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THIS  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January-December  issues  of  the 
Federal  Register  together  with  broad  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  hsted  alphabetically  within  the 
categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and 
Dates  at  the  back  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected),  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Gary  Posselt  is  Chief  Editor  of  the  Federal  Register 
Index.  The  Index  is  prepared  under  the  direction  of 
Raymond  A.  Mosley,  assisted  by  Gwen  Henderson. 

The  Federal  Register  Index  is  on  the  Internet  at  http:/ 
/www.nara.gov/fedreg/frindex/fidxwhat.html. 

INQUIRIES  may  be  made  to  the  Customer  Services  Unit 
at  202-523-5227,  (TDD)  202-523-5229  or  by  e-mail  at 
info@fedreg.nara.gov. 

SUGGESTIONS  concerning  this  and  other  publications 
of  the  Office  will  be  welcomed  by  Raymond  A.  Mosley, 
Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration.  Washington,  D.C. 
20408. 
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Actiiarit'N.  Joint  Board  fer   Fnroliruent 

See  Joint  Board  for  Enrollment  of  Actuanes 

Vdministration  on    Vainu 

See  Aging  Administration 

kdniinistrative  Committtt  of  the 
Federal  Register 

See  Federal  Register,  Administrative  Committee 

Advisurv  (  onimission  on  Kieclrunic 
I    Commerce 

See  Electronic  Commerce  Advisory  Commission 

\dvis(ir\  {  rmnnt  on  Historic 
Freservatiuii 

See  Historic  Preservation.  Advisorv  Council 

African  Development  luundaiioii 

NOTICES 

Meetings;  Sunshine  Act,  17249,  39347,  60610 

Agent  \  for  Hi  ahhcare  Research  and 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10095, 

59002 
Submission  for  OMB  review;  comment  request, 
25926,  77881 
Committees;  establishment,  renewal,  termination, 
etc.: 
Healthcare  Research  and  Quality  National 
Advisory  Council,  1 1579 
Evidence-based  practice  centers;  topics 

nominations,  67748 
Meetings: 
Healthcare  Research  and  Quality  National 

Advisory  Council,  11580,  42378,  63254 
Health  Services  Research  Initial  Review  Group, 

15163,21768,54035,58773 
Medicare  coverage  of  clinical  trials,  60442, 

65318 
Special  Emphasis  Panels,  11580,  44790,  60194 
Technical  Review  Committee,  34472,  34473, 

43764,  47508,  50536,  54853 
Technologists  and  sonographers;  credentialing 

on  ultrasound  test  quality;  effect,  10497 
Understanding  and  Eliminating  Minority  Health 
Disparities  Special  Emphasis  Panel,  18998 
Organization,  functions,  and  authority  delegations: 
Nomenclature  changes,  16395 
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RLLES 

Acquisition  regulations: 
Contractor  performance  evaluation  system, 
36642 
Correction,  39470 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 


Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

Voluntary  foreign  aid;  registration  of  agencies, 
54790 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 

Semi-annual  agenda,  23416,  74464 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10045, 
11545,  14938,  25296,  37515,  40075, 
63052,64926 
Submission  for  OMB  review;  comment  request, 
18031,  20430,  42663.  50674,  61 140,  25700 
Meetings: 
International  Food  and  Agricultural 

Development  Board,  8331,  33522,  57309 
Malaria  Vaccine  Development  Program  Federal 

Advisory  Committee,  3937,  51280 
Voluntary  Foreign  Aid  Advisory  Committee, 
24675,51280,78142 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  76983 
Reports  aiKl  guidance  documents;  availabihty,  etc.: 
Food  for  Peace  Funds  for  Children  Affected 
by  HIV/AIDS;  definition  and  use  guidance, 
25700 
P.L.  480  Title  II  cooperating  sponsor  results 
reports  and  resource  requests;  guidelines, 
78142 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  69282 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Scientific  Counselors  Board;  volunteers  to  serve 
as  special  consultants.  63870 
Grant  and  cooperative  agreement  awards: 
Association  of  American  Medical  Colleges, 
37137 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Communities  living  around  hazardous  waste 
sites;  determining  prevalence  of  muhiple 
sclerosis,  applied  research  and 
development,  31325 
Neurodevelopmental  Test  Methods  Research, 

37391 
Public  Health  Conference  Support  Program, 
43765 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects;  list,  1637, 
15163,37393,57190,80432 
Meetings: 
American  Indian/Alaska  Native  governments 
and  organizations  budget  planning  and 
priorities,  13391 


Environmental  exposures  among  children  wiA 

cancer,  study,  1 898 
Hanford  Health  Projects  Inter-tribal  Council  ct 

al,  3718,  21769,  41468,  81871 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  3718,  21769,  41469,  64953, 

81869,81870 
Scientific  Counselors  Board,  19904,  42378, 

63872 
Reports  and  guidance  documents;  availabihty,  etc.: 
Environmental  Public  Health  Research  Agenda 

(2002-2010),  44536 
SuperAind  program: 
Hazardous  substances  priority  list  (toxicological 

profiles),  60444.  69309 

Aging  Administration 

NOTICES 

AgeiKy  information  collection  activijties: 
Submission  for  OMB  review;  comment  request, 
18336 
Grant  and  cooperative  agreement  awards: 

National  Indian  Council  on  Aging  et  al.,  62358 
Grants  snd  cooperative  agreements;  availability, 
etc.: 
Alzheimer's  Disease  Demonstration  Grants  to 

States  Program.  8364 
Family  FriendsA'olunteer  Senior  Aides  projects; 

training  and  technical  assistance,  42002 
Racial  and  Ethnic  Approaches  to  Community 

Health  2Q10  (REACH  2010),  45382 
Senior  Medicare  Patrol  Projects.  4976,  7392 
Statewide  Senior  Legal  Hotlines.  20824 
Meetings: 
American  Indian  Alaska  Native  Tribal 
Representatives;  tnbal  consultation  on 
Indian  elder  issues,  44059 

Agricultural  Marketing  Service 

RULES 

Agricultural  commodities: 
Perishable  Agricultural  Commodities  Act;  rules 
of  f>ractice;  correction,  2994 1 
Almonds,  grown  in — 

California.  4867.  25233,  39281 
Avocados  grown  in — 

Florida,  15203.  35561 
Blueberry  promotion,  research,  and  information 
order.  43961 
Referendum  procedures.  7652 
Cherries  (tart)  grown  in — 

Michi^  et  al..  35265.  48139,  82251 
Commodity  laboratory  testing  programs: 

Science  and  Technology  Laboratory  Service;  fee 
changes.  64302 
Cotton  classing,  testing,  and  standards: 
American  pima  cotton.  36598 
Classification  services  to  growers;  2000  user 

fees,  35807 
Upland  cotton;  official  color  grade 
determination,  36597 
Cotton  research  and  promotion  order: 
Import  assessment  exemptions,  70643 
imported  cotton  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation.  25236 
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Cranberries  grown  in — 

Massachusetts  et  al.,  42598,  48349,  55436. 
65707,  78079,  80733 
Dau-y  Forward  Pricing  Pilot  Program; 

establishment,  44408 
Egg.  poultry,  and  rabbit  products;  inspection  and 
grading: 
Fees  and  charges  increase,  57939 
Eggs  and  egg  products: 

Shell  eggs;  refrigeration  requirements.  34569 
Federal  Seed  Act: 
National  Organic  Program;  establishment,  80548 
Noxious-weed  seeds;  prohibition  of  shipment  of 
agricultural  and  vegetable  seeds  containing 
them,  1704 
Federal  seed  testing  and  certification  services;  fee 

increases,  15830 
Fluid  milk  promotion  order,  35808 
Fruits,  vegetables,  and  other  products,  processed; 

inspection  and  certification  fees.  66485 
Grape&uit,  imported,  5733,  66601 
Hazelnuts  grown  in — 

Oregon  and  Washington.  2841,  40970.  47245 
Honey  research,  promotion,  and  consumer 
information  order: 
Referendum  procedures.  483 1 8 
Kjwifhut  grown  in — 

California,  37265,  49472.  54945.  64338 
Kiwifruit,  utiported.  54945 
Livestock  mandatory  reporting  program; 

establishment,  75464 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Federal  meat  grading  and  certification  services; 
fee  changes,  34040 
Melons  grown  in — 

Texas,  10374 
Milk  marketing  orders: 
New  England  et  aJ.;  correction.  32010 
Northeast  et  al.,  82832 
Tennessee  Valley;  CFR  part  removed.  70464 
Nectarines  and  peaches  grown  in — 

California.  6305.  15205,  39507 
Olives  grown  in— 

Cahfomia,  2839,  4573.  19644.  62992 
Onions  (sweet)  grown  in — 

Washington  and  Oregon,  61080 
Onions  (Vidalia)  grown  in — 

Georgia.  5736,  12442 
Onions  grown  in — 
Idaho  and  Oregon,  40967 
Texas,  2526,  7711,29942 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in — 
Florida.  5733.  50907.  55885.  57538.  66601. 
69851 
Papayas  grown  in — 

Hawaii.  70279 
Peanuts,  domestically  produced  and  imported, 

1302 
Pears  (Bartlett)  grown  in — 

Oregon  and  Washington,  41557,  65253 
Pears  (winter)  grown  in— 

Oregon  and  Washington.  48136,  53531 
Perishable  Agricultural  Commodities  Act; 
implementation: 
Limited  liability  compame;,  recognition  as  legal 
entities,  24853 
Plant  variety  and  protection: 

Fees  revision,  47243 
Pork  promotion,  research,  and  consumer 

information  order.  7281.  43498,  62577,  70769 
Potatoes  (Irish)  grov^  in — 
California  and  Oregon,  42275,  66489 
Idaho  and  Oregon.  25625,  48142 
Washington,  70461,71201 


Pnmes  (dried)  produced  in  Cahfomia,  12061, 

29945 
Raisins  produced  from  grapes  grown  in — 
California,  15214,  18871,  30525,  40975,  44405, 
57941.79307 
Soybean  promotion,  research  and  consumer 
information: 
Program  referendum,  correction,  1 ,  2844 
Referendum  request  results,  30832 
United  Soybean  Board;  membership  adjustment. 
63767 
Spearmint  oil  produced  in  Far  West.  6308.  6528. 

15832.  17756.  30341.  32007.  40973 
Tobacco  inspection: 
Burley  tobacco — 

Moisture  testing.  36781 
Flue-cured  tobacco — 
Elimination  of  interference,  distraction,  and 
outside  influence  on  tobacco  grading. 
19825 
Official  grade  standards  provision,  46085 
Mandatory  uispection  fees  and  charges.  34039 
Tomatoes  grown  in — 

Rorida,  2281,  8247.  66492 
Walnuts  grown  in — 
California.  1755.  39284,  78081 

PROPOSED  RULES 

American  pima  cotton;  grade  standards  and 
classification,  17609 
Correction,  20852 
Avocados  grown  in — 

Florida,  20382 
Blueberries,  cultivated;  promotion,  research,  and 
information  order;  name  change  from 
blueberry  promotion,  research,  and 
information  order,  57104 
Blueberry  promotion,  research,  and  information 

order,  7657,  17612 
Cherries  (sweet)  grown  in — 

Washington,  67584 
Cherries  (tart)  grown  in — 

Michipi  et  al.,  672.  15580.  32044.  77323 
Commodity  laboratory  testing  programs: 
Science  and  technology  laboratory  testing 
service  fees,  34302 
Cotton  classing,  testing,  and  standards: 
Classification  services  to  growers;  2000  user 

fees,  12140 
Upland  cotton;  official  color  grade 
determination,  10979 
Cotton  research  and  promotion  order: 

Imporied  content  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation,  12141 
Cranberries  grown  in — 

Massachusetts  et  al.,  3441 1.  65788 
Dairy  Forvvard  Pricing  Pilot  Program; 

esublishment.  10981 
Egg,  poultry,  and  rabbit  products;  inspection  and 
grading: 
Fees  and  charges  increase.  37298 
Federal  Seed  Act: 

Regulations  review.  12952 
Fluid  milk  promotion  order: 

Amendments,  14484 
Fruits  and  vegetables,  processed: 

Inspection  and  certification,  39824 
Fruits,  vegetables,  and  other  products,  fresh: 
Destination  market  inspections;  fees;  withdrawn. 
46114 
Grains,  oilseeds,  fruits,  vegetables,  and  nuts; 
marketing  in  today's  evolving  marketplace; 
facilitation  by  USDA,  71272 
Conection,  78994 
Hazelnuts  grown  in — 
Oregon  and  Washington.  37300 


Honey  research,  promotion,  and  consumer 
information  order,  10600,  30924 
Amendments  and  referendum  order,  48324 
Kiwifhiit  grown  in — 

Cahfomia,  21668,  46658 
Kiwifruit.  imported,  46658 
Livestock  Mandatory  Reporting  Act: 

Livestock  packers  and  products  processors  and 
importers;  market  reportmg  requirements. 
14652 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Federal  meat  grading  and  certification  services; 

fee  changes,  3155 
Imported  beef,  lamb,  veal,  and  calf  carcasses; 

official  grading,  4780 
Livestock  and  poultry  products;  equipment  tised 
in  slaughter,  processing,  and  packaging, 
certification  of  sanitary  design  and 
fabrication,  35857 
Melons  grown  in — 

Texas,  1347 
Milk  marketing  orders: 
Northeast  et  al. 

Coirection,  77837 
Northeast  et  al.,  20094,  76832 
National  Organic  Program: 
Establishment,  13512 

Organic  production  and  handling  of  aquatic 
animals  to  be  labeled  as  organic,  15579 
Reasonable  security  provision,  48642 
Olives  grown  in — 
Cahfomia,  54818 
Onions  grown  in — 

Idaho  and  Oregon,  30920 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in — 
Florida,  41608.  42642.  46879.  58672.  60121 
Imported,  58672 
Papayas  grown  in — 

Hawaii,  8313,35590 
Peanut  promotion,  research,  and  information  order: 
National  Peanut  Board;  membership,  35298, 
50666 
Pears  (winter)  grown  in — 

Oregon  and  Washington,  41018,  66935 
Perishable  Agricultural  Commodities  Act; 
implementation: 
License  and  complaint  filing  fees  increase.  7462 
Withdrawn.  48185 
Pistachios  grov^  in — 

Various  States,  53652 
Plant  variety  and  protection: 

Fees  revision,  13917 
Pork  promotion,  research,  aitd  consumer 

information  order,  20862 
Prunes  (dried)  produced  in — 

Cahfomia,  2908 
Raisins  produced  from  grapes  grown  in — 

California,  4583,  6341 
Reports  and  guidance  documents;  availability,  etc.: 
National  list  of  substances  allowed  and 
prohibited  in  organic  production  and 
handling;  substances  evaluation  for 
inclusion  and  removal;  petitions.  43259 
Sheep  and  lamb  promotion  and  research.  1 825 
Soybean  promotion,  research  and  consumer 
information: 
United  Soybean  Board;  membership  adjustment, 
30922 
Spearmint  oil  produced  in  Far  West,  8069 
Tobacco  inspection: 

Flue-cured  tobacco,  13915 
Walnuts  grown  in — 

California.  17809.63219 
Watermelon  research  and  promotion  plan.  14485, 
61122 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2370, 

5852,  11545,  15888,  16871,  26562,  32072, 
II       32073,47372,54477,55216,58037. 
1 1       58729,  58983,  60165,  60166,  60610, 
60611,64656,65824  ' 

Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination,  4943 
Committees;  establishment,  renewal,  termination, 
etc.: 
Hurley  Tobacco  Advisory  Committee,  39852 
Flue-Cured  Tobacco  Advisory  Committee, 

34139 
National  Organic  Standards  Board,  35317 
Dry  whey;  standards,  38235,  44024,  68120 
Dry  whole  milk;  grade  standards,  46399 
Feeder  cattle;  grade  standards,  39587 
Field  peas  and  black-eye  peas  (frozen);  grade 

standards,  7486 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal-State  Marketing  Improvement  Program, 

1846,6353,  79339 
Lamb  Meat  Adjustment  Assistance  Measures 
Program,  31136,  75663 
^ieellngs: 
Horley  Tobacco  Advisory  Committee,  30388, 

52063 
Hue-Cured  Tobacco  Advisory  Committee, 

30388 
National  Organic  Standards  Board,  1 1758, 

33802,  64657 
Plant  Variety  Protection  Board,  1 1031,  53698 
Tobacco  Inspection  Services  National  Advisory 
Committee,  4944,  14521 
Nonfat  dry  milk  (spray  process),  instant  nonfat 
j  I  dry  milk,  and  dry  buttermilk  and  dry 
buttermilk  product;  grade  standards,  54477 
Poultry;  U.S.  Trade  Descriptions,  63840 
Reports  and  guidance  documents;  availability,  etc.: 
Commodity  research  and  promotion  programs; 
agency  oversight  guidelines;  comment 
request,  5853 
Shell  eggs;  grade  standards,  38239 
Swiss  and  Emmentaler  cheese;  grade  standards, 

45018,49533 
Tobacco  auction  market  consolidation: 
Fairmont-Fair  Bluff,  NC  and  Loris,  SC,  65825 

Aaricuitura!  Rc<;carch  ^^crvirr 

RLLL^ 

National  Agricultural  Library;  loan  and  copying 
fees,  6526 

NOTICES 

.Agency  information  collection  activities: 
Proposed  collection,  comment  request,  8332, 
41624 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Biotechnology  Advisory 

Committee,  5490 
National  Genetic  Resources  Advisory  Council, 
53261 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Biotechnology  Risk  Assessment  Research 
Program,  11706 
Inventions,  Government-owned,  availability  for 

licensing,  38493,  75235 
Meetings: 
Agricultural  Biotechnology  Advisory 
Committee,  13710,  44025,  68120 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
American  Lyme  Disease  Foundation,  Inc., 
j I     55499 


Azure  Waves  Seafood,  Inc.,  17252 
California  Table  Grape  Commission,  61300 
Cargill,  Inc.,  8112 
Continental  Eagle  Corp.,  13355 
Emory  University,  55499 
Florida  Food  Products,  Inc.,  11281 
Genetics  &  IVF  Institute,  20129 
Hydrofarm,  Inc.,  55499 
North  Carolina  State  University,  45748 
OPlsystems  Inc.,  38493 
R.J.  Van  Drunen  &  Sons,  Inc.,  55500 
Scenturion,  Inc..  78463 
University  of  Hawaii,  Honolulu,  et  al.,  25464 
Voith  Sulzer  Paper  Technology  North  America 
Inc.,  13355 
Reports  and  guidance  documents:  availability,  etc.: 
Dietary  Guidelines  Advisory  Committee;  final 
report;  meeting,  8333 

Agncultiiri'  Dt-parTniiiit 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Risk  Management  Agency 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telq>hone  Bank 
See  Rural  Utilities  Service 

RULES 

Donation  of  excess  research  equipment;  priorities 

and  administrative  guidelines,  69856 
Freedom  of  Information  Act;  impiementaticm, 

46335 
Grants  and  cooperative  agreements  to  State  and 
local  governments,  universities,  hospitals,  and 
other  non-profit  organizations;  uniform 
administrative  requirements,  49474 
Import  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing,  1297,  20063 
Organization,  fiinctions,  and  authority  delegations: 
Agency  Administrators,  5414 

Correction,  31245 
Chief  Information  Officer  et  al.,  77755 
Hazardous  Materials  Management  Group, 

Director,  82891 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  et  al.,  12427 
Under  Secretary  for  Marketing  and  Regulatory 
Programs  et  al.,  49471 
Supplemental  standards  of  ethical  conduct  for 
Agriculture  Department  employees,  15825, 
58635 
Correction,  21239 
Uniform  administrative  requirements  for  grants 
and  agi^Kments  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Acquisition  regulations: 
Contractor  performance  system;  designation  and 
mandatory  use,  54986 


Export  sales  reporting  requirements: 

Beef  and  pork.  11483 
Import  quotas  and  fees: 
Sugar-containing  products,  tariff-rate  quota 
licensmg,  14478 
Wiftdiawn,  57562 
Nondiscrimination  on  basis  of  race,  color,  national 
origm,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Rural  empowerment  zones  and  enterprise 

communities,  24656 
Semi-annual  agenda,  22490,  73540 

NOTICES 

Agency  information  colleaion  activities: 
Proposed  collection;  comment  request,  833 1 
Submission  for  OMB  review;  comment  request, 
1089,  5850,  10760,  12963,  14237.  15612. 
17249,  18272,  20127,  21714,  25901, 
30560,  34138.  36401.  38234,  42333. 
45747,  48446,  50174,  53696,  55934, 
57589.  59816.  63561,  66687,  70689, 
79337.  82313 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Agncultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
34637,  61300 
Provincial  Advisory  Committees,  77554 
Universal  Cotton  Standards  Advisory 
Committee,  32072 
Emergency  declarations: 
California — 

Glassy-winged  sharpshooter,  419'30 
Michigan  and  Texas — 

Bovine  tuberculosis,  63227 
Pennsylvania — 

Plum  pox  virus,  112800 
Scrapie  in  U.S.,  14521 
Various  States — 
Rabies  in  raccoons,  gray  foxes,  and  coyotes, 
76606 
Vermont — 
Spongiform  encephalopathy  (prion  disease)  of 
foreign  origin;  atypical  transmission. 
45018 
Federal  Activities  Inventory  Reform  Act; 
commercial  inventory  added  as  result  of 
challenge,  6979 
Federal  land  and  resource  maoagement 
Watershed  approach;  unified  Federal  policy, 
8834,  21715,62566 
Meetings: 
21st  Century  Production  Agriculture 

Commission,  21 1 1,  10465,  15299,  31874, 
46686,  52693,  69494 
Captive  Supplies  in  Livestock  Industry;  public 

forum,  54193 
Health  and  Nutiition  Effects  of  Popular  Weight- 
Loss  Diets  Research  Program,  77340 
Joint  Institute  for  Food  Safety  Research,  69907 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
5490.  39587,  58984 
Small  Disadvantaged  Business  Program;  Federal 

subcontracting  workshop,  53698 
Small  Farms  Advisory  Committee,  17480. 
47948 
Privacy  Act: 

Systems  of  records.  1 725 1 
Tariff-rale  quotas: 
Raw  cane  sugar  and  imported  sugars,  syrups, 
and  molasses,  66963 

Air  Force  Department 

RULES 

Military  personnel: 
Personnel  delivery  to  United  States  civilian 
authorities  for  trial.  64348 
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Sales  and  services: 
Personal  financial  responsibility;  CFR  part 

removed,  81740 
Visual  infonnation  documentation  program, 

64620 
Visual  information  materials;  release, 

dissemination,  and  sale,  64619 

PROPOSED  RULES 

Sales  and  services: 

Visual  information  documentation  program,  419 
Wake  Island  Code;  revision,  63826 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2932, 
7531,  10057,  41967,  42338.  429%.  50683. 
51298,  51593,  52100,  53274,  53705, 
55512,62337,70699.80838 
.  Air  Force  Institute  of  Technology;  accreditation 

continuation  evaluation,  39603 
Commercial  activities  performance  (0MB  A-76); 
cost  comparison  studies,  8344,  34674,  50504. 
69504 
Committees;  establishment,  renewal,  termination, 
etc.: 
Non-Federal  entity  boarxls,  14255 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 

Grissom  Air  Force  Base,  FN.  47486 
Dyess  and  Barksdale  Air  Force  Bases,  TX; 

Realistic  Bomber  Training  Initiative.  19364 
F-22  Operational  Wing;  beddown,  42996 
Montana;  air-to-ground  training  range 
development,  69508 
Environmental  statements;  notice  of  intent: 
Altus  Air  Force  Base,  OK,  34153 
Barry  M.  Goldwater  Range,  AZ;  integrated 

natural  resources  management  plan,  45361 
Brooks  Air  Force  Base,  TX,  37767 
Cape  Cod  Air  Station,  MA.  et  al..  4406 
F-22  Operational  Wmg;  beddown,  11561,  37532 
Global  Hawk  Remote  Operated  Aircraft  System; 

beddown,  35618 
Jinapsan  Beach  Properties  access,  GU,  49791 
Montana;  air-to-ground  training  range 
development,  46439 
Inventions,  Government-owned;  availability  for 

licensing,  4406.  36121 
Meetings: 
Air  Force  Academy  Board  of  Visitors,  55946 
Air  University  Board  of  Visitors,  7531,  7532, 

60652 
Community  College  Board  of  Visitors,  25913, 

47%9 
Scientific  Advisory  Board,  1 1041,  11042, 
12518.  57173 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Intellisense  Corp.,  55512 
Killdeer  Mountain  Manufacturing,  Inc.,  31152 
PDR,  Inc..  19364 
Powdermet  Inc.,  51594 

Science  Applications  International  Corp.,  16380 
SMJ  Carbon  Technology,  21 172 
Spectrum  Photonics  Inc.,  11042 
Thorgersen  ElectroLuminescence  Corp.,  3672 
Privacy  Act: 
Systems  of  records,  4809,  7365,  49548,  53988, 
58053,  58753.  60916 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
40083.  47970 

Viiiinoi    Tobacco  and  Firearms 

RULES 

Alcohol;  viticultural  area  designations: 
Applegate  Valley,  OR,  78096 


Alcoholic  beverages: 

Hard  cider;  labeling  compliance  date 

postponement,  57734 
Wine;  labeling  and  advertising — 
Domfelder;  new  grape  variety  name.  78095 
Flavored  wine  products,  59718 
Alcohol,  tobacco,  and  other  excise  taxes: 
Tobacco  product  importers  qualification  and 
miscellaneous  technical  amendments; 
correction.  63545 
Tobacco  products — 
Cigarette  papers  and  tubes;  tax  increase; 

correction.  1676.  15058.  45523 
Roll-your-own  tobacco;  manufacturer  permit 
requirements;  correction.  31079,  57544 
Roll-your-own  tobacco;  manufacturers  and 
importers;  package  use-up  rule 
extension,  40050 
Tobacco  product  importers  qualification  and 
technical  nuicellaneous  amendments; 
correction,  15058 
Firearms,  ammunition,  and  implements  of  war; 
importation: 
International  movement  control  of  firearms, 
parts  and  components,  and  ammunition; 
model  regulations  implementation.  38194 
Organization,  functions,  and  authority  delegations: 

Appropnate  ATF  officers,  11889.  52018 
Technical  amendments,  69252 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
California  Coast,  CA,  57763,  81455 
Fair  Play,  El  Dorado  County,  CA,  45739 
Lodi.  CA.  5828 
Long  Island,  NY.  66518 
Red  Mountain,  WA,  31853 
River  Junction,  CA,  48953 
Walla  Walla  Valley  and  Columbia  Valley,  WA; 

boundary  revision,  35871 
West  Elks.  CO.  61129 
Alcoholic  beverages: 

Labeling  and  advertising;  health  claims  and 
other  health-related  statements;  hearings. 
10434,  24158 
Wine;  labeling  and  advertising — 
Domfelder;  new  grape  variety  name,  12490 
Flavored  wine  products,  1 7839 
Alcohol,  tobacco,  and  other  excise  taxes: 
Commerce  in  firearms  and  ammunition — 

Firearms;  annual  inventory,  52054 
Tobacco  products — 
Importation  restrictions,  markings,  minimum 
manufacturing  requirements,  and  penalty 
provisions.  15115 
Tobacco  product  importers  qualification  and 
technical  miscellaneous  amendments, 
17477 
Fireanns: 
Commerce  in  explosives — 

Imported  explosive  materials;  identification 
markings,  67669 

NOTICES 

AgeiKy  infonnation  collection  activities: 
Proposed  collection;  comment  request.  3532, 

3533.  13821,  13822,  13823,  13824.  13825. 

13826,  20512,  20513,  20514.  20515. 

20516.  20517,  20518,  20519,  20520, 

30668.  30669,  30670,  30671.  30672, 

30673,  37458,  44853,  44854,  44855. 

44856.  44857.  49289.  56020.  56021. 

61374.  61375.  61376,  61377.  61378. 

61379.  77426.  77427,  79155,  79156. 

79157,79158 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Gang  ResistaiKe  Education  and  Training 

Program,  37207 


Organization,  functions,  and  authority  delegations: 
Subordinate  ATF  officers.  1673,  12054.  42764, 
52159 
Reports  and  guidaiKe  documents;  availability,  etc.: 
Federal  Explosives  Law  and  Regulations  (2000), 
69805 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  68170 

Amtrak  Reform  Council 

NOTICES 

Meetings.  13937,  30390.  42335.  52406,  66963 

Animal  and  Plant  TTentth  TnsptH  timi 
Service 

RULES 

Animal  welfare: 
Field  study;  definition,  6312 
Marine  mammals  and  certain  other  regulated 
animals;  penmeter  fence  requirements; 
technical  amendment,  70769 
Exportation  and  importation  of  animals  and  animal 
products: 
African  horse  sickness;  disease  status  change — 

Qatar,  345 
African  swine  fever;  disease  status  change — 

Portugal.  51997 
Bovine  parts  importation  from  Argentina; 

prohibition.  39782 
Bovine  spongiform  encephalopathy;  disease 
status  change — 
Denmark,  51518 
Camne  and  equine  semen  importation.  56775 
Foot-and-mouth  disease;  disease  status  change — 

Argentina,  82894 
Hog  cholera;  disease  status  change — 

East  Anglia,  56774 
Hog  cholera;  importation  and  in-transit 

movement  of  fresh  pork  and  pork  products 
from  Mexico  into  U.S.,  37268 
Horses  from  contagious  equine  mentis  (CEM)- 
affected  countries — 
Florida;  receipt  authorization,  81727 
Oregon;  receipt  authorization,  78897 
Spain;  Spanish  Pure  Breed  horses,  46859 
Horses,  ruminants,  swine,  and  dogs;  inspection 

and  treatment  for  screwworm,  67617 
Pork  and  pork  products — 
Importation,  1304 

Imports  from  Sonora  and  Yucatan,  Mexico, 
1529 
Ports  of  entry — 
Dayton,  OH;  port  designated  for  exportation 

of  horses.  8013.  19294 
Honolulu,  HI;  limited  port  of  entry 

designation;  Hawa<i  Animal  Import 
Center  closed,  38177 
Poultry  meats  and  other  poultry  products  from 
Mexico;  relief  of  certain  import 
restrictions,  15521 
Poultry  products  from  Mexico  transiting  U.S.. 

50603 
Rindeqjest  and  foot-and-mouth  disease;  disease 
status  change — 
Japan,  20712,43682 
Korea,  20713,43680 
South  Africa.  20333.  37270.  65728 
Uruguay,  77771 
Spain;  Spanish  Pure  Breed  horses.  69237 
Export  certification: 
Solid  wood  packing  materials  exported  to 
China;  heat  treatment.  50128 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications.  1 2064.  476S3. 
68065.  75581 
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|ohne's  disease  in  domestic  animals;  interstate 

movement,  18875 
|imd  tortoises;  interstate  movement,  15216, 

45275 
Pmkbollworm,  11203 
Scrapie  control  pilot  projects,  39534 
Tuberculosis  m  cattle  and  bispn — 

State  and  area  classifications,  5998,  39780 
Tuberculosis  in  cattle,  bison,  and  captive 

I  ;       cervids — 

State  and  area  classifications,  63502,  64479, 
70284 
Livestock  and  poultry  disease  control: 
Pseudorabies  in  swine;  indemnity  payment, 
20706 
Noxious  weeds; 

Weed  and  seed  lists;  update,  33741 
Organization,  functions,  and  authority  delegations: 
Agriculture  Under  Secretary  for  Marketing  and 

Regulatory  Programs  et  al.,  49471 
Internal  organization.  1298 
Overtime  services  relating  to  imports  and  exports; 

Commuted  traveltime  allowances,  65729 
Plant-related  quarantine,  domestic: 
Asian  longhomed  beetle,  4865,  31245,  54943 
Citrus  canker,  53528,  61077 

Correction,  57723 
Fire  ant,  imported,  5221,  30337,  51516,  66487 
Gypsy  moth,  6525 
Kamal  bunt,  50595 
Mediterranean  fruit  fly,  54741 
Melon  fhiit  fly,  8633,  39779,  57537 
Mexican  fruit  fly,  20705,  37005,  51515,  52296 
Oriaital  fruit  fly,  26487,  51515,  52296 
Pine  shoot  beeUe,  37841,  51517 
Pink  bollworm,  54139 
Plum  pox  disease — 

Compensation,  55431 
j  I  Interstate  movement  of  articles  from  Adams 
!'         County,  PA,  restncted,  35261,  53528 
Plant-related  quarantine,  foreign; 
Cut  flowers;  CFR  correction,  63765 
Grapefruit,  lemons,  and  oranges  from  Argentina; 

canker-free  growing  area,  37608 
Gypsy  moth  host  material  from  Canada,  38171 
Wood  chips  from  Chile,  21 120 
Poultry  improvement: 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions — 
Plan  fiarticipants  and  participatii.g  flocks;  new 
program  classifications  and  new  or 
modified  sampling  and  testing 
procedures,  8014 
User  fees; 
Veterinary  services — 
Export  certificate  endorsements,  16122 

I I  Import-  and  export -related  services,  51997 
Pet  food  facility  inspection  and  approval  fees, 

38 1 79.  44947 

PROPOSED  RULES 

\nmal  welfare: 
Dogs  intended  for  hunting,  breeding,  or  security 
purposes;  dealer  licensing  and  inspection 
requirements,  75635 
Irupection.  licensing,  and  procurement  of 

animals,  47908,  62650 
Pain  and  distress;  definitions  and  reporting, 

42304,  50667 
Potentially  dangerous  animals;  training  and 
handling,  policy  statement,  8318 
Exportation  and  importation  of  animals  and  animal 
products: 
Btvine  spongiform  encephalopathy;  disease 
status  change — 
Denmark,  31290 
Canine  and  equine  semen;  importation,  4173 


Horses  fixim  contagious  equine  meritis  (CEM> 
affected  countries — 
Spain;  Spanish  Pure  Breed  horses,  17455 
Livestock  exported  from  U.S.;  origin  health 

certificates;  inspection  requirements,  20384 
Ports  of  entry- 
Honolulu,  HI;  limited  port  of  entry 

designation;  Hawaii  Animal  Import 
Center  closed,  12486 
Poultry  products  fhsm  Mexico  transiting  U.S., 
6040 
Export  certification: 
Laboratory  seed  health  testing  and  seed  crop 
field  inspection;  accreditation  standards, 
38218 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Equine  viral  arteritis  regulatory  program  for 

horses.  56807 
Livestock  identification;  American  Identification 
Number  System  recognition,  1 1485,  24429 
Scrapie  in  sheep  and  goats — 
Consistent  States;  list  (States  conducting 
active  programs  consistent  with  Federal 
requirements),  49770 
Movement  restrictions  and  mdemnity 
program,  1074 
Swine;  interstate  movement  Vithin  production 

system,  57106 
Tuberculosis  in  cattle,  bison,  goats,  and  captive 
cervids — 
State  and  area  classifications,  1 1912,  15877, 
25292,  34598 
Irradiation  phytosanitary  treatment  of  imported 

fruits  and  vegetables,  341 13,  47908 
Noxious  weed  regulations: 

Update,  14927,  31289 
Plant-related  quarantine,  domestic: 
Citrus  canker,  76582 
Kamal  bunt,  20770 
Plant-related  quarantine,  foreign: 
Artificially  dwarfed  plants  in  growing  media 

from  China.  56803.  75187 
Fruits  and  vegetables.  50655 
Fuji  variety  apples  from  Korea,  24423,  50937 
Mexican  Hass  avocados,  30365 
User  fees: 
Veterinary  services —  , 

Permit  applications,  67657 
Pet  food  faciUty  inspection  and  approval  fees, 
391 
Viruses,  serums,  toxins,  etc.: 
Autogenous  biologies;  test  summaries,  etc., 

12151 
Veterinary  biological  products;  packaging  and 
labelmg;  withdrawn,  34599 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8112, 
15299,  18273,  30388,  31874,  38493, 
43733,  45748,  65289,  66226,  67710 
Agricultural  quarantine  and  inspection  services; 

usCT  fees.  58503 
Animal  welfare: 
Farm  animals  used  for  nonagricultural  purposes, 

5301 
Horse  Protection  Act — 
Designated  Qualified  Persons;  list  of 

individuals  trained  to  detect  or  diagnose 
sored  horses,  39120 
Committees;  establishment,  renewal,  termination, 
etc.: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee,  58037 
National  Poultry  Improvement  Plan  General 
Conference  Committee,  36884 


Antitrust 

National  Wildlife  Services  Advisory  Committee 
56290 
Environmental  statements;  availability,  etc.: 
Asian  longhomed  beetle  control  program,  4594, 

24445 
Genetically  engineered  orgamsms;  field  test 
permits — 
Kenya;  rinderpest  vaccine,  vaccinia-vectored, 
36661 
Honeybees  and  honeybee  germ  plasm 
1       importation  from  Australia;  pest  risk 
/       assessment,  25701 
/"Nonregulated  status  determinations— 

Monsanto  Co.,  genetically  engineered  com. 

38494,  52693 
Monsanto  Co.;  genetically  engineered 

potatoes,  11758,37516 
Mycogen  Seeds  c/o  Dow  and  Pioneer; 
genetically  engineered  com,  53976 
Salmonella  typhimurium  vaccine,  live  culture, 
for  use  in  poultry;  field  testing,  47710. 
56863 
Wasps,  nonindigenous;  release  into  environment 
to  suppress  papaya  mealybugs,  39852 
Environmental  statements;  notice  of  intent: 
Rangeland  grasshopper  and  Mormon  cricket 

control  activities,  49533 
Unmanufactured  wood  articles  importation  from 
Mexico,  13356 
Meetings: 
Aquaculture  issues  and  concerns,  70330 
Commodity  pest  nsk  analysis  process,  20942 
Exhibition  animals;  humane  care  and  treatment, 

5303 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee,  43734 
Imported  fire  ant  program,  reduced  fiinding, 

11281 
National  Poultry  Improvement  Plan  General 

Conference  Committee,  36885,  75235 
National  Wildlife  Services  Advisory  Committee, 

30389 
Pine  shoot  beetle  program  administration,  39853 
Plant-derived  biologies  for  human  and 

veterinary  applications,  1 1975 
Reptile  iixlustry;  symposium,  37958 
Veterinary  biological  products,  13357,  69729 
Reports  and  guidaiKe  documents;  availability,  etc.; 
Biotechnological/'biological  veterinary  medicinal 

products;  stabilit>'  testmg  guideline.  5305 
Solid  wood  packing  materials  importation  into 
U.S.;  pest  risk  assessment.  61301,  63291 
Veterinary  medicinal  products; 

pharmacovigilance;  adverse  event  reports 
management,  75235 
Uruguay  Round  Agreements  Act  (LTIAA): 
International  samtar>'  and  phytosaiutary 
standard-setting  activities,  58038 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Alcoa  Inc  et  al.,  38574 
AlliedSignal  Inc.  et  al..  IS0I3 
Allied  Waste  Industries,  Inc.,  et  al..  36224, 

44810.54547 
American  Bar  Association,  24226 
Amencan  Society  of  Composers,  Authors,  and 

Publishers.  57828 
American  Stock  Exchange,  LLC,  et  al.,  57829 
AT&T  Corp  et  al.,  38584 
Baroid  Corp.  et  al..  3977.  21027,  44858 
Bell  Atlantic  Corp.  et  al.,  SOS 
Cargill.  Inc..  and  Continental  Grain  Co.,  15982 
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CBSCoip  etal,  I46I6 
Dairy  Fanners  of  America  et  al.,  44820 
Earthgrains  Co.  et  al.,  21018 
Fiat  S.p.A.  etal.,  10109 
Imetal  etal.,  5891 

IngersoU- Dresser  Pump  Co.  et  al.,  55271 
JDS  Uniphase  Corp  et  al.,  44829 
L'Oreal  USA,  Inc.,  et  al.,  51024 
MillCT  Industries,  Inc.,  et  al.,  13309 
Republic  Services,  Inc.,  et  al.,  66766 
SBC  Communications,  Inc.,  et  al.,  56926 
National  cooperative  research  notifications: 
42  Volt  Working  Group,  70935 
AAF  Association,  Inc.,  40127,  48735 
Advanced  Lead-Acid  Battery  Consortium, 

24981,39427,49260,65880 
Advanced  Micro  Devices,  IiK./ObjectSpace  Inc., 

63263 
Advanced  Technology  Institute.  39428,  40693, 

59874 
Advanced  Technology  Program/National 

Institute  of  Standards  and  Technology, 

53225 
Aerospace  Vehicle  Systems  Institute,  15174 
Affymetrix,  Inc.,  et  al..  24981 
Application  Service  Provider  Industry 

Consortium,  Inc.,  15174.  30609,  40127, 

49260,  65880 
Asymmetrical  Digital  Subscriber  Line  Forum, 

65881,70936 
ATM  Forum,  8443,  38594,  39428,  42725, 

49261,49262,70611 
Auto  Body  Consortium,  Inc.,  59017 
Bethlehem  Steel  Corp.  et  al.,  8443 
Biotechnology  Research  &  Development  Corp., 

48735.59017 
Boeing  Co.,  49262 
BP  Amoco  Corp.  et  al.,  48736 
Cable  Television  Laboratories,  Inc.,  17535, 

48736,  55282,  57842 
Catalytica  Advanced  Technologies,  60212 
Center  for  Waste  Reduction  Technologies, 

30610,  38595 
CoramerceNet  Consortium,  Inc.,  8444,  17535, 

24982,  38595,  39428.  40128.  48736 
Consortium  for  Integrated  Intelligent 

Manufacturing,  Planning  and  Execution, 

8444 
Corporation  for  National  Research  Initiatives, 

40129 
Die  Products  Consortium.  39429,  40129,  64236 
Digital  Imaging  Group,  Inc.,  6631,  24982, 

40129,46950,  55282 
Enterprise  Computer  Telephony  Forum,  15175, 

40130,42725,59017,64236 
Financial  Services  Technology  Consortium,  Inc., 

65882,  69788 
Frame  Relay  For\im,  24985,  48736.  49262 
Gas  Utilization  Research  Forum,  38595,  49263, 

55282 
General  Motors  Corp  ,  24982 
Hart  Communication  Foundation,  1 7535,  42725 
HDP  User  Group  International,  Inc.,  50217, 

59874 
L\P  Research,  Inc.,  30610 
IMS  Global  Learning  Consortium,  Inc.,  55283, 

69789 
InfiniBand  Trade  Association,  38594,  49263 
In  Situ  Bioremediation  Technologies 

Advancement,  50218 
Integrated  Shipbuilding  Environment 

Consortium,  24983 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  24983,  55283,  59874 
International  Magnesium  Development  Corp., 

70612 


International  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing — 
HFA-I34a  (IPACT-I),  50218,  60212 
HFA-227  (IPACT-II),  50218 
Interoperability  Consortium.  Inc.,  38596,  55284 
J  Consortium,  Inc.,  15175,  38596,  46950, 

49263,  69789 
Management  of  Accelerated  Technology 

Insertion  II,  30610,  578'«3 
Management  Service  Providers  Association.  Inc, 

70613,  70936 
MEDAL,  LP,  15176 
Membrane  Separation  Systems  DuPont  Air 

Liquide,  48737 
Microelectronics  &  Computer  Technology 

Corp.,  40130,  65882 
Mobile  Wireless  Internet  Forum,  49264 
Multi  Protocol  Label  Switching  Forum,  49264 
Multiservice  Switching  Forum,  8445,  3061 1. 

59874 
National  Center  for  Manufacturing  Sciences. 

Inc.,  40130,  48737 
Advanced  Embedded  Passives  Technology, 

15176 
Rapid  Reliability  Assessment  Program,  8445 
National  Electronics  Manufacturing  Initiative. 

40131 
National  Shipbuilding  Research  Program,  38596 
National  Starch  &  Chemical  Co.,  40131 
National  Storage  Industry  Consortium,  39429 
National  Warheads  and  Energetics  Consortium, 

40693 
OBI  Consortium,  Inc.,  6631,  24983,  40131, 

46951 
Ohio  Aerospace  Institute  Federated  Intelligent 

Product  Environment  Consortium,  663 1 
Ole  for  Process  Control  Foundation,  49264 
Optical  Internetworking  Forum,  50219 
Personalization  Consortium,  Inc.,  49266,  60212 
Petroleum  Environmental  Research  Forum, 

30611,38597,55284,59875 
Petrotechnical  Open  Software  Corp.,  30612 
Photonic  Batch  Processing  Consortium.  17536 
Plug  Power  Inc  ,  48738 
Portland  Cement  Association,  15 176,  24983, 

42726.  48738,  49266 
Project  DeepLook,  24984 
Rotorcraft  Industry  Technology  Association, 

Inc.,  30612,  42726,  57843 
Salutation  Consortium,  Inc.,  6632,  17536, 

24984,40132,49266,  70613 
SchoolTone  Alliance,  Inc.,  59875 
Secure  Digital  Music  Initiative,  30612,  42727, 

49267,  70614 
Siemens  Westinghouse,  24984 
Silicon  Integration  Initiative.  Inc.,  17536 
SMC  Research  Consortium,  24984 
Southwest  Research  Institute,  6632,  8445, 

17536,  38597,  39429,  40132,  42727, 

50220,  59018,  65882,  83095 
Standard  MEMS.  15177 
Telemanagement  Forum,  15177,  57843 
Telematics  Suppliers  Consortium,  Inc.,  6632, 

38597,40132 
Test  &  Diagnostics  Consortium,  Inc.,  38597 
Time  Domain  Corp.,  49267 
United  Defense,  LP.,  15177 
United  Technologies  Research  Center,  30612 
UOP  LLC  et  al.,  6632 
US  Nanocoip,  Inc.,  8445 
VSI  Alliance,  6633,  38598,  40694,  42727, 

59018 
WatCT  Heater  Industry  Joint  Research  and 

Development  Consortium,  306 1 3 
Wireless  Application  Protocol  Forum,  Ltd., 

17537,24985,40133,83096 


Appalachian  'state*-  f  ou-I  c\el 

Radioactnt  SSaite  Commission 

NOTICES 

Meetings,  57803 

Architectural  aiuj    i  ran*.por  tatmn 
Barriers  ConipliatRt  Boar'! 

RULES 

Americans  with  Disabilities  Ac*;  implementation: 
Accessibility  guidelines — 

Buildings  and  facihties;  play  areas,  62498, 
69840 
Electronic  and  information  technology  accessibility 
standards,  80500 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  construction  and 

alterations,  12493,  58974 
Recreation  facilities;  draft  final  guidelines 
summary  availability  and  meetings, 
45331 
Architectural  Barriers  Act;  implementation: 
Accessibihty  guidelines — 
Buildings  and  facilities;  construction  and 
alterations,  12493,  58974 
Electronic  and  information  technology  accessibility 

standards,  17346 
Semi-annual  agenda,  23420,  74468 

NOTICES 

Meetings: 
Access  Board,  10762,  42663,  52406.  79801 
Passenger  Vessel  Access  Advisory  Committee. 

2112.  17626.48450 
Public  Rights-of-Way  Access  Advisory 

Committee.  2929.  18280.  44757,  58984, 

75666 

Arctic  Research  Commission 

NOTICES 

Meetings,  49217 

Army  Department 

See  Engineers  Corps 

RULES 

Army  contracting: 
Contractor  manhour  reporting  requirement, 
13906,81357  ^    ^ 

Personnel:  -^^ " 

Army  Board  for  Correction  of  Military  Records, 
17440 
Privacy  Act;  implementation.  6894 

PROPOSED  RULES 

Environmental  quality: 
National  Environmental  Pohcy  Act; 
implementation,  54348 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13955, 
13956,  15136,  17343.  24942.  34452. 
38518.63063 
Committees;  establishment,  renewal,  termination, 
•    etc.: 
Army  Emergency  Relief  Board  of  Advisors  and 

Board  of  Managers,  10478 
Conference  USA  and  Patriot  League  Board  of 

Directors,  10478 
Inland  Waterways  Users  Board,  44523 
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Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Alabama  Army  Ammunition  Plant,  AL, 

57173 
Camp  Kilmer,  NJ,  31533 
Camp  Pedricktown,  NJ,  57173 
East  Fort  Baker,  CA,  70888 
Fort  Chaffee,  AR,  33300 
Fort  Hunter  Liggett,  CA,  58754 
Military  Ocean  Terminal,  NJ,  75926 
Rio  Vista  Army  Reserve  Center,  CA.  67349 
Ifational  Park  Seminary  Hi:.toric  District,  MD, 

33301 
Sauquoit  Creek  Flood  Control  Project,  NY, 

63064,  64479 
Schofield  Barracks  Wastewater  Treatment  Plant, 
HI;  effluent  treatment  and  disposal,  31533 
Environmental  statements;  notice  of  intent: 
Army  Transformation  Campaign  Plan,  78476 
Assembled  chemical  weapon  destruction 

technologies,  pilot  test  facilities;  design, 
1 1      construction,  and  operation,  20139 
Blue  Grass  Army  Depot.  KY;  chemical  agents 
and  munitions  destruction  facility;  design, 
construction,  operation,  and  closure,  75677 
Fort  Bragg,  NC;  Overhills  property 
j  I      incorporation  into  Northern  Training  Area, 
I '      75678 

Fort  Knox.  KY;  Northern  Training  Complex; 
multi-purpose  digital  training  range  and 
1 1      expanded  maneuver  areas,  drop  zones,  and 
'       loading  zones.  31534 
Fort  Meade.  MD;  future  development  and 

operations.  1 1 292 
Fort  Sam  Houston,  TX;  real  property  master 

plan.  1854 
National  Park  Seminary  Historic  District,  Forest 
1 1     Glen  Annex.  Walter  Reed  Army  Medical 

Center.  MD,  2383 
Pueblo  Chemical  Depot,  CO;  chemical  agent 

I  destruction;  facility  design,  construction, 

I I  and  operation.  20140 
Meetings: 

Armament  Retooling  and  Manufactunng 

Supfwrt  Executive  Advisory  Committee. 

1359.26191.50684 
Armed  Forces  Epidemiological  Board,  3212, 

18315,49549,  79084 
Army  Education  Advisory  Committee,  10478, 

20806.  46440.  49549.  50684.  61 149.  69915 
Historical  Advisory  Committee.  52991 
Reserve  Officers'  Training  Corps  (ROTC) 

Program  Subcommittee.  41448.  80838 
Science  Board,  8126.  56874.  59828,  61150, 

70556 
Scientific  Advisory  Board,  15136.  52991 
U.S.  Military  Academy.  Board  of  Visitors. 

4231,  16190,59828 
Military  traffic  management: 
DOD  brokers  qualifying  program,  79084 
Frei^t  traffic  and  guaranteed  traffic  rules; 

computation  of  freight  charges,  17491 
Freight  Traffic  Rules  Publication  No.  lA 

reissued  as  Publication  No.  I B,  including 

PowerTrack  requirements,  36672 
Freight  transportation  procurement  jjrocedures. 

45362 
Powertrack  system;  mandatory  utilization 

requirement.  70556 
USBank's  PowerTrack  system;  mandatory  use 

by  DOD  freight  carriers.  47970.  49865 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Adaptation  of  virus  to  vertebrate  cells.  51812 
Alphavirus  immune  individuals,  overcoming 
11      interference.  51594 


Anthrax  vaccine.  51812 
Attenuated  dengue- 1  virus  vaccine,  51813 
Attenuated  dengue-2  virus  vaccine,  51813 
Attenuated  dengue-3  virus  vaccine,  51813 
Anenuated  dengue-4  virus  vaccine,  51814 
Automated  decision-aid  system  for  hazardous 

incidents.  24942 
Automatic  aiding  of  human  cognitive  functions 

with  computerized  displays,  etc..  58518 
Bulova  Technologies.  L.L.C..  18316 
Ceramic  ferroelectric  composite  material  with 

enhanced  electronic  properties,  etc.,  66527 
Deglycosylated  ricin  toxin  A-chain  vaccine, 

51594 
Delta-strained  quantum-well  semiconductor 

lasers  and  optical  amplifiers,  63064 
Disposable  pulse  oximeter  assembly  and 

protective  cover,  49549 
Electromagnetic  locomotion  platform,  etc.. 

42680 
Harness  for  human  wear.  etc..  58054 
High  performance  traveling  wave  antenna  for 

microwave  and  millimeter  wave 

applications,  etc..  58519 
Laminated  textile  substrate  for  body  heatmg  or 

cooling  garment,  manufacturing  method, 

etc..  68128.  77001 
Launcher  and  method  for  launching  disk-shaped 

projectile  in  edge-on  and  face-on 

orientations,  etc..  24942 
Lesion-induced  resonances  in  DNA;  detection 

procedure  using  millimeter  or 

submillimeter  wave  spectroscopy,  46441 
Liquid  explosive  composition  of  nitromethane, 

etc..  18316 
Load  securing  and  releasing  system,  68129 
Long-term  stretcher  carry  harness,  silicon 

carbide  chip  bonding  method,  and 

monolithic  metal  billets  fabrication 

methods;  technical  arts.  4232 
Low  concentration  aerosol  generator,  etc.. 

50684 
Method  and  apparatus  for  making  body  heating 

and  cooling  garments.  77002 
Method  for  monitoring  arterial  oxygen 

saturation.  49550 
Miniature,  planar,  inertially-damped.  inertially- 

actuated  delay  slider  actuator.  50685 
Multifiinction  strain-temperature  gauge  and  a 

quantum  key  distribution  system; 

encryption  and  authentication.  4232 
Multi-sensor,  multi-target  tracking  method  and 

apparatus,  etc..  42680 
Multivalent  dengue  virus  vaccine,  51814 
Naso|)haryngeal  airway  with  reflectance  pulse 

oximeter  sensor,  49550 
Novel  ceramic  ferroelectric  materials.  56297 
Novel  HIV  suppressor  factor  derived  from  scrub 

typhus,  40083 
Optical  Crossings,  Inc..  63064 
Oximetries.  Inc..  47971 
Passive  bimetalUc  actuator  for  heat  transfer, 

24943 
Projectile  impact  position  locating  device, 

42681 
Prolonged  storage  of  red  blood  cells.  24943 
Protective  monoclonal  antibody  against 

botulinum  neurotoxin  serotype  F.  51595 
Psuedo-monolithic  laser  with  intracavity  optical 

parametric  oscillator.  18316 
Pulse  oximeter  sensor  with  combination 

oropharyngeal  airway  and  bite  block, 

49550 
Purified  Micro  Environments,  3212 
Retinal  pathology  and  spinal  cord  injury; 

treatment  or  prophylaxis,  51595 


Self-piercing  pulse  oximeter  sensor  assembly, 

51595 
Transportable  glovebox  and  fumdiood,  etc., 

3213 
Whithner  Corp  .  42681,  46441 
Wide  dynamic  range  RF  mixos  using  wide 

bandgap  semiconductors.  66527 
Privacy  Act: 
Systems  of  records,  3213.  3215,  3216,  3219, 

6176,  6178,  7365.  16568,  30974,  35054, 

35618.  43300.  49551,  52717,  53988, 

58054,  59403.  60918.  61150,  75249, 

75250.  77002.  77008.  79084 
Reports  and  guidance  documents,  availability,  etc.: 
Integrated  Total  Army  Personnel  Data  Base 

Date  Element  Standard  Version,  47971, 

65298 
Senior  Executive  Service: 
PerformaiKe  Review  Boards;  membership. 

52991,  52992,  52993.  56946,  56947, 

57174,69916 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings,  Sunshine  Act,  9242 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings,  55220 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Bonneville  purchasing  and  financial  assistance 

instructions;  availability,  60 1 75 
Electric  power  transmission,  acquisition,  and 
conservation: 
Federal  Columbia  River  Transmission  System — 
1 996  unauthorized  increase  charge 

adjustment,  58758 
2002-2003  transmission  rate  adjustment, 

14102 
Open  access  transmission  tariff,  14098,  14102 
Environmentel  statements;  availability,  etc.: 
Columbia  River  Basin;  fish  and  wildlife 

implementation  plan,  meeting.  10066 
Fourmile  Hill  Geothermal  Development  Project, 

CA.  75929 
Transmission  System  Vegetation  Management 
Program.  48490 
Environmentel  stetements;  notice  of  intent: 
Schultz-Hanford  Area  Transmission  Line 

Project.  WA,  77352 
Walla  Walla  County.  WA  and  Umatilla  County. 
OR;  Steteline  Wind  Project,  35624 
Floodplain  and  wetlands  protection;  environmentel 
review  determinations;  availability,  etc.: 
Coeur  d'Alene  Tribal  Trout  Production  Facility. 
ID;  construction.  35625 
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Condon  Wind  Project,  OR,  41450 
Grande  Ronde  and  Imnaha  Spring  Chinook 

Project,  OR,  75929 
Kangley-Echo  Lake  Transmission  Line  Project, 

WA;  scoping  meeting,  16380,  53000 
Shelton-Kitsap  Transmission  Line  Rebuild 

Project,  WA,  55951 
Snoqualmie-Lake  Tradition,  WA;  No.  1115- 

kV  transmission  line;  Tanner  Electric 

Cooperative  tap,  9257 
Tanner  Electric  transmission  line  project,  WA, 

51817 
Meetings: 
Columbia  River  Basin;  regional  fish  and 

wildlife  policy;  implementation,  765 
Northwest  Regional  Transmission  Organization; 

agency's  proposal  to  join,  49973 
Power  rate  adjustments: 
2002  wholesale  power  rate  adjustment;  public 

hearing  and  comment  request,  75272 
Reports  and  guidance  documents;  availabihty,  etc.: 
Conservation  and  Renewables  Discount 

Implementation  Manual;  comment  request 

60414 
Subscription  powa  sales  contracts;  sales  to 

customers  and  customer's  sales  of  finn 

resources,  14259 

Broadcasting  Board  of  Governors 

Rl  LES 

t  \ change  Visitor  Program;  CFR  part  removed, 
352 

NOTICES 

Meetings;  Sunshine  Act,  2374,  7348.  11978, 

16561,  24675,  35602.  41429.  52982,  60904, 
71091,75921 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
55501,  77849 

Census  Bureau 

RULES 

Decennial  population  information: 
State  and  local  tabulations  reports  and  other 
population  information,  59713 
Foreign  trade  statistics: 
Shipper's  export  declaration;  exporters'  and 
forwarding  agents'  responsibilities  for 
providing  and  reporting  information,  etc.; 
clarification,  42556 

PROPOSED  RULES 

Decennial  papulation  information: 
State  and  local  tabulations  reports  and  other 
population  information.  38370 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4403, 
4560,  6356,  7487.  7488,  8933,  11037, 
11978,  20943,  20944,  20945,  24912, 
24913,24914,30055,30056,43285, 
43286,  47949,  48218,  49535,  53699, 
57165,69908,  76213,  76215 
Submission  for  OMB  review;  comment  request, 
20946,  43287 
Census  2000: 
Accuracy  and  coverage  evaluation;  feasibility  of 

using  statistical  methods,  38374 
American  Indian  and  Alaska  Native  areas 

geographic  program;  final  criteria,  39062 
Non-English  speaking  respondents;  evaluation. 
2578 
Census  Information  Center  Program;  expansion; 
participation  requirements,  25300 


Meetings: 
African  American  Population  Census  Advisory 

Committee,  59823 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee.  59822,  59823 
Asian  Population  Censtis  Advisory  Committee, 

59823 
Hispanic  Population  Census  Advisory 

Committee,  59823 
Native  Hawaiian  and  Other  Pacific  Islander 

Populations  Census  Advisory  Committee, 

59823 
Professional  Associations  Census  Advisory 

Committee,  13713,57166 
Privacy  Act: 

Systems  of  records,  3202 
Reports  and  guidance  documents;  availability,  etc.: 
Monthly  Product  Announcement  (report  scries); 

change  from  print  publication  to  Internet 

access,  61303 
Shipper's  export  declaration  (Commerce  Form 

7525-V);  revisions,  75667 
Surveys,  determinations,  etc.: 
Company  organization,  67716 
Manufacturers'  shipments,  inventories,  and 

orders;  unfilled  orders  beiKhmark  survey, 

7828,  16165 
Manufacturing  area;  annual,  76607 
Pollution  abatement  costs  and  expenditures 

survey,  868 1 
Retail  trade;  annual,  2112 
Service  industries;  annual,  2113.  80417 
Trade;  annual,  21 14 

Census  Monitoring  Board 

NOTICES 

Meetings,  37958 

Meetings;  Sunshine  Act,  52983 

Centers  for  Disease  Control  and 
Prevention 

RULES 

Clinical  Laboratory  Improvement  Amendments: 
Clinical  laboratory  requirements;  effective  dates 
extention,  82941 
Medicaid: 
Clinical  laboratory  requirements;  effective  dates 
extention,  82941 
Medicare: 
Clinical  laboratory  requirements;  effective  dates 
extention,  82941 

PROPOSED  RULES 

Clinical  Laboratory  Improvement  Amendments: 
Laboratories  regulations — 
Cytology  proficiency  testing;  withdrawn, 
14510 
Coal  mine  safety  and  health: 

Respirable  coal  mine  dust;  concentration 
determination,  42068,  42185 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  485,  487, 
2630,  4249,  5352,  6602,  6604,  6605, 
11581, 11583,  14284,  14573,  16204, 
16619,  17884,  19772,  21199,  24213, 
25329,  25928,  31327,  36700,  36701, 
37790,  42699,  44059,  45603,  46714, 
46716,  52430,  53724,  53725,  56313, 
57610,  59003,  62720,  63079,  63255. 
66545,  75289,  77032,  77033.  79370. 
80432.  80433.  80879,  80880 
Reporting  and  recordkeeping  requirements, 

59190 
Submission  for  OMB  review;  comment  request, 
1638.  1639.  1640,  3452,  3453.  6606.  9270. 


9271.  19773.  24487,  25731.  25732,  25733, 

25734,  26212.  31328.  32100,  34188, 

34189,  34706,  35094,  35095,  35347. 

35348,  36815,  37563,  37564.  37982. 

40097,  40098,  41671,  42003,  42379, 

46716,  46717,  46935,  49809,  50537. 

51619,  51620,  51621.  52431,  53309, 

54853,  54854,  57191,  57611,  58773. 

58774,  63080,  63081,  66546,  69020, 

69021,  69022,  75290,  77034,  80434, 

80435.  80436,  80437,  80880 
Breath  responsive  powered  air-purifying 

respirators;  approval  applications,  evaluation 
criteria  and  standard  test  procedures,  1 8336 
Clinical  Laboratory  Improvement  Amendmoits: 
Human  genetic  testmg,  25928 
Laboratory  test  systems,  assays,  and 

examinations,  categorization  by 

complexity;  specific  hst,  25796 
Committees;  establishment,  renewal,  termination, 
etc.: 
Advisory  Committee  to  Director,  12010 
Breast  and  Cervical  Cancer  Eariy  Detection  and 

Control  Advisory  Committee,  57816 
Clinical  Laboratory  Improvement  Advisory 

Committee,  12997 
Diabetes  Prevention  and  Control  Programs 

Translation  Advisory  Commiliee,  41469 
Energy-Related  Epidemiologic  Research 

Advisory  Committee,  12997 
HFV  and  STD  Prevention  Advisory  Committee, 

37393 
Immunization  Practices  Advisory  Committee, 

57816 
Injury  Research  Grant  Review  Committee, 

13391,  16920 
National  Institute  for  Occupational  Safety  and 

Health,  Safety  and  Occupational  Health 

Study  Section,  60673 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committees,  4646 1> 
Diseases  transmitted  through  food  supply;  annual 

update,  58088 
Fertility  Clinic  Success  Rate  and  Certification  Act; 
implementation: 
PregnaiKy  success  rates  fiDm  assisted 

reproductive  technology  programs;  report, 

53310 
Grant  and  cooperative  agreement  awards: 
American  Indian  Higher  Education  Consortium, 

45776 
Association  of  American  Medical  Colleges, 

37137 
Association  of  Environmental  Health  Academic 

Programs,  26835 
Association  of  State  and  Territorial  Directors 

of  Health  Promotion  and  Public  Health 

Education,  37138 
Association  of  State  and  Territorial  Health 

Officials,  25330 
Edward  E.  Roybal  Comprehensive  Health 

Center,  CA,  34473 
Hale  Empowerment  and  Revitalization 

Organization,  35095 
Health  Promotion  and  Disease  Prevention 

Research  Center.  University  of  Kentucky, 

20466 
Healthy  People  2010— 
Tobacco  and  chronic  disease  prevention  and 
control,  35096 
Hispanic-Serving  Health  Professions  Schools. 

Inc.,  43769 
Joint  United  Nations  Programme  on  HIV/AIDS, 

50538 
Kenya  Medical  Research  Institute,  37394 
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vlarin  County  Health  and  Human  Services 

Depaitment,  CA,  34474 
Minority  Health  Professions  Foundation,  40099 
Montana  Tech  University,  3 1 329 
National  Alliance  of  State  and  Territorial  AIDS 

Ehrectors,  43770 
National  Center  for  Natural  Products  Research, 
1 1      Thad  Cochran  Research  Center,  University 

of  Mississippi,  37394 
Ndticnal  Conferaice  of  State  Legislatures, 

33327.  50539 
National  Tuberculosis  Controllers  Association, 

37395 
Ian  American  Health  Organization;  post 

hurricane  reconstruction  of  public 

I  healmcare  system  in  Central  America  and 
',  anhbean,  4822 

Stato  Helping  States  Through  the  Association 

of  Food  and  Drug  Officials,  33552 
United  Nations  Children's  Fund;  micronutrient 

malnutrition;  prevention  and  control,  38559 
University  of  Miami;  comprehensive  cancer 

control,  35937 
University  of  Mississippi  Medical  Center,  47508 
University  of  South  Alabama,  41076 
University  of  Texas  M.D.  Anderson  Center  for 

Research  on  Minority  Health,  507 1 1 
World  Health  Organization — 

Hepatitis;  health  pronation  and  disease 

I I  prevention,  34707 

1 1  Micro-nutrient  malnutrition;  prevention  and 
control.  38282 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Acquired  immune  deficiency  syndrome — 
Rural  Prevention  and  Education  Project, 
38283 
Acute  Care,  Rehabilitation,  and  Disability 

Prevention  Research,  8088 1 
American  Indian/Alaska  Native  Support  Centers 

for  Tobacco  Programs,  39410 
Asthma  surveillance  and  interventions  in 

hospital  emergency  departments,  37139 
Autism  spectrum  disorders  and  other 
1 1     developmental  disabilities;  population- 
based  surveillance,  25934 
Breast  and  Cervical  Cancer  Early  Detection 

Activities  Program,  43374 
C.  Everett  K.oop  Community  Health  information 
1 .     Center;  national  model  for  physician-based 
!  I     community  health  mformation  centers. 

25936 
Cancer  prevention  and  control  activities,  21443 
Childhood  diabetes;  uniform  population-based 

approach  to  case  ascertainment,  typology, 

surveillance,  and  research,  37142 
Childhood  lead  poisoning  prevention  programs, 

6607,  8150 
Cooperative  School  Food  Safety  Programs; 

building  schools'  capacity  to  prevent 

foodbome  illness,  38285 
Core  State  Injury  and  Traumatic  Biain  Injury 

Surveillance  Programs  Development,  35644 
Early  hearing  detection  and  intervention 

tracking,  research,  and  integration  with 
I      other  newborn  screening  programs,  26836 
Electronic  grants  (E-Grants)  plans,  58277 
Emerging  infectious  diseases  treatment;  new 

medications;  development  and  testing, 

31330 
Epilepsy  public  awareness  and  partnerthip, 

education,  and  communication,  37146 
Foreign-bom  populations;  contact  investigations 

improvement.  69310 
Genetic  test  data;  model  system  development 
i  I     for  collection,  analysis,  and  dissemination, 
! '     36446.  37564 


HemophiUa;  joint  complications  prevention; 

patient  folk>w-up  study,  24961 
Hispanic  and  Native  American  Students;  Public 
Health  Laboratory  Sciences  Training 
Program,  33820 
Human  immunodeficiency  virus  (HIV) — 
Community-based  organizations;  prevention 
programs;  outcome  evaluations,  2178, 
47509 
Community-based  strategies  to  increase  HIV 
testing  of  persons  at  high  risk  in 
communities  of  color,  39902 
Control  and  prevention;  related  applied 

research.  42004 
HIV/AIDS  Prevention  Program,  development 
and  technical  assistance  collaboration 
with  countries  targeted  by  LIFE 
Initiative.  41470.  45604 
HIV/AIDS  Prevention  Program;  faith 
communities  in  countries  targeted  by 
LIFE  initiative;  program  development 
and  technical  assistance  collaboration, 
42006 
HIV  infection  and  other  important  health 
problems  prevention  among  youth  and 
coordinated  school  health  programs; 
national  programs.  4610 
Information  Interchange  and  Technical  and 
Financial  Assistance  for  Prevention 
Program.  14979 
Innovative  HIV  testing;  operational  research 

among  people  of  color,  467 1 8 
Intervoition  epidemiologic  research  study  of 

HIV/AIDS,  42379.  42699 
National  organizations  to  enable 

postsecondary  institutions  to  prevent 
HIV  infection  and  other  important  health 
problems  among  youth,  35939 
National  partnerships  for  prevention  with 
focus  on  business  and  labor,  youth-at- 
high  risk,  and  migrant  workers,  70725 
Prevention  education  and  access  to  care 

services,  64446 
Racial/ethnic  minority  populations;  capacity- 
building  assistance  to  improve  delivery 
and  effectiveness  of  prevention  services, 
1272 
Rural  Prevention  and  Education  Project, 

38283 
Sub-Saharan  African  countries  and  India; 
leadership  and  investment  in  fighting 
epidemic  global  aids  activity,  42704, 
47734 
Youth-focused  HIV/AIDS  prevention  program 
development  and  technical  assistance 
collaboration  with  countries  targeted  by 
LIFE  Initiative,  41672 
Infectious  Diseases,  Postdoctoral  Fellowship 

Training  Program,  36145,  37149 
Injury  Control  Research  Centers,  37149 
Injury  Control  Training  and  Demonstration 

Center.  8710 
Intimate  panner  violence  and  sexual  violence 
prevention;  extramural  injury  research. 
7018 
Intimate  Partna  Violence  Surveillance  Program, 

36448 
Landmine  Survivor  Peer  Support  Networks  in 

Five  Mine-Affected  Countries,  37791 
Laws  and  policies;  research  on  impact  on  public 

health,  13391 
Lyme  disease  ecology  research,  49574 
Lyme  disease  laboratory  diagnosis  and 

pathogenesis  research,  49577 
Lyme  disease  prevention,  49579 
Micronutrient  status  assessment  in  humans; 
innovative  technology  development,  26839 


Mind/Body  Research  Program,  31332 
National  Academic  Centers  of  Excellence  on 

Youth  Violence  Prevention,  15642 
National  Limb  Loss  Inforaiadon  Center 

Program,  34476 
National  public  health  information/ 

communication  network;  operation  and 

enhancement  1 1 59 
National  Trauma  Information  and  Exchange 

Program,  31001 
New  antimalarial  drug  development  and  testing 

program,  25490 
Occupational  safety  and  health — 

Education  programs,  1 3973 
Optimizing  Strategies  to  Provide  Sexually 

Transmitted  Disease  Partner  Services 

Program,  32101 
Pediatric  and  Pregnancy  Nutrition  Surveillance 

Systems  data  items  enhancement,  33818 
Persons  with  disabilities,  secondary  conditions; 

community  measurements,  20985 
Pregnancy  Risk  Assessment  Monitoring  System 

Program,  63592 
Prevention  Epicenters  Program,  33548 
Project  CHOICES  Efficacy  Study,  32105 
Public  Health  Conference  Support  Program, 

43765 
Public  health  law;  collaborating  centen 

development  and  operation,  24963 
Public  Health  Leadership  Institute,  25332 
Rhode  Island  senior  citizens;  health  promotion 

and  disease  prevention,  31 173 
School-Based  Injury  Prevention  Program,  24698 
Sexually  Transmitted  Diseases-'Human 

Immunodeficiency  Virtis  Prevention 

Training  Centers,  1899 
Sexual  violence  and  intimate  partner  violence 

among  racial  and  ethnic  minority 

populations;  eariy  intervention  and 
•    prevention,  24700 
State  and  local  health  information  and  data 

systems  improvement,  45777 
State-based  birth  defects  surveillance  programs 

development  and  surveillance  data  use  for 

public  health  program,  32107 
State  Cardiovascular  Health  Programs,  34189 
State  unintentional  injury  intervention  programs, 

24965 
Surveillance  for  invasive  fungal  infections  in 

transplant  recipients,  38833 
Tobacco  prevention  and  control;  national 

networks,  35348 
Traumatic  Injury  Biomechanics  Research,  80884 
Tuberculosis  epidemiological  and  operation 

research  program.  41076 
Uncomplicated  malaria;  interdisciplinary 

evaluation  of  combination  therapy.  30123 
Unintentional  Injury  Prevention  Research, 

80888 
Using  private  provider  partnerships  to 

strengthen  immunization  message,  2S334, 

36451 
Violence-Related  Injury  Prevention  Research, 

80891 
Viral  hepatitis  prevention  and  control; 

educational  materials  and  messages  and 

training  programs,  25486 
Viral  hepatitis  prevention  services;  integration 

into  existing  prevention  programs,  3 1 175 
West  Nile  Virus  Surveillance  Program,  37982 
Inventions,  Govemment-owned;  availability  for 

licensing,  46461,  48997,  59004 
Meetings: 
Advisory  Committee  to  Director,  16920,  42706. 

59848,65319,80895 
Aluminum  in  vaccines;  workshop,  14982 
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American  Indian/Alaska  Native  governments 
and  organizations  budget  planning  and 
priorities,  13391 
Breast  and  Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee,  14982, 
50712 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  7022,  60445 
Clinical  Laboratory  Improvement  Advisory 

Committee,  14982,  51832,  56913,  80895 
Diabetes  Prevention  and  Control  Programs 
Translation  Advisory  Committee,  10792, 
45605 
Disease,  Disability,  and  hijury  Prevention  and 
Control  Special  Emphasis  Panels,  2185, 
7393.  8980,  1 1065,  20824,  35098,  35099, 
35647.  35648,  37395,  3991 1,  41078. 
41079,  42382.  43376.  46936.  49001, 
49246.53316,  71323.  79105 
Elimination  of  Endemic  Measles  from  United 

States.  9272 
Energy-Related  Epidemiologic  Research 

Advisory  Committee,  4613,  32110,  37153, 
39413,  45382 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol 

Effect  National  Task  Force,  70571 
Guide  to  Community  Preventive  Services  Task 

Force.  6213.  37565.  60673 
Healthcare  infection  Control  Practices  Advisory 

Committee.  24216,  59849 
HIV  and  STD  Prevention  Advisory  Committee, 

488,  7557,  37791,70570 
Human  immunodeficiency  virus  (HIV) — 
National  HIV  Prevention  Plan,  41471.  43024 
Transmission  through  transplantation  of 
human  tissue  and  organs;  Public  Health 
Service  prevention  guidelines,  304 1 3 
ICD-9-CM  Coordination  and  Maintenance 

Committee.  21770,  63872 
Immunization  Measurement  Standards  2000 

National  Scientific  Panel,  16921 
Immunization  Practices  Advisory  Committee, 

4613,37154,57611,59430 
Injury  Prevention  and  Control  Advisory 

Committee,  1 1065,  1201 1,  45606,  46462, 
69775 
Injury  Research  Grant  Review  Committee, 

30125,43024,  75939 
Los  Alamos  Historical  Document  Retrieval  and 
Assessment  Project  Study  Team.  9272, 
53726 
National  Center  for  Chronic  Disease  Prevention 
and  Health  Promotion — 
Pregnancy  risk  assessment  monitoring  system; 
(ire-application  meeting,  57816 
National  Center  for  Environmental  Health — 
Nerve  agents  GA,  GB,  and  VX;  safe  airborne 
exposure  limits;  review  and  evaluation, 
38559 
Vessel  Sanitation  Program;  current  status  and 
experience  with  program  operations, 
8712 
National  Center  for  HIV,  STD,  and  TB 

Prevention;  strategic  plan,  50712 
National  Center  for  Infectious  Diseases — 
Scientific  Counselors  Board,  18108,  24968, 
67750 
National  Institute  for  Occupational  Safety  and 
Health- 
Asphalt  roofing  and  paving  fimies  health 
effects  and  exposure  reduction  research; 
workshop,  48244 
Respiratory  protective  devices;  quality 
assurance  and  administrative  approval 
requirements,  41472 
Safety  and  Occupational  Health  Study 

Section,  1906,  34708,  60673 
Scientific  Counselors  Board,  8713,  38560, 
67750 


National  Vaccine  Advisory  Committee,  6374, 

26617,  60445 
Nutritional  Factors  and  Prevention  of  Birth 

Defects;  workshop,  1906 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee,  3241.  12267,  34195,  51832, 
53726,  54035,  61338 
Smoking  and  Health  InterageiKy  Committee, 

59849 
Stigma;  role  in  communication  with  HIV 
positive  and  negative  persons,  304 1 3 
Tuberculosis  Elimination  Advisory  Council, 

4614,  26616,  59005 
Vaccine  Communication;  workshop.  54278 
Organization,  functions,  and  authority  delegations: 
AIDS,  STD.  and  TB  Uboratory  Research 

Division.  70916 
Applied  Research  and  Technology  Division, 

4976 
Health  and  Safety  Oflflce,  Director  Office, 

30125 
Information  Technology  and  Services  Office, 

41079 
Program  Services  Office  et  al.,  68144 
Public  Health  Systems  Development  and 
Research  Division  and  Professional 
Development  and  Evaluation  Division, 
58775 
Reports  and  guidance  documents;  availability,  etc.: 
Antimicrobial  resistance;  public  health  action 

plan,  38832,  40668 
Human  immunodeficiency  virus  (HIV) — 
HIV  counseling,  testing,  and  referral 

guidelines;  comment  request,  65242 
HIV  screening  of  pregnant  women, 

recommendations;  guidelines;  comment 
request.  65242 
Vessel  Sanitation  Program  Operation  Manual, 
revision  and  implementation,  60195 
Vaccine  information  materials: 
Hepatitis  B  vaccine,  53316 
Vessel  sanitation  program: 
Cruise  ship  sanitation  inspections;  fees.  51833 
Rodent  infestation  inspections  and  deratting  and 
deratting  exemption  certificates  issuance — 
United  States  ports;  list  modifications,  55253, 
57191 

Chemical  Safety  and  Hazard   ^___^ 
Investigation  Board 

RULES 

Freedom  of  Information  Act;  implenientation, 
70499 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

59155 
Privacy  Act;  implementation,  81810 

NOTICES 

Meetings;  Sunshine  Act,  4945,  5494,  16873, 
42336,  53979,  64661 

Children  and  Families  Administration 

See  Community  Services  Office 
See  Refiigee  Resettlement  Office 

RULES 

Assets  for  Independence  Demonstration  Program; 
individual  development  accounts  for  low 
iiKOme  individuals  and  families,  10027 
Child  support  enforcement  programs: 

Incentive  payments  and  audit  penalties,  82178 
State  self-assessment  review  and  report,  77742 


Foster  care  maintenance  payments,  adoption 
assistance,  and  child  and  family  services: 
Title  IV-E  foster  care  eligibility  reviews  and 
child  and  family  services  State  plan 
reviews,  4020 
Correction,  70507 
Grants: 

Runaway  and  Homeless  Youth  Program,  50139 
Head  Start  Program: 
Grantees,  administiative  hearings  on  adverse 
actions  against;  timelines  and  appeals 
process,  4763 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%;  implementation: 
Temporary  Assistance  for  Needy  Families 
Program — 
High  performance  bonus  rewards  to  States, 

52814 
High  performance  bonus  rewards  to  States; 
correction,  and  States  and  Indian  Tribes 
under  welfare-to-work  grants  data 
collection,  etc.;  CFR  part  removed, 
75632 
State  child  poverty  rate  determination 
methodology.  39234 
Tribal  Temporary  Assistance  for  Needy 

Families  and  Native  Employment  Works 
Programs.  8478 

PROPOSED  RULES 

Head  Start  Program: 
Family  child  care  homes;  program  option, 
52394 

NOTICES 

Adoption  and  foster  care  analysis  and  reporting 

system;  State  penalty  appeals,  3 1 335 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1640, 
3241,  3963,  6374,  6375,  12997,  17885, 
24216,  25734,  26214,  37984,  37985, 
38835,  46720,  53016,  53318,  54036. 
55253,  55980,  58089,  58090,  62721, 
63602,  66546,  70571,  70572,  70728, 
70905,  75291,  77882,  82381 

Submission  for  OMB  review;  comment  request, 
301,  1161,  1906,  1907,2414,6376,  11318, 
11319,  12267,  16395,  18109,  19774, 
25336,25337,26215,31178,36702, 
38560,  44060,  46462,  52774,  53319, 
58555.  61339,  63602,  67372,  67373, 
67374,  69561,  70572,  71323,  71324,  76269 
Grant  and  cooperative  agreement  awards: 

American  Public  Human  Services  Association, 
39413 

Community  Economic  Development  and 
Information  Technology,  57355 

InterTribal  Bison  Cooperative,  36815 

National  Adoption  Center.  Inc..  58090 

National  Association  of  Farmers'  Market 
Nutrition  Programs.  57355 

National  Campaign  To  Prevent  Teen  Pregnancy. 
67377 

National  Conference  of  State  Legislatures, 
50203 

National  Congress  for  Community  Economic 
Development,  54534 

University  of  Colorado  Health  Sciences  Center, 
18109 

Welfare  Information  Network,  39414 
Grants  and  cooperative  agreements;  availability, 
etc.; 

Adoption  Opportunities  Program  et  al.,  19904, 
25735,32110 

Child  support  enforcement  demonstiation  and 
special  projects,  488.  54037 

Child  Welfare  Services  State  Grants  Program, 
75939 
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Community  Services  Office;  Job  Opportunities 
for  Low-Income  Individuals  Program, 
49156 
Developmental  disabilities — 
j  I  Projects  of  National  Significance  Program, 
'I  13395,20988,47618 

Early  Head  Start- 
Child  care  facilities,  purchase,  construction, 

and  renovation,  67377 
Higher  Education  Faculty  Initiative,  321 1 1 
Longitudinal  Research  Partnerships,  77882 
Nationwide  expansion  competition,  10793, 

18336.  24488 
Select  areas.  55254.  59431,  65319 
Family  VioleiKe  Prevention  and  Services 
1 1       Program — 
I '  Discretionary  funds,  8 1 50 

National  Domestic  Violence  Hotline,  14574 
Field  initiated  child  care  research  projects,  etc., 

4496,  13979 
Head  Start- 
Child  care  facilities;  purchase,  construction, 

and  renovation,  67377 
Federally-recognized  Indian  reservations  and 
Alaska  Native  villages;  enrollment 
exftansion.  31557 
Higher  Education  Faculty  initiative,  321 1 1 
Higher  Education  Hispanic  Service 

Partnerships,  31337 
National  Head  Start  Fellows  Program,  15336 
Quality  Research  Centers.  54044 
University-Head  Start  Partnerships  and 
Graduate  Student  Head  Start  Research 
Grants,  9273,  67375 
Indian  lands;  mitigation  of  environmental 
impacts  due  to  Defense  Department 
activities;  tribal  energy  sales  feasibility. 
1393 
Low  IiKome  Home  Energy  Assistance  Program; 

1999  FY  funds  reallotment,  44791,  54052 
Native  American  language  projects,  5978, 

64705 
Native  American  projects.  48868 
Native  Americans;  electricity  deregulation  and 

I  I      impact  upon  tribal  populations;  information 

dissemination  and  strategy  development, 
' '      42008 
Native  Hawaiian  and  Nonprofit  American 

I I  Indian  Organization  Child  Care 
I '      discretionary  funds,  67377 

Runaway  and  homeless  youth  programs,  31338 

Republicabon,  34708 
State  Developmental  Disabilities  Councils  and 

l*rotection  and  Advocacy  Programs; 

Federal  allotments,  15338 
Title  IV-E  foster  care  maintenance  payments 

program;  administrative  functions 

performance,  50203 
welfare  reform  outcomes;  policy  research  and 

studies,  10498 
Meetings: 
Child  support  enforcement  programs;  Federal 

direct  fiinding;  Tribal  consultations,  55261 
Medical  Child  Support  Working  Group,  13979, 

32112 
President's  Committee  on  Mental  Retardation, 

7022.  26617 
Or^ganization,  fimctions,  and  authority  delegations: 
Departmental  Appeals  Board  member  appointed 

as  presiding  officer  for  appeal.  1 2998 
Developmental  Disabilities  Administration, 

18337 
Family  Assistance  Office,  8980.  26215 
Legislative  Afi.'irs  and  Budget  Office.  30413 
Midwest  Regional  Hub;  restructuring,  8173 
Privacy  Act: 
Computer  matching  programs,  19381 


Senior  Executive  Service: 

Performance  Review  Boards,  membership, 
18110 
State  median  income  estimates  for  four-person 
families  (2001  FY),  12555 

Child  Supporf  F  nforcement  Office 

RULES 

Child  support  enforcement  program: 

Indian  Tribe  and  Tribal  organization  funding, 

50786,63801 
National  Medical  Support  Notice;  child  support 

orders;  health  care  coverage  provisions, 

82154 

PROPOSED  RULES 

Child  support  enforcement  program: 

Indian  Tribe  and  Tribal  organization  funding, 
50800,  63836 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Wisconsin  Department  of  Workforce 
Development,  57817 

Privacy  Act: 
Systems  of  records,  578 1 7 

Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  23424,  74472 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
7825,  7826,  7827 
Meetings;  State  advisory  coramiaees: 

Alabama,  14940 

Alaska,  44758 

Arizona,  5494,  45963,  65830 

Arkansas.  64202,  80417 

Colorado,  16873 

Connecticut,  25703 

Delaware,  46146,  49535 

District  of  Columbia,  35045 

Florida,  21717,  61303 

Hawaii,  12969,  54993 

Illinois,  31513 

Indiana,  12969 

Kansas,  14940 

Louisiana,  4800,  47712 

Maine,  21717,  45583 

Michigan,  11284 

Minnesota,  2043 1 

Mississippi,  64202 

Missouri,  14940 

Nebraska,  64203 

Nevada,  10047 

New  Hampshire,  5494,  54480 

New  Jersey,  35045,  40608,  53267 

New  York,  4800,  35045 
.North  Carolina,  3653,  21718 
'  North  Dakota,  70333 

Ohio.  14940 

Oklahoma,  64203 

Oregon,  11978,  17855,65830 

Pennsylvania,  45583 

Rhode  Island,  16874,  40078 

South  Carolina,  279 

Utah,  34145 

Vermont,  20134,  48450 

Virginia,  17855,  51795 

Washington,  16874 

West  Virginia,  16874 

Wisconsin,  31513 

Wyoming,  50954,  53267 
Meetings;  Sunshine  Act,  6585,  10048,  18032, 
25905,  36404.  43736,  53699,  59822,  64420, 
75241 


Presidential  election  on  November  7,  2000; 
allegations  of  voting  irregularities;  hearing, 
77850 

Coast  Guard 

RULES 

American  Society  for  Testing  and  Materials 

(ASTM);  standards  iiKorporated  by  reference; 
update;  effective  date,  10943 
AiKhorage  regulations: 
Cahfomia,  10708,  20085 
Rorida,  2876 
New  York,  11892 
OPSAIL  2000/lnteniational  Naval  Review  2000, 

New  York  Harbor  et  al.,  NY;  regulated 

areas,  33760 
OPSAIL  2000,  Baltimore,  MD;  regulated  areas. 

33255 
OPSAIL  2000,  Delaware  River,  PA;  regulated 

areas,  32023 
OPSAIL  2000,  Hampton  Roa<fe.  VA;  regulated 

areas.  31086 
OPSAIL  2000.  New  London,  CT,  37281 
OPSAIL  2000,  San  Juan,  PR;  regulated  areas, 

31083 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  40516 
Pennsylvania,  62286 
Sail  Boston  2000,  MA,  37854 
Tall  Ships  Delaware  activities,  Delaware  River, 

DE,  31091 
Bulk  dangerous  cargoes: 
Liquid  noxious  substances  and  obsolete  and 

current  hazardous  materials  m  bulk,  67136 
Drawbridge  operations: 
Cahfomia,  24873,  35825.  54954,  60359,  60361 
Connecticut,  7436,  17443,  24640,  76154 
Florida,  11893,  18242,  25646,  31478,  35826, 

37862,  45523,  59126,  66932,  68894, 

68895,  76935 
Illinois,  30882,  52307 
Louisiana,  5784,  16521,  25446,  29954,  50135, 

52021,  52022,  54795,  60360,  82276 
Maine,  25645,  66933 
Massachusetts,  710,  2541.  6325,  6326.  17766, 

24638,  24640,  25645,  38205,  67629 
Michigan,  15238,  36338- 
Mississippi  River,  L^  and  IL,  2035,  2036,  2038 
New  Jersey,  353,  33449.  50135,  54795,  69443, 

69875 
New  York,  4576,  10713,  20743,  45716,  46868, 

46870,51538,64352,64891 
Oregon,  1543.  2539,  39105 
Pennsylvania,  12943 
South  Carolina,  19836,  36632 
Texas,  71058,  71059 
Virginia,  56792 
Wisconsin,  1543 
Merchant  marine  officers  and  seamen: 
Licensing  and  manning  for  officers  of  towing 

vehicles.  64388 
Navigation  aids: 
Alternatives  to  incandescent  light  in  pnvate 

aids,  59124 
Outer  Continental  Shelf  activities: 

Platforms  in  Gulf  of  Mexico;  safety  zone,  16823 
Pollution: 
Marine  transportation-related  facilities  and  tank 

vessels;  response  plans;  on-water  oil 

recovery  capacity;  cap  mcreases  review, 

710 
Non-petroleum  oils,  marine  transportation- 
related  facilities  handlmg;  response  plans, 

40820 
Clarification.  62288 
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Oil  or  hazardous  material  pollution  prevention 

regulations  for  vessels;  CFR  correction, 

14470 
Single  hull  tank  vessels;  phase-out  date 

requirements;  clarification,  39260 
Ports  and  waterways  safety: 
Arkansas  River,  TN.  42289 
Atlantic  Fleet  Weapons  Training  Facility, 

Vieques,  PR;  security  zone,  26489 
Atlantic  Ocean,  Rockaway  Beach,  NY;  safety 

zone,  52647 
Atlantic  Ocean,  Southampton,  NY;  safety  zone. 

43695 
Bailey  Cove,  Wiscasset,  ME;  safety  zone,  33450 
Bellport  Bay,  NY;  safety  zone,  45292 
Boston  Harbor.  MA;  safety  zone,  42287 
Cape  Elizabeth,  ME,  safety  zone,  21 142 
Cape  Fear  River,  Wilmington,  NC;  Wilmington 

Harbor  deepenmg  project;  safety  zone, 

81363 
Cape  May  Harbor,  NJ;  safety  zone.  62290 
Chelsea  River,  MA;  safety  zone,  30883,  51540, 

69444 
Chesapeake  Bay,  MD;  safety  zone,  33258 
Chesapeake  Bay,  VA;  safety  zone.  35838. 

51539 
Chicago  Harbor,  IL;  safety  zone.  4591 1 
Chickahominy  River.  VA.  37044 
Coastal  waters  adjacent  to  Florida;  security 

zone,  65783 
Connecticut  River,  CT;  safety  zone,  48616 
Cook  Inlet,  AK;  safety  zone,  30885,  31479 

Correction,  36788 
Delaware  Bay  and  River;  safety  zone,  62286 
Delaware  Bay  approaches;  traffic  separation 

scheme,  12944 
East  River,  Wards  Island,  NY,  34971 
Elba  Island,  Savannah  River,  GA;  safety  zone, 

65782 
First  Coast  Guard  District  navigable  waters; 

regulated  navigation  area,  35832 
Fort  Lauderdale,  FL;  safety  zone,  16826 
Gastineau  Channel,  Juneau,  AK;  safety  zone, 

41004 
Correction,  81362 
Great  South  Bay,  NY;  safety  zone,  49495 
Guayanilla  Bay,  PR;  safety  zones,  48614 
Gulf  of  Mexico;  shipping  safety  fairways  and 

anchorage  areas.  82276 
Hartford,  CT;  safety  zone.  58654 
Hill  Bay.  VA;  safety  zone.  38210 
Hudson  River,  NY;  safety  zone,  39299,  41342. 

50917 
Kachemak  Bay.  AK;  safety  zone.  24874 

Correction,  26750 
Lake  Erie — 
Huron  River.  OH;  safety  zone.  39545.  39547 
Maumee  River,  OH;  safety  zone.  39549. 

52646.  52649 
Ottawa  River,  OH;  safety  zone.  37285 
Port  Clinton.  OH;  safety  zone.  39543 
Lake  Washington.  WA;  safety  zone.  41590 
Long  Island  Sound — 
Governor  Alfred  E.  Smith/Sunken  Meadow 

State  Park,  NY;  safety  zone.  62289 
Groton  Long  Point.  CT;  safety  zone.  45525 
Los  Angeles-Long  Beach.  CA;  traffic  separation 

scheme,  5391 1 
Lower  New  York  and  Sandy  Hook  Bays,  NY; 

oil  spill  recovery;  safety  zone,  57947 
Martha's  Vineyard,  MA;  presidential  visit; 

safety  and  security  zones,  48381,  48383 
Massachusetts  Bay,  Manchester,  MA;  safety 

zone.  41010,  45910 
Middle  Harbor-San  Pedro  Bay,  CA;  safety  zone, 

54153 


Monongahela  River,  PA;  regulated  navigation 

area  terminated,  33449 
Nanagansett  Bay.  Rl;  safety  zone.  45290 
Naval  Station  Newport,  RJ;  safety  zone,  35279 
New  Haven  Harbor,  CT;  safety  zone,  39546 
Newport,  Rl;  safety  zone,  35278 
New  York  Harbor,  NY;  safety  zone,  36338 
New  York  Harbor,  NY,  et  al.;  safety  zone, 

1065,  43236 
OPSAIL  2000/lnteiTiational  Naval  Review  2000; 

New  York  Harbor  et  al,  NY;  regulated 

areas,  33760 
OPSAIL  2000,  Baltimore,  MD;  regulated  areas, 

33255 
OPSAIL  2000,  Delaware  River,  PA;  regulated 

areas,  32023 
OPSAIL  2000,  Hampton  Roads,  VA;  regulated 

areas,  31086 
OPSAIL  2000,  New  London,  CT;  safety  zone, 

37281 
Correction,  40520 
OPSAIL  2000,  New  York  Hai*or,  East  River, 

and  Hudson  River,  NY  and  NJ;  safety 

zones,  35827 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas.  40516 
OpSail  Miami  2000.  Miami.  FL;  safety  zone. 

33770 
Peekskill  Bay,  NY;  safety  zone,  47321 
Portage  River  and  Lily  Pond  Harbor.  MI;  inland 

waterways  navigation  regulation  removed, 

53593 
Port  Jefferson  Harbor,  NY;  safety  zone,  58655 
Presidential  visit,  Hudson  River,  NY;  security 

zone,  41007 
Provincetown  Harbor,  MA;  safety  zone,  41005 
Puget  Sound,  WA;  vessel  traffic  service;  radio 

frequencies;  effective  date,  14863 
Redoubt  Shoal,  Cook  Inlet,  AK;  safety  zone, 

29954 
Resurrection  Bay,  Seward,  AK;  safety  zone, 

45289 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  niles,  8049,  36631,  56484, 

82272 
Sail  Boston  2000,  MA,  37854 
Saint  Pete  Beach,  FL;  safety  zone,  16522 
Sandy  Hook  Bay  et  al.,  NY;  safety  zones, 

36340 
Coirection,  39107 
San  Francisco,  Santa  Barbara  Channel,  CA; 

traffic  separation  schemes,  46603 
Sanibel,  FL;  regulated  navigation  area,  54797 
San  Juan  Harbor,  PR;  safety  zone,  14864, 

24874,  45293.  45908,  54795 
San  Pedro  Bay,  CA;  regulated  navigation  area, 

62292 
Seal  Island.  Prvdhoe  Bay.  AK;  safety  zone, 

54152 
Staten  Island,  Arthur  Kill,  NY;  safety  zones, 

43244 
Tall  Ships  Delaware  activities,  Delaware  River, 

DE,  31091 
Tampa  Bay,  FL;  safety  zone,  9220,  49915 
Thames  River,  New  London,  CT;  safety  zone, 

43697 
Tongass  Narrows,  Ketchikan,  AK;  safety  zone; 

correction,  81362 
Tongass  Narrows,  Ketchikan  Bay,  AK;  safety 

zone,  18242,41009 
United  Nations  Headquarters,  East  River,  NY; 

dignitary  arrivaldeparture  and  United 

Nations  meetings;  permanent  security 

zones,  47318 
Vessel  HIGHLAND  FAITH,  potential  explosive 

atmosphere.  Port  of  New  York/New  Jersey, 

81365 


Virginia  Beach,  VA;  safety  zone,  31813,  38207 
Western  Long  Island  Sound,  NY;  safety  zone, 

49497 
Wrangell  Narrows,  AK;  safety  zone,  65786 
York  River,  VA;  safety  zone,  38209 
Regattas  and  marine  parades: 

Annual  Suncoast  Kilo  Run,  21647 
BellSouth  Winterfest  Boat  Parade,  77513 
Charleston  Christmas  Parade  of  Boats,  67264 
Chesapeake  Challenge,  49493 
Defender's  Day  fireworks  display,  48612 
Eastport  Yacht  Club  Lighted  Boat  Parade, 

76153 
Eighth  Coast  Guard  District  Annual  Marine 

Events,  46596 
Fireworks  display,  Severn  River,  Annapolis, 

MD;  marine  events.  9103 
First  Coast  Guard  District  Fireworks  Displays, 

38204 
Fountain  Power  Boats  Offshore  Race,  58652 
Hampton  Bay  Days  Festival,  54150 
Harbour  Town  Fireworks  Display,  41003 
Harford  County  Power  Boat  Regatta,  48613 
Harvard- Yale  Regatta,  21 141 
Maryland  Swim  for  Life,  39104 
Michelob  Championship  at  Kingsmill  fireworks 

display,  54150 
Navy  Crew  Rowing  Race,  25446 
OPSAIL  2000/Inteniational  Naval  Review  2000, 

New  York  Harbor  et  al.,  NY;  regulated 

areas,  33760 
OPSAIL  2000,  Baltimore,  MD;  regulated  areas. 

33255 
OPSAIL  2000,  Hampton  Roads,  VA;  regulated 

areas,  31086 
OPSAIL  2000,  New  London,  CT,  37281 
OPSAIL  2000,  San  Juan,  PR;  regulated  areas, 

31083 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  40516 
Patapsco  River,  Baltimore,  MD — 
Fireworks  display,  49914 
United  States  Power  Squadrons  Governing 
Board  fu-eworks  display,  54150 
Safety  at  Sea  Seminar,  15558 
Sail  Boston  2000,  MA,  37854 
San  Diego  Christmas  Boat  Parade  of-Lights, 

71058 
Sharptown  Outboard  Regatta,  52645 
South  Carolina  Aquarium  Grand  Opening 

fireworks  display,  25644 
Thunder  on  the  Narrows  hydroplane  races. 

47316 
Wyndham  New  Years  Fireworks  display,  77512 
Tank  vessels: 
Tank  barges;  emergency  control  measures, 

31806 
Technical  amendments;  organizational  changes; 
miscellaneous  editorial  changes,  etc.,  40052, 
58455 
Uninspected  vessels: 
Passenger  vessel  safety,  24878 
Towing  vessels;  fu«  protection  measures,  52043 
Vessel  documentation  and  measurement: 
Vessel  ownership  and  fmancing;  citizenship 

standards,  76572 
Vessel  inspection: 
Frequency,  passenger  vessel  alternate  hull 

examination  program,  and  passenger. 

nautical  school,  and  sailing  school  vessel 

underway  surveys,  6494 
Correction,  11904 
Vocational  rehabilitation  and  education: 
Reservists  education — 
Monthly  verification  of  enrollment  and  other 
reports,  61100 
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Veterans  education — 

Educational  assistance  programs;  new  criteria 

for  approving  courses,  81740 
Montgomery  GI  Bill-Active  Duty;  eligibility 

criteria,  etc.,  5785 
Montgomery  GI  Bill-Selected  Reserve;  rates 

payable  mcrease,  59127,  60499 

PROPOStn  RULES 

ijicncrdge  regulations: 
California,  1581 
OPSAIL  2000/Inteniational  Naval  Review  2000; 

regulated  areas,  5833 
Correction,  7333 
OPSAIL  2000.  Baltimore,  MD;  regulated  areas. 

16355 
OPSAIL  2000,  Delaware  River,  PA;  regulated 

areas,  16361 
OPSAIL  2000,  Hampton  Roads,  VA,  regulated 

areas,  10731 
OPSAIL  2000.  New  London,  CT;  regulated 

areas.  16358 

I  OPSAIL  2000,  San  Juan,  PR— 

I I  Exclusion  areas,  2095 
Regulated  areas,  16554 

OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  14498 
Sail  Boston  2000,  MA,  13926 
Tall  Ships  Delaware  activities,  DE,  1 8261 
Texas,  38474 
Boating  safety: 
Accidents  involving  recreational  vessels, 

H        reports;  property  damage  threshold  raised, 
38229 
Blood  alcohol  concaitration;  Federal  standard 

for  recreational  vessel  operators,  14223 
Manufacturing  requirements— 

I  j    Recreational  boats;  hull  identification 

I I  numbers;  rulonaking  termination,  40069 
Uninspected  passenger  vessels,  1 1410 

Vessel  identification  system — 

State  participation  requirements,  7926 
Cargo  securing  on  vessels  operating  in  U.S. 

waters.  75201 
Drawbridge  operations: 
Arkansas,  18264 
Florida,  51787,  76956 
Louisiana,  30043,  52057 
Maine,  59780 

Massachusetts,  1077,  66939 
New  York,  21683,  24162,  24664 
Virginia,  30938 
Washington,  50480 
Electncal  engineering: 
Marine  shipboard  electrical  cable  standards, 
6111,  35600,46143 
Correction,  39334 
Great  Lakes  pilotage  regulations: 
Rates  update,  201 10,  55206 
System  safety,  reliability,  and  efficiency; 
meetmg,  82304 
Inland  navigation  rules: 
Navigation  lights  for  uninspected  commercial 
and  recreational  vessels;  certification, 
47936 

Merchant  marine  officers  and  seamen: 
^  Manning  requirements — 

Federal  pUotage  for  foreign-trade  vessels  in 
Maryland,  6350,  45955 
Manners  serving  on  shijx  carrying  more  than 
12  passengers  on  international  voyages; 
J  I       training  and  certification,  37507 
Outer  Continental  Shelf  activities: 
Regulations  revision,  14426,  40559 
Correction,  8671 
Pollution: 
Hazardous  substances;  marine  transpwrtation- 
related  facilirv  response  plans,  17416 
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Marine  casualties;  reporting  requirements. 

65808 
Oil  or  hazardous  material  pollution  prevention 

regulations,  etc. — 
Oceangoing  ships  and  vessels  in  domestic 
service.  48548 
Smgle  hull  tank  vessels;  phase-out  date 

requirements;  clarification,  2812 
Ports  and  waterways  safety: 
Atlantic  Ocean,  Virginia  Beach,  VA;  safety 

zone,  34127 
Boston  Harbor,  MA;  regulated  navigation  area, 

25458 
Chesapeake  Bay.  MD;  safety  zone,  24439 
Guayanilla  Bay,  PR;  safety  zone,  63558 
Los  Angeles/Long  Beach,  CA — 
Approaches;  port  access  route  study  results, 

31856 
Traffic  separation  scheme,  46378 
Lower  Mississippi  River;  Vessel  Traffic 

Service,  24616,  50479 
Meeting,  56843 
Macy's  July  4th  Fireworks,  East  River,  NY; 

safety  zone,  81471 
Monongahela  River,  PA;  regulated  navigation 

area  terminated,  1079 
Naval  Station  Newport,  RI,  safety  zone,  15285 
Newport,  Rl;  safety  zone,  15283 
New  York  annual  fireworks  displays,  NY; 

safety  zones,  65814 
New  York  Harbor  et  al.,  NY;  safety  zone, 

77839 
New  York  Harbor,  Western  Long  Island  Sound, 

East  and  Hudson  Rivers,  NY;  safety  zones, 

30376 
Notification  of  arrival;  addition  of  charterer  or 

cargo  owner  to  required  information,  50481 
OPSAIL  2000/Inteinational  Naval  Review  2000; 

regulated  areas,  5833 
Correction,  7333 
OPSAIL  2000,  Baltimore,  MD;  regulated  arvas, 

16355 
OPSAIL  2000,  Delaware  River,  PA;  regulated 

areas,  16361 
OPSAIL  2000,  Hampton  Roads,  VA;  regulated 

areas,  10731 
OPSAIL  2000,  New  London,  CT;  regulated 

areas,  16358 
OPSAIL  2000,  New  York  Harbor,  NY;  safety 

zones,  31293 
OPSAIL  2000,  San  Juan,  PR;  exclusion  areas, 

2095 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  14498 
OPSAIL  Miami  2000,  Miami,  FL;  safety  zone, 

14502 
Sail  Boston  2000,  MA,  13926 
Sandy  Hook  Bay  et  al.,  NY;  safety  zone,  24436 
San  Pedro  Bay,  CA;  regulated  navigation  area, 

45328 
Skull  Creek.  Hilton  Head,  SC;  safety  zone, 

14501 
Staten  Island,  NY;  safety  zone,  21686 

Correction,  25980 
Strait  of  Juan  de  Fuca  and  adjacent  waters,  WA; 

pon  access  route  study,  8917 
Tall  Ships  Delaware  activities,  DE,  18261 
Tampa  Bay,  FL;  safety  zone,  76195 
United  Nations  Headquarters,  East  River,  NY; 

dignitary  arrivaL'departure  and  UN 

meetings;  permanent  security  zones,  36393 
Regattas  and  marine  parades: 
Eighth  Coast  Guard  Distnct  annual  marine 

events.  24899 
Miami  Super  Boat  Grand  Prix,  1 1274 
OPSAIL  2000/lntemational  Naval  Review  2000; 

regulated  areas,  5833 
Correction.  7333 
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OPSAIL  2000,  Baltimore,  MD;  regulated  areas 

16355 
OPSAIL  2000.  Hampton  Roads,  VA;  regulated 

areas,  10731 
OPSAIL  200(7,  New  London,  CT;  regulated 

areas,  16358 
OPSAIL  2000,  San  Juan,  PR, 
Exclusion  areas,  2095 
Regulated  areas,  16554 
OPSAIL  MAfNE  2000,  Portland,  ME;  regulated 

areas,  14498 
Port  of  Boston,  MA;  Sail  Boston.  000 
Sail  Boston  2000,  MA,  13926 
Sharpstown  Outtx>ard  Regatta,  45326 
Uninspected  vessels: 
Towing  vessels;  fire  siq>pression  systems  aitd 
voyage  planning,  66941 
Meeting,  82303 
Vessel  documentation  and  measurement: 
Vessel  ownership  and  fmaocmg,  citizeoship 
standvds,  46137 
Correction,  49529 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria 
for  approving  courses,  4914 
NOTICES 

AgetKy  information  collection  activities: 
Proposed  collection;  comment  request,  6437, 

7094,  10142,  19952.  20508.  30184,  33399, 
48274,  54880,  57421,  59884,  69600 

Submission  for  OMB  review;  comment  request, 

7095,  10143,  25015,  25973,  36502,  46033, 
46760,  54881,  82445,  82446 

Amoican  Society  of  Mechanical  Engineers'  1998 
boiler  and  pressure-vessel  code  with  1999 
addenda.  Coast  Guard  acceptance,  46761 
Aquatic  NuisaiKe  Species  Task  Force; 
recommendations : 
Zebra  mussels  and  other  aquatic  nuisance 
species;  recreational  activities  to  c(»trol 
spread;  voluntary  guidelines,  19953,  25980, 
82447 
Committees;  establishment,  reoewaL  tennination, 
etc.; 
Chemical  Transportation  Advisory  Committee, 

12612 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  19957 
Cook  Inlet  and  Pnnce  William  Sound  Regional 
Citizen's  Advisory  CouiKils.  alternative 
voluntary  advisory  groups;  recertificabon 
procedures,  82451 
Cook  Inlet  Regional  Citizen's  Advisory 

Council,  62407 
Merchant  Marine  Personnel  Advisory 

Committee,  38314,39219 
National  Boating  Safety  Advisory  Council. 

35996 
National  Offshore  Safety  Advisory  Committee, 

12612 
Prince  William  Sound  Regional  Citizens' 
Advisory  Council.  800.  25786 
Environmental  statements,  availability,  etc.: 
87-foot  coastal  patrol  boats;  acquisition,  7412 
Great  Lakes  icebreakmg  operations.  46034 
Environmental  statements;  notice  of  mtent: 
Deepwater  Capability  Replacement  Project. 

67441  '* 

Vessel  and  facility  response  plans  for  oil;  on- 
water  mechanical  recovery  capacity 
increase  for  2003  and  alternative  removal 
technologies.  53335 
Woodrow  Wilson  Bridge.  Potomac  River; 
District  of  Columbia,  Prmce  George's 
County,  MD,  and  Alexandria  and  Fairfax 
County,  V A.  801,  5925 
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Coast  Guard 


Freedom  of  Information  Act;  implementation: 
Vessel  response  plan  information  release  on 
Internet;  decision,  314 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  nongovernmental  nonprofit  public 
service  organizations;  national  boating 
safety  activities.  59885 
Recreational  boating  safety  projects,  programs, 
and  activities,  36215 
Inland  tank  barge  certificates  of  inspection; 
administrative  changes;  cooperative  pilot 
program,  53071 
Meetings: 
Giemical  Transportation  Advisory  Committee, 

14640.  36218.  43395.  51635,  80476 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  46762 
Commercial  fishing  vessel  safety  listening 

sessions.  10144.  14332,  21233 
Galveston  Causeway  Railroad  Bridge,  TX; 

hearing,  47555 
Great  Lakes  Regional  Waterways  Management 

Fonim.  57857 
High-speed  commercial  vessel  traffic 

management.  19806 
HoustoivGalveston  Navigation  Safety  Advisory 

Committee.  21800,  43400 
Lifesaving  equipment  for  large  passenger 

vessels;  workshops,  45418 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee.  17936.  54335,  67444 
Marine  Transportation  System;  waterways, 
ports,  and  their  intermodal  connections; 
regional  dialog  sessions.  25414 
Merchant  Marine  Personnel  Advisory 

Committee.  802,  53798 
Monkey  Island  Bridge  Project.  Cameron,  LA; 

hearing.  53071 
National  Boating  Safety  Advisory  CouiKil. 

16684,  57228 
National  Offshore  Safety  Advisory  Committee. 

15680,  51399 
National  Preparedness  for  Response  Exercise 

Program;  workshop.  40160 
Navigation  Safety  Advisory  Committee.  10848, 

53798.63112 
Oil  pollution;  prevention,  preparedness,  and 

response;  comment  request.  62408 
Oil  Spill  Removal  Organization  Classification 

Program;  changes.  1 7697 
Townng  Safety  Advisory  Committee.  501 1. 
49285 
National  Preparedness  for  Response  Exercise 
Program: 
Triennial  exercise  schedule  for  2000,  2001.  and 
2002;  comment  request,  1 2049 
New  York  and  New  Jersey;  intra-port  transit 

interpretation.  49284 
Reports  and  guidance  documents;  availability,  etc.: 
Marine  transportation  system  waterways,  ports, 
and  their  intermodal  connections;  progress 
summaries,  60493 
Merchant  Marine  Personnel  Advisory 
Committee;  advanced  firc-fighting 
proficiency  guidelines;  comment  request, 
48041 
Merchant  mariners  as  officers  in  charge  of 
navigational  watches,  proficiency 
demonstrations;  assessment  guidelines, 
35414,50044,  51051 
Tank  vessels;  gross  tonnage  reduction;  waiver 
applications: 
Marine  Chemical  Navigation  Corp.;  MARINE 
CHEMIST.  51892 
Vessel  mspections: 
Seagoing  motor  vessels;  exemption  pilot 
program,  46034 


Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administratioa 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Telecommunications  and  Infonnatioo 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 

RULES 

Civil  monetary  penalties;  inflation  adjustments, 

65260 
Federal  claims  collection: 
Nondiscrimination  on  basis  of  sex  in  federally 

assisted  education  programs  or  activities, 

52858 
Shipping  traffic  restrictions: 

North  Korea;  repeal,  38164 
Uniform  administrative  requirements  for  grants 

and  agreements  with  institutions  of  higher 

education,  hospitals,  and  other  non-profit 

organizations,  14406 

PROPOSED  RULES 

Inventions  made  by  nonprofit  organizations  and 
small  business  firms  under  government 
grants,  contracts,  and  cooperative  agreements; 
rights: 
Government-owned  and  -operated  laboratories; 
special  contracts  to  (irovide  support 
services,  alternate  patent  rights  clause, 
54826 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Public  information.  Freedom  of  Information  Act 
implementation,  and  Privacy  Act 
implementation.  34606 
Semi-annual  agenda,  22584,  73626 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30054, 

30055 
Submission  for  0MB  review;  comment  request. 
2929,  2930,  5854,  6355,  7486.  10762. 
13937.  14241.  14533.  14940,  15613, 
16874,  17255,  19357.  20943,  24912, 
30054.  30563,  30564.  33523.  34145, 
34146.  35602.  36109.  361 10.  39864, 
41625.  44028.  44758.  45358.  46687, 
48218,  48676,  48677,  48960,  50674, 
50675,  50676,  51795.  52063.  52064, 
52695,  53267,  53699.  53979,  54480, 
56865.  58506,  60612.  60613.  60904, 
63841,  64421.  65293.  66964.  67347, 
67715,76213.  78143,81822 
Anticybersquatting  Consumer  Protection  Act; 
abusive  domain  registrations  involving 
personal  names;  dispute  resolution  issues. 
10763.  18032 
Committees;  establishment,  renewal,  termination, 
etc.: 
Manufacturing  Extension  Partnership  National 
Advisory  Board,  64926 
Electronic  commerce;  laws  or  regulations  posing 
barriers,  4801,5933,  15898 


Grants  and  cooperative  agreements;  availability, 
etc.: 
PostsecoiKJary  students  internship  program, 
63231 
Nongovernmental  organizations;  trade  policy 
advice,  procedures  for  obtaining;  comment 
request,  19423 
Privacy  Act: 
Systems  of  records,  19868,  21168,  24177, 
24178,37757 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
62694,64422,67715 
Voting  age  population;  1999  census  count,  12508 

Commission  of  f  me  Arts 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Capital  Arts  and  Ctiltural  Affairs 
Program,  68128 
Meetings,  1145,  5616,  11558,  16896,  31150, 
36890,  53270,  60619,  65845 
Commission  of  Fine  Arts,  41057 

Commiffet  fur  Purchavr  From  Pcfipls 

UisabU'd 

RULES 

Organization,  Amctions.  and  authority  delegations: 
Mailing  address  change,  35286 

NOTICES 

Procurement  list  additions  and  deletions,  1 1 S, 
1 16,  1094.  2372.  2374.  3415.  3416,  5492, 
5493.  5494.  6981,  8335,  8336,  10046,  10047, 
11546,  11548,  12968.  14532.  15896,  15897, 
17254,  18280,  18281,  20134.  21395.  21396. 
24911,  26178,  26179,  30562,  30563.  34144, 
35319,  36662.  36663,  37756,  39122,  40607, 
40608,  41941,  43734,  43735,  45357,  45358, 
46424.  46425,  47948,  47949,  49217,  49218, 
50498,  50499,  51794,  53266,  54479.  55938, 
57312,  58505,  59821,  60903,  63056.  64419. 
64420,  66230,  66231,  67714,  69498.  69499, 
70548,  75240,  76985.  76986.  78466,  80832, 
82974 

Committee  for  the  Implemcnt:sf!nn  of 
Textile  Agreements 

NOTICES 

Cambodia-U.S.  Bilateral  Textile  Agreement: 
Cambodian  textile  and  apparel  sector  working 

conditions;  compliance  with  Cambodian 

labor  law  and  internationally  recognized 

core  labor  standards,  65845 
Cotton,  wool,  and  man-made  textiles: 
Bahrain.  61309 
Bangladesh.  2587.  39878,  46436,  66236,  69910, 

81845 
Belarus,  15315,  19879,  30570,  69739 
Brazil.  66718.  71093 
Bulgaria,  50680,  66719 
Cambodia,  17488,  30571,  46437,  56537 
China,  31885.  42993.  49547,  77592,  81846 
Colombia,  50680,  66719 
Costa  Rica,  2587,  25467,  79343 
Czech  Republic.  66720 
Dominican  Republic.  15132,  16379,  24457, 

32079,  42337,  46437,  49548,  52702, 

58047.66721.  75671.  77592 
Egypt,  66721,  66722 
El  Salvador,  75672 
Fiji,  24458,  69911 
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Guatemala,  2588.  50681,  56537,  58516,  75673 
HoQg  Kong,  52703,  69501,  75674 
Himgary.  66722 
India,  31886,  51295,  58048,  69502,  79344, 

79345 
Indonesia,  32079.  38813,  58048,  66971.  69911 
Jamaica,  75676 
Kenya,  77347 

Korea,  17488,  51296.  61310,  69740 
Kuwait,  66723 
Laos,  69741 

Macau,  33523,  50681,  69288,  69913 
Macedonia,  2588,  46438,  48679,  66724 
Malaysia,  6175,  45584,  56538,  65846,  69914 
Mauritius,  2589,  37525.  77348 
Mexico,  66724 
Nepal,  19741,  30572.  45584.  52703.  62711. 

66972 
Oman.  16188,  42995.  77593.  81848 
Pakistan,  4230,  14544,  37962,  41961.  46438, 

58050,  66725,  66972 
Philippines,  10477,  21170,  38245,  69742,  77859 
Poland,  66726 
Qatar,  52704,  62711.66726 
Romania,  30572,  32080,  37525.  61311,  77594 
Russia,  62712 

Singapore.  25709,  43741,  66727 
Slovak  Republic,  66728,  66974 
Sri  Lanka,  39134,  58516,  69503,  77859 
Taiwan,  30957,  52704,  77349.  79810,  82978 
Thailand.  8343,  16188,21171.46439.51297. 

61311,66728,66730 
Turkey.  26186,  45585,  50682,  58517.  66730 
1 1  United  Arab  Emirates.  30393.  58517,  66974 
N  Uruguay,  66975 

qSxport  visa  requirements;  certification,  waivers, 
etc.: 
Cambodia,  81848 
Japan,  10054 
Mexico,  58518 
Romania,  6175 
Special  Access  and  Outward  Processing 
I      Programs — 
Caribbean  Basin  countries;  participating 
requirements;  temporary  amendments, 
82327 
Participation  requirements,  69504 
Participation  denial — 
Item  Eyes,  Inc.,  45585 
LDP,  LLC,  42677 
M.  Fine  &  Sons,  53270 
OshKosh  B'Gosh,  1 1040 
Quitman  Manufacturing,  1 1040 
Stone  Manufacturing,  Inc.,  58050 
Top  KJd's,  Inc.,  45762 
"textile  and  apparel  categories: 
Correlation  with  U.S.  Harmonized  Tariff 

Schedule,  82328 
Illegal  transshipment  entry  denial — 
Companies  list  from  which  Customs  shall 
deny  entry  to  textiles  and  textile 
products;  removals,  2589 
Indonesia;  Pt  Pollux  Indonesia  Textile 
Industry,  63062 
Mexico  and  Canada — 

Filament  viscose  rayon  yam,  1 1040,  31886 
Quota  and  visa  requirements;  exemptions — 
Apparel  articles  assembled  from  regional  and 
other  fabric  for  beneficiary  Sub-Saharan 
African  countries,  61 148 
Textile  and  apparel  articles  from  designated 
Caribbean  Basin  Trade  Partnership  Act 
beneficiary  countries.  65296 

Commodit>  Credit  rdrporation 

RLLLS 

Agricultural  disasta  and  market  assistance.  36550 


Correction.  47840 
Loan  and  purchase  programs: 

1999  crop  and  market  k>ss  assistance,  7942 
Correction,  10933,  13865 

Bioenergy  Program,  67608 

Crop  agricultural  disaster  and  market  assistance; 
oilseeds  payments,  peanut  marketing 
assistance.  hone>'  recourse  loans,  and 
pasture  flood  compensation,  etc..  65709 

Farm  reconstitutions  and  market  assistance  for 
cottonseed,  tobacco,  and  wool  and  mohair, 
65718 

Farm  Storage  Facibty  Loan  Program,  30345 

Foreign  markets  for  agricultural  commodities; 
development  programs  (Foreign  Market 
Development  Cooperator  Program),  9995 

Livestock  Indemnity  Program  for  Contract 
Growers.  82892 

Peanuts.  8245,  64594 

Tobacco,  41551,  64589.  78405 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Bioenergy  Program,  46 1 1 5 
Production  flexibility  contracts;  contract 

violations  and  diminution  in  payments; 

fruits  and  vegetables  planting  payment 

reduction,  59759 

NOTICES 

AgerKy  infomiation  collection  activities: 
Proposed  collection;  comment  request,  3200, 
15300.  36662.  36885.  38240.  41428, 
47373,  57161,  66227,  66228.  70879, 
77555,  78463,  80829 
Submission  for  0MB  review;  conmient  request, 
37517 
Cotton  import  quotas,  special;  aimouncements, 

15889 
Grain  cleaning  equipment;  installation  and 

improvement;  hearing,  3408 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Conservation  Reserve  Program,  63052 
Foreign  Donation  Program.  53977 
Foreign  Market  Development  Cooperator 

Program,  82314 
Market  Access  Program,  112,  82315 
North  Carolina;  hurricane  damage  relief  on 

1999  crop  loans,  60611 
Senior  Farmers'  Market  Nutrition  Pilot 
Program,  65825 
Meetings;  Sunshine  Act,  58983,  60167 
Sugar  Payrr»ent-in-KirKi  Diversion  Program; 

implementation,  51280 
Tobacco,  flue-cured;  price  support  differentials; 

change,  comment  request,  77555 
Upland  cotton  domestic  user/exporter  agreement, 
37358 

Cornmodii}  f  u lures  Trading 
Commission 

RULES 

Commodity  Exchange  Act: 

Bilateral  transactions;  exemption,  78030 
Clearing  organizations;  regulatory  framework, 

78020 
Commodity  interest  transactions;  intermediaries; 

regulatory  framework,  77993 
Customer  funds  investment.  82270 
Contract  market  designation  applications,  etc.; 

fee  schedule.  46578 
Electronic  signatures  by  customers,  participants, 

and  clients  of  registrants.  1 2466 


Commodity 

Futures  commission  merchants  and  mtroducmg 
brokers;  minimum  financial  requirements. 
21309 
Capital  charge  on  unsecured  receivables  due 

from  foreign  brokers,  66618 
Subordination  agreements;  net  capital 
treatment,  51529 
Insider  trading  regulations,  47843 
Multilateral  transaction  execution  facilities, 
market  imermediaries.  artd  clearing 
organizabons;  commodity  interest 
transactions,  intermediaries;  etc.,  77962 
Correcnon,  80497 
Partially  withdrawn,  82272 
Commodity  pool  operators  and  comnxxlity  trading 
advisors: 
Advisors  that  provide  advice  by  means  of 
various  media;  registration  exemption, 
12938 
Aimual  report  filings;  time  extension,  81333 
Commodity  pool  operator  definition;  exclusion 
of  certain  otherwise  regulated  persons, 
24127 
Correction,  25980 
Commodity  pools;  profile  documents; 

disclosure.  58648 
Qualified  eligible  parbcipants  offerings  aixl 
qualified  eligible  clients  advising, 
exemptions.  47848 
Federal  claims  collection: 
Civil  monetary  penalties;  inflation  adjustment, 
45709 
Foreign  futures  and  options  transactions: 
Foreign  firms  acting  as  fiitures  commission 
merchants  or  introducing  brokers;  direct 
acceptaiKC  of  orders  from  U.S.  customers 
without  registering  with  agency,  47275 
New. Zealand  Futures  and  Options  Exchange  et 

al.;  secured  amount  requirement,  60560 
Secured  amount  requirement,  tnlerpretabon. 
60558 
Organizabon,  funcbons,  and  authority  delegabons: 
International  Affairs  Office,  Director  and 
Deputy  Director,  64136 
Privacy  Act;  implementabon,  53559 
Reporting  requirements: 
Large  trader  reports,  reporting  levels  changes. 
14452 
PROPOSED  RULES 
Commodity  Exchange  Act: 

Bilateral  transactions;  exemption.  39033,  49208 
Clearing  organizabons;  regulatory  framework, 

39027,  49208 
Commodity  interest  transactions;  intermediaries 

regulatory  framework,  39008 
Contract  market  rxile  review  procedures,  3623 
Futures  commission  merchants;  daily 

computabon  of  amount  of  customer  fimds 
required  to  be  segregated;  amendments, 
64904 
Futures  commission  merchants  and  introducing 
brokers;  minimum  financial  requirements, 
6569 
Capital  charge  on  unsecured  receivables  due 

from  foreign  brokers,  52051 
Subordination  agreements;  net  capital 
treatment,  35304 
Large  commodity  pool  operators;  public 

reporting  requirements,  20395 
Mulblateral  transacbon  execubon  facilities, 
market  mtermedianes  and  clearing 
organizabons.  regulatory  framework, 
38986.  49208 
Meebngs.  39039 
Commodity  opbon  transacbons: 

Enumerated  agncultural  commodities;  bilateral 
transacbons,  77838 
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Commodity  pool  operators  and  commodity  trading 
advisors: 
AmiuaJ  repon  filings;  time  extension,  66663 
Commodity  pool  operator  defmioon;  exclusion 
of  certain  otherwise  regulated  persons, 
10939 
Correction,  12318 
Commodity  pools;  profile  documents; 

disclosure,  46122 
Qualified  eligible  participants  offerings  and 
qualified  eligible  clients  advising, 
exemptions,  11253 
Foreign  futures  and  options  transactions: 
Secured  amount  requirement;  interpretation, 
53946 
Semi-annual  agenda,  23772,  74822 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4405, 

26815,  26816,  26817,  26818,  77595,  78474 
Submission  for  OMB  review;  comment  request, 
*       10772,  10773,  38516,  38517,  38814 
Block  trading  procedures;  establishment: 

Chicago  Board  of  Trade,  58051 
Committees;  establishment,  renewal,  termination, 
etc.: 
Global  Markets  Advisory  Committee,  7363 
Contract  market  proposals: 

BrokerTec  Futures  Exchange,  LLC. — 

U.S.  Treasury  notes  and  bonds,  36667 
Cantor  Financial  Futures  Exchange,  Inc. — 

Five-year  and  ten-year  agency  notes,  8683 
Chicago  Board  of  Trade — 
Com  and  soybeans,  60619 
Com,  oats,  rice,  soybeans,  wheat,  gold,  and 
silver,  contract  terms  and  conditions, 
36416,  40082 
Dow  Jones  Composite  Average,  24918 
Dow  Jones  hitemet  Composite  Index,  49787 
Chicago  Mercantile  Exchange — 
Block  trading  procedures,  18312 
Five  year  and  ten  year  agency  notes,  6361 
FORTUNE  e-50  Index,  11292 
Lean  hogs,  3667 
Live  cattle,  3668 

London  Clearing  House;  cross-margining 
program,  3669 
Coffee,  Sugar  &  Cocoa  Exchange- 
Peruvian  coffee;  discount,  delivery  port,  etc., 
5325 
Merchants'  Exchange  of  St  Louis,  L.L.C. — 
Illinois  Waterway  and  St.  Louis  Harbor  barge 
rates,  4805 
Minneapolis  Grain  Exchange — 

Durum  wheat;  quality  specifications,  6591 
New  York  Board  of  Trade- 
Coffee  "C"  futures  contract,  59825 
New  York  Cotton  Exchange — 
Cotton  No.  1 ;  stocks  simultaneously  iiKluded 
in  both  Exchange-certified  stocks  and 
Commodity  Credit  Corporation  loan; 
prohibition,  17859 
U.S.  Dollar  Index;  physical  dchvery  fixim 
cash  settlement,  26187 
OnExchange  Board  of  Trade,  Inc. — 
Five-year  US.  Treasury  notes,  60912 
Meetings: 
Agricultural  Advisory  Committee,  41962 
Global  Markets  Advisory  Committee,  8683 
Technology  Advisory  Committee,  1 8977 
Meetings;  Sunshme  Act,  4807,  10055,  1 1988, 
15898,  16379,  18977,  24186,  24187,  31150, 
35331,  42677,  42678,  46886,  54240,  58052, 
63843,  63844,  64687,  66237,  75677 
Privacy  Act: 
Systems  of  records,  33524 
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Reports  and  guidance  documents;  availability,  etc.: 
Average  price  calculations  by  futures 

commission  merchants,  4807,  11369 
Futures  and  option  contracts,  new  listings  by 
foreign  boards  of  trade  that  have  placed 
automated  trading  systems  in  U.S.;  policy 
statement,  41641 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  48973 

Community  Development  Financial 
Institutions  Fund 

RULES 

Community  Development  Financial  Institutions 

Program;  implementation,  49642 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17550, 
37459 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bank  Enterprise  Award  Program,  53872 
Community  Development  Financial  Institutions 
Program,  342 
Core  Component,  49657 
Intermediary  Component,  49660 
Small  and  Emerging  CDFI  Assistance 
Component,  70764 
Meetings: 

Bank  Enterprise  Award  Program;  regulations 

revision;  regional  meetings,  36121 
Community  Development  Advisory  Board, 
7102,25790,58311 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Discretionary  programs,  38336,  59191 
Training,  Technical  Assistance,  and  Capacity- 
Building  Program,  35353 

Comptroller  of  the  Currency 

RULES 

Consumer  finartcial  information;  privacy 

requirements,  35162 
Corporate  activities: 
National  banks;  financial  subsidiaries  and 

operating  subsidiaries,  12905 
Other  equity  investments,  41559 
Federal  Deposit  Insurance  Act: 
Depository  institution  insurance  sales;  consumer 
protections,  75822 
National  banks  and  District  of  Columbia  banks; 

fees  assessment,  75859 
Practice  and  procedure: 
Civil  money  penalties;  inflation  adjustment, 
77250 
Risk-based  capital: 
Market  risk  measure;  securities  borrowing 
transactions,  75856 

PROPOSED  RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance, 
residual  interests,  etc.,  57993 
Community  bank-focused  regulation  review; 

lending  limits  pilot  program,  57292 
Consumer  financial  information;  privacy 

requirements,  8770 
Corporate  activities: 
Federal  braiKhes  and  agencies,  operating 

subsidiaries,  75870 
National  banks;  financial  subsidiaries  and 
operating  subsidiaries,  3157 


Debt  cancellation  contracts,  bank  sales,  4176 
Electronic  banking;  facilitation  of  national  banks' 

use  of  new  technologies,  4895 
Fair  Credit  Reporting  Act;  implementation,  63120 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission. 
39472 
Depository  institution  insurance  sales;  consumer 
protections,  50882 
Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting, 
31962 
Independent  trust  banks;  assessment  formula, 

15111 
National  banks;  fiduciary  activities,  75872 
National  banks  and  District  of  Columbia  banks; 

fees  assessment,  75196 
Non-complex  institutions;  simplified  c^tal 

framework,  66193 
Risk-based  capital: 
Recourse  and  direct  credit  substitutes,  12320 
Securities  firms;  claims,  76180 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  16242, 
18148,  20847,  26658,  34801,  37460, 
52472,  55677,  59500,  79159 
Submission  for  OMB  review;  comment  request, 
1229,  5392,  8761,  11633,41520,  41522, 
42062,  51645,  54601.  69606,  80487 
National  banks: 
Preemption  applications,  etc  — 
Auctioneers,  application  of  Pennsylvania 

laws,  15037 
Michigan  Motor  VehKles  Sales  Finance  Act; 
preemption  determination;  comment 
request.  63917 
Ohio  Bureau  of  Vehicles;  preemption 

determination;  comment  request,  63916 
West  Virginia  Insurance  Sales  Consumer 
Protection  Act;  preemption 
determination;  comment  request,  35420 
Preemption  opinion  requests: 
Massachusetts  bank  insurance  sales  statute  and 

regulations  (Massachusetts  Law),  43827 
National  banks  and  certificates  of  deposit; 

auction  format  use  to  market  and  sell  over 
hitemet,  2455 
Rhode  Island;  Financial  Institutions  InsuraiKe 
Sales  Act,  57427 
Strategic  plan,  65039 

Congressional  Hudutf  offiie 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  preview  report  for  2001  FY; 

transmittal  to  Congress  and  OMB.  5857 
Sequestration  update  report  for  2001  FY; 
rran^mitiai  m  Congress  and  OMB.  49788 

Luiiiumer  Product  Safety 
Commission 

RULES 

Automatic  residential  garage  door  operators;  safety 

standard,  70656 
Flammable  Fabrics  Act: 
Carpets  and  rugs;  surface  flammability 

standards;  laundering  procedure.  12929 
Children's  sleepwear  (sizes  0-6X  and  7-14); 
flammability  standards;  laundering 
procedure,  12924 
Correction,  19818 
Technical  changes;  correction,  1435 


FEDERAL  REGISTER  INDE.V  Januari-Deccmber  2000 


Mattresses  and  mattress  pads;  flammability 
standards;  laundering  procedure,  12935 
Organization,  fiinctions,  and  authority  delegations: 
I  Directorate  for  Laboratory  Sciences,  53167 

PROPOSED  RULES 

5,  jtomatic  residential  garage  door  operators;  safety 

standard,  37318 
Dive  sticks.  44703 
Federal  Haiardous  Substances  Act: 

Portable  bed  rails;  safety  standards,  58968 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Household  products  containing  low-viscosity 
I  hydrocarbons,  93 

]       Over-the-counter  drug  products,  52678 
Practice  and  procedure: 
'  Conduct  standards  for  outside  attorneys 

practicing  before  Commission,  665 1 5 
Semi-annual  agenda,  23780.  74830 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  290, 

6361,24187,49788 
Submission  for  OMB  review;  comment  request, 
4231,  5616,  5617,  12973,  24188,  25313, 
25537,41962 
Baby  bath  seats;  petition  requesting  ban.  50968 
Child-restraint  systems  on  vanous  children's 
products;  buckle  requirements;  petition,  439 

Iederal  Hazardous  Substances  Act: 
Candle  wicks  containing  lead  and  candles 
containing  such  wicks;  petition  requesting 
ban,  19742 
fattresses;  standards,  labeling,  and  identification 
tags;  petitions,  36890 
1  deetings: 
Chronic  Hazard  Advisory  Panel;  diisononyl 

phthalate,  24458,  34446,  49231 
Commission  agenda  and  priorities/Government 
Performance  and  Results  Act;  hearing, 
19742 

1  Meetings;  Sunshine  Act,  3208,  4946,  6362,  10773, 
18074,  26188,  31303,  35612,  37765,  37963, 
43297,  43298,  54502,  55946.  57172.  57173, 
61312,69915,  70699,71300 
1  Natural  rubber  latex  (NRL);  request  for  petition 
to  declare  NRL  a  strong  sensitizer,  15133, 
33525 
1  Jon-wood  baseball  bats;  performance 

requirements;  petition,  37525 
Settlement  agreements: 

B&B  Amusements,  Inc.,  et  al.,  18977 

BCBG  Max  Azria,  56870 

Crawford  Textile  Corp.,  59826 

Galoob  Toys,  Inc.,  56872 

Hasbro,  Inc.,  10055 

L  L.  Bean,  Inc.,  53271 

Lancaster  Colony  Corp.,  3670 

Piatt  Electric  Supply,  Inc.,  12216 

Red  Rock  Trading  Co.,  Inc.,  et  al.,  36670 

Riello  Corp  of  America,  57319 

Royal  Sovereign  Corp.,  48488,  48680,  49789 

Standard  Mattress  Co.,  16896 

Tacoma  Electric  Supply,  Inc.,  13949 

Tropitone  Furniture  Co.,  Inc.,  66237 

Cooperative  State  Research. 

Lducation,  and  txtensioa  service 

RULES 

Grants: 

Agricultural  research,  education,  and  extension 
formula  funds;  stakeholder  input 
requirements  for  recipients,  5993 

Land  grant  institutions  (1890  and  1862); 
agncultural  research  and  extension 


activities;  matching  funds  requirements  for 
formula  funds,  21630 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  24909, 
31138,57161 
Grants  and  cooperative  agreements;  availability, 
etc.: 
1 890  Institution  Teaching  and  Research 
Capacity  Building  Program,  4556 
Agricultural  risk  management  education  needs; 

meetings,  56290 
Biotechnology  Risk  Assessment  Research 

Program,  11706 
Community  Food  Projects  Program,  31374 
Food  and  Agricultural  Sciences  National  Needs 

Graduate  Fellowship  Program,  6132 
Initiative  for  Future  Agriculture  and  Food 

Systems  Program,  11838,  17752 
Integrated  Research.  Education,  and  Extension 
Competitive  Grants  Program — 
National  Food  Safety  Initiative,  18838 
Pest  Management,  18822 
Water  Quality,  18852 
National  Research  Initiative  Competitive  Grants 

Program.  54989,  66522 
Small  Business  Innovation  Research  Program, 

36268 
Special  Research  Programs — 
Citrus  Tristeza  Research,  1 1 720 
Pest  Management  Alternatives  Program;  Food 

Quality  Protection  Act  issues,  11712 
Potato  Research,  11696,  59260 
Meetings: 

Forestry  Research  Advisory  Council,  52282 
Reports  and  guidance  documents;  availabihty,  etc.: 
Agricultural  research  and  extension  formula 
funds;  State  work  plans;  guidelines,  82317 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  office  and  procedures: 
Cable  statutory  license;  royalty  rates  adjustment, 

64622 
General  copyright  provisions  and  copyright 
claims  registration;  technical  amendments, 
39818 
Sound  recordings,  public  performance;  service 
definition,  77292 
Digital  Millennium  Copyright  Act: 
Circumvention  of  copyright  protection  systems 
for  access  control  technologies;  exemption 
to  prohibition,  64556 
Freedom  of  Information  and  Privacy  Acts 
implementation  and  copyright  arbitration 
royalty  panels;  policies  and  procedures, 
39819 
Noncommercial  educational  broadcasting; 
copyrighted  musical  compositions 
performance;  royalty  rates;  cost  of  living 
adjustment,  75167 
Uruguay  Round  Agreements  Act  (URAA): 
Copyright  restoration  of  certain  Berne 

Convention  and  World  Trade  Organization 
works — 
Restored  copyrights,  notices  of  intent  to 
enforce;  corrections  procedure; 
correction,  46873 

PROPOSED  RULES 

Copyright  claims  registration: 

Photographs;  group  registration,  26162 
Copyright  office  and  procedures: 

Cable  compulsory  license;  network  station 

definition,  6946 
Cable  statutory  license;  royalty  rates  adjustment, 
54984 
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Litigation;  public  information,  3404 
Sound  recordings,  public  performance;  service 
defmition,  14227,  17840,  33266,  41612, 
77330 
Correction.  78434 
Digital  Millennium  Copyright  Act: 
Circumvention  of  copyright  protection  systems 
for  access  control  technologies;  exemption 
to  prohibition,  6573,  14505,  25894 

NOTICES 

Cable  royalty  funds: 
Cable  statutory  license  (1998);  Phase  I  or  Phase 
II  controversy  ascertainment;  comment 
request,  54077 
Cable  statutory  license;  rates  adjustment,  10564 
Phase  II  distribution  of  1993-1997  funds; 

arbitration  period,  60690 
Phase  II  distribution  of  1997  funds  for 

syndicated  programming  category,  65335 
Copyright  Arbitration  Royalty  Panel: 
Digital  performance  right  in  sound  and 
ephemeral  recordings — 
Copyright  liability  and  precontroversy 

discovery  schedule,  77393 
Rate  adjustment  proceeding,  55302 
Voluntary  negotiation  period  initiation,  2194 
List  of  arbitrators,  2439 
Copyright  claims  registration: 

Music  and  "nature-of-work"  designation; 

claims  examination  practices;  clarification; 
policy  statement,  4 1 508 
Digital  audio  recording  technology  royalties 
(1995-1998);  distribution,  19025,  37412, 
41737 
Digital  Millennium  Copyright  Act: 
Electronic  commerce  development;  report  to 
Congress,  35673,  63626 
Satellite  royalty  ftmds;  1996-1998  funds; 
controversy  ascertainment,  56941 

Corporation  for  National  and 
Community  Service 

RULES 

Higher  education  institutions,  hospitals,  and  other 
non-profit  organizations;  grants  and 
agreements;  uniform  administrative 
requirements,  53608 

National  Service  Trust: 

AmeriCorps  education  awards,  definition  of 
"current"  educational  expetises,  77820 

Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities. 
52858 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 

Semi-annual  agenda,  23426,  74474 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16189. 
17628,  18314,  26188.  33525,  35906, 
44762,  45040.  49232,  69288,  81850 
Submission  for  OMB  review;  comment  request, 
7857,  11041,  24918,  24919,  36890,  37362, 
44762,  52412,  58986.  60914,  81489 
Foster  Grandparent  and  Senior  Companion 
Programs;  income  eligibility  levels,  1 7629 
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Grants  and  cooperative  agreements;  availability, 
etc.: 
AmeriCorps*  programs — 
AmeriCorps  State  Competitive  and  National 
programs,  and  Learn  and  Serve  America 
K-12  School-based  programs,  24920, 
26189,  30572 
District  of  Columbia,  8684 
Former  members;  service-related  activities 

support,  82980 
Learn  and  Serve  America  and  AmeriCorps* 

State/National,  7857 
North  Dakota  and  South  Dakota,  17631 
AmcriCorps*VISTA  programs — 
Higher  Education  and  Non-Profit  Service- 
Learning  Program,  41963 
Indian  Tribal  needs.  15316 
Nationwide  grants,  15133 
individuals  with  disabilities  participation  in 

national  service;  outreach  activities,  45964 
Martin  Luther  King,  Jr.  Service  Day  Initiative, 

46886,  49233 
National  Service-Learning  Clearinghouse, 

77595,  80497 
National  service  programs;  outreach  to 
individuals  with  disabilities,  10774 
Organizations  that  support  service  days  or 
events  that  include  persons  with 
disabilities,  39370 
Senior  Companion  Projects,  21726 
Meetings: 
Civilian  Community  Corps  Advisory  Board, 
69915 
Meetings;  Sunshine  Act,  10057,  36121,  56873 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities: 
Corporation-supported  programs  covered  by 
Title  IX  regulations,  65297 
Privacy  Act: 
Systems  of  records,  46890 

Council  on  Environmental  Quality 

NOTICES 

Meetings: 
Envir>nmental  review  of  trade  agreements;  E.O. 
1 3 141  implementation  guidelines,  42743 
Reports  and  guidance  documents,  availability,  etc.: 
Basin  Electric  Power  Cooperative;  Grayrocks 
Dam;  Endangered  Species  Act  exemption, 
45379 
Trade  agreements;  environmental  review; 
Executive  Order  13141  unplementation; 
comment  request,  79442 
Trade  agreements;  envu-onmental  review; 
Executive  Order  13141  implementation; 
comment  request,  8756 

Crime  and  Security  in  U.S.  Seaports, 
Interagency  Commission 

NOTICES 

Meetings,  1908 

Customs  Service 

RULES 

Air  commerce: 

User  fee  airports;  revised  list,  31263 
Articles  conditionally  free,  subject  to  reduced 
rates,  etc  : 
Wool  products;  limited  refund  of  duties,  81344 
Commercial  testing  laboratories  accreditation; 
commercial  gaugers  approval,  etc.;  correction, 
10007 
Country  of  origin  marking: 
Textiles  and  textile  products,  42634 


Customs  bonded  warehouses: 

Duty-free  stores;  permissible  locations,  31260 
Customs  bonds: 
Articles  subject  to  exclusion  orders  issued  by 
International  Trade  Commission;  bond 
procedures,  77813 
Correction,  80497 
Customs  brokers: 

Licensing  and  conduct,  13880 
Customs  forms;  technical  corrections,  16513 
Drawback: 

False  drawback  claims;  penalties,  3803 
Financial  and  accounting  procedures: 
Customs  duties,  taxes,  fees,  and  interest; 

underpayments  and  overpayments  interest, 
31261 
Endorsement  of  checks  deposited  by  agency, 
56790 
Fines,  penalties,  and  forfeitures: 
Tarrif  Act  section  592  violations;  imposition 
and  mitigation  of  penalties;  guidelines, 
39087 
Generalized  System  of  Preferences: 

African  Growth  and  Opportunity  Act;  sub- 
Saharan  Africa  trade  benefit  provisions 
implementation,  59668 
Correction,  67260 
Inspection,  search,  and  seizure: 
Civil  asset  forfeiture,  78090 
Controlled  substances;  summary  forfeiture, 
33254 
Merchandise,  special  classes: 
Archaeological  and  ethnological  material 
from — 
El  Salvador;  pre-Hispanic  cultures,  12470 
Nicaragua;  pre-Hispanic  cultures,  64140 
Import  sanctions — 
Toxic  SubstaiKes  Control  Act;  chemicals 
importation,  certifications,  10701 
Products  of  forced  or  indentured  child  labor, 

seizure  and  forfeiture,  45873 
Softwood  lumber  shipments  from  Canada, 
33251 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Gramercy,  LA;  port  of  entry  boundary 

description,  21138 
Pugct  Sound,  WA;  port  limits  extension,  31262 
Seizures,  penalties,  and  liquidated  damages;  relief 
petitions,  53565 
Correction,  65769 
Tariff-rate  quotas: 

Lamb  meat;  export  certificates,  77816 
Sugar-containing  products;  export  certificates. 
5430,  43689 
Technical  amendments,  68886 
U.S. -Caribbean  Basin  Trade  Partnership  Act  and 
Caribbean  Basin  Initiative;  trade  benefit 
provisions  implementation.  59650 
Correction,  67260 
Vessels  in  foreign  and  domestic  trades: 
Boarding  of  vessels,  etc.,  2868 
Entry  records  and  vessels  clearance;  CFR 

correction,  44435 
Vessel  equipment  temporarily  landed  for  repair, 
56788 

PROPOSED  RULES 

Articles  conditionally  free,  subject  to  reduced 
rates,  etc.: 
Civil  aircraft  merchandise;  duty-five  entry, 

40067 
Wool  products;  hmited  refund  of  duties,  64178 
Correction,  66589 
Bonded  warehouses: 

General  order  warehouses,  42893 
Country  of  origin  marking,  4193,  17473 


Customs  bonds: 
Articles  subject  to  exclusion  orders  issued  by 
International  Trade  Commission;  bond 
procedures,  6062 
Educational  and  scientific  institutions;  instruments 
and  apparatus: 
Florence  Agreement  Program;  procedures 
changes.  30555 
Financial  and  accounting  procedure: 

Harbor  Maintenance  Fee  refijnds  and  other 
claims  against  Customs;  time  limitation, 
78430 
Organization  and  fimctions;  field  organizations, 
ports  of  entry,  etc.: 
Milwaukee  and  Racme.  WI;  ports  consolidation, 
16354 
Vessels  in  foreign  and  domestic  trades: 
Large  yachu  imported  for  sale;  duty  deferraJ, 
37501 

NOTICES 

AgeiKy  information  collection  activities: 

Proposed  collection;  comment  request,  320,  321, 
322,  8473,  8475,  14337,  14338,  14339, 
14340,  14341.  25790,  25791,  25792, 
25793.  63285.  63286.  63287 
Automation  program  test: 

Electronic  air  cargo  manifest  information 

submission.  58840 
Electronic  filing  and  status  of  protests; 

implementation.  39224 
Electronic  processing  of  quota-class  apparel 

merchandise.  806 
Prototype — 
Conclusion.  6688 
Funding  continuation.  17002 
Reconciliation.  36505 
Reconciliation  prototype,  55326 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  COBRA  Fees  Advisory  Committee, 
6254.  38884.  69993 
Country  of  origin  marking: 

Producers'  goods  and  consumers'  goods; 
distinction.  13827,  36505 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
A&A  Customs  Brokerage  Services,  Inc.,  et  al., 

10152,  11367 
Airgo  Freight  Inc.  et  al.,  17003  • 

Blasdel.  Patricia  L ,  et  al.,  59500 
Charlton,  Joseph;  retraction,  15685 
D'Ambrosio.  Nicholas  C,  et  al..  45129 
Enciso.  Manuel  A.  et  al.,  59501 
Goldberg,  Scott  J.,  et  al..  65039 
Morgan.  David  E..  et  al .  50274 
Reynaldo.  Olaya,  et  al.,  59501 
Stittsworth.  Zoe  E..  et  al..  50275 
United  Motor  Freight,  Inc.,  et  al.,  65040 
Customs  bonds: 

Authorized  facsimile  signatures  and  seals; 
approval  to  use.  4016.  45130 
Customs  brokerage,  cartage,  and  lighterage 
districts;  geographic  boundaries,  1401 1, 
15686,  18151 
Customs  broker  and  national  permits;  user  fees, 

60498 
Customs  services  fees  at  user  fee  airports,  55327 
Electronic  fingerprinting  fee  at  airports.  42766 
Generalized  System  of  Preferences: 
Duty-free  claims,  etc.;  preferential  trade 
program  renewal.  1 1367 
General  program  test: 

Accompanied  (international)  in-transit  baggage; 
transfer  procedures.  9054.  1 7550 
Test  modification,  37828 
Post-entry  amendment  processing,  70872 
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Quota-class  apparel  merchandise;  electronic 
processing,  71356 
International  trade  prototype;  general  test 
operations  and  development  suspended, 
13415 
S  interest  rates  used  in  calculating  interest  on 
overdue  accounts  and  refunds,  1227,  20265, 
47002,  63288 
Meetings: 

2000  Trade  Symposium,  65040 
Organization,  functions,  and  autliority  delegations: 
Relief  petitions;  authonty  delegations  to  decide, 
53804 
Privacy  Act: 

Systems  of  records,  40727 
Senior  Executive  Service: 
I    Performance  Review  Boards;  membership, 
1 1  59893 

rariff-rate  quotas: 
r  Tuna  fish,  42063 
Uniguay  Round  Agreements  Act  (URAA): 

Foreign  entities  violating  textile  transshipment 
1 1  and  country  of  origin  rules;  list,  17003, 

I  62409 

{y2K  failures;  agency  point  of  contact,  20266 

Defense  (  ontract  \udit  \eency 

RLLES 

pnvacy  Act;  implementation,  63798 

PROPOSED  RULES 

Pnvacy  Act,  implementation,  48202 

NOTICES 

Pnvacy  Act: 

■sv^tems  of  records,  48221,  58057 

Defense  Department 

See  Air  Force  Department 
See  Array  Department 
See  Defense  Contract  Audit  Agency 
See  Defense  Informadon  Systems  Agency 
See  Defense  Lxigistics  Agency 
See  Engineers  Corps 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES 

Acquisition  regulations: 
Activity  names  and  addresses  update.  14380 
Audit  of  Federal  operations  and  programs 

(OMB  Circular  A-73),  32041 
Ball  and  roller  bearings  and  vessel  propellers; 

domestic  source  restrictions,  77827 
Cargo  preference-subcontracts  for  commercial 

items,  14400 
Caribbean  Basin  countries,  19859 
Class  deviation  authority  delegation,  6551 
Construction  and  service  contracts  in 

noncontiguous  States,  14402,  50150 
Construction  contracts  negotiation;  special 

procedures.  50151 
Contract  action  reporting  requirements  update, 

39707 
Contract  administration  and  audit  services; 

correction,  54%8 
Contract  drawings,  maps,  and  specifications, 

50152 
Cost  accounting  standards;  waiver,  36034 
Debarment  investigation  and  reports;  coaection, 

4864 
Federal  Prison  Industries  waiver  threshold, 

14400 
Foreign  acquisition,  1 9849 
Government-unique  specifications  and 

standards;  offeror  alternatives  (OMB 

Circular  A-1 19).  6553 


Indian  organizations  and  Indian-owned 

economic  enterprises;  utilization,  19858 
Institutions  of  higher  education;  Federal 

contracts  and  grants,  2056 
Manufacturing  Technology  Program,  2057, 

19859 
Material  inspection  and  receiving  report,  63802 

Correction,  69376 
Material  management  and  accounting  systems, 

77832 
Mentor-Protege  Program  improvements.  6554, 
50149 
Correction,  30191 
NAFTA  procurement  threshold,  36034 
North  American  Industry  Classification  System, 

50148,77831 
Paid  advertisements.  2055 
People's  Republic  of  China,  6553 
Pollution  control  and  clean  air  and  water,  52954 
Polyacrylonitrile  carbon  fiber,  77832 
Production  surveillance  and  reporting,  39722 
Profit  incentives  to  produce  innovative  new 

technologies,  77829 
Progress  payments  for  foreign  militaiy  sales 

contracts,  39722 
Reporting  requirements  repeal,  46626 
Research,  development,  test,  and  evaluation 

budget  categor>';  defmitions,  32040 
Small  businesj^-specialist  functions  update, 

6380^ 
Streamliiled  payment  practices,  46625 
Technical  amendments,  14397,  39704,  52951, 
63804 
Correction,  58607,  69376 
Transportation  acquisition  policy,  50143 
Uncompensated  overtime  source  selection 

factor,  39721 
Unusually  hazardous  or  nuclear  risks; 
indemnification  authority,  77835 
Utility  pnvatization,  2058,  32040 
Correction,  19818 
Civilian  healdi  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Prosthetic  devices,  58224 
TRICARE  program- 
Automatic  enrollment  of  families  of  E-4  and 
below  m  TRICARE  Pnmc,  39804, 
45425 
Family  member  dental  plan,  63202 
Maternity  care;  nonavailability-of-health-care 

statement  requirement,  45288 
Medically  underserved  areas,  bonus 

payments,  41002 
Retiree  Dental  Program,  expansion  of 

dependent  eligibility,  4891 1 

Retiree  Dental  Program;  retiree  dental 

benefits  enhancement,  49491 

Collection  from  third  party  payers  of  reasonable 

costs  of  healthcare  .services,  7724 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  Initiative,  24321 
Civilian  Agency  Acquisition  Council  and 
Defense  Acquisition  Regulations  Council 
issuances;  introduction;  correction,  4633 
Competition  under  multiple  award  contracts, 

24317 
Construction  Industry  Payment  Protection  Act; 

implementation,  46069 
Contract  bundling,  46053 
Contractor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings,  80256 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
Deferred  research  and  development  costs,  4607 1 
FAR  drafting  principles,  36015 


FEDER.\.L  KLUlilt-R  LNULX.  J  an  uar> -December  2000 


Defense 

Federal  Procurement  Office  policy  letters; 

rescission,  36014 
Foreign  acquisition;  policies  and  procedures; 

correction.  4633 
General  records  schedules,  36021 
Indian  organizations  and  Indian-owned 

economic  enterprises  utilization,  24322 
Introduction,  16274,  24316,  36012,  46051, 

60542 
Liquidated  damages,  46064 
North  Amencan  Industry  Classification  System, 

46055 
Ocean  transportation  by  U.S. -flag  vessels, 

24324 
Price  reasonableness  and  commerciality 

determination.  24320 
Progress  payments  and  related  financing 

policies,  16276 
Recycled  products  and  environmentally 

preferable  services  supporting  procurement 
requirements,  36016 
Reporting  requirements  repeal.  46073 
SBA's  8(a)  Business  Development  Program; 

correction.  4633 
Service  Contract  Act;  commercial  item 

subcontracts.  46068 
Small  Business  Competitiveness  Demonstration 

Program.  16275.  46069 
Small  business  opportunities;  Federal  supply 

schedules.  36023 
Small  entity  compliance  guide.  16286,  24325, 

36031,46074.60553,  80266 
Technical  amendments,  16285,  24325,  36030, 

46074 
Time-and-matenals  or  labor-hours,  46072 
Trade  agreements  thresholds,  3602 
Truth  m  Negotiations  Act  threshold.  60553 
Veterans  Entrepreneurship  and  Small  Business 
Development  Act  of  1 999;  implementation. 
60542 
Yugoslavia  and  Afghanistan  acquisitions; 
restrictions,  36027 
Freedom  of  Information  Act;  implementation: 

National  Imagery  and  Mapping  Agency,  38201 
Grant  and  agreement  regulations: 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Nondiscnminalion  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Personnel:  , 

Former  operatives  incarcerated  by  Democratic 
Republic  of  Vietnam;  compensation,  34588 
Privacy  Act;  implementation,  7732,  48169,  53168 
Defense  Commissary  Agency,  39806 
Defense  Threat  Reduction  Agency,  18894 
National  Reconnaissance  Office,  20372 
Transactions  other  than  contracts,  grants,  or 

cooperative  agreements  for  prototype  projects, 
35576 
Vocational  rehabilitation  and  education: 
Reservists  education — 
Monthly  verification  of  enrollment  and  other 
reports,  61 100 
Veterans  education —  ■* 

Educational  assistance  programs;  new  criteria 

for  approving  courses,  8 1 740 
Educational  Assistance  Test  Program; 

increased  allowances,  13693,  18I5I 
Montgomery  Gl  Bill-Active  Duty;  eligibility 

criteria,  etc.,  5785 
Montgomery  Gl  Bill-Selected  Reserve;  rates 
payable  increase,  59127,  60499 

PROPOSED  RULES 

Acquisition  regulations: 
Contract  drawings,  maps,  and  specifications, 
6574 


If 
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Cost  accounting  practices;  changes;  meeting, 

4940 
Electronic  signatures,  6S698 
Foreign  military  sales  contract  line  items; 
closeoul,  19865 
Withdrawn,  54985 
Foreign  military  sales  customer  observation  of 

negotiations.  63837 
Information  disclosure;  withdrawn,  19866 
Material  management  and  accounting  systems, 

41038 
Overseas  use  of  purchase  card  in  contingeticy, 
humanitarian,  or  peacekeeping  operations, 
56858 
Pollution  control  and  clean  air  and  water,  32065 
Polyacrylonitrile  carbon  fiber,  41037 
Production  surveillance  and  reporting.  2109 
Profit  incentives  to  produce  innovative  new 

technologies,  32066 
Profit  policy,  6574 
Profit  policy  changes,  45S74 

Meeting,  69895 
Transportation  acquisition  policy,  2104 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Enuretic  devices,  breast  reconstruction  surgery. 
Persons  with  Disabilities  Program  valid 
authorization  period,  and  early  intervention 
services,  68957 
National  Institutes  of  Health-sponsored  clinical 

trials;  coverage  methodology,  34627 
TRICARE  program — 
Claimcheck  denials;  appeals  process 

establishment,  2085 
Professional  services  in  low-access  locations; 
payments,  34423 
Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non-commercial  items, 

25614 
Applied  research  and  development;  definitions, 

54940 
Balance  of  Payments  Program;  revisions,  54936 
Civilian  Agency  Acquisition  CouiKil  and 

Defense  Acquisition  Regulations  Council; 
defmitions  for  classified  acquisitions, 
46558 
Commercial  item  acquisitions;  contract  types, 

83291,83292 
Commercial  items;  nongovernmental  purposes, 

52284 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

definitions.  34894 
Contractor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings,  40830 
Cost  Accounting  Standards  administration, 
20854 
Meeting,  44710 
Deferred  research  and  development  costs,  4328 
Drafting  principles,  4346 
Electronic  commerce  in  Federal  procurement, 

50872 
Energy  efficiency  of  supplies  and  services, 

30310 
Federal  Supply  Schedule  order  disputes  and 

incidental  items.  79702 
Final  contract  voucher  submission,  46332 
Financing  policies,  56454 
Forced  or  indentured  child  labor,  products 
produced  by;  prohibition  of  acquisition, 
54104 
Government  property.  1438 
High-technology  workers;  signing  and  retention. 
82876 


Information  technology;  interagency  acquisition 

by  executive  agent;  withdrawn,  33428 
JWOD  subcontract  preference  under  service 

conb^cts,  4 1 2616 
Labor  clauses  application,  64298 
Liquidated  damages,  2272 
Preference  for  US  -flag  vessels,  66920 
Procurement  integrity  rewrite,  16758 
Prompt  payment  ai»d  overpayment  recoveiy, 

52244 
Seated  bid  and  negotiated  procurements; 

defmitions.  42852 
Semi-annual  agenda,  23756,  74804 
Time-and-materials  or  labor-hours,  3762 
Truth  m  Negotiations  Act  threshold,  41267 
Privacy  Act;  implementation,  53962,  63826,  75897 
Defense  Commissary  Agency,  18938 
National  Reconnaissance  Oflfice,  2912 
Semi-annual  agenda,  22676,  73718 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria 
for  approving  courses,  4914 

NOTICES 

Acquisition  regulations: 
Comprehensive  small  business  subcontracting 

plans  negotiation,  test  program,  7509 
Electrostatic  Sensitive  Devices  (Label)  (OF 
87A);  form  cancellation,  6495 1 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 20, 
7512,7513,8125,  10775,  11558,  11559, 
13724,  15319,  16566,  17631,  19743, 
20805,  26189,  31 150,  39602,  44763. 
47409,  48973.  52989,  52990,  57594, 
58053,  60621,  63844,  63845,  64688, 
64689,  65298,  66526,  69743,  69744, 
79074,82981,82982 
Submission  for  0MB  review;  comment  request, 
3208,  3209,  5617,  7513,  8684.  11560, 
14245,  14246,  16566,  21729,  26586, 
26587,  31151,  34152,  34153.  36417, 
37765,  37766,  39372,  39373,  42678, 
42679,  43741,  44764,  44765,  45360, 
48973,  48974.  54502,  58053,  59395, 
61312,  61313,  63570.  63846,  64688, 
64689,  65298,  66526,  67349,  76223, 
79075,  76989  76990 
Anns  sales  notification;  transmittal  letter,  etc., 
5618.  7513.  7518.  7521.  7527,  13724,  13729, 
14246.  14250.  16566.  24922,  24926,  24930. 
30958,  34664,  34669,  35613,  36418,  37526, 
38246,  38251,  38255,  38259,  39879,  47410, 
47415.  47420.  47425,  47429,  47433.  47438, 
47442,  47447.  47451.  47456,  47460,  47464, 
47472.  47.  56539.  56543.  56547.  56551. 
56555.  56559.  58748.  59396.  59399.  60622, 
60625,  60628,  60633,  60636,  60639,  60644, 
60647,  70550 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Cancer  Treatment  Clinical  Trials  Demonstration 

Project;  extension,  439 
DRG-based  payment  system  (2001  FY)— 
Medical  and  dental  reimbursement  rates, 

76990,  79076 
TRICARE/CHAMPUS;  revised  thresholds, 
per  diem  rates,  and  Internet  access. 
70554 

TRICARE/CHAMPUS;  revised  weights, 
thresholds,  and  per  diem  rates,  67717 


TRICARE  program- 
Defense  and  Veterans  Head  Injury  Program, 

53273 
Designated  Provider  Program;  continuous 
open  enrollment  demonstration  project; 
military  retirees  and  family  members, 
17632 
Mcnul  health  rate  updates  (2001  FY),  62335 
Pharmacy  Redesign  Pilot  Program,  1 8979 
Committees;  establishment,  renewal,  termination, 
etc.: 
Ballistic  Missile  Defense  Advisory  Committee, 

56563 
Defense  Finance  and  Accounting  Service  Board 

of  Advisors,  56564 
Defense  Intelligence  AgeiKy  ScieiKe  and 
Technology  Advisory  Board,  57321 
Histoncal  Advisory  Committee.  8126 
National  Defense  University  Board  of  Visitors 

etal..  13953.  30962 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee.  57321 
Planning  and  Steering  Advisory  Conmiittee, 

67718 
Regional  Security  Centers  Board  of  Visitors, 

34446 
Telecommunications  Service  Priority  System 
Oversight  Committee.  67718 
Comprehensive  small  business  subcontracting 

plans  negotiation;  test  program.  3942 
Courts -Martial  Manual,  amendments,  17633, 

30%3,  30964,  39883.  76998 
Defense  Production  Act: 
Defense  trade  offsets;  reducing  or  eliminating 
adverse  effects,  information  request,  15318 
Environmental  statements;  availability,  etc.: 
National  Missile  Defense  Deployment,  11560, 
78475,  82460.  82983 
Federal  Acquisition  Regulation  (FAR): 
AgeiKy  information  collection  activities — 
Proposed  collection,  comment  request,  12219, 
13953,  14950,  14951,  17489,  17490, 
25315,25316,26818,35617.41057. 
41058,  75243,  75244.  75925.  75926 
Submission  for  0MB  review;  comment 
request,  1 145.  6998,  6999,  30965, 
31887,  33810,  36422,  37122,  4)059, 
41966,  41967,  48682,  54502,  54503 
Paper  copy  elimination;  future  publication  on 

Internet,  56452 
Reverse  auctioning.  65232 
Federal  land  and  resource  management: 
Watershed  management;  unified  Federal  policy. 
62566 
Freedom  of  Information  Act;  implementation: 
Discharge  review  boards  and  correction  boards 
decisional  documents;  on-line  database 
accessibility.  440 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Security  Education  Program; 

institutional  grants,  5622 
New  Challenge  Program,  19744 
Meetings: 
Armed  Forces  Code  Committee,  U.S.  Court  of 

Appeals,  52705 
Ballistic  Missile  Defense  Advisory  Committee, 

9253,  55225 
Capabilities  for  Domestic  Response  to  Terrorist 
Attacks  Involvmg  Weapons  of  Mass 
Destruction  Advisory  Panel,  7531,  39887, 
53988,67719 
Cost  Accounting  Standards;  streamlining,  44765 
Defense  Acquisition  University  Board  of 
Visitors,  7364,  30092,  49791,  67349 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
30966,  75244 


20 


FEDERAL  REGI^^TFR   fNPFX.   .January -Dectmher   ?f>On 


Defense  Intelligence  Agency  Science  and 

Technology  Advisory  Board.  2590,  11561, 

16567.  20806,  35331.  35332,  37530, 

54504,  58753,  63571,  79083 
Defense  Partnership  Council,  1853.  9254, 

26190,31151,  38518,45360,50187, 

60651,67719 
Defense  Policy  Board  Advisory  Committee, 

36423 
Defense  Science  Board,  1 3954 
Dependents'  Education  Advisory  Council, 

17636,  57321 
Early  Intervention  and  Education  for  Infants, 

Toddlers,  Preschool  Children,  and  Children 

with  Disabilities  Domestic  Advisory  Panel, 

20435,61148 
Education  Benefits  Board  of  Actuaries,  26190 
Electron  Devices  Advisory  Group,  9254,  9255, 

20435,  20436,  35332,  52705,  52706, 

63571.63572 
Gulf  War  chemical  and  biological  incidents 

investigations;  special  oversight  board, 

12973,  30%6,  61149 
Healthcare  Quality  Initiatives  Review  Panel, 

13954,  18980,  40615,  48974,  53989. 

58753,  64204,  66240,  66526,  71300 
Historical  Records  Declassification  Advisory 

Panel,  12974,  55226 
Military  Justice  Joint  Service  Committee; 

Courts-Martial  Manual  annual  review, 

37530 
Military  Personnel  Testing  Advisory  Committee, 

9255,  47486 
National  Defense  Univereity  Board  of  Visitors, 

3210,30093,31152 
National  Security/2 1st  Century,  U.S. 

Commission,  121,  10775,  24935,  38518, 

43742,  50969,  53988,  66527,  82984 
National  Security  Education  Board,  31533, 

56564,  60914 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  291,  16567 
Offsets  Use  in  Commercial  Trade,  President's 

Council,  75245,  71300 
Offsets  Use  in  Defaise  Trade  National 

Commission,  75245,  71300 
Overseas  Dependents'  Schools  National 

Advisory  Panel,  4946 
President's  Information  Technology  Advisory 

Committee,  5326,  26190,  50968 
President's  Security  Policy  Advisory  Board, 

17636,42679 
Regional  Security  Studies  Centers  Board  of 

Visitors,  24936,25315 
Retirement  Board  of  Actuaries,  26190 
Science  Board.  6176,  7364,  18980,  58753, 

59402,  61 149,  63063,  63572,  63846, 

76999,  79083 
Science  Board  task  forces,  121,  1853,  3210, 

3672.  4406.  6592.  37531.  37766.  38263, 

39887.  40615,  43298,  54504,  55226. 

70555.  70556 
Scientific  Advisory  Board.  6176,  44766,  47486, 

50968 
Threat  Reduction  Advisory  Committee,  26191, 

82984 
U.S.  Strategic  Command  Strategic  Advisory 

Group,  5327,  59402 
Wage  Committee,  7365,  26191,  30%6,  37531, 

42679,  49548,  60651,  67349,  82984 
Women  in  Savices  Advisory  Committee,  3210, 

13954,49791,55226.67719 
Privacy  Act: 

Systems  of  records.  291,  3210,  4947,  9255, 

17636,  24935,  30966,  31888,  43298, 

50%9,  50973,  52706,  52708,  52712. 


52715,  60914,  75245.  75246,  75247, 
76999,  79083 
Reciprocal  procurement  memoranda  of 

understanding;  implementation  reviews, 
30573 
Reports  and  guidance  documents;  availability,  etc.: 
DOD  Dependents  Schools;  minor  dependents  in 
overseas  areas,  education  eligibility 
requirements;  directive  changes,  62336 
Electronic  records  management  software 
applications;  design  criteria  standard. 
69744 
Environmental  restoration  activities;  land  use 

controls;  fwlicy,  56564 
Interim  Range  Rule  Risk  Methodology  (IR3M), 

36423 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual  (Revision  I),  62532 
Senior  Executive  Service: 

Defense  Threat  Reduction  Agency  Performance 

Review  Board,  membership,  75249 
Performance  Review  Board;  membership, 
38263,  42680,  43299 
Small  disadvantaged  businesses,  price  evaluation 

adjustment,  one-year  suspension,  4948 
Travel  per  diem  rates,  civilian  personnel;  changes, 
122,  2590,  4949,  10776,  17638,  24937, 
34447,  71301 
United  Kingdom;  defense  items;  waiver  of 

government  procurement  limitations,  47968 

Dt*lt'n>t  Iriforniaiiori  .sv^ttnis  Agency 

NOTICES 

Privacy  Act: 

Systems  of  records,  21729,  50974 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  12518 

Dt'lenst  1  ogiMits  \gency 

RULES 

Privacy  Act: 

Systems  of  records,  18900 

PROPOSED  RULES 

Acquisition  regulations: 

Alternative  dispute  resolution,  31131 
Privacy  Act;  implementation,  3167,  60900 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  9256 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Procurement  technical  assistance  centers,  15137 
Privacy  Act: 
Computer  matching  programs,  6179,  13733, 

35619 
Systems  of  records,  3220,  3222,  3223,  481 1, 
16571,  30975,  43301,  43302,  60921,  75254 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
30975,  43742 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  35810 

NOTICES  " 

Meetings;  Sunshine  Act,  4236,  12533,  31 152, 

68129 
Recommendations : 
Configuration  management,  vital  safety  systems, 

14255 
Fissionable  and  other  nuclear  material  that  for 
safety  reasons  should  not  be  permitted  to 
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remain  unremediated;  stabilization  and  safe 
storage,  4237 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings,  3672,  I0OS8.  24684, 
36123,  45041,  57175,  67719.  71094.  81491 

Denali  Commission 

NOTICES 

Work  plan  for  2002  FY,  46154 

Drug  Enforcement  Administration 

RULES 

Comprehensive  Methamphetamine  Control  Act  of 
1996;  implementation: 
Iodine  and  hydrochloric  gas  (anhydrous 
hydrogen  chloride),  47309 
Correction,  48546 
Freight  forwarding  facilities  for  DEA  distributing 
registrants,  44674 
Collection,  45829,  49483 
Prescriptions: 
Facsimile  transmission  for  patients  enrolled  in 
hospice  programs,  45712 
Schedules  of  controlled  substances: 
Dihydroetorphine;  placement  mto  Schedule  II, 

69442 
Exempt  anabolic  steroid  products,  3124,  43690 
Correction,  5024 
Republication.  47306  ^,' 
Gamma-butyrolactone;  placement  into  List  I. 

21645 
Gamma-hydroxybutyric  acid;  placement  into 
Schedule  1,  13235,  30541 
Correction,  17440.  17552 

PROPOSED  RULES 

Precursors  and  essential  chemicals;  importation 
.        and  exportation: 

Acetone.  2-butanone  (MEK),  and  toluene,  63822 
Correction.  67796 
Records,  reports,  and  exports  of  listed  chemicals: 
Red  phosphorus,  49 1 3 
Red  phosphorus,  white  phosphorus,  and 
hypophosphorous  acid  (and  its  salts), 
57577 
Schedules  of  controlled  substances: 

£>ichloralphenazone;  placement  into  List  IV, 
77328 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3 1 1 92, 

31193,75310,76665 
Submission  for  OMB  review;  comment  request, 
2986,  16418,  45409,  45410,  4541 1 
Privacy  Act: 

Systems  of  records,  24986 
Schedules  of  controlled  substances;  production 
quotas: 
Schedule  I — 

2000  aggregate,  6635,  56328,  57624,  69574 

2001  aggregate,  79428 
Proposed  2000  aggregate,  44836 
Proposed  2001  aggregate.  59214,  60499 

Schedules  1  and  II — 

2000  aggregate,  6635,  56328,  57624 

2001  aggregate,  79428 
Proposed  2000  aggregate,  44836 
Proposed  2001  aggregate,  59214,  60499 

Shipment  suspensions: 

Zhaoqing  Chemicals  Import  &  Export  Co.  et 
al;  potassium  permanganate,  51333 
Applications,  hearings,  determinations,  etc.: 

Abbott  Laboratories,  57621 
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Abud-Sanchez,  Danilo,  M.D.,  30613 
American  Radiolabeled  Chemical,  Inc.,  34498, 

43785,  54066,  57621,  75956 
Ansys  Diagnostics,  Inc.,  8206,  34498 
Applied  Science  Labs,  Inc.,  51330.  54067, 

75956.  75957 
B.I.  Chemicals,  Inc.,  6395,  8737,  1 1801,  38859, 

50566,  60976 
Brown,  Alfred  R.,  D  D.S.,  50566 
Calbiochem-Novabiochem  Corp.,  51331,  75957 
Cambridge  Isotope  Lab.  8206,  43785,  75957 
Cavanagh,  James  Garvey.  M.D.,  5661 
CedaibuTg  Laboratories,  Inc.,  6633 
Celgene  Coip.,  16962,  39430,  75958 
Cerilliant  Corp.,  70936 
Chattem  Chemicals,  Inc..  6633,  1 1801,  35396, 

41092,43785,  59018,  75958 
Chcmic  Laboratories,  Inc.,  34498,  60977 
Chiragcne,  Inc  .  46951,  60977 
Chirex  Cauldron,  16963.  60977 
Chirex  Technology  Center,  Inc.,  6634,  38859 
Church  of  the  Living  Tree,  50567,  75958 
Dolin,  Michael  G.,  M.D.,  5661 
Doughton,  Robert  P.,  M.D.,  30614 
Dupont  Pharmaceuticals,  30614,  60977 
Eli-Elsohly  Uboratones,  Inc.,  24985,  54067 
Fort  Dodge  Laboratories,  Inc.,  67403 
Ganes  Chemicals  Inc..  6634,  36466 
Glaxo  Wellcome  Inc..  6395,  57621.  70937 
Golden,  Robert  M.,  M.D.,  5663 
Guilford  Pharmaceuticals,  Inc.,  60978 
Harline.  Wesley  G..  M.D.,  5665 
Henderson,  Judy  L.,  D.V.M..  5672 
High  Standard  Products,  6634 
Hutchuison,  Archibald  W.,  M.D.,  5675 
Inx  Pharmaceuticals,  Inc..  6634.  60978 
Isotec  Inc.,  8738,  33353 
ISP  Freetown  Fine  Chemicals,  Inc.,  4998. 

41093,  50568,  54067,  60*78,  67403,  70937 
Johnson  Matthey,  Inc.,  30614,  54068 
Jones,  Kenneth  Leroy,  M.D.,  5676 
Knoll  Pharmaceutical  Co.,  16963,  75959 
Leach,  Richard  Eaton,  M.D..  5677 
UfcPoint,  Inc.,  6635,  30615.  50568 
Lilly  Del  Caribe,  Inc.,  I6%3,  63890 
Lipomed,  Inc.,  30615.  70938 
Unza  Riverside,  24986,  35397,  54068,  57622 
Lusskin,  Brett  L ,  M.D.,  5678 
Mallinckrodt,  Inc  ,  6396,  24226,  26635,  30616, 

51331,54068 
Marshall,  Charles  W.,  D.P.M.,  5678 
Medeva  Pharmaceuticals  CA.  Inc.,  16964 
Medicap  Pharmacy,  75959 
Miller,  Meivin  John.  M  D.,  5679 
Morton  Grove  Pharmaceuticals,  Inc.,  55644 
Neujahr,  Theodore  A.,  D.V.M.,  5680 
Norac  Co  ,  Inc.,  4999 
Noramco,  Inc  ,  36466,  57622,  56723 
Noramco  of  Delaware,  Inc.^  8207,  34498 
Novartis  Pharmaceutical  Corp..  8207.  33354 
Nycomed,  Inc.,  11801 

Organichem  Corp.,  15178,  36467,  39430.  54069 
Orpharm,  Inc.,  8207.  34499 
Panerson,  Michael  Alan,  M.D.,  5682 
Penick  Corp.,  39430,  50568 
Pharroacia  &  Upjohn  Co.,  16964 
Polaroid  Corp.,  24227 
Potter.  William  C,  D.V  M,  50569 
Pressure  Chemical  Co.,  17675,  43785 
Radian  International  LLC.  33354,  38860.  51331, 

54069,  54070,  75969 
Redard,  Edson  W..  M.D.,  30616 
Research  Triangle  Institute,  70938 
Roche  Diagnostics  Corp.,  24227.  50570,  57623, 

70938 
Roxane  Laboratories,  Inc..  51332 


Salsbury  Chemicals,  Inc.,  38860,  54071 
Saxton,  Paul  W.,  DO.,  5686 
Schuler,  Graham  Travers,  M.D.,  50570 
Sigma  Aldrich  Research  Biochemicals,  Inc., 

35397,  57623 
Sigma  Chemical  Co.,  33355.  51332 
Stepan  Co.,  24228,  50571,  68158 
Thomson,  Mary,  M  D.,  75969 
Van  Nostrand-Perkins,  C  .  M.D.,  5689 
West-Ward  Pharmaceutical  Corp.,  70939 
Wildlife  Laboratories,  Inc.,  38861,  63891 

Economic  Analysis  Bureau 

RULES 

International  services  surveys: 

BE-1 1;  annual  survey  of  U.S.  direct  investment 
abroad,  78920 

BE-82;  annual  survey  of  financial  services 

transactions  between  U.S.  financial  services 
providers  and  unaffiliated  foreign  persons, 
77282 

BE-93;  annual  survey  of  royalties,  license  fees, 
and  other  receipts  and  payments  for 
intangible  rights  between  U.S.  and 
unaffiliated  foreign  persons,  77812 

BE-577;  direct  transactions  of  U.S.  reporter  with 
foreign  affiliate,  78919 

PROPOSED  RULES 

International  services  surveys: 

BE-1 1;  annual  survey  of  U.S.  direct  investment 
abroad,  57123 

BE-82;  annual  survey  of  financial  services 

transactions  between  U.S.  financial  services 
providers  and  unaffiliated  foreign  persons, 
57119 

BE-93;  annual  survey  of  royalties,  license  fees, 
and  other  receipts  and  payments  for 
intangible  rights  between  U.S.  and 
unaffiliated  foreign  persons,  571 17 

BE-577;  direct  transactions  of  U.S.  reporter  with 
foreign  affiliate,  57121 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  6357, 
38808,  39864.  47950.  56866.  56867 

Economic  Dt'vei<nMnent 
AdmmiNtratiuu 

RULES 

Economic  adjustment  grant  requirements; 

revolving  loan  fund  projects  and  property, 
2530 
Economic  Development  Administration  Reform 
Act  of  1998;  implementation;  correction. 
2017 
Economic  adjustment  assistance  revolving  loan 
funds,  71022 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4795 1 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Economic  adjustment  assistance  programs — 
Hurricane  Floyd  and  other  disasters,  recovery 
programs,  70640,  71358 
Economic  development  assistance  programs — 
Unemployment  and  underemployment  in 
economically  depressed  areas,  etc..  3764 
National  technical  assistance,  training,  research, 
and  evaluation  projects,  3772,  14182, 
35804 
Norton  Sound,  AK;  economic  development 
assistance.  57064 


Senior  Executive  Service: 

Performance  Review  Board;  membership.  57803 
Trade  adjustment  assistance  eligibility 
determination  petitions: 

American  Coat  &  Pad  Co.  et  al.,  58260 

BBFV  Manufacturing  Co.,  Inc.,  et  al.,  45963 

Bulk-Tamers  Corp  et  al.,  34437 

Cahill  Manufacturing  Co.,  Inc..  et  al.,  70881 

ComPol,  Inc.,  et  al.,  63841 

Hampton  Research  &  Engmeering,  Inc..  et  al., 
10765 

Meaithan,  Inc.,  et  al.,  39597 

Filler  Plastics  et  al.,  82975 

Southern  Glove  Mfg.  Co.,  Inc.,  et  al.,  24179 

Southwestern  Glass  Co.,  Inc.,  et  al.,  51796 

Sunshine  Cap  Co.  et  al.,  5494 

Yates  Foil  USA.  Inc  .  et  al .  16561 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  26177, 
39854,  54193,  69729 

Econnmicv  and  Statistics 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7489 

Meetings: 
2000  Census  Advisory  Committee  et  al.,  14242, 

41429 
Decennial  Census  Advisory  Committee,  52983 
Economic  Analysis  Bureau  Advisory 
Committee,  18033,  58506 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  53268 

Education  Department 

RULES 

Civil  Rights  Restoration  Act;  implementation: 
Noiidiscrimination  on  basis  of  race,  color, 
national  origin,  sex,  disabiUty,  and  age; 
conforming  araradments  to  regulations, 
68050 
Elementary  and  secondary  education: 
Safe  and  Drug-Free  Schools  and  Communities 
Act  Native  Hawaiian  Program,  8850 
Family  Educational  Rights  and  Privacy  Act; 
implementation: 
Postsecondary  institutions,  disclosure  of  student 
information  to  parents  and  public,  41852 
Official  seal  and  national  security  information 

procedures,  57286 
Postsecondary  education: 
American  Indian  Tribally  Controlled  Colleges 

and  Universities  Program,  etc.,  79309 
Developing  Hispanic-Serving  Institutions 

Program,  79309 
Federal  Family  Education  Loan  Program, 

65616,  65624,  65632,  65678 
Federal  Pell  Grant  Programs,  65632,  65662 
Federal  Perkins  Loan  Program,  18001,  65612, 
65678 
Effective  date  coirection,  26136 
Federal  Supplemental  Educational  Opportunity 
Grant  Program;  relief  from  specific 
statutory  and  regulatory  provisions,  4886 
Federal  Work-Study  Program,  65662 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) 
Program,  24756,  39814 
Institutional  eligibility  provisions.  65662 
Minority  Science  and  Engineering  Improvement 
Program,  7674 
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Special  Leveraging  Educational  Assistance 

Partnership  Program,  65606 
Strengthening  Historically  Black  Colleges  and 

Universities  Program,  79309 
Strengthening  Institutions  Program,  79309 
Student  assistance  general  provisions,  65632, 
1 1       65662 

Technical  amendments,  38728 
Teacher  Quality  Enhancement  Program,  1780, 

19606 
William  D  Ford  Federal  Direct  Loan  Program, 
65616,  65624,  65632,  65678 
Correction,  37045 
Special  education  and  rehabilitative  services: 
Projects  with  Industry  Program,  18214 

Correction,  36632 
Special  Demonstration  Programs,  77432 
State  Vocational  Rehabilitation  Services 
Program,  35792 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Civil  Rights  Restoration  Act;  implementation: 
^ondiscnmination  on  basis  of  race,  color, 

I  national  origin,  sex,  disability,  and  age; 
conformmg  amendments  to  regulations, 
26464 

Freedom  of  Information  Act;  implementation, 

36760 
Grants: 
Direct  grant  programs;  discretionary  grants; 

application  review  process,  20698,  37090 
Direct  grant  programs  and  disability  and 

I I  rehabilitation  research  projects  and  centers 
' '       program,  66200 

Posfsecondary  education: 
Developing  Hispanic -Serving  Institutions 
11        Program,  15115 
Federal  Family  Education  Loan  Program, 

46316.47590,47634,49124 
Federal  Pell  Grant  Program,  47590 
Federal  Perkins  Loan  Program,  46127,  47634 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) 
Program.  5844 
Higher  Education  Act — 
Negotiated  rulemaking  committees  on  issues 
under  Title  IV;  intent  to  establish; 
correction,  1582 
Title  IV  programs;  application,  reapplication, 
and  certification  processes;  streamlining, 
etc.,  49134 
Special  Leveraging  Educational  Assistance 

Partnership  Program,  46324 
Strengthening  Historically  Black  Colleges  and 

Universities  Program,  15115 
Strengthening  Institutions  Program,  15115 
Student  assistance  general  provisions,  47590 
Teacher  Quality  Enhancement  Grants  Program, 

6936 
William  D.  Ford  Federal  Direct  Loan  Program, 
46316,47590,47634,49124 
Semi-annual  agenda,  22708,  73750 
Special  education  and  rehabilitative  services: 
Assistance  to  States  for  education  of  children 

with  disabilities,  30314 
Infants  and  Toddlers  with  Disabilities  Early 

Intervention  Program.  53808 
Special  Demonstration  Programs,  39252 
State  Vocational  Rehabilitation  Services 
Program.  10620,  39492 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  127,  440, 
441,  2596,  2932,  3944,  4240.  5327,  6593. 


7001,  7368,  7532.  8348,  10059,  10479, 
11042,  11293,  11563,  11988,  12220, 
12221,  13734,  14951,  15138,  15319, 
16192,  16576,  16577.  16578,  17647, 
17648,  18075,  18980,  18981,  20807, 
25710,  26588,  26820,  30394,  31534, 
34678,  35907,  35908,  36123,  36124. 
36675,  36891,  37h22,  37123,  37963, 
38264,  39374,  39603,  40084,  41060, 
44030,  46697,  47718,  48489,  48490, 
49972,  50187,  50507,  52413,  53274, 
53706,  54243,  54505,  54843,  55227, 
55948,  56297,  56564,  56874,  57177, 
58265,  58266,  59404,  59405,  60412, 
62712,  63065,  63847,  64933,  66976, 
67720,  68983,  69290,  70557,  75679. 
82984,  82985 
Submission  for  OMB  review;  comment  request, 
1360,  3426,  3945,  3946,  4241,  4242,  4407, 
5328,  7002,  7003,  7368,  7369,  7532,  7858, 
8685,  8950,  10060,  10479,  11043,  11563, 
12221,  12222,  12976,  12977,  13957, 
15138.  15320,  15619,  16193,  16901, 
16902,  16903,  17647.  17860,  19880, 
20808,  24459,  25317,  25468,  25913, 
26278,  31535,  31890,  33308.  34679, 
35056,  35332,  35333,  35334,  35908, 
35909.  36676,  37767,  37768,  37964, 
38264,  38520,  39604,  41643,  41968, 
42339,  44031,  45042,  45763,  45967, 
48223,  -^8974,  49793,  49794,  50188, 
50508,  50509,  50976,  51814,  51815. 
52721,  52722,  53275,  53276,  55007. 
57177,57321,58519,59830,60171. 
61312,  62713,  63237,  63847,  64690, 
64933,  67721,  68984,  68985,  69290, 
69917,  70558,  70888,  70889,  75927, 
76613,  77349,  77600,  77601,  79086, 
79812,81492,  81851 
Committees;  establishment,  renewal,  termination, 
etc.: 
Institutional  Quality  and  Integrity  National 
Advisory  Committee,  7370 
Elementary  and  secondary  education:: 
Elementary  and  secondary  education  Act — 
Waivers,  25468,  58988 
Grantback  arrangements;  award  of  fiinds: 
Alabama,  48314 
Massachusetts,  41061 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bilingual  education  and  minority  languages 
affairs — 
Career  Ladder  Program,  59278 
Comprehensive  School  Program,  53402 
Field-Initiated  Research  Program,  14730, 

18317 
Foreign  language  assistance  program;  local 

educational  agencies,  5 1 70,  70436 
Foreign  language  assistance  program;  State 

educational  ageiKies,  5146,  70412 
Program  Development  and  Implementation 

Program,  53437,  78378 
Systemwide  improvement  fWDgram,  6272 
Training  for  All  Teachers  Program,  2788, 
67218 
Career  Clusters  Initiatives,  76524 
Career  Resource  Network  State  Grants,  30798 
Centers  for  Independent  Livmg  Program,  5857, 

37532 
Developing  Hispanic-Serving  Institutions 

Program,  3946 
Distance  Education  Demonstration  Program. 
57322 


Education 

Educational  research  and  improvement — 
Comprehensive  School  Reform  Research 

Program,  21284,43960 
Education  Improvement  Fund;  comprehensive 
school  reform  capacity  building  grants, 
20316 
Field- Initiated  Studies  Education  Research 

Program.  10926,  43958,  57326 
Foreign  language  proficiency;  national 

assessment,  41536 
Jacob  K.  Javits  Gifted  and  Talented 

Education  Program.  37230 
Rcady-To-Lcam  Television  Program.  25816, 

34154 
Regional  Technology  in  Education  Consortia 

Program.  10922 
Telecommunications  Demonstration  Project 
for  Mathematics,  3548 
Education  Improvement  Fund — 
Partnerships  in  Character  Education  Pilot 
Projects  Program,  63573    ,* 
Effective  Teacher  Preparation  National  Awards 

Program,  3427.  19572 
Eisenhower  Regional  Mathematics  and  Science 

Education  Consortia  Program,  1 1 728 
Elementary  and  secondary  education- 
Advanced  Placement  Incentive  Program,  6872 
Alaska  Native  Education  Program,  2933 
Arts  in  Education  Competitive  Program, 

32080 
Elonentary  School  Counseling  Demonstnoion 

Program,  20888.  20890 
Migrant  Education  Even  Start  Program. 

34566 
Montana  and  Oklahoma;  local  educational 
agencies;  comprehensive  local  reform 
assistance,  7682 
National  Assessment  of  Educational  Progress, 

Secondary  Analysis  Program,  67216 
Native  Hawaiian  Curriculum  Development, 
TeachCT  Training  and  Recruitment 
Program,  15139,  37682 
Native  Hawaiian  Family-Based  Education 

Centers  Program  et  al .  37684 
Native  Hawaiian  Gifted  and  Talented 

Program,  63066 
Public  Charter  Schools  Program,  6302,  76546 
Reading  Excellence  Program.  8685,  20882. 

20884 
Safe  and  Drug-Free  Schools  and 

Communities  National  Programs,  3948, 
7370,  7372,  7420,  7424,  16088,  18188, 
18192,  181%,  18200,  18204,  36124, 
61154,61246,82222,82224 
Smaller  Learning  Communities  Program, 
31386,  34680 
Elementary  School  Counseling  Demonstration 

Program,  43309 
Emergency  Immigrant  Education  Program.  3225 
Even  Start  Statewide  Family  Lit«acy  Initiative, 

4342 
Freely-Associated  States  Educational  Program; 

local  educational  agencies,  56188 
High  School  Equivalency  Program  and  College 

Assistance  Migrant  Program.  2934 
Historically  Black  College  and  University 
Capital  FinaiKing  Program;  designated 
bonding  authority,  58755 
Impact  Aid  Program,  10480 
Indian  education  programs — 
Discretionary  professional  development 

programs,  25152 
Elementary  and  secondary  school  reform 

programs,  21731 
Even  Start  Family  Literacy  Program,  30574 
Professional  Development  Program,  12058, 

25148 
Strengthening  Institutions  Program  et  al., 
5328 
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Jacob  K.  Javits  Gifted  and  Talented  Education 
Program.  6520.  16290 

Leveraging  Educational  Assistance  Partnership 
Program  et  al.,  1S620 

Life  Skills  for  State  and  Local  Prisoners 
Program,  20034 

Magnet  Schools  Assistance  Program,  46698 

National  Institute  on  Disability  and 
Rehabilitation  Research — 

Alternative  Financing  Program  and 
Alternative  Financing  Technical 
Assistance  Program,  35768.  35770, 
37964 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program,  2770, 
26588.  66732,  81495,  82218,  82219 

Field  Initiated  competition,  39500,  52898 

Rehabilitation  Research  and  Training  Centers, 
9182,31752,31757.365% 

Spinal  Cord  Injuries  Program  ct  al.,  14346, 
14355 

Spinal  cord  injury  research,  535 1 2,  81492 

Traumatic  Brain  Injury  Data  Collection 
Center.  82217 

Postsecondary  Education  Improvement  Fund, 
68130,77602 

Higher  education  collaboration  between  U.S. 
and  European  Community,  3225 

Technical  assistance  workshops,  63574 

Postsecondary  education — 

Alaska  Native  and  Native  Hawaiian-Serving 
Institutions  Program,  39136,  39887 

Business  and  International  Education 
Program,  48975 

Community  Scholarship  Mobilization 
Program,  41448 

Federal  Work-Study  Programs,  35622 

Fulbright-Hays  r^ulty  Research  Abroad 
Fellowship  Program  et  al.,  48977 

Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs,  5329,  24764, 
31536 

Graduate  Assistance  in  Areas  of  National 
Need  Program,  54844,  79346 

International  Research  aixl  Studies  Program, 
49972 

Jacob  K.  Javits  Fellowship  Program,  54843, 
79346 

Minority  Science  and  Engineering 
Improvement  Program,  7676 
Native  Hawaiian  Higher  Education  Program, 

58757 

Preparing  Tomorrow's  Teachers  to  Use 
Technology  Program,  78476 

Teacher  Quality  EnhaiKement  Program, 
18075,  19615 

TRIO  Dissemination  Partnership  Program, 

10779 

Undergraduate  International  Studies  and 
Foreign  Language  Program,  48976 

Upward  Bound  Program  Participant 
Expansion  Initiative,  45698,  45699 


Special  education  and  rehabilitative  services — 
American  Indians  with  disabilities  vocational 

rehabilitation  service  projects,  80421 
Assistance  to  States  for  education  of 

individuals  with  disabilities,  9090 
Children  with  disabilities  programs,  3060, 

33309,  52630,  54934 
Competitive  preference  for  2001  FY  aixl 

subsequent  fiscal  years,  70408 
Disability  and  rehabilitation  research 

fellowships,  48578 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program,  42588, 
42591 
Individuals  with  disabilities;  various 

programs,  25156,  26821,  31303,  52618, 
54130,  54394,  60338 
Native  Hawaiian  Family-Based  Education 

Centers  Program  et  al.,  37684 
Parent  Training  and  Information  Centers 

Program,  69620 
Rehabilitation  Continuing  Education 
Programs,  40615,  52996,  52999 
Rehabilitation  Long-Term  Training  Program, 

40615,  52996,  52998 
Rehabilitation  Short-Term  Training  Program, 

7678,  7679 
Special  demonstration  programs,  35334, 

78147 
State  Program  Improvement  Program,  62536, 

81851 
State  Vocational  Rehabilitation  Unit  In- 
Service  Training  Program,  1 3734 
Strengthening  Institutions  Program  et  al.,  69291 
Student  Support  Services  Program,  45967 
Upward  Bound  Program,  participant  expansion 
initiative,  35238 
Meetings: 
Education  Statistics  Advisory  Council,  26823, 

60925 
Federal  Interagency  Coordinating  Council,  6594, 

25318,43743,66527 
Foreign  Medical  Eoucation  and  Accreditation 

National  Committee,  6191,  46906 
Indian  Education  National  Advisory  Council, 

2141.  10481 
Institutional  Quality  and  Integrity  National 

Advisory  Committee,  17648,  57804 
National  Assessment  Governing  Board,  895 1 , 

24188,  45586,  53991,  53992,  65847,  75680 
National  Commission  on  Mathematics  and 
ScieiKe  Teaching  for  21st  Century,  7003, 
20956,  39605 
National  Educational  Research  Policy  and 
Priorities  Board,  1360,  7858.  11293, 
31152,51300,81852 
National  postsecondary  education  agenda; 
regional  meetings  and  comment  request, 
11990 
Postsecondary  Education  Improvement  Fund 

National  Board,  6594,  39887.  66528 
President':  /\dvisory  Board  on  Tribal  Colleges 

and  Universities,  441,  6191 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  1 1989,  36424,  54506 
President's  Board  of  Advisors  on  Historically 
Black  Colleges  and  Universities,  127, 
6192,  18076,  53000 
School-To-Work  Opportunities  Advisory 

Council,  31304,  58988 
Student  Financial  Assistance  Advisory 

Committee,  15140,51815 
Web-Based  Education  Cotnmission,  3431,  4633, 
16194,  16579,  31891,  37363,42339, 
52I0I.  77350.  79346 


Nationally  recognized  accrediting  ageiKies  and 

State  approval  agencies;  list,  53277 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition;  comment 
request.  2598,  37123 
Federal  Family  Education  Loan  Program — 
Applications,  reports,  etc.;  deadlme  and 

submission  dates,  2340 
Federal  need  analysis  methodology  for  2001- 

2002  award  year,  34454 
Voluntary  flexible  agreements;  participation, 
4812 
Federal  Pell  Grant  Program — 
Applications,  reports,  etc.;  deadline  and 

submission  dates,  2340 
Federal  need  analysis  methodology  for  2001- 
2002  award  year,  34454 
Federal  Perkins  Loan  Program — 
Applications,  reports,  etc.;  deadline  and 

submission  dates,  2340 
Federal  need  analysis  methodology  for  2001- 

2002  award  year   i44';4 
Fiscal  operations  rcpv  n  mo:  .spplication  to 
participate;  filmg  closing  date,  53276 
Underuse  of  funds;  allocation  reduction 
waiver  requests;  closing  date,  53282 
Federal  Supplemental  Educational  Opportunity 
Grant  Program — 
Applications,  reports,  etc.,  deadlme  and 

submission  dates,  2340 
Federal  need  analysis  methodology  for  2001- 

2002  award  year,  34454 
Fiscal  operations  report  and  application  to 
participate;  filing  closmg  date,  53276 
Underuse  of  fiinds;  allocation  reduction 
waiver  requests;  closing  date,  53282 
Federal  Work-Study  Program — 
Applications,  reports,  etc  ,  deadlme  and 

submission  dates,  2340 
Campus-Based  Reallocation  Form; 

submission  closing  date,  46442 
Federal  need  analysis  methodology  for  2001- 

2002  award  year,  34454 
Fiscal  operations  report  and  application  to 
participate;  filing  closing  date,  53276 
Student  finaiKial  assistance;  community 

service  expenditure  requirements  waiver, 
34458 
Underuse  of  fimds;  allocation  reduction 
waiver  requests;  closing  date,  53282 
Leveraging  Educational  Assistance  Parmership 
Program^ 
Applications,  reports,  etc.;  deadline  and 
submission  dates,  2340 
National  Direct  and  Federal  Perkins  Student 
Loan  Programs;  Chrectory  of  Designated 
Low-Income  Schools;  teacher  cancellation 
benefits;  availability,  3950 
Student  assistance  general  provisions — 
Designated  electronic  processes  participation; 
minimum  technical  hardware  and 
software  specifications;  deadlme  date, 
80841 
William  D.  Ford  Federal  Direct  Loan 
Program — 
Applications,  reports,  etc.;  deadline  and 

submission  dates,  2340 
Federal  need  analysis  methodology  for  2001- 

2002  award  year,  34454 
Income  contingent  repayment  plan  formula; 
annual  update,  34006,  39374 
Privacy  Act: 
Computer  matching  programs,  11043,  12222. 
49555,  51301,  54244 
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Systems  of  records,  11294,  38265,  60172 
Hepofts  and  guidance  documents;  availability,  etc.: 
Sexual  harassment  guidance;  harassment  of 
students  by  school  employees,  other 
students,  or  third  parties;  comment  request, 
66092 
Special  education  and  rehabilitative  services — 
Blind  and  visually  impaired  students; 
education  policy  statement,  36S86 
Use  of  tests  when  making  high-stakes  decisions 
for  students;  resource  guide  for  educators 
and  policy  makers,  41643,  78477 
•Senior  Executive  Service: 

Performance  Review  Board;  membership,  48978 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph 
Sheppard  Act — 
Arbitration  panel  decisions,  25710,  26591, 
26823,30093,30575,61155 
Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence;  quarterly  list,  9178,  11369, 
14545,  14547,  19636,  36038,  83218 
itate  educational  agencies;  submission  of 
expenditure  and  revenue  data,  etc.,  6362 


it 


FUctronic  Commerce  Advisory 
Commission 

NOTICES 

Meetings,  7824,  13936.  16163,  18031 

f  iiuTfiencN  <>ii  and  Gas  Guaranteed 

1  nan  Board 

liL  ll:s 

Emergency  Oil  and  Gas  Guaranteed  Loan 
Program;  implementation: 

Application  deadline,  6888 

Conforming  changes,  24105 

Financial  statements.  51522 
"National  Environmental  Policy  Act; 

implementation: 
I ,  Ijoan  guarantee  decisions;  information 
' '  availability;  correction,  1758 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  42996 
Submission  for  OMB  review;  comment  request, 
24685 


il 


(:  iiu  rgency  Steel  Guarantee  Loan 
1 1       Board 

kULES 

Emergency  Steel  Guarantee  Loan  Program; 
implementation: 
Application  deadline,  6888 
Commercial  lending  practices  and  application 

submission  period  reopening,  70292 
Conforming  changes,  24102 
Unguaranteed  tranche  participation,  SI521 
National  Environmental  Policy  Act; 
implementation: 

I  Loan  guarantee  decisions;  information 

' '  availability;  correction,  1757,  1758 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  42997 

I I  Submission  for  OMB  review;  comment  request 
' '  24686 

tmplo>  men!  and    I  raining 
jl        Administratiui! 

RULES 

Aliens: 

Labor  certification  and  petition  process  for 
temporary  employment  of  nonimmigrant 


aliens  in  U.S.  agriculture;  Labor 
Department  adjudication  authority,  43538 
Effective  date  deferred,  67628 
Nonimmigrants  on  H-IB  visas  in  specialty 
occupations  and  as  fashion  models, 
temporary  employment;  and  permanent 
employment,  labor  certification  process, 
80110 
Temporary  employment  in  U.S. — 
Attestations  by  facilities  employing  H-IC 
nonimmigrant  aliens  as  registered  nurses, 
51138.57092 
Birth  and  adoption  unemployment  compensation, 

37210 
Workforce  Investment  Act;  implementation: 
Job  training  system  reform,  49294 

PROPOSED  RULES 

Aliens: 

Labor  certification  and  petition  process  for 
temporary  employment  of  nonimmigrant 
aliens  in  US  agriculture;  fee  structure 
modification,  43545.  50170 
Permanenl  employment  in  U.S.;  labor 
certification  process — 
Applications  refiling,  46082 
Guidelines.  51777 
Birth  and  adoption  unemployment  compensation. 
2080 

NOTICES 

Adjustment  assistance: 
A.  Schulman.  Inc.,  45107 
AT  Cross  Co.,  46955 
ABC-NACO  et  al.,  54072 
Adirondack  Knitting  Mills.  66260 
Alaska  Petroleum  Contractors,  32127 
Alcatel  Telecommunications  Cable,  57384, 

57385 
Alliant  Tech  Systems  et  al.,  16220 
AUiedSignal,  8742 
Althin  Medical.  Inc.,  et  al.,  24994 
Ambar  Chemical,  Inc.,  78192 
American  Garment  Finisher  Co.  et  al.,  75312 
Ametek  U.S.  Gauge,  Inc.,  45108 
Amway  Corp  et  al.,  42392 
Apparel  Sales  &  Printing,  Inc.,  24995 
ARCO  Permian,  17677 
Arctic  Pipe  Inspection  et  al.,  2434 
Arnold  Palmer  Golf  Co..  55285 
Art  Craft  Optical  Co.,  Inc.,  42393 
Art  Craft  Optical  Co.,  Inc.,  et  al.,  42393 
Assembly  Services,  Inc.,  56333 
AST  Research,  Inc.,  45108 
Automation  Technology.  Corp.,  69048 
Avent  Inc..  30445 
B  F.  Goodnch  Aerospace.  78193 
Baker  Atlas,  2434,  69048 
Barry  Callebaut  USA,  Inc.,  5690,  13991 
Baxter  Healthcare  Corp  et  al.,  82392 
Bayer  Diagnostics.  20488 
Beaumont  Neckwear,  Inc.,  58565 
Beloit  MillPro  Service  Center,  40137 
Bigsby  Accessories,  Inc.,  et  al.,  30445 
Black  Wanior  Wireline  Corp.,  42394 
Boeing  Co  ,  2435,  13991,  62369 
Bugbee  &  Niles  Co.,  Inc.,  32128 
Bunnies  by  the  Bay  et  al.,  521 
Burlen  Corp.,  5692 
Cadillac  Curtain  Corp.,  17314 
California  Shirt  Sales,  Inc.,  24995 
Calvin  Klein,  32128 

Carleton  Woolen  Mills,  Inc.,  69049,  69343 
CaseCoip,  16220 
Casual  Coat  et  al.,  521 
Celanese  Acetate  et  al.,  76289 
Centrilift,  13992 
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Employment 

Chavez  Signs,  Inc.,  40137 

Chemall,  Inc.,  36470 

Chester  County  Sportswear,  5692 

Chevron  ChemicaJ  et  al.,  523 

Chevron  Producu  Co.,  19387 

Chick  Orchards,  Inc.,  40137 

Christina  Coat  &  Suit  Corp.,  75312 

Cloverland  Manufacturing.  Inc.,  et  al.,  5738S 

Cluctt,  Pcabody  &  Co.,  Inc.,  16221,  45108 

CNG  Transmission  Corp.  et  al.,  34734 

Colby  Footwear,  Inc.,  et  al.,  ^5398 

Cominco  Ltd.,  32128 

CompAir  LeRoi,  53032 

Concord  Fabrics,  Inc..  45108 

Condor  DC  Power  Supplies,  Inc.,  16221 

Congoleum  Corp.,  62369 

Consolidated  Metco,  Inc..  64257 

Cookson  Semiconductor  Packaging  Material, 

75312 
Cooper  Energy  Services,  25947,  36468 
Cooper  Energy  Services  et  al.,  5690 
Court  Metal  Finishing,  Inc.,  21472 
Cross  Creek  Apparel,  Inc.,  25944,  36471,  49839 
Crouse-Hinds  Division  of  Cooper  Industries, 

2435 
Cumberland  Apparel.  20488 
CV  Matenals.  Ltd.,  48253 
Dana  Corp.  et  al.,  50027 
Dearborn  Brass,  21st  Centuiy  Companies,  Inc.. 

82393 
Deluxe  Corp.,  35399 
DcZurik  Corp.,  37577 
Diamond  Offshore  Drilling,  Inc..  69344 
DMI  Funuture.  Inc..  8742 
Donnkenny  Apparel,  Inc.,  42394 
Duke  Energy  Field  Services,  51849 
Durango  Apparel  Manufacturing,  inc.,  56333 
Dynegy  Midstream  Services,  56333 
Enaid  Sportswear,  Inc.,  19387 
Enefco  International  Ltd.,  53032 
Energy  Knits  Co.  et  al.,  15356 
Epic  Components  Co.,  34735  ■ 

Eramet  Marietta,  Inc.,  65327 
Evy  of  California  et  al ,  60689 
E.G.  Montabert,  13992 
Facemate  PLGF,  Inc.,  et  al,  69049 
Fahnos  Apparel,  Inc.,  25945 
Farah/Savane  Intl.,  62369 
Flowserve  Corp.  et  al.,  78193 
Flynt  Fabrics,  Inc.,  et  al.,  7563 
Forge  Products  Corp.  et  al..  36469 
Fort  James  Operating  Co.,  37578 
FostCT  Wheeler  et  al..  5692 
Fox  Point  Sportswear  et  al.,  5693 
Freeport-McMoRan  Sulphur,  L.L.C..  16222 
Freightlmer  LLC  et  al..  56939 
Fruit  of  the  Loom  et  al..  62370 
Furniture  Crafters,  42395  ,  <* 

Gaudette  Leather  Goods.  Inc.,  13992 
GE  Industrial  Systems,  56333 
General  Motors  Corp.,  60686 
Georgia  Pacific  Corp.,  19387,  46955 
Georgia  Pacific  Corp.  et  al.,  17314 
GL&V/Dorr-Oliver,  Inc..  17677 
Glacier  Gold  Compost.  Inc..  42395 
Glenoit  Corp.,  7565 
GPM,  37578 

Grandoe  Corp.  et  al.,  66260 
Great  American  Knitting  Mills,  7566 
Guess?,  Inc.,  82393 
Guidant  Intermedics,  5694 
Hagale  Industries,  Inc.,  54073 
Hamilton  Sundstrand  et  al.,  40137 
Hampton  Industries.  Inc.,  40138 
Hannah  Hardy,  Inc..  59469 
Hart  Metals.  Inc..  2435 
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Heniy  I.  Siegel  Co.,  Inc..  56334,  62370 

Hewlett  Packard  Co.  et  al.,  7566 

Hobraan  Coip.  et  al.,  69341 

Holmes  Group,  5 1 847 

Honeywell,  Inc.,  et  al..  40134 

House  of  Perfection,  Inc..  34735,  51849 

Hutchinson  Technology,  Inc.,  54072 

Imaging  Technologies,  Inc.,  62370 

International  Business  Machines  Corp.  (IfM), 

53031 
International  Paper  Co.  et  al ,  76287 
Interplast  Universal  Industries,  8744 
Invensys  Best  Power,  45108 
Ithaca  Industries,  Inc.,  36471 
It's  Personal,  76288 
ITT  Industries,  48253 
m  Oil  &  Gas,  Inc.,  66260 
Johnson  &  Johnson  Medical,  Inc.,  82393 
Johnson  Controls,  Inc.,  42395 
Johnstown  Corp.,  78194 
Joshua  L.  Bailey  Co..  Inc.,  35399 
Justin  Boot  Co.,  16222 
Katz  Lace  Corp.,  32129 
Kellogg  Co.,  17311,21473 
Key  Manufacturing  Co.,  17315 
Kim  Mark  Hosiery  Inc.  et  al.,  76288 
Knowles  Electronics  LLC  et  al.,  48253 
Kountry  Kreations,  55285 
Lawson  Mardon  Thermoplate  Corp.,  7567 
LeToumeau,  Inc  ,  2436 
Levi  Strauss  &  Co.,  7567,  55048,  65327 
Lilly  Industries,  Inc.,  46955 
Liz  Claiborne,  35399 
London  International  Group,  LLC,  1 3992 
London  International  Group,  LLC,  et  al.,  7567 
Lone  Star  Steel  Co.,  2436 
Louisiana  Pacific  Corp.,  75313 
Lucky  Star  Industnes,  24996 
Mako  Manufacturing  Co.,  Inc.,  45109 
Mallinckrodt,  Inc  ,  et  al.,  78195 
Marathon  Ashland  Pipe  Line  LLC,  8743 
Masonite  Corp.,  19387 
Maxco-Tech  Designs,  Inc.,  65328 
McCain  Foods,  20489 
Milco  Industries,  34735 
Mitchell  Energy  &  Development  Corp.  et  al., 

10111,31605 
Mobile  Energy  Services  Corp.,  8745 
Moltrup  Steel  Products  Co.,  Inc.,  524 
Monet  International,  Inc.,  62370 
Motor  Coils  Manufacturing,  35397 
Motorola,  Inc.,  et  al.,  5694 
Mulay  Plastics,  36471 
Murray,  Inc.,  57385 
Muskin  Leisure  Products,  Inc.,  2436 
Nestaway  Corp.  et  al.,  45621 
New  Monarch  Machine  Tool,  Inc.,  25945 
Nippers  Workshop.  Inc.,  64257 
Nova  Bus,  Inc..  53032,  76289 
Onix  Process  Analysis,  tac.,  56334 
ON  Semiconductor,  13992 
Oshkosh  B'Gosh,  Inc.,  45107 
Outboard  Marine  Corp.,  25945 
OXY  USA,  Inc.,  66259 
PacifiCorp,  19386 
Paris  Accessories.  Inc  ,  82393 
PCS  Nitrogen  Camanche,  59469 
PED  Oil  Corp..  51850 
Peninsula  Light  Metals  et  al..  32129 
Pennzoil-Quaker  State  et  al..  30446 
PF  Technologies.  48254 
Philadelphia  Gear  Corp.,  54074 
Philadelphia  Gear  Corp.  et  al.,  16222 
Philips  Lighting  Co.,  19387 
Plum  Creek  Timber,  75313 
PMC  Specialties  Group  et  aJ.,  32130 


Precision  Headed  Products  et  al.,  51847 

Quaker  Oats  Co.,  45109 

R.  Daye  Ltd.  et  al.,  46953 

Radionic's,  Inc.,  et  al.,  19388 

Ray-Ban  Sun  Optics,  524,  46955 

Reliable  Exploration,  Inc.,  55285 

Renfro  Corp.  et  al.,  16223 

Rco  Plating,  Inc.,  et  al.,  25946 

RHI  Reftactories  et  al.,  35400 

Robed  Bosch  Corp.,  64258 

Robotex,  Inc.,  525 

Rochester  Button  Co.,  25947 

Rugged  Sportswear,  82393 

Rycrafl,  Inc.,  69050,  78195 

S.  Bent  &  Bros.,  Inc.,  20489 

S.I.  Cutting,  Inc.,  75313 

Samsonite  Corp.,  80459 

Santtony  Wear  LLC,  58565 

Sasib  et  al.,  80459 

Scientific  Research  Co.,  40138 

Shelby  Yam  Co  et  al.,  21473 

Shell  Chemical  Co.,  40139 

Shepherd  Opetating,  Inc.,  42395 

Sherman  Lumber  Co.,  25948 

Shipley  Ronal,  Inc.,  75313 

Siebc  Automotive,  13992 

Simonds  Industries  et  al.,  17312 

Simpson  Pasadena  Paper  Co.,  37578 

SKFUSA,  Inc.,  45109 

Smith  &  Nephew,  Inc.,  55286 

Smurfit-Stone  Contamer  Corp.,  8743 

Sommers,  Inc.,  et  al.,  55049 

Sony  Magnetic  Products  Inc.  of  America,  5695 

Sony  Magnetic  Products  Inc.  of  America,  et 

al.,  2432 
Spencer's  Inc.,  56334 
Spring  Ford  Industries,  Inc.,  17677 
STAEG  Hamatech,  Inc.,  82393 
Staffing  Solutions,  51850 
Standard  Forged  Products,  Inc.,  ct  al.,  80456 
Stanley  Works  et  al.,  50026 
Stanly  Knitting  Mills  Co.  et  al.,  54074 
Staples  Business  Advantage,  Staples,  Inc., 

82394 
Swank,  Inc.,  31605 
Swiss  Maid,  Inc.,  et  al.,  46956 
Tecumseh  Products  Co.,  46958 
Tempset,  Inc.,  42392 
Thaw  Corp.,  21471 
Thomas  Energy  Services,  16224 
Timbergon,  21472 
Tini  Industries,  Inc.,  et  al.,  60686 
Tony  Lama  Boot  Co.,  15357 
Touch  of  Lace  et  al.,  45620 
Transsouthem  Leasing  et  al.,  40139 
Trinity  Industries,  Inc  ,  62369,  69048 
TRW,  Valve  Division,  80460 
Tultex,  Corp.,  21472 
Twin  Ridge  Corp.,  56334 
UFE,  Inc.,  55286 

United  Technologies  Automotive,  Inc.,  8745 
Valve  Division,  78195 
Vesuvius  Premier  Refractories,  25947 
VF  Workwear/Horacc  Small  et  al.,  45622 
Vincennes  Industries,  64258 
Vinson  Timber  Products,  Inc.,  56335 
Vinson  Timber  Products,  Inc.,  et  al..  37579 
Voyager  Emblem  Inc.,  53032 
Vulcan  Materials  Co,  et  al.,  66261 
W.P  Industries,  55286 
Wagener  Manufacturing  Co.,  7568 
Walker  McDonald  Manufacturing  Co.,  50027 
Wallowa  Forest  Products,  65328,  65329 
Wallowa  Forest  Products  et  al.,  60687.  65329 
Warner's  Distribution  et  al.,  56940 
Weathervane  Window,  Inc.,  et  al.,  14626 


Wciser  Lock,  19389 

Western  Moulding  Co.  et  al.,  8743,  34732 
Westwood  Lighting,  40137 
Wexco  Corp.  et  al.,  64258 
Whistler  Corp  of  Massachusetts,  5695 
Whizard  Protective  Ware  Corp.,  31606 
William  Cartel  Co.,  13993 
Williams  Cutting  Service,  Inc.,  13995 
Wolverine  Tube,  Inc.,  7568 
Wolverine  Tube,  Inc  ,  et  al.,  30442 
Wolverine  World  Wide.  Inc.,  64259 
Xerox  Corp.  et  al.,  58565 
Zin  Plas  et  al.,  19389 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8448, 
11803,  13016,  13018,  14629,  15357, 
17537,  18125,  18131,21803,24510, 
26636,  31606,  31607,  33358,  35126, 
36726,  45999,  46179,  48254,  51034, 
51036,  53752,  54863,  55286,  55287, 
57209,  59019,  59021,  59470,  60688, 
65883,  65884,  66775.  67763,  68159, 
68160,80960,82394 
Alien  temporary  employment  labor  certification 
process: 
Agriculture  and  logging    lO^tTM:'  effect  wage 
rates,  meal  ctiargev   .ind  nvumiiim  travel 
subsistence  reirnbursemeni.  5t!vt 
Committees;  establishment,  renewal,  termination, 
etc  : 
Migrant  and  Seasonal  Farmworker  Employment 
and  Training  Advisory  Committee,  50028, 
79906 
Native  American  Employment  and  Training 
Council,  49267 
Environmental  statements;  availability,  etc 
Carville,  LA;  new  Job  Corps  Center  at  former 
Gillis  W.  Long  Hansen's  Disease  Center. 
16224,31349 
Exeter,  RI;  new  Job  Corps  Center,  13019 
Hartford,  CT;  new  Job  Corps  Center  off 

Overlook  Terrace,  18132 
Wilmington,  DE;  new  Job  Corps  Center  at  9 
Vandever  Avenue,  18 132 
Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods;  changes,  15358, 

44548 
Federal  Unemployment  Tax  Act;  certifications, 

66775 
Unemployment  insurance  benefit  accuracy 
measurement  program  data  ( 1999  CY); 
availability,  5 1 850 
Unemployment  insurance  program  letters — 
Acceptable  narrative  reasons  for  separations; 
consolidated  list  amended  to  include 
separations  from  Army.  8746 
Federal  unemployment  insurance  law; 
mterpretation,  41729,  46000,  70939 
Grants  and  cooperative  agreements;  availability, 
etc  : 
Community  audits;  selected  demonstration 

projects,  53753 
H-IB  technical  skill  training  programs,  46958 
Incumbent'dislocatcd  worker  skill  shortage  11 

demonstration  program,  64991 
Individual  Training  Account  Approaches, 
implementation  through  ITA  experiment, 
55288 
Job  Training  Partnership  Act — 
Comprehensive  incumbent/dislocated  worker 
retraining  demonstration  program,  16638 
H-IB  technical  skill  training  programs,  16658 
Skills  Shortages,  Parmership  Training/System 
Building  Demonstration  Program,  10547, 
17315 
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Minority  colleges  and  universities  workforce 

partnerships  and  training  strategies  to 

address  skill  shortages  demonstration 

program.  46969 
National  Farmworkers  Jobs  Program,  33828, 

58808 
Quality  Child  Care  Initiative,  30623 
Wagner-Peyser  Act- 
Basic  labor  exchange  activities;  State 
planning  allotments,  34735 
Workforce  Investment  Act  allotments  and 

Wagner-Peyser  Act  prelmunaiy  planning 

estimates  for  States,  8236 
Work  Incentive  Program,  33830,  35673 
Youth  offenders;  selected  demonstration 

projects,  79124,  80961 
Labor  exchange  performance  measurement  system; 

comment  request,  49708 
Labor  surplus  areas  classifications; 

Annualhst,  69188 
1 1      Addiuons.  14630 
Meetings 

Migrant  and  Seasonal  Farmworker  Employment 

and  Training  Advisory  Committee,  16226. 

50029 
Native  American  Employment  and  Training 

Council.  25365.  68160 

ed  Apprenticeship  Federal  Committee. 
3993,  35400.  45803.  60979 
NAFTA  transitional  adiustment  assistance: 
3-1,  Inc.  31608 
A.  Schulman,  Inc.,  45110 
All  Technologies,  Inc.,  49840 
Alstom  Power   Inc.,  62371 
Amencan  Bag  Corp.,  65328 
Amaek  Aerospace,  21472 
Ametek  L  S  Gauge  Division,  42395 
A. MP    Inc  .  16226 
A>dr..    CI  a:     ^2372 
Avenl  in^  .  3o447 

Barrv  Callebaut  USA,  Inc.,  5690,  13991 
Brown  Wooten  Mills,  Inc.,  64259 
Cadillac  Curtain  Corp.,  17315 
Case  Corp ,  16220 
Celanese  Acetate  et  al.,  76289 
Ceiplex,  24996 
Charies  Craft,  Inc.,  51852 
Chavez  Signs,  Iik.,  42396 
ChevTon  Products  Co..  46988 
Cloverland  Manufacturing,  Inc.,  et  al.,  57385 
!  I  Competitive  Engineering  et  al.,  37580 
Consolidated  Metco.  Inc  .  65328 
Cooper  Energv  Services,  25947,  36468,  42396 
Cooper  EnergN  Services  et  al.,  5690 
Court  Meul  Fimshing,  Inc.,  19390,  21472 
Custom  Emblems,  Inc.,  45623 
Dana  Corp  et  al.,  32126 
Delphax  Corp  .  19390 
DeZurik  Corp..  37577 
Diana  Knitting  Corp.,  19391 
Flynt  Fabrics,  Inc.,  et  al.,  7563 
Fort  James  Operating  Co.,  36471 
Four  Seasons  of  Georgetown,  62374 
Furniture  Crafters,  40140 
Garden  Grow  Co.,  76291 
General  Electric  Co.,  525 
General  Motors  Corp.,  60686 
GL&V/Dorr-Oliver,  Inc.,  17678 
Glacier  Gold  Compost,  Inc..  37581 
Greenwood  Mills  Inc..  78195 
Gynecare,  53033 

Hart  Mountain  Millworks  et  al.,  54075 
Hearst  Entertainment  et  al.,  451 10 
Hobman  Corp  et  al.,  69341 
Holmes  Group,  5 1 847 
Homemaker  Industries,  Inc.  25947 


Honeywell,  Inc  ,  et  al ,  40134 
House  of  Perfection,  Inc.,  34738,  51853 
Hutchinson  Technology,  Inc.,  54072 
Imaging  Technologies,  Inc.,  59471 
International  Business  Machines  Corp.  (IBM), 

53031 
Invensys  Best  Power,  42396 
ITT  Industnes,  46989 
Jenny  K  Fashions,  75313 
Johnson  &  Johnson  Medical,  Inc.,  82395 
Johnson  Controls.  Iik.,  40140 
Joseph  Timber  Co.,  69050 
Justin  Boot  Co.,  13993 
Kellogg  Co.,  17311.21473 
Lambda  Electronics,  Inc.,  525 
Lear  Corp ,  56941 
Lebanon  Machine,  45 1 10 
Uvi  Strauss  &  Co.,  7568,  15359.  55048,  65329 
Louisiana  Pacific  Corp.,  69050 
Marathon  Ashland  Pipe  Use  LLC,  13994 
McCain  Foods.  19391 
McMoRan  Exploration  Co.,  13994 
Mediacopy,  42396 
Mid-American  Electro-Cords,  36472 
Mineral  Ridge  Resources,  Itk.,  25949 
Morton  Forest  Products,  60690,  65329 
Motor  Coils  Manufacturing.  35397 
Mountaineer  Precision  Tool  &  Mold,  Inc., 

58566 
Muskin  Leisure  Products,  Inc.,  2437 
Nocona  Boot  Co  ,  15360 
NovaBus,  Inc.,  53032,  75314 
Oshkosh  B'Gosh,  Inc.,  45107 
PacifiCoip.  19386 

Philips  Electronics  North  America  Corp.,  5697 
Plum  Creek  Timber,  69051 
Precision  Headed  Products  et  al.,  51847 
R.  Dayc  Ltd.  et  al ,  46953 
Reliable  Exploration,  Inc..  53033 
Renewable  Energies  et  al.,  19391 
Rirvik  Holdmgs,  Inc  .  15360 
Rockwell  Automation,  55051 
Ruggui  Sportswear,  82395 
S.  Bent  &  Bros.,  Inc.,  19393 
Sagaz  Industries,  Inc.,  46989 
Samsonite  Corp  ,  80460,  82396 
Santtony  Wear  LLC,  58566 
Sara  hee  Sock  Co.,  525 
Shelby  Yam  Co.  et  al.,  21473 
Sherman  Lumber  Co.,  25948 
Siebe  Automotive,  13992 
Simonds  Industries  et  al.,  17312 
Smurfit-Stone  Container  Corp.,  13994 
Sommcrs,  Inc..  et  al.,  55049 
Sony  Magnetic  Products  of  America,  Inc.,  et 

al.,  2432 
Southland  Manufacturing  Co.  Inc.,  42396 
Standard  Forged  Products,  Inc.,  et  al.,  80456 
Stanley  Door  Systems,  Stanley  Works  Co.,  et 

al.,  82396 
Stanly  Knitting  Mills  et  al.,  55051 
Staples  Business  Advantage,  Staples,  Inc., 

82400 
Sun  Apparel  of  Texas,  Ltd..  62374 
Supenor-Essex.  16227,  25948 
Swiss-M-Tex  et  al..  30447 
Talon.  Inc.,  25948 
Tandycrafts,  Inc.,  19393 
Tektronix,  inc.,  249% 
Tempset,  Inc.,  42392 
Thaw  Corp.,  21476 
Thomas  &  Betts  Corp.,  54076 
Thomson  Consumer  Electronics.  Inc.,  64259, 

78196 
Timbergon,  20489 
Tini  Industries,  Inc.,  et  al.,  60686 


Energy 

Todd  Products  Corp.,  15358 

Tony  Lama  Boot  Co.,  15360 

Touch  of  Lace  et  al.,  45620 

Trinity  Industries,  Inc.,  62369,  69048 

Tultex  Corp  et  al..  5698 

Tweco  Products,  13995 

UFE,  Inc.,  54076 

United  States  Leather,  Lackawanna  Leather, 
82400 

VDO  Noith  America,  LCC,  20489 

Victor  Equipment  Co.,  8745 

Victor  Equipment  Co.  et  al.,  101 1 1 

Walker  McDonald  Manufacturing  Co.,  50029 

Wallowa  Forest  Products,  62374 

Wallowa  Forest  Products  et  al.,  65329 

Weatiiervane  Window,  Inc.,  et  al.,  14626 

Weiser  Lock,  19393 

Western  Moulding  Co.  et  al.,  34732 

Westwood  Lighting,  40137 

WTiistler  Corp.  of  Massachusetts.  5699 

William  Carter  Co.,  13995 

Williams  Cuttmg  Service.  Inc..  13995 

Wolvenne  Tube,  Inc.,  7569 

Wolvenne  Tube,  Inc.,  et  al.,  30442 

Wolvenne  World  Wide,  Inc.,  64260 
Reports  and  guidance  documents,  availability,  etc.: 

Directives  system;  information  request,  58212 

Workforce  Investment  Act;  unified  planning 
guidance,  2464 
Unemployment  compensation  for  ex- 
servicemembers ; 

Remuneration  schedules.  4842,  41098 
Workforce  Investment  Act,  unplementation: 

Lower  livmg  standard  income  level 
determination,  30630,  34820 

One-Stop  service  delivery  system;  resource 
sharing  and  cost  allocation  methodologies, 
39760 

Employment  Manaards 
AdminiMfiinon 

ilULES 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969, 
as  amended: 
Black  Lung  Benefits  Act — 

Individual  claims  by  former  coal  miners  and 
dependence  processing  and  adjudication; 
regulations  clarification  and 
simplification,  79920 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3254, 
7397,  13794,  20203,  31608,  38302,  41731, 
44838,  49268,  56335,  62753,  64260, 
69793,  77392 
Minimum  wages  for  Federal  and  federally-assisted 
constrxiction;  general  wage  determination 
decisions,  137,  1180,  2437,  3483,  4566,  5699, 
7060,  8448,  10113,  11605,  13024,  14630, 
15926,  17315,  18352,  20204,  21476,  24996, 
26237,  30637,  31929.  34233.  35401.  36727. 
37800,  39203,  40701,  42032,  43786,  45411, 
46496,  48015,  49269,  50574.  51853.  53226, 
54563.  56004,  57387,  58566,  59876,  60979, 
63100,  64458,  66262.  67764.  69575.  70617, 
75314,  77041,  78513,  80%1,  83099 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy 

Department 
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See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Management  and  operating  contracts — 
Financial  management  clauses,  21371 
Patent  regulations,  revision,  68932 
Rewrite  of  regulations  and  technical  and 
administrative  changes,  80994 
Mentor-Protege  Program,  21367 
WhisUefolower  actions;  associated  costs,  62299 
Assistance  regulations: 
Uniform  admimstrative  requuements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 
Assistance  to  foreign  atomic  energy  activities: 
Miscellaneous  amendments,  16124 
Correction,  26278 
Contractor  employee  protection  program;  criteria 
and  procedures,  6314 
Correction,  9201 
Defense  nuclear  facilities;  disposal  of  real  propeity 

for  economic  development,  10685 
Nuclear  activities;  procedural  rules;  general 
statement  of  enforcement  policy,  15218 
Nuclear  safety  management;  contractor-  and 

government-operated  nuclear  facihties,  60292 
PROPOSED  RULES 
Acquisition  regulations: 
Contractor  legal  management  requirements. 

63809 
Cost  principles  and  various  clauses;  changes, 

37335 
Management  and  operating  contracts,  13418 
Products  containing  recovered  materials,  71292 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Nuclear  waste  repositories: 

Yucca  Mountain  Site,  NV;  suitability  guidelines 
Correction,  1 1 755 
Hearings.  2361 
Semi-annual  agenda,  22716,  73760 

NOTICES 

2001  American  S<)lar  Challenge;  sponsorship  and 
support  request,  51301 

2002  Solar  Decathlon;  sponsoiship  and  support 
request,  38521 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
11044,  35623,  46906,  61314,  69918,  82328 
Atomic  energy  agreements;  subsequent 

arrangements,  15141,  47974,  49794,  58267, 
59176,60652 
Committees;  establishment,  renewal,  termination, 
etc.: 
American  Statistica'  Association  Committee  on 

Energy  Statistics,  63848 
Environmental  Management  Advisory  Board, 

4813 
Environmental  Management  Site-Specific 

Advisory  Board,  33312 
Fire  Safety  and  Preparedness  Commission, 

79812 
Nuclear  Energy  Research  Advisory  Committee, 

60413 
Secretary  of  Energy  Advisory  Board,  16380 
Worker  Advocacy  Advisory  Committee,  77604 
Defense  Nuclear  Facilities  Safety  Board 
recommendations : 
Configuration  management,  vital  safety  systems, 

32082 
Fissionable  and  other  nuclear  material  that  for 
safety  reasons  should  not  be  permitted  to 


remain  unremediated;  stabilization  and  safe 
storage,  38268 
Nuclear  material  stabilization  and  storage, 
16194 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Avista  Corp.,  69752 

British  Columbia  Power  Exchange  Corp.,  3432 
California  Power  Exchange  Corp ,  24460 
Citizens  Power  Sales  LLC,  16579 
C.MS  Marketing,  Services  &  Trading  Co.,  35057 
Constellation  Power  Source,  Inc.,  2935 
Dominion  Resources,  36676 
Energy  Atlantic,  LLC,  69752 
Enron  Power  Marlceting,  Inc.,  et  al.,  1607 
H.Q.  Energy  Services  (U.S.)  Inc.,  36892 
Idaho  Power  Co.,  31153 
Merchant  Energy  Group  of  the  Americas,  toe., 

39137 
Morgan  Stanley  Capital  Group  Iik.,  41449 
New  Yort  Independent  System  Operator,  Inc., 

41643 
NRG  Power  Marketing,  toe  ,  10780 
PanCanadian  Energy  Services  Inc.,  53992 
Sempra  Energy  Trading  Corp.,  15621,  71094 
Split  Rock  Energy  LLC,  41449 
Tractebel  Energy  Marketing,  Inc  ,  6363 
Western  Systems  Power  Pool,  50509 
Williams  Energy  Marketing  &  Trading  Co., 
4954 
Environmental  statements;  availability,  etc.: 
Foreign  research  reactor  spent  nuclear  fuel; 
nuclear  weapons  nonproliferation  policy, 
44767 
Hanford  Site,  Richland  WA— 

Expanded  civilian  nuclear  energy  research 
and  development  and  isotope  production 
missions;  role  of  Fast  Flux  Test  Facility, 
46443 
Idaho  high-level  waste  and  facilities  disposition. 

3432,  9257 
Jacksonville,  FL;  JEA  Circulating  Fluidized  Bed 

Combustor  Project,  40616 
JEA  Circulating  Fluidized  Bed  Combustor 

Project,  Jacksonville,  FL,  76614 
Los  Alamos  National  Laboratory,  NM — 
Cent)  Grande  fire;  analysis  of  emergeiKy 

actions,  60925 
Conveyance  and  transfer  of  land  tracts 
administered  by  DOE,  4813,  14952 
Oak  Ridge  National  Laboratory,  TN;  transuranic 
(TRUyalpha  low-level  waste  treatment, 
48683 
Public  Service  Co.  of  New  Mexico;  electric 
transmission  lines  across  U.S.-Mexico 
border,  45042 
Savannah  River  Site,  SC— 

High-level  waste  tank  closures;  meetings, 

79813 
Spent  nuclear  fuel  management,  48224 
Sodium-bonded  spent  nuclear  fuel;  treatment 

and  management,  56565 
Surplus  Plutonium  disposition;  mixed  oxide 

fuel,  1608 
Waste  management  program — 
Nevada  Test  Site,  NV;  low-level  waste  and 
mixed  low-level  waste  treatment  and 
disposal,  10061 
Transuranic  radioactive  waste  treatment  and 
storage,  82985 
Yucca  Mountain,  NV;  spent  nuclear  fuel  and 
high-level  radioactive  waste  disposal; 
geologic  repository,  442,  6192 
Environmental  statements;  notice  of  intent: 
Energy  Technology  Engineering  Center 

Environmental  Restoration  Project,  55949 


Los  Alamos  National  Laboratory  Technical 

Area  18  Missions,  NM;  relocation,  25472 
Scoping  meeting  postponed  due  to  fire,  31536 
Scoping  meeting  rescheduled,  34155 
Federalism;  intergovenmiental  consultation;  policy 

statemoit,  13735 
Federal  land  and  resource  managei.ient: 
Watershed  management;  unified  Federal  policy, 

62S66 
Federal  Power  Act: 
Emergency  orders — 
California;  electric  energy  shortage,  82989 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Kentucky  Pioneer  Gasification  Combined  Cycle 

Demonstration  Project,  KY;  electric -power 

generating  plant  design,  construction,  and 

operation,  20142 
Miamisburg  Environmental  Management 

Project  OH;  new  soil  staguig  area,  39888 
Roane  County,  TN;  Clinch  River  floodplain 

strip  adjoimng  Boeing  pfx)perty,  2571 1, 

75680 
Weldon  Spring  Site,  MO— 
Groundwater  interceptor  trench  construction, 
2142 
Grant  and  cooperative  agreement  awards: 

Jim  Walter  Resources,  Inc.,  et  al ,  12977 
Grants  and  cooperative  agreements;  availability, 
etc.: 
2001  Future  Energy  Challenge;  low-cost 

prototype  inverters.  3951 
Advanced  Coal  Research  Support  at  U.S. 

College>  and  L  mversities,  77604 
Advanced  Detector  Research  Program,  50685 
Advanced  materials  in  advanced  mdustnal  gas 

turtmies,  3436 
Advanced  microturfoine  systems;  cooperative 

research  and  development,  6193 
AdvaiKed  Natural  Gas  Reciprocating  Engines 

Program,  36677 
Alternative  fiiel  vehicle  user  mfrastructure 

projects,  39378 
Aluminum  Visions  of  the  Future,  30094 
Atmospheric  Chemistry  Program  Science  Team, 

13736 
Biobased  Products  and  Bioenergy  Technologies, 

1146 
Biobased  |)roducts  industry;  multidisciplinary 

education  and  training  |>rograins,  3039S, 

71095 
Biomass  cofiring  opportunities,  8350 
Bioremediation  and  its  Societal  Imphcations  and 

Concerns  Research  Program,  58058 
Chemical  and  Biological  Nonproliferation 

Program,  33312 
Coal,  oil,  and  gas  energy  resources 

development;  technologies  and  capabilities 

development,  70334 
Commercialization  Assistance  Program.  4 1 644 
Domestic  aluminum  industry;  energy  efficiency 

technologies  development  and 

implementation,  75269 
Energy  Efficient  Building  Equipment  and 

Envelop  Technologies,  Round  III,  4242, 

77607 
Enhanced  Geotfaennal  Systems  Project,  20145 
Environmental  Management  ihTOgram,  1 147 
Experimental  Program  to  Stimulate  Competitive 

Research,  20437 
Forest  products  industry;  black  liquor/biomass 

gasification  development  and 

demonstration,  762 
Glass  industry,  economic  competitiveness 

enhancement,  energy  consumption 

reduction,  and  environmental  impacts 

reduction.  4814.  25475 
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High-energy  density  arid  laser-maner  interaction 

studies,  17861 
High  Pressure  Combustion  Kinetics; 

universities,  private  energy  ep  iipment 

researchers,  dr/elopers,  or  manufacturers, 

5858 
Historically  blacic  colleges  and  universities  and 

other  minority  institutions;  support  of 

advanced  fossil  resource  utilization 

research,  1854 
Human  Genome  Program;  ethical,  legal,  and 

social  implications,  2384,  78148 
Hybrid  power  systems,  1 5899 
Hydropower  turbine  technology;  cost-shared 

testing  to  determine  biological  performance 

of  large  turbines,  63575 
Industries  of  the  Future,  Emerging  Technology 

Deployment,  77350 
Industry  of  the  Future  Sectors;  technologies 

development,  71095 
Integrated  Assessment  of  Global  Climate 

Change  Research  Program.  10481 
Integrated  Software  Infrastructure  Centers, 

79346 
Low  power  and  low  head  hydropower  turbine 

technology,  fish  passage  characteristics, 

cost-shared  testing.  70335 
Magnetic  fusion  energy  sciences;  theoretical 

research,  34459 
Medical  Applications  Program,  14549,  55950 
Metal  casting  industry;  cost  shared  research  and 

technologies  development,  65848 
Methane  hydrates;  deposits  assessment  and 

recovery,  81515 
Microbial  Genome  Program,  50510 
Million  Solar  Roofs  Initiative  Program  for  State 

and  Local  Partnerships,  79086 
Nanoscale  science,  engineering,  and  technology; 

innovative  research,  75270 
National  Gas  Infrastructure  Reliability  Program, 

67721 
Natural  and  Accelerated  Bioremediation 
.         Research  Program,  75681 
[Natural  gas-powered  vehicle  exhaust  p)article 

sampling  study.  51816 
Nuclear  Energy  Research  Initiative.  62337 
Nuclear  Engineering  Education  Research 

Program,  55228 
Nuclear  Medicine  Education  Award  Program, 

51302 
Nuclear  Physics  Outstanding  Junior  Investigator 

Program.  50686 
Oil  industry;  preferred  upstream  management 

practices;  identification  and  demonstration, 

19364 
Outstanding  Junior  Investigator  Program,  51817 
Petroleum  Industries  Vision  of  the  Future, 

15141 
Plasma  Physics  Junior  Faculty  Development 

Program.  5983 1 
Power  Plant  Improvemait  Initiative,  77351 
Radiation  health  effects  studies  in  Russian 

Federation,  8688 
Renewable  bioproducts  industry;  research, 

development,  and  demonstration  of 

technologies,  etc.,  24686 
RflMUch,  development,  and  demonstration; 

2001  Broad  Based  Solicitation.  76621 
Robotics  and  Intelligent  Machines  Program, 

75927 
Science  Office  Financial  Assistance  Program. 

76622 
Sciences  and  engineering  training  for  Native 

Americans.  African  Americans   Hispanic 

Americans.  Asian-Pacific  Americans. 

wonitT    a.nt!   ■jis.ibict!  ^tuut-nls,  17650 


FEDERAL   REGISTER   INDEX.  Januan     iHctmbt!    ;(nk> 


Scientific  Discovery  through  Advanced 

-Computing;  National  Collaboratories  and 
High  Performance  Networks,  79350 

Solar/converter  technology  advancement; 
university  research,  12223 

Solid  State  Energy  Conversion  Alliance,  55008 

Steel  making  processes;  conceptual  designs, 
70559 

Steel  Visions  of  the  Future,  38268 

Terrestrial  Carbon  Processes;  research,  14551 

Tribal  Colleges  and  Universities;  Potential 
Applications  of  Renewable  Energy 
Technologies;  Feasibility  Studies.  15321 
U.S.-Afhca  Sustainable  Energy  Program,  75271 
U.S.  chemical  industry;  Vision  2020  cost-shared 
research  and  technology  development 
projects,  21405 

University  photovoltaic  research,  education,  and 
collaboration,  2143 

University  Reactor  lnstr\imentation  Program, 
60413 

Uranium  and  thorium;  active  processing  sites; 

reimbursement  for  costs  of  remedial  action, 

2143 
Weatherization  Training  and  Program 

Enhancement,  36125 

Interstate  electric  transmission  system;  mandatory 
electric  reliability  standards;  comment 
request.  69753 

Inventions,  Govenunent-owned;  availability  for 
licensing.  5859,  47974.  60175 

Los  Alamos  National  Laboratory,  NM;  Ceno 
Grande  fire;  emergency  activities  in  response 
to  major  disaster  conditions,  38522 

Meetings: 
Advanced  Scientific  Computing  Advisory 

Conunittee,  59176 
Asia-Pacific  Economic  Cooperation  Energy 

Ministers  Conference,  17861 

Basic  Energy  Sciences  Advisory  Committee, 

6195,57178,70700 
Biological  and  Environmental  Research 

Advisory  Committee,  18320,  70700 

IX3E/NSF  Nuclear  Science  Advisory 
Committee,  50687 

Environmental  Management  Advisory  Board, 
14258,57178  ^ 


Energy 

Envirofuneiital  Management  Site-Specific 
Advisory  Board — 
Femald  Site,  OH.  12979.  398M,  53706, 

63848  80844 
Hanford  Site,  WA,  764,  14961.  31305. 

50688.61156 
Idaho  National  Engineering  and 

Environmental  Laboratory,  ID,  1 149, 

12978.  39379,52102,63575 
Kiitland  Area  Office  (Sandia),  NM,  4816, 

11564,  17491.  26825.  36126,  39378. 

46907,  53993 
Los  Alamos  National  Laboratory.  NM,  1 148, 

5859,  12979,  18320,  26824.  31891. 

36125.  41646.  48229.  54845,  59177. 

64691.  70701 
Nevada  Test  Site,  NV.  4815.  IS62I.  32082. 

50976,  57327.69918 

Oak  Ridge  Reservation,  TN,  2144.  7859, 
15622,  20957,  31304,  39379,  44768, 

50977,  57327,  63067,  69919,  80845 
Paducah  Gaseous  Diffusion  Planu  KY,  1 148, 

4816,  10781,  16580,  26826,  34155, 
39889.  48229,  53993.  58758,  64204. 
80844 
Pantex  Plant,  TX,  6364,  12980.  18320, 
26826,  36126.  40617,  48228,  54845, 
58520.  67722 
Rocky  Rats,  CO,  4815,  7533,  15622.  20956, 
32082.  38527,  44768,  50687,  57595, 
60174,61314,70335,  79087 
Savannah  River  Site,  SC.  763.  12980,  26825. 

39889,53993,62713,80845 
Semi-Annual  Chairs,  5860,  44031 
Fusion  Energy  Sciences  Advisory  Committee. 

764.  39380,  64205 
High  Energy  Physics  Advisory  Panel,  7533, 

37364,  52102 
Hydrogen  Technical  Advisory  PaneL  48 1 7, 

67722 
International  Energy  Agency  Industry  Advisory 

Board.  14258.  55228,  66737,  67723 
National  Coal  Council,  20145,  61 157,  64205 
National  Petrolexmi  Council,  34156 
Nonproliferation  and  National  Security  Advisory 

Committee,  31153,  62714 
Nuclear  Energy  Research  Advisory  Conunittee, 

12981,20439,66738,79088 
Secretary  of  Energy  Advisory  Board,  765.  2935, 
3673,  5624,  10484,  1 1771,  20145,  20146, 
30577,  37125,  38269,  38528,  41645. 
49556.  56570,  59406,  59832,  60413, 
63849,  66738,  66739,  69919,  70890, 
75272,  77608,  82991 
Worker  Advocacy  Advisory  Conumtloe,  80846 
Natural  gas  exportation  and  importation: 

Aquila  Energy  Marketing  Corp.  et  al.,  63849 

Avista  Corp.  et  al..  48689 

BC  Gas  Utility  Ltd.,  25475 

Burbank.  CA,  Public  Service  Department,  et  al., 

26827 
Ductos  de  Nogalcs,  USA,  LLC.  et  al.,  30976 
Engage  Energy  US,  LP.,  et  al..  56875 
Enron  Canada  Corp.  et  al.,  2599 
Fma  Natural  Gas  Co.  et  al,  68131 
IGI  Resources.  Inc  .  et  al.,  44769 
Koch  Energy  Tradmg.  Inc.,  et  al.,  77860 
Petrocom  Energy  Group.  Ltd..  et  al.,  14553 
Phillips  Alaska  Natural  Gas  Coq).  et  al..  1856. 

25475 
RDO  Foods  Co.,  14259 
Sonat  Energy  Services  Co..  1857 
Texaco  Natural  Gas  Inc.  et  al..  38269 
Wessely  Marketing  Corp.  et  al.,  7534 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Business  Commerce  Solutions,  4 1 646 
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Powerplant  and  industrial  fiiel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Cleco  Evangeline  LLC  et  al.,  1620 
Freestone  Power  Generation,  L.P.,  46907 
Gateway  Power  Project,  LP.,  et  al..  26195 
Jackson  County  Power,  LLC,  70335 
LSP-Nelson  Energy.  LLC,  et  al..  58520 
LSP-Pike  Energy.  LLC.  et  al..  80846 
Mesquite  Power.  LLC.  et  al..  60653 
Newington  Energy,  LLC.  et  al..  39137 
PG&E  Energy  Trading-Power.  L.P..  46907 
Reliant  Energy  Channelview  LP.  8688 
Reliant  Energy  Desert,  LLC,  et  al.,  15623 
Rumford  Power  Associates,  LP.,  et  al., 

70560 
Southaven  Power,  LLC,  4954 
South  Carolina  Electric  &  Gas  Co.  et  a].. 
63850 
Presidential  permit  applications: 
Brownsville  Public  Utilities  Board,  40618, 

43309 
Central  Power  &  Light  et  al.,  7859 
Detroit  Edison  Co  et  al.,  53994 
Edison  Sault  Electric  Co.,  52414 
Tucson  Electric  Power  Co.,  56875 
Radiological  condition  certifications: 

Kimble  Property.  Hamilton  County,  OH.  51303 
Reports  and  guidance  documents;  availability,  etc.: 
Depleted  uranium  hexafluonde  matenals  use 

roadmap,  54245 
Environmental  cleanup  program  at  sites;  long- 
term  stewardship  study,  64934 
Materials  with  residual  radioactive 

contamination,  control  of  releases  from 
DOE  facilities;  criteria,  60653 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual  (Revision  1),  62532 
Pantex  Plant — 
Safe  storage  of  pits;  implementation  plan, 
7004 
Power  Outage  Study  Team  findings  from 
summer  1999;  workshops,  298 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  65848 
Trespassing  on  Department  property: 
Idaho  Operations  Office  properties  and 

facilities;  designation  as  off-limits  areas, 
30094 

I-  ntrt;>  Ffficiencv  aiui  R>  uewable 
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Consumer  products;  energy  conservation  program: 
Fluorescent  lamp  ballasts;  energy  conservation 
standards,  56740 
Energy  conservation: 
Commercial  and  industrial  equipment,  energy 
efficiency  program — 
Electnc  motors,  test  procedures,  labeling,  and 
certification  requirements;  correction, 
2227 
Electric  and  hybrid  vehicle  research, 

development,  and  demonstration  program; 
petroleum-equivalent  fuel  economy 
calculation,  36986 
Energy  savings  performance  contractmg; 

technical  amendments.  39784 
New  Federal  commercial  and  multi-family  high 
rise  residential  buildings;  energy  code, 
60000 
State  Energy  Program;  Special  Projects  funding. 

25265 
Weatherization  assistance  program  for  low- 
income  persons,  77210 


PROPOSED  RULES 

Commercial  and  industrial  equipment;  energy 
conservation  program: 
Commercial  heating,  air  conditioning,  and  water 
heating  equipment,  workshop,  30929 
Consumer  products;  energy  conservation  program: 
Central  air  conditioners  and  central  air 
conditioning  heat  pumps — 
Energy  conservation  standards,  8074 
Dishwashos;  test  procedures,  2077 
Electric  distribution  transformers;  efficiency 

standards,  59761,  751% 
Energy  conservation  standards — 
Central  air  conditioners  and  heat  pumps, 

59590,66514,70386 
Clothes  washers,  59550 
Fluorescent  lamp  ballasts;  energy  conservation 

standards,  14128 
Water  heaters;  energy  conservation  standards, 
25041 
Energy  conservation: 
Alternative  fuel  transportation  program — 
Alternative  fueled  vehicle  acquisition 
requirements  for  private  and  local 
government  fleets,  1831 
Local  government  and  private  fleets; 
intergovernmental  consultation 
requirements;  workshops,  44987 
Commercial  and  industrial  equipment;  energy 
efficiency  program — 
Commercial  air  conditioners  and  heat  pumps; 
test  procedures  and  efficiency  standards, 
48828,  63677 
Commercial  heating,  air  conditioning,  and 
water  heating  equipment;  efficiency 
standards.  10984 
Commercial  packaged  boilers;  test  procedures 

and  efficiency  standards.  48838 
Commercial  water  heaters,  hot  water  supply 
boilers,  and  unfired  hot  water  storage 
tanks;  test  procedures  and  efficiency 
standards.  48852 
CSA  International;  nationally  recognized 
certification  program  for  electric  motor 
efficiency;  petition,  24429 
Weatherization  assistance  program  for  low- 
income  persons,  4332 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  31891, 

36679 
Submission  for  0MB  review;  comment  request, 
60415 
Building  Energy  Codes  Program,  standard  analysis 

workshop,  6195 
Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  natural  gas,  heating  oil,  propane, 
and  kerosene,  5860 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Energy  efficiency  science  initiative,  7860 
Fuel  cell  technology  use  in  hydrogen-fwwered, 
mobile,  underground  mining  vehicles; 
research  and  development,  79088 
Hydrogen  Program;  technical  analysis  efforts, 

9258 
Renewable  energy  and  energy  efficiency 
technologies;  information  dissemination, 
public  outreach,  training,  etc.,  66976 
State  Energy  Program  special  projects,  67350 
State  science  initiative  for  applied  research, 
development,  and  demonstration  projects, 
6197 
Superconductivity  Partnership  Initiative 
Program,  51303 


Meetings: 
Appliance  Energy  Efficiency  Standards 

Advisory  Committee,  10066,  54846 
Biomass  Research  and  Development  Technical 

Advisory  Committee,  70701 
Federal  Energy  Management  Advisory 

Committee,  59833 
State  Energy  Advisory  Board,  16381,  44032, 

67724 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3438. 
8126.  12534.  21172.  21731.  31305.34687, 
40618,  40620,  44524,  44525,  48690, 
64691,81516 
Submission  for  0MB  review;  comment  request, 
15142,  20957,  25318,  26195,  37533. 
53001,  58521.  59178.  66529.  75684.  81515 
Meetings: 

American  Statistical  Association  Committee  on 
Energy  Statistics.  16381,  61157 

Engineers  Corps 

RtLLS> 

Administrative  appeal  process.  16486 
Navigation  regulations: 
Columbia  and  Snake  Rivers.  OR  and  WA; 
restricted  area  boundary  adjustments,  4124 
Water  resources  development  projects,  public  use, 
6896 
Correction.  26136 

PROPOSED  Rl  LES 
Danger  zones  and  restricted  areas 
New  River,  NC;  U.S.  Marine  Corps  waterbome 

refueling  training  operation  in  Morgan  Bay 

sector,  33426 
Permits  for  discharges  of  dredged  or  fill  material 
mto  US  waters: 
Fill  matenal  and  discharge  of  fill  material; 

defuiitions,  21292,  37738 
Regulatory  definition,  50108 
NOTICES 

Environmental  statements;  availability,  etc.: 
Anacostia  River  and  tnbutanes,  DC  and  MD, 

Northwest  Branch  Watershed,  MD; 

withdrawn,  20807 
Biloxi,  MS;  Destination  Broadwater  Resort 

project,  34677 
Coconino  County,  AZ;  Rio  de  Flag  flood 

control  study.  4232 
Guadalupe  Creek  Restoration  Project  CA, 

69916 
Guadalupe  River  Project,  CA;  modifications, 

38519 
Los  Angeles  County,  CA;  main  channel 

deepening  project  24943 
Madison,  IL,  Madison  Site  Feasibility  Study; 

radiological  contamination  cleanup,  4604 
Orange  County,  CA;  Upper  Newport  Bay 

Ecosystem  Restoration  Project  40083 
Raritan  Bay  and  Sandy  Hook  Bay,  NJ; 

humcane  and  storm  damage  reduction 

study,  12974 
San  Jose,  CA;  Coyote  Creek  at  Rock  Springs 

flood  damage  reduction  study,  34678 
Upper  North  Branch  Potomac  Watershed.  MD; 

withdrawn.  20807 
Williamson  and  Johnson  Counties.  IL;  new 

municipal  water  supply  reservoir,  68129, 

70386 
Environmental  statements;  notice  of  intent: 
Arkabutla  Lake  et  al.,  MS;  operation  and 

maintenance  activities,  52995 
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Arkansas  River,  AR  and  OK;  hfavigation  Study, 

51298 
Barataiia  Basin,  LA;  wetland  restoration  and/ 

or  creation;  feasibility  study,  26192 
Base  realignmait  and  closure — 

Sierra  Arm\  Depot.  CA;  surplus  property 
I  disposal.  43742 

Black  Wamor  and  Tombigbee  Rivers,  AL; 
I        operation  and  maintenance  dredging 

activities,  16190 
Boeuf-Tensas  Basin,  AR;  feasibility  report, 

45362 
Broome  County.  NY.  Susquehanna  River  Basin 

Aaier  management  feasibility  study; 

'AithdraM.Ti.  "^-vK^S 
Central  and  Southern  Flonda  Proiect 

romprehensive  Revieu  Integrated  Water 

Presep.e  Areas  Feasibihtv  Study,  42681 
Corpui  Chnsti  Ship  Channel,  TX,  circulation 

and  sahnit\  stud\.  ■i^^l\ 
DeL«.>ng  Mountain  Temiina;    aK    navigation 

improvements,  :2>^'t 
Devils  Lake,  ND,  tmergenv  outlet  to  Sheyenne 

River.  80838 
Eastern  Arkansas  Region  Comprehensive  Study, 

AK.  5622 
Elk  County,  PA;  Dents  Run  acid  mine  drainage 

restoration  project,  55947 
[Everglades  National  Park,  FL;  modified  water 

deliveries  project,  26193 
Greers  Ferrv  Lake,  AR;  Shoreline  Management 

Plan.  51299 
Guadalupe  Creek  Restoration  Project,  CA, 

54240 
Hardee  County,  FL — 
Farmland  Hydro  LP  Mine  Project;  dredge  and 

fill  permit  application.  49553 
IMC  Phosphate  Co  's  Mine  Project;  dredge 
and  fill  permit  application.  49554 
Harrison  County.  MS,  Pine  Hills  Casino  and 

Resort  64433 
John  Redmond  Lake.  K.S;  water  storage 

reallocation  study,  18316 
Kankakee  River  Basin.  IL  and  FN;  flood  control 

and  ecosystem  restoration  measures.  26194 
Kissimmee,  FL;  Kissimmee  Chain  of  Lakes 

drawdown  and  habitat  enhancement 

project;  comprehensive  analysis,  48488 
Lafourche,  Jefferson  and  Plaquemines  Parishes, 

LA;  bamer  shoreline  rcstorauon.  24944 
Lake  Greeson,  Lake  Ouachita,  and  DeGray 

Lake,  AR;  operation  and  maintenance 

activities,  5 1 595 
Logan  County,  WV;  Hobert  Mining,  Inc.'s 

mining  activities,  5623 
Los  Angeles  County,  CA;  Santa  Clara  River; 

Newhall  Ranch  specific  plan,  etc.,  4232 
Manhattan.  K.S;  Tuttle  Creek  Lake  Project;  dam 

safet>  assurance  study,  42682 
Marshall  and  Livingston  Counties,  KY; 

Kentucky  Lock  Addition  Project,  30573 
Mississippi  River,  MN;  Lock  and  Dam  3 

navigation  safety  and  embankments 

projects,  52994 
Monterey  County,  CA;  Salinas  Valley  Water 

Project,  11561 
New  Jerse>'  Turnpike  Authority;  permit 

application  to  discharge  fill  material  into 

U.S.  waters.  24945 
Norco  Bluffs.  Santa  Ana  River,  CA;  toe  bhiff 

stabilization.  7367 
Ohio  River  Ecosystem  Restoration  Program 

(main  stem  system  study).  36674 
Osceola  County,  FL;  Lake  Tohopekaliga 

Extreme  Drawdown  and  Habitat 

Enhancement  Project,  47972 


Pocahontas  County,  WV;  Marlinton  local  flood 

protection  project,  16191 
Rio  Puerto  Nuevo,  PR.  Kennedy-Bechara 

segment  of  flood  control  project,  1 3956 
Rueter-Hess  Reservoir.  Parker,  CO,  1359 
Sacramento,  CA;  American  River  Project;  flood 

control  and  ecosystem  restoration,  47973 
San  Francisco,  CA;  Central  Bay  rock  removal 

study,  57174 
San  Jose  and  Santa  Clara,  CA;  Guadalupe  River 

Flood  Protection  Project,  21401 
St.  Louis  County,  MO;  Missouri  Riv»  flood 

plain  developments,  4234 
Texas  City  Channel,  Galveston  County.  TX; 

containerized  cargo  terminal  construction 

on  Shoal  Point.  52995 
Tillamook  County.  OR,  Tillamook  Bay  and 

estuary  flood  damage  reduction  and 

ecosystem  restoration,  34452 
Upper  Des  Plaines  River,  IL;  flood  control 

measures.  50685 
White  River  Basin.  AR  and  MO;  White  River 

Minimum  Flow  Project,  34453,  36509 
Yolo  County,  CA;  flood  reduction  investigation, 

26194 
Federal  land  and  resource  management: 

Watershed  management;  unified  Federal  policy, 

62566 
Harbor  Maintenance  Trust  Fund  status;  annual 

report  to  Congress.  7367 
Meetings: 
Coastal  Engineering  Research  Board,  31889 
Future  water  resources  citallenges;  regional 

listening  sessions,  34453,  36675 
Inland  Waterways  Users  Board,  13957,  40084, 

58057 
J   Bennett  Johnston  Waterway  Project,  LA; 

public  forum,  17643 
Nationwide  permits  (NWPs);  issuance,  reissuance, 

and  modifications.  12818,  14255 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
3131807  Canada,  Inc.,  el  al;  appanuus  and 

method  for  removing  water  from  aqueous 

sludges,  76613.  81490 
Concrete  armor  unit  for  protecting  coastal  and 

hydraulic  structures  and  shorelines;  various 

countries,  4235 
Method  and  system  for  treating  waste 

nitrocellulose,  etc.,  77014 
Method  for  attaching  fabric  and  floor  covering 

matenals  to  concrete,  etc..  80840 
Telescoping  weir.  10478 
Reports  and  guidance  documents;  availability,  etc.: 
In-lieu-fee  arrangements  for  compensatory 

mitigation,  66914 
Regulatory  guidance  letters,  12518 
Wetland  banking  agreements: 
Pennsylvania,  20240 

En\ironmenta!  Protection  Agency 

RULES 

Acquisition  regulations: 

Administrative  amendments.  5892! 
Business  ownership  representation,  75863 
Contract  disputes;  award  fee,  31498 
Contract  quality  requirements  removed,  and 

technical  amendment,  79781 
Inspector  General  Office  Hotline  posters  within 

contractor  work  areas;  display 

requirements.  57101 
Miscellaneous  amendments,  37289 
Technical  amendment.  80791 
Air  pollutants,  hazardous;  national  emission 
standards: 
Aerospace  manufachiring  and  rework  facihtie^ 

76941 
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Amino/phenolic  resins  production,  3276 

Correction,  8768 
Glycol  ethers  category;  redefinition,  47342 
Halogenated  solvent  cleaning;  corrections  and 

clarifications,  54419 
Hazardous  waste  combustors,  42292 
Clanficabon  and  techmcal  corrections,  67268 
Hazardous  Waste  Combustion  NESHAP 
Toolkit;  availabihty,  56798 
Major  sources;  requiremeots  for  control 

technokigy  determinations,  21363,  34010, 
34012 
Pharmaceuticals  production,  S2S88 
Polyether  polyols  production,  etc..  26491 

Withdrawn,  41594 
Polymers  and  resins — 
Compliance  date  (Group  FV);  indefinite  stay, 

52319,64161 
Polymer  manufacturing  industry  (Groups  I 
and  IV),  38030 
Pulp  and  paper  production.  80755 
Secondary  aluimnum  production,  15690 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Commercial  and  industrial  solid  waste 

incineration  units,  75338 
Existing  small  municipal  waste  combustion 

units;  emission  guidelmes,  76378 
Industrial-commercial-institutional  steam 
generatmg  units;  correction,  13242 
Municipal  solid  waste  landfills;  correction, 

18906 
New  small  municipal  waste  combustion  units, 

76350 
Opacity  continuous  emission  monitoring  system 

equipment,  48914 
Petroleum  and  organic  liquid  storage  vessels; 
slotted  guidepoles;  regulatory 
interpretation,  2336 
South  Dakota,  32033 

Testing  and  monitoring  {sovisions;  amendments, 
61744 
Air  pollution  control: 

Indian  tribes;  air  quality  planning  and 
management,  clarification.  1322 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  budget  tradmg  program; 
Section  126  petitions;  findings  of 
significant  contribution  and  rulemaking, 
2039,  2674 
Nitrogen  oxides  budget  trading  program. 
Section  126  petitions,  responses  to 
comments  on  proposed  rulemaking, 
52931 
Operating  permits  programs;  interim  approval 
expiration  dates;  extension,  7290,  32035 
Withdrawn.  16523 
State  operating  permits  programs — 
Colorado,  49919 
Georgia.  36358 

Montana,  37049.  48391,  80785 
North  Carolina,  38744 
Tennessee.  36362 
Virgin  Islands,  78102 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Heavy-duty  and  light-duty  highway  vehicles  and 
trucks- 
Original  equipment  manufacturers  and 
ai^ermarket  conversion  manufacturers; 
optional  certification  streamlining 
procedures.  11898 
Test  procedures  and  gaseous  fueled  vehicles 
and  engines,  emission  standard 
provisions,  8725 
Heavy-duty  highway  engines  and  vehicles  (2(X>4 
and  later  model  years);  emissions  control 
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and  light-duty  on-board  diagnostics 
fwjuirements.  59896 
New  nonroad  spark-ignition  handheld  engines 
at  or  below  19  kilowatts,  Phase  2  emission 
standards,  etc.,  24268 
Tier  2  motor  vehicle  emission  standards  and 
gasoline  sulfur  control  requirements,  6698 
Correction,  10598 
Air  programs: 
Accidental  release  prevention — 
Flammable  substances  used  as  fiiel  or  held 

for  sale  as  fuel  at  retail  facilities,  13243 
Risk  management  programs;  distribution  of 
off-site  consequence  analysis 
information,  48 1 08 
Ambient  air  quality  standards,  national — 
Astaris- Idaho  LLC  elemental  phosphorus 
facility,  ID;  Fort  Hall  PM-10 
nonattainmeni  area,  51412 
Coarse  and  fine  particulate  matter,  80776 
Fuels  and  fuel  additives — 
Conventional  gasoline  antidumping 
requirements,  American  Samoa 
exemption  petition,  71067 
Reformulated  and  conventional  gasoline;  anti- 
dumping program;  ahemative 
compliance  penods  establishment,  54423 
Reformulated  gasoline  program;  alternative 
analytical  test  methods  use,  53185 
Outer  Continental  Shelf  regulations — 

California,  consistency  update,  1S867 
Ozone  areas  attaining  I  -hour  standard; 

identification  of  areas  where  standard  will 
cease  to  apply;  fmdings  rescission,  45182 
Correction,  45829 
Pesticide  products;  State  registration — 
Large  municipal  waste  combustors 

constructed  on  or  before  September  20, 
1994;  Federal  plan  requirements,  33461 
State  program  approvals  and  delegation  of 
Federal  authorities,  55810 
Correction,  59894 
Stratosphenc  ozone  protection — 

Essential-use  allowances;  allocation,  716, 

10025,  40524 
Methyl  bromide;  class  1,  group  VI  controlled 

substances  reductions,  70795 
Ozone-depleting  substances;  substitutes  list, 

19327,  24387,  37900,  78977 
Unexpended  Article  5  allowances;  definition; 
CFR  correction,  52938 
Transportation  conformity  rule;  grace  period 

deletion,  18911 
Volatile  organic  compound  (VOC)  emission 
standards — 
Architectural  coatings,  7736 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Alabama,  18909,36067 
Arizona,  38740 
Connecticut,  21354 
Delaware,  20086 
Florida,  68905 
Georgia,  10022 

Hospital/medical/infectious  waste  incinerators 
constructed  on  or  before  June  20,  1996; 
Fedenl  plan  requirements,  49868 
Idaho.  16320,21358 
Indiana,  16323 
Kansas,  43702 
Maryland,  53605 
Mississippi,  18252 
viissouri,  68904 
New  Hampshire,  6008 
Oklahoma,  25447 
Oregon.  21361 


Pennsylvania.  18249,  34104 
Tennessee.  8854,  8857 
Various  States,  38732 
West  Virginia,  37046 
Air  programs;  State  authority  delegations: 
Arizona,  1 1 23 1 
North  Carolina,  46364 
Various  States,  20754,  46365 
Washington.  10391 
Wyoming.  1323 
Air  quality  implementation  plans: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  emissions,  stay  of  8-hour 
portion  of  findings  of  significant 
contribution  and  rulemaking,  56245 
Ozone  transport  reduction — 
Nitrogen  oxides  emissions;  State  budgets; 
findings  of  significant  contribution  and 
rulemaking;  technical  amendment.  1 1222 
Various  States;  State  implementation  plans 
required  for  nitrogen  oxide  SIP  call; 
findings  of  failure  to  submit,  81366 
Preparation,  adoption,  and  submittal — 
Motor  vehicle  inspection/maintenance 
program  requirements;  additional 
flexibility,  45526 
Requirements;  technical  amendment,  8656 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  30358,  43994,  56797,  64352,  67796, 

76938 
Alaska,  17444,43700 
Arizona,  19992,  36353,  36788.  50651,  58359, 

79742.81371 
Arkansas,  61103 

California.  2046.  2052.  4357,  4887.  5259,  5262, 
5433,  8057,  10713,  10944,  121 18,  12472, 
13694,  14212,  15240.  15864,  17768. 
17771.  18008.  18009.  18901.  18903, 
20912,  20913,  21347,  30355.  31093. 
31267,  33259,  34101,  36349.  45294, 
45297,  45912,  46873,  47862.  49499, 
52313.  53181.  53602.  55193,  55201, 
55910,  56251,  56486,  66175,  70795, 
76567,77307.79314,79752 
Colorado.  34399.  63546.  79750.  80779 
Connecticut,  12474,  12476,  37833,  62620, 

62624.64357.81743 
Delaware.  2048.  12481 
District  of  Columbia,  44981.  80783.  81369 
Florida,  2880 

Georgia.  4133,  13239.  18245.  39821.  52028 
Illinois.  14,  8064,  19838.  78961 
Indiana,  2883.  4126.  8851.  19319.  21351, 
29959,  36343,  36346.  41350,  41352, 
47336.52315 
Iowa.  9221.  32030 
Plan  identification;  effective  date  note;  CFR 
correction,  6327 
Kansas,  1545,  39551 
Kentucky.  7437.  12948,  37879 
Maine,  20749 
Maryland.  2334.  5245.  5252,  16320,  44686, 

45718,53180,78416 
Massachusetts.  19323.  41344.  64360.  68896. 

68898.69254.78974,81743 
Michigan,  52651.  67629,  70490 
Minnesota,  32028.  42861 
Missouri.  1787.  8060.  17164.  21649,  31480. 
31482.  31485.  31489.  37833,  62295, 
64145.64156,64158.82285 
Montana.  16.  21350 
Nebraska,  3130 
New  Hampshire,  12476,  37833,  42290.  68078, 

71060 
New  Jersey,  53599 


New  Mexico.  7290.  14873.  33455 

New  York,  20905.  20909.  24875.  37833,  58361 

North  Carolina.  8053.  60101.  63678 

Ohio,  34395.  35577.  37879.  77308 

Oklahoma,  47326.  52476 

Oregon.  15244.  29956.  33772.  41346,  52932 

Pennsylvania,  20746,  35840.  38168,  45918, 

49501.78418 
Rhode  Island,  12474,  12476.  37833,  42290, 

81743 
South  Dakota,  5264,  32033 
Tennessee.  1068.  2877,  56794 
Texas.  11468.  18003.  43986.  45915.  53172, 

53595.  64148,  70792,  79745 
Utah,  37286,  63546 
Vermont,  42290,  54413 
Virginia,  8051.  21315.  41525,  41592.  43840. 

44683.  52650,  59727.  62626,  78100 
Washington,  19836.  59128 
West  Virginia,  2042.  47339 
Wisconsin,  36351,  55196.  64142.  68901 
Wyoming.  80329 
Air  quality  planning  purposes;  designation  of 
areas: 
Arizona,  36353.  50651 
Arkansas,  61103 
California,  60362 
Colorado.  34399 
Indiana.  2883.  29959 
Kenhicky,  37879,  42064 
Michigan,  52651.70490 
Missoun,  62295 
New  Hampshire,  71060 
Ohio,  35577,  37879.  42064,  77308 
Oregon,  52932 
Washington.  59128 
Wisconsin.  68901 
Consolidated  Federal  air  rule: 
Synthetic  organic  chemical  manufacturing 
industry,  78268 
Grants  and  other  Federal  assistance: 
State  and  local  assistance — 

Drinking  water  State  revolving  funds.  48286 
Technical  Assistance  Program,  58850 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Hazardous  waste: 
Identification  and  listing — 
Chlorinated  aliphatics  production  wastes, 

67068 
Exclusions,  2337.  8874.  21651.  31096 
Filter  cake  sludge.  18918 
Fossil  fuels  combustion  wastes;  regulatory 

determination.  32214 
Organobromine  production  wastes.  14472. 
36365 
Land  disposal  restrictions — 
Polychlonnated  biphenyls;  underlying 

hazardous  constituent  in  soil;  Phase  TV 
standards  deferral,  81373 
Project  XL  program;  site-specific  projects — 
IBM  Semiconductor  Manufactunng  Facility. 

Essex  Junction,  VT,  54955 
International  Paper  Androscoggin  Mill 
Facility,  ME;  effluent  improvement 
project,  46104 
Steele  County,  MN,  59738 
Waste  water  treatment  sludges  from  metal 
finishing  industry;  180-day  accumulation 
time.  12378 
Hazardous  waste  program  authorizations: 
Alabama,  79769 
Arizona.  64369.  80790 
Delaware,  42871 
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norida,  56256 
Georgia,  70804 
Indiana.  45925.  63218 
Louisiana.  1041 1 
Massachusetts.  68915 
Minnesota.  33774 
Missouri,  10405 
Montana,  26750.  48392,  81381 
Noi*  Dakota.  2897 
Oklahoma,  16528,  29981 
Pennsylvania,  57734 
South  Carolina,  59135 
South  Dakota,  26755 
Tennessee,  57287,  64161 
Texas,  43246 
Utah,  61 109 
Vennont,  64164 
Virginia,  46606 
West  Virginia,  29973 
Nondiscnmination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Organization,  functions,  and  audiority  delegations: 
Agency  headquarters;  change  of  official  mailing 
address,  47323 
Pesticide  programs: 
Foreign  pesticide  producing  establishments; 
submission  of  reports;  address  change, 
4576 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities 
|(N-{4-nuorophenyI)-N-(  1  -methylethyl)-2-[[5- 
(trifluoromethyl)-l,3,4-thiadiaz  ol-2- 
yl]oxy]acetamide.  64363 
2,4-D,  etc.,  829r 
Acibenzolar-S-methyl,  50438 
Acrylic  graft  copolymer,  8867 
Avcnnectin,  47874,  76171,  80333 
Aveimectin  Bl,  80353 
Azinphos-methyl,  38748 
Azoxystrobin,  58404,  61270,  64366 
Azoxystrobin,  etc  ,  25860,  44696 
Bacillus  subtilis  strain  (QST  713),  41365 
Bentazon.  12122 
Bifenthrin,  3860,  42863,  57972 
Buprofezin,  52938 
Butyl  acrylate-vinyl  acetate-acrylic  acid 

copolymer,  44690 
Carfentrazone-ethyl,  48620 
Clodinafop-propargyl,  38765 
Clomazone.  79762,  80336 
Clopyralid,  57949 
Cloquintocet-mexyl,  38757 
Copper  sulfate  pentahydrate,  68908 
Coumaphos,  49927 
Cucurbitacins,  15248 
Cyprodinil,  36790,  82288 
Cyromazine,  25857 
Desmedipham,  82291 
Dicamba,  30543 
Dichlormid,  16143 
Diclosulam,  12129 
Difenoconazole,  5591 1 
Diflubenzuron,  47877 
Correction,  57956 
Dimethenamid,  51544 
Dimethomorph,  58385 
Dimethyl  silicone  polymer  wiA  silica,  etc., 

10946,  58399 
Emamectin  benzoate,  17%,  10025 
Emergerjcy  exemptions;  time-limited  tolerances, 

64126 
Ethametsulfuron-methyl,  57966 
Ethoxylated  propoxylated  (C12-C15)  alcohols, 
10401 
i      Correction,  19662 


Fenbuconazole,  45920 

Fenhexamid,  19842,  69876 

Fenpropathrin,  1 1234,  24392,  48617 

Flucarbazone-sodium,  58364 

Rudioxonil,  25652,  41601,  76169,  82927 

Fosetyl-Al,  50431 

Furilazole,  8859 

Glufosinate  ammonium,  17170 

Glyphosate,  52660,  57957 

HalosuUiiron-mediyl,  58424 

Harpin  protein,  25660 

Hexythiazox,  56253,  58437 

Humic  acid,  sodium  salt,  44469 

Hydrogen  peroxide,  75174 

Imidaclopnd.  7737,  11243,  36367,  45922, 

48634 
Indoxacarb,  58415 
Lambda-cyhalothrin;  brassica,  head  and  stem 

subgroup;  CFR  correction,  7744 
Malathion,  etc.;  consolidation,  33692 
Mancozeb,  33469,  49922 
Mefenoxam,  57550 
Mepiquat  chloride,  1 790 
Methacrylic  acid-methyl  methacrylate- 
polyethylene  glycol  methyl  ether 
methacrylate  copolymer,  etc.,  58450 
Metboxyfenozide.  41355 
Methyl  bromide,  etc.;  consolidation,  33703 
Modified  styrene-acrylic  acid,  etc.,  78104 
Myclobutanil,  29963,  55921 
N,N-diethyl-2-(4-mediylbenzyloxy)ethylamine 

hydrochloride,  1809 
Norflurazon,  62629 
Pendimethalin,  44694 
Peroxyacetic  acid,  75168 
Phosphorous  acid,  59346 
Polyoxyethylated  sorbitol  fatty  acid  esters, 

10396 
Polyvinyl  acetate,  carboxyl  modified  sodium 

salt,  11736 
Prallethrin,  39304 
Prohexadione  calcium,  25655 
Propamocarb  hydrochloride,  58390 
Propiconazole,  49924 
Pymetrozine.  48626 
Pyridaben,  43704 
Pyridate,  25647 
Pyriproxyfen,  68912 
Sodium  chlorate,  48637  , 

Sodium  o-nitophenolate,  etc.,  66178 
Spinosad,  1802,  17773 
Sulfentiazone,  67272 
Tebuconazole,  44472,  62634 
Tebufenozide,  33472,  41594 
Thiabendazole,  24398 
Thiamethoxam,  79755,  80343 
Triallate,  58375 
Trichodenna  harzianum  (Rifai  strain  T-39), 

38753 
Trifloxystrobin,  44447 
Vinclozolin,  33260,  44453 
Yucca  extract,  58434 
Zinc  phosphide.  8872,  49936,  62631 
Reporting  and  recordkeeping  requirements,  15090, 

39301,50136,67267 
Solid  wastes: 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations — 

Kansas,  1814 

Missouri,  1814 

Nebraska,  1814 

Rhode  Island,  7294 

West  Virginia,  16523,  36792 
Products  containing  recovered  materials; 
comprehensive  procurement  guideline, 
3070 
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Superfiind  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  Ust  update,  19,  1070,  2903. 
2905,  5435,  13697,  14475,  18925, 
30482,  31821,  37483,  38774,  41369, 
46096,  46366,  48172,  48930,  49503, 
49739.  50137,  52040,  52947,  52948, 
56258,  57980,  58225,  58656,  61 112. 
64623,  65271,  67280,  69883,  70312, 
71257,75179,  76945 
Toxic  chemical  release  reporting;  community 
right-to-know — 
Phosphoric  acid,  39552 
Toxic  sulMtances: 
Asbestos  worker  protection,  69210 
Health  and  safety  data  reporting — 

Nonylpbenol  ethoxylates  added,  etc.,  1548 
Healtti  effects  test  guidelines,  78746 
Polychlorinated  bipbenyls  (PCBs) — 

Authorizations;  CFR  correction,  5442 
Preliminary  assessment  information  reporting — 
3-amino-5-mercapto-l,2.4-tnazole,  etc.,  45535 
Alkylpheools,  etc.,  41371 
Nonylphenol  ethoxylates  added,  etc.,  1548 
Significant  new  uses — 
Ethane,  2-chloro-l,l,l,2-tetrafluoro,  etc., 

30913 
Halogenated  benzyl  ester  actylate,  etc.,  354 
Tetrahydrohetero  polycycle,  etc.,  81386 
Water  pollution;  effluent  guideUnes  for  point 
source  categories: 
Builders'  paper  and  board  mills,  15091 
Centralized  waste  treatment  facihties,  81242 
Landfills,  3008 

Correction,  14344 
Transportation  equipment  cleaning  operations, 

49666 
Waste  combustors,  4360 
Correction,  33423,  70314 
Water  pollution  control: 
Great  Lakes  System;  water  quality  guidance — 
Bioaccumulative  chemicals  of  concern; 

mixing  zones  prohibition,  67638 
Michigan,  Ohio,  hidiana,  and  Illinois; 
approved  and  disapproved  elements 
identification,  47864 
New  York;  approved  and  disapproved 

elements  identification,  59732 
Selenium  criterion  maximum  concentration; 

partial  revocation,  35283 
Wisconsin,  66502 
National  Pollutant  Discharge  Elimination 
System — 
Program  regulations  streamlining;  Round 
Two,  30886 
Ocean  dumping — 
Disposal  sites  management  criteria;  CFR 

correction.  30545 
Gulf  of  Mexico,  mouth  of  Atchafalaya  Bay, 
LA;  final  site  designation,  31492 
Underground  injection  control  program — 
Class  V  wells;  requirements  for  motor  vehicle 
waste  and  industrial  waste  disposal  wells 
and  cesspools  in  ground  water-based 
areas;  correction,  5024 
Water  programs: 
Clean  Waler  Act- 
State  and  Tribal  water  quality  standards; 
review  and  approval,  24641 
Oil  pollution  prevention  and  response;  non- 
tiansportation-related  facilities,  40776 
Correction,  43840 
Water  quality  planning  and  management;  listing 

requirements,  17166 
Water  quality  plaiming  and  management  and 
National  Polhnant  Discharge  Elimination 
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System  program,  total  maximum  daily 
loads.  43S86 
Correction,  43840 
Water  quality  standards — 
California;  priority  toxic  pollutants;  numeric 

critena  establishment,  31682 
Human  health  and  aquatic  life  water  quality 
criteria  applicable  to  Rhode  Island, 
Vermont,  District  of  Columbia,  Kansas, 
and  Idaho;  withdrawn,  19659 
Water  supply: 
National  primary  drinking  water  regulations — 
Chloroform,  maximum  contaminant  level  goal 

removed,  34404 
Interim  enhanced  surface  water  treatment 
rule.  Stage  I  disinfectants  and 
disinfection  byproducts  rule,  and  Slate 
primacy  requirements;  revisions,  20304, 
37052 
Lead  and  copper,  1950 
Public  notification  requirements,  25982, 

38629.  40520 
Public  water  systems;  unregulated 

contaminant  monitoring  regulation, 
11372 
Radionuclides,  76708 
Reporting  and  recordkeeping  requirements 
and  consumer  confidence  report  rule 
clarification,  40522 
Underground  injection  control  program — 
A'abama;  Class  II  program  revision,  2889 
fkr.p<j,SED  RULES 
Acquisition  regulations: 

Business  ownership  representation,  391 15 
Inspector  General  Office  Hotline  posters  within 
contractor  work  areas;  display 
requirements,  25899 
Air  pollutants,  hazardous;  national  emission 
standards: 
Aerospace  manufacturing  and  rework  facilities, 

3642 
Aluminum  foundry  and  aluminum  die  casting 

operations;  source  category  list,  55489 
Boilers  and  industrial  furnaces;  data  availability, 

39581 
Cellulose  products  manufacturing,  52166 
Genenc  maximum  achievable  control 
technology — 
Cyanide  chemicals  manufacturing,  etc..  76408 
Leather  finishing  operations,  58702 
Metal  coil  coating  facilities,  44616 
Mobile  source  air  toxics  controls,  48058 
Municipal  solid  waste  landfills,  66672 
Paper  and  other  web  coatings,  55332 
Phannaceuticals  production,  19152 
Polyether  polyols  production,  etc.,  26544 
Polymers  and  resins — 
Compliance  date  (Group  IV);  indefinite  stay, 
52392 
Polyvinyl  chloride  and  copolymers  production, 

76958 
Primary  copper  smelters,  39326 
Pulp  and  paper  production,  3907 
Radionuclides  other  than  radon  from  DOE 
facilities  and  from  Federal  facilities  other 
than  NRC  licensees  and  not  covered  by 
Subpart  H,  29934.  50672 
Heanng,  39112 
Rubber  tire  manufacturing  facilities,  62414 
Secondary  aluminum  production,  55491 
Surface  coating  of  large  appliances,  81 134 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
3169 
Vegetable  oil  production;  solvent  extraction, 
34252 


Wet-formed  fiberglass  mat  production,  34278 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Commercial  and  industrial  solid  waste 

incineration  units,  52058 
Large  municipal  waste  combustors;  emission 
guidelines.  79046 
Air  pollution  control: 

Interstate  ozone  transport  reduction — 
Nitrogen  oxides  budget  trading  program; 
Section  126  petitions;  fmdings  of 
significant  contribution  and  rulemaking, 
80398 
Operating  permits  programs;  interim  approval 

expiration  dates;  revision,  7333,  79791 
State  operating  permits  programs — 
Colorado,  49957 
Georgia,  36398 
Montana,  37091 
North  Carolina,  38802 
Tennessee,  36398 
Air  pollution  control;  new  motor  vdiicles  and 
engines: 
Heavy-duty  engine  and  vehicle  standards  and 
highway  diesel  fuel  sulfur  control 
requirements.  35430,  47706 
Nonroad  large  spark  ignition  engines,  marine 
and  land-based  recreational  engmes,  and 
highway  motorcycles;  emissions  control, 
76797 
Air  pollution,  hazardous;  national  emission 
standards: 
Boat  manufacturing  facilities,  43842 
Air  programs: 
Accidental  release  prevention  requirements;  risk 
management  programs;  distribution  of  off- 
site  consequence  analysis  information, 
24834 
Ambient  air  quality  standards,  national — 
Ground  level  ozone;  1  -hour  standard; 
attainment  demonstrations  for  States; 
motor  vehicle  emissions  budgets,  46383 
Northern  Ada  County/Boise,  ID;  PM-10 
standards  nonapplicability  finding 
rescinded,  39321,  45953,  54828 
Fuels  and  fuel  additives — 
Conventional  gasoline  antidumping 
requirements;  American  Samoa 
exemption  petition,  71079 
Reformulated  and  conventional  gasoline;  anti- 
dumping program;  alternative 
compliance  periods  establishment,  54447 
Reformulated  gasoline  adjustment,  42920 
Reformulated  gasoline  program;  alternative 
analytical  test  methods  use.  53215 
Outer  Continental  Shelf  regulations — 

California;  consistency  update,  34129,  77333 
Pesticide  products;  State  registration^ 
Large  municipal  waste  combustors 

constructed  on  or  before  September  20. 
1994;  Federal  plan  requirements,  33504 
Stratospheric  ozone  protection — 

Essential  use  allowances;  allocation,  59783 
Methyl  bromide;  class  I,  group  VI  controlled 

substances  reductions,  70825 
Ozone-depleting  substances;  substitutes  list, 
42653 
Tier  2/gasoline  sulfur  refinery  projects,  BACT 
and  LAER;  guidance.  16364 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Alabama,  18956 
Arizoiia,  38801 
Connecticut,  21383 
Delaware,  20109 
Rorida,  68959 


Georgia,  10043 
Idaho.  16365,  21383 
Indiana.  16365 
Kansas,  43730 
Maryland,  53680 
Mississippi,  18266 
Missouri,  68960 
New  Hampshire,  6102 
Oklahoma,  25460 
Oregon,  21384 
Pennsylvania,  18266 
Tennessee,  8924 
Various  States,  38800 
West  Virginia.  37091 
Air  programs;  State  authority  delegations: 

Arizona,  11278 
Air  quality  implementation  plans: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  emissions;  stay  of  8-hour 
portion  of  findings  of  significant 
contribution  and  rulemaking,  1 1024 
Preparation,  adoption,  and  submittal — 
Air  quality  models;  guidelines,  21506,  31858, 

48825 
Consolidated  emissions  reporting,  33268 
Motor  vehicle  inspection/maintenance 
program  requirements;  onboard 
diagnostic  check,  56844,  58607.  64648 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  30387,  56856,  76958 
Arizona,  19964,  36807,  37926,  42649,  43726, 

43727,  45566,  53962,  58500,  79037,  79789 
Arkansas,  26792 

Cahfomia,  732,  2557,  2921,  4208,  5297,  5465, 
6091,  8082,  8676,  1 1027,  11275,  12494, 
12495,  13709,  15286,  15287,  15883, 
16864,  17229,  17231,  17841,  18947, 
20421,  20423,  20426,  21382,  31120, 
31297,  33280,  36397,  37926,  45335, 
46131,  48652,  52391,  53680,  54828, 
55206,  56278,  56284,  58252,  61133, 
66202,  68111,  68114,  78434,  79791 
Colorado,  34427,  63560,  79790,  80815 
Connecticut,  12494,  40560.  42900,  62657. 

64402 
Delaware,  12499 
District  of  Columbia,  45002,  58243,  58249, 

62679 
Rorida,  2921,  14506.  19865,  38232 
Georgia,  4210,  13260,  18266,  18947,  79034 
Idaho,  4466,  8679 
Illinois,  104,  8103,  11525,  19864,  20404, 

47705,52967,75215,81799 
Indiana,  2924,  4207,  8923,  19353,  21382. 
30045,  36396,  36397,  41390,  41391, 
47363,  52392 
Kansas,  1583 

Kentucky,  3630,  7470,  12958,  I45I0 
Maine,  20789 

Maryland,  2367,  5296,  37739,  44710.  45743, 
53214,  62658,  62668,  62671,  62675, 
62677,67319 
Massachusetts,  19353,  41389,  42907,  50669, 

56278,  64191,  64402,  69275,  70676 
Michigan,  52690,  67675.  70540 
Minnesota,  32057,  42919 
Missouri,  1841,  8083,  8092,  8094,  8097,  20404, 
21688,  47705,  51564,  62319,  64191,  64192 
Montana,  104,  60144,  67796.  70952 
Nebraska,  3168 
Nevada,  37324.  45003 
New  Hampshire.  423 1 2.  68 1 1 1 ,  7 1078 
New  Jersey,  71278,  77695 
New  Mexico,  10437,  14931 
New  York,  421,  58501,  58698,  76197 
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Nitrogen  oxides  emissions  from  portland  cement 
kilns;  additional  information  availability, 
64189 
North  Carolina.  8082 
Ohio,  3630,  14510.  34427,  42312 
Oregon,  15287,  30045,  41390,  52978 
Pennsylvania,  20788,  31507.  35875.  38169. 

45954,  49527,  78439 
Rhode  Island,  12494.  42312,  42913,  79040 
Source-specific  plans — 

Navajo  Nation,  AZ  and  NM,  4244 
South  Dakota,  5298 
Tennessee,  1080,  2920,  56856 
Texas.  2560.  18014,  45954,  53214.  53680. 

64191,  64914,  69720,  70825,  79789,  81786 
Utah,  37323,  57127.  63560 
Various  States;  serious  ozone  nonattainment 
areas;  one-hour  attainment  demonstrations. 
61134.65818,67319 
Vermont,  42312 
Virginia.  8081,  21381,  44709,  59782,  60141. 

62658,62666,62681.67319 
Washington,  59154 
West  Virginia,  47363 
Wisconsin,  36398.  64190.  68959 
Wyoming,  80397 
A\t  quality  planning  purposes;  designation  of 
1 1    areas: 
'Arizona,  31859 
California,  37926,  60386 
Colorado,  34427 
Idaho,  76203,  80397 
Indiana.  2924.  30045 
Kentucky,  3630.  14510 
Michigan,  52690.  70540 
Missouri,  62319 
Nevada.  70326 
New  Hampshire.  71078 
Ohio,  3630,  14510,42312 
Oregon,  52978 

Washington,  59154,  69275,  77544 
Wisconsin,  68959 
Confidential  business  information;  elimination  of 
special  treatment  for  certain  category.  52684 
Freedom  of  Information  Act;  implementation, 

19703 
Hazaradous  waste: 
Zinc  fertilizers  made  from  recycled  hazardous 
secondary  materials  requirement,  70954 
Hazardous  waste: 
Corrective  Action  Management  Units,  51080 
Identification  and  listing — 
Chemical-specific  exemption  levels,  44491 
Exclusions,  3188,  48434,  58015,  75637, 

75897.  77429 
Mixture  and  derived-from  rules;  treatment, 
storage,  or  disposal,  20934 
Inorganic  chemical  manufacturing  processes 
identification  and  listing,  newly  identified 
wastes  land  disposal  restrictions,  etc., 
S5684 
Technical  correction,  57781 
Land  disposal  restrictions — 
Miscellaneous  changes.  37932 
Polychlonnated  biphenyls;  underlying 

hazardous  constituent  in  soil;  Phase  IV 
standards  deferral.  7809 
Spent  potliners  from  primary  aluminum 
reduction  (K088)  treatment  standards 
and  K088  vitrification  units  regulatory 
classification.  42937.  56287 


Project  XL  program;  site-specific  projects — 
Chambers  Works  Wastewater  Treatment 
Plant,  Deepwater.  NJ;  wastewater 
treatment  sludge,  75651 
IBM  semiconductor  manufacturing  facility, 

Essex  Junction,  VT,  37739 
International  Paper  Androscoggin  Mill  pulp 
and  paper  manufacturing  facility.  ME, 
31120 
Steele  County.  MN,  26550 
U.S.  Filter  Recovery  Services  facility.  MN; 
USFRS  XL  waste  generators  and 
transporters,  50284 
Hazardous  waste  program  authorizations: 
Alabama,  79794 
Arizona,  64403 
Delaware,  42959 
Florida,  56288 
Georgia,  70829 
Hawaii,  38802 
Indiana,  45955 
Louisiana,  10440 
Massachusetu,  68960 
Minnesota,  33797 
Missouri,  10440 
Montana.  26802 
North  Dakota.  2925 
Oklahoma,  16557,30046 
Pennsylvania,  57795 
South  Carolina,  59155 
Tennessee,  57307,  64193 
Texas,  43284 
Utah,  61 135 
Vermont.  64193 
Virginia,  46681 
West  Virginia,  30046 
Nondiscrimination  on  basis  of  race,  color,  national 
origm,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Fill  material  and  discharge  of  fill  material; 

definitions,  21292,  37738 
Regulator'  definition,  50108 
Pesticide  programs: 
Ground  water  pesticide  management  rule; 

notification  to  Agriculture  Secretary,  57585 
Pesticide  containa  and  containment  standards, 

9234 
Pesticides  and  ground  water  strategy;  State 
management  plan  regulation;  metolachlor 
and  S-metalachlor  equivalency,  8925, 
15884 
Plant-pesticides;  nomenclature  change  to  plant- 
incoiporated  protectants;  notification  to 
Agnculture  Secretary,  55929 
Registration  review;  procedural  regulations, 
24586 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Azoxystrobin,  425 
Fenthion,  etc.,  17236 

Inert  ingredients;  processing  fees,  45569.  52979 
Methyl  parathion,  35307 
Public  information  and  confidential  business 

information;  withdrawal,  80394 
Radiation  protection  programs: 
Idaho  National  Engineering  and  Environmental 
Laboratory — 
Transuranic  radioactive  waste  proposed  for 
disposal  at  Waste  Isolation  Pilot  Plant; 
waste  characterization  program 
documents  availability.  20109,  70828 
Rocky  Flats  Environmental  Technology  Site — 
Transuranic  radioactive  waste  proposed  for 
disposal  at  Waste  Isolation  Pilot  Plant; 
waste  characterization  program 
documents  availability,  52061 


EPA 

Semi-annual  agenda,  23430,  74476 
Sewage  sludge,  use  or  disposal  standards: 
Dioxin  and  dioxin-Iike  compouitds;  numeric 
concentration  limits,  1676,  1 1278 
Solid  wastes: 

Ahemative  liner  performance,  leachate 
recirculation,  and  bioreactor  landfills; 
information  and  data  request,  18014 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations — 
Kansas,  1842 
Missouri,  1842 
Nebraska,  1842 
Virgin  Islands,  26546 
West  Virginia,  36807 
Test  methods  for  evaluating  solid  waste, 
physical/chemical  methods;  third  edition 
update,  70678 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  1081,  2925, 
2926,  5468,  5844,  18956,  25292,  26803. 
30489,  31864,  32058,  38476,  38806, 
41392,  45013,  46131,  47363.  48210, 
49527,  49528,  49776,  50170,  51567, 
52062,  52980,  54190,  56288,  67319, 
70328,  75215,  76965 
Toxic  chemical  release  reportmg;  community- 
right-to-know — 
Diisononyl  phthalate  category,  5368 1 .  69888 
Toxic  substances: 

Asbestos  worker  jjrotection,  24806 

High  production  volume  chemicals;  testing, 

81655 
Methyl  Tertiary  Butyl  Ether  (MTBE); 

elimination  or  limitation  as  a  fuel  additive 
in  gasoline,  16094 
Polychlorinated  biphenyls  (PCBs) — 
Non-liquid  PCBs,  use  authorization  and 

distribution  m  commerce.  18018 
PCB  waste  return  from  US.  territories 
outside  U.S.  Customs  Territory,  65654 
Significant  new  uses^ 
Perfluorooctyl  sulfonates,  62319,  69889 
Water  pollution,  effluent  guidelines  for  point 
source  categories: 
Coal  mining,  19440.  41613 
Iron  and  steel  manufacturing  facilities.  81964 
Metal  products  and  machinery;  meetings,  6950, 

11755 
Oil  and  gas  extraction;  synthetic -based  and 
other  non-aqueous  drilling  fluids,  2 1 548 
Meeting.  20789 
Publicly  owned  treatment  works,  pretreatment 
program  reinvention  projects  under  Project 
XL,  59791 
Water  pollution  control: 

National  Pollutant  Discharge  Elimination 
System — 
Cooling  water  intake  structures  for  new 

facilities,  49060,  52978 
Ocean  discharge  criteria;  meetings,  42936 
South  Dakota;  sludge  management  (biosolids) 
program  modification  application,  59385 
Ocean  dumping;  site  designations — 

Coos  Bay,  OR,  17240 
State  water  quality  standards — 
Kansas,  41216,  45569 
Water  programs: 
Centralized  waste  treatinent  and  landfills,  41391 
WatCT  quality  planning  and  management;  listing 
requirements,  4919 
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Water  supply: 
National  primary  drinking  water  regulations — 
Arsenic;  maximum  contaminant  level,  38888, 

41031,63027,64479 
Ground  Water  Rule,  25894 
Ground  water  systems;  waterbome  pathogens 

firom  fecal  contamination;  public  health 

risk  reduction,  30194,  37331 
Interim  enhanced  surface  water  treatment 

rule.  Stage  I  disinfectants  and 

disinfection  byproducts  rule,  and  State 

primacy  requirements;  revisions,  20314, 

37092 
Long  Term  1  Enhanced  Surface  Water 

Treatment  and  Filter  Backwash  Rule, 

17842,  19046,49638 
Public  water  systems;  unregulated 

contaminant  monitoring  regulation; 

clarifications  and  List  2  contaminants 

analytical  methods,  1 1386.  55362,  57861 
Radionuclides,  maximum  contaminant  level 

goal,  levels,  and  monitoring 

requirements,  21576 
RfKlon-222;  maximum  contamment  level  goal; 

public  health  protection,  391 13 
Underground  injection  control  program — 
Class  1  municipal  wells  in  Florida,  42234, 

53218 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1366, 
1861,  2162,  2608,  3443,  3680,  4243,  5633, 
7390,  7544,  8699,  8964,  10782,  11304. 
11305,  11306,  12224,  12225,  12227, 
13748,  13962,  15149,  15633,  16589, 
17258,  17498,  19750.  20451,  20813, 
20819,  21177.  21415.  21763.  24692, 
25322,  25323,  25324.  25325,  26196, 
26829,  30109.  30585.  31550,  31894, 
31896.  34690.  37128.  37131,  37778, 
39142,  41065,  41653,  42689,  44779, 
47491,  47493,  50196.  50985.  53005, 
53716.  53999.  55522.  55955.  57335, 
60938,  60939,  63071,  63073,  65304, 
69510,  69936,  70345,  77022.  77373, 
78484,  79823,  80854,  83004 

Reporting  and  recordkeeping  requirements, 

8139,  15150,  19751,  34171,  45600,  52729. 
65307.  75696 

Submission  for  OMB  review;  comment  request, 
2388.  2609.  3957.  3958.  4421.  4422.  4423, 
7004.  7390,  7545,  8700,  12229,  12230, 
12231,  12548.  13961,  14965,  15151, 
16913,  16914,  16915,  17263,  17499, 
20452,  20453,  20454,  21416,  24194, 
26603,  30402,  30403,  31307,  31308, 
31551.  33316,  33317.  34172.  35922, 
35923,  35924,  37971,  39612,  39894, 
40091,  40092.  41067,  44046,  44527, 
45765,  46453.  46710.  47722.  47723. 
47724,  47985,  47986,  50520,  50521, 
50522,  50985.  50986.  51822.  52107. 
53294.  54262.  54263,  54264,  54517. 
56304.57182  57183.  57184.  57185. 
57186.  5760 -V  57604.  58068.  58993. 
59414.  59415.  62716.  63860.  64219. 
65306.  65307.  65308,  65309.  65310, 
65853,  65854.  65855,  65856,  65857, 
66241,  66242,  70563,  70565,  75696, 
75697.  75929.  75930.  77375.  81525, 
81526,83005,83006,83007.83008,83009 
Air  pollutants,  hazardous;  national  emission 
standards: 

Connecticut  and  Massachusetts;  constructed  or 
reconstructed  major  sources;  maximum 
achievable  control  technology 
determinations,  8140 


Electric  utility  steam  generating  units — 
Additional  information  solicitation,  10783 
Regulatory  fmding,  79825 
Maximum  achievable  control  technology 
standards — 
Indiana.  17264 
Air  pollution;  standards  of  performaiKe  for  new 
stationary  sources: 
Other  solid  waste  incinerator  units.  67357 
Storage  Tank  Emission  Reduction  Partnership 
Program;  slotted  guidepoles  at  petroleum 
and  organic  liquid  storage  vessels,  19891 
Air  pollution  control: 
Acid  rain  program — 
Nitrogen  oxide  emission  reduction  program; 

permit  modifications.  70347 
Nitrogen  oxide  emissions;  administrative 

review  petitions.  4424 
Nitrogen  oxide  emissions;  apportionment 

methods;  approval  petition,  26198 
Nitrogen  oxides;  alternative  emission 

limitation;  permit  modification,  49981 
AUcyl-lead;  national  action  plan,  51823,  63861 
Citizens  suits;  proposed  settlements — 
American  Chemistry  Council  et  al.,  70895 
Amencan  Foundrymens  Society  et  al.,  55524 
Chemical  Manufacttirers  Association,  10784 
Earth  Island  Institute,  70355 
Midwest  Ozone  Group  et  al.,  43002 
Pharmaceutical  Research  &  Manufacturers  of 

America  et  al.,  452 
Sierra  Club  et  al.,  77024 
South  Coast  Air  Quality  Management 

District,  10784 
Zinc  Corp.  of  America,  52424.  55076 
Clean  Air  Act  grants — 

Nevada,  17264 
Clean  Air  Excellence  Awards  Program; 

establishment,  10490 
Hazardous  air  pollutants;  source  category  list — 

Tire  production,  47725 
Montreal  Protocol;  production  and  import 
phaseout  of  ozone  depleting  substances; 
essential  use  exemption  applications,  6531 1 
Octachlortwtyrene;  national  action  plan,  51825 
State  operating  permits  programs — 
Kentucky.  76230 
Louisiana.  26830 
Nevada,  1369 
Various  Sutes,  77376 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  State  nonroad  engine  and  vehicle 
pollution  control  standards;  within  scope 
determinations,  69763,  69767,  69769 
New  nonroad  spark- ignition  engines  rated  above 
19  kilowatts  and  new  land-based 
recreational  spark-ignition  engines; 
emissions  control;  final  finding,  76790 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements,  equipment 
certification — 
Engelhard  Corp.,  4959,  55959 
Johnson  Matthey,  55967 
Turbodyne  Systems,  Inc.,  44047 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
DKK  Corp.  Model  GFS-1 12E  U.V. 

Fluorescence  S02  Analyzer,  2610 
DKK  Corp.  Model  GUX-1 I3E  Ozone 

Analyzer,  etc.,  11308 
Grimm  Technologies,  Inc  ;  ENVlROcheck 
Model  107  PMIO  air  monitoring  method, 
48699 
URG-MASSIOO  Single  PM  2.5  FRM 
Sampler,  etc..  26603 


Ambient  air  quality  standards,  national — 
Nitrogen  oxide,  sulfiir  dioxide,  and  fine 
particulate  matter;  secondary  standards; 
Rilemakmg  petition,  48699 
Sulfiir  oxides  remand,  77025 
Fuels  and  fuel  additives — 
Methylcyclopentadienyl  manganese 
tricarbonyl;  Alternative  Tier  2 
requirements,  44775 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Colorado,  41981,47726 
Connecticut,  37778 
Delaware,  36440 

District  of  Columbia,  36439,  41067 
Georgia,  10490 
Idaho,  46454 

Illinois,  38277,  38825.  41068 
Indiana.  38277 
Kentucky.  40093 

Maryland,  8701,  36439,  36441,  41067 
Nevada,  4965,  71313 
New  Hampshire,  10785 
New  Jersey,  26605,  36689 
New  York,  16196,  36690 
Ohio.  34174 

Pennsylvania,  3230,  36438 
Texas,  1862,  37368,63074 
Virginia,  36439,  41067 
Wisconsin,  38277 
Stratospheric  ozone  protection — 
Refrigerant  reclaimer  certification;  revocation, 

75932 
Technician  certification  programs;  revocation. 
58069 
Air  quality;  prevention  of  significant  deterioration 
(PSD): 
Determinations — 
Detroit  Edison  Company's  Monroe  Power 

Plant.  77623 
RockGen  Energy  Center,  Christiana,  WI, 
46910 
Knauf  Fiberglass,  GmbH.  Shasta  Lake.  CA, 

19753 
Permit  determinations,  etc. — 
ConAgra  Soybean  Processing  Co..  IN.  14966 
Committees;  establishment,  renewal,  termination. 
etc.: 
Environmental  Financial  Advisory  Board.  15633 
Environmental  Policy  and  Technology  National 

Advisory  Council,  18091,  37972 
EPA -US  DA  Committee  to  Advise  on 

Reassessment  and  Transition;  meeting, 
30585,  35925 
Good  Neighbor  Environmental  Board,  49236 
Gulf  of  Mexico  Program  Policy  Review  Boanl, 

62717 
Local  Government  Advisory  Committee,  453 
National  Drinking  Water  Advisory  Council, 

59416 
National  Environmental  Education  Advisory 

Council,  52730 
Pesticide  Program  Dialogue  Committee,  76232 
Science  Advisory  Board.  75933 
Scientific  Counselors  Board.  18991,  26606 
U.S.  Representative  to  Commission  for 
Environmental  Cooperation — 
Governmental  Advisory  Committee,  49236 
National  Advisory  Committee.  49236 
Confidential  business  information  and  data 
transfer,  2945,  2946,  3231,  4245,  10491, 
11574,  11777,  11998,  12232,  12549,  15152, 
17869,  19378,  19753,  20455,  30586,  38825. 
39897,  44776.  44777,  44778,  55973,  58069, 
70713,  76233,76637,77876 
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Environmental  statements:  availability,  etc.: 
AgeiKy  statements — 
Conunoit  availability,  1150,  2389,  3449, 
4606,  5634,  7006,  8361,  10076,  11574, 
12991,  14558,  15903,  17266,  18321, 
20157,  21417.  24953,  26198,  30587. 
31899,  34175,  35336,  36691,  37779, 
39146,  40630,  41982,  43748,  45374. 
46455,  47987,  49238,  51827,  532%, 
55974,  57336,  58527,  59835,  60940, 
63075.  64437,  66243,  67358,  6951 1, 
70566.  75285.  77026.  78485,  80856, 
83011 
Weekly  receipts.  1 150.  2390,  3448,  4605. 
5635.  7005.  8360.  10075.  11575,  12992. 
14558,  15903,  17265.  18321.  20155. 
21418.  24952.  26198.  30587.  31898, 
34174,  35337,  36690,  37779,  39146, 
40629,  41982,  43748,  45375,  46455, 
47988,  49237,  50522,  51826.  53295, 
54518,  55974,  57336,  58527,  59834, 
60939,  63076,  64437,  66243,  67358. 
69512.  70567.  75285.  77025.  78484, 
80856,  83010 
Coastal  nonpomt  pollution  control  programs; 
States  and  territories — 
Rhode  Island,  14543 
Nofthera  Gulf  of  Mexico:  hypoxia  reduction, 
mitigation,  and  control:  action  plan,  42690 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
California,  25311 
Puerto  Rico,  53703 
Lower  Owens  River  Project,  CA,  4817 
Meramec  River  and  Wetlands  Protection 

Project.  MO,  30587 
Peace  Ri\er  Intake  Facility,  FL;  expanded  water 
treatment  and  aquifer  storage/recovery 
facilities,  14559 
Pogo  Gold  Mine  Project,  AK.,  49238 
Tampa  Bay  Regional  Reservoir  and  Pipeline, 
FL,  18991 
EPA  information  products:  oversight  and  review 

analysis:  announcement,  60662 
Federal  land  and  resource  management: 
Watershed  management;  unified  Federal  policy, 
62566 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Brownfields  Cleanup  Revolving  Loan  Funds 

Pilots,  60429 
Brownfields  Job  Training  and  Development 

Demonstration  Pilots,  44050 
Brownfields  Showcase  Communities,  14273 
Chesapeake  Bay  Program,  6371,  30588,  54265 
Childhood  blooid-lead  screening  and  lead 

awareness  (educational)  outreach  for  Indian 
tribes,  8%7 
Community  Based  In-Home  Asthma 

Environmental  Education  and  Management 
Programs,  41069 
Drinking  water,  source  water  protection; 
watershed  or  resource-based  planning 
appfoach,  30404 
Ecology  and  Oceanography  of  Haimful  Algal 

Blooms  Program.  695 1 3 
Enviroimiental  Education  Program,  53146 
Environmental  Justice  Office  Small  Grants 

Program,  1630,81720 
Great  Lakes  international  coastal  wetlands 

monitoring  program,  12233 
Great  Lakes  Pnorities  and  Funding  Guidance, 

2391 
Integrated  pest  management  in  schools  and  day 
care  centers.  Technical  Resource  Center 
establishment,  695 1 4 


Investigator-initiated  grants  program,  1 3964. 

35337.69516 
Mobile  Source  Outreach  Assistance 

Competition,  78486 
National  Brownfields  Assessment 

Demonstration  Pilots,  69305,  69306 
National  Environmental  Achievement  Track 

Program,  41655 
National  Performance  Track  Program,  52107 
National  Watershed  Forum;  watershed 
protection  and  restoration,  24693 
Nondiscrimination  on  basis  of  sex  m  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by 
TiUe  IX,  70713 
Pesticide  Audio  Technology  Initiative  Pilot 

Program,  8 1 526 
Regional  Pesticide  Environmental  Stewardship 

Program,  15328 
State  and  Tribal  Assistance  Grants,  15330 
Storage  Tank  Emission  Reduction  Partnership 
Program — 
NSPS  Subpart  Ka  and  Kb  storage  vessels; 

slotted  giudepoles,  62348 
Petroleum  and  organic  liquid  vessels;  slotted 
guidepoles,  239! 
Superftind  Redevelopment  Pilot  Program.  10492 
Tribal  Open  Dump  Cleanup  Project,  60662 
U.S. -Mexico  Border  in  Lower  Rio  Grande 

Valley  Region:  Border  XXI  Environmental 
Education  Plan,  52111 
Water  quality:  innovative  projects/ 
demonstrations/studies  relating  to 
prevention,  reduction,  and  elimination  of 
water  pollution,  66537 
Wetland  Program  Development  Grants,  45765 
Grants,  State  and  local  assistaiKe 

Grantee  performance  evaluation  reports — 
Various  States,  57187 
Hazardous  pollutants  assessment:  benchmark  dose 

software;  availability,  35925 
Hazardous  waste: 

Land  disposal  restnctions:  exemptions — 
Amoco  Petroleum  Products,  47727 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  39387 
Exxon  Mobil  Corp.,  21419,  45052 
FMCCorp.,  12233.  34694 
Safety-Kleen  (Deer  Park),  Inc.,  TX,  45978 
Information  processing  standards.  Federal; 

waivers,  70568 
Integrated  risk  information  system: 
Health  effects  of  chronic  exposure  to  chemical 
substances;  information  request,  1863, 
31309 
Meetings: 
Acephate,  disulfoton,  and  methamidopbos; 
revised  pesticide  risk  assessment: 
stakeholders,  323 1 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee, 
18092,41663,57337,80857 
Agricultural  Air  Quality  Task  Force; 

recommendations  on  agricultural  burning 
and  volimtary  measures,  57187 
Agricultural  Worker  Protection  Program, 
National  Assessment:  workshops,  24953, 
64439 
Air  emissions;  CERCLA  federally  permitted 

release  definition;  interim  guidance,  4%6 
Alternative-fueled  vehicles;  infrastructure  issues, 

18093 
Children's  cancer  risk;  information  needs; 

workshop,  14966 
Children's  Health  Protection  Advisory 

Committee,  13%5,  55525 
Clean  Air  Act  Advisory  Committee,  261 1, 

18094,  31170,  39388,  52732,  58528,  68133 


Cruise  ships;  maitagement  of  wastewater,  solid 

and  hazardous  waste,  and  other  discharges; 

public  information  hearings,  49239 
Developmental  changes  in  behavior  and 

anatomy  when  assessing  exposure  of 

environmental  contaminants  to  children; 

technical  workshop,  41983 
Diazinon:  revised  pesticide  risk  assessment; 

stakchoWers,  66997 
Dioxin  reassessment  documents:  toxicity 

equivalence  factors  for  dioxin  and  related 

compounds,  etc.;  peer  review  workshop, 

36898 
Drinking  water  source  contamination 

prevention,  467 1 1 
Ecological  soil  screening  level  guidance; 

scientific  peer-review  panel  workshop, 

42355 
Effluent  Guidelines  Task  Force,  261 1,  20456 
Electric  utility  steam  generating  units;  hazardous 

air  pollutants,  18992 
Electronic  submission  of  environmental  repofts, 

31171 
Endocrine  Disrupter  Screening  Program. 

priority-setting  workshop.  31900,  43325 
Environmental  effects  on  children:  longitudinal 

cohort  study  plan,  69307 
Enviroiunental  Financial  Advisory  Board,  7547, 

7548.41664 
Environmental  Laboratory  Advisory  Board, 

5635,  12244,  24695,' 38826 
Environmental  Policy  and  Technology  National 

Advisory  Council,  1151,  24469,  55024, 

63862,  77624 
EPA-Intemational  City/County  Management 

Association:  Superfimd  relocation  policy, 

8141 
EPA-USDA  Committee  to  Advise  on 

Reassessment  and  Transition.  58070 
Fenthion,  risks  artd  nsk  miugation,  stakeholders, 

83011 
FIFRA  Scientific  Advisory  PaneL  5636,  14275, 

31310,  36133,  45055,  53718,  54001, 

58071,66245,66750,69937 
Good  Neighbor  Environmental  Board,  30988, 

53007,  63862 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee,  16197,  54847 
Gulf  of  Mexico  Program  Focus  Teams,  34175 
Gulf  of  Mexico  Program  Management 

Committee,  20456,  54847 
Gulf  of  Mexico  Program  Policy  Review  Board, 

7006 
Hazardous  waste  combustion  facilities,  human 

health  risk  assessment  protocol  document; 

peer  review,  30406 
Industrial  Non-Hazardous  Waste  Policy 

Dialogue  Committee,  59836 
Local  Government  Advisory  Committee,  7548, 

18992,  21178,  35338,  49981,  51314,  55525 
Malathion,  revised  pesticide  risk  assessment; 

stakeholders,  63877 
Mechanisms  for  limiting  quantities  of  pesticides 

used,  42353 
Mediylmercury:  reference  dose;  peer  review 

workshop,  64702 
Microbial  and  Disinfectants/Disinfection 

Byproducts  Advisory  Committee,  133, 

7548,30407,51608 
Mississippi  River/Gulf  of  Mexico  Watershed 

Nutrient  Task  Force,  26606,  54848 
National  Drinking  Water  Adviswy  Council 

7548,  15634,  16197,  20457,  20820,  31552, 

34466,  39613,  49982,  59416,  68999 
National  Enviroimiental  Education  Advisory 

Council,  37781 
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National  Environmental  Justice  Advisory 

Council,  18993,  54848,  66539 
National  Strategy  to  Develop  Regional  Nutrient 

Criteria,  stakeholders,  30588 
Northeast  United  States  Ozone  Transport 

Commission,  4424 
Ozone  Transport  Commission,  1 863,  31311 
Pesticide  chemicals  that  have  common 

mechanism  of  toxicity;  cumulative  risk 
assessment  guidance,  41664 
Pesticide  Program  Dialogue  Committee,  14277, 
26199,  43749,  53299,  59837,  65313. 
66246,  67740 
Phosmet  revised  pesticide  risk  assessment; 

stakeholders,  4561 
Public  participation  in  permitting  programs; 
reference  guide;  focus  group  meeting, 
44050 
Resource  Conservation  and  Recovery  Act 
program — 
Visions  for  the  Future,  37368 
Science  Advisory  Board,  1866,  3681,  4966, 
5637,  7549,  7870,  10493,  12550,  16916, 
16917,  18095,  20820,  30589,  32089, 
33318,  35338,  35632,  35926,  36134, 
36442,  36691,  37543.  39388,  39614, 
42356,  43003,  44051,  46166.  48238, 
53719.  57807,  60189,  60190,  69517. 
69771,70905,79831,83012.606632 
Science  Advisory  Board  et  al..  37544 
Scientific  Counselors  Board  Executive 
Committee.  3959,  4967,  7006,  24470, 
45056,  50200,  57808,  65313,  80429 
State  and  Tribal  Toxics  Action  Forum,  10494. 

37369,  60430 
State  FIFRA  Issues  Research  and  Evaluation 
Group,  3682,  19754,  34176,  37781,  62355, 
70568 
Strategic  SDWA  compliance  planning  for  small 

systems  workshops,  38278 
Styrene-acrylonitrile  trimcr,  toxicology  testing 

initiative;  peer  review  workshop,  4968 
Superfiind  Recycling  Equity  Act;  stakeholders, 

37370 
Tribal  Pesticide  Program  Council,  3449,  53299 
U.S.  Government  Representative  to  Commission 
for  Environmental  Cooperation — 
Governmental  Advisory  Committee,  1370, 

49240 
National  Advisory  Committee,  1369,  49240 
Voluntary  Children's  Chemical  Evalijation 
Program;  stakeholder  involvement  process, 
2163,  16590,  30989 
Western  Regional  Air  Partnership,  49240 
Workshops,  40630 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations: 
Alaska,  453 
Guam,  35927 
National  enforcement  and  compliance  assurance 
priorities  for  2002  and  2003  FYs;  stakeholder 
comment  request,  58273 
National  Wastewater  Management  Excellence 

Awards  Presentation,  57808 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Breton,  Leo  AG.,  52426 
Horiba  Instruments,  Inc.,  55975 
Pesticide  applicator  certifications;  Federal  and 
State  plans: 
South  Dakota,  43750,  70347 
Pesticide  data  submitters  list;  availability.  24470. 

62356 
Pesticide,  food,  and  feed  additive  petitions: 
3M.  56895 
Acetochlor  Registration  Partnership  et  al.,  3682 


AgrEvo  USA  Co..  3690,  8143,  38543 

AgriPhi,  Inc.,  etal,  25717 

AgriVir,  LLC,  41984 

American  Cyanamid  Co.,  12244,  16594,  19756, 

51608.58074 
Auxein  Corp..  76241 
Avecia  Biocides,  60432 
Aventis  CropScience  USA,  31904,  43004 
Aventis  CropScience  USA  et  al.,  40632 
BASF  Agro  Research,  55236 
BASF  Corp.,  Agricultural  Products,  21427, 

57338 
Bayer  Corp.,  7008,  11052,  16598 
Biotechnologies  for  Horticulture,  Inc.,  38550 
BioTEPP.  Inc.,  17869 
Bird  Shield  Repellent  Corp.,  3693 
Dow  AgroSciences,  76244 
DuPont  Co.,  58078 
Ecolablnc,  18322,  18324 
Eden  Bioscience  Corp.,  54015 
Elanco  Animal  Health,  25721 
Firmenich  Inc.,  79834 
FMC  Corp.,  66998 
Gustafeon  LLC,  8970 
Huntsman  Petrochemical  Corp.,  42356 
International  Specialty  Products,  52735 
Interregional  Research  Project  (No.  4),  2612, 
16602,  17872,  38535,  41455,  51314, 
58080,  76249 
Interregional  Research  Project  (No.  4)  et  al., 

82349 
Ironwood  Clay  Co.,  52740 
ISK  Biosciences  Corp.  et  al.,  76253 
LignoTech  USA,  Inc.,  19759 
McLaughlin  Gormley  King  Co.  et  al,  16608 
Miller  Chemical  &  Fertilizer  Corp.,  79839 
Milliken  Chemical,  20%8 
Monsanto  Co.,  45769,  49563 
Monsanto  Co.  et  al..  1370 
Mycogen  Seeds,  11311,  37545 
Natural  Industries,  Inc  ,  et  al.,  46912 
Natural  Plant  Products  S.A.,  33318 
Novartis  Crop  Protection,  Inc.,  2949,  5639, 
18328,  20972,  24471,  31908,  45375, 
52746,  54019,  58080 
Plant  Products  Co.  Ltd.,  52749 
Prophyta  Biologischer  Pflanzenschutz  GmbH, 

36% 
Rohm  &  Haas  Co.,  14278,  51612,  78490 
Tomen  Agro,  Inc.,  et  al.,  10078 
Uniqema,  54022 

Valent  U.S.A.  Corp.,  54006,  56901 
Vinclozolin,  34179 
Wacker  Silicones  Corp.,  55240 
Zeneca  Ag  Products,  30591,  43326,  47498 
Pesticide  programs: 
Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
Acephate  and  methamidophos,  8702 
Bcnsulide,  etc.,  54002 
Chlorpyrifos,  301 10,  49982 
Chlorpyrifos-metfiyl  and  trichlorfon,  24954 
Coumaphos,  24468 
Coumaphos,  etc.,  78488 
Diazinon,  31902 
Dichlorvos,  60430 
Dircrotophos,  3737  F 
Disulfoton,  12992 

Ethyl  parathion  and  fenitrothion,  1 1050 
Fenthion,  83013 
Malathion,  30407,  77624 
Mevinphos,  1867,40631 
Phosalone,  1867,  45982 
Phosmet,  14967 

Phostebupirim  and  tetrachlorvinphos.  16197 
Pirimii*os-methyl,  16592 
Profenofos,  58529 
Propargite,  47494 


Pesticide  data  submitter  rights  for  data 

submitted  in  support  of  tolerance  actions; 
paper  availability,  2947,  19755 
Restricted  use  pesticides;  applicators 
certification;  State  plans — 
Delaware,  34178 
Risk  assessments  and  public  participation 

process  (non-organophosphates) — 
Diclofop  methyl,  52114 
Treated  articles  exemption;  clarification,  7007 
Worker  protection  standards — 

Roses  harvested  by  hand  cutting;  early  entry 
prohibition;  exception  request,  36134 
Pesticide  registration,  cancellation,  etc.: 
AgraQuest,  Inc.,  52732 
AgrEvo  Environmental  Health  et  al.,  4969 
American  Cyanamid  Co.,  301 1 1 
American  Cyanamid  Co.  et  al.,  50524 
Amvac  Chemical  Corp.  et  al.,  58530 
Aventis  CropScience  et  al ,  44781,  76240 
Aventis  Environmental  Science  USA  rt  al., 

56886 
Azinphos-methyl,  20966 
BASF  Corp  et  al.,  63863,  70348 
Bedoukian  Research,  Iik.,  77874 
Bio-Care  Technology,  10077 
BioTEPP,  Inc.,  et  al.,  35928 
Bonide  Products  Inc  et  al.,  61 161 
Breen  Laboratories  et  al.,  58540 
Burkholderia  cepacia  strain  Ral-3,  6369 
Camas  Technologies.  Inc.,  2948 
Captan,  etc.,  58072 
Chlorine  gas,  56305 
Chlorpyrifos,  69518.  76233 
Cotoron  Accu-Pak.  etc.,  541 14 
Cyanazine,  771 

CVIEC  Industries,  Inc.,  15634,  45980 
Decco/Elf  Altochem  North  America,  Inc.,  et  al., 

7870 
Diclofop-methyl,  etridiazole,  79832 
Dow  AgroSciences,  1869 
Dragon  Chemical  Corp.  et  al.,  37372,  54003 
DuPont  Agricultural  Products  et  al.,  34702 
Foliar  Nutrient,  Iik.,  301 12 
Formetanate  hydrochloride,  6208 
Ironwood  Clay  Co.,  Inc.,  et  al.,  54848 
ISK  Biosciences  Corp.  et  al..  16199 
ISP  Fine  Chemicals,  Inc.,  11310 
Jellinek,  Schwartz  &  Connolly,  Inc.,  et  al., 

59185 
Kanoria  Chemicals  &  Industries  Ltd.,  76638, 

82346 
Miliken  Chemical,  70716 
Monsanto  Co.,  8142 
Mycogen  Seeds  et  al.,  26199,  38826 
Nippon  Soda  Co.,  Ltd.,  4691 1 
Novartis  Crop  Protection,  Inc.,  1887,  54850 
Novartis  Seeds  et  al.,  48701 
Ortho  Group  et  al ,  1889,  47495 
Pesticide  reregistration  performance  measures 

and  goals,  37375 
Prohexadione  calcium,  etc.,  45983 
Risk  assessments  availability,  39898 
SankyoCo.,  Ltd.,  34176 
Sun  Co.,  Inc.,  et  al.,  58073 
Synthetic  pyrethroids,  etc.;  indoor  residential 

exposure  data  development;  non-dietary 

exposure  task  force,  52733 
Toby's  Chemical  Co  Inc  et  al.,  58546 
Triphenyltin  hydroxide,  63174 
Verdant  Brands,  Inc.,  et  al.,  24477 
Vinclozolm,  50523.  56894 
Pesticides,  emergency  exemptions,  etc.: 
Acibenzolar,  12248 
Aventis  CropScience;  StarLink  com  Cty9  Bt 

com  plant  pesticide;  scientific  information 

assessment,  65246 
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Buprofezin,  31312 
Fluazinam,  13965 
Norflurazon.  etc.,  79842 
Tebufenozide,  etc.,  3699 
ThUbcndazoie,  1078S 
Thiamethoxam,  31910 
Pesticides;  experimental  use  permits,  etc.. 

Agricultural  Research  Service,  Beltsville,  MD, 

et  al.,  58085 
Agricultural  Research  Service,  Pacific  West 

Area,  76259 
AgriPhi,  Inc.,  20976 
American  Cyanamid  Co.  et  al.,  2S724 
Aventis  CropScience,  48705 
Dow  Agrosciences  LLC,  10081 
J.P.  BioRegulators,  Inc.,  et  aJ.,  11057 
Monsanto  Co.,  6370,  38828.  52730.  79853, 

82352 
Mycogen  Corp.,  1 1 575 
Mycogen  Seeds  c/o  Dow  AgroSciences  LLC, 
78491 
Pesticide  tolerance  reassessment  and  reregistration; 
public  participation  process;  comment 
request,  14200,  24955 
Project  XL  (excellence  and  leadership)  innovative 
technologies  projects: 
Anne  Arundel  County,  MD;  landfill  project, 

56308 
Autoliv  XL  Project,  UT,  49571 
Buncombe  County,  NC;  leachate  recirculation/ 

gas  recovery  (bioreactor)  project,  46456 
Chicago,  IL;  regional  air  quality  and  economic 

development  projects,  51827 
Columbus,  OH,  46166 
Elmendorf  Air  Force  Base,  AK,  5868 
Fort  Worth,  TX  Project;  abandoned  buildings 
containing  asbestos;  alternative  demolitioD 
method,  54520 
Georgia-Pacific  Corporation  Big  Island,  VA, 

project;  fmal  agreement,  26606 
IBM  copper  metallization  project,  Essex 

Junction,  VT,  37780 
IBM  East  Fishkill  Facility,  Hopewell  Junction, 
NY;  F006  sludge  recycling  project,  53298 
International  Paper  Predictive  Emissions 

Monitoring  Project,  ME,  7546,  25920 
Kodak  Pollution  Prevention  Project,  NY,  49571 
Labs21  Project,  50200 
Improved  environmental  performance  at 
laboratories;  policy  or  regulatory 
flexibility  as  incentive,  35929 
Lead-Safe  Boston,  Boston,  MA,  54265 
Louisville  and  Jefferson  County  Metropolitan 

Sewer  District,  KY,  52427 
Meu-opolitan  Water  Reclamation  District  of 
Greater  Chicago,  IL,  et  al.  final  project 
agreement,  45601,  66540 
Narragansett  Bay  Commission  PreU%atment 

Project,  Rl,  52425 
NASA  White  Sands  Test  Facility,  NM,  54519 
Naval  Station  Mayport,  FL,  beneficial  reuse  of 

dredged  material,  25327 
New  Jersey  Gold  Track  Program,  79854 
Ortho-McNeil  Pharmaceutical,  Inc.  laboratory 

project.  Spring  House,  PA,  53297 
Pennsylvania  Environmental  Protection 
Department  Coal  Remining  and 
Reclamation  Project,  52751 
PPG  Industries,  Inc.;  chemical  research  and 

development  facilities,  50987 
Progressive  Auto  Insurance  Co.;  pay-as-you- 

drive  auto  insurance  program,  39614 
Puget  Sound  Naval  Shipyard  project,  WA, 

53008 
United  Egg  Producers  Project;  egg-producing 
facilities  qualification  for  coverage  under 
NPDES  permits,  etc.,  54518 


United  Sutes  Postal  Service  Project,  CO,  7547 
U.S.  Postal  Service,  Denver,  CO,  et  al.,  63250 
Waste  Management,  Inc.  Landfill  Bioreactor 

Systems,  VA,  54520 
Yolo  County  Accelerated  Anaerobic  and 
Aerobic  Project,  CA,  52426 
Regulatory  reinvention  (XLC)  pilot  projects: 
Project  XLC  Phase  I  (Planning)  Project 

Agreement,  Qermont  County,  OH,  49983 
Reports  and  guidance  documents;  availability,  etc 
Acute  exposure  guideline  levels;  values,  14186 
Agency  public  involvement  policy;  review; 

comment  request,  82335 
Agricultural  Air  Quality  Task  Force; 

recommendations  regarding  agricultural 
burning  and  voluntary  measures,  56308 
Agricultural  sources  of  nonpoint  pollution; 
management;  comment  request,  61325 
Air  emissions;  CERCLA  federally  permitted 

release  defmitioo,  12551,  39615 
Air  quality  criteria;  ozone  and  related 

photochemical  oxidants,  57810 
Alternative  dispute  resolution;  policy  statement. 

13383,59837,81858 
Annual  Compliance  Assistance  Activity  Plan; 

comment  request,  11313 
Benchmark  Dose  Technical  Guidance 

Document;  peer-review  workshop,  69772 
Cadmium;  aquatic  life  criteria  documentation. 

50201 
Carbon  monoxide;  air  quality  criteria,  50202 
Chesapeake  Bay;  nutrient  trading,  56576,  59046 
Civil  rights;  EPA  assistance  recipients 

administering  environmental  permitting 
programs,  and  investigation  of 
administrative  complaints  challenging 
permits,  3%50,  46916 
Clean  Water  Act  Section  319  Nonpoint  Source 
Grants  Award  in  2001  FY,  supplemental 
guidelines,  70899 
Combined  cycle  turbines;  nitrogen  oxides 
(NOx)available  control  technology 
(BACT),  50202 
Community  and  nontransient  noncommunity 
public  water  systems  operators  certification 
and  recertification;  State  funding  allocation 
methodology  for  grants,  45057 
Community  involvement  in  supplemental 

environmental  projects,  40639 
Community  right-to-know  toxic  chemical 
release  reporting — 
Mercury  and  mercury  compounds,  polycyclic 
aromatic  compounds,  pesticides,  and 
other  persistent  bioaccumulative  toxic 
chemicals,  70907 
Diesel  exhaust;  health  assessment  document; 

comment  request,  49241 
Dioxin  and  dioxin-like  compounds  and  other 
persistent  bioaccumulative  toxic  chemicals; 
community  nght-to-know  toxic  chemical 
release  reporting,  37548 
Dioxin  reassessment  documents,  59186 
Drinking  water.  Stage  2  Microbial  and 

Disinfection  Byproducts  Federal  Advisory 
Committee  Agreement  in  Principle,  83015 
Ecological  risk  characterization  at  watershed 

scale,  57189 
Emissions  reductions  from  motor  vehicles 
operated  on  low-sulfiir  gasoline  as  new 
source  review  offsets  for  Tier  2/gasoline 
sulfur  refmery  projects,  43009 
Environmental  Risks  to  Children;  Research 

Strategy,  77626 
Federal  Financial  Accounting  Standards — 
CERCLA  enforcement  discretion  exercised  in 
anticipabon  of  full  cost  accounting, 
35339 


Flexible  air  permits;  design  by  State  and  local 

permitting  authorities.  49803 
Food  Quality  Protection  Act;  science  policy 
issues — 
Available  informatioD  on  assessing  exposure 

to  pesticides  in  food;  user's  guide,  43009 
Choosing  Percentile  of  Acute  Dietary 
Exposure  as  Threshold  of  Regulatory 
Concern,  15330 
Drinking  water  screening  level  assessments, 

etc.,  60437 
Non-detected/non-quantified  pesticide 

residues;  value  assignments,  17266 
PerformLig  aggregate  exposure  and  risk 

assessments,  459 
Pesticide  chemicals  that  have  common 

mechanism  of  toxicity;  cumulative  risk 
assessment.  40644 
Pesticide  risk  assessment  and  risk 

management;  use-related  information 
role.  60435 
Pesticides;  cholinesterase  inhibition;  data  use 

in  risk  assessment,  54521 
Pesticides;  refining  anticipated  residue 

estimates  in  acute  dietary  probabilistic 
risk  assessment,  39147 
Freshwater  invertebrates,  toxicity  and 

bioaccumulation  of  sediment-associated 
contaminants;  measurement  methodology. 
16200  ^ 

Great  Lakes  binational  toxics  strategy —  * 

Dioxins/furans  report  published  in  response 

to  U.S.'s  commitments.  58769 
Persistent  toxic  substances  reports  published 
in  respKwse  to  U.S.'s  commitments. 
58768 
Hazardous  substances;  acute  exposure  guideline 
levels;  values  and  executive  summaries. 
39264 
Hazardous  waste  combustion  facilities; 

screening  level  ecological  risk  assessment 
protocol.  7012 
Hepatitis  B  virus,  protocol  for  testing  efficacy 

of  disinfectants  against,  51828 
Hexachlorobenzenc;  national  action  plan; 

comment  request,  77026 
Indian  Tribes;  Section  319  nonpoint  source 
pollution  control  grants;  award  guidelines. 
79855 
Indoor  residential  insecticide  product  label 

statements.  16614 
Information  Products  Bulletin;  framework  plan. 

comment  request,  71314 
In-lieu-fee  arrangements  for  compensatory 

mitigation.  66914 
Insect  repellents  labeling  guidance.  301 13 
Lakes  and  reservoirs;  nutrient  critical  technical 

guidance  manual,  33322 
Marinas  and  recreational  boating;  nonpoint 
source  pollution  control;  comment  request. 
75698 
Minimum  risk  pesticides;  clarification  of 

composition,  labeling,  food  tolerances,  and 
State  regulation  issues.  33542 
Montana  and  South  Dakota;  national  visibility 

goal;  progress  reports.  56310 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual  (Revision  1).  62532 
National  Environmental  Education  Advisory 

Council;  report  to  Congress.  67359 
One-hour  ozone  attainment  demonstrations. 

8703 
Onsite/decentralized  wastewater  systems 

management  guidelines;  guidance  manual 
outline.  59840.  66751,  79364 
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Pesticide  registrants — 
Antimicrobial  disinfectant  and  sanitizer 
pesticides;  elimination  of  phenol 
resistance  testing,  70352 
Antimicrobial  pesticides:  treated  articles 

exemption;  applicability,  82345 . 
Bee  precautionary  labeling.  70350 
First  aid  instnictions,  20978 
Mandatory  and  advisory  labeling  statements, 

31313 
Voluntary  pesticide  resistance  management 
labeling  based  on  mode/target  site  of 
action  on  pest.  30115 
Pesticide  Registration  Notice;  pests  of 

significant  public  health  importance;  list, 
16615,  36442 
Pesticides — 
Cumulative  risk  assessment,  50526 
Import  tolerances  and  residue  data  for 

imported  food;  comment  request,  35069 
QTRACER  Program  for  tracer-breakthrough 
curve  analysis  for  karst  and  fiactured-rock 
aquifers;  and  lexicon  of  cave  and  karst 
terminology,  5643 
Residential/household  use  pesticide  product 
labels;  disposal  instructions;  guidance  for 
pesticide  registrants.  37383 
Resource  Conservation  and  Recovery  Act 

cleanup  reforms;  corrective  action  guidance 
documents;  schedule  and  comment  request, 
15904 
Results-based  approaches  to  corrective  action; 

comment  request,  58275 
Risk  assessment  guidance  for  Superfund 

Volume  3  Part  A;  process  for  conducting 
probabilistic  risk  assessment;  peer  review; 
nominations  request,  50694 
Rivers  and  streams;  nutrient  criteria  technical 

guidance  manual,  46167 
Savannah  River  Site;  transuranic  radioactive 
waste  for  disposal  at  Waste  Isolation  Pilot 
Plant;  waste  characterization  program 
documenu,  67741 
Sector  Facility  Indexing  Project,  evaluation 

report;  Internet  availability,  34704 
Self-policing  mcentives;  discovery,  disclosure, 
correction,  and  prevention  of  violations 
(audit  policy);  policy  sutement,  19618 
Small  business  compliance  policy,  19630 
Statc/local/Tribal  rules  submission  in  place  of 
Section  1 12  hazardous  air  pollutant 
requirements,  68133 
Superfund  probabilistic  risk  assessment  to 
characterize  uncertainty  and  variability; 
guidance,  7550 
Tribal  drinking  water  operator  certification 
program  guidelines;  comment  request, 
16917 
U.S.-Canada  harmonization  of  treated  seed 

policies  and  requirements,  52752 
VS.  greenhouse  gas  emissions  and  sinks  (1990- 

1998);  mventory,  11314 
Understanding  and  accounting  for  method 

variability  in  whole  effluent  toxicity  (WET) 
applications  under  NPDES  Program,  44528 
Western  Regional  Air  Partnership;  Grand 
Canyon  Visibility  Transport  Commission 
1996  report  annex.  68999 
Whole  effluent  toxicity  test  methods; 

recommendations  and  suggestions,  46457 
Senior  Executive  Service; 

Performance  Review  Board;  membership,  32088 
Solid  wastes: 

Recovered  matenals  advisory  notice; 
availability,  3082,  5933 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
7-7  Merger,  Inc.,  Site.  OH.  16392 
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Appalachian  Power  et  al.;  regional  transport  of 

ozone;  reduction  regulations,  67742 
Barcelooeta  Landfill  Site,  PR,  71 106 
Bates  Mill  Site,  MN,  3233 
Bioclinical  Laboratories  Site,  NY,  45774 
Blackberry  Valley  Dram  Site.  SC.  20821 
BMI  Textron  Site,  FL.  42360 
Brownsville  Drams  Site.  TX,  50988 
Butler  Mine  Tunnel  Site,  PA,  44529 
C&J  Disposal  Site.  NY,  18096 
Cannons  Engineering  Corp.  Site,  MA,  et  al., 

66541 
Carolina  Creosoting  Corp.  Site.  NC.  13384 
Carrier  Air  Conditioning  Co.  Site.  TN.  77626 
Casmalia  Disposal  Site.  CA,  I3%7,  36900 
Cedar  Service  Site,  MN,  69938 
Charnock  methyl  tertiary-butyl  ether 

contamination  Site,  CA,  54024 
CHEMCENTRAL  Warehouse  Fire  CERCLA 

Site,  WA,  69773 
Chemfax  Resin  Site,  MS.  42361 
Colorado  School  of  Mines  Research  Institute 

Site.  CO.  15904 
Copley  Square  Plaza  Site.  OH,  46169 
Danmark  Site,  FL,  13749 
Doe  Run  Resources  Corp.  Site,  MO,  77877 
Double  A  Metals  Site,  IL,  21178 
Eagle  Picher  Henryctta  Site,  OK,  58994 
East  Mulmomah  County  Groundwater 

Contamination  Site,  OR,  20158 
FMC  Dublin  Road  Site,  NY,  69307 
Former  Thiee-C  Electrical  Co.,  Inc.,  Site,  MA, 

58995 
Former  Witter  Co.  Site,  MO,  5340 
Geiger  (CAM  Oil)  Site,  SC.  49242.  51319 
Genzale  Plating  Site,  NY,  48995 
Hastings  Ground  Water  Contamination  Site,  NE, 

55526 
Hertel  Landfill  Site,  NY,  45378 
Hoxie  Crash  Site,  KS,  34180 
lLCOSite,AL,  51319,  83014 
Interstate  Lead  Co.  Site,  AL,  56577,  76259 
JASCO  Chemical  Site,  CA.  59188 
Jeanette  Faye  Burns  Estate  State  Wide  Metal 

Recycling  Site.  lA.  12994 
John  P.  Saad  Site.  TN,  51616 
Koppers  (Florence  Plant)  Site,  SC,  55024 
Lakeland  Disposal  Service,  Inc.,  Site,  IN.  51616 
Lakewood  Battery  Site.  GA,  5644 
Lancaster  Plating  Site,  NC,  36900 
Landia  Chemical  Co.  Site,  FL.  40093 
Lawton  Property  Site.  MI.  20457 
Lyman  Dyeing  and  Finishing  Site.  SC,  19897 
Master  Metals,  Inc.,  Site,  OH,  56577,  58149 
Nahant  Marsh  Site.  lA.  32090 
Nashua  River  Asbestos  Site.  NH.  69524 
NaUonal  Zinc  Site.  OK,  18995 
North  Penn  Area  1  Site,  PA,  31315 
OW  City  of  York  Landfill  Site,  PA.  54851 
Old  World  Trade  Center  Site.  MI,  48497 
Operating  Industries,  Inc.  Landfill  Site,  CA, 

69308 
Organic  Chemical,  Inc.  Site,  MI,  20457 
PCB  Treatment  Inc.  Site,  KS  and  MO,  67359 
Pcele-Dixie  Wcllfield  Site,  FL.  4819 
Powell  Road  Landfill  Site.  OH,  54523 
Prospective  purchaser  agreements — 
Orooogo-Duenweg  Mming  Belt  Site,  MO, 
2953 
Pulhnan/Liquid  Dynamics  Site,  IL.  55526 
Ramooa  Park  Battery  Casing  Area  Site,  MI, 

61165 
Ridgeway  Logging  Site,  OR,  67360 
Rouse  Steel  Dram  Site,  FL,  59416 
Rutledge  Property/Rock  Hill  CSiemical  Co.  Site. 
SC.  13969 


San  Fernando  Valley  Crystal  Springs  Site,  CA, 

24696 
San  Fernando  Valley  Pollock  Site.  CA,  37549 
Silvertone  Plating  Co.  Site,  Ml,  63249 
Solvent  Recovery  Corp.  Site,  KS,  18332 
South  Bay  Asbestos  Site,  CA,  3191 1 
Sl  Louis  River  Site,  MN,  51830 
Strother  Field  Industrial  Park  Site,  KS.  8362 
Surrette  America  Battery  Removal  Site.  NH, 

7013 
Syosset  Landfill  Site,  NY.  12552 
Tokeland  Cow  Dip  Pit  CERCLA  Site.  WA, 

76259 
Tri-County/Elgin  Landfill  Site.  IL.  31315 
Tulalip  Landfill  Site.  WA.  37782 
U.S.  Radium  Site.  NJ.  20458 
Union  Pacific  Railroad  Wallace-Mullan  Branch. 

ID.  26831 
Uniroyal  Hill  Street  Site.  IN,  3709 
Vacant  Lot  Site,  IL,  37973 
Veliscol/Haideman  County  Landfill  Site,  TN  et 

al.,  80429 
Voda  Petroleum  Site,  TX,  76639 
Ware  Shoals  Dyeing  and  Printing  Site,  SC. 

51319 
Westgaie  Mobile  Home  Site,  SC.  8974 
West  Site/Hows  Corner  Site.  ME.  37973 
WICO  Site,  Sl  Thomas,  VI,  773 
Superfiind  program: 
Emergency  Planning  and  Community  Right-To- 
Know  Act — 
Report  preparations;  training  courses,  10083 
Federal  Agency  Hazardous  Waste  Compliance 
Docket;  Federal  facilities;  list  update. 
36994.  83222 
National  Priorities  List;  constniction  completion 

list;  policy  change.  47988.  57810 
Prospective  purchaser  agreements — 
Aviex  Fibers  Site,  VA.  7871 
Clear  Creek/Central  City  Site.  CO,  8973 
Copley  Square  Plaza  Site,  OH,  34180 
Fischer  &  Porter  Site,  PA,  70354 
Gary  Lagoons  Site,  IN,  10787 
Green  Industries  Site,  OH,  42360 
Industri-Plex  Site,  MA,  1386 
Leavenworth  Auto  Parts  Site,  KS,  80858 
Metcoa  Radiation  Site,  PA,  77876 
Metro  Container  Corp.  Site.  PA.  7552 
Middlefield-EHis-Whisman  Site,  CA,  43751 
North  Penn  Area  6  Site,  PA,  52753 
North  Penn  Area  7  Site,  PA,  39617 
Old  Roosevelt  Field  Contaminated 

Groundwater  Area  Site,  NY,  82878 
Palmyra  Atoll,  78492 
Redding  Life  Care,  LLC,  16391 
Sharon  Steel  Farrell  Works  Site,  PA,  41071 
Solar  Paints  and  Varnishes  Site,  WI,  37781 
Standard  letter,  checklist,  and  model 

agreement;  availability,  1381 
Trans  Circuits,  Inc.,  Site,  FL,  47503 
Vacant  Lot  Site,  IL,  37972 
Yurgin  Motors  Site,  NJ,  20979 
Toxic  and  hazardous  substances  control: 
l.I,2-trichloroethane:  enforceable  consent 

agreement  and  testing  consent  order,  37550 
Aoite  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee; 
proposed  AEGL  values,  77866 
Asbestos-containing  materials  in  schools;  State 
waiver  requests — 
Oklahoma,  1387,  25921 
Texas,  8974 
Chemical  t:»ting — 
Data  receipt,  4606 
Section  21  petition  receipt,  2164 
Citizens'  petitions — 
People  for  Ethical  Treatment  of  Animals  el 
al.,  18097 
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High  production  volume  chemicals;  data 
collection  and  development,  81686 
Interagency  Testing  Committee  report — 
Comment  request,  69134 
Receipt  and  comment  request,  65234,  75544, 
75552 

Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
Tribe  authorization  applications — 
California.  8704 
Cherokee  Nation,  3960 
lUinois,  10787 
Indiana.  48498 
Kansas   2396,  20458,  50695 
Michigan   21178 
Minnesota.  25923 
Monomer  acid  and  derivatives;  chemical 

nomenclature  correction,  64944 
National  Action  Plan  for  Level  1  pesticide 

pollutants,  65314 
New  chemicals- 
Receipt  and  status  information,  3709,  10086, 
14969,  15635,  21422,  37554,  37559, 
44530,  50697.  54025,  54029,  57344, 
57348,  61326.  67360,  67364,  67367, 
69773,  77377,  77627,  80859 
Test  marketing  exemptions,  12249 
Premanufacture  exemption  approvals,  37974, 

37976 
State  implementation  plans   adequacy  status  for 
transportation  conformity  purposes — 
Aruona.  18101.  50527 
'est  guidelines,  availability  and  comment 

request.  1891,  43329' 
'est  marketing  exemption  approvals,  18101, 
70908 
Voluntary  Children's  Chemical  Evaluation 

Program,  81700 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Alaska — 
Log  transfer  facilities;  general  permits,  1 1999 
Mechanical  placer  mining  and  medium-size 
suction  dredging;  general  permits,  2400, 
53013 
Seafood  processors;  general  permit,  21432, 
24957 

Arizona;  discharge  from  concentrated  animal 
feeding  operations;  general  permit,  53301 
Gulf  of  Mexico  OCS  operations — 
Eastern  portion;  oil  and  gas  extraction 
category;  general  permit  48503 
Maine  et  al. — 
Non-contact  cooling  water  discharges,  general 

permits,  24195 
Water  treatment  facility  discharges;  general 
permits.  40650 
Manachu.sen.'^  and  New  Hampshire,  water 
treatmeni  tacihrv  discharges,  general 
permits.  hs»O0O 
Southern  California;  offshore  oil  and  gas 

exploration,  development,  and  production 
operations,  general  permit,  45063 
Stale  programs  - 
Louisiana,  48501 
Maine.  39899.  47989 
New  'York,  letter  from  EPA,  24957 
Storm  water  discharges  from  construction 

activities,  general  permit,  25122 
Storm  water  multi-sector  general  permit  for 

industrial  activities,  17010 
Texas   readv -mixed  concrete  plants,  concrete 
pri.Kiucts  plants,  and  associat'xl  ^ilities; 
general  permit,  2165 


Water  pollution  control: 
Clean  Water  Act- 
Class  I  administrative  penalty  assessments, 

12994,52116 
Class  II  administrative  penalty  assessments, 
21764,  57605,  59417,  61 165,  62717, 
63249,  63582,  63583,  64220,  66247, 
67370,  79364 
State  Revolving  Fund  Program;  labor 
standard  provisions,  38828 
'feffluent  guidelines  plan  (biennial),  37783, 

53008 
Great  Lakes  System;  water  quality  guidance — 
Miimesota,48517 
Pennsylvania,  49573 
Wisconsin;  letter  availability,  38830 
Marine  discharges  of  vessel  sewage,  prohibition; 
petitions,  etc. — 
Arizona,  32093,  56577 
New  Jersey,  17500,32091 
New  York,  17501,  37385,  63584 
Utah,  32093.  56577 
Virginia,  50988,  61166 
Marine  sanitation  device  standard;  petitions — 

Massachusetts.  37788,  46712 
National  pollutant  discharge  elimination  system 
(NPDES  h- 
Storm  water  multi-sector  general  permit  for 
industrial  activities,  64746 
Sludge  management  (biosolids)  program 
applications — 
Wisconsin,  26607.  50528 
Sole  source  aquifer  detenninabons — 
Western  Uninta  Arch  Paleozoic  Aquifer 
System,  Oakley,  UT,  75285 
Total  maximum  daily  loads — 

Mermentau  and  Vermilion/Teche  river  basins, 
LA.  determinations  that  TMDLs  are  not 
needed.  19762,  25924,  54032,  60189, 
79100 
Mermentau  and  Vermilion/Tech  river  basins, 
LA;  TMDLs  required  by  court  order, 
67742 
State,  regulated  community,  and  small 

business  costs  resulting  from  regulatory 
changes  to  TMDL  program;  comment 
request,  75699 
Total  maximum  daily  loads  for  copper  in 
Arthur  Kill  and  Kill  Van  Kull. 
withdrawal,  and  for  nickel  in 
Hackensack  River,  establishment,  2398 
Virginia — 
Continuing  plannmg  process;  availability, 
4972 
Water  quality  criteria: 
Ambient  water  quality  criteria — 

Dissolved  oxygen  (saltwater);  Cape  Cod  to 

CapeHatteras,  2954,  71317 
Human  health  protection;  arsenic, 

methylmercury,  and  carbofiiran;  data 
availability,  60664 
Human  heaMi  protection;  methylmercury; 

data  availability.  69525 
Human  health  protection  methodology; 

revisions,  66444 
Methylmercury;  refwence  dose  document, 
68133 
Water  supply: 
Public  water  supply  supervision  program — 
Florida,  59841 
Georgia,  71107 
Navajo  Nation,  66541 
Oregon,  80862 

South  Dakota,  26831,  49984,  69774 
Tennessee,  71 107 
Virginia,  53304 


Safe  Drinking  Water  Act — 
Clean  and  drinking  water  State  revolving 
funds;  transfer  and  cross-coUaterization, 
60940 
Underground  injection  control  program — 
Hydraulic  fracturing  of  coal  beds  for  methane 
gas  recovery;  study  design,  45774 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Fmployment  Opportunity 
(  ..Ti  mission 

RULES 

Age  Discrimination  in  Employment  Act: 
Rights  and  claims  waivers;  tender  back  of 
consideration,  77438 
Americans  with  Disabilities  Act: 
Mitigating  measures  used  by  persons  with 
impairments;  Title  I  utterpretive  guidance, 
36327 

PROPOSED  RULES 

Federal  sector  equal  employment  opportunity: 
Amencans  with  Disabilities  Act 

nondiscrimination  standards;  applicability 
to  Section  501  of  Rehabilitation  Act,  11019 

Semi-annual  agenda,  23600,  74638 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1058, 

15153,  15907 
Submission  for  0MB  review;  conunent  request, 
2617,35931,35932,37133 
Meetings;  Sunshine  Act,  2400,  5644,  44053, 

56311,58276 
Reports  and  guidance  documents;  availability,  etc.: 
Private  mdustry  employers,  records  and  reports, 
58276 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quahty 
See  Management  and  Budget  Office 
See  National  Drug  Control  Policy  Office 
See  National  Education  Goals  Panel 
See  National  Partnership  for  Reinventing 

Government 
See  Presidential  Commission  on  Assignment  of 

Women  in  the  Armed  Forces 
See  Presidential  Documents 
See  Science  and  Technology  Policy  Office 
See  Trade  Representative.  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Administrative  enforcen>ent  proceedings,  14862 
Editorial  clarifications  and  revisions,  14858 
Encryption  commodities  or  software;  export  and 
reexport  to  irtdividuals.  commercial  firms, 
and  other  non-govenunent  end-users  in  all 
destinations,  2492 
Encryption  items;  revisions,  62600 
Higji  performance  computers;  License  Exception 
CTP  revisions,  12919 
Correction,  13879 
India  and  Pakistan — 
Entities  added  and  removed,  45842 
Entity  list;  entities  removed,  license  policy 
revised,  and  list  reformatted,  14444 
North  Korea;  easing  of  export  restrictions, 

38148 
Parties  to  transaction  and  their  responsibilities, 
routed  export  transactions.  Shipper's 


FEDER^AL   REGISTER   INDEX,  J»nuar> -December  2000 


41 


Export 


Export  Declarations.  Automated  Export 
System,  and  export  clearance,  42565 
Restrictive  trade  practices  or  boycotts;  editorial 

clarifications  and  revisions,  34942 
Serbia;  foreign  registered  aircraft;  reexports, 
46091 
Export  licensing: 
Commerce  Control  List — 
Chemical  and  biological  weapons  controls; 

Australia  group,  5891 1 
Crime  control  items,  55 1 77 
Microprocessors  controlled  by  ECCN  3A0OI 
and  graphics  accelerators  controlled  by 
ECCN  4A003;  License  Exception  CIV 
eligibility  expansion,  37039 
Revisions  and  clarifications,  34073,  43406 
Shaykh  Hamad  bin  Ali  bin  Jaber  Al-Thani, 
Gulf  Falcon  Group,  Ltd.,  et  al.;  general 
order  imposing  license  requirement  for 
exports  and  reexports,  76561 
Wassenaar  Arrangement  List  of  Dual-Use 
Items;  implementation;  Categories  I,  2, 
3,  4,  5,  6,  and  9  revisions  for  security 
reasons,  43 1 30 
High  perfonnance  computers;  License  Exception 
CTP  revisions,  60852 
Correction,  66169 
National  security  industrial  base  regulations: 
Imported  articles:  effect  on  national  security; 
paperv-ork  reduction,  62599 

PH.'H.sH*  R!  lES 
hxport  adnurustration  regulations: 
Foreign  policy-based  export  controls;  effects  on 
exfwrters  and  general  public,  66514 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20946, 

20947,  34438,  47952,  77344,  77345, 

78143,78144,  78145 
Submission  for  0MB  review;  comment  request, 

58043 
Committees;  establishment,  renewal,  termination, 
etc.: 
Technical  Advisory  Committees,  43288 
Export  privileges,  actions  affecting: 
Boone.  David  Sheldon.  39348 
Dien's  Auto  Salvage,  Inc.,  52983 
Hua  Ko  Electronics  Co.  Ltd.,  1356 
Huynh,  Due  Dicn,  53268 
,Kim,  Robert  Chaegon,  42664 
*  Lee,  Peter  H  ,  54835 
Malloy,  Daniel  A.,  54836 
Modem  Engineering  Services,  Ltd.,  81822 
Montgomery,  Yuri  1.,  57313 
Nguyen,  Son  Kim,  54480 
Osman,  Oscar,  57314 
Pitts,  Earl  Edwin,  54837 
Summit  United  Industries,  Inc.,  56532 
Thane-Coat,  Inc.,  ct  al.,  21 169,  58507 
Meetings: 

Information  System.^  Technical  Advisory 

Committee,  2579,  17855,  39598,  64661 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  19358,  54195 
Materials  Technical  Advisory  Committee, 

26179,  52407,  71296 
North  Korea,  easing  of  sanctions,  41429 
President's  Export  Council,  1587,  6358,  7829, 

21718,  25466,  52407,  55220.  80833 
Public  key  infrastructures  for  advanced  network 

technologies,  workshop,  19358 
Regulations  and  Procedures  Technical  Advisory 

Conunittee,  11761.  34146,  52064,  70693 
Sensors  and  Instrumentation  Technical  Advisory 

Committee,  49536,  69731 


Transportation  and  Related  Equipment 

Technical  Advisory  Committee,  35045, 
60167 
National  Defense  Stockpile;  market  impact  of 
proposed  disposal  of  excess  commodities, 
15613,  58731 
Reports  and  guidance  documents;  availability,  etc.: 
Crude  oil  imports;  effect  on  national  security; 
Commerce  Secretary's  report  summary, 
46427 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5644, 

40664 
Submission  for  OMB  review;  comment  request, 

53304 
Meetings: 
Advisory  Committee,  12000.  34705,  46917, 

54852,61168,  78168 
Sub-Saharan  Africa  Advisory  Committee, 

26612,42361,64703 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Federal  regulatory  review,  21128 
Loan  policies  and  operations — 
Participations  in  loans  from  non-System 
lenders,  24 10 1,  26278,  33743 
Miscellaneous  amendments;  correction,  8023 
Practice  and  procedure — 
Civil  money  penalties;  inflation  adjustments, 
46087 
Standards  of  conduct  and  loan  policies  and 
operations,  40486,  54742 

PROPOSED  RULES 

Farm  credit  system: 
Disclosure  to  shareholders — 

Annual  reporting  requirements,  14494 
Federal  Agricultural  Mortgage  Corporation; 

risk-based  capital  requirements,  1676,  9223 
Loan  policies  and  operations,  etc. — 

Loan  purchases  and  sales;  defmitions,  4593 1 
Loans  to  designated  parties;  approval,  14491 
Other  financial  institutions  lending,  21 151, 
39319 
Organization — 

Stockholder  vote  on  like  lending  authority, 

26776,  58486 
Termination  of  FCS  charter  to  become 
financial  institution  under  another 
Federal  or  State  chartering  authority;  exit 
fee  calculation,  5286 
Semi-annual  agenda,  23790,  74842 

NOTICES 

Meetings;  Sunshine  Act,  1389,  1892,  3962,  4819, 
7872,  12250.  19378.  24212,  25482,  35633, 
37789,  44535,  44536.  47727.  55242,  60440, 
66751,77878 
Privacy  Act: 

Systems  of  records,  41460 
Reports  and  guidance  documents;  availability,  etc.: 
Farm  Credit  System  institutions;  official  names; 

policy  statement,  301 17 
National  Charters  Booklet,  45066 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  RULES 

Semi-annual  agenda,  23798,  74850 


NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Secure  base  amount  and  allocated  insurance 
reserve  accounts;  policy  statement,  5340 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
1999  crop  and  market  loss  assistance,  7942 
Farm  reconstitutions  and  market  assistance  for 
cottonseed,  tobacco,  and  wool  and  mohair, 
65718 
Peanuts,  8245,  16117,64594 
Tobacco,  41551,  64589,  78405 
Federal  claims  collection;  administrative  offset, 

50598 
Program  regulations: 
Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements, 
50401 
Correction,  81325 
Real  estate  and  chattel  appraisals;  regulatory 

streamlining;  correction.  14432 
Servicing  and  collection — 
Disaster  set-aside  program.  3 1 248 
Special  programs: 
Lamb  Meat  Adjustment  AssistaiKe  Program. 

38409 
Special  Apple  and  Emergency  Loan  for  Seed 
Producers  Programs;  implementation, 
76115 
Wardiouses: 
Cotton  warehouses;  "without  unnecessary 
delay  "  defined.  63765 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Commodity  programs,  farm  reconstitutions, 
5444 
Grants: 

Loan  and  grant  program  funds;  allocation 
methodology  and  formulas,  47695 
Program  regulations: 

Emergency  Farm  Loan  Program;  requirements. 

54973 
Environmental  policies  and  procedures,  55784 
Loans  to  Indian  Tribes  and  tribal  corporations. 

17206 
Off-farm  migrant  farmworker  projects;  operating 
assistance.  65790 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  1585, 
3200.  14522,  15300,  18274.  19867,  30389, 
371 12,  41625,  43285,  47373,  52982, 
56864,61140.68121,  79801 
Committees;  establishment,  renewal,  termination, 
etc.: 
Beginning  Fanners  and  Ranchers  Advisory 
Committee.  51588,  70331 
Georgia;  release  of  Georgia  tobacco  fanners' 
social  security  numbers  to  State  and 
opportunity  to  opt  lut  of  release.  60167 
Grants  and  cooperative  agreements;  availability, 
etc.: 
North  Carolina;  hurricane  damage  relief  on 
1999  crop  loans,  6061 1 
Meetings: 
Beginning  Farmers  and  Ranchers  Advisory 

Committee.  15890 
National  Drought  Council,  65290 
National  Drought  Pohcy  Commission.  1355, 
3408.  5306,  7824,  17620,  25464 
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President's  Commission  on  Improving 

Economic  Opportunity  in  Communities 
Dependent  on  Tobacco  Production  While 
Protecting  Public  Health,  63227,  70331 
Warehouse  Act  fees: 
Cotton,  etc.,  39347 
Warehouses,  licensed;  cancellations  and/or 
lerrninatinns;  list  availability,  20430 

Federal  Aviation  Administration 

RILES 

Administrative  regulations: 
Air  traffic  and  related  services  for  aircraft  that 
transit  U.S.<ontrolled  airspace  but  neither 
take  off  fix)m,  nor  land  in,  U.S.;  fees. 
36002,59713 
Air  carrier  certification  and  operations: 
Airbus  airplanes;  digital  flight  data  recorder 

requirements;  revisions,  5 1 742 
Antidrug  and  alcohol  misuse  prevention 
programs  for  personnel  engaged  in 
specified  aviation  activities,  office 
addresses  corrected,  1 8886 
Correction,  26128 
Digital  flight  data  recorder  requirements  for 
Airbus  airplanes;  comment  request; 
correction.  2295,  81733 
Hawaii;  air  tour  operators.  58610 
International  Aviation  Safety  Assessment 

Program,  33751 
Pressurized  fuselages;  repair  assessment,  24108 

Correction,  35703,  50744 
Service  difficulty  reports.  56192,  60556,  80743 
Reporting  requirements  and  guidance 
materials;  meetings,  71247 
Smoking  prohibition  on  scheduled  passenger 

flights.  36776 
Terrain  awareness  and  warning  system,  16736 
Aircraft  products  and  parts;  certification 
procedures: 
Changed  products;  type  certification  procedures, 
36244 
Meetings,  47247 
Aircraft  registration: 
Court  of  competent  jurisdiction;  interpretive 
rule.  52301 
Airmen  certification: 

Advanced  Qualification  Program,  60334 
Pilots,  flight  instnictors,  and  ground  instructors 
1 1         outside  U.S.;  licensing  and  training; 
!  I         comments  disposition,  2022 
Airports: 

Passenger  facility  charges,  34536 
Airspace  designations;  incorporation  by  reference. 

56466 
Air  traffic  operating  and  flight  rules,  etc.: 
Emergency  locator  transmitters.  81316 
Ethiopia;  flights  within  territory  and  airspace; 

prohibition,  31214 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  in  vicinity — 
Commercial  air  tour  limitation,  1 7708,  60352 
Special  fli^t  rules  (SFAR  No.  50-2); 

effective  date  delayed,  5396 
Special  flight  rules  area  and  flight  free  zones; 
modification  of  dimensions,  1 7736, 
33751,60352,69846,70761 
Helicopter  operations  under  instrument  fli^t 

rules;  flight  plan  requirements.  3540 
National  parks  air  tour  management,  34368 
Reduced  vertical  separation  minimum.  5936 
Serbia-Montenegro;  flights  within  territory  and 
airspace;  prohibition  removed  (SFAR  No. 
84),  16112 
Special  visual  flight  rules,  16114 
Effective  date,  31798 


Airworfliiness  directives: 

Aerospace  Technologies  of  Australia  Pty  l.4d., 
5421 

Aerospatiale.  10381,  15226,  53897,  54403, 
68076,69441.70775 

Aerotechnik  s.r.o.,  61262 

Agusta  S.p.A  ,  346,  4100,  20081,  21634,  49727, 
57280,  58647,  82896,  82903 

Airbus,  204,  211,  213,  697,  1537,  3799,  5243, 
5739,  5751,  5756,  8642,  9209,  9212, 
11204,  12075,  12077,  12080,  14853, 
15534,  16802,  19308,  20070,  20076, 
20078,  20715.  30536,  30874,  33441, 
34055,  34059,  34069,  34938,  37017, 
37019,  37026,  37028,  37029,  37272. 
37476,  37845,  37853.  39072,  39077, 
40985,  45513,  49481,  49897,  50619. 
54407,  56785,  60349,  63001,  68876, 
68878,  70778,  75589,  75591,  75603, 
80300,  82259,  82262 

Air  Tractor,  Inc..  35267,  46567 

Alexanda  Schleicher  GmbH  &  Co.,  10934. 
12072 

AUiedSignal  Inc..  15531 

Allison  Engine  Co..  26121,  36317.  40981. 
54145 

American  Champion  Aircraft  Corp.,  78905 

Aviointeriors  S.p.A.,  58178 

Ayres  Corp.,  14847,  36055 

Bell,  8032,  10385,  10937,  12071,  16804,  32021, 
45703,  48605,  49734,  49905,  55175, 
62275,  6661 1,  66617,  68873,  68884, 
77263,  77780,  77785 

BFGoodrich,  45277 

Bob  Fields  Aerocessories,  12463 

Boeing.  I,  205,  1051.  2285,  2289,  3801,  4356, 
4757,  5222,  5229,  5235,  5238,  5742,  5746, 
5753,  6444,  6534,  8640,  8645.  8845,  9215, 
10693,  10695,  11861,  13871,  14834, 
14838.  14848,  17583,  18879,  18881, 
18883,  19296,  19302,  19306,  19310, 
21633.  24383,  24384,  24631,  25278, 
25281.  25829,  25833,  30532,  33444, 
34048,  34061,  34063,  34928,  34932, 
34935,  35563,  37011,  37015,  37022, 
37843,  37848,  39076,  39079,  39788, 
43217,  43219,  43221,  43223,  43228, 
44432,  44662,  44663,  44670,  44977, 
45705,  46569.  46861.  46862,  47252, 
47255,  48144,  48358,  48364,  48371, 
50627,  50630,  51750,  51752,  51754, 
52905,  53161,  54409,  56783,  57282, 
58641,  59703,  60347,  62276,  62281, 
63005,  63006,  64134,  65258,  66607, 
66923,  69239,  69859,  69862,  70781, 
70787,  75582,  75585,  75588,  75595, 
78913,  80301,  81329,  81331,  82898,  82901 

Bombardier,  1765,  2019,  3379,  4354,  4755, 
5745,  14822,  20075,  37014,  45517,  50131, 
56780,  57861,  57944,  59710,  61083, 
68072,  70777,  75605 

British  Aerospace,  207,  1763,  4349,  5228,  9214, 
14845,  14850,  15230,  30863,  37025, 
50617,  52297,  60850,  62999,  66497, 
66927,68074,71237 

Cameron  Balloons,  Ltd.,  8653 

Cessna.  2844.  4351,  8649,  10377,  15232, 
48373,  70645 

CFE  Co.,  691,  63535,  68077 

CFM  International,  16309,  37031,  47248 

Commander  Aircraft  Co.,  34941 

Construcciones  Aeronauticas,  S.A.  (CASA), 

12081 
Dassault,  10691,  13668,  34926,  37480 

de  Havilland,  4095 

DG  Flugzeugbau  GmbH,  60848,  71235 


FAA 

DomJer,  4353,  11859,  14828,  19313,  63790, 
75601 

Empresa  Brasileira  de  Aeronautica  S.A.,  5425, 
9217,  17586,  30539,  39541.  43406,  56231. 
56233,  57724,  58219,  59708,  66495, 
66612.  66615,  68879,  68881,  70785,  77783 

Eurocopter  Canada,  55452 

EurocoptCT  Deutschland  GMBH,  2017.  37%, 
15858,  24872,  31255,  41326,  52010. 
80741,80742 

Eurocopter  France,  5741,  7427,  12462,  13875. 
14209.  15857.  20721.  20894.  31256, 
32015,  32016,  32018,  33743,  35819, 
36059,  37271,  48607,  52012.  55457. 
61085,  61087,  62280,  68071 

Fairchild,  1540,  8037,  14825,  50909,  53158 

FokkCT,  695,  2287,  9211,  12073,  20074,  20719. 
30529.  35817,  37274,  52298,  63795,  68882 

General  Electric  Aircraft  Engines,  1771,  8039 

General  Electric  Co.,  692,  5759,  5761,  6533. 
10698,  12460,  15536,  21636.  21638, 
21642.  37009,  39536,  50623,  58645,  61216 

Gulfstream.  20072.  32011 

Harbin  Aircraft  Manufacturing  Corp.,  5419 

Hoffrnann  Propeller  Co.,  8844 

Honeywell,  12085.  14831.  20717,  35566,  48353 

Industrie  Aeronauticbe  e  Meccaniche,  7717, 
19305 

International  Aero  Engines  AG,  36783,  652S5 

Israel  Aircraft  Industries,  Ltd..  8848,  16311, 
32013,  34054,  55450,  63003,  69439 

Kaman  Aerospace  Corp.,  3583,  54743 

Leaijet,  16129,  24870,  65257,  69861,  71239 

LET  Aeronautical  Works.  60845 

Lockheed.  20347.  25280,  36053,  49899,  53157, 
62994.  70294 

Maule  Aerospace  Technology.  Inc..  26735 

McCauley  Propeller  Systems,  48351 

McDonnell  Douglas,  2861,  2863,  3794,  4870, 
5241,  7719,  8024,  8025,  8027,  8028,  8030. 
8031,  8035,  8651,  10379,  11459,  17763, 
20320,  20321,  20322,  20324,  20326, 
20327,  20329,  20330,  21 134,  25437, 
25627,  26124,  26738,  30534,  31253, 
34322,  39539,  41869.  44667.  44672, 
46200.  46571,  46573,  46575.  47660, 
48355,  48360,  48362,  48368,  50621, 
59701,  59707,  66925,  68067,  69658, 
70297,  70650,  70783,  75609,  7561 1, 
75612,  75615,  75616,  75618,  75620. 
75623,  75624,  81731,  49728  49735 

MD  Helicopters,  Inc.,  7428,  10938,  26122. 
31259.55449 

Mitsubishi,  5422,  30865,  45515 

New  Piper  Aircraft,  Inc..  15537.  33745,  42281, 
78902 

Partenavia  Costruzioni  Aeronauticas  S.p.A.. 
7716 

Pilatus  Aircraft  Ltd.,  1767,  5428,  35270,  64340 

Polskie  Zaklady  Lotnicze  Spolka  zoo.,  55891 

Piatt  &  Whitney,  2864,  37473.  49730,  63537, 
63540,  63542,  63793,  64597,  65730, 
65731,  66588,  69660,  78083 

Raytheon,  1538,  4754,  5749,  12082.  24381. 
30538.  42855,  54140.  56236.  59705, 
60846.  63792,  64602,  6«069,  75597, 
75607,  77259,  77782 

REVO,  Inc.,  34065 

Robinson  Helicopter  Co.,  17987.  20895,  21136. 

66604 
Rolladen  Schneider  Flugzeugbau  GmbH,  1769 
Rolls-Rovce  Ltd.,  39286 
Rolls-Royce  pic,  4760,  7720,  12084,  14207. 
20714,  30527,  35814,  40983,  51229. 
54143,68875,77776,77778 
S.N.  CENTRAIR,  77261.  77774 
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Saab,  209,  1761,  1762,  37478,  37851,  41871, 
43215,  49901,  50628,  70296,  70300. 
70648,  70780 
Schweizer  Aircraft  Corp.,  49732 
Short  Brothers,  3798,  44661,  64601 
Short  Brothers  &  Harland  Ltd.,  4761 
Siam  Hiller  Holdings.  Inc.,  76149 
Sikorsky,  13877,  39074,  40988,  49903,  55453 
SOCATA— Groupe  AEROSPATIALE,  5427, 

68065 
Stemme  GmbH  &  Co.  45835 
Teledyne  Continental  Motors,  70654 
Turbomeca,  19298,  19299,  19300,  58640,  70647 
Twin  Commander  Aircraft  Corp.,  5424 
VulcanaJr  S.p.A.,  75599 
Wytwomia  Sprzetu,  50632 
Airworthiness  standards: 
Aircraft  turtine  engines;  bird  ingestion,  55848 
Special  conditions — 
Airbus  A-300  Model  82- 1  A,  B2-1C,  B4-2C. 
B2K-3C,  B4-103,  82-203,  84-203 
airplanes,  19294 
Ayrcs  Corp  Model  LM-200  Loadmaster 

airplane,  1758 
Boeing  Model  727-200  and  727-200F  series 

airplanes,  13666 
Boeing  Model  737-700  IGW  airplane,  55443 
Boeing  Model  747-200  (E^B)  series 

airplanes.  25435 
Boeing  Model  747-2G4B  series  airplanes, 

47841 
Boeing  Model  777-200  series  airplanes, 

77252 
Boeing  Model  777  scries  airplanes,  16305     , 
Bombardier  Model  CL-600-2CI0  series      "" 

airplanes,  66165 
British  Aerospace  Jetstream  4101  Series 

airplanes,  60343 
Canadair  Model  CL-600-2B19  series 

airplanes.  63196 
Cessna  Aircraft  Co  Model  525A  airplane, 

7283 
Cessna  Model  1 72/K/L/M/N/P  airplane,  etc., 

37006 
Cessna  Model  560,  Citation  V  series 

airplanes,  82257 
Eurocopter  France  Model  EC- 155  helicopters, 

70773 
General  Electric  Aircraft  Engines  models 
CT7-6E  and  CT7-8  turboshaft  engines, 
48887 
Gulfstream  Aerospace  Corp.  Model  G-1 159, 
G-1 159A,  and  G-1 1598  series  airplanes, 
76147 
Hamilton  Sunstrand  model  NP2000  constant 

speed  propeller,  42278 
McDonnell  Douglas  DC-9-30  series  airplanes, 

16128 
MclDonnell  Douglas  Model  MD-10-lO/lOF 

and  MDI0-30/30F  airplanes,  9996 
Morrow  Aircraft  Corp.  Model  MB-300 

airplane.  56779 
Pratt  &  Whitney  Canada,  Inc.,  Model  PT6T- 

9  turboshaft  engine,  81729 
Raytheon  Aircraft  Co.  Model  4000  airplane, 

35813 
Sikorsky  Aircraft  Corp.  Model  S-92 

helicopters,  70770 
Sino  Swearingen  Model  SJ30-2  airplane, 
81727 
Transport  category  airplanes — 
Mode  "C"  transponders  with  single  Gillham 

code  altitude  input;  withdrawn,  21 133 
Powerplant  installations;  fire  protection 
requirements,  79706 
Class  B  airspace,  19826,  36060,  60352 


Class  C  airspace,  6535,  8849,  16130,  70302 
Class  D  airspace,  1308,  1309,  2537,  4102.  5762, 
6320,  7287,  8269,  8655,  15859,  15860, 
20852.  25439,  30877,  30878,  32023,  33749, 
39081,  40492,  45425,  45519,  45840,  47843, 
48146,  50281,  50405,  50634,  50635,  51522, 
52811,  53558,  54950,  56788,  58343,  63797, 
66168,  67253,  67624,  76150,  77811 
Class  E  airspace,  348,  349,  699,  700,  1774,  2538, 
2539,  3381,  3382,  4103,  4871,  4872,  4873, 
4874,  5762,  5763,  5764,  5765,  5766,  5768, 
5769,  5770,  5999,  6000,  6320,  7722,  8043, 
8044,  8045.  8046,  8270,  8656,  9998,  10386. 
10387.  10700,  10701,  11369,  11866,  12630, 
12917.  12918,  14344,  14855,  14856,  14857, 
15860,  15861,  16130,  16131,  16808,  17133, 
19315,  19316,  19317,  19827,  19828,20349, 
20350,  20351,  20723,  20724,  20852,  21301, 
21302.  21303,  21304,  21305,  21306,  21644, 
25439,  25440,  26126,  26128,  30541,  30877, 
30879,  30880,  33250,  33614,  33749,  33750, 
34392,  36602,  37035,  37277,  37694,  37695, 
37696,  37833,  38720,  38721,  38722,  38723, 
39081,  39082,  39083,  39084,  39085,  39790, 
39791,  39792,  39793,  40167,  40990,  40991. 

41328,  41749,  42856,  42858,  42859,  42860. 
43406,  43683,  43684,  43686,  44434,  45425, 
45519,  45520,  45521,  45707,  45708,  45837, 
45838,  45839,  45840,  45841.  45842,  47258, 
47259,  47260,  47261,  48608,  48888,  49192, 
50281,  50635,  51229,  51522,  51523,  51757, 
52015,  52301,  5281 1,  53558,  54952,  54953, 
55076,  56239,  56240,  56468,  57081,  57285, 
57542,  57543,  58343,  58344,  59341,  5971 1, 
59712,  61087.  63544,  63797,  63798,  65731, 
66168,  66169,  67253,  67254,  67255,  67256, 
67624,  67625,  67626,  69662,  70303,  70304, 
77282,  77497.  7781 1,  80302,  81732,  82264, 
82265 

Cotored  Federal  airways,  17588,  35822,  82263 
Commercial  space  transportation: 

Launch  site  operation;  licensing  and  safety 
requirements;  solid  propellants  handling 
and  cooperation  with  National 
Transportation  Safety  Board,  62812 
Licensed  reentry  activities;  finaiKial 
responsibility  requiremaits,  56670 
Correction.  80991 
Reusable  launch  vehicle  and  reentry  licensing 
regulations.  56618 
Federal  airways,  8271,  19818.  41576,  67257 
General  rulemaking  procedures: 

Plain  language  and  removal  of  redundant  and 
outdated  material,  50850 
IFR  altitudes,  2291,  14442,  26740,  41578,  54744, 

63198,78916 
Jet  routes,  11461,  12918,  17589,  35822,  37277, 

41329,  48147,  69664 
Low  airspace  areas,  38723 
Meetings: 

Restricted  areas,  9999,  21306,  35273,  37038, 
49483,  50133,  59341,  76151,  78915 

Standard  instrument  approach  procedures,  350, 
2023,  2025,  4875,  4877.  4879,  6321,  6324, 
10000,  10001,  10004,  13669,  13671,  13673, 
15540,  15541,  15544,  17990,  17991,  20896, 
20898.  20901.  25838.  25842,  31427,  31798, 
35274,  35275,  37278,  37279,  39794,  39796, 
43230,  43232,  46088,  46090,  48889,  48891, 
48893,  51524.  51525.  51528,  55458,  57081, 
57087,  59342,  59345,  63008,  63010,  63013, 
65732,  65734,  69242,  69247,  69250,  71241. 
71243,  71245,  78085,  78086,  78089,  82266, 
82268 

VOR  Federal  airways,  35272,  35822,  41330, 
48609,  61087,  69664,  70304.  81732 


PROPOSED  RtLES 
Administrative  regulations: 
Air  traffic  and  related  services  for  aircraft  that 
transit  U.S. -controlled  airspace  but  neither 
take  off  from,  nor  land  in,  U.S.;  fees, 
64401 
Air  carrier  certification  and  operations 
Airports  serving  scheduled  air  carrier  operations 
in  aircraft  with  10-30  seats;  certification 
requirements,  38636.  50945 
Correction.  50669 
Antidrug  program  and  alcohol  misuse 
prevention  program  for  employees  of 
foreign  air  carriers  engaged  in  specified 
aviation  activities;  withdrawn,  2079 
Aviation  security  screening  companies.  560 

Meetings,  4912.  15113 
Emergency  medical  equipment,  33720 
Hawaii;  air  tour  operators,  51512 
Aircraft: 

Life-limited  aircraft  parts;  safe  disposition, 
58878 
Airmen  certification: 

Advanced  Qualification  Program.  37836 
Airports: 

Passenger  facility  charges,  withdrawn,  18932 
Air  traffic  operating  and  fli^t  rules,  etc  : 
Automatic  pressure  altitude  reporting  (Mode  C) 
transponders;  suspension  of  certain  aircraft 
operations  from  requirement;  withdrawn, 
2077 
Reduced  vertical  separation  minimum.  79284 
Temporary  flight  restrictions.  69426 
Airworthmess  directives: 
Aerospatiale.  51260,  52369,  70815 
Aerostar  Aircraft  Corp.,  70535 
Aerotechnik  s.r.o..  48646 
Agusta  S.pA..  1838,  25692.  57298 
Airbus,  91,  254,  397.  1350,  1833,  4386,  6563, 
6566.  7316.  7465,  9223,  9225,  12957, 
14218,  16151,  16157,  17822,  17824, 
18258,  19348,  20105,  20921,  20922, 
21 154,  21 157,  30033,  31113,  34993, 
36801,  37084,  37315,  39825,  44991, 
47356,  51254,  51560,  51775.  54445, 
56814,  58013,  63817,  64901,  66197. 
70821.  75877 
Allison  Engine  Co..  24135 
Ayres  Corp..  7789 
BeU.  11006.  15882.  25694.  26783,  31291, 

44994.  48643.  48645,  54888,  58681,  68953 
Bell  Helicopter  Textron  Canada,  20927 
Boeing,  250,  401,  4179,  4900,  4904,  4906, 
5455,  5459,  8667,  13919,  14216,  17827, 
20924,  21675,  24889,  25696,  30019, 
30553,  31837,  34420,  34604,  36095, 
36803,  37494.  37497.  38450,  39574, 
39828,  42306.  46666,  46672.  48937, 
48941,  48943.  48947.  48950.  50166, 
52049,  56264,  56266,  56268,  58966, 
59381,  60124,  60126,  60129,  61289, 
62313,  6731 1,  68955,  69718,  70819. 
75881,  80388,  80390,  80794,  80796, 
82957,  82959 
Bombardier,  2362,  6565,  17206,  17208,  24887, 
51256,  51259,  5801 1,  59383,  60595, 
64898,  66657,  75887 
British  Aerospace,  729,  18260,  39831,  461 19, 
48933.  52371,  52373.  54981.  56506, 
57748.  63023.  63551.  63553,  63556, 
64629,  64632,  64638,  65800,  75879 
Cessna,  1075.  38448.  48401,  52363,  52958, 

54182,  64640,  82954 
CFM  International.  S  A..  3621,  11505 
Construcciones  Aeronauticas,  S.A.,  399,  64634 
Dassault,  21679,  64636 
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DC  Flugzeugbau  GmbH,  48931.  571 13,  81782 

Domier,  16153,  37500.  40553,  52365,  61287, 
64176 

Dowty  Aerospace  Propellers,  50667 

Empresa  Brasileira  de  Aeronautica  S.A.,  4897, 
4902.  19345,  20388,  35590.  39576.  44013. 
45934.  46671.  49775.  52367.  5681 1. 
67663,  76950.  79323 

Euiocopter  Canada  Ltd.,  37924 

Eunxx)pter  Deutschland  GmbH.  5453.  6925, 
13251,  18010.  21673,  56273,  56275, 
56276,56817 

Eurocoptcr  France,  1353,  3165,  6927,  8894, 
10724,  10727,  12489,  15880,  16352, 
20104,  43720,  44995,  48936,  54823, 
75198,  76953 

Fairchild,  7794,  47701,  55470,  75883 

Fokker,  251,  5456,  6046,  8075,  13923,  45936. 
56509,  60897 

General  Electnc  Aircraft  Engines,  25892 

General  Electnc  Co.,  8892.  17471,44997, 
50468.  60597,  70533 

Gulfstream,  37313,  37314,  60591,  60593 

Honeywell  International  Inc.,  11942,  57753 

Industrie  Aeronautiche  e  Meccaniche,  62650 

International  .^ero  Engines,  40555 

Israel  Aircraft  Industries.  Ltd..  3617.  40551, 
64031 

LMQCt,  36391,  39578,  48399 

LET.  a.s.,  52364 

LET  Aeronautical  Works,  48648 

Lockheed,  7801,  52677,  62651 

McDonnell  Douglas,  2555,  4182,  4184,  4186, 
4188,  4190,  4781,  4782,  4784,  4786,  4788, 
4790,  4792,  4793,  7796,  17818,  19350, 
20390,  24882,  24894,  30021,  30025, 
30028,  31 109,  36799,  41385,  43265, 
46203,  46204,  46206,  46210,  4621 1, 
46214,  46216,  46218,  46221,  46223, 
53199,  53201,  53203,  53205,  53207, 
56270,  58186,  58192,  58197,  58203, 
59146,  70671,  71074,  71076,  76185 

MD  Helicopters,  Inc.,  35869 

New  Piper  Aircraft,  Inc  ,  16845,  45319,  45323 

Pilatus  Aircraft  Ltd.,  50466,  58675,  65798 

Pilatus  Bntten-Norman  Ltd.,  52363 

Pratt  &  Whitney.  11940,  15878,  26152,  46378, 
56819,69258,77530,  81780 

Raytheon,  1836,  3619,  15278,  26149,  30031, 
37311,37723,  37922,41381,48402, 
48404,  48945.  49523.  49952.  51562. 
52676,  54184,  57751,  60599,  62315, 
65803,  65805 

Rockwell  Collins,  Inc.,  58678 

Rolladen  Schneider  Flugzeugbau  GmbH,  67315 

Rolls-Royce  Corp.,  77528 

Rolls-Royce  Ltd.,  1840 

Rolls-Royce  pic,  1831,  15584,  41884,  55468 

S.N.  CENTRAIR,  55466,  58495 

Saab,  395,  13921,  16154,  16158,  21677,  30023, 
37087,  46667,  56507,  58494,  80392 

Schweizer  Aircraft  Corp.,  26781 

Short  Brothers,  31839,  40549 

Short  Brothers  &  Harland  Ltd.,  52675 

Siam  Hiller  Holdings,  Inc.,  52958 

Sikorsk>.  15280,  21159 

SOCATA-Groupc  Aerospatiale,  54820,  78122 

Tmbomeca  S.A.,  34602,  76187 

Vulcanair  S  p  A  .  57296 


Airworthiness  standards: 
Special  conditions — 
Ayres  Corp  naodcl  LM  200  "Loadmaster" 

aiq>bme,  49513 
Boeing  Model  777-200  series  airplanes, 

57564 
Cessna  Model  1 72/K/L/M/N/P  airplanes,  etc., 

17613 
Eurocopter  France  Model  EC- 130  helicopters, 

79786 
Hamilton  Sundetstrand  model  NP2000 

constant  speed  propeller,  16542 
Morrow  Aircraft  Corp.  Model  MB-300 

airplane,  30936 
Raytheon  Aircraft  Co.  Model  4000  airplane, 

13703 
Sino  Swearingen  Model  SJ30-2  airplane, 
56809 
Transport  categor.  airplanes — 

Airplane  operaung  limitations  and  content  of 
airplane  flight  manuals;  revisions;  FAR/ 
JAR  harmonization  actions,  79294 
Braking  systems,  hannomzation  with 

Eoropean  standards,  79278 
Powerplani  installations;  fire  protection 

requirements.  36978 
Thermal  acoustic  insulation  materials; 
flammabilitv  standards,  56992 
Class  B  airspace,  64642 
Class  C  airspace,  24136 

Class  D  airspace,  402,  8321,  8322,  10730,  14497, 
20931,  25455,  26154,  30678,  38224,  38225, 
391 1 1,  43406,  43722,  48651,  50744,  52375, 
57300,  57567,  58498,  70824,  70823,  81452 
Class  E  airspace,  4192,  4909,  4910,  4911,  5804, 
7320,  8321,  8322,  8324,  8325,  8326,  9227, 
10730.  12957,  13704,  14497,  15282,  17616, 
19699,  19700,  19701,  20931,  20932,  21681, 
24138,  24139,  24140,  25457,  25455,  26155, 
26156,  26157,  26158,  26160,  26785,  26786, 
26787,  26788,  30036,  30678,  32046.  32047. 
33796.  35301.  35302,  37089.  37725,  37726, 
37727,  37833,  38226,  38227,  39470,  41387, 
48651,  50470,  50744,  51263,  52375,  52960, 
54824,  54825,  571 16,  57300,  57568,  57569, 
57571,  57572,  57573,  57574,  57576,  59762, 
59763,  59764,  61 125.  61 126,  61 127,  62653, 
62654,  62655,  62656,  63820,  63821,  67318, 
67664,  70322,  70323,  70824,  82300 
Commercial  space  transportation: 

Licensing  and  safety  requirements  for  launch, 
63922 
Existing  regulations  review,  43265 
Federal  airways,  8896,  21682,  31504,  36805, 

39833 
Jet  rt)utes,  12153,  13707.  15586,  35303,  60385 
Low  airspace  areas,  13705 
Noise  certification  standards: 
Helicoptere,  59634 
Correction,  61125 
Noise  standards: 

Subsonic  jet  airplanes  and  subsonic  transport 
category  large  airplanes,  42796 
Procedural  rules: 

Flight  Operational  Quality  Assurance  programs; 
voluntary  implementation,  41528 
Restricted  areas.  24141,  24142,  52961,  79013 
Transport  airplane  fiiel  tank  system  design  review, 
flammability  reduction,  and  maintenance  and 
inspection  requirements,  5024,  8006 
VOR  Federal  airways,  39834,  41388,  60385 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft  fire  extinquishing  system  components; 
recommended  method  for  FAA  approval, 
77956 


Aircraft  products  and  ports—  / 

Aircraft  engines,  electrical  and  electronic 

engine  control  systems,  4296 
Terrain  awareness  and  warning  system; 
installation  in  Part  23  airplanes,  39977 
Aircraft — 
Fm  extinguishing  system  components; 

recommended  method  for  FAA  approval, 
3519 
Non-precision,  Categories  1  and  11  weather 
minima  for  takeoff,  approach,  and 
landing;  approval  criteria,  6121 1 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes;  powerplant  guide, 
11632 
Systems  and  equipment  guide  for  certification 

of  Part  23  airplanes,  39978 
Turbojet,  turtxiprop,  and  turiwfan  engine 
induction  system  icing.  3752 
Airfi"ame  guide  for  certification  of  Part  23 

airplanes,  45645 
Airport  Lighting  Equipment  Certificaticn 

Program,  31049 
Amateur-built  aircraft;  certification  and 

operation,  82453 
Bird  ingestion  certification  standards,  21064 
Changed  aeronautical  products,  certification 

basis  establishment,  51052 
Export  airworthmess  approval  procedures, 

43396 
Focused  inspection  of  safety  critical  turbine 
engine  parts  as  piece-part  opportunity; 
continued  airworthiness  mstructions,  14641 
General  aviation  reciprocating  aircraft  engines; 
controls,  mstallation.  inspection,  and 
mamtenance.  41517 
Ice  contaminated  tailplane  stall,  44847 
Imported  civil  aircraft,  engmes,  propellers,  and 
related  products;  airworthiness  certification, 
12314 
Noise  standards;  aircraft  type  and  airworthiness 

certification,  48795 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes;  type  certification; 
compliance  methods,  policy  statement, 
1941 
Outdoor  laser  operations,  49624 
Part  25  airplanes;  Terrain  Awareness  and 
Warning  System;  installaDon  approval, 
42053 
Propeller  blade  and  hub  failures;  hazards 

minimization,  66283 
Sustained  engine  imbalance.  31205.  64738 
Terrain  Awareness  and  Warning  System 

(TAWS);  installation.  501 1 
Transport  airplane  fuel  tank  system  design 
review,  flammability  reduction,  and 
maintenance  and  mspection  requirements, 
10153 
Transport  category  airplanes — 
Design  cruise  speed  and  design  dive  speed. 

42058 
Fuel  tank  ignition  source  prevention 

guidelines  and  fiiel  tank  flammability 
minimization.  5012 
Mechanical  systems  certification,  40163 
Powerplant  and  auxiliary  power  unit 

installations;  continued  airworthiness 
assessments,  31051 
Propeller  blade  and  hub  failures;  hazards 

mimmization,  19423 
Propulsion  engine  and  auxiliary  powa  unit 
installation,  certification  handbook; 
withdrawn,  1652 
Turbine  engine  powered  airplanes;  ftiel  venting 
and  exhaust  emissions  requirements.  46191 
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Turbine  engine  power-loss  and  instability  in 
extreme  rain  and  hail  conditions,  7904 
Aeronautical  land-use  assurance;  waivers: 
Aurora  Municipal  Airport,  IL,  50266 
Buffalo  Niagara  International  Airport.  NY, 

76000 
Carl  L.  Keller  Field  Airport,  OH,  64276 
Jackson  County-Reynolds  Airport,  MI,  81557 
Lawrence  Municipal  Auport,  MA,  67444 
Lebanon  Municipal  Airport,  NH,  77061 
Livingston  County  Airport,  MI,  81558 
North  Adams  Airport,  MA,  67788 
Rhinelander-Oneida  County  Airport,  WI,  61212 
Southern  Illinois  Airport,  IL,  70374 
W.K.  Kellogg  Aiqwrt,  MI,  81560 
Waterville  Robert  LaFleur  Airport.  ME,  77957 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2454, 
26871,  40716,  48042,  50265,  50730, 
58838.  82453.  82454 
Submission  for  0MB  review;  comment  request, 
1221,  1222,  7606,  10145,  12051.  169%, 
45125,  47556,  49053,  59495,  59496, 
63112,66283,80983,80984 
Air  carrier  certification  and  operations: 
Emergency  medical  equipment,  automatic 
external  defibnllators  at  airports; 
requirements,  35971 
Aircraft: 
Two-engine  aircraft  operation  approval  criteria; 
207-minute  extended  range  operations, 
3520 
Airport  Noise  and  Capacity  Act  of  1990: 
Naples  Municipal  Airport,  FL;  Stage  2 

operations  restnction,  42418 
Permissible  Stage  2  airplane  operations; 
statutory  changes,  30472 
Airport  noise  compatibility  program: 
Austin-Bergstrom  International  Airport,  TX, 

76337 
Burbank-Glendale-Pasadena  Airport,  CA, 

37816,  80476 
Camarillo  Airport,  CA,  69800 
Chandler  Municipal  Airport,  AZ.  4296,  47556 
Cleveland  Hopkins  Airport,  OH,  58838 
Corpus  Christi  International  Airport,  TX,  55674 
Dillingham  Airfield,  Mokuleia,  HI,  58141 
Lanai  Airport,  HI.  80478 
Noise  exposure  maps — 
Austin-Bergstrom  International  Airport,  TX, 

33868 
Burbank-Glendale-Pasadena  Airport,  CA, 

7413 
Cincinnati/Northern  Kentucky  International 

Airport,  KY,  37817 
Cleveland  Hopkins  International  Airport,  OH, 

12052 
Corpus  Christi  International  Airport,  TX, 

13816 
Hilo  International  Airport,  HI,  80480 
Juneau  International  Airport,  AK,  39978 
Lanai  Airport,  HI,  803,  37816 
Naples  Municipal  Airport.  FL,  79913 
Phoenix  Sky  Harbor  International  Airport. 

AZ.  63905 
Port  Columbus  International  Airport,  OH, 

5718 
Providence-T  F  Green  Airport,  RJ,  547 
T.F  Green  Airport,  RI,  43070 
Tampa  International  Airport,  FL,  49285, 

80479 
Waimea-Kohala  Airport.  HI,  10849 
Williams  Gateway  Airport,  AZ,  31051 
Port  Columbus  International  Airport,  OH,  49053 
Sarasota-Bradenton  International  Airport,  FL. 
38024 


Tulsa  International  Airport,  OK,  1653 
Waimea-Kohala  Airport.  HI.  53799 
Airport  Privatization  Pilot  Program,  applications: 
Rafael  Hernandez  Airport,  PR,  9304,  25974 
Stewart  International  Airport,  NY.  2425 1 
Airport  property  release: 

Laredo  International  Airport  TX,  49860 
Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canyon  National  Park.  AZ;  commercial 

routes,  17698,  69846,  78072 
High  density  traffic  airports;  slot  allocation  and 

transfer  method;  policy  statement.  69601 
LaGuardia  Airport,  NY  and  NJ;  reallocation  of 
exemption  slots  by  lottery,  69126 
Antidrug  and  alcohol  misuse  prevention  programs 
for  personnel  engaged  in  specified  aviation 
activities: 
Random  alcohol  and  drug  testing;  minimum 
annual  percentage  rate,  76000,  83127 
Aviation  Rulemaking  Advisory  Committee;  task 
assignments,  17936,  37447,  43800,  58304, 
63906,81948 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability,  1654,  35973, 
47557,  67445 
Committees;  establishment,  renewal,  termination, 
etc.: 
Aircraft  Repair  and  Maintenance  Advisory 

Committee,  46192,  51053 
Rotocraft  Changed  Product  Rule  Ad  Hoc  Team, 
71349 
Electronic  records  and  signatures;  summary  of 

existing  exemptions,  59887 
Encumbered  aircraft;  repossession  certificates; 
impact  on  aircraft  registration;  legal  opinion, 
15188 
Environmental  statements,  availability,  etc.: 
Chicago  Terminal  Airspace  Project,  IL,  69363 
Cleveland  Hopkins  International  Airport,  OH, 

70374 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  and  commercial  air  tour  routes,  17700 
Indianapolis  International  Airport,  IN,  19424 
Nevada  Test  Site,  NV;  Kistler  Aerospace  Corp 
commercial  launch  and  reentry/recovery 
facilities;  construction  and  operation,  21495 
Piedmont  Triad  International  Airport.  NC, 

17938 
Sarasota  Manatee  International  Airport,  FL, 

25527,37818 
T.F.  Green  Airport,  RI;  air  traffic  noise 
abatement  procedures,  1 1 827 
Environmental  statements;  notice  of  intent: 
Atlantic  City  International  Airport,  NJ,  58305 
Groton-New  London  Airport,  CT,  19425 
Indianapolis  International  Airport,  IN,  70866 
Juneau  International  Airport,  AK,  49287 
New  Orleans  International  Airport,  LA,  70868 
Northeast  Illinois/Northwest  Indiana 

Metropolitan  Area;  site  approval  and  land 
acquisition  for  supplemental  air  carrier 
airport;  environmental  scoping,  46545 
O'Hare  International  Airport,  IL;  O'Hare  World 

Gateway  Program,  53072 
Santa  Barbara  Municipal  Airport,  CA,  65894 
Exemption  petitions;  summary  and  disposition, 
803,  5013,  5015,  7414,  10591,  10592,  11106, 
11632,  14333,  15192,  15404,  15680,  16451, 
21498,  30185,  32147,  34527,  35989,  35990, 
39219,  40716,  43397,  46035,  46036,  46038, 
47574,  47575,  47576,  47577,  47578,  47579, 
47580,  48275,  48276,  48277,  49287,  53073, 
53074,  53075,  53076,  53078,  54882,  54883, 
56356,  56357,  56978,  57229,  58593,  58594, 
58595,  58840,  59246,  59496,  60713,  62792, 
62793,  631 13,  67463,  67464,  67465,  69364, 


76001,  77062,  77063,  79149.  79150,  79151, 
79152,  79913 
Flying  Cloud  Airport,  Eden  Prairie,  MN;  Stage 

2  and  3  operations  restrictions,  48043,  54883 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Airport  Improvemoit  Program.  20509 
Air  traffic  modernization  projects,  cost-sharing; 

pilot  program,  49625 
General  Aviation  Center  of  Excellence,  51636 
High  density  airports;  takeoff  and  landing  slots, 
slot  exemption  lottery,  and  slot  allocation 
procedures: 
International  slots  for  summer  2001  scheduling 

season;  submission  deadline,  51399 
International  slots  for  winter  2000/2001 

scheduling  season;  submission  deadline, 
6438 
LaGuardia  Airport,  NY,  75765 
In-flight  icing  terminology;  definitions,  80984 
Land  release: 

New  Kent  County  Airport,  VA,  37819 
Meetings: 
Aging  Transport  Systems  Rulemaking  Advisory 

Committee,  158,  13817,  40717,  58142 
Air  Traffic  Prc>cedures  Advisory  Committee, 

13817,38875,  56978.80480 
Aviation  Rulemaking  Advisory  Committee, 
3752,  4297.  14334,  14335,  25528,  26268, 
31053,  31953,  37448,  37449,  45125, 
45817,  47001,  48795.  51637,  62794, 
70375,  71198.82455 
Aviation  Security  Advisory  Committee,  31053, 

70868 
Aviation  Weather  Technology  Transfer  Board, 

55315 
Commercial  Space  Transportation  Advisory 

Committee,  25016,  54884 
Controller  Pilot  Data  Link  Communications 

Industry  Day,  6686 
Harmonization  Initiatives,  63907 
Harmonization  Work  Program;  public  input, 

9039 
Informal  airspace  meetings,  7904,  13818, 

16996,  39979 
Research,  Engineering,  and  Development 
Advisory  Committee,  15192.  51400 
RTCA,  Inc.,  548,  1223,  2221,  5015,  6687,  8757, 
11828,  13073,  13074,  15193,  16240, 
16241,  17701,  17938,25416,26269, 
31053,  31054,  33868,  35415,  35416, 
37819,  38314,  42418,  47581,  47582, 
49630,  51894,  52471,  53077,  54884, 
54885,  58596,  60494,  62794,  65038, 
66284,  66578,  69801,  70868,  75771, 
76338,  80986,  82455,  82456 
One-year  runway  incursion  information  and 

evaluation  program;  policy  statement,  14641 
Organization,  ftmctions,  and  authority  delegations: 
Associate  Chief  Counsel/Director.  Office  of 
Dispute  Resolution  for  Acquisition,  19958 
Passenger  facility  charges;  applications,  etc.: 
Altoona-Blair  County  Airport,  PA,  15681 
Ardmore  Municipal  Airport,  OK,  44847 
Baton  Rouge  Meti-opolitan  Airport,  LA,  38025 
Bcnedum  Airport,  WV,  70376 
Billings  Logan  International  Airport,  MT,  48043 
Birmingham  International  Airport,  AL,  31052 
Blair  County  Airport  Authority,  PA,  et  al., 

44562 
Bradley  International  Airport  CT,  5925,  48795 
Brainerd-Crow  Wing  County  Regional  Airport, 

MN.  80481 
Burbank-Glendale-Pasadena  Airport  CA,  70376 
Burlington  Intemational  Airport,  VT,  25528 
Central  Illinois  Regional  Airport  IL,  51638, 
55675 
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[Central  Nebraska  Regional  Airport,  NE,  67788, 

80481 

Chicago  Midway  Airport,  IL,  30187 
Cleveland  Hopkins  International  Aiiport,  OH, 

51894 
Colorado  Spnngs  Aiiport,  CO,  49054 
Columbus  Metropolitan  Airport,  GA,  10145, 

13818 
Craig  Airport,  FL,  71199 
IXmveT  International  Airport,  CO,  66284 
I)es  Moines,  lA,  et  al.,  31054 
Des  Moines  International  Airport.  lA,  10850 
Detroit  Metropolitan  Wayne  County  Airport, 

MI,  5016 
Dubuque  Regional  Airport,  lA,  6121 1 
Duluth  International  Airport,  MN,  55316 
Eastern  Oregon  Regional  Airport,  OR,  1 7702 
Elko  Regional  Airport,  NV,  53341 
Elmira/Coming  Regional  Airport,  NY.  69801 
El  Paso  International  Airport,  TX.  41517 
El  Paso,  TX,  et  al.,  70870 
Falls  International  Airport,  MN,  10593 
Fanning  Field,  ID,  10850 
Fayetteville  Regional  Airport,  NC,  33869, 

4I5I7 
Fort  Dodge  Regional  Airport,  lA.  56979 
Fort  Lauderdale  Hollywood  International 

Airport.  FL.  66285 
Fnday  Harbor  Airport.  WA.  53800 
Gainesville  Regional  Airport,  FL,  3752 
General  Mitchell  International  Airport  et  al., 

WI,  58143,  58305 
General  Mitchell  International  Airport,  WI, 

58143 
Glynco  Jetport,  GA,  69802 
Golden  Triangle  Regional  Airport,  MS,  51895, 

58144 
Greater  Baton  Rouge  Airport  District,  LA,  et 

al.,  56979 
Greater  Peoria  Airport  Authority,  IL,  et  al., 

15033 
Gunnison  County  Airport,  CO,  67466 
Harrisburg  International  Airport,  PA.  7607 
Hattiesburg-Laurel  Regional  Airport,  MS. 

70377.  75771 
Hector  International  Airport.  ND,  2669 
Hilton  Head  Island  Airport,  SC,  50731 
Huntsville  International  Airport,  AL,  17939, 

48044,  67466 
Jack  McNamara  Field,  CA,  51638 
Jacksonville  International  Airport,  FL.  64276 
Joslin  Field-Magic  Valley  Regional  Airport,  ID, 

11364 
Janeau  International  Airport.  AK,  5016 
Kalamazoo/Battle  Creek  International  Airport, 

Ml,  35991,  51400 
Kansas  City  International  Airport,  MO,  20509 
Killeen  Municipal  Airport,  TX,  76338 
La  Crosse  Municipal  Airport,  WI,  13074 
Lafayette  Regional  Airport,  LA.  66285 
Lake  Charles  Regional  Airport.  LA.  67789 
!  ambert-St.  Louis  Intematioral  Airport,  MO, 

40718 
Louisville  International  Airport,  KY,  71199 
Lovell  Field  Aiirwrt,  TN,  50266,  52471 
Luis  Munoz  Marin  International  Airport,  PR, 

14643 
LyiKhburg  Regional  Airport,  VA,  15193 
McAllen  International,  TX,  5719 
Melbourne  International  Airport,  FL,  549 
^letRipolitan  Nashville  Airport  Authority,  TN. 

et  al.,  51053 
Metropolitan  Oakland  International  Airport,  CA, 

316 
Mid  Delia  Regional  Airport,  MS,  31369 
Mmo!  international  Airport,  ND,  13074 


Missoula  International  Airport,  MT,  32147 
Monterey  Peninsula  Airport,  CA,  38314,  58306 
Naples  Municipal  Airport,  FL,  67467 
Nashville  International  Airport,  TN,  1 7939, 

63114 
Okaloosa  Regional  Airport,  Eglin  Air  Force 

Base,  FL,  42419 
Orlando  International  Airport,  FL.  5017,  20510 
Orlando-Sanford  International  Airport,  FL, 

53078 
Outagamie  County  Airport,  WI,  70872 
Palm  Beach  International  Airport,  FL,  38875 
Pangbom  Memonal  Airport,  WA,  48796 
Philadelphia  International  Airport,  PA,  81562 
Pitt-Greenville  Airport,  NC,  82456 
Rapid  City  Regional  Airport,  SD,  5018 
Redmond,  OR,  et  al.,  3753 
Sacramento  International  Airport,  CA,  3527 
Salt  Lake  City  International  Airport,  UT,  67467, 

67468 
San  Angelo  Regional  Airport,  TX,  46193 
San  Angelo,  TX,  et  al.,  64738 
San  Jose,  CA,  et  al.,  8758 
San  Jose  International  Airport  CA.  53341 
San  Luis  Obispo  County  Airport-McChesncy 

Field,  CA.  50267 
Santa  Barbara.  CA.  et  al.,  25017 
Santa  Barbara  Municipal  Airport,  CA,  1223 
Sarasota  Bradenton  International  Airport,  FL, 

46546 
Savannah  International  Airport,  GA,  6 12 1 2 
Sawyer  International  Airport,  MI,  19425 
Seattle-Tacoma  International  Airport,  WA, 

67469 
Stewart  International  Airport,  NY,  3266 
Syracuse-Hancock  International  Airport,  NY, 

70378 
T  F  Green  State  Airport,  Rl,  51639 
Tampa  International  Airport,  FL,  19037 
>  Trenton  Mercer  Airport,  NJ,  43072 
Tulsa  Airport  Authority,  OK,  et  al.,  40718 
Tulsa  International  Airport,  OK,  13819 
Wilkes-Barre/Scranton  International  Airport, 

PA,  57642 
William  R.  Fairchild  Intenutional  Airport,  WA, 

30187 
Will  Rogers  World  Aiiport,  OK,  51055 
Yeager  Airport.  WV,  37198 
Reports  and  guidance  documents;  availability,  etc.; 
Air  traffic  modernization  projects,  pilot  program 

to  permit  cost-sharing,  76340 
Air  traffic  noise  screen,  76339 
Aviation  Noise  Abatement  Policy;  revision; 

comment  request,  43802,  51640 
Certification  plans  to  address  human  factors  for 

certification  of  transport  airplane  flight 

decks;  agency  review,  19958 
Credit  for  emergency  services  provided  as 

airport  local  share  under  Airport 

Improvement  Program;  study  and  report  to 

Congress,  67790 
Engine  ingestion  requirements  applicable  to 

turfeine  powered  Part  23,  normal,  utility, 

acrobatic,  and  commuter  category 

airplanes;  policy  statement.  53338 
Flight  standards  policy  documents;  availability 

on  Internet  web  site;  comment  request. 

56981 
In-flight  operation  of  propellers  at  pitch  settings 

below  flight  regime  for  Part  23/CAR  3 

airplanes;  policy  statement.  53340 
Notunilitary  helicopter  noise  effects  on 

individuals  in  densely  populated  areas  in 

Continental  United  States;  report  to 

Congress,  39220,  49630 


FCC 

Normal,  utility,  acrobatic,  and  commuter 
category  airplanes — 
Polymer  matrix  composite  material  systems; 
material  qualification  and  equivalency; 
policy  statement;  comment  request, 
37198 
Overflight  services  fees;  letter  to  users,  12582 
Passenger  fiacility  charge  audit  guide  for  public 
agencies,  facility  charge  revenue 
examination  procedures,  62794 
Retrofit  shoulder  harness  installations  in  small 
airplanes,  approval  methods;  policy 
statement,  37449,  58307 
Seat  dynamic  testing  for  plinths  and  pallets; 
compliance  demonstration,  46193,  46194 
Runway  safety  areas;  comment  request,  56981 
Technical  staiidard  orders: 
Aerospace  fuel,  engine  oil,  and  hydraulic  fluid 
hose  assemblies;  minimum  performance 
and  fire  resistance  standards.  3 1 6 
Gas  turbine  auxiliary  power  units,  5720 
Westland  Helicopters  Ltd  ,  Model  Westland  30 
series  100  and  100-60  helicopters;  Type 
Certificate  revocation,  44848 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  34232, 

34499,  50014 
Submission  for  OMB  review;  comment  request, 
8738,  13792,  13793,  39191,  46951,  46952, 
64237 
Committees;  establishment,  renewal,  termination, 
etc.; 
State  and  Local  Advisory  Group  to  National 
Domestic  Preparedness  Office,  50721 
Communications  Assistance  for  Law  Enforcement 
Act;  implementation: 
Capacity  Requurments  for  Telecommunications 
Services  Other  Than  LociU  Exchange 
Services,  Cellular  Services,  and  Broadband 
personal  communications  services.  40694 
Meetings: 
Criminal  Justice  Information  Services  Advisory 

Policy  Board.  15923.  66774 
DNA  Advisory  Board,  4841,  37575,  68158 
National  Crime  Prevention  and  Privacy 

Compact  Council,  19385,  56329 
National  Domestic  Preparedness  Office;  State 
and  Local  Advisory  Group,  55644,  81546 
Reports  and  guidance  documents;  availability,  etc.: 
Communications  Assistance  for  Law 

Enforcement  Act;  Flexible  [>eployment 
Assistance  Guide,  7893 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Commercial  mobile  radio  st^Mces — 

Interconnection  and  resale  obligations  and 
forbearance  issues;  reconsideration 
petition  denied,  60 1 1 2 
Interstate  mtercxchange  marketplace;  policy 

and  rules,  55923 
Manual  roaming  service;  interconnection  and 

resale  obligations,  58477,  62646 
Public  safety  personnel.  Priority  Access 

Service,  48393 
State  law  claims  against  CMRS  providers; 
monetary  damages  availability,  50652 
Wireless  services;  TTY  compatibility  with 
enhanced  9 1 1  emergency  dialing.  82293 
Commumcations  Assistance  for  Law 
Enforcement  Act;  implementation; 
correction,  8666,  18255 
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FCC 


Competitive  bidding  procedures  for  all 
auctiooable  services,  S23Z3 
Corrcctioo,  68924.  70807 
Computer  III  further  remand  proceedings;  Bell 
Operating  Co.  enhanced  services  provision; 
clarification,  33480 
Federal-State  Joint  Board  on  Universal 
Service — 
Carrier-imposed  charges  inclusion  in 

contribution  base;  challenges  denied, 
25864 
Contributions  based  on  prior  year  revenues, 

4577 
National  Exchange  Carrier  Association,  Inc.; 
Board  of  Directors;  changes.  12135, 
34407 
Non-rural  carriers;  forward-looking  high-cost 
support  mechanism;  interim  hold- 
harmless  provision  phase-down,  78990 
Non-rural  carriers;  new  high-cost  support 
mechanism;  line  count  input  values 
update,  81759 
Non-rural  exchange  carriers;  high-cost 
support  mechanism;  support  amounts 
calculation,  etc.,  26513 
Telecommunications  deployment  and 
subscribership  in  unserved  or 
tmderserved  areas,  including  tribal  and 
insular  areas,  47883,  49941,  58662 
Foreign  participation  m  U.S. 

telecommunications  market;  rules  and 
policies.  60 1 1 3 
Effective  date,  67651 
Incumbent  local  exchange  earners- 
Accounting  and  reporting  requirements; 

comprehensive  review,  16328.  58661 
Depreciation  requirements  review;  1998 
biennial  regulatory  review.  18926 
Individuals  with  hearing  and  speech  disabilities; 
telecommunications  relay  and  speech-to- 
speech  services,  38432 
In-region  inler-LATA  services — 
BellSouth  Corp.  et  al;  applications  to  provide 
long  distance  service  in  Louisiana; 
reconsideration  petition  denied,  44699 
Intercoimection — 
Deployment  of  wireline  services  offering 
advanced  telecommunications  capability, 
54433,  57291 
Unbimdled  network  elements  combinations 
use  to  provide  exchange  access  service; 
clarification,  38214 
Wireline  services  offering  advanced 
telecommunications  capability; 
deployment,  1331,  7744,  8280 
International  common  carriers;  bieiuial 
regulatory  review — 
Cable  landing  licenses,  51768.  54799 
Local  competition  and  broadband  reporting 
program,  1%75 
Correction,  24653 
Local  exchange  carriers,  low-volume  long 
distance  users,  and  Federal-Slate  Joint 
Board  on  Universal  Service — 
Access  charge  reform  and  price  cap 
performance  review.  38684,  57739 
Local  lelephooe  networics  that  incumbent  local 
telephone  companies  must  make  available 
to  competitors;  portion  specifications, 
19334 
National  Exchange  Carrier  Association,  Inc.; 
access  tariffs  participation  changes;  notice 
period  shortened,  64892 
Numbermg;  toll  free  service  access  codes, 

53189 
Numbering  resource  optimization,  37703 
Effective  dale,  43251 


Personal  communications  services — 

Broadband  rules;  competitive  bidding 

procedures  and  commercial  mobile  radio 
service  spectrum  cap;  petitions  denied, 
68927 

Geographic  partitioning  and  spectrum 
disaggregation  by  commercial  mobile 
radio  services  licensees;  market  entry 
barriers  elimination;  petitions  dismissed, 

25452 

Installment  payment  fiiumcing  for  PCS 
Ucensees,  14213,  53624 

Narrowband  rules;  modifications;  competitive 
bidding.  35843 

Point-to-point  and  point-to-multipoint  common 
carrier  and  private  operational  fixed 
microwave  rules;  consolidation,  38324 

I»ublic  mobile  services — 

Commercial  mobile  radio  services;  flexible 
service  offerings,  49199 

Geographic  chaimel  block  layout  for 

commercial  aviation  air-ground  systems 
in  air-ground  radiotelephone  service; 
amendment,  49202 

Revision.  254S0 

Satellite  communications — 

2  GHz  mobile  satellite  service  systems; 
policies  and  service  roles,  59140 

18  GHz  frequency  band  redesignation. 

satellite  earth  sutions  blanket  licensing, 
and  additional  spectivm  allocation  for 
broadcast  satellite  service  use.  54155 

Earth  stations  operating  with  non-U.S. 
licensed  space  stations;  application 
requirements;  reconsideration;  correction. 
3614,  16327 

INTELSAT  space  segment  capacity;  direct 
access  availability  to  users  and  service 
providers,  59749 

Telecommunications  Act  of  1996; 
implementation — 

Tclemessaging,  electi'ooic  pubUshing,  and 
alarm  monitoring  services;  clarification, 
etc..  5267 

Unauthorized  changes  of  consumers'  long 
distance  carriers  (slamming);  subscriber 
carrier  selection  changes;  effective  date. 
47678.  66934 

Unbundled  shared  tiansport  facilities  use  in 
conjunction  with  unbimdled  switching, 
local  competition  provisions.  2542 

Telecommunications  facilities;  inside  wiring 
quality  standards.  4137 

Telecommunications  relay  services;  71 1  dialing 
for  nationwide  access,  54799 

Terminal  equipment  connection  to  telephone 
netwofk — 

Truth-in-billing  and  billing  format — 

Common  sense  principles;  correction,  36637 

Principles  and  guidelines,  43251,  45929. 
52048 


Wireless  telecommunications  services — 746-764 
and  776-794  MHz  bands;  service  rules. 
3139.  12483.  17594.  42879.  42960.  57267. 
60112 
Cellular  radiotelephone  service;  geographic 
partitioning  and  spectivm  disaggregation. 
37055 
Cellular  Telecommunications  Industry 
Association's  petition  for  forbearance 
ftom  commercial  mobile  radio  services 
number  portability  obligations,  etc.. 
18256 
Compatibility  with  enhanced  91 1  emergency 
calling  systems;  reconsideration 
petitions.  58657 
Enhanced  91 1  emergency  calling  systems; 

compatibility.  78990 
Extension  to  Tribal  lands.  47349 
Microwave  facilities  relocation  from  1850- 
1990  MHz  band;  cost  sharing  plan. 
46109 
Wireless  medical  telemetry  service.  43995, 
53190 
Wireline  services  offering  advanced 

telecommunications  capability;  deployment, 
6912 
Digital  television  stations;  table  of  assignments: 
Alabama,  70508 
California.  70508 
Georgia.  45720.  58921 
Illinois.  60378 
Louisiana,  48183 
Nebraska.  70508 
Nevada.  41012 
New  Yoric.  25865 
Oregon,  54805 
Texas,  58920 
Virginia,  54804,  76947 
Emergency  Alert  System,  21657 
Employee  responsibilities  and  conduct: 

Nonpublic  information,  66184 
Freedom  of  Information  Act;  implementation: 

Fee  schedule,  51234 
Frequency  allocations  and  radio  tieaty  matters: 
3650-3700  MHz  Government  transfer  band, 

69451 
Table  of  Frequency  Allocations;  revision.  4636 
Organization,  fiinctions,  and  authority  delegatioDs: 
Headquarters;  address  change.  14476.  58465 
Wireless  Telecommunications  Bureau  Chief, 
374 
Practice  and  procedure: 

Apparent  liability  notices  use  and  facts 
underlying  apparent  liability  notices  in 
subsequent  proceedings;  petition  denied, 
4891 
Application  fees  schedule.  49742 
Computation  of  time,  46108 
Ex  parte  presentations  in  Commission 

proceedings;  correction,  56261 
Forbearance  petitions;  separate  pleadings,  7460 
Maximum  forfeiture  penalties;  inflation 

adjustinent,  60868 
Pole  attachments;  maximum  just  and  reasonable 
rates,  31270 
Correction,  34820 
Regulatory  fees  (2000  FY);  assessment  and 
collection,  44576 
Radio  broadcasting: 
AM  expanded  band  allotinent  plan; 

implementation,  59751 
Broadcast  and  cable  EEO  rules  and  policies, 
7448 
Clarification,  76948 
Effective  date,  24654 
Low  power  FM  radio  service;  creation  and 
operatioa,  7616,  67289 
CorrectJi^  ^^458 
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Noncomineaiai  edu^atiLiruii  broadcast  station 
applicants,  comparative  standards 
reexamination.  36375 
Personal  attack  and  personal  editorial  rules; 

repeal  or  modification,  66643 
Radio  technical  rules,  streamlining,  1998 
biennial  regulatory  review,  79773 
kadio  frequency  devices: 
Digital  television  receivers;  closed  captioning 

requirements,  58467 
Frequenc>  hopping  spread  spectrum  systems 
operating  in  2  4  GHz  baixi  for  wider 
operational  bandwidths,  57557 
Correction,  5846" 
Radio  ser\ices  operating  above  40  GHz;  new 
radio  applications,  petitions  denied,  3843 1 
Radio  services,  special: 

700  MHz  band;  public  safety  agency 

communication;  Federal,  State,  and  local 
requirements  through  2010,  operational 
technical  and  spectrum  requirements,  etc., 
66644 
Amateur  services- 
Operator  license  structure  simplification,  etc., 
6S48 
Automated  Maritime  Telecommunications 

System  and  high  seas  public  coast  stations; 
application  and  engineering  study 
requirements  eliminated,  etc.,  77821 
Aviation  services — 

Radionavigation  service;  31.8-32.3  GHz  band 
removed,  60108 
Fixed  microwave  services — 
24  GHz  service;  licensing  and  operation, 

59350 
Local  multipoint  distribution  service 

eligibility  restriction  removed,  41603 
Multiple  address  systems;  928/952/956,  932/ 
941,  and  928/959  MHz  band  allocations, 
17445 
Maritime  services — 
Los  Angeles  and  Long  Beach,  CA;  156.250 
MHz  frequency  availability  for  port 
operations,  43713 
Mobile-satellite  service;  2  GHz  spectrum 
aUocation,  48 1 74 
Correction,  60382 
Mobile  services:  regulatory  treatment; 
reconsideration  petitions,  15559 
Private  land  mobile  radio  services — 
1998  biennial  regulatory  review,  60869 
220-222  MHz  band;  geographic  partitioning 

and  spectrum  disaggregation,  395S9 
800  MHz  frequency  band;  specialized  mobile 
radio  systems  development  rules; 
reconsideration  petitions,  43716 
800  MHz  Specialized  Mobile  Radio  service; 

ftiture  developmenu  7749,  60379 
Commercial  mobile  radio  service;  petitions 

dismissed  or  denied,  24419 
Public  safety  700  MHz  band,  53641 
Radio  spectrum;  secondary  markets  development; 

policy  statement.  80367 
Radio  stations;  table  of  assignments: 
\labama,  31498,44011,55925 
.\nzona,  33779,  36374.  44985.  69693,  79318, 

82295 
Arkansas,  17179,50142 
California,  17607,  41376,  44985,  53639,  57745, 

58229,  58230,  67653,  77318.  80367 
Colorado,  1824,  30547,  33779,  37709,  55925, 

58228 
Florida,  3152,  7748,  36638,  37709,  51235. 

53639,  53640,  55925,  58482,  81408 
Georgia,  31498,  45723.  57744 
Hawaii.  20380,  58228 


Idaho,  63802,  65271 

Illinois,  63801,  67655 

Indiana,  58230 

Iowa,  11477,  41377,  60585,  67655 

Kansas,  17180,  46376,  58229 

Louisiana,  17179,  36374,  41376,  41377,  50141, 

56800 
Mame,  25669 
Massachusetts,  20760 
Michigan,  220,  34988,  34989.  34990.  41013, 

71269 
Minnesota,  54176.  61113 
Mississippi,  219 
Missouri,  53638,  57745,  60379 
Montana,  3152,  7747,  31101,  44010,  51235, 

63802,67282,79317 
Nebraska,  8880,  11477,  31100,  67653 
Nevada,  8880,  71073 

New  Hampshire,  17607,  25669,  36638,  41013 
New  Mexico,  34989,  45721,  48639.  59751, 

67282,  67654 
New  York,  7747,  1 1478,  33778,  44475,  44985. 

50449,  50653,  62299,  71269 
North  Carolina,  44986,  67652 
Oklahoma,  1 1476,  19335,  34988.  45722.  64624. 

82296 
Oregon,  7747,  41376.  67654,  71270.  79317 
Pennsylvania,  62299,  67654,  77318,  80790 
South  Carolina.  35588,  63802 
South  Dakota,  60585 
Tennessee,  45721 
Texas,  3151.  7748,  13250,  16149,  16335, 

19335,  20915,  25452.  25453.  33778, 

34988,  34989,  35588,  36637,  41012, 

45722,  50141,  52348,  55924,  56800, 

59144,  59145,  64624,  67655,  70669.  70670 
Utah,  45723 
Various  States,  10030,  17775,  34991,  44984, 

51552,52950,55926,56799 
Vermont,  3150,  25669,  55924 
Washington,  67652 
West  Virginia,  36638,  54176 
Wisconsin,  220,  1 1750,  44986,  61 1 13,  71269 
Wyoming,  1823,  30547,  31100,  34990,  36374, 

45720,  50142,  51235,  51236,  51552, 

51769.53640,  59144.67283 
Regulatory  fees;  waivers,  reductions,  and  deferrals, 

78989 
Television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies, 

7448 
Clarification,  76948 
Effective  date,  24654 
Cable  Television  Consumer  Protection  and 

Competition  Act  of  1992— 
Horizontal  ownership  limits,  12135 
Horizontal  ownership  limits;  stay  lifted, 
36382 
Cable  television  systems — 
ConsumCT  electronics  equifnnent  and  cable 

systems;  compatibility,  64388 
Multichannel  video  and  cable  television 
service;  1998  biennial  review,  53610 
Children's  television  programming  reports; 

filing  requirement  extension,  67283 
Class  A  television  service;  estabUshment,  29985 

Correction,  34405 
Digital  television  spectrum;  ancillary  or 

supplementary  use;  fees,  6544 
Improved  model  for  predicting  broadcast 

television  field  strength  received  at 

individual  locations;  establishment,  36639 
Multipoint  Distribution  Service  and  Instructional 

Television  Fixed  Service — 
Non-video  services;  two-way  transmissions, 
46612 


FCC 

Personal  attack  and  personal  editorial  rules; 

repeal  or  nxKlification,  66643 
Satellite  Home  Viewer  Improvement  Act; 
implementation — 
Network  nonduplication.  syndicated 

exclusivity,  and  sports  blackout  rules; 
application  to  satellite  retransmissions. 
68082 
Retransnussion  consent  issues;  good  faith 

negotiation  and  exclusivity,  1 5559 
Retransmission  consent  violations; 
enforcement  procedtires,  10718 
Teleconmiunications  Act  of  1996; 
implementation — 
Closed  captioning  and  video  description  of 
video  programming;  emergency 
programming  accessibility.  26757,  54176 
Open  video  systems,  375 
Transmission  standards;  CFR  correction,  7749 
Two-way  transmissions;  multipoint  distribution 
service  and  instructional  television  fixed 
service  licensees  participation,  4136 
Video  programming;  video  description  for 
individuals  with  visual  disabilities; 
implementation,  54805 
Correction,  56801 
Television  stations;  table  of  assignments: 
Arizona,  44011 
Nevada,  44011 
New  Yoric,  7749 
Pennsylvania,  7749 

PROPOSED  RULES 

Common  earner  services: 
Access  charges- 
Competitive  local  exchange  earners;  tariff 
charge  reform,  81816 
Carrier  identification  codes;  "soft  slamming" 
and  carrier  identification  problems  arising 
from  shared  use,  and  resellers  requirement 
to  obtain  own  codes.  33281,  36651 
Commercial  mobile  radio  services — 
Automatic  and  manual  roaming  service 

provisions,  69891 
Digital  wireless  systems;  TTY  access  for  91 ! 
calls;  implementation,  33506 
Competitive  bidding  prtKedures;  small  business 
status  determination;  total  assets  test,  etc.. 
52401 
Competitive  local  exchange  carriers  access 
charge  reform;  rural  exemption  to 
benchmarked  rates,  77545 
Federal-State  Joint  Board  on  Universal 
Service — 
Jurisdictional  separations;  recommended 

decision,  67320 
Non-rural  carriers;  telephone  exchange 

transfers;  interim  bold-harmless  support 
phase-down,  79047 
Oncor  Communications,  Inc.;  forbearance 

petition,  67322 
Teleconmiunications  deployment  and 
subscribership  in  unserved  or 
underserved  areas,  including  tribal  and 
insular  areas.  47941,  49216,  58721 
High-cost  universal  service  support  for  r»on-rural 
carriers;  2001  CY  line  count  update.  50172 
Incumbent  local  exchange  carriers — 
Accounting  and  ARM  IS  reporting 

requirements;  comprehensive  review; 
biennial  regulatory  review  (Phases  2  and 
3),  67675 
Depreciation  requirements  review;  1998 
biennial  regulatory  review,  19725 
Individuals  with  hearing  aixl  speech  disabilities; 
telecommunications  relay  and  speech-to- 
spcech  services,  38490 
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International  interexchange  marketplace; 

biennial  regulatory  review,  66215 
International  teleconununications  services; 

biennial  regulatory  review,  79795 
Local  exchange  carriers,  low-volume  long 
distance  users,  and  Federal-State  Joint 
Board  on  Universal  Service — 
Access  charge  reform  and  price  cap 
performance  review,  13933 
Mandatory  FCC  Registration  Number;  adoption, 

78455 
Numbering  resource  optimization,  37749 
Personal  communications  services- 
Installment  payment  financing  for  PCS 

licensees,  37092 
Narrowband  rules;  modificadons;  competitive 

bidding.  41034 
Narrowband  spectrum;  unlicensed  megahertz; 
decisiop  whether  to  license  or  not; 
competitive  bidding,  35875 
Point-to-point  and  pomt-to-multipoint  common 
carrier  and  private  operational  fixed 
microwave  rules;  cotisolidation,  38333 
Satellite  communications — 
2  GHz  mobile  satellite  service  systems; 

authorization,  6950 
Fixed-Satellite  Service  (FSS)  eaitfa  stations 
and  terrestrial  fixed  service  stations; 
efficient  use  and  sharing  of  radio 
spectrum,  70541 
INTELSAT  space  segment  capacity 

availability  to  direct  access  users,  353 12 
TariflTs— 
Competitive  local  exchange  carriers  interstate 
access  services;  mandatory  detarifHng, 
39335 
National  Exchange  Carrier  Association,  Inc.; 
access  tariffs  participation  changes; 
notice  period  shortened,  51572 
Telecommunications  Act  of  1 996; 
implementation — 
Unbimdied  shared  transport  facilities  use  in 
conjunction  with  unbundled  switching; 
local  competition  provisions,  2367 
Telecommunications  service  quality  reporting 
requirements;  biennial  regulatory  review, 
75657 
Terminal  equipment,  connection  to  telephone 
network — 
Customer  premises  equipment,  technical 
criteria  and  registration  streamlining; 
biennial  review,  34629 
Transfer  of  4  9  GHz  band  from  Federal 

Government  to  private  sector  use,  14230 
Wireless  telecommunications  services — 
746-764  and  776-794  MHz  bands;  service 

rules,  42960,  57266 
911  Act  implementation;  Nil  codes  and  other 
abbreviated  dialing  arrangements  use; 
compatibility  with  91 1  emergency 
calling  systems,  56752 
Compatibility  with  91 1  and  enhanced  91 1 

emergency  calling  systems,  56757 
Extension  to  Tribal  lands,  47366 
Gulf  of  Mexico  Service  Area;  cellular  service 
and  other  commercial  mobile  radio 
services,  24168,57798 
Specialized  mobile  radio  (SMR)  systems  in 
800  MHz  frequency  band;  future 
development  facilitation,  15599 
Wireless  E91 1;  call  back  number  issues 
associated  with  non-service  initialized 
calls.  35601 
Digital  television  stations;  table  of  assignments: 
Alabama,  46684,  51278 
Alaska.  36808 


Arkansas,  51277,  59389 
California,  41036,  54832 
Florida,  44017,  50951,  59389,  75221 

Georgia.  36808 
Kentucky,  41620 
Louisiana,  60163 
Maine,  48210,  76207 
Minnesota.  54832 
Missouri,  41035 
Montana,  41036.  79048 
Nebraska,  51277.  76206 
Nevada,51278.  59797,  71080 

New  York,  41621,59797 
North  Carolina,  59388 
North  Dakota.  45743 
Oklahoma.  37752 
Oregon,  41620 
Pennsylvania.  41621 
South  Carolina,  59796 
South  Dakota.  59388,  63044,  71079 
Texas,  36809,  37752,  44017,  61299 
Virginia.  24670.  36808.  63044,  71292 
West  Virginia,  76206 
Wisconsin,  71291 
Wyoming,  59796 
Federal-State  Joint  Board  on  Universal  Service: 
Interim  hold-harmless  provision  phasedown; 
recommendations;  comment  request.  44507 
Frequency  allocations  and  radio  treaty  matters: 
3650-3700  MHz  band  and  4  9  GHz  band; 
transfer  from  Federal  Govenunent  use, 
69612 
Software  defmed  radios;  inquiry,  17246 
Practice  and  procedure: 
Cable  Landing  License  Act — 

International  submarine  cable  systems; 
licensing  streamlining,  41613 
Communication  between  applicants  in  spectrum 
auctions,  6113 
Correction.  48658 
Exempt  presentations,  81474 
Regulatory  fees  (2000  FY);  assessment  and 
collection.  19580 
Radio  and  television  broadcasting: 
Dual  network  rule;  amendment,  41393 
Experimental  broadcast  stations;  multiple 
ownership  rule  eliminated,  41401 
Radio  broadcasting: 
Personal  attack  and  political  editorial  rules; 

repeal  or  modification.  60387 
Radio  markets,  defining  and  counting; 

compliance  with  multiple  ownership  rules, 
82305 
Radio  frequency  devices: 
Ulb3-wideband  transmission  systems  rules; 
revision,  37332 
Radio  services,  special: 
Advanced  digital  communications  in  1 1 7.975- 
137MHz  band  and  implementation  of  flight 
information  services  in  136-137  MHz  band. 
41032 
Commercial  mobile  service  providers; 

interconnection  and  resale  obligations; 
denied.  49530 
Fixed  microwave  services — 
Multiple  address  systems;  932/941  MHz  band 
allocations;  applications  dismissal; 
correction,  2097 
Maritime  communications,  rules  consolidation, 
revision,  and  sD^amlining,  21694,  50173 
Maritime  services — 
Automated  Maritime  Telecommunications 
Systems  and  high  seas  public  coast 
stations,  76966 


Personal  radio  services — 

Personal  locator  beacons;  406.025  MHz  use 
authorization.  4935 
Private  land  mobile  radio  services — 
Public  safety  700  MHz  band,  51788 
Public  Safety  Pool  and  highway  maintenance 
frequencies,  eligibility  criteria,  and 
dockside  channels,  power  limits;  1 998 
biennial  regulatory  review,  5593 1 
Radio  spectnim,  efficient  use  promotion; 

secondary  markets  development;  regulatory 
barriers  elimination.  81475 
Radio  stations;  table  of  assignments: 
AUbama.  7817,  20791,  20935,  45745,  67690 
Arizona,  11538,  11539,  11540,25463,41037, 
56857,  64924,  67689,  67690.  71080 

California,  11537,  1 1538.  11539,  11955,  13261, 
20790,  30047,  33799,  36652.  67691.  82310 

Colorado,  33798,  45017,  67691,  77338,  79049 
Rorida,  7817.  11541,  16160,  30046,  36399, 

37753 
Georgia.  7815,  I76I7.  I76I9,  37753,  56858. 

66950.  67692,  69725 
Hawaii,  8931,33798,  59163 
Idaho,  1843,  10043,  11540,  13260.  16558, 

31130 
Illinois,  3406,  45016 

Indiana,  11540 
Kansas,  3407,  30047 
Kennicky,  7816,  34996,  45016,  59163 
Louisiana,  8931,  17248,  75222 
Massachusetts,  440 1 
Michigan,  30558,  34998,  51576 
Minnesota,  13261.  16366,  17618.  20790,  81816 
Missouri,  41036,  45745,  53690,  54833 
Montana.  1843,  10043,  17617,  36652,  45016, 
45744,  45745,  53974 

Nebraska.  4798 

Nevada.  7815,  15885,51575 

New  Hampshire,  51577 

New  Mexico,  1843,  4798,  25697,  54192.  55930 

New  York,  270.  16558,  17618,  41401,  47370, 

57800 
North  Carolina.  69724.  79327 
North  Dakota,  36399.  56858 
Ohio,  59164 
Oklahoma,  4400 
Oregon.  1843,45744,71081 
Pennsylvania.  12155,  15886 
Puerto  Rico,  44507 
South  Carolina,  7815,  69724 
South  Dakota,  12155,  60602 
Tennessee,  4799,  20935,  67691 
Texas,  4401,7817,  8931,  11537,  11538,  11539. 

16559,  17618,  20936,  31131,  33799, 

34998,  51279,  53973,  56857.  57799, 

59162,  67688,  75222 

Utah.  44018,  45016 

Various  States,  8679,  20935,  34997,  53689, 
55930,  64924,  69724 

Vermont,  7815,  51575,  54833 

Virginia.  79327 

Virgin  Islands,  37754 

Washington,  7816,  15886 

West  Virginia,  36399,  67692 

Wisconsin,  10044,  13261,  20790,  71292 

Wyoming,  44018,  60602 
Semi-annual  agenda,  23800,  74852 
Television  broadcasting: 

Broadcast  licensees;  public  interest  obligations. 
4211 
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Cable  television  systems — 

Cable  Operations  and  Licensing  Systems; 

electronic  filing,  482 1 1 
Consumer  electronics  equipment  and  cable 

systems;  compatibility,  24671 
Navigation  devices;  commercial  availability, 

58255 
New  ;elevision  markets  and  their  designated 
communities;  list,  7481 
Children's  television  programming;  filing 
requirement',  extended.  25895,  67331 
Class  A  television  senice,  establishment,  3188 
Commercial  television  station  public  interest 
obligations;  standardized  and  enhanced 
disclosure.  62683 
Digital  television  broadcasters,  children's 

television  obligations,  66951 
Digital  television  conversion;  rules  and  policies, 

15600 
Improved  model  for  predicting  broadcast 
television  field  strength  received  at 
individual  locations,  4923 
Multipoint  Distribution  Service  and  Instructional 
Television  Fixed  Service^ 
Non-video  services;  two-way  transmissions, 
46681 
Personal  attack  and  political  editorial  rules; 

repeal  or  modification,  60387 
Radio  marketi  defining  and  counting; 

compliance  v^ith  multiple  ownership  rules, 
82305 
Satellite  Home  Viewer  Act;  implementation — 
BnxKlcast  signal  carriage  issues.  40564 
Netwmk  nonduplication,  syndicated 

exclusivity,  and  sports  blackout  rules; 
application  to  satellite  retransmissions, 
4927 

toncEs 

^  gency  information  collection  activities: 
Proposed  collection;  comment  request,  1151, 
3233,  3234,  3236,  4246,  4607,  4972,  6600, 
7552,  7872.  9265,  10092,  11314,  11577. 
11578,  12000,  12552,  12995,  13969, 
13970,  13971,  14560,  14561,  15154, 
16201,  16202,  16616,  17876,  18332, 
18333,  19379,  20158,  20159,  20980, 
20981.  20983,  21181,  21182,  24482, 
24483,  25328,  25483.  26201,  26832, 

30118.  30596.  31552.  33544.  33545, 
33546,  33547,  34467,  35090,  36692, 
37133,  37134,  37977,  37978,  38553, 
39617,  41462,  41463,  41665,  41666, 
43751,  44784,  46169,  46458.  46459, 
47503,  48239,  48240,  48996,  49985, 
50704,  50990,  50991,  53014,  53305, 
54266.  54267.  55242,  55975,  56578, 
57606,  58550,  58551,  58552,  59188, 
59417,  59418,  60440,  63078,  63864, 
64439,  66543,  67005,  67743,  67744, 
67746,  70718,  70721,  75701,  76264, 
76639,  76640.  76641,  77380,  80863, 
80991,81527 

Reporting  and  recordkeeping  requirements,  298, 
4246,  17876,  24696,  30597,  32094,  33817, 
35345,  36693,  37386,  37979,  40093, 
41461,  47990,  48705,  55976,  56578, 
60665,  67006,  70719,  77381,  78169,  80430 

Submission  for  OMB  review;  comment  request, 
1154,  1155,4973,6600.9266,  10495, 
10496,  11315,  15155,25484,25485, 

30119,  30597,  33546.  35346,  39618, 
41667,  41668,  41988,  41989,  45079, 
45775,  48240,  50704,  51617,  51618, 
52427,  54034,  56582,  58552,  58553, 
58769,  58995,  58996,  61329,  63078, 
63865,  63866,  66543,  67008,  69013, 


69938,  69939,  75287.  76641,  76642, 
82353,  82354 
Commission  Registration  System  (CORES);  on- 
line filing  system,  45775 
Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer^isability  Telecommunications 

Advisory  Committee,  76265 
Emergency  Alert  System  National  Advisory 

Committee,  58769 
Network  Reliability  and  Interoperability 

Council,  12002 
Technological  Advisory  Council,  69013 
Common  earner  services: 

Cellular  Telecommunications  Industry 
Association  petition  to  suspend 
Communications  Assistance  for  Law 
Enforcement  Act  compliance  date; 
comment  request.  55242 
Federal-State  Joint  Board  on  Universal 
Service — 
Oncor  Communicaticms,  Inc.;  forbearance 

petition,  67371 
Rural  carriers;  universal  service  reform;  Rural 
Task  Force  recommendation;  comment 
request,  61330 
South  Dakota  Public  Utilities  Commission; 
Western  Wireless  Corp.  preemption 
petition,  54524 
Guard  band  manager  licenses  auction  for  700 
MHz  bands  updated  attachments  and  filing 
deadlines  reminder,  additional  due 
diligence  information,  45079 
In-region  interLATA  services — 
Southwestern  Bell  Telephone  Co  et  al.; 
apphcation  to  provide  services  in  Texas 
granted,  42361 
Interconnection — 
Deployment  of  wireline  services  offering 
advanced  telecommimications  capability, 
54527 
Personal  communications  services — 
Ex  parte  and  other  presentations  on 

broadband  rules;  deadline  extension, 
43331 
Reciprocal  compensation;  inter-carrier 

compensation  for  ISP-bound  traffic,  43331 
Revenue  threshold;  annual  adjustment,  36693 
Satellite  communications — 
Global  international  section  214 

authorizations;  Exclusion  List,  37 IS 
Service  areas,  definition — 
Frontier  Communications  of  Minnesota,  Inc., 
77028 
Telecommunications  Act  of  1996; 
implementation — 
Advanced  telecommunications  capabiUty; 
deployment  to  Americans  in  reasonable 
and  timely  fashion,  inquiry,  1 1059 
Broadcast  services;  radio  and  television 

stations;  biermial  reviews  report,  43333 
In&astructure  sharing  provisions,  26203 
Unbundled  network  element  rules  amended 
so  carriers  can  gain  competitive  access 
to  subloops  and  loops;  local  competition 
provisions,  54530 
Telecommunications  relay  services.  North 
American  numbering  plan,  local  number 
portability,  and  universal  service  support 
mechanisms,  adimnistration — 
Streamlined  contributor  reporting 
requirements,  10093 
Telecommunications  services  between  United 
States  and  Cuba,  25328,  39400 


Wireless  teleconununications  services — 
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218-219  MHz  services;  election  date  change, 
11059 

218-219  MHz  services;  restructuring  options 
and  remedial  bidding  credits, 
implementation  procedures.  35633 

450-460  MHz  baitds;  high  power  applications 
for  12.5  kHz  offset  channels;  filing 
freeze  lifted,  48709 

450-470  MHz  bands;  Land  MobUe 

Communications  Council  lower  power 
plan,  48709 

700  MHz  bands;  spectrum  auction  service 
rules;  invitation  for  opposition  and  reply 
comments,  11060 

700  MHz  guard  bands;  auction  closing, 
wiiming  bidders,  down  payments,  etc., 
59419 

700  MHz  guard  bands;  licenses  auctioo;  filing 
requirements,  etc.,  83024 

700  MHz  guard  bands;  licenses  auction, 

reserve  prices  or  minimum  opening  bids. 
14561.21182,30598 

700  MHz  guard  bands;  Manager  licenses 
auction,  reserve  pnces  or  mmimum 
opening  bids,  etc.,  63584,  64221 

700  MHz  guard  bands;  pre-auction  semitutf. 
24484 

747-762  and  777-792  MHz  hands;  license 
auctions;  simultaneous  multiple  round 
auction  design  modification  to  allow 
combinatorial  (package)  bidding,  35636 

747-762  and  777-792  MHz  hands;  licenses 
auction;  minimum  accepted  bids  and 
"last  and  best"  bids,  43361,  48241, 
66752 

747-762  and  777-792  MHz  bands  pre-auction 
seminar.  24484 

800  MHz  specialized  mobile  radio  service; 
licenses  auction  m  General  Category 
(851-854  MHz)  and  Upper  (861-865 
MHz)  bands;  status  of  applications, 
39388,  48242 

800  MHz  specialized  mobile  radio  service 
frequencies  in  lower  80  channels;  pre- 
auction  seminar.  563 1 1 

800  MHz  specialized  mobile  radio  service  in 
general  category  band  (851-854  MHz); 
licenses  auction  within  economic  areas 
near  Canadian  and  Mexican  borders. 
41463 

800  MHz  specialized  mobile  radio  service 
licenses  auction;  lower  80  channels. 
".7268,  17272,  24484,  43349,  61331 

Additional  FM  broadcast  construction 
permits,  auction;  reserve  prices  or 
minimum  opening  bids,  etc..  59841 

Amateur  service  club  and  military  recreation 
station  call  sign  administrators; 
applications.  11060 

AM  auction  remedial  filing  window,  45379 

AM.  FM,  LPTV,  and  TV  broadcast 
construction  permits;  supplemental 
closed  broadcast  auctions;  nunimum 
operung  bids,  etc  ,  13749 

Antenna  structure  clearance  procedure; 
streamlining,  43349 


SI 
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Canada-United  States;  use  of  220-222  MHz 
band  along  border,  interim  sharing 
arrangement,  16392 
C  and  F  block  broadband  personal 
communications  services  (PCS) 
spectrum;  licenses  auction  minimum 
opening  bids,  upfront  payments,  etc., 
75702 
Fixed,  mobile,  and  broadcasting  services  in 
747-762  and  777-792  MHz  bands; 
licenses  auction,  2956.  1 225 1,  16202, 
21196,30598 
Fixed  point-to-point  microwave  services  38.6 
to  40.0  GHz  (39  GHz)  band;  license 
auction,  minimum  opening  bids  and 
other  procedure  issues.  9310 
Human  exposure  to  radiofrequency  emissions; 
regulatory  compliance;  deadline 
remindCT,  53015 
Personal  communications  services;  C  and  F 
block  broadband  spectrum;  licotses 
auction  postponed,  37562,  55243 
Personal  communications  services;  C  block 
broadband  spectrum  auctions; 
reconsideration  petitions,  18333 
Phase  I  Enhanced  911;  implementation  issues, 

51831 
SBC  Conununications  Inc.  and  Nextel 
Communications,  Inc.;  petitions 
regarding  PCS  C  and  F  block  rules,  8976 
Western  Wireless;  telecommunications  carrier 
designation  on  Crow  Reservation,  MT, 
63866 
Wireless  Medical  Telemetry  Service;  requests 
to  be  frequency  coordinator;  filing 
window.  59421 
Environmental  statements;  availability,  etc.: 
Human  exposure  to  radiofrequency  emissions; 
regulatory  compliance  deadline,  26202 
Frequency  allocations  and  radio  treaty  matters: 
3650-3700  MHz  band  (extended  C-band); 
government  transfer,  36900 
High-speed  access  to  Internet  over  cable  and  other 

facilities;  inquiry,  60441 
Indian  Tribes;  govemment-to-govemment 

relationship,  establishment,  41668 
Meetings: 

2003  World  Radiocommunications  Conference; 

public  forum.  70909 
America  Online,  Inc.  and  Time  Warner,  Inc.; 

transfer  of  control;  en  banc  hearing,  43372 
Emergency  Alert  System  National  Advisoiy 

Committee,  4247 
Federal-State  Joint  Board  on  Universal  Service, 

11579,67009 
Federal-State  Joint  Conference  on  Advanced 
Telecommunications  Services;  field  hearing 
schedule.  1 1 778 
Market  entry  barriers;  policy  forum,  77381 
Network  Reliability  and  Interoperability 

Council.  12003.  12996.24212 
North  American  Numbering  CouiKil,  460,  5869, 
12003,  19897,  26833,  35932,41464. 
53305.  59422,  67746,  79859 
Public  Safety  National  Coordination  Committee, 
2176,  14565,  26612,  48243,  60192,  76266 
Slamming  liability  procedures  implementation; 

industry  forum.  50705 
Specialized  mobile  radio  service  in  general 
category  band  (851-854  MHz);  and  upper 
band  (861-865  MHz)  pre-auction  seminar, 
41989 
Technological  Advisory  Council,  4974,  24958, 
49242,  64948 
Meetmgs;  Sunshine  Act,  3237,  7553,  9267,  14280, 
14566.  19764.  30409.  35933.  44785,  47504. 


48517,  55024,  56583,  60441,  61333,  66754, 
75933,  77878 
Privacy  Act: 

Systems  of  records.  18103.  I8I05.  63468 
Radio  services,  special: 
Maritime  communications,  telecommunications 
earners  providmg  telecommumcations  to 
public  for  fee,  21764 
Regulatory  fees  (2000  FY),  assessment  and 

collection,  42697 
Reports  and  guidance  documents;  availability,  etc.: 
Dial-around  and  other  long-distance  services 

advertising;  policy  statement.  44053 
Telecommunications  Reporting  Worksheet; 
program  administrators;  consolidated  data 
collection  procedures;  comment  request. 
34467 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc.,  3451,  4974,  5870,  7392.  7873, 
8363,  12004,  12996.  15640,  15907,  17879, 
18334,  24212,  31316,  31552,  38831,  41465, 
41989,  43372,  44786,  46713,  47991,  48244, 
49243,  50280.  53016,  54533,  55979.  56908. 
5781 1.  60668.  60945.  61333.  64441.  64703, 
67009,  69014,  69609,  76642,  77878,  79365 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  69309 
Television  broadcasting: 
Blanco.  TX— 
Auction  filing  window  for  new  television 

station  (Channel  52).  300 
Licenses  auction  for  new  station  construction 
permit,  39400 
Cable  television  systems — 
Video  programming  delivery;  market 

competition  status;  annual  assessment, 
4425.  49804 
Digital  television  stations;  table  of 
assignments — 
Illinois.  30599 
Limited  low  power  televisionAelevision 

translator/Class  A  television  filing  window. 
39619,46713 
New  analog  television  stations;  applications  and 
allotment  petitions;  window  filing 
opportunity,  15640 
Video  services— 

MDS  and  ITFS  applications  for  two-way 
operations,  new  filing  window.  39900 
Applications,  hearings,  determinations,  etc.: 
Airadigm  Communications  Inc..  1 1578 
MediaOne  Group.  Inc..  et  al..  4819 
Qualcomm  Inc.,  9266 

Federal  Contract  Compliance 
Programs  Office 

RULES 

Affirmative  action  and  nondiscrimination 

obligations  of  contractors  and  subcontractors: 
Affirmative  action  programs;  requirements, 
68022 
Individuals  with  disabilities;  affirmative  action  and 
nondiscrimination  obligations  of  contractors 
and  subcontractors: 
Separate  facility  waivers;  standards,  45174 

PROPOSED  RULES 

Affirmative  action  and  nondiscrimination 

obligations  of  contractors  and  subcontractors: 
Affirmative  action  programs;  requirements, 

26088 
Compliance  evaluations.  608 1 6 

Federal  Crop  Inviirancf-  rnrporation 

RULES 

Administrative  regulations: 
Crop  insurance  benefits  denied  due  to 
conviction  of  controlled  substance 
violation;  technical  correction,  29941 


Reinsurance  agreement;  standards  for  ap|nt>val; 
regulations  for  1997  and  subsequent 
reinsurance  years.  378 1 
Catastrophic  risk  protection  endorsement 
regulations  for  1 999  and  subsequent 
reinsurance  years,  etc.,  40483 
Crop  insurance  regulations: 
Figs,  pears,  walnuts,  almonds,  prunes,  table 
grapes,  peaches,  plums,  apples,  and 
stonefiuit,  47834 
Forage  production  crop  and  forage  seeding  crop, 
3782 
Correction,  11457 
Rice  crop,  56773 

PROPOSED  RULES 

Crop  insurance  regulations: 

Figs,  pears,  walnuts,  almonds,  prunes,  table 

grapes,  peaches,  plums,  apples,  and 

stonefruit,  6033 
Forage  seedmg  crop.  57562 
Millet  crop.  37919 
Small  grains  crop  insurance  provisions  and 

wheat  crop  insurance  winter  coverage 

endorsement,  21 144 
Sugarcane,  623 1 1 

NOTICES 

Crop  revenue  coverage: 
Canolayrapeseed,  com.  feed  bariey.  soybeans, 

sunflowers,  spring  wheat,  and  winter 

wheat,  41930 
Canola/rapeseed.  com.  feed  barley,  spring 

wheat,  soybeans,  and  sunflowers.  1 678 
Com.  grain  sorghum,  soybeans,  cotton,  rice,  and 

wheat,  41937 

Federal  Deposit  Insurance 
Corporation 

RULES 

Asset  and  liability  backup  program;  CFR  part 

removed,  78899 
Asset  purchase  restrictions,  148 16 
Consumer  financial  information;  privacy 

requirements,  35162 
Federal  Deposit  Insurance  Act: 

Depository  institution  insurance  sales;  consumer 
protections,  75822 
Insured  State  banks;  activities  and  investnients, 

15526 
Minority  and  women  outreach  program- 
contracting: 
Contracting  benefits  to  small  disadvantaged 
busmesses,  31250 
Practice  and  procedure: 
Civil  monetary  penalties;  inflation  adjustment, 
64884 
Resolution  and  receivership  rules: 
Financial  assets  transferred  by  insured 

depository  institution  m  connection  with 
securitization  or  participation,  49189 
Risk-based  capital: 
Market  risk  measure;  securities  borrowing 
transactions,  75856 

PROPOSED  RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance, 
residual  interests,  etc.,  57993 
Consumer  financial  information;  privacy 

requirements.  8770 
Fair  Credit  Reporting  Act;  implementation,  63120 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment,  and  safety  and  soundness 
standards  Year  2000  guidelines  rescissioti, 
39472 
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Depository  institution  insurance  sales;  consumer 
protections,  50882 
Gramm-Leach-Bliley  Act;  implementation: 
,  I  Community  Reinvestment  Act  (CRA)-related 

I  agreements,  disclosure  and  reporting, 
31962 

Non-complex  institutions;  simplified  capital 

ftamework,  66193 
Practice  and  procedure: 

Program  firaud;  civil  penalties,  S23S2 
Risk-based  capital: 

Recourse  and  direct  credit  substitutes,  1 2320 

Securities  firms,  claims,  76180 
Semi-annual  agenda,  23848,  74904 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6371, 
13761.  14566,  14567,  15333,  15640, 
20847,  26658,  34801,  44786,  50531 
Submission  for  OMB  review;  comment  request, 
1229,  1 1061,  1 1633.  24959,  32094,  33323, 
33324,  34468,  36757,  41520,  49243. 
51645,  57607,63587 
Federal  Deposit  Insurance  Act: 

Deposit  insurance  applications;  General 
Counsel's  opinion,  14568 
Meetings: 
Financial  services  industry;  consumer  privacy; 

I I  public  forum.  1 1062 

Meetings.  Sunshine  Act,  1634,  6211.  7392,  9267. 
10789.  12004,  12265,  13762,  15908,  16203, 
21 197,  21433,  26613.  26833.  30990.  35347, 
35934,  36693.  38553,  42365,  43372,  45602, 
46170.  46917.  48997,  49573,  50203.  57189. 
57607.  58276.  60945.  61 168,  63079,  66247, 
;  I     66754.  67747.  69525.  69940,  70721,  78170, 

79365.  81528,  81860 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  banking  and  thrift  agencies;  capital  and 
accounting  standards  differences;  report  to 
Congress.  40664 

■"edera!  Election  Commission 

RLLtS) 

Compliance  procedures: 
Administrative  fines;  reporting  requirements 
violations;  civil  money  penalties; 
transmittal  to  Congress.  3 1 787 
Freedom  of  Information  Act;  implementation, 

9201 
General  public  political  communications 
coordinated  with  candidates  and  party 
committees;  independent  expenditures.  76138 
Presidential  primary  and  general  election 
candidates;  public  financing: 
Electronic  filmg  of  reports,  38415 

Effective  date.  63535 
Eligibility  requu^ments  and  fimding  exf)enditure 
and  repayment  procedures.  20893 
Reports  by  political  committees: 
Campaign  finance  reports  and  statements;  copies 
filed  with  State  officers;  transmittal  to 
Congress.  15221.  36053 
Election  cycle  reporting  by  authorized 
committees.  42619 
Effective  date,  70644 

PROPOSED  Rl  LES 

Compliance  procedures: 
Administrative  fines;  reporting  requirements 
violations;  civil  money  penalties,  16534 
Internet  use  for  campaign  activity;  inquiry.  1074 
Presidential  pnmar.  and  general  election 
candidates,  public  financing: 
Electronic  filing  of  reports.  19339 
Eligibility  requirements  and  funding  expenditure 
and  repanuT,'  rrocedures;  termination, 

i5r' 


II 


Reports  by  political  committees: 
Election  cycle  reporting  by  authorized 
committees.  25672 
Rulemaking  petitions: 
Project  on  Government  Oversight,  disposition, 
66936 
NOTICES 

Civil  enforcement  actions  involving  coordinated 
party  expenditures;  status;  policy  statement, 
42365 
Meetings;  Sunshine  Act,  773.  2177,  3237,  3962, 
4608,  4974,  6372.  9267.  12553.  14281, 
14973,  16918.  18106.  21197.  25924.  30119. 
31553.  35091,  36694.  37562.  41669,  43372, 
44786,  47505.  50203.  54268.  55025.  55250. 
56908.  59423.  60668.  63079.  64221.  65316. 
67009.  70569.  71321.  76267.  77630 
Presidential  campaign  committees;  computerized 

magnetic  media  requirements,  32094 
Presidential  candidates  (2000): 
Matching  fiind  and  statement  of  net  outstanding 
campaign  obligations;  submission  dates, 
3237 
Special  elections;  filing  dates: 
Georgia.  48710 

Federal  Emergency  Mana^*  rnent 
Agency 

RULES 

Disaster  assistance: 
Cerro  Grande  fire  assistance.  52260 

Correction.  53914 
Hurricane  Floyd  property  acquisition  and 
relocation  grants.  7270 
Flood  elevation  determinations: 
Various  Stales.  6014.  6018.  6022,  6025,  6028, 
6031,  7440,  7443.  19664.  19666.  19669, 
35584,  35587,  36068,  36069,  36070, 
36072,  36634.  38212.  38429,  53915, 
53917,  64372.  64374,  64378.  64380. 
64386.  66181.  68919.  71258.  71260. 
71262.80362.  80364 
Flood  insurance;  conununities  eligible  for  sale: 
Michigan.  75631 

Various  States.  1554,  1555,  8662,  8664.  20090, 
30545,61278.61280.78108 
Flood  insurance  program: 

Insurance  coverage  and  rates — 
Insured  structures;  inspection  by 

communities.  39726 
Standard  Flood  Insurance  Policy;  changes. 
60758 
Write-your-own  program — 
Private  sector  property  insurers  assistance. 
36633 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities. 
52858 

PROPOSED  RULES 

Disaster  assistance: 
Debris  removal.  31 129 
Public  assistance  program  administration — 
Insurance  requirements,  8927,  58720 
Flood  elevation  determinations: 
Various  States,  1435.  6103.  6105.  7471,  19710, 
35592,  35596,  38478,  53964,  64403, 
66203.68960.71284.  75908 
Flood  insurance  program: 

Insurance  coverage  and  rates — 
Standard  Flood  Insurance  Policy;  changes. 
34824 
Letters  of  Map  Revision  Based  on  Fill;  requests. 
60159 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 


Federal  Emergency 

Semi-annual  agenda,  23606,  74642 
NOTICES 

Agency  informabon  collection  activities: 
Proposed  collection;  comment  request,  2961, 

4820,  5870,  8706,  10789,  K'X),  14973, 
15156.  36137.  36694.  759  4.  ^9366 

Submission  for  OMB  review;  c>  -ninent  request, 

4821.  5871.  26203.  26204.  26205.  42366. 
47727,  50705,  50706.  52754.  53306. 
53307,57811.66248.70722 

Disaster  and  emergency  areas: 
Alabama.  12005.  18106 
Alaska.  12005,  12006.  19765 
Arizona.  66755.  70723.  71108.  75716 
California,  58770 

District  of  Columbia,  21765.  52755 
Florida,  61 168.  61 169.  63588.  63589 
Georgia.  6211.  7013.  7014.  10791,  11062, 

12006.  18107 
Guam.  79367 
Hawaii.  77381 

Idaho,  55026,  58770,  60193 

Kansas,  31171.32095 

Kenhicky.  2962.  4821.  4822.  5872,  13762. 

14281,  15908 
Louisiana,  10791.  12008 
Maine.  30599.  34181,  36138.  36695 
Maryland,  21765.  26205.  30599 
Michigan,  66755,  66756 
Minnesota,  42367,  47728,  48518,  52755 
Missoun,  32095,  36139 
Montana,  55026,  57812,  60193,  79102 
New  Jersey,  52756,  55027,  67747 
New  Mexico,  320%,  32097,  34181,  36139. 

36695,  38279,  43752 
New  York,  47728,  49243,  53307,  575^«3589, 

79102 
North  Carolina,  4822.  7014.  7015.  8708,  61 169 
North  Dakota,  42367,  47729,  49244,  50706, 

53307 
Ohio.  14974,  14975,  53308.  60193.  61 170 
Oklahoma,  77382,  79103 
South  Carolina,  7015,  7016,  11063 
South  Dakota,  36140 
Tennessee.  41465.  41466 
Texas.  460.  21766 
Vermont.  48518 

Virginia.  13763.  14281.  14975,  15908,  18107 
Virgin  Islands,  5872,  38279 
West  Virginia,  14282,  14975,  14976 
Wisconsin.  42368,  43752.  47729,  47730.  48519. 

50706.  52756 
Flood  insurance  program: 
Flood  hazard  mapping;  Cooperating  Technical 

Communibes  initiative.  4773 1 
Flood  map  changes.  40376.  55526 
Insured  structures;  pilot  inspection  procedure — 

Florida.  82355 
Map  changes,  flood  insurance  study  backup 

data,  and  map  and  insurance  products;  fee 

schedule.  25726.  47733 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Disaster  grant  amounts:  adjustment,  58770 
Emergency  Management  Performance  Grants; 

cost  share  standardization,  42369 
Fire  Defense  Deployment  Analysis,  12007, 

21766 
Presidentially  declared  disaster-related  needs 

unmet  by  Federal  disaster  relief  programs; 

State  allocation  of  funds.  1389 
Public  Assistance  Program — 
Disaster  grant  amounts  adjustment,  61 170 
Small  disasters,  41466 
U.S.  Fire  Admmistrator's  National  Fire  Safety 

Campaign  Program,  36140 
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Meetings: 

Dam  Safety  Interagency  Committee,  14976 
Emergency  Management  Institute,  Board  of 

Visitors,  52756,  78 1 70 
Emergency  Medical  Services  Federal 

Interagency  Committee,  25485,  47733, 

69940 

Flood  insurance  program;  deslaop  rating  of 

flood  insurance  policies;  forum,  64441 

National  Dam  Safety  Review  Board,  14976 

National  Fire  Academy  Board  of  Visitors,  8708, 

56583,  77630 
Technical  Mapping  Advisory  CouiKil,  12007, 
18107,  34181.  37387,  50532,  57812, 
63589.  67748 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  78171 
Preparedness: 
Offsite  radiological  emergency  preparedness 
program;  services  fee;  2001  FY  hourly  rate, 
71108 
ftivacy  Act: 

Systems  of  reconls,  52116 
Radiological  emergency;  State  plans: 

Rhode  Island,  32097 
Reports  and  guidance  documents;  availability,  etc.: 
Flood  insurance  program;  call  for  issues,  30600 

Federal  Enero>'  Regulatory 

Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Depreciation  accounting;  public  utilities  and 

licensees,  47664 
Federal  land-use  fees,  update,  76916 
Open  access  same-time  information  system 
(OASIS)  aiKl  standards  of  conduct — 
OASIS  transactions;  business  practice 

standards,  65262 
Uniform  busmess  practices,  17370 
Public  utility  mergers,  etc.;  application  filing 
requirements.  70984 
Correction,  76005 
Rate  schedules  filings — 
Electric  rate  schedule  sheets;  designation 

procedures.  18221 
Regional  Transmission  Organizations,  810, 

12088,45854 
Section  205  filings;  intervention  and  protest 
time  frame;  correction,  18229 
Records  preservation,  48148,  69251 
Correction,  50638 
Information  and  requests: 
Public  reference  room  procedures  for  record 
requests;  revision,  33446 
Meetings: 
Competitive  natural  gas  markets;  natural  gas 
transportation  policies;  staff  conference, 
75627 
Natural  gas  companies  (Natural  Gas  Act): 
Energy  facility  applications;  collaborative 

procedures.  65752 
Facilities  construction  and  operation,  etc.;  filing 

of  applications;  correction,  11462,  18221 
Landowner  notification,  expanded  categorical 
exclusions,  and  other  environmental  filing 
requirements,  15234 
Natural  gas  service  interruption  reporting 

procedures.  80306 
Pipelines;  project  cost  limits  under  blanket 

certificates.  12115 
Records  preservation,  48148,  69251 
Correction,  50638 


Section  7  new  service  applications;  optional 
certificate  and  abandonment  procedures, 
45856 
Short-term  and  mterstate  natural  gas 

transportation  services;  regulation,  10156, 
20902,  35706,  43688,  47284 
Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 
Business  practice  standards,  41873,  59111, 
77285 
Short-term  and  interstate  natural  gas 

transportation  services;  regulation,  10156, 
20902,  35706,  41581,  43688,  47284 
Oil  pipelines: 

Pricing  index;  five-year  review,  7971 1 
Records  preservation,  48148,  69251 
Correction.  50638 
Outer  Continental  Shelf  Lands  Act; 
implementation: 
Natural  gas  transportation  through  pipeline 

facilities  on  Outer  Continental  Shelf,  20354 
Rehearing,  47294 
Practice  and  procedure: 
Electronic  filing  of  documents,  57088 
FERC  Form  No.  6  and  related  Uniform  Systems 
of  Accounts;  revisions  and  electronic  filing, 
81335 
Off-the-record  communications,  71247 

Correction,  18229 
Public  utilities;  annual  charges,  65757 
Well  category  determinations,  45859 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Open  Access  Same-Time  Information  System 

(OASIS)  Phase  II,  45938 
Records  preservation,  1484 
Natural  gas  companies  (Natural  Gas  Act): 
Records  preservation,  1484 
Section  7  new  service  applications;  optional 
certificate  and  abandonment  procedures, 
7803 
Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 

Business  practice  standards.  41885,  82961 
Sales  and  transportation  of  natural  gas; 

termination  of  various  proceedings,  10227 
Oil  pipelines: 

Producer  Price  Index  for  Finished  Goods;  five- 
year  review,  47358 
Reconls  preservation,  1484 
Practice  and  procedure: 
FERC  Form  No.  6  and  related  Uniform  Systems 
of  Accounts;  revisions  and  electronic  filing, 
50376 
Public  utilities;  annual  charges,  5289 
Well  category  determinations,  6048 
Semi-annual  agenda.  23858,  74914 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  37533, 

38529,  53707,  53708,  53709,  69754,  81517 
Submission  for  0MB  review;  comment  request, 

442,  14265,  26828.  31536.  66740,  78150, 

79088,81852 
Dockets: 
New  docket  prefix  RTFY-NNNN-000; 

establishment,  58766 
Electric  rate  and  corporate  regulation  filings: 
Allegheny  Energy  Unit  1  and  Unit  2,  LLC, 

et  al.,  58267 
Ameren  Energy  Generatmg  Co.  et  al.,  17652, 

34159,  68991 
Ameren  Operating  Companies  et  al,  3676 
Ameren  Services  Co.  et  al.,  35065,  63068 
AmerGen  Energy  Co.,  LLC,  et  al.,  48494 


American  Electric  Power  Co.  et  al.,  20152, 

40087 
American  Electric  Power  Service  Corp.  et  al., 

52105,81520 
American  Ref-fuel  Co.  of  Hempstead  et  al.. 

79817 
ANP  Bellingham  Energy  Co.  ct  al..  21406 

Atlantic  City  Electric  Co.  et  al.,  37769.  40625 

Avista  Corp.  et  al.,  21737,  64215 

Avista  Energy,  Inc.,  et  al.,  16905 

Badger  Generating  Co.,  LLC,  et  al.,  53285 

Bangor  Hydro-Electric  Co.  et  al.,  6202,  58063, 

69760 
Black  River  LP  et  al ,  8356,  9260.  15145 
Bonneville  Power  Administration  et  al.,  19370 
Cajun  Electric  Power  Cooperative,  Inc.,  et  al., 

3953 
California  Electricity  Oversight  Board  et  al., 

8131 
Cahfomia  Independent  System  Operator  Corp. 

et  al.,  33532,  56301 
California  Power  Exchange  Corp.  et  al.,  49558 
Calpine  Corp  et  al..  48983 
Calumet  Energy  Team,  LLC,  et  al.,  69928 
Canal  Emirates  Power  International,  Inc.,  ct  al., 

76629 
CED  Operating  Co.,  LP,  et  al.,  36894 
Central  Generadora  Elcctrica  San  Jose, 

Limitada,  et  al.,  11296 
Central  Hudson  Gas  &  Electric  Corp.,  71 103 
Central  Hudson  Gas  &  Electric  Corp.  et  al.. 

41971 
Central  Illinois  Light  Co.  et  al.,  60928 

CIC  Luxembourg  SARI  et  al.,  75691 

CinCap  VI,  LLC,  et  al.,  41975 

Cinergy  Services,  Inc.,  et  al.,  6366,  35627, 

64435,66981 
Cleco  Utility  Group  Inc  et  al.,  59182 
CL  Power  Sales  Three,  LLC,  et  al.,  8134 
Cobisa-Person  LP.  et  al..  16582 
Columbia  Gulf  Transmission  Co.,  55952,  55953 
Commonwealth  Edison  Co.  et  al.,  34161 
Conectiv  Delmarva  Generation,  hie.  et  al., 

62345 
Conectiv  Mid-Merit,  Inc  .  et  al.,  45369 
Con  Edison  Solutions,  Inc.,  et  al.,  8954 
Connecticut  Li^t  &  Power  Co.  et  al.,  60660 
Consolidated  Edison  Energy,  Inc.,  et  al.,  2600, 

4409 
Consolidated  Edison,  Inc.,  et  al.,  7536 
Consolidated  Water  Power  Co.  et  al.,  19372 
Consumers  Energy  Co.  et  al,  31159 
Cook  hilet  Energy  Supply  LP.  et  al.,  65% 
CP&L  Holdings,  Inc..  et  al.,  37537 
CPV  Gulfcoast,  Ltd.,  et  al.,  39381,  42682 
Delmarva  Power  &  Light  Co.  et  al.,  15627, 

78480 
Dominion  Nuclear  Connecticut,  Inc.,  et  al., 

57180 
Doswell  LP.  et  al.,  66533 
DTE  Energy  Co  et  al.,  33534 
DTE  River  Rouge  No   1,  LLC,  et  al.,  14554 
Duke  Energy  Corp  et  al.,  75694 
Duke  Energy  Hidalgo,  LP.,  et  al.,  1 1775 
Duke  Energy  Moss  Landing  LLC  et  al.,  46446 
Duke  Energy  Trenton.  LLC,  et  al.,  16906 
Duquesne  Light  Co.  and  Orion  Power  Midwest, 

LLC,  etal.,  13743 
Dynegy  Midwest  Generation,  Inc.,  ct  al..  64697, 

77362 
Edison  Sualt  Electric  Co.  et  al  .  55235 
Electric  Energy,  Inc.,  et  ai..  44039 
El  Paso  Electric  Co.  et  al..  44035 
El  Paso  Generating,  LLC,  et  al.,  67355 
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!  Segundo  Power,  LLC,  «  at.,  14556 
9X1  Dartmouth,  Inc.,  et  al..  4412 
Enipresa  Electrica  Puychue  S.A.  et  al.,  45591 
Energetix,  Inc..  et  al.,  64215 
Qiergy  Department  et  al.,  44041 
Energy  East  Corp.  et  al.,  766 
Engage  Energy  US,  L.P.,  et  al.,  54509 
Enron  North  America  Corp.  et  al,  79819 
Entergy  Gulf  States,  Inc.,  et  al.,  43320,  45371 
Ehtergv  Nuclear  Indian  Point  3,  LLC,  38819 
Bitergy  Power  Marketing  Corp.  et  al ,  59410 
Entergy  Services,  Inc.,  et  al.,  34163,  41452, 
57599,  64216 


il 


EUA  Ocean  Stole  Power  Corp.  et  al.,  39890 
FortisUS  Energy  Corp.  et  al.,  47977,  48231 
FPL  Energy  Cape,  LLC,  et  al.,  42348 
FPL  Group,  inc.,  et  al.,  77861 
Fronteia  Generation  LP.  et  al.,  128 
Front  Range  Power  Co.,  LLC,  et  al.,  37127 
Fulton  Cogeneration  Associates,  L.P.,  et  al., 

11565 
GenPowell  Dell,  LLC,  et  al.,  38821 
Geysers  Power  Co.,  LLC,  et  al.,  59183,  77018 
Goldendale  Energy,  Inc.,  et  al,  67732 
Handsome  Lake  Energy,  LLC,  et  al.,  68992 
Hartford  Poww  Sales,  LLC,  et  al.,  51603 
Huntley  Power  LLC.  Dunkirk,  et  al.,  3227 
Illinois  Power  Co  et  al.,  65302 
Indeck  Capital,  Inc  and  Black  Hills  Corp.  et 

al,  30105 
Indeck  Colorado,  LLC,  et  al.,  25478 
Indiana  Michigan  Powa-  Co.  et  al.,  30398 
Indianapolis  Power  &  Ligjit  Co.  et  al.,  52415 
ISO  New  England,  Inc.,  et  al.,  20442,  48987, 

51820,61319 
Jersey  Central  Power  &  Light  Co.  et  al.,  46448 
Joliet  Trust  1  et  al.,  37771 
JPower,  Inc.,  etal.,  41978 
K2  Development  LLC  et  al.,  50690 
Kentucky  Utilities  Co.  et  al.,  64939 
Kincaid  Generation  L.L.C.  et  al.,  7378 
Kiowa  Power  Partners,  L.L.C,  et  al.,  47487 
Koch  Power  Louisiana,  L.L.C,  et  al.,  40627 
Lake  Benton  Power  Partners  II  LLC  et  al., 

12981 
Lakefield  Junction  LLP,  et  al.,  1362 
Lake  Worth  Generation  LLC.  et  al.,  2151 
la  Paloma  Generating  Trust  Ltd.  et  al.,  2149 
LG&E  Energy  Marketing,  Inc.,  et  al.,  3679 
Lighthouse  Energy  Trading  Co.,  Inc.,  77865 
Lone  Star  Steel  Sales  Co.  et  al..  34167 
Louisiana  Generating,  LLC,  et  al.,  14268, 

15325,  15629 
Louisville  Gas  &  Electric  Co.  et  al.,  19374, 

30980 
Madison  Windpower  LLC  et  al.,  12983 
MDU  Resources  Group,  Inc.,  et  al.,  70704 
Merchant  Energy  Group  of  the  Americas,  Inc., 

etal.,  24464,  41978 
Mesquite  Investors,  L.L.C,  et  al.,  57330 
Mexican  Business  Trust  No.  1 1 1014-6  et  al., 

11047 
MidAmerican  Energy  Co.  et  al.,  25716,  55516 
Mid-Atlantic  Energy  Development  Co..  et  al.. 

61321 
Midland  Cogeneration  Venture  L.P.  et  al., 

46707 
Midwest  Generation.  LLC,  et  al.,  25480 
Montana  Power  Co.  et  al..  46450 
Morgantown  OLI  LLC  et  al..  82996 
Naniwa  Energy  LLC.  et  al..  71103 
NiEPA  Energ)  LP  et  al.,  31540 
Nevada  Power  Co.  et  al.,  70894 
New  England  Power  Pool  et  al.,  51822.  54248 
New  Hampshire  Electric  Cooperative,  Inc.,  et 

al  .  lo3S.' 


Newington  Energy.  L.L.C,  et  al.,  53287 
New  York  Independent  System  Operator,  Inc., 

et  al..  66741 
New  York  State  Electric  &  Gas  Corp.  e«  al., 

69929 
Nisource  Inc.  et  al.,  24191 

Northeast  Generation  Co  et  al.,  10485 
Northern  Maine  Independent  System 

Administrator.  Iik..  et  al..  39140 
Northern  Stotes  Power  Co.  et  al..  1 1297 
North  Hartland,  LLC.  et  al..  5865,  15327 
Northwestern  Coip  et  al.,  66984 
Northwest  Generation  Co.  et  al.,  19883 
Ohio  Edison  Co.  et  al.,  70340 
Oklahoma  Gas  &  Electric  Co.  et  al.,  69509 
Onondaga  Cogeneration  LP.  et  al..  8696 
Oregon  Trail  Electric  Consumers  Cooperative, 

Inc.,  et  al..  64698 
Orion  Power  MidWest,  LP.,  et  al.,  25320 
P&L  Coal  Holdings  Corp,  et  al.,  35920 
Pacific  Gas  &  Electric  Co.  et  al.,  10487,  16585 
Panda  Gila  River,  LP.,  et  al..  5625 
Panda  Perkiomen  Power,  LP.,  et  al..  11994 
PECO  Energy  Co  et  al.,  48695 
PG&E  Energy  Services  Corp.  et  al.,  24947 
Philbro  Power  LLC  et  al.,  31 160 
Pinnacle  West  Energy  Corp.  et  al.,  54512 
PJM  Interconnection,  L  L.C,  et  al.,  37967 
Portland  General  Electric  Company  et  al.,  25916 
Potomac  Edison  Co.  et  al.,  25916 
Potomac  Electric  Power  Co.  et  al.,  58766 
PPL  Brunner  Island,  LLC,  et  al.,  7379 
PPL  Electric  Utilities  Corp.  et  al.,  45972 
PPL  Montana,  LLC,  et  al.,  30398,  78162 
Principal  Generation  Plant,  LLC,  et  al.,  63243 
PSEG  Chorzow  B.V.  et  al.,  36428 
PSEG  Power  New  York  Inc.  et  al..  34168 
Public  Service  Co.  of  New  Mexico  et  al., 

38272,  56879 
Public  Service  Electric  &  Gas  Co.  et  al.,  2156, 

67736 
Puget  Sound  Energy,  Inc..  et  al.,  66986 
Reliant  Energy  Northeast  Generation,  Inc.,  et 

al.,  20447 
Riverside  Canal  Power  Co.  et  al.,  79361 
Rochester  Gas  &  Electric  Coip.  et  al.,  19375 
Roswell  Energy,  Inc.,  24466,  24467 
Saguaro  Power  Co.  et  al.,  769 
SBR  Associates  and  Ogden  Haverhill  Associates 

et  al.,  34688 
Sierra  Pacific  Power  Co.  et  al.,  443,  20961, 

55518 
Sithe  Energies,  Inc.,  et  al.,  59412 

Solar  Turbines  Inc.  et  al.,  50982 

South  Beloit  Water,  Gas  &  Electric  Co.,  et  al., 

49978 
Southern  California  Edison  Co.  et  al.,  60184 
Southern  Co.  and  Southern  Energy,  Inc.,  et  al., 

50517,50518 
Southern  Co.  Services,  Inc.,  64217 
Southern  Energy  Chalk  Point,  LLC,  et  al., 

80424 
Southwestern  Power  Administration  et  al., 

55519,56882 
Statoil  Energy  Trading,  Inc.,  et  al.,  21410 
STl  Capitol  Co.  et  al..  82999 
Sun  River  Electric  Cooperative,  Iik.,  et  al., 

17494 
Tecnoguat,  S.A  ,  et  al.,  50691 
Tenaska  Alabama  Partners,  LP.,  et  al.,  31892 
Tennessee  Gas  Pipeline  Co.,  44043 
Texas  Independent  Energy  Operating  Co.,  LLC, 

etal.,  13376 
Texas-New  Mexico  Power  Co.  et  al.,  44773, 

67738,  70761 


Federal  Energy 

Tractebel  Energy  Marketing,  Inc.,  et  al.,  5371 1 
TransEnergie  U.S.  et  al.,  54514,  59046 
Trigen-Cholla  LLC  et  al,  47979 
Trigen-Syracuse  Energy  Corp.  et  al.,  2141 1 
Tucson  Elecnic  Power  Co.  et  al.,  19748 
TXU  (No.  5)  Pty  Ltd  et  al.,  31544,  41652 
United  Illuminating  Co.  et  al.,  1 1996,  15044 
Valley  Electnc  Association,  Inc.,  et  al.,  60422 
Vermont  Yankee  Nuclear  Power  Cap.  et  al., 

2940 
West  Fork  Land  Development  Co.,  L.L.C.,  et 

al.,  5333 
West  Texas  Utilities  Co.,  et  al.,  61323 
WFEC  Genco,  LL.P.,  77865 
White  River  Electric-Associates,  Inc.,  et  al., 

1628  ^  -  ^ 

Williams  Energy  Marketing  &  Trading  Co.  et 

al.,  76630 
Wisconsin  Electric  Power  Co.  et  al.,  5629 
Wisconsin  Power  &  Light  Co.  et  al.,  447 
Wisconsin  Public  Service  Corp.  et  al.,  63855 
Worthington  Generation  LLC  et  al.,  24950 
Xcel  Energy  Operating  Companies  et  al.,  58269 
XENERGY,  Inc.,  et  al.,  26598 
Young  Gas  Storage  Co.,  Ltd.,  55953 
Electric  utilities  (Federal  Power  Act): 
Open  Access  Same-Time  Information  System 

(OASIS)  and  standards  of  conduct — 
OASIS  Standards  and  Commumcations 
Protocol  Document;  changes,  36284, 
48990,  63859 
OASIS  transactions;  business  practice 
standards,  48992 
Regional  Transmission  Organizations;  filing 

procedures,  60931 
Electric  utilities;  market-based  rate  quarterly 

ti^msaction  reports;  docketing  and  processing 
change.  21739 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co.,  53715,  53716,  57807, 

66746 
Alaska  Village  Electric  Cooperative,  Inc.,  4243, 

40628 
Alcoa  Power  Generating,  toe.,  45047 
Algonquin  Gas  Transmission  Co.,  24691 
Aquamac  Corp.,  82992 
Atlanto  Power  Co.,  48698 
Bigelow,  John.  4956 
Black  River  LP.,  63860 
Buccaneer  Gas  Pipeline  Co.,  LLC,  53997 
Cameron  Gas  Electric  Co.,  44043 
Central  Vermont  Public  Service  Corp.,  13960, 

66746 
Conner,  Robert  R.,  20810 
Cordova  Electric  Cooperative,  toe,  26829 
Curtis/Palmcr/Hydroelectric  Co  LP  et  al.,  11298 
Denver  (city  and  county),  CO.  41455 
Distrigas  of  Massachusetts  Corp.,  17654 
Dominion  Transmission,  toe,  54846 
Duke  Energy  Corp.,  39141,  58990 
Duke  Power  Co.,  51605 
El  Dorado  Irrigation  District,  16907,  45975 
Erie  Boulevard  Hydropower  L.P.,  2942,  41653  . 
Erie  Boulevard  Hydropower  LP.  et  al.,  38823 
Fall  Line  Hydro  Co.,  17496 
Florida  Gas  Transmission  Co.,  5336 
Georgia  Power  Co.,  12542,  43000,  48698, 

62716 
Grand  River  Dam  Authority,  16908,  40090. 

43001,60425 
Guardian  Pipeline.  L.L.C.,  43745 
Gulfetrcam  Natural  Gas  System,  LLC,  53998 
HEED.  Co.,  Inc.;  Slau^terhouse  Gulch 

Project.;  revocation,  25482 
Haida  Corp  ,  43323.  64701 

Indiana  Michigan  Powa  Co.,  20154,  77364 
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Ketchikan,  AK.  et  al.,  33536 
Kimberly-Clark  Tissue  Co.  et  al..  13961 
Koch  Gateway  Pipeline  Co..  4956 
Lower  Valley  Energy,  25716 
Metropolitan  Water  Reclamation  District  of 

Greater  Chicago,  35630,  48699 
Minnesota  Power.  Inc.,  18080 
Montana  Natural  Resources  and  Conservation 

Dqwtment,  19887 
Northern  Border  Pipeline  Co.,  4415 
North  Fork  Hydroelectric  Project  et  al.,  8233 1 
Northwest  Pipeline  Corp..  58065 
Oconto  Electric  Cooperative,  68995,  78165 
Orion  Power  New  York,  1 1997 
Pacific  Gas  &  Electric  Co.,  17497,  53716 
PacifiCorpet  al.,  33315 
PacifiCorp  Power  Co..  10071.  20810 
Portland,  MI,  et  al.,  57600 
Power  Authority  of  State  of  New  York,  70562 
Questar  Southern  Trails  Pipeline  Co.,  1 1 567, 

46162 
Rochester  Gas  &  Electric  Corp..  83004 
Sitka,  AK,  12542 
Southern  LNG  Inc.,  2386 
Southern  Natural  Gas  Co.,  36433.  36434 
Stockport  Mill  Country  Inn,  56574.  69932 
Sturgis.  MI,  3440 
Tennessee  Gas  Pipeline  Co.,  18085.  50192, 

50692 
Transcontinental  Gas  Pipe  Line  Corp.  et  al., 

18084 
Trans-Union  Interstate  Pipeline,  LP.,  36436 
Virginia  Hydro,  Inc.,  11777,  25717 
Williams  Gas  Pipelines  Central.  Inc..  36437 
Wisconsin  Electric  Power  Co..  69300.  69301 
Wisconsin  River  Power  Co..  3440 
Wisconsin  River  Power  Co.  et  al.,  68995 
Wyoming  Interstate  Co.,  Ltd.  3440 
Yadkin,  Inc.,  5866,  7543,  16384,  35065 
Environmental  statements;  notice  of  intent: 
Algonquin  Gas  Transmission  Corp..  2161 
Central  New  York  Oil  &  Gas  Co..  LLC.  et 

al..  10071.57334 
CNG  Transmission  Corp.,  15630 
Colorado  Interstate  Gas  Co..  64217.  70708 
Columbia  Gulf  Transmission  Co.,  60186 
Cross  Bay  Pipeline  Co.,  LL.C,  et  al..  56883 
Distrigas  of  Massachusetts  Co..  20154 
Distrigas  of  Massachusetts  Corp..  2942 
Distngas  of  Massachusetts  LLC.  60426 
Eastern  Hydroelectric  Corp..  57335 
Eastern  Shore  Natural  Gas  Co.,  8958 
East  Tennessee  Natural  Gas  Co.,  16908,  38275 
El  Dorado  Irrigation  District.  51305 
El  Paso  Natural  Gas  Co..  62346.  76634 
Florida  Gas  Transmission  Co..  8136,  53002, 

77019 
Horizon  Pipeline  Co.,  LL.C,  et  al.,  36128 
Iroquois  Gas  Transmission  System.  L.P.,  49798 
Kern  River  Gas  Transmission  Co.,  80426 
Maritimes  &  Northeast  Pipeline.  L.L.C..  et  al., 

70710 
Millennium  Pipeline  Co.,  L.P.,  49801 
National  Fuel  Gas  Supply  Corp.,  14963 
North  Baja  Pipeline,  LLC,  79097 
Northwest  Pipeline  Corp.,  31548 
Petal  Gas  Storage,  L.L.C  ,  4416,  13745 
S.D  Wantm  Co.,  15324 
Skykomish  River  Hydro  Inc.,  47721,  55521 
Southern  LNG  Inc.,  58066 
Southern  Natural  Gas  Co..  79822 
Tacoma,  WA,  70344 

Texas  Eastern  Transmission  Corp.,  56574 
Transcontinental  Gas  Pipeline  Co..  43746 
Trans-Union  Interstate  Pipeline.  LP.,  6598 
Tnmkline  Gas  Co.,  37366 


Williams  Gas  Pipelines  Central,  Inc..  12542, 
58990.64941 

Wyoming  Interstate  Co..  Ltd.,  66746 
Hydroelectric  applications,  131,  132,  450,  451. 
452,  1861,  2387,  2603,  2604.  2605,  2606. 
2607.  2943.  2944.  3228.  3229.  3441.  3442, 
3955,  4418,  4419.  4420.  4957.  4958,  5024, 
5337.  5338.  5339.  6206.  6207.  6208.  7385. 
7543,  7544,  8359,  8698,  8960,  9263.  9264, 
10074,  10489,  11049,  11299,  11997,  12544, 
12545.  12546.  13747,  14272,  15147,  15148, 
15323.  15632,  16385,  16587,  16910,  16911, 
16912,  17497,  17655,  17863,  18086,  18087, 
18088,  19377,  19887,  19888,  19889.  20449, 
20450,  2081 1,  20964,  20965.  21 176.  21739. 
21740,  21741,  24466,  24951,  25482,  25919, 
25920.  26601.  26602.  30108,  30399,  30400, 
30583,  30584.  30983,  30984,  31 164,  31 165, 
31166,  31167,  31168.  31169.  31306.  31307. 
32087.  32088.  33316.  33814.  33815.  34462, 
34463,  34464,  35067,  35068,  35921,  37541, 
37542,  37543,  37776,  37777,  38823,  39893. 
39894.  40090.  41064.  41653.  42351.  43001, 
43323,  43324,  44526,  44774,  45047,  45048, 
45049,  45050,  45051,  45373,  45595,  45763, 
45764,  45975,  46164,  46165,  47489,  47490, 
47721,  47981,  47982,  47983,  47984.  48233, 
48234,  48235,  48495.  48496.  48994.  49235. 
49559.  49560,  49561,  49980,  50193,  50194, 
50693,  51306,  51307,  51605,  51606,  52728, 
54251,  54252,  54253,  54254,  54255,  54256, 
54257,  54258,  54259,  54260.  54261.  55018, 
55019.  55020.  56303.  56576,  56884,  56885, 
57601,  58271,  58526,  58527,  58992,  60427, 
60428,  60661.  61 159.  61 160,  62347,  63852, 
64218.  64701.  64943.  64944,  65851,  65852. 
65853.  66535.  66748.  66749,  66988,  66989, 
68995.  689%.  68997,  68998,  69301,  69302, 
69932,  69933.  69934,  69935,  70344,  70562, 
70712,  70897,  71105,  71310,  71311.  71312. 
71313.  76228,  76229,  76636,  77021,  77364, 
77622.  78165,  78166,  78167,  79359,  80428, 
80853.  80854.  81855.  81856,  81857.  82332. 
82333.  82334.  82993 

Meetings: 
California;  wholesale  power  markets  and 

transmission  services,  545 1 7 
Gulfstream  Natural  Gas  System,  L.L.C.,  18989 
Hydroelectric  licensing  policies,  procedures,  and 

regulations;  comprehensive  review;  report 

to  Congress  under  Energy  Act  of  2000; 

comment  request,  75695,  78167 
Interstate  natural  gas  facility-planning  seminar, 

51607 

Millennium  Pipeline  Co.,  LP.,  37368 
Natural  Gas  Pipeline  Co  of  America,  18989 
Natural  gas  transportation  policies  needed  to 
facilitate  development  of  competitive 
natural  gas  markets,  dialog  between 
industry  and  agency,  4956 1 ,  66240 
Public  access  to  information  and  electronic 
filing;  electronic  filing  denxmstrations. 
64437 
Regional  Transmission  Organizations;  regional 
collaborative  workshops,  5633,  12547, 
14964,  15902,  17863 
Meetings;  Sunshine  Act,  1363,  3956,  4605,  5866, 
7386,  8961,  13381,  16196.  16387.  18989, 
21413,  30985,  32088,  34465,  35630,  36897, 
39384,  41065,  42352,  45596,  46910,  55021. 
57601.  60188.  63245.  63248,  64702,  66535, 
67356.  69303,  77365.  77865.  79823 


National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing 
properties;  restricted  service  list — 
FPL  Energy  Maine  Hydro,  LLC,  2945 
New  York  Powa  Authority,  21 176,  36689 
USGen  New  England  Inc.,  1 149,  2228,  1 1998 
New  filings  made  with  Commission;  voluntary 

identification,  17656 
Oil  pipelines: 

Producer  Pnce  Index  for  Finished  Goods; 
annual  change,  33816 
Policy  and  procedure: 

OfT-the-record  communications,  67356 
Practice  and  procedure: 

Electronic  publication  of  notices,  38824 
Industry  reliability  efforts;  support  procedures; 

comments  request,  33537 
Off-the-record  communications.  771,  3442. 
5868.  8139,  11300,  14273,  16912,  19890. 
24691,  30401,  33816,  36438,  38824, 
41981.  45052,  47722,  50196,  55522, 
58273,  60931,  64219,  70898,  76637.  80428 
Preliminary  permits  surrender: 

Kacie  Lake  Hydro,  Inc.,  69763 
Privacy  Act: 

Systems  of  records,  2 1 742 
Public  utility  sellers;  reporting  procedures,  81524 
Reports  and  guidance  documents;  availability,  etc.: 
Interstate  Natural  Gas  Facility  on  My  Land? 
What  I  Need  to  Know;  landowner 
pamphlet  issuance.  16913 
Landowner  pamphlet;  revision,  1 3383 
New  interstate  natural  gas  pipeline  facilities; 
certification;  policy  statement,  7862,  48236 
Sunshine  Act  notice;  format  change,  36132 
Technology  demonstration,  e-commerce 

technologies  and  Internet  use  to  develop 
markets  for  various  power  products,  3 1 1 70 
Applications,  hearings,  determinations,  etc.: 
Adirondack  Hydro  Fourth  Branch,  LLC,  69293 
AES  Mohave,  LLC,  71306 
AIM  Pipeline  Co.,  15623 
Alabama  Power  Co..  41065 
Alcoa  Power  Generatmg,  Inc.,  52723,  68132 
Algonquin  Gas  Transmission  Co.,  7535,  55229, 
58989.  59406.  64206.  64935,  67351, 
76625,  77353,  77608,  79089 
Algonquin  Gas  Transmission  Co.  et  al.,  39605, 

60415,63118 
Algonquin  LAG,  Inc.,  55009,  63576,  76625 
Allegheny  Energy  Service  Corp.  et  al.,  80422 
Allegheny  Energy  Supply,  61315 
Allegheny  Energy  Supply  Hunlock  Creek,  LLC, 

79090 
Allegheny  Energy  Unit  1  and  Unit  2,  LLC, 

et  al.,  50977 
Allegheny  Power,  64207 
Alliance  Pipeline.  LP..  24190.  50688.  55512, 

70336 
Alliance  Pipeline,  LP.,  et  al..  52103 
Allied  Companies.  LLC.  38815 
Alrus  Consulting.  L  L.C.,  48691 
Altanta  Gas  Light  Co..  7861 
Alternate  Power  Source.  Inc..  56571.  61 158 
Ameren  Operating  Companies,  14265 
Ameren  Services  Co.,  38815 
AmeiGen  Vermont,  LLC,  et  al.,  20147 
American  Electric  Power  Service  Corp.  et  al.. 

35910,60416 
American  Energy  Savings,  Inc.,  18076,  24946 
American  National  Power,  Inc.,  58989 
American  Ref-Fuel  Co.  of  Delaware  Valley, 

LP,  46161 
American  Transmission  Co.  LLC,  75684, 

80847,81518 
American  Transmission  Systems,  Inc.,  69755, 
70952 
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AnHKO  Energy  Trading  Corp.  et  al.,  10067, 

11835,30578 

Anadarko  Gathering  Co.,  62338 

Aiiaheim  et  al.,  CA,  57328 

ANP  Beliingham  Energy  Co.,  30578 

ANP  Blackstone  Energy  Co.,  30579 

ANP  Funding  I.  L.L.C.,  68985 

ANP  Marketmg  Co.,  20958 

ANR  Pipeline  Co.,  2600,  2936,  5024,  5331, 
6199,  6200,  6595,  12535,  13370,  13957, 
13958,  16580,  20148,  21732.  30395, 
35058,  36680,  37534,  39380,  40085, 
43309,  43310,  52723,  54245,  54506, 
54507,  55009,  57595,  58522,  60176, 
60655,  62338,  62714,  64936,  66529, 
67352,  67724,  67739,  69755.  70890, 
77608,  77609,  79813,  81853,  82329 

ANR  Storage  Co.,  59178 

Aquila  Power  Corp.,  15900 

ARCO  Products  Co.  et  al ,  5331,  10153 

Anzona  Indcpoident  Scheduling  Administrator 
Association,  68986 

Arizona  Public  Service  Co.,  35058,  48491, 
64693,  78152,  80847 

Arizona  Public  Service  Co.  et  al.,  53283 

Arkansas  Western  Pipeline,  L.L.C.,  50977, 
50978,71096 

Associated  Natural  Gas  Co.,  1621,  70702 

Atlanta  Gas  light  Co.,  19881 

Atlanta  Power  Station,  66978 

Atmos  Energy  Corp.,  1621 

Avista  Corp.,  40085 

Avista  Corp  et  al.,  64693,  80423 

Baconton  Power  LLC,  35910,  36681 

Badger  Generating  Co.,  LLC,  63067 

Baltimore  Gas  &  Electric  Co.,  33529,  62338 

Bangor  Gas  Co  ,  36424 

Bear  Paw  Energy  L.L.C.,  6365 

Bitter  Credc  Pipelines,  LLC,  77353 

Black  Martin  Pipe  Line  Co.,  39606,  41062, 
50978 

Black  Marlin  Pipe  Line  Co.  et  al.,  18077 

Black  River  Falls,  WI,  63245 

Black  River  LP.,  8695,  10153 

Blandin  Paper  Co.,  36425 

Blue  Uke  Gas  Storage  Co.,  59178 

Bonneville  Power  Administration,  33529 

Boston  Edison  Co.,  21733 

Boyston  Municipal  Light  Department  et  al., 
40621 

Buccaneer  Gas  Pipeline  Co.,  L.L.C.,  21733, 
70336 

Cabrillo  Power  II  LLC,  14266,  35910 

California  Electricity  Oversight  Board,  20958 

rifomia  Indep>endent  System  Operator  Corp., 
8128,  3381 1,  3591 1,  37126,  38529,  69920, 
77609 
California  Municipal  Utilities  Association, 
61315 

Califomians  for  Renewable  Energy,  Inc.,  61315 
Califomians  for  Renewable  Energy,  Inc.,  et  al.. 

70340 
California  Power  Exchange  Corp.,  49974,  51903 
Calpine  Energy  Services,  LP..  59407 
Calumet  Energy  Team.  LLC,  82992 
Canadian-Montana  Pipeline  Corp.  et  al.,  56571 
Canal  Emirates  Power  International,  Inc.,  13370 
Candela  Energy  Corp.,  48692 
Canyon  Creek  Compression  Co.,  17862,  32083. 

39607,41647.50978.78152 
Carnegie  Interstate  Pipeline  Co..  57596.  6385 1 . 

71096,  75684 
Carolina  Power  &  Light  Co  et  al..  64207 
Casco  Bay  Energy  Co.,  LLC,  et  al.,  53284, 
i        55076 


Cedar  Brakes  I.  LLC  .  41647,  45363 
Celenty  Energy  of  New  Mexico,  LLC,  58763 
Central  Hudson  Gas  &  Electric  Corp.  et  al., 

82992 
Central  Maine  Power  Co..  7535.  11772,  21733. 

40621.70336 
Central  New  York  Oil  &  Gas  Co..  LLC,  2145 
Central  Power  &  Light  Co.,  64693 
Central  Power  &  Light  Co.  et  al.,  39380 
Central  Vermont  Public  Service  Corp.,  1622, 

8695,  37965,  44770 
Chandeleur  Pipe  Line  Co.,  52723,  58989, 

62338,  69756,  71096,  77354 
Cherokee  County  Cogeneration  Partners,  L.P., 

43743 
Chesapeake  Panhandle  LP.,  31537 
Chevron  Pipeline  Co.,  41063 
Chinook  Pipeline  Co.,  66741 
CinCap  Vll,  LLC,  et  al.,  30579 
Cincinnati  Gas  &.  Electric  Co.,  57596,  59046 
Cineigy  Capital  &  Trading,  Inc.,  et  al.,  45363 
CinoBf  Services,  Inc.,  21405,  38816,  80423 
Citizens  Communications  Co.,  48692 
Citizens  Communications  Co.  et  al.,  64208 
Citizens  Power  Inc.,  47719 
Citizens  Power  Sales  LLC  et  al.,  57596 
Clear  Creek  Storage  Co.,  LLC,  17492,  42997, 

50689,59179,62339 
Cleco  Evangeline,  LLC,  65299 
CMS  Distributed  Power,  LLC,  35626 
CNG  Transmission  Corp.,  1622,  1623,  2146. 

4407.  5861,  5862,  7535,  11772.  11991. 

17258.  18982.26592.31154 
Cocheco  Falls  Associates,  1 1295 
Colorado  Interstate  Gas  Co..  2937,  8128,  1 1045, 

12535,  15624,  18077,  21733,25712. 

35058.  36681.  37768.  39607,  47975. 

50513,  55229.  55230.  56298.  56877. 

56878.  57596.  60176.  60416.  61316, 

62339.  63238,  64434,  69756,  69920. 
70891,77354,  77610,79354 

Colorado  Interstate  Gas  Co.  et  al.,  14266 
Columbia  Gas  Transmission  Corp..  1361.  1623. 
1624.  2147.  4955.  5862,  8353,  11295. 
I337I.  17651.  18983.  19365.  20809, 
25319,  36127,  38270.  38530,  40085. 
41647,  43310,  45587,  47719.  48979, 
50979.  51596.  53995.  54246.  60416, 
60656,  61317,  62339,  63576,  69293, 
77610,  78478,  79814,  80848,  82329, 
82330,  665290 
Columbia  Gas  Transmission  Corp.  et  al.,  71 106, 

80848 
Columbia  Gulf  Transmission  Co.,  1361,  6200, 
7536,  8353,  13372,  18983,  30098,  33313, 
36425,  45587,  48546,  50513,  51596, 
60417,  69294,  69921,  75685,  77354, 
78151,  79090,  79355 
Columbia  Natural  Resources,  Inc.,  48979 
Commonwealth  Edison  Co.,  3591 1,  41451, 

68986 
Commonwealth  Edison  Co.  et  al.,  15900,  17492, 

49794 
Commonwealth  Power  Co.,  13372 
Concord  Electric  Co.  et  al.,  64208 
Conectiv  Energy  Supply,  Inc.,  26593 
Connecticut  Light  &  Power  Co.,  26828 
Connecticut  Municipal  Electric  Energy 

Coof>erative  et  al.,  20151 
Conoco  Power  Marketing  Inc.,  8353 
Consolidated  Edison  Co.  of  New  York,  Inc., 

etal.,  34156 
Consolidated  Water  Power  Co.,  44770,  44771 
Constellation  Power  Source,  Inc.,  20439 
Consumers  Energy  Co.,  21734,  36892,  41969, 
69756,  70560,  71097 


Federal  Energy 

Consumers  Energy  Co.  et  al.,  76626 
Coral  Power,  LLC,  52723 
Corbin,  J.  Dennis,  et  al.,  45364 
Cottonwood  Energy  Co.  LP,  80423 
Cove  Point  LNG  LP.,  13739,  16580,  45588, 

50188,  51597,  59407,  63238,  75685,  79090 
Coyote  Springs  2,  LLC,  59179.  59407,  63068 
Cross  Bay  Pipeline  Co.,  LL.C,  et  al.,  47975, 

75284 
Crossroads  Pipeline  Co.,  53002,  55230,  63577, 

75686 
Dauphin  Island  Gathering  Partners,  2147,  8353, 

25712,  38270,  39607.  44771,  47720, 

52724,  55230,  66530,  66979 
Dayton  Power  &  Light  Co.,  79091 
Deepwater  Power  LLC  et  al.,  48692 
Delmarva  Power  &  Light  Co..  41969 
Denver.  CO.  30977 
DePere  Energy  LLC.  21734 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.,  54507 
Designation  of  staff  members  for  the  Leaburg 

WaltervUle  Project,  41063 
Destin  Pipeline  Co ,  LL.C,  25713.  303%. 

45364.  52724,  60656.  66530.  69921 
Detroit.  Ml.  30098 
Discovery  Gas  Transmission  LLC.  30977. 

36681.  36893.  39608,  49233.  50513.  57597 
Distrigas  of  Massachusetts  Corp..  7861.  13739. 

18983.45968 
Distrigas  of  Massachusetts  LLC,  55010.  60657. 

68132 
Dominion  Energy  Marketing.  Inc..  82994 
Dominion  Nuclear  Marketing  II.  Inc..  et  al., 

79091 
Dominion  Resources.  Inc.,  et  al..  51304.  57806 
Dominion  Transmission.  Inc..  35059,  36127, 

40621,41648,42688,43310,43311, 

48230,  49557,  49974,  50189,  50979, 

51903.  54507.  58762.  60177.  60417, 

60418,  62340.  62714.  63243.  66979. 

67724.67725.  7761 1.  78151.  78153. 

79091,  79092.  79356.  81518.  81854 
Doswell  LP,  38816 

Dow  Pipeline  Co..  50514 

DTE  Energy  Co.  et  al..  34688 

DTE  River  Rouge  No.  1.  LLC.  21 174.  35059 

Duke  Energy  Corp..  3591 1.  35912.  40622. 

55010 
Duke  Energy  Hidalgo.  L.P..  5862 
Duke  Energy  Intrastate  Network,  LL.C.  25713 
Duke  Ener©'  McClain,  LLC,  7761 1 
Duke  Energy  St  Lucie,  LLC,  35626 
Duke  Energy  Trenton,  LLC,  30579 
Duke  Energy  Vermillion,  LLC.  et  al.,  30580 
Duke  Energy  Washoe.  LLC.  79093 
Duke  Power,  68986 
Duquesne  Light  Co.,  46706 
Dynegy  Danskammer.  L.L.C..  79093 
Dynegy  Inc.  et  al..  35912,  45364,  48546 
Dynegy  Power  Marketing,  Inc.,  59408 
C^egy  Roseton.  LLC,  79093 
East  Central  Area  Reliability  Council  et  al., 

25714 
Eastern  Shore  Natural  Gas  Co.,  1624,  2148, 

2937,  15142.  15321.24687.31154.36425. 

38271.  55231.  55513.  62340.  63238. 

78152.80848.81854 
Eastern  Shore  Natural  Gas  Co.  et  al..  45969 
East  Tennessee  Natural  Gas  Co..  13740.  21 175. 

33811.  35912.  37%5.  54508.  55231. 

57597,  58763,  67725,  67726,  70891. 

76626,77612,78153 
Edison  Mission  Energy  and  Midwest 

Generation,  LLC,  et  al.,  64209 
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Edison  Sault  Electric  Co.,  20148 

Great  Northern  Paper.  Inc  .  30977 

1  akefield  Junction,  LP.,  25477.  45366 

Egan  Hub  Partnm,  LP  ,  24687,  59179,  63577 

Green  Mountain  Energy  Resources.  LLC, 

Lake  Worth  Generation  LLC  et  al.,  11564 

Egan  Hum  Partners,  LP.,  34156 

15143 

Lientz.  James  R  .  Jr  ,  59833 

El  Dorado  Imgation  District,  7374,  8699 

Green  Valley  Hydro.  1,1  C  51599 

Louisiana  Generating.  LLC.  14554 

Electric  Energy,  Inc.,  35912 

GridFlorida  LLC  et  al..  64209.  64937 

Louisiana  Generating.  LLC,  et  al.,  15624 

Elkem  Metals  Co  et  al.,  35060 

Griffith  Energy,  LLC,  68987 

Louisiana  Intrastate  Gas  Co..  LLC.  14962 

El  Paso  Energy  Corp.,  69921 

Guardian  Pipeline,  LLC,  15322 

Louisiana  Public  Service  Commission  et  al.. 

El  Paso  Natural  Gas  Co.,  1624,  5863,  7374, 

Gulf  South  Pipeline  Co.,  LP.,  63240 

20440 

11992.  13372,  13740,  15901,  18984, 

Gulf  States  Transmission  Corp.,  15322,  39609, 

Louisville  Gas  &  Electric  Co.  et  al.,  35915 

18985,  19366,  30099,  35059,  36682, 

58060.  63578.  75687 

LSP-Nelson  Energy.  LLC.  40623 

38530,  41649,  42346,  4331 1,  48980, 

Gulfstrcam  Natural  Gas  System,  LLC,  14962 

Madison  Gas  &  Electric  Co.,  45366 

49795.  51597,  52415,  55231.  57328. 

H  Q.  Energy  Services  (U.S.),  Inc.,  79356 

Madison  Gas  &  Electric  Co.  et  al.,  8128,  76224 

57806,  58761,  60926,  63851.  64936, 

Hamilton,  Ohio.  56878 

Magnolia  Pipeline  Corp  ,  79357 

65299.  66531.  69921,  69922,  75686, 

Handsome  lake  Energy.  LLC.  78155 

Mahue  Construction  Co.,  642 1 0                                        ■ 

77355,78153,  79356.80849 

High  Island  Offshore  System,  LLC,  2938, 

Maine;  Lower  Kennebec  River  Comprehensive                  , 

EMW  Marketing  Corp..  40622 

13741.  32084.  50189,  58061,  63578,  75687 

Settlement  Accord,  128 

Energetix.  Inc..  46707 

Honeoye  Storage  Corp.,  12536,  50980,  60187, 

Maine  Public  Service  Co.,  76627 

Energy  Alternatives.  Inc.,  56298 

60418 

Maine  Public  Utilities  Commission.  51599 

Energy  Trading  Co..  Inc.,  35060 

Horizon  Pipeline  Co.,  18078,  48230 

Mansfield  Municipal  Electric  Department  et  al.. 

EnergyUSA-TPC  Corp.,  5501 1 

Horsehead  Industries,  Inc.,  36682 

31156 

Entergy  Nuclear  Fitzpatrick,  L.L.C.,  et  al.. 

Humble  Gas  Pipeline  Co  ,  13741 

Maritimes  &  Northeast  Pipeline,  LLC,  6595, 

50514 

Idaho  Power  Co.,  36893,  70560.  70561,  78155 

8953.  55018.  62715.  64210,  67727,  70338. 

Entergy  Nuclear  New  York  Investment  Co.  I, 

IGI  Resources.  Inc..  52724 

76627.  78155.  81854 

46707 

Indeck  Colorado,  LLC,  30580 

Marquette  Energy,  LLC,  20150 

Entergy  Nuclear  New  York  Investment  Co.  II, 

Indeck  Maine  Energy,  LLC,  36893 

MDU  Resources  Group.  Inc.,  61317 

46707 

Indeck-Rockfotd.  LLC,  30581 

Merchant  Energy  Group  of  the  Americas,  tec.. 

Entergy  Power  Marketing  Corp.,  9258 

Independence  Pipeline  Co.  et  al.,  21735 

26593 

Entergy  Power  Marketing  Corp.  et  al.,  38530 

Indiana  Michigan  Power  Co.,  37966 

Mexican  Business  Trust  No.  1 1 1014-6  et  al.. 

Entergy  Services,  Inc.,  21734,  31 155,  33614. 

Indianapolis  Powa  &  Light  Co  ,  24687,  30396, 

14267 

79814 

33812 

Mexican  Business  Trust  No.  1 1 1076-2  et  al.. 

Entergy  Services,  Inc.,  et  al.,  57597 

Indicated  Shippers  and  Independent  Petroletim 

78156 

EOTT  Energy  Operating  LP..  57329 

Association  of  America,  16903 

Miami  Valley  Lighting,  Inc  ,  82994 

Equitrans,  LP.,  5863,  11295,  13373.  18078, 

InPower  Marketing  Corp.,  20149 

Miami  Valley  Resources,  Iik.,  78156 

34461,  45588,  45589,  48230,  67726. 

International  Paper  Co..  8960.  57807 

Michigan  Gas  Storage  Co.,  35061,  48980. 

75686.  77612 

Iroquois  Gas  Transmission  System,  L.P.,  17651, 

55012,  55513,60927 

Erie  Boulevard  Hydropower,  L.P.,  37965 

30100,  30581,  44771,  55232,  60177. 

MidAmerican  Energy  Co  ,  20440.  44033 

Exelon  Generating  Co.,  L.L.C.,  69295 

63578,  67727.  77356,  79815 

Midcoast  Gas  Transmission.  Inc  .  46910,  52725 

Exeter  Energy  LP.  48693 

ISO  New  England  Inc.,  38534,  39381,  54246. 

Midcoast  Interstate  Transmission,  Inc.,  53995, 

ExxonMobil  Chemical  Co.  et  al.,  3439 

62341 

58523,66531,79357 

ExxonMobil  Pipeline  Co.,  15143 

It's  Electric  &  Gas,  LLC,  38817 

MidConrincnt  Area  Power  Pool,  35915 

First  Electnc  Cooperative  Corp.,  15901 

Jackson  Center,  OH,  et  al.,  1625 

Mid  Louisiana  Gas  Co.,  46910,  54246,  58522, 

Fitchburg  Gas  &  Electric  Co.,  49234 

James  River  II,  Inc.,  14266 

66531,79357 

Fitchburg  Gas  &  Electric  Light  Co..  69923 

Jersey  Central  Power  &  Light  Co.  et  al.,  69923 

Mid-Tex  G&T  Electric  Cooperative,  Inc.,  et  al.. 

Flonda  Gas  Transmission  Co..  5625,  5863, 

JPower,  Inc..  41063 

34157 

12536,  25319,  30099,  35061,  39608. 

Kansas  City  Power  &  Light  Co..  35913.  35914 

Midwest  Electric  Power.  Inc  ,  36129 

45589.  47977,  49974,  55232,  58522, 

Kansas  Pipeline  Co..  37364,  47720,  49796, 

Midwestern  Gas  Transmission  Co.,  6595,  8354, 

61 158,  63577,  65850,  69295,  70337, 

56298,  69923 

19366,  21735.  31538.  33813.  35336. 

70891,71097,  77355 

Kentucky  Utilities  Co.,  69757 

45044.  45590,  48492.  53284,  53996, 

Florida  Gas  Transmission  Co.  et  al.,  8696 

Kern  River  Gas  Transmission  Co.,  1625,  3953, 

54247.  60657.  69296,  77614.  78156 

Florida  Power  Corp.,  14962,  20148,  77017 

4955,  10067,  11992,  18985,  30100,  34462. 

Midwest  Generation,  LLC,  35915                                        j 

Foote  Creek  IV,  LLC,  45365 

35335.  36682.  41063.  45365.  46909. 

Midwest  Independent  Transmission  System 

47977.  48980.  50514.  54246.  56026. 

Operator,  82994 

FPL  Energy  Cape,  LLC,  43744.  64936 

59179,  59180,  62715,  70337,  70702. 

Midwest  ISO  Transmission  Owners  ct  al.. 

FPL  Energy  Maine  Hydro.  LLC.  4407,  54508 

71097,71306,82330 

64211 

French  Broad  Electric  Membership  Corp., 

Ketchikan,  AK,  44772 

Ml  Energy.  LLC,  55012 

32083 

Kinder-Morgan  Interstate  Gas  Transmission  Co., 

MIGC,  Inc..  1625,  10067.  43312,  64212 

Fresno  Cogeneration  Partners,  L.P.,  38816 

60657 

Millennium  Pipeline  Co.,  LP.,  42998.  50981 

Frontier  Energy,  LLC.  48491 

Kinder  Morgan  Interstate  Gas  Transmission 

Millennium  Pipeline  Co.,  LP.,  et  al.,  1 1565 

Fulton  Cogeneration  Associates,  LP..  79094 

LLC,  11773,  24461,  24462,  24688,  25319, 

Minnesota  Power  et  al.,  64212 

Garden  Banks  Gas  Pipeline,  LLC,  31 155, 

25477,  31 155,  32084,  33531,  37535, 

Mirabito  Gas  &  Electric,  Inc.,  64694,  79094 

35913.45365,  50980 

46909,  50980,  55011,  60418,  67352, 

Mississippi  Canyon  Gas  Pipeline,  LLC,  19367, 

Gas  Research  Institute.  37534 

71099.  77356.  77613 

31156,  35916,  39609,  50981,  52103,  63852 

Georgia-Pacific  Corp.,  63239,  70892.  79094 

Kinder  Morgan  Texas  Pipeline,  Inc.,  52415 

Mississippi  Power  Co.,  10068 

Georgia  Power  Co.,  71306 

KN  Energy.  37536 

Mississippi  River  Transmission  Corp.,  1857, 

Glacier  Electric  Cooperative,  Inc.,  et  al.;  RTO 

KN  Interstate  Gas  Transmission  Co.,  2938 

20959,  35336,  36683,  39610,  45969, 

informational  filings,  64209 

KN  Wattenberg  Transmission  LLC,  31 156, 

48492,  55009,  60178,  63241,  66532, 

Glacier  Gas  Co  et  al ,  8952 

39609,42998,50981,77357 

68987,  75687.  77357.  79358 

Gleason  Power  1,  LLC,  et  al.,  15902 

Koch  Energy  Trading  Inc.,  40622 

Missouri  Joint  Municipal  Electric  Utility 

Gnuute  State  Gas  Transmission,  Inc.,  19366, 

Koch  Gateway  Pipeline  Co..  1361.  7375.  9259, 

Commission  et  al.,  20959 

53002,  63239,  64937.  79814 

15322,  18985,  20149,  20439,  20959, 

Mojave  Pipeline  Co.,  52725,  60927,  69297, 

Great  Lakes  Energy  Partners.  LLC,  39608 

33812,  36893.  42346.  43312.  45589. 

69924,  70338,  77614 

Great  Lakes  Gas  Transmission  LP..  8953, 

51599,  52725,  53710,  54508,  56299, 

Monongahela  Power  Co.  et  al.,  35626 

12224,  26593.  46908,  53002,  63240, 

56572,  57179,  60419,  60926,  62341, 

Montana  Power  Co.,  24462,  53996 

67727.  77356,  78154,  79815,  81519 

65300,  66980,  77357 

Montana  Power  Co.  et  al.,  56572,  82995 

Great  Lakes  Gas  Transmission  LP.  et  al.,  34157 

KO  Transmission  Co.,  12537,  55011 

Morgan  Stanley  Capital  Group  Inc.,  42999, 

Great  lakes  Gas  Transport.  LLC,  63851 

KPIC  North  America  Corp.,  68987 

52725.61318 

58 

FEDERA 

L  REGISTER  INDEX  January-December  2000 

Federal  Energy 


Morgan  Stanley  Capital  Group  Inc.  et  al.,  55012 

MultiFuels  Marketing  Co.,  42347 

National  Fuel  Gas  Distribution  Corp.,  8129, 
51600 

National  Fuel  Gas  Supply  Corp.,  1626,  3674, 
10485,  11045.  11773,  11993,  13958, 
15624,  16904.  18080,  18986,  25714. 
30101,  44033,  48693,  49234,  53710, 
54247,  55013.  60178.  60657.  65851, 
69297,  77358,  77614,  77615.  79358 

Natural  Gas  Pipeline  Co.  of  America,  1857, 

4407.  5625,  5864,  8129.  8699,  10782, 
11046.  11774,  16382.  18081.  19367, 
19746,  25478,  25715.  26594.  30396. 
32084.  36129.  36426.  37768.  41649, 
41650,  42999.  43000.  50515.  51304, 
51600,  56299,  58990.  60419.  64937, 
67352,  67728,  69924.  70892.  75687, 
78157,80849.82995 

Natural  Gas  Pipeline  Co.  of  America  et  al., 

24688 
Natural  Gas  Trading  Corp..  82996 
Nautilus  Pipelme  Co..  LLC.  31 157,  34688, 

35916,50981 
Neligh.  NE,  16904,  30978 

NEPA  Energy  LP,  38817 

Nevada  Sun-Peak  L.P.  et  al.,  34158 

Newark  Bay  Cogeneration  Partnership,  L.P.. 

41650,45366 
New-  England  Power  Co.  et  al..  35916.  41452 
Nev.  England  Power  Pool.  24947.  32085. 

37536,  67728 
New  Hampshire  Electric  Cooperative,  Inc., 

36130 
New  Power  Co.,  80849 
New  York  Independent  System  Operator,  Inc., 

30101,  35917,  41970,  52104,  56573,  75688 
New  York  Independent  System  Operator,  Inc., 

et  al ,  10068,  45590 
New  York  Power  Authority,  24462,  50190, 

54508,  59408.  68988 
New  York  State  Electric  &  Gas  Corp.,  19747, 

25320,  69757.  70952 
Niagara  Mohawk  Energy  Marketing.  Inc..  37966 
Niagara  Mohawk  Power  Corp..  17493.  45367. 

71309 
Nicole  Energy  Marketing  of  Illinois,  Inc., 

57329,  64938 
Nicole  Gas  Production,  Ltd.,  78479 
NiSource  Inc  ,  39890 

NortCTK^  Pipelme  Co..  49796.  62341,  70892 
Norteno  Pipeline  Co.  et  al.,  39138 
North  Baja  Pipeline  LLC,  68988 
Northbrook  Carolina  Hydro.  LLC,  56574 
North  Central  Missouri  Electric  Cooperative, 

Inc.,  46161 
Northeast  Energy  Associates.  L.P.,  14267 
Northeast  Utilities  Service  Co..  69757 
Northern  Border  Pipelme  Co.,  10068,  15143, 

36426,43312,50195,51305,69924. 
"        70338,77615 
Northern  Natural  Gas  Co..  1626.  1627.  2939. 

4408.  8354.  13959,  15322.  18082.  24947. 
30101.  30102.  30103.  33314.  35061, 
36427,  39381,  41065,  43312.  43313. 
48981.  50190.  51600,  53284,  56878, 
56879,  60419.  62341.  63241.  63579. 
64694,  65300,  67728,  67729.  68989. 
71099,  75688.  76224,  77616,  78157, 
79095,  79359,  79815,  81855,  82330.  82331 

Northern  Natural  Gas  Co.  et  al.,  71307 
Northern  Nevada  Industrial  Gas  Users,  80850 
Northern  States  Power  Co.,  35917,  44772, 

63241 
Northwest  Alaskan  Pipeline  Co..  33531.  45970. 
I  j        70703 
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Northwest  Gas  Pipeline  Corp.,  59180 
Northwest  Natural  Gas  Co.,  24462 
Northwest  Pipeline  Coip.,  5332,  7375,  8954, 

16382,  19881,  20150,  24689,  31538, 

35061,  36683,  37536,  54247.  60657. 

62715,  64434,  64938,  67729,  70338. 

70703,  75689,  77616,  80850 
NRG  Energy  Center  Dover  LLC  et  al..  50515 
NRG  Energy  Center  Paxton,  Inc.,  40623 
NRG  Power  Marketing,  Inc.,  14267 
NSTAR  Services  Co.,  38271 
NUICotp.,  14267,51601 
NYSDLPetal,  51601 
O.L.S.  Energy-Camarillo,  46161 
O.L.S.  Energy-Chino.  46162 
Ocean  State  Power  and  Ocean  State  Power  II, 

64695 
Oconto  Electric  Cooperative.  12538 
Ogdep  Martin  Systems  of  Fairfax.  Inc..  70339 
OkTex  Pipeline  Co..  24689,  79359 
Old  Dominion  Electric  Cooperative,  20 1 5 1 , 

48981 
Oleander  Power  Project,  LP.,  55013 
OneOk  Caprock  Pipeline  Co  et  al.,  51602 
ONEOK  Midstream  Pipeline,  Inc.,  49797 
ONEOK  Midstream  Pipelme,  Inc.,  et  al.,  70561 
ONEOK  WestTex  Transmission.  Inc..  40086 
Oregon  Trail  Electnc  Consumers  Cooperative 

Inc.,  47486 
Otter  Tail  Power  Co..  50689 
Ouachita  Power,  LLC,  35062 
Overland  Trail  Transmission  Co..  15624 
Overthryst  Pipeline  Co..  6200.  45044.  48230, 

58763.  58764.  62342.  75689 
Ozark  Gas  Transmission.  LLC,  26594,  46910, 

49975,66980.66981.71099 
Ozark  Gas  Transmission,  L.L.C..  et  al..  67353 
P&L  Coal  Holdings  Corp.  et  al..  35917,  40623 
Pacific  Gas  &  Electnc  Co..  1858.  2148,  6595. 

7375,  10069,  11993,  16904,  17862,  19882, 

21735,  31157,  33314,  33813,  36131, 

50195,63242,78158 
Pacific  Interstate  Offshore  Co..  51602 
PacifiCorp.  12538,  13959.  17862.44033,  69758 
Paiute  Pipeline  Co.,  49976.  71308.  75689 
Panda-Brandywine.  L.P..  46162 
Panda  Gila  River.  L.P.,  et  al..  30582 
Panda  Perkiomen  Power,  LP.,  41970,  45367 
Panhandle  Eastern  Pipe  Line  Co.,  3439,  1 1774. 

13373.  16581,  18986,  25715,  30103. 

31 157,  37537,  43313,  43744,  45367, 

46446,  49976,  55014,  55232,  60178, 

62342,  70561,  70703,  77617,  78158 
Panhandle  Eastern  Pipe  Line  Co.  et  al.,  7536 
Pedricktown  Cogeneration  L.P.,  34158 
Pennsylvama  Electric  Co./GPU  Gcnco,  8129, 

11835 
Penobscot  Hydro.  LLC.  56299 
Peoples  Gas  Light  &  Coke  Co.,  71309 
Petal  Gas  Storage,  L.L.C.,  1858,  6596,  12539, 

26595.  69925 
PG&E  Dispersed  Generating  Co  .  LLC.  35063 
PG&E  Energy  Tradmg-Power.  LP..  57330 
PG&E  Gas  Transmission.  Northwest  Corp., 

1859.  7375.  7376.  8354.  8355.  10069, 

13373,  13741,  13959.  19367.  30104. 

36684.  36894.  41064.  43314,  48981. 

55233.  59180.  59181.  60420,  60927, 

67730.77358,77617.77618 
PG&E  Texas  Pipeline,  LP.,  54247,  60927 
PG&E  West  Texas  Pipeline,  LP.,  8129 
Pine  Needle  LNG  Co.,  LLC,  18986,  33314, 

50191,58523 
Pinnacle  West  Capital  Corp.  et  al.,  40624 
PJM  Interconnection,  LLC,  8130,  14268. 

36684.  44033.  45045 
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PJM  Interconnection,  LLC,  et  al.,  64212 
PNM  Electric  &  Gas  Services,  Inc.,  39610 
PNM  Electric  &  Gas  Services,  Inc.,  et  al., 

44034 
Poco  Marketing  Ltd..  18987 

Poco  Petroleum,  Inc..  18987 

Pontook  Operating  LP.,  76627 

Portland  General  Electric  Co.  et  al.,  1859,  8130, 

15323,  19818,  55014 
Portland  Natural  Gas  Transmission  System, 

59181,63579,66981,  79815 
Potomac  Edison  Co.  et  al.,  37966 
Potomac  Electric  Power  Co.,  5864 
Potomac  Electric  Power  Co.  et  al.,  68990 
Potomac  Power  Resources,  Inc.,  80424 
Power  Authority  of  State  of  New  York,  20966 
PowerGasSmart.com.  Inc.,  24463 
PPL  Electric  Utilities  Corp.,  60658 
PPL  Maine,  LLC,  70892 
Prairieland  Energy.  It»c..  39890 
Praxair.  Inc..  69297 
Providence  Gas  Co..  31158 
PSEG  Power  New  York  Inc.,  80424 
PSI  Energy,  Inc.,  et  al.,  11565,  16195 
Public  Service  Co.  of  Colorado,  45368 
Public  Service  Co.  of  New  Mexico,  6585 1 
Public  Utilities  Commission  of  State  of 

California,  19747 
Public  Utility  District  No.  2  of  Grant  County, 

WA,  2939,  24190 
Puget  Sound  Energy,  Inc.,  21735,  35627 
Questar  Pipeline  Co.,  3674,  7376,  16383, 

17651,  21736,  25478,  26595.  31538. 

32085.  36684,  37537,  44034,  45045, 

45368,  50280,  52726,  55233.  58764. 

62343.  70893,  77618,  79095.  80851.  81519 
Questar  Pipeline  Co.  et  al..  79816 
Questar  Southern  Trails  Pipeline  Co..  6365 
Quinnipiac  Energy.  LLC,  61318,  69297 
Rainy  River  Energy  Corp.,  30582 
Reed.  Lester  C,  66532 
Refinery  Holding  Co.,  LP.,  54248 
Rehant  Energy  Coolwater,  LLC,  et  al..  61318 
Reliant  Energy  Desert  Basin.  LLC.  et  al..  20960 
Reliant  Energy  Gas  Transmission  Co..  1859. 

7376.  12539,  13742,  18987,  19368,  19369, 

20966,  24463,  24690,  25478.  30104. 

31 158.  36685,  38271,  42347,  45045. 

48982.  49797.  55014,  55952,  56300, 

58764.  59181.  59408,  59409,  60179. 

67730,69758,78158,80851 
Reliant  Energy  Mid-Atlantic  Power  Holdings, 

LLC,  64695 
Reliant  Energy  Northeast  Generation,  inc., 

40624 
Reliant  Energy  Power  Generation,  Inc..  et  al.. 

48982 
Reliant  Energy  Shelby  County,  LP,  et  al.,  26595 
Rhinclander  Paper  Co..  44772 
Ridge  Generatmg  Station  LP.  et  al..  69925 
Riverside  Generating  Co..  L.L.C..  11775 
Rochester  Gas  &  Electric  Corp.,  20152,  55233. 

64695.71309 
RockGen  Energy  LLC  et  al..  69925 
Rumford  Power  Associates  L.P  .  50515 
Sabine  Pipe  Une  LLC.  49234.  57598 
Sabine  River  Authority  of  Texas  and  Louisiana, 

69926 
San  Diego  Gas  &  Electric  Co..  48693,  52726, 

63853,  67040,  67065,  68132,  78158,  82996 
Seagull  Marketing  Services,  Inc.,  69298 
Sea  Robin  Pipeline  Co.,  1362,  8355,  36427, 

49976,  55015,  58523,  58765,  60179,  76628 
SEI  Michigan,  L.L.C.,  77618 
Sempra  Energy  Solutions,  64695 
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Sempra  Energy  Trading  Corp.,  52726 

Shell  Deepwater  Development  Inc.  et  al.,  638S3 

Sinclair  Oil  Corp.,  36894 

Sithe  Fore  River  Development  LLC  et  al., 

76628 
SkyGen  Energy  LLC,  33813 
Smarr  EMC.  26596 
Solar  Turbines  Inc.  59409 
Southaven  Power,  LLC.  et  al..  5864 
South  Beloit  Water.  Gas  &  Electric  Co.,  53284 
South  Carolina  Electric  &  Gas  Co.,  16587. 

32085,  44773 
Southern  California  Edison  Co.,  21736,  36685. 

39139.71100 
Southern  California  Edison  Co.  et  al..  52104 
Southern  California  Gas  Co..  60928 
Southern  Co.  Energy  Marketing  L.P.  et  al.. 

76628 
Southern  Company  Services.  Inc..  443,  8130. 

31306.38817.60658.68990 
Southern  Energy  Delta.  L.L.C..  el  al..  35918, 

61319,69758 
Southern  Indiana  Gas  &  Electric  Co.,  128 
Southern  LNG,  Inc..  52727.  75284 
Southern  Minnesota  Municipal  Power  Agency, 

39139 
Southern  Natural  Gas  Co..  1627.  4408.  12540. 

13742.  15044.  16195,  18987,  18988. 

19369,  24690,  30397.  30978.  32(»6. 

38818.  43000.  43314.  45590.  45970, 

47487,  48694,  55015,  55134,  55514, 

60179.  60658.  64213.  65301.  66532. 

67730.  70339.  70704.  76225.  77358. 

77359.81519 
Southern  Natural  Gas  Co.  et  al..  15625 
Southern  Union  Gas  Co.,  38818 
South  Georgia  Natural  Gas  Co..  19369,  35063, 

37365 
Southwestern  Public  Service  Co..  13742,  18083, 

35918 
Southwest  Gas  Storage  Co..  13374,  43315, 

55016.60180,63579 
Southwest  Gas  Transmission  Co.,  L.P.,  67353 
Southwest  Power  Pool,  Inc.,  3953,  8768,  64214, 

646% 
SOWEGA  Power  LLC,  34158 
Sl  Joseph  Light  &  Power  Co.,  3%1 1 
Stanfield  Hub  Services.  LLC.  40086 
Siatoil  Energy  Trading.  Inc..  el  al..  15324 
Stingray  Pipeline  Co.,  L.L.C..  3%12.  58061. 

63580,  75690 
Stockport  Mill  Country  Inn  Water  Power 

Project,  35918 
Strategic  Power  Management.  Inc..  20440, 

35918 
Sturgis,  Ml,  18988 

Sumas  International  Pipeline.  Inc..  20960.  36130 
Sun  River  Electric  Cooperative.  Inc..  16581 
Suprex  Energy  Corp.,  45046 
Swecker.  Gregory,  et  al..  66741 

Tacoma  Power.  35627 

Tacoma,  WA,  31 158,  44526,  79816 

Tampa  Electric  Co.,  35919 

TCP  Gathering  Co..  37126.  50689 

Tenaska  Alabama  II  Partners.  L.P..  79096 

Tenaska  Power  Services  Co.,  21736,  56300, 

58312 
Tennessee  Gas  Pipeline  Co.,  2148,  6365,  17652, 

18988.  30397.  31539.  33814.  34159. 

34462.  35064.  36428.  36685.  44034. 

45046.  45591.  47720,  48492.  50982. 

52104.  53285.  58061,  58524.  59409. 

60659.  63580.  63581.  64938.  69298. 

71 100.  71 101.  77360.  77619.  79816 
Tennessee  Gas  Pipeline  Co.  et  al..  69926 


Texas  Eastern  Transmission  Corp..  1627.  3675. 

13960.  30104.  43315.  44035.  45970. 

55234,  55515.  57598.  58765,  64214, 

67354.  68990.  76226.  77619.  78159, 

79096,  79360 
Texas  Electric  Mariceting,  L.L.C.,  35064 
Texas  Gas  Transmission  Co.,  7377 
Texas  Gas  Transmission  Corp.,  6201,  7377, 

15144.  17258.  26829.  31159.  31539. 

38534.  39140.  43315,  43316,  49235, 

49977.  50690.  55016,  60420,  64702, 

67731,  67732,  71101,  77360.  78159.  79096 
Texas  Gas  Transmission  Corp.  el  al..  18083 
Texas-Ohio  Pipeline.  Inc.,  48493,  55515 
Tosco  Corp.,  5332 
Total  Peaking  Services,  L.L.C.,  52728,  53285, 

58765.  63854,  79096 
Trailblazer  Pipeline  Co.,  17862,  19747,  32086, 

34159,  36130,  41650,  48694.  50982 
TransAlta  Centralia  Generation  LLC.  6201 
TransAlta  Energy  Marketing  (US).  Inc..  et  al.. 

17493 
TransColorado  Gas  Transmission  Co..  5865. 

7377.  12540.  19748.  21175.  30105.  35064. 

36686.  43316.  45047.  48493.  4898Z 

58061.  58524.  59410.  60421.  62343. 

69299,69759,81855 
Transcontinental  Gas  Pipe  Line  Corp..  3676. 

8130,  10069,  11993.  13374.  13375.  13960. 

15144.  15324.  16581.  19882.20441. 

20809.  21736.  21737.  25914.  26596, 

30105,  31159.  36131.  41452.  43317. 

44035.  50191.  58524.  58525.  62343. 

66533.  66534.  67732,  69299.  69927. 

70339.  76226.  76629.  77361.  77620. 

78160.  79361 
TranscontiDental  Gas  Pipe  Line  Corp.  et  al.. 

37365.  60659 
TransEnergie  U.S.  Ltd.,  17494,  36686,  37967 
Transmission  Pipeline  Co.,  63242 
Transok,  LLC.  14%2.  37365.  3%  1 2 
Trans-Union  Interstate  Pipeline.  L.P..  77620, 

78159 
Transweslem  Pipeline  Co.,  10069,  10070. 

10782,  18084,  19370,  24463,  25715, 

33314,  37366,  41651,  60180,  60181, 
63581.  64215.  71101.  71102.  77074. 
77361.77621.78160.79364 

Trigen-Cholla  LLC.  55016 
Trigen-Syracusc  Energy  Corp.,  40624 
Trunkline  Gas  Co.,  8954,  13376,  15144,  15626, 

33315,  43317,  45368,  48694,  48983, 
49977.  55017,  60181,  63581.  77621.  78161 

Trunkline  LNG  Co.,  26596,  26597.  35065, 

43318.  49977.  55017 
Tucson  Electric  Power  Co..  16196 
Tuscarora  Gas  Transmission  Co..  4955.  36687. 

43318.43319 
Ultramar  Diamond  Shamrock  Corp.  et  al.. 

51603 
Ultramar  Inc.  et  al..  5332.  5333 
Unicom  Energy.  Inc..  42347 
Unicom  Investments.  Inc..  20809 
Union  Gas  Ltd..  53997 
Upper  Peninsula  Power  Co..  43744 
USGen  New  England.  Inc.,  12540.  35919 
USG  Pipeline  Co.,  62344 
USPowerEnergy,  LLC.  69300 
UtiliCorp  United  Inc..  41971 
UtiliCorp  United  Inc.  et  al..  35920 
U-T  Offshore  System.  L.L.C..  32086.  36687. 

45369.  50516.  58062.  63582.  75690 
Vector  Pipeline  L.P.,  45591,  60181,  60182, 

62344 
Venice  Gathering  System,  L.L.C.,  8355.  55234, 

58062,78161 


Vermont  Yankee  Nuclear  Power  Corp.  et  al., 

25915,41981,41971 
Vemon,  CA,  69759,  70893 
Viking  Gas  Transmission  Co.,  1 1775,  12541, 

36688,  59181,  63582.  68991.  70893. 

75690.  79817 
Virginia  Electric  &  Power  Co.,  43744.  56301. 

58766 
Wells  Rural  Electric  Co.,  3676 
Westar  Generating  II,  Inc..  36894 
Wcstcoast  Gas  Services  Delaware  (America) 

Inc..  55017 
Western  New  Yorit  Wind  Corp..  30583 
Western  Resources.  Inc..  et  al.,  37967 
WesiGas  Interstate,  Inc..  58062.  58063.  80851 
WestGas  Interstate,  Inc.,  et  al.,  63854 
West  Georgia  Generating  Co..  L.P.,  646% 
West  Penn  Power  Co.  et  al..  1 1046 
WFEC  GENCO.  L.L.C,  69300 
Wheelabrator  Shasu  Energy  Co.,  Inc.,  48695 
Williams  Energy  Marketing  &  Trading  Co.. 

15626 
Williams  Flexible  Generation.  LLC.  38819 
Wilhams  Gas  Pipelines  Central,  Inc..  1860. 

4956.  9259.  13376.  20810.  20960.  21803. 

36131.  36428.  36688,  37769,  38535, 

41971,  49235,  49797,  49978,  55952, 

60421,  63855,  64702.  69927.  77361, 

77622,78161,80852,82331 
Williams  Gas  Processing— Gulf  Coast  Co..  L.P.. 

76227 
Willision  Basin  Intersute  Pipeline  Co.,  1628, 

4408,  6201,  6202,  65%,  10070.  26597. 

30979.*32087,  3%  1 2,  41651,  43319, 

48695.  49798.  60183.  71 102.  77622. 

79361.80852 
Wisconsin  Electric  Power  Co..  13376.  20810. 

69759.  79817 
Wisconsin  Public  Power,  Inc.,  8355 
Wisconsin  Public  Service  Corp..  79097 
Wisvest-Connecticut.  LLC.  45047 
Worthington  Generation  L.L.C..  36688 
Wyoming  Interstate  Co..  Ltd..  1860.  1 1050, 

15325.  15626.  20151.  21737.  40087. 

41651,  49798,  50516,  60183.  60422. 

63245.  67355.  69760.  69928 
Young  Gas  Storage  Co..  Ltd..  10070,  12318, 

50516,60184.63242.69760 
Zia  Natural  Gas  Co..  75691 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Community  Reinvestment  Act: 

Community  reinvestment;  interagency  questions 
and  answers,  25088 
Freedom  of  Information  Act;  implementation. 

31960 
Reports  and  guidance  documents;  availability,  etc.: 
Banks  and  savings  institutions;  allowance  for 
loan  and  lease  losses  methodologies  and 
documentation;  policy  statement.  54268 
Uniform  Retail  Credit  Classification  and  Account 
Management  Policy.  36903 

Federal  Highway  Adtninistration 

RULES 

Engineering  and  traffic  operations: 
Emergency  relief  program;  disaster  threshold. 

25441 
Uniform  Traffic  Control  Devices  Manual — 
Amendments.  78923 
Center  line  and  edge  line  markings.  9 
Utility  facilities.  70307 
Metropolitan  and  statewide  plaiming; 

nondiscrimination  in  federally  assisted 
programs.  31803 
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Payment  procedures: 
lotennodal  Surface  TransportatioD  Efficiency 
Act;  implementation — 
Temporary  matching  fund  waiver,  regulation 
removed,  45882 
Transportation  Equity  Act  for  21st  Century; 
implementation — 
Payroll  and  related  expenses  of  public 

employees;  general  administration  and 
other  overhead;  cost  accumulation 
centers  and  distribution  methods; 
rescission,  45883 
Right-of-way  and  environment 
j  i  Mitigation  of  impacts  to  wetlands  and  natural 
1 1         habiut,  82913 

Transportation  Equity  Act  for  21st  Century; 
implementation: 
Motor  vehicle  operation  by  intoxicated  persons, 

59112 
Open  container  laws,  51532 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Size  and  weight  enforcement;  certification, 

58233 
Transportation  Equity  Act  for  21st  Century; 
implementation — 
Federal-aid  project  authorization  and 
agreements,  52%2 
Truck  size  and  weight — 
Truck  length  and  width  exclusive  devices, 
50471 
Utility  facilities,  6344 
Intelligent  transportation  system  architecture  and 

standards,  33994,  45942 
Payment  procedures: 
Engineering  and  design  related  service 
contracts;  administration,  44486 
Right-of-way  and  environment 
:  I  Highway  traffic  and  construction  noise 
IJ  abatement,  82301 

Statewide  and  metropolitan  transportation 

planning,  33922,  41891 
Transportation  decisionmaking;  National 

Environmental  Protection  Act  procedures; 
public  parks,  wildlife  and  waterfowl  refuges, 
and  historic  sites  protection,  33960.  41892 
Transportation  Equity  Act  for  21st  Centtiry; 
implementation: 
Engineering  services;  State  transportation 
departments;  administrative  costs 
eligibility,  45941 
Transportation  operations  and  management 
Dedicated  shori  range  communications  in 

I  '  intelligent  transportation  systems 

commercial  vehicle  operations,  77534 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1425, 
3001,  18421,  26269.  43824,  58144,  64739, 
66578 
Submission  for  OMB  review;  comment  request, 
1 426,  1 7702,  38876,  48796,  58 1 45,  63 1 1 4 

Environmental  statements;  availability,  etc.: 
Douglas  County,  CO,  41518 
Teton  County,  WY,  51895 

Environmental  statements;  notice  of  intent 
Albany  County,  NY,  42058 
Allegheny  County,  PA,  20510 
Amador  County,  CA;  withdrawn,  51400 
Athens  and  Meigs  Counties,  OH,  69603 
Bartow  and  Forsyth  Counties,  GA;  Northern 

I I  Arc,  56358 

Bexar  County,  TX,  36754 
Blaine  County,  ID,  59246 
I  Bossier,  Caddo,  and  DeSoto  Parishes,  LA, 
45126 
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Brazos  County  et  al.,  TX,  50731 

Butler  County,  OH,  59889 

BuUer  County,  OH,  et  al.,  35155 

Calhoun,  Clarendon,  and  Sumter  Counties,  SC, 

71349 
Charles  Counties,  MD,  19807 
Chemung  County,  NY,  53342 
Clark  County,  NV,  5388 
Copper  River  Highway  Project.  AK,  66800 
Crow  Wing  and  Mille  Lacs  Counties,  MN, 

44091 
Dallas  County,  TX,  47819,  77689 
Desha  County,  AR,  et  al.,  79450 
Douglas  and  Franklin  Counties,  KS,  18145 
Dubois  County,  IN,  35416 
Erie  and  Genesee  Counties,  NY,  7905 
Fairfax  County,  VA,  42750 
Faulkner  County,  AR,  30473 
Forsyth  County,  NC,  47820 
Franklin  and  Licking  Counties,  OH,  32148 
Gilpin,  Clear  Creek,  and  Jefferson  Counties, 

CO,  49288 
Glacier  County,  MT,  3528 
Hamilton  County,  IN,  38624 
Hardy  County,  WV,  42419 
Harris  County,  TX,  549,  550 
Hillsborough  and  Rockingham  Counties,  NH, 

64474,  67469,  70387 
Iberia,  St  Martin,  and  Lafayette  Parishes,  LA, 

67790 
Indianapolis  to  Evansville.  IN;  1-69  Corridor  18 

extension,  551 
Interstate  69  (transcontinental  highway  corridor 

from  U.S7Canadian  border  to  U.S7 

Mexican  border);  status  information,  77064 
Jackson  County,  MI,  76002 
Jefferson,  Clear  Creek,  Summit  Eagle,  and 

Garfield  Counties,  CO,  4014 
Jefferson  Parish,  LA,  2670,  47820 
King  County.  WA,  44564 
Kootenai  County,  ID,  59043 
Lehigh  and  Northampton  Counties,  PA,  26656 
Lincoln  County,  OR.  45418 
Linn  County,  lA,  5926 
Loudoun  County  et  al.,  VA,  79450 
Lycoming  County,  PA,  38625 
Manatee  County,  FL,  67791 
Marion  County,  OR,  1 58 
Martin  County,  FL,  44091 
Mason  County,  WA,  2051 1 
Merced  County,  CA,  4015 
Milwaukee  and  Waukesha  Counties,  Wl,  39464 
Missoula,  MT.  61369 
Monterey  County,  CA,  78255 
Montgomery  Counties,  TX,  549 
Nobles  County,  MN,  52156 
Obion  and  Dyer  Counties,  TN,  et  al.,  7096 
Ontonagon  County,  MI.  1943 
Ouachita  Parish.  LA,  39465 
Peoria  County  et  al.,  IL,  2453 1 
Pike  County,  KY  and  Mingo  County,  WV. 

14008 
Portland,  OR  to  Vancouver,  BC  corridor;  high 

speed  rail  improvement  program; 

rescission.  51401 
Prince  George's  County.  MD,  19807.  25020 
Randolph  and  Tucker  Counties,  WV,  19425 
Randolph  County,  NC,  19961 
Rankin  County,  MS,  76002 
Rutland  County,  VT,  64474 
Sandoval  County,  NM,  15194 
San  Francisco  City  and  County,  CA,  7905 
Sarasota  and  Charlotte  Counties,  FL,  67791 
Shannon  County,  MO,  13352 
Solano  County,  CA,  48044 
Sonoma  County,  CA,  64740 


Federal  Housing 

St  Joseph  County,  MI,  38876 

St  Louis  County,  MN,  8469 

St  Mary  Parish,  LA,  67791 

Texas  and  Howell  Counties,  MO,  13353 

Tippecanoe,  CanoU,  and  Cass  Counties.  IN,  552 

Tucker  County,  WV,  30474 

Union  and  Mecklenburg  Counties,  NC,  19961 

Utah  and  Wasatch  Counties,  UT,  9305 

Valencia  County,  NM,  26271 

Valley  County,  ID,  3754 

Vancouver,  WA,  36755 

Washington  and  Benton  Counties,  AR,  5720 

Waukesha  and  Washington  Counties.  WI,  10146 

Wexford,  Grand  Traverse,  and  Kalkaska 

Counties,  MI.  8470 
Williams  County  et  al.,  ND,  49055 
Woodrow  Wilson  Bridge,  Potomac  River. 
District  of  Columbia.  Prince  George's 
County.  MD.  and  Alexandria  and  Fairfax 
County,  V A,  801,5925 
Worchester  and  Auburn,  MA,  19038 
Yellowstone  and  Carbon  Counties,  MT,  43825 
York  and  Lancaster  Counties,  SC,  14335 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  mitigation  and  air  quality 

improvement  program,  high  speed  rail 
projects,  16997 
Ferry  Boat  Discretionary  Program,  19808 
Highway-railroad  grade  crossing  hazards 
elimination  in  designated  high-speed 
railroad  corridors  program,  43826 
Interstate  Maintenance  Discretionary  Program, 
implementation  guidance  and  selection 
criteria,  50268 
Major  surface  transportation  projects; 

Transportation  Infrastructure  Finance  and 
Innovation  Act  credit  assistance,  44941 
National  Historic  Covered  Bridge  Preservation 
Program;  implementation  guidance,  51401 
Transportation  Equity  Act  for  21st  Century — 
National  Corridor  Planning  and  Development 
Program  and  Coordmatcd  Border 
Infrastructure  Program;  unplementaiion 
guidance,  37819 
Transportation  and  Community  and  Systems 

Preservation  Pilot  Program,  55317 
Transportation  Infrastructure  Finance  and 
Iimovatioo  Act  of  1998,  eligible  surface 
transportation  projects;  credit  assistance, 
30182 
Meetings: 

Highway  motor  fuel  reassessment  methodology; 
policy  statement  and  public  workshop, 
50269 
Highway  motor  fuel  reporting  reassessment; 

workshops,  2222 
Intelligent  Transportatioa  Society  of  America, 
17332,  17333,  35156,  60494,  69129,  77689 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program,  9040,  15931 
Traveler  information  telephone  numbers 

conversion  to  common  three-digit  national 
access  number  511;  participation  request 
48797 
Wetland  banking  agreements: 
Pennsylvania,  20240 

Federal  Housing  Enterprise  Oversight 
Office 

RULES 

Equal  Access  to  Justice  Act;  implementation, 
26731 
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Freedom  of  Informauon  Act  iltaplemcntatioa, 

55169 
OrganizatiOD,  functions,  and  authority  delegations, 

^9786.81326 

tkoroSED  RULES 

Equal  Access  to  Justice  Act;  implementation,  7312 
Freedom  of  Information  Act,  implementation, 

33790 
Practice  and  procedure: 
Federal  National  Mortgage  Association  and 
Federal  Home  Loan  Mortgage 
Corporation — 
Assessments,  81768 
Civil  money  penalties,  etc.,  81775 
Executive  compensation,  81771 
Risk-based  capital: 
Stress  test;  House  Price  Index  (HP!)  use  and 
benchmark  credit  loss  experience 
determination,  13251 
Safety  and  soundness  standards,  461 19 
Semi-annual  agenda,  23654,  74698 

NOTICES 

Federal  National  Mortgage  Association  (Fannie 
Mae)  and  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac);  systemic  risk; 
comment  request,  64718,  79904 

Strategic  Plan;  comment  request,  48009 

Federal  Housin<:  Finance  Board 

RLLE-> 

Affordable  housing  program  operation: 
Program  requirements  clarification,  203 
Reporting  and  recordkeeping  requirements,  5418 
Agency  regulations  reorganization,  8253 
Federal  Home  Loan  Bank  directors  election,  41560 
Federal  home  loan  bank  system: 
Acquired  member  assets,  core  mission  activities, 
and  investments  and  advances,  43969 
Correction,  46049 
Advances,  eligible  collateral,  new  business 
activities,  and  related  matters,  44414 
Advances  to  noiunembers;  technical 

amendment;  reporting  and  recordkeeping 
requirements,  202 
.  Appropriate  present-value  factors  associated 

with  payments  made  to  Resolution  Funding 
Corporation,  17435 
Correction,  40491 
Boards  of  directors  and  senior  management; 

powers  and  responsibilities,  25267 
Community  support  requirements;  reporting  and 

recordkeeping  requirements,  5738 
Corporate  governance  responsibilities 

devolution,  13663 
Membership  and  advances  regulations,  1 3866, 
40979 
Freedom  of  Information  Act;  implementation, 

20345 
Organization,  functions,  and  authority  delegations: 
Finance  Office;  issuance  of  consolidated 
obligations  on  which  Federal  home  loan 
banks  are  jointly  and  severally  liable, 
^6290 

1  KUI'OSED  RULES 

Federal  Home  Loan  Bank  directors;  election, 

17458 
Federal  home  loan  bank  system: 

Acquired  member  assets,  core  mission  activities, 

investments  and  advances,  25676,  34127 
Advances,  eligible  collateral,  and  new  business 

activities,  26518 
Appropriate  present-value  factors  associated 
with  payments  made  to  Resolution  Funding 
Corporation,  5447 


Boards  of  directors  and  senior  management; 

powers  and  responsibilities,  8 1 
Capital  structure  requirements,  43408,  57748 
Organization,  fimctions,  and  authority  delegations: 
F'mance  Office;  issuance  of  consolidated 
obligations  on  which  Federal  home  loan 
banks  arc  jointly  and  severally  liable,  324 
Practice  and  procedure: 

Administrative  enforcement  actions;  hearings  on 
record,  78994 
Semi-annual  agenda,  23866,  74920 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  80863 
Submission  for  0MB  review;  comment  request, 
79103 
Federal  home  loan  bank  system: 
Community  support  review;  members  selected 
for  review;  Ust,  2400,  20160,  43752, 
45425,  60945 
Conventional  I  -family  nonfarm  mortgage  loans; 

rates  and  terms  monthly  survey,  57813 
F'mancial  management  policy;  changes,  339, 

36305 
Items  processing  and  settlement  (negotiable 
order  of  withdrawal  or  NOW),  demand 
deposit  accounting,  and  other  services; 
prices,  1 1 779 
Membership;  applications,  petitions,  etc. — 
Washington  Mutual  Bank,  FA,  81861 
Meetings;  Sunshine  Act.  2617.  8709,  14977, 
16393,  18995,  30990.  31553.  39149,  54533. 
55980.  57608.  69940,  79104 

Federal  Labor  Relations  Authority 

RULES 

Equal  Access  to  Justice  Act;  implementation: 
Attorney  fees  regulations,  10373 

NOTICES 

Amici  curiae  briefs  in  negotiability  proceeding 
pending  before  FLRA;  opportunity  to  submit, 
13763 
Withdrawn,  17276 
Meetings: 
Quality  of  FLRA's  written  decisions  and 

measures  for  assessing  that  quality;  focus 
group  meeting,  38279 

Federal  Law  Enforcement  Training 
Center 

NOTICES 

Meetings: 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee,  33421,59045 

Federal  Maritime  Commission 

RULES 

Federal  claims  collection: 
Civil  monetary  penalties;  inflation  adjustment, 
49741 
interpretations  and  statements  of  policy: 
Ocean  transportation  intermediaries:  clarification 
of  claim  settlement  procedures.  33479 
Ocean  transportation  intermediaries;  individual 
contemporaneously  acting  as  qualifying 
individual  for  ocean  freight  forwarder  and 
non-vessel  common  carrier,  15252 
Organization,  functions,  and  authority  delegations, 

81748 
Shipping  Act  of  1984;  implementation: 
Ocean  common  carriers;  definition  clarification, 
26506 


PROPOSED  RULES 

Carrier  automated  tanffs  and  tariff  systems: 
Public  access  charges,  3 1 1 30 

Ocean  transponatioo  intermediaries;  individual 
coniemporaneously  acting  as  qualifying 
individual  for  ocean  freight  forwarder  and 
non-vessel  common  carrier.  7335 

Semi-annual  agenda,  23876,  74926 

NOTICES 

Agreements  filed,  etc.,  461,  2177,  3238,  4247, 
5348,  6372,  7873,  9268,  1 1063.  12266, 
13971,  16918,  17879,  19765,  20983.  24696, 
25924,  30118,  31316,  33818.  35091,  36141, 
37387,  38554,  39901,  41669,  43373,  44787, 
45985,  47505,  4871 1,  51320,  52757,  54276, 
55250,  56909,  58085,  59189,  60669,  62356, 
63867.  65316,  67010,  69014,  70355,  70910. 
76267.  78172,  79859,  82355 
Casualty  and  nonperformance  certificates: 
American  Dassic  Voyages  Co.  et  al.,  36142 
Celebrity  Cruises  Inc.  and  Millennium  Inc.  et 

al.,  36142 
Premier  Cniises  &  Premier  Ciiiise  Lines,  65316 
Complaints  filed: 
Crowley  Liner  Services,  Inc.,  et  aJ..  4247 
Gateway  International,  12008 
Inlet  Fish  Producers,  Inc.,  5349 
Kawasaki  Risen  Kaisha.  Ltd.,  2617 
New  Orleans  Stevedoring  Co.,  59189 
Safmarine  Container  Lines  N.V.  et  al.,  37388 
Controlled  carriers: 
Foreign  carriers  in  U.S.-foreign  trades;  list, 
58086 
Freight  forwarder  licenses: 

Advance  Brokers  Ltd.  et  al..  1 1063 
ENC  New  York,  Inc..  et  al.,  2177 
Opiimodal.  Inc..  et  al.,  461 
Investigations,  hearings,  petitions,  etc.: 
China  National  Foreign  Trade  Transportation 

(Group)  Corp..  64704 
Eastbound  Transpacific  trades;  ocean  common 

carrier  practices,  461 
Kelly.  David  P..  et  al.,  41669 
Pott  of  Houston  Authority,  2177 
Universal  Logistic  Forwarding  Co.,  Ltd.,  49807 
World  Line  Shipping,  Inc.,  et  al.,  24697 
Meetings;  Sunshine  Act.  11579,  12318,  55980, 

75288 
Ocean  transportation  intermediary  licenses: 
AJ.  Infl  Cargo,  Inc.,  et  al.,  44787 
AAA  Nordslar  Line  Inc.  et  al.,  48712 
Aerorep,  Inc.,  et  al.,  63867 
Agency  International  Forwarding  Services,  Inc., 

et  al.,  77879 
Air  Cargo  Centralam,  Inc.,  et  al.,  65317,  76267 
Airgate  Int'l  (SFO)  Corp.  et  al.,  47506 
Amad  Forwarding  Corp.  et  al.,  76268 
America  Worldwide,  Inc.,  et  al.,  48712 
APC  Line  L.L.C.  et  al.,  60669.  70355 
AP  Shipping,  Inc.,  et  al.,  16918 
Argosy  International  Co.,  67010 
Argosy  International  Co.  et  al.,  67010 
Atlantic  Pacific  International,  Inc.,  et  al.,  69015 
Bahaghari  Express  Cargo  et  al.,  60669 
BDP  Transport,  LLC,  et  al.,  25925 
Bumham  Service  Co.,  Inc.,  et  al.,  62356 
Capitol  Transportation,  Inc.,  et  al.,  54277 
Cargo  Freight  Services,  Ltd.,  et  al.,  70910 
Cargoza  Forwarding  Corp.  et  al..  69015 
Celestial  Navigation  et  al.,  79860 
Celuc  Shipping  Line,  LLC,  et  al.,  54277 
Chesapeake  Bay  Shipping  &  Warehousing,  Inc.. 

30120 
Chippeys  Enterprises.  Inc.,  et  al..  56909 
Combitrans  Consolidators,  Inc.,  et  al.,  45986 
Consolidated  Powers  Ltd.  et  al.,  13972 
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CPS  Iniemational  Inc   et  al,,  19766 

D&W  Millennium  Freight  Systems,  Inc.,  et  al., 

31317 
F.M.I.  Cargo  Shipping,  Inc.,  39901 
Fast  Shipping  Co.  et  al ,  63868 
First  Express  International  Corp.  et  al.,  5349 
Florida  Interoational  Forwarders,  Inc.,  56910 
Global  Cargo  Corp  .  76267 
Global  Caribbean.  Inc,  et  al.,  9268 
Global  Shipping,  Inc,  3238 
Global  Total  U^gistics.  LLC,  15334 
Golden  Bridge  International,  Inc..  et  al.,  7874 
Helayel  Inc  ,  60670 
Honda  Express  Co.,  Ltd.,  et  al.,  51320 
International  Shipping  Inc.,  et  al.,  38554 
Jenkar  International  Freight  Ltd.  et  al.,  44788 
Latin  Freight  International,  Inc.,  et  al.,  35091 
Logis  Services  of  America,  Inc.,  et  al.,  6372 
I  Logistics  .Advantages,  Inc.,  et  al.,  43373 
Logistics  USA,  Inc.,  et  al.,  65317 
LRl  Express,  Inc  ,  et  al.,  58087 
Manin  F    Button,  Inc.,  12266 
MTS  Ugistics.  Inc.,  70355 
Ned  Shipping  Co  ,  Inc.,  35092 
'-■extrans  international.  Inc.,  et  al.,  20984 
Pactrans  .Manne,  Inc.,  30600 
Perez  International  Forwarders,  Inc.,  38557 
Prosidence  Services  Inc.  et  al.,  17879 
PVB  Shipping  USA  Inc  et  al.,  82356 
Quest  Logistics,  Inc.,  et  al.,  56909 
Samskip,  Inc..  15641 

Senator  International  Ocean  LLC  et  al.,  4248 
SHJ  Infl  Express,  LLC.  et  al..  47507 
Southeast  U>gistics  International,  79860 
Sunice  Cargo  Uigistics.  Inc.  et  al.,  38557 
Sunship  International  Inc.,  52757 
Swift  Frei^t  (USA)  Inc.  et  al.,  67010 
TAT  International.  Inc  ,  69015 
Total  Transpon  International  Corp.  et  al.,  52757 
Trans  Pacific  Inc   et  al..  24697 
Trans-World  Freight  Systems  Inc.  et  al.,  3239 
Universal  Consolidated  Services,  Inc.,  et  al, 

30120 

World  Line  Shipping,  Inc.,  3239 
Worldwide  Shipping  Corp.  et  al.,  62357 

j  JYEZ  Shipping  Co.,  Ltd.,  et  al.  78172 
Youngtrans  et  al..  36143 

Senior  Executive  Service: 

Performance  Review  Board,  membership,  38558 

Federal  Mediation  and  Conciliation 
1 1      Serv  ice 

PROPOSED  Rl  LES 
Semi-annual  agenda,  23614,  74650 
NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Labor-Management  Cooperation  Program,  1634, 
69016,81862 
Privacy  Act: 

Systems  of  records.  71108 

Federal  Mine  Safety  and  Htalth 
Review  Commiision 

NOTICES 

Meetings;  Sunshine  Act,  7071,  12580,  13996, 
15653,  25962,  31934,  38305,  55304,  56010, 
60691,  66263,  76669,  78514,  79138 
Privacy  Act: 

Systems  of  records,  1 8 1 34 
Strategic  plan;  comment  request,  69344 

Federal  Motor  Carrier  Safety 
II      Administration 

RULES 

Motor  carrier  proceedings;  practice  rules; 
1 1     commercial  regulations  violations,  7753 


Motor  earner  safety  and  hazardous  materials 
proceedings,  household  goods  transportation 
in  interstate  or  foreign  commerce,  58663 
Motor  carrier  safety  standards: 
Commercial  motor  vehicles — 

Marking  requirements,  35287 
Driver  qualifications — 
Loss  or  impairment  of  limbs,  technical 

amendments,  25285 
Physical  qualification;  medical  examination 
certificate,  59363 
Motor  carrier  identification  report,  filing 

requirements,  70509 
Parts  and  accessories  necessary  for  safe 
operations — 
Manufactured  home  tires,  70218 
Transponation  Equity  Act  for  21st  Centuiy; 
implenMntation — 
Commercial  Motor  Carrier  Safety  Assistance 

Program,  Slate  responsibility,  15092 
Safety  fitness  procedures,  50919 
Practice  and  procedure: 
Motor  carriers,  brokers,  and  freight  forwarders; 
sanctions  for  failure  to  pay  civil  penalties, 
78422 
Security  fitness  procedures;  safety  fitness  rating 
methodology.  11904 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Commercial  motor  vehicles  inspected  by 
performance-based  brake  testers;  brake 
performance  requirements,  48660 
Dnvers'  hours  of  service — 
Fatigue  prevention;  driver  rest  and  sleep  for 
safe  operations,  25540,  26166.  32070, 
34132,  34904.  36809,  37956,  49780 
Protection  against  shifting  and  falling  cargo; 
North  American  standard  development, 
79050 
Practice  and  procedure: 
Motor  carriers,  brokers,  and  freight  forwarders; 
sanctions  for  failure  to  pay  civil  penalties. 
56521 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  33399. 

53801,53802,65372 
Submission  for  0MB  review;  comment  request, 
25020,49861 
Drivers  delivering  home  heating  oil;  weekly  hours- 
of-service  restriction  exemptions;  pilot 
program.  7906 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  Positioning  System  (GPS)  technology 
pilot  demonstration  project,  5927 
Hazardous  materials  transportation: 

Designated,  preferred,  and  restricted  routes; 

listing,  75771 
Preemption  determinations — 
MedWaste,  Inc.,  et  al.,  20258 
Meetings: 
Illinois;  Commercial  Drivers  License  Program, 
32148 
Motor  carrier  safety  standards: 
Commercial  motor  vehicle,  operator,  and  carrier 
safety  improvement;  long-term  strategy  and 
performance  plan,  4963 1 
Controlled  substances  and  alcohol  random 
testing  requirements;  exemption 
applications — 
PacifiCorp  Electric  Operations,  24533 
Controlled  substances  and  alcohol  testing 

management  information  system  statistical 
data.  34246 


Federal  RdUi  uad 

Driver  qualifications — 
Aalvik,  Darryl  P..  e»  al.;  vision  requirement 

exemptions  denied.  77474 
Adams,  Carl  W..  et  al.;  vision  requirement 

exemptions.  78256 
Adams.  Henry  Wayne,  et  al;  vision 

requirement  exemptions,  45817,  77066 
Allen,  Elijah,  Jr..  et  al.,  vision  requirement 

exemptions,  33406,  57234 
Ammons,  Henry,  Jr.,  et  al.;  vision 

requirement  exemptions,  66286 
Arnold,  John  W.,  et  al.;  vision  requirement 

exemptions,  20245,  57230 
Blaschke,  Rodney  D  .  et  al;  vision 

requirement  exemptions,  20251 
Dahleen,  Larry  A.,  et  al.;  vision  requirement 

exemptions.  66293 
Haugen.  Eldo  J.,  et  al.;  vision  requirement 

exemptions  denied,  33400 
Kautzman,  Todd  E.;  vision  requirement 

exemption,  20254 
Loughary,  Bruce,  T.,  et  al.;  vision 

requirement  exemptions  renewed,  77069 
Parts  and  accessories  necessary  for  safe 
operation — 
Minimum  fiiel  tank  fill  rate  and  certification 
labeling  requirements,  exemption 
applications,  24531 
Reports  and  guidance  documents;  availability,  etc.: 
Performance-based  brake  testers  used  to  inspect 
commercial  motor  vehicles;  fuiKtional 
specifications  development  guidelines, 
48799 

Fedtrai  Pr.x.  u.^t  rnent  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Cost  accountmg  practices;  changes,  37470 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waivers, 
5990,  36768 

PROPOSED  RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Post  retirentent  benefit  plans  sponsored  by 
govenunent  contractors;  cost  accounting 
standard,  59504 

NOTICES 

Acquisition  regulations: 
Major  system  acquisitions;  0MB  Circular  A- 
109;  proposed  rescission,  51045 
Cost  Accounting  Standards  Board: 
Comprdiensive  review;  comment  request,  48738 
Government  contracts — 
Cost  accounting  of  employee  stock  ownership 

plans,  56008 
Maximum  benchmark  compensation 
determination,  30640 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Contractual  vehicles;  incentives  development 
aixl  application,  63628 
Various  Policy  Letters;  rescission,  16968 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  testing;  2(X)1  minimum  random 

testing  rates  determination,  793 1 8 
Locomotive  engineers;  qualification  and 

certification: 
Miscellaneous  amendments;  correction.  58482 
Magnetic  Levitation  Transportation  Technology 

Deployment  Program,  2342  ' 
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Railroad  accident  incident  reporting  : 

Monetary  threshold,  69884 
Railroad  Rehabilitation  and  Improvement 
Financing  Program,  loans  and  loan 
guarantees,  41838 
Railroad  safety: 

Passenger  equipment  safety  standards,  4 1 284 
Railroad  safety  enforcement  stations: 
General  railroad  system;  shared  use  by 

conventional  railroads  and  light  rail  transit 
systems;  jurisdiction  over  passenger  safety; 
joint  statement  of  agency  policy,  42529 
Steam  locomotives,  inspection  and  maintenance 

standards;  public  meetings,  20380,  33262 
Track  safety  standards: 
Railroad  bridges  safety;  policy  statement,  S2667 

PROPOSED  RULES 

Railroad  safety: 
Florida  Overland  eXpress  (FOX)  high  speed  rail 
system,  safety  standards;  termination, 
50952 
Locomotive  horns  use  at  highway-rail  grade 
crossings;  requirement  for  sounding.  2230 
Congressional  contacts,  46884 
Hearings,  7483,  15298,  16559,21711 
Technical  conference,  21384 
Railroad  safety  enforcement  procedures: 

Light  rail  transit  operations  on  general  railroad 
system;  safety  jurisdiction;  joint  ageiKy 
policy  statement  with  Federal  Transit 
Administration,  1844 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4297, 

5721,  6438.  7913,  31624,  45825,  66294, 

79915 
Reporting  and  recordkeeping  requiremoits, 

56983 
Submission  for  OMB  review;  comment  request, 

3755,  18421,  20512,  25416,  34796.  35416, 

36881,42751.45646,60237 
Emergency  orders: 

Oregon  Pacific  Railroad  Co.,  5018 
Environmental  statements;  availability,  etc.: 
Magnetic  Levitation  Transportation  Technology 

Deployment  Program,  45647 
Environmental  statements;  notice  of  intent: 
Portland,  OR  to  Vancouver,  BC  corridor;  high 

speed  rail  improvement  program; 

rescission,  51401 
Exemption  petitions,  etc.: 
Aberdeen  Carolina  &  Western  Railway,  19426 
Alaska  Railroad  Corp.,  17703,  31628 
Apalachicola  Northern  Railroad  Co.,  33414 
Appalachian  Rail  Car  Services,  Inc.,  59497 
Association  of  American  Railroads,  1943 
Blacklands  Railroad  Co.,  46763 
Blue  Ridge  Scenic  Railway  Co.,  66580 
Buffalo  Southern  Railroad.  Inc..  19426 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

35992,  70378.  71350 
Canadian  National  Illinois  Central  Railroad, 

39979,  69365 
Canadian  National  Railroad  et  al.,  13353 
Canadian  Pacific  Railway,  3528,  17940 
Carolina  Rail  Services,  Inc.,  33414 
Central  Montana  Rail.  Inc.,  33415 
Charlotte  Southern  Railroad  Co.,  46763,  59497 
Chesaning  Central  &  Owosso  Railroad,  1945 
Columbia  Business  Center,  39980 
CSX  Transportation,  Inc.,  3529,  9053,  51056, 

59497 
Detroit  Connectmg  Railroad  Co.,  46764,  59498 
Duluth,  Missabe  &  Iron  Range  Railway  Co.. 

39980 


Duibin  &  Greenbrier  Valley  Railroad,  Inc.. 

35992 
Indiana  Transportation  Museum,  53079 
Inman  Service  Co.,  59498 
Kankakee,  Beaverville  &  Southern  Railroad, 

35993 
Lackawanna  County  Railroad  Authority,  53342 
Lake  Superior  Railroad  Museum.  39981 
Lapeer  Industrial  Railroad  Co.,  46764 
Maryland  Mass  Transit  Administration,  14336, 

53343 
Metro-North  Commuter  Railroad  and 

Connecticut  Transportation  Department, 

12315 
Minnesota  Northern  Railroad,  64277 
Mount  Dora  Scenic  Railway  Co.,  1 23 1 5 
National  Railroad  Passenger  Corp.  (Amtrak), 

2223,  5723,  10851,  19427,  25419.  41123 
National  Railroad  Passenger  Corp.  (Amtrak)  et 

al ,  25021 
New  Jersey  Transit  Corp.,  43072 
New  York,  Susquehanna  &  Western  Railway 

Corp.,  58146 
Norfolk  Southern  Corp.,  67469 
North  Carolina  Transportation  Museum,  81949 
Northeast  Illinois  Railroad  Corp.,  17704,  30474 
Ouachita  Railroad,  35993 
Peninsula  Terminal  Co.,  35993 
Pioneer  Valley  Railroad,  33415 
Rail  Runner,  3529 
Reico  Locomotives,  Inc.,  35994 
San  Diego  Trolley,  Inc.,  25023,  58597 
Sound  Transit,  71200 

South  Carolina  Railroad  Museum,  Iik.,  78527 
Texas  Mexican  Railway  Co.,  31206 
Texas  Parks  and  Wildlife,  63908 
Thrall  Car  Manufacturing  Co.,  49288,  59499 
Union  Pacific  Railroad  Co.,  12316,  19427, 

53079,57237,71200,83127 
York  Railway  Co.,  33416 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Highway-railroad  grade  crossing  hazards 

elimination  in  designated  high-speed 

railroad  corridors  program.  43826 
Major  surface  transportation  projects; 

Transportation  Infrastructure  Finance  and 

Innovation  Act  credit  assistaiKe,  4494 1 
Transportation  Equity  Act  for  2 1  st  Century — 
Transportation  Infrastructure  Finance  and 
hinovation  Act  of  1998;  eligible  surface 
transportation  projects;  credit  assistaiKe, 
30182 
Meetings: 

LocoiiK>tives,  remote  control;  guidelines 

establishment;  technical  conference,  31056 
Railroad  Safety  Advisory  Committee,  2670, 

25975,31057,51640,69603 
Orders: 

Automatic  train  control  and  advanced  civil 

speed  enforcement  system;  requirements 

for  Northeast  Corridor  railroads,  62795 
Railroad  car  conspicuity;  public  docket 

establishment,  2454 
Railroad  Safety  Advisory  Committee;  working 

group  activity  update,  6658 1 
Reports  and  guidance  documents;  availabiUty,  etc.: 
General  railroad  system;  shared  use  by 

conventional  railroads  and  light  rail  transit 

systems;  joint  statement  of  agency  policy, 

42526 
Safety  advisories,  bulletins,  and  directives: 

Harmon  intennediate  signal  umts;  recommended 

replacement,  35418 
Model  Bl  relays  manufactured  by  General 

Railway  Signal  between  I960  and  1 985; 


potential  to  stick  and  remain  in  energized 

position,  30474 
RoadRailer  trailers;  securement  of  floor  beam 

cross-members,  33416 
Switching  operations;  safety  practices  to  reduce 

risk  of  serious  injury  or  death,  65895 
Traffic  control  systems;  discontinuance  or 
modification: 
Burlington  Northern  &  Santa  Fe  Railway,  1945, 

35994,  35995,  63908 
Colorado  Transportation  Department,  35995 
Conrail  et  al..  71350 
CSX  Transportation,  Inc.,  35971,  35996,  35997, 

53080.  53081,  53082,  62799,  62800, 

62801.  71351,  71352,  71353,  71354.  71355 
CSX  Transportation,  Inc.,  et  al.,  53081,  62801 
Gateway  Western  Railway  Co.,  1 3354 
I&M  Rail  Link,  LLC.  62802 
Indiana  Harbor  Belt  Railroad  Co.,  62802 
Lake  Superior  &  Ishpeming  Railroad  Co., 

62803 
Missouri  &  Northern  Arkansas  Railroad,  35997 
Norfolk  Southern  Corp.,  71354 
Paducah  &  Louisville  Railway,  Inc.,  59499 
Union  Pacific  Railroad  Co.,  13355,  13411. 

35998,  62803,  62804.  71355 

Federal  Register,  Administrative 
Committee 

See  Federal  Register  Office 

RULES 

Federal  Register  publications;  prices,  availability. 

and  official  status.  8841 

Federal  Register  Office 

NOTICES 

American  Institute  in  Taiwan  and  Taipei 

Economic  and  Cultural  Representative  Office 
in  United  States;  agreements  list  availability, 
81898 

Federal  Reser^e  Svstcm 

RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Financial  holding  companies — 
Elections  by  foreign  banks,  etc.,  15053, 

16302 
Financial  holding  company  requirements, 

3785 
Permissible  activities.  14433 
Permissible  activities;  acting  as  finder,  80735 
Securities  underwriting,  dealing,  and  market- 
making  activities.  14440 
Merchant  banking  investments.  16460 
Consumer  financial  information;  privacy 

requirements,  35162 
Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  margin  stocks  list,  9207,  51519 
Depository  institutions;  reserve  requirements 
(Regulation  D): 
Low  reserve  tranche  annual  indexing  and  2001 

reserve  requirement  exemption,  69857 
Supranational  entities  designations;  European 
Central  Bank  addition  to  list,  12916 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rate  change,  6531,  16802,  34047 
Federal  Deposit  Insurance  Act: 

Depository  institution  insurance  sales;  consumer 
protections,  75822 
Federal  Open  Market  Committee: 

Procedure  rules,  technical  amendment,  6319 
Home  mortgage  disclosure  (Regulation  C): 
Depository  institutions:  asset-size  exemption 
threshold  adjustment,  80735 
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Labor  relations;  unfair  labor  practice  procedures, 

2529 
Membership  of  State  banking  institutions 
(Regulation  H): 
Financial  subsidiaries,  14810,  ISOSO 
Practice  and  procedure: 
Civil  monev  penalties;  inflation  adjustment, 
60583' 
Privacy  Act;  implementation,  34391 
Risk-based  capital: 
Market  risk  measure;  securities  borrowing 
transactions,  75856 
Truth  in  lending  (Regulation  Z): 

Credit  and  charge  card  solicitations  and 
j  1       applications;  disclosure  requirements, 
1 1       58903 
Home  mortgage  transactions;  special  rules, 

70465 
Short-term  cash  advances  (payday  loans),  17129 

PROPOSED  RULES 

Bank  holdmg  companies  and  change  in  bank 
control  (Regulation  Y): 
Financial  data  processing  activities,  change  in 
conditions  that  govern  conduct;  and 
financial  holding  companies  allowed  to 
own  data  storage  companies.  80384 
Financial  holding  companies,  permissible 

activities;  acting  as  finder,  47696 
Nonfinancial  company  investments;  capital 

treatineni  guidelines,  16480 
Tying  restnctions;  revisions,  6924 
Capital,  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance, 
residual  interests,  etc.,  57993 
Consumer  financial  information;  privacy 

requirements.  8770 
ElcctronK  fund  transfers  (Regulation  E): 
ATM  operator;.,  disclosure  requirements,  44481 
Financial  institutions  compliance  requirements; 
official  staff  interpretation,  40061 
Fair  Credit  Reportmg  Act;  implementation 

(Regulation  V),  63120 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2(XX)  guidelines  rescission, 
39472 

Depository  institution  insurance  sales;  consumer 
protections,  50882 
Gramm-Leach-Bliley  Act  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting, 
31962 
Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments;  staff  interpretation, 
78656 
Non-complex  institutions;  simplified  capital 

framework.  66193 
Risk-based  capital: 
Recourse  and  direct  credit  substitutes,  12320 
Securities  firms;  claims,  76180 
Semi-annual  agenda.  23880,  74932 
Truth  in  lending  (Regulation  Z): 
Credit  and  charge  card  solicitations  and 
applications;  disclosure  requirements, 
33499 
Home-equity  lending  market — 
Abusive  lending  practices;  additional 

disclosure  requirements  and  substantive 
limitations  for  certain  loans,  81438 
Predatory  lending  practices,  hearings.  42889, 
45547 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1893, 
5349,  16617,  20847,  31912,  32098,  34801, 


35934,  36696,  45080,  55250,  56910, 
64443,  69525,  75935.  82356 

Reporting  and  recordkeeping  requirements, 
1895,  15908,  20821,  20822,  36697,  46917, 
46918,  50532,  52428,  58996,  70911,  81864 

Submission  for  OMB  review;  comment  request, 
11633,41520,46920 
Banks  and  bank  holding  companies: 

Change  m  bank  control,  773,  1 156,  1390,  1897, 
2178,  2413,  3716,  3962,  4426,  4608,  6601, 

7016,  7874,  8149,  8709,  10093,  104%, 
10792,  11316,  12008,  12553,  13765, 
14573,  14977,  I564I,  16203,  16919, 
17656,  18108,  18995,  19898,  20167, 
20459,  20823,  21197,  21766,  21767, 
25328,  25728,  26205.  26206,  30409, 
30410,  31317,  32099,  33818,  34182, 
35092,  35642,  36143,  36698,  36906, 
37135,  37979,  38280,  38831,  39619, 
41071,  41466,  41467,  41670,  43011, 
43763,  45380,  45602,  46460,  47991, 
48713,  49986,  50992,  52118,  52429, 
55251,  56584,  57353,  57815,  59189, 
59423,  59844,  60194,  60670,  60671, 
61334,  62357,  63868,  64444.  64704. 
66756.  67371,  69309,  69536,  69940, 
70570,  70911,  71109,  71321,  71322, 
75717,  75936,  76268,  77879,  79367, 
79860,  80430,  81868 

Formations,  acquisitions,  and  mergers,  3(X),  773, 
1 156,  2413,  2962,  3239,  3716,  3963,  4427, 
4609,  4975,  5350,  5644,  5872,  6212.  6601, 

7017,  7554,  8364,  8709,  9269,  10496, 
10497,  11064,  11316.  11784,  12009, 
12553.  12554,  13765,  13972,  14573, 
14977,  14978,  15334,  15910,  16203, 
16393,  16919.  17502,  17656,  17657, 
18108,  18335,  18996,  19766,  19898, 
20168,  20823,  21 198,  21767,  24485, 
24486,  24959,  25328,  25486,  25729, 
26206,  26834,  30410.  30990,  31317, 
31318.  31916.  32099,  33324,  33818, 
34182,  34470,  35092,  35093,  35642, 

35935,  36143,  36144,  36698,  37135, 
37388,  37563,  37980,  38280,  38832, 
39407,  39620,  41072,  41467,  41670, 
42369,  42370,  4301 1,  43373,  43763, 
44788,  45081,  45082,  45381,  45602, 
45986,  46460,  47733,  47991,  48519, 
48713.  49573.  49987,  50533,  50992, 
51321,  51831,  521 18,  52429,  53016, 
53721,  54277,  54533,  54852,  55251, 
55632,  5631 1,  56584,  56913,  57353, 
57815,  58087,  58276,  58771,  58772, 
59844,  59845,  60671,  61334,  62357, 
62718,  63590,  63868,  63869,  64445, 
64704,  64949,  66248,  66543,  66756, 
67372,  68134,  69018,  69309,  69537, 
69941,  70570,  7091 1,  71 1 10,  71322. 
75936,  75937,  76268,  77029,  77630, 
77880,  78172,  79104,  80431,  80864, 
81869,82359 

Permissible  nonbanking  activities,  300,  774, 
1156,  1391,  2414,  3963,  4975,  5351,  5645, 
5873,  6601,  7017,  7874,  8364,  10093, 
10792,  11317,  12554,  13766,  13973, 
15910,  17657,  18335,  19899,  20459, 
20823,  21767,  26207,  30410,  30990, 
31318,  32099,  33325,  34182,  35093, 
35643,  36144,  37136,  37389,  37980, 
38280,  39407,  39620,  40097,  41072, 
41467,  43764,  45082,  45603,  45987, 
47508,  47734,  48519,  49244,  49574, 
50991,  51321,  55252,  55632,  56312, 
56585,  57354,  57816,  58772,  59845, 
60671,  62719,  63591,  64446,  64949, 


66249,  66757,  69537,  71 1 10,  71322. 
75937,  76269,  77030,  78173,  80431, 
80865,81869 
Committees;  establishment  renewal,  termination, 
etc.: 
Consumer  Advisory  Council.  34470 
Edge  corporations;  proposals  to  organize: 
Irwin  Union  Bank  &  Trust  Co.,  30991 
Federal  Open  Market  Committee: 
Domestic  policy  directives,  1391,  8977,  26207, 
35093.  43012,  54852,  62719,  71323 
Federal  Reserve  Bank  services: 
Automated  Clearing  House  deposit  deadlines 
and  pricing  practices  for  transactions 
involving  private-sector  operators,  34183, 
66249 
Priced  services  and  electronic  connections;  fee 
schedules  and  pnvate-sector  adjustment 
factor,  463,  69538 
Private  sector  adjustment  factor,  82360 
Formations,  acquisitions,  and  mergers,  51618 
Meetings: 
Consumer  Advisory  Council,  11318,  33325, 
58277 
Meetings;  Sunshine  Act  133,  301,  1 157,  1637, 
2414,  3240,  3452,  4248,  4609,  4976,  5645. 
6212,  6373,  7017,  7874,  8364,  9269,  10094, 
11064,  12010,  12266,  129%,  13384,  13973, 
15911,  16394,  17277,  17657,  18335,  19379. 
20984,  21433,  24212,  24959,  25729,  26207, 
26208,  30120,  30991,  31318,  31916,  33547, 
34187,  35093,  35347,  36144,  36699.  37390, 
37790,  38281.  39407,  3%20,  40667,  41468. 
41990,  42370,  43764,  44536,  45381,  45776, 
46460,  46921,  47992,  48714,  49244,  49808. 
50533,  52757,  53308,  54034,  55027,  55980, 
56913,  57354,  58087,  58772,  58997,  59846. 
60672,  60957,  61334,  63079,  63591,  64950. 
66253,  66254,  6701 1,  68135,  69019,  69556, 
70356.  70913.  71110.71111,75288,75938, 
77030,  77031,  77880,  79367,  79368,  82366 
Privacy  Act: 
Systems  of  records,  34471,  37390,  43012, 
52758 
Reports  and  guidance  documents,  availability,  etc.: 
Capital  and  accounting  standards,  differences 
among  Federal  banking  and  thriA  agencies; 
report  to  congressional  committees,  50534 
Payments  system  nsk,  daylight  overdraft  posting 
procedures  modifications;  policy  statement 
33732.43012 

Federal  Retirement  Thrift  Investment 
Board 

PROPOSED  RULES 

Thrift  Savings  Plan: 
Administrative  errors  correction,  19862 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  CouiKil,  36906, 
39149 
Meetings;  Sunshine  Act  5645,  11318,  16618, 

24698.  54533.  58553,  66544 
Meetings:  Sunshine  Act  75938 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
Comparability  ranges — 
Clothes  washers.  16132,  30351 
Con^sact  dishwashers,  53165 
Heat  pump  water  heaters,  53 1 63 
Refrigerators,  refirigeralor-freezers,  and 
freezers,  63201 
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EnergyGuide  labels;  prohibition  against 
inclusion  of  non-required  information; 
conditional  exemption,  17554 
Refrigerators  with  automatic  defrost;  appendix; 

CFR  correction,  65736 
Residential  energy  sources;  average  unit  energy 
costs,  20352 
Consumer  financial  information;  privacy 

requirements,  33646 
Federal  claims  collection: 
Civil  monetary  penalties;  inflation  adjustment, 
60857 
Correction,  69665.  70761,  71358 
Fur  Products  Labeling  Act;  implementation,  82269 
Industry  guides; 
Jewelry,  precious  metals,  and  pewter  industries, 

78738 
Law  book  industry,  2867 
Organization,  functions,  and  authority  delegations: 

Competition  Bureau  Director  et  al.,  67258 
Practice  and  procedtire: 
Nonadjudicative  procedures;  requests  to  reopen 
proceedings;  satisfectory  showing 
clarification,  50636 
Technical  amendments,  7W07 
Textile  Fiber  Products  Identification  Act; 

implementation,  75154 
Trade  regulation  rules: 

Amplifiers  utilized  in  home  entertainment 
products;  power  output  claims,  81232 
Textile  weanng  apparel  and  certain  piece  goods; 
care  labeling,  47261,48148 
Wool  Products  Labeling  Act;  implementation, 
75154 

PROPOSED  RLLES 

Children's  Online  Privacy  Protection  Act; 
implementation: 
Safe  baftx>r  provision;  self-regulatory 
guiddines,  11947 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act  of  1986.  implementation, 
11944,26534.60899 
Consumer  financial  information — 

Privacy;  security  program,  54186,  59766 
Pnvacy  requ^ements,  1 1 1 74 
Fair  Credit  Reporting  Act: 

Information  sharing  with  affiliates; 
interpretations,  80802 
Household  furmture  industry  guides  and 

telemarketing  sales  rule;  Federal  regulatory 
review;  intent  to  request  comments,  2912 
Industry  guides: 

Household  furniture  industry,  18933,  37317 
Semi-annual  agenda,  23894,  74948 
Telemarketing  sales  rule,  10428,  26161 
Textile  Fiber  Products  Identification  Act: 

Synterra;  new  generic  fiber  name  and  definition, 
69486 
Trade  regulation  rules: 

Amplifiers  utilized  in  home  entertainment 
products;  power  output  claims,  80798 
Franchising  and  business  opportunity  ventures; 
disclosure  requirements  and  prohibitions, 
44484,  53946 
Textile  wearing  apparel  and  certain  piece  goods; 
care  labeling,  20108 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  44788, 

49987,  58997,  61334 
Submission  for  0MB  review;  comment  request, 
17658,  57608,  63251.  66588.  77031 
Children's  online  privacy  protection;  opportunity 
to  participate  and  obtain  co-sponsorship  in 
agency  public  awareness  campaign,  32100 


Fair  Credit  Reporting  Act: 

Disclosure  charges,  75717 
Interlocking  directorates: 
Clayton  Act;  Section  8  jurisdictional  thresholds, 

3717 
Meetings: 

Borderless  online  marketplace;  consumer 

transactions;  alternative  dispute  resolution; 

public  workshop.  7831.  18032.  36888 
Competition  policy  in  world  of  business-to- 
business  (B2B)  electromc  market  places; 

public  workshop,  30120,  44790 
High-tech  products  and  services;  warranty 

protection;  public  forum,  3041 1,  59423 
Identity  theft  victim  assistance;  workshop, 

50707 
Mobile  wireless  web,  data  services  and  beyond; 

emerging  technologies  and  consumer 

issues;  workshop,  69556 
Online  Access  aitd  Security  Advisory 

Committee,  3240.  6602.  14283,  19899 
Slotting  allowances  and  other  grocery  marketing 

practices;  antitrust  coiKems;  workshop, 

15911 
Organization,  fimctions,  and  authority  delegations: 
Associate  Director  for  Planning  and 

Information,  670 1 1 
Planning  and  Information  Division,  Associate 

Director.  64950 
Premerger  notification,  reporting  and  waiting 
period  requirements: 
Hart-Scott-Rodino  Act — 
Interpretation  1 7;  banking  and  nonbanking 
businesses;  acquisition  filmg  obligations; 
premerger  antitrust  review.  1 7880 
Premerger  notification  waiting  periods;  early 
terminations.  774.  17277,  20168,  30991, 
30995,  30998,  36443,  41990,  41993,  46921, 
46926,  50708,  60957,  60960,  60964,  68135, 
68139.68141,  82366 
Prohibited  trade  practices: 

Abbott  Laboratories  et  al.,  1 7502 

Agrium,  Inc.,  et  al.,  59424 

Alaska  Healthcare  Network,  Inc.,  59425 

Alternative  Cigarenes,  Inc.,  et  al.,  26208 

America  Online,  Inc.,  et  al.,  79861 

Berkley.  Michael  T.,  DC.  et  al.,  13385 

BMG  Music  etal,  31319 

Boeing  Co.,  59428 

BP  Amoco  p.l.c  et  al.,  21434 

Bumble  Bee  Seafoods,  Inc.,  2962 

BUY.COM  Inc.,  41995 

Cash  Nursery  et  al,  78173 

Chrisman,  Michael  C,  et  al.,  26613 

CMO  Distribution  Centers  of  America,  Inc.,  et 

al.,  19766 
Colegio  de  Cirujanos  Dentistas  de  Puerto  Rico, 

17506 
Coleman,  Ellery,  26614 
Computer  Sciences  Corp.  et  al.,  82373 
CompuTrade  LLC  et  al.,  26615 
DBC  Financial,  Inc.,  et  al.,  7017.  8768 
Duke  Energy  Corp.  et  al..  18997 
Dura  Lube  Corp.  et  al..  17659 
Efarool  Nutraceuticals,  Inc.,  31322 
EHP  Products,  Inc.,  et  al.,  19768 
El  Paso  Energy  Corp.  et  al.,  83035 
Establissements  Delhaize  Freres  et  Cie  "Le 

Lion"  S.A.  et  al.,  46932 
Exxon  Corp.  et  al.,  2618 
Fidelity  National  Financial,  Inc.,  2964 
FirstPlus  Financial  Group,  Inc.,  51321 
FMC  Corp.  et  al.,  20178,  83038 
Glaxo  Wellcome  pic  et  al.,  82374 
J&R  Research  Corp.  et  al.,  31322 
MacDermid,  Inc.,  et  al.,  777 


Manheim  Auctions,  Inc.,  et  al.,  59846 

McCormick  &  Co.,  Inc.,  13766 

Memtek  Products,  Inc..  2%5 

.Miller.  Michael  D.,  19770 

Motor  Up  Corp  .  Inc.,  et  al.,  17660 

Nine  West  Group  Inc.,  13386 

Office  Depot,  Inc,  41997 

Pfizer  Inc  et  al ,  39407 

Philip  Morris  Companies,  Inc.,  et  al.,  82378 

R.N  Motors,  Inc..  et  al.,  26209 

R.S.  of  Houston  Workshop  et  al..  78174 

RKI  AG,  1157 

Rhodia  et  al .  15156 

Riley  Manufactured  Homes.  Inc.,  et  al.,  38281 

Santa  Fe  Natiffal  Tobacco  Co.,  Inc.,  26211 

Service  Corporation  International,  35643 

SmartScieiKe  Laboratories,  Inc.,  et  al.,  51322 

Swisher  Inteniational,  Inc.,  et  al.,  41998 

Texas  Surgeons,  PA  et  al..  21441 

Tyco  International,  Ltd.,  63253 

UMAX  Technologies,  Inc.,  2966 

Valspar  Corp.,  82380 

Value  America,  Inc.,  42000 

WebTV  Networics,  Inc  .  64950 

Weider  Nutntion  International,  1ik.,  61337 

Wisconsin  Chiropractic  Association  et  al.. 

13387 
Zim  Textile  Corp.,  35935 
Reports  and  guidaitce  documents;  availability,  etc.: 
Children's  Online  Privacy  Protection  Act;  safe 

harbor  provisions,  self-regulatory 

guidelines — 
ESRB  Pnvacy  Online,  39901 
Self-regulatory  guidelines  from  Children's 
Advertising  Review  Unit  of  Council  of 
Better  Business  Bureaus.  Inc  ,  24960 
TRUSTe  application   comment  request. 
54278 
Cigarettes,  domestic,  tar.  nicotine  and  carbon 

monoxide  yield  of  12*^4  vaneties,  43019 
Dial-around  and  other  long-distance  services 

advertising;  policy  statement,  44053 

Federal  Transit  .\dministration 

RULES 

Major  capital  investment  projects.  76864 
Metropolitan  and  statev>ide  plaiming; 

nondiscruninaDon  in  federally  assisted 

programs,  31803 
PROPOSED  RULES 
Statewide  and  metropolitan  transportation 

planning.  33922.  41801 
Transportation  decisionmaking.  National 

Environmental  Protection  Act  procedures; 

public  parks,  wildlife  and  waterfowl  refuges. 

and  historic  sites  protection,  33960,  41892 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  7096, 

18421,25530,  31058,  77957 
Submission  for  OMB  review;  comment  request, 
4629,25529,51896 
Buy  America  waivers: 
Giesecke  &  Divrient,  63672 
Mars  Electronics  International,  63673 
Onon  Bus  Industnes,  25419 
Environmental  statements;  availability,  etc.: 
Buffalo  Inner  Harbor  Project,  NY,  26872 
Environmental  statements;  notice  of  intent: 
Austin,  TX;  North/South  Central  and  Southeast 

Corridors.  31954 
Broward  County,  FL,  transit  bridge  study. 

57238 
Buffalo  Inner  Harbor  Project,  NY,  24252 
Charlotte,  NC;  transportation  improvements — 
North  Corridor,  58597 
Northeast  Corridor,  58599 
Southeast  Corridor.  58601 
West  Comdor.  58603 
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Cleveland,  OH;  Blue  Line  Extension  Corridor; 

transportation  improvements,  8470 
Dallas  et  al  .  TX,  Cairollton  Line  Light  Rail 

Transit  Project.  66295 
Oallas.  TX.  Southeast  Corridor  Light  Rail 

Transit  Project.  66297 
Fairfax  and  Loudoun  Counties,  VA;  Dulles 
Comdor  Rapid  Transit  Project,  39466 
King  Count;,.  V\  A.  44564 
Los  Angeles.  CA;  Mid-CityAVestsidc  Transit 

Corridor,  31956 
Los  Angeles  County,  CA;  transportation 

improvements,  31955 
Louisville,  KY;  South  Central  Corridor  Light 

Rail  Transit  Project,  63673 
Tukwjla,  WA;  Central  Link  Light  Rail  Transit 
Project,  48045 
Grant  and  cooperative  agreement  awards: 
Over-the-Road  Bus  Accessibility  Program; 
project  selections,  56358 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  mitigation  and  air  quality 

improvement  program,  hi^  speed  rail 
projects,  16997 
Job  Access  and  Reverse  Commute  Program, 

13210,62804 
Joint  Partnership  Rail  Grade  Crossing  Safety 

Project  56985 
Major  surface  cran.sportation  projects. 

Transportation  Infrasiructure  Finance  and 
Innovation  Act  credit  assistance.  44941 
Over-the-Road  Bu.<;  ^ccesslbIllt>  Program,  2772 
Rept'rts  and  guidance  diKuments.  availability,  etc.: 
General  railroad  system,  shared  use  h% 

conventional  railroads  and  light  raii  transit 
1 1        Wj/Hems,  jomt  statement  of  agencv  policy, 
' '        42526 
Intelligent  Transportation  Systems  Architecture 
Consistency  Policy  for  project 
1 1        development,  comment  request,  34002, 
49862 
Transfer  of  federally  assisted  land  or  facility: 
BkKimington  Public  Transportation  Corp.; 
municipal  transit  tacilitv  on  East  .Miller 
Drive.  Bloomington.  IN.  16^1 
Sedalia.  V10   maintenance  building  extension 
transfer  to  city,  6248 
Transportauon  Equity  Act  for  21st  Century; 
implementation: 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program,  9040.  15931 

Financial  Management  Service 
See  Fiscal  Service 

Fine  Arts  Commission 
See  Commission  of  Fine  Arts 

Fiscal  Service 

RLLES 

Eimds  and  notes,  U.S.  Treasury: 
Savmgs  bonds;  regulations  governing  agencies 
for  issue,  2034 
Bonds  secured  by  govemmait  obligations; 

acceptance  in  lieu  of  bonds  with  securities, 
55429 
Federal  taxes  payment  and  Treasury  Tax  and  Loan 

Progra.Ti.  55428 
Financial  Management  Service: 
Automated  Cleanng  House;  Federal  agencies^ 
participation,  1  8866 
Ccrrecuon,  19818,  33449 
Collateral  acceptability  and  valuation,  55426 


FedSelect  checks,  CFR  part  removed,  209(J5 
Fiscal  agency  checks  and  book-entry  conversion 
of  detached  bearer  coupons  and  bearer 
corpora,  65700 
Marketable  book-entiy  Treasury  bills,  notes,  and 
bonds;  minimum  par  amounts  required  for 
STRIPS,  661-4 
Mailcetable  Treasury  secunties  redemption 

operations,  3114 
Organization,  fimctions,  and  authonty  delegations: 
Government  Depositaries  and  FmaiKial  Agents, 
55427 
Treasury  securities;  Stale  and  local  government 
series: 
Electronic  submission  of  subscriptions,  account 
information,  aiKd  redemption.  55400 
PROPOSED  RILES 
Financial  management  services: 

Federal-State  funds  transfers;  rules  artd 
procedures,  60796 
Meetings.  66671,69132 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3759, 
13078,  19433,  46044,  46045,  60251,  78532 
Federal  debt  collection  and  discount  evaluation; 
Treasury  current  value  of  funds  rate,  65040 
Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates, 
40727,  82457 
Privacy  Act: 

Systems  of  records,  56612 
Senior  Executive  Service: 
Financial  Management  Service  Performance 
Review  Board;  membership.  54101 
SuretN  companies  acceptable  ..in  Federal  bornls: 
Allstate  Insurance  Co  a  ai  .  termination,  43403 
■\mensure  Mutual  Insurance  Co.,  66301 
^^kv^.rlgh^  Mutua:  insurance  Co.  et  al.,  14013 
British  Amencan  Insurance  Co.,  2225 
Chatham  Reinsurance  Corp  ,  termination.  21503 
Connecticut  indemnity  Co.;  termination,  67475 
Connecticut  Surety  Co.;  termination,  15196 
Credit  General  InsuraiKe  Co.  et  al.;  termination, 

43404 
Empire  Fire  &  Manne  Insurance  Co.,  67036 
Factory  Mutual  Insurance  Co.,  14014 
Frontier  Insurance  Co  ;  termination,  35998 
Frontier  Pacific  Insurance  Co.  et  al.; 

termination,  43404 
Gerlmg  Global  Reinsurance  Corp.  of  America, 

5929 
Lexington  National  Insurance  Corp.,  67037 
Minnesota  Surety  &  Trust  Co.,  21503 
Planet  Indemnity  Co.,  17705 
Redland  Insurance  Co.;  terminaucm,  43405 
Rehance  Insurance  Co.  et  al.;  terminations, 

64476 
Safety  National  Casualty  Corp.,  15196 
Security  Insurance  Co.  of  Hartford;  termination, 

67475 
Seneca  Insurance  Co.,  Inc.,  2226 
Suretec  Insurance  Co.,  3760 
United  Casualty  &  Surety  Insurance  Co.,  57240 
Western  Insurance  Co.,  14014 
Surety  compames  acceptable  on  Federal  bonds; 

annual  list,  40868 
Treasury  book-entry  securities  held  on  National 
Book-Entry  System,  transfer;  fee  schedule. 
557,  69607 
Treasury  Tax  and  Loan  Program  enhancements, 
33736,  41522 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Larids  Conservation  Act; 
Title  VIII  implementation  (subsistence 

priority): 


Fish  and  wildlife;  subsistence  taking,  40730 
Kuskokwim  Paver  drainage,  RedouN  Lake,  and 
Yukon  Riva  drainage,  emergency  closures 
and  adjustments,  51542 
Waters  subject  to  subsistence  priority; 

redefinition,  correction,  39815 
Yukon  River;  emergency  closures  and 
adjustments,  55190 
Endangered  and  threatened  species: 
Alabama  sturgeon,  26438 
Anadromous  .Atlantic  salmon;  Gulf  of  Maine 

distinct  population  segment,  69459 
Armored  snail  and  slender  campeloma,  10033 
Australian  koala,  26762 
Baker's  and  yellow  larkspurs;  coastal  northern 

California,  4156 
Bitterroot  Ecosystem,  ID  and  MT;  grizzly  bears; 
nonessential  experimental  population 
establishment.  69624 
Blackburn's  sphiru  moth,  4770 
Black-footed  ferrets;  nonessential  experimental 
population  establishment  m  north-central 
South  Dakota,  60879 
Cahfomia  bighorn  sheep;  Sierra  Nevada  dtstiact 

rwpulation  segment,  20 
California  tiger  salamander,  3096,  57242 
Cmada  lynx,  16052 
Coastal  cutthroat  trout;  jurisdiction  change  fiom 

NOAA,  21376 
Colorado  butterfly  plant,  62302 
Critical  habitat  designations — 
Alameda  whipsnake,  58933 
Coastal  California  gnatcatcher,  63680 
O'ahu  'elepaio,  20760 
San  Diego  fauy  shrimp,  63438 
Spikedace  and  k>ach  miimow,  24328 
Tidewater  goby.  69693 
Woundfin  and  Virgin  River  chub,  4140 
Zapata  bladderpod,  81 182 
Dismal  Swamp  southeastern  shrew;  delisting, 

10420 
Habitat  conservation  plans,  safe  harbor 
agreements,  and  carxlidate  conservation 
agreements  with  assurances,  6916 
Kauai  cave  wolf  spider  and  amphipod,  2348 
Keek's  checker-mallow,  7757 
Kneeland  Praine  penny-cress,  6332 
La  Graciosa  thistle,  etc.  (four  plants  from  south 

central  coastal  California),  14888 
Newcomb's  snail;  Hawaiian  Islands,  4162 
Northern  California  steelhead,  54177 
Northern  Idaho  ground  squirrd,  1 7779 
Purple  amole,  14878 
Rhadine  exilis,  etc.  (nine  cave-dwelling 
invertebrates  from  Bexar  County,  TX), 
81419 
Riparian  brush  rabbit  aixl  ripiarian  woodrat. 

8881 
Rough  popcomflower,  3866 
Santa  Ana  sucker,  19686 
Santa  Cruz  tarplant,  14898 
Shori-tailed  albatross,  46643 
Umpqua  River  cutthroat  trout;  removal  from 

list.  24420 
Willamette  daisy.  Fender's  blue  buttafly,  and 

Kittcaid's  lupine,  3875 
Yacare  caiman,  etc.;  reclassification,  25867 
Yreka  phlox,  5268 
Hunting  and  fishing: 

Refiige-specific  regulations,  56396 
Importation,  exportation,  and  transportation  of 
wildlife: 
Injurious  wildlife — 
Zebra  mussel;  correction,  37062 
Marine  mammals: 
Incidental  take  during  specified  activities — 
Beaufort  Sea  et  al.,  AK;  oil  and  gas  industry 
operations;  polar  bears  and  walruses, 
5275,  16828,  67304 
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Migratory  bird  hunting: 
Federal  Indian  reservations,  oflf-reservation  trust 

lands,  and  ceded  lands,  53190,  58664 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc.,  51496,  53492.  58152, 
58314 
Tin  shot;  temporary  approval  as  nontoxic  for 

waterfov^l  and  coots  hunting.  76886 
Tungsten-matnx  shot;  final  approval  as  non- 
toxic for  waterfowl  and  coot  hunting. 
53936 
Migratory  bird  permits: 
Falconry,  raptor  propagation,  and  scientific 

collecting  permits,  30918 
Falconry  standards — 
Delaware,  49508 
National  Wildlife  Refuge  System: 
Hunting  and  fishing — 

Refiige-specific  regulations,  30772.  36642 
Land  usage;  compatibility  regulations,  62458 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Fish  and  wildlife;  subsistence  taking.  5197 
Rural  preference  decisions — 

Kenaitze  Indian  Tribe;  Kenai  Peninsula,  8673 
Wildlife;  2001-2002  subsistence  taking,  51648 
Endangered  and  threatened  species: 
Alabama  sturgeon,  1583,  5848.  7817 
Anadromous  Atlantic  salmon;  Gulf  of  Maine 
distinct  population  segment;  status  review, 
1082,  13935 
Arkansas  river  shiner,  4978 1 
Black-footed  ferrets;  nonessential  experimental 
population  establishment  in  north-central 
South  Dakota,  44509 
Buena  Vista  Lake  shrew,  35033,  49530 
California  tiger  salamander;  Santa  Barbara 

distinct  population,  3110,  15887,  31869 
Chiricahua  leopard  frog,  37343.  58032,  58033 
Coastal  cutthroat  trout  in  Washington  and 

Oregon,  20123 
Colorado  butterfly  plant.  31298 
Columbian  sharp-tailed  grouse;  status  review, 

3648 
Cook's  lomatium  and  large-flowered  wooly 

meadowfoam.  30941 
Cowhead  Lake  tui  chub.  4940 
Critical  habitat  designations — 

Alameda  whipsnake.  12155.  30951.  39117 
Arkansas  River  shiner  population;  Arkansas 

River  Basin.  40576 
Arroyo  southwestern  toad,  36512.  67334 
Bay  checkerspot  butterfly,  61218 
California  red-legged  fhjg,  54892,  62690. 

80409 
Coastal  California  gnatcatcher,  5946,  40073, 

42662 
Mexican  spotted  owl,  45336,  63047 
Morro  shoulderfeand  snail,  42962,  698% 
Peninsular  bighorn  sheep,  41405,  62691 
Piping  plover;  Great  Lakes  breeding 

population,  41812,  56530,  58258 
Piping  plover;  winteriilg  populations  along 

Gulf  and  Atlantic  coasts,  41782 
Riverside  faiiy  shrimp,  57136 


San  Bernardino  kangaroo  rat,  77178 
San  Diego  fairy  shrimp,  12181,  50672,  51903 
Spalding's  catchfly,  21711,  54472 
Spectacled  eider,  61 14,  20938,  41404,  46684, 

51577 
Spikedace  and  loach  minnow.  1 845 
Spruce-fir  moss  spider.  59798 
Steller's  eider,  13262,  20938,  41404,  46684, 

51577 
Tidewata  goby,  7483,  39850 
Various  plants  from  Kauai  and  Niihau,  HI, 

66808,  67796 
Various  plants  fix>m  Lanai,  HI,  82086 
Various  plants  from  Maui  and  Kahoolawe. 

HI.  79192 
Various  plants  from  Molokai.  HI.  83158 
White  sturgeon;  Kootenai  River  population. 

80698 
Wintering  piping  plovers.  52691.  64414 
Zapata  bladderpod,  447 1 7 
Zayante  band- winged  grasshopper,  41917. 

76207 
Desert  yellowhead.  53691 
Dusky  gopher  frog;  Mississippi  gopher  frog 

distinct  population  segment,  33283 
Findings  on  petitions,  etc. — 
2500  foreign  species,  49958 
Alabama  beach  mouse,  57800 
Black-tailed  prairie  dog,  5476 
California  spotted  owl,  60605 
Cape  Sable  seaside  sparrow,  42316 
Cheetah  in  Namibia,  46391 
Columbian  sharp-tailed  grouse.  60391 
Great  Basin  redband  trout,  14932 
Henderson's  horkelia  and  Ashland  lupine, 

37108 
Mountain  yellow-legged  frog,  60603 

Northern  spotted  owl,  5298 

Slender  moonwort,  30048 

Tibetan  antelope,  24171 

Vernal  pool  fairy  shrimp  and  tadpole  shrimp. 

18026 
Western  sage  grouse.  5 1578 
Westslope  cutthroat  trout,  20120 
Woodland  caribou,  65287 
Yellow -billed  cuckoo,  8104 
Yosemite  toad,  60607 
Gray  wolf.  43450,  45956,  49531 
Gunnison  sage  grouse;  designation  as  candidate 

species,  82310 
Holmgren  milk-vetch  and  Shivwits  milk-vetch, 

19728 
Large-flowered  skullcap;  reclassification,  42973 
McCloud  River  redband  trout,  etc.  (nine 

candidate  taxa  reclassification),  63044 
Mountain  yellow-legged  frog;  Southern 

California  distinct  vertebrate  population 
segment,  14936,  31870 
Nesogenes  rotensis,  etc.  (three  plants  from 

Mariana  Islands  and  Guam),  35025,  64649 
Northern  sea  otter,  67343 
Ohlone  tiger  beetle,  6952 
Pecos  pupfish;  withdrawn,  14513 
Preble's  meadow  jumping  mouse.  391 17 
San  Diego  ambrosia,  16869 
Scotts  Valley  polygonum.  67335 
Showy  stickseed.  7339 
Southwestern  Washington/Columbia  Riva 
coastal  cutthroat  trout;  take  prohibitions 
clarification.  35315.  43730,  53974 
Vermilion  darter,  20792 
West  Indian  manatee,  53222 
Zapata  bladderpod,  58981 
Endangered  Species  Act: 
Evaluation  of  conservation  efforts  when  making 
listing  decisions;  policy,  37102 


Endangered  Species  Convention: 
Appendices  and  amendments — 
Alligator  snapping  turtle  and  all  species  of 
map  turtles.  42 1 7 
Regulations  revised,  26664 
Correction.  40167 
Fish  and  wildlife  restoration.  Federal  aid  to  States: 
National  Boating  Infrastructure  Grant  Program. 

3332 
Sport  fish  program;  participation  by  District  of 
Columbia  and  U.S.  insular  territories  and 
commonwealths.  36653 
Hunting  and  fishmg: 

Refuge-specific  regulations,  42318 
Importation,  exportation,  and  transportation  of 
wildlife: 
Injurious  non-indigenous  fish  and  wildlife, 

11756 
Injurious  wildlife;  black  carp;  information 
review,  35314 
Marine  mammals: 
Incidental  take  during  specified  activities — 
Beaufort  Sea,  AK;  year-round  oil  and  gas 
industry  operations;  polar  bears  and 
Pacific  walrus,  105 
Migratory  bird  hunting: 

Federal  Indian  reservations,  off-reservation  trust 

lands,  and  ceded  lands,  50483 
Seasons,  limits,  and  shooting  hours; 
establishment,  etc.,  24260,  51 174 
Meetings,  38400,  46840 
Tin  shot;  temporary  approval  as  nontoxic  for 
waterfowl  and  coots  hunting.  57586 
Correction,  63225 
Tungsten-matrix  shot;  final  approval  as  nontoxic 

for  waterfowl  and  coot  hunting,  45957 
Tungsten-mckel-iron  shot  approval  as  nontoxic 
for  waterfowl  and  coots  bunting,  64650 
Migratory  bird  permits: 
Falconry  education  permits;  review,  69726 
Falconry  standards — 
Delaware,  20125 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6388, 

6390,  8428,  25354,  25359,  26848,  34490. 

34725,  41709.  41716.  46488,  53737, 

54060,  54538.  55032.  55994.  63606, 

63617,69320.71116.80449 
Submission  for  OMB  review;  comment  request, 

35116,  401 13,  45389,  49588,  49815, 

49821,  49996,  67751,  77661.  77898 
Boundary  establishment,  descriptions,  etc.: 
Chickasaw  and  Lower  Hatchie  National  Wildlife 

Refuges,  TN,  57363 
Coastal  Barrier  Resources  System: 

Delaware  map;  boundary  revisions,  1 7671 
North  Carolina  maps;  boundary  revisions,  17671 
Comprehensive  conservation  plans;  availability, 
etc.: 
Alligator  River  National  Wildlife  Refuge  et  al.. 

NC.  66256 
Arapaho  National  Wildlife  Refuge,  CO,  70578 
Arthur  R.  Marshall  Loxahatchee  National 

Wildlife  Refuge,  FL,  19020,  59861 
Balcones  Canyonlands  National  Wildlife 

Refuge,  TX,  76275 
Bayou  Cocodrie  National  Wildlife  Refuge.  LA. 

24976 
Browns  Park  National  Wildlife  Refuge.  CO. 

10814 
Buenos  Aires  National  Wildlife  Refuge.  AZ. 

76275 
Cabeza  Prieta  National  Wildlife  Refuge.  AZ, 

20186 
Cedar  Island  National  Wildlife  Refuge  et  al.. 

NC,  30603,  52120 
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Central  Mississippi  National  Wildlife  Refuge 
Complex,  MS,  59861 

Crab  Orchard  National  Wildlife  Refuge,  IL, 
9290,  59460 

DcSoto  National  Wildlife  Refuge,  NE  and  lA, 

51842 
Edwin  B.  Forsythe  and  Cape  May  National 

WildlifeRefuges,NJ,  41718 
Flint  Hilb  National  Wildlife  Refuge,  KS, 

38294,  80904 

Florida  Panther  National  Wildlife  Refuge,  FL, 
20479 

Fort  Niobtaia  and  Valentine  National  Wildlife 

Refuges,  NE,  10814 
Grand  Kankakee  Marsh  National  Wildlife 

Refuge,  IN  and  IL,  77037 
Little  Pend  Oreille  National  Wildlife  Refuge, 

WA,  38294 
Long  Island  National  Wildlife  Refuge  Complex, 

NY,  34490 
Missisquoi  National  Wildlife  Refuge,  VT, 

63086 
Necedah  National  Wildlife  Refuge,  WI,  46940 
Nisqually  National  Wildlife  Refuge,  WA,  6390 
Ottawa,  Cedar  Point,  and  West  Sister  Island 

National  Wildlife  Refuges,  OH,  39626 
Ouray  National  Wildlife  Refuge,  UT,  9291. 

11338,60447 

Pea  Island  National  Wildlife  Refuge,  NC, 

30603,  35658 
Pelican  Island  National  Wildlife  Refuge  et  al.-, 

FL,  21784,  30603 
Pierce  National  Wildlife  Refuge  et  al.,  WA, 

52121 

Pond  Creek  National  Wildlife  Refuge,  AR,  1 163 
Reelfoot,  Lake  Isom,  Chickasaw,  Lower 
Hatchie,  and  Hatchie  National  Wildlife 
Refuges,  and  Sunk  Lake  Public  Use 
Natural  Area,  TN,  59862 

Salinas  River  National  Wildlife  Refuge,  CA, 
33347 

San  Diego  National  Wildlife  Refuge  et  al.,  CA, 

39172 
Sevilleu  Lake  National  Wildlife  Refuge,  NM, 

78501 
St.  Marks  National  Wildlife  Refuge,  FL,  24976, 

30678 
St.  Vincent  National  Wildlife  Refuge,  FL, 

59862 
Stillwater  National  Wildlife  Refuge  Complex, 

NV.  20192,  39173 
Tewaukon  National  Wildlife  Refuge,  ND, 

35950,  43777,  75293 
Tumbull  National  Wildlife  Refuge,  WA,  11338 
i  I  Washington  Coast  National  Wildlife  Refuges, 

WA,  16404 
Endangered  and  threatened  species: 
Endangered  species  conservation;  habitat  role 

clarification;  workshojK,  3972 
Findings  on  petitions,  etc. — 

Southern  torrent  salamander,  35951 
Foreign  listed  psittacine  species  (parrots, 

parakeets,  macaws,  cockatoos,  etc.);  5-year 

review,  57363 
Quino  checkerspot  butterfly — 
I      Scientific  research  permit  modification,  7050 
I      Survey  protocol,  8 1 88 


Recovery  plans — 

Bog  turtle,  58283 

California  red-legged  frog,  30604,  49005 

Mono  Bay  kangaroo  rat,  3973 

Oregon  silverspot  butterfly,  20480 

Red-cockaded  woodpecker,  55269.  61355 

Robust  spineflower,  56590 

Sonora  tiger  salamander,  37796 

Southern  sea  otter,  6221 

Stebbins"  morning-glory,  etc.  (Centi^l  Sierra 
Nevada  Foothills  gabbro  soil  plants, 
71117 

Virginia  sneezeweed,  58784 

West  Indian  manatee,  71329 

Endangered  and  threatened  species  permit 

applications,  787,  2188,  2421,  2422,  3471, 
3472,  4620,  4987,  4988,  6391,  6618,  7560, 
7882,8731,9291,  10814,  11074,  11596, 
11798,  12569,  13788,  14609,  15645,  16952, 
17672,  19918,  19919,  20479,  21468,  24220, 
25362,  26850,  30126,  30425,  30426,  30604, 
31343,  31592,  32120,  35116,  35383,  36454, 
37568,  38297.  39421,  40120,  40121,  42024, 
42025,  43380,  45098,  46170,  48009,  48010, 
49004,  50215,  51625,  52434,  53027,  54538, 
54539.  56319,  56588,  56589,  57205,  57618, 
58099,  58100,  58282,  59196,  60447,  60448, 
60971,  61176,  62746,  64230,  65874,  65875, 
66552,  67752,  69043,  69044,  69321,  69952, 
70579,  70931,  76661,  78183,  80450,  81880, 
81881 

Endangered  Species  Convention: 
Breeding  facilities  registration — 
Rapid  Creek  Ranch.  WY;  gyrfalcons,  20481 

Environmental  statements;  availability,  etc.: 

Bittersweet  Ecosystem,  ID  and  MT;  grizzly  bear 
recovery,  69644 

Bolsa  Chica  Lowlands,  CA;  restoration  plan, 
46489 

Boulder  County,  CO,  et  al.;  Preble's  meadow 
jumping  mouse,  47513,  49006 

Cat  Island  National  Wildlife  Refuge,  LA; 
establishment,  4825 

Clark  County,  NV;  multiple  species  habitat 
conservation  plan,  57366 

Contiguous  United  States  and  Alaska;  nestling 
American  peregrine  falcons,  45789 

Grand  Bayou'Gulf  Intracoastal  Waterway 
Freshwater  Diversion  Project,  LA,  12569 

Great  Lakes  Region;  gulls  control  and 

management;  depredation  permits,  53328 

Grizzly  bear;  recovery  in  BitterTXWt  Ecosystem, 
IDandMT,  12570 


Fish 

Incidental  take  pennits — 

Andrews  County  et  al.,  TX;  aplomado  &lcon, 
14999 

Balcones  Canyonlands  Preserve,  TX,  et  al.. 

4623 

Bastrop  County.  TX;  Houston  toad,  2189, 
5653,  5654,  5655,  7883,  13985.  18347, 
18348,20482,31184,31185,  31186, 
33348,  36455,  36456,  39421,  42709. 
42710,  4271 1,  44067,  44068,  56592. 
59010,81538,81539 

Carlsbad,  CA;  Riverside  fairy  shrimp,  etc.. 
39919 

Clark  County,  NV;  multiple  species  habitat 
conservation  plan,  36709 

Crenshaw  and  Covington  Counties,  AL;  Red 
hills  salamander,  83074 

Culebra,  PR;  leatherback  or  hawksbill  sea 
turtle  hatchlings,  34491 

Douglas  County,  CO;  Preble's  meadow 
jumping  mouse,  70359 

Edwards  Aquifer,  TX;  Texas  blind 
salamander,  etc.,  8188 

Georgetown  County,  SC;  red-cockaded 
woodpecker,  38568 

Highlands  County,  FL,  sand  skink,  etc., 
37996 

Houston  toad,  18121 

Indian  River  County,  FL;  Florida  scrub-jay. 
35118 

King  County,  WA;  gray  wolf,  bald  eagle, 
etc.,  4602 

King  County,  WA;  habitat  conservation  plan, 
13947 

Leelanau  County,  MI;  piping  plover,  21203. 

67753,69781 
Lewis  County,  WA,  harvesting  of  multiple 

species  by  non-industrial  private  forest 

landowners,  40078 

Lincoln  County,  OR;  bald  eagle,  41719 

Linn  County,  OR;  northern  spotted  owl,  8434 

Los  Angeles  County,  CA;  coastal  California 
gnatcatcher,  etc.,  54539 

Massachusetts  beaches;  Atlantic  Coast  piping 

plover,  31592,  39173 
Mississippi  and  Alabama;  gopher  tortoise. 

70729 

Montana,  Idaho,  and  Washington;  Columbia 
River  bull  trout,  etc.,  7856,  57170 

Napa  County,  CA;  northern  spotted  owl, 
61176 

Orange  County,  CA;  coastal  California 
gnatcatcher,  15914 

Orange  County,  CA;  Dehli  Sands  flower- 
loving  fly,  13788 
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Perry  County,  MS;  gopher  tortoise,  58786 
Riverside  County,  CA;  California  Orcutt 

grass,  etc.,  45391 
Riverside  County.  CA;  coastal  California 

gnatcatcher,  4622,  59863 
Sacramento  County,  CA;  giant  garter  snake, 

etc.,  75946 
Sacramento  County,  CA;  valley  elderberry 
longhom  beetle,  10536.  10537.  14311, 
56590 
San  Bernardino  County,  CA;  Delhi  Sands 

flower-loving  fly,  65877 
San  Bernardino  County,  CA;  desert  tortoise 

and  Mohave  ground  squirrel,  31925 
San  Bernardino  County,  CA;  San  Bernardino 

kangaroo  rat,  65876 
San  Diego  County,  CA;  coastal  California 

gnatcatcher,  4620 
San  Joaquin  County,  CA;  multi-species 
habitat  conservation  and  open  space 
plan,  75293 
Sarosota  County,  FL;  Florida  scrub-jay, 

58785 
Southeast  Virginia;  red-cockaded 

woodpecker,  21204 
Thurston,  Mason,  and  Grays  Harbor  Counties, 
WA;  marbled  murrelet,  bald  eagle,  etc., 
45038 
Travis  County,  TX;  golden-cheeked  warbler, 

31185,42025,81540 
Travis  County,  TX;  golden-cheeked  warbler, 

etc.,  26850,  35383 
Tulare  County,  CA;  valley  elderberry 

longhom  beetle  and  San  Joaquin  kit  fox, 
1163 
Walton  County,  FL;  Choctawhatchee  beach 

mouse,  7883 
Williamson  County,  TX;  Bone  Cave 

harvestman,  78502 
Yakima  and  Klickitat  Counties,  WA;  northern 
spotted  owl,  etc.,  56535 
Little  Darby  National  Wildlife  Refuge,  OH, 

46171 
Little  Pend  Oreille  National  Wildlife  Refijge, 

WA.  24221 
Lower  Tubbs  Island,  CA;  wetland  restoration 

project,  10815 
Migratory  bird  permits — 
Double-crested  cormorant;  national 
management  plan,  20194 
Mountain  Longleaf  National  Wildlife  Refuge, 

AL;  land  protection  plan,  46729 
Pacific  Fly  way;  swan  hunting  seasons 

continuation,  15646,  21785 
Safe  harbor  applications — 
Adams  County,  ID;  Northern  Idaho  ground 

squirrel,  45099 
Hawaiian  goose  (nene),  24222 
Texas  Hill  Country;  black-capped  vireo  and 
golden-cheeked  warbler,  24222 
San  Dieguito  Lagoon,  CA;  restoration  plan, 

5655,  56592 
South  Municipal  Wellfield  Site,  NH,  21469 
Survival  enhancement  permits — 
Wallowa  County,  OR;  Columbian  sharp-tailed 
grouse,  47513 
Tenyo  Maru  fishing  vessel  oil  spill.  WA; 

restoration  plan,  1165 
Thurston,  Mason,  and  Grays  Harbor  Counties, 
WA;  marbled  murrelet,  etc.,  habitat 
conservation  plan,  761 
Trinity  River  Mainstem  Fishery  Restoration, 

CA,  63087,  63888,  69570 
Virgin  River  Resource  Management  and 
Recovery  Program,  UT,  57206 


Environmental  statements;  notice  of  intent: 
Bair  Island,  Don  Edwards  San  Francisco  Bay 
National  Wildlife  Refuge,  CA;  restoration 
and  management  plan,  16217,  18349 
Coachella  Valley  Multiple  Species  Habitat 
Conservation  Plan/Natural  Communities 
Conservation  Plan;  Federal  and  State 
actions,  39920 
Incidental  take  p)ennits — 
Del  Norte  and  Humboldt  Counties,  CA; 

salmonid  species,  etc.,  42674 
Douglas  County,  WA;  Columbia  River  Basin 

bull  trout,  bald  eagle,  etc.,  34493 
Leelanau  County,  Ml;  piping  plover,  80451 
Pima  County,  AZ;  Sonoran  Desert 

Conservation  Plan,  54295,  63089 
Sacramento  and  Sutter  Counties,  CA;  giant 

garter  snake,  etc.,  791 15 
Sacramento  County,  CA;  habitat  conservation 
plan  for  Metro  Air  Park  Project,  7050 
Leelanau  County,  Ml;  exchange  of  lands  on 

South  Fox  Island,  57367 
Little  Darby  National  Wildlife  Refuge,  OH; 

establishment.  3671 1 
Lower  Colorado  River,  AZ,  CA,  and  NV;  multi- 
species  conservation  program,  4303 1 
Riparian  brush  rabbit  reintroduction,  46489 
Southern  sea  otters  off  Pacific  Coast, 
translocation,  46172 
Federal  Power  Act: 
Prescription  of  fishways  for  non-Federal 

hydropower  projects  licensed  by  Federal 
Energy  Regulatory  Conunission; 
interagency  policy,  80898 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  water  treatment  and  management  and 
prevention  of  small  boat  transport  of 
invasive  species;  improved  methods,  31880 
National  Boating  Infrastrucntre  Program;  boat 
access  needs  survey;  national  framework, 
58284 
North  American  Wetlands  Conservation  Act — 

Small  Grants  Program,  37406 
U.S.  North  American  Wetlands  Conservation 
Council;  standard  grants,  13296 
Interim  land  acquisition  priority  system  criteria; 

availability  and  comment  request,  15167 
Marine  mammal  permit  applications,  2979,  3973, 
12570,  19919,  24223,  24977.  32077,  49006, 
50215.  51625,  56593.  58283.  76662,  80451 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
King  and  Kittitas  Counties,  WA;  Plum  Creek 
Timber  Co.;  habitat  conservation  plan, 
6590 
Oil  and  gas  industry  activities;  polar  bears 
and  Pacific  walr\ises,  14313,  21006. 
31593,36457,50556,58284 
Oil  and  gas  industry  exploration  activities; 
polar  bears,  70580,  79905 
Meetings: 
Alaska  Migratory  Bird  Co-management  Council, 

59197 
Aquatic  Nuisance  Species  Task  Force,  10819, 
14313,  16218,  25939,  41721,  44542, 
48010,  54062,  54540,  59011.  60971, 
62747,66761,68156,  76662 
Atlantic  Coastal  Fisheries  Cooperative 

Management  Act  Coordination  Committee, 
51625 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention,  8 1 90, 
12400 
Klamath  Fishery  Management  Council,  4256, 
7887,  13014,  58788 


Klamath  River  Basin  Fisheries  Task  Force, 

3731,35658,57368 
North  American  Wetlands  Conservation 

Council,  11340,  38849,  71118 
Rhinoceros  and  tiger  conservation,  educational 
outreach  program  action  plan;  development 
and  execution;  comment  request.  2 1 206 
Service  Regulations  Committee,  79416 
Sport  Fishing  and  Boating  Partnership  Council, 
30427,  50556 
Migratory  bird  hunting: 
Alaska — 

Management  bodies  establishment  to  develop 
recommendations  related  to  spring/ 
summer  subsistence  harvest  of  migratory 
biixls,  16405 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest,  7887 
National  Wildlife  Refuge  System: 
Caddo  Lake  National  Wildlife  Refuge,  TX; 

establishment,  62748 
Land  usage;  compatibility  policy,  62484 
National  Wildlife  Refuge  System  Improvement 
Act  of  1997;  implementation: 
Refuge  planning  policy;  requirements  and 
guidance,  33892 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Arizona;  Gila  topmiiuiow  and  desert  pupufish, 

35117 
Coeur  d'Alene  River  Basin.  ID;  hazardous 
substances  releases  from  mimng  and 
mineral  processing  operations,  58560 
Kalamazoo  River  Environment  Site,  Ml,  70932 
Lower  Fox  River/Green  Bay,  Wl,  33823,  64982 
Tazewell  County,  VA;  Clinch  River  chemical 
spill,  35120 
Natural  resource  restoration  plans: 
Jack's  Creek/Sitkin  Smelting  Site,  PA,  46729 
Saegertown  Industnal  Area  Superftind  Site,  PA, 
15916 
Organization,  functions,  and  authority  delegations: 
Federal  SubsisteiKe  Management  Program  2000 
fishing  season;  interim  delegations  to 
Federal  officials,  39856 
Pipeline  right-of-way  applications: 
California,  35119 
Louisiaru,  64455 
Mississippi,  2189 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Cactus  ferruginous  pygmy-owl;  recommended 
pnvate  landowner  guidance  and  survey 
protocol,  14999 
Endangered  Species  Act;  controlled  propagation 

of  species;  policy  statement,  56916 
Fish  and  Wildlife  Manual;  National 

Environmental  Policy  Act  guidelines, 
20195 
Grizzly  bear  in  Yellowstone  ecosystem; 

conservation  strategy,  1 1 340 
Habitat  Conservation  Planning  and  Incidental 
Take  Permitting  Process  Hanobook;  final 
addendum,  35242 
In-lieu-fee  arrangements  for  compensatory 

mitigation,  66914 
National  Wildlife  Refuge  System;  ecological 
integrity  maintenance;  policy,  61356, 
75731 
Tajikistan;  pamir  arhar  (argali);  current 
population  status,  19383 
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Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 

Abbate,  G.A.,  24709 
II     Bridges,  Jeflrey  M.,  81540 
;  I     CITES  Management  Authority  of  Argentina, 
49007,  54541 

Horton,  Lee,  49007 

Jennings.  Jerry,  81881 

Jordan,  Rick.  55035 

Rilling,  Jcanette,  19919 

Van  Oosten,  Jan  Roger.  55035 


Food  and  Drug  Administrafion 

Rl  LES 

Administrative  practice  and  procedure: 
Good  guidance  practices,  56468 
New  animal  drug  applications;  designated 

journals  list,  removals;  effective  date, 

17134 
Animal  drugs,  feeds,  and  related  piroducts: 
(S)-methoprene,  20729 
2-mercaptobenzothiazole  solution.  50912 
Animal  Drug  Availability  Act;  veterinary  feed 

directive  implementation,  76924 
Bacitracm  methylene  disalicylate,  etc.,  41589, 

50914 
Bambermycins,  20733 
Cephapirin  sodium  for  intramammary  infusion, 

20732 
Chlortetracycline,  10705,45881 
Chlortetracycline  and  bacitracin  methylene 

disalicylate,  54410 
I>ecoquinate  and  chlortetracycline,  66620 
Decoquinate  and  monensin,  82912 
Diclazuril,  etc.,  50133 
Enrofloxacin,  silver  sulfadiazine  emulsion. 

66619 

Fenbendazole,  20733.  41588,  50913 

Furazolidone  aerosol  powder,  41587 

Halofuginone  and  roxarsone,  4571 1 

Hemoglobin  glutamer-200  (bovine),  20731 

Ivermectin  oral  paste,  70661 

Ivermectin  sustained-release  bolus,  45876 

Ketamine  hydrochloride  injection,  45877 

Levamisole  phosphate  injection,  61090 

Milbemycin  oxime  solution.  13904 

Monensin,  45879 

Monensin,  etc.,  53581,  53583,  54411 

Moxidectin,  36616,  76930 

Narasin  and  bacitracin  zinc,  55893 

Narastn  and  tylosin  phosphate,  65270 

Neomycin  sulfate,  45880 

Neomycin  sulfote  oral  solution,  53581 

Nicarbazin  and  bacitracin  zinc.  1 1888 

Nitenpyram  tablets,  70661 

Penicillm.  45880 

Piriimycin  hydrochloride,  61091 

PvTantel  tartrate,  66621 

Ractopamine  hydrochloride,  4111 

Salinomycin  and  roxarsone,  45522 

Salinomyctn,  bacitracin  methylene  disalicylate, 

41876,70790 
Selamectin,  45282 
Selenium  yeast  in  feed  and  drinking  water, 

35823 
Correction,  53167 
Sheep  as  minor  species,  47668 


Sponsor  name  and  address  changes — 
ADM  Animal  Health  &  Nutrition  Division, 

36787 
Akey,  Inc.,  60585 
Alpharma  Inc.,  10704 
Aventis  Animal  Nutrition.  Inc.,  60097 
Global  Pharmaceutical  Corp..  25641 
International  Nutrition,  Inc.,  20729 
Medicis  Dermatologies.  Inc.,  36615 
Novartis  Animal  Health  US,  Inc.,  69865 
Phannacia  &  Upjohn  Co.,  45878 
Phoenix  Scientific.  Inc  ,  45876 
Schenng-Plough  Animal  Health  Corp.,  6892 
Tnple  ••?-.  Incetal.,  54147 
Vetennar,  Research  Associates.  Inc.,  55460 
Vetoquinol  N  -A  ,  Inc.,  20731 
Wellmark  International,  45875 
Trcnbolone  and  estradiol,  10706.  26747.  45878, 

70662 
Triamcinolone  acetonide  cream,  16817 
Biological  products: 
Albumin  (human),  plasma  protein  fraction 
(human),  and  immune  globulin  (human). 
13678.52016 
Biological  license  implementation;  establishment 
and  product  licenses  elimination;  technical 
amendment,  52302 
Licensed  anti-human  globulin  and  blood 

grouping  reagents;  requirements.  77497 
Manufacturing  errors  and  accidents,  reporting 
requirements,  66621 
Correction.  67477 
Pediatric  patients,  manufacturers'  assessment  of 
safety  and  effectiveness  of  drugs  and 
biological  products;  technical  amendment, 
59718 
Postmarketing  studies;  status  reports,  64607 
Color  additives: 

D&C  Violet  No  2  in  absorbable  sutures,  46342 

Effective  date,  58221 
Haematococcus  algae  meal.  41581 

Effective  date.  59717 
Luminescent  zinc  sulfide,  48375 
Correction,  60253,  75158 
Effective  date,  59717 
Meat  and  poultry  products;  substances  approved, 

51758 
Phaffia  yeast,  41584 
Effective  date,  59717 
Cosmetics: 
Current  good  manufacttiring  practice  for 
finished  pharmaceuticals  and  voluntary 
filing  of  cosmetic  product  ingredient 
composition  statements;  CFR  technical 
amendments,  18888 
Food  additives: 
Acidified  sodium  chlorite  solutions,  16312 
Adhesive  coatings  and  components — 

1 ,2-dibromo-2.4-dicyanobutane.  etc.,  6889, 

37040 
2,2-dibromo-3-nitrilopropionamide,  20727 
2-acrylamido-2-methyl-propanesulfonic  acid, 

homopolymer.  sodium  salt,  8272 
Polyethylenepolyamines,  21311 
Adjuvants,  production  aids,  and  sanitizers — 
1.6-hexanediamine,  etc  .  41874 
2-[4,6-bis(2.4-dimethylphenyl)- 1 ,3.5-triazin-2- 

yl]-5-(octyloxy)phenol.  26746 
Aluminum,  hydroxybis[2,4.8.10-tetrakis  (1,1- 
dimethylethyl)-6-hydroxy- 1 2H- 
dibenzo[d,g][  1 .3.2]dioxaphosphocin  6- 
oxidato]-.  16315 
Branched  4-nonylphenol.  fom^aldehyde,  and 

l-dodecanethiol,  26129 
Methyltin-2-mercaptoethyloleate  sulfide. 

15545 
N.N'"-U-ethanediylibis.  etc..  16314 
Tetradecanoic  acid,  lithium  salt,  38426 
Trimethylolethane,  52908 


Cakium  disodium  EDTA  and  disodium  EDTA, 

48377 
Chlorine  dioxide,  34587 

Correction,  45522 
Meat  and  poultry  products;  substances  approved, 

51758 
Paper  and  paperboard  components — 
l3-dihalo-5,5-dimethylhydantoin.  40496 
2,2-dibromo-3-nitrilopropionamide,  20727 
2-acrylamido-2-methyi-propanesulfonic  acid. 

homopolymer,  sodium  salt,  8272 
4-(diiodomethylsulfonyl)  toluene,  70789 
Hydroxymethyl-5,5-dimethylhydantom  and 
1 ,3-bis(hydroxymethyl>-5,5- 
dimethylhydantoin,  16518 
Imidazolium  compounds.  36786 
Polyamidoamine-ethyleneimmc- 

epichlorohydrin  resin,  13675 
Sodium  xylenesulfonate,  34081 
Pax>xy acetic  acid.  etc.  (mixture);  safe  use  as 
antimicrobial  agent  on  red  meat  carcasses. 
70660 
Polydextrose,  64604.  79718 
Polymers — 
2-propcnoic  acid,  polymer  with  2-ethyl-2- 
((( 1  -oxo-2-propcnyl)oxy  )methyl>- 1 ,3- 
popanediyl  di-2-propenoate  and  sodium 
2-propenoate.  16816 
Di-2-ethylhexyl  terephthalate,  52907 
Ethylene-norbomene  copolymers.  3384 
Ethylene-octene- 1  copolymers.  16313 
Ethylene-vinyl  acetate-vinyl  alcohol 

copolymers.  17134 
Hydrogenated  butadiene/actylonitrile 

copolymers,  68888 
Polypheny lene  sulfone  resins,  15057 
Polyurethane  resins  manufactured  bom 
diphenylmethane  diisocyanate,  1 ,4- 
butanediol,  and  adipic  acid,  26744 
Secondary  direct  food  additives — 

Acidified  sodium  chlonte  solutions,  1776 
Sodium  stearoyl  lactylate,  60858 
Food  for  human  consumption: 
Current  good  manufacturing  practice  for 
finished  pharmaceuticals  and  voluntary 
filing  of  cosmetic  product  ingredient 
composition  statements.  CFR  technical 
amendments,  18888 
Food  labeling — 
Dietary  supplements;  effect  on  structure  or 
fiinction  of  body;  types  of  statements, 
definition.  1000.  11205.  58346 
Plant  sterol/stanol  esters  and  coronary  heart 

disease,  health  claims,  54686,  70466 
Regulations  uniform  compliance  date.  69666 
Shell  eggs,  safe  handling  statements,  labeling, 
and  refrigeration  of  eggs  held  for  retail 
distribution,  76092 
Substance-disease  relationships  in  labeling  of 
foods  and  dietary  supplements, 
regulations  revoked,  58917 
Irradiation  m  production,  processing,  and 
handling  of  food — 
Seeds  for  sprouting;  safe  use  of  ionizing 
radiation  to  control  microbial  pathogens, 
64605.  67477 
Shell  eggs,  fresh;  safe  use  of  ionizing 

radiation  for  salmonella  reduction,  45280 
Ultraviolet  (UV)  irradiation;  safe  use  to 
reduce  human  patfiogens  and  other 
microorganisms  in  juice  products,  71056. 
76005 
Human  drugs: 
Aqueous-based  drug  products  for  oral 

inhalation;  sterility  requirement.  34082 
Cold,  cough,  allergy,  bronchodilator.  and 
antiasthmatic  products  (OTC) — 
Antitussive  products  containing  camphor  or 
menthol,  final  monograph.  46864 
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Investigational  new  drugs  applications — 
Products  intended  for  life-threatening  diseases 
and  conditions;  clinical  hold  regulations, 
34963 
Labeling  of  drug  products  (OTC) — 
Standardized  format;  compliance  dates,  partial 

extension,  38191 
Standardized  format;  technical  amendment,  7 
Miscellaneous  CFR  corrections,  81739 
New  drug  applications — 
Court  decisions,  ANDA  approvals,  and  180- 
day  exclusivity,  43233 
Drug  master  files,  1 776 
Ophthalmic  vasoconstrictor  products  (OTC); 

warning  revision  and  addition,  38426 
Postmarketing  studies;  status  reports,  64607 
Prescription  drug  marketing — 
Effective  date  delayed,  etc.,  25639 
Hearing,  56480 
Sunscreen  products  (OTC);  final  monograph, 

36319 
Topical  antifungal  products  (OTC);  final 

monograph  amendment,  52302 
Topical  otic  products  (OTC)  for  drying  water- 
clogged  ears;  final  monograph  amendment, 
48902 
Total  parenteral  nutrition;  aluminum  in  large 
and  small  volume  parenterals;  labeling 
requirements,  4103 
Human  subjects  protection: 

Definitions;  CFR  correction,  81739 
Interstate  quarantine: 
Communicable  diseases  control,  apprehension 
and  detention  of  persons  with  specific 
diseases;  transfer  of  regulations,  49906 
Medical  devices: 
American  Society  for  Testing  and  Materials; 
amendments  to  reflect  current  citations, 
3584,  44435 
Correction,  51532 
Anesthesiology  devices — 
Nitric  oxide  administration  apparatus,  nitric 
oxide  analyzer,  and  nitrogen  dioxide 
analyzer;  classification  into  class  II, 
11464 
Upper  airway  obstruction  relief  devices; 
classific?>tion,  39098,  47669 
Cardiovascular  devices — 
Cardiopulmonary  bypass  accessory 

equipment,  goniometer  device,  and 
electrode  cable  devices,  1 93 1 7 
Stainless  steel  vascular  tunnelers  of  single 
unit  construction;  premarket  notification 
exemption,  1 1466 
Cigarettes  and  smokeless  tobacco  products; 
restriction  of  sale  and  distribution  to 
protect  children  and  adolescents; 
revocation,  17135,  66636 
Class  1  devices;  premarket  notification  and 

reserved  devices  exemption,  2296 
Class  111  preamendment  devices;  lung  water 
monitor,  powered  vaginal  muscle 
stimulator  for  therapeutic  use,  and 
stairclimbing  wheelchair,  19833 
Clinical  chemistry  and  clinical  toxicology 
devices — 
Biotinidase  test  system,  16520 
Class  II  devices;  triiodothyronine  test  system; 
premarket  notification  exemption,  62285 
Dental  devices — 

Endosseous  dental  implant  accessories; 
reclassification  fix)m  Class  III  to  Class 
1.60098 
Laser  fluorescence  caries  detection  device, 
18234 


Gastroenterology  and  urology  devices — 
Barium  enema  retention  catheters  and  tips 

with  or  without  bag,  76930 
Extracorporeal  shock  wave  lithotripter, 

reclassification,  48609 
Implanted  mechanical/hydraulic  urinary 
continence  device;  premaikex  approval 
requirement;  effective  date,  57726. 
64619 
Nonimplanted,  peripheral  electrical 

continence  device,  18236 
Penile  inflatable  implant;  premarket  approval 

requirement,  19650 
Penile  rigidity  implant;  reclassification,  4881 
General  and  plastic  surgery  devices — 
Nonabsorbable  expanded 

polytetrafluoroethylene  surgical  suture; 
reclassification,  20734 
Stainless  steel  suture;  reclassification,  19835 
General  hospital  and  personal  use  devices — 
Liquid  chemical  sterilants/high  level  and 
general  purpose  disinfectants; 
classification,  36324 
Subcutaneous,  implanted,  intravascular 
infusion  port  and  catheter,  and 
percutaneous,  implanted,  long-term 
intravascular  catheter;  classification, 
37041 
Hearing  aids;  technical  data  amendments,  10012 
Hematology  and  pathology  devices— 
OvCT-the-counter  test  sample  collection 
systems  for  drugs  of  abuse  testing; 
reclassification  and  designation  as 
restricted  devices,  1 8230 
Immunology  and  microbiology  devices — 
Anti-Saccharomyccs  cerevisiae  (S.  ccrevisiae) 
antibody  (ASCA)  test  systems; 
classification,  70305 
Information  processmg  procedures;  obtaining, 
submitting,  executmg,  and  filing  of  forms; 
change  of  addresses,  17136 
Manufacturers,  importers,  distributors,  and 
health  care  (user)  facilities;  adverse  events 
reporting  requirements,  4112 
Menstrual  tampons  labeimg,  ultra  absorfoency. 

62282 
Obstetrical  and  gynecological  devices — 
Clitoral  engorgement  device;  classification, 

47305 
Female  condoms,  classification,  31454 
Obstetric  data  analyzer  (Class  III 

preamendments  device);  premarket 
approval  requirement;  effective  date,  41330 
Ophthalmic  devices — 
Peripheral  iridotomy; 

neodymium :  yttri  um :  aluminum :  garnet 
(Nd;YAG)  laser,  reclassification  and 
codification,  6893 
Orthopedic  devices 

Cardiopulmonary  bypass  accessory 

equipment,  goniometer  device,  and 
electrode  cable  devices,  1 93 1 7 
Physical  medicine  prosthetic  devices — 
Cardiopulmonary  bypass  accessory 

equipment,  goniometer  device,  and 
electrode  cable  devices,  1 93 1 7 
Reclassificabon  of  28  preamendments  class  III 

devices  into  class  II.  17138 
Technical  amendments,  43690 
National  Environmental  Policy  Act; 
implementation: 
Food  contact  substance  notification  system, 
30352 
Effective  date,  60359 
Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  et  al.,  34959 


Headquarters  and  field  offices;  addresses  update. 
19829 
Practice  and  procedure: 

Hearings;  authority  citation  revisions,  25440 
Public  information;  communications  with  State 
and  foreign  government  officials,  1 1881 

PROPOSED  RULES 

Administrative  practice  and  procedure: 

Good  guidance  practices.  7321 
Animal  drugs,  feeds,  and  related  products: 

Presubmission  conferences,  51782 
Biological  products: 

Blood  and  blood  components — 
Current  good  manufacturing  practice; 
consignees  and  transfusion  recipients 
notified  of  increased  risk  of  HCV 
infection  transmission  ("lookback"), 
69378 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitonng — 
Medical  imaging  drugs  and  biologies, 

development;  evaluation  and  approval; 
industry  guidance.  46674 
Licensed  anti-human  globulin  and  blood 

grouping  reagents;  requirements,  77532 
Prescription  drug  products;  labeling 

requirements,  81082 
Prescrifrtion  drugs;  labeling  requirements,  18934 
Republication,  21378 
Electronic  records  and  electronic  signatures: 
Technical  implementation;  meeting  and  request 
for  presentation  abstracts,  8669 
Food  additives: 
Food  contact  substance  notification  system, 
43269 
Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements;  safety  issues  associated 
with  use  during  pregnancy,  public 
meeting.  9230,  10598 
Dietary  supplements;  use  of  health  claims 
based  on  authoritative  statements; 
meeting.  14219 
Dietary  supplements  containing  ephedrine 
alkaloids;  partially  withdrawn,  17474 
Foods  processed  with  alternative  nonthermal 
technologies;  use  of  term  "fresh". 
41029.  56835 
Trans  fiitty  acids  in  nutrition  labeling,  nutrient 
content  claims,  and  health  claims.  7806, 
75887 
Human  bone  allograft;  manipulation  and 

homologous  use  m  spine  and  other  orthopedic 
reconstruction  and  repair;  public  meetmg, 
44485.  77838 
Human  cellular  and  tissue-based  product  doiK>rs; 

suitability  determmations,  20774 
Human  drugs: 

Antibiotic  drugs;  marketing  exclusivity  and 

patent  provisions,  3623 
Applications  for  FDA  approval  to  market  new 
drug;  postmarketing  reporting  requirements, 
66665 
Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  products  (OTC) — 
Antihistamine  products;  administrative  record 
reopening,  51780 
Digoxin  products  for  oral  use;  marketmg 

conditions;  revocation,  70538 
Drug  products  discontinued  fit)m  sale  for 

reasons  of  safety  or  effectiveness;  Ust,  256 
New  drug  applicants;  patent  holder  notification 

requirements;  withdrawn.  12154 
Prescription  drugs;  labeling  requirements,  18934 

Republication,  21378 
Systemic  antibacterial  products;  labeling 
requirements.  565 1 1 
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Human  drugs  products: 
Prescription  drag  products;  labeling 
requirements,  81082 
Mammography  Quality  Standards  Act; 
iniplanentation: 

I  I  Mammography  facilities;  State  certification, 

I I  16847 
Correction,  26162 

Medical  devices: 
American  Society  for  Testing  and  Materials; 
amendments  to  reflect  current  citations, 
^627 
Anesthesiology  devices — 

Apnea  monitor;  special  controls,  57301 
Cardiovascular  and  physical  medicine  devices — 
Cardiopulmonan  bypass  accessory  equipment 
and  electrode  cable,  premarket 
notification;  exemptions  revocation,  2364 
Device  tracking,  24144 
Infant  apnea  monitor  performance  standard; 

withdrawn,  "^7303 
Menstrual  tampons  labeling;  change  from  junior 

to  light  absorbency,  623 1 7 
Physical  medicine  devices — 
I     lonotophoresis  device;  identification  revision, 
f  50949 

Postmarket  surveillance,  52376 
Reclassification  of  38  preamendments  Class  III 
devices  into  Class  II,  20933,  70325 
National  Environmental  Policy  Act; 
implementation 
Food  contact  substance  notification  system, 
30366 

NOTICES 

Agency  information  collection  activitieo: 
Proposed  collection;  comment  request,  779, 
2631,8713,8714,  12011,  12013,  13405, 
15340,  15341,  17282,  17283,  181 10, 
19910,  19912,  25491,  31 178,  34196, 
35648,  36509,  36816,  38288,  39150, 

41472,  41674,  44061,  45382,  45987, 
45988,  45990,  47734,  48245,  49989. 
50539,  50540,  54279,  54282,  55633. 
56314,  56585,  56586,  57612,  57614. 

57615.  59849,  60195,  65858,  69314, 
70916,  75940,  77633,  80437 

Reporting  and  recordkeeping  requirements, 
2632,  2633,  3719,  6613,  8715,  8982. 
12014,  19914,  20991,  25735,  31179, 
35099,  35650,  38289,  44062,  47735, 
51324,  54052,  54283,  55027,  56588, 

57616,  59005,  64222,  75291,  75941, 
75942,  76647,  77383,  77635,  77636,  80439 

Submission  for  OMB  review;  comment  request, 
4249,4979,  10811,  15343,  15345,  17284, 
18111,  18338,  19915,  33329,  34713, 
35651,  38290,  38292,  40100,  40101, 

41473,  41676,  41678.  41679.  47736. 
50541.  55027,  55262,  55634,  56315, 
57192,  57193,  57194,  57616,  57617, 
59851,  59852,  59853,  61339,  62359, 
64222,  64716,  67385,  67388,  69314, 
69317,  70917,  75942,  77383,  80440, 
81528,81530 

Animal  drugs,  feeds,  and  related  products: 
Albendazole  suspension  for  goats,  20824 
Bapten,  4982 

Cefbofiir  sodium  injection  for  goats,  3991 1 
Enrofloxacin  for  pwultry;  proposal  to  withdraw 

approval;  hearing,  64954 
Streptogramin  resistant  Enterococcus  faecium 
attributable  to  streptogramins  use  in 
animals;  ]iublic  health  impact;  risk 
assessment  comment  request,  etc.,  20992 
Tilmicosin  phosphate  injection  for  sheep;  data 
availability,  47992 


Biological  product  licenses: 

Optimum  Healthcare,  Inc.,  6213 
Biological  products: 

Bacterial  vaccines,  etc.;  efficacy  review 
implementation;  reclassification  order, 
31003 
Biologies  submissions;  temporary  deferment  of 
activities  at  Biologies  Evaluation  and 
Research  Center,  38835 
Patent  extension,  regulatory  review  period 
determinations^ 
Certiva,  4614 
Rotashield,  4983 
Unrelated  allogeneic  peripheral  and  placental/ 
umbilical  cord  blood  hematopoietic  stem/ 
progenitor  cell  products;  standards; 
comment  request,  20825 
Color  additive  petitions: 
COPA  Distributors,  Inc.;  w^thdrawn,  46721 
FEM,  Inc  ,  50543 
Kraf^  Foods,  Inc.,  13770 
Wesley  Jessen  Corp.,  36148 
Committees;  establishment,  renewal,  termination, 
etc.: 
Allergenic  Products  Advisory  Committee  et  al., 

69776 
Biologies  Evaluation  and  Research  Center  and 
Drag  Evaluation  and  Research  Center — 
Nonvoting  industry  representation,  49991 
Nonvoting  members  of  industry  interests  on 
public  advisory  committees,  49990, 
55981 
Food  Advisory  Committee,  46463 
Gastrointestinal  Drags  Advisory  Committee  et 

al ,  64965 
Medical  Devices  Advisory  Committee — 
Public  advisoiy  panels  or  committees,  SS028 
Public  advisoiy  panels  or  committees; 
nonvotiRg  representatives  of  consumer 
and  industiy  interests,  48716 
Pharmaceutical  Sciaice  Advisory  Committee, 

45991 
Pharmacy  Compounding  Advisory  Committee, 

65320 
Possible  Long-Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  Special 
Studies  Advisory  Committee  et  al.,  14594 
Controlled  Substances  Act: 
Psychotropic  Substances  Convention; 
international  drag  scheduling — 
4-bromo-2,5-dimethoxyphenethylamine  (2C- 
B),  etc.,  24969 
Debarment  orders: 

Elshciraiha.  Rami,  58555 

Girdhari,  Premchand.  3454 

Marcus,  Jay,  58556 

Matkari,  Rajararo  K.,  conviction  reversal  and 

debarment  termination.  37154 
Uddin,  Mohammad,  58557 
Food  additive  petitions: 
Alcide  Corp.,  782,  54855 
Asahi  Chemical  Industry  Co.,  Ltd.,  et  al.; 

withdrawn,  70918 
Bayer  Co.,  12014,58091 
BetzDearbom,  43024 
Ciba  Specialty  Chemicals  Corp.,  1908 
Cognis  Corp;  withdrawn,  50543 
Cultor  Food  Science,  Inc.,  e»  al.,  3719 
Dow  Chemical  Co.,  58557 
Ecolab,  Inc.,  37155 
Eka  Chemicals,  Inc.,  11319 
Electric  Power  Research  Institute,  55264 
FMC  Corp.,  14983 
Food  Irradiation  Coalition,  493 
Hoechst  Aktiengesellschafi,  13770 
Milliken  &  Co.  et  al.,  42014 


Minnesota  Mining  &  Manufacturing  Co.,  43025 
Nalco  Chemical  Co.,  25736 
National  Center  for  Food  Safety  and 

Technology,  11320 
National  Food  Processors  Association,  3242 
Nippon  Shokubai,  41079 
Procter  &  Gamble  Co..  1 1585,  15645 
Rohm  &  Haas  Co.,  23337 
Thomas  J.  Lipton.  Inc.,  16396 
Tritex  Co.,  Inc.,  12015 
Troy  Corp.,  65859 
Troy  Corp  ;  withdrawn,  50543 
W.R.  Grace  &  Co.,  Ltd.;  withdravm,  60968 
Food  and  color  additives;  premarket  review  and 
approval  improvement  in  Food  Safety  and 
Applied  Nutrition  Center,  26215 
Food  for  human  consumpcion: 
Food  Chemicals  Codex;  4th  Edition — 
Monographs,  test  (xocedures,  and  test 
solutions,  revisions,  48521 
Food  labeling — 
Added  sugars;  citizen  petition  availability, 

39414 
Dietary  supplements;  health  claims  and  labd 
statements,  Pearson  court  decision 
implementation  strategy  update,  59855 
Dietary  supplements;  statements  concerning 
effect  of  product  on  body  structure  or 
function;  citizen  petitions  availability, 
63256 
Dietary  supplements  containing  ephednne 
alkaloids;  adverse  event  reports,  etc., 
17509,  17510,32113.46721 
Health  claims  and  label  statements;  scientific 
data  and  information  request,  4252 
Identity  standards  deviation;  market  testing 
permits — 
Icd>erg  Industries  Corp.;  iceberg  water. 

54283 
Krafl  Foods,  Inc.;  grated  parmesan  cheese, 
83040 
Oxytetracycline  in  shrimp;  safety  data 
availability.  26216 
Grant  and  cooperative  agreement  awards: 
Fundacion  Mexicana  para  la  Salud.  Int.  Hospital 

O'Horan.  79865 
Interstate  Shellfish  Sanitation  Conference. 

81871 
Iowa  State  University,  83040 
National  Academy  of  Sciences.  59191 
New  Mexico  State  University;  Waste- 
Management  Education  and  Research 
Consortium.  45083 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Food  Safety  and  Applied  Nutrition  Center — 

Program  jxiorities;  comment  request,  39415 
Food  safety  research,  42382 
Innovative  food  safety  projects,  19774 
Microbiok>gical  hazards  associated  with  food 
animal  production  environment;  research 
studies,  8174 
Chphan  drag  products;  safety  and  effectiveness 
in  rare  diseases  and  conditions;  clinical 
studies,  48523 
State  Food  Safety  Task  Force  meetings; 
conference  grants.  3720 
GRAS  or  prior-sanctioned  ingredients: 
American  Dairy  Products  Institute;  petition 

withdrawn,  48718 
Fuji  Oil  Co.,  Ltd.;  petition  withdrawn,  60968 
Procter  &  Gamble  Co.,  56315 
Sankyo  Co.,  Ltd.,  13771 
Harmonisation  International  Conference; 
guidelines  availability: 
Active  pharmaceuticals  ingredients;  good 
manufacturing  practice,  46936 
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Clinical  investigation  of  meUicinal  |>roducts  in 

pediatric  population.  19777 
Human  pharmaceuticals;  safety  phannacology 

studies.  48246 
Impurities  in  new  drug  products,  44791,  45085 
M4  Common  Technical  Document,  7024,  51621 
Medicinal  products  in  pediatric  population;  El  I 

clinical  investigation.  78493 
New  antihypertensive  drugs;  clinical  evaluation 

principles,  48720 
New  drug  substances  and  new  drug  products — 
Chemical  substances;  lest  procedures  and 
acceptance  criteria;  Q6A  specifications, 
83041 
Stability  testing,  21446 
Human  drugs: 
Digoxin  products  for  oral  use;  new  drug  status 
and  marketing  conditions;  reafflrmation, 
70573 
Drug  products  discontinued  from  sale  for 

reasons  other  than  safety  or  effectiveness — 
Carbinoxamine  maleate  4  milligrams  per  5 

cubic  centimeters,  18998 
Fluoxetine  hydrochloride  20-miIligram 

tablets.  38561 
Hydrocodone  bitartraie  and  acetaminophen 

tablets  USP.  5  mg/325  mg.  16396 
Paroxetine  hydrochloride  I0-,  20-,  30-,  and 

40-milligram  capsules,  38562 
Ranitidine  effervescent  75-milligram  tablets, 
38561 
Human  pharmaceutical  facilities,  good 
manufacturing  practice  inspections; 
information  exchange;  U.S.  FDA  and 
Austrahan  Therapeutic  Goods 
Administration.  83063 
New  drug  applications — 
Apothecon.  Inc..  et  al..  58775 
Caramiphen  edisylate;  approval  denied.  42017 
Ferrante.  John  J.,  et  al.:  proposal  to  withdraw 

approval.  16397 
Isosorbide  dinitrate;  approval  withdrawn, 

42018 
Lilly  Research  Laboratories  et  al.;  approval 

withdrawn,  14983,  55264 
SangStat  Medical  Corp.;  approval  withdrawn, 
75717 
Orphan  dnig  and  biological  designations; 

cumulative  list.  1 1066 
Parenteral  multivitamin  products;  drug  efficacy 

study  implementation,  21200 
Patent  extension;  regulatory  review  period 
determinations — 
Arava,  4429 
Azopu  4435 
GlucaGeo,  4432 
Lumbar  1/F  Cage.  4616 
Maxalt,  4428 
Plavix,  4430 
Refludan,  4431 

Sentinel  Model  2000/2010,  4433 
Teslascan,  4615 
Vitravene,  4434 

Wallstent  Coronary  Endoprosthesis,  7023 
Ziagen.  4431 
Pediatric  parenteral  multivitamin  products;  drug 
efficacy  study  implementation;  marketing 
conditions,  4253,  20825 
Positron  emission  tomography  drug  products; 

safety  and  effectiveness,  12999 
Prescription  drug  products — 

Levothyroxine  sodium;  compliance  dale 
extension,  24488 
Prescription  drugs;  user  fees  (2001  FY),  79107 
Medical  devices: 
Class  11  devices;  premarket  notification 
exemptions.  48527,  78494 


Microbiology  devices — 
Fully  automated  shori-term  incubation  cycle 
antimicrobial  susceptibility  devices; 
reclassificatioo  from  Oass  III  to  Class 
li.  12268 
Neurological  devices — 
Totally  implanted  spinal  cord  stimulator, 
reclassification  from  Oass  III  to  Class 
II,  54053 
Orthopedic  devices — 

Knee  jomt  patellofemorotibial  metal/polymer 
porous-coaled  uncemented  prosthesis, 
etc.;  reclassification,  12015 
Patent  extension;  regulatory  review  period 

determinations — 
Neuro  Cypemetic  Prosthesis  System,  31010 
Premarket  application  approvals.  list;  safety  and 

effectiveness  summaries  availability, 

16921,  17285,36817,78495 
Triiodothyronine  test  system  class  II  device; 

premarket  notificatioD  exemption,  42706 
Meetings: 
2001  National  Antimicrobial  Resistance 

Monitoring  System  Scientific  Meeting, 

70920 
Advisory  committees;  tentative  schedule,  16206, 

77636 
Allergenic  Products  Advisory  Committee,  3722 
Anti-Infective  Drugs  Advisory  Committee, 

8716,  3%23,  50995,  81874 
Anti-Infective  Drugs  Advisory  Committee  et  al., 

50994,50995 
Antiviral  Drugs  Advisory  Committee,  39623, 

55981,81874,81875 
Arthritis  Advisory  Committee,  15344,  35943, 

81875 
Biological  Resixmsc  Modifiers  Advisory 

Committee,  11785,  38292.  64224 
Biologies  Evaluation  and  Research  Center — 
Investigational  biological  product  trials; 
clinical  hold  oversight  committee.  493 
Blood  donor  history  questionnaire  streamlining; 

workshop.  56914 
Blood  donor  recruitment  practices;  workshop. 

37565 
Blood  Products  Advisory  Committee,  1 1785, 

32114,53017 
Cardiovascular  and  Renal  Drugs  Advisory 

Committee,  19781,59005 
Clinical  Phannacology  During  Pregnancy; 

Addressing  Clinical  Needs  Through 

Science.  59192 
Ginical  trial  requirements;  fH^A/industry 

exchange  conference  and  workshop.  50544 
Codex  Alimentarius  Commission — 

General  Principles  Committee.  11031,  13357 
Consumer  protection  priorities;  consumer 

roundtable,  69318 
Dermatologic  and  Ophthalmic  Drugs  Advisory 

Committee,  36451,  45384,  62722,  66254 
Egg  safety  action  plan,  151 19 
Endocrinologic  and  Metabolic  Drugs  Advisory 

Committee,  24489,  35100 
Food  Advisory  Committee,  54856 
Food-producing  animals;  antimicrobial 

resistance  and  monitoring  thresholds 

establishment,  46464,  57820,  83069 
Food  Safety  Risk  Analysis  Clearinghouse;  data 

quality  issues,  70922 
Fresh  Air  2000;  medical  gas  requirements; 

FDA/industry  exchange  workshop,  8 1 77 
Gastrointestinal  Drugs  Advisory  Committee, 

8180,  18113.37155 
Harmonization  International  Conference; 

pharmaceuticals  for  human  use  registration 

requirements,  25938 


Human  dose-response  relationships  prediction 

from  multiple  biological  models:  issues 

with  Cryptosporidium  parvum;  workshop. 

53018 
Imported  foods  safety,  3461 
Industry  grassroots  meeting;  partnership 

activities  report,  209% 
Investigational  new  drug  applications;  electronic 

submission  using  XML  to  create 

cumulative  table  of  contents,  83069 
Leveraging;  collaborating  with  stakeholders, 

8365 
Medical  device  establishments;  registration  and 

listing  and  medical  device  reporting 

baseline  reporting  process;  grassroots 

meetings,  49992 
Medical  device  quality  systems  inspection 

technique;  FDA/industry  exchange 

workshops,  10502,  13010 
Medical  devices;  Clinical  Laboratory 

Improvement  Amendments  (CLIA)'  waiver 

criteria;  public  workshop,  45384,  55981 
Medical  Devices  Advisory  Committee.  133, 

2415,  8181,  8716,  8982,  13981,  16401. 

18340,  21201,  36451,  37565.  39624, 

41474,  41475,  50995,  57355,  58278, 

62363,  62722.  63257.  66254.  66547, 

69941,75292 
Medical  Imaging  Drugs  Advisory  Committee, 

39416 
Medwatch/Medical  Device  Reporting/FDA 

Website  Navigation,  1 3408 
National  Center  for  Toxicological  Research 

Science  Advisory  Board.  31 180 
National  Mammography  Quality  Assurance 

Advisory  Committee,  783,  49246 
New  product  applications  review  process; 

interactive  workshop,  41476 
New  vaccines  evaluation;  safety  data;  workshop, 

56914 
Nonprescription  Drugs  Advisory  Committee, 

35100,38293,  52775 
Nonprescription  Drugs  Advisory  Committee  et 

al.,  52775 
Oncologic  Drugs  Advisory  Committee.  4436, 

6214,  51624,69318 
Over-the-counter  drug  products,  agency's 

approach  to  regulating;  hearing.  24704 
Peripheral  and  Central  Nervous  System  Drugs 

Advisory  Committee,  2416 
Pharmaceutical  Science  Advisory  Committee, 

6613,  15344,61340 
Phannaceutical  Science  Advisory  Committee  et 

al.,  62722 
Pharmacy  Compounding  Advisory  Committee, 

40104 
Prescription  Drug  User  Fee  Aci — 

Legislative  authority;  stakeholders,  47993 
Psychopharmacological  Drugs  Advisory 

Committee,  6377,  33330 
Radiofrequency  Micronucleus  Working  Group, 

42386 
Radiological  Health  Reengineering,  67389 
Ranch  Hand  Advisory  Committee,  57820, 

81876 
Reproductive  Health  Drugs  Advisory 

Committee,  1081 1,  1 1320,  50996 
Salmonella  enteritidis  research;  egg  safety, 

51324 
Scale-up  and  postapproval  changes, 

supplements,  and  other  postapproval 

changes;  TOAyindustry  exchange 

workshops,  8717,  41680 
Science  Board,  13981,  64224 
Technical  Electronic  Product  Radiation  Safety 

Standards  Advisory  Committee,  35452 
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Transmissible  Spongiform  Encephalopathies 

Advisory  Committee,  26217,  41476,  81876 
Useful  written  prescription  drug  information  for 

patients,  statiis,  7022 
Vaccines  and  Related  Biological  Products 
Advisory  Committee,  783,  10503,  24706, 
63604,  81877 
Memorandums  of  understanding: 

Centers  for  Disease  Control  and  Prevention; 
coordination  and  collaborative  efforts  and 
information  exchanges,  77639 
Centers  for  Disease  Control  and  Prevention  et 
al.;  animal  production  and  food  health 
interagency  coordinatmg  committee; 
establishment.  34200 
Food  Safety  and  Inspection  Service;  food 
ingredients  and  r^iiation  sources  used  in 
meat  and  poultry  products  production; 
listing  or  approval,  33330 
Reports  and  guidance  documents;  availability,  etc.: 
Abbreviated  new  drug  applications — 
Archival  copy;  electronic  submission: 

guidance.  4436 
Referencing  discontinued  labeling  for  listed 
drugs,  64225 
Allergic  rhinitis;  clinical  development  programs 

for  drug  products,  38563 
Antimicrobial  drugs  use  in  food-producing 
animals;  thresholds  establishment; 
discussion  paper,  83070 
Antimicrobial  resistance,  public  health  action 

plan,  38832 
Antimicrobial  susceptibility  devices  assessment; 

review  cnteria,  12271 
Anti-saccharomyces  cerevisiae  (S.  cerevisiae) 
antibody  (ASCA)  premarket  notifications; 
Class  II  special  control  guidance,  70356 
Appeals  above  division  level,  formal  dispute 

resolution;  industry  guidance,  12019 
Apple  juice,  apple  juice  concentrates,  and  apple 
juice  products;  adulteration  with  patulin; 
compliance  policy  guide  and  supporting 
document.  37791 
Biological  products;  human  blood  and  blood 
components  for  transfiision  or  further 
manufacture;  approved  application  changes; 
industry  guidance,  134 
Blood  and  blood  components;  uniform  labeling 

standards;  recognition  and  use,  35944 
Blood  standards — 
Gamma  irradiated  blood  and  blood 

components,  licensing  pilot  program  and 
industry  guidance,  13982 
Immunization  of  source  plasma  donors  using 
immunogen  red  blood  cells  from  outside 
supplier;  CBER  pilot  licensing  program; 
industrs  guidance,  44537 
Botanical  drug  products,  49247,  78496 
Bottled  water;  feasibility  of  appropriate  methods 
of  informing  customers  of  contents,  8718, 
51833 
Cancer  drug  and  biological  products;  clinical 

data  in  marketing  applications,  67389 
Carcinogenicity  study  protocol  submissions, 

66757,  69995 
Chemistry,  manufacturing,  and  controls 

documentation,  analytical  procedures  and 
methods  validation;  industry  guidance, 
52776 
Chronic  cutaneous  ulcer  and  bum  wounds; 

treatment  products  development,  39912 
CLIA  categonzation.  administrative  procedures. 

49582 
Clinical  trials  for  serious  or  life-threatening 
diseases:  information  program;  data  bank 
establishment;  industry  guidance.  16620 


Combined  oral  contraceptives,  labeling  for 

healthcare  providers  and  patients,  42387 
Commodities  with  methyl  parathion  residues; 
channels  of  trade  policy;  industry  guidance, 
35376 
Complete  responses  to  clinical  holds; 

submission  and  review,  64226 
Condoms;  surveillance  and  detention  without 

physical  examination,  49585 
Conjugated  estrogens,  USP:  LC-MS  method  for 
both  qualitative  chemical  characterization 
and  qualitative  pharmaceutical  equivalence 
documentation,  12556 
Court  decisions,  ANDA  approvals,  and  180-day 
exclusivity  under  Hatch-Waxman 
Amendments  to  Federal  Food,  Drug,  and 
Cosmetic  Act.  industry  guidance,  16922 
Current  guidance  documents  at  FDA;  annual 

comprehensive  list,  45428 
Devices  contaming  dry  natural  rubbw  that 

contact  humans;  user  labeling  requirements; 
alternate  requirement  approval,  3462 
Dioxin  in  anti-caking  agents  used  in  animal  feed 
and  feed  ingredients,  industry  guidance, 
20996 
Donor  questioning  regarding  possible  exposure 

to  malaria;  recommendations,  36452 
Egg  safety  national  standards;  current  thinking 

papers;  meeting,  42707 
E-mail  submissions — 
Animals  not  intended  for  immediate 
'     slaughter,  final  disposition  notice,  '10104 
New  Animal  Drug  Evaluation  Office;  meeting 

or  teleconference  request.  40108 
Slaughter  for  human  food  purposes;  notice 

of  intent.  40106 
Veterinary  Medicine  Center  information, 
40109 
Extracorporeal  shock  wave  lithotripters  for 
kidney  and  ureteral  calculi  fragmentation; 
premarket  notifications  (510(k)s)  content, 
48718 
FDA  retail  food  program  database  report  of 
foodbome  illness  risk  factors;  meeting, 
54056 
Female  sexual  dysfunction:  clinical  development 

of  drug  products  for  treatment,  31916 
Food  and  Drug  Administration  Modernization 
Act  of  1997— 
Recognized  standards  list  modifications 

(Recognition  List  Number:  004),  69022 
Section  216;  guidance,  48719 
Food-contact  substance  notification  system, 

43377 
Fumonisin  levels  in  human  foods  and  animal 

feeds,  35945 
Guidance  documents;  quarteriy  list,  13771, 

33553 
HACCP  records  pertaining  to  safe  and  sanitary 
processing  of  fish  and  fishery  products; 
inspection  or  access  refiisal,  68 1 50 
Herpes  labialis;  OTC  treatment  with  antiviral 

agents;  industry  guidance,  12272 
Human  drug  products  (OTC);  labeling— 
Column  format,  79371 
Submitting  requests  for  exemptions  and 
deferrals,  79371 
Human  prescription  drugs  and  biologies 

labeling,  adverse  reactions  section;  content 
and  form.  38563 
Import  alert;  detention  without  physical 
examination  of  active  pharmaceutical 
ingredients  appearing  to  be  misbranded. 
etc..  75718 
Indwelling  blood  gas  analyzers;  premarket 
notification  (5 10(k))  .submissions,  70357 
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Food 

Infant/child  apnea  monitor,  SIO(k)  submissions, 

57355 
Institutional  review  boards,  clinical 

investigators,  and  sponsors;  exception  from 
informed  consent  requirements  for 
emergency  research,  16923 
Investigational  new  drug  meetings  for  human 
drugs  and  biologies;  chemistry, 
manufacturing,  and  controls  information; 
industry  guidance,  5645 
In  vivo  bioavailability  and  bioequivalence 
studies  for  immediate  release  soUd  oral 
dosage  forms  based  on  biopharmaceutics 
classification  system;  waiver.  53019 
Mammography  Quality  Standards  Act — 
Final  regulations  document  No.  2;  compliance 

guidance,  10096,  44538 
Final  regulations  document  No.  4;  compliance 
guidance,  55265 
Medical  devices — 

Drugs  of  abuse;  over  the  counter  screenmg 

tests,  premarket  notifications,  68151 
European  Union  and  U.S.  mutual  recognition 
agreement  annex  implementation  plan; 
confidence  building  activities  annex, 
59006 
Medical  device  tracking,  3722 
Patient  labelmg.  11586 
Premarket  approval  applications,  list;  safety 
and  effectiveness  summaries  availabihty, 
54057 
Premarket  notification  submissions,  20995 
Prescription  use  drugs  of  abuse  assays 

premarket  notifications,  68 1 52 
Refractive  implants;  investigational  device 
exemptions  and  premarket  approval 
applications,  46938 
Surveillance  and  detention  without  physical 
examination  of  surgeons"  andor  patient 
examination  gloves.  45991 
Use  safety;  human  factors  engineering 
incorporation  into  risk  management; 
industry  and  FDA  reviewers  guidance, 
44539 
Metallic  plasma  sprayed  coatings  on  orthopedic 
implants;  testing,  etc.;  industry  guidance, 
4981 
New  animal  drug  approval;  use  of  supporting 
published  literature;  mdustry  guidance, 
20997 
New  drug  applications;  impurities  m  drug 
substaiKes;  industry  guidance,  10097 
Nitric  oxide  delivery  apparatus,  nitric  oxide 
analyzer,  and  nitrogen  dioxide  analyzer; 
premarket  notification  submissions,  3723 
Orally  administered  drug  products; 

bioavailability  and  bioequiv Jence  studies; 
general  considerations,  64449 
Parathyroid  hormone  development  for 

prevention  and  treatment  of  osteoporosis; 
industry  guidance,  373% 
Pasteurized  milk  ordinance  defined  dairy 

products;  importation,  39912 
PDUFA  products;  formal  meetings  with 

sponsors  and  appUcants;  industry  guidance, 
12020 
Pediatric  exclusivity;  report  to  Congress; 

comment  request,  26217 
Pediatric  oncology  studies  in  response  to  written 

request,  38564 
Pediatric  rule  compliance;  recommendations, 

75720 
Photosafety  testing;  mdustry  guidance,  1399 
Positron  emission  tomography  drug  products; 
content  and  format  of  new  drug 
applications  and  abbreviated  new  drug 
applications;  industry  guidance,  13010 
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PrescriptioD  device  labeling  requirements, 

alternative;  industry  guidance,  3463 
Prescription  Drug  User  Fee  Act — 
PDUFA  II  five-year  plan;  2000  FY  update, 
46465 
Published  literature  use  in  support  of  new 

animal  drug  approval,  66758 
Reprocessing  and  reuse  of  single-use  devices; 
review  prioritizabon  scheme;  and 
enforcement  priorities  for  single-use 
devices  reprocessed  by  third  parties  and 
hospitals,  7027 
Reproductive  toxicity  studies  for  preventive 
vaccines  for  infectious  disease  indications; 
considerations,  54534 
Seafood  HACCP  transition  guidance,  4984 
Single-use  devices — 
Reprocessed  by  third  (parties  and  hospitals; 

enforcement  priorities,  49583 
Reprocessing  and  reuse;  risk  categorization 
scheme;  guidance,  4985 
Slun  irritation  and  sensitizatioD  testing  of 

generic  transdermal  drug  products;  industry 
guidance,  5353 
Special  protocol  assessment;  industi^  guidance, 

6377 
Staff,  industry  and  third  parties  implementation 
of  third  party  programs  under  FDA 
Modernization  Act,  44540 
Standardized  dust  mite  and  grass  allergen 

vaccines;  potency  limits;  revised  protocol; 
reviewers  guidance.  7557,  69777 
Standardized  grass  pollent  exacts;  stability 

protocols;  testing  limits,  69778 
Statutory  compliance;  agency  plan,  67012 
Street  drug  alternatives;  industrv  guidance 

17512 
Supplemental  applications  for  approved  new 
animal  drugs;  Center  responsibility  and 
standards  for  prompt  review;  guidance 
6214 
Testing  for  replication  competent  reti^ovirus  in 
reo^oviral  vector  based  gene  therapy 
products,  etc.;  supplemental  guidance. 
62364 
Totally  implanted  spinal  cord  stimulators  for 
pain  relief;  special  contiBi  guidance  for 
[  remarket  notifications,  54058 
Variances  for  blood  collection  from  individuals 

with  hereditary  hemochromatosis,  79866 
Veterinary  Medicinal  Products,  International 
Cooperation  on  Harmonisation  of  Technical 
Requirements  for  Registiation — 
Anthehnmtics  effectiveness;  specific 

recommendations  for  feline  and  poultry; 
comment  request.  62723,  791 13 
Impurities  in  new  veterinary  drug  substances, 

42020 
Impurities  in  new  veterinary  medicinal 

products,  42019 
Medicated  premixes  (VICH  GL8)  stability 

testing,  13785 
Veterinary  drug  residues  in  human  food; 
safety  and  reproduction  stiidics.  79106, 
79373 
Veterinary  medicinal  products 

pharmacovigilance;  adverse  event  reports 
management;  comment  request,  791 1 1 
Summary  judgment  and  permanent  injunction; 
fmal  amended  order 
Washington  Legal  Foundation  v.  Henney; 
decision,  14286 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Vegetable  protein  products  requirements 
modification,  12429 
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Free  and  reduced  price  meals  and  free  milk 
in  schools — 
Eligibility  verification  requirements;  CFR 
correction,  3 1 427 
National  school  lunch  program — 
blended  beef,  pork,  poultiy,  or  seafood 

products;  identification,  36315 
Menu  planning  alternatives,  26904.  31371 
Vegetable  protein  products  requirements 
modification,  12429 
School  breakfast  program — 
Blended  beef,  pork,  poultry,  or  seafood 

products;  identification.  36315 
Menu  planning  alternatives,  26904,  31371 
Vegetable  protein  products  requirements 
modification.  12429 
Summer  food  service  program — 
Legislative  reforms  implementation.  82246 
Legislative  reforms  implementation  and 

program  meal  service  during  school  year 
paperwork  reduction,  and  targeted  State 
monitoring;  correction,  50127 
State  agency  responsibilities;  CFR  concction. 

38409 
Vegetable  protein  products  requirements 
modification.  12429 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Certification  integrity.  3375.  77245 
Infant  formula  rebate  contracts;  bid 
solicitations;  requirements  and 
evaluation.  51213 
Personal  Responsibility  and  Work 

Opportunity  Reconciliation  Act  of  1996; 
WIC  mandates  implementation,  53523, 
80280 
Public  Law  106-224;  nondiscretionary 

funding  modifications.  77769 
Vendor  management  systems;  mandatory 
selection  criteria,  limitation  of  vendors, 
tiaining  requirements,  high-risk  vendors 
identification  criteria,  etc.,  83248 
Food  distribution  programs: 
General  regulations  and  poUcies;  CFR 

corrections,  65707 
Indian  reservations;  income  deductions  and 
miscellaneous  provisions,  4783 1 
Food  stamp  program: 
Coupons  issuance  and  use;  electronic  benefits 

transfer  systems;  audit  requirements,  10675 
Electi-onic  benefit  tiansfer  system — 
Adjusttnents,  41321 
Interoperability  and  portability,  49719 
Food  stamp  recipient  claims;  establishment  and 
collection  standards,  41752 
Correction,  47587 
Personal  Responsibihty  and  Work  Opportunity 
Reconciliation  Act  of  19%; 
implementation — 
Coupons  replacement  by  electronic  benefit 

transfer  systems,  59105 
Noncitizen  eligibility  and  certification 

provisions,  70134 
Non-discretionary  provisions,  64581 
Retailer  application  processing.  52642 
State  agencies;  administrative  costs  payment, 
33433 

PROPOSED  RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Afterschool  care  programs;  snacks 

reimbursement.  60502 
Children's  eligibility  information;  disclosure, 

45725 
Management  and  program  integrity 
improvement,  55102 


Free  and  reduced  price  meals  and  free  milk 
in  schools — 
Afterschool  care  programs;  snacks 

reimbursement,  60502 
Children's  eligibility  information;  disclosure, 
45725 
National  school  lunch  program — 
Afterschool  care  programs;  snacks 

reimbursement,  60502 
Alternatives  to  standard  application  and  meal 
counting  procedures.  5791 
School  breakfast  program — 
Alternatives  to  standard  application  and  meal 
counting  procedures.  5791 
Special  milk  program — 
Children's  eligibility  information;  disclosure. 
45725 
State  administrative  expense  funds — 
Afterschool  care  programs;  snacks 
reimbursement.  60502 
Summer  food  service  program — 
Children's  eligibility  information;  disclosure. 
45725 
Food  distiibution  programs: 

Indian  reservations;  income  deductions  and 
miscellaneous  provisions.  2358 
Food  stamp  program: 

Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation — 
Noncitizen  eligibility  and  certification 
provisions.  10856 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1585. 
1586,  19356.  20430.  26563.  33522,  35882, 
44755,  58259 
Child  nutiition  programs: 
Child  and  adult  care  food  program — 
Income  eligibiUty  guidelines.  1 7620 
National  average  payment  rates,  day  care 
home  food  service  payment  rates,  etc., 
39589 
Commodity  School  Program — 

Income  eligibility  guidelines.  1 7620 
National  school  lunch  program — 
Free  and  reduced  price  application 

requirements  and  verification  procedures, 
alternatives,  pilot  projects,  3409,  15119 
Income  ehgibiliiy  guidelines.  17620 
National  average  payments/maximum 
reimbursement  rates.  39591 
School  breakfast  program — 
Income  eligibility  guidelines.  17620 
National  average  payments/maximum 
reimbursement  rates.  39591 
Special  milk  program — 
Income  eligibility  guidelines,  17620 
National  average  payments/maximum 
reimbursement  rates,  39591 
Summer  Food  Service  Program — 
Income  ehgibility  guidelines,  17620 
Reimbursement  rales  (2001  CY),  81818 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Income  eligibility  guidelines.  16367 
Commodity  supplemental  food  program: 

Elderly  income  guidelines,  20799 
Food  distiibution  programs: 
Donated  food  national  average  minimum  value 

(July  I.  2000  to  June  30.  2001).  44755 
Donated  poultry  substitution  with  commercial 

poultry;  demonsuation  project,  25296 
Emergency  Food  Assistance  Program; 

commodities  availability,  3650,  79340 


FEDERAL  REGISTER  INDEX,  January-December  2000 


Nutrition  program  for  elderty;  assistance  level, 
8113 

Food  stamp  program: 
Alaska,  Hawaii.  Guam,  and  Virgin  Islands; 

maximum  allotments,  31875 
Maximum  allotments  and  income  eligibility 
standards  and  deductions,  31876 
I  jrants  and  cooperative  agreements;  availability, 

etc.: 
I  j  Food  Stamp  Program;  research  to  improve 
"         access,  8I8I9 
Meetings: 

Maternal,  Infant,  and  Fetal  Nutrition  National 
Advisor>  Council.  49783 
F^cports  arid  guidance  documents;  availability,  etc.: 
Food  Buymg  Guide  for  Child  Nutrition 

I  I  Programs;  proposed  yields  revision,  436, 

II  4403 

Food  Safety  and  Inspection  Service 

RULES 

Egg  products  inspection;  fee  increase,  44948 
Meat  and  poultry  inspection: 
Beef  products  contaminated  with  Escherichia 

coli  (E.  coli)  0157:H7,  recent 
developments;  meeting,  688 1 
Federal  Meat  Inspection  and  Poultry  Products 
Inspection  Acts;  State  designations — 
Minnesota.  6886 
North  Dakota.  62579 
Inspection  services — 

Retail  operations  exemption  from 
requirements,  201 
Irradiation  of  refrigerated  or  frozen  uncooked 
meat,  meat  byproducts,  etc.;  technical 
correction,  2284 
Partial  quality  control  programs;  requirements 
elimination,  34381 
Correction,  53531 
Sanitation  requirements  for  ofTicial 

establishments,  technical  corrections,  2283 
Sodium  diacetate.  sodium  acetate,  sodium 
lactate  and  potassium  lactate;  use  as  food 
additives.  3121 
Effective  date,  17128 
Meat,  poultry,  and  egg  products  inspection 
services,  fee  increases,  60093 

PROPOSED  Rl  LES 

Egg  products  inspection;  fee  increase,  1 1486, 

26148 
Meat  and  poultry  inspection: 
Cured  pork  products  compliance  monitoring 
system;  requirements  elimination,  14489 
Inspection  services — 

Fee  increases.  45545 
On-line  antimicrobial  reprocessing  of  pre-chill 
poultry  carcasses;  performance  standards, 
75187 
Other  consumer  protection  activities,  14486, 

40548 
Partial  quality  control  requirements  elimination 

Scales  certification,  56262 
Pathogen  reduction;  hazardous  analysis  and 
critical  control  pomt  (HACCP)  systems- 
Residue  control;  documents  availability  and 
public  meeting,  70809 
Recall  information,  sharing  with  State  and  other 
Federal  agencies,  56503 

NOTICES 

Codex  Alimentarius  Commission: 

1 1  international  sanitary  and  phytosanitary 

1 1  standard-setting  activities,  34637 

Committees;  establishment,  renewal,  termination, 

etc.: 
I  j  Meat  and  Poultry  Inspection  National  Advisory 
Comminee,  20129 


Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  39121,  55936 
Hazardous  analysis  and  critical  control  point 
(HAACP)  inspection;  industry  petition; 
comment  request,  30952,  45749,  63229 
Meat  and  poultry  inspection: 
Retail  stores,  exemption;  dollar  limitations 

adjustment,  1 1 283 
Young  turkey,  young  chicken,  and  market  hog 
slaughter  plants,  HAACP-based  Inspection 
Models  Project,  65828 
Meetings: 
Animal  Production  Food  Safety  National 

Conference,  50176 
Codex  Alimentarius  Commission — 
Cocoa  Products  and  Chocolate  Codex 

Committee,  58729 
Fish  and  fish  products,  21394 
Food  Additives  and  Contaminants  Codex 

Committee,  3652 
Food  Hygiene  Codex  Committee,  57309 
Food  Import  and  Export  Inspection  and 

Certification  Systems  Codex  Committee, 
64418 
Food  Labeling  Committee,  1 7623 
Fruit  and  Vegetable  Juices  Intergovernmental 

Task  Force,  51283 
General  Principles  Committee,  1 1031,  13357 
Milk  and  Milk  Products  Codex  Committee, 

3651 
Natural  Mineral  Waters  Codex  Committee, 

58729 
Processed  Fruits  and  Vegetables  Codex 
Committee,  46145 
Egg  safety  action  plan,  151 19,  42707 
In-distribution  inspection  activities  and 

initiatives,  34653 
Listeria  monocytogenes  control;  foodbome 

illnesses  prevention;  action  plan,  26563 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  20130,  63230 
Pathogen  Reduction/Hazard  Analysis  and 
Critical  Control  Point  (HACCP) 
regulations;  performance  improvement  of 
meat  and  poultry  industry  establishments, 
76210 
Slaughter  plants;  hazard  analysis  and  critical 
control  point  (HACCP)-based  inspection 
models  project,  14939 
Reports  and  guidance  documents;  availability,  etc.: 
Future  of  FSIS  veterinanans;  public  health 
professionals  for  21st  century;  meeting, 
2370 
In-distribution  inspection  activities  and 
initiatives.  49534 

Foreign  Agricultural  Service 

PROPOSED  RULES 

Import  quotas  and  fees: 
Sugar-containing  products  tariff-rate  quota 
licensing,  20770 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  33292, 
38495 
Cocoa  and  honey;  commodity  reporting  and 

analysis  change,  25298 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Emerging  Markets  Program,  3937,  82317 
Foreign  Market  Development  Cooperator 
Program.  1 1 3 
Import  quotas  and  fees: 

Dairy  import  licenses,  45354 
Meetings: 

Emerging  Markets  Advisoiy  Committee,  26809 


Foreign 

International  Consultative  Group  on  Food 
Irradiation;  U.S.  participation,  59818 
Tariff-rate  quotas; 

Raw  cane  sugar  and  imported  sugars,  syrups, 
and  molasses.  48957 
Uruguay  Round  Agreements  Act  (URAA); 
agricultural  safeguard  trigger  levels,  1 2502 

Foreign  Assets  Control  Office 

RULES 

Foreign  assets  control  regulations: 

North  Korean  sanctions  eased,  38165 
Foreign  narcotics  kingpin  sanctions  regulations. 

41334 
Iranian  transaction  regulations: 
Iranian-origin  foodstuffis  and  carpets;  general 
import  licensing,  25642 
Reporting  and  procedures  regulations: 
Funds  transfers  unblocking;  mandator)'  license 
application  form,  10707 
Sanctions;  blocked  persons,  specially  designated 
nationals,  terronsts,  and  narcotics  traffickers, 
and  foreign  terrorist  organizations,  39100, 
75628 
Additional  designatioits,  removals,  and 

supplementary  information  on  specially 
designated  narcotics  traffickers,  etc.,  17590, 
80749 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  42063 
Victims  of  Trafficking  and  Violence  Protection 
Act;  implementation: 
Payments  to  persons  holding  categories  of 
judgments  against  Cuba  or  Iran,  70382, 
78533 

Foreigii  ^  iaims  Settlement 
Commission 

NOTICES 

Meetings;  Sunshine  Act,  15354 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Zeneca,  Inc.;  agricultural  chemical  products 
plant,  47375 
Alaska 
Tesoro  Petroleum  Corp.;  oil  refinery  complex, 
31139 
Arizona,  47375,  50177 
Go  wan  Co.;  agricultural  chemical  products 
manufactunng  and  warehousmg 
facilities,  8337 
Imation  Corp.;  data  storage  manufacturing 
and  warehousing  fiacilities,  371 13 
California,  5495,  30057,  37113.  39123,  47953, 
54196,  76216 
Atlantic  Richfield  Products  Co  (ARCO);  oil 

refmery  complex.  82320 
Imation  Corp.;  Data  storage  manufacturing 
and  warehousing  facilities,  37114 
Colorado 
Quantum  Corp.;  data  storage  systems 
manufacturing  facility,  41430 
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Florida,  18282,  20948.  43288.  55221.  76217 
Aso  Corp.;  adhesive  bandages  manufacturing 

facility.  49536,  58508 
Atlantic  Marine,  Inc.;  shipbuilding  and  rq»ir 

fecility,  77850 
Coastal  Fuels  Mariceting,  Inc.;  fuel 

distribution  tenninal,  15304 
Coastal  Fuels  Marketing,  inc.;  petroleum 

products  storage  focility,  77558 
RP  Scherer  Corp.;  gelatin  capsule 

manufactunng  facilities.  5308,  33802, 
54196 
Georgia,  39865,  50178 
Merck  &  Co.,  Inc.;  pharmaceutica]  plant, 
71296 
Hawaii 
Pacific  Allied  Products,  Ltd.;  plastic  food/ 
beverage  container  manufacturing 
fecility,  36887 
Idaho,  25905 

Illinois,  2375,  24675.  76217,  76218 
Archer  Daniels  Midland,  Inc.;  natural  vitamin 

E  manufacturing  facility.  39123 
Clark  Refining  &  Marketing,  Inc.;  oil  rcfinefy 

complex,  11038,  24675 
Deere  &  Co.;  construction  equipment 

manufacturing  facility,  76217 
North  Amoican  Lighting,  Inc.;  autottxitive 
lighting  components  and  related  auto 
parts  manufacturing  facilities.  35603 
Northrop  Grumman  Corp.;  Defense  Systems 
Division,  radar  and  electro-optical 
systems  manufacturing  facilities.  71297 
Premcor  Refining  Group  Inc.;  oil  refinery 
complex.  45034 
Indiana 
Alfa  Laval  Distribution,  Inc.;  separator  and 
decanter  centrifuge  equipment/parts 
warehousing'distribution  facility,  5496 
Audivox  Specialized  A[)plications,  LLC; 
motor  vehicle  audio/video  products 
manufacturing  plant,  51293 
SMC  Pneumatics,  Inc.;  pneumatic  autotnation 
components  manufactunng  and 
warehousing  facilities,  39865 
Tetra  Pak  Parts  Americas,  Inc.;  liquid  food 
processing  and  packaging  equipment 
parts  warehousing/distribution  facility, 
8337 
Kentucky,  37959,  79802 
Louisiana,  47375 
Maryland,  43289 
Rotorex  Co..  Inc..  air  cleaner  manufacturing 
facility,  47712 
Massachusetts 
AstraZeneca  LP;  pharmaceutical  products 

manufacturuig  plant,  77559 
J.  Baker,  Inc.;  apparel,  footwear  and 

accessories  warehousing  /distribution 
facihties,  42665 
Michigan,  47376,  59823 
Mississippi 
Alliant  Aerospace  Composite  Structures  Co.; 
space  launch  vehicle  composite 
structures  manufacturing  plant,  36887 
Missouri 
Kawasaki  Motors  Manufacturing  Corp., 
USA.;  small  industrial  diesel  engines 
and  parts  of  industrial  robots 
manufacturing  facility.  12969 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  utility  work  trucks 
manufactunng  facility,  37959 
Zeneca,  Inc.;  agncultural  chemical  products 
^ility,  18282 


New  Jersey,  52984,  76218 
Clariant  Corp.;  electronic  chemicals 

manufacturing  and  warehousing 

faciliUes,  39866 
Firmenich,  Inc.;  flavor  and  fragrance  products 

manufacturing  facilities,  31 140 
Giuvaudan  Roure  Corp;  flavor  and  fragrance 

products  manufacturing  plant,  37959 
Quest  biteniational  Fragrances  USA,  Inc.; 

flavor  and  fragrance  products 

manufacturing  facilities,  47376 
New  York,  37960,  45752,  70693 
Ncwburgh  Dye  &  Printing,  Inc  ,  et  al.;  textile 

processmg  facihties,  25905,  45035 
North  Carolina 
Consolidated  Diesel  Co  (hie  );  spark-ignition 

and  diesel  engine  manufacturing 

facilities,  33294 
Merck  &  Co.,  Inc.  phannaceutical  plant, 

71297 

Pergo,  Inc.;  laminate-particle  board  flooring 

manufactunng  plant,  371 14 
Volvo  Construction  Equipment  North 

/Vmcrica,  Inc.;  construction  equipment 

manufacturing  facilities,  47377 
North  Dakota 
Imation  Corp.;  data  storage  manu^turing 

and  warehousing  facilities,  37115 
Ohio,  37960,  39866,  47712,  58044 

Sunoco  Inc.;  oil  refinery  complex,  31 140 
Oklahoma,  8737 
Conoco  Inc.;  oil  refinery  complex,  31141 
Imation  Enterprises  Corp.;  data  storage 

manufacturing  and  warehousing 

facilities,  37115 
Xerox  Corp.;  toner  and  toner  products 

facility,  57166 
Pennsylvania,  12970,  43736,  54196 
Merck  &  Co.,  Iix:.;  phamuiceutical  plant. 

71298 
Puerto  Rico,  24676 
Caribbean  Petroleum  CorpVCaribbean 

Petroleum  Refining,  Inc;  oil  refinery 

complex,  43289 
Mani  Can  Corp.;  steel  can  processing 

facilities,  5496 
Merck,  Sharp  &  Dohme  Quimica  de  Puerto 

Rico,  Inc.;  pharmaceuticals 

manufacturing  facilities,  51293,  69731 
South  Carolina,  47953 
Fuji  Photo  Film,  Inc.;  imaging  and 

information  products  manufacturing  and 

distribution  facilities,  18283 
Hubner  Manufacturing  Corp.;  industrial 

bellows/molded  parts  manufacturing 

fecility,  33294 
Tennessee,  11548 
Brother  Industries  (U.S.A.)  Inc.;  postage 

franking  machines  and  electronic 

business  equipment  production  facilities, 

41625 
Dell  Computer  Corp.,  personal  computer  and 

computer  products  manufacturing 

facilities,  36887,  6623 1 
Komatsu  America  International  Co.; 

construction  equipment  manufacturing 

facilities,  50178 
Matsushita  Electronic  Components  Corp  of 

America;  electrolytic  capacitor  and 

automotive  audio  speaker  manufacturing 

plant,  8118 


Texas.  11548,  12970,  13938.  24446.  35603, 
51796,  54197,  57167,  58509,  77560,  77851 
Caterpillar  Inc.;  construction  equipment 

manufacturing  facility.  82321 
Dow  Chemical  Co.;  petrochemical  complex, 

24677 
Equistar  Chemicals.  LP;  petixxhemical 

complex,  24676.  24677 
Fina  Oil  &  Chemical  Co  ;  petrochemical 

complex,  47953 
ISP  Technologies  Iik.;  chemical  plant 

facilities.  77559 
Phillips  Petroleum  Co  ;  oil  refinery  con^lex, 

31301,  82322 
Zale  Corp.;  jewelry  and  accessories 
warehousing/distribution/'processing 
facilities.  16562 
Various  States, 
Crude  oil  refineries/ petrochemical  complexes, 
526% 
Virginia,  50179,  70694 
Hanover  Direct,  Inc.;  consumer  goods 

distribution  facilities,  16563 
Merck  &  Co.,  Iik.;  pharmaceutical  plant, 
71299 

Washington,  11549,  33295,  43736,  76218 
Matsushita  Kotobuki  Electronics  Industries  of 
America,  Inc  ;  9-  and  13-inch  TV /VCR 
combination  units  manufactunng  and 
warehousing  facilities,  49536 
Tesoro  Petroleum  Corp.;  oil  refinery  complex, 
15305 
West  Virginia,  8119 
Toyota  Motor  Manufacturing  West  Virginia, 
bx:.;  automobile  engine  manufacturing 
plant,  8338,  66232 

Forest  Service 

RULES 

Alaska  Natioiwl  Interest  Lands  Conservation  Act; 
Title  Vlll  implementation  (subsistence 
priority): 
Fish  and  wildlife;  subsistence  takmg,  40730 
Kuskokwim  River  drainage.  Redoubt  Lake,  and 
Yukon  RivCT  drainage;  emergency  closures 
and  adjustments.  51542 
Waters  subject  to  subsistence  priority; 

redefinition;  correction.  39815 
Yukon  River;  emergency  closures  and 
adjusttnents,  55190 
National  Forest  System  land  and  resource 

management  planning,  67514 
State  and  private  forestry  assistaiKe: 

Urban  and  Community  Forestry  Assistance 
Program,  57548 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Fish  and  wildlife;  subsistence  taking,  5197 
Title  VII  implementation  (subsistence  priority) 

Kenai  Peninsula  determmation,  8673 
Wildlife;  2001-2002  subsistence  taking,  51648 
Forest  transportation  system  administration,  1 1680, 

24906 
Land  uses: 
Special  use  authorizations;  costs  recovery  for 
processing  applications  and  monitoring 
compliaiKe,  10042 
National  Forest  System  land  and  resource 

management  planning.  5465 
National  Forest  System  lands 
Fixed  Anchors  in  Wilderness  Negotiated 
Rulemaking  Advisory  Committee — 
Meetings,  36395.  48205,  54190 
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Special  areas: 

Roadless  area  conservation,  30276 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6579, 

I  I        7825,8114,  10045,  11033,  19867,20131, 

I I  25464,  36108,  38496,  39594,  40075, 
42981,57163,63054 

Appealable  decisions;  legal  notice: 
Eastern  Region,  48957 
Intermouniain  Region,  4226,  35882,  7621 1 
Northern  Region,  30562,  61302 
Pacific  Southwest  Region,  45032 
Southern  Region.  31510,  69494 
Southwestern  Region,  3939 
Boundary  establishment,  descriptions,  etc.: 
Columbia  River  Gorge  National  Scenic  Area, 

OR  and  WA,  75665 
Deschutes  National  Forest.  OR,  13710 
East  Fork  of  Jemez  Wild  and  Scenic  River, 
Santa  Fe  National  Forest,  NM,  15890 
Malheur  National  Forest,  OR,  1371 1 
McKenzie  National  Wild  and  Scenic  River, 
Willamette  National  Forest,  OR,  75666 
North  Umpqua  National  Wild  and  Scenic  River, 

Umpqua  National  Forest,  OR,  75666 
Pecos  Wild  and  Scenic  River,  Santa  Fe  National 

Forest,  NM,  15891 
Siskiyou  National  Forest,  OR.  1371 1,  13712 
Willamette  National  Wild  and  Scenic  River, 
North  Fork  of  Middle  Fork,  Willamette 
National  Forest,  OR,  75666 
Coal  leases,  exploration  licenses,  etc.: 

Colorado,  10102 
Committees;  establishment,  renewal,  termination, 
etc.: 
[California  Coast  Provincial  Advisory 

Committee,  45961 
Lake  Tahoe  Basin  Federal  Advisory  Committee, 
18274,44519 
Environmental  statements;  availability,  etc.: 
Hoosier  National  Forest,  IN,  78464 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR  et  al.,  17624, 
79069 
Monongahela  National  Forest,  WV,  41428 
Mt  Baker-Snoqualmie  National  Forest,  WA, 

3201 
Sierra  Nevada  Forest  Plan;  meetings,  38807 
Utah  Northern  Goshawk  Project,  19868 
While  Ri\er  National  Forest,  CO,  17480 
Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest,  PA,  10465,  15301, 

46421 
Bmerrooi  National  Forest,  MT,  6580 
Black  Hills  National  Forest,  SD,  67346 
Boise  National  Forest  et  al.,  ID,  45354 
Boise  National  Forest.  ID,  46422 
Bndger-Teton  National  Forest,  WY,  51793 
Caribbean  National  Forest,  PR,  82320 
Caribou-Targhee  National  Forest,  ID,  15891 
Carson  and  Santa  Fe  National  Forests,  NM, 

78464 
Careen  National  Forest,  NM.  54478,  60612 
Colville  National  Forest,  WA,  68973 
Custer  National  Forest,  MT,  21 1 1,  57310 
Deschutes  National  Forest,  OR,  2371 
Dixie  National  Forest,  UT,  78465 
Eldorado  National  Forest,  CA,  39594 
Femow  Experimental  Forest,  WV,  6353 
Finger  Ukes  National  Forest,  NY,  39596 
Flathead  National  Forest.  MT,  11034 
Fruitland  Coalbed  Methane  Gas  Development, 

CO;  meetings,  36713 
Gallatin  National  Forest,  MT,  19735,  20132 
Grand  Mesa  National  Forest,  CO,  69282 


Gunnison  National  Forest,  CO,  69282 
Helena  National  Forest,  MT,  75236,  77340, 

77341 
Hoosier  National  Forest,  IN,  65290 
Humboldt-Toiyabe  National  Forest  NV,  et  al., 

17480 
Idaho  Panhandle  National  Forests,  ID,  437, 

15301,  16872,  21716,  34654,  44025 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR  et  al.,  71086 
Inyo  National  Forest,  CA,  35317,  4771 1 
Klamath  National  Forest  CA,  71087 
Kootenai  National  Forest  MT,  15892,  69283, 

80414 
Lassen  National  Forest  CA,  71088,  77848 
Lewis  and  Clark  National  Forest  MT,  69496 
Lincoln  National  Forest  NM,  12202 
Lolo  National  Forest  MT,  10465,  16872 
Manti-La  Sal  National  Forest  UT,  14523 
Mark  Twain  National  Forest.  MO,  40076 
Medicine  Bow-Routt  National  Forests,  CO, 

45750 
Mississippi  National  Forests,  8334 
Mt  Baker-Snoqualmie  National  Forest  WA, 

15122 
Nez  Perce  National  Forest  ID,  31512 
Northern  spotted  owl;  habitat  management  for 

National  Forests  and  BLM  distncls,  24446 
Ottawa  National  Forest  Ml.  34139 
Rogue  River  National  Forest  OR,  15895,  18275 
Routt  National  Forest  CO,  et  al ;  Canada  lynx; 
land  and  resource  management  plans 
direction,  16369,  40601 
Salmon-Challis  National  Forest  ID,  5307, 

37358 
San  Juan  National  Forest,  CO,  17672 
Santa  Fe  National  Forest  NM,  44027 
Sawtooth  National  Forest  ID,  53261 
Sequoia  National  Forest  CA,  35317 
Shawnee  National  Forest  IL,  25298 
Sierra  National  Forest  CA,  35317,  4771 1, 

77557 
Six  Rivers  National  Forest  CA,  64658 
Stanislaus  National  Forest  CA,  70332 
Superior  National  Forest  MN,  8115,  16163 
Targhee  National  Forest  ID  and  WY,  51284 
Tongass  National  Forest  AK,  2575,  2576, 

15895,  17481,  17482,  25903.  35884,  56864 
Uinta  National  Forest  UT.  34436.  46423 
Umatilla  National  Forest  OR,  6582,  12503 
Uncompahgre  National  Forest  CO,  69282 
Wallowa- WhitiTian  National  Forest  OR,  18276 
Wasatch-Cache  National  Forest  UT,  6583,     ^ 

11283 
White  Mountain  National  Forest  NH,  2112 
White  Mountain  National  Forest  NH  and  ME. 

12505,  26565 
White  River  National  Forest  CO,  6979 
Willamette  National  Forest  OR,  55936 
Federal  land  and  resource  management: 
Watershed  approach;  unified  Federal  policy, 
8839 
Meetings,  8839 
Forest  Service  Manual: 
Water  uses  and  development;  regional 
supplement  14238 
Jurisdictional  transfers: 

Ashley  and  Unita  National  Forests,  UT,  39121 
Land  exchanges: 

Colorado,  42982 
Meetings: 
Agriculture  and  forestry  maintenance  in  rapidly 

growing  areas;  listening  forums,  40606 
California  Coast  Provincial  Advisory 

Committee,  2577,  16873,  34655,  45961, 
59820 
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Deschutes  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  16373, 
34655,  43734,  58984 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee  et  al.,  1092,  10046 
Intergovernmental  Advisory  Comimttee,  4227, 

24910.45751.63231 
John  Day/Snake  Resource  Advisory  Council, 

6354,  15123,48959 
Klamath  Provincial  Advisory  Committee,  4403. 

17483,44519,  59172 
Lake  Tahoe  Basin  Federal  Advisoiy  Committee, 
6584,  20943.  35318.  46686.  59820,  70880. 
81820 
National  Urban  and  Community  Forestry 

Advisory  Council.  2372.  33523.  58730 
Northwest  Saicramento  Provincial  Advisory 

Committee.  14241,  30051.  39856,  63231 
Olympic  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  4403, 
24910,46686,64419 
Opal  Creek  Scenic  Recreation  Area  Advisory 
Council,  353 1 8,  40606,  42663,  48675. 
53978,  57164,  58731,  62694,  69498. 
77342,  77343 
Oregon  Coast  Provincial  Advisory  Committee, 

17483,  20943,  38807.  58259,  61141 
Southwest  Oregon  Province  Interagency 

Executive  Committee  Advisory  Committee, 
4800,  17483,  32074,  44756,  63055 
Southwest  Washington  Provincial  Advisory 

Committee.  3415,  65292 
Western  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 
Committee,  24446 
Willamette  Provincial  Advisory  Committee, 
4800,  19357,  34437,  41940,  48675,  58731, 
70880 
National  Forest  System  lands: 
Alaska  National  Forests,  AK;  outfitting  and^ 
guiding  activities;  flat  fee  policy.  1846< 
Alaska  region,  special  forest  products  resource 

management  policy.  12965 
Projects  and  activities;  notice,  comment  and 
appeal  procedures;  terms  of  settlement 
agreement  between  Forest  Service  and 
Heartwood,  Inc  .  61302 
San  Francisco  Peaks.  AZ;  withdrawal  for 
protection  of  cultural,  recreational,  and 
resource  values;  public  meeting.  14524 
Ski  area  permit  actions;  categorical  exclusion, 

15303 
Target  range  permit  actions,  directives,  48449 
Tongass  National  Forest  AK;  timber  demand 
considerations,  18962 
National  Forest  System  timber;  disposal  and  sale: 
Small  business  timber  sale  set-aside  program; 
share  recomputation.  45354 
Organization,  functions,  and  authonty  delegations: 
Director,  Lands  and  Minerals,  Easton  Region, 

57591 
Federal  Subsistence  Management  Program  2000 
fishing  season;  interim  delegations  to 
Federal  officials,  39856 
Land  and  Minerals  Program  Leader,  Eastern 
Region,  8334 
Reports  and  guidance  documents,  availability,  etc.: 
Fire  management  and  forest  health  programs; 
protecting  jjcopic  and  sustaining  resources 
in  fire-adapted  ecosystems;  cohesive 
strategy,  67480 
Forest  transportation  system;  administrative 

policy,  11684,24910 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  congressionally- 
requircd  report  24 1 74,  477 1 1 
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National  Forest  System  road  management, 
11676 
Wildfire  Suppression  Aircraft  Transfer  Act  of 
1996;  implementation,  41048 

General  Accounting  Office 

RULES 

Claims,  waiver  of  claims,  and  transportation 

issues;  CFR  parts  removed,  33737 
Federal  claims  collection  standards;  CFR  chapter 

removed,  70405 
Personnel  Appeals  Board;  procedural  rules:,  15203 
Employment-related  appeals,  80279 

PROPOSED  RULES 

Personnel  Appeals  Board;  procedural  rules: 
Employment-related  appeals,  52674 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Commercial  Activities  Panel,  75288 
Medicare  Payment  Advisory  Committee,  35936 
Fastener  Quality  Act  Amendments  Act  of  1999; 

statutorily  required  study,  48714 
Federal  Accounting  Standarc^  Advisory  Board: 
Accounting  for  direct  loans  and  loan  guarantees; 

exposure  draft;  comment  request.  31324 
Direct  loans  and  loan  guarantees;  accounting 

standards;  amendments,  11064 
Eliminating  disclosures  related  to  tax  revenue 
transactions  by  Internal  Revenue  Service, 
Customs  Service,  and  others,  exposure 
draft,  69557 
Financial  management  systems: 
Joint  FinaiKial  Management  Improvement 
Program — 
Property  management  systems  requirements; 
availability  and  comment  request,  1 7883 
Meetings: 
Federal  Accounting  Standards  Advisory  Board, 
4427,  15334,  31324,  34187,  38282,  48520, 
55632,  69557 
Government  Auditing  Standards  Advisory 
Council,  6212,  35644.  58553 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Javits-Wagner-O'Day  Act;  payment  information; 

clarification  of  pirovisions  and  clauses 

applicable  to  contract  actions,  41378 
Revision,  1 1246 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  Initiative,  2432 1 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council 

issuances;  introduction;  correction,  4633 
Competition  under  multiple  award  contracts, 

24317 
Construction  Industry  Payment  Protection  Act; 

implementation,  46069 
Contract  bundling,  46053 
Contractor  respwnsibility,  labor  relations  costs, 

and  costs  relating  to  legal  and  other 

proceedings,  80256 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
Deferred  research  and  development  costs,  4607 1 
FAR  drafting  principles,  36015 
Federal  Procurement  Office  policy  letters; 

rescission,  36014 
Foreign  acquisition;  policies  and  procedures; 

correction,  4633 
General  records  schedules,  36021 
Indian  organizations  and  Indian-owned 

economic  enterprises  utilization,  24322 
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Introduction,  16274,  24316,  36012.  46051, 

60542 
Liquidated  damages,  46064 
North  American  Industry  Classification  System, 

46055 
Ocean  transportation  by  U.S. -flag  vessels, 

24324 
Price  reasonableness  and  commerciality 

determination,  24320 
Progress  payments  and  related  financing 

policies,  16276 
Recycled  products  and  environmentally 

preferable  services;  supporting  procurement 
requirements,  36016 
Reporting  requirements  repeal,  46073 
SBA'i      -^  Business  Development  Program; 

conrt^  ..1,  4633 
Service  Contract  Act;  commercial  item 

subcontracts,  46068 
Small  Business  Competitiveness  Demonstration 

Program,  16275,  46069 
Small  business  opportunities;  Federal  supply 

schedules,  36023 
Small  entity  compliance  guide,  16286,  24325, 

36031,  46074,  60553,  80266 
Technical  amendments.  16285,  24325,  36030, 

46074 
Time-and-materials  or  labor-hours,  46072 
Trade  agreements  thresholds,  36025 
Tnith  in  Negotiations  Act  threshold,  60553 
Veterans  Entrepreneurship  and  Small  Business 
Development  Act  of  1999;  implementation, 
60542 
Yugoslavia  and  Afghanistan  acquisitions; 
restrictions,  36027 
Federal  Management  Regulation: 
Continuing  development;  update,  48392 
Establishment  as  successor  regulation  to  Federal 

Property  Management  Regulations,  10027 
Excess  personal  property;  disposition,  31218 

Correction,  33778,  33889,  34983 
Foreign  gifts  and  decorations;  utilization, 

donation,  and  disposal,  45539 
Home-to-work  transportation,  54965 
Transportation- 
Transportation  management,  60060,  81405 
Transportation  payment  and  audit,  24568 
Federal  property  management: 
Payments  to  GSA  for  supplies  and  services 
ftimished  government  agencies;  CFR  part 
removed,  64372 
Correction,  66588 
Telecommunications  resources  management  and 
use — 
Government  telephone  systems,  etc.;  FIRMR 
provisions  relocation,  48392 
Utilization  and  disposal — 

Personal  property;  sale,  abandonment,  or 
destruction,  63549 
Federal  travel: 
Conference  planning  costs,  1 326 
Per  diem  localities;  maximum  lodging  and  meal 
allowances,  45299,  53472 
Collection.  3392.  31823,  37053,  62637 
Privately  owned  automobile  mileage 

reimbursement,  1268 
Relocation  income  tax  allowance  tax  tables, 

8657 
Travel  charge  card;  mandatory  use,  3054,  21365 
Applicability  date  delay,  16828 
Correction,  2541 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 

PROPOSED  RULES 

Acquisition  regulations: 
Electronic  signatures,  65698 


Energy-efficient  office  equipment  and  supplies 
containing  recovered  materials  or  other 
environmental  attributes;  identification. 
44508 
Tax  adjustment.  33799 
Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non-commercial  items. 

25614 
Applied  research  and  development;  definitions, 

54940 
Balance  of  Payments  Program;  revisions,  54936 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council; 
definitions  for  classified  acquisitions, 
46558 
Commercial  item  acquisitions;  conb^act  types, 

83291,  83292 
Commercial  items;  nongovernmental  purposes, 

52284 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

definitions,  34894 
Conductor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings,  40830 
Cost  accounting  standards  administration,  20854 
Deferred  research  and  development  costs,  4328 
Drafting  pnnciples.  4346 
Electronic  commerce  in  Federal  procurement. 

50872 
Energy  efficiency  of  supplies  and  services, 

30310 
Federal  Supply  Schedule  order  disputes  and 

incidental  items.  79702 
Final  contract  voucher  submission,  46332 
Financing  policies.  56454 
Forced  or  indentured  child  labor,  products 
produced  by;  prohibition  of  acquisition. 
54104 
Government  property,  1438 
High-technology  workers;  signing  and  retention, 

82876 
Information  technology;  interagency  acquisition 

by  executive  agent;  withdrawn,  33428 
JWOD  subcontiTict  preference  under  service 

connects,  41266 
Labor  clauses  application,  64298 
Liquidated  damages,  2272 
Preference  for  US-flag  vessels,  66920 
Procurement  integrity  rewrite,  16758 
Prompt  (saymcnt  and  overpayment  recovery, 

52244 
Sealed  bid  and  negotiated  procurements; 

definitions,  42852 
Semi-annual  agenda.  23756.  74804 
Time-and-materials  or  labor-hours.  3762 
Truth  in  Negotiations  Act;  threshold,  41267 
Federal  Management  Regulation: 

Federal  advisory  committee  management.  2504 
Federal  records  management,  interagency 
reports  management,  and  standard  and 
optional  forms  management  programs, 
48655 
Personal  property — 
Replacement  pursuant  to  exchange/sale 
authority,  57795 
Suiplus  personal  property  donation.  20014 
Transportation — 
Transportation  management,  10440 
Transportation  payment  and  audit,  8818 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities.  76460 
Semi-annual  agenda.  23616,  74652 

NOTICES 

Acquisition  regulations: 
Activity  schedule  (OF  67);  cancellation,  8149 
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Allotment  of  pay  (OF  212);  cancellation,  19771 
COMSEC  Material  Report  (SF  153);  foiro 

cancellation,  67372 
Electrostatic  Sensitive  Devices  (Label)  (OF 

87 A);  form  cancellation,  64951 
Evidence  which  may  be  present  to  meet  public 
charge  provisions  of  law  (OF  167); 
cancellation,  56585 
Government  billing  of  lading-privately  owned 
personal  property,  7-part  snapout  version 
(SF  1203);  cancellation,  13390 
Individual  property  record  card  (OF  129);  form 

cancellation,  69775 
Inquiry  as  to  availability  (OF  5);  form 

cancellation,  6373 
Notice  of  award  of  contract  (SF  99);  form 

cancellation,  77880 
Record  of  travel  expense  (OF  68);  cancellation, 

16619 
Request  for  issuance  of  replacement  check  due 
to  error  in  name  and/or  designation  of 
payee  (SF  1147);  revision,  14978 
Requisition  for  equipment,  supplies,  furniture, 
etc.  (OF  263);  form  cancellation,  25729 
SF  182  (2-part  snapout  version);  form 

cancellation,  25729 
Signature/Designation  Card  for  Certifying 

Officer  (SF  210);  form  cancellation,  64446 
Summary  worksheet  for  estimating  report  costs 

(OF  101);  cancellation,  17661 
Travel  reimbursement  voucher  (OF  1 89);  form 

cancellation,  75938 
Travel  voucher  (memorandum)  (SF  1012A); 

cancellation,  20181 
U.S.  Government  Memorandum  (OF  10); 

cancellation,  14283 
U.S.  Govenunent  transportation  requests  (SF 

1 169);  form  cancellation,  75938 
Warehouse  supplies  order  (OF  285),  etc.; 
cancellation,  60442 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25730, 

58088 
Submission  for  0MB  review;  comment  request, 
1898,  8977,  8978,  14978,  24698,  37980, 
44059,  52119,  70356,  77631,  81528 
Environmental  statements;  availability,  etc.: 
Alcohol,  Tobacco  and  Fireaims  National 

Headquarters,  Washington,  DC,  14979 
Eugene/Springfield,  OR;  Federal  courthouse  and 

office  building,  78493 
Lane  County,  OR;  Federal  courthouse  and  office 

building,  55633 
Los  Angeles,  CA;  Federal  Courthouse,  48716 
Springfield,  MA;  U.S.  Courthouse,  51831 
Tecate,  CA;  Tecate  Port  of  Entry  facility 

reno-ation,  2630 
Washington,  DC;  Transportation  Department; 
new  or  renovated  headquarters;  lease 
acquisition,  36814 
Environmental  statements;  notice  of  intent: 
Baraboo,  WI;  Badga  Army  Ammunition  Plant, 

62358 
Eugene/Springfield.  OR;  Federal  courthouse, 

20180 
Springfield.  MA;  U.S.  Courthouse,  33326 
Suitland,  MD;  Suitland  Federal  Center,  master 

plan,  59190 
Washington,  DC;  Transportation  Department; 
lease  acquisition  of  new  or  renovated 
headquarters,  15335 


Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219, 
13953,  14950,  14951,  17489,  17490, 
25315,  25316,  26818,  35617,  41057, 
41058,  75243,  75244,  75925,  75926 
Submission  for  OMB  review;  comment 
request,  1145,  6998,  6999,  30965, 
31887,  33810,  37122,  41059,  41966. 
41967,  48682,  54502,  54503,  36422 
Paper  copy  elimination;  future  publication  on 

Internet,  56452 
Reverse  auctioning,  65232 
Federal  travel: 
Move  Management  Services  and  Centralized 
Household  Goods  Traffic  Management 
Program,  MMS  statement  of  work; 
changes.  8149 
Interagency  Committee  for  Medical  Records: 
Medical  record-abbreviated  medical  record 
standard  form  (SF  539);  cancellation.  4248 
Meetings: 
National  Travel  Conference  2000;  changes  to 

Federal  Travel  Regulation,  41671 
President's  Commission  on  Celebration  of 
Women  in  American  History,  1 1784, 
25925,  63254 
Women's  Progress  Commemoration 
Commission,  39621,  69309 
National  Environmental  Protection  Act; 
implementation: 
Decisionmaking;  environmental  considerations. 
69558 
Nondiscrimination  on  bases  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  70913 
Privacy  Act: 
Systems  of  records,  16394,  34187,  52119, 
64952,  66544 
Senior  Executive  Service: 
Performance  Review  Board,  membership. 
58088,  60672 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2190, 

10099,  20196,  24977,  33568,  37407, 

40687,  63089,  69322,  71 1 18,  78183 
Submission  for  OMB  review;  comment  request, 

24710,58788,61178,77386,78183 
Federal  Geographic  Data  Committee: 

Digital  Cartographic  Standard  for  Geologic  Map 

Symbolization;  comment  request,  30127 
National  Hydrographic  Data  Content  Standard 

for  Coastal  and  Inland  Waterways;  public 

review;  comment  request,  31343 
Shoreline  metadata  profile;  public  review, 

10099 
Grant  and  cooperative  agreement  awards: 
Maptech,  Inc.,  1166 

Montgomery  Watson  Laboratories  et  al.,  82385 
MPI  Drilling,  Inc.,  54541 
Rio  Algom  Exploration,  39422 
Williamson  &  Associates,  42025 
Grants  and  cooperative  agreements;  availabilify, 
etc.: 
Brucellosis  vaccination  of  free-ranging  elk  and 

bison  in  Greater  Yellowstone  Area; 

ballistic  delivery  systems,  787 
Federal  Geographic  Data  Committee;  National 

Spatial  Data  Infrastructure  Cooperative 

Agreements  Program,  305 
National  Earthquake  Hazards  Reduction 

Program,  13790 


GIPSA 

Species  at  Risk  Program,  57824 
State  Partnership  Program,  58789 
Meetings: 
Conversation  with  Customers  on  Future  Science 

Directions;  listening  sessions,  9292 
Earth  Observing  System  Land  Processes 

Distributed  Active  Archive  Center  Science 

Advisory  Panel,  2637 
National  Cooperative  Geologic  Mapping 

Program  Advisory  Committee,  58789 
National  Satellite  Land  Remote  Sensing  Data 

Archive  Advisory  Conunittee,  19383 
Water  Information  Advisory  Committee,  1910, 

14609 
Reports  and  guidance  documents;  availability,  etc.: 
Federal-State  Cooperative  Water  Program; 

external  task  force  review,  306 

Government  Ethics  Office 

RULES 

Executive  agency  ethics  training  programs-, 
amendments,  7275 
Correction,  10598 
Executive  Branch  regulations;  technical 
amendments  and  correction.  69655 
Government  ethics: 
Decennial  census;  fmancial  interests  of  non- 
federal government  employees  exemption, 
16511,47830 
Standards  of  ethical  conduct  for  Executive  Branch 
employees,  53650 
Correction,  55076 

PROPOSED  RULES 

Sector  mutual  fimds,  de  minimis  securities,  and 
securities  of  affected  entities  in  litigation; 
financial  interests;  exemptions,  53942 

Semi-annual  agenda,  23658,  74702 

NOTICES 

Prcsidentiar  Transition  Act  of  2000: 
Executive  branch  Presidential  nominees; 

financial  disclosure  process  inqxovement; 
study,  83039 

Government  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  12010,  58772 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

RULES 

Fees: 

Official  inspection  and  weighing  services, 
16783 
Grain  inspection: 

Rice;  fees  increase,  16787 
Packo^  and  stockyards  regulations: 

Feed  weight,  17758 

PROPOSED  RULES 

Fees: 

Official  inspection  and  wci^iing  services.  75 
Grain  inspection: 

Commodities  and  rice;  fees  increase,  66189 

Rice;  fees  increase,  78 
Grains,  oilseeds,  fruits,  vegetables,  and  nuts; 
marketing  in  today's  evolving  marketplace; 
facilitation  by  USDA,  71272 

Conection,  78994 
Swine  packer  marketing  contracts,  53653 

NOTICES 

Agency  designation  actions: 
Illinois,  11035 
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GIPSA 


Indiana,  35044,  41049.  75237 

Nebraska,  75237 

Various  States,  11036,  41049.  53262,  53263. 

75239,  79070 
Virginia,  35044 
Central  filing  systems;  State  certifications: 

Oklahoma,  40606 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
Grain  Inspection  Advisory  Committee,  55500 
Grain  inspection: 

\Af'heat  protein  certification;  moisture  basis, 
66228 
Meetings: 
Grain  Inspection  Advisory  Committee,  24174, 
69283 
Stockyards;  posting  and  deposting: 
4-State  Horse  &  Equipment  Auction,  AR,  et 

al.,  16561 
Solomon's  Horse  Auction,  MS,  et  al.,  55217 
Timely  service,  open  season,  and  barge  pilot 
programs;  extension,  58504 

Harrv  S.  Truman  Scholarship 
Foundation 

RULES 

Annual  scholarship  competition  piovisions,  81405 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25730, 

30122 
Submission  for  OMB  review;  comment  request, 
42697,  43764 
Eligible  institutions  of  higher  education; 

nominations,  1232,  80865 
Meetings;  Sunshine  Act,  19772 

Health  and  Human  Services 
Department 

See  Agency  for  Healthcare  Research  and  Quality 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Child  Support  Enforcement  Office 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  General  Office,  Health  and  Human 

Services  Department 
See  National  Institutes  of  Health 
See  Program  Support  Caiter 
See  Public  Health  Service 
See  Refugee  Resettlement  Office 
See  Substance  .Abuse  and  Mental  Health  Services 

Administration 
RLLES 

Compassionate  payments: 
Ricky  Ray  Hemophilia  Relief  Fund  Program, 
34860,  47348 
Fellowships,  internships,  training: 
National  Institutes  of  Health  research 
traineeships,  665 1 1 
Grants: 
Family  planning  services  projects;  abortion- 
related  services;  compliance  standards 
41270 
Correction,  49057 
Substance  Abuse  Prevention  and  Treatment 
Block  Grant  Program.  45301 
Health  insurance  reform: 
Health  Insurance  Portability  and  Accountability 
Act  of  1 996,  electronic  transaction 
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standards;  administrative  requirements, 
50312 
Correction,  70507 
Health  resources  development: 
Organ  procurement  and  transplantation  network; 
operation  and  performance  goals;  response 
to  comments,  15252 
Effective  date  stay;  conection,  1435 
Interstate  quarantine: 
Communicable  diseases  control;  apprehension 
and  detention  of  persons  with  specific 
diseases;  transfer  of  regulations,  49906 
Medical  care  and  examinations: 

Indian  Health  Service  eligibility  regulations; 

correction,  53914 
Indian  health- 
Indian  Self-Determination  Act;  contracts; 
CFR  subpart  removed,  58918 
Privacy  Act;  implementation,  34986.  37288 
Individually  identifiable  health  information; 
privacy  standards,  82462 
Technical  corrections,  82944 
Uniform  administrative  requirements  for  grants 
and  agreements  with  mstitutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Civil  Rights  Restoration  Act: 
Nondiscrimination  on  basis  of  race,  color, 
national  origin,  handicap,  sex,  and  age; 
conforming  amendments,  64194 
Grants: 
Grants  management  regulations;  amendments. 

68969 
Substance  Abuse  Prevention  and  Treatment 
Block  Grant  Program,  5474 
Health  plans,  health  care  clearinghouses,  and 
health  care  providers: 
Administrative  data  standards  and  related 
requirements- 
Individually  identifiable  health  mformation; 
privacy  standards;  correction,  427 
Medical  care  and  examinations: 
Indian  health — 
Indian  Self-Determination  Act;  contracts, 

4797 
Joint  Tribal  and  Federal  Self-Governance 
Negotiated  Rulemaking  Committee; 
intent  to  establish.  75906 
Medical  facility  construction  and  modernization: 
Uncompensated  services;  compliance 
alternatives,  62976 
Protection  of  research  misconduct  whistlcblowers; 
Public  Health  Service  standards,  70830 
Technical  correction,  82972 
Semi-annual  agenda,  22738,  73782 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  1392, 
2967,  4427,  9269,  12266,  13390,  25925, 
48520,  52120,  55252,  64953,  70723,  79865 
Submission  for  OMB  review;  comment  request, 
13390,  17508,  17509,  19772,  24960, 
33326,  36699,  41072,  48520,  63254,  76269 
Commercial  activities  inventory;  revision,  8978 
Committees;  establishment,  renewal,  termination, 
etc.: 
Blood  Safety  and  Availability  Advisory 

Committee,  34705 
Chronic  Fatigue  Syndrome  Coordinating 

Committee,  46460 
Communicable  Disease  Advisory  Council. 

40667 
Minority  Health  Advisory  Committee,  535 1 
National  Human  Research  Protections  Advisory 
Committee,  37981 


National  Vaccine  Advisory  Committee,  39409 
Vital  and  Health  Statistics  National  Committee, 
16204 
Federal  claims,  inierebi  rates  on  overdue  debts, 

4976,  25730,  46935,  63591 
Genetic  test  information  template  for  use  by  health 

professionals;  comment  request,  77631 
Grant  and  cooperative  agreement  awards 
Asian  and  Pacific  Islander  Xmencan  Health 

Forum  Inc.,  58554 
ASPIRA  Association,  Inc  ,  19900 
Association  for  American  Indian  Physicians, 

43019 
Association  of  Asian  and  Pacific  Community 

Health  Organizations,  57609 
Association  of  Schook  of  Public  Health,  36699 
Development  Systems,  Inc.,  54034 
Interamerican  College  of  Physicians  and 

Surgeons,  24486 
Manpower  Demonstration  Research  Corp., 

49244 
National  Alliance  for  Hispanic  Health.  31 172 
National  Association  for  Equal  Opportunity  in 

Higher  Education.  39621 
National  Council  of  La  Raza.  43020 
National  Medical  AsscKiauon.  43021 
National  Minonry  AIDS  Council,  15159 
Southern  Illinois  University  at  Edwardsville, 
20460 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adolescent  Family  Life  Demonstration  Projects 

Program,  20060 
Bilingual  Bicultural  Service  Demonstration 

Prugrdm,  15159.  17552 
Family  planning  ser\ices  projects,  abortion- 
related  services,  inlerpretalions.  41281 
HIV/AIDS-Reiated  Services  in  Highly  Impacted 
Mincntv  Communities.  Technical 
Assistance  and  Capacity  Development 
Demonstration  Program,  i^    ■<; 
National  Community  Centers  of  Excellence  in 

Women's  Health  Program.  31553 
Welfare  reform  outcomes 

Data  collection  etTorts,  enhancement,  20460 
Pohcy  research  and  studies.  10498 
Healthy  People  2010;  program  announcement 

change,  31172 
Meetings: 

Blood  Safety  and  Availability  Advisory 

Comminee,  14283,  34705,  62358 
Complementary  and  Alternative  Medicine 

Policy,  White  House  Commission,  43374, 
50993,  y\m.  o:~!si,  ^twu 
Dietary  stipplements  containing  ephednne 

alkaloids,  safety  information.  43021 
Genetic  Testing  .Advisory  Committee,  6212, 

21094,43023.  59430 
HIV/AIDS  Presidential  Advisory  Council,  485, 

6373,  17661,41073 
Human  Subject  Protection  and  Financial 

Conflict  of  Interest  Conference.  41073 
Joint  Institute  for  Food  Safety  Research.  69907 
Medicare  Trustees  Reports  Technical  Review 

Panel,  36145,  42698,  4924.";.  ^.1869 
National  Bioethics  Advisory  Commission.  7554, 
15642.  21768,  33326,  38558,  50994, 
61338.69019,70724,71111,75938 
National  Health  Promotion  and  Disease 

Prevention  Objectives  for  2010,  Secretary's 
Council,  49808 
National  Human  Research  Protections  Advisory 

Committee.  76646 
Overweight  and  obesity;  national  action  plan, 

67011,69995 
President's  Council  on  Physical  Fitness  and 
Sports.  10792 
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Tobacco  Control  Framework  Convention,  10094 
Vital  and  Health  Statistics  National  Committee, 
1898,  3452,  4428,  6373,  7392,  12996, 
16920,  24212,  25926,  31 173,  35936, 
37390,  42698,  43023,  48521,  53308, 
56312,  60672.  64222,  64705,  70724,  79105 
National  Environmental  Policy  Act  compliance 
and  environmental  protection  procedures, 
10230 
Newborn  HFV  testing.  Secretary's  determination, 

3368 
Oi;ganization,  functions,  and  authonty  delegations: 
Assistant  Secretary  for  Management  and 
II        Budget.  53721 
Assistant  Secretary  for  Planning  and  Evaluation. 

20465 
Civil  Rights  Office,  19379,  79368 
Civil  Rights  Office,  Director,  82381 
Health  Care  Financing  Administration, 

Administrator,  38559,  60194 
Health  Resources  and  Services  Administration, 

37136 
Human  Research  Protections  Office,  37136 
Human  Resources  Setvice,  58999 
Public  Health  and  Science  Office,  30600 
Public  Health  Service,  36815 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1'^%.  implementation: 
Responsibilit>  ot  certain  entities  to  notify 
1 1        Immigration  and  Naturalization  Service  of 
any  alien  who  entit>  knows  is  not  lawfully 
present  in  Uniieci  States,  58301 
Poverty  mcome  guidelines,  annual  update,  7555 
Privacy  Act: 

Systems  of  records,  39622,  58999 
Reports  and  guidance  documents,  availability,  etc,; 
CulturalK  and  linguistically  appropnate  services 
in  health  care,  national  standards,  fmal 
report,  Wib^ 
Dietary  Guidelines  Advisory  Committee;  fmal 

repon.  meeting.  8?3' 
Genetic  testing,  classification  methodology  for 
determining  level  of  review;  comment 
request,  '6643 
Health  Insurance  Portability  and  Accountability 
Act  health  data  standards   Vital  and  Health 
Statistics  National  Comminee 
recommendations,  423^0 
instruction  in  responsible  conduct  of  research; 
PHS  policv  for  extramural  institutions 
receivmg  funds,  45381,  49809,  76647 
Limited  English  proficient  persons.  Civil  Rights 
Act  Title  VI  prohibition  against  national 
origin  discnmmation;  pwlicy  guidance, 
52762 
National  Bioethics  Advisory  Committee  report; 
Human  Research  Oversight  Ethical  and 
Policv  Issues,  comment  request.  58554, 
79369 
Scientific  misconduct  findings,  administrative 
actions: 
Dreyer.  Evan  B  ,  M  D .  Ph.D.,  70915 
Duan,  Lingxun,  M  D  ,  39149 
French,  Randall  P  .  Ph.D.,  61170 
Carey,  Caroline  E  .  59848 
Hartzer.  Michael  K.„  Ph.D.,  77383 
Ho.  John  L  ,  M  D,,  3717 
Qian,  Jm,  41468 

Simmons,  William  A,,  PhD,,  54852 
?t.ite  assistance  expendittires;  Federal  financial 
participation,  8979,  69560 

Health  Care  Financing 
11      Administration 

See  Inspector  General  Office,  Health  and  Human 
Services  Department 


RULES 

Clinical  Laboratory  Improvement  Amendments: 
Clinical  laboratory  requirements;  effective  dates 
extention,  82941 
Medicaid: 
Clinical  laboratory  requirements;  effective  dates 

extention,  82941 
Home  and  community-based  services,  60105 
State  Children's  Health  Insurance  Program, 
allotments  and  payments  to  States,  33616 
Coirection,  38027.  52042,  55076 
Medicare: 
Cardiac  Pacemaker  Registry;  requirements 

removed,  62645 
Clinical  laboratory  requirements;  effective  dates 

extention,  82941 
Durable  medical  equipment,  prosthetics, 

orthotics,  and  supplies;  supplier  standards, 
60366 
Home  health  agencies;  prospective  payment 

system.  39314.  41128 
Hospital  mpatient  payments  and  graduate 
medical  education  rates  and  costs; 
Balanced  Budget  Refinement  Act 
provisions.  47026 
Hospital  inpatient  prospective  payment  systems 

and  2001  FY  rates,  1817,  5933,  47054 
Hospital  outpatient  services;  prospective 
payment  system,  18434,  40535.  67798 
Correction.  58919,  59748 
New  or  innovative  medical  devices,  drugs, 
and  biologicals,  cnteria  revisions  for 
pass-through  payments,  etc.,  47670 
Town  hall  meeting.  61112 
Inpatient  Disproportionate  Share  (DSH)  Hospital 
adiustment  calculation — 
States  with  section  1115  expansion  waivers; 
change  m  treatment  of  certam  Medicaid 
patient  days,  3 1 36 
MedicM^+Choice  program — 

Establishment,  changes,  40170,  59748 
Outpatient  diabetes  self- management  traiiung 
and  outcome  measurements;  expanded 
coverage,  83  130 
Paramedic  intercept  ambulance  services;  vehicle 
and  staff  requirements;  coverage  and 
payment  policies.  13911 
Payment  amount  if  customary  charges  are  less 

than  reasonable  costs,  8660 
Physician  fee  schedule  (2000  CY);  payment 
policies  and  relative  value  unit  adjustments; 
conection,  19329 
Physician  fee  schedule  (2001  CY);  payment 
policies  and  relative  value  unit  adjustments, 
65376 
Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing;  update, 
46770 
Skilled  niDsing  facilities  and  home  health 
agencies,  cost  limits  exceptions;  technical 
correction.  60104 
State  health  insurance  assistance  program,  tenns 

and  conditions,  34983 
Supplemental  practice  expense  survey  data; 
submission  criteria,  25664 

PROPOSED  RL  LES 

Clinical  Laboratory  Improvement  Amendments; 
Laboratories  regulations — 
Cytology  proficiency  testing;  withdrawn, 
14510 
Medicaid: 

Federal  fmancial  participation  limits,  64919 
Hospital  conditions  of  participation;  laboratory 

services.  69416 
Hospital,  nursing  facility,  intermediate  care 
facility,  and  mentally  retarded  and  clinic 


FEDERAL  REGISTER  INDEX.  January -December  2000 


services;  upper  payment  limit  requirements 
modification,  60 1 5 1 
Medicare: 
Ambulance  Fee  Schedule  Negotiated 
Rulemaking  Committee — 
Meetings,  1081.4545 
Ambulance  sovices  payment,  fee  schedule;  and 
nonemergency  ambulance  services 
coverage;  physician  certification 
requirements,  55078 
Carrier  determinations  that  supplier  fails  to  meet 
requirements  for  Medicare  billing 
privileges;  appeals.  53%3 
Clinical  diagnostic  laboratory  services;  coverage 
and  adimnistrative  policies;  negotiated 
rulemaking,  13082 
Clinical  social  worker  services;  coverage  and 

payment,  6268 1 
Coverage  decisions,  criteria,  31124,  37507 

Town  hall  meetmg,  50171 
Hospital  conditions  of  participation;  laboratory 

services.  69416 
Hospital  inpatient  prospective  payment  systems 

and  2001  FY  rates,  26282 
Hospital  outpatient  services;  prospective 
payment  system 
Prospective  payment  system-exempt  fiiciUties; 
provider-based  kx^tion  criteria  revision, 
47706 
Inpatient  rehabilitation  Eacilities;  prospective 

payment  system,  66304,  81813 
Medicare+Choice  program — 
Providers,  recredentialing  requirements, 
81813 
Physician  fee  schedule  (2001  CY);  payment 

policies,  44176 
Rural  health  clinics — 

Participation  requirements,  payment 

provisions,  and  quality  assessment  and 
performance  improvement  program 
establishment,  10450 
Skilled  nursmg  facilities;  prospective  payment 
system  and  consolidated  billing;  update, 
19188 
Upgraded  durable  medical  equipment;  payment, 
24666 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  135, 
2967,  4437,  5354,  6614,  8367,  10098. 
11587,  11588,  12556,  12557,  12558, 
14288,  14985.  16924,  19382,  19782, 
19783,  24707.  25736,  25939,  26218, 
26618,  35379,  35652,  35653,  35945. 
36453,  36454,  38836,  39416,  39417. 
40111,  40668,  42021,  42709,  43025, 
45090,  45091,  45992,  47738,  47739, 
47995,  50713,  53019,  53319,  53727. 
55030.  55031,  57195.  58279.  59431, 
59857,  60%9,  62724,  64226,  64227. 
64228,  65860,  65861.  66255,  69942, 
69943,  69944.  70921,  71324.  76647. 
76648,  77035,  79867 
Reporting  and  recordkeeping  requirements. 

8367.  59858 
Submission  for  OMB  review;  comment  request, 
1 161.  1400,  2186,  3724,  3725.  4438,  4824. 
8370.  8983,  11588,  11589,  12559,  12560, 
12568,  14986,  15912,  19382,  19783, 
24217,  25737,  25738,  26218,  30414, 
30415,  31576,  34715,  35653,  35654, 
35946.  37566.  38837,  40668.  40669. 
40670,  43026,  44798,  45091,  46722. 
47739,  49001,  49002,  50714,  54535, 
54536,  54856,  54857,  55635,  55982, 
57356,  57821.  59432.  59433.  59859. 
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60674,  60969,  61171.  63080.  64229, 
67751.  69944.  71325.  75943,  79868 
Clinical  Laboratory  Improvement  Amendments: 
COLA  approval  as  CLIA  accreditation 

organization,  continuance,  64966,  70575 
Oregon;  exemption  removed,  25492 
Committees;  establishment,  renewal,  termination, 
etc.: 
Ambulatory  Payment  Classification  Groups 

Advisory  Panel.  75943 
Practicing  Physicians  Advisory  Council.  75720 
Grants  and  cooperative  agreements;  avail^ility. 
etc.: 
Lifestyle  Modification  Program  Demonstration 

Project.  18342 
Medicare — 
Coordinated  care  demonstration,  46466 
Graduate  Medical  Education  Consortia 

demonstration,  494 
Lifestyle  Modification  Program 
Demonstration  Project,  495 
People  with  disabilities;  competitive 

employment;  Medicaid  infrastructUFe 
program,  34715 
Health  insuraiKe  reform: 

Designated  Standard  Maintenance 

Organizations;  announcement,  50373 
Medicaid: 
COLA  approval  as  CLIA  accreditation 

organization,  continuance.  64966.  70575 
Home  health  agencies;  national  accreditation 
program  recognition  applications — 
Community  Health  Accreditation  Program, 

Inc..  8725 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations.  8722 
Hospitals;  national  accreditation  program 
recognition  applications — 
American  Osteopathic  Association.  8727 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers,  list.  58092 
Program  issuaiKes  and  coverage  decisions; 

quarterly  listings.  1400.  34481 
State  allotments  for  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
(2000  FY).  34478 
State  Children's  Health  Insurance  Program — 
Allotments  to  States.  Commonwealths,  and 

Territories.  33634 
Allotments  to  States.  District  of  Columbia, 
Commonwealths,  and  Territories.  33638 
State  plan  amendments,  reconsideration; 
hearings — 
Rhode  Island,  81877 
Utah,  11786 
Medicare: 
Ambulance  services  demonstration,  69945 
Ambulatory  surgical  center  payment  rates 

update,  6380 
COLA  approval  as  CLIA  accreditation 

organization,  continuance,  64966,  70575 
Diabetes  self-management  traming  programs; 
National  organizations  deeming  authority; 
application  process,  83155 
Fiscal  intermediaries  and  carriers;  criteria  and 
standards  for  evaluating  performance  (2001 
FY).  64968 
Home  health  agencies,  national  accreditation 
program  recognition  applications — 
Community  Health  Accreditation  Program, 

Inc.,  8725 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  8722 
Home  health  agencies — 
Costs  for  cost  reporting  periods  beginning  on 
or  after  October  1999,  schedules  of  per- 
visit  and  per-bcneficiary  linutatioiis, 
S722 


Hospice  wage  index,  60072 
Hospital  Outpatient  Prospective  Payment 
System;  special  payment  for  new 
technologies  and  certain  drugs,  biologicals, 
and  medical  devices.  18341 
Hospitals;  national  accreditation  program 
recognition  applications — 
American  Osteopathic  Association.  8727 
Inpatient  hospital  deductible  and  hospital  and 
extended  care  services  co-insurance 
amounts  (2001  CY).  62725 
MedicareHThoice  deeming  authority.  401 12 
Medicare+Choice  organizations — 
Physician  encounter  data;  timely  and  accurate 
submission  to  support  comprehensive 
risk  adjustment  model;  regional  training 
sessions.  46473 
Medigap  high  deductible  options;  deductible 

amount,  18999,  80442 
Monthly  actuarial  rates  and  supplementary 
medical  insurance  (Part  B)  premium  rates 
(2001  CY).  62727 
New  technology  intraocular  lenses  fiimished  by 
ambulatory  surgical  centers;  lenses  eligible 
for  adjustment  in  payment  amount.  25738 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list,  58092 
Part  A  hospital  insurance  premium  for 

uninsured  aged  and  disabled  individuals 
who  have  exhausted  other  entitlements 
(2001  CY).  62733 
Program  issuances  and  coverage  decisions; 

quarterly  listings.  1400.  34481 
Sustainable  growth  rate  (CY  2000).  19000 
Meetings: 
Community  mental  health  centers;  Medicare 

policy;  town  hall  meeting,  54537 
Competitive  Pricing  Advisory  Committee, 

24970.  69946 
Medicare+Choice  organizations — 
Physician  and  hospital  outpatient  encounter 
data  collection  for  risk  management;  data 
requirements  overview.  10812 
Timely  and  accurate  submission  of  data; 
national  and  regional  training  sessions. 
35654 
Medicare  Coverage  Advisory  Committee.  498, 

4986,  13983.  31917.  54537.  63604 
Medicare  Education  Advisory  Panel,  4617, 

53320.  80443 
Medicare  Education  Citizens  Advisory  Panel. 

24707 
Medicare  peer  review  organizations  and  health 
care  community  entities;  partnerships  to 
foster  health  care  quality  improvement; 
town  hall  meeting,  2497 1 
Medicare — 
Coverage  decisions;  criteria;  town  hall 

meeting.  52432 
Coverage  of  drugs  and  biologicals  that  cannot 

be  self-administered,  25493 
Documentation  guidelines  for  evaluation  and 
management  services;  town  hall  meeting, 
35947 
Drugs  and  biologicals  that  cannot  be  self- 
administered;  coverage.  41477 
Hospital  outpatient  prospective  payment 
system;  question  and  answer  session, 
42022 
Practicmg  Physicians  Advisory  Council,  13012. 
31917.51839.70729 
Organization,  functions,  and  authority  delegations: 
Chief  of  Operations;  elimination,  43771 
Communications  arxl  Operations  Support  Office 
et  al..  498 


Privacy  Act: 
Systems  of  records,  35948,  37792,  47995, 
48000.  50544,  50548.  50552.  59193 
Semi-annual  agenda  S1S7S 

Health  Resources  and  S»er\icei 
Administration 

PROPOSED  RULES 

National  practitioner  data  bank  for  adverse 

information  on  physicians  and  other  health 
care  practitioners: 
Medical  malpractice  payments  reporting 
requirements.  20428 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5646. 
7558.  10812.  I30I3,  13408.  14594.  14595, 
20998.  35948.  37567.  39914.  40670, 
41681.  43772.  45092.  45993.  48003, 
48004.  50553.  50996.  62735.  69030, 
71111.83071.  83072 
Submission  for  OMB  review;  comment  request, 
3725,  7559,  10503.  10813.  11787.  18113, 
20469.  20999.  24489.  24972.  25740. 
3101 1.  32114.  36149.  37568.  40671, 
50554,  50997.  54284.  57195.  60199, 
60970.  62365.  62735.  66758.  66759, 
66760,69031.69779 
Committees;  establishment,  renewal,  termination, 
etc.: 
Childhood  Vaccines  Advisory  Commission. 

35949 
Organ  Transplantation  Advisory  Committee. 
58279,  59894 
Competitive  comprehensive  grants  preview  (1999 
FY);  availability: 
HIV/AIDS  Programs,  Special  Projects  of 

National  Significance  cancelled.  136.  1640, 
10504,32115 
State  and  Local  Data  Utilization  and 

Enhancement  Cooperative  Agreements; 
withdrawn,  16924 
Competitive  compreliensive  grants  preview  (2000 

FY);  availability,  8371 
Grant  and  cooperative  agreement  awards: 

National  Association  of  County  and  City  Health 

Officiak,  31012 
National  Governors'  Association  Center  for  Best 
Practices,  8374 
Grants  and  cooperative  agreements;  availability, 
etc.: 
340B  Drug  Pricing  Program,  6383 
AIDS  Education  and  Training  Centers'  National 
HIV/AIDS  Clinical  Consultation  Center, 
33560 
Children's  Hospitals  Graduate  Medical 
Education  Payment  Program,  37985, 
39151.41080 
Community  Access  Program,  5647 
Competitive  grant  programs;  comprehensive 

review.  42190.  75721.  75722 
Health  insurance  coverage;  State  planning 

grants.  17286 
Health  professions  and  nursing  programs — 

Low  income  levels.  33560 
HPV/AIDS  primary  health  care;  targeted 
capacity  building  assistance.  394 1 7 
Maternal  and  Child  Health  Federal  Set-Aside 
Program,  community-based  abstinence 
education  project,  25740,  69562 
Model  interventions  to  increase  organ  and  tissue 

donation,  32115 
National  Oral  Health  Policy  Center  and  State 
Oral  Health  Leadership  Partnership,  35655, 
42387 
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tlniversal  Newborn  Hearing  Screening  and 
Intervention  Program,  67013 
Health  professions  education  for  under-represented 
minont>  individuals  Centers  of  Excellence 
Program;  eligibility  critena,  42388 
Licensed  pharmacist  shortages;  study  and 

comment  request.  14288 
Medical  professional  shortage  area  designations; 
primary  medical  care,  mental  health,  and 
dental  health;  lists,  S6028 
Meetings: 
AIDS  Advisory  Committee,  20826,  82382 
Asian  Americans  and  Pacific  Islanders, 

President's  Advisory  Commission;  White 
House  Initiative,  26219,  31577,  37156, 
43026,  49586,  53020,  58093 
'  thildhood  Vaccines  Advisory  Commission, 

7029,  26219,  35950.  50998,  69319 
Federal  Credentialing  Program;  working 

meetmg,  34489 
Graduate  Medical  Education  Advisory  Council, 

12021,69319 
Graduate  Medical  Education  Advisory  Council 

et  al.,  50998 
Health  Professions  and  Nurse  Education  Special 

Emphasis  Panel,  4617,  60446 
Infant  Mortality  Advisory  Committee,  2634, 

31343,55982 
Interdisciplinary,  Community-Based  Linkages 

Advisory  Committee,  48006,  56316 
MaterT«l  and  Child  Health  Research  Grants 
Review  Committee;  annual  report,  321 15, 
63258 
Migrant  Health  National  Advisory  Council, 

2634,  5649,  20826,  50999 
National  Health  Service  Corps  National 

Advisory  Council.  3726,  56588 
Nurse  Education  and  Practice  National  Advisory 

Council,  13013,77883 
Rural  Health  National  Advisory  Conunittee, 

3726 
Training  in  Pnmary  Care  Medicine  and 
Dentistry  Advisory  Committee,  1 3984, 
53020,  70922 
National  Vaccine  Injury  Compensation  Program: 

Petitions  received,  18114,  26618,  43772,  65861 
Organization,  functions,  and  authority  delegations: 
Health  Professions  Bureau,  12021,  45994 
Maternal  and  Child  Health  Bureau, 
Commumcations  Office,  70358 
Northeast  Field  Cluster,  38565 
Pacific  West  Cluster,  38566 
Planning,  Evaluation  and  Legislation  Office, 

38568 
Primary  Health  Care  Bureau,  16623,  48007 
West  Central  Field  Cluster,  8375 
Privacy  Act: 

Systems  of  records,  1 640 
Reports  and  guidance  documents;  availability,  etc.: 
Maternal  and  Child  Health  Research  Grants 
Review  Committee,  63258 
Veterans  Health  Care  Act: 

Limitation  on  prices  of  drugs  purchased  by 
covered  entities — 
Section  340B  drug  pricing  program;  guidance 
clarification,  13983 


Hearings  and  Appeals  Office,  Energy 
II      Department 

lijOTICES 

Special  refund  procedures;  implementation,  7386, 
jl     17864,18089 


Hearings  and  AppeaK  Offict    Inferior 
Department 

RULES 

Hearings  and  appeals  procedures: 
Indian  affairs — 
Indian  trust  estates;  summary  distributions 
authority;  technical  amendment,  25449 
PROPOSED  RULES 
Hearings  and  appeals  procedures: 
Surface  coal  mining;  award  of  costs  and 
expenses;  petitions,  46389,  60602 

Historic  Preservation,  \dvisory 
Council 

RULES 

Protection  of  historic  and  cultural  piT>perties, 

77698 
PROPOSED  RULES 

Protection  of  historic  and  cultural  properties, 
42834 
Proposed  suspension  of  rule  and  adoption  as 
guidelines,  55928 
Semi-annual  agenda,  74462 

NOTICES 

Environmental  statements;  availability,  etc.: 
Revised  regulations;  no  significant  impact  on 

human  environment,  42850 
Revision  regulations;  no  significant  impact  on 
human  environment,  76983 
Meetings,  10760,  36884,  50674,  65824 
National  Histonc  Preservation  Act: 

Narragansett  Indian  Tribe's  assumption  of 
historic  preservation  responsibilities; 
agreement.  804 '  !■ 

Housing  and  I'rban  DtN-idprm^nt 
Department 

See  Federal  Housing  Enterprise  Oversight  Office 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  3572,  3576 
Correction,  6444,  12950 
Civil  money  penaltv  action  initiated  for  failure 
to  disclose  lead-based  paint  hazards,  50591, 
50592 
Community  development  block  grants: 
Pre-award  costs  and  new  housing  construction, 
70214 
Community  facilities: 

Supportive  Housing  Program;  operating  cost 
percentage  increase,  30822 
Federal  National  Mortgage  Association  (Fannie 
Mae)  and  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac): 
New  housing  goals  for  2000-2003  calendar 
years,  65044 
Govenunentwide  debarment  and  suspension: 
Debarment,  suspension,  and  limited  denial  of 
participation;  prrocedures  clarification, 
38706 
Grants  and  agreements  with  hi^er  education 
institutions,  hospitals,  and  other  non-profit 
organizations;  uniform  administrative 
requirements,  30498 
Housing  programs: 

Uniform  financial  reporting  standards;  annual 

financial  report  filing  date.  16294 
Uniform  physical  condition  standards  and 
physical  inspection  requirements;  insured 
and  assisted  properties  assessment; 
administrative  process,  77230 
HUD-owned  properties: 

HUD-acquired  single  family  property 
disposition 
Officer  Next  Door  Sales  Program,  60324 


Housing 

Lead-based  paint  hazards  in  federally  owned 
residential  property  and  housing  receiving 
Federal  assistance;  notification,  evaluation, 
and  reduction;  correction,  3386,  15044,  16818 
Low  income  housing: 

Housing  assistance  payments  (Section  8) — 
Admission  and  occupancy  requirements; 

changes,  16692 
Contract  rent  annual  adjustment  factors, 

66888 
Fair  market  rents  for  Housing  Choice 
Voucher  Program  and  Moderate 
RehabiUtation  Single  Room  Occupancy 
Program,  etc.,  57658,  58870 
Homeownership  program,  55 1 34 
Housing  Choice  Voucher  Program;  payment 

standard  protection  expansion.  42508 
Moderate  rehabilitation  units,  lease  execution 
or  termination  when  remaimng  term  on 
contract  is  less  than  one  year,  24374 
Multifamily  bousmg  mortgage  and  housing 
assistance  restructuring  program  (mark- 
to-market  program),  15452,  53899 
Tenant-based  certificate  and  voucher 

programs  merger  into  Housmg  Choice 
Voucher  Program;  correction,  1 68 1 9 
Manufactured  home  construction  and  safety 
standards: 
Manufactured  home  tires  (Interpretative  Bulletin 
J- 1 -76),  70222 
Mortgage  and  loan  insurance  progra  .:^ 

Home  equity  conversion  mortgai..  insurance; 
condotnmium  associations;  r^t  of  first 
refusal,  5406 
HUD-assisted  multifamily  rental  projects; 
increased  distributions  to  owners,  61072 
Correction,  68891 
Multifamily  housing  projects;  tenant 

participation,  36272 
Multifamily  Reform  Act;  implementation — 
Mortgage  Review  Board  and  civil  money 
penalty  regulations;  amendments,  9084, 
38710 
Single  family  mortgage  msuratKe — 
Appraiser  roster,  placement  and  removal 

procedures,  17974 
Electronic  underwriting,  60320 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Privacy  Act;  implementation,  50904 
Public  and  Indian  housmg: 
Admission  and  occupancy — 

Pet  ownership  in  public  housing.  42518 
Public  housing  agency  consortia  iuxl  joint 

ventures,  71204 
Public  housing  agency  plans;  poverty 
deconcentration  and  public  housing 
integration  ("One  America"),  49484, 
81214 
Public  Housing  Assessment  System; 
amendments,  1712 
Correction,  36042 
Public  Housing  Capital  Fund  Program;  formula 

allocation  funding  system,  14422,  25445 
Public  housing  resident  management 

corporations;  direct  fimdrng,  42512 
Rental  voucher  and  certificate  programs 
(Section  8)— 
Management  Assessment  Program. 

establishment;  stay  hfted,  38194 
Management  Assessment  Program;  technical 
amendment;  correction,  16823 
Tenant-based  Section  8  program;  expiring 
annual  contributions  contracts  renewal; 
housing  assistance  allocation  formula, 
cotrection,  16817 
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Civil  money  penalties;  certain  prohibited  conduct: 
Triple  damage  for  failure  to  engage  in  loss 
mitigation,  76520 
Community  development  block  grants: 
Job-pirating  activities;  block  grant  assistance  use 
prohibition,  63756 
Equal  employment  opportunity;  policies  and 

procedures;  update,  64320 
Fair  housing: 
Fair  Housing  Act  violations;  sexual  harassmait 
cases,  67666 
Federal  National  Mortgage  Association  (Fannie 
Mae)  and  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac): 
New  housing  goals  for  2000-2003  calendar 
years,  12632 
Freedom  of  Information  Act;  implementation, 

42578 
Housing  programs: 
Mandatory  expense  deductions  and  earned 
income  disallowances  for  persons  with 
disabilities;  income  adjustment 
determination,  50842 
HUD-owned  properties: 
Multifamily  projects;  prohibited  purchasers  in 
foreclosure  sales,  41538 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  Housing 

Choice  Voucher  Program,  60084 
Fair  market  rents  for  Housing  Choice 
Voucher  FYogram  and  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program,  etc.,  25172 
Manufactured  home  construction  and  safety 
standards: 
Condensation  control  for  exterior  walls  in 
humid  and  fringe  climates;  regulatory 
waiver,  171 10 
Smoke  alarms,  3 1 778 
Mortgage  and  loan  insurance  programs: 
Single  family  mortgage  insurance — 
Section  22l(dX2)  mortgage  insurance 
program;  discontinuation,  58338 
Title  I  Property  Improvement  and  Manufactured 
Home  Loan  Insurance  programs  and  Title 
1  lender/Title  II  mortgagee  approval 
requirements,  17120 
Mukifamily  properties;  civil  money  penalties, 

39502 
Privacy  Act;  implementation,  32240 
Public  and  Indian  housing: 
Indian  Tribes  and  Alaska  Native  Villages; 
community  development  block  grants 
program;  application  process,  66592 
Native  American  housing  activities — 

Construction  cost  limits,  21288 
Operating  Fund  Allocation  Negotiated 
Rulemaking  Committee- 
Meetings,  7330,  11525 
Operating  fund  formula;  operating  subsidies 

allocation,  42488 
Public  housing  agency  plans;  poverty 
deconcentration  and  public  housing 
integration  ("One  America"),  20686 
Semi-annual  agenda,  22838,  73870 

NOTICES 

AgeiKy  information  collection  activities: 
-Proposed  collection;  comment  request,  1409, 

1410,  1411,  3242,  5360.  6616,  6617,  8386, 
9283,  9284,  10506,  I053I.  11798,  12566, 
13786,  15912,  16925,  17289,  18344, 
21783,  24218,  24708,  24709,  24974, 
25353,  26623,  26624,  30601.  30602, 
33563,  34226,  34723.  351 10,  36702, 


36703,  37403,  37992,  39624.  40677, 
4I4?2,  41688,  43776.  44066,  45386. 
45737,  47756,  47789.  49587,  49993. 
50212,  51009.  51624.  53022,  54294. 
55076.  55266,  55983,  55984,  55985, 
57823,  58281.  59007.  61354,  62744. 
62745.  64980,  67015.  69041,  69042, 
69780,  69951,  76272,  77660,  78497, 
79379,79380,  81534.81879 
Reporting  and  recordkeeping  requirements, 

44805 
Submission  for  OMB  review;  conunent  request, 
6618.  7393,  8386,  9284,  1 1592,  1 1593, 
11594,  12567,  13787,  15167,  15913, 
15914,  17289.  17290,  17291,  18345. 
18346.  19019,  19020.  20183,  20184. 
20185.  20826,  21005.  21203.  24219, 
24975,  34724.  37162,  37404,  37833, 
37993.  37994.  39625,  40686,  41483, 
41484.  43031,  45387,  45787,  46487, 
48247,  48248.  49810.  49811,  5021 1, 
51012.  51013,  53729,  56915,  58282, 
59860,  60674.  62745.  63084,  63878, 
64450.  64451,  64717.  64981.  65323. 
65873,  65874,  67394.  67395,  79413, 
808%.  80897.  81537 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.-Israel  Bi-National  Commission  on  Housing 
and  Community  Development,  39419, 
45606. 54059 
Environmental  statements;  notice  of  intent: 

Yonkers,  NY;  affordable  housing  project,  30424 
Federal  Housing  Administration: 

Debenture  recall,  57205 
Grant  and  cooperative  agreement  awards: 
Alaska  Native/Native  Hawaiian  Institutions 

Assisting  Communities  Program,  65324 
Community  development  block  grant  program — 
Indian  Tribes  and  Alaska  Native  Villages, 
7879 
Community  Development  Technical  Assistance 

Programs,  26625 
Community  Development  Work  Study  Program, 

45097 
Community  Outreach  Partnership  Centers 

Program,  65324 
Hispanic-serving  Institutions  Assisting 

Communities  Program,  65325 
Historically  Black  Colleges  and  Universities 

Program,  63084 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher 

programs,  17661,  44573 
Welfare-to-Work  Tenant-Based  Assistance 
Program,  46724 
Housing  Opportunities  for  Persons  with  AIDS 

Program,  10531 
Public  and  Indian  housing — 

Economic  Development  and  Supportive 
Services  Carryover  Program,  3 1 1 82 
Housing  Choice  Voucher  Programs,  79883 
New  Approach  Anti-Drug  Program,  49812 
Resident  Opportunity  and  Self  Sufficiency 
Program,  79873 
Rural  Housing  and  Economic  Development 

Program,  53023,  53025 
Troubled  agency  recovery  efforts,  76273 
Troubled  Agency  Recovery  Office,  16215 
Youthbuild  Program.  4617 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  and  affordable 
housing;  capacity  building,  63746 


Community  Development  Block  Grant 
Program — 
Indian  Tribes  and  Alaska  Native  villages. 

13192,77886 
Multifiamily  housing  owners;  service 
coordinator  program,  14708 
Community  Development  Work  Study  Program, 

71228 
Community  planning  and  development  formula 
programs;  persons  with  disabilities;  fair 
housing  responsibilities  and  planning 
actions.  76660 
Economic  Development  Initiative  Community 

Empowerment  Fund  Pilot  Program,  40836 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1 163, 
2419,  3471,  4566,  5651,  7106,  8387, 
10286,  11642,  13788,  14605,  16036, 
17292,  18347,  20186,  21464,  24975, 
26232,  30603.  31918.  34226.  35382, 
36704.  37796,  39169,  40686,  42023, 
43777,  45387,  46729,  48008,  49255. 
50555,  51906,  53346,  54538.  55986, 
57362.  58558,  59980,  60970,  63086. 
64452.  66256,  67396.  69570.  70575, 
75292,  77035,  78498,  83073 
Fair  Housing  Initiatives  Program;  focus  group 

meeting,  25432 
Housing  assistance  payments  (Section  8)— 
Family  self-sufficiency  program  coordinators 
for  rental  certificate  and  voucher 
programs.  17114 
Family  Unification  Program,  45688 
Housing  Choice  Voucher  Program;  fair  share 
allocation  of  incremental  voucher  funding, 
78040 
Housing,  community  development,  and 
empowerment  programs  and  Section  8 
housing  voucher  assistance  (SuperNOFA), 
9322.  21783,  26844,  36837.  37994,  79903 
Fair  Housing  Initiatives  Program; 

clarifications  and  modifications,  25742 
Non-elderly  disabled  persons,  rental 

assistance;  use  of  remaining  unobligated 
funds,  49003 
Table  of  contents,  14608 
Public  and  Indian  housing — 
Indian  Housing  Drug  Elimination  Program, 

30502,  36707,  79414 
Public  Housing  Drug  Elimination  Program, 

30318 
Resident  Opportunities  and  Self  Sufficiency 
Program.  71028 
Public  Housing  Drug  Elimination  Program  Gun 
Buyback  Violence  Reduction  Initiative, 
5400 
Rural  Housing  and  Econotnic  Development 

Program,  7970 
Section  202  projects;  Assisted  Living 

Conversion  Program,  14694,  36838,  42064 
Section  8  Housing  Choice  Voucher  Program, 
fair  share  allocation  of  incremental  voucher 
funding,  13222,  31584,  37995 
Small  Cities  Community  Development  Block 
Grant  Program — 
New  York;  withdrawn,  12568 
Lead-based  paint  hazards  in  federally  owned 
residential  fffoperty  and  housing  receiving 
Federal  assistance;  notification,  evaluation 
and  reduction  requirements;  transition 
assistance,  54858 
Low  income  housing: 

Difficult  development  areas  and  qualified  census 
tracts;  statutorily  mandated  and 
supplemental  designations  for  tax  credit, 
57526 
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Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors,  13046 
Meetings: 

Predatory  lending  practices;  public  fact-finding 
forums  and  task  force  establishment,  19917 
Mortgage  and  loan  insurance  program: 
Unsubsidized  multifamily  and  healthcare 
mortgage  loans;  2000-1  sale.  78181 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  initiative,  list  of 
,  mortgagees  whose  Ongination  Approval 

1 1  Agreements  have  been  terminated,  16216, 

4<-'««   M454,  78500 
DcKt  turt  merest  rates,  11595,  58559 
FHA  Technology  Open  To  All  Lenders 
(TOTAL)  Scorecard,  homeownership 
opportunities  increase,  76273 
Mortgagee  Review  Board;  administrative  actions, 
II     7036,39171,53730 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX.  80447 

Organization,  functions,  and  authority  delegations: 
Actmg  Secretary;  order  of  succession,  77660 
Assistant  Secretary  for  Administration;  order  of 

succession,  51014 
Assistant  Secretary  for  Community  Planning 
and  Development,  order  of  succession, 
51014 
Assistant  Secretary  for  Congressional  and 
Intergovernmental  Relations;  order  of 
succession,  6655 1 
Assistant  Secretary  for  Fair  Housing  and  Equal 
Opportunity,  order  of  succession,  16952, 
66550 
Assistant  Secretary  for  Housing;  order  of 

succession,  51015 
Assistant  Secretary  for  Public  Affairs;  order  of 

succession,  66550 
Assistant  Secretary  for  Public  and  Indian 

Housing;  order  of  succession,  7559,  51015, 
66552 
Chief  Financial  Officer,  orda  of  succession, 

51016 
Enforcement  Center  Director,  64981 
Federal  Tort  Claims  Act  and  Military  Personnel 
and  Civilian  Employees'  Act  of  1964; 
AsMsiarii  General  Counsel  for  New 
England,  4619 
General  Counsel,  order  of  succession,  51016 
Officials  in  FHA  Single  Family  Homeownership 
Centers,  49004 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%,  implementation: 
Federal  means-tested  public  benefits;  eligibility 
1 1         restrictions  on  noncitizens;  inapplicability, 
11         49994 
Responsibility  of  certain  entities  to  notify 

Immigration  and  Naturalization  Service  of 
any  alien  who  entity  knows  is  not  lawfiilly 
present  in  United  States,  58301 
Pnvacy  Act; 
Computer  matching  programs,  36708,  49995, 

7III2 
Systems  of  records,  33242,  52777,  55267 
Public  and  Indian  housing: 

Access  Housing  2000  Initiative,  79698 
Housing  assistance  payments  (Section  8) — 
Housing  choice  voucher,  rental  certificate, 
and  moderate  rehabilitation  programs; 
administrative  fees;  annual  factors, 
10316,32116.40686 


II 


Public  Housing  Assessment  System — 
FinaiKial  condition  sconng  process,  40(X)8, 

80686 
Management  operations  certification  and 
audited  financial  statement;  submission 
period  extension,  48730,  69952 
Management  operations  scoring  process, 

40024,  40028 
Occupied  units;  inspection;  transition 

assistance,  63605 
Physical  condition  sconng  process,  39988 
Resident  service  and  satis^tion  scoring 

process,  40034 
Scoring  procedures;  additional  information, 

39986 
Transitional  assistance,  36047 
Section  8  tenant-based  housing  assistance 
program — 
Baseline  unit  allocations  determination  and 
verification;  access,  use,  restoration,  and 
recapture  of  program  baselme  unit 
allocations  transfers,  21088 
Regulatory  waiver  requests;  quarterly  listing, 

14716,44922,66138 
Reports  and  guidance  documents;  availability,  etc.: 
Model  building  codes,  HUD  review;  policy 

statement  and  final  report,  15740 
Uniform  physical  condition  standards  and 

physical  inspection  requirements,  software 
and  guidebook  availability,  etc  .  63606 


Immigration  and 
Service 


Natuf  aii/atiun 


RULES 

Executive  Office  for  Immigration  Review: 
Representation  and  appearances;  professional 
conduct  for  practitioners,  39513 
Immigration: 
Aircraft  and  passengers  arriving  from  Cuba; 

landing  requirements,  58902 
Aliens — 
Detention  of  aliens  ordered  removed,  80281 
Hernandez  v.  Reno  settlement  agreement; 
aliens  eligible  and  ineligible  for  family 
unity  benefits,  43677 
Parole  authority;  clarification,  82254 
Temporary  protected  status;  employment 
authorization  fee  requirements,  etc., 
82256 
Asylum  procedures — 
Applicants  who  establish  persecution  or  who 
may  be  able  to  avoid  persecution  in  his 
or  her  home  country  by  relocating  to 
another  area  of  that  country  76121 
Fingerprinting  certain  applicants  for  replacement 
Permanent  Resident  Card  (Form  1-SSI), 
57723 
Haitian  nationals;  status  adjustment,  15835 
Nicaraguan  and  Cuban  nationals;  status 

adjustment.  15846 
Polish  and  Hungarian  parolees;  status 

adjustment,  20069 
Public  use  forms;  duplication  and  electronic 

generation,  61259 
Second  preference  employment-based  immigrant 
physicians  serving  in  medically 
underserved  areas,  etc.;  national  interest 
waivers,  53889 
Correction,  57861,  57943,  63118 
Irish  Peace  Process  Cultural  and  Training 
Program;  establishment,  14774 
Correction,  18432 
Nationality: 

Naturalization  grants;  revocation,  17127 
Nonimmigrant  classes: 
Aliens  coming  temporarily  to  U.S.  to  perform 
agricultural  labor  or  services;  H-2A 


classification  petitions,  adjudication 
delegated  to  Labor  Department,  43528 
Effective  date  delayed,  67616 
Habitual  residence  in  United  States  territories 
and  possessions,  56463 
Correction,  57861 
Nonimmigrant  worken  (H- 1 B  category); 
petition;  fee  schedule  and  filing 
requirements,  10678 
Ports  of  entries — 
Cleveland.  OH,  ctal,  7715 
Organization,  functions,  aixl  authority  delegations: 
Los  Angeles  and  San  Francisco  Asylum  Offices, 
CA,  jurisdictional  change,  39071 

PROPOSED  RULES 

Immigration: 
Aliens — 
Deportation  proceedings;  relief  for  certain 

aliens.  44476.  60384 
Detention  of  aliens  ordered  removed,  40S40, 
46882 
Asylum  and  withholding  definibons,  76588 
Nonimmigrant  classes: 

Actuanes  and  plant  pathologists;  addition  to 
Appendix  1603. D.I  of  North  American 
Free  Trade  Agreement,  79320 
Temporary  agricultural  worker  (H-2A)  petitions; 
processing  procedures,  43535,  50166 
Organization,  functions,  and  authority  delegations: 
Deportation  proceedings  termination  and 
removal  proceedings  initiauon,  71273 
NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  8207, 
8739,  8740.  11083,  11084,  13990,  14626, 
15354,  14355,  15356,  17309,  17675, 
31014,  31015,  31016,  35672,  39926, 
41490,  48252,  56330,  64238,  64722, 
64987,  64988,  64989,  64990 
Submission  for  OMB  review,  comment  request, 
7059,  8208,  8740,  10822,  10823,  24228, 
24229,  26854,  26855,  26856,  33579, 
33580,  33581,  34731,  37410,  37411. 
37412,50571,50572,50573,56594. 
64239,  64257.  70739,  79123.  79124 
Agreements  filed,  etc. 
Submission  for  OMB  review;  comment  request, 
76283 
Environmental  statements;  availability,  etc.: 
WTiatcom  County,  WA;  remote  video 

surveillance  system;  installation,  operation, 
and  maintenance.  60685 
Environmental  statements,  notice  of  intent: 
Arizona;  border  barriers  for  enforcement 

initiatives;  implementation,  46953 
Frio  County  et  al.,  TX;  detention  facility 

construction.  54862 
Houston.  TX;  detention  facility  construction, 

26856 
McAUen.  TX;  Operation  Rio  Grande; 

implementation.  4999 
San  Diego.  CA;  international  border  fence  and 

roads;  construction,  1 1 75 
Seattle,  WA,  detention  facility  construction, 
26857 
Immigration: 
EB-2  petitions;  untimely  motions  to  reconsider 
decisions  of  denial;  filing  opportunity. 
41093 
H-IB  nonimmigrants;  numerical  limitation 
reached  for  2000  FY,  information.  15178 
Immigration  User  Fee  Account  status;  report  to 

Congress;  comment  request,  7893 
Meetings: 
Airport  and  Seaport  Inspections  User  Fee 
Advisory  Committee,  75973 
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Birth  ceniticates;  Fedonl  standards,  7895 
Immigration  Matters  District  Advisory  Council, 

520,21470.49597,83098 
User  Fee  Advisory  Committee,  8209 
Memorandums  of  understanding: 
Immigration  and  Nationality  Act;  air  and  sea 

transportation  companies;  fines  mitigation. 

46742 
Organization,  functions,  and  authority  delegations: 

Nebraska  Service  Center,  Director,  1 5924 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Responsibility  of  certain  entities  to  notify  INS 

of  any  alien  who  entity  knows  is  not 

lawfully  present  in  United  States,  58301 
Temporary  protected  status  program  designations: 
Angola.  16634 

Bosnia-Herzegovina;  termination,  52789 
Burrmdi,  67404 
Guinea-Bissau,  15016 
Honduras,  30438,  36719 
Kosovo  Province;  terminaton,  333S6 
Montserrat,  58806 
Nicaragua,  30440,  36721 
Siena  Leone,  67405 
Somalia,  69789,  77074 
Sudan,  67407 

Indian  Affairs  Bureau 

RULES 

Education: 
Southwestern  Indian  Polytechnic  Institute; 
personnel  system,  58182 
Human  services: 
Correction,  76563 

Financial  Assistance  and  Social  Services 
Programs,  63144 
Transportation  Equity  Act  for  2I$t  Century; 
implementation; 
Indian  Reservation  Roads  funds;  2000  FY  fiinds 
distribution,  7431,37697 
Tribal  revenue  allocation  plans,  1 446 1 

PROPOSED  RULES 
Economic  cnterpnses: 
Gaming  on  trust  lands  acquired  after  October 
17,  1988;  determination  procedures,  5547 1 
Education: 
Southwestern  Indian  Polytechnic  Institute; 
personnel  system,  26728 
Financial  activities: 
Alaska  Resupply  Operation,  47704 
Loon  guaranty,  insurance,  and  interest  subsidy; 
revision,  53948 
Tribal  government: 
Certificate  of  degree  of  Indian  or  Alaska  Native 
blood;  documentation  requirements  and 
filing,  processing,  and  issuing  requirements 
and  standards.  20775.  64643 
Meeting,  38228 
Tribal  land  encumbrances;  contract  approvals, 
43952 
Trust  management  reform: 
Leasing/pennitting.  grazing,  probate  and  fiinds 
held  in  tnist,  43874 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17293, 

31186.52123 
Submission  for  0MB  review;  comment  request, 
787,  1166,  11597,40112,46175,47514. 
52124.  66257 
Committees;  establishment,  renewal,  termination, 
etc  : 
Osage  Tribal  Education  Committee.  14314 
Criminal  jurisdiction: 
Tulalip  Tribes,  WA;  retrocession,  75948,  77905 


Environmental  statements;  availability,  etc.: 
Cabazon  Resource  Recovery  Park,  Cabazon 

Indian  Reservation,  CA,  3472 
Colville  Confederated  Tribes,  ColviUe  Indian 
Reservation,  WA;  integrated  resource 
management  plan,  20196.  78503 
Cortina  Band  of  Wintun  Indians,  CA,  Cortina 
Integrated  Waste  Management,  Inc.  project, 
3473,  53328 
Navajo  Nation,  AZ  and  NM;  Navajo  Ten-Year 
Forest  Management  Plan,  20197,  30605, 
35121 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  private 
fuel  storage  installation,  39206 
St  Croix  Meadows  Racing  Park,  WI,  46730 
Environmental  statements;  notice  of  intent: 
Moapa  Indian  Reservation,  NV — 
Crystal  Power  Generating  Station  and 

associated  facilities,  44806 
Moapa  Paiute  Power  Generating  Station  and 
associated  facilities,  53027 
Torres  Martinez-Calpine  Power  Generating 
Facility,  CA,  37163 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Contract  Support  Funds;  distiibution  and  use 

method,  10100 
Education  FaciUties  Replacement  Construction 

Priority  List,  4623 
Higher  Education  Workforce  Project,  13170, 

40912 
Indian  Reservation  Roads  Program.  12026 
Traffic  safety  on  hidian  reservations,  9292 
Indian  entities  recognized  as  eligible  to  receive 

services  from  BIA;  list,  13298,  31188 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
AckiMwledgment  petitions;  internal  processing 

changes,  7052 
Cowlitz  Indian  Tribe,  WA,  8436 
Eastern  Pequot  Indians  of  Connecticut,  1 7299 
Little  Shell  Tribe  of  Chippewa  Indians  of 

Montana,  45394 
Ozark  Mountam  Cherokee  Tribe  of  Arkansas 

and  Missouri  et  al..  76663 
Paucatuck  Eastern  Pequot  Indians  of 

Connecticut,  17294 
Steilacoom  Tribe  of  Indians.  WA.  5880 
Iirigation  projects;  operation  and  maintenance 
charges: 
Colorado  River  Irrigation  Project,  AZ.  12024, 

59461 
San  Carlos  Imgation  Project,  AZ,  12025 
Judgment  fiinds;  plans  for  use  and  distribution: 
Menominee  Tribe  of  Wisconsin,  69044 
Ramah  Navajo  Chapter  vs.  Bruce  Babbitt,  4989, 
70580 
Land  acquisitions  into  trust: 
Little  Traveise  Bay  Bands  of  Odawa  Indians, 

MI,  63090 
Lower  Brule  Sioux  Tribe  of  Indians  of  South 

Dakota,  31594 
Paskenta  Band  of  Nomlaki  Indians  of 
California,  76275 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Bums-Paiute  Tribe,  OR,  13985 
Campo  Band  of  Mission  Indians.  CA.  79416 
Colusa  Indian  Community  Council  trust  laixls. 

CA.  17893 
Concow  Maidu  Tribe  of  Mooretown  Rancheria, 

CA,  7054 
Jamul  Indian  Village,  CA.  79417 
Otoe-Missouria  Tribe  of  Oklahoma,  81541 
Pueblo  of  Uguna,  NM,  35121 
Quinault  Indian  Nation,  WA,  36457 


Redding  Ranchena,  CA,  56320 

Rincon,  San  Luiseno  Band  of  Mission  Indians, 

CA,  59864 
Smith  River  Rancheria,  CA.  52435 
Stockbndge-Munsee  Community  Band  of 

Mohican  Indians.  35121 
Meetings: 
Exceptional  Children  Advisory  Board.  34726 
Indian  education  topics;  tiibal  consultaticMi, 

40121 
Individual  Indian  money  accounts;  historical 

analysis,  17521 
Reservation  establishment,  additions,  etc.: 
Bay  Mills  Indian  Community.  MI.  42389 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians. 

OR,  15168.  33568 
Jicarilla  Apache  Tribe,  NM,  16628 
Tribal  rolls: 
Catawba  Indian  Nation  of  South  Carolina, 

45607 
Pokagon  Band  of  Potawatomi  Indians.  67754 
Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Agua  Caliente  Band  of  Cahuilla  Indians  et  al., 

CA,  31189,  34726 
Augustine  Band  of  Mission  Indians,  CA,  41721 
Bums-Paiute  Tnbe,  OR,  34726 
Chickasaw  Nation,  OK,  58789 
Chitimacha  Tnbe  of  Louisiana,  54859 
Choctaw  Nation.  OK,  30605.  58789 
Confedented  Salish  and  Kootoiai  Tribes,  MX, 

30605.  70609 
Confederated  Tribes  of  SUetz  Indians  of 

Oregon,  76278 
Confederated  Tribes  of  Umatilla  Indian 

Reservation.  OR,  17527 
Confederated  Tnbes  of  Warm  Springs 

Reservauon  of  Oregon.  34':t),  70609 
CoquiUe  Indian  Tnbe,  OR,  34727,  76278 
Coushatia  Tnbe,  LA,  31 189.  33423,  77038 
Flandreau  Santee  Sioux  Tnbe,  SD,  13303 
Kiamalh  Tnbes.  OR.  34^27 
\\dK3h  Indian  Tnbe,  WA.  46492 
Menominee  Indian  Tnbe  of  Wisconsin,  62749 
Moapa  Band  of  Paiute  Indians,  NV,  1167 
Northern  Chevenne  Tnbe,  MT  36461 
Pauma  Band  ot  .Mission  Indians,  CA,  62749 
Samish  Indian  Nation,  WA,  38570 
Sauk  Suiatile  Indian  Tribe,  WA,  57368 
Shoshone- Bannock  Tnbes,  ID,  54541 
Sisseton-Wahpeton  Sioux  Tribe,  SD,  67016 
Tunica-Biloxi  Tribe,  LA,  30606 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2416, 

2417,3727,  18120,76648 
Submission  for  OMB  review;  comment  request, 

24973,40112,62736 
Giant  and  cooperative  agreement  awards: 

Center  for  Native  American  Health.  College  of 

Public  Health,  Universirv  of  Anzona. 

57357 
Indian  Health  Scholarship  Program;  recipients 

list,  34212 
National  Native  American  Emergency  Medical 

Services  Association.  48247 
Grants  and  cooperative  agreements;  availability, 
etc.: 
American  Indian/Alaska  Native  Children, 

Youth,  and  Families;  Mental  Healtli  and 

Community  Safer.  Initialise,  26841    34220 
Health  Professionals  Preparatory.  Pregraduate. 

and  Indian  Health  Professions  Scholarship 

Programs,  3464 
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Health  Professions  Educational  Loans 

Rcpaymem  Program,  41478 
Native  American  Research  Centers  for  Health. 

377% 
Medical  care: 

Reimbursement  rates  for  2000  CY.  48007 
Organization,  functions,  and  authority  delegations; 
Albuquerque  Area  Indian  Health  Service,  34220 
Information  Systems  and  Technology  Division, 

8730 
Public  Health  Office,  67390 

Information  Security  Oversight  Office 

RILES 

Classified  national  security  information: 

Multi-agency  declassification  issues;  uniform 
referral  standard:  correction.  16320 

Inspector  General  Office.  Health  and 
II        Human  Services  Departmen! 

RULES 

Health  care  programs:  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability 
Act- 
Civil  money  penalties;  revisions,  24400, 

35583 
Data  collection  program;  final  adverse  actions 
reporting;  correction,  70506 
Medicare: 
Hospital  outpatient  services;  prospective 
payment  system,  18434.  40535 
Privacy  Act:  implementation,  34986 

PROPOSED  RULES 

Health  care  programs,  fraud  and  abuse: 

Health  Insurance  Portability  and  Accountability 
Act- 
Civil  money  penalty  safe  harbor  to  protect 
Medicare  supplemental  insurance  and 
Medigap  premium  payments  for  end- 
suge  renal  disease  (ESRD)  beneficiaries, 
25460 

Medicare  and  State  health  care  programs: 
Safe  harbor  provisions  and  special  fraud  alerts; 
intent  to  develop  regulations,  78 1 24 
Medicare  and  State  health  care  programs;  fraud 
and  abuse: 
Ambulance  restockmg  safe  harbor  under  anti- 

kickback  statute,  32060 
Revisions  and  technical  corrections,  63035 
NOTICES 
Health  care  program:  fraud  and  abuse: 

Healthcare  lniegni>  and  Protection  Data  Bank — 
Quer>ing  and  user  fees;  opening  date,  1 1589 
Program  exclusions,  lisu  3728,  8376,  14986, 
19006,30415.37156,45093,53321,57358, 
61172,68153,77884 
Repons  and  guidance  documents;  availability,  etc.: 
Ambulance  mdustry;  compliance  risk  guidance 

desekipment.  50204 
Indiwdual  and  small  group  physician  practices; 

compliance  program.  36818.  59434 
Nursmg  facilities;  Inspector  General  Office 
compliance  program  guidance.  14289 
Special  fraud  alert,  publication 

Rental  of  space  in  physician  offices  by  persons 
I .         or  enuues  to  which  physicians  refer,  9274 

Interagency  Commission  on  Crime 
and  Security  in  L.S.  Seaports 

See  Crime  and  Security  in  U.S.  Seaports, 
1 1      Interagency  Commission 

Inter-.\merican  Foundation 

NOTICES 

Meetings   Sunshine  Act.  1908,  24220,  69570 


ll 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Hearings  and  Appeals  Office,  Interior 

Department 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Indian  Gaming  Commissioo 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Special  Trustee  for  American  Indians  Office 
See  Surface  Mining  Reclamation  and  Enforcement 

Office 

RULES 

Assistance  programs;  administrative  and  audit 
requirements  and  cost  pnnciples: 
On-the-job  seat  belt  use,  37702 

Correction,  39822 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Freedom  of  Information  Act;  implementation: 
l-egal  process,  employee  testimony  and  records 
production;  policy  statement.  46366 
Indian  Self-Determination  and  Education 
Assistance  Act: 
Tribal  Self-Governance  Program.  78688 
Natural  resource  damage  assessments;  correction, 

6012 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  Amencan  Samoa,  and 
Northern  Mariana  Islands,  8048 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Semi-annual  agenda,  22872,  73904 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  American  Samoa,  and 
Northern  Mariana  Islands,  731 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  50555 
Submission  for  OMB  review;  comment  request, 

83073 
Boundary  establishment,  descnptions,  etc.: 
Sandia  Pueblo  Grant,  NM;  eastern  boundary 

survey,  77385 
Centi^l  Utah  Water  Conservancy  District: 

Bonneville  Unit;  municipal  and  industrial  water, 

cost  prepayment  allocations,  4825 
Sanpete  County  Water  Conservancy  District  et 

al.;  agreement  negotiations,  66256,  68156 
Committees;  establishment,  renewal,  termination, 
etc.: 
Alaska  L.and  Managers  Foium.  76275 
California  Desert  District  Advisory  Council. 

80448 
Earth  Observing  System  Land  Processes 

Distiibuted  Active  Archive  Center  Science 

Advisory  Panel,  3730 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group. 

37405,  77889 
Hanford  Reach  National  Monument  Federal 

Planning  Advisory  Committee,  81880 
Invasive  Species  Advisory  Committee;  working 

groups  establishment,  25494 


Interior 

Minerals  Management  Advisory  Board.  57362 
National  Satellite  Land  Remote  Sensing  Data 

Archive  Advisory  Committee,  77037 
Sport  Fishing  and  Boating  Partnership  Advisory 
Council.  1909 
Environmental  statements;  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  System;  action  modifications, 

37163 
Diamond  Fork  System;  Bonneville  Unit, 

14998 
Strawberry  Valley  Project;  conversion  of 
portion  of  water  from  irrigation  to 
municipal  and  indusoial  use.  5880 
Environmental  statements;  notice  of  intent 
Central  Utah  Project — 
Bonneville  Unit,  Utah  Lake  Drainage  Basin 

Water  Delivery  System,  51325 
Diamond  Fork  System;  action  modifications, 

3971 
Jordanclle  Dam.  UT;  non-Federal 

hydroelectric  power  development.  63879 
Strawberry  Valley  Project;  conversion  of 
portion  of  water  from  irrigation  to 
municipal  and  industrial  use.  77386 
Exxon  Valdez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 
by  oil  spill;  request  for  proposals  (2001  FY), 
8984 
Federal  land  and  resource  management 

Watershed  management  unified  Federal  policy, 
8834.  21715,62566 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Tribal  self-govenance  program — 

Programs  eligible  for  inclusion  in  2001  FY 
annual  funding  agreements;  non-BIA 
bureaus.  9286 
Hydropower  licensmg;  mandatory  conditions; 
review  policy.  34151.  77889 
Indian  Appeals  Board  decisions: 
Legal  fees  reimbursement  review  by  Secretary, 
39420 
Meetings: 
Alaska  Land  Managers  Forum,  60675,  76275 
American  Samoa  Economic  Advisory 

Commission,  13014 
Blackstooe  River  Valley  National  Heritage 

Corridor  C(mmission.  4256.  69320 
Delaware  and  Lehigh  National  Heritage 
Corridor  Commission.  10814.  21784, 
38848.  52780.  67396.  80449 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group, 

4256.  8984.  37405,  81538 
Interagency  Task  Force  to  Improve 
Hydroelectric  Licensing  Processes 
Advisory  Committee,  1 1596,  35657,  59196 
Invasive  Species  Advisory  Commidee.  43777, 

62365 
Invasive  Species  Advisory  Committee  el  al.. 

1909.  26234 
Invasive  Species  Council,  26234 
National  Invasive  Species  Council,  41080 
Northwestern  Hawaiian  Islands  coral  reef 

ecosystem  protection,  43206 
San  Francisco  Mantime  National  Historical  Park 

Advisory  Commission.  53328 
U.S.  Coral  Reef  Task  Force,  44806 
National  Environmental  Policy  Act; 
implemenution,  52212,  63086 
Reports  and  guidance  documents;  availability,  etc.: 
Endangered  Species  Act  and  Indian  Water 
Rights  Working  Group;  report  and 
recommendations,  41709 
National  Invasive  Species  Management  Plan 
(Meeting  the  Challenge);  comment  request, 
58783.  69320 
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Interior 


Resource  management  plans,  etc.; 

Milwaukee  Field  Office,  WI,  49588 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  55641 
Watches  and  watch  movements;  allocation  of 
duty -exemptions: 

Virgin  Islands,  10769 

Interna)  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Electronic  tip  reports,  77818 
Federal  employment  tax  deposits;  de  minimis 
rule,  76152 
Estate  and  gift  taxes: 
Generation-skipping  transfer  tax  issues,  79735 
Grantor  retained  annuity  trust  and  grantor 
retained  unitrust;  qualified  interest 
definition,  53587 
Correction.  70791 
Prior  gifts  valuation;  adequate  disclosure; 
correction,  1059 
Excise  taxes: 
Kerosene,  aviation  fuel,  heavy  tnicks  and 
trailers,  and  highway  vehicle  use  taxes; 
taxable  fuel  measurement  and  reporting, 
17149 
Correction,  26488 
Prepaid  telephone  cards;  communications  excise 
tax,  1056 
Correction,  10153 
Safe  harbor  deposit  rules  and  fiiel  floor  stock 
taxes,  36326 
Income  taxes: 
Annuities  valuation,  interests  for  life  or  terms 
of  years,  and  remainder  or  reversionary 
interests;  actuarial  tables  use,  12471,  36908 
Correction,  39470,  52163,  58222 
Asset  transfers  to  Regulated  bivestment 
Compames  (RlCs)  and  Real  Estate 
Investment  Trusts  (REITs),  5775 
Business  expenses,  substantiation,  4121 

Correction,  15547 
Cafeteria  plans,  tax  treatment,  15548 

Correction,  44573 
Capital  gains,  partnership.  Subchapter  S,  and 

trust  provisions,  57092 
Consolidated  return  regulations;  limitations  on 
use  of  certain  credits.  Correction,  33753, 
50281 
Correction.  48379 
Corporate  reorganizations;  continuity  of  interest 

requirement,  52909 
Corporations;  treatment  of  distributions  to 

foreign  persons;  correction.  1 1467 
Earned  income  credit  eligibility  determination; 
paid  preparer  due  diligence  requirements, 
61268 
Estates;  applicability  of  separate  share  rules; 

correction,  16317 
Fast-pay  stock,  financing  arrangements 
recharactcnzation,  1310 
Correction,  16316 
Foreign  investment;  passive  foreign  investment 
company  preferred  shares;  qualified 
electing  fund  elections,  special  exclusions, 
5777 
Correction,  16319 
Grantor,  defmition,  41332 
Hyperinflationary,  nonfunctional  currency 
transactions  and  notional  principal 
contracts;  taxation  of  gain  or  loss,  2026 
Income  tax  convention  benefits;  claims 
guidance,  40993 
Correction,  76932 


Insurance  companies  other  than  life  insurance; 
underwriting  income  determmation; 
deductions  for  unearned  premiums 
increase,  701 
Intangible  property;  amortization,  3820 

Correction.  16318,60585 
Loans  from  qualified  employer  plan  to  plan 

participants  or  beneficiaries,  46588 
Low-income  housing  credit;  compliance 

monitoring  and  miscellaneous  issues,  2323 
Correction,  16317 
Nonqualified  preferred  stock,  58650 
Partnership  debt  allocation,  64888 
Partnership  interests;  adjustments  following 

sales,  correction,  9220 
Partnerships;  amortization  of  intangibles; 

application  of  anti-chuming  rules,  69667 
Passive  foreign  investment  companies — 

Marketable  stock  definition,  3817,  15862 
Property  produced  in  farming  business,  50638 

Correction,  61091 
Puerto  Rico  and  possession  tax  credit 
termination;  new  lines  of  business 
prohibited,  3814 
Purchase  price  allocations  in  deemed  and  actual 

asset  acquisitions,  1236 
Qualified  covered  calls;  special  rules  and 

definitions,  3812 
Qualified  retu^ment  plans — 
Cash-out  limits  increase,  44679 
Optional  forms  of  benefits,  53901 
Remedial  amendment  period,  5432 
Qualified  zone  academy  bonds;  obligations  of 

States  and  political  subdivisions,  57732 
Real  estate  mortgage  investment  conduits; 
reporting  requirements  and  other 
administrative  matters,  37701 
Recognition  of  gain  on  stock  or  securities 

distribution,  79719 
Reorganizations;  nonqualified  preferred  stock, 

31078 
Retirement  plans;  new  technologies;  electronic 
transmission  of  notices  and  consents.  6001 
Correction,  8234.  17148 
S  corporations — 
Corporate  subsidiaries  treatment,  3843,  1 63 1 7 
Passthrough  of  items  to  shareholders.  16318 
Passthrough  of  items  to  shareholders; 
correction.  12471 
Shori-term  leases;  qualified  lessee  construction 

allowances,  53584 
Solely  for  voting  stock  requirement  in  certain 

corporate  reorganizations,  3 1 805 
Stock  transfer  rules,  3589 
Correction,  66500 
Supplemental  rules,  3586 
Taxable  transactions;  ti^atment  of  disposition  by 
one  corporation  of  stock  of  another 
corporation,  31073 
Correction,  37481 
Tax-exempt  organizations;  travel  and  tour 
activities,  5771 
Correction,  16143 
Tax  return  preparers'  signatures;  retention, 

44436 
Tax  shelter  disclosure  statements,  1 1205 
Tax  shelter  rules;  modification,  49909 
TeleFile  voice  signature  test,  regulations 
removed,  44437 
Correction,  56484 
Tiered  structures;  small  business  trusts  election, 

82926 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 
collection,  refiinds,  and  credits,  etc.; 
correction,  16319 


Income  taxes,  etc.: 

Electronically  filed  information  returns; 

installation  agreements,  due  date  extension, 

50405 
Qualified  retirement  plans,  etc  — 
Relief  from  disqualification  for  plans 
accepting  rollovers,  21312,  34534 
Witfahoiding  of  tax  on  certain  U.S.  source 

income  paid  to  toreign  persons  and  related 

collection,  deposit,  refunds,  and  credits, 

etc.,  32152 
Procedural  rule* 

Penalt>  mai  I  use  in  location  and  recovery  of 

missing  children,  correction,  15862 
Procedure  and  administration 

Agnculture  Departnieni.  return  information 

disclosures  tor  statistical  purposes  and 

related  activities,  215 
Census  Bureau,  return  information  disclosure, 

71256 
Combat  zone  service  and  Presidentially  declared 

disaster,  tax -related  deadlmes  postponed, 

78409 
Corporate  tax  shelter  registration,  11215 
Federal  Reserve  banks,  removal  as  depositaries, 

81356 
investors  in  potentially  abusive  tax  shelters; 

requirements  to  maintain  list,  1 121 1 
Tax  exempt    >rganizatn>ns.  pnvate  foundation 

puhiic  ilisv Insure  reijuirements,  2030 

PROPOSED  Rl  LES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Federal  employment  tax  deposits,  de  minimis 

rule.  ■'6194 
Estate  and  gift  taxes 

Estate  tax  return  (Form  706),  automatic  6-month 
extension  to  file,  63025 
Excise  taxes 

Deposits  and  tax  returns,  1076 
Diesel  fuel  dye  injection  systems,  partially 
withdrawn,  1721 1 
Income  taxes 

Asset  translers  to  Regulated  Investment 
Companies  iRICs)  and  Reai  tstate 
Investment  Trusts  (REITs),  cross-reference 
and  hearing.  5S05 
Bad  debt  reserves  of  thnf\  institutions; 

withdrawn.  4;9<Xi 
Basis  adjustments  among  partnership  assets; 
allocation,  P829 
Hearing  cancellation,  41610 
Cafetena  plans   tax  treatment.  15587 
Correction.  fi.'>(24 
Hearing.  4?^ 2} 
Consolidated  return  regulations — 

Agent  for  consolidated  group.  5775? 
Controlled  corporations   recognition  of  gain  on 
certain  distnbuiions  of  stock  or  securities 
in  connection  with  acqiusition,  bearing. 
7807 
Corporate  reorganizations  involving  disregarded 

entities.  31115 
Credit  tor  increasing  research  activities,  25S 
Defined  contnbution  retirement  plans. 

nondiscrimination  requirements,  59774 
Dependent.  Jetinition.  ^IZ"" 
Depletion   treatment  ot  dela\  rental,  6090 

Hearing  cancellation,  33504 
Dollar-value  last-in.  first-out  (LIFO)  regulations, 
inventory  pnce  index  computation  methixl, 
31841 
Correction,  44709 
Electronically  filed  information  returns; 

installment  agreements,  due  date  extension, 
4396 


9« 


FEDERAL  REGISTER  INDEX,  January-December  2000 


Exclusions  finm  gross  income  of  foreign 

corporations,  6065 
Financial  asset  securitization  invcstmeni  trusts; 
real  estate  mortgage  investment  conduits, 
5807 
Foreign  corporations,  gross  income,  exclusions. 

16554 
Foreign  trusts  that  have  L'  S  heneficianes, 
4«I85 
Correction.  b^ilH 
Hypcrinflationary  currency,  defirution,  2084 

Hearing  cancellation.  26542 
Intangible  propertv,  amortizauon  to  partnership 
transactions.  3903 
Hearing  cancellation.  31118 
Labor  and  personal  services;  source  of 
compensation.  3401 
Heanng,  39112 
Lifetime  charitable  lead  trusts,  17835 

Heanng  cancellation.  38229 
Loans  from  qualified  employer  plan  to  plan 
peirticipants  or  beneficiaries,  466'' 7 
Heanng.  76194 
Nonqualified  preferred  stock,  4203 
Correction.  10153 
Heanng  cancellation.  31853 
Partnership  debt  allocation,  2081 
Partnership  mergers  and  divisions — 
Heanng.  15^2 

Heanng  cancellation,  24897 
Partnerships,  treatment  of  controlled  foreign 
corporation's  distnbutive  share  of 
pjartnership  income,  guidance  under  subpart 
F,  56836 
Heanng  cancellation,  71078 
Principal  residence  sale  or  exchange;  exclusion 

of  gam,  60 1 36 
Qualified  retirement  plan.s   optional  forms  of 
benefits.  16546 
Heanng  cancellation.  39319 
Qualified  transportation  fringe  benefits,  4388 

Correction,  16545 
Qualified  tuition  and  qualified  education  loan 
payments,  information  reporting,  including 
magnetic  media  filmg  requirements  for 
mfonmation  returns,  37728 
Hearing.  79''88 
RecogniOon  of  gain  on  certain  transfws  to 
certain  foreign  trusts  and  estates.  48198 
Conrecdon,  58973 
Source  of  compensation  for  labor  or  personal 
services 
Heanng  cancellation,  19702 
Stock  transfer  rules— 

Eammgs  and  taxes  carryover,  69138 
Heanng  cancellation,  20403 
Supplemental  rules,  cross  reference,  3269 
Tax-exempt  organizations,  taxauon  of  income 
from  corporate  sponsorship,  11012 
Correcuon,  17829 
Tax  shelter  disclosure  statements,  cross- 
reference,  i  1269 
Tax  shelter  rules,  modification;  cross-reference, 

49955 
TeleFile  voice  signature  test;  withdrawn,  44491 
Tiered  structtires.  small  business  trusts  election; 

cross-reference.  82963 
Trust  Created  as  part  of  estate;  election,  790 1 5 
Income  taxes,  etc 

Information  reporting  retjuiremenis 

Payments  made  on  behalf  of  another  person, 
payments  to  jomi  payees,  and  payments 
of  gross  proceeds  from  sales  mvolvmg 
investment  advisers,  61292 
Procedure  and  administration 

Agnculttire  Department,  return  information 

1 1         disclosures  for  statistical  purposes  and 

related  acovities,  cross  reference.  263 


Corporate  tax  shelter  registrauon,  cross- 
reference,  1 12^2 

Federal  Reserve  banks;  removal  as  depositaries, 
81453 

Investors  in  potentially  abusive  tax  shelters; 
requirements  to  maintain  list;  cross- 
reference    11 271 
Correction,  !"'6r 

Pension  and  employee  benefit  trusts,  and  other 
trusts,  classification,  60822 
NOTICES 
Advisory  committees,  annual  reports;  availability: 

Art  Advisory  Panel,  closed  meetmgs.  13831 
Agency  information  collection  activities: 

Proposed  collection,  conimem  request,  164,  165, 
166,  16"',  168,  807,  1427,  1428,  1429, 
2228,  3270,  3271,  3272,  3273,  3533,  3534, 
3535,  3536,  4459,  4460,  4461,  4462,  6255, 
6688,  6689,  6690,  6691,  6692,  6693,  6694, 
6695,  7916,  7917,  7918,  7919,  7920,  7921, 
7922,  8762,  8763,  8764,  8765,  8766, 
11107,  11108,  11634,  11635,  11636, 
11637,  11638,  12624,  12625,  12626, 
13079,  13080,  14014,  14015,  14016, 
14017,  14018,  14019,  14020,  14644, 
16456,  16457,  18149,  18428,  18429, 
19813.  19814,  19815.  19816,20521, 
25421.  25422,  25423,  25424,  25425, 
25426,  25427,  25428,  25429,  26659, 
26660,  26661,  26875,  26876,  30476, 
30477,  30478,  30479,  30673,  30674, 
30675,  30676,  31060,  32149,  34528, 
34529,  34530,  35696.  35697,  36506, 
36507,  36755,  37460,  37461,  37462, 
37463,  37464.  37465.  37830,  37831, 
39227,  39228.  39229,  39230,  40164, 
40165.  41523,  41747,  41748.  43829, 
43830,  43831,  43832,  43833,  43834, 
43835,  43836,  43837.  44857.  46045, 
46767,  47003,  48048,  48049,  49289, 
49290,  49291,  50045,  50046,  50047, 
50048,  50049,  50587,  51407,  52808, 
55327.  55328,  56021,  56022,  56023, 
57429,  57430,  57431,  57432,  57433, 
58312,  58843,  59501,  60715,  60716, 
60717,  60718.  60719,  60720,  60721, 
63289,  64476,  65041,  66586,  69370, 
69371,  69372,  69373,  69374,  69805, 
69806,  69807,  70876,  70877,  75817, 
75818,  77694.  80487,  80488,  80489, 
80490,  80491,  80492,  80493,  80988, 
80989,  82457,  82458,  82459 
Committees;  establishment,  renewal,  termiiuuion, 
etc.: 

Art  Advisory  Panel,  '922 

Electronic  Tax  Administration  Advisory 
Comminee,  20266 

Information  Reporting  Program  Advisory 
Committee.  24256 

IRS  Advisory  Council,  40165 

Special  Enrollment  Examination  Advisory 
Committee.  80493 
Employee  Retirement  Income  Secunty  Act: 

Employee  pension,  v^elfare,  and  fringe  benefit 
plans,  annual  return  report  forms  (Form 
5500  Senesi.  adopuon,  5026 
Excise  taxes 

Motor  fuel,  approved  distribution  terminals; 
control  numbers.  47003 
Grants  and  cooperative  agreements;  availability, 
etc.: 

Lx)w  Income  Taxpayer  Clinic  Program,  50588 
Health  Insurance  Portability  and  Accountability 
Act  of  1996.  implementation 

Expatnation.  mdividuals  losing  United  States 
citizenship,  quarterlv  list,  5020,  I504I, 
35423,  50050.  80494 


International 

Inflation  adjustment  factor  and  reference  prices: 

Renewable  electrKity  production  credit,  52474 
Inflation  adjustment  £actor,  nonconvetttional 
source  fuel  credit,  and  reference  pnc«  for 
1999  CY,  18429 
Meetings: 
Advisory  Group  to  Intenial  Revenite 

Commissioner,  35697,  69808 
Art  Advisory  Parjci,  13831.  55075 
Citizen  Advocacy  Panels — 
Brooklyn  District,  3273,  3274,  6255,  6256, 
11638,  13832,  18430,  25794,  31209, 
35698,  41524,  44094,  46768,  50051, 
55075,  59501.  60721,  66587,  80496 
Midwest  District,  1430,  6443,  11639,  18430, 

25794,  35698,  52810,  64477,  80495 
Pacific-Northwest  District,  11639,  18430, 
20521,  31209,  37603,  46768,  60721, 
80495 
South  Flonda  District,  6256,  13831,  18430, 
25793,  35698,  52809,  64477,  80495 
Electronic  Tax  Administntion  Advisory 

Committee,  75819 
Information  Reportiog  Program  Advisory 

Committee,  21065.  65041 
Special  Enrollment  Examination  Advisory 
Committee.  62810 
Modem  speeds  uoder  28,8iCbps  for  electronic 

filing:  cHmiMhon;  comment  request,  49292  . 
Organization,  functions,  and  authority  delegations: 
Commissiooa,  designation  to  act  as;  order  of 

succession,  66802 
Examination  Branch  Chie6  in  [>istrict  offices 
et  al.;  authority  under  Targeted  Jobs  Tax 
Credit  Initiative,  66802 
Privacy  Act: 
Computa  matching  programs,  60722,  61213 
Systems  of  records,  1 1833,  20848,  21236. 
53089,63917,63919 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  53344 
Taxable  substances,  imported: 

Polyether  polyols,  13832,  46046 
Tax  counseling  program  for  eklerty;  application 
packages;  availability,  47022 

International  Boundary  and  Water 

tommission.  United  States  and 
Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
El  Paso-Las  Cruces  Regional  Sustainable  Water 

Project,  Sierra  and  Dona  Ana  Counties, 

NM,  and  El  Paso  County,  TX,  17679, 

31067 
El  Paso,  TX;  American  Canal  reconstniction 

project,  71126 
Sietra  and  Dona  Ana  Counties,  NM  and  El 

Paso  County,  TX;  El  Paso-Las  Cruces 

Regional  Sustainable  Water  Project,  71 128. 

78197 
Environmental  statements;  notice  of  intent: 
El  Paso  and  Hudspeth  Counties,  TX;  Rio 

Grande  Rectification  Project,  2441 

International  Development 
Cooperation  .\genc) 

See  Overseas  Private  Investment  Corporation 

Internatioaai  Trade  Administration 

RULES 

Watches,  watch  movements,  and  jeweby: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  American  Samoa,  and 
Northern  Manana  Islands.  8048 
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PROPOSED  RL  LES 

Educational  and  scientific  institutions;  instniments 
and  apparatus 
Florence  Agreement  Prograin;  pnxsedures 
changes,  30555 
Watches,  watch  movements,  and  jewelry: 
Dut> -exemption  allocations — 
Virgin  Islands,  Guam.  American  Samoa,  and 
Northern  Mariana  Islands.  73 1 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16166, 
30391,  37358.  38242,  66690,  78145 
^Jitidumping: 
Anbyt^us  sodium  metasilicate  firoin — 

France,  49219 
Anhydrous  sodium  sulfate  from — 

Canada,  47954 
Antifrictioa  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 

Germany,  3416,  21718 

Japan,  82323 

Various  countries,  5309,  18033,  49219, 
56293,  68974.  79341 
Aramid  fiber  formed  of  poly  para-phenylene 
terephtiialamide  from — 

Netherlands,  11285.  39124,  41626,  65294, 
67347 
Axes  and  adzes  and  picks  and  mattocks  from — 

China,  5497 
Bars  and  wedges  and  hammers  and  sledges 
from — 

China,  3658,  16167,  35321 
Bearings  from — 

Various  countries,  42665,  42667 
Brake  rotors  from — 

China,  19359,  35322,  51294.  64664,  69732, 
70694 
Brass  sheet  and  strip  from — 

Canada,  279.  6134,  10048.  37520,  54197. 
63842 

Netherlands.  735,  742,  16167,  30058.  55501 

Vanoas  countries,  25304.  25305.  33295 
Bulk  aspinn  trom — 

China.  1 16,  3204,  33805,  39598.  42673 
Canned  pineapple  fruit  from — 

Thailand.  48450,  58509.  77851 
Cart)on  steei  butt-weld  pipe  fittings  from — 

Vanous  countnes.  753 
Carbon  steel  plate  from — 

Taiwan,  18043 
Carbon  steel  products  from — 

Various  countries.  78467,  78469 
Carbon  steel  wire  rod  from — 

Argaitina,  4803,  7829 
Carbon  steel  wire  rope  from — 

Mexico,  18283.  50179.58261 
Cased  pencils  from — 

China,  41431.48960.  53701 
Chrome-plated  lug  nuts  from — 

China  and  Taiwan.  1 1762.  69283 

Taiwan,  7491 
Circular  seamless  stainless  steel  hollow  products 
from — 

Japan,  14941.25305,42985 
Circular  welded  carbon  steel  pipes  and  tubes 
from — 

Taiwan,  5310,  6359,  36110,  60613 
Circular  welded  non-alloy  steel  pipe  and  tube, 
etc..  from — 

Mexico.  37518 

Various  countries,  50954 
Circular  welded  non-alloy  steel  pipe  from — 

Korea,  44521,  59823,  66523.  76218 

Mexico,  6136,  17256,  49223,  77560 
Citnc  acid  and  sodium  citrate  from — 

China,  1588 


Clad  sled  plate  fixnn— 

Japan,  60615 
Cold-rolled  and  corrosion  resistant  carbon  steel 
flat  products  from — 
Germany,  58044 

Korea,  13359,  18044,  24180.  54197 
Cold-rolled  carbon-quality  steel  flat  products 
from — 
Venezuela,  18047 
Cold-rolled  carbon  steel  flat  pnxhicts  and 
corrosion-resistant  cartxn  sted  flat 
products  from — 
Korea,  20135 
Cold-rolled  carbon  steel  flat  products  from — 
Germany,  18046 
Korea,  59390,  78472 

Netheriands,  13362,  16168,  30062,  47377. 
47956 
Cold-rolled  flat-rolled  carbon-quality  steel 
products  from — 
Brazil.  5536.  5554 
China,  1117,34660 
Indonesia.  1 103.  34655 
Russian  Federation,  5500,  5510 
Slovakia.  1 1 10,  34657 
South  Africa,  5529 
Taiwan,  1095,  34658 
Turicey,  1127,  15123 
Various  countries,  5520 
Venezuela.  5499 
Collated  roofmg  nails  from — 

Taiwan.  17256 
Color  picture  tubes  frooj — 
Various  countries.  20799 
Compact  ductile  iron  waterworks  flttings  and 
glands  from — 
China.  1590.  3660 
Corrosion-resistant  cartwn  steel  flat  products 
from — 
Australia,  18049 
Canada,  9243,  18286,  18287.  24678,  39867. 

47379.  54481 
France,  18050 
Germany,  18051 

Japan,  8935.  14534.  16169,  42986.  47380, 
53983,  77564,  79342 
Cotton  shop  towels  from — 
Various  countries,  8119 
Coumarin  from — 

China,  25906.  38506,  63562 
Creatine  monohydrate  from — 

China,  5583 
Cut-to-length  carbon-quality  steel  plate  products 
fioro— 
Various  countries,  6585 
Cut-to-length  carbon  steel  plate  from — 
Belgium.  18292 
Brazil.  18052 

Canada.  18290,  47383,  64926 
Germany,  18055,  18294,  54205,  66524 
Mexico,  1591,  6359.  8338.  18052.  19359, 

64422,  65830.  77566 
Romania,  1847.  16171,  19872,  47382,  54208, 

69734 
Spain.  180S6 

United  Kingdom,  13714,  18056 
Vanous  countries,  18054 
Desktop  note  counters  and  scaimers  from — 

Various  countries,  49224 
Dyrottuc  raiKlom  access  memory 
semiconductors  from — 
Korea,  56533 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  or  above 
from — 
Korea,  34439,  35886,  48961,  59391,  68976 


Electrtiiuminescent  flat  pane!  displays  and 
display  glass  fiDm 

Japan.  \'\9^9.  !93(M-i 
Electrolytic  manganese  dioxide  trom — 

Greece,  1 1.'!6.  6140,  26567,  34661,  49227, 
68978 

Japan,  1136,  6140,  26570.  34661,  55939 
Elemental  sulphur  from — 

Canada.  280,  4804.  11980,  54488.  77567 
Expandable  ptilystyrene  resins  from — 

Indonesia.  198^2.  39349.  4''^  13,  69285 

Korea.  !')8^2.  3'S35I.  69284 
Extruded  rubber  thread  from — 

Indonesia,  53269 

Malaysia.  6140,  1 1981,  25703.  25704.  37359. 
49^83.  t>0232 
Ferrovanadium  and  nitnded  vanadium  from — 

Russia,  60168 
Forged  stainless  steel  tlanges  from — 

India  and  Taiwan.  18058.  49964 
Foundry  coke  products  from — 

China.  61303 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway.  3584.  13358 
Fresh  Atlantic  salmon  from — 

Chile.  1 1285.  48457.  52065.  78473.  81487 
Fresh  garlic  from — 

China,  15125,  33295,  41432.  48464.  76608 
Freshwater  crawfish  lai!  meat  from — 

China.  13939.  20948.  25308.  25309.  33297, 
35046,  .'98(i',  4-'957,  47958,  48466, 
55940.  f>()399,  M666.  66525 
Frozen  concentrated  orange  juice  from — 

Brazil,  3204,  35892,  60406,  66691 
Furfiiryl  alcohol  from — 

China  and  Thailand,  25309.  53701 
Glycine  fronv 

China,  20431,  34147.  36405,  45752.  54211. 
70549 
Grain-onented  electrical  steel  from — 

Itaiv,  14535,  41433.  54215,  59173 


Japan 


41433 


Granular  pol\-tetrafluoroethylene  resin  from — 

Italy,  6147,  30064,  54993 

Japan,  6147 
Gray  portland  cement  and  cement  clinker 
fro  in — 

Japan,  11549,  20135.68979 

Mexico.  1592,  10468,  13943.41049,50180, 
54220,  58262,  68979 

Venezuela,  104^",  41050,  689:'4 
HeavA  forged  hand  tools,  finished  or  unfinished. 
with  or  without  handles,  trom — 

China.  12202.  b^^\ 
Head's -torged  hand  tixils  trom  - 

China.  f5pl>.  265-3.  265-4,43290,48962, 
50499.  56294.  59824 
Helical  spring  lock  washers  from — 

China,  .M  143.  35605,  37521.  54493 

Taiwan,  35605 
Honey  from — 

Argentina  and  China.  65831 

China,  25907,  50676 
Hot-rolled  carbon  steel  flat  products  from — 

Various  countries.  77568 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 

United  Kingdom,  7490,  13713 
Industrial  belts  from — 

Vanous  countnes.  1 8963,  54994 
Industnal  lutrocellulose  from — 

Korea,  21 15 

United  Kingdom.  6148 

Various  countnes,  54997 

Yugoslavia.  54996 
Industnal  phosphonc  acid  from — 

Belgium,  3601.  21396.37115.39355.58510 

Israel.  37115 
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internal  combustion  toridifl  trucks  from — 

Japan.  35323.  414.M 
Iror.  construction  castings  from 

Canada.  ^6(>0*J 
Large  and  small  diameter  ^arbon  and  alloy 
seamless  standard.  l:ne  and  pressure  pipe 
from 
japan  and  South  Africa,  ^15~ 
Large  diameter  carbon  and  alio\  seamless 
standard,  line,  and  pressure  pipe  from — 
Japan  and  South  Africa.  259(r.  3>^360 
Mexico.  558".  13"!1  3935S.  4Q:;' 
Large  newspaper  printing  presses  and 

components   assembled  or  unassembled, 
from 
Germanv,  18294.  62695 
Japan.  "492,  318^9,  62''fX) 
l^rge  newspaper  printing  presses  from — 

Japan  and  German>,  13364 
Light-walled  rectangular  welded  carbon  steel 
pipe  and  tube,  etc  .  from — 
Vanous  countries.  50955 
Light-walled  welded  rectangular  carbon  steel 
tubing  from 
Taiwan,  1  i  '^o.: 
Malleable  cast  iron  pipe  fittings  from — 
Brazil.  6153,21719 
Japan  and  Korea,  10469 
\  anous  countries.  10470 
.Manganese  metal  from — 

China.  18059.  3(K)6".  66697 
Mechanical  transfer  presses  from — 
Japan.  753,  1 1764,  25705,  38507,  42988, 
64666 
Natural  bnslle  paini  brasnes  and  bro-sh  heads 
from 
China.  13944.  45753,  55941,  63058 
New  sieel  ra;'  from — 

Canada.  fi358 
Non-frozen  apple  iuice  concentrate  from — 

China.  I9g-3.  35606 
Oil  countr>  tubular  g'.xxi>  from — 
Argentina.  8^8 

Canada.  4804.  36406,  36407,  60904 
Japan.  1596.  15305.  24916,  48963.  54838 
Korea,  280,  13364 
Mexico.  1593.  13716,  54998,  64667 
V'anous  countries,  66701 
Paper  clips  from — 

China.  41434,  49784 
Pasta  from — 

Italv.  5591,  7349,  26179,  39868,  48467, 

'  77852 
Turkey,  5591,  8949,  39868,  48474.  48477, 
7^855.  "7857 
Persulfates  from — 

China.  1356.  18963,46691 
Petroleum  wax  candles  from — 
China,  20800,  54224,  70333 
Pineapple  fruit  (canned)  from — 

Thailand.  13716 
Piilvchloroprene  rubber  from — 

Japan.  -^2985 
PoK  ester  staple  fiber  from — 
Korea,  16880.  .'3807 
Taiwan.  168"",  24678.  33807 
Polveth\lene  terephthalaie  film  from — 

Korea.  55*^2    1  19M.  26574 
Polyethylene  lerephthalate  film,  sheet,  and  strip 
from — 
Korea,  6360,  11982,  34661,  55003 
Polyvinyl  alcohol  fh)m — 
Japan.  3418,  36112,  50182 
Taiwan.  3418,35896,60615 
Porcelain-on-steel  cookware  from — 
China,  1136,20136,21504,31144,31301 
Mexico,  281,  5311,  20136,  21504,  30068, 

35901,  50183,  63562 
Taiwan.  20136.  21504 


Potassium  permanganate  from — 

China,  5422" 
Preser-ed  mushrooms  from — 
Chile.  34147,  43292 

China,  17257,  40609.  50183,  58735,  66703 
India.  44522.  46426 
Indonesia.  46426 
Professional  electric  cutting  toob  from — 

Japan.  •';324 
Pure  magnesium  from — - 
Canada,  i    "h8.  30070,  41436,  49964,  55502 
China  :*•   -i"713,  64422,  67716 
^  anou-s  ..i.>untnes,  68121 
Seamless  pipe  trom — 

V  anous  countries.  66708 
Sebacic  acid  from — 

China.  1849.  18968,49537,70695 
Silicomanganese  from — 
Brazil.  35324 

China.  1597,31514,  35324 
Ukrame.  34440.  47959,  58045.  75921 
Silicon  metal  from — 
Aigentina,  758,  5311,35608 
Brazil,  7497,  1 1285,  33297,  35607,  47960, 

65834 
China,  35609,  49965 
Small  diameter  cartxm  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 
Czech  Republic,  5599,  12971,  33803.  39363, 

49539 
Japan  and  South  Africa,  12509 
Romania,  5594,  39125.  48%3 
Solid  agricultural  grade  ammonium  nitrate 
from- 
Ukraine.  66966 
Solid  fenilizer  grade  ammonium  nitrate  from — 
Russiar,  Federation,  1139,  6983.  37759. 
42669 
Sorbitol  from — 
France,  7361 
Sparklers  from — 

China.  5312.  1 1985,  18059,  43293,  52985 
Stamless  steel  angle  from — 
Various  countries,  55504 
Stainless  steel  bar  from — 
India,  3662,  12209,  18295,  42989,  48965, 

54840,59173,60617,75923 
Japan.  13717 
Various  countries,  25909 
Stainless  steel  butt-weld  pipe  and  tube  fittings 
from — 
Various  countries,  5604,  11766 
Stainless  steel  butt-weld  pipe  fittings  from — 
Gennany,  47384,  61142 
Italy.  47388.  81830 
Malaysia,  47398,  81825 
Philippines,  47393,  50676,  81823 
Taiwan,  21 16,  1 1766,  41629,  67348.  81827 
Various  countries.  4595,  19876 
Stainless  steel  flanges  from — 
India,  8120,  17485,  37359,  55942,  59392, 
65835,  75924 
Stainless  steel  plate  in  coils  from — 
Italy.  47403 
Korea,  81488 
South  Africa,  49784 
Taiwan,  75670 
Stainless  sted  sheet  and  strip  in  coils  from — 
Japan,  6155,  17856,  46693,  54841,  55221. 
64423.  64424,  77578 
Stainless  steel  wire  rod  from — 
Brazil.  5319 
France,  5317,  8121 
India,  1597.5315.31302 
Korea,  2139 
Spain,  26582,  60905 
Sweden,  2580 
Various  countries,  47403 
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Static  random  access  memory  semiconductors 
from — 
Taiwan,  12214,  20801,  26577.  38809,  55005. 
58263.  61216 
Steel  concrete  reinforcing  bars  from — 
China  and  Poland,  54228 
Turkey,  60169 

Ukraine  and  Moklova,  70696 
Various  countries,  45754,  69909 
Steel  wire  rope  from — 
Korea,  182%.  49540 
Malaysia  and  China,  64426 
Vanous  countries,  3205,  16173,  45037,  58736 
Structural  steel  beams  from — 
Japan,  6992,  24182,  37960 
Korea,  55944 

South  Korea,  6984,  41437,  SOSOl.  S0502 
Sulftnilic  acid  from — 
China,  6156,  13366,  18300,  20137,  36404, 

37758,  55508 
India,6156,  36404,  37758 
Sulfur  chemicals  v  sodium  tfaiosulfUe)  from — 

Various  countries,  1 1985 
Synthetic  indigo  from — 

China,  25706,  37961.  39128 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  etc.,  from — 
China,  2580.  41944,  48478.  48968,  5851 1 
Hungary,  11552,35610 
Japan,  1601,  11767,66711 
Tapered  roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components,  etc., 
from — 
Japan,  18972,  34148 
Tapered  roller  bearings  from — 

China,  11550 
Tin  mill  products  from — 

Japan,  19737,  39364,  52067 
Top-of-the-stove  stainless  steel  cooking  ware 
from — 
Korea,  51797 
Taiwan  and  Korea,  aP801 
Uranium  from — 

Russia,  10473,  41439,  50958.  52407 
Ukraine,  11552.50959 
Uzbekistan,  4600,  10471,  20431.  41441, 
50959 
Welded  ASTM  A-312  stainless  stcd  pipe 
from — 
Korea,  30071,  48971 
Welded  carbon  steel  pipe  and  tube  from — 
Thailand,  2581,  18301,  49229,  60910,  69734 
Turkey,  6159,  37116 
Wdded  stainless  steel  pipe  from — 
Korea,  5607 
South  Korea,  61 143 

Taiwan,  5607,  18062,  24680,  39367.  61143 
Antidumping  and  countervailing  duties: 

Administrative  review  requests.  21 14.  4228, 
7348,  10466,  14242.  16875,  19736,  25303. 
26278,  31141,  35320,  38242,  41942, 
45035,  46687.  49962,  53980.  56868. 
58733,  63057,  64662,  66965.  71299, 
79802.  82322 
Federal  Register  notices;  formal  modification 

(size  reduction).  3654 
Five-year  (sunset)  reviews- 
Final  results;  investigation  tenninated,  46426 
Final  results;  time  limit  extended,  1 1761, 

18058 
Final  results  and  revocations,  7830,  41944, 

53700 
Initiation  of  reviews,  5308.  17484.  35604, 

41053 
Preliminary  results;  time  limit  extension, 
10048,  16166 
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Borderless  online  marketplace:  consumer 

transactions;  shemative  dispute  resolution; 
public  workshop,  783 1 
Catalogues  exhibition  by  U.S.  companies  at 
PoUutec,  premier  trade  show  for  air,  water, 
solid,  and  hazardous  waste  technologies  in 
Lyon,  France,  45359 
Cheese  quota;  foreign  government  subsidies: 
Annual  list,  759,  81488 
Quarterly  i^xlatc,  17485,  41443,  58985 
Committees;  establishment,  renewal,  termination, 
etc.: 
Africa  Commerce  Advisory  Committee,  1851 
Chemicals  and  Allied  Products  for  Trade  Policy 
Matters  industry  Sector  Advisory 
Committee,  47405,  58264 
Environmental  Technologies  Trade  Advisoiy 

Committee,  4601 
U.S.  Automotive  Parts  Advisory  Committee, 

75241 
U.S.-Korea  Business  Cooperation  Committee, 
1357,  11769 
Countervailing  duties; 
Alloy  and  pure  magnesium  from — 

Canada,  10766 
Brass  sheet  and  strip  fiT>m — 

Various  countries,  25304,  33295 
Carbon  steel  products  from — 
Sweden,  18304,  39868,  54229 
Various  countries,  78467,  78469 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  from — 
Korea,  6162,  18973 
Cold-rolled  carbon  steel  flat  products  fiwm — 

Germany,  16176 
Corujsion-rcsistant  carbon  steel  flat  products, 
etc.,  fiDm — 
Fmce.  18063 
Gennany,  16176,47407 
Cotton  shop  towels  from — 
Pakistan,  75242 
Various  countries,  8119 
Cut-to-length  carbon-quality  steel  plate  products 
from — 
Various  countries,  6587 
Cut-to-length  carbon  steel  plate  from — 
Belgium.  18066 
Brazil,  18065 
Germany,  19740,  54496 
Mexico,  13368,  18067,  54232 
Spain,  18307 
Sweden,  18305 
United  Kingdom,  18309 
Cut-to-length  carbon  steel  plate  products  fit>m — 

Germany,  16176 
Fresh  and  chilled  Atlantic  salmon  fittm — 

Norvk^y,  5854.  13358 
Grain-oriented  electrical  steel  fiiom — 

Italy,  3206.  39129,  41950,  65295 
Gray  portland  cement  and  cement  clinker 
from — 
Venezuela,  11554,68974 
Honey  from — 

Argentina,  65835,  78474 
Hot-rolled  carbon  steel  flat  products  fiom— 

Various  countries,  77580 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
Gennany,  2581,  1251 1 
United  Kingdom,  7490,  13713 
Industrial  phosphoric  acid  fix>m — 
Belgium  and  Israel,  37115 
Israel,  6163,  19360,  53984,  68126 
Iron-metal  castings  fttsm — 

India,  5611,  5612,  14941,31515 
New  steel  rail  fit)m — 
Canada,  6358 


Oil  country  tubular  goods  from — 

Italy,  64668 
Pasta  from — 

Italy.  18069,  26179,  48479,  6091 1 
Porcelain-on-steel  cooking  ware  from — 

Mexico,  284 
Pure  and  alloy  magnesium  from — 

Cmada,  25910,  41444,  49964.  50677,  54498 
Pure  magnesium  fix)m — 

Israel,  68126,  81489 
Seamless  carbon  and  alk)y  steel  standard,  line, 
and  pressure  pipe  from — 
Italy,  64426 
Stainless  steel  plate  in  coils  frx>ni — 

Italy,  53703 
Stainless  steel  sheet  and  strip  in  coils  from — 

Italy.  76986 
Stainless  steel  wire  rod  fivm — 
Italy,  6171 
Spain,  6166,  47409 
Structural  steel  beams  from — 

Korea,  41051,  49542 
Sulfrmilic  acid  from — 
China  and  India,  36404,  37758 
India,  6171,  18070 
Welded  carbon  steel  pipe  and  tube  and  welded 
carbon  steel  line  pipe  from — 
Turkey,  62334 
Welded  carbon  steel  pipes  and  tubes  from — 
Turkey,  17486.  18070,  49230,  50960 
Export  trade  certificates  of  review,  760,  2583, 
2930,  5612,  5613,  6589,  7833,  8950,  10769, 
15615,  15616,  20802,  21397,  21398.  24448, 
30073,  30564,  36410,  37360,  42990,  43737, 
43738,  45761,  52068,  56533,  58512.  63567, 
66236,  68981.  69735,  77345,  77346,  79803 
Grants  and  cooperative  agreements;  availability, 
etc.: 
International  Buyer  Program;  domestic  trade 
shows  support  (2002  FY).  39599,  52697 
Market  Development  Coopcrator  Program, 

14535 
Special  American  Business  Internship  Training 
Program.  2584,  36117,  45359,  52697 
Meetings: 
Africa  Advisory  Committee,  15898,  37522, 

57803 
Borderless  online  marketplace:  consumer 

transactions;  alternative  dispute  resolution; 
public  workshop,  1 8032.  36888 
Environmental  Technologies  Trade  Advisory 

Committee,  4601,  30391,  64203 
Exporters'  Textile  Advisory  Committee,  1601, 

54499 
Information  Technology  (IT)  Management 
Planning  Tool;  introduction  to  U.S.  IT 
supphers,  61305 
President's  Export  Council,  54500 
Trade  Policy  Matters — 
Lumber  and  Wood  hidustry  Sector  Advisory 
Committee,  59392 
U.S.  Automotive  Parts  Advisory  Committee, 

10049,  36889,  53987,  64669 
U.S.  delegation  to  Asia  Pacific  Economic 

Cooperation  Small  and  Medium  Enterprise 
Ministerial  meetings,  etc.,  31517 
U.S. -Nigeria  Joint  Economic  Partnership 
Commission,  25466 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Bovine  carcasses  and  half  carcasses,  fresh  or 
chilled,  from— 
United  States.  36664 
Contrast  media  used  for  radiographic  imaging 
from — 
United  Slates,  3207S 


Corrosion-resistant  carbon  steel  flat  products 
from — 
Canada,  12512,  54500,  82324,  82325 
Mexico,  82325 
Cut-to-length  cartwn  steel  plate  fium — 

Canada.  12513,  75924 
ExIiBordinary  Challenge  Committee  request, 

type  I  cement,  20950 
Gray  portland  cement  and  clinker  from— 

Mexico,  8121,  25466,  46694,  82325 
Live  cattle  from — 

Canada,  438,  17857 
Magnesium  from — 

Canada,  57167 
Porcelain-on-sted  cookware  from — 

Mexico,  37522 
Pure  and  alloy  magnesium  from — 

Canada.  52408 
Pure  magnesium  from — 

Canada,  52408 
Refrigerators,  dishwashers,  and  dryers  from — 

UnitedStates,  51588,61144 
Urea  fit)m — 
United  States  and  Russian  Federation,  32075 
Organization,  frmctioo*,  and  authority  ddegatioas: 
Under  Secretary  for  International  Trade  et  al.; 
authonty  to  make  iiuiial  decisions 
concerning  records  requests  under  Freedom 
of  Information  Act,  64428 
Overseas  trade  missions: 

2000  trade  missions — 

Application  opportunity  (April  and  May), 

15125 
Application  opportunity  (June  and  July), 

30956 
Automotive  trade  mission  to  ASEAN 

countries,  et  al.,  55006 
Business  development  trade  mission  to  Egypt, 

Kenya,  and  South  Africa,  30564 
Clean  Energy  Trade  Mission  Poland. 

Hungar.   and  Czech  Republic,  39869 
Clean  Energj  Trade  Promouon  Initiative, 

14245 
Private  sector  participants  recruitment  and 

selection  (August),  3941,  20803,  39131 
Textile  Trade  Mission  to  Central  .^me^ca  and 

Dominican  Republic,  ef  al    64432 

200 1  trade  missions — 

Private  sector  participant.'-  'ecrunment  anil 
selection  (January  and  February),  80833 
District  heating  mission  to  Russia,  etc.,  49967 
South  East  Asia,  Telecommunications 
Matchmaker.  .U662 
Reports  and  guidance  documents;  availability,  etc.: 
Safe  Harbor  Privacy  Pnnciples,  European 
Commission  transmission;  guidance  for 
U.S.  companies  and  organizations,  45666, 
56534 
Scope  rulings;  list,  41957,  52409 
Senior  Executive  Service: 

PerformarKe  Review  Board;  membership,  36411 
Showcase  exhibition  of  exported  I'  S   products 

and  services  at  ITA  headquarteni,  In- 
Watches  and  watch  movements,  allocation  of 
duty-exemptions 
Virgin  Islands.  10769 
Applicaltons   hearings  determinations,  etc.: 
Agncultural  ReseaRh  Service,  3666 
Agnculrure  Department,  14244 
Allegheny -Singer  Research  Institute,  38244 
Ames  Laborator. .  Energv  [)epanment,  284 
An  Institute  ol  Chicago   "^^"44 
Boston  Lniveniitv.  3666 
Central  Institute  tor  the  Deaf,  68980 
Central  Institute  for  the  Deaf  et  al.,  59174 
Emory  Lniversii>  et  ai..  69735 
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Energy  Department,  1 1038 

LDS  Hospical  (Intermountain  Health  Care). 

18062,  54495 
LDS  Hospital  (Intermountain  Health  Care)  et 

al.,  47404 
Lehigh  University,  55222 
Michigan  Technological  University,  24447 
National  Institute  of  Standards  and  Technology, 
]  I  56869,  59046.  62334,  79343 

National  Institutes  of  Health,  1 1038 
Ohio  State  University,  14245.  24447 
Purdue  University,  25708,  36116 
Tulane  University,  34148 
Tulane  University  et  al..  47405 
University  of — 

California.  7362 

Colorado,  81488 

Delaware,  26583 

Florida,  6996,  8 1 83 1 

Florida  et  al.,  58046,  652%,  66717 

Hawaii,  6995 

Illinois  at  Urbana-Champaign,  55223 

Massachusetts,  5322 

Michigan,  16563,  38244,  70881 

Michigan  et  al.,  11986.26583 

North  Carolina.  3666 

North  Dakota,  21397,  25980 

Texas  at  San  Antonio,  5551 1 

Vermont,  26583 

Washington,  54495.  58745 

Washington  et  al..  51797 

Wisconsm-Madison.  39129.  67716 

Wisconsin-Milwaukee,  21397.  33298 
Washington  University.  37117.  47405 
Washington  University  School  of  Medicine, 

70549.81831 
Washington  University  School  of  Medicine  et 

al.,  68981 
Ycshiva  University.  56533 
Yeshiva  University  et  al.,  49966 

International  Irade  Commission 

NOTICES 

Administrative  protective  orders;  breaches 

investigation  summary.  30434 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  15922 
Submission  for  OMB  review;  comment  request, 
1 173.  1 1080.  12574,  3013Z  33574,  36163, 
38856.  46494 
Hannonized  Tariff  Schedule;  modificatioos,  83082 
Import  investigations; 
4-Androstenediol,  79424 
Amino  fluoro  ketone  compounds,  40691 
Ammonium  nitrate  from — 

Russia,  2643,  11080,  15353.  34232,  40126. 

41489.  50719 
Ukrame.  63093,  75300 
Andean  Trade  Preference  Act;  effect  on  U.S. 
econoiTi)  and  Andean  drug  crop 
eradication,  17900 
Anhydrous  sodium  sulfate  from — 

Canada.  44075.  52783 
Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  from — 
Netherlands,  50720 
Aramid  fiber  from — 
Netherlands,  13988 
Bar  clamps,  bar  clamp  pads,  and  related 
packagmg.  display,  and  other  materials, 
13307.  67761 
Bearings  from — 

Various  countries,  39925 

Brass  sheet  and  strip  from — 

Various  countries.  20832 


Bulk  aspirin  from — 

China.  5659.  33576.  41727 
Canned  pineapple  from — 

Thailand.  35666.  55047,  67401 
Carbon  steel  products  from — 

Various  countries,  20833,  75301,  77074 
Carbon  steel  wire  rod  from — 

Argentina,  5368 
Cased  pencils  from — 

China,  15007,46495 
Chrome- plated  lug  nuts  from — 

China  and  Taiwan,  16632,  52786,  66558 
Cigarettes  and  packaging,  1 1081,  41727,  53334, 

63094 
Circular  seamless  stainless  steel  hollow  products 
from — 
Japan,  30133,43381,52784 
Citric  acid  and  sodium  citrate  from — 

China,  7889 
Closet  flange  rings,  80454 
Cold-rolled  steel  products  from — 
Turkey  and  Venezuela,  3 1 348 
Various  countries,  6624,  15008,  44076 
Color  negative  photo  paper  and  chemicals 
from — 
Japan  and  Netherlands,  10107 
Color  picture  tubes  from — 
Various  countries,  17901 
Compact  ductile  iron  waterworks  fittings 
from — 
Chma,  5369 
Condensers,  parts  and  products  containing  same, 
including  air  conditioners  for  automobiles, 
62367 
Cotton  shop  towels  from — 
Various  countries,  5369 
Coumarin  from — 

China.  24504,  36163 
Crabmeat  fix>ra  swimming  crabs,  15008,  40691. 

54299 
Crawfish  tail  meat  from — 
China;  sanctions  for  breaches  of 

administrative  protective  order,  75301 
Creatine  moaohydrate  from — 

China,  5369 
Cuba;  ecoaomic  impact  of  U.S.  sanctions, 

21788,  56004 
Cut-to-length  steel  plate  from — 

Various  countries,  6624 
Desktop  note  counters  and  scanners  from — 

Various  countries,  45800,  54299 
Downhole  well  data  recctlers  and  cofflponents, 

5889,  40691 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and  above 
from — 
Korea,  7890,  16632,  60975 
Electric  power  services;  recent  reforms  in 

selected  foreign  markets,  5370 
Electrolummescent  flat  panel  displays  from — 

Japan,  16962 
Electrolytic  manganese  dioxide  from — 

Greece  and  Japan,  12575,  31348 
Enhanced  dram  devices  containing  embedded 
cache  memory  registers,  components,  and 
products  containmg  same,  4259 
EPROM,  EEPROM.  flash  memory,  and  flash 
microcontroller  semiconductor  devices,  and 
products  containing  same.  45406.  63095 
EPROM.  EEPROM,  Hash  microcontroller 
semiconductor  devices,  and  products 
containmg  same.  36843 
Ediyl  alcohol  for  fuel  use;  imports;  base 

quantity  determination.  79425 
European  Union  policies;  effect  on  U.S. 

competitive  position  and  European  Union 
horticultural  products  sectors,  79426 
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European  Union-South  Africa  Agreement, 
economic  effects  on  United  Suies  trade, 
development,  and  cooperation.  33575 
Excimer  laser  systems  for  vision  correction 
surgery  and  components  and  methods  for 
performing  such  surgery.  5371.  6625, 
13308 
Expandable  polystyrene  resins  from — 
Indonesia.  79426 

Indonesia  and  Korea,  2429.  4873 1 
Korea,  76664 
Extruded  rubber  thread  from — 
Malaysia.  3246.  47517 
Various  countries,  38856,  79426 
Ferrovanadium  and  nilrided  vanadium  fixMn — 

Russia.  35668.  55047.71120 
Field  programmable  gate  arrays  and  products 

containing  same.  80454 
Forged  stainless  steel  flanges  from — 

India  and  Taiwan.  15009,  47517 
Foundry  coke  from — 

China.  58103.  69573 
Fresh  and  chilled  AUantic  salmon  from — 

Norway,  11082 
Fresh  garlic  from — 

China,  13989,52784 
Furfuryl  alcohol  from — 

China  and  Thailand,  25363,  50003.  66559 
Glycine  from — 

China.  5371,31145,  43037 
Grain-oriented  silicon  electrical  steel  from — 

Italy  and  Japan.  13989.  50004.  75302 
Gray  portland  cement  and  clinker  from — 
Various  countries.  17901.  55269.  65327 
Hardware  logic  emulation  systems  and 

components.  58287 
Hannonized  Tariff  Schedule — 

Simplification.  13308 
Heavy  forged  handlools  from — 

China.  6626.  45998 
Helical  spring  lock  washers  from — 
China.  7890.  45801 
Japan.  7890 
Taiwan.  45801 
Honey  from — 
Argentina  and  China.  59871.  69573 
China,  41085.  48732 
Hot-rolled  steel  products  from — 

Various  countries.  70364 
HSP  modems,  software  and  hardware 

components,  and  products  containing  same, 
62367 
India;  possible  modifications  to  General  System 
of  Preferences  with  respect  to  certain 
products;  advice.  68157 
Industrial  belts  from — 

Various  countries.  6627,  39425,  52785 
Indusuial  nitrocellulose  from — 

Various  countries.  5889.  39426.  52786 
Industrial  phosphoric  acid  from — 

Israel  and  Belgium.  1 173 
Integrated  circuit  chipsets,  components,  and 
products  containing  same.  7059.  26630. 
45802,45803.51844 
Integrated  repeaters  and  products  containing 

same.  21789 
Integrated  repealers,  switches,  transceivers,  and 

products  containing  same.  51327 
Internal  combustion  industrial  forklift  trucks 
from — 
Japan.  5660.  13309,  19022 
Lamb  meat;  monitoring  developments  in 
domestic  industry.  45408 
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Lug  nuts  from — 

China  and  Taiwan,  37408 
Magnesium  from — 

Canada,  6628,  36164,  47517 
Magnetic  resonance  injection  systems  and 

components,  34231,  63096,  75303 
Malleable  cast  iron  pipe  fittings  from — 

Various  countries,  7891 
Mechanical  transfer  presses  from — 

Japan,  19022,36164 
Non-frozen  concentrated  apple  juice  from — 

China,  3247,  36165 
Oil  country  tubular  goods  from — 

Various  countries,  41088 
Paper  clips  from — 

China,  15010,47518 
Phosphoric  acid  from — 

Israel  and  Belgium,  35395 
Pipe  and  tube  from — 
Various  countries,  17307,  37409,  38000, 
48733 
Plasoc  molding  machines  with  control  systems 
having  programmable  operator  interfaces 
incotporating  general  purpose  computers, 
and  components,  60975 
Polyester  staple  fiber  from — 

Korea  and  Taiwan,  19795,  33576 
Polyethylene  tercphthalate  film  from — 

Korea.  9298 
Porcdain-on-steel  and  top-of-the-stove  stainless 
steel  cooking  ware  from — 
Various  countries,  17902 
Porcelam-on-steel  cooking  ware  from — 

Mexico,  2430 
Prescription  drugs  pricing,  45998,  51327 
Processed  foods  and  beverages;  tanffand  non- 
tariff  barriers  for  major  products  and  trade 
impact;  description,  70934 
Production  sharing;  use  of  U.S.  components  in 
foniffi  assembly  operations  (1995-1998), 
5373 
Professional  electnc  cutting  tools  from — 

Japan,  7891,36843 
Pure  magnesium  from — 
Chma,  17531,45105,55047 
Russia,  17531,44076 
Various  countries,  63888,  77910 
Safety  eyewear  and  components.  25941.  36844, 

58104,  ■'5955 
Seamless  carbon  and  alloy  steel  standard,  line, 
and  pressure  pipe  from — 
Japan  and  South  Africa,  39426 

V  anoas  .ountnes,  2430,  10107,  31928,  48733 
Seamless  pipe  from — 

V  anous  countries,  41090,  63889 
Semiconductor  chips  with  minimized  chip 

package  size  and  products  containing  same, 
25758 
Semiconductor  memory  devices  and  products 
contaimng  same,  5374,  5890,  1 1604, 
30134,  37409 
Silicon  metal  and  silicomanganese  from — 

Various  countries,  7891,  49595 
Sodium  thiosuifate  from — 
Various  countries,  9298 
Sparklers  from — 

China,  7892.41728 
Spiral  grilled  products  including  ducted  fans  and 

components.  4260,  45999 
Stamless  steel  angle  from — 

Various  countries,  51845,  60451 
Stainless  steel  bar  from — 

Various  countries,  20834,  41728 
Stainless  steel  butt-weld  pipe  fittings  from— 
Germany,  75955 
Various  countries,  1 174,  9298,  51328 


Stainless  steel  wire  rod  from — 

Various  countries,  2644,  45409 
Static  random  access  memory  semiconductors 
from — 
Taiwan,  31928 
Steel  concrete  reinfcHcing  bars  from — 

Various  countries,  42029,  51329 
Steel  rails  from — 

Canada,  4261 
Steel  wire  rope  from — 
Two-handle  centerset  faucets  and 

escutcheons,  and  components,  24506 
Various  countries,  136,  12575.  24505,  67402 
Structural  steel  beams  from — 
Japan,  11082,21790,38000 
Korea,  11082.21790.49595 
Sub-Saharan  Africa — 
Advice  on  providing  additional  GSP  benefits, 

38857 
U.S.  trade  and  investment,  33577 
Sulfroiilic  acid  from — 

China  and  India,  2645,  34232 
Synchronous  dynamic  random  access  memory 
devices  and  modules  and  products 
containing  same,  21790,  49596,  60684, 
79427 
Synthetic  indigo  from — 

China,  38001 
Tin-  and  chromium-coated  steel  sheet  from — 

Japan,  21791,  50005 
Tomatoes  and  peppers;  monitoring  of  U.S. 

imports,  36844,  58288 
Two-handle  centerset  faucets  and  escutcheons, 

and  components,  38858 
U.S.-lsrael  agricultural  trade  conducted  in  free 
trade  environment;  likely  effects  on 
agricultural  industries,  83084 
U.S,-Jordan  Free  Trade  Agreement;  economic 

impact  on  U.S.,  39426 
U.S.  large  civil  aircraft  aoostnictures  industry; 

competitive  assessment,  21792 
U.S.  merchandise  trade  shifts  in  selected 

industncs/commodity  areas,  58105 
US-Singapore  Free  Trade  Agreement;  potential 

trade  and  economic  effects.  77672 
Uranium  from — 
Russia,  Ukraine,  and  Uzbekistan,  3737. 

15353.  37575,  48734 
Various  countries,  78187 
WAP-compatible  wireless  communication 
devices,  components,  and  products 
containing  same,  6045 1 
Welded  stainless  steel  pipe  from — 
Korea  and  Taiwan,  17308.  58806 
Wheat  gluten,  80455 

Year  in  Trade  1999;  report  to  Congress,  16633 
International  Harmonized  System: 
Harmonized  Commodity  Description  and 
Coding  System;  modifications,  35395 
Meetings;  Sunshine  Act,  307,  1647,  2431,  2986, 
3482.4841,5375,6394,  11341,  13791. 
13990.  15174,  15649,  16962,  18350.  21470. 
25502,  25942,  30134.  30135.  35122.  35123. 
36465,  37164.  37410,  38301,  39925,  41489, 
42723.  43038.  43784,  44807,  45999,  46947. 
48734.  49260.  50566,  51628,  53335,  57209, 
58105,  58564,  60209,  63890,  64987,  66259, 
67762,  69338,  70736,  75956.  80456 
Security  procedures  for  persons  delivering/picking 

up  packages  and  documents,  15353 
Senior  Executive  Service: 
Performance  Review  Board,  membership,  39427 


Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc  : 
Actuanal  Examinations  Advisory  Committee. 
26561,  59390 
Enrolled  actuary  examinations,  requirements 
related  to  waiver  of  Segment  A  of  E.^-I 
examination  and  Segmeni  A  s  sequel.  49217 
Meetings: 
Actuanal  Examinations  Advisory  Committee, 
14521.  26561.  52693.  77554 

Judicial  Conference  of  the  L'nited 

States 

NOTICES 

Meetings: 
Judicial  Coniereni-e  Advisory  Commmee  on — 
Appellate  Procedure  Rules,  7396,  55270 
Bankruptcy  Procedure  Rules.  7397.  55270 
Civil  Procedure  Rules.  ^396,  55270 
Criminal  Procedure  Rules,  7397,  55270 
Evidence  Rules,  7397 
Practice  and  Procedure  Rules,  7397,  55270 
Reports  and  guidance  documents,  availability,  etc.: 
Electronic  public  access  to  Federal  court  case 
files   pnvacv  and  secuntv  concerns.  67016 

Judicial  Review  Commission  on 
Foreign  .\sset  Control 

NOTICES 

Foreign  Narcotics  Kingpm  Designation  Act: 
Foreign  persons'  assets  hkxked  by  U.S. 

government,  review  of  law  s  and  judicial 
precedents;  US  persons  affected  by  such 
blocking,  remedies  evaluation 
Hearings  and  commem  request,  55643 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claim.s  Sertlement  Commission 

See  Immigraiicn  and  Naturalization  Service 

See  Justice  Programs  Office 

See  Juvemle  Jusoce  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  Office 

RULES 

Air  programs: 
Accidental  release  prevention  requirements;  risk 
management  programs;  distribution  of  ofT- 
site  consequence  analysis  information, 
48108 
Executive  clemency — 
Procedures  govermng  petitions  in  capital  cases, 

48379 
Rules  governing  petitions;  victim  notification 
and  comment,  58223 
Executive  Office  for  Immigration  Review: 
Immigration  Appeals  Board,  expansion  to  21 
permanent  members  tc  handle  increasing 
caseload,  20068 
Federal  claims  collection  standards,  70390 

CFR  chapter  removed,  70405 
Freedom  of  Information  Act;  implementation: 
Access  to  documents  by  former  Department 
employees,  68891 
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Nondiscrimination  on  basis  of  sex  in  federally 
assisted  eduration  programs  or  activities, 
52858 
'"^anization.  functions,  and  authority  delegations: 
Authont>  to  compromise  and  close  civil  claims; 
gross  amount  of  onginal  claim,  definition, 
II         78413 
Directors  and  commissioners;  Federal  tort 

claims  senlement.  60100 
Federal  Bureau  o*'  Investigation.  Director; 

admmistrative  claims  serUement  44682 
United  States  Marshals  Service,  fees  for 
services.  4''859 
Pc'lice  Corps  eligibility  and  selection  cntena 
Educational  expenses,  timmg  of 
reimbursements.  7723 
fYivacy  .^ct.  implementation.  21139,  75158,  75159 
Uniform  administrative  reciirements  for  grants 
and  agreements  with  institutions  of  higher 
1 1   education  hospitals,  and  other  non-profit 
organizauons.  14406 

PROPOSED  Rl  LES 

.\\i  programs 

.Accidental  release  prevention  requirements,  risk 
management  pn)grams.  distribution  of  off- 
site  consequence  analysis  information, 
1 1        24834 

Nondiscnmination  on  basis  of  race,  color,  national 
ongin.  handicap,  or  age  in  federally  assisted 
programs  or  .viivities,  ^6460 
Organization,  functions,  and  authority  delegations 
Executive  Office  for  Immigration  Review, 
Director.  «  :'.  .  K1434 
Pnvacy  Act.  implementation,  8916,  53679,  75201 
St-mi-annual  agenda,  22950,  74004 

NOTICES 

Agency  information  collection  activities 

Pniposed  collection,  conunent  request,  8737, 
II        47805,48011,48012,48013,  54861, 
■'        59015.75303,75304,75305,75306 
Submission  for  0MB  review;  comment  request. 
3482,  6394,  10545,  13791,  15650,  24224, 
II        31348,49835,49836,54300,59465. 

66560.  66561.  66562,  76664 
Artiencars  with  Disabilities  Act 
f-aimess  hearmgs — 
Denver  Denver  County,  and  Denver  Police 
Department.  CO.  33578 
Environmental  statements,  notice  of  intent: 
Pmal  County.  AZ,  pre-tnal  detention  facility, 
4M95 
Financial  pnvacv  and  bankruptcy  study;  conunent 

request,  46735.  54301 
Grants  and  cooperative  agreements;  availability, 
etc, 
Communirv  Onenied  Policing  Services  Office — 
COPS  in  Schools.  26632 
COPS  Making  GfTicer  Redeployment 

Effective,  335^8 
Tribal  Resources  Program,  14317 
Universal  Hinng  Pmgram.  26633 
Visiting  Fellowship  Program.  14316,  26633 
Immigration  related  employment  discrimmatioii, 

public  education  program.  21014 
Nondiscnmination  on  basis  of  sex  m  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by 
Title  IX,  70737 
•{Selected  police  and  shenffs"  departments,  hate 

crime  statistics  data  collection,  7791 1 
Intellectual  propcrt> 

•  National  Intellectual  Property  Law  Enforcement 
Coordination  Council,  policies  and  agenda; 
comment  request,  3561 1 
Meetings 
Heavy  duty  diesel  engine  consent  decrees, 
14318,38573,51021 


Newspaper  Preservation  Act: 

Denver  Rocky  Mountain  News  and  Denver 

Post,  joint  newspaper  operating 

arrangement  approval,  36716 
Pollution  control;  consent  judgments: 
150  Acres  of  Land,  More  or  Less,  69787 
745  Property  Investments,  Inc  ,  et  al.,  25759 
AAI  Coip.  et  al.,  59872 
Abex  Aerospace  Division  et  al.,  78188 
Acadia  Woods  Add.  No.  2  Sewer  Co.  et  al., 

66765 
Advanced  Resin  Sv stems,  Inc.,  63097 
Air  Products  &  Chemicals,  Inc.,  et  al.,  10108 
Akzo  Nobel  Chemicals,  Inc.,  ct  al.,  66765 
Alcoa,  Inc  .  19924 
Alcoa,  Inc.  et  al ,  59872 
Allied  Battery  Co  et  al.,  69338 
Alpha  Metals,  Inc  ,  et  al.,  32123 
A-L  Processors  et  al.,  10107 
Ambroid  Co.,  Inc.,  3738 
Amerada  Hess  et  al.,  69788 
American  Chemical  Service,  Iik.,  et  al.,  46948, 

49013 
American  Cyanamid  Co.  et  al.,  53224,  63097 
Amencan  Home  Products,  Corp.,  et  al,  82389 
Amencan  Scrap  Co.  et  al,  65879 
Amencan  Shizuki  Corp.  et  al.,  49014 
Amity  Products  Carriers,  Inc.,  3738 
Amoco  Pipeline  Cc.   Iik  ,  52786 
A.nthor.v  Deil  Aquiia  Enterprises  et  al.,  6630 
Apex  Engmeenng  et  al.,  15922 
Appleton  Papers,  Iik.,  52787 
Amet  Realty  Co.  et  al.,  18351 
ASARCO  Inc.,  42723 
ASARCO  Inc  et  al.,  63262 
Ashland,  Inc.,  et  al.,  11341 
Associated  Grocers,  Inc.,  et  al.,  10108 
AT&T  Corp.  ctal.,  15011 
Atkesnix  Thirty-Seven,  Inc.,  et  al.,  3975,  30609 
AUantic  Richfield  Co.,  51022 
Azrael  et  al .  19925 
Batavia.  NY,  et  al.,  60210 
Baureis  Realty  Co.,  tac.,  ct  al.,  63097 
Beazer  East,  Inc  and  Butala  Construction  Co., 

20487.  21016 
Bemis  Co.,  Inc.,  et  al.,  38573 
Berkley  Products  Co  ,  59872 
BF  Goodrich  Co.  et  al.,  59873 
Big  Apple  Wrecking  Corp.  et  al.,  24980 
Blue  Rivo^  Exploradon,  Inc.,  65879 
Boomsnub  Corp ,  19925 
BrowTung-Fems  Industries  Chemical  Services, 

Inc.,  et  al.,  40692 
Brownwood  Furniture,  Inc.,  17533 
Cabot  Corp  et  al.,  63098 
California  Office  of  State  Printing,  1 1342 
Cantrell  et  al .  56924 
Caribe  General  Electric  Products,  Inc.,  et  al, 

77040 
Cedar  Wood  Apartments,  Inc.,  et  al.,  32124 
Champion  Chemical  Co.,  Inc.,  et  al.,  82389 
Chemical  Leaman  Tank  Lines,  Inc.,  78188 
Chevron  USA,  Inc.,  53748 
CML,  Inc.,  44807 
Columbus  McKinnon  Corp.,  82390 
Cornell  University,  6630 
Cotter  Corp  ,  38573 
Cuyahoga  Equipment  Corp.  et  al.,  4438 
Cytec  Indusmes,  Inc.,  et  al.,  31602 
Davidson  Sales  &  Maintenance,  Inc.,  et  al„ 

52787 
Detroit  Edison  Co.,  70610 
Detroit  Edison  Co.  et  al.,  69788 
Didion  Milling  Co.,  Inc.,  3739 
Doe,  Jane,  as  Executrix  of  Edmund  Bartwra 
Estate,  etal.,  15011 


Dover,  NH,  75307 

Dow  Chemical  Co.,  77040 

Doyle,  Wilbur  S.,  et  al..  16634 

Dyer,  Bnice  S.,  et  al.,  36716,  42724 

EI.  du  Pont  de  Nemours,  49837 

Eason,  Michael  P.,  et  al.,  43038 

Enzyme  Bio-Systems,  Ltd.,  32124 

Equilon  Enterprises  LLC,  53748 

EW  Holdmg  Corp.,  44808 

Excel  Corp.,  14318 

Federal  Mogul,  Inc  ,  et  al.,  63262 

Femstem  Family  Pannership  ct  al.,  75307 

Fisher  Sand  &  Gravel  Co.,  15012 

Fleetwood  Industries,  Inc.,  ct  al.,  2I0I6,  40692 

Foster  Poultry  Farms,  7061 1 

Friedland,  Robert,  83084 

GAF  Corp  et  al.,  5891 

Gallatin  Steel  Co.,  63098 

Gateway  Forest  Products,  Inc.,  et  al.,  50217 

Gayner  et  al ,  36465 

General  Electric  Co  ,  4439 

Georgia-Pacific  Resins,  Inc.,  78189 

Greenwood  Chemical  Co.,  19925 

Gulf  States  Steel.  Inc.,  18351,  24981 

H.K  Porter  Co.,  Inc.,  a  al..  42724 

Harris  County  Municipal  Utility  District  No.  50. 

TX.  46948 
Harvey  GRQ,  Inc.,  et  al.,  26634 
Hexagon  Laboratories  of  New  Yoik,  Inc.,  et 

al.,  82390 
Holden  ct  al.,  36466 
HS  Resources,  Inc.,  ct  al,  51022 
IBP,  Inc ,  35670 
Intalco  Aluminum  Corp.,  3975 
Interstate  Power  Co.,  48735 
Iron  Mountain  Mines,  Inc.,  et  al.,  63624 
nr  Industries,  Inc..  et  al..  35671 
Jayhawk  Pipeline,  L.LC,  51022 
JMB/Urtwn  Development  Co.,  50217 
Johnson,  William,  et  al.,  36715 
Jones  v.  Thome  et  al.,  78189 
Jupiter  Oil  Corp.  e*  al.,  3976 
Keystone  Sanitation  Co.,  toe.,  64234 
Koch  Industries,  Inc.,  ct  al.,  4439 
Las  Vegas  Paving  Corp..  4440 
Libra  Industries,  Inc.  of  Michigan,  19926 
Livingston  et  al.,  63099 
Lloyd  Manufacturing  Corp.,  49015 
Lockheed  Martm  Corp.,  19926,  20487 
Lord  Corp  et  a!..  53224 
Los  Angeles  and  Burbank,  CA,  ct  al.,  4440 
MA  Jabbar  Malik,  51023 
Maryland  Aviation  Administration,  63099, 

64235 
Menard,  Inc.,  et  al.,  64235 
Metropolitan  Council  (MN),  52787 
Meyer,  Robert  W.,  Jr.,  3248 
MHC  Operatmg  LP.  ct  al.,  53749 
Midwest  Farmers  Cooperative,  57828 
Migell,  Bruce,  et  al.,  17533 
MobU  Oil  Corp.,  42030,  63099 
Morgan-Skinner,  Elsa,  et  al.,  36716,  46948 
Morton  International,  Inc.,  21017,  69338 
Motorola,  Inc  ,  et  al.,  49015 
Mountain  Metal  Co.  et  al.,  15012,  48538 
NaJco  Chemical  Co  et  al.,  44809,  52788 
Natural  Gas  Processing  Co  et  al.,  35671 
New  York  City,  NY,  ct  al.,  40692 
Nichols,  James  E.,  ct  al.,  14319 
Northrop  Grumman  Corp.  ct  al.,  12576 
Northwestmi  Steel  &  Wire  Co.,  59016 
Nowakowski,  Louis,  et  al.,  10109 
Odabashian,  Robert,  et  al..  3739,  19926,  35672 
Operating  todustries.  Inc.,  et  al.,  52788 
Pan  American  Grain  Manufacturing  Co.,  Inc., 
10546 
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Petroleum  Specialties,  Inc..  et  al.,  82390 

Phillips  Petroleum  Co.,  59873 

Phoemx.  AZ,  56925 

Portrait  Homes  Construction  Co.,  75307 

Production  Plated  Plastics,  Inc.,  et  al.,  3976 

Puerto  Rico  Aqueduct  and  Sewer  Authority, 
69339.  82391 

RAM  Industries,  Inc.,  50005 

Raymark  Industnes.  Inc.,  6630 

Raymark  Industries,  Inc.,  et  al.,  12577 

Redi-Serve  Foods  LP..  21017 

Renaissance  Land  Associates,  LP,  et  al.,  60210 

Ribi  Immunochem  Research,  Inc.,  78190 

Riverside  Plating  Co.,  Inc.,  et  al.,  36717 

Royal  Oak  Enterprise,  Inc.,  44809 

Rymes  Heating  Oils,  tac.,  et  al.,  64236 

SB.  Foot  Tannmg  Co  ,  19927 

Safe  Tire  Disposal  Corp.  et  al.,  17534 

Sapo  Corp.  et  al ,  3248,  52789 

SC  Holding  et  al.,  24224 

Scott  County  Sportsmen's  Association,  32125 

Shaffer,  Burton,  et  al.,  56925 

Shenango  Inc.,  14319 
Sonoco  Products  Co.  et  al.,  78190 
Sorenson  Engineering,  Inc.,  15923 
Southern  Pacific  Transportation  Co.  et  al., 

38574 
Sparton  Technology,  ItK.,  4440 
Spokane  Metals  Co.  et  aL,  49016 
Sun  Co.,  Inc.  et  al.,  19927 
Surfrider  Foundation  et  al.,  69339 
Synergy  Development,  Inc.,  57828 
T.  Frank  Flippo  &  Sons,  LLC,  12279 
Tafton  Water  Co.  et  al.,  69340 
Tampa  Electric  Co.,  15013 
Taylor,  J.M.,  estate,  et  al.,  53225 
Tesoro  Hawaii  Corp.,  24225 
Texas  City  Refining,  Inc.,  et  aL,  17534 
Tex  Tin  Corp.,  37410 
TH  Agriculture  &  Nutrition.  LLC,  19927 
Therm-O-Rock  West.  Inc.,  60211 
TPI  Petroleum.  Inc.,  6021 1 
TPl  Petroleum,  Inc.,  et  al.,  26635 
Turtle  Mountain  Manufacturing  Co.,  77041 
Union  Pacific  Railroad  Co.  et  al.,  3249,  12280 
USX  Corp,  49016 
Wardjouse  81  LP.  et  al.,  56925 
Ware  Shoals  Power  &  Water,  Inc.,  et  al.,  49017 
Weil-McLain  Inc.  et  al.,  69340 
Western  Publishing  Co.,  Inc.,  et  al.,  40126 
Whiteford  Kenworth,  Inc.,  et  al,  6021 1 
Wilkey,  Russell.  75308 
Willamette  Industries,  Inc  ,  46949 
Williams,  Roger  D,  31603 
Wm.  Calomiris  Investment  Corp.  et  al.,  63262 
Wolf,  Raymond  C  ,  et  al.,  49015 
Woodward  Metal  Processing  Corp.  et  al,  59016 
Yaworski,  Inc.,  et  al.,  49837 
Young,  Jane  A.,  et  al.,  18351 
Zacharias  Brothers,  a  Virginia  Partnership,  et 
al,  51023 
Privacy  Act: 
Computer  matching  programs,  4441,  10109 

66766 
Systems  of  records,  8989,  8990,  1 1342,  32125, 
36718,  46738,  46739,  46741,  53225, 
53749,  75308,  78190 
Reports  and  guidaiKe  documents;  availability,  etc  : 
Civil  Rights  Act  Title  VI  enforcement;  national 
origin  discrimination  against  persons  with 
limited  English  proficieiKy;  policy 
guidance  document,  50122 
Core  principles  for  Federal  non-binding 

workplace  ADR  programs;  and  developing 
guidaiKe  for  bindmg  arbitration,  handbook 
for  Federal  agencies.  50005 


Federal  Activities  Inventory  Reform  Act; 

revised  inventory,  33579 
Federal  alternative  dispute  resolution  programs, 

59200,  83085 
Senior  Executive  Service: 
PerformaiKe  Review  Boards;  membership, 

31603 

Justice  Programs  Office 

RULES 

Corrective  facilities  grants: 
Violent  OfTeixler  IiKarceration  and  Truth-in- 
Sentencing  Incentive  Program; 
environmental  impact  review  procedures, 
48592 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2193, 

3249,  8741,  37165,  44546,  49837,  49838, 

53751,  59466 
Submission  for  OMB  review;  comment  request, 

13793,  17676,  18123,  19386,  20834, 

26631,  36467,  41097,  54562,  59467, 

62750,  62751,  62752,  63263,  66562. 

67762,  70614,  70615,  76666,  7819! 
Environmental  statements;  availability,  etc.: 
Methamphetamine  Law  Enforcement  Program. 

64990 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Financial  Crime-Free  Communities  Support 

Anti-Money  Laundering  Program,  39191 
Latm  America;  criminal  justice  system  profiles 

in  selected  countries,  36722 
National  Incident  Based  Reporting  System 

Implementation  Program,  38001,  464% 
Selected  police  and  sheriffs'  departments;  hate 

crime  statistics  data  collection,  69046 
State  Criminal  Alien  AssistaiKe  Program,  36723 
Statistical  methodologies  for  analysis  of 

disproportionate  minority  confinement. 

16635 
Victim  compensation  program,  57068 
Meetings: 
Global  Justice  Information  Network  Advisory 

Committee.  59019 
Reports  and  guidance  documents;  availability,  etc.: 
Defense  Procurement  Fraud  Debarment  Program 

Guide,  41490 
Federal  Benefits  Denial  for  Drug  Offenders 

Program  Guide,  41491 

Juvenile  Justice  and  Delnujin  ncy 
Prevention  Offlcc 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3250 
Submission  for  OMB  review;  comment  request, 

20835 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Comprehensive  program  plan  (2001  FY) — 

Program  activities.  57912.  79674 
Drug-Free  Communities  Support  Program, 

10914 
Field-Initiated  Research  and  Evaluation 

Program,  51208 
Gang-Free  Schools  and  Communities  Initiative, 

42728 
Girls  Study  Group,  58884 
Hate  Crime  Prevention  Comprehensive 

Approach.  39193 
Juvenile  crime  trends  research  project.  51 198 
Juvenile  delinquency  prevention;  information 

sharing;  training  and  technical  assistance 

approach,  39198 


Juvenile  Mentoring  Program,  13016 
Juvenile  sanctioning  improvement;  intensive 

training  and  technical  assistance  delivery 

program.  54132 
JuvCTile  Sex  Offender  Traimng  and  Technical 

AssistaiKe  Initiative,  53880 
Mental  health  and  juvenile  justice,  effective 

service  delivery,  6512 
Missing  and  Exploited  Children's  Program, 

1175,41097 
National  Girls  Institute,  58892 
National  binovations  to  Reduce 

Disproportionate  Minority  Confinement 

Training  and  Technical  Assistance 

Program,  38598 
Parents  Anonymous  Program,  17746 
Tribal  Youth  Field- Initiated  Research  and 

Evaluation  Program,  67600 
Meetings: 
Coalition  for  Juvenile  Justice,  60213 
Coordinating  Council,  1 3794 
Juvenile  Justice  and  DelinqueiKy  Prevention 

Coordinating  Council,  36165,  50574 

Labor  Department 

See  Employment  and  Training  .Administration 

See  Employment  Standards  Admimstration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor-Management  Standards  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Admmistration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 

RULES 

Construction  and  nonconstniction  contracts;  labor 

standards  provisions: 
Davis-Bacon  Act  et  al.;  construction  and  work 
site,  definitions,  80268 
Nationwide  employment  statistics  system;  election 

process  for  State  agency  representatives  for 

DOL  consultations,  7194 
Nondiscrimination  on  basis  of  sex  in  federally 

assisted  education  programs  or  activities,  -^ 

52858 
Service  Contract  Act;  Federal  service  contracts; 

labor  standards,  45903 
Uniform  administrative  requirements  for  grants 

and  agreements  with  institutions  of  higgler 

education,  hospitals,  and  other  non-profit 

organizations,  14406 
Wage  rate  predetermination  procedures;  and 

construction  and  nonconstniction  contracts; 

labor  standards  provisions; 
Davis-Bacon  and  Related  Acts  (DBRA)  semi- 
skilled helper  employment,  69674 

PROPOSED  RULES 

Construction  and  nonconstniction  contracts;  labor 
standards  provisions: 
Davis-Bacon  Act  et  al.;  construction  and  work 
site;  definitions,  57270 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Semi-annual  agenda,  23014,  74072 
Service  Contract  Act,  Federal  service  contracts; 

labor  standards,  45943 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11084, 

24509,  36165,  45619 
Submission  for  OMB  review;  comment  request, 
789,  2646,  3253,  4261,  5689,  5894,  5895, 
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5897,  7563,  8447,  8993,  10546,  11802, 
12577,  15180,  15181,  16637,  18124, 
20487,  24510,  25502,  25503,  25942, 
25943.  26635,  30442,  33614,  33827, 
33828,  34732,  35961,  35962.  35963, 
37576,  37577,  38003,  38861,  39430. 
41098.  41491,  42031.  43038,  44547. 
45106,  46745,  46746.  48014,  49839, 
50015,  50016,  51034,  51628,  51846, 
53030,  54071,  55048.  55284,  56331, 
56332,  57626,  57844,  57845,  59468. 
59469,  60452,  61364,  64991,  67409. 
69340,  69791,  69792,  69793,  7531 1, 
76005,  76284,  76286,  77391,  77672, 
78512,79138,81895,  83098 
Committees;  establishment,  renewal,  tennination, 
etc.: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  46179 
Labor  Research  Advisory  Council,  80960 
Veterans'  Employment  and  Training  Advisory 
Committee,  63891 
Forced  or  indentured  child  labor;  list  of  products 
requiring  federal  contractor  certification, 
54108 
Giants  and  cooperative  agreements;  availability, 
etc.: 
Women  in  Apprenticeship  and  Nontraditional 

I  I        Occupations,  24988 
International  Labor  Affairs  Bureau: 

Child  labor;  efforts  by  certain  countries  to 

eliminate  worst  forms;  information  request, 
49466 
Meetings: 

North  American  Agreement  on  Labor 

I I  Cooi5eration  National  Advisory  Committee, 
17311,  69967 

Presidential  Task  Force  on  Employment  of 
Adults  with  EHsabilities,  25944 

President's  Committee  on  International  Labor 
Organization,  25943 

School-To-Work  Opportunities  Advisory 
Council,  31304,  58988 

Trade  Negotiations  and  Trade  Policy  Labor 

I  j       Advisory  Committee.  137,  14626,  33358, 

52791,  71121 
North  Amencan  Agreement  on  Labor  Cooperation: 
Association  of  Flight  Attendants,  AFL-CIO,  and 
Association  of  Flight  Attendants  of 
Mexico;  Submission  No.  9901  review, 
2193 
Heanng,  9299 
Current  and  former  workers  at  Auto  Trim  and 
Custom  Tnm.  Breed  Mexicana,  Coalition 
. .       for  Justice  m  the  Maquiladoras,  et  al. — 

I I  Submission  No.  2000-01;  hearing,  67019 
Submission  No.  2000-Cl;  review,  54301 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Occupational  Safety  and 

Health,  50017 
Assistant  Secretary  for  Policy  et  al.;  Internet 

services,  50018 
Chief  Information  Officer  et  al.,  50021 
Civil  Rights  Center,  69184 
Personal  Responsibility  and  Work  Opportimity 
Raonciliation  Act  of  19%;  implementation: 
Responsibility  of  certain  entities  to  notify 

Immigration  and  Naturalization  Service  of 
any  alien  who  entity  knows  is  not  lawfully 
present  in  United  States,  58301 
Reports  and  guidance  documents;  availability,  etc.: 
Workforce  Investment  Act;  State  administration 
methods;  development  guidance.  51984 
Senior  Executive  Service: 

Performance  Reviev.  Board;  membership,  69341 


Labor-Management  Standards  Office 

RULEi* 

Labor-management  standards: 
Labor  oi:ganization  annual  financial  reports; 
technical  amendments:  correction,  21 140 

Labor  Statistics  Bureaii 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection,  comment  request,  IS  181, 
19022,  21477,  21478,  21479,  31349, 
31930,  451 1 1,  46003,  56336,  64459,  66776 
Committees;  estabUshment,  renewal,  termination, 
etc.: 
Federal  Economic  Statistics  Advisory 
Committee,  34234,  75316 
Meetings: 
Business  Research  Advisory  Council,  25366 
Federal  Economic  Statistics  Advisory 

Committee.  34234,  75316 
Labor  Research  Advisory  Council,  31 194, 
66263 

Land  Management  Btireau 

RULES 

General  management: 
Public  administrative  procedures — 
Local  governments;  financial  assistance; 
Payments  in  Lieu  of  Taxes  for 
entitlement  lands,  51229 
Land  resource  management: 
Disposition;  occupancy  and  use — 
Alaska  occupancy  and  use;  Alaska  Native 
veterans  allotments,  40954 
Minerals  management: 
Leasing  of  solid  minerals  other  than  coal  and 

oil  shale,  11475,50446 
Mining  claims  under  general  mining  laws; 
surface  management,  69998 
Preservation  and  conservation: 
Wilderness  management,  78358 

PROPOSED  RULES 

General  management: 
Public  admmistrative  procedures — 
Local  governments;  financial  assistance; 
Payments  in  Lieu  of  Taxes  for 
entitlement  lands,  21688 
Land  resource  management: 

Disposition;  occupancy  and  use — 
Alaska  occupancy  and  use;  Alaska  Native 
veterans  allotments.  6260 
Recreation  permits  for  public  lands,  31234 
Correction,  34534,  34629 
Minerals  management: 
Fee  changes,  78440 
Mineral  tnaterials  disposal;  sales;  free  use, 

55864 
Oil  and  gas  leasing— 
Alaska;  National  Petroleum  Reserve 

umtization,  24542.  39334 
Federal  Helium  Program  requirements,  79325 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3731, 
3732,  3973,  8438,  12027,  14610,  15000, 
15001,  15002,  15003,  15005,  16953, 
44542,  47796,  47797.  50557,  50558, 
50559.  50560.  51017.  51018.  51019, 
70932.  71330.  71331.  77386,  77387, 
77388,  791 17,  79420,  80904,  80905 
Submission  for  0MB  review;  comment  request, 
17896,  19920,  25744,  33570,  35658, 
4J721.  41722,  41723.  41741.  42712, 


63617.  63618,  75948,  75949,  75950. 

75951,75952.77664,  79118 
Alaska  Native  claims  selection: 
Cape  Fox  Corp  ,  35384 
Chugach  Alaska  Corp ,  45995 
Doyon,  Ltd.,  31926,  46941 
Gwitchyaazhee  Corp.,  46175 
Kuukpik  Corp..  64720 
NANA  Regional  Corp.,  Inc.,  30128,  49008 
Old  HarbOT  Native  Coip..  35385,  45995 
Sealaska  Corp.,  81543 
Seldovia  Native  Association.  Inc.,  46175 
Sitnasuak  Native  Corp.,  35122 
Boundary  estabhshment,  descriptions,  etc.: 
Cascade-Sisljyou  National  Monument,  OR, 

47798 
Grand  Canyon-Parashant  National  Monument, 

AZ,  35385 
Classification  of  public  lands: 
Idaho,  37569 
Utah,  39626 
Closure  of  pubhc  lands: 

Arizona,  7394,  37569,  63090 

California,  3473,  5656,  16409,  39922.  42712. 

50561,  53329,  58285,  63091,  81881 
Colorado,  35389,  45996,  49008 
Fire  restrictioiu — 
Montana,  49716,  50216,  53329,  54542. 

54543,56002,57618 
South  Dakota,  53744,  60675 
Washington;  lifted,  60972 
Idaho,  14314,  55035.  71332.  82386 
Montana,  1167.  17527,  38299.  50714.  51326. 

61178,61179 
Nevada.  12278,  15350.  16954,  31190.42713. 

49008,  54543,  81544 
New  Mexico.  14314,  19384 
Oregon,  2190,  36712,  43034,  59865,  64456. 

69322  --. 

Utah,  4256,  15169,  16410,  44543,  80906 
Coal  leases,  exploration  licenses,  etc.: 
Colorado,  4826,  10102,  17897,  20827,  20828, 

24499 
Kentucky.  10539 
Montana,  17304,  55036,  61362 
New  Mexico,  24499,  59197 
North  Dakota.  48249.  53745 
Oklahoma,  36713,  60675 
Utah,  2422,  57618,  64982,  791 18 
Wyoming,  7560.  30428.  39627,  40122,  46176, 

49256,  78504,  83076 
Committees;  establishment,  renewal,  termination, 
etc.: 
Arizona  Resource  Advisory  Council  et  al., 

11800 
California  Desert  District  Advisory  Council, 

38849 
Central  California  Resource  Advisory  Council, 

30606 
Front  Range  Resource  Advisory  Council.  5883. 

15646 
Mojave-Southem  Great  Basin  Resource 

Advisory  Council,  79905 
National  Petroleum  Reserve  —  Alaska  Research 

and  Monitory  Advisory  Team,  70360 
Northeast  CaUfomia  Resource  Advisory 

Council,  69781 
Northeastern  Great  Basin  Resource  Advisory 

Council,  46176,  79905 
Northwest  California  Resource  Advisory 

Council,  4827,  26627 
Northwest  Resource  Advisory  CouiKil,  5883. 

15646 
Science  Advisory  Board,  45790 
Sierra  Front — Northwestern  Great  Basin 

Resource  Advisory  Council,  42026 
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Wild  Horse  and  Burro  Advisory  Board,  37569 
Disclaimer  of  interest  applications: 
North  Dakota,  4827 
Utah,  26235 
Environmental  statements;  availability,  etc.: 
Albuquerque  Field  Office,  NM  and  Pueblo  of 

Santo  Donungo,  land  exchange,  71332 
Bal'diyaka  Interpretive  Center,  OR,  51843 
Betze/Post  and  Meikle  mines,  NV,  54062 
Bitter  Creek  and  Mountain  Plover  Areas,  MT, 

14611 
Cadiz  Groundwater  Storage  Dry-Year  Supply 

Program,  CA,  8732,  69572,  75295 
Cascade  Siskiyou  Ecological  Emphasis  Area, 

OR,  13303 
Colville  River  Special  Area,  AK,  66258 
Continental  Divid&AVamsutter  II  Natural  Gas 

Project,  WY,  38570 
Dry  Valley  Mine  Extension,  ID,  39174 
El  Malpais  National  Conservation  Area  et  al., 

NM,  57369 
Grande  Staircase- Escalante  National  Monument, 

UT.  59866 
Headwaters  Forest  Reserve,  CA,  35389 
Henry  Mountain  Management  Framework  Plan, 

UT.  8205 
Imperial  County,  CA;  Imperial  Project  open  pit 

gold  mine.  673%.  69322 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR  et  al.,  17624, 

79069 
John  Day  River  et  al.,  OR,  42713 
Kingman  Resource  Area,  AZ,  52125 
Lemesa,  TX,  to  Los  Angeles,  CA;  AT&T  Corp. 

buried  fiber  optic  telecommunications 

system;  nght-of-way,  79421 
Locatable  mineral  operations;  surface 

management  regulations,  63091 
Lower  Gila  Resource  Planning  Area  et  al.,  AZ, 

10540 
MarigoW  Mine  Expansion  Project,  NV,  7057 
Mesquite  Gold  Mine,  CA,  52435.  57369 
Mountain  Valley  Management  Framework  Plan, 

UT,  60972 
Naval  Air  Station  Fallon,  NV;  Fallon  Range 

Traming  Complex  requirements,  5657, 

20198 
Nevada — 
Abandoned  mined  lands  physical  safety 

hazard  abatement,  43034 
Impacts  of  mining  claims  and  mill  site 
occupancies,  25745 
New  Mexico;  public  land  health  standards  and 

livestock  grazing  management  guidelines, 

3732 
North  Bank  Habitat  Management  Area,  OR, 

1645.  57824.  63880 
Pinedale  Anticline  Natural  Gas  Exploration  and 

Development  Project,  WY,  307,  31594, 

48249 
Pony  Express  Resource  Area,  UT,  39174,  52780 
Powder  River  Resource  Area,  MT,  43778 
Red  Rock  Canyon  National  Conservation  Area, 

NV,  82386 
San  Juan  County.  NM,  64720 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 

storage  installation,  39206 
Soledad  Canyon  Sand  and  Gravel  Mining 

Project,  Los  Angeles  County,  CA,  46941 
StrK.ra.i-  pRinghom  Forage  Enhancement 

^''   At.  AZ,6619 
S(  ui.h  Bdg^  Area  Natural  Gas  Devekipment 

Project,  WY.  18121 
South  oiperations  Area  Project,  NV,  53330 
&.uth  opcline  Project,  NV.  1 1598,  45100 


Sublette  County,  WY;  Jonah  FieU  II  Natural 

Gas  Project,  18122 
Sweetwater,  Fremont,  and  Sublette  Counties, 

WY;  Jack  Morrow  Hills  coordinated 

activity  plan,  40687 
Taos  Field  Office,  NM.  et  al.;  riparian  and 

aquatic  habitat  management  plans,  3474, 

4827.  53331 
Timbisha  Homeland,  CA.  meeting,  47800 
Transit  Mixed  Concrete  Co.  Sand  and  Gravel 

Mining  Project,  CA,  34494 
Washoe  County,  NV;  Southern  Washoe  County 

Urban  Interface  Plan  Amendment,  45617 
Zion  National  Park,  UT,  2423 
Environmental  statements;  notice  of  intent: 
AT&T  Corp  ;  buried  fiber  optic 

telecommunications  system,  CA,  AZ,  NM, 

and  TX,  24977 
Cadiz  Groundwater  Storage  and  Dry-Year 

Supply  Program,  CA;  pipeline  right-of-way 

and  plan  amendment,  63258 
Campbell  County,  WY;  Jacobs  Ranch  Coal  Co., 

2979 
Caribou-Targhee  National  Forest,  ID,  15891 
Cascade-Siskiyou  National  Monument,  OR, 

46731 
Desolation  Flats  Natural  Gas  Development 

Project,  WY.  31595 
Fruitland  Coalbed  Methane  Gas  Development, 

CO;  meetings,  36713 
Glenwood  Springs  Field  Office  et  al.,  CO, 

69323 
Grand  Staircase- Escalante  National  Monument, 

J  f;  livestock  grazing  management,  53028 
Gunnison  and  Uncompahgre  Resource  Areas, 

CO,  16955 
Headwaters  Forest  Reserve,  CA,  35389,  39175, 

43035 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR.  et  al .  71086     ' 
Lookout  Mountain  Landscape  Management 

Area,  OR,  70933 
Lorton  Correctional  Complex,  VA;  exchange  for 

land  in  Mason  Neck  area  of  Fairfox 

County,  16956 
Malheur  County,  UT;  North  Fork  Malheur  River 

landscape  area  management  project,  38850 
Manti-La  Sal  National  Forest,  UT.  14523 
Maricopa  County,  AZ;  Southwest  Valley  500 

kv  Transmission  Line  Project,  20828 
Nellis  Air  Force  Range,  NV;  resource  plan, 

20483 
New  Mexico,  Colorado,  and  Utah;  various 

counties;  refined  petroleimi  products  and 

natural  gas  pipelines  and  utility  corridor 

analysis,  21006 
Northern  spotted  owl;  habitat  management  for 

National  Forests  and  BLM  districts,  24446 
Oil-Dri  Corp.  Reno  Clay  Project,  NV.  43779 
Ord  Mountain  Grazing  Allotment,  CA,  52436 
Powder  River  Basin,  WY.  oil  and  gas 

development,  38571.  39923 
San  Juan  and  San  Miguel  Resource  Area,  San 

Juan  Basin,  CO.  17672 
Santo  Domingo  and  San  Felipe  Pueblos,  NM, 

53745 
Shoshone- Eureka,  Elko,  and  Egan  Resource 

Areas,  SW;  Fateon  to  Gonder  345kV 

Transmission  Line  Project  and  right-of-way 

utility  corridors.  1 7674 
Upper  Klamath  Basin  and  Wood  River  Wetland, 

OR,  46492 
Walker  River  Basin,  NV;  water  and/or  water 

rights  from  willing  sellers,  4827,  21207, 

37797 
White  River,  Glenwood  Springs,  and  Grand 

Junction.  CO,  71119 


Wild  and  Scemc  Klamath  River,  OR  and  CA, 

70731 
Zortman  and  Landusky  mines,  MT;  reclamation 
plan  modifications  and  mine  life 
extensions,  47800 
Jurisdictional  transfers: 

Crow  Indian  Reservation,  MT,  59011 
Land  use  plans: 
Colorado;  land  health  standards;  recreation 
guidelines.  49824 
Management  framework  plans,  etc.: 
Nevada,  10541 
Utah,  4828.  19921 
Meetings: 
Arkansas;  planning  analysis  for  12  tracts  of 

public  lands;  comment  request,  4828 
California  Desert  District  Advisory  Council, 

3475,  25495.  31927,  57619.  62366 
Colorado  wild  horse  management;  helicopter 
and  motor  vehicle  use;  public  hearing, 
13987 
Colorado  wild  horses  capture  from  West 

Douglas  Herd  Area,  20200 
Gila  Box  Riparian  National  Conservation  Area 
Advisory  Committee,  14314.  14612,  39422, 
60206 
Great  Basin  Restoration  Initiative.  41486 
National  Historic  Oregon  Trail  Interpretive 
Center  Advisory  Board,  3242,  14315, 
42715,  57207,  66258,  77665 
Off-highway  vehicles;  national  strategy; 

comment  request,  42027 
Powder  River  Regional  Coal  Team,  55036 
Resource  Advisory  CouiKils — 
Alaska,  4997,  35659,  50715,  77665 
Arizona,  1 1340,  21208,  39923,  54297,  67397, 

83077 
California,  79119 
Central  California,  10541,  46732,  69324, 

71119 
Central  Montana,  24224,  58790 
Colorado,  83077 
Dakotas.  33823 

Eastern  Montana,  15647,  42027,  61179 
Eastern  Washmgton,  I08I9,  19792,  24710, 

36462,  60972 
Front  Range,  21208,  39627,  50715.  64983 
John  Day/Snake,  6620.  25745,  31927.  45100. 

64231 
Lower  Snake  River  District,  4996,  17673. 

31596,43380,58561,64231 
Mojave-Soudiem  Great  Basin,  1461 1,  31 190 
New  Mexico,  1910,  15646,  31012,42026, 

55037,  66553 
Northeast  California,  5883,  35122,  4801 1 
Northeastern  Great  Basin,  20200,  39628. 

55641,  78505 
Northwest  California,  6222,  39175,  52126, 

75952 
Northwest  Colorado,  4829,  18349,  37798, 

49010,52781.64720 
Sierra  Front-Northwestern  Great  Basin,  1167. 
19921,  33824,  37407,  39423,  59462, 
65326,  70732 
Southeast  Oregon,  13790,  37997,  56324. 

82387 
Southwest,  5883,  17673,  50561,  63091 
Upper  Columbia-Salmon  Clearwater  District, 

10103,  21208 
Upper  Snake  River  District,  2637,  19021, 

42715,  58561 
Utah,  3243,  4829,  7887,  17674,  36462, 

49824,  63091,  69045.  81882 
Western  Montana,  6619,  26235,  56593, 
77038 
Sci«aice  Advisory  Board,  1412,  25745,  49997 
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Trona,  CA;  land  for  recreation  and  public  use, 

application;  ranch  for  abused  and  neglected 

horses,  7561 
WiW  Horse  and  Burro  Advisory  Board,  39423. 

50561 
Wild  horse  management;  helicopters  and  motor 

vehicles  use;  public  hearings — 
Colorado,  40689 
Wyoming,  1646,  43780,  80452 
Mineral  commodity  pricing;  policy  statement, 

41724 
Motor  vehicle  use  restrictions: 
Arizona,  14612,41081 
California,  52126,  69324 
Colorado,  15647,  41081,  58790 
Montana,  21209,  26236.  36159.  52127,  67754 
Oregon,  5657,  47801,53331 
Utah,  52437 

Wyommg,  53029,  53332,  54860,  55269,  69326 
National  Fee  Demonstration  Pilot  Program: 
Arizona  and  California;  supplementary  rules, 

34727 
Nevada;  certified  noxious  weed  seed-fi-ee  hay, 

straw,  and  mulch  use  on  public  lands,  54544 
Oil  and  gas  leases: 
California,  48528 
Colorado,  25939 
Mississippi,  45396 
Montana.  69572 

New  Mexico.  3732,  66258,  70609.  70934 
Texas.  57825 

Utah,  37798,45790.50715 
Various  States.  3733 
Wyoming.  3243,  5658.  13014.  21469,  34495. 

44068,  44069,  45101,  55642,  58561. 

60207,  61 179,  61 180,  70934,  80906 
Opening  of  public  lands: 
Alaska,  19384 
Cahfomia,  38851 
Montana,  7057 
Nevada,  68156 
Oregon,  7058 

Wyoming,  7888,  13790,  52128 
Organization,  functions,  and  authority  delegations: 
Nevada  State  Office  Public  Room;  change  in 

business  hours,  307 
Salmon,  ID;  office  relocation,  51626 
Privacy  Act: 

Systems  of  records.  502,  1911 
Pntraction  diagram  plat  filings: 

Montana.  40689,  52437,  52438,  55038,  59012 
Purihc  land  orders: 
Maska,  35390,71333 
Anzona    14614,  61 180,  791 19.  80907 
California.  15648.  18122.  35390.  45996.  64456 
Colorado.  3733,  8205,  15917,  17898,  19792, 

35391,  40122.  40690,  54297,  61 182, 

80907,  82387 
Idaho.  8440,  15917,  33823,  40123.  46942 
Montana.  15918,  19793,  59462,  59463.  61183, 

63619,  77038 
Nevada,  30429,  35391 
New  Mexico,  2423,  5884,  38299,  59463,  63678, 

76663 
Oregon,  15919,  15920,  16625,  30429,  30606, 

31597,36160,64456 
South  Dakota,  80907 
Utah,  36160,  49010 
Washington.  15919.82388 
Wyoming.  15920.43780 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  4997,  21470.  42390.  53030.  58285. 

76279.  77389 
Arizona.  5658.  10103.  14315.  35427,  36840, 

42715,  44069.  45143.  46176.  48250, 
1 1      49256,  5 1 626,  53332,  55039,  566 1 5, 

67755    70609 


California,  8440,  15920,  46732.  46733.  48529, 

49011,  51326,  55642,  58561.  64231.  69326 
Colorado,  1168,  5884,  15006,  24978.  31190. 

34729.38851.47801,70732 
Idaho,  41726,  43035 
Minnesota,  54545 
Montana,  10104,  14612 
Nevada,  1168,  1169,  1412,  3244,  3245.  3734. 

4829,  5658,  11598,  13304,  13987.  14315, 

14613,  15170,  15171,  17528,  36713, 

36714.  37798,  38572,  40167,  41486, 

44069,  45618,  46493,  50715,  54545, 

58562,  60675,  63259,  69953,  70360, 

75732,  75733,  76279,  76280.  77389, 

80907,  82388,  83078 
New  Mexico,  12571,  30430,  48251,  49257, 

56922,  58563,  60676 
Oregon,  31345,  46493,  56002.  63880,  69327 
Utah.  30430,  59198 

Wyoming,  25940,  31346,  31597.  33570 
Recreation  management  restrictions,  etc.: 
Areata  Resource  Area,  CA;  off-road  vehicle  use. 

overnight  camping,  etc.;  supplementary 

rule.  5884 
Bangs  Canyon  Special  Recreation  Management 

Area,  CO;  travel  management,  etc.,  7888 
Boundary  County  et  al..  ID.  abandoned 

underground  openings;  entrance 

prohibition,  10104 
California;  BLM-administered  campgrounds; 

recreation  use  fees;  supplementary  rules, 

35659 
California  Desert  District.  AZ;  Long-Term 

Visitor  Area  Program.  44071 
Colorado;  BLM-administered  campgrounds; 

recreation  use  fees;  supplemcntarv  rules, 

63092 
Eastern  Tulare  County,  CA;  supplementary 

rules.  40124 
El  Centro  Resource  Area,  CA;  trash  removal 

from  trash  receptacles  prohibited,  21785 
Fivemile  Pass  and  Knolls  Special  Recreation 

Area  et  al,  UT;  target  shooting  prohibition, 

41485 
Gamlin  Lake  Area,  ID;  overnight  camping,  ofif- 

road  vehicle  use,  and  equesQian 

prohibitions.  45997 
Glenwood  Springs,  Horseshoe 'Bend  Area,  CO; 

camping  closure,  45997 
Grand  Staircase- Escalante  National  Monument 

et  al..  UT;  public  assemblies,  meetings. 

gatherings,  demonstrations,  parades,  etc.; 

supplementary  rules,  53516 
Headvraters  Forest  Reserve,  CA;  public  access 

restricted.  35392 
King  Range  National  Conservation  Area.  CA; 

closure  to  overnight  camping  outside  of 

developed  campsites,  33824 
Lower  Gunnison  River,  CO;  campfire 

prohibitions,  etc.,  8440 
Montana,  North  Dakota,  and  South  Dakota; 

possession  of  alcoholic  beverages  by 

minors;  prohibition,  20483 
Montana  public  lands;  motorized  vehicles 

operation,  4566 
Muddy  Mountam  Interpretive  Nature  Trail.  WY; 

trail  use  restrictions.  36714 
Scratchgravel  Hills,  Helena,  MT;  firearms. 

fireworks,  and  fires;  prohibitions,  3975 
Silver  Saddle  Ranch  and  Ambrose  Carson  River 

Nahiral  Area,  NV,  69781 
Spokane  Disdict.  WA;  campfires,  smoking,  and 

motorized  vehicles;  prohibitions.  44073, 

47801 
Three  Rivers  Resource  Area.  OR.  Bums  Wild 

Horse  Conals  facility;  access  limits,  24978 


Upper  Missouri  National  Wild  and  Scoiic 

River.  MT;  commercial  guided  recreation 

tiips.  25746 
Utah  campground  fees;  supvplementary  rules, 

53746 
Various  public  lands  and  resources; 

supplementary  rules  and  wntlen  orders. 

53746 
Wallace  Forest  Conservation  Area,  ID;  campmg. 

motorized  vehicle  use.  etc.,  10105,  78184 
William  L  Matthews  WildUfe  Habitat  and 

Recreation  Area,  MT;  firearms  discharge 

restriction,  24979 
Winnemucca  Field  Office.  NV;  campfire 

prohibitions,  etc.,  46494 
Wonder  Valley,  CA;  recreational  shooting 

restricted  to  protect  human  health  and 

safety,  17305,  25940,  39923 
Yuma  County,  AZ  and  Imperial  County,  CA; 

camping  and  motor  vehicle  access  ckKure, 

59012 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Interior  Columbia  Basm  Ecosystem 

Management  Project;  congressionally- 

reqmred  report,  24174,  4771 1 
Land  Use  Planning  Manual  and  Handbook; 

comment  request,  34495,  40690 
Off-highway  vehicles,  national  strategy; 

comment  request,  77039 
Resource  management  plans,  etc.: 
Arizona  Strip  District  AZ,  13304 
Bayfield.  Door,  Langlade,  Oneida,  Vilas,  and 

Waupaca  Counties,  Wl,  10105 
Billings  Resource  Area,  Pryor  Mountam  Wild 

Horse  Range,  MT;  herd  area  management 

plan,  2191 
Book  Cliffs  Resource  Area,  UT,  8206 
Brothers-La  Pine  Resource  Area,  OR,  35660 
Buffalo  and  Platte  Rivers.  WY.  69954 
California  Desert  Conservation  Area;  buried 

fiber  optic  cable,  TX,  NM.  AZ,  and  CA. 

30129 
CaUfomia  Desert  Conservation  Area,  buried 

fiber  optic  cable,  NV  and  CA;  amendment, 

45790 
Carson  City  Field  Office.  NV,  25746 
Clancy-Unionville  Vegetative  Manipulation  and 

Travel  Management  Project  MT,  14613 
Cody  Resource  Area,  WY,  36840 
Eddy  County,  NM,  47802 
Farmington  and  Albuquerque  Resource  Areas, 

NM.  52781 
Fourmile  Travel  Management  Plan  et  al..  CO, 

58285 
Grand  Staircase- Escalante  National  Monument 

UT.  10819 
Grant  County  et  al..  NM,  4257 
Horseshoe  Ranch  Wildlife  Area.  CA,  1 1074 
Kingman  Resource  Area,  AZ,  39176 
Kremmling  Field  Office,  CO,  16956 
Lahontan  Resource  Area,  Naval  Air  Station 

Fallon.  NV.  34230 
Lemhi  Resource  Area.  ID.  10106 
Modoc  County  et  al..  CA.  51843 
Owyhee  Resource  Area.  ID.  3734 
Phoenix  and  Saffoid  Districts,  AZ;  land  transfer. 

31013 
Powder  River  Resource  Area  ct  al..  MT.  52129, 

79422 
San  Juan/San  Miguel  Resource  Area,  CO, 

26236 
Shoshone-Eureka,  Elko,  and  Egan  Resource 

Areas,  hJV;  Falcon  to  Gonder  345kV 

Transmission  Line  Project  53333 
Sierra  and  Otero  Counties,  NM,  69329 
Socorro  County,  NM,  1 1599.  42715 
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Uncompahgre  Basin  Resource  Area  et  al.,  CO, 
50562 
Survey  plat  filings: 
Arizona,  5365,  19922,  60448 
Arkansas,  52782 
California,  69329 
Colorado,  19922.  43781,  60677 
Florida,  30607 

Idaho,  844 1 ,  2471 1 ,  44074,  64984 
niinois,  59866,  59867 
Minnesota,  2638,  2639,  2640.  7058,  14614. 

31598 
Montana.  10106,  66259 
Nebraska,  61184,  70610 
Nevada,  25747.  65878 
New  Mexico,  504,  8441,  15648,  30607.  44075, 

63092 
Oregon,  9294,  16218,  25362,  36715.  45396, 

55039.61184.69572.76005 
Utah,  8732 
Washington,  9294,  16218,  25362,  36715,  45396, 

55039,  69572,  76005 
Wisconsin.  30431 
Wyoming,  35392,  61184.  61185 
Wild  horses  removal: 
Colorado;  decision  rescinded,  46177 
Wyoming.  4997.  26851,  38572.  53333,  75295 
Withdrawal  and  reservation  of  lands: 
Alaska,  34230,  49012 
Arizona,  31598,49824 

California,  8734,  12318,  19793.  36161,  38852 
Colorado,  4840,  8442,  8734.  40125.  42720, 

63259,  77039 
Idaho.  3735,  79423 
Montana.  79423 

Nevada,  35660,  42716,  57207,  59867,  80908 
New  Mexico,  42719,  42720 
Oregon,  1413,  24499.  33825,  37570,  38849, 
49010.  49013,  59464,  60207.  60973, 
62749,  66554 
South  Dakota,  52129,  79119 
Utah,  2980,  4624,  58563 
Washington.  34729 
Wyoming.  2981,  33349.  59464 


I  eual 


ices  Corporation 


RLLES 

Legal  assistance  eligibility: 

Maximum  income  levels,  10717 
Recipient  fijnd  balances,  66637 
Timekeeping  requirement.  41879 

PROPOSED  RULES 

Regulations  review,  70540 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Civil  legal  services  to  low-income  clients;  list. 
58570 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Civil  legal  services  to  poor — 
New  York,  8449 
Various  States,  21480,  33842 
Meetings;  Sunshine  Act,  2987,  3484,  18377, 

19393,  19929.  31352,  38304.  38305.  46503, 
55053,  55054.  66563.  66564,  677%,  70739 
Reports  and  guidance  documents;  availability,  etc.: 
Property  Acquisition  and  Management  Manual; 

comment  request,  58288 
Rulemaking  protocol;  new  rulemakings 
notification  mailing  list  establishment, 
58295 
State  Planning  and  Performance  Measures 
(Program  Letter  2000-7),  82401 

Librarie>  and  Information  Science, 
fSatiorial  (  omniission 

See  Natioiidi  vumnusjiud  un  Libraries  and 
Information  Science 


Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 
RULES 

Copyright  office  and  procedures: 
General  provisions  and  Privacy  Act;  technical 
amendments,  48913 
Procedures  and  services: 
Library  information  through  Public  Affairs 

Office,  11736 
Library  material;  acquisition  by  non-purchase 
means  and  disposition  of  surplus,  1 1735 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

RULES 

Prompt  Payment  Act;  implementation: 
Interest  penalties  under  cost-reimbursement 
contract  for  services  more  than  30  days 
after  receiving  proper  invoice,  78403 

PROPOSED  RULES 

Semi-annual  agenda,  23666,  74710 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  38005, 

42735 
Submission  for  OMB  review;  comment  request, 
26859,  55065,  69346 
Audits  of  States,  local  governments,  and  nonprofit 

organizations  (Circular  A- 133),  17684 
Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  update  report;  transmittal  to 
President  and  Congress,  5378,  56966 
Budget  rescissions  and  deferrals,  9017 
Cumulative  reports,  16973,  20840,  33851, 
38306,46023,52143,58113 
Circulars,  etc.: 
A-2 1,48566 
A-25,  65024 
A-76.  25%7 
A-94.  8212 
A-l  10.  25396 
A-129.  71212 
A- 1 30.  19933.  77677 
A- 133.  17684 
Commercial  activities  performance  (Circular  A- 
76): 
FAIR  Act  implementation  guidance;  proposed 

revision.  782 1 7 
Federal  pay  raise  assumptions  and  inflation 
factors  update  (Transmittal  Memorandum 
No.  21).  25967 
Revised  Supplemental  Handbook;  technical 
changes  (Transmittal  Memorandum  No. 
22),  25966,  54568 
Cost  principles  for  educational  institutions 

(Circular  A-2 1),  48566 
Designated  Federal  entities  and  Federal  entities; 

list,  38611 
Federal  Activities  Inventory  Reform  Act  of  1998; 
implementation: 
Agency  Commercial  Activities  Inventories; 
public  availability,  59026,  78219 
Federal  credit  programs  and  non-tax  receivables; 

policies  (Circular  A-129).  71212 
Federal  Financial  Accounting  Standards: 
Federal  Credit  Reform  Act;  direct  loan  and  loan 
guarantee  subsidies;  document  availability, 
78516 
Material  Revenue- Related  Transactions 

Disclosure,  Paragraph  65-2  Deferral,  et  al., 
3260 


Non-valued  seized  and  forfeited  property 

reporting;  document  availability,  78516 
Property,  plant,  and  equipment;  accounting 

requirements,  46752 
Social  insurance  accounting  standards,  7076 
Federal  information  resources  management 

(Circular  A- 1 30),  19933.  77677 
Federal  programs;  cost-effectiveness  analysis; 

discount  rates  (Circular  A-94),  8212 
Financial  privacy  and  bankruptcy  study;  commcni 

request,  46735,  54301 
Government  Paperwork  Elimination  Act; 

implementation  procedures  and  guidance, 
25508 
Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  other  non-profh 
organizations  (Circular  A-l  10),  25396 
Hospital  and  medical  care  and  treatment  fiimished 
by  United  States,  costs;  rates  regarding 
recovery  firom  tortiously  liable  third  persons 
(Circular  A-25),  65024 
Meetings: 
Collecting  Information  in  Information  Age; 
initiative,  25004 
Metropolitan  and  micropolitan  statistical  areas; 

standards  for  defming,  82228 
North  American  Industry  Classification  System; 

2002  update,  21242 
Privacy  Act: 

Systems  of  records,  16976 
Reports  and  guidance  documents;  availability,  etc.: 
Costs  and  benefits  of  Federal  regulations;  report 

to  Congress,  1296,  4447,  7198 
Metropolitan  area  standards;  Metropolitan  Area 
Standards  Review  Conunittee  final  report 
and  recommendations;  comment  request 
51060 

Marine  Mammal  Lummissiun 

NOTICES 

Meetings;  Sunshine  Act,  42397,  43039,  55054 

Maritime  .Vdministration 

RULES 

Coastwise  trade  laws;  administrative  waivers,  6905 
Merchant  Marine  training: 
Service  obligations,  deferments,  and  waivers; 
compliance  determinations;  appeal 
procedures,  39556 
Position  reporting  system: 
Automated  Mutual-Assistance  Vessel  Rescue 
System  (AMVER)  bulletin  availability; 
address  change;  technical  amendment, 
47678 
Practice  and  procedure: 
Operating-differential  subsidy  application 
hearings;  statistical  data  use;  CFR  part 
removed,  77521 
Vessel  documentation: 

Fishery  endorsement;  U.S. -flag  vessels  of  100 
feet  or  greater  m  registered  length,  44860 
Vessel  financmg  assistance: 
Obligation  guarantees;  Tide  XI  program — 
Putting  customers  first,  45146 

PROPOSED  RULES 

Merchant  Marine  training: 
Service  obligations,  deferments,  and  waivers; 
compliance  determinations;  appeal 
procedures,  18957 
Practice  and  procedure: 

Audit  appeals;  policy  and  procedure,  69279 
U.S. -flag  commercial  vessels: 
U.S.  flag  vessels  of  100  feet  or  greater, 

eligibility  to  obtain  commercial  fisheries 
documents,  646 
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NOllCLS 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  3266, 
5928,  6249,  7607,  7608,  13076.  17704, 
19038,  1981 1,  20257,  34247,  56609, 
57422,  60714 
Submission  for  0MB  review;  comment  request, 
2223,  11107,  13075,  17000,  20843,  21234, 
24535.  25420,  25421,  33418.  34248, 
37598,  38315.  48045,  76703,  77690, 
79153,81562 
Cbastwise  trade  laws;  administrative  waivers: 
ABORIGINAL,  57422 
AMBIENCE,  54598 
A  QUIT-ALL,  17548 
CALEIX)NL\,  15194 

CHALLENGE  BUSINESS,  2,  60495,  5.  60496 
ENTERPRIZE.  37453 
EYE  OF  THE  NEEDLE.  16685 
FAIR  TRADES.  19039 
GAFIA.  15195 
GINGERSNAP.  78527 
HAGGAI.  18145 
INTEGRITY.  51641 
JUST  DESSERT.  16454 
KIRSTEN  ANNE,  12613 
LADY  IN  RED,  24536 
LUCKY  DOG.  57423 
MACCOBOY  m.  65038 
MARL\  CHRISTINA,  37453 
MENEHUNE,  51641 
MIMI,  24536 
OLD  TIMER,  79154 
PUFFIN,  21064 
R-  ADVENTURE  II.  50585 
REEF  DIVER,  39467 
REFLECTION,  78528 
SEASCAPE,  78529 

SMT  CHEMICAL  TRADER,  52157,  54336 
SPICE,  43400 
STRIKER,  37826 
TA  MANA,  26272 
TROPICAL  ATTITUDES,  26271 
ULTRA  GRAND  SLAM,  16454 
URSA  MAJOR.  1 1 828 
VICTORY  OF  BURNHAM,  11830 
YANKEE,  20843 
Committees;  establishment,  renewal,  termination, 
etc.: 
Marine  Transportation  System  National 
Advisory  Council,  2224 
Fishery  endorsements;  vessel  ownership  and 
control  requirements  applicability: 
ARCTIC  STORM  et  al.,  81563 
PACIFIC  KNIGHT,  79451 
Maritime  Security  Program'Emergency 

Preparedness  Program;  Voluntary  Intermodal 
!  I  Sealifl  Program;  evaluation;  comment  request, 
'     20844 
Meetings: 

Marine  Transportation  System  National 

Advisory  Council,  30188,  51642 
Voluntary  Intermodal  Sealift  Agreement  Joint 
Plaiuiing  Advisory  Group,  2553 1 
Reports  and  guidance  documents;  availability,  etc.: 
U.S. -flag  commercial  vessels;  exclusive  carriage 
of  certam  export  cargoes;  requirement 
waiver  cnteria,  50732,  62807 
Voluntary  Intermodal  Sealift  Agreement: 

Open  season  for  enrollment  in  2001  FY,  46546 
Applications,  hearings,  determinations,  etc.: 
.Assicurazioni  Generali  SpA.,  81563 
Farrell  Lines  Inc.,  36218 
IF  Property  &  Casualty  Insurance  LTD.,  81563 
Sea  Princess  Trading,  Inc..  et  al..  69603 
U.S.  Ship  Management.  Inc..  67470 


Medicare  Pavment  Ad\i^fir\ 
Commission 

NOTICES 

Meetings,  307.  12281.  17543.  54320.  60470. 

66565.  76310 

Merit  Ssvit-nis  PrdStctun!  Bnard 

RULES 

Nondiscrimination  on  basis  of  disability  in 
federally  conducted  programs  or  activities: 
Headquarters  relocation,  48886 
Official  information  availability: 
Headquarters  relocation.  48885 
Open  meetings: 

Headquarters  relocation,  48886 
Organization,  functions,  and  authority 
designations: 
Washington  Regional  Office,  relocation,  58902 
Personnel  Management  Office  rules  and 
regulations;  review  f)rocedures: 
Headquarters  relocation.  48885 
Veterans  Employment  Opportunities  Act  of 
1998;  statutory  citation  change,  57939 
Practice  and  procedure: 
Attorney  fees;  reimbursement.  24381 
Employee  choice  between  agency  procedure  and 
grievance  procedure;  agency  requirement  to 
provide  notice  when  it  takes  appealable 
action  against  employee.  25623 
Headquarters  relocation.  48885 
Hearing  tape  recordings  and  written  transcripts; 

copy  requests.  19293 
Personnel  actions  allegedly  based  on 

whistleblowing;  appeals  and  stay  requests, 
67607 
Uniformed  Services  Employment  and 

Reemployment  Rights  Act  and  Veterans 
Employment  Opportunities  Act; 
implementation — 
Appeals,  5410,  49895 
Appeals;  cross-references,  5409 
Privacy  Act;  implementation: 
Headquarters  relocation,  48886 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  36728 
Submission  for  OMB  review;  comment  request, 
3255.  55055 

Opportunity  to  file  amicus  briefs: 
Gribcheck,  Jeny,  v.  U.S.  Postal  Service,  47518 
Sturdy,  Jerry  C.  v.  Army  Department,  13050 

Organization,  functions,  and  authority  delegations: 
Board  headquarters  relocation.  12282 
Headquarters  offices  relocation.  44077 

Privacy  Act: 

Systems  of  records.  12282.  36166 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  25759 

Mexico  and  Tnited  ^tatr*. 

internatiiinal  Boundary  and 
VVatir  (  ommission 

See  International  Boundary  and  Water 

Conunission.  United  States  and  Mexico 

Minerals  Manaut  ment  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
CFR  subparts  revision;  sections  assigned  new 
section  numbers;  correction.  35824 


Documents  incorporated  by  reference;  update. 
217.41000 
API  Specification  14 A,  Tenth  Edition 
(subsurface  safety  valve  equipment), 
76933 
Correction,  4005 1 

Technical  amoidment,  15862.  18432 
Postlease  operations  safety;  update  and 
clarification — 
Correction,  36328 

Document  incorporated  by  reference.  3126. 
6536.  14469,  25284 
Producer-operated  pipelines  that  cross  directly 

into  State  waters.  46092 
Well  control  and  production  safety  training; 
lessee  and  contractor  employees.  49485 
Outer  Continental  Shelf  operations: 
Royalty  and  offshore  minerals  management 
programs;  appeals  procedures;  technical 
amendments.  3856 
Technical  amendments.  2874 
Royalty  management: 
Federal  oil  valuation  regulations;  training 

sessions.  24387 
Indian  gas  valuation  regulations;  training  class. 

11468 
Indian  leases;  gas  valuation  regulations; 

amendments.  62612 
Natural  gas  from  Indian  leases;  valuation; 

correction.  1542 
Oil  value  for  royalty  due  on  Federal  leases, 
14022 
Approved  publications  and  tables  use  to  value 
oil  not  sold  at  arm's  length.  37043 
Solid  minerals  and  geothermal  leases;  late 
payment  or  underpayment  of  monies  due; 
interest  rate,  55187 

PROPOSED  RULES 

Federal  regulatory  review;  comment  request 

81465 
Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Affected  State;  definition  removed,  78432 
Decommissioning  activities.  4 1 892 
International  Organization  for  Standardization; 
documents  incorporated  by  reference; 
update.  9232 
Oil  and  gas  drilling  requirements.  38453.  46126 
Outer  Contmental  Shelf  oil  and  gas  leasing: 

Royalty  suspensions.  55476 
Royalty  management: 
Federal  geothermal  resources  valuation; 

withdrawn,  49957 
Indian  leases;  gas  valuation  regulations; 
amendments.  37504 
Correction.  42064 
Oil  value  for  royalty  due  on  Federal  leases; 
establishment;  correction.  3167 
Workshops.  1580 
Oil  value  for  royalty  due  on  Indian  leases; 
establishment,  403.  10436 
Initial  regulatory  flexibility  analysis,  58237 
Workshop,  2557 
Rate  relief  or  reduction;  deep  water  royalty 

relief  for  post-2000  OCS  oil  and  gas  leases. 
69259,78431 
Correction,  70386 
Small  refmer  administrative  fee,  57771 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8984, 
8985,  8987,  11600,  14615,  20484.  20485, 
21007.  30431.  33826.  38852.  46733, 
46942,  46943,  47802,  60449,  67398. 
67399,  67755 
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Submission  for  0MB  review;  comnient  request, 
8442.  11601,  16623,  16625,  16626,  20829, 
25495,  26662,  31598,  31600,  33570, 
37570,  37571,  37573,  41487,  42721. 
45791,  45792,  45794,  49257,  50716, 
56593,  78505 
Comminees;  establishment,  renewal,  termination, 
etc.: 
Minerals  Management  Advisory  Board,  58286 
Environmental  statements;  availability,  etc.: 
Central  Gulf  of  Mexico — 

Lease  sales,  31014,70610 
Gulf  of  Mexico  OCS— 

Deepwater  areas;  exploration,  development, 

and  production  activities,  36841 
Floating  production,  storage,  and  offloading 

systems  use,  49829,  51020 
Oil  and  gas  lease  sales,  75952 
Oil  and  gas  operations,  5885,  25496,  47803, 
66761 
Western  Gulf  of  Mexico  OCS— 
Lease  sales,  21008,  78507 
Environmental  statements;  notice  of  intent: 
Outer  Continental  Shelf;  new  5-year  oil  and 
gas  leasing  program  (2002-2007);  comment 
request,  77665 
Pacific  OCS— 
Santa  Barbara  County,  CA;  exploratory 
drilling  activities,  70361 
Meetings: 
Minerals  Management  Advisory  Board,  4258, 
24711,  50718,59465,64231 
Oil  and  gas  leases: 

Wyoming;  Federal  and  State  crude  oil  bids, 
4840,45101 
Outer  Continental  Shelf  Lands  Act: 
Civil  monetary  penalties  paid  January  1- 
December  31,  1999;  list,  12571 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 

Oil  and  gas  lease  sales,  7394,  78184,  71 1 19 
Gulf  of  Mexico — 
Leasing  maps  and  official  protraction 
diagrams.  2191,  67016 
OCS  offshore  Northern  New  Jersey — 
Sand  and  gravel  resources  lease  sale,  1413, 
5886 
Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list,  16957,  59869 
Western  Gulf  of  Mexico — 
Oil  and  gas  lease  sales,  18349,  45101 
Royalty  management: 
Federal  crude  oil  from  Gulf  of  Mexico;  bid 

invitations.  51626 
Federal  natural  gas  from  Gulf  of  Mexico;  bid 

invitations.  5886 
Federal  royalty  oil  availability  and  sale  to  small 

refiners,  2981 
Indian  gas  prodiiction  in  designated  areas  not 
associated  with  index  zones;  additional 
royalty  payments;  major  portion  prices  and 
due  dates,  45797.  55642.  69956 
Indian  leases;  exclusion  from  valuation — 

Alabama-Coushatta  Tribe,  10542 
Oil  value  for  royalty  due  on  Federal  leases 
Market  centers  identification,  38299 
Territorial  Submerged  Lands  Act;  boundary 
determinations  and  submerged  lands 
jurisdictions: 
U.S.  Virgin  Islands,  including  St.  Thomas,  St. 
John,  and  St.  Croix,  68157 

Mint  Saferv  and  Health 

Adnsunsfriiiion 

RULES 

Coal  mine  safety  and  health: 
Occupational  noise  exposure — 

Health  standards;  correction.  61270,  66929 


Education  and  training: 
Hazard  communication  (HazCom),  59048 
Hearing,  77292 
Metal  and  nonmetal  mine  safety  and  health: 
Occupational  noise  exposure — 

Health  standards;  correction,  61270,  66929 
Reporting  and  recordkeeping  requirements,  40498 
Correction  42769 

PROPOSED  RULES 

Coal  mine  safety  and  health; 

Respirable  coal  mine  dust;  concentration 

determination,  42068,  42185,  42186.  49215 
Correction,  45743 
Underground  coal  mine  operators'  dust  control 
plans  and  compliance  sampling  for 
respirable  dust;  verification,  42122,  42186, 
49215 
Correction,  45742 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners, 
40557 
Metal  and  nonmetal  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners, 
40557 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1913, 
8993,  16227,  16228.  16229,  17678,21211, 
24511,  31931,  39943,  48255,  51629, 
54302,  56006,  56596,  70365,  78196 
Submission  for  0MB  review;  comment  request, 
54564 
Mining  products;  testing,  evaluation,  and  approval; 

user  fee  adjustments,  82400 
Petitions  for  safety  standard  modifications; 
summary  of  affirmative  decisions,  16964, 
52131,67410 
Safety  standard  petitions: 
Anthracite  Underground  Rescue,  Inc.,  40140 
Blue  Mountain  Energy.  Inc..  et  al.,  58818 
Centralia  Mining  Co.  et  al.,  10563 
CONSOL  of  Kentucky,  Inc.,  et  al.,  5700 
D&A  Resources,  Inc.,  et  al.,  64261 
Energy  Fuels  Coal,  Inc  ,  et  al.,  19928 
Freeman  United  Coal  Mining  Co.  et  al.,  31609 
Hopkins  County  Coal,  LLC,  et  al.,  3161 1 
Monterey  Coal  Co.  et  al..  1913 
Pine  Ridge  Coal  Co  et  al.,  49017 
Plateau  Mining  Co  et  al.,  40140 
Rosebud  Mining  Co.  et  al.,  75973 
Williams  Brothers  Coal  Co..  Inc..  et  al..  16965 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Minority  Business  Development 
Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Minority  Business  Capital  Access  Policy 

Institute  esUblishment,  3641 1,  40078 
Minority  Business  Development  Center 

Program,  52069.  59175 
Native  American  Business  Development  Center 
Program,  52084,  59175 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15019,  18432,  46180, 
66264 


Morris  K.  I  dall  scholarNhip  and 
Excellenct  in  National 
Environmental  Policv  Foundation 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

57773 
Privacy  Act;  implementation,  57773 
Semi-annual  agenda,  23628,  74664 

NOTICES 

Meetings,  62374 

Meetings;  Sunshine  Act,  25504 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Acquisition  planning,  45305 
Awards  resulting  from  broad  agency 

announcements;  procedural  revisions,. 

46627 
Central  Contractor  Registration  System,  50152 
Contract  bundling,  46875 
Contract  financing,  31101 
Cost  accounting  standards  waivers,  49205 
Elements  elimination  as  category  in  evaluations, 

30012 
Exfwrt  controlled  technology;  standard  clause, 

6915 
Final  indirect  cost  rates,  63807 
Foreign  acquisition;  procedures,  10031 
Foreign  proposals  to  NASA  research 

announcements;  implementation  on  no- 

exchange-of- funds  basis,  3153 
Insurance;  partial  or  total  immunity  from  tort 

liability  for  State  ageiKies  and  charitable 

institutions,  54439 
Miscellaneous  administrative  revisions,  38776 
Miscellaneoi's  amendments,  12484,  82296 
North  American  Industry  Classification  System 

(NAICS),  58931 
Packaging,  handling,  and  transportation,  37061 
Property  reporting  requirements,  548 1 3 

Correction,  58231 
Research  and  development  contracts;  final 

reports  submission,  45306 
Risk  management,  37057,  70315 
SBIR/STTR  Phase  11  contracts;  exemption  from 

interim  past  performance  evaluation,  45308 
Training  services  acquisition,  58932 
Unclassified  information  technology  resources; 

security  requirements,  43717 
Administrative  authority  and  policy: 
Inspection  of  persons  and  personal  effects  on 

NASA  property,  2865,  47663 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  initiative,  24321 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council 

issuances;  introduction;  correction,  4633 
Competition  under  multiple  award  contracts, 

24317 
Construction  Industry  Payment  Protection  Act; 

implementation.  46068 
Contract  bundling,  46053 
Contractor  responsibility,  labor  relations  costs, 

and  costs  relating  to  legal  and  other 

proceedings,  80256 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
Defeired  research  and  development  costs,  4607 1 
FAR  drafting  principles,  36015 
Federal  Procurement  Office  policy  letters; 

rescission,  36014 
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Foreign  acquisition;  policies  and  procedures; 

correction,  4633 
General  records  schedules,  36021 
Indian  organizations  and  Indian-owned 

economic  enteqirises  utilization,  24322 
Introduction,  16274,  24316,  36012.  46052. 

60542 
Liquidated  damages,  46064 
North  American  Industry  Classification  System, 

46055 
Ocean  transportation  by  U.S. -flag  vessels, 

24324 
Price  reasonableness  and  commerciality 

determination,  24320 
Progress  payments  and  related  fmancing 

policies,  16276 
Recycled  products  and  environmentally 

preferable  services;  supporting  procurement 

requirements,  36016 
Reporting  requirements  repeat,  46073 
SBA's  8(a)  Business  Development  Program; 

correction,  4633 
Service  Contract  Act;  commercial  item 

subcontracts,  46068 
Small  Business  Competitiveness  Demonstration 

Program,  16275,  46068 
Small  business  opporbinities;  Federal  supply 

schedules,  36023 
Small  entity  compliance  guide,  16286,  24325, 

36031,46074,60553,  80266 
Technical  amendments,  16285,  24325,  36030, 

46074 
Time-and-matenals  or  labor-hours,  46072 
Trade  agreements  thresholds.  36025 
Truth  in  Negotiations  Act  threshold,  60553 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1 999;  implementation, 

60542 
Yugoslavia  and  Afghanistan  acquisitions; 

restrictions,  36027 
Freedom  of  Information  Act;  implementation; 

technical  amendment,  19646 
Grant  and  cooperative  agreement  recipients; 

administrative  requirements  reduction,  62900 
Grants  and  cooperative  agreements: 

Uniform  administrative  requirements  for  grants 

and  agreements  with  institutions  of  higher 

education,  hospitals,  and  other  non-profit 

organizations,  14406 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Space  shuttle: 
international  Space  Station  Crew;  code  of 

conduct.  80302 

PROPOSED  RULES 

Acquisition  regulations: 
Electronics  signatures,  65698 
Emergency  medical  services  and  evacuation, 

76600 
Insurance;  partial  or  total  immunity  from  tort 

liability  for  State  agencies  and  charitable 

institubons.  24170 
NASA  Inspector  General  hotline  posters,  32069 
Priorities  and  allocations  system,  56859 
Research  and  development  contracts;  final 

reports  submission,  20791 
Training  services  acquisition,  43730 
Unclassified  information  technology  resources; 

security  requirements,  429 
Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non-conunercial  items, 

25614 
Applied  research  and  development;  definitions, 

54940 
Balance  of  Payments  Program;  revisions,  54936 


Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council; 

definitions  for  classified  acquisitions, 

46558 
Commercial  item  acquisitions;  contract  types, 

83291,83292 
Commercial  items;  nongovernmental  purposes, 

52284 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

definitions,  34894 
Contractor  responsibility,  labor  relations  costs, 

and  costs  relating  to  legal  and  other 

proceedings,  40830 
Cost  accounting  standards  administration,  20854 
Deferred  research  and  development  costs,  4328 
Drafting  principles,  4346 
Electronic  commerce  in  Federal  piXKSurement, 

50872 
Energy  efficiency  of  supplies  and  services, 

30310 
Federal  Supply  Schedule  order  disputes  and 

incidental  items,  79702 
Final  contract  voucher  submission,  46332 
Financing  policies,  56454 
Forced  or  indentured  child  labor,  products 

produced  by;  prohibition  of  acquisition, 

54104 
Government  property,  1438 
High-technology  workers;  signing  and  retention, 

82876 
Information  technology;  L.eragency  acquisition 

by  executive  agent;  withdrawn.  33428 
JWOD  subcontract  preference  under  service 

contracts,  4 1 266 
Labor  clauses  application.  64298 
Liquidated  damages,  2272 
Preference  for  U.S. -flag  vessels,  66920 
Procurement  integrity  rewrite,  16758 
Prompt  payment  and  overpayment  recovery. 

52244' 
Sealed  bid  and  negotiated  procurements; 

definitions,  42852 
Semi-annual  agenda.  23756.  74804 
Time-and-matenals  or  labor-hours,  3762 
Truth  in  Negotiations  Act;  threshold.  41267 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities.  76460 
Semi-annual  agenda,  23632,  74668 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3980, 

6397,  34500,  34501,  43787,  43788,  67781 
Submission  for  0MB  review;  comment  request, 
6397,  10831,  16419,  20206,  46989,  46990, 
46991,56011,56012 
Committees;  establishment,  renewal,  termination, 
etc.: 
Planetary  Protection  Advisory  Committee, 
77043 
Conduct  of  employees;  post-employment 
restrictions;  waivers: 
Shriver,  Loren,  48017 
Copyright  licenses;  applications,  etc.: 
Micro  Timer  &  Controls,  Inc.,  4443 
Safeguards  International,  Inc.,  4443 
Environmental  statements;  availability,  etc.: 
Mars  Surveyor  2001  Mission,  70947 
Sounding  Rocket  Program,  8209 
Environmental  statements;  notice  of  intent: 
Ames  Research  Center,  CA;  development  plan, 
37802 


Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219, 
13953,  14950,  14951,  17489,  17490, 
25315,  25316,  26818,  35617,  41057, 
41058,  75243,  75244,  75925,  75926 
Submission  for  0MB  review;  comment 
request  1 145,  6998,  6999,  30965, 
31887,  33810,  36422,  37122,  41059, 
41966,  41967,  48682,  54502,  54503 
Paper  copy  elimination;  future  publication  on 

Internet,  56452 
Reverse  auctioning,  65232 
Inventions,  Government-owned;  availability  for 
licensing,  13335,  38004,  51630,  51631, 
51632,  55055,  56942 
Meetings: 
Advisory  Council,  10832,  34502,  50721 
Aero-Space  Technology  Advisory  Committee. 
2987,  11806,  16230,  20207,  35963, 
42397,  58109,  62766,  65336,  47519 
Earth  Systems  Science  and  Applications 
Advisory  Committee,  17903,  20207, 
63891,  63892,  69344 
International  Space  Station  Operational 

Readiness,  15370 
Life  and  Microgravity  Sciences  and 

Applications  Advisory  Committee,  2195, 
3485.  20207,  24715,  24716,  25367, 
25962,31016,57401,  58110,60213. 
80963 
Minority  Business  Resource  Advisory 

Committee,  2196,  34502,  47519,  67019 
Space  Right  Advisory  Committee,  25504, 

36472,  62766 
Space  Science  Advisory  Committee,  2987, 
4855.  5375.  10832.  35964.  36472. 
38004,  54320.  57401.  60691.  60692 
Task  forces.  25366,  34502,  51632,  54864, 

79138 
Technology  and  Commercialization  Advisory 
Committee,  60213 
Aerospace  Safety  Advisory  PaneL  2988.  60981 
Aero-Space  Technology  Advisory  Committee. 

50721.  54864 
Centennial  of  Flight  Commission,  10832, 

31016,50722,  80964 
Digital  Earth  Community,  54321,  81897 
International  Space  Station  Operational 

Readiness,  17903 
Procurement  policies,  practices,  and  initiatives; 
open  forum,  4627,  81897 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  77673 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Access,  LLC,  30640 
AVIR,  LLC,  41509 
BARCO,  tac..  Display  Systems,  4443 
Cognitive  Technologies,  LLC,  30640 
Concepts  ETl  Inc.,  68161 
Cullimore  &  Ring  Technologies,  Inc.,  68162 
CyberLeammg  Technologies,  Inc.,  30641 
Cyrospace  Technologies,  63101 
Cytec  Industries,  toe.,  13335,41509 
Diebold,  toe,  38005 
East3.com,  LLC,  30641 
Morton's  Orthotic  Lab,  Inc.,  16230 
totagraph  Federal  Systetns,  10833 
Knowledge  Technologies,  toe.,  24716 
Meridian  Holdings,  toe,  30641 
MIMIC  Health  Technologies,  LLC,  34502 
Phoenix  Systems  International,  Inc.,  4443, 
51632 
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Reality  Capture  Technologies,  Inc.,  24716 

Strategic  Planning  Group,  Inc.,  4443 

Synthecon,  Inc.,  67020 

Tektronix,  Inc.,  65336 

University  of  Houston,  78197 

USA  Video  Interactive,  Corp.,  25962 

Vehicle  Enhancement  Systems,  Inc.,  41509 

VisiCom,  4444 
Reports  and  guidar.je  documents;  availability,  etc.: 

Proposers  responding  to  NASA  Research 
Announcements;  guidebook,  81898 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  39442 

National  Agricultural  Statistics 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17626, 
18278,  18279,  25701,  25702,  33293, 
36886,  38497,  38498,  45961,  47374, 
51291,56291.71090 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Statistics  Advisory  Committee, 
48449 
Meetings: 
Agriculture  Statistics  Advisory  Committee, 
18280 

National  Archives  and  Records 
Administration 

See  Federal  Register  Office 

See  Information  Security  Oversight  Office 

RULES 

John  F.  Kennedy  assassination  records: 

Interpretive  and  implementation  guidance;  CFR 
part  transfer,  39550 
NARA  facilities: 
Public  use;  miscellaneous  amendments,  34977 
Correction,  35840 
National  Security-classified  information; 

declassification,  34973 
Nondiscnmination  on  basis  of  sex  m  federally 
assisted  education  programs  or  activities, 
52858 
Public  availability  and  use: 
NARA  unities;  records  location  and  hours  of 

use,  38730 
Reproduction  services;  fee  schedule,  60862 
Records  management: 
Agency  records  centers;  storage  standards, 

39817 
Computer  tapes,  rewind  requirement; 
elimination,  24132 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation; 
revision  and  reorganization  of  regulations, 
51270 
NARA  fiicilities: 

Public  use;  miscellaneous  amendments,  15592 
National  security-classified  information; 
declassification,  8077 
Correction,  10437 
Public  availability  and  use: 
NARA  facilities;  locations  and  hours  of  use, 

26542 
Reproduction  services;  fee  schedules,  24164 
Records  management: 
Computer  tapes,  rewind  requirement; 
elimination,  5295 


Semi-annual  agenda,  23636,  74674 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  34503, 

55304,  60692 
Submission  for  0MB  review;  comment  request, 
4627,  12580,  17903,  51045,  70367 
Agency  records  schedules;  availability,  4444, 
7398,  11807,  12032,  15370,  19026,  30135, 
36167.  39628,  46991,  51046,  56344,  59877. 
66264,71333,83100 
Committees;  establishment,  renewal,  termination, 
etc.: 
Presidential  Libraries  Advisory  Committee, 
45804 
Electronic  copies  previously  covered  by  General 
Records  Schedule  20;  records  schedules 
availability  and  comment  request,  3485, 
10833,  11606,  17680,  20208,  38862,  42729, 
45624,  48739,  77043 
Meetings: 
National  Industrial  Security  Program  Policy 

Advisory  Committee,  1 1608 
Preservation  Advisory  Committee,  49270,  56598 
Records  of  Congress  Advisory  Committee, 
32130,69051 
Nixon  Presidential  historical  materials;  opening  of 

materials,  13335,  31612,  46994 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX: 
Documentary  publications,  records  projects,  and 
other  educational  programs,  70949 
Privacy  Act: 

Systems  of  records,  13052 
Records  scheduling  and  appraisal  policies  and 
process  review;  comment  request.  16230 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  83102 
Services  for  persons  with  limited  English 
proficiency;  comment  request,  65016 

National  Capital  Planning 
Commission 

NOTICES 

Envirorunental  and  historic  preservation  policies 

and  procedures,  57627 
Environmental  statements;  availability,  etc.: 
Kingman  and  Heritage  Islands,  DC;  reuse  and 

restoration  plan,  69576 
Memorials  and  Museums  Master  Plan;  corrunent 
request,  7943 1 

National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings: 

National  Technical  Information  Service; 

proposed  closure  and  transfer  of  functions, 
7398 
Public  information  dissemination  poUcies  and 
practices,  70625 
Meetings;  Sunshine  Act,  3980,  6637,  16670, 
53768,  63891 

National  Communications  System 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  36728 

Meetings: 
National  Security  Telecommunications  Advisory 
Committee,  19929 


Telecommunications  Service  Priority  System 
Oversight  Committee.  20489.  53228 

National  Couiui!  on  Disabthty 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Cultural  Diversity  Advisory  Committee,  79138 
International  Watch  Advisory  Committee,  58822 
Technology  Watch  Advisory  Committee,  58822 
Youth  Advisory  Committee,  6637 
Meetings: 
International  Watch  Advisory  Committee, 
101 14,  37183,  42730,  54864,  69577 
Technology  Watch  Advisory  Committee,  53033 
Youth  Advisory  Committee,  39953,  60471 
Meetings;  Sunshine  Act,  16670,  42397,  45626, 
64262 

National  Couniirintt  ijio.nce  Center 

NOTICES 

Privacy  Act: 
Systems  of  records,  3255 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Community  Development  Revolving  Loan 

Program,  80298 
Consumer  fmancial  information;  privacy 
requirements,  31722,  36782 
Correction,  34534 
Federal  claims  collection;  civil  monetary  penalty 

inflation  adjustment,  57277 
Involuntary  liquidation;  adjudication  of  creditor 

claims,  55439 
Leasing,  34581 
Loan  interest  rates,  44974 
Organization  and  operations — 
Chartering  and  field  of  membership  poUcies, 

64512 
Low-income  designated  credit  unions; 
secondary  capital  accounts,  21129 
Overdraft  policy,  15224 
Prompt  corrective  action — 
Risk-based  net  worth  requirement,  44950 
Technical  corrections,  55439 
Undercapitalized  federally-insured  credit 
unions,  8560 
Share  insurance  and  appendix,  34921 
Trustees  and  custodians  of  pension  plans;  share 

insurance  and  appendix,  10933 
Truth  in  Savings  Act — 

Annual  percentage  yield  calculation  and 
model  clauses  and  sample  forms; 
appendices  added;  CFR  correction, 
32010 
Statement  disclosures;  delivery  in  electronic 
form,  21131 
Organization,  fimctions,  and  authority  delegations: 
Technology  and  Information  Systems  Office 
renamed  Office  of  Chief  Information 
Officer,  25266 
Privacy  Act;  implementation,  63789 

PROPOSED  RULES 

Credit  unions: 
Affiliate  information  sharing  provisions; 

compliaiKe,  64168 
Consumer  financial  information;  privacy 

requirements,  10988 
Corporate  credit  unions,  70319 
Insurance  and  group  purchasing  activities; 

iiKidental  powers  activities,  70526 
Involuntary  liquidation;  adjudication  of  creditor 

claims,  11250 
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Member  information  security;  guidelines,  37302 

'Jrgani/iition  and  operations — 
. .    C  hdrtt-nnt'  anj  field  of  membership  policies, 

L    " "' 

PriMTip;      -evtive  action — 
' '    Ri^K  ria>cd  net  worth  requirement,  8597 
Regulatory  flexibility  and  exemption  program, 

15275 
State-chanered  credit  unions  oranching  outside 
U.S.,  insurance  requirements,  55464 
Privacy  Act;  implementation,  36797 
Semi-annual  agenda,  23906,  74958 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  790, 

24998,52135,  76310 
Submission  for  OMB  review;  comment  request, 
790,  1229,  6637,  46995,  53228 
Credit  unions: 
Community  Development  Revolving  Loan 
Program;  application  period,  80467 
Meetings;  Sunshine  Act,  1647,  2442,  2988,  4855, 
8748,  1 1089,  13796,  19394,  25962,  34503. 
35404,  42731,  54078,  55055.  61364,  63894, 
67781,77394,79906 
Privacy  Act: 

Systems  of  records,  3486 
Reports  and  guidance  documents;  availability,  etc.: 
Central  Liquidity  Facility;  advance  policy; 

interpretive  ruling  and  policy  statement, 
1 1        63892,  65884 

National  Drug  Control  Poiic>  Office 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Drug  Control  Research,  Data,  and  Evaluation 
Committee;  meeting,  70569 
Grants  and  cooperative  agreements;  availability, 
etc.: 
I>ug-Free  Communities  Support  Program, 
10914 
High  intensity  drug  trafficking  areas  designations; 

list,  26611 
^''ef tings: 
Drug  Control  Research,  Data,  and  Evaluanon 

Committee;  meeting,  70569 
Drug  Free  Communities  Advisory  Commission, 

10091,52116 
I>rug  Use  in  Sport  White  House  Task  Force, 
71321 
MT.ii>r  txecuUve  Service: 
FerTormance  Review  Board;  membership,  78168 

National  Education  Goats  Panel 

NOTICES 

Meetings,  7569,  70626 

National  Foundation  on  the  \rt<  and 
the  Humanities 

RILES 

Federal  claims  collection,  37485 
Pn^acy  Act:  implementation,  46371 

PROPOSED  RULES 

Nondiscnmmation  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities: 
Institute  of  Museum  and  Library  Services, 

76460 
National  Endowment  for  the  Arts,  76460 
National  Endowment  for  the  Humanities,  76460 
Privacy  Act;  implementation,  31864 
Semi-annual  agenda: 
Institute  of  Museum  and  Library  Services, 
74682 


National  Endowment  for  the  Arts,  23646.  74686 
National  Endowment  for  the  Humanities,  23650, 

74690 
National  Institute  of  Museum  and  Library 

Sciences,  23644 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14320, 

16968,  19796,  31017,  31 195,  49599, 

77674,  77675 
Submission  for  OMB  review;  comment  request, 

31196,  34739,  38005,  57847,  67781, 

67782,  77045 
Grants  and  cooperative  agreements;  availability, 
etc.: 
ArtsLink;  continued  management,  40143 
ArtsREACH  and  Creative  Links  grant  projects; 

documentation  of  success,  30449 
Contemporary  performance  work  from  Asia, 

Africa,  or  Latin  America;  translation 

models,  20489 
Fund  for  U.S.  Artists  at  international  Festivals 

and  Exhibitions,  36472 
National  Leadership  Grants  for  Libraries,  3742 
Nonprofit  arts  organizations;  loan  funds  or 

guarantees  creditation,  feasibility  study, 

71335 
Stage  Directors  and  Designers;  Career 

Development  Program,  20490 
Universal  designed  environments;  greata  public 

awareness  and  demand,  4446 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel,  26640, 

61193 
Arts  National  Council,  7896,  39631,  62375 
Combined  Arts  Advisory  Panel,  25759,  30137, 

36473,  37184,  39631,  42731,  44077, 

56598,  58110,  60214,  62375,  65017,  68162 
Fellowships  Advisory  Panel,  37184,  51338, 

69795 
Humanities  National  Council,  12581,  41101, 

66565 
Humanities  Panel,  5375,  11347,  15927,  21030, 

24229,  33849,  41 100,  45804,  58574, 

63264,  70950,  77675,  82404 
International  Exhibitions  Federal  Advisory 

Committee,  24513 
Leadership  Initiatives  Advisory  Panel,  2442, 

4855,  12035,  25759,  45413,  61365,  80468, 

81901 
National  Museum  Swvices  Board,  52136 
Partnerships  Advisory  Panel,  69795 
President's  Committee  on  Arts  and  Humanities, 

2442,21481,54078 
Special  Projects  Advisory  Panel.  35404 
Meetings;  Sunshine  Act,  8450.  25963.  51632, 

54321 
Privacy  Act: 
Systems  of  records,  46503 

National  Highwav  Traffic  Safety 
Admini«.tration 

RULES 

Alcohol-impaired  driving  prevention  programs; 

incentive  grants.  46344 
Anthropomorphic  test  devices: 
Occupant  crash  protection — 

12-month-old  infant  crash  test  dummy,  17180 
Hybrid  III  test  dummies;  3-year-old  child 
dummy;  design  and  performance 
specifications,  15254 
Hybrid  III  test  dummies;  6-year-oId  child 
dummy;  design  and  performance 
specifications,  2059 
Hybrid  III  test  dummies;  fifth  percentile 
female  adult  dummy;  design  and 
performance  specifications,  10961 


Civil  monetary  penalties;  inflation  adjustment. 

68108 
Consumer  information: 

Uniform  tire  quality  grading  standards,  33481 
Fuel  economy  standards: 

Li^t  trucks;  2002  model  year,  17776 
Passenger  automobiles — 
Low  volume  manufacturer  exemptions,  58483 
Insurer  reporting  requirements: 

insurers  required  to  file  reports;  list,  49505 
Motor  vehicle  safety  standards: 
Child  restraint  systetns — 

Child  restraint  anchorage  systems,  46628 
Compressed  natural  gas  fuel  container  integrity; 
matenal  and  manufacturing  process 
requirements,  correction,  51769 
Criminal  penalty  safe  hart»r  provision,  81414 
[defective  or  non-compliant  tires;  sale  or  lease; 

reporting  requirement,  81409 
Electric-powered  vehicles:  electrolyte  spillage 

and  electrical  shock  protection,  57980 
Fuel  system  integrity — 
Compressed  natural  gas  fuel  containers, 
64624 
Hydraulic  and  electnc  brake  systems — 

Passenger  car  brake  systems,  6327 
Interior  trunk  release,  63014 
Metric  conversion — 
Speedometer  display;  technical  correction, 
30915 
NofKonfonning  vehicles — 
Importation  eligibility;  determinations;  list, 
56489 
Occupant  crash  protection — 
Future  air  bags  designed  to  create  less  risk 
of  serious  mjuries  for  small  women  and 
young  children,  etc.;  technical  workshop, 
30680,  35427,  68107 
Offset  deformable  barrier,  17196 
Registration  of  importers  and  importation  of 
motor  vehicles  not  certified  as  conforming 
to  Federal  safety  standards;  fee  schedule. 
56497 
Roof  crush  resistance  test  procedures;  rounded 

or  raised  roofs;  suitability,  4579 
School  bus  body  joint  strength;  technical 
amendment,  11751 
Motor  vehicle  theft  prevention  standard: 

High-theft  vehicle  lines  for  2001  model  year, 
listing,  34106 
National  Driver  Register  Problem  Driver  Pointa 

System;  transition  procedures,  45714 
Rulemaking  procedures: 
Global  Technical  Regulations,  1998  agreement 
implementation,  ageiKy  pohcy  goals  and 
public  participation;  pohcy  statement, 
51236 
Seat  beh  use: 
State  observational  surveys;  uniform  criteria, 
13679 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Motor  vehicle  operation  by  intoxicated  persons, 

59112 
Open  container  laws.  51532 
State  highway  safety  data  and  traffic  records 
improvements,  48905 

PROPOSED  RULES 

Antropomorphic  test  devices: 
Occupant  crash  protection — 
SID/HIll  dummy;  neck  lateral  calibration 
specifications,  71081 
Consumer  information: 
Passenger  cars  and  hght  multipurpose  passenger 
vehicles  and  trucks;  rollover  prevention. 
34998.  46884 
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Fuel  economy  standards: 

Alternative  fuel  vehicles;  manufacturing 
incentives,  26805 
Importation  of  vehicles  and  equipment  subject  to 
Federal  safety,  bumper,  and  theft  prevention 
standards: 
Vehicles  originally  manufactured  for  sale  in 
Canada;  importation  expedited,  69810 
Insurer  rqxwting  requirements: 

Insurers  required  to  file  report;  lists,  18267 
Motor  vehicle  safety  standards: 
Advanced  glazing  matcnaJs,  44710 
Child  restraint  systems — 

Safety  plan,  70687 
Fuel  system  integnty,  67693,  78461 
Occupant  crash  protection — 
Occupant  protection  in  interior  impact;  head 
impact  protection,  17842,  36106 
Platform  lift  systems  for  accessible  vehicles  and 
platform  lift  installations  on  vehicles, 
46228 
Correction,  47946 
Rear  visibility  systems;  rear  convex  cross-view 

mirrors,  70682 
Registration  of  importers  and  importation  of 
motor  vehicles  not  certified  as  conforming 
to  Federal  safety  standard;  fee  schedule. 
44713 
School  bus  safety;  small  business  impacts, 

55212,58031 
Side  impact  protection — 
European  dynamic  provisions;  rulemaking 
petition  granted  in  pan,  denied  in  part, 
33508 
Tire  labeling  improvement  to  assist  in 

identifying  tires  that  are  being  recalled, 
75222 
Reports  and  guidance  documents;  availability,  etc.: 
Transportation  Recall  Enhancement, 
Accountabilify,  and  Documentation 
(TREAD);  insurance  study,  77339 
Vehicle  number  identification  requirements: 

Low-speed  vehicles,  53219 
Vehicles  built  in  two  or  more  stages: 
Negotiated  Rulemaking  Committee — 
Establishment  and  meeting,  20936 
Meetings,  5847 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10147, 

12614,  15034,26273,77958 
Submission  for  0MB  review;  comment  request, 
6441,  7609,  11830,  13411,  14336,  19040, 
24537,  24538,  38877.  47583.  47584, 
51404,55325,65897,80482 
Fuel  economy  prognun,  automotive;  annual  report 

to  Congress,  42752 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Buckle  Up  Amenca  Campaign — 
State  Associations  of  Chiefs  of  Police;  seat 
belt  enforcement,  48542 
Child  passenger  protection  programs,  66582 
Crash  Outcome  Data  Evaluation  Systems; 

development  and  use,  33870 
Occupant  protection  technology  advaiKement  in 

passenger  vehicles,  46764 
Seat  belt  use  rates;  innovative  projects,  33875 
Highway  safety  programs;  breath  alcohol  testing 
devices 
Model  specifications  and  conforming  products 
list- 
Evidential  breath  testing  devices,  45419 
Highway  safety  programs;  drowsy  driver  detection 
devices: 
Field  operational  test  to  determine  inclusion  in 
laboratory  research  study,  60497 


Meetings: 
Child  restraint  systems;  safety  performance; 

identification  and  publication,  1 224 
Crash  Injury  Research  and  Engineering 

Network,  19428,  39981,  67471 
Driver  distraction  when  using  in-vehicle 

technologies;  safety  implications,  34797 
Research  and  development  programs,  30188, 

48822,  70379 
Safety  performance  standards;  vehicle  regulatory 

program,  2455,  21500,  46767,  63675 
United  Nations  Economic  Commission  for 

Europe  World  Forum  for  Harmonization  of 
Vehicle  Regulations,  66801 
Motor  vehicle  defect  proceedings;  petitions,  etc: 
Blum,  Dave;  petition  denied,  57643 
Kerr,  Edward  C;  petition  denied,  25023 
McMath,  Sandy  S.;  petition  denied,  25026 
Motor  vehicle  safety  standards: 
Global  technical  regulations;  recommendations 
under  United  Nations/Economic 
Commission  for  Europe  1998  Global 
Agreement;  comment  request,  44565 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  1946, 
3002.  5019.  7097,  8759,  19040,  19428, 
19429,  26872.  26873,  35419,  38316, 
38878,  38879,  38880,  38882,  39221. 
44848,  44850.  44851,  48046,  48278, 
48279,  49862.  52158.  55325,  59889, 
63909.  63910,  6391 1,  69604,  69989, 
77690,77691,77692 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Advanced  Bus  Industiier.  LLC,  6249 
American  Honda  Motor  Co.,  Inc.,  63912 
American  Transportation  Corp.,  1946 
Apriha  S.p.A..  1225 
Athey  Products  Corp.,  45423 
Beall  Trailers  of  Washington,  Inc.,  3267 
Blue  Bird  Body  Co.,  13412,  48822 
Bombardier  Motor  Corp.  of  America,  Inc., 

60238 
Continental  General  Tire,  Inc..  78530 
Currie  Technologies.  Inc..  3268 
EMB  Inc..  44092 
Evenflo  Co..  Inc.,  25789,  52471 
Explorer  Van  Co.,  50272 
Ford  Motor  Co.,  25975 
Forest  River,  Inc.,  11831 
FreighUiner  Corp.,  34800 
General  Motors  Corp.,  3004,  24252,  31207. 

34248,41519,49632 
General  Motors  North  America,  Inc.,  48280 
Honda  Motor  Co.,  Ltd.,  31629,  69130 
IMPCO  Technologies,  14009 
Intac  Automotive  Products,  Iik.,  8472.  42763 
Kolcraft  Enterprises.  Inc..  4862 
Mercedes-Benz  USA.  8473.  55073,  59247 
Panoz  Auto  Development  Co.,  63913 
Piaggio  &  c  ,  S.p.A.,  44093.  64741 
Subaru  of  America,  Inc.,  12615,  66584.  67471 
Suzuki  Motor  Corp.,  24253,  57649 
Utilimasta  Corp.,  49631 
Motor  vehicle  theft  prevention  standard: 
Passenger  motor  vehicle  theft  data  (1998  CY), 
6250,  14344,40721 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.: 
Ford  Motor  Co.,  24254 
General  Motors  Corp.,  17333 
Volkswagen  of  America,  hK.,  31208 
Reports  and  guidance  documents;  availability,  etc.: 
Antilock  brake  systems  for  heavy  trucks  and 
rear  unpact  guards  for  truck  trailers; 
evaluation  plans;  review,  49633 


Car  dealers,  insurance  cost  information  booklet 
for  prospective  purchasers,  11365 

National  Indian  (laming  Commission 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 

Environment  and  public  health  and  safety, 
45558.  75888 
Management  contract  provisipns: 

Minimum  internal  conbx>l  standards,  70673 
Semi-annual  agenda.  23914,  74966 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63894 
Indian  Gaming  Regulatory  Act 

Fee  rates,  9300.  76311 

National  Institute  for  Literacy 

RULES 

Literacy  Leader  Fellowship  Program,  1 1894 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12035 
Submission  for  OMB  review;  comment  request, 
12035.  12036.  25505 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Content  Development  Partners  (Special 

Collections).  36729,  39205 
Literacy  Leadership  Fellowship  Program,  12036 
Regional  Technology  Centers  Project,  36733. 
39205 
Meetings: 
Advisory  Board,  25760,  65885 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availabilify, 
etc.: 
Community  education  on  jails;  videotape 

development,  35123 
Community  Restorative  Justice  Outcomes/ 

Measurements  and  Evaluation,  6396.  1 2280 
Comprehensive  Objective  Pnson  Classification 

Systems  Development,  17310 
Core  Competency  Model  Project,  46743 
Development  of  training  cumculum  and 

delivery  of  managing  initial  cnminal  justice 

decisions  forums.  325 1 
Hig^  risk  and  special  management  prison 

inmates;  classification  in  prison  systems. 

70615 
Institutional  culture  assessment,  30619 
Managmg  long  term  aging  offenders  and 

offenders  with  chronic  and  terminal 

illnesses.  8446.  15018 
Prison  workforce  issues;  regional  meetings, 

35125 
State  correctional  agencies;  institution  mission 

change;  technical  assistance,  24507 
Transition  from  prison  to  community,  30621 
Women  offenders — 
Community  corrections  strategies;  descriptive 

analysis,  38602 
Management;  critical  issues,  36724,  38602 
Meetings: 
Advisory  Board,  5689,  24715,  62368 

National  Institute  of  Justice 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  commeni  request,  3252 
Submission  for  OMB  review,  comment  request, 
16419 
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F-"ivironmental  statementi.  availability,  etc.: 

t  nme  Latx>ralor\  improvement  Program,  S4862 
Grants  and  coop»ative  agreements;  availability, 
etc.: 
Commimications  Interoperability  and 

Information  Sharing  Technologies,  35961 
Comprehensive  Indian  Resources  for 
Community  and  L-a»  Enforcement 
(CIRCLE)  Projeti.  evaluation.  25942 
Domestic  Violence  Victims   Civil  Legal 

Assistance  Program,  national  evaluation, 
31604 
Drug  court  research  and  evaluation;  national 
evaluation  of  juvenile  drug  courts  and 
research  on  adult  and  juvenile  drua  courts, 
II        12281 

NU  Science  and  Technology  Solicitation,  59467 
Violence  against  women — 
Research  and  evaluation,  1 228 1 
Violent  crimes  against  women  on  campus; 
national  evaluation  of  grants,  31604 
Meetings 
Future  of  DNA  Evidence  National  Commission, 
13016,  36468,  52445,  60685 

National  Institute  of  Standards  and 
Technolog\ 

RULES 

Accreditation  and  assessment  programs: 
f  ederai  conformity  assessment  activities;  policy 
guidance.  48894 
rasiener  Ouaiii>  Act,  implementation,  39798 

PROPOSED  RULES 

Fastener  Oualit>  Act;  implementation,  1572 
National  \  oluntary  Laboratory  Accreditation 
Program;  operating  procedures,  66659 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection;  comment  request,  19740 
Submission  for  OMB  review,  comment  request, 
19741,  56869 
Committees;  establishment,  renewal,  termination, 
etc.: 
Advanced  Technology  Program  Advisory 

Committee,  41633 
^dvanced  Technology  Visiting  Committee. 

464  3 ; 

Malcolm  Baidnge  National  Quality  Award — 
Board  o!  Overseers,  46433 
Panel  of  Judges.  464J4 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Manufacturing  Extension  Partnership  Prograin, 
41634 

Matenals  Science  and  Engineering  Labcnatory 
Program.  Neutron  Scattering  Research  ^id 
Spectroscopy,  34149 
Partner^iip  for  Advancing  Technologies  in 
1 1       Housing  Cooperative  Research  Program, 
3418 
intbrmation  processing  standards.  Federal 
Digital  Signature  Standard,  ""SO? 
ThuTv-threc  standards  v.iihdrawn,  10049 
Invenuons.  Govenunent-owned;  availability  for 
hcensmg.  7852,  14542,  21398,  46435,  65838, 
f)8982 
Meetings 

Advanced  Technologv  Development  and 

Commercialization  Opportunities,  75242 
Advanced  Technologv  Program,  t>6717 
Advanced  Technology  Program  Advisory 

Committee,  3667,  24917,  58745 
Advanced  Technology  Visiting  Committee, 
^853.31519,50961,68982 


Biometric  Interoperability,  Performance,  and 

Assurance  Working  Group,  5 1 797 
Computer  System  Security  and  Privacy 
Advisory  Board,  16178,  33808,  52096, 
69909 
International  Organization  of  Legal  Metrology, 
U.S  technical  participation  in  1  Itb 
Quadrennial  Conference,  51589 
Malcolm  Baldrige  National  Quality  Awanl — 
Board  of  Overseers,  31520,  69910 
Panel  of  Judges,  31520,  45359,  52986,  63059 
Manufacturing  Extension  Partnership  National 
Advisory  Board,  1852.  14542.  49967, 
82326 
National  Institute  of  Standards  and  Technology 
and  National  Cooperation  for  Laboratory 
Accreditation,  memorandum  of 
understanding,  public  workshop.  31879 
Radio  and  Telephone  Terminal  Equipment 

Directive  training,  workshop,  39601 
Sealant  Formulations  Service  Life  Prediction; 

consortia,  50962 
Symmetric  key  block  cipher  algorithms; 
operation  modes;  workshop,  45761 
Virtual  Cement  and  Concrete  Testing 

Laboratory  Consortium.  63843 
Weights  and  Measures  National  Conference, 
21399,70549 
National  Fire  Codes: 
Fire  safety  codes  and  standards,  285,  43294, 

80834 
Technical  committee  reports,  287,  43296,  80836 
National  Voluntary  Conformity  Assessment 
System  Evaluation  Program: 
Quality  system  registrars,  accreditation  bodies 
recognition.  4229 
National  voluntary  laboratory  accreditation 
program: 
Selected  NVLAP  services;  termination,  3206 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Claud  S.  Gordon  Co ,  38244 
Voluntary  product  standards: 
American  Petroleum  Instittite — 
Standards  development;  comment  request, 
57315 

National  Institutes  of  Health 

PROPOSED  RULES 
Grants: 
National  Institutes  of  Health;  research  grant 
applications  and  research  and  devek)pment 
contract  projects;  scientific  peer  review, 
57132 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2%7, 
3465,  5873,  11787,  12560,  17513,  24490, 
26220,  30419,  33334,  36149,  50999, 
53326,  55031,  56316,  61341,  61342, 
69031,  75722,  78175,  78176,  80444,  82382 
Submission  for  OMB  review;  comment  request 
4562,  5355,  5356,  10504,  17513,  25338, 
26620,  35379,  37396,  43026,  49586, 
50205,  51980,  77650.  78177.  79374,  81531 
Agency  information  collection  request: 
Proposed  collection;  comment  request,  76649, 
76659 
Committees;  establishment,  renewal,  termination, 
etc.: 
Biomedical  Imaging  in  Oncology  Interagency 

Council,  33561,38027 
National  Cancer  Institute  Director's  Liaison 
Group,  76650' 
Grants  and  cooperative  agreements;  availability, 
etc.: 
ATP -driven,  molecular-based  rotation  engine 
development,  55635 


Clinical  Center — 
Medical  magnetic  imaging  methods 
development  for  diagnostic  or 
therapeutic  purposes,  43775 
Percutaneous  soft  tissues  ablation;  research 
initiatives  development,  43774 
Corticotropin  Releasing  Factor  antagonists; 
research  and  development  for  treatment  of 
cocame  dependence,  5874 
High  speed  parallel  nucleic  acid  sequencing 

method  development,  55637 
National  Cancer  Institute — 
Chemical  compounds  interacting  with  polo- 
box  of  pok)  kinases,  identification  and 
devekipment  of  therapeutic  targets  for 
inhibition  of  cellular  proliferation,  65863 
Factors  ttiat  inhibit  human  immunodeficieacy 
virus  (HIV)  replication,  research, 
purification,  and  further  devek>pment. 
16207 
GADD45  polypeptide  activity,  novel 

inhibitors;  screening,  development,  and 
commercialization,  16209 
Hepatocyte  growth  factor  agonists  and 
antagonists;  rational  design,  49248 
Idiotype  nimor  vaccines;  devek>pment  for 
treatment  of  B-cell  lymphoma,  7875 
Innovative  idotype  tumor  vaccines 

devek>pment,  39151 
Smad3  signaling  protein  function  inhibitors 
development  for  use  in  wound  treatment 
and  diseases  characterized  by  chronic 
inflammation,  69947 
Steroid  derivatives  with  paclitaxel-like 

activity,  15347 
Targeted  screening  for  inhibitors  of  human 
herpesvirus  8  DNA  polymerase  activity, 
15345 
TELESYNERGY  Medical  Consultation 
Workstation,  medical  uses  expansion, 
20469 
National  Institute  on  Dental  and  Cranioftcial 
Research — 
Centers  for  research  to  reduce  oral  health 
disparities;  regional  workshops,  301 
Prototype  molecular-based  computing  devices 

development,  55638 
Psychiatric  disease;  diagnosis,  treatment,  and 
monitoring;  novel  methods  and 
composition,  45780 
Inventions,  Government-owned;  availability  for 
licensing,  302,  3466,  3467,  4563,  6444, 
17514,  20471,  20472,  21770,  21771,  21772, 
21773,  21774,  21775,  31577,  31578,  36150, 
39915,  39916,  39917,  46474,  46475,  46477. 
46478,  48721,  48722,  50206,  51000,  51002, 
54285,  54286,  54287,  571%,  58777.  58778, 
60200.  61343,  63872,  63874,  63875,  64974. 
69949.  69950.  75723.  75724,  76651,  77651. 
77652,  79869,  81532,  81533,  82383 
Meetings: 
Advisory  Committee  to  Director,  43378,  49248, 

70922 
Aids  Research  Office  Advisory  Council.  1 1320, 

57196 
Antenatal  corticosteroids  revisited;  repeat 
courses;  consensus  development 
conferoKe,  46479 
Breast  CaiKer,  Adjutant  Therapy;  Consensus 

Development  Conference,  63876 
Chronic  Fatigue  Syndrome  Coordinating 

Committee,  33335,  58778,  80445 
Director's  Council  of  Public  Representatives, 

16211,  19009,60200,64974 
Fogarty  International  Center  Advisory  Board, 
2968.  25339,  57196 
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Health  disparity  challenges  in  new  millenniuin; 
call  to  action;  conference,  20472 

Minority  Health  Research  Advisory  Conunittee, 
5357,  55639 

National  Cancer  Institute,  303,  2968,  4563, 

6386,  6387,  7030,  8379,  8380,  9277,  9278, 
9279,  1 1321,  12273,  12274,  14306,  14989, 
14990,  14991,  14992,  1621 1,  17515, 
17516,  17885,  17886,  19010,  19916, 
20999,  24491,  33335,  33336,  35100, 
36151,  36835,  36836,  37397,  37398, 
40671,  41682,  43027,  44063,  44798, 

44799,  46480,  47740,  49587,  50207, 
51002,  51003,  51839,  56317,  58093, 
58094.  58095,  59452,  59453,  62737, 
62738,  62739,  63876,  64975,  65864, 

65865,  69032,  69033,  69565,  69566, 
70923,  70924,  70925,  71326,  79870 

National  Center  for  Complementary  and 

Alternative  Medicine,  2970,  1 1789,  13409, 
14306,  20473,  21775,  30420,  31579, 

35101,  49249,  49250,  55031.  57197, 
63877,  64976,  69033.  76652 

National  Center  for  Research  Resources,  2969, 
2970,  5875.  7876,  9279,  11788,  13409, 
14992,  14993,  17886,  21776,  26220, 

30420,  33336,  34222,  34223,  35101, 
38837,  40672,  46481,  47740,  47741, 
53021,  54289,  60201,  61345,  66547. 
69034.  70925,  71327.  79871 

National  Eye  Institute,  303,  1641,  4564,  17887, 
24491,  25339,  34222,  46481.  49250, 

69034,  70926,  79375 

National  Heart,  Lung,  and  Blood  Institute,  1642, 
3467,  4564,  6216,  7030,  9279,  9280, 
11789,  12275,  12561,  16211,  19010, 
20473,  24491,  24492,  26221,  30420, 

30421,  31579,  33337,  34223,  37398, 
38837.  46482,  50207,  51003,  51004, 
54290,  59453,  59454.  60201.  60202, 
62740.  63081,  69034,  75725,  76652, 
79376.  82384 

National  Human  Genome  Research  Institute, 
5875,  17516.  19010,  21000,  35101,  35102, 
43028,  44063,  45782,  48724.  52432, 
61345,63877,69034,79377 

National  Institute  of  Allergy  and  Infectious 
Diseases.  304,  2975,  3468,  3469,  3470, 
7031,  7876,  7877,  8380,  8381,  11324, 
11789,  11790,  12562,  14994,  16213, 
17888,  19015,  20474,  21000.  21001, 
25340.  26222,  30422,  31580,  33342, 
36153,  36836,  38840,  40673,  43028, 

44800,  46484.  47742,  48726,  48728, 

51004,  51006.  51007,  51840,  57199, 
57200,  58779,  58780,  58781.  58782, 
60204.  62741.  64976.  64977.  69036. 
70923.  79377 

National  histitute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases,  2975, 
4564,  5358,  9280,  17888,  1889,  19014, 
25339,  26221,  26222,  30421,  34224, 

35102.  36152,  39153,  41683,  47741, 
48725.  57201.  60203.  63083,  63877, 

69035,  69036,  70927,  75726,  76653 
National  Institute  of  Child  Health  and  Human 

Development,  2971,  3965,  6387,  8182. 
8381,8382,  12275,  12561,  14308,  14993. 
17888,  19012,  19014,  21778,  33339. 
33341.  34224,  38840,  38841,  40673, 
43379,  44064,  45783,  45784,  46483, 

51005,  53326.  54291.  58097.  60203. 
61347.  62742,  63082,  63083,  65865, 

65866,  65867,  65868,  66548,  66549, 
69566.  69567,  78178,  79872.  80446 

National  Institute  of  Dental  and  Craniofacial 
Research,  1643,  7032,  7033,  11321.  13409, 


20475,  26620,  33339,  33340,  36153, 
38838,  40674,  49252.  54291.  55639. 
58096.  75726.  76654 

National  Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  2972,  7032,  8381,  1 1791, 
12276,  12277.  14994.  15348.  19013. 
20475.  21777.  21778,  25340,  25341, 
26223,  33343,  37399,  38840,  40672, 
43379,  44800,  45782.  47742.  48727. 
50209.  51005.  54290.  62742.  63082. 
64976.  65866.  70926.  70927.  71327. 
75725.  76652,  76653,  78178,  82385 

National  Institute  of  Environmental  Health 
Sciences,  1644,  2971,  3468.  6217.  6388. 
9281.  11324.  13410.  14306,  14307,  19011, 
I99I6.  20474,  26621,  31582,  36152. 

38841,  40674,  41683,  46485,  47741, 
49251,  50209,  57198,  57200,  60202, 
62741,70928 

National  Institute  of  General  Medical  Sciences, 
5357,  8181,  8380,  9280,  9281,  11323. 
15349,  17517,  17887.  31580.  31581. 
31582.  38839.  44064.  45783.  45784. 
48726.  49250,  57197,  57199,  65867, 
66548,  66549,  69567.  70928,  78179 

National  Institute  of  Mental  Heahh,  304,  2973, 
2974.  5876,  6387,  8182,  11323,  11324. 

12562.  14307.  14308,  14309,  14993, 
15348,  15349,  16212,  17516,  17517, 
19014,  21002.  25341,  26222,  31581, 
33342,  34223.  35102,  35104,  37399, 

38838.  39153.  40675,  41684.  43029. 
43379.  45784.  46483.  47742.  48726. 
49251,  50207,  50208,  57198,  58095, 
59454,  60202,  61346,  63082,  63878, 
65868,  65869,  69035,  69567,  70927, 
76654,  77654,  77655,  78178,  79872 

National  Institute  of  Neurological  Disorders  and 
Stroke,  1642,  1643,  3965,  7031,  7877, 
9280,  11323,  12561,  17887,  19011,  19012, 
20474,  21002.  21776,  24493,  26224, 
31581,  35102,  38839,  40675,  43378, 
48724,  49251,  49253,  49254,  51840, 
52433,  57201,  58781,  61346,  69566, 
79378,  82384 

National  Institute  of  Nursing  Research,  3965, 
12561,  21776,  33341,  35102,  37400, 

38842,  48725,  53021,  65869,  77654 
National  Institute  on  Aging,  2971.  2975.  3469. 

6216,6218.  11322.  11791.  12563,  16212. 
21001.  21002,  21777,  33340,  34222, 
35103,  38841.  43378.  45782.  50208. 
51006.  55640.  57197,  62740.  65870. 
70928,  80445.  80446 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  3468,  5357,  6218.  11791, 
1 1792,  16213,  1901 1,  21000,  21001, 
24492.  31579.  31580.  35104.  36152, 

38839,  43029,  46482,  48725,  48727. 
50208.  50210,  53022,  55639,  60203, 
61346.  65869.  70926.  76654 

National  Institute  on  Deafness  and  Other 
Communication  Disorders.  3468.  6388. 
7031.  11315.  11322.  14306.  25340.  30421. 
30422.  31580.  37399.  46483,  46484, 
54290,  57200,  58779.  58781,  58782, 
76653,  79377 

National  Institute  on  Drug  Abuse,  304,  2972, 
2973.  4565,  5358,  6217,  11325,  11789, 
14994.  14995.  16212.  21002.  24493. 
26621.  30421.  33337.  35103.  36153. 
38842.  41682,  43028,  43378.  48724, 
51840,  53021,  58095,  58097,  60204, 
62740.  79378.  80445 

National  Library  of  Medicine,  1644,  7877, 

12563,  14309,  16213,  19013,  19016, 


30423,  31582,  35104,  35105,  45785, 

47743.  48728,  49254,  51007.  51008. 
53327,  54291,  54292,  55641,  61348, 
69567,76655,  78179 

Osteoporosis  Prevention.  Diagnosis,  and 
Therapy  Consensus  Development 
Conference,  13289 

Peer  Review  Oversight  Group,  39155 

Recombinant  DNA  Advisory  Committee,  8618, 
36154,51008,  71327 

Scientific  Counselors  Boards.  Chairpersons. 
63878 

Scientific  Review  Center.  1644.  1645.  2976. 
2977,  3470,  3966.  5876,  6219.  6383,  7029. 
7033,  8383,  9282,  11325,  11326,  12277, 
12563,  12565,  14309,  14995,  14996, 
16213,  16215,  17518,  17519,  19017, 
19018.  20476,  21003,  24493,  24494, 
30423,  31583,  33343,  34225.  35105. 
36154.  36156,  38842.  38843,  38846, 
39154,  40675,  41684,  41687,  44064, 
44800,  45785,  45786,  46485,  47743, 

47744,  48729,  49254,  49255,  50210. 
51841.  52433.  54292,  55032.  57201. 
58782,  59454,  59456,  60204.  61348. 
61349.  61352.  62742,  64977.  64979, 

69036,  69039,  69040, 
70930,71328,  76655, 
78179,78180,79379, 


65870, 
69568. 
76656, 
79872, 


65872, 
70929, 
76657, 
80446 


Warren  Grant  Magnuson  Clinical  Center  Board 

of  Governors,  305,  24490.  36151.  48730. 

62744.  79872 
Warrer.  Grant  Magnuson  Clinical  Center 

Scientific  Counselors  Board,  47747 
Women's  Health  Research  Advisory  Committee, 

14997.  47747 
National  Environmental  Policy  Act;  categorical 

exclusions.  2977 
Organization,  functions,  and  authority  delegations: 
Bioengineering  and  Bioimagmg  Office.  20477 
Bioengineering.  Bioimaging,  and  Bioinformatics 

Office,  38848 
Program  Coordination  Office.  1 1 792 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Achillion  Pharmaceuticals,  Inc.,  21003 
AIDS  Research  Alliance  of  America,  79873 
Alphal  Biomedicals,  Inc.,  10505,  13013 
Amylin  Pharmaceuticals,  Inc.,  61352,  64980 
BioChem  Pharma  Inc.,  35107 
Biogen,  Inc.,  8183 

BioPhysics  Assay  Laboratory,  Inc.,  21778 
BioPrime,  Inc.,  57202 
BioSeek  Inc..  36836,  76658 
Claragen,  Inc..  8384,  12318 
EndocrinoLogix.  Inc.,  5878,  7418 
Genomics,  LLC,  44802 
Genta  Inc  .  46487 
HyperMed,  Inc  ,  17521 
IDEC  Pharmaceutical  Corp.,  21779 
InTissue,  Inc.,  43030 
IV AX  Corp.,  54292 
Mallinckrodt,  Inc.,  36159 
Mitos,  Inc.,  5879 

Nascent  Pharmaceuticals  LLC,  31583 
PanCel  Coip .  76658 
SL  Pharmaceuticals,  81533 
Thenon  Biologies  Corp.,  35108 
Varian  Biosynergy.  Inc.,  5879 
Vascular  Architects.  Inc.,  43030 
Viragen,  Inc.,  35108 
ZymoGenetics,  Inc.,  8183 
Privacy  Act: 

Systems  of  records,  3967.  20181 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines.  60328 
Proposed,  77655.  78535 
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NOAA 


Reports  and  guidance  documents;  availability,  etc.: 

Antimicrobial  resistance,  public  health  action 
1 1       plan,  38832 

Biomedical  research  resources,  obtaining  and 

disseminating:  principles  for  research  and 
I  I       contract  recipients:  comment  request, 
'  '       54293 

Human  plunpotent  stem  cells;  research 
guidelines,  5359.  51976,  69951 

Senior  Executive  Service; 

Performance  Review  Board;  membership,  53327 

National  labor  Relations  Board 

NOTICES 

suitings,  Sunshme  Act,  16420 

Organization,  functions,  and  authority  delegations: 

Peona  Regional  Office;  status  change  to 

Subregion  of  St.  Louis  (MO)  Regional 
I  I      Office.  53228 

Philadelphia,  Pittsburgh,  and  Baltimore  Regional 
Offices;  geogra{^c  realignment,  64723 

Privacy  Act: 

Systems  of  records,  60214 

Senior  Executive  Service: 


Performance  Review  Boards;  membership, 
I      70740 


ftcil 


-National  Oceanic  and  Atmosphtru 
II    Administratiofi 

R(.  1  ES 

EndangCTed  and  threatened  species: 

Anadromous  Atlantic  salmon;  Gulf  of  Maine 
distinct  population  segment,  69459 

Beluga  whale,  Cook  Inlet,  AK,  stock 
designation  as  depleted,  34590 

Coastal  cutthroat  trout;  jurisdiction  change  fix)m 
FWS,  21376 

Critical  habitat  designation — 

Johnson's  seagrass,  17786 

Washington,  Oregon,  Idaho,  and  Califomia: 
salmon  and  steelhead;  evolutionarily 
significant  units,  7764 

cific  hake.  Pacific  cod,  and  walleye  pollock, 
Puget  Sound  populations;  status  review, 
70514 

Regulations  consolidation;  correction,  60383 

Salmon  and  steelhead  evolutionary  significant 
units,  42422.  42481 

Sea  turtle  conservation;  Atlantic  waters  off 
eastern  North  Carolina  and  Virginia; 
closure  to  large-mesh  gillnet  fishing,  3 1  SCO 

Sea  turtle  conservation;  shrimp  trawling 
requirements — 

Galveston  Bay,  TX;  inshore  waters;  limited 
tow  times  use  as  alternative  to  turtle 
excluder  devices,  52348 

Gulf  of  Mexico;  turtle  excluder  devices, 
24132 

Leatherback  Conservation  Zone;  turtle 

excluder  devices.  25670,  33779 

Umpqua  River  cutthroat  trout;  delisting,  20915 

West  Coast  steelhead;  Washington,  Oregon, 
Idaho,  and  Califomia  populations,  36074 


Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
American  Fisheries  Act;  emergency 

implementation,  4520,  10722,  15577. 

45930 

Arrowtooth  flounder,  47906 

Atka  mackerel,  4893,  5284,  11249,  18257. 
54180 

Atka  mackerel;  Steller  sea  lion  critical 
habitat,  7461 

At-sca  scales;  Community  Development 
Quota  Program,  33780 

Bering  Sea  and  Aleutian  Islands  grourtdfish, 
60.  74,  5442,  8282,  8297,  42302,  56502, 
58484,  60587,  64895 

Bering  Sea  and  Aleutian  islands  king  and 
Tanner  crab;  overfished  stock  rebuilding, 
38216,  76175 

Bering  Sea  and  Aleutian  Islands  pollock,  380 

Critical  habitat  closure  pursuant  to  court 
order,  49766 

Critical  habitat  closure  pursuant  to  court 
order;  closure  removed,  82298 

Deep-water  species,  51772 

Greenland  turbot,  34992 

Groundfish  fishing  with  trawl  gear  within 
Steller  sea  hons  critical  habitat;  closure 
removed,  79784 

Gulf  of  Alaska  deep-water  species,  31288 

Gulf  of  Alaska  groundfish,  65,  73,  8281, 
8298,  11909,  13698,  17204,  31104. 
54179 

Halibut,  44011 

Halibut  and  sablefish;  Individual  Fishing  . 
Quota  cost  recovery  program,  76578 

Individual  Fishing  Qtiota  Program;  cost 
recovery  program,  14919 

License  Limitation  Program,  30549,  31103, 
54971 

Northern  rockfish,  46377,  46656 

North  Pacific  Groundfish  Observer  Program; 
extension,  8038 1 

Other  red  rockfish,  53197 

Other  rockfish,  46657 

Pacific  cod,  6561,  10427,  12137,  12138, 
13698,20919,24655,47907,51553, 
54180,65272.67310.77836 


Pacific  halibut  and  red  king  crab,  39564 
Pacific  Ocean  perch,  42641.  42888,  45723 
Pelagic  shelf  rockfish,  46655,  46656 
Perch,  44700,  44701 
Pollock,  4891,  4892,  4893,  5278,  5283,  5284. 

5285,  6921,  7787,  8067,  10426,  11482, 

14926.  15271,  15272.  16532.  17205. 

17808,  31105,  39107,  41883,  44702. 

47693,50935,53198,62646 
Pollock;  Steller  sea  Uon  protection  measures, 

3892,6561,  36795 
Prohibited  species  donation  program,  781 19 
Reporting  and  recordkeeping  requirements; 

correction,  10978,  25290,  41380 
Rockfish  and  Pacific  Ocean  perch,  40538 
Rock  sole,  19337 
Rock  sole/flathead  sole'other  flatfish,  12138, 

25671,52957 
Sablefish,  46376 
Scallop,  78110 

Shallow-water  species,  34991,  49946 
Sharpchin  and  northern  rockfish,  57746 
Shortraker  and  roug^eye  rockfish,  31 107, 

59380 
Sitka  Pinnacles  Marine  Reserve  designation, 

67305 
Steller  sea  lion  critical  habitat;  trawling, 

10721,  16150 
Vessel  monitonng  system.  61264,  63291 
Vessel  Moratorium  Program  text  removed, 

45316,52673 
Western  Alaska  Community  Development 

Quota  Program,  8890,  69483 
Atlantic  coastal  fisheries  cooperative 
management — 
Horseshoe  crab;  cancellation  of  Federal 

moratorium  on  Virginia,  64896 
Horseshoe  crab;  Federal  moratorium  on 

Virginia,  61 116,  63550 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  2075,  19860,  20092, 

40538,  42883,  46654,  50162,  54970, 

60118,63021,63807 
Atlantic  swordfish;  ICCAT  recommendations; 

implementation,  77523 
Large  coastal,  pelagic,  and  small  coastal 

shark  SF>ecies,  75867 
Large  coastal  shark,  38440 
Large  coastal  shark,  small  coastal  shark,  and 

pelagic  shark  species,  35855 
Pelagic  longline  fishery;  sea  turtle  protection 

measures.  60889 
Pelagic  longline  management,  47214 
Swordfish,  15873 

Vessel  monitoring  systems,  20918,  49941 

Caribbean,  Gulf,  and  South  Atlantic  fishoies — 

Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  4172,  8067, 

12136,  16336,  30362,  41015,  52350, 

52955,68951,  70317 
Gulf  of  Mexico  red  grouper,  70521 
Gulf  of  Mexico  reef  fish,  21377,  31827, 

36643,  41016,  50158,  70808 
Gulf  of  Mexico  shrimp,  30547,  41380,  56500 
Gulf  of  Mexico  stone  crab  gear  requirements. 

etc.,  31831 
South  Atlantic  Region;  coral,  coral  reefs,  and 

live/hard  bottom  habitats,  37292 
South  Atlantic  snapper-grouper,  10039, 

51248.55203.56801,61114 
Magnuson-Stevens  Act  provisions — 
Fishing  capacity  reduction  programs,  31430 
Pacific  Coast  groundfish;  annual 

specifications  and  management 

measures,  221,  4169 
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Northcastam  United  States  fisheries — 
Atlantic  cod  and  haddocl(  purchases; 
interactive  voice  response  system 
reporting  requirements,  82944 
Atlantic  blueflsh  and  spiny  dogfish,  45844 
Atlantic  herring,  77450,  77470 
Atlantic  mackerel,  squid,  and  butterfish, 
16341,  16345,  40059,  53940.  55926. 
60118 
Atlantic  sea  scallop.  37903 
Atlantic  sea  scallop  and  mcnkfish,  1 1478 
Atlantic  surf  clam  and  ocean  quahog,  60586 
Atlantic  surf  clam,  ocean  quahog,  and  Maine 

mahogany  quahog,  32042 
Black  sea  bass,  36646,  45543,  64627 
Dealer  and  vessel  reporting  requirements, 

60892 
Dealer  reporting  requirements,  31836 
Maine  mahogany  quahog,  70522 
Northeast  multispecies,  377,  16766,  16780, 
21658,  30548,  37903,  43687,  49942. 
53648,  63549 
Northeast  skates,  overfished  fisheries.  15576 
Scup,  46877.  60586 
Spiny  dogfish.  1557.  7460.  151 10.  16844. 

25887.  46877.  64894.  65787 
Summer  flounder.  39823.  46655.  50164, 

59758,  76577,  76578,  78993 
Summer  flounder,  scup,  and  black  sea  bass, 
11909,  33486,41017,  47648,  50463, 
69886,  82945 
Summer  flounder,  scup,  black  sea  bass. 

Atlantic  mackerel,  squid,  and  butterfish, 
81761 
West  Coast  States  and  Western  Pacific 
fisheries — 
Coastal  pelagic  species.  3890,  69483,  81766 
Pacific  Coast  groundfish,  17805,  17807, 
25881,  31283,  33423,  37063,  37296, 
40537.  45308.  53646.  54178,  59752, 
631 18,  66655,  67310,  69376.  82947 
Pacific  mackerel,  54817,  65272 
Pacific  whiting,  56801 
West  Coast  salmon,  11480,  17807,  26138, 

53648.  70523.  70524 
Western  Pacific  crustacean,  39314 
Western  Pacific  pelagic,  16346,  37917, 
51992,66186 
International  fisheries  regulations: 
Antarctic  marine  living  resources;  harvesting 
and  dealer  permits,  and  catch 
documentation,  30014 
Fraser  River  sockeye  and  pink  salmon;  inseason 

orders,  59.  75866 
Northwest  Atlantic  Fisheries  Organization 
Regulatory  Area;  U.S.  fish  quotas  and 
effort  allocation,  71270 
Pacific  halibut — 

Catch  sharing  plans,  14909,  17805,  54969 
Pacific  tuna — 

Bigeye  tuna;  purse  seine  fishery  closure, 

52672 
Yellowfin  tuna  in  eastern  Pacific  Ocean, 
58231 
Land  Remote  Sensing  Policy  Act  of  1992: 
Pnvate  land  remote-sensing  space  systems; 
licensmg  requirements,  46822,  56241 
Marine  mammals: 
Commercial  fishing  authorizations — 

Atlantic  large  whale  take  reduction  plan;  gear 
marking  requirements  removed,  70316 
Commercial  fishing  operations;  incidental 
taking — 
Atlantic  Large  Whale  Take  Reduction  Plan. 
80368 
Dolphin-safe  tuna  labeling;  official  mark.  34408 


Incidental  taking — 

Beaufort  Sea.  AK;  offshore  oil  and  gas 
facilities;  construction  and  operation. 
34014 

Eastern  Tropical  Pacific  Ocean;  tuna  purse 
seine  vessels;  compliance  with 
International  Dolphin  Conservation 
Program.  30 

Marine  Mammal  Protection  Act — 

Formal  rulemaking  hearings;  practice  and 
procedure  rules  reinstatement.  39560 
Taking  and  importing — 

Beluga  whales;  Cook  Island,  AK.  stock, 
38778 

Ocean  and  coastal  resource  management: 

Coastal  Zone  Management  Act  Federal 
consistency  regulations,  77124 

Marine  sanctuaries — 
Flower  Garden  Banks  National  Marine 
Sanctuary,  TX;  Stetson  Bank  addition 
and  technical  corrections,  8 1 1 76 

Thunder  Bay  National  Marine  Sanctuary  and 
Underwater  Preserve,  MI,  39042,  60096 

Whaling  provisions: 

Aboriginal  subsistence  whaling  quotas,  49509, 
75186 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Anadromous  Atlantic  salmon;  Gulf  of  Maine 
distinct  population  segment;  status  review, 
1082,  13935 

Critical  habitat  designation — 
Johnson's  seagrass,  111,1 584 
Lower  Columbia  River  coho  salmon,  66221 

Findings  on  petitions,  etc. — 
Smalltooth  and  largetooth  sawfish,  12959 

Marine  and  anadromous  species — 
Northern  California  steelhead,  6960 
Salmonids,  take  prohibitions,  7346 
West  Coast  chinook,  chum,  coho  and  sockeye 
salmon,  and  steelhead  trout,  7819 

West  Coast  salmonids,  evolutionarily 

significant  units,  1 70,  7346 
West  Coast  steelhead,  7346 
Salmonids;  take  prohibitions,  108 

Sea  turtle  conservation  requirements;  technical 
changes,  17852 

Southern  Califomia  steelhead,  79328 

White  abalone,  26167 

Endangered  Species  Act: 

Evaluation  of  conservation  efforts  when  making 
listing  decisions,  policy.  37102 


Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Alaska  Commercial  Operator's  Annual 

Report;  reporting  and  recordkeeping 

requirements,  78131 
Atka  mackerel,  36810 
Bering  Sea  and  Aleutian  Islands  groundfish, 

18028 
Bering  Sea  and  Aleutian  Islands  king  and 

Tanner  crab,  11973,  52405 
Bering  Sea  snow  crab;  overfished  stock 

rebuilding,  58501 
Gulf  of  Alaska  and  Benng  Sea  and  Aleutian 

Islands  groundfish,  70328 
Gulf  of  Alaska  groundfish,  18028,  30559. 

39342 
Halibut,  32070 
Halibut  and  sablefish;  Individual  Fishing 

Quota  Program;  correction,  1 1 756 
North  Pacific  Groundfish  Observer  Program; 

extension,  66223 
Pacific  cod,  19354,  34133,  58727 
Pacific  halibut  and  sablefish,  78126 
Prohibited  species  donation  program,  56860 
Scallop,  12500,21385 
Trawl  gear  in  Gulf  of  Alaska  Central 

Regulatory  Area;  seasonal  adjustment  of 

closure  areas,  41044,  58727 
Western  Alaska  Community  Development 

Quota  Program,  34434,  44018,  45579 
Atlantic  coastal  fisheries  cooperative 
management — 
American  lobster,  70841,  75916 
Atlantic  Coast  horseshoe  crab,  25698,  50952, 

61135 
Atlantic  highly  migratory  species — 
Atlantic  bluefm  tuna.  18960,  33513,  69492, 

80410 
Atlantic  bluefin  tuna  and  swordfish;  trade 

restrictions,  33517 
Atlantic  blue  marlin,  billfish,  and  swordfish, 

48671 
Atlantic  swordfish  and  northern  albacore  tuna. 

33519 
Atlantic  tunas,  76601 
Bycatch  reduction;  biological  opinion; 

environmental  impact  statement; 

meetings,  44753,  46885 
North  Atlantic  swordfish,  35881 
Pelagic  longline  management,  3199,  24440, 

26877 
Technical  gear  workshop,  69898,  71085, 

82973 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Caribbean  Fishery  Management  Council; 

hearings,  40600 
Exclusive  economic  zone  seaward  of  Navassa 

Island,  59170 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  1 1028, 

31132,35040,63837 
Gulf  of  Mexico  Fishery  Management 

Council;  hearings,  33801,  37513,  46398, 

60163 
Gulf  of  Mexico  reef  fish,  4221,  14518, 

36656,  42978 
Gulf  of  Mexico  shrimp,  57159,  80827 
South  Atlantic  Fishery  Management  Council; 

hearing,  5300,  8107.  20428,  35316, 

37754 
South  Atlantic  shrimp,  54474 
South  Atlantic  snapper-grouper,  20939, 

31507,35877,41041 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permits, 

18270,  18271,  41622,  52404,  54833, 

58034,  67708,  67709,  69897,  7591 1 
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Northeasiem  United  States  fisheries — 

Atlantic  herring,  6575,  1 1956 
1 1  Atlantic  mackerel,  squid,  and  butterfish,  431, 
1 1  75912 

Atlantic  sea  scallop,  5488,  60396,  75232 
Atlantic  sea  scallop  and  deep-sea  red  crab, 

6975 
Atlantic  surf  clam,  ocean  quahog,  and  Maine 

mahogany  ocean  quahog,  66960 
Atlantic  surf  clams,  ocean  quahogs,  and 
Maine  mahogany  quahogs.  fishing 
quotas,  275 
Dealer  and  vessel  reporting  requirements, 

7820 
Deep-sea  red  crab,  4941.  11029.  14519 
Msd  Atlantic  Fishery  Management  Council; 

heanngs,  58035,  66222 
New  England  Fishery  Management  Council; 
meetings,  20940,  34633,  42979,  54987, 
64654 
Scup,  4546 
Summer  flounder,  scup,  and  black  sea  bass, 

4547,  49959,  71042 
Summer  flounder,  scup,  black  sea  bass, 

Atlantic  mackerel,  squid,  and  butterfish, 
65818 
West  Coast  States  and  Western  Pacific 
fisheries — 
Coastal  pelagic  species,  80411 
Highly  migratory  species;  control  date,  34635 
Pacific  Coast  groundfish,  6577,  31871, 
j,  41426,54475.55214,55495.57308, 

II  59814,69898 

Pacific  Coast  salmon,  39584 

Pacific  Fishery  Management  Council; 

meetings,  2926,  6351 
Precious  corals,  53692 
Shark,  19734 

West  Coast  salmon,  63047 
Western  Pacific  crustacean  and  Northwestern 

Hawaiian  Islands  lobster,  24906 
Western  Pacific  Fishery  Management 

Council;  meetmgs,  6976,  7820,  34432, 
39585,  68971 
Western  Pacific  pelagic  longline;  American 

Somoa,  62692 
Western  Pacific  Region  pelagic  species,  8107. 
41424,  80828 
International  fisheries  regulations: 
Antarctic  manne  living  resources;  harvesting 
and  dealer  permits,  and  catch 
documentation,  13284 
Pacific  halibut — 
Catch  sharing  plan,  272 
Manne  mammals: 
Humpback  whales  in  Alaska;  approach 

prohibition,  39336,  49782 
Incidental  taking — 
Harbor  porpoise  take  reduction  plan,  64415 
Naval  activities;  USS  Winston  S.  Churchill 

shock  testing,  1 1542,  77546 
North  Pacific  Acoustic  Laboratory;  low 
frequency  sound  source  operation, 
51584,80815 
San  Francisco-Oakland  Bay  Bridge.  CA;  pile 
installation  demonstration  project,  1083 
North  Atlantic  whale  protection;  whale  watching 

vessels;  operational  procedures,  270 
Subsistence  taking;  harvest  estimates — 

Northern  fur  seals,  48669 
Taking  and  importing — 

Beluga  whales;  Cook  Island,  AK,  stock, 
59164,  75230 
Ocean  and  coastal  resource  management: 
Coastal  Zone  Management  Act  Federal 
consistency  regulations,  20270,  34995 


Marine  sanctuaries — 
Commercial  submarine  cables;  installation 

and  maintenance,  51264,  70537 
Florida  Keys  National  Marine  Sanctuary,  PL; 

boundary  revision,  31634,  35871,  70324 
Gulf  of  Farallones  National  Marine 

Sanctuary.  CA;  motorized  personal 

watercraft  operation,  32048 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5613, 
5614,  7853,  8121,  11039,  11286,  11287. 
11555,  11770,  17857,21399,24681. 
24682.  24683,  33298.  37522,  37523. 
38245,  38809,  40612,  41445,  42336. 
42337,  48219,  51590,  54500,  57167, 
61 144,  61 145,  63235,  65838,  65839. 
66969,  69736 
Reporting  and  recordkeeping  requirements, 

10770 
Submission  for  0MB  review;  comment  request, 
2375,  10051,  11771,  12971,  15617,  16882, 
16883,  19877,  35325,  35326,  36665. 
37764,  40612,  43739,  45963,  55945. 
57168,67717,79071 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Mobil  Oil  Exploration  &  Producing 

Southeast.  Inc.,  35611 
Ramirez,  Ricardo,  69286 
Northwestern  Hawaiian  Islands  Coral  Reef 
Ecosystem  Reserve,  permanent  status; 
public  heanng  and  comment  request,  77222 
Old  Woman  Creek  National  Estuanne  Research 

Reserve.  OH;  management  plan,  61 146 
State  programs — 
Evaluation  findings  availability,  13370 
Intent  to  evaluate  performance,  10475,  26583, 
36889.  46435.  64203 
Committees;  establishment,  renewal,  termination, 
etc.: 
Channel  Islands  National  Marine  Sanctuary 

Advisory  Council,  37765 
Florida  Keys  National  Marine  Sanctuary 

Advisory  Council,  57168 
Hawaiian  Islands  Humpback  Whale  National 
Marine  Sancniary  Advisory  Council, 
34662,  44523 
International  Commission  for  Conservation  of 
Atlantic  Tunas,  U.S.  Section  Advisory 
Committee,  44758 
Marine  Protected  Areas  Federal  Advisory 

Committee,  50503 
Monterey  Bay  National  Marine  Sanctuary 

Advisory  Council.  57169 
Northwestern  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve  Council,  77227 
Olympic  Coast  National  Marine  Sanctuary 
Advisory  Council,  37361,  79343 
Damage  Assessment  and  Restoration  Program; 

indirect  cost  rates,  76611,  81961 
Endangered  and  threatened  species: 
Incidental  take  permits — 
Idaho  Fish  and  Game  Department;  chinook 
salmon,  sockeye  salmon,  and  steelhead, 
37524 
Recovery  plans — 
Johnson's  seagrass,  39369,  41638 
Environmental  statements,  availability,  etc.: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  and  Gulf 
of  Alaska  groundfish.  18074 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Rhode  Island,  14543 
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Incidental  take  permits — 
Hudson  River,  NY;  shortnose  sturgeon,  48677 
Idaho  Fish  and  Game  Department;  Snake 

River;  chinook  salmon,  etc.,  20951 
King  County,  WA;  gray  wolf,  bald  eagle. 

etc.,  4602 
King  County,  WA;  habitat  conservation  plan, 

13947 
Montana,  Idaho,  and  Washington;  Columbia 

River  bull  trout,  etc.,  57170 
Montana,  Idaho,  and  Washington  lands;  bull 

trout,  etc.,  7856 
North  Carolina  Marine  Fisheries  Division; 
adult  and  juvenile  sea  turtles,  47715 
Oregon  and  Washmgton  Fish  and  Wildlife 
Departments;  anadromous  fish,  5322, 
17627.34442,77584,81832 
Thurston,  Mason,  and  Grays  Harbor  Counties. 
WA;  marbled  murrelet.  bald  eagle,  etc.. 
45038 
Washington  Fish  and  Wildlife  Department; 
Upper  Columbia  River  chinook  salmon, 
etc.,  20952 
Yakima  and  Klickitat  Counties,  WA;  northern 
spotted  owl,  etc.,  56535 
Point  Comfort,  TX;  Alcoa  Point  Comfort/ 
Lavaca  Bay  NPL  Site  recreational  fishing 
service  losses;  damage  assessment  and 
restoration  plan,  30565,  43739 
Thurston,  Mason,  and  Grays  Harbor  Counties, 
WA;  marbled  murrelet.  etc.;  habitat 
conservation  plan,  761 
West  Coast  States  and  Western  Pacific 
fisheries — 
Hawaii  pelagic  longline  fishery,  sea  turtles, 
incidental  catch  reduction;  court  order, 
49968 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territones — 
California.  25311 
Puerto  Rico,  53703 
Incidental  take  permits — 
Del  Norte  and  Humboldt  Counties,  CA; 

salmonid  species,  etc..  42674 
Douglas  and  Chelan  Counties,  WA;  habitat 

conservation  plans,  82976 
Lewis  County.  WA;  harvesting  of  multiple 
species  by  non-industrial  private  forest 
landowners,  40078 
National  Estuanne  Research  Reserve  System — 
Goat  Canyon  Enhancement  Project,  CA. 
48971 
National  Manne  Sanctuaries  System,  8122 
San  Francisco  National  Estuarine  Research 

Reserve,  CA,  41960 
Tortugas  Marine  Reserve.  Gtilf  of  Mexico,  PL; 
establishment,  16563 
Federal  land  and  resource  management: 
Watershed  management;  unified  Federal  policy, 
62566 
Federal  Power  Act: 
Prescription  of  fishways  for  non-Federal 
hydropower  projects  licensed  by  Federal 
Energy  Regulatory  Commission; 
interagency  poUcy,  80898 
Fisheries  list;  continuing  effect,  24448 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Reporting  and  recortikeeping  requirements; 

workshop,  59176 
Sablefish,  10475 
Atlantic  coastal  fisheries;  interstate  fishery 
management  plans;  noncorapliaiKe 
determinations — 
Rhode  Island;  tautog,  7508,  34443 
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Atlantic  coastal  fisheries  cooperative 
management — 
Shad  and  river  herring;  interstate  fishery 

management  plans,  49%9 
South  Carolina;  shad  and  river  herring; 
interstate  fishery  management  plans, 
77586 
Atlantic  highly  migratory  species — 
Atlantic  tunas,  swordfish,  and  sharks;  errata 
sheet  availability,  19361 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  shrimp,  7856 
Magnuson-Stevens  Act  provisions — 

Atlantic  highly  migratory  species;  exempted 
fishing  and  scientific  research  permits, 
3419 
Essential  fish  habitat;  General  Concurrence 
with  Engineers  Corps;  comment  request, 
8123 
Northeastern  United  States  fishenes — 
Atlantic  surf  clam  and  ocean  quahog;  2001 
cage  tags,  64432 
Pacific  Fishery  Management  Council,  62705 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Argo  Project;  global  ocean  observations  for 
understanding  and  prediction  of  climate 
variability,  77586 
Chesapeake  Bay  stock  assessments  to  encourage 
research  projects  for  improvement  in 
Chesapeake  Bay  fishery  stock  conditions, 
15307 
Climate  and  Global  Change  Program,  51799, 

61146,81833 
Coastal  Ecosystem  Research  ProjeclTNorthem 

Gulf  of  Mexico.  15125 
Coastal  Ocean  Program,  62706,  76986 
Coastal  Services  Center,  Landscape 
Characterization  and  Restoration, 
Integration  and  Development,  and  Special 
Projects.  64674 
Collaborative  Science,  Technology,  and  Applied 

Research  Program,  3420 
Community-Based  Restoration  Program,  16890, 

26181 
Fisheries  Finance  Program,  16179 
Fishing  industry  research  and  development 
projects — 
Saltonstall-Kennedy  Program,  10051 
Global  Ocean  Ecosystems  Dynamics  Project, 

16883 
National  Estuarine  Reserve  System  graduate 

research  fellowships,  51803 
National  Marine  Aquaculture  Initiative,  16 1 81, 

81836 
National  Sea  Grant  College  Program — 

Ballast  water  treatment  and  management  and 
prevention  of  small  boat  transport  of 
invasive  species;  improved  methods, 
31880 
Dean  John  A.  Knauss  Marine  Policy 

Fellowship  Program,  41054 
Minority  Serving  Institutions  Partnership 

Program.  13718,20432 
Population  Dynamics  and  Marine  Resource 
Economics  Graduate  Fellowship 
Program,  70882 
Ocean  Remote  Sensing  Program,  52096 
Sea  Grant  Industry  Fellows  Program,  81841 
Sea  scallop  research  projects,  371 18,  52697 
Southeast  Bering  Sea  Carrying  Capacity 

Research  Project,  30566 
South  Florida  Ecosystem  Restoration  Prediction 
and  Modeling  Program  and  South  Florida 
Living  Marine  Resources  Program,  14942 
Hydropower  licensmg — 

Mandatory  conditions;  review  policy,  77889 
Review  process  for  mandatory  conditions, 
34151 


International  fisheries  regulations: 
Northwest  Atlantic  Fisheries  Organization 
Regulatory  Area;  U.S.  shrimp  quota 
allocation.  39131 
Marine  mammals: 
Ecuador,  yellowfm  tuna  and  products: 

affirmative  fmding,  35901 
Incidental  taking;  authorization  letters^  etc. — 
BP  Exploration  (Alaska);  offshore  oil  and  gas 
facilities  construction  and  operation  in 
Beaufort  Sea,  58265 
Burlington  Resources  and  Seneca  Resources 
oil  and  gas  structure  removal  activities; 
bottlenose  and  spotted  dolphins,  4405 
California  Transportation  Department,  San 
Francisco-Oakland  Bay  Bridge,  CA;  pile 
installation  demonstration  project;  Pacific 
harbor  seals,  etc.,  2375,  35047 
Eglin  Air  Force  Base,  FL;  explosives  testing; 
bottlenose  and  spotted  dolphins,  63059, 
69287 
King  and  Kittitas  Counties,  WA;  Plum  Creek 
Timber  Co.;  habitat  conservation  plan. 
6590 
Marine  seismic-reflection  data  collection  in 

Southern  California,  16374 
Phillips  Alaska,  Inc.;  oil  and  gas  exploration 
drilling  activities  in  Beaufort  Sea;  ringed 
and  bearded  seals,  60407 
Southern  California;  marine  seismic-reflection 

data  collection,  3987 1 
Taylor  Energy  Co.  et  al.;  oil  and  gas  structure 
removal  activities;  bottlenose  and  spotted 
dolphins,  26584 
Vandenbcrg  Air  Force  Base,  CA;  30th  Space 
Wing,  U.S.  Air  Force;  rocket  launches; 
seals  and  sea  lions,  37361 
Western  GeographicalAVestem  Atlas 
International;  Beaufort  Sea;  offshore 
seismic  activities,  21720 
Western  Geophysical  et  al.;  Beaufort  Sea;  on- 
ice  seismic  operations;  ringed  and 
bearded  seals,  4945,  24456 
Stock  assessment  reports  and  guidelines; 

availability,  12514,  31520 
Taking  and  importation — 

Belize  et  al.;  yellowfm  tuna  and  yellowfin 
tuna  products  harvested  with  purse  seine 
vessels  in  eastern  tropical  Pacific  Ocean; 
embargoes.  60170 
Costa  Rica,  Italy,  and  Japan;  intermediary 
nation  status  changes;  yellowfin  tuna  and 
tuna  products  harvested  in  eastern 
tropical  Pacific  Ocean,  53704 
Mexico;  yellowfin  tuna  and  tuna  products 
harvested  in  eastern  tropical  Pacific 
Ocean;  affirmative  fmding;  embargo 
removed,  26585 
Spain;  yellowfm  tuna  and  yellowfin  tuna 
products  harvested  with  purse  seine 
vessels,  etc.,  in  eastern  tropical  Pacific 
Ocean;  embargo,  61 146 
Meetings: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Alaska  groundfish  fisheries;  recordkeeping 
and  reporting  requirements;  workshops, 
69287 
Pollock  from  Bering  Sea;  catch-monitoring 
standards  for  shoreside  processors; 
workshop,  6041 1 
Steller  sea  lions;  competitive  interactions  with 
Pacific  cod  fisheries,  38508 
Caribbean  Fishery  Management  Council,  10476, 

44029.57317,64433 
Code  of  conduct  for  responsible  aquaculture  in 
United  States  Exclusive  Economic  Zone; 
public  workshops.  5 1 59 1 
Gulf  of  Mexico  Fishery  Management  Council, 
3207,  4604,  69%,  10770.  1 1556,  14946, 


16185,  17487.  20432.  20433.  20954. 
24683.  33299.  36120.  39132.  40080. 
46694,  49542,  51809.  5241 1.  52986, 
53269,  573 1 7.  585 1 2.  64683.  69736. 
79071.79072.79807.80837 

Illegal,  unregulated,  and  unreported  fishing; 
international  action  plan,  41445 

International  Commission  for  Conservation  of 
Atlantic  Tunas,  U.S.  Section  Advisory 
Committee,  6591.  47716,  49970,  58513 

International  Whaling  Commission,  120,  13948, 
26815,34443 

Marine  Fisheries  Advisory  Committee.  1 5618, 
60911 

Mid-Atlantic  Fishery  Management  Council. 
1601,3942.  10771.  11287.  11557.  15618, 
24184,  34444.  35902,  41960,  42992, 
45583,  46695,  53705,  56294,  56295, 
58046,  66236,  69500,  69737.  71091 

National  Sea  Grant  Review  Panel,  46436,  80417 

New  E^ngland  Fishery  Management  Council, 
2381,  5323.  5324.  8342.  8682,  10053, 
11558,  12514.  13723,  15129,  16186. 
17628,  18976,  20434,  21400,  25708. 
26586,  33809,  39133,  41446,  44759. 
46696.  48487,  49543,  49544,  49970, 
51810.  52987.  56295,  57171,  57172, 
58513.  59393,  63236,  64684,  66970. 
69500.  71092.  80418 

North  Pacific  Fishery  Management  Council, 

3207,  10771,  11986,  16187.32076,41638. 
49544,  49971,  50678.  51810.  52701. 
56295.  57592,  69501 

North  Pacific  Management  Council,  80419 
Northwestern  Hawaiian  Islands  coral  reef 

ecosystem  protection,  43206 
Pacific  Fishery  Management  Council,  1358, 

2931,  5615.  6996.  8124,  10476,  10772. 

15129,  16564,  19361.  24185.  31 146. 

31 147.  33300,  34663,  35053,  38508, 

44029,  44760,  45584,  50962,  5181 1. 

54842.  57593,  58514,  60617,  79072,  79073 
Science  Advisory  Board,  15130,  41446,  57172, 

61147 
South  Atlantic  Fishery  Management  Council, 

3208,  4804,  4805,  8342,  20434,  34663. 
40613,  48487,  50678,  51592.  62709.  66970 

U.S.  Coral  Reef  Task  Force,  44806 
U.S.  Exclusive  Economic  Zone;  Responsible 
Aquaculmre;  Code  of  Conduct;  workshops, 
64682 
Western  Pacific  Fishery  Management  Council, 
1145.  2140,  2931,  12972,  14543,  19362, 
20137,  20435,  24457,  25311,  57318, 
64932,  79808 
National  Weather  Service;  modernization  and 
restrucmring: 
Weather  Service  offices — 
Consolidation,  automation,  and  closure 
certification,  5616 
Natural  resource  damage  assessment  and 
restoration  plans;  availability,  etc.: 
Swanson  Creek  and  Patuxent  River.  MD.  70698 
New  Bedford  Harbor  Trustee  Council;  restoration 
ideas  for  New  Bedford  Harbor.  MA; 
comment  request.  46146 
NEXRAD  Information  Dissemination  Service 
(NIDS)  Agreement;  replacement  with 
government  operated  Radar  Product  Central 
Collection/Distribution  Service;  NIDS 
Agreement  extension  48488 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Canadian  Government  Fisheries  and  Oceans 
Department.  80838 
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National  Park 


Permits: 

Endangered  and  threatened  species,  2381,  7854, 
7855,  11288,  15131,  15312,  16894,  18310, 
20138,  20954.  25312,  30391,  31 147, 
34444,  34445,  36666,  38509,  39869, 
42992,  44760,  50185,  51295,  52988, 
58514,  59394,  62709,  64685,  65840, 
71092,  76612,  78146,  79808.  80419,  82977 

Exempted  fishing,  19363,  25709,  31149.  31303, 
52701,55223.58745 

Foreign  fishing,  51593.  62710 

Marine  mammals.  289,  1358,  1853.  2383.  6174. 
6175.  6360.  6997,  11291.  12972.  13723. 
13949.  14947,  16894,  19877,  19878, 
21401,  24185,  24186.  25912.  32077. 
35903.  35904.  36120,  36667.  36889. 
37361.  37362.  38810.  38811.  39601. 
39878.  40613,  41447.  42676,  43740. 
44030.  45039,  45360,  48221,  48679, 
49785,49786,  50185,  50504,  51811, 
52410,  5241 1.  53270,  53988,  55224, 
56296,  56297.  57318.  57319.  60171. 
6041 1,  61306,  64432,  64670,  64932, 
65841,  66718.  68983.  69737.  69738, 
75924,  80420,81844 
Reports  and  guidance  documents:  availability,  etc.: 

Endangered  Species  Act:  controlled  propagation 
of  species;  policy  statement.  56916 

Fishery  management  actions,  economic  analysis 
guidelines,  32078,  65841 

Habitat  Conservation  Planning  and  Incidental 
Take  Permitting  Process  Handbook;  final 
addendum,  35242 

In-lieu-fee  arrangements  for  compensatory 
mitigation,  66914 

RMS  Titanic;  research,  exploration,  and  salvage 
guidelines;  comment  request,  35326 

Sharks  conservation  and  management;  National 
Plan  of  Action;  comment  request.  47968 
Seabirds  in  longline  fisheries;  incidental  catch 

reduction,  national  plan  of  action,  4945 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  54501 
Sharks;  conservation  and  management;  national 
Dlan  of  action.  16186 

National  Park  Service 

RULES 

Concession  contracts;  solicitation,  award,  and 
administration.  20630 
Technical  corrections.  54155 
National  Park  System: 

[>enali  National  Park  and  Preserve,  AK;  special 

regulations.  37863 
Personal  watercraft  use.  15077 

PROPOSED  RULES 

Historic  properties  leasing  regulations.  77538 
National  Park  System: 

OfT-Road  Driving  Regulations  at  Fire  Island 
National  Seashore  Negotiated  Rulemaking 
Advisory  Committee;  intent  to  establish, 
70674 
Special  regulations: 

Denali  National  Park  and  Preserve,  AK; 
traditional  activities  defmition,  2920 
National  Capital  Region  Parks;  photo  radar 

speed  enforcement,  53208 
Yellowstone  National  Park,  John  D 

Rockefeller,  Jr.,  Parkway,  and  Grand  Teton 
National  Park;  snowmobile  and  snowplane 
use;  limitations  and  prohibitions,  79024 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 169. 
8735.  11603,  17528.  17529.  21009.  35661, 


3616!.  40125,  45397.  56324,  58100. 

60207.63260,64984,78185 
Reporting  and  recordkeeping  requirements, 

43036 
Submission  for  0MB  review;  comment  request, 

18122,25498,60208,61185 
Boundary  establishment,  descriptions,  etc.: 
Dayton  Aviation  Heritage  National  Historical 

Park.  OH.  41082 
Great  Smoky  Mountains  National  Park,  NC, 

24500 
Indiana  Dunes  National  Lakeshore.  IN,  1 1341 
Missouri  National  Recreational  River,  SO  and 

NE;  maps,  58791 
Mount  Rainier  National  Park,  WA.  4625 
Redwood  National  Park,  CA,  12573 
Rocky  Mountain  National  Park,  CO,  20830 
Committees;  establishment,  renewal,  termination, 
etc.: 
Native  Amencan  Graves  Protection  and 

Repatriation  Review  Committee,  6620 
Concession  contract  negotiations: 
Acadia  National  Park,  ME.  53030 
Cape  Cod  National  Seashore,  MA,  70733 
Crater  Lake  National  Park,  CA,  57619 
Katmai  National  Park  and  Preserve,  AK,  78507 
Concession  contracts  and  permits: 

Extension  of  expiring  contracts  for  up  to  one 

year,  75296,  78508 
Franchise  fee  determination  guidelines,  41083 
Environmental  statements;  availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  recreational 

off-road  vehicle  management  plan.  49593. 

70934 
Big  South  Fork  National  River  and  Recreation 

Area,  KY  and  TN,  11074 
Booker  T.  Washington  National  Monument, 

VA;  general  management  plan,  5887, 

17530 
Boston  Harbor  Islands  National  Recreation 

Area,  MA,  35662 
Cane  River  Creole  National  Historical  Park,  LA, 

37799 
Champlain  Valley  Heritage  Corridor  Project, 

NY  and  VT,  13791 
Channel  Islands  National  Park,  CA;  Anacapa 

Island  restoration  plan,  43782,  60677, 

70733 
Death  Valley  National  Park,  CA— 
General  management  plan,  54062 
Timbisha  Shoshone  Tribal  Homeland,  30607, 
39424,  45998 
Delaware  Water  Gap  National  Recreation  Area, 

PA,  44544 
Denali  National  Park  and  Preserve,  AK,  12028 
Dry  Tortugas  National  Park,  FL,  38853 
Dyke  Marsh  Wildlife  Preserve,  VA;  raised 

boardwalk,  etc.,  6392 
Fort  Davis  National  Historic  Site,  TX;  general 

management  plan.  80452 
Franklin  D.  Roosevelt  Home  National  Historic 

Site,  NY,  35662 
Gettysburg  National  Military  Park,  PA,  26237, 

56923 
Glacier  National  Park,  MT;  Lake  McDonald/ 

Park  Headquarters  Wastewater  Treatment 

System  Rehabilitation,  5888,  52130 
Glen  EchoParicMD,  48011 
Golden  Gate  National  Recreational  Area,  CA, 

38853 
Great  Egg  Harbor  National  Scenic  and 

Recreational  River,  NJ;  comprehensive 

management  plan.  44075 
Homestead  National  Monument  of  America. 

NE.  2641 
John  D.  Rockefeller.  Jr.  Memorial  Parkway. 

WY.  33572 
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Joshua  Tree  National  Park,  CA;  backcountry 

and  wilderness  management  plan,  4625 
Lassen  Volcanic  National  Park.  CA.  50563 
Lower  East  Side  Tenement  National  Historic 

Site,  NY,  35662 
Lower  Sheenjek  Wild  and  Scenic  River.  AK; 

study  and  legislative  environmental  impact 

statement,  36715 
Lower  St.  Croix  National  Scenic  Riverway,  MN 

and  WI.  61362,  70733 
Maurice  National  Scenic  and  Recreational 

River,  NJ,  31191 
Missouri  National  Recreational  River,  NE  and 

SD;  management  plan,  10542,  32121 
Mojave  National  Preserve,  CA;  general 

management  plan.  54064 
Mount  Rainier  National  Park,  WA;  general 

management  plan,  69783 
Natchez  Trace  Parkway,  TN,  AL,  and  MS, 

30129 
National  Capital  Parks-East.  Washington,  DC; 

U.S.  Park  Police  aviation  section  hangar 

and  fuel  system  improvements.  52438, 

67756 
New  Bedford  Whaling  National  Historical  Park, 

MA,  58286 
Niobrara  National  Scenic  River,  NE;  general 

management  plan,  32121 
Padre  Island  National  Seashore,  TX,  12029, 

60678 
Petrified  Forest  National  Park,  AZ.  64985 
Redwood  National  and  State  Parks,  CA,  20831 
Santa  Monica  Mountains  National  Recreation 

Area,  CA.  78186 
Shasta-Trinity-Whiskeytown  National 

Recreation  Area.  CA.  15172 
Shenandoah  Valley  Battlefields  National 

Historic  District.  VA.  20201,  50216,  69784 
Tallgrass  Prairie  National  Preserve,  KS,  60681, 

78508 
Voyageurs  National  Park,  MN,  37799.  49997, 

58791 
White  House  and  President's  Park,  Washington, 

DC;  comprehensive  design  plan,  25747 
Whitman  Mission  National  Histonc  Site.  WA, 

38300,  58792 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller,  Jr.,  Memorial 

Paricway,  WY  and  MT,  64986 
Yellowstone  National  Park,  MT.  50564 
Yosemite  National  Park.  CA— 
Merced  Wild  and  Scenic  River 

comprdiensive  management  plan,  1 170, 
41083.  50565.  69785 
Yosemite  Valley  Plan,  19923,  f>^956 
Environmental  statements;  notice  of  mtent: 
Badlands  National  Park,  SD.  45104 
Big  Bend  National  Parte,  TX.  25756 
Cane  River  Creole  National  Historical  Park,  LA. 

4625 
Chattahoochee  River  National  Recreation  Area, 

GA;  general  management  plan.  59869 
Colonial  National  Historical  Park.  Jamestown 

unit.  VA;  development  concept  plan,  58563 
Coronado  National  Memorial.  AZ.  8736 
Cumberlaitd  Island  National  Seashore,  GA; 

various  plans.  32122 
Curecanti  National  Recreation  Area.  CO; 

resource  protection  study,  25756 
Death  Valley  National  Park,  CA;  Furnace  Creek 

water  management  plan,  69786 
Death  Valley  National  Park.  CA  and  NV; 

Timbisha  Shoshone  Tribal  Homeland, 

13305 
Dry  Tortugas  National  Park,  FL,  30130 
Ebey's  Landing  National  Historical  Reserve, 

WA;  general  management  plan,  32122 

115 


National  Park 


Ellis  Island  South  Side,  New  York  Haiixv,  NJ, 

70734 
Fort  Vancouver  National  Historic  Site,  WA, 

1171 
Gaviota  Coast  Seashore,  CA,  55039,  63260 
George  Washington  Boyhood  Home,  VA; 

special  resource  study,  49593 
Glacier  National  Park,  MT,  35663,  55040 
Glen  Echo  Park,  MD,  13306 
Guadalupe  Mountains  National  Park,  TX,  8988 
Lake  Meredith  National  Recreation  Area  and 
Alibates  Flint  Quarries  National 
Monument,  TX,  2983 
Lincoln  Boyhood  National  Memorial,  IN,  21010 
Morristown  National  Historical  Park,  NJ,  16630 
Niobrara  National  Scenic  River,  NE; 

management  plan,  10542 
Pipestone  National  Monument,  MN; 

management  plan,  57620 
Point  Reyes  National  Seashore,  CA,  5365 
Saratoga  National  Historical  Park,  NY,  13306 
Star  Spangled  Banner  National  Historic  Trail 

Smdy,  80453 
Ulysses  S.  Grant  National  Historic  Site,  MO, 
42722 
Glacier  Bay  National  Park  and  Preserve,  AK; 

compensation  program  plan,  59869 
Grants  and  cooperative  agreements;  availability, 
etc  : 
Chesapeake  Bay  Gateways  and  Water  Trails 

Initiative,  12573 
Civil  War  battlefield  lands;  non-Federal 

acquisition,  33572,  60973 
Glacier  Bay  National  Park,  AK;  Dungeness  crab 
conunercial  fishery  crewmember  interim 
compensation  program,  15350 
Jurisdictional  transfers: 
Chaco  Culture  National  Historical  Park,  NM, 

57825 
Petroglyph  National  Monument,  NM,  57825 
Management  and  land  protection  plans; 
availability,  etc.: 
Point  Reyes  National  Seashore,  CA;  fire 

management,  5366 
Yellowstone  and  Grand  Teton  National  Parks 
and  John  D.  Rockefeller,  Jr.,  Memorial 
Parkway;  winter  use  plans;  record  of 
decision,  80908 
Meetings: 
Acadia  National  Park  Advisory  Commission, 

2643,33573,51843 
Aniakchak  National  Monument  Subsistence 
Resource  Commission,  10543,  16630, 
69958 
Boston  Harbor  Islands  Advisory  Council,  1171. 

5888,  32123,  38300,  49998,  67400 
Cape  Cod  National  Seashore  Advisory 

Commission,  1 1075,  31927,  37800,  54065, 
66554 
Concessions  Management  Advisory  Board, 

15921,49593 
Death  Valley  National  Park  Advisory 

Commission,  8989.  57620 
Delaware  Water  Gap  National  Recreation  Area 
Citizen  Advisory  Commission,  10544, 
42722 
Denali  National  Park  and  Preserve  Subsistence 

Resource  Commission,  5367,  48529 
Gates  of  Arctic  National  Park  Subsistence 
Resource  Conmiission,  25500,  66762 
Gettysburg  National  Military  Park  Advisory 

Commission,  3475.  24500,  47515 
Going-to-the-Sun  Road  Advisory  Committee. 

6620,  56923 
Golden  Gate  National  Recreation  Area  and 
Point  Reyes  National  Seashore  Advisory 
Commission,  19384,  46177,  56325,  79119 


Jamestown;  400th  anniversary,  54860 

Jimmy  Carter  National  Historic  Site  Advisory 
Commission,  17530 

Joshua  Tree  National  Park  Advisory 
Commission,  34496,  66763 

Kaloko-Honokohau  National  Historical  Park 
Advisory  Commission,  15648,  58794, 
80453 

Kenilworth  Park,  Washington,  DC;  clean  up  and 
planning  for  use  of  park,  2424,  5367 

Lake  Clark  National  Park  Suhsistoice  Resource 
Commission,  4626,  10544,  56325 

Manzanar  National  Historic  Site  Advisory 
Commission,  16630,  57826 

Mojave  National  Preserve  Advisory 
Commission,  1171,  59465 

National  Capital  Area;  2000  Christmas  Pageant 
of  Peace,  66763 

National  Capital  Memorial  Commission,  8736, 
49831,58101,82388 

National  Landmarks  Advisory  Commission, 
16410 

National  Park  of  American  Samoa  Federal 
Advisory  Conunission,  42723,  81544 

National  Park  System  Advisory  Board,  17530, 
64231,64986 

National  Preservation  Technology  and  Training 
Board,  24500,  32123,  39176,  63619 

Native  American  Graves  Protection  and 
Repatriation  Review  Committee,  6621, 
43036 

San  Francisco  Maritime  National  Historical  Park 
Advisory  Commission,  10544,  31191, 
69958 

Selma  to  Montgomery  National  Historic  Trail 
Advisory  Council,  24979,  36162 

Tallgrass  Prairie  National  Preserve  Advisory 
Committee,  1172,  56003 

Trail  of  Tears  National  Historic  Trail  Advisory 
Council,  15172,64457 

White  House  Preservation  Committee,  31191 

Wrangell-St.  EUas  National  Park  Subsistence 
Resource  Commission,  5367,  64721 

Mining  plans  of  operations;  availability,  etc.: 

Death  Valley  National  Park,  CA,  48529 

Wrangell-St.  Elias  National  Park  and  Preserve, 
AK,  17898 

National  Park  System: 
Management  policies  update,  2984,  49998 
Social  science;  policies  and  procedures,  75954 
National  Register  of  Historic  Places: 
Eligibility  determinations,  16631 
National  Historic  Landmarks;  boundaries,  50565 
Pending  nominations,  1 172,  1646,  2984,  3736, 
4998,  6222,  7561,  9295,  11603,  12028, 
13988,  15172,  16411,  17675,  18349, 
21010,  21786,  25500,  30130,  31346. 
33573,  34497,  35956,  37164,  37998, 
39424,  41084,  42028,  43782,  45797, 
46735.  48251,  49594,  50718,  52439. 
54065,  55041,  56325,  57826,  59870, 
60209,  61186,  63261,  64721,  66554, 
69045,  69958,  70734,  76281,  77390, 
79424,81882 


National  Trail  Systems: 

Official  trail  marker  insignias — 
Appalachian  National  Scenic  Trail,  16412 
California  National  Historic  Trail,  16412 
Ice  Age  National  Scenic  Trail,  16413 
Juan  Bautista  de  Anza  National  Historic  Trail, 

16413 
Mwinon  Pioneer  National  Historic  Trail, 

16413 
Natchez  Trace  National  Scenic  Trail,  16414 
National  Recreation  Trails,  16417 
North  Country  National  Scenic  Trail,  16414 
Oregon  National  Historic  Trail,  16415 
Overraountain  Victory  National  Historic 

Trail,  16415 
Pony  Express  National  Historic  Trail,  16416 
Santa  Fe  National  Historic  Trail,  16416 
Selma  to  Montgomery  National  Historic 

Trail,  16416 
Trail  of  Tears  National  Historic  Trail,  16417 
National  Underground  Railroad  Network  to 
Freedom  Act;  implementation: 
Underground  Railroad  Network  to  Freedom; 
official  symbol  designation,  61363 
National  Wild  and  Scenic  Rivers  System: 

Big  and  Little  Darby  Creeks,  OH,  69959 
Native  American  Graves  Protection  and 
Repatriation  Act:,  6621 
Disposition  of  culturally  unidentifiable  human 
remains;  recommendations,  36462 
Native  American  human  remains  and  associated 
fimerary  objects: 
61 1th  Air  Support  Group,  Elmendorf  Air  Force 
Base,  AK— 
Inventory  from  Sheraya  Island,  AK,  2424, 
33349 
Agate  Fossil  Beds  National  Monument  et  al., 
NE— 
Inventory  from  Nebraska  panhandle  region. 
33350 
American  Heritage  Center,  University  of 
Wyoming,  WY— 
Ah-Ho-Ap-Pa,  Spotted  Tail's  daughter 
(Rosebud  Sioux  remains),  44544 
American  Museum  of  Natural  History,  New 
York,  NY- 
Inventory  from  southern  California,  60682 
Inventory  possibly  from  Klamath  County, 
OR,  57827 
Anthropological  Studies  Center,  Archaeological 
Collections  Facility,  Sonoma  State 
University,  CA — 
Inventory  from  Dry  Lagoon  State  Park,  CA, 

2425 
Inventory  from  Garland  Island  et  al.,  CA, 

75955 
Inventory  from  Gamer  Island  Site  et  al.,  CA, 

49998 
Inventory  from  Site  CA-KIN-10,  King 

County,  CA,  50000 
Inventory  from  Suscol  Site,  Napa  County, 
CA,  67756 
Arizona  State  Museum,  AZ — 
Inventory  from  various  sites  in  Arizona, 
83079 
Arkansas  Archeological  Survey.  AR — 

Inventory  from  Parkin  State  Park,  AR,  24501 
Bemice  Pauahi  Bishop  Museum,  Honolulu, 
HI— 
Inventory  from  Kawaihae.  Kohala,  Island  of 

Hawaii,  17899 
Tobacco  pipe,  etc.,  from  Oahu,  HI.  17305 
Wooden  images,  feather  cape  fragment, 
wooden  fiinnel.  bracelet,  etc.,  from 
Kawaihae,  Kohala,  Island  of  Hawaii, 
17898 
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Buffalo  Bill  Historical  Center,  WY— 
Yellow  Hair's  scalp  (Cheyenne  Indian), 
60974 
California  State  University,  Anthropology 
Department,  CA;  inventory  from  Fresno, 
Kings,  and  Madera  Counties,  CA,  48530 
Camegie  Museum  of  Natural  History,  PA — 
Cayuga  culniral  items  from  Upper  Cayuga, 
NY,  24712 
Casa  Grande  Ruins  National  Monument, 
Coolidge.  AZ;  cultural  items  used  by 
Tohono  O'odham  Nation  of  Arizona  for 
Vikita  ceremony,  46944 
Chugach  National  Forest.  Anchorage,  AK — 
Bone  needles,  etc.,  from  Prince  William 
Sound  Region,  AK,  16957 
Dayton  Museimi  of  Natural  History,  OH— 

Apache  human  remains,  26629 
Denver  Art  Museum,  CO — 
Motoki  Society  buffalo  headdress  bundle, 

etc.,  11075 
Motoki  Society  snake  headdress  bundle,  etc., 
24712 
Federal  Bureau  of  Investigation,  San  Francisco, 
CA— 
Chief  Little  Bear  (Ute  Indian);  scalp  with 
eagle  feather,  24501 
Field  Museum  of  Natural  History,  IL — 

Totem  pole  from  Cape  Fox,  AK,  63883 
Florida  Museum  of  Natural  History,  University 
of  Florida,  FL — 
Mammy  Trot  (Seminole  or  Miccosukee 
woman)  et  al.,  58102 
Forest  Service,  Ocala  National  Forest,  FL — 
Inventory  from  Silver  Glen  Springs,  Ocala 
National  Forest,  FL,  45397 
Forest  Service,  Southwestern  Region, 

Albuquerque,  NM,  and  State  Archaeologist 
Office,  University  of  Iowa,  lA— 
Inventory  from  Sierra  Ancha  Experimental 
Forest,  Tonlo  National  Forest,  AZ, 
81884 
Haffenreflfer  Museum  of  Anthropology,  Brown 
University,  RI — 
Inventory  from  Burr's  Hill,  RI,  59199 
Inventory  from  Merepoint,  Brimswick,  ME, 

56326 
Wampanoag  cultural  items  from  Burr's  Hill, 
RI,  58794 
Heard  Museum.  Phoenix,  AZ — 

Rattles  and  paddles,  1 1076 
Illinois  State  Museum,  IL — 

Inventory  from  Orange  County,  CA,  45398 
Indiana  State  Museum  and  Historic  Sites,  IN — 

Inventory  from  Cass  County,  IN,  45398 
Kansas  State  Historical  Society,  KS — 
Cultural  items  from  Phillips  County,  KS, 

52440 
Inventory  from  Kansas  and  Nebraska,  55041 
Land  Maiuigement  Bureau.  Alaska  State  Office, 
AK— 
Arrowheads,  etc.,  from  Cape  Krusenstem  et 

al.,  AK,  63883 
Inventory  from  Cape  Krusenstem  et  al,  AK, 

45401 
Inventory  from  construction  site  in  Eagle, 
AK,  24714 
Land  Management  Bureau,  Arizona  State 
Office,  AZ— 
Inventory  from  salvage  excavations  near 
Littlefield.  AZ.  45399 
Land  Management  Bureau,  California  State 
Office,  CA— 
Culniral  items  from  ancient  Lake  Cahuilla, 

CA,  26628 
Inventory  from  Imperial  County,  CA,  63619 


Land  Management  Bureau.  Nevada  State  Office, 
NV— 
Inventory  from  Kramer  Cave,  Washoe 
County,  NV,  45402 
Land  Management  Bureau,  New  Mexico  State 
Office,  NM— 
Inventory  fix>m  Anasazi  pueblo  site,  NM, 
59199 
Lost  City  Museum,  NV— 

Inventory  from  Overton,  NV,  69960 
Louisiana  State  University  Museum  of  Natural 
Science,  LA — 
Inventory  from  Fatherland  Site,  MS,  77908 
Inventory  from  Glenn  McCullogh  Place,  MS, 

et  al.,  77910 
Inventory  from  Nick's  Place,  Avoyelles 

Parish,  LA,  et  al.,  77907 
Inventory  from  various  sites  in  Louisiana, 
77905,  77908 
Marine  Corps  Base  Camp  Pendleton,  U.S. 
Marine  Corps,  CA;  inventory  from  San 
Diego,  CA,  49832 
Maxwell  Museum  of  Anthrofwlogy,  University 
of  New  Mexico,  NM — 
Leather  medicine  man's  cap  with  turkey 
feathers,  2425 
Mendocino  National  Forest,  CA — 

Inventory  from  Butte  County,  CA,  60974 
Miami  University,  Sociology,  Gerontology,  and 
Anthropology  Department,  OH — 
Cayuga  record  stick,  etc.,  20201 
Milwaukee  Public  Museum,  WI — 
Inventory  from  mound  groups  on  Menominee 

reservation,  WI,  24502 
Inventory  from  Oregon,  2426 
Minnesota  Historical  Society,  MN — 
Cultural  items  (woven  yam  bag,  hand  drums, 
etc.)  from  Grand  Portage,  MN,  57208 
Museum  of  Anthropology,  University  of 

Michigan,  Ml;  inventory  from  Battle  Point 
Site,  Ottawa  County,  MI,  16958 
Museum  of  Natural  History,  NY — 

Inventory  from  King  County,  WA,  56924 
Museum  of  New  Mexico,  NM — 
Cultural  items  from  Torrance  County,  NM, 

52440 
Inventory  from  Socorro  and  Torrance 
Counties,  NM,  52441 
National  Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology, 
Washington,  DC — 
Black  Horse  (Cheyenne  man).  75954 
Inventory  from  unknown  areas  in  Oregon  and 

California,  83081 
Native  Hawaiian  remains,  33351 
Nrtiraska  State  Historical  Society,  NE — 
Inventory  from  Genoa  and  Clarks  sites 

(Pawnee  villages),  2426 
Inventory  from  Valley,  Lancasta,  and  Nance 
Counties,  NE,  2427 
Nevada  Operations  Office,  Energy  Department, 
NV— 
Cultural  items  from  Nevada  Test  Site,  NV, 
26629 
Oshkosh  Public  Museum,  WI— 
Inventory  from  Menominee  County,  MI,  et 

al..  63885 
Inventory  from  Menominee  Indian 

Reservation,  WI  (remains  of  Chief 
Oshkosh  and  one  of  his  wives),  63884 
PalmCT  Foundation  for  Chiropractic  History, 
Davenport.  lA — 
Inventory  from  Baldwinsville,  NY,  69961 
Inventory  from  Clifton  Springs,  NY,  70362 
Inventory  from  Santa  Barbara  Channel 
Islands,  CA,  77909 
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Peabody  Essex  Museum,  MA — 
Inventory  from  Cayuga  County,  NY,  70363 
Inventory  from  Hawaii,  45403 
Peabody  Museum  of  Archaeology  and 

Ethnology,  Harvard  Umvcrsity,  MA — 
Captain  Posh-ka  of  Kuh-lah-na-pi  Tribe  of 

Pomo  Indians  (remains),  70363 
Inventory  from  Georgia,  1 1077 
Inventory  from  Klamath  Reservation,  OR, 

60683 
Inventory  from  Oklahoma,  5(X)02 
Inventory  from  Old  Ponca  Agency,  Kent 

County,  NE,  76282 
Inventory  from  Rhode  Island,  49833 
Memorial  totem  pole  bearing  Brown  Bear 
crest  from  Old  Cape  Fox  village,  AK. 
19795 
Objects  from  Fort  Stevenson,  Dakota 

Territory,  55042 
Omaha  hide  scraper  of  elk  antler  from 

Douglas  or  Sarpy  County,  NE,  63886 
Pawnee  iron  hatchet  and  adze  head  from 
Nebraska,  52442 
Peabody  Museum  of  Archaeology,  Phillips 
Academy,  MA — 
Textile  fragment  from  Warren,  RI,  50001 
Peabody  Musetmi  of  Natural  History,  Yale 
University,  CT — 
Inventory  from  Kansas,  1 1077 
Inventory  from  Mystic  and  Groton,  CT, 
80956 
Pipestone  National  Monument,  Pipestooe, 
MN— 
Pipe  betonging  to  Osage  Chief  Roan  Horse, 
16959 
Public  Museum  of  Grand  Rapids,  MI — 
Marpiya  Okinajin;  Dakota  man  executed  in 
1 862  folloMqng  United  States-Dakota 
War,  33352 
Putnam  Museum  of  History  and  Natural 
Science,  I A — 
Inventory  from  Trudeau  Site,  West  Feliciana 
Parish,  LA,  58103 
Rhode  Island  Histoncal  Society,  RJ— 
Lanen  spoons  and  small  copper  bells  from 
Burr's  Hill,  RI,  58794 
Rochester  Museum  and  Science  Center,  NY — 
Inventory  from  Cayuga  and  Wayne  Counties, 

NY,  69961 
Inventory  from  Madison  and  Oneida 

Counties,  NY,  11078 
Inventory  from  Montgomery  County,  NY, 

69962 
Inventory  from  Onondaga  County,  NY,  69963 
Inventory  fixjm  various  sites  in  New  York, 
69963 
Salinas  Pueblo  Missions  Nati'-.il  Monument. 

Mountainair,  NM;  inveic  -y,  46945,  46947 
San  Diego  Archaeological  Center,  San  Diego 
CA— 
Pipe  fiagments  and  crystals  from  Santee,  CA, 

16959 
Projectile  points  and  beads  from  Santee 
Greens  Site,  CA,  33352 
San  Diego  State  University,  CA — 
Inventory  from  Casa  Grande/Gila  Butte  and 

Tucson,  AZ,  79120 
Inventory  from  La  Flctir  site,  CA,  63621 
Inventory  fium  San  Diego  and  Imperial 

Counties.  CA,  63622 
Inventory  from  various  sites  in  California, 
79121 
San  Francisco  State  University,  Anthropology 
Department,  CA — 
Inventory  from  Don  Pedro  Reservoir,  CA, 

80957 
Inventory  from  Madera  ct  al.,  CA,  80959 
Inventory  from  Ophir,  CA,  80958 
Inventory  from  Williams  Valley,  CA,  80958 
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School  of  American  Research,  Santa  Fc,  NM; 

Kiva  jars,  etc.,  11079 
Seneca  Falls  Historical  Society,  NY — 
Inventory  from  Seneca  and  Cayuga  Lakes 
region,  NY,  83082 
Shiloh  Museum  of  Ozark  History,  AR— ^ 

Inventory  from  southern  Arkansas,  56326 
South  Dakota  State  Archaeological  Research 
Center,  SD— 
Inventory  from  Clay  County,  SD,  36464 
Yankton  Sioux  cultural  items  from  Vermillion 
Bluff  Village,  SD,  24714 
State  Archaeologist  OflTice,  University  of  Iowa, 
lA— 
Inventory  from  Cherokee  and  Plymouth 

Counties,  lA,  52442 
Inventory  from  Des  Moines  County,  lA, 

52443 
Inventory  from  Lyon  County,  lA,  56327 
Inventory  from  Mills  County,  lA,  57369 
Inventory  from  Polk  County,  lA,  55045 
Inventory  from  San  Joaquin  Valley,  CA, 

81883 
Inventory  from  Scott  and  Dubuque  Counties, 

lA,  et  al.,  55044 
Inventory  (rom  various  sites  in  Iowa,  81886 
Inventory  from  various  sites  in  New  Mexico 
and  Colorado.  81885 
State  Historical  Society  of  Iowa,  lA — 
Inventory  from  Allamakee  County,  lA,  et  al., 

55043 
Inventory  from  Des  Moines  County,  lA, 

52443 
Inventory  from  Lyon  County,  lA,  52444 
Inventory  fiwm  Plymouth  County,  lA,  58795 
State  Museum  of  Pennsylvania,  PA — 

Inventory  from  Conestoga  Indian  Town  Site, 

PA,  63886 
Inventory  from  various  sites  in  Pennsylvania, 

64232 
Inventory  from  Wyandotte  Town  Site,  PA, 
63887 
Tongass  National  Forest,  AK — 
Inventory  from  Cofiman  Cove  Site,  Prince 

of  Wales  Island,  et  al,  AK.,  50002 
Inv.Titory  from  Mitkof  Island,  AK,  50000 
University  Museum,  University  of  Arkansas, 
AR;  inventory  from  Crittenden  County, 
AR,  49835 
University  of  Alaska  Museum,  Fairbanks,  AK — 
Bone  wedge  and  pumice,  etc.,  fit)m 

Kachemak  Bay  Region,  AK,  16961 
Inventory  fit)m  Sledge  Island,  AK,  36464 
Worked  bone  fix)m  Kachemak  Bay  Region, 
AK,  16960 
University  of  Denver,  Anthropology  Department 
and  Museum,  CO — 
Inventory  from  Alabama  Mounds  1  and  2, 

AL.  64457 
Inventory  from  Churchill  County,  NV,  67758 
Inventory  fh)m  Hales'  Point  Mound, 
Lauderdale  County,  TN,  67759 
Inventory  from  La  Veta,  Huerfano  County, 

CO,  66556 
Inventory  from  Pueblo  Blanco,  Santa  Fe 

County,  NM,  67757 
Inventory  from  Sandoval  County,  NM,  55046 
Inventory  from  Wind  River  Reservation, 
Fremont  County,  WY,  67759,  69995 
University  of  Missouri-Columbia,  Museum  of 
Anthropology,  MO — 
Inventory  from  Saline  County,  MO,  44545 
University  of  Nebraska-Lincoln,  NE — 
Inventory  from  Barrow,  AK,  44545 
Inventory  from  unknown  locations,  58803 
Inventory  from  various  sites  in  Nebraska, 
58796 


University  of  Pennsylvania,  Museum  of 
Archaeology  and  Anthropology,  PA — 
Inventory  from  Cayuga  County,  NY,  2428 
Inventory  from  Norton  Sound  Region,  AK, 

20201 
Inventory  from  Yukon  Island,  AK,  24503 
Utah  Museum  of  Natural  History,  UT; 
ceremonial  feathers,  etc.,  from  Navajo 
hogan  in  southeastern  Utah,  21787 
Virginia  Department  of  Historic  Resources,  VA; 
inventory  from  Rockbridge  County,  VA, 
6622 
Washington  State  Historical  Society,  WA; 
inventory,  45403 
Oil  and  gas  plans  of  operations;  availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  1 1079 
Padre  Island  National  Seashore,  TX;  3D  seismic 
operation,  5 1 844 
Realty  actions;  sales,  leases,  etc.: 
Califoniia,  20831,57620 
Saint  Paul's  English  Lutheran  Church, 
Washington,  DC,  11080 
Recreation  management  restrictions,  etc.: 
Golden  Gate  National  Recreation  Area,  CA; 
year-round  closure  at  Fort  Funston; 
comment  request,  44546,  45998,  56594 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Commercial  filming  and  photography  location 

fee  schedules;  guidance,  78186 
Director's  Order  1 9;  records  management, 

37164 
Director's  Order  42;  accessibility  for  visitors 
with  disabilities  in  NPS  programs, 
facilities,  and  services,  5887 
Director's  Order  47;  soundscape  preservation 

and  noise  management,  18350,  48530 
Director's  Onier  5 1 ;  emergency  medical  service 

program;  policies  and  procedures,  50565 
Director's  Order  53;  special  park  uses;  policy 

guidance  for  managers,  20832 
Director's  Order  55;  National  Park  Service 

Organic  Act;  interpretation,  56003 
Director's  Order  58;  Structural  Fire 
Management  Program,  33827 
Director's  Order  87;  non-NPS  Federal-Aid  roads 

and  highways  in  NPS  units,  1 8350 
Director's  Order  90;  Value  Analysis  Program; 

policies  and  procedures,  52782,  53334 
Lake  Mead  National  Recreation  Area,  NV; 

vacation  cabin  site  policy,  47516,  69787 
Simplified  concession  contracts;  revision,  44894 
Standard  concession  contract;  revision,  26052 
Standard  language  concession  contracts  and 
environmental  protection  provisions; 
amendments  arid  exhibits,  9060 
Yosemite  National  Park,  El  Portal 
Administrative  Site,  CA;  leasing 
regulations/guidelines,  10545,  30608 
Telecommunications  facilities;  construction  and 
operation: 
Golden  Gate  National  Recreation  Area,  CA, 

51844 
Great  Falls  Park,  VA— 
Cellular  telephone  monopole  with  support 

facility,  35664 
Wireless  telecommunication  facility 
placement,  59013 
Lake  Mead  National  Recreation  Area,  NV, 
43380,  56328 

National  Partnership  for  Reinventing 
Government 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
BEST  Communities;  performance  partnerships 
to  boost  education,  skills,  training,  and 
lifelong  learning,  6240 


National  Science  FoundiUion 

RULES 

Freedom  of  Information  Act  and  Privacy  Act; 

implementation,  1 1 740 
Nondiscrimination  on  basis  of  sex  in  federally 

assisted  education  programs  or  activities, 

52858 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 

Semi-annual  agenda,  23652,  74694 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1 82, 

5916,  14320,  17681,  40143,  50029,  55056, 

58297,81549,81902 
Submission  for  OMB  review;  comment  request, 

1647,  11808,  34740,  35964,  36740,  54565, 

59879,  75734,  79906 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc.,  1648,  5375,  6398,  8210, 
19394,  19395,  19929,  21212,  30641,  33377, 
41738,  52446.  55644,  59025,  59026,  59471, 
61365,  63101.  63265,  67020,  75734,  79907 
Committees;  establishment,  renewal,  termination, 
etc.: 
Business  and  Operations  Advisory  Committee. 

66565 
Environmental  Research  and  Education 

Advisory  Committee,  24716 
Graduate  Education  Special  Emphasis  Panel  et 

al.,  39442,  40702 
International  Arctic  Research  Center  Oversight 

Council.  49600 
National  Science  Board,  7569,  17682 
U.S.  National  Assessment  Synthesis  Team  (No. 

5219),  4628.  59215 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  Ocean  Ecosystems  Dynamics  Project, 

16883 
Meetings: 
Advanced  Computational  Infrastructure  and 

Research  Special  Emphasis  Panel,  19930, 

26239,  58822 
Advanced  Networking  and  Infrastructure 

Research  Special  Emphasis  Panel,  6241, 

6242,  36740,  54079.  63102,  80468 
Alan  T  Waterman  Award  Committee,  21% 
Anthropological  and  Geographic  Sciences 

Advisory  Panel,  10836,  60218 
Artificial  retina,  research  to  develop;  seminar, 

69052 
Astronomical  Sciences  Special  Emphasis  Panel. 

21793.58823.67414 
Bioengineering  and  Environmental  Systems 

Special  Emphasis  Panel,  2988.  13055. 

139%.  26240,  31613,  34504,  38863, 

38864,  38865,  41 101,  51339,  60981, 

63102,  64263.  66566,  67415 
Biological  Infl^smicture  Advisory  Panel.  15182, 

66566,67415 
Biological  Infrastructure  Special  Emphasis 

Panel.  139% 
Biological  Sciences  Advisory  Committee, 

13056,  26240,  39443,  41101,  63102 
Biological  Sciences  Special  Emphasis  Panel, 

21%,  2197,  4567,  4628,  10837,  13996, 

19930,  26240.  60218,  75318,  80468 
^  Biomolecular  Processes  Advisory  Panel,  10837, 

51339,58823 
Biomolecular  Structure  and  FuiKtion  Advisory 

Panel,  13056,  52448.  58823 
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Cell  Biology  Advisory  Panel,  10838,  13056, 

52448,  52449 
Chemical  and  Transport  Systems  Special 

Emphasis  Panel,  2988,  10838,  13997. 

19930,  37804,  38864,  38865,  46181, 
58823,  58824,  60219.  60981,  63102, 

67415,  80468 

Chemistry  Special  Emphasis  Panel,  17682, 

37804,  52449.  58824,  60219,  80469 

Civil  and  Mechanical  Systems  Special  Emphasis 
Panel,  536,  7569,  7570,  19930,  21793, 

26240,  31613,  34504.  37804,  37805, 
40703,  42732,  43039,  57402,  58825, 
63103,  64263,  66566,  66567,  77045, 
77046,  77675,  77676.  80469 

Cognitive,  Psychological,  and  Language 

Sciences  Advisory  Panel,  13056.  60219, 

60981 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee,  15654, 

34504,38863,51339 
Computing-Communications  Research  Special 

Emphasis  Panel,  2197.  2989.  6242,  60220, 

63103.67415.  77046 
Design.  Manufacture,  and  Industrial  Innovation 

Special  Emphasis  Panel.  4628,  6242,  7570, 

10839,  13057,  13997,  15182,31614, 

37805,  38865.  41 102.  51339.  60982, 

67416,  77046 

Developmental  Mechanisms  Advisory  Panel, 

19930.46181 
Earth  Sciences  Proposal  Review  Panel,  6242, 

19931,  46181,  57402,  60220,  66567 
Ecological  Studies  Advisory  Panel,  58825, 

60220,  80469 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel,  7570,  7571,  13057,  58825 
Educational  Systemic  Reform  Special  Emphasis 

Panel,  26240,  26241 
Education  and  Human  Resources  Advisory 

Committee.  13058.  60221,  60982 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  2197.  2989,  4567.  4568, 

10839,  13058.  15183,  19931,26241, 

31614,  32130,  36740,  37805.  38864, 

41 102,  58825,  60221.  64263.  66567,  80470 
Elementary,  Secondary,  and  Informal  Education 

Special  Emphasis  Panel,  13997,  42732, 

66567 
Engineering  Advisory  Committee,  19931,  58826 
Engineenng  Education  and  Centers  Special 

Emphasis  Panel.  13058,  19932,  21793, 

26241,  32131,  34504.  43039.  66567,  67416 
Environmental  Research  and  Education 

Advisory  Council.  56346 
Equal  Opportunities  in  Science  and  Engineering 

Advisory  Committee.  7571,  58826 
Experimental  and  Integrative  Activities  Special 

Emphasis  Panel,  537,  10839,  13058, 

15183,  31614,  32131,  38864,  41102. 

46181,52449,66568 
Experimental  Program  to  Stimulate  Competitive 

Research  Special  Emphasis  Panel.  10839. 

26241.41102 
Genetics  Advisory  Panel.  10840,  31615,  51340 
Geosciences  Advisory  Committee,  19932, 

44077,  46747,  60982 
Geosciences  Special  Emphasis  Panel,  4628, 

13059,  15654,  18139.  18140.  19932, 

26242,  31615,  37806,  50030,  60221,  80470 
Graduate  Education  Special  Emphasis  Panel, 

2198,32131,44078.54079 
Human  Resource  Development  Special 

Emphasis  Panel.  13059,  19932,  21793, 

46747,  58826.  63103,  66568,  67416 
Information  and  Intelligent  Systems  Special 

Emphasis  Panel,  2989,  13059,  31615, 

34505.  37806.  58826,  58827 


Integrative  Activities  Special  Emphasis  Panel, 

31615,  49600,  51340,  55305,  58827 
Interagency  Arctic  Research  PoUcy  Committee. 

7400 
International  Arctic  Research  Center  Oversight 

Council.  56346.  58828,  77046 
Materials  Research  Special  Emphasis  Panel, 

2990,  13060,  21794,  54079,  55305,  56346, 

56347,  66568,  80470 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  4568,  13997,  58828 
Mathematical  Sciences  Special  Emphasis  Panel, 

537,  2198,  2199,  7571,  13060,  13998, 

15183,  55305,  57402.  57403.  58828. 

64263,  66569,  67416 
Methods,  Cross-Directorate  and  Science  and 

Society  Advisory  Panel.  7572,  15183, 

21794,60982,63104 
Neuroscience  Advisory  Panel,  6242.  6243. 

7572,  54080,  57403 
NSB  Public  Service  Award  Committee.  10840, 

67416 
Physics  Special  Emphasis  Panel,  6243,  7572. 

13060,  15654,  31616.  42732,  55305, 
58828,  60983,  64264.  66569,  80471 

Physics  Special  Emphasis  Panel  et  al.,  75318 
Physiology  and  Ethology  Advisory  Panel,  2990, 

13061,  15184,  15654,  52449,  57403,  58829 
Polar  Programs  Advisory  Cotnmittee,  18140, 

21795,26242,42732,60983 
Polar  Programs  Special  Emphasis  Panel,  35145, 

37806,50030,50031 
President's  Committee  on  National  Medal  of 

Science,  50031 
Public  Affaire  Advisory  Group,  15184,  18378, 

36741,54080 
Research  Evaluation  and  Communication 

Special  Emphasis  Panel,  21795,  31616. 

32131,60221,60983,80471 
Small  Business  Industrial  Innovation  Advisory 

Committee,  18140,  21795,  40703,  42732, 

57404,  60984 
Small  Business  Industrial  Innovation  Special 

Emphasis  Panel,  49600 
Social  and  Political  Science  Advisory  Panel, 

13998,  17682,60984 
Social,  Behavioral,  and  Economic  Sciences 

Advisory  Committee,  21795,  60221 
Social,  Behavioral,  and  Economic  Sciences 

Special  Emphasis  Panel,  66569 
Systematic  and  Population  Biology  Advisory 

Panel,  19932.58829,80471 
U.S.  National  Assessment  Synthesis  Team, 

31616,33849.46182 
Undergraduate  Education  Special  Emphasis 

Panel,  6243,  18140,  38865,  55305,  58829 
Meetings;  Sunshme  Act.  791,  3742.  12283,  24513, 

46004,  56942,  60222,  69795,  7631 1 
Privacy  Act: 

Systems  of  records,  58575 
Reports  and  guidance  documents;  availability,  etc.: 
Climate  Change  Intergovernmental  Panel;  third 

assessment  report,  21795 
National  Assessment  Synthesis  Report,  36845 
U.S.  National  Assessment  Synthesis  Team;  final 

report,  75319 

National  Skill  vtaiuiards  Board 

NOTICES 

Meetings    l?n3S   7SSnfi   S 303 3,  69967 

National  I  cleconiniunications  and 
Information  Administration 

NOTICES 

.us  domain  space;  management  and  administration, 
50964 


NRCS 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30956 
Digital  Millennium  Copyright  Act: 
Electronic  commerce  development;  report  to 
Conp-ess,  35673.  63626 
Global  Positioning  System/ultrawideband 

measurement  plan,  comment  request,  49544 
Grants  and  cooperative  agreements;  availability. 
etc.: 
Pan-Pacific  Education  and  Communications 
Experiments  by  Satellite  (PEACESAT) 
Program,  49787 
Public  Telecommunications  Facilities  Program, 
9188,  80710 
Applications  received;  list,  30516 
Technology  Opportunities  Program,  682,  31416 
Meetings: 
Advanced  mobile  communications/third 
generation  wireless  systems;  open 
electronic -mail  discussion  fortun,  70550 
All-hazard  warning  network;  comment  request, 

40080 
Child  Online  Protection  Act  Commission,  8682 
Global  positioning  system/ultrawideband 

operational  scenarios  development,  52989 
Minority  media  ownership;  comment  request, 

40081 
Rural  and  small  market  access  to  local 
television  broadcast  signals,  7362 
Technological  tools  and  developments  that  can 
enhance  consumer  pnvacy  online; 
workshop,  49545 
Telephone  number  mapping  protocol,  77590 
Third  generation  wireless  systems  deployment 
in  United  Sutes,  64687 
Satellite  communications  market  and  role  of  '% 
intergovernmental  satellite  organizations; 
comment  request,  20804 
Senior  Executive  Service: 

Performance  Review  Board,  membership,  58746 
Ultrawideband  signal  effects  on  Federal  radio 
receivere;  ultra widd)and  systems  test  plan; 
comment  request,  40614 

National  Transportation  Safety  Board 

RULES 

Practice  and  procedure: 

Air  safety  enforcement  proceedings;  emergency 
determinations,  42637 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 

Little  Rock,  AR;  American  Airiines,  Inc.,  Flight 
1420,  McDonnell  Douglas  MD-82; 
accident,  3256 
Port  Hueneme,  CA;  Alaska  Airlines  Flight  261; 
accident,  '.6669 
Meetmgs: 

Commercial  drivers  license  and  medical 

certification;  hearing,  2443 
Pipeline  safety;  hearing.  67417 
Meetings;  Sunshine  Act,  4855,  24230,  25506, 
26857,  30642,  31617,  33377,  35965,  38306. 
41509,  44548,  49840,  67020,  67782,  69967 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  10565,  56012 

Natural  Resources  Conservation 
Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Headquartere  reorganization,  14781 
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Support  activities: 
Prime  and  unique  fannlands;  important 
farmlands  inventory,  57537 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Agriculttiral  Air  Quality  Task  Force,  48675 
Conservation  Practices  National  Handbook: 
Conservation  practice  standards,  new  or  revised; 
comment  request.  6355,  19357,  57803 
Environmental  statements;  availability,  etc.: 
Barataria  Basin  Landbridge  Shoreline  Protection 

Project.  LA,  8116 
Black  Bayou  Culverts  Hydrologic  Restoration 

Project.  LA,  35885 
Buffalo  Rapids  Watershed,  MT,  2577 
Caernarvon  Diversion  Outfall  Management 

Project,  LA,  14939 
Environmental  Quality  Incentives  Program;  Five 
States  Grazing  Emphasis  Geographic 
"■^  <>     Priority  Area;  42335 

Holbrook  Lake  Ditch  Watershed  Project,  CO, 

70690 
Indian  Creek  Project  Area.  PA.  51292 
Meadow  Branch  Watershed.  NC,  81 17 
Mission-Lapwai  Creek  Supplemental  Number  2 

Watershed  Protection  Project.  ID,  64202 
Peiry  Ridge  West  (CS-30),  LA,  63056 
Santa  Cruz  Watershed,  NM,  57592 
South  Chickamauga  Creek  Watershed,  GA  and 

TN,  44519 
South  Darlington  Watershed,  SC,  16873 
Stony  Creek  Watershed,  Ml.  65829 
TE-36  Thin-Mat  Floating  Marsh  Enhancement 

Demonstration  Project,  LA,  1 1 760 
Upper  Deckers  Creek  Watershed,  WV,  36109 
Williamson  River  Delta  Restoration  Project. 
OR,  47711 
Environmental  statements,  notice  of  intent: 
New  Porter  Bayou  Watershed.  MS,  20133 
Upper  Tygart  Valley  River  Watershed,  WV, 
13712 
Field  office  technical  guides;  changes: 
Alabama,  54992 
Arizona,  75239 
California,  78142 
Indiana,  5307.  1 1760.  26809,  38499,  48676, 

57592,61302,81820,81821 
Iowa,  2928,  6584 
Kentucky,  7348 
Louisiana,  8681 
Mississippi,  8681 
New  Mexico,  52695 
New  York,  18031,  38498,  80829 
North  Dakota.  16165 
Ohio.  46424 

Oregon.  8335.  16373.  30390,  76984 
South  Dakota.  39121.  40077,  51292,  55500, 

79070 
Tennessee,  32075,  35602 
Texas,  17253 
Virginia.  64660 
Washington,  8335,  30390 
Wisconsin,  10046,  10466.  44756 
Meetings: 

^CTCultural  Air  Quality  Task  Force.  3653. 

38241 
■\gnculture  and  forestry  maintenance  in  rapidly 

growing  areas;  listening  forums.  40606 
Farmland  Protection  Policy  Advisory 

Committee,  46146 
USDA  Policy  Advisory  Committee  on  Farmland 
Protection,  public  forums  on  maintaining 
agriculture  and  forestry  in  rapidly  growing 
areas,  44757 
Reports  and  guidance  documents,  availability,  etc.: 
Comprehensive  Nutrient  Management  Plans; 
development;  technical  guidance,  13936, 
76984 


Natural  Resources  Conservation  Service 

Conservation  Programs  Manual;  research 
conservation  and  development;  cotnment 
request,  20133,  39858 

Pest  management  technical  assistance  policy; 
comment  request,  25300 

Navy  Department 

RULES 

Archeological  research  permits  on  ship  and  aircraft 

wrecks;  application  guidelines,  31079 
Attorneys  practicing  under  cognizance  and 
supervision  of  Judge  Advocate  General; 
professional  conduct,  1 5059 
Freedom  of  Information  Act;  implementation, 

24635 
Installations  under  Navy  jurisdiction;  rules  limiting 

public  access,  53591 
Midway  Islands  code,  CFR  part  removed,  53171 
Miscellaneous  rules: 

Rules  applicable  to  public,  62619 
Navigation,  COLREGS  compliance  exemptions: 
AALC  JEFF  et  al.,  79740 
USS  BENFOLD,  61098 
USS  BONHOMME  RICHARD,  61093 
USS  ENTERPRISE,  61095 
USS  MITSCHER,  62614 
USS  ROOSEVELT,  61096 
USS  SHAMAL,  61093 
USS  STETHEM,  61094 
USS  TORNADO,  61097 
USS  WINSTON  S  CHURCHILL,  61099 
USS  ZEPHYR,  61092 
Navy  and  Marine  Corps  absentees,  rewards  to 

identify  proper  forms  and  authorities,  53171 
Organization,  fimctions.  and  authority  delegations: 
Admiralty  and  Maritime  Law  Division;  name 
change  from  Admiralty  Division,  etc.. 
60861 
Personnel: 
Assistance  to  and  support  of  dependents; 

paternity  complaints.  626 1 6 
Garnishment  of  pay  of  Naval  military  and 
civilian  personnel  for  collection  of  child 
support  and  alimony,  62618 
Legal  assistance,  26748 

Naval  Discharge  Review  Board;  administrative 
changes.  62615 
Privacy  Act;  implementation,  31456,  48170,  53171 
Property  disposition,  53589 
Correction,  67628 

PROPOSED  RULES 

Privacy  Act;  implementation,  31505 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12523, 
30393,  30394 
Aircraft  Carrier  ex-SARATOGA;  donation 

applications;  submission  deadline,  64204 
Base  realignment  and  closure: 
Surplus  Federal  Property — 
Naval  Air  Station,  Key  West,  FL,  6592 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Marine  Corps  Air  Station  El  Toro,  CA,  20437 
Naval  Air  Station  Agana,  GU,  33302 
Naval  Air  Station  Alameda  and  Fleet  and 
Industrial  Supply  Center  Oakland's 
Alaineda  Annex  and  Facility,  CA,  12524 
Naval  Hospital  Philadelphia,  PA,  1602 
Naval  Station  Puget  Sound  (Sand  Point),  WA, 

21404 
Naval  Station  Treasure  Island,  CA,  69744 
Marine  Corps  Air  Station  Yuma,  AZ;  improved 
ordnance  storage,  6999 


Marine  Corps  Base  Quantioo^  VA — 

Marine  Corps  Heritage  Center  construction 

and  operation,  4644 ! 
Naval  Air  Station  Fallon,  NV  .  range  training 

complex  requirements,  5657.  20198 
Naval  Air  Warfare  Center  Weapons  Division 

Point  Mugu  Sea  Range.  CA.  46696.  55006 
Naval  Ammunition  Support  Detachment 

property.  Vieques  Island.  PR,  transfer  to 
Municipality  of  Vieques.  52100,  75256 
Naval  Station  San  Diego,  CA;  replacement  pier 

and  dredging,  63065 
NIMlTZ-cIass  aircraft  carriers  m  support  of 
U.S.  Pacific  Fleet;  home  port  facilities 
development,  6181 
North  Pacific  Acoustic  Laboratory,  HI;  sound 

source  and  cable  reuse,  39135 
WINSTON  S.  CHURCHILL  (DDG  81;  ship 
shock  trial),  4236 
Environmental  statements;  notice  of  intent: 
Atlantic  Fleet  F/A-18  E/F  aircraft  introduction 

on  East  Coast  of  U.S.,  39373.  46442 
Base  realignment  and  closure — 
Naval  Ammunition  Support  Detachment, 
Vieques.  PR,  20437 
Camp  Pendleton.  CA,  Advanced  Assauh 

Amphibious  Vehicle  introduction  to  First 
Marine  Expeditionary  Force,  49792 
Marine  Corps  Air  Station  Cherry  Point,  NC, 

59829 
Peari  Hartxn-,  HI;  Ford  Island  development, 
20141 
■  West  Coast;  MV-22  tilt-rotor  aircraft 

introduction  to  Third  and  Fourth  Marine 
Aircraft  Wmgs,  59830 
Inventions,  Government-owned;  availability  for 
licensing,  1146,  8348,  10058,  15898,  16899, 
19746,  33526,  36675.  37122,  39603,  47718, 
47974,  55948,  60922 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 

12533,  15899,  26820,  82328 
Marine  Corps  University  Board  of  Visitors, 

25317,58987 
Naval  Academy,  Board  of  Visitors,  14545, 

35620,  55007,  58058,  76224 
Naval  History  Advisory  Subcomminee,  49233 
Naval  Postgraduate  School  Board  of  Advisors 

to  Superuiiendent.  6593,  45966 
Naval  Research  Advisory  Committee,  1 146, 

31890,38814,42338 
Naval  War  College,  Board  of  Advisors  to 

President,  46152 
Ocean  Research  Advisory  Panel.  19879.  50507 
Planning  and  Sleenng  .Advisory  Committee, 
38815,67350 
Organization,  functions,  and  authority  delegations: 
Commander,  Naval  Inventory  Contnil  Point, 
museum  exchange  program  responsibility, 
1146 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive 
American  Pipe  Lining.  Inc..  67350 
BTG  International  Inc  .  69290 
Cummins  Industries,  Inc.,  69508 
Desalination  Systems.  LLC,  47718 
Dow  Chemical  Co  ,  45041 
Ford  Motor  Co.,  15899 
International  Aero,  Inc.,  46152 
Jablonski.  Daniel  G.,  60922 
Liquid  atomizing  nozzle,  45041 
Marine  Desalination  Systems,  LLC,  46152 
Nanoptics.  Inc  .  34454 

National  Technology  Transfer  Center,  30394 
Scheps.  Richard,  30976 
Thiokol  Propulsion,  5327 
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Viroick,  LLC.  6184 
Privacy  Act: 

Systems  of  records.  6184.  17643.  17645.  35620. 
43307.  44766,  52718.  59404.  60923.  75258 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  46153 

Neighborhood  Reiruestinent 
Corporation 

NOTICES 

Meetmgs,  Sunshine  Act,  12581.  30137.  49271. 
69345 

Northeast  Dairy  Compuit 
Commission 

RULES 

Over-order  price  regulations: 

Compact  over-order  price  regulations — 
Defmitions  and  required  action  dates; 
technical  amendments,  16118 
Milk  supply  management  plan.  34570 

PROPOSED  RULES 

Over-order  pnce  regulations: 

Supply  management  program:  hearings.  12146 
Technical  amendments;  hearing,  1825 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Out-of-Business  New  England  Dairy  Producer 
Escrow  Reimbursement  Program.  78198 
Meetings.  3980.  10840,  13796,  20490,  31934, 
39443,  45805,  63104,  70740.  83103 

Northeast  Interstate  l>ow -Level 

RadioactiM'  \N  aste  Commission 

RULES 

Party  to  Compact;  Slate  ehgibility  declaration, 
30833 

PROPOSED  RULES 

Party  to  Compact;  State  eligibility  declaration, 
13700 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  domestic  licensing: 
Industrial  devices,  generally  licensed; 
requirements,  79162 
Correction,  80991 
Byproduct  material;  medical  use: 

Policy  statement  revision.  47654 
Energy  Reorganization  Act;  Section  202 

references;  revision,  54948 
Federal  claims  collection: 

Civil  monelarv  penalties;  inflation  adjustment. 
59270 
Fee  schedules  revision;  100%  fee  recovery  (2000 
FY),  36946 
Correction,  44573 
Fee  schedules  revisions;  100%  fee  recovery  (1999 

FT),  correction.  11204 
Nondiscnmmation  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Nuclear  equipment  and  materials;  export  and 

import,  70287 
Production  and  utilization  facilities;  domestic 
licensmg 
'  AalilnHt  review  authority;  clarification,  44649 
'Emagtocy  core  cooling  system  evaluation 

models,  34913 
Mamienance  effectiveness  monitoring.  34913 


Noocombusubit  tin-  harner  penetration  seal 
materials;  requirement  eliminated,  etc.. 
38182 
Nuclear  power  reactors — 
Changes,  tests,  and  experiments;  effective 

date  and  guidance.  77773 
Event  reporting  rrquirements,  63769 
Radiation  protection  standards: 

New  dosimetry  technology;  licensee  use  of 
persoDoel  dosimeters  requiring  processing 
by  accredited  processors,  63750 
Special  nuclear  matenal;  domestic  licensing: 
Critical  mass  possession;  public  health  and 
environmental  safety  measures,  5621 1 
Spent  nuclear  fiiel  and  high-level  radioactive 
waste;  independent  storage,  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list.  12444, 
14790,  16299,  24623,  24855,  25241, 
38715.  38718,  60339,  62581,  75853,  76896 
Correction,  8234,  11458,  17552,  79309 
Flexibility;  clarification  and  addition,  50606 
Correction,  53533 
Well  logging  operations;  licenses  and  radiation 
safety  requirements: 
Energy  compensation  sources  and  other 
regulatory  clarifications,  20337 

PROPOSED  RULES 

Byproduct  matenal;  medical  use: 
Speciality  boards  and  medical  speciality  boards; 
solicitation.  65793 
Domestic  licensing  proceedings  and  issuance  of 
orders;  practice  rules: 
High-level  radioactive  waste  disposal  at 
geologic  repository;  licensing  suppon 
network;  uesign  standards  for  participating 
websites,  50937 
Fee  schedules  revision;  1(X)%  fee  recovery  (2(XX) 

FY),  16250 
Financial  protection  requirements  and  indemnity 
agreements: 
Extraordinary  nuclear  occurrence  criteria; 
withdrawn,  plus  rulemaking  petition 
denied,  61283 
Correction,  63221 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities.  76460 
Operator  license  eligibility  and  use  of  simulation 

facilities  in  operator  Hcensing.  41021 
Performance  based-activities;  high-level 
guidelines;  revision.  3615.  26772 
Workshop.  8072 
Plants  and  materials,  physical  protection: 
Power  reactor  physical  protection  regulations  re- 
evaluation;  radiological  sabotage  definition, 
36649 
Production  and  utilization  facilities;  domestic 
licensing: 
Antitrust  review  authority;  clarificatioo,  3394 
Nuclear  Energy  Institute;  Option  2  risk- 
informed  regulations;  workshop,  20387 
Nuclear  power  reactors — 
Performance-based  approach;  voluntary 

option;  workshop.  31837 
Quality  assurance  programs;  voluntary  option 
alternative;  rulemaking  petition 
withdrawn,  76178 
Risk-informed  revisions;  special  treatment 
requirements,  11488 
Radiation  protection  standards: 

New  dosimetry  technology;  licensee  use  of 
personnel  dosimeters  requuing  processing 
by  accredited  processors,  63753 
Radioactive  material  packaging  and  u^nsportation: 
International  Atomic  Energy  Agency 
transportabon  safety  standards 
compatibiUty,  etc.,  44360 
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Nuclear  waste  shipments;  advance  nouficauoo 
to  Native  Amencan  Tribes.  18010 
Radioactive  waste,  high-level;  disposal  in  geologic 
repositories: 
Yucca  Mountain.  NV 
Licensing  process;  public  meetings.  20388 
Rulemaking  petitions: 
Atlantic  City  Elecuic  Co.  et  al;  denied.  46661 
Bartwur.  Donald  A..  3394 
Christie.  Bob.  1829  * 

Epsteui,  Eric  Joseph,  30550  • 

Gallagher.  Charles  T.,  49207 
Metabolic  Solutions;  denied.  21673 

Correction,  26148 
Natural  Resources  Defense  Council,  40548 
Nuclear  Energy  Institute,  34599,  36647 
Union  of  Concerned  Scientists,  42305 
United  Plant  Guard  Workers  of  America,  30018 
Westinghouse  ElecOic  Co.  LLC,  6044 
Semi-annual  agenda,  23920,  74970 
Source  material;  domestic  licensing: 
Uranium  and  thonum,  rulemaking  and 
jurisdictional  workmg  groups,  52049 
Spent  nuclear  fuel  and  high-level  radioactive 
waste,  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list,  3397. 

38794.  38795,  42647.  60384.  75869.  76898 
Interim  storage  for  greater  than  class  C  waste. 
37712 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2648. 
6398.  6399.  1 1608.  1 1609.  1 1809.  15020. 
16420.  19395.  21030.  24230.  3358Z 
35965.  35966.  36473.  38605.  39205. 
44840.  63896.  66569.  75735.  76669.  78515 
Submission  for  0MB  review;  comment  request. 
537.  7897.  8450.  15373.  17904.  17905. 
24998.  31352,  34505.  34506.  37582. 
38866.  39206.  41510.  43381.  46004, 
47805.  49028,  51340,  51341,  52791. 
52792,  53034.  54566,  60693.  69578 
Certificates  of  compliance: 
United  States  Enrichment  Corp. — 
Padacah  Gaseous  Diffusion  Plant.  KY.  70368 
Commercial  nuclear  power  plants,  regulatory 

oversight  program;  allegation  process,  6399 
Committees;  establishment,  renewal,  termination, 
etc.: 
Discnmination  Task  Group;  meeting,  47806 
Licensing  Support  Network  Advisory  Review 

Panel,  81905 
Medical  Uses  Of  Isotopes  Advisory  Committee, 

19030.  41510.  66572 
Nuclear  Waste  Advisory  Committee.  34741 
Reactor  Oversight  Process  Initial 

Implementation  Evaluation  Panel.  58831 
Reactor  Safeguards  Advisory  Committee. 
45628.81905 
Decommissioning  plans;  sites: 
Aberdeen  Proving  Ground.  MD;  U.S.  Army 
Research  Laboratory;  Depleted  Uranium 
Study  Area.  Transonic  Range.  17321 
Commonwealth  Edison  Co.;  Zion  Nuclear 

Power  Station.  Units  1  and  2.  IL.  19796 
Molycorp,  Inc. — 
Washington,  PA  facility,  48538 
Washington.  PA  site.  20491 
York.  PA  facility.  30140 
NASA  Plum  Brook  Reactor  Facility,  ND,  12040 
Picatirmy  Arsenal,  NJ;  U.S.  Army  Tank- 
Automotive  and  Armaments  Command; 
Building  61  IB.  17322 
UCAR  Caiixw  Co..  Inc.;  Union  Carbide  Corp. 
facility.  Lawrenceburg.  TN.  1 10%.  46185 
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Union  Carbide  Corp.  facility,  Lawrenceburg, 

TN.  69055 
University  of  Virginia  Reactor,  VA,  17684 
Watertown  Mall  Area  Site,  MA;  removal.  58576 
West  Valley  Oemonstration  Project  and  Site, 
NY;  policy  statement,  538,  9300 
Enforcement  actions: 
Policy  and  procedure;  revision,  25368,  59274 
Website  document  availability;  significant 
actions  resolved,  43383 
Environmental  statements;  availability,  etc.: 
AmejGen  Energy  Co.,  LLC,  5001.  13339, 

61204 
Arizona  Public  Service  Co.,  1 1097,  58577 
Armed  Forces  Radiobiology  Research  Institute, 

42398 
BNFL  Fuel  Solutions  Corp.,  1 1099 
BWX  Technologies,  Inc.,  42400 
Carolina  Power  &  Light  Co.,  14322,  45628 
Commonwealth  Edison  Co.,  10841,  21491, 

36474,  36476,  51344,  56602,  56604,  60986 
Commonwealth  Yankee  Atomic  Power  Co.  et 

al..  77394 
Connecticut  Yankee  Atomic  Power  Co.  et  al., 

51345 
Consumers  Energy  Co.,  16971,  66779 
Decommissioning  of  nuclear  facilities,  19397 
Duke  Energy  Corp.  7401,  13340,  15659 
Energy  Northwest,  763 1 1 
Entergy  Gulf  States,  Inc.,  et  al.,  58298,  64265 
Entergy  Nuclear  Generation  Co  ,  16972 
Entergy  Operations.  Inc.,  15660,  59216,  63898 
FirstEnergy  Nuclear  Operating  Co.,  794,  2201, 

26858,31021 
Florida  Power  &  Light  Co.,  63265 
Florida  Power  Corp.,  55059 
Florida  Power  Corp.  et  al.,  10120,  12592 
Geotogical  Survey,  10567 
GPU  Nuclear  Corp.,  48742 
Gulf  Coast  International  Inspection,  Inc.,  52139 
Holtec  International,  2995,  7575,  11350 
ll-VI,  Inc.,  34507 
Indiana  Michigan  Power  Co.,  11 100,  16421, 

63899 
Iowa  State  University,  25964 
National  Aeronautics  and  Space  Administration. 

16421 
Niagara  Mohawk  Power  Corp.  et  al.,  51633 
Northeast  Nuclear  Energy  Co.,  39443,  42038. 

67417 
Northeast  Nuclear  Energy  Co.  et  al..  25003, 

41738 
Northern  States  Power  Co.,  7897,  43384 
Nuclear  facilities  decommissioning;  meetings, 

25395 
Nuclear  Fuel  Services,  Inc.,  60472 
Nuclear  Management  Co.,  LLC,  59472,  76672 
Pacific  Gas  &  Electric  Co.,  63900 
PECO  Energy  Co..  1 1612,  46750,  54081 
Pennsylvania  Power  Co.  et  al.,  50722 
Plateau  Resources  Ltd.,  12593 
Portland  General  Electric  Co.,  20837 
Power  Authority  of  State  of  New  York,  1 183 
Rhode  Island  Atomic  Energy  Commission, 

31617 
Siemens  Power  Corp.,  41 105 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 

storage  installation,  39206,  49029 
Southern  California  Edison  Co.,  9301,  42402 
Southern  Nuclear  Operating  Co.,  Inc.,  I566I, 

36477.  52140,  67418 
Tennessee  Valley  Authority,  10844,  20209, 

41739,60225,  71129 
University  of  California,  Irvine,  53236 
Vermont  Yankee  Nuclear  Power  Corp.,  1648, 

37583 


Virginia  Electric  &  Power  Co.,  41 108,  57407, 
62768 
Environmental  statements;  notice  of  intent: 
AmerGen  Energy  Co  ,  LLC,  55061 
Entergy  Operations,  Inc.,  13061 
Florida  PowCT  &  Light  Co.,  63636 
Nuclear  facilities  decommissioning;  meetings, 

13797,  34741 
Pnvate  Fuel  Storage,  L.L.C.,  6401 
Southern  Nuclear  Operating  Co.,  19797 
Veterans  Administration  Medical  Center, 
Brooklyn,  NY,  52141 
Export  and  import  license  applications  for  nuclear 
facilities  and  materials: 
Bayou  Steel  Corp.,  7898,  8748 
Philotechnics,  Ltd.,  46751 
Poco  Graphite,  Inc.,  15373 
Starmct  CMI,  65336 
Transnuclear,  Inc.,  12285,  69345 
High-level  radioactive  waste  stored  in  underground 
tanks  at  Energy  Department's  Savannah  River 
Site;  response  to  Natural  Resources  Defense 
CouiKil  petition.  62377 
Meetings: 

10  CFR  Part  70;  standard  review  plan,  5002, 

45115,54323,77676 
American  Society  for  Quality  Energy  and 
Environmental  Division  Nuclear  Power 
Production  Committee,  44842 
Bumup  credit  in  spent  fuel  shipping  casks — 
Phenomena  identification  and  ranking  table 

development,  70741 
Technical  experts,  46187 
Consensus  standards  development  and  use;  NRC 
coordination  with  standards  development 
organizations.  39444 
Decommissioning  standards  review  plan; 

workshop.  309 
Discrimination  Task  Group,  57628 
Environmentally  assisted  cracking;  stakeholders 

workshop,  12594 
Erosion  protection;  design  and  placement; 

current  issues;  workshop,  52793 
Future  regulatory  research  needs  assessment; 

nuclear  experts,  45413,  54082 
General  Electric  Co.;  Vallecitos  Nuclear  Center, 

CA;  agCTKy  responsibilities,  7402 
High-bumup  fuel  behavior  under  postulated 
accident  conditions;  experts.  2996,  13798, 
31619,43385,59473 
Integrated  Safety  Analysis  guidance  document, 

etc.,  35968 
Medical  Uses  of  Isotopes  Advisory  Committee, 

57628 
Mixed  oxide  fiiel  fabrication  facility;  licensing 

process,  41511 
National  Materials  Program  Working  Group, 

8751 
Nuclear  facilities,  current  decommissioning 

issues;  public  workshop,  49029 
Nuclear  fuel  cycle  facilities  oversight  program; 

workshop,  5916,  13062,  20837,  53771 
Nuclear  Material  Safety  and  Safeguards  Office; 

risk  information  use;  case  studies.  54323 
Nuclear  materials  regulatory  applications; 
prioritization  for  new  risk-formed 
approaches;  workshop.  14323 
Nuclear  Waste  Advisory  Committee,  5377, 
12595,  14634,  20838.  33583,  40703, 
53771,  56605,  59880.  60475,  68163,  82407 
Pilot  Program  Evaluation  Panel,  1417 
Radiation  Standards  Interagency  Steering 

Committee.  34508 
Reactor  Oversight  Process  Initial 

Implementation  Evaluation  Panel,  62379, 
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Reactor  Oversight  Process  Pilot  Program; 
workshops,  5917 

Reactor  Safeguards  Advisory  Committee,  1649^ 
1650,2204.4447.7402,8211.  10121, 
10122,  12041,  13998,  14634,  17907, 
18383,  20838,  20839,  21492,  26644, 
31197,  31620,  31942,  33584,  39445, 
39446,  43040,  43385,  44079,  48018, 
48742,  50576,  53772.  56605,  56945, 
58832,  59217,  60476,  62379,  62380, 
63104,  63105,  63106,  63902,  69057, 
69578,  69579,  81906.  82408,  82409,  82410 

Reactor  Safeguards  Advisory  Committee  et  al., 
82409 

Review  process  for  petitions,  discussion  about 
comments,  2650 

Risk-informed  corrective  action  program,  3497 

Sequoyah  Fuels  Corp  Uranium  Conversion 
FaciUty,  Gore,  OK,  decommissioning, 
58832 

Solid  materials  control;  staff  working  group, 
5377 

Spent  fuel  shipping  casks- 
Accident  studies,  workshop,  45629 
Bumup  credit;  technical  experts'  meeting, 
20492 

Standard  Review  Plan;  stakeholders.  15374 

Techiucal  basis  document  for  dose  modeling  to 
support  decommissioning,  workshop, 
30141 

Technical  requirements;  risk-informed  revisions; 
workshop,  140.  56012 

Water  reactor  safety;  28th  meeting,  62769 
Meetings;  Sunshine  Act,  538,  1918,  2996,  3259, 
3981,5002,6643,7898,  I0I22,  1 1 101. 
12041,  13999,  I5I85,  I667I,  17908,  19933, 
21034,  24514,  25507,  30450,  31353,  33585, 

34742,  36169.  37420,  38606,  39631.  4I5I1. 
43040,  44842,  46004,  46997,  49030,  49271, 
51047,  52793,  54082,  55308,  57210,  58 1 1 3, 
59218,  60694.  61367,  63637,  65017,  66781, 
69057,  70369,  71130.  76312,  77676,  79432, 
82410 

Memorandums  of  understanding: 
Energy  Department;  sealed  sources 

management,  1 1 84 
Federal  Bureau  of  Investigation;  nuclear  threat 
mcidents  mvolving  NRC  licensed  facilities, 
materials,  or  activities,  3 1 197 
Nuclear  materials  management  and  safeguards 
system  upgrade;  Internet  web  page 
availability  for  discussion,  50032 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advanced 
notification;  list,  40704 
Operating  licenses,  amendments,  nc  significant 
hazards  considerations,  biweekly  notices, 
1918,  4268,  6402,  9000,  12286,  15375, 
17908,  21034,  253%,  25761.  31354,  33586, 

34743,  37420,  39956.  43040.  451 15,  46005, 
48744,  51346,  54083,  56946,  57847,  581 13, 
59218,  62380,  65337,  69058.  71131,  77913, 
81907 

Organization,  fimctions.  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Headquarters,  White  Flint  Complex, 
Rockville,  MD,  16672,  54865 
Petitions;  Director's  decisions: 
Connecticut  Yankee  Atomic  Power  Co.  et  al., 

69346 
Consolidated  Edison  Co.  of  New  York,  toe., 

19398,  20839,  54567.  60987 
Northeast  Nuclear  Energy  Co.  et  al.,  9303 
Power  Authority  of  State  of  New  York,  17930 
Snake  River  Alliance  and  Envirocare  of  Utah, 
79909 
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Southern  Nuclear  Operating  Co.,  Inc.,  63637 
Post  Accident  Sampling  System — 
Consolidated  line  item  improvement  process; 
requirements  elimination;  n>odeI  safety 
evaluation,  comment  request,  4927 1 
License  amendment  applications;  model  safety 
evaluation,  etc.,  650 18 
!  tivacy  Act: 

Systems  of  records,  56414 
Production  and  utilization  facilities;  domestic 
i       licensing: 
Technical  requirements;  risk-informed  revisions; 
workshop,  7075 
Radiation  protection  standards: 
NRC-licensed  facilities;  radiological  criteria  for 
decommissioning  (license  termination) — 
Screening  values  use  to  demonstrate 

compliance;  criteria  clarification,  37 1 86 
Radiation  safety  inspections  of  licensed  activities 
I       on  offshore  facilities  and  laybarges  in  Federal 
I       jurisdiction;  letter  of  agreement  with  MMS, 

11612 
Radiation  Standards  Interagency  Steering 

Committee;  website,  30451 
Regulatory  agreements: 

Louisiana,  termination,  25508 
Oklahoma,  36169,  37437,  38607,  39966,  60695 
Regulatory  guides;  issuance,  availability,  and 
I       withdrawal,  6644,  15397,  19798,  24231, 
I       2423  2,  3 1 942,  3  8  866,  44080,  465 1 2,  49840, 
56605,  59473,  59474,  65024,  66782,  81550 
Reports  and  guidance  documents;  availability,  etc.: 
Abnormal  occurrences;  annual  report  to 

Congress,  12041 
Energy  Department  plans  for  achieving 
regulatory  compliance  at  sites  with 
contaminated  ground  water;  standard 
review  plan,  42735 
Environmental  standard  review  plan;  update, 

13798 
Gaseous  diffiision  plants  recertification;  standard 

review  plan,  66573,  77677 
Human  interaction  with  reused  soil;  literature 

search,  44843,  54326 
Management  directive  for  review  of  petitions; 

revision,  46260 
Materials  licenses,  consolidated  guidance — 
Administrative  licensing  procedures; 

guidance,  45 1 1 6 
Agreement  State  licensees;  NRC  Form  241, 

etc.,  49615 
Service  provider  licenses;  program-specific 

guidance,  36846 
Special  nuclear  material  of  less  than  critical 
mass  licenses;  program-specific 
guidance.  24514 
Well  logging,  tracer,  and  field  flood  study 
licenses;  program-specific  guidance, 
45116 
Mill  tailings  sites;  reclamation  plan  review; 

standard  review  plan,  46023 
Mixed  oxide  fuel  fabrication  facility;  application 
review;  standard  review  plan,  4856,  13063, 
51369 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual  (Revision  1),  62532 
Nuclear  byproduct  material  risk  review;  NRC 
and  Agreement  State  materials  licensing 
and  inspection  personnel;  survey  results, 
36479 
Nuclear  byproduct  material  systems;  risk 
analysis  and  evaluation  of  regulatory 
options.  31620 
Nuclear  pwwer  plant  operating  licenses;  renewal 
applications  standard  content  and  format 
and  review,  etc.;  regulatory  guide,  standard 
review  plan,  etc.,  53047 


Nuclear  power  reactors — 

Decommissioning;  staff  responses  to 

frequently  asked  questions,  42734 
License  termination  plans  evaluation;  standard 

review  plan,  35675 
Operator  licensing  examination  standards, 

15020.44080 
Reactor  Oversight  Process;  first  year  of  initial 
implementation;  comment  request,  78215 
Probabilistic  risk  assessment  use  in  plant- 
specific,  risk-informed  decisionmaking; 
standard  review  plan,  19030 
Workshop,  25396 
Radiation  Protection  Standards,  70742 
Radioactive  waste  management  systems, 
structures,  and  components  installed  in 
li^t-water-cooled  nuclear  power  plants; 
design  guidance,  55064 
Radiological  criteria  compliance  for  license 
termination  and  decommissioning  standard 
review  plan;  guidances  combined,  1 1 0% 
Regulatory  process;  industry  initiatives 

inclusion,  53050 
Risk  information  use  in  material  and  waste 

arenas;  plan,  66782 
Risk-informed  regulation  implementation  plan, 

80473 
Safety-related  concrete  structures  for  nuclear 
power  plants  (other  than  reactor  vessels 
and  containments),  55064 
Sealed  sources  and  devices  containing  NRC- 
licensed  material;  loss,  abandonment,  or 
improper  transfer  or  disposal;  base  civil 
penalties;  policy  statement,  79139 
Solid  materials  control;  public  comments 
summary  and  categorization,  69798 
Source  and  byproduct  materials;  systematic 
radiological  assessment  of  exemptions, 
3259 
Spent  fuel — 
Dry  storage  facilities;  standard  review  plan, 

20839 
Pool  accident  risk  at  decommissioning 
nuclear  power  plants;  technical  study, 
8752 
Shipment  risk  estimates;  reexamination, 
37186 
Staff  meetings  open  to  public;  policy  statement, 

3982,  56964 
Strategic  plan  (2000-2005  FY);  comment 

request,  11613 
Tank  waste  remediation  system  privatization 
project;  license  application  review;  standard 
review  plan,  25004 
Transient  and  accident  analysis  methods; 

standard  review  plan,  77934 
Transportation  packages  for  spent  nuclear  fiiel; 

standard  review  plan,  20839 
Waste  burial  charges;  low-level  waste  burial 
facilities;  decommissioning  waste  disposal 
costs;  changes,  61367 
Safety  analysis  and  evaluation  reports;  availability, 
etc.: 
Westinghouse  Electnc  Co.,  18383 
Senior  Executive  Service: 

Executive  Resources  Board,  membership,  34509 
Performance  Review  Boards;  membership, 
15663,  60477 
Applications,  hearings,  determinations,  etc.: 
ABB  C-E  Nuclear  Power,  Inc.,  17683 
Air  Force  Department,  McClellan  Nuclear 

Radiation  Center,  CA,  101 15 
Amergen  Energy  Co.,  LLC,  7071,  1 1609, 
19029,  19396,  26642.  32132,  35404, 
41 103,  46182,  53034,  53035,  53036, 
55645,  56598,  57404,  57406,  58829, 
61 193,  61 194,  61 195,  66570,  83103,  83104 


UDERAL  REGISTER  INDEX,  January-December  2000 


Nuclear 

AmexQea  Vennont,  LLC,  44841,  53037,  55645 
Arizona  Public  Service  Co.  et  al.,  34370,  65885. 

70637 
Army  Department;  Jefferson  Proving  Ground, 

IN,  7573 
Army  Research  Laboratory,  33582 
Baltimore  Gas  &  Electric  Co.,  12038.  16670, 

25963,  42036 
Bass  Energy,  Inc.,  60471 
Bass,  Hiram  J.,  66777 
Braun  Intertec  Corp.,  70367 
Carolina  Power  &  Light  Co.,  791,  792,  1 182, 

15655.  30449,  46995,  53229,  59026, 

69345,  82405 
Carolina  Power  &  Light  Co.  et  al.,  21481 
CBS  Corp.,  10841.  12040,  21483 
Commonwealth  Edison  Co.,  793,  7072,  8749. 

11809,  12582,  12583,  12584,  12585, 

12586,  15933,  38606,  49600,  49602, 

49603,  49605,  49606,  49607,  53038, 

53039,  53041,  53042,  53043,  53229, 

55645,  61 195,  61 196,  61 197.  61198. 

61199,69052 
Commonwealth  Edison  Co.  et  al.,  5702,  8994. 

12581,  15655,53040 
Connecticut  Ligjit  &  Power  Co.  et  al.,  52136, 

52137 
Connecticut  Yankee  Atomic  Power  Co.  et  al., 

59215 
Consolidated  Edison  Co.  of  New  York,  Inc., 

3256,  10565,  16230,  18378,  21031,43789. 

52138 
Consumers  Energy  Co.,  6638,  1 1089,  18379, 

31352,68163,79431 
Detroit  Edison  Co.,  13336 
Dow  Chemical  Co.,  50031 
Duke  Energy  Corp ,  6243,  16968,  17683. 

34506,  56600,  63896 
Duke  Energy  Corp  et  al.,  51860 
El  Paso  Electnc  Co.,  77047 
Energy  Department,  I8I4I,  77048 
Entergy  Nuclear  Generation  Co.,  1 7905 
Entergy  Operations,  Inc.,  7074.  1 1609,  16670, 

37413,  46512,  49609,  62375,  64264,  65886 
Envirocare  of  Utah  and  Snake  River  Alliance, 

25760 
FirstEnergy  Nuclear  Operating  Co.,  15656, 

31017,37414,45113,  55306 
First  Energy  Operating  Co..  49610,  65336. 

68163 
nonda  Power  &  Light  Co..  57847,  60693. 

61365,64723,  75976 
Florida  Power  &  Li^t  Co.  et  al.,  10115 
Florida  Power  Corp.,  14631,  34740,  55307 
Florida  Power  Corp.  et  al.,  14321 
Gaieral  Electric  Co.,  62766 
GPU  Nuclear  Corp.  et  al.,  31021 
GPU  Nuclear,  Inc.,  21484 
GPU  Nuclear,  Inc,  et  al.,  37417.  47520.  71336. 

75735 
GRAYSTAR,  Inc.,  38867,  43789,  48256.  53231 
Hydro  Resources,  Inc.,  6638,  7074 
lES  Utilities  Inc.,  5703 
lES  UtiUties  Inc.  etal,  31934 
Indiana  Michigan  Power  Co.,  2199,  6638, 

10116 
International  Uranium  (USA)  Corp.,  308,  26242. 

26243,  44078,  54322 
Kaiser  Aluminum  &  Chemical  Corp.,  12283 
Kerr-McGee  Corporation,  46747 
Kimbley,  William,  et  al.,  76670 
KJepadlo,  David  D..  69053 
Lake  City  Army  Ammunition  Plant,  MO,  42733 
Lillard,  Rodney,  63629 
Maine  Yankee  Atomic  Power  Co.,  43382 
Maine  Yankee  Atomic  Power  Co.  et  al.,  15657 
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Mallinckrodt,  Inc  ,  41 109 

Moab  Mill  Reclamation  Trust,  138,  20490, 

43382,  54080 
Molycorp,  Inc.,  3258,  25506,  59472 
Nebraska  Public  Power  District,  63265,  65886, 

70637 
Niagara  Mohawk  Power  Corp.,  2443,  37807, 

46183 
Niagara  Mohawk  Power  Corp.  et  al.,  451 13 
North  Atlantic  Energy  Service  Corp.  et  al., 

18380,  26640 
Northeast  Nuclear  Energy  Co.,  7573,  1 1092, 

14632,  31617,  35145.  46748,  57627 
Northeast  Nuclear  Energy  Co.  et  al.,  2990, 

4265,  6640,  8451,  11091,  18381,  21486, 

26641,  44079,  44548,  63630,  75736.  75737 
Northern  States  Power  Co.,  6641.  6642.  7574. 

8995,  1 1835,  24999,  25001,  31935,  31937, 

31938,31939 
Nottingham,  Don,  63632 
Nuclear  Management  Co.,  LLC,  61200,  80471, 

82405 
Omaha  Public  Power  District,  1I8I1,  15184 
Pacific  Gas  &  Electric  Co.,  21032 
Pathfinder  Mines  Corp.,  101 18,  30450 
PECO  Energy  Co..  12587.  12588.  12589. 

49611.  49613.  49614.  53044,  53045, 

55646,  61202,  61203.  61204 
PECO  Energy  Co.  et  al.  8451.  8996.  24717, 

53046.53231,70740 
Pennsylvania  Power  Co.  et  al.,  51342,  52449, 

53236,  55056 
Philippon,  Michel  A.,  6245 
Plateau  Resources  Ltd..  33850 
Portland  General  Electnc  Co..  7074.  25367. 

47521 
Portland  General  Electric  Co.  el  al..  30642 
Power  Authority  of  State  of  New  York,  39953, 

39954,  46997,  52451.  55650.  70843, 

70845.  75976 
Power  Authority  of  State  of  New  York  et  al.. 

78198 
PP&L.  Inc.,  1 161 1,  21487,  24718,  25507 
PP&L,  Inc.,  et  al.,  37418 
Private  Fuel  Storage,  L.L.C.,  24230,  37184 
PSEG  Nuclear,  LLC,  55307 
PSEG  Nuclear  LLC  et  al.,  81550,  82406 
Public  Service  Co.  of  New  Mexico,  60222 
Public  Service  Electric  &  Gas  Co.,  4446,  8452, 

8453,  11094,  12591,  15657,  30137,  33378, 

43382,  52453 
Public  Service  Electric  &  Gas  Co.  et  al.,  8997, 

8999,  24720,  24721 
Quivira  Mining  Co.,  17321.  36741,  40144 
Reed,  Gamer  W,  78213 
Rio  Algom  Mining  Corp.,  5704 
Rochclle,  Johnny  Lee,  63633 
Rokke,  Doug,  Ph.D.,  56602 
Sacramento  Municipal  Utility  District,  35406, 

43383 
Sequoyah  Fuels  Corp.,  3980 
Siemens  Power  Corp.,  62767 
Snake  River  Alliance  and  Envirocare  of  Utah, 

19397 
South  Carolina  Electric  &  Gas  Co.,  69795 
Southern  California  Edison  Co.,  2648,  2991, 

2993,  4265,  53768,  60984 
Southern  Nuclear  Operating  Co.,  Inc.,  13061, 

17543,  39443,  53769,  60223 
Southern  Nuclear  Operating  Co.,  Inc.,  et  al., 

79907 
Tennessee  Valley  Authority,  11348,  15373, 

18141,  451 13,  46752,  48256,  53236, 

54322,  64725,  65887,  66266,  70637 
TXU  Electric,  77912 
TXU  Utilities  Electric  Co.  et  al.,  75737,  78215 


U.S.  Army  Jefferson  Proving  Ground  Site,  IN, 

18382 
Union  Electric  Co.,  101 18,  56943 
United  Illuminating  Co.,  45626,  45627 
VanCleave,  Gail  C,  69967 
Vermont  Yankee  Nuclear  Power  Corp.,  4999, 

5376,8749,44549,58111 
Vermont  Yankee  Nuclear  Power  Corp.,  et  al., 

65337 
Veterans  Affairs  Medical  Center,  Philadelfriiia, 

PA,  81903 
Virginia  Electric  &  Power  Co.,  1 183,  2201, 

13797.43790,48017 
Washington  Public  Power  Supply  System, 

17906 
Waste  Control  Specialist  LLC,  69969 
Western  Soil,  Inc.,  21489,  42398 
Wisconsin  Electric  Power  Co.,  5705,  14633, 

31940,35966,48740,52792 
Wisconsin  Public  Service  Corp..  4266.  16969 
Wisconsin  Public  Service  Coq).  et  al.,  5706, 

31941 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 
Spent  nuclear  fiiel  and  high-level  radioactive 

waste;  management  and  transportation; 

human  factors,  etc.,  35968 
Yucca  Mountain,  NV,  repository,  1233,  15021, 

41110,81936 

Occupational  Safety  and  Health 
Administration 

RULES 

Consultation  agreements;  procedural  changes, 

64282 
Longshoring  safety  and  health  standards: 
Cargo  handling  arMj  related  activities  conducted 
aboard  vessels  and  at  marine  terminals; 
technical  amendments,  40936 
Marine  terminals  safety  and  health  standards: 
Cargo  handling  and  related  activities  conducted 
aboard  vessels  and  at  manne  termiiuds; 
technical  amendments,  40936 
Occupational  safety  and  health  standards: 

Ergonomics  Program,  68262 
Safety  and  health  standards: 
Cotton  dust;  occupational  exposure,  76563 
Nationally  recognized  testing  laboratories;  fees; 
public  comment  period  on  recognition 
notices,  46798 
State  plans;  development,  enforcement,  etc.: 
Nevada,  20735 
North  Carolina — 
American  National  Red  Cross  coverage; 

Federal  enforcement  level  change,  62610 
Postal  Service  coverage  issues;  Federal 
enforcement  level  changes  in  various 
States,  36617 
Correction,  38429 

PROPOSED  RULES 

Occupational  safety  and  health  standards: 
Ergonomics  program — 
Hearing  and  clarification,  10042 
Hearings,  4795,  11948,  13254,  19702 
State  and  local  govermnents.  Postal  Service, 
and  railroads;  economic  impact;  hearing 
location  change,  33263,  37322 
Safety  and  health  standards: 

Cotton  dust;  occupational  exposure,  76598 
State  plans;  standards  approval,  etc.: 
New  Jersey,  67672 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3977, 
3978,  3979,  8747,  11085,  11086.  11087, 
11088.  12318.  15018.  15650.  15651. 
15652,  I6%7,  35127,  35128,  39944, 
41749,  42034,  44858,  45623,  49597, 
57388,  58106,  58107,  58108,  58109, 
58568,  58569,  65008,  65009,  65010, 
71122,75316,  75317 
Reporting  and  recordkeeping  requirements. 
7896.  10824,  24512,  26662,  42035,  42036, 
51854,56007 
Committees;  establishment,  renewal,  termination, 
etc.: 
Maritime  Advisory  Committee  for  Occupational 
Safety  and  Health,  3740,  13325,  41099 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Internet-based  OSHA  expert  compliance 

assistance  system,  training  program,  21028 
Susan  Harwood  Training  Program,  1 73 1 6, 
24512,50220 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee,  4261,  20836.  49840 
Maritime  Advisory  Committee  for  Occupational 

Safety  and  Health,  4842,  69051 
Occupational  Safety  and  Health  Federal 

Advisory  Committee.  4843.  30449,  54077, 
81896 
Occupational  Safety  and  Health  National 

Advisory  Committee,  12578.  31 194.  49598. 
68161 
Nationally  recognized  testing  laboratories,  etc.: 
Applied  Research  Laboratories,  toe.,  19023 
Curtis-Straus  LLC,  26637 
Intertek  Testing  Services,  NA,  Inc.,  71122 
NSF  International,  11344,  39944 
SGS  U.S.  Testing  Company,  Inc.,  2438,  30638 
Southwest  Research  Institute,  46078,  70366 
TUV  Rheinland  of  North  America,  toe,  11345, 

39946 
Wyle  Uboratories,  toe  ,  1 1804,  39949 
Occupational  safety  and  health  of  contractor 
employees  at  DOE  sites;  jurisdiction  and 
enforcement  responsibilities;  clarification, 
41492 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  energy  control  (LockoufTagout 

Standard);  lookback  review,  38302 
Safe  and  healthful  working  conditions; 

voluntary  protection  programs;  revisions, 
45650 
Voluntary  employer  safety  and  health  self- 
audits;  policy  statement,  46498 
Safety  and  health  standards: 
Cotton  dust;  occupational  exposure;  lookback 
review  availability,  76667 
State  plans;  development,  enforcement,  etc.: 

Oregon,  51855 
State  plans;  standards  approval,  etc.: 
Nevada,  1915,  1916 
Washington,  34738,  38604 

Occupational  Saferv  and  Utalth 
Re\iev^  Commission 

RULES 

Freedom  of  toformation  Act;  implementation, 

24128 
Practice  and  procedure: 
Settlement  judge  procedure;  settlement  part 
procedure  addition;  pilot  program,  7434 
Expiration  date  elinunation.  58350 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  34755 
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Submission  for  OMB  review;  comment  request, 
25965,  48767 
Meetings;  Sunshine  Act,  5707,  54567 
Senior  Executive  Service: 
1 1   Performance  Review  Board:  membership,  76312 

(>ffite  of  Kedera!  Housmi:  {■  nitrprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Managemen!  and  Budget 
See  Management  and  Budget  Ottice 

Oftlcf  uf  Motor  (  arruT  ^aftty 

NOTICES 

Motor  carrier  safety  standards; 

Driver  qualifications — 
j  j       Bailey,  Herman,  Jr.,  et  al.;  vision  requirement 
I '  exemptions,  159 

(iffHt  of  thi  spccia!  Cnnnsel 


.NUllCLi 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 

41512 


li 


(HTict  of  I  tutt'd  States  Trade 
Rtpresentative 

See  Trade  Representative,  Office  of  United  States 

Oklahoma  City  Naiionai  Memorial 
1 1       Trust 

RULES 

Oklahoma  City  National  Memorial  regulations, 

14760 

PROPOSED  RULES 

;  Klahoma  City  National  Memorial  regulations, 
8010 

0\eriea^  l'n\atf  inscitmeni 
II       Corporation 

RLLES 

Freedom  of  Information  Act;  implementation, 

64342 

PROPOSED  RULES 

freedom  of  Information  Act;  implementation, 
1 1       30369 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10821, 

10822,15007,54861,63640 
Submission  for  OMB  review;  comment  request, 
789,  12031,  26853,  26854,  35394 
Hearings,  70847 
Meetmgs;  Sunshine  Act,  12279,  13015,  33574, 

35665,  37575,  52783,  54299,  70369,  71337 
Sub-Saharan  African  Infrastructure  Fund; 
I       prospective  fund  managers;  call  for  proposals, 
I         80964 


Pacific  Northwest  Elecirii,  FoHtr  and 
{I        Conservation  Planning  Council 

NOTICES 

Columbia  River  Basin  Fish  and  Wildlife  Program; 
amendments,  53237 


Paruk  LummiSMOU 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  Code — 
Parole  of  prisoners  serving  sentences,  70663 
Prisoners  serving  sentences,  19996,  45885, 

53095.  63291 
Supervision  of  released  prisoners  serving 
terms  of  supervised  release,  70466 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  Code — 
Prisoners  serving  sentences,  20006,  26789 

NOTICES 

Meetings,  Sunshine  Act,  15925.  15926.  42392, 
45106,61189,63264 

Patent  and  Tradtrtiiirk  Office 

RULES 

Freedom  of  Information  Act;  implementation, 

52916 
Inventors'  Rights  Act;  implementation: 

Invention  promoters;  complaints,  3127 
Patent  cases: 
American  Inventors  Protection  Act; 
implementation — 
Inter  partes  reexamination  proceedings, 

optional,  76756 
Twenty-year  patent  term;  patent  term 
adjustment;  implementation,  56366 
Application  examination  and  provisional 

application  practice;  changes,  14865,  50092 
Fee  revisions  (2000  FY),  49193 
Interference  practice;  simplification  of 

requirements,  56792,  70489 
Patent  and  trademark  fees,  credit  card  payment, 

33452 
Patent  applications,  pending;  eighteen-month 
publication;  implementation,  57024 
Correction,  66502 
Patent  business  goals,  54604 
Correction,  78958,  80755 
Treatment  of  unbeatable  application  and  patent 
files,  69446 
Privacy  Act;  implementation,  52916 
Trademark  Law  Treaty  Implementation  Act; 
implementation;  correction,  36633 

PROPOSED  RULES 

Civil  actions  and  claims;  legal  processes,  80810 
Freedom  of  Information  Act;  implementation, 

41903 
Patent  cases: 

American  Inventors  Protection  Act; 
implementation — 
Inter  Partes  reexamination  proceedings, 
optional,  18154 
Patent  applications,  pending;  eighteen-month 

publication;  implementation,  17946 
Treatment  of  unlocatable  application  and  patent 

files,  42309 
Twenty-year  patent  term,  patent  term 
adjustment;  implementation,  17215 
Privacy  Act;  implementation,  41903 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14948, 

14950,  16895,  47717,  50679,  55224,  63568 
Submission  for  OMB  review;  comment  request 
39369,  39370,  41638,  50186,  63236, 
65845.  77591,  80420 
Committees;  establishment,  renewal,  termination, 
etc.: 
Public  Advisory  Committees,  16564 
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Pension 

Hague  Conference  on  Private  International  Law; 
jurisdiction  and  foreign  judgments  in  civil 
and  commercial  matters;  convention; 
comment  request,  61306,  77347 
Intellectual  property: 
National  Intellectual  Property  Law  Enforcement 
Coordination  Council;  policies  and  agenda; 
comment  request,  3561 1,  39601 
Meetings: 
Computer- implemented  business  method  patent 

issues  roundtable,  3881 1 
Intellectual  Property  Symposium  of  the 

Americas;  Protecting  Intellectual  Property 
in  the  Digital  Age.  41639 
National  Intellectual  Property  Law  Enforcement 

Coordination  Council.  60619 
Protection  of  Audiovisual  Performances 

Diplomatic  Conference.  70886 
State  sovereign  immunity  and  Federal 

intellectual  property  ri^ts;  conference. 
11987 
Trademark  Affairs  Public  Advisory  Committee, 
2587 
Organization,  functions,  and  authority  delegations: 
Agency  recstablishment  as  United  States  Patent 
and  Trademark  Office  and  adoption  of  seal, 
17858 
Patent  interference  declaration,  79809 
Patent  Law  Treaty;  comment  request.  12515 
Patents: 
Human  drug  products — 

Roboxetine  mesylate;  interim  term  expansion. 
8124 
Patent  application  examination — 
Revised  utility  examination  guidelines; 

comment  request,  3425 
Supplemental  guidelmes,  38510 
Reports  and  guidance  documents;  availability,  etc.: 

Alternative  fee  structures;  study,  58746 
Senior  Executive  Service: 
PerformaiKe  Review  Board;  membership,  51812 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda,  23698.  74742 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
1 1 6 1 4,  1 2595,  36479.  3674 1 ,  45 1 1 7,  65887 
Privacy  Act: 

Systems  of  records,  53772,  63641 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  IiKome  Security  Act: 
Annual  reporting  and  disclosure  requirements, 
21068 
Correction,  35568 
Civil  penalties;  assessment,  7181,  7185 
Employee  benefit  plans;  claims  procedures, 

70246 
Insurance  company  general  accounts;  guidance, 

614 
Medical  care  to  employees  of  two  or  more 
employers;  multiple  employa  wel&re 
arrangements  and  other  entities  providing 
coverage;  reporting  requirements,  7152 
Small  pension  plan  assets;  security.  62958 
Summary  plan  descnption  regulations.  70226 
Federal  Retirement  Thrift  Investment  Board; 
fiduciary  responsibilities  allocation,  34393 
Correction,  35703 
Group  health  plans;  access,  portability,  and 
renewability  requirements: 
National  Medi''al  Support  Notice;  child  support 
orders;  health  care  provisions,  82128 
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PROPOSED  RULES 

Employee  Retirement  Income  Security  Act; 
Section  3(40)  collective  bargaining 
agreements — 
Plans  established  or  maintained.  64482, 
64498,  69609 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2647, 

3741,  4262,  4263,  4264,  4442,  12579, 
15653,51037,51038 
Reporting  aixl  recordkeeping  requirements, 
13025,  31932,  39952,  42769,  55302, 

58822,59877,61192 
Submission  for  0MB  review;  comment  request, 

77911 
Committees;  establishment,  renewal,  termination, 
etc.: 
ERISA  Section  3(40)  Negotiated  Rulemaking 

Advisory  Committee,  52445 
Employee  benefit  plans;  class  exemptions: 

Interest  free  loans,  17540 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Actuarial  Sciences  Associates,  Inc.,  et  al.,  627SS 
Allfirst  Bank  et  al..  80461 
Anvil  Construction  Co.,  Inc.,  et  al.,  10825 
Banc  Funds  Co.,  LLC,  et  al..  33360,  49018 
Bank  of  Oklahoma  et  al.,  42248,  56337 
Barclays  Bank  PLC  et  al ,  13836,  37165 
Bear,  Steams  &  Co  ,  Inc.,  et  al.,  51454,  67765 
Business  Men's  Assurance  Co.  of  America  et 

al..  6223 
Care  Services  Employees  et  al..  6501 1 
Columbia  Energy  Group  et  al..  60452 
Country  Securities  Corp.  et  al..  67774 
Deutsche  Bank  AG  et  al.,  4843,  6228.  56708, 

70618 
Earl  R.  Waddell  &  Sons.  Inc.,  25949 
Fidelity  Mutual  Life  Insurance  Co.  et  al.,  41732 
FfNA,  Inc.  Capital  Accumulation  Plan  et  al., 

526 
First  Tennessee  National  Corp.  et  al.,  51039 
Fish  Lake  Beach,  Inc.  35129 
Fish  Lake  Beach,  Inc.,  et  al.,  10826 
Fortis,  Inc.,  25954 
General  Electric  et  al.,  18132 
Goldman,  Sachs  &  Co.,  et  al.,  37175 
IRA  FBO  Floyd  A.  Ross  et  al.,  62755 
Journal  Co.,  Inc.,  et  al.,  54303 
Kwik-Copy  Corp.  et  al..  50223.  65331 
Massachusetts  Mutual  Life  Insurance  Co.  et  al., 

532 
Masters,  Males  and  Pilots  et  al.,  57389 
McPhail,  H.  Ray,  et  al.,  18354 
Merrill  Lynch  &  Co.,  Inc..  et  al.,  62756,  76306, 

80497 
Metropolitan  Life  Insurance  Co.  et  al.,  13326 
Millcraft  Industries,  Inc.;  withdrawn,  70625 
Morgan  Guaranty  Trust  Co.  of  New  York  et 

al.  6229,  35129,39431 
Nysether,  Eldon,  et  al..  76292 
Salomon  Smith  Barney  Inc..  35138,  54315, 

57401 
SEI  Investments  Co.  et  al.,  60456 
South  Central  New  York  District  Council  of 

Carpenters  et  al.,  4852 
Southco,  Inc.,  39432 
Standard  &  Poor's  et  al ,  15360 
Texas  Iron  Workers  and  Employers  et  al., 

33376 
Employee  Retirement  ItKome  Security  Act: 
Agency  policy  and  operational  objectives; 

strategic  enforcement  plan,  1 8208 
Disclosure  obligations  of  fiduciaries  of 

employee  benefit  plans  governed  by 

ERISA;  information  request,  55858 


Employee  pension,  welfare,  and  fringe  benefit 

plans;  annual  return/report  forms  (Form 

5500  Series);  adoption,  5026 
Voluntary  Fiduciary  Correction  Program,  14164 
Meetings: 
200 1  National  Summit  on  Retirement  Savings; 

information  request,  75578 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Committee,  14319,  20205,  20206, 

31350,  3I35I,  37581,  37582,  46179. 

46180,  51859,  51860,  57846,  63624,  63625 
Medical  Child  Support  Working  Group,  13795, 

31933 
Reports  and  guidance  documents,  availabihty,  etc.: 
Multiple  employer  welfare  arrangements  and 

certain  entities  claiming  exception;  annual 

report  (Year  2000  Form  M-1);  publication, 

78052 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Multiemployer  plans: 
Premium  payments,  75160 
Correction,  77429 
Single  employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paying 
benefits,  49737,  55894,  68892,  78414 
Interest  assumptions  for  valuing  benefits, 
2329,  7435.  13905,  20083.  30880. 
37482,  43694,  60859 
Valuation  of  benefits  and  assets,  expected 
retirement  age,  75165 
Lump  sum  payment  assumptions.  14753 
Maximum  guaranteeable  pension  benefit,  75164 
Premium  payments,  75160 

Correction,  77429 
Valuation  of  benefits;  use  of  single  set  of 
assumptions  for  all  benefits,  14752 

PROPOSED  RULES 

Semi-annual  agenda,  23702,  74746 
Single-employer  plans: 
Allocation  of  assets — 

Benefit  payments,  amendments,  81456 
Title  IV  aspects  of  cash  balance  plans  with 
variable  indices,  41610 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  16672, 

18383,48539,58299 
Reporting  and  recordkeeping  requirements, 

83105 
Submission  for  OMB  review;  comment  request, 
39208.63266,75319 
Employee  Retirement  Income  Security  Act: 
Employee  pension,  welfare,  and  fringe  benefit 
plans;  annual  retum/report  forms  (Form 
5500  Series);  adoption,  5026 
Multiemployer  plans: 

Interest  rates  and  assumptions,  2445,  7577, 
13999,  20210,  31022,  37584,  43790. 
49841,  56013,  60988,  69071,  78516 
Privacy  Act: 

Systems  of  records,  25397,  57629 
Single  employer  plans: 
Interest  rates  and  assumptions,  2445,  20210, 
43790,  60988 

Personnel  Management  Office 

RULES 

Absence  and  leave: 

Family  and  Medical  Leave  Act;  implementation, 
26483 
Correction,  38409 


Sick  leave  for  family  care  purposes,  37234 
Acquisition  regulations: 
Federal  Employees  Health  Benefits  Program  and 
Defense  Department  demonstration  project 
and  other  miscellaneous  changes,  36382 
Correction.  39470 
Allowances  and  differentials: 
Cost-of-living  allowances  (nonforeign  areas) — 
Guam  and  Northem  Mariana  Islands,  44100 
Hawaii  County.  HI.  et  al ,  58901 
Honolulu,  HI,  44101 
Career  and  career<onditional  employment: 
Federal  Career  Intern  Program,  staffing 
provisions,  78077 
Employment: 
Displaced  Defense  Department  employees;  fiill 
consideration,  interagency  career  transition 
assistance  plan;  regulations  removed, 
20893 
Displaced  former  Panama  Caiul  Zone 

employees;  interagency  career  transition 
assistaiKe,  52293 
Placement  assistance  and  reduction  in  force 

notices,  64133 
Positions  restricted  to  preference  eligibles, 

52641 
Recruitment,  selection,  and  placement — 
Displaced  employees;  interagency  career 
transition  assistaiKC  plan;  duration;  CFR 
correction,  63765 
Reduction  in  force — 
Defense  Department  employees;  notice 

requirements  removed,  25623 
Retreat  rights,  62991 
Senior  Executive  Sen'ice;  career  and  limited 
appointments;  C^ialifications  Review  Board 
certification,  33738 
Suitability  for  employment  in  competitive 
service  positions  and  Senior  Executive 
Service  career  appomtments. 
determinations  and  procedures,  82239 
Surplus  and  displaced  Federal  employees;  career 
transition  assistance,  47829 
Excepted  service: 

Federal  Career  Intern  Program;  staffing 

provisions,  78077 
Persons  with  psychiatric  disabilities; 
appointments,  41867 
Excepted  service,  career  conditional  employment 
system,  and  promotion  and  internal 
placement: 
Veterans  Employment  Opportunities  Act; 
staffmg  provisions,  14431 
Federal  Tort  (Claims  Act;  administrative  claims, 

44945 
Health  and  counseling  programs.  Federal 
employees: 
Child  care  costs  for  lower  income  employees; 
appnDpriated  fiinds  use.  1 3659 
Health  benefits.  Federal  employees: 
Defense  Department  demonstration  project, 

35259 
Health  insurance  premiums — 
Pre-tax  allotment,  44643 
Pre-tax  preimum  conversion,  44644 
Pay  administration: 
Back  pay,  holidays,  and  physicians' 

comparability  allowances,  48135 
Child  support,  alimony,  and  commercial 
garnishment  of  Federal  employees'  pay; 
processmg,  4753 
Dual  compensation  reductions  for  military 

retirees;  repeal.  19643 
Locality-based  comparability  payments,  75153 
Payments  during  evacuation,  4 1 868 
Practice  and  procedures: 
Claims  settlement  procedures,  40967 
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Rievailing  rate  systems,  10673.  10674.  15521, 
17755,26119,26120.30831,42597.43215, 
50127,  55431,  64337.  79305,  79306 
Retirement: 
Federal  Employees  Retirement  System 
(FERS)— 
Intra-agency  transfer;  automation  and 
simplification  of  employee 
recordkeeping,  21119 
Nuclear  materials  couriers  under  CSRS  and 

FERS;  eligibility,  2521,  52295 
Voluntary  early  retirement  authority;  correction, 
2281 
Sienior  Executive  Service; 

Performance  appraisal  regulations,  60837 

PROPOSED  RULES 

Absence  and  leave: 

Sick  leave  for  family  care  purposes,  6339 
Administrative  law  judges;  appointment,  pay,  and 

removal,  withdrawn,  64168 
Excepted  service: 

Persons  with  psychiatric  disabilities; 
appointments,  14477 
Group  life  insurance.  Federal  employees: 
I  Miscellaneous  changes,  clarifications,  and  plain 
'  I  langxiage  rewrite,  64530 

Pay  administration: 
Grade  and  pay  retention;  discretionary  authority 

by  agencies,  33785 
Locality-based  comparability  payments,  15875 
Pay  under  General  Schedule: 

Locality-based  comparability  payments,  49948 
Prevailing  rate  systems,  48641,  50165,  79320 
Semi-annual  agenda,  23670.  74714 
Senior  Executive  Service: 

Performance  appraisal  regulations,  38442 
Student  loans,  repayment  by  Federal  agencies. 
38791 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3497, 

10845,  16232,  16233,  18143,  19034, 

41111,48018,51370,55065,67418, 

67419,82411.82412,82413 
Submission  for  OMB  review;  comment  request, 

539,  3497,  3498.  7403.  10845,  36742, 

38612,  48018,  48019,  49277,  50033, 

50034,  53238,  63902,  67419 
Allowances  and  differentials: 

I  j  Cost-of-living  allowances  (nonforeign  arecs) — 
'!      1998  surveys;  report,  44103 
Excepted  service: 

Schedules  A,  B,  and  C;  positions  placed  or 
revoked — 
Consolidated  list,  60726 
Update,  7577,  15664,  19034,  32133,  38867, 
45117,  48019,  56966,  59233,  60226, 
63903.  76675 
Health  benefits,  Federal  employees: 

Medically  underserved  areas  (2001  CY),  55308 
Internal  Revenue  Service  broadbanding  systems; 

OPM  critena.  79433 
Meetings: 
Expanding  Training  Opportimities  Presidential 
Advisory  Committee.  42736.  55309.  70369 
I  Federal  Prevailing  Rate  Advisory  Committee, 
539,  7579,  16978,  32135,  41111,  50723, 
75977,82413 
Federal  Salary  Council,  57848 
National  Partnership  Council,  21797,  67021 
Pay  under  General  Schedule: 
Basic  and  locality  pay  for  certain  Federal 
employees;  adjustments,  36743 
Personnel  management  demonstration  projects: 
Air  Force  Research  Laboratory,  Wright 

I I  Patterson  Air  Force  Base,  OH,  3498 
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Army  Department — 
Army  Research  Laboratory,  Adelphi,  MD, 

3500 
Aviation  and  Missile  Research,  Development, 
and  Engineering  Center,  Redstone 
Arsenal,  AL,  53142 
U.S.  Army  Engineer  Research  and 

Development  Center,  Vicksburg,  MS, 
32135 
Navy  Department — 

Naval  Sea  Systems  Command  Warfare 
Centers,  52453 
Privacy  Act: 
Computer  matching  programs.  19035.  63904, 
76676 
.     Systems  of  records,  540.  14635,  24732,  25775, 

30643 
Senior  Executive  Service: 
Career  positions  reserved  during  1999;  list, 

11112 
Performance  Review  Board;  membership,  64265 

PoMai  Ratt  Commission 

RULES 

Practice  and  procedure: 
International  mail  services;  cost,  revenue,  and 

volume  data  analysis,  10012 
Proceedings;  efficiency  and  effectiveness 

improvement;  electronic  filing,  etc.,  6536 

NOTICES 

Domestic  mail  classifications  and  rates: 
Postal  rate  and  fee  changes;  docket  no.  R2000- 
I  opinion  and  recommended  decision; 
reconsideration,  79140 
Domestic  rates,  fees,  and  mail  classifications: 

Omnibus  rate  and  classification  request.  51944 
Meetings;  Sunshine  Act,  45118,  57408 
Post  office  closings;  petitions  for  appeal: 
Roanoke,  WV,  31368 

Postal  'Npn'ice 

RLLLv 

Domestic  Mail  Manual: 
Address  list  sequencing  service,  793 1 1 
Anchorage  and  Fairbanks,  AK;  new  pallet 

height  limitation,  61102 
Basic  carrier  route  periodicals;  line-of-travel 

sequencing,  46363 
Commercial  mail  receiving  agency;  mail 

delivery,  49917 
Deceptive  written,  printed,  and  graphic  matter; 

nonmailability,  17593 
Delivery  record  filing  system;  electronic  storage 

and  retrieval  system  implementation,  17766 
Experimental  nonletter-size  business  reply  mail 

categories  and  fees;  termination,  45 1 7 
Invalid  ancillary  service  endorsements; 

transitional  provisions  eliminated,  75167 
Miscellaneous  amendments,  1318 
NetPost  Mailing  OnLme  experiment;  domestic 

classification  and  fee  changes,  52308 
Nonautomation  mail  ptrocessing  instructions  and 

letter  Cray  label  revisions,  5788 
Nonmailable  written,  printed,  and  graphic 

matter,  75863 
Nonprofit  standard  mail  rate  matter; 

substantially  related  eligibility 

requirements,  6903 
Palletized  standard  mail,  and  bound  printed 

matter,  etc.;  preparation  changes,  31815, 

48385 
Periodicals  mail;  experimental  ride-along  rate, 

7288 
Postage  and  fees  refunds;  unused  adhesive 

stamps  and  stamps  affixed  to  unmailed 

matter,  12946 


Postal 

Rate,  fee,  and  classification  changes.  78538 
Sacking  aiKl  palletizmg  periodicals  nonletters 
and  standard  mail  (A)  flats,  traying  first- 
class  flats,  and  labelmg  pallets.  50054 
Sack  preparation  changes  for  periodicals 
nonletter-SLze  mailmg  jobs  that  mclude 
automation  flat  rate  and  presorted  rate 
mailmgs,  46361,  77515 
SAVE  verification  procedures  and  revisions; 
First-Class  and  Standard  Mail  (A) 
automation  letter  and  card  mail;  combined 
postage  payment  standards,  41877 
Special  services  labels,  barcode  requirements, 
3609,  26750 
Correction,  4864 
Standard  Mail  Destination  Entry  Mailings; 
procedure  changes,  12946 
Freedom  of  Information  Act;  in^lementation, 

3857 
International  Mail  Manual: 
Express  Mail  Service;  five  percent  discount, 

48171,60361 
Global  Direct — Canada  Admail  service,  47322 
Global  Direct — Canada  Publications  Mail, 

55462 
Global  Direct — Mexico  service,  56242 
Global  Express  Guaranteed  service,  76154 
Name  change  from  Priority  Mail  Global 

Guaranteed  service,  etc..  58350 
Postal  rate  changes,  77302,  82278 
Global  Package  Link  Service — 

European  Union,  Australia,  and  Japan,  44438 
International  surface  mail;  postal  rate  changes, 

29955 
Postal  rates,  fees,  and  mail  classifications; 

changes,  77076 
Priority  Mail  Global  Guaranteed;  enhanced 
expedited  service  from  selected  U.S. 
locations  to — 
Selected  European  countries,  340% 
Selected  European  countries  and  China; 
amendment,  52023 
Special  services  labels;  barcode  requirements, 
3609 
Correction,  4864 
National  Environmental  Policy  Act; 

implementation;  correction,  41011 
Practice  and  procedure: 
Administrative  subpoenas;  issuance  procedures 
in  investigations  of  false  representabons 
and  lotteries,  31265 
False  representation  and  lottery  orders; 

proceedings;  subpoenas  and  civil  penalties, 
32026 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Address  list  sequencing  service,  56518 
Basic  carrier  route  periodicals;  line-of-travel 

sequencing,  31506 
Commercial  mail  receiving  agency;  mail 

delivery,  4918,  13258 
Curbside  mailboxes  design  standards;  revision, 

65274 
Free  matter  for  blind  and  other  physically 

handicapped  persons;  eligibility  standards, 

53212 
Invalid  ancillary  service  endorsements; 

transitional  provisions  eliminated,  47362 
Palletized  standard  mail  and  bound  printed 

mattCT,  etc.;  preparation  changes,  264 
Plant  Verified  Drop  Shipment  (PVDS)  mailings; 

loading  requirements;  withdrawn,  6950, 

26792 
Postal  security  devices  and  information-based 

indicia;  production,  distribution,  and  use, 

58682 
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Rate,  fee.  and  classification  changes,  52480 

Refunds  and  exchanges,  58499 

Sacking  and  palletizing  periodicals  nonletters 

and  standard  mail  (A)  flats,  tniying  first- 
class  flats,  and  labeling  pallets,  10735, 

16859 
Sack  preparation  changes  for  periodicals 

Donletter-size  mailing  jobs  that  include 

automation  flat  rate  and  presorted  rate 

mailings,  31118.  64643 
Shipping  label  requirements,  75210 
Intonational  Mail  Manual: 
International  surface  mail;  postal  rate  changes, 

11023 
Postal  rates,  fees,  and  mail  classifications; 

changes.  57864 
Postage  meters: 
Postal  security  devices  and  information-based 

iixlicia;  production,  distribution,  and  use. 

58682 
Practice  and  procedure: 
Administrative  subpoenas;  issuance  procedures 

in  investigations  of  false  representations 

and  lotteries.  14229 
False  representation  and  lottery  orders, 

proceedings;  subpoenas  and  civil  penalties, 

13707 
Privacy  Act;  implementation,  8 1 784,  "8 1785 

NOTICES 

Discounted  letters  (presorted/automation  rate 

mail);  quahty  control  reviews,  141 
Domestic  Mail  Manual: 
Discounted  letters  (presorted/automation  rate 
mail);  quality  control  reviews,  36744 
Domestic  rates,  fees,  and  mail  classifications: 
Changes,  81578 

Pennanent  nonlettcr-size  business  reply  mail 
classification  and  fees;  establishment,  etc., 
3742 
Government  Performance  and  Results  Act: 

Five-year  strategic  plan  development,  17930 
Meetings: 
Ccosensus  Committee;  curbside  mailboxes 
design;  postal  standard  revision; 
recommendations,  51370 
\teetings;  Sunshine  Act,  1095,  4629,  10123, 

15021.  21797,  33851,  40145,  46187,  51048. 
57408,  57848.  58117,  66268,  70848,  80965 
Postage  meters: 

Information  based  indicia  program;  performance 
criteria  and  security  architecture  for — 
Open  IBI  postal  evidencing  systems,  13063 
Postage  evidencing  product  submission 
procedures.  202 1 1 
Manually  set  postage  meters;  retirement  plan, 

25399,  77934 
Secure  technology  plan,  50723 
Pnvacy  Act: 
Computer  matching  programs,  75320 
Systems  of  records,  142,  32136.  39446,  39970, 
47522,  81937,  81939 

Presidential  C  ommissioD  on 

\ssignnu'nt  of  Women  in  the 
Armed  Forces 

RILES 

CFR  Chapter  removed,  30542 

Presidential  Documents 

PROCLAMAilO.Ns 

Afirican  Growth  and  Opportunity  Act; 

implementation  (Proc  7350),  59321 
Agua  Fria  National  Monument,  establishment 

(Proc.  7263),  2817 


Albania  and  Kyrgyzstan;  extending  normal  trade 

relations  status  (Proc  7326),  41547 
Armed  Forces,  U.S.,  Military  Selective  Service 

Act;  registration  (Proc.  7275),  9199 
California  Coastal  National  Monument; 

establishment  (Proc.  7264),  2821 
Canyons  of  the  Ancients  National  Monument; 

establishment  (Proc.  7317),  37243 
Caribbean  Basin  Trade  Partnership  Act; 
implementation  (Proc.  7351).  59329 
Cascade-Siskiyou  National  Monument; 
establishment  (Proc  7318),  37249 
Circular  welded  carbon-quality  line  pipe;  imports 

(Proc.  7274),  9193 
Craters  of  the  Moon  National  Monument; 

boundary  enlargement  (Proc.  7373),  69221 
Grand  Canyon-Parashant  National  Monument; 

establishment  (Proc.  7265),  2825 
Grand  Sequoia  National  Monument;  establishment 

(Proc.  7295),  24095 
Hanford  Reach  National  Monument;  establishment 

(Proc.  7319),  37253 
Ironwood  Forest  National  Monument; 

esublishment  (Proc.  7320).  37259 
Nigeria;  designation  under  the  Generalized  System 

of  Preferences  (Proc.  7335),  52903 
Pinnacles  National  Monument;  boundary 

enlargement  (Proc.  7266),  2831 
President  Lincoln  and  Soldiers'  Home  National 

Monument;  establishment  (Proc.  7329),  43673 
Sierra  Leone,  suspension  of  oitry  of  persons 
impeding  the  peace  process  (I»roc.  7359). 
60831 
Steel  wire  rtxi;  adjustment  to  competition  from 

imports  (Proc.  7273).  8621 
Sub-Saharan  African  countries;  modification  of 
duty-free  treatment  under  the  Generalized 
System  of  Preferences  (Proc.  7388),  80723 
Taliban;  continuation  of  national  emergency 

(Notice  of  June  30.  2000),  41549 
Trade: 
Generalized  System  of  Preferences;  amendments 

(Proc.  7328),  42595 
Generalized  System  of  Preferences;  modification 
and  implementation  of  Title  V  of  Trade 
and  Development  Act  of  2000  (Prtx:. 
7383).  41315.  76551 
Vermilion  Cliffs  National  Monument; 
establishment  (Proc.  7374),  69227 
Wheat  gluten;  imports  (Proc.  7314).  34899 
fecial  observances: 

ADA  Month.  Spirit  of  the  (Proc.  7327).  41865 
Adoption  Month.  National  (Proc.  7371).  67605 
African  American  History  Month.  National 

(Proc.  7270).  5217 
Afterschool  Week  (Proc  7353).  60569 
AIDS  Day.  World  (Proc.  7382).  75851 

Correction.  76348 
America  Goes  Back  to  School  (Proc.  7336). 

53887 
American  Indian  Heritage  Month,  National 

(Proc.  7372).  68871 
America  Recycles  Day  (Proc.  7377).  6%53 
Army.  U.S.;  225th  anniversary  (Proc.  7322), 

37687 
Asian/Pacific  American  Heritage  Month  (Pnx;. 

7299),  25825 
Biotechnology  Month,  National  (Proc.  7269), 

3779 
Breast  Cancer  Awareness  Month,  National 

(Proc.  7346),  59311 
Cancer  Control  Month  (Proc  7284),  17981 
Captive  Nations  Week  (Proc.  7330),  44641 
Census  Day  (Proc.  7286).  17985 
Character  Counts  Week,  National  (Proc.  7365), 
62985 


Charter  Schools  Week,  National  (Proc.  7297). 

25821 
Child  Abuse  Prevention  Montti.  National  (Proc. 

7285),  17983 
Child  Health  Day  (Proc  7349),  59317 
Children's  Day.  National  (Pioc  7356).  60575 
Citizenship  Day  and  Constitution  Week  (Proc. 

7343).  56771 
Colorectal  Cancer  Awareness  Month.  National 

(Pioc.  7276).  11197 
Columbus  Day  (Proc.  7357).  60577 
Consumer  Protection  Week,  National  (Proc. 

7272).  7709 
Crime  Victims'  Ri^ts  Week,  National  (Proc. 

7290).  19823 
D  A.R.E.  Day,  National  (Proc  7291),  21111 
(Defense  Transportation  Day  and  National 

Transportation  Week.  National  (Proc. 

7308).  31783 
Disability  Employment  Awareness  Month, 

National  (Proc.  7347),  59313 
Domestic  Violence  Awareness  Month,  National 

(Proc.  7348).  59315 
Drunk  and  Drugged  Driving  Prevention  Month, 

National  (Proc.  7384).  76913 
Education  Week,  International  (Proc.  7376), 

69235 
Eleanor  Roosevelt  Day  (Proc.  7360),  60833 
Equal  Pay  Day,  National  (Proc.  7306),  30829 
Family  Caregivers  Month,  National  (Proc. 

7370),  67247 
Family  Week,  National  (Proc.  7380),  70275 
Farm-City  Week,  National  (Proc.  7379),  70273 
Farm  Safety  and  Health  Week,  National  (Proc. 

7340.56767 
Father's  Day  (Proc.  7323),  38407 
Fire  Prevention  Week  (Proc  7354),  60571 
Flag  Day  and  National  Flag  Week  (Proc.  7321), 

37263 
Forest  Products  Week,  National  (Proc.  7366), 

62987 
Former  Prisoner  of  War  Recognition  Day, 

National  (Proc.  7289),  19821 
Gay  and  Lesbian  Pride  Month  (Proc.  7316), 

36051 
General  Pulaski  Memorial  Day  (Proc.  7361). 

60835 
German-American  Day  (Proc.  7352),  60567 
Gold  Star  Mother's  Day  (Proc.  7344),  57935 
Great  American  Smokeout  Day,  National  (Proc. 

7378),  69849 
Greek  Independence  Day:  A  National  Day  of 

Celebration  of  Greek  and  American 

Democracy  (Proc.  7283),  16509 
Correction,  17552 
Health  in  Aging  Monft  (Proc.  7337),  54397 
Heart  Month,  American  (Proc.  7271),  5219 
Hispanic  Heritage  Month,  National  (Proc. 

7338),  56457 
Historically  Black  Colleges  and  Universities 

Week,  National  (Proc.  7339),  56459 
Honor,  Day  of  (Proc  7313),  34567 
Human  Righu-  Da^    Bill  of  Rights  Day,  and 

Human  KighLv  VVeek  .Proc    7386),  78075 
Human  Rights  Day.  Helsinki  (Proc.  7332), 

47825 
Irish- American  Heritage  Month  (Proc.  7279), 

11733 
Jewish  Heritage  Week  (Proc.  7302),  26117 
King,  Martin  Luther,  Jr.,  Federal  Holiday  (Proc. 

7268).  2837 
Korean  War,  50th  Anniversary,  and  National 

Korean  War  Veterans  Armistice  Day  (Proc. 

7324),  39773 
Law  Day,  U.S.A.  (Proc.  7298),  25823 
Leif  Erikson  Day  (Proc.  7358).  60579 
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Presidential 

Library  of  Congress;  bicentennial  (Proc.  7296), 

Opportunity  in;  establishment  (EO  13168). 

Nuclear  weapons  workers,  providing  compensation 

24379 

58217 

for(EO  13179),  77487 

Loyalty  Day  (Proc.  7300).  25827 

Complementary  and  Alternative  Medicine 

Presidential  Medal  of  Valor  for  Public  Safety 

Maniime  E)ay,  National  (Proc.  7312),  34375 

Policy,  While  House  Commission  on; 

Officers;  establishment  (EO  13161).  41543 

Minority  Enterprise  Development  Week  (Proc. 

establishment  (EO  13147),  13233 

Russia;  blocking  property  of  the  Government 

7333),  52287 

Defense  Trade,  National  Commission  on  the 

relating  to  disposition  of  highly  enriched 

Mothers  Day  (Proc.  7305),  30827 

Use  of  Offsets  in.  amendment  and 

uranium  extracted  from  nuclear  weapons  (EO 

Nauonal  Park  Week  (Proc.  7293),  21115 

President's  Council  on  the  Use  of  Offsets 

13159).  39279 

National  Pearl  Harbor  Remembrance  Day,  2000 

in  Commercial  Trade,  establishment  (EO 

Small  business  exporters  and  dislocated  workers; 

(Proc  7385),  77495 

13177),  76558 

assistance  (EO  13169).  60581 

Navy  submarine  force;  lOOth  anniversary  (Proc. 

Drug  Use  in  Sports,  White  House  Task  Force 

U.S.  Armed  Forces: 

7363).  61257 

on;  establishment  (EO  13165),  49469 

Kosovo  Campaign  Medal;  establishment  (EO 

Older  Americans  Month  (Proc.  7301).  261 13 

Medicine  Policy,  White  House  Commission  on 

13154).  26479 

Older  Workers  Employment  Week.  National 

Complementary  and  Alternative; 

ADMINISTRA-nVE  ORDERS 

(Proc.  7345),  57937 

membership  (EO  13167),  57079 

Africa,  southern,  drawdown  for  emergency  disaster 

Organ  and  Tissue  Donor  Awareness  Week, 

Correction.  57436 

assistance  (Presidential  Determination  No. 

National  (Proc.  7292),  21113 

Partnership  Council.  National;  amendment  (EO 

2000-17  of  March  2.  2000),  15821 

Ovarian  Cancer  Awareness  Week.  (Proc.  7342), 

13156).  31785 

Air  Force  operating  location  near  Groom  Lake, 

56769 

Presidential  Transition  Coordinating  Council; 

NV;  classified  infonnation  (Presidential 

Pan  American  Day  and  Pan  American  Week 

establishment  (EO  13176).  71233 

Determination  No.  2000-30  of  September  19. 

(Proc.  7288).  19819 

Princeville,  North  Carolina,  President's  Council 

?Onn).  59339 

Parents'  Day  (Proc.  7331).  45701 

on  the  Funire  of;  establishment  (EO 

Angola  (UNITA).  National  Union  for  the  Total 

Peace  Officers  Memorial  Day  and  Police  Week 

13146).  11201 

Independence  of;  state  of  emergency  (Notice 

(Proc.  7307).  31071 

Correction,  12318 

of  September  22,  2000),  57721 

Poison  Prevention  Week,  National  (Proc.  7281), 

Puerto  Rico's  Status,  President's  Task  Force  on; 

Belarus;  trade  (Presidential  Determination  No. 

15201 

establishment  (EO  13183).  82889 

2000-22  of  June  2,  2000).  3631 1 

POW/MIA  Recognition  Day,  National  (Proc. 

Traffic  Organization;  establishment  (EO  13180). 

Burma — 

7340),  56461 

77493 

Conditions  and  U.S.  policy  (Memorandum  of 

Prayer  for  Peace,  Memorial  Day,  2000  (Proc. 

Workers,  Communities,  and  Economic  Change 

April  19.  2000).  24851 

7315),  34907 

in  the  New  Economy,  Commission  on; 

Contijiuation  of  emergency  (Notice  of  May  18. 

Prayer,  National  Day  of  (Proc.  7303),  26481 

establishment  (EO  13174),  65705 

2000).  32005 

1 

J  Recall  Round-Up  Day.  National  (Proc.  7294). 

Disadvantaged  businesses,  increasing  opportunities 

Report  on  conditions  and  U.S.  policy 

21117 

and  access  (EO  13170).  60827 

(Memorandum  of  October  31.  2000), 

Red  Cross  Month.  American  (Proc.  7278), 

Education;  actions  to  improve  low-performing 

66599 

11455 

schools  (EO  13153).  26475 

China;  trade  (Presidential  Determination  No.  2000- 

Religious  Freedom  Day  (Proc.  7267),  2835 

Education  and  Sharing  Day.  U.S.A.  (Proc.  7282), 

23of  June  2,  2000),  36313 

Safe  Boating  Week,  National  (Proc.  7309), 

16507 

Circular  welded  carbon-quality  line  pipe;  imports     * 

33247 

Emergency  preparedness;  global  disaster 

(Memorandum  of  February  18.  2000).  9197 

Save  Your  Vision  Week  (Proc.  7280).  12903 

information  network  (EO  13151),  25619 

Colombia — 

School  Lunch  Week.  National  (Proc.  7355), 

Environment;  marine  protected  areas  (EO  1 3 158), 

Certification  on  assistance  (Presidential 

60573 

34909 

Determination  No.  2000-28  of  August  22. 

Science  and  Technology  Week.  Global  (Proc. 

Government  agencies  and  employees: 

2000).  52291 

7304).  30335    ' 

Education/Opining  programs,  nondiscrimination 

Continuation  of  U.S.  emergency  (Notice  of 

Small  Business  Week  (Proc.  731 1).  33431 

on  basis  of  race,  sex.  color,  national  origin. 

October  19.  2000).  63193 

Thanksgiving  Day  (Proc.  7381).  70277 

disability,  religion,  age.  sexual  orienution. 

Computers,  high-performance,  exports  to  China; 

Trade  Week.  World  (Proc.  7310),  33429 

parent  statiis.  39775 

delegation  of  authority  under  National 

U.S.S.  Cole- 

Environmental  management — 

Defense  Authorization  Act  for  Fiscal  Year 

Death  of  servicemembers  aboard  (Proc. 

Federal  fleet  and  transportation  efficiency 

2000  (Memorandum  of  January  5.  2000). 

7362).  61255 

(EO  13149).  24607 

January  5,  2000),  15823 

Extending  display  of  flag  at  half-staff  for 

Leadership  in  greening  the  Government  (EO 

Cuba;  anchorage  and  movement  of  vessels. 

those  who  died  aboard  (Proc.  7364). 

13148),  24595 

regulation;  continuation  of  emergency  (Notice 

62575 

Work  force  Oansportation  (EO  13150),  24613 

of  February  25.  2000).  10929 

United  Nations  Day  (Proc.  7369).  64335 

Equal  employment  opportunity;  amendment  (EO 

Defense,  national;  exporu  of  high-performance 

Veterans  Day  (Proc.  7375).  69231 

13152),  26115 

computers  and  transfers  of  mihtarily  sensitive 

Volunteer  Week.  National  (Proc.  7287),  19641 

Federal  Career  Intern  Program  (EO  13162), 

technology  (Memorandum  of  January  S, 

! 

White  Cane  Safety  Day  (Proc.  7367).  62989 

43211 

2000),  2279,  3119 

Women's  Equality  Day  (Proc.  7334).  52639 

Genetic  information;  prohibiting  discrimination 

East  Timor,  U.S.  military  activities  (Presidential 

Women's  History  Month  (Proc.  7277).  1 1 199 

in  Federal  employment  (EO  13145).  6877 

Determination  No.  2000-12  of  February  10, 

Wright  Brothers  Day  (Proc.  7387).  80721 

Hispanic  employment  (EO  13171).  61251 

2000),  8243 

1 

i  Young  People  and  Gun  Violence.  National  Day 

Individuals  with  disabilities;  increasing 

Economic  Community  of  West  African  States 

I 

of  Concern  About  (Proc.  7368).  63763 

employment  opportunity  (EO  13163), 

(ECOWAS);  military  assistance  (Presidential 

46563 

Determination  No.  2000-13  of  February  16. 

EXECUTIVE  ORDERS 

Individuals  with  limited  English  proficiency; 

2000).  10669 

Adults  with  Disabilities,  National  Task  Force  on 

improving  access  to  services  (EO  13166), 

Expori  control  regulations;  continuation  of 

Employment  of;  amendment  (EO  13172), 

50121 

emergency  (Notice  of  August  3.  2000).  48347 

64577 

Rates  of  pay;  adjustments  (EO  13182),  82879 

Flammable  fuels;  assessment  of  risk  of  terrorism 

Africa,  sub-Saharan;  granting  access  to  HIV/AIDS 
pharmaceuticals  and  medical  technologies 

Reasonable  accommodation;  procedures  to 

and  other  criminal  activity  associated  with 

facilitate  (EO  13164).  46565 

released  risk-management  plans 

'       (EO  13155),  30521 

Women-owned  small  businesses,  increasing 

(Memorandum  of  January  27.  2000).  8631 

Central  San  Joaquin  Valley.  Interagency  Task 

opportuniues  (EO  13157).  34035 

Government  agencies  and  employees: 

Force  on  the  Economic  Development  of. 

Health  information,  protecting  privacy  in  oversight 

Diplomatic  facilities;  security  requirements 

establishment  (EO  13173),  64579 

mvestigations  (EO  13181),  81321 

(Memorandum  of  July  17.  2000),  45511 

Committees;  establishment,  renewal,  termination. 

Indian  tribal  governments,  consultation  and 

India;  waiver  of  sanctions  (Presidential 

etc.: 

coordination  with  (EO  13175),  67249 

Determination  No.  2000-18).  16297 

Communities  Dependent  on  Tobacco  Production 

Northwestern  Hawaiian  Islands  Coral  Reef 

International  entities;  certification  against 

While  Protecting  Public  Health,  President's 

Ecosystem  Reserve,  establishment  (EO 

withholding  funds  (Presidenual  Determination 

Commission  on  Improving  Economic 

13178),  76903 

No.  2000-10).  5407 
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Iran — 
Continuation  of  emergency  (Notice  of  March 

13,2000),  13863 
Continuation  of  emergency  (Notice  of 

November  9,  2000),  68061 
Iran  Nonproliferation  Act  of  2000;  delegation 
of  authority  (Memorandum  of  September 
11,2000),  56209 
Iraq;  continuation  of  emergency  (Notice  of  July 

28,  2000),  47241 

Jerusalem  Embassy  Act;  suspension  of  limitations 
(Presidential  Determination  No.  2000-24  of 
June  16,  2000),  38713 

Korea  and  Thailand;  transfer  of  obsolete  or  surplus 
defense  articles  (Memorandum  of  July  5, 
2000),  43213 

Korean  Peninsula  Energy  Development 

Organization  (KEDO);  U.S.  contribution 
(Presidential  Determination  No.  2000-31  of 
September  28,  2000),  10931,  42273,  59695 

Libya;  state  of  emergency  (Notice  of  December 

29.  1999),  199 

Middle  East  peace  process;  state  of  emergency 

(Notice  of  January  19,  2000),  3581 
Narcotics;  certification  of  major  illicit  drug 

producing  and  transit  countries  (Presidential 
Determination  No.  2000-16  of  February  29, 
2000),  15797 
Palestine  Liberation  Organization;  U.S.  relations 
(Presidential  Determination  No.  2000-19  of 
Apnl21,2000),  24852 
Puerto  Rico,  range  facilities  on  Vieques — 
Community  assistance  (Directive  of  January  31, 

2000).  5731 
Referendum  (Directive  of  January  31,  2000), 
5729 
Refugee  admissions  for  fiscal  year  200 1 

(Presidential  Determination  No.  2000-32  of 
September  29,  2000),  59697 
Satellites;  privatization  of  intergovernmental 
organizations  (Memorandum  of  August  21, 
2000),  52289 
Sierra  Leone — 
Military  assistance  (Presidential  Determination 

No.  2000-27  of  July  21.  2000),  47827 
Military  drawdown  (Presidential  Determination 

No.  2001-04),  78895 
Peacekeeping  assistance  (Presidential 

Determination  No.  2000-20  of  May  31, 
2000).  36307 
Soviet  Union,  Independent  States  of  the  Former; 
assistance  (Presidential  Determination  No. 
2000-1 1  of  February  1,  2000).  6523 
Steel  wire  rod;  imports  (Memorandum  of  February 

16,  2000),  8629 
Sudan;  continuation  of  U.S.  emergency  (Notice 

of  October  31,  2000),  66163 
Terrorist-list  states;  waiver  of  provisions  relating 
to  blocked  property  (Presidential 
Determination  No.  2001-03).  66483 
Trading  With  the  Enemy  Act;  continuation  of 
exercise  of  authorities  (Presidential 
Determination  No  2000-29  of  September  12, 
2000),  55883 
Tunisia;  military  drawdown  (Presidential 

Determination  No.  2000-33  of  September  29, 
2000).  5%99 
Turkey;  nuclear  energy  cooperation  agreement 
(Presidential  Determination  No  2000-26  of 
July  7,  2000).  44403 
Venezuela;  emergency  disaster  relief  assistaiKe 
(Presidential  Determination  No.  2000-9  of 
December  23.  1999).  689 
Vietnam — 
Prisoners  of  war  and  missing  in  action, 

cooperation  in  accounting  for  (Presidential 


Determination  No  2000-14  of  February  18, 
2000),  10671 
Trade  (Presidential  Determination  No.  2000-21 
of  June  2,  2000),  36309 
Weapons  of  mass  destruction;  continuation  of 

emergency,  68063 
Yugoslavia,  Federal  Republic  of,  Bosnian  Serbs, 
and  Kosovo;  continuation  of  emergency 
(Notice  of  May  25,  2000),  34379 

President's  Council  on  Integrity  and 
Efficiency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  13341 

Presidio  Trust 

RULES 

Management  of  Presidio;  general  provisions,  etc.: 
Environmental  qiiality.  558% 

PROPOSED  RULES 

Semi-annual  agenda.  23708,  74752 
NOTICES 

Environmental  statements;  availability,  etc.: 
Area  B,  Presidio  of  San  Francisco.  CA;  general 

management  plan,  etc.,  67783,  80474 
Letterman  Complex,  Presidio  of  San  Francisco. 
CA.  13064.34756 
EnvitDnmental  statements;  notice  of  intent: 
Area  B,  Presidio  of  San  Francisco.  CA;  general 

management  plan,  etc.,  40707,  60477 
Mountain  Lake  enhancement,  Presidio  of  San 

Francisco,  CA,  7899 
Presidio  Theatre  Building  99;  rehabilitation  and 
expansion.  20218,  36746,  62402 
Letterman  Complex;  programmatic  agreement 
regarding  deconstniction,  new  construction, 
and  associated  leases  execution.  13064 
Meetings.  16978.  58300 
Wireless  telecommunications  focilities  sites; 
applications: 
Bay  Area  Cellular  Telephone  Co..  60478 
Cellular  One,  26645 
Nextel  Communications,  40708 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Civil  contempt  of  court  commitments,  34362 
Drug  abuse  treatment  and  intensive  confinement 

center  programs;  early  release 

consideration,  80745 
Federal  Tort  Claims  Act,  34363 
Inmate  discipluie  respecting  violations  of 

telephone  and  smoking  policies,  59724 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Administrative  Remedy  Program;  excluded 

matters,  39768 
Drug  abuse  treatment  programs;  participation 

requirements,  56840 
Inmate  drug  testing  programs,  57126 
Occupational  education  programs,  44401 
Postsecondary  education  programs,  44400 
Suicide  prevention  program,  67670 

NOTICES 

Environmental  statements;  availability,  etc.: 
Merced  County.  CA;  Federal  penitentiary  at 

Castle  Airport  aixl  Aviation  Development 

Center,  3740 
South  Carolina;  medium-security  Federal 

correctional  facility,  21471 


Environmental  statements;  notice  of  intent: 
Arizona  and  California;  private  correctional 

facilities  construction,  56595 
Criminal  alien  population  in  non-Federal  low- 
security  correctional  facilities;  caiKellation, 

30622 
Florida,  Georgia,  and  Mississippi;  private 

correctional  facilities  construction,  46178 
Fresno  County,  CA;  medium-security  or  high- 

secunty  Federal  correctional  facility,  33357 
Northumberland  County,  PA,  medium-security 

Federal  correctional  institution 

development,  30622 
Pollock,  LA;  medium-security  Federal 

correctional  facility,  62368 
Terre  Haute,  FN;  medium/high-secunty  Federal 

correctional  facility  construction,  24988 
Yuma/Tucson,  AZ;  Federal  correctional  facility 

construction,  75310 

Program  Support  Center 

NOTICES 

AgeiKy  information  collection  activities: 

Proposed  collection;  comment  request,  11793 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7102, 
7103,  14645,  14646,  14647,  14648.  31061, 
31062,  31063,  31064.  31065,  42766, 
42767,  42768,  51408,  51409,  56023, 
56024,  56025,  66803,  66804,  66805. 
66806,  77072 

Public  Health  Service 

See  .'\genc>  lor  Healthcare  Research  and  Quality 
See  Agency  for  Toxic  SubstajKes  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

NOTICES 

Meetings: 
National  Institute  of  Environmental  Health 
ScieiKes  et  al.  in  vitro  methods  for 
assessing  acute  systemic  toxicity; 
international  workshop,  57203 
National  Toxicology  Program — 
Acute  oral  toxicity  assessment;  up-and-down 
procedure;  independent  peer  review 
evaluation,  8385 
Alternative  Toxicological  Methods  Advisory 

Committee,  7878.  66549 
Center  for  Evaluation  of  Risks  to  Human 
Reproduction;  phthalates  review; 
comment  request,  33343 
Endocrine  disruptors;  low  -dose  issues;  peer 

review,  20478,  58097 
Frog  embryo  teratogenesis  assay-Xenopus 

expert  panel  assessment,  13289 
In  vitro  methods  for  assessmg  acute  systemic 

toxicity;  workshop,  37400 
Revised  up-and-down  procedure  as  alternative 
test  method  for  assessing  acute  oral 
toxicity;  peer  review,  35109 
Scientific  Counselors  Board,  21004,  24495. 
61352,75726 
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National  Toxicology  Program: 
Carcinogens  Report,  Tenth  Edition — 
Substances,  mixtures,  and  exposure 

ciicumstances  for  listing  or  delisting, 
17889. I789I 
Center  for  Evaluation  of  Risks  to  Human 
rt  cvi  ■duction — 
Methanol  review,  expert  panel  nomination 

solicitation  and  comment  request,  5021 1 
Phthalate  esters;  expert  panel  reports; 
comment  request,  60206 
Cht-rnujls  ni'r-i!nat«i  for  toxicology  Studies; 
lostinw  i-txi  mmendations;  comment  request, 
11329, 14997,  75727 
Low-dose  issues  for  endocrine  disruptors;  peer 
review;  comment  request,  784 

Railroad  Retirement  Board 

Rl  LES 

Fjiilroad  Retirement  Act: 
Disability  determination,  14458 
Reviews  for  medical  recovery  of  annuitants; 
discontinuance,  20371 
Evidence  required  for  payment,  19829 
Family  relationships;  inheritance  rights,  20725 
Itaitroad  Unemployment  Insurance  Act: 
Remuneration,  definition,  14459 
Sickness  and  uncmptoyment  benefits;  waiting 

period  shortened,  etc.,  19647 
Sickness  benefits;  execution  of  statement  of 
sicknes<  by  nur»  practitiona,  66498 
1 1  Unemployment  and  sickness  benefits;  finality  of 
decisions,  66499 

PROPOSED  RULES 

Fjiiroad  Retirement  Act: 

Annuity  or  lump  sum  application;  divorced 
spouse  benefits,  30366 
Railroad  Unemployment  Insurance  Act: 

Sickness  benefits;  execution  of  statement  of 
j  I  sickness  by  nurse  practitioner,  26161 

I   Unemployment  and  sickness  benefits;  finality  of 

decisions,  21 164 
Semi-annual  agenda,  23712,  74756 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 188, 
2650,  2997,  3746,  5918,  6644,  11614, 
14324,  20492,  30451,  31 198,  31620, 
34235,  36480,  36746,  40145,  47523, 
53238,  64265,  65888,  66785,  80965 
Submission  for  OMB  review;  comment  request, 
2998,  3747,  21212,  25009,  25010,  26245. 
30452,  36480,  48540,  50577,  54865. 
55065,57848,58577,63106 
Meetings: 

Actuarial  Advisory  Committee,  5707,  33379 
Meetings;  Sunshine  Act,  14325,  30452,  31620, 

37584,  38309,  69072 
hivacy  Act: 
Computer  matching  programs,  50724,  53240, 

59881 
Systems  of  records,  53241,  64266,  70637 
l^iboad  Unemployment  Insurance  Act: 
Monthly  compensation  base  and  other 
dctenninations  (2001  CY),  75977 
Supplemental  annuity  program;  determination  of 
quarterly  rate  of  excise  tax,  14636,  36747, 
55066.  77938 


II 


Reclamation  Bureau 

RULES 

Farm  operations  in  excess  of  960  acres, 
mformation  requirements;  and  formerly 

1 1      excess  land  eligibility  to  receive  non-fiill  cost 
irrigation  water,  4304 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7562 
Submission  for  OMB  review;  comment  request, 
9295,  36162 
Central  Valley  Project  Improvement  Act 
Water  management  plans;  evaluation  criteria, 
31601,67400,67761 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment; 

quarterly  stams  report,  3475,  2101 1,  45404, 
61187 
Environmental  statements;  availability,  etc.: 
Animas-La  Plata  Project,  CO  and  NM,  2428. 

12574,43783 
Arrowrock  Dam;  ID;  outlet  works  rdiabilitation, 

64234 
CALFED  Bay-Delta  Program,  CA,  45104 
Central  Arizona  Project,  AZ;  water  supply 
allocation  and  long-term  contract 
execution,  39177,43037 
Coachella  and  Imperial  Counties,  CA;  Sahon 

Sea  Restoration  Project,  4258 
Coachella  Canal  Lining  Project,  CA,  45799, 

57370 
Colorado  River  interim  surplus  criteria,  42028. 

47516,48531.57371,78511 
Contra  Costa  Water  District,  Central  Valley 

Project,  CA,  52130 
Contra  Costa  Water  District's  Multi-Puipose 

Pipeline  Project,  CA,  42391 
East  Bay  Municipal  Utility  District 

Supplemental  Water  Supply  Project,  CA, 
59013,77671 
Glenn,  Colusa,  and  Yolo  Counties,  CA;  Colusa 

Basin  flood  control  program,  35392 
Keechelus  Dam,  Yakima  Project,  WA;  dams 

modification  safety,  77390 
Orange  County,  CA;  groundwater  replenishment 

system  establishment,  1 5649 
Republican  River  basin,  NE  and  KS — 
Bostwick,  Frenchman-Cambridge,  and 

Kanaska  Divisions,  Almena  Unit;  long- 
term  water  service  contracts,  37999 
Long-term  water  supply  contracts,  renewal. 
15351 
Rio  Grande  and  Low  Flow  ConveyaiKe 

Channel.  NM.  54546 
Salton  Sea  Restoration  Project,  CA.  7889. 

21470 
San  Joaquin  County.  CA;  Woodbridge  Inigation 
District  and  City  of  Lodi's  Lower 
Mokelumne  River  Restoration  Program, 
36842 
Sar  Joiquin  River  Agreement  flow  objectives 

(2000-2010),  81894 
San  Luis  and  Delta-Mendota  Water  Authority; 
Grassland  Bypass  Project,  Fresno,  Merced, 
and  Stanislaus  Counties,  CA.  81545 
Trinity  River  Mainstcm  Fishery  Restoration, 

CA,  63087,  63888,  69570 
Upper  Rio  Grande  Basin,  TX;  water  operations 
review,  35664 
Environmental  statements;  notice  of  intent: 
Flaming  Gorge  Dam,  Colorado  River  Storage 

Project,  UT,  35957 
Imperial  Irrigation  District/San  Diego  County 
Water  Authority  Water  Conservation  and 
Transfer  Project,  CA,  66557 
Lower  Colorado  River,  AZ,  CA,  and  NV;  multi- 
species  conservation  program,  4303 1 
Marina  Coast  Water  District  Recycled  Water 

Pipeline  Project,  CA,  16631 
Navajo-Gallup  Water  Supply  Project^  NM, 

16219 
Newlands  Project,  NV— 
Derby  Dam  fish  passage,  504 
Surface  water  ri^ts,  21209 
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Refugee 

San  Joaquin  River  Agreement  (2001-2010); 

additional  water  acquisition  to  meet  flow 

objectives,  51627 
Solano  Project-Lake  Berryessa,  CA,  66763 
Tehama  ar»d  Shasta  Counties,  CA;  Battle  Cnedc 

salmon  and  steeDiead  restoration  project, 

1912 
Upper  Rio  Grande  Basin,  TX;  water  operations 

review,  12030 
Yakima  Project,  WA;  Keechelus  Dam;  Safety 

of  Dams  Program  modification.  16961 
Meetings: 
Bay-Delta  Advisory  Council,  1416,  3736. 

13306,  15352.  25501,  25757,  30131, 

35665,  38301,  41726,  56328,  62366,  63888 
CALFED  Bay-Delta  Ecosystem  Restoration 

Program;  pre-submittal  workshop,  17307 
CALFED  Bay-Delta  Program  Policy  Group, 

1417,  5368,  15006,  25502,  71120 
Colorado  River  Basin  Salinity  Control  Advisory 

Council,  59200 
Conservation  Advisory  Group,  Yakima  River 

Basin  Water  Enhancement  Project,  19924 
Ecosystem  Restoration  Program  Interim  Science 

Board  et  al ,  2985 
Glen  Canyon  Adaptive  Management  Work 

Group,  9296,  15173,  21787,  48731,  62750, 

69787,  70735,  79122 
Glen  Canyon  Technical  Work  Group,  9296, 

15173,  21787,  48731,  62750,  69787. 

70735,  79122 
Refuge  Water  Supply  Long-term  Water  Service 

Agreements,  31602 
Trinity  River  Basin  Fish  and  Wildlife  Task 

Force,  2429,  39924 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Amortec,  6623 
Power  rate  adjustments: 
Pick-Sloan  Missouri  Basin  Program,  Eastern 

and  Western  Division,  79122 
Privacy  Art: 

Systems  of  records,  6393 
Repayment  contract  negotiations: 
Pick-Sloan  Missouri  Basm  Program;  long-term 

water  service  contracts;  availability,  31 191 
Reports  and  guidaiKe  documents;  availability,  etc.: 
National  Environmental  Policy  Act  haitdbook; 

agency  employee  guidance,  21210,  35393 

Refugee  Resettlement  Office 

RULES 

Refugee  resettlement  program: 
Public/pnvate  partnership  program;  refugee  cash 
and  medical  assistance;  requirements, 
15410 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Newly  arriving  refugees,  discretionary  grants; 

three  program  areas  cancelled.  20826 
Refugee  Community  aixj  Family  Strengthening 

and  Integration  Program,  26224 
Refugee  microenterprise  development.  19784 
Refugee  resettlement  program — 
Individual  development  accounts  for  refugees; 

establishment  and  management,  1 3290 
Refugees  m  local  areas  of  high  need,  25341, 

47752 
Social  services  funds;  State  allocations, 
25345,  47747 
Technical  assistance  to  special  programs,  21454 
Torture  survivors  treatment  and  services,  14595 

Ul 


Regulatory 


Regulaton.  Information  Service 
Center 

PROPOSED  RULES 

Introduction  to  Regulatory  Plan  and  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions.  73305 

Unified  Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions,  22483 

Research  and  Special  Programs 
\dniiiiistration 

RILES 

Hazardous  materials: 
Editorial  corrections  and  clarifications,  S86I4 

Correction.  60382 
Hazardous  materials  transportation — 
Hazardous  materials  safety;  technology 

sharing  meeting,  30914 
Registration  and  fee  assessment  program, 
7297 
Ha^aidous  substances  other  than  radionuclides, 

7310 
Miscellaneous  amendments,  S0450 
Pipeline  safety: 
Drug  and  alcohol  testing;  random  drug  testing 

rate.  81409 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  environmental 

damage;  definition,  80530 
Breakout  tanks,  industry  standards  adoption; 

correction,  4770 
Pipeline  integrity  management  in  high 

consequeiKe  areas,  7S378 
Underwater  abaiKloned  pipeline  facilities, 
54440,  57861 
Liquefied  natural  gas  facilities;  safety 
standards — 
Liquefied  natural  gas  production,  storage,  and 
handling  standards;  incorporation  by 
reference,  10950 

PROPOSED  RULES 

Hazardous  matenals 
Hazardous  materials  safety;  customer  service 

and  regulatory  review;  meeting,  1 1541 
Hazardous  materials  transportation — 
Air  carriers;  information  availability,  49777 
Compatibility  with  International  Atomic 
Energy  Agency  regulations,  1 1028 
Harmonization  with  UN  recommendations. 
International  Maritime  Dangerous  Goods 
Code,  and  International  Civil  Aviation 
Organization's  technical  instructions, 
63294 
Registration  fees;  temporary  reduction,  76890 
Tank  cars  and  cargo  tank  motor  vdiicles; 

attendance  requu^ments;  withdrawn,  16161 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  environmental 
damage;  workshop  and  technical  review, 
18020 
Hazardous  liquid  and  carbon  dioxide 

pipelines;  corrosion  control  standards, 
76%8 
Pipeline  integrity  management  in  high 
consequence  areas,  21695 
Safety  regulations;  periodic  updates,  15290 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17940, 

47585,  50741,  54336,  76703,  76704,  81571 
Reporting  and  recordkeeping  requirements, 

51897 


Submission  for  OMB  review;  comment  request, 
317,3269,37454,67792 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  5388, 
5389,  10851,  10852,  12616,  15682,  15683, 
20845,  20846,  33418,  33419,  33420, 
38625,  38626,  45826,  45827.  52805, 
52806,  56984,  56987,  63914,  63915. 
70629,  70630,  78260,  78261 
Exemption  applications  delayed;  list,  12621, 

19041,  39645,  51642,  56609,  59247,  67793 
Safety  advisories — 
Non-DOT  specification  fiber  reinforced 
plastic  full  composite  cylinders; 
manufacture,  mark,  and  sale,  59256 
Hazardous  materials  transportation: 
Departmentwide  program  evaluation;  findings 

and  recommendations,  19431 
Intermediate  bulk  containers;  discharge  from 

motor  vehicles,  36882 
Preemption  determinations — 
American  Trucking  Associations,  Inc.,  17335 
Applications  status,  77070 
Association  of  Waste  Hazardous  Materials 

Transporters  et  al.,  81950 
Boston  &  Maine  Corp  ,  69365,  79458 
InstitiJte  of  Makers  of  Explosives,  1 8422 
Kiesel  Co.,  49633,  77417 
Louisiana  standards;  ATOFINA  Chemicals, 

Inc.,  61370 
MedAVaste,  Inc.,  et  aJ.,  20258 
New  York  Propane  Gas  Association,  60238 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized 

marking,  63676 
Lithium  batteries,  54336 
Non-complying  portable  propane  tanks  use, 
26657 
Meetings: 
Hazardous  Liquid  Pipeline  Safety  Advisory 

Committee,  47821,  51405 
Hazardous  materials  safety — 
Customer  service  and  regulatory  review, 

45126 
UN  packaging  certification  agencies,  26875 
Integrity  Management  Communication  Team, 

57424 
International  standards  on  transport  of 

dangerous  goods,  33881,  69802 
Mechanical  damage  in  pipelines;  quarterly 

performance  review,  70758 
Pipeline  Safety  Advisory  Committees,  15404 
Pipeline  safety — 
Damage  prevention  ("path  forward"),  6442 
Integrity  Management  Communication  Team, 
50586,  54338 
Technical  Hazardous  Liquid  Pipeline  Safety 
Standards  Advisory  Committee,  56360 
Pipeline  Risk  Management  Demonstration 
Program: 
Participants — 
Northwest  Pipeline  Corp.,  12053 
Pipeline  safety: 
Advisory  bulletins — 
Gas  transmission  pipelines;  internal  corrosion 
extent  determination,  53803 
Pipeline  safety;  waiver  petitions: 
Duke  Energy,  77419 
Tennessee  Gas  Pipeline  Co.,  77422 

Risk  Management  Agency 

NOTICES 

Dairy  Options  Pilot  Program,  implementation; 
availability,  9237 

Rural  Business-Cooperative  Service 

RULES 

Federal  claims  collection;  administrative  offset, 
50598 


Guaranteed  loanmakuig: 
Domestic  lamb  industry  adjustment  assistance 
program  set  aside,  645% 
Program  regulations: 
Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements, 
50401 
Correction,  81325 

PROPOSED  RULES 

Grants: 

Loan  and  grant  program  fimos;  allocation 
methodology  and  formulas.  47695 
Program  regulations: 
Emergency  Farm  Loan  Program;  requirements, 

54973 
Environmental  policies  and  procedures,  55784 
Loans  to  Indian  Tribes  and  tribal  corporations. 

17206 
Off-farm  migrant  farmworker  projects;  operating 
assistance,  65790 
Rural  Economic  Development  Loan  and  Grant 
Program;  meeting,  45319 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3201, 
11760,  11975,  14522,  15303,  17253, 
19867,  24910,  31300,  37112,  52982, 
61 140,  68973,  79801 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Sheep  Industry  Improvement  Center 
Board,  54195 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  Business  Enterprise  Program;  technical 
assistance  for  rural  transportation  systems, 
1092 
Rural  Cooperative  Development  Program, 

24175 
Rural  cooperative  opportimities  and  probletns; 

research,  30051 
Rural  Economic  Developmait  Loan  and  Grant 
Program;  maximum  dollar  amount  on 
awards,  76212 
Intermediary  Relending  Program  loans;  sale  under 

expanded  pilot;  extension,  26809 
Loan  guarantee  authority;  maximum  portion 
available  (2001  FY),  69907 

Rural  Housing  Service 

RULES 

Federal  claims  collection;  administrative  offset, 

50598 
Projram  regulations: 
Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements, 
50401 
Correction,  81325 

PROPOSED  RULES 

Grants: 
Loan  and  grant  program  funds;  allocation 

methodology  and  formulas,  47695 
Program  regulations: 
Emergency  Farm  Loan  Program;  requirements, 

54973 
Environmental  policies  and  procedures,  55784 
Loans  to  Indian  Tribes  and  tribal  corporations, 

17206 
Off- farm  migrant  farmworkw  projects;  opo^ting 

assistance,  65790 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2578, 
3202,  8117,  8933,  13357.  13712,  14522, 
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19867,  34141.  37112.  45962,  52982, 

61140,79801 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Farm  Labor  Housing  Technical  Assistance, 

38499 
Multi-family  and  single  family  housing 

programs,  81630 
Rural  Community  Development  Initiative, 

14525,  25703 
Section  502  Demonstration  Program,  single 

family  hou^mg  loans  anj  grants  in  North 

Carolina  to  elderh  families  losing  their 

housing  due  to  major  disaster,  81640 
Section  5(|^  Rural  Housing  Demonstration 

Program,  2t)565 
Section  514  Farm  LaN^r  Housing  Loans  and 

Section  5 1 6  Farm  Labor  Housing  Grants 

for  off-farm  housmg.  8lf>4,^ 
Section  515  Rural  Rental  Housing  Program. 

4560,  8164: 
Section  515  Rural  Rental  Housing  Program  and 

Section  52  i  rental  assistance  lor  needs 

resulting  from  Humcanes  Dennis,  Floyd. 

and  Irene.  5049",  70691 
Section  533  Housing  Preservation  Program, 

81648 
Section  538  Guaranteed  Rural  Rental  Housing 

Program.  4944.  6585,  39859,  55217, 

58845.  81650 


II 


Rural  Telephone  Bank 

NOTICES 

Bylaw  amendments,  2928 
Loan  policies 

interest  rates,  67711 
Meetmgs.  Sunshine  Act,  5307,  25904.  45751, 

II    ^' 

kural  Itilities  Service 

RLLES 

Electric  loans: 
Electric  engineering,  architectural  services,  and 
design  policies  and  procedures — 
Building  plans  and  specifications;  agency 
approval  requirement  ehminated,  63195 
Insured  and  guaranteed  loans;  general  and 
preloan  policies  and  procedures,  14207, 
31246 
Effective  date,  69657 
Insured  loans — 
Post-loan  policies  and  procedures;  effective 
date,  10933 
Load  forecasts;  borrower  requirements,  14785 
Materials  and  construction;  standards  and 
specifications — 
Underground  electric  distribution; 

specifications  and  drawmgs,  34042 
Minimum  Times  Interest  Earned  Ratio  (TIER) 
requirements,  reduction,  51747 
Federal  claims  collection;  administrative  offset, 

5059X 
Guaranteed  loanmaking: 

Domestic  lamb  industry  adjustment  assistaiKe 
program  set  aside.  64596 
Program  regulations 

Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements, 
1 1  50401 

Correction,  81325 
Seismic  safety.  76915 
Telecommunications  loans: 

Genera!  policies,  types  of  loans,  and  loan 
1 1  requirements.  42615 

Reasonabiv  adequate  service  levels,  54399 


II 


Tdecommunicauons  standards  and  specifications: 
Matenals.  equipment,  and  construction — 
Sf>ecial  equipment  contract  (including 
installation),  51749 

PROPOSED  RULES 

Electric  engineering,  architectural  services  and 
design  policies  and  procedures: 
Building  plans  and  specifications;  agency 
approval  requiremen'  eli-r.inaied.  21671 
Electric  loans: 
Insured  and  guaraniee^i    lans   general  and  pre- 
loan policies  ano  procedures,  31289 
Minimum  Times  Interest  Earned  Ratio  (TIER) 
requirements,  reduction,  12952 
Grants: 

Loan  ana  grant  program  funds;  allocation 
methodology  and  formulas,  47695 
Program  regulations 

Emergenc\  Farm  Loan  Program;  requirements. 

54973 
Environmental  policies  and  procedures,  55784 
Loans  to  Indian  Tribes  and  tribal  corporations, 

17206 
Off-farm  migrant  farmworker  projects;  operating 
assistaiKe,  65790 
Seismic  safety,  34125 
Teleconununications  loans: 
General  policies,  types  of  loans,  and  loan 
requirements,  6922 
Reasonably  adequate  service  levels,  33787 
Telecommunicaiions  standards  and  specifications: 
Matenais,  equipment,  and  construction — 
Telecommunications  system  construction 
contract  and  specifications,  5 1 773 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1587, 

3201.  11976,  11977,  12507,  14522,  15304, 

19867,  39863,  50177,  52982,  58260, 

61140,79801 
Electric  loans: 
Quarterly  municipal  interest  rates,  1 3936. 

37518,56291,  80830 
Treasury  Rate  Loan  Program,  80830 
Environmental  statements;  availability,  etc.: 
Alabama  Electric  Coof)erative,  5853 
Aiicansas  Electric  Cooperative  Corp.,  70691 
Berkeley  Electric  Cooperative,  31878,  40607 
Dairyland  Power  Cooperative,  53265 
East  Kentucky  Power  Cooperative,  80416 
Elk  Mound  Combustion  Turbine  Project,  61 141 
Georgia  Transmission  Corp.,  70692 
Great  River  Energy.  12507,  21716 
Intertie  Participants  Group,  24911 
Jackson  County  Lake  Project,  KY,  34142 
National  Power  Cooperative,  Inc,  46686,  56292 
Pohnpei  Utilities  Corp,,  12508 
Southwestern  Electric  Cooperative,  Inc,,  1847, 

8118 
Tri-State  Generation  &  Transmission 

Association,  Iik,,  53265 
Environmental  statements;  notice  of  intent: 
Arkansas  Electric  Cooperative  Corp,,  31300 
Dairyland  Power  Cooperative,  38506 
National  Power  Cooperative,  Inc,  4595 
Ogled»rpe  Power  Corp,,  56292,  59172 
Old  Dominion  Electric  Cooperative,  70692 
South  Texas  Electric  Cooperative,  Inc,,  69498 
Grants  and  cooperative  agreements;  availability, 
etc,: 
Distance  Leammg  and  Telemedicine  Program, 

66523 
Reports  and  guidance  documents;  availability,  etc.: 
Electric  program;  title  evidence  requirements  for 

real  property;  bulletin  rescinded.  55501 
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Electric  utility  applications,  combustion 
turbines;  environmental  effects,  77343 
Telecommunications  loans: 

Broadband  telecommunications  services  in  rural 
America;  construction  and  installation; 
funds  availability.  75920 
Telecommunications  plant;  depreciation  rates; 
publication,  58504 

Saint  Lawrence  Seaway  Development 

Corporation 

RLLES 

Seaway  regulations  and  rules: 
Miscellaneous  amendments,  5291 2 
Correction,  56486 

PROPOSED  RULES 

Seaway  regulations  and  rules: 
Miscellaneous  amendments,  40070 

NOTICES 

Meetings: 
Advisory  Board,  17000,  19432,  52807 

Science  and  Technology  Policy  Office 

NOnCEi 

Meetings: 
President's  Committee  of  Advisors  on  Science 
and  Technology,  7391,  25725,  52754, 
69308,70717 
Reports  and  guidance  documents;  availability,  etc.: 
Research  misconduct;  Federal  policy,  76260 

Secret  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  26277 

Senior  Executive  Service: 
PerformaiKe  Review  Boards;  membership, 

53344 

Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Financial  statements — 
Revenue  recognition;  implementation  dday, 
I68II 
Consumer  financial  mformation;  privacy 

requirements  ( Regulation  S-P).  40334 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  manual^ 
Update  adoption  and  iiKorporation  by 
reference,  3123,  6444,  34079,  39086 
Modernization;  filing  requirements;  changes, 

24788 
Electronic  media  use;  guidance,  25843 
Financial  reporting  matters: 
Generally  accepted  accounting  principles 

application  to  selected  revenue  recognition 
issues;  staff  mterpretatioo,  40992 
Freedom  of  Information  Act,  Privacy  Act,  and 
confidential  treatment  Rule  83; 
implementation,  55180 
Investment  advisers: 
Electronic  filing  system  and  Form  ADV  update, 
57438,81737 
Investment  companies: 
Electronic  Signatures  in  Global  and  National 
Commerce  Act;  consumer  consent 
requirements;  exemption,  47281 
Investment  company  assets;  custody  outside 

United  States,  25630 
Personal  investment  activities  fraud  prevention; 
adoption  of  policies  and  codes  of  ethics, 
12943 
Conectioti.  15933 
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Organization,  functions,  and  authority  delegatioiis 

General  Counsel  Office.  12469 
Public  utility  holding  companies: 
Subsidiaries  authorized  to  perform  services  or 
construction  or  to  sell  goods;  CFR 
correction,  52644 
Securities: 

Alternative  trading  systems;  temporary  stay  of 

effectiveness,  18888,  76562 
Canadian  tax-deferred  retirement  savings 
accounts;  offer  and  sale  of  securities, 
37672 
Electronic  media  use;  guidance,  25843 
Exchanges  and  alternative  trading  systems; 

technical  amendments,  13235 
Firm  quote  and  trade-through  disclosure  rules 

for  options.  75438 
Mini-lender  offers  and  limited  partnership 

lender  offers;  commission  guidance,  4658 1 
Options  disclosure  documents — 
Rule  9b- 1  amendment,  64137 
Order  routing  and  execution  practices; 

disclosure,  75414 
Proxy  and  information  statements;  delivery  to 

households,  65736 
Revised  transfer  agent  form  and  related  rule 

36602 
Selective  disclosure  and  insider  trading,  51716 
Subsidiary  issuers  and  guarantors;  financial 
statements  and  periodic  reporu,  51692 
Unlisted  tradmg  privileges,  53560 
Securities,  etc.: 

Auditor  independence  requirements,  76008 
PROPOSED  RULES 
Consumer  fmancial  information;  privacy 

requirements  (Regulation  S-P),  1 2354 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Modernization;  filing  requirements;  changes 
11507,  15044 
Investment  advisers: 
Electronic  filing  system  and  Form  ADV  update 
20524 
Investment  companies: 

Mutual  fund  aftertax  returns;  disclosure,  15500 
Regulatory  Flexibility  Act 

Rules  to  be  reviewed;  list,  3399 
Securities: 
Acquisition  exemption  during  existence  of 

underwriting  or  selling  syndicate,  76189 
Cancelled  security  certificates;  processing 

requirements,  59766 
Firm  quote  and  trade-through  disclosure  iwles 

for  options,  47918 
International  accounting  standards;  globally 
accepted,  high  quality  financial  reporting 
frameworic,  8896 
Mutual  fund  after-tax  returns;  disclosure,  15500 
Order  routing  and  execution  practices; 

disclosure,  48406 
Selective  disclosure  and  insider  trading,  16160 
Supplementary  fmancial  information,  4585 
Trading  data;  electronic  submission  by  exchange 
members,  brokers,  and  dealers,  26534 
Securities,  etc.: 
Auditor  independence  requirements,  43148 
54189 
Revision,  49954 
Semi-annual  agenda,  23938,  74988 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  310, 
1418.  1934,  2204,  3260,  5002,  6417.  6644, 
7403,  7579,  11350,  16673.  16978,  17544. 
17685,  21046,  25400,  25775,  30644, 
30645.  31368.  31621.  34509,  34756, 
34757,  38309,  38613,  39632,  42403, 
42736,  42737.  45631,  47524,  47525, 
48258,  50725,  51371.  51634.  51862. 
53241.  54866.  59234.  60989.  60990, 
64725,  66785,  66786,  69580,  77395,  81940 
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Submissioa  for  OMB  review;  comment  request, 
3501,  3504,  5378,  5379,  7403,  7580,  8454, 
10123,  11102,  12048.  13799,  14325, 
15022.  15928.  15933.  18384.  19398. 
20493.  20494.  21493.  25400.  26645. 
36174.  36847.  37187.  39633.  41 1 12. 
4111 3.  44081.  45631.  45805.  48258. 
48259.  48541.  52456.  54094,  55309, 
55310,  55652,  59234.  60478.  60991. 
60992.  64460.  64726.  66268.  66269. 
66786.  66787,  75979,  77939,  79438,  80967 

Committees;  establishment,  renewal,  termination, 
etc.: 

Market  Information  Advisory  Committee.  58135 
Meeting.  59235 
Consolidated  Tape  Association  and  Quotation 

Plans;  amendments.  1418,  11 102 
Decimalization  implementation  plan;  order  to 

submit.  5003,  14637,  21046,  21239,  38010 
Intermarket  Trading  System;  plan  amendments, 

54571,68165,75323 
Investment  Adviser  Registration  Depository: 
NASD  Regulation,  Inc.,  designation  to  esublish 
and  maintain  Depository;  filing  fees 
approval,  47807 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
Baker,  Fentress  &  Co.,  16674 
Dreyfiis  Retirement  Income  Fund  et  al., 
53063 

Mackenzie  Solutions  et  al.,  76314 
MIMLIC  Cash  Fund,  Inc.,  et  al.,  18391 
Oppenheimer  Core  Equity  Fund  et  al..  42405 
Pumam  High  Quality  Bond  Fund  et  al.. 
11617 

Sefton  Funds  Trust  et  al..  5707 
Select  Advisors  Trust  C  et  al.,  262S0 
Senior  Floating  Income  Fund,  Inc.,  et  al., 
47808 

SSgA  Interoadonal  Liquidity  Fund  et  al., 
35676 

Strategist  Income  Fund,  Inc.,  et  al.,  59474 

Time  Horizon  Funds  et  al.,  66787 


Exemption  applications — 
Advantus  Series  Fund,  Inc..  et  al..  76677 
AIG  Life  Insurance  Co.  et  al..  66573 
American  General  Series  Portfolio  Company 

2etal..  37188 
American  Skandia  Life  Assurance  Coip.  et 

al.,  62773 
American  Water  Capital  Corp..  62770 
Ark  Funds  et  al..  39452 
AycoCo.etal..  71337 
Bain  Capital.  Inc..  et  al..  33594 
Barclays  Global  Fund  Advisors  et  al..  21215, 

21219 
BCP  III  Affiliates  Fund  L.P.  et  al..  83106 
Bill  Gross'  idealab!.  57211.  69376 
Boston  1784  Funds  et  al..  19941 
Brazos  Insurance  Funds.  54866 
CIGNA  Funds  Group  et  al.,  34758,  49033 
Cirsa  Business  Corp..  S.A..  et  al..  16675 
CityFed  Financial  Corp..  3507 
CNI  Charter  Funds  et  al.,  50726 
Cohesion  Technologies.  Inc..  25968 
Colchester  Street  Trust  et  al.,  15030,  46518 
CompleTel  Europe  N.V.,  48021 
Conseco  Variable  Insurance  Co.  et  al..  8213 
Eaton  Vance  Management  et  al..  57849 
Endeavor  Series  Trust  et  al..  19950 
Equitable  Life  Assurance  Society  of  the 

United  Suies  et  al..  52150 
Equity  Investor  Fund  et  al.,  16431 
Equity  Managers  Trust  et  al.,  60227 
Evergreen  Equity  Tnist  et  al.,  41 1 13 
First  AUmerica  Financial  Life  Insurance  Co 

et  al.,  60700 
First  American  Investment  Funds.  Inc..  et  al.. 

4449,6645.57631.69376 
First  Defined  Sector  Fund  et  al..  831 10 
Firstar  Funds,  Inc..  et  al..  67424 
Galaxy  Fund  et  al.,  63645 
GE  Asset  Management  Inc.  et  al.,  60488 
Goldman  Sachs  Trust  et  al.,  48259 
H&Q  Healthcare  Investors  et  al..  1201 
Hartford  Capital  Appreciation  HLS  Fund, 

Inc.,  et  al.,  60479 
Hartford  Life  Insurance  Co.  et  al.,  56347 
Hillview  Investment  Trust  II  et  al.,  48767 
HT  Insight  Funds,  Inc.,  el  al..  5709 
ING  Variable  Insurance  Trust  el  al.,  19944 
Integrity  Life  Insurance  Co.  et  al.,  78221 
John  Hancock  Variable  Series  Trust  I  et  al., 

76313 
Kelmoore  Strategy  Variable  Trust  et  al., 

24515 
Latin  America  Investment  Fund,  Inc.,  et  al., 

62772 
Liberty  All-Star  Equity  Fund  et  al.,  3983 
Lifetime  Achievement  Fund,  Inc.,  et  al., 

3194« 
Manufacnirers  Investment  Trust  et  al.,  797 
Market  Street  Fund,  Inc..  et  al..  831 16 
Mercury  QA  Strategy  Fund,  Inc.,  et  al., 

20233 
ML  Taurus,  Inc.,  69969 
MPAM  Funds  Trust,  49035 
Mutual  of  America  Investment  Corp.  et  al. 

63647 
Nations  Fund,  Inc.,  et  al.,  51372,  56026 
Nations  Fund  Trust  et  ^.,  14000,  21214 

77050 
New  Covenant  Funds  et  al.,  795 
New  England  Life  Insurance  Co.  et  al.,  69073 
New  York  Life  Insurance  &  Annuity  Corp. 

et  al.,  30144 
Ohio  National  Life  Insurance  Co.  et  al. 

34510 
Pacific  Asset  Management  LLC  et  al..  20231 
PADCO  Advisors,  Inc.,  et  al.,  60698 
Penn  Mutual  Life  Insurance  Co.  et  al.,  62403 
Penn  Series  Funds.  Inc..  et  al.,  19399 
PFL  Life  Insurance  Co.  et  al..  56967 
PMC  Capital,  Inc..  el  al..  65356 
Potomac  Insurance  Tnist  el  al..  40146 
Principal  Life  Insurance  Co.  et  al..  67421 
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Propel,  Inc..  55066 

Provident  Institutional  Funds  et  al.,  63653 

Provident  Mutual  Life  Insurance  Co.  et  al., 

53058 
Pruco  Life  Insurance  Co.  et  al.,  55310 
Republic  Funds  et  al.,  10132 
Salomon  Smith  Barney  Inc.  et  al.,  571 1 
Scudder  Pathway  Series  et  al.,  60489 
Seasons  Series  Trust  et  al.,  57633 
Security  Benefit  Life  Insurance  Co.  et  al., 

26251 
SEI  Investments  Management  Corp.  et  al., 

26246 
Sit  Large  Cap  Growth  Fund,  Inc.,  et  al., 

37441 
SSgA  Funds  et  al.,  25525 
Standish.  Ayer  &  Wood  Investment  Trust  et 

al..  1199 
State  Street  Bank  &  Trust  Co.  et  al.,  54327 
STI  Classic  Funds  et  al.,  11815 
Strategist  Growth  Fund,  Inc..  et  al..  36177 
Stratevest  Funds  et  al.,  77941 
Summit  Mutual  Funds.  Inc.,  et  al.,  69349 
Sun  Capital  Advisers  Trust  et  al.,  17546 
Telsim  Mobile  Telekomunikasyon  Hizmetleri 

AS..  77939 
Third  Avenue  Variable  Series  Trust  et  al., 

3261 
TIP  Funds  et  al.,  71149 
Toronto  Dominion  Bank  et  al ,  4447,  36175 
Touchstone  Advisors,  Inc.,  et  al.,  18393 
Travelers  Insurance  Co.  et  al.,  78224 
Vanguard  Index  Funds  et  al.,  61005,  79439 
Vantagepoint  Funds  et  al.,  20841 
Variable  Annuity  Life  Insurance  Co.  et  al., 

65364 
Victory  Portfolios  et  al.,  6245 
Vision  Group  of  Funds  et  al.,  77051 
Wachovia  Funds  et  al.,  3505 
Wachovia  Variable  Insurance  Funds  et  al., 

64727 
Warburg,  Pincus  Trust,  et  al..  30453 
Wells  Fargo  Funds  Trust  et  al.,  49036 
William  Blair  Funds  and  William  Blair  & 

Co.,  LLC,  63642 
WM  Variable  Trust  et  al.,  60992 
Yahoo!  Inc  ,  33591 
Exemption  orders — 
Investment  Dealers  Association  of  Canada, 

37678 
loint  transaction  applications — 
Pacific  Corporate  Group  Private  Equity  Fund 

et  al..  25408 
Pioneer  America  Income  Trust  et  al..  47526 
Securities  Management  Research,  Inc.,  et  al., 

48260 
Order  applications — 

Elfiin  Trusts  et  al.,  77053 

Medallion  Financial  Corp.,  15929 

meVC  Draper  Fisher  Jurvetson  Fund  1,  Inc., 

38309 
Northbrook  Life  Insurance  Co.  et  al.,  33380 
Shares  substitution  applications — 
AIG  Life  Insurance  Co.  et  al..  77399 
American  United  Life  Insurance  Co.  et  al.. 

77396 
Fidelity  Investments  Life  Insurance  Co.  et  al.. 

17932 
First  Investors  Corp.  et  al..  7901 
Massachusetts  Mutual  Life  Insurance  Co.  et 

al..  39633 
National  Life  Insurance  Co.  et  al..  67426 
Nationwide  Life  Insurance  Co..  et  al..  36178 
Joint  industry  plan: 

American  Stock  Exchange  LLC  et  al.,  1 1402, 
48023 


National  Association  of  Securities  Dealers,  Inc., 

etal.,  799,  1202,42411,51878 
Pacific  Exchange,  Inc.,  58583,  69581,  70850 
Philadelphia  Stock  Exchange,  Inc.,  58584, 
70851 
Meetings: 
Auditor  independence  requirements;  hearings, 

43385 
Investment  adviser  regulatory  issues;  roundtable, 

25776 
Market  Information  Advisory  Committee,  7 1 1 50 
Securities  laws  uniformity;  annual  conference; 
proposed  agenda;  comment  request,  14325 
Meetings;  Sunshine  Act,  1651,  2656,  3750,  3986, 
4856,  5714,  7404,  10571,  12596,  16234. 
17547,  19401,  19818,  21494.  25410,  25777, 
26651,  26868,  31949,  35678,  36480,  36481, 
39209,  42407,  45414.  48262.  49616.  50727, 
52154,  53792,  54878,  56351,  56971,  56972, 
57410,  58585,  61010,  65034,  66269,  66789, 
67435,  70745,  75324,  77054,  78518 
Options  Price  Rq»rting  Authority: 
Capacity  allocation  plan,  temporary,  5919, 

12597,  15044,46752 
Consolidated  options  last  sale  reports  and 
quotation  information  plan,  participation 
fee  payable  by  new  parties,  2998,  6444, 
59035,  78518 
Fee-exempt  access  to  market  data;  pilot  plan, 

48769 
National  Market  System  plan;  consolidated 
options  last  sale  reports  and  quotation 
information  reporting;  message  capacity 
allocation  formula  establishment,  30148, 
75564 
Participation  fee  payable  by  each  new  party  to 

plan.  35147 
Professional  subscriber  information  fees; 

increase,  60703 
Temporary  capacity  allocation  plan,  31950, 
36180 
Privacy  Act: 

Systems  of  records,  49037 
Regulatory  responsibilities  allocation  plan:,  21052 
American  Stock  Exchange  LLC  et  al.,  34759 
International  Securities  Exchange  LLC  et  al., 
34762 
Securities: 
Suspension  of  trading — 
American  Healthcare  Providers,  Inc.,  38014 
Asthma  Disease  Management,  Inc.,  30154, 

36222 
eConnect,  14001 

Enterprises  Solutions,  Inc.,  17548 
Lifekeepers  International,  Inc.,  7078 
Net  Tel  International,  Inc.,  77055 
Save  the  Worid  Air.  Inc.,  45640 
U.N.  Dollars  Corp.,  14002 
Wellness  Universe,  Inc.,  7581 
Transfer  agents;  registration,  cancellation,  etc. — 
Non-bank  transfer  agents,  1204 
Self-regulatory  organizations: 
Clearing  agency  registration  applications- 
Emerging  Markets  Clearing  Corp.,  5 1 880 
Global  Joint  Venture  Matching  Services — US, 

LLC,  69582 
Government  Securities  Clearing  Corp.,  48032 
MBS  Clearing  Corp.,  16980 
Morgan  Guaranty  Trust  Co.,  75324 
Exchange  registration  applications — 
International  Securities  Exchange  LLC, 
11388. 11401 
Options  disclosure  documents — 
OM  London  Exchange  Ltd.,  35679 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange  LLC.  1205,  1206, 
3750,  6647,  6664,  8216,  8217,  9024, 
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10134,  10571,  1 1618,  12599,  13350. 
15186,  15672,  16433,  16437,  17685, 
17934,  18395,  20235,  21223,  21224, 
24234,  26254,  30154,  30155,  33586, 
33598,  34236,  36182,  36183,  36850. 
36853,  36855,  37190,  38014,  38614. 
38615,  38616,  39210,  39211,  39454, 
39638,  39972,  42064,  43386,  44551, 
44552,  44553,  47528,  48032,  48262. 
50249,  50253,  51374,  51376,  52456. 
53245,  54330,  54572,  54574,  55653. 

55655,  56606,  57410,  58135,  58136, 
59046.  59235,  59476,  60704,  61206, 
62783,  64463,  65034,  68172,  69079, 
69975,  69976,  71 150,  71 151,  71 160. 
76686.  77942,  81940,  81942 

Boston  Stock  Exchange,  Inc.,  4451,  17687, 

20497,  36856,  39215,  42041,  42408, 
43388,  49617,  50280,  52155,  54578. 

55656,  56352,  60705,  64274,  66270. 
67783,  69080,  78227 

Chicago  Board  Options  Exchange,  Inc.,  5921, 
6665.  6668,  7404,  10573.  10574,  11369, 
13799,  14330,  15398,  16676,  18397, 
19401,  24236,  24238,  30458.  32138, 
34238,  34239,  35149,  35679,  35683, 
36185,  36187,  36481,  37191,  37442. 
38617,  38618,  42409,  43060,  45805, 
46520,  46524,  48033,  48264,  48770, 
49038,  49040,  49041,  50255,  50258. 
50280,  50281,  51880,  51884,  52457, 
52800,  53246,  54332,  54333,  54581, 
54582,  55658,  56026,  56353,  56355, 
56972,  57636,  60706,  62776,  63272, 
63657,  63658,  67022,  67023,  69082. 
69585.  69977.  75326.  76687.  77403. 
77404.  77943.  77945.  78230.  78231. 
80968.  82413.  82418,  82420,  82423,  82425 

Chicago  Stock  Exchange,  Inc.,  2205,  3000, 
5006,  6425,  7581,  8220,  10575,  1 1351, 
11352,  11619,  11817,  11835,  12601, 
14002.  16440,  16442,  16443,  16444, 
16677,  20236,  24521,  26647,  26649, 
33383,  36857,  36859,  38015,  38620. 
39455,  40712,  42048,  42049,  43066, 
46754,  47529,  48035,  51886,  52802, 
53065,  53067,  55659.  57850.  60233. 
60234.  63273.  63660.  66271.  69355. 
71161.71164,71166,83119 

Chicago  Stock  Exchange,  Inc.,  et  al.,  60230 

Cincinnati  Stock  Exchange,  Inc.,  4455,  17323, 

20498,  44843,  45640,  60708,  64463, 
64465,  75740,  75746,  77055 

Depository  Trust  Co.,  1420,  2449,  5714,  12602, 
17688,  18399,  18400,  19802,  24242, 
25411,  25777,  31952,  36188,  37585, 
49278,  52459,  69591,  70745,  75749, 
75984,  75985,  75986,  76688.  77946.  78519 
Depository  Trust  Corp.,  14003 
Emerging  Markets  Clearing  Corp.,  18401, 

19407,  25778,  75327,  75988.  77947,  77948 
European  Securities  Cleanng  Corp.,  26255 
Government  Securities  Clearing  Corp.,  541. 
3509.  37586.  42051.  42739.  42740,  44555, 
50280,  52460,  70370,  75750,  75988 
International  Securities  Clearing  Corp.,  311 
Intenutiona!  Securities  Exchange  LLC,  11818. 
11820,  11822,  11823,  26256,  33614, 
34513,  34515,  35686,  35688,  53792. 
57412,  64466,  66274,  67784,  77056. 
78233.  79142,  81551,  81944,  82426 
MBS  Clearing  Corp.,  7078,  25778,  39456, 

69356,  70761 
Municipal  Securities  Rulemaking  Board,  6427, 
6444,  6669,  13067,  15399,  15675,  18401, 
20237,  36189,  39639,  46188,  47530, 
48036,49279,61367,70371 
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National  Association  of  Securities  Dealers,  Inc., 

39974,  42414,  42415.  43069.  45644. 

Massachusetts  Mutual  Life  Insurance  Co  et  al. 

1208,  1210.  1211,  2207,  2656,  3510,  3513, 

46027.  46541.  46755,  47551,  48039, 

45118 

3987,  4002,  4457,  4857,  5715,  6430,  7407, 

48778,  49621,  50262,  50280,  51396, 

Maxim  Phannaceuticals,  Inc.,  26646 

7418,  7582,  8461,  8753,  8768,  11353, 

51888,  51889,  52465,  53250.  53251. 

MAXXAM  Inc.  et  al.,  50034 

11359,  12305,  12310,  13069,  14344, 

53253.  53257.  55069.  55663,  55664, 

ML  Oklahoma  Venture  Partners,  L.P.,  et  al.. 

14638,  15401,  15678,  15933,  16981, 

55665,  56363,  57419,  59243,  59244, 

67419 

16993,  18405,  18407,  19409,  19420, 

59488,  60710,  6071 1,  61014,  61207, 

Morgan  Stanley  Capiul  Investors,  L.P..  et  al.. 

19421,  21225,  24523,  25411,  26256, 

63281.  64469.  64734,  66275,  66277, 

15667 

26647.  30163.  30167,  30459,  30460, 

67031,  69113,  69114,  69980,  69982, 

Mutual  of  America  Life  InsurarKe  Co.  et  al., 

32140,  33384,  33602,  34240,  34518, 

69983,  69984,  70952,  71 187,  71 192, 

10125 

35690,  35693,  36191,  36193,  36194. 

71193,  75332,  75993,  77059,  77413, 

National  Association  of  Securities  Dealers,  Inc., 

36198,  36202,  36222,  36482,  36484, 

77429,  78235.  78237.  78240.  78523. 

et  al.,  25401 

36747,  36860,  37445,  37808,  39457. 

78525,  80974,  80975,  80976.  82432, 

Nationwide  Life  Insurance  Co.  et  al.,  149 

39640,  39642,  41 1 16,  41119.  42741, 

82435.82437,  82440.83122 

Nationwide  Separate  Account  Trtist  et  al.. 

43067,  44082,  45414,  45425,  48037. 

Stock  Clearing  Corp.  of  Philadelphia,  2218, 

52794.55310 

48266,  48771,  48774.  49842.  50582, 

35413,  53259,  56363 

NeoPhaim,  Inc.,  24233 

51377,  51380.  51887,  52460,  52462, 

Applications,  hearings,  determinations,  etc.: 

Network  Connection,  Inc..  63642 

52803.  54095,  54334,  54585,  55661, 

Aeroflex  Inc.,  16233 

Neuberger  Berman  Equity  Funds  et  al..  70849 

56026.  57413.  57852,  57853,  58585, 

Aetna  Life  Insurance  &  Annuity  Co.  et  al.. 

Nexen  Inc..  69974 

58589,  58590,  59036,  59038,  59240, 

53788 

NYFIX,  Inc..  14636 

59478,  59480,  59482,  61011,  61012, 

AirTouch  Communications,  Inc.,  5918 

Pacific  Life  Insurance  Co.  et  al..  2651 

62779,  63275,  64468,  66576,  66789, 

Alcan  Aluminium  Ltd.,  63641 

Penn  Mutual  Life  Insurance  Co.  et  al.,  20219 

67025,  67477,  68172,  69084.  69357, 

Alexander  Hamilton  Life  Insurance  Co.  of 

PIMCO  Funds  et  al ,  45632 

69592,  69594,  69595,  69995,  70748, 

America  et  al.,  18385 

Pitcaim  Trust  Co.  et  al.,  43058 

70749,  70751.  70852.  70854,  71169, 

Allianz  Life  Insurance  Co.  of  North  America 

Price  Communications  Corp.,  10845 

71 174,  75328,  75990,  76005,  76316, 

et  al.,  30646 

Provident  Mutual  Life  Insurance  Co  et  al.,  1 195 

77405,  78520,  79143,  79909,  80969, 

American  Express  Travel  Related  Services  Co., 

Public  utility  holding  company  filings.  6419, 

81945,82428,82460 

Inc.,  75321 

7077,  8461,  9023,  10570,  11615,  12596, 

National  Securities  Clearing  Corp.,  311,  3514, 

American  Heritage  Life  Investment  Corp.,  8752 

13065,  13349,  15023,  15024,  15030, 

19803,  25779,  30170,  33854,  36203, 

American  International  Group,  Inc.,  et  al.,  7899 

15933,  16979,  18390,  20225,  21213, 

36204,  36205,  36749,  41121,  42065, 

Ampal-American  Israel  Corp.,  69348 

24233,  25010,  30650,  31632,  31943, 

63278,  63662,  70862,  71 182,  75330,  79144 

AMRESCO,  INC ,  59027 

34236,  35675,  36848,  37187,  38613, 

New  York  Stock  Exchange,  Inc.,  312,  1212, 

Ancor  Communications,  Itk.,  15185 

39447.  40708.  42404,  43791.  45413, 

1935,  3515,  4005.  4007,  6432,  6673,  8222, 

Arte  Funds,  et  al..  6423 

45634,  46513,  48020.  49030.  49277. 

8223,  8465,  9025.  10137.  10139,  10577, 

Armada  Funds  et  al.,  35145 

50578.  51869,  51874,  52146,  53242, 

12603,  12606,  13801,  16235,  17325, 

ASA  Ltd..  11811 

54326,  54872.  56013.  57409.  58117, 

17326,  18412,  18415,  21227,  21230, 

Audiovox  Corp..  31942 

58578,  59028,  60697,  61000,  62770, 

24245,  25527,  26258,  30171,  30175, 

Bankers  Trust  Co.  et  al..  15665 

63107,63267,63268,63269,64461, 

30464,  31 199,  33396,  36222,  36488, 

BISYS  Fund  Services  LP.  et  al..  31023 

64462,  65033,  65361,  65888,  67021, 

37587,  39216,  39459,  39461,  39644, 

Boise  Cascade  Corp..  34510 

68164,  69072,  69798,  70742,  71144, 

42052,  44556,  45808,  47550.  48776, 

Brazos  Insurance  Funds.  54866 

75322,  75980,  75983,  77048,  77395 

49043,  49044,  49046,  50260,  50280, 

BriteSmile,  Inc.,  19944 

Ramco  Energy  pic,  785 1 7 

50281,51382,51384.51387,51389, 

Cablevision  Systems  Corp.,  10125 

Resource  Bankshares  Corp.,  78517 

53247,  53248,  54589,  56363,  56974, 

Calamos  Advisors  Trust  et  al.,  13344 

Reunion  Industries,  Inc.,  36850 

58137,  58833,  62781,  63280,  67028, 

Canada  Life  Insurance  Co.  of  America  et  al.. 

Rio  Algom  Ltd.,  38868 

67029,  69596,  71 183,  75751.  77407, 

16423 

Rogers  Corp.,  26646,  31948 

77408,  77949,  77952,  78522,  79145, 

Citizens  First  Financial  Corp.,  60479 

Safeguard  Scientifics,  Inc.,  11616 

79147.  81552,  82428,  82429,  83120 

Cooper  Companies,  Inc.,  49841 

Scudder  Global  Fund,  Inc.,  et  al.,  6420 

New  York  Stock  Exchange,  inc.,  et  al,,  1 1620 

CyberSentry,  Inc ,  65032 

Seligman  Portfolios,  Inc.,  et  al.,  12299 

Options  Clearing  Corp.,  1421,  3515,  13351, 

Datalink.net,  Inc.,  51371 

Southwestern  Bell  Telephone  Co.,  8753 

16679,  17328,  31036,  36489,  36750, 

Diodes  hic,  42738 

USB.  Holding  Co.,  Inc..  16234 

37196,  44088,  44089,  44844,  51390, 

DuniSwitch  Industries,  Inc.,  62403 

UAM  Funds.  Inc..  et  al.,  35406 

55314,  56014.  56015.  75331.  75991, 

Enzo  Biochem,  Inc.,  3504 

Unique  Mobility,  Inc.,  14637 

75992,77058,77413,82431 

E-Pawn.com.Inc.,  38010 

Valley  Forge  Life  Insurance  Co.  et  al.,  3065 1 , 

Pacific  Exchange,  Inc.,  1214,  4008,  5383,  6675, 

E-SIM  Ltd.,  15185 

42065 

7584,  9026,  9027,  16235,  16680,  17329, 

First  Allmerica  Financial  Life  Insurance  Co.  et 

Van  Kampen  Funds  Inc.  et  al.,  42038 

17689,  17690,  21052,  25780,  30465, 

al,  31029,  42065 

Van  Wagoner  Funds,  Inc.,  et  al.,  20495 

30654,  31200,  34764,  35150,  36206, 

First  American  Insurance  Portfolios,  Inc.,  et  al.. 

WAMEX  Holdings,  Inc.,  38010 

36489,  36877,  42064,  42412,  44558, 

51863 

Warburg,  Pincus  Balanced  Fund,  Inc.,  et  al.. 

44559,  45810,  49280,  51390,  51392. 

Franklin  Capital  Corp.,  3747 

30141 

51395,  52463,  52463,  57213,  57416, 

FuelCell  Energy,  Inc.,  42738 

Westcoast  Energy,  Inc.,  33591 

58139.  58834.  59485,  59486.  60235, 

Golden  American  Life  Insurance  Co.  et  al.. 

Westminster  Capital,  Inc.,  10131 

67030,  67785,  67786,  69109,  691 1 1, 

1189,  1192 

White  Electronic  Designs  Corp.,  51372 

691 12,  69979,  71 185,  75754,  75755, 

Great-West  Life  &  Annuity  Insurance  Co.  et 

X  Source,  Inc.,  50245 

76690,  77074,  78234,  78822,  80970 

al.,  2446 

Yellowave  Corp.,  69072 

Pacific  Exchange,  Inc  ,  et  al.,  8224 
Pacific  Stock  Exchange,  Inc.,  59242 

Harris  &  Harris  Group,  Inc.,  1 1350 
Hartford  Life  Insurance  Co.  et  al.,  8455 

Selective  Service  System 

Philadelphia  Stock  Exchange,  Inc.,  153,  154, 

HyperFeed  Technologies.  Inc..  54094 

RULES 

2215,  2216,  3517,  4010,  4633,  5922,  6434, 

Ibbotson  Associates.  Inc..  3748 

Advisory  opinions: 

6680,  6682,  8226,  8227,  1 1628,  1 1629, 

IDS  Life  Insurance  Co.  et  al..  143 

Requests  regarding  liability  or  obligation  to 

11826,  13351.  14005,  16445,  16683, 

InterDigital  Communications  Corp.,  26246 

register;  agency  address  change,  47670 

18416,  20500,  20501,  20503,  24246, 

Roger  Equity,  Inc.,  16233 

Registration  administration: 

24248,  24528,  24529,  25782,  30666, 

Lincoln  National  Life  Insurance  Co.  et  al.,  5380 

Selective  Service  registration;  additional 

31037,  31622,  33606,  34244,  34520, 

Manufacturers  Life  Insurance  Co.  of  America 

methods,  60100 

34521,  34765,  35152.  36209,  36492. 

etal..  19798 

Verification  notice  requests;  agency  address 

36493,  36495,  36878,  36879,  38621, 

Marshall  Funds.  Inc.,  et  al..  25521 

change.  47670 
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PROPOSED  RULES 

Semi-annual  agenda,  23718.  74762 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
21053 

Privacy  Act: 
Systems  of  records.  57215 

Security  Classification  Program;  inquiries,  13802 

Sentencing  Commission,  L nited  States 
See  United  States  Sentencing  Commission 
Small  Business  Administration 

RULES 

8(a)  business  development  >mali  disadvantaged 
business  status  determinations;  procedure 
. .      rules  governing  cases  before  Hearings  and 
1 1      Appeals  Office.  57541 
Business  loans: 
Certified  development  companies — 

Areas  of  operations,  42624 
Liquidation  of  collateral  and  sale  of  disaster 

assistance  loans,  17132 
Loan  loss  reserve  fund.  17439 
Unguaranteed  portions  of  loans;  securitization, 
sales  and  pledges,  correction,  49481 
Government  .ontraetmg  programs: 

Contract  bundling,  45831 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 

Small  business  mvestment  companies: 
Management-ownership  diversity  requirement  to 
prohibit  ownership  of  more  than  70%  of 
company  by  single  investor  or  group, 
71053 
Types  of  consideration  paid  by  small  business 
excluded  from  cost  of  money  limitations, 
69431 

Small  business  size  standards: 
8(a)  business  development/small  disadvantaged 

business  status  determinations,  33249 
Freight  and  cargo  transportation  arrangement 

industry,  48601,60342 
General  building  contractors,  heavy 

construction,  dredging  and  surface  cleanup, 
special  trade  contractors,  garbage  and 
refuse  collection,  and  refiise  systems, 
37689 
Correction,  49726,  50744 
Health  care  industries,  69432 

Correction,  70637 
Help  Supply  Services;  $10  million  in  average 
annual  receipts,  35810 
Correction,  44573,  45143 
North  American  Industry  Classification  System, 
30836 
Correction,  53533 

PROPOSED  RULES 

Business  loans. 
Liquidation  of  collateral  and  sale  of  disaster 
assistance  loans,  1349 
Disaster  loan  program: 

Military  reservist  economic  injury  disaster 
II  loans,  43261 

Pre-Disaster  Mitigation  Loan  Program,  37308 
Federal  claims  collection: 
Administrative  wage  garnishment;  dd>t 
collection  through  offset,  39567 
HUBZone  program: 
Administrative  and  operational  improvements, 
58963 
Nondiscrimination  on  basis  of  race,  color,  national 
j  1       origin,  handicap,  or  age  in  federally  assisted 
prograrp.^  or  activities.  76460 


Program  for  Investment  In  Microentrepreneurs 

Act;  implementation: 
Disadvantaged  entrepreneurs;  training  and 
technical  assistance  grants,  60256 
Semi-annual  agenda,  23720,  74764 
Small  business  investment  companies: 

Management-ownership  diversity  requirement  to 
prohibit  ownership  of  nwre  than  70%  of 
company  by  single  investor  or  group, 
49511 
Types  of  consideration  paid  by  small  business 
excluded  from  cost  of  money  limitations, 
38223 
Small  business  size  standards: 
8(a)  business  development  small  disadvantaged 
business  status  determinations,  12955, 
66938 
Compliance  with  programs  of  other  agencies, 

4176 
Nonmanufacturer  rule;  waivers — 
Surge  arresters,  current  and  voltage 
transformers,  etc.,  76184 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  501 1, 

12311,  13803,  15032,  16995,21233. 

25014,  50263,  51398,  53069,  61016, 

66799,  69986,  77687 
Submission  for  OMB  review;  comment  request, 

3518,  3751.  17330,  33398,  33611,  34245, 

38017,  38868,  39217,  41511,  52467, 

56608,57640,71194,  71195,82441 
Business  and  disast^  assistance  loans;  sale  and 

liquidation  of  collateral,  41741,  69986 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
National  Small  Business  Development  Center 

Advisory  Boaixl,  45814 
Disaster  loan  areas: 
Alabama,  17331,  21494,  56016,  82441 
Alaska,  12312.  50263,  51634,  66799 
Arizona,  70373,  70864,  75757.  82441 
Arizona  et  al.,  54591 
Arkansas.  41743 

California,  21495,  32140.  57640,  70864 
Connecticut,  4458,  32141,  58593 
Florida,  38869.  57641.  59882,  64471 
Georgia,  10588,  12312.  17331.  59882 
Hawaii.  21798.  70373 
Idaho.  56017.  58593,  61017,  66799 
Kansas,  32141 
Kentucky,  4295,  4458,  6684,  12313,  14006, 

14007,37811 
Louisiana.  17331.41743 
Maryland,  58140 

Massachusetts,  12313.  36751,  70373 
Michigan,  64735,  69988,  78526 
Minnesota,  43795,  44846,  46028.  49282,  53069. 

53260.56017 
Mississippi,  3519 
Missouri,  34245,  46190 
Montana,  56017,  58592.  64471 
New  Hampshire,  12313.  36751 
New  Jersey,  4458,  50264,  52468,  56018 
New  Mexico,  34245,  39975 
New  York,  38017 

New  York  et  al.,  4458,  8467,  30469 
North  Carolina.  4459.  10588.  37811,  49282 
North  Dakota.  43794,  44846,  47553,  49622. 

51398.  54592 
Ohio,  12313.  15930.  30180.  53069,  59882. 

64471 
Oklahoma.  36210.  76329.  78242.  80981 
Oregon,  8467 

Pennsylvania,  6436.  12313.  50264.  51634 
Rhode  Island.  32141 


Tennessee,  38017,  49282 

Texas,  21495,  36751,  39462,  41743,  43070 

Various  States,  57641 

Washmgton.  4295.  8468.  12313.  20238,  53070 

West  Virginia.  12313.  14007.  14639.  54592. 

56608 
Wisconsin,  37812.  44846,  46190,  49283.  51634, 
53070.64471 
Grants  and  cooperative  agreements,  availability, 
etc  : 
Exporters;  new  pilot  loan  guaranty  program 

(SBA  Export  Express),  60491 
Small  Business  Development  Center  Netwoii — 

Michigan,  59042 
Women's  Busmess  Centw  projects,  50264, 
54592 
Interest  rates,  quarterly  determinations,  19952. 

44847.  59882 
Intergovenunental  review  of  agency  programs  and 

activities.  21798.45121 
License  surrenders: 
Astar  Capital  Corp..  14639 
Business  Achievement  Corp..  313 
Capital  Impact  Corp  ,  49860 
Capital  Resource  Co.  of  Connecticut,  35153 
First  Commmcrce  &  Loan,  LP.,  75757 
RSC  Financial  Corp  ,  8228 
Sundance  Venture  Partners  II.  L.P..  76329 
Meetings: 
National  Advisory  Council.  12314,  57641 
National  Small  Business  Development  Center 

Advisory  Board,  3001.  33855.  56018 
Regulatory  Fairness  Boards — 
Heartland  States,  21799 
Mid  Atlantic  States,  21799 
Midwestern  States,  46028 
New  England  States,  41743 
Northwestern  States,  46029 
Rocky  Mountain  States,  21799 
South  Atlantic  States.  32141 
Southeastern  States.  41743 
Western  States,  12314 
Meetings;  district  and  regional  advisory  councik: 
Connecticut,  50265 
District  of  Columbia,  14640,  59883 
Florida.  15931,33855,59043 
Georgia,  49283 
Hawaii,  15931,58837.67788 
Maine,  12314,50265 
Maryland,  53260 
Miimesota,  12314 
New  York,  17694.58141 
Rhode  Island.  13352,  16236 
Texas,  69988 
West  Virginia.  21799 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  finaiKial  assistance  covered  by  Title 
IX,  75757 
Privacy  Act: 

Systems  of  records.  1422,  4459 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
70864 
Small  business  investment  companies: 
Computation  of  alternative  maximum  annual 
cost  of  money;  debenture  rate,  20238, 
59043 
Maximum  leverage  ceiling  increase,  76329 
Special  limited  revocable  power  of  attorney; 

appointment,  1424 
Applications,  hearings,  determinations,  etc.: 
Bluestem  Capiul  Partners  III.  L.P..  78242 
East  Gate  Private  Equity  Fund  III.  L.P..  70864 
EDF  Ventures.  LP.,  1I36I.  1 1362 
Global  Environment  Strategic  Technology 
Partners.  L.P..  80980 
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Housatonic  Equity  Investors  SBIC,  LP.,  61017, 

83123 
Meridian  Venture  Partners  II,  LP.,  58140 
Novus  Ventures  II.  LP.,  50263 
RiverVest  Venture  Fund  I,  LP.,  71347 
Selby  Venture  Partners,  II,  LP.,  46189,  78242 
TD  Javelin  CapiUi  Fund  I,  LP,  et  al.,  26868 
TD  Javelin  Capital  Fund  II  LP,  et  al.,  58140 
TD  Origen  Fund.  LP.,  et  al.,  26868.  31205 
Zero  Stage  Capital  VI,  LP,  26868 

Social  Security  Administration 

RLLES 

Miscellaneous  corrections,.  168 II 
Social  security  benefits: 
[>isability  determinations — 
Respiratory  body  system  listings;  expiration 
date  extension,  57946 
Federal  old  age,  survivors,  and  disability 
insurance — 
Age;  clarification  as  vocational  factor,  17994 
Down  syndrome  in  adults;  medical  criteria 

for  determining  disability,  3 1 800 
False  or  misleading  statement  penalties; 

administrative  procedures,  42283 
Impairments;  medical  and  other  evidence  and 

medical  consultant  definition,  34950 
Medical  opinion  evidence  evaluation,  1 1 866 
Substantial  gainful  activity  amounts,  average 
monthly  earnings  guidelines,  etc.,  82905 
Substantial  gainful  activity  guides,  42772 
Title  II  benefits  under  family  maximum 
provisions;  reduction  in  cases  of  dual 
entitlement,  38424 
Mental  disorders  and  traumatic  brain  injury  in 
adults;  medical  criteria;  impairments 
listing,  50746 
Correction,  60584 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Age;  clarification  as  vocational  factor,  17994 
Disability  determination  for  child  under  18 

years  old,  54747,  80307 
False  or  misleading  statement  penalties; 

administrative  procedures,  42283 
Fugitive  felons  and  probation  and  parole 
violators;  denial  of  benefits,  40492 
Impairments;  medical  and  other  evidence  and 

medical  consultant  defmition,  34950 
Medical  opinion  evidence  evaluation,  1 1 866 
Substantial  gainful  activity  amounts,  average 
monthly  earnings  guidelines,  etc.,  82905 
Substantial  gainfxil  activity  guides.  42772 
Mental  disorders  and  traumatic  brain  injury  in 
adults;  medical  cnteria,  impauments 
listing,  50746 
Correction,  60584 
PNoposK)  Ri  LES 

Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  non-profit  and 
commercial  organizations;  uniform 
administrative  requirements,  24768 
Semi-annual  agenda.  23732.  74776 
Social  secunty  benefits: 
Federal  old  age.  survivors,  and  disability 
insurance — 
Administrative  review  process;  prehearing 

and  posthearing  conferences,  38796 
Disability  and  blindness  determinations; 
growth  impairment  listings.  37321 
Disability  determinations;  medical  criteria, 

technical  revisions,  6929 
Substantial  gainful  activity  amounts,  average 
monthly  earnings  guidelines,  etc.,  49208 
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Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Administrative  review  process;  prdtearing 

and  posthearing  conferences,  38796 
Consumer  reporting  agencies  information 
disclosure  and  overpayment  recovery 
through  administrative  offset  against 
Federal  payments,  63221 
Disability  and  blindness  determinations; 
growth  impairment  listings,  37321 
Social  security  benefits;  supplemental  security 

income  overfiayments  recovery,  58970 
Substantial  gainful  activity  amounts,  average 
monthly  earnings  guidelines,  etc.,  49208 
Testimony  by  agency  employees  and  records 
production  in  legal  proceedings,  30037 
Ticket  to  Work  and  Self-sufficiency  Program; 
implementation.  82844 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  156, 
6247,6684,  10589,  11630,  13071,  16236, 
18418,  25413,  34523,  35154,  36497, 
37812,  38869,  40151,  41743,  43795, 
46543,  48793,  51048,  54592,  56018, 
58300,  60491,  63282,  64735,  71 195, 
77061,82442 
Submission  for  OMB  review;  comment  request, 
156,  6684,  10589,  16236,  18418,  25413, 
26869,  31205,  34523,  37812,  39462, 
40151,  46543.  48793,  49622,  50584, 
51048,  54592,  58300.  60491,  63282, 
64735,  66278,  68166,  70756,  71195, 
77061,82442 
Disability  determination  procedures: 
Modifications  testmg — 
Disability  claims  process  redesign  prototype, 
36210 
Testing  modifications — 

Disability  claims  process  redesign  prototype, 
81553 
Foreign  insurance  or  pension  systems: 

Bosnia  and  Herzegovina,  32141 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Individuals  with  disabilities;  community-based 
benefits  planning,  assistarce,  and  outreach 
projects,  34768 
Meetings; 
Identity  theft  victim  assistance;  workshop, 

51049 
Ticket  to  Work  and  Work  Incentives  Advisory 
Panel,  41744,  45416,  52468,  55071,  57420, 
61017,61018,61019,75994 
Organization,  fiinctions,  and  authority  delegations: 
Deputy  Commissioner  for  Finance,  Assessment 

and  Management,  2450 
Deputy  Commissioner,  Legislation  and 

Congressional  Affairs,  10846,  20239 
Deputy  Commissioner  Office,  Operations, 

37813 
General  Counsel  Office,  39218 
Publications  and  Logistics  Management  Office 

et  al ,  69988 
Security  and  Integrity  Center,  54097,  54594 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Responsibility  of  certain  entities  to  notify 

Immigration  and  Naturalization  Service  of 
any  alien  who  entity  knows  is  not  lawfiilly 
present  in  United  States.  58301 
Privacy  Act: 
Computer  matching  programs,  16447,  46190. 

51050,54098,60712,69358 
Systems  of  records,  13803,  32142,  46997, 

48272,  49047,  54595,  66279,  75995,  77953 


Social  security  acquiescence  rulings: 
Akers  v.  HHS  Secretary  et  al.;  rescission  of 

rulings,  20239 
Albright  V.  Commissioner  of  Social  Security; 

effect  of  prior  disability  fmdings  on 

subsequent  claim  adjudication,  etc.,  1936 
Branham  v.  Heckler  et  al.;  rescission  of  rulings, 

50784 
Conley  v.  Bowen;  individual  with  disabling 

impairment;  substantial  gainful  activity 

determination;  rescission,  42793 
Curry  v.  Apfel;  burden  of  proving  residual 

functional  capacity  at  step  five  of 

sequential  evaluation  process  for 

determining  disability.  54879 
Haddock  v  Apfel;  use  of  vocational  expert 

testimony  and  Dictionary  of  Occupational 

Titles,  38312 
Rescission,  75758 
Hickman  v.  Apfel;  evidentiary  requirements  for 

determining  medical  equivalence  to  listed 

impairment,  25783 
lamarino  v.  Heckler;  middle  ground  where  no 

positive  or  negative  presumption  of 

substantial  gainful  activity  applies; 

rescission.  42793 
Patterson  v.  Bowen;  rescission  of  ruling,  18143 
Preslar  v.  Health  and  Human  Services  Secretary 

et  al;  rescission  of  rulings,  18144 
Salamalekis  v.  Apfel;  entitlement  to  trial  work 

penod  before  benefits  award  approved  and 

before  1 2  months  have  elapsed  since 

alleged  disability  onset.  691 16 
Social  security  benefits: 
Cost  of  living  increase.  SSI  monthly  benefit 

amounts  increase,  average  of  total  wages, 

contiibution  and  benefit  base,  etc.,  63663 
Social  security  rulings: 
Disability  insurance  benefits;  claims  filed  under 

both  Social  Security  Act  and  Americans 

with  Disabilities  Act,  1215 
Obesity  evaluation,  31039 
Similar  fault  in  providing  of  evidence;  claims 

evaluation,  10140 
Use  of  vocational  expert  and  vocational 

specialist  evidence,  and  other  reliable 

occupational  information  in  disability 

decisions,  75759 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Jim  Woodruff  Project,  14557,  51308 

Southwestern  Power  Administration 

NOTICES 

Power  rates: 
Sam  Raybum  Dam  Project,  39386,  55953 

Special  Counsel  Office 

See  Office  of  the  Special  Counsel 

RULES 

Organization,  fvmctions,  and  authority  delegations: 

Official  mailing  address  change.  81325 
Prohibited  persormel  practice  or  other  prohibited 

activity;  complaints  and  infortnation 

disclosures  filing,  64881 
PROPOSED  RULES 
Prohibited  personnel  practice  or  other  prohibited 

activity;  complaints  and  information 

disclosures  filing,  49949 
Semi-annual  agenda,  23696,  74740 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  20504 


FEDERAL  REGISTER  INDEX.  January -Decemhcr    ZOOO 


SUtc 


Pnvacy  Act 

Systems  of  records,  6436 
Senior  Executive  Service: 

Performance  ReMew  Board;  membership,  5924 

Special  Trustee  for  American  Indians 
Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request, 

19384 

State  Department 

RULES 

Civil  rights 

Unifonm  administrative  requirements  for  grants 
j  1  and  agreements  with  instuutions  of  higher 

'■  '  education,  hospitals,  and  other  non-profit 

organizations,  14406 
Consular  serMces,  fee  schedule,  54148,  78093 
Financing  and  accounting,  p>assports,  and  visas, 
14211 
Exchange  Visitor  Program: 
Administrative  processing  fees,  20083 
CFR  pan  removed.  352 
International  Traffic  in  Arms  regulations: 
Commercial  communications  satellite 

components,  systerris,  parts,  accessories, 
etc  .  exports.  34089 
Foreign  Militarv  Sales  LettCT  of  OlTer  and 
.'Vccepianue  authorized  defense  services, 
45286 
NATO  countries.  Austrdha,  and  Japan;  U.S. 
export  controls  system  reforms  availability, 
45282 

Prohibited  exports  and  sales;  Ukraine  removed; 
CFR  correction,  81739 
Irish  Peace  Process  Cultural  and  Training 

Program,  establishmait,  14764 
Nationality  and  passports: 
Passport  application  regulation;  amendment, 
39288 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Visas;  immigrant  Jixumentation: 
Immigrant  religious  workers,  80744 
Immigrant  visa  fees:  change  m  payment 

procedures,  54412,  78094 
Visa  classification  tables;  amendments,  20903 
Visas,  nonimmigrant  documentation: 
Immigrant  visa  fees,  change  in  payment 

prtKedures,  54412 
Irish  Peace  Process  Cultural  and  Training 

Program,  14768 
Labor  Departmeni  designation  to  approve 
nonimmigrant  petitions  for  temporary 
agnculturai  workers  m  lieu  of  Iinmigration 
and  Naturalization  Service,  52305 
Members  of  observer  rmssions  to  United 

Nations;  visa  fees  waived,  52306 
Visa  classification  tables;  amendments,  20903 

■KOroSED  RULES 

I  >oiiraiar  services*,  fbe  sdiedule,  13253 

Nationality  and  passports: 

Executing  passport  application  on  behalf  of 
minor;  procedures,  60132 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Semi-annual  agenda,  23084,  74126 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  13814, 
13815,  20505,  37447,  38623.  46999. 
1 1  69799,  80981,  80982 


Submission  for  OMB  rewev.,  votnmeni  request, 

1938.  5717.  12607.  13814,  16238,  20505. 

25414.  36751.  50728,  55666,  631 10. 

69799,  77956 
Arms  Export  Control  Act 
Detenninatioiis.  20239.  71347.  79441 
Export  licenses;  Congressional  notification, 

12608,  20505.  32145.  36752.  43796.  70865 
Art  objects;  importation  for  exhibition: 
1900:  Art  at  the  Crossroads.  18145,  26869 
Amazons  of  the  .Avani-Garde:  Alexandra  Exter, 

Natalia  Goncharova.  Liubov  Popova.  Olga 

Rusanova,  V  ar\ara  Stepanova  and 

Sadezhda  Ldaltsova,  52804 
Ancient  (circa  CE  224-641)  Coins  and  History 

of  the  Zoroastnan  (Pre-Islamic)  Sassanian 

Dynasty  of  Iran.  ''7688 
Ancient  Faces   Mummy  Portraits  from  Roman 

Egypt,  121V.  4859 
Antioch  The  Lost  Ancient  City,  56356 
Anns  and  Armor  of  1 7ih  Century  Virginia, 

24250 
Art  and  Oracle:  Spirit  Voices  of  Africa,  1 1 104 
Art  and  the  Camera:  The  Photographs  of  F. 

Holland  Day,  64736 
Art  and  the  Empire  City,  41 122 
Alt  in  Rome  in  the  Eighteenth  Century,  1939 
Art  Nouveau  (1890-1914),  50728 
Arts  of  Hon'ami  Koetsu,  Japanese  Renaissance 

Master,  43070 
Beyond  the  Easel:  Decorative  Painting  by 

Bonnaid,  Vuillard,  Denis,  and  Roussel 

(1890-1930),  71347 
Byzantine  Art,  49623 
Chaidin.  24722 

Chailotte  Salomon  Life''  Or  Theater^,  45417 
Correggio  and  Parmigiamno:  Master  Draf^men 

of  the  Renaissance,  71347 
Culture  and  Continuity:  The  Jewish  Journey. 

1939 
Dangerous  Curves:  The  Art  of  the  Guitar,  60492 
Dinosaurs,  Ammonites  and  Asteroids,  63284 
Distant  Shores:  The  Odyssey  of  Rockwell  Kent, 

34524 
Draftsman's  Art:  Master  Drawings  from  the 

National  Gallerv  of  Scotland,  71348 
Dresden  Green  Diamond,  59883 
Drink  and  Be  Merry   Wine  and  Beer  in  Ancient 

Times,  41513 
Durer's  Passions,  50728 
Egyptian  Art  at  Eton  College:  Selections  from 

the  Myers  Museum,  41 122 
Egyptian  Treasures  from  the  British  Museum, 

34778 
Egypt  in  the  Wahers  Art  Gallery,  68166 
Eternal  Egypt:  Masterworks  of  Ancient  Art 

from  the  British  Museum,  52804 
European  Masterpieces:  Six  Centuries  of 

Paintings  from  the  National  Gallery  of 

Victoria,  Australia,  59043 
FABERGE  Collection  and  1000  Years  of 

Russian  Craibmanship,  24722 
Faberge' -Hermitage  Objects,  51635 
Faberge-Kremlm  Objects,  50037 
ForgoOen  Friezes  fivrn  the  Castle  of  Velez 

Blanco,  17548 
Frida  ICahlo,  Diego  Rivera,  and  Twentieth- 
Century  Mexican  Art:  The  Jacques  and 

Natasha  Gelman  Collection,  25414 
From  Renoir  to  Picasso:  Masteipieces  from  the 

Musee  de  I'Orangcrie,  50729 
Galleries  for  Cypriot  Art,  16995 
Gallery  for  the  Arts  of  Korea,  34778 
Gerome  and  Goupil:  Art  and  Enterprise,  81554 
Gerrit  Dou  (1613-1675):  Master  Pamter  in  the 

Age  of  Rembrandt,  12608 


Global  Guggenheim:  Selections  fimn  the 

Extended  Collection,  81554 
Golden  Deer  of  Eurasia:  Scythian  and  Sarmatian 

Treasures  finm  the  Russian  Steppes,  46191 
Golden  Years  of  Faberge;  Objects  aikd  Drawings 

from  the  Wigstrom  Workshop,  13071 
Huupukwanum-Tupaat,  Treasures  of  the 

Nuuchah-nulth  Chiefs,  50729 
Imperial  China:  The  Art  of  the  Horse  in 

Chinese  History,  13352 
Impressionists  at  Ai^enteuil,  20506 
Korean  Art:  Ancient  to  Modem  Times,  58593 
Kremlin  Gold- 1  (XX)  Years  of  Russian  Gems  and 

Jewds,  11362.  16996 
La  Divine  Comtesse,  Photographs  of  the 

Countess  de  Castiglione.  43390 
Majesty  of  Spain  Exhibition:  Royal  Collections 

from  the  Museo  del  Prado  &.  Patrunonio 

Naciooal.  61209 
Manet:  The  Still  Life  Pamtings,  53260 
Masterpieces  of  Korean  Ceramics  from  the 

Museum  of  Oriental  Ceramics,  Osaka, 

1219 
Michelangelo  to  Picasso:  Master  Drawings  from 

the  Collection  of  the  Albertina,  Vienna, 

15403 
Modem  Art  and  America:  Alfred  Stieglitz  and 

His  New  York  Galleries,  64736 
Morocco:  Jews  and  An  in  a  Muslim  Land, 

53070 
Music  in  the  Age  of  ConAicius,  2668 
O'Keeffe  on  Paper,  13072 
Painting  on  Light:  Drawings  and  Stained  Glass 

in  the  Age  of  Dura  and  Holbein,  30180 
Painting  Revolution:  Kandinsky,  Malevich  and 

the  Russian  Avant-Garde,  1939,  45814, 

59883 
(^ueen  Victoria  and  Thomas  Sully,  41 122 
Raphael  and  His  Circle:  Drawings  from 

Windsor  Castle,  24723 
Rediscovering  Caesarea  Philippi,  the  Ancient 

City  of  Pan,  81555 
Rembrandt  Creates  Rembrandt:  Art  and 

Ambition  in  Leiden  (1629-1631),  53793 
Renaissance  Portrait  in  Northem  Italy:  The  Art 

of  Giovanni  Battista  Moroni,  5924 
Science  Under  Sail:  Russia's  Great  Voyages  to 

America  (1728-1867),  3751 
Silver  in  Ancient  Peru,  45814 
Spirits  of  the  Water:  Art  from  Alaska  and 

British  Columbia,  16684,  21495 
Still  Lifes  of  Evaristo  Baschenis:  The  Music 

of  Silence,  48040 
Taoism  and  the  Aits  of  China,  53794 
Topkapi  Palace:  Jewels  and  Treasures  of  the 

Sultans,  2668 
Treasures  of  the  Last  Empire,  245 1 
Treasury  of  the  Basel  Cathedral,  71348 
Triumph  of  the  Baroque:  Architecture  in  Europe 

(1600-1750),  16996 
Ukrainian  Silver  Jewish  Ceremonial  Objects, 

64737 
Unseen  Treasures:  Imperial  Russia  and  the  New 

Worid,  68166 
Utopia:  The  Search  for  the  Ideal  Society  in 

the  Western  Worid,  51891 
Van  Go^  Portraits:  Face  to  Face,  7902 
Van  Go^  to  Mondrian:  Dutch  Works  on  Paper, 

40715 
WUliam  Blake.  79148 
Bilateral  assistance: 

Bosnia  and  Serbia,  59883 
Commercial  export  licenses;  notifications  to 

Congress,  50037,  76329 
Committees;  establishment,  renewal,  terminatioa, 
etc  : 
Cultural  Property  Advisory  Committee,  13352 
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State 


Defense  Trade  Advisory  Group,  1 1827 
Eastern  Europe  and  Independent  States  of 
Former  Soviet  Union  Study  Advisory 
Committee,  46756 
Historical  Diplomatic  Documentation  Advisory 

Cotmnittee,  10142 
International  Communications  and  Information 

Policy  Advisory  Committee,  50265 
International  Economic  Policy  Advisory 

Committee,  60713 
International  Telecommunication  AdvisOTy 

Committee,  21054 
North  Pacific  Anadromous  Fish  Commission, 

U.S.  Section  Advisory  Panel.  55667 
Oveneas  Schools  .Advisory  Council,  67032 
Overseas  Security  Advisory  Council,  64737 
Shipping  Coordinating  Committee,  77416 
Environmental  statements;  availability,  etc.: 
Dakota  Gasification  Co.,  Bismarck,  ND; 
pip)eline  construction,  operation,  and 
mainienance,  14007 
Sumas,  WA;  pipeline  construction  for 

transportation  of  water  across  U.S. -Canada 
border,  39975 
Export-Import  Bank  Act  of  1945;  approvals  and 
disapprovals;  determinations,  21054 
Colombia,  42743 
Russia,  158 
Family  support  (maintenance)  obligations 
enforcement;  reciprocating  countries;  list, 
31953 
Foreign  Assistance  Act,  etc.;  determinations: 
Nonproliferation  controls,  39219 
Sudanese  National  Democratic  Alliance  civilian 
wing,  69598 
Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act: 
Niger,  assistance  determination,  14332 
Foreign  Service  posts;  designation  for  special  fee 

payment  procedures,  78243 
Foreign  terrorist  organizations;  designation: 
Islamic  Movement  of  Uzbekistan,  57641 
Gifts  to  Federal  employees  from  foreign 

governments;  list,  15936 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Algeria;  College  and  University  AfRliations 

Program,  76693 
Anti-Cnme  Training  and  Technical  Assistance 

Program,  17694.  21054.  45122 
Armenia  Connectivity  2000  Program,  21057 
Bosnia  and  Hrrzegovina  Uixlergraduate 

Development  Program,  542 
Central  and  East  Europe  and  New  Independent 
States  Research  and  Training  Program, 
68167 
Civnet  editorial  services/information  technology 

program,  34778 
College  and  University  Afliliations  Program, 

40152 
Community  Connections  Program:  U.S. 

Hosting,  47553 
Cyprus;  Bicommunal  Support  Program,  34782 
Eastern  Europe  and  Independent  States  of 
Former  Soviet  Union  Research  and 
Training  Program,  41513 
Emghsh  Language  Fellow  Program,  65889 
FREEDOM  Support  Acl/Tuture  Leaders 

E.xchange  Program,  57222 
Fulbnght  American  Studies  Institutes  for 

Foreign  University  Faculty,  59490 
Fulbnght  Representative  OfTices,  Russia  and 
Ukraine,  fiscal  disbursing  agent,  21058 
Fulbnght  Student  Program,  b3668 
Fulbnght  Teacher  and  Administrator  Exchange 
Program,  245 1 .  24723 


Fulbnght  Teacher  Exchange  Orientation 

Program,  70626 
Future  Leaders  Exchange  Program,  Computer 

Traimng  of  Trainers  Workshop,  67436 
Georgian  School  of  Journalism  Project,  55667 
Grassroots  Citizen  Participation  in  Democracy, 

21061,25785 
Great  Lakes  (Africa)  Reconciliation  Project: 

Justice  and  Journalism,  31044 
Hubert  H.  Humphrey  Fellowship  Program,  8228 
International  collaborative  projects  in  science 
and  technology — 
Egypt  and  United  States,  46999 
International  Demand  Reduction  Program, 

38869 
International  education  and  cultural  activities 

program,  47809 
International  law  enforcement  training  program, 

50041 
International  narcotics  and  law  enforcement; 
International  Demand  Reduction  Program, 
38017 
Irish  peace  process;  cultural  and  training 

program  support,  46545 
Israel-Arab  Peace  Partners  Program,  37591 
Language  and  Culture  Enrichment  Program, 

5384 
Meio  University,  Okinawa,  Japan,  international 
convention  and  conference  management 
curriculum  development,  40157 
Near  East  and  North  Africa  Democracy 

Initiative,  43390 
New  Independent  States;  exchanges  and  training 

programs,  62785 
New  Independent  States  College  and  University 

Partnerships  Program,  46029 
New  Independent  States  College  Partnerships 

Program,  67438 
Nigerian  Tertiary  Education  Administrators  and 
Policy  Makers;  Education  Reform.  Summer 
Institute.  76695 
NIS  Secondary  School  Partnership  Program, 

78243 
Partners  in  Education  Program,  823 1 
Romania;  Civic  Education  Curriculum 
Development  and  Teacher  Training 
Program,  33855 
Russian-US.  Young  Leadership  Fellows  for 

Public  Service  Program,  82444 
Serbia;  college  and  university  affiliations 

program,  78246 
South  Africa;  Simimer  Institute  for  English 

Language  Educators,  78249 
Southeast  Europe  Youth  Leadership  Program, 

25970 
South  Pacific  Scholarship  Program,  1 2608, 

15679 
Summer  Institute  for  English-as-a-Foreign 
Language  Administrators  ftt)m 
Francophone  and  Lusophone  Sub-Saharan 
Africa,  544 
Turkey;  Bilkent  University  Student  Teacher 

Internship  Program,  49050 
U.S.-China  Youth  Exchange  Initiative,  36213 
University  of  Pristina,  Kosovo;  curriculum 
development  aixl  faculty  training  project, 
76700 
Vietnam;  Writer's  Perspective  on  Contemporary 

Social  Issues  in  United  States,  43393 
Wye  River  Peoplc-to-People  Exchange  Program, 
57225,  78253 
International  Traffic  in  Arms  regulations;  statutory 

debarment,  13072 
Meetings: 
2000  International  Telecommunication  Union 
Worid  Radiocommunication  Conference; 
preparatory  meeting,  6685 


Arms  Control  and  Nonproliferation  Advisory 

Board,  11362,  19804,  81555 
Chemical  hazard  classification  and  labelmg 
system,  international  harmomzation 
progress,  45417,  61019 
Cultural  Property  Advisory  Committee,  6685, 

34785 
Defense  Trade  Advisory  Group,  66280 
Easteni  Europe  and  Independent  States  of 
Former  Soviet  Union  Srudy  Advisory 
Committee,  7902 
Fine  Arts  Committee.  14640,  55670 
Fulbnght  Student  Program;  bidders  conference. 

65892 
Future  Leaders  Exchange  (FLEX)  Disability 

Reentr>  Workshops.  59493 
Hazardous  chemicals  and  pesticides;  pnor 

mformed  consent,  international  agreement, 
63110 
Historical  Diplomatic  Dccumentation  Advisory 

Comminee,  13352,  37447,  51891,  70756 
International  Communications  and  Information 
Policy  Advisop,  Comminee.  7093.  16448, 
19805,  26870,  33612,  51398,  60236 
International  Economic  Policy  Advisory 

Comminee,  9303,  19805,62407 
International  harmonization  of  chemical 
classification  and  labeling  systrans; 
progress.  19036 
International  Law  Advisory  Committee,  14640 
International  Telecommunication  Advisory 
Comminee,  4629,  6437,  24250,  26258, 
36753,  39976.  60493.  70374,  79441 
Labor  Dipk)macy  Advisory  Committee,  1 1 104, 

41744,63111 
North  Pacific  Anadromous  Fish  Commission, 

U.S.  Section  Advisory  Panel,  62407 
Overseas  Schools  Advisory  Council,  31047, 

81947 
Overseas  Security  Advisory  Council,  3266, 

31369 
Private  International  Law  Advisory  Committee. 

5717.  8468,  58303,  63905,  79911 
Public  Diplomacy,  U.S.  Advisory  Commission, 

31048,  35414,  49053,  59495,  64737,  70629 
Rail  equipment,  proposed  protocol  to  draft 
UNIDROIT  convention  on  intemauonal 
mobile  equipment  financial  effect  on  cross- 
border  financing  and  trade,  66799 
Shipping  Coordinating  Committee,  1651,  2669, 
7094,  9038,  16448,  21063,  31623,  33398. 
33858.  37814.  45814.  50729.  53794. 
56976.  61209.  61210.  63672,  69118. 
77416.81555.81556 
United  Nations  Environment  Program;  persistent 
organic  pollutants;  mtemauonal  agreement 
negotiations,  12611,  69599 
United  States-Canada  air  quality  agreement  to 
address  transboundan  problem  of  ground- 
level  ozone,  preparations  for  negotiations 
on  annex,  4012 
Universal  Postal  Union — 

Reform  imtiatives.  bnefing,  14008.  41514 
Missile  technology  proliferation  activities; 
sanctions: 
Iranian  and  Pakistani  entities,  71348 
Iranian  entities.  79441 
North  Korean  and  Iraman  entities,  20239 
Russian  entities,  removed,  79441 
Munitions  export  licenses;  suspension,  revocation, 
etc.: 
China  National  Aero-Technology  Import  & 

Export  Corp  et  al ,  2220 
Kazakhsiani  and  Czech  companies.  7902 
Organization,  functions,  and  authonty  delegations: 
Assistant  Administrator  for  Latin  Amenca  et 
al..  41745 
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Assistant  ^evmar>  for  Educational  and  Cultural 

Affain,  et  al  ,  31048,  53795,  58304 
Assistani  Secretarv  for  International 

Organization  Affairs,  7903 
Director  General  of  Foreign  Service  et  al , 
11631 
■  1  Foreign  Service  posts;  designation  for  advance 
1 1  pavTnent  of  immigrant  visa  application 

prtKessing  lees,  5459>> 
Prmcipai  Deput\  Assistani  '^txreta^y  et  al., 
16238 
Passport  travel  restnctions,  U.S.: 
Iraq.  12611 
Libya.  75761 
fYesidertial  permits 

Calexico  Mexicah  II  Port  of  Entry  linking 
1 1  California  and  Baja  California;  conveyor 

belt.  35694 
fnvacv  .Act 

Systems  of  records.  55670,  69359,  75761 
5>enior  Executive  Service: 

Performance  Review  Board;  membership, 
556~?,  56fti"i8 
Shnmp  travk!  tlshmg.  sea  turtle  protection 

guidelines,  certification,  25785,  55673 
Visas,  immigrant  documentation: 

Diversity  Immigrant  (DV-2002)  Visa  Program; 
registration.  46757 


State  Justice  Institute 

NOTICES 

Grants,  cooperative  agreements,  and  contracts; 

guidelines,  53098,  61028 
Meetings;  Sunshine  Act,  8756,  24726,  46032, 

61369 

Statistical  Reporting  Service 

See  National  Agncultural  Statistics  Service 

Substance  .\buse  and  Mental  Heal'h 
Services  .administration 

PROPOSED  RULES 

Opiate  addiction;  opioid  drags  in  maintenance  and 

detoxification  treatment;  office-based 
1 1      treatment;  partial  agonists  treatment 
'        medications,  use  conditions,  25894 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  2187, 
2418.  4824,  4987,  5359,  6614,  6615, 
11066,  15164,  19791,  21779,  30424, 
47511,  51841,  56317,  56318,  56319, 
57362,  57822,  58280,  59859,  66760, 
69779.  76270 
Submission  for  0MB  review;  comment  request 
12566,  15165,  15166,  18342,  21202, 
21464.  38293,  40676,  45385,  45786, 
45995,  61 175,  67393,  69041,  75730, 
76271,77886,  ^9114 
Federal  agency  urine  drug  testing;  certified 

lifcoratories  meeting  mmimum  standards,  list, 
500,  5650.  11794,  18342.  25350,  35380, 
41480,  46938,  53727,  59458.  65321,  75944 
Federal  workplace  drug  testing  programs; 
mandatory  guidelines 
Custody  and  control  form,  39155 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Community  dispanties.  44803 
Community  Youth  Mental  Health  Promotion 
and  Violence  Substance  .■Abuse  Prevention 
Partnership  Program.  21780 
WW  Services  Integration  Planning.  33345 


Mental  Health  Services  Center — 
Comprehensive  Community  Actions  to 
Promote  Youth  Violence  Prevention, 
11795 
Evaluation  of  Adult  Mental  Health  Systems 
Change;  Technical  Assistance  Center, 
8186 
Service  Systems  Change;  Community  Action 
Grants,  11331 
Substance  Abuse  Prevention  Center — 
Centers  for  Apphcation  of  Prevention 

Technologies.  11590 
Co^IIIIuni^  Initiated  Prevention  Interventions, 

11334 
National  ^  outh  Substance  Abuse  Prevention 

Initiative.  1 106"' 
Parenting  and  Family  Strengthening 

Prevention  Intervcnuons.  Dissemination 
of  innovations  Initiative,  1 1 336 
Substance  Abuse  Treatment  Center — 
Community  Acton  Expansion  Program.  8184 
Conmiunin -Based  Practice/Research 

Collaboratives  Implementation  Program, 
16401,  16403,25494 
Co-Occurring  Substance  Abuse  and  Mental 
Health  Disorxlers;  Outpatient  Treatment 
Models  Evaluation,  1 1069 
National  Center  for  Mentally  111  aiKl 

Substance  Abusing  Youth  and  Adults 
Involved  with  Justice  System,  3 1 1 80 
Substance  Abuse  Treatment  and  HlV/AlDS 
Services;  Targeted  Capacity  Expansion 
Program,  11071 
Targeted  substance  abuse  treatment 
expansion,  2634,  12278 
Women  with  alcohol,  drag  abuse,  and  mental 
health  disorders  who  have  histories  of 
violence,  and  their  children,  14603 
Meetings: 
Grant  programs  technical  assistance  workshops, 

6615 
Mental  Health  Services  Center  National 

Advisory  Council,  2636,  25352,  47512 
SAMHSA  National  Advisory  Council,  1 163, 

24498,  52433 
SAMHSA  National  Advisory  Council  et  al., 

24497 
SAMHSA  Special  Emphasis  Panels,  3730, 

19916,  26843,  26844,  39917,  77384 
Substance  Abuse  Prevention  Center;  Drug 
Testing  Advisory  Board,  6388,  25352, 
47512,75731 
Substance  Abuse  Prevention  Center  National 

Advisory  Council,  45096,  54059 
Substance  Abuse  Treatment  Center  National 
Advisory  Council,  2637,  25352,  81879 
Women's  Services  Advisory  Committee,  15349, 
24498.53327 
Privacy  Act: 

Systems  of  records,  26622 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  1645, 
64229 

Surface  Mining  Reclaiiiatiou  and 
Enlorcement  Office 

RULES 

Indian  lands  program: 
Sur&ce  coal  mining  and  reclamation 
operations — 
Permit  applications  fees;  CFR  correction, 
39543 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alabama.  36328,  38724 
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Arkansas,  233 1 
Colorado,  70478 
Illinois,  18237 
Indiana,  1059,  34092,  35568 
Kentucky,  29949,  53909 
Maryland,  66929,  78416 
New  Mexico,  18889,  54791,  65770 
Oklahoma,  34094 

Pennsylvania,  4882,  15553,  39289,  66170 
Texas,  70487 

Virginia,  1063,5781,65779 
West  Virginia.  10388,  26130,  50409,  80308 
Surface  coal  muung  and  reclamation  operatkns: 
Ownership  and  control  of  mining  operatioQs; 
defimtions,  permit  requirements, 
enforcement  actions,  etc.,  79582 

PROPOSED  RULES 

Abandoned  mine  land  reclamation: 

Fee  collection  and  coal  production  reporting; 
OSM-1  Form,  electromc  filmg,  7706 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

AUbama,  24433 

Colorado,  36098 

Illinois,  7331 

Indiana.  11950,  12492 

Kentucky,  8327.  34625,  39319 

Maryland,  24897,  49524.  59150 

Missouri,  64906 

Montana,  57581,  57583 

New  Mexico,  36101,  36104,  63223 

North  Dakota,  17211, 

Oklahoma,  17213 

Pennsylvania,  76954 

Texas,  54982 

Utah,  2364 

Virginia.  43723.  59152 

West  Virginia.  24158.  75889 
Sur&ce  coal  miiung  and  reclamation  operations: 

Ownership  and  control  of  mining  operations; 
definitions,  penmt  requirements, 
enforcement  actions,  etc  ,  36097 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conraient  request  7881, 
13015,  17900,  20486,  30132,  35394, 
39924,  41488,  51021,  57371,  58564, 
61363,  65879,  66764,  69330,  70736.  78512 
Submission  for  0MB  review;  comment  request 
6623,  20202,  24980,  39178,  45618,  54297. 
54298.  57372 
Environmental  statements;  availability,  etc.: 
Fall  Creek  Falls  State  Park  and  Natural  Area. 
TN;  unsuitability  for  mining  operations, 
11604,  15921,39178 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Kykotsmovi  Sewer  Lagoon,  AZ;  pubUc  facility 

project  26851 
Watershed  Cooperative  Agreement  Program, 
34730 
Arts  and  Appalachian  Clean  Streams 
Program,  9297 
Wyoming — 
Frannie  Sewer  Line  Replacement  Project 

57381 
Greybull  Sewer  Improvements  Project  57383 
Hudson  Elementary  School  Improvements 

Project  57378 
Kemmerer  Medical  Cemer  Access 
Improvements  Project  57377 
Medicine  Bow  Water  Treatment  Plam 

Improvements  Project  57380 

Rock  Springs  Stormwater  Channel 

Improvements  Project  57374 

Shendan  Slope  Stability  Project  57375 

Wright  Junior/Senior  High  School 

I  Improvements  Project  57372 
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Reports  and  giudance  documents;  availability,  etc.: 
Abandoned  Mine  Land  Reclamation  Program; 
guidelines,  69331 

Surface  Transportation  Board 

RULES 

Fees: 
Licensing  and  related  services — 
2000  update,  77319 
Policy  statement,  76174 
Motor  carriers: 
Motor  passenger  intra-corporate  family 
transactions;  class  exemption,  8280 
Rail  carriers: 
Carload  Waybill  Sample  and  public  use  file; 
confidentiality,  37710 

PROPOSED  RULES 

Practice  and  procedure: 
Combinations  and  ownership — 

Major  rail  consolidation  procedures,  18021, 
58974 
Rail  carriers: 
Carload  waybill  sample  and  public  use  file 

regulations;  modification,  732 
Carload  waybill  sample  reporting  procedures; 

modification,  54471 
Class  1  reporting  regulations;  modification, 
44509 
Semi-annual  agenda,  23962,  75014 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request, 
41123,41124,44852 
Agreements  under  sections  5a  and  5b;  applications 
for  approval,  etc.: 
EC-MAC  Motor  Caniers  Service  Association, 

Inc.,  et  al.,  7099 
Household  Goods  Carriers  Bureau  Committee, 

8760,  15405 
National  Motor  Bus  Traffic  Association,  Inc., 
7099 
Environmental  statements;  availability,  etc.; 
Dakota,  Minnesota  &  Eastern  Railroad  Corp., 

58146,80987 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 
storage  installation,  39206 
Environmental  statements;  notice  of  intent: 
Dakota.  Minnesota  &  Eastern  Railroad  Corp., 
1946 
Household  Goods  Carriers  Bureau  Committee;  rate 

bureau  agreement,  7098 
Motor  carriers: 
Control  applications — 
Laidlaw  Inc.,  18426 

Stagecoach  Holdings  PLC  and  Coach  USA, 
Inc  ,  et  al.,  16686,  46548 
Control  exemptions — 
National  Express  Group  pic  et  al.,  40725 
RaiL\merica,  Inc.,  2224 
Finance  applications — 
LaidUw  Inc  et  al.,  26274,  43395,  51644 
Stagecoach  Holdings  PLC  and  Coach  USA, 

Inc.,  etal.,  3530,52807,63115 
Tedesco  Family  ESB  Trust,  14010 
Merger  transactions — 
Laidlaw  Inc  et  al.,  51644 
Tedesco  Family  ESB  Trust,  70380 
Motor-carrier  shipments  of  household  goods; 
released  rate  provisions  and  corresponding 
limits  of  liability,  comment  request,  67472 
National  Classification  Committee;  agreement; 
methodologies  for  increasing  shipper 
participation  in  classification  process,  7098 
Practice  and  procedure: 
Consolidated  financial  reporting  by  conunonly 
controlled  railroads,  57650 


Rail  carriers: 
Control  exemptions — 
Mars.  Thomas  Z..  45827 
Wisconsin  Central  Transportation  Corp., 
12316 
Cost  of  capital — 
Railroad  industry's  1999  decision,  37205 
Railroad  industry's  2000  decision,  79154 
Cost  recovery  procedures — 

Adjustment  factor,  805,  15932,  39221,  57857, 

81571 
Productivity  adjustment,  4568 
Declaratory  order  petitions — 

Union  Pacific  Railroad  Co.,  37205 
North  American  railroad  industry;  major 

railroad  consolidations  and  present  and 

future  structure;  comment  request,  4568 
Railroad  revenue  adequacy  determinations; 

Class  1  railroads.  38025.  46040 
Waybill  daU;  release  for  use,  7099,  49055 
Railroad  operation,  acquisition,  construction,  etc.: 
Adnan  &  Blissfield  Rail  Road  Co.,  59256, 

59257 
Bessemer  &  Lake  Erie  Railway  Co.,  56988 
Boston  &  Maine  Corp.,  60715 
Buffalo  Ridge  Regional  Rail  Authority,  79458 
Buffalo  Ridge  Regional  Railroad  Authority, 

57424 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

16241,  17341,  31058,  37456,  64277, 

69131,69990,70381,  76003 
Burlington  Northern  &  Santa  Fe  Railway  Co. 

et  al.,  54599 
Canadian  National  Railway  Co.  et  al.,  318, 

7610,  12623 
Canadian  Pacific  Railway.  35695,  71356 
Canadian  Pacific  Railway  et  al.,  44852 
Canton  Railroad  Co.,  53082 
Capital  Metropolitan  Transportation  Authority, 

17705 
Central  Kansas  Railway.  LLC.  76705 
Cheatham  County  Rail  Authority.  48047 
Claremont  Concord  Railroad  Corp..  60715 
Colorado  Transportation  Department,  18427 
Consolidated  Rail  Corp.,  1226 
Crown  Enterprises,  Inc.,  66802 
CSXCorp.  etal,  319.  7414 
CSX  Transportation.  Inc  ,  31958.  39222,  76345 
Delaware- Lackawanna  Railroad  Co.,  Inc.,  46550 
Dodge  City  Ford  &  Bucklin  Railroad  Co., 

77959 
EASX  Corp  and  Rail  Services  Corp  ,  38883 
Ellis  County  Rural  Rail  Transportation  District, 

7612 
Entergy  Arkansas  and  Entergy  Rail,  25976 
Evansville  Terminal  Co..  Inc.,  et  al.,  16455 
F&L  Realty,  Inc.,  46549 
Ferrocarril  Mexicano,  S.A.  de  C.V.,  62807 
Georgia  Southwestern  Railroad,  Inc.,  33882 
Global  Passenger  Services,  LLC,  et  al.,  25037 
Glouster  Coal  Co.,  44570 
Grand  Trunk  Western  Railroad  Inc.  et  al.,  19812 
Great  Salt  Lake  &  Southern  Railroad  Co., 

LLC,  3005 
Green  Mountain  Railroad  Corp.,  61213 
Hammond,  Court,  et  al.,  18428 
Heart  of  Georgia  Railroad,  Inc.,  25976 
High  Point,  Randleman,  Asheboro  &  Southern 

Railroad  Co.,  77693 
HolUs  &  Eastern  Railroad  Co.,  69803 
Illinois  Central  Railroad  Co.,  33612,  42059, 

76705 
Illinois  Indiana  Development  Co.,  LLC,  10148, 

24539 
International  Paper  Co.,  41745 
Iowa  Interstate  Railroad,  Ltd.,  et  al.,  40725 


IRW  Railway,  LLC,  56360,  56361 

Kanawha  Rail  Corp.,  56018 

Kansas  City  Southern  Industries,  Inc.,  et  al., 

4016 
Kansas  City  Southern  Railway  Co.,  47821 
Kern  Valley  Railroad  Co.,  69991 
Laidlaw  Inc.  et  al.,  5392 
Maine  Coast  Railroad  Corp  et  al.,  78530 
Maryland  &  Delaware  Railroad  Co.,  9306 
Meridian  Southern  Railway,  LLC,  17943 
Michigan  Transportation  Department,  66299 
Minnesota  Northern  Railroad,  Inc.,  et  al.,  53083 
Mississippi  Rail  Group,  Inc.,  11366 
Nashville  &  Western  Railroad  Corp.,  48048 
New  York  Central  Lines  LLC  et  al.,  61373 
Norfolk  Southern  Railway  Co.,  10149,  54339, 

55675 
Norfolk  Southem  Railway  Co.  et  al.,  5661 1 
Northeast  Texas  Rural  Rail  Transportation 

District.  46039.  46040 
Ohio  Southem  Railroad,  Inc.,  44570,  44571, 

77071 
OmniTRAX.  Inc..  et  al .  26658 
ParkSierra  Corp.  et  al..  58148 
Penn-Jersey  Rail  Lines,  Inc.,  26275 
Pennsylvania  Lines  LLC,  6687 
Pennsylvania  Lines  LLC  et  al.,  44571,  44572, 

55074 
Pennsylvania  Transportation  Department,  53083 
Pioneer  Railcorp,  16455 
Pioneer  Railcorp  et  al.,  60245 
Pittsburgh  &  Lake  Erie  Properties,  Inc.,  39468 
Port  of  Benton,  Richland,  WA,  39222 
Public  Service  Co.  of  Colorado,  51405 
R.J.  Corman  Railroad  Co./Memphis  Line,  2671 
Safe  Handling  Rail,  Inc.,  80988 
Sandusky  River  Railroad  Co.,  Inc.,  55675 
Schumacher,  Kem  W.,  et  al.,  69991 
SMS  Rail  Service,  Inc  ,  57425 
Soo  Line  Railroad  Co.,  45828 
South  Orient  Railroad  Co.,  Ltd.,  1 1632,  65898 
Terminal  Railway  Alabama  State  Docks,  41745 
Texas  Pacifico  Transportation,  Ltd.,  77425 
Trans-Global  Solutions,  Inc.,  79917 
Transtar,  Inc.,  et  al.,  71356 
Trinidad  Railway,  Inc.,  69991 
Union  Pacific  Railroad  Co.,  1672,  2671,  5724, 

17341,  39222.  42059,  45424,  46040, 

49636,  51405,  57239,  59890,  64475, 

70381,78531,81571 
V&S  Railway,  Inc.,  76706 
Watco  Co.,  Inc.,  et  al.,  45648 
West  Texas  &  Lubbock  Railroad  Co.,  Inc., 

41520 
Wisconsin  and  Washburn  County  Transit 

Commission,  64475 
Wisconsin  Central  Ltd.  et  al.,  52807 
Wisconsin  Chicago  Link,  Ltd.,  56988 
Yadkin  Railroad  Co..  77693 
Yreka  Western  Raiht)ad  Co.,  9053 
Railroad  services  abandonment: 
Bangor  &  Aroostook  Railroad  Co.,  50586 
Bessemer  &  Lake  Erie  Railroad  Co.,  60246 
Boston  &  Maine  Corp.,  10594,  31630 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

30668 
Camas  Prairie  RailNet,  Inc.,  37598 
Camp  Lejeune  Railroad  Co.,  66585 
Central  Kansas  Railway,  LLC,  79917 
Central  of  Tennessee  Railway  &  Navigation 

Co.,  Inc.,  25038 
Cincinnati,  New  Orleans  &  Texas  Pacific 

Railway  Co.,  50274 
CSX  Transportation,  Inc.,  21501,  34249,  37206, 

57651,  64741,  65373,  69992,  77071 
Dallas  Area  Rapid  Transit,  8232 
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Florida  Midland  Railroad  Co.,  70631 

Fox  Valley  &  Western  Ltd..  75334 

Gateway  Western  Railway  Co.,  21502 

Iowa  Interstate  Railroad.  Ltd.,  63116 

Kyle  Railroad  Co.  et  al..  55676.  56019 

Lake  State  Railway  Co.,  8760 

New  Hampshire  &  Vermont  Railroad  Co.,  Inc., 

7916 
Norfolk  Southern  Railway  Co.,  42420,  56361, 

76003 
Palouse  River  &  Coulee  City  Railroad,  Inc., 

59891 
Rutherford  Railroad  Development  Corp.,  46195 
San  Joaquin  Valley  Railroad  Co.,  21800 
Soo  Line  Railroad  Co  ,  1673,  31631 
South  Kansas  &  Oklahoma  Railroad  Co.,  59891, 

75817 
Strouds  Creek  &  Muddlety  Railroad,  51405 
Trinidad  Railway,  Inc.,  et  al.,  57239 
Union  Pacific  Railroad  Co.,  1226,  1947,4570, 

14643.  20263,  20264,  21500,  21502, 

35419,  47001,  49055,  56019,  64277, 

67795,  80483 
Union  Pacific  Railroad  Co.  et  al.,  70631 
Union  Railroad  Co.,  64742 
West  Virginia  Northern  Railroad  Co.,  80483 
Winchester  &  Western  Railroad  Co.,  79155 
Wisconsin  Central  Ud.,  37456,  59892,  61020. 


Susquehan.ia  Ki\»/r  Biisiu  Comnussion 

NOTICES 

Compliance  Incentive  Program,  35695 

Tfchn(ii()u\    \ d m i n istration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  17858, 
82326 
i  I   Submission  for  OMB  review;  comment  request, 
1 1  43297 

Committees;  establishment,  renewal,  termination, 
etc.: 
National  Medal  of  Technology  Nomination 
Evaluation  Conunittee.  4946.  49547 
Grants  and  cooperative  agreements;  availability. 

II       ^■■ 

1 1  Technology  Administration  Fellows  Program, 

5324 
Meetings: 

National  Medal  of  Technology  Nomination 
'  !  Evaluation  Committee.  30092 

National  Medal  of  Technology  Award  Program; 

nominations.  52412 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  48972 
Technology  Demonstration  Center,  joint  public- 
sector  private-sector;  establishment,  47968 
Exhibits  selection  criteria  and  other 
clarifications.  63569 

Tennessee  Valley  Autliunty 

klLES 

Freedom  of  Information  Act;  implementation, 

16513 
Nondiscrimination  on  basis  of  sex  in  federally 
. ,       assisted  education  programs  or  activities, 
1 1        52858 
i'ROPOSED  RULES 

Nondiscnmmation  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities.  76460 
Semi-annual  agenda,  23754,  74800 
Tennessee  River  system;  construction  approval  and 
regulation  of  structures: 
Residential  related  use  on  TVA-controlled 
residential  access  shoreline  and  TVA 
flowage  easement  shoreline,  56821 


NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  158, 

17331.25015.49283,  50584 
Submission  for  OMB  review;  comment  request, 
30667.  40160,  57641.  67033 
Committees;  establishment  renewal,  termination. 
etc.: 
Regional  Resource  Stewardship  Council,  7094 
Environmental  statements;  availability,  etc.: 
Greene  County,  TN;  Nolichucky  Dam  and 

Reservoir,  flood  remediation,  1 940 
Haywood  County,  TN;  Greenfield  Sites;  electric 
generation  for  peaking  and  baseload 
capacity,  30469 
Rhea  and  Hamilton  Counties,  TN;  tritium 

production  for  Energy  Department,  26259 
Tcllico  Reservoir,  TN;  land  management  plan, 

65892 
Tims  Ford  Reservoir,  TN;  land  management  and 
disposition  plan,  67033 
Environmental  statements;  notice  of  intent: 
Greenfield  Sites,  MS;  electric  generation 

peaking  capacity  addition,  478 1 7 
Guntersville  Reservoir,  Jackson  and  Marshall 

Counties,  AL,  et  al ,  79912 
Hardin  County,  TN;  Montana  Land  Co,  L.L.C., 

land  exchange,  65369 
Hartsville  Nuclear  Plant,  TN,  81947 
Land  Between  the  Lakes,  TN  and  KY;  public 
use  plan;  cancellation,  31624 
Federal  land  and  resource  management: 
Watershed  management;  unified  Federal  policy, 
62566 
Meetings: 
Regional  Resource  Stewardship  Council,  1 1 362, 
25015,  36754,  42743,  55072,  61210 
Meetings;  Sunshine  Act,  4013,  8469,  16238, 
20506,  26870,  38020,  44090,  51891,  57642, 
63284,68170 
Reports  and  guidance  documents;  availability,  etc.: 
Electric  generating  stations;  routine 
maintenance,  35154 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Consumer  financial  information;  privacy 

requirements,  35162 
Federal  Deposit  Insurance  Act: 
Depository  institution  insurance  sales;  coitsumer 
protections,  75822 
Operations: 
Government  securities  transfer  and  rqHirchase, 
16302 
Effective  date,  30527 
Practice  and  procedure  in  adjudicatory 
proceedings: 
Civil  monetary  penalties;  inflation  adjustment, 
61260 
Repurchases  of  stock  by  recently-converted 

savings  associations,  mutual  holding  company 
dividend  waivers,  and  Gramm-Leach-Biley 
Act  changes,  43088,  60095 
Technical  amendments,  78900 

PROPOSED  RULES 

Application  processing,  661 18 

Capital;  leverage  and  risk-based  capital  and  capital 

adequacy  guidelines,  capital  maintenance, 

residual  interests,  etc.,  57993 
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Trade 

Consumer  financial  information;  privacy 

requirements,  8770 
Fair  Credit  Reporting  Act;  implementation,  63 1 20 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission. 
39472 
Depository  institution  insurance  sales;  consumer 
protections,  50882 
Federal  savings  association  bylaws;  integrity  of 

directors,  66116 
Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting, 
31962 
Lending  and  investments: 

Responsible  alternative  mortgage  lending,  1 78 1 1 
Mutual  savings  associations,  mutual  holding 
company  reorganizations,  and  conversions 
from  mutual  to  stock  form,  43092,  60123 
Non-complex  institutions;  simplified  capital 

framework,  66193 
Operations: 
Government  securities  transfer  and  repurchase, 
16350 
Risk-based  capital: 
Recourse  and  direct  credit  substitutes.  12320 
Securities  firms;  claims,  76180 
Savings  and  loan  holding  companies: 
Significant  transactions  or  activities  and  capital 
adequacy  review,  64392,  77528 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2456, 

5724,  11105,  12318,  14341,  14342,  15042. 

16457,  21801,  26658,  35158,  40727, 

45130,  48049,  49863,  65898,  68171. 

77427,  80989 
Submission  for  OMB  review;  comment  request 

1229,  1431,  1432,  1433,  1434,  7923, 

24729,  35426,  50742,  51645,  51646, 

53805,  54602,  60251,  60252 
Receiver  appointments: 

Mutual  Federal  Savings  Bank  of  Atlanta,  14342 
Applications,  hearings,  determinations,  etc.: 
Finger  Lakes  Bancorp,  Inc.,  et  al.,  59257 
First  Federal  Bancshares,  Inc.,  43085 
Florida  First  Bancorp,  67795 
Lawrence  Financial  Holdings.  Inc..  69608 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  and  Development  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  70865 

Trade  Representative,  Office  of 
United  States 

RULES 

Tariff-rate  quota  amount  determinations: 
Lamb  meat,  40049 

NOTICES 

African  Growth  and  Opportunity  Act; 
implementation: 
Sub-Saharan  African  countries;  benefits 
eligibility  criteria,  38021 
Bilateral  free  trade  agreements: 
Hashemite  Kingdom  of  Jordan,  37594 
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Caribbean  Basin  Economic  Recovery  Act: 

Beneficiary  countries:  preferential  treatment  list, 
9038.  78527 
Caribbean  Basin  Trade  Partnership  Act; 
determinations: 
Belize  et  al.,  60236 
Guyana,  69988 
Free  Trade  Area  of  Americas: 
Electronic  commerce;  U.S.  private  sector  expen 

identification,  10847,  47818 
Trade  process  negotiations;  comment  request, 
38872 
Generalized  System  of  Preferences: 

1999  Annual  product  and  country  eligibility 
practices  review — 

Petitions  submission  deadline  and  hearings 
schedule,  18418 

2000  Annual  Country  Eligibility  Practices 
Review — 

Petitions  submission  deadline,  41514 
Bangladeshi  products;  duty-free  treatment 

limiutions,  38022 
Belarus;  withdrawal  of  benefits;  and  country 
practices  review;  comments  deadline,  etc., 
7410,  11104 
Beneficiary  developing  countries;  designation 
criteria — 
Sub-Saharan  African  countries,  33858 
Competitive  need  limitations;  impori  statistics; 

comment  request.  7586 
Copper  wire  bars  from — 

Russia,  39463 
India;  product  eligibility  list  changes,  65370 
Nigeria;  beneficiary  developing  country 
designation  criteria,  25972,  26877 
Swaziland;  duty-free  treatment  withdrawn  due 
to  failure  to  provide  worker  rights; 
comment  request,  54099 
Govemment-fiinded  airport  construction  projects; 
list  of  countries  denying  fair  market 
opportunities,  26651 
Harmonized  Tariff  Schedule: 
Rectification,  16449 
Technical  corrections,  13815 
Intellectual  propeny  rights  protection,  countries 

denymg;  identification,  1424,  26652 
Meetings: 
Customs  Matters  Industry  Functional  Advisory 

Committee,  65037 
Electronic  Commerce  Industry  Functional 

Advisory  Committee,  2453,  4860 
Environmental  review  of  trade  agreements;  E.O. 

13141  implementation  guidelines,  42743 
Industry  Sector  Advisory  Committees — 
Services,  9039,  64737,  67788,  76703 
Small  and  Minority  Business,  16450.  19037, 
42418,  46545,  64275 
Industry  Sector  and  Functional  Advisory 

Committees,  Chairs,  66800 
North  American  Free  Trade  Agreement  Sanitary 

and  Phytosanitary  Committee,  50729 
Trade  and  Environment  Policy  Advisory 

Committee,  15679,  42418.  68170 
Trade  Policy  and  Negotiations  Advisory 
Committee,  9039 
Nongovernmental  organizations;  trade  policy 
advice,  procedures  for  obtaining;  comment 
request,  19423 
North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  eliminations;  third  round 

implementation,  70757 
Harmonized  Tariff  Schedule;  rules  of  origin; 
rectifications,  10590 
Reports  and  guidance  documents;  availability,  etc.: 
Andean  Trade  Preferences  Act;  comment 
request;  report  to  Congress,  48041 
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Discrimination  in  foreign  govenunent 

procurement  pursuant  to  Executive  Order 
131 16  (Title  VII),  26652 

Foreign  Trade  Barriers;  National  Trade  Estimate 
Report;  comment  request,  65037 

Trade  agreements;  environmental  review. 
Executive  Order  13141  implementation; 
comment  request,  79442 

Trade  expansion  priorities  pursuant  to  Executive 
Order  13116  (Super  301),  26262 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  8469 
Tariff-rate  quota  amount  determinations: 
Beef  from  New  Zealand,  64275.  75763 
Raw  cane  sugar,  refined  sugar,  and  sugar- 
containing  products,  58837 
Trade  agreements;  enviroiuiental  review; 
Executive  Order  13141  implementation; 
comment  request,  8756 
Trade  Policy  Staff  Committee: 

Free  Trade  Area  of  Americas;  environmental 
review,  75763 

Softwood  lumber  practices  in  Canada  and 
softwood  lumber  trade  between  United 
Slates  and  Canada;  comment  request, 
11363 

U.S.-Chile  Free  Trade  Agreement,  78253 

United  States-Israel  Agreement  on  Trade  in 

Agricultural  Products;  comment  request, 

75334 

United  States- Jordan  Free  Trade  Agreement; 

environmental  review,  39976,  58342 
United  States-Singapore  Free  Trade  Agreement, 
environmental  review  and  comment 
request,  71197,  80982 
Unfair  trade  practices,  petitions,  etc.: 
Canada — 
Tourism  and  sport  fishing,  7606 
Wheat  trading  practices,  69362 
Foreign  country  practices  and  foreign  countries 
engaging  in  discriminatory  government 
procurement  practices;  identification; 
comment  request,  4860 

United  States-Caribbean  Basin  Trade  Partnership 
Act;  implementation: 

Caribbean  Basin  countries;  benefits  eligibility 
criteria,  38023 

United  Stales-European  Transatlantic  Economic 
Partnership  Act;  implementation: 
Services  trade,  49623 

United  Sutes-lsrael  Free  Trade  Area 
Implementation  Act 

Qualifying  industrial  zones;  designation,  64472, 
77688 

World  Trade  Organization: 
Belgium  and  United  States:  consulutions 

regarding  measures  affecting  imported  rice, 
64472 

Canada  and  U.S.;  consultations  regarding 
measures  treating  export  restraints  as 
subsidies,  35969 

Countervailing  duty  measures  concerning  certain 
products  from — 

European  Communities  and  U.S.; 

consultations  regarding  countervailing 
duty  measures  concerning  certain 
products,  76336 


Dispute  settlement  panel  establishment 
requests — 
Argentina;  patent  and  test  data  protection, 

36497 
Brazil;  customs  valuation  regime,  36500 
Brazil;  patent  protection,  36498 
Dispute  settlement  roster  of  panel  candidates; 

nominations,  15033 
European  Communities;  registration  or 

enforcement  of  trademarks,  trade-names, 
or  commercial  names  by  Cuban  entities 
or  successors,  etc.,  69599 
European  Communities;  u^demarks,  trade- 
names, or  commercial  names  associated 
with  businesses  confiscated  without 
compensation  by  Cuba,  46999 
India;  motor  vehicle  sector,  trade  and 

investment,  37595 
Japan;  hot-rolled  steel  products,  35970 
Korea;  line  pipe,  41515 
Korea;  stainless  steel  plate  in  coils  and 
stainless  steel  sheet  and  strip  in  coils; 
antidumping  duties,  4861 
Malaysia;  shrimp  and  shrimp  products  import 

restrictions,  691 18 
Mexico;  telecommunications  trade  barriers, 

52469 
Pakistan;  combed  cotton  yam;  transitional 

safeguard  measure,  34526 
Romania;  minimum  import  prices  use  for 
customs  valuation  purposes,  36499 
European  Communities — 
Banana  importation,  sale,  and  distribution 
regime,  and  meat  and  meat  products 
measures, 
34786 
Consultations  regarding  U.S.  line  pipe  and 

wire  rod  safeguard  measures,  8 1 556 
Tariff  consultations,  34525 
Germany;  consultations  regarding  countervailing 
duties  on  corrosion-resistant  carbon  steel 
flat  products,  75999 
Institutional  improvements,  civil  society 
operations  and  outreach,  transparency. 
36501 
Mandated  multilateral  trade  negotiations  on 
agriculture  and  services;  future  access 
negotiations  on  non-agriculniral  goods; 
comment  request.  16450 
Mexico;  consultations  regarding  measures 

affecting  trade  in  live  swine.  48541 
Philippines;  Motor  Vehicle  Development 

Program;  tariff  advantages.  37596 
Telecommunications  trade  agreements, 

compliance;  comment  request,  1220 
Trade  Agreements  Act;  government 
procurement  thresholds,  17332 

Transportation  l><.jjjrunent 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Office  of  Motor  Carrier  Safety 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Seating  accommodations  and  collapsible  electric 
wheelchair  stowage;  correction,  352 
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ComputCT  reservation  systems,  carrier-owned 

Expiration  date  extension,  1 6808 
Disadvantaged  business  enterprises  participation  in 
DOT  financial  assistance  programs;  threshold 
requirements  and  other  technical  revisions, 
68949 

Federal  claims  collection: 
'   Civil  monetary  penalties;  inflation  adjustment, 
1 1  61089 

Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
Organization,  functions,  and  authority  delegations: 
Federal  Motor  Carrier  Safety  Administration; 

establishment,  220 
Maritime  Administrator,  34105 
National  Highway  Traffic  Safety  Administration 
and  Federal  Motor  Vehicle  Safety 
■Kdministration  Administrators.  41014 
Operating  ^idmir.istrations  et  al.;  hazardous 
matenals  transportation  programs,  49763 
Privacy  Act,  impiementaiion;  correction,  48 1 84 
Procedural  regulations: 
Practice  rules  in  proceedings,  6446 
Correction,  7418 
Shipping  traffic  restrictions: 

North  Korea;  repeal,  38164 
Smoking  aboard  aircraft,  36772 
Standard  time  zone  boundaries: 

Kentucky.  50154 
Surface  transportation  projects;  credit  assistance, 

44936 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Workplace  drug  and  alcohol  testing  programs: 
Procedures;  revision,  79462 

PROPOSLD  RULES 

Amencans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines;  conforming 
amendments,  48444 
Computer  reservation  systems,  carrier-owned, 
11009 
Internet  use  for  airline  distribution,  45551 
Disadvantaged  business  enterprise  participation  in 

LDOT  financial  assistance  programs;  airport 
concessions,  54454 
nomic  regulations: 

Revenue  and  nonrevenue  passengers; 
definitions,  50946 
Nondiscrimination  on  basis  of  race,  color,  national 
origin,  handicap,  or  age  in  federally  assisted 
programs  or  activities,  76460 
Semi-annual  agenda,  23092,  74134 
Surface  transportation  projects;  credit  assistance, 

34428 
Workplace  drug  and  alcohol  testing  programs: 
Procedures,  revisions — 
Electronic  public  discussion  forum,  1 5 1 1 8 
Meetings,  2573,  13261 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5386, 

10590,  20507,  31048,  31049,  55072 
Submission  for  OMB  review;  comment  request, 
24530,  49624,  49860,  50585,  63111 
^carriers: 
Passengers  involved  in  aircraft  accidents;  plans 
to  address  family  needs,  38623 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  547,  4014, 
5387,  6247,  6686,  7412,  9304,  11364, 
16239,  20843,  25972,  25973,  30180, 
30181,  31624,  34527,  37197,  37597. 


II 


39977,  41516,  44561,  46759,  49053, 
49284.  53795,  55072,  56608,  66280. 

66281,  69120.  69989.  78254 
Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 
applications.  4014.  5387.  6247,  7412. 
11364.  16240,  25973.  25974.  30181, 
30182.  37597,  39977,  41516,  44561. 
46760.  53796.  53797.  56609.  66281. 

66282.  66283.  69121.  78255 
Hearings,  etc. — 

Air-Serv.,  Inc.,  et  al.,  48542 
American  International  Airways  et  al.,  65893 
Ameristar  Air  Cargo.  Inc..  5387 
Atlantic  Coast  Jet,  Inc.,  5387 
Cardinal  Airlines,  Inc.,  5925 
Farwest  Airlines,  LLC,  45814 
Northwest  Seaplanes,  Inc..  43800 
Pan  Am  Services,  57228 
Paradise  Island  Airlines,  Inc.,  et  al.,  70629 
Servicios  Aereos  Profcsionales.  Inc..  44091 
Smokey  Bay  Air,  Inc.,  20507 
Spemak  Airways,  Inc.,  8231 
Trans  Borinquen  Air,  Inc.,  24250 
Trans  International  Express,  58141 
Central  Contractor  Registration  System;  intent  to 

use,  44847 
Committees;  establishment  renewal,  termination, 
etc.: 
Categories  of  Delay  for  Air  Carrier  On-Time 
Reporting  Advisory  Committee,  63285 
Deepwater  port  licenses: 
Louisiana  Offshore  Oil  Port,  LLC  (LOOP), 
37814 
Disadvantaged  business  enterprises  participation  in 
DOT  financial  assistance  programs; 
inflationary  adjustment,  52470 
Docket  Management  System;  comment  request, 

56976 
Foreign  air  carriers: 
Passengers  involved  in  aircraft  accidents;  plans 
to  address  family  needs,  .''8624 
Global  positioning  system  receivers;  potential  for 
interference  from  ultra-wideband  devices;  test 
plan 
Comment  request,  38874 
Response  to  comment,  64473 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Major  surface  transportation  projects; 

Transportation  Infrastructure  Finance  and 
Innovation  Act  credit  assistance,  44941 
Transportation  Equity  Act  for  21st  Century — 
Transportation  Infhistructure  Finance  and 
Innovation  Act  of  1998;  eligible  surface 
transportation  projects;  credit  assistance, 
30182 
Meetings: 
Amtrak  Reform  Council,  1651 
Aviation,  Marine,  and  Land  Radionavigation 

Users  Conference,  6437 
Categories  of  Delay  for  Air  Carrier  On-Time 

Reporting  Advisory  Committee,  63285 
Electronic  drug  testing  information  roundtable, 

45815 
Minority  Business  Resource  Center  Advisory 

Committee,  14640,  17936 
NAFTA  Land  Transportation  Standards 
Subcommittee  and  Transportation 
Consultative  Group;  annual  plenary 
session,  52156 
Partnership  Council,  9304.  34527 
Transportation  Partnership  Council,  76000 
Privacy  Act: 

Systems  of  records.  19476,  83124 
Reports  and  guidance  documents;  availability,  etc.: 
Ahemative  dispute  resolution;  policy  statement, 
69121  '^ 


Federal  Radionavigation  Plan,  10142 
Secretarial  detemunations: 
Port- Au- Prince  International  Airport,  Haiti; 
notification  of  effective  security  measures, 
7903 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
39463 
Transportation  workplace  drug  and  alcohol  testing 
programs;  procedures,  45815 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  552,  553, 

554,  555,  5929,  19961,  57425.  57426 
Submission  for  OMB  review;  comment  request, 
3531,  19962,  26275,  30189,  38317,  44093, 
80484 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Transportation  Statistics  Research  Program, 
13819,69803.  76004 
Meetmgs: 
Transportation  Statistics  Advisory  Council, 
17000,63117 
Motor  carriers: 

Financial  and  operating  mformation;  public 
release  of  reports;  exemption  requests, 
12316,37457,  39223.  54339 

Treasury  Department 

See  Ak^ohol,  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 

See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Secret  Service 
See  Thrift  Supervision  Office 

RULES 

Balanced  Budget  Act  of  1997;  implementation: 
Disbict  of  Columbia  retirement  plans.  Federal 
benefit  payments.  77500.  80752 
Bank  holding  companies  and  change  in  tnnk 
control:  *. 

Merchant  banking  investments,  1 6460 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Currency  transactions  reporting  requirement; 

exemptions,  46356 
Money  transmitters  ai»d  money  order  and 
traveler's  check  issuers,  sellers,  and 
redeemers;  suspicious  transactions 
reporting  requirement,  13683 
Federal  claims  collection  standards,  70390 
Financial  subsidiaries: 
Comparable  ratings  requirement  for  national 
banks  among  second  50  largest  insured 
banks,  15050 
Financial  activities;  determination  procedures, 
14819 
Freedom  of  Information  Act;  implementation, 

40503 
Internal  Revenue  Service  Privacy  Act; 

implementation,  56791 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities, 
52858 
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Privacy  Act;  implementation,  2333,  69865 

Correction,  76005 
Resolution  Funding  Corporation  operations,  1 2064 

PROPOSED  RULES 

Practice  before  Internal  Revenue  Service,  30375 
Pnvacy  Act;  implementation,  63824 
Internal  Revenue  Service,  21 165 
Semi-annual  agenda,  23288,  74324 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  1 1366, 
17341,  19812,  19813,  37599,  37600, 
37601,  37602,  41746,  46041,  60246,  64743 
Submission  for  0MB  review;  comment  request, 
162.  163,  806,  1229,  1426,  4631,  7100. 
7101,  8232,  10149,  10150.  10151,  10595, 
13076,  13414.  13415.  15035.  15036, 
15683.  15684.  16456,  16687,  16688. 
16689.  17001.  18146.  18147.  20264. 
21234.  21235,  2I80I.  24726,  24727. 
24729.  26244.  26275.  26276.  30475, 
31958.  31959,  33882.  33883.  33884. 
33885.  33886,  35156.  35157.  35420. 
36503.  36504.  37827,  38627,  38628. 
38884.  39223.  39224.  39469.  40163, 
40726.  42060.  42061,  43401,  45127. 
45128.  46041,  46042.  46044.  46196, 
47822.  47823.  48281.  49636.  50742. 
51897,  51898.  51900.  54100.  54101, 
55676,  5661 1.  57652,  57653.  57654. 
57858.  57859.  58605,  58606,  59044. 
59893.  61021,  62808.  62809,  64278. 
64279,  64280.  66299.  66300.  66301. 
67474,  69992,  69993.  70759.  75335. 
75336.  76345,  76346,  76347.  77425, 
77426.  78532.  80485.  80486 
Boifils,  Treasury: 
8  1/4  percent  bonds  (2000-2005);  call  for 
redemption,  3006 
Boycotts,  international: 
Countries  requiring  cooperation;  list,  1 7002, 
43084.  59893,  79459 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  Service  Commercial  Operations 

Advisory  Committee,  31059 
International  Child  Labor  Enforcement  Advisory 
Committee,  11831 
Financial  privacy  and  bankruptcy  study;  comment 

request,  46735.  54301 
Foreign  portfolio  investment  holdings  in  United 
States;  survey;  repotting  requirements.  267 1 
Meetings: 
Community  Adjustment  and  Investment 
Program  Advisory  Committee.  17549. 
70632 
Customs  Service  Commercial  Operations 
Treasury  Advisory  Committee,  2224, 
21236,41747,  56362.  70382 
Debt  Management  Advisory  Committee.  1948. 

17943.41124.  60251 
International  Child  Labor  Enforcement  Advisory 

Committee,  15685 
International  Financial  Institution  Advisory 

Conunission,  3269 
International  Monetary  Fund  Advisory 
Committee.  3270.  37207.  76004 
Notes,  Treasury: 
Government  securities;  large  position  reports, 
call  for;  5  3/4  percent  notes  (August  2010), 
56020 
Privacy  Act: 
Systems  of  records,  53083.  53085.  54599, 
78261,78263 
Reports  and  guidance  documents;  availability,  etc.: 
Matuiatory  subordinated  debt,  feasibility  and 
appropriateness.  13077 


Treasury  TeleworV  and  Flexiplace  Program, 
65373 
Senior  Executive  Service: 
Combined  Performance  Review  Board; 

membership,  53803 
Departmental  Performance  Review  Board; 

membership,  51406,  54601 
Legal  Division  Performance  Review  Board; 
membership,  33612,  64475 
Victims  of  Trafficking  and  Violence  Protection 
Act;  implementation: 
Payments  to  persons  holding  categories  of 
judgments  against  Cuba  or  Iran,  65374 

Truman,  Harry  S.,  Scholarship 
Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Twenty-First  Century  Workforce 
Commission 

NOTICES 

Hearings,  2457,  3537,  9306,  10596.  15406 
Meetings,  16242,  37466,  37467 

U.S.  Trade  Deficit  Review 
Commission 

NOTICES 

Hearings,  7416.  19043 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings,  Sunshine  Act,  19880,  46905,  63573, 
82328 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Solicited  grants — 
2001  Solicited  Grant  Competition  Program; 
themes  and  topics.  53805 
Unsolicited  grants — 
Fall  competition  program,  39982 
Spring  competition  program,  4632 
Meetings;  Sunshine  Act,  1674.  11834.  36508. 
51900,65899 

United  States  Sentencing  Commission 

NOTICES 

SenteiKing  guidelines  and  policy  statements  for 
Federal  courts,  2663,  6434,  7080,  26880. 
36880,  50034,  66792,  80474 

Utah  Reclamation  Mitigation  and 
Couservation  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  System;  action  modifications. 
37831 
Environmental  statements;  notice  of  intent: 
Central  Utah  Project — 
Millard  County,  UT;  warm-water  sportfish 
and  native  aquatic  species  hatchery 
construction,  61214 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc,: 
Children  suffering  from  spina  bifida  who  are 
children  of  Vietnam  veterans,  35280 


DependeiKy  and  indemnity  compensation 
benefits  for  survivors  of  veterans  rated 
totally  disabled  at  time  of  death.  3388 
Dependent  entitlement  to  monetary  benefits; 

definition  of  child,  12116 
Eligibility  reporting  requirements,  16827 
Veterans  Millennium  Health  Care  and  Benefits 
Act;  implementation.  43699 
Board  of  Veterans  Apjjeals: 
Appeals  regulations  and  rvles  of  practice — 

Case  docketing,  14471 
Veterans  law  judges;  new  title  for  Board 
members,  55461 
Medical  benefits: 
Nursing  home  care  of  veterans  in  State  homes; 

per  diem  payments,  962 
VA  payment  for  non-VA  public  or  private 
hospital  care  and  non-VA  physician 
services  that  are  associated  with  either 
outpatient  or  inpatient  care,  66636 
Veterans'  medical  care  or  services;  reasonable 
charges,  65906 
National  Service  Life  Insurance: 

Premium  payment;  clarification,  7436 

Correction.  19658 
Term-capped  policies;  cash  values.  54798 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  [wograms  or  activities, 
52858 
Organization,  functions,  and  authonty  delegations: 
Board  of  Veterans  Appeals;  Office  of  Counsel 
to  Chairman  title  change  to  Office  of 
Senior  Deputy  Vice  Chairman,  1 544 
Outer  burial  receptacles;  monetary  allowances. 

76937 
Veterans  Special  Life  Insurance: 

Term-capf)ed  policies;  cash  values,  54798 
Vocational  rehabilitation  and  education: 
Reservists  education- 
Monthly  verification  of  enrollment  and  other 
reports,  61100 
Veterans  education — 

Educational  assistance  programs;  new  criteria 

for  approving  courses,  8 1 740 
Educational  Assistance  Test  Program; 

increased  allowances,  13693,  18151 
Flight  courses  for  educational  assistance 
programs;  approval  critena,  12117 
Montgomery  GI  Bill-Active  Duty;  eligibility 

and  entitlement  issues,  67265.  80329 
Montgomery  GI  Bill-Active  Duty;  eligibility 

criteria,  etc..  5785 
Montgomery  GI  Bill-Active  Duty;  modified 

eligibility  criteria.  20745 
Montgomery  GI  Bill-Active  Duty;  rates 

payable  increase.  44979 
Montgomery  GI  Bill-Selected  Reserve;  rates 

payable  increase.  59127.  60499 
Montgomery  GI  Bill — Active  Duty;  rates 
payable  increase,  55192 
Veterans  training — 

Subsistence  allowance  rates.  51763.  60724 

PROPOSED  RULES 

Adjudication;  pensions,  compensation. 
dependeiKy,  etc.: 
Benefit  claims  decisions;  review,  8329 
Claims  based  on  tobacco  product  effects,  7807 
Individual  bom  with  spina  bifida  whose 
biological  father  or  mother  is  Vietnam 
veteran;  criteria  for  monetary  allowance, 
13254 
Post-traumatic  stress  disorder  claims  based  on 

personal  assault,  61 132 
Proof  of  service;  evidence  certification,  39580 
Signature  by  mark,  45952 
Aduh  day  health  care  of  veterans  in  State  homes; 
per  diem  payment  mechanism,  39835 
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iJodfU  ui  V  eierans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Subpoenas;  clarification,  7468 
Disabilities  rating  schedule: 
Liver  disabilities,  48205 
Loan  guaranty: 
Advertising  and  solicitation  requirements,  76957 
Net  value  and  pre-foreclosure  debt  waivers, 
46882 
National  and  State  cemeteries;  interment  or 
memorialization  prohibition  due  to 
commission  of  capital  crimes,  45332 
National  Service  Life  Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capped  policies;  cash  value,  7467 
Nondiscrimination  on  basis  of  race,  color,  national 

origin,  handicap,  or  age  in  federally  assisted 
1 1    programs  or  activities,  76460 
Oikter  burial  receptacles;  monetary  allowances, 

20787 
Semi-annual  agenda,  23386,  74428 
Servicemembers'  and  veterans'  group  life 
insurance: 
Accelerated  benefits  option,  44999 
Vocational  rehabilitation  and  education: 

I  [Veterans  education — 
Educational  assistance  programs,  new  criteria 

for  approving  courses,  4914 
Right-training  programs;  information 
collection,  17477 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2458, 
2459,  2460,  4017,  7923,  12626,  12627, 
14648,  16243,  16244,  16245,  17005, 
17006,  18150,  19433,  19434,25977, 
25978,  26661,  31209,  34531,  35159, 

35699,  36219,  37603,  38318,  38319, 
39231,  39647,  43838,  44094,  44096, 
50275,  50276,  51901,  53090,  53091, 
53092.  53093,  53094,  55678,  55679, 
55680,  57434,  57654,  61379,  61380, 
70877,  70878 

Submission  for  0MB  review;  comment  request, 
1675,  5021,  5022,  6443,  7612,  7613,  7924, 
12317,  16246,  17705,  19435,  19436. 
19816,  20849,  31210.  35159.  35699. 

35700,  35701.  35702.  36220.  37604. 
37605,  39231.  39982.  43839.  45131. 
50277,  50278.  50279.  54340,  54341. 
54342,  54343.  57434,  61380,  61381. 
65899.  65902,  65903.  70878.  70879 

Committees;  establishment,  renewal,  termination, 
etc.: 
Education  Advisory  Committee,  70879 
Environmental  Hazards  Advisory  Committee, 

43839 
Geriatrics  and  Gerontology  Advisory 

Committee,  55681 
Minonty  Veterans  Advisory  Committee,  25430 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee,  51057 
Special  Medical  Advisory  Group,  16246 
Veterans  Affairs  Department  Facilities 
Structural  Safety  Advisory  Committee, 
35702 
ddst-of-living  adjustments  and  headstone  or 

marker  allowance  rate,  5930 
Disciplinary  Af)peals  Board  Panel;  roster  of 
employees  availability  for  review  and 
comment,  46550 
Grants  and  cooperative  agreements;  availability. 
etc.: 
Homeless  Providers  Grant  and  Per  Diem 

I I  Program,  7103,  19436 


Legal  interpretations;  General  Counsel-precedent 
opinions: 
Veterans  benefits  under  VA  administered  laws; 
summary,  6256,  33421 
Republication,  34531 
Means  test  thresholds;  cost-of-living  adjustments. 
Medical  benefits: 
Veterans'  medical  care  or  services;  reasonable 
charges;  methodology  for  calculating 
charges,  65911 
Meetings: 
Cemeteries  and  Memorials  Advisory 

Committee.  16246.  51058 
Education  Advisory  Committee,  14649 
Envirorunental  Hazards  Advisory  Committee, 

39982.  64743 
Former  Prisoners  of  War  Advisory  Committee. 

32150.65904 
Geriatrics  and  Gerontology  Advisory 

Committee,  54885 
Medical  Research  Service  Merit  Review 

Committee.  12628.  51901 
Minority  Veterans  Advisory  Committee,  17551, 

33887.  65904 
National  Research  Advisory  Council.  65042 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee,  21238,  52474 
Rehabilitation  Advisory  Committee,  36508, 

64477,  69808 
Rehabilitation  Research  and  Development 
Service  Scientific  Merit  Review  Board, 
45828Reader  Aids 
Research  and  Development  Cooperative  Studies 

Evaluation  Committee,  59257 
Scientific  Review  and  Evaluation  Board  for 
Health  Services  Research  and  Development 
Service,  5023,  12629,  52474.  67476 
Special  Medical  Advisory  Group,  16247,  52162 
Veterans  Affairs  Department  Facilities 

Structural  Safety'  Advisory  Committee. 
38885 
Veterans  Readjustment  Advisory  Committee, 

7417.33888 
Voluntary  Service  National  Advisory 

Committee,  20850,  59258 
Women  Veterans  Advisory  Committee,  14649, 
36884,61382 
Nondiscrimination  on  basis  of  sex  in  federally 
assisted  education  programs  or  activities; 
Federal  financial  assistance  covered  by  Title 
IX,  79459 
Outer  burial  receptacle;  private  purchase  in  lieu 
of  govemment-fiimished  graveliner  in  VA 
national  cemetery;  monetary  allowance, 
77073 
Poverty  threshold  (1999);  weighted  average.  79160 
Privacy  Act: 
Computer  matching  programs.  13416.  25978. 

46550,46551.49864,61022 
Systems  of  records.  20850,  25531,  25534. 
25979.  31370,  33614,  37605.  44097. 
45131.  45137,  46551,  55681,  61022, 
70632.81572 
Reports  and  guidance  documents;  availability,  etc.: 
Special  Medical  Advisory  Group;  annual  report, 
21238 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
57655 

Veterans  FniploMiunt  and  Training, 
Offitt  of    Vssistdiu  Nitrtiary 

PROPOSED  RULES 

Annual  report  from  Federal  contractore.  59684 
NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Veterans  Reintegration  Projects,  5898 
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Job  Training  Partnership  Act — 

Native  American  Competitive  Grants,  13026 
Rural  Homeless  Veterans  Reintegration  Projects, 

41493 
Workforce  Investment  Programs,  24513 
Meetings: 

Veterans  Employment  and  Training  Advisory 
Committee.  31195 

Vice  President  of  the  United  States 

PROPOSED  RULES 

Regulatory  Plan  statement,  73303 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Children's  Justice  Act  Partnerships  for  Indian 
Communities.  61 189 

Western  Area  Power  Administration 

RULES 

Energy  Planning  and  Management  Program: 
Integrated  resource  planning  approval  criteria. 

16789 

NOTICES 

Environmental  statements;  availability,  etc  : 
Energy  Planning  and  Management  Program, 

16389 
Sundance  Energy  Project,  AZ;  public  scoping 
meetings,  61160 
Environmental  statements;  notice  of  intent: 
Big  Sandy  Project,  Mohave  County,  AZ,  2081 1 
Sacramento  Area  Voltage  Support  Project,  CA, 

48496 
Sundance  Energy  Project,  Coolidge,  AZ;  electric 
generating  facility  construction  and 
interconnection  with  existing  transmission 
line,  53289 
Floodplain  and  wetlands  protection;  environmental 
review  determinations,  availability,  etc.: 
BIythe  Energy  Project;  power  mterconnection 
to  agency's  transmission  system,  46453 
Loveland,  CO;  Boyd- Valley  1 15-kV 

transmission  line  rebuild  and  upgrade 
project.  81858 
Shasta  County.  CA;  Captain  Jack-Olinda  500- 
kilovolt  (kV)  transmission  line.  53290 
Loveland  Area  Projects;  post-2004  resource  pool; 

allocation  procedures,  etc.,  12987,  52419 

Power  marketing  plans: 

Sierra  Nevada  Customer  Service  Region;  2005 

Resource  Pool.  35630.  36509.  45976 

Power  rate  adjustments: 

Boulder  Canyon  Project;  firm  power  services 

base  charge  and  rates,  12990.  60932 
Central  Arizona  Project,  33541.  77368 
Central  Valley  and  California-Oregon 

Transmission  Projects,  11569,  66989 
Loveland  Area  Projects,  CO,  16588,  44044 
Pacific  Northwest-Pacific  Southwest  Intertie 

Project,  36132.  52423 
Pick-Sloan  Missouri  Basin  Program;  Eastern 

Division.  16588.44045 
Provo  River  Project.  1 1 300 
Salt  Lake  City  Area  Integrated  Projects;  firm 
power  rate  formula  adda,  66995,  77372 
Washoe  Project.  16390,  53290 
Salt  Lake  City  Area  Integrated  Projects;  power 
allocation  procedures  and  call  for 
applications;  post-2004  resource  pool.  11303 
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GUIDE  TO  FREEDOM  C5F  :NFORMATJON  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Gary  Posselt,  Office  of  the  Federal  Register.  National  Archives  and  Records  Administration,  Washington.  DC  20408 
202-523-5227  or  202-523-5228. 


Agency  and  suljagency 

name 


Department  of  Defense, 
Office  of  tfie  Secretary 


Department  of  Defense, 
Department  of  ttie  Air 
Force 


Department  of  Defense, 
Department  of  the 
Army,  Information  Sys- 
tems Command,  Army 
Publications  Command 
and  Printing  Command 

Department  of  Education 
(ED),  Office  of  ttie  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


Department  of  Healtfi 
and  Human  Services, 
^ublc  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


DoD  Directives  System  Quarteriy 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


The  Master  Catalog  lists  Air  Force 
publications,  forms,  and  visual 
aids.  Instructions,  manuals,  hand- 
books, and  directories  are  listed  to- 
gether under  each  subject  series. 
Forms  are  listed  by  numt)er  or 
functional  area. 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Fomis)  Jan.  1,  1997.  Printed 
in  microfiche  and  CD-ROM 
verskjn. 

ED  Index  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Infonnation  Act).  The  index 
is  a  guide  to  ED  policies,  instruc- 
tkxi  memoraruja,  organization 
function  statements,  guidelines, 
decisk)ns  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarteriy 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives material  indexed  by  sub- 
ject and  BPA  Manual  chapter  num- 
ber 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Infonnatkjn  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formatran,  by  program  and  subject, 
for  the  public  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarteriy 


Order  from;  price;  make  checks  pay- 
able to— 


Subscription  service  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postal  money  order  to  'ne  Director 
Naval  Publications  anc  p-rtir-- 
Service,  Eastern  Division,  Buiiamq 
4,  Section  D,  700  Rot)blns  Avenue, 
Philadelphia,  PA  19111 


Available  on  the  Worid  Wide  Web  at 
http://afpubs.hq.af.mil/. 


Natwnal  Technical  lnformatk>n  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  Springfield, 
VA  22161 


Freedom  of  Information  Officer,  De- 
partment of  Education,  Office  of 
Legislatran  and  Public  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  publk:  may  review  the  index,  ob- 
tain a  copy  of  the  index,  without 
charge,  or  secure  further  infomia- 
tk)n  conceming  the  contents  of  the 
records  listed  by  contacting  Bonne- 
ville Power  Administration's  Office 
of  Media  Relations,  905  NE.  11th 
Avenue,  Portland,  OR  97232,  or 
the  Washington,  DC,  Office,  For- 
restal  BuiWing,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


Public  Inquiries,  Communcations 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


For  inspection,  copying,  or  additional 
information  contact 


For  inspection  and  copying;  Director 

for    Freedom    of    Information    and 
Security        Review,        OASD(PA), 

Washington,  DC  20301 

Telephone  202-697-1    "i 

For  additional  information  OSD  Fed- 
eral Register  Liaison  Offcer, 
Washington  Headquarters  Serv- 
ices  Washington    DC  2030' 

Teleohcne  202-69''--li  ■  ' 

For  aoaitiona'  ntorrnation  contact 
the  A  '  Po'ce  Departmental  Pub- 
lishing Office,  Boiiing  AFB,  Wash- 
ington, DC,  20332. 


Director,  Army  Publications  and 
Printing  Command,  Hoffman  BWg., 
Alexandria.  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs. Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-8907  or  202- 
472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
towing:  1500  NE  Irving  Portland. 
OR  97208;  201  Queen  Anne  Ave., 
N,,  Seattle  WA  98109;  U,S,  Cthse, 
West  920  Riverside  Ave.,  Spo- 
kane. WA  99201,  West  101  Poplar 
St  Walla  Walla  WA  99362;  U.S. 
Federal  Bidg  2v  E  7th  Ave.  Eu- 
gene. OR  9^40'  3oC  ^enslngton, 
Missoula,  MT  598C '  :.,  S  Federal 
BIdg.,  301  Yakima  St  Wenatchee, 
WA  98807;  1650  Holhpark  Or,, 
Idaho  Fails  ID  83401;  and  550 
West  Fort  Street  Boise  ID  83724 

Publk;  Inquiries  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 
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Order  from;  price;  make  checks  pay- 
able to — 


For  Inspection,  copying,  or  additional 
information  contact 


Department  of  Healtti 
and  Human  Services, 
Public  Health  Servrce, 
Food  and  Drug  Admin- 
istratbn  (HHS/PHS/ 
FDA) 


Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  laboratory  personnel 


Bio-research  Monitoring  Manual  for 
Supervisory  Investigators,  NCTR 
Nonclinical:  One-week  course  con- 
ducted by  the  National  Center  for 
Toxicological  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  concerned  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for  Drugs 
and  Biologies 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  concerned  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Vetennary  Medicine 

Compliance  Policy  Guides  State- 
ments of  FDA  compliance  policy, 
Including  those  statements  which 
contain  regulatory  action  guidance 
informatbn 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FDA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  Autoanalysis  Manual:  A  manual 
of  automated  methods  which  pro- 
vides content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provides  assurance  of  homo- 
geneity within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifications  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  infonnation 
into  the  Program  Onented  Data 
System  (PODS) 

Field  Management  Directives:  FDA 
field  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  insp>ectional 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


National  Technical  Informatton  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Accesskin 
#PB85-211639:  $46.50  for  paper 
copy,  $6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administraton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Admlnistraton 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HR-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administratkjn 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB8S-915499,  $109.95; 
subscription  accession  #PB8&- 
915400,  $135.00 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
$157.95;  subscription  accession 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administratkjn 


Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HR-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administraton,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-913399,  $55.95; 
subscription  accession  #PB88- 
913300,  $65.00 


Food  and  Drug  Administration,  Free- 
dom of  lnformatk>n  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS^HFI-35) 
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Inspector  Training  Manual:  Basic 
training  manual  for  food  and  drug 
inspectors  and  inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectional  and  inves- 
tigational procedures,  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  Information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  pans — (1)  proce- 
dures for  measuring  fill-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  where  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities In  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory  in- 
spectors in  managing  investiga- 
tional groups 

Index  to  Administrative  Staff  Manu- 
als: Cun-ent  listing  of  all  staff 
manuals  with  Indexes  and/or  table 
of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspectkjn,  copying,  or  additional 
information  contact 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Dmg  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfiekj,  VA  22161.  Volume  I— 
Accession  #PB88-91 1 799,  $62.95. 
Volume  II — Accession  #PB88- 
911999,  $193.95.  Entire  Manual- 
Accession  #PB86-911799,  $230.00 

Food  and  Drug  Administratkjn,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administratkjn 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administratksn 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 
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Order  from;  price;  make  checks  pay- 
able to— 


For  inspectkxi,  copying,  or  additional 
informatkxi  contact 


Department  of  Health 
and  Human  Services, 
PuDuc  Hea;r^  Sen^ice, 
Hea'tf  Services  Aa- 
mirisiranc-    hhsphS/ 
HSA; 


ijepartment  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Jepartment  of  the  Inte- 
1 1  ric  Office  of  Acquisi- 
' '  tiop  and  Property  fvlan- 


HSA  Freedom  of  Information  Act 
(FOIA)  Index:  Mar.  1975  to  June 
30,  1982.  The  HSA  FOiA  'oex  s 
a  compilatkxi  of  suppie""enis  ic 
the  departmental  manuas  syster^ 
program  level  operations  manuals 
circulars  n^er^orar.aa  notices  anc 
guides  used  Dy  tne  components  of 
HSA  All  information  'nciuded  in 
this  indtx  IS  cur'en»  as  o'  June  3C 
198.:  Ttii  respective  Dui-eau  ^eve 
indexes  are  listed  as  toiiows   OA— 

0FP!CE      of      ""E      ADW'N  S'RA'OP' 

Cx:pa— PjDmc  Affairs  Manage- 
men!  Syster-  Manuai  OPEL — hSa 
*orwara  piar  'isc^  vea'  ^  979-83 
OM/OCG — HSA  procurement  oper- 
ating instructions  ON'l'OMP — HSA 
transmittal  notices  for  supplements 
to  HHS  manuals:  HSA  Circulars 
OKA  OPS — policy  decisions  proce- 
dures ana  opinion  BMS — Bu'REAo 
OF  Mt"CA.  Services  Dv^sion  of 
Hospitals  and  Clinics  Operations 
Manual  BMS  supplements  to  HHS 
manuals,  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH  BMS: 
BMS  circulars:  Contract  Physi- 
cian's Guide  IHS — Indian  Health 
Services:  ihs  c^'c^ia-s  hs  sup- 
plements tc  HHS  -ar-^ais  «S 
Operations  Ma'^^a  Genera^  Coun- 
sei  opinions  pC'^icv  and  procedural 
manual  and  circulars  BCHS — Bu- 
reau OF  Common  T^  hea^--  Serv- 
ices: BCHS  administrative  guide 
system;  BCHS  ODe^atiors  Manual: 
Emergency  Mea.ca  Se-^vice  Sys- 
tems Program  Guioennes  BCHS 
Regtonai  Memorandum^  Series. 
BHPDS — Bureau  of  Health  Per- 
sonnel Development  and  Serv- 
ice BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  include  memo- 
randa, guidelines,  handbooks  and 
procedures 

Departmental  Manual  Table  of  Con- 
tents, Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  field  organizations  of 
the  Department,  delegations  of  au- 
thority, internal  policies,  guidelines, 
procedures  and  other  administra- 
tive matters 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to  the 
FPM  dated  June  3,  1988.  Index  of 
Departmental  personnel  manage- 
ment directives 

Listing  of  Secretary's  Orders  which 
are  considered  in  effect  with  re- 
spect to  current  operations  of  the 
Department 

Intemet  address:  httpV/elips.doi.gov 

Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


Cy^ice  -'  Communkations  and  Pubic 
A-'ars.  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
viHe,  MD  20857.  Checks  payable 
to  HHS/Public  Health  Servrce  Mall 
to  HSA  Collectton  Offk»r,  HHS/ 
PHS  HSA  Room  16-36,  5600 
Fisners  Lane  Rockville.  MD 
20857.  Fees  charged  for  research 
and  reproduaion  of  intormatkxi  are 
Dasec  upon  the  current  depart- 
me^-ta  'ee  schedule  for  information 
unoe'  -"e  ^C  egulabons  (45  CFR 
part  5  subpart  E) 


Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone  202-208-3059 


Offk:e  of  Personnel,  U.S.  Department 
of  the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone  202-208-3059 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 


Offrce  of  Communcations  and  Publk: 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
vilte.  MD  20857 


Offk:e   of   Acquisitk>n   and   Property 

Management,   Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 
Telephone  202-208-3348 
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scription  of  contents 

able  to — 

information  contac; 

400  DM  -  Departmental  Manual  Addi- 

Office of  Acquisitksn   and   Property 

Offk»   of   Acquisition   and   Property 

tion  to  the  Interior  Property  Man- 

Management,  Department  of  the 

Management.   Department   of  me 

agement  Regulations  (IPMR) 

Interior,  1849  C  Street,  NW..  Room 

Interior,  1849  C  Street  NW    Room 

5512,  Washington,  DC  20240 

55''2   Washington    DC  20240 
TeleDfione  202-208-6649 

Department  of  the  Inte- 

OAS Operational  Procedures  Memo- 

Offfce of  Aircraft  Services 

"y^ce  y  Airc^a"  Se^^ices 

rior,  Office  of  Aircraft 

randum  No.  99-1,  dated  Jan.   1, 

2350  West  Robinson  Road 

FOiA  Officer 

Services 

1999.    Subject:    Index   of   Depart- 

P.O. Box  15428 

P.O  Box  15428 

mental  Manual  (Aviation  Manage- 

Boise, ID  83715-5428. 

Boise    ^D  a.37i 5-5428                                          i 

ment)  and  Operational  Procedures 

Memoranda  Infomiation. 

"eie    208.  38-'-5750                                            I 
-ax     208>  38 ■^5830 

Department  of  the  Inte- 

Bureau of  Indian  Affairs  Index  dated 

Bureau  of  Indian  Affairs 

Bureau  of  Indian  Affairs                                        = 

rior,  Bureau  of  Indian 

Aug.  31,  1992 

DiviSK>n  of  Management  Support 

Division  of  Managen^eT  SopcxDrt 

Affairs 

1993  BIAM  Releases 

Code  850,  MS  351 

Goae  86C  MS  35' 

1993  BIAM  Bulletins 

1951  Constitutkxi  Ave.,  NW. 

'96'  Constttutior  Ave  ,  NW. 

1994  BIAM  Releases 

Washington,  DC  20245 

vVasfnngton    DC  20245 

1994  BIAM  Bulletins 

First  copy  no  charge 

Telephone  202- 208-29""' 

1995  BIAM  Releases 

1995  BIAM  Bulletins 

Department  of  the  Inte- 

Instmction  Memorandums.  FY-98  to 

Available  at  not  cost  from  tri6  Bu- 

Departmen- ;•  *ie  in;enc'    Burea^j  3t 

rtor,  Bureau  of  Land 

FY-2000 

reau's  Intemet  site  at: 

Lana      ManagemeP!       Direasves, 

Maraoef-ent 

Information  Bulletins,  FY-98  to  FV- 

http7/www.blm  .gov/nhp/efoia/wo/ 

Records   and  interne;  Group    1839 

2000 

woerr.html 

C   Street    NW     SAai<   Stop   750LS; 

Director's   Office   Instruction   Memo- 

Paper copies  available  at  13  ce^*s 

Wasriington,  DC  2C24C 

randums,  FY-98  to  FY-2000 

per  page  from: 

■telephone   202-452--5'90. 

Director's  Office  Instruction  Bulletins, 

Department  of  the  Interior.  Bureau  of 

Facsimile   202-452"<j39r' 

FY-98  to  FY-2000 

Land  Management,  1849  C  Street, 

E-mai!. 

Manuals   Issued  Oct   10.   1996  to 

NW.,    Mail    Stop    750LS,    Wash- 

Directives Washington@blm.gov 

Dec.  12,  1999 

ington,  DC  20240 

Handbooks  Issued  Oct.  10,  1996  to 

Make  checks  payable  to  the  Bureau 

Dec.  12,  1999 

of  Land  Management. 

Instruction   Memorandums  are  tem- 

porary  issuances   containing   new 

Bureau  policy.  Infonnation  Bulletins 

are    temporary     issuances    con- 

taining      infonnational       material. 

Manuals  and  Handbooks  are  per- 

manent issuances  containing  Bu- 

reau policy  and  procedures. 

Department  of  the  Inte- 

Bureau of  Mines  Manual  -  Subject 

In  accordance  with  fee  schedule  in 

Bizabeth    Knorr,    Chief,    Branch    of 

rior,  Bureau  of  Mines 

Index 

43  CFR  2,  Appendix  A 

Management    Analysis,    810    7th 
Street,     NW.,     MS-2193,     Wash- 
ington, DC  20241                                            i 
Telephone  202-501-9248 

Numeric  and  subject  listing  of  inter- 

Bureau of  Mines 

nal  polk:ies  and  procedures  by  se- 

ries, part,  chapter,  paragraph,  and 

subordinate  paragraph 

Department  of  the  Inte- 

Reclamatk>n   Manual    Index    dated 

Bureau  of  Reclamatton,  Property  & 

Bureau  of  Reclamation,  Property  &              | 

rior,  Bureau  of  Rec- 

Aug. 30,  1999. 

Office   Servk»s,   D-7924,   Denver 

Office   Services,    D-7924,    Denver 

lamation 

Federal  Center,  P.O.  Box  25007, 

Federal   Center,    Sixth   Avenue   &                j 

Denver  CO  80225-0007 

Kipiing   Denver,  CO  80225                               i 

No  charge. 

Telephone  303-445 -2''-ip                                  { 
Internet      adaress.      /f^v,  .sc  gcv/ 
recman/mi-index.htm 

Department  of  the  Inte- 

Table of  Contents,   Checklist,   and 

Directives   Officer,    U.S.    Geotogical 

Directives    Offcer,    U.S.    Geological 

rior,  U.S.  Geological 

Subject  Index  relating  to  the  U.S. 

Survey,  807  National  Center,  Res- 

Sun/ey;  807  National  Center,  Res- 

Survey 

Geok}gk:al  Survey  Manual 

ton,  VA  20192 

ton,  VA  20192 

No  charge 

Telephone  703-643-7313 
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name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Fish  and  WikJIife 
Service 


fcpanment  of  the  Inte- 
rior, Minerals  Manage- 
ment Service 


Cepan'^ent  of  the  Inte- 
■lor,  National  Park 
Service 

II 

;  epat^ent  of  the  Inte- 
lor,  National  Park 
Service,  Administrative 
="ogram  Center 

Cepaament  of  the  Inte- 
rior, National  Park 
Service  Office  of  Pol- 
icy 


:epanment  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


001  FW  1  -  Table  of  Contents 

001  FW  2  -  Checklist 

Usts  all  manual  chapters  of  the  Fish 
and  Wildlife  Service 

010  FW  1,  Appendixes  1-3 

Lists  all  ^4atk>nal  Polk:y  Issuances, 
soeciaiized  directives,  and  author- 
ze-z  "a'^d&<x''«.s  of  the  Fish  eind 
WiWIife  Se-vce 

012  FW  1,  Apper-aix  1 

Lists  all  orders  issued  by  the  Direc- 
tor, Fish  and  Wildlife  Service 

Table  of  Conterrs  a-^.:  J'^ecklist  to 
Basic  MineraiS  Vanagef^ent  Serv- 
ice Manual  ^:s*frc  -"^""-encai'v  by 
par!  senes  r'^^arte-  -eease  -jm- 
ber,  aate,  ana  pages. 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  Jan.  1,  1993 


Electronic     Director     Orders/Proce- 
dures 


Listing  of  Director's  orders,  hand- 
txx)ks,  reference  manuals,  and 
other  documents  that  guide  em- 
ployees in  managing  parks/pro- 
grams administered  by  the  NPS. 
List  of  gukJelines.  special  direc- 
tives, and  staff  directives  still  in  ef- 
fect. 


Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Offce  of 
Hearings  and  Appeals  Boards  of 

Appeal  and  published  Solicitor's 
decisions  under  specific  topk:al 
headings.  Useful  in  researching 
legal  holdings  of  Department  of  the 
Interior.  Published  quarterly,  annu- 
ally and  on  5-year  basis. 


Indian  CItator.  Index  of  authorities 
cited  in  decisions  of  the  Interior 
Board  of  Indian  Appeals  (IBIA).  Ini- 
tial publication  covers  volumes  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Diviskxi    of    Polk:y    and    Directives 

Management 
Fish  and  WiWIife  Service 
1 849  C  Street,  NW 
Mail  Stop  -  224  Art.  Sq. 
Washington,  D.C.  20240 
No  charge 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


U.  S.  Dept.  of  the  Interior,  Natbnal 
Part(  Servwe,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Divison 

No  charge 

No  charge 


Chief,  Office  of  Policy,  MS  2414, 
Main  Interior  BuikJing,  Washington, 
DC  20240.  Telephone  202-208- 
7456. 


Editorial  Branch,  Offrce  of  Hearings  & 
Appeals,  4015  Wilson  Blvd.  Ariing- 
ton,  VA  22203.  Telephone  703- 
235-3791 

Price:  $495.00  annually  for  quarterty 
issues  and  bound  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  "Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  'De- 
partment of  the  Interkjr." 

Price  on  Quinquennial  issue  is  set  by 
Government  Printing  Office  and 
available  from  that  agency. 

Administrative  Division  Subscription 
Service,  Office  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 

Price;  $40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
the  Interior. 


Diviskxi    of    Polk:y    and    Directives 

Management 
Fish  and  WiWIife  Service 
4401  N.  Fairfax  Drive 
Room  224 
Artington,  VA  22203 
703-358-1730 
Email  Address: 
Hope_GreyOmail.fws.gov 


Chief,  Strategk:  Directton  and  Coordi- 
natkxi  Branch,  381  Elden  Street, 
MS-2200,  Hemdon,  VA  20170- 
4817 

Telephone  703-787-1258 

Chief,  Appeals  Diviskxi,  Office  of 
PolKry  and  Management  Improve- 
ment, 1849  C  St.,  NW.,  MS-9110, 
Washington,  DC  20240,  Telephone 
202-20&-2437 

U.  S.  Dept.  of  the  Interor,  Natksnal 
Pari<  Servkie,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Diviskjn 

Telephone  202-523-5043 

http://www.nps.gov/refdesk/ 
Refdesk.htm 


Chief,  Offrce  of  Polk:y,  MS  2414, 
Main  Interior  Bulkjing,  Washington, 
DC  20240.  Telephone  202-208- 
7456. 


http://www.nps.gov/refdesk/ 
policie.html 

Editorial  Branch,  Office  of  Hearings 
and  Appeals,  4015  Wilson  Blvd. 
Artington,  VA  22203.  Telephone 
70^235-3791 


Administrative  Division  Subscription 
Service,  Offce  of  Hearings  4  Ap- 
peals, 4015  Wilson  Blvd.,  Arting- 
ton, VA  22203. 

Tetephone  703-235-3799 
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Order from;  p'te  '^'■aH.e  cn«;KS  oa* 

For  inspection  cooymg  or  addmonal 

name 

scription  of  contents 

aDie  ;o — 

information  contact 

Administrative  Manual.  Index  related 

Administrative     D^,/isior      O^ice     of 

Administrative     Division      Office     of 

to   administrative   policies,    proce- 

Hearings &  Aoc>ea;s    -i.;'^  .V'is,:,^r 

Hearings  ana   Appeals.   4015  Wii 

dures  and  standards  as  contained 

Blvd.,  Ariington,  vA  ???03. 

son    Blvd..    Ariington,    VA    2220' 

in  the  Administrative  Manual 

Price  for  photocopies  as  prescribed 
in    Department  fee   schedule   for 
Freedom  of  Information  A  •     to' 
matkxi  (43  CFR  Part  2,  Appenoix 
A).  Checks  made  payable  to  De- 
partmer*  o*  -he  interior 

Telephone  703-235-3793 

Department  of  the  Inte- 

Inspector   General    Manual    Index, 

In  accoraa'-.,:e   Air   'ee  ^-recwe    " 

BetTV    ^Oyes     intormanor^   'Ct+icer     De- 

rior.  Office  of  Inspector 

Dec.  17,  1992. 

43  CFR  Par"  ^    Appendx  a     ^ees 

partmenr  of  the  Interior    Office  o' 

Genefal 

Numeric  and  subject  listing  of  inter- 

Offtee of  Inspe^rto'  Genera 

inspector    General      i8tf    ana    C 

nal  policies  and  procedures  by  vol- 

Streets     NW       Wasrun^jtor      DC 

ume,   chapter,   section,   and   sub- 

2024C 

section 

Telephone  202-208-1356 

Department  of  ttie  Inte- 

Listing  of  Directives  which  are  con- 

OffKe of  Surtace  Mining,  OMm  Of 

Office   ot   Surface    Mining    Offce   of 

nor,  Office  of  Surface 

sidered   in   effect  with   respect  to 

Administration,  ms-222-SIB  ATTN: 

Administration    -^8-222-518  ATTN: 

Mining 

current  operations  of  the  Bureau 

Directives  Coordinate'-    '9^-'    Cor 

Directives  Coordinator     iQS'    Con- 

Historical listing  of  Directives  not 

stitution   Ave.,    NW.,    Wasrincnof 

stitution    Ave.,    NW.,    Washington, 

currently    in    effect.    Internet   ad- 

DC 20240 

DC  20240 

dress:            http7/www.osmre.gov/ 

directiv.htm 

One   copy   only,   no   charge    Tele- 

Telephone 202-208-2608 

phone  202-20&-2608 

Department  of  Labor 

Department  of  Labor  Freedom  of  In- 

Mail  $4.20   check    payaoie    to    DE- 

Administrator   fQiAPA    Counsel  'c 

formation  Act  Index  Overview  and 

PARTMENT  OF  LABOR  to    FOlA 

Administrative     uaw      Division     o' 

Guide  to  DOL  agencies  and  sub- 

Index  Request,  Counsei  tor  Admin- 

Legislation ana  Legai  Counsel   Of- 

agencies  with  information  on  how 

istrative  Law    Division  o'   Legisia 

*ice  of  the  Sciicitof    Department  o* 

to  obtain  more  detailed  indexes  to 

tion  and  Legai  Counsel    O^ce  o' 

LatX)r     200    Constitution    Avenue 

records  maintained  by  each  sub- 

the  Solicitor    Department  jt  ^Dc>r 

NW       Roor^     %2-l28     Wasnington, 

agency;    includes    cross-reference 

200    Constrtutior     Aven^je      W\ 

DC  202'.: 

to  agencies  by  statute  or  executive 

Room     N2428,     .Vasri^gtr-       DC 

P'^one  202-52>  92"? 

order  28  pages 

20210. 

Legal  Services  Corpora- 

LSC Index  lists  decisions,  opinions, 

Freedom    of    Information    Adminis- 

Freedom    of     Informal  •'      Aamims- 

tion 

statements  of  policy,  manuals,  and 

trator,  Legal  Servrces  Corporation, 

trator,  Legal  Services  Corporation, 

other  records  of  general  interest  to 

750  First  Sti-eet.  NE.  Washington, 

750  First  Sti-eet,  NE,  Washington, 

members  of  the  public  in  under- 

DC 20002-4250. 

DC  20002-4250. 

standing  the  activities  of  the  Cor- 

No charge. 

poration.     The     index     contains 

records  from  1 975  to  date. 

Department  of  Transpor- 

Cease and   Desist  and  Driver  Dis- 

FOIA Program  Officer.  FHWA,  400 

FOIA  Program  Officer,   FHv\a    4X) 

tation,  Federal  High- 

qualification  Final   Orders  by  the 

Seventh  Sti^eet,  SW.,  Washington. 

Seventh  Street.  SW    Washington, 

way  Administration 

Federal     Highway     Administi^ator: 

DC  20590.  No  charge 

DC  20590 

(FHWA) 

1969-1984;   listing  of   cease   and 
desist   and    driver   disqualification 
final  orders  of  the  Federal  Highway 
Administi-ator;     items     listed     are 
identified  by  case  docket  number, 
name  of  carrier  and  date  notice  of 
investigation  was  mailed 

Opinions  and   Final   Orders   of  the 

FOIA  Program  Officer,   FHWA,  400 

FOIA  Program  Officer,  FHWA,  400 

FHWA  in  Regard  to  the  Regulation 

Seventh  Street,  SW.,  Washington, 

Seventh  Street,  SW.,  Washington, 

of  Toll  Bridges:   1968-1984  listing 

DC  20590.  No  charge 

DC  20590 

of  opinions  and  final  orders  regard- 

ing regulation  of  toll  bridges  issued 

by  the  Federal  Highway  Adminis- 

to'ator,    which    identifies   the   case 

and  the  date  issued 

155 


Agency  and  subagency 
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Index  title:  pericxl  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  ttie  Treas- 
ury, Departmental  Of- 
fices 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Index  of  Selected  Records,  July  1967 
to  Dec.  31,  1994.  Index  either  con- 
tains the  following  information  or 
indicates  where  the  public  may  ob- 
tain information,  decisions,  state- 
ments of  the  general  course  and 
method  by  which  functions  are 
channeled  and  determined;  a  de- 
scription of  the  central  and  field  of- 
fices; rules  of  procedure,  descrip- 
tions of  forms;  substantive  rules 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  the  foregoing; 
final  adjudications  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  published  in 
the  Federal  Register;  and  adminis- 
trative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public  for  the  Departmental 
Offices,  Intemal  Revenue  Service, 
United  States  Customs  Service, 
United  States  Secret  Service,  Bu- 
reau of  Alcohol.  Tobacco  and  Fire- 
anns.  Bureau  of  Engraving  and 
Printing,  Financial  Management 
Service,  United  States  Mint,  Bu- 
reau of  the  Public  Debt,  Office  of 
the  Comptroller  of  the  Currency, 
Federal  Law  Enforcement  Training 
Center.  Office  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1 990  Incorporates  all  ad- 
ditions and  deletions  through  Nov. 
3,  1989;  (b)  Current  index  Novem- 
Ijer  1989-Decemt5er  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases.  Apr.  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders  in 
enforcement  cases  and  reparations 
proceedings  before  the  Commis- 
sion) 

Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register.  Apr.  21,  1975  to 
date 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1 .7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  Infomfiation  Office,  ATBCB. 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107,  Artington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  1 0  cents  per  page 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom     of     Information     Officer. 

ATBCB,    Rm.    1010,    330    C    St., 

SW.,  Washington,  DC 
Phone:202-245-1591 

Public  Infomriation  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formatkjn  Offcer 


Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202-254-6314 
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Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  cfiecks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


General  Services  Admin- 
istration (GSA) 


Intemational  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  U.S.  Section 


Index  of  Commission  administrative 
manuals  and  instructions  to  staff 
ttiat  affect  a  member  of  the  public. 
Apr.  21.  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  ttiis  Index) 

GSA  Freedom  of  Infonmation  index; 
July  4,  1967  ttirough  June  30, 
1984.  Category  A  information 
wtiicti  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  ttie  adjudica- 
tion of  cases.  Category  B  infonna- 
tion  wtiich  is  ttiose  statements  of 
policy  and  interpretations  wtiich 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tion which  is  administrative  staff 
manuals  and  instructions  to  staff 
that  affect  memtiers  of  the  public 


Brochure: 
ervoir 


Amistad  0am  and  Res- 


Brochure:  Falcon  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Iwlexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  im- 
gated  areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Colorado 
River  and  other  Westem  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Caiz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


GSA,  Freedom  of  Information  Officer 
(ATRAR),  Washington,  DC  20405. 
Price:  $4.75.  Make  checks  payable 
to:  General  Services  Administration 


Project  Engineer,  U.S.  Section, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Falcon  Village, 
TX  78545.  No  charge 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Sectran,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natkjnal  Boundary  and  Water 
Commission,  U.S.  Section 


Division  Engineer,  Hydrographic  Divi- 
sion, US.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natkxial  Boundary  and  Water 
Commission,  U.S.  Section 

Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14>x36>  $4.00  per 
map;  102x28^  $3.00  per  map. 
Payable  to:  lntematk>nal  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 


GSA  Central  Office  Library  and  the 
business  servtee  centers  kxated  in 
each  regional  offce  listed  bek)w: 

Central  Off  tee  Library,  18th  &  F  Sts., 
NW.,  Rm.  1033,  Washington,  DC 
20405 

Business  Servtee  Centers: 

Nationa'  Capital  Regkjn: 

7th  &  D  Sts.,  SW.,  Washington,  DC 
20407 

Region  1:  John  W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
Mass.  02109 

Region  2:  26  Federal  Plaza,  New 
York.  NY  102"^? 

Region  3-  9th  &  K^a-Ke:  Sts  P^^na- 
aeiDPia   pa    -Q'  :" 

Regior  .J  R'crara  B  Russell  Bidg., 
75  Sr'  ^g  S;     Atlanta,  GA  30303 

Region  6:  230  So  Deartxim  St.,  Chi- 
cago, IL,  60604 

Region  6:  1500  East  Bannister  Rd., 
Kansas  City,  MO  64131 

Regkxi  7:  819  Taytor  St.,  Ft.  Worth, 
TX  76102 

Region  8:  Building  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Region  9:  525  Market  St.,  San  Fran- 
cisco, CA  94105 

Region  10:  GSA  Center,  Aubum,  WA 
98002 

Project  Engineer,  U.S.  Sectkjn, 
IBWC,  Route  2,  Box  37,  Highway 
90  West  Del  Rio,  TX  78840 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Falcon  Village, 
TX  78545 

Divisk>n  Engineer,  Myarograpriic  Divi- 
sk>n,  U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 
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Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  cfiecks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Foun- 
dation (NSF) 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  con- 
ceming  the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Governments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  t>etween  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
Intemational  Boundary  and  Water 
Commission 


NARA  FOIA  InJex  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  Apr.  1,  1985, 
and  which  are  not  published  In  the 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name.  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundation  for  the  pre- 
viously completed  fiscal  year 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  B  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section.  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  Intemational  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  Intemational 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Division 
(NAA),  National  Archives,  College 
Parte,  MD  20740-6001 

One  copy  only  (free). 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Section, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Parte,  8601 
Adelphi  Rd.,  College  Parte,  MD 
20740-6001 .  301  -71 3-6730 


NSF  Ubrary,  Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 

Index  title  period  c»vered,  brief  de- 

Order from;  price;  make  checks  pay- 

For inspectkjn.  copying,  or  additranal 

name 

scription  of  contents 

able  to— 

information  contact 

Numerical  Index  of  the  following  NSF 

agency-wide  issuances  and  Impor- 

; 

tant  Notices  in  effect  as  of  Jan,  24, 

1986:    (1)   Office   of   the   Director 

Staff  Memoranda  (0/D's);  (2)  NSF 

i 

Bulletins;  (3)  NSF  Manuals/Circu- 

k 

lars;  (4)  NSF  Handbooks;  and  (5) 

NSF  Important  Notices.  0/D's  are 

- 

used    by   the   NSF   Director   and 

Deputy   Director  to   communicate 

infonnation  to  the  staff.  0/D's  also 

may  be  used  to  convey  short-temi 

policy    statements    or    the    initial 

i 

statement  of  long-temri  policy.  NSF 

Bulletins        transmit        approved 

changes  to  policy  and  convey  ad- 

ministrative or  "housekeeping"  in- 
formation.  Significant  NSF  polcy 
and  procedure  are  located  in  NSF 
Manuals.    NSF  Circulars   (histori- 
cally used  to  communicate  policies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  fornial  than  Manuals, 
provide  compendia  of  infonnation 
concerning    NSF    programs,    i.e., 
they  do  not  establish  NSF  pdtey. 
Important  Notices  are  the  Direc- 
tor's  primary   means   of   commu- 
nicating with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notices  are  issued  over  the 
Director's  signature  and  convey  in- 
formation on  NSF  policies  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 
Index   of   NSF   regulations   promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public  Con- 
tracts and  Property  Management; 
and  Title  45.  Pubic  Welfare.  A  list- 
ing,   by   subject   title,    of   cun^ent 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 

Office  of  the  General  Counsel.  Room 
501,    1800   G    St.,    NW.,    Wash- 
ington, DC  20550 

Publications  of  the  National  Science 

NSF  Fonms  and  Publications  Section, 

For  inspection  or  copying:  NSF  Li- 

Foundation.   An    Index   by   topical 

Room    232,     1800    G    St.,    NW., 

brary,    Room    245,    1800    G    St., 

classification,  as  of  April  1986.  of 

Washington,  DC  20550.  One  copy 

NW.,  Washington,  DC  20550.  For 

cun^ent    NSF    publications    issued 

only  (free) 

additional   informatkjn;    Public   Af- 

and available  to  the  public.  Listing 

fairs  Group,  room  527,  1800  G  St., 

include    annual    reports,    specific 

NW.,  Washington.  DC  20550 

program  announcements,  and  bro- 

chures, science  resources  studies 

pamphlets,  special  studies  publica- 

tions, and  NSF  periodicals.  In  addi- 

tion to  Titles,  provides  NSF  publi- 

cation numbers  and  copy  prices. 

(NSF  Publication  86-18) 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  chectts  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


>fce 


)■  Pe.''sor„^e.  Man- 
ent 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
the  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  summary  informa- 
tion about  NSF  support  programs, 
as  of  October  -gss  Provides  gen- 
eral guidance  a^d  Information  de- 
scribing re  c^^cipai  characteris- 
tics ana  Das-:  p^^rposes  ot  eacr. 
activity;  eligibility  requirements; 
closing  dates  (where  applicable); 
and  the  address  where  more  de- 
tailed 'riforrr^atic-  or  applications 
'a>  L:>e  oDta^^ec    :NSF  Publication 

NSP  G'a-'  pjicv  Ma-'.a  A  com- 
Der.Oijr-  ::■'  rasic  NSF  gra^^'  poli- 
cies and  procedu'es  'o-  jse  3v  the 
grantee  co""innjnfT\  and  \SF  Staff. 
"ne  Manua  'mpiements  OMB  Cir- 
cular No  A-110,  which  Is  directed 
toward  standardizing  and  simpli- 
fying the  various  accountability  and 
report^g  requirements  amoung 
Federal  granting  agencies.  (NSF 
Publication  77-47) 

Handbook  o'  Publica'ions  ^enodi- 
::ais  ana  Ope'-ating  Manuals, 
OPM-OCAS-PSD-C-  As  y  Sep- 
tember 1996  A  iiS'^ng  r  puDiica- 
tions,  periodicals,  and  operating 
manuals  arranged  in  aipnabetical 
order  by  title  within  each  0PM 
issuing  organization  This  hand- 
book contains  some  mfomiation 
formerty  published  in  the  Index  to 
Infomation  (no  longer  published). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  policy  statements;  public  im- 
provement policies;  development 
guklelines;  final  opinions  and 
cases  Interpreting  PADC  enabling 
legislation;  and  internal  policies, 
guklelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  Oct.  27,  1972,  to  date. 
The  index  Is  updated  semi-annu- 
ally (Mar.  and  Sept.). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1 974  to  present;  interpretive  letters 
addressing  the  proviskxis  of  Title 
IV  of  the  Emptoyee  Retirement  In- 
come Security  Act  (ERISA)  plan 
tennination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Polk:y  Manual; 
Oct  1.  1984,  to  present;  contains 
bask:  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  tennination  insurance  pro- 
gram 


NSF  Forms  and  Publkatbns  Sectton, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments. U.S.  Government  Printing 
Office  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Superindendent  of  Documents,  U.S. 
Govemment  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW., 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Informatton  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703.  Fees 
charged  for  research  and  repro- 
ductkjn  of  informatkjn  are  based 
upon  the  current  Corporation  fee 
schedule  for  infonnatkjn  under  FOI 
regulations  (36  CFR  Part  902, 
Subpart  0- 


Disclosure  Offrcer,  Communteatkxis 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pensk>n  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  informatksn  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Publk:  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page.  Payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Discto- 
sure  Offrcer  for  price  of  entire  Op- 
erating Polk:y  Manual 


NSF  Diviskxi  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St., 
NW.,  Washington.  DC  20550 


OPM  Library  or  any  0PM  Offce,  in- 
cluding regkxial  and  area  offk:es 


PADC,  Freedom  of  Informatton  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703. 


Disclosure  Officer,  Communkattons 
and  Publk:  Affairs  Department, 
202-326-4040  (202-326-4179  for 
TTY  and  TDD),  Suite  240,  1200  K 
St.,  NW..  Washington,  DC  20005 
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Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspectkjn,  copying,  or  additional 
information  contac 


Pension  Benefit  Guaranty 
Corporatksn,  Insurance 
Operations  Department 


Pension  Benefit  Guaranty 
Corporation,  Partici- 
pant and  Emptoyer  Ap- 
peals Department 


Department  of  Veterans 
Affairs 


Department  of  Veterans 
Affairs 


Index  to  Pensksn  Benefit  Guaranty 
Corp.  OPO  Operatwns  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  bask:  polKies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  the  Em- 
ptoyee  Retirement  Income  Security 
Act  (ERISA)  plan  terminatkxi  insur- 
ance program 

Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  deciskxis; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
skxi  letters  that  are  final  dedskxis 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulatkjn.  29  CFR 
Part  2606,  Rules  for  Admi.mstrative 
Review  of  Agency  Deciskxis 

Board  of  Veterans  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
skjns.  Deciskxis  of  the  BVA  that 
were  written  prior  to  1977  are 
available  only  in  a  "digest"  form 
that  consists  of  summaries  of  deci- 
skxis, organized  by  subject.  Final 
deciskxis  are  put>lished  in  re- 
dacted fonn  from  1977  through 
1993.  The  text  of  these  deciskxis 
are  on  mkjrofiche  and  may  be  re- 
trieved by  subject  matter  through 
the  use  of  BVA  Deciskxis  Index  I- 
01-1  for  the  foltowing  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
skxis CD-ROM  are  available  in 
CD-ROM  format.  Deciskxis  from 
1992  through  1995  may  be 
searched  by  subject  or  by  any 
word  that  appears  in  them.  In- 
cluded in  this  format  are  BVA  In- 
dexes for  1993  and  1994  deci- 
skxis; and  a  subject  index,  klenti- 
fied  as  "VOCABULARr'  that  per- 
tains to  the  foltowing  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
catton  1-03-1.  All  infonnation  is 
current  as  of  April  1991.  Classifrca- 
tkxi  subject  and  numeric  listing  of 
manuals,  VA  Regulattons,  circu- 
lars, interim  issues,  handtX)Oks, 
bulletins,  pamphlets,  and  gukJes, 
conveying  agency  poltoies,  regula- 
tkxis  and  procedures  of  a  con- 
tinuing nature 


Disctosure  Offk^er,  Communk:atkxis 
and  Publk:  Affairs  Department, 
Penskxi  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Penskxi  Benefit 
Guaranty  Corp.  or  contact  Disck>- 
sure  Officer  for  price  of  entire  Op- 
eratkxis  Manual 


Disctosure  Offrcer,  Communk:atkxis 
and  Publk:  Affairs  Department, 
Penskxi  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Penskxi  Benefit 
Guaranty  Corp. 


The  mKrofwhe  index  may  be  pur- 
chased for  approximately  $22.50 
per  copy  from:  Promisel  &  Kom, 
Inc.,  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to:  Promisel  &  Kom, 
Inc. 


The  Board  of  Veterans'  Appeals  De- 
ciskxis CD-ROM  may  be  pur- 
chased for  $19.00  from:  Super- 
intendent of  Documents,  P.O.  Box 
371954.  Pittsburg,  PA  15250-7954. 
Make  check  payable  to:  Super- 
intendent of  Documents. 


The  publk:  may  obtain  a  copy  of  the 
index  without  charge  from  the  VA 
Servk»  and  Distribution  Center, 
Forms  and  Publications  Services 
(901 P),  P.O.  Box  7010,  Mines,  IL 
60141. 


The  index  is  available  for  r  spec^icy 
at  Department  of  Veterans  A^as^s 
regional  offtoes. 


The  CD-ROM  is  available  tori  .  _ 
and  inspectkxi  at  DepartnMnt  of 
Veterans'  Affairs  regkxial  offtoes  or 
at  the  Board  of  Veterans'  Appeals 
Research  Center,  81 1  Vermont  Av- 
enue, NW.,  Washington,  DC 
20420. 


VA  Central  Office,  IRM  Policies  and 
Standards  Servtoe  (045A3),  Room 
583,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  Phone: 
202-273-8129  -OR-  Administrative 
Offk:er  at  nearest  VA  facility. 
Check  your  local  Telephone  Direc- 
tory under  United  States  Govern- 
ment, Department  of  Veterans  Af- 
fairs, or  ask  your  Directory  Assist- 
ance Operator  for  the  number  in 
your  area. 
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Pagtt  IS3294  Dau  dsme  NoJ 

1-200 Jan.  3  (1) 

201-344 4  (2) 

345-688 ; 5  (3) 

889-1050 6  (4) 

1051-1296 7  (5) 

1297-1528 10  (6) 

1529-1754 11  (7) 

1755-2016 12  (8) 

2017-2280 13  (9) 

2281-2520 14  (10) 

2521-2834 18  (11) 

2835-3118 19  (12) 

3119-3374 20  (13) 

3375-3582 21  (14) 

3583-3780 24  (15) 

3781-4094 25  (16) 

4095-4348 26  (17) 

4349-4516 27  (18) 

4517-4572 28  (19) 

4573-4752 31  (20) 

4753-4864 Feb.  1  (21) 

4865-5218 2  (22) 

5219-5406 3  (23) 

5407-5732 4  (24) 

5733-5992 7  (25) 

5993-6304 8  (26) 

6305-6522 9  (27) 

6523-6830 10  (28) 

6881-7274 11  (29) 

7275-7426 14  (30) 

7427-7708 15  (31) 

7709-8012 16  (32) 

8013-8242 17  (33) 

8243-8630 18  (34) 

8631-8840 22  (35) 

8841-9198 23  (36) 

9199-9994 24  (37) 

9995-10372 25  (38) 

10373-10672 28  (39) 

10673-10930 29  (40) 

10931-11196 Mar.  1  (41) 

11197-11454 2  (42) 

11455-11734 3  (43) 

11735-11858 6  (44) 

11859-12060 7  (45) 

12061-12426 8  (46) 

12427-12904 9  (47) 

12905-13234 10  (48) 

H233-13658 13  (49) 

U659-13864 14  (50) 

J865-14206 15  (51) 

14207-14430 16  (52) 

14431-14780 17  (53) 

14781-15052 20  (54) 

15053-15202 21  (55) 

15203-15520 22  (56) 

15521-15822 23  (57) 

15823-16116 24  (58) 

13117-16296 27  (59) 

16297-16508 28  (60) 

16509-16782 29  (61) 

15783-17126 30  (62) 

17127-17434 31  (63) 

17435-17582 Apr.  3  (64) 

17583-17754 4  (65) 

17755-17986 5  (66) 

17987-18220 6  (67) 

18221-18870 7  (68) 

18871-19292 10  (69) 

;&293-19642 11  (70) 

19643-19818 12  (71) 

:9819-20062 13  (72) 

20063-20332 14  (73) 

20333-20704 17  (74) 

20705-20892 18  (75) 


Pages  1-13294                                     Dau  (lane  No.) 

20893-21110 19  (76) 

21111-21300 20  (77) 

21301-21632 21  (78) 

21633-24094 24  (79) 

24095-24380 25  (80) 

24381-24622 26  (81) 

24623-24852 27  (82) 

24853-25232 28  (83) 

25233-25434 May  1  (84) 

25435-25622 2  (85) 

25623-25828 3  (86) 

25829-26116 4  (87) 

26117-26480 5  (88) 

26481-26730 8  (89) 

26731-26940* 9  (90) 

29941-30334 10  (91) 

30335-30520 11  (92) 

30521-30828 12  (93) 

30829-31072 15  (94) 

31073-31244 16  (95) 

31245-31426 17  (96) 

31427-31782 18  (97) 

31783-32006 19  (98) 

32007-32046* 22  (99) 

33247-33428 23  (100) 

33429-33736 24  (101) 

33737-34038 25  (102) 

34039-34380 26  (103) 

34381-34566 30  (104) 

34567-34912 31  (105) 

34913-35258 June  1  (106) 

35259-35560 2  (107) 

35561-35806 5  (108) 

35807-36052 6  (109) 

36053-36306 7  (110) 

36307-36596 8  (111) 

36597-36780 9  (112) 

36781-37004 12  (113) 

37005-37262 13  (114) 

37263-37472 14  (115) 

37473-37686 15  (116) 

37687-37840 16  (117) 

37841-38170 19  (118) 

38171-38406 20  (119) 

38407-38712 21  (120) 

38713-39070 22  (121) 

39071-39278 23  (122) 

39279-39506 26  (123) 

39507-39778 27  (124) 

39779-40048 28  (125) 

40049-40482 29  (126) 

40483-40966 30  (127) 

40967-41320 July  3  (128) 

41321-41550 5  (129) 

41551-41864 6  (130) 

41865-42272 7  (131) 

42273-42596 10  (132) 

42597-42854 11  (133) 

42855-43212 12  (134) 

43213-43676 13  (135) 

43677-43960 14  (136) 

43961-44402 17  (137) 

44403-44640 18  (138) 

44641-44944 19  (139) 

44945-45274 20  (140) 

45275-45510- 21  (141) 

45511-45700 24  (142) 

45701-45830 25  (143) 

45831-46084 26  (144) 

46085-46334 27  (145) 

46335-46566 28  (146) 

46567-46858 31  (147) 

46859-47242 Aug.  1  (148) 

47243-47662 2  (149) 

47653-47824 3  (150) 


Paga  l-t}294                                     DmH  (lam  No.) 

47825-48134 4  (151) 

48135-48346 7  (152) 

48347-48600 8  (153) 

48601-48884 9  (154) 

48885-49188 10  (155) 

49189-49468 11  (166) 

49469-49718 14  (157) 

49719-49894 15  (168) 

49895-50126 16  (169) 

50127-50400 17  (160) 

50401-50594 18  (161) 

50595-50906 21  (162) 

50907-51212 22  (163) 

51213-51514 23  (184) 

51515-51746 24  (165) 

51747-51996 25  (168) 

51997-52286 28  (167) 

52287-52638 29  (168) 

52639-52904 30  (169) 

52905-53156 31  (170) 

53157-53522 Sept.  1  (171) 

53523-53888 5  (172) 

53889-54138 6  (173) 

54139-54396 7  (174) 

54397-54740 8  (175) 

54741-54942 11  (176) 

54943-55168 12  (177) 

55169-55430 13  (178) 

55431-55884 14  (179) 

55885-56208 15  (180) 

56209-56456 18  (181) 

56457-56772 19  (182) 

56773-57080 20  (183) 

57081-57276 21  (184) 

57277-57536 22  (185) 

57537-57722 25  (186) 

57723-57936 26  (187) 

57937-58218 27  (188) 

58219-58342 28  (189) 

58343-58634 29  (190) 

58635-58900 Oct.  2  (191) 

58901-59104 3  (192) 

59105-59338 4  (193) 

59339-59694 5  (194) 

59695-60092 6  (195) 

60093-60338 10  (196) 

60339-60568 11  (197) 

60569-60830 12  (198) 

60831-61076 13  (199) 

61077-61254 16  (200) 

61255-62274 17  (201) 

62275-62576 18  (202) 

62577-62990 19  (203) 

62991-63194 20  (204) 

63195-63534 23  (205) 

63535-63762 24  (206) 

63763-64132 25  (207) 

64133-64334 26  (208) 

64335-64580 27  (309) 

64581-64880 30  (210) 

64881-65252 31  (211) 

65253-65704 Nov.  1  (212) 

65705-66164 2  (213) 

66165-66482 3  (214) 

66483-66600 6  (215) 

66601-66922 7  (216) 

66923-67248 8  (217) 

67249-67604 9  (218) 

67605-68064 13  (219) 

68065-68870 14  (220) 

68871-69236 15  (221) 

69237-69430 16  (222) 

69431-69654 17  (223) 

69655-69848 20  (224) 

69849-70272 21  (225) 
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70273-70460 22  (226) 

70461-70642 24  (227) 

70643-70768 27  (228) 

70769-71052 28  (229) 

71053-71232 29  (230) 

71233-75152 30  (231) 

75153-75580 Dec.  1  (232) 

75581-75852 4  (233) 

75853-76114 5  (234) 


Pages  IS3294                                    Dale  (Issue  No.) 

76115-76560 6  (235) 

76561-76914 7  (236) 

76915-77244 8  (237) 

77245-77494 11  (238) 

77495-77754 12  (239) 

77755-78074 13  (240) 

78075-78402 14  (241) 

78403-78894 15  (242) 

78895-79C34 18  (243) 


Pages  1-83294                                     Date  (lam  NoJ 

79305-79710 19  (244) 

79711-80278 20  (245) 

80279-80732 21  (246) 

80733-81320 22  (247) 

81321-81726 26  (248) 

81727-82238 27  (249) 

82239-82878 28  (250) 

82879-83294 29  (251) 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  EX:  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printine  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  trie  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issuedliy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  i"elnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov:  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box-371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 
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Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  A\U 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  July  11,  2000,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agncuitu'a    Ma^xeti^'q  Service 

RULES 

Hazelnuts  grown  in — 

Oregon  and  Washington,  40970-40973 
Onions  grown  in — 

Idaho  and  Oregon,  40967-40970 
Raisins  produced  from  grapes  grown  in — 

California,  40975-40979 
Soearmint  oil  produced  in  far  west,  40973-40975 
PROPOSED  RULES 

VVmier  pears  grown  in — 
Oregon  and  Washington,  41018—41021 

Agriculture  Department 
5te  AgriLuuurai  MaiKeiing  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 


Arts  and  Humanities.  National  Foundatior, 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  P'evention 

Grants  and  cooperative  agreements;  availability,  etc.: 
Birth  defects  surveillance,  research,  and  prevention 

activities  program,  41076 
TB  epidemiological  and  operation  research  program, 
41076-41078 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panel,  41078-41079 
Organization,  functions,  and  authority  delegations: 
Office  of  Information  Technology  and  Services,  41079 

Coast  Guard 
RULES 

Ports  and  waterways  safety: 
Gastineau  Chaimel,  AK;  safety  zone,  41004—41005 
Massachusetts  Bay,  Manchester,  MA;  safety  zone,  41010- 

41011 
Presidential  visit,  Hudson  River,  NY;  security  zone, 

41007-41009 
Provincetown  Harbor,  MA;  safety  zone,  41005-41007 
Tongas  Narrows,  AK;  safety  zone,  41009-41010 

Regattas  and  marine  parades: 
Harbour  Town  Fireworks  Display,  41003—41004 

Commerce  Department 

iee  international  1  rade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Pme  Arts 
NOTICES 
Meetings: 
Commission  of  Fine  Arts,  41057 


Defense  Department 

RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program — 
Medically  underserved  areas;  bonus  payments,  41002- 
41003 
PROPOSED  RULES 
Acquisition  regulations: 
JWOD  subcontract  preference  imder  service  contracts, 

41265-41267 
Material  management  and  accounting  system,  41038- 

41041 
Polyacfylonitrile  carbon  fiber,  41037-41038 
Federal  Acquisition  Regulation  (FAR): 

Truth  in  Negotiations  Act  threshold,  41266-41268 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  41057-41059 
Submission  for  OMB  review;  comment  request,  41058- 
41060 

Drug  Enforcemen'  Administration 

NOTICE  t 

Applications,  hearings,  determinations,  etc.: 
Chattem  Chemicals,  Inc.,  41092-41093 
ISP  Freetown  Fine  Chemicals,  Inc.,  41093 

Education  Depar;ment 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41060—41061 

Grantback  arrangements;  award  of  funds: 
Massachusetts,  41061-41062 

Employment  and  Training  Administration 

NOTICES 

Unemployment  compensation  for  ex-servicemembers: 
Remuneration  schedule,  41098—41099 

Energy  :  ep.,^tment 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

PROPOSED  RULES 
Water  pollution  control: 
State  water  quality  standards — 
Kansas,  41215-41263 
Water  supply: 
National  primary  drinking  water  regulations — 
Arsenic;  maximiun  contaminant  level;  stakeholders 
meeting,  41031-41032 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  41065-41066 
Submission  for  OMB  review;  comment  request,  41067 
Air  pollution  control;  new  motor  vehicles  and  engines: 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
District  of  Columbia,  41067-41068 
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Air  programs: 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Illinois.  41068-41069 
Grants  and  cooperative  agreements;  availability,  etc.: 
Community  based  in-home  asthma  environmental 

education  and  management  programs,  41069-41071 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Sharon  Steel  Farrell  Works  Superfund  Site,  PA,  41071 

L  tec  jtive  Office  of  the  President 

See  Presidential  Documents 

ede  a   A viation  Administration 

RULES 

Airworthiness  directives: 

Airbus.  40985^0988 

Allison  Engine  Co.,  40981-40983 

Rolls-Royce  pic,  40983-40985 

Sikorsky,  40988-40990 
Class  E  airspace.  40990-40992 

-ederal  Communications  Commission 

RUk.C.O 

Digital  television  stations;  table  of  assignments: 

Nevada,  41012  41012 
Radio  stations;  table  of  assignment: 

Texas,  41012-41013 
Radio  stations;  table  of  assignments: 

Michigan,  41013-41014 

New  Hampshire,  41013 
PROPOSED  RULES 

Common  carrier  services: 
Personal  communications  services — 
Narrowband  rules;  modifications;  competitive  bidding, 
41034-41035 
Coirunon  carrier  services,  etc.: 
Advanced  digital  communications  in  the  117.974- 
137MHz  band  and  implementation  of  flight 
information  services  in  the  136-137  MHz  band, 
41032-41034 
Digital  television  stations;  table  of  assignments: 
California.  41036 
Missouri,  41035 
Montana,  41036 
Radio  stations;  table  of  assignments: 

Missouri,  41036-41037 
Radio  stations;  table  of  assignments: 
Arizona,  41037 

Federal  Energy  .Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  41064—41065 

Meetings: 

Alabama  Power  Co.,  Holt  Project;  telephone  conference, 
41065 

Northern  Natural  Gas  Co.;  technical  conference,  41065 
Meetings;  Sunshine  Act,  41065 
Applications,  hearings,  determinations,  etc.: 

Black  Marhn  PipeHne  Co.,  41062 

Chevron  Pipeline  Co.,  41063 

Designation  of  staff  members  for  the  Leaburg  Walterville 
Project,  41063 

JPower,  Lie,  41063 

Kern  River  Gas  Transmission  Co.,  41063-41064 

PG&E  Gas  Transmission,  Northwest  Corp.,  41064 


Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Membership  and  advance  regulations,  40979-40981 

Federal  Railroad  Administration 

RULES 

Railroad  safety: 

Passenger  equipment  safety  standards,  41283—41311 
NOTICES 
Exemption  petitions,  etc.: 

National  Railroad  Passenger  Corp.  (AMTRAK),  41123 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  41071-41072 
Formations,  acquisitions,  and  mergers,  41072 
Permissible  nonbanking  activities,  41072 

Fine  Arts  Commission 

See  Cnmmissinn  nf  Finp  Arts 

Fooo  and  Drug  Acimtnistration 
PROPOSED  RULES 
Food  for  human  consumption: 
Food  labeling — 
Foods  processed  with  alternative  nonthermal 

technologies;  use  of  term  "fresh";  meeting,  41029- 
41031 
NOTICES 

Food  additive  petitions: 
Nippon  Shokubai,  41079-41080 

Forest  Service 

NOTICES 

Wildfire  Suppression  Aircraft  Transfer  Act  of  1996; 
implementation,  41048 

General  Services  Administration 

PROPOSED  RULES 
Acquisition  regulations: 

JWOD  subcontract  preference  under  service  contracts, 
41265-41267 
Federal  Acquisition  Regulation  (FAR): 

Truth  in  Negotiations  Act;  threshold,  41266-41268 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  41057-41058 
Submission  for  OMB  review;  comment  request.  41058- 
41060 


Grain  Inspection,  Packers  and  Stockyards  Aa-  n  s? 

NOTICES 

Agency  designation  actions: 

Indiana,  41049 

Various  States,  41049 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Coniiw.  uw>.  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
RULES 
Grants: 
Family  planning  services  projects;  abortion-related 
services;  compliance  standards,  41269-41280 
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NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  41072- 
41073 
Grants  and  cooperative  agreements;  availability,  etc.: 
Family  planning  services  projects;  provision  of  abortion- 
related  services;  interpretations,  41280-41282 
Meetings: 

HIV/ AIDS  Presidential  Advisory  Council,  41073 
Human  Subject  Protection  and  Financial  Conflict  of 
Interest  Conference,  41073-41076 

Health  Care  rinancino  Administration 

RULES 

Medicare: 
Home  health  agencies;  prospective  payment  system, 
41127-41214 

health  Resources  ana  services  Admimstfalion 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children's  Hospitals  Graduate  Medical  Education 
Payment  Program;  conference;  correction,  41080 

Immigratior-  and  NaUj^pn^zavG'-  Se^.ice 

NOTICES 

Immigration: 

EB-2  petitions;  untimely  motions  to  reconsider  decisions 
nf  (Ipnial   filing  Opportunity,  41093-41097 

Interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

NOTICES 

Meetings: 

National  Invasive  Species  Council,  41080--tl081 

Interna!  Revenue  Service 
RULES 

Income  taxes: 
Income  tax  convention  benefits;  claims  guidance,  40993- 
41000 

Internationa'  '^ade  Adr-'^rst-at'on 
NOTICES 
Antidumping; 
Gray  portland  cement  and  cement  clinker  from — 
Mexico,  41049-41050 
Venezuela,  41050-41051 
Countervailing  duties: 

Structural  steel  beams  from — 
Korea,  41051-41053 
Uruguay  Round  Agreements  Act  (URAA): 

Antidumping  and  countervailing  duties;  five-year 
"simset"  review  procedures,  41053-41054 

International  T>ade  Cc^^'T^rSSiOf 
NOTICES 

Import  investigations: 
Honey  from — 

China,  41085-41087 
Oil  country  tubular  goods  from — 
Argentina,  et  al.,  41088-41090 
Seamless  pipe  from — 
Argentina,  et  al..  41090-41092 

Justice  Department 

See  Drug  Enforcement  Administration 


See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41097 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Missing  and  Exploited  Children's  Program,  41097-41098 

Labor  Department 

See  Employment  and  Training  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  41098 

Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions: 

Arizona,  41081 

Colorado,  41081-41082 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Documents  incorporated  by  reference;  update,  41000- 
41002 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 
Acquisition  regulations: 
JWOD  subcontract  preference  under  service  contracts, 
41265-41267 
Federal  Acquisition  Regulation  (FAR): 

Truth  in  Negotiations  Act;  threshold.  41266-41268 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  41057-41058 

41058 
Submission  for  OMB  review;  comment  request,  41058- 
41059  41059-41060 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  41100-^1101 
National  Council  on  the  Humanities,  41101 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish,  41016-^1017 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  41015—41016 
Northeastern  United  States  fisheries 
Summer  flounder,  scup,  and  Black  Sea  bass,  41017 
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^'ROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Trawl  gear  in  Gulf  of  Alaska  Central  Regulatory  Area, 
seasonal  adjustment  of  closure  areas  to,  41044- 
41047 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries 
South  Atlantic  snapper-grouper,  41041—41044 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Sea  Grant  College  Program — 
Dean  John  A.  Knauss  Marine  Policy  Fellowship, 
41054-41057 

National  -'arK  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Dayton  Aviation  Heritage  National  Historical  Park,  OH, 
41082-41C83 
Concession  contracts  and  permits: 

Franchise  fee  determination  guidelines,  41083 
Environmental  stateinents;  availability,  etc.: 

Yosemite  National  Park,  CA,  41083-41084 
National  Register  of  Historic  Places: 

Pending  nominations,  41084—41085 

National  Science  Foundation 

NOTICES 

Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  41101 
Biological  Sciences  Advisory  Committee,  41101-41102 
Design,  Manufacture  and  Industrial  Innovation  Special 

Emphasis  Panel,  41102 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  41102 
Experimental  and  Integrative  Activities  Special  Emphasis 

Panel,  41102 
Experimental  Program  to  Stimulate  Competitive  Research 

Special  Emphasis  Panel,  41102-41103 

Nuclear  Regulatory  CofTsmiSSion 

Reports  and  guidance  documents;  availability,  etc.: 

Operator  license  eligibility  and  use  of  simulation 
facilities  in  operator  licensing,  41021—41029 
NOTICES 
Environmental  statements;  availability,  etc.: 

Siemens  Power  Corp.,  41105—41108 

Virginia  Electric  &  Power  Co.,  41108 
Export  and  import  license  applications  for  nuclear  facilities 
or  materials: 

Mallinckrodt,  Inc.,  41109-41110 
Applications,  hearings,  determinations,  etc.: 

Amergen  Energy  Co.  LLC,  41103-41104 

Nuciear  Waste  technical  Review  Board 

NOTICES 
Meetings: 
Board  meeting;  Yucca  Mountain  repository,  41110—41111 

Occupationai  Safety  and  Health  Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health,  41099-41100 


Personnel  Managemem  Qfttce 
RULES 

Practice  and  procedures: 

Procedures  for  settling  claims,  40967 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  41111 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  41111- 
41112 

Postal  Service 

RULES 

National  Environmental  Policy  Act;  correction,  41011- 
41012 

•■^fesidentia^  Documents 
PROCLAMATIONS 

To  modify  duty-free  treatment  under  the  generalized  system 
of  preferences  and  for  other  purposes  (Proc.  7325), 
41315-41319 

Public  Health  Service 

See  Centers  iur  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Staff  Accoimting  Bulletin  No.  lOlB;  generally  accepted 
accounting  principles  to  selected  revenue  recognition 
issues,  40992-40993 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  41112- 
41113 
Investment  Company  Act  of  1940: 
Exemption  applications — 
Evergreen  Equity  Trust,  et  al.,  41113-41115 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  41116- 

41121 
National  Securities  Clearing  Corp.,  41121-41122 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Art  and  the  Empire  City,  41122 
Egyptian  Art  at  Eton  College:  Selections  fi-om  the  Myers 

Museum,  41122 
Queen  Victoria  and  Thomas  Sully,  41122-41123 

Surtace  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  41123- 
41124 

Transportation  Department 

Setf  V^^UUSl    IjrUcllU 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 

RULES 

OrgcUiization,  functions,  and  authority  delegations: 
Administrators,  National  Highway  Traffic  Safety 
Administration,  et  al.,  41014-41015 
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Treasury  Department 
See  Internal  Revenue  Service 
NOTICES 
Meetings: 
Debt  Management  Advisory  Committee,  41124-41125 


Separate  Parts  tn  This  Issue 

Part  II 

Hf'alth  Care  Financing  Administration,  41127-41214 

Part  III 

Environmental  Protection  Agency,  41215-41263 

Part  IV 

Department  of  Defense,  General  Services  Administration, 

National  Aeronautics  and  Space  Administration, 

41265-41268 


Part  V 

Health  and  Himian  Services,  41269-41282 

PartVf 

Department  of  Transportation,  Federal  Railroad 
Administration,  41283-41311 

Part  Vlt 

The  President,  41315-41319 


Reaae'  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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Monday,  July  3,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  178 
RIN  3206--AJ13 

Procedures  for  Settling  Claims 

agency:  Office  of  Personnel 
Management. 

action:  Final  rule, 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a  final 
rule  to  amend  its  regulation  on 
procedures  for  settling  claims.  The 
amendments  reflect  the  recent  transfer 
within  0PM  of  the  authority  to  settle 
claims  by  advising  individuals  where 
thRv  nnw  may  file  such  claims. 
EFFECTIVE  DATE:  Effective  July  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo- 
.\nn  ("hall!'!.    _(1J    h06-17uu. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  General  Accounting  Office 
originally  settled  claims  concerning 
federal  employees'compensation  and 
leave,  compensation  of  deceased 
employees,  and  proceeds  of  canceled 
checks  for  veterans'  benefits  payable  to 
deceased  beneficiaries.  On  June  30, 
1996,  the  Legislative  Branch 
Appropriations  Act  of  1996  transferred 
the  authority  to  settle  these  claims  from 
the  General  Accomiting  Office  to  the 
Director  of  the  Office  of  Management 
and  Budget.  See  Sec.  211,  Pub.  L.  104- 
53,  109  Stat.  535.  On  June  28,  1996,  the 
Acting  Director  of  the  Office  of 
Management  and  Budget  issued  a 
determination  order  redelegating  to 
0PM  the  authority  to  settle  claims 
against  the  United  States  involving 
federal  employees'  compensation  and 
leave,  deceased  employees* 
compensation,  and  proceeds  of  canceled 
checks  for  veterans'  benefits  payable  to 
deceased  beneficiaries.  Congress 
subsequently  codified  these  changes 


through  additional  legislation.  See 
Pub.L.  104-316,  110  Stat.  3826. 
The  Director  of  0PM  initially 
delegated  the  claims  settlement 
authority  to  the  Office  of  General 
Counsel.  On  April  10,  2000,  the  Director 
of  0PM  transferred  the  claims 
settlement  authority  to  the  Office  of 
Merit  Systems  Oversight  and 
Effectiveness.  Consequently,  0PM  is 
amending  section  178.102(e)(1),  as  well 
as  section  178.207(b)  and  (c),  to  reflect 
that  individuals  should  file  Part  178 
claims  with  the  Office  of  Merit  Systems 
Oversight  and  Effectiveness  rather  than 
with  the  Claims  Adjudication  Unit, 
Office  of  the  General  Counsel. 

Waixpr  of  Votice  of  Proposed 
Rulemaking 

I  find,  under  5  U.S.C.  553(b)(3)(B), 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
"The  notice  is  being  waived  because 
these  amendments  merely  reflect  an 
organizational  change  within  0PM  and 
do  not  affect  the  rights  of  federal 
employees  to  file  claims  for  settlement 
under  Part  178.  In  addition,  potential 
claimants  must  know,  as  soon  as 
possible,  where  they  now  should  file 
their  claims. 

Rpyulaton.^  Flexibility  Act 

I  certify  that  this  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Sub|ects  in  5  CFR  Part  178 

Administrative  practice  and 
procedure.  Claims,  Compensation, 
Government  employees. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

For  the  reasons  set  forth  in  the 
preamble,  0PM  is  amending  5  CFR  part 
178  as  follows: 

PART  178— PROCEDURES  ^OR 
SETTLING  CLAIMS 

Subpart  A — Administrative  Ciaims  - 
Compensation  and  Leave  Deceased 
Employees  Accounts  and  Proceeds  c* 
Canceled  Checks  for  Veterans 
Benefits  Payable  to  Deceased 
Beneficiaries 

1 .  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 


Authority:  31  U.S.C.  3702;  5  U.S.C.  5593: 
38  U.S.C.  5122;  Pub.  L.  No.  104-53,  §211. 
109  Stat.  535  (Nov.  19,  1995);  E.O.  12107. 

2.  In  §  178.102,  revise  paragraph  (e)(1) 
to  read  as  follows: 

§  1 78.102    Procedures  for  submitting 
claims. 

***** 

(e)  Where  to  submit  claims.  (1)  All 
claims  imder  this  section  should  be  sent 
to  the  Program  Manager,  Office  of  Merit 
Systems  Oversight  and  Effectiveness, 
Room  7671,  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington,  DC  20415.  Telephone 
inquiries  regarding  these  claims  may  be 
made  to  (202)  606-7948. 


SuDpari  B  -  SeT'ien~ent  of  Accounts  for 

Deceased  C'viwa"  O"  cp'-s  and 
Employees 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5581,  5582.  5583. 

§178.207    [Amended] 

2.  In  §  178.207,  remove  the  words 
"Claims  Adjudication  Unit,  Office  of 
General  Counsel"  from  paragraph  (b) 
and  the  words  "Claims  Adjudication 
Unit"  from  paragraph  (c).  Add  in  their 
place  the  words  "Office  of  Merit 
Systems  Oversight  and  Effectiveness." 

[FR  Doc.  00-16708  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6325-01-P 


DEP  6  o^MFK-^  OF  AGRICULTURE 
Agricuttura  Miii-eting  Service 

7CPf-  -art  958 

[Docltet  No.  FVOa-958-1  FR] 

Onions  Grown  in  Certain  Designated 
Counties  In  Idaho,  and  Malheur 
County,  OR;  Decreased  Assessment 

".ate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
Idaho-Eastern  Oregon  Onion  Committee 
(Committee)  under  Marketing  Order  No. 
958  for  the  2000-2001  and  subsequent 
fiscal  periods  from  $0.09  to  $0.08  per 
hundredweight  of  onions  handled.  The 
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Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  onions 
grown  in  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon. 
Authorization  to  assess  Idaho-Eastern 
Oregon  onion  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
July  1  and  ends  June  30.  The  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724,  Fax:  (503)  326-7440;  or 
George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Iay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958, 
both  as  amended  (7  CFR  part  958), 
regulating  the  handling  of  onions  grown 
in  certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  now  in  effect, 
Idaho-Eastern  Oregon  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
beginning  on  July  1,  2000,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 


policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhiusted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2000-2001  and  subsequfent  fiscal 
periods  ft-om  $0.09  per  hundredweight 
to  $0.08  per  hundredweight  of  onions 
handled. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  fi^om  handlers  to  administer 
the  program.  The  Committee  consists  of 
six  producer  members,  foiu  handler 
members  and  one  public  member,  each 
of  whom  is  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  budget  and  assessment  rate 
were  discussed  at  a  public  meeting  and 
all  directly  affected  persons  had  an 
opportunity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.09  per 
hundredweight  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  April  6,  2000, 
and  unanimously  recommended  2000- 
2001  expenditures  of  $1,047,637  and  an 
assessment  rate  of  $0.08  per 
hundredweight  of  onions  handled 
during  the  2000-2001  and  subsequent 
fiscal  periods.  The  Committee  estimated 
that  the  2000-2001  onion  crop  will 
approximate  9,600,000  hundredweight 


of  onions.  In  comparison,  the  1999- 

2000  fiscal  period  budget  was 
established  at  $1,133,785  on  an 
estimated  assessable  onion  crop  of 
9,200,000  hundredweight  of  onions.  The 
Committee  recommended  the  decreased 
assessment  rate  to  help  offset  the 
negative  effects  of  the  currently 
depressed  onion  market. 

The  Committee  anticipates  that 
assessment  income  during  the  2000- 

2001  fiscal  period  will  be  approximately 
$768,000.  which  is  $60,000  less  than  the 
$828,000  assessment  income  estimated 
for  its  1999-2000  budget.  The 
Committee  now  projects  a  total  income 
of  approximately  $944,372  and 
expenditures  of  about  $1,025,098  by 
June  30,  2000.  At  the  time  the  1999- 
2000  fiscal  period  budget  was 
recommended,  the  Committee  had 
estimated  that  it  would  draw  up  to 
$260,785  ft-om  its  operating  reserve. 
However,  since  current  assessment 
income  is  greater  than  anticipated  and 
expenditures  are  less  than  budgeted,  the 
operating  reserve  may  actually  be 
depleted  by  about  $80,726.  Thus,  the 
Committee  has  estimated  that  its 
operating  reserve  will  be  approximately 
$859,793  on  July  1,  2000,  and,  if  it 
requires  an  estimated  $234,637  from  its 
monetary  reser\'e  as  budgeted  during  the 
2000-2001  fiscal  period,  approximately 
$625,156  on  July  1,  2001.  Lower 
assessment  rates  were  considered,  but 
not  recommended  because  they  would 
not  generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  operating  reserve. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2000-2001  fiscal  period  include 
$235,105  for  marketing  order 
administration,  which  includes  salary, 
office,  travel  and  Committee  expenses, 
$58,532  for  production  research, 
$675,000  for  market  promotion 
including  paid  advertising,  $54,000  for 
export  market  development,  and 
$25,000  for  marketing  order 
contingencies.  Budgeted  expenses  for 
these  items  in  the  1999-2000  fiscal 
period  were  $224,685,  $69,100, 
$750,000,  $60,000,  and  $30,000, 
respectively. 

The  Committee  has  based  its 
recommended  assessment  rate  decrease 
on  the  2000-2001  crop  estimate  and 
fiscal  period  expenditures  estimate,  the 
current  condition  of  the  onion  market, 
and  the  current  and  projected  size  of  its 
monetary  reserve.  The  decreased 
assessment  rate  should  provide 
$768,000  in  income,  which,  when 
combined  with  interest  income  of 
$45,000  and  operating  reserve  funds  of 
$234,637,  would  be  adequate  to  cover 
budgeted  expenses.  As  noted  above,  the 
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Committee  estimates  it  will  have 
approximately  $859,793  in  its  operating 
reserve  at  the  end  of  the  1999-2000 
fiscal  period,  which  should  be  adequate 
to  cover  any  income  shortages.  This 
amount  is  within  the  maximum 
permitted  by  the  order  of  approximately 
one  fiscal  period's  expenditures 
(§958.44). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  and  are  locally  published. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  final 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  34  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the  order 
and  approximately  270  onion  producers 
in  the  regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  aimual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000. 

The  Committee  estimates  that  all  of 
the  handlers  of  Idaho-Eastern  Oregon 


onions  ship  under  $5,000,000  worth  of 
onions  on  an  annual  basis.  In  addition, 
based  on  acreage,  production,  and 
producer  prices  reported  by  the 
National  Agricultural  Statistics  Service, 
and  the  total  number  of  onion  producers 
in  the  regulated  production  area,  the 
average  gross  annual  producer  revenue 
from  onions  is  about  $230,000.  Based  on 
this  information,  it  can  be  concluded 
that  the  majority  of  Idaho-Eastern 
Oregon  onion  handlers  and  producers 
may  be  classified  as  small  entities, 
excluding  receipts  from  other  soiorces. 

This  nue  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2000- 
2001  and  subsequent  fiscal  periods  from 
$0.09  per  hundredweight  to  $0.08  per 
hundredweight  of  onions  handled.  Both 
the  $0.08  assessment  rate  and  the  2000- 
2001  budget  of  $1,047,637  were 
unanimously  recommended  by  the 
Committee  at  its  April  6,  2000,  meeting. 
The  $0.08  assessment  rate  is  $0.01  lower 
than  the  1999-2000  rate.  The  Conunittee 
reconunended  a  decreased  assessment 
rate  to  help  offset  the  negative  effects  of 
the  currently  depressed  onion  market. 
The  anticipated  2000-2001  crop  of 
9.600,000  hundredweight  is 
approximately  400,000  hundredweight 
larger  than  the  crop  estimate  used  to 
establish  the  1999-2000  budget.  The 
$0.08  rate  should  provide  $768,000  in 
assessment  income,  which,  when 
combined  with  estimated  interest 
income  of  $45,000  and  up  to  $234,637 
from  the  operating  reserve,  should  be 
adequate  to  meet  the  2000-2001  fiscal 
period's  budgeted  expenses. 

The  Committee  reviewed  and 
luianimously  recommended  2000-2001 
expenditures  of  $1,047,637  which 
include  increases  in  administrative 
expenses,  salaries,  and  committee 
expenses,  and  decreases  in  production 
research,  market  promotion,  export 
market  development,  and  contingency 
fund  expenses.  Prior  to  recommending 
this  budget,  the  Committee  considered 
information  from  various  sources, 
including  the  Idaho-Eastern  Oregon 
Onion  Executive,  Research,  Promotion 
and  Export  Market  Development 
Committees.  Alternative  expenditure 
levels  were  discussed  and  rejected  by 
these  subcommittees,  and  ultimately  by 
the  full  Committee,  based  upon  the 
relative  value  of  various  research  and 
promotion  projects  to  the  Idaho-Eastern 
Oregon  onion  industry. 

The  major  expenditiu-es 
recommended  by  the  Committee  for  the 
2000-2001  fiscal  period  include 
$235,105  for  marketing  order 
administration,  which  includes  salary, 
office,  travel  and  Committee  expenses, 
$58,532  for  production  research, 


$675,000  for  market  promotion 
including  paid  advertising,  $54,000  for 
export  market  development,  and 
$25,000  for  marketing  order 
contingencies.  Budgeted  expenses  for 
these  items  in  the  1999-2000  fiscal 
period  were  $224,685,  $69,100, 
$750,000,  $60,000,  and  $30,000, 
respectively. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
F.O.B.  price  for  the  2000-2001  onion 
season  could  average  $5.50  per 
hundredweight  of  onions.  Therefore,  the 
estimated  assessment  revenue  for  the 
2000-2001  fiscal  period  ($768,000)  as  a 
percentage  of  the  projected  total  F.O.B. 
revenue  ($52,800,000)  would  be  0.0145 
percent.  This  figure  indicates  that  the 
$0.08  assessment  rate  will  have  a 
relatively  insignificant  impact  on  the 
Idaho-Eastern  Oregon  onion  industry. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  imiform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs 
would  be  offset  by  the  benefits  derived 
by  the  operation  of  the  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  Idaho- 
Eastern  Oregon  onion  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  April 
6,  2000,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  onion  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  i.rms  are 
periodically  reviewec.  tu  reduce 
information  requirerr  nts  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  15,  2000  (65  FR  30920). 
A  copy  of  the  proposed  rule  was  mailed 
to  the  Committee  office,  which  in  turn 
notified  Committee  members  and 
industry  members.  The  proposed  rule 
was  also  made  available  on  the  Internet 
by  the  Office  of  the  Federal  Register.  A 
30-day  comment  period  ending  June  14, 
2000,  was  provided  for  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received. 


4097(1  Federal  Register / Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations 


A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  2000-2001  fiscal  period 
begins  on  July  1,  2000,  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  during  such  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting;  and  (4)  a  30-day 
comment  period  was  provided  for  in  the 
proposed  ride,  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  958 

Onions,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958-  ONIONS  GROWN    N 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO    AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  958.240  is  revised  to  read 

as  follows: 

§  958.240    Assessment  rate. 

On  and  after  July  1,  2000,  an 
assessment  rate  of  $0.08  per 
hundredweight  is  established  for  Idaho- 
Eastern  Oregon  onions. 

Dated:  June  27.  2000. 
Robert  C.  Keeney 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs 
[FR  Doc.  00-16741  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FVOO-982-1  FIRl 

Hazelnuts  Grown  in  Oregon  ana 
Washington;  Estao  ishment  of  Interim 
and  Final  Free  and  Restricted 
Percentages  for  the  1 999-2000 
y  rketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  established  interim  and  final  free 
and  restricted  percentages  for  domestic 
inshell  hazelnuts  for  the  1999-2000 
marketing  year  under  the  Federal 
marketing  order  for  hazelnuts  giown  in 
Oregon  and  Washington.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  which 
may  be  marketed  in  the  domestic  inshell 
market.  The  percentages  are  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  hazelnuts  and  provide 
reasonable  returns  to  producers.  This 
rule  was  recommended  unanimously  by 
the  Hazelnut  Marketing  Board  (Board), 
which  is  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  385,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440;  or  George  J. 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Marketing  Order  No.  982, 


bodi  as  amended  (7  CFR  Part  982), 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  1999-2000 
marketing  year  (July  1,  1999,  through 
June  30,  2000).  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect 
percentages  which  allocate  the  quantity 
of  inshell  hazelnuts  that  may  be 
marketed  in  domestic  markets.  The 
Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  its  marketing  policy  for  that 
year,  and  compute  and  announce  an 
inshell  trade  demand  if  it  determines 
that  volume  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
The  Board  also  computes  and 
announces  preliminary  free  and 
restricted  percentages  for  that  year. 

The  inshell  trade  demand  is  the 
amount  of  inshell  hazelnuts  that 
handlers  may  ship  to  the  domestic 
market  throughout  the  marketing 
season.  The  order  specifies  that  the 
inshell  trade  demand  be  computed  by 
averaging  the  preceding  three  "normal" 
years  trade  acquisitions  of  inshell 
hazelnuts,  rounded  to  the  nearest  whole 
number.  The  Board  may  increase  the 
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three-year  average  by  up  to  25  percent, 
if  market  conditions  warrant  an 
increase.  The  Board's  authority  to 
recommend  volume  regulations  and  the 
computations  used  to  determine  the 
percentages  are  specified  in  §  982.40  of 
the  order. 

The  National  Agricultural  Statisti'^s 
Service  (NASS)  estimated  hazelnut 
production  at  38,000  tons  for  the  Oregon 
and  Washington  area.  The  majority  of 
domestic  inshell  hazelnuts  are  marketed 
in  October,  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

The  quantity  marketed  is  broken 
down  into  free  and  restricted 
percentages  to  meike  available  hazelnuts 
which  may  be  marketed  in  domestic 
inshell  markets  (free)  and  hazelnuts 
which  must  be  exported,  shelled  or 
otherwise  disposed  of  by  handlers 
(restricted).  The  preliminary  free 
percentage  releases  80  percent  of  the 
adjusted  inshell  trade  demand.  The 
adjusted  inshell  trade  demand  used  by 
the  Board  was  the  average  of  the  past 
three  years'  sales  (4,136  tons),  plus  an 
additional  10  percent  for  market 
development  (414  tons),  minus  the 
declared  carryin  from  last  year's  crop 
(110  tons). 

The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  is  to 
guard  against  an  underestimate  of  crop 
size.  The  preliminary  free  percentage  is 
expressed  as  a  percentage  of  the  total 
supply  subject  to  regulation  (supply) 
and  is  based  on  the  preliminary  crop 
estimate. 

Based  on  the  NASS  crop  estimate  of 
38,000  tons,  the  Board  computed  and 
announced  preliminary  free  and 


restricted  percentages  of  10  percent  and 
90  percent,  respectively,  at  its  August 
31,  1999,  meeting.  This  action  initially 
released  3,552  tons  of  hazelnuts  from 
the  1999  supply  for  domestic  inshell  use 
as  the  preliminary  free  percentage.  The 
preliminary  restricted  percentage  of  the 
1999  supply  for  export  and  kernel 
markets  thus  initially  totaled  31,143 
tons. 

A  special  meeting  of  the  Board  was 
held  on  October  26,  1999,  to  increase 
the  percentage  of  free  product  released 
for  market  development  from  10  percent 
(414  tons)  to  20  percent  (827  tons) 
which  is  120  percent  of  the  three-year 
average  trade  acquisitions  of  inshell 
hazelnuts.  The  Board  took  this  action 
because  it  determined  that  the  demand 
for  domestic  inshell  hazelnuts  was 
greater  than  previously  thought.  Based 
upon  the  new  adjusted  trade  demand  of 
4,854  tons,  the  Board  computed  revised 
preliminary  free  and  restricted 
percentages  of  1 1  percent  and  89 
percent,  respectively.  This  revised 
preliminary  free  percentage  (11  percent) 
released  3,883  tons  of  hazelnuts  from 
the  1999  supply  for  domestic  inshell  use 
rather  than  the  initially  computed  3,552 
tons.  The  revised  preliminary  restricted 
percentage  (89  percent)  of  the  1999 
supply  for  export  and  kernel  markets 
thus  totaled  30,720  tons,  rather  than 
31,143  tons. 

Under  the  order,  the  Board  must  meet 
on  or  before  November  15  to 
recommend  interim  final  and  final 
percentages.  The  Board  uses  current 
crop  estimates  to  calculate  interim  final 
and  final  percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 


Inshell  Supply: 

(1)  Total  production  (Board's  estimate) 

(2)  Less  substandard,  farm  use  (disappearance)  

(3)  Merchantable  production  (Board's  adjusted  crop  estimate;  Item  1  minus  Item  2) 

(4)  Plus  undeclared  canyin  as  of  July  1,  1999.  subject  to  regulation  

(5)  Supply  subject  to  regulation  (Item  3  plus  Item  4)  

Inshell  Trade  Demand: 

(6)  Average  trade  acquisitions  of  inshell  hazelnuts  for  three  prior  years 

(7)  Increase  to  encourage  increased  sales  (20  percent  of  Item  6)  

(8)  Less  declared  carryin  as  of  July  1,  1999,  not  subject  to  regulation  

(9)  Adjusted  Inshell  Trade  Demand  

(10)  Desirable  carryout  on  August  31,  2000  (15  percent  of  Item  6)  

(11)  Adjusted  Inshell  Trade  Demand  plus  desirable  carryout  (Item  9  plus  Item  10)  .. 


release  the  remaining  20  percent  (to 
total  100  percent  of  the  inshell  trade 
demand)  previously  computed  by  the 
Board.  Final  free  and  restricted 
percentages  may  release  up  to  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  into  the  following  season  (i.e., 
desirable  carryout).  The  order  requires 
that  the  final  free  and  restricted 
percentages  shall  be  effective  30  days 
prior  to  the  end  of  the  marketing  year, 
or  earlier,  if  recommended  by  the  Board 
and  approved  by  the  Secretary. 
Revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year,  but  the  inshell  trade 
demand  can  only  be  revised  upward, 
consistent  with  §  982.40(e). 

The  Board  met  on  November  15,  1999, 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of 
interim  final  and  final  free  and 
restricted  percentages.  The  interim  final 
free  and  restricted  percentages  were 
recommended  at  15  percent  free  and  85 
percent  restricted.  Final  percentages, 
which  included  an  additional  1 5 
percent  of  the  average  of  the  preceding 
three-years'  frade  acquisitions  for 
desirable  carryout,  were  recommended 
at  1 6  percent  free  and  84  percent 
restricted  effective  March  1 ,  2000.  The 
final  percentages  release  5,474  tons  of 
inshell  hazelnuts  from  the  1999  supply 
for  domestic  use. 

The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  (36,548  tons)  and  the  following 
supply  and  demand  information  for  the 
1999-2000  marketing  year: 


Tons 


36,548 

3.271 

33,277 

4 

33.281 

4,136 
827 
109 

4.854 
620 

5,474 


Percentages: 

(12)  Interim  final  percentages  (Item  9  divided  by  Item  5)  . 

(13)  Final  percentages  (Item  11  divided  by  Item  5)  x  100 


Free 


Restricted 


15 
16 


85 

84 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 


considered  the  Department's  1982 
"GuideUnes  for  Fruit,  Vegetable,  and 


Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
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computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  hazelnuts  available  for 
sale  in  domestic  markets.  The 
Guidelines  provide  that  the  domestic 
inshell  market  has  available  a  quantity 
equal  to  110  percent  of  prior  years' 
shipments  before  secondary  market 
allocations  are  approved.  This  provides 
for  plentiful  supplies  for  consumers  and 
for  market  expansion,  while  retaining 
the  mechanism  for  dealing  with 
oversupply  situations.  At  its  October  26 
and  November  15,  1999,  meetings  the 
Board  recommended  that  an  increase  of 
20  percent  (827  tons)  for  market 
expansion  be  included  in  the  inshell 
trade  demand  which  was  used  to 
compute  the  interim  percentages.  The 
established  final  percentages  are  based 
on  the  final  inshell  trade  demand,  and 
made  available  an  additioneil  620  tons 
for  desirable  carryout  effective  March  1 , 
2000.  The  total  free  supply  for  the  1999- 
2000  marketing  year  is  4,756  tons  of 
hazelnuts,  which  is  the  final  trade 
demcind  of  4,136  tons  plus  the  620  tons 
for  desirable  carryout.  This  amount  is 
135  percent  of  prior  years'  sales  and 
exceeds  the  goal  of  the  Guidelines. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  final 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  800 
producers  of  hazelnuts  in  the 
production  area  and  approximately  22 
handlers  subject  to  regulation  under  the 
order.  Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  having  annual 
receipts  of  less  than  $5,000,000.  Using 
these  criteria,  virtually  all  of  the 
producers  are  small  agricultural 
producers  and  an  estimated  19  of  the  22 
handlers  are  small  agricultural  service 
firms.  In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  hazelnut 
producers  and  handlers  may  be 


classified  as  small  entities,  excluding 
receipts  from  other  sources. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshel!  supplies  in  balance  with 
domestic  needs.  The  current  volume 
control  procedures  fully  supply  the 
domestic  inshell  market  while 
preventing  oversupplies  in  that  market. 

Inshell  hazelnuts  sold  to  the  domestic 
market  provide  higher  returns  to  the 
industry  than  are  obtained  from 
shelling.  The  inshell  market  is  inelastic 
and  is  characterized  as  having  limited 
demand  and  being  prone  to  oversupply. 

Industry  statistics  show  that  total 
hazelnut  production  has  varied  widely 
over  the  last  10  years,  from  a  low  of 
13,000  tons  in  1989  to  a  high  of  47,000 
tons  in  1997.  Average  production  has 
been  around  27,000  tons.  While  crop 
size  has  fluctuated,  the  volume 
regulations  contribute  toward  orderly 
marketing  and  market  stability,  and  help 
moderate  the  variation  in  returns  for  all 
producers  and  handlers,  both  large  and 
small.  For  instance,  production  in  the 
shortest  crop  year  (1989)  was  48  percent 
of  the  10-year  average  (1989-1998). 
Production  in  the  biggest  crop  year 
(1997)  was  173  percent  of  the  10-year 
average.  The  percentage  releases 
provide  all  handlers  with  the 
opportimity  to  benefit  from  the  most 
profitable  domestic  inshell  market.  That 
market  is  available  to  all  handlers, 
regardless  of  handler  size. 

NASS  statistics  show  that  the 
producer  price  per  pound  has  increased 
over  the  last  5  years,  from  $.32  in  1993 
to  $.49  in  1998. 

The  Board  discussed  not  regulating. 
However,  without  any  regulations  in 
effect,  the  Board  believes  that  the 
industry  would  oversupply  the  inshell 
domestic  market. 

While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season. 


Hazelnuts  pruaucea  under  ine  oraer 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  United  States.  This 
production  represents,  on  average,  less 
than  5  percent  of  total  U.S.  tree  nut 
production,  and  less  than  5  percent  of 
the  world's  hazelnut  production. 

This  volume  control  regulation 
provides  a  method  for  the  U.S.  hazelnut 
industry  to  limit  the  supply  of  domestic 
inshell  hazelnuts  available  for  sale  in 
the  United  States.  Section  982.40  of  the 
order  establishes  a  procedure  and 
computations  for  the  Board  to  follow  in 
recommending  to  the  Secretary  release 
of  preliminary,  interim  final,  and  final 
quantities  of  hazelnuts  to  be  released  to 
the  free  and  restricted  markets  each 
marketing  year.  The  program  results  in 
plentiful  supplies  for  consumers  and  for 
market  expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations. 

CurrenUy,  U.S.  hazelnut  production 
can  be  successfully  allocated  between 
the  inshell  domestic  and  secondary 
markets.  One  of  the  best  secondary 
markets  for  hazelnuts  is  the  export 
market.  Inshell  hazelnuts  produced 
under  the  marketing  order  compete  well 
in  export  markets  because  of  quality. 
Eiu'ope,  and  Germany  in  particular,  is 
historically  the  primary  world  market 
for  U.S.  produced  inshell  hazelnuts.  A 
third  market  is  for  shelled  hazelnuts 
(kernels)  sold  domestically. 
Domestically  produced  kernels 
generally  command  a  higher  price  in  the 
domestic  market  than  imported  kernels. 
The  industry  is  continuing  its  efforts  to 
develop  and  expand  secondary  markets, 
especially  the  domestic  kernel  market. 
Small  business  entities,  both  producers 
and  handlers,  benefit  from  the 
expansion  efforts  resulting  from  this 
program. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessarj'  for  compliemce  piuposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
information  collection  requirements 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  0581-0178.  The  forms  require 
information  which  is  readily  available 
from  handler  records  and  which  can  be 
provided  without  data  processing 
equipment  or  trained  statistical  staff.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce  or 
eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  This  final  rule 
does  not  change  those  requirements.  In 
addition,  as  noted  in  the  initial 
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regulatory  flexibility  analysis,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  regulation. 

Further,  the  Board's  meetings  were 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  encouraged  to  participate 
in  Board  deliberations.  Like  all  Board 
meetings,  those  held  on  August  31, 
October  26.  and  November  15,  1999, 
were  open  to  the  public  and  all  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  this  issue.  The 
Board  itself  is  composed  of  10  members, 
of  which  4  are  handlers,  5  are 
producers,  and  one  is  a  public  member. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

An  interim  final  rule  concerning  this 
action  was  published  in  tiie  Federal 
Register  on  January  19,  2000.  Copies  of 
the  rule  were  mailed  by  the  Board's  staff 
to  all  Board  members  and  hazelnut 
handlers.  In  addition,  the  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  That  rule 
provided  for  a  60-day  comment  period 
which  ended  March  20,  2000.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  reconunendation,  and  other 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  (65 
FR  2841,  January  19,  2000),  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
percentages  continued  herein  apply  to 
all  merchantable  hazelnuts  handled 
during  the  1999-2000  marketing  year; 
(2)  the  1999-2000  marketing  year  ends 
June  30,  2000;  and  (3)  handlers  are 
aware  of  this  action  and  are  prepared  to 
comply  with  the  marketing  percentages. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 


PART  982— HAZELNUTS  GROWN  ^N 
OREGON  AND  WASHINGTON 

Accordmgiy,  ihe  mtenm  linal  rule 
amending  7  CFR  part  982  which  was 
published  at  65  FR  2841  on  January  19. 
2000,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  27,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  00-16740  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  341(M)2-P 


DEPARTMENT  QP  AGRiCUl^uRc 

Agi'icultural  Marketing  Service 

"  CFR  Pan  985 

[Docket  No   FVOO-985-4  FIR] 

Marketing  Order  Regulating  the 
Handling  ot  Spearmint  Oil  Produced  in 
the  Far  West:  Decreased  Assessment 
Rate 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  Spearmint  Oil 
Administrative  Conunittee  (Committee) 
for  the  2000-2001  and  subsequent 
marketing  years  from  $0.10  per  pound 
to  $0.09  per  pound  of  spearmint  oil 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
Authorization  to  assess  spearmint  oil 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  marketing  year  begins  June  1  and 
ends  May  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  August  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 


Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fmit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985,  as  amended  (7  CFR  part  985), 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Far  West  spearmint  oil 
handlers  are  subject  to  assessments. 
Fimds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  spearmint  oil  beginning  June 
1,  2000,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2000-2001  and 
subsequent  marketing  years  from  $0.10 
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per  pound  to  $0.09  per  pound  of 
spearmint  oil  handled. 

The  spearmint  oil  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  tlie  program.  The 
members  of  the  Committee  are 
producers  of  spearmint  oil.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1995-1996  and  subsequent 
marketing  years,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  marketing  year 
to  marketing  year  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  February  23, 
2000,  and  unanimously  recommended 
2000-2001  expenditures  of  $212,900 
and  an  assessment  rate  of  $0.09  per 
pound  of  spearmint  oil  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $219,028.  The 
assessment  rate  of  $0.09  is  $0.01  lower 
than  the  rate  in  effect  prior  to  this 
action.  The  Committee  discussed 
assessment  rates  both  lower  and  greater 
than  $0.09  per  pound.  However,  the 
Committee  decided  that  an  assessment 
rate  of  less  than  $0.09  would  not 
generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve.  The  Committee 
recommended  the  decreased  assessment 
Irate  to  help  offset  the  negative  effects 
the  current  depressed  spearmint  oil 
market  is  having  on  the  industry. 

Expenditures  recommended  by  the 
Committee  for  the  2000-2001  marketing 
year  include  $178,500  for  Committee 
expenses  and  $34,400  for  administrative 
expenses.  For  2000-2001,  a  total  of 
$156,000  is  budgeted  for  agency  fees, 
$21,000  is  budgeted  for  Committee  per 
diem  and  travel,  $16,500  is  budgeted  for 
agency  staff  travel,  and  $10,700  is 
budgeted  for  copying,  mail  handling, 
postage,  telephone  and  fax,  cellular 
phone  charges,  officer  liability 
insurance,  and  auditing.  Actual 
expenses  for  these  items  in  1999-2000 
are  estimated  to  total  $165,000,  $22,133, 
$16,843,  and  $10,900.  For  2000-2001, 
funds  also  are  budgeted  for  market 


development  ($5,000)  and  for 
compliance  ($1,000).  Expenditures  for 
these  items  in  1999-2000  are  expected 
to  total  $5,000. 

The  Committee  estimates  that 
spearmint  oil  sales  for  the  2000-2001 
marketing  year  will  be  approximately 
2,058,474  pounds,  which  should 
provide  $185,263  in  assessment  income. 
This  assessment  income,  when 
combined  with  $13,029  from  the 
monetary  reserve.  $3,500  in  interest 
income,  and  $11,108  from  the  sale  of 
certain  assets  should  be  adequate  to 
meet  this  year's  expenses  of  $212,900. 
The  Committee  estimates  that  its 
monetary  reserve  will  be  approximately 
$156,757  at  the  beginning  of  the  2000- 
2001  marketing  year.  It  is  not 
anticipated  that  the  reserve  fund  will 
exceed  the  maximum  permitted  by  the 
order  of  approximately  one  marketing 
year's  operational  expense  (§  985.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  final 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  7  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  119 
producers  of  Scotch  spearmint  oil  and 
105  producers  of  Native  spearmint  oil  in 
the  regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  whose  annual  receipts 
are  less  than  $500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
25  of  the  119  Scotch  spearmint  oil 
producers  and  7  of  the  105  Native 
spearmint  oil  producers  would  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2000-2001  and  subsequent 
marketing  years  from  $0.10  per  pound 
to  $0.09  per  pound  of  spearmint  oil 
handled.  The  Committee  estimates  that 
spearmint  oil  sales  will  total  2,058,474 
pounds  in  the  2000-2001  marketing 
year.  The  $0.09  per  pound  assessment 
rate  should  provide  an  estimated 
income  of  $185,263,  which,  when 
combined  with  $13,029  from  the 
monetary  reserve,  $3,500  in  interest 
income,  and  $11,108  from  the  sale  of 
certain  assets  should  be  adequate  to 
meet  this  year's  expenses  of  $212,900. 
The  Committee  estimates  that  its 
monetary  reserve  will  be  approximately 
$156,757  at  the  beginning  of  the  2000-" 
2001  marketing  year  and  that  the  fund 
will  not  exceed  the  maximum  permitted 
by  the  order  of  approximately  one 
marketing  year's  operational  expense 
(§985.42). 

The  Committee  reviewed  and 
unanimously  recommended  2000-2001 
expenditures  of  $212,900  which  is 
$6,128  less  than  approved  for  last  year. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  including  the 
Committee's  Executive  Committee  and 
the  current  marketing  year's  actual  and 
anticipated  expenditures.  Alternative 
expenditure  levels  and  assessment  rates 
were  discussed  by  the  Committee 
officers  prior  to  presentation  to  the  full 
Committee  for  approval.  The  Committee 
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decided  that  an  assessment  rate  of  less 
than  SO. 09  would  not  generate  the 
income  necessary  to  administer  the 
program  with  an  adequate  reserve.  The 
Committee  recommended  the  decreased 
assessment  rate  to  help  offset  the 
negative  effects  the  current  depressed 
spearmint  oil  market  is  having  on  the 
industry. 

Expenditures  recommended  by  the 
Committee  for  the  2000-2001  marketing 
year  include  $178,500  for  Committee 
expenses  and  $34,400  for  administrative 
expenses.  For  2000-2001,  a  total  of 
$156,000  is  budgeted  for  agency  fees, 
$21,000  is  budgeted  for  Committee  per 
diem  and  travel,  $16,500  is  budgeted  for 
agency  staff  travel,  and  $10,700  is 
budgeted  for  copying,  mail  handling, 
postage,  telephone  and  fax,  cellular 
phone  charges,  officer  liability 
insurance,  and  auditing.  Actual 
expenses  for  these  items  in  1999-2000 
are  estimated  to  total  $165,000,  $22,133, 
$16,843,  and  $10,900.  For  2000-2001, 
funds  also  are  budgeted  for  market 
development  ($5,000)  and  for 
compliance  ($1,000).  Expenditures  for 
these  items  in  1999-2000  are  expected 
to  total  $5,000. 

Based  on  1999  prices,  the  average 
price  paid  to  producers  for  both  Scotch 
and  Native  spearmint  oils  during  the 
2000-2001  marketing  year  could  be 
about  $9.80  per  pound.  Therefore,  the 
estimated  assessment  revenue  for  the 
2000-2001  marketing  year  as  a 
percentage  of  total  producer  revenue 
could  be  about  0.92  percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  Far 
West  spearmint  oil  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
February  23.  2000.  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  spearmint  oil 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 


The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  April  5,  2000  (65  FR  17756). 
A  copy  of  the  rule  was  mailed  to  the 
Committee  office,  which  in  turn 
provided  copies  for  Committee  members 
and  industry  members.  Further,  the 
interim  final  rule  was  made  available  on 
the  Internet  by  the  Office  of  the  Federal 
Register.  A  30-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  on  May  5,  2000. 
and  no  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

PART  985-~MARKETiNG  ORDER 
REGULATING  THE  HANDLING  0.*^ 
SPEARMINT  c-L  PRODUCED  IN  THE 
FAR  WEST 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  985  which  was 
published  at  65  FR  17756  on  April  5, 
2000,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  27,  2000.      • 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  00-16738  Filed  6-30-00:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FVOO-989-4  FIR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Final  Free  and  Reserve 
Percentages  for  1999-2000  Crop 
Natural  (Sun-Oried)  Seedless  and 
Zante  Currant  Raisins 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
established  final  volume  regulation 
percentages  for  1999-2000  crop  Natural 
(sun-dried)  Seedless  raisins  (Naturals) 
and  Zante  Currant  raisins  (Zantes) 
covered  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
volume  regulation  percentages  are  85 
percent  fi-ee  and  1 5  percent  reserve  for 
Naturals  and  51  percent  ft-ee  and  49 
percent  reserve  for  Zantes.  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  The  volume  regulation 
percentages  are  intended  to  help 
stabilize  raisin  supplies  and  prices,  and 
strengthen  market  conditions. 
EFFECTIVE  DATE:  August  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906:  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491, or  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
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both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  provisions  now 
in  effect,  final  free  and  reserve 
percentages  may  be  established  for 
raisins  acquired  by  handlers  during  the 
crop  year.  This  rule  continues  in  effect 
final  free  and  reserve  percentages  for 
Naturals  and  Zantes  for  the  1999-2000 
crop  year,  which  began  August  1,  1999, 
and  ends  July  31,  2000.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiul.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

This  rule  continues  in  effect  final 
voliune  regulation  percentages  for  1999- 
2000  crop  Natiu-als  and  Zantes  covered 
under  the  order.  The  volume  regulation 
percentages  are  85  percent  fi«e  and  15 
percent  reserve  for  Naturals  and  51 
percent  free  and  49  percent  reserve  for 
Zantes.  Free  tonnage  raisins  may  be  sold 
by  handlers  to  any  market.  Reserve 
raisins  must  be  held  in  a  pool  for  the 
accoimt  of  the  Committee  and  are 
disposed  of  through  various  programs 
authorized  under  the  order.  For 
example,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  toimage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed. 

The  volume  regulation  percentages 
are  intended  to  help  stabilize  raisin 
supplies  and  prices,  and  strengthen 
market  conditions.  Final  percentages  for 
Zantes  were  recommended  by  the 

Computed  Trade  Demands 

[Natural  condition  tons] 


Committee  on  January  13,  2000,  and  for 
Naturals  on  February  11,  2000. 

Computation  of  Trade  Demands 

Section  989.54  of  the  order  prescribes 
the  procedures  and  time  frames  to  be 
followed  in  establishing  volume 
regulation.  This  includes  methodology 
used  to  calculate  percentages.  Pursuant 
to  §  989.54(a)  of  the  order,  the 
Committee  met  on  August  12,  1999,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  Trade  demand  is 
computed  using  a  formula  specified  in 
the  order  and,  for  each  varietal  type,  is 
equal  to  90  percent  of  the  prior  year's 
shipments  of  fi^e  tonnage  and  reserve 
toimage  raisins  sold  for  free  use  into  all 
market  outlets,  adjusted  by  subtracting 
the  carryin  on  August  1  of  the  current 
crop  year  and  by  adding  the  desirable 
carryout  at  the  end  of  that  crop  year.  As 
specified  in  §  989.154(a),  the  desirable 
carryout  for  each  varietal  type  is  equal 
to  the  shipments  of  free  tonnage  raisins 
of  the  prior  crop  year  during  the  months 
of  August,  September,  and  one-half  of 
October.  In  accordance  with  these 
provisions,  the  Committee  computed 
and  annomiced  1999-2000  trade 
demands  for  Naturals  and  Zantes  at 
254,475  and  1,855  tons,  respectively,  as 
shown  below. 


Prior  year's  shipments  

Multiplied  by  90  percent  

Equals  adjusted  t)ase  

Minus  carryin  inventory , 

Plus  desirable  carryout  , 

Equals  computed  trade  demand 


Naturals 


^  314,013 

0.90 

282,612 

101,946 

73,809 

254,475 


Zantes 


3,542 
0.90 

3,188 

1,906 
573 

1,855 


'Pursuant  to  § 989.54(a),  1996-97  shipments  were  utilized  to  compute  trade  demand  because  1998-99  shipments  were  limited 


Computation  of  Preliminary  Volume 
Regulation  Percentages 

As  required  under  §  989.54(b)  of  the 
order,  the  Committee  met  on  October  1, 
1999,  and  announced  a  preliminary 
crop  estimate  of  294,519  tons  for 
Naturals.  This  estimate  was  almost  15 
percent  lower  than  the  10-year  average 
of  346,325  tons.  Naturals  are  the  major 
varietal  type  of  California  raisins. 
Combining  the  carryin  inventory  of 
101,946  tons  with  the  294,519-ton  crop 
estimate  resulted  in  a  total  available 
supply  of  396,465  tons,  which  was 
much  higher  than  the  254.475-ton  trade 


demand.  Thus,  the  Committee 
determined  that  volume  regulation  for 
Naturals  was  warranted.  The  Committee 
announced  preliminary  free  and  reserve 
percentages  for  Naturals  which  released 
65  percent  of  the  computed  trade 
demand  since  the  field  price  had  not  yet 
been  established.  The  prel^inary 
percentages  were  56  percent  free  and  44 
percent  reserve.  The  Committee 
authorized  its  staff  to  modify  the 
prelimiucuy  percentages  to  release  85 
percent  of  the  trade  demeuid  once  the 
field  price  was  established.  The  field 
price  was  established  on  October  22, 


1999,  and  the  preliminary  percentages 
were  thus  modified  to  73  percent  free 
and  27  percent  reserve. 

Also  at  its  October  1,  1999,  meeting, 
the  Committee  announced  a  preliminary 
crop  estimate  for  Zantes  at  4,187  tons, 
which  is  comparable  to  the  10-year 
average  of  4,463  tons.  Combining  the 
carryin  inventory  of  1,906  tons  with  the 
4,187-ton  crop  estimate  resulted  in  a 
total  available  supply  of  6,093  tons, 
which  is  significantly  greater  the  1.855- 
ton  trade  demand.  Thus,  the  Committee 
determined  that  volume  regulation  for 
Zantes  was  warranted.  The  Conunittee 
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announced  preliminary  free  and  reserve 
percentages  for  Zantes  which  released 
65  percent  of  the  computed  trade 
demand  since  field  price  had  not  yet 
been  established.  The  preliminary 
percentages  were  29  percent  free  and  71 
percent  reserve.  Like  Natvirals,  the 
C^ommittee  authorized  its  staff  to  modify 
the  preliminary  percentages  to  release 
85  percent  of  the  trade  demand  once  the 
field  price  was  established.  The  field 
price  was  established  on  October  12, 
1999,  and  the  preliminary  percentages 
were  thus  modified  to  38  percent  free 
cind  62  percent  reserve.  As  in  past 
seasons,  the  Committee  submitted  its 
marketing  policy  to  the  Department  for 
review.  In  addition,  the  Committee 


determined  that  volume  regulation  was 
not  warranted  for  the  other  varietal 
types  of  raisins  covered  under  the  order. 

Computation  of  Final  Volume 
Regulation  Percentages 

Pursuant  to  989.54(c)  and  (d)  of  the 
order,  the  Committee  met  on  January  12. 
2000,  and  annoimced  interim 
percentages  for  Zantes  at  50.75  percent 
free  and  49.25  percent  reserve.  These 
interim  percentages  were  based  on  a 
revised  Zante  crop  estimate  of  3,650 
tons.  At  that  meeting,  the  Committee 
also  computed  final  percentages  for 
Zantes  which,  when  applied  to  the  final 
3,650-ton  crop  estimate,  tend  to  release 
the  full  Zante  trade  demand.  Final 


percentages  compute  lo  di  percent  free 
and  49  percent  reserve. 

The  Committee  met  on  February  11, 
2000,  and  announced  interim 
percentages  for  Natiuals  at  84.75 
percent  free  and  15.25  percent  reserve. 
These  interim  percentages  were  based 
on  a  revised  crop  estimate  of  298,477 
tons.  The  Committee  also  computed 
final  percentages  for  Naturals  which, 
when  applied  to  the  final  298,477-ton 
crop  estimate,  tend  to  release  the  full 
trade  demand.  Final  percentages 
compute  to  85  percent  free  and  15 
percent  reserve.  The  Committee's 
calculations  to  arrive  at  final 
percentages  ^cr  Natiu^als  and  Zantes  are 
shown  in  the  table  below. 


Final  Volume  Regulation  Percentages 

[Tonnage  as  natural  condition  weight] 


Trade  demand  

Divided  by  crop  estimate  

Equals  free  percentage  

1 00  minus  free  percentage  equals  reserve  percentage 


Naturals 


254.475 

298.477 

85 

15 


Zantes 


1,855 

3,650 

51 

49 


In  addition,  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(Guidelines)  specify  that  110  percent  of 
recent  years'  sales  should  be  made 
available  to  primary  markets  each 
season  for  marketing  orders  utilizing 
reserve  pool  authority.  This  goal  was 
met  for  Naturals  and  Zantes  by  the 
establishment  of  final  percentages  that 
released  100  percent  of  the  trade 
demand  and  the  offer  of  additional 
reserve  raisins  for  sale  to  handlers  under 
the  "10  plus  10  offers."  As  specified  in 
§  989.54(g),  the  10  plus  10  offers  are  two 
offers  of  reserve  pool  raisins  that  are 
made  available  to  handlers  during  each 
season.  For  each  such  offer,  a  quantity 
of  reserve  raisins  equal  to  10  percent  of 
the  prior  year's  shipments  is  made 
available  for  free  use.  Handlers  may  sell 
their  10  plus  10  raisins  to  any  market. 

For  Naturals,  both  10  plus  10  offers 
were  held  in  May  2000  where  a  total  of 
about  44,000  tons  of  raisins  were  made 
available  to  handlers.  This  quantity  is 
less  than  the  amount  specified  in  the 
order.  As  previously  stated,  the 
Committee  utilized  1996-97  shipments 
of  314,013  tons  as  a  base  to  compute 
trade  demand  because  1998-99 
shipments  were  limited.  Similarly,  as 
specified  in  §  989.54(g),  1996-97 
shipments  were  used  as  a  base  to 
compute  the  amount  of  tonnage  to  be 
made  available  in  the  10  plus  10  offers. 
Thus,  31,402  tons  should  have  been 
made  available  in  each  of  the  10  plus  10 
offers  (62,804  tons  total).  However,  this 


amoimt  was  not  available  in  the  reserve. 
Thus,  all  of  the  reserve  pool  raisins  were 
made  available  to  handlers  for  free  use 
through  the  10  plus  10  offers.  A  total  of 
265  tons  of  reserve  Naturals  were 
purchased  in  the  offers. 

Adding  the  265  tons  of  10  plus  10 
raisins  to  the  254,475-ton  trade  demand 
figure,  plus  101,946  tons  of  1998-99 
cajjyin  inventory  equates  to  about 
356,686  tons  natiual  condition  raisins, 
or  334,835  tons  packed  raisins,  made 
available  for  free  use,  or  to  the  primary 
market  thus  far  this  season.  This  is  121 
percent  of  the  quantity  of  Naturals 
shipped  during  the  1998-99  crop  year 
(295,401  natiu-al  condition  tons  or 
277,305  packed  tons). 

For  Zantes,  both  Zante  10  plus  10 
offers  were  made  available 
simultaneously  in  early  February  2000 
and  708  tons  of  raisins  were  purchased 
by  handlers.  Adding  the  708  tons  of  10 
plus  10  raisins  to  the  1,855  ton  trade 
demand  figure,  plus  1,906  tons  of  1998- 
99  carryin  inventory  equates  to  4,469 
tons  natural  condition  raisins,  or  about 
3,985  tons  packed  raisins,  made 
available  for  free  use,  or  to  the  primary 
market.  This  is  126  percent  of  the 
quantity  of  Zantes  shipped  during  the 
1998-99  crop  year  (3,542  natural 
condition  tons  or  3,158  packed  tons). 

In  addition  to  the  10  plus  10  offers, 
§  989.67(j)  of  the  order  provides 
authority  for  sales  of  reserve  raisins  to 
handlers  luider  certain  conditions  such 
as  a  national  emergency,  crop  failxu-e, 
change  in  economic  or  marketing 


conditions,  or  if  free  tonnage  shipments 
in  the  current  crop  year  exceed 
shipments  of  a  comparable  period  of  the 
prior  crop  year.  Such  reserve  raisins 
may  be  sold  by  handlers  to  any  market. 
When  implemented,  these  additional 
offers  of  reserve  raisins  make  even  more 
raisins  available  to  primary  markets, 
which  is  consistent  with  the 
Department's  Guidelines. 

Final  RegxUatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
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of  less  than  $5,000,000,  and  small 
agricultural  producers  are  deRned  as 
those  having  annual  receipts  of  less  than 
$500,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities,  excluding  receipts  from 
other  sources. 

Pursuant  to  §  989.54(d}  of  the  order, 
this  rule  continues  in  effect  final 
volume  regulation  percentages  for  1999- 
2000  crop  Natural  and  Zante  raisins. 
The  volume  regulation  percentages  are 
85  percent  free  and  15  percent  reserve 
for  Natiu-als  and  51  percent  free  and  49 
percent  reserve  for  Zantes.  Free  tonnage 
raisins  may  be  sold  by  handlers  to  any 
market.  Reserve  raisins  must  be  held  in 
a  pool  for  the  account  of  the  Committee 
and  are  disposed  of  through  certain 
programs  authorized  under  the  order. 

Volume  regulation  is  warranted  this 
season  for  Naturals  because  the  final 
crop  estimate  of  298,477  tons  combined 
with  the  carryin  inventory  of  101,946 


tons  results  in  a  total  available  supply 
of  400,423  tons,  which  is  about  57 
percent  higher  than  the  254,475-ton 
trade  demand.  Volume  regulation  is 
warranted  for  Zantes  this  season 
because  the  crop  estimate  of  3,650  tons 
combined  with  the  carryin  inventory  of 
1 ,906  tons  results  in  a  total  available 
supply  of  5,556  tons  which  is  about  200 
percent  higher  than  the  1,855-ton  trade 
demand.  The  volume  regulation 
percentages  are  intended  to  help 
stabilize  raisin  supplies  and  prices,  and 
strengthen  market  conditions. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  regulation  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
strengthening  market  conditions.  The 
current  volume  regulation  procedures 
fully  supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  prevent  oversupplies  in  the 
domestic  market. 

Raisin-variety  grapes  can  be  marketed 
as  fresh  grapes,  crushed  for  use  in  the 
production  of  wine  or  juice  concentrate. 

Natural  Seedless  Producer  Prices 


Crop  year 


or  dried  into  raisins.  Annual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets,  as  well  as 
weather- related  factors,  cause 
fluctuations  in  raisin  supply.  These 
supply  fluctuations  can  cause  producer 
price  instability  and  disorderly  market 
conditions.  Volume  regulation  is  helpful 
to  the  raisin  industry  because  it  lessens 
the  impact  of  such  fluctuations  and 
contributes  to  orderly  marketing.  For 
example,  excluding  the  1997-98  season 
for  which  complete  data  is  not  yet 
available,  producer  prices  for  Naturals 
have  remained  fairly  steady  between  the 
1992-93  through  the  1998-99  seasons, 
although  production  has  varied.  As 
shown  in  the  table  below,  production 
has  varied  from  a  low  of  240,469  tons 
in  1998-99  to  a  high  of  387,007  tons  in 
1993-94,  or  61  percent.  According  to 
Committee  data,  during  years  of  Natural 
volume  regulation,  the  total  producer 
return  per  ton,  which  includes  proceeds 
from  both  free  tonnage  plus  reserve  pool 
raisins,  has  varied  from  a  low  of  $901 
in  1992-93  to  a  high  of  $1,049  in  1996- 
97.  or  16  percent. 


1998-99  

1997-98 

1996-97 

1995-96  

1 994-95  ■•^' 

1993-94  

1992-93  ^"I"''ZZ""I""""""""' 

'  No  volume  regulation. 

^  Retum  to  date,  reserve  pool  still  open. 


Production  (nat- 
ural condition 
tons) 


240,469 
382,448 
272,063 
325,91 1 
378,427 
387,007 
371,516 


Producer  prices 


'  $1 ,290 

2  925.50 

1,049 

1,007 

928 

904 

901 


In  addition,  the  Committee  is 
implementing  an  export  program  for 
Naturals.  Through  this  program,  the 
Committee  hopes  to  export  more 
Naturals  thereby  helping  to  build  and 
maintain  export  markets,  and  ultimately 
improve  producer  returns.  Volume 
regulation  helps  the  industry  not  only  to 
manage  its  supply  of  raisins,  but  also 
maintain  market  stability. 

Regarding  Zantes,  Zante  production  is 
much  smaller  than  that  of  Naturals. 
Volume  regulation  has  been 


implemented  for  Zantes  during  the 
1994-95.  1995-96,  1997-98,  and  1998- 
99  seasons.  Various  programs  to  utilize 
reserve  Zantes  were  implemented  when 
voliune  regulation  was  in  effect  during 
those  seasons.  As  shown  in  the  table 
foUovving  this  paragraph,  although 
production  varied  during  those  years, 
volume  regulation  helped  to  reduce 
inventories,  and  helped  to  strengthen 
total  producer  prices  (free  tonnage  plus 
reserve  Zantes)  from  $412.56  per  ton  in 
1994-95  to  an  estimated  high  of  $730 


per  ton  in  1997-98.  The  Committee  is 
implementing  an  export  program  for 
Zantes,  in  addition  to  Natiu-als.  Through 
this  program,  the  Committee  hopes  to 
export  more  Zantes,  thereby  continuing 
to  reduce  the  industry's  oversupply, 
helping  to  build  export  markets,  and 
ultimately  improve  producer  returns. 
Volume  regulation  helps  the  industry 
not  only  to  manage  oversupplies  of 
raisins,  but  also  maintain  market 
stability. 


Zante  Currant  Inventories  and  Producer  Prices  During  Years  of  Volume  Regulation 

['Natural  condition  tons] 


Crop  year 


1998-99 


Production* 


3,880 


Inventory* 


Desirable 


573 


Physical 


1,906 


Total  season 
average  pro- 
ducer price 
(per  ton) 


V) 
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Zante  Currant  Inventories  and  Producer  Prices  During  Years  of  Volume  Regulation— Continued 

["Natural  condition  tons] 


Crop  year 


1997-98  

1996-97  

1995-96  

1994-95  

'  Data  not  yet  available,  reserve  pool  open 

2  Estimate. 

3  No  volume  regulation. 


Production* 


Inventory' 


4,826 
4.491 
3,294 

5,377 


Desirable 


Physical 


-1- 


694 
987 
782 

837 


1,188 

549 

2.890 

4,36-4 


Total  season 
average  pro- 
ducer pnce 
(per  ton) 


2  $730.00 

31,150.00 

711.32 

412.56 


Free  and  reserve  percentages  are 
established  by  variety,  and  usually  in 
years  when  the  supply  exceeds  the  trade 
demand  by  a  large  enough  margin  that 
the  Committee  believes  volume 
regulation  is  necessary  to  maintain 
market  stability.  However,  volume 
regulation  may  also  be  utilized  in  short 
crop  years  so  that  the  industr\"  may 
utilize  its  export  program  as  described 
to  maintain  its  export  markets  and 
provide  stability  in  the  domestic  market. 
Accordingly,  in  assessing  whether  to 
apply  volume  regulation  or,  as  an 
alternative,  not  to  apply  such  regulation, 
the  Committee  recommended  only  two 
of  the  nine  raisin  varieties  defined 
under  the  order  for  volume  regulation 
this  season. 

The  free  emd  reserve  percentages 
release  the  full  trade  demands  and 
apply  uniformly  to  all  handlers  in  the 
industry,  regardless  of  size.  For 
Naturals,  with  the  exception  of  the 
1998-99  crop  year,  small  and  large 
raisin  producers  and  handlers  have  been 
operating  under  volume  regulation 
percentages  every  year  since  1983-84, 
There  are  no  known  additional  costs 
inciirred  by  small  handlers  that  are  not 
incurred  by  large  handlers.  All  handlers 
are  regulated  based  on  the  quantity  of 
raisins  that  they  acquire  from  producers. 
While  the  level  of  benefits  of  this 
rulemaking  are  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  raisin  supplies  fluctuate  widely 
from  season  to  season.  Likewise,  price 
stability  positively  impacts  small  and 
large  producers  by  allowing  them  to 
better  anticipate  the  revenues  their 
raisins  will  generate. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
requirements  are  the  same  as  those 


applied  in  past  seasons.  Thus,  this 
action  will  not  impose  any  additional 
reporting  or  recordkeeping  burdens  on 
either  small  or  large  handlers.  The  forms 
require  information  that  is  readily 
available  ,Tom  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  The  information 
collection  and  recordkeeping 
requiremeqts  have  been  previously 
approved  By  the  Office  of  Management 
and  Budget  (0MB)  imder  OMB  Control 
No.  0581-0178,  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

Further,  Committee  and 
subcommittee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  April  10,  2000  {65  FR 
18871).  Copies  of  the  rule  were  mailed 
by  the  Committee  staff  to  all  Committee 
members  and  alternates,  the  Raisin 
Bargaining  Association,  handlers,  and 
dehydrators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register,  That 
rule  provided  for  a  60-day  comment 
period,  which  ended  June  9,  2000,  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www,ams, usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 


address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART989     RA  S  NS  PRODUCED 
FROM  GRAPES  GROWN  IN 

CALIFOPN'A 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  69  FR  18871  on  April  10, 
2000,  is  adopted  as  a  final  rule  without 
change. 

Dated;  June  27,  2000 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
(FR  Doc.  00-16739  Filed  6-30-00;  8:45  am] 

BILLING  CODE  3410-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  925  and  950 
[No,  2000-30] 
RIN  3069-AA94 

Amendment  of  Membership  Regulation 

and  Advance';  Regulation 

agency:  i-eaerai  Housmg  Finance 

Board, 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as 
final,  with  several  changes,  the  Interim 
Final  Rule  that:  Amended  its 
Membership  Regulation  and  Advances 
Regulation  to  conform  certain 
provisions  to  the  requirements  of  the 
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Federal  Home  Loan  Bank  System 
Modernization  Act  of  1999 
(Modernization  Act);  and  made  certain 
technical  revisions  to  the  Membership 
Regulation  that  are  not  related  to  the 
Modernization  Act,  in  order  to  clarify 
the  treatment  of  de  novo  members  that 
fail  to  meet  the  10  percent  residential 
mortgage  loans  requirement  within  the 
required  one-year  time  frame. 
DATES:  This  final  rule  shall  be  effective 
on  July  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Director,  (202)  408- 
2821,  Jennifer  R.  Salamon,  Program 
Analyst,  (202)  408-2974,  or  Patricia  L. 
Sweeney,  Program  Analyst,  (202)  408- 
2872,  Office  of  Policy,  Research  and 
Analysis;  or  Sharon  B.  Lake,  Senior 
Attorney-Advisor,  (202)  408-2930, 
Office  of  General  Counsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Under  the  Federal  Home  Loan  Bank 
Act  (Bank  Act),  the  Finance  Board  is 
responsible  for  the  supervision  and 
regulation  of  the  12  Federal  Home  Loan 
Banks  (Banks),  which  provide  advances 
and  other  financial  services  to  their 
member  institutions.  See  12  U.S.C. 
1422a(a)  (1994).  Institutions,  including 
those  not  meeting  the  Qualified  Thrift 
Leader  (QTL)  test,  may  become 
members  of  a  Bank  if  they  meet  certain 
membership  eligibility  and  minimum 
stock  purchase  criteria  set  forth  in  the 
Bank  Act  and  the  Finance  Board's 
implementing  Membership  Regulation. 
See  id.  sees.  1424,  1426,  1430(e)(3) 
(1994);  12  CFR  part  925.'  Members  may 
obtain  advances  from  a  Bank  subject  to 
certain  statutory  and  regulatory 
requirements.  See  12  U.S.C.  1430(a) 
(1994).  Prior  to  recent  amendments  to 
the  Bank  Act,  discussed  further  below, 
access  to  advances  by  non-QTL 
members  was  restricted  in  various  ways. 
See  id.  sec.  1430(e). 

The  recently  enacted  Modernization 
Act  -  amended  certain  membership 
eligibility  provisions,  and  repealed 
certain  stock  purchase  and  non-QTL 
advances  provisions,  in  the  Bank  Act. 
See  Pub.  L.  No.  106-102,  sees.  602,  603, 
604(c),  (d)(1).  605.  608  (1999). 


'The  Fitwn(:(!  Boiird  ri-ccnliy  reorganized  and 
redesignated  all  of  Its  nigulalions.  .See  65  PR  8253 
(Feb.  18,  2000).  The  M.'mbership  Regulation,  which 
forrnerlv  iviis  |->arl  9::!  of  the  Finance  Board's 
regulnli.ins   I  li  ( TR  piirl  m:i  of  the  Finance  Board's 
remdaliiin^    11' CFR  ji^trt  93.1  (1999),  was 
redesisjnjilii  I  .is  |);ir1  M2.'i.  .See  B5  FR  8253.  8260  (to 
be  wxlified  ,ii  12  CI  .<  pjirl  925). 

-TheMo.lerniziiti  in  .Art  is  Title  VI  of  the  Gramm- 
Leaih-Blilin  .Act.  Hub.  I,.  No.  106-102.  113  Stat. 
1338.  enacted  into  iiiw  on  November  12.  1999. 


Accordingly,  the  Finance  Board  adopted 
the  Interim  Final  Rule,  which  amended 
its  regulations  to  conform  them  to  the 
Modernization  Act  amendments.  See  65 
FR  13866  (March  15.  2000).  The  Finance 
Board  also  took  the  opportunity  in  the 
Interim  Final  Rule  to  make  certain 
technical  revisions  to  the  Membership 
Regulation  that  are  not  related  to  the 
Modernization  Act,  in  order  to  clarify 
the  treatment  of  de  novo  members  that 
fail  to  meet  the  10  percent  residential 
mortgage  loans  requirement  within  the 
required  one-year  time  frame.  See  id. 

The  Interim  Final  Rule  provided  for  a 
30-day  public  comment  period,  which 
closed  on  April  14,  2000.  The  Finance 
Board  received  a  total  of  7  comment 
letters  on  the  Interim  Final  Rule. 
Commenters  included  4  Banks  and  three 
financial  institutions  trade  associations. 
Commenters  generally  focused  their 
comments  on  how  the  three-year 
average  total  assets  number  for 
community  financial  institutions  (CFIs) 
should  be  calculated.  These  comments 
are  discussed  below. 

II.  Analysis  of  the  Final  Rule 

A.  Removal  of  the  10  Percent 
Residential  Mortgage  Loans 
Requirement  For  Community  Financial 
Institution  Applicants  For  Membership: 
Definition  of  "Community  Financial 
InsUtuUon"—§§ 925.1(ff),  925.6(b), 
925.10.  925.14(a)(3) 

Section  4(a)(2)(A)  of  the  Bank  Act 
formerly  provided  that  an  insured 
depository  institution  may  become  a 
member  of  a  Bank  only  if  it  has  at  least 
10  percent  of  its  total  assets  in 
residential  mortgage  loans  (10  percent 
requirement).  See  12  U.S.C. 
1424(a)(2)(A)  (1994).  Section  4(a)(2)  also 
provided  that  an  insured  depository 
institution  commencing  business 
operations  after  January  1,  1989 
(de  novo  institution),  may  become  a 
member  of  a  Bank  if  at  least  10  percent 
of  its  total  assets  are  in  residential 
mortgage  loans,  within  one  year  after 
the  commencement  of  its  operations. 
See  id.  sec.  1424(a)(2).  Section  4(a)(2)  is 
implemented  by  §§  925.6(b).  925.10  and 
925.14(a)(3)  of  the  Finance  Board's 
Membership  Regulation.  See  12  CFR 
925.6(b),  925.10,  925.14(a)(3). 

The  Modernization  Act  amended 
section  4(a)(2)  of  the  Bank  Act  to 
exempt  from  the  10  percent  requirement 
any  applicants,  including  de  novo 
institutions,  that  qualify  as  "community 
financial  institutions"  See 
Modernization  Act,  sec.  605  (to  be 
codified  at  12  U.S.C.  1424(a)(2){A)(4)). 
The  Modernization  Act  defines  a 
"community  financial  institution"  to 
mean  an  institution  whose  deposits  are 


insured  under  the  Federal  Deposit 
Insurance  Act  (FDIA)  and  that  has,  as  of 
the  date  of  the  transaction  at  issue,  less 
than  $500  million  in  average  total 
assets,  based  on  an  average  of  total 
assets  over  the  three  years  preceding 
that  date.  See  id.  sec.  602  (to  be  codified 
at  12  U.S.C.  1422(13)).  Accordingly,  the 
hiterim  Final  Rule  amended  §§  925.6(b), 
925.10  and  925.14(a)(3)  of  the 
Membership  Regulation  to  include  an 
exemption  from  the  10  percent 
requirement  for  CFIs.  and  added  a 
definition  of  "community  financial 
institution"  in  new  §  925.1(ff)  that 
mirrored  the  statutory  definition.  A 
definition  of  "community  financial 
institution"  that  predates  the 
Modernization  Act,  in  §925.1{n)(l)(iii), 
also  was  removed.  The  Finance  Board 
requested  comments  in  the  Interim 
Final  Rule  on  what  source  of  data 
should  be  used  in  calculating  the 
average  of  total  assets  over  the  three 
preceding  years. 

The  issue  of  how  to  calculate  an 
institution's  average  total  assets  over  the 
three  preceding  years  also  arises  in  the 
context  of  the  new  authority  under  the 
Modernization  Act  allowing  CFI 
members  to  pledge  seciu-ed  loans  for 
small  business  or  agricultiu-e,  or 
securities  representing  a  whole  interest 
in  such  secured  loans,  as  security  for 
advances.  See  Modernization  Act, 
section  604(a)(5)(C).  The  Finance  Board 
recently  issued  a  proposed  rule  to 
implement  this  new  advances  collateral 
authority  (Advances  Collateral  Rule). 
See  65  FR  26518  (May  8,  2000).  A 
number  of  commenters  on  the  Interim 
Final  Rule  recommended  that  the  Banks 
be  allowed  to  calculate  average  total 
assets  of  all  of  their  member  institutions 
on  an  annual  basis,  based  on  calendar 
year-end  financial  data  available  from 
the  institutions'  regulatory  financial 
reports  filed  with  their  regulators  or,  in 
the  alternative,  based  on  data  available 
from  the  institutions'  quarterly 
regulatory  financial  reports  for  the 
preceding  three  years.  Commenters 
stated  that  it  would  be  confusing  to 
determine  CFI  status  on  a  quarterly  or 
monthly  basis  when  §  925.22(b)(1)  of  the 
Membership  Regulation  requires  the 
Banks  to  calculate  annually  each 
member's  minimum  capital  stock 
requirement  using  calendar  year-end 
financial  data.  Commenters  stated  that 
calculation  of  CFI  status  on  a  quarterly 
or  monthly  basis  would  result  in 
unnecessary  administrative  burdens  and 
expense.  Other  commenters  supported 
quarterly  calculations  of  average  total 
assets  based  on  the  institutions' 
quarterly  regulatory  financial  reports 
over  the  three  preceding  years. 
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Commenters  also  stated  that  calculation 
of  CFI  status  on  a  quarterly  or  monthly 
basis  would  cause  some  members'  CFI 
status  to  fluctuate  more  frequently, 
which,  for  members  approaching  the 
CFI  asset  cap,  could  have  a  chilling 
effect  on  their  reliance  on  Bank  funding 
secured  by  CFI-eligible  collateral. 

For  membership  eligibility  purposes, 
the  determination  of  whether  an 
institution  applying  for  Bank 
membership  is  a  CFI  and,  therefore, 
exempt  from  the  10  percent 
requirement,  is  only  required  to  be 
made  by  the  Bank  one  time,  during  the 
membership  application  evaluation 
process.  Therefore,  the  comments 
regarding  the  administrative  burden  and 
cost  of  performing  more  frequent 
periodic  calculations,  coordinating  with 
the  annual  stock  purchase  calculation, 
and  the  effect  on  use  of  Bank  funding, 
are  inapposite  for  membership 
eligibility  purposes.  Rather,  these 
comments  appear  to  be  directed  at  how 
CFI  status  should  be  calculated  for 
purposes  of  allowing  CFI  members  to 
use  the  expanded  collateral  authority 
under  the  Modernization  Act.  These 
comments,  and  the  definition  of  CFI  for 
advances  collateral  purposes,  are  more 
appropriately  addressed  in  the  Finance 
Board's  final  Advances  Collateral  Rule. 

Under  the  Membership  Regulation, 
the  calculation  of  the  10  percent 
requirement  is  based  on  the  applicant's 
total  assets  and  residential  mortgage 
loans  drawn  from  its  most  recent 
quarterly  regulatory  financial  report 
filed  with  its  appropriate  regulator.  See 
12  CFR  925.10.  Since  the  calculation  of 
average  total  assets  to  determine  CFI 
status  is  necessary  in  order  to  determine 
whether  the  1 0  percent  requirement 
applies,  it  would  be  consistent  with  the 
current  membership  application  review 
process  at  the  Banks  to  use  the  same 
total  assets  data  from  the  applicant's 
most  recent  quarterly  regulatory 
financial  report  for  the  CFI  calculation. 
In  addition,  since  an  average  of  total 
assets  over  three  years  is  required  for 
the  CFI  calculation,  it  also  would  be 
reasonable  to  include  in  the  calculation 
the  total  assets  data  from  the  quarterly 
regulatory  financial  reports  filed  with 
the  applicant's  appropriate  regulator  for 
the  immediately  preceding  1 1  calendar 
quarters. 

Because  the  calculation  of  the  three- 
year  total  assets  average  affects  the 
determination  of  CFI  status  for  both 
membership  and  advances  purposes,  the 
definition  of  CFI  belongs  in  §  900.1. 
which  contains  general  definitions 
applying  to  all  Finance  Board 
regulations.  Accordingly,  this  final  rule 
removes  the  definitions  of  "community 
financial  institution"  and  "commimity 


financial  institution  asset  cap" 
(§  925.1(ff)  and  (gg))  from  the 
Membership  Regulation.  The  final 
Advances  Collecteral  Rule  will  add  the 
calculation  for  membership  purposes  as 
described  above,  as  well  a  the 
calculation  for  advances  purposes,  to  a 
definition  of  "community  financial 
institution  "  in  §900.1.  The  final 
Advances  Collateral  Rule  also  will  add 
the  definition  of  "community  financial 
institution  asset  cap"  to  §  900.1. 

B.  Readmission  to  Membership — 
§925.30 

The  final  rule  makes  technical 
revisions  to  the  language  on 
readmission  to  membership  in  §925.30 
of  the  Interim  Final  Rule  for  greater 
clarity. 

III.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final 
rule,  the  provisions  of  the  Regulatory 
Flexibility  Act.  U.S.C.  601  et  seq.,  do 
not  apply. 

IV.  Papers  ork  Rpduction  Act 

For  the  reasons  stated  in  the  Interim 
Final  Rule,  the  Finance  Board  adopted 
the  Interim  Final  Rule  on  an  expedited 
basis  to  conform  provisions  of  its 
regulations  to  the  recently  enacted 
statutory  amendments  to  the  Bank  Act. 
Due  to  the  expedited  nature  of  this 
rulemaking,  the  Finance  Board  has  not 
completed  its  analysis  of  the 
information  collection  requirements 
contained  in  the  final  rule.  The 
amendments  in  the  final  rule  may  result 
in  a  reduction  in  the  information 
collection  burden  for  institutions  that 
qualify  as  community  financial 
institutions,  and  an  increase  in  the 
number  of  respondents  that  apply  for 
Bank  membership.  The  Finance  Board 
intends  to  submit  to  the  Office  of 
Management  and  Budget  the 
information  collection  requirements 
contained  in  this  final  rule  in 
accordance  with  the  requirements  of 
section  3507(d)  of  the  Paperwork 
Reudction  Act  of  1995,  44  U.S.C. 
3507(d). 

List  of  Subjects  in  Parts  925  and  950 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Interim  Final  Rule 
amending  title  12,  chapter  IX,  parts  925 
and  950,  Code  of  Federal  Regulations, 
which  was  published  at  65  FR  13866 
(March  15,  2000).  is  adopted  as  final 
with  the  following  changes: 


PART  925— MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422.  1422a.  f422b, 
1423,  1424.  1426,  1430.  1442. 

§925.1     [Amended] 

2.  Amend  §  925.1  by  removing 
paragraphs  (ff)  and  (gg). 

3.  Revised  §  925.30  to  read  as  follows: 

§925.30    Readmission  to  memt>erstiip. 

(a)  In  general.  An  institution  that  has 
withdrawn  from  membership,  or 
otherwise  terminated  its  membership, 
may  not  be  readmitted  to  membership 
in  any  Bank  for  a  period  of  5  years  from 
the  date  on  which  its  membership 
terminated. 

(b)  Exceptions.  An  institution  that 
transfers  membership  between  two 
Banks  without  interruption  shall  not  be 
deemed  to  have  withdrawn  from  Bank 
membership.  Any  institution  that 
withdrew  from  Bank  membership  prior 
to  December  31,  1997,  and  for  which  the 
5-year  period  has  not  expired,  maj 
apply  for  membership  in  a  Bank  at  any 
time,  subject  to  the  approval  of  the 
Finance  Board  and  the  requirements  of 
12  CFR  part  925. 

Dated:  June  23.  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  00-16790  Filed  6-30-00:  8:45  am] 
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[Docket  No.  99-NE-15-AD;  Amendment  39- 
11800;  AD  2000-13-01] 

RIN21?0-AA64 

Ai'^vc!'- i'^ess  Directives;  Allison 
E   g    e  Company,  Inc.  AE  3007A  and 
AE  3007C  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Allison  Engine  Company, 
Inc.  AE  3007A  and  AE  3007C  series 
turbofan  engines.  This  AD  requires  the 
removal  from  service  of  certain  turbine 
wheels  before  exceeding  new,  reduced 
cyclic  life  limits.  This  amendment  is 
prompted  by  a  refined  life  analysis  that 
was  pCTformed  by  the  manufacturer. 


The  actions  specified  by  this  AD  are 
intended  to  prevent  an  uncuntained 
turbine  wheel  failure,  which  could 
result  in  damage  to  the  airplane. 
DATES:  Effective  date  September  1,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  1 ,  2000. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  Allison.  P.O.  Box  420. 
Indianapolis.  IN  46206-0420;  telephone: 
(888)  255-4766.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tallarovic.  Aerospace  Engineer.  Chicago 
Aircraft  Certification  Office.  FAA.  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  Des  Plaines.  IL  60018; 
telephone  (847)  294-8180,  fax  (847) 
294-7834 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
applicable  to  Allison  Engine  Company. 
Inc.  AE  3007A  and  AE  30a7C  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  August  5.  1999  (64 
FR  42622).  That  action  proposed  to 
require  the  removal  of  certain  turbine 
wheels  from  service  before  exceeding 
now.  reduced  cyclic  life  limits  listed  in 
Rolls-Royce  Alert  Service  Bulletin 
(ASB)  AE  3007A-A-72-105/AE  3007C- 
A-72-105.  dated  January  29.  1999. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Rule 

One  commenter  supports  the 
proposed  rule  as  written. 

Part  Numbers 

One  commenter  requests  the  addition 
iif  part  numbers  (P/N)  to  the  compliance 
section.  The  commenter  states  that  the 
way  the  NPRM  is  written,  paragraphs 
(a)(2)  and  (b)(2)  could  be  interpreted  to 
mean  that  all  stage  1  and  stage  2  turbine 
wheels,  respectively,  should  have  lower 
lives.  In  fact,  the  life  reduction  is 
limited  to  a  few  part  numbers.  The 
addition  of  the  affected  part  numbers 
would  prevent  confusion. 

The  FAA  agrees.  To  eliminate 
confusion,  paragraph  (a)(2)  of  the 
compliance  section  of  the  final  rule  has 


been  revised  to  specify  P/Ns  2306589 1 
and  23062373.  Paragraph  (b)(2)  of  the 
compliance  section  of  the  final  rule  has 
been  revised  to  specify  P/Ns  23065892 
and  23063462. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  325  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  260 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  63  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
estimated  cost  of  the  lost  cycles  due  to 
the  reduction  of  the  engine  cycle  life 
limit  is  $57,800  per  engine.  Based  on 
those  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  bo 
$15,028,000.  The  manufacturer  of  the 
affected  turbine  wheels  has  advised  the 
FAA  that  it  may  defray  the  cost  of  the 
reduced  life  limits,  thus  reducing  the 
overall  cost  to  operators. 

Regulatory  Impact 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  13132,  because  it  do€KS  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110.34,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  thii  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


l>i.st  ol  Sub|ect.s  in  14  CKK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  19-.^AIRW0RTH!NESS 

DiRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  106(g],  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-13-01     Alhfion  Kngine  Company,  Inc.: 

Anuuidinnnl  HO-llHOO.  Dockot  No.  9'.>- 
NE-15-AD. 


Applicability 

Allison  Kngino  Conipitny.  Iiii:.  AK  :U)07A 
and  AK  3007(1  .stiritis  liirbofan  onxinos,  * 
inslnllml  on,  but  not  limittiH  to,  Cns.snii 
Aircnift  Company  7,10  serins  nirpliinos  iind 
i;ni()r«SH  Urasiioirii  dit  AHroninilicH  .S.A. 
(.SnibriiHr)  EMH-14.*j  .sHries  airpianHS. 

Note  1:  This  iiirworthin«ss  dirnctivo  (AD) 
iipplids  to  tmi  h  iingintf  idHntifitKl  in  the 
procoding  upplicability  provision.  nixardUiss 
of  wbutbtir  it  bas  bmm  niodifiwi,  altiirmi.  or 
re|)airHd  in  tbo  area  siil)jiit:t  to  Ibn 
riiqiiirnnumls  of  tliis  AD.  For  nnxinns  that 
liavH  bntin  modified.  all«nid,  or  nipairtid  so 
llial  tbti  pHiforniancti  of  Ibti  ni(|uiniinHnls  of 
tbis  AD  is  afftictud.  Ihti  ownor/opdralor  must 
riK]U(!st  approval  for  an  allornalivH  mtilbod  of 
compiiancti  in  accordance  with  paragraph  (d) 
of  this  AD.  Tbii  requnsl  should  include  an 
assessment  of  the  effect  of  the  niodirication. 
alleralion,  or  repair  on  the  un.safe  condition 
ad<ires.sed  by  Ibis  AD;  and,  if  (be  un.safe 
condition  bas  not  been  eliminated,  the 
request  should  include  sjjecific  prupo.sed 
actions  to  address  it. 

Compliance 

KtHpiinul  as  indicated,  unless 
accomplished  previously. 

To  |)revent  an  unconlained  turbine  wheel 
failure,  which  could  result  in  damage  to  the 
airplane,  accomplish  the  following: 

KemovK  and  Replace 

(a)  Kemovt!  stage  1  turbine  wheels,  part 
numbers  (IVNs)  2:)(Mir>H<ll  and  2:»0C.2.t7:».  and 
re|)lace  with  new  or  serviceable  parts  as 
follows: 

(1)  For  stage  t  turbine  wheels  with  serial 
numbers  (.SNs)  listed  in  Table  .'".  of  Kolls 
Koyce  Alert  Service  Mulletin  (A.SB)  AK 
:«)07A-A-72-10.'J  and  AK  :U)07C-A-72-10.5, 
dated  January  29,  1!)<)<I.  replace  l)ef()re 
accumulating  <»,()()()  engine  cycles  since  new 
(CSN). 
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(2)  For  all  other  stage  1  turbine  wheel  SNs 
with  P/Ns  23065891  and  23062373,  replace 
before  accumulating  13,100  engine  CSN. 

(b)  Remove  stage  2  turbine  wheels,  P/Ns 
23065892  and  23063462,  and  replace  with 
new  or  serviceable  parts  as  follows: 

(1)  For  stage  2  turbine  wheels  with  SNs 
listed  in  Table  6  of  Rolls-Rovce  ASB  AE 
3007A-A-72-105  and  AE  3007C-A-72-105, 
dated  Januarv'  29,  1999,  replace  before 
accumulating  7,800  engine  CSN. 

(2)  For  all  other  stage  2  turbine  wheel  SNs 
with  P/Ns  23065892  and  23063462,  replace 
before  accumulating  8,400  engine  CSN. 

Alternative  Life  Limits 

(c)  This  AD  establishes  new  cyclic  life 
limits  for  the  turbine  wheels  identified  in 
paragraphs  (a)  and  (b]  of  this  AD.  Except  in 
accordance  with  paragraph  (d)  of  this  AD.  no 
alternative  life  limits  may  be  approved  for 
the  turbine  wheels  identified  in  paragraphs 
(a)  and  (b)  of  this  AD. 

Alternative  Method  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Documents  Incorporated  by  Reference 

(f)  This  AD  references  Rolls-Rovce  Alert 
Service  Bulletin  AE  3007A-A-72-105/AE 
3007C-A-72-105,  dated  Januarv'  29.  1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
ft-om  Rolls-Rovce  Allison,  P.O.  Box  420, 
Indianapolis,  IN  46206-0420;  telephone: 
(888)  255-4766.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
September  1 ,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
June  19.  2000. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
1 1     [PR  Doc.  00-16232  Filed  6-30-00;  8:45  am) 
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DEPARTMENT  OP  TRANSPORTATION 
Fede'^i  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-05-AD;  Amendment 
39-11804;  AD  2000-1 3-05-AD] 

RIN  2120-AA64 

Airwo^ihiness  Direciives,  Roiis-Royce 
pic    RB211  Trent  768-60.  Trent  772-60, 

ana  "■■erM  '"26  SC  "^  :'bc*.3'~-  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  pic.  (RR) 
RB211  Trent  768-60,  Trent  772-60,  and 
Trent  772B-60  turbofan  engines.  This 
action  requires  initial  and  repetitive 
ultrasonic  inspections  for  cracks  in  fan 
blade  dovetail  roots,  and  if  necessary, 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
fan  blade  failures  due  to  dovetail  root 
cracks.  The  actions  specified  in  this  AD 
are  intended  to  prevent  possible 
multiple  fan  blade  failures,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  August  2,  2000.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  2,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Septembers  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2000-NE- 
05-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  pic,  PO  Box  31,  Derby.  England; 
telephone:  011^4-1332-249428:  fax 
011-44-1332-249223.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 


and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7176; 
fax  781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (U.K.),  recently  notified  the 
FAA  that  an  unsafe  condition  mav  exist 
on  Rolls-Rovce  pic.  (RR)  RB211  Trent 
768-60,  Trent  772-60,  and  Trent  772B- 
60  turbofan  engines  with  fan  blade  part 
numbers  (P/N's)  FK22580,  FK23411. 
FK25441,  and  FK25968  installed.  The 
CAA  received  a  report  of  multiple  fan 
blade  root  cracks  in  a  factory  engine.  A 
recent  inspection  of  a  set  of  fan  blades 
from  a  factory  fleet  leader  test  engine 
has  identified  small  cracks  in  the  blade 
roots  on  the  convex  root  flank.  To  date, 
this  is  the  only  engine  that  has  exhibited 
the  blade  root  cracks.  This  condition,  if 
not  corrected,  could  result  in  possible 
multiple  fan  blade  failures,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 

Manufacturer's  Service  Information 

Rolls-Royce  pic  (RR)  has  issued 
service  bulletin  (SB)  No.  RB. 211-72- 
C878,  Revision  1,  dated  December  10, 
1999,  that  specifies  procedui^s  for 
ultrasonic  inspections  for  cracks  in  fan 
blade  dovetail  roots.  The  CAA  classified 
this  SB  as  mandator}'  and  issued 
airworthiness  directive  (AD)  003-11-99 
in  order  to  assure  the  airworthiness  of 
these  engines  in  the  U.K. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

This  AD  applies  only  to  those  engines 
with  fan  blades  having  four  specific  part 
numbers.  The  manufacturer's  service 
bulletin  is  not  limited  in  that  fashion. 
The  FAA  expects  that  future  changes  in 
the  design  of  the  affected  fan  blades  will 
eliminate  the  need  for  the  required 
inspections  and  that  those  newer  fan 
blades  will  have  different  part  numbers. 
The  installation  of  the  newer  part 
number  will  therefore  have  the  effect  of 
removing  the  engine  from  the 
applicability  of  this  AD. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
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for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Requirements  of  This  AD 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
futiu-e.  Because  an  unsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  RR  RB211  Trent  768- 
60,  Trent  772-60,  and  Trent  772B-60 
series  turbofan  engines  of  the  same  type 
design,  with  fan  blade  P/N's  FK22580, 
FK23411.  FK25441.  and  FK25968 
installed,  this  AD  requires: 

•  Initial  ultrasonic  inspections  within 
200  cycles  after  the  effective  date  of  this 
AD,  or  witiiin  200  cycles  of  achieving 
2.800  cycles  since  new.  whichever  is 
later;  and 

•  Repetitive  ultrasonic  inspection  of 
the  fan  blade  root  within  340  cycles 
since  the  last  inspection. 

The  actions  are  required  to  be 
completed  in  accordance  with  the 
service  bulletin  described  previously. 

Immediate  Adoption 

Since  there  are  cmrently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportimity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Aiuenament 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow^ 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-13-05     Rolls-Royce  pic:  Amendment 
39-11804.  Docket  2000-NE-05-AD. 

Applicability 

This  AD  is  applicable  to  Rolls-Royce  pic. 
(RR)  RB211  Trent  768-60.  Trent  772-60,  and 
Trent  772B-60  turbofan  engines  with  fan 
blade  part  numbers  (P/N's)  FK22580, 
FK23411,  FK25441.  and  FK25968  installed. 
These  engines  are  installed  on  but  not 
limited  to  Airbus  A330-341  and  A330-342 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated  below,  unless  already  completed. 

To  prevent  possible  multiple  fan  blade 
failures,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

Ultrasonic  Inspections 

(a)  Ultrasonically  inspect  the  dovetail  roots 
of  all  fan  blade  P/N's  FK22580.  FK23411, 
FK25441.  and  FK25968  with  more  than  2800 
cycles  since  new  (CSN).  for  cracks  as  follows: 

Initial  Inspection 

(1)  Initially  inspect  the  fan  blade  in 
accordance  with  paragraph  3.A.(1)  or 
paragraph  3.B.(1)  through  paragraph  3.B.(B) 
of  RR  service  bulletin  (SB)  No.  RB. 211-72- 
C878.  revision  1.  dated  December  10. 1999. 
at  the  later  of  the  following: 

(i)  Within  200  fan  blade  cycles  in  service 
(CIS)  after  the  effective  date  of  this  AD;  or 

(ii)  Within  200  fan  blade  CIS  of  achieving 
2800  CSN. 

Repetitive  Inspections 

(2)  Thereafter,  inspect  at  intervals  not  to 
exceed  340  CIS.  since  last  inspection,  in 
accordance  with  paragraph  3.A.(1)  or 
paragraph  3.B.(1)  through  paragraph  3.B.(8) 
of  RR  SB  No.  RB.211-72-C878,  revision  1. 
dated  December  10.  1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
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submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


Document  No. 


RB.211-72-C878 


Total  pages;  7. 


compliance  with  this  airworthiness  directive, 
if  emy,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference  Material 

(d)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance,  with  the 
following  service  documents: 


Pages 

1-2  

3-4 

Appendix 


Revision 


1  

Original 
Original 


Date 


December  10,  1999 
November  19,  1999 
November  19,  1999 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic.  PO  Box  31,  Derby, 
England;  telephone:  011-44-1332-249428; 
fax:  011-44-1332-249223.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date  of  This  AD 

"  (e)  This  amendment  becomes  effective  on 
August  2,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
June  21,  2000. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-16231  Filed  6-30-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

'Docket  No   99--NM    '.9b-A0    A-^e'-a^ent 
39   ■!  1806    AD  2000-13-^37} 

RIN  2''iw>-AA64 

Airworthiness  Directives   Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 30  and  A340  series  airplanes.  This 
AD  requires  repetitive  detailed  visual 
and  ultrasonic  inspections  of  the  main 
landing  gear  (MLG)  to  detect  fatigue 
cracks,  and  repair  if  necessary; 
replacement  of  certain  nose  landing  gear 
(NLG)  handwheel  controllers  and 
certain  placards  with  new  placards; 
installation  of  steering  angle  recording 


software;  and  corrective  action  for 
exceeding  certain  steering  angles.  This 
AD  also  requires  an  AFM  revision  to 
limit  the  nose  wheel  steering  angle  for 
pushback  and  towing  and  to  limit  the 
nose  wheel  steering  for  powered  turns. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  MLG  failure  due  to 
fatigue  cracking,  which  could  result  in 
reduced  structural  capability  of  the 
airplane  and  collapse  of  the  MLG. 
DATES:  Effective  August  7,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  7. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
qtrppt  NTW.,  suite  700,  Washington,  DC. 
►jP  PJRTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.r  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A330  and  A340  series  airplanes  was 
published  in  the  Federal  Register  on 
January  12,  2000  (65  FR  1833).  That 
action  proposed  to  require  repetitive 
detailed  visual  and  ultrasonic 
inspections  of  the  main  landing  gear 
(MLG)  to  detect  fatigue  cracks,  and 


repair  if  necessary;  replacement  of 
certain  nose  landing  gear  (NLG) 
handwheel  controllers  and  certain 
placards  with  new  placards;  installation 
of  steering  angle  recording  software; 
corrective  action  for  exceeding  certain 
steering  angles;  and  an  AFM  revision  to 
limit  the  nose  wheel  steering  angle  for 
pushback  and  towing  and  to  limit  the 
nose  wheel  steering  for  powered  turns. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Request  To  Exclude  Certain  Airplanes 
From  Proposed  Actions 

The  commenter  (an  operator)  requests 
that  certain  airplanes  be  excluded  from 
the  actions  specified  in  the  proposed 
AD.  (Although  the  proposed  rule 
identifies  no  affected  U.S. -registered 
airplanes,  the  commenter  has  since 
taken  delivery  of  several  Model  A330 
series  airplanes.)  Subsequent  to 
issuance  of  the  proposed  rule,  the 
manufacturer  developed  the  following 
production  modifications  for  Model 
A330  and  A340  series  airplanes  (all  of 
which  have  been  installed  on  the 
commenter's  airplanes): 
Modification  47487:  Introduces  scallop 

on  the  growth  main  fitting  of  the  main 

landing  gear  (MLG) 
Modification  47500:  Introduces  brake 

steering  and  control  unit  (BSCU)  S8D 

for  the  MLG 
Modification  47701:  Provides  for 

application  of  markings  for  maximum 

turning  angle  (±65  degrees)  for  towing 

and  pushback  of  the  nose  landing  gear 

doors 
Modification  47787:  Introduces  ACMS 

software  to  record  nose  wheel  steering 

angles  exceeding  67  degrees  during 

towing  and  pushback 

FAA  Response 

The  FAA  concm-s  with  the  request. 
The  Direction  Generale  de  I'Aviation 


Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
advises  that  the  four  production 
modifications  are  acceptable  alternative 
means  of  compliance  with  all 
requirements  of  the  parallel  French 
airworthiness  directives.  Based  on  the 
data  presented,  the  FAA  has  revised  the 
applicability  of  the  final  rule  to  remove 
the  inspection  and  modification 
requirements  for  airplanes  on  which  all 
four  of  the  referenced  production 
modifications  have  been  instcilled. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  is  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to  inspect 
the  main  landing  gear;  approximately  7 
work  hours  to  replace  the  controller; 
approximately  1  work  hour  to  replace 
the  placards;  approximately  1  work 
hour  to  install  the  software  program; 
and  approximately  1  work  hour  to 
revise  the  AFM.  The  average  labor  rate 
is  $60  per  work  hour.  The  manufacturer 
has  previously  committed  to  bearing  the 
cost  of  the  necessary  parts  to 
accomplish  the  actions.  Based  on  these 
figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  would 
be  $60  per  airplane,  per  inspection 
cycle,  and  $660  per  airplane  for  the 
remaining  actions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to  modify 
the  functional  software  of  the  brake 


steering  and  control  unit  (BSCU)  rather 
than  replace  the  nose  wheel  steering 
handwheel  controllers,  the  modification 
would  take  approximately  1  work  hour. 
Based  on  this  figure,  the  cost  impact  of 
the  optional  modification  would  be  $60 
per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39      A'PvVORTHiNESS 
OlRECTivES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-13-07    Airbus  Industrie:  Amendment 
39-11806.  Docket  99-NM-196-AD. 
Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  category,  except 
those  on  which  Airbus  Modifications  47487. 
47500.  47701,  and  47787  have  been  installed 
in  production. 


Note  i:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  landing  gear  (MLG) 
failure  due  to  fatigue  cracking,  which  could 
result  in  reduced  structural  capability  of  the 
airplane  and  collapse  of  the  MLG, 
accomplish  the  following: 

Inspection  of  the  MLG 

(a)  Prior  to  the  accumulation  of  800  total 
landings  on  the  MLG,  or  within  120  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  detailed  visual  and 
ultrasonic  inspections  of  the  MLG  to  detect 
fatigue  cracks,  as  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  A330  series  airplanes: 
Accomplish  the  detailed  visual  and 
ultrasonic  inspections  in  accordance  with 
Airbus  Service  Bulletin  A33O-32A3088, 
Revision  02,  dated  June  10,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Detailed  visual  and  ultrasonic 
inspections  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A330-32A3088, 
dated  October  16,  1998;  or  Revision  01,  dated 
November  20,  1998;  are  acceptable  methods 
of  compliance  for  the  inspection 
requirements  of  paragraph  (a)(1)  of  this  AD. 

(2)  For  Model  A340  series  airplanes: 
Accomplish  the  detailed  visual  and 
ultrasonic  inspections  in  accordance  with 
Airbus  Service  Bulletin  A340-32A4124, 
Revision  01.  dated  November  20.  1998. 

Note  4:  Detailed  visual  and  ultrasonic 
inspections  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A340-32A4124. 
dated  October  16,  1998,  are  acceptable 
methods  of  compliance  for  the  inspection 
requirements  of  paragraph  (a)(2)  of  this  AD. 

Repetitive  Inspections 

(b)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)(1)  or 
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(a)(2)  of  this  AD:  Repeat  the  detailed  visual 
and  ultrasonic  inspections  thereafter  at 
intervals  not  to  exceed  120  landings. 

Corrective  Actions 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Prior  to  further  flight,  perform  a 
detailed  magnetic  particle  inspection  of  the 
MLG  to  detect  fatigue  cracks,  in  accordance 
with  Airbus  Service  Bulletin  A330-32A3088. 
Revision  02.  dated  June  10,  1999,  or  Airbus 
Service  Bulletin  A340-32A4124,  Revision  01, 
dated  November  20.  1998.  as  applicable;  and 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate,  or 
the  Direction  Generate  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116.  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Reporting 

(d)  Within  10  days  after  accomplishing  any 
inspection  required  by  paragraph  (a),  (b),  or 
(c)  of  this  AD,  report  the  inspection  results 
(both  positive  and  negative)  to  Airbus 
Industrie  at  fax  33(0)  5  61  93  32  73. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Replacement  of  Nose  Wheel  Steering 
Handwheel  Controllers  or  Software 
Modification 

(e)  Within  20  days  after  the  effective  date 
of  this  AD.  replace  the  nose  wheel  steering 
handwheel  controllers  with  new  controllers, 
or  modify  the  functional  software  of  the 
brake  steering  and  control  unit  (BSCU),  as 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD,  as  applicable. 

(1)  For  Model  A330  series  airplanes: 
Replace  the  controllers  in  accordance  with 
Airbus  Service  Bulletin  A330-32-3091. 
Revision  01,  dated  December  2, 1998,  or 
modify  the  functional  software  of  the  BSCU 
in  accordance  with  Airbus  Service  Bulletin 
A330-32-3092,  Revision  02,  dated  June  10, 
1999. 

Note  5:  Replacement  of  nose  wheel  steering 
handwheel  controllers  with  new  controllers 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A33C>-32-3091,  dated  November  19, 
1998,  is  an  acceptable  method  of  compliance 
for  the  replacement  requirements  of 
paragraph  (e)(1)  of  this  AD. 

Note  6:  Modification  of  the  functional 
software  of  the  BSCU  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A330-32-3092. 
dated  December  18,  1998;  or  Revision  01. 
dated  February  24.  1999;  is  an  acceptable 
method  of  compliance  for  the  software 
modification  requirements  of  paragraph  (e)(1) 
of  this  AD. 

(2)  For  Model  A340  series  airplanes: 
Replace  the  controllers  in  accordance  with 


Airbus  Service  Bulletin  A340-32-4128. 
Revision  01,  dated  December  2,  1998,  or 
modify  the  functional  software  of  the  BSCU 
in  accordance  with  Airbus  Service  Bulletin 
A34Q-32-4131,  Revision  01.  dated  June  10. 
1999. 

Note  7:  Replacement  of  nose  wheel  steering 
handwheel  controllers  with  new  controllers 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A340-32^128.  dated  November  19, 
1998,  is  an  acceptable  method  of  compliance 
for  the  replacement  requirements  of 
paragraph  (e)(2)  of  this  AD. 

Note  8:  Modification  of  the  functional 
software  of  the  BSCU  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A340-32-4131. 
dated  February  24,  1999,  is  an  acceptable 
method  of  compliance  for  the  software 
modification  requirements  of  paragraph  {e)(2) 
of  this  AD. 

Replacement  of  Placards 

(f)  Within  20  days  after  the  effective  date 
of  this  AD,  replace  the  placards  on  the  left- 
and  right-hand  sides  of  the  aft  mechanically- 
operated  nose  landing  gear  doors  with  new 
placards,  as  specified  in  either  paragraph 
(f)(1)  or  (f)(2)  of  this  AD,  as  applicable. 

(1)  For  Model  A330  series  airplanes:    ■<. 
Replace  placards  in  accordance  with 

Airbus  Service  Bulletin  A330-32-3089, 
dated  November  2. 1998. 

(2)  For  Model  A340  series  airplanes: 
Replace  placards  in  accordance  with  Airbus 
Service  Bulletin  A340-32-4126,  dated 
November  2.  1998. 

Installation  of  a  Software  Program 

(g)  Within  20  days  after  the  effective  date 
of  this  AD,  accomplish  either  paragraph  (g)(1) 
or  (g)(2)  of  this  AD,  as  applicable. 

(1)  For  Model  A330-200  series  airplanes: 
Install  a  software  program  that  automatically 
records  all  nose  wheel  steering  angle 
exceedance  above  63  degrees  into  the  Aircraft 
Condition  Monitoring  System  (ACMS)  [j.e., 
modify  the  new  setup  database  software  by 
adding  the  existing  operator  customized 
version;  and  upload  the  setup  database 
software  to  the  data  management  unit  (DMU)] 
in  accordance  with  Airbus  Service  Bulletin 
A330-31-3033,  dated  September  13,  1999. 

(2)  For  Model  A33O-300  and  Model  A340 
series  airplanes:  Install  a  software  program 
that  automatically  records  all  nose  wheel 
steering  angle  exceedance  above  67  degrees 
into  the  ACMS  (i.e.,  modify  the  new  setup 
database  software  by  adding  the  existing 
operator  customized  version;  and  upload  the 
setup  database  software  to  the  DMU)  in 
accordance  with  Airbus  Service  Bulletin 
A330-31-3033,  dated  September  13,  1999 
(for  Model  A330-300  series  airplanes),  or 
Airbus  Service  Bulletin  A34O-31^047, 
dated  September  13, 1999  (for  Model  A340 
series  airplanes);  as  applicable. 

Incorporation  of  Ground  and  Crew 
Operating  Procedures 

(h)  Within  20  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  the  procedures  to 


incorporate  ground  operating  procedures  to 
limit  the  nose  wheel  steering  angle  for 
pushback  and  towing  and  to  limit  nose  wheel 
steering  for  powered  turns,  in  accordance 
with  Flight  Operations  TELEX  (FOT) 
999.0099/98.  Revision  5.  dated  May  21.  1999. 

Corrective  Actions  for  Exceedance  of  Nose 
Wheel  Steering  Angle 

(i)  For  Model  A33O-200  series  airplanes:  If. 
after  20  days  ft-om  the  effective  date  of  this 
AD.  a  63-degree  hand  wheel  steering  is 
exceeded,  a  63  degrees  is  recorded  on  the 
ACMS,  or  a  60-degree  steering  is  exceeded 
during  towing  or  pushback,  within  4 
landings  after  each  occurrence,  accomplish 
the  actions  required  by  paragraph  (a)  of  this 
.\D. 

(j)  For  Model  A33O-300  and  Model  A340 
series  airplanes:  If,  after  20  days  from  the 
effective  date  of  this  AD,  a  65-degree  hand 
wheel  steering  is  exceeded,  a  67  degrees  is 
recorded  on  the  ACMS,  or  a  60-degree 
steering  is  exceeded  during  towing  or 
pushback;  within  4  landings  after  each 
occurrence,  accomplish  paragraph  (j)(l)  and 
(j)(2)  of  this  AD,  as  applicable. 

(1)  Accomplish  the  actions  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  Airbus 
Modification  46804  has  been  accomplished: 

Reinstall  a  positive  stop  and  re-rig  the  tiller 
as  specified  in  either  paragraph  (j)(2)(i)  or 
(j)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  Model  A330-300  series  airplanes: 
Reinstall  a  stop  and  re-rig  in  accordance  with 
Airbus  Service  Bulletin  A330-32-3091, 
Revision  01,  dated  December  2,  1998. 

(ii)  For  Model  A340  series  airplanes: 
Reinstall  a  stop  and  re-rig  in  accordance  with 
Airbus  Service  Bulletin  A340-32-4128. 
Revision  01.  dated  December  2,  1998. 

Alternative  Methods  of  Compliance 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  9:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(m)  Except  for  the  repair  required  by 
paragraph  (c)  of  this  AD:  The  actions  shall  be 
done  in  accordance  with  the  following 
Airbus  service  bulletins  and  telex,  as 
applicable. 
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Airbus  service  bulletin  number 

A330-32A3088  

A340-32A4124  

A330-32-3091  

A330-32-3092  

A340-32-4128  

A340-32-4131  

A330-32-3089  

A340-32^126  

A330-31-3033  

A340-31-4047  

Flight  Operations  TELEX  999.0099/98 


Revision  level 

02  

01   

01   

02  

01 

01   

Original  

Original  

Original  

Original  

Revision  5  


Service  bulletin  date 


June  10,  1999. 
November  20,  1 998. 
December  2.  1998 
June  10,  1999. 
December  2,  1998. 
June  10,  1999. 
November  2,  1 998 
November  2,  1998. 
September  13,  1999. 
September  13,  1999. 
May  21,  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Beilonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  10:  The  subject  of  this  AD  is 
addressed  in  French  airworthiness  directives 
1998-^75-103(B)Rl;  1998-473-083(B)Rl; 
and  1999-160-096(8):  all  dated  April  21. 
1999. 

(n)  This  amendment  becomes  effective  on 
August  7,  2000. 

Issued  in  Renton,  Washington,  on  June  22, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  00-16357  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF     RANSPORTATION 

f^edera^  Aviation  Aa.mmisiration 
14  CFR  Pan  39 

[DocKei  No  2000-SW-ia-AD;  Amendment 
39-11805   AD  2000-13-06] 

RIN  2120    ^4n.' 

Airwortnmess  Direciives;  Sikorsky 

Model  S--6"^  Helicopters 

agency:  hederai  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Sikorsky  Model  S-61  helicopters. 
That  AD  requires  inspecting  certain 
pylon  upper  and  lower  hinge  web 
fittings  (web  fittings)  for  corrosion  or  a 
crack  and  either  repairing  certain  web 
fittings  or  replacing  any  unairworthy 
web  fittings  with  airworthy  web  fittings. 
That  AD  also  requires  creating  a  log  card 


or  equivalent  record  and  implementing 
a  recurring  inspection  of  the  web 
fittings.  This  amendment  retains  the 
requirements  of  that  AD  but  corrects  an 
error  in  paragraph  (a)(3)  by  removing 
the  words  "and  3.E."  This  amendment 
is  prompted  by  an  operator  notifying  the 
FAA  of  that  error  which  requires  an 
unnecessary  major  inspection  within  25 
hours  time-in-service  (TIS).  The  actions 
specified  in  this  AD  are  intended  to 
remove  an  undue  burden  on  the  public 
by  superseding  the  AD  and  removing 
the  requirement  for  the  major  inspection 
within  25  hours  TIS. 

DATES:  Effective  July  18,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  30,  2000  (65  FR  13877.  March  15, 
2000). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  1,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
18-AD.  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Sikorsky 
Aircraft  Corporation,  Attn:  Manager, 
Commercial  Tech  Support,  6900  Main 
Street.  P.  O.  Box  9729.  Stratford, 
Connecticut  06497-9129.  phone  (203) 
386-7860,  fax  (203)  386-4703.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth.  Texas 
76137;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  K.  Murphy,  Aviation  Safety 
Engineer,  ANE-150,  12  New  England 
Executive  Park,  Burlington,  MA  01803, 


telephone  (781)  238-7739,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On  March 
6,  2000,  the  FAA  issued  AD  2000-05- 
16,  Amendment  39-11626  {65-FR 
13877,  March  15,  2000).  That  AD  for 
Sikorsky  Model  S-61  helicopters  with 
pylon,  part  number  (P/N)  S6120-76265- 
001  or  S6120-76266-507,  installed, 
requires  inspecting  and  repairing  or.  if 
necessary',  replacing  certain  web  fittings 
and  the  fitting  faying  surfaces.  The  AD 
also  requires  making  an  entry  on  the  log 
card  or  equivalent  record.  That  action 
was  prompted  by  the  discovery  of 
extensive  cracking  in  the  area  of  the  web 
fitting.  That  condition,  if  not  corrected, 
could  result  in  structural  failure  of 
certain  web  fittings  due  to  stress 
corrosion,  subsequent  structural  failure 
of  the  tailboom  and  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  an 
operator  notified  the  FAA  of  an  error. 
That  error  is  the  reference  in  paragraph 
(a)(3)  of  the  AD  to  paragraph  3.E.  of  the 
Accomplishment  Instructions  of 
Sikorsky  Aircraft  Corporation  Alert 
Service  Bulletin  No.  61B20-33,  dated 
September  3,  1999  (ASB).  Requiring 
paragraph  3.E.  of  the  ASB  in  paragraph 
(a)(3)  of  the  AD  would  inadvertently 
require  conducting  a  major  inspection 
within  25  hours  TIS,  which  is  not 
intended.  The  Inspection  Plan  in  Chart 
A  of  the  ASB  refers  to  paragraph  3.E., 
which  specifies  a  major  recurring 
inspection  at  9000  flight  hours  or  4 
years,  whichever  is  less.  That  inspection 
is  appropriately  covered  under 
paragraph  (a)(6)  of  the  AD,  which 
requires  entering  on  the  log  card  or 
equivalent  record  the  recurring 
inspection  intervals  in  accordance  with 
Chart  A  of  the  ASB. 

Since  requiring  the  major  inspection 
within  25  hours  TIS  is  not  required  to 
correct  the  unsafe  condition,  this  AD 
supersedes  AD  2000-05-16.  This  AD 
would  correct  the  requirement  that 
inadvertently  requires  conducting  the 
major  inspection  in  25  hours  TIS  by 
removing  the  words  "and  3.E."  from 
paragraph  (a)(3)  of  the  AD.  The  short 
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compliance  time  involved  is  required 
because  the  superseded  AD  is 
ambiguous  tmd  the  previously  described 
major  inspection  requiring  unscheduled 
disassembly  of  the  helicopter  is 
impractical  and  unnecessary  to 
maintain  safety,  and  creates  an  undue 
burden  on  the  public.  Therefore, 
correcting  paragraph  (a)(3)  by  removing 
the  words  "and  3.E."  is  required  and 
this  AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  125 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  115  work 
hours  to  accomplish  the  inspection  and 
replacement  of  parts,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$75,000  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$10,237,500  if  the  parts  have  to  be 
replaced  on  the  entire  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 
I      Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  h  AA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
18-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11626  (65  FR 
13877,  March  15,  2000)  and  by  adding 

a  new  airworthiness  directive  (AD), 
Amendment  39-11805,  to  read  as 
follows: 


2000-13-06    Sikorsky  Airtran  lorporiindn 
Amendment  39-1180.5.  Docket  No. 
2000-SW-18-AD.  Supersedes  AD  2000- 
05-16.  Amendment  39-11626.  Docket 
No.  99-S\V-61-AD. 
Applicabilitv:  Model  S-61  helicopters  with 
pylon,  part  number  (P/N)  S61 20-76265-001 
or  S6120-76266-507.  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  due  to  a  crack 
or  corrosion  of  pylon  upper  and  lower  hinge 
web  fittings  (web  fittings),  P/N  S6120- 
76261-012.  -013  (upper)  or  S6120-76262- 
012,  -013  (lower),  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS), 

(1)  Determine  the  alloy-temper  of  the  web 
fittings  in  accordance  with  Sikorsky  Aircraft 
Corporation  Alert  Service  Bulletin  No. 
61B20-33,  dated  September  3,  1999  (ASB), 
Accomplishment  Instructions,  paragraph  3. A. 

(2)  Prepare  the  web  fittings  for  inspection 
in  accordance  with  the  ASB  Accomplishment 
Instructions,  paragraph  3.B. 

(3)  Inspect  the  web  fitting  in  accordance 
with  the  ASB  Inspection  Plan,  Chart  A,  and 
the  Accomplishment  Instructions,  paragraphs 
3.C.  and  3.D.  Nicks,  scratches,  corrosion 
pitting  or  prior  rework  beyond  the  limits 
specified  in  paragraph  3.C.(5)  require 
approval  by  the  FAA. 

(4)  Repair  or  replace  web  fittings,  as 
necessary,  in  accordance  with  the  ASB 
Accomplishment  Instructions,  paragraph 
3.C.(3)  through  (6).  Nicks,  scratches, 
corrosion  pitting,  or  prior  rework  beyond  the 
limits  specified  in  paragraph  3.C.(5)  require 
approval  by  the  FAA. 

(5)  If  replacing  an  unairworthy  web  fitting 
with  an  airworthy  web  fitting,  replace  it  in 
accordance  with  the  ASB  Accomplishment 
Instructions,  paragraph  3.F..  prior  to  further 
flight. 

(6)  Create  a  log  card  for  the  pylon,  if  none 
exists.  Make  an  entry  on  the  log  card  or 
equivalent  record  implementing  recurring 
inspection  intervals  in  accordance  with  Chart 
A  of  the  ASB. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  inspection,  repair,  and  replacement 
shall  be  done  in  accordance  with  the 
Inspection  Plan,  Chart  A,  and  the 
Accomplishment  Instructions  of  Sikorsky 
Aircraft  Corporation  Alert  Service  Bulletin 
No.  61B20-33,  dated  September  3,  1999.  This 
incorporation  by  reference  of  that  document 
was  approved  previously  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51  as  of  March 
30.  2000  (65  FR  13877,  March  15.  2000). 
Copies  may  be  obtained  from  Sikorsky 
Aircraft  Corporation,  A»tn:  Manager, 
Commercial  Tech  Support,  6900  Main  Street, 
P.  O.  Box  9729,  Stratford,  Connecticut 
06497-9129,  phone  (203)  386-7860,  fax  (203) 
386-4703.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
July  18.  2000. 

Issued  in  Fort  Worth.  Texas,  on  June  19, 
2000. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  00-16356  Filed  6-30-00;  8:45  am] 
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14  CFR  Pan  71 

[Airspace  Docket  No.  OO-ACE-12] 

Amendment  to  Class  E  Airspace; 
Oelwein   lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Oelwein  Municipal 
Airport,  Oelwein,  lA.  The  FAA  has 
developed  an  Area  Navigation  (RNAV) 
Runway  (RWY)  13  Standard  Instrument 
Approach  Procediue  (SIAP)  to  serve 
Oelwein  Municipal  Airport,  Oelwein. 
lA.  Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 


contain  the  RNAV  RWY  13  SIAP  in 
controlled  airspace. 

In  addition  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  RNAV  RWY  13  SIAP. 
revise  the  ARP  and  to  segregate  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  November  30,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Airspace  Branch.  Air  Traffic  Division, 
ACE-520.  DOT  Regional  Headquarters 
Building.  Federal  Aviation 
Administration,  Docket  Number  OO- 
ACE-12,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  diu-ing  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  13  SL\P  to 
serve  the  Oelwein  Municipal  Airport, 
Oelwein,  lA.  The  amendment  to  Class  E 
airspace  at  Oelwein,  lA  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  SIAP  within  controlled  airspace, 
and  thereby  facilitate  separation  of 
aircraft  operating  under  Instrument 
Flight  Rules  (IFR).  The  amendment  at 
Oelwein  Municipal  Airport.  lA.  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR  and 
revise  the  ARP.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  10,  1999,  and  effective 
September  16,  1999.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  eire  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
sunimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  fded  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-12."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS:  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565.  3  Lb'R,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G  Airspace 
Designations  and  Reporting  Points, 


dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Oelwein,  lA  [Revised] 

Oelwein  Municipal  Airport,  lA 

(Lat.  42''40'51"N.,  long.  91°58'28'W.) 

Hampton  NDB 

(Lat.  42°41'03"N.,  long.  gi^SS'SS'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.3-miles 
radius  of  Oelwein  Municipal  Airport  and 
within  3.5  miles  each  side  of  the  302°  bearing 
from  the  Oelwein  NDB  extending  from  the 
7.3-mile  radius  to  10.5  miles  northwest  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  [une  16, 
2000. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  00-16662  Filed  6-30-00;  8:45  am] 
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14  CFR  Part  "?1 

[Ai'-space  DocKe*  No.  OO-ACE-13] 

Amendment  to  Class  E  Airspace; 
Fairfield,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Fairfield  Municipal 
Airport,  Fairfield,  lA.  The  FAA  has 
developed  an  Area  Navigation  (RNAV) 
Runway  (RWY)  18  Standard  Instrument 
Approach  Procedure  (SLAP)  to  serve 
Fairfield  Municipal  Airport,  Fairfield, 
LA.  Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  this  SLAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
dt  this  airport.  The  enlarged  area  will 
contain  the  RNAV  RWY  18  SL\P  in 
controlled  airspace. 

In  addition  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  RNAV  RWY  18  SlAP, 
revise  the  ARP  and  to  segregate  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  aircraft 
operating  in  visual  conditions. 


DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  November  30,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-13,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  excimined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  RWY  18  SLAP  to 
serve  the  Fairfield  Municipal  Airport, 
Fairfield,  lA.  The  amendment  to  Class  E 
airspace  at  Fairfield,  lA,  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  SIAP  within  controlled  airspace, 
and  thereby  facilitate  separation  of 
aircraft  operating  under  Instrument 
Flight  Rules  (IFR).  The  amendment  at 
Fairfield  Municipal  Airport,  LA,  wrill 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR  and 
revise  the  ARP.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G. 
dated  September  10,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
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altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Re^i.ster  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conunent,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
'he  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACA-13."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follow* 

PART  71 --^DESIGNATION  OF  CLASS  A 
CLASS  B,  CLASS  C,  CLASS  D   AND 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS,  ROUTES    AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 90  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999.  and  effective 
September  16.  1999,  is  amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5     Fairfield.  lA  [Revisedl 

Fairfield  Municipal  Airport.  lA 

(Lat  41°03'12"  N.,  long.  91°58'44"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-miles 


radius  of  Fairfield  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  188°  bearing 
from  the  Fairfield  Municipal  Airport 
extending  from  the  6.4-mile  radius  to  9.5 
miles  south  of  the  airport. 


Issued  in  Kansas  City,  MO.  on  June  16, 
2000. 

Richard  L.  Day. 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  00-16661  Filed  6-30-00;  8:45  am] 

BIL^NG  COOe  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  No   SAB  101B] 

Staff  Accounting  Bulletin  No.  101B 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

SUMMARY:  Staff  Accounting  Bulletin  No. 
101  ("SAB  101")  was  released  on 
December  3.  1999  (64  FR  68936 
December  9.  1999)  and  provides  the 
stafTs  views  in  applying  generally 
accepted  accounting  principles  to 
selected  revenue  recognition  issues. 
SAB  lOlA  was  released  on  March  24, 
2000  (65  FR  16811  March  30,  2000)  and 
delayed  for  one  fiscal  quarter  the 
implementation  date  of  SAB  101  for 
registrants  with  fiscal  years  beginning 
between  December  16.  1999  and  March 
15.  2000.  Since  the  issuance  of  SAB  101 
and  CAB  lOlA.  the  staff  has  continued 
to  receive  requests  ft-om  a  number  of 
groups  asking  for  additional  time  to 
determine  the  effect,  if  any,  on 
registrant's  revenue  recognition 
practices.  This  staff  accounting  bulletin 
delays  the  implementation  date  of  SAB 
101  until  no  later  than  the  fourth  fiscal 
quarter  of  fiscal  years  beginning  after 
December  15,  1999. 
EFFECTIVE  DATE:  June  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rodgers,  Scott  Taub,  or  Eric 
Jacobsen,  Professional  Accounting 
Fellows,  Office  of  the  Chief  Accountant 
(202/942-4400)  or  Robert  Bayless, 
Division  of  Corporation  Finance  (202/ 
942-2960).  Seciu-ities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549;  electronic 
addresses:  RodgersR@sec.gov; 
TaubS@sec.gov;  JacobsenE@sec.gov;  or 
BaylessR@sec.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Statements  in  the  staff  accounting 
bulletins  are  not  rules  or  interpretations 
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of  the  Commission,  nor  are  they 
published  as  bearing  the  Commission's 
official  approval.  They  represent 
interpretations  and  practices  followed 
by  the  Division  of  Corporation  Finance 
and  the  Office  of  the  Chief  Accountant 
in  administering  the  disclosure 
requirements  of  the  Federal  securities 
laws. 

Dated:  June  26,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

PART  211— {AMENDED] 

Accordingly,  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  lOlB  to  the  table  found  in 
Subpart  B. 

Staff  Accounting  Bulletin  No.  lOlB 

[The  text  of  Staf  Accounting  Bulletin 
No.  lOlB  will  not  appear  in  the  Code  of 
Federal  Regulations.] 

The  staff  hereby  amends  Question  2  of 
Section  B  of  Topic  13  of  the  Staff 
Accounting  Bulletin  Series. 

Topic  13:  Revenue  Recognition 

***** 

B.  Disclosures 

Question  1 

***** 

Question  2 

Question:  Will  the  staff  expect  retroactive 
changes  by  registrants  to  comply  with  the 
accounting  described  in  this  bulletin? 

Interpretive  Response:  All  registrants  are 
expected  to  apply  the  accounting  and 
disclosures  described  in  this  bulletin.  The 
staff,  however,  will  not  object  if  registrants 
that  have  not  applied  this  accounting  do  not 
restate  prior  financial  statements  provided 
they  report  a  change  in  accounting  principle 
in  accordance  with  APB  Opinion  No.  20, 
Accounting  Changes,  and  FASB  Statement 
No.  3,  Reporting  Accounting  Changes  in 
Interim  Financial  Statements,  no  later  than 
the  fourth  fiscal  quarter  of  the  fiscal  year 
beginning  after  December  15, 1999.  In 
periods  subsequent  to  transition,  registrants 
should  disclose  the  amount  of  revenue  (if 
material  to  income  before  income  taxes) 
recognized  in  those  periods  that  was 
included  in  the  cumulative  effect  adjustment. 
If  a  registrant  files  financial  statements  with 
the  Commission  before  applying  the 
guidance  in  this  bulletin,  disclosures  similar 
to  those  described  in  Staff  Accounting 
Bulletin  Topic  11-M,  Disclosure  of  the 
Impact  that  Recently  Issued  Accounting 
Standards  Will  Have  on  the  Financial 
Statements  of  a  Registrant  When  Adopted  in 
a  Future  Period,  should  be  provided.  With 
regard  to  question  10  of  Topic  13-A  and 
Topic  &-A  regarding  income  statement 
presentation,  the  staff  would  normally  expect 
retroactive  application  to  all  periods 
presented  unless  the  effect  of  applying  the 
guidance  herein  is  immaterial. 


However,  if  registrants  have  not  previously 
complied  with  generally  accepted  accounting 
principles,  for  example,  by  recording  revenue 
for  products  prior  to  delivery  that  did  not 
comply  with  the  applicable  bill-and-hold 
guidance,  those  registrants  should  apply  the 
guidance  in  APB  Opinion  No.  20  for  the 
correction  of  an  error.'  In  addition, 
registrants  should  be  aware  that  the 
Commission  may  take  enforcement  action 
where  a  registrant  in  prior  financial 
statements  has  violated  the  antifraud  or 
disclosure  provisions  of  the  securities  laws 
with  respect  to  revenue  recognition. 
[PR  Doc.  00-16580  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  -^HE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[TO  8889] 

RIN  1545-6VIO 

Guidance  Regarding  Claims  'c-  Cp-iain 
Income  Tax  Convention  Benefits 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  treaty 
withholding  rates  for  items  of  income 
received  by  entities  that  are  fiscally 
transparent  in  the  United  States  and/or 
a  foreign  jurisdiction.  The  regulations 
affect  the  determination  of  tax  treaty 
benefits  available  to  foreign  persons 
with  respect  to  such  items  of  income. 
DATES:  Effective  Dates:  These 
regulations  are  effective  June  30,  2000. 

Applicability  Dates:  These  regulations 
apply  to  items  of  income  paid  on  or 
after  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  R.  Pringie,  i202)  622-3850  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  relating  to  the  Income  Tax 
Regulatisns  (CFR  part  1 )  imder  section 
894  of  the  Interned  Revenue  Code 


'  APB  Opinion  No.  20, 1 13  and  1  36-37  describe 
and  provide  the  accounting  and  disclosure 
requirements  applicable  to  the  correction  of  an  error 
in  previously  issued  financial  statements.  Because 
the  term  "error"  as  used  in  APB  Opinion  No.  20 
includes  "oversight  or  misuse  of  facts  that  existed 
at  the  time  that  the  financial  statements  were 
prepared."  that  term  includes  both  unintentional 
errors  as  well  as  intentional  fraudulent  financial 
reporting  and  misappropriation  of  assets  as 
described  in  Statement  on  Auditing  Standards  No. 
82,  Consideration  of  Fraud  in  a  Financial  Statement 
Audit. 


(Code).  On  Jime  30.  1997,  the  IRS  and 
Treasury  issued  temporary  regulations 
(TD  8722  [1997-2  C.B.  Slj)  in  the 
Federal  Register  (62  FR  35673.  as 
corrected  at  62  FR  46876,  46877)  under 
section  894  of  the  Code  relating  to 
eligibility  for  benefits  under  income  tax 
treaties  for  payments  to  entities.  A 
notice  of  proposed  rulemaking  ((1997-2 
C.B.  646])  cross-referencing  the 
temporary  regulations  was  also 
published  in  the  same  issue  of  the 
Federal  Register  (62  FR  35755). 

Need  for  Changes 

Since  the  publication  of  TD  8722  and 
proposed  regulation  §  1.894(d)(REG- 
104893-97.  62  FR  35755),  the  IRS  and 
Treasury  have  received  numerous 
comments.  This  Treasury  decision 
contains  changes  made  in  response  to 
some  of  those  comments. 

Explanation  of  Provisions 

/.  General 

These  final  section  894  regulations 
clarify  the  availability  of  treaty  benefits 
with  respect  to  an  item  of  U.S.  source 
income  paid  to  an  entity  that  is  treated 
as  fiscally  transparent  xmder  the  laws  of 
one  or  more  jurisdictions  (including  the 
United  States)  with  respect  to  that  item 
of  income.  An  entity  that  is  treated  as 
fiscally  transparent  in  one  jurisdiction 
but  not  another  is  referred  to  as  a  hybrid 
entity.  If  an  item  of  U.S.  source  income 
is  paid  to  a  hybrid  entity,  the  United 
States  may  regard  the  entity  as  fiscally 
transparent  with  respect  to  the  item  of 
income  and  the  foreign  treaty 
jurisdiction  may  regard  the  entity  as 
deriving  the  item  of  income. 
Alternatively,  the  United  States  may 
regard  the  entity  as  deriving  the  item  of 
income  imder  U.S.  tax  principles,  but  a 
foreign  treaty  jtirisdiction  may  regard 
the  entity  as  fiscally  transparent  and 
may  therefore  regard  the  interest  holders 
as  deriving  the  item  of  income.  This 
dual  classification  may  give  rise  to 
inappropriate  and  unintended  results 
under  tax  treaties,  such  as  double  non- 
taxation  or  double  taxation  of  the  item 
of  income,  imless  the  tax  treaties  are 
interpreted  to  resolve  the  confbct  of 
laws. 

These  final  regulations  clarify  how  to 
apply  U.S.  treaties  when  the  entity 
classification  law  of  the  United  States 
and  a  foreign  treaty  jurisdiction  conflict 
by  providing  that  a  reduced  treaty  rate 
for  an  item  of  U.S.  source  income  is 
available  only  if  the  income  is  derived 
by  a  foreign  recipient  resident  in  the 
applicable  treaty  jurisdiction.  This 
general  rule,  which  has  been  simplified 
but  not  substantially  changed  from  the 
rule  contained  in  the  temporary  and 
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proposed  section  894  regulations,  i^ 
discussed  in  greater  detail  below. 
These  final  regulations  are  fully 
consistent  with  existing  U.S.  treaties. 
They  rely  on  the  basic  principle  that  tax 
treaties  are  intended  to  relieve  double 
taxation  or  excessive  taxation. 
Accordingly,  the  United  States  and  its 
treaty  partners  agree  to  cede  part  or  all 
of  their  taxation  rights  on  income 
arising  from  sources  within  their 
respective  borders  on  the  mutual 
understanding  that  the  other  party  is 
asserting  tax  jurisdiction  over  the  items 
of  income.  This  objective  is  generally 
achieved  through  treaty  provisions  that 
limit  or  eliminate  the  tax  that  the  source 
state  may  impose  on  income  arising 
within  its  borders  to  the  extent  that  the 
income  is  considered  to  be  derived  by 
a  resident  of  the  other  jurisdiction.  In 
general,  an  item  of  income  will  be 
considered  derived  by  a  resident  for 
treaty  purposes  only  when  the  residence 
country  is  asserting  taxing  jurisdiction 
over  the  item  of  income.  However,  the 
source  state  does  not  necessarily 
require,  as  a  condition  for  ceding  its 
taxing  jurisdiction,  that  the  income 
actually  be.taxed  in  the  residence  state 
or  taxed  at  a  rate  commensurate  with 
the  rate  imposed  in  the  source  stafle.  The 
source  state  and  the  residence  state  may 
come  to  different  conclusions  regarding 
the  appropriate  taxation  principles  that 
apply  to  a  particular  type  of  taxpayer  or 
a  particular  type  of  income.  Such 
differences  reflect  how  each  state  has 
decided  to  assert  its  taxing  jurisdiction 
over  that  taxpayer  or  item  of  income  and 
may  or  may  not  affect  the  source  state's 
willingness  to  forego  its  taxing  rights  in 
whole  or  in  part  during  the  treaty 
negotiation  process. 

The  approach  adopted  in  these  final 
regulations  is  consiste^nt  with  the 
evolving  multilateral  consensus  among 
the  member  countries  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  on  the 
appropriate  method  for  source  countries 
to  follow  to  determine  if  they  should 
provide  treaty  benefits  on  items  of 
income  paid  to  fiscally  transparent 
entities,  particularly  when  an  entity 
classification  conflict  exists  between  the 
source  and  residence  states.  This 
evolving  multilateral  consensus  is 
described  in  greater  detail  in  the  OECD 
report,  "The  Application  of  the  OECD 
Model  Tax  Convention  to  Partnerships" 
(OECD  Partnership  Report).  The  report 
generally  provides  that  a  source  state  is 
required  to  grant  treaty  benefits  on 
income  paid  to  an  entity  only  if  the 
income  is  considered  to  be  derived  by 
a  resident  of  a  treaty  partner  for 
purposes  of  the  treaty  partner's  tax  laws. 
IRS  and  Treasury  will  continue  to 


coordinaie  uiese  ibiueti  wim  L'.i.  lax 
treaty  partners  both  bilaterally  and 
multilaterally  to  resolve  substantive 
issues  arising  from  application  of  the 
principles  set  forth  in  the  section  894 
regulations  and  the  OECD  Partnership 
Report. 

These  regulations  apply  with  respect 
to  all  U.S.  income  tax  treaties  regardless 
of  whether  such  treaties  contain 
partnership  provisions,  unless  the 
competent  authorities  agree  otherwise. 
As  with  the  proposed  and  temporary 
regulations,  the  final  regulations  address 
only  the  treatment  of  U.S.  source 
income  that  is  not  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or 
business.  The  IRS  and  Treasury  may 
issue  additional  regulations  addressing 
the  availability  of  other  tax  treaty 
benefits,  such  as  the  application  of 
business  profits  provisions,  with  respect 
to  the  income  of  fiscally  transparent 
entities,  particularly  where  a  conflict  in 
entity  classification  exists. 

//.  Objective  Versus  Subjective 
Regulatory  Approach 

The  temporary  and  proposed  section 
894  regulations  adopted  an  objective 
approach  to  determining  whether  the 
United  States  should  grant  treaty 
benefits  on  U.S.  source  items  of  income 
paid  to  entities.  Application  of  the 
regulations  did  not  turn  on  whether 
there  existed  a  tax  avoidance  motive  for 
choosing  a  particular  transaction  or 
structure. 

Commentators  recommended  a 
narrower  approach  that  would  deny 
treaty  benefits  on  items  of  income  paid 
to  an  entity  only  if  the  entity  served  a 
tax  avoidance  purpose.  As  part  of  this 
approach,  commentators  requested 
implementation  of  a  ruling  procedure 
that  could  be  used  to  claim  treaty 
benefits  by  rebutting  any  deemed  tax 
avoidance  motive  for  the  items  of 
income  paid  to  an  entity.  This 
suggestion  was  not  adopted.  These  final 
regulations  are  intended  to  provide 
objective  rules  regarding  eligibility  for 
treaty  benefits  on  certain  items  of  U.S. 
source  income  paid  to  entities. 
Although  a  ruling  procedure  was  not 
adopted,  taxpayers  may  still  inwake  the 
Mutual  Agreement  Procedures  under  an 
applicable  treaty  in  appropriate 
circumstances. 

///.  Simplified  Standard  for  Determining 
When  U.S.  Souwe  Income  Is  Derived  by 
a  Treaty  Resident 

The  proposed  and  temporary 
regulations  provided  that  the  tax 
imposed  by  sections  871(a),  881(a), 
1461,  and  4948(a)  on  an  item  of  income 
received  by  an  entity  is  eligible  for 
reduction  under  the  terms  of  an  income 


tax  treaty  to  which  liie  United  Slates  is 
a  party  if  such  item  of  income  is  treated 
as  derived  by  a  resident  of  an  applicable 
treaty  jurisdiction,  such  resident  is  a 
beneficial  owner  of  the  item  of  income, 
and  all  other  applicable  requirements 
for  benefits  under  the  treaty  are 
satisfied.  The  proposed  and  temporary 
regulations  further  provided  that  an 
item  of  income  received  by  an  entity  is 
treated  as  derived  by  a  resident  only  to 
the  extent  the  item  of  income  is  subject 
to  tax  in  the  hands  of  a  resident  of  such 
jurisdiction.  Numerous  comments  were 
received  stating  that  this  general  rule 
needed  clarification.  As  a  result,  the  IRS 
and  Treasury  are  eliminating  the  use  of 
the  terms  beneficial  ownership  and 
subject  to  tax  ft-om  the  general  rule,  as 
described  in  greater  detail  below. 

A.  Beneficial  Ownership 

Commentators  requested  clarification 
regarding  the  relationship  between 
beneficial  owner  and  the  §  1.881-3  anti- 
conduit  regulations  issued  under  the 
authority  of  section  7701(1).  The  anti- 
conduit  rules  under  section  7701(1)  are 
incorporated  into  the  U.S. 
determination  of  beneficial  owner.  They 
are  not  separate  additional 
requirements. 

The  concept  of  beneficial  owner  was 
included  in  the  proposed  regulations  to 
explain  the  circumstances  under  which 
a  hybrid  entity  may  beneficially  own  an 
item  of  income  for  purposes  of  an 
income  tax  treaty,  in  light  of  the  then 
proposed  withholding  regulations  under 
§  1.1441-l(c){6)(ii)(B).  However,  the 
definition  of  beneficial  owner  in 
§1.1 44 1-1  (c)(6)  of  the  amended  final 
regulations  (TD  8881  [2000-23  I.R.B 
1158))  does  not  apply  to  claims  for 
reduced  withholding  under  an  income 
tax  treaty.  Accordingly,  because  there  is 
no  longer  a  need  to  clarify  the  meaning 
of  the  term  under  the  section  1441 
regulations  in  the  treaty  context,  these 
final  regulations  no  longer  provide 
specific  rules  for  this  determination. 
The  concept  of  beneficial  owner 
nevertheless  remains  an  important 
condition  for  claiming  tax  treaty 
benefits  that  is  determined  under  U.S. 
tax  principles,  including  the  anti- 
conduit  rules. 

B.  Subject  to  Tax 

Commentators  suggested  that  the  term 
subject  to  tax  in  the  proposed  and 
temporary  regulations  was  ambiguous 
and  could  be  misinterpreted. 
Commentators  suggested  that  the  term 
subject  to  tax  could  be  interpreted  as 
requiring  that  an  actual  tax  be  paid 
rather  than  requiring  an  exercise  of 
taxing  jurisdiction  by  the  applicable 
treaty  jurisdiction,  whether  or  not  there 
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is  an  actual  tax  paid.  Commentators 
suggested  that  such  an  interpretation 
would  lead  to  anomalous  results,  for 
example,  in  cases  when  the  applicable 
treaty  jurisdiction  provides  an 
exemption  from  income  for  U.S.  source 
dividends  under  its  tax  laws. 

The  IRS  and  Treasury  agree  that  the 
term  subject  to  tax  could  cause 
unintentional  confusion  and  that  a  more 
direct  and  simpler  way  of  ensimng  that 
an  item  of  income  is  subject  to  the 
taxing  jurisdiction  of  the  residence 
country  is  to  determine  if  the  item  of 
income  is  derived  by  a  resident  of  a 
treaty  jurisdiction.  The  concept  of 
derived  by  a  resident  is  a  more  useful 
surrogate  for  the  concept  of  subject  to 
the  taxing  jurisdiction  of  the  residence 
state,  the  necessary  prerequisite  for  the 
grant  of  treaty  benefits  on  an  item  of 
income. 

C.  New  General  Rule  Based  on  "Derived 
By"  Standard 

The  regulations  now  provide  three 
specific  situations  in  which  iiicome  is 
derived  by  a  resident  of  a  treaty 
jurisdiction,  and  thus  considered 
subject  to  the  taxing  jurisdiction  of  the 
residence  jurisdiction  and  eligible  for 
treaty  benefits. 

In  the  first  situation,  an  item  of 
income  paid  to  an  entity  is  considered 
to  be  derived  by  the  entity  if  the  entity 
is  not  fiscally  transparent  with  respect 
to  the  item  of  income  imder  the  laws  of 
the  entity's  jurisdiction.  The  entity's 
jurisdiction  is  generally  the  place  of  the 
entity's  organization,  aJthough  it  may  be 
the  place  of  management  and  control  of 
the  entity  if  it  is  a  resident  in  a 
jvuisdiction  by  reason  of  such  factors. 

In  the  second  situation,  regardless  of 
whether  the  entity  is  foimd  to  be  fiscally 
transparent  with  respect  to  the  item  of 
income  under  the  laws  of  the  entity's 
jurisdiction,  an  interest  holder  in  the 
entity  may  derive  the  item  of  income  if 
that  interest  holder  can  establish  that, 
under  the  laws  of  the  jurisdiction  in 
which  the  interest  holder  is  a  resident, 
the  entity  is  fiscally  transparent  with 
respect  to  the  item  of  income.  Under 
this  test,  the  interest  holder  itself  must 
not  be  considered  fiscally  transparent 
with  respect  to  the  item  of  income 
under  the  laws  of  its  jurisdiction  in 
order  to  claim  the  treaty  benefit  of  that 
jurisdiction. 

In  the  third  situation,  an  item  of 
income  paid  to  a  type  of  entity 
specifically  listed  in  a  treaty  as  a 
resident  of  that  treaty  jiurisdiction  is 
treated  as  derived  by  a  resident  of  that 
jurisdiction.  The  reason  for  this  rule  is 
that  the  two  treaty  partners  reached  an 
explicit  agreement  on  the  appropriate 
treatment  of  that  entity  and  treaty 


benefits  accordingly  should  be  provided 
on  items  of  income  paid  to  it. 

In  some  circumstances,  both  the 
entity  cmd  the  interest  holders  in  the 
entity  will  be  treated  as  deriving  the 
item  of  income  under  the  foregoing 
tests.  In  that  event,  both  the  interest 
holder  and  the  entity  may  be  entitled  to 
treaty  benefits  if  all  other  conditions  are 
satisfied.  See  §  1.1441-6(b)(2)  for 
procedures  for  dual  rate  claims  under 
separate  income  tax  treaties. 

rV.  Determining  Fiscal  Transparency 

A.  Generally 

The  concept  of  fiscally  transparent 
therefore  is  critical  to  the  determination 
of  whether  an  item  of  income  is  derived 
by  an  entity  or  an  interest  holder  in  an 
entity.  Paragraph  (d)(4)(ii)  of  the 
proposed  and  temporary  regulations 
provided  that  an  entity  is  treated  as 
fiscally  transparent  by  a  jurisdiction  to 
the  extent  the  jurisdiction  requires 
interest  holders  in  the  entity  to  take  into 
account  separately  on  a  current  basis 
their  respective  shares  of  the  items  of 
income  paid  to  the  entity  and  to 
determine  the  character  of  such  item  as 
if  such  items  were  realized  direcUy  from 
the  source  from  which  realized  by  the 
entity  for  purposes  of  the  tax  laws  of  the 
jurisdiction.  "The  proposed  and 
temporary  regulations  further  provided 
that  entities  that  are  fiscally  transparent 
for  U.S.  federal  income  tax  purposes 
include  partnerships,  common  trust 
funds  described  imder  section  584, 
simple  trusts,  grantor  trusts,  as  well  as 
certain  other  entities  (including  entities 
that  have  a  single  interest  holder)  that 
are  treated  as  partnerships  or  as 
disregarded  entities  for  U.S.  federal 
income  tax  purposes. 

The  IRS  and  Treasury  received 
numerous  comments  regarding  the 
definition  of  fiscally  transparent  under 
the  proposed  regulations.  The 
comments  stated  that  it  is  unclear,  in 
situations  when  multiple  foreign 
jvirisdictions  are  involved,  which 
jurisdiction's  laws  apply  in  determining 
whether  an  entity  is  fiscally  transparent. 
The  comments  further  stated  that  the 
requirement  that  all  items  of  income  be 
separately  stated  is  not  consistent  with 
the  U.S.  tax  rules  regarding 
partnerships,  which  permit  partners  not 
to  state  separately  certain  items  if  the 
outcome  is  the  same  whether  or  not  the 
item  is  separately  stated.  Commentators 
also  suggested  that  the  regulations  were 
unclear  as  to  whether  fiscal 
transparency  is  an  item  by  item 
determination  or  a  determination  made 
with  respect  to  the  entity  as  a  whole. 

In  response  to  the  conunents,  several 
simplifying  and  clarifying  changes  were 


made  to  the  regulations.  When  an  entity 
is  invoking  the  treaty,  paragraph 
(d)(3)(ii)  of  the  final  regulations 
provides  a  definition  for  purposes  of 
determining  whether  the  entity  will  be 
treated  as  fiscally  transparent  under  the 
laws  of  the  entity's  jurisdiction  with 
respect  to  an  item  of  income  received  by 
the  entity.  When  an  interest  holder  in  an 
entity  is  invoking  the  treaty,  paragraph 
(d)(3)(iii)  of  the  final  regulations 
provides  a  definition  for  purposes  of 
determining  whether  the  entity  will  be 
fiscally  transparent  under  the  laws  of 
the  interest  holder's  jurisdiction.  This 
clarifies  which  jurisdiction's  laws  apply 
in  determining  fiscal  transparency  in 
cases  in  which  multiple  foreign 
jurisdictions  are  involved. 

Paragraphs  (d)(3)(ii)  and  (iii)  of  the 
final  regulations  generally  retain  the 
definition  of  fiscally  transparent  as 
provided  by  the  proposed  and 
temporary  regulations,  with  certain 
clarifications  and  modifications.  They 
provide  that  an  entity  will  be  fiscally 
transparent  only  if  inclusion  by  the 
interest  holders  in  the  entity  is  required 
whether  or  not  an  item  of  income  is 
distributed  to  such  interest  holders  and, 
generally,  the  character  and  source  of 
the  item  in  the  hands  of  the  interest 
holder  are  determined  as  if  such  item 
were  realized  directly  from  the  source 
from  which  realized  by  the  entity.  They 
also  provide  that  fiscal  transparency  is 
determined  on  an  item  of  income  by 
item  of  income  basis.  Accordingly,  for 
example,  an  entity  can  be  fiscally 
transparent  with  respect  to  interest 
income,  but  not  with  respect  to 
dividend  income.  The  regulations 
further  provide,  however,  that  if  an  item 
of  income  is  not  separately  taken  into 
accoimt  by  its  interest  holders,  the 
entity  may  still  be  fiscally  transparent 
with  respect  to  that  item  of  income  if 
failure  to  take  the  item  of  income  into 
account  separately  does  not  result  in  a 
treatment  under  the  tax  laws  of  the 
applicable  treaty  jurisdiction  different 
from  that  which  would  be  required  if 
the  interest  holder  did  separately  take 
the  share  of  such  item  into  account. 
This  is  consistent  with  the  U.S.  tax 
provisions  with  respect  to  partnerships. 

Because  the  final  regulations  adopt  an 
item  by  item  determination  of  fiscal 
transparency,  the  provision  in  the 
proposed  regulations  stating  that 
partnerships,  common  trust  funds 
described  in  section  584,  simple  trusts, 
grantor  trusts  and  certain  other  entities 
are  fiscally  transparent  for  U.S.  federal 
income  tax  purposes  has  been  deleted 
from  the  final  regulations.  The  foregoing 
language  implied  that  fiscal 
transparency  is  determined  with  respect 
to  the  entity  as  a  whole.  Although  the 
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final  regulations  remove  this  language, 
it  is  anticipated  that  such  entities 
ordinarily  will  be  fiscally  transparent 
for  federal  income  tax  purposes  with 
regard  to  all  items  of  income  received  by 
them. 

B.  Investment  Vehicles 

Commentators  also  requested 
clarification  regarding  the  treatment  of 
investment  vehicles  that  may  be 
allowed  an  exclusion  or  deduction  from 
income  for  amounts  distributed  to 
interest  holders.  The  final  regulations 
clarify  that  if  an  entity  such  as  an 
investment  company  is  not  otherwise 
fiscally  transparent  as  defined  in 
paragraphs  (d)(3)(ii)  and  (iii)  of  the  final 
regulations,  it  will  not  be  deemed  to  be 
fiscally  transparent  merely  because  it  is 
allowed  to  exclude  or  deduct  from 
income  amoimts  distributed  to  interest 
holders.  Examples  provide  further 
guidance  with  respect  to  foreign 
investment  vehicles,  most  of  which  will 
not  be  fiscally  transparent  under  the 
final  regulations. 

C.  Treatment  of  Tax  Exempt 
Organizations 

In  addition  to  the  foregoing,  several 
commentators  suggested  that  the 
regulations  undermine  reciprocal  treaty 
exemptions  for  pension  funds  and  other 
tax  exempt  organizations  by,  for 
example,  denying  treaty  benefits  under 
circumstances  when  the  fund  or 
organization  invests  in  U.S.  LLCs  that 
are  treated  as  partnerships  for  purposes 
of  U.S.  tax  law  and  as  corporations 
under  the  laws  of  the  applicable  treaty 
jiu-isdiction.  Treasury  does  not  believe 
that  the  regulations  conflict  with  U.S. 
treaty  obligations  to  provide  reduced 
treaty  rates  to  pension  funds  and  other 
tax  exempt  organizations  investing  in 
the  United  States.  In  most  cases,  the 
denial  of  benefits  described  by 
commentators  can  be  avoided  by 
ensuring  that  the  pension  fund  or  tax 
exempt  organization  invests  directly  or 
through  an  entity  treated  as  fiscally 
transparent  under  the  laws  of  the 
jurisdiction  of  the  fund  or  organization, 
with  the  result  that  the  fund  or 
organization  will  still  be  able  to  claim 
exemptions  under  the  applicable  treaty. 
In  addition,  treaties  may  be  negotiated 
that  permit  pensions  and  other  tax 
exempt  organizations  to  invest  in  the 
United  States  through  nonfiscally 
transparent  entities  and  still  obtain 
reduced  treaty  rates.  (See  for  example 
paragraph  2(b)  of  Article  XXI  of  the 
U.S. -Canada  treaty,  with  respect  to 
pension  funds).  Further,  paragraph 
(d)(4)  gives  the  competent  authorities 
the  flexibility,  in  appropriate 
circiunstances,  to  enter  into  a  mutual 


reciprocal  understanding  that  would 
depart  from  the  rules  of  paragraph  (d) 
with  respect  to  certain  classes  of 
entities. 

D.  Treatment  of  Complex  Trusts 

The  proposed  and  temporary 
regulations  did  not  specifically  address 
the  treatment  of  section  661  trusts  that 
are  permitted  to  accumulate  income 
from  year  to  year.  Commentators 
suggested  that  they  should  be  treated  as 
fiscally  transparent  for  U.S.  tax 
purposes  because,  under  section  662, 
the  distributable  net  income  of  such 
trusts  retains  its  character  in  the  hands 
of  the  beneficiaries  if  it  is  distributed  in 
the  current  year  and  not  accumulated. 
The  definitions  of  fiscally  transparent  as 
set  forth  in  the  final  regulations  provide 
that,  in  order  for  the  entity  to  be  fiscally 
transparent  with  respect  to  an  item  of 
income,  the  interest  holder  must  be 
required  to  take  that  item  of  income  into 
account  in  a  taxable  year  whether  or  not 
the  item  is  distributed,  and  generally  the 
character  and  source  of  the  item  in  the 
hands  of  the  interest  holder  are 
determined  as  if  such  item  were  realized 
directly  from  the  source  from  which 
realized  by  the  entity. 

Thus,  to  the  extent  the  beneficiaries  of 
a  trust  are  required  under  section  662  to 
take  an  item  of  the  trust's  income  into 
account  in  a  taxable  year,  whether  or 
not  the  item  is  distributed,  and  the 
character  and  source  of  the  item  in  the 
hands  of  the  beneficiaries  are 
determined  as  if  such  item  were  realized 
directly  from  the  source  from  which 
realized  by  the  entity,  the  trust  will  be 
treated  as  fiscally  transparent  for  U.S. 
tax  purposes  with  respect  to  that  item  of 
income.  If  inclusion  by  the  interest 
holders  is  not  required  whether  or  not 
such  item  of  income  is  distributed,  or 
the  character  and  source  of  the  item  in 
the  hands  of  the  interest  holder  are 
determined  as  if  such  item  were  realized 
directly  from  the  source  from  which 
realized  by  the  entity,  the  trust  will  not 
be  treated  as  fiscally  transparent  for  U.S. 
tax  purposes.  In  determining  whether  a 
trust,  or  any  other  entity,  is  fiscally 
transparent  with  respect  to  an  item  of 
income  under  the  laws  of  any  other 
jurisdiction,  the  treatment  of  that  item 
of  income  under  the  laws  of  that 
jurisdiction  controls,  not  the  treatment 
under  U.S.  laws. 

E.  Effect  of  Anti-Deferral  Regimes 

Commentators  also  argued  that 
controlled  foreign  corporations  should 
be  treated  as  fiscally  transparent  to  the 
extent  interest  holders  are  required  to 
account  for  the  controlled  foreign 
corporation's  net  passive  income  on  a 
current  basis.  This  suggestion  was 


rejected  because  the  nature  of  an 
inclusion  under  em  anti-deferral  regime 
is  that  of  a  deemed  distribution  of  after- 
tax profits  of  the  controlled  foreign 
corporation,  while  an  inclusion  because 
an  entity  is  fiscally  transparent  is  in  the 
nature  of  a  share  of  the  item  of  income 
itself,  as  if  the  interest  holder  realized 
the  income  directly.  This  follows  from 
the  definition  of  fiscal  transparency 
contained  in  paragraph  (d)(3)(iii), 
relating  to  whether  an  entity  is  fiscally 
transparent  under  the  laws  of  the 
interest  holder's  jurisdiction. 

V.  Treatment  of  Payments  To  and  From 
Domestic  Reverse  Hybrid  Entities 

Section  1.894-lT(d)(3)  provided 
guidance  on  the  appropriate  treatment 
of  items  of  income  paid  to  an  entity  that 
is  treated  as  a  domestic  corporation  for 
U.S.  tax  purposes  but  is  treated  as 
fiscally  transparent  under  the  laws  of  an 
interest  holder's  jurisdiction  (a 
"domestic  reverse  hybrid"  entity).  That 
section  provided  that  §  1.894-lT{d)(l) 
may  not  be  applied  to  reduce  the 
amount  of  federal  income  tax  on  U.S. 
source  income  received  by  a  domestic 
reverse  hybrid  entity  through 
application  of  an  income  tax  treaty. 
Commentators  expressed  concern  that 
this  rule  did  not  provide  sufficient 
guidance  and  could  lead  to 
inappropriate  results,  noting  that  an 
item  of  income  paid  by  a  domestic 
reverse  hybrid  entity  could  be  viewed  as 
neither  "received  by"  the  interest  holder 
nor  "subject  to  tax"  because  the  interest 
holder's  jxn-isdiction  would  treat  the 
domestic  reverse  hybrid  entity  as 
fiscally  transparent.  Thus,  the  interest 
holder's  jurisdiction  would  view  the 
interest  holder  as  "receiving"  the  items 
of  income  paid  to  the  domestic  reverse 
hybrid  entity  and  as  being  "subject  to 
tax"  on  those  items  of  income  on  an 
immediate  basis,  but  may  not  recognize 
the  items  of  income  paid  by  the 
domestic  reverse  hybrid  entity  to  the 
interest  holder. 

The  IRS  and  Treasury  are  also  aware 
of  certain  abusive  structures  involving 
domestic  reverse  hybrid  entities,  which 
are  designed  to  manipulate  differences 
in  U.S.  and  foreign  entity  classification 
rules  to  produce  inappropriate 
reductions  in  U.S.  tax.  These 
transactions  give  rise  to  some  of  the 
same  concerns  that  led  to  the 
promulgation  of  the  temporary  and 
proposed  regulations  and  caused 
Congress  to  enact  section  894(c). 
Treasury  and  the  IRS  expect  to  issue 
guidance  shortly  regarding  payments  by 
domestic  reverse  hybrid  entities  to  their 
interest  holders  in  a  separate  regulation 
package.  Thus,  these  final  regulations 
reserve  on  the  question  of  eligibility  for 
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treaty  benefits  with  respect  to  payments 
by  domestic  reverse  hybrid  entities. 

Effective  Date 

The  final  regulations  apply  to  items  of 
income  paid  on  or  after  June  30,  2000. 
Withholding  agents  should  consider  the 
effect  of  these  regulations  on  their 
withholding  obligations,  including  the 
need  to  obtain  a  new  withholding 
certificate  to  confirm  claims  of  treaty 
benefits  for  items  of  income  paid  on  or 
after  the  effective  date. 

Special  Analyses 

It  has  been  determined  that  this 
treasury  decision  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Shawn  R. 
Pringle  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Xdoption  of  Amendments  to  the 
Keguiatioos 

Accordingly,  CFR  26  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  revising  the  entry  for 
section  1.894-1  to  read  in  part  as 
follows: 

Authority:  26  U.S.C,  7805.  *   *   *  Section 
1.894-1  also  issued  under  26  U.S.C.  894  and 
7701(1).  *    *   * 

Par.  2.  In  §  1.894-1,  paragraph  (d)  is 
revised  to  read  as  follows- 

§1.894-1     Income  affected  b>  treaty. 
*         *         *  ' 

(d)  Special  rule  for  items  of  income 
received  by  entities — (1)  In  general.  The 
tax  imposed  by  sections  871(a),  881(a), 
1443,  1461.  and  49^8(a)  on  an  item  of 
income  received  by  an  entity,  wherever 
organized,  that  is  fiscally  transparent 
under  the  laws  of  the  United  States  and/ 
or  any  other  jurisdiction  with  respect  to 
an  item  of  income  shall  be  eligible  for 


reduction  under  the  terms  of  an  income 
tax  treaty  to  which  the  United  States  is 
a  party  only  if  the  item  of  income  is 
derived  by  a  resident  of  the  applicable 
treaty  jurisdiction.  For  this  purpose,  an 
item  of  income  may  be  derived  by  either 
the  entity  receiving  the  item  of  income 
or  by  the  interest  holders  in  the  entity 
or,  in  certain  circumstances,  both.  An 
item  of  income  paid  to  an  entity  shall 
be  considered  to  be  derived  by  the 
entity  only  if  the  entity  is  not  fiscally 
transparent  under  the  laws  of  the 
entity's  jurisdiction,  as  defined  in 
paragraph  (d)(3)(ii)  of  this  section,  with 
respect  to  the  item  of  income.  An  item 
of  income  paid  to  an  entity  shall  be 
considered  to  be  derived  by  the  interest 
holder  in  the  entity  only  if  the  interest 
holder  is  not  fiscally  transparent  in  its 
jurisdiction  with  respect  to  the  item  of 
income  and  if  the  entity  is  considered 
to  be  fiscally  transparent  under  the  laws 
of  the  interest  holder's  jurisdiction  with 
respect  to  the  item  of  income,  as  defined 
in  paragraph  (d)(3)(iii)  of  this  section. 
Notwithstanding  the  preceding  two 
sentences,  an  item  of  income  paid 
directly  to  a  type  of  entity  specifically 
identified  in  a  treaty  as  a  resident  of  a 
treaty  jurisdiction  shall  be  treated  as 
derived  by  a  resident  of  that  treaty 
jurisdiction. 

(2)  Application  to  domestic  reverse 
hybrid  entities — (i)  In  general.  An 
income  tax  treaty  may  not  apply  to 
reduce  the  amount  of  federal  income  tax 
on  U.S.  source  payments  received  by  a 
domestic  reverse  hybrid  entity.  Further, 
notwithstanding  paragraph  (d)(1)  of  this 
section,  the  foreign  interest  holders  of  a 
domestic  reverse  hybrid  entity  are  not 
entitled  to  the  benefits  of  a  reduction  of 
U.S.  income  tax  under  an  income  tax 
treaty  on  items  of  income  received  from 
U.S.  sources  by  such  entity.  A  domestic 
reverse  hybrid  entity  is  a  domestic 
entity  that  is  treated  as  not  fiscally 
transparent  for  U.S.  tax  purposes  and  as 
fiscally  transparent  imder  the  laws  of 
the  interest  holder's  jurisdiction,  with 
respect  to  the  item  of  income  received 
by  the  domestic  entity. 

(ii)  Payments  by  domestic  reverse 
hybrid  entities.  [Reserved]. 

(3)  Definitions— H)  Entity.  For 
purposes  of  this  paragraph  (d).  the  term 
entity  shall  mean  any  person  that  is 
treated  by  the  United  States  or  the 
applicable  treaty  jurisdiction  as  other 
than  an  individual.  The  term  entity 
includes  disregarded  entities,  including 
single  member  disregarded  entities  with 
individual  owners. 

(ii)  Fiscally  transparent  under  the  law 
of  the  entity's  jurisdiction — (A)  General 
rule.  For  purposes  of  this  paragraph  (d). 
an  entity  is  fiscally  transparent  under 
the  laws  of  the  entity's  jurisdiction  with 


respect  to  an  item  of  income  to  the 
extent  that  the  laws  of  that  jurisdiction 
require  the  interest  holder  in  the  entity, 
wherever  resident,  to  separately  take 
into  account  on  a  current  basis  the 
interest  holder's  respective  share  of  the 
item  of  income  paid  to  the  entity, 
whether  or  not  distributed  to  the 
interest  holder,  and  the  character  and 
source  of  the  item  in  the  hands  of  the 
interest  holder  are  determined  as  if  such 
item  were  realized  directly  from  the 
source  from  which  realized  by  the 
entity.  However,  the  entity  will  be 
fiscally  transparent  with-respect  to  the 
item  of  income  even  if  the  item  of 
income  is  not  separately  taken  into 
account  by  the  interest  holder,  provided 
the  item  of  income,  if  separately  taken 
into  account  by  the  interest  holder, 
would  not  result  in  an  income  tax 
liability  for  that  interest  holder  different 
from  that  which  would  result  if  the 
interest  holder  did  not  take  the  item  into 
account  separately,  and  provided  the 
interest  holder  is  required  to  take  into 
account  on  a  current  basis  the  interest 
holder's  share  of  all  such  nonseparately 
stated  items  of  income  paid  to  the 
entity,  whether  or  not  distributed  to  the 
interest  holder.  In  determining  whether 
an  entity  is  fiscally  transparent  with 
respect  to  an  item  of  income  in  the 
entity's  jurisdiction,  it  is  irrelevant  that, 
imder  the  laws  of  the  entity's 
jurisdiction,  the  entity  is  permitted  to 
exclude  such  item  from  gross  income  or 
that  the  entity  is  required  to  include 
such  item  in  gross  income  but  is  entitled 
to  a  deduction  for  distributions  to  its 
interest  holders. 

(B)  Special  definitions.  For  purposes 
of  this  paragraph  (d)(3)(ii),  an  entity's 
jurisdiction  is  the  jurisdiction  where  the 
entity  is  organized  or  incorporated  or 
may  otherwise  be  considered  a  resident 
imder  the  laws  of  that  jurisdiction.  An 
interest  holder  will  be  treated  as  taking 
into  account  that  person's  share  of 
income  paid  to  an  entity  on  a  current 
basis  even  if  such  amoimt  is  taken  into 
account  by  the  interest  holder  in  a 
taxable  year  other  than  the  taxable  year 
of  the  entity  if  the  difference  is  due 
solely  to  differing  taxable  years. 

(iii)  Fiscally  transparent  under  the 
law  of  an  interest  holder's  jurisdiction — 
(A)  General  rule.  For  purposes  of  this 
paragraph  (d),  an  entity  is  treated  as 
fiscally  transparent  under  the  law  of  an 
interest  holder's  jurisdiction  with 
respect  to  an  item  of  income  to  the 
extent  that  the  laws  of  the  interest 
holder's  jurisdiction  require  the  interest 
holder  resident  in  that  jiuisdiction  to 
separately  take  into  account  on  a  current 
basis  the  interest  holder's  respective 
share  of  the  item  of  income  paid  to  the 


entity,  whether  or  not  distributed  to  the 
interest  holder,  and  the  character  and 
source  of  the  item  in  the  hands  of  the 
interest  holder  are  determined  as  if  such 
item  were  realized  directly  from  the 
source  from  which  realized  by  the 
entity.  However,  an  entity  will  be 
fiscally  transparent  with  respect  to  the 
item  of  income  even  if  the  item  of 
income  is  not  separately  taken  into 
account  by  the  interest  holder,  provided 
the  item  of  income,  if  separately  taken 
into  account  by  the  interest  holder, 
would  not  result  in  an  income  tax 
liability  for  that  interest  holder  different 
from  that  which  would  result  if  the 
interest  holder  did  not  take  the  item  into 
account  separately,  and  provided  the 
interest  holder  is  required  to  take  into 
account  on  a  current  basis  the  interest 
holder's  share  of  all  such  nonseparately 
stated  items  of  income  paid  to  the 
entity,  whether  or  not  distributed  to  the 
interest  holder.  An  entity  will  not  be 
treated  as  fiscally  transparent  with 
respect  to  an  item  of  income  under  the 
laws  of  the  interest  holder's  jurisdiction, 
however,  if,  under  the  laws  of  the 
interest  holder's  jurisdiction,  the 
interest  holder  in  the  entity  is  required 
to  include  in  gross  income  a  share  of  all 
or  a  part  of  the  entity's  income  on  a 
current  basis  year  under  any  type  of 
anti-deferral  or  comparable  mechanism. 
In  determining  whether  an  entity  is 
fiscally  transparent  with  respect  to  an 
item  of  income  under  the  laws  of  an 
interest  holder's  jurisdiction,  it  is 
irrelevant  how  the  entity  is  treated 
under  the  laws  of  the  entity's 
jurisdiction. 

(B)  Special  definitions.  For  purposes 
of  this  paragraph  (d)(3)(iii),  an  interest 
holder's  jurisdiction  is  the  jurisdiction 
where  the  interest  holder  is  organized  or 
incorporated  or  may  otherwise  be 
considered  a  resident  under  the  laws  of 
that  jurisdiction.  An  interest  holder  will 
be  treated  as  taking  into  account  that 
person's  share  of  income  paid  to  an 
entity  on  a  current  basis  even  if  such 
amount  is  taken  into  account  by  such 
person  in  a  taxable  year  other  than  the 
taxable  year  of  the  entity  if  the 
difference  is  due  solely  to  differing 
taxable  years. 

(iv)  Applicable  treaty  jurisdiction.  The 
term  applicable  treaty  jurisdiction 
means  the  jurisdiction  whose  income 
tax  treaty  with  the  United  States  is 
invoked  for  purposes  of  reducing  the 
rate  of  tax  imposed  under  sections 
871(a),  881(a),  1461,  and  4948(a). 

(v)  Resident.  The  term  resident  shall 
have  the  meaning  assigned  to  such  term 
in  the  applicable  income  tax  treaty. 

(4)  Application  to  all  income  tax 
treaties.  Unless  otherwise  explicitly 
agreed  upon  in  the  text  of  an  income  tax 


treaty,  the  rules  contained  in  this 
paragraph  (d)  shall  apply  in  respect  of 
all  income  tax  treaties  to  which  the 
United  States  is  a  party. 
Notwithstanding  the  foregoing  sentence, 
the  competent  authorities  may  agree  on 
a  mutual  basis  to  depart  from  the  rules 
contained  in  this  paragraph  (d)  in 
appropriate  circumstances.  However,  a 
reduced  rate  under  a  tax  treaty  for  an 
item  of  U.S.  source  income  paid  will  not 
be  available  irrespective  of  the 
provisions  in  this  paragraph  (d)  to  the 
extent  that  the  applicable  treaty 
jurisdiction  would  not  grant  a  reduced 
rate  under  the  tax  treaty  to  a  U.S. 
resident  in  similar  circumstances,  as 
evidenced  by  a  mutual  agreement 
between  the  relevant  competent 
authorities  or  by  a  public  notice  of  the 
treaty  jurisdiction.  The  Internal  Revenue 
Service  shall  aimounce  the  terms  of  any 
such  mutual  agreement  or  public  notice 
of  the  treaty  jurisdiction.  Any  denial  of 
tax  treaty  benefits  as  a  consequence  of 
such  a  mutual  agreement  or  notice  shall 
affect  only  payment  of  U.S.  source  items 
of  income  made  after  announcement  of 
the  terms  of  the  agreement  or  of  the 
notice. 

(5)  Examples.  This  paragraph  (d)  is 
illustrated  by  the  following  examples: 

Example  J.  Treatment  of  entity  treated  as 
partnership  by  U.S.  and  country  of 
organization,  (i)  Facts.  Entity  A  is  a  busines.s 
organization  formed  under  the  laws  of 
Country  X  that  has  an  income  tax  treaty  in 
effect  with  the  United  States.  A  is  treated  as 
a  partnership  for  U.S.  federal  income  tax 
purposes.  A  is  also  treated  as  a  partnership 
under  the  laws  of  Country  X,  and  therefore 
Country  X  requires  the  interest  holders  in  A 
to  separately  take  into  account  on  a  current 
basis  their  respective  shares  of  the  items  of 
income  paid  to  A.  whether  or  not  distributed 
to  the  interest  holders,  and  the  character  and 
source  of  the  items  in  the  hands  of  the 
interest  holders  are  determined  as  if  such 
items  were  realized  directly  from  the  source 
from  which  realized  by  A.  A  receives  royalty 
income  from  U.S.  sources  that  is  not 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States. 

(ii)  Analysis.  A  is  fiscally  transparent  in  its 
jurisdiction  within  the  meaning  of  paragraph 
(d)(3)(ii)  of  this  section  with  respect  to  the 
U.S.  source  royalty  income  in  Country  X  and, 
thus,  A  does  not  derive  such  income  for 
purposes  of  the  U.S.-X  income  tax  treaty. 

Example  2.  Treatment  of  interest  holders  in 
entity  treated  as  partnership  by  U.S.  and 
country  of  organization,  (i)  Facts.  The  facts 
are  the  same  as  under  Example  1.  A's 
partners  are  M,  a  corporation  organized 
under  the  laws  of  Country  Y  that  has  an 
income  tax  treaty  in  effect  with  the  United 
States,  and  T,  a  corporation  organized  under 
the  laws  of  Country  Z  that  has  an  income  tax 
treaty  in  effect  with  the  United  States.  M  and 
T  are  not  fiscally  transparent  under  the  laws 
of  their  respective  countries  of  incorporation. 
Country  Y  requires  M  to  separately  take  into 


account  on  a  current  basis  M's  respective 
share  of  the  items  of  income  paid  to  A, 
whether  or  not  distributed  to  M,  and  the 
character  and  source  of  the  items  of  income 
in  M's  hands  are  determined  as  if  such  items 
were  realized  directly  from  the  source  from 
which  realized  by  A.  Country  Z  treats  A  as 
a  corporation  and  does  not  require  T  to  take 
its  share  of  A's  income  into  account  on  a 
current  basis  whether  or  not  distributed. 

(ii)  Analysis.  M  is  treated  as  deriving  its 
share  of  the  U.S.  source  royalty  income  for 
purposes  of  the  U.S.-Y  income  tax  treaty 
because  A  is  fiscally  transparent  under 
paragraph  (d)(3)(iiij  with  respect  to  that 
income  under  the  laws  of  Country  Y.  Under 
Country  Z  law,  however,  because  T  is  not 
required  to  take  into  account  its  share  of  the 
U.S.  source  royalty  income  received  by  A  on 
a  current  basis  whether  or  not  distributed,  A 
is  not  treated  as  fiscally  transparent. 
Accordingly,  T  is  not  treated  as  deriving  its 
share  of  the  U.S.  source  royalty  income  for 
purposes  of  the  U.S.-Z  income  tax  treaty. 
Example  3.  Dual  benefits  to  entity  and 
interest  holder,  (i)  Facts.  The  facts  are  the 
same  as  under  Example  2,  except  that  A  is 
taxable  as  a  corporation  under  the  laws  of 
Country  X.  Article  12  of  the  U.S.-X  income 
tax  treaty  provides  for  a  source  country 
reduced  rate  of  taxation  on  royalties  of  5- 
percent.  Article  12  of  the  U.S.-Y  income  tax 
treaty  provides  that  royalty  income  may  only 
be  taxed  by  the  beneficial  owner's  country  of 
residence. 

(ii)  Analysis.  A  is  treated  as  deriving  the 
U.S.  source  royalty  income  for  purposes  of 
the  U.S.-X  income  tax  treaty  because  it  is  not 
fiscally  transparent  with  respect  to  the  item 
of  income  within  the  meaning  of  paragraph 
(d)(3)(ii)  of  this  section  in  Country  X,  its 
country  of  organization.  M  is  also  treated  as 
deriving  its  share  of  the  U.S.  source  royalty 
income  for  purposes  of  the  U.S.-Y  income  tax 
treaty  because  A  is  fiscally  transparent  under 
paragraph  (d)(3)(iii)  of  this  section  with 
respect  to  that  income  under  the  laws  of 
Country  Y.  T  is  not  treated  as  deriving  the 
U.S.  source  royalty  income  for  purposes  of 
the  U.S.-Z  income  tax  treaty  because  under 
Country  Z  law  A  is  not  fiscally  transparent. 
Assuming  all  other  requirements  for 
eligibility  for  treaty  benefits  have  been 
satisfied,  A  is  entitled  to  the  5-percent  treaty 
reduced  rate  on  royalties  under  the  U.S.-X 
income  tax  treaty  with  respect  to  the  entire 
royalty  payment.  Assuming  all  other 
requirements  for  treaty  benefits  have  been 
satisfied,  M  is  also  entitled  to  a  zero  rate 
under  the  U.S.-Y  income  tax  treaty  with 
respect  to  its  share  of  the  royalty  income. 

Example  4.  Treatment  of  grantor  trust,  (i) 
Facts.  Entity  A  is  a  trust  organized  under  the 
laws  of  Country  X,  which  does  not  have  an 
income  tax  treaty  in  effect  with  the  United 
States.  M.  the  grantor  and  owner  of  A  for  U.S. 
income  tax  purposes,  is  a  resident  of  Country 
Y,  which  has  an  income  tax  treaty  in  effect 
with  the  United  States.  M  is  also  treated  as 
the  grantor  and  owner  of  the  trust  under  the 
laws  of  Country  Y.  Thus,  Country  Y  requires 
M  to  take  into  account  all  items  of  A's 
income  in  the  taxable  year,  whether  or  not 
di.stributed  to  M.  and  determines  the 
character  of  each  item  in  M's  hands  as  if  such 
item  was  realized  directly  from  the  source 
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from  which  realized  by  A.  Countn'  X  does 
not  treat  M  as  the  owner  of  A  and  does  not 
require  M  to  account  for  A's  income  on  a 
current  basis  whether  or  not  distributed  to  M. 
A  receives  interest  income  from  U.S.  sources 
that  is  neither  portfoHo  interest  nor 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States. 

(ii)  Analysis.  A  is  not  fiscally  transparent 
under  the  laws  of  Country  X  within  the 
meaning  of  paragraph  (d)(3)(ii)  of  this  section 
with  respect  to  the  U.S.  source  interest 
income,  but  A  may  not  claim  treaty  benefits 
because  there  is  no  U.S.-X  income  tax  treaty. 
M,  however,  does  derive  the  income  for 
purposes  of  the  U.S.-Y  income  tax  treaty 
because  under  the  laws  of  Country  Y,  A  is 
fiscally  transparent. 

Example  5.  Treatment  of  complex  trust,  (i) 
Facts.  The  facts  are  the  same  as  in  Example 
4  except  that  M  is  treated  as  the  owner  of  the 
trust  only  under  U.S.  tax  law,  after 
application  of  section  672(f).  but  not  under 
the  law  of  Country  Y.  Although  the  trust 
document  governing  A  does  not  require  that 
A  distribute  any  of  its  income  on  a  current 
basis,  some  distributions  are  made  currently 
to  M.  There  is  no  requirement  under  Country 
Y  law  that  M  take  into  account  A's  income 
on  a  current  basis  whether  or  not  distributed 
to  him  in  that  year.  Under  the  laws  of 
Country  Y,  with  respect  to  current 
distributions,  the  character  of  the  item  of 
income  in  the  hands  of  the  interest  holder  is 
determined  as  if  such  item  were  realized 
directly  from  the  source  from  which  realized 
by  A.  Accordingly,  upon  a  current 
distribution  of  interest  income  to  M,  the 
interest  income  retains  its  source  as  U.S. 
source  income. 

(ii)  Analysis.  M  does  not  derive  the  U.S. 
source  interest  income  because  A  is  not 
fiscally  transparent  under  paragraph  (d){3)(ii) 
of  this  section  with  respect  to  the  U.S.  source 
interest  income  under  the  laws  of  Country  Y. 
Although  the  character  of  the  interest  in  the 
hands  of  M  is  determined  as  if  realized 
directly  from  the  source  from  which  reahzed 
by  A,  under  the  laws  of  Country  Y,  M  is  not 
required  to  take  into  account  his  share  of  A's 
interest  income  on  a  current  basis  whether  or 
not  distributed.  Accordingly,  neither  A  nor  M 
is  entitled  to  claim  treaty  benefits,  since  A  is 
a  resident  of  a  non-treaty  jurisdiction  and  M 
does  not  derive  the  U.S.  source  interest 
income  for  purposes  of  the  U.S.-Y  income  tax 
treaty. 

Example  6.  Treatment  of  interest  holders 
required  to  include  passive  income  under 
anti-deferral  regime,  (i)  Facts.  The  facts  are 
the  same  as  under  Example  2.  However, 
Country  Z  does  require  T,  who  is  treated  as 
owning  60-percent  of  the  stock  of  A,  to  take 
into  account  its  respective  share  of  the 
royalty  income  of  A  under  an  anti-deferral 
regime  applicable  to  certain  passive  income 
of  controlled  foreign  corporations. 

(ii)  Analysis.  T  is  still  not  eligible  to  claim 
treaty  benefits  with  respect  to  the  royalty 
income.  T  is  not  treated  as  deriving  the  U.S. 
source  royalty  income  for  purposes  of  the 
U.S.-Z  income  tax  treaty  under  paragraph 
(d)(3)(iii)  of  this  section  because  T  is  only 
required  to  take  into  account  its  pro  rata 
share  of  the  U.S.  source  royalty  income  by 
reason  of  Country  Z's  anti-deferral  regime. 


Example  7.  Treatment  of  contractual 
arrangements  operating  as  collective 
investment  vehicles,  (i)  Facts.  A  is  a 
contractual  arrangement  without  legal 
personality  for  all  purposes  under  the  laws 
of  Country  X  providing  for  joint  ownership 
of  securities.  Country  X  has  an  income  tax 
treaty  in  effect  with  the  United  States.  A  is 
a  collective  investment  fund  which  is  of  a 
type  known  as  a  Common  Fund  under 
Country  X  law.  Because  of  the  absence  of 
legal  personality  of  the  arrangement,  A  is  not 
liable  to  tax  at  the  entity  level  in  Country  X 
and  is  not  a  resident  within  the  meaning  of 
the  Residence  Article  of  the  U.S.-X  income 
tax  treaty.  A  is  treated  as  a  partnership  for 
U.S.  income  tax  purposes  and  receives  U.S. 
source  dividend  income.  Under  the  laws  of 
Country  X,  however,  investors  in  A  only  take 
into  account  their  respective  share  of  A's 
income  upon  distribution  from  the  Common 
Fund.  Some  of  As  interest  holders  are 
residents  of  Country  X  and  some  of  Country 
Y.  Country  Y  has  no  income  tax  treaty  in 
effect  with  the  United  States. 

(ii)  Analysis.  A  is  not  fiscally  transparent 
under  paragraph  (d)(3)(ii)  of  this  section  with 
respect  to  the  U.S.  source  dividend  income 
because  the  interest  holders  in  A  are  not 
required  to  take  into  account  their  respective 
shares  of  such  income  in  the  taxable  year 
whether  or  not  distributed.  Because  A  is  an 
arrangement  without  a  legal  personality  that 
is  not  considered  a  resident  of  Country  X 
under  the  Residence  Article  of  the  U.S.-X 
income  tax  treaty,  however,  A  does  not 
derive  the  income  for  purposes  of  the  U.S.- 
X  income  tax  treaty.  Further,  because  A  is  not 
fiscally  transparent  under  paragraph 
(d)(3)(iii)  of  this  section  with  respect  to  the 
U.S.  source  dividend  income,  A's  interest 
holders  that  are  residents  of  Country  X  do  not 
derive  the  income  as  residents  of  Country  X 
for  purposes  of  the  U.S.-X  income  tax  treaty. 

Example  8.  Treatment  of  person 
specifically  listed  as  resident  in  applicable 
treaty,  (i)  Facts.  The  facts  are  the  same  as  in 
Example  7  except  that  A  (the  Common  Fund) 
is  organized  in  Country  Z  and  the  Residence 
Article  of  the  U.S.-Z  income  tax  treaty 
provides  that  "the  term  'resident  of  a 
Contracting  State'  includes,  in  the  case  of 
Country  Z,  Common  Funds.*   *   *" 

(ii)  Analysis.  A  is  treated,  for  purposes  of 
the  U.S.-Z  income  tax  treaty  as  deriving  the 
dividend  income  as  a  resident  of  Country  Z 
under  paragraph  (d)(1)  of  this  section  because 
the  item  of  income  is  paid  directly  to  A,  A 
is  a  Common  Fund  under  the  laws  of  Country 
Z,  and  Common  Funds  are  specifically 
identified  as  residents  of  Country  Z  in  the 
U.S.-Z  treaty.  There  is  no  need  to  determine 
whether  A  meets  the  definition  of  fiscally 
transparent  under  paragraph  (d)(3)(ii)  of  this 
section. 

Example  9.  Treatment  of  investment 
company  when  entity  receives  distribution 
deductions,  and  all  distributions  sourced  by 
residence  of  entity,  (i)  Facts.  Entity  A  is  a 
business  organization  formed  under  the  laws 
of  Country  X,  which  has  an  income  tax  treaty 
in  effect  with  the  United  States.  A  is  treated 
as  a  partnership  for  U.S.  income  tax 
purposes.  Under  the  laws  of  Country  X,  A  is 
an  investment  company  taxable  at  the  entity 
level  and  a  resident  of  Country  X.  It  is  also 


entitled  to  a  distribution  deduction  for 
amounts  distributed  to  its  interest  holders  on 
a  current  basis.  A  distributes  all  its  net 
income  on  a  current  basis  to  its  interest 
holders  and,  thus,  in  fact,  has  no  income  tax 
liability  to  Country  X.  A  receives  U.S.  source 
dividend  income.  Under  Country  X  law,  all 
amounts  distributed  to  interest  holders  of 
this  type  of  business  entity  are  treated  as 
dividends  from  sources  within  Country  X 
and  Country  X  imposes  a  withholding  tax  on 
all  payments  by  A  to  foreign  persons.  Under 
Country  X  laws,  the  interest  holders  in  A  do 
not  have  to  separately  take  into  account  their 
respective  shares  of  A's  income  on  a  current 
basis  if  such  income  is  not,  in  fact, 
distributed. 

(ii)  Analysis.  A  is  not  fiscally  transparent 
under  paragraph  (d)(3)(ii)  of  this  section  with 
respect  to  the  U.S.  source  dividends  because 
the  interest  holders  in  A  do  not  have  to  take 
into  account  their  respective  share  of  the  U.S. 
source  dividends  on  a  current  basis  whether 
or  not  distributed.  A  is  also  not  fiscally 
transparent  under  paragraph  (d)(3)(ii)  of  this 
section  because  there  is  a  change  in  source 
of  the  income  received  by  A  when  A 
distributes  the  income  to  its  interest  holders 
and,  thus,  the  cheu^cter  and  source  of  the 
income  in  the  hands  of  A's  interest  holder  are 
not  determined  as  if  such  income  were 
realized  directly  from  the  source  from  which 
realized  by  A.  Accordingly,  A  is  treated  as 
deriving  the  U.S.  source  dividends  for 
purposes  of  the  U.S. -Country  X  treaty. 

Example  10,  Item  by  item  determination  of 
fiscal  transparency,  (i)  Facts.  Entity  A  is  a 
business  organization  formed  under  the  laws 
of  Country  X,  which  has  an  income  tax  treaty 
in  effect  with  the  United  States.  A  is  treated 
as  a  partnership  for  U.S.  income  tax 
purposes.  Under  the  laws  of  Country  X,  A  is 
an  investment  company  taxable  at  the  entity 
level  and  a  resident  of  Country  X.  It  is  also 
entitled  to  a  distribution  deduction  for 
amounts  distributed  to  its  interest  holders  on 
a  current  basis.  A  receives  bwth  U.S.  source 
dividend  income  and  interest  income  from 
U.S.  sources  that  is  neither  portfolio  interest 
nor  effectively  connected  with  the  conduct  of 
a  trade  or  business  in  the  United  States. 
Country  X  law  sources  all  distributions 
attributable  to  dividend  income  based  on  the 
residence  of  the  investment  company.  In 
contrast,  Country  X  law  sources  all 
distributions  attributable  to  interest  income 
based  on  the  residence  of  the  payor  of  the 
interest.  No  withholding  applies  with  respect 
to  distributions  attributable  to  U.S.  source 
interest  and  the  character  of  the  distributions 
attributable  to  the  interest  income  remains 
the  same  in  the  hands  of  As  interest  holders 
as  if  such  items  were  realized  directly  from 
the  source  from  which  realized  by  A. 
However,  under  Country  X  law  the  interest 
holders  in  A  do  not  have  to  take  into  account 
their  respective  share  of  the  interest  income 
received  by  A  on  a  current  basis  whether  or 
not  distributed. 

(ii)  Analysis.  An  item  by  item  analysis  is 
required  under  paragraph  (d)  of  this  section. 
The  analysis  is  the  same  as  Example  9  with 
respect  to  the  dividend  income.  A  is  also  not 
fiscally  transparent  under  paragraph  (d)(3)(ii) 
of  this  section  with  respect  to  the  interest 
income  because,  although  thr  character  of  the 
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distributions  dttributabie  to  the  interest 
income  in  the  hands  of  A's  interest  holders 
is  determined  as  if  realized  directly  from  the 
source  from  which  realized  by  A,  under 
Country  X  law  the  interest  holders  in  A  do 
not  have  to  take  into  account  their  respective 
share  of  the  interest  income  received  by  A  on 
a  current  basis  whether  or  not  distributed. 
Accordingly.  A  derives  the  U.S.  source 
interest  income  for  purpose  of  the  U.S.-X 
treaty. 

Example  U.  Treatment  of  charitable 
organizations,  (i)  Facts.  Entity  A  is  a 
corporation  organized  under  the  laws  of 
Country  X  that  has  an  income  tax  treaty  in 
effect  with  the  United  States.  Entity  A  is 
established  and  operated  exclusively  for 
religious,  charitable,  scientific,  artistic, 
cultural,  or  educational  purposes.  Entity  A 
receives  U.S.  source  dividend  income  from 
U.S.  sources.  A  provision  of  Country  X  law 
generally  exempts  Entity  A's  income  from 
Country  X  tax  due  to  the  fact  that  Entity  A 
is  established  and  operated  exclusively  for 
religious,  charitable,  scientific,  artistic, 
cultural,  or  educational  purposes.  But  for 
such  provision.  Entity  A's  income  would  be 
subject  to  tax  by  Country  X. 

(ii)  Analysis.  Entity  A  is  not  fiscally 
transparent  under  paragraph  (d)(3)(ii)  of  this 
section  with  respect  to  the  U.S.  source 
dividend  income  because,  under  Country  X 
law,  the  dividend  income  is  treated  as  an 
item  of  income  of  A  and  no  other  persons  are 
required  to  take  into  account  their  respective 
share  of  the  item  df  income  on  a  current 
basis,  whether  or  not  distributed. 
Accordingly,  Entity  A  is  treated  as  deriving 
the  U.S.  source  dividend  income. 

Example  12.  Treatment  of  pension  trusts. 
(i)  Facts.  Entity  A  is  a  trust  established  and 
operated  in  Country  X  exclusively  to  provide 
pension  or  other  similar  benefits  to 
employees  pursuant  to  a  plan.  Entity  A 
receives  U.S.  source  dividend  income.  A 
provision  of  Country  X  law  generally 
exempts  Entity  A's  income  from  Country  X 
tax  due  to  the  fact  that  Entity  A  is  established 
and  operated  exclusively  to  provide  pension 
or  other  similar  benefits  to  employees 
pursuant  to  a  plan.  Under  the  laws  of 
Country  X,  the  beneficiaries  of  the  trust  are 
not  required  to  take  into  account  their 
respective  share  of  A's  income  on  a  current 
basis,  whether  or  not  distributed  and  the 
character  and  source  of  the  income  in  the 
hands  of  A's  interest  holders  are  not 
determined  as  if  realized  directly  from  the 
source  from  which  realized  by  A. 

(ii)  Analysis.  A  is  not  fiscally  transparent 
under  paragraph  (d)(3)(ii)  of  this  section  with 
respect  to  the  U.S.  source  dividend  income 
because  under  the  laws  of  Country  X,  the 
beneficiaries  of  A  are  not  required  to  take 
into  account  their  respective  share  of  A's 
income  on  a  current  basis,  whether  or  not 
distributed.  A  is  also  not  fiscally  transparent 
under  paragraph  (d)(3)(ii)  of  this  section  with 
respect  to  the  U.S.  source  dividend  income 
because  under  the  laws  of  Country  X,  the 
character  and  source  of  the  income  in  the 
hands  of  A's  interest  holders  are  not 
determined  as  if  realized  directly  from  the 
source  from  which  realized  by  A. 
Accordingly,  A  derives  the  U.S.  source 
dividend  income  for  purposes  of  the  U.S.-X 
income  tax  treaty. 


(6)  Effective  date.  This  paragraph  (d) 
applies  to  items  of  income  paid  on  or 
after  Jime  30,  2000. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  lune  28,  2000. 

Jonathan  Talisman, 

Deputy  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 

[FR  Doc.  00-16761  Filed  6-30-00;  8:45  am] 

BILLING  CODE  4830-01 -P 


DFi^ARTMENT  OF  THE  INTERIOR  ' 

Mine'^ais  Manaqement  Service 

30  CFR  Part  250 
RIN1010-AC-73 

Oil  and  Gas  ana  Sulphur  Operations  in 
the  Outer  Continental  Shei< 
Production  Measurement  Document 
Incorporated  by  Reference 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  MMS  is  adding  a  production 
measurement  document  incorporated  by 
reference  to  the  regulations  governing 
oil,  gas,  and  sulphur  operations  in  the 
Outer  Continental  Shelf  (OCS).  The 
document  will  continue  to  ensure  that 
lessees  are  able  to  use  the  best  available 
and  most  accurate  technologies  while 
operating  in  the  OCS.  The  document  is 
from  the  American  Petroleum  Institxrte's 
Manual  of  Petroleum  Measurement 
Standards. 

DATES:  This  rule  is  effective  August  2, 
2000.  The  incorporation  by  reference  of 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Buffington.  Engineering  and 
Research  Branch,  at  (703)  787-1147. 
SUPPLEMENTARY  INFORMATION:  MMS  uses 
standards,  specifications,  and 
recommended  practices  developed  by 
standard-setting  organizations  and  the 
oil  and  gas  industry  as  a  means  of 
establishing  requirements  for  activities 
in  the  OCS.  This  practice,  known  as 
incorporation  by  reference,  allows  MMS 
to  incorporate  the  requirements  of 
technical  dociunents  into  the 
regulations  without  increasing  the 
volume  of  the  Code  of  Federal 
Regulations  (CFR).  MMS  currently 
incorporates  by  reference  approximately 
85  documents  into  the  offshore 
operating  regulations. 

The  regulations  found  at  1  CFR  part 
51  govern  how  MMS  and  other  Federal 


agencies  incorporate  various  documents 
by  reference.  Agencies  can  only 
incorporate  by  reference  through 
publication  in  the  Federal  Register. 
Agencies  must  also  gain  approval  from 
the  Director  of  the  Federal  Register  for 
each  publication  incorporated  by 
reference. 

Incorporation  by  reference  of  a 
document  or  publication  is  limited  to 
the  edition  of  the  document  or 
publication  cited  in  the  regulations. 
This  means  that  newer  editions, 
amendments,  or  revisions  to  documents 
already  incorporated  by  reference  in 
regulations  are  not  part  of  MMS's 
regulations. 

This  rule  adds  the  following  API 
document  to  those  currently 
incorporated  by  reference  into  MMS 
regulations: 

•  API  Manual  of  Petroleum 
Measurement  Standards  (MPMS), 
Chapter  10,  Section  9,  Standard  Test 
Method  for  Water  in  Crude  Oils  by 
Coulometric  Karl  Fischer  Titration,  First 
Edition,  November  1993. 

MMS  has  reviewed  this  document 
and  has  det'^rmined  that  it  must  be 
incorporated  into  regulations  to  ensure 
that  industry  is  able  to  use  the  best 
available  and  most  accurate 
technologies.  Our  review  shows  that  the 
option  to  use  this  standard  will  not 
impose  additional  costs  on  the  offshore 
oil  and  gas  industry.  In  fact,  industry 
will  still  have  the  option  to  use  the 
other  procedures  in  current  documents 
incorporated,  as  approved.  Therefore, 
MMS  is  including  this  document  via  a 
final  rule.  MMS  has  determined  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(3)(B))  that  pubUshing  this 
rule  as  a  notice  of  proposed  rulemaking 
would  be  contrary  to  the  public  interest. 
The  regulations  found  at  30  CFR 
250.198(a)(2)  allow  updating  documents 
without  opportunity  to  comment  when 
MMS  determines  that  the  revisions  to  a 
document  result  in  safety  improvements 
or  represent  new  industry  standard 
technology  and  do  not  impose  undue 
costs  on  the  affected  parties. 

A  summary  of  MMS's  review  of  the 
document  is  provided  below: 

API  MPMS  Chapter  10.  Section  9, 
Standard  Test  Method  for  Water  in 
Crude  Oils  by  Coulometric  Karl  Fischer 
Titration,  First  Edition,  November,  1993. 

This  document  lists  the  method  for 
directly  determining  water  in  crude  oils 
by  volume  and  weight.  It  represents  an 
industry  standard  that  would  be  newly 
used  in  the  OCS.  The  MMS  will  retain 
the  documents  from  MPMS,  Chapter  10, 
Sediment  and  Water,  that  describe  the 
other  methods  of  determining  water  in 
crude  oils. 
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Procedural  Matters 

This  is  a  very  simple  rule.  The  rule's 
purpose  is  to  add  a  document  to  those 
that  are  currently  incorporated  by 
reference  in  the  regulations.  If  MMS  did 
not  give  the  option  to  use  the  other 
techniques  incorporated  into  the 
regulations.  MMS  could  not  add  this 
document  via  a  final  rule.  The 
document  will  not  cause  any  economic 
effect  on  any  entity  (small  or  large).  It 
simply  gives  industry  standards  for 
using  an  alternate  method  to  determine 
sediment  and  water. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
the  rule  does  not  have 

Federalism  implications  because  it 
does  not  affect  the  relationship  between 
the  Federal  and  State  govenunents. 

The  rule  simply  provides  the  option 
and  guidance  to  use  new  technology.  It 
does  not  prevent  any  lessee,  operator,  or 
drilling  contractor  from  performing 
operations  on  the  OCS,  provided  they 
follow  the  regulations.  This  rule  will  not 
impose  costs  on  States  or  localities. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  enviroimient, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  does  not  have  new 
requirements.  This  rule  will  not  create 
an  inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  standards  only 
apply  to  those  lessees  who  choose  to  use 
the  new  technology.  Either  way,  the 
costs  will  be  the  same. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  There 
are  no  new  costs.  The  standards  contain 
guidance  if  lessees  use  the  new 
measurement  technology.  They  do  have 
the  option  to  use  current  technology. 
Therefore,  the  costs  will  be  the  same. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  requirements  are 
based  on  the  legal  authority  of  the  OCS 
Lands  Act  and  other  laws. 


Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  §§  3(a)  and 
3(b)(2)  of  the  Order 

Unfunded  Mandate  Reiurni  Act 
(UMRA)  of  1995  (Executive  Order 
12866) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
document  was  added  to  give  lessees  the 
option  to  use  new  technology.  If  they 
choose  to  do  so,  the  cost  will  be  the 
same.  It  does  not  contain  new 
requirements,  and  it  will  not  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  Therefore,  a  statement 
containing  the  information  required  by 
the  UMRA  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

National  Environmental  Policy  Act 
(NEPAjof  1969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  imder  the  NEPA  is 
not  required. 

Takings  Implication  Assessment 

According  to  Executive  Order  12630, 
the  proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  standards 
are  optional.  Thus,  a  Takings 
Implication  Assessment  need  not  be 
prepared  according  to  Executive  Order 
12630,  Goverrunent  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.].  The  optional 
standards  will  not  have  a  significant 
economic  effect  on  offshore  lessees  and 
operators,  including  those  that  are 
classified  as  small  businesses.  The 
Small  Business  Administration  (SBA) 
defines  a  small  business  as  having: 

•  Aimual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil,  gas,  or  natural  gas 
liquids. 


Under  the  Standard  Industrial 
Classification  code,  1381,  Drilling  Oil 
and  Gas  Wells,  MMS  estimates  that 
there  is  a  total  of  1,380  firms  that  drill 
oil  and  gas  wells  onshore  and  offshore. 
Of  these,  approximately  130  companies 
are  offshore  lessees/operators,  based  on 
current  estimates.  According  to  SBA 
estimates,  39  companies  qualify  as  large 
firms,  leaving  91  companies  qualified  as 
small  firms  with  fewer  than  500 
employees.  This  rule  imposes  no  new 
operational  requirements,  reporting 
burdens,  or  other  measures  that  would 
increase  costs  to  lessees/operators,  large 
or  small.  Therefore,  this  rule  has  no 
significant  economic  impact  on  small 
entities. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  the 
enforcement  actions  Of  MMS,  call  toll- 
free  (888)  734-3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  (5 
U.S.C.  804(2))  the  SBREFA.  This  rule: 

(a)  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 
The  main  purpose  of  this  rule  is  to  add 
industry  standards  to  give  lessees  the 
option  to  use  new  measurement 
technology  and  the  guidance  if  they 
choose  to  do  so.  The  nile  does  not  have 
new  requirements. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  cost  to  comply 
with  the  rule  is  the  same  as  current 
requirements. 

(c)  Does  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  rule  does  not 
contain  new  requirements. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

The  Department  of  the  Interior  has 
determined  that  this  regulation  does  not 
contain  information  collection 
requirements  pursuant  to  PRA  (44 
U.S.C.  3501  et  seq.).  We  will  not  be 
submitting  an  information  collection 
request  to  OMB. 
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List  ot  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts, 
Incorporation  by  reference. 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 


Dated:  )uiie  7,  2U0U. 

Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  MMS  amends  30  CFR  Part 
250  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Title  of  documents 


Authority:  43  U.S.C.  1331,  et  seq. 

2.  In  §  250.198,  in  the  table  in 
paragraph  (e),  add  the  following  in 
alpha-numerical  order: 

§  250. 1 98    Documents  incorporated  by 
reference. 


(e)* 


Incorporated  by  reference 
at 


API  MPMS,  Chapter  10,  Section  9,  Standard  Test  Method  for  Water  in  Crude  Oils  by  Coulomefric  Karl  Fischer  Ti- 
tration, First  Edition,  November  1993,  API  Stock  No.  852-30210. 


§250. 1202(a)(3),  (l)(4) 


(FR  Doc.  00-15659  Filed  &-30-00:  8:45  am] 

BILUNG  CODE  431(MyiR-P 


DEPARTMENT  OF  DEFENSE 

D'^    e  of  the  Secretary 

3?  Cf-s  P. 3^1  iqq 

^RiCARF    Civilian  Health  and  Medical 
P'^ogram  of  the  Uniformed  Services 
;CHAMPuSi   Bonus  Payments  in 

MedicaMv  Underse'ved  Areas 

-GENCt:  uiiice  01  me  secretary,  DoD. 
ACTION:  Interim  final  rule. 

summary:  This  interim  final  rule 
implements  a  bonus  payment,  in 
addition  to  the  amount  normally  paid 
under  the  allowable  charge 
methodology,  to  providers  in  medically 
underserved  areas.  For  purposes  of  this 
rule,  medically  underserved  areas  are 
the  same  as  those  determined  by  the 
Secretary  of  Health  and  Human  Services 
for  the  Medicare  program.  Such  bonus 
payments  shall  be  equal  to  the  bonus 
pajnments  authorized  by  Medicare, 
except  as  necessary  to  recognize  any 
unique  or  distinct  characteristics  or 
requirements  of  the  CHAMPUS 
program,  and  as  described  in 
instructions  issued  by  the  Director, 
OCHAMPUS.  Due  to  the  urgency  for 
such  bonus  payments  in  medically 
underserved  areas  to  alleviate  problems 
of  access  to  healthcare  coverage  caused 
by  lower  payments,  the  interim  final 
rule  making  process  has  been  utilized. 
This  rule  promotes  a  reimbvu-sement 
enhancement  to  a  limited  number  of 
providers  designed  to  increase 


CHAMPUS  beneficiary  access  to  care, 
which  also  supports  the  use  of  the 
interim  final  rule. 

DATES:  This  rule  is  effective  August  2, 
2000.  Written  comments  will  be 
accepted  until  September  1,  2000. 
ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9043. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Medical  Benefits  and 
Reimbursement  Systems.  TRICARE 
Management  Activity,  telephone  (303) 
676-3742. 

SUPPLEMENTARY  INFORMATION:  32  CFR 
Part  199,  "Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS),"  was  published  in  the 
Federal  Register  on  July  1,  1986.  This 
interim  final  rule  implements  a  bonus 
payment,  in  addition  to  the  amount 
normally  paid  under  the  allowable 
charge  methodology,  to  providers  in 
medically  underserved  areas.  For 
purposes  of  this  rule,  medically 
underserved  areas  are  the  same  as  those 
determined  by  the  Secretary  of  Health 
and  Human  Services  for  the  Medicare 
program.  Such  bonus  payments  shall  be 
equal  to  the  bonus  payments  authorized 
by  Medicare,  except  as  necessary  to 
recognize  any  unique  or  distinct 
characteristics  or  requirements  of  the 
CHAMPUS  program,  and  as  described 
in  instructions  issued  by  the  Director, 
OCHAMPUS.  If  the  Department  of 
Health  and  Human  Services  acts  to 
amend  or  remove  the  provision  for 
bonus  payments  under  Medicare, 
CHAMPUS  likewise  may  follow 


Medicare  in  amending  or  removing 
provision  for  such  payments.  To 
expedite  access  to  healthcare  coverage 
that  has  been  impacted  by  lower 
payments  in  such  medically 
underserved  areas,  the  interim  final  rule 
process  is  being  utilized.  Additionally, 
it  provides  a  reimbursement 
enhancement  that  favors  providers  in 
underserved  areas,  thus  alleviating 
healthcare  access  problems  experienced 
by  beneficiaries  residing  in  such  areas. 
Finally,  because  Medicare  previously 
established  a  bonus  payment 
reimbursement  mechanism  in  these 
areas,  our  emulation  of  this  well 
established  mechanism  complies  with 
existing  statutory  mandates  that 
CHAMPUS  follow  Medicare 
reimbursement  policy  wherever 
practicable.  This  rule  will  not 
unilaterally  increase  payments  to  all 
providers,  but  just  those  residing  in 
these  underserved  areas.  Due  to  the 
urgency  for  additional  payments  to 
ensure  beneficiary  access  to  care  in 
these  areas,  it  would  be  impracticable 
and  contrary  to  the  public's  interest  not 
to  use  the  interim  final  rule  process.  To 
do  otherwise  would  prevent 
OCHAMPUS  fi-om  fulfilling  its  duty  to 
beneficiaries  in  these  underserved  areas. 

Kt"4uldti)r\  Piu(  I'duit' 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatory  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
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comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  Interim 
Final  Rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866, 
nor  would  it  have  a  significant  impact 
on  a  substantial  niunber  of  small 
entities.  The  changes  set  forth  in  the 
interim  final  rule  are  minor  revisions  to 
the  existing  regulation. 

The  interim  final  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511).  This  rule  is  being 
issued  as  an  interim  final  rule,  with 
comment  period,  as  an  exception  to  ovu 
standard  practice  of  soliciting  public 
comments  prior  to  issuance.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs)  has  determined  that  following 
the  standard  practice  in  this  case  would 
be  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  This 
determination  is  based  on  several 
factors.  Most  importantly,  this  change 
directly  implements  a  payment  process 
already  used  by  Medicare.  All  public 
comments  are  invited. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 
Accordingly,  32  CFR  part  199  is 

amended  as  follows; 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  Chapter 
55. 

2.  Section  199.14  is  amended  by 
redesignating  paragraphs  (h)(2)  and 
(h)(3)  as  (h)(3)  and  (h)(4)  and  adding  a 
new  paragraph  (h)(2)  to  read  as  follows: 


§  1 99  1 4 
methods 


Provide!-  reimburseTser 


(h)*  *  * 

(2)  Bonus  payments  in  medically 
underserved  areas.  A  bonus  payment,  in 
addition  to  the  amount  normally  paid 
under  the  allowable  charge 
methodology,  may  be  made  to  providers 
in  medically  luiderserved  areas.  For 
purposes  of  this  paragraph,  medically 
underserved  areas  are  the  same  as  those 
determined  by  the  Secretary  of  Health 
and  Hiunan  Services  for  the  Medicare 
program.  Such  bonus  payments  shall  be 
equal  to  the  bonus  payments  authorized 
by  Medicare,  except  as  necessary  to 
recognize  any  unique  or  distinct 
characteristics  or  requirements  of  the 
CHAMPUS  program,  and  as  described 


in  instructions  issued  by  the  Director, 
OCHAMPUS. 

If  the  Department  of  Health  and 
Human  Services  acts  to  amend  or 
remove  the  provision  for  bonus 
payments  under  Medicare,  CHAMPUS 
likewise  may  follow  Medicare  in 
amending  or  removing  provision  for 
such  payments. 
***** 

Dated:  June  22,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-16264  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  10C 

(CGD07-h:*O-O62: 
RIN  2':i&-  AE46 

Special  Local  Regulations  Harbour 
Town  Fireworks  Display  Caiitxigue 
Sound.  Hilton  Head.  SC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  firal  rule. 

SUMMARY:  Temporary  Special  Local 
Regulations  are  being  adopted  for  the 
Harbour  Town  Fireworks  Display, 
Calibogue  Sound,  Hilton  Head,  SC.  The 
event  will  be  held  from  9  p.m.  to  9:30 
p.m.  local  time  on  July  4,  2000  in 
Calibogue  Sound,  Hilton  Head,  SC. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  This  rule  is  effective  fi-om  8:30 
p.m.  to  9:30  p.m.  local  time  on  July  4, 
2000  and  from  8:30  p.m.  to  9:30  p.m.  on 
July  5,  2000  in  case  of  event 
postponement  due  to  the  onset  of 
inrlpment  weather. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COD  07-00-062  and  are 
available  for  inspection  or  copying  at 
Commander,  Coast  Guard  Group,  196 
Tradd  St.,  Charleston,  SC  29401, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:.LT 
Simone  Brisco,  U.S.  Coast  Guard  Group. 
Charleston,  SC,  at  (843)  724-7628. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  InformaUun 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  because 
information  concerning  the  exact  date 
and  times  of  the  event  were  only 
recently  received.  Under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register 
because  information  concerning  the 
exact  date  and  times  of  the  event  were 
only  recently  received. 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 
danger  of  fireworks  during  the  Harbour 
Town  Display,  Calibogue  Sound,  Hilton 
Head,  SC. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  as  this  regulation 
will  only  be  in  effect  for  one  hour  in  a 
limited  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  business,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant-in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Calibogue  Sound  from  8:30 
p.m.  to  9:30  p.m.  on  July  4,  2000  (or  July 
5,  2000  if  the  event  is  postponed).  This 
special  local  regulation  wrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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because  this  rule  will  be  in  effect  for 
only  1  hour,  and  vessel  traffic  can  pass 
safely  around  the  regulated  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  {Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
and  participating  in  this  rulemaking.  We 
also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  MdHiidtes  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531—1538)  governs 
the  issuance  of  Federal  regulations  that 
require  luifunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will*not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  nile  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Enviromnent 

The  Coast  Guard  has  considered  the 
environmentcd  impact  of  this  action  and 
has  determined  imder  Figure  2-1 , 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  Recordkeeping 
Requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  Authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Temporary  §  100.35T-07-062  is 
added  to  read  as  follows: 

§  1 00.35T-07-062    Temporary  Special 
Local  Regulation,  Calibogue  Sound, 
Hart)our  Town,  Hilton  Head  sc 

(a)  Definitions. 

(1)  Regulated  Area.  A  regulated  area 
is  established  on  the  waters  of  Calibogue 
Sound,  Harbour  Town,  Hilton  Head,  SC, 
within  a  1000  foot  radius  of  a  fireworks 
launch  area  on  a  barge  in  approximate 
position  32  08.2'  N.  080  49.2'  W.  All 
coordinates  referenced  use  Datum:  NAD 
1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  coijunissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Group  Charleston,  SC. 

(b)  Special  Local  Regulations.  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited,  unless 
otherwise  authorized  by  the  Patrol 


Commander.  Spectator  craft  are  required 
to  remain  in  a  spectator  area  to  be 
established  by  the  event  sponsor  The 
Club  Group,  LTD. 

(c)  Dates.  These  regulations  are 
effective  from  8:30  p.m.  to  9:30  p.m. 
local  time  on  July  4,  2000.  If  event  is 
postponed,  they  are  effective  from  8:30 
p.m.  to  9:30  p.m.  local  time  on  July  5, 
2000. 

Dated:  June  20,  2000. 
G.W.  Sutton, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District. 
(PR  Doc.  00-16882  Filed  6-29-00;  1:19  pm] 
BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 

Coasi  Guard 

33  CFR  Part  165 

(COTP  Southeast  Alaska  0&^05] 

RIN2115-AA97 

Safety  Zone:  Gastineau  Channel. 
Juneau,  AK 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
along  the  navigable  waters  of  Gastineau 
Channel,  Juneau,  Alaska  to  encompass 
the  vessel  conducting  fireworks  display 
activities.  The  safety  zone  is  needed  to 
protect  maritime  vessels  and  to 
minimize  traffic  for  the  safety  and 
protection  of  both  the  vessel  conducting 
fireworks  display  activities  and  other 
vessels  in  the  immediate  proximity. 

This  safety  zone  will  encompass  the 
waters  within  a  300  yard  radius  of  the 
vessel  situated  at  approximately 
58°17'41''  N,  134°24'22"  W.  Entry  into, 
transit  through  or  anchoring  within  this 
Safety  Zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Southeast  Alaska  or  the  Coast  Guard 
vessel  on-scene  via  VHF-FM  chaiuiel 
16. 

DATES:  This  temporary  final  rule 
becomes  effective  at  10  p.m.  July  3,  2000 
and  terminates  at  2  a.m.  July  4,  2000. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard,  Marine  Safety  Office,  2760 
Sherwood  Lane,  Suite  2A,  Juneau, 
Alaska  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (907) 
463-2450 

FOR  FUTHER  INFORMATION  CONTACT: 
Lieutenant  Cecil  McNutt  Jr.,  Chief,  Port 
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Operations,  U.S.  Coast  Guard  Marine 
Saffity  Office  Juneau:  (907)  463-2470. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with 
requirements  of  5  U.S.C.  553(B),  the 
Coast  Guard  finds  a  good  cause  exists 
for  not  publishing  a  NPRM.  In  keeping 
with  requirements  of  5  U.S.C.  553  (d)(3), 
the  Coast  Guard  also  finds  that  cause 
exists  for  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register  due 
to  receipt  of  application  for  this  marine 
event  was  not  received  until  June  6, 
.2000.  Publication  of  a  NPRM  and  delay 
of  effective  date  would  be  contrary  to 
the  public  interest  because  immediate 
action  is  necessary  to  protect  the  safety 
of  thp  maritimp  vessel  traffic. 

Background  and  Purpose 

Each  year,  on  or  about  the  3rd  of  July, 
a  tug  vessel  with  a  barge  conducts 
fireworks  display  activities  within  an 
established  100  yd  safety  zone  (33  CFR 
165.1706)  located  on  the  navigable 
waters  of  Gastineau  Channel,  mid- 
channel  off  the  shoreline  of  the  city  of 
Juneau,  AK.  This  year  will  differ  slightly 
from  the  established  safety  zone,  in  that 
a  blast  or  fallout  radius  of  300  yards  is 
required  for  the  city  authorized  12-inch 
fireworks  display  shells  and  600  lbs  of 
Division  1.3G  (UN  0335)  Fireworks. 

This  will  occur  at  12  a.m.  ADT,  and 
will  last  approximately  1  hour.  This 
safety  zone  is  necessary  to  protect  the 
maritime  public  from  the  fallout  hazards 
created  by  the  vessel  conducting 
firework  display  activities. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  the  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  sections  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 


have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
and  not-for-profit  organizations  that  are 
not  dominant  in  their  respective  fields, 
and  governmental  jurisdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  Section  605  (b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Smfill  Entities 

In  accordance  with  Sec.  213  (a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
listed  in  ADDRESSES  in  this  preamble. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
US.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  under  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
figiu^  2-1,  paragraph  (34)(g),  of 
Commandant  Instruction  M16475.1C, 
this  temporary  final  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copving 
where  indicated  under  ADDRESSES. 

I  nfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership,  (58  FR  58093;  October  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  imfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  govenmient  or  the  private  sector 


to  incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  1 65. Tl 7-005  is 
added  to  read  as  follows: 

§  1 65.T1 7-005    Gastineau  Channel,  Juneau, 
Alaska — Safety  Zone. 

(a)  Location.  The  following  area  is  a 
temporary  safety  zone:  the  waters  in 
Juneau  Harbor  within  a  300  yard  radius 
of  the  vessel  engaged  in  firework 
display  activities,  situated  at 
approximately  58°17'41''  N.  134°24'22' 
W. 

(b)  Effective  Dates.  This  regulation 
becomes  effective  at  10  p.m.  July  3,  2000 
and  terminates  at  2  a.m.  July  4,  2000. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port-Southeast  Alaska,  or 
the  Coast  Guard  vessel  on  scene  via 
VHF-FM  Channel  16. 

Dated:  June  21,  2000. 
B.J.  Peter, 

Lieutenant  Commander.  U.S.  Coast  Guard. 
Acting  Captain  of  the  Port.  Southeast  Alaska. 
[FR  Doc.  00-16878  Filed  6-29-00;  1:19  pm) 
BtLUNG  CODE  4910-1S-P 


D  E  PART  M E^^■  OF  TRANSPORTATION 
Coas'  Guard 
33  CFR  Parties 
[CGD01-00-122] 

RIN2115-AA97 

Satetv  Zone    f'^pwo.r.Ks  Display, 

S'ovincetcw'-  '^3'^tx>r,  Provlncetown, 
MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 
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summary:  The  Coast  Guard  is 
establishing  a  safety  zone  within  a  five 
hundred  (500)  yard  radius  of  the 
fireworks  barge  in  Provincetown  Harbor, 
Provincetown,'  MA  on  July  4,  2000,  with 
a  rain  date  of  July  5,  2000"  The  safety 
zone  is  needed  to  safeguard  the  public 
from  possible  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
will  be  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Providence, 
Rhode  Island. 

EFFECTIVE  DATE:  This  rule  is  effective 
fi-om  8  p.m.  until  10  p.m.  July  4,  2000 
and  8  p.m.  until  10  p.m.  July  5,  2000, 
in  case  of  event  postponement  due  to 
the  onset  of  inclement  weather. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  John  \V.  Winter  at  Marine  Safety 
Office  Providence,  (401)  435-2335. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
then  30  days  after  Federal  Register 
publication.  Due  to  the  date  that 
conclusive  information  for  this  event 
was  received,  there  was  insufficient 
time  to  draft  and  publish  an  NPRM.  Any 
delay  encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  to  protect  the  maritime  public 
from  the  hazards  associated  with  this 
fireworks  display,  which  is  intended  for 
public  entertainment. 

Background  and  Purpose 

This  regulation  establishes  a  safety 
zone  in  all  waters  within  a  five  hundred 
(500)  yard  radius  of  the  fireworks 
launching  barge  in  Provincetown 
Harbor,  Provincetown,  MA  on  July  4, 
2000,  with  a  rain  date  of  July  5,  2000. 
This  safety  zone  is  needed  to  protect  the 
maritime  community  from  possible 
hazards  associated  with  a  fireworks 
display.  No  vessel  may  enter  the  safety 
zone  without  permission  of  the  Captain 
of  the  Port  (COTP),  Providence  RI. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  emd  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979).  We  expect  the 


economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  p&ragraph  10(e)  of  the 
regulatory  policies  and  procediu-es  of 
DOT  is  uimecessary.  This  safety  zone 
involves  a  very  small  area  of 
Provincetown  Harbor.  The  effect  of  this 
regulation  will  not  be  significant  due  to 
the  lateness  of  the  hoiu,  all  vessel  traffic 
may  safely  transit  around  this  safety 
zone,  and  the  extensive  maritime 
advisories  that  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agricultiure 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
armually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  action  under 
E.O.  13132  and  have  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Goveriunent's  having  first  provided  the 
funds  to  pay  those  costs.  This  temporary 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Propertv 

This  temporary  rule  would  not  effect 
a  taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  temporary  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  temporary  rule 
under  E.O.  13045,  Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  implementing 
this  temporary  rule  and  concluded  that, 
under  figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES^ 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures,  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05(g),  6.04-1,  6.04-6  and  160.5;  49 
CFR  1.46. 
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2.  Add  temporary  §  165.T01-122  to 

read  as  follows: 

§165  101-122     Safety  Zone    Fireworks 
Display.  Provmcetown  Harbor, 
Provincetown,  MA. 

(a)  Location.  All  waters  within  a  five 
hundred  (500)  yard  radius  of  the 
fireworks  launching  barge  located  in 
Provincetown  harbor,  Provincetown, 
MA. 

(b)  Effective  Period.  This  section  is 
effective  from  8  p.m.  until  10  p.m.  on 
July  4,  2000,  rain  date  8  p.m.  until  10 
p.m.  on  July  5,  2000,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  Providence. 

(c)  Regulations.  (1)  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  persormel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

1 1         Dated:  June  20,  2000. 
I'    J.D.  Stieb, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port,  Marine  Safety  Office 
Providence. 

[FR  Doc.  00-16880  Filed  6-29-00;  1:19  pm] 
BILUNG  CODE  4910-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

:CGD01-O0-152] 
RIN  2n5-AA97 

Security  Zone   Presidential  Visit, 
Hudson  River,  New  York 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
caidblishing  a  temporar}'  security  zone 
between  Piers  83  and  90  on  the  Hudson 
River,  Manhattan,  New  York.  This 
action  is  necessary  to  protect  the  Port  of 
New  York/New  Jersey  against  terrorism, 
sabotage  or  other  subversive  acts  and 
incidents  of  a  similar  nature  during  the 
President's  visit  to  New  York  City.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  Hudson  River. 
DATES:  This  rule  is  effective  from  6  p.m. 
•  !  tn  11  p.m.  (e.s.t.)  on  July  5,  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-152)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  Nev*f  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Isl.and,  New  York,  10305,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieuteneuit  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
Supplementary  information: 

Regulator\'  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(8).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Good 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  date  that  specific  information 
on  the  President's  visit  to  New  York 
City  was  made  available  to  the  Coast 
Guard,  there  was  insufficient  time  to 
draft  and  publish  an  NPRM.  This  event 
will  have  minimal  impact  on  the 
waterway,  vessels  may  still  transit 
through  the  western  600  yards  of  the 
950-yard  wide  Hudson  River  during  the 
President's  visit  to  the  Intrepid  Sea  Air 
and  Space  Museum,  and  the  zone  is 
only  in  effect  for  5  hoiu-s.  Additionally, 
the  New  York  City  Passenger  Ship 
Terminal  does  not  have  any  vessels 
scheduled  to  be  berthed  at  Piers  88  or 
90  diu-ing  the  event  and  do  not  expect 
to  receive  any  at  this  late  date.  Circle 
Lijie  Sightseeing  Cruises  anticipates 
only  having  to  move  2  vessels  at  Pier  83 
between  6  p.m.  (e.s.t.)  and  6:30  p.m. 
(e.s.t.)  which  they  will  be  authorized  to 
do.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  security 
interests  as  immediate  action  is  needed 
to  protect  the  Port  of  New  York/New 
Jersey  and  the  President. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  this  event  will  have  minimal 
impact  on  the  waterway,  vessels  may 
still  transit  through  the  western  600 
yards  of  the  950-yard  wide  Hudson 
River  during  the  President's  visit  to  the 
Intrepid  Sea  Air  and  Space  Museum, 
and  the  zone  is  only  in  effect  for  5 
hours.  Additionally,  the  New  York  City 
Passenger  Ship  Terminal  does  not  have 
any  vessels  scheduled  to  be  berthed  at 
Piers  88  or  90  diuing  the  event  and  do 
not  expect  to  receive  any  at  this  late 
date.  Circle  Line  Sightseeing  Cruises 
anticipates  only  having  to  move  2 


vessels  at  Pier  83  between  6  p.m.  (e.s.t.) 
and  6:30  p.m.  (e.s.t.)  which  they  will  be 
authorized  to  do. 

Background  and  Purpose 

This  zone  is  needed  to  ensiu-e  the 
security  of  the  Port  of  New  York/New 
Jersey  while  the  President  is  visiting  the 
Intrepid  Sea  Air  and  Space  Museum  in 
Manhattan.  This  security  zone  will 
safeguard  the  Port  of  New  York/?rew 
Jersey  during  his  visit  to  the  Intrepid 
Museum  against  terrorism,  sabotage  or 
other  subversive  acts  and  incidents  of  a 
similar  nature.  This  security  zone 
provides  for  an  exclusion  area  during 
the  President's  visit  at  the  museum. 
This  zone  includes  all  waters  of  the 
Hudson  River  boiuid  by  the  following 
points:  from  the  southeast  comer  of  Pier 
90,  Manhattan,  where  it  intersects  the 
seawall,  west  to  approximate  position 
40°46'10"  N  074°00'13"  W  (NAD  1983). 
south  to  approximate  position  40°45'54'' 
N  074°00'25''  W  (NAD  1983).  then  east 
to  the  northeast  comer  of  Pier  83  where 
it  intersects  the  seawall,  then  north  to 
the  point  of  beginning.  The  security 
zone  is  based  on  security  needs  for  the 
Port  of  New  York/New  Jersey  and  the 
President.  All  vessels  are  prohibited 
from  transiting  the  area  for 
approximately  five  hours  during  the 
President's  visit  at  the  Intrepid 
Museum.  The  New  York  City  Passenger 
Ship  Termined  does  not  have  any 
vessels  scheduled  to  be  berthed  at  Piers 
88  or  90  during  the  event  and  do  not 
expect  to  receive  any  at  this  late  date. 
Circle  Line  Sightseeing  Cruises 
anticipates  only  having  to  move  2 
vessels  at  Pier  83  between  6  p.m.  (e.s.t.) 
and  6:30  p.m.  (e.s.t.)  which  they  will  be 
authorized  to  do.  This  security  zone  has 
been  narrowly  tailored  to  impose  the 
least  impact  on  maritime  interests  yet 
provide  the  level  of  security  deemed 
necessary.  Entry  into  or  movement 
within  this  security  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  New  York. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regxilatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Febmar\'  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  imnecessary. 
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This  finding  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zone,  that  vessels  may  still  transit 
through  the  western  600  yards  of  the 
950-y£ird  wide  Hudson  River  while  the 
security  zone  is  in  effect.  Additionally, 
the  New  York  City  Passenger  Ship 
Terminal  does  not  have  any  vessels 
scheduled  to  be  berthed  at  Piers  88  or 
90  during  the  event  and  do  not  expect 
to  receive  any  at  this  late  date.  Circle 
Line  Sightseeing  Cruises  anticipates 
only  having  to  move  2  vessels  at  Pier  83 
between  6  p.m.  (e.s.t.)  and  6:30  p.m. 
(e.s.t.)  which  they  will  be  authorized  to 
do,  and  extensive  advance  notifications 
that  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b)  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smdl 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Hudson  River  during 
the  time  this  zone  is  activated. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
transit  through  the  western  600  yards  of 
the  950-yard  wide  Hudson  River  while 
the  security  zone  is  in  effect,  this  rule 
will  be  in  effect  for  only  five  hours,  and 
extensive  advance  notifications  which 
will  be  made.  Additionally,  the  New 
York  City  Passenger  Ship  Terminal  does 
not  have  any  vessels  scheduled  to  be 
berthed  at  Piers  88  or  90  during  the 
event  and  do  not  expect  to  receive  any 
at  this  late  date.  Circle  Line  Sightseeing 
Cruises  anticipates  only  having  to  move 
2  vessels  at  Pier  83  between  6  p.m. 
(e.s.t.)  and  6:30  p.m.  (e.s.t.)  which  they 
will  be  authorized  to  do. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  affects  on  them 


and  participate  in  the  rulemaking 
process.  The  New  York  City  Passenger 
Ship  Terminal  and  Circle  Line 
Sightseeing  Cruises  were  both  contacted 
about  the  affects  this  zone  may  have  on 
their  business.  The  Passenger  Ship 
Terminal  does  not  have  any  vessels 
scheduled  to  be  berthed  during  the 
event.  Circle  Line  anticipates  only 
having  to  move  2  vessels  between  6  p.m. 
(e.s.t.)  and  6:30  p.m.  (e.s.t.)  during  the 
event  which  they  will  be  authorized  to 
do. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  luifunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
security  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Secvuity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  GucU'd  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-152  to 
read  as  follows: 

§165.101-152     Security  Zone:  Presidential 
Visit,  Hudson  River,  New  York. 

(a)  Location.  The  following  area  is  a 
security  zone:  all  waters  of  the  Hudson 
River  bound  by  the  following  points: 
from  the  southeast  comer  of  Pier  90, 
Manhattan,  where  it  intersects  the 
seawall,  west  to  approximate  position 
40°46'10''  N  074°00'13''  W  (NAD  1983), 
south  to  approximate  position  40°45'54'' 
N  074°00"25''  W  (NAD  1983),  then  east 
to  the  northeast  comer  of  Pier  83  where 
it  intersects  the  seawall,  then  north  to 
the  point  of  beginning. 

(b)  Effective  period.  This  section  is 
effective  from  6  p.m.  (e.s.t.)  until  11 
p.m.  (e.s.t.)  on  July  5,  2000. 

(c)  Regulations,  (l)  The  general 
regulations  contained  in  33  CFR  165.33 
apoly. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  compose 
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commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  June  27,  2000. 

K.E.  Bennis, 

Captain,  U.S.  Coast  Guard;  Captain  of  the 
Port,  New  York. 

fFR  Doc.  00-16881  Filed  6-29-00;  1:19  pm] 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  165 

COTP  Southeast  Alaska  00-  008] 

RIN2115-AA97 

Safety  Zone,  Tongass  Narrows. 
Ketchikan.  AK 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
along  the  navigable  waters  of  Tongass 
Narrows,  Ketchikan,  Alaska.  The  safety 
zone  is  required  to  protect  maritime 
vessels  and  minimize  traffic  for  the 
safety  and  protection  of  both  the  vessel 
conducting  fireworks  display  activities 
and  other  vessels  in  the  immediate 
proximity.  This  safety  zone  will 
encompass  the  waters  within  a  300  yd 
radius  of  the  vessel  situated  at 
approximately  55°20'32''  N,  131°39'40" 
W.  Entry  into,  transit  through  or 
anchoring  within  this  Safety  Zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Southeast  Alaska,  or 
the  Coast  Guard  vessel  on  scene  via 
VHF. 

DATES:  This  temporary  final  rule 
becomes  effective  10  p.m.  July  4,  2000 
and  terminates  at  1  a.m.  July  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Cecil  Mc.\utt.  Marine  Safety 
Office  Juneau,  Alaska,  2760  Sherwood 
Lane,  Suite  2A,  Juneau,  Alaska  99801, 
[907]  46.3-2470. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard,  Marine  Safety  Office,  2760 
Sherwood  Lane,  Suite  2A,  Juneau, 
Alaska  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  niunber  is  (907) 
463-2450. 
SUPPLEMENTARY  INFORMATION 


Regulator)  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with 
requirements  of  5  U.S.C.  553(B),  the 
Coast  Guard  finds  a  good  cause  exists 
for  not  publishing  a  NPRM.  hi  keeping 
with  requirements  of  5  U.S.C.  553(d)(3), 
the  Coast  Guard  also  finds  that  cause 
exists  for  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register  due 
to  receipt  of  application  for  this  marine 
event  was  not  received  until  June  12, 
2000.  Publication  of  a  NPRM  and  delay 
of  effective  date  would  be  contrary  to 
the  public  interest  because  immediate 
action  is  necessary  to  protect  the  safety 
of  the  maritime  vessel  traffic. 

Background  and  Purpose 

On  or  about  the  4th  of  July,  a  tug  and 
barge  conducts  fireworks  display 
activities  within  an  established  100  yd 
safety  zone  (33  CFR  165.1708)  located 
on  the  navigable  waters  of  Tongass 
Narrows,  off  the  northern  tip  of  Pennock 
Island.  This  year  the  tug  and  barge  will 
be  positioned  approximately  55°20'32" 
N,  131°39'40"  W  and  a  blast  or  fallout 
radius  has  been  increased  to  300  yd  for 
the  fireworks  display. 

This  will  occur  at  10  p.m.  July  4,  2000 
and  ending  approximately  1  a.m.  July  5, 
2000.  This  safety  zone  is  required  to 
protect  the  maritime  public  from  the 
hazards  created  by  the  vessel 
conducting  fireworks  activities. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  the  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
and  not-for-profit  organizations  that  are 
not  dominant  in  their  respective  fields, 
and  governmental  jurisdictions  with 
populations  less  than  50,000.  For  the 


same  reasons  set  forth  in  th^above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  Section  605(b)  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

In  accordance  with  Sec.  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
listed  in  ADDRESSES  in  this  preamble. 

CoilectioD  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
§  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  temporary  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
figure  2-1,  paragraph  (34)(g),  of 
Commandant  Instruction  M16475.1C, 
this  temporary  final  rule  is  categorically 
excluded  from  further  envirorunental 
dociunentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093;  October  28. 
1993),  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 


41010  Federal  Register / Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.2. 

2.  A  new  temporary  section 

§  165.T1 7-008  is  added  to  read  as 
follows: 

§165.717-008     Tongass  Narrows, 
Ketchikan.  Alaska — Safety  Zone. 

(aj  Location.  The  following  area  is  a 
temporary  Safety  Zone:  the  waters  in 
Ketchikan  Harbor  within  a  300  yd 
radius  of  the  vessel  engaged  in  fireworks 
display  activities,  situated  at 
approximately  55°20'32''N,  131°39'40'' 
W. 

(b)  Effective  dates.  This  regulation 
becomes  effective  at  10  p.m.  July  4,  2000 
and  terminates  1  a.m.  luly  5,  2000. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  Southeast  Alaska  or 
the  Coast  Guard  vessel  on  scene  via 
VHF-FM  Channel  16. 

Dated:  June  21.  2000. 
B.).  Peter, 

Lieutenant  Commander,  U.S.  Coast  Guard, 
Acting  Captain  of  the  Port,  Southeast  Alaska. 

[FR  Doc.  00-16883  Filed  6-29-00;  1:19  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[CGD1-00-1S7] 
RIN  2115-AA97 

Safety  Zone   Manchester  Fourth  of 
July  Fireworks,  Manchester,  MA 

AGENCY:  Lodst  oudid,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Manchester  Fourth  of  July 
Fireworks,  Manchester,  MA.  The  safety 
zone  will  be  in  effect  firom  8  p.m.  until 
11  p.m.  on  Monday,  July  3,  2000.  The 
safety  zone  will  temporarily  close  all 
waters  of  Massachusetts  Bay  within  a 
four  hundred  (400)  yard  radius  of  the 
fireworks  barge  located  at  position 


42°34.05'N,  070°45.52'W.  The  safety 
zone  prohibits  entry  into  or  movement 
within  this  portion  of  Massachusetts 
Bay  and  is  needed  to  protect  the 
maritime  public  from  the  hazards  posed 
by  a  fireworks  display. 
DATES:  This  rule  is  effective  from  8  p.m. 
until  11  p.m.  on  Monday,  July  3,  2000. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Brian  J.  Downey,  Marine 
Safety  Office  Boston,  Waterways 
Management  Division,  at  (617)  223- 
3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Conclusive 
information  about  this  event  was  not 
provided  to  the  Coast  Guard  until  June 
2,  2000,  making  it  impossible  to  draft  or 
publish  a  NPRM  or  a  final  rule  30  days 
in -advance  of  its  effective  date. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display. 

Background  and  Purpose 

This  regulation  establishes  a  safety 
zone  on  the  waters  of  Massachusetts  Bay 
in  a  four  himdred  (400)  yard  radius 
around  the  fireworks  barge  located  at 
position  42°34.05'N,  070°45.52'W.  The 
safety  zone  is  in  effect  from  8  p.m.  until 
11  p.m.  on  Monday,  July  3,  2000.  This 
safety  zone  prohibits  entry  into  or 
movement  within  this  portion  of 
Massachusetts  Bay  and  is  needed  to 
protect  the  maritime  public  from  the 
dangers  posed  by  a  fireworks  display. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 


The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Due  to  the  limited  duration  of  the 
safety  zone,  the  fact  that  the  safety  zone 
will  not  restrict  the  entire  Bay,  allowing 
marines  to  freely  navigate  around  the 
safety  zone,  and  the  advance  maritime 
advisories  that  will  be  made,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Massachusetts  Bay  from  8 
p.m.  until  11  p.m.  on  July  3,  2000.  This 
safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  The  safety  zone  is 
only  3  hours  in  duration;  mariners  may 
freely  navigate  around  the  safety  zone, 
and  the  Coast  Guard  will  issue  marine 
radio  advisories  before  the  effective 
period. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  smedl 
entities  in  understanding  the  rule  so 
that  they  could  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
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annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  E.O.  13132  and  has  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

I      The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Govermnent's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

I      The  Coast  Guard  analyzed  this  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1C,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
♦hp  dnrkpt  where  indicated  under 
ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PAB-^  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1 ,  6.04-6.  and  160.5: 
49  CFR  1. 

2.  Add  temporary  §  165.T01-157  to 
read  as  follows: 

§165.T01-157  Safety  Zone:  Manchester 
Fourth  of  July  Fireworks.  Massachusetts 
Bay,  Massachusetts 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Massachusetts 
Bay  within  a  four  hundred  (400)  yard 
radius  of  the  fireworks  barge  located  at 
position  42°34.05'N,  070°45.52'W. 

(b)  Effective  Date.  This  section  is 
effective  from  8  p.m.  until  11  p.m.  on 
Monday,  July  3,  2000. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  section  165.23  of  this 
part,  entry  into  or  movement  vdthin  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  Boston. 

(2)  AH  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  persormel.  On-scene  Coast  Guard 
patrol  persormel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federed 
law  enforcement  vessels. 

Dated:  June  19,  2000. 
I.R.  Whitehead, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Boston,  Massactiusetts. 
[FR  Doc.  00-16880  Filed  6-29-00;  1:19  pml 

BILLING  CODE  4910-1 S-P 


POSTAL  SERVICE 
39  CFR  Pan  775 


National  Environmenta!  Pa, 
Implementing  Procedures 


icy 


agency:  Postal  Service  (USPS). 
action:  Final  rule. 

SUMMARY:  This  rule  corrects  an  oversight 
in  wording  in  the  Postal  Service's 
National  Envirorunental  Policy  Act 
(NEPA)  regulations  concerning 
procediues  and  categorical  exclusions. 


EFFECTIVE  DATE:  This  regulation  is 
effective  June  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  L.  Koetting,  Aitorney.  U.S.  Postal 
Service.  475  LEnfanl  Plaza,  SW. 
Washington.  DC  20260-1135,  phone 
(202)  268-4818. 

SUPPLEMENTARY  INFORMATION:  On  August 
27.  1998,  the  Postal  Service  published 
in  the  Federal  Register,  final  regulations 
on  procedures  and  categorical 
exclusions  regarding  NEPA  (63  FR 
45719).  After  the  pubhcation  of  the 
regulations,  it  was  discovered  that  an 
error  had  been  made  in  language  in 
section  775.9(a)(1).  Specifically,  it  was 
not  intended  that  a  written 
determination  not  to  prepare  an 
environmental  assessment  be  required 
for  all  actions.  When  these  regulations 
were  proposed  on  August  11,  1997  (62 
FR  42958),  the  Postal  Service  expanded 
the  list  of  postal  activities  that  were 
subject  to  NEPA  review  and  also 
expanded  the  list  of  categorical 
exclusions.  Previous  and  current 
internal  guidance  for  facilities  programs 
and  projects  requires  a  checklist  for  all 
facility  actions,  while  previous  and 
current  internal  guidance  for 
operational  activities  only  requires  a 
checklist  for  certain  actions  that  exceed 
certain  higher  level  financial  approval 
requirements.  When  these  regulations 
were  finalized,  internal  facilities  policy 
was  inadvertently  carried  over  to  all 
activities.  This  was  not  intended  and  is 
inconsistent  with  internal  guidance  and 
the  purpose  for  establishing  categorical 
exclusions.  Postal  policy,  as  discussed 
in  the  August  1997  notice,  requires  a 
checklist  to  screen  for  potential 
envirorunental  concerns,  but  it  was  not 
intended  to  do  one  for  all  activities, 
even  if  categorically  excluded. 

In  a  further  development,  it  was 
recently  discovered  that  a  sentence  in 
the  regulations  was  inadvertently 
dropped  during  the  codification 
process.  In  §  775.9(b)(1),  the  original 
second  sentence  in  the  1997  version  of 
the  published  regulations  in  Title  39, 
Code  of  Federal  Regulations  was 
dropped  out  of  the  version  of  the 
regulations  published  in  1999.  The  old 
second  sentence  was  to  have  become  the 
third  sentence  in  §  775.9(b)(1). 

In  light  of  the  foregoing,  the  Postal 
Service  adopts  the  following  minor 
revisions  to  its  NEPA  regulations. 

List  of  Subjects  in  39  CFR  Part  775 

Environmental  impact  statements. 

Accordingly,  the  Postal  Service 
amends  39  part  775  as  follows: 
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PART  775~NATiONAL 
ENVIRONMENTAL  PQl 
PROCEDURES 


ACT 


1.  The  authority  citation  for  39  CFR 
part  775  continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  42  U.S.C.  4321  et 
seq;  40  CFR  1500.4. 

2.  Amend  §  775.9  by  revising  the 
introductory  text  of  paragraph  (a)(1)  and 
adding  a  sentence  after  the  second 
sentence  in  paragraph  (b)(1)  to  read  as 
follows: 

§775.9    Environmental  evaluation  process. 

(a)  All  actions — (1)  Assessment  of 
actions.  An  environmental  checklist 
may  be  used  to  support  a  record  of 
environmental  consideration  as  the 
determination  that  the  proposed  action 
does  not  require  an  environmental 
assessment.  An  environmental 
assessment  must  be  prepared  for  each 
proposed  action  except  that  an 
assessment  need  not  be  made  if  a 
determination  is  made  that: 
***** 

(b)  Additional  requirements  for 
facility  actions.  (1)    *   *   *  An 
environmental  assessment  report, 
however,  is  not  required  until  the 
contending  project  sites  have  been 
determined.  *   *   * 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-16674  Filed  6-30-00;  8:45  am] 

BILUNO  CODE  7710-1 2-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA- 141 2.  MM  DocKe-  No.  99-291;  RM- 
9665] 

Digital  Television  Broadcasi  Se,'vice; 
Reno  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Sarkes  Tarzian,  Inc.,  licensee 
of  Station  KTVN(TV),  Reno,  Nevada, 
substitutes  DTV  Chaimel  13  for  DTV 
Chaimel  32  at  Reno,  Nevada.  See  64FR 
52486,  September  29,  1999.  DTV 
Chaimel  1 3  can  be  allotted  to  Reno  at 
coordinates  (39-18-45  N.  and  119-53- 
00  W.)  with  a  power  of  12,  HAAT  of  906 
meters  and  with  a  DTV  service 
population  of  481  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  14,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-291, 
adopted  June  26,  2000,  and  released 
June  29,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center,  445  12th  Street,  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S  C.  154,  303,  334.  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Nevada,  is  amended  by  removing  DTV 
Channel  32  and  adding  DTV  Channel  13 
at  Reno. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  00-16777  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATtONS 
COMMISSION 

4:  CFR  Part  73 

(DA-1413,  MM  Docket  No.  99-262    RM 
9648] 

Digital  Television  Broadcast  Service 
Las  Vegas  NV 

agency:  reueral  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Journal  Broadcast 
Corporation,  licensee  of  Station  KTNV, 
Las  Vegas,  Nevada,  substitutes  DTV 
Channel  12  for  DTV  Channel  17  at  Las 
Vegas,  Nevada.  See  64  FR  38621,  July 
19,  1999.  DTV  Channel  12  can  be 
allotted  to  Las  Vegas  at  coordinates  (35- 
56-^3  N.  and  115-02-32  W)  with  a 


power  of  26.4,  HAAT  of  610  meters  and 
with  a  DTV  service  population  of  738 
thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  14,  2000. 
FOB  FURTHER  INFORMATION  CONTACT:  Pam 
Bluiiieiiliidi,  Mdb.s  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  ul  the  Cummissiun's  Report 
and  Order,  MM  Docket  No.  99-252, 
adopted  June  26.  2000,  and  released 
June  29,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 
§73.622    [Amended] 

2.  SecUon  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Nevada,  is  amended  by  removing  DTV 
Channel  17  and  adding  DTV  Channel  12 
at  Las  Vegas. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  00-16776  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1261    MM  Docket  No  99-~287   RM- 
9712] 

Radio  Broadcasting  Services;  Sulphur 
Bluff,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Chaimel 
259A  to  Sulphur  Bluff,  Texas,  in 
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response  to  a  petition  filed  by  Sulphur 
Bluff  Radio  Broadcasting  .  See  64  FR 
52487.  September  29,  1999.  The 
coordinates  for  Channel  259A  at 
Sulphur  Bluff  are  33-23-03  NL  and  95- 
22-59  WL.  There  is  a  site  restriction  2.7 
kilometers  (1.7  miles)  northeast  of  the 
community.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Chaimel  259A  at  Sulphur 
Bluff  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  July  24.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-287, 
adopted  May  31,  2000,  and  released 
June  9,  2000.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diu-ing  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

fnllnws- 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.Aufhoritv:  47  U.S.C.  154,  303,  334  and  336. 
§73  202    iAmended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Sulphur  Bluff,  Channel  259A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

.'hi'e/.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  00-16681  Filed  6-30-00;  8:45  am] 

aiL'JHC,  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00   -1245    MM  Docket  No.  99-84;  RM- 
9501,  RM-9594; 

Radio  Broadcasting  Services    Strartofc 
and  Lincoln  NH 

AGENCv   Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Peter  George,  allots  Channel 
254A  to  Stratford,  NH,  as  the 
community's  first  local  aural  service. 
See  64  FR  14429,  May  21,  1999. 
Channel  254A  can  be  allotted  to 
Stratford  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.6  kilometers  (5.3  miles) 
north,  at  coordinates  44-43-54  NL;  71- 
34-10  WL,  to  avoid  a  short-spacing  to 
vacant  and  unapplied-for  Channel  256A 
at  Whitefield,  NH.  Canadian 
concurrence  in  the  allotment  has  been 
obtained  since  Stratford  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Ccinadian  border.  The  petition  and 
counterproposal  filed  by  Barry  P. 
Lunderville  to  allot  Chaimel  254A  to 
Lincoln,  NH,  is  dismissed  for  failure  to 
comply  with  the  subscription  and 
verification  requirements  of  Section 
1.52  of  the  Commission's  Rules.  A  filing 
window  for  Chaimel  254A  at  Stratford 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  July  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-84, 
adopted  May  31,  2000,  and  released  Julv 
9,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Hampshire,  is 
amended  by  adding  Stratford,  Channel 
254A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  00-16682  Filed  6-30-00:  8:45  am] 
BILUNG  CODE  6712-01-l> 


FEDFRA.  COMMUNICATIONS 

COMMiSSiOW 

47  CFR  Part  73 

[DA  No.  00-1259;  MM  Docket  No.  98-128; 
RM-9308  and  RM-9385] 

Raaic  B'caocasting  Services;  Crystal 

Paiis  ana  Republic,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
235A  at  Crystal  Falls,  Michigan,  in 
response  to  a  petition  filed  by  Results 
Broadcasting  of  Iron  Mountain,  Inc.  See 
63  FR  40253,  July  28.  1998.  The 
coordinates  for  Channel  235A  at  Crystal 
Falls  are  46-09-05  and  88-22-01.  There 
is  a  site  restriction  7.4  kilometers  (4.6 
miles)  north  of  the  community.  In 
response  to  a  counterproposal  filed  by 
Crystal  Radio  Company,  we  shall  also 
allot  Channel  244A  at  Republic, 
Michigan,  at  coordinates  46-26-09  and 
88-07-12.  There  is  a  site  restriction  11.5 
kilometers  (7.2  miles)  west  of  the 
community.  Canadian  concurrence  has 
been  received  for  the  allotment  of 
Channel  244A  at  Republic.  Although 
Canadian  concurrence  has  been 
requested  for  the  allotment  of  Channel 
235A  at  Crystal  Falls,  notification  has 
not  yet  been  received.  Therefore, 
operation  with  the  facilities  specified 
for  Crystal  Falls  herein  is  subject  to 
modification,  suspension,  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
USA-Canada  FM  Broadcast  Agreement 
or  if  specifically  objected  to  by  Canada. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-128, 
adopted  May  31,  2000,  and  released 
June  9,  2000.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  2  35 A  at  Crystal  Falls 
and  by  adding  Repubhc,  Channel  244A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-16680  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  TRANSPU-RIATION 
Office  of  the  Secretary 

49  CFR  Part  1 

[Docket  Nc   0 ST   2000-7581] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the 
Administrators  of  the  National 
Highway  Traffic  Safety  Administration 
and  the  Federal  Motor  Garner  Safety 
Administration 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  Section  101(f)  of  the  Motor 
Carrier  Safety  Improvement  Act  of  1999 
provides  that  the  authority  imder  title 
49,  United  States  Code,  to  promulgate 
safety  standards  for  commercial  motor 
vehicles  and  equipment  subsequent  to 
initial  manufacture  is  vested  in  the 
Secretary  and  may  be  delegated. 
Accordingly,  by  this  action,  the 


Secretary  delegates  to  the  Administrator 
of  the  National  Highway  Traffic  Safety 
Administration  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufacture  when  the  standards  are 
based  upon  and  similar  to  a  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
promulgated  under  chapter  301  of  title 
49,  U.S.C.  The  Administrator  may 
promulgate  a  standard  simultaneously 
with  the  FMVSS  on  which  it  is  based. 
The  authority  to  promulgate  safety 
standards  for  commercial  motor 
vehicles  and  equipment  subsequent  to 
initial  manufacture  is  delegated  to  the 
Administrator  of  the  Federal  Motor 
Carrier  Safety  Administration  when  the 
standards  are  not  based  upon  and 
similar  to  an  FMVSS  promulgated  under 
chapter  301  of  title  49,  U.S.C. 
EFFECTIVE  DATE:  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Womack,  Office  of  the  Chief 
Counsel,  HCC-01,  (202)  366-9511, 
National  Highway  Traffic  Safety 
Administration,  or  Ms.  Judith  A. 
Rutledge,  Office  of  the  Chief  Counsel, 
(MC-CC).  (202)  366-2519,  Federal  Motor 
Carrier  Safety  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
commimications  software  from  the 
Government's  Printing  Office  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nara. 

Background 

Effective  October  9.  1999,  the 
Secretary  of  Transportation  rescinded 
the  authority  of  the  Federal  Highway 
Administrator  to  perform  motor  carrier 
safety  functions  and  operations  and 
redelegated  it  to  the  Director  of  a  newly 
established  Office  of  Motor  Carrier 
Safety  in  the  Department  of 
Transportation.  (64  FR  56270,  October 
19,  1999;  64  FR  58356.  October  29, 
1999.)  This  action  was  consistent  with 
section  338  of  the  Fiscal  Year  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
(Pub.  L.  106-69),  as  amended  by  Pub.  L. 
106-73,  which  prohibits  the  Federal 
Highway  Administration  from  spending 


funds  made  available  or  limited  in  that 
Act  to  carry  out  such  functions.  On 
December  9,  1999,  the  Motor  Carrier 
Safety  Improvement  Act  of  1999  (MCSI 
Act)  (Public  Law  No.  106-159,  113  Stat. 
1748)  was  enacted  for  the  purpose  of 
establishing  the  Federal  Motor  Carrier 
Safety  Administration  effective  January 
1,  2000.  As  we  noted  in  a  prior 
delegation  to  the  FMCSA,  49  U.S.C. 
113(f),  as  enacted  by  section  101(a)  of 
the  MCSI  Act,  states  that  the  Federal 
Motor  Carrier  Safety  Administrator  shall 
carry  out  a  number  of  duties  and  powers 
related  to  motor  Ccurier  and  motor 
carrier  safety  and  gives  the  Secretary 
discretion  to  delegate  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufactiire.  As  a  result.  Part  1  of  title 
49,  CFR,  was  amended  to  reflect  this 
new  provision  by  substituting  the  words 
"Administrator  of  the  Federal  Motor 
Carrier  Safety  Administration"  for  the 
words  "Director  of  the  Office  of  Motor 
Carrier  Safety."  (65  FR  220,  January  4, 
2000.)  It  was  also  amended  to  reflect  the 
Federal  Motor  Carrier  Safety 
Administration  as  an  organization 
within  the  Department  of 
Transportation  and  to  describe  its 
general  responsibilities.  Id.  In  addition, 
section  1.73  of  this  Part  was  amended  in 
accordance  with  section  101(f)  of  the 
MCSI  Act  to  reflect  the  Secretary's 
reservation  to  himself  of  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufacture.  Id.  "These  amendments 
were  effective  January  1,  2000. 

This  rule  amends  49  CFR  Part  1  to 
reflect  the  Secretary's  decision  to  now 
delegate  to  the  National  Highway  Traffic 
Safety  Administrator  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  already  in  use  when  the 
standards  are  based  upon  and  similar  to 
an  FMVSS  promulgated  under  chapter 
301  of  title  49,  U.S.C.  hi  issuing 
standards  imder  this  delegation,  the 
Administrator  will  coordinate  with  the 
Federal  Motor  Carrier  Safety 
Administrator.  This  rule  also  amends 
Part  1  to  delegate  to  the  Federal  Motor 
Carrier  Safety  Administrator  the 
authority  to  promulgate  safety  standards 
for  commercial  motor  vehicles  and 
equipment  already  in  use  when  the 
standards  are  not  based  upon  and 
similar  to  an  FMVSS  promulgated  under 
chapter  301  of  title  49,  U.S.C.  Nothing 
in  this  rule  changes  the  existing 
authority  of  the  Federal  Motor  Carrier 
Safety  Administration  to  promulgate 
standards  relating  to  motor  carrier 
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operations  and  maintenance  of 
commercial  motor  vehicles,  to  inspect 
vehicles  and  equipment  for  compliance 
with  applicable  safety  standards  and 
maintenance  requirements,  and  to  take 
enforcement  action  as  necessary. 

The  Administrators  of  the  National 
Highway  Traffic  Safety  Administration 
and  the  Federal  Motor  Carrier  Safety 
Administration  have  the  authority  to 
redelegate  the  functions  described  in 
tliis  document  if  not  inconsistent  with 
statute,  departmental  regulations, 
policies,  and  orders  governing 
delegation  of  functions. 

As  the  rule  relates  to  Departmental 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  under  5  U.S.C.  553(b).  This 
action  makes  no  substantive  changes  to 
the  motor  carrier  safety  regulations. 
Therefore,  prior  notice  and  opportunity 
to  comment  are  uimecessary,  and  good 
cause  exists  under  5  U.S.C.  553(d)(3)  to 
dispense  with  the  30-day  delay  in  the 
effective  date  requirement  so  that  the 
National  Highway  Traffic  Safety 
Administration  and  the  Federal  Motor 
Carrier  Safety  Administration  may 
immediately  operate  pursuant  to  the 
changes  noted  below. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Issued  this  22nd  day  of  June,  2000  at 
Washington.  DC. 
Rodney  E.  Slater, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  49  CFR  Part  1  a^ 
follows: 

PART  1— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  2104(a);  Pub.  L.  101- 
552;  28  U.S.C.  2672,  31  U.S.C.  3711  (a)(2).  46 
U.S.C.  2104(a). 

2.  In  §  1.50  add  paragraph  (n)  to  read 
as  follows; 

§1.50     Delegation  to  the  Nationa'  Highway 
Traffic  Safety  Administrator 
***** 

(n)  Carry  out,  in  coordination  with  the 
Federal  Motor  Carrier  Safety 
Administrator,  the  authority  vested  in 
the  Secretary  by  subchapter  III  of 
chapter  311  and  section  31502  of  title 
49,  U.S.C,  to  promulgate  safety 
standards  for  commercial  motor 
vehicles  and  equipment  subsequent  to 


initial  manufacture  when  the  standards 
are  based  upon  and  similar  to  a  Federal 
Motor  Vehicle  Safety  Standard 
promulgated,  either  simultaneously  or 
previously,  under  chapter  301  of  title 
49,  U.S.C. 

§1.73    (Amended] 

3.  Amend  §  1.73  as  follows: 

a.  Amend  paragraph  (g)  by  removing 
the  word  "for"  the  first  time  it  is  used 
and  adding  the  word  "that"  in  its  place, 
and  by  adding  before  the  period  "is 
limited  to  standards  that  are  not  based 
upon  and  similar  to  a  Federal  Motor 
Vehicle  Safety  Standard  promulgated 
under  chapter  301  of  title  49,  U.S.C." 

b.  Amend  paragraph  (1)  by  removing 
the  word  "for"  the  first  time  it  is  used 
and  adding  the  word  "that"  in  its  place, 
and  by  adding  before  the  period  "is 
limited  to  standards  that  are  not  based 
upon  and  similar  to  a  Federal  Motor 
Vehicle  Safety  Standard  promulgated 
under  chapter  301  of  title  49,  U.S.C." 

[FR  Doc.  00-16623  Filed  6-3O-O0;  8:45  am] 

BILUNG  CODE  4910-62-f> 


DEPARTMFNT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

5C  CFR  Pan  622 

[Docket  Nc    000503121-0189-02;  I.D. 

030600A' 

RIN  0648-AN07 

Fisheries  ot  the  Caribbean  Guff  of 
Mexico,  and  South  Atlantic   Coasta' 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic, 
Catch  Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  (framework 
procedure)  of  the  Fishery  Management 
Plan  for  the  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP),  NMFS  issues  this 
final  rule  to:  Increase  the  annual  total 
allowable  catch  (TAC)  and  increase  the 
commercial  trip  limit  off  the  southeast 
coast  of  Florida  for  Atlantic  group  king 
mackerel;  and  increase  the  TAC,  modify 
the  commercial  trip  limits  applicable  off 
Florida,  and  increase  the  recreational 
bag  limit  for  Atlantic  group  Spanish 
mackerel.  The  intended  effects  of  this 
rule  are  to  maintain  healthy  stocks  of 


king  and  Spanish  mackerel  while  still 
allowing  catches  by  important 
commercial  and  recreational  fisheries. 
DATES:  This  final  rule  is  effective  August 
2,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steve  Branstetter;  telephone:  727-570- 
5305;  fax:  727-570-5583;  e-mail: 
Steve.Branstetter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  under  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils  and  was 
approved  and  implemented  by  NMFS 
through  regulations  at  50  CFR  part  622. 
In  accordance  with  the  framework 
procedure,  the  South  Atlantic  Fishery 
Management  Council  (Council) 
recommended,  and  NMFS  published,  a 
proposed  rule  (65  FR  31132,  May  16, 
2000)  to:  Increase  the  annual  TAC  and 
increase  the  commercial  trip  limit  off 
the  southeast  coast  of  Florida  fm 
Atlantic  group  king  mackerel;  and 
increase  the  TAC,  modify  the 
commercial  trip  limits  applicable  off 
Florida,  and  increase  the  recreational 
bag  limit  for  Atlantic  group  Spanish 
mackerel.  The  proposed  rule  described 
the  need  and  rationale  for  these 
measures,  which  are  not  repeated  here. 

Comments  and  Responses 

One  public  comment  on  the  proposed 
rule  was  received  from  the  Council. 

Comment:  The  Council  reiterated  its 
support  for  a  TAC  of  7.04  million  lb 
(3.19  million  kg)  for  Atlantic  group 
Spanish  mackerel;  noted  that  the 
regulations  would  relieve  restrictions, 
consistent  with  conserving  the  resource, 
and  would  benefit  fishers  who  had 
experienced  necessary  restrictions  in 
the  past;  and  urged  timely 
implementation  of  the  regulations. 

Response:  NMFS  agrees  that  the 
Council's  proposed  actions  are 
appropriate,  has  approved  them,  and  is 
implementing  them  by  this  final  rule. 

Change  from  the  Proposed  Rule 

The  proposed  rule  inadvertently  did 
not  include  the  revision  of  the  adjusted 
quota  for  Atlantic  group  Spanish 
mackerel  that  results  automatically  from 
the  increase  in  TAC.  This  final  rule 
incorporates  the  appropriate  revision  in 
§  622.44(b)(2). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Chief  Coimsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
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this  rulo  vviis  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  firom  the  language 
used  in  this  final  rule.  Comments 
should  be  sent  to  the  Southeast  Regional 
Office,  NMFS.  9721  Executive  Center 
Drive  N.,  St.  Petersburg.  FL  33702. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  |une  27.  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 

as  fnllows: 


PART  522-F!SHERiE 
CARIBBEAN  GUl-  i 
ATLANTIC 


>  OF  THE 
ND  SOUTH 


1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.39,  paragraph  {c)(l)(iii)  is 
revised  to  read  as  follows: 

§622.39    Bag  and  possession  limits. 


(c)  *   *   * 
(1)  *   *   * 

(iii)  Atlantic  migratory  group  Spanish 
mackerel — 15. 


3.  In  §622.42,  paragraphs  {c)(l)(ii) 
and  (c)(2)(ii)  are  revised  to  read  as 
follows: 

§  622.42     Quotas. 

***** 

(c)*  *  * 

(D*  *  * 

(ii)  Atlantic  migratory  group.  The 
quota  for  the  Atlantic  migratory  group  of 
king  mackerel  is  3.71  million  lb  (1.68 
million  kg).  No  more  than  0.40  million 
lb  (0.18  million  kg)  may  be  harvested  by 
purse  seines. 
***** 

(2)*    *    * 

(ii)  Atlantic  migratory  group.  The 
quota  for  the  Atlantic  migratory  group  of 


Spanish  mackerel  is  3.87  million  lb 
(1.76  million  kg). 

***** 

4.  In  §622.44,  paragraph  (a)(l)(iii), 
paragraphs  (b)(l)(ii)(A)  and  (B),  and  the 
first  sentence  of  paragraph  (b)(2)  are 
revised  to  read  as  follows: 

§622.44    Commercial  trip  limits. 

***** 

(a)  *  *  * 

(1)  *  *  * 

(iii)  In  the  area  between  28°47.8'  N. 
lat.  and  25°20.47'  N.  lat.,  which  is  a  line 
directly  east  ft"om  the  Miami-Dade/ 
Monroe  County,  FL,  boundary,  king 
mackerel  in  or  from  the  FEZ  may  not  be 
possessed  on  board  or  landed  from  a 
vessel  in  a  day  in  amounts  exceeding  75 
fish  from  April  1  through  October  31. 
***** 

(b)*  *  * 
(D*  *  * 
(ii)  *  *  * 

(A)  From  April  1  through  November 
30,  in  amounts  exceeding  3,500  lb 
(1,588  kg). 

(B)  From  December  1  until  75  percent 
of  the  adjusted  quota  is  taken,  in 
amounts  as  follows: 

(2)  Mondays  through  Fridays — 
unlimited. 

(2)  Saturdays  and  Sundays — not 
exceeding  1,500  lb  (680  kg). 
***** 

(2)  For  the  purpose  of  paragraph 
(b)(l)(ii)  of  this  section,  the  adjusted 
quota  is  3.92  million  lb  (1.64  million 
kg).  *   *   * 

***** 

[PR  Doc.  00-16774  Filed  6-30-00;  8:45  am] 
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RIN  0648-AK96 

Fisheries  of  the  Caribbean   Gulf  of 
Mexico  and  South  Atlantic   Reef  Fish 
Fishery  of  the  Gulf  of  Mexico. 
Amendment  ^7 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  17  to  the 
Fishery  Management  Plan  for  the  Reef 


Fish  Resources  ot  the  Gulf  of  Mexico 
(FMP).  Amendment  17  and  this  final 
rule  extend  the  current  commercial  reef 
fish  vessel  permit  moratorium,  which  is 
effective  through  December  31,  2000,  for 
5  years  through  December  31,  2005.  The 
purpose  of  the  moratorium  is  to  provide 
a  stable  environment  in  the  fishery 
necessary  for  evaluation  and 
development  of  a  more  comprehensive 
controlled  access  system  for  the  entire 
commercial  reef  fish  fishery. 

DATES:  This  rule  is  effective  August  2, 
2000. 

FOR  FURTHER  iNFORMATiQN  CONTACT: 
Michael  Barnette,  727-570-5305;  fax: 
727-570-5583;  e-mail: 
Michael.Barnette@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  is  managed  under  the  FMP 
as  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  approved  and  implemented  by 
NMFS,  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  by  regulations 
at  50  CFR  part  622. 

On  December  17,  1999,  NMFS 
announced  the  availability  of 
Amendment  1 7  and  requested 
comments  on  the  amendment  (64  FR 
70678).  NMFS  approved  Amendment  17 
on  March  16,  2000,  and  published  a 
proposed  rule  to  implement  the  5-year 
extension  of  the  current  commercial  reef 
fish  vessel  permit  moratorium,  which 
would  otherwise  expire  on  January  1, 
2001,  in  Amendment  17  and  requested 
comments  on  it  (65  FR  14518,  March  17, 
2000).  The  background  and  rationale  for 
the  measure  in  the  amendment  and 
proposed  rule  are  contained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here. 

Comments  and  Responses 

One  comment  from  the  Department  of 
the  Interior  (DOI)  was  received  on 
Amendment  17.  The  DOI  requested  an 
extension  of  the  comment  period  due  to 
the  inability  to  respond  with  comments 
in  the  allotted  time.  However,  the  60- 
day  comment  period  for  the  amendment 
is  set  by  section  304  of  the  Magnuson- 
Stevens  Act  and  cannot  be  extended. 

No  comments  were  received  on  the 
proposed  rule. 

Classification 

The  Administrator,  Southeast  Region, 
NMFS,  determined  that  Amendment  17 
is  necessary  for  the  conservation  and 
management  of  the  reef  fish  fishery  and 
that  it  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
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This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Tne  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule.  Comments 
should  be  sent  to  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N,.  St.  Petersburg.  PL  33702. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

Dated:  June  27,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §622.4,  paragraph  (m) 
introductory  text  is  revised  to  read  as 
follows: 

§622  -J     Pen-nits  a'''C  'ees 

(m)  Moratorium  on  commercial  vessel 
permits  for  Gulf  reef  fish.  The 
provisions  of  this  paragraph  (m)  are 
applicable  through  December  31,  2005. 


(PR  Doc.  00-16771  Filed  6-30-00;  8:45  am] 
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Fisheries  of  the  Northeastern  united 
States;  Summer  Flounder  Scup  ana 
Black  Sea  Bass  Fisheries   200C 
Specifications;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

AC"r!ON:  Correction. 

summary:  This  document  contains 
corrections  to  the  DATES  section  of  the 
2000  specifications  that  was  published 
on  May  24,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Regina  L.  Spallone,  Fisheries  Policy 
Analyst,  (978)  281-9221. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  final  rule  implementing  the 
2000  annual  specifications  for  summer 
flounder,  scup,  and  black  sea  bass,  the 
regulations  were  inadvertently  made 
effective  for  the  same  time  frame  as  the 
quotas  (i.e.,  for  the  calendar  year).  The 
regulations  were  meant  to  remain 
effective  vmtil  revised.  This  correction 
clarifies  that  the  regulations  are  final, 
not  temporary,  regulations. 

Correction 

In  PR  Doc.  00-12993,  published  in  the 
Federal  Register  issue  of  May  24,  2000, 
on  page  33486,  in  column  2,  correct  the 
DATES  caption  to  read  as  follows: 

DATES:  Effective  0001  hours.  May  24, 
2000,  except  that  the  quotas  identified 
in  the  preamble  are  effective  0001 
hours.  May  24,  2000,  through  2400 
hours,  December  31,  2000. 

ClassificatioD 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  ft-om  review  imder 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  )une  27,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  00-16772  Piled  6-30-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPan927 

[DocKe!  No.  FVOO-927-1  PR] 

Winter  Pears  Grown  in  Oregon  and 
Washington   Establishrnent  of  Quality 
Requirements  tor  the  Beurre  O'Anjou 
Variety  of  Pears 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  invites 
comments  on  establishing  quality 
requirements  for  the  Beurre  D'Anjou 
(Anjou)  variety  of  pears  under  the 
winter  pear  marketing  order.  The 
marketing  order  regulates  the  handling 
of  winter  pears  grown  in  Oregon  and 
Washington  and  is  administered  locally 
by  the  Winter  Pear  Control  Committee 
(Committee).  This  rule  would  require 
that  Anjou  variety  pears  shipped  to 
North  America  during  the  period  of 
August  15  through  November  1  of  each 
year  be  certified  by  the  Federal-State 
Inspection  Service  as  having  their  core/ 
pulp  temperature  lowered  to  35  degrees 
Fahrenheit  or  less  and  having  an 
average  pressure  test  of  14  pounds  or 
less.  Establishing  quality  requirements 
for  Anjou  pears  would  enhance  the 
ripening  process.  This  is  expected  to 
result  in  higher  quality  Anjou  pears 
reaching  the  market  and  to  benefit 
producers,  handlers,  and  consimiers.  A 
minimum  quantity  exemption  from  the 
quality  and  inspection  requirements 
also  is  proposed. 

DATES:  Comments  must  be  received  by 
July  18,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
Fax:  (202)  720-5698,  or  E-mail: 


moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at  http:// 
wwTv.ams. usda.gov/fv/moab. html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  compljdng  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov 

SUPPt.EMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  89  and  Order  No.  927, 
both  as  amended  (7  CFR  part  927), 
regulating  the  handling  of  winter  pears 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitemt,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  Eifter  the  date  of  the 
entry  of  the  ruling. 

This  proposed  rule  invites  comments 
on  establishing  quality  requirements 
under  the  order  for  Anjou  variety  pears. 
This  rule  would  require  that  Anjou 
pears  shipped  to  North  America 
(Continental  United  States,  Canada,  or 
Mexico)  during  the  period  of  August  15 
through  November  1  of  each  year,  be 
certified  by  the  Federal-State  Inspection 
Service  as  having  their  core/pulp 
temperature  lowered  to  35  degrees 
Fahrenheit  or  less  and  having  an 
average  pressure  test  of  14  pounds  or 
less.  Application  of  the  quality  and 
inspection  requirements  to  shipments  to 
these  three  markets  is  proposed  because 
shipments  to  other  important  markets 
outside  of  North  America  are 
transported  in  cold  storage  containers 
and  arrive  after  November  1.  This  rule 
would  also  establish  a  minimum 
quantity  exemption  under  which  Anjou 
pear  shipments  of  8,800  pounds  or  less 
on  any  one  conveyance  may  be  shipped 
without  regard  to  the  proposed 
inspection  and  quality  requirements. 

Section  927.51  of  the  order  provides 
authority  for  the  issuance,  modification, 
suspension,  or  termination  of 
regulations  for  grade,  size,  and  quality 
for  any  variety  of  winter  pears  grown  in 
any  district  during  a  specified  period 
and  for  different  requirements 
applicable  to  shipments  for  different 
export  markets. 

Section  927.60  provides  that  when 
such  regulations  are  in  effect,  no  person 
shall  handle  such  pears  unless  they  are 
inspected  and  certified  by  the  Federal- 
State  Inspection  service  as  meeting  such 
requirements.  Section  927.60  further 
provides  authority  for  the  establishment 
of  minimum  quantity  exemptions  fi-om 
such  requirements. 
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Section  927.52  provides  that  any  vote 
on  size,  grade,  and  quality  regulations 
be  conducted  based  upon  an  affirmative 
vote  of  not  less  than  80  percent  of  the 
applicable  total  number  of  votes  for  that 
variety.  This  section  provides  that  for 
the  Anjou  variety  of  pears,  each  member 
shall  have  one  vote  as  an  individual 
and,  in  addition,  shall  have  an  equal 
share  of  the  vote  of  the  district 
represented  by  the  member.  Each 
district  is  given  an  additional  vote  for 
each  25,000  boxes  of  the  average 
quantity  of  Anjou  pears  produced  in  the 
particular  district  and  shipped 
therefrom  during  the  immediately 
preceding  three  fiscal  periods.  Using 
this  formula,  there  are  453  applicable 
total  votes  for  Anjou  pears. 

At  its  meeting  on  March  30,  and 
further  discussed  at  subsequent 
meetings  on  May  4  and  June  2,  2000,  the 
Committee  recommended  the 
establishment  of  quality  and  inspection 
requirements  for  the  Anjou  variety  of 
pears  for  shipments  to  North  America 
from  August  15  through  November  1  of 
each  year.  The  Committee 
recommended,  with  83  percent  (373 
votes)  of  the  applicable  total  number  of 
votes  voting  in  favor,  that  it  be  required 
that  such  pears  have  their  core/pulp 
temperature  lowered  to  35  degrees 
Fahrenheit  or  less  and  have  an  average 
pressure  test  of  14  pounds  or  less.  The 
Committee,  for  over  20  years,  has 
recommended  that  handlers  of  Anjou 
pears  volimtary  comply  with  these  two 
quality  requirements  because  they  are 
necessary  for  Anjou  pears  to  ripen 
properly.  In  addition,  the  Committee 
has  regularly  provided  handlers  with 
research  studies  collected  over  the  years 
supporting  the  importance  of  proper 
chilling  for  Anjou  pears  and  the  fruit 
being  harvested  and  shipped  at 
appropriate  hardness. 

While  the  voluntary  program  worked 
well  for  many  years,  an  increasing 
number  of  handlers  in  recent  years  have 
not  consistently  complied  with  these 
voluntary  recommendations.  At  these 
three  meetings,  all  Committee  members 
supported  the  need  for  Anjou  pears 
meeting  these  minimum  quality 
requirements  prior  to  shipment  to  North 
American  markets  (Continental  United 
States,  Canada,  or  Mexico).  The  three 
members  who  voted  against  the 
establishment  of  quality  regulations 
supported  continuation  of  the  voluntary 
program. 

Anjou  pears  are  unique  to  most  other 
pear  varieties  because  they  are 
harvested  in  a  mature,  but  uiuipe 
condition.  For  Anjou  pears  to  ripen 
properly,  these  pears  should  be  stored 
in  cold  storage  facilities  imtil  their  core/ 
pulp  temperature  is  reduced  to  35 


degrees  Fahrenheit  or  less.  Once  the 
core/pulp  temperature  is  reduced  to  35 
degrees  Fahrenheit  or  less,  these  pears 
will  ripen  properly  when  purchased  by 
a  consumer.  To  further  assist  the 
ripening  process  and  result  in  a  higher 
quality  pear,  Anjou  pears  should  also 
have  an  average  pressure  of  14  pounds 
or  less  prior  to  shipment.  Anjou  pears 
that  have  been  properly  chilled  will 
naturally  ripen,  and  soften,  over  time. 
The  storage  and  handling  practices  of  a 
few  handlers  have  allowed  Anjou  pears 
to  be  marketed  at  much  higher  pressure 
levels,  sometimes  well  over  20  pounds, 
as  well  as  without  adequate  chiUing.  In 
such  cases,  the  consumer  finds  it  is 
virtually  impossible  to  ripen  these  pears 
after  purchasing  them.  This  has  caused 
consumer  dissatisfaction,  hurt  repeat 
purchases,  depressed  the  market  for 
later  market  pears  and  resulted  in 
decreased  producer  returns. 

The  Committee  does  not  anticipate 
the  establishment  of  these  quality 
requirements  would  prevent  any 
producer  from  ultimately  being  able  to 
have  his  fruit  marketed.  The 
requirements  would  simply  ensure  the 
proper  handling  practices  that  are 
necessary  to  prevent  poor  quality  fruit 
from  being  shipped  early  in  the 
marketing  year.  The  Committee  further 
anticipates  that  these  requirements 
would  be  relatively  easy  for  each 
handler  to  meet.  Winter  pears  are 
marketed  throughout  the  year. 
Therefore,  all  handlers  either  have  cold 
storage  facilities  or  have  access  to  such 
facilities. 

In  the  same  motion  recommending 
quality  requirements,  the  Committee 
also  recommended  the  establishment  of 
a  minimum  quantity  exemption  under 
which  shipments  of  8,800  pounds  or 
less  on  any  one  conveyance  may  be 
shipped  without  regard  to  the 
inspection  and  quality  requirements. 
This  minimum  quantity  exemption 
would  eliminate  any  adverse  impacts  on 
handlers  making  small  shipments  or  on 
sales  at  roadside  stands  and  fanner 
markets. 

The  Committee  reconunended  that 
this  rule  be  effective  by  August  15 
because  shipments  of  Anjou  pears  are 
expected  to  begin  shortly  thereafter. 
This  rule  would  apply  only  through 
November  1  of  each  year.  Anjou  pears 
harvested  in  August  and  stored  in  cold 
storage  facilities  through  November  1 
would  naturally  drop  to  the  proposed 
minimum  temperature  because  the 
pears  are  stored  at  that  temperature,  or 
lower.  It  is  also  unusual  for  pressure  to 
be  a  problem  in  pears  shipped  after  this 
date  because  pears  soften  natiu-ally. 
Therefore,  after  November  1, 
enforcement  of  this  regulation  would  no 


longer  be  necessary.  Similarly  the 
Committee  recommended  exemption  of 
shipments  to  areas  other  than  North 
America  since  Anjou  pears  shipped  to 
overseas  ports  are  refrigerated  during 
transit  and  most  shipments  are  sold  and 
arrive  at  foreign  ports  after  November  1. 
Consistent  with  the  experience  of  many 
years  with  the  voluntary  program,  the 
Committee's  intent  is  to  keep 
regulations  at  the  minimum  level 
necessary  to  ensure  that  a  quality 
product  is  shipped  to  the  consumer  and 
to  maintain  reasonable  returns  to 
producers. 

The  Committee  estimates  the  total 
2000-2001  winter  pear  shipments  at 
approximately  15,300,000  standard 
boxes.  Of  that  amount,  Anjou  pear 
shipments  are  estimated  at 
approximately  11,800,000  standard 
boxes.  Last  year,  the  total  winter  pear 
crop  was  about  13,800,000  stemdard 
boxes.  Of  that  amount,  Anjou  pear 
shipments  were  approximately 
10,100,000  standard  boxes,  hi  recent 
years  approximately  7-8  percent  of  the 
total  Anjou  pear  crop  has  been  shipped 
from  August  15  through  November  1 
into  the  domestic  market. 

Piu-suant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  winter  pears  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  1 ,800  winter  pear 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  aimual 
receipts  of  less  than  $5,000,000,  and 
small  agricultiual  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000. 

The  Committee  estimates,  based  upon 
handler  shipment  totals  and  an  average 
price  of  $14  per  standard  box.  that  about 
87  percent  of  winter  pear  handlers 
could  be  considered  small  businesses 
under  SBA's  definition,  excluding 
receipts  from  other  sources.  In  addition, 
based  on  acreage,  production,  and 
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producer  prices  reported  by  the 
National  Agricultural  Statistic  Service, 
and  the  total  number  of  winter  pear 
producers,  the  average  annual  producer 
receipts  are  approximately  $43,200, 
excluding  receipts  from  other  sources. 
In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  winter  pears  may  be 
classified  as  small  entities. 

This  rule  would  require  that  Anjou 
pears  shipped  to  North  America 
(Continental  United  States,  Mexico,  or 
Canada)  during  the  period  of  August  15 
through  November  1  of  each  year,  be 
certified  by  the  Federal-State  Inspection 
Service  as  having  their  core/pulp 
temperature  lowered  to  35  degrees 
Fahrenheit  or  less  and  having  an 
average  pressure  test  of  14  pounds  or 
less.  Shipments  to  other  markets  outside 
of  North  America  are  transported  in 
cold  storage  containers  and  the  fruit 
arrives  after  November  1.  This  rule 
would  also  establish  a  minimum 
queuitity  exemption  under  which  Anjou 
pear  shipments  of  8,800  pounds  or  less 
on  any  one  conveyance  may  be  shipped 
without  regard  to  the  inspection  and 
quality  requirements. 

At  its  meeting  on  March  30,  and 
further  discussed  at  subsequent 
meetings  on  May  4  and  June  2,  2000,  the 
Committee  recommended  the 
establishment  of  quality  and  inspection 
requirements  for  the  Anjou  variety  of 
pears  for  shipments  to  North  America 
from  August  1 5  through  November  1  of 
each  year.  The  Committee 
recommended,  with  83  percent  (373 
votes)  in  favor,  that  it  be  required  that 
such  pears  have  their  cor^/pulp 
temperature  lowered  to  35  degrees 
Fahrenheit  or  less  and  have  an  average 
pressure  test  of  14  pounds  or  less.  The 
Committee,  for  over  20  years,  has 
recommended  that  handlers  of  Anjou 
pears  voluntarily  comply  with  these  two 
quality  factors  necessary  to  enhance  the 
ripening  process.  In  addition,  the 
Committee  has  regularly  provided 
handlers  with  a  compilation  of  research 
data  that  has  been  collected  over  the 
years  supporting  the  importance  of 
proper  chilling  for  Anjou  pears  and  the 
fruit  being  harvested  and  shipped  at 
appropriate  hardness. 

Whue  the  voluntary  program  has 
worked  well  for  many  years,  an 
increasing  number  of  handlers  in  recent 
years  have  not  consistently  complied 
with  these  voluntary  recommendations. 
At  these  three  meetings,  all  Committee 
members  supported  the  need  for  Anjou 
pears  to  meet  these  quality  requirements 
prior  to  shipment.  The  three  members 
who  voted  against  the  establishment  of 
quality  regulations  supported 
continuation  of  the  voluntary  program. 


Anjou  pears  are  unique  to  most  other 
pear  varieties  because  they  are 
harvested  in  a  mature,  but  unripe 
condition.  For  Anjou  pears  to  ripen 
properly,  these  pears  should  be  stored 
in  cold  storage  facilities  until  their  core/ 
pulp  temperature  is  reduced  to  35 
degrees  Fahrenheit  or  less.  Once  the 
core/pulp  temperature  is  reduced  to  35 
degrees  Fahrenheit  or  less,  these  pears 
will  ripen  properly  when  purchased  by 
a  consumer.  To  further  assist  the 
ripening  process  and  result  in  a  higher 
quality  pear,  Anjou  pears  should  have 
an  average  pressure  test  of  14  pounds  or 
less  prior  to  shipment.  Anjou  pears  that 
have  been  properly  chilled  will 
naturally  ripen,  and  soften,  over  time. 
The  storage  and  handling  practices  of  a 
few  handlers  have  allowed  Anjou  pears 
to  be  marketed  at  much  higher  pressure 
levels,  sometimes  well  over  20  pounds, 
as  well  as  without  adequate  chilling.  In 
such  cases,  the  consumer  finds  that  it  is 
virtually  impossible  to  ripen  these  pears 
after  piu-chasing  them.  This  has  caused 
consumer  dissatisfaction,  hurt  repeat 
purchases,  depressed  the  market  for 
later  market  pears  and  resulted  in 
decreased  producer  returns. 

The  Committee  does  not  anticipate 
the  establishment  of  these  quality 
requirements  would  prevent  any 
producer  from  ultimately  being  able  to 
have  his  finiit  marketed.  The 
requirements  would  simply  ensiu-e  that 
handlers  follow  the  handling  practices 
necessary  to  prevent  poor  quality  fruit 
from  being  shipped  early  in  the 
marketing  year.  The  Committee  further 
anticipates  that  these  requirements 
would  be  relatively  easy  for  each 
handler  to  meet.  Winter  pears  are 
marketed  throughout  the  year. 
Therefore,  all  handlers  either  have  cold 
storage  facilities  or  have  access  to  such 
facilities. 

In  the  same  motion  recommending 
quality  requirements,  the  Committee 
also  recommended  the  establishment  of 
a  minimum  quantity  exemption  under 
which  shipments  of  6,800  pounds  or 
less  on  any  one  conveyance  may  be 
shipped  without  regard  to  the 
inspection  and  quality  requirements. 
This  minimum  quantity  exemption 
would  eliminate  any  adverse  impacts  on 
handlers  making  small  shipments  or  on 
sales  at  roadside  stands  and  farmer 
markets. 

The  Committee  recommended  that 
this  rule  be  effective  by  August  15 
because  shipments  of  Anjou  pears  are 
expected  to  begin  shortly  thereafter. 
This  rule  would  apply  only  through 
November  1  of  each  year.  Anjou  pears 
harvested  in  August  and  stored  in  cold 
storage  facilities  through  November  1 
would  naturally  drop  to  the  minimum 


temperature  because  they  are  stored  at 
that  temperature,  or  lower.  It  is  also 
imusual  for  pressure  to  be  a  problem  in 
pears  shipped  after  this  date  because 
pears  soften  naturally.  Therefore,  after 
November  1 ,  enforcement  of  this 
regulation  would  no  longer  be 
necessary.  Similarly  the  Committee 
recommended  exemption  of  shipments 
to  areas  other  than  North  America  since 
Anjou  pears  shipped  to  overseas  ports 
are  refrigerated  during  transit  and  most 
shipments  are  sold  and  arrive  at  foreign 
ports  after  November  1 .  Consistent  with 
the  experience  of  many  years  with  the 
volimtary  program,  the  Committee's 
intent  is  to  keep  regulations  at  the 
minimum  level  necessary  to  ensure  a 
quality  product  is  shipped  to  the 
consumer  and  to  maintain  reasonable 
returns  to  producers. 

This  rule  would  impose  some 
additional  costs  on  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  In  recent  years, 
approximately  9-10  percent  of  the  total 
Anjou  pear  crop  has  been  shipped  from 
August  15  through  November  1  into 
North  American  markets.  The 
Conmiittee  currently  estimates  the 
Anjou  pear  crop  to  be  approximately 
11,800,000  standard  boxes.  An  average 
inspection  rate  for  pears  within  the 
production  area  would  approximate 
$0.05  per  standard  box.  Therefore,  it  is 
estimated  that  the  establishment  of 
quality  and  inspection  requirements 
would  result  in  mandatory  inspection 
costs  of  approximately  $56,050  (9.5 
percent  x  11,800,000  standard  boxes  x 
inspection  rate  of  $0.05  per  standard 
box).  The  actual  increase  in  costs  to  the 
industry  because  of  mandatory 
inspection  requirements  would  be 
significantly  less,  however,  because 
approximately  65-75  percent  of  the 
Anjou  pear  crop  is  currently  being 
inspected  on  a  voluntary  basis.  These 
costs  are  expected  to  be  significantly 
offset  by  the  benefits  of  the  proposed 
rule.  The  benefits  for  this  proposed  rule 
are  not  expected  to  be 
disproportionately  greater  or  less  foE 
small  handlers  or  producers  than  for 
larger  entities. 

The  Committee  discussed  alternatives 
to  the  quality  requirements,  including  a 
longer  time  period  of  mandatory 
inspection  as  well  as  continuing  with 
the  voluntary  program.  The  Committee 
believes  that  the  requirements  proposed 
are  the  minimum  level  necessary  to 
ensure  a  quality  product.  The 
Committee  believes  that  voluntary 
compliance  is  no  longer  effective.  The 
Conmiittee  believes  that  this  action 
would  benefit  producers,  handlers,  and 
consumers. 
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This  proposed  rule  would  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  winter  pear  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

In  addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
winter  pear  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  March  30,  May 
4,  and  June  2,  2000,  meetings  were 
public  meetings  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  The  Committee 
itself  is  composed  of  twelve  members,  of 
whom  six  are  handlers  and  six  are 
producers.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov' 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INPORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  by  August  15,  2000, 
because  shipments  of  Anjou  pears  are 
expected  to  begin  shortly  thereafter.  All 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  proposed  to 
be  amended  as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

I     1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

'     2.  A  new  §  927.316  is  added  to  read 
as  follows: 


§927.316    Handling  regulation. 

During  the  period  August  15  through 
November  1.  no  person  shall  handle  any 
Beurre  D'Anjou  variety  of  pears  for 
shipments  to  North  America 
(Continental  United  States,  Mexico,  or 
Canada),  unless  such  pears  meet  the 
following  requirements: 

(a)  Beurre  D'Anjou  variety  of  pears 
shall  have  a  certification  by  the  Federal- 
State  Inspection  Service,  issued  prior  to 
shipment,  showing  that  (1)  the  core/ 
pulp  temperatiu-e  of  such  pears  has  been 
lowered  to  35  degrees  Fahrenheit  or  less 
and 

(2)  Any  such  pears  have  an  average 
pressure  test  of  14  pounds.  The  handler 
shall  submit,  or  cause  to  be  submitted, 
a  copy  of  the  certificate  issued  on  the 
shipment  to  the  Control  Committee. 

(b)  Each  handler  may  ship  on  any  one 
conveyance  8,800  poimds  or  less  of 
Beurre  D'Anjou  variety  of  pears  without 
regard  to  the  quality  and  inspection 
requirements  in  paragraph  (a)  of  this 
section. 

Dated:  June  27.  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  00-16737  Filed  6-30-00:  8:45  am] 

BILLING  CODE  341(M)2-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  55 

RIN  3150-AG40 

Operator  License  Eligibility  and  use  of 
Simulation  Facilities  m  Operator 
Licensing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  by  allowing 
applicants  for  operator  and  senior 
operator  licenses  to  fulfill  a  portion  of 
the  experience  prerequisites  for  license 
eligibility  by  manipulating  a  plant- 
referenced  simulator  as  an  alternative  to 
use  of  the  actual  plant.  The  proposed 
rule  would  allow  applicants  for  operator 
and  senior  operator  licenses  to  fulfill  a 
portion  of  the  experience  prerequisites 
by  manipulating  a  plant-referenced 
simulator  as  an  alternative  to  use  of  the 
actual  plant.  In  addition,  the  proposed 
rule  would  remove  current  requirements 
for  certification  of  simulation  facilities 
and  routine  submittal  of  simulator 
performance  test  reports  to  the  NRC  for 
review.  Also,  the  proposed  rule  would 


revise  the  definitions  of  "Performance 
testing,"  "Plant-referenced  simulator," 
and  "Simulator  facility." 
DATES:  Submit  comments  by  September 
18,  2000.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  conmients 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  Mail  Stop  0-16C1. 
Deliver  written  comments  to  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
[http://www.nrc.gov).  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905  (e-mail:  cag@iux:.gov). 
Copies  of  any  comments  received  and 
certain  dociunents  related  to  this 
rulemaking  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC.  These  same  documents  may  be 
viewed  and  dov«iloaded  electronically 
via  the  rulemaking  website. 

Documents  created  or  received  at  the 
NRC  after  April  1,  2000.  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  room  on  the 
internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agency  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Docxmient  Room  (PDR)  Reference  staff 
at  202-634-3273  or  toll-fi^  at  1-800- 
397—4209,  or  by  e-mail  at  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Tracey,  Operator  Licensing, 
Human  Performance  and  Plant  Support 
Branch,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001:  telephone:  (301)  415-1031;  or  by 
Internet  electronic  mail  to  gmt@rut;.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Section  107  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2137). 
requires  the  NRC  to  prescribe  uniform 
conditions  for  licensing  individuals  as 
operators  of  production  and  utilization 
facilities  to  determine  the  qualifications 
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of  these  individuals,  and  to  issue 
licenses  to  these  individuals.  The 
regulations  implementing  these 
requirements  are  set  out  in  Part  55  of 
Title  10.  Chapter  1.  of  the  Code  of 
Federal  Regulations.  To  assist  licensees 
and  others,  the  Commission  has  issued 
regulatory  guides  and  generic  letters 
that  provide  guidance  on  acceptable 
methods  of  meeting  these  regulatory 
requirements. 

The  Commission  has  become 
increasingly  aware  of  the  need  to  update 
its  operator  licensing  regulations  and 
related  regulatory  guides.  These 
revisions  are  needed  to  clarify  the  extent 
to  which  applicants  for  operator  and 
senior  operator  licenses  may  fulfill  a 
portion  of  the  experience  prerequisites 
for  license  eligibility  with  the 
performance  of  five  significant  control 
manipulations  on  a  plant-referenced 
simulator  as  an  alternative  to  use  of  the 
actual  plant,  and  to  remove  current 
requirements  for  certification  of 
simulation  facilities  and  routine 
submittal  of  simulator  performance  test 
reports  to  the  NRC  for  review.  The 
proposed  rule  changes  would  improve 
the  operator  licensing  process.  If 
adopted,  these  revisions  would  achieve 
the  following  objectives:  (1)  Allow 
applicants  for  operator  and  senior 
operator  licenses  to  fulfill  a  portion  of 
the  experience  prerequisites  by 
performing  five  significant  control 
manipulations  on  a  plant-referenced 
simulator  and/or  the  actual  plant  facility 
for  which  a  license  is  sought;  (2) 
maintain  training  integrity  through  a 
requirement  that  ensures  adequate 
simulator  replication  of  the  plant  and 
demonstrated  fidelity  for  those 
simulators  used  to  provide  control 
manipulation  experience;  (3)  remove 
current  requirements  for  certification  of 
simulation  facilities;  (4)  eliminate 
routine  submittal  of  simulator 
performance  test  reports  to  the  NRC  for 
review;  and  (5)  maintain  safety  through 
NRC  reviews  to  ensure  simulator 
suitability  for  providing  effective 
training  in  performance  assessment  of 
operator  license  applicants. 

Backgroimd 

On  March  25.  1987  (52  FR  9453),  the 
Commission  published  a  final  rule  in 
the  Federal  Register  that  amended  10 
CFR  Part  55  and  became  effective  May 
26, 1987.  The  amendment  requires  that 
an  applicant  successfully  manipulate 
the  controls  of  the  facility  for  which  a 
license  is  sought.  Five  significant 
control  manipulations  must  be 
performed  which  affect  reactivity  or 
power  level.  The  final  rule  also 
included  requirements  for  the  use  of 
simulators  in  the  qualification  and 


requalification  of  nuclear  power  plant 
operators,  and  required  certification  of 
simulation  facilities. 

Discussion  of  Proposed  Rule  Changes 

Subpart  A — Revision  of  §55.4, 
Definitions 

Three  definitions  would  be  revised. 
The  definition  of  "Performance  testing," 
which  is  testing  conducted  to  verify  a 
simulation  facility's  performance  as 
compared  to  actual  or  predicted 
reference  plant  performance,  would  be 
revised  in  a  manner  that  would  not 
impose  additional  requirements  on 
licensees,  to  comport  with  the  definition 
for  such  testing  in  the  most  recent 
edition  of  the  industry  standard  for  use 
of  nuclear  plant  simulators  in  operator 
training  and  examination  (ANSI/ANS- 
3.5-1998).  The  definition  of  a  "Plant- 
referenced  simulator,"  which  is  a 
simulator  modeling  the  systems  of  the 
reference  plant,  would  be  revised  to 
reference  within  the  definition  existing 
simulator  requirements  in  Part  55,  and 
the  proposed  revision  allowing 
completion  of  certain  on-the-job  training 
prerequisites  for  license  applicant 
eligibility  on  the  simulator.  The 
definition  of  "Simulation  facility," 
which  describes  the  components  that 
alone,  or  in  combination,  can  be  used 
for  partial  conduct  of  operating  tests, 
would  be  revised  to  include  part-task 
and  limited-scope  simulator  devices 
because  these  devices  are  now 
referenced  in  the  most  recent  edition  of 
ANSI/ANS-3.5,  and  a  request  could  be 
received  for  Commission  approval  of 
their  use. 

Conforming  Changes  to  §55.8 
Information  Collection  Requirements: 
OMB  Approval 

As  a  result  of  the  previously  described 
proposed  changes  to  §  55.45(b)  that 
eliminate  the  simulator  certification 
requirement,  a  conforming  change  to 
§  55.8(c)(3)  would  delete  Form  474, 
"Simulation  Facility  Certification," 
OMB  approval  No.  3150-0138,  as 
currentlv  referred  to  §  55.45(b)(l)(iii) 
and  §  55.45(b)(3)(iii). 

Section  55.8(c)(4)  would  be  deleted 
because  its  requirements  have  been 
incorporated  into  this  10  CFR  part. 

Subpart  D — Revision  of  §55.31  To 
Allow  Performance  of  Control 
Manipulations  on  the  Plant-Referenced 
Simulator 

Section  55.31(a)(5),  currently  requires 
that  five  significant  control 
manipulations  that  affect  reactivity  or 
power  level  be  performed  on  the  actual 
plant  would  be  revised  to  allow  those 
manipulations  to  be  performed  either  on 


a  plant-referenced  simulator  or  on  th,e 
actual  plant,  at  the  facility  licensee's 
discretion.  Eligibility  for  an  operator 
license  encompasses  education, 
training,  and  experience  factors. 
Reactivity  manipulations  are  an 
operating  experience  requirement 
addressed  by  on-the-job  training  (OJT). 
Use  of  a  plant-referenced  simulator  of 
appropriate  fidelity  for  these 
manipulations  is  appropriate  based 
upon  improvements  in  simulator 
technology  and  13  years  of  successful 
experience  in  using  plant-specific 
simulation  facilities  since  the  1987  final 
rule.  Modem  plant-referenced 
simulation  facilities  in  operation  today 
are  providing  accurate  and  validated 
operator  training  and  examination 
scenarios  that  convey  realism  in 
reactivity  manipulations,  other  normal 
and  abnormal  procedure  operations, 
complex  plant  operations,  and 
emergency  operating  procedure 
evolutions,  including  simultaneous  task 
management  and  faulted  conditions. 
The  proposed  rule  change  would  allow 
part  of  the  plant  operating  experience 
requirement  for  license  eligibility  to  be 
fully  satisfied  in  a  timely  manner  within 
the  facility's  accredited  training 
program  without  impacting  operation  of 
the  actual  plant. 

The  requirement  of  §  55.31(a)(4)  to 
complete  the  facility  licensee's  program 
of  education,  experience,  emd  OJT  as  a 
prerequisite  of  license  eligibility  would 
not  be  affected  by  the  proposed  rule 
change.  Performance  of  control 
mjmipulations  that  affect  reactivity  or 
power  level  constitutes  only  a  small  part 
of  an  applicant's  preparedness  to 
perform  licensed  duties  and  would 
continue  to  be  implemented  as  a  subset 
of  OJT.  If  adopted,  the  proposed  rule 
would  alternatively  allow  use  of  the 
actual  plant  and/or  the  plant-referenced 
simulator  for  control  manipulations, 
thus  broadening  the  range  of  options 
available  to  facility  licensees  for 
selecting  the  most  advantageous  training 
method. 

Although  facility  licensees' 
simulation  facilities  are,  for  the  most 
part,  state-of-the-art,  the  NRC  has 
identified  two  areas  of  concern  with 
respect  to  considering  a  plant- 
referenced  simulator  suitable  for 
fulfilling  the  experience  requirements  of 
a  license  applicant.  First,  recognizing 
that  the  simulator  may  differ  to  a  degree 
from  the  reference  unit  and  to  provide 
experience  essentially  replicating  that 
obtained  from  control  manipulations  on 
the  plant,  reasonable  measures  should 
be  taken  to  ensure  that  the  simulated 
reactor  core,  at  least  for  the  directly 
associated  models  such  as  those  for 
nuclear  and  thermal -hydraulic 
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characteristics,  represents  the  actual 
reactor  core  that  will  exist  in  the  plant 
at  the  time  the  applicant  is  tested  for  a 
license.  Second,  the  performance  of  the 
nuclear  and  thermal-hydraulic 
characteristics  models  must  be  tested  to 
ensure  that  the  simulator  is  capable  of 
being  used  to  satisfy  predetermined 
objectives  without  significant 
performance  discrepancies  or  deviation 
from  the  approved  scenario  sequence. 
To  address  these  concerns  and  thereby 
maintain  plant  safety,  the  proposed  rule 
would  add  a  requirement  under 
§  55.45(b)  for  licensees  using  a  plant- 
referenced  simulator  to  satisfy  reactivity 
manipulation  experience  requirements 
to  ensure  that:  Simulator  models 
relating  to  nuclear  and  thermal- 
hydraulic  characteristics  replicate  the 
core  load  that  exists  in  the  nuclear 
power  unit  for  which  a  license  is  being 
sought  at  the  time  of  the  applicant's 
operating  test;  and  simulator  fidelity  has 
been  demonstrated  so  that  significant 
control  manipulations  are  completed 
without  procedural  exceptions, 
simulator  performance  exceptions,  or 
deviations  fi-om  the  approved  training 
scenario  sequence.  This  provision  in  the 
proposed  rule  thus  links  §  55.45(b)  with 
the  proposed  §  55.31(a)(5). 

Subpart  E — Revision  of  §55.45  To 
Remove  Current  Requirements  for 
Simulator  Certification  and  Routine 
Submittal  of  Performance  Test  Reports 

The  proposed  rule  would  delete 
requirements  that  have  become  outdated 
and  burdensome  to  the  facility  licensees 
and  are  of  limited  value  to  the  NRC  in 
the  following  areas  of  §  55.45(b):  (1) 
Certification  of  simulation  facilities;  (2) 
submittal  of  test  schedule  information; 
and  (3)  submittal  of  quadrennial  test 
reports. 

The  March  25,  1987,  final  rule 
provided  a  phased  implementation 
schedule  for  the  requirement  that 
facility  licensees  who  propose  to  use  a 
simulation  facility  consisting  solely  of  a 
plant-referenced  simulator  certify,  by 
means  of  NRC  Form  474,  "Simulation 
Facility  Certification,"  the  availability  of 
a  simulation  facility  meeting 
Commission  regulations.  The 
certification  requirement  also  contained 
associated  requirements  for  submittal  of 
test  documentation  and  test  schedules 
on  a  quadrennial  basis.  Licensees  have 
certified  plant-referenced  simulators  at 
all  power  reactor  facilities,  and  the  NRC 
staffs  experience  has  shown  the 
quadrennial  reports  to  be  of  minimal 
value  in  assessing  simulator  suitability 
for  testing  of  operators. 

The  proposed  rule  would,  by  means 
of  an  alternative  regulatory  approach 
that  would  not  change  substantive 


existing  requirements,  eliminate  the 
need  for  certification  and  quadrennial 
reports.  Absent  certification,  assurance 
of  simulator  suitability  would  be 
provided  through  NRC  reviews  and 
validation  of  operating  test  scenarios, 
with  review  of  performance  test  results, 
and  uncorrected  modeling  or  hardware 
discrepancies,  if  needed.  If  the 
simulator  is  found  by  this  review  to  be 
unsuitable,  the  simulator  may  not  be 
used  to  conduct  an  operating  test, 
requalification  training,  or  for 
performing  control  manipulations  to 
establish  license  applicant  eligibility. 
The  current  requirement  for  more  recent 
simulator  test  and  performance  data  to 
remain  onsite  would  not  be  changed. 

Facility  licensees  proposing  to  use  a 
simulator  facility  meeting  the  definition 
in  §  55.4  for  a  plant-referenced 
simulator  are  not  required  to  submit  an 
application  for  Commission  approval  of 
that  simulator. 

For  cases  in  which  licensees  propose 
to  use  a  simulation  facility  not  meeting 
the  definition  of  a  plant-referenced 
simulator,  the  Coirunission  would 
require  additional  information  to 
determine  the  acceptability  of  the 
simulator,  and  thus  would  require  an 
application  for  Commission  approval. 

Since  1987,  the  last  time  the 
Commission  amended  its  regulations 
regarding  the  use  of  simulators,  facility 
licensees  have  trained  licensed 
operators  and  applicants  for  operator 
and  senior  operator  licenses  on  plant- 
referenced  simulators  that  were  certified 
in  accordance  with  the  1985  edition  of 
ANSI/ANS-3.5.  This  standard  specifies 
full-scope,  stand-alone  testing  of  system 
models  and  simulator  training 
capabilities  as  part  of  initial  simulator 
acceptance  testing.  Licensees  continue 
to  test  their  plant-referenced  simulators 
in  the  manner  of  initial  development 
and  to  submit  test  schedules  and  reports 
on  a  quadrennial  basis  to  comply  with 
the  1987  final  rule  that  requires  periodic 
scheduling  and  reporting  of  test  results 
to  the  NRC.  The  industry's  approach  to 
computer  software  development  and 
simulator  testing  has  changed 
considerably  since  1987,  and  a  new 
approach  has  been  codified  though  the 
issuance  of  the  1998  version  of  ANSI/ 
ANS-3.5,  Nuclear  Power  Plant 
Simulators  for  Use  in  Operator  Training 
and  Examination.  The  standard  has 
moved  away  fi^om  continued  full-scope, 
stand-alone  testing  of  system  models 
and  simulator  training  capabilities 
toward  a  scenario-based  testing  and 
quality  control  philosophy  that  is 
associated  with  the  facility's  planned 
simulator  usage. 

The  proposed  rule  would  eliminate 
the  need  for  certification  of  simulation 


facilities  to  the  NRC  and  the  associated 
testing  and  reporting  requirements  that 
have  been  become  outdated  by  the  1998 
revision  of  the  national  consensus 
standard  ANSI/ANS-3.5. 

The  proposed  rule  wouJd  eliminate 
duplicate  testing  for  those  licensees  that 
choose  to  adopt  the  revised  national 
standard.  The  proposed  rule  changes 
would  neither  require  facility  licensees 
to  adopt  a  newly  revised  version  of  the 
national  consensus  standard,  nor  would 
it  require  facility  licensees  to  modify 
existing  simulator  support  programs  or 
practices.  The  proposed  rule  changes 
would  not  impose  additional  burden  or 
increase  the  risks  to  the  health  and 
safety  of  any  segment  of  the  nuclear 
industry  or  the  public. 

The  proposed  rule  would  allow 
facility  licensees  to  voluntarily  adjust 
their  performance  test  programs 
consistent  with  end-user  needs  as 
defined  by  their  accredited  systems- 
approach-to-training  (SAT)  programs  or 
to  voluntarily  conform  existing 
simulation  facility  programs  to  new 
revisions  of  ANSI/ANS-3.5.  Facility 
licensees'  plant-referenced  simulators 
are  continually  in  the  update  and 
maintenance  mode  of  their  life-cycle  as 
new  computer  technology  and  new 
plant  information  is  incorporated  into 
the  simulation  facility.  Earlier  revisions 
of  the  national  consensus  standard  were 
not  intended  for  today's  highly 
technical,  very  complex,  and 
sophisticated  computer  simulation 
programs  that  routinely  encompass 
verification,  validation,  and 
docimaentation  of  a  simulator's 
performance.  Identification  and 
resolution  of  discrepancies  are  a 
function  of  the  licensees  discrepancy 
reporting  and  resolution  practices.  The 
proposed  rule  and  associated  proposed 
Regulatory  Guide  1.149,  "Nuclear  Power 
Simulation  Facilities  for  Use  in  License 
Examinations,"  which  would  endorse 
ANSI/ ANS-3. 5-1 998  vkithout 
exception,  would  reduce  apparent 
inconsistencies  between  the  operational 
needs  of  facility  licensee  programs  and 
simulator  testing  requirements,  thereby 
relieving  uimecessary  regulatory  burden 
and  freeing  resources  for  more  effective 
developmental  and  validation  testing 
associated  with  either  simulator 
modification  programs  or  the  operator 
licensing  training  and  examination 
processes. 

Subpart  F — Licenses 

Conforming  Changes  to  §  55.59, 
Requalification 

As  a  result  of  the  proposed  changes  to 
§  55.45(b)  that  would  eliminate  the 
simulator  certification  requirement,  a 
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conforming  change  to  §  55.59(c){4){iv)  is 
proposed  that  would  delete  the  terms 
"certified  or  approved"  when  referring 
to  a  simulation  facility  in  this  section. 

Section-by-Section  Analysis 

Subpart  D — Revisions  To  Allow 
Performance  of  Control  Manipulations 
on  the  Plant-Referenced  Simulator 

The  proposed  rule  would  add  a 
statement  that  "The  Commission  may 
accept  evidence  of  satisfactory 
performance  of  control  manipulations  as 
part  of  a  Commission-approved  training 
program  by  a  trainee  on  a  plant- 
referenced  simulator  acceptable  to  the 
Commission  under  Section  55.45(b)  of 
this  part  in  lieu  of  use  of  the  actual 
plant.  Control  manipulations  performed 
on  the  simulator  may  be  chosen  from  a 
representative  sampling  of  the  control 
manipulations  and  plant  evolutions 
described  in  Section  55.59(c)(3)(A-F). 
(R),  (T).  (W),  and  (X)  of  this  part,  as 
applicable  to  the  design  of  the  plant  for 
which  the  license  application  is 
submitted." 

By  providing  an  option  for  licensee  to 
use  plant-referenced  simulators  for 
control  manipulations,  the  proposed 
rule  obviates  the  need  for  ciurent 
provisions  in  Section  55.31(a)(5) 
addressing  the  use  of  simulators  for 
performance  of  control  manipulations 
for  facilities  that  have  not  yet  completed 
pre-operational  testing  and  initial 
startup  test  programs  and  provisions 
addressing  plants  in  extended 
shutdowns.  Thus  those  provisions  are 
removed. 

Subpart  E — Remove  Current 
Requirements  for  Simulator 
Certification  and  Routine  Submittal  of 
Performance  Test  Reports 

10  CFR  55.45(b)  provides  regulations 
associated  with  the  implementation  and 
use  of  simulation  facilities  in  operator 
licensing.  Section  55.45(b)(1)  addresses 
"Administration"  of  the  operating  test 
on  a  simulation  facility.  Section 
55.45(b)(2)  addresses  "Schedule  for 
facility  licensees  '  with  respect  to 
submitting  a  plan  by  which  its 
simulation  facility  will  be  developed 
and  by  which  an  application  will  be 
submitted  for  its  use.  Section  55.45(b)(3) 
addresses  "Schedule  for  facility 
applicants"  with  respect  to  submitting  a 
plan  which  identifies  whether  its 
simulation  facility  will  conform  with 
paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this 
section  at  the  time  of  application. 
Section  55.45(b)(4)  addresses 
"Application  for  and  approval  of 
simulation  facilities"  with  respect  to 
using  a  simulation  facility  that  is  other 
than  solely  a  plant-referenced  simulator 


as  defined  in  §55.4.  Section  55.45(b)(5) 
addresses  "Certification  of  simulation 
facilities"  with  respect  to  those  facility 
licensees  which  propose,  in  accordance 
with  paragraph  (b)(l)(ii)  of  this  section, 
to  use  a  simulation  facility  consisting 
solely  of  a  plant-referenced  simulator. 
Facility  licensees  have  communicated  to 
the  NRC  and  the  NRC  agrees  that  some 
or  portions  of  the  rule  provisions 
discussed  and  identified  in  this 
paragraph  are  unnecessarily 
burdensome. 

Section  55.45(b)(l)(ii)  requires  that, 
"A  simulation  facility  consisting  solely 
of  a  plant-reference  simulator  which  has 
been  certified  to  the  Commission"  be 
used  in  administering  the  operating  test. 
The  proposed  rule  would  eliminate  the 
requirement  for  certification  of  the 
simulation  facility  and  more 
appropriately  refer  to  the  definition  of  a 
simulation  facility  as  described  in 
§55.4. 

Section  55.45(b)(2)  discusses, 
"Schedule  for  facility  licenses."  The 
proposed  rule  would  eliminate  this 
outdated  item  in  its  entirety. 

Section  55.45(b){2)(i)  requires  that, 
"Within  one  year  after  the  effective  date 
of  this  part,  each  facility  licensee  which 
proposes  to  use  a  simulation  facility 
pursuant  to  paragraph  (b){l)(i)  of  this 
section,  except  test  and  research 
reactors,  shall  submit  a  plan  by  which 
its  simulation  facility  will  be  developed 
and  by  which  an  application  will  be 
submitted  for  its  use"  The  proposed  rule 
would  eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(2)(ii)  requires  that, 
"Those  facility  licensees  which  propose 
to  conform  with  paragraph  (b)(l){i)  of 
this  section,  not  later  than  42  months 
after  the  effective  date  of  this  rule,  shall 
submit  an  application  for  use  of  this 
simulation  facility  to  the  Commission, 
in  accordance  with  paragraph  (b)(4)(i)  of 
this  section"  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(bl(2)(iii)  requires  that, 
"Those  facility  licensees  which  propose 
to  conform  with  paragraph  {b)(l)(ii)  of 
this  section,  not  later  than  46  months 
after  the  effective  date  of  this  rule,  shall 
submit  a  certification  for  use  of  this 
simulation  facility  to  the  Commission 
on  Form  NRC-^74,  "Simulation  Facility 
Certification,"  available  from  Records 
and  Reports  Management  Branch, 
Division  of  Information  Support 
Services,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  in 
accordance  with  paragraph  (b)(5)(i)  of 
this  section."  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 


Section  55.45(b)(2)(iv)  requires  that, 
"The  simulation  facility  portion  of  the 
operating  test  will  not  be  administered 
on  other  than  a  certified  or  an  approved 
simulation  facility  after  May  26,  1991." 
The  proposed  rule  would  eliminate  in 
its  entirety  this  requirement. 

Section  55.45(b)(3)  discusses, 
"Schedule  for  facility  applicants."  The 
proposed  rule  would  eliminate  this 
outdated  item  in  its  entirety. 

Section  55.45(b)(3)(i)  requires  that, 
"For  facility  licensee  applications  after 
the  effective  date  of  this  rule,  except  test 
and  research  reactors,  the  applicant 
shall  submit  a  plan  which  identifies 
whether  its  simulation  facility  will 
conform  with  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section  at  the  time  of 
application."  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(3)(ii)  requires  that, 
"Those  applicants  which  propose  to 
conform  with  paragraph  (b)(l)(i)  of  this 
section,  not  later  than  180  days  before 
the  date  when  the  applicant  proposes 
that  the  Commission  conduct  operating 
tests,  shall  submit  an  application  for  use 
of  its  simulation  facility  to  the  NRC,  in 
accordance  with  paragraph  (b)(4)(i)  of 
this  section."  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(3)(iii)  requires  that, 
"Those  applicants  which  propose  to 
conform  with  paragraph  (b)(l)(ii)  of  this 
section,  not  later  than  60  days  before  the 
date  when  the  applicant  proposes  that 
NRC  conduct  operating  tests,  shall 
submit  a  certification  for  use  of  its 
simulation  facility  to  the  Commission 
on  Form  NRC— 474.  in  accordance  with 
paragraph  (b)(5)(i)  of  this  section."  The 
proposed  rule  would  eliminate  in  its 
entirety  this  requirement. 

Section  55.45(b)(4)  requires  that, 
"Application  for  and  approval  of 
simulation  facilities.  Those  facility 
licensees  which  propose,  in  accordance 
with  paragraph  (b)(l)(i)  of  this  section, 
to  use  a  simulation  facility  that  is  other 
than  solely  a  plant-referenced  simulator 
as  defined  in  §  55.4  shall — ."  The 
proposed  rule  would  eliminate  in  its 
entirety  this  requirement  and  replace  it 
with  language  to  address  "Commission- 
approved  simulation  facilities"  whereby 
the  Commission  would  approve  a 
simulation  facility  if  it  finds  that  the 
simulation  facility  and  its  proposed  use 
are  suitable  for  the  conduct  of  operating 
test  for  the  facility  licensee's  reference 
plant,  in  accordeince  with  paragraph  (a) 
of  this  section. 

Section  55.45(b)(4)(i)  requires  that, 
"In  accordance  with  the  plan  submitted 
piu-suant  to  paragraph  (b)(2)(i)  or 
(b)(3)(i)  of  this  section,  as  applicable, 
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submit  an  application  for  approval  of 
the  simulation  facility  to  the 
Commission,  in  accordance  with  the 
schedule  in  paragraph  {b)(2)(ii)  or 
{b)(3){ii)  of  this  section,  as  appropriate. 
This  application  must  include:"  The 
proposed  rule  would  eliminate  the 
phrases  "In  accordance  with  the  plan 
submitted  pursuant  to  paragraph 
(b)(2)(i)  or  (b)(3)(i)  of  this  section,  as 
applicable"  and  "  *   *  *  in  accordance 
with  the  schedule  in  paragraph  (b)(2)(ii) 
or  (b)(3)(ii)  of  this  section,  as 
appropriate."  and  replace  its  language  to 
address  those  facility  licensees  that 
propose,  in  accordance  with  paragraph 
(b)(l)(i)  of  this  section,  to  use  a 
simulation  facility  that  is  other  than 
solely  a  plant-referenced  simulator  as 
defined  in  §  55.4  and  to  also  submit  an 
application  for  approval  of  the 

I    simulation  facility  to  the  Commission 
that  include  certain  items  as  described 
in  §  55.45(b)(2)(i){A).  (B),  and  (C). 
,  I        Section  55.45(b)(4)(i)(A)  requires  that, 

I    "A  statement  that  the  simulation  facility 
meets  the  plan  submitted  to  the 
Commission  pursuant  to  paragraph 
(b){2){i)  or  (b){3)(i)  of  this  section,  as 
applicable;"  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b){4)(ii)  requires  that, 
"The  Commission  will  approve  a 
simulation  facility  if  it  finds  that  the 
simulation  facility  and  its  proposed  use 
are  suitable  for  the  conduct  of  operating 
tests  for  the  facility  licensee's  reference 
plant,  in  accordance  with  paragraph  (a) 
of  this  section."  The  proposed  rule 
would  eliminate  in  its  entirety  this 
requirement  and  replace  it  with 
language  applicable  to  those  facility 
licensees  which  use  a  plant-referenced 
simulator  to  establish  prerequisites  for 
operator  license  eligibility  in 
accordance  with  §  55.31(a)(5)  and  to 
provide  in  addition  to  existing 
performance  testing  required  for 
significant  control  manipulations  which 
affect  reactivity;  that  simulator  models 
relating  to  nuclear  and  thermal- 
hydraulic  characteristics  replicate  the 
core  load  that  exist  in  the  nuclear  power 
unit  for  which  a  license  is  being  sought 
at  the  time  of  the  applicants 's  operating 
test  and  that  simulator  fidelity  has  been 
demonstrated  so  that  significant  control 
manipulations  are  completed  without 
procediu-al  exceptions,  simulator 
performance  exceptions,  or  deviation 
from  the  approved  training  scenario 
sequence. 

Section  55.45(b)(4)(iii)  requires  that 
facility  licensees,  "Submit,  every  four 
years  on  the  anniversary  of  the 
application,  a  report  to  the  Commission 
which  identifies  any  uncorrected 
performance  test  failures,  and  submit  a 


schedule  for  correction  of  these 
performance  test  failures,  if  any."  The 
proposed  rule  would  eliminate  in  its 
entirety  this  requirement. 

Section  55.45(b)(4)(iv)  requires  that 
facility  licensees,  "Retain  the  results  of 
the  performance  test  conducted  until 
four  years  after  the  submittal  of  the 
application  under  paragraph  (b)(4)(i), 
each  report  pursuant  to  paragraph 
(b)(4)(iii).  or  any  reapplication  under 
paragraph  (b)(4)(iv)  of  this  section,  as 
appropriate."  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(4)(v)  requires  that, 
"If  the  Commission  determines,  based 
upon  the  results  of  performance  testing, 
that  an  approved  simulation  facility 
does  not  meet  the  requirements  of  this 
part,  the  simulation  facility  may  not  be 
used  to  conduct  operating  tests."  The 
proposed  rule  would  eliminate  in  its 
entirety  this  requirement. 

Section  55.45(b)(4)(vi)  requires  that, 
"If  the  Commission  determines, 
pursuant  to  paragraph  (b)(4)(v)  of  this 
section,  that  an  approved  simulation 
facility  does  not  meet  the  requirements 
of  this  part,  the  facility  licensee  may 
again  submit  an  application  for 
approval.  This  application  must  include 
a  description  of  corrective  actions  taken, 
including  results  of  completed 
performance  testing  as  required  for 
approval."  The  proposed  rule  would 
eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(4)(vii)  requires  that. 
"Any  application  or  report  submitted 
pvusuant  to  paragraphs  (b)(4)(i), 
(b)(4)(iii)  and  (b)(4)(vi)  of  this  section 
must  include  a  description  of  the 
performance  testing  completed  for  the 
simulation  facility,  and  must  include  a 
description  of  performance  tests,  if 
different,  to  be  conducted  on  the 
simulation  facility  during  the 
subsequent  four-year  period,  and  a 
schedule  for  the  conduct  of 
approximately  25  percent  of  the 
performance  tests  per  yeeir  for  the 
subsequent  four  years."  The  proposed 
rule  would  eliminate  in  its  entirety  this 
requirement. 

Section  55.45(b)(5),  "Certification  of 
simulation  facilities"  requires  that, 
"Those  facility  licensees  which  propose, 
in  accordance  with  paragraph  (b)(l)(ii) 
of  this  section,  to  use  a  simulation 
facility  that  is  other  than  solely  a  plant- 
referenced  simulator  as  defined  in  §  55.4 
shall — ."  The  proposed  rule  would 
eliminate  in  its  entirety  this  requirement 
and  replace  it  with  language  to  address 
"Acceptability  of  simulation  facilities" 
such  that  facility  licensees  which 
maintain  a  simulation  facility  for  the 
conduct  of  operating  test  shall  conform 


to  the  revised  proposed  rule  and  to 
provide  assurance  that  approved  or 
certified  simulation  facilities  remain 
acceptable  over  a  period  time  to  meet 
the  requirements  paragraph  (a)  of  this 
section. 

Section  55.45(b)(5){i)  requires  that 
facility  licensees,  "Submit  a 
certification  to  the  Commission  that  the 
simulation  facility  meets  the 
Commission's  regulations.  The  facility 
licensee  shall  provide  this  certification 
on  Form  NRC  474  in  accordance  with 
the  schedule  in  paragraph  (b)(2)(iii)  or 
{b)(3)(iii)  of  this  section,  as  applicable." 
The  proposed  rule  would  eliminate  in 
its  entirety  this  requirement. 

Section  55.45(b)(5)(ii)  requires  that 
facility  licensees,  "Submit,  every  four 
years  on  the  aiuiiversary  of  the 
certification,  a  report  to  the  Commission 
which  identifies  any  uncorrected 
performance  test  failures,  and  submit  a 
schedule  for  correction  of  such 
performance  test  failures,  if  any."  The 
proposed  rule  would  partially  eliminate 
this  requirement.  The  facility  licensee 
would  have  to  make  available  for  NRC 
review,  prior  to  or  concurrent  with 
preparations  for  each  operator  licensing 
operating  test  or  requalification  program 
inspection  results  of  any  luicorrected 
performance  test  failures  that  will  exist 
at  the  time  of  the  operating  test  or 
requalification  program  inspection. 

Section  55.45{b){5)(iii)  requires  that 
facility  licensees,  "Retain  the  results  of 
the  performance  test  conducted  until 
four  years  after  the  submittal  of 
certification  imder  paragraph  (b)(5)(i), 
each  report  pursuant  to  paragraph 
(b)(5)(ii),  or  recertification  under 
paragraph  (b)(5)(v)  of  this  section,  as 
applicable."  The  proposed  rule  would 
revise  the  rule  to  require  facility 
licensees  to  provide  recurring  assiuBnce 
of  fidelity  by  performance  testing 
throughout  the  life  of  the  simulation 
facility  consistent  with  paragraphs 
55.45fb)(2)(ii)  and  55.45(b)(3)(i)(B)  and 
only  retain  the  results  of  performance 
test  conducted  for  four  years  or  until 
superseded  by  updated  test  results.  The 
proposed  rule  would  require  the 
inclusion  of  provisions  for  maintaining 
examination  and  test  integrity 
consistent  with  §  55.49. 

Section  55.45(b)(5)(iv)  requires  that, 
"If  the  Commission  determines,  based 
upon  the  results  of  performance  testing, 
that  a  certified  simulation  facility  does 
not  meet  the  requirements  of  this  part, 
the  simulation  facility  may  not  be  used 
to  conduct  operating  tests."  The 
proposed  rule  revises  the  language  such 
that  if  the  Commission  determines, 
based  upon  the  results  of  pre- 
examination  scenario  validation,  a 
review  of  performance  testing  results,  or 
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uncorrected  modeling  or  hardware 
discrepancies,  that  a  simulation  facility 
consisting  solely  of  a  plant-referenced 
simulator  does  not  meet  the 
requirements  of  this  part  as  defined  in 
§  55.4  or  the  criteria  in  §  55.45{b){2)(ii), 
then  the  plant-referenced  simulator  may 
not  be  used  to  conduct  operating  tests, 
requalification,  or  control 
manipulations  as  described  in 
§§  55.31(a),  55.45(b)(1).  and  55.59(c)(3) 
of  this  part.  Facility  licensees  proposing 
to  use  simulation  facilides  meeting  the 
definition  in  §  55.4  of  a  plant-referenced 
facility  would  not  be  required  to  submit 
an  application  for  Commission 
approval. 

Section  55.45(b)(5)(v)  requires  that, 
"If  the  Commission  determines, 
pursuant  to  paragraph  {b)(5)(iv)  of  this 
section,  that  a  certified  simulation 
facility  does  not  meet  the  requirements 
of  this  part,  the  facility  licensee  may 
submit  a  recertification  to  the 
Conunission  on  Form  NRC — 474.  This 
recertification  must  include  a 
description  of  corrective  actions  taken, 
including  results  of  completed 
performance  testing  as  required  for 
recertification."  The  proposed  rule 
eliminates  this  provision. 

Section  55.45(b)(5)(vi)  requires  that, 
"Any  certification  report,  or 
recertification  submitted  piusuant  to 
paragraph  (b)(5)(i),  (b)(5)(ii)  or  (b)(5)(v) 
of  this  section  must  include  a 
description  of  performance  testing 
completed  for  the  simulation  facility, 
and  must  include  a  description  of  the 
performance  tests,  if  different,  to  be 
conducted  on  the  simulation  facility 
during  the  subsequent  four-year  period, 
and  a  schedule  for  the  conduct  of 
approximately  25  percent  of  the 
performeuice  tests  per  year  for  the 
subsequent  four  years."  The  proposed 
rule  would  eliminate  in  its  entirety  this 
requirement. 

The  proposed  rule  requirements 
associated  with  the  implementation  and 
use  of  simulation  facilities  would 
significantly  reduce  unnecessary  burden 
for  facility  licensees  and  the  NRC.  The 
proposed  rule  would  allow  facility 
licensees  greater  flexibility  to  adjust 
their  performance  test  programs 
consistent  with  user  needs  as  defined  by 
their  accredited  training  programs,  and 
encoiwage  implementation  of  improved 
revisions  of  the  national  standard 
which,  as  endorsed  by  the  NRC,  would 
improve  focus  on  the  training  and 
examination  environment  in  which  the 
plant-referenced  simulator  is  used.  In 
addition,  the  proposed  rule  would  allow 
facility  licensees  to  reduce  cost. 

Since  §  55.45(b)  was  last  revised  on 
March  25,  1987  (52  FR  9453),  facility 
licensees  have  continually  improved 


and  implemented  sophisticated 
simulator  modeling  and  replaced 
outdated  computer  hardware  to  ensure 
that  operator  and  senior  operator 
applicants  as  well  as  licensed  operators 
are  trained  and  qualified  on  a  plant- 
referenced  simulator. 

Subpart  A — Revisions  of  §  55.4 
Definitions 

Section  55.4  defines  performance 
testing  as  "Performance  testing  means 
testing  conducted  to  verify  a  simulation 
facility's  performance  as  compared  to 
actual  or  predicted  reference  plant 
performance."  The  proposed  nde  would 
redefine  performance  testing  as 
"Performance  testing  means  validation, 
scenario-based,  or  operability  testing 
conducted  to  verify  a  simulation 
facility's  performance  as  compared  to 
actual  or  predicted  reference  plant 
performance." 

Section  55.4  defines  plant-referenced 
simulator  as  "Plant-referenced  simulator 
means  a  simulator  modeling  the  systems 
of  the  reference  plant  with  which  the 
operator  interfaces  in  the  control  room, 
including  operating  consoles,  and 
which  permits  use  of  the  reference 
plant's  procedures.  A  plant-referenced 
simulator  demonstrates  expected  plant 
response  to  operator  input,  and  to 
normal,  transient,  and  accident 
conditions  to  which  the  simulator  has 
been  designed  to  respond."  The 
proposed  nde  would  enhance  the 
definition  of  plant-referenced  simulator 
as  "Plant-referenced  simulator  means  a 
simulator  modeling  the  systems  of  the 
reference  plant  with  which  the  operator 
interfaces  in  the  control  room,  including 
operating  consoles,  and  which  permits 
use  of  the  reference  plant's  procedures. 
A  plant-referenced  simulator 
demonstrates  expected  plant  response  to 
operator  input,  and  to  normal,  transient, 
and  accident  conditions  to  which  the 
simulator  has  been  designed  to  respond. 
A  plant-referenced  simulator  is 
designed,  implemented,  and  maintained 
such  that  it:  (1)  Is  sufficient  in  scope  and 
fidelity  to  allow  conduct  of  the 
evolutions  listed  in  paragraphs 
55.45(a)(1)  through  (13),  and 
55.59(c)(3)(i)(A)  through  (AA),  as 
applicable  to  the  design  of  the  reference 
luiit;  (2)  allows  for  the  completion  of  on- 
the-job  training  experience  prerequisites 
for  license  operator  eligibility  consistent 
with  paragraph  55.45(b)(2)(ii)." 

Section  55.4  defines  simulation 
facility  as  "Simulation  facility  means 
one  or  more  of  the  following 
components,  alone  or  in  combination, 
used  for  the  partial  conduct  of  operating 
tests  for  operators,  senior  operators,  and 
candidates:  (1)  The  plant,  (2)  a  plant- 
referenced  simulator,  (3)  another 


simulation  device.  '  The  proposed  rule 
would  update  the  definition  of 
simulation  facility  to  "Simulation 
facility  means  one  or  more  of  the 
following  components,  alone  or  in 
combination,  used  for  the  partial 
conduct  of  operating  tests  for  operators, 
senior  operators,  and  license  applicants: 
(1)  The  plant,  (2)  a  plant-referenced' 
simulator,  (3)  a  Commission-approved 
simulator  in  accordance  with 
§  55.45fb)(2),  (4)  another  simulation 
device,  including  part-task  and  limited 
scope  simulation  devices." 

Subpart  A — General  Provisions,  §  55.8 
Information  Collection  Requirements: 
OMB  Approval 

Section  55.8(c)(3)  identifies  the 
information  collection  requirement  and 
the  control  number  under  which  the 
requirement  is  approved  for  NRC  Form 
474,  "Simulation  Facility  Certification," 
OMB  approval  No.  3150-0138.  If 
adopted,  the  proposed  rule  would 
eliminate  the  need  for  the  certification 
form. 

Section  55.8(c)(4)  would  be  deleted 
because  its  requirements  have  been 
incorporated  into  this  10  CFR  part. 

Subpart  F— Licenses,  §55.59, 
Req  ualifica  tion 

Section  55.59(c)(4)(iv)  requires  that, 
"*  *  *  After  the  provisions  of  §  55.45(b) 
have  been  implemented  at  a  facility,  the 
certified  or  approved  simulation  facility 
must  be  used  to  comply  with  this 
paragraph."  The  proposed  rule  would 
eliminate  the  words  "certified  or 
approved"  as  a  result  of  eliminating  the 
certification  requirement  as  described  in 
the  proposed  rule  §  55.45(b). 

Issues  for  Public  Comment 

Comments  concerning  the  content, 
level  of  detail  specified,  and  the 
implementation  of  the  proposed 
amendments  are  encouraged. 
Suggestions  of  alternatives  other  thcui 
those  described  in  this  notice  and 
estimates  of  cost  for  implementation  are 
encouraged.  Because  the  intent  of  the 
proposed  nde  changes  to  §  55.31(a)(5) 
and  §  55.45(b)(1)  is  to  reduce 
unnecessary  regulatory  burden  by 
providing  acceptable  methods  to 
comply  with  the  Commission's 
regulations,  the  NRC  is  particularly 
interested  in  receiving  from  the  public 
comments  on  the  following  issues 
related  to  this  proposed  rule: 

1 .  Are  there  rulemaking  alternatives  to 
this  proposed  rule  that  were  not 
considered  in  the  regulatory  analysis  for 
this  proposed  rule? 

2.  Are  the  revised  definitions  as  used 
in  §  55.4  clearly  defined? 
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3.  Would  the  revised  requirements 
permitting  control  manipulations  to  be 
performed  on  a  plant-referenced 
simulator  as  prescribed  in  §  55.31(a)(5) 
reduce  unnecessary  regulatory  burden 
associated  with  establishing  license 
eligibility  for  operators  and  senior 
operators  and  yet  continue  to  maintain 
safety  by  ensuring  that  experience 
gained  on  the  simulator  essentially 
replicates  that  obtained  from  control 
manipulations  on  the  plant? 

4.  Would  the  revised  requirements  in 
§  55.45  to  eliminate  the  need  for 
certification  of  simulation  facilities  and 
duplicate  testing  and  reporting 
requirements  accomplish  their  intended 
purpose  of  eliminating  unnecessary 
regulatory  burden? 

5.  Would  the  proposed  NRC  reviews 
of  simulators  ensure  requisite  simulator 
suitability  to  support  effective  training 
and  operator  performance  assessment 
and  thereby  maintain  plant  safety? 

Related  Regulatory  Activity 

NRC  Endorsement  ofANSI/ANS  3.5- 
1998 

The  NRC  staff  has  reviewed  ANSI/ 
ANS  3.5-1998  with  respect  to  the 
revision  of  Regulatory  Guide  1.149, 
"Nuclear  Power  Plant  Simulation 
Facilities  for  Use  in  License 
Examinations."  The  1998  revision  of  the 
standard  was  developed  with  full  NRC 
participation  and  insight.  Accordingly, 
the  staff  believes  that  those  testing  and 
fidelity  concerns  that  have  required 
exceptions  and  clarifications  in  the 
regulatory  positions  of  the  previous 
revisions  of  Regulatory  Guide  1.149,  are 
adequately  addressed  in  this  latest 
revision  of  the  standard.  The  steiff 
further  believes  that  industry's  concerns 
have  been  addressed  in  this  latest 
revision  of  the  standard.  As  noted  in  the 
introductory  paragraph  to  the  standard, 
"the  consensus  committee  was  balanced 
to  ensure  that  competent,  concerned, 
and  varied  interests  have  had  an 
opportunity  to  participate."  The  staff  is 
considering  endorsing  ANSI/ANS  3.5- 
1998  without  the  exceptions  or 
clarifications  that  have  characterized 
NRC's  endorsement  of  previous 
revisions. 

The  staff  published  in  the  Federal 
Register  for  public  comment  a  notice  of 
dvailability  of  Draft  Guide  DG-1080 
(proposed  Revision  3  of  Regulatory 
Guide  1.149)  on  August  23,  1999  (64  FR 
162).  The  public  comment  period  closed 
on  November  12,  1999.  NRC  Form  474 
cmd  the  associated  OMB  clearance  will 
also  be  modified  to  reflect  NRC's 
endorsement  of  the  1998  revision  of  the 
standard  upon  final  issuance  of 
Regulatory  Guide  1.149  and  final 


Conunission  action  on  changes 
described  in  this  proposed  rule. 

Facility  licensees  would  not  be 
required  to  automatically  adopt  the  new 
standard.  The  1993  revision  is  still 
recognized  by  ANS,  and  the  1985 
revision  is  considered  to  be  a 
"historical"  standard.  Simultaneous 
endorsement  of  more  than  one  version 
of  the  standard  is  consistent  with  both 
the  NRC  policy  of  evaluating  the  latest 
version  of  national  consensus  standards 
in  terms  of  their  suitability  for 
endorsement  by  regulations  or 
regulatory  guides  and  the  established 
regulatory  position  regarding 
simulators,  allowing  industry  to 
establish  recommended  and  required 
capabilities  and  acceptability  criteria. 

Referenced  Documents 

Copies  of  SECY-99-0225.  DG-1080 
(Proposed  Revision  3  to  Regulatory 
Guide  1.149),  NRC  Form  474.  NUREG- 
1262,  NUREG-1258.  and  NUREG-1021 
are  available  for  inspection  and  copying 
for  a  fee  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level).  Washington.  DC. 

Plain  Language 

The  Presidential  memorandum  dated 
Jime  1,  1998,  entitled,  "Plain  Language 
in  Government  Writing."  directed  the 
government's  writing  be  in  plain 
language.  This  memorandum  was 
published  June  10.  1998  (63  FR  31883). 
In  complying  with  this  directive, 
editoral  changes  have  been  made  in  this 
proposed  amendment  to  improve 
readability  of  the  existing  language  of 
the  provisions  being  revised.  These 
types  of  changes  are  not  discussed 
further  in  this  document.  The  NRC 
requests  comment  on  the  proposed  rule 
specifically  with  respect  to  the  clarity 
and  effectiveness  of  the  language  used. 
Comments  should  be  sent  to  the  address 
listed  under  the  ADDRESSES  caption  of 
the  preamble. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  enviromnental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 


review  and  approval  of  the  paperwork 
requirements. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  biu'den  for  this  information 
collection  is  expected  to  be  decreased 
by  120  hours  per  licensee.  This 
reduction  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the 
information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information  collection 
necessary  for  the  proper  performance  of  the 
functions  of  the  NRC,  including  whether  the 
information  will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to  be 
collected? 

4.  How  can  the  burden  of  the  information 
collection  be  minimized,  including  the  use  of 
automated  collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  further 
reducing  the  burden,  to  the  Records 
Management  Branch  (T-6  E6).  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC  20555-0001.  or  by 
Internet  electronic  mail  at 
BJSl@NRC.GOV:  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202, 
(3150-0138),  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  August  2,  2000. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  to  conunents  received  after  this 
date. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  ciurently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

National  Technology  Transfer  and 
Advancement  Act  Statement 

The  National  Technology  Transfer        ,/ 
and  Advancement  Act  of  1995,  Public 
Law  104-113.  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
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impractical.  Regulatory  Guide  1.149 
describes  an  acceptable  method  by 
which  facility  licensees  might 
implement  specific  parts  of  this 
proposed  rule  and  references  the  1985, 
1993,  and  1998.  revisions  of  voluntary 
standard  American  National  Standards 
Institute/American  Nuclear  Society 
(ANSI/ANS)  3.5,  "Nuclear  Powder  Plant 
Simulators  for  Use  in  Operator  Training 
and  Examination." 

Comments  are  being  solicited, 
particularly  with  respect  to  effects  of 
application  of  ANSI/ANS  3.5-1998  on 
existing  simulator  support  and  operator 
training  programs  and  perceived 
compatibility  with  the  proposed 
regulations.  Comments  are  also  being 
solicited  with  respect  to  applicability  of 
earlier  versions  of  ANSI/ANS  3.5  or 
applicability  of  standards  and  guidance 
other  than  ANSI/ANS  3.5  for  use  in 
training  and  examination  of  operators  at 
nuclear  power  plants. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
regulatory  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room.  2120  L  Street  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  the 
Branch  Chief,  Operator  Licensing, 
Human  Performance  and  Plant  Support 
Branch.  Office  Nuclear  Reactor 
Regulation,  U.S.  Regulatory 
Commission,  at  301—415-3173  or  by  e- 
mail  at  jfc@iu-c.gov.  The  Commission 
requests  public  comment  on  the 
regulatory  analysis.  Comments  on  the 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not,  if  issued,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 


proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  Part  55 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  55 

PART  55— OPERATOR'S  LICENSES 

1.  The  authority  citation  for  Part  55 
continues  to  read  as  follows: 

AutJiority:  Sees.  107, 161,  182,  68  Stat. 
939,  948.  953,  as  amended,  sec.  234,  83  Stat. 
444,  as  amended  (42  U.S.C.  2137,  2201,  2232, 
2282);  sees.  201,  as  amended.  202,  88  Stat. 
1242,  as  amended,  1244  (42  U.S.C.  5841. 
5842). 

Sections  55.41,  55.43,  55.45,  and  55.59  also 
issued  under  sec.  306,  Pub.  L.  97-425,  96 
Stat.  2262  (42  U.S.C.  10226).  Section  55.61 
also  issued  under  sees.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236,  2237). 

2.  In  §  55.4,  the  terms  "Performance 
testing,"  "Plant-referenced  simulator," 
and  "Simulation  facility,"  are  revised  to 
read  as  follows: 

§  55.4    Definitions. 

***** 

Performance  testing  means  validation, 
scenario-based,  or  operability  testing 
conducted  to  verify  a  simulation 
facility's  performance  as  compared  to 
actual  or  predicted  reference  plant 
performance. 
***** 

Plant-referenced  simulator  means  a 
simulator  modeling  the  systems  of  the 
reference  plant  with  which  the  operator 
interfaces  in  the  control  room,  including 
operating  consoles,  and  which  permits 
use  of  the  reference  plant's  procedures. 
A  plant-referenced  simulator 
demonstrates  expected  plant  response  to 
operator  input,  and  to  normal,  transient, 
and  accident  conditions  to  which  the 
simulator  has  been  designed  to  respond. 
A  plant-referenced  simulator  is 
designed  and  implemented  such  that  it: 

(1)  Is  sufficient  in  scope  and  fidelity 
to  allow  conduct  of  the  evolutions  listed 
in  §§  55.45(a)(1)  through  (13),  and 
55.59(c)(3)(i)(A)  through  (AA).  as 
applicable  to  the  design  of  the  reference 
imit.  and 


(2)  Allows  for  the  completion  of  on- 
the-job  training  experience  prerequisites 
for  licensed  operator  applicant 
eligibility  consistent  with 
§55.45(b)(3)(i). 
***** 

Simulation  facility  means  one  or  more 
of  the  following  components,  alone  or  in 
combination,  used  for  the  partial 
conduct  of  operating  tests  for  operators, 
senior  operators,  and  license  applicants, 
or  to  establish  on-the-job  training 
experience  prerequisites  for  operator 
license  eligibility: 

(1)  The  plant; 

(2)  A  plant-referenced  simulator; 

(3)  A  Commission-approved  simulator 
in  accordance  with  §  55.45(b)(2);  and 

(4)  Another  simulation  device, 
including  part-task  and  limited  scope 
simulation  devices. 
***** 

3.  In  §55.8,  paragraphs  (c)(3)  and 
(c)(4)  are  removed  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§55.8    Information  collection 
requirements  0MB  approval 
***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§55.11,  55.23, 
55.25,  55.27,  55.31,  55.35,  55.40,  55.41. 
55.43,  55.45,  55.47,  55.53,  55.57.  and 
55.59. 


4.  In  §55.31,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§55.31     How  !c  aopiy 

(a)  *   *   * 

(5)  Provide  evidence  that  the 
applicant,  as  a  trainee,  has  successfully 
manipulated  the  controls  of  the  facility 
for  which  a  license  is  sought.  At  a 
minimum,  five  significant  control 
manipulations  must  be  performed  that 
affect  reactivity  or  power  level. 
Evidence  of  satisfactory  performance  of 
control  manipulations  may  be 
demonstrated  on  a  plant-referenced 
simulator  that  meets  the  requirements  of 
§  55.45(b)(3).  Control  manipulations 
performed  on  the  simulator  may  be 
chosen  from  a  representative  sampling 
of  the  control  manipulations  and  plant 
evolutions  described  in  §55.59(c)(3)(A- 
F),  (R),  (T),  (W),  and  (X)  of  this  part,  as 
applicable  to  the  design  of  the  plant  for 
which  the  license  application  is 
submitted.  For  licensed  operators 
applying  for  a  senior  operator  license, 
certification  that  the  operator  has 
successfully  operated  the  controls  of  the 
facility  as  a  licensed  operator  shall  be 
accepted;  and 


federal  Register/ Vol.  65,  No.  128 /Monday,  July  3,  2000 / Proposed  Rules 


41029 


5.  In  §  55.45,  paragraph  (b)  is  revised 
to  read  as  follows: 

5  55  45     Operating  tests. 

(b)  Implementation —  (1) 
Administration.  The  operating  test  will 
be  administered  in  a  plant  wedkthrough 
and  in  either — 

(i)  A  simulation  facility  which  the 
Commission  has  approved  for  use  after 
application  has  been  made  by  the 
facility  licensee;  or 

(ii)  A  plant-referenced  simulator  as 
defined  in  §  55.4. 

(2)  Commission-approved  simulation 
facilities,  (i)  Facility  licensees  who 
propose  to  use  a  simulation  facility  in 
the  administration  of  the  operating  test 
in  accordance  with  paragraph  [b)(l)(i)  of 
this  section,  shall  submit  an  application 
for  approval  of  the  simulation  facility  to 
the  Commission.  This  application  must 
include: 

(A)  A  description  of  the  components 
of  the  simulation  facility  that  are 
intended  to  be  used  for  each  part  of  the 
operating  test,  unless  previously 
approved; 

(B)  A  description  of  the  performance 
tests  as  part  of  the  application,  and  the 
results  of  these  tests;  and 

(C)  A  description  of  the  procedures 
for  maintaining  examination  and  test 
integrity  consistent  with  the 
requirements  of  §  55.49. 

(ii)  The  Commission  will  approve  a 
simulation  facility  if  it  finds  that  the 
simulation  facility  and  its  proposed  use 
are  suitable  for  the  conduct  of  operating 
tests  for  the  facility  licensee's  reference 
plcUit  under  paragraph  (a)  of  this 
section. 

(3)  Plant-referenced  simulators,  (i) 
Facility  licensees  which  propose  to  use 
a  plant-referenced  simulator  to  meet  the 
experience  requirements  in  §  55.31(a)(5) 
must  ensure  that: 

(A)  The  plant-referenced  simulator 
uses  models  relating  to  nuclear  and 
thermal-hydraulic  characteristics  that 
replicate  the  core  load  that  exists  in  the 
nuclear  power  unit  for  which  a  license 
is  being  sought  at  the  time  of  the 
applicant's  operating  test;  and 

(B)  Simulator  fidelity  has  been 
demonstrated  so  that  significant  control 
manipulations  are  completed  vdthout 
procedural  exceptions,  simulator 
performance  exceptions,  or  deviation 
from  the  approved  training  scenario 
sequence. 

(ii)  If  the  Commission  determines  that 
a  simulation  facility  consisting  solely  of 
a  plant-referenced  simulator  does  not 
meet  either  the  definition  of  a  plants 
referenced  simulator  as  defined  in 
§  55.4,  or  the  criteria  in  §  55.45(b)(4)(A) 
and  (D),  the  Commission  will  not  accept 


the  plant-referenced  simulator  for 
conducting  operating  tests  as  described 
in  §55.45Cb)(l)  of  this  part, 
requalification  training  as  described  in 
§  55.59(c)(3)  of  this  part,  or  performing 
control  manipulations  that  affect 
reactivity  to  establish  eligibility  for  an 
operator's  license  as  described  in 
§  55.31(a)(5). 

(4)  Continued  assurance  of  simulator 
fidelity.  Facility  licensees  that  maintain 
a  simulation  facility  shall: 

(A)  Conduct  performance  testing 
throughout  the  life  of  the  simulation 
facility  in  a  maimer  sufficient  to  assiu-e 
that  the  criteria  of  paragraphs 
55.45(b)(4)(C)  and  55.45(b)(3)(i)(B)  as 
applicable,  are  met.  The  results  of 
performance  tests  must  be  retained  for 
four  years  after  the  completion  of  each 
performance  test  or  until  superseded  by 
updated  test  results; 

(B)  Correct  scenario  validation, 
performance  test,  modeling  ,  and 
hardware  discrepancies; 

(C)  Make  available  for  NRC  review, 
before  or  concurrent  with  preparations 
for  each  operator  licensing  operating 
test  or  requalification  program 
inspection,  results  of  any  uncorrected 
performance  test  failures  that  may  exist 
at  the  time  of  the  operating  test  or 
requalification  program  inspection;  and 

(D)  Maintain  the  provisions  for 
examination  and  test  integrity 
consistent  with  §  55.49. 
***** 

6.  In  §  55.59,  paragraph  (c)(4)(iv)  is 

revisfid  tn  rsad  as  follows: 

§55.59     Hequaiiticaiion. 
***** 

(c)*   *   * 

(4)*   *   * 

(iv)  Simulation  of  emergency  or 
abnormal  conditions  that  may  be 
accomplished  by  using  the  control  panel 
of  the  facility  involved  or  by  using  a 
simulator.  Where  the  control  panel  of 
the  facility  is  used  for  simulation,  the 
actions  taken  or  to  be  taken  for  the 
emergency  or  abnormal  condition  must 
be  discussed;  actual  manipulation  of  the 
plant  controls  is  not  required.  If  a 
simulator  is  used  in  meeting  the 
requirements  of  paragraph  (c)(4)(iii)  of 
this  section,  it  must  accurately 
reproduce  the  operating  characteristics 
of  the  facility  involved  and  the 
arrangement  of  the  instrumentation  and 
controls  of  the  simulator  must  closely 
parallel  that  of  the  facility  involved. 
After  the  provisions  of  §  55.45(b)  have 
been  implemented  at  a  facility,  the 
simulation  facility  must  be  used  to 
comply  with  this  paragraph. 


Dated  at  Rockville,  Maryland,  this  27th  day 
of  June,  2000. 

For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

(FR  Doc.  00-16751  Filed  6-30-00;  8:45  am) 

BILLING  CODE  7590-01 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drua  Administration 

21  CFR  Part  101 
[Docket  No.  OON-1 351] 

Food  .doeiing;  Use  of  the  Term 
"Fresi-    ♦o'  Foods  Processed  With 
Aiternat  ^e  Nonthermal  Technologies; 
Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Aimouncement  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  discuss  the  use  of  the 
term  "fresh"  in  the  labeling  of  foods 
processed  with  alternative  nonthermal 
technologies.  The  purpose  of  the 
meeting  is  to  determine  whether  the  use 
of  the  term  "fresh"  is  truthful  and  not 
misleading  on  foods  processed  with 
these  alternative  technologies  and  to 
determine  what  type  of  criteria  FDA 
should  use  when  considering  the  use  of 
the  term  with  futiu-e  technologies. 
DATES:  The  public  meeting  will  be  held 
on  July  21,  2000,  from  8:30  a.m.  to  4 
p.m.  Please  preregister  by  July  14,  2000. 
Late  registrations  will  be  accepted 
contingent  on  space  availability. 
Comments  must  be  submitted  no  later 
than  August  21,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  City  Centre,  300  East 
Ohio  St.,  Chicago,  IL,  312-787-6100. 

Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1061,  5630  Fishers  Lane,  Rockville, 
MD  20852.  You  may  also  send 
comments  to  the  Dockets  Management 
Branch  at  the  following  e-mail  address: 
FDADockets@oc.fda.gov  or  on  the  FDA 
website  at  http:// 

www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfin. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  registration:  Kimberly  Phillips  or 
Darlene  M.  Bailey,  Office  of  Public 
Affairs  (HFR-CE645),  Food  and 
Drug  Administration,  300  South 
Riverside  Plaza,  suite  550  South, 
Chicago,  IL  60606,  312-353-7126  or 
FAX  312-886-3280. 
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For  general  information:  Geraldine  A. 
June,  Center  for  Food  Safety  and 
Nutrition.  Food  and  Drug 
Administration  (HFS-822),  200  C 
St.  SW..  Washington.  DC  20204. 
202-205-4168  or  FAX  202-205- 
5295. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2302  at  2401),  FDA 
published  a  final  rule  that  established 
labeling  regulations  that  govern  the  use 

of  the  terms  "fresh,"  "freshly " 

(e.g.,  "freshly  baked")  and  "fresh 
frozen"  as  they  appear  on  the  labeling 
of  foods,  including  the  use  of  these 
terms  in  brand  names  and  as  sensory 
modifiers.  As  discussed  in  the  final  rule, 
we  issued  this  regulation  because  of  the 
continued  misuse  of  the  term  "fresh" 
and  related  terms  in  the  marketplace. 

We  concluded  at  that  time  that  it  was 
necessary  to  establish  a  definition  for 
"fresh"  to  preclude  the  type  of  misuse 
that  we  encountered  most  often,  i.e..  use 
of  the  term  to  imply  that  a  food  is 
unprocessed,  when  in  fact  it  has  been 
processed.  Thus,  provisions  in  §  101.95 
(21  CFR  101.95)  govern  the  use  of  the 
term  "fresh"  when  used  on  the  labels  or 
in  labeling  of  foods  to  suggest  or  imply 
that  the  food  is  unprocessed.  Generally, 
the  appearance  of  the  term  "fresh"  on  a 
label  or  in  labeling  means  that  the  food 
in  its  raw  state  or  finished  form  has  not 
been  frozen  or  subjected  to  any  form  of 
thermal  processing  or  any  other  form  of 
preservation.  However,  we  provided 
that  the  following  treatments  do  not 
preclude  the  food  from  bearing  the  term 
"fresh":  (1)  The  addition  of  approved 
waxes  or  coatings.  (2)  the  post-harvest 
use  of  approved  pesticides,  (3)  the 
application  of  a  mild  chlorine  wash  or 
mild  acid  wash  on  produce,  or  (4)  the 
treatment  of  raw  foods  with  ionizing 
radiation  not  to  exceed  the  maximum 
dose  of  1  kiloGray. 

The  regulation  also  notes  that  use  of 
the  term  "fresh"  is  not  precluded  when 
it  does  not  imply  that  the  food  is 
unprocessed,  e.g.,  "fresh"  may  be  used 
to  describe  pasteurized  whole  milk 
because  consumers  understand  that 
almost  all  milk  is  pasteurized  and, 
therefore,  there  is  no  misleading 
implication. 

Recently,  manufacturers  have 
developed  new  alternative  food 
processing  technologies  to  control 
pathogens  in  foods  while  minimizing 
the  thermal  component  of  the  process. 
Such  processes  include,  but  are  not 
limited  to,  high  pressure  processing, 
pulsed  electric  field,  pulsed  light, 
submerged  arc,  and  filtration. 


FDA  contracted  with  the  Institute  of 
Food  Technologists  (IFT)  to  review  and 
evaluate  the  scientific  information 
available  on  these  new  alternative 
technologies  and  to  assist  us  in 
evaluating  each  technology's 
effectiveness  in  reducing  and 
inactivating  pathogens  of  public  health 
concern.  Where  information  on  these 
technologies  was  too  limited  for  a 
thorough  evaluation  and  conclusion, 
IFT  identified  research  needs.  The  final 
report  of  this  work,  entitled  "Kinetics  of 
Microbial  Inactivation  for  Alternative 
Food  Processing  Technologies"  (Ref.  1). 
is  available  on  FDA's  website  at 
www.cfsan.fda.gov. 

Manufacturers  using  these  processes 
contend  that  their  products  maintain  the 
same  "fresh"  characteristics  as 
unprocessed  products.  Thus,  these 
manufacturers  have  asked  FDA  if  they 
may  label  these  products  with  the  term 
"fresh."  We  are  interested  in  obtaining 
the  views  of  interested  parties  on  the 
use  of  the  term  "fresh"  for  foods 
processed  with  these  technologies. 
Thus,  we  have  decided  to  hold  a  public 
meeting  to  engage  interested  parties  in 
discussion  on  this  issue.  We  will  use 
information  gathered  at  this  meeting,  as 
well  as  other  information  available  to 
FDA,  in  considering  whether  to  initiate 
rulemaking  to  amend  §  101.95. 

In  this  notice,  we  are  aimouncing  a 
public  meeting  to  discuss  the  use  of  the 
term  "fresh"  in  the  labeling  of  foods 
processed  with  the  alternative 
technologies.  We  are  soliciting  public 
comment  on  whether  the  use  of  the  term 
"fresh"  is  truthful  and  not  misleading 
on  foods  processed  with  these 
alternative  technologies  and  on  what 
type  of  criteria  FDA  should  use  when 
considering  the  use  of  the  term  with 
future  technologies.  Specifically,  we 
invite  comment  on  the  following 
questions: 

1.  Do  consumers  associate  the  term 
"fresh"  with  organoleptic 
characteristics,  nutritional 
characteristics,  or  some  other 
characteristics? 

2.  Do  consumers  want  a  way  to 
identify  foods  that  taste  and  look  fresh 
but  have  been  processed  to  control 
pathogens? 

3.  What  does  industry  think  the  term 
"fresh"  means? 

4.  Is  the  term  "fresh"  when  applied  to 
foods  processed  with  the  new 
technologies  misleading  to  consiuners? 

5.  Do  the  new  technologies  preserve 
the  foods? 

6.  Are  the  new  technologies  truly 
nonthermal? 

7.  Are  there  quantifiable  parameters, 
e.g.,  level  of  nutrients,  vitamins  etc., 


that  could  be  measiued  to  determine  if 
a  food  is  "fresh?" 

8.  Is  there  a  term  other  than  "fresh" 
that  can  be  used  for  foods  processed 
with  the  new  technologies? 

9.  Would  consumers  understand  a 
new  term? 

10.  What  is  the  economic  impact  of 
allowing  use  of  the  term  "fresh"  for 
foods  processed  with  the  new 
technologies? 

11.  Would  allowing  the  term  "fresh" 
on  foods  processed  with  new 
technologies  place  small  firms  not  able 
to  use  these  technologies  at  an  economic 
disadvantage? 

At  the  public  meeting,  we  will  be 
addressing  whether  the  use  of 
alternative  processing  technologies 
should  preclude  the  use  of  the  term 
"fresh."  Therefore,  the  public  meeting 
will  be  restricted  to  the  discussion  of 
whether  these  processes  fit  the  criteria 
for  the  use  of  the  term  "fresh"  and  not 
whether  other  aspects  of  the  provisions 
in  §  101.95  should  be  reopened. 

II.  Registration  and  Requests  to  Make 
Oral  Presentations 

If  you  would  like  to  attend  the 
meeting,  you  must  preregister  in  writing 
with  the  contact  person  for  registration 
(address  above)  by  July  14,  2000,  by 
providing  your  name,  title,  business 
affiliation,  address,  telephone  and  fax 
number.  Preregistered  persons  should 
check  in  before  the  meeting  between  8 
a.m.  and  8:30  a.m.  Persons  who  have 
not  preregistered  may  register  before  the 
meeting  between  8  a.m.  and  8:30  a.m., 
dependent  on  space  availability.  To 
expedite  processing,  this  registration 
information  also  may  be  sent  to  the 
contact  person  by  FAX  to  312-886- 
3280.  If  you  need  special 
accommodations  due  to  disability  (e.g., 
sign  language  interpreter),  please  inform 
the  contact  person  when  you  register. 

If,  in  addition  to  attending,  you  wish 
to  make  an  oral  presentation  during  the 
meeting,  you  must  so  inform  the  contact 
person  and  submit:  (1)  A  brief  written 
statement  of  the  general  nature  of  the 
views  you  wish  to  present  and  (2)  the 
names  and  addresses  of  the  persons  who 
will  give  the  presentation.  Depending 
on  the  number  of  people  who  register  to 
make  presentations,  we  will  limit  the 
time  allotted  for  each  presentation.  We 
anticipate  that,  if  time  permits,  those 
attending  the  meeting  will  have  the 
opportunity  to  ask  questions  diu-ing  the 
meeting. 

in.  Comments 

Interested  persons  may,  on  or  before 
August  21,  2000,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  You  may  also 
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send  comments  to  the  Dockets 
Management  Branch  at  the  following  e- 
mail  address:  FDADockets@oc.fda.gov 
or  to  the  FDA  website  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfm. 
Please  address  your  comments  to  the 
docket  number  given  at  the  beginning  of 
this  notice.  You  must  submit  two  copies 
of  comments,  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent,  except  that 
you  may  submit  one  copy  if  you  are  an 
individual.  You  may  review  received 
comments  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

rV.  Transcripts 

You  may  request  a  transcript  of  the 
meeting  from  the  Freedom  of 
Information  Office  {HFI-35),  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
You  may  also  examine  the  transcript  of 
the  meeting  after  August  11,  2000,  at  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  as  well  as  on  the  FDA  website 
at  http://wvvrw.fda.gov. 

V.  Reference 

We  have  placed  the  following 
reference  on  display  in  the  Dockets 
Management  Branch.  You  may  see  it  at 
that  office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  Institute  of  Food  Techinologists, 
"Kinetics  of  Microbial  Inactivation  for 
Alternative  Food  Processing  Technologies," 
A  report  of  the  Institute  of  Food 
Technologists  for  the  Food  and  Dnig 
Administration  of  the  United  States 
Department  of  Health  and  Human  Services, 
June  2,  2000. 

Registration  fobm 

Public  Meeting  on  Use  of  the  Term   Fresh"  on  Foods 
Processed  with  Alternative  Nonthermal  Technologies 

Instructions:  To  register,  complete  this  form  and  mail  it  to  the 

address  of  the  contact  person(s)  for  registration  or  fax  it  to 

312-886-3280  by  July  14,  2000. 

Name, 

Tide 


Company, . 

Address, 

Telephone, 

Fax, 

E-mail, 


Please  indicate  the  type  of 
organization  that  you  represent: 

Industry 

Govenmient 


Do  you  wish  to  make  an  oral 
presentation? 

Yes. 

No 

If  yes,  you  must  also  submit  the 
following: 

1.  A  brief  statement  of  the  general 
nature  of  the  views  you  wish  to  present, 

2.  The  names  and  addresses  oi  all 
persons  who  will  participate  in  the 
presentation,  and  depending  on  the 
number  of  people  who  register  to  make 
presentations,  we  will  limit  the  time 
allotted  for  each  presentation. 

Dated:  June  27.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-16716  Filed  6-28-00;  1:38  pm] 
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Consumer  Organization 

Media 

Law  Firm 


Educational  Organization . 
Other  (specify) 


ENVIRONMENTAL  PBOTEC^'ON 
AGENCY 

40  CFR  Parts  141  and  *42 
[FRL-6728-2] 

Announcement  of  Stakeholders 
Meeting  on  Arsenic  m  Drinking  Water 
Proposed  Rule 

agency:  .  Environmental  Protection 

Agency. 

ACTION:  Notice  of  stakeholders  meeting. 

SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  will  be  holding  a  one-day 
Stakeholders  meeting  on  August  9,  2000 
in  Reno,  Nevada.  The  purpose  of  this 
meeting  is  to  present  information  and  to 
answer  questions  on  the  proposed  rule. 
EPA  is  encoiu-aging  people  to  attend 
from  State  and  Tribal  drinking  water 
programs,  the  regulated  commimity 
(water  systems),  public  health 
organizations,  academia,  enviroiunental 
and  public  interest  groups,  engineering 
firms,  and  other  interested  stakeholders. 
DATES:  The  stakeholder  meeting  on 
arsenic  in  drinking  water  vdll  be  held 
on  Wednesday,  August  9,  2000  from  8 
a.m.  to  12  pm  and  1  p.m.  to  5  p.m.  PDT. 
ADDRESSES:  The  meeting  will  be  held  at 
tli-  K.  no  Hilton  [(800)  648-5080], 
which  is  located  at  2500  E.  Second 
Street,  Reno,  NV  89595. 

To  register  for  the  meeting,  please 
contact  the  Safe  Drinking  Water  Hotline 
at  1-800-426-4791  between  9  am  and 
5:30  p.m.  EST.  Those  registered  for  the 
meeting  by  Friday,  July  28,  2000  will 
receive  an  agenda,  logistics  sheet,  and  a 
copy  of  the  Federal  Register  notice  prior 
to  the  meeting.  There  will  be  a  limited 
number  of  conference  lines  available. 
These  lines  will  be  allocated  on  a  first- 
reserved,  first  served  basis.  Members  of 
the  public  who  cannot  attend  the 


meeting  in  person  should  register  with 
the  Safe  Drinking  Water  Hotline  by  July 
28  to  receive  copies  of  the  overheads  in 
advance.  Please  provide  your  name, 
organization,  title,  mailing  address, 
telephone  number,  facsimile  niunber,  e- 
mail  address  and  telephone  number  for 
EPA  to  coiuiect  the  caller  via  conference 
call  [if  applicable]  for  the  "Arsenic 
Meeting." 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791.  For  information  on  the  activities 
related  to  the  proposed  arsenic  rule, 
contact  the  Safe  Drinking  Water  HoUine 
at  1-800-426-4791,  or  visit  the  EPA 
Office  of  Groimd  Water  and  Drinking 
Water  arsenic  webpage  at  http:// 
www.  epa  .gov/OG  WD  W/ars/ 
arsenic. html,  which  contains  electronic 
copies  of  two  fact  sheets,  the  proposed 
rule,  and  the  discussion  papers  and 
executive  meeting  summaries  from 
previous  stakeholders  meetings. 
Registrants  must  make  their  own  room 
reservations  for  the  Reno  Hilton  by  July 
7,  2000  by  calling  (800)  648-5080"and 
mention  "EPA  Arsenic  in  Drinking 
Water  Meeting"  to  guarantee  the  room 
rate  of  $55  plus  tax. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Arsenic  (As)  is  a  naturally  occiuring 
element  found  in  the  human  body  and 
is  present  in  food,  water,  and  air. 
Arsenic  in  drinking  water  occurs  in 
groimd  water  and  siuface  water  and  is 
associated  with  certain  natural  geologic 
conditions,  as  well  as  with 
contamination  fit)m  human  activities. 
Arsenic  ingestion  is  linked  to  skin 
cancer  and  arsenic  inhalation  to  lung 
cancer.  In  addition,  arsenic  ingestion 
seems  to  be  associated  with  vascular 
effects,  gastrointestinal  irritation,  and 
cancers  of  the  kidney,  bladder,  liver, 
limg,  and  other  organs.  Water  primarily 
contains  inorganic  arsenic  species 
(Asv*  and  As'"*). 

On  August  6,  1996,  Congress 
amended  the  SDWA,  adding  section 
1412(b)(12)(A)  which  requires,  in  part, 
that  EPA  propose  a  NPDWR  for  arsenic 
by  January  1,  2000  and  issue  a  final 
regulation  by  January  1,  2001.  The 
ciurent  maximum  contaminant  level 
(MCL)  of  50  ng/L  remains  in  effect  until 
the  effective  date  of  the  revised  rule. 

The  National  Primarj'  Drinking  Water 
regulation  for  arsenic  proposes  a 
Maximimi  Contaminant  Level  Goal 
(MCLG)  of  zero,  an  MCL  of  5  jig/L,  and 
lists  best  available  technologies  and 
small  system  compliance  technologies. 
In  addition,  the  proposed  rule, 
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published  June  22,  2000  (65  FR  38888) 
requests  comments  on  MCLs  of  3  ng/L, 
10  jig/L,  and  20  \ig/L.  EPA  is  proposing 
to  withdraw  two  analytical  methods, 
keeping  the  rest  of  the  approved  test 
methods  for  arsenic  intact.  The 
regulation  will  be  effective  for 
community  water  systems  (CWSs) 
serving  over  10,000  people  three  years 
after  the  final  rule  is  issued,  and 
effective  five  years  after  promulgation 
for  CWSs  serving  under  10,000  people. 
In  addition,  EPA  is  proposing  that  non- 
treuisient,  non-conmiunity  water 
systems  (NTNCWS)  monitor  and  report 
arsenic  that  exceeds  the  new  MCL,  but 
not  requiring  compliance  for  NTNCWS 
with  the  MCL. 

Fiulhermore,  the  proposal  clarifies 
compliance  for  State-determined 
monitoring  after  exceedances  for 
inorganic,  volatile  organic,  and 
synthetic  organic  contaminants.  Finally, 
EPA  is  proposing  that  States  will  specify 
the  time  period  and  sampling  frequency 
for  new  public  water  systems  and 
systems  using  a  new  source  of  water  to 
demonstrate  compliance  for  inorganic, 
volatile  organic,  and  synthetic  organic 
MCLs. 

In  conducting  research  and 
developing  the  proposed  rule  for  arsenic 
in  drinking  water,  EPA  has  consulted 
with  the  National  Academy  of  Sciences, 
other  Federal  agencies,  and  other 
interested  public  and  private  parties. 

The  stakeholders  meeting  will  cover  a 
broad  range  of  issues  including:  (1) 
Regulatory  process,  including  risk 
management  decisions;  (2)  arsenic  risk 
assessment  (exposiu'e,  health 
assessment,  national  occurrence);  (3) 
key  technical  assessments  (treatment 
technologies,  treatment  residuals,  cost, 
analytical  methods);  (4)  small  system 
concerns;  and  (5)  futiu-e  stakeholder 
involvement. 

EPA  has  announced  this  public 
meeting  to  discuss  the  proposed  rule 
prior  to  the  close  of  the  public  comment 
period.  The  meeting  is  not  the  forum  for 
giving  the  Agency  public  comment  on 
the  rule.  The  public  comment  period 
ends  on  September  20,  2000,  and  you 
may  send  written  comments  to  the  W- 
99-16  Arsenic  Comments  Clerk,  Water 
Docket  (MC-4101),  U.S.  EPA,  1200 
Pennsylvania  Ave.  NW,  Washington,  DC 
20460.  Comments  may  be  hand 
delivered  to  the  Water  Docket,  located  at 
U.S.  EPA  EB-57,  401  M  St.  SW. 
Washington,  DC  between  9  am.  and  3:30 
pm.,  Monday  through  Friday. 
Comments  may  be  submitted 
electronically  to  ow- 
docket@epamail.epa.gov.  Please  submit 
an  original  and  three  copies  of  your 
comments  and  enclosures  (including 
references)  to  the  Water  Docket  at  the 
address  given  above.  For  further 


information  about  submitting 
comments,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791. 

Dated:  June  26.  2000. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water,  Environmental  Protection  Agency. 
[FR  Doc.  00-16754  Filed  6-30-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Parts  2  and  87 

[WT  Docket  No.  00-77;  RM  Nos.  9376,  9462; 
FCC  00-160] 

Advanced  Digital  Communications  in 
the  117  975   137  MHz  Band  and 
Implementation  of  Flight  Information 
Services  in  the  136-137  MHz  Band 

AGENCY:  Federal  Communicatiuus 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  document  the 
Commission  seeks  comment  on 
proposals  regarding  the  use  of  the  136- 
137  MHz  frequency  band  by  the 
Aviation  Services  and  certain 
modifications  to  parts  2  and  87  of  the 
Commission's  rules  in  response  to  two 
Petitions  for  Rulemaking  filed  by  the 
Federal  Aviation  Administration  and 
the  Small  ALrcreift  Manufacturers 
Association.  In  response  to  the  Petitions 
and  comments  received,  the 
Commission  has  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  which 
the  Commission  proposes  to:  modify  the 
footnote  allocation  of  the  Commission's 
rules  to  permit  the  FAA  to  use  twenty 
channels  in  the  136-136.475  MHz  band 
on  a  shared  basis  with  non-Federal 
Government  users  for  Air  Traffic 
Control  purposes,  including  Flight 
Information  Services;  revise  certain 
technical  rules  in  part  87  for  the 
117.975-137  MHz  band  to  accommodate 
digital  communications  systems;  and 
modify  those  rules  pertaining  to  special 
purpose  enroute  services  in  the  Gulf  of 
Mexico. 

DATES:  Comments  are  due  August  2, 
2000.  Reply  comments  are  due  August 
2,  2000. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  Twelfth  Street,  SW.,  TW-325. 
Washington,  DC  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Services,  Inc.  (ITS),  1231 
20th  Street,  NW.,  Washington,  DC 
20036,  (202)  857-3800,  and  Roberto 
Mussenden,  Federal  Communications 
Commission,  Wireless 


Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
Policy  and  Rules  Branch.  445  Twelfth 
Street,  SW.,  Room  3-A424,  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberto  Mussenden  (rmussend@fcc.gov} 
or  Ghassan  Khalek  (gkhalek@fcc.gov)  at 
the  Public  Safety  and  Private  Wireless 
Division,  Policy  and  Rules  Branch,  (202) 
418-0680 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  WT 
Docket  No.  00-77,  FCC  No.  00-160, 
released  on  May  15,  2000,  as  amended 
by  Errata  released  on  June  5,  2000.  The 
full  text  of  the  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Public  Scifety  and 
Private  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  Twelfth  Street,  SW.,  Room  4-C207, 
Washington,  DC  20554.  The  complete 
text  of  this  NPRM  may  also  be 
piuchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
202-857-3800.  Alternative  formats 
(computer  diskette,  large  print, 
audiocassette  and  Braille)  are  available 
to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260,  TTY  (202)  418-2555,  or  at 
mcontee@fcc .  gov . 

Currently,  the  136-137  MHz  band  is 
allocated  to  the  non-Federal 
Government  aeronautical  mobile  (R) 
service  on  a  primary  basis.  This  one 
megahertz  of  spectrum  is  used  by  the 
civil  aviation  community,  in  particular 
ARINC,  for  AOC  communications,  and 
piu-suant  to  footnote  US244,  by  the  FAA 
for  general  aviation  ATC  purposes. 
SAMA,  in  its  Petition,  requests  the  FCC 
to  set  aside  four  channels  in  the  136- 
137  MHz  band  for  FIS  to  support 
general  aviation.  The  FAA,  in  its 
Revised  Petition,  supports  this  request 
but  also  seeks  a  reallocation  of 
approximately  half  of  the  band  (136- 
136.475  MHz)  to  accommodate  a  new. 
digital  communications  system.  While 
generally  supporting  both  requests,  it 
appears  that  the  aviation  community 
challenges  the  amount  of  spectrum 
needed  and  the  manner  in  which  it  is 
allocated.  The  aviation  community 
counsels  caution  when  evaluating  the 
petitions  and  stresses  the  need  to 
balance  futiue  Federal  Government 
services  against  the  existing  and 
planned  improvements  in  non-Federal 
Government  data  communications 
services.  All  parties  also  request  that  47 
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CFR  part  87  be  amended  to  permit 
digital  communications  for  general 
aviation. 

The  Commission  proposes  to  amend 
47  CFR  2.106,  footnote  US244  to  extend 
the  FAA's  access  from  fifteen  to  twenty 
channels  within  the  136-136.475  MHz 
band  on  a  shared  basis  with  non-Federal 
Government  users.  Specifically,  the 
Commission  proposes  to  add  chaimels 
136.100  MHz.  136.200  MHz,  136.275 
MHz,  136.375  MHz,  and  136.475  MHz 
to  the  list  of  FAA's  shared  channels.  As 
requested  by  SAMA  and  supported  by 
the  FAA  and  industry,  the  Commission 
further  proposes  to  accommodate  FIS  in 
the  136-137  MHz  band.  SAMA 
contends  that  locating  the  FIS  within  in 
the  136-137  MHz  band  is  most 
appropriate.  It  notes  that  frequencies  in 
the  136-137  MHz  band  are  not  currently 
being  used  because  very  few  general 
aviation  aircraft  have  voice  radios  that 
can  tune  to  this  band.  NATA,  NBAA, 
and  ARINC/ATA  all  support 
authorization  of  FIS  within  the  136-137 
MHz  band.  According  to  SAMA,  most 
general  aviation  aircraft  have  720- 
channel  transceivers  that  time  up  to  136 
MHz;  only  the  newest  radios  are  760- 
channel  transceivers  that  also  tune  to 
the  forty  channels  in  the  136-137  MHz 
band.  SAMA  maintains  that  aircraft 
desiring  to  receive  FIS  broadcasts  could 
purchase  an  FIS  receiver  that  tunes  to 
these  frequencies  only.  Finally,  SAMA 
avers  that  avionics  manufacturers  have 
already  introduced  low-cost  radio 
receivers  for  FIS  broadcasts  for  the 
general  aviation  market  in  anticipation 
of  the  FAA's  initiation  of  this  service. 
Consequently,  the  Commission  proposes 
to  add  the  FIS  designation  to  footnote 
US244;  however,  it  tentatively 
concludes  that  specifying  four  channels 
for  FIS  in  US244  is  unnecessary  and 
could  curtail  flexibility. 

To  foster  improved  spectrum 
efficiencies,  the  Commission  also 
proposes  to  amend  various  service  and 
technical  rules  pertaining  to  the  aviation 
services,  47  CFR  part  87.  The  specific 
rule  provisions  proposed  for 
amendment  are:  (1)  47  CFR  87.131 
(Power  and  emissions);  (2)  47  CFR 
87.133  (Frequency  stability);  (3)  47  CFR 
87.137  (Types  of  mission);  (4)  47  CFR 
87.139  (Emission  limitations);  (5)  47 
CFR  87.173  (Frequencies)  [General  List]; 
(6)  47  CFR  87.187  (Frequencies) 
[Aircraft  Stations);  and  (7)  47  CFR 
87.263  (Frequencies)  [Aeronautical 
Enroute  and  Aeronautical  Fixed 
Stations].  The  Commission  believes  that 
these  changes  would  serve  to  promote 
the  transition  from  analog  voice 
communications  to  digital  voice  and 
data  transmissions. 


Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  the 
Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  this  NPRM  provided.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,'to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SEA").  See  5 
U.S.C.  603(a). 

/.  Need  for  and  Objectives  of  the 
Proposed  Rules 

Increased  spectrum  congestion  within 
the  117.975-136  MHz  band,  due  to 
increasing  air  traffic  control 
communications  requirements,  which 
cause  frequency  assigiunents  in  this 
band  to  grow  about  four  percent 
annually,  compels  the  transition  to 
digital  communications  technology. 
Further  pressuring  our  aviation 
communications  spectrum  capacity  is 
the  explosive  growth  in  data 
communications  within  the  civil 
aviation  communications  spectrum 
band.  This,  combined  wi\h  the  FAA's 
role  in  administering  the  civil  aviation 
conununications  spectrum,  along  with 
the  public  safety  issues  inherent  with 
aviation  communications,  provides 
justification  for  our  proposals  in  this 
NPRM.  The  objective  is  to  develop 
aviation  communications  spectrum 
policies  for  the  civil  aviation 
community  while  providing  the  FAA 
with  the  latitude  it  needs  to  meet  its 
statutory  requirements.  Our  proposals 
are  aimed  at  being  as  least  intrusive  on 
the  private  sector  as  feasible,  while 
achieving  our  public  interest  objectives. 

//.  Legal  Basis 

The  proposed  action  is  authorized  by 
sections  4{i),  303(r),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r)  and 
332(a)(2). 

///.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions,  or  entities.  5  U.S.C.  601(6). 
The  RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  The  RFA  defines  the 


term  "small  entity"  as  haxing  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jm-isdiction."  5  U.S.C. 
601.  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  A  small 
business  concern  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  Pursuant  to  5 
U.S.C.  601(3).  the  statutory  definition  of 
a  small  business  applies  "imless  an 
agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  [SBA].  and 
after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

"The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Air-Ground  Radiotelephone  Service, 
which  is  defined  in  §  22.99  of  the 
Commission's  rules.  47  CFR  22.99. 
Accordingly,  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  £in  entity  employing  no 
more  than  1 ,500  persons.  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  "small  businesses"  or  "small 
entities"  under  the  SBA  definition. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

Current  licensees  are  subject  to 
minimal  reporting,  recordkeeping,  and 
compliance  requirements,  e.g.,  retaining 
a  copy  of  their  license,  filing  for  renewal 
of  their  license  after  a  period  of  years. 
Equipment  manufacturers  are  required 
to  certify  that  their  products  comply 
with  the  performance  standards 
established  by  the  Commission.  No  new 
reporting,  recordkeeping,  or  other 
compliance  requirements  would  be 
imposed  on  applicants  or  licensees  as  a 
result  of  the  actions  proposed  in  this 
rulemaking  proceeding. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
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simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  The  first  two  and  the 
fourth  alternatives  are  not  relevant  at 
this  stage  of  the  proceeding,  whereby 
the  Commission  would  permit 
additional  use  of  existing  Aviation 
Radio  Service  frequencies  and  the 
establishment  of  a  new  service.  The 
third  alternative  is  reflected  in  the 
NPRM  in  that  the  Commission  has  not 
specified  the  design  standards  for  any 
potential  radio  apparatus  but  has 
limited  its  proposal  to  technical, 
performance  standards  for  the  use  of  the 
frequencies  at  issue.  We  seek  comment 
on  the  impact  on  small  entities  of  the 
proposals  in  the  ^4PRM. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules:  None. 

VI.  Paperwork  Reduction  Analysis 

This  NPRM  contains  either  a  new  or 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  NPRM  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  No.  104-13.  Public  and 
agency  conunents  are  due  60  days  from 
date  of  publication  of  this  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
These  comments  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Conunission,  445  12th  Street,  SW., 
Washington.  D.C.  20554,  or  via  the 
Internet  to  <jboley@fcc.gov>. 
Furthermore,  a  copy  of  any  such 
comments  should  be  submitted  to 
Virginia  Huth,  OMB  Desk  Officer,  725 
17th  Street,  NW..  Room  10236  NEOB, 
Washington,  DC  20503,  or  via  the 
Internet  to  <vhuth@omb.eop.gov>. 

List  of  Subjects  in  47  CFR  Parts  2  and 
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Communications  equipment.  Radio, 
Air  Transportation. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-16679  Filed  6-30-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  24 

[GEN  Docket  No.  90-314;  ET  Docket  No. 
92-100;  PP  Docket  No.  93-253:  DA  00-1421] 

Narrowband  Personal 
Communications  Services: 
Competitive  Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule  making; 

extension  of  comment  period. 

summary:  In  this  document,  the 
Commission  grants  in  part  a  motion  for 
extension  of  time  to  file  comments  and 
reply  comments  in  the  narrowband  PCS 
proceeding.  The  motion  was  filed  by  the 
Personal  Communications  Industry 
Association  (PCIA).  A  brief  extension  of 
time  is  warranted  in  order  to  give  PCIA 
and  its  members  adequate  time  to 
develop  a  consensus  position  and  thus 
facilitate  the  compilation  of  a  more 
complete  record  on  the  issues  raised. 
The  new  deadlines  for  filing  comments 
and  reply  comments  will  be  July  19, 
2000,  and  August  3,  2000,  respectively. 
DATES:  Comments  are  due  on  or  before 
July  19,  2000,  and  reply  conunents  are 
due  on  or  before  August  3,  2000. 
ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  should  send 
conunents  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federed 
Communications  Commission,  445  12th 
Street,  SW,  Room  TW-A325, 
Washington,  DC  20554.  See  the 
"Supplementary  Information"  section 
for  additional  information  about  paper 
and  electronic  filing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Elder,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Biu^au,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  in  GEN  Docket 
No.  90-314,  ET  Docket  No.  92-100,  and 
PP  Docket  No.  93-253,  DA  00-1421, 
adopted  and  released  on  June  26,  2000. 
The  complete  text  of  the  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12di  Street,  SW,  Room  CY-A257, 
Washington.  DC  20554,  and  also  may  be 


piuchased  from  the  Commission's  copy 
contractor.  International  Transcription 
■  Services,  Inc..  1231  20th  Street,  NW. 
Washington,  DC  20036,  (202)  857-3800. 
The  Order  is  also  available  via  the 
Internet  at 

http://www.fcc.gov/Bureaus/Wireless/ 
Orders/ 2000 /index. html. 

1.  On  May  18,  2000,  the  Commission 
released  a  Second  Report  and  Order  and 
Second  Further  Notice  of  Proposed  Rule 
Making.  GEN  Docket  No.  90-314,  ET 
Docket  No.  92-100,  PP  Docket  No.  93- 
253,  FCC  00-159,  65  FR  35875  (June  6, 
2000).  Conunents  on  the  Second  Further 
Notice  of  Proposed  Rule  Making  were 
due  on  or  before  July  5,  2000,  and  reply 
comments  were  due  on  or  before  July 
20,  2000. 

2.  On  June  19,  2000,  the  Personal 
Communications  Industry  Association 
(PCL\)  filed  a  "Motion  of  the  Personal 
Communications  Industry  Association 
for  Extension  of  Time,"  requesting  that 
the  Commission  extend  these  deadlines 
for  filing  comments  and  reply  comments 
by  thirty  days.  Thus,  PCIA  requested 
that  the  deadlines  be  extended  to 
August  4,  2000,  and  August  21.  2000, 
respectively.  According  to  PCIA, 
additional  time  is  needed  to  permit 
PCIA  cuid  its  members  to  explore  fully 
channelization  options  and  other  issues 
reiised  in  the  Second  Further  Notice  of 
Proposed  Rule  Making  and  to  develop  a 
consensus  position.  PCIA  urges  that  a 
brief  delay  of  the  rulemaking  process 
would  be  more  than  compensated  for  by 
the  advantage  of  a  more  complete  record 
and  the  development  of  a  consensus 
position  on  behalf  of  a  significant 
portion  of  the  messaging  industry. 

3.  The  Commission  does  not  routinely 
grant  extensions  of  time.  Upon  review, 
however,  the  Division  agrees  that  a  brief 
extension  of  time  is  warranted  in  order 
to  give  PCIA  and  its  members  adequate 
time  to  develop  a  consensus  position 
and  thus  facilitate  the  compilation  of  a 
more  complete  record  in  this 
proceeding.  However,  the  Division  is 
not  persuaded  that  a  thirty-day 
extension  is  necessary  and  is  concerned 
that  such  an  extension  could  delay  the 
Commission's  consideration  of  the 
issues  raised  in  the  Second  Further 
Notice  of  Proposed  Rule  Making.  The 
cvurent  deadlines  for  filing  comments 
and  reply  comments  in  this  proceeding 
will  therefore  be  extended  by  two 
weeks. 

4.  Accordingly,  it  is  ordered  that  the 
Motion  of  the  Personal  Communications 
Industry  Association  for  Extension  of 
Time  filed  on  June  19,  2000,  is  granted 
in  part.  Interested  parties  may  file 
comments  on  or  before  July  19,  2000, 
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and  reply  comments  on  or  before 
August  3,  2000. 

5.  Filing  procedures.  Pursuant  to  47 
CFR  1.415, 1.419,  interested  parties  may 
file  comments  in  accordance  with  the 
schedule  listed  in  the  "Dates"  section. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998). 

6.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Or  you 
may  obtain  a  copy  of  the  ASCII 
Electronic  Transmittal  Form  (Form-ET) 
at 

http://www.fcc.gov/efile/email.html. 

7.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  interested  parties  want 
each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
If  more  than  one  docket  or  rulemaking 
number  appear  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Room  TW-A325, 
Washington,  DC  20554.  One  copy 
should  also  be  sent  to  the  Conunission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW,  Washington,  DC  20036.  In 
addition,  a  courtesy  copy  should  be 
delivered  to  Alice  Elder,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Biu^eau,  Federal 
Conununications  Commission,  445  12th 
Street,  SW,  Washington,  DC  20554. 


8.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Alice  Elder,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Conunission,  445  12th 
Street,  SW,  Washington,  DC  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  GEN  Docket  No. 
90-314,  ET  Docket  No.  92-100,  PP 
Docket  No.  93-253),  type  of  pleading 
(comment  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase:  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW,  Washington. 
DC  20036. 

9.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
dm-ing  regular  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW,  Washington,  DC  20554. 

10.  This  action  is  taken  pm-suant  to 
the  authority  provided  in  47  CFR  1.46 
and  under  delegated  authority  pursuant 
to  47  CFR  0.131,  0.331. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Deputy  Chief,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  00-16814  Filed  6-30-O0;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA-1411.  MM  Docket  No.  00-116,  RM- 
9877] 

Digital  Television  Broadcast  Service; 
Kansas  City,  MO 

agency:  Federal  Comraimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KMBC 
Hearst-Argyle  Television,  Inc.  licensee 
of  station  KMBC(TV),  NTSC  Channel  9, 
Kansas  City,  Missouri,  requesting  the 


substitution  of  DTV  Channel  7  for  DTV 
Channel  14.  DTV  Char:i(  !  7  can  be 
allotted  to  Kansas  City.  Missouri,  in 
compliance  with  the  prmciple 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (39-05-01  N.  and  94-30-57 
W.).  As  requested,  we  propose  to  allot 
DTV  Channel  7  to  Kansas  City  with  a 
power  of  1 1 5  and  a  height  above  average 
terrain  (HAAT)  of  357  meters. 

DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325.  Washington,  DC  20554.  hi 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  J.  Prak,  Brooks,  Pierce, 
McLendon,  Humphrey  &  Leonard,  Post 
Office  Box  1800,  Raleigh,  North 
Carolina  27602  (Counsel  for  KMBC 
Hearst-Argyle  Television,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-116,  adopted  Jime  23,  2000.  and 
released  June  28.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu"es  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  00-16686  Filed  6-30-00;  8:45  ami 
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pederal  communications 

commission 

47  CFR  Part  73 

[DA-1409,  MM  Docket  No.  00-114,  RM- 

9744] 

Digita:  ■^eievision  Broadcast  Service; 

Great  Pan   MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KFBB 
Corporation,  L.L.C.,  licensee  of  station 
KFBB-TV,  NTSC  Channel  5.  Great  Falls, 
Montana,  requesting  the  substitution  of 
DTV  Channel  8  for  its  assigned  DTV 
Channel  39.  DTV  Channel  8  can  be 
substituted  and  allotted  to  Great  Falls, 
Montana,  as  proposed,  in  compliance 
with  the  principle  conununity  coverage 
requirements  of  Section  73.625(a)  at 
coordinates  (47-32-08  N.  and  111-17- 
02  W).  However,  since  the  community 
of  Great  Falls  is  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  by  the  Canadian 
government  must  be  obtained  for  this 
allotment.  DTV  Channel  8  can  be 
allotted  to  Great  Falls  with  a  power  of 
160  (kWl  and  a  height  above  average 
terrain  (HAAT)  of  180  meters. 
DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
?nno 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kenneth  C.  Howard,  Jr., 
Baker  &  Hostetler,  1050  Connecticut 
Avenue,  NW,  Suite  1100,  Washington, 
DC  20036-5304  (Counsel  for  KFBB 
Corporation,  L.L.C.) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-114,  adopted  June  23,  2000,  and 
released  June  28.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  00-16685  Filed  6-30-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA-1410,  MM  Docket  No.  00-115,  RM- 
9884] 

Digital  Television  Broadcast  Se-^v  ce; 
Redding.  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
California  Broadcasting,  Inc.,  licensee  of 
Station  KRCR-TV,  NTSC  Channel  7, 
Redding,  California,  requesting  the 
substitution  of  DTV  Channel  34  for  its 
assigned  DTV  Channel  14.  DTV  Channel 
can  be  allotted  to  Redding,  California,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (40-36-10  N  and  122-39- 
00  W).  As  requested,  we  propose  to  allot 
DTV  Channel  34  to  Redding  with  a 
power  of  1106  and  a  height  above 
average  terrain  (HAAT)  of  1106  meters. 
DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Arthur  B.  Goodkind,  Koteen 
&  Naftalin,  L.L.P.,  1150  Connecticut 
Avenue,  Washington,  DC  20036-4104 


(Counsel  for  California  Broadcasting, 
Inc.). 

FOR  FURTHER  iNFORMAIION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-115,  adopted  June  23,  2000,  and 
released  June  28,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

IFR  Doc.  00-166R4  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


4:-  CFR  Pan  73 

,DA  No   00-1301. 
RM-98991 


MM  DocKet  No  00-109, 


Radio  Broadcasting  Services. 
Ravenwood,  MO 

AGENCY:  Federal  Commxuiications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests  ' 

comments  on  a  petition  for  rule  making 
filed  on  by  Clyde  John  Holdsworth 
Ronald  G.  Filbeck  d/b/a  R.C. 
Broadcasting  Company  requesting  the 
allotment  of  Channel  291 A  at 
Ravenwood,  Missouri,  as  the 
community's  first  FM  broadcast  service. 
The  coordinates  for  Channel  291A  at 
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Ravenwood  are  40-21-09  and  94-40- 

16. 

DATES:  Comments  must  be  filed  on  or 
before  August  4,  2000,  and  reply 
comments  on  or  before  August  21,  2000. 
ADOORESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Clyde  John 
Holdsworth  and  Ronald  G.  Filbeck 
dAj/a  R.C.  Broadcasting  Co..  9118  N.W. 
iqath  Stroet,  Trimble,  Missouri  64492. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar}'  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-109,  adopted  May  31,  2000  and 
released  June  13,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-16687  Filed  6-30-00;  8:45  am] 

SILLING   CODE   b'-2   -:■    ► 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  00-1260;  MM  Docket  No.  00-107;  RM- 
9891] 

Radio  Broadcasting  Services:  Florence 
and  Comobabi,  AZ 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Desert  West  Air 
Ranchers  Corporation,  licensee  of  FM 
Station  KCDX,  Channel  276C1, 
Florence,  Arizona,  requesting  the 
substitution  on  Channel  276C  for 
Channel  276C1  and  modification  of  its 
authorization  accordingly.  Additionally, 
to  accommodate  the  request,  petitioner 
seeks  the  deletion  of  vacant  reserved 
Channel  *275A  at  Comobabi,  Arizona, 
or  its  replacement  with  Chaimel  *289A. 
Coordinates  used  for  Channel  276C  at 
Florence,  Arizona,  are  32—48—45  NL  and 
110-57-30  WL;  coordinates  used  for 
Channel  *289A  at  Comobabi,  Arizona 
are  32-03-29  NL  and  111^7-58  WL. 
As  Florence  and  Comobabi  are  each 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexico  border, 
concurrence  of  the  Mexican  government 
to  the  requested  use  of  Chaimel  276C  at 
Florence  and  Channel  *289A  at 
Comobabi,  as  specially  negotiated 
restricted  allotments  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  July  31,  2000,  and  reply 
comments  on  or  before  August  15,  2000. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Mark  N. 
Lipp,  Esq.,  Shook,  Hardy  &  Bacon,  600 
14th  Street,  NW.,  Suite  800. 
Washington.  DC  20005-2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-107,  adopted  May  31,  2000,  and 
released  June  9,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  00-16683  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


)  E  c  £i  p  T  M  ENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2000-D017] 

Defense  *^ede'r-i   Acquisition 

Heguiatior.  SuOD^ei^-f'-t: 
Polyacryionttnle  Cartoon  Fiber 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUKimary:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  phase  out 
restrictions  on  the  acquisition  of 
polyacrylonitrile  (PAN)  carbon  fiber 
from  foreign  sources.  The  restrictions 
will  be  phased  out  over  a  five-year 
period  to  minimize  short-term  risks  to 
DoD  and  current  domestic  suppliers. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  showm  below  on  or  before 
September  1,  2000,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
Williams,  OUSD  (AT&L)DP(DAR).  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  2OOO-D017  in 
all  correspondence  related  to  this 
proposed  rule.  E-meiil  correspondence 
should  cite  DFARS  Case  2000-D017  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0288. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  revisions  to 
DFARS  225.7103-1  and  225.7103-3  to 
phase  out  restrictions  on  the  acquisition 
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of  PAN  carbon  fiber  from  foreign 
sources.  DoD  conducted  a  review  of  the 
administratively  imposed  restrictions, 
evaluating  DoD  applications  for  PAN 
carbon  fiber,  key  domestic  and  foreign 
suppliers,  supply  and  demand  market 
information,  potential  impacts  on  DoD 
and  key  suppliers,  and  potential 
national  security  issues.  As  a  result, 
DoD  is  proposing  to  phase  out  the 
restrictions  over  the  five-year  period 
ending  May  31.  2005.  The  phased 
elimination  will  minimize  short-term 
risks  to  both  DoD  and  current  domestic 
suppliers  and  will  allow  for  a  gradual 
introduction  of  competition  that  will 
encourage  iiuiovation  and  emphasize 
affordability.  This  action  is  consistent 
with  DoD's  interest  in  promoting 
vigorous  competition  in  defense  markets 
while  ensuring  that  industrial 
capabilities  essential  to  national  defense 
are  preserved. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

H   Rtuulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiHty  Act,  5  U.S.C.  601,  et  seq., 
because  there  are  no  known  domestic 
small  business  manufacturers  of  PAN 
carbon  fiber.  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2000-D017. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under. 44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  prociuement. 

Micheie  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  225  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7103-1  is  revised  to 
read  as  follows: 

§225.7103-1     Policy. 

DoD  has  imposed  restrictions  on  the 
acquisition  of  PAN  carbon  fiber  from 
foreign  sources.  DoD  is  phasing  out  the 
restrictions  over  the  five-year  period 
ending  May  31,  2005.  Contractors  with 
contracts  that  contain  the  clause  at 
252.225-7022  must  use  U.S.  or 
Canadian  manufacturers  or  producers 
for  all  PAN  carbon  fiber  requirements. 

3.  Section  225.7103-3  is  revised  to 
read  as  follows: 

§  225.71 03-3    Contract  clause. 

Use  the  clause  at  252.225-7022, 
Restriction  on  Acquisition  of 
Polyacrylonitrile  (PAN)  Carbon  Fiber,  in 
solicitations  and  contracts  for  major 
systems  as  follows: 

(a)  In  solicitations  and  contracts 
issued  on  or  before  May  31,  2003,  if — 

(1)  The  system  is  not  yet  in 
production  (milestone  III  as  defined  in 
DoD  5000.2-R,  Mandatory  Procedures 
for  Major  Defense  Acquisition  Programs 
(MDAPS)  and  Major  Automated 
Information  System  (MAIS)  Acquisition 
Programs);  or 

(2)  The  clause  was  used  in  prior 
program  contracts. 

(b)  In  solicitations  and  contracts 
issued  during  the  period  begirmi^g  June 
1,  2003,  and  ending  May  31,  2005,  if  the 
system  is  not  yet  in  engineering  and 
manufactiu-ing  development  (milestone 
II  as  defined  in  DoD  5000.2-R). 

[PR  Doc.  00-16639  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  500O-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  242  and  252 
[DFARS  Case  2000-D003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Material 
Management  and  Accounting  Systems 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  revise  the 
criteria  for  determining  when  review  of 
a  contractor's  material  management  and 
accounting  system  (MMAS)  is  needed. 
The  rule  also  replaces  the  current 
requirement  for  an  MMAS 
"demonstration"  with  a  requirement  for 
the  contractor  to  provide  adequate 


evidence  that  it  has  conducted  internal 
audits  to  ensure  compliance  with  its 
MMAS  policies,  procediu-es,  and 
operating  instructions. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  1 ,  2000,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Mr.  Rick 
Layser,  OUSD  (AT&L)  DP  (DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  2000-D003  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  2000-D003  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser.  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  makes  the 
following  changes  to  the  DFARS: 

1.  Revises  the  prescription  for  use  of 
the  clause  at  252.242-7004,  Material 
Management  and  Accounting  System. 

a.  The  DFARS  presently  requires 
inclusion  of  the  clause  in  fixed-price 
contracts  with  progress  payments  or 
other  Government  financing,  regardless 
of  whether  the  financing  provisions  are 
based  on  cost.  The  proposed  rule 
requires  inclusion  of  the  clause  in  only 
those  fixed-price  contracts  that  contain 
progress  payments  based  on  cost  or 
other  financing  provisions  based  on 
cost. 

b.  The  DFARS  presently  exempts 
small  businesses,  educational 
institutions,  and  nonprofit  organizations 
from  the  major  MMAS  requirements  of 
disclosure,  demonstration,  and 
maintenance,  but  still  requires  inclusion 
of  the  clause  in  contracts  with  these 
entities.  The  proposed  rule  eliminates 
the  requirement  for  inclusion  of  the 
clause  in  contracts  with  small 
businesses,  educational  institutions,  and 
nonprofit  organizations. 

2.  Revises  the  clause  at  252.242-7004 
to  replace  the  requirement  for  an  MMAS 
"demonstration"  with  a  requirement  for 
the  contractor  to  have  policies, 
procedures,  and  operating  instructions 
that  adequately  describe  its  MMAS,  and 
to  provide  adequate  evidence  that  it  has 
conducted  internal  audits  to  ensiue 
compliance  with  its  MMAS  policies, 
procedures,  and  operating  instructions. 
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The  requirement  for  a  demonstration 
has  caused  significant  confusion, 
because  the  DFARS  does  not  define  the 
term  or  describe  what  constitutes  an 
adequate  demonstration.  The  proposed 
rule  revises  the  MMAS  requirements  to 
be  consistent  with  the  documentation 
and  testing  requirements  of  other  system 
reviews  such  as  accounting  and 
purchasing.  The  Government  does  not 
require  demonstrations  of  these  systems, 
but  instead  performs  risk-based  reviews 
that  focus  on  contractor  practices  and 
the  implementation  of  those  practices, 
including  testing  the  system  when  and 
where  necessary.  This  revision  does  not 
eliminate  the  requirement  for  contractor 
compliance  with  the  ten  MMAS 
standards  or  alter  the  level  of  audit 
access  to  which  the  Government  is 
entitled. 

3.  Makes  the  dollar  threshold  for 
conducting  an  MMAS  review  consistent 
with  the  threshold  for  conducting  a 
Contractor  Insurance/Pension  Review  at 
DFARS  Subpart  242.73.  The  DFARS 
presently  requires  an  MMAS  review 
every  3  years  for  contractors  that  receive 
total  annual  DoD  awards  in  excess  of 
$70  million,  unless  the  administrative 
contracting  officer  (AGO)  specifies 
otherwise.  The  proposed  rule  eliminates 
the  requirement  for  an  MMAS  review 
every  3  years;  raises  the  minimum 
dollar  threshold  for  MMAS  review  from 
$30  million  to  $40  million;  requires  the 
AGO  to  make  a  case-by-case 
determination  of  the  need  for  an  MMAS 
review;  and  revises  the  basis  for  the 
dollar  threshold,  replacing  "prior  year 
DoD  contract  and  subcontract  awards" 
with  the  definition  of  "qualifying  sales" 
from  DFARS  Subpart  242.73. 

4.  Clarifies  the  responsibilities  of  the 
AGO  and  the  MMAS  team  members. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
executive  Order  12866,  dated  September 
30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  DFARS  already  exempts 
small  business  concerns  from  the  major 
MMAS  requirements.  Therefore,  DoD 
has  not  performed  an  initial  regulatory 
flexibility  cuialysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2000-D003. 


C.  Pai 


rk  Reduction  Act 


The  proposed  rule  will  eliminate  the 
requirement  for  contractors  to 
demonstrate  their  material  management 
and  accounting  systems,  and  will 
reduce  the  number  of  contractors  that 
must  disclose  their  systems  to  the 
Government.  Therefore,  this  rule  will 
reduce  the  paperwork  burden  hours 
approved  under  Office  of  Management 
and  Budget  Control  Number  0704-0250. 

List  of  Subjects  in  48  CFR  Parts  242  and 
252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor, 

Defense  Arquisition  Regulations 
Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  242  and  252  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  242  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1 . 

2.  Subpart  242.72  is  revised  to  read  as 
follows; 

Subpart  242,72— Confactor  Material 
Management  and  Accounting  System 


Sec. 

242.7200 

242.7201 

242.7202 

242.7203 

242.7204 


Scope  of  subpart. 

Definitions. 

Policy. 

Review  procedures. 

Contract  clause. 


242.7200  Scope  o'  subpart. 

(a)  This  subpart  provides  policies, 
procedures,  and  standards  for  use  in  the 
evaluation  of  a  contractor's  material 
management  and  accounting  system 
(MMAS). 

(b)  The  policies,  procedures,  and 
standards  in  this  subpart — 

(1)  Apply  only  when  the  contractor 
has  contracts  exceeding  the  simplified 
acquisition  threshold  that  are  not  for  the 
acquisition  of  commercial  items  and  are 
either — 

(i)  Cost-reimbursement  contracts;  or 
(ii)  Fixed-price  contracts  with 
progress  payments  based  on  cost  or 
other  financing  provisions  based  on 
cost;  and 

(2)  Do  not  apply  to  small  businesses, 
educational  institutions,  or  nonprofit 
organizations. 

242.7201  [)efinitions. 

Material  management  and  accounting 
system  and  valid  time-phased 
requirements  are  defined  in  the  clause  at 
252.242-7004,  Material  Management 
and  Accounting  System. 


242.7202  Policy. 

DoD  policy  is  for  its  contractors  to 
have  an  MMAS  that  conforms  to  the 
standards  in  paragraph  (e)  of  the  clause 
at  252.242-7004,  so  that  the  system- 
fa)  Reasonably  forecasts  material 
requirements; 

(b)  Ensures  the  costs  of  purchased  and 
fabricated  material  charged  or  allocated 
to  a  contract  are  based  on  valid  time- 
phased  requirements;  and 

(c)  Maintains  a  consistent,  equitable, 
and  unbiased  logic  for  costing  of 
material  transactions. 

242.7203  Review  procedures. 

(a)  Criteria  for  conducting  reviews. 
Conduct  an  MMAS  review  when — 

(1)  A  contractor  has  $40  million  of 
qualifying  sales  to  the  Government 
diu"ing  the  contractor's  preceding  fiscal 
year;  and 

(2)  The  administrative  contracting 
officer  (AGO),  with  advice  from  the 
auditor,  determines  an  MMAS  review  is 
needed  based  on  a  risk  assessment  of 
the  contractor's  past  experience  and 
current  vulnerability. 

(b)  Qualifying  sales.  Qualifying  sales 
are  sales  for  which  cost  or  pricing  data 
were  required  under  10  U.S.C.  2306a,  as 
implemented  in  FAR  15.403,  or  that  are 
contracts  priced  on  other  than  a  firm- 
fixed-price  or  fixed-price  with  economic 
price  adjustment  basis.  Sales  include 
prime  contracts,  subcontracts,  and 
modifications  to  such  contracts  and 
subcontracts. 

(c)  System  evaluation.  Cognizant 
contract  administration  and  audit 
activities  must  jointly  establish  and 
manage  programs  for  evaluating  the 
MMAS  systems  of  contractors  and  must 
annually  establish  a  schedule  of 
contractors  to  be  reviewed.  In  addition, 
they  must — 

(1)  Conduct  reviews  as  a  team  effort, 
(i)  The  AGO— 

(A)  Appoints  a  team  leader;  and 

(B)  Ensures  that  the  team  includes 
appropriate  functional  specialists  (e.g., 
industrial  specialist,  engineer,  property 
administrator,  auditor). 

(ii)  The  team  leader — 

(A)  Advises  the  AGO  and  the 
contractor  of  findings  during  the  review 
and  at  the  exit  conference. 

(B)  Makes  every  effort  to  resolve 
differences  regarding  questions  of  fact 
during  the  review. 

(iii)  The  contractor  auditor — 

(A)  Participates  as  a  member  of  the 
MMAS  team  or  serves  as  the  team  leader 
(see  paragraph  (c)(l)(i)  of  this  section); 
and 

(B)  Issues  an  audit  report  for 
incorporation  into  the  MMAS  report 
based  on  an  analysis  of  the  contractor's 
books,  accounting  records,  and  other 
related  data. 
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(2)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 
"  (3)  Prepare  the  MMAS  report. 

(d)  Disposition  of  evaluation  team 
findings.  The  team  leader  must 
dociunent  the  evaluation  team  findings 
and  recommendations  in  the  MMAS 
report  to  the  ACO.  If  there  are  any 
significant  MMAS  deficiencies,  the 
report  must  provide  an  estimate  of  the 
adverse  impact  on  the  Government 
resulting  from  those  deficiencies. 

(1)  Initial  notification  to  the 
contractor.  The  ACO  must  provide  a 
copy  of  the  report  to  the  contractor 
immediately  upon  receipt  from  the  team 
leader. 

(i)  The  ACO  must  notify  the 
contractor  in  a  timely  maimer  if  there 
are  no  deficiencies. 

(ii)  If  there  are  any  deficiencies,  the 
ACO  must  request  the  contractor  to 
provide  a  written  response  within  30 
days  (or  such  other  date  as  may  be 
mutually  agreed  to  by  the  ACO  and  the 
contractor)  from  the  date  of  initial 
notification. 

(iii)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  (or 
such  other  date  as  may  be  mutually 
agreed  to  by  the  ACO  and  the 
contractor)  to  correct  any  identified 
deficiencies  or  submit  a  corrective 
action  plan  showing  milestones  and 
actions  to  eliminate  the  deficiencies. 

(iv)  If  the  contractor  disagrees  with 
the  report,  the  contractor  must  provide 
rationale  in  the  written  response. 

(2)  Evaluation  of  the  contractor's 
response.  The  ACO,  in  consultation 
with  the  auditor,  evaluates  the 
contractor's  response  and  determines 
whether — 

(i)  The  MMAS  contains  any 
deficiencies  and,  if  so,  any  corrective 
action  is  needed; 

(ii)  The  deficiencies  are  significant 
enough  to  result  in  the  reduction  of 
progress  payments  or  disallowance  of 
costs  on  vouchers;  and 

(iii)  Proposed  corrective  actions  (if  the 
contractor  submitted  them)  are  adequate 
to  correct  the  deficiencies. 

(3)  Notification  of  ACO 
determination. 

(i)  The  ACO  must  notify  the 
contractor  in  writing  (copy  to  auditor 
and  functional  specialists)  of — 

(A)  Any  deficiencies  and  the 
necessary  corrective  action; 

(B)  Acceptability  of  the  contractor's 
corrective  action  plan  (if  one  was 
submitted)  or  the  need  for  a  corrective 
action  plan;  and 

(C)  Any  decision  to  reduce  progress 
payments  or  disallow  costs  on  vouchers. 

(ii)  The  Government  does  not  approve 
or  disapprove  the  contractor's  MMAS. 


ACO  notifications  should  avoid  any 
such  implications. 

(iii)  From  the  time  the  ACO 
determines  that  there  are  any  significant 
MMAS  deficiencies  until  the  time  the 
deficiencies  are  corrected,  all  field 
pricing  reports  for  that  contractor  must 
contain  a  recommendation  relating  to 
proposed  adjustments  necessary  to 
protect  the  Government's  interests. 

(iv)  The  ACO  should  consider  the 
effect  of  any  significant  MMAS 
deficiencies  in  reviews  of  the 
contractor's  estimating  system  (see 
215.407-5). 

(4)  Reductions  or  disallowances. 
(i)  When  the  ACO  determines  the 

MMAS  deficiencies  have  a  material 
impact  on  Government  contract  costs, 
the  ACO  must  reduce  progress 
payments  by  an  appropriate  percentage 
based  on  affected  costs  (in  accordance 
with  FAR  32.503-6)  and/or  disallow 
costs  on  vouchers  (in  accordance  with 
FAR  42.803).  The  reductions  or 
disallowances  must  remain  in  effect 
imtil  the  ACO  determines  that — 

(A)  The  deficiencies  are  corrected;  or 

(B)  The  amount  of  the  impact  is 
immaterial. 

(ii)  The  maximum  payment 
adjustment  is  the  adverse  material 
impact  to  the  Government  as  specified 
in  the  MMAS  report.  The  ACO  should 
use  the  maximum  adjustment  when  the 
contractor  did  not  submit  a  corrective 
action  plan  with  its  response,  or  when 
the  plan  is  unacceptable.  In  other  cases, 
the  ACO  should  consider  the  quality  of 
the  contractor's  corrective  action  plan  in 
determining  the  appropriate  percentage. 

(iii)  As  the  contractor  implements  its 
accepted  corrective  action  plan,  the 
ACO  should  reinstate  a  portion  of 
withheld  amounts  commensiu-ate  with 
the  contractor's  progress  in  making 
corrections.  However,  the  ACO  must  not 
fully  reinstate  withheld  amounts  until 
the  contractor  corrects  the  deficiencies, 
or  imtil  the  impact  of  the  deficiencies 
become  immaterial. 

(5)  Monitoring  contractor's  corrective 
action.  The  ACO  and  the  auditor  must 
monitor  the  contractor's  progress  in 
correcting  deficiencieg.  When  the  ACO 
determines  the  deficiencies  have  been 
corrected,  the  ACO  must  notify  the 
contractor  in  writing.  If  the  contractor 
fails  to  make  adequate  progress,  the 
ACO  must  take  further  action.  The  ACO 
may — 

(i)  Elevate  the  issue  to  higher  level 
management; 

(ii)  Further  reduce  progress  payments 
and/or  disallow  costs  on  vouchers; 

(iii)  Notify  the  contractor  of  the 
inadequacy  of  the  contractor's  cost 
estimating  system  and/or  cost 
accounting  system;  and 


(iv)  Issue  cautions  to  contracting 
activities  regarding  the  award  of  futiue 
contracts. 

242.7204    Contract  clause. 

Use  the  clause  at  252.242-7004, 
Material  Management  and  Accounting 
System,  in  all  solicitations  and  contracts 
exceeding  the  simplified  acquisition 
threshold  that  are  not  for  the  acquisition 
of  commercial  items  and — 

(a)  Are  not  awarded  to  small 
businesses,  educational  institutions,  or 
nonprofit  organizations;  and 

(b)  Are  either — 

(1)  Cost-reimbursement  contracts;  or 

(2)  Fixed-price  contracts  with 
progress  payments  based  on  cost  or 
other  financing  provisions  based  on 

COC* 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.242-7004  is  revised  to 
read  as  follows: 

252  242-7004     Material  Management  ana 
Accounting  System. 

As  prescribed  in  242.7204,  use  the 
following  clause. 

Material  Management  and  Accounting 
System  (XXX  2000) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  "Material  management  and  accounting 
system  (MMAS)"  means  the  Contractor's 
system  or  systems  for  planning,  controlling, 
and  accounting  for  the  acquisition,  use, 
issuing,  and  disposition  of  material.  Material 
management  and  accounting  systems  may  be 
manual  or  automated.  They  may  be  stand- 
alone systems  or  they  may  be  integrated  with 
planning,  engineering,  estimating, 
purchasing,  inventory,  accounting,  or  other 
systems. 

(2)  "Valid  time-phased  requirements" ' 
means  material  that  is — 

(i)  Needed  to  fulfill  the  production  plan, 
including  reasonable  quantities  for  scrap, 
shrinkage,  yield,  etc.;  and 

(ii)  Charged/billed  to  contracts  or  other 
cost  objectives  in  a  manner  consistent  with 
the  need  to  fulfill  the  production  plan. 

(3)  "Contractor"  means  a  business  unit  as 
defined  in  section  31.001  of  the  Federal 
Acquisition  Regulation  (FAR). 

(b)  General.  The  Contractor  shall — 

(1)  Maintain  an  MMAS  that— 
(i)  Reasonably  forecasts  material 

requirements; 

(ii)  Ensures  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  based  on  valid  time-phased 
requirements;  and 

(iii)  Maintains  a  consistent,  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions;  and 

(2)  Assess  its  MMAS  and  take  reasonable 
action  to  comply  with  the  MMAS  standards 
in  paragraph  (e)  of  this  clause. 

(c)  Disclosure  and  maintenance 
requirements.  The  Contractor  shall — 
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(1)  Have  policies,  procedures,  and 
operating  instructions  that  adequately 
describe  its  MMAS; 

(2)  Provide  to  the  Administrative 
Contracting  Officer  (AGO)  adequate  evidence 
that  it  has  conducted  internal  audits  to 
ensure  compliance  with  established  MMAS 
policies,  procedures,  and  operating 
instructions;  and 

(3)  Disclose  significant  changes  in  its 
MMAS  to  the  AGO  writhin  30  days  of 
implementation. 

(d)  Deficiencies. 

(1)  If  the  Contractor  receives  a  report  from 
the  ACO  that  identifies  any  deficiencies  in  its 
MMAS.  the  Contractor  shall  respond  as 
follows: 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall — 

(A)  Within  30  days,  state  its  agreement  in 
writing;  and 

(B)  Within  60  days,  correct  the  deficiencies 
or  submit  a  corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  If  the  Contractor  disagrees  with  the 
report  findings  and  recommendations,  the 
Contractor  shall,  within  30  days,  state  its 
rationale  for  each  area  of  disagreement. 

(2)  The  ACO  will  evaluate  the  Contractor's 
response  smd  will  notify  the  Contractor  in 
writing  of  the — 

(i)  Determination  conceming^ny 
remaining  deficiencies; 

(ii)  Adequacy  of  any  proposed  or 
completed  corrective  action  plan;  and 

(iii)  Need  for  any  new  or  revised  corrective 
action  plan. 

(3)  When  the  AGO  determines  the  MMAS 
deficiencies  have  a  material  impact  on 
Government  contract  costs,  the  AGO  must 
reduce  progress  payments  by  an  appropriate 
percentage  based  on  affected  costs  (in 
accordance  with  FAR  32.503-6)  and/or 
disallow  costs  on  vouchers  (in  accordance 
with  FAR  42.803)  until  the  AGO  determines 
that— 

(i)  The  deficiencies  are  corrected;  or 
.     (ii)  The  amount  of  the  impact  is 
immaterial. 

(e)  MMAS  standards.  The  MMAS  shall 
have  adequate  internal  controls  to  ensure 
system  and  data  integrity,  and  shall — 

(1)  Have  an  adequate  system  description 
including  policies,  procedures,  and  operating 
instructions  that  comply  with  the  FAR  and 
Defense  FAR  Supplement; 

(2)  Ensure  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  based  on  valid  time-phased 
requirements  as  impacted  by  minimum/ 
economic  order  quantity  restrictions. 

(i)  A  98  percent  bill  of  material  accuracy 
and  a  95  percent  master  production  schedule 
accuracy  are  desirable  as  a  goal  in  order  to 
ensure  that  requirements  are  both  valid  and 
appropriately  time-phased. 

(ii)  If  systems  have  accuracy  levels  below 
these,  the  Contractor  shall  provide  adequate 
evidence  that — 

(A)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(B)  The  cost  to  meet  the  acciu-acy  goals  is 
excessive  in  relation  to  the  impact  on  the 
Government; 


(3)  Provide  a  mechanism  to  identify, 
report,  and  resolve  system  control 
weaknesses  and  manual  override.  Systems 
should  identify  operational  exceptions  such 
as  excess/residual  inventory  as  soon  as 
known; 

(4)  Provide  audit  trails  and  maintain 
records  (manual  and  those  in  machine 
readable  form)  necessary  to  evaluate  system 
logic  and  to  verify  through  transaction  testing 
that  the  system  is  operating  as  desired; 

(5)  Establish  and  maintain  adequate  levels 
of  record  accuracy,  and  include 
reconciliation  of  recorded  inventory 
quantities  to  physical  inventory  by  part 
number  on  a  periodic  basis.  A  95  percent 
accuracy  level  is  desirable.  If  systems  have  an 
accuracy  level  below  95  percent,  the 
Contractor  shall  provide  adequate  evidence 
that— 

(i)  Three  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(ii)  The  cost  to  meet  the  accuracy  goal  is 
excessive  in  relation  to  the  impact  on  the 
Government; 

(6)  Provide  detailed  descriptions  of 
circumstances  that  will  result  in  manual  or 
system  generated  transfers  of  parts; 

(7)  Maintain  a  consistent,  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions  as  follows: 

(i)  The  Contractor  shall  maintain  and 
disclose  written  policies  describing  the 
transfer  methodology  and  the  loan/pay-back 
technique. 

(ii)  The  costing  methodology  may  be 
standard  or  actual  cost,  or  any  of  the 
inventory  costing  methods  in  48  CFR 
9904.41  l-50(b).  The  Contractor  shall 
maintain  consistency  across  all  contract  and 
customer  types,  and  from  accounting  period 
to  accounting  period  for  initial  charging  and 
transfer  charging. 

(iii)  The  system  should  trjmsfer  parts  and 
associated  costs  within  the  same  billing 
period.  In  the  few  instances  where  this  may 
not  be  appropriate,  the  Contractor  may 
accomplish  the  material  transaction  using  a 
loan/pay-back  technique.  The  "loan/pay-back 
technique"  means  that  the  physical  part  is 
moved  temporarily  from  the  contract,  but  the 
cost  of  the  part  remains  on  the  contract.  The 
procedures  for  the  loan/pay-back  technique 
must  be  approved  by  the  ACO.  When  the 
technique  is  used,  the  Contractor  shall  have 
controls  to  ensure — 

(A)  Parts  are  paid  back  expeditiously; 

(B)  Procedures  and  controls  are  in  place  to 
correct  any  overbilling  that  might  occih; 

(C)  Monthly,  at  a  minimum,  identification 
of  the  borrowing  contract  and  the  date  the 
peul  was  borrowed;  and 

(D)  The  cost  of  the  replacement  part  is 
charged  to  the  borrowing  contract; 

(8)  Where  allocations  from  common 
inventory  accounts  are  used,  have  controls 
(in  addition  to  those  in  paragraphs  (e)(2)  and 
(7)  of  this  clause)  to  ensure  that — 

(i)  Reallocations  and  any  credit  due  are 
processed  no  less  frequently  than  the  routine 
billing  cycle; 

(ii)  Inventories  retained  for  requirements 
that  are  not  under  contract  are  not  allocated 
to  contracts;  and 

(iii)  Algorithms  are  maintained  based  on 
valid  and  current  data; 


(9)  Notwithstanding  FAR  45.505-3(f)(l)(ii). 
have  adequate  controls  to  ensure  that 
physically  commingled  inventories  that  may 
include  material  for  which  costs  are  charged 
or  allocated  to  fixed-price,  cost- 
reimbursement,  and  commercial  contracts  do 
not  compromise  requirements  of  any  of  the 
standards  in  paragraphs  (e)(1)  through  (8)  of 
this  clause.  Government-furnished  material 
shall  not  be — 

(i)  Physically  commingled  with  other 
material;  or 
(ii)  Used  on  commercial  work;  and 

(10)  Be  subjected  to  periodic  internal 
audits  to  ensure  compliance  with  established 
policies  and  procedures. 

(End  of  clause) 

[FR  Doc.  00-16640  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  000616183-0183-01;  1.0. 
053000E] 

RIN  0648-AN35 

Fishei-ies  ot  ;ne  Ca'  DDea"   Gulf  of 
Mexico   ana  Sou!'-.  Atiant  c    Snapper- 
Grouper  Fisherv  o*  !'~^p  South  Atlantic; 

Speciai  Manageme"'  Zd^ps 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

conmients. 

SUMMARY:  In  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  NMFS  proposes  to 
establish  12  new  special  management 
zones  (SMZs)  at  the  sites  of  artificial 
reefs  (ARs)  in  the  exclusive  economic 
zone  (EEZ)  off  Georgia;  to  revise  the 
boimdaries  of  the  7  existing  SMZs  that 
are  in  the  EEZ  off  Georgia;  to  restrict 
fishing  in  the  new  and  revised  SMZs  to 
rod  and  reel  and  spearfishing  gear, 
including  powerheads;  and  within  these 
SMZs,  to  limit  the  harvest  and 
possession  of  South  Atlantic  snapper- 
grouper  taken  by  powerheads  to  the 
applicable  bag  limits.  NMFS  also 
proposes  establishing  a  30-day  deadline 
for  resolving  deficiencies  related  to  an 
application  and  a  60-day  deadline  for 
correcting  deficiencies  regarding 
automatic  renewals  of  permits.  The 
intended  effects  are  to  promote  orderly 
use  of  the  fishery  resouirces  on  and 
around  the  ARs  and  SMZs,  to  reduce 
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potential  user-group  conflicts,  and  to 
maintain  the  socioeconomic  benefits  of 
the  ARs  and  SMZs  to  the  maximum 
extent  practicable. 
DATES:  Written  comments  must  be 
received  no  later  than  4:30  p.m.  eastern 
standard  time,  on  August  2,  2000. 
ADDRESSES:  Comments  on  the  proposed 
rule  may  be  sent  to  the  Southeast 
Regional  Office.  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Comments  may  also  be  sent  via 
fax  to  727-570-5583.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Roy  Crabtree, 
NMFS.  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Requests  for  copies  of  the  framework 
regulatory  amendment,  which  includes 
an  environmental  assessment,  a 
regulatory  impact  review,  a  social 
impact  assessment/fishery  impact 
statement,  and  a  Monitoring  Team 
Report  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  Phone: 803-571-4366;  Fax:  803- 
769-4520 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  J.  Eldridge,  Phone:  727-570-5305, 
Fax:  727-570-5583,  E-mail 
Peter.  Eldridge@n  oaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  snapper-grouper  species  in 
the  EEZ  off  the  southern  Atlantic  states 
are  regulated  under  the  FMP.  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

New  and  Revised  SMZs 

In  accordance  with  the  FMP 
framework  procedures,  the  Coimcil 
recommended  that  the  Regional 
Administrator.  Southeast  Region,  NMFS 
(RA),  establish  12  new  SMZs  and 
modify  the  boundaries  of  the  7  existing 
SMZs  in  the  EEZ  off  Georgia.  The 
Council's  recommendation  is  based  on  a 
request  from  the  Georgia  Department  of 
Natural  Resources  (GADNR).  Fishing  in 
the  new  and  revised  SMZs  would  be 
restricted  to  specified  gear. 

The  new  SMZs  in  the  EEZ  off  Georgia 
would  be.  and  the  existing  SMZs  whose 
boimdaries  would  be  modified  are,  at 


the  sites  of  ARs  constructed  by  the 
GADNR.  The  ARs  were  constrjicted  for 
the  purpose  of  enhancing  fishing 
opportunities  for  offshore  sport 
fishermen.  The  ARs  in  the  EEZ  off 
Georgia  are  on  an  expansive  shelf  area 
that  has  large  areas  devoid  of  any  live/ 
hard  bottom.  Prior  to  establishment  of 
the  ARs,  these  areas  did  not  support  any 
significant  fisheries. 

Thus,  these  ARs  create  fishing 
opportunities  in  the  areas  where  they 
are  placed  that  would  not  exist 
otherwise  and  may  increase  the 
biological  production  of  fish  in  the  long 
term.  They  are  expensive  to  construct. 
The  enhanced  fishing  benefits  created 
by  ARs  can  be  dissipated  rapidly  by  use 
of  highly  efficient  commercial  fishing 
gear  with  the  capacity  to  harvest  large 
amounts  of  fish  in  a  short  period  of 
time,  thereby  reducing  catch-per-unit- 
effort  for  other  users.  The  use  of  such 
gear  can  disrupt,  and  potentially 
eliminate,  the  intended,  long-term 
fishing  benefits  and  can  jeopardize  the 
incentive  for  development  of  ARs.  In 
addition,  use  of  commercial  fishing  gear 
such  as  bottom  longlines,  gillnets,  or 
trawls,  is  not  suitable  for  use  on  ARs 
because  such  gear  tends  to  foul  on  the 
AR  structure  and  with  other  gear. 
Restrictions  on  the  use  of  such  gear  are 
necessary  to  preserve  the  intended 
benefits  of  ARs. 

The  Council  proposes  to  modify  the 
boundaries  of  7  existing  SMZs  in  the 
EEZ  off  Georgia  to  conform  to  the 
boimdaries  specified  in  GADNR's 
permits  from  the  Corps  of  Engineers 
(COE)  for  placement  of  these  ARs.  Since 
NOAA  nautical  charts  identify  SMZs 
using  the  COE  permit  coordinates, 
compliance  and  enforcement  of  the 
SMZs  would  be  facilitated  by  these 
minor  modifications.  Each  of  the  revised 
SMZs  would  be  enlarged  by  a  small 
amount,  but,  in  no  case  would  the 
enlargement  exceed  1.5  square  nautical 
miles.  The  enlarged  SMZs  were 
requested  by  GADNR  and  approved  by 
the  COE  to  disperse  fishing  pressure 
further  and  to  create  habitat  with 
adequate  forage  zones.  As  with  the 
current  sites,  the  expanded  boundaries 
would  encompass  only  flat,  sand-shell 
expanses  where  little  or  no  fishing 
occurs. 

Authorized  Fishing  Gear 

Fishing  in  die  SMZs  in  the  EEZ  off 
Georgia  would  be  restricted  to  rod  and 
reel,  including  manual,  electric,  and 
hydraulic  reels,  and  spearfishing  gear, 
including  powerheads.  Further,  within 
these  SMZs,  the  harvest  and  possession 
of  South  Atlantic  snapper-grouper  taken 
by  powerheads  would  be  limited  to  the 
applicable  bag  limits.  Thus,  the 


maximum  amount  of  snapper-grouper 
that  a  person  aboard  a  commercial 
vessel  could  take  by  powerhead  from  an 
SMZ  would  be  the  recreational  bag 
limit.  Currently,  in  the  existing  SMZs  in 
the  EEZ  off  Georgia,  there  is  no 
limitation  on  the  use  of  powerheads  to 
harvest  snapper-grouper  commercially. 
The  use  of  powerheads,  a  highly 
efficient  gear;  can  quickly  overharvest 
already  limited  snapper-grouper 
species,  particularly  amberjack. 
Limitations  on  commercial  gear, 
including  powerheads,  would  better 
maintain  the  availability  of  artificial  reef 
resources  and  more  equitably  distribute 
them  among  greater  numbers  of  users 
over  a  longer  period  of  time. 

Monitoring  Team  Report 

In  accordance  with  the  FMP,  the 
monitoring  team  appointed  by  the 
Council  evaluated  GADNR's  request  in 
consideration  of  the  following  criteria: 
(1)  Fairness  and  equity;  (2)  promotion  of 
conservation;  (3)  prevention  of 
excessive  shares;  (4)  consistency  with 
the  objectives  of  the  FMP,  the 
Magnuson-Stevens  Act,  and  other 
applicable  law;  (5)  suitability  of  the 
natural  bottom  in  and  surrounding  the 
areas  and  impacts  on  historical  uses; 
and  (6)  cumulative  impacts.  A  copy  of 
the  monitoring  team's  report  is  available 
(see  ADDRESSES). 

After  consideration  of  all  relevant 
information,  including  the  Monitoring 
Team  Report,  other  supporting  data,  and 
comments  received  during  public 
hearings,  committee  meetings,  and 
Council  meetings,  the  Council  voted  to 
recommend  to  the  RA  that  GADNR's 
request  be  approved.  Accordingly,  the 
proposed  new  and  revised  SMZs  and 
the  management  measures  applicable  to 
them  are  published  for  public  comment. 

Additional  Changes  to  Part  622 
Proposed  by  NMFS 

In  §622.4,  NMFS  proposes  revising 
paragraph  (h)  relating  to  renewals  of 
permits,  licenses,  or  endorsements. 
Paragraph  (h)  provides  applicants  the 
opportunity  to  correct  deficiencies  that 
would  otherwise  preclude  renewals. 
However,  there  is  no  deadline  specified 
for  resolving  the  deficiencies.  Therefore, 
a  pending  renewal  could  be  left 
unresolved  for  extended  periods.  This 
could  circumvent  the  intent  of  renewing 
a  permit,  license,  or  endorsement  in  a 
timely  manner.  NMFS  proposes 
establishing  a  30-day  deadline  for 
resolving  deficiencies  related  to  an 
application  and  a  60-day  deadline  for 
correcting  deficiencies  regarding 
automatic  renewals  (that  may  involve 
more  time-consuming  issues  related  to 
reporting  requirements).  NMFS  also 


Federal  Register / Vol.  65,  No.  128 /Monday,  July  3,  2000 / Proposed  Rules 


41043 


proposes  to  reorganize  paragraph  (h)  for 
clarity. 

NMFS  also  corrects  the  telephone 
number  in  §§  622.17(b)(1)  introductory 
text  and  622.41(a)(4)  introductory  text  to 
reflect  a  change  in  area  code. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  niunber. 

This  proposed  rule  makes  minor 
revisions  to  an  existing  collection-of- 
information  requirement  subject  to 
review  and  approval  by  OMB  under 
Control  Number  0648-0205.  Public 
reporting  burden  for  submitting  perinit 
applications  is  estimated  to  average  20 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

This  proposed  action  will  establish  12 
new  SMZs  at  the  sites  of  ARs  in  the  EEZ 
off  Georgia,  revise  the  boundaries  of  the 
7  existing  SMZs  that  are  in  the  EEZ  off 
Georgia,  and  restrict  fishing  in  the  new 
and  revised  SMZs  to  rod  and  reel  and 
spearfishing  gear,  including 
powerheads.  The  17  AR  sites  cover  a 
total  area  of  about  80  square  nautical 
miles.  These  sites  were  originally 
established  as  recreational  fishing  areas, 
and  the  purpose  of  the  proposed  rule  is 
to  maintain  these  areas  mainly  as 
recreational  fishing  areas  by  specifying 
the  allowable  fishing  methods  that  Ccui 
be  used  by  fishermen  when  fishing 
within  the  boundaries  of  the  artificial 
reef  sites.  The  allowable  gears  are  hand- 
held hook  and  line  and  spearfishing 
gears,  including  powerheads.  The  catch 
by  the  users  of  powerheads  will  be 
restricted  to  the  recreational  bag  limit 


for  all  species  having  a  bag  limit.  By 
implication,  certain  commercial  gears, 
including  longlines,  bandit  rigs  and  the 
use  of  powerheads  to  take  commercial 
quantities  of  fish  are  prohibited. 

According  to  information  supplied  by 
GADNR  to  NMFS,  there  is  almost  no 
commercial  fishing  activity  on  these 
artificial  reefs  at  the  present  time. 
Therefore,  the  actual  effect  of  the 
proposed  rule  would  be  to  maintain  the 
status  quo  in  terms  of  the  ciurent  users 
of  these  sites  (recreational  fishermen  for 
the  most  part).  In  terms  of  the  use  of 
commercial  fighing  gear  that  would  be 
prohibited,  the  information  supplied  by 
GADNR  indicates  that  there  is  no 
commercial  fishing  activity  by 
fishermen  using  bandit  rigs  or  longlines 
at  these  sites.  GADNR's  information 
further  indicates  that  one  or  two 
commercial  fishermen  fish  on  one  or 
two  of  the  artificial  reef  sites  using 
powerheads.  These  fishermen  use  the 
areas  diu-ing  the  period  May  to  October 
and  target  greater  amberjack.  A  total  of 
349  documented  vessels  and  an 
unknown  number  of  small  fishing  craft 
commercially  fish  in  Georgia  waters  and 
most  of  these  commercial  fishing 
activities  represent  individual  small 
business  entities.  Since  only  one  or  two 
of  over  349  small  entities  are  expected 
to  be  impacted  by  the  proposed  rule,  a 
substantial  number  of  small  entities  are 
not  expected  to  be  impacted.  There  are 
no  large  business  entities  engaged  in 
commercial  fishing  in  Georgia,  so  there 
caimot  be  any  disproportional  impacts 
between  large  entities  and  the  one  or 
two  small  entities  expected  to  be 
impacted.  Based  on  the  available 
information,  NMFS  has  concluded  that 
the  small  amount  of  current  commercial 
fishing  activity  reported  by  GADNR 
does  not  constitute  a  case  where  this 
proposed  rule,  if  implemented,  would 
have  a  significant  negative  impact  on  a 
substantial  number  of  small  entities. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessar\' 
complexity  arising  from  the  language 
used  in  this  rule.  Comments  should  be 
sent  to  the  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 


Dated:  June  27,  2000. 
Andrew  A.  Rosenberg. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.4,  paragraph  (h)  is  revised 
to  read  as  follows: 

§622.4    Permits  and  fees. 

***** 

(h)  Renewal.  Although  a  permit, 
license,  or  endorsement  required  by  this 
section  is  issued  on  an  annual  basis,  an 
application  for  its  renewal  is  required 
only  every  2  years.  In  the  interim  years, 
renewal  is  automatic  (without 
application)  for  a  vessel  owner  or  dealer 
who  has  met  the  specific  requirements 
for  the  requested  permit,  license,  or 
endorsement,  who  has  submitted  all 
reports  required  under  the  Magnuson 
Act,  and  who  is  not  subject  to  a  sanction 
or  denial  under  pju-agraph  (j)  of  this 
section.  An  owTier  or  dealer  whose 
permit,  license,  or  endorsement  is 
expiring  will  be  mailed  a  notification  by 
the  RA  approximately  2  months  prior  to 
its  expiration.  That  notification  will 
advise  the  status  of  the  renewal.  That  is, 
the  notification  will  advise  that  the 
renewal  vfill  be  issued  without  further 
action  by  the  owner  or  dealer  (automatic 
renewal),  that  the  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal,  or  that  a  new  application  is 
required. 

u)  If  eligible  for  automatic  renewal.  If 
the  RA's  notification  indicates  that  the 
owner's  or  dealer's  permit,  license,  or 
endorsement  is  eligible  for  automatic 
renewal,  the  RA  will  mail  the 
automatically  renewed  permit,  license, 
or  endorsement  approximately  1  month 
prior  to  expiration  of  the  old  permit, 
license,  or  endorsement. 

(2)  If  ineligible  for  automatic  renewal. 
If  the  RA's  notification  indicates  that  the 
owrner's  or  dealer's  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal,  the  notification  will  specify  the 
reasons  and  will  provide  an  opportunity 
for  correction  of  any  deficiencies.  If  the 
owner  or  dealer  does  not  correct  such 
deficiencies  within  60  days  after  the 
date  of  the  RA's  notification,  the 
renewal  will  be  considered  abandoned. 
A  permit,  license,  or  endorsement  that 
is  not  renewed  within  the  applicable 
deadline  will  not  be  reissued. 


(3)  If  new  application  is  required.  If 
the  RA's  notification  indicates  that  a 
new  application  is  required,  the 
notification  will  include  a  preprinted 
renewal  application.  If  the  RA  receives 
an  incomplete  application,  the  RA  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  RA's  letter  of  notification,  the 
application  will  be  considered 
abandoned.  A  permit,  license,  or 
endorsement  that  is  not  renewed  within 
the  applicable  deadline  will  not  be 
reissued. 

(4)  If  notification  is  not  received.  A 
vessel  owner  or  dealer  who  does  not 
receive  a  notification  from  the  RA 
regarding  status  of  renewal  of  a  permit, 
license,  or  endorsement  by  45  days  prior 
to  expiration  of  the  current  permit  must 
contact  the  RA. 
***** 

3.  In  §622.35,  paragraphs  (e){l)(xii) 
through  (e)(l)(xviii)  are  revised  and 
paragraphs  {e)(l)(xl)  through  (e)(l)(li) 
and  (e)(2)(v)  are  added  to  read  as 
follows: 

§  622.35    South  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

***** 

(e)  *   *   * 

(1)  *  *   * 

(xii)  Artificial  Reef^A  is  bounded  on 
the  north  by  30°57.4'  N.  lat.;  on  the 
south  by  30°55.4'  N.  lat.;  on  the  east  by 
81°13.9'  W.  long.;  and  on  the  west  by 
81°16.3'  W.  long. 

(xiii)  Artificial  Reef—C  is  bounded  on 
the  north  by  30°52.0'  N.  lat.;  on  the 
south  by  30°50.0'  N.  lat.;  on  the  east  by 
81°08.5'  W.  long.;  and  on  the  west  by 
81°10.9'  W.  long. 

(xiv)  Artificial  Reef—G  is  bounded  on 
the  north  by  30°00.0'  N.  lat.;  on  the 
south  by  30°58.0'  N.  lat.;  on  the  east  by 
80°56.8'  W.  long.;  and  on  the  west  by 
80°59.2'  W.  long. 

(xv)  Artificial  Reef—F  is  bounded  on 
the  north  by  31°06.8'  N.  lat.;  on  the 
south  by  31°04.8'  N.  lat.;  on  the  east  by 
81°10.5'  W.  long.;  and  on  the  west  by 
81°13.4'  W.  long. 

(xvi)  Artificial  Reef— J  is  bounded  on 
the  north  by  31°36.7'  N.  lat.;  on  the 
south  by  31°34.7'  N.  lat.;  on  the  east  by 
80°47.3'  W.  long.;  and  on  the  west  by 
80°50.1' W.  long. 

(xvii)  Artificial  Reef—L  is  bounded  on 
the  north  by  31°46.0'  N.  lat.;  on  the 
south  by  31°44.0'  N.  lat.;  on  the  east  by 
80°34.7'  W.  long.;  and  on  the  west  by 
80°37.1'  W.  long. 

(xviii)  Artificial  Reef^KC  is  bounded 
on  the  north  by  31°51.2'  N.  lat.;  on  the 
south  by  31°49.2'  N.  lat.;  on  the  east  by 


80°45.3'  W.  long.;  and  on  the  west  by 
80°47.7'  W.  long. 

***** 

(xl)  Artificial  Reef— ALT  is  bounded 
on  the  north  by  31°18.6'  N.  lat.;  on  the 
south  by  31°16.6'  N.  lat.;  on  the  east  by 
81°07.0'  W.  Jong.;  and  on  the  west  by 
81°09.4'  W.  long. 

(xli)  Artificial  Reef— CAT  is  bounded 
on  the  north  by  31°40.2'  N.  lat.;  on  the 
south  by  31°38.2'  N.  lat.;  on  the  east  by 
80''56.2''  W.  long.;  and  on  the  west  by 
80°58.6'  W.  long. 

(xlii)  Artificial  Reef— CCA  is  bounded 
on  the  north  by  31°43.7'  N.  lat.;  on  the 
south  by  31°41.7'  N.  lat.;  on  the  east  by 
80°40.0'  W.  long.;  and  on  the  west  by 
80°42.3'  W.  long. 

(xliii)  Artificial  Reef— DRH  is 
bounded  on  the  north  by  31°18.0'  N. 
lat.;  on  the  south  by  31°16.0'  N.  lat.;  on 
the  east  by  80°56.6'  W.  long.;  and  on  the 
west  by  80°59.0'  W.  long. 

(xliv)  Artificial  Reef—DUA  is 
bounded  on  the  north  by  31°47.8'  N. 
lat.;  on  the  south  by  31°45.8'  N.  lat.;  on 
the  east  by  80°52.1'  W.  long.;  and  on  the 
west  by  80°54.5'  W.  long. 

(xlv)  Artificial  Reef^DW  is  bounded 
on  the  north  by  31°22.8'  N.  lat.;  on  the 
south  by  31°20.3'  N.  lat.;  on  the  east  by 
79°49.8'  W.  long.;  and  on  the  west  by 
79''51.1' W.  long. 

(xlvi)  Artificial  Reef— KEY  is  bounded 
on  the  north  by  30°48.6'  N.  lat.;  on  the 
south  by  30°46.6'  N.  lat.;  on  the  east  by 
81°15.0'  W.  long.;  and  on  the  west  by 
81°17.4"  W.  long. 

(xlvii)  Artificial  Reef—KTK  is 
bounded  on  the  north  by  31°31.3'  N. 
lat.;  on  the  south  by  31°29.3'  N.  lat.;  on 
the  east  by  80°59.1'  W.  long.;  and  on  the 
west  by  81°01.5'  W.  long. 

(xlviii)  Artificial  Reef—MRY  is 
bounded  on  the  north  by  30°47.5'  N. 
lat.;  on  the  south  by  30°45.5'  N.  lat.;  on 
the  east  by  81°05.5'  W.  long.;  and  on  the 
westby81°07.8' W.  long. 

(xlix)  Artificial  Reef^SAV is  bounded 
on  the  north  by  31°55.4'  N.  lat.;  on  the 
south  by  31°53.4'  N.  lat.;  on  the  east  by 
80°45.2'  W.  long.;  and  on  the  west  by 
80°47.6'  W.  long. 

(1)  Artificial  Reef^SFC  is  bounded  on 
the  north  by  31°00.8'  N.  lat.;  on  the 
south  by  30°59.8'  N.  lat.;  on  the  east  by 
81°02.2'  W.  long.;  and  on  the  west  by 
81''03.4'  W.  long. 

(li)  Artificial  Reef— WW  is  bounded 
on  the  north  by  31°43.5'  N.  lat.;  on  the 
south  by  31°42.2'  N.  lat.;  on  the  east  by 
79°57.7'  W.  long.;  and  on  the  west  by 
79"'59.3'  W.  long. 
***** 

(2)  *    *    * 

(v)  In  the  SMZs  specified  in 
paragraphs  {e)(l)(xii)  through 
(e)(l)(xviii)  and  (e){l){xl)  through 


(e)(l)(li)  of  this  section,  the  possession 
of  South  Atlantic  snapper-grouper  taken 
with  a  powerhead  is  limited  to  the  bag 
limits  specified  in  §  622.39(d)(1). 

*         *         *        *         * 

4.  hi  §622.39.  paragraph  (a)(4)  is 
added  to  read  as  follows: 

§622.39     Baq  and  Dossession  lim'rts 

(a)* 

(4)  Paragraph  (a)(1)  of  this  section 
notwithstanding,  a  person  aboard  a 
vessel  for  which  a  commercial  permit 
for  South  Atlantic  snapper-grouper  has 
been  issued  must  comply  with  the  bag 
limits  specified  in  paragraph  (d)(1)  of 
this  section  for  South  Atlantic  snapper- 
grouper  taken  with  a  powerhead, 
regardless  of  where  taken,  when  such 
snapper-grouper  are  possessed  in  an 
SMZ  specified  in  §622.35(e)(l)(xii) 
through  (e)(l)(xviii)  or  (e)(l)(xl)  through 
(e)(l)(li). 


§§622.17     and  622.41  [Amended] 

5.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  622,  remove 
the  telephone  number,  "813-570- 
5344".  and  add  in  its  place  "727-570- 
5344"  in  the  following  places: 

(a)  Section  622.17(b)(1)  introductory 
text;  and 

(b)  Section  622.41(a)(4)  introductory 
text. 

[FR  Doc.  00-16773  Filed  6-30-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atrrrosphenc 
Administration 

50  CFR  Part  679 

[Docket  No.  000627195-0195-01;  l.D. 
060500C1 

RiN    064a-AN94 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Seasonal  Adjustment 
of  Closure  Areas  to  Trawl  Gear  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  a  regulatory 
amendment  to  implement  a  seasonal 
closure  of  a  portion  of  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  to  vessels  using  trawl  gear. 
Regulatory  authority  also  is  proposed 
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for  inseason  action  to  open  directed 
fishing  for  pollock  within  10  nautical 
miles  (nm)  of  the  Steller  sea  lion 
haulouts  located  at  Gull  Point  and  Cape 
Barnabas  for  research  purposes.  These 
actions  are  necessary  to  support  NMFS- 
sponsored  research  on  the  effect  of 
fishing  on  localized  pollock  distribution 
and  abundance.  The  proposed 
regulatory  amendment  is  intended  to 
meet  the  objectives  in  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  further  the  goals  and  objectives 
of  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
DATES:  Comments  on  the  proposed  nde 
must  be  received  by  July  18,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Hand  delivery  or 
courier  delivery  of  comments  may  be 
sent  to  the  Federal  Building,  709  West 
9th  St.,  Room  453,  Juneau.  AK  99801. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  prepared  for  this  action  are 
available  from  NMFS  at  the  listed 
address,  or  by  calling  the  Alaska  Region. 
NMFS,  at  (907)  586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  (907)  481-1780,  fax 
(907) 481-1781,  or 
torn  pparsnn@noaa  gov 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  domestic  groundfish 
fisheries  of  the  GOA  under  the  FMP. 
The  North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMP 
under  the  Magnuson-Stevens  Act. 
Regulations  governing  the  groundfish 
fisheries  of  the  GOA  appear  at  50  CFR 
parts  600  and  679. 

This  proposed  regulatory  action 
would  impose  a  ban  on  all  trawl  fishing 
in  the  Chiniak  Gully  region  on  the  east 
side  of  Kodiak  Island  and  authorize  a 
temporary  reopening  of  the  10-nm 
zones  aroxmd  Gull  Point  and  Cape 
Barnabas  to  directed  fishing  for  pollock. 
These  fishing  restrictions  would  be  in 
effect  annually  during  the  period  of 
August  1-"  to  no  later  than  September  20 
in  the  years  2000-2003.  These 
restrictions  are  necessary  to  support 
NMFS  research  designed  to  identify  and 
quantify  the  effects  of  commercial 
fishing  on  the  availability  of  pollock  to 
foraging  Steller  sea  lions  within  a  finite 
area.  This  research  is  intended  to  help 
assess  the  effectiveness  and  efficiency  of 
alternative  management  methods  for 


ensuring  that  pollock  fisheries  off 
Alaska  neither  jeopardize  the  continued 
existence  of  the  western  population  of 
endangered  Steller  sea  lions  nor 
adversely  modify  its  critical  habitat. 
Currently  the  information  available  to 
evaluate  alternative  methods  for 
protecting  Steller  sea  lions  and  their 
habitat  is  very  limited,  which  could 
result  in  the  use  of  less  effective  and 
less  efficient  management  measures. 
NMFS  is  proposing  a  controlled 
experiment  off  Kodiak  Island  in  order  to 
improve  the  information  that  can  be 
used  to  assess  further  management 
actions  to  protect  Steller  sea  lions  and 
their  habitat. 

The  proposed  research  is  designed  to 
provide  information  bearing  on  the 
following  issues:  (1)  Whether 
measurable  changes  exist  in  the 
distribution  and  abundance  of  pollock 
during  the  4-year  duration  of  the  study, 
(2)  whether  commercial  pollock 
fisheries  cause  short-term  (days  to 
weeks)  changes  in  the  pollock  school 
dynamics,  and  (3)  whether  pollock 
fisheries  cause  reductions  in  the 
availability  of  sea  lion  forage  (i.e., 
pollock)  in  localized  regions  off  the  east 
side  of  Kodiak  Island. 

NMFS  plans  to  conduct  an  echo 
integration  trawl  (EIT)  survey  before, 
during,  and  after  the  'ttC'  season 
commercial  pollock  fishery  off  the  east 
side  of  Kodiak  Island  in  the  years  2000 
to  2003.  An  EIT  survey  involves 
systematic  survey  vessel  track  lines  over 
which  acoustic  and  research  trawl  data 
are  collected  and  used  to  generate 
estimates  of  abundances  and 
distribution  patterns  of  targeted  species. 
The  'C  season  currently  opens  on 
August  20  (§  679.22(d)(3)). 

Tne  experimental  design  proposes  a 
feasibility  study  in  the  first  year  and 
three  full  implementation  experiments 
in  2001  to  2003.  A  feasibility  study  is 
necessary  because  NMFS  has  not 
conducted  EIT  surveys  in  the  GOA 
during  summer  months  and  uncertainty 
exists  whether  survey  conditions  will  be 
suitable  for  identifying  abundance  and 
distribution  patterns  of  pollock. 
Questions  also  exist  about  conducting 
an  EIT  survey  in  a  small  geographic  area 
during  the  same  time  period  that 
commercial  fisheries  are  operating. 

The  research  proposal  identifies  two 
treatment  (fishing  areas)  areas  at 
Barnabas  Gully  and  Marmot  Canyon 
where  directec  fishing  for  pollock 
typically  occurs.  A  control  site  (no 
fishing)  also  is  proposed  in  the  Chiniak 
Gully  area  where  trawl  fishing  will  be 
prohibited  in  Federal  waters.  The 
prohibition  on  trawling  in  the  control 
site  is  necessary  to  provide  a  basis  for 
comparing  pollock  school  dynamics  in 


a  fished  and  unfished  condition 
(addressing  issue  2  above).  These  study 
locations  are  proposed  because  they 
encompass  historical  fishing  areas  for 
pollock  that  are  separated  by 
topographical  features  with  generally 
discrete  concentrations  of  fish.  The 
concentration  of  fishing  effort  in  the 
GOA  enables  the  designation  of 
comparable  treatment  and  control  sites, 
which  are  essential  to  the  study  design. 

In  2001  to  2003.  the  EIT  research 
surveys  would  be  conducted  in  the 
same  areas  as  the  feasibility  survey  in 
2000,  with  additional  sampling  after  the 
fishing  season  has  ended.  The 
consistency  in  area  and  season  (August 
to  September)  will  enable  researchers  to 
obtain  a  time  series  of  data  and  evaluate 
the  effects  of  interannual  variation.  The 
proposed  research  could  provide 
researchers  with  better  information  on 
pollock  movements  and  impacts  of 
commercial  pollock  harvest  on  foraging 
behavior  of  Steller  sea  lions. 

A  regulatory  amendment  is  required 
to  prohibit  trawl  fishing  in  the  control 
site  and  to  allow  fishing  for  pollock  in 
the  treatment  sites,  including  within  the 
10-nm  zones  surroimding  the  Cape 
Barnabas  and  Gull  Island  Steller  sea  Uon 
haulout  sites  that  currently  are  closed  to 
directed  fishing  for  pollock.  To 
accomplish  this  objective,  the  proposed 
regulatory  amendment  would 
implement  two  measures.  First,  it  would 
prohibit  trawl  fishing  in  the  Chiniak 
Gully  area  off  the  east  side  of  Kodiak 
Island  from  August  1"'  to  a  date  no  later 
than  September  20'*'  for  four  years  (2000 
to  2003).  The  Chiniak  Gully  control  site 
is  defined  by  straight  lines  intersecting 
the  following  coordinates  in  the  order 
given:  152.37°  W.  long..  57.81°  N.  lat.; 
151.85°  W.  long..  57.81°  N.  lat.;  150.64° 
W.  long..  57.22°  N.  lat.;  151.27°  W. 
long..  56.98°  N.  lat.;  152.16°  W.  long.. 
57.62°  N.  lat.;  and  152.37°  W.  long., 
57.81°  N.  lat. 

The  second  management  measure 
would  authorize  inseason  action  to  open 
directed  fishing  for  pollock  within  10 
imi  of  the  Steller  sea  lion  haulouts 
located  at  Gull  Point  and  Cape  Barnabas 
during  the  same  period  of  time  the 
Chiniak  Gully  control  site  is  closed  if 
specified  conditions  are  met.  Fishing 
within  10  run  of  these  two  haulout  sites 
would  be  authorized  as  part  of  the 
treatment  area  of  Barnabas  Gully,  unless 
NMFS'  EIT  survey  conducted  as  part  of 
its  proposed  research  design  prior  to  the 
August  20  opening  of  the  pollock  C 
season  indicates  that  the  abundance  and 
size  distribution  of  pollock  in  the 
Barnabas  Gully  area  are  insufficient  to 
support  a  commercial  fishery.  If  the 
annual  EIT  survey  fails  to  locate 
commercial  concentrations  of  pollock  in 
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Barnabas  Gully,  the  treatment  area  for  a 
year  would  be  moved  from  Barnabas 
Gully  to  Mannot  Canyon  and  the 
pollock  fishing  closures  within  10  nm 
surrounding  Cape  Barnabas  and  Gull 
Point  would  remain  effective.  These 
considerations  are  intended  to  focus  the 
research  area  where  large  concentrations 
of  pollock  are  present  to  minimize  the 
potential  for  localized  depletion. 

Pursuant  to  section  7  oi  the 
Endangered  Species  Act  (ESA),  NMFS 
completed  a  biological  opinion  (B.O.)  on 
December  3,  1998,  which  was  revised 
December  16,  1998,  that  evaluated  the 
effects  of  the  Atka  mackerel  fisheries  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAl)  and  the 
pollock  fisheries  of  the  BSAl  and  the 
GOA  on  candidate  and  listed  species, 
including  the  Steller  sea  lion,  and 
designated  critical  habitat.  The  B.O. 
concluded  that  the  Atka  mackerel 
fisheries  were  not  likely  to  jeopardize 
candidate  or  listed  species  or  adversely 
modify  any  designated  critical  habitat. 
However,  the  B.O.  concluded  that  the 
pollock  fisheries  were  likely  to 
jeopardize  the  endangered  western 
population  of  Steller  sea  lions  and 
adversely  modify  its  critical  habitat.  On 
October  15,  1999,  NMFS  issued  revised 
final  reasonable  and  prudent 
alternatives  (RFRPAs)  to  avoid  the 
likelihood  that  the  pollock  fisheries 
jeopardize  the  endangered  western 
population  of  Steller  sea  lions  and 
adversely  modify  its  critical  habitat.  The 
RFRPAs  were  implemented  by 
emergency  interim  rule  at  the 
commencement  of  the  2000  pollock 
fisheries  (65  FR  3892,  January  25,  2000). 
This  emergency  interim  rule  was 
extended  through  December  31,  2000 
(65  FR  36795,  Jime  12,  2000),  to 
continue  to  implement  RFRPAs  to 
protect  Steller  sea  lions  and  their 
designated  critical  habitat.  Among  other 
things,  the  RFRPAs  allow  the  proposed 
research  and  directed  fishing  for  pollock 
to  be  authorized  until  permanent 
rulemaking  is  implemented. 

The  RFRPAs  establish  pollock  "no 
trawl  zones"  in  waters  of  the  GOA 
around  Steller  sea  lion  rookeries  euid 
major  haulouts  out  to  10  nm.  Three 
exceptions  to  these  closures  were 
described,  including  one  for  the  Steller 
sea  lion  haulouts  at  Cape  Barnabas  and 
Gull  Point,  where  these  sites  may  be 
opened  for  the  purpose  of  conducting 
research  to  determine  the  effects  of  the 
pollock  fisheries  on  prey  resources  in 
this  area. 

Species  listed  under  the  ESA  are 
present  in  the  action  area  and  some  may 
be  negatively  affected  by  the  proposed 
research.  Therefore,  NMFS  has  initiated 
formal  consultation  under  section  7  of 


the  ESA  on  the  proposed  action  to 
authorize  directed  fishing  for  pollock 
within  10  nm  of  the  Gull  Point  and  Cape 
Barnabas  haulout  areas  during  the 
August  20  opening  of  the  pollock  "C" 
season  in  the  GOA.  Consultation  will 
need  to  be  concluded  prior  to  agency 
determination  on  whether  or  not  to 
approve  the  proposed  action. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  proposed  seasonal 
adjustments  of  fishery  closures  this  rule 
would  implement  are  consistent  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Nothing  in  this  proposed  action 
would  result  in  any  changes  in  reporting 
or  recordkeeping  requirements.  The 
analysis  for  this  proposed  action  did  not 
reveal  any  existing  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
action. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  may  have  on  small  entities. 
Most  of  the  vessels  that  the  proposed 
rule  would  apply  to  are  between  80  and 
100  feet  in  length  and  are  small  entities 
under  the  $3  million  gross  earnings 
criterion.  This  action  would  apply  to  all 
of  the  approximately  200  groundfish 
trawl  vessels  that  participate  in  the  Gulf 
of  Alaska  groundfish  trawl  fisheries 
during  the  months  of  August  and 
September.  However,  only  about  10 
percent  (20  vessels)  have  fished  in  the 
areas  subject  to  the  controlled 
experiment  during  those  months.  Most 
of  the  vessels  that  otherwise  would 
trawl  for  groundfish  in  the  proposed 
Chiniak  Gully  area  are  home  ported  in 
and  operate  out  of  Kodiak,  adjacent  to 
the  proposed  closiu'e  area.  Although 
vessels  would  be  able  to  harvest 
elsewhere,  they  would  be  expected  to 
incur  some  additional  costs  as  a  result 
of  traveling  greater  distances  to 
alternative  fishing  areas.  However,  these 
costs  are  expected  to  be  low  and  would 
be  short-lived  while  the  benefits  of  the 
improved  information  the  controlled 
experiment  is  designed  to  provide  could 
be  substantial.  NMFS  anticipates  that 
the  information  the  experiment  would 
produce  would  help  decrease  the  risk  of 
not  implementing  effective  measures  to 
protect  Steller  sea  Uons,  and  decrease 
the  cost  of  providing  a  given  level  of 
protection  for  the  sea  lions. 


NMFS  considered  maintaining  the 
status  quo,  which  could  have  resulted  in 
less  severe  economic  impacts  on  some 
small  entities.  However,  this  alternative 
would  not  allow  NMFS  to  conduct  the 
controlled  experiment  and  obtain 
information  that  could  be  used  to  assess 
further  management  actions  to  protect 
Steller  sea  lions  and  their  habitat.  NMFS 
also  considered  an  alternative  that 
would  exempt  small  entities  from  the 
proposed  time/area  closure.  However, 
such  an  exemption  would  undermine 
the  intent  of  the  action  to  allow  a 
controlled  experiment  to  assess  the 
effects  of  trawl  fishing  on  the 
availability  of  prey  for  Steller  sea  lions. 
The  preferred  alternative,  which  this 
proposed  rule  would  implement,  was 
designed  to  cause  the  least  economic 
impact  to  small  entities  while  still 
obtaining  the  necessary  information  to 
protect  Steller  sea  lions.  Without  the 
information  obtained  through  this 
proposed  action,  other  management 
actions  that  would  cause  greater 
economic  impacts,  such  as  permanent 
closure  of  all  critical  habitat  to  protect 
Steller  sea  lions,  may  have  to  be 
implemented. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  lune  27.  2000. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  proposed 

to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq..  and  3631  et  seq. 

2.  In  §  679.22,  paragraph  (b)(5)  is 
added  to  read  as  follows: 

§679.22    Closures. 

***** 

(b)*   *  * 

(5)  Chiniak  Gully  Research  Area 
(effective  through  December  31.  2003) — 
(i)  Description  of  Chiniak  Gully.  The 
Chiniak  Gully  Research  Area  is  defined 
as  that  part  of  statistical  Area  630 
bounded  by  straight  lines  connecting 
the  coordinates  in  the  order  listed: 

57.81°  N.  lat.,  152.37°  W.  long.; 

57.81°  N.  lat.,  151.85°  W.  long.; 

57.22°  N.  lat.,  150.64°  W.  long.; 

56.98°  N.  lat.,  151.27"  W.  long.; 
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57.62°  N.  lat.,  152.16°  W.  long.;  and 
hence  counterclockwise  along  the 
shoreline  of  Kodiak  Island  to 

57.81°  N.  lat.,  152.37°  W.  long. 

(ii)  Closure.  (A)  The  Chiniak  Gully 
Research  Area  is  closed  to  vessels  using 
trawl  gear  from  August  1  to  a  date  no 
later  than  September  20,  except  that 
trawl  gear  may  be  tested  in  the  manner 
described  at  §  679.24(d)(2)  in  the  Kodiak 
Test  Area  defined  at  §  679.24(d)(4)(i) 
and  illustrated  in  Figure  7  to  this  part. 

(B)  Prior  to  September  20,  the 
Regional  Administrator  may  publish 
notification  in  the  Federal  Register 
rescinding  the  trawl  closure  in  the 
Chiniak  Gully  Research  Area  described 
in  paragraph  (b)(5)(i)  of  this  part  and 
reinstating  closures  to  directed  fishing 
for  pollock  within  10  nm  of  the  Steller 
sea  lion  haulout  sites  located  at  Gull 


Point  and  Cape  Barnabas  if  such 
closures  were  rescinded  under 
paragraph  {b)(5)(iii)  of  this  section. 

(iii)  Exemption  to  Steller  sea  lion 
critical  habitat  closures.  (A)  General. 
During  the  C  season  in  Statistical  Area 
630  of  the  GOA,  defined  at 
§679.23{d)(3)(iii)  of  this  part,  the 
Regional  Administrator  may  rescind  the 
prohibition  on  directed  fishing  for 
pollock  within  10  nm  of  the  Steller  sea 
lion  haulout  sites  at  Cape  Barnabas  and 
Gull  Point  on  Kodiak  Island,  which  are 
defined  at  §679.22{b){3)(ii)and  Table  13 
of  this  part. 

(B)  Criteria  for  exemption.  NMFS  will 
conduct  an  annual  echo  integration 
trawl  survey  of  pollock  abundance  and 
distribution  off  the  east  side  of  Kodiak 
Island  prior  to  the  start  of  the  pollock 
C  season  defined  at  §679.23(d)(3)(in).  If 


survey  results  indicate  that  the 
abundance  and  size  distribution  of 
pollock  in  the  area  between  the  Steller 
sea  lion  haulouts  at  Cape  Barnabas  and 
Gull  Point,  defined  at  §  679.22(b)(3)(ii) 
and  Table  13  of  this  part,  are  sufficient 
to  support  a  commercial  fisher)',  then 
NMFS  will  authorize  directed  fishing 
for  pollock  within  10  nm  of  these  two 
haulout  sites  during  that  C  season. 
(C)  Notification.  If  the  Regional 
Administrator  rescinds  the  closures  to 
directed  fishing  for  pollock  around  the 
Cape  Barnabas  and  Gull  Point  haulout 
sites  under  this  paragraph  (b)(5)(iii), 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  this  action 
prior  to  the  start  of  the  pollock  C  season. 
***** 

[FR  Doc.  00-16770  Filed  6-30-00;  8:45  am] 
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agency:  Forest  Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Wildfire  Suppression 
Aircraft  Transfer  Act  of  1996  authorizes 
the  Department  of  Defense  to  sell  excess 
aircraft  and  aircraft  parts  to  eligible 
persons  or  entities  seeking  a  contract 
with  the  Forest  Service  for  the  delivery 
of  fire  retardant  by  air  for  wildfire 
suppression.  The  Secretary  of 
Agriculture  must  certify  in  writing  to 
the  Secretary  of  Defense,  prior  to  a  sale, 
those  persons  or  entities  that  are  capable 
of  meeting  the  terms  and  conditions  of 
a  contract  to  deliver  fire  retardant  by  air. 
This  notice  identifies  the  certification 
criteria  against  which  persons  or 
entities,  who  want  to  contract  with  the 
Forest  Service,  will  be  evaluated  when 
seeking  to  purchase  excess  U.S. 
Department  of  Defense  aircraft  or  excess 
aircraft  parts. 

EFFECTIVE  DATE:  lulv  3.  2000. 
FOR  FURTHER  'NPORMATION  CONTACT: 
Michael  Dudley,  Aviation  Management 
Specialist,  Forest  Service,  Fire  and 
Aviation  Staff,  Mail  Stop  1107,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090  or  call 
(202)  205-0995  or  email 
mdiidlpv@fs.fed.us. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Wildfire  Suppression  Aircraft 
Transfer  Act  of  1996  (10  U.S.C.  2576) 
provides  that  ^om  October  1,  1996, 
through  September  30.  2000.  the 
Secretary  of  Defense  may  sell  certain 
aircraft  and  aircraft  parts  to  persons  or 
entities  that  contract  with  the  Federal 
government  for  the  delivery  of  fire 
retardant  by  air  to  suppress  wildfire. 


The  Defense  Logistics  Agency  of  the 
Department  of  Defense  published 
regulations  implementing  the  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996  in  the  Federal  Register  on  Jime  1, 
1999  (64  FR  29227). 

The  Secretary  of  Agriculture  must 
certify  in  writing  to  the  Secretary  of 
Defense,  prior  to  a  sale,  those  persons  or 
entities  that  are  capable  of  meeting  the 
terms  and  conditions  of  a  contract  to 
deliver  fire  retardant  by  air.  This  notice 
identifies  the  certification  criteria  that 
persons  or  entities,  who  want  to 
contract  with  the  Forest  Service,  will 
have  to  meet  to  be  eligible  to  bid  on  U.S. 
Department  of  Defense  excess  aircraft 
and  aircraft  parts  for  delivery  of  fire 
retardent  by  air  for  wildfire  suppression. 
Determination  of  eligibility  will  be 
conducted  under  existing  procedures 
described  in  Federal  Acquisition 
Regulation  Part  9.  Sale  of  aircraft  and 
parts  will  be  conducted  under  existing 
procedures  described  in  32  CFR  Part 
171  and  Department  of  Defense  Manual 
4160.21-M,  Chapter  4,  paragraph  B2. 

Aircraft  Sale  Certification  and 
Restrictions 

The  Wildfire  Suppression  Act  of  1996 
(10  U.S.C.  2576).  hereby  referred  to  as 
the  Act.  authorizes  the  U.S.  Department 
of  Defense  to  sell  excess  aircraft  and 
aircraft  parts  to  eligible  persons  or 
entities  seeking  a  contract  with  the 
Forest  Service  of  the  U.S.  Department  of 
Agriculture  for  airtanker  service  for 
suppression  of  wildfires.  The  Act 
requires  that,  prior  to  the  sale,  the 
Secretary  of  Agriculture  must  certify  to 
the  Secretary  of  Defense  that  potential 
purchasers  are  capable  of  meeting  the 
terms  and  conditions  of  an  aerial  fire 
retardant  delivery  contract  with  the 
Forest  Service.  These  criteria 
supplement  the  rule  adopted  by  the 
Defense  Logistics  Agency  of  the  U.S. 
Department  of  Defense  at  32  CFR.  Part 
171.  on  June  1,  1999  (64  FR  29227). 

Certification  Criteria  for  Potential 
Purchasers  of  Excess  Aircraft. 

(1)  The  potential  purchaser  can 
demonstrate  proof  of  adequate  financial 
capacity  to  purchase,  modify,  operate, 
and  maintain  proposed  aircraft  at 
competitive  rates  in  the  airtanker 
marketplace. 

(2)  The  potential  purchaser  can 
provide  a  business  plan  indicating 
current  and  proposed  ability  to  drop 


retardant  from  airtankers  in  an 
acceptable  manner. 

(3)  The  potential  purchaser  can 
demonstrate  adequate  organization  and 
facilities  for  operation  and  maintenance 
of  proposed  aircraft. 

(4)  The  potential  purchaser  has  the 
ability  to  comply  with  all  applicable 
Federal  Aviation  Regulations  (FAR). 
The  potential  purchaser  can  be  certified 
and  can  operate  under  14  CFR,  Part  137. 

(5)  The  potential  purchaser  can 
provide  a  proposed  plan  for  obtaining 
required  approvals,  including  type  and 
airworthiness  certificates,  for  aircraft 
modification  and/or  tank  and  gating 
system.  (FAA  and  Interagency  Airtanker 
Board) 

(6)  The  potential  purchaser  can 
demonstrate  experience  in  operating 
and  maintaining  aircraft  proposed  for 
sale. 

(7)  Aircraft  parts  will  be  sold  only  to 
those  persons  or  entities  eligible  to  bid 
on  aircraft  under  the  Wildfire 
Suppression  Act  of  1996  and 
implementation  regulations  adopted  by 
the  Defense  Logistics  Agency  of  the  U.S. 
Department  of  Defense  at  32  CFR.  Part 
171.  Firms  may  only  purchase  parts 
appropriate  for  the  aircraft  they  are 
operating. 

Restrictions 

Section  171.3  of  Title  32  of  the  Code 
of  Regulations  published  by  the 
Department  of  Defense  on  June  1,  1999, 
restricts  the  use  of  the  aircraft  and 
aircraft  parts  sold  imder  the  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996  to  wildfire  suppression  purposes 
only;  the  aircreift  and  aircraft  parts  must 
not  be  flown  or  removed  fi-om  the 
United  States  unless  dispatched  by  the 
National  Interagency  Fire  Center  in 
support  of  an  international  agreement  to 
assist  in  wildfire  suppression  or  when 
jointly  approved  in  advance,  in  writing, 
by  the  Secretary  of  Agriculture  and  the 
Secretary  of  Defense. 

Dated:  June  27,  2000. 
Clyde  Thompson, 
Deputy  Chief,  Business  Operations. 
[FR  Doc.  00-16734  Filed  6-3(M)0;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packers  and 
Stockyards  Administration 

00-C] 

Designation  for  the  East  Indiana  UN.) 
Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

action:  Notice. 

SUMMARY:  GIPSA  announces  designation 
of  East  Indiana  Grain  Inspection,  Inc. 
(East  Indiana)  to  provide  official 
services  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act),  for  a 
1-year  tenn,  September  1,  2000,  though 
August  31,  2001. 

EFFECTIVE  DATE:  September  1,  2000. 

ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart  at  202-720-8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  1,  1999,  Federal 
Register  (64  FR  67246),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  East  Indiana  to  submit  an  application 
for  designation.  Applications  were  due 
by  December  30,  1999.  Since  East 
Indiana  was  the  sole  applicant  for 
designation  to  provide  official  services 
in  the  entire  area  currently  assigned  to 
them,  GIPSA  did  not  ask  for  comments 
on  the  applicant. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and,  according  to  section  7(f)(1)(B), 
determined  that  East  Indiana  is  able  to 
provide  official  services  in  the 
geographic  area,  specified  in  tbe 
December  1,  1999,  Federal  Register,  for 
which  they  applied.  We  are  granting  the 
1-year  designation  to  allow  East  Indiana 
time  to  complete  the  requirements  for 
compliance  with  the  national  quality 
database.  Interested  persons  may  obtain 
official  services  by  calling  East  Indiana 
at  765-289-1206. 

Authority:  Pub.L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 


Dated:  June  14,  2000. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  00-16542  Filed  6-30-00;  8:45  am] 

December  1, 1999,  Federal  Register,  for 
which  they  applied.  Interested  persons 
may  obtain  official  services  by  calling 
the  telephone  numbers  listed  below. 

BILUNG  CODE  3410-ErM> 

Official 
agency 

De^gnation          j^^^^f^^ne 

term 

DEPARTMENT  OF  AGRICULTURE 

Gram  Inspection,  Packers  ana 
Stockyards  Administration 

[99-05-s] 

Kansas  

Minot 

Tri-State  .... 

09/01/2000- 
06/30/2003 

10/01/2000- 
06/30/2003 

10/01/2000- 
06/30/2003 

785-233-7063 
701-838-1734 
513-251-6571 

Designation  for  the  Kansas  tKS^   Mine: 
(NDl  and  Tn-State  iOH.  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  designation 
of  the  following  organizations  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act):  Kansas  Grain  Inspection 
Service,  Inc.  (Kansas);  Minot  Grain 
Inspection,  Inc.  (Minot);  and  Tri-State 
Grain  Inspection  Service,  Inc.  (Tri- 
State). 

EFFECTIVE  DATES:  September  1,  2000,  for 
Kansas;  and  October  1,  2000,  for  Minot 
and  Tri-State. 

ADDRESSES:  USDA,  GEPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  1, 1999,  Federal 
Register  (64  FR  67246),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Kansas,  Minot,  and  Tri-State 
to  submit  an  application  for  designation. 
Applications  were  due  by  December  30, 
1999.  Kansas,  Minot,  and  Tri-State,  the 
only  applicants,  each  applied  for 
designation  to  provide  official  services 
in  the  entire  area  currently  assigned  to 
them.  Since  these  they  were  the  only 
applicants.  GIPSA  did  not  ask  for 
comments  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and,  according  to  section  7(f)(1)(B), 
determined  that  Kansas,  Minot,  and  Tri- 
State  are  able  to  provide  official  services 
in  the  geographic  areas,  specified  in  the 


Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  June  14,  2000. 
Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  00-16541  Filed  6-30-00;  8:45  am] 
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DEP  A  R  '  M  E  NT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Grav  Portianc  Cement  and  Cement 
Clinker  From  Mexico;  Final  Results  of 
Full  Sunset  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
sunset  review:  gray  portland  cement  and 
cement  clinker  fi-om  Mexico. 

summary:  On  February  28,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  cement 
clinker  fi-om  Mexico  (65  FR  10468) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"). 
We  provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  both  domestic  and 
respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  this  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping. 
EFFECTIVE  DATE:  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202)  482-3217, 
respectively. 
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Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procediu-es  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidiunping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations"),  and  in  19  CFR  part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871  " 
(April  16.  1998)  ("Sunset  Policy 
Bulletin"). 

Background 

On  February  28,  2000,  the  Department 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the  full 
sunset  review  of  the  antidumping  duty 
order  on  gray  portland  cement  and 
cement  clinker  from  Mexico  pursuant  to 
the  Act.  In  our  preliminary  results,  we 
determined  that  revocation  of  the  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  In  addition, 
we  preliminarily  determined  that  the 
following  margins  are  likely  to  prevail 
for  respective  manufactures/exporters  if 
the  order  were  revoked:  CEMEX,  S.A. 
("CEMEX")  "  95.44  percent:  Apasco, 
S.A.  de  C.V.  ("Apasco")  "  53.26  percent; 
Cementos  Hidalgo,  S.C.L.  "  3.69 
percent;  and  all  others  "  59.91  percent. 

Subsequent  to  the  issuance  of  our 
preliminary  results,  on  March  15,  2000, 
the  Department  issued  the  final  results 
of  the  administrative  review  covering 
the  period  from  August  1,  1997,  through 
July  31,  1998  (65  FR  13943).  Information 
included  in  the  latest  final  results  of  the 
administrative  review  is  reflected  in  our 
final  determination. 

On  April  10,  2000,  we  received  case 
briefs  from  both  domestic  and 
respondent  interested  parties  within  the 
deadline  specified  in  19  CFR 
351.309(c)(l)(i).  We  also  received 
rebuttal  comments  from  both  parties  on 
April  18,  2000,  within  the  deadline 
specified  in  19  CFR  351.309(d). ' 

Scope  of  Review 

The  products  covered  by  this  order 
include  gray  portland  cement  and 
clinker  ("portland  cement")  from 


Mexico.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  number  2523.29  and  cement 
clinker  is  currently  classifiable  under 
HTS  item  number  2523.10.  Gray 
portland  cement  has  also  been  entered 
under  HTS  item  number  2523.90  as 
other  hydraulic  cements.  In  its  only 
scope  ruling,  the  Department 
determined  that  masonry  cement  is  not 
within  the  scope  of  the  order.  The  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099, 
of  the  main  Commerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  wrww.ita.doc.gov/ 
import — admin/records/fm/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  portland 
cement  from  Mexico  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


'  On  April  13,  2000.  the  domestic  interested 
parties  requested  an  extension  of  the  deadline  for 
filing  rebuttal  comments  to  the  case  briefs.  The 
Department  extended  the  deadline  until  April  18, 
2000.  for  all  participants  eligible  to  file  rebuttal 
comments. 


Manufacturer/Exporter 

Metrgin 
(percent) 

CEMEX/GCCC/Hldalgo  

Apasco  

All  others 

91.94 
53.26 
59  91 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 


("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failiue  to  comply 
with  the  regulations  and  terms  of  cm 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  June  27,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-16792  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-307-803J 

Gray  Portland  Cement  and  Cement 
Ciinker  From  Venezuela,  Final  Results 
of  Sunset  Review  of  Suspended 
Antidumping  Duty  investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Full 
Sunset  Review:  Gray  Portland  Cement 
and  Cement  Clinker  From  Venezuela. 

SUMMARY:  On  February  28,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  suspended  antidumping 
duty  investigation  on  gray  portland 
cement  and  cement  clinker  from 
Venezuela  (65  FR  10467)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  comments  only  from  domestic 
interested  parties.  As  a  result  of  this 
review,  the  Department  finds  that 
termination  of  this  agreement  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  rates 
indicated  in  the  Final  Results  of  Review 
section  of  this  nntirp 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Carole  Showers,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3217, 
respectively. 
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EFi^ECTIVE  DATE:  July  3,  2000. 
statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  of  1930  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  regulations  are  to  19  CFR 
part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  (Sunset  Policy 
Bulletin! 

Background 

On  February  28,  2000,  the  Department 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the 
suspended  antidumping  duty 
investigation  on  gray  portland  cement 
and  cement  clinker  from  Venezuela 
pursuant  to  section  751(c)  of  the  Act.  In 
our  preliminary  results,  we  determined 
that  termination  of  the  suspended 
antidumping  duty  investigation  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dimiping.  In  addition,  we 
preliminarily  determined  that  the 
following  weighted-average  dumping 
margins  are  likely  to  prevail  if  the  order 
were  revoked:  50.02  percent  for 
Venezolana  de  Cementos,  S.A.C.A. 
!  Vencemos");  49.20  percent  for 
Cementos  Caribe,  C.A.  ("Caribe");  and 
49.26  percent  for  all  others. 

Only  domestic  interested  parties 
submitted  a  case  brief  within  the 
deadline  specified  in  19  CFR 
351.309(c){l)(i).  (See  domestic 
interested  parties'  April  10,  2000,  case 
brief.) 

Scope  of  Review 

The  products  covered  by  this  order 
include  gray  portland  cement  and 
cement  clinker  ("portland  cement") 
from  Venezuela.  Gray  portland  cement 
IS  a  hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Oil  well  cement  is  also 
included  within  the  scope  of  the 
investigation.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  number  2523.29  and  cement 
clinker  is  currenUy  classifiable  under 


HTS  item  number  2523.10.  Gray 
portland  cement  has  also  been  entered 
under  HTS  item  number  2523.90  as 
other  hydraulic  cements.  The  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  0\u-  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099. 
of  the  main  Coiiunerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  v^ovw.ita.doc.gov/ 
import_admin/records/fm/.  The  paper 
copy  and  electronic  version  of  the 
Decision  M^mo  are  identical  in  content. 

Final  Kesuiis  of  Review 

We  determine  that  termination  of  the 
suspended  antidumping  duty 
investigation  on  portland  cement  from 
Venezuela  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margins: 


Manufacturer/exporter 

Margin 
(percent) 

Vencemos 

Caribe     

50.02 
49.20 

All  others                

49.26 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  written  notification  of  the  return 
or  destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 


This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  June  27.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-16793  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-642] 

Final  Affirmative  Countervailing  Duty 
Determination:  Structural  Steel  Beams 
From  the  Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  final  affirmative 
countervailing  duty  investigation. 

SUMMARY:  On  December  14,  1999,  the 
Department  of  Conmierce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  the 
countervailing  duty  investigation  of 
structural  steel  beams  fi-om  the  Republic 
of  Korea  for  the  period  January  1,  1998, 
through  December  31,  1998. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  net  subsidy  rates. 
Therefore  the  net  subsidy  rates  in  the 
Final  Determination  differ  fi'om  those  of 
the  Preliminary  Determination.  The 
final  net  subsidy  rates  for  the  reviewed 
companies  are  listed  below  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECTIVE  DATE:  luly  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Erit 
B.  Greynolds  or  Tipten  Troidl,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-2786. 

Applicable  Statute  and  Regxilations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff'  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
CFR  part  351  (1999). 

Background 

On  December  14.  1999,  the 
Department  published  the  results  of  its 
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Preliminary'  Determination  in  the 
investigation  of  structural  steel  beams 
from  the  Republic  of  Korea.  See 
Preliminary  Negative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Structural  Steel 
Beams  From  the  Republic  of  Korea,  64 
FR  69731  (December  14.  1999) 
[Preliminary  Determination).  We  invited 
interest  parties  to  comment  on  the 
Preliminary  Determination.  On  June  14, 
2000,  case  briefs  were  submitted  by 
respondents  and  petitioners.  Also,  on 
June  14,  2000,  petitioners  withdrew 
their  January  13,  2000,  request  for  a 
hearing.  No  other  interested  party 
requested  a  hearing.  On  June  19,  2000, 
rebuttal  briefs  were  submitted  by 
petitioners  and  respondents. 

This  investigation  covers  three 
manufactures/exporters:  Kangwon 
Industries  Ltd.  (Kangwon),  Inchon  Iron 
and  Steel  Co.,  Ltd.  (Inchon),  and 
Dongkuk  Steel  Mill  Co..  Ltd.  (DSM). 
This  investigation  also  covers  four 
trading  companies:  Hyosung 
Corporation  (Hyosung),  Sampyo 
Corporation  (Sampyo),  Hyimdai 
Corporation  (Hyvmdai),  and  Dongkuk 
Industries  Co.  (DKI).  This  investigation 
covers  the  period  January  1,  1998, 
through  December  31,  1998,  and  thirty- 
four  programs. 

Scope  of  the  Investigatioii 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-symmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated,  or 
clad.  These  products  (Structural  Steel 
Beams)  include,  but  are  not  limited  to, 
wide-flange  beams  (W  shapes),  bearing 
piles  (HP  shapes),  standard  beams  (S  or 
I  shapes),  and  M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
Structural  steel  beams  greater  than  400 
poimds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
over  40  inches. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7216.32.0000,  7216.33.0030, 
7216.33.0060,  7216.33.0090, 
7216.50.0000,  7216.61.0000, 


7216.69.0000,  7216.91.0000, 
7216.99.0000,  7228.70.3040, 
7228.70.6000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Verification 

In  accordance  with  section  782{i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  Final 
Determination.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  and  examining  relevant 
accounting  records  and  original  source 
docimients.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce  (Room  B- 
099). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
countervailing  duty  investigation  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision 
Memorandum)  from  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary, 
Import  Administration,  to  Troy  H. 
Cribb,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  June  26, 
2000,  which  is  hereby  adopted  by  this 
notice.  A  list  of  issues  which  parties 
have  raised  and  to  which  we  have 
responded  is  in  the  Decision 
Memorandum  and  is  attached  to  this 
notice  as  Appendix  I.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  www.ita.doc.gov/ 
importadmin/records/frn,  under  the 
heading  "Republic  of  Korea."  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  the  record 
and  comments  received,  we  have  made 
certain  changes  to  the  net  subsidy  rate. 
As  a  result  of  the  changes,  the  net 
subsidy  rates  of  Kangwon  and  DSM  are 
above  de  minimis.  All  changes  made 
since  the  Preliminary  Determination  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memorandum. 


Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  subsidy  rate  for  Kangwon, 
Inchon,  and  DSM,  manufacturers  of 
subject  merchandise.  We  determine  that 
the  total  estimated  net  subsidy  rates  are 
as  follows: 


Company 

Net  subsidy  rate 

Inchon  

Kangwon  

DSM  

All  Others  Rate  

0.15  percent  ad  valo- 
rem 

3.88  percent  ad  valo- 
rem 

1 .34  percent  ad  valo- 
rem 

3.87  percent  ad  valo- 
rem 

With  respect  to  Inchon,  its  estimated 
net  countervailable  subsidy  rate  is  de 
minimis.  Therefore,  we  determine  that 
no  countervailable  subsidies  are  being 
provided  to  Inchon  for  its  production  or 
exportation  of  structural  steel  beams.  In 
accordance  with  section  705(c)(5)(A)(i) 
of  the  Act,  we  calculated  an  all-others 
rate,  which  is  an  amount  equal  to  the 
weighted-average  countervailable 
subsidy  rates  established  for  exporters 
and  producers  individually 
investigated,  excluding  any  zero  and  de 
minimis  countervailable  subsidy  rates. 
On  this  basis,  we  determined  the  all- 
others  rate  listed  in  the  table  above. 
Because  Inchon  has  a  de  minimis  rate, 
it  will  be  excluded  from  any  suspension 
of  liquidation. 

In  accordance  with  section 
705(c)(1)(C)  of  the  Act,  we  will  instruct 
the  U.S.  Customs  Service  to  suspend 
liquidation  imder  section  703(d)  of  the 
Act  for  all  entries  of  subject 
merchandise  from  Korea,  except  for 
Inchon,  which  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  will 
requfre  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
the  merchandise  in  the  amounts 
indicated  above.  If  the  ITC  determines 
that  material  injiuy.  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
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information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  the  nC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injiuy  does  exist, 
we  will  issue  a  countervailing  duty 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  Administrative 
Protective  Order  (APO)  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  act. 

Dated:  June  26.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Arlrnini<;tration. 

Appendix  I — Issues  Discussed  m 
Decision  Memorandum 

Methodology  and  Background  Information 

I.  Subsidies  Valuation  Information 

A.  Allocation  Period 

B.  Treatment  of  Subsidies  Received  by 
Trading  Companies 

C.  Benchmark  Interest  Rates  and  Discount 
Rates 

D.  Creditworthiness 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  The  Government  of  Korea's  (GOK) 
Direction  of  Credit  Policies 

1.  The  GOK's  Credit  Policies  Through  1991 

2.  The  GOK's  Credit  Policies  from  1992 
Through  1998 

B.  Debt  Restructuring  for  Kangwon 

C.  Reserve  for  Export  Loss  Under  Article  16 
of  the  Tax  Exemption  and  Reduction 
Control  Act  (TERCL) 

D.  Reserve  for  Overseas  Market 
Development  Under  Article  17  of  the 
TERCL 

E.  Investment  Tax  Credits  Under  Article  25 
of  the  TERCL 

F.  Asset  Revaluation  Under  Article  56(2)  of 
the  TERCL 


G.  Electricity  Discounts  Under  the 
Requested  Load  Adjustment  Program 

H.  Scrap  Reserve  Fund 

I.  Export  Industry  Facility  Loans  (EIFLs) 

J.  Special  Cases  of  Tax  for  Balanced 
Development  in  Selected  Areas  Under 
Article  43  of  the  TERCL 

II.  Programs  Determined  To  Be  Not 

Countervailable 
A.  Tariff  Reductions  on  Imported 
Machinery  Equipment 

III.  Programs  Determined  To  Be  Not  Used 

A.  Private  Capital  Inducement  Act 

B.  Tax  Credit  in  Equipment  to  Develop 
Technology  and  Manpower  Under 
Article  10  of  the  TERCL 

C.  Tax  Credits  for  Vocational  Training 
Under  Article  18  of  the  TERCL 

D.  Exemptions  of  Corporate  Tax  on 
Dividend  Income  from  Overseas 
Resources  Development  Resources  Act 
Under  Article  24  of  the  TERCL 

E.  Tax  Credits  for  Investments  in  Specific 
Facilities  Under  Article  26  of  the  TERCL 

F.  Tax  Credits  for  Temporary  Investments 
Under  Article  27  of  the  TERCL 

G.  Social  Indirect  Capital  Investment 
Reserve  Funds  Under  Article  28  of  the 
TERCL 

H.  Energy-Savings  Facilities  Investment 

Reserve  Funds  Under  Article  29  of  the 

TERCL 
I.  Tax  Credits  for  Specific  Investments 

Under  Article  71  of  the  TERCL 
J.  Mining  Investment  Reserve  Funds  Under 

Article  95  of  the  TERCL 
K.  Grants  Under  the  Technology 

Development  Promotion  Act 
L.  Highly  Advanced  National  Project  Fund 

industry  Technology  Development  Fund 
M.  Short-Term  Export  Financing 
N.  Korean  Export-Import  Bank  Loans 
O.  Tax  Incentives  for  Highly  Advanced 

Technology  Businesses 
P.  Special  Depreciation  of  Assets  Based  on 

Foreign  Exchange  Earnings 
Q.  Steel  Campaign  for  the  21st  Century 
R.  Excessive  Duty  Drawback 
S.  Reserve  for  Investment 
T.  Export  Insurance  Rates  By  The  Korean 

Export  Insurance  Corporation 
U.  Special  Cases  of  Tax  for  Balanced 

Development  among  Areas  (TERCL 

Articles  41,  42,  44,  and  45) 
V.  Reserve  for  Investment 
W.  Overseas  Resource  Development  Loan 

IV.  Analysis  of  Comments 

Comment  1:  Kangwon's  Creditworthiness 

from  1991  through  1998 
Conunent  2:  Countervailability  of 

Kangwon's  Debt  for  Equity  Swap 
Comment  3:  Department  Selection  of 

Benchmarks 
Comment  4:  Calculation  Errors  in 

Preliminary  Determination 
Comment  5:  The  Suspension  of  Kangwon's 

Interest  Payments  Following  the 

Company's  Debt  Restructuring  and  Its 


Affect  on  Kangwon's  Benefit 

Calculations 
Comment  6:  The  Department's  Finding 

Regardmg  Direction  of  Credit  to  the  Steel 

Industry  Is  Not  Supported  By  Substantial 

Evidence  Or  Otherwise  in  Accordance 

With  Law 
Comment  7:  Whether  the  Department  Must 

Find  a  "Casual  Nexus"  to  Determine 

Direction  of  Credit  to  the  Steel  Industry 

Countervailable 
Comment  8:  Countervailability  of  the  Tariff 

Reductions  on  Imported  Machinery 

Equipment  Program 
[FR  Doc.  00-16794  Filed  6-30-00;  8:45  am] 
BILUNG  CODE  3S10-OS-P  * 


DtPAP'^MENiTOFCOM..ML.RCE 

Internationa.  Traoe  Administration 

Noitce  of  Initiation  of  Five- Year 
("Sunset")  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
and  countervailing  duty  orders  or 
suspended  investigation  listed  below. 
The  International  Trade  Commission 
("the  Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five- Year  Reviews 
covering  these  same  orders. 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho,  or  James  Maeder,  Office  of 
Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-1698,  or  482-3330,  respectively,  or 
Vera  Libeau,  Office  of  Investigations, 
U.S.  International  Trade  Commission,  at 
(202) 205-3176. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
coimtervailing  duty  orders  or  suspended 
investigation: 


DOC  Case  No. 


ITC  Case  No. 


Cpuntry 


Product 


A-357-809 
A-351-826 
A-428-820 
A-475-814 


731-TA-707 
731-TA-708 
731-TA-709 
731-TA-710 


Argentina 

Brazil 

Germany 
Italy 


Seamless  Pipe. 
Seamless  Pipe. 
Seamless  Pipe. 
Seamless  Pipe. 
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DOC  Case  No. 

ITC  Case  No. 

Country 

Product 

A-357-810  

A-^75-816  

A-588-835  

A-580-825  

A-201-817  

731-TA-711  

731-TA-713  

731-TA-714 

731-TA-715  

731_TA-716  

Argentina  

Italy 

Japan  

Korea 

Mexico  

China  (ttie  PRC) 

Oil  Country  Tubular  Goods. 
Oil  Country  Tubular  Goods. 
Oil  Country  Tubular  Goods. 
Oil  Country  Tubular  Goods. 
Oil  Country  Tubular  Goods. 
Honey  (Suspended  investigation). 
Seamless  Pipe. 
Oil  Country  Tubular  Goods. 

A-570-838  

731-TA-722  

701-TA-362  

701-TA-364  

C-475-815  

Italy  

Italy 

C-475-817  

Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  Dumping  or  a 
countervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  reviews  will  be  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998) 
("Sunset  Regulations")  and  in  19  CFR 
Part  351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  "http://www.ita.doc.gov/ 
importadmin/records/simset/". 

All  submissions  in  the  sunset  reviews 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (2000). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 


additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regidations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  (see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procediu-es;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order.  63  FR  24391  (May  4, 
1998)). 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (2000))  wishing  to 
participate  in  the  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regidations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  orders 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  from  a  domestic  interested 
party,  the  Sunset  Regulations  provide 
that  all  parties  wishing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
required  contents  of  a  substantive 
response  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 


Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews.'  Please  consult  the 
Department's  regulations  at  19  CFR  Part 
351  (2000)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  duty  order  proceedings  at 
the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  June  16,  2000. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-16670  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No  000522149-0149-01] 

RIN  064&-ZA87 

Dean  John  A.  Knauss  Marine  Policy 
Fellowship.  National  Sea  Grant  College 
Program 

agency:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
applications  may  be  submitted  for  a 
Fellowship  program  which  was  initiated 
by  the  National  Sea  Grant  Office 
(NSGO),  NOAA.  in  fulfilling  its  broad 
educational  responsibilities,  to  provide 
educational  experience  in  the  policies 
and  processes  of  the  Legislative  and 
Executive  Branches  of  the  Federal 


'  A  number  of  parties  commented  that  these 
interim-Rnal  regulations  provided  Insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  (Sunset  Regulations,  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(2000),  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  showing  of  good  cause. 
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Government  to  graduate  students  in 
marine  and  aquatic-related  fields.  The 
Fellowship  program  accepts 
applications  once  a  year  during  the 
month  of  September.  All  applicants 
must  submit  an  application  to  the  local 
Sea  Grant  program  in  their  state. 
Applicants  from  states  not  served  by  a 
Sea  Grant  program  should  obtain  further 
information  by  contacting  the  Knauss 
Fellows  Program  Manager  at  the  NSGO. 

DATES:  Deadlines  vary  from  program  to 
program,  but  are  generally  due  early  to 
mid-September.  Contact  your  state's  Sea 
Grant  program  for  specific  deadlines 
(see  list  below). 

ADDRESSES:  Applications  should  be 
iddri^ssed  to  your  local  Sea  Grant 
prugram.  Contact  the  appropriate  state's 
Sea  Grant  program  from  the  list  below 
to  obtain  the  mailing  address  or  the 
address  may  be  obtained  on  the  web  site 
http://www.nsgo.seagrant.org/ 
SGDirectors.html 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nikola  Garber,  Knauss  Fellows  Program 
Manager,  National  Sea  Grant  College 
Program,  R/SG,  NOAA,  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  Tel. 
(301)  713-2431  ext.  124;  e-mail: 
nikoIa.garber@noaa.gov.  Also  call  your 

I  nearest  Sea  Grant  program  or  visit  the 
web  site 

http://www.nsgo.seagrant.org/ 

I I  Knauss.html. 

Sea  Grant  Programs 

Alabama,  Mississippi-Alabama  Sea 

Grant  Consortium,  (228)  875-9341 
Alaska,  University  of  Alaska  (907)  474- 

7086 
California,  University  of  California,  San 

Diego,  (858)  534^440 
California,  University  of  Southern 

California,  (213)  812-1335 
Connecticut,  University  of  Connecticut, 

(860) 405-9128 
Delaware,  University  of  Delaware,  (302) 

831-2841 
Florida.  University  of  Florida,  (352) 

392-5870 
Georgia,  University  of  Georgia,  (706) 

542-5954 
Hawaii,  University  of  HawEui,  (808) 

956-7031 
Illinois,  Purdue  University,  (765)  494- 

3593 
Indiana.  Purdue  University,  (765)  494- 

3593 
Louisiana,  Louisiana  Sea  Grant,  (225) 

388-6710 
Maine,  University  of  Maine,  (207)  581- 

1435 
Maryland,  University  of  Maryland,  (301) 

405-6371 
Massachusetts,  Massachusetts  Institute 

of  Technology,  (617)  253-7131 


Massachusetts,  Woods  Hole 

Oceanographic  Institution,  (508)  289- 

2557 
Michigan,  University  of  Michigan,  (734) 

763-1437 
Minnesota,  University  of  Miimesota, 

(218)  726-8710 
Mississippi,  Mississippi-Alabama  Sea 

Grant  Consortium,  (228)  875-9341 
New  Hampshire,  University  of  New 

Hampshire,  (603)  862-0122 
New  Jersey,  New  Jersey  Marine  Science 

Consortium,  (732)  872-1300  Ext.  21 
New  York,  New  York  Sea  Grant 

Institute.  SUNY,  (631)  632-6905 
North  Carolina,  North  Carolina  State 

University,  (919)  515-2454 
Ohio,  Ohio  State  University,  (614)  292- 

8949 
Oregon.  Oregon  State  University,  (541) 

737-2714 
Puerto  Rico,  University  of  Puerto  Rico, 

(787)  832-3585 
Rhode  Island,  University  of  Rhode 

Island,  (401)  874-6800 
South  Carolina,  South  Carolina  Sea 

Grant  Consortiiun,  (843)  727-2078 
Texas,  Texas  A&M  University,  (979) 

845-3854 
Virginia,  Virginia  Graduate  Marine 

Science  Consortium,  (804)  924-5965 
Washington,  University  of  Washington, 

(206) 543-6600 
Wisconsin,  University  of  Wisconsin- 
Madison,  (608) 262-0905 
SUPPLEMENTARY  INFORMATION: 

Dean  |ohn  A  Knauss  Marine  Policy 
fellowship.  National  Sea  Grant  College 
Program 

Purpose  of  the  Fellowship  Program 

In  1979,  the  National  Sea  Grant  Office 
(NSGO),  NOAA,  in  fulfilling  its  broad 
educational  responsibilities,  initiated  a 
program  to  provide  a  unique 
educational  experience  in  the  policies 
and  processes  of  the  Legislative  and 
Executive  Branches  of  the  Federal 
Government  to  graduate  students  who 
have  an  interest  in  ocean,  coastal  and 
Great  Lakes  resources  and  in  the 
national  policy  decisions  affecting  these 
resources.  The  U.S.  Congress  recognized 
the  value  of  this  program  and  in  1987, 
PubUc  Law  100-220  stipulated  the  Sea 
Grant  Federal  Fellows  Program  was  to 
be  a  formal  part  of  the  National  Sea 
Grant  College  Program  Act.  The 
recipients  are  designated  Dean  John  A. 
Knauss  Marine  Policy  Fellows  pursuant 
to  33  U.S.C.  1127(b). 

Announcement 

Fellows  program  aimouncements  are 
sent  aimually  to  all  participating  Sea 
Grant  institutions  and  campuses  by  the 
local  sea  Grant  program  upon  receipt  of 
notice  from  the  NSGO. 


Eligibility 

Any  student  who,  on  September  26, 
2000,  is  in  a  graduate  or  professional 
program  in  a  marine  or  aquatic-related 
field  at  a  United  States  accredited 
institution  of  higher  education  may 
apply  to  the  NSGO  through  their  local 
Sea  Grant  program.  Applicants  from 
states  not  served  by  a  Sea  Grant  program 
should  obtain  further  information  by 
contacting  the  Knauss  Fellows  Program 
Manager  at  the  NSGO.  NOAA  makes 
financial  assistance  funds  available  to 
the  Sea  Grant  programs  nationwide  to 
implement  the  fellowship  program.  The 
National  Sea  Grant  program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  nimiber  11.417:  Sea 
Grant  Support. 

How  To  Apply 

Interested  students  should  discuss 
this  fellowship  with  their  local  Sea 
Grant  Program  Director.  Applications 
must  be  submitted  with  signature  to  the 
local  Sea  Grant  program  by  the  deadline 
set  in  the  armoxmcement  (usually  early 
to  mid-September).  Each  Sea  Grant 
program  may  select  and  forward  fo  the 
NSGO  no  more  than  five  (5)  applicants 
selected  according  to  criteria  used  by 
the  NSGO  in  the  national  competition. 

Selected  applications  are  to  be 
received  in  the  NSGO  from  the 
sponsoring  Sea  Grant  program,  no  later 
than  5  p.m.  EST  on  September  26,  2000. 
The  competitive  selection  process  and 
subsequent  notification  to  the  Sea  Grant 
programs  will  be  completed  by  October 
25,  2000. 

Stipend  and  Expenses 

The  local  Sea  Grant  program  receives 
and  administers  the  overall  award  of 
$38,000  per  student  on  behalf  of  each 
Fellow  selected  from  their  program.  Of 
this  award,  the  local  Sea  Grant  program 
provides  $32,000  to  each  Fellow  for 
stipend  and  living  expenses  (per  diem). 
The  additional  $6,000  will  be  used  to 
cover  mandatory  health  insurance  for 
the  Fellow  and  moving  expenses.  In 
addition,  any  remaining  funds  shall  be 
used  during  the  Fellowship  year,  first  to 
satisfy  academic  degree-related  travel, 
and  second  for  Fellowship-related 
travel.  Indirect  costs  are  not  allowable 
for  either  the  Fellowships  or  for  any 
costs  associated  with  the  Fellowships 
[15  CFR  917.11(e).  Guidelines  for  Sea 
Grant  Fellowships).  During  the 
fellowship,  the  host  may  provide 
supplemental  funds  for  work-related 
travel  by  the  fellow. 

Application 

An  application  will  include: 
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U)  Personal  and  academic  curriculum 
vitae  (not  to  exceed  two  pages  using  1 2 
pt.  font). 

(2)  A  personal  education  and  career 
goal  statement  which  emphasizes  the 
applicant's  abilities  and  the  applicant's 
expectations  from  the  experience  in  the 
way  of  career  development  (1000  words 
or  less).  Placement  preference  in  the 
Legislature  or  Executive  Branches  of  the 
Government  may  be  stated;  this 
preference  will  be  honored  to  the  extent 
possible. 

(3)  Two  letters  of  recommendation, 
including  one  from  the  student's  major 
professor. 

(4)  A  letter  of  endorsement  from  the 
sponsoring  Sea  Grant  Program  Director. 

(5)  Copy  of  all  undergraduate  and 
graduate  student  transcripts. 

It  is  our  intent  that  all  applicants  be 
evaluated  only  on  their  ability. 
Therefore,  letters  of  endorsements  from 
members  of  Congress,  friends,  relatives 
or  others;  as  well  as  thesis  papers, 
publications,  or  other  additional 
supporting  documents  will  not  be 
accepted. 

Selection  Criteria 

The  selection  criteria  will  include: 

(1)  Quality  of  the  applicant's  personal 
education  and  career  goal  statement. 

(2)  Endorsement  of  the  applicant's  Sea 
Grant  program  director,  and  support  of 
the  applicant's  major  professor  and 
second  letter  of  recommendation. 

(3)  Strength  of  academic  performance 
and  diversity  of  educational  background 
including  extracurricular  activities, 
awards  and  honors  (from  the  curriculum 
vitae  and  transcripts). 

(4)  Experience  in  marine  or  aquatic- 
related  fields,  oral  and  written 
communication  skills,  and  interpersonal 
abilities.  Relative  weights  of  the 
evaluation  criteria  are  equal. 

Selection 

Applicants  will  be  individually 
reviewed  and  ranked,  according  to  the 
criteria  outlined  above,  by  a  panel 
appointed  by  the  Director  of  the  NSGO 
with  input  from  the  Sea  Grant 
Association  and  the  National  Sea  Grant 
Review  Panel.  The  panel  will  include 
representation  from  the  Sea  Grant 
Association  and  the  current,  and 
possibly  past,  class  of  Fellows.  Once  the 
entire  class  is  selected,  based  on  the 
criteria  listed,  the  Knauss  Program 
Manager  will  group  the  top-ranked 
applicants  in  each  category,  legislative 
and  executive,  based  upon  the 
applicant's  stated  preference  and/or 
judgement  of  the  panel  based  upon 
material  submitted.  Academic 
discipline  and  geographic 
representation  may  be  considered  by  the 


National  Sea  Grant  Office  to  provide 
overall  balance.  The  number  of  fellows 
assigned  to  the  Congress  will  be  limited 
to  10. 

Federal  Policies  and  Procedures 

Fellows  receive  funds  directly  from 
their  sponsoring  Sea  Grant  Program  and 
are  considered  to  be  subrecipients  of 
Federal  assistance  subject  to  all  Federal 
laws  and  Federal  and  Commerce 
Department  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Pre- Award  Activities 

If  applicants  incur  any  cost  prior  to  an 
award  being  made,  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  they 
may  have  been  received,  there  is  no 
obligation  on  the  part  of  Department  of 
Commerce  to  cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding.  Department  of  Commerce  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
Department  of  Commerce. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  a  Fellows  applicant  who  has  an 
outstanding  delinquent  Federal  debt  or 
fine  until  either: 

i.  The  delinquent  account  is  paid  in 
ftUl. 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
Department  of  Commerce  are  made. 

Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Primary  Application  Certifications 

All  primary  applicant  must  submit  a 
completed  Form  CD-511, 


"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"NONPROCUREMENT  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace:  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  arid  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100, 000, and 
locuis  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LJLL,  "Disclosure  of  Lobbjdng 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  tier 
Covered  Transaction  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  Department 
of  Commerce.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipients  should  be 
submitted  to  Department  of  Commerce 
in  accordance  with  the  instructions 
contained  in  the  award  document. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 
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Intergovernmental  Review 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Minority  Serving  Institutions  Statement 

Pursuant  to  Executive  Orders  12876, 
12900,  and  13021,  DOC/NOAA  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities  (HBCU), 
Hispanic  Serving  Institutions  (HSI),  and 
Tribal  Colleges  and  Universities  (TCU) 
in  its  educational  and  research 
programs.  The  DOC/NOAA  vision, 
mission,  and  goals  are  to  achieve  full 
participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  Nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs.  Institutions  eligible  to  be 
considered  HBCU/MSIs  are  listed  at  the 
following  Internet  website:  http:// 
www.ed.gov/offices/OCR/99minin.htmI. 

Classification 

Prior  notice  and  an  opportimity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
I   12866. 

'       This  document  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  OMB  under  control 
number  0648-0362.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  imless 
that  collection  of  information  displays  a 
ciurently  valid  OMB  Control  Number. 

Dated:  June  26.  2000. 
Louisa  Koch, 

Deputy  Assistant  Administrator  Office  of 
Oceanic  and  Atmospheric  Research. 
fFR  Doc.  00-16713  Filed  6-30-00:  8:45  am) 

BILUNG  CODE  3510-KA-M 


COMMISSION  OF  FINE  ARTS 
Notice  o*  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  20  July 
2000,  at  9  a.m.  at  the  Department  of 
Interior's  main  auditoriimi,  18th  &  C 
Streets,  NW.,  Washington,  DC,  20240. 
The  principal  item  for  review  will  be 
the  World  War  II  Memorial. 

Following  this  meeting,  the 
Commission  vnW  reconvene  at  the 
Commission  of  Fine  Arts,  National 
Building  Museum,  Suite  312,  Judiciary' 
Square,  441  F  Street,  NW.,  Washington, 
DC  20001-2728,  to  discuss  the 
remaining  items  on  the  agenda, 
including  the  design  of  the  Woodrow 
Wilson  Bridge. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  June  23,  2000. 
Charles  H.  Atherton, 
Secretary. 

|FR  Doc.  00-16752  Filed  6-30-00;  8:45  am) 
BILUNG  CODE  6330-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERViCES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0133] 

Proposed  Collection   Ccr^-ient 
Request  Entitled  Defense  P'oduction 
Act  Amendments 

AGE.\CiES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0133). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
Em  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Defense  Production  Act 


Amendments.  This  OMB  clearance 
expires  on  October  31,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  September  1,  2000. 
ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Title  III  of  the  Defense  Production  Act 
(DPA)  of  1950  authorizes  various  forms 
of  Govenunent  assistance  to  encourage 
expansion  of  production  capacity'  and 
supply  of  industrial  resources  essential 
to  national  defense.  The  DPA 
Amendments  of  1992  provide  for  the 
testing,  qualification,  and  use  of 
industrial  resources  manufactured  or 
developed  with  assistance  provided 
under  Title  III  of  the  DPA. 

FAR  34.1  and  52.234-1  require 
contractors,  upon  the  direction  of  the 
contracting  officer,  to  test  Title  III 
industrial  resources  for  qualification, 
and  provide  the  test  results  to  the 
Defense  Production  Act  Office.  The  FAR 
coverage  also  expresses  Government 
policy  to  pay  for  such  testing  and 
provides  definitions,  procedures,  and  a 
contract  clause  to  implement  the  policy. 
This  information  is  used  by  the  Defense 
Production  Act  Office,  Title  III  Program, 
to  determine  whether  the  Title  ID 
industrial  resource  has  been  provided 
an  impartial  opportunity  to  qualify. 

B.  Annual  Reporting  Burden 

Respondents:  6. 
Responses  Per  Respondent:  3. 
Total  Annual  Responses:  18. 
Hours  Per  Response:  100. 


Total  Burden  Hours;  1.800. FP 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  0MB  Control  No. 
9000-0133,  in  all  correspondence. 

Dated:  June  26,  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-16688  Filed  6-30-00:  8:45  am] 
BHJJNG  CODE  6820-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0034] 

Proposed  Collection   Comment 
Request  Entitled  Examination  of 
Records  by  Comptroller  General  and 
Contract  Audit 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Examination  of  Records  by 
Comptroller  General/ Audit-Negotiation 
now  retitled  Examination  of  Records  by 
Comptroller  General  and  Contract 
Audit.  The  clearance  currently  expires 
on  October  31.  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciu-ate,  and  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 


technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  September  1 ,  2000. 

ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  Olson,  Federal  Acquisition 
Policy  Division,  GSA,  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

The  Audit  and  Records-Negotiation 
clause,  52.215-2;  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders- 
Commercial  Items  clause,  52.212-5(d); 
and  Audit  and  Records-Sealed  Bidding 
clause,  52.214-26.  implement  the 
requirements  of  10  U.S.C.  2313,  41 
U.S.C.  254,  and  10  U.S.C.  2306.  The 
statutory  requirements  are  that  the 
Comptroller  General  and/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  documents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  periods  required  of  the 
contractor  in  the  clauses  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Reporting  Burden 

Respondents:  19,142. 
Responses  Per  Respondent:  20. 
Total  Responses:  382,840. 
Hours  Per  Response:  .167. 
Total  Burden  Hours:  63,934. 

OBTAINING  COPIES  OF  PROPOSALS: 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0034,  Examination  of  Records  by 
Comptroller  General  and  Contract  Audit 
in  all  correspondence. 

Dated:  June  26,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-16689  Filed  6-30-00;  8:45  am] 

BILLING  CODE  6820-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0115] 

Proposed  Collection :  Comment 
Request  Entitled  Notification  of 
Ownership  Changes 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0115)-. 


SUMMARY:  Under  the  provisions  of  the 
Papurwurk  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Notification  of  Ownership 
Changes.  This  OMB  clearance  expires 
on  October  31,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  September  1,  2000. 

ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035,  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Uison,  Federal  Acquisition 
Policy  Division,  GSA.  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 
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.\.  Purpose 

Allowable  costs  of  assets  are  limited 
in  the  event  of  change  in  ownership  of 
a  contractor.  Contractors  are  required  to 
provide  the  Government  adequate  and 
timely  notice  of  this  event  per  the  FAR 
clause  at  52.215-40,  Notification  of 
Ownership  Changes. 

B   Annual  Reporting  Burden 

Respondenti,.  100. 

Responses  Per  Respondent:  1. 

Total  Responses:  100. 

Hours  Per  Respon se ;  1 2 5 . 
1 1      Total  Burden  Hours:  125. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  :ndv  ijbtdiii  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0115,  Notification  of  Ownership 
Changes,  in  all  correspondence. 

Dated:  June  26,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-16690  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  £820-34-0 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0075] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Government  Property 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administraiion  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  extension  of  an 
existing  OMB  clearance  (9000-0075). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Resulatinn  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Government  Property.  A 
request  for  public  comments  was 
published  at  65  FR  26818,  on  May  9, 
2000.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 


performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  August  2,  2000. 

ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division.  GSA  (2021  501-3856. 
SUPPLEMENTARY  INFORMATION; 

A.  Purpose 

"Property,"  as  used  in  Part  45,  means 
all  property,  both  real  and  personal.  It 
includes  facilities,  material,  special 
tooling,  special  test  equipment,  and 
agency-peculiar  property.  Government 
property  includes  both  Government- 
furnished  property  and  contractor- 
acquired  property. 

Contractors  are  required  to  establish 
and  maintain  a  property  system  that 
will  control,  protect,  preserve,  and 
maintain  all  Government  property 
because  the  contractor  is  responsible 
and  accountable  for  all  Govenmaent 
property  under  the  provisions  of  the 
contract  including  property  located  with 
subcontractors. 

The  contractor's  property  control 
records  shall  constitute  the 
Government's  official  property  records 
cUid  shall  be  used  to: 

(a)  Provide  financial  accoimts  for 
Government-owned  property  in  the 
contractor's  possession  or  control; 

(b)  Identify  all  Government  property 
(to  include  a  complete,  current, 
auditable  record  of  all  transactions); 

(c)  Locate  any  item  of  Government 
property  within  a  reasonable  period  of 
time. 

This  clearance  covers  the  following 
requirements: 

(a)  FAR  45.307-2{b)  requires  a 
contractor  to  notify  the  contracting 
officer  if  it  intends  to  acquire  or 
fabricate  special  test  equipment. 


(b)  FAR  45.502-1  requires  a 
contractor  to  furnish  written  receipts  for 
Government  property. 

(c)  FAR  45.502-2  requires  a  contractor 
to  submit  a  discrepancy  report  upon 
receipt  of  Government  property  when 
overages,  shortages,  or  damages  are 
discovered. 

(d)  FAR  45.504  requires  a  contractor 
to  investigate  and  report  all  instances  of 
loss,  damage,  or  destruction  of 
Government  property. 

(e)  FAR  45.505-1  requires  that  basic 
information  be  placed  on  the 
contractor's  property  control  records. 

(f)  FAR  45.505-3  requires  a  contractor 
to  maintain  records  for  Government 
material. 

(g)  FAR  45.505-4  requires  a  contractor 
to  maintain  records  of  special  tooling 
and  special  test  equipment 

(h)  FAR  45.505-5  requires  a 
contractor  to  maintain  records  of  plant 
equipment. 

(i)  FAR  45.505-7  requires  a  contractor 
to  maintain  records  of  real  property. 

(j)  FAR  45.505-8  requires  a  contractor 
to  maintain  scrap  and  salvage  records. 

(k)  FAR  45.505-9  requires  a 
contractor  to  maintain  records  of  related 
data  and  information. 

(1)  FAR  45.505-10  requires  a 
contractor  to  maintain  records  for 
completed  products. 

(m)  FAR  45.505-11  requires  a 
contractor  to  maintain  records  of 
transportation  euid  installation  costs  of 
plant  equipment. 

(n)  FAR  45.505-12  requires  a 
contractor  to  maintain  records  of 
misdirected  shipments. 

(o)  FAR  45.505-13  requires  a 
contractor  to  maintain  records  of 
property  returned  for  rework. 

(p)  FAR  45.505-14  requires  a 
contractor  to  submit  an  annual  report  of 
Government  property  accountable  to 
each  agency  contract. 

(q)  FAR  45.508-2  requires  a 
contractor  to  report  the  results  of 
physical  inventories. 

(r)  FAR  45.509-l(a)(3)  requires  a 
contractor  to  record  work  accomplished 
in  maintaining  Government  property. 

(s)  FAR  45.509-l(c)  requires  a 
contractor  to  report  the  need  for  major 
repair,  replacement  and  other 
rehabilitation  work. 

(t)  FAR  45.509-2(b)(2)  requires  a 
contractor  to  maintain  utilization 
records. 

(u)  FAR  45.606-1  requires  a 
contractor  to  submit  inventory 
schedules. 

(v)  FAR  45.606-3(a)  requires  a 
contractor  to  correct  and  resubmit 
inventory  schedules  as  necessary. 

(w)  FAR  52.245-2(a)(3)  requires  a 
contractor  to  notify  the  contracting 
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officer  when  Government-furnished 
property  is  received  and  is  not  suitable 
for  use. 

(x)  FAR  52.245-2(a){4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  government-furnished 
property  is  not  timely  delivered  and  the 
contracting  officer  will  make  a 
determination  of  the  delay,  if  any, 
caused  the  contractor. 

(y)  FAR  52.245-2(b)  requires  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Government-furnished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Govenmient. 

(z)  FAR  52.245-4  requires  a  contractor 
to  submit  a  timely  written  request  for  an 
equitable  adjustment  when 
Government-furnished  property  is  not 
furnished  in  a  timely  manner. 

(aa)  FAR  52.245-5(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  received  that  is  not  suitable 
for  use. 

(bb)  FAR  52.245-5(a)(5)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Govemment-fumished 
property  is  not  received  in  a  timely 
manner. 

(cc)  FAR  52.245-5{b)(2)  requests  a 
contractor  to  submit  a  vvTitten  request 
for  an  equitable  adjustment  if 
Govemment-fumished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Govenunent. 

(dd)  FAR  52.245-7(f)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ee)  FAR  52.245-7(l){2)  requires  a 
contractor  to  alert  the  contracting  officer 
within  30  days  of  receiving  facilities 
that  are  not  suitable  for  use. 

(ff)  FAR  52.245-9(0  requires  a 
contractor  to  submit  a  facilities  use 
statement  to  the  contracting  officer 
within  90  days  after  the  close  of  each 
rental  period. 

(gg)  FAR  52.245-10(h)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  if  facilities  are  received  that  are 
not  suitable  for  the  intended  use. 

(hh)  FAR  52.245-ll(e)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ii)  FAR  52.245-ll(j)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  within  30  days  of  receiving 
facilities  not  suitable  for  intended  use. 

(ij)  FAR  52.245-17  requires  a 
contractor  to  maintain  special  tooling 
records. 

(kk)  FAR  52.245-18(b)  requires  a 
contractor  to  notify  the  contracting 
officer  30  days  in  advance  of  the 


contractor's  intention  to  acquire  or 
fabricate  special  test  equipment  (STE). 

(11)  FAR  52.245-18(d)  &  (e)  requires  a 
contractor  to  furnish  the  names  of 
subcontractors  who  acquire  or  fabricate 
special  test  equipment  (STE)  or 
components  and  comply  with  paragraph 
(d)  of  this  clause,  and  contractors  must 
comply  vdth  the  (b)  paragraph  of  this 
clause  if  an  engineering  change  requires 
acquisition  or  modification  of  STE.  In  so 
complying,  the  contractor  shall  identify 
the  change  order  which  requires  the 
proposed  acquisition,  fabrication,  or 
modification. 

(mm)  FAR  52.245-19  requires  a 
contractor  to  notify  the  contracting 
officer  if  there  is  any  change  in  the 
condition  of  property  furnished  "as  is" 
from  the  time  of  inspection  until  time  of 
receipt. 

This  information  is  used  to  facilitate 
the  management  of  Government 
property  in  the  possession  of  the 
contractor. 

B.  Annual  Reporting  Burden 

Respondents:  27,884. 

Responses  Per  Respondent:  488.6. 

Total  Responses:  13,624,122. 

Avemge  Burden  Hours  Per  Response: 
.4826. 

Total  Burden  Hours:  6,575,309. 

The  total  burden  hoiu-s  have  changed 
under  this  0MB  clearance  9000-0075  to 
reflect  the  incorporation  of  hours 
currently  associated  with  0MB 
clearance  9000-0151  (FAR  Case  1995- 
013)  which  expires  on  June  30,  2000, 
and  will  not  be  renewed.  The  0MB 
collection  burden  associated  with 
Government  property  nonetheless 
remains  imchanged. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0075,  Government  Property,  in  all 
correspondence. 

Dated:  June  26.  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[PR  Doc.  00-16691  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6820-34-4J 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 


comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 

September  1.  2000 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  qualify,  utilify,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated;  June  27.  2000. 

John  Tressler, 

Leader  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Management. 

Type  of  Review:  Extension. 

Title:  Master  Plan  for  Customer 
Surveys  and  Focus  Groups. 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  household; 
Not-for-profit  institutions;  State,  Local, 
or  Tribal  Gov't,  SEAs  or  LEAs. 
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Reporting  and  Recordkeeping  Hour 
Burden/Responses:  100,000 — Burden 
Hours:  50,600. 

Abstract:  Customer  satisfaction 
surveys  and  focus  group  discussions 
will  be  conducted  by  the  Principal 
Offices  of  the  Department  of  Education 
to  measure  customer  satisfaction  and 
establish  and  improve  customer  service 
standards  as  required  by  Executive 
Order  12862. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202^651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  yoiu  request. 
Conunents  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy_Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-16723  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4000-01-0 


DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education:  Intent  To  Repay  the 
Commonwealth  of  Massachusetts 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

summary:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234h,  the  Secretary 
of  Education  (Secretary)  intends  to 
repay  to  the  Commonwealth  of 
Massachusetts  Department  of  Education 
(Massachusetts),  under  a  grantback 
arrangement,  an  amount  equal  to  75 
percent  of  the  principal  amount  of  funds 
recovered  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of 
the  final  audit  determination  in  this 
matter  (ACN:  01-33145G).  The 
Department's  recovery  of  funds 
followed  the  settlement  reached 
between  the  parties  under  which 
Massachusetts  refunded  $2,111,810  to 
the  Department  in  full  resolution  of  the 
Department's  final  audit  determination 
for  State  fiscal  year  (FY)  1992.  This 


notice  describes  Massachusetts'  plan  for 
the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  This  notice  invites  comments 
on  the  proposed  grantback. 

DATES:  All  comments  must  be  received 
on  or  before  August  2,  2000. 

ADDRESSES:  All  written  comments 
should  be  addressed  to  Ron  Castaldi, 
Chief,  Division  of  Vocational-Technical 
Education,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Mary  E.  Switzer  Building,  Room  4317, 
MS  7323,  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Castaldi.  Telephone:  (202)  205-9444.  If 
you  use  a  telecommimications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION 
A.  Background 

Under  the  settlement  agreement 
between  the  Department  and  the 
Commonwealth  of  Massachusetts,  the 
Department  recovered  $2,111,810  from 
Massachusetts  in  full  resolution  of  all 
claims  arising  from  an  audit  of 
Massachusetts  covering  FY  1992  (ACN: 
01-33145G). 

The  Department's  original  claim  of 
$4,604,211  was  contained  in  a  program 
determination  letter  (PDL)  issued  by  the 
Assistant  Secretary  for  Vocational  and 
Adult  Education  on  March  31,  1995. 
This  claim  arose  from  findings  related  to 
Massachusetts'  administradon  of  its 
vocational  education  program  under  the 
provisions  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act.  20  U.S.C.  2301  et  seq. 
(1988)  (Perkins  11). 

In  the  March  31,  1995  PDL,  the 
Assistant  Secretary  determined  that 
Massachusetts  violated  the  Federal 
requirements  governing  maintenance  of 
fiscal  effort.  Specifically,  the  Assistant 
Secretary  concluded  that  Massachusetts 
failed  to  expend  non-Federal  funds  at  an 
appropriate  level  to  maintain  fiscal 
effort  on  either  an  aggregate  or  per  pupil 
basis,  thus  violating  section  502(a)  of 
Perkins  n  (20  U.S.C.  2463(a)). 

The  settlement  negotiations  resulting 
from  Massachusetts'  appeal  of  the 
Assistant  Secretary's  March  31,  1995 
PDL  culminated  in  a  settlement 
agreement  for  a  total  repayment  of  a 
principal  amount  of  $2,111,810.  The 
setUement  agreement  was  executed  on 
August  15,  1997.  The  Department 
received  full  payment  for  this 
determination  in  September  1997. 


B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  any  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
State  or  local  educational  agency 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  grantback  arrangement  if 
the  Secretary  determines  that — 

(1)  The  practices  or  procedures  of  the 
recipient  diat  resulted  in  the  violation  of 
law  have  been  corrected,  and  that  the 
recipient  is  in  all  other  respects  in 
compliance  v\rith  the  requirements  of 
that  program; 

(2)  The  recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  those 
funds  pursuant  to  the  requirements  of 
that  program  and,  to  the  extent  possible, 
for  the  benefit  of  the  population  that 
was  affected  by  the  failure  to  comply  or 
by  the  misuse  of  funds  that  resulted  in 
the  recovery;  and 

(3)  The  use  of  the  funds  in  accordance 
with  that  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  the  funds  were  originally  paid. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
Massachusetts  has  applied  for  a 
grantback  of  $1,583,858,  or  75  percent  of 
die  $2,111,810  repaid  to  the  Department 
under  the  settlement  agreement,  and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  the 
Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998 
(Perkins  HI),  which  is  the  successor 
statute  to  Perkins  n  and  is  currently  in 
effect.  Massachusetts  plans  to  establish 
new  career  and  technical  education 
programs  in  high-wage,  high-demand 
emerging  career  fields  where  there  is  a 
critical  shortage  of  skilled  workers,  and 
to  assist  existing  career  and  technical 
programs  seeking  national  program 
certification. 

Specifically,  Massachusetts  plans  to 
utilize  the  requested  grantback  funds, 
totaling  $1,583,858,  to  offer  a 
competitive  Request  for  Proposal  for 
Perkins-eligible  secondary  schools  with 
career  and  technical  programs.  Fimds 
vdll  be  used  either  to  begin  a  career  and 
technical  education  program  in  a  new 
and  emerging  field,  or  to  update  an 
existing  program  using  the  National 
Program  Standards  as  a  fi-amework.  The 
award  of  grants  will  be  weighed  in  favor 
of  schools  with  a  higher  concentration 
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of  special  populations.  Massachusetts 
expects  to  award  20-25  grants  ranging 
from  $50,000  to  $100,000  each.  Grant 
recipients  will  be  required  to  match  on 
a  dollar  for  dollar  basis  the  total  grant 
request  from  State,  local,  business  and 
industry,  or  other  non-Perkins  Federal 
funding  source.  The  Request  for 
Proposal  will  include  a  stipulation  that 
schools  include  enrollment  figures  for 
new  proposed  programs  or  grant- 
impacted  programs,  and  also  include 
the  number  of  students  who  are 
members  of  special  populations.  Grant 
funds  awarded  under  this  Request  for 
Proposal  cannot  be  used  to  supplant 
activities  that  are  currently  being 
funded. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Massachusetts 
and  other  relevant  documentation. 
Based  upon  that  review,  the  Secretary 
has  determined  that  the  conditions 
under  section  459  of  GEPA  have  been 
met. 

This  determination  is  based  upon  the 
best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  acciorate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  reconmaendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
aveiilable  to  the  Massachusetts 
Department  of  Education  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$1,583,858,  which  is  75  percent— the 
maximum  percentage  authorized  by  the 
statute — of  the  principal  recovered  by 
the  Department  as  a  result  of  the  final 
audit  determination  and  the  settlement 
in  this  matter. 

F .  Terms  and  Conditions  Under  Which 

Pavments  I  nder  a  Grantback 
.\rrangement  Would  Be  Made 

Massachusetts  agrees  to  comply  with 
the  following  terms  and  conditions 


under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  Massachusetts  will  expend  the 
funds  awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  to  the  plan  that  are 
approved  in  advance  by  the  Secretary; 
and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30,  2000,  for 
ACN:  01-33145G,  in  accordance  with 
section  459(c)  of  GEPA  and 
Massachusetts'  plan. 

(3)  Massachusetts  will,  no  later  than 
January  1,  2002,  submit  a  report  to  the 
Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been 
expended  in  accordance  with  the 
proposed  plan  and  approved  budget; 
and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Electronic  Access  to  This  Document 

You  may  view  this  docmnent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF.  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Nimiber  84.048,  Basic  State  Grants  for 
Vocational  Education) 

Dated:  June  28.  2000. 

Patricia  W.  McNeil, 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 

(FR  Doc.  00-16750  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM98-10-000,  RM98-12-000 
and  RPOO-335-000] 

Regulation  of  Short-Term  Natural  Gas 
Transportation  Services:  Regulation  of 
Interstate  Natural  Gas  Transportation 
Services:  and  Black  Marlin  Pipeline 
Company:  Notice  of  Compliance  Filing 

June  27,  2000. 

Take  notice  that  on  June  15,  2000, 
Black  Marlin  Pipeline  Company 
tendered  for  filing  its  pro  forma  tariff 
sheets,  in  compliance  with  Order  Nos. 
637  and  637-A. 

On  February  9  and  May  19,  2000,  the 
Commission  issued  Order  Nos.  637  and 
637-A,  respectively,  which  prescribed 
new  regulations,  implemented  new 
policies  and  revised  certain  existing 
regulations  respecting  natiu-al  gas 
transportation  in  interstate  commerce. 
The  Commission  directed  pipelines  to 
file  pro  forma  tariff  sheets  to  comply 
with  the  new  regulatory  requirements 
regarding  scheduling  procedures, 
capacity  segmentation,  imbalance 
management  services  and  penalty 
credits,  or  in  the  alternative,  to  explain 
why  no  changes  to  existing  tariff 
provisions  are  necessary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
July  17,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:www.ferc.fed.us/online/ 
rims.htm.  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16697  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


Federal  Rpijisler/ Vol.  65,  No.  128 /Monday,  July  3,  2000 /Notices 


41063 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  OROO-6-000] 

Chevron  Pipeline  Company:  Notice  o' 
Request  for  Protective  Order  and  for 
Limited  Waiver  of  18  CFR  348.2(ej 

June  27,  2000. 

Take  notice  that  on  June  13,  2000, 
piu-suant  to  18  CFR  part  348,  Chevron 
Pipeline  Company  (Chevron)  filed  an 
application  for  authority  to  charge 
market-based  rates  on  its  two  pipeline 
systems  originating  in  El  Paso,  Texas. 
Pursuant  to  18  CFR  388.112,  Chevron 
requests  confidential  treatment  of 
certain  information  contained  in  its 
application.  Chevron  states  that  the  only 
information  for  which  it  is  requesting 
confidential  treatment  is  shipper 
information  that  Chevron  is  required  by 
law  not  to  disclose  pursuant  to  Section 
15(13)  of  the  Interstate  Commerce  Act 
(ICA).  Chevron  maintains  that  it  is  not 
requesting  confidential  treatment  of  any 
of  its  own  business  information  at  this 
time.  In  addition.  Chevron  requests  the 
expedited  issuance  of  a  protective  order 
and  limited  waiver  of  18  CFR  348.2(e)— 
until  the  Commission  issues  the 
requested  protective  order — to  govern 
the  provision  of  the  application 
containing  the  confidential  information 
to  other  parties. 

According  to  Chevron,  the  proposed 
protective  order  encompasses  both  the 
provision  of  the  confidential  version  of 
the  application  prior  to  any  entity 
becoming  a  participant  in  this 
proceeding  and  the  later  provision  of 
both  Section  15(13)  and  other 
confidential  information  among 
participants,  should  that  become 
necessary  in  this  proceeding.  Chevron 
contends  that  the  proposed  protective 
order  limits  access  to  Section  15(13) 
information  to  an  entity's  outside 
counsel  and  consultants. 

Any  person  desiring  to  comment  or 
protest  this  request  for  a  protective 
order  and  limited  waiver  should  file  the 
comment  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
All  such  comments  or  protests  must  be 
filed  by  July  7,  2000.  Comments  or 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  make  the  person  filing  a  party  to  the 
proceeding.  Copies  of  this  filing, 
including  the  request  for  a  protective 
order  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room.  This 
filing  may  be  viewed  on  the  web  at 


http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-16702  Filed  6-30-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatorv 
Commission 

[Project  No  2496; 

Eugene  Water  and  Electric  Board. 
Leaburg  Watterville  Project  Oregon 
Notice 

June  27,  2000. 

The  following  Commission  staff  are 
assigned  to  help  facilitate  resolution  of 
envirorunental  issues  and  related  issues 
for  any  filings  that  may  be  submitted  to 
the  Commission  for  the  Leaburg 
Walterville  Project. 

Office  of  General  Council 

Ellen  Korthaus-Vos  (202)  501-6794 
Merrill  Hathaway  (202)  208-0825 

Office  of  Energy  Projects 
Jim  Hastreiter  (503)  944-6760 

The  staff  listed  above  are  separated 
from  the  advisory  staff  in  these 
proceedings  and  will  not  participate  as 
advisory  staff  in  these  proceedings. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16695  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatcy 
Commission 

[DocKet  No.  EROO-2921  -000] 
JPower  Inc.:  Notice  of  Filing 

June  z7,  .iuuu. 

Take  notice  that  on  June  13,  2000, 
JPower,  Inc.,  tendered  for  filing  notice  of 
change  in  status.  JPower  requests  that 
the  name  JPower  and  JPower's  market 
based  rate  schedule  under  ER95-1421- 
000  be  transferred  to  Great  Lakes  Energy 
Trading,  LLC  effective  immediately. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  7,  2000. 


Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-16701  Filed  6-30-O0;  8:45  am] 

BiLUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Enef-gv  Requiatory 
Commission 

[Docket  No  RPOO-298-002] 

Kern  River  Gas  ^>ansm!S&ion 
Company    Notice  o*  P^o posed  Pro 
Forma  Changes  in  FERC  Gas  Tarttf 

June  27,  2000. 

Take  notice  that  on  June  19,  2000, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  has  withdrawn  certain 
dated  tariff  sheets  initially  filed  in  this 
proceeding  and  has  replaced  them  with 
the  foUovdng  corresponding  pro  forma 
tariff  sheets  for  inclusion  in  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 


Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 


Sheet  No.  15 
Sheet  No.  71 
Sheet  No.  171 
Sheet  No.  186 
Sheet  No.  423-426 
Sheet  No.  501 
Sheet  No.  601 
Sheet  No.  701 
Sheet  No.  901 


Kem  River  states  that  the  purpose  of 
this  filing  is  to  withdraw  the  dated  and 
numbered  tariff  sheets  filed  in  this 
docket  on  May  24,  2000,  and  to  replace 
them  with  corresponding  pro  forma 
sheets. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulation.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
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will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspect  in  the  Public  Reference  Room. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-16699  Filed  6-30-00;  8:45  am] 

BILLING  CODE  6717-01-ftl 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO-304-001) 

PG&E  Gas  Transmission  Northwest 
Corporation;  Notice  of  Tariff  Filing 

June  27,  2000. 

Take  notice  that  on  June  21,  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GTN)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A:  Substitute 
Twenty-fourth  Revised  Sheet  No.  5. 
PG&E  GTN  requests  that  the  above- 
referenced  tariff  sheet  become  effective 
July  1,  2000. 

PG&E  GTN  asserts  that  the  purpose  of 
this  filing  is  to  correct  an  error  in  its  fuel 
surcharge  filing  filed  June  1,  2000  in 
this  Docket.  PG&E  GTN  states  that  the 
correction  of  the  error  will  reduce  PG&E 
GTN's  proposed  fuel  surcharge  to  be  in 
effect  for  the  period  July  1,  2000  through 
December  31,  2000  from  0.0015%  per 
Dth  per  pipeline-mile  to  0.0006%  per 
Dth  per  pipeline-mile.  Also  included  are 
revised  workpapers  showing  the 
derivation  of  the  corrected  fuel 
surcharge. 

PG&E  GTN  further  states  that  a  copy 
of  this  filing  has  been  served  on  PG&E 
GTN's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  on  the  Commission's  official 
service  list  for  this  proceeding. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the'Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16700  Filed  6-30-^)0;  8:45  am) 

BILLmG  COO€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Application  for  Non-Project 
use  of  Project  Lands 

June  27,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  isavailable  for 
public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No.:  2183-023. 

c.  Date  Filed:  June  8,  2000. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Markham  Ferry 
Hydroelectric  Project. 

f.  Location:  The  Markham  Ferry 
hydroelectric  project  is  located  on  the 
Grand  (Nesho)  River  in  Mayes  County, 
Oklahoma.  The  project  does  not  occupy 
any  federal  or  tribal  lands. 

g.  Applicant  Contact:  Ms.  Mary  E. 
Von  Drehle,  Assistant  General  Council, 
Grand  River  Dam  Authority.  P.O.  Box 
409,  Vinita,  OK  74301.  Phone  (918) 
256-5545. 

h.  FERC  Contact:  Steve  Hocking  at 
(202)  219-2656.  E-mail  address: 
Steve. hocking@ferc.fed.us.  Note,  the 
Commission  cannot  accept  comments, 
recommendations,  motions  to  intervene 
or  protests  sent  by  e-mail;  these 
docimients  must  be  filed  as  described 
below. 

i.  Deadline  for  filing  comnients  and 
recommendations,  motions  to  intervene, 
and  orotests:  August  2,  2000. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociLments  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  die 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 


may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  documaent  on 
that  resource  agency. 

j.  Description  of  the  Application: 
Grand  River  Dam  Authority  (GRDA)  has 
filed  a  supplement  which  substantially 
changes  a  pending  application  before 
the  Commission.  On  January  14,  1999, 
GRDA  filed  an  application  to  grant  a 
permit  to  Mike  Sisemore  (applicant)  to 
dredge  about  102,00  cubic  yards  (cy)  of 
material  and  create  a  canal  from  Lake 
Hudson  to  his  private  property. 
Commission  staff  public  noticed  the 
application  on  February  12,  1999.  On 
June  10,  1999,  GRDA  filed  a  supplement 
reducing  the  amount  of  proposed 
dredging  to  about  25,000  cy.  Finally,  on 
June  8,  2000.  GRDA  filed  a  supplement 
to  permit  the  applicant  to  install  two 
boat  docks  with  a  total  of  36  slips 
within  the  area  to  be  dredged.  The  site 
where  the  applicant  would  dredge 
25,000  cy  and  install  two  boat  docks 
with  36  slips  is  located  in  Lake  Hudson, 
in  the  southwest  1/4  of  Section  16, 
Township  21  North.  Range  20  East, 
Mays  County,  Oklahoma.  This  is  on  the 
north  side  of  state  highway  20  just  west 
of  the  bridge  over  Lake  Hudson  going  to 
Salina,  Oklahoma. 

k.  Locations  of  the  application:  The 
application  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  Call  (202)  208-2222  for 
assistance.  In  addition,  a  copy  of  the 
application  is  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE,  Room  2A,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371. 
Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letter  the'title  ■COMMENTS." 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS.'  'PROTEST."  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  (P- 
2183-023)  of  the  particular  application 
to  which  the  filing  refers.  Anv  of  the 
above-named  documents  must  be  filed 
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by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulatoins  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  fde 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  writhin  the  time  specified  for 
filing  comments,  it  wrill  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Diivid  P.  Boergers, 

Secretary. 

[FR  Dor.  00-16694  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No   2203- --JCr    Ho't  P-o>ect1 


Alabama  Power  Company    Notice  of 
Telephone  Conference 

June  27,  2000. 

On  Thursday,  July  13,  2000,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  staff  will  conduct  a 
telephone  conference  with 
representatives  of  the  U.S.  Fish  and 
Wildlife  Service,  the  U.S.  Army  Corps  of 
Engineers,  the  Alabama  Department  of 
Conservation  and  Natural  Resources,  the 
National  Marine  Fisheries  Ser\'ice,  the 
Alabama  Department  of  Environmental 
Management,  and  Alabama  Power 
Company  to  discuss  the  Application  for 
Non-Capacity  Amendment  of  Project 
License  for  the  Holt  Project,  FERC 
Docket  No.  2203-007.  The  Commission 
staff  will  initiate  the  telephone 
conference.  The  telephone  conference 
will  begin  at  2  p.m.  Eastern  Daylight 
Time  (1  p.m.  Central  Daylight  Time). 

The  telephone  conference  will  be 
conducted  according  to  the  procedures 
used  at  Commission  meetings.  Meeting 
minutes  will  be  taken,  which  will  be 
distributed  to  interested  parties  and 
placed  in  the  Commission's  public  files 
for  the  proceeding. 


For  further  information,  please 
contact  Steve  Kartalia  at  the 
Conunission,  9202)  219-2942. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-16696  Filed  6-30-00:  8:45  am] 

BILUNG  CODE  671 7-01 -W 


DEPARTMENT  OF  ENERC* 

Federal  Energy  Regulatory 
Commission 

[DocKet  Nc    RPOO-264-000] 

Norttiern  Natural  Gas  Company;  Notice 
of  Rescheduling  of  Technical 
Conference 

June  27.  2000. 

In  the  Commission's  order  issued  on 
May  31,  2000, ^  the  Commission  directed 
that  a  technical  conference  be  held  to 
address  issues  raised  by  the  filing. 

Take  notice  that  the  technical 
conference  has  been  rescheduled  for 
Thursday,  July  20.  2000,  at  9:30  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16698  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meetmo 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  June  26,  2000,  65  FR 
39384. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  lunp  2R.  2000,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Nos.  and  Company  has  been 
added  to  Item  CAE-1  and  on  the 
Agienda  scheduled  for  the  Jime  28,  2000 
meeting. 


Item  No. 

Docket  No.  and  company 

CAE-1  

EROO-2068-000.  EROO- 
137&-O00,  EROO-1386- 
000  and  EROO-1 387-000, 
Ameren  Services  Com- 
pany. 

'91  FERC  161,216  (2000). 


David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-16877  Filed  6-29-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6728-6] 

Agencv  information  Collection: 
Continuing  Collectton:  Comment 

Request  Combmec  Sewer  Overflow 

Controi  Policy 

AGENCt:  Lnvironmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  plans  to  submit  the  following 
renewal  Information  Collection  Request 
(ICR)  to  the  Office  of  Management  and 
Budget  (0MB):  Combined  Sewer 
Overflow  Control  PoUcy  (OMB  Control 
Number  2040-0170;  EPA  Number 
1680.03;  expiring  on  September  30, 
2000).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  1,  2000. 
ADDRESSES:  Environmental  Protection 
Agency,  Office  of  Wastewater 
Management,  (Mail  Code  4203,  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  proposed  renewal  ICR  without 
charge  by  calling  or  writing  to  Timothy 
J.  Dwyer  at  the  Office  of  Wastewater 
Management,  MC  4203,  Ariel  Rios 
Building,  1200  Peimsylvania  Avenue, 
NW,  Washington  DC  20450;  telephone 
(202) 260-6064. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Dwyer,  EPA  Office  of 
Wastewater  Management  (Mail  Code 
4203),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460.  Telephone: 
(202)  260-6064.  Fax:  (202)  260-1460.  E- 
mail:  dwyer.tim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  affected  by 
this  action  are  municipalities  with 
combined  sewer  systems,  which  are 
covered  by  EPA's  Combined  Sewer 
Overflow  (CSO)  Control  Policy. 

Title:  Combined  Sewer  Overflow 
Control  Policy  (OMB  Control  No.  2040- 
0170;  EPA  ICR  No.  1680.02)  expiring  on 
09/30/00. 
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Abstract:  EPA  is  proposing  to 
continue  its  ICR  for  the  Combined 
Sewer  Overflow  (CSO)  Control  Policy. 
The  ICR  was  initially  approved  in  April 
1994.  The  first  renewal  was  approved  in 
September  1997.  This  renewal  ICR 
includes  the  burden  associated  with 
documenting  implementation  of  the 
nine  minimum  controls  identified  in  the 
CSO  control  policy,  public  notification 
of  CSO  events  and  their  impacts, 
developing  and  submitting  long-term 
CSO  control  plans  (LTCPs),  and  post- 
construction  compliance  monitoring. 

Combined  sewer  systems  (CSSs)  serve 
approximately  900  municipalities, 
primarily  in  the  Northeast  and  Great 
Lakes  regions.  This  number  is  smaller 
than  that  in  the  former  ICR  largely 
because  the  Agency  has  better  data  on 
the  number  of  municipalities  with 
combined  sewer  systems  nationwide. 
CSOs  occiir  when  these  systems 
overflow  and  discharge  to  receiving 
waters  prior  to  treatment  in  a  publicly 
owned  treatment  works  (POTW). 

The  CSO  Control  Policy,  published  on 
April  19,  1994  (59  FR  18688),  is  a 
national  framework  for  controlling  CSOs 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program.  The  Policy 
represents  a  comprehensive  national 
strategy  to  ensure  that  municipalities 
with  CSSs,  NPDES  permitting 
authorities,  water  quality  standards 
authorities,  and  the  public  engage  in  a 
comprehensive  and  coordinated 
planning  effort  to  achieve  cost-effective 
CSO  controls  that  ultimately  meet 
appropriate  health  and  environmental 
objectives,  including  compliance  with 
water  quality  standards. 

Among  the  provisions  in  the  CSO 
Policy  are  the  nine  minimum  controls, 
which  are  technology-based  actions  or 
measures  designed  to  reduce  the 
magnitude,  frequency,  and  duration  of 
CSOs  and  their  effects  on  receiving 
water  quality.  The  CSO  Control  Policy 
provided  for  implementation  of  the  nine 
minimum  controls  by  January  1,  1997. 

One  of  these  controls  is  puhlic 
notification  of  CSO  occurrences  and 
impacts.  Public  notification  is  of 
particular  concern  at  beach  and 
recreation  areas  directly  or  indirectly 
affected  by  CSOs,  where  public 
exposure  is  likely  to  be  significant.  That 
burden  continues  to  be  included  in  this 
renewal. 

The  CSO  Control  Policy  also  contains 
a  provision  for  the  development  of  long- 
term  control  plans.  The  policy 
recommends  that  permit  writers  require 
permittees  to  develop  a  long-term  plan 
within  two  years  of  the  issuance  of  a 
NPDES  permit  or  other  enforceable 
mechanism  containing  such  a 


requirement.  The  core  of  the  plan  is  the 
development  and  evaluation  of  long- 
term  control  alternatives.  One  of  the 
elements  of  the  long-term  plan  is  the 
development  of  a  post-construction 
compliance  monitoring  program  to  be 
implemented  when  selected  controls  are 
completed.  OMB's  approval  of  the 
initial  ICR  for  the  CSO  Control  Policy 
recommended  that  the  renewal  ICRs 
include  EPA's  best  estimate  of  the 
burden  associated  with  a  reasonable  and 
targeted  compliance  monitoring 
program.  That  burden  also  continues  to 
be  included  in  this  renewal. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  on  its  renewal  ICR  for  the 
CSO  Control  Policy.  Specifically  we 
would  like  comments  to  help  us  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  The  estimated 
burden  reflected  in  this  ICR  is  1,754,877 
hours  and  a  cost  of  $61,964,707. 

Of  this  total,  the  portion  for 
municipalities  with  combined  sewer 
systems  is  1,699,696  hours  at  a  cost  of 
$60,016,265,  including  start-up  costs  of 
$182,125  for  the  third  party  notification 
under  the  nine  minimum  controls  in  the 
CSO  Policy.  The  estimated  burden  on 
each  of  585  municipalities  for  DMR 
reporting  and  record  keeping  is  417 
hours  and  $14,724.  The  estimated 
burden  on  each  of  490  municipalities 
for  nine  minimum  control  reporting  and 
LTCP  development  and  submission  is 
3,011  hours  and  $106,313  and  for  third- 
party  notification,  27  hours  and  $940. 

The  estimated  burden  for  Federal  and 
State  governments  is  4,894  hours  and 


$172,807  and  55,181  hours  and 
$1,948,441,  respectively.  This  includes 
the  burden  associated  with  reviewing 
the  DMRs,  the  nine  minimum  control 
documentations,  and  the  LTCP  plans 
submitted  by  the  respondents,  emd 
reissuing  NPDES  permits  or  issuing 
other  enforceable  mechanisms  to 
municipalities  with  CSSs  to  implement 
the  CSO  Control  Policy.  The  annual 
average  burden  for  Federal  and  State 
review  of  DMRs,  nine  minimum  control 
documentations,  and  LTCP  plans  is 
1,325  hours  and  $46,774  and  15,807 
hours  and  $532,722,  respectively.  The 
annual  average  burden  associated  with 
reissuing  NPDES  permits  or  issuing 
other  enforceable  mechanisms  to  CSO 
municipalities  is  307  hours  and  $10,828 
for  the  Federal  government  and  3,307 
hours  and  $116,758  for  State 
governments. 

The  estimated  burden  on  the  States  to 
report  summary  information  to  EPA  for 
oversight  of  the  EPA's  CSO  Control 
Policy  and  for  GPRA  purposes  is  1.200 
hpurs  and  $42,351. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Interested  parties  may  obtain  a  copy 
of  the  draft  supporting  statement, 
including  the  burden  analysis,  fi-om 
Timothy  Dwyer,  EPA  Office  of 
Wastewater  Management,  at  (202)  260- 
6064. 

Dated:  June  23.  2000. 
A.W.  Lindsey, 

Acting  Director,  Office  of  Wastewater 

Management. 

(FR  Doc.  00-16764  Filed  6-30-00:  8:45  am] 

BILLING  CODE  6560-SO-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6728-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request:  Tolerance 
Petitions  tor  Pesticides  on  Food/Feed 
and  New  Inert  Ingredients 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Tolerance  Petitions  for 
Pesticides  on  Food/Feed  and  New  Inert 
Ingredients.  [EPA  ICR  No.  0597.07, 
OMB  No.  2070-0024].  The  ICR,  which 
IS  abstracted  below,  expires  on  June  30, 
2000.  The  ICR  describes  the  natxire  of 
the  information  collection  and  its 
estimated  cost  and  burden.  The  Agency 
is  requesting  that  OMB  renew  approval 
of  the  ICR  for  a  three  year  period.  On 
June  9,  1999  (64  FR  30988).  EPA 
solicited  comment  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received 
comments,  which  have  been  addressed 
in  this  ICR  prior  to  submission  to  OMB. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  August  2,  2000. 
FOR  FURTHER  INFORMATION:  For  a  copy  of 
the  ICR  contact  Sandy  Farmer  by  phone 
at  202-260-2740,  by  e-mail  at 
farmer.sandy@epa.gov,  or  download  off 
the  Internet  at  http://www.epa.gov/icr 
and  refer  to  EPA  ICR  No.  0597.07  and 
OMB  Control  No.  2070-0024. 
ADDRESSES:  Send  comments,  referencing 
the  proper  ICR  numbers,  to  the 
following  addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue, 
N.W.. Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
.\ffairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  N.W., 
Washington.  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tolerance  Petitions  for 
Pesticides  on  Food/Feed  and  New  Inert 
Ingredients  [EPA  ICR  No.  0597.07,  OMB 
No.  2070-0024].  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

Abstract:  The  use  of  pesticides  to 
increase  crop  production  may  result  in 
pesticide  residues  in  or  on  the  crop.  To 
protect  the  public  health  from  unsafe 


pesticide  residues,  the  Environmental 
Protection  Agency  (EPA)  sets  limits  on 
the  nature  and  level  of  residues 
permitted.  Food  or  feed  commodities 
foimd  to  contain  pesticide  residues  in 
excess  of  established  tolerances  are 
considered  adulterated,  and  are  subject 
to  seizure.  This  ICR  covers  all  requests 
for  tolerances,  or  exemptions  from  the 
requirement  of  a  tolerance,  for  both 
active  and  inert  ingredients  in 
pesticides.  The  type  of  data  that  are 
required  to  be  submitted  is  dependent 
on  the  type  of  tolerance  that  is  sought. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
xinless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Burden  Statement:  Under  the  PRA, 
"burden"  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  The  armual  respondent 
burden  for  this  collection  of  information 
is  estimated  to  average  1,726  hours  per 
petitioner.  No  forms  are  associated  with 
this  collection,  however,  petitioners 
must  submit  information  related  to:  (1) 
The  name,  chemical  identity,  and 
composition  of  the  pesticide  chemical; 
(2)  chemical  use;  (3)  safety  reports;  (4) 
residue  test  results;  (5)  residue  removal; 
(6)  proposed  MRLs  for  the  pesticidal 
chemical;  (7)  reasonable  groimds  in 
support  of  the  petition;  (8)  an  analysis 
of  factors  relevant  to  the  provisions  of 
FQPA,  specifically,  aggregate  exposure, 
children's  exposure,  special 
sensitivities,  cumulative  effects  and 
endocrine  disrupter  effects;  9)  an 
informative  summary  of  the  petition  or 
application,  including  a  summary  of  the 
supporting  data,  information, 
accompanying  rationales,  and  a 
statement  providing  permission  to 
publish  such  summary;  and  a  cover 
letter  and  fee.  The  following  is  a 
summary  of  the  estimates  taken  from  the 
ICR: 

Respondents/Affected  Entities:  Any 
person  seeking  a  tolerance  action. 

Estimated  Number  of  Annual 
Respondents:  150. 

Frequency  of  Response:  On  occasion. 

Estimated  total  annual  responses  for 
each  respondent:  1. 

Estimated  Total  Annual  Burden: 
258,900  hours. 

Estimated  Total  Annual  Non-labor 
Costs:  $0. 

Changes  in  Burden  Estimates:  The 
total  burden  associated  with  this  ICR 
has  increased  from  216,300  hours  in  the 
previous  ICR  to  258.900  for  this  ICR. 


This  increase  in  burden  represents  a 
change  in  the  underlying  statutory 
requirements  imder  which  the  Agency 
may  take  a  tolerance  action.  The  ICR 
provides  a  more  detailed  description  of 
these  changes  and  the  activities 
currently  related  to  this  ICR.  As  such, 
the  Agency  considers  this  to  be  a 
program  change. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  June  21,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-16755  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PRGTECTION 
AGENCY 

[FRL-6729-1} 

Adequacy  Status  ot  Motor  vehicle 
Budgets  in  Submitted  State 
Implementation  Plans  tor 
Transportation  Conformity  Purposes; 
District  of  Columbia.  Maryland, 
Virginia;  Revised  Phase  M  Plans  for  tbe 
Metropolitan  Wasfilngion  DC.  Czone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 

SUMMARY:  EPA  is  annoimcing  that  the 
motor  vehicle  emissions  budgets  for  the 
out-years  2015  and  2020  (budgets) 
established  in  revised  Phase  II  Plans  for 
the  Metropolitan  Washington  DC  Ozone 
Nonattainment  Area  are  adequate  for 
transportation  conformity  purposes.  The 
revised  Phase  11  Plans  which  establish 
these  out-year  budgets  were  submitted 
by  the  District  of  Columbia  on  March 
22,  2000,  and  by  the  State  of  Maryland 
and  Commonwealth  of  Virginia  on 
March  31,  2000  as  State  Implementation 
Plans  (SIPs)  revisions.  These  SIP 
revisions  consist  of  revisions  to  the 
attainment  plan  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattaiimient 
Area  and  have  been  made  to  establish 
revised  out-year  budgets  for  2015  and 
2020.  EPA  has  found  these  out-year 
budgets  adequate  for  transportation 
conformity  purposes. 
DATES:  The  finding  that  these  out-year 
budgets  of  the  revised  attainment  plan 
are  adequate  was  made  in  letters  dated 
June  22,  2000  from  EPA  Region  HI  to  the 
District  of  Columbia,  the  State  of 
Maryland  and  the  Commonwealth  of 
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Virginia.  This  adequacy  finding  is 
effective  on  July  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth,  P.E.,  U.S.  EPA,  Region 
m,  1650  Arch  Street,  Philadelphia,  PA. 
19103  at  (215)  814-2183  or  by  e-mail  at: 
wentworth.paul@epa.gov  . 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  'we,  us,"  or 
"our"  refer  to  EPA.  The  word  "budgets" 
refers  to  the  motor  vehicle  emission 
budgets  for  volatile  organic  compounds 
(VOCs)  and  nitrogen  oxides  (NOx)  for 
the  out-years  2015  and  2020.  The  word 
"SIP"  in  this  document  refers  to  the 
revised  Phase  II  SIPs  submitted  on 
March  22,  2000,  March  31,  2000  and 
March  31,  2000  by  the  District, 
Maryland  and  Virginia  ,  respectively. 
The  revised  Phase  II  SIPs  consist  of  the 
revised  attainment  plan  for  the  one-hour 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  for  the  Metropolitan 
Washington  DC  Nonattainment  Area. 
On  March  2,  1999,  the  D.C.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
By  transmittal  letters  dated  as  shown 
below,  the  District,  Maryland,  and 
Virginia  each  formally  submitted 
revisions  to  the  attainment  plan  for  the 
purpose  of  establishing  out-year  budgets 
for  2015  and  2020  for  3ie  Metropolitan 
Washington  DC  Ozone  Nonattainment 
Area.  The  revised  Phase  II  SIPs 
submittal  dates  are: 

The  District  of  Columbia— March  22, 

2000; 
Maryland — March  31,  2000; 
Virginia— March  31,  2000. 

On  April  24,  2000,  we  posted  the 
availability  of  these  revised  Phase  II 
SIPs  and  their  budgets  on  our 
conformity  website  for  the  purpose  of 
soliciting  public  comment  on  the 
adequacy  of  the  budgets.  The  comment 
period  closed  on  May  24,  2000. 

On  June  22,  2000,  EPA  Region  III  sent 
letters  to  the  District  of  Columbia,  the 
State  of  Maryland  and  the 
Commonwealth  of  Virginia  which 
constituted  final  Agency  actions  on  the 
adequacy  of  the  budgets  contained  in 
the  revised  Phase  II  SIPs.  Those  actions 
were  EPA's  finding  that  the  mobile 
budgets  contained  in  the  revised 
attainment  plan  are  adequate  for 
transportation  conformity  purposes.  As 
a  result  of  our  finding,  the  budgets 
contained  in  the  submitted  revised 
attainment  plans  for  the  Metropolitan 
Washington  D.C.  Nonattainment  Area 
may  be  used  for  future  conformity 
determinations.  This  is  an 
announcement  of  an  adequacy  finding 
that  we  already  made  on  June  22,  2000. 


The  effective  date  of  this  finding  is  July 
18,  2000.  This  finding  will  also  be 
announced  on  EPA's  website:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of 
Submissions  for  Conformity").  The 
website  will  contain  a  detailed  analysis 
of  our  adequacy  finding  and  our 
responses  to  public  comments. 

Transportation  conformity  is  required 
by  section  176  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  NAAQS.  The 
criteria  by  which  we  determine  whether 
a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4). 

Please  note  that  an  adequacy  finding 
of  the  mobile  budgets  of  a  submitted  SIP 
is  separate  ft-om  EPA's  completeness 
determination  on  that  SIP,  and  separate 
from  EPA's  final  action  as  to  whether  or 
not  the  SIP  is  approvable.  Even  if  we 
find  budgets  adequate,  the  SIP  could 
later  be  disapproved.  We  describe  our 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  guidance 
memorandum  dated  May  14,  1999  and 
titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision."  We 
followed  this  guidance  in  making  this 
adequacy  finding  for  the  budgets 
contained  in  the  revised  Phase  II  SIPs 
submitted  on  March  22,  2000,  March  31, 
2000  and  March  31,  2000  by  the  District. 
Maryland,  and  Virginia,  respectively. 
You  may  obtain  a  copy  of  this  guidance 
ft-om  EPA's  conformity  web  site:  http:/ 
/www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  "For 
Further  Information  Contact"  section  of 
this  notice. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  23,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  HI. 

[FR  Doc.  00-16736  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IL202-1 ;  FRL-6728-4] 

Adequacy  Status  of  East  St.  Louis, 
iilmois  Submitted  Ozone  Attainment 
Demonstration  tor  Transportatiun 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  EPA  has  foimd 
that  the  motor  vehicle  emissions 
budgets  in  the  Illinois  portion  of  the  St. 
Louis  ozone  attainment  demonstration 
are  adequate  for  conformity  purposes. 
On  March  2.  1999,  the  D.C.  Circuit 
Court  ruled  that  submitted  State 
Implementation  Plans  (SIPs)  cannot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  found  them 
adequate.  As  a  result  of  our  finding,  the 
St.  Louis  area  can  use  the  motor  vehicle 
emissions  budgets  for  volatile  organic 
compounds  and  oxides  of  nitrogen  ft-om 
the  submitted  ozone  attaiiunent 
demonstration  for  future  conformity 
determinations. 

DATES:  These  budgets  are  effective  July 
18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
website:  http://vvTvw.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
Air  and  Radiation  Division,  United 
States  Enviroimiental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8656, 
morris  patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Throughout  this  document,  whenever 
"we",  "us"  or  "our"  is  used,  we  mean 
EPA.  Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Illinois  Environmental  Protection 
Agency  on  June  12,  2000,  stating  that 
the  motor  vehicle  emissions  budgets  for 
volatile  organic  compounds  and  oxides 
of  nitrogen  in  the  Illinois  portion  of  the 
St.  Louis  submitted  ozone  attainment 
demonstration  for  2003  are  adequate. 
This  finding  vdll  also  be  announced  on 
EPA's  conformity  website:  http:// 
www.epa.gov/oms/traq,  (once  there, 
click  on  the  "Conformity"  button,  then 
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look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procediires  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  16,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

[FR  Doc.  00-16757  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6728-3] 

Community  Based  In-Home  Asthma 
Environmental  Education  and 
Management 

AGENCY:  Environmental  Protection 
\U'-iicy. 
ACTION:  Request  for  grant  proposals. 

SUMMARY:  Request  for  Proposals  for 
(..Dinmunity  Based  In-Home  Asthma 
Environmental  Education  and 
Management.  This  is  an  announcement 
of  the  availability  of  FY  2000  grant 
funds  for  the  Environmental  Protection 
Agency's  (EPA)  Indoor  Environments 
Division/Office  of  Radiation  and  Indoor 
Air.  Section  103(a)(1)  of  the  Clean  Air 
Act  authorizes  the  Administrator  to 
conduct  and  promote  the  coordination 
and  acceleration  of  research, 
investigations,  experiments, 


demonstrations,  surveys  and  studies 
relating  to  the  causes,  effects  (including 
health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution 
by  ((b)(3))  making  grants  to  air  pollution 
control  agencies,  to  other  public  or 
nonprofit  private  agencies,  institutions, 
and  organizations,  and  to  individuals, 
for  purposes  stated  in  103(a)(1).  The 
intended  use  of  these  funds  is  to 
support  pilot  studies  of  asthma 
education,  including  asthma 
management  and  indoor  asthma  trigger 
identification/mitigation,  in  existing 
Community-Based  Ln-Home 
Environmental  Management  or 
Education  programs.  EPA  is  awarding 
these  grants  to  support  the  recipients  to 
conduct  pilot  studies  of  in-home  asthma 
education  and  assess  the  effectiveness  of 
their  in-home  approaches  to  educating 
children  with  asthma,  their  parents  and/ 
or  primary  care  givers,  and  other  people 
with  asthma,  including  how  to  identify 
the  indoor  triggers  to  which  the 
asthmatic(s)  in  the  household  may  be 
sensitive,  and  how  to  mitigate  them. 
EPA  plans  to  award  two  grants  to  each 
of  two  organizations  for  $100,000.00 
each,  however  the  final  number  of 
awards  and  award  amounts  may  vary 
depending  on  proposal  quality  and 
resource  availability. 
DATES:  Letter  of  Intent  due  by  July  7, 
2000.  Pre-application  Assistance 
Conference  Call  dates  are: 

1.  July  11,  2000, 12  noon  imtil  2pm 
Eastern  Daylight  Time 

2.  July  14,  2000,  12  noon  until  2pm 
Eastern  Daylight  Time 
Application  Deadline:  Postmarked  no 

later  than  August  7,  2000. 
ADDRESSES:  Send  Letter  of  Intent  and 
Applications  to  the  attention  of  Sheila 
Brown,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.  (66091),  Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Brovra  (202)  564-9370 
SUPPLEMENTARY  INFORMATION:  The'focus 
for  funding  is  to:  (a)  Reduce  the  impact 
of  in-home  environmental  asthma 
triggers  on  children  and  adults  with 
asthma;  (b)  strengthen  the  capacity  of 
individual  households  to  control  in- 
home  environmental  asthma  triggers; 
and  (c)  assess  the  effectiveness  and 
sustainability  of  strategies  for  in-home 
environmental  asthma  trigger 
management  and  education  within 
communities.  Completed  applications, 
including  work  plans  and  detailed 
budgets,  are  due  to  the  Indoor 
Environments  Division  no  later  than 
August  7,  2000.  If  you  intend  to  apply, 
you  must  send  a  letter  of  intent 
postmarked  no  later  than  July  7,  2000  to 


Attention:  Sheila  Brown,  1200 
Pennsylvania  Avenue,  N.W.  (6609J), 
Washington,  D.C.  20460,  or  an  e-mail  to 
<brown.sbeiIa@epa.gov>  no  later  than  3 
pm  (EDT)  on  July  7,  2000,  indicating  the 
name  of  your  organization,  the  name 
and  phone  number  of  a  contact  person 
in  the  organization,  whether  you  expect 
to  participate  in  one  of  the  pre-award 
technical  assistance  conference  calls 
(see  page  5),  and  if  so,  on  which  day. 
Should  demand  exceed  capacity,  we 
will  schedule  an  additional  call  and 
inform  you  by  telephone  of  the  date  and 
time. 

Eligibility  Criteria 

To  be  eligible  for  funding,  an 
applicant  must: 

(1)  Demonstrate  the  ability  to 
implement  an  in-home  education 
program  which  includes:  In-home 
identification  and  assessment  of 
potential  indoor  environmental  asthma 
triggers;  direct  one-on-one  education  in 
the  home  on  asthma,  asthma 
management,  and  mitigation  of  indoor 
environmental  triggers  to  which 
household  members  with  asthma  may 
be  sensitive; 

(2)  Meet  the  standards  for  eligibility 
as  identified  in  Section  103  (3){b)  of  Uie 
Clean  Air  Act  (page  1,  paragraph  1); 

(3)  Request  no  more  than  $100,000.00 
to  accomplish  pilot  project  objectives; 

(4)  Properly  complete  and  submit 
standard  form  SF— 424  and  a  work  plan 
no  greater  than  seven  pages  in  length  (in 
no  smaller  than  12  point  type)  by  the 
established  due  date; 

(5)  Commit  to  complete  the  proposed 
pilot  project  activities  within  18-24 
months  of  grant  award. 

Ranking  Criteria 

Applications  will  be  ranked  on  the 
basis  of  the  criteria  listed  below. 
Ranking  for  each  criterion  is  based  on  a 
scale  of  1  (does  not  meet  the 
requirement)  to  10  (exceeds  the 
requirement). 

(1)  Applicant  organization  currently  is 
established  and  operates  vdthin  a  base 
community,  performing  community 
level  work.  (1-10  points). 

(2)  AppUcant  organization  currently 
is,  or  is  affiliated  with,  an  established 
in-home  environmental  management 
and/or  education  program.  (1-10  points) 

(3)  Education  materials  and 
assessment  tools  developed  or  selected 
for  use  in  conducting  in-home 
education  emd  assessment  pilot  project 
activities  address  established  indoor 
environmental  triggers  of  asthma 
including:  environmental  (secondhand) 
tobacco  smoke,  house  dust  mites, 
cockroaches,  molds,  and  animal  dander. 
Materials  are  compatible  with  the 
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guidance  contained  in  EPA's  asthma 
brochure,  "Clear  Your  Home  Of  Asthma 
Triggers:  Your  Children  Will  Breathe 
Easier"  (http://www.epa.gov/iaq/pubs/ 
asthma.html)  and  the  findings  and 
recommendations  contained  in  the 
January,  2000  National  Academy  of 
Sciences  report  on  asthma,  "Clearing 
the  Air:  Asthma  and  Indoor  Air 
Exposures"  (http://books.nap.edu/ 
catalog/ 96 10. html).  (1-10  points) 

(4)  Mitigation  methods  for 
environmental  (secondhand)  tobacco 
smoke,  house  dust  mites,  cockroaches, 
molds,  and  animal  dander  included 
among  the  pilot  project  activities  are 
compatible  with  the  guidance  in  EPA's 
asthma  brochure,  "Clear  Your  Home  Of 
Asthma  Triggers:  Your  Children  Will 
Breathe  Easier"  (http://www.epa.gov/ 
iaq/pubs/asthma.html)  and  the  findings 
and  recommendations  contained  in  the 
January,  2000  National  Academy  of 
Sciences  report  on  asthma,  "Clearing 
the  Air:  Asthma  and  Indoor  Air 
Exposures"  [http://books.nap.edu/ 
catalog/9610.html).  (1-10  points) 

(5)  Education  materials  and 
assessment  tools  selected  for  the  pilot 
project  reflect  current  standards  for 
conducting  public  health  education  and 
outreach  activities,  particularly  with 
respect  to  motivating  behavioral 
changes  in  low-literacy,  low-income, 
and  disproportionately  impacted 
populations.  (1-10  points) 

(6)  Applicant  adequately  describes 
mechanisms  for  obtaining  feedback 
about  program  effectiveness  from 
households  after  the  in-home  education 
assessment  visit{s).  (1-10  points) 

(7)  Applicant  agrees  to  provide 
quarterly  performance  reports  to  EPA 
which  shall  include,  at  a  minimum, 
information  about:  the  number  of  homes 
visited,  the  number  of  children  and 
adults  with  asthma  educated,  the 
number  of  homes  in  which  indoor 
environmental  triggers  have  been 
identified,  and  the  nimiber  of 
households  in  which  mitigation  actions 
have  been  taken.  (1-10  points) 

(8)  The  project  demonstrates  the 
effectiveness  of  education  strategies  that 
are  appropriate  to  varied  populations 
and  geographic  locations  in  the  United 
States,  and  contributes  to  an  improved 
understanding  of  how  to  conduct  in- 
home  asthma  education  programs.  (1-10 
points) 

Application  Process 

Applicants  must  complete  standard 
form  424  (http://www.whitehouse.gov/ 
omb/grants/sf 424.pdf)  and  submit  a 
work  plan  no  greater  than  five  pages  in 
length  (12  point  type).  The  work  plan 
must  include:  (1)  A  summary  of  specific 
objectives,  expected  outcomes,  and 


deliverables;  and  (2)  a  discussion  of  the 
budget  and  how  the  budget  relates  to  the 
objectives,  outcomes,  and  deliverables 
in  the  work  plan.  Resumes  and 
supplementary  biographical 
information,  if  any,  should  not  exceed 
an  additional  two  pages.  The  project 
work  plan  submitted  with  the 
completed  application  SF-424  should 
conform  to  the  following  outline: 

(1)  Title. 

(2)  Description  of  the  applicant 
organization,  experience  in  community 
work  (especially  with  children  and 
adults  with  asthma),  existing  in-home 
education  efforts,  existing  indoor  air 
quality/asthma  activities,  and  the 
organization's  infrastructure  as  it  relates 
to  its  ability  to  do  in-home  assessments 
and/or  education  programs. 

(3)  Description  of  staffing  and  funding 
resources  needed  to  implement 
proposed  work  plans,  including  number 
of  staff  and  qualifications. 

(4)  Description  of  experience 
implementing  evaluation  and  tracking 
procedures  and  managing  grants  (e.g., 
submitting  reports,  budgets,  etc.). 

(5)  Project  Period — beginning  and 
ending  dates. 

(6)  Project  purpose. 

(7)  Description  of  basic  structure  of 
the  in-home  asthma  education  and 
assessment  pilot  project  proposed, 
curricula  and  assessment  tools  to  be 
used,  and  resource  lists  including 
references.  Describe  why  the  curricula 
and  protocols  were  selected  or  created; 
what  other  materials  you  may  have 
considered  (including  reasons  for  not 
selecting  them);  and,  if  possible,  a 
discussion  of  how  the  asthma  education 
approaches  you  wish  to  demonstrate 
compare  or  contrast  to  other  known 
approaches. 

(8)  Description  of  target  audiences, 
community,  and  any  special  asthma- 
related  demographics  of  areas  targeted 
for  this  work. 

(9)  Description  of  mechanisms  for 
question  resolution  and  follow-up  with 
asthmatics  and  their  families  and/or 
primary  care  givers  following  in-home 
visit(s).  Reasons  for  selecting  or  creating 
these  mechanisms  and,  if  possible,  a 
discussion  of  how  the  selected 
mechanisms  compare  to  other  available 
mechanisms. 

(10)  Description  of  any  types  of 
follow-up  materials  or  training  that  may 
be  given  to  the  households  such  as 
commimity  resource  Usts,  household 
repedr  and  mauntenance  training,  lessons 
on  how  to  obtain  services  in  the 
commimity,  etc. 

(11)  Definition  of  success  for  the 
project  and  how  success  will  be 
measured.  Describe  mechanisms  for 
tracking  program  outputs  (e.g.,  how 


many  households  were  educated,  how 
many  homes  were  assessed,  in  how 
many  homes  actions  were  taken), 
summarizing  and  characterizing 
program  outcomes  (i.e.,  the  effectiveness 
of  the  education  and  mitigation 
methods,  the  level  of  increased 
awareness). 

(12)  Identification  of  other  localities, 
regions,  or  states  that  might  benefit  from 
the  lessons  you  expect  to  learn  as  a 
result  of  your  pilot  project. 

(13)  Schedule — indicate  tasks, 
quarterly  report  submission  and  final 
report  submission  dates. 

(14)  Budget.  Indicate  funds  used  for 
salaries,  materials,  equipment, 
contracted  activities,  travel,  overhead, 
and  other  pertinent  information. 

If  you  would  like  to  apply  for 
assistance  under  the  Community  Based 
In-Home  Asthma  Environmental 
Education  and  Management  program, 
application  materials  are  available  at  the 
web  addresses  listed  below  or  by  calling 
the  Indoor  Environments  Division  at 
(202)  564-9370.  The  application  kit 
contains  the  following  information: 
— Application  for  Federal  Assistance — 
http://www.epa.gov/region4/ 
grantpgs/grants .  htm) 
— Instructions  for  completing  the 

application 
— Assurances/certifications 

An  original  application  and  one  copy 
must  be  received  at  the  following 
address  no  later  than  close  of  business 
on  Monday,  August  7,  2000: 
Mailing  Address:  Attn:  Sheila  Brovra, 
Environmental  Protection  Agency, 
Indoor  Environments  Division,  In- 
Home  Program  (6609J),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460 
Courier  Address:  Attn:  Sheila  Brown, 
Environmental  Protection  Agency, 
Indoor  Environments  Division,  In- 
Home  Program  (6609J),  501  3rd  Street. 
NW.,  Washington,  DC  20001 
Questions  regarding  the 
administrative  aspects  and 
programmatic  aspects,  including  work 
plan,  should  be  referred  to  Sheila  Brown 
(202)  564-9370.  Two  pre-application 
assistance  conference  calls  have  been 
scheduled  to  help  prospective 
applicants: 

1.  Tuesday,  July  11,  2000  from  12  noon 
until  2pm  Eastern  Daylight  Time.  Call 
in  number  (202)  260-1015,  then  dial 
access  code  9490# 

2.  Thursday,  July  14,  2000  from  12  noon 
until  2pm  Eastern  Daylight  Time.  Call 
in  number  (202)  260-7280,  then  dial 
access  code  0792# 

Twenty  lines  have  been  reserved  for 
each  call.  To  ensure  access,  please 
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follow  the  instructions  for  submitting 
the  letter  of  intent  described  on  page  1 
of  this  annoiuicement. 

In  addition,  prospective  applicants 
should  obtain  a  copy  of  the  Code  of 
Federal  Regulations  (CFR)  Title  40,  Part 
30  (and  for  State  and  local  agencies,  also 
see  Part  31).  This  portion  of  the  CFR 
includes  regulations  applicable  to  your 
assistance  agreement.  Copies  of  the  CFR 
are  available  at  your  local  U.S. 
Government  Bookstore,  the  U.S. 
Government  Printing  Office  or  on  the 
internet  at  http://w\\'w.epa.gov/ogd/ 
grants.htm.  Once  at  this  site,  select 
"Administrative  Regulations  and 
.  Policies/Subchapter  B-Grants  and  Other 
Federal  Assistance"  and  select  Part  30 
or  Part  31. 

Selected  projects  will  be  announced 
on  or  around  October  15,  2000.  If  you 
have  any  questions  regarding  this  grant 
notice,  please  contact  Sheila  Brown 
(202) 564-9370. 

Authority:  42  U.S.C.  7401-7626;  Pub.  L. 
159,  69  Stat.  322. 

Dated:  June  26.  2000. 
Robert  Perciasepe, 

Assistant  Administrator  of  Air  and  Radiation. 
[FR  Doc.  00-16763  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  6560-50-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6728-5] 

Notice  of  Proposed  Prospective 
Purchaser  Agreements  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 

.•\gency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Arhendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601-9675, 
notice  is  hereby  given  that  two  identical 
proposed  prospective  purchaser 
agreements  ("Pujchaser  Agreements") 
associated  with  the  Sharon  Steel  Farrell 
Works  Superfund  Site  ("Site")  in 
Farrell,  Pennsylvania,  have  been 
executed  by  the  Environmental 
Protection  Agency  and  the  Department 
of  Justice.  The  prospective  purchasers, 
Shenango  Valley  Manufacturing 
Company  ("SVMC")  and  Farrell  Slag, 


Inc.  ("Farrell  Slag")  competed  at  a 
bankruptcy  auction  sale  by  the  United 
States  Bankruptcy  Court  for  the  Western 
District  of  Pennsylvania  to  purchase 
approximately  200  acres  of  the  Sharon 
Steel  Farrell  Works  Superfund  Site 
("Site").  Sharon  Steel  Corporation 
presently  owns  the  Site  and  is 
liquidating  its  assets  pursuant  to 
Chapter  11  of  the  Baiikruptcy  Code. 
Farrell  Slag  bid  successfully  for  the 
property.  SVMC  was  the  second  highest 
bidder.  Pursuant  to  the  bankruptcy  sale, 
if  Farrell  Slag  is  unable  to  complete  the 
purchase  of  the  property,  it  wall  be 
conveyed  to  the  next  highest  bidder, 
SVMC.  Since  it  is  acceptable  to  EPA  for 
either  Farrell  Slag  or  SVMC  to  acquire 
the  property,  EPA  is  proposing 
Purchaser  Agreements  for  each. 
However,  only  the  ultimate  purchaser  of 
the  property  will  be  bound  by  its 
respective  Purchaser  Agreement. 

The  Purchaser  Agreements  are  now 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Piuchaser 
Agreements  are  inappropriate, 
improper,  or  inadequate.  The  Purchaser 
Agreements  will  resolve  certain 
potential  EPA  claims  under  Sections 
106  and  107  of  CERCLA,  42  U.S.C.  9606 
and  9607.  The  property  subject  to  the 
Purchaser  Agreements  is  the  portion  of 
the  Site  souA  of  Ohio  Street  and  west 
of  the  Shenango  River.  The  property 
contains  slag  Sharon  Steel  generated 
during  operation  of  an  integrated  steel 
making  plant  at  the  Site.  EPA  will 
conduct  or  oversee  long  term  remedial 
actions  at  the  Site  and  has  initiated  the 
Remedial  Investigation/Feasibility 
Study  to  identify  the  hazards  posed  by 
contamination  at  and  arising  from  the 
Site.  Under  the  terms  of  each  Purchaser 
Agreement,  the  purchaser  will  pay  the 
United  States  $40,000  for  a  limited 
covenant  not  to  sue,  cooperate  with  EPA 
in  the  continued  implementation  of 
remedial  actions  at  the  Site  and 
otherwise  comply  with  the  requirements 
of  the  Purchaser  Agreement. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  Purchaser  Agreements. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  PA  19103. 
DATES:  Comments  must  be  submitted  on 
or  bpforp  August  2,  2000. 
ADDRESSES:  Availability:  The  proposed 
Purchaser  Agreements  and  additional 
background  information  relating  to  the 


proposed  Purchaser  Agreements  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia.  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreements  may  be 
obtained  from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  1650 
Arch  Street,  Philadelphia,  PA  19103. 
Comments  should  reference  the  "Sharon 
Steel  Farrell  Works  Superfund  Site 
Prospective  Purchaser  Agreements"  and 
"EPA  Docket  No.  CERCLA-PPA-2000- 
01  and  CERCLA-PPA-2000-02,"  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Y.  Antoine  (3RC43),  Sr.  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia.  PA  19103,  Phone:  (215) 
814-2497. 

Dated:  June  16,  2000. 
Bradley  M.  CampbelL 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  III. 
[FR  Doc.  00-16762  Filed  6-30-00;  8:45  am) 
BILLING  CODE  6560-50-U 


FEDERAL  RESERVE  SYSTEM 

Change  m  Bbok  Control  Notices; 
Acquisttions  o<  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  17, 
2000. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Alan  E.  Knudson  and  the  Knudson 
Family  Limited  Partnership,  Ltd., 
Draper.  Utah;  to  retain  voting  shares  of 
Silver  State  Bancorp,  Henderson, 
Nevada,  and  thereby  indirectly  retain 
voting  shares  of  Silver  State  Bank, 
Henderson,  Nevada. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  27.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-16733  Filed  6-30-00;  8:45  am) 
BILUNG  CODE  S210-01-^ 

FEDERAL  RESERVE  SYSTEM 

Formations  of  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  jmd/or  to  acquire  the 
assets  or  the  owrnership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  compamies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons- may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bcuik 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  27,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Avant  Financial  LLC,  Syracuse, 
New  York,  to  become  a  bank  holding 
company  by  acquiring  67.5  percent  of 
the  voting  shares  of  Reliance  Bank, 
White  Plains,  New  York. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Cardinal  Financial  Corporation, 
Fairfax,  Virginia;  to  merge  with  Heritage 


Bancorp,  Inc.,  McLean,  Virginia,  and 
thereby  indirectly  acquire  The  Heritage 
Bank,  McLean,  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  27,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-16732  Filed  6-30-00;  8:45  am) 
BrUJNG  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  To  Engage  in 
Permissible  Nonbanking  Activities  or 
"^o  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  compemy,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrriting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  v»rww. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  17,  2000. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Boston  Private  Financial  Holdings, 
Inc.,  Boston,  Massachusetts;  to  acquire 
Sand  Hill  Advisors.  Inc.,  Menlo  Park, 
California,  and  thereby  engage  in 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  if  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Southern  Financial  Bancorp,  Inc., 
Warrenton,  Virginia;  to  acquire  First 


Savings  Bank  of  Virginia,  Springfield, 
Virginia,  and  thereby  engage  in 
operating  a  savings  and  loan 
association,  pursuant  to 
§  225.28{b)(4)(ii)  of  Regulation  Y.  and 
immediately  merging  this  institution 
into  Southern  Financial  Bank. 
Warrenton,  Virginia,  a  wholly  owned 
subsidiary  of  Southern  Financial 
Bancorp,  Inc.  Comments  on  this 
application  must  be  received  not  later 
than  July  27,  2000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  27,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-16731  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Evaluation  of  the  Body  Wise  Eating 
Disorder  Initiative— NEW— The  Office 
on  Women's  Health  plans  to  conduct  em 
evaluation  of  the  initial  demonstration 
phase  of  the  Body  Wise  Eating  Disorder 
initiative  to  look  for  changes  in  school 
practices  and  awareness  regarding 
eating  disorder  issues.  The  study  design 
features  a  pre-test/post-test  model  with 
questionnaires  to  be  completed  by  a 
sample  of  middle  school  staff.  Burden 
Information  for  Pre-test — Number  of 
Respondents:  426;  Burden  Per 
Response:  20  minutes;  Burden  for  Pre- 
test: 142  hours — Burden  Information  for 
Post-test — Number  of  Respondents:  396; 
Burden  Per  Response:  20  minutes; 
Burden  for  Post-test:  132  hovu-s— Total 
Burden:  274  hours. 

OMB  Desk  Officer:  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
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Budget,  New  Executive  Office  Building. 
Room  10235,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
on  or  before  August  2,  2000. 

Dated:  June  15,  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  00-16669  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  415(M)4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy   Notice 
of  Meeting  of  the  Presidential  Advisory 
Council  and  HIV/AIDS  and  Its 
Subcommittees 

June  27,  2000. 

Pursuant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  scheduled  for  September  21-22, 
2000  at  the  Madison  Hotel,  Washington, 
DC.  The  meeting  of  the  Presidential 
Advisory  Council  on  HIV/ADDS  will 
take  place  of  Thursday,  September  21, 
and  Friday,  September  22  (8:30  a.m.  to 
6  p.m.  on  Thursday  and  Friday)  at  the 
Madison  Hotel,  1177  15th  Street,  NW, 
Washington.  D.C.  20005.  The  meetings 
will  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  will  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  Administration.  The  agenda  of  the 
Presidential  Advisory  Council  of  HIV/ 
AIDS  may  include  presentations  from 
either  of  the  Council's  subcommittees. 
Services  or  Prevention. 

Daniel  C.  Montoya,  Executive 
Director,  Presidential  Advisory  Council 
on  HIV  and  AIDS,  Office  of  National 
AIDS  Policy,  736  Jackson  Place,  NW, 
Washington,  DC  20503,  Phone  (202) 
456-2437,  Fax  (202)  456-2438,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Vanessa  Vaughn  at  (301)  986-4870  no 
later  than  August  25,  2000. 

Daniel  C.  Montoya, 

Executive  Director,  Presidential  Advisory 
Council  of  HIV  and  AIDS. 

[FR  Doc.  00-16779  Filed  6-30-00;  8:45  am] 

BILLING  CODE  3195-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Otiice  ot  the  Secretrff , 

Human  Subject  P'otection  and 
Financial  Conflict  of  Interest: 
Conference 

AGENCIES:  OASPE,  OPHS,  NIH,  FDA, 
and  CDC,  HHS. 

ACTION:  Notice  of  conference;  request  for 
comments. 

SUMMARY:  A  Conference  on  Human 
Subject  Protection  and  Financial 
Conflict  of  Interest  will  be  held  at 
Natcher  Auditorium,  NIH  Campus  on 
August  15-16,  2000.  The  issue  of 
financial  conflict  of  interest  is  one  of  the 
5  main  issues  identified  by  the  Secretary 
of  Health  and  Human  Services  in  her 
announcement  of  steps  being  taken  to 
strengthen  human  subject  protection 
during  clinical  trials.  In  that 
announcement,  the  Secretary  stated  that 
there  would  be  a  public  process  to 
review  this  issue.  She  said  that  HHS 
would  undertake  an  extensive  public 
consultation  to  identify  new  or 
improved  means  to  manage  financial 
conflicts  of  interest  that  could  threaten 
the  safety  of  research  subjects  or  the 
objectivity  of  the  research  itself. 
Emphasis  will  be  placed  on  the 
informed  consent  process  and  how  it 
might  be  clarified  and  enhanced  in 
dealing  with  issues  related  to  financial 
conflict  of  interest. 

The  Conference  will  review  the 
current  regulatory  requirements  and 
guidance,  serve  as  a  forum  for 
presentations  of  current  approaches 
being  taken  for  dealing  with  real  and 
potential  financial  conflict  of  interest  at 
the  institution,  IRB,  and  clinical 
investigator  levels.  This  conference  will 
help  the  government  refine  its  current 
guidance  and  may  lead  to  other  changes. 
NIH  has  developed  a  set  of  issues  to 
consider  related  to  its  regulations  which 
is  now  available  as  background  for  the 
conference.  Further  guidance  will  be 
issued  based  on  the  responses  to 
questions  posed  in  this  Notice  and  the 
conference  deliberations. 

To  facilitate  review  of  current 
policies,  regulations,  and  guidance 
documents,  these  documents  are  cited 
as  references  at  the  end  of  this  Notice. 
The  references  cited  are  also  available 
electronically  at  the  OASPE  Website 
(http://aspe.hhs.gov/sp/coi/index.htm). 

To  maximize  the  efficiency  of  this 
process,  six  questions  (see  below)  have 
been  developed.  Please  address  these  in 
writing  by  August  1,  2000.  This  will 
help  in  organizing  the  plenary  and 
concurrent  work  group  sessions.  There 


will  be  a  public  sessiuii  uliurc  bnel 
comments  on  these  topics  can  be 
addressed  during  the  conference. 
DATES:  Conference  on  Human  Subject 
Protection  and  Financial  Conflict  of 
Interest:  The  Conference  will  be  held  on 
Tuesday  August  15.  2000  fi-om  8:30  AM 
to  5:30  PM  and  Wednesday  August  16. 
2000  firom  8:30  AM  to  1:00  PM. 
Although  the  entire  conference  is  open 
to  the  public  and  there  will  be  no 
registration  fee,  it  is  requested  that  all 
those  who  wish  to  participate  in  the 
conference  register  by  August  1,  2000. 
This  will  allow  us  to  prepare  an 
adequate  number  of  conference 
background  materials  and  to  make 
appropriate  assigimients  for  the 
breakout  sessions. 

Request  for  Comments:  Written 
responses  to  the  six  questions  are 
requested  by  all  parties,  whether  or  not 
they  will  be  attending  the  conference, 
by  August  1,  2000  as  described  below. 

Opportunity  for  Public  Comment 
during  the  Conference  on  August  15, 
2000.  2:15-3:30  PM.  There  will  be  an 
opportunity  to  make  brief  presentations 
during  this  session  set  aside  for  public 
comments.  The  conunents  should  be 
responses  to  any  or  all  of  the  six 
questions  listed  below.  Anyone  wishing 
to  make  comments  should  file  a  written 
Notice  of  Participation  as  described 
below  by  August  1,  2000.  You  will  be 
contacted  after  all  the  requests  are 
reviewed  and  given  information  about 
the  time  of  your  presentation  and  other 
details. 

ADDRESSES:  The  Conference  will  be  held 
at  Natcher  Auditorium,  Building  45, 
NIH  Campus,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Registration  Information:  To  register 
for  the  conference  please  contact  Mr. 
Mark  Brown,  CMP,  MasiMax  Resources, 
Inc.,  phone  240-632-5618,  FAX  240- 
632-0519,  e-mail: 

Mbrown@masimax.com.  Please  register 
by  August  1,  2000. 

Comments  and  Notices  of 
Participation  in  Public  Session:  Written 
or  electronic  responses  to  the  six 
questions  as  well  as  submissions  of 
vmtten  or  electronic  Notices  of 
Participation  to  speak  during  the  Public 
Session  of  the  Conference  should  both 
be  addressed  to:  Stuart  L.  Nightingale, 
M.D.,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW,  Washington,  DC  20101,  Fax:  202- 
205-8835  email:  COI@aspe.dhhs.gov 

Notices  of  Participation  to  present 
during  the  Public  Session  should 
include  name,  affiliation,  (whether 
person  is  fi-om  an  IRB,  an  institution. 
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industry,  is  a  clinical  investigator,  etc.), 
main  points  of  presentation,  how  much 
time  requested  (no  more  than  5 
minutes),  and  telephone  number  and 
other  contact  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  L.  Nightingale,  FAX  202-205- 
8835,  e-mail:  coi@OSASPE.dhhs.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  recent  years,  clinical  research  has 
generally  become  ever  more  complex — 
which,  in  turn,  has  engendered  a  new 
degree  of  complexity  in  accompanying 
ethical  and  conflict  of  interest 
considerations.  Financial  conflict  of 
interest  in  clinical  trials  has  been  of 
concern  for  a  number  of  years,  both 
from  the  perspective  of  research 
objectivity  and  human  subject 
protection.  Both  the  PHS  and  FDA  have 
requirements/regulations  and  guidance 
in  place  relating  to  financial  conflict  of 
interest.  Recently,  financial 
arrangements  between  commercial 
interests  and  institutions  have  become 
more  common  and  some  institutions 
have  arrangements  with  the  same 
commercial  organizations  as 
investigators.  This  has  been  highlighted 
in  the  area  of  gene  transfer  research. 
Additionally,  although  IRBs  are 
required  to  deal  with  conflict  of  interest 
issues,  these  have  been  understood  to  be 
directed  more  toward  members'  own 
conflict  of  interest  rather  than  those  of 
investigators  or  institutions.  There  is 
little  guidance  to  IRB's  and  a  recent 
HHS  Inspector  General's  Report  found 
that  only  25  percent  of  IRBs  review 
these  issues  and  consider  them  for 
inclusion  in  the  informed  consent 
document. 

B.  The  Secretary's  Initiatives  To 
Strengthen  Human  Subject  Protection 

Notwithstanding  the  many  successes 
over  the  years  in  protecting  human 
research  subjects  from  undue  and 
undisclosed  risks,  we  recognize  that  the 
protection  system  itself  needs  to  be 
enhanced.  In  this  regard,  we  agree  with 
the  finding  of  the  HHS  Inspector 
General  that  Institutional  Review  Boards 
(IRBs) — the  central  element  of  the 
system — often  have  difficulty  fulfilling 
even  their  fundamental  responsibilities 
because  many  of  them  are  overworked 
and  few  have  been  accorded  adequate 
resources  by  their  parent  institutions. 
These  findings  have  been  reinforced 
over  the  last  two  years  by  a  series  of 
inspections  by  the  HHS  Office  for 
Protection  from  Research  Risks  (OPRR). 
Severed  inspections  resulted  in  complete 
or  partial  cessation  of  human  subjects 


research  until  the  institutions  involved 
took  appropriate  actions. 

In  response  to  these  developments. 
Secretary  Shalala  recently  announced 
five  initiatives  designed  to  enhance 
protection  for  human  research  subjects. 

First,  HHS  will  take  steps  to  require 
that  clinical  investigators  and  IRB 
members  and  staff  undergo  continuing 
education  in  issues  relating  to  human 
subjects. 

Second,  HHS  will  issue  guidance 
making  clear  that  research  institutions 
and  clinical  trial  sponsors  are  expected 
to  take  stringent  continuing  review 
actions,  such  as  audits  of  research 
records,  to  promote  compliance  with 
current  informed  consent  requirements. 

Third,  HHS  will  expand  its 
requirements  for  study  monitoring — 
thereby  improving  the  oversight  of  even 
small-scale  clinical  trials.  Large-scale 
phase  III  clinical  trials,  already  have  the 
requirement  to  have  data  and  safety 
monitoring. 

Fourth,  HHS  will  undertake  an 
extensive  public  consultation  to  identify 
new  or  improved  means  to  manage 
financial  conflict  of  interest  that  could 
threaten  the  safety  of  research  subjects 
or  the  objectivity  of  the  research  itself. 
The  insights  gained  from  this  process 
will  be  expressed  in  new  guidance  for 
the  research  conununity  regarding  what 
information  about  the  financial  interests 
of  investigators  and  research  institutions 
should  be  disclosed  to  research  subjects 
cmd  others.  The  objective  of  this 
guidance  will  be  to  make  current 
conflict  of  interest  regulations  more 
effective. 

Fifth,  HHS  will  seek  new  legislation 
to  enable  FDA  to  level  civil  money 
penalties  for  violation  of  informed 
consent  and  other  important  regulatory 
requirements  so  that  they  can  be  applied 
to  clinical  investigators  and  institutions. 
This  new  authority  would  fill  a 
significant  gap  in  the  current  spectrum 
of  sanctions  against  those  who  fail  to 
obey  Federal  regulations  for  protection 
of  human  research  subjects. 

C.  HHS/PHS  Grant  Award 
Requirements  for  Dealing  With 
Financial  Conflict  of  Interest 

In  1995  the  Public  Health  Service 
promulgated  regulations  establishing 
standards  and  procedures  to  be  followed 
by  institutions  that  apply  for  research 
funding  to  ensure  that  the  design, 
conduct  and  reporting  of  research  under 
PHS  grants,  contracts  or  cooperative 
agreements  would  not  be  biased  by  any 
conflicting  financial  interest  of  those 
investigators  responsible  for  the 
research.  These  regulations  require  that 
investigators  disclose  to  an  institutional 
official  a  listing  of  significant  financial 


interests  (and  those  of  his/her  spouse 
and  dependent  children)  that  would 
reasonably  appear  to  be  affected  by  the 
research.  The  institutional  official  must 
review  the  disclosures  and  determine 
whether  any  of  the  reported  financial 
interests  could  directly  and  significantly 
affect  the  design,  conduct  or  reporting  of 
the  research  and,  if  so,  the  institution 
must,  prior  to  any  expenditure  of  funds, 
report  the  existence  of  any  conflicting 
interests  to  the  PHS  awarding 
component  and  assure  that  the  conflict 
of  interest  has  been  managed,  reduced 
or  eliminated  in  accordance  with  the 
regulations. 

D.  FDA  Regulations  Requiring 
Financial  Disclosure  by  Clinical 
Investigators 

On  February  2,  1998,  FDA  published 
a  final  rule  requiring  that  financial 
interests  and  arrangements  of  clinical 
investigators  that  could  affect  the 
reliability  of  data  submitted  to  FDA  be 
identified  and  disclosed  to  FDA  by  the 
applicant.  Clinical  research  data  provide 
the  basis  for  FDA's  assessment  of 
whether  a  product  is  approvable  under 
statutory  requirements.  It  is  essential 
that  these  data  be  reliable  and  that  steps 
be  taken  to  minimize  possible  effects  on 
the  data  resulting  from  potential  bias  on 
the  part  of  any  investigator.  This 
regulation,  which  became  effective  on 
February  2,  1999,  applies  to  any 
applicant  who  submits  a  marketing 
application  or  reclassification  petition 
for  a  human  drug,  biological  product,  or 
medical  device  and  who  submits  any 
clinical  study  of  a  drug  or  device  in 
hiunans  that  the  applicant  or  FDA  relies 
on  to  establish  that  the  product  is 
effective,  or  any  study  in  which  a  single 
investigator  makes  a  significant 
contribution  to  the  demonstration  of 
safety.  The  regulation  requires 
applicants  to  certify  to  the  absence  of 
certain  financial  interests  of  clinical 
investigators  or  to  disclose  those 
financial  interests.  If  the  applicant  does 
not  include  certification  and/or 
disclosure,  or  does  not  certify  that  it  was 
not  possible  to  obtain  the  information, 
the  agency  may  refuse  to  file  the 
application.  On  December  31,  1998, 
FT)A  published  an  amended  final  rule 
that  reduced  the  need  to  gather  certain 
financial  information  for  studies 
completed  before  February  2,  1999. 

E.  Purpose  of  This  Conference 

As  discussed  above,  the  issue  of 
financial  conflict  of  interest  in  research 
is  one  of  the  5  main  areas  identified  by 
the  Secretary  of  Health  and  Human 
Services  in  her  announcement  of  steps 
being  taken  to  strengthen  human  subject 
protection  during  clinical  trials.  In  that 
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announcement,  the  Secretary  stated  that 
HHS  will  hold  public  discussions  this 
summer  to  find  new  ways  to  manage 
conflicts  of  interest  so  that  research 
subjects  are  appropriately  informed,  and 
to  further  ensure  that  research  results 
are  analyzed  and  presented  objectively. 
In  addition,  these  public  discussions 
also  will  focus  on  clarifying  and 
enhancing  the  informed  consent 
process. 

This  Conference  Will: 

Implement  one  of  the  Secretary's  five 
initiatives  to  strengthen  himian  subject 
protection  in  clinical  research. 

Remind  participants  of  current  PHS/ 
FDA  regulations,  guidelines  and 
guidance  through  documents  and 
presentations. 

Present  examples  of  how  the  issue  of 
financial  conflict  of  interest  is  dealt 
with  at  the  level  of:  Institutions,  IRBs, 
and  Clinical  Investigators  (including 
Sponsor/Investigators),  and  Industry/ 
Sponsors. 

Receive  public  comments  on 
questions  posed  in  the  Federal  Register 
aimouncing  the  conference. 

Provide  information  for  the 
Department  of  Health  and  Human 
Services  to  develop  more  useful  and 
detailed  guidance  to  implement  current 
regulatory  requirements. 

Who  Should  Attend? 

Institutional  Officials,  IRB  stafi'and 
members,  Cliniced  Investigators, 
Industry/Sponsors,  National 
Organizations/Health  Professionals, 
Patient  and  Advocate  groups.  Patients 
and  Research  Participants. 

General  information  about  the 
conference,  the  conference  Program  is 
available  on  the  ASPE  Website  (http:// 
aspe.hhs.gov/sp/coi)  and  at  the  Website 
of  MasiMax  Resources,  Inc. 
(www.masimax.com/coi/index.html). 

F.  Questions  for  Comment 

Members  of  the  Public  who  wish  to 
respond  to  the  following  questions, 
should  send  their  comments  by  August 
1,  2000  or  comment  at  the  Conference 
during  the  public  session  (To  conmient 
at  the  conference  during  the  session  for 
Public  Comment,  a  Notice  of 
Participation  should  be  submitted). 

1.  For  each  group  listed  below,  what 
types  of  financial  interests  are 
associated  with  human  subjects  research 
funded  or  regulated  by  HHS  agencies? 
Clinical  investigators  (including 

sponsor/investigators) 
IRB  members  and  staff 
Awardee  institutions 

2.  Is  there  empirical  evidence  that 
informing  research  participants  about 
financial  relationships  or  financial 


conflict  of  interest  of  the  investigator, 
the  institution,  or  the  IRB: 

Can  cause  or  prevent  real  or  perceived 
harm  (physical  or  psychological)  to 
human  research  subjects? 

Can  compromise  the  objectivity  of  the 
associated  research? 

Can  adversely  or  positively  affect 
participation  in  the  trial? 

Can  enhance  the  informed  consent 
process  by  more  fully  informing 
potential  participants? 

Can  be  understood  by  and  is 
meaningful  to  the  potential  research 
participant? 

3.  If  information  about  financial 
interests  is  disclosed  to  potential 
participants  in  clinical  trials,  what 
information  should  be  disclosed  and  at 
what  level  of  detail? 

Should  potential  participants  be  told 
of  all  of  the  financial  interests  of 
investigators,  ERB  members,  or 
institutions,  or  only  those  financial 
interests  which  constitute  a  financial 
conflict  of  interest  or  might  constitute  a 
financial  conflict  of  interest?  Should 
potential  participants  be  told  what 
protections  are  in  place  and  are  working 
to  ensure  that  financial  conflicts  are 
managed,  reduced,  or  eliminated  to 
promote  objectivity  and  enhance  human 
subject  protection  in  the  trial?  Are  the 
financial  limits  set  forth  in  current  PHS 
regulations  covering  awardee 
institutions  still  appropriate  for  clinical 
researchers?  What  are  appropriate  levels 
of  reportable  financial  relationships  for 
IRB  members  and  institutions? 

4.  If  information  about  financial 
interests  is  disclosed  to  potential 
participants,  when  and  how  should 
information  about  financial  conflict  of 
interest  be  provided  to  them? 

If  information  about  financial 
interests/conflict  of  interest  involving 
institutions,  IRBs,  and  investigators 
should  be  provided,  what  is  the  optimal 
point  in  the  process  for  disclosure? 

Should  information  be  provided  by 
the  institution,  the  research  investigator, 
the  IRB,  or  a  third  party? 

Should  disclosure  information  and 
institutional  policy  be  provided  in  the 
informed  consent  document  or  in  an 
entirely  separate  document? 

5.  What  are  appropriate  roles  for  the 
institution,  the  IRB,  the  clinical 
investigator  (including  sponsor/ 
investigators),  and  perhaps  other 
entities  in  dealing  with  financial 
interests  or  financial  conflict  of  interest? 

What  are  the  responsibilities  £Uid 
obligations  of  each  entity? 

How  should  each  entity  relate  to  the 
other  entities? 

Should  disclosed  information  on 
which  determinations  are  made 
(including  deliberations)  be  shared  with 


the  other  entities?  If  so,  what 
information  should  be  shared  and  how 
and  when  should  the  disclosures  be 
conducted? 

What  confidentiality  protections  are/ 
should  be  in  place  to  safeguard  the 
privacy  and  confidentiality  of  the 
investigator,  IRB  member,  and 
institution? 

6.  Other  than  those  at  the  Federal 
level,  what  protections  exist  to  ensure 
that  the  financial  conflicts  are  managed, 
reduced,  or  eliminated  to  promote 
objectivity'  in  the  trial  and  to  enhance 
human  subjects  protection? 
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BILLING  CODE  41S1-0S-P 


OEPARTMEirr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00095] 

Cooperative  Agreement  for  Birth 
Defects  Surveillance,  Research,  and 
Prevention  Activities;  Notice  of 
A   a  ab  'ty  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  the  University  of  South 
Alabama  Birth  Defects  Surveillance, 
Research,  and  Prevention  Activities. 

B.  Eligible  Applicants 

Single  Source:  Assistance  will  be 
provided  only  to  the  University  of  South 
Alabama.  No  other  applications  are 
solicited. 

This  authority  is  granted  under  the 
Consolidated  Appropriations  Act  2000 
(Public  Law  106-113),  which  states: 
"*   *   *  under  section  1509  of  the  Public 
Health  Service  Act  *   *   *  51,000,000 
shall  be  for  the  University  of  South 
Alabama  birth  defects  monitoring  and 
prevention  activities." 

C.  Availability'  of  Funds 

Approximately  §800,000  is  available 
in  FY  2000  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2000,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  only  1  year. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
William  A.  Paradies,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number 
(770)  488-2721.  Email  address: 
WParadies@cdc.gov. 

For  program  technical  assistance, 
contact:  Larry  D.  Edmonds,  State 
Services,  Birth  Defects  and  Pediatric 
Genetics  Branch,  Division  of  Birth 
Defects,  Child  Development,  Disability 
and  Health,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway  NE.,  Mailstop  F- 
45,  Atlanta,  GA  30341-3724,  Telephone 
number  (770)  488-7171.  E-mail  address: 
LEdmonds@cdc.gov. 

Dated:  June  27,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Cen ters  for  Disease  Con troland  Preven  tion 

(CDC). 

(FR  Doc.  00-16719  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00105] 

TB  Epidemiologic  and  Operational 
Research;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  Fiscal  Year  2000  funds  for 
a  new  cooperative  agreement  to  enhance 
the  capabilities  of  recipients  of  state  and 
local  tuberculosis  (TB)  elimination  and 
laboratory  agreements  to  conduct  TB 
epidemiologic  and  operational  research. 
This  program  addresses  the  "Healthy 
People  2010"  focus  areas  of 
Immunization  and  Infectious  Diseases. 
For  the  conference  copy  of  "Healthy 
People  2010",  visit  the  internet  site 
http://www.health.gov/healthypeople 

The  purpose  of  this  cooperative 
agreement  is  to  build  capacity  at  state 
and  local  health  departments  to  conduct 
and  implement  protocol-driven 
epidemiologic  and  operational  research. 
Such  actions  are  consistent  with 
recommendations  issued  by  the 
Advisory  Council  for  the  Elimination  of 
Tuberculosis  (ACET)  calling  for  decisive 
actions  to:  Better  understand  the 
changing  epidemiology  of  TB  to  rebuild 
the  public  health  infrastructure;  identify 
challenges  and  opportunities  for  TB 
control  in  an  era  of  changes  in  health 
care  organizations  and  delivery; 
recognize  the  interdependence  of  global 


TB  and  TB  in  the  United  States;  and 
develop  and  evaluate  new  tools  for  TB 
diagnosis,  treatment  and  prevention. 
This  new  cooperative  agreement  will  be 
awarded  to  successful  applicants  from 
state  and  local  health  agencies  to 
support  health  department-based 
investigators  with  access  to  patients 
with  tuberculosis,  latent  tuberculosis 
infection,  or  recent  exposure  to  persons 
with  active  tuberculosis  ("contacts")  in 
the  implementation  of  protocols  for 
epidemiologic  and  operational  research. 
Recipients  of  this  award  will  be 
expected  to  conduct  site-specific 
epidemiologic  and  operational  research 
activities  in  TB  which  rely  upon  the 
implementation  of  common,  agreed- 
upon  study  protocols.  Award  recipients 
will  be  expected  to  successfully 
compete  for  one  or  more  of  the  specific 
TB  research  projects  listed  below. 
Eligible  applicants  may  request  support 
for  activities  under  one  or  more  of  the 
following  three  separate  focus  areas.  See 
Attachments  1-3  in  the  application  kit 
for  details  under  each  focus  area: 

1.  Development  of  Contact 
Investigation  Self-Evaluation  Tools:  (See 
Attachment  1):  Assist  local  TB  control 
programs  in  building  local-level 
capacity  for  evaluation  of  contact 
investigation  processes  by  providing 
them  with  a  package  of  self-evaluation 
tools.  These  tools  will  enable  programs 
to  systematically  assess  contact 
investigation  processes  and  target 
programmatic  revisions  accordingly. 
The  package  will  include  economic 
evaluation  tools  to  show  how  program 
changes  will  impact  resource  use  and 
outcomes,  thus  enabling  programs  to 
plan  strategically.  The  package  of  tools 
will  be  pilot  tested  to  ensure  usefulness 
and  feasibility.  These  funds  will  give 
state  and  local  health  departments  the 
ability  to  develop  practical  evaluation 
tools,  based  on  the  CDC's 
Recommended  Framework  for 
Evaluation,  that  can  be  used  by  local  TB 
programs  to  use  local  data  to  evaluate 
contact  investigation  processes.  They 
will  also  provide  for  the  development  of 
educational  support  materials  to  enable 
local  level  program  staff  to  understand 
evaluation  principles  and  conduct  self- 
evaluations. 

2.  Improving  Contact  Investigations  in 
Foreign-Born  Populations:  (See 
Attachment  2)  Improve  contact 
identification  for  foreign-born  (FB)  TB 
cases.  Improve  completeness  and 
timeliness  of  screening  for  identified 
contacts  to  FB  TB  cases.  Improve  the 
interpretation  of  screening  results  for 
contacts  to  FB  TB  cases  in  [a]  the 
context  of  screening  results  for  US-bom 
contacts  to  the  same  cases  and  [b]  using 
serum  immunologic  profile  (IFN-gamma 
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and  TNF-alpha)  and  results  of  skin  test 
screening  with  non-tuberculous 
mycobacterial  antigens  to  aid 
interpretation  of  screening  results  for  FB 
contacts.  Improve  completion  of 
treatment  for  latent  TB  infection  for  FB 
contacts  to  pulmonary  TB  cases.  These 
funds  will  be  used  to  provide 
information  for  public  health  officials 
and  policy  makers  to  better  understand 
methods  for  conducting  contact 
investigations  in  FB  populations  and 
will  provide  improved  completeness 
and  timeliness  of  screening, 
interpretation  of  screening  results,  and 
treatment  for  latent  TB  infection  for  FB 
contacts  to  pulmonarv  TB  cases. 

3.  The  Unmeasured  Impact  of  the  TB 
Epidemic  on  TB  Programs  in  Health 
Departments:  (See  Attachment  3) 
Describe  the  burden  of  investigating, 
providing  diagnostic  and  treatment 
services,  and  conducting  contact 
investigations  for  persons  reported  as 
suspect  TB  cases  who  are  not 
subsequently  verified  as  a  TB  case  using 
the  public  health  surveillance  case 
definition  or  who  are  verified  as  a  TB 
case  but  do  not  meet  the  criteria  to  be 
included  in  the  area's  annual  morbidity 
reported  to  the  national  TB  surveillance 
system.  These  funds  will  be  used  to 
allow  state  or  local  public  health 
departments  to  provide  information  for 
public  health  officials  and  policy 
makers  to  better  understand  the  biirden 
of  TB  suspects  and  TB  patients  who  are 
not  included  in  annual  morbidity  TB 
counts.  In  addition,  they  will  be  used  to 
provide  a  template  for  approaches  to 
measuring  this  burden  that  may  be 
useful  in  other  jurisdictions  in  th^ 
futiire. 

Additional  background  information 
and  details  for  each  of  the  three  focus 
areas  are  provided  in  Attachments  1-3 
in  the  application  kit. 

B.  Eligible  Applicants 

Applications  for  this  cooperative 
agreement  award  are  limited  to  the 
official  public  health  agencies  of  States 
and  territories,  or  their  bona-fide  agents 
that  are  current  recipients  of  the 
Tuberculosis  Cooperative  Awards 
announced  in  PA  00001,  AND  which 
reported  200  or  more  TB  cases  in  1999. 
These  sites  cu-e  the  states  of  Alabama, 
Arizona,  California.  Florida,  Georgia, 
Illinois,  Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Virginia,  and 
Washington;  the  cities  of  Chicago, 
Houston,  Los  Angeles,  New  York,  San 
Diego  and  San  Francisco;  and  Puerto 
Rico. 


The  only  additional  requirement  of 
eligibility  applies  to  the  research 
activity  listed  in  Attachment  2  for 
"Improving  Contact  Investigations  in 
Foreign-Bom  Populations"  which 
includes  a  requirement  that  of  the 
reported  200  or  more  TB  cases  in  1999, 
at  least  100  must  be  among  foreign-bom 
persons.  Therefore,  eligible  applicants 
for  this  cooperative  agreement  would  be 
the  states  of  Arizona,  California,  Florida, 
Georgia,  Illinois.  Maryland, 
Massachusetts,  Minnesota,  New  Jersey, 
New  York,  North  Carolina. 
Permsylvania,  Texas,  Virginia,  and 
Washington  and  the  cities  of  Chicago, 
New  York,  Houston,  Los  Angeles,  San 
Diego,  and  San  Francisco. 

C.  Availability  of  Funds 

Approximately  $1,015,000  is  available 
in  FY  2000  to  fund  approximately  13 
awards.  See  Attachments  1 — 3  for  the 
specific  amount  of  funds  available  in 
each  focus  area. 

It  is  anticipated  that  awards  will  begin 
on  or  about  September  30,  2000,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Direct  Assistance 

Applicants  may  request  Federal 
personnel,  equipment,  or  supplies  as 
direct  assistance  in  lieu  of  a  portion  of 
financial  assistance. 

Use  of  Funds 

Categorical  funds  are  awarded  for  a 
specifically  defined  purpose  and  may 
not  be  used  for  any  other  purpose  or 
program.  Fimds  may  be  used  to  support 
persoimel  and  to  purchase  equipment, 
supplies,  and  services  directly  related  to 
project  activities.  Funds  may  not  be 
used  to  supplant  state  or  local  health 
department  funds  or  for  inpatient  care 
or  construction  of  facilities.  Funds  may 
not  be  used  to  purchase  drugs  for 
treatment.  In  addition,  recipients  must 
maintain  clear  audit  records  to  insure 
that  the  funding  awarded  under  this 
cooperative  agreement  is  used  toward 
the  activities  under  this  announcement 
and  remains  separate  from  any  funding 
the  recipient  may  be  awarded  under 
other  mechanisms. 

Funding  Preferences 

Funding  preferences  for  awards  under 
this  announcement  will  be  given  to 
those  applicants  who  have 
demonstrated  the  greatest  continued 


achievement  of  the  following  National 
TB  Program  Objectives: 

1.  At  least  90  percent  of  patients  with 
newly  diagnosed  TB,  for  whom  therapy 
for  one  year  or  less  is  indicated*,  will 
complete  therapy  within  12  months 
(*please  refer  to  the  definitions  in 
"Reported  Tuberculosis  in  the  United 
States,  1997"  for  more  information).  To 
obtain  a  copy  of  this  report,  you  may 
order  through  the  CDC  Website  http:// 
vrww.cdc.gov/nchstp/tb/  and  go  to 
online  ordering;  or  you  may  contact  the 
Communication  and  Education  Branch, 
Sherry  Hussain,  404-639-8135. 

2.  At  least  85  percent  of  infected 
contacts  who  are  started  on  treatment 
for  latent  TB  infection  will  complete 
therapy. 

3.  Completeness  of  RVCT  reporting  on 
HrV  status  for  at  least  75  percent  of  ^1 
newly  reported  TB  cases  age  25—44. 

In  addition,  funding  preference  will 
be  given  to  those  applicants  in  areas 
with  a  high  number  of  TB  cases  in 
foreign-bom  persons  and  other  high-risk 
populations  (e.g.,  HIV-infected  persons), 
and  to  applicants  with  a  high  number  of 
culture-positive  TB  cases  reported  in 
urban  and  rural  areas. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
Usted  under  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  conducting 
activities  listed  imder  2.  CDC  Activities. 
See  Attachments  1-3  for  specific 
Program  Requirements  for  each  focus 
area. 

E.  Application  Content 

Submit  separate  and  complete 
narrative  and  budget  sections  for  each 
specific  epidemiologic  and  operations 
research  focus  area  addressed.  For  the 
budget  section,  submit  a  separate  Form 
424A  (included  in  the  Application 
Package)  and  detailed  line-item 
justification  for  each  focus  area  project. 

Applications  for  each  of  the  focus 
areas  addressed  must  be  developed  in 
accordance  with  PHS  Form  5161-1 
(OMB  Number  0937-0189).  Pages  must 
be  clearly  numbered,  and  a  complete 
index  to  the  application  and  its 
appendices  must  be  included.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Materials 
which  should  be  part  of  the  basic  plan 
should  not  be  in  the  appendices. 

Please  label  each  application  request 
clearly.  See  Attachments  1-3  for 
specific  application  content  instructions 
for  each  focus  area. 
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F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
the  application  including  the  PHS  Form 
5161-1  (0MB  Number  0937-0189)  on  or 
before  July  28,  2000  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  stated  criteria 
by  an  independent  review  group 
appointed  by  CDC.  Evaluation  Criteria 
instructions  specific  to  each  focus  area 
may  be  found  in  Attachments  1-3. 

H.  Other  Requirements 

Technical  Reporting  Requirements: 
Provide  CDC  with  an  original  plus  two 
copies  of: 

1.  Annual  progress  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

2.  Financicil  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
report,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
announcement.  For  a  complete 
description  of  each.  See  Attachment  IV 
in  the  application  kit. 
AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-5     HTV  Program  Review  Panel 

Requirements 


AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction 
AR-10    Smoke- Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317E  of  the  Public  Health 
Service  Act.  42  U.S.C.  section  42  U.S.C. 
247b-6,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.947. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  Announcements 
can  be  found  on  the  CDC  homepcige  on 
the  Internet  address  http://www.cdc.gov 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements". 

To  obtain  additional  information, 
contact:  Carrie  Clark.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-2783.  Telephone  (770)  488- 
2783.  E-mail  address:  zri4@cdc.gov 

Programmatic  technical  assistance 
may  be  obtained  fi'om:  Juanita  Elder, 
Division  of  Tuberculosis  Elimination, 
National  Center  for  Prevention  Services, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Chfton  Road, 
NE.,  Mailstop  E-10,  Atlanta.  GA  30333, 
Telephone  (404)  639-8120,  Email 
Address:  jlc7@cdc.gov. 

Dated:  June  27,  2000. 
John  L.  WiUiams, 

Director.  Procurement  and  Grants  Office, 

Cen  ters  for  Disease  Con  trol  and  Preven  tion 

(CDC). 

[FR  Doc.  00-16718  Filed  6-30-00;  8:45  am] 

BILLING  CODE  416^1 8-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease.  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Fiscal  Year  2000 
Competitive  Supplemental  Funds  for 
Comprehensive  SID  Prevention 
Systems   Monitoring  Trends  in  STD 
Prevalence.  Tuberculosis,  and  HIV 
Risk  Behaviors  Among  Men  Who  Have 
Sex  With  Men,  PA#99000-H 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Fiscal  Year  2000  Competitive 
Supplemental  Fmids  for  Comprehensive  STD 
Prevention  Systems:  Monitoring  Trends  in 
STD  Prevalence,  Tuberculosis,  and  HIV  Risk 
Behaviors  among  Men  who  have  Sex  with 
Men,  PA#  99000-H. 

Times  and  Dates:  8:30  a.m.-9  a.m.,  August 
4,  2000  (Open),  9  a.m.-4:30  p.m.,  August  4. 
2000  (Closed). 

Place:  Centers  for  Disease  Control  and 
Prevention,  Corporate  Square,  Building  11, 
Conference  Room  2214,  Atlanta,  Georgia 
30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  99000- 
H. 

Contact  Person  for  more  Information:  Beth 
Wolfe.  Prevention  Support  Office,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  Corporate  Square  Office  Park,  11 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta,  Georgia  30329,  telephone  404/639- 
8025,  e-mail  eowl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  23.  2000. 
Carolyn  I.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CIDC). 
[FR  Doc.  00-16720  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Community-Based 
Strategies  To  Increase  HIV  Testing  of 
Persons  at  High  Risk  in  Communities 
of  Color,  PA#  00100 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 


Panel:  Community-Based  Strategies  to 
Increase  HIV  Testing  of  Persons  at  High  Risk 
in  Communities  of  Color,  PA#  00100. 

Times  and  Dates:  9  a.m.-12  p.m.,  August 
22,  2000  (Open),  12  p.m.^:30  p.m.,  August 
22,  2000  (Closed),  8:30  a.m.-4:30  p.m., 
August  23,  2000  (Closed),  8:30  a.m.^:30 
p.m..  August  24,  2000  (Closed),  8:30  a.m.- 
4:30  p.m.,  August  25,  2000  (Closed). 

P/ace:  Crowne  Plaza  Airport  Hotel,  1325 
Virginia  Avenue,  Atlanta,  GA  30344. 
Telephone  404/768-6660. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  00100. 

Contact  Person  For  More  Information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  Corporate  Square  Office  Park,  11 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta,  Georgia  30329,  telephone  404/639- 
8025,  e-mail  eowl@cdc.gov. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated.  June  23,  2000. 
Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

fFR  Doc.  00-16721  Filed  6-30-00;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease.  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Optimizing  Strategies 
to  Provide  Sexually  Transmitted 
Disease  (STD)  Partner  Services,  PA# 
00080. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Optimizing  Strategies  to  Provide 
Sexually  Transmitted  Disease  (STD)  Partner 
Services,  PA#  00080. 

Times  and  Dates:  8:30  a.m-9  a.m.,  August 

29.  2000  (Open).  9  a.m.-4:30  p-.m.,  August  29. 
2000  (Closed).  8:30  a.m.-4:30  p.m.,  August 

30,  2000  (Closed). 
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Place:  Centers  for  Disease  Control  and 
Prevention.  12  Corporate  Square  Boulevard, 
Building  12.  Conference  Rooms  1203  and 
1307.  Atlanta,  GA  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C.  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  00080. 

Contact  Person  for  more  Information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  Corporate  Square  Office  Park,  11 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta,  Georgia  30329,  telephone  404/639- 
8025,  e-mail  eowl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  23.  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-16722  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  416a-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Contro!  and 
Prevention 

Statement  of  Organization  Functions. 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human  ' 

Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  65  FR  30125-26,  dated 
May  10,  2000)  is  amended  to  retitle  the 
Office  of  Data  Processing  and  Services 
(ODPS),  National  Center  for  Health 
Statistics  (NCHS),  to  the  Office  of 
Information  Technology  and  Services, 
and  revise  the  functional  statement. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  title  and  functional 
statement  for  the  Office  of  Data 
Processing  and  Services  (CS3)  and  insert 
the  following: 

Office  of  Information  Technology  and 
Sendees  (CS3).  (1)  Participates  in  the 


development  of  policy,  long-range  plans 
and  programs  of  the  Center;  (2)  Directs, 
plans  and  coordinates  the  Information 
Services  and  Information  Technology 
Infrastructure  of  the  Center;  (3)  Provides 
IRM  policy  coordination  for  the  Center 
and  IRM  procurement  approval 
authority  for  software,  hardware  and 
systems  contract  support;  (4)  Provides 
liaison  with  other  public  and  private 
health  agencies,  foundations  and 
statistical  agencies  on  Information 
Technology  and  electronic  data 
dissemination  activities;  and  (5)  Serves 
as  the  focal  point  for  advanced 
Information  Technology  infrastructure 
research  activities  for  NCHS-wide 
systems  and  in  that  capacity  represents 
NCHS  in  developing  technology 
partnerships  with  other  agencies  both 
public  and  private. 

Dated:  June  18,  2000. 
Jeffrey  P.  Kopian, 
Director. 

[FR  Doc.  00-16791  Filed  6-30-00;  8:45  am] 
BILLING  CODE  4160-18-41 


DEPARTMENT  Of  -tA.' -  AN3 
HUMAN  SERVICES 

Food  and  Drug  Admi-syation 
[Docket  No.OOF-1366] 

Nippon  Shokubai;  Filing  of  Food 
Addftive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Nippon  Shokubai  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  methylmethacrylate- 
trimethylolpropane  trimethacrylate 
copolymer  as  an  antiblocking  agent  in 
linear  low-density  polyethylene 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409Cb)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  0B4713)  has  been  filed  by 
Nippon  Shokubai,  c/o  Keller  & 
Heckman,  1001  G  St.,  NW.,  suite  500 
West,  Washington,  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1520 
Olefins  polymers  (21  CFR  177.1520)  to 
provide  for  the  safe  use  of 
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methyimethacrylate-trimethylolpropane 
trimethacrylate  copolymer  as  an 
antiblocking  agent  in  linear  low-density 
polyethylene  intended  for  use  in  contact 
with  food.  The  agency  has  also 
determined  under  21  CFR  25.32(i)  that 
the  petitioned  action  would  be  of  the 
type  that  would  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
would  be  required. 

Dated:  May  16,  2000. 
Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nu  trition. 
[FR  Doc.  00-16725  Filed  6-30-00;  8:45  am] 

BILLING  CODE  4160-01-f 


DEPARTMENT  OP  HEALTH  AND 

HUMAN  SERVICES 

Health  Resources  anfl  Services 
Administration 

Children  s  Hospitais  jcaduate  Medical 
Education  iCHGME    Pfoqram 
Conference 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Correction. 

In  notice  document  00-15901 
appearing  on  page  39151  in  the  issue  of 
Friday,  June  23,  2000,  make  the 
followdng  correction: 

On  page  39151,  in  the  first  column,  in 
the  first  paragraph,  fourteen  lines  down, 
the  second  to  last  sentence  should  read 
as  follows: 

"To  do  so,  dial:  800-545-4387,  then 
enter  the  access  code  ID  #  M31053,  or 
700-991-1738  (for  Federal  Government 
employees),  then  enter  the  access  code 
ID  #28353." 

Dated:  June  29,  2000. 
Jane  M.  Harrison, 

Director  of  Policy  Review  and  Coordination. 
[FR  Doc.  00-16865  Filed  6-30-00;  8:45  am] 

BtLUNG  CODE  4160-1 5-P 


DEPAR^MEN-^  OF  THE  INTERIOR 

O^Ke  ot  the  Secretary 

National  invasive  Speces  Council; 

Listening  Sessions  for  mpu'  to  the 
Development  of  the  Nationa>  Invasive 
Species  Management  ^an 

AGENCY:  National  Invasive  Species 
Council,  Interior. 
ACTION:  Notice  of  regional  public 
listening  sessions. 


SUMMARY:  This  notice  is  published  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  {Pub. 
L.  92-463).  Pursuant  to  Executive  Order 
13112,  the  National  Invasive  Species 
Council  (NISC)  on  behalf  of  the  Invasive 
Species  Advisory  Committee  (ISAC)  is 
holding  regional  public  listening 
sessions  in  five  locations  for  the  first 
round  of  public  input  to  the  National 
Invasive  Species  Management  Plan 
(Management  Plan)  under  development 
by  the  NISC.  A  compilation  of  working 
group  recommendations  will  be 
available  at  the  meeting  and  through  the 
Council's  website  (invasivespecies.gov) 
on  or  about  July  7,  2000.  These 
recommendations  will  be  used  to 
develop  the  framework  and  strategies  of 
a  draft  plan. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  ISAC/Council  listening 
sessions  dates  and  locations. 
ADDRESSES:  Comments  and  statements 
should  be  sent  to  Kelsey  Passe,  Program 
Analyst,  National  Invasive  Species 
Council,  1951  Constitution  Ave.,  NW, 
Room  320,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Passe  or  Alexis  Gutierrez  at  (202) 
208-6336;  FAX  (202)  208-1526;  email: 
kelsey_passe@ios.doi.gov  or 
alexis_gutierrez@ios.doi.gov;  Phone: 
(202)  208-6336;  Fax:  (202)  208-1526. 
Coimcil  website  (available  on  or  about 
7/10/2000):  http:// 
www.invasivespecies.gov. 

SUPPLEMENTARY  INFORMATION:  In  1997, 
more  than  500  scientists  and  land  and 
resource  managers  from  across  the  U.S. 
wrote  the  Administration  to  express 
their  concerns  about  invasive  species 
and  the  federal  government's  lack  of  ' 
coordinated  actions  to  address 
biological  invaders.  In  response  to  the 
letter  and  to  the  growing  concern 
associated  with  invasive  species,  the 
Administration  issued  Executive  Order 
13112  on  February  3,  1999. 

EO  13112  establishes  a  National 
Invasive  Species  Council  (NISC)  which 
is  to  provide  national  leadership 
regarding  invasive  species.  The  Council 
is  to  ensure  that  Federal  agency 
activities  concerning  invasive  species 
are  coordinated,  complementary,  cost- 
efficient,  and  effective. 

The  NISC  includes  the  Secretary  of 
State,  the  Secretary  of  the  Treasury,  the 
Secretary  of  Defense,  the  Secretary  of 
the  Interior,  the  Secretary  of 
Agriculture,  the  Secretary  of  Commerce, 
the  SecretEuy  of  Transportation,  and  the 
Administrator  of  the  Environmental 
Protection  Agency.  The  Council  is  Co- 
Chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce. 


The  NISC  is  required  to  produce  a 
Management  Plan  in  August,  2000.  The 
Management  Plan  will  encourage 
planning  and  action  at  the  local,  tribal, 
State,  reg^ional,  and  ecosystem-based 
levels;  develop  recommendations  for 
international  cooperation;  provide 
guidance  on  incorporating  prevention 
and  control  of  invasive  species  into  the 
National  Environmental  Policy  Act; 
facilitate  development  of  a 
conmiunication  network  to  document, 
evaluate,  and  monitor  impacts  from 
invasive  species  on  the  economy,  the 
environment,  and  human  health;  and 
initiate  the  development  of  an 
information-sharing  system  that 
facilitates  the  exchange  of  information 
concerning  invasive  species. 

The  NISC,  in  order  to  address  the 
requirements  of  EO  13112,  established 
the  Invasive  Species  Advisory 
Committee  which  consists  of  qualified 
representatives  from  outside  of  the 
Federal  government.  Their  role  is  to 
provide  stakeholder  input  to  help  the 
NISC  achieve  the  goals  and  objectives  of 
the  Executive  Order. 

Management  Plan — Scope  and 
Objectives 

Working  groups,  including  federal 
and  non-federal  members,  were 
convened  this  spring  to  provide  the 
ISAC  and  the  Council  advice  on  what 
elements  were  most  important  to 
include  in  the  first  edition  of  the 
National  Invasive  Species  Management 
Plan.  The  six  working  groups  include 
the  following: 

1.  Communication,  Outreach,  and 

Education 

2.  International  Activities  and 

Cooperation 

3.  Policy  and  Regulation 

4.  Research,  Information  Sharing, 

Documentation  and  Monitoring 

5.  Risk  Analysis  and  Prevention 

6.  Management  (Control  and 

Restoration) 
Working  groups  were  organized  with 
federal  and  non-federal  co-leaders.  The 
groups  have  and  continue  to  utilize 
electronic  communications  (email, 
listservers,  and  web-based  postings)  to 
accelerate  development  of  Management 
Plan  input.  The  vision  or  scoping 
statements  developed  by  each  working 
group  reflect  a  more  specific  refinement 
of  the  draft  guiding  principles  adopted 
by  the  ISAC.  Priority  issues  have  been 
identified  and  the  groups  have 
developed  draft  responses  or  actions  to 
be  taken  for  consideration  by  the  ISAC. 
As  part  of  the  management  planning 
process,  model  projects  will  be 
identified  which  improve  coordination 
and  effectiveness  and  stimulate  local 
action. 


The  working  groups  provided  Council 
staff  with  summary  information 
regarding  the  priority  recommendations 
the  Management  Plan  should  include 
when  the  draft  plan  is  ready  for  public 
comment  and  publication  in  the  Federal 
Register  in  August,  2000.  After  issuance 
uf  the  plan  in  the  fall,  the  working 
groups  will  help  implement  the  plan 
and  begin  developing  input  for  its 
biennial  revision. 

A  compilation  of  the  working  group 
recommendations  will  be  available  on 
the  Council  website, 
invasivespecies.gov  on  or  about  July  7, 
2000.  Initial  comments  from  Federal 
agencies.  State  agencies,  and  the  public 
(via  the  listening  sessions  and  website 
responses)  will  be  incorporated  into  a 
drait  plan  for  discussion  by  the  ISAC  at 
their  meeting  in  Seattle,  WA,  on  August 
2  and  3.  A  second  draft  will  be 
completed  by  the  end  of  August,  for  a 
60  or  90  day  comment  period  in  the 
Federal  Register. 

Focus  Questions 

1.  What  are  the  most  effective 
methods  for  gathering  and 
disseminating  information  on  invasive 
species  and  information  on  federal  and 
non-federal  activities  regarding  invasive 
species? 

2.  What  is  the  best  way  to  improve, 
expand,  and  implement  an  invasive 
species  risk  analysis  or  screening 
process? 

3.  What  is  the  most  effective  way  to 
communicate  with  interested  parties 
before  and  during  critical  decision 
making  activities? 

4.  Wnat  is  the  best  way  to  encourage 
and  involve  key  groups  or  individuals 
in  implementing  actions  to  address 
invasive  species  problems? 

5.  Is  there  an  immediate  project  or 
action  involving  multiple  regions, 
states,  or  interest  groups  that  would 
address  a  significant  invasive  species 
issue?  In  your  opinion,  what  should  be 
the  federal  government's  role  in 
implementing  this  project  or  action? 

ISAC  Council  Listening  Sessions 

(1)  July  12,  Oakland,  Cahfomia.  9  am- 
12  noon.  Elihu  Harris  State  Building,  1st 
Floor  Auditoriiun,  1515  Clay  Street. 

(2)  July  14,  Chicago,  Illinois.  9  am-3 
pm.  EPA  Regional  Office,  12th  Floor 
Conference  Center,  Lake  Michigan 
Room,  n  West  Jackson  Boulevard. 

(3)  July  14,  Denver,  Colorado.  9  am- 
2  pm.  Executive  Tower  Hotel, 
Symphony  Ballroom,  1405  Curtis  Street. 

(4)  July  17,  Albany,  New  York.  1  pm- 
5  pm.  Marriott,  Grand  Ballroom  Area, 
189  Wolf  Road. 

(5)  July  20,  West  Palm  Beach,  Florida. 
1  pm-5  pm.  South  Florida  Water 


FedtTal  Register  '\  ol.  65,  No.  128/Monday,  July  3,  2000/Notice^ 


41081 


Management  District  Headquarters 
Building,  B-1,  3301  Gun  Club  Road. 

Anyone  wishing  to  make  an  oral 
presentation  at  a  public  listening 
session  may  do  so  without  prior 
arrangement.  Presenters  will  be 
recognized  on  a  first-come,  first-served 
basis,  and  comments  will  be  limited 
based  on  the  time  available  and  the 
number  of  presenters.  The  presentation 
should  identify  the  name  and  affiliation 
of  the  individual.  Written  presentation 
material  may  be  provided  to  the  staff  for 
supplement  to  the  coiut  reporter's 
record.  Written  statements  will  be 
accepted  at  the  meeting,  or  may  be 
mailed  or  faxed  to  the  NISC  office. 
Those  wishing  to  provide  initial 
comments,  but  who  are  unable  to  attend 
one  of  the  listening  sessions,  may  send 
written  comments  to  Kelsey  Passe  (see 
address  below)  by  COB  July  21 ,  2000. 

Persons  vdth  disabilities  who  require 
accommodations  to  attend  or  participate 
in  these  meetings  should  contact  Kelsey 
Passe,  at  202-208-6336  or 
kelsey_passe@ios.doi.gov,  by  COB  July 
6,  2000. 

Dated:  June  28,  2000. 
A.  Gordon  Brown, 

Acting  Co-Executive  Director,  National 
Invasive  Species  Council. 
[FR  Doc.  00-16735  Filed  6-28-00;  3:16  pm] 
BILUNG  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  ot  Land  Management 

[AZ-060-1 230-00-PAl 

Cocoraque  Butie  Area  use  '-avel 
Restriction 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  order  restricts  all 
motorized  vehicle  use  year  round  on 
public  lands  in  the  Cocoraque  Butte  area 
in  the  Tucson  Field  Office,  Arizona.  The 
existing  Off  Highway  Vehicle  (OHV)  use 
designation  limiting  motorized  travel  to 
existing  roads  and  trails  established  in 
the  Phoenix  Resource  Management  Plan 
remains  unchanged.  This  order  is  issued 
under  the  authority  of  43  CFR  8364.1. 

The  affected  public  leuid  includes 
approximately  480  acres  generally 
located  south  of  the  Cocoraque  Ranch 
Road,  in 

Gila  and  Salt  River  Meridian,  Arizona  T.14 
.S  R  10  E.,  sec.  8.  Pima  County,  Arizona 

EFFECTIVE  DATES:  The  restrictions  shall 
be  effective  immediately  until  rescinded 
or  modified  by  the  Authorized  Officer. 
SUPPLEMENTARY  INFORMATION: 


Current  OHV  use  designations  limit 
motorized  vehicle  travel  to  existing 
routes  in  the  Cocoraque  Butte  area, 
which  contains  significant  cultural 
values  that  are  fragile  and  easily 
damaged  or  destroyed  through 
intentional  or  unintentional  actions. 
Public  use  in  the  affected  area  in 
increasing  and  expected  to  grow  as 
public  awareness  of  the  area  increases. 
Adverse  impacts  fi-om  damage  to  fragile 
and  irreplaceable  resources  have 
occurred  and  are  likely  to  continue 
unless  management  action  is  taken.  The 
use  restrictions  excluding  motor  vehicle 
use  within  the  affected  area  will  reduce 
the  potential  adverse  impacts  on  fragile 
resource  values. 

The  Cocoraque  Butte  area  described 
herein  will  be  subject  to  the  following 
use  restriction:  Uriless  otherwise 
authorized,  no  person  shall  use,  drive  or 
operate  any  motor  vehicle  in  the 
restricted  area.  Persons  who  are  exempt 
from  the  restriction  include:  (1)  Any 
Federal,  State,  or  local  officers  engaged 
in  fire,  emergency  or  law  enforcement 
activities;  (2)  BLM  employees  engaged 
in  official  duties;  (3)  Persons  authorized 
by  BLM  to  operate  motorized  vehicles 
within  the  restricted  area.  Non 
motorized  access  or  use  is  not  affected 
by  this  restriction. 

The  area  affected  by  this  order  will  be 
posted  with  appropriate  regulatory 
signs.  Additional  information  is 
available  in  the  Tucson  Field  Office  at 
the  address  showrn  below. 
PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $100,000  and/or  imprisonment 
not  to  exceed  12  months. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Jesse  Juen,  Field  Manager,  Tucson  Field 
Office,  12661  East  Broadway  Boulevard. 
Tucson,  Arizona  85748;  (520)  722-4289. 

Jesse  J.  Juen, 

Field  Manager. 

[FR  Doc.  00-16461  Filed  6-30-00:  8:45  am) 

BtUJNG  CODE  4310-^2-M 


DEPAR  TMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-1 4000-00-1 61 0-00] 

jntenn-  '  avei  Limitations  to  Motorized 

a"c  Mecnanzed  Vehicles  in  the  Roan 

p  aieai.  A^ea;  Colorado 

AGENCY:  hiureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
motorized  and  mechanized  travel, 
except  snowmobiles  operating  on  snow, 


41082 


Federal  Rpoister/ Vol.  65,  No.  128 /Monday,  July  3,  2000 /Notices 


are  limited  to  designated  routes 
yearround.  The  affected  public  land  is 
generally  known  as  the  Roan  Plateau  or 
the  Roan  Cliffs.  The  affected  public  land 
is  located  northwest  of  Rifle,  Colorado 
in  Garfield  County.  The  travel  order 
specifically  encompasses, 
approximately  53,  916  acres  public 
lands  in  T.  5  S.,  R.  93  W.,  Sections  fr, 

7,  8,  17,  18,  19,  20.  29.  30.  31.  32;  T.  5 
S..  R  94  W.,  Sections  1,  2.  3.  4.  5.  6,  7, 

8,  9,  10.  11,  12,  13,  14,  15,  16,  17.  18. 

19.  20.  21,  22,  23.  24.  25,  26.  27,  28,  29, 

30.  31.  32,  33.  34.  35.  36;  T.  5  S..  R  95 
W..  Sections  1.  2,  4, 11,  12,  13,  14.  23. 
24,  25,  26,  35,  36;  T.  6  S.,  R  94  W., 
Sections  2,  3.  4.  5.  6,  7.  8,  9,  10,  17.  18, 
19;  T.  6  S.  R.  95  W.  Sections  1.  2.  3.  4. 
5,  6.  7,  8.  9,  10,  11.  12,  13.  15.  16,  17,19. 

20,  21,  22,  23.  24.  25,  26,  27,  28,  29,  30. 

31.  32.  33;  T.  6  S.  R.  96  W.,  Sections  25, 
26.  35,  36;  T.  7  S.,  R.  95  W.,  Section  6; 
T.  7  S.,  R.  96  W.,  Section  1;  6th 
Principal  Meridian:  Garfield  County. 

This  action  is  in  accordance  with  the 
Glenwood  Springs  Resource 
Management  Plan  (RMP).  Record  of 
Decision  {BLM,  1984).  This  order, 
issued  under  the  authority  of  43  CFR 
8364.1  and  43  CFR  8341.2(a),  is 
established  because  there  are  currently 
no  travel  designations  for  the  area.  The 
interim  travel  designations  are  needed 
as  a  temporary  measure  to  halt  and 
mitigate  the  proliferation  of  roads  and 
trails,  caused  by  cross-country  travel, 
which  results  in  unacceptable  damage 
to  vegetation,  soils,  wildlife  habitat,  and 
other  natural  resources  as  well  as 
creating  user  conflicts.  Any  cross- 
coimtry  use  of  motorized  or  mechanized 
transport  off  designated  routes  is 
prohibited.  This  travel  order  does  not 
apply  to  foot  or  horseback  travel. 
EFFECTIVE  DATES:  The  travel  limitations 
become  effective  immediately  upon 
publication  of  this  notice  in  the  Federal 
Register  and  will  remain  in  effect  until 
the  Glenwood  Springs  Field  Office  RMP 
is  amended.  The  RMP  amendment 
process  is  scheduled  to  begin  in  October 
of  the  year  2000.  The  planning  process 
may  result  in  a  decision  by  the 
authorized  officer  to  maintciin,  rescind 
or  modify  these  interim  travel 
designations. 

SUPPLEMENTARY  INFORMATION:  In 
November.  1997  Public  Law  105-85 
directed  the  transfer  of  jurisdiction  of 
the  area  formally  known  as  the  Naval 
Oil  Shale  Reserve  (NOSR)  from  the 
Department  of  Energy  (DOE)  to  the 
BLM.  The  transfer  directed  that  the 
lands  be  managed  in  accordance  with 
laws  applicable  to  public  lands.  BLM 
has  been  providing  custodial  surface 
management  on  the  NOSR  for  many 
years  under  a  Memorandum  of 


Understanding  with  DOE.  In  fact,  the 
1984  Glenwood  Springs  Field  Office 
(GSFO),  Resource  Management  Plan 
(RMP).  includes  the  NOSR  lands  and 
provides  management  direction  for 
some  activities.  However,  some  major 
land  use  allocation  decisions,  like  travel 
management  were  not  included  in  the 
1984  RMP. 

Visitors  will  notice  little  change  in  the 
routes  open  for  travel  since  the  existing 
network  of  travel  routes  have  been 
essentially  designated  as  open.  The  area 
and  routes  affected  by  this  order  will  be 
posted  with  appropriate  regulatory  signs 
and  information  in  such  a  maimer  and 
location  as  is  reasonable  to  bring 
prohibitions  to  the  attention  of  visitors. 
Information,  including  an  updated  map 
of  the  designated  routes  (Roan  Plateau 
Visitor  Guide  and  Map),  is  available 
from  the  Glenwood  Springs  Field  Office 
at  the  addresses  shown  below. 

Persons  who  are  exempt  from  the 
restrictions  include:  (l)  Any  Federal, 
State,  or  local  officers  engaged  in  fire, 
emergency  and  law  enforcement 
activities;  (2)  BLM  employees  engaged 
in  officicJ  duties;  (3)  Persons  authorized 
to  travel  off  designated  routes  via  travel 
authorizations  from  the  Glenwood 
Springs  Field  Office. 

Penalties:  Any  person  who  fails  to 
comply  with  the  provisions  of  this  order 
may  be  subject  to  penalties  outlined  in 
43  CFR  8360.0-7. 
addresses:  Field  Office  Manager, 
Glenwood  Springs  Field  Office.  Bureau 
of  Land  Management,  50629  Highway  6 
&  24.  P.O.  Box  1009,  Glenwood  Springs, 
CO  81602 

FOR  FURTHER  INFORMATtON  CONTACT: 
Brian  Hopkins,  (970)  947-2840. 

Steve  Bennett. 

Acting  Glenwood  Springs  Field  Office 

Manager. 

[FR  Doc.  00-16780  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Minor  Boundary  Revision 

SUMMARY:  This  notice  announces  a 
minor  boundary  revision  to  add 
approximately  0.181  of  an  acre  of  land 
at  the  Dayton  Aviation  Heritage 
National  Historical  Park,  Dayton,  Ohio. 
The  National  Park  Service  has 
determined  this  boundary  revision  is 
necessary  to  facilitate  preservation  of 
the  historically  important  Wright 
Brothers  Print  Shop  Building,  adjacent 
Aviation  Trail  Building,  and  maintain 
an  overall  cost-savings  for  the 
renovation  projects  proposed  at  the 


Dayton  Aviation  Heritage  National 
Historical  Park.  This  boundary  revision 
will  contribute  to  the  proper  care  and 
management  of  the  Dayton  Aviation 
Heritage  National  Historical  Park,  and 
protect  the  immediate  envirorunent  of 
the  park  unit  for  the  benefit  and 
enjoyment  of  present  and  future 
generations. 

Public  Notice.  This  minor  boundary 
revision  was  published  for  public 
comments  in  the  Dayton  Daily  News  on 
August  16,  23.  and  30.  The  forty-five 
day  public  comment  period  ended 
October  14,  1999.  No  public  comments 
were  received  in  response  to  this 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Dayton  Aviation 
Heritage  National  Historic  Park,  P.O. 
Box  9280,  Dayton.  Ohio  45409  (UPS  or 
Federal  Express  address — c/o  Wright 
Cycle  Company,  22  South  Williams 
Street,  Dayton,  Ohio  45407),  or  by 
telephone  (937)  225-7705 
SUPPLEMENTARY  INFORMATION:  16  U.S.C. 
4601-9(c)  authorizes  the  Secretary  of 
the  Interior  to  make  this  boundary 
revision.  Notice  is  hereby  provided  that 
the  boundary  of  Dayton  Aviation 
Heritage  National  Historical  Park  is 
revised,  effective  as  of  the  date  of  this 
notice,  to  include  approximately  0.18  of 
an  acre  of  land  of  privately  owned  land, 
and  0.01  of  an  acre  of  land  of  publicly 
owned  land  within  the  Da>'ton  Aviation 
Heritage  National  Historical  Park 
located  in  Montgomery  Coimty,  Ohio. 
The  legal  description  of  these  tracts  of 
lands  are  as  follows: 

TRACT  101-08 — containing  an  area  of 
0.18  of  an  acre,  more  or  less,  situated  in 
the  City  of  Dayton,  Coimty  of 
Montgomery,  State  of  Ohio,  and  being 
part  of  Lot  Number  6316  of  the  Revised 
and  Consecutive  Lot  Numbers  of  the 
City  of  Dayton  and  being  more 
particularly  described  as  follows: 

Beginning  at  a  cut  cross  set  at  the 
Southwest  Corner  of  said  Lot  Number 
6315  also  being  the  intersection  of  the 
east  right-of-way  line  of  South  Williams 
Street  (60.0  feet  wide)  and  the  north 
right-of-way  line  of  Sanford  Court  (16.5 
feet  wide);  Thence,  North  72°  37'  54" 
East,  along  the  south  boundary  of  said 
Lot  6315  Tract  2,  a  distance  of  97.46  feet 
to  the  point  of  beginning,  also  being  the 
southeast  comer;  Thence  North  16°  52' 
59"  West,  along  the  eastern  boundary  of 
Lot  6315  Tract  2.  a  distance  of  90.48 
feet;  Thence  North  16°  52'  59"  West, 
along  the  eastern  boundary  of  Lot  6315 
Tract  2A.  a  distance  of  72.53  feet; 
Thence  North  72°  37'  54"  East,  along 
West  Third  Street,  a  distance  of  48.15 
feet;  Thence  South  17°  33'  36"  East,  a 
distance  of  163.00  feet;  Thence  South 
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II 


72°  37'  54"  West,  a  distance  of  50.07 
feet,  and  the  point  of  beginning;  and 

TRACT  101-09 — containing  an  area  of 
0.001  of  an  acre,  more  or  less,  situated 
in  the  City  of  Dayton,  County  of 
Montgomery,  State  of  Ohio,  and  being 
part  of  Sanford  Court  of  the  City  of 
Dayton  and  being  more  particularly 
described  as  follows: 

Beginning  at  a  cut  cross  set  at  the 
Southwest  Corner  of  said  Lot  Number 
6315  also  being  the  intersection  of  the 
east  right-of-way  line  of  South  Williams 
Street  (60.0  feet  wide)  and  the  north 
right-of-way  line  of  Sanford  Coiul  (16.5 
feet  wide):  Thence,  North  72°  37'  54" 
East  along  the  Northern  right-of-way 
line  of  said  Lot  Number  6315,  a  distance 
of  97.46  feet  to  the  point  of  beginning; 
Thence,  North  72°  37'  54"  East,  a 
distance  of  50.07  feet  to  an  iron  pin  set; 
Thence,  South  17°  33'  36"  East,  a 
distance  of  8.25  feet  to  the  centerline  of 
Sanford  Court;  Thence,  South  72°  37' 
54"  West,  a  distance  of  50.07  feet  to  a 
point  in  the  centerline  of  Sanford  Court; 
Thence,  North  16°  52'  59"  West,  a 
distance  of  8.25  feet  to  an  iron  pin  set, 
and  the  place  of  beginning. 

The  National  ParK  Service  has 
prepared  a  map  bearing  drawing 
nimiber  362/80,009,  dated  July  19,  1999, 
which  depicts  the  specific  real  property 
for  inclusion  within  the  historic  park. 
Copies  of  this  map  are  available  at  the 
following  three  locations:  The 
Department  of  the  Interior,  National 
Park  Service,  Land  Resources  Division, 
1849  "C"  Street,  NW,  Room  2444, 
Washington,  D.C.  20240;  The  National 
Park  Service,  Midwest  Region  Office, 
1709  Jackson  Street,  Omaha,  NE  68102; 
and  Superintendent,  Dayton  Aviation 
Heritage  National  Historic  Park,  at  the 
address  given  above. 

Dated:  November  24,  1999. 
William  W.  Schenk. 
Regional  Director,  Midwest  Region. 
[FR  Doc.  00-16704  Filed  6-30-00;  8:45  am] 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  Service  Concession 
Contract  Franchise  Fees 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  Regarding  Franchise  Fee 
Determination 

summary:  On  February  6,  1998,  the 
National  Park  Ser\ice  (NPS)  published 
in  the  Federal  Register  a  notice 
regarding  the  continuation  of  guidelines 
for  determining  franchise  fees  for  NPS 
concession  contracts.  On  November  13, 


1998,  Title  IV  of  Public  Law  105-391 
amended  NPS  statutory  authorities 
regarding  concession  contracts, 
including  provisions  concerning 
fi-anchise  fees.  This  notice  provides  the 
public  with  information  as  to  NPS 
concession  contract  franchise  fee 
determinations  under  the  terms  of  Title 
IV  of  Public  Law  105-391. 

EFFECTIVE  DATE:  On  or  before  August  2, 

2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Orlando,  Concession  Program 
Manager,  National  Park  Service,  1849  C 
Street.  NW,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  the 
February  b,  1998,  Federal  Register 
notice  concerning  NPS  franchise  fee 
determinations  re-adopted  those 
portions  of  the  NPS  concession 
contracting  guidelines  (NPS-48)  that 
concern  determinations  of  concession 
contract  franchise  fees,  including 
determinations  of  franchise  fees  for  new 
{or  reviewed)  concession  contracts  and 
possible  adjustments  to  the  franchise 
fees  of  existing  concession  contracts 
during  their  term.  On  April  17,  2000, 
NPS  published  in  the  Federal  Register 
final  new  regulations  for  the  NPS 
concession  contracting  program  (36  CFR 
Part  51). 

Title  IV  of  Public  Law  105-391 
repealed  the  statutory  authorities  imder 
which  the  franchise  fee  guidelines  were 
developed.  In  addition,  Section  407  of 
Public  Law  105-391  established  new 
statutory  authorities  and  policies 
regarding  NPS  concession  contract 
franchise  fees.  Title  IV  of  Public  Law 
105-391  also  included  other  provisions 
that  have  implications  for  concession 
contract  franchise  fees,  including, 
without  limitation,  the  establishment  of 
leasehold  surrender  interest  in  certain 
capital  improvements  constructed 
pursuant  to  a  concession  contract. 

Section  407(a)  of  Public  Law  105-391 
reads  as  follows: 

SEC.  407(a).  A  concession  contract  shall 
provide  for  payment  to  the  government  of  a 
franchise  fee  or  such  other  monetary 
consideration  as  determined  by  the  Secretary, 
upon  consideration  of  the  probable  value  to 
the  concessioner  of  the  privileges  granted  by 
the  particular  contract  involved.  Such 
probable  value  shall  be  based  upon  a 
reasonable  opportimity  for  net  profit  in 
relation  to  capital  invested  and  the 
obligations  of  the  contract.  Consideration  of 
revenue  to  the  United  States  shall  be 
subordinate  to  the  objectives  of  protecting 
and  preserving  park  areas  and  of  providing 
necessary  and  appropriate  services  for 
visitors  at  reasonable  rates. 

In  light  of  the  enactment  of  Title  FV 
of  Public  Law  105-391,  NPS  hereby 
withdraws  Chapter  24,  Section  D 
("Franchise  Fee")  of  NPS-48  as 


outdated.  The  terms  and  conditions  of 
current  concession  contracts  and 
permits  remain  in  effect  except  as  may 
otherwise  be  provided  by  Section  415(a) 
of  Pubhc  Law  105-391. 

Until  such  time  as  NPS  may  adopt 
more  specific  new  franchise  fee 
determination  guidelines  reflecting  the 
terms  and  conditions  of  Title  IV  of 
Public  Law  105-391,  NPS  will  establish 
minimvun  franchise  fees  for  new  (or 
renewed)  concession  contracts  on  a  case 
by  case  basis  in  accordance  with  the 
terms  of  Section  407(a)  of  Public  Law 
105-391  and  will  include  the  proposed 
minimum  franchise  fee  in  concession 
contract  prospectuses  issued  pursuant 
to  36  CFR  part  51.  The  establishment  of 
minimum  franchise  fees  will  consider 
the  probable  value  to  the  concessioner 
of  the  privileges  to  be  granted  by  the 
new  contract.  This  probable  value  will 
be  based  upon  a  reasonable  opportimity 
for  net  profit  in  relation  to  capital 
invested  and  the  obligations  of  the 
contract.  Consideration  of  revenue  to 
the  United  states  shall  be  subordinate  to 
the  objectives  of  protecting  and 
preserving  park  areas  and  of  providing 
necessary  and  appropriate  services  for 
visitors  at  reasonable  rates. 

Dated:  June  27,  2000. 
Maureen  Finnerty, 

Associate  Director,  Park  Operations  and 
Education. 

[FR  Doc.  00-16783  Filed  6-3O-O0;  8:45  ami 
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DEPARTMENT  OF  THE  IffTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement 
and  Comprehensive  Management  Plan; 
Merced  Wild  and  Scenic  River 
Yosemite  Nationai  Park    Maoera  and 
Mariposa  Counties.  California.  Notice 
of  Availability 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190,  as 
amended),  and  the  Council  of 
Enviromnental  Quality  regulations  (40 
CFR  1500),  the  National  Park  Service, 
Department  of  the  Interior  has  prepared 
a  Final  Environmental  Impact  Statement 
identifying  and  evaluating  five 
alternatives  for  a  Merced  Wild  and 
Scenic  River  Comprehensive 
Management  Plan  (Merced  River  Plan) 
for  segments  of  the  river  within  lands 
managed  by  the  National  Park  Service  at 
Yosemite  National  Park,  California. 
Potential  impacts,  and  appropriate 
mitigation  measures,  are  assessed  for 
each  alternative.  Responses  to  public 
comment  are  provided  in  the  document. 


When  approved,  the  plan  will  guide 
management  actions  during  the  next  15- 
20  years  which  are  necessary  to  protect 
and  enhance  the  "Outstandingly 
Remarkable  Values"  (ORVs)  for  which 
the  river  was  designated,  pursuant  to 
the  Wild  and  Scenic  Rivers  Act,  as 
amended  (16  U.S.C.  1271). 

Proposal:  The  proposed  Merced  River 
Plan  (Alternative  2 — Preferred)  would 
provide  management  direction  for  the 
Merced  Wild  and  Scenic  River  by 
establishing  seven  management 
elements:  ORVs,  boundaries, 
classifications.  Section  7  determination. 
River  Protection  Overlay  (RPO), 
management  zoning,  and  reseeu'ch  and 
monitoring.  The  Wild  and  Scenic  Rivers 
Act  requires  the  first  four  elements;  the 
final  three  elements  were  developed  in 
the  Merced  River  Plan  to  respond  to  the 
Act's  requirement  to  protect  and 
enhance  ORVs.  This  plan  modifies  the 
ORVs,  boundaries  and  classifications 
from  the  present  situation  to  respond  to 
public  comment,  to  more  accurately 
respond  to  the  Wild  and  Scenic  Rivers 
Act,  and  to  reflect  updated  information. 
The  proposed  alternative  presents  the 
management  elements  to  guide  futiu-e 
decision-making  and  management 
actions  with  the  intent  that  natural 
processes  will  prevail. 

Alternatives:  In  addition  to  the 
proposal,  four  other  alternatives  are 
identified  and  analyzed.  Alternative  1 
("no  action")  is  a  continuation  of  the 
existing  situation,  based  on  the  ORVs, 
boundaries,  and  classifications  as 
published  in  the  1996  Draft  Yosemite 
Valley  Housing  Plan/Supplemental  EIS. 
If  approved.  Alternative  1  will  not 
implement  the  three  management 
elements — establishment  of  a  RPO, 
management  zoning,  and  a  research  and 
monitoring  program — that  are  not 
required  by  the  Act.  Nor  would  it 
present  the  specific  Section  7 
determination  process  outlined  in  the 
proposed  action. 

Alternative  3  differs  from  the 
proposed  alternative  (Alternative  2) 
with  regard  to  the  boundaries, 
classifications,  and  management  zones. 
The  effect  of  the  differences  would 
promote  more  resource  protection,  using 
a  narrower  corridor  in  east  Yosemite 
Valley  and  in  Wawona,  within  the  river 
corridor  than  under  Alternative  2. 

Alternative  4  varies  from  Alternatives 
2  and  3  by  presenting  yet  another 
combination  of  boundaries, 
classifications  and  management  zoning. 
Of  the  alternatives  presented. 
Alternative  4  would  present  the  most 
resource  protection  within  the 
developed  areas  along  the  Merced  River. 

Alternative  5  presents  the  same 
boimdaries  and  classifications  as 


Alternative  4,  but  with  zoning  that 
would  allow  for  more  use  and  facilities 
in  developed  areas  than  that  presented 
under  any  of  the  other  action 
alternatives.  In  addition,  there  would  be 
no  river  protection  overlay  under 
Alternative  5,  reducing  the  ability  to 
protect  the  areas  immediately  adjacent 
to  the  Merced. 

Planning  Background:  The  draft  and 
final  Merced  River  Plan/EIS  were 
prepared  pursuant  to  the  Wild  and 
Scenic  Rivers  Act  and  National 
Environmental  Policy  Act.  A  Scoping 
Notice  was  published  in  the  Federal 
Register  on  June  11,  1999;  and  the 
Notice  of  Intent  was  published  on 
August  23, 1999.  An  intensive  scoping 
phase  was  undertaken  during  June  and 
July  1999,  which  included  a  series  of  six 
public  meetings.  The  invitation  letter 
requesting  input  into  the  development 
of  the  draft  Merced  River  Plan/EIS  was 
sent  to  the  park's  general  mailing  list.  In 
addition,  the  scoping  effort  was 
publicized  via  regional  and  local  media 
and  on  the  park's  Webpage.  As  a  result 
of  this  outreach,  over  330  responses 
were  received  and  used  in  the 
development  of  issues  upon  which 
preparation  of  the  draft  Merced  River 
Plan/EIS  was  based.  A  sununary  of  the 
scoping  process  is  available  on  the 
park's  Webpage  (address  noted  below). 
On  January  7,  2000,  a  Notice  of 
Availability  for  the  Draft  Merced  Wild 
and  Scenic  River  Comprehensive 
Management  Plan/EIS  appeared  in  the 
Federal  Register.  A  press  briefing  was 
held  earlier  the  same  week  to  raise 
public  awareness  of  the  plan.  Over  9000 
plans  were  mailed  to  each  person  or 
organization  listed  on  the  park's  meiiling 
list.  A  70-day  public  comment  period 
began  on  January  14,  2000  and  ended  on 
March  24,  2000.  Fourteen  public 
hearings  were  held  throughout  the  state 
of  California  in  January  and  February. 
Local  press  was  notified  days  in 
advemce  of  each  meeting  to  help  raise 
awareness  of  the  meetings.  Yosemite 
National  Park  management  and 
planning  officials  attended  all  sessions 
to  present  the  draft  Merced  River  Plan/ 
EIS,  to  receive  oral  and  written 
comments,  and  to  answer  questions. 
More  than  2300  comments  were 
received  by  mail,  fax,  electronic  mail, 
recorded  testimony,  and  other  means. 

Distribution  of  MRP/Final  EIS:  A  post- 
card was  mailed  to  all  individuals  and 
organizations  on  the  park's  general 
mailing  list  to  determine  whether  a 
printed  copy  or  a  CD-ROM  version  (or 
both)  of  the  Merced  River  Plan/FEIS 
should  be  mailed  to  the  respective 
address.  Another  option  presented  on 
the  postcard  was  to  receive  nothing  by 
mail,  considering  that  the  complete  final 


plan  will  be  available  on  the  park's 
website  (http://www.nps.gov/yose/ 
planning).  Still  another  option  was  to 
receive  a  "user's  guide"  after  a  Record 
of  Decision  is  signed.  In  view  of  these 
options,  the  Merced  River  Plan/FEIS 
will  be  mailed,  in  format  requested, 
until  quantities  are  exhausted.  Copies 
will  also  be  available  at  park 
headquarters  in  Yosemite  Valley,  the 
Warehouse  Building  in  El  Portal,  and  at 
local  and  regional  libraries  (i.e.,  San 
Francisco  and  Los  Angeles). 

Decision  Process:  Depending  upon  the 
response  ft'om  other  agencies, 
organizations  and  the  general  public,  at 
this  time  it  is  anticipated  that  the  notice 
of  an  approved  Record  of  Decision 
would  be  published  in  the  Federal 
Register  not  sooner  than  July  31,  2000 
(nor  would  it  be  signed  until  at  least  30 
days  have  elapsed  after  publication  by 
the  EPA  of  the  filing  notice  for  the  Final 
MRP/EIS).  The  official  responsible  for 
the  decision  is  the  Regional  Director, 
Pacific  West  Region,  National  Park 
Service;  the  official  responsible  for 
implementation  is  the  Superintendent, 
Yosemite  National  Park. 

Dated:  June  23,  2000. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
(FR  Doc.  00-16703  Filed  6-30-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sefvice 

National  Register  of  Historic  Places 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
24,  2000.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by  July 
18,  2000. 

Carol  D.  Shull, 

Keeper  of  f he  National  Register. 

Arizona 

Yavapai  County 
Toltec  Lodge, 
228  High  St., 
Prescott.  00000812 

Arkansas 

Pulaski  County 
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Capitol  View  Neighborhood  Historic 

District, 
Roughly  bounded  by  Riverview  Dr., 

Schiller  St..  W.  7th  St.  and  Woodrow 

St. 
Little  Rock,  00000813 

Colorado 

Larimer  County 
Mountciinside  Lodge, 
2515  Tunnel  Rd., 
Estes  Park,  00000814 

Connecticut 

Litchfield  County 

Bridgewater  Center  Historic  District, 
Roughly  along  Main  St.,  Wamer  Rd., 
Clapboard  Rd.  and  Hat  Shop  Hill, 
Bridgewater,  00000816 
New  Haven  County 
Pine  Orchard  Union  Chapel, 
25  Chapel  Dr., 
Branford,  00000815 
New  London  County 
Perkins — Bill  House, 
1040  Long  Cove  Rd., 
Gales  Ferry,  00000817 

Minnesota 

Goodhue  County 
Florence  Town  Hall, 
33923  MN  61  Blvd., 
Florence  Township,  00000818 

Missouri 

Cape  Girardeau  County 

Cape  Girardeau  Commercial  Historic 

District, 
(Cape  Girardeau,  Missouri  MPS) 
100  Blk.  of  N.  Main  St.  and  100  Blk.  of 

Broadway, 
Cape  Girardeau,  00000820 
Haarig  Commercial  Historic  District, 
(Cape  Girardeau,  Missouri  MPS) 
Along  sections  of  the  600  Blk.  of  Good 

Hope  St.  and  300  Blk.  of  S.  Sprigg  St., 
Cape  Girardeau,  00000819 

Nevada 

Lander  County 

Lander  County  High  School, 

130  Sixth  St., 

Austin,  00000821 

\ew  York 

Uneida  County 

Memorial  Church  of  the  Holy  Cross, 

841  BleeckerSt, 

Utica,  00000823 

Ulster  Coimty 

Ashokan — Tumwood  Covered  Bridge, 

477  Beaverkill  Rd., 

Oliverbridge,  00000822 

North  Carolina 

I  -hat-hdn.  !.  -  Ksnty 

North  Third  .\venue  Historic  District, 

Roughly  bounded  by  N.  Second  Ave.,  E. 

Fourth  St.,  N.  Third  Ave.,  and  E. 

Third  St., 


Siler  City,  00000824 

Rowan  County 

Salisbury  Historic  District  (Boundary 

Increase), 
Portions  of  E.  Council,  E.  Innes,  Lee  and 

E.  Liberty  Sts.  bet. .Main  and  Depot 

Sts., 
Salisbury,  00000826 
Transylvania  County 
Hanckel — Barclay  House  (Boundary 

Increase), 
8  mi.  W  of  Jet.  NC  1114  and  US  276, 
Brevard,  00000825 

South  Dakota 

Miimehaha  County 

Gloria  House,  The, 

1216S.  Center  Ave., 

Sioux  Falls,  00000828 

Split  Rock  Creek  Park  Historic  District, 

Roughly  1  mi.  N  of  Garretson  in  Split 

Rock  Park, 
Garretson,  00000827 

Vermont 

Addison  County 

Union  Church,  Jet.  of  River  Rd.  and  East 

St.. 
New  Haven,  00000829 
Orleans  County 
House  at  68  Highland  Avenue, 
68  Highland  Ave., 
Newport,  00000831 
Windsor  County 

Smith,  Samuel  Gilbert,  Farmstead, 
(Agricultural  Resources  of  Vermont 

MPS) 
375  Orchard  St., 
Brattleboro,  00000830 

A  request  for  a  move  has  been  made 
for  the  following  resource 

Arkansas 

Pulaski  County 

Compton-Wood  House  800  High  St. 

Little  Rock,  80000781 

A  request  for  removal  has  been  made 
for  the  following  resources: 

Arkansas 

Benton  County 

Simset  Hotel 

{Benton  Coimty  MRA) 

US  71 

Bella  Vista,  92000986 

Franklin  Comity 

Cabins,  The 

WofOzarkon  AR219 

Ozark  vicinity,  77000253 

Jackson  County 

Hickory  Grove  Church  and  School 

N  of  Jacksonport 

Jacksonport  vicinity,  78000595 

Pulaski  County 

Pulaski  Coimty  Road  67D  Bridge 

(Historic  Bridges  of  Arkansas  MPS) 

Co.  Rd.  67D  over  Bridge  Cr. 

Jacksonville,  95000651 

[PR  Doc.  00-16782  Filed  6-30-00;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-722  (Review)] 
Honey  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  suspended  investigation 
on  honey  from  China. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  termination  of  the 
suspended  investigation  on  honey  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  iniormation  specified  below  to  the 
Commission;  ^  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  August  22,  2000. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
September  18,  2000.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 

EFFECnVF  Ot^E:  July  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
www.usitc.gov). 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3n7-0016/USrTC  No.  00-5-059, 
expiration  date  July  31,  2002.  Pubhc  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations.  U.S.  international  Trade 
Commission,  500  E  Street.  SW,  Washington,  DC 
20436. 
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SUPPLEMENTARY  INFORMATION: 

Background. — On  August  16,  1995, 
the  Department  of  Commerce  suspended 
an  antidumping  duty  investigation  on 
imports  of  honey  from  China  (60  F.R. 
42521).  The  Commission  is  conducting 
a  review  to  determine  whether 
termination  of  the  suspended 
investigation  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commission's  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions. — The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  die  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
preliminary  determination,  the 
Commission  found  one  Domestic  Like 
Product  consisting  of  natural  honey, 
artificial  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
preparations  of  natural  honey 
containing  more  than  50  percent  natural 
honey  by  weight. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  preliminary 
determination,  the  Commission  found 
one  Domestic  Industry  consisting  of 
producers  of  natural  honey,  artificial 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  and 
preparations  of  natural  honey 
containing  more  than  50  percent  natural 
honey  by  weight.  For  the  purpose  of  the 
preliminary  investigation,  the 
Commission  included  independent 
packers  in  the  definition  of  the  domestic 
industry  and  declined  to  exclude  any 
firms  under  the  related  parties 
provision.  One  Commissioner  defined 
the  Domestic  Industry  differently. 

(5)  The  Order  Date  is  die  date  that  the 
investigation  was  suspended.  In  this 
review,  the  Order  Date  is  August  16, 
1995. 


(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federail  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  review.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 


authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  August  22,  2000. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62fb)(l))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  September 
18,  2000.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
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(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  To  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  yoiu  association. 

I    (3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4]  A  statement  of  the  likely  effects  of 
the  termination  of  the  suspended 
investigation  on  the  Domestic  Industry 
in  general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
jdiscuss  the  various  factors  specified  in 
(section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  Known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  .Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1994. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  union/ 


worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant{s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  diu-ing 
calendar  year  1 999  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  knowTi,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accoimted  for  by 
yoiu-  firm's(s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country;  and 

(c)  Tne  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coxmtervailing  duties)  of  U.S.  internal 
consiunption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  pounds  and 
value  data  in  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 


in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Coxmtry 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  appUcations;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  June  23,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-16671  Filed  6-30-00;  8:45  am] 
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INTERNATIONAL  TRADE 

COMMISSION 

[Investigations  Nos.  701-TA-364  (Review) 
and  731-TA-711  and  713-716  (Review)] 

Qii  Countrv  TuDuiar  Goods  From 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  duty  and 
antidumping  duty  orders  on  oil  country 
tubular  goods  from  Argentina,  Italy, 
Japan,  Korea,  and  Mexico. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  and  antidumping 
duty  orders  on  oil  country  tubular  goods 
from  Argentina,  Italy,  Japan,  Korea,  and 
Mexico  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission; '  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  August  22,  2000. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
September  18.  2000.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3117-00t6/l)SITC  No.  00-5-058, 
expiration  date  July  31,  2002.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations.  U.S.  International  Trade 
Commission,  500  E  Street.  SW.,  Washington,  DC 
20436. 


of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background.— On  August  10,  1995,  the 
Department  of  Cormnerce  issued  a 
countervailing  duty  order  on  imports  of 
oil  country  tubular  goods  from  Italy  (60 
FR  40822).  On  August  11,  1995,  the 
Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
oil  coimtry  tubular  goods  from 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico  (60  FR  41055).  The  Commission 
is  conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Argentina,  Italy,  Japan, 
Korea,  and  Mexico. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission  found 
two  Domestic  Like  Products  consisting 
of  (1)  OCTG  excluding  drill  pipe  (i.e., 
casing  and  tubing)  and  (2)  drill  pipe. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  found  two  Domestic 
Industries  consisting  of  (1)  producers  of 
OCTG  excluding  drill  pipe  [i.e.,  casing 
and  tubing)  and  (2)  producers  of  drill 
pipe.  The  Commission  found  that 
processors  should  be  included  in  both 
the  domestic  casing  and  tubing  industry 
and  in  the  domestic  drill  pipe  industry, 
but  those  firms  that  only  perform  basic 


threading  and  coupling  operations 
should  not  be  included. 

(5)  The  Order  Dates  are  the  dates  that 
the  coimtervailing  duty  and 
antidumping  duty  orders  under  review 
became  effective.  In  the  review 
concerning  the  countervailing  duty 
order  on  OCTG  from  Italy,  the  Order 
Date  is  August  10,  1995.  In  the  reviews 
concerning  the  antidumping  duty  orders 
on  OCTG  from  Argentina,  Italy,  Japan, 
Korea,  and  Mexico,  the  Order  Date  is 
August  11,  1995. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and 
Public  Service  List. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Conunission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List. — Pursuant  to 
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section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigation?  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  appendix  3. 

Written  Submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  August  22,  2000. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  September  18,  2000. 
All  written  si'bmissions  must  conform 
with  the  provisions  of  sections  201.8 
and  207.3  of  the  Commission's  rules  and 
any  submissions  that  contain  BPI  must 
also  conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 


are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  caimot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Product,  as  defined  by 
the  Commission  in  its  original 
determinations,  and  for  each  of  the 
products  identified  by  Commerce  as 
Subject  Merchandise.  If  you  are  a 
domestic  producer,  union/worker 
group,  or  trade/business  association; 
import/export  Subject  Merchandise 
from  more  than  one  Subject  Coxmtry;  or 
produce  Subject  Merchandise  in  more 
than  one  Subject  Coxmtry,  you  may  file 
a  single  response.  If  you  do  so,  please 
ensure  that  your  response  to  each 
question  includes  the  information 
requested  for  each  pertinent  Subject 
Coimtry.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  yovir  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/ entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  imion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise. 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 


(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing 
duty  and  antidumping  duty  orders  on 
the  Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product,  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4){B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  coimtries  since 
1994. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoimted  for  by  your 
firm's(s')  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
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of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports; 

(b)  the  quantity  and  value  {f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries;  and 

(c)  the  quantity  and  value  (f  o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
yoiu  firm's(s')  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total  , 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occxu  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 


and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry,  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  June  23,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  00-16672  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 

COMMISSION 

[Investigations  Nos.  701-TA-362  (Review) 
and  731-TA-707-710  (Review)] 

Seamless  Pipe  From  Argentina,  Brazil, 
Germany,  and  Italy 

AGENCY:  United  States  International 
Trade  Conunission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  duty  and 
antidumping  duty  orders  on  seamless 
pipe  from  Argentina,  Brazil,  Germany, 
and  Italy. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751  ©  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  and  antidumping 
duty  orders  on  seamless  pipe  from 
Argentina,  Brazil,  (^rmany,  and  Italy 
would  be  likely  to  lead  to  continuation 
or  reciurence  of  material  injiuy. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission; '  to  be  assured  of 
consideration,  the  deadline  for 


•  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMBl  number  is  not  displayed;  the 
0MB  number  is  3n7-0016AJSITC  No.  00-5-057. 
expiration  date  July  31,  2002.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington,  DC 
20436. 


responses  is  August  22,  2000. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
September  18,  2000.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Me.sser  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.iisitr.env) 

SUPPLEMENTARY  INFORMATION; 

Background. — On  August  3,  1995,  the 
Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
seamless  pipe  from  Argentina,  Brazil, 
(Germany,  and  Italy  (60  FR  39704).  On 
August  8,  1995,  the  Department  of 
Commerce  issued  a  countervailing  duty 
order  on  imports  of  seamless  pipe  from 
Italy  (60  FR  40569).  The  Commission  is 
conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Argentina,  Brazil,  C^rmany, 
and  Italy. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
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absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission  found 
one  Domestic  Like  Product,  which 
consists  of  certain  seamless  carbon  and 
alloy  standard,  line  and  pressure  pipe 
and  tube  not  more  than  4.5  inches  in 
outside  diameter,  and  including  all 
redraw  and  semifinished  hollows. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Conmiission  defined  the  Domestic 
Industry  as  producers  of  seamless 
carbon  and  alloy  steel  standard,  line  and 
pressure  pipes  and  tubes  not  more  than 
4.5  inches  in  outside  diameter,  as  well 
as  all  redraw  hollows.  The  Commission 
included  all  domestic  production  in  the 
domestic  industry,  whether  toll- 
produced,  captively  consumed  or  sold 
in  the  merchant  market. 

(5)  The  Order  Dates  are  the  dates  that 
the  countervailing  duty  and 
antidumping  duty  orders  under  review 
became  effective.  In  the  reviews 
concerning  the  antidumping  duty  orders 
on  seamless  pipe  from  Argentina,  Brazil, 
Germany,  and  Italy,  the  Order  Date  is 
August  3,  1995.  In  the  review 
concerning  the  countervailing  duty 
order  on  seamless  pipe  from  Italy,  the 
Order  Date  is  August  8,  1995. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
£ire  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 


form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207.  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Conmiission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  August  22,  2000. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules^  eligible  parties  (as 
specified  in  Commission  rule 


207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  September  18,  2000. 
All  written  submissions  must  conform 
with  the  provisions  of  sections  201.8 
and  207.3  of  the  Commission's  rules  and 
any  submissions  that  contain  BPI  must 
also  conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Conunission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary'  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16"  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61©  of  the  Conunission's  rules,  any 
interested  party  that  caimot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  caimot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
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the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing 
duty  and  antidumping  duty  orders  on 
the  Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  §  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  cuid 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771{4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  tbe  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1994. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 


(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1999  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports; 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries;  and 

(c)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1999 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  yoiu 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  finn's(s')  production;  and 

(d)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any. 


that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  cire  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  lune  23,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  00-16673  Filed  6-30-00:  8:45  am] 

BILLING  CODE  7020-02-U 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  15,  2000,  Chattem 
Chemicals,  Inc.,  3801  St.  Elmo  Avenue, 
Building  18,  Chattanooga,  Tennessee 
37409,  made  application  to  the  Drug 
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Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


DEPARTMENT  OF  JUSTICE 


Drug 

Schedule 

Methamphetamine  (1105)  

Penylacetone  (8501)  

II 
II 

The  firm  plans  to  import  the 
phenylacetone  to  manufacture 
methamphetamine  and  to  import 
racemic  methamphetamine  for 
resolution  into  the  d-  and  1- 
stereoisomers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  2 1  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  2,  2000. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.349b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  June  21,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  00-16675  Filed  6-30-00;  8:45  am) 

BILLING  CODE  4410-09-M 


Drug  Enforcement  AdmmiSTration 

Manufacturer  of  Controlled 
Substances   Notice  of  Application 

Piu-suant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  3, 
2000,  and  May  10,  2000,  ISP  Freetown 
Fine  Chemicals,  Inc.,  2328  South  Main 
Street,  Assonet,  Massachusetts  02702, 
made  application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


reconsider  Service  decisions  denying 
EB-2  immigrant  visa  petitions.  The 
Service  is  publishing  this  notice  in 
accordance  with  an  order  issued  May  4, 
2000,  by  the  United  States  District  Court 
for  the  Northern  District  of  California 
(Chesney,  J.),  in  the  case  entitled 
Chintak'untla  v.  INS,  No.  C99-5211 
MMC  (N.D.Cal.).  This  notice  is 
necessary  to  ensure  that  all  persons  who 
are  able  to  file  motions  to  reconsider  in 
accordance  with  the  Court's  order  have 
notice  of  their  right  to  do  so. 
DATES:  This  notice  is  effective  July  3, 
2000. 


Drug 

Schedule 

Amphetamine  (1100) 

Phenylacetone  (8501)  

II 
II 

The  firm  plans  to  biilk  manufacture 
amphetamine  for  a  customer  and  to  bulk 
manufacture  the  phenylacetone  for  the 
manufacture  of  the  amphetamine. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  1,  2000. 

Dated:  June  21,  2000. 
|ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-16676  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naiuraiizaiior  Service 
[INS  No,  2077-00] 

Opportunity  to  File  Untimely  Motions 
to  Reconsider  Decisions  Denvmq  FB- 
2  Immigrant  Visa  Petitions 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs 
concerned  parties  (prospective 
employers  who  have  filed  certain  EB-2 
immigrant  visa  petiti'ons)  of  the 
opportunity  to  file  untimely  motions  to 


FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Podolny,  Associate  General 
Counsel,  Chief  of  the  Examinations 
Division,  Office  of  the  General  Counsel, 
Immigration  and  Natiualization  Service, 
425  I  Street,  NW.,  Room  6100, 
Washington,  DC  20536.  telephone 
number  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION: 

Why  Is  the  Service  Publishing  This 
Notice? 

On  March  20,  2000,  the  Service 
published  a  policy  memorandum  (the 
March  20,  2000,  Service  Memorandum) 
clarifying  the  requirements  that  govern 
the  adjudication  of  immigrant  visa 
petitions  filed  under  section  204  of  the 
Immigration  and  Nationality  Act  (Act) 
to  classify  aliens  as  preference 
immigrants  as  aliens  who  are  members 
of  the  professions  holding  advanced 
degrees  or  the  equivalent  (EB-2 
immigrants).  The  March  20,  2000. 
Service  Memorandum  provided 
guidance  for  Service  officers  who,  in 
adjudicating  EB-2  immigrant  visa 
petitions,  must  determine  whether  the 
job  offered  to  the  alien  beneficiary 
actually  requires  a  member  of  the 
professions  holding  an  advanced  degree 
or  the  equivalent.  The  March  20,  2000. 
Service  Memorandum  also  addresses 
the  issue  of  what  sort  of  experience  the 
job  must  require  of  a  person  with  only 
a  bachelor's  degree,  in  order  for  the 
position  to  qualify  as  a  position 
requiring  an  advanced  degree  or  the 
equivalent.  This  March  20,  2000. 
Service  Memorandum  is  particularly 
relevant  in  cases  in  which  the  labor 
certification  (ETA-750)  does  not  clearly 
indicate  whether  a  person  with  a 
bachelor's  degree  must  have  5  years 
post-baccalaureate  progressive 
experience  in  the  profession  in  order  to 
meet  the  minimum  qualifications  for  the 
job. 

If  a  person  who  has  standing  wants 
the  Service  to  reconsider  a  Service 
decision  in  a  case,  the  person  may  file 
a  motion  to  reconsider  the  decision. 
Under  8  CFR  103.5(a)(l)(i),  the  person 
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must  file  the  motion  no  later  than  30 
days  after  the  Service  made  the 
decision.  On  May  4,  2000,  in  a  case 
entitled  Chintakuntla  v.  INS,  No.  C99- 
5211  MMC  (N.D.Cal.).  the  United  States 
District  Court  for  the  Northern  District 
of  California  ordered  the  Service  to 
permit  some  EB-2  immigrant  visa 
petitioners  to  file  untimely  motions  to 
reconsider  the  decisions  in  their  cases 
in  light  of  the  March  20,  2000,  Service 
Memorandum.  This  part  of  the  Court's 
order  applies  to  cases  in  which  the 
Service  decision  had  already  become 
final  before  the  Service  issued  the 
March  20,  2000,  Service  Memorandum. 
The  purpose  of  this  Notice  is  to  ensure 
that  all  persons  who  are  able  to  file 
motions  to  reconsider  in  accordance 
with  the  Court's  order  have  notice  of 
their  right  to  do  so. 

To  Whom  Do  the  Personal  Pronouns 
"I."  "Me,"  "My,"  "You"  and  "Your" 
Refer? 

In  this  Notice,  the  personal  pronouns 
"I,"  "me,"  "my,"  "you"  and  "your" 
refer  to  any  person,  firm,  or  other 
prospective  employer  who  filed  an  EB- 
2  immigrant  visa  petition  with  the 
Service. 

Does  This  Notice  Apply  To  My  Case? 

This  Notice  applies  to  your  case  if  you 
filed  an  EB-2  immigrant  visa  petition  on 
behalf  of  an  alien  in  the  second  sub- 
class that  the  District  Court  certified  in 
Chintakuntla.  The  second  sub-class 
includes  any  alien: 

Who  is  the  beneficiary  of  an  1-140 
Employment  Based  Second  Preference 
{EB-2)  immigrant  visa  petition  seeking 
to  classify  the  alien  beneficiary  as  a 
member  of  the  professions  holding  an 
advanced  degree,  or  the  equivalent, 
whose  ETA-750  indicated  that  a 
bachelor's  degree  (plus  at  least  five 
years  experience)  was  required  for  the 
position,  whose  1-140  petition  was  or 
may  be  denied  by  the  Service  on  the 
basis  that  the  position  did  not  require  an 
advanced  degree;  and 

In  whose  case  the  Service  made  an 
administratively  final  decision  on  or 
after  July  1,  1997  denying  the  EB-2  visa 
petition  (whether  because  the  AAO 
affirmed  the  initial  denial  or  because  the 
petitioner  did  not  appeal  the  initial 
denial  to  the  AAO);  and 

In  whose  case  there  is  not  already 
pending  a  civil  action  seeking  judicial 
review  of  the  final  Service  decision  in 
a  different  case. 

If  you  filed  an  EB-2  immigrant  visa 
petition  on  behalf  of  an  alien  described 
in  this  sub-class,  then  this  Notice 
applies  to  your  case. 


What  Does  the  Court's  Order  Permit  Me 
To  Do? 

If  this  Notice  applies  to  your  case,  you 
may  obtain  a  new  Service  decision  on 
your  visa  petition.  If  you  want  to  do  so, 
you  must  file  a  motion  to  reconsider 
with  the  Service  office  that  made  the 
last  decision  on  your  visa  petition.  Your 
motion  to  reconsider  must  meet  all  of 
the  requirements  in  8  CFR  103.5(a)(1), 
including  the  payment  of  the  filing  fee, 
except  that  you  do  not  need  to  file  the 
motion  to  reconsider  within  30  days  of 
the  Service  decision  in  your  case. 

To  avoid  delays,  please  make  sure 
that  your  motion  to  reconsider  says  that 
you  are  seeking  reconsideration  of  your 
case  in  light  of  the  March  20,  2000, 
Service  Memorandum,  as  permitted  by 
the  May  4,  2000,  order  in  Chintakuntla 
V.  INS.  It  would  also  be  prudent  to 
clearly  mark  the  envelope  that  you  use 
to  submit  the  motion  with  the  notation: 
"EB-2  CLASS  MEMBER,  DO  NOT 
OPEN  IN  MAIL  ROOM.  DELIVER 
IMMEDIATELY  TO  DIRECTOR'S 
OFFICE." 

When  Must  I  File  a  Motion  To 
Reconsider  Under  the  District  Court's 
Order  and  This  Notice? 

You  must  file  your  motion  to 
reconsider  no  later  than  November  1, 
2000.  The  Service  will  not  consider  you 
to  have  filed  a  motion  to  reconsider  on 
time  unless  the  Service  actually  receives 
your  motion  by  that  date.  If  you  file  by 
mail  or  by  delivery  service,  you  should 
take  care  to  send  your  motion  in  a  way 
that  guarantees  delivery  by  November  1 , 
2000.  The  Service  will  accept  for  filing 
any  motion  received  after  November  1 , 
2000,  but  will  deny  the  motion  as 
untimely.  The  Service  will  not  refund 
the  filing  fee. 

May  I  Include  Additional  Evidence 
With  My  Motion? 

The  March  20,  2000,  Service 
Memorandum  provides  that  the  Service 
may  ask  a  visa  petitioner  for  a  statement 
that  supplements  the  ETA-750.  This 
statement  must  be  an  affidavit  (or  other 
statement  signed  under  penalty  of 
perjury),  signed  by  a  person  within  your 
firm  who  has  relevant  knowledge 
concerning  the  minimum  acceptable 
qualifications  for  the  job.  It  will  speed 
up  the  processing  of  your  case  if  you 
include  a  supplemental  statement  with 
your  motion.  If  you  do,  then  you  should 
refer  to  your  motion  as  a  "motion  to 
reopen  and  reconsider."  Other  than  this 
supplemental  statement,  you  may  not 
include  any  additional  evidence. 


What  If!  Do  Not  File  a  Motion  To 
Reconsider  by  November  1,  2000? 

If  you  do  not  file  a  motion  to 
reconsider  by  November  1,  2000,  you 
will  forever  lose  your  right  to  seek  a 
new  Service  decision  under  the  District 
Court's  order.  You  may  still,  however, 
seek  judicial  review  of  your  case  under 
5  U.S.C.  701,  et  seq.,  in  any  court  that 
has  jurisdiction  to  review  your  case,  if 
you  seek  judicial  review  within  the  time 
allowed  by  28  U.S.C.  2401. 

What  If  the  Service  Decided  My  Case 
Before  July  1,  1997? 

If  the  Service  decided  your  case 
before  July  1,  1997,  you  do  not  have  a 
right  to  file  a  motion  to  reconsider 
under  the  District  Court's  order.  You 
may,  however,  still  seek  judicial  review 
of  your  case  under  5  U.S.C.  701,  et  seq., 
in  any  court  that  has  jurisdiction  to 
review  your  case,  provided  you  do  so 
within  the  time  allowed  by  28  U.S.C. 
2401. 

Does  the  Court's  Order  Have  Any  Effect 
on  My  Potential  Employee's  Ability  To 
Apply  for  Adjustment  of  Status? 

Yes  it  does;  an  alien  may  apply  for 
adjustment  of  status  only  if  an 
immigrant  visa  is  immediately  available. 
Ordinarily,  this  means,  under  8  CFR 
245.1(g)(1),  that  an  employment-based 
immigrant  alien  must  have  a  current 
priority  date  and  the  Service  must  have 
approved  the  visa  petition.  The  Court 
enjoined  the  Service  from  requiring 
approval  of  the  visa  petition  before 
accepting  an  adjustment  application. 
Any  class  member  who  is  otherwise 
eligible  to  apply  for  adjustment  of 
status,  and  who  has  a  current  priority 
date,  may,  therefore,  file  an  application 
for  adjustment  of  status  even  while  the 
visa  petition  is  still  pending.  The  class 
member  must  file,  no  later  than 
November  1 ,  2000,  a  complete 
adjustment  application,  including  the 
filing  and  fingerprinting  fees  and  all 
supporting  evidence.  The  spouse  or 
child  of  a  class  member  may  also  do  so. 

Note  that  the  ability  to  file  an 
adjustment  application  is  not  limited  to 
the  second  Chintakuntla  sub-class  (that 
is,  those  aliens  whose  petitioners  are 
entitled  to  file  untimely  motions  to 
reconsider).  Members  of  the  first  sub- 
class under  the  injunction  may  also  do 
so.  The  Chintakuntla  injunction  defines 
the  first  sub-class  to  include: 

any  alien  who  is  the  beneficiary  of  an  1-140 
Employment  Based  Second  Preference  (EB-2) 
immigrant  visa  petition  seeking  to  classify 
the  alien  beneficiary  as  a  member  of  the 
professions  holding  an  advanced  degree,  or 
the  equivalent,  whose  ETA-750  indicated 
that  a  bachelor's  degree  (plus  at  least  five 
years  experience)  was  required  for  the 
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position,  whose  1-140  petition  was  or  may  be 
denied  by  the  Service  on  the  basis  that  the 
position  did  not  require  an  advanced  degree; 
and  in  whose  case  the  1-140  petition  was  still 
pending  before  the  Service  on  March  20, 
2000,  (whether  before  a  Service  Center  or 
before  the  AAO). 

To  avoid  delays,  a  class  member 
should  make  sure  that  he  or  she 
includes  with  the  application  for 
adjustment  of  status  a  written  indication 
that  he  or  she  is  filing  the  application 
before  approval  of  the  visa  petition,  as 
permitted  by  the  May  4,  2000,  order  in 
Chmtakuntla  v.  INS.  The  class  member 
should  also  clearly  mark  the  envelope 
used  to  submit  the  application  with  the 
notation:  "EB-2  CLASS  MEMBER,  DO 
NOT  OPEN  IN  MAIL  ROOM.  DELIVER 
IMMEDIATELY  TO  THE  DIRECTOR'S 
OFFICE."  If  your  prospective  employee 
is  a  member  of  the  second  sub-class  and 
files  for  adjustment  of  status,  the  alien 
should  also  include  a  copy  of  your 
motion  to  reconsider  and  proof  that  you 
actually  filed  the  motion. 

Note  that  if  there  is  a  final  decision 
denying  your  visa  petition,  the  Service 
will  also  deny  the  class  member's 
adjustment  application  and  will  not 
refund  the  filing  and  fingerprinting  fees. 

Does  the  Court's  Order  Have  Any  Effect 
on  My  Potential  Employee's  Ability  To 

.\pplv  for  Hmplo\  ment  Authori/ation 
i)r  Advant.e  Parole' 

If  your  potential  employee  is  eligible 
under  the  Court's  order  to  file  an 
application  for  adjustment  of  status 
before  approval  of  the  related  visa 
petition,  then  your  potential  employee 
may  also  file  an  application  for 
employment  authorization  (INS  Form  I- 
765),  an  application  for  advance  parole 
(INS  Form  1-131),  or  both.  If  the  Service 
approves  either  application,  the  Service 
will  issue  the  appropriate  documents. 
Note  that  the  Service  will  adjudicate  the 
INS  Form  1-765  by  the  day  before  your 
potential  employee's  current 
employment  authorization  expires  if 
your  potential  employee: 

— Clearly  marks  the  envelope  used  to 
submit  the  INS  Form  1-765  with  the 
notation  "EB-2  CLASS  MEMBER,  DO 
NOT  OPEN  IN  MAIL  ROOM. 
DELIVER  IMMEDL\TELY  TO 
DIRECTOR'S  OFFICE."; 

— Identifies  himself  or  herself  in  writing 
as  a  member  of  the  first  or  second  sub- 
class in  the  Chintakuntla  case;  eind 

— Advises  the  Service  in  writing  of  the 
date  on  which  his  or  her  current 
employment  authorization  is 
scheduled  to  expire. 


Where  Can  I  Get  a  Copy  of  the  March 
20,  2000,  Service  Memorandiun? 

The  Service  is  including  the  text  of 
the  March  20,  2000,  Service 
Memorandum  as  an  appendix  to  this 
notice. 

Dated:  June  28,  2000. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

Note:  The  following  is  the  text  of  the 
March  20,  2000,  Service  Memorandum,  sent 
to  the  INS  Service  Center  Directors  and 
Regional  Directors,  mentioned  in  the 
preamble  of  this  notice. 

United  States  Department  of  Justice 
Immigration  and  Naturalization  Service 

425  I  SU^et  NW  Washington  DC  20536 

March  20,  2000 

MEMORANDUM  FOR  All  Service  Center 

Directors  All  Regional  Directors 
FROM:  /s/  Michael  D.  Cronin  Acting 

Associate  Commissioner  Office  of 

Programs 

/s/  William  R  Yates.  Deputy  Executive 
Associate  Commissioner,  Office  of  Field 
Operations 
SUBJECT:  Educational  and  Experience 

Requirements  for  Employment-Based 

Second  Preference  (EB-2)  Immigrants 

This  memorandum  addresses  issues 
relating  to  the  Adjudicator's  Field  Manual, 
Appendix  22-1.  Chapter  22  provides 
guidance  on  employment-based  immigrant 
petitions.  This  memorandum  is  being 
released  as  an  appendix  to  insure  complete 
Service-wide  dissemination.  The  policies 
outlined  within  this  document  will 
eventually  be  incorporated  within  the  text  of 
Chapter  22  of  the  Adjudicator's  Field 
Manual. 

Background 

In  pertinent  part,  section  203(b)(2)  of  the 
Immigration  emd  Nationality  Act  (the  Act) 
provides  immigrant  classification  to  members 
of  the  professions  holding  advanced  degrees 
or  their  equivalent  and  whose  services  are 
sought  by  an  employer  in  the  United  States. 

Petitions  seeking  the  classification  of  alien 
beneficiaries  as  EB-2  advanced  degree 
professionals  present  a  number  of  issues  for 
Service  Center  adjudicators.  This 
memorandum  provides  guidance  regarding 
such  decisions. 

What  is  an  Advanced  Degree? 

An  advanced  degree  is  a  U.S.  academic  or 
professional  degree  or  a  foreign  equivalent 
degree  above  the  baccalaureate  level.' 

What  is  the  Equivalent  of  an  Advanced 
Degree? 

The  equivalent  of  an  advanced  degree  is 
either  a  U.S.  baccalaureate  or  foreign 
equivalent  degree  followed  by  at  least  five 
years  of  progressive  experience  in  the 
specialty.  Consequently,  an  alien  beneficiary 
who  does  not  actually  hold  an  advanced 
degree  may  still  qualify  as  an  EB-2 


professional  if  he  or  she  has  the  equivalent 
of  an  advanced  degree. 

There  are  several  ways  in  which  an  alien 
seeking  EB-2  classification  may  satisf\'  the 
advanced-degree  requirement.  The  simplest 
is  by  possessing  a  U.S.  academic  or 
professional  degree  above  the  level  of 
baccalaureate.  In  the  alternative,  the  foreign 
equivalent  of  such  a  degree  is  equally 
acceptable. 

An  alien  with  a  U.S.  or  foreign  equivalent 
baccalaureate  degree  who  does  not  possess 
an  advanced  degree  may  still  meet  this 
requirement  if  the  baccalaureate-level  degree 
is  followed  by  at  least  five  years  of 
"progressive  experience"  in  the  specialty. ^ 

What  Elements  Must  Be  Established  Before 
an  EB-2  Petition  for  an  Advanced  Degree 
Professional  Can  Be  Approved? 

Two  critical  elements  must  be  established 
before  an  advanced  degree  EB-2  petition  can 
be  approved.  First,  the  position  itself  must 
require  a  member  of  the  professions  holding 
an  advanced  degree.  Second,  the  alien  must 
possess  an  advanced  degree  as  shown  by  a 
master's  degree  or  its  equivalent.  The 
threshold  issue  regarding  the  position  itself 
appears  to  be  the  most  troublesome  in 
adjudicating  EB-2  petitions  for  advanced 
degree  professionals. 

The  key  to  making  this  determination  is 
found  on  Form  ETA-750  Part  A.  This  section 
of  the  application  for  alien  labor  certification, 
"Offer  of  Employment."  describes  the  terms 
and  conditions  of  the  job  offered.  An 
adjudicator  must  review  the  job  requirements 
contained  in  blocks  14  and  15  of  the  ETA- 
750  and  determine  whether  the  position 
requires  an  advanced  degree  professional. 

Deciding  whether  the  position  requires  an 
advanced  degree  professional  is  independent 
of  whether  the  alien  beneficiary  is  himself  an 
advanced  degree  professional.  If  the  job  itself 
does  not  require  an  advanced  degree 
professional,  the  petition  must  be  denied, 
even  if  the  alien  beneficiary  actually  is  an 
advanced  degree  professional.  Likewise,  the 
petition  must  be  denied  if  the  alien 
beneficiary  is  not  an  advanced  degree 
professional,  even  if  the  job  itself  requires  an 
advanced  degree  professional. 

Whether  the  alien  beneficiary  actually 
possesses  the  advanced  degree  should  be 
demonstrated  by  evidence  in  the  form  of  a 
transcript  from  the  institution  that  granted 
the  advanced  degree.  An  adjudicator  must 
similarly  consider  the  baccalaureate 
transcript  and  the  alien's  post-baccalaureate 
experience  for  the  alien  beneficiary  claiming 
the  equivalent  to  an  advanced  degree. 

Does  the  Job  To  Be  Filled  by  the  Alien 
Beneficiary  Require  an  Advanced  Degree? 

A  petitioner  seeking  classification  for  an 
EB-2  advanced  degree  professional  must 
clearly  demonstrate  that  the  position  requires 
a  member  of  the  professions  holding  an 
advanced  degree.  In  other  words,  blocks  14 
and  15  of  the  ETA-750  must  establish  that 
the  position  requires  an  employee  with  either 
a  master's  degree  or  a  U.S.  baccalaureate  or 
foreign  equivalent  degree  followed  by  at  least 
five  years  of  progressive  experience  in  the 
specialty. 


'8CFR204.5(k)(2). 
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It  should  be  emphasized  that  the  mere 
absence  of  the  word  "progressive"  from 
blocks  14  and  15  on  the  ETA-750  is  not 
grounds  for  denial  of  the  petition  if  the 
required  experience  is  in  fact  progressive  Ln 
nature.  Adjudicators  should  examine  the 
nature  of  the  experience  required  for  the 
position  as  described  in  block  13  of  the  ETA- 
750  in  order  to  determine  whether  such 
experience  is  progressive. 

What  Exactly  is  Progressive  Experience? 

"Progressive  experience"  is  not  defined  by 
statute  or  regulation.  Its  plain  meaning 
within  the  context  of  EB-2  adjudications  is 
relatively  simple;  employment  experience 
that  reveals  progress,  moves  forward,  and 
advances  toward  increasingly  complex  or 
responsible  duties.  In  short,  progressive 
experience  is  demonstrated  by  advancing 
levels  of  responsibility  and  knowledge  in  the 
specialty. 

Recognizing  progressive  experience  in 
blocks  14  and  15  of  the  ETA-750.  however, 
is  not  so  simple.  Much  of  the  uncertainty 
concerning  such  determinations  involves 
petitions  for  highly  technical  positions, 
which  invariably  describe  required 
experience  in  highly  technical  terms.  Such 
descriptions  may  be  difficult  to  understand 
for  anyone  outside  that  specific  industry. 

Adjudicators  who  encounter  these  types  of 
descriptions  should  request  that  petitioners 
provide,  to  the  extent  possible,  plain-English 
explanations  of  the  experience  required. 
Such  descriptions  may  take  the  form  of  a 
supplemental  statement  filed  with  the 
Service  Centers  indicating  why  five  years  of 
post-baccalaureate  and  progressive 
experience  would  be  necessary  to  perform 
successfully  the  duties  set  forth  in  highly 
technical  job  descriptions.  The  supplemental 
statement  should  be  an  affidavit  (or  other 
statement  under  penalty  of  perjury)  from 
some  person  within  the  petitioning  firm  who 
has  relevant  knowledge  concerning  the 
minimum  acceptable  qualifications  for  the 
position  involved  in  the  Form  1-140.  It  is 
incumbent  upon  the  petitioner  to  describe 
the  position  offered  in  such  a  way  so  that  an 
adjudicator  can  reasonably  determine 
whether  the  job  actually  requires  an 
advanced  degree  or,  in  the  alternative,  five 
years  of  post-baccalaureate  experience  that  is 
progressive  in  nature. 

It  is  reasonable  to  infer  that  highly 
technical  positions  are  progressive  in  nature 
due  to  the  constant  state  of  change  in  their 
respective  industries.  This  is  not  to  say, 
however,  that  five  years  of  post-baccalaureate 
experience  in  a  highly  technical  position 
automatically  translates  to  an  advanced 
degree  in  every  case.  As  with  any 
adjudication,  a  petition  seeking  classification 
for  an  EB-2  advanced  degree  professional 
should  be  decided  on  a  case-by-case  basis. 

How  Can  These  Requirements  Be 
Demonstrated? 

The  terms,  "MA,"  "  MS,"  "Master's  Degree 
or  Equivalent"  and  "Bachelor's  degree  with 
five  years  of  progressive  experience,"  all 
equate  to  the  educational  requirements  of  a 
member  of  the  professions  holding  an 
advanced  degree.  The  threshold  for  granting 
EB-2  classification  will  be  satisfied  when 
any  of  these  terms  appear  in  block  14. 


It  is  also  important  to  read  the  ETA-750  as 
a  whole.  In  particular,  if  the  education 
requirement  in  block  14  includes  an  asterisk 
(*)  or  other  footnote,  the  information 
included  in  the  note  must  be  considered  in 
determining  whether  the  educational 
requirement,  as  a  whole,  demonstrates  that 
an  advanced  degree  or  the  equivalent  is  the 
minimum  acceptable  qualification  for  the 
position. 

As  long  as  the  minimum  requirement  for 
the  job  offered  is  master's  degree  or  the 
equivalent,  the  position  should  be  found  to 
require  a  member  of  the  professions  holding 
an  advanced  degree.  This  is  true  even  if 
several  variations  of  this  requirement  are 
stated. 

Examples 

The  following  are  examples  of  actual 
statements  contained  at  blocks  14  and  15  of 
the  ETA-750.  They  are  by  no  means 
exhaustive.  Their  inclusion  here  is  intended 
to  simply  illustrate  concepts  discussed  in 
this  memorandum. 

Position  1:  Staff  Software  Engineer 

ETA  750  Item  14:  Education — B.S.  (or  foreign 
equiv.)  comp.  science,  elec.  eng.,  or 
related  field. 
Experience — 5  years  job  offered  or  5  years 
related  occupation  software  engineer. 
ETA  750  Item  15:  Exp.  must  include:  design 
&  development  of  major  software 
subsystems;  RDBMS  internals;  operating 
system  internals;  complex  systems 
software  design;  symmetric 
multiprocessing  and  large  scale  network 
systems. 
It  is  unclear  whether  this  job  requires  5 
years  of  experience  following  receipt  of  the 
baccalaureate.  For  this  reason,  the 
adjudicator  should  request  that  the  petitioner 
provide  a  supplemental  statement  clarifying 
whether  the  position  requires  five  years  of 
post-baccalaureate  experience  that  is  truly 
progressive  in  nature.  If  the  supplemental 
statement  establishes  that  the  minimum 
qualifications  for  the  position  require  a 
member  of  the  professions  holding  an 
advanced  degree  and,  assuming  the 
beneficiary  possesses  these  qualifications,  the 
petition  should  be  approved. 

Position  2;  Senior  Software  Engineer 

ETA  750  Item  14:  Education— MSCS  or 
equiv.*    *   *.  Major  Field  of  Study — 
Computer  Science  or  related  field. 
Experience — 3  years  in  job  offered  or  3 
years  in  related  occupation  of  Software 
Engineer. 
ETA  750  Item  15:  C/C++  Programming; 
RDBMS  Design  *   *   *  Will  consider 
candidates  with  BSCS  and  5  years 
experience  as  Software  Engineer. 
Similarly,  it  is  unclear  in  this  position  as 
well  whether  this  job  requires  5  years  of  post- 
baccalaureate  experience  as  a  Software 
Engineer.  Because  of  the  additional 
requirement  of  a  Master  of  Science  in 
Computer  Science  degree  or  its  equivalent, 
however,  the  underlying  petition  may  be 
approvable.  For  this  reason,  the  adjudicator 
should  request  that  the  petitioner  provide  a 
supplemental  statement  clarifying  whether 
the  position  requires  five  years  of  post- 
baccalaureate  experience  that  is  truly 


progressive  in  nature.  If  the  supplemental 
statement  establishes  that  the  minimum 
qualifications  for  the  position  require  a 
member  of  the  professions  holding  an 
advanced  degree  and,  assuming  the 
beneficiary  possesses  these  qualifications,  the 
petition  should  be  approved. 

Position  3:  Software  Engineer 

ETA  750  Item  14:  Education — Master's  or 
equivalent*  Major  Field  of  Study** 
Experience — 3  years  in  job  offered  or  in  the 
related  occupation  of  software  engineer, 
systems  engineer,  or  programmer/ 
analyst. 
ETA  750  Item  15:  *  Bachelor's  degree  in 
Computer  Science,  Electrical 
Engineering  or  academic  equivalent,  and 
5  years  of  progressive  experience  will 
substitute  for  Master's  degree  in 
Computer  Science  and  3  years  of  such 
experience. 
**  Computer  Science,  Electrical 

Engineering  or  academic  equivalent. 
This  position  clearly  requires  a  master's 
degree  or  5  years  of  progressive  experience. 
Consequently,  the  position  requires  a 
member  of  the  professions  holding  an 
advanced  degree.  Again,  assuming  the 
beneficiary  possesses  these  qualifications,  the 
underlying  petition  should  be  approved. 

Relevance  of  the  Alien  Beneficiary's  Actual 
Qualifications 

The  second  and  third  examples  raise  an 
additional  question  to  be  decided  before 
approving  some  petitions — those  in  which 
the  alien  beneficiary  does  not  actually  have 
a  Master's  degree.  The  ETA-750  in  each  of 
those  cases  requires  that  a  candidate  with  a 
Master's  degree  must  have  three  years' 
experience,  but  that  a  baccalaureate  with  five 
years'  experience  is  acceptable.  The  question 
is  whether  the  petitioner  can  include  the 
alien's  5  years'  post-baccalaureate 
progressive  experience  both  to  make  the 
alien's  baccalaureate  the  equivalent  of  a 
Master's  degree  and  to  meet  the  three  years' 
experience  that  someone  who  actually  does 
have  a  Master's  degree  must  have.  The 
answer  will  depend  on  what  the  ETA-750 
actually  says.  Note  that  the  sample  ETA-750s 
do  not  require  that  the  three  years' 
experience  must  follow  the  receipt  of  a 
Master's  degree — only  that  the  applicant 
must  have  both  the  degree  and  the 
experience.  The  ETA-750,  therefore,  does  not 
preclude  someone  who  just  received  a 
Master's  degree  from  qualifying  for  the 
position  on  the  basis  of  pre-Master's 
experience.  By  the  same  reasoning,  someone 
with  a  baccalaureate  degree,  and  experience 
that  makes  it  equivalent  to  a  Master's,  can 
qualify  based  on  the  pre-Master's 
equivalency  experience.  If  the  beneficiary  has 
a  baccalaureate  with  five  years'  progressive 
post  baccalaureate  experience,  the  petition 
should  be  approved  unless  the  ETA-750 
clearly  and  explicitly  requires  that  the  level 
of  experience  that  a  Master's  applicant  must 
have  must  be  post-magisterial  experience. 

If  the  ETA-750  does  require  that  the 
experience  must  have  been  post-magisterial 
experience,  and  the  alien  beneficiary  just  has 
the  baccalaureate  plus  five  years'  progressive 
post-baccalaureate,  then  the  alien  beneficiary 
cannot  meet  the  post-magisterial  experience 
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requirement.  In  that  case,  the  petition  should 
be  denied,  not  because  the  alien  beneficiary 
is  not  an  advance  degree  professional,  but 
because  the  alien  does  not  meet  the  actual 
qualifications  as  stated  on  the  ETA-750.  See 
K.R.K.  Irvine.  Inc.,  v.  London,  699  F.2d  1006 
(9th  Cir.  1983);  Matter  of  Wing's  Tea  House. 
16  I  &  N  Dec.  158  (INS  1977). 

Where  Do  Adjudicators  Find  Help 
Concerning  EB-2  Petitions  for  Advanced 
Degree  Professionals? 

EB-2  petitions  for  advanced  degree 
professionals  involving  unusually  complex 
or  novel  issues  of  law  or  fact  can  be  certified 
to  the  Administrative  Appeals  Office 
pursuant  to  8  CFR  103.4.  Questions 
concerning  this  guidance  can  be  addressed  to 
Senior  Adjudications  Officer  [officer's  name 
deleted]  through  channels  via  cc:Mail. 

[FR  Doc.  00-16885  Filed  6-29-00;  1:57  pm] 

BILLING  CODE  4410-1(MJ 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Corrections  Program  Office:  Agency 
Information  Collection  Activities 
Proposed  Collection;  Comment 
Request 

agency:  Office  of  Justice  Programs; 
Department  of  Justice. 
ACTION:  Notice  of  information  collection 
under  review;  New  collection. 

Program  Guidance  on  Environmental 
Protection  Requirements  and  Project 
Status  Report  for  the  \  lolent  Ofilender 
Inc  arc  eration/Truth-in-Sentence  Grant 
Program 

1 1      The  Department  of  Justice,  Office  of 
Justice  Programs,  Corrections  Program 
Office,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  anci  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  July  12,  2000.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  (202)  395-7860, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
the  instructions,  should  be  directed  to 


Patricia  Malak,  Environmental 
Coordinator,  Office  of  Justice  Programs, 
Corrections  Program  Office,  810  7th 
Street,  NW,  Washington,  DC  20531,  or 
facsimile  at  (202)  307-2019. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Yoiu' 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview,  of  This  Inlurmation 

(1)  Type  of  Infonnation  Collection: 
New  Collection. 

(2)  Title  of  the  Form /Collection: 
Program  Guidance  on  Environmental 
Protection  Requirements  and  Project 
Status  Report  for  the  Violent  Offender 
Incarceration/Truth-in-Sentencing  Grant 
Program. 

(3)  Agency  form  number,  If  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Department  of  Justice,  office  of  Justice 
Programs,  Corrections  Program  office. 

(4)  Affected  public  who  will  be 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
Government.  Other:  None. 

The  Violent  Offender  Incarceration/ 
Truth-in-Sentencing  Grant  Program, 
authorized  tmder  Title  11,  Subtitle  A  of 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  as  amended, 
provides  funds  for  the  construction  of 
prisons  and  jails  to  assist  states  in  their 
efforts  to  remove  violent  offenders  from 
the  commimity  and  to  encourage  states 
to  implement  truth-in-sentencing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  The  Project  Status  Report 
will  be  completed  by  approximately  150 
respondents  with  initiated  project  and  is 


expected  to  take  approximately  60 
minutes  to  complete.  The  Program 
Guidance  requires  the  preparation  of  an 
Environmental  Assessment  (EA)  or 
Environmental  Impact  Statement  (EIS) 
for  approximately  400-500  projects.  An 
average  EA  may  take  2-6  months  to 
complete  and  an  EIS  approximately  12- 
18  months,  although  the  time  required 
will  depend  on  the  scope  and  natiu^  of 
the  project,  the  alternatives  that  are 
analyzed,  the  impacts  on  the 
environment,  and  public  reaction  to  the 
project. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Average  time  will  vary 
depending  on  the  scope  of  the  project 
and  the  potential  environmental 
impac:ts. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Sectirity  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building.  1331 
Pennsylvania  Avenue,  NW,  Washington 
DC  20530. 

Dated:  June  28.  2000. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  00-16795  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4410-1»-M 


DEPAR-^MEN^  OF  JUSTICE 

Office  0*  juvenile  Justice  and 

Delinquency  P'-eve^tion 

[OJP(OJJDP)-1285] 
RIN1121-ZB90 

f^'sca  vea'  200C  Mssing  and  Exploited 
Children  s  Program  Plan 

r 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Announcement  of  Fiscal  Year 
2000  Missing  and  Exploited  Children's 
Program  Plan. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  is 
issuing  its  Missing  and  Exploited 
Children's  Program  Final  Program  Plan 
for  Fiscal  Year  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  C.  Laney,  Director,  Child 
Protection  Division,  202-616-3637. 
[This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
January  7,  2000,  OJJDP  published  the 
Fiscal  Year  2000  Missing  and  Exploited 
Children's  Program  Proposed  Program 
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Plan  in  the  Federal  Register  at  65  FR 
1175  and  requested  public  comments  on 
the  plan.  No  comments  were  received. 

OJJDP  has  determined  that  the 
Proposed  Program  Plan  does  not  need  to 
be  modified  in  any  way.  Accordingly, 
the  Proposed  Plan  as  published  in  the 
January  7,  2000.  Federal  Register  is  now 
the  Final  Missing  and  Exploited 
Children's  Program  Plan  for  Fiscal  Year 
2000. 

Dated:  June  27,  2000. 
John  J.  Wilson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Dor.  00-16711  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4410-18-P 


DEPARTMEN^ 


ABOR 


Office  o*  the  Secretary 

SuDmission  for  0MB  Review; 
Comment  Request 

June  23,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  e-mail  to  Kurz-Karin@dol.  gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@dol  .go  v) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA.  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  4,4'-Methylenedianiline 
(MDA)— 29  CFR  1926.60. 

Type  of  Review:  Extension. 

OMB  Number:  1218-0183. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  66. 

Number  of  Annual  Responses:  3,220. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physicicm  to  2  hours 
to  update  and  review  compliance  plans. 

Total  Burden  Hours:  1,520. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  Annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $73,500. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  from  adverse  health  effects 
associated  with  occupational  exposure 
to  MDA.  Employers  must  monitor 
exposure,  keep  employee  exposures 
within  the  permissible  exposure  limits, 
provides  employees  with  medical 
examinations  and  training,  and  establish 
and  maintain  employee  exposure- 
monitoring  and  medical  records. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  4,4'-Methylenedianiline 
(MDA)— 29  CFR  1910.1050. 

Type  of  Review:  Extension. 

OMB  Number:  1218-0184. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  12. 

Number  of  Annual  Responses:  650. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  2  hours 
to  update  and  review  compliance  plans. 

Total  Burden  Hours:  320. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
mintaining  systems  or  purchasing 
services:  $19,170. 


Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  from  adverse  health  effects 
associated  with  occupational  exposure 
to  MDA.  Employers  must  monitor 
exposure,  keep  employee  exposures 
within  the  permissible  exposure  limits, 
provide  employees  with  medical 
examinations  and  training,  and  establish 
and  maintain  employee  exposure- 
monitoring  and  medical  records. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Notice  of  Termination, 
Suspension,  Reduction  or  Increase  in 
Benefit  Payments. 

Type  of  Review:  Extension. 

OMB  Number:  1215-0064. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  325. 

Number  of  Annual  Responses:  9,000. 

Estimated  Time  Per  Response:  12 
minutes. 

Total  Burden  Hours:  1,800. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $3,240. 

Description:  Coal  mine  operators  who 
pay  monthly  black  lung  benefits  must 
notify  DCMWC  of  any  change  in 
benefits  and  the  reason  for  that  change. 
DCMWC  uses  this  notification  to 
monitor  payments  to  beneficiaries. 

Ira  L.  Mills, 

Depajrtmental  Clearance  Officer. 

(FR  Doc.  00-16744  Filed  6-30-00;  8:45  am] 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revised  Schedule  of  Remuneration  for 
the  UC  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time,  after  consultation  with  the 
Secretary  of  Defense,  a  Schedule  of 
Remuneration  specifying  the  pay  and 
allowances  for  each  pay  grade  of 
members  of  the  military  services.  The 
schedules  are  used  to  calculate  the  base 
period  wages  and  benefits  payable 
under  the  program  of  Unemployment 
Compensation  for  Ex-servicemembers 
(UCX). 

This  notice  is  to  publish  a  revised 
schedule  that  reflects  increases  in 
military  pay  and  allowances  which  were 
effective  in  July  2000. 
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Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12(c),  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  on  or  after 
October  1.  2000. 


Pay  grade 

Monthly  rate 

(1)  Commissioned  Officers: 

0-10 

13,329 

0-9 

12,445 

0-8 

11,465 

0-7 

10,388 

0-6 

8,761 

0-5 

7,341 

0-4 

6,085 

0-3 

4,807 

0-2 

3,834 

0-1  

2,900 

(2)  Commissioned  Officers  With 

Over  4  Years  Active  Duty  As 

An  Enlisted  Member  Or  War- 

rant Officer: 

0-3E  

5,634 

0-2E  

4.653 

0-1E  

3.889 

(3)  Wan-ant  Officers: 

W-5  

6,410 

W-4  

5,511 

W-3  

4,599 

W-2  

3,925 

W-1   

3,354 

(4)  Enlisted  Personnel: 

E-9  

5,086 

E-8  

4,276 

E-7  

3,724 

E-6  

3,273 

E-5  

2,778 

E-4  

2.330 

E-3  

2,055 

E-2  

1,972 

E-1   

1,744 

The  publication  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  for  which  any  prior  schedule  was 
in  effect. 

Signed  at  Washington,  DC,  on  June  26, 
2000. 

Raymond  L.  Bramucci, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-16748  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  tor 
Occupational  Safety  and  Health: 
Appointment  of  Members;  Notice  ot 
Meeting 

agency:  Occupational  Safety  and  Health 
\  iiiiiiiistration  (OSHA),  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health: 


Appointment  of  members;  Notice  of 
meeting. 

summary:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH),  which  was 
established  to  advise  the  Secretary  of 
Labor  on  issues  relating  to  occupational 
safety  and  health  programs,  policies, 
and  standards  in  the  maritime 
industries  in  the  United  Sates,  has  been 
re-chartered.  This  Notice  announces  the 
selection  of  15  persons  to  serve  as 
members  of  the  MACOSH  Committee 
and  schedules  the  first  meeting  of  the 
re-chartered  committee. 
DATES:  The  Committee  will  meet: 
—On  July  19,  2000  fi-om  9:30  A.M.  until 

approximately  5  P.M.;  and 
—On  July  20,  2000  from  8:30  A.M.  until 

approximately  4  P.M. 
ADDRESSES:  The  Committee  will  meet  at 
the  U.S.  Merchant  Marine  Academy, 
300  Steamboat  Road,  Kings  Point,  New 
York  11024;  telephone:  (516)  773-5000. 
Mail  comments,  views,  or  statements  in 
response  to  this  notice  to  Chappell 
Pierce,  Acting  Director,  Officer  of 
Maritime  Standards,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Telephone: 
(202)  693-2086;  FAX;  (202)  693-1663. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chappell  Pierce,  Acting  Director,  Officer 
of  Maritime  Standards,  OSHA;  Phone 
(202)  6^-^-2086 

SUPPLEMENTARY  INFORMATION:  All 

interested  persons  are  invited  to  attend 
the  public  meetings  of  MACOSH  at  the 
time  and  place  listed  above.  Individuals 
with  disabilities  wishing  to  attend 
should  contact  Theda  Kenney  at  (202) 
693-2222  no  later  than  July  11,  2000,  to 
obtain  appropriate  accommodations. 

Background 

MACOSH  was  established  pursuant  to 
the  authority  in  Section  7  of  the 
Occupational  Safety  and  Health  Act  of 
1970  to  advise  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  on  issues  relating  to 
occupational  safety  and  health  for 
workers  involved  in  shipbuilding, 
shipbreaking,  ship  repair,  and 
longshoring  in  the  maritime  industries 
in  the  United  States.  Since  its 
establishment  in  1995,  the  committee, 
using  its  unique  and  collective 
expertise,  has  provided  invaluable 
assistance  and  advice  to  the  Assistant 
Secretary  on  maritime  matters. 

On  January  24,  2000,  OSHA 
announced  its  intention  to  renew  the 
charter  of  MACOSH  for  another  two- 
year  term  and  requested  nominations  of 
interested  persons  to  serve  on  the 


advisory  committee  (65  FR  3740).  The 
Agency  received  the  nominations  of 
many  highly  qualified  person. 
Unfortunately,  the  Occupational  Safety 
and  Health  Act  limits  the  number  of 
members  that  can  be  on  an  advisory 
committee  to  15.  The  following  15 
persons  were  selected  to  represent  the 
diverse  interests  of  the  maritime 
commimity  on  MACOSH. 

Employee  Representatives 

Albert  Cemadas,  International 

Longshore  Association  (ILA) 
Jeff  Vigna,  International  Longshore 

Workers  Union  (ILWU) 
Chico  McGill,  International  Brotherhood 

of  Electrical  Workers  (IBEW) 
Mike  Flynn,  International  Association  of 

Machinists  and  Aerospace  Workers 

(L\M) 
Robert  Scott,  United  Brotherhood  of 

Carpenters 
Edwin  Lant,  Federal  Employees  Metal 

Trades  Council  (Tidewater  Virginia) 

Employer  Representatives 

John  McNeill,  National  Maritime  Safety 

Association 
Charles  Thompson,  American 

Association  of  Port  Authorities 
James  Thornton,  American  Shipbuilding 

Association 
Steve  Morris,  Shipbuilders  Council  of 

America 
lona  Evans,  U.S.  Navy 
Teresa  Preston,  Alabama  Shipyard 

Government  Representatives 

Laurence  Reed,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH) 

Peter  Schmidt,  Washington  State 
Department  of  labor  ar  .  Industry 

Lt.  Emile  Benard,  U.S.  C  last  Guard 

Meeting  Agenda 

This  meeting  will  include  discussion 
of  the  following  subjects:  goals  and 
objectives  for  the  next  two  years,  the 
Maritime  ergonomics  project,  OSHA 
Standards  update,  partnership  and 
training  initiatives  (including  OSHA's 
Electronic  Compliance  Assistance  Tool), 
vertical  tandem  lifting  of  containers, 
and  MACOSH  workgroup  reports. 

Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  MACOSH  on  the 
various  agenda  items  listed  above  may 
be  submitted,  {ireferably  with  copies,  to 
Chappell  Pierce  at  the  address  listed 
above.  Submissions  received  by  July  5, 
2000  will  be  provided  to  the  members 
of  the  committee  prior  to  the  meeting. 
Requests  to  make  an  oral  presentation  to 
the  Committee  may  be  granted  if  time 
permits.  Anyone  wishing  to  make  an 
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oral  presentation  to  the  Committee  may 
be  granted  if  time  permits.  Anyone 
wishing  to  make  an  oral  presentation  to 
the  Committee  on  any  of  the  agenda 
items  noted  above  should  notif>' 
Chappell  Pierce  by  July  5.  2000.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outline 
of  the  content  of  the  presentation. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655.  656),  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington,  E)C  this  21st  day  of 
June  2000. 

Charles  N.  feffress. 

Assistant  Secretary  of  Labor. 

(PR  Doc.  00-16823  Filed  6-28-00;  4:35  pm] 

BILLING  CODE  4510-26-M 


^HE  NATkONAl 

=  OoNDATIONONTHE 

ARTS  AND  The 

HUMANITIES 

Meetings  :;■♦  H.^rr 

anities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of 

meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506, 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 


invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date;  July  10,  2000. 

Time:  8:30  a.m.  to  6:00  p.m.   ^ 

floom;  420. 

Program:  This  meeting  will  review 
applications  for  History  Museums, 
Historical  Societies,  and  Historic  Sites, 
submitted  to  the  Office  of  Challenge 
Grants  at  the  May  1,  2000  deadline. 

2.  Date;  July  17,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in  Latin 
American  History  and  Studies, 
submitted  to  the  Division  of  Research 
Programs  at  the  May  1,  2000  deadline. 

3.  Date;  July  18,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in  History 
and  Philosophy  of  Science,  submitted  to 
the  Division  of  Research  Programs  at  the 
May  1.  2000  deadline. 

4.  Date;  July  18,  2000, 
Time:  8:30  a.m.  to  6:00  p.m. 
Room:  420. 

Program:  This  meeting  will  review 
applications  for  Museums,  Cultural 
Centers,  and  other  Humanities 
Organizations,  submitted  to  the  Office  of 
Challenge  Grants  at  the  May  1,  2000 
deadline. 

5.  Date;  July  19,  2000. 
Time:  8:30  a.m.  to  6:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
Religious  Studies,  submitted  to  the 
Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

6.  Date;  July  19,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
American  and  Latin  American 
Literature  and  Linguistics,  submitted  to 
the  Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

7.  Date:  July  20,  2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
Philosophy,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1,  2000 
deadline. 

8.  Date;  July  21,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 


Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in  Music 
and  Dance,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1,  2000 
deadline. 

9.  Date;  July  21,  2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
European  History,  submitted  to  the 
Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

10.  Date;  July  21,2000. 
Time:  8:30  a.m.  to  6:00  p.m. 
floom;  420. 

Program:  This  meeting  will  review 
applications  for  Research  Associations, 
Collections,  and  Programs,  submitted  to 
the  Office  of  Challenge  Grants  at  the 
May  1,  2000  deadline. 

11.  Date;  July  24,  2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
American  History,  submitted  to  the 
Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

12.  Date;  July  24,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
American  History,  submitted  to  the 
Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

13.  Date;  July  26,  2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program;  This  meeting  will  review 
applications  for  Fellowships  in  East 
Asian  Studies,  submitted  to  the  Division 
of  ResecU-ch  Programs  at  the  May  1,  2000 
deadline. 

14.  Date;  July  27,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
American  History,  submitted  to  the 
Division  of  Research  Programs  at  the 
May  1,  2000  deadline. 

15.  Date;  July  28,2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in  British 
Literature,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1 ,  2000 
deadline. 

16.  Date:  July  28,  2000. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in  British 
Literature,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1 ,  2000 
deadline. 
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17.  Date;  July  31,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships  in 
Anthropology  and  Archaeology  I, 
submitted  to  the  Division  of  Research 
Programs  at  the  May  1,  2000  deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-16692  Filed  6-30-00;  8:45  am] 

BILLING  CODE  7536-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 


National  Counci 
Meeting 


on  the  Humanities- 


|une  22,  2000. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended),  notice  is  hereby 
given  the  National  Council  on  the 
Humanities  will  meet  in  Washington, 
DC  on  July  13-14,2000. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  from  and  gifts  offered 
to  the  Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  July  13-14,  2000,  will  not  be 
open  to  the  public  pursuant  to 
subsections  {c)(4).  (c)(6)  and  (c)(9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action.  I  have  made 
this  determination  under  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  dated  July  19, 
1993. 

The  agenda  for  the  session  on  July  13, 
2000  will  be  as  follows: 

Committee  Meetings 

(Open  to  the  Public) 

Policy  Discussion 

9:00-10:30  a.m. 


Education  Programs — Room  M-07 
Federal/State  Partnership — Room  507 
Preservation  and  Access/Challenge 

Grants — Room  415 
Public  Programs — Room  420 
Research  Programs — Room  315 

(Closed  to  the  Public) 

Discussion  of  Specific  Grant 
Applications  and  Programs  Before  the 
Council 

10:30  a.m.  until  Adjourned 
Education  Programs — Room  M-07 
Federal/State  Partnership — Room  507 
Preservation  and  Access/Challenge 

Grants — Room  415 
Public  Progrcims — Room  420 
Research  Programs — Room  315 
1:30-3:00  p.m.     Jefferson  Lecture 
Committee  Meeting — Room  430 

The  morning  session  on  July  14,  2000 
will  convene  at  9:00  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public,  as  set  out  below.  The 
agenda  for  the  morning  session  will  be 
as  follows: 

Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks  and 

Presentations 

B.  Staff  Report 

C.  Congressional  Report 

D.  Reports  on  Policy  and  General 

Matters 

1.  Overview 

2.  Research  Programs 

3.  Education  Programs 

3.  Preservation  and  Access/Challenge 
Grants 

4.  Public  Programs 

5.  Federal/State  Partnership 

6.  Jefferson  Lecture/Humanities 
Medals 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
and  closed  to  the  public  for  the  reasons 
stated  above. 

Further  information  about  this 
meeting  can  be  obtained  from  Ms.  Laura 
S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  or  by  calling  (202)  606-8322, 
TDD  (202)  606-8282.  Advance  notice  of 
any  special  needs  or  acconunodations  is 
appreciated. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-16693  Filed  6-30-00;  8:45  am] 

BILLING  CODE  7536-01 -M 


N  A  '  i  O  N  A  . 


FNCE  FOUNDATION 


Soer^a   E'^p^'ias^s  f^anel  in 
B'oe^Q'-'eennc  a-;-  Environmental 
^ysierns,  Not'ce  0'  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date/Time:  July  20,  2000  8  AM-5  PM. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  A.  Frederick  Thompson, 
Program  Director,  Division  of  Bioengineering 
and  Environmental  Systems,  National 
Science  Foundation:  4201  Wilson  Boulevard: 
Arlington,  Virginia  22230;  Telephone:  (703) 
306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propbsals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Environmental  Technology  Engineering 
Unsolicited  Proposals  as  part  of  the  selection 
process  for  awrards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include,  information  of  a 
proprietary  or  confidential  nature.  inHuding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  28,  2000. 
Karen  }.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-16787  Filed  6-30-00;  8:45  ami 

BILUNG  CODE  7SS»-01-M 


NA '     NA     SCIENCE  FOUNDATION 

Aaviso.-^y  Corrim;nee  tor  Biological 
Sciences:  Committee  of  Visitors; 

Not'cc  o*  M66^"^G 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences  (1110):  Committee  of  Visitors. 

Date  and  Time:  July,  17-29.  2000;  8:30 
a.m.  to  5  p.m.  each  day. 

Place:  National  Science  Foundation.  Room 
680,  4201  Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Part  open  (see  agenda 
below): 

Contact  Person:  Dr.  Christopher  Piatt, 
Division  of  Integrative  Biology  and 
Neuroscience.  National  Science  Foundation, 
4201  Wilson  Bpjilevard,  Arlington,  VA,  (703) 
306-1420. 
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Purpose  oj  Meeting.  I'o  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  information. 

Agenda:  To  provide  oversight  review  of  the 
Division  of  Integrative  Biology  and 
Neuroscience. 

Open  Sessions:  ]\ily  17,  8:30  a.m.-10:30 
a.m.;  July  18, 1  p.m.-2  p.m.;  July  19, 1  p.m.- 
2  p.m. 

Reason  for  Closing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposaJ  actions  that  will  include 
information  of  a  proprietary  nature, 
including  technical  information:  financial 
data,  such  as  salaries:  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c),  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Committee 
membership  was  not  fmalized  until  June  20, 
2000  and  scheduling  dates  to  include  travel 
could  not  take  place  until  membership  was 
finalized. 

Dated:  June  28,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-16785  Filed  6-30-00:  8:45  am] 
BILUNG  CODE  75S6-01-M 


NATIONAL  SCIENCE  POUNDA'iON 

Special  Emphasis  Pane;    n  Design. 
Manufacture  and  mdustna!   ^novation; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  hidustrial  Innovation 
(1194). 

Date/Time:  August  31,  2000,  8  am-5:30 
pm. 

Place:  Room  330  and  365,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  Hazelrigg, 
Program  Director,  Design  and  Integration 
Engineering,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  508, 
Arlington.  VA  2230.  Telephone:  (703)  306- 
1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  "NSF/ 
SANDIA"  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  Hnancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 


522b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  28,  2000. 
Karen ).  York. 

Committee  Management  Officer. 

[FR  Doc.  00-16789  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

:>peciai  Emphasis  Panel  in  Electrical 
and  Communications  Systems.  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  System 
(1196). 

Date/Time:  July  24,  2000-8:30  a.m.  to  5 
p.m. 

Place:  National  Science  Foundation,  Room 
380,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Usha  Varshney, 
Program  Director,  Electronic,  Photonics  and 
Device  Technologies  (EPDT),  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundations,  4201  Wilson 
Blvd,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  Electronics,  Photonics  and 
Device  Technologies  program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprieteiry  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b(c),  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  June  28,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 

IFR  Doc.  00-16788  Filed  6-30-00:  8:45  am] 
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)NAl  SCIENCE  FOUNDATION 


Soectai  Emphasis  Panel  in 
Expenmenlai  &  Integrative  Activities 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Name:  Special  Emphasis  Panel  in 
Experimental  &  Intergrative  Activities  (1193). 

Date/Time:  July  24,  2000,  8:30  a.m.-5  p.m. 

Place:  Room  130,  320,  330,  340,  370,  and 
470,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA 

Type  of  Meeting:  Closed. 

Contact  Person:  Ehr.  Caroline  Wardle, 
Information  Technology  Workforce, 
Experimental  and  Integrative  Activities, 
Room  1160,  National  Science  Foundation, 
4201  Wilson  Boulevard,  VA  22230 
Telephone:  (703)  306-1981. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Information  Technology  Workforce  proposals 
submitted  in  response  to  the  program 
announcement  (NSF  00-77). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  28,  2000. 
Karen  ).  York, 

Committee  Management  Officer. 

[FR  Doc.  00-16786  Filed  6-30-00:  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  Program  To  Stimulate 
Competitive  Research:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  for  the 
Experimental  Program  to  Stimulate 
Competitive  Research  (1198). 

Date/Time:  August  25.  2000;  8  am-5  pm. 

Place:  Holiday  Inn  Arlington  at  Ballston, 
4610  Fairfax,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  J.  Anderson, 
Senior  Science  Advisor,  Experimental 
Program  to  Stimulate  Competitive  Research 
(EPSCoR),  National  Science  Foundation, 
Suite  875,  4201  Wilson  Blvd.,  Arlington,  VA 
22230.  (703)  306-1683. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  EPSCoR 
Infrastructure  Improvement  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
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concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  28,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-16784  Filed  6-30-00;  8:45  am) 

eiL;_ING   CODE   '555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   50-4611 

Amergen  Energy  Company  LLC: 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  a  Hearing 

The  U.b.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  AmerGen  Energy  Company, 
LLC  (the  licensee)  for  operation  of  the 
Clinton  Power  Station  (CPS)  located  in 
DeWitt  County,  Illinois. 

The  proposed  amendment  would 
change  the  leak  rate  test  frequency  for 
the  primary  containment  feedwater 
penetrations  designed  to  be  sealed  by 
the  Feedwater  Leakage  Control  System 
from  a  specific  test  interval  of  18 
months  to  a  frequency  based  on  the 
performance-based  Primary 
Containment  Leakage  Rate  Testing 
Program.  Additionally,  an  editorial 
chcmge  was  requested  to  reverse  the 
order  of  Technical  Specification  (TS) 
Surveillance  Requirements  3.6.1.3.11 
and  3.6.1.3.12.  This  change  was 
requested  because  it  would  group  TS 
3.6.1.3.12  with  other  TS  having  the 
same  applicability  and  frequency. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordcmce  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 


50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  Requirement  (SR) 
3.6.1.3.12  involves  a  change  in  frequency  of 
the  combined  leakage  rate  of  the  primary 
containment  feedwater  penetrations  that  are 
designed  to  be  sealed  by  the  Feedwater 
Leakage  Control  System  (FWLCS).  Testing 
performed  pursuant  to  this  Surveillance 
Requirement  is  not  an  initiator  to  any 
accident  previously  evaluated.  The  proposed 
chemge  does  not  affect  the  design,  operational 
characteristics,  function  or  reliability  of  the 
FWLCS  or  the  primary  containment 
feedwater  penetrations.  Further,  the  change 
has  no  impact  on  plant  design  or  operation, 
as  it  is  merely  a  change  in  the  specified 
frequency  for  the  affected  SR.  Therefore,  the 
proposed  change  does  not  affect  any 
parameters  or  conditions  that  may  contribute 
to  the  initiation  of  any  accidents  previously 
evaluated,  iind  as  a  resuh,  the  probability  of 
initiation  of  any  accident  previously 
evaluated  will  not  be  significantly  increased. 

The  proposed  change  to  the  specified 
Frequency  for  SR  3.6.1.3.12  would  permit  a 
longer  test  interval  for  this  surveillance.  An 
excessively  long  test  interval  could  result  in 
reduced  leak  tightness  of  the  feedwater 
penetrations  and,  therefore,  in  reduced 
effectiveness  of  the  barrier  presented  by  the 
feedwater  penetrations  and  the  FWLCS. 
However,  this  potential  is  precluded  by 
making  the  SR  3.6.1.3.12  test  interval 
performance  based.  Such  an  approach  is 
based  on  approved  industry  guidelines 
reflected  in  the  Primary  Containment 
Leakage  Rate  Testing  Program  outlined  in 
Technical  Specification  5.5.13.  Accordingly, 
a  longer  test  interval  would  only  be 
permitted  if  leak  test  performemce  supports 
the  longer  interval.  It  should  also  be  noted 
that  the  acceptance  criterion  for  the  water- 
type  leak  test  imposed  by  SR  3.6.1.3.12  was 
established  on  the  expected  capability  of  the 
feedwater  penetrations  to  meet  this 
acceptance  criterion.  Thus,  the  proposed 
change  to  SR  3.6.1.3.12  will  not  result  in 
reduced  barrier  performance  of  the  feedwater 
penetrations,  nor  in  reduced  effectiveness  of 
the  FWLCS.  These  barriers  for  the  prevention 
or  minimization  of  posf-LOCA  radioactive 
release  from  the  containment  will  not 
therefore  be  adversely  impacted  by  the 
proposed  change.  The  FWLCS  and  the 
feedwater  penetrations  will  still  be  required 
to  be  Operable  per  the  Technical 
Specifications  and  thus  capable  of 
performing  their  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
On  this  basis,  the  consequences  of  any 
accident  previously  evaluated  are  not 
affected  by  the  proposed  change. 

Based  on  the  above,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  on  any  accident 
previously  evaluated. 

(2)  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

Changing  the  surveillance  Frequency  of  the 
combined  leakage  rate  of  the  primary 
containment  feedwater  penetrations  that  are 
designed  to  be  sealed  by  the  FWLCS  does  not 
involve  a  change  in  the  design,  configuration, 
or  method  of  operation  of  the  plant.  The 
proposed  change  does  not  Involve  a  phvsical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  method  governing  normal  plant 
operation.  No  new  accident  initiators  are 
introduced  as  a  result  of  the  change  in 
specified  surveillance  Frequency.  Therefore, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposed  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  related  to  the 
proposed  change  involves  the  offsite  dose 
consequences  that  result  from  the  release  of 
radioactive  material  from  the  containment 
following  a  design  basis  accident.  This 
release  is  effected  by  leakage  through  the 
containment,  including  the  feedwater 
penetrations  sealed  by  the  FWLCS.  The 
proposed  change  to  the  Frequency  for  the 
leakage  rate  test  for  these  penetrations  does 
not  involve  a  change  to  the  acceptance 
criteria  for  the  leakage  rate  test,  nor  in  the 
effectiveness  of  the  testing  since  the  test  i 

interval  for  the  test  will  be  performance 
based.  That  is,  an  acceptable  level  of 
reliability  [leak  tightness)  of  the  feedwater 
penetrations  will  be  maintained  using  the 
performance-based  Primary  Containment 
Leakage  Rate  Testing  Program.  On  this  basis, 
the  proposed  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  luitil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
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and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission.  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  2,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://Mrww.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  bv  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Kevin  P.  Gallen,  Morgan.  Lewis  & 
Bockius  LLP,  1800  M  Street.  NW. 
Washington,  DC  20036-5869,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  19,  2000  (U- 
603378),  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.iu-c.gov). 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  |une,  2000. 

For  the  Nuclear  Regulatory  Commission. 

Ion  B.  Hopkins, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-16727  Filed  6-30-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 


[70-1257] 

Consideration  of  License  Amendment 
Request  for  the  Siemens  Power 
Corporation,  and  Opportunity  tor 
Hearing 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  of 
environmental  assessment  and  finding 
of  no  significant  impact  and  opportunity 
to  request  a  hearing  on  amendment  of 
materials  license  SNM-1227,  Siemens 
Power  Corporation. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-1227  to  authorize 
constructing,  installing,  and  operating 
an  addition  to  the  Ammonia  Recovery 
Facility  at  the  Siemens  Power 
Corporation  facility  located  in  Richland, 
WA. 

Environmental  Assessment 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  evaluated  the 
environmental  impacts  of  Siemens 
Power  Corporation  (SPC)  constructing, 
installing  and  operating  an  addition  to 
their  Ammonia  Recovery  Facility  (ARF). 
This  Environmental  Assessment  (EA) 
has  been  prepared  pursuant  to  the 
Council  on  Environmental  Quality 
(CEOJ  regulations  (40  CFR  parts  1500- 
1508)  and  NRC  regulations  (10  CFR  part 
51)  which  implement  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  The  purpose  of  this 
document  is  to  assess  the  environmental 
consequences  of  the  proposed  license 
amendment. 

The  SPC  facility  at  Richland, 
Washington,  is  authorized  under  SNM- 
1227  and  Washington  State  Materials 
License  No.  WN-1 062-1  to  possess 
nuclear  materials  for  the  conversion  of 
uranium  hexailuoride  (UF6)  to  uranium 
dioxide  (UO2),  and  to  fabricate  and 
assemble  nuclear  fuel  assemblies  for 
light-water  reactors.  The  SPC  operation 
uses  a  dry  conversion  process  to  convert 
UFfi  to  UO2  powder.  The  UO2  powder  is 
pressed  into  pellets,  which  are  sintered 
and  then  loaded  into  fuel  rods.  The  fuel 
rods  are  placed  into  storage  and  are 
withdrawn  as  needed  and  fabricated 
into  fuel  assemblies. 

Siemens  has  six  lagoons  that  contain 
process  waste  solutions  and  sediment 
from  past  and  current  manufacturing 
operations.  Under  the  terms  of  a  consent 


decree  with  the  State  of  Washington 
Department  of  Ecology  (WDOE),  the 
lagoons  will  be  emptied, 
decommissioned  and  removed  by  the 
year- 2006.  To  meet  this  requirement  and 
phase  out  the  lagoons.  SPC  will  install 
new  wastewater  treatment  equipment 
into  a  new  containment  building 
attached  to  the  existing  ARF  Building. 
The  new  equipment  includes  four  tanks 
and  an  ion  exchange  column. 

The  addition  will  be  of  the  same 
construction  as  the  ARF  Building;  i.e.,  a 
pre-engineered  metal  structure  on  a 
concrete  pad.  The  floor  of  the  addition 
will  be  three  feet  below  grade  to  provide 
sealed  spill  containment  (1  V2  times  the 
capacity  of  the  largest  tank).  Three  of 
the  four  tanks  and  the  ion  exchange 
column  will  be  located  inside  the 
building  and  the  fourth  tank  will  be 
located  outside  the  addition  on  a 
concrete  pad  under  an  awning. 

Tank  1  will  be  a  5000  gallon  tank 
which  will  hold  the  ion  exchange 
regeneration  solution,  which  will 
eliminate  this  material  from  entering 
Lagoon  3.  Tank  2  will  be  a  7000  gallon 
tank  which  will  replace  Lagoon  2.  Tank 
2  will  receive  the  low  U,  high  ammonia 
effluent  from  the  ammonium  diuranate 
line  and  will  be  the  feed  to  the  ARF 
process.  Tank  5 A  will  be  a  12,000  gallon 
tank  to  replace  Lagoon  5A.  It  will 
receive  treated  effluent  from  the  ARF  as 
well  as  low-U,  low  ammonia  effluents 
from  other  processes.  Tank  5A  will  feed 
the  ion  exchange  columns  whose  output 
feeds  the  sewer.  The  carbonate  makeup 
tank  will  be  located  under  an  awning 
outside  the  ARF.  This  tank  will  replace 
Lagoon  4  by  holding  the  carbonate 
solution  used  to  regenerate  the  ion 
exchange  columns.  The  second  ion 
exchange  column  will  be  added  so  that 
while  one  column  is  being  regenerated, 
the  ion  exchange  operation  can 
continue. 

1.2  Review  Scope 

In  accordance  with  10  CFR  part  51, 
this  EA  serves  to  (1)  present  information 
and  analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS);  (2)  fulfill  the 
NRC's  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  when 
no  EIS  is  necessary;  and  (3)  facilitate 
preparation  of  an  EIS  if  one  is  necessary. 
Should  the  NRC  issue  a  FONSI,  no  EIS 
would  be  prepared  and  the  license 
amendment  would  be  granted. 

1 . 3  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-1227  to 
authorize  installation  and  operation  of 


the  new  equipment  in  the  Ammonia 
Recovery  Facility. 

1 .4  Need  for  Proposed  Action 

Under  the  terms  of  the  consent  decree 
with  the  State  of  Washington,  SPC  will 
empty,  decommission,  and  remove  their 
six  lagoons  by  the  year  2006.  To  meet 
this  requirement,  SPC  will  install  new 
wastewater  treatment  equipment  into  a 
new  containment  building  attached  to 
the  existing  ARF  Building.  The  new 
equipment  will  include  two  new  waste 
tanks,  two  tanks  for  the  regeneration  of 
existing  final  ion  exchange  columns, 
and  a  new  ion  exchange  column.  The 
new  waste  tanks  will  replace  the 
lagoons,  thereby  eliminating  the 
concern  of  any  possible  leaks  or 
emissions  to  the  environment  from  the 
lagoons. 

1.5  Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1 .  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Deny  the  amendment  request. 

2.0  Affected  Environment 

The  following  sections  contain  a 
summary  of  the  affected  environment  at 
and  near  the  SPC  site.  A  full  description 
of  the  site  and  its  characteristics  is  given 
in  the  1995  Environmental  Assessment 
for  the  Renewal  of  the  NRC  license  for 
SPC. 

2.1  Location  and  Land  Use 

The  Siemens  Power  Corporation 
(SPC)  facility  is  located  on  a  131-hectare 
site  just  inside  the  northern  boundary  of 
the  City  of  Richland  in  Benton  County, 
Washington.  The  site  consists  of  36 
buildings  plus  various  outside  facilities. 
The  uranium  handling  and  processing 
facilities  are  located  within  a  restricted 
21.5-hectare  area.  The  facility  is  located 
within  a  2,470-hectare  land  parcel 
known  as  the  Horn  Rapids  Triangle, 
which  was  part  of  the  U.S.  Department 
of  Energy's  (DOE)  Hanford  Site  until 
1967  when  it  was  aimexed  to  the  City 
of  Richland.  The  Horn  Rapids  Triangle 
is  bounded  to  the  north  by  Horn  Rapids 
Road,  to  the  south  by  the  Horn  Rapids 
Irrigation  Ditch,  to  the  east  by  the 
DOEllOO  Area,  and  on  the  southeast  by 
the  Port  of  Benton  Skypark  and 
Richland  Airport.  Most  developed  land 
within  a  16  kilometer  radius  of  the  site 
is  used  for  agriculture,  light  industry,  or 
residences. 

2.2  Geology,  Soils,  and  Seismicity 

The  site  region  is  characterized  as  a 
semi-arid  desert  of  generally  flat  terrain 
except  for  wind  formed  ridges  from  1.5 
to  9  meters  high.  The  site  is  located 
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between  the  Columbia  and  Yakima 
Rivers  at  an  elevation  of  114  meters 
above  mean  sea  level  (MSL).  At  their 
closest  points,  the  nominal  elevations  of 
the  Columbia  and  Yakima  Rivers  are 
approximately  107  and  113  meters 
above  mean  sea  level,  respectively. 
Basalt  flows  more  than  3,000  meters 
thick  underlie  the  Pasco  basin. 
Unconsolidated  silts,  sands,  and  gravels 
of  the  Ringold  and  Hanford  Formations, 
totaling  tens  to  hundreds  of  feet  in 
thickness,  overlie  the  basalts.  The  depth 
to  basalt  below  the  SPC  site  has  not 
been  determined. 

The  distribution  and  intensity  of 
historical  earthquakes  indicate  that  the 
Columbia  Plateau  is  an  area  of  moderate 
seismicity.  Seismic  activity  above 
magnitude  3.0  on  the  Richter  scale  has 
occurred  in  this  region,  but  activity 
above  magnitude  3.5  is  most  commonly 
found  around  the  northern  and  western 
portions  of  the  Columbia  Plateau,  with 
a  few  events  occurring  along  the  border 
between  Washington  and  Oregon. 

2.3    Water  Resources 

Surface  Water:  Primary  surface  water 
features  associated  with  the  SPC  site  are 
the  Columbia  and  Yakima  rivers.  The 
confluence  of  the  Yakima  and  Columbia 
rivers  is  located  about  5  kilometers 
south  of  Richland  and  about  8 
kilometers  south  of  the  SPC  site.  The 
Columbia  River  in  the  vicinity  of  the 
site  is  classified  as  Class  A  (excellent) 
which  requires  that  industrial  uses  of 
this  water  be  compatible  with  other  uses 
including  drinking  water,  wildlife,  and 
recreation.  The  water  is  used  for 
irrigation,  power  generation,  municipal 
water  supplies,  transportation,  fishing, 
and  water  sports.  The  primary  source 
for  water  in  Richland  and  at  the  SPC  site 
is  from  the  Columbia  River.  There  is  no 
storm  water  runoff  ft'om  the  facility  to 
water  bodies,  rivers,  streams  or  the 
municipal  sewer  system.  Surface  water 
nmoff  from  the  plant  is  very  limited 
because  of  the  desert  environment  and 
percolation  into  the  soil. 

Ground  Water:  There  are  three 
distinct  aquifer  systems  that  underlie 
the  SPC  site.  The  deepest  aquifer 
consists  of  highly  productive  water- 
bearing zones  within  thick  basalt  flows. 
A  confined  aquifer  occurs  in  silt,  gravel 
and  sand  layers  in  the  lower  portion  of 
the  Ringold  Formation  which  overlies 
the  basalt.  An  unconfined  aquifer 
system,  consisting  of  the  sands  and 
gravels  in  the  Hanford  Formation  and  in 
the  upper  portion  of  the  Ringold 
Formation,  is  the  shallowest  aquifer  and 
the  one  that  is  monitored  by  the  SPC 
site. 


2.4     Meteorology  and  Air  Quality 

The  SPC  site  region  has  a  dry, 
continental  climate  with  large 
temperature  variations  between  winter 
and  summer  caused  by  mountain  ranges 
to  the  west  and  the  orientation  of  the 
Rocky  Mountains.  The  prevailing  wind 
on  the  site  is  from  the  southwest.  Severe 
weather  in  the  area  consists  of  wind, 
thunderstorms,  and  occasionally  a 
tornado. 

Air  quality  at  the  site  is  good — within 
the  air  quality  standards  set  by  EPA  and 
the  State  of  Washington. 

3.0  Effluent  Releases  and  Monitoring 

3.1  Monitoring  Program 

Monitoring  programs  at  the  SPC 
facility  comprise  effluent  monitoring  of 
air  and  water  and  environmental 
monitoring  of  various  media  (air,  soil, 
vegetation,  and  groundwater).  This 
program  provides  a  basis  for  evaluation 
of  public  health  and  safety  impacts,  for 
establishing  compliance  with 
environmental  regulations,  and  for 
development  of  mitigation  measures  if 
necessary.  The  proposed  activities  will 
be  monitored  using  current  monitoring 
equipment  located  in  the  ARF.  The 
tanks  will  be  equipped  with  alarmed, 
electronic  level  detectors  cmd  alarmed 
leak  detectors.  No  near-term  changes  are 
planned  in  the  effluent  and/or 
envirormiental  monitoring  programs 
currently  committed  to  in  License 
SNM-1227.  Effluents  from  the  new 
tanks  will  enter  the  sewer  and  will 
continue  to  be  subject  to  the  same  NRC 
and  State  of  Washington  radiological 
and  chemical  release  limits  regardless  of 
whether  the  effluents  are  managed  via 
the  lagoons  or  in  tanks.  In  the  long-term, 
close-out  of  the  lagoon  system  will 
relieve  SPC  of  its  need  to  conduct  inter- 
liner  lagoon  sampling  and  may  also 
decrease  lagoon-related  groundwater 
monitoring  requirements. 

3.2  Effluents 

Gaseous,  liquid,  and  solid  wastes  are 
produced  at  the  SPC  site.  These  wastes 
are  categorized  as  low-level  radioactive, 
nonradioactive,  hazardous,  or  mixed 
wastes.  A  description  of  each  of  these 
waste  categories,  control  strategies,  and 
an  estimate  of  release  quantities  is 
provided  in  the  1995  Environmental 
Assessment  for  the  Renewal  of  the  NRC 
license  for  SPC. 

Each  of  the  effluent  streams  is 
monitored  at  or  just  prior  to  the  point 
of  release.  SPC  has  a  set  of  action  levels 
for  both  gaseous  and  liquid  effluent 
streams.  Results  from  the  radiological 
effluent  monitoring  program  are 
reviewed  quarterly  by  the  plant's  As 
Low  As  Reasonably  Achievable 


(ALARA)  Committee  and  reported 
annually  to  the  Siemens  Health  and 
Safety  Council  to  determine  trends  in 
effluent  releases;  to  determine  if  effluent 
controls  are  being  properly  used, 
maintained  and  inspected;  and  to 
determine  if  effluents  could  be  reduced 
using  the  ALARA  concept.  Results  from 
the  monitoring  program  are  also 
reported  in  the  semiannual  effluent 
reports  submitted  to  the  NRC.  Impacts 
on  effluent  releases  resulting  from  the 
proposed  activities  are  described  below. 

3.2.1  Solid  Wastes 

The  amendment  request  is  expected 
to  eventually  decease  the  solid  wastes 
released  from  the  site.  The  operation  of 
a  closed  tank  system  will  generate  fewer 
solids  wastes  than  operation  of  a  large 
open  lagoon  system  due  to  the 
generation  of  contaminated  sediments 
and  soils  in  a  lagoon  system. 

3.2.2  Air  Effluents 

The  release  of  air  effluents  is  expected 
to  increase  minimally  and  remain 
within  applicable  regulatory  limits. 
These  additional  effluents  will  be  the 
same  composition  as  what  is  currently 
emitted  from  the  ARF.  The  ARF  Feed 
Collection  tank  is  vented  to  the  existing 
ARF  process  feed  tank  to  contain 
ammonia  fumes.  The  ion  exchcuige  feed 
tank  and  the  ion  exchange  regeneration 
tank  will  be  vented  to  the  existing  ARF 
exhaust  and  stack  for  the  control  of  low 
level  ammonia  releases. 

3.2.3  Liquid  Effluents 

The  proposed  activity  is  not  expected 
to  impact  the  quantity  or  radioactivity  of 
liquid  effluents  released  to  the  sewer. 
Essentially  the  same  waste  streams  will 
be  processed  through  low  residence 
time  tanks  as  opposed  to  the  longer 
residence  time  lagoon  system. 

4.0  Environmental  Impacts  of 
Proposed  Action  and  Alternatives 

4.1  Public  and  Occupational  Health 

The  risk  to  himian  health  was 
evaluated  as  a  result  of  construction, 
installation,  and  operation  of  the  new 
equipment  in  the  new  contaiimient 
building.  Personnel  are  expected  to 
enter  the  new  containment  building  on 
an  as  needed  basis  rather  than  working 
there  full  time.  The  licensee's  existing 
radiation  protection  and  environmental 
programs,  as  described  in  their  license 
application,  will  be  used  to  control  the 
radiation  exposures  of  the  licensee's 
workers  and  the  public.  The  licensee's 
existing  radiation  protection  and 
envirorunental  programs  include 
training,  protective  clothing,  air 
sampling,  surface  contamination 
surveys,  bioassays,  waste  management, 
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monitoring  of  effluents,  environmental 
monitoring,  etc.  In  addition,  the 
programs  include  action  levels  and 
actions  to  be  taken  to  minimize  the 
radiation  exposures  of  workers  and  the 
public.  Since  the  radioactive  material 
will  be  contained  in  tanks  and  will  be 
in  low  concentrations,  the  exposures  to 
workers  and  the  public  are  expected  to 
result  in  no  significant  increase  in 
worker  or  public  exposure.  Thus,  the 
NRC  staff  has  determined  that  the 
licensee's  existing  radiation  protection 
and  environmental  programs  are 
adequate  for  the  new  operations  in  the 
new  containment  building. 

4.2  Water  Resources 

The  NRC  staff  has  determined  that  the 
proposed  amendment  will  not  impact 
the  quality  of  nearby  surface  waters. 

The  tanks  will  eliminate  the  concern 
of  any  possible  leaks  or  emissions  to  the 
enviroimient  from  the  lagoons. 
Contamination  of  groundwater  is 
expected  to  decrease  as  a  result  of  the 
phase-out  of  the  lagoons.  The  tanks  will 
be  double-contained  and  will  be 
monitored  for  leaks.  The  design  of  the 
building  provides  for  spill  containment. 

4.3  Air  Quality 

The  construction,  installation  and 
operation  of  the  new  equipment  is 
expected  to  have  a  minimal  impact  on 
the  air  quality  on  and  near  the  site. 
Construction  activities  will  be  minimal 
with  no  major  soil  disruption.  No  new 
stack  monitoring  will  be  required 
because  the  current  monitoring  system 
will  be  used.  The  slight  increase  in  air 
effluents  will  remain  within  applicable 
regulatory  limits. 

4.4  Demography,  Biota,  Cultural  and 
Historic  Resources 

The  NRC  staff  has  determined  that  the 
proposed  amendment  will  not  impact 
demography,  biota,  or  cultural  or 
historic  resources.  The  proposed 
construction  will  occur  on  an  area  of  the 
site  which  has  been  previously 
evaluated  for  these  concerns  and  has 
been  previously  impacted  by  actions  at 
the  site  (1996  EA). 

4.5  Alternatives 

The  action  that  the  NRC  is 
considering  is  approval  of  an 
amendment  request  to  a  Materials 
License  issued  pursuant  to  10  CFR  part 
70.  The  amendment  would  approve  the 
construction,  installation  and  operation 
of  new  equipment  in  the  ARF  building. 
The  alternatives  available  to  the  NRC 
are: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Deny  the  cunendment  request. 


Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  denial  of  the 
license  amendment.  There  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action, 
and  therefore  alternatives  with  equal  or 
greater  impacts  need  not  be  evaluated. 
In  addition,  the  approval  of  the 
amendment  request  will  decrease  the 
impacts  to  the  groundwater  as  operation 
of  the  tanks  pose  less  of  a  threat  of  leaks 
into  the  groundwater  than  operation  of 
lagoons.  The  staff  considers  that 
Alternative  1  is  the  appropriate 
alternative  for  selection. 

5.0    Agencies  and  Persons  Contacted 

The  NRC  staff  contacted 
representatives  from  the  State  of 
Washington  Department  of  Health  and 
the  State  of  Washington  Department  of 
Ecology.  The  City  of  Richland, 
Development  and  Permit  Services 
Division  completed  a  State 
Enviromnental  Policy  Act  (SEPA) 
Checklist  and  issued  a  Determination  of 
Nonsignificance  dated  June  11.  1999. 
The  conclusion  of  the  review  was  that 
the  proposed  activities  would  not  have 
a  probable  significant  adverse  impact  on 
the  enviroimient. 
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1999,  Letter  from  J.B.  Edgar  to  NRC 
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7.0     Conclusions 

Based  on  an  evaluation  of  the 
environmental  impacts  of  the 
amendment  request,  the  NRC  has 
determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Federal  Register. 
The  NRC  staff  considered  the 
environmental  consequences  of 
constructing,  installing  and  operating 
new  equipment  in  the  ARF  building  and 
determined  that  these  activities  will 
have  no  significant  effect  on  public 
health  and  safety  or  the  environment. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  SNM-1227.  On  the 
basis  of  the  assessment,  the  Commission 
has  concluded  that  environmental 
impacts  associated  with  the  proposed 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 


Environmental  Impact  Statement. 
Accordingly,  the  Commission  is  making 
a  Finding  of  No  Significant  Impact. 

The  Environmental  Assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC. 

Opportunity  for  a  Hearing 

Based  on  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact,  and  a  staff  safety 
evaluation  to  be  completed,  NRC  is 
preparing  to  amend  License  SNM-1227. 
The  NRC  hereby  provides  that  this  is  a 
proceeding  on  an  application  for 
amendment  of  a  license  falling  within 
the  scope  of  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

A  request  for  hearing  or  petition  for 
leave  to  inter\'ene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission  either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Secretary  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  mat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  section  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establisning  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  section  2.1205(d). 

In  accordance  with  10  CFR  Section 
2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 
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1.  The  applicant,  Siemens  Power 
Corporation.  2101  Horn  Rapids  Road, 
Richland,  WA  99352-0130;  and 

2.  The  NRC  staff,  by  delivering  it  to 
the  Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852.  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  NRC  contact  for  this  licensing 
action  is  Dan  E.  Martin.  Dan  E.  Martin 
may  be  contacted  at  (301)  415-7254  or 
by  e-mail  at  deml@nrc.gov  for  more 
information  about  this  licensing  action. 

Daled  at  Rockville,  Maryland,  this  22nd 
day  of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting, 

Chief.  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc  00-16728  Filed  6-30-00;  8:45  am] 

BiLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DocKe!  '2-2] 

Virginia  Electric  and  Power  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  ot  No 
Significant  Impact  Regarding  the 
Proposed  Amendment  To  Revise 
Technical  Specifications  of  License 
No.  SN^4-2501 

The  U.S.  Nuclear  Regidatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  the  Special 
Nuclear  Materials  License  No.  2501 
(SNM-2501)  held  by  Virginia  Electric 
and  Power  Company  (Virginia  Power) 
for  the  Surry  independent  spent  fuel 
storage  installation  (ISFSI).  The 
requested  amendment  would  revise  the 
Technical  Specifications  of  SNM-2501 
to  specifically  permit  the  continued 
storage  of  burnable  poison  rod 
assemblies  (BPRA)  and  thimble  plug 
devices  (TPD)  widiin  die  CASTOR  V/21, 
NAC  128,  and  Westinghouse  MC-10 
casks  used  at  the  Surry  ISFSI. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  April  5,  1999,  as 
supplemented  on  February  29,  2000, 
Virginia  Power  requested  an 
amendment  to  revise  the  Technical 
Specifications  of  SNM-2501  for  the 
Surry  ISFSI.  The  changes  would 
specifically  permit  the  continued 
storage  of  BPRAs  and/or  TPDs  within 
the  CASTOR  V/21.  NAC  128,  and 
Westinghouse  MC-10  dry  storage  casks 
used  at  the  Surry  ISFSI. 


Need  for  the  Proposed  Action:  The 
proposed  action  will  eliminate  the  need 
to  physically  remove  BPRAs  and  TPDs 
fi"om  irradiated  fuel  assemblies  in  order 
for  dry  cask  storage  to  continue  under 
the  present  technical  specifications  of 
the  license. 

Environmental  Impacts  of  the 
Proposed  Action:  The  NRC  has 
completed  its  evaluation  of  the 
proposed  action  and  concludes  that 
granting  the  request  for  an  amendment 
to  specifically  allow  the  continued 
storage  of  BPRAs  and  TPDs  within  the 
CASTOR  V/21,  NAC  128,  and 
Westinghouse  MC-10  casks  used  at  the 
Surry  ISFSI  will  not  increase  the 
probability  or  consequences  of 
accidents.  No  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site.  With  regard  to 
radiological  impacts,  the  addition  of 
irradiated  BPRAs  and  TPDs  only  affects 
the  gamma  source  term  of  the  cask.  For 
this  amendment,  Virginia  Power's 
calculated  increase  in  surface  dose  rate 
resulting  from  the  added  BPRAs  and 
TPDs  remains  within  the  bounds  of  the 
currentiy  approved  dose  rate  limit  and, 
consequently,  results  in  no  significant 
increase  in  occupational  or  public 
radiation  exposure.  Additionally,  the 
applicant  made  physical  dose  rate 
measurements  of  casks  currently  loaded 
with  BPRAs  and  TPDs,  and  they  are  less 
than  the  calculated  dose  rates.  The 
measured  increase  in  the  surface  dose 
rate  remains  within  the  bounds  of  the 
currently  approved  dose  rate  limit. 
Therefore,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

The  amendment  only  affects  the 
requirements  associated  with  the 
content  of  the  casks  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action 
would  be  to  deny  the  request  for  an 
amendment  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  the  need  to 
physically  remove  BPRAs  and  TPDs 
from  each  fuel  assembly  possessing 
them  prior  to  continuing  dry  cask 
storage.  Physical  removal  of  irradiated 
BPRAs  and  TPDs  would  increase  the 
exposure  time  and  dose  to  the  plant 
workers.  In  addition,  it  would  require 
disposal  or  storage  of  additional 
radioactive  material  (i.e.,  BPRAs  and 


TPDs)  that  would  otherwise  be  safely 
stored  if  the  BPRAs  and  TPDs  are  left 
intact  with  their  irradiated  fuel 
assembly.  The  environmental  impacts  of 
the  alternative  action  are  greater  than 
the  proposed  action. 

Given  that  there  are  greater 
environmental  impacts  associated  with 
the  alternative  action  of  denying  the 
approval  for  an  amendment,  the 
Commission  concludes  that  the 
preferred  alternative  is  to  grant  this 
amendment. 

Agencies  and  Persons  Consulted:  On 
September  27,  1999,  Mr.  Les  Foldese  of 
the  Virginia  Department  of  Health, 
Bureau  of  Radiological  Health,  was 
contacted  in  regard  to  the  proposed 
action  and  had  no  concerns. 

Finding  of  No  Significant  Impact 

The  envirormiental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
permit  the  continued  storage  of  BPRAs 
and  TPDs  within  the  CASTOR  V/21, 
NAC  128,  and  Westinghouse  MC-10 
casks  used  at  the  Surry  ISFSI  will  not 
significantly  impact  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  amendment  application 
dated  April  5,  1999,  as  supplemented  on 
February  29,  2000.  In  accordance  with 
10  CFR  2.790  of  the  NRC's  "Rules  of 
Practice,"  a  copy  of  this  letter  and  its 
enclosure  will  be  available 
electronically  for  public  inspection  in 
the  NRC  Public  Document  Room  or  from 
die  Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
NRC/ADAMS/index.html  (the  Public 
Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  00-16730  Filed  6-30-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

'Docket  No  030-00001:  License  No.  24- 
04206-0-!    EA-00-143; 

Mallinckrodt.  Inc..  St  Louis,  Missouri; 
Confirmatory  Order  Modifying  License 


Mallinckrodt,  Inc.  (Mallinckrodt),  is 
the  holder  of  NRC  License  No.  24- 
04206-01  issued  by  the  Nuclear 
Regulatory  Conunission  (NRC  or 
Conunission)  piu-suant  to  10  CFR  part 
30.  The  license  authorizes  Mallinckrodt 
to  use  byproduct  materials  in 
manufacturing,  processing  and 
packaging  of  radiopharmaceuticals  and 
radiochemicals  for  distribution  to 
holders  of  a  specific  license  issued  by 
the  Commission  or  an  Agreement  State. 
The  license  also  authorizes 
Mallinckrodt  to  use  byproduct  material 
for  research  and  development  of 
radiopharmaceuticals.  The  license  was 
issued  on  October  8,  1958,  was  most 
recently  amended  on  March  27,  1998, 
and  is  currently  in  the  renewal  process. 


On  April  13,  2000,  Mallinckrodt 
identified  a  potential  extremity 
exposure  in  excess  of  regulatory  limits 
to  an  individual  working  on  the 
molybdenum/technetium  generator 
manufacturing  line  and  immediately 
notified  the  NRC  of  the  incident.  The 
NRC  initiated  a  special  inspection  on 
April  14,  2000,  to  review  the 
circumstances,  and  root  and 
contributing  causes  of  the  event.  On 
April  28,  2000,  Mallinckrodt  identified 
additional  potential  exposures  in  excess 
of  regulatory  limits  involving  additional 
processing  areas.  Based  on  the 
additional  potential  exposures  and  the 
complexity  of  the  processes,  the  NRC 
expanded  the  special  inspection  to  an 
Augmented  Inspection  Team  (AIT).  The 
AIT  inspected  Mallinckrodt  between 
May  4  and  May  26,  2000. 

Based  upon  the  ATT  results,  the  NRC 
concluded  that  programmatic 
deficiencies  exist  in  Mallinckrodt's 
ability  to  conduct:  (1)  Comprehensive 
assessments  of  its  radiation  protection 
program;  (2)  accurate  root  cause 
determinations  for  deficiencies 
identified  through  its  problem 
identification  program;  and,  (3) 
radiological  evaluations  of 
manufacturing  processes.  The  results  of 
these  deficiencies  included  the  failure 
to  identify  that  significant  differences 
existed  in  dose  rates  between  fingertips 
and  extremity  monitoring  devices  when 
handling  unshielded  containers  of 
radioactive  material,  the  identification 


that  operating  procedures  did  not  reflect 
actual  work  practices,  and  that 
supervisors  overseeing  laboratory 
activities  did  not  recognize  the  potential 
radiologickl  consequences  of  work 
habits  in  their  area.  The  NRC  is 
concerned  that  inadequate  controls  over 
the  safe  use  of  licensed  material 
continue  to  exist.  NRC  concerns  along 
with  various  remedial  and  corrective 
actions,  designed  to  improve 
Mallinckrodt's  radiation  safety  program, 
were  discussed  with  Mallinckrodt 
during  a  telephone  call  between 
members  of  NRC  and  Mallinckrodt  staff 
on  June  8,  2000.  By  letter  dated  June  9. 
2000,  NRC  proposed  conditions  that 
could  be  taken  to  identify  and  correct 
the  licensee's  programmatic 
weaknesses.  By  letter  dated  June  16, 
2000,  Mallinckrodt  agreed  to  implement 
the  proposed  conditions  with  minor 
modifications.  These  modifications  have 
been  incorporated  into  this  Order. 

ra 

By  letter  dated  June  16.  2000, 
Mallinckrodt  has  agreed  to: 

(1)  Retain  an  independent 
organization  to  assess  the  radiation 
safety  program  and  the  radiation  safety 
aspects  of  its  radioactive  material 
manufacturing  processes; 

(2)  Provide  written  assurance  that 
workers  have  received  training  and 
understand  procedures  and  practices  in 
place  to  maintain  radiation  exposures  as 
low  as  is  reasonably  achievable; 

(3)  Develop  a  plan  to  review 
operations  for  the  last  five  years  to 
determine  if  any  individuals  have 
received  exposures  in  excess  of 
regulatory  limits;  and, 

(4)  Request  an  amendment  to  its 
license  incorporating  a  program  that 
will  identify  and  correct  deficiencies 
associated  with  radiation  safety. 

On  June  16,  2000,  Malhnckrodt 
consented  to  issuance  of  this  Order  with 
the  commitments,  as  described  in 
Section  IV  below.  Mallinckrodt  further 
agreed  in  its  June  16,  2000,  letter  that 
this  Order  is  to  be  effective  upon 
issuance  and  has  waived  its  right  to  a 
hearing.  Implementation  of  these 
commitments  will  provide  enhanced 
assurance  that  sufficient  attention  will 
be  applied  to  the  radiation  safety 
program,  and  that  the  program  will  be 
conducted  safely  and  in  accordance 
with  NRC  requirements. 

I  find  that  Mallinckrodt's 
commitments  as  set  forth  in  Section  IV 
are  acceptable  and  necessary.  Further,  1 
conclude  that  with  these  commitments, 
the  public  health  and  safety  are 
reasonably  assured.  In  view  of  the 
foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that 


Mallinckrodt's  commitments  be 
confirmed  by  this  Order.  Based  on  the 
above  and  Mallinckrodt's  consent,  this 
Order  is  immediately  effective  upon 
issuance. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  part  30,  It  Is 
Hereby  Ordered,  Effective  Immediately, 
That  License  No.  24-04206-01  Is 
Modified  As  Follows: 

A.  Mallinckrodt  shall  retain  the 
services  of  one  or  more  independent 
individuals  or  organizations  capable  of 
evaluating  radiation  safety  program 
implementation  and  manufacturing 
processes  associated  with  radioactive 
materials  at  large  facilities  to  perform 
the  following: 

1.  An  assessment  of  Mallinckrodt's 
radiation  protection  program.  At  a 
minimimi  the  assessment  shall  include: 

a.  Roles  and  responsibilities  of  the 
Radiation  Safety  Office  and  Officer; 

b.  Effectiveness  of  Mallinckrodt's 
Radiation  Safety  and  Dose  Reduction 
Committees; 

c.  Current  radiation  protection 
organization  staffing  levels  to  determine 
if  sufficient  resources  are  available  to 
support  plant  operations; 

d.  Effectiveness  of  the  occupational 
exposure  monitoring  program  (deep- 
dose  equivalent;  shallow  dose 
equivalent,  whole  body  and  maximum 
extremity;  and  committed  effective  dose 
equivalent)  to  assure  that  all  recorded 
exposures  (e.g.,  finger  and  hand 
exposures)  are  representative  of 
maximum  exposures  received; 

e.  Effectiveness  of  Mallinckrodt  in 
resolving  previous  radiation  protection 
issues;  and 

f.  Effectiveness  of  Mallinckrodt's 
radiation  safety  training  program, 
including  on  the  job  training  for 
radiation  workers. 

2.  A  radiation  safety  assessment  of 
Mallinckrodt's  radioactive  materials 
manufacturing  processes.  At  a  minimum 
the  assessment  shall  include: 

a.  The  radiation  safety  practices  and 
related  engineering  controls  associated 
with  Mallinckrodt's  processes  involving 
radioactive  materials; 

b.  Adequacy  of  and  adherence  to 
Standard  Operating  Procedures  affecting 
radiation  safety;  and 

c.  The  process  that  Mallinckrodt  uses 
for  evaluating  radiation  safety  issues 
associated  with  new  and  modified 
product  lines  involving  radioactive 
materials. 

Mallinckrodt  shall  inform  NRC 
Region  III  of  the  individual(s)  or 
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organization{s)  hired  for  each  of  these 
assessments.  These  notifications  shall 
be  made  within  seven  days  of  the  date 
of  this  Order,  and  include  the  audit 
plan.  Each  assessment  shall  be 
completed  within  60  days  of  the  date  of 
this  Order.  Within  90  days  of  the  date 
of  this  Order.  Mallinckrodt  shall  ensure 
that  the  individual(s)  or  organization(s) 
conducting  each  assessment  submit  to 
Mallinckrodt  and  NRC  Region  III,  at  the 
same  time,  the  results  of  each 
assessment,  including  the  deficiencies 
identified. 

Mallinckrodt  shall  evaluate  the  root 
causes  and  develop  corrective  actions 
associated  with  any  identified  findings 
and  submit  to  NRC  Region  III  the 
schedules  to  implement  those  corrective 
actions.  Mallinckrodt  shall  provide  to 
NRC  Region  III  the  radiation  protection 
program  assessment  corrective  actions 
within  150  days  of  the  date  of  this 
Order.  Mallinckrodt  shall  provide  to 
NRC  Region  III  the  corrective  actions  to 
the  radiation  safety  assessment  of  the 
radioactive  materials  manufacturing 
processes  within  180  days  of  the  date  of 
this  Order.  Should  Mallinckrodt 
disagree  with  any  assessment  finding  or 
plan  not  to  initiate  any  corrective  action 
arising  from  the  assessments, 
Mallinckrodt  must  provide  a  written 
explanation  of  the  rationale  for  such 
disagreement  to  NRC  Region  III  within 
the  respective  150-day  or  180-day 
period. 

B.  Mcdlinckrodt  shall  provide  to  NRC 
Region  III,  a  written  statement  that  all 
applicable  Mallinckrodt  workers  have 
been  trained  and  that  Mallinckrodt  has 
assessed  the  effectiveness  of  the  training 
to  ensure  workers  understand  the 
procedures  and  practices  in  place  to 
maintain  radiation  exposures  as-low-as- 
is-reasonably-achievable.  This  written 
assurance  shall  be  submitted  to  NRC 
Region  III  within  15  days  of  the  date  of 
this  Order. 

C.  Mallinckrodt  shall  develop  a  plan 
to  review  past  operations  to  determine 
if  any  individuals  could  have  received 
radiation  exposures  in  excess  of  the 
applicable  NRC  limits  in  10  CFR  Part 
20.  This  review  shall  encompass 
activities  for  a  period  of  five  years  prior 
to  the  date  of  this  Order.  Mallinckrodt 
shall  provide  NRC  Region  III  the  plan 
and  implementing  schedule  within  90 
days  of  the  date  of  this  Order.  The 
provisions  of  this  Order  do  not  relieve 
Mallinckrodt  from  complying  with  the 
reporting  requirements  in  10  CFR  Part 
20  should  an  exposure  in  excess  of 
regulatory  limits  be  identified  dining 
the  review. 

D.  Mallinckrodt  shall  request  an 
amendment  to  its  license  incorporating 
a  program  that  will  identify  and  correct 


deficiencies  associated  with  radiation 
safety.  This  program  shall  include,  as  a 
minimum,  provisions  for:  (l)  Worker 
identification  of  radiation  related  safety 
issues;  (2)  prompt  notification  to 
management  of  significant  issues;  (3) 
root  cause  analysis,  including  associated 
training  for  all  managers,  supervisors, 
and  radiation  protection  staff  involved 
with  performing  and  reviewing  root 
cause  evaluations;  and  (4)  tracking  of 
identified  deficiencies.  This  amendment 
request  shall  be  submitted  to  NRC 
Region  III  within  180  days  of  the  date 
of  this  Order. 

The  Regional  Administrator,  Region 
III,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  Mallinckrodt  of  good  cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than 
Mallinckrodt,  may  request  a  hearing 
within  20  days  of  its  issuance.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator,  NRC  Region  III.  801 
Warrenville  Road,  Lisle,  Illinois,  and  to 
Mallinckrodt.  If  such  a  person  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 


provisions  specified  in  Section  FV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  22nd  day  of  June.  2000. 

For  the  Nuclear  Regulatory  Commission. 
R.W.  Borchardt, 
Director.  Office  of  Enforcement. 
[FR  Doc.  00-16729  Filed  6-30-00;  8:45  ami 

BILUNG  CODE  7590-01 -P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  August  1-2,  2000 — 
Carson  City,  NV:  Discussions  of  a 
Total  System  Performance 
Assessment  for  a  Potential  Yucca 
Mountain,  Nevada,  Repository  for 
Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste;  Update  on 
Scientific  and  Engineering  Studies 
Undertaken  at  the  Yucca  Mountain 
Site;  and  Update  on  the  DOE's 
Development  of  a  Safety  Strategy  for  a 
Potential  Yucca  Mountain  Repository 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday,  August  1, 
Wednesday.  August  2,  the  Nuclear 
Waste  Technical  Review  Board  (Board) 
will  meet  in  Carson  City,  Nevada,  to 
discuss  technical  and  scientific  issues 
related  to  evaluating  a  possible  site  for 
a  repository  for  spent  nuclear  fuel  and 
high-level  radioactive  waste  at  Yucca 
Mountain,  Nevada,  .\mong  the  issues 
that  will  be  discussed  are  a  total  system 
perfor— ,ance  assessment  (TSPA),  a 
safety  strategy  for  the  potential 
repository',  and  scientific  and 
engineering  studies  being  conducted  to 
evaluate  the  suitability  of  the  Yucca 
Mountain  site.  The  Board  is  charged  by 
Congress  with  reviewing  the  technical 
and  scientific  aspects  of  the  Department 
of  Energy's  (DOE)  civilian  radioactive 
waste  management  program,  including 
disposing  of,  packaging,  and 
transporting  the  waste. 

The  Board  meeting  will  be  held  at 
Piiion  Plaza  Resort  (Best  Western),  2171 
Hwy  50  East;  Carson  City,  NV  89701. 
The  telephone  number  is  (775)  885- 
9000:  the  fax  number  is  (775>-888-8018. 
The  meeting  will  start  at  8:30  a.m.  on 
both  days  and  will  be  open  to  the 
public. 

On  Tuesday,  August  1,  the  DOE's 
Office  of  Civilian  Radioactive  Waste 
Management  will  present  a  general 
overview  of  the  status  of  the  program. 
The  overview  will  be  followed  by 
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presentations  by  representatives  of  the 
State  of  Nevada,  including  conunents  on 
studies  conducted  by  the  state  related  to 
materials  proposed  for  use  in  the  waste 
package.  The  DOE  will  present  updates 
on  ongoing  scientific  and  engineering 
studies  at  the  Yucca  Mountain  site, 
including  results  of  testing  in  the 
exploratory  tuiuiels,  isotope  studies, 
and  estimating  volcanic  hazard.  In  the 
afternoon,  discussions  will  begin  on  the 
TSPA  that  is  used  by  the  DOE  to 
estimate  potential  repository 
performance.  In  particular,  the  DOE  will 
make  presentations  on  TSPA  results, 
their  uncertainties,  and  the  individual 
components  that  make  up  the  TSPA. 
Critical  assumptions  underlying  the 
models  used  to  estimate  the 
performance  of  a  potential  repository 
also  will  be  discussed. 

The  presentations  on  the  TSPA  will 
resume  on  Wednesday,  August  2.  and 
will  continue  until  midaftemoon,  when 
the  DOE  will  update  the  Board  on  the 
development  of  the  DOE's  safety 
strategy  for  a  potential  Yucca  Mountain 
repository,  including  principal  factors 
affecting  repository  performance, 
defense-in-depth,  natural  analogs,  and 
the  vulnerabilities,  uses,  and  limitations 
of  the  safety  case. 

Several  opportunities  for  public 
comment  will  be  provided:  before  the 
lunch  break  and  at  the  end  of  the  day 
on  August  1  and  at  the  end  of  the 
session  on  August  2.  Those  wanting  to 
speak  are  encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  A  time  limit  may  have  to  be  set 
on  individual  remarks,  but  written 
comments  of  any  length  may  be 
submitted  for  the  record.  Interested 
parties  also  will  have  the  opportunity  to 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  the  questions 
will  be  answered  during  the  meeting. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  w^vw. nwtrb.gov. 
Transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff, 
beginning  on  September  4,  2000. 

A  block  of  rooms  has  been  reserved  at 
the  Piiion  Plaza  Resort.  Reservations 
must  be  made  by  July  10  to  receive  the 
meeting  rate.  When  making  a 
reservation,  please  state  that  you  are 
attending  the  Nuclear  Waste  Technical 
Review  Board  meeting.  For  more 
information,  contact  the  NWTRB,  Karyn 
Severson,  External  Affairs,  2300 
Clarendon  Boulevard,  Suite  1300; 
Arlington,  VA  22201-3367;  (tel)  703- 


235^473;  (fax)  703-235-4495;  (e-mail) 
info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  undertaken  by  the 
Secretary  of  Energy  related  to  managing 
the  disposal  of  the  nation's  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  In  the  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Mountain,  Nevada,  to 
determine  its  suitability  as  the  location 
of  a  potential  repository  for  the 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  June  26,  2000. 
Wiiliam  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  00-16726  Filed  6-30-00;  8:45  am) 
BILUNG  CODE  6820-Aiyi-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection:  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Federal 
Employees  Health  Benefits  (FEHB) 
Open  Season  Express  Interactive 
Voice  Response  (IVR)  System 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  The 
FEHB  Open  Season  Express  FVR  System 
collects  the  following  information  from 
annuitants  and  survivors:  Retirement 
Claim  Number  (CSA  or  CSF),  Personal 
Identification  Number  (PIN),  FEHB  plan 
code  for  requesting  plan  brochures, 
FEHB  plan  code  for  making  an 
enrollment  change,  and  dependent 
information  for  self  and  family 
eiu'ollments.  Aruiuitants  and  survivors 
may  request  a  copy  of  the  FEHB 
Customer  Satisfaction  Survey  results, 
cancel  or  suspend  FEHB  benefits, 
request  payment  directly  to  OPM  where 
FEHB  payment  is  greater  than  the 
monthly  annuity  amount,  or  request  a 
change  of  address  through  the  FVR 
system. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 


of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  75,000  requests  will 
be  completed  annually.  Each  request 
takes  approximately  10  minutes  to 
complete.  The  annual  estimated  burden 
is  12,525  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoon?ey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  1.  2000. 

ADDRESSES:  Send  or  deliver  comments 
to — James  K.  Freiert,  Chief,  Retirement 
Services  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Persoimel  Management  1900  E  Street, 
NW,  Room  1312,  Washington,  DC 
20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  00-16710  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  6325-01-U 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

Federal  Prevailing  Rate  Aavisory 
Commitlee   Oper^  Commitlee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — Thursday,  July  6,  2000; 
Thursday,  July  20.  2000;  Thursday, 
August  3,  2000;  Thursday,  August  17, 
2000. 

The  meeting  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A,  Office  of 
Personnel  Management  Building,  1900  E 
Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
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Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  imder 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Persoimel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

"The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559.  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  June  22,  2000. 

John  F.  Leyden. 

Chairman',  Federal  Prevailing  Rate,  Advisory 
Committee. 

[FR  Doc.  00-16709  Filed  6-30-00;  8:45  am) 

nUJNG  COO€  6325-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  VVrillen  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549 


Extension 
Rule  17f-l(c),  SEC  File  No.  270-28,  OMB 

Control  No.  3235-0032 
Rule  17f-l(c)  and  Form  X-17F-1A,  SEC 

File  No.  270-29,  OMB  Control  No.  3235- 

0037 
Rules  17h-lT  and  17h-2T,  SEC  File  No. 

270-359,  OMB  Control  No.  3235-0410 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq]  the  Seciu-ities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  17f-l(b)  requires  approximately 
1.150  entities  in  the  securities  industry 
to  register  in  the  Lost  and  Stolen 
Securities  Program.  Registration  fulfills 
a  statutory  requirement  that  entities 
report  and  inquire  about  missing,  lost, 
counterfeit,  or  stolen  securities. 
Registration  also  allows  entities  in  the 
securities  industry  to  gain  access  to  a 
confidential  database  that  stores 
information  for  the  program. 

It  is  estimated  that  1.150  entities  will 
register  in  the  Lost  and  Stolen  Securities 
Program  annually.  It  is  also  estimated 
that  each  respondent  will  register  one 
time.  The  staff  estimates  that  the  average 
number  of  hours  necessary  to  comply 
with  the  Rule  17f-l(b)  is  one-half  hour. 
The  total  burden  is  575  hours  annually 
for  respondents,  based  upon  past 
submissions.  The  average  cost  per  hour 
is  approximately  $50.  Therefore,  the 
total  cost  of  compliance  for  respondents 
is  $28,750. 

Rule  17f-l(b)  is  a  reporting  rule  and 
does  not  specify  a  retention  period.  The 
rule  requires  a  one-time  registration  for 
reporting  institutions.  Registering  under 
Rule  17f-l(b)  is  mandatory  to  obtain  the 
benefit  of  a  central  database  that  stores 
information  about  missing,  lost, 
counterfeit,  or  stolen  securities  for  the 
Lost  and  Stolen  Securities  Program. 
Reporting  institutions  required  to 
register  under  Rule  17f-{b)  will  not  be 
kept  confidential,  however,  the  Lost  and 
Stolen  Securities  Program  database  will 
be  kept  confidential. 

Rule  17f-l(c)  and  Form  X-17F-1A 
requires  approximately  23.000  entities 
in  the  securities  industry  to  report  lost, 
stolen,  missing,  or  counterfeit  securities 
to  a  central  database.  Form  X-17F-1A 
facilitates  the  accurate  reporting  and 
precise  and  immediate  data  entry  into 
the  central  database.  Reporting  to  the 
central  database  fulfills  a  statutory 
requirement  that  reporting  institutions 
report  and  inquire  about  missing,  lost, 
counterfeit,  or  stolen  securities. 
Reporting  to  the  central  database  also 
allows  reporting  institutions  to  gain 


access  to  the  database  that  stores 
information  for  the  Lost  and  Stolen 
Securities  Program. 

It  is  estimated  that  23,000  reporting 
institutions  will  report  that  securities 
are  either  missing,  lost,  counterfeit,  or 
stolen  annually.  It  is  also  estimated  that 
each  reporting  institution  will  submit 
this  report  56  times  each  year.  The  staff 
estimates  that  the  average  amount  of 
time  necessary  to  comply  with  Rule 
17f-l(c)  and  Form  X-17F-1A  is  five 
minutes.  The  total  burden  is  107.333 
hours  annually  for  respondents,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $50. 
Therefore,  the  total  cost  of  compliance 
for  respondents  is  $5,366,666. 

Rule  17f-l(c)  is  a  reporting  rule  and 
does  not  specify  a  retention  period.  The 
rule  requires  an  incident-based 
reporting  requirement  by  the  reporting 
institutions  when  securities  are 
discovered  missing,  lost,  counterfeit,  or 
stolen.  Registering  under  Rule  17f-l(c) 
is  mandatory  to  obtain  the  benefit  of  a 
central  database  that  stores  information 
about  missing,  lost,  counterfeit,  or 
stolen  securities  for  the  Lost  and  Stolen 
Securities  Program.  Reporting 
institutions  required  to  register  under 
Rule  17f-l{c)  will  not  be  kept 
confidential,  however,  the  Lost  and 
Stolen  Securities  Program  database  will 
be  kept  confidential. 

Rule  17h-lT  requires  a  broker-dealer 
to  maintain  and  preserve  records  and 
other  information  concerning  certain 
entities  that  are  associated  with  the 
broker-dealer.  This  requirement  extends 
to  the  financial  and  securities  activities 
of  the  holding  company,  affiliates  and 
subsidiaries  of  the  broker-dealer  that  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  broker-dealer.  Rule 
17h-2T  requires  a  broker-dealer  to  file 
with  the  Commission  quarterly  reports 
and  a  cumulative  year-end  report 
concerning  the  information  required  to 
be  maintained  and  preserved  under 
Rule  17h-lT. 

The  collection  of  information  required 
by  Rules  17h-lT  and  17h-2T  are 
necessary  to  enable  the  Commission  to 
monitor  the  activities  of  a  broker-dealer 
affiliate  whose  business  activities  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  and  operational 
condition  of  the  broker-dealer.  Without 
this  information,  the  Commission  would 
be  unable  to  asses  the  potentially 
damaging  impact  of  the  affiliate's 
activities  on  the  broker-dealer. 

There  are  currently  215  respondents 
that  must  comply  with  Rules  1 7h-lT 
and  17h-2T.  Each  of  these  215 
respondents  require  approximately  10 
hours  per  year,  or  2.5  hours  per  quarter. 
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to  maintain  the  records  required  under 
Rule  17h-lT,  for  an  aggregate  annual 
burden  of  2,150  hours  (215  respondents 
X  10  hours).  In  addition,  each  of  these 
215  respondents  must  make  five  annual 
response  under  Rule  17h-2T.  These  five 
responses  require  approximately  14 
hours  per  responder  per  year,  or  3.5 
hours  per  quarter,  for  an  aggregate 
armual  burden  of  3,010  hours  (215 
respondents  x  14  hours).  In  addition, 
there  are  approximately  seven  new 
respondents  per  year,  which  must  draft 
an  organizational  chart  required  under 
Rule  17h-lT  and  establish  a  system  for 
complying  with  the  rules.  The  staff 
estimates  that  drafting  the  required 
organizational  chart  requires  one  hour 
and  establishing  a  system  for  complying 
with  the  rules  requires  three  hours,  thus 
requiring  an  aggregate  of  28  hours  (7 
new  respondents  x  4  hours).  The  total 
compliance  burden  per  year  is 
approximately  5,188  burden  hours 
(2,150  +  3,010  +  28). 

Rule  17h-lT  specifies  that  the  records 
required  to  be  maintained  under  the 
rule  must  be  preserved  for  a  period  of 
not  less  than  three  years.  There  is  no 
specific  retention  period  or  record 
keeping  requirement  for  Rule  1 7h-2T. 
The  collection  of  information  is 
mandatory  and  the  information  required 
to  be  provided  to  the  Commission 
pursuant  to  these  rules  are  deemed 
confidential,  notwithstanding  any  other 
provision  of  law  under  Section  17(h)(5) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78a(h)(5))  and  Section 
552(b)(3)(B)  of  the  Freedom  of 
Information  Act  (15  U.S.C.  552(b)(3)(B)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  its  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Office  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Directive, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549. 

Dated:  June  26,  2000. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

fFR  Doc,  00-16742  Filed  6-30-00;  8:45  am] 
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Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Infonnation  Services  Washington,  DC 
20549 
Extension: 
Form  T-6,  SEC  File  No.  270-344.  0MB 

Control  No.  3235-0391 
Form  11-K,  SEC  File  No.  270-101.  OMB 

Control  No.  3235-0082 
Form  144,  SEC  File  No.  270-112,  OMB 

Control  No.  3235-0101 
Regulation  S-B,  SEC  File  No.  270-370, 

OMB  Control  No.  3235-0417 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  T-6  is  a  statement  of  eligibility 
and  qualification  for  a  foreign  corporate 
trustee  under  the  Trust  Indenture  Act  of 
1939.  Form  T-6  provides  the  basis  for 
determining  if  a  trustee  is  qualified. 
Form  T-6  is  filed  on  occasion  and  the 
information  required  is  mandatory.  All 
information  is  provided  to  the  public 
upon  request.  Form  T-6  takes 
approximately  17  burden  hours  to 
prepare  and  is  filed  by  15  respondents. 
It  is  estimated  that  25%  of  the  255  total 
burden  hours  (64  hours)  would  be 
prepared  by  the  filer. 

Form  11-K  is  the  annual  report 
designed  for  use  by  employee  stock 
purchase,  savings  and  similar  plans  to 
facilitate  their  compliance  with  the 
reporting  requirement.  Form  11-K  is 
necessary  to  provide  employees  with 
information,  including  financial 
information,  with  respect  to  the 
investment  vehicle  or  plan  itself.  Form 
1 1-K  provides  the  employees  with  the 
necessary  information  to  assess  the 
performance  of  the  investment  vehicle 
in  which  their  money  is  invested.  Form 
11-K  is  filed  on  occasion  and  the 
information  required  is  mandatory.  All 
information  is  provided  to  the  public 
upon  request.  Form  1 1-K  tcikes 
approximately  30  burden  hours  to 
prepare  and  is  filed  by  774  respondents 
for  a  total  of  23,220  annual  burden 
hours. 

Form  144  is  used  to  report  the  sale  of 
securities  during  any  three  month 
period  that  exceeds  500  shares  or  other 
units  or  has  an  aggregate  sales  price  in 
excess  of  $10,000.  The  information 
requested  is  mandatory.  Form  144 


operates  in  conjunction  with  Rule  144. 
If  the  information  collection  was  not 
required,  the  objectives  of  the  rule  could 
be  frustrated.  All  information  is 
provided  to  the  public  upon  request. 
Form  144  takes  2  burden  hours  to 
prepare  and  is  filed  by  18,096 
respondents  for  a  total  of  36,192  aimual 
burden  hours. 

Regulation  S-B  provides  an  integrated 
disclosure  system  for  small  business 
issuers  that  file  registration  statements 
under  the  Securities  Act  of  1933  and 
reports  under  the  Securities  Exchange 
Act  of  1934.  The  information  requested 
is  mandatory.  The  information  collected 
is  intended  to  ensure  the  adequacy  of 
information  available  to  investors  in  the 
registration  of  securities.  All 
information  is  provided  to  the  public 
upon  request.  Regulation  S-B  takes 
approximately  one  burden  hour  to 
review  and  is  filed  by  one  respondent 
for  a  total  of  one  annual  burden  hour. 
The  one  hour  associated  with 
Regulation  S-B  is  strictly  an 
administrative  reporting  burden. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW„  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated;  June  26,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-16743  Filed  6-30-00;  8:45  am] 
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ACTION:  Notice  of  application  for  an 
order  under  section  1 7(b)  of  the 
Investment  Company  Act  of  1940  (the 
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"Act")  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  series 
of  open-end  management  investment 
companies  to  acquire  all  of  the  assets 
cind  certain  stated  liabilities  of  certain 
other  series  of  the  investment 
companies.  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 

APPLICANTS:  Evergreen  Equity  Trust, 
Evergreen  Fixed  Income  Trust, 
Evergreen  Select  Fixed  Income  Trust, 
and  Evergreen  Select  Equity  Trust 
(collectively,  the  "Evergreen  Funds") 
and  First  Union  National  Bank 
("FUNB"). 

FILING  DATE:  The  application  was  filed 
on  March  14,  2000.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  20,  2000,  and 
should  be  accomp>anied  by  proof  of 
service  on  applicants,  in  tJie  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  FUNB.  201  S.  College 
Street,  Charlotte.  NC  28288;  Evergreen 
Funds.  200  Berkeley  Street.  Boston.  MA 
02116-9000. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
P.  Crovitz,  Senior  Counsel,  at  (202)  942- 
0667  or  Michael  W.  Mimdt.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0102, (202)  942-8090. 

Applicant's  Representations 

1.  The  Evergreen  Funds,  each  a 
Delaware  business  trust,  are  registered 


under  the  Act  as  open-end  management 
investment  companies.  Evergreen 
Equity  Trust  has  twenty-three  series.  Six 
of  these  series,  the  Evergreen  Stock 
Selector  Fund  ("Stock  Selector"). 
Evergreen  Small  Cap  Value  Fund 
("Small  Cap  Value"),  Evergreen  Equity 
Income  Fund  ("Equity  Income"). 
Evergreen  Income  and  Growth  Fund 
("Income  and  Growth"),  Evergreen 
Capital  Balanced  Fund  ("Capital 
Balanced"),  and  Evergreen  Foundation 
Fund  ("Foundation"),  are  involved  in 
the  proposed  transactions.  Evergreen 
Fixed  Income  Trust  has  nine  series. 
Three  of  these  series.  Evergreen  High 
Income  Fund  ("High  Income"), 
Evergreen  High  Yield  Bond  Fund  ("High 
Yield  Bond"),  and  Evergreen  Capital 
Preservation  and  Income  Fund  ("Capital 
Preservation  and  Income"),  are  involved 
in  the  proposed  transactions.  Evergreen 
Select  Fixed  Income  Trust  has  ten 
series.  One  of  its  series.  Evergreen  Select 
Adjustable  Rate  Fund  ("Adjustable 
Rate"),  is  involved  in  the  proposed 
transactions.  Evergreen  Select  Equity 
Trust  has  twelve  series.  Five  of  these 
series.  Evergreen  Select  Large  Cap  Blend 
Fvmd  ("Large  Cap  Blend"),  Evergreen 
Select  Small  Company  Value  Fund 
("Small  Company  Value"  ),  Evergreen 
Select  Social  Principles  Fund  ("Social 
Principles"),  Evergreen  Select  Special 
Equity  Fund  ("Special  Equity"),  and 
Evergreen  Select  Diversified  Value  Fund 
("Diversified  Value"),  are  involved  in 
the  proposed  transactions. 

2.  Large  Cap  Blend,  Small  Company 
Value.  Social  Principles.  Diversified 
Value,  Equity  Income,  Capital  Balanced. 
High  Income,  and  Capital  Preservation 
and  Income  are  the  "Acquired  Series." 
Stock  Selector.  Small  Cap  Value. 
Special  Equity.  Income  and  Growth. 
Foundation,  High  Yield  Bond,  and 
Adjustable  Rate  are  the  "Acquiring 
Series."  Collectively,  the  Acquired 
Series  and  Acquiring  Series  are  referred 
to  as  the  "Series."' 

3.  FUNB  is  a  national  banking 
association  and  a  banking  subsidiary  of 
First  Union  Corporation,  a  publicly  held 
bank  holding  company.  First  Capital 
Group  ("FCG").  a  division  of  FUNB,  is 
the  investment  adviser  to  Large  Cap 
Blend,  Social  Principles,  and  Diversified 
Value.  Evergreen  Asset  Management 
Corp.  ("EAMC"),  an  indirect  whoUy- 
owmed  subsidiary  of  FUNB,  is  the 


investment  adviser  to  Small  Company 
Value,  Small  Cap  Value,  Income  and 
Growth,  and  Foundation.  Evergreen 
Investment  Management  Company 
("EIMC").  also  an  indirect  wholly- 
owned  subsidiary  of  FUNB.  is  the 
investment  adviser  to  Equity  Income. 
High  Yield  Bond.  Capital  Preservation 
and  Income,  and  Adjustable  Rate. 
Ivferidicui  Investment  Company 
("Meridian"),  also  an  indirect  wholly 
owned  subsidiary  of  FUNB,  is  the 
investment  adviser  to  Stock  Selector 
and  Special  Equity.  Mentor  Investment 
Advisors,  LLC  ("Mentor"),  also  an 
indirect  wholly  owned  subsidiary  of 
FUNB,  is  the  investment  adviser  to 
Capital  Balanced  and  High  Income. 
EAMC.  EIMC.  Meridian,  and  Mentor  are 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
FCG.  as  a  division  of  FUNB.  is  not 
required  to  register  as  an  investment 
adviser  under  the  Advisers  Act. 

4.  FUNB.  as  fiduciary  for  its 
customers,  owns  of  record  more  than 
5%  (and  in  some  cases,  more  than  25%) 
of  the  outstanding  voting  securities  of 
certain  of  the  Acquired  Series.  In 
addition.  FUNB.  as  fiduciary  for  its 
customers,  owns  of  record  more  than 
5%  (and  in  some  cases,  more  than  25%) 
of  the  outstanding  voting  securities  of 
certain  of  the  Acquiring  Series. ^  All 
such  shares  are  held  by  FUNB  in  a 
fiduciary  capacity,  and  FUNB  does  not 
have  an  economic  interest  in  any  such 
shares. 

On  March  23-24.  2000.  the  boards  of 
trustees  of  the  Evergreen  Funds  (the 
"Boards"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  within  the  meaning  of  section 
2(a)(19)  of  the  Act  (the  "Independent 
Trustees"),  approved  plans  of 
reorganization  (the  "Plans").  Under  the 
Plans,  on  the  closing  date  (the  "Closing 
Date"),  which  is  currently  anticipated  to 
be  July  24.  2000,  the  Acquiring  Series 
will  acquire  all  of  the  assets  and  stated 
liabilities  of  the  corresponding  Acquired 
Series  in  exchange  for  shares  of  the 
Acquiring  Series  that  have  an  aggregate 
net  asset  value  ("NAV")  equal  to  the 
aggregate  NAV  of  the  Acquired  Series, 
calculated  as  of  the  close  of  business  on 


'  Each  Acquired  Series  and  its  corresponding 
Acquiring  Series  are  as  follows:  Large  Cap  Blend 
and  Stock  Selector;  Small  Company  Value  and 
Small  Cap  Value:  Social  Principles  and  Special 
Equity:  Diversified  Value  and  Stock  Selector;  Equity 
Income  and  Income  and  Growth;  Capital  Balanced 
and  Foundation;  High  Income  and  High  Yield 
Bond:  and  Capital  Preservation  and  Income  and 
Adjustable  Rate. 


2  FUNB  owns  approximately  100%  of  Large  Cap 
Blend,  84%  of  Stock  Selector.  93%  of  Small 
Company  Value,  16%  of  Small  Cap  Value,  100%  of 
Social  Principles.  61%  of  Special  Equity.  51%  of 
Diversified  Value,  and  6%  of  Adjustable  Rate. 
Although  the  proposed  transactions  between  Equity 
Income  and  Income  and  Growth,  Capital  Balanced 
and  Foundation,  and  High  Income  and  High  Yield 
Bond  do  not  currently  require  exemptive  relief, 
applicants  are  requesting  relief  in  the  event  that 
FUNB's  ownership  as  fiduciary  increases  to  5%  or 
more  of  either  of  the  respective  merging  Series' 
assets  prior  to  the  proposed  transactions.  If  FUNB 
does  not  acquire  such  ownership,  the  respective 
merging  Series  will  not  rely  on  the  requested  relief. 
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the  business  day  next  preceding  the  date 
on  which  the  hind  reorganization  will 
occur  (the  "Valuation  Date").  The  net 
asset  value  of  each  Series  will  be 
determined  in  the  manner  set  forth  in 
the  Series'  current  prospectus  and 
statement  of  additional  information.  On 
or  as  soon  as  is  reasonably  practicable 
after  the  Closing  Date,  each  Acquired 
Series  will  distribute  its  full  and 
fractional  shares  of  the  Acquiring  Series 
pro  rata  to  its  shareholders  of  record, 
determined  as  of  the  close  of  business 
on  the  Valuation  Date  (the 
"Reorganizations  ").  After  the 
distribution  of  the  Acquiring  Series' 
shares  and  the  winding  up  of  its  affairs, 
each  Acquired  Series  will  be 
terminated. 

6.  Applicants  state  that  the 
investment  objectives  of  each  Acquired 
Series  and  its  corresponding  Acquiring 
Series  are  similar.  The  investment 
restrictions  and  limitations  of  each 
Acquired  Series  and  its  corresponding 
Acquiring  Series  are  also  similar,  but  in 
some  cases  involve  differences  that 
reflect  the  differences  in  the  general 
investment  strategies  utilized  by  the 
Series.  The  respective  Acquired  Series 
and  Acquiring  Series  offer  identical 
classes  of  shares,  and  after  the 
Reorganizations,  the  shareholders  of  the 
Acquired  Series  and  the  Acquiring 
Series  will  hold  shares  with  the  same 
distribution-related  fees  as  the  shares 
they  currently  hold.  Shareholders  of  the 
Acquired  Series  will  not  incur  any  sales 
charges  in  connection  with  the 
Reorganizations.  For  purposes  of 
calculating  contingent  deferred  sales 
charges,  shareholders  of  the  Acquired 
Series  will  be  deemed  to  have  held 
corresponding  shares  of  the  Acquiring 
Series  since  the  date  the  shareholders 
initially  purchased  the  shares  of  the 
Acquired  Series.  FUNB  will  be 
responsible  for  the  fees  and  expenses 
related  to  the  Reorganizations  other  than 
each  Acquiring  Series'  federal  and  state 
registration  fees. 

7.  The  Board  of  each  Series,  including 
a  majority  of  the  Independent  Trustees, 
determined  that  the  Reorganization  is  in 
the  best  interests  of  each  Series  and  its 
shareholders,  and  that  the  interests  of 
the  shareholders  will  not  be  diluted  by 
the  Reorganizations.  In  assessing  the 
Plans,  the  factors  considered  by  the 
Boards  included,  among  others,  (a)  the 
terms  and  conditions  of  the  Plans;  (b) 
the  expense  ratios,  fees,  and  expenses  of 
the  Acquired  Series  and  Acquiring 
Series,  (c)  the  fact  that  FUNB  will  bear 
the  expenses  incurred  in  connection 
with  the  Reorganizations,  and  (d)  the 
tax-fee  nature  of  the  Reorganizations. 

8.  The  Plans  are  subject  to  a  number 
of  conditions  precedent,  including  that: 


(a)  tlie  Plans  shall  have  been  approved 
by  the  Boards  on  behalf  of  each  of  the 
Series  and  approved  by  the  shareholders 
of  each  of  the  Acquired  Series;  (b) 
definitive  proxy  solicitation  materials 
shall  have  been  filed  with  the 
Commission  and  distributed  to 
shareholders  of  the  Acquired  Series;  (c) 
the  Series  receive  an  opinion  of  tax 
counsel  that  the  Reorganizations  will  be 
tax-fi"ee  for  each  Series  and  its 
shareholders;  and  (d)  applicants  receive 
from  the  Commission  an  exemption 
from  section  17(a)  of  the  Act  for  the 
Reorganizations.  Each  Plan  may  be 
terminated  and  the  Reorganizations 
abandoned  at  any  time  by  mutual 
consent  of  the  respective  Boards  of  the 
Series  or  by  either  party  in  case  of  a 
breach  of  the  Plan.  Applicants  agree  not 
to  make  any  material  changes  to  the 
Plans  without  prior  Commission 
approval. 

9.  Proxy  solicitation  materials  have 
been  filed  with  the  Commission  and 
were  mailed  to  shareholders  of  the 
Acquired  Series  on  or  about  May  26, 
2000.  A  special  meeting  of  shareholders 
is  scheduled  for  July  14,  2000. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  fi-om,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  owned, 
controlled,  or  held  with  power  to  vote 
by  the  other  person;  (c)  any  person 
directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  the  person;  and  (d)  if  the  other 
person  is  an  investment  company,  any 
investment  adviser  of  that  company. 
Applicants  state  that  the  Acquired 
Series  and  Acquiring  Series  may  be 
deemed  affiliated  persons  and  thus  the 
Reorganizations  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 


conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  state  that  they  may  not 
rely  on  rule  17a-8  in  connection  with 
the  Reorganizations  because  the 
Acquiring  Series  and  Acquired  Series 
may  be  deemed  to  be  affiliated  by 
reasons  other  than  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers.  FUNB,  as 
fiduciary  for  its  customers,  owns  of 
record  with  power  to  vote  more  than  5% 
(and  in  some  cases,  more  than  25%)  of 
the  outstanding  voting  securities  of 
certain  of  the  Acquired  Series  and 
Acquiring  Series.  Because  of  this 
ownership,  each  Acquiring  Series  may 
be  deemed  an  affiliated  person  of  an 
affiliated  person  of  each  of  the  Acquired 
Series  for  a  reason  other  than  having  a 
common  investment  adviser,  common 
directors,  and/or  common  officers. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a  . 
transaction  from  the  provisions  of 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  imder 
section  1 7(b)  of  the  Act  exempting  them 
from  section  1 7(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reorganizations.  Applicants  submit  that 
the  Reorganizations  satisfy  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  state  that  each  Board 
determined  that  the  Reorganization  is  in 
the  best  interests  of  each  Series  and  its 
shareholders,  and  that  the  interests  of 
existing  shareholders  will  not  be  diluted 
as  a  result  of  the  Reorganizations. 
Applicants  state  that  the  exchange  of  the 
Acquired  Series'  shares  for  shares  of  the 
Acquiring  Series  will  be  based  on 
relative  NAV. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-16744  Filed  6-30-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42983;  File  No.  SR-NASD- 

00-27] 

Self-Regulatory  Organizations 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Amending  the 
Nasdaq  By-Laws  and  Restated 
Certificate  of  Incorporation 

June  26,  2000. 

I.  Introduction 

On  May  11.  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b— 4  thereunder,^  a 
proposed  rule  change  amending  the 
Nasdaq  By-laws  and  Restated  Certificate 
of  Incorporation.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  23,  2000.  * 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposal. 

II.  Description  of  Proposal 

The  purpose  of  the  proposed  rule 
change  was  to  amend  Nasdaq's  By-Laws 
and  Restated  Certificate  of  Incorporation 
("Certificate")  in  accordance  with  the 
Restructuring  Plan  (the  "Restructuring") 
approved  by  NASD  members  on  April 
14,  2000.  The  Restructuring  involves 
broadening  the  ownership  in  Nasdaq 
(which  is  cuirrently  100  percent  owned 
by  the  NASD)  through  a  two-phase 
private  placement  of  common  stock  and 
warrants  to  NASD  members,  Nasdaq 
issuers,  institutional  investors  and 
strategic  partners.  Nasdaq's  By-laws  and 
Certificate  must  be  amended  in  order  to 
reflect  the  changes  to  Nasdaq's 
ownership  structure.  Therefore,  the ' 
proposed  rule  change  included  the 
amendments  necessary  to  implement 
Phase  I  of  the  Restructuring. 

Eventually,  Nasdaq  will  submit  an 
Application  For.  and  Amendments  to 
Application  For,  Registration  as  a 
National  Securities  Exchange  or 
Exemption  from  Registration  Pursuant 
to  Section  5  of  the  Exchange  Act  to 
obtain  exchange  registration.  Prior  to  its 
registration  as  a  national  securities 
exchange,  however,  Nasdaq  will 


continue  to  operate  under  the  Plan  of 
Allocation  and  Delegation  of  Functions 
by  the  NASD  to  its  Subsidiaries  (the 
"Delegation  Plan"),  as  approved  by  the 
Commission.  After  exchange 
registration,  Nasdaq  will  no  longer  be 
governed  pursuant  to  the  Delegation 
Plan. 

This  Order  does  not  address 
provisions  of  the  existing  Nasdaq  By- 
laws Certificate  and  that  remain 
unchanged,  and  it  limits  the  discussion 
to  the  most  significant  changes  to  the 
corporate  documents. 

Summary  of  Significant  Amendments 

1 .  Authorized  Capital  Stock 

To  carry  out  the  recapitalization  of 
Nasdaq,  the  total  number  of  shares  that 
Nasdaq  is  authorized  to  issue  has  been 
increased  to  330,000,000,  consisting  of 
30,000,000  shares  of  preferred  stock,  par 
value  $.01  per  share,  and  300,000,000 
shares  of  common  stock,  par  value  $0.01 
per  share.  In  addition,  the  Nasdaq  Board 
of  Directors  ("the  Board")  is  now 
entitled  to  issue  preferred  stock  in  one 
or  more  series,  and  to  fix  the  powers, 
preferences,  rights,  qualifications, 
limitations,  and  restrictions  of  this 
preferred  stock  (including,  for  example, 
dividend  rights,  conversion  rights, 
voting  rights,  terms  of  redemption, 
liquidation  preferences,  etc).  The 
issuance  of  preferred  stock  could  have 
the  effect  of  decreasing  the  market  price 
of  the  common  stock  and  could 
adversely  affect  the  voting  and  other 
rights  of  the  holders  of  common  stock. 

2.  Scaled  Voting  Provision 

The  Certificate  provides  that  holders 
of  common  stock  are  entitled  to  one  vote 
per  share  on  all  appropriate  matters, 
except  that  any  person,  other  than  the 
NASD  or  any  other  person  approved  by 
the  Board  prior  to  the  time  such  person 
owns  more  than  5%  of  the  then 
outstanding  shares  of  common  stock 
will  be  unable  to  exercise  voting  rights 
in  respect  of  any  shares  owned  in  excess 
of  5%.*  Exemptions  from  this  scaled 
voting  provision  can  be  granted  by  the 
Board.  The  Certificate,  however, 
provides  that  in  no  event  shall  an 
exemption  from  the  scaled  voting 
provision  be  granted  to  (1)  a  registered 
broker  or  dealer,  or  an  affiliate  ^  thereof. 


or  (2)  an  individual  or  entity  subject  to 
statutory  disqualification  under  Section 
3(a)(39)  of  the  Act.  The  Board  may 
approve  an  exemption  from  the  scaled 
voting  provision  if  the  Board  determines 
that  granting  the  exemption  would  (1) 
not  reasonably  be  expected  to  diminish 
the  quality  of,  or  public  confidence  in. 
the  Nasdaq  Stock  Market  or  other 
operations  of  Nasdaq,  on  the  ability  to 
prevent  fi^udulent  and  manipulative 
acts  and  practices  and  on  investors  and 
the  public,  and  (2)  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities  or  assist  in  the  removal  of 
impediments  to  or  perfection  of  the 
mechanisms  for  a  free  and  open  market 
and  a  national  market  system. 

3.  Board  of  Directors 

The  Certificate  provides  for  a 
"classified"  or  "staggered"  Board;  that 
is,  the  Board  will  be  divided  into  three 
classes,  with  one  class  to  be  elected 
each  year  to  serve  a  three-year  term.  The 
By-laws  also  create  a  Chief  Executive 
Officer  ("CEO"),  who  shedl  have  general 
supervision  over  the  business  and 
affairs  of  Nasdaq.  The  By-laws  preserve 
the  existing  Industry,  Non-Industry  and 
Public  classifications  for  Board 
Directors,  and  provide  that  the  newly 
created  CEO  and  President  are  deemed 
"neutral"  directors  for  classification 
purposes. 

The  Certificate  provides  that  the  exact 
number  of  directors  is  to  be  determined 
by  the  Board  from  time  to  time.  The  By- 
laws require  that  the  number  of  Non- 
Industry  Directors,  including  at  least 
one  Public  Director  and  at  least  one 
issuer  representative,  must  equal  or 
exceed  the  number  of  Industry 
Directors,  plus  the  President  and  CEO  (if 
they  are  elected  Directors),  unless  the 
Board  consists  of  10  or  more  Directors. 
If  the  Board  consists  of  10  or  more 
Directors,  then  at  least  two  Directors 
shall  be  issuer  representatives.  The  By- 
laws provide  that  at  least  two  Industry 
Directors  and  two  Non-Industry 
Directors  shall  be  drawn  from 
candidates  proposed  to  the  National 
Nominating  Committee  by  a  majority  of 
the  non-NASD  stockholders  of  Nasdaq.^ 


'15U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  42790  (May 
16,  2000),  65  FR  33384. 


*  This  restriction  on  voting  shares  owned  in 
excess  of  5%  is  referred  to  as  the  "scaled  voting 
provision." 

■^The  Certificate  provides  that  an  affiliate  "shall 
not  be  deemed  to  include  an  entity  that  either  owns 
ten  percent  or  less  of  the  equity  of  a  broker  or 
dealer,  or  the  broker  or  dealer  accounts  for  one 
percent  or  less  of  the  gross  revenues  received  by  the 
consolidated  entity."  For  purposes  of  this  order, 
references  to  a  broker  or  dealer  will  include 
affiliates,  as  defined  in  the  By-laws  or  Certificate. 


*As  previously  noted,  Nasdaq  currently  operates 
under  the  Delegation  Plan  which  authorizes  NASD 
to  elect  the  Board.  Vacancies  on  the  Board  are  filled 
by  candidates  put  forward  by  the  NASD's  National 
Nominating  Committee  ("NNC").  The  Board  is 
currently  authorized  to  consist  of  10  members.  Prior 
to  Exchange  registration,  it  is  contemplated  that  the 
Board  will  be  increased  from  10  voting  members  to 
14.  These  four  new  members  of  the  Board  will  not 
be  current  members  of  the  NASD  Board  of 
Directors,  nor  will  they  be  able  to  serve 
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The  By-laws  also  authorize  the  Nasdaq 
Board,  rather  than  the  NASD  Board,  to 
fill  vacancies  on  the  Nasdaq  Board. 

Under  the  Delegation  Plan,  all 
stockholders  have  the  right  to 
recommend  one  or  more  candidates  for 
consideration  by  the  NNC  for 
nomination  to  the  Board  by  providing 
written  notice  to  the  Corporate 
Secretary,  containing  specified 
information  relating  to  the  candidate 
(the  candidate's  name,  industry 
classification,  etc.).^ 

4.  Removal  of  Directors  and  Committee 
Members 

Directors  previously  could  be 
removed  with  or  without  cause.  The  By- 
laws and  Certificate  now  provide  that 
Directors  may  only  be  removed  for 
cause  by  an  affirmative  vote  of  a 
supermajority  of  outstanding  shares 
entitled  to  vote.  Removal  of  committee 
members  still  requires  a  majority  vote  of 
the  Board  and  notice  to  the  committee 
member,  but  the  provision  that 
committee  members  may  only  be 
removed  for  refusal,  failure,  neglect,  or 
inability  to  discharge  the  committee 
member's  duties  is  eliminated. 

5.  Armual  and  Special  Meetings  of 
Stockholders,  and  Stockholder  Action 

Because  there  will  be  multiple  owners 
of  Nasdaq,  the  By-laws  now  provide 
detailed  procedures  for  the  calling  and 
conduct  of  annual  and  special  meetings 
of  shareholders.  The  Certificate  provides 
that  stockholders  are  not  entitled  to  act 
by  wrritten  consent  in  lieu  of  a  meeting. 

6.  Notice  Requirements  for  Stockholder 
Proposals  and  Stockholder  Nominated 
Directors 

The  By-laws  allow  stockholders  to 
bring  business  before  an  annual  and 
special  meeting  of  stockholders,  and  to 
nominate  candidates  for  election  as 
directors  at  an  annual  meeting  of 
stockholders,  provided  they  comply 
with  the  procedures  outlined  in  the  By- 
laws. 

7.  Amendments  to  the  By-Laws 

The  By-laws  and  Certificate  state  that 
By-law  eunendments  may  be  made  by  a 
supermajority  vote  of  the  shareholders 
or  by  the  Board.  In  addition,  the 
Certificate  requires  a  supermajority  vote 


concurrently  on  the  NASD  Board  of  Directors.  Two 
of  the  four  new  directors  will  be  Industry  Directors 
and  the  other  two  will  be  Non-Industry  or  Public 
Directors.  Before  exchange  registration,  or  until 
such  time  that  Nasdaq  does  not  otherwise  operate 
under  the  Delegation  Plan,  the  Board  is  expected  to 
consist  of  14  members,  the  majority  of  whom  shall 
be  Public  or  Non-Industry  Directors. 

^  If  Nasdaq  as  a  national  securities  exchange,  then 
the  procedures  for  nomination  to  the  Board  may 
differ. 


of  the  outstanding  shares  of  common 
stock  to  amend,  repeal  or  adopt  certain 
provisions  of  the  Certificate  including, 
but  not  limited  to,  limitations  on  voting 
rights  of  certain  persons,  the  classified 
Board,  removal  of  Directors,  and 
prohibitions  on  stockholder  action  by 
written  consent. 

8.  Certificate,  Article  Eleventh — 
"Constituency  Provision"  Relating  to 
Certain  Corporate  Transactions 

A  new  provision.  Article  Eleventh  of 
the  Certificate,  sets  forth  factors  that  the 
Board  must  consider  when  evaluating 
the  merits  of  certain  major  corporate 
transactions  such  as  tender  or  exchange 
offers,  mergers,  liquidations,  any  action 
relating  to  the  voting  cap,  or  other 
issues,  due  to  the  imique  natiire  of 
Nasdaq  and  its  operations  and  status  as 
a  self-regulatory  organization.^  Article 
Eleventh  requires  that  the  Board  shall  to 
the  fullest  extent  permitted  by 
applicable  law,  take  into  account  the 
following  factors  when  evaluating  a 
major  corporate  transaction:  (1)  The 
potential  impact  on  the  integrity, 
continuity  and  stability  of  The  Nasdaq 
Stock  Market  and  the  other  operations 
of  Nasdaq,  on  the  ability  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  on  investors  and  the 
public,  and  (2)  whether  such  a 
transaction  would  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  or  assist  in  the  removal  of 
impediments  to,  or  perfection  of  the 
mechanisms  for,  a  free  and  open  market 
and  a  national  market  system. 

9.  Other  Changes  to  Conform  the  By- 
Laws  and  Certificate  to  Nasdaq's  New 
Corporate  Form 

Other  changes  to  the  By-laws  and 
Certificate  cire  made  to  reflect  Nasdaq's 
new  ownership  structin-e  and  to 
institute  procedures  necessary  for 
Nasdaq  to  operate  as  a  corporation.  For 
example,  references  to  "shareholder" 
have  been  changed  to  "shareholders,"  to 
reflect  the  fact  that  the  NASD  no  longer 
owns  100%  of  Nasdaq  and  that 
ownership  of  Nasdaq  will  now  be 
broadened  to  a  nimiber  of  entities  and 
individuals.  Similarly,  provisions  have 
been  added  relating  to  waiver  of  notice 
of  a  meeting  by  a  Director,  definitions  of 
new  terms  (e.g.,  "beneficial  owner"  and 
"subsidiary"),  and  a  provision  defining 


the  necessary  quorum  to  approve 
interested  party  transactions. 

IIL  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.  The  proposed  rule  change 
also  fulfills  the  division  of 
responsibilities  as  set  forth  in  the 
Delegation  Plan  approved  by  the 
Commission.  Pursuant  to  the  Delegation 
Plan,  NASD  has  retained  the  authority 
"[t)o  exercise  overall  responsibility  for 
ensuring  that  the  Association's  statutory 
and  self-regulatory  obligations  are 
fulfilled."  9  However,  NASD  has 
delegated  to  Nasdaq  the  responsibility 
to  operate  The  Nasdaq  Stock  Market, 
including  the  responsibility  to  "develop 
and  adopt  rules,  interpretations, 
policies,  and  procedures  and  provide 
exemptions  to  maintain  and  enhance 
the  integrity,  fairness,  efficiency,  and 
competitiveness  of  The  Nasdaq  Stock 
Market  and  other  markets  operated  by 
The  Nasdaq  Stock  Market.^"  Thus,  the 
Commission  looks  to  NASD  as  the  self- 
regulatory  organization  with  statutory 
responsibility  to  implement  and  enforce 
the  requirements  of  the  Act,  but  Nasdaq, 
as  a  market  owned  and  controlled  by 
NASD,  is  required  to  operate  The 
Nasdaq  Stock  Market  and  to  provide 
rules,  interpretations,  policies,  and 
procedures  to  carry  out  the  purposes  of 
the  Act."  In  the  Discussion  section 
below,  the  Commission  applies  this 
"chain"  of  regulatory  responsibilities  in 
its  analysis  and  findings  in  support  of 
this  approval  order. '^ 

In  light  of  the  above,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
Section  15A(b)(2),  (4)  and  (6)  '^  of  the 
Act.  Section  15A(b)(2)  "»  requires  that 
the  association  be  so  organized  and  have 
the  capacity  to  be  able  to  carry  out  the 
purpose  of  the  title  and  to  comply,  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 
members,  with  the  provisions  of  the 


^The  Commission  notes  that,  by  it  terms.  Article 
Eleventh  is  not  operative  until  the  Commission 
approves  nasdaq's  registration  as  a  national 
securities  exchange. 


8  Section  1(B)(1)  of  the  Delegation  Plan. 

•"Section  in(A)(l)(e)  of  the  Delegation  Plan. 

"NASD,  however,  is  ultimately  responsible  for 
ensuring  that  the  Nasdaq's  actions  fulfill  the 
statutory'  and  self-regulatory  obligations  as  set  forth 
in  the  Act. 

'2 The  Commission  also  notes  that  the 
amendments  to  the  By-laws  and  Certificate  begin 
the  process  of  implementing  the  corporate 
governance  changes  that  will  be  necessary  if  Nasdaq 
registers  as  a  national  securities  exchange. 

■3  15  U.S.C.  78o-3(b)(2).  (4)  and  (6). 

» 15  U.S.C.  78o-3(b)(2). 
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Act.''  Section  15A(b)(4)  "^  requires  that 
the  rules  of  an  association  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs  and  provide 
that  one  or  more  directors  shall  be 
representative  of  issuers  and  investors 
and  not  be  associated  with  a  member  of 
the  association,  broker,  or  dealer.'" 
Section  15A(b)(6) '"  requires,  among 
other  things,  that  the  association's  rules 
must  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. ^^ 

A.  Amendments  Incident  to  the 
Restructuring  and  Recapitalization  of 
Nasdaq 

The  Commission  finds  that  the 
amendments  to  Nasdaq's  By-laws  and 
Certificate  authorizing  certain  corporate 
actions  and  implementing  procedures 
that  are  necessary  to  allow  Nasdaq  to 
function  as  a  for-profit  corporation  are 
consistent  with  Section  15A(b)(2)  ^°  of 
the  Act.  The  Commission  believes  that 
the  amendments  relating  to  the 
following  subject  matters,  as  described 
in  more  detail  above,  are  needed  to 
reflect  the  recapitalization  and 
restructuring  of  Nasdaq:  the  issuance  of 
capital  stock  (both  common  and 
preferred  shares);  the  procedures  for 
calling  and  conducting  annual  meetings 
and  special  meetings  of  stockholders; 
the  nomination  and  election  procedures 
for  the  Board  of  Directors;  the  quorum 
Ccdculations  for  interested  party 
transactions;  the  defined  terms;  and  the 
procedures  for  amendments  to  the  By- 
laws and  Certificate.  These  changes 
satisfy  the  requirements  set  forth  in 
Section  15A(b)(2)  that  NASD  be  so 
organized  and  have  the  capacity  to  carry 
out  the  purposes  of  the  Act. 

B.  Structure  and  Governance  of 
Nasdaq's  Board 

Section  15A(b){4)2i  of  the  Act 
requires  fair  representation  of  an 
association's  members  in  the  selection 
of  its  directors  and  administration  of  its 
affairs,  and  provides  that  one  or  more 
directors  shall  be  representative  of 


'5  Again,  through  the  operation  of  the  Delegation 
Plan,  NASD  must  be  responsible  for,  and  Nasdaq 
must  impiement,  rules,  policies  and  procedures  that 
are  consistent  with  the  Act. 

'»15U.S.C.  78o-3(b)(4). 

"See  supra  note  15. 

•■  15  U.S.C.  78o-3(b)(6). 

"See  supra  note  15. 

20  15US.C.  78o-3(b)(2). 

"  15  U.S.C.  78o-3(b)(4). 


issuers  and  investors  and  not  be 
associated  with  a  member  of  the 
association,  broker,  or  dealer.  The 
NASD,  through  the  Delegation  Plan,  has 
the  responsibility  for  ensuring  that  the 
Nasdaq  Board  fulfills  the  fair 
representation  and  public  participation 
requirements. 2^  The  Commission  finds 
that  the  proposed  structure  and 
composition  of  the  Board  fulfills  the 
provisions  of  Section  15A(b)(4). 

The  fair  representation  requirement  of 
Section  15A(b)(4)  helps  to  ensure  that 
no  particular  constituency  is  subject  to 
the  unfair,  unfettered  actions  of  another 
constituency,  and  helps  to  ensure  that 
the  NASD,  including  its  Nasdaq 
subsidiary,  is  administered  in  a  way  that 
is  equitable  to  NASD  members. 

In  addition,  to  ensure  that  the  public 
interest  is  adequately  represented  in  an 
association's  decision-making  process. 
Section  15A(b)(4)  states  that  an 
association  must  provide  that  one  or 
more  of  its  directors  be  representatives 
of  issuers  and  investors.  The 
Commission  believes  that  public 
directors  provide  a  unique,  unbiased 
perspective  that  should  enhance  the 
ability  of  a  board  to  address  issues  in  a 
non-discriminatory  fashion. 

The  Commission  finds  that  the 
proposed  composition  of  the  Board 
meets  the  fair  representation  and  public 
participation  criteria  as  set  forth  in 
Section  15A{b)(4)  of  the  Act.  The  By- 
laws provide  that  the  number  of  Non- 
Industry  Directors  on  the  Board, 
including  at  least  one  Public  Director 
and  at  least  one  issuer  representative, 
shall  equal  or  exceed  the  number  of 
Industry  Directors,  plus  the  President 
and  CEO  (if  they  are  elected  Directors), 
unless  the  Board  consists  of  10  or  more 
Directors.  If  the  Board  consists  of  10  or 
more  Directors,  at  least  two  Directors 
shall  be  issuer  representatives.  The 
Certificate  also  requires  public 
participation  on  the  Board.  This 
structure  ensures  that  all  interests, 
Industry  and  Non-Industry,  will  be 
adequately  represented  on  the  Board. 
Further,  the  requirement  that  the 
number  of  Non-Industry  Directors  equal 
or  exceed  the  number  of  Industry 
Directors,  and  the  requirement  of  Public 
Directors  helps  to  ensure  that  decisions 
by  the  Board  are  not  unfairly 
discriminatory  between  customers, 
issuers,  brokers,  or  dealers,  and  that  the 
protection  of  investors  and  the  public 
interest  is  considered.  Therefore,  the 
Commission  believes  that  the  Board 
structure  is  consistent  with  the  fair 
representation  and  public  participation 


22  The  Delegation  Plan  also  provides  that  the 
NASD  will  appoint  Nasdaq's  Board.  Section  1(B)(3) 
of  the  Delegation  Plan. 


requirements  of  Section  15A(b)(4)  of  the 
Act. 

C.  Scaled  Voting,  Exemptions  From 
Scaled  Voting,  and  Other  Limitations  on 
the  Control  of  Nasdaq 

The  Commission  is  concerned  that  the 
NASD's  self-regulatory  obligations  may 
be  challenged  if  a  substantial  portion  of 
Nasdaq  is  owned  or  controlled  by  a 
broker  or  dealer  that  also  trades  on 
Nasdaq.  In  such  a  situation,  it  may  be 
difficult  for  NASD  to  carry  out  its  self- 
regulatory  responsibilities  if  it  is 
required  to  take  action  against  that 
broker  or  dealer.  These  concerns  will  be 
heightened  if  NASD  goes  through  with 
its  plans  to  register  Nasdaq  as  a  national 
securities  exchange,  and  sell  off 
additionad  shares  of  Nasdaq  to  investors. 

The  scaled  voting  provision  is  one 
way  of  limiting  the  ability  of  any  entity, 
particularly  a  registered  broker  or 
dealer,  from  controlling  Nasdaq. 
However,  permitting  the  Board  to  lift 
the  voting  cap  in  some  cases  is 
necessary  to  allow  Nasdaq  flexibility 
should  Nasdaq  seek  to  enter  into  a 
business  combination  in  which  it  would 
want  to  use  shares  of  com;non  stock  in 
the  transaction.  The  Certificate  therefore 
provides  that  the  Board  may  generally 
lift  the  voting  cap,  but  that  it  cannot  be 
lifted  for  a  broker  or  dealer  (or  an 
affiliate  of  a  broker  or  dealer)  ^3  or  any 
other  individual  or  entity  subject  to 
statutory  disqualification  as  defined  in 
Section "3(a)(39)  of  the  Act.  The  Board  is 
also  required  to  consider  certain  factors 
before  lifting  the  voting  cap  for  any 
other  individual  or  entity. 

The  Commission  believes  that  the 
proposed  rule  change  relating  to  scaled 
voting,  exemptions  from  scaled  voting, 
and  other  limitations  affecting  the 
control  of  Nasdaq  fulfill  the  obligations 
under  Section  15A(b)(2)  and  (6).  The 
Certificate  provides  for  an  absolute  bar 
on  a  broker,  dealer,  or  statutorily 
disqualified  person,  from  voting  shares 
owned  in  excess  of  5%.  Section 
15A(b)(6)  requires  that  rules  be  in  place 
that  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  facilitate  transactions  in 
securities,  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  limitation  on  voting  shares 
owned  in  excess  of  5%  satisfies  this 
requirement  because  it  helps  to  avoid  a 
situation  where  the  integrity  of  Nasdaq 
might  be  compromised  if  the  NASD  had 
to  choose  between  taking  action  against 
a  broker  or  dealer  that  owned,  and  could 
vote,  a  Nasdaq  share  in  excess  of  5%, 


"  See  supra  note  5. 
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and  fulfilling  its  self-regulatory 
responsibilities. 

The  Commission  also  finds  that  the 
current  requirement  that  the  Board 
consider  factors  relating  to  the 
qualifications  of  any  shareholder  (other 
than  a  broker  or  dealer  or  statutorily 
disqualified  person)  before  lifting  the 
voting  cap  also  helps  to  address  the 
Commission's  concern  that  Nasdaq  not 
be  controlled  or  substantially  influenced 
by  an  entity  that  may  promote  acts  or 
practices  that  would  be  inimical  to  the 
purposes  of  the  Act. 

Two  other  provisions  also  act  as  a 
deterrent  to  a  shareholder's  ability  to 
effect  a  rapid  change  in  control  of 
Nasdaq.  The  classified  Board  structure 
ensures  that  it  will  take  at  least  two 
shareholder  meetings,  instead  of  one,  for 
majority  control  of  the  board  to  shift.  As 
discussed  previously,  the  Certificate 
also  provides  that  Directors  may  only  be 
removed  for  cause  and  by  a 
supermajority  vote  of  the  shareholders. 
These  provisions,  together  with  the 
scaled  voting  provision,  help  to  ensuure 
that  control  of  Nasdaq  will  be  attained 
only  in  a  measured  manner  and 
consistent  with  the  requirements  set 
forth  in  the  Act. 

Finally,  the  Commission  notes  that  as 
ciurrently  stated,  a  person  or  entity 
could  own  a  substantial  portion  of 
Nasdaq  and  yet  be  limited  in  its  actual 
control  of  Nasdaq  by  virtue  of  the  scaled 
voting  provisions,  the  classified  Board 
structure,  and  the  limitations  on  the 
removal  of  Directors  in  the  By-laws  and 
Certificate.  While  these  provisions  help 
ameliorate  the  Commission's  concern 
about  the  control  of  Nasdaq,  concerns 
about  the  ability  of  an  entity — in 
particularly  a  broker,  dealer  or 
affiliate — to  own  up  to  100  percent  of 
Nasdaq  remain.  Thus,  further  action  to 
address  the  ownership  of  a  substantial 
portion  of  Nasdaq  by  a  broker,  dealer  or 
affiliate  may  be  warranted  if  Nasdaq 
registers  as  a  national  seciurities 
exchange. 

D.  Certificate,  Article  Eleventh 
("Constituency  Provision  ") 

By  its  own  terms  Article  Eleventh 
applies  when  Nasdaq  achieves  "status 
as  a  self-regulatory  organization,"  and  it 
therefore  will  become  operative  only  if 
the  Commission  approves  Nasdaq's 
anticipated  application  to  register  as  a 
national  securities  exchange.  The 
Commission  notes  preliminarily, 
however,  that  Article  Eleventh  balances 
the  need  to  ensure  that  Nasdaq  fulfill 
the  self-regulatory  obligations 
incumbent  upon  it  if  it  registers  as  a 
national  securities  exchange  without 
unduly  hampering  Nasdaq's  ability  to 
consummate  major  corporate 


transactions.  Therefore,  the  Commission 
finds  that  new  Article  Eleventh  of  the 
Certificate  is  consistent  with  Section 
15A(b){6)  of  the  Act  and  outlines  a 
legitimate  and  useful  set  of  criteria  that 
should  be  considered  by  the  Board  if  it 
considers  major  corporate  transactions 
after  exchange  registration. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2'»  that  the 
proposed  rule  change  (SR-NASD-00- 
27)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-16745  Filed  &-30-00;  8:45  am) 
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Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  a  Cap  on  ACT 
Risk  Management  Charges 

June  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),^  and  Rule  19b-i  thereunder,^ 
notice  is  hereby  given  that  on  June  12, 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19b-4(f)(6) 
thereunder,''  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission. 5  The  Commission  is 
publishing  this  notice  to  solicit 


"15U.S.C.  78s(b)(2). 

2»  17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'15U.S.C.  78s(b)(3)(A). 

<17CFR240.19b-^(f)(6). 

^  Nasdaq  provided  written  notice  to  the 
Commission  on  June  8,  2000,  that  is  intended  to  file 
this  proposal.  The  Commission  agreed  to  waive  the 
5-day  pre-filing  notice  requirement.  See  Rule  19b- 
4(f)(6)(iii).  17  CFR  240.19b-4(f)(6)(iii). 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulator}'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  the  proposed  rule  change 
to  amend  NASD  Rule  7010,  Systems 
Services,  to  establish  a  cap  on  the 
Automation  Confirmation  Transaction 
Service  ("ACT")  risk  management 
charge.  Nasdaq  has  designated  this 
proposal  as  non-controversial,  and 
requests  that  the  Commission  waive  the 
30-day  pre-operative  waiting  period 
contained  in  Rule  19b-4(f)(6)(iii)  imder 
the  Act,^  to  allow  the  proposal  to  be 
both  effective  and  operative 
immediately  upon  filing  with  the 
Commission.  The  text  of  the  proposed 
rule  is  below.  Proposed  new  language  is 
in  italics. 


Rule  7010.  Systems  Services 

(g)  Automated  Confirmation 
Transaction  Service 

The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 

Transaction  Related  Charges: 

No  change. 

Risk  Management  Charges:  $0.035/side 
and  $17.25/month  per  correspondent 
firm  (maximum  $10,000/month  per 
correspondent  firm) 


n.  Self-Regulatory  Organization's 
Statemt  nt  nf  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piupose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ACT  is  an  automated  trade  reporting 
and  reconciliation  service  that  speeds 
the  post-execution  steps  of  price  and 
volume  reporting,  comparison,  and 
clearing  of  pre-negotiated  trades 
completed  in  Nasdaq,  OTC  Bulletin 


»17  CFR  240.19b-*(f)(6)(ui). 
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Board,  and  other  over-the-counter 
securities.  ACT  handles  transactions 
negotiated  over  the  telephone  or 
executed  through  any  of  Nasdaq's 
automated  trading  services.  It  also 
manages  post-execution  procedures  for 
transactions  in  exchange-listed 
securities  that  are  traded  off-board  in 
the  Third  Market.  Participation  in  ACT 
is  mandatory  for  NASD  members  that 
are  members  of  a  clearing  agency 
registered  with  the  SEC,  that  have  a 
clearing  arrangement  with  such  a 
member,  or  that  participate  in  any  of 
Nasdaq's  trading  services. 

The  ACT  risk  management  function 
allows  firms  that  clear  for  other  firms  to 
establish  acceptable  levels  of  credit  for 
their  introducing  firms.  ACT  risk 
management  enables  clearing  firms  to 
monitor  buy/sell  trading  activity  of  their 
introducing  firms,  establish  trading 
thresholds,  allow/inhibit  large  trades, 
add/delete  clearing  relationships,  and 
access  a  real-time  database  of 
correspondent  trading  activity.^ 
Clearing  firms  providing  clearing 
services  to  correspondent  firms  are 
assessed  risk  management  charges  of 
$0,035  per  trade  and  $17.50  per  month 
per  correspondent  firm.  Self-clearing 
firms  do  not  utilize  the  ACT  risk 
management  function  and  are  not 
assessed  risk  management  charges. 

The  ACT  service  for  clearing  firms 
and  their  executing  correspondents, 
including  the  risk  management 
function,  was  implemented  in  October 
1990.8  jjig  ^CT  pgj^  management 
service  charge  was  implemented  in 
November  1990.^  The  original  ACT  risk 
management  charge  was  calculated  to 
recoup  the  development  costs  for  ACT 
programming  efforts  as  well  as  costs 
associated  with  computer  and  other 
hardware  purchases  to  meet  the 
capacity  requirements  to  run  the  risk 
management  system  and  to  reflect  the 
ongoing  costs  of  operating  the  risk 
management  function  of  the  ACT 
system.  The  per  trade  portion  of  the 
charge  was  calculated  based  on  trading 
volume  in  1990,  which  was 
substantially  less  than  it  is  at  the 
present.  For  example,  in  1990,  Nasdaq 
National  Market  ("NNM")  securities 
average  47,000  trades  per  day;  in 
comparison,  NNM  securities  average 


'  See  NASD  Rule  6150,  ACT  Risk  Management 
Functions. 

'  See  Securities  Exchange  Act  Release  No.  28583 
(October  26.  1990).  55  FR  46120  (November  1, 
1990)(SR-NASD-89-25).  ACT  was  implemented  for 
self-clearing  firms  in  March  1990.  See  Securities 
Exchange  Act  Release  No.  27229  (September  8, 
1989).  54  FR  38484  (September  18.  1989)(SR- 
NASD-89-25). 

«  See  Securities  E.xchange  Act  Release  No.  28595 
(November  5,  1990).  55  FR  47161  (November  9, 
1990)(SR-NASD-9O-57). 


1.26  million  trades,  per  day  in  1999 
(with  an  average  of  1.67  million  trades 
per  day  in  the  fourth  quarter  of  1999). 
Because  the  ACT  risk  management 
charge  is  based  largely  on  the  number  of 
trades  cleared,  the  expansion  in  trading 
volume  since  1990  has  required  some 
firms  to  pay  increasingly  large  risk 
management  charges  that  are 
disproportionate  to  the  value  they 
receive  from  ACT,  particularly  firms 
that  clear  for  correspondents  that 
execute  a  large  number  of  trades. 

Nasdaq  believes  that  it  is  appropriate 
to  update  the  pricing  model  for  ACT 
risk  management  charges  to  reflect 
current  business  practices  and  trading 
patterns  and  to  ensure  that  the  ACT  risk 
management  feature  continues  to  be  a 
valuable,  cost-effective  service  for 
clearing  firms.  Nasdaq  proposes  to 
revise  the  ACT  service  charges  and 
establish  a  cap  of  $10,000  on  the 
monthly  risk  management  charge  that  a 
clearing  firm  must  pay  on  behalf  of  a 
correspondent  firm.  Nasdaq  will 
implement  the  cap  retroactive  to  April 

1,  2000. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A(b}(6)  of  the  Act '"  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Nasdaq  also  believes 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(5)  of  the  Act  ^  i  in 
that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  Association 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


rn.  Date  of  Effectiveness  of  the 
Propo.sed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  to  become 
immediately  operative  upon  filing, 
because  such  designation  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Acceleration  of  the 
operative  date  will  allow  NASD 
members  to  reap  the  benefits  of  the  cap 
on  ACT  risk  management  charges 
retroactive  to  April  1,  2000 
immediately,  rather  than  having  to  wait 
30  days  before  implementing  the  cap. 
For  these  reasons,  the  Commission  finds 
good  cause  to  waive  the  5-day  pre-filing 
requirement,  and  to  designate  that  the 
proposal  become  operative 
immediately.  1* 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


<"  15  U.S.C.  78o-3(b)(6). 
"  15  U.S.C.  78o-3(b)(5). 


'M5  U.S.C.  78s(b)(3)(A). 

'M7CFR240.19b-4(f)(6). 

'<  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD  All 
submissions  should  refer  to  file  number 
SR-NASD-00-35  and  should  be 
submitted  by  July  24.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Dnr  nO-16747  Filed  6-30-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42982:  File  No.  SR-NSCC- 
00-08] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to 
Dividend  Processing  of  AT&T 
Corporation  s  When-Issued  Trades 

June  26,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
June  23,  2000.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I   Self-Re?ulator>  Organization's 
Statement  ot  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  pvu"pose  of  the  proposed  rule 
change  is  facilitate  the  processing 
through  NSCC's  continuous  net 
settlement  ("CNS")  system  of  a 
dividend  declared  by  AT&T  Corp. 
payable  on  both  its  regular  way  and  its 
when-issued  securities. 


II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  ior,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  facilitate  the  processing  in 
NSCC's  CNS  system  of  a  dividend 
declared  by  AT&T  Corp.  to  which  firms 
with  both  regular  way  and  when-issued 
positions  as  of  a  certain  date  are 
entitled.  NSCC's  procedures  for  the 
processing  of  the  dividend  are  set  forth 
in  NSCC's  Important  Notice  dated  June 
22,  2000,  which  is  attached  to  this 
Notice  and  Order  as  Exhibit  A. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act  3  which  requires  that  the  rules 
of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  vkTitten  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  vmtten 
comments  received  by  NSCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


rules  and  regulations  thereunder  the 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).'»  Section 
17A{b)(3)(A){F)  requires  that  the  rules  of 
a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Allowing  the  dividend 
which  is  payable  on  both  when-issued 
and  regular  way  securities  to  be 
processed  in  the  CNS  system  should 
help  ensure  the  dividend  will  be 
promptly  and  accurately  cleared  and 
settled. 

NSCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  facilitate  the 
processing  in  NSCC's  CNS  system  of  a 
dividend  declared  by  AT&T  Corp. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-00-08  and 
should  be  submitted  by  July  24,  2000. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-00-08)  be  and  hereby  is 
approved. 


'5  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 
M5  U.S.C.  78q-l(b)(3)(F). 


M5  U.S.C.  78q-l(b)(3)(F). 
5  15U.S.C.  78s(b)(2). 
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For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Exhibit  A 

Important 

June  22,  2000. 

To:  All  Participants 

Attention:  Managing  Partner/Officer.  Cashier, 

Manager  Reorganization  Department,  Data 

Processing  Manager,  Manager  Dividend 

Department 
Subject:  AT&T  Corp 

On  June  15,  2000.  the  New  York  Stock 
Exchange  (NYSE)  began  trading  in  AT&T 
Corp  When-Issued  (CUSIP  001957109 
Symbol  TWD). 

On  June  21,  2000.  AT&T  announced  the 
payment  of  a  quarterly  cash  dividend  to  be 
paid  based  on  the  following: 
Ex-Dividend     lune  28,  2000 
Record  Date     June  30,  2000 
Payable  Date    August  1 ,  2000 

The  Ex-Dividend  will  apply  to  both  the 
Regular-Way  and  When-issued  securities 
trades  occurring  prior  to  the  ex-dividend 
date. 

Dividend  processing  for  regular  way  trades 
will  occur  in  accordance  with  NSCC's 
current  procedures.  In  order  to  permit  NSCC 
to  process  dividend  debits  and  credits  for  the 
when-issued  trades  occurring  prior  to  the  ex- 
dividend  date  the  following  procedures  will 
apply: 

1.  NSCC  will  carry  two  (2)  separate  CUSIP 
numbers  in  CNS 

CUSIP  number  001957109  for  trades  prior  to 

ex-dividend  date 
CUSIP  number  001957125  for  trades  on  or 

after  ex-dividend  date 

2.  NSCC  will  calculate  a  net  when-issued 
position  for  when-issued  trades  eligible  for 
the  dividend.  (CUSIP  001957109) 
Participants  will  be  debited  or  credited  the 
appropriate  dividend  amounts  on  payable 
date  August  1,  2000  based  on  the  net 
positions. 

For  Settlement  purposes,  all  compared 
When-Issued  trades  will  settle  via  the 
Continuous  Net  Settlement  System  (CNS). 
When-Issued  trades  compared  using  CUSIP 
001957109  will  be  combined  with  any 
regular  way  positions  in  AT&T  common 
stock  (normal  when-issued  processing). 
When-Issued  trades  compared  using  CUSIP 
number  0019571^5  will  be  merged  into  the 
AT&T  CUSIP  (001957109)  using  the  CNS 
Reorg  system.  These  entries  will  occur  on 
When-Issued  Settlement  Date  and  will 
appear  on  your  CNS  Miscellaneous  Activity 
Report  as  Code  51  Merger. 

At  the  opening  of  trading  on  June  28,  2000, 
The  New  York  Stock  Exchange  will  suspend 
trading  in  AT&T  Corp  When-Issued  CUSIP 
001957109  (Symbol  TWD)  and  begin  trading 
in  AT&T  Corp  When-Lssued  CUSIP 
001957125  (Symbol  TWD).  The  NYSE  will 
announce  the  actual  Settlement  Date  once  it 
has  been  determined.  The  same  settlement 


date  will  applv  to  both  AT&T  When-Issued 
CUSIPS. 

Please  refer  to  the  New  York  Stock 
Exchange  Information  Notice  dated  June  22. 
2000  for  additional  information  regarding 
this  security. 

Questions  regarding  this  notice  can  be 
directed  to  the  Joe  Conte,  NYSE  @  212-656- 
5024,  Tony  Aliberti,  NYSE  @  212-656-5034 
or  the  undersigned  @  212-412-6662. 

Kevin  A.  Brennan, 

Director,  Operations. 

[FR  Doc.  00-16746  Filed  6-30-00;  8:45  am] 

BILLING  CODE  801 0-01 -M 


6  17  CFR  20O.3O-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  3352] 

Culturally  Significant  OCJiects  Imported 
for  Exhibition  Deferminations  "Art  and 
the  Empire  City 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.].  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition  "Art 
and  the  Empire  City,  "  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cuUural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The 
Metropolitan  Museum,  New  York,  NY 
from  September  11,  2000  through 
January  7,  2001  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline 
Caldwell,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Street,  SW,  Room  700. 
Washington,  DC  20547-0001. 

Dated:  June  22,  2000. 
William  B.  Bader. 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

(FR  Doc.  00-16767  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  471(M>8-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3354] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations; 
Egyptian  Art  at  Eton  College: 
Selections  from  the  Myers  Museum" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Egyptian 
Art  at  Eton  College:  Selections  from  the 
Myers  Museum,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  a  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  NY  from  on 
or  about  September  25,  2000  to  on  or 
about  January  21,  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informatiun,  including  a  list  of 
exhibit  objects,  contact  Paul  Manning, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-5997).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW,  Room  700,  Washington. 
DC  20547-0001. 

Dated:  June  23.  2000. 

William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  00-16769  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  4710-Ofr-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3353] 

Culturally  Significant  Objects  Imported 
tor  Exhibition  Determinations  Queen 
Victoria  and  Thomas  Sully 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
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October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999. 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition  "Queen 
Victoria  and  Thomas  Sully,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum, 
New  York,  NY  from  September  18  to 
December  31,  2000  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline 
Caldwell,  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Street,  SW,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  lune  19,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  00-16768  Filed  6-30-00;  8:45  am] 

3ILUNG  CODE  4710-08-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No  FRA-1 999-6404]      ' 

Petition  for  Grandfathering  of  Non- 
Compliant  Equipment:  National 
Railroad  Passenger  Corp.:  Closure  of 
Comment  Period;  Date  and  Location  of 
Public  Hearing 

On  October  18,  1999,  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
graudfathering  approval  of  non- 
compliant  passenger  equipment 
manufactiired  by  Renfe  Talgo  of 
America  (Talgo)  for  use  on  rail  lines 
between  Vancouver,  British  Columbia 
and  Eugene,  Oregon:  between  Las  Vegas, 
Nevada  and  Los  Angeles,  California;  and 
between  San  Diego,  California  and  San 
Luis  Obispo,  California.  Notice  of 
receipt  of  such  petition  was  published 
in  the  Federal  Register  on  November  2, 
1999,  at  64  FR  59230.  Interested  parties 
were  invited  to  comment  on  the  petition 


before  the  end  of  the  comment  period 
(then  December  2,  1999). 

Through  published  notice  in  the 
Federal  Register,  FRA  extended  the 
comment  period  in  this  proceeding  and 
explained  the  reasons  therefor.  See  65 
FR  5723;  Feb.  4,  2000.  By  notice 
published  on  February  29,  2000,  FRA 
announced  that  the  comment  period  in 
this  proceeding  would  remain  open  to 
permit  the  resolution  of  issues  involving 
Freedom  of  Information  Act  (FOIA) 
requests  for  information  related  to  this 
proceeding.  65  FR  10851.  FRA  has 
completed  its  responses  to  the  FOIA 
requests,  and  placed  copies  of  the 
documents  provided  to  the  FOIA 
requester  in  the  public  docket  for  this 
proceeding.  Accordingly,  FRA  hereby 
announces  that  the  comment  period  in 
this  proceeding  will  close  on  August  2, 
2000. 

FRA  also  annoimces  that,  in 
accordance  with  49  CFR  211.25  and 
238.203(h),  it  has  scheduled  a  public 
hearing  on  Amtrak 's  petition  for 
grandfathering  approval  of  the  Talgo 
passenger  trainsets.  A  public  hearing  is 
set  for  9:30  a.m.  on  Friday,  July  21, 
2000,  at  the  Federal  Raihoad 
Administration,  7th  floor,  conference 
room  1,  1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  Interested  parties  are 
invited  to  present  oral  statements  at  the 
hearing.  The  hearing  will  be  an  informal 
one  and  will  be  conducted  in 
accordance  with  FRA's  Rules  of  Practice 
(49  CFR  211.25)  by  a  representative 
designated  by  FRA.  The  hearing  will  be 
a  non-adversarial  proceeding;  therefore, 
there  will  be  no  cross-examination  of 
persons  presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  a  brief  rebuttal  will  be  given  the 
opportunity  to  do  so  in  the  same  order 
in  which  initial  statements  were  made. 
Additional  procedures,  as  necessary  for 
the  conduct  of  the  hearing,  will  be 
announced  at  the  hearing. 

All  written  comments  concerning  this 
proceeding  should  be  identified  with 
Docket  Number  FRA-1 999-6404  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Central  Docket  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  S.W.,  Washington,  DC  20590. 
Comments  received  within  30  days  of 
publication  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken  on  Amtrak's  petition.  Comments 
received  after  that  date  will  be 
considered  by  FRA  to  the  extent 
practicable. 

Amtrak's  petition,  docimients  inserted 
in  the  docket,  and  written 
commimications  concerning  this 


proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  at  the  DOT 
Central  Docket  Management  Facility, 
Room  PL^Ol  (Plaza  Level),  400 
Seventh,  S.W.,  Washington.  D.C.  20590. 
Documents  in  the  public  docket  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  Web 
site  at  http://dms.dot.gov.  Documents 
that  cannot  be  accessed  on  the  Internet, 
due  to  limitations  on  scanning  large 
documents  and  color  documents,  are 
available  for  inspection  and  copying  at 
the  Federal  Railroad  Administration, 
Docket  Clerk,  7th  floor,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 

Issued  in  Washington,  D.C.  on  June  27, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-16724  Filed  6-30-00;  8:45  am] 
BILLING  CODE  4910-OB-U 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transpo'^atio'-  Board 

Notice  of  Public  in'ormation  Collection 
Submitted  to  0MB  tor  Review 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Extension  of  a  currently 

approved  collection. 

SUMMARY:  The  Sur&ce  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  US.C.  Chapter 
35). 

Title:  System  Diagram  Maps. 

OMB  Form  Number:  2140-0003. 

No.  of  Respondents:  38. 

Total  Burden  Hours:  76. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  conmients  by  July  31,  2000. 
ADDRESSES:  Direct  all  comments  to  Case 
Control,  Surface  Transportation  Board, 
Room  705,  1925  K  Street,  NW.. 
Washington,  DC  20423.  When 
submitting  comments  refer  to  the  OMB 
niunber  and  title  of  the  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Renninger,  202  565-1631. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Ellen  R.  Keys  (202)  565- 
1654. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
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statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Public  Law  104-88,  109 
Stat.  803  (1995).  which  took  effect  on 
Januarv'  1,  1996  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board.  All  railroads  are  required  to  keep 
current  system  diagram  maps  on  file. 
These  maps  designated  all  lines  in  a 
particular  railroad's  sytem  according  to 
various  categories.  Carriers  are  obligated 
to  amend  these  maps  as  the  need  to 
change  the  caregories  of  particular  lines 
arose.  If  no  amendment  had  taken  place 
within  a  one-yer  period,  a  verified 
statement  to  that  effect  must  be  filed 
with  the  Board.  The  Board  will  use  this 
information  to  facilitate  informed 
decision  making.  Respondents  will  be 
railroads  initiating  abandonment 
exemption  proceedings. 

Dated  June  22.  2000. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-16705  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  Qf  "'P ANSPORTATION 

Su^ace  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  0MB  for  Review 

aGcNCY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Extension  of  a  currently 

approved  collection. 

SUMMARY:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  Chapter 
35). 

Title:  Financial  Assistance  of  Railroad 
Lines. 

OMB  Form  Number:  2140-0003. 

No.  of  Respondents:  11. 

Total  Burden  Hours:  350. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
"submit  comments  by  July  31,  2000. 
ADDRESSES:  Direct  all  comments  to  Case 
Control,  Surface  Transportation  Board, 
Room  705.  1925  K  Street,  NW., 
Washington,  DC  20423.  When 
submitting  comments  refer  to  the  OMB 
number  and  title  of  the  information 
collection. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Renninger,  202  565-1631. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Ellen  R.  Keys  (202)  565- 
1654. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Public  Law  104-88.  109 
Stat.  803  (1995),  which  took  effect  on 
January  1,  1996  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board.  The  Board  needs,  in  each 
abandonment  exemption  proceeding,  a 
detailed  map  of  the  rail  line,  depicting 
its  relation  to  other  rail  lines,  roads, 
water  routes,  and  population  centers. 
The  Board  will  use  the  information 
concerning  the  value  of  the  property 
involved  to  set  the  fair  market  value  of 
the  property  and  conditions  of  sale  or 
the  terms  of  the  subsidy.  Interested 
parties  have  a  statutory  right  to  file 
offers  of  financial  assistance.  The  Board 
has  the  Congressionally  mandated 
responsibility  to  handle  offers  of 
financial  assistance.  The  consequences 
of  failure  to  collect  data  related  to  offers 
of  financial  assistance  will  be  an 
inability  to  fuUfill  responsibilities  under 
49  U.S.C.  10904. 

Dated:  June  22,  2000. 
Vernon  A.  Williams. 

Secretary. 

[FR  Doc.  00-16706  Filed  6-30-00;  8:45  am] 

BILUNG  CODE  491&-00-P 


DtPApTMfcN^  OP  TRANSPORTATION 

Surface  Transportation  Board 

Notice  o'  Pu.r)Hc  information  CoMection 
S-jDmitted  tc  OMB  tor  Review 

AGENCY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Extension  of  a  currently 

approved  collection. 

SUMMARY:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  Chapter 
35). 

Title:  Maps  To  Be  Submitted  in 
Abandonment  Exemption  Proceedings. 

OMB  Form  Number:  2140-0003 


No.  of  Respondents:  84. 
Total  Burden  Hours:  84. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  July  31,  2000. 
ADDRESSES:  Direct  all  comments  to  Case 
Control,  Surface  Transportation  Board, 
Room  705,  1925  K  Street,  NW, 
Washington.  DC  20423.  When 
submitting  comments  refer  to  the  OMB 
number  and  title  of  the  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Renninger,  202  565-1631. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Ellen  R.  Keys  (202)  565- 
1654. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Public  Law  104-88,  109 
Stat.  803  (1995),  which  took  effect  on 
January  1,  1996  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board.  The  Board  needs,  in  each 
abandonment  exemption  proceeding,  a 
detailed  map  of  the  rail  line,  depicting 
its  relation  to  other  rail  lines,  roads, 
water  routes,  and  population  centers. 
The  Board  will  use  this  information  in 
processing  abandonment  exemption 
proceedings.  Review  of  the  map  often 
assists  in  determining  the  precise 
location  of  the  rail  line,  which  helps  in 
determining  the  scope  of  the  transaction 
or  service,  and  to  some  degree  the 
impact  of  the  proposed  transaction  on 
shippers  or  receivers  on  the  line. 

Dated:  June  22.  2000. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-16707  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  4915-00-U 


DEPARTMENT  OF  THE  TREASURY 

Debt  Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  app.  10(a)(2),  that  a  meeting  will 
be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC.  on 
August  1,  2000,  of  the  following  debt 
management  advisory  committee:  the 
Bond  Market  Association,  Treasury 
Borrowing  Advisory  Committee. 
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The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 
time  and  will  be  opened  to  the  public. 
The  remaining  sessions  and  the 
committee's  reporting'session  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  app.  10(d). 

This  notice  shall  constitute  m> 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  app.  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 


cu-e  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historicallv,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
commimity.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  app. 
3. 

Although  the  Treasury's  final 
aimouncement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  prematiire  disclosure  of  the 


committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  aimual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  June  26,  2000. 
Lee  Sachs, 

Assistant  Secretary,  Financial  Markets. 
IFR  Doc.  00-16717  Filed  6-30-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Care  >=  nanc  nq  Administration 

42CFR  Parts  409.  410,411,413,424, 
and  484 

[HCFA    1059-F] 

RiN  J938    aJ3i 

Medicare  Program;  Prospective 
Payment  System  for  Home  Health 

Agencies 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

summary:  This  final  rule  establishes 
requirements  for  the  new  prospective 
payment  system  for  home  health 
agencies  as  required  by  section  4603  of 
the  Balanced  Budget  Act  of  1997,  as 
amended  by  section  5101  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999  and  by  sections  302, 
305,  and  306  of  the  Medicare.  Medicaid, 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999.  The  requirements  include 
the  implementation  of  a  prospective 
payment  system  for  home  health 
agencies,  consolidated  billing 
requirements,  and  a  number  of  other 
related  changes.  The  prospective 
payment  system  described  in  this  rule 
replaces  the  retrospective  reasonable- 
cost-based  system  currently  used  by 
Medicare  for  the  payment  of  home 
health  ser\nces  under  Part  A  and  Part  B. 
EFFECTvE  DATE:  These  regulations  are 
etfeciive  uctober  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Wardwell  (Project  Manager),  (410) 

786-3254 
Susan  Levy  (Payment  Policy),  (410) 

786-9364 
Debbie  Chaney  (Data),  (410)  786-8164 
Randy  Throndset  (Data),  (410)  786-0131 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 


libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  dociunent,  we 
are  providing  the  following  table  of 
contents. 

Table  of  Contents 

Preamble 
I.  Background 

A.  Current  System  for  Payment  of  Home 

Health  Agencies 

B.  Requirements  of  the  Balanced  Budget  Act 

of  1997,  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999 
and  the  Medicare,  Medicaid  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999,  for  the  Development  of  a 
Prospective  Payment  System  for  Home 
Health  Agencies 

C.  Summary  of  the  Proposed  Rule 

1.  Transition  to  PPS 

2.  Unit  of  Payment  (60-Day  Episode) 

3.  Split  Percentage  Payment  Approach  to 
the  60-Day  Episode  Payment  (Periodic 
Interim  Payments  Statutorily  Eliminated 
With  PPS) 

4.  Partial  Episode  Payment  Adjustment 
(PEP  Adjustment) 

5.  Significant  Change  In  Condition 
Adjustment  (SCIC  Adjustment) 

6.  Low-Utilization  Payment  Adjustment 
(LUPA) 

7.  Case-Mix  Methodology 

8.  Outlier  Payments 

9.  Consolidated  Billing/Bundling 

U.  Provisions  of  Proposed  Rule 

in.  Analysis  and  Responses  to  Public 
Comments 

A.  60-Date  Episode  Payment  Definition 

B.  Definition  of  Non-Routine  Medical 

Supplies  Included  in  the  Episode 
Definition 

C.  Possible  Inclusion  of  Medicare  Part  B 

Therapy  Services  in  the  Episode 

D.  Continuous  Episode  Recertifications 

E.  Transition/Blend 

F.  Split  Percentage  Payment 

G.  Statutory  Elimination  of  Periodic  Interim 

Payments 
H.  Low  UtilizaUon  Payment  Adjustment 

(LUPA) 
I.  Partial  Episode  Payment  Adjustment  (PEP 

Adjustment) 
).  Significant  Change  in  Condition  Payment 

Adjustment  (SCIC  Adjustment) 
K.  Case-Mix 

L.  Episode  Rate  Methodology 
M.  Audited  Cost  Report  Sample 
N.  Cost  Outlier  Payments 
O.  Budget  Neutrality 
P.  Discharge  Issues 
Q.  Consolidated  Billing 
R.  Physician  Certification  of  the  HHRG 
S.  Small  Rural  Providers 
T.  Wage  Index 
U.  Market  Basket 


V.  Alternative  Methods  of  Care 

W.  Discrimination 

X.  Other  Federal  Requirements 

Y.  OASIS  Assessment  and  Plan  of  Care 

Certification  Transition  Concerns 
Z.  Billing  Issues 
AA.  Cost  Reporting  Under  PPS 
BB.  OASIS  Data  and  Grouper  Issues 
CC.  Medical  Review  Under  PPS 
DD.  Quality  under  PPS 
EE.  Medicare  Secondary  Payor  (MSP)  Under 

PPS 
FF.  Appeal  Rights  Under  PPS 
GG.  Suggestions  for  HCFA 

rv.  Overview  of  Final  Regulation 

A.  Costs  and  Services  Covered  by  the  60-Day 

Episode  Payment 

B.  Data  Sources  Used  for  the  Development  of 

the  60-Day  Episode  Payment 

1.  Audited  Cost  Report  Data 

2.  Home  Health  Agency  Market  Basket 
Index 

3.  Claims  Data 

4.  Hospital  Wage  Index 

C.  Methodology  Used  for  the  Calculation  of 

the  60-Day  Episode  Payment  Amount 

1.  Cost  Data — 60-Day  Episode  Payment 

2.  Utilization  Data— 60-Day  Episode 
Payment 

3.  Updating  the  Data 

4.  Standardization  Factor 

5.  Budget-Neutrality  Factor 

D.  Methodology  Used  for  Low-Utilization 

Payments 

E.  Methodology  Used  for  Outlier  Payments 

F.  Examples  of  National  Standardized  60-Day 

Episode  Payment  Amounts  and  Low- 
Utilization  Payment  Adjustments 

G.  Design  and  Methodology  for  Case-Mix 

Adjustment  of  60-Day  Episode  Payments 

1.  Revisions  to  the  Case-Mix  Classification 
System 

2.  Diagnosis  Coding  Changes  in  the 
Revised  Case-Mix  Model 

3.  Determining  the  Case-Mix  Indices 
H.  Consolidated  Billing 

1.  Background 

2.  HHA  Consolidated  Billing  Legislation 

3.  Types  of  Services  That  Are  Subject  to 
the  Provision 

4.  Effects  of  This  Provision 

5.  Effective  Date  for  Consolidated  Billing 

V.  Provisions  of  the  Final  Rule 

VI.  Collection  of  Information  Requirements 

VII.  Regulatory  Impact  Analysis 

A.  Background 

B.  Revisions  to  the  Proposed  Rule 

C.  Effects  of  This  Final  Rule 

D.  Rural  Hospital  Impact  Statement 

VIII.  Regulations  Text 

In  addition,  because  of  the  many  terms  to 
which  we  refer  by  abbreviation  in  this  rule, 
we  are  listing  these  abbreviations  and  their 
corresponding  terms  in  alphabetical  order 
below: 


ADL 
BBA 
BBRA 


COPs 


Activities  of  Daily  Living 
Balanced  Budget  Act  of  1997 
Medicare.  Medicaid,  and 
SCHIP  Balanced  Budget 
Refinement  Act  of  1999 
Conditions  of  participation 
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DME 

Durable  medical  equipment 

FIs 

Fiscal  intermediaries 

FFY 

Federal  fiscal  year 

'\tR 

Focused  medical  review 

V 

Fiscal  year 

HHA 

Home  health  agency 

HIC 

Health  insurance  claim 

HHRGs 

Home  Health  Resource 

Groups 

lADL 

Instrumental  Activities  of 

Daily  Living 

IPS 

Interim  payment  system 

LUPA 

Low-utilization  payment  ad- 

justment 

MS 

Medical  social  services 

MSA 

Metropolitan  Statistical  Area 

NCSB 

Neurological,  cognitive,  sen- 

sory, and  behavioral  vari- 

ables 

OASIS 

Outcome  and  Assessment  In- 

formation Set 

OBQI 

Outcome  based  quality  im- 

provement 

OCESAA 

Omnibus  Consolidated  and 

Emergency  Supplemental 

Appropriations  Act  for 

Fiscal  Year  1999 

OSCAR 

On-line  Survey  and  Certifi- 

cation System 

OT 

Occupational  therapy 

PEP 

Partial  episode  payment 

PPS 

Prospective  payment  system 

PT 

Physical  therapy 

RHHI 

Regional  Home  Health  Inter- 

mediary 

RUGs 

Resource  Utilization  Groups 

SCIC 

Significant  Change  in  Condi- 

tion 

SN 

Skilled  nursing  service 

SP 

Speech-language  pathology 

I.  Background 

A.  Current  System  for  Payment  of  Home 
Health  Agencies 

The  Balanced  Budget  Act  of  1997 
(BBA),  Public  Law  105  33,  enacted  on 
August  5,  1997,  significantly  changed 
the  way  we  pay  for  Medicare  home 
health  services.  Until  the 
implementation  of  a  home  health 
prospective  payment  system  (PPS), 
home  health  agencies  (HHAs)  receive 
payment  under  a  cost-based 
reimbursement  system,  referred  to  as  the 
interim  payment  system  and  generally 
established  by  section  4602  of  the  BBA. 
The  interim  payment  system  imposes 
two  sets  of  cost  limits  for  HHAs.  Section 
4206(a)  of  the  BBA  reduced  the  home 
health  per-visit  cost  limits  from  112 
percent  of  the  mean  labor-related  and 
nonlabor-related,  per-visit  costs  for 
freestanding  agencies  to  105  percent  of 
the  median.  In  addition,  HHA  costs  are 
subjected  to  an  aggregate  per-beneficiar>' 
cost  limitation.  For  those  providers  with 
a  12-month  cost  reporting  period  ending 
in  Federal  fiscal  year  (FFY)  1994,  the 
per-beneficiary  cost  limitation  is  based 
on  a  blend  of  costs  (75  percent  on  98 
percent  of  the  agency-specific  costs  and 
25  percent  on  98  percent  of  the   ' 


standardized  regional  average  of  the 
costs  for  the  agency's  census  region). 
For  new  providers  and  those  providers 
without  a  12-month  cost-reporting 
period  ending  in  FFY  1994,  the  per- 
beneficiary  limitation  is  the  national 
median  of  the  per-beneficiary  limits  for 
HHAs.  Under  the  interim  payment 
system,  HHAs  are  paid  the  lesser  of  (1) 
actual  reasonable  costs;  (2)  the  per-visit 
limits;  or  (3)  the  per-beneficiary  limits. 
Effective  October  1,  1997,  the  interim 
payment  system  exists  until  prospective 
payment  for  HHAs  is  implemented. 

On  October  21,  1998,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999  (OCESAA).  Public  Law  105- 
277,  was  signed  into  law.  Section  5101 
of  OCESAA  amended  section 
1861(v)(l){L)  of  the  Social  Security  Act 
(the  Act)  by  providing  for  adjustments 
to  the  per-beneficiary  and  per-visit 
limitations  for  cost-reporting  periods 
beginning  on  or  after  October  1,  1998. 
We  had  published  a  notice  with 
conmient  period  establishing  the  cost 
limitations  for  cost  reporting  periods 
beginning  on  or  after  October  1 ,  1 998  in 
the  Federal  Register  that  was  entitled 
"Medicare  Program;  Schedules  of  Per- 
Visit  and  Per-Beneficiary  Limitations  on 
Home  Health  Agency  Costs  for  Cost 
Reporting  Periods  Begiiming  On  or  After 
October  1,  1998"  on  August  11,  1998  (63 
FR  42912).  OCESAA  made  the  following 
adjustments  to  these  limitations: 

Providers  with  a  12-month  cost 
reporting  period  ending  during  FY  1994, 
whose  per-beneficiary  limitations  were 
less  than  the  national  median,  which  is 
to  be  set  at  100  percent  for  comparison 
purposes,  will  get  their  current  per- 
beneficiary  limitation  plus  Va  of  the 
difference  between  their  rate  and  the 
adjusted  national  median  per- 
beneficiary  limitation.  New  providers 
and  providers  without  a  12-month  cost- 
reporting  period  ending  in  FFY  1994 
whose  first  cost-reporting  period  begins 
before  October  1,  1998  will  receive  100 
percent  of  the  national  median  per- 
beneficiary  limitation. 

New  providers  whose  first  cost- 
reporting  periods  begin  during  FFY 
1999  will  receive  75  percent  of  the 
national  median  per-beneficiary 
limitation  as  published  in  the  August 
11,  1998  notice.  In  the  case  of  a  new 
provider  or  a  provider  that  did  not  have 
a  12-month  cost-reporting  period 
beginning  dm-ing  FFY  1994  that  filed  an 
application  for  HHA  provider  status 
before  October  15,  1998  or  that  was 
approved  as  a  branch  of  its  parent 
agency  before  that  date  and  becomes  a 
subunit  of  the  parent  agency  or  a 
separate  freestanding  agency  on  or  after 
that  date,  the  per-beneficiary  limitation 


will  be  set  at  100  percent  of  the  median. 
The  per-visit  limitation  effective  for 
cost-reporting  periods  beginning  on  or 
after  October  1, 1998  is  set  at  106 
percent  of  the  median  instead  of  105 
percent  of  the  median,  as  previously 
required  in  the  BBA. 

There  was  contingency  language  for 
the  home  health  PPS  provided  in  the 
BBA  that  was  also  amended  bv  section 
5101  of  OCESAA.  The  language 
provided  that  if  the  Secretary,  for  any 
reason,  does  not  establish  and 
implement  the  PPS  for  home  health 
services  by  October  1,  2000,  the 
Secretary  will  provide  for  a  reduction  by 
15  percent  to  the  per-visit  cost  limits 
and  per-beneficiary  limits,  as  those 
limits  would  otherwise  be  in  effect  on 
September  30,  2000.  Section  302  of  the 
Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA).  Public  Law  106-113. 
enacted  on  November  29,  1999. 
however,  subsequently  removed  the 
contingency  language  governing  the  15 
percent  reduction  to  the  IPS  cost  limits 
for  FFY  2001.  It  also  increased  the  per- 
beneficiary  limit  for  those  providers 
with  Umits  below  the  national  median. 

B.  Requirements  of  the  Balanced  Budget 
Act  of  1997,  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year 
1999,  and  the  Medicare,  Medicaid  and 
SCHIP  Balanced  Budget  Refinement  Act 
of  1 999  for  the  Development  of  a 
Prospective  Payment  System  for  Home 
Health  Agencies 

Section  4603(a)  of  the  BBA  provides 
the  authority  for  the  development  of  a 
PPS  for  all  Medicare-covered  home 
health  services  paid  on  a  reasonable  cost 
basis  that  will  ultimately  be  based  on 
units  of  payment  by  adding  section  1895 
to  the  Act  entitled  "Prospective 
Payment  For  Home  Health  Services." 

Section  5101(c)  of  OCESAA  amends 
section  1895(a)  of  the  Act  by  removing 
the  transition  into  the  PPS  by  cost- 
reporting  periods  and  requiring  all 
HHAs  to  be  paid  imder  PPS  effective 
upon  the  implementation  date  of  the 
system.  Section  1895(a)  of  the  Act  now 
states  "Notwithstanding  section  1861{v). 
the  Secretary  shall  provide,  for  portions 
of  cost  reporting  periods  occurring  on  or 
after  October  1,  2000,  for  payments  for 
home  health  services  in  accordance 
with  a  prospective  payment  system 
established  by  the  Secretary  imder  this 
section." 

Section  1895(b)(1)  of  the  Act  requires 
the  Secretary  to  establish  a  PPS  for  all 
costs  of  home  health  services.  Under 
this  system  all  services  covered  and 
paid  for  on  a  reasonable  cost  basis  under 
the  Medicare  home  health  benefit  as  of 
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the  date  of  enactment  of  the  BBA, 
including  medical  supplies,  will  be  paid 
on  the  basis  of  a  prospective  payment 
amount.  The  Secretary  may  provide  for 
a  transition  of  not  longer  than  4  years 
during  which  a  portion  of  the 
prospective  payment  may  be  agency- 
specific  as  long  as  the  blend  does  not 
exceed  budget-neutrality  targets. 

Section  1895(b)(2)  of  the  Act  requires 
the  Secretary  in  defining  a  prospective 
payment  amount  to  consider  an 
appropriate  unit  of  service  and  the 
number,  type,  and  duration  of  visits 
furnished  within  that  unit,  potential 
changes  in  the  mix  of  services  provided 
within  that  unit  and  their  cost,  and  a 
general  system  design  that  provides  for 
continued  access  to  quality  services. 

Section  1895(b){3)(A)(i)  of  the  Act 
requires  that  (1)  the  computation  of  a 
standard  prospective  payment  amount 
include  all  costs  of  home  health  services 
covered  and  paid  for  on  a  reasonable- 
cost  basis  and  be  initially  based  on  the 
most  recent  audited  cost  report  data 
available  to  the  Secretary,  and  (2)  the 
prospective  payment  amounts  be 
standardized  to  eliminate  the  effects  of 
case-mix  and  wage  levels  among  HHAs. 

Section  5101(c)  of  OCESAA  modifies 
the  effective  date  of  the  budget- 
neutrality  targets  for  HHA  PPS  by 
amending  section  1895(b)(3)(A)(ii)  of 
the  Act.  Section  1895(b)(3)(A)(ii)  of  the 
Act,  as  amended,  requires  that  the 
standard  prospective  payment 
limitation  amounts  be  budget  neutral  to 
what  would  be  expended  under  the 
current  interim  payment  system  with 
the  limits  reduced  by  15  percent  at  the 
inception  of  the  PPS  on  October  1,  2000. 
Section  302  of  the  BBRA,  delayed  the 
application  of  the  15  percent  reduction 
in  the  budget  neutrality  target  for  PPS 
until  one  year  after  PPS 
implementation.  The  law  further 
requires  the  Secretary  to  report  within  6 
months  of  implementation  of  PPS  on  the 
need  for  the  15  percent  reduction. 

Section  5101(d)(2)  of  OCESAA  also 
modifies  the  statutory  provisions 
dealing  with  the  home  health  market 
basket  percentage  increase.  For  fiscal 
years  2002  or  2003,  sections 
1895{b)(3)(B)(i)  and  (b)(3)(B)(ii)  of  the 
Act.  as  so  modified,  require  that  the 
standard  prospective  payment  amounts 
be  increased  by  a  factor  equal  to  the 
home  health  market  basket  minus  1.1 
percentage  points.  In  addition,  for  any 
subsequent  fiscal  years,  the  statute 
requires  the  rates  to  be  increased  by  the 
applicable  home  health  market  basket 
index  change.  Section  306  of  the  BBRA 
amended  the  statute  to  provide  a 
technical  correction  clarifying  the 
applicable  market  basket  increase  for 
PPS  in  each  of  FYs  2002  and  2003.  The 


technical  correction  clarifies  that  the 
update  in  home  health  PPS  in  FY  2002 
and  FY  2003  will  be  the  home  health 
market  basket  minus  1.1  percent. 

Section  1895(b)(3)(C)  of  the  Act 
requires  the  Secretary  to  reduce  the 
prospective  payment  amounts  if  the 
Secretary  accounts  for  an  addition  or 
adjustment  to  the  payment  amoimt 
made  in  the  case  of  outlier  payments. 
The  reduction  must  be  in  a  proportion 
such  that  the  aggregate  reduction  in  the 
prospective  payment  amounts  for  the 
given  period  equals  the  aggregate 
increase  in  payments  resulting  from  the 
application  of  outlier  payments. 

Section  1895(b)(4)  of  the  Act  governs 
the  payment  computation.  Sections 
1895(b)(4)(A)(i)  and  (b)(4)(A)(ii)  of  the 
Act  require  the  standard  prospective 
payment  amount  to  be  adjusted  for  case- 
mix  and  geographic  differences  in  wage 
levels.  Section  1895(b)(4)(B)  of  the  Act 
requires  the  establishment  of  an 
appropriate  case-mix  adjustment  factor 
that  explains  a  significant  amount  of  the 
variation  in  cost  among  different  units 
of  services.  Similarly,  section 
1895(b)(4)(C)  of  the  Act  requires  the 
establishment  of  wage  adjustment 
factors  that  reflect  the  relative  level  of 
wages  and  wage-related  costs  applicable 
to  the  furnishing  of  home  health 
services  in  a  geographic  area  compared 
to  the  national  average  applicable  level. 
These  wage-adjustment  factors  may  be 
the  factors  used  by  the  Secretary  for 
piuposes  of  section  1886(d)(3)(E)  of  the 
Act. 

Section  1895(b)(5)  of  the  Act  gives  the 
Secretary  the  option  to  grant  additions 
or  adjustments  to  the  payment  amount 
otherwise  made  in  the  case  of  outliers 
because  of  unusual  variations  in  the 
type  or  amount  of  medically  necessary 
care.  Total  outlier  payments  in  a  given 
fiscal  year  cannot  exceed  5  percent  of 
total  payments  projected  or  estimated. 

Section  1895(b)(6)  of  the  Act  provides 
for  the  proration  of  prospective  payment 
amoimts  between  the  HHAs  involved  in 
the  case  of  a  patient  electing  to  transfer 
or  receive  services  from  another  HHA 
within  the  period  covered  by  the 
prospective  payment  amount. 

Section  1895(d)  of  the  Act  limits 
review  of  certain  aspects  of  the  HHA 
PPS.  Specifically,  there  is  no 
administrative  or  judicial  review  under 
sections  1869  or  1878  of  the  Act,  or 
otherwise,  of  the  following:  the 
establishment  of  the  transition  period 
under  1895(b)(1)  of  the  Act,  the 
definition  and  application  of  payment 
units  under  section  1895(b)(2)  of  the 
Act,  the  computation  of  initial  standard 
prospective  amoiuits  under 
1895(b)(3)(A)  of  the  Act  (including  the 
reduction  described  in  section 


1895(b)(3)(A)(ii)  of  the  Act),  the 
establishment  of  the  adjustment  for 
outliers  under  1895(b)(3)(C)  of  the  Act, 
the  establishment  of  case-mix  and  area 
wage  adjustments  under  1895(b)(4)  of 
the  Act,  and  the  establishment  of  any 
adjustments  for  outliers  under 
1895(b)(5)  of  the  Act. 

Section  4603(b)  of  the  BBA  amends 
section  1815(e)(2)  of  the  Act  by 
eliminating  periodic  interim  payments 
for  HHAs  effective  October  1.  2000. 

Section  4603(c)  of  the  BBA  sets  forth 
the  following  conforming  amendments: 

•  Section  1814(b)(1)  of  the  Act  is 
amended  to  indicate  that  payments 
under  Part  A  will  also  be  made  under 
section  1895  of  the  Act; 

•  Section  1833(a)(2)(A)  of  the  Act  is 
amended  to  require  that  home  health 
services,  other  than  a  covered 
osteoporosis  drug,  are  paid  under  HHA 
PPS; 

•  Section  1833(a)(2)  is  amended  by 
adding  a  new  subparagraph  (G) 
regarding  payment  of  Part  B  services  at 
section  1861(s)(10)(A)  of  the  Act;  and 

•  Section  1842(b)(6)(F)  is  added  to 
the  Act  and  section  1832(a)(1)  of  the  Act 
is  amended  to  include  a  reference  to 
section  1842(b)(6)(F),  both  governing  the 
consolidated  billing  requirements. 

Section  4603(d)  of  the  BBA  was 
amended  by  section  5101(c)(2)  of 
OCESAA  by  changing  the  effective  date 
language  for  the  HHA  PPS  and  the  other 
changes  made  by  section  4603  of  the 
BBA.  Section  4603(d)  now  provides 
that:  "Except  as  otherwise  provided,  the 
amendments  made  by  this  section  shall 
apply  to  portions  of  cost  reporting 
periods  occurring  on  or  after  October  1, 
2000."  This  change  requires  all  HHAs  to 
be  paid  under  HHA  PPS  effective 
October  1,  2000  regardless  of  the  current 
cost-reporting  period. 

Section  4603(e)  ofjhe  BBA  sets  forth 
the  contingency  language  for  HHA  PPS 
noting  that  if  the  Secretary,  for  any 
reason,  does  not  establish  and 
implement  HHA  PPS  on  October  1 , 
2000,  the  per-visit  cost  limits  and  per- 
beneficiary  limits  under  the  interim 
payment  system  will  be  reduced  by  15 
percent.  Section  302(a)  of  the  BBRA  of 
1999  eliminated  the  interim  payment 
system  contingency  language  by  striking 
this  section  from  the  statute. 

Section  305  of  the  BBRA  refined  the 
consolidated  billing  requirements  under 
PPS.  The  new  law  excludes  diuable 
medical  equipment  (DME)  from  the 
home  health  consolidated  billing 
requirements. 

C.  Summary  of  the  Proposed  Rule 

We  published  a  proposed  rule  in  the 
Federal  Register  on  October  28,  1999  at 
(64  FR  58134)  that  set  forth  proposed 
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requirements  that  would  establish  the 
new  prospective  payment  system  for 
home  health  agencies  as  required  by  the 
Balanced  Budget  Act  (BBA)  of  1997.  as 
amended  by  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act  (OCESAA).  of  1999, 
and  the  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA).  The  PPS  would  replace 
the  retrospective  reasonable  cost-based 
system  currently  used  by  Medicare  for 
the  payment  of  home  health  services 
under  Part  A  and  Part  B. 

1.  Transition  to  PPS 

The  statute  provides  authority  for  a 
transition  period  of  no  longer  than  4 
years  to  PPS.  We  proposed  a  full 
transition  to  the  PPS.  The  overwhelming 
majority  of  the  industry  seems  eager  to 
move  to  PPS.  However,  some  individual 
home  health  agencies  (HHAs)  will 
object  to  PPS  because  they  currently 
enjoy  a  competitive  advantage  with  high 
cost  limits  under  the  interim  payment 
system.  Furthermore,  the  statute  now 
requires  that  we  pay  all  providers  under 
PPS  on  October  1 ,  2000  rather  than 
phasing  in  by  cost  reporting  period. 

2.  Unit  of  Payment  (60-Day  Episode) 

We  proposed  a  60-day  episode  as  the 
basic  unit  of  payment  under  the  HHA 
PPS.  Evidence  from  the  Phase  II  per- 
episode  HHA  PPS  demonstration 
illustrated  that  the  length  of  a  60-day 
episode  captured  a  majority  of  the 
patients.  Moreover,  the  60-day  episode 
would  coordinate  with  the  60-day 
physician  recertification  of  the  plan  of 
care  and  with  the  60-day  reassessment 
of  the  patient  using  the  Outcomes  and 
Assessment  Information  Set  (OASIS). 
This  would  encourage  physicians' 
involvement  in  the  plan  of  care. 

3.  Split  Percentage  Payment  Approach 
to  the  60-Day  Episode  Payment 
(Periodic  Interim  Payments  Statutorily 
Eliminated  With  PPS) 

Because  the  PPS  system  must 
maintain  a  cash  flow  to  agencies 
accustomed  to  billing  on  30-day  cycles 
or  receiving  periodic  interim  payments, 
we  proposed  a  split  percentage  billing 
for  each  60-day  episode.  Under  this 
system,  an  agency  would  receive  a 
partial  episode  payment  (50  percent)  as 
soon  as  it  notifies  us  of  an  admission 
and  a  final  percentage  (50  percent) 
payment  at  the  close  of  the  60-day 
episode. 

4.  Partial  Episode  Payment  Adjustment 
(PEP  Adjustment) 

The  partial  episode  payment 
adjustment  (PEP  adjustment)  provides  a 
simplified  approach  to  the  episode 


definition  and  accounts  for  key 
intervening  events  in  a  patient's  care 
defined  as: 

— A  beneficiary  elected  transfer,  or 
— A  discharge  and  return  to  the  same 
HHA  that  would  warrant  a  new  clock 
for  purposes  of  payment,  OASIS 
assessment,  and  physician 
certification  of  the  new  plan  of  care. 
When  a  new  60-day  episode  begins, 
the  original  60-day  episode  payment 
is  proportionally  adjusted  to  reflect 
the  length  of  time  the  beneficiary 
remained  under  the  agency's  care 
before  the  intervening  event.  The 
proportional  payment  is  the  PEP 
adjustment. 

The  proposed  PEP  adjustment  is 
based  on  the  span  of  days  including  the 
start-of-care  date/first  billable  service 
date  through  and  including  the  last 
billable  service  date  under  the  original 
plan  of  care  before  the  intervening 
event.  The  PEP  adjustment  is  calculated 
by  using  the  span  of  days  (first  billable 
service  date  through  and  including  the 
last  billable  service  date)  imder  the 
original  plan  of  care  as  a  proportion  of 
60.  The  proportion  is  multiplied  by  the 
original  case-mix  and  wage-adjusted  60- 
day  episode  payment. 

We  also  proposed  to  close  out  the 
initial  episode  payment  with  a  PEP 
adjustment  and  restart  the  60-day 
episode  clock  under  an  existing  episode 
due  to  a  beneficiary  elected  transfer.  We 
are  concerned  that  these  transfer 
situations  could  be  subject  to 
manipulation.  Therefore,  we  proposed 
that  we  will  not  apply  the  PEP 
adjustment  if  the  transfer  is  between 
organizations  of  common  ownnership. 

In  addition,  the  discharge  and  retiim 
to  the  same  HHA  during  the  60-day 
episode  period  is  only  recognized  when 
a  beneficiary  reached  the  treatment 
goals  in  the  original  plan  of  care.  The 
original  plan  of  care  must  be  terminated 
with  no  anticipated  need  for  additional 
home  health  services  for  the  balance  of 
the  60-day  period.  The  discharge  caimot 
be  a  result  of  a  significant  change  in 
condition.  In  order  for  the  situation  to 
be  defined  as  a  PEP  adjustment  due  to 
discharge  and  retimi  to  the  same  HHA 
during  the  60-day  episode,  the  discharge 
must  be  a  termination  of  the  complete 
course  of  treatment  in  the  original  plan 
of  care.  We  would  not  recognize  any 
PEP  adjustment  in  an  attempt  to 
circumvent  the  payment  made  under 
the  significant  change  in  condition 
payment  adjustment  discussed  below. 

5.  Significant  Change  in  Condition 
Adjustment  (SCIC  Adjustment) 

We  proposed  that  the  third 
intervening  event  over  a  com^e  of  a  60- 


day  episode  of  home  health  care  that 
could  trigger  a  change  in  payment  level 
to  be  a  significant  change  in  the 
patient's  condition.  We  proposed  the 
significant  change  in  condition  payment 
adjustment  (SCIC  adjustment)  as  the 
proportional  payment  adjustment 
reflecting  the  time  both  before  and  after 
the  patient  experienced  a  significant 
change  in  condition  during  the  60-day 
episode.  The  proposed  SCIC  adjustment 
occurs  when  a  beneficiary  experiences  a 
significant  change  in  condition  during  a 
60-day  episode  that  was  not  envisioned 
in  the  original  plan  of  care.  In  order  to 
receive  a  new  case-mix  assignment  for 
purposes  of  SCIC  payment  during  the 
60-day  episode,  the  HHA  must  complete 
an  OASIS  assessment  and  obtain  the 
necessary  physician  change  orders 
reflecting  the  significant  change  in 
treatment  approach  in  the  patient's  plan 
of  care. 

The  SCIC  adjustment  is  calculated  in 
two  parts.  The  first  part  of  the  SCIC 
adjustment  reflects  the  adjustment  to 
the  level  of  payment  before  the 
significant  change  in  the  patient's 
condition  dming  the  60-day  episode. 
The  second  part  of  the  SCIC  adjustment 
reflects  the  adjustment  to  the  level  of 
payment  after  the  significant  change  in 
the  patient's  condition  occurs  during 
the  60-day  episode.  The  first  part  of  the 
SCIC  adjustment  uses  the  span  of  days 
of  the  first  billable  service  date  through 
the  last  billable  service  date  before  the 
intervening  event  of  the  patient's 
significant  change  in  condition  that 
warrants  a  new  case-mix  assignment  for 
payment.  The  first  part  of  the  SCIC 
adjustment  is  determined  by  taking  the 
span  of  days  before  the  patient's 
significant  change  in  condition  as  a 
proportion  of  60  multiplied  by  the 
original  episode  payment  amount.  The 
original  episode  payment  level  is 
proportionally  adjusted  using  the  span 
of  time  the  patient  was  under  the  care 
of  the  HHA  before  the  significant  change 
in  condition  that  warranted  an  OASIS 
assessment,  physician  change  orders 
indicating  the  need  for  a  significant 
change  in  the  course  of  the  treatment 
plan,  and  the  new  case-mix  assignment 
for  payment  at  the  end  of  the  60-day 
episode. 

The  second  part  of  the  SCIC 
adjustment  reflects  the  time  the  patient 
is  under  the  care  of  the  HHA  after  the 
patient  experienced  the  significant 
change  in  condition  during  the  60-day 
episode  that  warranted  the  new  case- 
mix  assigimient  for  payment  purposes. 
The  second  part  of  the  .'^'  IC  adjustment 
is  a  proportional  paymcm  adjustment 
reflecting  the  time  the  r  itient  will  be 
under  the  care  of  the  HHA  after  the 
significant  change  in  condition  and 
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continuing  until  the  end  of  the  60-day 
episode.  Once  the  HHA  completes  the 
OASIS,  obtains  the  necessary  physician 
change  orders  reflecting  the  need  for  a 
new  course  of  treatment  in  the  plan  of 
care,  and  assigns  a  new  case-mix  level 
for  payment,  the  second  part  of  the  SCIC 
adjustment  begins.  The  second  part  of 
the  SCIC  adjustment  is  determined  by 
taking  the  span  of  days  (first  billable 
service  date  through  the  last  billable 
service  date)  after  the  patient 
experiences  the  significant  change  in 
condition  through  the  balance  of  the  60- 
day  episode  as  a  proportion  of  60 
multiplied  by  the  new  episode  payment 
level  resulting  from  the  significant 
change.  The  initial  percentage  payment 
provided  at  the  start  of  the  60-day 
episode  will  be  adjusted  at  the  end  of 
the  episode  to  reflect  the  first  and 
second  parts  of  the  SCIC  adjustment  (or 
any  applicable  medical  review  or  low 
utilization  payment  adjustment  (LUPA) 
discussed  below)  determined  at  the  final 
billing  for  the  60-day  episode. 

6.  Low-Utilization  Payment  Adjustment 
(LUPA) 

We  proposed  payments  for  low- 
utilization  episodes  by  paying  those 
episodes  at  a  standardized  average  per- 
visit  amount.  Episodes  with  four  or 
fewer  visits  would  be  paid  the  per-visit 
amount  times  the  number  of  visits 
actually  provided  during  the  episode. 
"Savings"  from  reduced  episode 
payments  would  be  redistributed  to  all 
episodes. 

7.  Case-Mix  Methodology 

In  the  proposed  rule,  we  described  a 
home  health  case-mix  system  developed 
under  a  research  contract  with  Abt 
Associates,  Inc.,  of  Cambridge, 
Massachusetts.  The  case-mix  system 
uses  selected  data  elements  from  the 
OASIS  assessment  instrument  and  an 
additional  data  element  measuring 
receipt  of  therapy  services  of  at  least  8 
hours  (the  8-hour  threshold  has  been 
defined  as  10  visits  for  purposes  of  case- 
mix  adjustment  of  PPS 
reimbursements).  The  data  elements  are 
organized  into  three  dimensions  to 
capture  clinical  severity  factors, 
functional  severity  factors,  and  services 
utilization  factors  influencing  case-mix. 
The  process  of  selecting  data  elements 
for  each  dimension  was  described  in  the 
proposed  rule.  In  the  clinical  and 
functional  dimensions,  each  data 
element  is  assigned  a  score  value 
derived  from  multiple  regression 
analysis  of  the  Abt  research  data.  The 
score  value  measures  the  impact  of  the 
data  element  on  total  resource  use. 
Scores  are  also  assigned  to  data 
elements  in  the  services  utilization 


dimension.  To  find  a  patient's  case-mix 
group,  the  case-mix  grouper  sums  the 
patient's  scores  within  each  of  the  three 
dimensions.  The  resulting  sum  is  used 
to  assign  the  patient  to  a  severity  level 
on  each  dimension.  There  are  four 
clinical  severity  levels,  five  functional 
severity  levels,  and  four  services 
utilization  severity  levels.  Thus  there 
are  80  possible  combinations  of  severity 
levels  across  the  three  dimensions.  Each 
combination  defines  one  of  the  80 
groups  in  the  case-mix  system.  For 
example,  a  patient  with  high  clinical 
severity,  moderate  functional  severity, 
and  low  services  utilization  severity  is 
placed  in  the  same  group  with  all  other 
patients  whose  summed  scores  place 
them  in  the  same  set  of  severity  levels 
for  the  three  dimensions. 

8.  Outlier  Payments 

Outlier  payments  are  payments  made 
in  addition  to  the  60-day  episode 
payments  for  episodes  that  incur 
unusually  large  costs.  Outlier  payments 
would  be  made  for  episodes  whose 
estimated  cost  exceeds  a  threshold 
amount  for  each  case-mix  group.  The 
outlier  threshold  for  each  case-mix 
group,  PEP  adjustment  or  total  SCIC 
adjustment  would  be  the  episode 
payment  amount,  PEP  adjustment,  or 
total  SCIC  adjustment  for  that  group 
plus  a  fixed  dollar  loss  amount  that  is 
the  same  for  all  case-mix  groups.  The 
outlier  payment  would  be  a  proportion 
of  the  amount  of  estimated  costs  beyond 
the  threshold.  Costs  would  be  estimated 
for  each  episode  by  applying  standard 
per-visit  amounts  to  the  number  of  visits 
by  discipline  reported  on  claims.  The 
fixed  dollar  loss  amoimt  and  the  loss- 
sharing  proportion  are  chosen  so  that 
total  outlier  payments  are  estimated  to 
be  no  more  than  5  percent  of  estimated 
total  payments.  There  is  no  need  for  a 
long-stay  outlier  payment  because  we 
would  not  be  limiting  the  nimiber  of 
continuous  episode  payments  in  a  fiscal 
year  that  may  be  made  for  Medicare 
covered  home  health  care  to  eligible 
beneficiaries. 

9.  Consolidated  Billing/Bundling 

Under  the  consolidated  billing 
requirement,  we  would  require  that  the 
HHA  submit  all  Medicare  cleums  for  the 
home  health  services  included  in 
1861(m)  of  the  Social  Security  Act  while 
the  beneficiary  is  under  the  home  health 
plan  of  care  established  by  a  physician 
and  is  eligible  for  the  home  health 
benefit.  The  proposed  rule  included  an 
approach  that  was  superseded  by 
changes  to  the  law  made  by  the  BBRA. 


n.  Provisions  of  Proposed  Rule 

In  the  proposed  rule  that  was 
published  on  October  28,  1999  (64  FR 
54134),  we  proposed  a  number  of 
revisions  to  the  regulations  in  order  to 
implement  the  prospective  payment 
system,  the  HHA  consolidated  billing 
provision,  and  conforming  statutory 
changes.  We  proposed  to  make 
conforming  changes  in  42  CFR  parts 
409,  424,  and  484  to  synchronize  all 
timeframes  for  the  plan  of  care 
certification,  OASIS  Recertification 
(follow-up)  assessment,  and  episode 
payments  to  reflect  a  60-day  period.  In 
addition,  we  proposed  to  add  a  new 
subpart  in  part  484  to  set  forth  our  new 
payment  system  for  HHAs.  These 
revisions  and  others  are  discussed  in 
detail  below. 

First,  we  proposed  to  revise  part  409, 
subpart  E,  and  discussed  the 
requirements  that  must  be  met  for 
Medicare  to  make  payment  for  home 
health  services.  We  proposed  to  make  a 
conforming  change  in  §  409.43  regarding 
the  plan  of  care  requirements. 
Specifically,  we  proposed  to  revise  the 
frequency  for  review  in  paragraph  (e)  of 
this  section  by  replacing  the  phrase  "62 
days"  with  "60  days  unless  there  is — 

•  An  intervening  beneficiary  elected 
transfer; 

•  A  significant  change  in  condition 
resulting  in  a  new  case-mix  assignment; 
or 

•  A  discharge  and  return  to  the  same 
HHA  dvu-ing  the  60-day  episode  that 
warrants  a  new  60-day  episode  payment 
and  a  new  physician  certification  of  the 
new  plan  of  care. 

In  addition,  we  proposed  to  revise 
subpart  H  of  this  part  regarding 
payments  of  hospital  insurance  benefits. 
We  proposed  to  revise  paragraph  (a)  in 
§409.100,  which  discusses  payment  for 
services,  to  specify  the  conditions  under 
which  Medicare  may  pay  hospital 
insurance  benefits  for  home  health 
services.  We  proposed  to  provide 
introductory  text  to  paragraph  (a)  and  to 
redesignate  the  current  paragraph  (a)  as 
paragraph  (a)(1).  Proposed  paragraph 
(a)(2)  of  this  section  would  require  that 
Medicare  may  pay  hospital  insurance 
benefits  for  the  home  health  services 
specified  at  section  1861(m)  of  the  Act, 
when  furnished  to  an  individual  who  at 
the  time  the  item  or  service  is  furnished 
is  imder  a  plan  of  care  of  an  HHA,  to 
the  HHA  (without  regard  to  whether  the 
item  or  service  is  furnished  by  the  HHA 
directly,  under  arrangement  with  the 
HHA,  or  imder  any  other  contracting  or 
consulting  arrangement). 

We  proposed  to  make  similar  changes 
in  part  410,  subpart  I,  which  deals  with 
payment  of  benefits  under  Part  B.  We 
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proposed  to  add  a  new  paragraph  (b)(19) 
to  §  410.150  to  specify  the  conditions 
under  which  Medicare  Part  B  pays  for 
home  health  services.  Specifically, 
proposed  paragraph  (b)(19)  specified 
that  Medicare  Part  B  pay  a  participating 
HHA,  for  home  health  services 
furnished  to  an  individual  who  at  the 
time  the  item  or  service  is  furnished  is 
under  a  plan  of  care  of  an  HHA  (without 
regard  to  whether  the  item  or  service  is 
furnished  by  the  HHA  directly,  under 
arrangement  with  the  HHA,  or  imder 
any  other  contracting  or  consulting 
arrangement). 

We  also  proposed  to  revise  part  411 
subpart  A,  which  discusses  excluded 
services.  We  proposed  to  add  a  new 
paragraph  (q)  to  §  411.15  to  specify  the 
conditions  under  which  HHA  services 
are  excluded  from  coverage.  Proposed 
paragraph  (q)  specified  that  a  home 
health  service  as  defined  in  section 
1861(m)  of  the  Act  furnished  to  an 
individual  who  is  under  a  plan  of  care 
of  an  HHA  is  excluded  from  coverage 
unless  that  HHA  has  submitted  a  claim 
for  payment  for  such  services. 

We  also  proposed  to  simplify  the 
authority  citation  for  part  413.  In  §413.1 
in  the  introduction  to  the  section  on 
principles  of  reasonable  cost 
reimbursement,  we  proposed  to  add  a 
new  paragraph  (h)  to  include  the 
timeframe  under  which  home  health 
services  will  be  paid  prospectively. 
Paragraph  (h)  under  this  section 
specified  that  the  amount  paid  for  home 
health  services  as  defined  in  section 
1861(m)  of  the  Act  that  are  furnished 
beginning  on  or  after  October  1,  2000  to 
an  eligible  beneficiary  under  a  home 
health  plan  of  care  is  determined 
according  to  the  prospectively 
determined  payment  rates  for  HHAs  set 
forth  in  part  484,  subpart  E  of  this 
chapter.  In  addition,  we  proposed  to 
amend  §  413.64  concerning  payments  to 
providers.  Specifically,  we  proposed  to 
amend  paragraph  (h)(1)  of  this  section 
by  removing  Part  A  and  Part  B  HHA 
services  from  the  periodic  interim 
payment  method. 

We  also  proposed  to  revise  part  424, 
which  explains  the  conditions  for 
Medicare  payment.  We  proposed  to 
revise  §  424.22  regarding  the 
certification  requirements  as  a  condition 
for  payment.  We  proposed  to  add  a  new 
paragraph  (a)(l)(v)  that  would  specify 
that  as  a  condition  for  payment  of  home 
health  services  under  Medicare  Part  A 
or  Medicare  Part  B,  a  physician  must 
certify  that  the  individual  is  correctly 
assigned  to  one  of  the  HHRGs.  We 
proposed  to  make  a  conforming  change 
at  paragraph  (b)(1)  of  this  section 
regarding  the  timing  of  the 
recertification.  Specifically,  we 


proposed  to  amend  §  424.22(b)  by 
replacing  the  phrase  "at  least  every  2 
months"  with  "at  least  every  60  days," 
and  adding  the  following  sentence: 
"Recertification  is  required  at  least 
every  60  days  preferably  unless  there  is 
a  beneficiary  elected  transfer,  a 
significant  change  in  condition  resulting 
in  a  new  case-mix  assignment,  or  a 
discharge  and  retiun  to  the  same  HHA 
during  the  60-day  episode  that  warrants 
a  new  60-day  episode  payment  and  a 
new  physician  certification  of  the  new 
plan  of  care." 

We  proposed  to  add  a  new  statutory 
authority,  section  1895  of  the  Act,  to 
paragraph(a)  of  §  484.200,  "Basis  and 
scope."  Section  1895(a)  provides  for  the 
implementation  of  a  prospective 
payment  system  for  HHAs  for  portions 
of  cost-reporting  periods  occurring  on  or 
after  October  1 ,  2000. 

We  proposed  to  revise  the  regulations 
in  42  CFR  part  484,  which  set  forth  the 
conditions  that  an  HHA  must  meet  in 
order  to  participate  in  Medicare.  Fust, 
we  proposed  to  revise  the  part  heading 
from  "Conditions  Of  Participation: 
Home  Health  Agencies"  to  the  more 
generic  heading  "Home  Health 
Services."  We  proposed  to  make  a 
conforming  change  in  §  484.18(b)  by 
replacing  the  phrase  "62  days"  with  "60 
days"  unless  there  is — 

•  A  beneficiary  elected  transfer; 

•  A  significant  change  in  condition 
resulting  in  a  change  in  the  case-mix 
assigiunent;  or 

•  A  discharge  and  return  to  the  same 
HHA  diuing  the  60-day  episode. 

Also,  we  proposed  to  revise 
§  484.55(d)(1)  by  replacing  "every 
second  calendar  month"  with  language 
that  reflects  the  60-day  episode  and 
possible  PEP  Adjustment  or  SCIC 
Adjustment.  We  proposed  to  require 
that  the  comprehensive  assessment  be 
updated  and  revised  as  frequently  as  the 
patient's  condition  warrants  but  not  less 
frequently  than  every  60  days  beginning 
with  the  start-of-care  date  unless  there 
is — 

•  A  beneficiary  elected  transfer; 

•  A  significant  change  in  condition 
resulting  in  a  change  in  the  case-mix 
assignment;  or 

•  A  discharge  and  return  to  the  same 
HHA  diuing  the  60-day  episode. 

In  addition,  we  proposed  to  add  and 
reserve  a  new  subpart  D,  then  add  a  new 
subpart  E,  "Prospective  Payment  System 
for  Home  Health  Agencies."  This 
proposed  subpart  sets  forth  the 
regulatory  framework  of  the  new 
prospective  payment  system.  It 
specifically  discussed  the  development 
of  the  payment  rates,  associated 
adjustments,  and  related  rules.  In 
§484.202,  "Definitions,"  we  proposed 


the  following  definitions  for  purposes  of 
this  new  subpart: 

As  used  in  this  subpart — 

Case-mix  index  means  a  scale  that 
measures  the  relative  difference  in 
resoiuce  intensity  among  different 
groups  in  the  clinical  model. 

Clinical  model  means  a  system  for 
classifying  Medicare-eligible  patients 
imder  a  home  health  plan  of  care  into 
mutually  exclusive  groups  based  on 
clinical,  functional,  and  intensity-of- 
service  criteria.  The  mutually  exclusive 
groups  are  defined  as  Home  Health 
Resource  Groups  (HHRGs). 

Discipline  means  one  of  the  six  home 
health  disciplines  covered  under  the 
Medicare  home  health  benefit  (skilled 
nursing  services,  home  health  aide 
services,  physical  therapy  services, 
occupational  therapy  services,  speech- 
language  pathology  services,  and 
medical  social  services). 

Market  basket  index  means  an  index 
that  reflects  changes  over  time  in  the 
prices  of  an  appropriate  mix  of  goods 
and  services  included  in  home  health 
services. 

In  proposed  §484.205  "Basis  of 
payment,"  we  discussed  the  Medicare 
payment  to  providers  of  services. 
Proposed  §  484.205(a)  described  the 
method  by  which  the  provider  would 
receive  payment.  Specifically, 
§  484.205(a)(1)  provided  that  an  HHA 
receives  a  national  60-day  episode 
payment  of  a  predetermined  rate  for  a 
home  health  service  paid  on  a 
reasonable  cost  basis.  We  determine  this 
national  60-day  episode  payment  under 
the  methodology  set  forth  in  §  484.215. 
Paragraph  (a)(2)  specified  that  an  HHA 
may  receive  a  low-utilization  payment 
adjustment  (LUPA)  of  a  predetermined 
per-visit  rate.  We  proposed  to  determine 
the  LUPA  under  the  methodology  set 
forth  in  §484.230.  Paragraph  (a)(3)  of 
this  section  provided  that  an  HHA  may 
receive  a  partial  episode  payment  (PEP) 
adjustment  due  to  an  intervening  event 
during  an  existing  60-day  episode  that 
initiates  the  start  of  a  new  60-day 
episode  payment  and  a  new  patient  plan 
of  care.  We  proposed  to  determine  the 
PEP  Adjustment  under  the  methodology 
set  forth  in  §484.235.  Paragraph  (a)(4)  of 
this  section  specified  that  a  HHA  may 
receive  a  significant  change  in  condition 
(SCIC)  Adjustment  due  to  the 
intervening  event  defined  as  a 
significant  change  in  the  patient's 
condition  during  an  existing  60-day 
episode.  We  proposed  to  determine  the 
SCIC  adjustment  under  a  methodology 
set  forth  in  484.237. 

Proposed  paragraph  (b)  discussed  the 
60-day  episode  payment  and 
cfrcumstances  surrounding  adjustments 
to  the  payment  method.  This  paragraph 
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proposed  that  the  national  60-day 
episode  payment  represents  payment  in 
full  for  all  costs  associated  with 
furnishing  a  home  health  service  paid 
on  a  reasonable  cost  basis  as  of  August 
5,  1997  (the  date  of  the  enactment  of  the 
BBA)  unless  the  national  60-day  episode 
payment  is  subject  to  a  low-utilization 
payment  adjustment  as  set  forth  in 
§484.230,  a  partial  episode  payment 
adjustment  as  set  forth  in  §484.235,  a 
significant  change  in  condition  payment 
adjustment  as  set  forth  in  484.237,  or  an 
additional  outlier  payment  as  set  forth 
in  §  484.240.  All  payments  under  this 
system  may  be  subject  to  a  medical 
review  adjustment.  We  noted  that  DME 
provided  as  a  home  health  service  as 
defined  in  section  1861(m)  of  the  Act 
would  continue  to  be  paid  the  fee 
schedule  amount. 

In  paragraph  (c)  of  this  section,  we 
proposed  the  low-utilization  payment 
adjustment  to  the  60-day  episode 
payment.  We  would  require  that  an 
HHA  receive  a  national  60-day  episode 
payment  of  a  predetermined  rate  for 
home  health  services  paid  on  a 
reasonable  cost  basis  as  of  August  5, 
1997,  unless  we  determine  at  the  end  of 
the  60-day  episode  that  the  HHA 
furnished  minimal  services  to  a  patient 
during  the  60-day  episode.  The  low- 
utilization  payment  adjustment  would 
be  determined  under  the  methodology 
set  forth  in  §484.230. 

In  paragraph  (d),  we  discussed  the 
partial  episode  payment  adjustment.  We 
describe  that  an  HHA  receives  a 
national  payment  of  a  predetermined 
rate  for  home  health  services  paid  on  a 
reasonable  cost  basis  as  of  August  5, 
1997,  unless  there  is  an  intervening 
event  that  warrants  the  initiation  of  a 
new  60-day  episode  payment  and  a  new 
physician  certification  of  the  new  plan 
of  care.  The  initial  HHA  receives  a 
partial  episode  payment  adjustment 
reflecting  the  length  of  time  the  patient 
remained  under  its  care.  A  partial 
episode  payment  adjustment  would  be 
determined  under  the  methodology  set 
forth  in  §484.235. 

In  paragraph  (e),  we  discussed  the 
significant  change  in  condition 
adjustment.  We  discussed  that  the  HHA 
receives  a  national  60-day  episode 
payment  of  a  pre-determined  rate  for 
home  health  services  pciid  on  a 
reasonable  cost  basis  as  of  August  5, 
1997,  unless  HCFA  determines  an 
intervening  event  defined  as  a 
beneficiary  experiencing  a  significant 
change  in  condition  diuing  a  60-day 
episode  that  was  not  envisioned  in  the 
original  plan  of  care.  In  order  to  receive 
a  new  case-mix  assignment  for  purposes 
of  payment  during  the  60-day  episode, 
the  HHA  must  complete  an  OASIS 


assessment  and  obtain  the  necessary 
physician  change  orders  reflecting  the 
significant  change  in  the  treatment 
approach  in  the  patient's  plan  of  care. 
The  significant  change  in  condition 
payment  adjustment  is  a  proportional 
payment  adjustment  reflecting  the  time 
both  before  and  after  the  patient 
experienced  a  significant  change  in 
condition  during  the  60-day  episode. 

In  paragraph  (f),  we  discussed  how  we 
treat  payment  for  outliers.  In  this 
paragraph  we  would  provide  that  an 
HHA  receives  a  national  60-day  episode 
payment  of  a  predetermined  rate  for 
home  health  services  paid  on  a 
reasonable-cost  basis  as  of  August  5, 
1997,  unless  the  estimated  cost  of  the 
60-day  episode  exceeds  a  threshold 
amount.  The  outlier  payment  is  defined 
to  be  a  proportion  of  the  estimated  costs 
beyond  the  threshold.  An  outlier 
payment  is  a  payment  in  addition  to  the 
national  60-day  episode  payment.  The 
total  of  all  outlier  payments  is  limited 
to  5  percent  of  total  outlays  under  the 
HHA  PPS.  An  outlier  payment  would  be 
determined  under  the  methodology  set 
forth  in  §484.240. 

In  proposed  §484.210,  we  specified 
the  data  used  for  the  calculation  of  the 
national  prospective  60-day  episode 
payment.  These  data  include  the 
following: 

•  Medicare  cost  data  on  the  most 
recent  audited  cost  report  data  available. 

•  Utilization  data  based  on  Medicare 
claims. 

•  An  appropriate  wage  index  to 
adjust  for  area  wage  differences. 

•  The  most  recent  projections  of 
increases  in  costs  from  the  HHA  market 
basket  index. 

•  OASIS  assessment  data  and  other 
data  that  account  for  the  relative 
resoiuce  utilization  for  different  HHA 
Medicare  patient  case-mix. 

Proposed  §484.215,  paragraphs  (a) 
through  (e)  specified  the  methodology 
used  for  the  calculation  of  the  national 
60-day  episode  payment.  Proposed 
paragraph  (a)  specified  that  in 
calculating  the  initial  unadjusted 
national  60-day  episode  payment 
applicable  for  a  service  furnished  by  an 
HHA  using  data  on  the  most  recent 
available  audited  cost  reports,  we 
determined  each  HHA's  costs  by 
summing  its  allowable  costs  for  the 
period.  We  then  determined  the 
national  mean  cost  per  visit. 

Proposed  paragraph  (b)  of  this  section 
specified  that  in  calculating  the  initial 
unadjusted  national  60-day  episode 
payment,  we  determined  the  national 
mean  utilization  for  each  of  the  six 
disciplines  using  home  health  claims 
data. 


Proposed  paragraph  (c)  of  this  section 
specified  that  we  used  the  HHA  market 
basket  index  to  adjust  the  HHA  cost  data 
to  reflect  cost  increases  occurring 
between  October  1,  1996  through 
September  30,  2001.  For  each  fiscal  year 
from  2002  or  2003,  we  would  update  the 
cost  data  by  a  factor  equivalent  to  the 
annual  market  basket  index  percentage 
minus  1.1  percentage  points. 

Proposed  paragraph  (d)  regarding 
standardization  of  the  data  for  variation 
in  area  wage  levels  and  case-mix 
specified  that  we  would  standardize  the 
cost  data  described  in  paragraph  (a)  of 
this  section  to  remove  the  effects  of 
geographic  variation  in  wage  levels  and 
variation  in  case-mix.  We  would  then 
standardize  the  cost  data  for  geographic 
variation  in  wage  levels  using  the 
hospital  wage  index.  We  standardized 
the  cost  data  for  HHA  variation  in  case- 
mix  using  the  case-mix  indices  and 
other  data  that  indicate  HHA  case-mix. 

Proposed  paragraph  (e)  of  this  section 
described  how  we  calculated  the 
unadjusted  national  average  prospective 
payment  amount  for  the  60-day  episode. 
Specifically,  we  calculated  this  payment 
amount  by — 

•  Computing  the  mean  standardized 
national  cost  per  visit; 

•  Computing  the  national  mean 
utilization  for  each  discipline;  then 

•  Multiplying  the  mean  standardized 
national  cost  per  visit  by  the  national 
mean  utilization  summed  in  the 
aggregate  for  each  discipline. 

Proposed  §  484.220  described  how  we 
calculated  the  national  adjusted 
prospective  60-day  episode  payment 
rate  for  case-mix  and  area  wage  levels. 
This  section  specified  that  we  adjusted 
the  national  prospective  60-day  episode 
payment  rate  to  account  for  HHA  case- 
mix  using  a  case-mix  index  to  explain 
the  relative  resource  utilization  of 
different  patients.  We  also  adjusted  the 
national  prospective  60-day  episode 
payment  rate  to  account  for  geographic 
differences  in  wage  levels  using  an 
appropriate  wage  index. 

In  proposed  §484.225,  we  explained 
oiu-  methods  for  annually  updating  the 
national  adjusted  prospective  pajrment 
rates  for  inflation.  We  proposed  to 
handle  it  in  the  following  manner: 

•  We  update  the  unadjusted  national 
60-day  episode  payment  rate  on  a  fiscal 
year  basis. 

•  For  FY  2001,  the  unadjusted 
national  60-day  episode  payment  rate  is 
adjusted  using  the  latest  available 
market  basket  factors. 

•  For  fiscal  year  2002  or  2003,  the 
unadjusted  national  60-day  episode 
payment  rate  is  equal  to  the  rate  for  the 
previous  period  or  fiscal  year  increased 
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by  a  factor  equal  to  the  HHA  market 
basket  minus  1 . 1  percentage  point. 

•  For  any  subsequent  fiscai  years,  the 
unadjusted  national  rate  is  equal  to  the 
rate  for  the  previous  fiscal  year 
increased  by  the  applicable  HHA  market 
basket  index  amount. 

In  proposed  §  484.230,  we  explained 
the  methodology  we  use  for  the 
calculation  of  the  low-utilization 
payment  adjustment.  In  this  section,  we 
specified  that  in  calculating  the  low- 
utilization  payment  adjustment,  an 
episode  with  four  or  fewer  visits  is  paid 
the  national  average  standardized  per- 
visit  amount  by  discipline  for  each  visit 
type.  We  also  specified  that  the  national 
average  standardized  per-visit  amount  is 
determined  by  using  cost  data  set  forth 
in  §  484.210(a)  and  adjusting  by  the 
appropriate  wage  index. 

Proposed  §484.235  illustrated  the 
methodology  we  used  to  calculate  the 
partial  episode  payment  adjustment. 
The  intervening  event  of  either  a 
beneficiary  elected  transfer  or  discharge 
and  return  to  the  same  HHA  diu-ing  the 
60-day  episode  warrants  a  new  60-day 
episode  payment  and  a  new  physician 
certification  of  a  new  plan  of  care.  The 
original  60-day  episode  payment  is 
adjusted  with  a  partial  episode  payment 
that  reflects  the  length  of  time  the 
beneficiary  remained  under  the  care  of 
the  original  HHA.  The  partial  episode 
payment  is  calculated  using  the  actual 
days  served  by  the  original  HHA  as  a 
proportion  of  60  multiplied  by  the 
initial  60-day  episode  payment. 

Proposed  484.237  ilhistrated  the 
methodology  we  used  to  calculate  the 
significant  change  in  condition  payment 
adjustment.  The  intervening  event,  here, 
a  beneficiary  experiencing  a  significant 
change  in  condition  during  a  60-day 
episode  that  was  not  envisioned  in  the 
original  plan  of  care,  initiates  the 
significant  change  in  condition  payment 
adjustment.  The  significant  change  in 
condition  is  calculated  in  two  parts.  The 
first  part  of  the  SCIC  adjustment  reflects 
the  adjustment  to  the  level  of  payment 
prior  to  the  significant  change  in  the 
patient's  condition  during  the  60-day 
episode.  The  second  part  of  the  SCIC 
adjustment  reflects  the  adjustment  to 
the  level  of  payment  after  the  significant 
change  in  the  patient's  condition  occiu's 
during  the  60-day  episode.  The  first  part 
of  the  SCIC  adjustment  is  determined  by 
taking  the  span  of  days  prior  to  the 
patient's  significant  change  in  condition 
as  a  proportion  of  60  multiplied  by  the 
original  episode  amount.  The  original 
episode  payment  level  is  proportionally 
adjusted  using  the  span  of  time  the 
patient  was  under  the  care  of  the  HHA 
prior  to  the  significant  change  in 
condition  that  warranted  an  OASIS 


assessment,  physician  change  orders 
indicating  the  need  for  a  significant 
change  in  the  course  of  the  treatment 
plan,  and  the  new  case-mix  assignment 
for  payment  at  the  end  of  the  60-day 
episode.  The  second  part  of  the  SCIC 
adjustment  is  a  proportional  payment 
adjustment  reflecting  the  time  the 
patient  vnll  be  under  the  care  of  the 
HHA  after  the  significant  change  in 
condition  and  continuing  until  the  end 
of  the  60-day  episode.  The  second  part 
of  the  SCIC  adjustment  is  determined  by 
taking  the  span  of  days  (first  billable 
visit  date  through  the  last  billable  visit 
date)  after  the  patient  experiences  the 
significant  change  in  condition  through 
the  balance  of  the  60-day  episode  as  a 
proportion  of  60  multiplied  by  the  new 
episode  payment  level  resulting  from 
the  significant  change.  The  initial 
percentage  payment  provided  at  the 
start  of  the  60-day  episode  will  be 
adjusted  at  the  end  of  the  episode  to 
reflect  the  first  and  second  part  of  the 
SCIC  adjustment. 

Proposed  §  484.240  described  the 
methodology  we  used  to  calculate  the 
outlier  payment.  The  methodology  for 
the  calculation  of  the  outlier  payment 
would  involve  the  follovsring: 

•  We  make  an  outlier  payment  for  an 
episode  whose  estimated  cost  exceeds  a 
threshold  amoimt  for  each  case-mix 
group. 

•  The  outlier  threshold  for  each  case- 
mix  group  is  the  episode  payment 
amount  for  that  group  plus  a  fixed 
dollar  loss  amount  that  is  the  same  for 
all  case-mix  groups. 

•  The  outlier  payment  is  a  proportion 
of  the  amount  of  estimated  cost  beyond 
the  threshold. 

•  We  estimate  the  cost  for  each 
episode  by  applying  the  standard  per- 
visit  amoimt  to  the  number  of  visits  by 
discipline  reported  on  claims. 

•  The  fixed  dollar  loss  amount  and 
the  loss-sharing  proportion  are  chosen 
so  that  the  estimated  total  outlier 
pajrment  is  no  more  than  5  percent  of 
total  episode  payment. 

Proposed  §  484.250  related  to  data 
that  must  be  submitted  for  the 
development  of  a  reliable  case-mix. 
Specifically,  we  would  require  an  HHA 
to  submit  the  OASIS  data  described  at 
the  current  §  484.55(b)(1)  and  (d)(1) 
(that  we  proposed  to  revise  in  the 
proposed  rule)  to  administer  the 
payment  rate  methodologies  described 
in  §484.215  (methodology  used  for  the 
calculation  of  the  national  60-day 
episode  payment),  §484.230 
(methodology  used  for  the  calculation  of 
the  LUPA)  and  484.237  (methodology 
used  for  the  calculation  of  the  SCIC 
adjustment). 


Proposed  §484.260  discussed  the 
limitation  for  review  with  regard  to  our 
new  payment  system.  In  this  section,  we 
specified  that  judicial  or  administrative 
review  under  sections  1869  or  1878  of 
the  Act,  or  otherwise,  is  prohibited  with 
regard  to  the  establishment  of  a  payment 
unit  including  the  national  60-day 
episode  payment  rate  and  the  LUPA. 
This  prohibition  includes  the 
establishment  of  the  transition  period, 
definition  and  application  of  the  unit  of 
payments,  the  computation  of  initial 
standard  prospective  payment  amounts, 
the  establishment  of  the  adjustment  for 
outliers,  and  the  establishment  of  case- 
mix  and  area  wage  adjustment  factors. 

m.  Analysis  and  Responses  to  Public 
Comments 

We  received  approximately  381 
timely  comments  on  the  HHA 
prospective  payment  system  proposed 
rule  HCFA-1059-P  published  on 
October  28,  1999  (64  FR  58134). 
Comments  were  submitted  by  HHAs 
and  other  health  care  providers, 
national  industry  associations,  suppliers 
and  practitioners  (both  individually  and 
through  their  respective  trade 
associations).  State  associations,  health 
care  consulting  firms,  and  private 
citizens.  The  comments  centered  on 
various  aspects  of  the  proposed  policies 
governing  our  approach  to  the  home 
health  prospective  payment  system.  We 
have  considered  all  comments  received 
during  the  60-day  public  comment 
period  in  this  final  rule  and  have  set 
forth  our  responses  to  the  comments 
and  corresponding  policy  modifications 
in  the  following  section. 

As  noted  in  the  proposed  rule, 
because  of  the  large  number  of  items  of 
correspondence  we  normally  receive  on 
Federal  Register  documents  published 
for  comment,  we  are  unable  to  respond 
to  them  individually.  In  particular,  a 
number  of  commenters  on  the  proposed 
rule  raised  extremely  technical  and 
detailed  questions,  many  of  which  were 
not  directly  related  to  the  proposed  rule, 
regarding  OASIS,  the  cost  report,  RHHI 
systems  and  the  billing  process.  These 
questions  are  of  the  nature  that  would 
more  appropriately  be  addressed 
through  manual  instructions  and  other 
issuances  than  in  these  regulations.  In 
this  final  rule,  we  are  addressing  the 
policy  concerns  raised  by  the 
commenters  that  are  related  to  the 
proposed  rule.  Summaries  of  the  major 
issues  and  our  responses  to  those 
comments  are  set  forth  below. 

A.  60-Dav  Episode  Pavment  Definition 
(§484.205) 

Comment:  We  received  several 
comments  on  our  proposed  definition  of 
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a  60-day  episode  as  the  unit  of  payment 
under  HHA  PPS.  The  majority  of 
commenters  supported  the  60-day 
episode  approach.  A  few  commenters 
suggested  a  shorter  time  period  for  the 
unit  of  payment. 

Response:  We  believe  the  60-day 
episode  definition  is  the  most 
appropriate  approach  to  define  the  unit 
of  payment  under  HHA  PPS.  Public 
support  for  the  60-day  episode  as  the 
unit  of  payment  under  PPS  centered  on 
the  general  consensus  that  HHAs  and 
physicians  predict  home  care  needs 
over  a  60-day  period  due  to  current  plan 
of  care  requirements  and  OASIS 
assessments  that  basically  follow  a  60- 
day  period.  As  discussed  in  detail  in  the 
proposed  rule,  research  indicated  that 
the  60-day  episode  captm^s  the  majority 
of  stays  experienced  in  the  Phase  II  per- 
episode  HHA  PPS  demonstration. 

We  will  continue  to  monitor  the 
appropriateness  of  the  60-day  unit  of 
payment  and  may  consider  modifying 
our  approach  to  the  episode  definition 
in  subsequent  years  of  PPS,  if 
warranted. 

Comment:  A  few  commenters  raised 
concerns  with  the  change  to  a  60-day 
episode  from  the  current  plan  of  care 
certification  and  OASIS  assessments 
requirements  that  follow  a  bimonthly 
period,  that  is,  at  least  every  62  days. 
Some  of  the  concerns  centered  on 
confusion  and  the  possible  burden 
associated  with  the  change  to  a  60-day 
episode. 

Response:  The  statute  requires  us  to 
establish  an  appropriate  unit  of 
payment.  We  believe  the  60-day  episode 
is  the  most  suitable  time  frame  upon 
which  to  base  payment  and  to  manage 
home  care  needs  of  patients.  To 
effectively  implement  a  payment  system 
that  is  built  on  a  foundation  of  (1) 
OASIS  assessments  for  case-mix 
adjustment  and  (2)  plan  of  care 
certifications  to  ensure  the  appropriate 
plan  of  treatment,  all  schedules  for 
assessment,  certification  and  payment 
term  should  be  on  a  parallel  track.  The 
current  schedules  for  OASIS  assessment 
and  plan  of  care  certification  basically 
mirror  a  60-day  episode.  Thus,  for 
purposes  of  payment,  assessment,  and 
care  planning,  we  do  not  believe  it  is  an 
undue  burden  to  adjust  to  a  60-day 
episode  from  a  bimonthly  period. 

Comment:  A  few  commenters 
recommended  that  we  re-examine  the 
language  we  proposed  to  govern  the  60- 
day  episode.  The  commenters  referred 
specifically  to  the  following  statement 
in  the  proposed  rule:  "An  HHA  that 
accepts  a  Medicare  eligible  beneficiary 
for  home  health  care  for  the  60-day 
episode  period  and  submits  a  bill  for 
payment  may  not  refuse  to  treat  an 


eligible  beneficiary  who  has  been 
discharged  from  the  HHA  during  the  60- 
day  episode,  but  later  requires  Medicare 
covered  home  health  services  during  the 
same  60-day  episode  period  and  elects 
to  return  to  the  same  HHA  *   *   *"  (64 
FR  58201)  Commenters  suggested  that 
HHAs  should  be  allowed  to  refuse  to 
readmit  a  Medicare  eligible  beneficiary 
in  accordance  with  HHA  policies  when 
the  safety  of  HHA  staff  or  the  patient  are 
threatened;  when  the  HHA  does  not 
have  the  staff  necessary  to  meet  the 
patient's  needs;  or  when  the  patient  or 
caregiver  refuses  to  cooperate  or  comply 
with  the  plan  of  care. 

Response:  We  proposed  this  policy  to 
indicate  that  we  would  not  accept  a 
refusal  to  treat  the  beneficiary  when 
only  the  HHA's  economic  interests  were 
the  cause  of  the  refusal.  It  was  not  our 
intent  to  restrict  the  legitimate  rights  of 
an  HHA  that  has  a  well-documented 
individualized  situation  that  results  in  a 
determination  to  refuse  further  care  of  a 
patient.  This  would  include  threats  to 
the  safety  of  HHA  staff  or  patients  or 
failure  of  patients  to  cooperate  in  the 
care  plan.  As  long  as  agencies  treat  all 
similarly  situated  patients  equally, 
document  the  individualized  situation, 
and  comply  with  all  Federal  and  State 
laws,  they  have  the  right  to  refuse  to 
treat  patients  in  certain  well- 
documented  situations. 

B.  Definition  of  Non-Routine  Medical 
Supplies  Included  in  the  Episode 
Definition 

Comment:  We  received  several 
comments  regarding  certain  non-routine 
medical  supply  costs  that  were  not 
included  in  the  computation  of  the  60- 
day  national  episode  rate.  Specifically, 
the  commenters  suggested  that  we 
include  non-routine  medical  supplies 
both  paid  on  the  cost  report  and  non- 
routine  medical  supply  amounts  that 
could  have  been  unbimdled  to  part  B 
prior  to  PPS  in  the  60-day  episode  rate. 
Commenters  also  provided  several 
suggestions  for  a  revised  approach  to  the 
payment  for  non-routine  medical 
supplies  under  HHA  PPS. 
Recommendations  included  the 
following: 

•  Providing  for  a  separate  payment 
for  non-routine  medical  supplies  used 
by  a  patient  designated  as  a  new 
designated  home  health  supply  payment 
amount  separate  from  the  prospective 
payment  rate. 

•  Allowing  all  non-routine  medical 
supplies  to  be  billed  under  Part  B. 

•  Carving  out  or  adjusting  the 
medical  supply  amount  due  to  the 
variation  in  intermediary  coverage 
guidelines. 


•  Adjusting  the  medical  supply 
amounts  to  reflect  the  costs  associated 
with  wound  patients,  chux  and  diaper 
supply  patients. 

•  Paying  medical  supplies  as  used 
because  of  the  wide  variation  in  use  due 
to  patients  who  sustain  out-of-pocket 
payments. 

•  Carving  out  wound  care  and 
diabetes  related  medical  supplies  and 
re-examining  the  overall  calculation  of 
the  non-routine  supply  costs,  both 
bundled  and  non-routine  supply  costs 
that  could  have  been  unbundled, 
because  commenters  viewed  the 
Eunounts  inadequate  to  care  for  patients 
requiring  supplies  which  then  might 
lead  to  access  issues. 

Commenters  further  noted  problems 
with  the  1 99  HCPCs  codes  we  used  to 
calculate  the  non-routine  medical 
supply  amounts  that  could  have  been 
unbundled  to  Part  B  before 
implementation  of  PPS.  We  adjusted  the 
proposed  rate  to  account  for  the  non- 
routine  medical  supply  behavior  prior 
to  PPS.  Several  commenters  suggested 
that  the  inclusion  of  glucose  test  strips 
codes  were  inappropriate  codes 
included  in  the  original  199  code  list  for 
non-routine  medical  supply  costs.  Other 
commenters  believed  we  inadvertently 
omitted  certain  codes  in  the  original  list 
of  199  codes.  Furthermore,  several 
commenters  centered  on  consolidated 
billing  requirements  for  non-routine 
medical  supplies.  We  note  that  all 
consolidated  billing  comments  and 
responses  are  included  under  the 
consolidated  billing  portion  of  this 
section  of  the  regulation. 

Response:  The  goal  of  reviewing  and 
calculating  the  non-routine  medical 
supply  costs  that  could  have  been 
unbundled  to  Part  B  was  to  ensure 
adequate  payment  for  non-routine 
medical  supplies  used  by  a  patient 
under  a  home  health  plan  of  care  in  the 
prospective  payment  rate.  As  stated  in 
the  proposed  rule,  we  developed  a  list 
of  199  codes  that  could  have  possibly 
been  unbundled  to  Part  B  before 
implementation  of  PPS,  linked  those 
Part  B  supply  claims  that  included  any 
of  the  199  codes  to  home  health  claims 
for  beneficiaries  under  a  home  health 
plan  of  care  during  calendar  year  1997. 
We  have  replicated  the  exact  claims 
analysis  on  corresponding  calendar  year 
1998  claims  data  to  develop  an  updated 
supply  amount  for  this  final  regulation. 
This  calculation  was  performed  on  an 
adjusted  list  of  codes  based  upon  review 
of  comments  and  is  described  below. 

As  stated  in  the  proposed  rule,  section 
1895(b)(1)  of  the  Act,  which  governs  the 
development  of  the  unit  of  payment 
under  HHA  PPS,  requires  all  services 
covered  and  paid  on  a  reasonable  cost 
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basis  as  of  the  date  of  enactment  of  the 
BBA,  including  medical  supplies,  to  be 
paid  on  the  basis  of  a  prospective 
payment  amount  under  HHA  PPS.  The 
statutory'  language  specifically  refers  to 
the  inclusion  of  medical  supplies  in  the 
prospective  payment  rate.  We  believe 
the  statute  requires  the  inclusion  of 
costs  of  non-routine  medical  supplies  in 
the  episode  rate.  However,  as  stated  in 
the  proposed  rule,  since  DME  covered 
as  a  home  health  service  as  part  of  the 
Medicare  home  health  benefit  is  not 
currently  paid  on  a  reasonable  cost 
basis,  DME  will  continue  to  be  paid 
under  the  DME  fee  schedule  as  a 
separate  payment  amount  from  the 
prospective  payment  rates  under  HHA 
PPS. 

As  mentioned  above,  commenters  also 
supplied  us  with  an  additional  79  codes 
that  they  believed  should  be  included 
on  our  list  of  non-routine  medical 
supplies  that  could  have  been 
unbundled  to  Part  B.  We  re-examined 
our  approach  to  the  original  199  codes 
used  to  calculate  the  amounts  that  could 
have  been  unbundled  non-routine 
medical  supplies.  We  found  that  several 
of  the  recommended  codes  had  been 
discontinued.  Further,  upon  re- 
examination of  our  original  list,  we 
found  that  several  of  the  original  codes 
were  inappropriately  included,  for 
example,  glucose  test  strips.  These 
codes  have  subsequently  been  deleted. 
Our  analysis  results  in  a  final  list  of  178 
codes  as  listed  below.  We  have  provided 
the  following  analysis  in  order  to  clarify 
our  revised  approach. 

59  codes  proposed  in  comments  were 
discontinued  codes  as  of  12/31/96. 

A4190 Transparent  film  each 

A4200 Gauze  pad  medicated/non-med 

A4202 Elastic  gauze  roll 

A4203 Non-elastic  gauze  roll 

A4204 Absorptive  drsg 

A4205 Nonabsorptive  drsg 

K0197  Alginate  drsg  >  16  <=48  sq  in 

K0198  Alginate  drsg  >  48  sq  in 

K0199 Alginate  drsg  wound  filler 

K02O3  Composite  drsg  <=  16  sq  in 

K0204  Composite  drsg  >  16  <=48  sq  in 

K0205  Composite  drsg  >  48  sq  in 

K0206  Contact  layer  <=  16  sq  in 

K0207 Contact  layer  >  16  <=  48  sq  in 

K0208  Contact  layer  >  48  sq  in 

K0209 Foam  drg  <=  16  sq  in  w/o  bdr 

K0210 Foam  drg  >  16  <=48  sq  in  w/o 

b 

K0211  .;....  Foam  drg  >  48  sq  in  w/o  brdr 

K0212  Foam  drg  <=  16  sq  in  w/bdr 

K0213  Foam  drg  >  16  <=48  sq  in  w/ 

bdr 

K0214  Foam  drg  >  48  sq  in  w/bdr 

K0215  Foam  dressing  wound  filler 

K0219  Gauze  <=  16  sq  in  w/bdr 

K0220 Gauze  >  16  <=48  sq  in  w/bdr 

K0221  Gauze  >  48  sq  in  w/bdr 

K0222  Gauze  <=  16  in  no  w/sal  w/o  b 

K0223  Gauze  >  16  <=48  no  w/sal  w/o 

b 


K0224  Gauze  >  48  in  no  w/sal  w/o  b 

K0228  Gauze  <=  16  sq  in  water/sal 

K0229  Gauze  >  16  <=48  sq  in  watr/sal 

K0230 Gauze  >  48  sq  in  water/salne 

K0234  Hydrocolloid    drg    <=    16    w/o 

bdr 
K0235  Hydrocolloid  drg  >  16  <=48  w/ 

ob 

K0236  Hydrocolloid  drg  >  48  in  w/o  b 

K0237  Hydrocolloid  drg  <=  16  in  w/ 

bdr 
K0238  Hydrocolloid  drg  >  16  <=48  w/ 

bdr 

K0239  Hydrocolloid  drg  >  48  in  w/bdr 

K0240  Hydrocolloid  drg  filler  paste 

K0241  Hydrocolloid  drg  filler  dry 

K0242  Hydrogel  drg  <=  16  in  w/o  bdr 

K0243  Hydrogel   d^   >    16   <=48   w/o 

bdr 

K0244  Hydrogel  drg  >  48  in  w/o  bdr 

K0245  Hydrogel  drg  <=  16  in  w/bdr 

K0246  Hydrogel  drg  >  16  <=48  in  w/b 

K0247  Hydrogel  drg  >  48  sq  in  w/b 

K0248  Hydrogel  drsg  gel  filler 

K0249  Hydrogel  drsg  dry  filler 

K0251  Absorpt  drg  <=  16  sq  in  w/o  b 

K0252  Absorpt  drg  >  16  <=48  w/o  bdr 

K0253  Absorpt  drg  >  48  sq  in  w/o  b 

K0254  Absorpt  drg  <=  16  sq  in  w/bdr 

K0255  Absorpt  d^  >  16  <=48  in  w/ 

bdr 

K0256  Absorpt  drg  >  48  sq  in  w/bdr 

K0257  Transparent  film  <=  16  sq  in 

K0258  Transparent  film  >  16  <=48  in 

K0259  Transplant  filmpercent  48  sq  in 

K0261  Wound  filler  gel/paste/oz 

K0262  Wound  filler  dry  form/gram 

K0266  Impreg  gauze  no  h20/sal/yard 

Seven  codes  included  in  original  list 
should  be  removed  because  they  are 
considered  routine  medical  supplies 
and  as  such  would  not  be  separately 
billable  by  an  HHA. 

A4214  30  CC  sterile  water/saline 

K0216  Non-sterile  gauze  <=  16  sq  in 

K0217  Non-sterile  gauze  >  16  <=  48  sq 

K0218  Non-sterile  gauze  >  48  sq  in 

K0263  Non-sterile  elastic  gauze/yd 

K0264  Non-sterile  no  elastic  gauze 

K0265  Tape  per  18  sq  inches 

Four  codes  are  not  valid  for  Medicare. 

A4206 1  CC  sterile  syringe  Sc  needle 

A4207 2  CC  sterile  syringe  &  needle 

A4208 3  CC  sterile  syringe  &  needle 

A4209 5+  CC  sterile  syringe  &  needle 

Three  codes  are  for  items  that  are  not 
covered  under  Medicare. 

A4210 Nonneedle  injection  device 

K0250  Skin  seal  protect  moisturizer 

K0260  Wound  cleanser  any  type/size 

One  code  is  a  DME  Fee  Schedule  code 
and  should  not  be  included  in 
accordance  with  the  statute. 
A4221  Maint  drug  infus  cath  per  wk 

One  code  is  not  separately  paid  by 
PartB. 
A4211  Supp  for  self-adm  injections 

Three  codes  mentioned  by 
commenters  had  already  been  included 
in  our  original  list  of  199  codes. 


A4212 Non  coring  needle  or  stylet 

A4213  20+  CC  syringe  only 

A4215 Sterile  needle 

After  further  re-examination  based 
upon  the  comments,  we  added  the 
following  code  to  the  list: 
A4554 Disposable  underpads 

Upon  fiulher  review  of  the  original 
199  codes  used  in  the  proposed  rule,  the 
following  codes  were  deemed 
inappropriate  to  be  included  in  the 
definition  of  non-routine  medical 
supplies  and  were  deleted  from  the  list 
used  in  this  final  rule: 

A4206 1  CC  sterile  syringe  &  needle 

A4207 2  CC  sterile  syringe  &  needle 

A4208 3  CC  sterile  syringe  &  needle 

A4209 5+  CC  sterile  syringe  &  needle 

A4210 Nonneedle  injection  device 

A4211  Supp  for  self-adm  injections 

A4214  30  CC  sterile  water/saline 

A4253 Blood  glucose/reagent  strips 

A4255 Glucose  monitor  platforms 

A4256 Calibrator  solution/chips 

A4258 Lancet  device  each 

A4259 Lancets  per  box 

A4454 Tape  all  types  all  sizes 

A6216 Non-sterile  gauze  <=  16  sq  in 

A6217  Non-sterile  gauze  >  16  <=  48  sq 

A6218 Non-sterile  gauze  >  48  sq  in 

A6263 Non-sterile  elastic  gauze/yd 

A6264  Non-sterile  no  elastic  gauze 

A6265  Tape  per  18  sq  inches 

K0137  Skin  barrier  liquid  per  oz 

K0138  Skin  barrier  paste  per  oz 

KOI  39  Skin  barrier  powder  per  oz 

The  following  is  the  final  list  of  1 78 
codes  for  non-  Routine  Medical 
Supplies  that  have  a  duplicate  Part  B 
code  that  could  have  been  unbundled 
and  billed  under  Part  B  before 
implementation  of  PPS.  The  following 
codes  were  used  to  calculate  additional 
non-routine  medical  supply  costs  to  the 
national  rate.  The  revised  rate 
calculation  is  found  in  section  IV.C.  of 
this  preamble. 

A4212 Non  coring  needle  or  stylet 

A4213  20+  CC  syringe  only 

A4215 Sterile  needle 

A4310 Insert  tray  w/o  bag/catk 

A4311  Catheter  w/o  bag  2-way  latex 

A4312  Cath  w/o  bag  2-way  silicone 

A4313 Catheter  w/bag  3-way 

A4314 Cath  w/drainage  2-way  latex 

A4315 Cath  w/drainage  2-way  silcne 

A4316 Cath  w/drainage  3-way 

A4320 Irrigation  tray 

A4321  Cath  therapeutic  irrig  agent 

A4322 Irrigation  syringe 

A4323 Saline  irrigation  solution 

A4326 Male  external  catheter 

A4327 Fem  urinary  collect  dev  cup 

A4328 Fem  urinary  collect  pouch 

A4329 External  catheter  start  set 

A4330 Stool  collection  pouch 

A4335 Incontinence  supply 

A4338 Indwelling  catheter  latex 

A4340 Indwelling  catheter  special 

A4344 Cath  indw  foley  2  way  silicn 

A4346 Cath  indw  foley  3  way 
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A4347 Male  external  catheter 

A4351  Straight  tip  urine  catheter 

A4352 Coude  tip  urinary  catheter 

A4353 Intermittent  urinary  cath 

A4354 Cath  insertion  tray  w/bag 

A4355 Bladder  irrigation  tubing 

A4356 Ext  ureth  clmp  or  compr  dvc 

A4357 Bedside  drainage  bag 

A4358 Urinary  leg  bag 

A4359 Urinary  suspensory  w/o  leg  bag 

A4361  Ostomy  face  plate 

A4362 Solid  skin  barrier 

A4363 Liquid  skin  barrier 

A4364 Ostomy/cath  adhesive 

A4365 Ostomy  adhesive  remover  wipe 

A4367 Ostomy  belt 

A4368 Ostomy  filter 

A4397 Irrigation  supply  sleeve 

A4398 Ostomy  irrigation  bag 

A4399 Ostomy  irrig  cone/cath  w  brs 

A4400 Ostomy  irrigation  set 

A4402 Lubricant  per  ounce 

A4404 Ostomy  ring  each 

A4421  Ostomy  supply  misc 

A4454 Tape  all  types  all  sizes 

A4455 Adhesive  remover  per  ounce 

A4460 Elastic  compression  bandage 

A4462 Abdmnl  drssng  holder/binder 

A4481  Tracheostoma  filter 

A4622 Tracheostomy  or  larngectomy 

A4623 Tracheostomy  inner  cannula 

A4625 Trach  care  kit  for  new  trach 

A4626 Tracheostomy  cleaning  brush 

A4649 Surgical  supplies 

A5051  Pouch  clsd  w  barr  attached 

A5052 Clsd  ostomy  pouch  w/o  barr 

A5053 Clsd  ostomy  pouch  faceplate 

A50S4 Clsd  ostomy  pouch  w/flange 

A5055  Stoma  cap 

A5061  Pouch  drainable  w  barrier  at 

A5062 Dmble  ostomy  pouch  w/o  barr 

A5063 Drain  ostomy  pouch  w/flange 

A5071 Urinary  pouch  w/barrier 

A5072 Urinary  pouch  w/o  barrier 

A5073 Urinary  pouch  on  barr  w/flng 

A5081  Continent  stoma  plug 

A5082 Continent  stoma  catheter 

A5093 Ostomy  accessory  convex  inse 

A5102 Bedside  drain  btl  w/wo  tube 

A5105 Urinary  suspensory 

A5112 Urinary  leg  bag 

A5113 Latex  leg  strap 

A5114 Foam/fabric  leg  strap 

A5119 Skin  barrier  wipes  box  pr  50 

A5121  Solid  skin  barrier  6x6 

A5122  Solid  skin  barrier  8x8 

A5123 Skin  barrier  with  flange 

A5126 Disk/foam  pad  +or-  adhesive 

A5131  Appliance  cleaner 

A5149 Incontinence/ostomy  supply 

A6020 Collagen  wound  dressing 

A6154  Wound  pouch  each 

A6196 Alginate  dressing  <=  16  sq  in 

A6197 Alginate  drsg  >  16  <=  48  sq  in 

A6198 Alginate  dressing  >  48  sq  in 

A6199 Alginate  drsg  wound  filler 

A6200 Compos  drsg  <=  16  no  bdr 

A6201  Compos  drsg  >  16  <=48  no  bdr 

A6202 Compos  drsg  >  48  no  bdr 

A6203  Composite  drsg  <=  16  sq  in 

A6204  Composite  drsg  >  16  <=48  sq  in 

A6205  Composite  drsg  >  48  sq  in 

A6206 Contact  layer  <=  16  sq  in 

A6207 Contact  layer  >  16  <=  48  sq  in 

A6208 Contact  layer  >  48  sq  in 

A6209 Foam  drsg  <=  16  sq  in  w/o  bdr 


A6210 Foam  drg  >  16  <=48  sq  in  w/o 

b 

A6211  Foam  drg  >  48  sq  in  w/o  brdr 

A6212 Foam  drg  <=  16  sq  in  w/bdr 

A6213 Foam  drg  >  16  <=48  sq  in  w/ 

bdr 

A6214 Foam  drg  >  48  sq  in  w/bdr 

A6215 Foam  dressing  wound  filler 

A6219 Gauze  <=  16  sq  in  w/bdr 

A6220 Gauze  >  16  <=48  sq  in  w/bdr 

A6221  Gauze  >  48  sq  in  w/bdr 

A6222 Gauze  <=  16  in  no  w/sal  w/o  b 

A6223 Gauze  >  16  <=  48  no  w/sal  w/o 

b 

A6224 Gauze  >  48  in  no  w/sal  w/o  b 

A6228 Gauze  <=  16  sq  in  water/sal 

A6229 Gauze  >  16  <=48  sq  in  watr/sal 

A6230 Gauze  >  48  sq  in  water/salne 

A6234  Hydrocolld  drg  <=  16  w/o  bdr 

A6235  Hydrocolld  drg  >  16  <=  48  w/o 

b 

A6236 Hydrocolld  drg  >  48  in  w/o  b 

A6237 Hydrocolld  drg  <=  16  in  w/bdr 

A6238 Hydrocolld  d^  >  16  <=48  w/ 

bdr 

A6239 Hydrocolld  drg  >  48  in  w/bdr 

A6240 Hydrocolld  drg  filler  paste 

A6241  HydrocoUoid  drg  filler  dry 

A6242 Hydrogel  drg  <=  16  in  w/o  bdr 

A6243  Hydrogel   d^   >    16   <=48   w/o 

bdr 

A6244 Hydrogel  drg  >  48  in  w/o  bdr 

A6245 Hydrogel  drg  <=  16  in  w/bdr 

A6246 Hydrogel  drg  >  16  <=48  in  w/b 

A6247 Hydrogel  dig  >  48  sq  in  w/b 

A6251  Absorpt  drg  <=  16  sq  in  w/o  b 

A6252 Absorpt  drg  >  16  <=48  w/o  bdr  • 

A6253 Absorpt  drg  >  48  sq  in  w/o  b 

A6254 Absorpt  drg  <=  16  sq  in  w/bdr 

A625.5 Absorpt  d^  >  16  <=48  in  w/ 

bdr 

A6256 Absorpt  drg  >  48  sq  in  w/bdr 

A6257 Transparent  film  <=  16  sq  in 

A6258 Transparent  film  >  16  <=48  in 

A6259 Transparent  film  >  48  sq  in 

A6261  Wound  filler  gel/paste/oz 

A6262 Wound  filler  dry  form/gram 

A6266 Impreg  gauze  no  h20/sal/yard 

A6402 Sterile  gauze  <=  16  sq  in 

A6403  Sterile  gauze  >  16  <=  48  sq  in 

A6404 Sterile  gauze  >  48  sq  in 

A6405 Sterile  elastic  gauze/yd 

A6406 Sterile  non-elastic  gauze/yd 

K0137  Skin  barrier  liquid  per  oz 

KOI  38  Skin  barrier  paste  per  oz 

KOI  39  Skin  barrier  powder  per  oz 

K0277  Skin  barrier  solid  4x4  equiv 

K0278  Skin  barrier  with  flange 

K0279  Skin  barrier  extended  wear 

K0280  Extension  drainage  tubing 

K0281  Lubricant  catheter  insertion 

K0407  Urinary  cath  skin  attachment 

K0408  Urinary  cath  leg  strap 

K0409  Sterile  H20  irrigation  solut 

K0410  Male  ext  cath  w/adh  coating 

K0411  Male  ext  cath  w/adh  strip 

K0419  Drainable  plstic  pch  w  fcplt 

K0420  Drainable  rubber  pch  w  fcplt 

K0421  drainable  plstic  pch  w/o  fp 

K0422  Drainable  rubber  pch  w/o  fp 

K0423  Urinary  plstic  pouch  w  fcplt 

K0424  Urinary  rubber  pouch  w  fcplt 

K0425  Urinary  plstic  pouch  w/o  fp 

K0426  Urinary  hvy  piste  pch  w/o  ^ 

K0427  Urinary  rubber  pouch  w/o  fp 

K0428  Ostomy  faceplt/silicone  ring 


K0429  Skin  barrier  solid  ext  wear 

K0430  Skin  barrier  w  flang  ex  wear 

K0431  Closed  pouch  w  st  wear  bar 

K0432  Drainable  pch  w  ex  wear  bar 

K0433  Drainable  pch  w  st  wear  bar 

K0434  Drainable  pch  ex  wear  convex 

K0435  Urinary  pouch  w  ex  wear  bar 

K0436 Urinary  pouch  w  st  wear  bar 

K0437  Urine  pch  w  ex  wear  bar  conv 

K0438  Ostomy  pouch  liq  deodorant 

K0439  Ostomy  pouch  solid  deodorant 

We  believe  our  revised  approach  to 
the  calculation  that  incorporates  both 
non-routine  medical  supplies  provided 
under  a  plan  of  care  and  those  non- 
routine  medical  supplies  that  could 
have  been  unbundled  to  Part  B  prior  to 
the  consolidated  billing  requirements 
results  in  an  equitable  payment 
methodology.  As  stated  above,  we  have 
re-examined  the  list  of  non-routine 
medical  supplies  that  could  have  been 
unbundled  to  Part  B,  recalculated  the 
costs,  and  have  adjusted  the  rates 
accordingly.  We  have  also  included  any 
additional  medical  supply  costs 
included  in  the  audited  cost  report  data 
from  the  sample  that  became  available 
after  the  publication  of  the  proposed 
rule. 

We  have  thoroughly  re-examined  the 
issue  of  all  non-routine  medical 
supplies  included  in  the  rate.  The 
statute  does  not  provide  for  an 
exception  for  the  removal  of  any  or  all 
supplies  for  certain  type  of  patients 
from  the  PPS  rate.  We  have  used  the 
best  data  available  to  calculate  the  non- 
routine  medical  supply  component  of 
the  rates.  We  will  continue  to  monitor 
the  issue  of  non-routine  medical  supply 
costs  with  implementation  of  PPS. 

Comment:  Several  commenters 
recommended  that  we  re-examine  the 
amount  we  added  to  adjust  the  LUPA 
per-visit  amounts  to  account  for  lion- 
routine  medical  supply  costs.  Many 
commenters  suggested  that  the  amount 
was  inadequate,  especially  for  wound 
care  patients. 

Response:  As  stated  above,  we  have 
re-examined  the  issue  of  the  appropriate 
level  of  non-routine  medical  supply 
costs  in  terms  of  wound  care  supplies 
and  all  non-routine  medical  supplies  as 
they  relate  to  all  rates  in  the  proposed 
rule,  including  the  LUPA  amounts. 
Based  on  comments,  we  have  decided  to 
increase  the  LUPA  amount  by  paying 
the  updated,  prospective  per-visit 
amount  by  discipline.  We  believe  this 
per-visit  amount  accurately  reflects  an 
appropriate  per-visit  payment  level, 
including  medical  supplies  and  other 
services  furnished  during  LUPA  visits. 
This  provision  is  set  forth  in  regulations 
at  §484.230.  The  revised  LUPA 
approach  is  discussed  in  section  IV.D.  of 
this  rule. 
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Comment:  Commenters  requested 
clarification  of  the  application  of  20 
percent  co-payment  of  non-routine 
medical  supplies  not  related  to  the  plan 
of  care. 

Response:  Medical  supplies  are 
specifically  listed  in  section  1861(m}  of 
the  Act  as  a  covered  home  health 
service.  All  covered  home  health 
services  are  ordered  by  a  physician  for 
a  patient  under  a  plan  of  care.  The  20 
percent  copayment  does  not  apply  to 
non-routine  medical  supplies  covered  as 
a  home  health  service.  There  is 
currently  no  imposition  of  copayment 
on  home  health  services  except  for 
DME.  There  is  a  20  percent  copayment 
on  DME  covered  as  a  home  health 
service.  However,  as  stated  above  in 
section  I.B.  of  this  rule,  BBRA  of  1999 
removed  DME  covered  as  a  home  health 
service  from  the  consolidated  billing 
requirements. 

We  note  that  Part  B  does  not  provide 
coverage  of  and  payment  for  items 
termed  "non-routine  medical  supplies." 
DME  may  have  a  DME  supply 
component,  but  that  supply  cost  is 
related  to  the  DME  and  included  in  the 
DME  fee  schedule  payment.  Further,  the 
statute  governing  consolidated  billing 
specifically  refers  to  a  patient  under  a 
plan  of  care.  Providers  cannot 
circumvent  the  consolidated  billing 
requirements  by  attempting  to  exclude 
certain  non-routine  medical  supplies 
from  the  plan  of  care  by  distinguishing 
between  non-routine  medical  supplies 
related  and  unrelated  to  the  plan  of  care. 
The  comment  may  reflect  concern  with 
Part  B  services  such  as  parenteral  or 
enteral  nutrition  that  are  neither 
currently  covered  as  home  health 
services  nor  defined  as  a  non-routine 
medical  supply.  Parenteral  or  enteral 
nutrition  would  therefore  not  be  subject 
to  thp  requirements  governing  home 
health  consolidated  billing  because 
those  Part  B  services  are  not  home 
health  services  as  defined  in  section 
1861  (m)of  the  Act.  The  applicable 
copayment  or  deductible  requirements 
governing  Medicare  Part  B  outside  of 
the  Medicare  home  health  benefit 
defined  in  section  1861(m)  of  the  Act 
are  not  changed  by  this  rule. 

Comment:  A  few  commenters  stated 
that  if  a  beneficiary  has  a  continuing 
medical  need  for  medical  supplies  due 
to  a  chronic  illness  unrelated  to  the 
condition  the  HHA  is  treating,  the 
patient  should  be  excluded  from  the 
PPS  rate  and  consolidated  billing. 

Response:  As  we  indicated  in  the 
proposed  rule  and  the  response  to  the 
previous  comment,  the  law  is  very 
specific  regarding  the  inclusion  of 
medical  supplies  in  the  prospective 
rates.  The  law  requires  ail  services 


covered  and  paid  on  a  reasonable  cost 
basis  as  of  the  date  of  enactment  of  the 
BBA,  including  medical  supplies,  to  be 
paid  on  the  basis  of  a  prospective 
payment  amount  under  HHA  PPS.  The 
consolidated  billing  requirements  at 
section  1842(b)(6)(F)  of  the  Act,  as 
amended  by  section  305  of  BBRA, 
specifically  require  "in  the  case  of  home 
health  services  (including  medical 
supplies  described  in  section 
1861(m)(5),  but  excluding  diu-able 
medical  equipment  to  the  extent 
provided  for  in  such  section)  furnished 
to  an  individual  who  (at  the  time  the 
item  or  service  is  furnished)  is  under  a 
plan  of  care  of  a  home  health  agency, 
payment  shall  be  made  to  the  agency 
(without  regard  to  whether  or  not  the 
item  or  service  was  furnished  by  the 
agency,  by  others  under  arrangement 
with  them  made  by  the  agency,  or  when 
any  other  contracting  or  consulting 
arrangement,  or  otherwise)." 

The  statutory  language  governing 
consolidated  billing  clearly  states  that 
the  patient  is  under  the  plan  of  care.  If 
the  patient  requires  medical  supplies 
that  are  currently  covered  and  paid  for 
under  the  Medicare  home  he^th  benefit 
during  a  certified  episode  under  HHA 
PPS,  the  billing  for  those  medical 
supplies  falls  under  the  auspices  of  the 
HHA  due  to  the  consolidated  billing 
requirements.  As  stated  in  previous 
comments,  there  is  no  statutory  latitude 
for  an  exception  or  carve-out  of  medical 
supplies  from  the  PPS  rate  for  patients 
under  a  plan  of  care  under  HHA  PPS. 
We  have  included  the  costs  of  all  such 
supplies  in  the  rates. 

Comment:  A  few  commenters 
suggested  that  we  establish  clear 
guidelines  so  that  providers  of  medical 
supplies  receive  adequate  notice  when 
items  they  may  be  furnishing  to  a 
beneficiary  become  subject  to  HHA  PPS. 

Response:  The  law  refers  to  a  patient 
under  a  home  health  plan  of  care.  All 
routine  and  non-routine  medical 
supplies  that  are  currently  covered  as  a 
Medicare  home  health  service  are 
subject  to  the  home  health  PPS 
requirements.  We  believe  the  proposed 
rule  and  this  final  rule  as  well  as  current 
Medicare  policies  governing  coverage  of 
medical  supplies  under  the  home  health 
benefit  provide  the  notice  of  the 
requirements  governing  the  HHA  PPS. 
We  will  be  directing  our  carrier  to 
inform  suppliers  of  this  change  and  will 
be  developing  efforts  to  prevent 
erroneous  billings.  Further  clarification 
of  routine  and  non-routine  medical 
supplies  can  be  found  in  section  204.1 
of  the  Medicare  home  health  agency 
manual. 

Comment:  A  few  commenters 
suggested  that  we  review  the  non- 


routine  medical  supply  coverage 
policies  of  the  various  RHHIs  and 
establish  a  consistent  national  coverage 
policy.  Adjustments  to  the  medical 
supply  component  of  the  rate  should  be 
made  based  on  the  analysis  of  the 
coverage  variations  in  the  original  data 
used  to  establish  the  PPS  rates. 

Response:  We  have  re-examined  our 
approach  to  the  national  coverage  policy 
governing  non-routine  medical  supplies 
under  the  Medicare  home  health 
benefit.  We  do  not  have  any  indication 
of  the  existence  of  significant 
inconsistencies  in  coverage  policies 
across  RHHIs.  As  stated  in  previous 
comments,  we  will  continue  to  monitor 
the  coverage  and  utilization  of  non- 
routine  medical  supplies  in  subsequent 
years  of  PPS  implementation. 

Comment:  Commenters  suggested  that 
medical  supplies  should  be  paid  as  used 
due  to  the  wide  variation  in  supply 
usage  across  patients  and  because  some 
patients  have  historically  paid  out-of- 
pocket  for  supplies  although  HHAs  were 
required  to  furnish  them. 

Response:  As  indicated  above,  the  law 
specifically  includes  costs  of  medical 
supplies  in  determining  the  PPS  rates. 
We  are  concerned  that  commenters  even 
suggested  that  HHAs  have  historically 
permitted  or  even  encouraged  eligible 
Medicare  beneficiaries  to  pay  out-of- 
pocket  for  Medicare  services  that 
patients  were  not  required  to  pay.  We 
emphasize  that  agencies  are  obligated  to 
furnish  and  Medicare  will  pay  for 
needed  medical  supplies  covered  under 
the  home  health  benefit. 

C.  Possible  Inclusion  of  Medicare  Part  B 
Therapy  Services  in  the  Episode 

Comment:  We  received  a  few 
comments  regarding  certain  Part  B 
therapy  costs  that  were  not  included  in 
the  computation  of  the  PPS  rates. 
Several  commenters  suggested  that  we 
collect  Medicare  Part  B  Claims 
information  for  all  therapy  services 
provided  to  patients  while  receiving 
home  health  services  under  the  home 
health  benefit  and  adjust  the  episode 
definition,  payment  rate,  and  budget 
neutrality  factor  accordingly. 
Commenters  believed  that  HHAs  prior 
to  PPS,  as  with  non-routine  medical 
supplies,  had  the  option  to  unbundle 
therapy  services  outside  of  the  home 
health  benefit  to  Part  B  therapy 
providers.  Because  such  services  cannot 
be  unbundled  under  PPS,  commenters 
suggested  that,  based  on  our  analysis  of 
Part  B  therapy  claims  during  a  home 
health  stay,  an  adjustment  to  the  non- 
standardized  amount  should  be  made  to 
account  for  this  additional  cost  for 
therapy  services. 
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Response:  Before  implementation  of 
PPS,  HHAs  were  not  clearly  prohibited 
from  unbundling  therapies  to  Part  B. 
Consistent  with  our  approach  to  non- 
routine  medical  supplies  that  could 
have  been  unbundled  to  Part  B  prior  to 
PPS,  we  again  analyzed  Part  B  therapy 
claims  data.  Section  IV. B. 3.  of  this  rule 
describes  our  claims  analysis  of  the  Part 
B  therapy  claims.  Based  on  the  analysis, 
we  have  adjusted  the  rates  accordingly 
with  the  methodology  described  in 
section  V.  of  this  rule. 

D.  Continuous  Episode  Recertification 

Comment:  Several  commenters 
support  continuous  episode 
certifications  because  the  policy  permits 
access  to  home  health  services  for 
eligible  beneficiaries.  A  few  commenters 
requested  clarification  of  continuous 
episode  recertification  with  regard  to 
long  term  utilizers  of  Medicare  home 
health  services.  In  addition,  commenters 
requested  further  clarification  of  the 
definition  of  terms  associated  with 
continuous  episode  recertification. 
Some  commenters  requested  specific 
clarification  of  the  dates  governing 
continuous  episode  recertification. 

Response:  We  proposed  continuous 
recertifications  and  payment,  as 
appropriate,  for  beneficiaries  who 
continue  to  be  eligible  for  home  health 
services.  The  payment  system  set  forth 
in  this  final  rule  will  permit  continuous 
episode  recertification  for  Medicare 
eligible  beneficiaries.  We  believe  this 
policy  negates  the  need  for  a  day  or  time 
(length  of  stay)  outlier  because 
beneficiaries  will  continue  to  be 
recertified  for  continuous  episodes  as 
long  as  they  remain  eligible  for  the 
Medicare  home  health  benefit.  In  order 
to  address  the  needs  of  longer  stay 
patients,  we  are  not  limiting  the  number 
of  60-day  episode  recertifications 
permitted  in  a  given  fiscal  year 
assuming  a  patient  remains  eligible  for 
the  Medicare  home  health  benefit. 

In  response  to  comments,  our 
explanation  of  the  dates  governing 
continuous  episode  recertification  and 
clarification  of  terms  associated  with 
subsequent  episode  recertifications  is 
given  below.  The  first  day  of  a 
subsequent  second  episode  is  day  61. 
The  first  day  of  all  subsequent  episodes, 
whether  it  is  the  second  or  third,  etc. 
continuous  episode,  will  be  termed  the 
"subsequent  episode  date."  The  first 
day  of  a  subsequent  episode  is  not 
necessarily  the  first  billable  visit  date. 
Unlike  the  initial  episode,  the  first  day 
of  a  subsequent  episode  may  not  occur 
on  the  first  billable  service  date. 
Therefore,  one  must  distinguish 
between  the  definition  of  the 
subsequent  continuing  episode  date  and 


the  initial  episode.  Further  technical 
examples  of  continuous  care  will  be 
found  in  billing  instructions  that  will  be 
issued  after  publication  of  this  rule. 

E.  Transition/Blend 

Comment:  Several  commenters  and 
most  national  industry  associations 
supported  full  transition  to  a  national 
rate.  Conversely,  only  one  industry 
association  supported  a  four-year  blend 
of  agency-specific  and  national  PPS 
rates.  A  few  commenters  suggested  the 
continuation  of  IPS  for  the  first 
certification  or  assessment  period  or 
next  discharge  date  or  a  blend  with  IPS 
related  data.  A  few  commenters 
provided  other  creative  alternative 
blend  approaches  that  fell  out  of  the 
scope  of  the  statutory  authority  for  the 
transition  blend. 

Response:  Section  1895(b)(1)  of  the 
Act  provides  the  option  for  a  four-year 
transition  to  HHA  PPS  by  blending 
agency-specific  and  national  rates.  We 
proposed  full  transition  to  the  60-day 
national  episode  rate.  We  believed 
blending  cost  based  IPS  with  an  episode 
rate  was  not  a  viable,  effective  option. 
After  thorough  re-examination  of  the 
comments  and  subsequent  analysis,  we 
continue  to  believe  that  full  transition  to 
national  PPS  rates  without  any  blend  of 
current  IPS  on  October  1,  2000  is  the 
most  appropriate  alternative.  A  blended 
rate  system  would  be  overly  complex, 
distort  the  positive  incentives  in  PPS. 
and  reallocate  limited  resources  from 
more  efficient  HHAs  to  less  cost- 
conscious  providers.  A  national  PPS 
system  has  significant  advantages  over 
IPS.  It  recognizes  case-mix  and  provides 
additional  payments  for  higher  cost 
outliers. 

Comment:  Several  commenters 
objected  to  all  HHAs  being  paid  under 
home  health  PPS  effective  October  1 , 
2000.  Many  commented  that  this  was 
unprecedented  and  recommended  that 
the  implementation  date  should  be 
transitioned  based  on  cost  reporting 
year. 

Response:  The  law  governing  the 
effective  date  for  home  health  PPS 
implementation  is  very  specific.  In  fact, 
section  5101(c)(1)(A)  of  OCESSA 
amended  section  1895(a)  of  the  Act  to 
change  the  effective  date  for  PPS  from 
a  transition  by  cost  reporting  periods  to 
an  immediate  start-up  date  for  all  HHAs, 
effective  October  1,  2000.  The  law,  as 
amended,  does  not  provide 
implementation  by  cost  reporting 
period. 

F.  Split  Percentage  Payment 

Comment:  Current  regulations  require 
a  physician  signed  plan  of  care  before  a 
HHA  can  bill  Medicare  for  payment. 


Several  commenters  suggested  the  need 
to  receive  the  initial  percentage 
pa\Tnent  based  on  verbal  orders.  Many 
commenters  were  concerned  about  cash 
flow.  Further,  commenters  believed  that 
if  we  adopt  a  policy  that  permits  initial 
payment  based  on  verbal  orders  the 
need  for  a  notice  of  admission  would  be 
eliminated. 

Response:  A  number  of  commenters 
expressed  concerns  about  cash  flow  to 
providers  under  the  proposed  system. 
Many  reasons  centered  on  the 
percentage  of  total  payment  provided 
upfront,  as  opposed  to  the  end  of  the 
episode  and  the  potential  delays  in 
receiving  payments  as  a  result  of  claims 
processing  times,  documentation 
requirements,  and  medical  review.  We 
appreciate  these  issues  and  are  very 
interested  in  ensuring  HHAs  have 
adequate  cash  flow  to  maintain  quality 
services  to  beneficiaries.  As  a  result,  we 
have  taken  a  number  of  steps  in  this 
final  rule  that  include  increasing  the 
amount  of  the  initial  percentage 
payment  for  initial  episodes  and  a 
number  of  adjustments  detailed  below 
to  significantly  shorten  the  amount  of 
time  between  the  submission  of  the 
request  for  anticipated  payment 
(defined  below)  and  the  receipt  of 
payment.  We  believe  these  changes  will 
significantly  lessen  the  time  for  the 
receipt  of  pajnnent  as  opposed  to  the 
approach  set  forth  in  the  proposed  rule. 
We  are  revising  our  approach  to  the 
split  percentage  payment  as  originally 
set  forth  in  our  proposed  rule.  We  view 
the  initial  percentage  payment  as  a 
"request  for  anticipated  payment" 
rather  than  a  Medicare  "claim"  for 
purposes  of  the  Act.  However,  a  request 
for  anticipated  payment  is  a  "claim"  for 
purposes  of  Federal,  civil,  criminal,  and 
administrative  law  enforcement 
authorities,  including  but  not  limited  to 
the  civil  monetary  penalties  law  (as 
defined  in  42  U.S.C.  1320a-7a(i)(2)),  the 
Civil  False  Claims  Act  (as  defined  in  31 
U.S.C.  3729(c)),  and  the  Criminal  False 
Claims  Act  (18  U.S.C.  287)).  We  also 
note  that  where  we  use  the  term  "claim" 
in  this  final  regulation,  it  refers  to  a 
"Medicare  claim."  The  first  percentage 
payment  will  not  require  a  physician 
signed  plan  of  care  before  submission. 
The  request  for  anticipated  payment 
reflecting  the  initial  percentage  payment 
for  the  episode  may  be  submitted  based 
on  verbal  orders.  All  physician  verbal 
orders  must:  (1)  Be  put  in  writing;  (2) 
reflect  the  agreement  between  the  home 
health  agency  and  the  physician  with 
the  appropriate  detail  regarding  the 
patient's  condition  and  the  services  to 
be  rendered;  (3)  be  compatible  with  the 
regulations  governing  the  plan  of  care  at 
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§  409.43,  §  424.22,  and  §  484.18;  and  (4) 
be  signed  by  a  physician  prior  to 
submission  of  the  claim.  In  order  to 
request  anticipated  payment  for  the 
initial  percentage  payment  based  on 
physician  verbal  orders,  a  copy  of  the 
plan  of  care  with  all  physician  verbal 
orders  placed  in  w^riting  and  dated  with 

I '      the  date  of  receipt  by  the  registered 
nurse  or  qualified  therapist  (as  defined 
in  §484.4)  responsible  for  furnishing  or 
supervising  the  ordered  service  must  be 

i  1      completed.  A  copy  of  the  plan  of  care, 

1 1      which  includes  the  verbal  orders,  must 
also  be  transmitted  to  the  physician  for 
his  or  her  records.  We  believe  this 
documentation  need  is  consistent  with 
current  practice.  Alternatively,  the 
request  for  anticipated  payment  may  be 

I  j     submitted  if  the  HHA  has  a  signed 
referral  prescribing  the  physician's 
detailed  orders  for  the  services  to  be 
rendered  and  the  patient's  condition. 
Signed  orders  must,  however,  be 
obtained  as  soon  as  possible  and  before 
the  submission  of  the  claim  for  services 
is  submitted  for  the  final  percentage 
payment  for  each  episode.  The  final 
percentage  payment  including  all  of  the 
utilization  data  for  the  episode  is  the 
Medicare  claim.  The  claim  for  the 
residual  final  percentage  payment 
requires  a  signed  plan  of  care  prior  to 
billing  for  payment.  Since  the  request 
for  anticipated  payment  may  be 
submitted  based  on  verbal  orders  that 
are  copied  into  the  plan  of  care  vdth  the 
plan  of  care  being  immediately 
submitted  to  the  physician  and  is  not 
considered  a  Medicare  claim,  the 
request  for  anticipated  payment  will  be 
canceled  and  recovered  unless  the  claim 
for  the  episode  is  submitted  within  the 
greater  of  60  days  from  the  end  of  the 
episode  or  60  days  from  the  issuance  of 
the  anticipated  payment.  The  request  of 
anticipated  payment  for  the  initial 
percentage  payment  is  a  request  for 
payment  of  anticipated  services.  The 
claim  for  final  payment  of  the  residual 
percentage  pavTnent  constitutes  the 
claim  for  services  furnished.  We  believe 
this  revised  approach  to  split  percentage 
payment  will  alleviate  cash  flow 
concerns  raised  in  the  public  comments. 
We  revised  current  §  409.43(c) 
governing  physician  signature  of  the 
plan  of  care.  Specifically,  paragraph 
(c)(1)  of  this  section  specifies,  "If  the 
physician  signed  plan  of  care  is  not 
available,  the  request  for  anticipated 
payment  of  the  initial  percentage 
payment  must  be  based  on — 
•  A  physician's  verbal  order  that — 
++  Is  recorded  in  the  plan  of  care; 
++  Includes  a  description  of  the 
patient's  condition  and  the  services  to 
be  provided  by  the  home  health  agency; 


++  Includes  an  attestation  (relating  to 
the  physician's  orders  and  the  date 
received)  signed  and  dated  by  the 
registered  nurse  or  qualified  therapist 
(as  defined  in  42  CFR  484.4)  responsible 
for  furnishing  or  supervising  the 
ordered  service  in  the  plan  of  care;  and 

++  Is  copied  into  the  plan  of  care  and 
the  plan  of  care  is  immediately 
submitted  to  the  physician;  or 

•  A  referral  prescribing  detailed 
orders  for  the  services  to  be  rendered 
that  is  signed  and  dated  by  a 
physician." 

In  paragraph  (c)(2)  of  this  section,  we 
specify  that  "HCFA  has  the  authority  to 
reduce  or  disapprove  requests  for 
anticipated  payments  in  situations 
when  protecting  Medicare  program 
integrity  warrants  this  action.  Since  the 
request  for  anticipated  payment  is  based 
on  verbal  orders  as  specified  in 
paragraphs  (c)(l)(i)  and/or  a  prescribing 
referral  as  specified  in  (c)(l)(ii)  of  this 
section  and  is  not  a  Medicare  claim  for 
purposes  of  the  Act  (although  it  is  a 
"claim"  for  purposes  of  Federal,  civil, 
criminal,  and  administrative  law 
enforcement  authorities,  including  but 
not  limited  to  the  Civil  Monetary 
Penalties  Law  (as  defined  in  42  U.S.C. 
1320a-7a(i)(2),  and  the  Civil  False 
Claims  Act  (as  defined  in  31  U.S.C. 
3729(c),  and  the  Criminal  False  Claims 
Act  (18  U.S.C.  287),  the  request  for 
anticipated  payment  will  be  canceled 
and  recovered  unless  the  claim  is 
submitted  within  the  greater  of  60  days 
from  the  end  of  the  episode  or  60  days 
from  the  issuance  of  the  request  for 
anticipated  payment." 

Paragraph  (c)(3)  of  this  section 
specifies  that  "The  plan  of  care  must  be 
signed  and  dated — 

•  By  a  physician  as  described  who 
meets  the  certification  and 
recertification  requirements  of  §424.22 
of  this  chapter  and; 

•  Before  the  claim  for  each  episode 
for  services  is  submitted  for  the  final 
percentage  payment." 

Paragraph  (c)(4)  of  this  section 
specifies  that  "Any  changes  in  the  plan 
must  be  signed  and  dated  by  a 
physician." 

We  agree  with  the  commenter  and 
believe  that  our  revised  approach 
eliminates  the  need  for  an  additional 
notice  of  admission  as  originally 
proposed.  We  believe  that  the  requests 
for  anticipated  payment  of  the  initial 
percentage  payment  based  on  physician 
verbal  orders  responds  directly  to 
commenters  concerns  with  current 
requirements  governing  physician 
signatures  prior  to  claim  submission. 
Commenters  were  concerned  that  the 
current  signature  requirements  could 
disrupt  necessary  cash  flow  imder  PPS. 


We  believe  the  request  for  anticipated 
payment  for  the  initial  percentage 
payment  alleviates  the  cash  flow 
concerns.  Fiulher,  the  request  for 
anticipated  payment  of  the  initial 
percentage  payment  will  provide 
appropriate  cash  flow  to  all  providers 
because  the  requests  are  not  subject  to 
the  ciurent  payment  floor  processing 
restrictions.  The  revised  request  for 
anticipated  payment  approach  to  the 
split  percentage  payment  ensures 
adequate  cash  flow  to  providers  who 
rely  on  Medicare  resources  to  ensure 
continued  quality  care.  Both  the  request 
for  anticipated  payment  and  the  claim 
will  be  subject  to  medical  review 
determinations.  Subsequent  payment 
withholdings  may  occur,  as  applicable. 
If  a  provider  is  targeted  for  medical 
review  due  to  a  history  of  excessive 
claim  denials,  it  may  not  be  able  to 
submit  requests  for  anticipated 
payment. 

Comment:  In  the  proposed  rule,  we 
proposed  a  50/50  split  percentage 
payment  approach  to  the  60-day  episode 
payment.  The  majority  of  commenters 
recommended  a  higher  initial 
percentage  payment  in  order  to 
recognize  the  front  loading  of 
administrative  costs  associated  with 
patient  admissions.  Many  commenters 
requested  increasing  the  initial 
percentage  payment  on  at  least  the  first 
episode  due  tb  the  up-front  costs 
associated  with  new  patients, 

Response:  Based  on  comments  that 
we  have  received,  we  believe  the  public 
has  raised  serious  issues  regarding  cash 
flow  under  PPS.  Therefore,  we  have  re- 
evaluated oiu  original  split  percentage 
proposal  and  have  decided  to  revise  our 
proposed  approach  to  incorporate  a  60/ 
40  split  for  all  initial  episodes  in  order 
to  recognize  the  up-front  costs 
associated  with  new  admissions.  This 
new  split  percentage  payment  approach 
for  all  initial  episodes  is  set  forth  in 
regulations  at  §  484.205(b)(1).  All 
subsequent  episodes  will  be  paid  at  the 
50/50  percentage  payment  split.  The 
split  percentage  pajnment  approach  for 
subsequent  episodes  is  set  forth  in 
regulations  at  §484. 205(b)(2).  We 
believe  our  revised  approach  to  the  split 
percentage  payment  will  provide 
appropriate  financial  relief  to  HHAs, 
adequate  cash  flow,  and  preserve  the 
integrity  of  the  Medicare  trust  funds.  We 
believe  our  revised  approach  to  the  split 
percentage  payment  to  include  both  Uie 
higher  up-firont  percentage  for  first 
episodes  and  the  submission  of  the 
request  for  anticipated  payment  of  the 
initial  percentage  payment  based  on 
verbal  orders,  alleviates  the  cash  flow 
issue  for  non-PIP  providers  as  well  as 
ongoing  cash  flow  issues  for  PIP 


41142  Federal  Register/ Vol.  65,  No.  128/Monday,  July  3,  2000/Rules  and  Regulations 


providers.  PIP  providers  will  receive 
their  last  September  PIP  payments 
during  October.  That  continuing 
payment  flow  during  the  transition 
combined  with  the  ability  to  submit  all 
requests  for  anticipated  payment  of  the 
initial  percentage  payment  based  on 
verbal  orders  at  the  onset  of  PPS  will 
ensure  adequate  cash  flow  to  PIP 
providers.  The  ability  to  submit  all 
requests  for  anticipated  payment  of  the 
initial  percentage  payment  based  on 
physician  verbal  orders  responds 
directly  to  commenters  concerns  with 
current  requirements  governing 
physician  signatures  prior  to  submission 
of  the  claim.  Commenters  were 
concerned  that  the  current  signature 
requirements  could  disrupt  necessary 
cash  flow  under  PPS.  We  believe  the 
request  for  anticipated  payment  for  the 
initial  percentage  payment  alleviates  the 
cash  flow  concerns.  Further,  the  request 
for  anticipated  pa5anent  of  the  initial 
percentage  payment  will  provide 
appropriate  cash  flow  to  all  providers 
because  the  requests  are  not  subject  to 
the  current  payment  floor  processing 
restrictions.  We  plan  to  continue  to 
study  the  up-front  rate  of  utilization 
under  PPS. 

G.  Statutory  Elimination  of  Periodic 
Interim  Payments  (PIP) 

Comment:  The  majority  of 
commenters  recommended  the 
reinstatement  of  PIP  or  a  PIP-like 
accelerated  payment  under  PPS  to 
ensure  adequate  cash  flow  to  PIP 
providers  as  well  as  all  providers.  One 
commenter  specifically  suggested 
accelerated  payments  for  high  volume 
HHAs. 

Response:  Section  4603(b)  of  the  BBA 
amended  section  1815(e)(2)  of  the  Act  to 
eliminate  periodic  interim  payments. 
PIP  payments  are  a  method  to 
periodically  pay  in  advance  before 
receiving  a  claim.  Accordingly,  we 
proposed  to  revise  §  413.64(h)(1)  to 
eliminate  PIP  for  HHAs  for  services 
furnished  on  or  after  October  1,  2000.  In 
this  final  rule,  we  are  also  removing 
paragraph  (h)(2)(iv)  of  this  section  to 
comply  with  the  BBA  requirement  that 
eliminates  PIP  for  home  health  services 
upon  implementation  of  PPS. 

Based  on  comments  received,  we 
believe  the  public  has  raised  critical 
issues  regarding  the  need  to  provide 
adequate  cash  flow  to  all  providers  and 
specifically  to  PIP  providers  during  the 
transition  to  PPS.  However,  traditional 
PIP  is  related  to  cost-based  payment 
reconciliations  and  cannot  be  readily 
adopted  to  PPS  rates. 

As  stated  previously,  we  believe  our 
revised  approach  to  the  split  percentage 
billing  to  include  both  the  higher  up- 


front percentage  for  first  episodes  and 
the  submission  of  the  request  for 
anticipated  payment  of  the  initial 
percentage  payment  based  on  verbal 
orders,  that  are  copied  into  the  plan  of 
care  with  the  plan  of  care  being 
immediately  submitted  to  the  physician, 
eliminates  the  cash  flow  issue  for  non- 
PIP  providers  as  well  as  ongoing  ca^h 
flow  issues  for  PIP  providers.  With 
regard  to  transition  payments  to  PIP 
providers,  they  will  be  receiving  their 
last  September  PIP  payments  during 
October.  That  continuing  payment  flow 
during  transition  combined  with  the 
ability  to  submit  all  requests  for 
anticipated  payment  of  the  initial  split 
percentage  payment  at  the  onset  of  PPS 
as  of  October  1,  2000,  will  also  ensure 
adequate  cash  flow  to  PIP  providers.  We 
believe  our  revised  methodology  will 
reduce  payment  flow  issues  and  meet 
the  needs  of  all  providers  equitably. 

In  addition,  accelerated  payments,  as 
historically  available,  may  be  available 
to  HHAs  that  are  disadvantaged  by 
delayed  payments  due  to  unanticipated 
HCFA  claims  processing  system  failures 
or  delays  to  ensure  adequate  cash  flow. 
In  regulations  at  §  413.64(g)  for  cost- 
reimbursed  providers,  and  in 
§§412.116(fl  and  413.350(d)  for 
hospitals  and  skilled  nursing  facilities, 
respectively,  that  receive  payment 
under  a  prospective  payment  system, 
we  have  provided  for  the  availability  of 
accelerated  payments  for  non-PIP 
providers  in  certain  situations.  We  do 
not  believe  that  HHAs  should  be 
penalized  for  unanticipated  claims 
processing  system  delays  and  are 
extending  the  availability  of  accelerated 
payments  to  all  HHAs  under  PPS. 
Therefore,  we  are  adding  a  new 
§  484.245  to  provide  HHAs  the  ability  to 
request  accelerated  payments  under 
home  health  PPS  if  the  HHA  is 
experiencing  financial  difficulties  due 
to  delays  by  the  intermediary  in  making 
payment  to  the  HHA. 

H.  Low  Utilization  Payment  Adjustment 
(LUPA)  (§484.230) 

Comment:  Commenters  on  the  LUPA 
centered  on  such  issues  as  the  total 
elimination  of  the  LUPA,  retaining  the 
four  or  fewer  visit  threshold  at  a 
minimum,  the  lack  of  recognition  of 
additional  costs  associated  with  the  first 
visit  in  the  episode  due  to  patient 
admission  responsibilities,  negative 
impact  on  rural  and  small  providers, 
and  the  inadequate  payment  amount 
proposed  for  each  standardized  per-visit 
amount  per-discipline.  Many 
commenters  suggested  we  increase  the 
proposed  LUPA  amounts  to  reflect  the 
current  per-visit  limits  by  discipline  or 
cost  per  visit  by  discipline  or  by  a 


percentage  increase  approach.  A  few 
commenters  suggested  the  elimination 
of  LUPA  for  the  first  episodes,  but 
supported  application  of  the  LUPA  for 
subsequent  episodes. 

Response:  We  proposed  a  low 
utilization  payment  adjustment  in  order 
to  moderate  provision  of  minimal  or 
negligible  care,  that  is,  to  discourage 
HHAs  from  providing  a  minimal 
number  of  visits  in  an  episode.  We 
proposed  episodes  with  four  or  fewer 
visits  be  paid  the  wage  adjusted  national 
standardized  per-visit  amount  by 
discipline  for  each  of  the  four  or  fewer 
visits  rendered  during  the  60-day 
episode.  We  solicited  comments  on  the 
most  appropriate  threshold  and 
specifically  solicited  comments  on  the 
use  of  the  higher  threshold  of  six  or 
fewer  visits.  We  will  retain  the  original 
four  or  fewer  visit  threshold  as  no 
commenters  supported  moving  the 
threshold  to  six  or  fewer  visits.  In  this 
final  rule,  we  respond  to  the 
recommendation  to  increase  the 
proposed  LUPA  amount  by  now 
calculating  the  LUPA  based  on  a  higher 
national  average  per-visit  amount  by 
discipline  updated  by  the  market  basket 
to  FY  2001.  This  will  provide  a  higher 
level  of  payment  and  fully  compensate 
HHAs  for  such  visits.  We  eire  revising 
our  regulations  at  §  484.230  to  reflect 
the  higher  per-visit  amoimts  that  will  be 
used  to  calculate  the  LUPA  payments. 
We  are  not  adopting  the  comment  to 
increase  the  payment  only  for  the  first 
visit  to  account  for  the  front-loading  of 
costs  in  an  episode  because  we  believe 
the  approach  set  forth  in  this  rule  will 
adequately  account  for  the  costs  for  low 
utilization  episodes.  We  will  continue 
to  monitor  the  impact  of  the  four  or 
fewer  visit  threshold  and  the  revised 
LUPA  per-visit  amounts  on  all  types  of 
providers  under  PPS.  The  revised  LUPA 
methodology  and  rate  tables  are  found 
in  section  IV.  of  this  rule. 

Comment:  Commenters  suggested  that 
we  apply  LUPA  only  to  acute  patients 
and  not  to  chronic  patients  who  require 
B-12  injections  or  catheter  changes. 

Response:  The  LUPA  payment 
approach  does  not  distinguish  between 
an  acute  or  chronic  home  care  patient. 
The  goal  of  the  LUPA  is  to  appropriately 
pay  for  low  utilization  episodes.  As 
stated  above  we  have  revised  §484.230 
to  reflect  the  higher  per-visit  amounts 
that  will  be  used  to  calculate  the  LUPA 
payments.  We  believe  the  revised 
approach  to  calculating  the  LUPA  per- 
visit  amounts  by  discipline  will  more 
adequately  reflect  average  costs 
associated  with  low  volume  episodes. 

Comment:  A  few  conunenters 
suggested  the  removal  of  wage  index 
adjustment  in  the  LUPA  payment 
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approach.  Commenters  also  suggested 
that  we  case-mix  adjust  the  LUPA. 

Response:  The  LlJPAs  are  not  case- 
mix  adjusted  because  they  are 
calculated  using  national  claims  data  for 
episodes  with  four  or  fewer  visits.  The 
claims  data  is  only  wage  adjusted,  not 
case-mix  adjusted.  We  believe  it  is 
important  to  adjust  the  labor  component 
of  the  LUPA  based  on  the  most  recent 
pre-floor  and  pre-reclassified  hospital 
wage  index  as  historically  reflected  in 
the  labor  portion  of  home  health 
services. 

Comment:  One  commenter  requested 
clarification  of  whether  telephone 
contact  or  a  telemedicine  visit  will 
coimt  as  a  visit  for  piuposes  of  the 
LUPA  policy. 

Response:  The  current  definition  of  a 
Medicare  home  health  visit  has  not 
changed  with  the  implementation  of 
home  health  PPS.  The  definition  of  a 
visit  is  set  forth  in  §  409.48(c)  of  the 
regulations  specifies  that  "A  visit  is  an 
episode  of  personal  contact  with  the 
beneficiary  by  staff  of  the  HHA  or  others 
under  arrangements  with  the  HHA  for 
the  purpose  of  providing  a  covered 
service."  A  telephone  contact  or 
telemedicine  visit  does  not  meet  the 
definition  of  a  visit  and  therefore  would 
not  count  toward  a  LUPA  visit. 

Comment:  A  few  commenters 
requested  clarification  of  the  type  of 
practitioner  that  would  provide  a  LUPA 
visit. 

Response:  The  current  personnel 
qualifications  and  coverage  guidelines 
governing  the  provision  of  covered 
home  health  services  are  not  changed  by 
home  health  PPS.  All  visits  provided 
under  HHA  PPS  regardless  of  the 
provision  under  an  episode  rate  or 
LUPA  rate  must  meet  current  Medicare 
coverage  guidelines. 

Comment:  A  few  commenters 
requested  a  specific  HHRG  level  for 
LUPA  cases. 

Response:  We  do  not  believe  the  case- 
mix  weight  methodology  as  proposed 
would  accommodate  an  HHRG  specific 
weight  for  the  LUPA.  The  LUPA  is  a 
wage  adjusted  per-visit  payment. 
Constructing  a  LUPA  specific  HHRG 
would  confuse  the  concept  of  case-mix 
adjustment  and  per-visit  payment  for 
LUPAs.  However,  we  vdll  continue  to 
consider  this  proposal  as  we  further 
refine  PPS  in  the  future. 

/.  Partial  Episode  Payment  Adjustments 
(PEP  Adjustment) 

Comment:  Several  commenters  did 
not  support  the  use  of  billable  visit 
dates  to  calculate  the  PEP  adjustment 
due  to  possible  gaps  in  days  that  may 
not  be  recognized  in  the  payment.  Many 
commenters  recommended  the  use  of 


the  first  billable  visit  date  through  the 
day  before  the  intervening  event  or 
discharge  date  as  the  span  of  time  used 
to  calculate  the  proportional  payment. 
Many  commenters  did  not  believe  the 
PEP  reflected  the  increased  costs 
associated  with  admission  during  the 
start  of  the  episode.  Commenters 
proposed  eliminating  the  proportional 
payment  aspect  of  the  provision  thus 
yielding  a  full  episode  pajmient  for  the 
initial  HHA  and  a  full  episode  pajmient 
for  the  HHA  receiving  the  patient  due  to 
the  intervening  event.  Several 
commenters  provided  alternative 
payment  approaches  to  the  PEP  policy 
as  set  forth  in  the  proposed  rule. 

Response:  In  the  October  28,  1999 
proposed  rule,  we  proposed  a  PEP 
Adjustment  to  address  the  key 
intervening  events  of  the  beneficiary 
elected  transfer  to  another  HHA  and  the 
discharge  of  a  beneficiary  who  returns 
to  the  same  HHA  during  the  60-day 
episode.  We  proposed  to  restart  the  60- 
day  episode  clock  due  to  the  two 
intervening  events  and  end  the  original 
episode  payment  with  a  proportional 
payment  adjustment.  The  proportional 
payment  adjustment  would  be 
calculated  by  using  the  span  of  billable 
visit  dates  prior  to  the  intervening 
event.  We  are  not  adopting  the 
commenters'  suggestions  to  use  the  day 
before  the  intervening  event  or 
discharge  date  to  calculate  the 
proportional  payment.  We  are  retaining 
the  use  of  billable  service  dates  to 
determine  the  appropriate  payments 
because  of  the  HHAs  involvement  in 
decisions  influencing  the  intervening 
events  for  a  beneficiary  elected  transfer 
or  the  beneficiary  is  discharged  and 
retimis  to  the  same  HHA  diuing  the 
same  60-day  episode  period. 
Proportional  payments  based  on  billable 
visit  dates  will  continue  to  be  the 
payment  methodology  for  the  initial 
HHA  as  a  result  of  the  intervening 
event.  We  believe  the  new  60/40 
percentage  payment  split  for  first 
episode  payments  as  specified  in 
regulations  at  §  484.205(b)(1)  will 
alleviate  concerns  with  costs  associated 
with  new  patients. 

Comment:  A  few  commenters 
requested  clarification  of  the  calculation 
of  the  therapy  hour  threshold  in  the  case 
of  the  transfer  PEP  Adjustment. 

Response:  The  therapy  threshold  vrill 
apply  separately  to  the  proportional 
portion  of  the  first  episode  and  the  new 
episode  that  results  fi'om  the  intervening 
event.  The  initial  HHA  will  have  the 
period  of  time  of  the  first  billable 
service  date  through  the  last  billable 
visit  date  in  the  original  plan  of  care 
prior  to  the  intervening  event  to  reach 
the  therapy  threshold.  The  new  episode 


resulting  from  the  intervening  event  will 
not  incorporate  therapy  usage  from  the 
prior  period  but  will  determine  the 
therapy  needs  for  the  patient  resulting 
fi'om  the  new  certified  plan  of  care.  Each 
part  of  the  episode,  the  PEP  adjusted 
portion  and  the  new  60-day  episode 
resulting  from  the  intervening  event  is 
subject  to  separate  therapy  thresholds. 
The  therapy  threshold  is  not  combined 
or  prorated  across  episodes.  Each 
episode  whether  full  or  proportionally 
adjusted  is  subject  to  its  own  unique 
therapy  threshold  for  purposes  of  case- 
mix  adjusting  the  payment  for  that 
individual  patient's  resource  needs. 
This  PEP  approach  to  the  therapy 
threshold  applies  to  both  intervening 
events  of  the  beneficiary  elected  transfer 
and  the  discharge  and  return  to  the 
same  HHA  during  the  same  60-day 
episode  period. 

Comment:  Several  commenters 
suggested  the  elimination  or 
modification  of  the  proposed  policy  that 
prevents  the  PEP  adjustment  when  a 
beneficiary  elects  to  transfer  to  an  HHA 
that  is  under  common  ownership  with 
the  initial  HHA.  We  proposed  that 
transfers  among  HHAs  imder  common 
ownership  would  be  paid  as  an  imder 
arrangement  situation.  Commenters 
believed  that  the  proposed  common 
ownership  policy  should  not  apply 
when  the  transfer  was  made  because  the 
patient  moved  out  of  the  first  HHA's 
geographic  service  area  defined  by  the 
agency's  license.  Further,  commenters 
were  concerned  that  if  the  proposed 
language  regarding  common  ownership 
was  not  changed  to  conform  to  the  rules 
currently  governing  related  parties,  it 
would  be  viewed  as  an  attempt  by 
HCFA  to  pierce  the  corporate  veil  and 
offset  the  liabiUties  of  one  corporation 
against  payments  due  to  another. 

Response:  In  response  to  these 
concerns,  we  are  providing  further 
clarification  of  our  definition  of 
common  ownership  for  purposes  of  the 
PEP  adjustment  for  beneficiary  elected 
transfers.  If  an  HHA  has  a  significant 
ownership  interest  as  defined  in 
§  424.22  (Requirement  for  home  health 
services),  then  the  PEP  adjustment 
would  not  apply.  Those  situations 
would  be  considered  services  provided 
imder  arrangement  on  behalf  of  the 
originating  HHA  by  the  receiving  HHA 
with  the  ownership  interest  until  the 
end  of  the  episode.  The  common 
owTiership  exception  to  the  transfer  PEP 
adjustment  does  not  apply  if  the 
beneficiary  moved  out  of  their  MSA  or 
non-MSA  during  the  60-day  episode 
before  the  transfer  to  the  receiving  HHA. 
The  transferring  HHA  not  only  serves  as 
the  billing  agent,  but  must  also  exercise 
professional  responsibility  over  the 
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arranged-for  services  in  order  for  the 
services  provided  under  arrangements 
to  be  paid. 

Comment:  A  few  commenters 
requested  that  we  clarify  how  we  apply 
our  PEP  policy  when  a  home  health 
patient  elects  hospice  before  the  end  of 
the  episode.  The  comments  focused  on 
a  hospice  that  is  under  common 
ownership  with  the  HHA. 

Response:  If  a  patient  elects  hospice 
before  the  end  of  the  episode  and  the 
patient  did  not  experience  an 
intervening  event  of  discharge  and 
return  to  the  same  HHA,  or  transfer  to 
another  HHA  during  an  open  60-day 
episode  prior  to  the  hospice  election, 
the  HHA  receives  a  full  episode 
payment  for  that  patient.  Upon  hospice 
election,  the  beneficiary  is  no  longer 
eligible  for  the  home  health  benefit.  The 
common  ownership  restriction  for  the 
PEP  adjustment  applies  only  to  the 
relationship  between  two  HHAs 
providing  covered  home  health  services 
to  a  home  health  eligible  beneficiary. 

Comment:  A  few  commenters 
requested  clarification  of  whether  a  PEP 
adjustment  will  apply  to  the  initial  HHA 
when  a  physician  or  patient-initiated 
termination  of  home  health  services 
occurs  and  the  treatment  goals  have  not 
been  reached.  In  addition,  commenters 
further  requested  clarification  of  the 
beneficiary  elected  transfer  PEP  policy 
when  the  beneficiary  transfers  because 
the  HHA  provided  minimal  or  negligible 
services. 

Response:  To  account  for  the  situation 
when  a  patient  initiates  the  termination 
of  services  for  any  reason  and  requests 
a  transfer  to  another  HHA,  we 
developed  the  PEP  adjustment  to  assure 
that  the  patient's  freedom  of  choice  was 
honored  and  that  the  Medicare  Trust 
funds  were  protected  by  a  policy  that 
ensures  adequate  payment  levels  that 
reflect  the  time  each  HHA  served  the 
patient  under  a  transfer  situation. 
Unless  the  beneficiary  refused  further 
care  or  was  a  safety  risk  to  the  HHA 
staff,  we  do  not  envision  a  situation  in 
which  a  physician  would  terminate  care 
prior  to  the  completion  of  treatment 
goals.  However,  we  would  focus  survey 
or  medical  review  resoiuces  to 
investigate  complaints  of  minimal  or 
negligible  service  delivery  as  a 
motivating  factor  for  a  beneficiary's 
election  to  transfer  from  the  original 
HHA. 

Comment:  A  few  commenters 
suggested  that  we  allow  the  physician  to 
reinstate  the  initial  plan  of  care  rather 
than  requiring  a  new  plan  of  care  in  the 
situation  of  discharge  and  return  to  the 
same  HHA  during  the  same  60-day 
episode. 


Response:  We  are  not  adopting  this 
comment.  We  believe  that  a  new 
certified  plan  of  care  is  a  critical  feature 
of  any  episode  payment,  regardless  of 
whether  prior  treatment  goals  were  met 
and  the  patient  was  formally 
discharged.  We  do  not  believe  that  it  is 
unduly  burdensome  because  the  HHA 
will  be  receiving  access  to  an  entire  60- 
day  episode  payment.  Further,  a  patient 
that  returns  to  the  HHA  for  admission 
after  discharge  would  require  a  new 
OASIS  assessment  and  new  plan  of  care 
under  current  practice  guidelines. 

Comment:  Some  commenters  asked  if 
the  PEP  adjustment  is  applied  when  a 
patient  dies. 

Response:  A  full  episode  payment 
will  be  paid  in  the  event  of  a  patient's 
death  during  a  60-day  episode.  No  PEP 
adjustment  will  be  calculated  due  to  a 
patient's  death  during  an  episode. 

Comment:  A  few  commenters  argued 
that  the  PEP  adjustment  policy 
approach  does  not  adequately  address 
"snow  birds",  persons  who  seasonally 
migrate  from  one  place  to  another. 

Response:  We  believe  the  PEP 
adjustment  will  adequately  address  this 
situation.  As  stated  previously,  if  for 
any  reason,  a  beneficiary  elects  to 
transfer  to  another  HHA,  the  original 
HHA's  episode  payment  would  be 
proportionately  adjusted  with  a  PEP 
adjustment  to  reflect  the  time  the  HHA 
served  the  patient  prior  to  the 
intervening  event  of  the  transfer.  This 
would  include  the  "snow  bird" 
situation.  We  do  not  believe  there  is  a 
need  for  an  exception  from  the  transfer 
policy  regarding  "snow  birds".  Our  PEP 
adjustment  policy  governing  transfers 
provides  for  a  clean  slate  for  a  60-day 
episode  payment,  OASIS  assessment, 
and  certification  for  the  receiving  HHA. 
We  believe  this  is  an  equitable  approach 
to  intervening  events  during  the  60-day 
episode. 

Comment:  Commenters  argued  PEP 
adjustment  governing  discharge  and 
retiim  should  not  apply  when  there  is 
a  readmission  for  the  same  diagnosis. 
Conunenters  stated  that  the  discharge 
and  return  to  the  same  HHA  during  the 
60-day  episode  PEP  adjustment  requires 
the  goals  in  the  original  plan  of  care  to 
be  met  prior  to  discharge.  Commenters 
requested  further  clarification  of 
meeting  treatment  goals  in  the  original 
plan  of  care. 

Response:  We  will  not  provide  for 
payment  for  two  full  episodes  at  any 
time  during  a  given  certified  60-day 
episode.  If  an  HHA  discharges  a  patient, 
it  is  assumed  that  the  patient  has  met 
the  covuse  of  treatment  set  forth  in 
conjunction  with  physician  orders  in 
the  patient's  original  plan  of  care.  If  the 
patient  returns  with  the  same  diagnosis. 


it  may  not  indicate  the  same  plan  of 
care.  Even  if  the  HHRG  level  did  not 
change  upon  return,  the  patient's  initial 
discharge  indicated  completion  of  the 
origLucd  course  of  treatment.  The 
original  episode  payment  would  be 
proportionately  adjusted  to  reflect  the 
time  prior  to  discharge  with  a  PEP 
adjustment. 

/.  Significant  Change  in  Condition 
Payment  Adjustment  (SCIC  Adjustment) 
(§484.237) 

In  the  October  28,  1999  proposed  rule, 
we  proposed  a  significant  change  in 
condition  adjustment  to  recognize  the 
event  of  a  significant  change  in  patient 
condition  that  was  not  envisioned  in  the 
original  plan  of  care.  The  SCIC 
adjustment  is  calculated  as  a 
proportional  payment  reflecting  the 
time  both  before  emd  after  the  patient 
experienced  the  significant  change  in 
condition.  Billable  visit  dates  are  used 
to  calculate  the  proportional  payments. 

Comment:  Some  commenters  did  not 
support  the  use  of  billable  visit  dates 
due  to  the  potential  gaps  in  payment 
days  used  to  calculate  the  SCIC 
adjustment.  Commenters  suggested 
using  the  dates  that  the  patient  received 
comprehensive  case  management  or  all 
the  days  in  the  60-day  episode.  Many 
conunenters  suggested  the  restart  of  the 
60-day  episode  clock  due  to  the 
patient's  significant  change  in 
condition,  resulting  in  two  full  episode 
payments  or  a  prorated  payment  plus  a 
full  new  episode  payment.  Other 
commenters  suggested  that  the 
admission  to  an  inpatient  facility  should 
indicate  close  of  a  previous  episode  for 
outcome  data  collection,  similar  to  the 
PEP  proportional  payment  approach. 
Other  SCIC  comments  centered  on 
prorating  payments  based  on  visits  or 
increasing  the  SCIC  proportional 
payments  by  an  equitable  percentage 
increase  to  6ach  proportional  payment 
for  the  original  diagnosis. 

Response:  The  use  of  billable  visit 
dates  as  the  boundaries  for  the  payment 
adjustment  encourages  appropriate 
service  use  and  supports  the  delivery  of 
all  needed  care.  We  further  believe  that 
the  current  SCIC  adjustment  policy 
provides  financial  relief  to  HHAs  who 
would  otherwise  be  locked  into  a  case- 
mix  adjusted  payment  based  on  a  point 
in  time  of  the  patient's  condition  at  the 
beginning  of  the  episode.  We  will  retain 
the  current  SCIC  adjustment  policy  and 
are  not  adopting  the  commenters" 
suggestions.  The  SCIC  adjustment 
ensures  HHAs  will  have  adequate 
resources  to  meet  the  changing  patient 
needs  of  its  mix  of  patients.  The  SCIC 
adjustment  provides  HHAs  with  the 
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ability  to  meet  the  changing  resource 
needs  of  their  patients. 

Comment:  Many  commenters 
requested  clarification,  and  others 
requested  removal,  of  the  policy  set 
forth  in  the  preamble  of  the  proposed 
rule  governing  intervening  hospital 
stays  during  a  60-day  episode.  In  the 
proposed  rule,  we  stated  that  if  a  patient 
experiences  an  intervening  hospital  stay 
during  an  existing  60-day  episode  under 
an  open  plan  of  care,  then  the  patient 
would  not  have  met  all  of  the  treatment 
goals  in  the  plan  of  care.  Therefore,  the 
intervening  hospital  admission  during 
an  existing  60-day  episode  could  result 
in  a  SCIC  adjustment,  but  could  not  be 
considered  a  discharge  and  return  to  the 
same  HHA  PEP  adjustment.  Currently, 
HHAs  are  provided  the  option  to 
discharge  patients  upon  transfer  to  an 
inpatient  facility. 

Response:  We  believe  that  HHAs 
should  be  given  the  option  to  discharge 
the  patient  within  the  scope  of  their 
own  operating  policies;  however,  when 
an  HHA  discharges  a  patient  as  a  result 
of  a  hospital  admission  during  the  60- 
day  episode  that  discharge  will  not  be 
recognized  by  Medicare  for  payment 
piuposes.  Either  an  intervening  hospital 
stay  will  result  in  an  applicable  SCIC 
adjustment  or  if  the  Resumption  of  Care 
OASIS  assessment  upon  return  to  home 
health  does  not  indicate  a  change  in 
case-mix  level,  a  full  60-day  episode 
payment  will  be  provided  spanning  the 
home  health  episode  start  of  care  date 
prior  to  the  hospital  admission,  through 
and  including  the  days  of  the  hospital 
admission,  and  ending  with  the  59th 
day  from  the  original  start  of  care  date 
of  the  episode. 

Comment:  Commenters  requested 
clarification  that  the  SCIC  adjustment 
will  only  apply  in  cases  of  deterioration, 
that  is,  increased  payment  due  to  a  new 
HHRG  and  not  improvement  resulting 
in  a  possible  decrease  in  payment  for 
the  second  part  of  the  SCIC  adjustment. 

Response:  We  designed  the  SCIC 
adjustment  to  permit  the  HHA  to  adjust 
the  assessment  and  the  concomitant 
HHRG  assignment  when  the  patient's 
condition  changes  in  a  significant  way 
that  was  unanticipated  in  the  context  of 
the  initial  assessment.  The  SCIC 
adjustment  will  occur  in  both  situations 
of  significant  patient  deterioration  and 
improvement.  Excessive  use  of  the  SCIC 
adjustment  for  patient  deterioration  will 
be  monitored  under  PPS  to  ensure  the 
legitimacy  of  claims  for  increased 
payment. 

Comment:  A  few  conunenters  asked  if 
there  is  a  limit  to  the  number  of  SCIC 
adjustments  in  one  60-day  episode. 

Response:  Although  there  is  the 
clinical  possibility  of  more  than  one 


SCIC  adjustment  during  a  given  60-day 
episode,  we  believe  it  will  be  a  rare 
occurrence.  While  we  will  permit  more 
than  one  SCIC  per  episode,  providers 
who  demonstrate  a  pattern  of  multiple 
SCIC  adjustments  will  likely  be  subject 
to  review  to  assure  the  validity  of  such 
situations. 

Comment:  Several  commenters 
suggested  the  use  of  a  modified  OASIS 
assessment  for  purposes  of  SCIC 
Adjustments.  Commenters  requested 
that  we  require  only  those  OASIS  and 
other  items  necessary  for  case-mix  for 
the  determination  of  a  SCIC  adjustment. 

Response:  Totally  apart  fi'om  PPS,  the 
cmrent  protocol  governing  OASIS 
assessment  schedules,  requires  the 
complete  OASIS  assessment  at  points  in 
time  when  the  patient  experiences  a 
significant  change  in  condition.  Further, 
we  believe  it  is  necessary  to  have  all 
OASIS  items  relevant  for  outcome 
measures  to  monitor  the  use  of  SCIC 
adjustments  under  PPS.  We  are  not 
adopting  this  comment  on  the  approach 
to  SCIC  adjustments.  The  SCIC 
adjustment  provides  an  additional 
payment  adjustment  without  which  PPS 
would  have  locked  the  HHA  and  patient 
in  a  60-day  episode  payment  level 
according  to  the  patient's  status  at  the 
begiiming  of  the  60-day  episode.  We  do 
not  believe  the  completion  of  the  full 
OASIS  assessment  generates  a  cost  that 
outweighs  the  benefit  of  the  SCIC 
adjustment  from  a  payment  and  quahty 
of  care  perspective. 

Comment:  Commenters  had 
additional  questions  regarding  our 
policies  governing  the  SCIC  adjustment. 
Specifically,  commenters  asked  if 
physician  verbal  orders  would  suffice  to 
precipitate  a  SCIC  adjustment  or  would 
the  form  485  have  to  be  completed. 

Response:  The  SCIC  adjustment 
occurs  when  a  beneficiary  experiences  a 
significant  change  in  condition  during 
the  60-day  episode  that  was  not 
accounted  for  in  the  original  plan  of 
care.  In  order  to  receive  a  new  case-mix 
assignment  for  purposes  of  the  SCIC 
adjustment  payment  during  the  60-day 
episode,  the  HHA  must  complete  an 
OASIS  assessment  and  obtain  necessary 
change  orders  reflecting  the  significant 
change  in  treatment  approach  in  the 
patient's  plan  of  care.  While  the 
physician's  verbal  order  and  the 
corresponding  OASIS  reassessment  may 
precipitate  the  new  case-mix  level  and 
corresponding  pavTnent  grouping  the 
HHRG  for  the  balance  of  the  60-day 
episode,  the  SCIC  adjusted  episode,  like 
any  other  episode,  requires  a  signed 
plan  of  care  prior  to  submission  of  the 
claim  for  the  final  percentage  payment. 

Comment:  Commenters  requested 
clarification  of  whether  the  LUPA  will 


apply  in  situations  of  the  SCIC 
adjustment. 

Response:  A  SCIC  adjusted  episode 
payment  could  be  further  adjusted  to 
reflect  the  LUPA.  if  applicable. 
However,  because  a  LUPA  payment  is 
not  case-mix  adjusted,  the  SCIC  would 
have  no  payment  consequence  on  an 
episode  paid  at  the  LUPA  level.  This 
would  be  a  limited,  but  not 
inconceivable,  occurrence  that  would 
likely  be  targeted  by  medical  review. 

A'.  Case-Mix 

Caregiver  Variables  on  OASIS  Not  Used 
in  Case-Mix  System 

Comment:  In  the  proposed  rule  we 
stated  that  caregiver  variables  would  be 
omitted  from  the  case-mix  model.  Some 
commenters  were  concerned  that  failure 
to  consider  caregiver  availability  may 
result  in  inadequate  payment.  One 
commenter  stated  that  returning  to 
independence  or  assuming  care  on  a 
long-term  basis  often  depends  on  the 
patient's  support  system  or  lack  thereof. 
Commenters  stressed  that  caregiver 
availability  is  a  particularly  strong  factor 
in  rural  areas  where  patients  have  fewer 
community  supports  to  make  up  for  the 
lack  of  caregiver  assistance  in  the  home. 

Response:  In  the  proposed  rule,  we 
discussed  our  basis  for  excluding  such 
variables.  We  recognize  that  adjusting 
payment  in  response  to  the  presence  or 
absence  of  a  caregiver  may  be  seen  as 
inequitable  by  patients  and  their 
families.  To  the  extent  the  availability  of 
caregiver  services,  particularly  privately 
paid  services,  reflects  socioeconomic 
status  differences,  reducing  payment  for 
patients  who  have  caregiver  assistance 
may  be  particularly  sensitive  in  view  of 
Medicare's  role  as  an  insurance  program 
rather  than  a  social  welfare  program. 
Furthermore,  adjusting  payment  for 
caregiver  factors  risks  introducing  new 
and  negative  incentives  into  family  and 
patient  behavior.  It  is  questionable 
whether  Medicare  should  adopt  a 
payment  policy  that  could  weaken 
informal  familial  supports  currently 
benefiting  patients  at  times  when  they 
are  most  vulnerable. 

Notwithstanding  these  considerations, 
we  examined  the  usefulness  of  caregiver 
factors  but  found  them  to  be  only 
minimally  helpful  in  explaining  or 
predicting  resource  use.  A  variable  on 
the  availability  of  a  caregiver  had  no 
impact  on  average  resource  cost  (Abt 
Associates,  Second  Interim  Report, 
September  24, 1999),  and  only  a  modest 
impact  after  controlling  for  other  patient 
characteristics  (Abt  Associates,  First 
Interim  Report,  July  1998  [Revised 
December  1998]).  "This  could  result  if 
patients  who  are  able  to  remain  in  the 
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home  without  a  caregiver  are  inherently 
less  impaired  and  more  able  to  provide 
self-care  than  other  home  care  patients. 
(One  commenter  seemed  to  confirm  this 
hypothesis  in  stating  that  caregiver 
availability  can  determine  whether  a 
patient  can  safely  live  at  home.)  A 
strong  relationship  between  caregiver 
assistance  and  patient  health/functional 
status  could  make  it  difficult 
analytically  to  identify  a  cost  impact 
resulting  firom  the  caregiver's  lack  of 
availability.  As  a  technical  matter,  this 
problem  could  hinder  accurate 
incorporation  of  Cciregiver  availability 
into  the  case-mix  system,  were  it 
deemed  appropriate. 

Results  from  the  Phase  II  per-episode 
prospective  payment  demonstration 
lend  credence  to  the  limited  value  of 
caregivers  in  explaining  resoiuce  use 
under  a  PPS  system.  Evaluation  of  the 
demonstration  indicated  that  reductions 
in  service  utilization  among  PPS 
patients  were  the  same,  regardless  of 
whether  the  patient  had  other  caregiving 
(Mathematica  Policy  Research,  Inc., 
"Per  Episode  Prospective  Payment  for 
Medicare  Home  Health  Care  Sharply 
Reduces  Service  Use,"  Draft  Report, 
December  1998).  The  findings  suggest 
that,  despite  intentions  to  rely  more 
heavily  on  other  caregivers  as  a  way  of 
reducing  home  care  costs,  PPS  agencies 
did  not  target  their  service  reductions 
more  heavily  on  patients  with 
caregivers.  The  reason  for  this  outcome 
is  unclear.  (There  was  also  little  or  no 
indication  that  PPS  agencies  tried  to 
avoid  patients  without  caregivers.) 

Other  caregiver  variables  examined  in 
the  case-mix  study,  measuring 
frequency  of  assistance  and  caregiver 
health/psychosocial  status,  also 
exhibited  a  relatively  modest  impact  on 
resource  cost.  When  added  to  the 
existing  model  they  added  less  than  one 
point  to  the  model's  explanatory  power 
(R-squared)  (Abt  Associates,  Second 
Interim  Report,  September  24,  1999). 
These  findings  weaken  the  assertion 
that  failure  to  adjust  for  caregiver  factors 
could  render  payments  inadequate.  It 
should  also  be  noted  that,  based  on 
preliminary  data,  these  caregiver 
variables  did  not  have  particularly 
strong  item  reliability  (Abt  Associates, 
Second  Interim  Report,  September  24, 
1999,  Appendix  G).  Low  reliability 
means  an  assessment  item  is  prone  to 
mis-measurement.  In  measuring  case- 
mix  for  payment  purposes,  we  wish  to 
avoid,  to  the  extent  possible,  items  with 
weaker  reliability.  (We  will  continue  to 
examine  the  reliability  data  as  they  are 
finalized.) 

In  summary,  we  believe  that  in  light 
of  data  that  support  our  policy  concerns 
surrounding  caregiver  variables,  and 


their  insignificant  contribution  to 
predicting  resource  use,  these  OASIS 
items  are  not  appropriate  for  use  in  the 
case-mix  adjuster. 

Comment:  Several  commenters  urged 
us  tocontinue  to  study  the  issue  of 
caregiver  impacts,  including  further 
study  of  language  used  in  the  caregiver 
items  for  the  OASIS. 

Response:  We  will  continue  to 
examine  OASIS  caregiver  variables  and 
their  impact  as  we  analyze  national 
OASIS  and  claims  data  to  pursue 
refinements  to  the  case-mix  system. 
However,  in  the  absence  of  policy 
consensus  that  caregiver  variables  are 
appropriate  to  include,  it  would  not  be 
cost-effective  to  commission  further 
studies  of  alternative  wording  of 
caregiver-related  assessment  items. 

Variables  Identifying  Preadmission 
Location  in  the  Services  Utilization 
Dimension 

In  the  proposed  rule  we  set  forth  a 
services  utilization  dimension  within 
the  case-mix  model.  We  proposed 
including  variables  indicating  whether 
certain  inpatient  stays  occurred  in  the 
14-day  period  immediately  preceding 
the  home  health  episode.  Not  only  are 
pre-admission  inpatient  stays  a 
traditional  indication  of  need  in  clinical 
practice,  but  also  such  variables  were 
useful  correlates  of  resoiut:e  cost  in  our 
analyses  of  the  case-mix  data  (Abt 
Associates,  First  Interim  Report,  July 
1998  [Revised  December  1998],  Abt 
Associates,  Second  Interim  Report, 
September  24.  1999). 

Comment:  Several  commenters 
requested  clarification  about  the 
derivation  of  the  scores  and  severity 
grouping  in  the  services  utilization 
dimension. 

Response:  Oui  data  indicate  that  an 
acute  care  hospital  discharge  (without 
follow  up  post-acute  inpatient  stay) 
within  the  14  days  immediately 
preceding  admission  to  home  care  is 
associated  with  the  lowest  costs  during 
the  60-day  episode.  Other  research  has 
shown  similar  findings.  For  example,  in 
the  home  health  Phase  II  per-episode 
prospective  payment  demonstration 
research,  multivariate  analysis  of  home 
care  utilization  in  the  year  following 
admission  also  suggested  that  pre-home- 
care  hospital  stays  were  associated  with 
reduced  home  care  utilization.  In  the 
case-mix  data,  episodes  involving 
patients  with  no  pre-admission 
inpatient  stay  had  the  second-lowest 
cost;  episodes  involving  patients  who 
had  both  a  hospital  and  post-acute-care 
institutional  stay  (that  is,  skilled  nursing 
facility  (SNF)  or  rehabilitation  facility) 
had  the  third-lowest  cost;  and  episodes 
involving  patients  who  had  only  a  SNF 


or  rehabilitation  facility  stay  had  the 
highest  cost.  The  highest-cost  category 
(SNF  or  rehabilitation  stay  alone,  given 
a  14-day  window)  may  actually  be 
comprised  predominantly  of  relatively 
long  stays.  These  stays  appear  to  be 
indicators  for  patients  who.  upon  their 
return  home,  have  high  care  needs 
during  the  60  days  following  home 
health  admission. 

In  the  case-mix  data,  if  a  patient  who 
had  a  hospital  stay  in  the  14  days 
preceding  admission  is  evaluated  to 
need  significant  home  therapy,  then  the 
resource  costs  increase  sharply. 
Likewise,  therapy  utilization  markedly 
increased  resource  cost  for  the  episodes 
preceded  by  the  other  three  pre- 
admission locations.  Because  the 
therapy  utilization  was  to  be  considered 
simultaneously  with  the  preadmission 
location  in  the  services  utilization 
dimension,  we  examined  the  resource 
cost  according  to  eight  categories.  These 
eight  categories  are  the  four  pre- 
admission locations  (hospital  stay  alone, 
no  inpatient  hospital  or  SNF/rehab  stay, 
a  hospital-stay-plus-SNF/rehab-stay,  or 
a  SNF/rehab  stay  alone)  with  and 
without  therapy  utilization  of  at  least 
eight  hours. 

The  resulting  array  of  average 
resource  cost  indicated  that  among 
episodes  not  meeting  the  therapy 
threshold,  those  following  a  hospital 
stay,  no  inpatient  hospital  or  SNF/rehab 
stay,  or  a  hospital-stay-plus-SNF/rehab- 
stay  all  had  similar  resource  costs.  We 
assigned  increasing  scores — zero  to  2 — 
for  these  groups,  in  accordance  with  the 
trend  in  the  data  overall,  but  ultimately 
grouped  them  into  a  single  severity  level 
reflecting  their  similar  resource  costs. 
Episodes  not  meeting  the  therapy 
threshold  but  with  a  SNF/rehab  stay 
alone  were  effectively  assigned  a  score 
of  three  (from  the  combination  of 
scoring  for  the  hospital  stay  and  SNF/ 
rehab  response  categories)  and  grouped 
separately  into  the  second  severity  level, 
because  their  resource  cost  was 
significantly  higher  than  patients  with  a 
score  of  zero  to  2. 

The  remaining  two  severity  groups 
were  for  episodes  that  met  the  therapy 
threshold.  Therapy-threshold  patients 
coming  from  the  first  three  locations 
were  grouped  together  into  a  third 
severity  level  because  of  the  similarity 
in  their  resource  costs.  Scoring  for  these 
patients  again  reflected  the  overall  trend 
by  preadmission  location  (scores  of 
zero,  one,  and  two  for  hospital  stay,  no 
inpatient  hospital  or  SNF/rehab  stay,  or 
ahospital-stay-plus-SNF/rehab-stay, 
respectively)  but  included  an  additional 
four  points  to  reflect  the  cost  impact  of 
the  therapy.  High-therapy  patients  from 
the  fourth  pre-admission  location  (SNF/ 


II 
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rehab  stay  alone)  had  the  highest  costs 
of  any  group,  so  we  placed  them  in  the 
fourth  and  final  severity  category. 
Following  the  existing  scoring  logic, 
these  episodes  had  a  total  score  of  seven 
based  on  three  points  for  the 
preadmission  location  and  four  points 
for  the  therapy  need. 

Comment:  Some  commenters  stated 
that  their  own  experience  did  not 
confirm  the  relationship  between  pre- 
admission institutionad  stays  and 
resource  cost  as  indicated  in  our  case- 
mix  research  data.  Specifically, 
commenters  indicated  that  patients 
coming  from  the  hospital  are  often  more 
acutely  ill  and  resource-intensive  than 
other  patients,  particularly  patients  who 
had  no  preadmission  institutional  care. 
For  example,  these  patients  typically 
need  more  frequent  visits  and  teaching. 
As  a  result,  according  to  these 
comments,  the  case-mix  system  fosters  a 
disincentive  to  admit  post-acute- 
hospital  patients. 

Response:  The  conclusion  reached  by 
the  commenters  is  incorrect  because  the 
severity  grouping  (though  not  the 
scoring)  is  neutral  with  regard  to  pre- 
admission hospital  stays.  Patients  with 
such  stays,  as  well  as  patients  without 
any  institutional  stays,  and  patients 
with  hospital-plus-SNF/rehab  care,  are 
all  grouped  together  in  the  same  severity 
category.  The  patients  who  were 
admitted  with  only  a  SNF/rehab  stay  in 
the  previous  14  days  are  grouped  into  a 
separate  severity  category.  Within  each 
of  these  two  severity  categories,  the 
patients  meeting  the  therapy  threshold 
are  split  off  into  an  analogous  severity 
category  reserved  for  therapy  patientsi  It 
is  the  severity  category'  that  determines 
the  case-mix  weight.  (In  the  services 
utilization  dimension,  the  scoring 
system  is  simply  a  device  to  organize 
the  assessment  data  on  preadmission 
location  and  therapy  threshold.) 

Comment:  Several  commenters 
suggested  that  the  14-day  definition  for 
the  preadmission  location  on  OASIS 
actually  encompasses  a  heterogeneous 
group  of  patients,  and  that  comparison 
of  patients  admitted  to  home  care 
within  1  or  2  days  of  discharge  with 
patients  admitted  within  5  to  14  days  of 
discharge  would  reveal  a  cost 
difference. 

Response:  While  this  distinction  or 
others  related  to  the  time  since 
discharge  might  prove  useful,  the 
OASIS  assessment  does  not  provide  the 
level  of  detail  necessary  to  recognize 
any  difference.  In  analyzing  the  data 
available  to  us,  we  examined  the  cost 
separately  for  the  subset  of  patients  who 
experienced  a  SNF/rehab  stay  as  well  as 
an  acute  care  stay  (and  thus  were 
unlikely  to  be  among  the  patients 


admitted  to  home  care  within  one  to 
two  days  of  discharge).  This  subset  of 
patients  was  generally  about  as  costly  as 
the  hospital-stay-only  patients.  This 
suggests  that  in  the  absence  of  the  SNF/ 
rehab  stay,  the  agency  would  have 
otherwise  incurred  higher  resource  costs 
by  admitting  the  patient  to  home  care 
directly  from  the  acute-care-hospital. 
The  timing  of  the  home  health 
admission  is  to  some  extent  correlated 
with  SNF  use,  which  in  t\im  may  be 
correlated  with  case  severity.  Under 
these  conditions,  it  may  be  difficult  to 
quantify  a  suspected  relationship 
between  the  timing  of  the  admission 
and  resource  use.  (This  is  similar  to  the 
comment  noted  earlier  concerning 
caregiver  variables;  that  is,  a  variable 
such  as  caregiver  availability  or  SNF  use 
may  tend  to  offset  resource  cost  for 
particularly  costly  patients,  making  it 
difficult  to  observe  the  relationship 
between  these  patients'  severity  and 
their  presumed  costliness.)  We  will 
continue  to  examine  this  issue  in  the 
future  using  claims  and  linked  OASIS 
data. 

Comment:  Another  conunent  stated 
that  paying  a  higher  rate  for  patients 
experiencing  a  pre-episode  SNF  or 
rehab  stay  puts  rural  agencies  at  a 
disadvantage,  because  many  patients 
elect  to  return  directly  home  from  the 
hospital  due  to  a  shortage  of  post-acute 
institutional  care  facilities. 

Response:  As  stated  earlier,  three  pre- 
admission location  categories  are  all 
grouped  in  the  same  severity  level.  The 
fourth  category  was  grouped 
separately — patients  experiencing  only  a 
SNF/rehab  stay  within  the  previous  14 
days.  As  we  noted  in  the  proposed  rule, 
these  patients  likely  experienced  a 
relatively  long  SNF  stay,  which  appears 
to  be  an  indicator  for  exceptionally  high 
case  severity.  Whether  such  cases  from 
rural  areas  systematically  fail  to  be 
placed  appropriately  in  post-acute-care 
institutions  deserves  further  study.  Our 
impact  analysis  suggests,  however,  that 
rural  agencies  will  experience  payment 
increases  imder  PPS  (see  Table  11). 
Examination  of  payment-to-cost  ratios 
in  the  Abt  case-mix  data  also  suggests 
that  rural  agencies  will  experience 
payments  under  the  PPS  system  that 
exceed  their  historical  cost  levels 
(Second  Interim  Report,  September  24, 
1999). 

Comment:  One  commenter  stated  that 
recent  hospitalization  affects  the  plan  of 
care,  particularly  witlfln  the  first  30 
days.  We  also  received  a  comment 
noting  the  costliness  of  care  for 
"chronic,  long-term"  patients  coming 
fi-om  the  community  as  their  pre- 
admission location,  but  with  high 
clinical  and  functional  severity. 


Response:  We  emphasize  that  the 
resource  cost  used  to  develop  the  case- 
mix  system  was  measured  over  the 
patient's  first  60  days  under  the  care  of 
the  HHA.  Thus,  it  is  entirely  possible 
that  patients  with  contrasting  pre- 
admission locations  could  have  similar 
total  resource  costs  albeit  with  different 
care  trajectories.  For  example,  for 
relatively  healthy  patients  who  are 
bound  for  recovery  from  an  acute 
illness,  and  who  may  therefore  be 
discharged  from  home  care  fairly  soon 
after  a  short,  intensive  period  of 
teaching  and  support,  the  total  60-day 
resource  cost  may  be  comparable  to  the 
cost  for  certain  chronically  ill  patients 
who  have  less-intensive  but  more 
sustained  needs  over  the  course  of  the 
60-day  episode. 

Comment:  A  commenter  urged  us  to 
revise  the  services  utilization  scoring  of 
OASIS  item-M0170  because  a  patient 
coming  fi'om  the  community  is  similar 
in  resource  need  to  one  coming  from  a 
rehabilitation  hospital  or  SNF,  but  they 
have  different  scores  on  the  services 
utilization  category. 

Response:  We  have  not  revised  the 
scoring  of  M0170  because  the 
combination  of  scoring  for  MOl  70,  lines 
1,  2,  and  3,  allows  for  differentiation 
between  SNF  or  rehabilitation  patients 
with  and  without  hospital  discharge. 
This  distinction  is  important  in  case- 
mix  system  grouping. 

Comment:  Commenters  also  indicated 
concern  about  the  acciuacy  of  reporting 
on  the  OASIS  for  the  preadmission 
location. 

Response:  We  agree  that  assessing 
clinicians  may  have  difficulty  in  some 
instances  obtaining  accurate  data  on  the 
type  of  institution  and  the  dates  of 
discharge.  The  fact  that  the  severity 
levels  in  the  services  utilization 
dimension  are  neutral  with  respect  to 
most  pre-admission  location  scenarios 
partially  mitigates  this  concern. 
Assessing  clinicians  would  be  well- 
advised  to  confirm  information  with 
multiple  sources  (for  example,  the 
patient,  family,  referring  physician, 
local  hospital)  to  ensure  its  accuracy. 
The  clinician  may  also  ask  to  see  the 
patient's  discharge  instructions. 
Virtually  all  institutional  stays  that 
require  ascertainment  for  case-mix 
purposes  are  covered  by  Medicare.  The 
National  Claims  History  and  other  data 
bases  eventually  record  these  events, 
potentially  affording  Medicare's  fiscal 
intermediaries  opportunities  for 
reviewing  case-mix  accuracy  on  a  post- 
pay  basis.  We  will  instruct  die  fiscal 
intermediaries  to  take  into  consideration 
the  challenges  faced  by  agencies  in 
accurately  reporting  the  preadmission 
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location,  and  formulate  review  policies 
accordingly. 

Comment:  A  conunenter  expressed 
concern  that  preadmission  location 
variables  are  a  matter  of  timing  for  a 
service  rather  than  a  measure  of  acuity. 
The  commenter  questioned  why  a  SNF 
discharge  16  days  before  would  differ 
from  one  14  days  before  home  health 
admission. 

Response:  The  preadmission  location 
item  M0170  was  originally  included  in 
OASIS  as  one  of  many  variables  useful 
for  risk  adjusting  outcome  measures.  A 
recent  institutional  stay  (discharge 
within  two  weeks)  continues  to  be  a 
frequent  event  preceding  home  care. 
The  two-week  definition  is 
unambiguous,  and  has  proven  statistical 
impact  in  both  a  case-mix  and  outcomes 
research  context.  Using  a  longer  recall 
period  would  present  measurement 
problems  and  would  be  less  helpful  in 
explaining  resource  use. 

Comment:  A  commenter  stated  that 
the  OASIS  item  on  prior  location 
{M0170)  creates  an  artificial  distinction 
between  patients  who  received  care  in 
a  rehabilitation  wing  of  an  acute  care 
hospital  and  patients  who  received  care 
in  a  rehabilitation  facility. 

Response:  OASIS  instructions  define 
a  rehabilitation  facility  as  a  freestanding 
rehabilitation  hospital  or  a 
rehabilitation  distinct  part  unit  of  a 
general  acute  care  hospital.  Therefore,  a 
rehabilitation  wing  (that  is,  distinct  part 
unit)  is  included  in  the  OASIS 
rehabilitation  facility  definition. 

Comment:  A  commenter  stated  that 
the  language  regarding  nursing  facilities 
was  inconsistent  between  Table  7  in  the 
proposed  rule  and  OASIS.  A  related 
comment  suggested  that  we  clarify  the 
response  categories  in  OASIS  item 
number  MO170  to  distinguish  between 
stays  in  skilled  nursing  facilities  and 
extended  care  facilities. 

Response:  We  are  revising  the  OASIS 
MO170  response  categories  to  allow 
separate  reporting  of  skilled  nursing 
facility  discharges  within  the  previous 
14  days.  This  change  will  resolve  the 
inconsistency. 

Comment:  A  commenter  requested 
clarification  of  Case  1  in  the  proposed 
rule  (page  58179)  and  asked  whether  the 
case  information  or  Table  7  is  correct. 

Response:  We  apologize  for  this  error 
in  the  case  description.  The  Service 
Dimension  should  have  read  "Service 
Domain=4  (therapy  more  than  8 
hours)." 

Comment:  A  commenter  stated  that 
there  should  be  much  less  emphasis  on 
where  the  patient  is  located  and  more 
on  the  patient's  clinical  needs. 

Response:  We  included  preadmission 
location  information  in  the  services 


utilization  dimension  because  it  has 
traditionally  been  associated  with 
variation  in  home  care  services 
utilization,  and  in  our  case-mix  research 
it  helped  to  explain  variation  in  home 
care  resource  use.  We  do  not  believe  the 
case-mix  system  places  excessive 
emphasis  on  this  type  of  predictor 
variable.  Clinical  needs  are  addressed  in 
the  clinical  dimension. 

Variables  Measiuing  Therapy 
Utilization  in  the  Services  Utilization 
Dimension 

To  ensure  that  patients  who  require 
therapy  would  maintain  their  access  to 
appropriate  services  under  the  HHA 
prospective  payment  system,  in  the 
proposed  rule  we  grouped  patients 
according  to  their  therapy  utilization 
status.  Specifically,  we  defined  a 
therapy  threshold  of  at  least  eight  hours 
of  combined  physical,  speech,  or 
occupational  therapy  over  the  60-day 
episode,  to  identify  high  therapy  cases. 
We  proposed  a  threshold  of  eight  hours 
of  therapy  based  on  clinical  judgment 
about  the  level  of  therapy  that  reflects 
a  clear  need  for  rehabilitation  services 
and  that  would  reasonably  be  expected 
to  result  in  meaningful  treatment  over 
the  couxse  of  60  days.  Subsequently, 
further  development  and  refinement  of 
the  Abt  case-mix  model  assumed  this 
threshold  as  part  of  the  grouper  logic. 

The  15-minute- increment  billing 
requirement  in  principle  allows  the 
RHHl  payment  system  to  verify  the  case- 
mix  therapy  threshold.  However,  there 
is  uncertainty  about  the  completeness 
and  accuracy  of  the  15-minute 
reporting.  This  led  us  to  propose  that, 
pending  resolution  of  this  issue,  the 
therapy  threshold  be  expressed  in  a 
defined  number  of  visits.  Returning  to 
the  resource  use  data  of  the  Abt  study, 
we  determined  that  on  average  a  therapy 
visit  lasted  approximately  48  minutes. 
This  implies  that  on  average  eight  hours 
of  therapy  would  be  exhausted  in  10 
visits. 

Comment:  Several  commenters  urged 
us  to  change  the  conversion  to  eight 
visits  to  be  consistent  with  current  cost 
reporting  and  salary  equivalency 
practice  equating  one  visit  to  one  hour. 
Commenters  suggested  that,  without 
such  a  change,  the  proposal  effectively 
reduces  therapy  payments.  Some 
commenters  argued  that  a  conversion  to 
eight  visits  (or  fewer — other  commenters 
proposed  six  visits  and  four  visits) 
would  compensate  for  excluding  time 
spent  on  a  case  outside  of  the  home 
from  the  calculation  of  resource  cost  in 
the  Abt  study.  In  addition,  commenters 
pointed  out  that  some  patients  will 
achieve  eight  or  more  hours  in  fewer 
than  10  visits,  so  HCFA  should 


recognize  that  the  therapy  threshold  has 
been  met  as  soon  as  the  eight  hours  are 
achieved. 

Response:  We  see  no  reason  to 
associate  the  cost  reporting  and  salary 
equivalency  practices  with  the 
independent,  congressionally  mandated 
15-minute-increment  reporting 
requirement.  The  origin  of  this 
requirement  was  Congress's  intent  that 
adequate  data  be  available  to  both 
develop  and  refine  the  HHA  prospective 
payment  system.  We  see  these  data 
potentially  as  key  resources  for 
improving  the  case-mix  system  in  the 
future.  Upon  linking  the  claims  with  the 
OASIS  assessments,  a  data  resource 
comparable  to  the  Abt  case-mix  study 
data  will  be  available  for  research 
purposes.  This  resource  promises  to 
improve  upon  the  Abt  data  by  virtue  of 
the  large  sample  sizes  it  would  provide. 
Many  suggestions  from  commenters  for 
improvements  that  need  study  can  be 
pursued  once  these  data  are  assembled. 
We  believe  there  are  advantages  to  the 
continued  gathering  of  1 5-minute  billing 
information.  We  urge  home  health 
agencies  to  continue  their  diligent 
collection  of  these  data  so  that 
eventually  the  therapy  threshold  can  be 
used  as  originally  defined — in  terms  of 
time  spent  in  the  home,  not  visits. 

The  PPS  pricer  developed  for  the  first 
year  of  PPS  will  determine  the  case-mix 
adjustment  based  on  the  10- visit 
threshold  without  consideration  of  the 
15-minute-increment  billing  data  on  the 
claim.  Upon  analysis  of  national  claims 
data  under  PPS,  we  will  determine 
whether  the  pricer  should  be  changed  to 
take  into  account  information  from  the 
15-minute-increment  reporting.  We  are 
concerned  that  counting  visits  rather 
than  hours  to  satisfy  the  therapy 
threshold  in  the  case-mix  groupings 
could  become  a  source  of  potential 
abuse.  Therefore,  if  we  identify 
providers  whose  therapy  visits  are 
systematically  and  significantly  shorter 
than  the  48-minute  standard,  yet  meet 
the  10-visit  threshold,  we  will  examine 
such  cases  and  reduce  the  case-mix 
assigiunent  if  evidence  documents  that 
therapy  hours  were  well  below  the  8- 
hour  threshold. 

The  commenters'  suggestion  that  we 
compensate  for  excluded  time  spent 
outside  the  home  by  adopting  a  lower 
therapy  threshold  does  not  resolve  a 
significant  issue  that  requires  further 
study.  The  commenters'  proposal  can 
result  in  diminished  payment  acciuacy, 
because  the  relative  weights  are  based 
on  groups  defined  from  the  8-hour 
threshold.  If,  over  time,  the  composition 
of  the  therapy  groups  shifts  to  lower- 
cost  patients,  the  relative  weights  would 
need  to  be  adjusted  accordingly. 
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If  we  adopted  a  lower  therapy 
threshold  or  a  graduated  threshold,  as 
some  commenters  suggested,  we  believe 
the  result  would  be  an  increase  in  the 
incentive  to  maximize  payment  by 
manipulating  the  delivery  of  therapy. 
Comments  proposing  that  Medicare 
prorate  the  therapy  factor  in  transfer  or 
in  cases  where  the  therapy  utilization  is 
spread  over  more  than  one  episode, 
present  problems  for  this  reason  as  well. 
The  comment  suggesting  that  the 
therapy  factor  be  prorated  when 
utilization  is  spread  over  more  than  one 
episode  appears  to  reflect  a 
misunderstanding  of  our  intent  to  have 
the  therapy  threshold,  as  applied  within 
the  60-day  episode,  target  patients  with 
significant  therapy  needs.  The  rationede 
for  recognizing  a  therapy  utilization 
factor  is  to  ensure  that  agencies  will  be 
adequately  compensated  for  delivering 
this  high-cost  service,  thus  preserving 
access  for  patients  with  therapy  needs. 
It  is  the  same  rationale  that  underlies 
case-mix  adjustment  itself.  Payment 
weights  for  groups  containing  patients 
whose  therapy  utilization  is  spread  over 
multiple  episodes  reflect  the  reduced 
resoiux:e  costs  of  these  patients  per  each 
60-day  episode.  As  discussed 
previously,  in  a  PEP  situation  (for 
example,  a  transfer),  the  therapy 
threshold  is  separately  measured  for  the 
proportional  episode  and  the  new 
episode  resulting  from  the  beneficiary 
elected  transfer.  In  the  SCIC  situation, 
the  therapy  threshold  applies  to  the 
total  therapy  visits  provided  to  the 
beneficiary  during  the  episode  both 
before  and  after  the  significant  change 
in  condition  occurred. 

Further  suggestions  that  skilled 
niu-sing  time  as  well  as  aide  time  be 
measured  and  treated  the  same  as 
therapy  hours  would  also  seem  to 
reinforce  these  undesirable  incentives, 
as  skilled  musing  visits  make  up  the 
single  largest  discipline  category  in 
home  health  care,  and  aide  visits  the 
second  largest,  with  both  far 
outweighing  therapy  visits. 

Comment:  Several  commenters 
questioned  the  decision  to  use  a  therapy 
threshold  in  the  case-mix  adjustment 
system. 

Response:  We  recognize  that,  as  we 
indicated  in  the  proposed  rule,  using  a 
utilization  variable  such  as  the  therapy 
measure  is  susceptible  to  manipulation. 
However,  currently  our  best  available 
data  requires  us  to  rely  in  part  on  the 
therapy  measure.  Without  it,  we  cannot 
achieve  the  preferred  level  of  payment 
accuracy,  notwithstanding  its  potential 
susceptibility  to  manipulation.  We  note 
that  the  case-mix  system  for  home 
health  is  similar  to  the  other  major 
Medicare  case-mix  systems,  in  that 


these  others  also  use  measiues  of 
treatment  planned  or  received.  We  will 
continue  to  review  the  use  of  a 
utilization  variable  in  this  system  over 
the  long  term. 

Comment:  We  received  several 
suggestions  from  commenters  that 
amounted  to  changing  the  group 
assignment  for  certain  types  of  patients 
so  that  the  payment  weights  for  these 
patients  would  be  comparable  to  or  even 
higher  than  the  existing  therapy-group 
weights.  For  example,  one  suggestion 
was  to  awjird  points  to  the  services 
utilization  dimension  when  the  patient 
is  assessed  at  the  highest  level  of  the 
clinical  and  functional  dimensions. 
Another  suggestion  was  to  add  points  to 
the  services  utilization  dimension  when 
the  patient  is  a  user  of  multiple 
therapies,  perhaps  by  defining  a  fifth 
severity  level  within  the  services 
utilization  dimension. 

Response:  We  appreciate  these 
comments  as  they  will  aid  us  as  we 
further  refine  the  case-mix  model.  At 
this  time,  however,  it  is  not  clear  that 
such  changes  would  provide  a 
satisfactory  remedy  for  the  problems  the 
commenters  have  raised.  In  deciding  on 
the  basic  structiiral  characteristics  of  the 
case-mix  system,  we  had  to  balance 
clinical  acceptability,  complexity,  and 
technical  issues,  such  as  the  feasibility 
of  estimating  payment  weights  from 
varying  group  sample  sizes.  Thus, 
suggestions  that  imply  a  larger  number 
of  groups  must  be  evaluated  in  terms  of 
their  potential  to  impact  the  accuracy  of 
the  payment  weights,  the  system's 
clinical  logic  add  to.  not  lessen,  the 
complexity  of  administering  the  system. 
Any  grouping  changes  potentially  affect 
the  entire  array  of  payment  weights 
because  they  are  relative  values. 

Comment:  One  commenter  stated  that 
it  will  be  very  difficult  for  agencies  to 
comply  with  the  requirement  to  project 
the  number  of  therapy  hours  at  the  start 
of  care,  because  physicians'  orders  in 
the  plan  of  care  do  not  typically  indicate 
the  number  of  anticipated  therapy  hours 
or  visits. 

Response:  The  Home  Health 
Certification  and  Plan  of  Care  (HCFA 
485)  requires  the  physician  orders  to 
specify  the  amount,  frequency,  and 
duration  for  disciplines  and  treatments. 
We  expect  agencies  to  make  the 
projection  from  these  orders. 

Comment:  A  commenter  sought 
confirmation  that  the  reconciliation  of 
projected  therapy  use  with  actual 
therapy  services  furnished  during  the 
60-day  episode  has  the  potential  to 
either  decrease  or  increase  final 
payment. 

Response:  The  commenter  is  correct. 
The  final  payment  may  increase  or 


decrease  in  response  to  a  difference 
between  the  therapy  projected  at  the 
start  of  care  and  the  therapy  received  by 
the  patient  by  the  end  of  die  60-day 
episode. 

Comment:  A  commenter  stated  that 
the  Phase  II  per-episode  prospective 
payment  demonstration  research 
indicated  barriers  to  occupational 
therapy  (OT)  services  under  PPS.  The 
commenter  recommended  that  we 
consider  a  more  interdisciplinary 
approach  to  OASIS  so  occupational 
therapy  would  not  be  underutilized. 

Response:  The  therapy  threshold  in 
the  case-mix  adjuster  is  based  on  all 
three  therapy  disciplines  combined.  The 
design  of  the  demonstration  did  not 
include  a  case-mix  adjuster  with  a 
therapy  threshold  of  any  sort.  It  does  not 
necessarily  follow  that  the  national  PPS 
would  introduce  a  barrier  to  OT 
services. 

Comment:  A  commenter 
recommended  that  therapists  should 
assess  the  patient's  functional  status  to 
minimize  errors  in  measurement.  In 
addition,  the  commenter  believes 
monitoring  will  be  needed  to  prevent 
payment  incentives  from  distorting 
functional  assessment  measurements. 

Response:  We  expect  that  agencies 
will  measure  functional  status  as 
accurately  as  possible,  consistent  with 
incentives  for  efficiency  in  the 
prospective  payment  system.  We  have 
no  authority  to  mandate  functional 
status  assessment  by  a  particular 
discipline.  We  agree  that  medical 
review  activities  should  include  review 
of  functional  assessment  results. 

Comment:  A  commenter  stated  that, 
as  a  result  of  the  therapy  threshold,  the 
case-mix  system  vdll  divert  utilization 
of  the  home  health  benefit  away  from 
the  frail  elderly  and  in  favor  of  the 
short-term  patient. 

Response:  It  is  not  our  intention  to 
change  access  under  the  home  health 
benefit  through  a  case-mix  adjusted 
prospective  payment  system.  Moreover, 
the  payment  for  continuous  60-day 
episodes  of  care  under  PPS  will  be  more 
conducive  to  the  care  of  longer  stay 
patients  than  the  current  interim 
payment  system.  We  expect  that 
evaluations  of  the  system's  impact  will 
study  the  question  raised  by  this 
commenter. 

Comment:  A  commenter 
recommended  standardizing  therapy 
visits  in  hours  or  15-minute  increments 
to  meet  the  current  statutory 
requirements  of  section  4603  of  the  BBA 
that  specify  that  home  health  visits  are 
reported  in  15-minute  increments. 

Response:  We  have  not  accepted  this 
reconunendation.  We  believe  this  would 
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restrict  agencies'  ability  to  manage  care 
efficiently. 

Comment:  One  commenter  was 
concerned  about  the  high  relative 
payment  weight  associated  with 
therapy-threshold  case- mix  groups,  and 
because  of  this  concern,  questioned 
whether  the  Abt  Associates  sample  was 
representative  of  agencies  in  the 
industry  offering  therapy  programs. 

Response:  The  Abt  Associates  sample 
used  to  develop  the  case-mix  groups 
was  selected  to  be  representative  of 
national  service  delivery  patterns.  The 
90  participating  agencies  were  selected 
from  all  four  census  regions  of  the 
country,  from  among  different 
ownership  categories  (freestanding  for- 
profit,  freestanding  voluntary/private 
nonprofit;  hospital-based;  and 
government),  from  both  urban  and  riu-al 
areas,  and  from  among  agencies  with 
high,  medium,  or  low  practice  patterns 
(as  measured  by  the  number  of  visits 
per-episode  in  1995).  As  we  note 
elsewhere  in  this  rule,  in  our 
subsequent  analysis  of  OASIS  data  and 
utilization  data  for  the  nation  as  a 
whole,  we  have  found  that  these 
agencies  on  average  appear  to  resemble 
the  nation  closely.  We  have  no  reason 
to  believe  that  their  therapy  service 
delivery  is  unusual  and  would  result  in 
an  inaccurate  relative  weight  for 
therapy-threshold  cases. 

Wound  Care  Patients 

Comment:  Many  commenters  argued 
that  services  for  many  wound  patients 
would  be  inadequately  reimbxused 
under  the  proposed  case-mix  system. 
One  often  cited  reason  was  the  high  cost 
of  wound  supplies  for  some  patients. 
Some  commenters  recommended  that 
woimd  supplies  costs  should  be  directly 
reimbursed,  rather  than  being  bundled 
into  the  episode  payment. 

Response:  We  nave  not  adopted  this 
recommendation.  We  have  no  statutory 
authority  to  unbiuidle  the  wound 
supplies  costs.  All  supplies  costs  are 
now  in  the  base  costs  used  in 
determining  the  payment  amount.  As 
we  note  in  our  response  to  comments  on 
omission  of  time  spent  outside  the  home 
from  the  calculation  of  resource  costs, 
the  current  system  of  relative  weights 
assumes  that  the  omitted  costs  are 
directly  proportional  to  time  spent  in 
the  home.  We  will  consider  methods  for 
testing  this  assiunption,  including  the 
impact  on  wound  care  reimbursement. 
Case-mix  model  revisions,  adopted  in 
response  to  comments  concerning 
wound  care  patients,  have  resulted  in 
increased  payments  for  wound  care 
patients.  These  are  described  below  and 
in  the  section  on  changes  to  the  case- 
mix  model. 


Comment:  Several  commenters  noted 
that  the  clinical  dimension  does  not 
address  wounds  from  trauma. 

Response:  In  response  to  this 
comment,  we  have  added  a  variable  to 
identify  trauma  and  burn  patients  who 
have  wounds.  This  variable  is  now 
included  in  the  clinical  dimension.  If  a 
patient  has  a  primary  diagnosis  of 
trauma  or  bums  and  OASIS  item  M0440 
indicates  that  there  is  a  woimd,  the 
clinical  score  is  increased  by  21  points. 

Comment:  A  commenter 
recommended  that  the  scoring  for 
pressure  ulcers  in  the  clinical 
dimension  should  take  into  account 
their  number,  size,  condition,  or 
complexity. 

Response:  The  clinical  dimension  in 
the  proposed  rule  took  into  account  the 
stage  of  the  most  problematic  observable 
pressure  ulcer,  if  any.  OASIS  does  not 
record  the  size  of  pressure  ulcers.  The 
assessment  covers  the  number  of 
pressure  ulcers  at  each  stage.  The  status 
of  the  most  problematic  observable 
pressure  ulcer  is  also  reported.  These 
stage  and  status  measiu^s  are  intended 
to  measxue  the  condition  and 
complexity  of  the  pressure  ulcers. 

In  accordance  with  the  comments  on 
pressure  ulcers,  we  re-examined  the 
impact  of  the  pressure  ulcer  stage  and 
status  variables,  and  the  number  of 
pressure  ulcers  by  stage,  in  the  Abt  data. 
We  analyzed  a  newly  available  larger 
learning  sample  of  11,503  episodes.  As 
a  result  of  these  analyses,  we  identified 
a  statistically  significant  score  to  add  to 
the  clinical  dimension  score  if  the 
number  of  pressure  ulcers  at  stage  three 
or  four  is  two  or  more.  This  variable  is 
now  included  in  addition  to  the  original 
variable  measiuing  the  stage  of  the  most 
problematic  pressure  ulcer.  It  adds  1 7 
points  to  the  clinical  score.  As  in  our 
earlier  investigations,  the  status  of  the 
most  problematic  observable  pressure 
ulcer  did  not  contribute  significantly  to 
the  model  after  the  other  variables  were 
included.  As  we  continue  to  study 
revisions  to  OASIS,  we  will  consider 
including  additional  data  on  such 
factors  as  the  size  of  pressiu-e  ulcers. 

Comment:  Several  commenters 
indicated  that  wound  variables  should 
be  more  detailed  to  provide  better 
reimbursement  for  wound  patients  who 
score  low  on  the  clinical  dimension  but 
nevertheless  incvu  high  costs.  For 
example,  a  commenter  stated  that  if  a 
stasis  ulcer  status  is  early/partial 
granulation,  no  points  are  given,  but  this 
does  not  make  sense  if  the  goal  is  to  heal 
the  wound.  Another  commenter 
recommended  that  early /partially 
granulating  stasis  ulcers  should  be  given 
24  points  to  make  the  case-mix  system's 


treatment  of  stasis  ulcers  consistent 
with  its  treatment  of  surgical  wounds. 

Response:  In  addition  to  analyses  on 
pressure  ulcers  (described  above),  we  re- 
examined the  definition  of  the  case-mix 
variables  for  the  status  of  stasis  ulcers 
and  surgical  wounds.  We  used  the 
newly  available  larger  learning  sample 
of  11,503  episodes.  As  a  result,  we  have 
identified  separate  score  values  to  add 
to  the  clinical  dimension  for  early/ 
partial  granulation.  These  scores  are  14 
and  7  for  the  early/partially  granulating 
most  problematic  stasis  ulcer  and  early/ 
partially  granulating  most  problematic 
surgical  wound,  respectively.  Revised 
scores  for  the  most  problematic 
nonhealing  stasis  ulcer  and  most 
problematic  nonhealing  surgical  woimd 
are  22  and  15,  respectively. 

In  further  attempts  to  more  accurately 
measure  the  severity  of  wound  patients, 
we  investigated  interactions  between 
wound  severity  and  several 
comorbidities  (for  example,  diabetes) 
and  immobility,  but  statistical  results 
generally  did  not  support  including 
such  interactions  as  additional  score- 
bearing  variables.  In  future  work 
refining  the  case-mix  model,  we  plan  to 
use  national  claims  and  OASIS  data  to 
continue  investigating  comorbidities. 
Agencies  could  assist  such  efforts  by 
reporting  diagnosis  codes  on  OASIS  at 
the  complete  four-digit  or  five-digit 
level,  as  recommended  by  the  official 
coding  guidelines. 

Comment:  One  commenter  reasoned 
that  costly  wound  patients,  especially 
severe  pressure  ulcer  patients,  often 
may  receive  additional  points  in  the 
clinical  dimension  for  other  problems 
(for  example,  diabetes  or  vision 
problems),  but  there  is  no  recognition  in 
the  case-mix  system  for  a  sum  of  clinical 
points  exceeding  27.  In  a  similar  vein, 
another  commenter  recommended 
creating  a  fifth  severity  level  in  the 
clinical  dimension  to  increase  payments 
for  severe  wound  patients. 

Response:  In  addition  to  refining 
measures  for  pressure  ulcers,  stasis 
ulcers,  and  surgical  wounds,  in  a  further 
effort  to  improve  payment  accuracy  for 
wound  patients,  we  have  revised  the 
case-mix  system  by  re-defining  the 
clinical  severity  score  intervals.  The 
revised  score  intervals  are  as  follows: 
minimal  severity:  0-7;  low  severity':  8- 
19;  moderate  severity:  20—40;  high 
severity:  41+.  The  relative  frequencies 
in  the  Abt  sample  for  the  revised 
clinical  severity  levels  are  30  percent, 
36  percent,  28  percent,  and  6  percent, 
for  minimal,  low,  moderate,  and  high 
clinical  severity,  respectively.  (In  the 
proposed  rule,  the  corresponding 
percentages  were  30  percent,  30  percent, 
23  percent,  17  percent)  This  change  has 
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generally  resulted  in  higher  case-mix 
relative  weights  for  the  case-mix  groups 
involving  moderate  and  high  clinical 
severity.  It  has  also  resulted  in  a  wider 
range  of  weights  for  therapy-threshold 
case-mix  groups  and  non-therapy- 
threshold  case-mix  groups.  We  have  not 
added  a  fifth  level  of  clinical  severity. 
Given  the  array  of  the  clinical  scores  in 
the  sample,  the  amount  of  sample  data 
available,  and  our  objective  of 
administrative  feasibility,  at  this  time 
we  believe  that  foiu  clinical  severity 
levels  is  an  appropriate  structure  for  the 
case-mbc  model. 

Comment:  In  commenting  on  the 
status  of  wound  care  patients  under  the 
case-mix  system,  several  commenters 
specifically  stated  that  ser.ices  for  daily 
care  wound  patients  would  be 
inadequately  reimbursed  under  the 
proposed  rule.  Some  commenters 
recommended  that  we  add  a  variable  to 
the  services  utilization  dimension  that 
recognizes  skilled  nursing  hours, 
analogous  to  our  use  of  therapy  hours  in 
the  services  utilization  score.  They 
suggested  that  this  would  be  a  way  to 
remedy  inadequate  payment  for  daily 
wound  care  patients  while  recognizing 
the  skilled  wound  treatments  that 
contribute  to  their  higher  costs. 

Response:  The  wound  care  patient 
must  be  deemed  eligible  for  the 
Medicare  Home  Health  Benefit  which 
dictates  that  the  skilled  musing  care  be 
provided  on  an  "intermittent"  basis,  as 
required  by  sections  1814(a)(2)(C)  and 
1835(a)(2)(A).  The  "intermittent"  skilled 
care  provided  must  be  either  provided 
or  needed  on  fewer  than  7  days  each 
week  or  less  than  8  hours  of  each  day 
for  periods  of  21  days  or  less  (with 
extensions  in  exceptional  circumstances 
when  the  need  for  additional  care  is 
finite  and  predictable).  The  need  for 
skilled  nursing  care  for  a  wound  care 
patient  on  a  continuing  basis  is 
contingent  upon  evidence  dociunented 
in  the  patient's  record  that  the  wound 
is  improving  in  response  to  the  wound 
care  provided.  It  is  neither  reasonable 
nor  medically  necessary  to  continue  a 
given  type  of  wound  care  if  evidence  of 
wound  improvement  cannot  be  shown. 

For  the  following  reasons,  we  are  not 
accepting  the  recommendation  that 
skilled  nursing  hours  be  treated 
comparably  with  therapy  hours  in  order 
to  address  the  needs  of  costly  wound 
care  patients.  First,  as  described 
previously  concerning  changes  to  the 
case-mbc  system,  we  have  made 
additions  and  modifications  to  the 
clinical  dimension  in  an  attempt  to 
better  capture  variations  in  clinical 
severity  associated  with  wound  care 
patients.  Second,  we  are  concerned  that 
adopting  an  additional  utilization-based 


measure  strongly  compromises  the 
intention  of  home  health  payment 
reform  to  move  away  from  a  cost-based 
system.  Finally,  we  are  also  concerned 
that  in  some  instances  extended  wound 
care  episodes  may  reflect  inattention  to 
the  statutory  eligibility  requirement 
regarding  "finite  and  predictable"  need, 
and  to  our  policy  that  continuing 
wound  care  must  be  efficacious.  We 
will,  however,  continue  reviewing  the 
OASIS  wound  measures  and  the  case- 
mix  system's  ability  to  adequately 
reflect  the  needs  of  woimd  care  patients. 

Daily  Insulin  Injection  Patients 

Comment:  Many  commenters 
identified  diabetic  patients  requiring 
daily  insulin  injection  as  a  group  similar 
to  daily  wound  care  patients  in  terms  of 
their  extraordinary  costs.  They 
maintained  that  such  patients  might 
experience  access  barriers  because  the 
case-mix  system  does  not  account  for 
their  extraordinary  care  needs.  They 
further  indicated  that  the  proposed 
outlier  payment  methodology  would  not 
necessarily  result  in  payments  adequate 
to  compensate  agencies  for  the  cost  of 
these  patients. 

Response:  The  OASIS  does  not 
provide  information  allov«ng  accurate 
identification  of  these  diabetic  patients. 
Dculy  insulin  patients  appear  to  be  a 
heterogeneous  group,  some  of  whom 
can  be  taught  self-injection.  There  are 
no  variables  on  the  OASIS  assessment 
that  clearly  distinguish  such  patients 
from  others  unable  or  unwilling  to  self- 
inject.  As  the  outlier  payment  is 
intended  to  compensate  for  difficulties 
in  case-mix  measures,  we  have 
determined  that  daily  insulin  injection 
patients  are  likely  candidates  for  outlier 
payments.  We  assiune  that  daily 
injection  visits  tend  to  be  low-cost 
visits,  so  it  is  likely  that  outlier 
payments  will  be  adequate  for  many 
daily  insulin  patients. 

Diagnoses  Included  and  Excluded  From 
the  Clinical  Dimension 

Comment:  The  case-mix  system 
discussed  in  the  proposed  rule 
recognized  three  diagnostic  categories  in 
the  clinical  dimension.  These  were 
certain  orthopedic  and  neurological 
diagnoses,  and  diabetes.  Diagnoses  in 
these  groups  are  assigned  a  score  to  help 
determine  the  patient's  clinical 
dimension  total  score  when  the 
diagnoses  appear  in  the  OASIS  primary 
home  care  diagnosis  field  {M0230A).  A 
commenter  suggested  that  we  classify 
all  diagnoses.  Other  commenters  stated 
that  the  three  categories  proposed  do 
not  include  all  high-acuity  diagnoses. 

Response:  From  our  work  with  the 
Abt  Associates  sample,  we  concluded 


that  a  complete  classification  of  all 
diagnoses  would  not  necessarily  make 
the  case-mix  system  appreciably  more 
acciu-ate,  but  it  would  make  the 
grouping  system  more  complex.  In 
developing  the  clinical  dimensiqn,  we 
studied  the  effect  of  placing  every 
patient  in  one  of  several  defined  groups 
of  diagnoses  (such  as  orthopedic, 
cardiovascular/pulmonary,  psychiatric). 
We  investigated  how  this  classification 
contributed  to  explaining  resource  use 
in  home  care.  The  three  groups  in  the 
proposed  rule  stood  out  as  accounting 
for  significantly  higher  costs  on  average 
than  other  groups  we  defined.  Adding 
the  other  groups  to  the  model  did  not 
appreciably  raise  the  explanatorv  power 
of  the  case-mix  adjuster.  Consequently, 
we  believe  that  restricting  recognition  in 
the  clinical  dimension  to  the 
orthopedic,  neiu'ological,  and  diabetes 
groups  balances  oiu  payment  policy 
objectives  of  payment  accuracy  and 
administrative  feasibility.  We  have  not 
added  any  diagnoses  to  these  three 
groups  published  in  the  proposed  rule. 
However,  we  have  added  a  variable  to 
identify  certain  wound  patients.  This 
variable  uses  selected  diagnoses  codes 
from  the  primary  diagnosis  (OASIS  item 
M0230,  line  a).  We  added  this  new 
variable  to  respond  to  comments  we 
received  about  wound  patients. 

We  are  continuing  to  study  a  variation 
of  the  case-mix  system  that  recognizes 
more  diagnostic  groups,  but  it  would  be 
a  more  complicated  system  with  a 
substantially  larger  number  of  groups. 
We  would  require  any  such  system  to 
explain  significantly  more  variation  in 
resoiuce  cost  than  does  the  current 
model,  in  order  to  justify  the  added 
administrative  complexity. 

Ciurently,  the  OASIS  instructions  do 
not  require  complete  four-digit  and  five- 
digit  coding  of  the  primary  and 
secondary  home  care  diagnoses.  Three- 
digit  coding  of  the  category  code  is 
allowed,  although  agencies  may 
voluntarily  report  complete  four  and 
five-digit  coding.  In  the  interests  of 
future  case-mix  refinement,  we  will 
consider  requiring  that  all  agencies 
report  the  complete  code.  Such  a 
requirement  would  conform  OASIS 
with  existing  coding  guidelines  in  the 
Medicare  proo'am  and  nationally. 

Comment:  One  commenter  pointed 
out  that  we  did  not  list  all  diagnoses  in 
the  three  groups  in  the  clinical 
dimension,  and  requested  confirmation 
that  this  was  an  error. 

Response:  The  list  of  code  categories 
presented  in  the  proposed  rule  was 
complete.  We  omitted  certain  code 
categories  based  on  clinical  judgment 
and  knowledge  of  coding  practices  in 
the  conununity.  We  believe  that 
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including  these  codes  would  reduce  the 
explanatory  power  of  the  model, 
because  they  are  likely  to  consist  of 
heterogeneous  or  low-cost  cases.  When 
we  examined  the  resource  cost  of 
orthopedic  diagnoses  omitted  from  the 
orthopedic  group,  we  found  indications 
that  confirmed  oiu  decision. 

Comment:  Several  commenters 
indicated  that  they  believed  the  list 
should  not  exclude  common  diagnoses. 

Response:  Some  of  the  diagnoses  cited 
by  commenters  are  frequently 
encountered  in  home  care.  It  was  not 
our  objective  to  identify  common 
diagnoses,  but  to  pinpoint  conditions 
that  were  associated  with  variations  in 
resource  cost.  Some  common  diagnoses 
are  associated  with  widely  varying 
needs  for  home  care  services,  which 
would  tend  to  make  them  poor 
predictors  statistically. 

Comment:  Some  commenters 
suggested  that  the  case-mix  system 
recognize  certain  diagnoses  in  addition 
to  those  listed.  Several  commenters 
mentioned  cardiac,  respiratory, 
cardiopulmonary,  and  "other 
circulatory"  diagnoses. 

Response:  As  noted  previously, 
cardiac,  vascular,  and  respiratory 
diagnoses  were  a  category  studied 
during  development  of  the  clinical 
dimension,  but  the  category  did  not 
demonstrate  a  contribution  to  the  model 
sufficient  to  justify  its  inclusion,  after 
we  accounted  for  existing  elements  such 
as  dyspnea  and  woimd  problems.  We 
will  continue  to  study  this  group  of 
diagnoses. 

Comment:  We  received  various 
comments  suggesting  that  we  should 
have  included  psychiatric,  mental 
health,  or  behavioral  diagnoses.  A 
conunenter  stated  that  three  points  for 
mental  health  conditions  is  inadequate, 
citing  the  additional  credentials 
Medicare  requires  for  psychiatric  nurses 
as  a  reason  for  higher  costs  of 
psychiatric  patients.  Another 
commenter  noted  that  depression, 
common  among  many  elderly  patients 
with  health  problems,  negatively  affects 
response  to  treatment.  One  commenter 
suggested  the  addition  of  "780 
(alteration  of  consciousness)",  in  order 
to  ensure  access  for  psychiatric  patients. 

Response:  In  the  clinical  dimension, 
we  included  MO610  on  behavioral 
problems  to  capture  both  cognitive  and 
behavioral  factors  affecting  resource 
cost.  If  the  assessing  clinician  checks 
one  or  more  of  the  response  categories, 
three  points  are  added  to  the  clinical 
dimension.  During  case-mix  system 
development,  we  examined  diagnoses 
and  various  OASIS  assessment  items 
relating  to  mental  health,  sensory,  and 
cognitive  status.  Specific  to  mental 


health,  we  looked  at  the  relationship 
between  home  health  resource  use  and 
mental  health  diagnoses  (psychoses, 
drug  psychoses,  and  neurotic  disorders). 
We  found  that  this  group  of  conditions 
did  not  greatly  contribute  to  explaining 
variation  in  resource  use  in  home  care 
after  including  functional,  clinical,  and 
service  factors  in  the  case-mix  model. 

However,  we  do  not  interpret  our 
statistical  results  as  necessarily 
indicating  that  mental  health  issues  are 
unimportant  in  home  care.  One  reason 
our  statistical  findings  do  not  support 
including  further  information  specific  to 
mental  health  status  is  that  the 
remaining  functional  and  service  factors 
in  the  case-mix  system  already  capture 
the  costliness  of  these  patients.  Thus, 
the  impact  of  behavioral  health  issues  is 
being  recognized  in  factors  other  than 
diagnosis-specific  elements.  Other 
possible  reasons  for  oui  statistical 
findings  may  stem  from  the  extreme 
impairment  of  many  psychiatric 
patients,  which  can  lead  to  periods  of 
institutional  care  and  extensive  informal 
support  in  the  home.  Such  factors  may 
tend  to  reduce  the  measured  resource 
cost. 

In  future  review  of  the  case-mix 
system,  we  will  continue  to  study  case- 
mix  measures  for  mental  health 
patients. 

Comment:  A  few  commenters 
suggested  that  we  include  cancer 
diagnoses  in  the  list  of  diagnoses  for 
clinical  dimension  scoring. 

Response:  Several  cancer  diagnosis 
code  categories  appear  in  the  orthopedic 
and  neurological  lists  used  in  the  case- 
mix  model.  We  found  no  evidence 
during  case-mix  development  activities 
that  cancer  diagnoses  should  be  a 
separate  group  in  the  clinical 
dimension.  We  believe  that  part  of  the 
reason  is  that  care  needs  for  certain 
cancer  patients  (for  example,  functional 
assistance,  wound  care,  pain 
management)  are  already  accounted  for 
in  the  case-mix  model.  Therefore,  we 
have  not  added  any  more  cancer 
diagnoses  to  the  final  regulation. 

Comment:  A  commenter  suggested 
that  we  include  terminal  cancer  patients 
as  a  diagnosis  group.  Another 
commenter  stated  that  end-stage 
cardiac/respiratory  disease  cases  should 
be  included. 

Response:  We  have  not  added 
terminal  cancer  patients  or  end-stage 
cardiac/respiratory  cases  as  a  special 
diagnostic  category.  There  are  no  OASIS 
items  directly  identifying  these  cases.  In 
developing  the  case-mix  model,  we 
considered  including  OASIS  items 
assessing  overall  prognosis  and  life 
expectancy,  which  potentially  have  a 
use  in  identifying  terminal  cancer 


patients.  However,  we  concluded  that 
these  items  are  inappropriate  elements 
for  payment  policy  because  of  their 
inherent  subjectivity  and  vulnerability 
to  gaming.  Moreover,  statistical  analyses 
have  suggested  the  life  expectancy  item 
has  poor  scientific  reliability. 

Comment:  A  commenter  suggested 
that  we  add  category  code  438,  "late 
effects  of  cerebrovascular  disease",  to 
the  list  of  neurological  diagnostic 
categories  because  it  is  extremely 
common  in  home  care  and  is  the  correct 
code  assignment  following 
hospitalization  for  an  acute 
cerebrovascular  accident  (codes  434  and 
436).  The  conmienter  added  that  we 
should  delete  codes  434  and  436 
because  coding  guidelines  reserve  them 
for  hospital  coding. 

Response:  We  have  not  adopted  this 
suggestion.  Codes  434  and  436  are  being 
used  in  home  care,  notwithstanding  the 
coding  guidelines.  In  the  Abt  case-mix 
data,  episodes  coded  with  436  are  about 
nine  times  as  common  as  episodes 
coded  with  438.  Code  434  is  also  used, 
but  appears  only  about  one-third  as 
often  as  438.  The  definition  of  438 
encompasses  sequelae  whose  lags  may 
be  of  any  length.  For  this  reason,  we 
believe  that  including  438  presents 
significant  risks  of  inappropriate 
payment.  We  will  continue  to  examine 
the  applicability  of  code  438  in  future 
work. 

Comment:  A  few  commenters 
suggested  that  we  include  joint 
replacement  diagnoses  in  the  orthopedic 
diagnosis  group. 

Response:  Joint  replacement 
diagnoses  are  V-codes,  which  are  not 
used  on  the  OASIS  assessment. 
Therefore,  we  did  not  study  or  specify 
including  such  codes  in  the  case-mix 
system.  However,  care  needs  of  many 
joint  replacement  patients  are  addressed 
in  the  therapy-threshold  variable  of  the 
services  utilization  dimension  and  in 
the  functional  dimension.  In  setting  the 
therapy  threshold,  based  primarily  on 
clinical  judgment,  we  had  in  mind  the 
treatment  needs  of  the  many  joint 
replacement  patients  covered  by  the 
Medicare  home  health  benefit. 

Comment:  Several  commenters 
requested  clarification  about  the 
omission  of  certain  orthopedic  diagnosis 
codes  from  the  orthopedic  group.  These 
comprised  715  (osteoarthrosis  and  allied 
disorders),  719  (other  and  unspecified 
disorders  of  joint),  726  (peripheral 
enthesopathies  and  allied  syndromes), 
727  (other  disorders  of  synovium, 
tendon  and  bursa),  and  729  (other 
disorders  of  soft  tissues). 

Response:  The  exclusion  of  these 
diagnoses  was  intentional,  based  on 
clinical  judgment  that  they  are  often 
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reflective  of  low  case  severity,  and 
therefore  unsuitable  for  the  purposes  of 
the  groups  defined  in  the  proposed  rule. 
Statistical  information  supports  this 
judgment.  In  the  Abt  data,  the  average 
resource  cost  of  the  omitted  diagnoses 
was  85  percent  of  the  average  resource 
cost  of  the  included  diagnoses,  an 
indication  that  the  excluded  codes'  cost 
impact  is  significantly  lower.  We  also 
found  statistical  evidence  that  including 
these  code  categories  in  the  current 
orthopedic  diagnosis  group  does  not 
improve,  and  may  slightly  reduce,  the 
predictive  value  of  the  diagnosis  groups 
included  in  the  clinical  dimension. 

Comment:  A  commenter 
recommended  that  we  add  category 
code  733,  "other  disorders  of  bone  and 
cartilage",  to  the  orthopedic  group 
because  this  category  includes 
pathological  fractures.  The  commenter 
added  that  requiring  greater  specificity 
in  code  assignment,  beyond  the  three- 
digit  category  code,  would  allow 
inclusion  of  the  pathological  fracture 
codes  without  inclusion  of  other 
diagnoses  in  category  733. 

Response:  We  disagree.  We  did  not 
add  733  because  the  range  of  severity  in 
this  category  may  be  very  wide.  For 
example,  this  code  category  includes 
osteoporosis,  a  very  common  condition 
in  the  elderly  population.  On  the  other 
hand,  733  also  contains  aseptic  necrosis 
of  bones,  and  aseptic  necrosis  of  the 
femoral  head  is  an  indication  for  hip 
joint  replacement.  Without  more 
information  about  the  specific  frequency 
of  diagnoses,  we  expect  that  the 
osteoporosis  cases  would  be  much  more 
common.  We  believe  that  adding  this 
category  code  to  the  orthopedic  group 
increases  the  risks  of  inappropriate 
payment.  We  will  continue  to  study  the 
excluded  diagnosis  codes.  We  agree  that 
greater  specificity  in  coding  could  solve 
this  problem.  Agencies  can  assist  our 
efforts  to  develop  information  about  the 
usefulness  of  specific  codes  in  case-mix 
models  by  reporting  diagnoses  at  the 
complete  four-digit  and  five-digit  code 
level. 

Comment:  One  commenter  suggested 
that  we  add  diagnosis  code  category  707 
(chronic  ulcers)  to  the  orthopedic 
category  because  these  patients  may 
present  high  costs  for  such  services  as 
debridement  and  dressing  changes. 

Response:  The  orthopedic  group  is 
not  an  appropriate  placement  for  this 
code.  However,  as  noted  elsewhere  in 
this  rule,  we  have  added  assessment 
items  to  the  clinical  dimension  in  an 
attempt  to  strengthen  the  case-mix 
measurement  for  wound  patients. 

Comment:  A  commenter  stated  that 
we  should  include  the  diagnosis 


severity  index  on  OASIS  in  the  clinical 
dimension  scoring. 

Response:  We  did  not  include  this 
assessment  item  because  we  believe  its 
inherent  subjectivity  and  vulnerability 
to  gaming  make  it  unsuitable  for  use  in 
the  case-mix  model.  Preliminary 
statistical  analysis  suggests  the  scientific 
reliability  of  the  index  is  low  for 
orthopedic  and  neurological  diagnoses. 

Comment:  One  commenter  stated  that 
the  categories  included  in  the  diagnosis 
groups  were  ujirealistic  and  unrelated  to 
the  need  for  home  care  services  in  an 
elderly  population. 

Response:  Our  statistical  information 
indicates  otherwise.  The  statistical 
results  are  shown  in  Abt  Associates, 
Second  Interim  Report,  September  24, 
1999,  Appendix  H.  They  indicate  that 
the  incremental  cost  associated  with 
each  of  the  diagnosis  groups  is  large  and 
highly  statistically  significant. 

Comment:  We  received  various 
general  and  specific  comments 
suggesting  the  use  of  secondary  or 
multiple  diagnoses  in  the  clinical 
dimension.  Some  commenters  stated 
that  comorbidities  are  important  in 
determining  patient  needs,  and 
therefore  they  should  be  recognized  in 
the  case-mix  system.  A  commenter 
suggested  that,  to  improve  the  accuracy 
of  the  clinical  dimension  score,  patients 
with  multiple  diagnoses  from  the 
existing  groups  should  be  credited  with 
additional  points  in  their  chnical 
dimension  measurement.  Ope 
commenter  suggested  considering  the 
first  three  diagnoses  in  order  of 
importance.  A  couple  of  commenters 
mentioned  diabetes  as  a  secondary 
diagnosis  that  may  appear  in 
conjunction  with  wound  care  as  a 
primary  diagnosis,  a  situation  that,  if 
accounted  for  in  scoring,  might  improve 
payment  accuracy. 

Response:  Although  we  agree  that 
multiple  diagnoses  and  comorbidities 
warrant  consideration,  we  have  not  used 
any  of  these  suggestions  because  data 
and  time  constraints  do  not  allow 
adequate  evaluation  of  their 
contribution  and  impact  on  resource 
cost.  To  conduct  an  orderly  exploration 
of  the  impact  on  case-mix  measiu-ement, 
and  to  assign  a  valid  score  in  such  cases, 
would  require  more  observations  than 
the  Abt  data  set  contains.  We  did  test 
the  impact  of  diabetes  on  severe  wound 
patients,  but  the  results  suggested  that 
some  of  the  most  severe  wound  patients 
would  be  paid  inappropriately  if  the 
clinical  score  was  increased.  Further 
analysis  of  these  suggestions  to  fully 
understand  the  implications  can  be 
undertaken  with  appropriate  resources. 
We  intend  to  use  national  claims  data 
linked  to  OASIS  to  investigate  multiple 


diagnoses/comorbidity  issues  in  future 
case-mix  analyses.  We  believe  that  such 
an  effort  would  be  significantly  aided  by 
complete  four-digit  and  five-digit 
diagnosis  coding  on  the  OASIS  record. 

Comment:  Commenters  suggested  that 
we  credit  the  points  published  in  the 
proposed  rule  for  the  neurological, 
orthopedic,  or  diabetes  groups  to  the 
patient's  clinical  dimension  score 
whether  the  diagnosis  is  primary  or 
secondary. 

Response:  We  believe  such 
suggestions  should  be  tested  empirically 
to  derive  an  appropriate  score  as  there 
is  more  than  one  way  to  implement  this 
suggestion.  These  are  subjects  for  study 
when  larger  data  resoiirces  become 
available. 

Comment:  Two  commenters  stated 
that  the  adjuster's  use  of  a  limited 
number  of  diagnosis  groups  will  lead  to 
more  coding  of  the  specified  diagnoses 
as  the  primary  diagnosis,  distorting 
national  data  that  would  be  used  to 
make  refinements  of  the  system. 

Response:  We  beUeve  such  practices 
would  be  coimterproductive.  Payment- 
motivated  coding  can  eventually  lower 
the  predictive  ability  of  a  case-mix 
measure,  and  result  in  less 
differentiation  among  case-mix  groups. 
We  will  continue  to  examine  the 
accuracy  of  the  case-mix  model  and  the 
reliability  of  the  data  used  for 
determining  payments.  If  necessary,  we 
would  adjust  the  case-mix  weights  in 
response  to  those  studies.  As  stated  in 
the  proposed  rule,  we  intend  to  revise 
the  case-mix  weights  over  time  to  adjust 
for  changes  in  patient  population,  actual 
changes  in  home  health  care  practice 
patterns,  and  changes  in  the  coding  or 
classification  of  patients  that  do  not 
reflect  real  changes  in  case-mix. 

Comment:  A  commenter  expressed 
concern  that  the  quality  of  the  diagnosis 
codes  reported  for  home  care  are  of  such 
poor  quality  that  they  would  be  of  no 
value  in  the  development  of  the 
prospective  payment  system. 

Response:  We  recognize  the 
commenter's  position,  but  we  believe 
diagnoses  are  still  useful  in  developing 
a  case-mix  model.  The  three  diagnosis 
code  categories  in  the  model  are  the 
strongest  contributors  of  all  the 
diagnosis  groups  we  defined  in 
conducting  our  analyses  on  the  Abt 
sample.  We  will  continue  to  study  the 
usefulness  of  diagnoses,  and  believe  that 
agencies  can  assist  our  efforts  by 
reporting  diagnoses  at  the  complete 
four-digit  and  five-digit  code  level. 

Comment:  One  commenter  urged  us 
to  clearly  define  "primary  home  care 
diagnosis"  to  prevent  inappropriate 
upcoding. 
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Response:  The  OASIS  implementation 
manual  suggests  strategies  for  the 
assessor  to  use  in  identifying  the 
diagnoses  for  the  diagnosis  reporting 
items  (M0230  and  M0240).  There  is  no 
specific  guidance  on  differentiating  the 
primary  from  secondary  diagnoses. 
However,  a  definition  for  the  primary 
diagnosis  on  the  physician  certification 
and  plan  of  care  (HCFA  form  485)  is 
discussed  in  the  Medicare  Home  Health 
Agency  Manual.  We  believe  agencies  are 
very  familiar  with  the  instructions  in 
the  Manual.  The  diagnosis  guidance  in 
the  Manual  is  consistent  with  the 
language  used  in  the  OASIS 
instructions.  (One  difference,  however, 
is  that  the  Manual  allows  V-codes  and 
the  OASIS  does  not.)  Nonetheless,  we 
agree  that  it  might  be  desirable  to 
expand  the  instructions  on  the  OASIS  in 
the  futiue.  We  will  consider  this  in 
modifications  to  the  OASIS  form. 

Comment:  One  commenter  stated  that 
the  OASIS  diagnosis  reporting 
requirement  that  allows  only  three-digit 
ICD-9-CM  category  codes  to  be  reported 
has  a  severe  adverse  impact  on  clinical 
severity  data  and,  thus,  adversely 
impacts  the  design  of  the  home  health 
classification  system.  The  commenter 
noted  that  this  practice  violates  official 
coding  guidelines. 

Response:  We  agree  that  a  lack  of 
specificity  in  code  assignment 
somewhat  diminishes  acciu-ate  case-mix 
development  and  ascertainment.  To 
help  rectify  the  situation,  we  urge 
agencies  to  voluntarily  code  to  the 
complete  foiu-digit  or  five-digit  code 
level. 

Comment:  A  conunenter  expressed 
concern  that  the  OASIS  reporting 
requirements  do  not  allow  V-codes,  in 
contrast  to  official  coding  guidelines 
approved  bv  HCFA  which  accept  V- 
codes  as  potentially  the  most 
appropriate  codes  in  some 
circum.stances  in  the  home  health 
setting.  The  commenter  cited  the 
distinction  between  acute  fracture  codes 
in  the  hospital  setting  and  aftercare 
codes  in  the  home  health  setting. 
According  to  the  commenter,  this 
conflict  w  ith  the  official  coding 
guidelines  threatens  the  consistency  and 
uniformity  of  national  health  care  data, 
resulting  in  data  that  are  of  poor  quality 
and  little  value 

Response:  The  OASIS  instructions 
state  that  instead  of  V-codes  the  agency 
should  list  the  relevant  diagnosis.  This 
requirement  was  installed  to  serve  the 
needs  of  OASIS  as  it  was  originally 
designed — as  a  quality  assurance  tool. 
We  have  adopted  OASIS  as  a  valuable 
quality  assurance  tool.  Therefore,  emy 
changes  in  coding  policy  on  OASIS 
would  have  to  balance  the  quality 


assurance  objectives  with  the 
consistency  and  uniformity  objectives 
articulated  by  the  commenter.  At  this 
time  we  do  not  believe  that  adopting  V- 
codes  is  consistent  with  the  needs  of 
either  OASIS  or  the  case-mix  system. 
Regarding  case-mix,  one  of  oui 
objectives  is  to  classify  patients  with 
minimal  reliance  on  treatments  plaimed 
or  received.  Given  that  objective,  there 
is  little  clear  benefit  from  adopting  the 
applicable  V-codes  intended  to  indicate 
aftercare  services. 

Comment:  A  conunenter  stated  that 
certain  category  codes  in  the  three 
diagnosis  groups  to  be  identified  from 
the  OASIS  primary  diagnosis  field 
(M0230)  should  never  be  reported  as 
primary  diagnoses,  according  to  ICD-9- 
CM  coding  rules  and  official  coding 
guidelines.  These  diagnoses  must  be 
used  with  a  higher-coded  diagnosis  that 
indicates  the  etiology.  The  affected  ICD- 
9-CM  category  codes  are  711,  712,  713, 
720,  730,  731,  320,  321,  323, 330, 331, 
334,  336,  337,  357,  and  358. 

Response:  In  accordance  with  this 
comment,  we  have  listed  the  affected 
codes  (not  code  categories)  in  Table  8  as 
either  primary  or  secondary  diagnoses  at 
the  applicable  four-  or  five-digit  level. 
We  will  recognize  these  diagnosis  codes 
in  the  case-mix  adjuster  only  if  the 
following  conditions  are  met:  (1) 
Manifestation  codes  (that  is,  codes  that 
can  never  be  used  as  the  primary 
diagnosis)  must  appear  as  the  first 
secondary  diagnosis  (line  b,  under 
"other  diagnoses"  in  OASIS  MQ240)  and 
must  appear  with  all  digits  required  by 
ICD-9--CM  coding  rules.  (2)  Remaining 
codes  from  the  affected  categories  must 
appear  as  the  primary  diagnosis  (line  a, 
under  OASIS  M0230)  and  must  appear 
with  all  digits  required  by  ICD-9--CM 
coding  rules.  The  requirement  to  report 
manifestation  codes  as  the  first 
secondary  diagnosis  is  consistent  with 
oiu  intention  to  recognize  the  primary 
diagnosis  for  case-mix  purposes.  In  this 
circumstance,  the  primary  diagnosis  is 
indicated  by  the  combination  of  the 
manifestation  code  preceded  by  the 
underlying  disease  code  in  the  primary 
field. 

Structure  of  the  Case-Mix  System 

Comment:  Several  commenters 
suggested  adding  a  fifth  level  of  severity 
to  the  clinical  dimension,  in  view  of  the 
large  score  reuige  in  the  fourth  and 
highest  severity  level.  In  contrast,  other 
commenters  suggested  that  80  groups 
was  too  large  a  number;  they 
recommended  greatly  reducing  the 
number  of  groups.  A  related  question 
was  why  some  groups  with  a  small 
incidence  of  episodes  warranted 
establishment  of  an  HHRG. 


Response:  At  this  time,  we  have  not 
changed  the  basic  structure  resulting  in 
80  groups.  Adding  a  fifth  clinical 
severity  level  would  increase  the 
number  of  groups  to  100.  Reducing  the 
number  of  groups  may  obfuscate  the 
clinical  logic  we  used  to  help  shape  the 
system.  Also,  we  feel  it  is  prudent  at 
this  early  stage  of  the  model's 
application  to  avoid  imposing 
additional  structural  streamlining  before 
larger  data  sets  become  available 
allowing  exploration  of  refinements  to 
the  model. 

Comment:  A  commenter  stated  that 
the  case-mix  system  should  have  as 
many  episodes  at  the  high  end  of  the 
scale  as  the  low  end. 

Response:  We  disagree.  It  is  more 
important  for  the  structure  of  the  groups 
to  differentiate  episodes  with  similar 
severity  and  costliness.  Severity  and 
costliness  are  not  evenly  distributed  in 
the  population  of  episodes.  The  most 
resource  intensive  episodes  are 
infrequently  encoimtered. 

Comment:  A  commenter  criticized  the 
use  of  a  scoring  range  from  27  to  160  for 
the  highest  level  of  severity  in  the 
clinical  dimension,  saying  it  is  too 
broad. 

Response:  In  response  to  several 
comments  on  the  adequacy  of  payment 
for  severe  wound  cases,  we  have  revised 
the  severity  score  intervals  along  with 
making  additions  to  elements  in  the 
clinical  dimension.  We  discuss  changes 
to  the  case-mix  system  in  section  IV.G.l. 

Comment:  It  was  suggested  that  the 
case-mix  assignment  be  made  at  the  end 
of  the  episode,  because  of  difficulties 
agencies  may  have  in  obtaining  acciuate 
information  abput  patient  status  early  in 
the  episode. 

Response:  OASIS  data  collected  as 
part  of  the  comprehensive  assessment 
must  be  collected  within  5  days  of  the 
start  of  care.  After  collection,  agencies 
have  7  days  to  "lock"  the  assessment. 
Therefore,  agencies  have  a  maximum  of 
12  days  to  establish  the  case-mix 
assignment.  We  think  this  time  period  is 
adequate  to  resolve  uncertainties  about 
the  health  and  functional  status  items 
on  the  OASIS.  Fiulher,  the  therapy 
threshold  used  in  the  case-mix  system  is 
projected  at  the  start  of  care,  and  is 
updated  by  the  end  of  the  episode  to 
determine  the  final  case-mix  adjusted 
payment. 

Omission  of  Time  Spent  Outside  the 
Home  From  the  Calculation  of  Resource 
Costs 

Comment:  We  received  conunents 
faulting  the  case-mix  adjuster  for 
limiting  the  measurement  of  resource 
costs  to  time  spent  in  the  home. 
Commenters  argued  that  time  spent 
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outside  of  the  home,  travel  time,  and 
resource  costs  of  equipment  and 
supplies  should  be  included.  One 
commenter  maintained  that  failure  to 
account  for  medical  supplies  leads  to 
two  inconsistent  reimbursement 
methodologies,  one  for  services  and  the 
other  for  supplies.  In  the  case  of  wound 
patients  using  very  expensive  dressings 
and  supplies,  commenters  argued  the 
resource  cost  is  seriously 
underestimated. 

Response:  We  acknowledge  the 
underlying  concern  from  the  commenter 
but  we  are  limited  in  our  ability  to 
address  this  comment  in  the  near  term. 
Variation  in  costs  other  than  visit  time 
is  a  subject  for  careful  empirical  study 
that  will  take  time.  Were  we  to  adopt 
imprecise  estimates  in  a  hasty  attempt 
to  rectify  perceived  errors  in  the 
payment  weights,  we  would  risk 
introducing  other  errors  and  potential 
inequities  into  the  payment  system.  The 
model  as  developed  to  date  assumes 
that  the  omitted  resource  costs  are 
directly  proportioned  to  time  spent  in 
the  home.  In  future  years,  we  plan  to 
consider  methods  for  testing  this 
assumption.  Studies  to  directly  account 
for  costs  beyond  time  spent  in  the  home 
pose  significant  challenges  in  terms  of 
their  feasibility,  cost,  and  reliability. 
The  Abt  study  did  not  attempt  to 
measiu"e  non-home  resoiu-ce  costs 
because  it  was  believed  the  complexity 
of  the  necessary  measurement 
procedures  would  jeopardize  agency 
recruitment  and  data  accuracy. 

Use  of  OASIS  Data  To  Validate  the  Case- 
Mix  System 

Comment:  Several  commenters 
advised  us  against  using  early  OASIS 
data  to  validate  the  case-mix  grouping 
system.  They  believe  that  the  data  are 
flawed  because  agency  persoimel  are 
still  learning  how  to  conduct 
assessments.  A  couple  of  commenters 
sought  confirmation  that  we  validated 
the  system,  and  requested  information 
about  how  we  validated  the  system. 

Response:  It  is  not  possible  to  use  the 
OASIS  data  for  complete  system 
validation,  because  validation  requires 
information  about  resource  cost  as  well 
as  patient  characteristics.  OASIS  data 
provide  onh  patient  characteristics. 
However,  as  discu.ssed  in  the  proposed 
rule,  we  did  validate  the  case-mix 
grouping  system  using  a  split  sample 
methodology  with  the  Abt  case-mix  data 
(see  Abt  .Associates,  Second  Interim 
Report.  September  24,  1999). 

Our  primary  purpose  for  using  the 
OASIS  data  was  for  payment  allocation 
during  the  first  year  of  PPS.  Specifically, 
we  hoped  the  OASIS  data  could  be  used 
to  estimate  the  distribution  of  case-mix 


in  the  population,  which  is  information 
needed  to  acciu^tely  establish  the 
standardized  payment  amount.  As 
described  elsewhere  in  this  regulation, 
we  used  OASIS  data  to  achieve  this 
purpose. 

Comment:  A  few  commenters 
recommended  allowing  therapy 
assistant  services  and  rehabilitation 
nurse  services  to  coimt  towards  the 
therapy  threshold. 

Response:  We  do  not  believe  that  any 
changes  to  the  ciurent  coverage  rules 
governing  the  coverage  of  physical 
therapy,  occupational  therapy,  and 
speech-language  pathology  services 
under  the  Medicare  home  health  benefit 
is  warranted  at  this  time.  If  we  believe 
coverage  revisions  are  necessary  for 
future  refinements  to  the  HHA  PPS,  we 
may  consider  revisiting  the  coverage 
guidelines  at  that  later  time.  Under  the 
case  mix  methodology,  patients  with 
intense  therapeutic  needs  are  classified 
in  higher  payment  groups.  A  physical 
therapist,  occupational  therapist  or 
speech-language  pathologist  would  have 
to  diagnose  the  therapeutic  needs  of  the 
patient.  If  significant  assistant 
substitution  occurs  under  PPS,  we  may 
focus  medical  review  efforts  or  reprice 
the  case-mix  groups.  Rehabilitation 
nurses  have  never  met  the  personnel 
qualifications  or  coverage  criteria  for 
physical  therapy,  occupational  therapy 
or  speech-language  pathology  services 
under  the  Medicare  home  health 
benefit. 

Other  Comments 

Comment:  A  commenter  stated  that 
we  should  add  more  variables  to  the 
case-mix  system  to  increase  the  R- 
squared. 

Response:  In  an  effort  to  better 
capture  resource  cost  for  severe  wound 
patients,  we  have  added  several  more 
variables  as  explained  in  the  discussion 
of  changes  to  the  case-mix  system  in 
section  IV. G.  The  R-squared  has 
increased.  Future  refinement  activities 
may  result  in  more  additions  and  better 
ways  to  use  existing  variables. 

Comment:  A  few  commenters  asserted 
that  an  R-squared  (proportion  of 
variation  explained)  of  .32  for  the  case- 
mix  system  is  too  low,  and  one  asked 
whether  the  system  was  validated. 

Response:  We  used  a  split  sample 
methodology  to  validate  the  case-mix 
system.  The  R-squared  for  the  validation 
sample  changed  little.  The  R-squared  for 
the  initial  case-mix  system  is 
comparable  to  that  for  other  case-mix 
systems  in  their  early  stages.  We  should 
expect  future  research,  using  better  data 
(such  as  improved  diagnosis  coding] 
and  more  observations,  to  result  in 
higher  predictive  power. 


Comment:  Some  commenters 
recommended  that  we  add  to  the  case- 
mix  model  OASIS  items  measuring  such 
nonclinical  factors  as  safety  hazards  and 
other  environmental  variables,  and 
socioeconomic  status  variables. 

Response:  OASIS  includes  these 
variables  to  use  as  risk  factors  in 
analyses  of  the  outcomes  of  home  health 
care.  But  as  we  discussed  in  the 
proposed  rule,  we  do  not  believe  they 
are  appropriate  factors  in  determining 
payment. 

Comment:  Some  commenters 
disagreed  with  our  decision  to  exclude 
items  dealing  with  signs  and  symptoms 
such  as  fluid  retention  and  diet,  on  the 
grounds  that  these  are  important  clinical 
changes  with  a  direct  relationship  to 
care  quality  and  outcomes. 

Response:  As  we  noted  in  the 
proposed  rule,  we  are  concerned  about 
the  vulnerability  to  manipulation  for 
payment  maximization  of  some  possibly 
transient  clinical  items.  Our  statistical 
analysis  also  suggests  weakness  in  their 
scientific  reliability.  Moreover, 
inclusion  of  these  items  would  require 
a  change  to  the  OASIS  data  collection 
procedure,  causing  additional  burden 
on  home  health  agencies.  Lastly,  after 
all  other  elements  are  included  in  the 
model,  they  do  not  make  any 
independent  contribution  to  explaining 
variation  in  resoiutre  use. 

Comment:  A  commenter  stated  that 
patients  with  low  or  moderate  scores 
who  need  to  be  obser\'ed  and  assessed, 
and  taught  how  to  manage  their 
medication  and  diagnosis,  would  not 
receive  adequate  reimbursement.  A 
couple  of  other  commenters  suggested 
adding  variables  concerning  multiple 
medications. 

Response:  During  the  early  phases  of 
model  development,  there  were 
indications  that  a  variable  measuring 
multiple  medications  would  be  useful, 
but  as  it  was  not  an  OASIS  variable  we 
sought  to  substitute  similar  OASIS 
items.  We  found  substitutes  in  the  two 
OASIS  variables  measuring  the  patient's 
ability  to  manage  oral  and  injectable 
medications.  Statistical  results  suggest 
only  one  of  these  variables  (injectable 
medications  management)  contributes 
independently  to  explaining  resource 
variation  6ifter  accoimting  for  the  other 
variables  in  the  case-mix  model. 
However,  we  believe  using  this  variable 
makes  the  case-mix  system  vulnerable 
to  manipulation,  and  have  decided 
against  including  it  at  this  time.  As  we 
refine  the  case-mix  system,  we  will 
continue  to  look  for  ways  to  capture 
nursing  functions  mentioned  in  the 
comment. 

Comment:  Two  commenters 
responded  critically  to  the  absence  of 
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respiratory  treatments  from  the  clinical 
dimension. 

Response:  This  variable  was  excluded 
from  the  model  because  it  was 
statistically  insignificant  and  inversely 
related  to  resource  cost. 

Comment:  Several  commenters  stated 
that  the  system  should  specifically 
allocate  points  for  limitations  affecting 
medication  management,  meal 
preparation,  feeding,  and  the  ability  to 
structiu-e  time. 

Response:  Measures  of  medication 
administration,  meal  preparation,  and 
feeding  dependence  were  tested  but  did 
not  contribute  significantly  to 
explaining  home  health  resoiu'ce  use. 
We  note  the  case-mix  system  recognizes 
patients  with  memory  deficit,  impaired 
decision-making  and  behavior 
problems. 

Comment:  Stating  that  patients  with 
multiple  treatments  at  home 
(intravenous  infusion,  parenteral/enteral 
therapies.  OASIS  M0250)  are  often 
observed  in  home  care,  a  commenter 
asked  why  these  patients  are  not 
assigned  the  sum  of  scores  for  each 
treatment. 

Response:  At  this  time  the  case-mix 
model  does  not  assign  the  sura  of  two 
scores  when  patients  are  receiving 
multiple  treatments.  In  terms  of  care 
quality,  we  are  concerned  about  the 
potential  incentive  to  make  patients' 
care  more  complex  if  scores  for  this 
OASIS  item  are  additive.  Currently, 
patients  who  receive  both  intravenous 
infusion  and  enteral  nutrition,  the  most 
plausible  combination,  would  receive 
24  points  for  enteral  nutrition,  the 
highest  score  possible  among  the  three 
treatments  and  the  second-highest 
single  score  in  the  clinical  dimension. 
Given  our  understanding  of  the  needs 
these  patients  may  present,  this  score 
seems  appropriate  pending  further 
review  of  data  for  multiple-treatment 
patients.  The  Abt  sample  did  not 
contain  any  patients  receiving  more 
than  one  of  these  treatments.  As  these 
treatments  do  not  appear  to  produce 
additive  work,  we  believe  it  is  prudent 
to  wait  until  more-reliable  scores  for 
multiple-treatment  patients  can  be 
developed  during  refinement  activities 
using  larger  data  sets. 

Comment:  Commenters  also  criticized 
us  for  omitting  types  of  specific  OASIS 
items  or  response  categories  that 
indicate  lower  severity  than  items/ 
categories  currently  in  the  case-mix 
model.  For  example,  one  commenter 
stated,  the  presence  of  "any  pain" 
would  affect  the  plan  of  care.  The  pain 
response  categories  that  are  allocated 
points  are  "daily  but  not  constantly" 
and  "all  of  the  time'. 


Response:  We  understand  the 
commenter's  recommendation  for  more 
specificity  in  the  case-mix  system.  We 
note  that  generally,  the  case- mix  model 
captiues  levels  of  severity  that  were 
reliably  associated  with  variations  in 
resoiuce  use.  Constructing  variables  for 
the  model  involved  both  statistically 
based  decisions  as  well  as  judgments 
about  how  many  grades  of  distinction 
are  desirable  from  clinical,  policy,  and 
structxiral  points  of  view.  For  example, 
in  response  to  comments  about  wound 
care  patients,  we  have  elaborated  certain 
woimd  variables  to  captiu^  finer 
distinctions  in  wound  status,  while 
retaining  statistical  reliability  for  the 
clinical  dimension.  We  have  traded  off 
some  structural  parsimony  for  slightly 
increased  accuracy.  As  larger  data  sets 
become  available  to  refine  the  case-mix 
system,  we  may  have  an  opportunity  to 
incorporate  still  more  detailed  variable 
levels,  but  we  will  continue  to  evaluate 
them  in  light  of  their  clinical,  policy, 
and  structural  implications. 

Comment:  A  commenter  wondered 
whether  listing  M0530  (when  does 
urinary  incontinence  occur?)  rather  than 
M0520  (urinary  incontinence  or  urinary 
catheter  presence)  in  the  clinical 
dimension  was  a  typographical  error. 

Response:  No,  it  is  not.  As  we  noted 
in  the  proposed  rule,  we  avoided  M0520 
because  of  concern  that  using  it  might 
promote  negative  practice  patterns. 
M0530  is  a  stronger  measure  of  the 
impact  of  incontinence  on  home  care 
because  it  takes  timed  voiding  into 
account. 

Comment:  A  couple  of  commenters 
stated  that  the  case-mix  adjuster  should 
identify  patients  with  urostomy  because 
services  and  teaching  requirements 
exceed  those  for  bowel  ostomy  patients. 

Response:  OASIS  does  not  currently 
allow  identification  of  lu-ostomy 
patients.  We  will  consider  this 
suggestion  for  future  OASIS  studies. 

Comment:  A  commenter  asked  why 
hearing  status  is  not  included,  while 
vision  status  is. 

Response:  We  tested  hearing  problems 
as  part  of  a  set  of  neurological, 
cognitive,  sensory,  and  behavioral 
impairments  during  our  development  of 
the  case-mix  system.  Few  of  these 
variables  contributed  meaningfully  to 
the  case-mix  model,  and  for  some  types 
of  clinically  severe  patients  these 
impairments  were  inversely  related  to 
resource  cost.  We  were  ultimately  able 
to  include  both  vision  problems 
(M0390)  and  behavioral  problems 
(M0610)  in  the  clinical  dimension  as 
statistically  significant  variables 
positively  related  to  resource  cost. 

Comment:  One  commenter  suggested 
that  we  change  OASIS  item  M0390  on 


vision  status  to  identify  patients  who 
have  difficulty  accommodating  to 
distance. 

Response:  We  will  consider  testing 
this  change  in  research  on  modifications 
to  OASIS. 

Comment:  A  commenter  requested 
clarification  of  the  definition  in  the 
vision  status  item  (M0390). 

Response:  All  OASIS  items,  including 
this  item,  are  discussed  in  the  OASIS 
Implementation  Manual  available  on  the 
HCFA  Web  site. 

Comment:  A  commenter  stated  that 
OASIS  functional  items  are  not  sensitive 
to  patient  progression,  so  that  the 
patient  who  improves  is  still  rated  at  the 
same  level  after  improvement.  The 
commenter  cited  the  case  of  the  patient 
who  is  dependent  in  bathing  in  bed,  and 
progresses  to  independent  in  bathing  in 
bed. 

Response:  This  comment  appears  to 
address  the  use  of  OASIS  items  for 
outcome  measurement.  During  the 
testing  of  outcome  measures  for  use  in 
home  health  care,  it  was  necessary  to 
balance  several  competing  demands. 
One  of  these  demands  was  for  sufficient 
"rigor"  in  the  outcome  measures  and 
data  items,  including  the  data  item's 
likelihood  of  consistent  application  by 
the  clinicians  making  the  assessment. 
Another  demand  was  a  more  practical 
one — would  the  home  health  agency's 
staff  be  able  to  use  the  item  in  its  day- 
to-day  functioning''  Because  every 
OASIS  item  that  now  has  several  levels 
of  a  scale  could  most  likely  be  expanded 
to  many  more  scale  levels,  several 
questions  must  be  asked  as  part  of  the 
evaluation  of  OASIS  items.  For 
example,  would  the  item  be  perceived 
as  practical  for  use  by  clinicians?  Would 
the  resulting  outcome  measures  be 
valuable  in  evaluating  quality  of  care 
across  agencies?  Would  the  item  have  a 
high  incidence  of  consistent 
application'  These  are  among  the 
evaluation  criteria  we  would  apply  as 
the  outcome  measures  and  the  OASIS 
items  continue  to  evolve  over  time. 

Comment:  A  commenter  said  the 
system  should  recognize  medically 
underserved  patients. 

Response:  The  OASIS  assessment 
does  not  clearly  identify  medically 
underser\'ed  patients   However,  a 
variable  relating  to  Medicaid  status  is 
reported  on  the  OASIS  assessment  and 
can  be  considered  a  proxy  indicator. 
During  our  system  development  work 
on  the  Abt  sample  we  tested  the 
Medicaid  variable  (which  indicates 
whether  Medicaid  was  among  the 
patient's  payment  sourcesl.  We  found 
that  it  did  not  contribute  to  explaining 
variation  in  resoiuce  use. 
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Comment:  A  cominenter  stated  that 
home  health  aide  supervisory  visits 
should  be  included  m  the  case  rates, 
and  the  agency  should  be  able  to  bill  for 
those  visits. 

Response:  Time  spent  in  the  home, 
including  time  spent  on  supervisory 
visits,  was  recorded  in  the  visit  log  data 
submitted  to  Abt  Associates  by  agencies 
participating  in  the  case-mix  research. 
This  means  that  the  case-mix  relative 
weights  should  reflect  anv  case-mix 
group  differences  m  supervisory  time. 
Supervisory  visits  are  also  in  the  cost 
base  for  the  average  cost  per-visit 
computations  used  in  the  PPS  episode 
rates.  We  are  making  no  changes  in 
payment  policy  regarding  billing  for 
supervisory  visits. 

Comment:  A  commenter,  stating  that 
the  case-mix  system  inadequately 
accounts  for  costs  of  behavioral  patients, 
asked  how  well  such  patients  were 
represented  in  the  Abt  sample, 

Response:  We  believe  these  patients 
were  adequately  represented. 
Approximately  4.5  percent  of  the  Abt 
sample  had  a  primary  diagnosis  code  of 
a  mental  disorder  Approximately  2.6 
percent  received  psychiatric  nursing 
services  at  home.  About  14  percent  were 
classifiable  as  having  chronic  cognitive, 
mental,  or  behavioral  problems. 
Approximately  one-quarter  of  the 
sample  had  current  problems  due  to  one 
or  more  of  the  behaviors  listed  in  OASIS 
M0610. 

Comment  A  commenter  suggested 
that  refinement  activities  include 
examining  outliers  to  see  whether  the 
case-mix  categories  involved  are 
improperly  weighted. 

Response:  We  plan  to  examine  the 
data  as  suggested. 

Comment:  One  commenter  questioned 
whether  we  examined  the  validity  of  the 
relative  weights.  A  related 
recommendation  was  to  validate  the 
relative  weights  on  a  large  national  data 
set  after  the  first  year  of  PPS. 

Response:  We  examined  various 
measures  of  fit  of  the  case-mix  model  to 
episode-cost  data  to  judge  the  model's 
performance  and.  bv  implication,  the 
validity  of  the  relative  case-mix  weights 
derived  from  it.  Most  of  these  fit 
measures  are  reported  and  discussed  in 
the  Abt  Associates  Second  Interim 
Report  (September  24.  1999).  As 
explained  in  the  proposed  rule,  we 
derived  the  relative  weights  from  a 
straightforward  regression  equation  that 
estimates  the  average  addition  to 
resource  cost  due  to  each  severity  level 
above  the  lowest-severity  case-mix 
group  (COFOSOj.  This  regression 
equation,  estimated  from  the  Abt  sample 
data,  performed  well.  We  used  case- 
mix-group  means  estimated  from  the 
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coefficients  of  the  regression  equation  to 
compute  the  relative  case-mix  weights. 
We  plan  to  re-examine  the  accuracy  of 
the  relative  weights  periodically. 

Comment:  A  commenter  asked 
whether  the  mean  or  median  was  used 
to  calculate  the  relative  case-mix 
weights. 

Response:  We  used  the  mean 
estimated  from  the  regression  equation 
described  in  the  previous  response. 

Comment:  A  commenter  requested 
that  we  disclose  the  computations  for 
independent  review. 

Response:  In  the  section  of  the  rule 
regarding  the  calculation  of  the  case-mix 
relative  weights,  we  show  the  regression 
equation  coefficients  and  the  mean 
resource  cost  calculated  for  each  case- 
mix  group  from  the  regression 
coefficients. 

Comment:  A  commenter  stated  that 
we  should  release  data  showing  the 
incidence  of  cases  in  the  groups  used  to 
define  the  relative  weights. 

Response:  Appendix  C  in  the  Abt 
Associates  Second  Interim  Report 
(available  on  the  HCFA  website)  shows 
the  incidence  of  cases  in  each  case-mix 
group  in  the  sample. 

Comment:  A  commenter  questioned 
whether  hospital-based  agencies  were 
adequately  represented  in  the  sample 
used  to  develop  the  case-mix  system. 

Response:  We  believe  that  hospital- 
based  agencies  were  adequately 
represented  in  the  sample.  About  one- 
third  of  the  90  agencies  participating  in 
the  Abt  study  were  hospital-based  and 
one-third  of  the  episodes  in  the  Abt 
analytic  sample  came  from  hospital- 
based  agencies.  The  hospital-based 
agencies  were  distributed  across  the 
four  census  regions,  urban  and  rural 
locations,  and  represented  varying 
practice  patterns.  The  total  development 
sample  included  more  than  9,000 
episodes  (Abt  Associates  Second 
Interim  Report,  September  24,  1999). 
The  sample  for  deriving  case-mix 
weights  in  the  final  rule  included  more 
than  26,500  episodes. 

Phase  II  Per-Episode  PPS  Demonstration 

Comment:  One  commenter  asked 
whether  demonstration  agencies 
deliberately  avoided  higher-acuity 
patients  while  participating  in  the 
demonstration  project. 

Response:  The  demonstration 
evaluation  study  examined  this 
question.  Analyses  suggested  that  PPS 
agencies  were  no  less  likely  than  non- 
PPS  agencies  to  admit  a  patient  with  a 
serious  medical  condition,  limitations 
in  activities  of  daily  Uving,  or  other 
conditions  predictive  of  higher-than- 
average  service  needs.  Furthermore,  the 
demonstration  did  not  appear  to  affect 


the  admission  of  patients  expected  to 
have  relatively  high  costs  per  visit. 

Comment:  A  commenter  wanted  to 
know  why  data  on  pages  58143  and 
58150  in  the  proposed  rule  showed 
different  percentages  of  discharges  at  60 
days  and  120  days.  Page  58143  cites 
completion  rates  of  60  percent  and  73 
percent  in  60  and  120  days, 
respectively.  Page  58150  cites 
completion  rates  of  46  percent  and  62 
percent,  respectively. 

Response:  Data  cited  on  page  58143 
were  completion  rates  for  39  agencies 
paid  prospectively  under  the  Phase  11 
per-episode  prospective  payment 
demonstration  in  the  first  year  of  the 
demonstration  (1995-96).  Data  cited  on 
page  58150  are  national  averages  from 
an  episode  file  constructed  from  1997 
paid  claims.  Research  would  suggest 
that  the  differences  stem  mainly  from 
the  incentives  of  prospective  payment. 

L.  Episode  Rate  Methodology 

Comment:  Several  commenters 
suggested  that  we  include  the  amounts 
for  new  billing  and  financial  systems  in 
the  PPS  episode  rate. 

Response:  We  do  not  foresee  any 
major  changes  to  the  billing  and 
financial  systems  for  home  health 
agencies  that  would  justify  an  increase 
in  the  rate  amount.  Home  health 
agencies  will  still  use  and  submit  the 
same  claim  forms  that  are  currently 
being  used  under  EPS.  With  only 
minimal  changes  in  bill  content  we  will 
be  furnishing  free  grouping  software  to 
all  HHAs.  If  an  HHA  elects  to  purchase 
different  or  more  deluxe  software  from 
its  vendors,  that  would  be  an  individual 
business  decision  of  the  HHA.  It  is 
primarily  the  fiscal  intermediaries 
systems  that  will  require  changes  in 
order  to  process  home  health  claims 
under  PPS.  We  will  not  reimburse 
agencies  for  modifications  to  their 
internal  billing  and  financial  systems 
beyond  what  is  already  included  as 
overhead  costs  reported  on  the  cost 
report. 

Comment:  Several  commenters 
requested  that  we  not  use  the  most 
current  data  for  developing  the  home 
health  PPS  episode  rates  in  order  to 
avoid  incorporating  the  effects  of  IPS. 

Response:  In  developing  the  final  PPS 
episode  payment  rate,  the  primary 
influence  for  the  final  amount  is  the 
budget  neutrality  target.  The  statute 
requires  that  the  total  amounts  payable 
under  HHA  PPS  be  equal  to  the  total 
amoimt  that  would  have  been  made  if 
HHA  PPS  had  not  been  in  effect.  This 
nimieric  value  is  beised  on  actuarial 
estimates  of  future  home  health 
spending  and  utilization  in  the 
aggregate.  Since  the  projected  spending 


41158 


Federal  Register/ Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations 


is  based  on  historical  trends  derived 
using  the  most  recent  data  available.  IPS 
cannot  be  ignored.  Using  data  prior  to 
the  implementation  of  IPS  would  not 
reflect  current  home  health  utilization 
and  spending. 

Comment:  One  conmienter  suggested 
that  we  revise  the  computations  of  the 
average  cost  per  visit  to  only  apply  the 
cost  limit  adjustment  factor  to  those 
disciplines  that  were  over  the  per-visit 
cost  limits. 

Response:  The  per-visit  cost  limit  has 
been  applied  on  an  aggregate  basis,  not 
on  a  per-discipline  basis.  Separating  the 
disciplines  proved  too  difficult  to 
achieve  and  would  be  of  questionable 
worth.  The  cost  limit  adjustment  factor 
was  determined  by  dividing  the 
aggregate  cost  limit  amount  by  the 
aggregate  reasonable  cost  amount.  If  the 
factor  was  less  that  1.0.  then  the  factor 
was  applied  across  all  disciplines.  If  we 
had  only  applied  it  to  the  disciplines 
that  were  over  the  limits,  then  we  would 
not  have  recognized  the  actual  impact  of 
the  cost  limits. 

M.  Audited  Cost  Report  Sample 

Comment:  Several  commenters 
questioned  the  accuracy  and  use  of  the 
statutorily  required  most  current 
audited  cost  report  data  available  to  the 
Secretary  to  calculate  the  PPS  rates. 
Commenters  questioned  whether  better, 
more  accurate  data  may  exist  than  the 
1997  audited  cost  report  data  set  forth 
in  the  proposed  rule. 

Response:  For  the  proposed  rule,  data 
from  audited  cost  reports  received  by  an 
HCFA  determined  deadline  date  were 
used  for  the  calculation  of  the  proposed 
HHA  PPS  rates.  Even  though  all  audited 
cost  reports  were  not  available  (for 
reasons  such  as,  suspensions, 
investigations,  natural  disasters,  etc.), 
HCFA  had  to  set  a  cut-off  date  to  meet 
the  stringent  time  constraints  for 
completing  the  proposed  rule.  Any 
additional  audited  cost  report  data  files 
that  were  received  by  HCFA  Central 
Office  (CO)  beyond  the  deadline  were 
not  included  in  the  rate  calculations  for 
the  proposed  rule.  Since  then,  audited 
cost  reports  from  the  sample  may  have 
been  appealed,  reopened,  and  revised 
resulting  in  an  updated  version  of  the 
cost  report  data  available  for  calculation 
of  the  rates  for  the  final  rule.  Even  after 
the  publication  of  the  proposed  rule,  we 
required  fiscal  intermediaries  to 
resubmit  any  reopened  audited  cost 
reports  and  have  that  more  recent, 
accurate  data  available  for  final  rule 
calculations  through  the  first  week  of 
January,  2000.  This  process  resulted  in 
an  additional  seven  providers  for  which 
we  now  have  audited  cost  reports  for  FY 
1997.  Additionally,  during  the  above- 


described  additional  time  period,  we 
received  23  reopened  audited  cost 
reports  with  newer  and  more  accurate 
data  for  use  in  the  final  rule 
calculations. 

Comment:  Commenters  were 
concerned  with  pre-IPS  cost  data  being 
used  and  that  1997  data  may  not  be  an 
adequate  time  period  to  reflect  the  cost 
of  providing  care  today. 

Response:  HCFA  is  required,  in  its 
development  of  a  PPS  for  home  health 
agencies,  to  use  the  most  current 
audited  cost  report  data  available.  At 
present.  1997  audited  cost  reports  are 
the  most  current  audited  cost  reports 
available  of  a  representative  sample  of 
HHAs.  The  1997  audited  cost  data  is 
updated  by  the  market  basket  in  order 
to  make  it  more  reflective  of  the  cost  of 
providing  care  today. 

Comment:  Commenters  were 
concerned  that  not  all  types  of  HHAs, 
with  respect  to  their  being  considered 
large,  small,  urban,  rural,  for  profit,  not- 
for-profit,  for  example,  were  adequately 
represented  in  the  audited  cost  report 
sample  used  to  construct  the  PPS  rates. 

Response:  The  sample  was  designed 
to  be  representative  of  the  home  health 
industry,  including  census  region,  urban 
versus  rural  location,  and  large  versus 
small  agencies.  The  sample  included 
each  provider  type  (freestanding  not-for- 
profit,  freestanding  for-profit, 
freestanding  governmental,  and 
provider-based),  which  are  referred  to  as 
strata  in  sampling  terms.  The  design  of 
the  sample  then  took  into  account  the 
number  of  providers  and  the  variation 
in  cost  and  beneficiaries  in  each 
stratum,  resulting  in  a  representative 
sample  of  the  home  health  industry. 

Comment:  A  few  commenters  were 
concerned  with  the  sample  design 
which  excluded  "very  small"  agencies. 

Response:  Agencies  with  fewer  than 
50  Medicare  beneficiaries  were 
excluded  from  the  sample  list  of 
agencies  for  development  of  the  home 
health  PPS.  These  agencies  were  judged 
to  be  atypical  in  their  costs  and 
utilization.  This  would  particularly  be 
the  case  if  the  agency  is  a  large  agency 
that  happens  to  have  only  a  small 
Medicare  business.  Prior  PPS 
demonstrations  also  excluded  these 
low-volume  providers  from 
participation  for  similar  reasons. 

Comment:  Commenters  raised 
concern  about  rebasing  for  FY  2002 
based  on  a  100  percent  sample  of  cost 
reports.  Commenters  further 
recommended  that  if  the  future  PPS  data 
varies  from  the  FY  2001  base  year  or 
their  proposed  revised  approach  to 
rebase  for  FY  2002,  that  adjustments  be 
made  to  the  standards  on  which  the 
system  is  based. 


Response:  HCFA  has  no  statutory 
authority  to  rebase  the  home  health  PPS 
on  100  percent  cost  report  data.  We  will 
continue  to  monitor  the  effects  of  the 
policies  governing  the  PPS  system. 

N.  Cost  Outlier  Payments 

Comment:  Commenters  generally 
supported  the  outlier  policy  but  often 
disagreed  with  specific  aspects  of  the 
proposed  policy.  Many  commenters 
stated  that  protection  from  the  financial 
risk  of  catastrophic  cases  was  important. 
These  commenters  frequently  identified 
severe  wound  care  patients  and  non-self 
injecting  diabetics  as  the  types  of 
patients  that  pose  the  greatest  financial 
risk  because  of  the  concern  that  the 
HHRG  system  may  not  adequately 
recognize  their  costs.  In  addition, 
commenters  tended  to  support  greater 
financial  protection  against  large  losses, 
favoring  a  greater  concentration  of 
outlier  payments  on  the  most  expensive 
cases,  which  can  be  accomplished  by 
using  a  higher  fixed  dollar  loss  amount 
and  a  higher  loss  sharing  ratio.  Several 
commenters  wanted  provisions  totally 
incompatible  with  the  statutory 
constraint  that  toted  outlier  payments  be 
no  greater  than  5  percent  of  total 
payments  including  outliers,  such  as  no 
fixed  dollar  loss  and  a  higher  loss 
sharing  ratio,  or  even  full  cost 
reimbursement  of  outlier  cases. 
However,  several  commenters  argued 
that  if  greater  catastrophic  protection 
could  not  be  provided.  5  percent  higher 
episode  payments  for  all  episodes 
would  be  preferable  to  the  proposed 
outlier  policy. 

Response:  As  stated  in  the  proposed 
rule,  the  provision  for  outlier  payments 
is  optional  under  section  1895(b)(5)  of 
the  Act.  However,  if  outlier  payments 
are  included  in  the  PPS,  the  statute 
requires  that  total  outlier  payments  be 
no  more  than  5  percent  of  total 
payments,  including  outlier  payments. 
Section  1895(b)(3)(C)  of  the  Act  also 
requires  that  the  episode  payment 
amounts  be  adjusted  to  effectively  pay 
for  outlier  payments  within  the  same 
level  of  estimated  total  spending.  These 
statutory  requirements  place  rather 
strict  limits  upon  the  additional 
payments  that  can  be  directed  to 
unusually  expensive  cases. 

Before  deciding  to  exercise  our 
discretionary  authority  to  include  a 
home  health  PPS  outlier  policy  in  this 
final  rule,  we  carefully  considered  the 
arguments  presented  in  the  public 
comments.  We  have  decided  that  the 
benefit  to  the  home  health  community 
of  adopting  an  outlier  policy  consistent 
with  the  statute  outweighs  no  outlier 
policy.  However,  based  on  the  majority 
of  public  conunents.  we  have  decided  to 
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increase  the  loss  sharing  ratio  from  the 
60  percent  set  forth  in  the  proposed  rule 
to  80  percent,  the  same  ratio  that  is  used 
in  the  inpatient  hospital  PPS. 

Accordingly,  the  hxed  dollar  loss 
amount  has  also  been  changed.  Our 
preliminary  estimates  reported  in  the 
proposed  rule  indicated  that  a  loss- 
sharing  ratio  of  .80  was  consistent  with 
a  fixed  dollar  loss  amount  equal  to  1.35 
times  the  standard  episode  amount. 
However,  estimates  based  on  the  most 
recent  data  indicate  that  the  fixed  dollar 
loss  amount  should  be  changed  to  1.13 
times  the  standard  episode  amount. 
Among  the  commenters  supporting  a 
higher  loss  sharing  ratio,  while  no  one 
suggested  a  loss  sharing  ratio  lower  than 
.75;  some  stated  that  the  ratio  should  be 
the  same  as  in  the  inpatient  hospital 
PPS  (.80),  and  others  stated  that  the 
ratio  should  be  .80  or  even  .90. 

Comment:  Several  commenters  argued 
that  the  proposed  outlier  policy  was  not 
sufficient  to  cover  the  costs  of  patients 
with  intensive  service  needs  and  would 
result  in  inadequate  home  care  being 
provided  to  patients  with  the  greatest 
needs.  Some  commenters  cited  the 
effects  of  the  fixed  dollar  loss  and  the 
loss  sharing  ratio  in  severely  limiting 
the  additional  payment  that  would  be 
made  to  outlier  cases.  Another 
commenter  stated  that  the  outlier 
threshold  should  be  based  on  medical 
necessity  without  any  qualifying 
financial  loss  being  suffered  by  the 
provider,  and  others  stated,  in  effect, 
that  there  should  be  no  fixed  dollar  loss. 
Yet  another  commenter  questioned  the 
sufficiency  of  5  percent  for  these  types 
of  cases. 

Response:  As  noted  above,  section 
1895(b)(5)  of  the  Act  limits  the  total 
amount  of  outlier  payments  that  can  be 
targeted  to  outlier  cases  to  no  more  than 
5  percent  of  estimated  total  payments.  It 
is  impossible  to  eliminate  the  fixed 
dollar  loss  and  to  pay  the  full  estimated 
cost  in  excess  of  the  episode  payment. 
To  do  so  would  result  in  outlier 
payments  far  in  excess  of  the  5  percent 
allowed  by  the  statute.  It  is  also 
inconsistent  with  a  basic  premise  of  the 
episode  based  payment,  which  is  based 
on  average  episode  costs,  and 
anticipates  that  "underpayment"  of 
some  episodes  will  tend  to  be  balanced 
by  "overpayment"  of  other  episodes. 

Given  the  constraint  on  total  outlier 
payments,  we  were  presented  with 
determining  how  to  beneficially 
distribute  the  limited  amount  of 
additional  payments  among  the 
expensive  cases.  If  only  the  very  most 
expensive  of  the  costly  cases  qualify  for 
outlier  payments,  a  higher  proportion  of 
the  total  costs  of  those  cases  can  be 
paid.  Alternatively,  if  a  larger  number  of 


costly  cases  qualify  for  outlier 
payments,  it  is  necessary  to  pay  a  lower 
proportion  of  their  total  costs.  If  the 
fixed  dollar  loss  were  eliminated,  so 
that  all  cases  whose  estimated  costs 
exceeded  the  episode  amount  qualified 
for  outlier  payments,  the  amount  of  the 
outlier  payment  per  case  would  of 
necessity  be  so  small  that  there  would 
be  little  or  no  benefit  for  the  expensive 
cases. 

As  discussed  in  another  comment,  we 
have  chosen  a  loss-sharing  ratio  of  .80 
for  the  final  rule  instead  of  the  .60  set 
forth  in  the  proposed  rule.  We  believe 
that  a  loss-sharing  ratio  of  1.00  would  go 
too  far  in  concentrating  outlier 
payments  on  the  most  expensive  cases. 
It  would  further  limit  the  number  of 
cases  that  could  receive  any  outlier 
payment  and  would  provide  no 
incentive  for  agencies  to  attempt  to 
provide  care  cost-effectively  for  outlier 
cases. 

Comment:  A  number  of  commenters 
raised  concerns  regarding  the  method 
used  to  estimate  the  cost  of  an  episode 
in  determining  outlier  payments. 
Several  commenters  stated  that  the 
"outlier-standardized  per-visit  rates"  do 
not  reflect  the  real  cost  of  visits. 
Another  commenter  appeared  to 
misunderstand  that  we  would  use  per- 
visit  costs  for  each  of  the  six  home 
health  disciplines. 

Response:  In  this  final  rule,  we  are 
revising  proposed  §484.240  to  modify 
the  per-visit  rate  used  to  estimate  per- 
visit  costs.  We  will  now  use  the  average 
cost  per  visit  from  the  PPS  audit  sample 
including  the  average  cost  for 
nonroutine  medical  supplies  and  the 
average  OASIS  adjustment  costs.  The 
only  standardization  applied  to  these 
per-visit  costs  will  be  the  wage  index 
standardization  factor.  See  Table  6  of 
the  proposed  rule  (64  FR  58169)  and 
Table  6  in  section  IV.C.  of  this  final  rule. 

The  wage  index  standardization  factor 
is  included  in  the  per-visit  cost  because 
the  estimated  episode  cost  will  be 
adjusted  by  the  wage  index,  just  as  is 
the  episode  payment  amount.  As  a 
result  of  these  changes  from  the 
proposed  rule,  our  estimated  cost  of  an 
episode  will  be  higher,  and  more 
episodes  will  qualify  for  higher  outlier 
payments  than  would  have  occurred 
under  the  originally  proposed  method. 
This  change  in  cost  methodology  will 
require  increasing  the  fixed  dollar  loss 
in  order  to  stay  within  the  5  percent 
constraint. 

The  estimated  cost  of  an  episode  will 
be  calculated  by  multiplying  the  per- 
visit  cost  of  each  discipline  by  the 
number  of  visits  in  the  discipline  and 
computing  the  total  cost  for  all 
disciplines. 


We  imderstand  that  the  estimated  cost 
will  not  necessarily  accurately  measure 
the  actual  cost  of  any  individual  episode 
or  the  actual  costs  of  any  single  agency. 
Our  method  of  cost  estimation  will 
measure  differences  among  episodes  in 
three  factors:  the  total  number  of  visits, 
the  skill  mix  of  those  visits,  and  the 
wage  costs  of  the  geographical  area 
where  the  care  was  provided.  This 
methodology  will  assume  an  equitable 
and  timely  application  of  outlier 
payments  among  HHAs  without 
introducing  the  complex  and 
idiosyncratic  elements  of  individual 
agency  cost  finding  using  cost  report 
analysis. 

Comment:  Several  commenters 
suggested  that  we  consider  reimbursing 
reasonable  costs  for  outlier  cases.  Other 
commenters  stated  that  the  estimated 
cost  does  not  include  the  cost  of  non- 
routine  medical  supplies  provided 
during  each  outlier  episode,  and  that  if 
we  estimated  costs  in  the  same  manner 
that  is  used  in  the  inpatient  hospital 
PPS,  we  could  include  the  costs  of  non- 
routine  medical  supplies. 

Response:  It  is  correct  that  while  the 
total  costs  of  non-routine  medical 
supplies  were  included  in  the  episode 
payment  amoimt,  the  non-routine 
medical  supplies  of  an  individual 
episode  are  not  accoimted  for  in 
calculating  the  payment  for  an  episode 
or  in  outlier  calculations.  In  the 
inpatient  hospital  PPS,  costs  of  outlier 
cases  are  estimated  by  multiplying  total 
charges  for  the  services  provided  during 
the  hospital  stay  by  a  hospital-specific 
cost-to-charge  ratio  that  is  determined 
from  the  Medicare  hospital  cost  report. 
Applying  this  method  to  the  home 
health  PPS  would  provide  a  means  of 
including  the  cost  of  non-routine 
medical  supplies  in  the  estimated  cost 
of  an  episode.  However,  there  are  two 
major  reasons  why  we  believe  that  using 
the  estimated  visit  cost  method  is 
necessary.  First,  we  do  not  have  charges 
for  non-routine  medical  supplies  or 
agency  cost-to-charge  ratios  in  the  Abt 
case-mix  data  that  we  are  using  to 
estimate  the  outlier  policy  for  the  first 
year  of  the  PPS.  Therefore,  we  are 
imable  to  use  the  cost-to-charge  ratio 
method  at  this  time.  Second,  we  would 
like  to  avoid  making  the  Medicare  cost 
report  a  necessairy  part  of  determining 
an  agency's  payments  under  the  home 
health  PPS.  In  particular,  we  would  like 
to  make  the  new  system  independent  of 
the  burdensome  and  idiosyncratic  cost- 
finding  process  of  the  previous, 
reasonable  cost-based  payment  system. 

Comment:  Some  commenters 
indicated  a  misunderstanding  about  the 
application  of  the  wage  index  in 
calculating  outlier  payments.  The 
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confusion  was  whether  the  fixed  dollar 
loss  was  adjusted  by  the  wage  index. 

Response:  The  fixed  dollar  loss 
amount  is  wage-adjusted  in  exactly  the 
same  manner  that  the  standard  episode 
payment  is  wage-adjusted.  As  a  result, 
the  fixed  dollar  loss  will  be  the  same 
proportion  of  the  episode  payment  in  all 
wage  index  areas.  In  nominal  dollars, 
the  outlier  threshold  for  an  episode  in 
a  low  wage  index  area  is  lower  than  the 
outlier  threshold  for  an  episode  in  the 
same  HHRG  in  a  high  wage  index  area. 
The  outlier  payment  is  also  wage- 
adjusted.  Hence,  the  outlier  payment  for 
an  episode  will  be  the  same  proportion 
of  the  total  payment  for  that  episode 
whether  the  episode  of  care  is  provided 
in  a  low  or  a  high  wage  index  area. 

Comment:  Several  commenters  asked 
operational  questions  about  the  outlier 
policy  and  how  outlier  payments  would 
actually  be  made.  For  example,  one 
commenter  asked  us  to  clarify  how  and 
when  outlier  payments  would  be  made. 
Another  asked  who  initiates  an  outlier 
request  and  whether  it  would  be 
automated.  Others  asked  how  the  5 
percent  would  be  determined  and  how 
information  on  outlier  payments  would 
be  communicated  to  agencies.  Another 
commenter  asked  what  our  policy 
would  be  if  total  outlier  payments  are 
significantly  different  than  the  5  percent 
amount.  Another  commenter  asked  how 
outlier  payments  would  be  tracked  and 
capped  nationally  and  how  agencies 
would  know  when  the  outlier  pool  had 
been  exhausted.  Finally,  there  was  the 
question  whether  the  5  percent  applied 
to  individual  agencies  or  all  agencies  in 
the  aggregate. 

Response:  Outlier  payments  will  be 
made  automatically  by  RHHI  through 
the  normal  claims  processing  system. 
When  the  RHHI  determines  the  final 
episode  payment  based  on  the  claim 
submitted  by  the  agency,  as  part  of 
determining  the  appropriate  payment 
for  the  episode,  the  RHHI  system 
estimates  the  imputed  cost  of  the 
episode  under  the  outlier  methodology. 
If  the  cost  exceeds  the  outlier  threshold 
for  the  HHRG  to  which  the  episode  is 
assigned,  then  an  outlier  payment  will 
automatically  be  calculated  for  the 
episode.  The  agency  will  know  when  it 
receives  an  outlier  payment  for  an 
episode  because  it  will  be  part  of  the 
final  payment  for  the  episode  and  noted 
on  the  remittance  advice. 

It  is  important  to  understand  that, 
according  to  section  1895{bK5)  of  the 
Act,  the  5  percent  constraint  applies  to 
estimated  total  payments,  not  actual 
total  payments.  Each  year,  we  will 
establish,  the  loss-sharing  ratio  and  the 
fixed  dollar  loss  values  that  will  be  used 
throughout  the  next  fiscal  year  to 


calculate  outlier  payments.  There  will 
be  no  reconciliation  of  actual  outlier 
payments  to  the  5  percent  target  either 
during  a  current  fiscal  year  or  in  any 
subsequent  Rscal  years.  If  actual  outlier 
payments  during  a  given  year  exceed  5 
percent  of  actual  total  payments,  there 
will  be  no  attempt  to  recoup  the 
difference.  Similarly,  if  total  outlier 
payments  in  a  year  fall  short  of  5 
percent  of  actual  total  payments,  there 
will  be  no  additional  payments  made  to 
agencies.  Such  information  will, 
however,  be  part  of  the  analysis 
conducted  for  setting  the  appropriate 
threshold  in  subsequent  years. 

Finally,  there  is  no  direct  relationship 
between  the  5  percent  limit  on  total 
outlier  payments  and  the  percent  of 
outlier  payments  that  an  individual 
agency  may  receive.  Depending  on  the 
agency's  caseload  during  the  year,  the 
percentage  of  outlier  payment  to  its  total 
payments  as  oudier  payments  will 
likely  vary.  The  5  percent  constraint 
applies  to  all  agencies  in  the  aggregate 
and  not  to  individual  agencies. 

Comment:  One  commenter  questioned 
why  we  have  no  outlier  policy  for  LUPA 
episodes. 

Response:  No  additional  payments 
will  be  made  for  LUPA  episodes  beyond 
the  LUPA  payment.  However,  it  should 
be  noted  that  in  this  final  rule,  we  have 
changed  the  per-visit  costs  to  be  used  in 
computing  the  LUPA  payment  so  that 
the  same  per-visit  amounts  will  be  used 
for  the  LUPA  payment  as  that  used  in 
estimating  the  cost  of  a  regular  60-day 
episode. 

Comment:  A  commenter  stated  that 
we  should  implement  a  payment  ceiling 
for  outlier  cases  {such  as  175  percent  of 
the  HHRG  payment)  and  use  a  15 
percent  adjustment  to  fund  the  outlier 
pool. 

Response:  Since  a  basic  objective  of 
oudier  payments  is  to  increase 
payments  to  the  most  costly  cases,  we 
do  not  think  that  outlier  payments 
should  be  limited  to  some  percent  of  the 
HHRG  payment.  The  effect  of  such  a 
ceiling  would  be  to  allow  other  less 
costly  cases  to  receive  higher  relative 
outlier  payments.  As  to  the  latter 
comment,  a  15  percent  outlier 
adjustment  is  not  permitted  by  the 
statute,  which  sets  5  percent  of  total 
estimated  payments  as  the  maximum 
amount  of  outlier  payments. 

Comment:  One  commenter  suggested 
that  we  eliminate  outliers  and 
recalculate  the  case-mix  to  include  long 
stay  cases  as  part  of  the  HHRG  system. 

Response:  "Long  stay"  cases  are  as 
much  a  part  of  the  HHRG  system  as 
shorter  term  cases,  and  will  not 
necessarily  become  outlier  cases.  As  the 
system  provides  for  unlimited  60-day 


periods,  provided  that  patients  continue 
to  be  eligible  for  Medicare  home  health 
services  for  each  60-day  period,  HHAs 
will  receive  additional  episode 
payments  based  on  the  assigned  HHRG 
for  each  episode.  Thus,  length  of  stay  is 
not  a  factor  leading  to  underpayments. 
The  purpose  of  the  outlier  policy  is  to 
provide  additional  payments  to  cases 
requiring  unusually  intensive  services 
within  a  60-day  episode. 

Comment:  One  commenter  stated  that 
a  transition  policy  would  be  a  preferable 
alternative  to  the  proposed  outlier 
policy. 

Response:  As  discussed  previously, 
we  have  decided  against  implementing 
a  transition  policy.  However,  we  note 
that  a  transition  policy  could  serve  some 
of  the  same  purposes  as  an  oudier 
policy  early  in  system  implementation. 
For  example,  a  transition  policy  bases  a 
proportion  of  the  episode  payment  on 
the  estimated  cost  (using  the  same 
method  as  we  apply  in  the  outlier 
policy)  emd  the  rest  of  the  episode 
payment  on  the  case-mix  and  wage 
adjusted  episode  amount.  Such  a  policy 
could  provide  higher  total  payments  to 
episodes  whose  estimated  cost  exceeds 
the  episode  payment.  However,  for  all 
cases  whose  estimated  cost  is  less  than 
the  episode  payment,  this  blended 
payment  would  be  lower  than  the 
episode  payment.  Because  it  would 
potentially  change  the  payment  to  all 
episodes,  a  transition  policy  has  a 
greater  impact  on  total  payments  than 
that  of  the  outlier  policy.  Whereas  the 
outlier  policy  is  self-financing  under  the 
terms  of  the  statute,  a  broader  transition 
policy  would  require  a  different  and 
possibly  greater  adjustment  for  budget 
neutrality.  Finally,  a  transition  policy  is, 
as  the  name  indicates,  intended  to  be 
temporary,  and  intended  to  allow 
providers  time  to  adjust  to  a  new 
system.  In  contrast,  we  intend  the 
outlier  policy  to  be  a  permanent  feature 
of  the  payment  system. 

Comment:  One  commenter  urged  us 
to  carefully  monitor  the  impact  of  the 
oudier  policy  and  stressed  the 
importance  of  maintaining  an 
appropriate  balance  between  the  total 
number  of  oudier  patients  and  the 
payment  per  outlier  case.  Another 
commenter  expressed  a  preference  for 
refinement  of  the  case-mix  system  as  an 
alternative  to  the  outlier  policy. 

Response:  We  fully  agree  with  the 
suggestion  of  both  commenters.  We  will 
monitor  the  impact  of  the  outlier  policy 
with  the  intention  of  refining  it  where 
possible.  We  will  also  explore  case-mix 
refinements  as  we  gather  the  data 
needed  to  support  the  necessary 
analyses.  We  are  also  hopeful  that,  over 
time,  case-mix  refinement  may  reduce 
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the  need  for  an  outlier  policy.  We  will 
examine  the  issue  in  the  future  when 
more  information  is  available. 

Comment:  Three  commenters  raised 
concern  about  the  impact  of  outliers  on 
specific  types  of  home  health  agencies. 
They  expressed  concern  for  financial 
losses  that  would  be  inciured  by  nu-al 
agencies,  a  provider  of  "last  resort" 
whose  cases  are  in  need  of  intensive 
services,  and  agencies  in  States  where 
there  are  no  other  publicly  funded  home 
and  community  based  services.  In 
addition,  a  commenter  stated  that  the 
wage  adjusted  per-visit  costs  would  be 
significantly  less  than  the  actual  per- 
visit  costs  in  a  particular  geographical 
area. 

Response:  These  comments  suggest 
that  the  outlier  policy  might  be  tailored 
to  increase  outlier  payments  for  specific 
agencies  on  the  basis  of  their  location  or 
case-mix.  The  outlier  policy  set  forth  in 
this  rule  provides  greater  compensation 
for  agencies  based  on  the  imputed  cost 
of  an  agency's  episodes.  There  is  no  data 
available  to  us  which  objectively 
identifies  providers  for  whom,  on  some 
basis,  additional  pa>Tnents  would  be 
warranted.  We  believe  the  PPS  system 
with  its  various  adjustments  provides  a 
sound  basis  for  distributing  payment  in 
accordance  with  patient  need. 

Comment:  Some  commenters 
suggested  that  we  apply  different  outlier 
criteria  to  different  types  of  cases.  For 
example,  one  commenter  stated  that  the 
outlier  payments  should  be  restricted  to 
the  40  non-therapy  HHRGs. 

Response:  We  believe  that  estimated 
total  cost  is  the  best  measure  we  have 
for  identifying  outlier  cases.  The  fact 
that  the  fixed  dollar  loss  is  the  same  for 
all  cases  means  that  the  estimated  loss 
that  must  be  incurred  is  the  same  for  all 
cases  and  thus  achieves  equity.  Even 
though  a  therapy  case  receives  a  higher 
episode  payment  than  a  non-therapy 
case,  the  estimated  loss  that  must  be 
incurred  before  it  qualifies  for  outlier 
payments  will  be  the  same. 

Comment:  One  commenter 
recommended  a  lower  fixed  dollar  loss 
for  wound  care  cases  than  for  other 
outlier  cases. 

Response:  We  note  that  a  lower  fixed 
dollar  loss  for  wound  care  cases  than  for 
other  cases  would  direct  a  greater 
proportion  of  outlier  payments  to 
woimd  care  cases.  We  have  decided 
against  adopting  such  a  policy  at  this 
time.  As  indicated  in  a  previous 
response,  we  believe  that  it  is  more 
equitable  to  let  the  estimated  cost  of 
each  episode  determine  the  amount  of 
outlier  payments  without  singling  out 
specific  types  of  cases  for  special 
treatment. 


Comment:  One  commenter  seemed  to 
argue  that  a  fixed  dollar  loss  equal  to  or 
greater  than  the  episode  payment 
amount  was  impossible  empirically  and 
resulted  from  assumptions  we  made 
about  episode  costs  and  payments. 

Response:  This  commenter  seemed  to 
misunderstand  the  method  we  used  to 
estimate  the  fixed  dollar  loss  amount 
and  the  loss-sharing  ratio.  The  estimates 
of  fixed  dollar  loss  amounts  and  loss- 
sharing  ratios  presented  in  the  proposed 
rule  and  in  this  final  rule  were  not 
based  on  any  assumptions  about 
internal  data  relationships.  As  described 
in  the  proposed  rule,  the  estimates  were 
derived  from  modeling  simulated 
payments  and  estimated  costs  for  the 
episodes  included  in  the  Abt  case-mix 
data  set.  For  this  final  rule,  we 
conducted  the  simulations  again  using 
an  updated  Abt  data  set.  We  were 
unable  to  perform  simulations  using 
early  OASIS  data  ft-om  the  OASIS 
national  repository,  because  data  lags 
prevented  us  ft-om  linking  OASIS  data 
to  claims  such  that  they  could  be 
included  in  this  final  rule.  However,  we 
were  able  to  perform  a  variety  of  case- 
mix  comparisons  between  the  national 
OASIS  data  and  the  Abt  sample  data. 
These  comparisons  indicated  a  high 
degree  of  conformity  between  the  two 
data  sources.  Further,  we  were  able  to 
compare  the  1998  episode  file 
developed  from  Medicare  claims  and 
the  Abt  data  to  determine  how  well  the 
distribution  of  expensive  cases  matched 
in  the  two  files.  This  analysis  also 
supported  the  use  of  the  Abt  data. 

O.  Budget  Neutrality 

Comment:  A  number  of  commenters 
raised  concerns  regarding  the  budget 
neutrality  target.  A  few  commenters 
were  concerned  about  the  budget  target 
of  IPS  limits  reduced  by  15  percent. 
Another  felt  expenditures  should  be 
based  on  the  Congressional  Budget 
Office  projection  of  expenditures. 

Response:  Section  302  of  BBRA  of 
1999  amended  the  statute  to  delay  the 
15  percent  reduction  in  spending  until 
one  year  after  the  implementation  of 
PPS  and  further  requires  the  Secretary 
to  report  to  Congress  within  6  months 
after  implementation  of  PPS  on  the  need 
for  the  15  percent  reduction.  The  statute 
also  requires  the  budget  target  to  be 
based  on  the  Secretary's  estimate  of 
spending  in  FY  2001,  not  the 
Congressional  Budget  Office  estimate. 

Comment:  Some  commenters  asked  if 
we  intend  to  re-evaluate  the  budget 
neutrality  factor  in  the  future. 

Response:  Re-evaluating  the 
experience  over  the  next  few  years  and 
adjusting  the  rates  accordingly  could  be 
beneficial.  However,  the  statute  does  not 


provide  for  any  adjustment  in  the 
budget  neutrality  factor  nor  an 
adjustment  to  change  the  program 
budget  target. 

Comment:  Several  commenters  were 
concerned  about  our  projection  of  the 
number  of  episodes  in  FY  2001.  Some 
mentioned  specific  reasons  for  declining 
episodes  such  as  the  changes  in 
venipunctiue  rules. 

Response:  Since  the  time  we 
published  the  preliminary  notice,  we 
have  obtained  more  meaningful  data 
about  home  health  spending  and 
utilization  changes.  We  now  have  two 
consecutive  year's  episode  files  and 
have  clarified  issues  related  to  spending 
projections  such  as  unsubmitted  claims 
and  sequential  billing.  We  are  no  longer 
projecting  the  same  number  of  episodes 
as  we  had  in  CY  1997.  Utihzation  has 
dropped  substantially  since  that  time. 
However,  the  reasons  for  the  drop,  such 
as  venipuncture  changes,  cannot  be 
quantified.  We  have  a  two-year 
comparison  relating  the  drop  in 
episodes  to  the  drop  in  visits  within  an 
episode.  Based  upon  the  most  recent 
data,  we  are  dropping  the  projected 
number  of  episodes  substantially. 

Comment:  Several  commenters  took 
issue  vdth  the  data  to  be  used  as  the 
basis  for  the  rate  setting.  They  felt  that 
we  should  not  use  the  1998  data  to 
establish  rates  as  the  low  utilization 
associated  vn\h  IPS  would  be  built  into 
this  analysis. 

Response:  Because  the  law  requires  us 
to  establish  a  PPS  that  is  budget  neutral 
to  what  would  have  been  paid  under 
IPS,  we  need  the  most  recent  data  to 
help  us  develop  a  model  of  what  would 
have  happened  under  IPS  in  2001.  Since 
utilization  did  drop  so  dramatically,  we 
feel  that  it  is  important  to  know  how  the 
mix  of  services  changed.  Use  of  1997 
data  or  1998  data  does  not  necessarily 
have  a  direct  effect  on  the  level  of 
payment  because  of  the  budget 
neutrality  requirement.  For  example, 
using  1998  data,  with  a  lower  nimiber 
of  visits  in  an  episode  than  1997  data, 
will  result  in  less  of  an  adjustment  to 
obtain  budget  neutrality  to  reach 
projected  FY  2001  spending. 

Comment:  Some  commenters 
suggested  that  we  increase  the  budget 
target  to  reflect  the  cost  of  Part  B 
therapies  that  were  provided  outside  the 
home  health  benefit  that  will  now  be 
covered  by  the  PPS  rate. 

Response:  We  determined  how  much 
of  this  type  of  therapy  is  being  provided 
to  current  beneficiaries  receiving  home 
health  services.  We  added  this  amount 
to  tlie  target  for  spending. 

Comment:  One  commenter  believed 
that  we  should  have  performed  an 
impact  study  for  rural  areas  because 
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such  an  analysis  would  have  shown  the 
need  for  separate  budget  neutrality 
factors  for  nual  versus  urban  areas. 

Response:  We  did  look  at  costs  per 
visits  in  several  different  types  of  nu-al 
areas  versus  lu^ban  areas.  There  was  no 
significant  difference,  therefore  we  did 
not  create  distinct  rates  for  urban  versus 
rural. 

Comment:  Several  commenters  argued 
that  we  did  not  provide  support  for  the 
behavioral  adjustment  assumed  about 
the  percentage  of  LUPA  payments. 

Response:  Analysis  of  the  1998 
episode  file  showed  that  when  home 
health  services  were  broken  into  60-day 
blocks,  for  16  percent  of  the  time  either 
a  beneficiary  had  1  to  4  visits  extending 
outside  a  continuous  period  of  service 
or  that  a  beneficiary  simply  had  only  1 
to  4  visits  within  a  60-day  period.  Of 
this  16  percent,  only  26  percent  or  4 
percent  of  the  total  were  cases  where 
only  1  to  4  visits  were  provided  in  a 
single  60-day,  non-contiguous  period. 
This  four  percent  would  clearly  classify 
as  LUPA  episodes.  It  is  not  clear  that 
those  visits  simply  falling  outside  the  60 
days  would,  under  PPS,  qualify  as  an 
episode.  A  plan  of  care  would  probably 
simply  include  those  straggler  visits 
with  the  preceding  episode  in  many 
cases.  The  episode  file  was  created  to 
help  us  determine  the  average  number 
of  visits  and  the  mix  of  visits  in  an 
episode.  The  file  was  not  meant  to  fully 
reflect  a  system  where  payments  are 
made  prospectively.  The  incentives  and 
the  management  of  care  under  the 
prospective  system  we  have  designed 
have  many  differences  from  a  cost-based 
reimbursement  system.  Our  assiunption 
about  the  percentage  of  LUPA  episodes 
is  not  so  much  a  reflection  of  a 
behavioral  change  but  a  clarification  of 
how  the  episode  file  was  constructed.  It 
would  not  be  reasonable  to  assume  that 
the  distribution  of  visits  under  PPS  will 
replicate  that  of  IPS.  Our  assumption 
that  5  percent  of  episodes  will  be  LUPA 
is  based  on  the  actuaries'  best  estimate 
of  what  will  actually  happen  under  PPS. 

Comment:  One  commenter  suggested 
that  we  include  appropriate 
assumptions  regarding  the  PEP  in  the 
budget  neutrality  adjustment. 

Response:  We  developed  the  PEP  and 
the  SCIC  to  benefit  both  agencies  and 
beneficiaries.  The  SCIC  was  created  so 
that  beneficiaries  whose  condition  had 
changed  since  the  start  of  the  episode 
could  continue  to  be  cared  for  by  the 
same  agency.  There  is  a  cost  to  the 
payment  system  in  allowing  this  change 
in  condition.  Because  we  do  not  have 
adequate  data  to  estimate  this  cost,  our 
rate  setting  assiunptions  could  not 
incorporate  the  increased  cost  of 
changing  to  a  higher  case-mix  mid- 


episode.  There  are  some  slight  savings 
from  using  an  end  date  to  the  PEP 
which  does  not  equal  the  start  date  of 
the  next  episode.  Again,  we  did  not 
specifically  account  for  this  in 
determining  the  budget  neutrality  factor 
because  as  in  the  case  of  the  SCIC,  we 
do  not  have  concrete  data  on  which  to 
base  any  cost  estimate.  We  feel  that  the 
cost  of  the  SCIC  will  outweigh  any 
savings  from  the  PEP.  This  being  the 
case,  the  rates  are  not  lower  than  they 
should  be  because  of  assumptions  about 
the  PEP. 

P.  Discharge  Issues 

Comment:  Several  commenters  raised 
concern  over  possible  impacts  of 
discharge  policies  under  the  new  PPS. 
Commenters  requested  clarification  of 
our  policy  governing  the  situations  of 
patients  who  are  discharged  because 
they  are  no  longer  homebound  and 
therefore  ineligible  for  the  Medicare 
home  health  benefit  during  the  60-day 
episode,  the  patient  refuses  services  or 
is  discharged  because  of  safety,  abuse, 
non-compliance  concerns,  or  dies. 

Response:  We  believe  the  documented 
and  legitimate  event  of  a  patient's  death 
would  result  in  a  full  episode  payment 
for  the  HHA.  Therefore,  if  a  patient  dies 
on  day  35  of  an  episode,  the  HHA 
would  receive  a  full  episode  payment 
for  that  individual.  There  would  be  no 
proportional  payment  adjustments  to 
the  full  episode  payment.  If  a  patient  is 
discharged  because  he  or  she  becomes 
no  longer  homebound  and  therefore 
ineligible  for  the  home  health  benefit, 
refuses  services,  or  becomes  a 
documented  safety,  abuse  or  non- 
compliance discharge  during  the  60-day 
episode,  the  HHA  would  receive  a  full 
60-day  episode  payment  unless  the 
patient  became  subsequently  eligible  for 
the  home  health  benefit  during  the  same 
60-day  episode  and  later  transferred  to 
another  HHA  or  returned  to  the  same 
HHA,  then  the  latter  situation  would 
result  in  a  PEP  adjustment. 

Comment:  Commenters  requested 
clarification  of  discharge  policies 
governing  an  intervening  hospital,  SNF 
or  hospice  admission. 

Response:  We  believe  that  HHAs 
should  be  given  the  option  to  discharge 
the  patient  within  the  scope  of  its  own 
operating  policies;  however,  an  HHA 
discharging  a  patient  as  a  result  of 
hospital  admission  diuing  the  60-day 
episode  will  not  be  recognized  by 
Medicare  as  a  discharge  for  billing  and 
payment  purposes.  An  intervening 
hospital  stay  will  result  in  either  an 
applicable  SCIC  adjustment  or,  if  the 
Resumption  of  Care  OASIS  assessment 
upon  return  to  home  health  does  not 
indicate  a  change  in  case-mix  level,  a 


full  60-day  episode  payment  will  be 
provided  spanning  the  home  health 
episode  start  of  care  date  prior  to  the 
hospital  admission,  through  and 
including  the  days  of  the  hospital 
admission,  and  ending  writh  the  59th 
day  from  the  original  start  of  care  date. 

Comment:  Several  commenters  asked 
whether  a  patient  could  be  discharged 
before  the  end  of  the  60-day  episode  and 
whether  the  final  bill  could  be 
submitted  upon  discharge  before  the 
end  of  the  60-day  episode. 

Response:  The  claim  may  be 
submitted  upon  discharge  before  the 
end  of  the  60-day  episode.  However, 
subsequent  adjustments  to  any  payment 
based  on  the  claim  may  be  made  due  to 
an  intervening  event  resulting  in  a  PEP 
adjustment,  such  as  a  transfer  to  another 
HHA  prior  to  the  end  of  the  60-day 
episode  or  discharge  and  retimi  to  the 
same  HHA  prior  to  the  end  of  the  60- 
day  episode. 

Comment:  A  commenter  requested 
clarification  of  the  situation  where  an 
HMO  fails  to  notify  the  HHA  of  a 
transfer  of  coverage,  asking  whether  the 
HHA  would  be  responsible  for  that 
portion  of  the  PPS  payment  deducted  by 
Medicare. 

Response:  The  common  working  file 
data  base  includes  enrollment  data  that 
should  inform  the  HHA  of  the 
enrollment  status  of  patients  under  a 
home  health  plan  of  care  with  their 
agency.  If  the  beneficiary  becomes  HMO 
eligible  mid-episode,  the  60-day  episode 
payment  will  be  proportionally  adjusted 
with  a  PEP  adjustment.  The  episode 
payment  will  be  proportionally  adjusted 
using  the  span  of  days  based  on  the 
billable  visit  date  that  the  beneficiary 
was  under  the  care  of  the  HHA  prior  to 
the  beneficiary  transfer  to  an  HMO. 

Q.  Consolidated  Billing 

Comment:  Severed  commenters 
requested  clarification  of  the  services 
governed  by  the  statutorily  required 
consolidated  billing  requirements  under 
sections  1842(b)(6)(F)  and  1862(a)  of  the 
Act  as  amended  by  section  305  of 
BBRA.  Some  commenters  were 
concerned  with  possible  False  Claims 
Act  violations. 

Response:  Section  1842(b)(6)(F)  of  the 
Act,  enacted  by  the  BBA  ,  and  amended 
by  the  BBRA,  requires  the  consolidated 
billing  of  all  covered  home  health 
services  listed  in  section  1861(m)  of  the 
Act,  except  for  DME  covered  as  a 
Medicare  home  health  service.  Section 
305  of  BBRA  revised  the  statute  to 
exclude  DME  covered  under  the 
Medicare  home  health  benefit  from  the 
consolidated  billing  requirements. 
Under  PPS,  HHAs  will  be  required  to 
bill  and  receive  payment  for  all  covered 
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home  health  services  listed  in  section 
1861(m)  of  the  Act,  except  DME  during 
the  60-day  episode.  Under  the  current 
system,  issues  concerning  the  False 
Claims  Act  are  within  the  purview  of 
the  Inspector  General  who  will  review 
any  possible  claims  violation. 

Comment:  Commenters  requested 
reassurance  that  parenteral  and  enteral 
nutrition  was  not  included  in  the 
consolidated  billing  requirements 
governing  home  health  PPS. 

Response:  Perenteral  and  enteral 
nutrition  services  are  currently  not  a 
covered  home  health  service.  Therefore, 
perenteral  and  enteral  nutrition  services 
are  not  subject  to  the  consolidated 
billing  requirements  and  are  not 
included  in  the  PPS  episode  rate. 

Comment:  Several  commenters 
requested  the  elimination  of  non-routine 
medical  supplies,  osteoporosis  drugs 
and  the  therapies  from  the  consolidated 
billing  requirements  governing  PPS. 

Response:  The  statute  requires  all 
covered  home  health  services  listed  in 
section  1861  (m)  of  the  Act,  except  for 
DME,  to  be  governed  by  the 
consolidated  billing  requirements. 
HHAs  cannot  unbundle  non-routine 
medical  supplies  that  are  currently 
covered  as  a  Medicare  home  health 
service  that  may  coincidentally  have  a 
duplicate  Part  B  payment  code  for 
payment.  In  addition,  HHAs  caimot 
unbundle  the  osteoporosis  drug  or 
therapies  covered  under  the  Medicare 
home  health  benefit.  Although  the 
osteoporosis  drug  covered  under  the 
Medicare  home  health  benefit  is  not 
included  in  the  PPS  rate,  it  is  still 
governed  by  the  statutorily  required 
consolidated  billing  requirements. 

Comment:  Commenters  suggested  that 
we  remove  the  requirement  for 
consolidated  billing  of  intern  and 
resident  services  unless  it  is  a  choice  of 
the  hospital  and  the  HHAs.  Commenters 
suggested  a  separate  payment  amount  to 
those  HHAs  that  will  bill  for  their  intern 
and  resident  services. 

Response:  To  the  extent  these  services 
were  paid  on  a  reasonable  cost  basis  and 
covered  under  the  home  health  benefit, 
there  cannot  be  separate  payment  for 
these  services  under  home  health  PPS. 
These  services  will  be  subject  to  the 
lonsolidated  billing  requirements. 
However,  the  HHA  PPS  rates  and 
consolidated  billing  requirements  do 
not  affect  Medicare  payments  to 
hospitals  for  graduate  medical 
education  or  billing  requirements. 

Comment:  Commenters  suggested  that 
we  establish,  at  a  minimum,  a  partial 
episode  payment  to  a  nonprimary  HHA 
that  can  demonstrate  they  followed  the 
recommended  Common  Working  File 
(CWF)  procedures  for  CWF  verification 


of  home  health  status  before  providing 
care,  but  received  incorrect  information 
about  the  episode  status  of  the 
beneficiary. 

Response:  We  believe  that  HCFA 
systems  will  provide  the  appropriate 
information  in  a  timely  manner  so  that 
HHAs  may  establish  primacy  for 
purposes  of  consolidated  billing  and 
corresponding  payment.  In  futiu^ 
refinements  to  the  system  we  will 
certainly  not  rule  out  the  feasibility  of 
this  proposal  if  the  data  shows  that  this 
situation  occurs  frequently. 

Comment:  Commenters  requested 
clarification  of  the  procedures  HHAs 
and  other  providers  will  follow  to 
communicate  the  necessary  charges  of 
DME  and  the  osteoporosis  drug. 

Response:  The  current 
communication  level  that  is  necessary 
to  effectively  meet  the  DME  and 
osteoporosis  drug  needs  of  home  health 
patients  will  continue  under  PPS.  Both 
DME  and  the  osteoporosis  drug  are  paid 
outside  of  the  PPS  rates.  As  DME 
covered  as  a  home  health  service,  is  no 
longer  subject  to  the  consolidated 
billing  requirements  governing  home 
health  PPS,  the  status  quo  for  the 
provision  of  DME  will  continue  under 
PPS.  The  osteoporosis  drug  is  subfect  to 
the  consolidated  billing  provisions 
although  it  is  paid  outside  of  the  PPS 
rates.  HHAs  wiU  no  longer  be  able  to 
unbundle  the  osteoporosis  drug  to  a  Part 
B  supplier.  The  HHA  will  have  to  bill 
Medicare  directly  for  the  osteoporosis 
drug  and  any  applicable  supplier  will 
have  to  look  to  the  HHA  for  payment. 

Comment:  Commenters  requested 
clarification  of  consolidated  billing 
requirements  governing  billings  and 
payments  for  services  at  hospitals, 
skilled  nursing  facilities,  and 
rehabilitation  centers  when  they  include 
equipment  too  cumbersome  to  bring  to 
the  home. 

Response:  Payments  for  services  at 
hospitals,  SNFs,  and  rehabilitation 
centers  when  they  include  equipment 
too  cumbersome  to  bring  to  the  home 
have  been  incorporated  into  the  baseline 
cost  data  used  to  develop  the  PPS  rates 
and  are  included  in  those  rates.  Those 
services  are  also  subject  to  the 
consolidated  billing  requirements. 
Therefore,  the  HHA  cannot  unbundle 
the  services  to  a  Part  B  supplier.  The 
HHA  must  provide  the  services  either 
directly  or  under  arrangement  and  bill 
Medicare  directly  for  payment. 

R.  Physician  Certification  of  the  HHRG 
(§484.22) 

Comment:  Several  commenters 
requested  the  elimination  of  the 
proposed  requirement  governing 
physician  certification  of  the  HHRG.  In 


general,  commenters  objected  to  the 
burden  associated  with  this  requirement 
and  questioned  its  logic.  Commenters 
also  argued  that  physicians  would  not 
be  able  to  comply  with  the  requirement" 
of  certification  of  the  HHRG. 

Response:  We  proposed  to  require  the 
physician  to  certify  the  appropriate 
case-mix  weight/HHRG  as  part  of  the 
required  physician  certification  of  the 
plan  of  care.  This  was  an  attempt  to 
have  the  physician  more  involved  in  the 
decentralized  delivery  of  home  health 
services.  However,  based  on  the  number 
of  negative  responses  from  commenters 
and  our  reevaluation  of  this  issue,  we 
have  decided  to  eliminate  this 
requirement  and  focus  our  attention  on 
physician  certification  efforts  and 
education  in  order  to  better  involve  the 
physician  in  the  delivery  of  home  health 
services.  In  this  final  rule,  we  are 
deleting  proposed  §424.22(a){l)(v)  to 
remove  this  requirement  from  our 
regulations. 

S.  Small  Rural  Providers 

Comment:  Several  commenters 
suggested  that  we  recognize  several 
small  rural  exceptions  to  the  national 
episode  payment  rate  and  LUPA  policy 
that  would  more  appropriately 
xecognize  the  special  needs  of  small 
rural  providers.  Commenters  suggested 
that  the  payment  rates  are  inadequate  to 
meet  the  special  travel  needs  and 
potential  economy  of  scale  challenges 
that  commenters  believe  small  rural 
HHAs  encounter.  Commenters  believed 
the  data  used  to  develop  the  PPS  did  not 
include  or  adequately  reflect  the 
behavior  of  small  rural  HHAs,  and 
therefore  believed  it  would  be  difficult 
to  predict  the  impact  of  PPS  on  small 
rural  HHAs.  Conversely,  other 
commenters  specifically  recommended 
no  exception  for  small  rural  HHAs. 

Response:  In  our  re-examination  of 
the  small  rural  impact  issue,  we  did  not 
find  data  to  support  the  rural 
differentiation  suggested  in  the 
comments  submitted.  Our  analysis 
included  the  subcategorization  of  data 
into  increasing  degrees  of  rural 
remoteness.  As  demonstrated  in  the 
analysis  below,  the  subcategories  did 
not  yield  a  significant  differentiation  in 
costs  associated  with  resource  needs 
and  service  delivery  in  rural  areas.  We 
do  not  believe  that  rural  providers  will 
be  disadvantaged  under  HHA  PPS. 
However,  we  will  continue  to  look  at 
alternatives  regarding  beneficiary  access 
to  Medicare  home  health  services  in 
remote  areas.  We  will  continue  to 
analyze  this  complex  issue  with  new 
data  under  HHA  PPS.  U  and  when  an 
adjustment  is  justified,  we  will  refine 
the  system  accordingly. 
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Rural  Continuum  Code  Status  Table 


Provider  type 


Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies 

Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies 

Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies 

Free  Standing  For  Profit  Agencies  

Free  Standing  For  Profit  Agencies  

Free  Standing  Governmental  Agencies  .„ 

Free  Standing  Governmental  Agencies  

Free  Standing  Govemmental  Agencies  

Free  Standing  Governmental  Agencies  

Free  Standing  Govemmental  Agencies  

Free  Standing  Governmental  Agencies  

Free  Standing  Governmental  Agencies  

Free  Standing  Govemmental  Agencies 

Free  Standing  Govemmental  Agencies  ~ 

Free  Standing  Governmental  Agencies  

Free  Standing  Non-Profit  Agencies 

Free  Standing  Non-Profit  Agencies  

Free  Standing  Non-Profit  Agencies  

Free  Standing  Non-Profit  Agencies 

Free  Standing  Non-Profit  Agencies 

Free  Standing  Non-Profit  Agencies 

Free  Standing  Non-Profit  Agencies „ 

Free  Standing  Non-Profit  Agencies ^ "■ 

Free  Standing  Non-Profit  Agencies 

Free  Standing  Non-Profit  Agencies 

Provider  Based  Agencies  

Provider  Based  Agencies  .j 

Provider  Based  Agencies  

Provider  Based  Agencies  

Provider  Based  Agencies  

Provider  Based  Agencies  _ 

Provider  Based  Agencies  

Provider  Based  Agencies  

Provider  Based  Agencies  

Provider  Based  Agencies  

'  Source:  Bureau  of  Census'  urban  and  rural  classification  of  populations. 

2  Source:  Audited  Cost  Report  Sample  Data 

3  Source:  Audited  Cost  Report  Sample  Data  updated  to  FY  2001. 

CODE  DEFINITIONS" 

0  Central  counties  of  metro  areas  of  1  million  population  or  more 

1  Fringe  counties  of  metro  areas  of  1  million  population  or  more 

2  Counties  in  metro  areas  of  250,000  to  1  million  population 

3  Counties  in  metro  areas  of  fewer  tfian  250,000  population 

4  Urban  population  of  20,000  or  more,  adjacent  to  a  metro  area 

5  Urban  population  of  20,000  or  more,  not  adjacent  to  a  metro  area 

6  Urban  population  of  2,500  to  19,999,  adjacent  to  a  metro  area 

7  Urban  population  of  2,500  to  19,999,  not  adjacent  to  a  metro  area 

8  Completely  rural  or  fewer  tfian  2,500  urban  population,  adjacent  to  a  metro  area 

9  Completely  rural  or  fewer  tfian  2,500  urban  population,  not  adjacent  to  a  metro  area 


Continuum 
code^ 

Average  cost 

Average  cost              ^^B 

per  beneficiary 

per  tteneficiary             ^^B 

19972 

2001 J                     ^K 

0 

1 
2 

$6,622 

12,632 

7,367 

$4,079              ^B 
3,939             ^H 
5.397              ^B 

Free  Stan 
Free  Stan 
Free  Stan 

3 
4 

7,965 
6,400 

6,577              ^m 
5,330              ^m 

Free  Stan 
Free  Stan 

5 
6 

7 

7,014 
6,367 
7,671 
5,838 

5,997              ^m 
4,230              ^H 
4,333              ^H 

4,971         ^m 

^-ee  Stan 
Proviaer  E 
Provider  E 

8 

■"  Frontie 

9 

4,871 

4,266              ^M 

Source 

0 

3,758 

2,589              ^M 

2  Source 

1 

2.325 

2.370              ^H 

3  Sou  ret 

2 

4.117 

2,938              ^H 

3 

4,054 

3,407              ^H 

4 

3,683 

2.975              ^H 

T.  Wage 

5 

4,459 

3.495              ^H 

6 

3,204 

2,375              ^m 

7 

3,905 

3,253              ^H 

conunen 
is  used  tc 

8 

3,046 

2,572              ^H 

9 

3,170 

2.477              ^B 

rates.  Th 

0 

5,341 

3.035              ^m 

the  hosp 

1 

4,258 

3,871              ^H 

adequate 

2 

4,897 

2,991              ^H 

HHAs.  M 

3 

4,069 

3,162              ^H 

developn 

4 

3,279 

2,810              ^H 

wage  ind 

5 

6,124 

4,630              ^H 

that  sueg 

6 

5,730 

3,320              ^H 

wage  ind 
index  die 
cost  of  ru 

7 
8 

5,146 
3,620 

3,638              ^m 
3,692              ^m 

9 

6,546 

4,899              ^m 

0 

5,488 

3,233              ^H 

expressec 

1 

4.049 

3498              ^H 

approach 

2 

4,553 

3,845              ^m 

wrage  ind 

3 

4,418 

3,015              I^H 

of  service 

4 

2,834 

2,757              ^m 

the  locati 

5 

4,358 

3,322              1^1 

comment 

6 

3,973 

3,212              j^l 

index  val 

7 

4,221 

2,938              ^m 

8 

2,355 

1,496             ^H 

9 

4,553 

3,580             ^H 

iU_   1-1     -1 
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Rural  Frontier  Status  Table 


Provider  type 


Free  Standing  For  Profit  Agencies  

^ree  Standing  For  Profit  Agencies  

Free  Standing  Governmental  Agencies 
Free  Standing  Governmental  Agencies 

Free  Standing  Non-Profit  Agencies  

Free  Standing  Non-Protit  Agencies  

Provider  Based  Agencies 

Provider  Based  Agencies  


Frontier 
status^ 


No  . 

Yes 

No.. 

Yes 

No.. 

Yes 

No  . 

Yes 


'  Frontier  Status  is  defined  as  6  or  fewer  persons  per  square  mile. 

Source     Definitions  of  Rural   A  Handbook  for  Health  Policy  Makers  and  Researcfiers  (HRSA)  " 

'Source   Audited  Cost  Report  Sampie  Data 

3  Source:  Audited  Cost  Report  Sample  Data  updated  to  FY  2001 


Average  cost 

per  beneficiary 

19972 


$6,858 
4,179 
3,579 
2.450 
4.921 
6.926 
4.500 
3,999 


niSS 


Average  cost 

per  benefkaary 

20013 


$4,664 
4,620 
2,803 
1,758 
3,118 
2.785 
3,344 
2,942 


T.  Wage  Index 

Comment:  We  received  several 
comments  regarding  the  wage  index  that 
is  used  to  standardize  and  adjust  the 
rates.  The  commenlers  suggested  that 
the  hospital  wage  index  might  not 
adequately  represent  wages  paid  by 
HHAs.  Many  commenters  suggested  the 
development  of  a  home  health  specific 
wage  index  Several  of  the  commenters 
that  suggested  the  home  health  specific 
wage  index  believed  the  hospital  wage 
index  did  not  adequately  represent  the 
cost  of  rural  wages.  A  few  commenters 
expressed  concern  with  our  proposed 
approach  that  continues  to  apply  the 
wage  index  adjustment  based  on  the  site 
of  service  of  beneficiaries  rather  than 
the  location  of  the  parent  office.  Several 
commenters  suggested  that  a  few  wage 
index  values  included  in  Table  4  of  die 
proposed  rule  were  incorrect.  A 
commenter  suggested  the  application  of 
the  latest  hospital  wage  index  with 
exclusion  of  physician  and  resident 
costs  and  hours  from  the  calculation. 
Several  commenters  were  concerned 
with  the  application  of  the  wage  index 
when  the  patient  transfers  mid-episode 
or  relocates  during  the  episode. 

Response:  As  indicated  in  the 
proposed  rule,  we  are  using  the  latest 
pre- floor  and  pre-reclassified  hospital 
wage  index.  We  used  the  latest  pre-floor 
and  pre-reclassified  hospital  wage  index 
that  was  available  at  the  time  of 
publication  of  the  proposed  rule. 

While  we  appreciate  the  intent  of  a 
home  health  specific  wage  index,  we 
want  to  point  out  that  our  previous 
•efforts  in  developing  such  an  index 
resulted  in  weights  that  the  industry 
immediately  repudiated  because  it  was 
viewed  less  favorable  than  the  pre-floor 
and  pre-reclassified  hospital  wage 
index.  The  industn,'  had  concerns  with 
the  methodology  used  to  develop  a 
home  health  specific  wage  index.  These 
concerns  coupled  with  our  lack  of 
applicable  home  health  specific  data 


resulted  in  our  adoption  of  the  hospital 
wage  index  in  our  approach  to  adjusting 
the  labor  portion  of  the  formulas.  In 
future  refinements  to  the  PPS  we  will 
certainly  not  rule  out  the  feasibility  of 
this  recommendation. 

We  have  decided  to  continue  basing 
the  application  of  the  wage  index  on  the 
site  of  service  of  the  beneficiary  under 
PPS.  We  believe  this  is  the  most 
equitable  recognition  of  the  wage 
component  for  service  delivery.  Based 
on  commenters  concerns  with  incorrect 
values  included  in  Table  4  of  the 
proposed  rule,  we  re-examined  our  data. 
Based  on  the  data  available  at  the  time 
of  publication  of  the  proposed  rule,  both 
Tables  4A  and  B  in  the  proposed  rule 
are  correct.  We  use,  and  will  continue 
to  use  the  pre-floor  and  pre-reclassified 
hospital  wage  index  values  which  are 
not  published  in  the  annual  inpatient 
hospital  PPS  notice.  We  believe  this 
may  be  the  source  of  some  confusion 
reflected  in  the  comments. 

If  there  is  a  PEP  adjustment,  whether 
it  is  a  transfer  or  discharge  and  return 
to  the  same  HHA  during  the  60-day 
episode,  the  patients  site  of  service  is 
the  location  of  application  of  the 
appropriate  wage  index  value.  The  wage 
index  based  on  the  beneficiary  site  of 
service  adjusts  the  labor  portion  of  the 
original  proportional  payment  and  will 
also  adjust  the  labor  portion  of  the  new 
60-day  episode  payment  resulting  from 
the  intervening  event.  The  PEP 
adjustment  is  viewed  as  two  discrete 
situations:  (1)  The  labor  adjustment  of 
the  original  proportional  pajrment  and 
(2)  the  labor  adjustment  of  the  new  60- 
day  episode  payment  resulting  from  the 
intervening  event.  If  a  beneficiary 
changes  locations  during  the  episode 
(for  example,  moves  in  with  a  family 
member),  then  the  MSA  or  non-MSA  at 
the  start  of  the  episode  governs  the  labor 
adjustment  of  the  episode  payment  for 
the  balance  of  the  episode.  The  new 
MSA  or  non-MSA  corresponding  to  the 


new  location  would  begin  with  the 
subsequent  episode. 

U.  Market  Basket 

Comment:  One  commenter  requested 
further  clarification  of  the  market  basket 
used  to  update  the  cost  data  for 
inflation. 

Response:  We  believe  the  market 
basket  update  was  adequately  described 
in  the  proposed  rule  (64  FR  58149).  See 
section  IV. B. 2.  of  this  rule  for  further 
clarification  on  the  home  health  market 
basket.  We  are  available  to  answer 
specific  questions  any  commenters  may 
have  on  an  individuai  basis. 

V.  Alternative  Methods  of  Care 

Comment:  Some  commenters 
suggested  the  need  to  recognize 
alternative  methods  of  care  under  PPS 
such  as  telemedicine  or  other 
innovations.  Commenters  recommended 
such  alternative  methods  as  a  way  to 
improve  service  delivery  to  patients  and 
promote  efficiencies. 

Response:  While  we  appreciate  the 
intent  of  this  comment,  at  this  point  the 
modality  of  telemedicine  has  not  been 
adequately  defined  nor  are  there 
established  safety  and  effectiveness 
standards  across  the  continuum  of 
products.  Thus,  we  do  not  intend  to 
change  the  current  definition  of  a  visit 
governed  by  §  409.48(c)  which  states. 
"A  visit  is  an  episode  of  personal 
contact  with  the  beneficiary  by  staff  of 
the  HHA  or  others  under  arrangements 
with  the  HHA  for  the  purpose  of 
providing  a  covered  service."  There  is 
nothing  to  preclude  an  HHA  fit)m 
adopting  telemedicine  or  other 
technologies  that  they  believe  promote 
efficiencies,  but  those  untested 
technologies  will  not  be  specifically 
recognized  and  reimbursed  by  Medicare 
under  the  home  health  benefit. 

W.  Discrimination 

Comment:  A  few  commenters  argued 
that  the  PPS  as  proposed  discriminates 
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against  States,  provider  types,  classes  of 
patients,  and  the  impoverished  and 
poorly  educated  due  to  their 
disproportionate  numbers  in  certain 
States  and  regions  of  the  country. 

Response:  The  PPS  was  developed 
based  on  national  norms  and  is 
intended  to  eliminate  previous  patterns 
of  care  that  never  related  to  patient 
need.  We  believe  the  case-mix 
methodology,  significant  change  in 
condition  adjustment,  and  cost  outlier 
payments  as  developed  in  the  system, 
treats  all  patients  across  the  country 
equitably  in  relation  to  their  condition. 

X.  Other  Federal  Requirements 

Comment:  A  few  commenters 
suggested  that  HHAs  should  not  be 
required  to  comply  with  new 
Occupational  Safety  and  Health 
Administration  standards  or  any  other 
new  Federal  requirements  prior  to  PPS 
implementation. 

Response:  While  we  appreciate  the 
concerns  of  the  commenters,  it  is 
beyond  the  scope  of  our  authority  to 
place  a  moratorium  on  the  application 
of  regulations  from  other  Federal 
agencies  or  other  statutory  Medicare 
requirements. 

Y.  OASIS  Assessment  and  Plan  of  Care 
Certification  Transition  Concerns 

Comment:  Several  commenters 
requested  clarification  of  requirements 
governing  OASIS  assessments  and  plan 
of  care  certifications  for  implementation 
October  1,  2000.  Commenters  raised 
concerns  regarding  burden  and  costs 
associated  with  complying  with  the 
requirement  that  all  patients  be  grouped 
into  appropriate  case-mix  classifications 
and  plan  of  care  certifications  for  the 
October  1,  2000  implementation  date. 

Response:  We  addressed  this  concern 
in  the  proposed  rule.  We  proposed  to 
provide  a  one-time  grace  period  in  order 
to  ease  the  transition  to  PPS  for  patients 
under  an  established  OASIS  assessment 
and  certified  plan  of  care  prior  to  PPS 
implementation  on  October  1,  2000.  We 
proposed  if  a  beneficiary  is  under  a 
home  health  plan  of  care  before  October 
1,  2000  and  the  HHA  has  completed  a 
Start  of  Care  or  FoUow-Up  OASIS 
assessment  earlier  than  September  1, 
2000,  the  HHA  must  complete  a  one- 
time additional  Follow-up  OASIS 
assessment  using  the  modified  OASIS 
6-1(8/2000)  at  least  5  days  before 
October  1,  2000  for  purposes  of  case- 
mix  classification.  The  modified  OASIS 
6-1(8/2000)  is  available  on  the  HCFA 
Internet  site  at:  http://www.hcfa.gov.  If 
a  beneficiary  is  under  am  established 
home  health  plan  of  care  before  October 
1,  2000,  and  the  HHA  completed  a  Start 
of  Care  or  Follow-Up  OASIS  assessment 


using  the  modified  OASIS  data  set  8- 
1(8/2000)  on  or  after  September  1,  2000 
and  does  not  wish  to  do  a  one-time 
OASIS  at  the  inception  of  PPS,  the  HHA 
may  use  the  earlier  OASIS  assessment. 

We  proposed  a  similar  one-month 
grace  period  for  physician  certifications 
of  the  plan  of  care.  In  the  October  28, 
1999  proposed  rule  (64  FR  58195),  we 
proposed,  "If  a  beneficiary  is  under  an 
established  home  health  plan  of  care 
before  October  1,  2000  and  the 
certification  date  is  on  or  after 
September  1,  2000  and  the  HHA  in 
conjunction  with  a  certifying  physician 
does  not  wish  to  do  a  one-time 
additional  recertification  of  the  plan  of 
care  at  the  inception  of  PPS,  the  HHA 
may  use  the  recertification  date 
(September  1 ,  2000  through  September 
30,  2000)  from  the  earlier  version  of  the 
plan  of  care.  This  is  a  one  time  grace 
period."  We  believe  it  is  important  to 
allow  a  one  time  grace  period  for  plan 
of  care  certifications  to  ease  transition 
concerns. 

A  beneficiary  under  an  established 
plan  of  care  as  of  September  1 ,  2000, 
may  have  a  one-time  implementation 
grace  period  for  the  plan  of  care 
certification  requirements  for  a 
maximum  period  of  up  to  90  days 
(September  1 ,  2000  through  and 
including  November  29.  2000).  This 
one-time  grace  period  to  alleviate 
implementation  burden  must  be  done  in 
conjunction  with  a  certifying  physician. 
The  regulatory  requirements  governing 
the  Medicare  home  health  benefit  before 
implementation  of  PPS  would  apply  to 
the  certification  period  up  to  and 
including  September  30,  2000.  Home 
health  agencies  in  conjunction  with  a 
certifying  physician  will  have  to 
document  a  break  in  ordered  services 
for  the  pre-PPS  physician  ordered 
services  (September  1 ,  2000  through  and 
including  September  30,  2000)  and  all 
post-PPS  physician  ordered  services  as 
of  PPS  implementation  on  October  1 , 
2000.  The  documented  break  in  services 
during  the  one-time  implementation 
grace  period  for  the  plan  of  care 
certification  requirements  for  a 
maximum  period  of  up  to  90  days  is 
required  in  order  to  ensure  the 
alignment  of  all  certified  episodes  and 
OASIS  assessments  as  of  PPS 
implementation  on  October  1,  2000. 

For  example,  a  Medicare  home  health 
eligible  patient  is  under  a  physician's 
plan  of  care  and  the  first  billable  visit 
date/start  of  care  date  in  the  plan  of  care 
is  September  15,  2000.  The  one-time 
implementation  grace  period  would 
reflect  a  plan  of  care  that  specifies 
physician  orders  for  services  furnished 
both  before  and  after  implementation  of 
HHA  PPS.  The  physician  orders  in  the 


plan  of  care  would  reflect  services  from 
September  15,  2000  through  and 
including  September  30,  2000.  All 
current  coverage  and  payment  rules 
would  apply  to  the  services  provided  on 
September  15,  2000  through  and 
including  September  30,  2000.  The  plan 
of  care  would  also  specify  any  services 
ordered  on  October  1,  2000  through  and 
including  November  29,  2000.  The  plan 
of  care  would  reflect  the  break  in 
services  both  before  and  after 
implementation  of  HHA  PPS.  The  start 
of  care  date/first  billable  visit  date  for 
this  patient  under  PPS  in  the  plan  of 
care  is  October  1 ,  2000.  The  one-time 
implementation  grace  period  would 
require  the  documentation  of  services  in 
the  plan  of  care  that  were  furnished 
both  before  and  after  implementation  of 
HHA  PPS  and  the  documentation  of  the 
new  PPS  start  of  care  date  under  PPS. 

Many  commenters  raised  concern 
about  tile  potential  burden  associated 
with  patients  who  are  under  a  plan  of 
care  prior  to  October  1.  2000.  but  due 
to  timing,  their  OASIS  schedule  did  not 
fall  in  the  post  September  1,  2000  grace 
period  time  frame.  These  patients  would 
require  OASIS  reassessment  during  the 
last  5  days  of  September  in  order  to 
group  the  patients  for  purposes  of  case- 
mix  classification  for  the  October  1 , 
2000  PPS  effective  date.  For  some 
HHAs,  this  could  potentially  pose  a 
significant  implementation  burden. 
Thus,  we  are  revising  our  proposed 
approach  to  permit  the  completion  of 
the  next  scheduled  OASIS  follow-up 
assessment  for  those  patients  under  an 
established  home  health  plan  of  care 
prior  to  September  1.  2000,  but  on  or 
after  August  1,  2000,  to  be  completed  at 
the  HHA's  discretion  during  the  month 
of  September.  Therefore,  if  the  patient  is 
under  a  home  health  plan  of  care  that 
overlaps  the  month  of  August  2000,  the 
HHA  will  have  the  discretion  to 
complete  the  next  scheduled  Follow-Up 
OASIS  Assessment  during  the  month  of 
September.  Under  the  one-time 
transition  grace  period,  we  are  not 
requiring  that  the  0,\SIS  assessment  be 
completed  during  the  required  time 
frame  during  the  last  5  days  of  the 
episode  certification  requirement  for 
August  and  .September  2000  The 
requirement  that  the  ().\SIS  assessment 
must  be  completed  during  the  last  5 
days  of  the  certification  period  in  order 
to  case-mix  adjust  the  patient  for  a 
subsequent  episode  certification  will 
resume  with  PPS  implementation 
effective  October  1 ,  2000.  If  the  patient 
is  under  an  established  certified  home 
health  plan  of  care  as  of  August  1 ,  2000 
through  and  including  August  31,  2000, 
then  the  HHA  may  complete  the  next 
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scheduled  OASIS  follow-up  assessment 
anytime  during  the  month  of  September 
2000.  For  patients  under  an  established 
home  health  plan  of  care  on  September 
1,  2000  through  and  including 
September  30,  2000.  then  the  HHA  may 
use  the  most  recent  start  of  care  or 
follow-up  assessment  on  file  for  the 
month  of  September  2000  to  group 
patients  for  purposes  of  case-mix  PPS 
implementation  on  October  1,  2000. 

Z.  Billing  Issues 

Comment:  Several  conunenters 
requested  clarification  regarding  the 
billing  instructions  governing  the  new 
PPS. 

Response:  Due  to  the  highly  technical 
natiu-e  of  these  comments,  we  will  not 
address  those  comments  in  this  final 
rule.  However,  we  will  release 
operational  billing  instructions  to 
accompany  the  publication  of  this  final 
rule. 

AA.  Cost  Reporting  Under  PPS 

Comment:  Several  conunenters 
recommended  that  the  requirement  for 
an  HHA  cost  report  end  with  PPS 
implementation. 

Response:  Cost  reporting 
requirements  for  HHAs  will  not  end 
with  PPS.  As  with  all  other  PPS  systems 
there  is  continued  demand  for  this  data. 
Importantly,  the  data  may  be  used  to 
monitor,  refine,  and  improve  PPS  in  the 
future. 

Comment:  Several  commenters 
requested  clarification  of  the  cost 
reporting  requirements  governing  the 
October  1 ,  2000  PPS  implementation 
date.  Commenters  were  concerned  with 
cost  reporting  periods  that  do  not 
parallel  the  implementation  date  of  PPS, 
October  1,  2000. 

Response:  All  providers  will  file  a  full 
12-month  cost  report  regardless  of  their 
specific  cost  reporting  year.  There  will 
be  a  statistical  break  in  the  cost  report 
based  on  Medicare  statistics  up  through 
and  including  September  30,  2000. 
Under  PPS.  the  cost  report  will  captiue 
all  statistical  data  for  both  costs  and 
statistics  for  all  subsequent  periods.  A 
provider's  cost  reporting  year  will  not 
be  affected  by  the  implementation  of 
PPS.  We  will  provide  more  detailed 
instructions  on  PPS  cost  reporting 
instructions  in  subsequent  program 
instructions  and  revisions  to  the 
Provider  Reimbursement  Manual. 

Comment:  Commenters  requested 
clarification  of  the  application  of  the 
interim  payment  system  cost  limits  for 
the  period  nf  a  cost  reporting  period  that 
may  overlap  the  date  of  implementation 
of  PPS.  Commenters  wanted 
clarification  on  whether  or  not  the 


interim  payment  system  cost  limits  will 
be  prorated. 

Response:  The  interim  payment 
system  cost  limits  (per-visit  limit  and 
per-beneficiary  limit)  will  not  be 
prorated.  Full  application  of  the  limits 
will  apply  to  the  cost  reporting  year 
subject  to  the  interim  payment  system 
limits. 

Comment:  A  commenter  suggested  a 
cost  reporting  mechanism  for  the 
identification  of  nontraditional  home 
health  services  and  their  costs. 

Response:  Ciurently,  there  is  no  cost 
reporting  mechanism  for  the  separate 
identification  of  non-traditional 
Medicare  costs.  At  their  own  option, 
providers  may  accumulate  detailed 
statistics  within  their  own  accounting 
system. 

BB.  OASIS  Data  and  Grouper  Issues 

Many  of  the  OASIS  comments  were 
highly  technical  or  not  within  the 
parameters  of  this  final  rule.  Interested 
parties  can  get  assistance  with  their 
queries  on  an  individual  basis  as  well  as 
through  the  RHHIs  and  on  HCFA's 
home  page.  We  have  provided  general 
responses  to  the  following  OASIS  data 
comments: 

Comment:  A  few  commenters 
reported  that  State  OASIS  personnel  are 
stating  that  pavTnents  to  HHAs  under 
PPS  will  be  based  upon  actual  bills 
submitted. 

Response:  This  information  is 
incorrect.  We  have  provided  State 
OASIS  Educational  Coordinators  (OEC) 
with  the  authority  and  responsibility  to 
educate  HHA  providers  about  the 
implementation  of  the  clinical  aspects 
of  the  OASIS  data  set  in  their  agency, 
and  with  the  reporting  and  transmission 
requirements  of  the  data  set  needed  to 
go  from  the  agency  to  the  State  system. 
They  are  not  trained  to  answer 
questions  about  reimbursement.  The 
RHHIs  have  the  background  and 
knowledge  to  educate  HHA  providers 
on  the  reimbursement  aspect  of  HHA 
PPS  HHAs  are  free  to  contact  their 
RHHl  on  questions  concerning 
reimbursement  under  HHA  PPS. 

Comment:  One  commenter  requested 
that  we  use  the  criteria  of 
hospitalization  as  an  indicator  for  a  PEP 
adjustment  due  to  concerns  with  the 
impact  on  outcome  tracking. 

Response:  As  discussed  previously  in 
oiu  response  to  comments  concerning 
the  PEP  adjustment,  we  have  re- 
examined our  approach  due  to 
intervening  hospitalizations  and 
potential  discharge  concerns.  We  have 
provided  consistency  to  the  extent 
possible  to  ensure  adequate  payment 
levels  and  corresponding  outcome 
tracking  for  quality  purposes. 


Comment:  A  few  commenters 
requested  clarification  of  the  payment 
approach  for  pre-  and  post-partum 
Medicare  disability  patients  who  are  not 
required  to  have  an  OASIS  assessment. 
Response:  While  the  OASIS  data  set 
was  not  designed  for  the  assessment  of 
the  clinical  needs  of  the  maternity 
patient,  and  the  maternity  patient  is 
excluded  by  regulation  fi-om  the 
collection  of  the  data  set,  the 
reimbursement  system  will  require  a 
home  health  resource  group  (HHRG)  to 
be  submitted  on  the  claim.  In  the  rare 
case  of  a  pre-or  post-parttun  Medicare 
maternity  patient,  the  HHA  will  need  to 
complete  the  comprehensive 
assessments  at  the  specified  time  points, 
which  are  required  for  production  of  the 
HHRG.  The  HHA  can  place  that  HHRG 
group  case-mix  number  on  the  claim  to 
receive  payment.  The  HHA  is  not 
required  to  transmit  the  assessments  to 
the  State  Agency,  but  must  include 
those  assessments  in  the  clinical  record 
at  the  agency. 

We  believe  the  majority  of  this  type  of 
maternity  patient  will  be  held  at  the 
LUPA  level.  If,  in  the  rare  instance  the 
patient  requires  more  than  four  visits, 
we  would  suggest  the  HHA  complete  an 
OASIS  in  order  to  ensure  adequate 
payment  levels.  We  believe  this  would 
be  true  for  the  Medicare  disabled 
population  under  18.  If  the  patient  was 
at  the  LUPA  level,  in  all  likelihood  he 
or  she  would  be  classified  into  the 
lowest  HHRG  level  and  ultimately  paid 
at  the  LUPA  level  at  the  end  of  the 
episode. 

Comment:  A  few  commenters 
requested  clarification  on  the  proper 
OASIS  schedule  that  should  be  used  for 
a  private  pay  or  Medicaid  patient  who 
is  in  a  current  OASIS  assessment  period 
that  becomes  eligible  for  Medicare  home 
health  benefits  diuing  that  period. 

Response:  All  Medicare  cases  require 
a  new  Start  of  Care  OASIS  assessment 
to  group  the  patient  for  payment 
purposes  and  assess  the  patient  for  care 
plaiming  at  the  time  the  patient 
becomes  Medicare  eligible. 

Comment:  Several  commenters 
requested  access  to  the  grouper  prior  to 
the  publication  of  the  final  ride. 

Response:  We  provided  draft  grouper 
software  on  the  HHA  PPS  HCFA  website 
during  the  comment  period  of  the 
proposed  rule.  Providers  could 
download  the  grouper  software  in  a  PC 
EXCEL  format.  We  plan  to  also  provide 
the  final  grouper  on  the  HCFA  HHA  PPS 
website. 

Comment:  Some  conunenters 
questioned  the  affect  untimely  reporting 
of  OASIS  date  or  the  absence  of  it  would 
have  on  payment. 
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Response:  An  HHRG  cannot  be 
generated  without  a  completed  OASIS. 
The  RHHI  will  not  accept  a  billed  HHRG 
unless  the  OASIS  that  supports  the 
billed  case-mix  classification  is  encoded 
by  the  agency,  electronically  transmitted 
and  accepted  by  the  State's  OASIS 
repository. 


Comment:  A  few  commenters  were 
concerned  with  potential 
implementation  costs  associated  with 
the  OASIS  schedules  used  to  group 
patients  for  case-mix  purposes. 

Response:  In  section  IV.C.  of  this  rule, 
we  set  forth  the  payment  methodology 
for  the  first  year  of  PPS  one-time 
adjustment  reflecting  implementation 


costs  associated  with  revised  OASIS 
schedules  needed  to  classify  patients 
into  appropriate  categories  for  payment. 
We  have  provided  clarification  of  the 
proper  OASIS  assessment  schedule  used 
to  group  patients  for  case-mix  based  on 
the  patient's  episode  status.  Further 
clarification  will  be  provided  in 
subsequent  program  instructions. 


Type  of  episode  or  adjustment 


1    Initial,  whether  first  or  new  60-day  episode  resulting  from  PEP  Ad- 
justment. 
2.  SCIC  with  intervening  Hospital  Stay  during  current  episode 


3.  SCIC  witti  intervening  Hospital  Stay  at  the  end  of  an  episode 


4.  SCIC  without  intervening  Hospital  Stay 


5   SutJsequent  60-day  episode  due  to  the  need  for  continuous  home 
health  care  after  an  initial  60-day  episode. 


OASIS  assessment:  M0100  &  M0825  response  selection 


Start  of  Care: 

(M0100)  RFA  1  and  (IVI0825)  select  0— No  or  1— Yes* 

Resumption  of  Care: 

(M0100)  RFA  3  and  (M0825)  is  0— No  or  1— Yes* 

If  a  patient  was  transferred  to  the  hospital  without  agency  discharge 
during  the  current  episode,  the  required  assessment  upon  return  to 
home  is  the  Resumption  of  Care  assessment  iRFA  3)  The  Resump- 
tion of  Care  assessment  is  required  Aithm  48  hours  of  the  patient's 
return  from  the  inpatient  facility  The  Resumption  o»  Care  assess- 
ment (RFA  3)  also  serves  to  determine  the  appropnate  new  case- 
mix  assignment  for  the  SCIC  adjustment. 

Resumption  of  Care: 

(M0100)  RFA  3  and  (M0825)  is  O-No  or  1— Yes* 

and  Fotlow  up  (M0100)  RFA4  and  (M0825)  Is  0— No  or  1— Yes* 

If  a  patient  was  transferred  to  the  hospital  without  agency  discharge, 
tfie  required  assessment  upon  return  to  home  is  the  Resumption  of 
Care  assessment  (RFA  3)  The  Resumption  of  Care  assessment  is 
required  within  48  hours  of  the  patient  s  return  from  the  inpatient  fa- 
cility. The  recertification  (Follow-up  RFA  4)  comprehensive  assess- 
ment is  required  in  the  last  five  days  of  the  cerlification  penod;  for 
payment  purposes,  this  assessment  is  used  to  determine  the  case- 
mix  assignment  for  the  subsequent  60-day  period  If  the  second  pari 
of  the  SCIC  adjustment  occurs  in  the  last  five  days  of  the  certifi- 
cation period,  two  comprehensive  assessments  are  required  One 
assessment  will  be  done  for  the  resumption  of  care  (RFA  3)  and 
(M0825)  select  0 — No  or  1— Yes;  the  other  will  be  done  for  the  re- 
certification  (Follow-up)  assessment  (RFA4)  and  (M0825)  select  0— 
No  or  1 — Yes*  The  reason  two  assessments  are  required  is  that 
therapy  need  must  be  predicted  and  reported  on  the  OASIS  record 
for  each  discrete  60  day  episode. 

Other  Follow-Up  Assessment: 

(1^0100)  RFA  5  and  (M0825)  select  0— No  or  1— Yes* 

Recertification  (Follow-up): 

(M0100)  RFA  4  and  (M0825)  select  0— No  or  1— Yes* 


•  (M0825)  =  NA  is  applicable  only  when  response  (M0150>— response  1  (traditional  Medicare  fee-for-service)  is  not  selected. 


CC.  Medical  Review  Under  PPS 

Comment:  A  number  of  commenters 
expressed  concerns  pertaining  to  the 
initiation  of  medical  review  activities 
for  home  health  claims  under  the 
prospective  payment  system  and 
suggested  there  should  be  a  moratorium 
on  or  a  delay  of  medical  review.  Others 
proposed  a  limit  on  the  amoimt  of  and/ 
or  the  kind  of  medical  review 
performed. 

Response:  We  believe  it  is  important 
to  implement  medical  review  activities 
at  the  start-up  of  the  new  prospective 
payment  system.  As  problems  with 
specific  home  health  claims  are 
identified,  contractors  will  be  able  to 
educate  the  home  health  agencies  to 
prevent  future  billing  errors.  We  have 
been  working  hard  to  develop  an 
effective  medical  review  strategy  that 
will  guard  against  program 


vulnerabilities  unique  to  the  PPS 
environment,  be  fair  to  home  health 
providers,  and  meet  the  goal  of  paying 
clcums  correctly. 

Comment:  Commenters  asked  that  we 
clarify  the  medical  review  process.  One 
commenter  asked  if  the  RHHIs  will 
change  the  case-mix  assignment  based 
on  the  medical  review  determination, 
and  if  so.  asked  what  appeals  process 
will  be  available  to  the  agencies. 

Response:  For  the  most  part,  medical 
reviewers  will  continue  to  perform  the 
same  types  of  reviews  that  were 
conducted  prior  to  implementation  of 
PPS.  For  example,  they  will  review  to 
ensure  that  the  beneficiary  meets  the 
requirements  for  Medicare  home  health 
coverage,  and  that  services  provided 
were  reasonable  and  necessary  and 
appropriately  documented.  One 
additional  aspect  of  the  review  strategy 
will  focus  on  the  OASIS  information 


and  whether  it  is  supported  by 
documentation  in  the  medical  record.  If 
the  RHHI  determines  that  a  case-mix 
assigimient  is  not  appropriate,  they  will 
adjust  the  case-mix  group  accordingly. 
Agencies  will  continue  to  have  all 
appeal  rights  currently  associated  with 
home  health  claims 

Comment:  A  commenter  suggested 
that  we  impose  time  limits  on 
contractors  to  complete  medical  review 
activities  within  a  prescribed  amount  of 
time  after  receiving  requested  medical 
documentation. 

Response:  We  have  not  prescribed 
specific  contractor  medical  review  time 
frames.  We  agree  that  this  may  be  an 
issue  that  warrants  further 
consideration;  however,  it  is  beyond  the 
scope  of  this  regulation  and  we  will 
revisit  this  issue  if  warranted. 

Comment:  Several  commenters 
expressed  concerns  about  cash  flow 
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issues  if  providers  are  placed  on  focused 
medical  review  and  reconunended  that 
we  prohibit  sequential  billing.  Other 
commenters  asked  how  medical  review 
of  an  episode  would  affect  subsequent 
episodes. 

Response:  We  are  sensitive  to 
provider  cash  flow  concerns  and  desires 
to  balance  legitimate  provider  concerns 
with  Medicare's  stewardship 
responsibilities.  Sequential  billing  is  not 
a  requirement  in  the  home  health  PPS, 
therefore  medical  review  of  one  episode 
will  not  automatically  delay  payment 
for  subsequent  episodes.  However,  we 
may  reduce  or  disapprove  requests  for 
anticipated  payments  in  those  situations 
in  which  protecting  Medicare  program 
integrity  warrants  these  actions. 

Comment:  Several  commenters 
expressed  concerns  about 
vulnerabilities  presented  by  the 
prospective  payment  system. 

Response:  We  recognize  that  there  are 
unique  program  vulnerabilities  related 
to  the  prospective  payment 
environment.  However,  we  believe  we 
I    have  identified  possible  vulnerabilities 
and  random  review  will  assist  us  in 
assessing  vulnerabilities  and  problems 
on  an  ongoing  basis.  We  are  working 
with  the  RHHIs  and  home  health 
providers  to  address  them  as  we 
develop  the  medical  review  strategy. 

Comment:  A  commenter 
recommended  that  RHHIs  review  the 
patient's  plan  of  care  (POC)  and  all  visit 
documentation  before  determining 
whether  or  not  patients  qualify  for  full 
episode  payments  or  therapy  thresholds. 

Response:  We  agree,  and  for  claims 
selected  for  medical  review.  RHHIs  will 
consider  all  available  information  from 
the  agency  for  the  episode  billed  in 
determining  payment.  That  information 
may  include  all  visit  information  such 
as  nursing  and  therapy  notes,  treatment 
and  flow  charts,  and  vital  sign  records, 
weight  charts,  and  medication  records. 
!n  addition,  the  solicited  information 
may  also  include  the  OASIS,  the 
patient's  POC,  physician  orders, 
hospital  discharge  summaries  and 
transfei  forms. 

Comment:  One  commenter  asked  if 
HCFA  expects  significant  changes  in  the 
numbers  of  denials  under  PPS. 

Response:  It  is  our  goal  to  reduce 
payment  errors.  Because  this  is  a  new 
payment  methodology,  it  is  difficult  to 
predict  whether  there  will  be  changes  in 
the  denial  rate  for  home  health  claims. 
We  believe  that  education  and  early 
intervention  is  key  to  ensure  proper 
billing  under  the  new  payment 
methodology,  and  can  help  reduce  both 
denials  and  errors  by  increasing 
compliance. 


DD.  Quality  Under  PPS 

Comment:  We  received  a  few 
comments  requesting  clarification  of  the 
quality  improvement  approach 
proposed  under  PPS. 

Response:  Efforts  are  currently 
underway  to  develop  systems  to 
generate  outcome  based  quality 
improvement  reports  based  on  the 
OASIS  that  can  be  used  to  assess  the 
quality  of  care  at  home  health  agencies, 
assist  the  States  in  their  siirvey  and 
certification  responsibility,  and  provide 
information  to  home  health  agencies  to 
assist  them  in  ongoing  quality 
improvement.  Part  of  this  effort  is  the 
implementation  of  the  Home  Health 
Outcome  Based  Quality  Improvement 
System  pilot  project  where  the  Peer 
Review  Organizations  (PROs)  will  act  in 
a  supportive  role  to  assess  and  support 
quality  improvement  efforts  in  home 
health  agencies.  The  Home  Health 
Outcome  Based  Quality  Improvement 
(HH  OBQI)  System  is  being 
implemented  as  a  pilot  project  in  five 
States  through  the  PRO  program.  The 
HH  OBQI  system  will  explore  the 
feasibility  of  providing  assistance  to 
HHAs  in  their  efforts  to  implement  and 
manage  new  programs  for  quality 
improvement.  After  a  competitive 
solicitation  to  all  PROs,  HCFA  selected 
the  Maryland  PRO,  the  Delmarva 
Foundation  for  Medical  Care,  Inc.,  as 
the  lead  or  Home  Health  PRO  (HH  PRO). 
As  the  HH  PRO.  Delmarva  will  oversee 
the  implementation  of  the  project, 
coordinate  the  efforts  of  the  four  pilot 
PROs,  and  also  serve  as  the  fifth  pilot 
PRO.  The  PROs  for  Michigan,  New 
York,  Rhode  Island,  and  Virginia  have 
also  been  selected  as  pilot  PROs.  The 
HH  PRO  will  distribute  information  and 
guidance  to  the  pilot  PROs  based  on 
OASIS  outcome  reports,  and  its  own 
analysis  of  OASIS  data  obtained  from 
the  national  OASIS  repository.  The  pilot 
PROs  will,  in  turn,  provide  education 
and  consultation  to  home  health 
agencies  to  assist  them  in  developing 
and  managing  their  outcome  based 
quality  improvement  programs.  The 
pilot  PROs  will  also  provide 
consultation  to  State  agencies,  RHHIs 
and  HCFA  components  in  interpreting 
and  using  the  outcome  reports  to  assess 
home  health  quality. 

EE.  Medicare  Secondary  Payor  (MSP) 
Under PPS 

Comment:  A  few  commenters  raised 
concerns  regarding  the  treatment  of 
MSP  under  home  health  PPS. 

Response:  The  statute  governing  home 
health  PPS  was  silent  regarding  the 
treatment  of  MSP.  The  current 
requirements  governing  MSP  will 


continue  under  the  home  health  PPS 
enviromnent.  If  warranted,  further 
technical  clarification  will  be  provided 
in  operational  program  instructions. 

FF.  Appeal  Rights  Under  PPS 

Comment:  Several  commenters 
requested  clarification  of  provider 
appeal  rights  under  home  health  PPS. 

Response:  Under  the  home  health 
PPS,  HHAs  wrill  have  appeal  rights 
comparable  to  the  ciurent  environment. 
They  will  not  be  able  to  appeal  the 
request  for  anticipated  payment  of  the 
initial  percentage  payment  for  the 
episode,  but  they  will  be  able  to  appeal 
a  denial  or  down-coding  by  the 
intermediary  where  items  or  services 
were  found  as  to  be  noncovered 
custodial  care  or  were  not  reasonable 
and  necessary  AND  where  the 
intermediary  finds  that  the  beneficiary 
or  provider  should  have  known  that 
they  were  excluded  from  coverage 
under  the  program  (42  CFR 
§  405.704(c)). 

Comment:  Some  commenters  asked 
about  beneficiary  appeal  rights  under 
home  health  PPS,  specifically  demand 
billing  procedures. 

Response:  We  are  currently  reviewing 
demand  billing  procedures  to  determine 
whether  they  must  be  modified  to  take 
into  account  differences  between  HHA 
reasonable  cost  billing  and  the  HHA 
PPS. 

GG.  Suggestions  for  HCFA 

Comment:  Several  commenters  sent 
comments  on  other  regulations  that 
were  outside  the  scope  of  this  rule.  In 
addition,  some  commenters  requested 
changes  to  the  current  statutorily 
required  eligibility  requirements,  plan 
of  care  certification  requirements,  other 
coverage  requirements  that  were  not  set 
forth  in  the  proposed  rule  and  the 
request  to  publish  aspects  of  the  final 
regulation  on  a  faster  publication  track. 

Response:  These  comments  caiuiot  be 
addressed  in  this  rule,  as  this  rule  does 
not  pertain  to  current  law  governing 
eligibility  or  plan  of  care  certification 
requirements  and  therefore,  we  cannot 
amend  these  requirements  as  requested 
by  the  commenters.  Due  to  tight 
timefi^mes  for  publication  of  this  rule, 
we  were  unable  to  publish  any  portion 
of  this  rule  in  a  separate  rule  under  a 
quicker  timeframe. 

Comment:  Several  commenters 
recommended  that  we  review  all 
regulations  and  manual  instructions  for 
consistency. 

Response:  We  have  reviewed  and  will 
continue  to  review  all  current 
instructions  and  provide  corresponding 
manual  revisions  and  operational 
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instructions  that  reflect  the  final 
policies  set  forth  in  this  rule. 

Comment:  Several  commenters 
suggested  the  need  for  formal  quarterly 
meetings  with  industry  representatives 
or  other  industry  groups  to  develop  the 
final  rule  and  provide  a  forum  of  open 
commimication. 

Response:  We  will  continue  to  strive 
to  keep  the  lines  of  communication 
open  with  oui  external  environment. 
There  are  several  requirements  that 
govern  the  rulemaking  process  that 
inhibit  consultation  with  outside 
groups.  However,  we  will  continue  to 
ensure  that  we  are  available  to  clarify 
concerns  and  listen  to  our  stakeholders 
throughout  the  process. 

IV.  Overview  of  Final  Regulation 

This  final  rule  sets  forth  the 
methodology  for  the  national  PPS 
applicable  to  all  Medicare  home  health 
services  covered  under  both  Part  A  and 
Part  B.  This  final  rule  incorporates  a 
national  60-day  episode  payment  for  all 
of  the  reasonable  costs  of  services 
furnished  to  an  eligible  beneficiary 
under  a  Medicare  home  health  plan  of 
care.  This  section  describes  the 
components  of  the  national  60-day 
episode  payment  and  the  methodology 
and  data  used  in  computation. 

A.  Costs  and  Services  Covered  by  the 
Payment 

The  prospective  payment  applies  to 
all  home  health  services  set  forth  in 
section  1861{m)  of  the  Act  that  are 
covered  and  paid  on  a  reasonable  cost 
basis  under  the  Medicare  home  health 
benefit  (except  osteoporosis  drugs  as 
defined  in  1861(kk)  which  are  paid 
outside  PPS)  as  of  the  date  of  the 
enactment  of  the  BBA,  including 
medical  supplies.  DME  is  a  covered 
home  health  service  that  is  not  currently 
paid  on  a  reasonable  cost  basis,  but  is 
paid  on  a  fee  schedule  basis  when 
covered  as  a  home  health  service  under 
the  Medicare  home  health  benefit. 
Under  die  HHA  PPS,  DME  covered  as  a 
home  health  service  as  part  of  the 
Medicare  home  health  benefit  will 
continue  to  be  paid  under  the  DME  fee 
schedule.  A  separate  payment  amount 
in  addition  to  the  prospective  payment 
amount  for  home  health  services  will  be 
made  for  DME  currently  covered  as  a 
home  health  service  under  the  PPS. 
Although  the  covered  osteoporosis  drug 
under  the  home  health  benefit  is 
currently  paid  on  a  reasonable  cost 
basis,  section  4603(c)(2)(A)  of  the  BBA 
amended  section  1833(a)(2)(A)  of  the 
Act  to  specifically  exclude  it  from  the 
prospective  payment  rate.  In  addition, 
unlike  DME  which  is  now  excluded 
from  the  statutorily  required 


consolidated  billing  requirement,  the 
osteoporosis  drug  is  included  in  the 
consolidated  billing  requirements. 

B.  Data  Sources  Used  for  the 
Development  of  the  Payment 

1.  Audited  Cost  Report  Data 

Audit  Sample  Methodology:  As 
discussed  in  the  response  to  comments 
section,  we  provided  an  additional  time 
period  for  intermediaries  serving 
providers  in  the  audited  sample  to 
resubmit  audited  cost  reports  ending  in 
FY  1997  if  the  cost  reports  had  been 
appealed  and  reopened.  This  provided 
us  with  the  opportunity  to  include 
revised  data  in  the  calculation  of  the 
final  rates  if  any  of  the  audited  cost 
reports  in  the  original  sample  had  been 
appealed,  reopened  or  revised  as  of 
January  2000.  The  result  was  that  we 
added  an  additional  seven  providers 
from  whom  we  have  audited  cost  report 
data  for  FY  1997,  resulting  in  a  total  of 
574  cost  reports  that  have  been  used  in 
the  final  rate  calculations  in  this  rule. 
The  "window  of  opportunity"  resulted 
in  an  additional  seven  audited  cost 
reports.  Although  the  new  total  number 
of  audited  cost  reports  increased  to  574, 
however,  we  used  only  563  of  the  574 
providers  in  the  developing  of  the 
impacts.  From  1997  to  1998,  11  of  the 
574  providers  either  closed  or  merged 
with  another  provider.  As  stated  above, 
we  are  using  CY  1998  utilization  data  in 
the  PPS  rate  calculation.  There  was  not 
1998  utilization  data  to  match  to  the 
audited  cost  report  data  for  the  11 
providers  that  closed  or  merged. 

•  Updating  to  September  30,  2001. 
Before  computing  the  average  cost  per 
visit  for  each  discipline  that  would  be 
used  to  calculate  the  prospective 
payment  rate,  we  adjusted  the  costs 
from  the  audit  sample  by  the  latest 
available  market  basket  factors  to  reflect 
expected  cost  increases  occurring 
between  the  cost  reporting  periods 
ending  in  FY  1997  to  September  30, 
2001.  Multiplying  nominal  dollars  for  a 
given  FY  end  by  their  respective 
inflation  adjustment  factor  will  express 
those  dollars  in  the  dollar  level  for  the 
FY  ending  September  30,  2001. 
Therefore,  we  multiplied  the  total  costs 
for  each  provider  by  the  appropriate 
inflation  factor  shown  in  the  table 
below.  See  section  IV.B.2.  of  this 
regulation  for  a  detailed  description  of 
the  market  basket. 

•  Nonroutine  Medical  Supplies  Paid 
on  a  Reasonable  Cost  Basis  Under  a 
Home  Health  Plan  of  Care.  Before 
computing  the  average  cost  per  episode 
for  non-routine  medical  supplies  paid 
on  a  reasonable  cost  basis  under  a  home 
health  plan  of  care,  we  also  adjusted  the 


audited  cost  report  data  for  nonroutine 
medical  supplies  using  the  latest  market 
basket  factors  to  reflect  expected  cost 
increases  occurring  between  the  cost 
reporting  periods  ending  in  FY  1997  to 
September  30,  2001. 

•  Adjusting  Costs  for  Providers 
Impacted  by  the  Per- Visit  Limits.  For 
cost  reporting  periods  ending  in  FY 
1997,  Medicare  recognized  reasonable 
costs  as  the  lower  of  the  provider's 
actual  costs  or  the  per-visit  limit  applied 
in  the  aggregate  for  the  six  disciplines. 
Because  some  providers'  costs  were 
higher  than  the  per-visit  limits  applied 
in  the  aggregate  for  the  six  disciplines, 
it  was  necessary  to  adjust  their  costs  in 
order  to  reflect  only  those  costs  on 
which  the  provider's  payment  was 
based.  The  adjustment  factor  was 
calculated  by  dividing  a  provider's  total 
visit  limit  by  the  total  Medicare  costs, 
but  only  if  the  total  visit  limit  was  less 
than  the  total  Medicare  costs.  For  those 
providers  who  were  not  impacted  by  the 
visit  limit,  (that  is.  those  subject  to  their 
actual  reasonable  costs)  no  adjustment 
was  necessary  and  the  adjustment  factor 
was  set  equal  to  one.  The  adjustment 
factor  was  applied  to  each  provider's 
total  costs  for  each  discipline.  Summing 
each  provider's  updated,  weighted,  and 
adjusted  total  costs  by  the  sum  of  visits 
for  each  discipline  results  in  the  non- 
standardized,  updated,  weighted,  and 
visit  limit  adjusted  average  cost  per  visit 
by  discipline. 

2.  Home  Heedth  Agency  Market  Basket 
Index 

The  data  used  to  develop  the  HHA 
PPS  payments  were  adjusted  using  the 
latest  available  market  basket  factors  to 
reflect  expected  cost  increases  occurring 
between  cost  reporting  periods 
contained  in  our  database  and 
September  30,  2001.  The  following 
inflation  factors  were  used  in 
calculating  the  HHA  PPS: 

Factors  for  Inflating  Database 
Dollars  to  September  30,  2001 


FY  end 

1996 

1997 

October  31  

1.15736 
1.15468 
1.15203 

November  30  

December  31  

January  31  

1  14946 

Febmary  28  

1  14697 

March  31  

1  14451 

April  30  

1  14203 

May  31  

1  13952 

June  30 

1  13693 

July  31   

1  13420 

August  31   

1  13132 

September  30  

1  12841 

For  each  of  fiscal  years  2002  and 
2003,  section  1895(b)(3)(B)(ii)  of  the  Act 
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requires  the  standard  prospective 
payment  amoiints  to  be  increased  by  a 
factor  equal  to  the  home  health  market 
basket  minus  1.1  percentage  points.  In 
addition,  for  any  subsequent  fiscal 
years,  the  statute  requires  that  the  rates 
be  increased  by  the  applicable  home 
health  market  basket  index  change. 


3.  Claims  Data 

We  also  conducted  analysis  on  an 
episode  database  created  from  the  1997 
and  1998  National  Claims  History  Files 
using  60-day  episodes  to  define  episode 
lengths.  These  data  were  based  on  use 
of  home  health  services  xuider  the 
current  system.  We  built  a  CY  1998 


episode  data  base  parallel  to  the 
construction  of  the  CY  1997  episode 
data  base  set  forth  in  the  proposed  rule 
at  64  FR  58149. 

Table  1  illustrates  the  comparison  of 
the  distribution  of  consecutive  60-day 
episodes  that  occurred  in  calendar  years 
1997  and  1998. 


Total  number  of  consecutive  60-day  episodes 

Distnbution  based 

on  only  60-day 

episodes  that 

occurred  in  the 

CY  1997penod 

(percent) 

Distribution  based 

on  only  60-day 

episodes  that 

occurred  in  the 

CY  1998  period 

(percent) 

1  

51 

18 

8 

5 

4 

3 

10 

59.5 

2 

19.3 

3 

7.7 

4  

4.1 

5  

2.5 

6  

1.7 

7               

5.2 

Table  2  is  a  comparison  of  the  average 
number  of  visits  per  episode  for  each 
discipline  for  CY  1997  and  CY  1998  and 


Episodes  in  CY  1997  and  CY  1998  with 
five  or  more  visits. 


Average  number  of  visits  by  discipline 


Average 
based  on  only 

60-day 

episodes  that 

fell  into  the  CY 

1997  period 


Average 
based  on  only 

60-day 

episodes  that 

fell  into  the  CY 

1997  period 

with  visit  >4 


Average  based 
on  only  60-day 

episodes  that 
fell  into  the  CY 

1998  period 


Average  based 

on  only  60-day 

episodes  that 

fell  into  the  CY 

1998  period 

with  visit  >4 


Skilled  Nursing  Services  

Physical  Therapy  Services  

Occupational  Therapy  Services 

Speech  Pathology  Services 

Medical  Social  Services 

Home  Health  Aide  Services  .... 
Total  for  all  Disciplines  


12.55 
2.35 
0.41 
0.15 
0.31 
14.59 
30.36 


14.69 
2.74 
0.48 
0.18 
0.36 
17.59 
36.04 


12.1 
2.59 
0.45 
0.15 
0.28 
11.28 
26.85 


14.08 
3.05 
0.53 
0.18 
0.32 
13.4 
31.56 


Table  3  provides  analysis  of  the 
distribution  of  disciplines  across  a 
series  of  60-day  episodes  in  CY  1998. 


Episode 

number 

within  series 

of  60-day 

episodes 

Percent  of 

Percent  of 

Percent  of 

Percent  of 

Percent  of 

Percent  of 

Total  number  of  60-day  episodes 

skilled 
nursing 
services 

home  health 

aide 

services 

occupational 
therapy 
services 

speech 

pathology 

services 

medrcal 

social 

services 

physical 
therapy 
services 

1  

1 

50 

24 

3 

2 

20 

2  

1 

46 

34 

3 

15 

2  

2 

46 

37 

2 

13 

3  

1 

46 

38 

2 

11 

3  

2 

45 

41 

2 

10 

3  

3 

46 

42 

2 

9 

4  .: 

1 

46 

43 

2 

8 

4  

2 

45 

46 

7 

4  

3 

45 

46 

0 

7 

4  

4 

46 

45 

0 

6 

5  

1 

45 

46 

0 

6 

5  

2 

44 

48 

0 

5 

5  

3 

44 

49 

0 

5 

5  

4 

44 

49 

0 

5 

5  

5 

45 

47 

0 

5 

6  

1 

44 

48 

0 

6 
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Total  number  of  60-day  episodes 


6  

6  

6  .>. 

6  

6  « 

7  

7  

7  

7  

7  

7  

7  

8  

8  

8  

8  

8  

8  

8  

8  


Episode 

number 

within  series 

of  60-day 

episodes 


Percent  of 

skilled 

nursing 

services 


43 
43 
43 
44 
45 
40 
41 
41 
41 
41 
42 
42 
42 
42 
42 
43 
43 
43 
44 
44 


Percent  of 

home  health 

aide 

services 


50 
51 
51 
SO 
48 
56 
55 
56 
56 
55 
56 
55 
53 
54 
53 
54 
54 
53 
53 
52 


Percent  of 

occupational 

therapy 

services 


Percent  of 
speech 

pathology 
services 


Percent  of 

medical 

social 

services 


Percent  of 
physical 
therapy 
services 


5 
4 
4 
4 
4 
3 
3 
3 
2 
2 
2 
2 
4 
3 
3 
3 
3 
3 
3 
3 


National  Part  B  Claims  History  File — 
Medical  Supplies.  Nonroutine  medical 
supplies  are  also  a  covered  home  health 
service  listed  in  section  1861(m)(5)  of 
the  Act.  The  law  governing  PPS  requires 
medical  supplies  to  be  included  in  the 
prospective  payment  rate  and  to  be 
subject  to  the  consolidated  billing 
requirements.  As  discussed  in  the 
proposed  rule,  before  PPS 
implementation.  HHAs  were  not 
required  to  bundle  all  home  health 
services.  Specifically,  nonroutine 
medical  supplies  that  have  a  duplicate 
Part  B  code  could  have  been  furnished 
by  a  supplier  rather  than  the  HHA  and 
paid  under  Part  B  prior  to  PPS.  Under 
the  current  IPS,  some  HHAs  may  have 
chosen  to  unbundle  those  non-routine 
medical  supplies  that  had  a 
corresponding  Part  B  payment.  In  order 
to  determine  the  scope  of  the  non- 
routine  medical  supplies  that  could 
have  been  unbundled  under  the  ciuxent 
system,  we  identified  199  HCPCs  codes 
representing  those  items  that  would  fall 
into  the  possible  "unbundled 
nonroutine  medical  supply"  category. 

As  discussed  in  the  response  to 
comment  section  of  this  rule,  based  on 
several  comments  we  re-examined  our 
approach  to  the  original  list  of  199 
codes.  Our  analysis  yielded  a  payment 
approach  to  non-routine  medical 
supplies  included  in  the  PPS  rates  that 
uses  178  Part  B  codes  that  could  have 
possibly  been  unbundled  to  Part  B 
before  PPS.  We  performed  the  same  data 
analysis  on  the  CY  1998  claims  data  and 
the  revised  list  of  1 78  Part  B  codes  to 
develop  the  appropriate  payment 
adjustment  amount  for  non-routine 
medical  supplies  that  could  possibly  be 


unbundled  to  Part  B  before  PPS  that  is 
added  to  the  non-standardized  episode 
payment. 

We  pulled  all  claims  with  the 
corresponding  HCPCs  codes  fi-om  the 
Part  B  national  claims  history  file.  In 
order  to  determine  whether  ihe  HCPCs 
codes  were  related  to  the  beneficiary 
receiving  home  health  services  under  a 
home  health  plan  of  care,  we  linked 
every  Part  B  claim  with  one  or  more  of 
the  199  HCPCs  codes  to  home  health 
episodes  from  our  episode  database  for 
both  CY  1997  and  CY  1998  by 
beneficiary  and  dates  of  service.  If  a 
beneficiary  received  home  health 
services  during  a  60-day  episode  and 
there  was  a  corresponding  Part  B  claim 
with  one  of  the  178  HCPCs  codes  that 
was  billed  during  the  same  60-day 
episode,  we  identified  the  item  as 
related  to  the  home  health  stay.  We 
proposed  an  additional  payment 
amount  of  $6.08  to  the  60-day  episode 
base  rate  for  those  nonroutine  medical 
supplies  with  corresponding  Part  B 
codes  that  may  have  been  unbundled 
under  the  interim  payment  system. 

National  Part  B  Claims  History  File — 
Therapies.  As  discussed  above  in 
section  HI.  of  this  final  rule.  Analysis 
and  Responses  to  Public  Comments,  we 
conducted  a  parallel  analysis  of  Part  B 
therapy  claims  that  could  possibly  be 
related  to  a  home  health  stay  during  CY 
1997  and  CY  1998.  Prior  to  consolidated 
billing  requirements  governing  PPS. 
HHAs  may  have  unbundled  therapy 
services  to  Part  B.  We  believe  that  this 
was  a  rare  occurrence.  Under  PPS, 
HHAs  will  be  responsible  for  providing 
physical  therapy,  speech  language 
pathology  services  and  occupational 


therapy  either  directly  or  under 
arrangement.  Under  subsequent 
analysis,  based  upon  comments 
received,  we  believe  that  there  is  a  need 
to  recognize  these  therapy  services  that 
could  have  been  unbundled  to  Part  B 
before  PPS  in  the  PPS  rates.  We 
conducted  claims  analysis  similar  to  our 
approach  to  identify  those  non-routine 
medical  supplies  that  could  have  been 
unbundled  to  Part  B.  We  identified  the 
three  therapy  services  in  both  Part  B 
outpatient  and  Part  B  physician/ 
supplier  claims  data. 

HCFA  identified  54  HCPCs  codes  that 
represent  those  services  that  could  fall 
into  the  possible  "unbundled  therapy 
related  services"  category  under  Part  B 
Physician/Supplier  claims  for  patients 
under  a  home  health  plan  of  care  before 
implementation  of  PPS.  We  also 
identified  under  Part  B,  therapy  services 
that  could  have  been  unbundled  and 
provided  in  an  hospital  outpatient 
setting  to  patients  under  a  home  health 
plan  of  care  before  implementation  of 
PPS.  We  identified  the  17  revenue 
center  code  ranges  for  physical, 
occupational,  and  speech  therapy 
services  that  could  have  been  billed 
under  Part  B  in  a  hospital  outpatient 
setting  for  patients  under  a  home  health 
plan  of  care  before  implementation  of 
PPS.  HCFA^uUed  all  claims  fi-om  the 
Part  B  Physician/Supplier  claims  with 
the  corresponding  54  codes  above  and 
all  claims  fi-om  the  Part  B  hospital 
outpatient  claims  with  the 
corresponding  1 7  revenue  center  code 
ranges.  As  with  oin  analysis  of 
nonroutine  medical  supplies  that  could 
have  been  unbundled  to  Part  B  before 
implementation  of  PPS,  HCFA  matched 
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claims  for  a  beneficiary  receiving  home 
health  services  under  a  home  health 
plan  of  care  by  linking  the  Part  B  claims 
to  home  health  episodes  from  our  1998 
episode  database,  by  beneficiary  and 
dates  of  service.  If  a  beneficiary  received 
home  health  services  during  a  60-day 
episode  and  there  was  a  corresponding 
part  B  claim  with  either  one  of  the  54 
HCPCs  or  a  revenue  center  code  within 
one  of  the  1 7  revenue  center  code  reinges 
for  therapy  services,  we  identified  the 
Part  B  service  as  related  to  the  home 
health  stay. 

As  a  result  of  our  therapy  analysis,  we 
are  recognizing  an  additional 
adjustment  to  the  60-day  non- 
standardized  episode  amount  for 
therapy  services  that  could  have  been 
unbundled  to  Part  B  before 
implementation  of  PPS.  The  per  episode 
possible  unbundled  therapy  related 
service  amounts  billed  under  Part  B 
included  in  the  PPS  rate  were  calculated 
by  summing  the  allowed  charges  for  the 
54  HCPCs  for  physician/supplier  and 
the  costs  for  the  1 7  therapy  revenue 
center  code  ranges  for  hospital 
outpatient  in  calendar  year  1998  for 
beneficiaries  under  a  home  health  plan 
of  care.  That  total  was  divided  by  the 
total  number  of  episodes  in  calendar 
year  1998  from  the  episode  database. 
The  methodology  for  the  adjustment  is 
set  forth  in  section  IV.C.  of  this 
regulation. 

4.  Hospital  Wage  Index 

Sections  1895(h)(4)(A)(ii)  and  (h)(4)(C) 
of  the  Act,  require  the  Secretary  to 
establish  area  wage  adjustment  factors 
that  reflect  the  relative  level  of  wages 
.  and  wage-related  costs  applicable  to  the 
furnishing  of  health  services  and  to 
provide  appropriate  adjustments  to  the 
episode  payment  amounts  under  PPS  to 
account  for  area  wage  differences.  The 
wage  adjustment  factors  may  be  the 
factors  used  by  the  Secretary  for 
purposes  of  section  1886(d)(3)(E)  of  the 
Act.  The  statute  allows  the  Secretary  to 
use  the  area  where  the  services  are 
furnished  or  such  area  as  the  Secretary' 
may  specify  for  the  wage  index 
adjustment.  To  be  consistent  with  the 
wage  index  adjustment  under  the 
current  interim  payment  system,  we 
proposed  and  will  retain  applying  the 
appropriate  wage  index  value  to  the 
labor  portion  of  the  PPS  rates  based  on 
the  geographic  area  in  which  the 
beneficiary  received  home  health 
services. 

In  addition,  section  1895(b)(3)(A)(i)  of 
the  Act  requires  the  Secretary  to 
standardize  the  cost  data  used  in 
developing  the  PPS  payment  amount  for 
wage  levels  among  different  HHAs  in  a 
budget-neutral  manner.  The  wage  index 


adjustment  to  the  PPS  rates  must  be 
made  in  a  manner  that  does  not  result 
in  aggregate  payments  that  are  greater  or 
less  than  those  that  would  have 
otherwise  been  made  if  the  PPS  rates 
were  not  adjusted  by  the  wage  index. 

Each  HHA's  labor  market  area  is 
determined  based  on  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  by  the  Office  of  Management  and 
Budget  (OMB).  In  establishing  the  final 
HHA  PPS  rates,  we  used  the  most  recent 
pre-floor  and  pre-reclassified  hospital 
wage  index  without  regard  to  whether 
these  hospitals  have  been  classified  to  a 
new  geographic  area  by  the  Medicare 
Geographic  Reclassification  Board.  As 
stated  in  the  response  to  comments,  we 
believe  the  use  of  the  pre-floor  and  pre- 
reclassified  hospital  wage  index  data 
results  in  an  appropriate  adjustment  to 
the  labor  portion  of  costs  as  required  by 
law. 

Table  4A.— FY  2000  Wage  Index 
FOR     Rural    Areas— Pre-Floor 

AND  PRE-RECLASSIFIED 


Nonurban  area 


Alabama 

Alaska  

Anzona  

Arkansas 

Calitomla 

Colorado  

Connecticut 

Delaware 

Florida 

Georgia  

Guam  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas 

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 
New  Jersey^  .... 

New  Mexico  

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rico 

Rhode  Island '  . 
South  Carolina  . 


Wage 
Index 


Table  4A.— FY  2000  Wage  Index 
FOR  Rural  Areas— Pre-Floor 
AND  Pre-Reclassified — Continued 


0.7391 
1.2058 
08545 
0,7236 
0.9952 
0.8814 
1.2414 
0.9167 
0.8987 
0.8095 
0.7268 
1 .0728 
0.8652 
0.8048 
0.8397 
0.7927 
0.7461 
0.8043 
0.7382 
0.8640 
0.8632 
1.1370 
0.8815 
0.8670 
0.7307 
0.7724 
0.8396 
0.8008 
0.9098 
0.9906 

0.8379 
08637 
0.8290 
0.7648 
0.8650 
0.7256 
0.9868 
0.8525 
0.4249 

08264 


Nonurt)an  area 


South  Dakota 
Tennessee  .... 

Texas  

Utah  

Vermont  

Virginia 

Virgin  Islands 
Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


Wage 
Index 


0.7577 
0.7651 
0.7471 
0.8907 
0.9408 
0.7904 
0.6389 
1.0447 
0.8069 
0.8760 
0.8860 


^  All  counties  within  ttie  State  are  classified 
as  urt^an. 

Table  4B.— Wage  Index  for  Urban 
Areas— FY  2000  Pre-Floor  and 
Pre-Reclassified 


MSA 

Urban  area 

Wage 

(constituent  counties) 

index 

0040  .... 

Abilene,  TX  

Taylor.  TX 

0.8180 

0060    . 

Aguadilla.  PR  

Aguada,  PR 
Aguadilla,  PR 
Moca,  PR 

03814 

0080  .... 

Akron,  OH  

Portage,  OH 
Summit,  OH 

1.0164 

0120  .... 

Albany,  GA 

Dougherty.  GA 
Lee,  GA 

1.0373 

0160  .... 

Albany-Schenectady- 

Troy,  NY. 
Albany,  NY 
Montgomery,  NY 
Rensselaer.  NY 
Saratoga,  NY 
Schenectady,  NY 
Schohane,  NY 

0.8755 

0200     . 

Albuquerque,  NM  

Bernalillo,  NM 
Sandoval,  NM 
Valencia,  NM 

0.8500 

0220  .... 

Alexandria,  LA  

Rapides,  LA 

0.7870 

0240  .... 

Allentown-Bethlehem- 

Easton,  PA. 
Cartxjn.  PA 
Lehigh,  PA 
Northampton,  PA 

1 .0228 

0280  .... 

Altoona,  PA 

Blair,  PA 

0.9343 

0320  .... 

Amarillo,  TX  

Potter,  TX 
Randall,  TX 

o.aiai 

0380 

Anchorage.  AK  

Anchorage.  AK 

1.2860 

0440  .... 

Ann  Artxjr,  Ml   

Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Ml 

1.1484 

0450  .... 

Anniston,  AL  

Calhoun,  AL 

0.8463 

0460  .... 

Appleton-Oshkosh- 
Neenah,  Wl. 

0.8913 
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MSA 

Urban  area 
(constituent  counties) 

index          "^^^ 

Urban  area 
(constituent  counties) 

Wage          f.^. 
index          '^^'^ 

Urban  area 
(constituent  counties) 

Wage 
index 

Calumet,  Wl 

East  Baton  Rouge,  LA 

Niagara,  NY 

Outagamie.  Wl 

Livingston,  LA 

1303  .... 

Burlington,  VT  

1.0559 

1  Winnebago,  Wl 

West  Baton  Rouge,  LA 

Chittenden,  VT 

0470  .... 

Arecibo,  PR  

Arecibo,  PR 

0.4815     0840  .... 

Beaumont-Port  Arthur, 
TX. 

0.8624 

Franklin,  VT 
Grand  Isle,  VT 

Camuy,  PR 

Hardin,  TX 

1310  .... 

Caguas,  PR  

0.4561 

Hatillo,  PR 

Jefferson.  TX 

Caguas,  PR 

0480  .... 

Asheville,  NC  

0.8885 

Orange,  TX 

Cayey,  PR 

Buncombe,  NC 

0860    ... 

Bellingham,  WA  

1.1395 

Cidra,  PR 

Madison,  NC 

Whatcom,  WA 

Gurabo,  PR 

0500  .... 

Athens,  GA  

0.9705     0870  .... 

Benton  Harbor.  Ml  

0.8458 

San  Lorenzo,  PR 

Clarke,  GA 

Berrien,  Ml 

1320  .... 

Canton-Massillon,  OH  ... 

0.8772 

Madison,  GA 

0875  .... 

Bergen-Passaic,  NJ  

1.2029 

Can-oil,  OH 

Oconee,  GA 

Bergen,  NJ 

Stark,  OH 

0520  .... 

Atlanta,  GA  

1.0051 

Passaic,  NJ 

1350  .... 

Casper,  WY  

0.9200 

Barrow,  GA 

0880  .... 

Billings,  MT  

1.0039 

Natrona,  WY 

Barlow,  GA 

Yellowstone,  MT 

1360  .... 

Cedar  Rapids,  lA  

0.9019 

Carroll,  GA 

0920  .... 

Biloxi-Gutfport- 

0.7868 

Linn.  lA 

Cherokee,  GA 

Pascagoula,  MS. 

1400  .... 

Champaign-Urbana.  IL  .. 

0.9164 

Clayton,  GA 

Hancock,  MS 

Champaign.  IL 

Cobb,  GA 

Hanison,  MS 

1440  .... 

Charieston-North 

0.8989 

Coweta,  GA 

Jackson,  MS 

Charieston.  SC. 

DeKalb,  GA 

0960  .... 

Binghamton,  NY 

0.8751 

Beri<eley.  SC 

Douglas,  GA 

Broome,  NY 

Charieston,  SC 

Fayette,  GA 

Tioga,  NY 

Dorchester,  SC 

Forsyth,  GA 

1000  .... 

Bimiingham,  AL  

0.8995     1480  .... 

Charleston,  WV 

0.9096 

Fulton,  GA 

Blount,  AL 

Kanawha,  WV 

Gwinnett,  GA 

• 

Jefferson.  AL 

Putnam,  WV 

Henry,  GA 

St.  Clair,  AL 

1520  .... 

Chariotte-Gastonia-Rock 

0.9434 

Newton,  GA 

Shelby,  AL 

Hill,  NC-SC. 

Paulding.  GA 

1010  .... 

Bismarck,  ND 

0.7759 

Cabarrus,  NC 

Pickens,  GA 

Burleigh,  ND 

Gaston,  NC 

Rockdale.  GA 

Morton,  ND 

Lincojn,  NC 

Spalding,  GA 

1020  .... 

Bloomington,  IN  

0.8593 

Mecklenburg,  NC 

Walton.  GA 

Monroe,  IN 

Rowan,  NC 

0560  .... 

Atlantrc-Cape  May,  NJ  .. 
Atlantic.  NJ 

1.1311      1040  .... 

Bloomington-Normal,  IL 
McLean,  IL 

0.8994 

Stanly,  NC 
Union,  NC 

Cape  May,  NJ 

1080  .... 

Boise  City.  ID  

0.9060 

Yori«,  SC 

0580    ... 

Aubum-Opelka,  AL  

Lee,  AL 

0.9619 

Ada.  ID 
Canyon.  ID 

1540  .... 

Chariottesville,  VA  

Albemarte,  VA 

1.0575 

0600  .... 

Augusta-Aiken,  GA-SC 
Columbia,  GA 
McDuffie,  GA 

0.9014     1123  .... 

Boston-Worcester-Law- 
rence-Lowell-Brock- 
ton. MA-NH. 

1.1359 

Chariottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

Richmond,  GA 

Bristol,  MA 

1560  .... 

Chattanooga,  TN-GA  ... 

0.9732 

Aiken.  SC 

Essex,  MA 

Catoosa,  GA 

Edgefield,  SC 

Middlesex,  MA 

Dade,  GA 

0640  .... 

Austin-San  Marcos,  TX 
Bastrop,  TX 
Caldwell.  TX 

0.9082 

Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 

Walker,  GA 
Hamilton,  TN 
Marion,  TN 

Hays,  TX 

Worcester,  MA 

1580  .... 

Cheyenne,  WY 

0.8176 

Travis.  TX 

Hillsborough,  NH 

Laramie,  WY 

Williamson.  TX 

Merrimack.  NH 

1600  .... 

Chicago,  IL 

1 .0874 

0680  ... 

Bakersfield,  CA  

Kem,  CA 

0.9531 

Rockingham,  NH 
Strafford,  NH 

Cook,  IL 
DeKalb.  IL 

0720  .... 

Baltimore,  MD  

Anne  Arundel,  MD 

0.9892     1125  .... 

Boulder-Longmont.  CO 
Boulder,  CO 

0.9945 

DuPage.  IL 
Grundy.  IL 

Baltimore,  MD 

1145  .... 

Brazoria,  TX  

0.8517 

Kane,  IL 

Baltimore  City,  MD 

Brazoria,  TX 

Kendall,  IL 

Carroll,  MD 

1150  .... 

Bremerton,  WA  

1.1012 

Lake,  IL 

Harford,  MD 

Kitsap,  WA 

McHenry,  IL 

Howard,  MD 

1240  .... 

Brownsville-Hartingen- 

0.9213 

Will,  IL 

Queen  Anne's,  MD 

San  Benito.  TX. 

1620  .... 

Chico-Paradise,  CA  

1 .0391 

0733  .... 

Bangor.  ME  

0.9610 

Cameron,  TX 

Butte,  CA 

Penobscot,  ME 

1260  .... 

Bryan-College  Station, 

0.8510     1640  .... 

Cincinnati,  OH-KY-IN  .. 

0.9419 

0743  .... 

Barnstable-Yarmouth, 
MA. 

1.3303 

TX 
Brazos,  TX 

Deartxjm,  IN 
Ohk),  IN 

Bamstable,  MA 

1280  .... 

Buffalo-Niagara  Falls, 

0.9605 

Boone,  KY 

0760  .... 

Baton  Rouge,  LA  

Ascension,  LA 

0.8708 

NY. 
Erie,  NY 

Campbell,  KY 
Gallatin,  KY 

Federal  Register/ Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations 


41175 


'AB.t  4B  Wage  Index  for  Urban 
Areas— FY  2000  PRE-FlOOR  AND 
Pre-Reclassified — Continued 


Table  4B.— Wage  Index  for  Urban 
Areas— FY  2000  Pre-Floor  and 
Pre-Reclassified — Continued 


Table  4B.— Wage  Index  for  Urban 
Areas — FY  2000  Pre-Floor  and 
Pre-Reclassified— Continued 


MSA 


1660 


1680 


1720 
1740 
1760 

1800 

1840 


1880 

1890 
1900 

1920 


1950 
1960 

2000 

2020 


Urban  area 
(constituent  counties) 

Grant,  KY 
Kenton.  KY 
Pendleton,  KY 
Brown,  OH 
Clermont,  OH 
Hamilton,  OH 
Warren,  OH 
Clarksville-Hopkinsville, 

TN-KY. 
Christian,  KY 
Montgomery,  TN 
Cleveland-Lorain-Elyria, 

OH. 
Ashtabula,  OH 
Cuyahoga,  OH 
Geauga,  OH 
Lake,  OH 
Lorain,  OH 
Medina,  OH 

Colorado  Springs,  CO  .. 
El  Paso,  CO 

Columbia,  MO 

Boone,  MO 

Columbia,  SC 

Lexington,  SC 
Richland,  SC 

Columbus,  GA-AL  

Russell,  AL 
Chattahoochee,  GA 
Harris,  GA 
Muscogee,  GA 

Columbus,  OH  

Delaware,  OH 
Fairfield,  OH 
Franklin,  OH 
Licking,  OH 
Madison,  OH 
Pickaway,  OH 

Corpus  Christi,  TX  

Nueces,  TX 
San  Patricio,  TX 

Corvallis,  OR 

Benton,  OR 

Cumbertand,  MD-WV  .. 
Allegany,  MD 
Mineral,  WV 

Dallas,  TX  

Collin,  TX 
Dallas,  TX 
Denton,  TX 
Ellis,  TX 
Henderson,  TX 
Hunt.  TX 
Kaufman,  TX 
Rockwall,  TX 

Danville,  VA  

Danville  City,  VA 
Pittsylvania,  VA 
Davenport-Moline-Rock 

Island,  lA-IL. 
Scott,  lA 
Henry,  IL 
Rock  Island,  IL 
Dayton-Springfield,  OH 
ClarKOH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 
Daytona  Beach,  FL 


Wage 
index 


MSA 


2030 

2040 

0.8090     2080 

0.9689 

2120 

2160 

0.9218 
0.8905 
0.9358 


0.8511 


0.9908 


0.8702 

1.1088 
0.8802 

0.9607 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 
2340 
2360 
2400 
2440 


0.9062 


0.8707 


2520 


2560 
0.9461  2580 


2620 


0.8988 


Urban  area 
(constituent  counties) 

Flagler,  FL 
Volusia,  FL 

Decatur,  AL  

Lawrence,  AL 
Morgan,  AL 

Decatur,  IL  

Macon,  IL 

Denver,  CO 

Adams,  CO 
Arapahoe,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 

Des  Moines,  lA  

Dallas,  lA 
Polk,  lA 
Warren,  lA 

Detroit.  Ml  

Lapeer,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
St.  Clair,  Ml 
Wayne,  Ml 

Dothan,  AL 

Dale,  AL 
Houston,  AL 

Dover,  DE  

Kent,  DE 

Dubuque,  lA 

Dubuque,  lA 
Duluth-Supenor,  MN-WI 
St.  Louis,  MN 
Douglas,  Wl 

Dutchess  County,  NY  ... 
Dutchess,  NY 

Eau  Claire,  Wl  

Chippewa,  Wl 
Eau  Claire,  Wl 

El  Paso,  TX 

El  Paso,  TX 

Elkhart-Goshen,  IN  

Elkhart,  IN 

Elmira,  NY 

Chemung,  NY 

Enid,  OK  

Garfield,  OK 

Erie,  PA 

Erie,  PA 

Eugene-Springfield,  OR 
Lane,  OR 
Evansville-Henderson , 

IN-KY. 
Posey,  IN 
Vanderburgh,  IN 
Wanick,  IN 
Henderson,  KY 
Fargo-Moortiead,  ND- 

MN. 
Clay,  MN 
Cass,  ND 

Fayetteville,  NC  

Cumt>eriand,  NC 
Fayetteville-Spnngdale- 

Rogers,  AR. 
Benton,  AR 
Washington,  AR 

Flagstaff,  AZ-UT 

Coconino,  AZ 


K  ^^SA 


0.8680 


0.8322 


1.0190 


2640 


2650 


2655 


2670 


2680 
0.8755     2700 


1.0422 


0.8534 


0.7954 


2710 


2720 

0.7799     2750 

2760 
0.9336 

0.8521 

1.0166 

2800 
1.0553 

0.8958 

0.8948     2840 
0.9380 


0.8495 


0.7774 


1.0349 


2880 


2900 


2920 


0.9024 

1.0604     2960 

0.8304 

2975 

2980 
0.8621      2985 


2995 


3000 


Urt)an  area 
(constituent  counties) 


3040 


Kane,  UT 

Flint,  Ml  

Genesee,  Ml 

FlorerKe,  AL  

Colbert,  AL 
Lauderdale,  AL 

Florence,  SC  

Florence,  SC 

Fort  Collins-Loveland, 

CO. 
Larimer,  CO 

Ft.  Lauderdale.  FL  

Broward,  FL 

Fort  Myers-Cape  Coral 

FL 
Lee,  FL 
Fort  Pierce-Port  St 

Lucie,  FL. 
Martin,  FL 
St.  Lucie,  FL 
Fort  Smith,  AR-OK  .... 
Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 
Fort  Walton  Beach,  FL 
Okaloosa,  FL 

Fort  Wayne,  IN  

Adams,  IN 

Allen,  IN 

DeKalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

^rth  Wortti-Artington, 

TX. 
Hood,  TX 
Johnson,  TX 
Pari<er,  TX 
Tarrant,  TX 

Fresno,  CA 

Fresno,  CA 
Madera,  CA 

Gadsden,  AL 

Etowah,  AL 

Gainesville,  FL  

Alachua,  FL 
Galveston-Texas  City, 

TX. 
Galveston,  TX 

Gary,  IN  

Lake, IN 
Porter,  IN 

Glens  Falls,  NY 

Wan-en,  NY 
Washington,  NY 

Goldsboro,  NC  

Wayne,  NC 

Grand  Forits,  ND-MN 

Polk,  MN 

Grand  Forks,  ND 

Grand  Junction,  CO  .. 

Mesa,  CO 

Grand  Rapids-Mus- 

kegon-Holland,  Ml. 
JVIIegan,  Ml 
Kent,  Ml 
Muskegon,  Ml 
Ottawa,  Ml 
Great  Falls,  MT 


Wage 

index 


1.1021 
0.7928 

0.8619 
1.0303 

1.0173 
0.8951 

0.9999 

0.7844 

0.8714 
0.9097 


0.9836 


1.0263 

0.8689 
1.0103 
0.9733 

0.9381 

0.8607 

0.8334 
0.9098 

0.9189 
1.0136 


1.0460 
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MSA 

Urban  area 
(constituent  counties) 

Wage         ^g. 
index          "^^ 

Urban  area 
(constituent  counties) 

S           "SA 

Urt)an  area 
(constituent  counties) 

1    Wage 
index 

Cascade,  MT 

3440  .... 

Huntsville,  AL 

0.8823 

Clinton,  MO 

3060     .  !  Greeley,  CO 

0.972a 

Limestone,  AL 

Jackson.  MO 

:  Weld,  CO 

Madison,  AL 

Lafayette,  MO 

3080 

Green  Bay.  Wl  

Brown,  Wl 

0.9133     3480  .... 

Indianapolis,  IN  

Boone,  IN 

0.9793 

Platte,  MO 
Ray,  MO 

3120  .... 

Greensboro- Winston- 
Salem-High  Point,  NC. 

0.9038 

Hamilton,  IN 
Hancock,  IN 

3800  .... 

Kenosha,  Wl  

Kenosha.  Wl 

0.9034 

Alamance,  NC 

Hendricks,  IN 

3810  .... 

Killeen-Tempte,  TX  

0.9933 

Davidson,  NC 

Johnson,  IN 

Bell,  TX 

Davie,  NC 

Madison,  IN 

Coryell.  TX 

Forsyth,  NC 

Marion,  IN 

3840  .... 

Knoxville,  TN 

0.9200 

Guilford,  NC 

Morgan,  IN 

Anderson,  TN 

Randolph,  NC 

Shelby,  IN 

Bk)unt,  TN 

Stokes,  NC 

3500  .... 

Iowa  City,  lA  

0.9608 

Knox,  TN 

Yadkin,  NC 

Johnson,  lA 

Loudon,  TN 

3150  .... 

Greenville,  NC  

Pitt,  NC 

0.9501      3520  .... 

Jackson,  Ml 

Jackson,  Ml 

0.8841 

Sevier,  TN 
Union,  TN 

3160  .... 

Greenville-Spartanburg- 
Anderson,  SC. 

0.9189     3560  .... 

Jackson,  MS  

Hinds,  MS 

0.8387     3850  .... 

Kokomo,  IN  

0.8919 

Howard,  IN 

Anderson,  SC 

Madison,  MS 

Tipton,  IN 

Cherokee,  SC 

Rankin,  MS 

3870  .... 

La  Crosse,  WI-MN  

0.8934 

Greenville,  SC 

3580  .... 

Jackson,  TN  

0.8601 

Houston,  MN 

Pickens,  SC 

Madison,  TN 

La  Crosse,  Wl 

Spartanburg,  SC 

Chester,  TN 

3880  .... 

Lafayette,  LA 

0.8340 

3180  .... 

Hagerstown,  MD  

0.8843     3600 

.Jarksnnvillp   Fl 

0.8958 

Acadia,  LA 
Lafayette,  LA 

Washington,  MD 

*^  •  *^^^  »  ^*          \^\^^^^^     •  ■  ■  t 

Clay,  FL 

3200 

Hamilton-Middletown. 

0.8947 

Duval,  FL 

St.  Landry,  LA 

OH. 

Nassau,  FL 

St.  Martin,  LA 

. 

Butler,  OH 

St.  Johns,  FL 

3920  .... 

Lafayette,  IN  

0.8810 

3240  .... 

Harrisburg-Lebanon- 
CarlisJe,  PA 

0.9918     3605  .... 

Jacksonville,  NC  

Onslow,  NC 

0.7853 

Clinton,  IN 
Tippecanoe,  IN 

Cumberland,  PA 

3610  .... 

Jamestown,  NY 

0  7858     3960 

Lake  Charier  LA 

0.7967 

Dauphin,  PA 

Chautauqua,  NY 

^^  *  ■  \^\^\^          \^%^\^^^      I  ■  ■  1 

1— diXw    \./l  101  ICO,     L-rA 

Calcasieu,  LA 

Lebanon.  PA 

3620  .... 

Janesville-Betoit,  Wl 

0.9657     3980  .... 

Lakeland-Winter  Haven, 

0.8816 

Perry,  PA 

Rock,  Wl 

FL. 

3283     . 

Hartford,  CT 12 „.... 

1.1716     3640  .... 

Jersey  City,  NJ 

1.1676 

Polk,  FL 

Hartfonj,  CT 

Hudson,  NJ 

4000  ... 

Lancaster,  PA  

0.9256 

Utchfield,  CT 

3660  .... 

Johnson  City-Kingsport- 

0.8854 

Lancaster,  PA 

Middlesex,  CT 
Tolland,  CT 

Bristol,  TN-VA. 
Carter.  TN 

4040  .... 

Lansing-East  Lansing, 
Ml. 

0.9978 

3285  .... 

Hattiesburg,  MS  

Forrest,  MS 
Lamar,  MS 

0.7634 

Hawkins,  TN 
Sullivan,  TN 
Unkx)i,  TN 

Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

3290  .... 

Hickory-Morganton- 
Lenoir,  NC. 

0.9113 

Washington,  TN 
Bristol  City,  VA 

4080  .... 

Laredo,  TX  

Webb,  TX 

O.K\Z3 

Alexander,  NC 

Scott,  VA 

4100  .... 

Las  Cruces,  NM  

0.8591 

Burke,  NC 

Washington,  VA 

Dona  Ana,  NM 

Caldwell,  NC 

3680  .... 

Johnstown,  PA 

0.8641      4120  .... 

Las  Vegas,  NV-AZ  

1.1259 

Catawba,  NC 

Cambria,  PA 

Mohave,  AZ 

3320  .... 

Honolulu,  HI  

1.1477 

Somerset,  PA 

Claris,  NV 

Honolulu,  HI 

3700  .... 

Jonesboro,  AR  

0.7232 

Nye,  NV 

3350  .... 

Houma,  LA  

0.7837 

Craighead,  AR 

4150  .... 

Lawrence,  KS  

0.8900 

Lafourche,  LA 

3710  .... 

Joplin,  MO 

0.7679 

Douglas,  KS 

Terrebonne,  LA 

Jasper,  MO 

4200  .... 

Lawton,  OK  

09533 

3360  .... 

Houston,  TX  

0.9388 

Newton,  MO 

Comanche,  OK 

Chambers.  TX 

3720  .... 

Kalamazoo-Battlecreek, 

09982     4243 

Lewiston-Auburn,  ME   ... 

0.8900 

Fort  Bend,  TX 

Ml. 

Androscoggin,  ME 

Harris,  TX 

Calhoun,  Ml 

4280  .... 

Lexington,  KY  

0.8532 

Liberty,  TX 

Kalamazoo,  Ml 

Bourt)on,  KY 

Montgomery,  TX 

Van  Buren.  Ml 

Clark.  KY 

Waller,  TX 

3740  .... 

Kankakee,  IL 

0.8599 

Fayette,  KY 

3400  .... 

Huntington- Ashland, 

0.9758 

Kankakee,  IL 

Jessamine.  KY 

WV-KY-OH. 

3760  .... 

Kansas  City,  KS-f/IO  .... 

0.9322 

Madison,  KY 

Boyd,  KY 

Johnson,  KS 

Scott,  KY 

Carter,  KY 

Leavenworth,  KS 

Woodford,  KY 

Greenup,  KY 

Miami,  KS 

4320  .... 

Lima,  OH 

0.8906 

Lawrence,  OH 

Wyandotte,  KS 

Allen,  OH 

Cabell,  WV 

Cass,  MO 

Auglaize,  OH 

Wayne,  WV 

Clay,  MO 

4360  .... 

Lincoln,  NE  

0.9671 
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MSA 

Urt>an  area 

K     "^ 

Urban  area 

S       ^^SA 

Urban  area            ' 

Wage 

(constituent  counties) 

(constituent  counties) 

(constituent  counties) 

index 

Lancaster,  NE 

Middlesex,  NJ 

St.  Bernard,  LA 

4400  .... 

Little  Rock-North  Little 

0.8615 

Somerset,  NJ 

St.  Charies.  LA 

Rock,  AR. 

5080  .... 

Milwaukee-Waukesha, 

0.9846 

St.  James,  LA 

Faulkner,  AR 

Wl. 

St.  John  The  Baptist,  LA 

Lonoke,  AR 

Milwaukee,  Wl 

St.  Tammany,  LA 

Pulaski,  AR 

Ozaukee,  Wl 

5600  .... 

New  York,  NY  

1.4519 

Saline.  AR 

Washington,  Wl 

Bronx,  NY 

4420  .... 

Longvlew-Marshall,  TX 

0.8739 

Waukesha,  Wl 

Kings,  NY 

Gregg,  TX 

5120  .... 

Minneapolis-St.  Paul, 

1.0930 

New  York,  NY 

Harrison,  TX 

MN-WI. 

Putnam,  NY 

Upshur,  TX 

Anoka,  MN 

Queens,  NY 

4480  .... 

Los  Angeles-Long 

Beach,  CA. 
Los  Angeles,  CA 

1 .2052 

Carver,  MN 
Chisago,  MN 
Dakota,  MN 

Rtehmond,  NY 
Rockland,  NY 
Westchester,  NY 

4520  .... 

Louisville,  KY-IN  

Clark,  IN 
Floyd,  IN 
Harrison,  IN 
Scott,  IN 
Bullitt,  KY 

09382 

Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott,  MN 
Shertjume,  MN 
Washington,  MN 

5640    ... 

Newark,  NJ  

Essex,  NJ 
Morris,  NJ 
Sussex,  NJ 
Union,  NJ 
Warren,  NJ 

1.1647 

Jefferson,  KY 

Wright,  MN 

5660  .... 

Newburgh,  NY-PA 

1.0910 

Oldham,  KY 

Pierce,  Wl 

Orange,  NY 

4600    ... 

Lubbock,  TX 

0.8412 

St.  Croix,  Wl 

Pike,  PA 

Lubbock,  TX 

5140  .... 

Missoula,  MT  

0.9086     5720  .... 

Norfolk-Virginia  Beach- 

0.8441 

4640  .... 

Lynchburg,  VA  

0.8815 

Missoula,  MT 

Newport  News,  VA- 

Amherst, VA 

5160  .... 

Mobile.  AL  

0.8268 

NG. 

Bedford,  VA 

Baldwin,  AL 

Currituck,  NO 

Bedford  City,  VA 

Mobile,  AL 

Cfiesapeake  City,  VA 

Campbell.  VA 

5170  .... 

Modesto,  CA  

1.0112 

Gk>ucester,  VA 

Lynchburg  City,  VA 

Stanislaus,  CA 

Hampton  City,  VA 

1680  .... 

Macon,  GA 

Bibb,  GA 
Houston,  GA 

0.8531      5190  .... 

Monmouth-Ocean,  NJ  ... 
Monmouth,  NJ 
Ocean,  NJ 

1.1259 

Isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 

Jones,  GA 

5200  .... 

Monroe,  LA  

0.8??? 

Newport  News  City,  VA 

Peach,  GA 

Ouachita,  LA 

Norfolk  City,  VA 

Twiggs,  GA 

5240  .... 

Montgomery,  AL  

0.7704 

Poquoson  City,  VA 

4720  .... 

Madison,  Wl  

Dane, Wl 

0.9730 

Autauga,  AL 
Bmore,  AL 

Portsmouth  City,  VA 
Suffolk  City,  VA 

4800  .... 

Mansfield,  OH  

0.8476 

Montgomery,  AL 

Virginia  Beach  City,  VA 

Crawford,  OH 

5?80  .... 

Muncie,  IN „ 

1.0835 

Williamsburg  City,  VA 

Richland,  OH 

Delaware,  IN 

Yorit,  VA 

4840     . 

Mayaguez,  PR  

Anasco,  PR 

0.4675     5330  .... 

Myrtle  Beach,  SC 

Horry,  SC 

0.8530     5775  .... 

Oakland,  CA  

Alameda,  CA 

1.5059 

Cabo  Rojo,  PR 

5345  .... 

Naples,  FL  

0.9840 

Contra  Costa,  CA 

Hormigueros,  PR 

Collier,  FL 

5790  .... 

Ocala,  FL  

0.9616 

Mayaguez,  PR 

5360  .... 

Nashville,  TN  

0.9450 

Marion,  FL 

Sabana  Grande,  PR 

Cheatham,  TN 

5800  .... 

Odessa-MkHand,  TX  

08874 

San  German,  PR 

Davidson,  TN 

Ector,  TX 

4880 

McAllen-Edinburg-Mis- 

0.8121 

Drckson,  TN 

Mklland,  TX 

sion,  TX, 

Robertson,  TN 

5880  .... 

Oklahoma  City,  OK 

0.8588 

Hioalgo,  TX 

Ruthertord,  TN 

Canadian,  OK 

4  890 

Medtord-Ashland,  OR  ... 
Jackson.  OR 

1.0493 

Sumner,  TN 
Williamson,  TN 

Cleveland,  OK 
Logan,  OK 

4900 

Melboume-Titusville- 

0.9297 

Wilson,  TN 

McClain,  OK 

Palm  Bay,  FL. 

5380  .... 

Nassau-Suffolk,  NY  

1.4076 

Oklahoma,  OK 

Brevard,  FL 

Nassau,  NY 

Pottawatomie,  OK 

4920  .... 

Memphis,  TI^AR-MS  .. 

0.8245 

Suffolk,  NY 

5910  .... 

Olympia,  WA  

1.0933 

Crittenden,  AR 

5483  .... 

New  Haven-Bridgeport- 

1.2357 

Thurston,  WA 

DeSoto,  MS 

Stamford- Watertju  ry- 

5920  .... 

Omaha,  NE-IA 

1.0456 

Fayette,  TN 

Danbury,  CT. 

Pottawattamie,  lA 

Shelby,  TN 

Fairfield,  CT 

Cass,  NE 

Tipton,  TN 

New  Haven,  CT 

Douglas,  NE 

4940 

Merced,  CA  

Merced,  CA 

1.0278     5523  .... 

New  London-Nonwk:h, 
CT. 

1.2429 

Sarpy,  NE 
Washington,  NE 

5000 

Miami,  FL  

1.0234 

New  London,  CT 

5945  .... 

Orange  County,  CA  

1.1591 

Dade,  FL 

5560  .... 

New  Orieans,  LA 

0.9090 

Orange,  CA 

5015  .... 

Middlesex-Somerset- 
Hunterdon,  NJ. 
Hunterdon,  NJ 

1.1123 

Jefferson,  LA 
Orieans,  LA 
Plaquemines,  LA 

5960  .... 

Oriando,  FL 

Lake.  FL 
Orange.  FL 

0.9796 
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MSA 

Urt)an  area 
(constituent  counties) 

^^9®            M^A 
index          "^^^ 

Urban  area 
(constituent  counties) 

r,^.           "SA 

Urban  area 
(constituent  counties) 

Wage 
index 

Osceola,  FL 

6520  .... 

Provo-Orem,  UT  

0.9819     6920  .... 

Sacramento,  CA  

1.2285 

Seminole,  FL 

Utah,  UT 

El  Dorado,  CA 

5990  ....     Owensboro,  KY 

0.8105     6560  .... 

Pueblo,  CO  

0.8854 

Placer,  CA 

Daviess,  KY 

Pueblo,  CO 

Sacramento,  CA 

6015  ....     Panama  City,  FL 

0.9170     6580  .... 

Punta  Gorda,  FL  

0.9509     6960  .... 

Saginaw-Bay  City-Mid- 

0.9287 

Bay,  FL 

Chariotte,  FL 

land,  Ml. 

6020  .... 

Parkersburg-Marietta, 
WV-OH. 

0.8415     6600  .... 

Racine,  Wl  

Racine,  Wl 

0.9217 

Bay,  Ml 
Midland,  Ml 

Washington,  OH 

6640  .... 

Raleigh-Durham-Chapel 

0.9545 

Saginaw,  Ml 

Wood,  WV 

Hill,  NC. 

6980  .... 

St.  Cloud,  MN  

0.9422 

6080  .  . 

Pensacola,  FL 

Escambia,  FL 

0.8443 

Chatham,  NC 
Durham,  NC 

Benton,  MN 
Steams,  MN 

Santa  Rosa,  FL 

Franklin,  NC 

7000  .... 

St.  Joseph,  MO  

0.8944 

6120  .... 

Peoria-Pekin,  IL  

Peoria,  IL 

0.8350 

Johnston,  NC 
Orange,  NC 

Andrew,  MO 
Buchanan,  MO 

Tazewell,  IL 

Wake,  NC 

7040  .... 

St.  Louis,  MO-IL 

0.9053 

Woodford,  IL 

6660  .... 

Rapid  City,  SD  

0.8364 

Clinton,  IL 

6160  .... 

Philadelphia,  PA-NJ  

1.1161 

Pennington,  SD 

Jersey,  IL 

Buriington,  NJ 

6680  .... 

Reading,  PA 

0.9537 

Madison,  IL 

Camden,  NJ 

Beri<s,  PA 

Monroe,  IL 

Gloucester,  NJ 

6690  .... 

Redding,  CA  

1.1265 

St.  Clair,  IL 

Salem,  NJ 

Shasta,  CA 

Franklin,  MO 

Bucks,  PA 

6720  .... 

Reno,  NV  

1.0656 

Jefferson,  MO 

Chester,  PA 

Washoe,  NV 

Lincoln,  MO 

Delaware,  PA 

6740  .... 

Richland-Kennewick- 

1.1225 

St.  Charies,  MO 

Montgomery,  PA 

Pasco,  WA. 

St.  Louis,  MO 

Philadelphia,  PA 

Benton,  WA 

St.  Louis  City,  MO 

6200  ... 

Phoenix-Mesa,  A2  

0.9465 

Franklin,  WA 

Warren,  MO 

Maricopa,  AZ 

6760  ... 

Richmond-Petersburg, 

0.9546     7080  .... 

Salem,  OR  

0.9950 

Pinal,  AZ 

VA. 

Marion,  OR 

6240  .... 

Pine  Bluff,  AR  

0.7698 

Charies  City  County,  VA 
Chesterfield,  VA 

Polk,  OR 

Salinas,  CA  

Jefferson,  AR 

7120  .... 

1.4711 

6280    ... 

Pittsburgh,  PA  

0.9635 

Colonial  Heights  City. 

Monterey,  CA 

Allegheny,  PA 

VA 

7160  .... 

Salt  Lake  City-Ogden, 

0.8855 

Beaver,  PA 

Dinwiddle,  VA 

UT. 

Butler,  PA 

Goochland,  VA 

Davis,  UT 

Fayette,  PA 

Hanover,  VA 

Salt  Lake,  UT 

Washington,  PA 

Henrico,  VA 

Weber,  UT 

Westmoreland,  PA 

Hopewell  City,  VA 

7200  .... 

San  Angelo,  TX  

0.7846 

6323  .... 

Pittsfield,  MA  

1.0256 

New  Kent,  VA 

Tom  Green,  TX 

Beri<shire,  MA 

Petersburg  City,  VA 

7240  .... 

San  Antonio,  TX  

0.8318 

6340  .... 

Pocatello,  ID  

Bannock,  ID 

0.8974 

Powhatan,  VA 
Prince  George,  VA 

Bexar,  TX 
Comal,  TX 

6360  .... 

Ponce.  PR 

0.4971 

Richmond  City,  VA 

Guadalupe,  TX 

Guayanilla,  PR 

6780  .... 

Riverside-San 

1.1211 

Wilson,  TX 

Juana  Diaz,  PR 

Bernardino,  CA. 

7320  .... 

San  Diego,  CA 

1.1931 

Penuelas,  PR 

Riverside,  CA 

San  Diego,  CA 

Ponce,  PR 

San  Bernardino.  CA 

7360  .... 

San  Francisco,  CA 

1.4002 

Villalba,  PR 

6800    .. 

Roanoke,  VA 

0  8139 

Marin,  CA 

Yauco,  PR 

Botetourt,  VA 

San  Francisco,  CA 

6403  .... 

Portland,  ME  

0.9476 

Roanoke,  VA 

San  Mateo,  CA 

Cumberiand,  ME 

Roanoke  City,  VA 

7400  .... 

San  Jose,  CA 

1.3610 

Sagadahoc,  ME 

Salem  City,  VA 

Santa  Clara,  CA 

York,  ME 

6820  .... 

Rochester,  MN  

1.1430     7440  .... 

San  Juan-Bayamon,  PR 

0.4658 

6440  ... 

Portland-Vancouver, 

1.0976 

Olmsted,  MN 

Aguas  Buenas,  PR 

OR-WA. 

6840  .... 

Rochester,  NY  

0.9185 

Barceloneta,  PR 

Clackamas,  OR 

Genesee,  NY 

Bayamon,  PR 

Columbia,  OR 

Livingston,  NY 

Canovanas,  PR 

Multnomah,  OR 

Monroe,  NY 

Carolina,  PR 

Washington,  OR 

Ontario,  NY 

Catano,  PR 

Yamhill,  OR 

Orieans,  NY 

Ceiba,  PR 

Clark,  WA 

Wayne,  NY 

Comerio,  PR 

6483  .... 

Providence-Wanwick- 

Pawtucket,  Rl. 
Bristol,  Rl 
Kent,  Rl 

1.0691      6880  .... 

Rockford,  IL  

Boone,  IL 
Ogle.  IL 
Winnebago,  IL 

0.8784 

Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 

Newport,  Rl 

6895  ... 

Rocky  Mount,  NC 

0.8735 

Guaynabo,  PR 

Providence,  Rl 

Edgecombe,  NC 

Humacao,  PR 

Washington,  Rl 

Nash,  NC 

Juncos,  PR 
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MSA 

Urban  area 

a^   ^^sA 

1 
Urban  area            ' 

^^9®          MSA 

Urt}an  area 

Wage 

(constituent  counties) 

(constituent  counties) 

index          ^^'^ 

(constituent  counties) 

index 

Los  Piedras,  PR 

7880  .... 

Springfield,  IL  

0.8689     8720  .... 

Vallejo-Fairfield-Napa. 

1.3347 

Loiza,  PR 

Menard,  IL 

CA. 

Luguillo,  PR 

Sangamon,  IL 

Napa,  CA 

Manati,  PR 

7920  .... 

Springfield,  MO  

0.7992 

Solano,  CA 

Morovis,  PR 

Christian,  MO 

8735  .... 

Ventura,  CA  

1.1456 

Naguabo,  PR 

Greene,  MO 

Ventura,  CA 

Naranjito,  PR 

Webster,  MO 

8750  .... 

Victoria,  TX  

0.8379 

Rio  Grande,  PR 

8003  .... 

Springfield,  MA  

1.0678 

Vkrtoria,  TX 

San  Juan,  PR 

Hampden,  MA 

8760  .... 

Vineland-Millville-Bridge- 

1.0518 

Toa  Alta,  PR 

Hampshire,  MA 

ton,  NJ. 

Toa  Baja,  PR 

8050    ... 

State  College,  PA  

0.9139 

Cumberiand,  NJ 

Taijillo  Alto,  PR 

Centre  PA 

8780  .... 

Visalia-Tulare-Porter- 

1.0412 

Vega  Alta,  PR 

8080  .... 

Steubenville-Weirton, 

0.8815 

ville,  CA. 

Vega  Baja,  PR 

OH-WV 

Tulare,  CA 

Yabucoa,  PR 

Jefferson,  OH 
Brooke,  WV 
Hancock  WV 

8800  .... 

Waco,  TX  

0.8076 

7460  .... 

San  Luis  Obispo- 

1.0471 

McLennan,  TX 

Atascadero-Paso 

8840  .... 

Washington,  DC-MD- 

1.1055 

Robles,  CA. 
San  Luis  Obispo,  CA 

8120  .... 

Stockton-Lodi,  CA  

San  Joaquin,  CA 

Sumter,  SC  

Sumter,  SC 

Syracuse,  NY 

Cayuga,  NY 
Madison,  NY 
Onondaga,  NY 
Oswego,  NY 

1.0519 

VA-WV 
District  of  Columbia,  DC 

7480 

Santa  Barbara-Santa 
Maha-Lompoc.  CA. 

^0«20     g^^o 

0.8239 

Calvert,  MD 
Chartes,  MD 

7485  .... 

Santa  Barbara,  CA 
Santa  Cruz-Watsonville, 

1.3929     8160... 

0.9413 

Frederick,  MD 
Montgonriery,  MD 

CA. 
Santa  Cruz,  CA 

Prince  Georges.  MD 
Alexandna  City,  VA 

7490  .... 

Santa  Fe,  NM  

1.0438 

Arlington,  VA 

Los  Alamos  NM 

Clarke,  VA 

Santa  Fe,  NM 

8200    ... 

Tacoma,  WA  

Pierce,  WA 

1.1479 

Culpeper,  VA 

7500 

Santa  Rosa,  CA  

1.3001      „„,„ 

Fairfax,  VA 

Sonoma,  CA 

8240  .... 

Tallahassee,  FL  

0.8485 

Fairfax  City,  VA 

7510  .... 

Sarasota-Bradenton,  FL 
Manatee  FL 

09906 

Gadsden,  FL 
Leon,  FL 

Falls  Church  City,  VA 
Fauquier,  VA 

Sarasota,  FL 

8280  .... 

Tampa-St.  Petersburg- 

0.9045 

Fredencksburg  City,  VA 

7520  .... 

Savannah,  GA  

Bryan,  GA 
Chatham,  GA 
Effingham,  GA 

0.9954 

Clearwater,  FL 
Hernando,  FL 
Hillsborough,  FL 
Pasco,  FL 

King  George,  VA 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Park  City,  VA 

7560  .... 

Scranton — Wilkes- 

0.8373 

Pinellas,  FL 

Prince  William,  VA 

Ban-e— Hazleton,  PA. 

8320  .... 

Terre  Haute,  IN  

0.8571 

Spotsylvania,  VA 

Columbia,  PA 

Clay,  IN 

Stafford,  VA 

Lackawanna,  PA 

Vemiillkjn,  IN 

Warren,  VA 

Luzeme,  PA 

Vigo,  IN 

Berkeley.  WV 

Wyoming,  PA 

8360  .... 

Texarkana,  AR-Tex- 

0.8136 

Jefferson,  WV 

7600  .... 

Seattle-Bellevue-Everett, 
WA. 

1.1291 

arkana,  TX. 
Miller,  AR 

8920  .... 

Waterloo-Cedar  Falls,  lA 
Black  Hawk,  lA 

0.8518 

Island,  WA 

Bowie,  TX 

8940  .... 

Wausau,  Wl  

0.9446 

King,  WA 
Snohomish,  WA 

8400 

Toledo  OH    

0.9816 

Marathon,  Wl 

West  Palm  Beach-Boca 

Fulton,  OH 

8960  ... 

1.0013 

7610  .... 

Sharon.  PA  

Mercer,  PA 

08284 

Lucas,  OH 
Wood,  OH 

Raton,  FL. 
Palm  Beach,  FL 

7620  .... 

Sheboygan, Wl  

Shebdygan, Wl 

0.8203     8440 

Topeka,  KS  

0.9327     9000  .... 

Wheeling,  WV-OH 

Belmont,  OH 

0  7644 

Shawnee,  KS 

7640  .... 

Sherman-Denison,  TX  .. 
Grayson,  TX 

0.9330     8480  .... 

Trenton,  NJ  

Mercer,  NJ 

1.0103 

Marshall,  WV 
Ohio,  WV 

7680     . 

Shreveport-Bossier  City, 
LA. 

0.9050     8520 

Tucson,  AZ  

0.8743     9040 

Wichita  KS      

0.9422 

Pima,  AZ 

Butler,  KS 

Bossier,  LA 
Caddo,  LA 

8560  .... 

Tulsa,  OK 

0.8087 

Harvey,  KS 
Sedgwick,  KS 

Creek,  OK 

Webster,  LA 

Sioux  City,  lA-NE  

Osage,  OK 
Rogers,  OK 

9080 

Wrchita  Falls  TX 

0.7653 

7720  .... 

0.8549 

Archer,  TX 

Woodbury,  lA 

Tulsa,  OK 

Wichita,  TX 

Dakota,  NE 

Wagoner,  OK 

9140  .... 

Williamsport.  PA  

0.8450 

7760  .... 

Sioux  Falls,  SD  

Lincoln,  SD 

0  8777     8600 

Tuscaloosa  AL  

0.8065 

Lycoming,  PA 
Wilmington-Newari<, 

Tuscaloosa,  AL 

9160  .... 

1.1275 

8640 

Tyler,  TX  

0.9370 

DE-MD 

7800     . 

South  Bend,  IN  

0.9794 

Smith,  TX 

New  Castle,  DE 

St  Joseph,  IN 

8680  .... 

Utica-Rome,  NY 

0.8299 

Cecil,  MD 

7840  .... 

Spokane,  WA 

Spokane,  WA 

1.0800 

Herkimer,  NY 
Oneida,  NY 

9200  .... 

Wilmington,  NC  

New  Hanover,  NC 

0.9708 
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index 

Bmnswick.  NC 

9260  .... 

Yakima,  WA  

Yakima,  WA 

1.0333 

9270  .... 

Yolo,  CA 

Yolo.  CA 

0.9720 

9280  .... 

York,  PA 

York,  PA 

0.9310 

9320    ... 

Youngstown-Warren, 

OH. 
Columbiana,  OH 
Mahoning,  OH 
Tmmbull.  OH 

0.9997 

9340  ... 

Yuba  City,  CA  

1  0663 

Sutter,  CA 

Yuba,  CA 

9360  .... 

Yuma.  AZ 

Yuma,  AZ 

0.9925 

C.  Methodology  Used  for  the  Calculation 
of  the  60-Day  Episode  Payment  Aniount 

The  methodology  used  to  compute  the 
standardized  national  6Q-day  episode 
payment  rates  was  a  multistep  process 
combining  each  of  the  data  sources 
described  above.  As  stated  above, 
section  1895(b)(3)(A)(i)  of  the  Act 
requires  that— (1)  the  computation  of  a 
standard  prospective  payment  amount 
that  includes  all  costs  of  home  health 
services  covered  and  paid  for  on  a 
reasonable-cost  basis  be  initially  based 
on  the  most  recent  audited  cost  report 
data  available  to  the  Secretary,  and  (2) 
the  prospective  payment  amounts  be 
standardized  to  eliminate  the  effects  of 
case-mix  and  wage  levels  among  HHAs. 
The  budget  neutrality  provision,  with 
the  15-percent  reduction  and 
contingency  reduction  to  IPS,  originated 
from  the  BBA,  was  delayed  by  OCESAA, 
and  further  amended  by  BBRA  to  delay 
the  1 5  percent  reduction  by  one  year, 
while  eliminating  the  contingency 
reduction  to  IPS.  The  data  used  to 
develop  the  HHA  PPS  rates  were 
adjusted  using  the  latest  available 
market  basket  increases  occiuring 
between  the  cost  reporting  periods 
contained  in  our  database  and 
September  30,  2001. 

With  data  described  above,  we 
calculated  the  standard  average 
prospective  payment  amount  for  the  60- 
day  episode  using  the  following 
formula: 

•  We  multiply  the  national  mean  cost 
per  visit  updated  for  inflation  for  each 
of  the  six  disciplines  (skilled  nursing, 
physical  therapy,  occupational  therapy, 
speech-language  pathology  services, 
medical  social  services,  and  home 
health  aide  services)  in  a  60-day  episode 
by  the  national  mean  utilization  for  each 


of  the  six  disciplines  in  a  60-day 
episode  sununed  in  the  aggregate.  We 
add  to  the  figure  derived  from  the  above 
calculation,  amounts  for — 

++  Nonroutine  medical  supplies  paid 
on  a  reasonable-cost  basis  luider  a  home 
health  plan  of  care; 

++  Nonroutine  medical  supplies  that 
could  have  been  unbundled  to  Part  B 
that  will  be  included  under  the  PPS 
rate; 

++  Therapy  services  that  could  have 
been  unbundled  to  Part  B  that  will  be 
included  under  the  PPS  rate; 

++  An  OASIS  adjustment  to  pay 
HHAs  for  estimated  ongoing  OASIS 
assessment  reporting  costs;  and 

++  A  one-time  implementation 
adjustment  to  pay  HHAs  for  estimated 
costs  associated  with  implementing  the 
revisions  to  the  OASIS  assessment 
schedules  in  order  to  classify  patients 
into  the  appropriate  case-mix  categories 
for  payment  for  the  first  year  of  PPS. 

•  Nonroutine  Medical  Supplies.  The 
per-episode  nonroutine  medical  supply 
amounts,  paid  on  a  reasonable  cost  basis 
under  a  home  health  plan  of  care,  were 
calculated  by  sununing  the  nonroutine 
medical  supply  costs  for  all  of  the 
providers  in  the  audited  cost  report 
sample  weighted  to  represent  the 
national  population  and  updated  to  FY 
2001.  That  total  was  divided  by  the 
number  of  episodes  for  the  providers  in 
the  audited  cost  report  sample  weighted 
to  represent  the  national  population  and 
updated  to  FY  2001. 

The  per-episode  possible  unbundled 
nonroutine  medical  supply  amounts 
billed  under  Part  B  included  in  the  PPS 
rate  were  calculated  by  summing  the 
allowed  charges  for  the  revised  1 78 
HCPCs  codes  (described  in  sections  II. B 
and  rv.)  in  calendcir  year  1998  for 
beneficiaries  under  a  home  health  plan 
of  care.  That  total  was  divided  by  the 
total  nxunber  of  episodes  in  calendar 
year  1998  from  the  episode  database. 

•  Possible  unbundled  therapies  billed 
to  Part  B  that  will  be  included  under  the 
PPS  Rate.  As  discussed  in  the  response 
to  comments  and  section  III.  of  this 
regulation,  prior  to  consolidated  billing 
requirements  governing  PPS,  HHAs  may 
have  been  imbundled  therapy  services 
to  Part  B.  Although  this  was  a  rare 
occurrence,  we  re-examined  our 
approach  to  calculating  the  PPS  rate. 
There  is  an  additional  therapy 
adjustment  to  the  nonstandardized  60- 
day  episode.  For  further  detail,  see 
section  IV.B.3.  The  rate  methodology  is 
provided  in  Table  5  below. 

•  Ongoing  OASIS  Cost  Adjustments. 
In  the  August  11,  1998  IPS  Per- Visit  and 
Per-Beneficiary  Limitations  notice  (63 
FR  42912)  HCFA  discussed  a  proposed 
adjustment  for  HHAs  for  the  agency 


collection  of  the  Outcome  Assessment 
Information  Set  (OASIS)  Data. 
Collecting  and  reporting  OASIS  is  a 
condition  of  Medicare  participation  for 
HHAs.  As  we  stated  in  the  August  11, 
1998  IPS  notice,  we  believe  there  will  be 
no  permanent  ongoing  incremental  costs 
associated  with  OASIS  collection. 
Additionally,  we  believe  that  there  will 
be  no  further  one-time,  start-up,  OASIS 
reporting  costs  beyond  those  recognized 
at  the  inception  of  OASIS  collection 
under  IPS.  However,  we  do  believe  that 
ongoing  costs  are  associated  with 
reporting  OASIS  data.  Our  proposed 
adjustment  for  the  ongoing  costs 
associated  with  OASIS  reporting  is 
based  on  information  from  the  ongoing 
Medicare  Quality  and  Improvement 
Demonstration,  as  well  as  the  OASIS 
demonstration  data.  We  assume,  for 
purposes  of  deriving  the  OASIS 
proposed  adjustment,  that  the  typical 
HHA  has  486  admissions  and  30,000 
visits  per  year  and  an  18  person  staff. 
OASIS  reporting  adjustments  are  unlike 
the  one-time  OASIS  collection 
adjustments  published  in  the  August  11, 
1998  Federal  Register  which  were  based 
only  on  the  number  of  skilled  visits. 
These  reporting  adjustments  are  based 
on  total  Medicare  visits.  The  following 
are  HCFA's  estimates  of  costs  that  a 
typical  HHA  will  incur  for  OASIS 
reporting  which  form  the  basis  of  the 
per-visit  OASIS  reporting  adjustment 
and  the  per-episode  OASIS  adjustment. 
The  first  descriptive  chart  below  shows 
the  base  OASIS  reporting  costs  for  an 
HHA  which  include  the  following: 
audits  to  ensiu-e  data  accuracy;  data 
entry,  editing  and  auditing;  supplies; 
and  telephone  costs.  We  estimate  these 
ongoing  OASIS  costs  to  total  $.101228 
per  visit.  The  second  descriptive  chart 
shows  the  OASIS  personal  computer 
costs  for  those  HHAs  that  are  unable  to 
run  OASIS  because  they  lack  the 
requisite  hardware  needed  to  support 
automation  of  the  assessment  tool.  We 
estimate  this  percentage  to  be  50  percent 
(64  FR  3759).  These  costs  consist  of  the 
depreciation  of  a  personal  computer  and 
printer.  For  years  one  through  three, 
HHAs  are  able  to  depreciate  both  their 
personal  computer  and  printer.  We 
estimate  this  OASIS  cost  to  be  $.026778 
per  visit.  For  years  four  and  five,  HHAs 
can  only  depreciate  their  printer.  We 
estimate  this  OASIS  cost  to  be  $.004  per 
visit.  In  order  for  HHAs  to  keep  pace 
with  the  ever  evolving  computing 
standards,  to  include  enhancements  to 
computer  hardware  and  software,  as 
well  as  future  versions  of  Haven's 
OASIS  software,  this  process  of  the 
depreciation  of  computer  hardware  is 
one  that  would  repeat  itself  every  five 
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years.  Similarly,  a  yearly  average 
computer  hardware  depreciation 
adjustment  was  computed  to  yield  an 
OASIS  adjustment  for  each  of  the  five 
years.  This  was  accomplished  by 
multiplying  the  first  three  years' 
computer  hardware  depreciation 
adjustment  of  $.026778  by  3, 
multiplying  the  following  two  years' 
computer  hardware  depreciation 
adjustment  of  $.004  by  2,  summing 
those  two  factors,  and  dividing  that  sum 
by  the  total  number  of  depreciable  years 
(five),  to  get  a  yearly  average  for  the 


computer  hardware  depreciation 
adjustment  of  $.017667.  This  yearly 
average  for  computer  hardware 
depreciation  adjustments  ($.017667), 
when  added  to  the  base  OASIS 
adjustment  ($.101228),  results  in  a  total 
OASIS  adjustment  of  $.118895  rounded 
to  $.12  per  visit. 

For  purposes  of  calculating  the 
ongoing  OASIS  adjustment  for  the  60- 
day  episode  payment,  we  multiplied  the 
average  number  of  visits  per  60-day 
episode  (36  visits)  by  the  total  rounded 
per-visit  OASIS  adjustment  ($.12  per 
visit).  The  calculation  resulted  in  a  per- 

CoNTiNuous  Oasis  Adjustment:  Base 

[For  data  reporting] 


episode  OASIS  adjustment  of  $4.32  for 
each  60-day  episode  under  HHA  PPS. 
The  home  health  prospective  payment 
calculation  is  provided  in  Table  5. 

We  calculated  the  ongoing  OASIS 
adjustment  for  the  low  utilization 
payment  adjustments  by  adding  the 
total  rounded  per-visit  OASIS 
adjustment  ($.12  per  visit)  to  the 
national  standardized  average  cost  per 
visit  by  discipline  for  each  of  the  four 
or  fewer  visits  provided  in  the  episode. 
The  low  utilization  payment  adjustment 
calculation  is  provided  in  Table  6. 


Type  of  adjustment 

Source 

Formula 

Cost  per 

visit 

Audits  to  ensure  data  accuracy 

Data  entry,  editing,  &  auditing  

! 

Supplies  

Ongoing  teleptione  costs 

Total  

University  of  Colorado  (CHPR),  BLS  Oc- 
cupational Employment  Survey  (1996), 

1994  &  1995  HCFA  Cost  Report  Data. 
University  of  Colorado(CHPR),  Estimated 

average  salary  for  clerical  staff,  1994  & 

1995  HCFA  Cost  Report  Data. 

HCFA-3006-IFC  OASIS  Reporting  (64 
FR  3748),  1994  &  1995  HCFA  Cost 
Report  Data. 

Bell  Atlantic,  1994  &  1995  HCFA  Cost 
Report  Data  (for  average  size  HHA). 

(((((10  records  per  month  *  12  monttis))  * 
.25  hrs)  •  $25.42)  /  30,000  avg  vis- 
its)... professional  staff, 

((((8.5  hrs  per  month  *  12)  +  (5  hrs  per 
month  •  12)  +  (1  hr  per  month  *  12)  + 
(5  hrs  per  year))  *  $10  per  hour)  / 
30,000  avg  visits). 

$250  avg  cost  /  30,000  avg  visits 

(((($13.14  per  month,  per  line)  +  ($  6.38 
per    month    subscrit>er    fee))    *     12 
months)  /  30,000  avg  visits). 

$.02542 
.059667 

.008333 
.007808 

.101228 

CONTINUOUS  Oasis  Adjustment:  5  Year  Depreciation  Averaging 

[For  data  reporting] 


Type  of  adjustment 

Source 

Formula 

Cost  per 
visit 

Computer  Hardware 

Computer  

Printer  

American  Hospital  Association's,  Health 
Data  &  Coding  Standards  Group's,  Es- 
timated Useful  Lives  of  Depreciable 
Hospital  Assets  {revised  1998}. 

Average  cost  for  PC  v»/ith  minimal  accept- 
able standards  1994  &  1995  HCFA 
Cost  Report  Data. 

Average  cost  for  printer  with  minimal  ac- 
ceptable standards  1994  &  1995  HCFA 
Cost  Report  Data. 

First  3  Year's  Adjustment  

Ne)(t  2  Year's  Adiustment                       

$2050  computer  depreciated  over  3  years 
(($2050/3)  /  30,000  avg  visits. 

$600    printer   cost    depreciated   over   5 
years  (($600/5)  /  30,000  avg  visits. 

'Note;  computer  &  printer  depreciation  .... 
'Note'  printer  ONLY  depreciation  

$.022778 

.004 

.026778 
.004 

5-Year  Average  Adjustment  

((($.026777  *  3)  +  ($.004  *  2))  /  5)  

.017667 

Personal  Computer  Minimal  Specifications 


Description 

Warranty  

Processor 

Operating  System  

Hard  Drive 

Memory  

CD  ROM 

Floppy  Drive 

Fax  Modem  

Monitor  

Graphics 


Minimal  specifications 


Minimum  3  year 

Pentium  II  Processor  running  at  400  MHz  w/512  Cache. 

32-bit  operating  system  with  Graphical  User  Interface. 

3  Gb  Hard  dnve  minimum. 

32  MB  minimum. 

14-32  X,  IDE.  integrated  sound. 

3.5"  1 .44  MB  diskette  drive. 

56K  V.90  Data/Fax. 

1 7"  Color  Monitor. 

MB  AGP. 
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Personal  Computer  Minimal  Specifications— Continued 


Description 

Mouse 

Keyboard 

Anti  Vims  

Management  Software 

Printer  


Minimal  specifications 


Wheel  mouse. 

104  key  ergonomic  keyboard. 

Anti  Vims  Software. 

System  management  client  software/license. 

600  dpi  Laser  pnnter  with  cable. 


Oasis  Adjustment:  "One-Time" 

[For  data  reporting] 


Type  of  adjustment 


Training  of  Data  Entry  Staff 


Telephone  installation 


Total  One  Time  Adjustment 


Source 


BLS  Emptoyer  Provided  Training  (Hrs  of 
Training  1995)  &  an  estimated  average 
salary  for  clerical  personnel  1994  & 
1995  HCFA  Cost  Report  Data. 

Bell  Atlantic  

Bell  Atlantic  1994  &  1995  HCFA  Cost  Re- 
port Data. 


Formula 


(24  hrs  *  $10)730,000  avg  visits 


($28  processing  fee) 


($40  per  line  connect  fee)/30,000  avg  vis- 
its. 


Cost  per 
visit 


$.008 


.002266 


.010266 


•  First  Year  of  PPSOne-Time 
Adjustment  Reflecting  Implementation 
Costs  Associated  with  Revised  OASIS 
Assessment  Schedules  needed  to 
Classify  Patients  into  Appropriate  Case- 
Mix  Categories  for  Payment. 

As  set  forth  in  the  home  health  PPS 
proposed  rule  published  in  the  Federal 
Register  on  October  28,  1999,  (64  FR 
58134)  all  data  necessary  to  classify  a 
patient  to  one  of  the  80  HHRG  categories 
are  contained  in  the  OASIS-B 
supplemented,  as  applicable,  by  one 
additional  item  regarding  projected 
therapy  use  in  a  given  60-day  episode. 
Under  PPS,  HHAs  are  required  to  use 
the  collection  and  reporting 
requirements  for  the  OASIS  data 
elements  published  in  the  Federal 
Register  on  January  25,  1999, 
supplemented  by  one  additional  therapy 
item  as  applicable.  We  set  forth  the 
proposed  changes  to  the  OASIS 
schedules  in  the  home  health  PPS 
proposed  rule.  We  also  stated  that  we 
expect  that  the  software  programs, 
called  grouper  software,  that  use  the 
OASIS-B  supplemented  by  the 
projected  therapy  variable  and  assign 
patients  to  the  appropriate  groups,  will 
be  available  from  many  software 
vendors.  The  version  we  use  will  be 
available  at  no  cost  from  our  HCFA 
website  on  PPS.  We  proposed  the  option 
to  build  the  grouper  logic  into  the 
HAVEN  software,  which  is  currently 
used  for  the  transmission  of  OASIS  data 
for  purposes  of  quality  via  the  State 
system. 

As  stated  in  the  Interim  Payment 
System  Notice  published  in  the  Federal 


Register  on  August  11,  1998,  (63  FR 
42912)  we  set  forth  the  methodology  for 
the  one-time  offset  adjustment  for  the 
implementation  of  the  home  health 
OASIS.  The  one-time  offset  adjustment 
methodology  provided  financial  relief  to 
HHAs  for  costs  associated  with 
integrating  the  OASIS  collection  into 
their  overall  approach  to  comprehensive 
assessment  of  patients.  The  costs 
recognized  in  the  one-time  offset 
adjustment  methodology  included  three 
types  of  costs  associated  with  training 
staff,  increases  in  assessment  time 
during  the  initial  implementation,  and 
staff  to  revise  assessment  forms  and 
integrate  OASIS  elements. 

In  response  to  commenters  concern 
with  costs  associated  with 
implementing  the  OASIS-based  case- 
mix  methodology,  we  believe  there  will 
be  a  modified  one-time  adjustment  for 
HHAs  to  implement  the  revised 
schedules  for  the  start  of  care  and  follow 
up  assessments  for  PPS  implementation. 
We  are  providing  a  refined  methodology 
for  the  one-time  adjustment  for  OASIS 
scheduling  changes  required  by  the 
case-mix  adjustment  methodology  for 
the  first  year  of  PPS  implementation. 
This  is  a  one-time  one  year 
implementation  adjustment.  This 
methodology  is  a  refined  version  of  the 
offset  adjustment  set  forth  in  the  August 
11, 1998  Interim  Payment  System 
Notice.  The  total  offset  adjustment 
described  in  the  August  11,  1998  notice 
was  applied  by — 

•  First,  multiplying  the  labor  portion 
of  the  per-visit  limitation  for  skilled 
nursing,  physical  therapy,  speech 


language  pathology,  and  occupational 
therapy  by  the  factor  of  1.003513  for 
training  and  forms  revision; 

•  Secondly,  adding  the  non-labor 
portion  to  the  adjusted  labor  portion; 
and 

•  Thirdly,  adding  one  cent  for 
printing  costs. 

Under  PPS,  we  are  applying  the  same 
formula  to  the  non-standardized  average 
number  and  average  cost  per-visit 
amounts  for  episodes  containing  5  or 
more  visits  for  skilled  nursing  services, 
physical  therapy  services,  speech- 
language  pathology  services,  and 
occupational  therapy  services.  That 
aggregate  non-standardized  amount  will 
then  be  adjusted  by  an  OASIS 
scheduling  adjustment  factor. 

As  part  of  the  formal  0MB  clearance 
process  (see  section  VI.  of  this 
regulation  for  OMB  approval  number), 
we  requested  the  following 
modifications  to  the  current  Version 
Start  of  Care/Resumption  of  Care 
Version  Form  HCFA-R245A  approved 
6/99,  Follow-Up  Version  Form  HCFA- 
R245B  approved  6/99  for  purposes  of 
case-mix  adjusting  patients  under  home 
health  PPS. 

•  Modification  to  the  Version  Start  of 
Care/Resumption  of  Care  Version  Form 
HCFA-R245A  approved  6/99. 

(1)  New  Therapy  Threshold  Question 
discussed  in  the  background  section 
of  this  package. 

M0825  Therapy  Need:  Does  the  care 
plan  of  the  Medicare  payment 
period  for  which  this  assessment 
will  define  a  case-mix  group 
indicate  a  need  for  therapy 
(physical,  occupational,  or  speech 
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therapy)  that  meets  the  threshold 
for  a  Medicare  high-therapy  case- 
mix  group? 

0— No 

1— Yes 

NA — not  applicable 

•  Modification  to  the  Follow-Up 
Version  Form  HCFA-R245B  approved 
6/99. 


(1)  Must  add  the  following  already 

approved  OASIS  items  to  the 
Follow-Up  schedule: 

MO230  Home  Care  Diagnosis 
M0240  Other  Diagnosis 
MO390  Vision 

(2)  Must  modify  and  add  the  current 

approved  OASIS  item  MO170 
regarding  hospital  discharge  or 


nursing  home  care  discharge  within 

the  past  14  days. 
(3)  Must  add  the  therapy  threshold 

variable  (M0825)  to  the  Follow-Up 

OASIS  Form  and  Schedule. 
We  believe  there  will  be  a  modified 
one-time  adjustment  for  HHAs  to 
implement  the  revised  schedules  for  the 
start  of  care  and  follow  up  assessments 
as  follows: 


Visit  by  discipline 

Average  number  of 

visits 

(A) 

Average  cost  per 
visit 
(B) 

Aggregate  total 
((A)  •  (B)) 

SK  Nursing 

PT  

14.08 

3.05 

.18 

.53 

$94.96 
104.05 
113.26 
104.76 

$1,337.04 
317  35 

SPL 

20  39 

OT  

55  52 

Total 

1730  30 

Approach: 

(1)  Total  =  $1730.30 

(2)  Labor  Portion  =  1730.30  x  .77668 
=  1343.89.  Non-Labor  Portion  = 
1730.30  X. 22332  =  386.41 

(3)  Adjusted  Labor  Portion  =  1343.89 
X  1.003513  =  1348.61 

(4)  Adjusted  Labor  Portion  1348.61  + 
Non-Labor  Portion  386.41  =  1735.02 

(5)  .01  for  printing  -i-  1735.02  = 
$1735.03 

(6)  1735.03/80  (80  OASIS  items)  = 
$21.69 

(7)  21.69/4  (4  types  of  OASIS 
Schedules)  =  $5.42 

(8)  We  believe  $5.42  reflects  the  cost 
for  a  new  item  added  to  a  new 
schedule.  Therefore,  $5.42  is  the 
figure  used  to  reflect  the  need  to 
add  the  new  therapy  variable  to 
Start  of  Care/Resumption  of  Care 
Assessment  Schedules  to  case-mix 
adjust  the  initial  episodes  as  part  of 
the  implementation  adjustment  to 
the  60-day  non-standardized 
episode  amount. 

We  must  then  add  the  cost  of  adding 
the  new  therapy  variable  to  the  FoUow- 
I'p  Assessment  Schedule  as  well  as 
three  already  approved  OASIS  items.  As 
set  forth  in  the  approach  on  the 
previous  page,  adding  the  new  therapy 
variable  to  an  assessment  schedule  is 
projected  to  cost  $5.42  for  the  first  year 
of  implementation.  In  addition  to  the 
new  therapy  variable,  three  of  the 
already  approved  OASIS  items  need  to 
be  added  to  the  Follow-up  OASIS.  We 
estimated  that  adding  a  new  item  to  the 
OASIS  schedule  would  cost  $5.42.  We 
are  applying  an  adjustment  factor  to  that 
amount  to  account  for  the  three 
additional  already  approved  OASIS 


items  to  the  Follow-Up  Assessment 
schedule.  We  multiply  the  5.42  for  the 
new  therapy  variable  by  3/80  (3  of  the 
total  80  OASIS  items).  (We  are  applying 
a  scheduling  adjustment  factor  of  3/80 
to  the  $5.42  amount  to  recognize  that 
the  three  OASIS  items  are  already 
approved  and  are  only  added  to  a  new 
assessment  schedule.)  The  Follow-Up 
Assessment  schedule  will  now  include 
the  new  therapy  variable  ($5.42)  and  the 
three  already  approved  OASIS  items 
($5.42  *  3/80).  The  formula  for  the  costs 
associated  with  the  one-time  first  year 
implementation  of  the  Scheduling 
Changes  to  the  Follow-Up  Assessment  is 
as  follows:  $5.42  for  the  new  therapy 
variable  plus  an  additional  $0.20  ($  5.42 
X  .0375  or  (3/80))  =  $5.62  per  patient  per 
Follow-Up  assessment  used  to  case-mix 
adjust  subsequent  episodes  for 
continuing  home  health  care. 

The  non-standardized  60-day  episode 
amount  for  each  Start  of  Care  60-day 
episode  will  be  adjusted  to  offset  the 
one-time  implementation  cost  and 
burden  associated  with  the  OASIS 
scheduling  modifications  required  to 
implement  the  case-mix  methodology 
for  the  first  year  of  HHA  PPS.  The  non- 
standardized  60-day  episode  amount  for 
each  follow-up  assessment  used  to  case- 
mix  adjust  subsequent  episodes  will 
also  be  adjusted.  These  adjustments  will 
be  combined  and  reflected  as 
proportional  adjustments. 

Our  research  upon  which  we  are 
basing  the  national  PPS  rate  indicates 
that  about  60  percent  of  episodes  are 
completed  within  60-days.  We  are  using 
the  following  approach  to  reflect  the  one 
time  transition: 


Start  of  Care  Assessments  used  for 
initial  episodes  (.60  x  $5.42)  +  Follow- 
Up  Assessments  used  for  subsequent 
episodes  (.40  x  $5.62)  =  an  adjustment 
of  $5.50  for  each  non-standardized  60- 
day  episode  for  the  first  year  of  PPS. 

The  nonstandardized  average 
prospective  payment  amount  must  be 
then  standardized  to  eliminate  the 
effects  of  case-mix  and  wage  levels 
among  HHAs.  The  standard  average 
prospective  payment  amount  for  the  60- 
day  episode  equals  the  nonstandardized 
average  prospective  payment  amount  for 
a  60-day  episode  divided  by  the 
standardization  factor.  The 
standardization  fector  is  discussed  in 
section  rV.C.4  of  this  regulation.  Once 
the  payment  rate  is  standardized,  that 
amount  is  multiplied  by  the  budget- 
neutrality  factor.  The  budget-neutrality 
factor  is  discussed  in  section  rV.C.5  of 
this  regulation.  The  standardized 
budget-neutral  amoimt  is  divided  by 
1.05  to  account  for  outlier  payments 
capped  at  5  percent  of  total  estimated 
outlays  under  PPS. 

The  actual  national  60-day  episode 
payment  amoimt  that  will  be  paid  to 
HHAs  incorporates  the  standard  average 
prospective  payment  amount  adjusted 
to  account  for  case-mix  and  wage  index. 
All  of  the  elements  incorporated  into 
the  national  60-day  episode  payment 
amounts  (the  standard  average 
prospective  payment  amount  adjusted 
to  account  for  case-mix  and  wage  index) 
must  be  budget  neutral  to  the  interim 
payment  system  limitation  amounts. 
Table  5  illustrates  the  home  health 
prospective  payment  calculation. 
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Table  5.— Home  Health  Prospective  Payment  Calculation 


Home  health  discipline  type 


Home  Health  Aide  Services 

Medical  Social  Services 

Occupational  Therapy  Services 

Physical  Therapy  Services  

Skilled  Nursing  Sen/ices  

Speech  Pathology  Services 


Total  costs  for  all 
providers  in  the 
PPS  audit  sam- 
ple (weighted, 
updated  to  FY 
2001 ,  and  visit 
limit  adjusted) 


5.915,395,602 
458,571 ,353 
444,691,130 

2,456,109,303 

12.108,884,714 

223,173,331 


Total  visits  for 

all  providers  In 

the  PPS  audit 

sample 

(weighted) 


141,682,907 

2,985,588 

4.244,901 

23,605,011 

127,515,950 
1,970,399 


Average  cost 

per  visit  from 

the  PPS  audit 

sample 


$41.75 
153.59 
104.76 
104.05 
94.96 
113.26 


Average  num- 
ber of  visits  for 
episodes  with 
>4  visits  from 
theCY  1998 
episode  file 


13.4 

.32 

.53 

3.05 

14.08 

.18 


Home  health 

prospective 

payment  rate 


$559.45 

49.15 

55.52 

317.35 

1 ,337.04 
20.39 


Total  Non  Standardized  Prospective  Payment  Amount  Per  60-Day  Episode  For  FY  2001 

Average  Cost  per  Episode  for  Non  Routine  Medical  Supplies  included  in  the  home  health  benefit  and  reported  as  costs  on  the 

Cost  Report 

Average  Payment  per  Episode  for  Non  Routine  Medical  Supplies  possibly  unbundled  and  billed  separately  to  Part  B 

Average  Payment  per  Episode  for  Part  B  Therapies 

Average  Payment  per  Episode  for  OASIS  One  Time  Adjustment  for  form  changes  

Average  Payment  per  Episode  for  Ongoing  OASIS  Adjustment  Costs 

Total  Non  Standardized  Prospective  Payment  Amount  Per  60-Day  Episode  For  FY  2001  Plus  Medical  Supplies  &  Onqoinq 

OASIS  


2,338.90 

43.54 
6.08 

17.67 
5.50 
4.32 

2,416.01 


Total  non  standardized 
prospective  payment 
amount  per  60-day  epi- 
sode for  FY  2001 

Standardization  factor  for 
wage  index  and  case-mix ' 

Budget  neutrality  factor  2 

Outlier  adjustment  factor  3 

Final  standardized  and 
budget  neutral  prospective 
payment  amount  per  60- 
day  episode  for  FY  2001 

$2,416.01 

.96184 

.88423 

1.05 

$2115.30 

'  (Based  on  100%  episode  wage  indicies  with  therapy/nontherapy  factors  based  on  ABT  data). 

2  (Budget  neutral  to  current  IPS) 

3(Ad|ustment  to  PPS  rate  to  account  for  5%  of  total  payments  to  outlier  episodes). 

Calculation  for  Non  Routine  Medical  Supplies  Per  Episode  Amount  Included  in  the  Home  Health  Benefit 


Non  routine  medical  sup- 
plies included  in  the  home 
health  benefit  and  reported 

as  costs  on  the  cost  re- 
port' 

Total  number  of  episodes 
for  those  providers  in  the 
audited  cost  report  sam- 
ple 2 

— 

Average  cost  per  episode 
for  non  routine  medical 
supplies  included  In  the 
home  health  benefit  and 
reported  as  costs  on  the 
cost  report 

Market  basket  update  fac- 
tor to  FY  2001  3 

Average  cost  per  episode 
for  non  routine  medical 
supplies  included  in  the 
home  health  benefit  and 
reported  as  costs  on  the 
cost  report 

$234,547,615 

5,733.010 

$40.91 

1.0643 

$43.54 

1  Source:  Audited  Cost  Report  Data  from  the  audit  sample  updated  to  FY  2001  and  weighted  to  National  Totals. 

2  Source:  Calendar  Year  1998  Episode  file. 

3  Cumulative  Market  Basket  Update  Factor  for  years  1 999-2001 . 

Calculation  for  Non  Routine  Medical  Supplies  Possibly  Unbundled  and  Billed  Under  Part  B 


Non  routine  medical  sup- 
plies possibly  unbundled 
and  billed  separately  to 
part  B  and  reimbursed  on 
the  fee  schedule ' 

Total  number  of  episodes 
for  all  providers  in  the  cal- 
endar year  1 998  file  ad- 
justed for  estimated  total 
episodes  in  FY  2001  ^ 

Average  payment  per  epi- 
sode for  non  routine  med- 
ical supplies  possibly 
unbundled  and  billed  sepa- 
rately to  part  B 

DME  fee  schedule  update 
to  FY  2001  3 

Updated  average  payment 
per  episode  for  non  routine 
medical  supplies  possibly 
unbundled  and  billed  sepa- 
rately to  part  B 

$37,526,132  26 

6.170.887 

$6.08 

1.0 

$6.08 

'  Source:  1998  National  Claims  History  Part  B  file  extract  for  178  codes  matched  to  the  60-day  episode  file  by  beneficiary  and  dates  of  service 

2  Source:  Calendar  Year  1998  Episode  file. 

3 There  exists  no  update  to  the  DME  Fee  Schedule  affecting  Non  Routine  Medical  Supplies  for  years  1999-2001. 

CALCULATION  FOR  THE  ^RT  B  THERAPIES 


Total  number  of  episodes 

Therapy  services  billed         ^°'^[  P^°^*'^tQ  '"  }^^  "^f  1" 
qpnaratPiv  to  nart  R             endar  year  1 998  file  ad- 
separately  to  part  B             .^^^^^  f^^  estimated  total 

episodes  in  FY  2001  ^ 

Average  payment  per  epi- 
sode for  part  B  therapies 

Physician  fee  schedule  up- 
dates to  FY  2001  3 

Updated  average  payment 

per  episode  for  part  B 

therapies 

$94,200,316.08 

6.170,887 

$15.27 

1.157 

$17.67 

'  Source:  1998  National  Claims  History  Part  B  extract  file  for  57  CPT  therapy  codes  for  Physician/Supplier  claims  and  for  the  physical  therapy, 
occupational  therapy,  and  speech  therapy  revenue  center  codes  matched  to  the  60  Day  episode  file  by  beneficiary  and  dates  of  service. 
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2  Source:  Calendar  Year  1998  Episode  file. 

3  Cumulative  Update  Factor  for  Pari  B  Therapies  based  on  Physician  Fee  Schedule  Updates  for  years  1999-2001. 


Each  component  of  the  methodology 
is  discussed  below. 

1.  Cost  Data — 60-Day  Episode  Payment 

The  audited  cost  data  is  discussed 
above  in  detail  in  section  IV.  of  this 
regulation.  The  data  source  used  in 
developing  the  national  mean  cost  per 
visit  for  a  60-day  episode  is  the  audited 
cost  report  sample  database.  We 
calculated  the  national  mean  cost  per 
visit  for  each  of  the  six  disciplines 
(skilled  nursing,  physical  therapy, 
occupational  therapy,  speech-language 
pathologA'  services,  medical  social 
services,  and  home  health  aide  services) 
used  in  a  60-day  episode.  The  data 
source  in  developing  the  average  cost 
per  episode  for  nonroutine  medical 
supplies  paid  on  a  reasonable-cost  basis 
under  a  home  health  plan  of  care  is  the 
audited  cost  report  sample  database  also 
discussed  in  section  III.  this  regulation. 

2.  Utilization  Data — 60-Day  Episode 
Payment 

As  discussed  above,  developing  the 
national  mean  number  of  visits  for  each 
of  the  six  disciplines  in  a  60-day 
episode  resulted  from  the  thorough 
analysis  of  the  national  claims  history. 

3.  Updating  the  Data 

The  HHA  market  basket  index  reflects 
(  hanges  over  time  in  the  prices  of  an 
appropriate  mix  of  goods  and  services 
included  in  covered  HHA  services.  The 
HHA  market  basket  index  is  used  to 
develop  the  national  6Q-day  episode 
payment  rates.  The  data  used  to  develop 
the  HHA  PPS  rates  were  adjusted  using 
the  latest  available  market  basket 
increases  occurring  between  the  cost 
reporting  periods  contained  in  our 
database  and  September  30.  2001.  For 
each  of  fiscal  years  2002  and  2003, 
section  1895(b)(3)(B)(u)  of  the  Act 
requires  the  standard  prospective 
payment  amounts  be  increased  by  a 
factor  equal  to  the  home  health  market 
basket  minus  1.1  percentage  points.  In 
addition,  for  any  subsequent  fiscal 
years,  the  statute  further  requires  the 
rates  to  be  increased  by  the  applicable 
home  health  market  basket  index 
change.  A  complete  discussion 
concerning  the  design  and  application 
of  the  HHA  market  basket  mdex  and  the 
factors  used  in  developing  the  60-day 
episode  payment  rates  is  discussed  in 
section  IV. B. 2.  of  the  regulation. 

4.  Standardization  Factor 

Section  1895(b)(3)(A)(i)  of  the  Act 
requires  that  the  prospective  payment 
amounts  be  standardized  to  eliminate 


the  effects  of  variation  in  wage  levels 
cind  case-mix  among  HHAs.  The 
objective  of  standardization  is  to  ensure 
that  the  wage-index  and  case-mix 
adjustments  to  the  episode  payment 
amount  do  not  alter  the  aggregate 
payments  that  would  occur  in  the 
absence  of  these  adjustments.  All  the 
estimates  described  in  this  section  are 
based  on  episodes  with  more  than  four 
visits  since  only  those  episodes  will  be 
paid  on  a  per-episode  basis. 

Several  types  of  information  are 
required  for  standardization.  To  account 
for  wage  differences,  the  proportion  of 
labor  and  nonlabor  components  of  HHA 
costs  must  be  identified.  These 
proportions  are  based  on  the  relative 
importance  of  the  different  components 
of  the  HHA  market  basket  index.  As 
calculated,  the  labor-related  portion  of 
cost  is  77  percent  and  the  nonlabor- 
related  portion  is  23  percent.  Wage 
differences  are  measured  using  the 
hospital  wage  index.  In  standardizing 
the  episode  payment  amount,  we  used 
the  pre-floor  and  pre-reclassified  FY 
2000  hospital  wage  index,  which  is 
based  on  FY  1996  hospital  wage  data. 
For  application  of  the  wage  index,  the 
statute  allows  us  to  use  the  service  area 
or  any  other  area  we  specify.  As  noted 
in  the  proposed  rule,  to  be  consistent 
with  the  current  interim  payment 
system,  the  wage  index  value  that  will 
be  applied  to  the  labor  portion  of  the 
episode  amount  will  be  the  appropriate 
wage  index  for  the  geographic  area 
where  the  beneficiary  received  home 
health  services.  The  best  source  of  data 
on  wage-index  variation  among  60-day 
episodes  that  was  available  for 
standardization  was  Ihe  episode  data  set 
that  we  constructed  from  1998  Medicare 
home  health  claims. 

To  account  for  case-mix  differences,  it 
is  necessary  to  have  information  on  the 
distribution  of  60-day  home  health 
episodes  among  the  80  groups  of  the 
HHRG  case-mix  system.  For  this  final 
rule,  we  were  able  to  examine  more  data 
on  case-mix  variation  than  was  available 
for  the  proposed  rule.  For  the  proposed 
rule,  the  only  available  data  on  episodes 
classified  by  HHRG  was  the  Abt  data  set 
that  was  used  to  develop  the  HHRG 
case-mix  classification  system.  For  the 
final  rule,  we  had  access  to  an  updated 
(and  larger)  Abt  data  set,  early  data  from 
the  OASIS  national  repository,  and  the 
1998  episode  file  constructed  from 
Medicare  claims  to  which  we  were  able 
to  assign  average  therapy  and  non- 
therapy  HHRG  weights. 


We  first  compared  the  Abt  data  to  the 
data  from  the  OASIS  national 
repository.  We  compared  the 
distributions  of  the  responses  to  the 
OASIS  items  used  in  constructing  the 
HHRGs.  In  addition,  we  compared  the 
distributions  of  the  HHRGs  for  both  of 
these  data  sets.  This  comparison  had  to 
be  made  using  only  40  of  the  80  HHRGs 
as  therapy  assignments  could  not  be 
made  from  the  national  OASIS  data. 
(Time  lags  in  the  receipt  of  claims  for 
episodes  corresponding  to  the  OASIS 
from  the  national  repository  prevented 
us  from  making  therapy  assignments  for 
the  national  OASIS  data.)  Despite  this 
limitation,  the  comparisons  we  were 
able  to  make  showed  a  high  degree  of 
similarity  between  the  two  data  sources 
and  increased  our  confidence  that  the 
Abt  data  set  is  representative  of  national 
case-mix  variation. 

We  next  compared  the  Abt  data  to  the 
1998  episode  data  set  derived  fttim 
Medicare  claims.  In  particular,  we 
compared  the  disfributions  of  estimated 
cost  for  the  two  data  sets.  Cost  was 
estimated  by  multiplying  the  national 
per-visit  costs  for  each  discipline  by  the 
number  of  visits  in  each  discipline  and 
siunming  the  total.  Cost  distributions 
were  constructed  for  the  Abt  data  using 
both  samples,  with  and  v«thout 
applying  the  population  weights 
described  in  the  proposed  rule.  We 
found  that  the  cost  distribution  of  the 
unweighted  Abt  data  matched  the  1998 
episode  data  much  more  closely  than 
did  the  weighted  Abt  data.  From  this 
analysis,  we  concluded  that  the 
unweighted  Abt  data  provided  a  good 
basis  for  comparison  of  standardization 
factors. 

To  make  full  use  of  the  available  data, 
we  developed  the  following  strategy  for 
standardizing  the  episode  amount: 

•  First,  we  estimated  three 
standardization  factors  using  the  Abt 
data  set.  The  first  one  accoimts  only  for 
variation  in  wage  index  values;  the 
second  accoimts  for  wage  index  and 
case-mix  variation,  using  all  80  HHRGs; 
the  third  accounts  for  wage  index  and 
case-mix  variation,  using  HHRG  weights 
collapsed  to  therapy  and  non-therapy 
averages.  All  three  Abt  standardization 
factors  are  very  similar:  .97510,  .97945, 
and  .97888,  respectively. 

•  Then,  we  estimated  two 
standardization  factors  using  the  1998 
national  claims  episode  data:  a  wage- 
only  factor  and  a  wage  and  two  case-mix 
groups  factor.  The  wage-only 
standardization  factor  was  .95808, 
compared  to  .97510  for  the 
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corresponding  factor  using  the  Abt  data. 
The  wage  index  and  two  case-mix 
groups  standardization  factor  was 
.96183,  compared  to  .97887  for  the 
corresponding  factor  from  the  Abt  data. 

For  several  reasons,  we  decided  to  use 
the  wage  index  and  two  case-mix  groups 
factor  from  the  1998  national  claims 
data  as  the  final  standardization  factor 
for  this  rule. 

•  First,  the  national  claims  data 
provides  the  most  reliable  estimate  of 
the  effects  of  wage  index  variation; 

•  Second,  there  was  hardly  any 
difference  in  the  wage  and  case-mix 
standardization  factors  based  on  the  Abt 
data  using  either  80  HHRGs  or  the 
collapsed  two-groups; 

•  Third,  overall  there  was  a  high 
degree  of  similarity  of  values  obtained 
from  all  of  the  various  methods. 

Each  of  the  estimates  of  the 
standardization  factor  was  calculated  in 
the  following  manner: 

•  For  each  episode  (or  in  the  case  of 
the  Abt  data,  the  number  of  episodes 
represented  by  each  sample  episode), 
the  appropriate  wage  index  value  was 
multiplied  by  the  labor-related 
proportion  of  cost  (.77668)  and  added  to 
the  nonlabor-related  proportion  (.22332) 
to  obtain  a  wage-adjustment  factor; 


•  In  turn,  the  wage-adjustment  factor 
was  multiplied  by  the  HHRG  relative 
weight; 

•  The  product  of  the  wage  and  case- 
mix  factors  was  summed  over  all 
episodes  in  the  database,  yielding  a 
case-mix  and  wage-adjusted  episode 
sum; 

•  Dividing  the  case-mix  and  wage- 
adjusted  episode  sum  by  the  total 
number  of  episodes  (the  unadjusted 
episode  sum)  yields  the  standardization 
factor,  a  ratio  that  indicates  how  the 
combined  effects  of  wage  and  case-mix 
variation  impact  aggregate  payments; 

•  If  the  standardization  factor  is 
greater  than  one,  the  unstandardized 
episode  cost  must  be  reduced  to  account 
for  the  aggregate  payment  effect  of  the 
case-mix  and  wage  index  payment 
adjustments; 

•  If  the  factor  is  less  than  one,  then 
the  unstandardized  episode  cost  must 
be  increased  to  accomplish  the  same 
objective.  The  standardized  episode 
amount  is  equal  to  the  unstandardized 
episode  cost  divided  by  the 
standardization  factor.  Note  that  all 
three  of  our  estimates  were  less  than 
one,  which  implies  that  the 
standardization  factor  increases  the 
standard  episode  amount.  Chir  final 


standardization  factor  produces  an 
increase  of  about  4.7  percent. 

5.  Budget-Neutrality  Factor 

To  determine  the  budget  neutrality 
adjustment,  we  use  our  most  current 
estimate  of  incurred  costs  for  home 
health  expenditures  in  FY  2001  under 
the  interim  payment  system  (IPS). 
Under  the  President's  FY  2001  Budget 
assumptions,  we  are  projecting  this 
amount  to  be  $11,273  million.  This 
amount  includes  the  medical  supplies 
which  were  billed  separately  under  IPS 
but  will  be  bundled  under  PPS.  Our  best 
estimate  of  what  would  be  spent  in  FY 
2001  on  Part  B  therapies  not  currently 
included  in  the  home  health  benefit  but 
which  will  be  covered  by  the  benefit 
imder  PPS  is  $109  million.  We  did  not 
include  this  in  the  home  health 
spending  for  the  FY  2001  budget 
because  we  had  not  yet  determined  it 
needed  to  be  added  to  the  spending 
target.  We  are  adding  $109  million  to 
the  $11,273  million  to  determine  the 
total  spending  target  for  home  health 
PPS  spending,  $11,382  million.  We  are 
estimating  that  there  would  have  been 
137,271,000  visits  incurred  in  FY  2001. 
The  following  table  outlines  the 
variables  used  to  determine  the 
adjustment: 


Period 
(1) 

Visits 
(2) 

Visits/per  episode 
(3) 

Numtjer  ot  episodes 
(4) 

CY  1997 

280,569,000 
163,208,000 
137,271,000 

30.99 
26.88 

9,054,000 
6,072,000 

CY  1998  

FY  2001   

Coliunn  (2)  represents  the  actuaries' 
best  estimate  of  the  number  of  visits 
inciured  in  each  of  the  time  periods. 
These  numbers  differ  from  the  number 
of  visits  in  the  episode  files.  The 
episode  files  were  created  to  analyze 
visits  per  episode  and  were  not  meant 
to  be  the  basis  for  the  actual  number  of 
visits  incurred  in  calendar  years  1997 
and  1998. 

Column  (3)  was  determined  from  the 
episode  files  we  had  created.  Column 
(4)  was  determined  by  dividing  Column 
(2)  by  Colimin  (3)  and  rounding  to  the 
nearest  thousand.  From  these  numbers 
we  need  to  determine  the  number  of 
visits  per  episodes  we  would  have  if  we 
had  an  episode  file  created  for  2001. 
This  would  then  allow  us  to  determine 
the  number  of  episodes  there  will  be  in 
2001. 

From  the  table,  we  can  see  that  the 
number  of  visits  declined  by  about  42 
percent  from  CY  1997  to  CY  1998.  The 
episode  file  analysis  showed  that  one- 
third  of  this  decline  was  due  to  a 
decline  in  the  number  of  visits  per 


episode.  Between  CY  1998  and  FY  2001, 
we  are  projecting  a  further  16  percent 
decline  in  the  number  of  visits.  We  are 
assuming  that  one-third  of  this  decline 
will  be  attributable  to  the  decline  in  the 
number  of  visits  per  episode.  This 
results  in  number  of  visits  per  episode 
of  25.5.  Dividing  137,271,000  visits  by 
25.5  results  in  5,383,000  episodes.  This 
would  be  the  number  of  expected 
episodes  if  episodes  were  not  all  starting 
on  October  1,  2001.  Because  all  patients 
being  served  at  the  beginning  of  the 
fiscal  year  will  be  starting  a  new  episode 
on  October  1 ,  we  will  be  making  more 
episode  payments  in  that  first  year.  We 
will  be  paying  for  an  increased  number 
of  episodes  in  FY  2001  compared  to 
what  would  have  been  paid  if  patients 
entered  PPS  only  after  their  current 
period  of  home  health  care  ended.  To 
account  for  this  first-year  anomaly,  we 
increased  the  number  of  episodes  by 
3.66  percent  over  the  5,383,000 
determined  above.  This  results  in  a 
projected  number  of  episodes  of 
5,580,000  incurred  in  FY  2001.  In  fiscal 


years  2002  and  later  we  will  be  adding 
$79  to  the  episode  payment  since  this 
anomaly  will  no  longer  exist  in  those 
years. 

These  5,580,000  episodes  need  to  be 
split  into  full  episodes  and  LUPA 
episodes  since  our  current  number  of 
projected  visits  includes  both.  We 
estimate  that  5  percent  of  episodes  will 
be  ones  with  four  or  fewer  visits. 
Therefore.  95  percent  will  receive  a  full 
episode  payment.  The  1998  episode  file 
showed  that  16  percent  of  episodes 
would  have  received  a  LUPA  payment. 
Of  this  16  percent,  only  26  percent  or 
4  percent  of  the  total  were  cases  where 
only  1  to  4  visits  were  provided  in  a 
single  60-day,  non-contiguous  period. 
These  cases  would  clearly  receive  LUPA 
payments  under  PPS.  Twelve  percent  of 
total  episodes  have  less  than  five  visits 
but  were  episodes  which  fell  at  the  end 
of  a  series  of  prior  episodes.  Under  a 
plan  of  care  established  for  PPS  these 
"episode  end  "  visits  may  not  exist. 
Because  of  the  nature  of  how  the 
episode  file  created  LUPA  episodes,  we 
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feel  that  LUPA  payments  will  make  up       determination  of  this  adjustment  factor 
a  smaller  portion  of  payments  than  was      to  the  episode  payment  is  as  follows: 
shown  in  the  episode  file.  The 


Numt)er  of  LUPA  episodes 

Average  LUPA 
payment 

Number  of  full  episodes  (non-LUPA) 

Average  full  epi- 
sode (non-LUPA) 
payment 

5.580,000  X  .05  =  279,000 

$205.20 

5,580,000  X  .95  =  5,301,000 

$2,416.01 

LUPA 

Full  episode 

Projected  Payments  Before  Neutrality 

(279,000  X  $205.20)  +  (5,301,000  x  $2,416.01) 

=  $57.25  million 

=  $12,807  million 

Projected  Incurred  Spending  in  FY  2001 :  $1 1 .382  million 
Budget  Neutrality  Adjustment  Factor  =  (11,382-57.25)/ 12.807  =  0.88423 


After  applying  this  adjustment  to  the 
full  episode  payments,  we  expect  to 
have  the  following  incurred  payments 
in  FY  2001:  $57.25  million  for  LUPA 
payments  plus  5,301  x  $2,416.01  x 
.88423  =  $11,325  million  in  full  episode 
payments,  totaling  $11,382  million. 

D.  Methodology  Used  for  Low- 
Utilization  Payments 

As  discussed  above,  section 
1895(b)(1)  of  the  Act  requires  the 
development  of  the  definition  of  the 
unit  of  payment  or  episode  to  take  into 
consideration  the  number,  type, 
duration,  mi.x,  and  cost  of  visits 
provided  within  the  unit  of  payment.  As 
a  result  of  our  analysis,  we  determined 
the  need  to  also  recognize  a  low- 
utilization  payment  imder  HHA  PPS. 
Low-utilization  payment  would  reduce 
the  60-day  episode  payments.  PEP 
adjustment  or  the  SCIC  adjustment  to 
those  HHAs  that  provide  minimal 
services  to  patients  during  a  60-day 
episode. 

Payments  for  low-utilization  episodes 
will  be  made  on  a  per-visit  basis  using 
the  cost  per-visit  rates  by  discipline 


determined  from  the  audited  cost  report 
sample  for  calculation  of  the  standard 
episode  amount.  Included  in  these  per- 
visit  amounts  are  amounts  for  (1) 
nonroutine  medical  supplies  paid  under 
a  home  health  plan  of  care,  (2) 
nom-outine  medical  supplies  possibly 
unbundled  to  Part  B,  (3)  a  per-visit 
ongoing  OASIS  reporting  adjustment  as 
discussed  above,  and  (4)  a  one-time  one 
year  adjustment  reflecting  costs 
associated  with  OASIS  assessment 
schedule  refinements  needed  to 
implement  the  case- mix  methodology  in 
section  FV.G.  of  this  regulation.  We  did 
not  add  a  per-visit  rate  adjustment  for 
therapies  possibly  unbimdled  to  Part  B 
as  we  did  for  the  per-episode  payments. 
Based  on  the  analysis  of  the  Part  B 
therapy  date,  we  foimd  that  blending 
the  higher  and  lower  therapy  per-visit 
amounts  creates  an  anomalous  result. 
We  know  the  per-visit  amounts 
provided  in  Table  6  are  appropriate. 
These  per-visit  "prices"  would  be 
updated  in  the  same  manner  as  the 
standard  episode  amount.  However,  as 
discussed  in  the  responses  to  comment 
section,  we  have  revised  our  approach 


to  the  calculation  of  the  amount  paid  for 
each  visit  price  per  discipline.  We  are 
retaining  the  four  or  fewer  visit 
threshold  for  the  LUPA,  but  are 
increasing  the  proposed  amoimt  by 
using  the  standardized  wage  adjusted 
national  average  cost  per  visit  by 
discipline  amounts  updated  by  the 
market  basket  to  FY  2001 .  See  the 
response  to  comment  in  section  III.  of 
this  rule  for  further  clarification. 

For  low-utilization  payments,  they 
would  be  adjusted  by  the  wage  index  in 
the  same  manner  as  the  standard 
episode  amount.  However,  the  low- 
utilization  payments  are  not  case-mix 
adjusted.  The  standardization  factor 
used  to  adjust  the  LUPAs  was  calculated 
using  national  claims  data  for  episodes 
containing  four  or  fewer  visits.  This 
standardization  factor  includes 
adjustments  only  for  the  wage  index. 
The  "savings"  from  the  reduced  episode 
payments  would  be  redistributed  to  all 
episodes. 

Below  is  Table  6  which  presents  the 
home  health  low-utilization  provider 
adjustment  payment  calculation. 


Table  6. — Home  Health  Low-Utilization  Provider  Aexjustment  Payment  Calculation 


Home  tiealtti  discipline  type 


Average 

cost  per 

visit  from 
the  PPS 
audit  sam- 
ple 


Average 
cost  per 
visit  for 

non  routine 
medical 
supplies 
reported 
as  costs 

on  the  cost 
report 


Average 
cost  per 
visit  for 
non  routine 
medical 
supplies 
possibly 
unbundled 
and  billed 
separately 
to  part  8 
and  reim- 
bursed on 
the  fee 
scfiedule 


Average 
cost  per 

visit  tor  on- 
going 

OASIS  ad- 
justment 
costs  3 


Ave  cost 
per  visit  for 
one-time 
OASIS 
scheduling 
implemen- 
tation 
change 


Standard- 
ization fac- 
tor for 
wage 
index' 


Outlier  ad- 
justment 
factor  2 


Final  wage 
standard- 
ized per 
visit  pay- 
ment 
amounts 
per  60-day 
episode  for 
FY  2001 


Home  Health  Aide  Services , 

Medical  Social  Services  , 

Occupational  Therapy.  Services 


$41.75 
153.59 
104.76 


$1.71 
1.71 
1.71 


$0.23 
0.23 
0.23 


$0.12 
0.12 
0.12 


$.21 
.21 
.21 


.96674 
.96674 
.96674 


1.05 
1.05 
1.05 


$43.37 
153.55 
105.44 
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Table  6.— Home  Health  Low-Utilization  Provider  AojuSTtwfENT  Payment  Calculation— Continued 

Home  health  discipline  type 

Average 
cost  per 
visit  from 
thePPS 
audit  sam- 
ple 

Average 
cost  per 
visit  for 

non  routine 
medical 
supplies 
reported 
as  costs 

on  the  cost 
report 

Average 
cost  per 
visit  for 
non  routine 
medical 
supplies 
possibly 
unbundled 
and  billed 
separately 
to  part  B 
and  reim- 
bursed on 
the  fee 
schedule 

Average 
cost  per 
visit  for  on- 
going 
OASIS  ad- 
justment 
costs  3 

Ave  cost 
per  visit  for 
one-time 
OASIS 
scheduling 
implemen- 
tation 
change 

Standard- 
ization fac- 
tor for 
wage 
index' 

Outlier  ad- 
justment 
factor  2 

Final  wage 
standard- 
ized per 
visit  pay- 
ment 
amounts 
per  60-day 
episode  for 
FY  2001 

Physical  Therapy  Services  

104.05 

94.96 

113.26 

1.71 
1.71 
1.71 

0.23 
0.23 
0.23 

0.12 
0.12 
0.12 

.21 
.21 
.21 

.96674 
.96674 
.96674 

1.05 
1.05 
1.05 

104  74 

Skilled  Nursing  Services  

Speech  Pathology  Sen/Ices 

95.79 
113.81 

^  (Based  on  1 00%  episode  for  episodes  with  4  or  fewer  visits  and  wage  index  only  standardization  factor) 
2  (Adjustment  to  PPS  rate  to  account  for  5%  of  total  payments  to  outlier  episodes) 
3 (See  Section  II.A.3  for  description  of  calculation  of  OASIS  Adjustment  cost) 

Calculation  for  Non  Routine  Medical  Supplies  Per-Visit  Amount  Included  in  the  Home  Health  Benefit 


Non  routine  medical  sup- 
plies included  in  the  home 
health  benefit  and  reported 

as  costs  on  the  cost  re- 
port' 



Total  number  of  visits  for 
those  providers  in  the  au- 
dited cost  report  sample  ^ 

Average  cost  per  visit  for 
non  routine  medical  sup- 
plies included  In  the  home 
health  benefit  and  reported 
as  costs  on  the  cost  report 

Martlet  basket  update  fac- 
tor to  FY  2001  3 

Updated  average  cost  per 
visit  for  non  routine  med- 
ical supplies  included  in 
the  home  health  benefit 
and  reported  as  costs  on 
the  cost  report 

$234,547,615 

145.658,396 

$1.61 

1.0643 

$1.71 

'  Source:  Audited  Cost  Report  Data  from  the  audit  sample  updated  to  FY  2001  and  weighted  to  National  Totals. 

2  Source:  Calendar  Year  1998  Episode  file. 

3  Cumulative  Market  Basked  Update  Factor  for  years  1999-2001. 

Calculation  for  Non  Routine  Medical  Supplies  Per-Visit  Amount  Possibly  Unbundled  and  Billed  Under  Part 

B 


Non  routine  medical  sup- 
plies possibly  unbundled 
and  billed  separately  to 
part  B  and  reimbursed  on 
the  fee  schedule ' 

Total  number  of  visits  for 
all  providers  in  the  cal- 
endar year  1998  file  2 

Average  payment  per  vis- 
its for  non  routine  medcal 

supplies  possibly 
unbundled  and  billed  sepa- 
rately to  part  B 

DME  fee  schedule  update 
to  FY  2001  3 

Updated  average  payment 
per  visits  for  non  routine 
medical  supplies  possibly 

unbundled  and  billed  sepa- 
rately to  part  B 

$37,526,132.26 

163,208.000 

$0.23 

1.0 

$0.23 

^  Source:  1998  National  Claims  History  Part  B  file  extract  for  178  codes  matched  to  the  60-day  episode  file  by  beneficiary  and  dates  of  sen/ice. 

2  Source:  Calendar  Year  1998  Episode  file. 

3  There  exists  no  update  to  the  DME  Fee  Schedule  affecting  Non  Routine  Medical  Supplies  for  years  1999-2001. 

Calculation  for  One-Time  OASIS  Scheduling  Implementation  for  Form  Changes 


Total  cost  for  OASIS  scheduling  implementa- 
tion change ' 


Total  number  of  visits  for  all  providers  in  ttie 
calendar  year  1 998  file  * 


Average  payment  per  visits  tor  part  B  thera- 
pies possibly  unbundled  and  billed  separately 
to  part  B  physician/supplier 


$33,939,878  .50 


163,208,000 


$0.21 


'  Episode  Rate  for  OASIS  Scheduling  Implementation  Change  ($5.50)  /  the  total  number  of  episodes  in  1998  (6,170,887). 
2  Calendar  year  1998  Episode  File. 


E.  Methodology  Used  for  Outlier 
Payments 

As  discussed  above,  while  we  are  not 
statutorily  required  to  make  provisions 
for  outlier  payments,  we  are  establishing 
oudier  payments.  Outiier  payments  are 
payments  made  in  addition  to  regular 
60-day  case-mix-adjusted  episode 
payments  for  episodes  that  incur 
unusually  large  costs  due  to  patient 


home  health  care  needs.  Outlier 
payments  are  made  for  episodes  whose 
estimated  cost  exceeds  a  threshold 
amoimt  for  each  HHRG.  The  outlier 
threshold  for  each  HHRG  is  defined  as 
the  60-day  episode  payment  for  the 
HHRG  plus  a  fixed  dollar  loss  amount 
that  is  the  same  for  all  case-mix  groups. 
Outlier  payments  are  made  for  60-day 
episode  payments  that  reflect  a  PEP 


adjustment  or  SCIC  adjustment.  The 
PEP  adjustment  results  in  a  truncated 
episode  period  and  a  SCIC  adjustment 
results  in  a  total  of  the  proportional 
payments  over  a  60-day  episode,  but 
these  periods  could  still  incur  unusually 
large  costs.  The  outlier  threshold  for  the 
PEP  adjustment  is  the  PEP  adjustment 
plus  the  fixed  dollar  loss.  The  outlier 
threshold  for  the  SCIC  adjustment 
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equals  the  total  SCIC  payment  plus  a 
fixed  dollar  loss.  The  wage  adjusted 
component  discussed  below  will  be 
applied  consistently  for  the  60-day 
episode  payment,  the  PEP  adjustment, 
and  the  total  SCIC  adjustment.  The 
outlier  payment  is  defined  to  be  a 
proportion  of  the  wage  adjusted 
estimated  costs  beyond  the  wage 
adjusted  threshold.  The  threshold 
amount  is  the  sum  of  the  wage  and  case- 
mix  adjusted  PPS  episode  amount  and 
the  wage-adjusted  fixed  dollar  loss 
amount.  The  proportion  of  additional 
costs  paid  as  outlier  pa\Tiients  is 
referred  to  as  the  loss-sharing  ratio. 

The  fixed  dollar  loss  amount  and  the 
loss-sharing  ratio  are  chosen  so  that 
estimated  total  outlier  payments  are  5 
percent  of  total  episode  payments.  The 
5  percent  constraint  on  total  outlier 
payments  creates  a  tradeoff  between  the 
values  selected  for  the  fixed  dollar  loss 
amount  and  the  loss-sharing  ratio.  For  a 
given  level  of  outlier  payments,  a  higher 
fixed  dollar  loss  amount  reduces  the 
number  of  cases  that  receive  outlier 
payments,  but  makes  it  possible  to 
select  a  higher  loss-sharing  ratio  and, 
therefore,  increase  outlier  payments  per 
episode.  Alternatively,  a  lower  fixed 
dollar  loss  amount  means  that  more 
episodes  qualify  for  outlier  payments, 
but  outlier  payments  per  episode  must 
be  lower.  Therefore,  setting  these  two 
parameters  involves  policy  choices 
about  the  number  of  outlier  cases  and 
their  rate  of  payment. 

We  initially  proposed  a  loss  sharing 
ratio  of  .60  and  a  fixed  dollar  loss  of 
1.07  times  the  national  standard  episode 
payment  amount.  For  the  proposed  rule, 
we  estimated  that  with  these  variables, 
7.5  percent  of  total  episodes  would  have 
qualified  for  an  outlier  payment  while 
holding  total  outlier  outlays  at  5  percent 
of  outlays  in  a  given  fiscal  year.  In 
response  to  comments,  we  are 
increasing  the  loss  sharing  ratio  from 
0.60  to  0.80  to  provide  greater 
compensation  for  the  episodes  that 
qualif\'  for  outlier  payments.  We  believe 
that  this  change  is  appropriate  and  will 
continue  to  monitor  the  impacts  of  the 
outlier  policy  under  PPS 
implementation. 

The  simulations  conducted  for  the 
proposed  rule  found  that  a  loss  sharing 
ratio  of  0.80  would  require  a  fixed  dollar 
loss  ratio  of  1.35.  We  have  rerun  these 
simulations  using  the  expanded  and 
updated  Abt  data  and  are  making  some 
refinements  m  our  simulation  methods. 

The  new  simulations  also  reflect  the 
refinements  for  wound  cases  that  have 
been  incorporated  into  the  case-mix 
system.  The  results  of  the  new 
simulations  indicate  that  a  fixed  dollar 
loss  ratio  of  1.13  is  consistent  with  a 


loss  sharing  ratio  of  0.80.  With  these 
parameters,  we  estimate  that  about  6.8 
percent  of  episodes  would  qualify  for 
outlier  payments  with  total  outlier 
outlays  equal  to  the  requirejl  5  percent. 

In  estimating  the  final  outlier  policy 
parameters,  we  examined  OASIS  data 
from  the  national  repository,  an  episode 
data  set  created  from  1998  Medicare 
home  health  claims,  and  an  updated 
and  expanded  data  set  from  the  Abt 
case-mix  study.  As  noted  in  our 
discussion  of  standardization,  we 
compared  the  OASIS  and  the  Abt  data 
in  terms  of  the  responses  to  the  18 
OASIS  items  used  for  case-mix 
classification  and  in  terms  of  the 
distribution  of  episodes  across  the 
HHRGs.  We  also  compared  the  Abt  and 
the  1998  episode  data  and  foimd  that 
the  estimated  cost  distribution  based  on 
the  pattern  of  visits  within  episodes  was 
very  similar  in  both  sets  of  data.  These 
comparisons  increased  our  confidence 
in  using  the  Abt  data  to  simulate  the 
oudier  policy  parameters.  In  addition, 
the  Abt  data  is  the  most  complete  data 
ciurently  available  for  estimating  outlier 
policy  variables.  It  contains  information 
on  all  80  HHRGs  and  a  measure  of 
resource  cost  for  each  episode.  The  Abt 
data  set  used  for  the  final  outlier  policy 
is  about  15  percent  larger  than  the  data 
set  that  was  used  for  the  estimates  in  the 
proposed  rule. 

The  fixed  dollar  loss  estimate  was 
based  on  simulations  that  calculated 
PPS  payments  and  costs  for  each 
episode  in  the  data  set.  Pajonents  were 
calculated  twice,  once  for  a  PPS  without 
outlier  payments  and  again  for  a  PPS 
with  outlier  payments.  For  the  payment 
system  with  outlier  payments,  the  LUPA 
and  episode  payment  amoimts  were 
deflated  by  105.  Using  a  loss  sharing 
ratio  of  0.80,  the  simulation  was 
repeated  until  a  fixed  dollar  loss  ratio 
was  found  that  resulted  in  (1)  equal  total 
payments  for  the  PPS  with  and  without 
outlier  payments,  and  (2)  total  outlier 
payments  equal  to  5  percent  of  total 
payments,  including  outlier  payments. 
In  addition,  payment  amounts  were  set 
to  equate  total  payments  and  total  costs. 
Because  the  Abt  data  does  not  represent 
all  wage  areas  of  the  country,  the 
simulations  did  not  apply  the  wage 
index  adjustments  that  will  be  applied 
to  actual  outlier  payments.  It  was  not 
possible  to  accoimt  for  PEP  or  SCIC 
adjustments  in  the  simulations. 

Simulations  were  performed  to  obtain 
the  most  reasonable  estimates  possible 
of  the  fixed  dollar  loss  ratio  consistent 
with  the  5  percent  outlier  payment 
target.  Based  on  the  experience  of  the 
Phase  II  per-episode  prospective 
payment  demonstration  and  the  interim 
payment  system,  we  were  concerned 


that  agencies  may  reduce  utiUzation  for 
high-cost  episodes  in  response  to  the 
budget  neutral  episode  pajment  rate.  If 
our  simulations  failed  to  account  for 
such  reductions,  the  simulations  might 
overestimate  agencies'  losses  and  lead 
us  to  set  the  fixed  dollar  loss  amount 
higher  than  necessary  to  meet  the  5 
percent  target.  We  incorporated 
estimates  of  cost  reduction  into  our 
simulations  that  resulted  in  a  lower 
fixed  dollar  loss  ratio  lower  than  would 
have  been  chosen  otherwise.  In  general, 
we  assumed  that  any  reduction  in 
payment  rates  below  the  level  of  the 
mean  cost  would  be  matched  by  a  cost 
reduction  of  equal  percentage. 

Simulations  were  also  performed  to 
test  the  sensitivity  of  the  fixed  dollar 
loss  to  alternative  proportions  of  LUPA 
episodes.  LUPAs  can  affect  the  fixed 
dollar  loss  ratio  consistent  with  a  0.8 
loss  sharing  ratio.  Because  they  are  paid 
much  less  than  regular  episodes, 
substantial  differences  in  then 
frequency  can  affect  estimated  total 
payments.  Due  to  the  asymmetric 
impacts  on  outlier  and  total  payments, 
variations  in  the  frequency  of  LUPAs 
could  potentially  lead  to  either 
overestimation  or  underestimation  of 
the  5  percent  outlier  target. 

LUPAs  comprise  11.6  percent  of  the 
episodes  in  the  Abt  data  used  for  the 
outlier  simulations.  Given  the 
incentives  under  the  PPS  to  obtain  the 
60-day  episode  payment  rather  than  the 
LUPA  payment,  we  believe  that  1 1.6 
percent  overestimates  the  frequency  of 
LUPAs  that  are  likely  to  occur  imder 
PPS.  As  a  result,  we  simulated  the 
outlier  policy  under  alternative 
percentage  of  LUPA  episodes. 

It  is  also  worth  noting  that  the  case- 
mix  refinements  for  wound  cases 
improved  regular  episode  payments  and 
reduced  the  need  for  outlier  payments 
for  these  cases. 

The  following  is  a  case  for  illustrative 
purposes  only.  An  HHA  serves  a 
Medicare  beneficiary  in  State  College 
PA.  The  HHA  determines  the  patient  is 
in  HHRG  C2F2S2.  The  patient  had 
physician  orders  for  and  received  55 
skilled  nursing  visits  and  40  home 
health  aide  visits  during  the  60-day 
episode. 

1 .  Calculation  of  the  Wage- Adjusted 
Outlier  Threshold 

The  Wage- Adjusted  Outlier  Threshold 
Amount  is  the  sum  of  the  Wage  and 
Case-Mix  Adjusted  60-Day  Episode 
Amount  and  the  Wage-Adjusted  Fixed 
Dollar  Loss  Amoimt. 
a.  Calculate  Case-Mix  and  Wage- 
Adjusted  Episode  =  $3,855.31 
Case-Mix  Weight  =  1.9532 
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Standard  60-Day  Prospective  Episode 
Payment  Amount  =  $2,115.30 

Calculate  the  Case-Mix  Adjusted 
Episode  Payment 

Multiply  the  Standard  60-Day 
Prospective  Episode  Payment 
Amount  by  the  Applicable  Case- 
Mix  Weight  =  (1.9532  *  $2,115.30) 
=  $4,131.60 

Divide  the  Case-Mix  Adjusted  Episode 
Payment  into  the  Labor  and  Non- 
Labor  Portions 

Labor  Portion  =  (.77668  *  $4131.60)  = 
$3,208.93 

Wage-Adjust  the  Labor  Portion  by 
Multiplying  the  Labor  Portion  by 
the  Wage  Index  Factor  (.9139  * 
$3,208.93)  =  $2,932.64 

Calculate  Non-Labor  Portion  =  (.22332  * 
$4,131.60)  =  $922.67 

Add  Wage-Adjusted  Labor  Portion  to 
Non-Labor  Portion  to  Calculate  the 
Total  Case-Mix  and  Wage-Adjusted 
Episode  Payment  =  (2,932.64  + 
$922.67)  =  $3,855.31 

b.  Calculate  Wage-Adjusted  Fixed  Dollar 
Loss  Amount  =  $2,230.45 

Fixed  Dollar  Loss  Amount  =  Standard 
60-Day  Episode  Payment  Multiplied 
by  1.13  ($2115.30  *  1.13)  = 
$2,390.29 

Divide  Fixed  Dollar  Loss  Amount  into 
Labor  and  Non  Labor  Portions: 

Calculate  Labor  Portion  of  Fixed  Dollar 
Loss  Amount  =  (.77668  *  $2,390.29) 
=  $1,856.49 

Wage  Adjust  the  Labor  Portion  by 

Multiplying  the  Labor  Portion  of  the 
Fixed  Dollar  Loss  by  Multiplying 
the  Labor  Portion  of  the  Fixed 
Dollar  Loss  Amount  by  the  Wage 
Index  (.9139  *  $1,856.49)  = 
$1,696.65 

Calculate  Non-Labor  Portion  of  Fixed 
Dollar  Loss  Amount  =  (.22332  * 
$2,390.29)  =  $533.80 

Calculate  Total  Wage  Adjusted  Fixed 
Dollar  Loss  Amount  by  adding  the 
wage  adjusted  portion  of  the  fixed 
dollar  loss  amount  to  the  non  labor 
portion  of  the  fixed  dollar  loss 
amount  ($1,696.65  +  $533.80)  = 
$2,230.45 

Wage- Adjusted  Outlier  Threshold  = 
Case-Mix  and  Wage- Adjusted 
Episode  Amount  +  Wage  Adjusted 
Fixed  Dollar  Loss  Amount  = 
($3,855.31  +  $2,230.45)  =  $6,085.76 


2.  Calculate  the  Wage-Adjusted  Imputed 
Cost  of  the  Episode 

Multiply  the  total  number  of  visits  by 

the  national  average  per-visit 

amounts  listed  in  Table  6. 
55  skilled  nursing  visits  *  $95.79 

(national  average  per  skilled 

nursing  visit  cost)  =  $5,268.45 
40  home  health  aide  visits  *  $43.37 

(national  average  per  home  health 

aide  visit  cost)  =  $1,734.80 
Calculate  the  wage-adjusted  labor  and 

non-labor  portions  for  the  imputed 

skilled  nursing  visit  costs 
Labor  Portion  =  ($5,268.45*  .77668)  = 

$4,091.90 
Adjust  th«  labor  portion  by  the  wage 

index 
Wage  Adjusted  Skilled  Nursing  Labor 

Portion  =  ($4,091.90  *  .9139)  = 

$3,739.59 
Wage  Adjusted  Skilled  Nursing  Labor 

Portion  =  $3,739.59 
Calculate  the  Skilled  Nursing  Non-Labor 

Portion 
Non- Labor  Portion  =  ($5,268.45  * 

.22332)  =  $1,176.55 
Non-Labor  Skilled  Nursing  Portion  = 

$1,176.55 
Total  Wage  Adjusted  Imputed  Costs  for 

Skilled  Nursing  Visits  =  $4,916.14 
(Wage  Adjusted  Skilled  Nursing  Labor 

Portion  of  $3,739.59  +  Non-Labor 

Skilled  Nursing  Portion  of 

$1,176.55)  =  $4,916.14 
Calculate  the  wage  adjusted  labor  and 

non-labor  portions  for  the  imputed 

home  health  aide  visit  costs 
Labor  Portion  =  ($1,734.80  *  .77668)  = 

$1,347.38 
Adjust  the  labor  portion  by  the  wage 

index 
Wage  Adjusted  Home  Health  Aide  Labor 

Portion  =  ($1,347.38  *  .9139)  = 

$1,231.37 
Wage  Adjusted  Home  Health  Aide  Labor 

Portion  =  $1,231.37 
Calculate  the  Home  Health  Aide  Non- 
Labor  Portion 
Non-Labor  Portion  =  ($1,734.80  * 

.22332)  =  $387.42 
Non-Labor  Home  Health  Aide  Portion  = 

$387.42 
Total  Wage  Adjusted  Imputed  Costs  for 

Home  Health  Aide  Visits  = 

$1,618.79 
(Wage  Adjusted  Home  Health  Aide 

Labor  Portion  of  $1,231.37  -^  Non- 
Labor  Home  Health  Aide  Portion  of 

$387.42)  =  $1,618.79 


Total  Wage  Adjusted  Imputed  Costs  for 
Skilled  Nursing  and  Home  Health 
Visits  During  the  60  Day  Episode  = 
($4,916.14  +  $1,618.79)  =  $  6,534.93 

3.  Calculate  the  Amount  Absorbed  by 
the  HHA  in  Excess  of  the  Outlier 
Threshold  Subtract  the  Outlier 
Threshold  from  the  Total  Wage 
Adjusted  Imputed  Per- Visit  Costs  for  the 
Episode 

$6534.93  (Total  Imputed  Wage  Adjusted 
Per-Visit  Costs)— $6,085.76  (Outlier 
Threshold)  =  $449.17 

Imputed  Amount  in  Excess  of  the 
Outlier  Threshold  =  $449.17 

4.  Calculate  Outlier  Payment  by 
Multiplying  the  Imputed  Amount  in 
Excess  of  the  Outlier  Threshold 
Absorbed  by  the  HHA  By  the  Loss 
Sharing  Ratio  (80%) 

($449.17  (Imputed  Amount  in  Excess  of 
the  Outlier  Threshold  Absorbed  by 
the  HHA  *  .80  (Risk  Sharing  Ratio) 
=  $359.34 

Outlier  Payment  =  $359.34 

The  HHA  in  this  illustrative  example 
would  receive  the  total  case-mix 
and  wage  adjusted  60-day  episode 
payment  of  $3,855.31  plus  the 
additional  outlier  payment  of 
$359.34 

Total  Payment  (Episode  &  Outlier 

Payment)  =  ($3,855.31  +  359.34)  = 
$4,214.65 

F.  Examples  of  National  Standardized 
60-Day  Episode  Payment  Amounts  and 
Low-Utilization  Payment  Adjustments 

For  any  HHRG  group,  to  compute  a 
case-mix  and  wage-adjusted  60-day 
episode  prospective  payment  amount, 
the  standardized  prospective  payment 
rate  for  FY  2001  (see  Table  5  of  this 
regulation)  is  multiplied  by  the  case-mix 
index  from  Table  9  for  that  HHRG 
group.  To  compute  a  wage-adjusted 
national  60-day  episode  payment,  the 
labor-related  portion  of  the  60-day 
national  prospective  payment  rate  for 
FY  2001  is  multiplied  by  the  HHA's 
appropriate  wage  index  factor  listed  in 
Table  4A  or  4B.  The  product  of  that 
calculation  is  added  to  the 
corresponding  nonlabor-related 
component.  The  resulting  amount  is  the 
national  case-mix  and  wage-adjusted  60- 
day  episode  prospective  payment  rate 
for  FY  2001. 


Example  1.  An  HHA  is  providing  services  to  a  Medicare  beneficiary  in  State  College.  PA.  The  HHA  determines 
the  beneficiary  is  in  HHRG  C2F2S2. 

Computation  of  Case-Mix  and  Wage  Adjusted  Prospective  Payment  Amount 


Case-mix  index  from  Table  9  for  case-mix  group  

Standardized  Prospective  Payment  Rate  for  FY  2001 


1.9532 
$2,115.30 
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:OMPUTATION  OF  CASE-MIX  AND  WAGE  ADJUSTED  PROSPECTIVE  PAYMENT  AMOUNT— Continued 


Calculate  the  Case-Mix  adjusted  Prospective  Payment  Rate  for  FY  2001  

Calculate  the  Labor  portion  of  the  Prospective  Payment  Rate  for  FV  2001   

Apply  wage  index  factor  from  Table  4B  for  patient  in  State  College,  PA  

Calculate  the  Non-Labor  portion  of  the  Prospective  Payment  Rate  for  f^  2001  

Calculate  Total  Prospective  Payment  Rate  for  FY  2001  by  adding  the  labor  and  rwn  labor  portion  of 
ttie  case-mix  and  wage  Index  amounts  


(1 .9532 
(.77668 
(0.9139 
(.22332 


$2,115.30) 
$4,131.60) 
$3,208.93) 
$4,131.60) 


($2,932.64  +  $922.67) 


$4,131.60 

$3,208.93 

$2,932.64 

$922.67 


$3,855.31 


Example  2.  An  HHA  serves  a  beneficiary  who  resides  in  Lake  Placid,  NY.  The  HHA  determines  the  patient  is 
in  HHRG  C1F4S3. 

COMPUTATION  OF  CASE-MIX  AND  WAGE  ADJUSTED  PROSPECTIVE  PAYMENT  AMOUNT 


Case-mix  index  from  Table  9  for  case-mix  group  

Standardized  Prospective  Payment  Rate  for  FY  2001   

Calculate  the  Case-Mix  adjusted  Prospective  Payment  Rate  for  FY  2001  

Calculate  the  Labor  portion  of  the  Prospective  Payment  Rate  for  FY  2001   

Apply  wage  index  (actor  from  Table  4A  for  patient  in  Lake  Placid,  NY 

Calculate  the  Noniabor  portion  of  the  Prospective  Payment  Rate  for  FY  2001  

Calculate  Total  Prospective  Payment  Rate  for  FY  2001  by  adding  the  labor  and  nonlatwr  portion  of 
the  case-mix  and  wage  index  amounts  ($3,172.85  +  $1,056.26) 


(2.2360 '$2,115.30) 
(.77668  *K729.81) 
(0.8637  *  $3,673.55) 
(.22332  •$4,729.81) 


2.2360 

$2,115.30 
$4,729.81 
$3,673.55 
$3,172.85 
$1,056.26 

$4,229.11 


Example  3.  HHA  serves  a  beneficiary  who  resides  in  Fort  Collins,  CO.  The  HHA  determines  the  beneficiary  is 
in  HHRG  C3F0S0. 

Computation  of  Case-Mix  and  Wage  Adjusted  Prospective  Payment  Amount 


Case-mix  index  from  Table  9  for  case-mix  group  

Standardized  Prospective  Payment  Rate  for  FY  2001    

Calculate  the  Case-Mix  adjusted  Prospective  Payment  Rate  for  FY  2001   (1.1973  *  $2,115.30) 

Calculate  the  Labor  portion  of  the  Prospective  Payment  Rate  for  FY  2001 (.77668  '  $2,532.65) 

Appiv  wage  index  factor  from  Table  4B  for  patient  in  Fort  Collins,  CO (1.0303  *  $1,967.06) 

Calculate  the  Non-Labor  portion  of  the  Prospective  Payment  Rate  for  FY  2001  (.22332  '  $2,532.65) 

Calculate  Total  Prospective  Payment  Rate  for  FY  2001  by  adding  the  latwr  and  non  labor  portion  of 
the  case-mix  and  wage  index  amounts  ($2,026.66  +  $565.59) 


1.1973 
$2,115.30 
$2,532.65 
$1,967  06 
$2,026.66 
$565.59 

$2,592.25 


Example  4.  HHA  serves  a  beneficiary  who  resides  in  Grand  Forks,  ND.  The  HHA  determines  the  beneficiary  is 
in  HHRG  C0F3S1. 


Computation  of  Case-Mix  and  Wage  Adjusted  Prospective  Payment  Amount 


Case-mix  index  from  Table  9  for  case-mix  group 

Standardized  Prospective  Payment  Rate  for  FY  2001   

Calculate  :ne  Case-Mix  adjusted  Prospective  Payment  Rate  for  FY  2001   (.8438  '  $2,115.30) 

Taicuiate  the  Labor  portion  of  the  Prospective  Payment  Rate  for  FY  2001   (.77668  *  $1,784.89) 

Appi,  wage  index  factor  from  Table  4B  for  patient  in  Grand  Forks,  ND  (0.9098  *  $1,386.29) 

Calculate  the  Non-Latx)r  portion  of  the  Prospective  Payment  Rate  for  FY  2001  (.22332  *  $1,784.89) 

Calculate  Total  Prospective  Payment  Rate  for  FY  2001  by  adding  the  labor  and  non  labor  portion  of 
the  case-mix  and  wage  index  amounts  ($1,261.25  +  $398.60) 


.8438 

$2,115.30 
$1,784.89 
$1,386.29 
$1,261.25 
$398.60 

$1,659  85 


Example  5.  An  HHA  in  Baltimore,  MD  assigns  a  patient  to  an  HHRG  at  the  start  of  a  60-day  episode.  The  claim 
for  the  patient  indicates  that  only  two  visits  {one  skilled  nursing  and  one  home  health  aide)  were  furnished  during 
the  60-day  episode.  The  HHA  would  be  paid  the  low-utilization  payment  adjustment.  Any  necessary  adjustment  to 
the  request  for  advance  payment  for  the  episode  would  be  made  on  subsequent  claims  for  the  HHA. 

Computation  of  Wage  Index  Adjusted  Low  Utilization  Payment 


* 

Final  wage 
standardized 
and  budget 
neutral  per- 

Number  and  visit  discipline  type 

visit  payment 
amounts  per 
60-day  epi- 
sode for  FY 
20011 

1     Skilled  Nursing  Visit  

$95,791 

2    Home  Health  Aide  Visit 

43.371 

1  See  Table  6  for  the  Cak:ulation  of  Final  Wage  Standardized  and  Budget  Neutral  Per-Visit  Paymerrt  Amounts  Per  60-Day  Episode  for  FY 
2001. 
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Calculate  the  labor  portion  of  the  Standardized  Budget  Neutral  Per-Visit  Payment  Amount  for  1 

Skilled  Nursing  Visit  

Apply  wage  index  factor  from  Table  4B  for  Baltimore,  MD 

Calculate  the  non-labor  portion  of  the  Standardized  Budget  Neutral  Per-Visit  Payment  Amount  for  1 
Skilled  Nursing  Visit  

SUBTOTAL— Low  Utilization  Payment  for  1  Wage  Adjusted  Skilled  Nursing  Visit  rendered  in  a  60- 
day  episode  

Calculate  the  labor  portion  of  the  Standardized  Budget  Neutral  Per-Visit  Payment  Amount  tor  1 
home  health  aide  visit  

Apply  wage  index  factor  from  Table  4B  for  Baltimore,  MD 

Calculate  the  non-labor  portion  of  the  Standardized  Budget  Neutral  Per-Visit  Payment  Amount  for  1 
home  health  aide  visit  

SUBTOTAL— Low  Utilization  Payment  for  1  wage  adjusted  home  health  aide  visit  rendered  in  a  60- 
day  episode  

Calculate  Total  Low  Utilization  Payment  Adjustment  for  2  visits  provided  during  ttie  60-day  episode 
by  adding  the  wage  adjusted  skilled  nursing  visit  and  the  wage  adjusted  home  health  aide  visit 


(.77668  *  $95.79) 
(.9892  *  $74.40) 

(.22332  *  $95.79) 

($73.60 +  $21.39) 

(.77668  *  $43  37) 
(.9892'$33.69) 

(.22332  *  $43.37) 

($33.33  +  $9.69) 

($94.99  +  $43.02) 


$74.40 
73.60 

21.39 

94.99 

33.69 
33.33 

9.69 

43.02 

138.01 


G.  Design  and  Methodology  for  Case- 
Mix  Adjustment  of  60-Day  Episode 
Payments 

1 .  Revisions  to  the  Case-Mix 
Classification  System 

In  the  proposed  rule,  we  described  a 
home  health  case-mix  system  developed 
under  a  research  contract  with  Abt 
Associates,  Inc.,  of  Cambridge, 
Massachusetts.  The  case-mix  system 
uses  selected  data  elements  from  the 
OASIS  assessment  instrument  and  an 
additional  data  element  measiu^ing 
receipt  of  at  least  10  visits  for  therapy 
services.  The  data  elements  are 
organized  into  three  dimensions  to 
capture  clinical  severity  factors, 
functional  severity  factors,  and  services 
utilization  factors  influencing  case-mix. 
In  the  clinical  and  functional 
dimensions,  each  data  element  is 
assigned  a  score  value  derived  from 
multiple  regression  analysis  of  the  Abt 
research  data.  The  score  value  measures 
the  impact  of  the  data  element  on  total 
resoiuce  use.  Scores  cire  also  assigned  to 
data  elements  in  the  services  utilization 
dimension.  To  find  a  patient's  case-mix 
group,  the  case-mix  grouper  sums  the 
patient's  scores  within  each  of  the  three 
dimensions.  The  resulting  sum  is  used 
to  assign  the  patient  to  a  severity  level 
on  each  dimension.  There  are  four 
clinical  severity  levels,  five  functional 
severity  levels,  and  four  services 
utilization  severity  levels.  Thus,  there 
are  80  possible  combinations  of  severity 
levels  across  the  three  dimensions.  Each 
combination  defines  one  of  the  80 
groups  in  the  case-mix  system.  For 
example,  a  patient  with  high  clinical 
severity,  moderate  functional  severity, 
and  low  services  utilization  severity  is 
placed  in  the  same  group  with  all  other 
patients  whose  summed  scores  place 
them  in  the  same  set  of  severity  levels 
for  the  three  dimensions. 

The  initial  Abt  Associates  sample 
used  to  develop  the  system  described  in 
the  proposed  rule  was  subsequently 


augmented  for  a  first  round  of 
refinements,  as  described  in  the 
proposed  rule.  Following  publication  of 
the  proposed  rule,  we  augmented  the 
Abt  Associates  sample  with  the 
remaining  outstanding  data  from  the  90 
participating  agencies,  with  the 
intention  of  re-estimating  the  case-mix 
relative  weights  based  on  the  latest, 
most  complete  data  available.  We  also 
pursued  another  round  of  refinements  to 
the  system  using  the  augmented  data,  in 
response  to  public  comments  we 
received.  The  sample  for  this  phase  of 
refinements  consisted  of  19,204  initial 
episodes  from  the  90  agency 
participants. 

The  public  comments  on  case-mix  are 
summarized  with  oiu  responses 
elsewhere  in  the  rule.  Below  we 
describe  the  process  we  used  to  revise 
the  case-mix  system  and  the  results.  The 
revised  case-mix  model  and  scoring 
system  are  summarized  in  Table  7, 
"Home  Health  Resource  Group  Case- 
mix  Classification  Decision  Tree  Logic." 

Test  of  newly  added  data.  Before 
pursuing  statistical  modeling  in 
response  to  comments,  we  checked  the 
data  newly  added  from  the  participating 
agencies  for  consistency  with  the 
previous  data  base.  This  involved  re- 
estimating  the  regression  equations  that 
determined  the  scores,  adding 
observations  from  the  augmented,  final 
sample.  The  results  were  consistent 
with  the  scores  in  the  proposed  rule. 
Additionally,  we  retested  a  short  list  of 
variables  that  were  eliminated  from  the 
case-mix  model  at  the  end  of  the  first 
round  of  refinements  because  of 
statistical  insignificance.  Upon 
retesting.  they  were  still  foimd  to  be 
statistically  insignificant. 

Investigation  of  wound-related 
variables.  In  response  to  conmaents  from 
the  public,  indicating  that  certain 
wound  care  patients  had  costs  higher 
than  predicted  by  the  case- mix  model, 
we  returned  to  the  wound-related 
variables  available  on  the  OASIS  for  re- 


investigation. We  used  the  leEiming 
subsample  from  the  final,  augmented 
sample.  We  tested  three  types  of 
changes:  Re-defining  wound  variables, 
adding  more  wound-related  variables, 
and  adding  variables  to  represent 
interactions  of  wound  variables  with 
other  variables.  Interactions  captxue 
additional  potential  sources  of  severity 
or  cost  impact  associated  with  certain 
types  of  wound  patients.  For  example, 
patients  who  have  certain  diagnoses 
may  be  more  susceptible  to  slow-healing 
woimds. 

The  statistical  results  suggested  we 
could  make  meaningful  score 
distinctions  and  create  additional  levels 
for  the  variables  measuring  the  status  of 
stasis  ulcers  and  surgical  wounds.  In  the 
proposed  rule,  the  clinical  dimension 
distinguished  two  statuses  for  the  most 
problematic  observable  stasis  ulcer — not 
healing  (score=24)  and  all  other  statuses 
including  no  ulcer  (score=0).  The 
refined  definition  defines  three 
statuses — early/partial  granulation 
(score=14),  not  healing  (score=22),  and 
all  other  statuses  including  no 
observable  ulcer  {score=0).  The 
proposed  rule  defined  two  statuses  for 
the  most  problematic  observable 
surgical  wound — early /partial 
granulation  or  not  healing  (score=10) 
and  all  other  statuses  including  no 
observable  surgical  wound  (score=0). 
The  refined  definition  defines  three 
statuses — early/partiaJ  granulation 
(score=7),  not  healing  (score=15},  and 
all  other  statuses  including  no 
observable  surgical  wound  (score=0). 

We  also  retested  the  variables 
measuring  pressure  ulcers.  We  found  no 
contribution  to  the  model  from  adding 
variables  measuring  the  status  of 
pressure  ulcers  when  the  stage  of  the 
most  problematic  observable  pressure 
ulcer  was  already  in  the  model.  We  also 
determined  that  defining  status  levels 
beyond  the  three  included  in  the 
proposed  rule  did  not  produce 
meaningful  differences  in  the  scores. 
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Therefore,  the  final  rule  model 
continues  to  define  three  levels:  stage  1 
or  2  (score=15),  stage  3  or  4  (score=36), 
and  all  other  (including  no  pressure 
ulcer  and  no  observable  pressure  ulcer) 
(score=0).  In  addition,  we  tested 
whether  the  number  of  pressure  ulcers 
made  an  independent  contribution  to 
explaining  resource  use.  We  found  that 
having  more  than  one  pressure  ulcer 
was  a  significant  predictor  of  resource 
use  when  the  multiple  ulcers  were  stage 
3  or  4.  Therefore,  the  model  in  the  final 
rule  includes  a  variable  adding  17 
points  if  the  patient  has  two  or  more 
stage  3  or  4  pressiu-e  ulcers. 

We  tested  a  general  variable  that 
measiu"ed  the  presence  of  any  kind  of 
open  wound,  decubitus  ulcer,  stasis 
ulcer,  or  surgical  wound,  based  on  an 
affirmative  answer  to  M0445  (does 
patient  have  a  pressure  ulcer?),  M0468 
(does  patient  have  a  stasis  ulcer?), 
M0482  (does  patient  have  a  sm^ical 
wound),  or  reporting  of  wound 
diagnosis  codes  in  M0230  (primary 
home  care  diagnosis).  This  variable  did 
not  contribute  statistically  significant 
explanatory  power  when  added  to  the 
model  containing  the  other  wound 
variables.  However,  we  also  tested 
separately  a  variable  identifying  bum  or 
trauma  patients  with  skin  lesions  or 
open  wounds,  identified  from  M0230 
(primary  diagnosis)  and  Mt)440  (does 
this  patient  have  a  skin  lesion  or  an 
open  wound?).  This  variable  did 
contribute  significantly  and  has  been 
added  to  the  model.  The  score  for  this 
variable  is  21.  The  bum  and  trauma 
diagnosis  code  categories  are  shown  in 
Table  8B. 

In  addition,  we  examined  the  impact 
of  selected  diagnoses  that  may  be 
associated  with  difficult-to-heal 
wounds,  including  diabetes, 
atherosclerosis,  peripheral  vascular 
disease,  and  heart  failure.  We  tested 
whether  patients  with  these  diagnoses 
should  be  assigned  a  higher  score  for 
their  wound  severity.  Most  results  were 
not  statistically  significant.  A  few 
results  were  inconsistent  across 
measures  of  wound  severity.  We  also 
tested  a  variable  measuring  whether 
limited  mobility  results  in  higher  cost 
impact  for  severe  pressure  ulcers,  but 
this  variable  did  not  contribute 
significantly  to  the  model  after  all  other 
variables  were  included.  The  reasons  for 
the  weak  results  and  inconsistency  are 
unclear,  and  we  did  not  make  any  of 
these  changes  to  the  clinical  dimension. 
We  will  continue  to  stud\^  these  tvpes  of 
issues  during  further  refinement  work 
on  larger  samples  with  more  detailed 
diagnostic  data. 

Differences  between  the  clinical 
dimension  scores  in  the  proposed  rule 


and  the  final  rule  are  generally  small. 
Differences  that  do  exist  are  attributable 
to  our  use  of  an  augmented  sample  and 
the  use  of  new  variables  related  to 
wounds.  In  our  model-building 
methodology,  the  scores  in  the 
functional  dimension  depend  on  results 
of  the  regression  for  deriving  the  clinical 
dimension  scores.  New  scores  for  the 
functional  dimension  are  very  similar  to 
the  proposed-mle  functional  scores. 
Differences  that  do  exist  are  attributable 
to  the  above-mentioned  changes  to  the 
clinical  dimension.  The  changes  in 
functional  scoring  lead  to  a  sUghtly 
different  set  of  severity-score  level 
intervals  compared  to  the  functional 
scoring  in  the  proposed  rule.  The 
functional  severity-score  intervals  are 
now  minimal  severity:  0-2;  low 
severity:  3-15;  moderate  severity:  16- 
23;  high  severity:  24-29;  maximum 
severity:  30-t-.  The  frequency 
distribution  of  the  sample  observations 
across  the  functional  severity  levels  is 
essentially  unchanged. 

We  validated  the  revised  scoring  for 
the  clinical  and  fimctional  dimensions 
using  the  validation  subsample  of  the 
final,  augmented  sample.  The  results 
supported  the  scoring  system  developed 
with  the  learning  subsample. 

Re-examination  of  severity  levels  in 
clinical  dimension.  In  response  to 
several  comments  on  wound-care 
patients,  we  refined  the  severity-score 
intervals  in  the  clinical  dimension  to 
better  differentiate  patients  who  are 
clinically  most  severe  from  remaining 
patients.  The  revised  score  intervals  are 
as  follows:  minimal  severity:  0-7;  low 
severity:  8-19;  moderate  severity:  20- 
40;  high  severity:  41+.  To  determine  the 
refined  severity-score  intervals,  we  used 
the  same  process  we  followed  in 
developing  the  case-mix  system 
initially.  We  examined  the  array  of 
scores  for  natural  clustering  and  the 
impact  of  alternative  sets  of  intervals  on 
the  proportion  of  variation  explained  by 
the  model  (R-squared).  We  also 
considered  increases  in  the  imbalance  of 
the  population  across  severity  levels. 
The  refined  severity  score  intervals  do 
result  in  more  imbalance.  The  relative 
frequencies  in  the  Abt  sample  for  the 
revised  clinical  severity  levels  are  30 
percent,  36  percent,  28  percent,  6 
percent,  for  minimal,  low,  moderate, 
and  high  clinical  severity,  respectively. 
In  contrast,  the  previous  model's 
corresponding  percentages  were  30 
percent,  30  percent,  23  percent,  17 
percent.  However,  this  change  has  also 
generally  resulted  in  higher  case-mix 
relative  weights  for  the  case-mix  groups 
involving  moderate  and  high  clinical 
severity,  where  the  most  severe  wound 
patients  are  likely  to  be  foimd.  It  has 


also  resulted  in  a  wider  range  of  weights 
for  therapy-threshold  case-mix  groups 
and  non-therapy-threshold  case-mix 
groups. 

Comparison  with  the  eariier  model. 
All  combined,  the  refinements  made  to 
the  case-mix  model  cause  a  modest 
improvement  in  explanatory  power.  The 
proportion  of  variation  explained  (R- 
squared)  is  now  .34,  compared  to  .32  for 
the  model  in  the  proposed  rule.  The 
model  now  provides  for  more  adequate 
payment  for  wound  care  patients.  Some 
of  these  high-cost  patients  would  have 
been  assigned  to  a  different  group  under 
the  model  we  presented  in  the  proposed 
rule.  Their  removal  from  those  earlier 
groups  potentially  results  in  a  lower 
average  cost,  and  lower  case-mix 
weight,  for  those  groups.  We  examined 
the  impact  on  the  array  of  relative  case- 
mix  weights  across  the  case-mix  groups. 
For  the  most  part,  we  find  generally 
small  changes  in  the  individual  weights 
other  than  the  weights  for  groups 
involving  the  moderate  and  high 
clinical  severity  levels. 

The  case-mix  system  will  continue  to 
be  studied  and  refined  in  future  years. 
Larger  and  better  data  resources,  and 
information  accumulated  from  users 
like  those  who  commented,  will  both 
contribute  to  the  evolution  of  the 
system. 

2.  Diagnosis  Coding  Changes  in  the 
Revised  Case-Mix  Model 

When  we  published  the  proposed 
rule,  we  listed  ICD-9-CM  three-digit 
diagnosis  category  codes  to  identify 
orthopedic,  neurologic,  and  diabetes 
diagnoses  recognized  in  the  clinical 
dimension.  The  scores  associated  with 
these  diagnoses  were  based  on  analysis 
of  the  OASIS  primary  diagnosis  item 
(M0230).  A  commenter  pointed  out  that 
certain  diagnoses  within  the  category 
codes  we  listed  should  never  be 
reported  as  primary  diagnoses, 
according  to  ICD-9-CM  coding  rules 
and  official  coding  guidelines.  These 
diagnoses  must  be  used  with  a  higher- 
coded  diagnosis  that  indicates  the 
underlying  disease.  The  affected 
category  codes  are  711,  712,  713.  720, 
730,  731.  320.  321, 323. 330. 331, 334, 
336,  337,  357,  358. 

Accordingly,  we  have  revised  the 
diagnosis  coding  list.  The  revised  list 
shows  the  complete  code  for  the 
affected  category  codes,  and  is  divided 
into  two  sections,  one  for  primary 
diagnoses  and  one  for  secondary 
diagnoses  (see  Table  8A).  The  case-mix 
system  will  recognize  the  appropriate 
score  for  a  diagnosis  that  should  never 
be  reported  as  a  primary  diagnosis, 
provided  that  the  diagnosis  appears  as 
the  first  OASIS  secondary  diagnosis 
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(line  b,  under  OASIS  M0240)  and  that 
the  code  shows  all  digits  required  by 
ICD-9-CM  coding  guidelines. 
Remaining  diagnoses  from  the  affected 
categories  must  appear  as  the  primary 
diagnosis  (hne  a,  under  OASIS  M0230) 
and  the  code  must  show  all  digits 
required  by  ICD-9-CM  coding  rules. 
The  case-mix  system  will  not  recognize 
remaining  diagnoses  from  the  affected 
categories  if  they  appear  as  a  secondary 


diagnosis  on  the  OASIS  record.  Nor  will 
it  recognize  diagnoses  that  must  never 
be  reported  as  primary  if  they  are  placed 
on  the  primary  diagnosis  line  {line  a, 
M0230). 

The  refined  case-mix  system 
recognizes  bums  and  trauma  primary 
diagnoses,  if  the  OASIS  item  M0440 
shows  the  patient  has  a  skin  lesion  or 
open  wound.  The  diagnosis  code 
categories  for  bums  and  trauma 


diagnoses  included  in  the  case-mix 
system  are  shown  in  Table  8B. 

A  lack  of  specificity  in  diagnosis  code 
assignment  may  be  a  hindrance  to  case- 
mix  refinement.  Agencies  that 
voluntarily  code  all  diagnoses  to  the 
complete  four-  or  five-digit  level  in 
accordance  with  ICD-9-CM  coding 
rules  would  help  us  in  subsequent 
review  and  examination  of  the  case-mix 
methodology. 


Table  7.— Home  Health  Resource  Group  Case-Mix  Classification  Decision  Tree  Logic 


Clinical  severity  domain 


OASI&t-  Item 


Description 


Value 


Scoring 


M0230/M0240 


M0250 


M0390 
M0420 
M0440 
M0450 
M0460 

M0476 

M0488 

M0490 
M0530 
MG540 
M0550 
M0610 


Primary  home  care  diagnosis 
(or  initial  secondary  diag- 
nosis ONLY  for  selected 
ICD-9  manifestation  codes). 

IV/lnfusion/Parenteral/Enteral 
Therapies. 


Vision  

Pain  

Wound/Lesion  

Multiple  pressure  ulcers 

Most  problematic  pressure 

ulcer  stage. 
Stasis  ulcer  status  


Surgical  wound  status 


Dyspnea  

Urinary  incontinence 
Bowel  incontinence  .. 

Bowel  ostomy  

Behavioral  Problems 


— credit  only  the  single  highest  value: 

If  Orthopedic  diagnostic  group  (DG)*,  add  1 1  to  score 

If  Diabetes  DG*,  add  17  to  score 

If  Neurological  DG*,  add  20  to  score 

— credit  only  the  single  highest  value: 

If  box  1 ,  add  1 4  to  score 

If  box  2,  add  20  to  score 

If  box  3,  add  24  to  score 

If  box  1  or  2,  add  6  to  score 

If  box  2  or  3,  add  5  to  score 

If  tKJx  1  and  M0230  is  Bum/Trauma  DG*,  add  21  to  score 

If  2  or  more  stage  3  or  4  pressure  ulcers,  add  1 7  to  score 

If  box  1  or  2,  add  15  to  score 

If  box  3  or  4,  add  36  to  score 

If  tx)x  2,  add  14  to  score 

tf  box  3,  add  22  to  score 

If  box  2,  add  7  to  score 

If  box  3,  add  1 5  to  score 

If  box  2,  3  or  4,  add  5  to  score 

If  box  1  or  2,  add  6  to  score 

If  box  2-5,  add  9  to  score 

If  box  1  or  2,  add  1 0  to  score 

If  box  1-6,  add  3  to  score 


Min  =  0-7 
Low  =  8-19 
Mod  =  20-40 
High  =  41  + 


*See  table  for  ICD9-CM  codes  included  In  each  diagrrosis  group  (DG) 


Functional  status  domain 


OASIS+  Item 

Description 

Value 

Scoring 

M0650  (current) .'... 

M0660  (cun-ent) 

M0670  (current) 

M0680  (cun-ent) 

M0690  (current) 

M0700  (current) 

Dressing 

Bathing 

Toileting  

Transferring 

Locomotion  

If  M0650  =  box1,2or3     | 

Or                                  add  4  to  score 
M0660  =  box1,2or3 
If  box  2,  3,  4  or  5  add  8  to  score 
If  box  2-4,  add  3  to  score 
If  box  1 ,  add  3  to  score 
If  box  2-5,  add  6  to  score 
If  box  1  or  2,  add  6  to  score 
If  box  3-5,  add  9  to  score 

Min  =  0-2 
Low  =  3-15 
Mod  =16-23 
High  =  24-29 
Max  =  30+ 

Sen/ice  utilization  domain 

Variable 

Description 

Value 

Scoring 

M0170— line  1  

M0170— line2or3  

Receipt  of  Therapy 

No  Hospital  discharge  past  14 
days. 

Inpatient  rehab/SNF  dis- 
charge past  1 4  days. 

10  or  more  therapy  visits 

If  box  1  IS  BLANK,  add  1  to  score 
If  box  2  or  3,  add  2  to  score 
If  yes,  add  4  to  score 

Min  =  0-2 
Low  =  3 
Mod  -  4-6 

High  =  7 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension 

'Note:  Codes  shown  at  the  3-cllgit  level  include  all  the  related  4-  and  5-digit  codes  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension] 


Diagnosis  group 


ICD-9-CMCode 


Description 


DM  

NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 


Primary  Diagnoses 


250 

013 

045 

046 

047 

048 

049 

191 

192 

225 

320.0 

320.1 

320.2 

320.3 

320.81 

320.82 

320.89 

320.9 

322 

323.5 

323.8 

323.9 

324 

325 

326 

330.0 

330.1 

330.8 

330.9 

331.0 

331.1 

331.2 

331.3 

331.4 

331.81 

331.89 

331.9 

332 

333 

334.0 

334.1 

334.2 

334.3 

334.8 

334.9 

335 

336.0 

336.1 

3368 

336.9 

337.0 

337.20 

337.21 

337.22 

337.29 

337.3 

337.9 

340 

341 

342 

343 

344 

347 

348 

349 

352 

356 

357.0 


DIABETES  MELLITUS 
CNS  TUBERCULOSIS 
ACUTE  POLIOMYELITIS 
CNS  SLOW  VIRUS  INFECTION 
ENTEROVIRAL  MENINGITIS 
OTH  ENTEROVIRAL  CNS  DIS 
OTH  NONARTHROPOD  CNS  VIR 
MALIGNANT  NEOPLASM  BRAIN 
MAL  NEO  NERVE  NEC/NOS 
BENIGN  NEO  NERVOUS  SYST 
HEMOPHILUS  MENINGITIS 
PNEUMOCOCCAL  MENINGITIS 
STREPTOCOCCAL  MENINGITI 
STAPHYLOCOCC  MENINGITIS 
ANAEROBIC  MENINGITIS 
MNINGTS  GRAM-NEG  BCT  NEC 
MENINGITIS  OTH  SPCF  BAC 
BACTERIAL  MENINGITIS  NOS 
MENINGITIS,  UNSPECIFIED 
POSTIMMUNIZAT  ENCEPHALI 
ENCEPHALITIS  NEC 
ENCEPHALITIS  NOS 
CNS  ABSCESS 
PHLEBITIS  INTRCRAN  SINU 
LATE  EFF  CNS  ABSCESS 
LEUKODYSTROPHY 
CEREBRAL  LIPIDOSES 
CEREB  DEGEN  IN  CHILD  NEC 
CEREB  DEGEN  IN  CHILD  NOS 
ALZHEIMER'S  DISEASE 
PICK'S  DISEASE 
SENILE  DEGENERAT  BRAIN 
COMMUNICAT  HYDROCEPHALU 
OBSTRUCTIV  HYDROCEPHALU 
REYE'S  SYNDROME 
CEREB  DEGENERATION  NEC 
CEREB  DEGENERATION  NOS 
PARKINSON'S  DISEASE 
EXTRAPYRAMIDAL  DIS  NEC 
FRIEDREICH'S  ATAXIA 
HERED  SPASTIC  PARAPL€GI 
PRIMARY  CEREBELLAR  DEGE 
CEREBELLAR  ATAXIA  NEC 
SPINOCEREBELLAR  DIS  NEC 
SPINOCEREBELLAR  DIS  NOS 
ANT  HORN  CELL  DISEASE 
SYRINGOMYELIA 
VASCULAR  MYELOPATHIES 
MYELOPATHY  NEC 
SPINAL  CORD  DISEASE  NOS 
lOIOPATH  AUTO  NEUROPATH 
UNSP  RFLX  SYMPTH  DYSTRP 
RFLX  SYMJDYSTRPH  UP  LIM 
RFLX  SYM  DYSTRPH  LWR  LM 
RFLX  SYM  DYSTRPH  OTH  ST 
AUTONOMIC  DYSREFLEXIA 
AUTONOMIC  NERVE  DIS  NEC 
MULTIPLE  SCLEROSIS 
OTHER  CNS  DEMYELINATION 
HEMIPLEGIA 

INFANTILE  CEREBRAL  PALSY 
OTH  PARALYTIC  SYNDROMES 
CATAPLEXY  AND  NARCOLEPS 
OTHER  BRAIN  CONDITIONS 
CNS  DISORDER  NEC/NOS 
DISORDER  CRAN  NERVE  NEC 
HERED  PERIPH  NEUROPATHY 
AC  INFECT  POLYNEURITIS 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension — Continued 

[Note:  Codes  shown  at  the  3-digit  level  include  all  the  related  4-  and  5-diglt  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension] 


Diagnosis  group 


ICD-9-CM  Code 


Description 


NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
NEURO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 


357.5 
357.6 
357.7 
357.8 
357.9 
358.0 
358.2 
358.8 
358.9 
392 
430 
431 
432 
433 
434 
435 
436 
437 
741 
742 
851 
852 
853 
854 
907 
950 
951 
952 
953 
954 
955 
956 
170 
171 
213 
274 
710 
711.00 
711.01 
711.02 
71 1 .03 
711.04 
711.05 
711.06 
711.07 
"711.08 
711.09 
711.90 
711.91 
711.92 
711.93 
711.94 
711.95 
711.96 
711.97 
711.98 
711.99 
712.80 
712.81 
712.82 
712.83 
712.84 
712.85 
712.86 
712.87 
712.88 
712.89 
712.90 
712.91 
712.92 


ALCOHOLIC  POLYNEUROPATH 
NEUROPATHY  DUE  TO  DRUGS 
NEURPTHY  TOXIC  AGENT  NEC 
INFLAM/TOX  NEUROPTHY  NEC 
INFLAM/TOX  NEUROPTHY  NOS 
MYASTHENIA  GRAVIS 
TOXIC  MYONEURAL  DISORDE 
MYONEURAL  DISORDERS  NEC 
MYONEURAL  DISORDERS  NOS 
RHEUMATIC  CHOREA 
SUBARACHNOID  HEMORRHAGE 
INTRACEREBRAL  HEMORRHAG 
INTRACRANIAL  HEM  NEC/NOS 
PRECEREBRAL  OCCLUSION 
CEREBRAL  ARTERY  OCCLUS 
TRANSIENT  CEREB  ISCHEMIA 
CVA 

OTH  CEREBROVASC  DISEASE 
SPINA  BIFIDA 

OTH  NERVOUS  SYSTEM  ANOM 
CEREBRAL  LACER/CONTUSION 
MENINGEAL  HEM  FOLLOW  INJ 
OTH  TRAUMATIC  BRAIN  HEM 
OTHER  BRAIN  INJURY 
LATE  EFF  NERV  SYSTEM  INJ 
INJ  OPTIC  NERV/PATHWAYS 
CRANIAL  NERVE  INJURY  NEC 
SPINAL  CORD  INJ  W/0  FX 
INJ  NERVE  ROOT/SPIN  PLEX 
INJURY  OTH  TRUNK  NERVE 
INJ  PERIPH  NERV  SHLD/ARM 
INJ  PERIPH  NERV  PELV/LEG 
MAL  NEO  BONEyARTIC  CART 
MAL  NEO  SOFT  TISSUE 
BEN  NEO  BONE/ARTIC  CART 
GOUT 

DIFF  CONNECTIVE  TISS  DIS 
PYOGEN  ARTHRITIS— UNSPEC 
PYOGEN  ARTHRITIS— SHLDER 
PYOGEN  ARTHRITIS— UP/ARM 
PYOGEN  ARTHRITIS— FOREAR 
PYOGEN  ARTHRITIS— HAND 
PYOGEN  ARTHRITIS— PELVIS 
PYOGEN  ARTHRITIS— L7LEG 
PYOGEN  ARTHRITIS— ANKLE 
PYOGEN  ARTHRITIS  NEC 
PYOGEN  ARTHRITIS— MULT 
INF  ARTHRITIS  NOS— UNSPE 
INF  ARTHRITIS  NOS— SHLDE 
INF  ARTHRITIS  NOS— UP/AR 
INF  ARTHRIT  NOS— FOREARM 
INF  ARTHRIT  NOS— HAND 
INF  ARTHRIT  NOS— PELVIS 
INF  ARTHRIT  NOS— LVLEG 
INF  ARTHRIT  NOS— ANKLE 
INF  ARTHRIT  NOS— OTH  SIT 
INF  ARTHRITIS  NOS— MULT 
CRYST  ARTHROP  NEC— UNSPE 
CRYST  ARTHROP  NEC— SHLDE 
CRYST  ARTHROP  NEC— UP/AR 
CRYS  ARTHROP  NEC— FOREAR 
CRYST  ARTHROP  NEC— HAND 
CRYST  ARTHROP  NEC— PELVI 
CRYST  ARTHROP  NEC— IVLEG 
CRYST  ARTHROP  NEC— ANKLE 
CRY  ARTHROP  NEC— OTH  SIT 
CRYST  ARTHROP  NEC— MULT 
CRYST  ARTHROP  NOS— UNSPE 
CRYST  ARTHROP  NOS— SHLDR 
CRYST  ARTHROP  NOS— UP/AR 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension— Continued 

Note:  Codes  shown  at  the  3-digit  level  include  all  the  related  4-  and  5-digit  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension.] 


Diagnosis  group 


ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 


ICD-9-CM  Code 


712.93 

712.94 

712.95 

712.96 

712.97 

712.98 

712.99 

714 

716 

717 

718 

720.0 

720.1 

720.2 

720.89 

720.9 

721 

722 

723 

724 

725 

728 

730.00 

730.01 

730.02 

730.03 

730.04 

730.05 

730.06 

730.07 

730.08 

730.09 

730.10 

730.11 

730.12 

730.13 

730.14 

730.15 

730.16 

730.17 

730.18 

730.19 

730.20 

730.21 

730.22 

730.23 

730.24 

730.25 

730.26 

730.27 

730.28 

730.29 

730.30 

730.31 

730.32 

730.33 

730  34 

730.35 

730.36 

730.37 

730.38 

730.39 

730.90 

730.91 

730.92 

730.93 

730.94 

730.95 

730.96 

730.97 


Description 


CRYS  ARTHROP  NOS— FOREAR 
CRYST  ARTHROP  NOS— HAND 
CRYST  ARTHROP  NOS— PELVI 
CRYST  ARTHROP  NOS— L/LEG 
CRYST  ARTHROP  NOS— ANKLE 
CRY  ARTHROP  NOS— OTH  SIT 
CRYST  ARTHROP  NOS— MULT 
OTH  INFLAMM  POLYARTHROP 
ARTHROPATHIES  NEC/NOS 
INTERNAL  DERANGEMNT  KNEE 
OTHER  JOINT  DERANGEMENT 
ANKYLOSING  SPONDYLITIS 
SPINAL  ENTHESOPATHY 
SACROILIITIS  NEC 
INFLAM  SPONDYLOPATHY  NEC 
INFLAM  SPONDYLOPATHY  'JOS 
SPONDYLOSIS  ET  AL 
INTERVERTEBRAL  DISC  DIS 
OTHER  CERVICAL  SPINE  DIS 
BACK  DISORDER  NEC  &  NOS 
POLYMYALGIA  RHEUMATICA 
DIS  OF  MUSCLE/LIG/FASCIA 
AC  OSTEOMYELITIS— UNSP 
AC  OSTEOMYELITIS— SHLDER 
AC  OSTEOMYELITIS— UP/ARM 
AC  OSTEOMYELITIS— FOREAR 
AC  OSTEOMYELITIS— HAND 
AC  OSTEOMYELITIS— PELVIS 
AC  OSTEOMYELITIS— L/LEG 
AC  OSTEOMYELITIS-ANKLE 
AC  OSTEOMYELITIS  NEC 
AC  OSTEOMYELITIS— MULT 
CHR  OSTEOMYELITIS— UNSP 
CHR  OSTEOMYELIT— SHLDER 
CHR  OSTEOMYELIT— UP/ARM 
CHR  OSTEOMYELIT— FOREARM 
CHR  OSTEOMYELIT— HAND 
CHR  OSTEOMYELIT— PELVIS 
CHR  OSTEOMYELIT— lAEG 
CHR  OSTEOMYELIT— ANKLE 
CHR  OSTEOMYELIT  NEC 
CHR  OSTEOMYELIT— MULT 
OSTEOMYELITIS  NOS— UNSPE 
OSTEOMYELITIS  NOS— SHLDE 
OSTEOMYELITIS  NOS— UP/AR 
OSTEOMYELIT  NOS— FOREARM 
OSTEOMYELITIS  NOS— HAND 
OSTEOMYEUTIS  NOS— PELVI 
OSTEOMYELITIS  NOS— L/LEG 
OSTEOMYELITIS  NOS— ANKLE 
OSTEOMYELIT  NOS— OTH  SIT 
OSTEOMYELITIS  NOS— MULT 
PERIOSTITIS— UNSPEC 
PERIOSTITIS— SHLDER 
PERIOSTITIS— UP/ARM 
PERIOSTITIS— FOREARM 
PERIOSTITIS— HAND 
PERIOSTITIS— PELVIS 
PERIOSTITIS— L/LEG 
PERIOSTITIS— ANKLE 
PERIOSTITIS  NEC 
PERIOSTITIS— MULT 
BONE  INFEC  NOS— UNSP  SIT 
BONE  INFECT  NOS— SHLDER 
BONE  INFECT  NOS— UP/ARM 
BONE  INFECT  NOS— FOREARM 
BONE  INFECT  NOS— HAND 
BONE  INFECT  NOS— PELVIS 
BONE  INFECT  NOS— L/LEG 
BONE  INFECT  NOS— ANKLE 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension — Continued 

Note:  Codes  shown  at  ttie  3-digit  level  include  all  ttie  related  4-  and  5-dlgit  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension.] 


Diagnosis  group 


ICD-9-CM  Code 


Description 


ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 
ORTHO 


730.98 

730.99 

731.0 

731.2 

732 

781 

800 

801 

802 

803 

804 

805 

806 

807 

808 

809 

810 

811 

812 

813 

814 

815 

816 

817 

818 

819 

820 

821 

822 

823 

824 

825 

827 

828 

831 

832 

833 

835 

836 

837 

838 

846 

847 

887 

896 

897 

927 

928 


BONE  INFECT  NOS— OTH  SIT 
BONE  INFECT  NOS— MULT 
OSTEITIS  DEFORMANS  NOS 
HYPERTROPH  OSTEOARTHROP 
OSTEOCHONDROPATHIES 
NERV/MUSCULSKEL  SYS  SYMP 
SKULL  VAULT  FRACTURE 
SKULL  BASE  FRACTURE 
FRACTURE  OF  FACE  BONES 
OTHER  SKULL  FRACTURE 
MULT  FX  SKULL  W  OTH  BONE 
VERTEBRL  FX  W/O  CORD  INJ 
VERTEBRAL  FX  W  CORD  INJ 
FX  RIB,STERN  LARYNA'RACH 
PELVIC  FRACTURE 
FRACTURE  OF  TRUNK  BONES 
CLAVICLE  FRACTURE 
SCAPULA  FRACTURE 
HUMERUS  FRACTURE 
RADIUS  &  ULNA  FRACTURE 
CARPAL  FRACTURE 
METACARPAL  FRACTURE 
FRACTURE  PHALANGES.  HAND 
MULTIPLE  HAND  FRACTURES 
FRACTURE  ARM  MULT  NOS 
FX  ARMS  W  RIB/STERNUM 
FRACTURE  NECK  OF  FEMUR 
OTHER  FEMORAL  FRACTURE 
PATELLA  FRACTURE 
TIBIA  &  FIBULA  FRACTURE 
ANKLE  FRACTURE 
FX  OF  TARSAL  METATARSAL 
LOWER  LIMB  FRACTURE  NEC 
FX  LEGS  W  ARM/RIB 
SHOULDER  DISLOCATION 
ELBOW  DISLOCATION 
WRIST  DISLOCATION 
DISLOCATION  OF  HIP 
DISLOCATION  OF  KNEE 
DISLOCATION  OF  ANKLE 
DISLOCATION  OF  FOOT 
SPRAIN  SACROILIAC  REGION 
SPRAIN  OF  BACK  NEC/NOS 
TRAUMATIC  AMPUT  ARM/HAND 
TRAUMATIC  AMPUTAT  FOOT 
TRAUMATIC  AMPUTATION  LEG 
CRUSHING  INJ  UPPER  LIMB 
CRUSHING  INJURY  OF  LEG 


Seconaa^y  Diagnoses 

The  following  diagnoses  should  never  be  used  as  primary  diagnoses,  according  to  ICD-9-CM  coding  guidelines.  The  case-mix  system  will 
recognize  them  in  the  clinical  dimension  if  they  appear  as  the  first  secondary  diagnosis  (line  b,  M0240  on  the  OASIS  record).  Diagnoses  coded 
with  4  or  5  digits  must  be  coded  as  shown  to  be  recognized  in  the  clinical  dimension. 


NEURO  

NEURO  

320.7 
321.0 
321.1 
321.2 
321.3 
321.4 
321.8 
323.0 
323.1 
323.2 
323.4 
323.6 
323.7 
330.2 
330.3 

MENINGITIS  IN  OTH  BAC 
CRYPTOCOCCAL  MENINGITIS 

NEURO  

MENING  IN  OTH  FUNGAL  Dl 

NEURO  

NEURO  

MENING  IN  OTH  VIRAL  DIS 
TRYPANOSOMIASIS  MENINGI 

NEURO  

NEURO  

MENINGIT  D/T  SARCOIDOSI 
MENING  IN  OTH  NONBAC  Dl 

NEURO  

ENCEPHALIT  IN  VIRAL  DIS 

NEURO  

RICKETTSIAL  ENCEPHALITI 

NEURO  

NEURO  

PROTOZOAL  ENCEPHALITIS 
OTH  ENCEPHALIT  DT  INFE 

NEURO  

POSTINFECT  ENCEPHALITIS 

NEURO  

TOXIC  ENCEPHALITIS 

NEURO  

CEREB  DEGEN  IN  LIPIDOSI 

NEURO  

CERB  DEG  CHLD  IN  OTH  Dl 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension— Continued 

Note:  Codes  shown  at  ttie  3-digit  level  include  all  the  related  4-  and  5-dlgit  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension.) 


Diagnosis  group 


NEURO 
NEURO 
NEURO 
NEURO 

NEURO 

NEURO 

NEURO 

NEURO 

NEURO 

NEURO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 

ORTHO 


ICD-9-CM  Code 


331.7 

334.4 

336.2 

336.3 

337.1 

357.1 

357.2 

357.3 

357.4 

358.1 

711.10 

711.11 

711.12 

711.13 

711.14 

711.15 

711.16 

711.17 

711.18 

711.19 

711.20 

711.21 

711.22 

711.23 

711.24 

711.25 

711.26 

711.27 

711.28 

711.29 

711.30 

711.31 

711.32 

711.33 

711.34 

711.35 

711.36 

711.37 

711.38 

711.39 

711.40 

711.41 

711.42 

711.43 

711.44 

711.45 

711.46 

711.47 

711.48 

711.49 

711.50 

711.51 

711.52 

711.53 

711.54 

71 1 .55 

711.56 

711.57 

711.58 

711.59 

711.60 

711.61 

711.62 

711.63 

711.64 

711.65 

711.66 

711.67 

711.68 

711.69 


Description 


CEREB  DEGEN  IN  OTH  DIS 
CEREBEL  AT  AX  IN  OTH  DIS 
COMB  DEG  CORD  IN  OTH  Dl 
MYELOPATHY  IN  OTH  DIS 
AUT  NEUROPTHY  IN  OTH  Dl 
NEURPTHY  IN  COL  VASC  Dl 
NEUROPATHY  IN  DIABETES 
NEUROPATHY  IN  MALIG  DIS 
NEUROPATHY  IN  OTHER  DIS 
MYASTHENIA  IN  OTH  DIS 
REITER  ARTHRITIS— UNSPEC 
REITER  ARTHRITIS— SHLDER 
REITER  ARTHRITIS— UP/ARM 
REITER  ARTHRITIS— FOREAR 
REITER  ARTHRITIS— HAND 
REITER  ARTHRITIS— PELVIS 
REITER  ARTHRITIS— IVLEG 
REITER  ARTHRITIS— ANKLE 
REITER  ARTHRITIS  NEC 
REITER  ARTHRITIS— MULT 
BEHCET  ARTHRITIS— UNSPEC 
BEHCET  ARTHRITIS— SHLDER 
BEHCET  ARTHRITIS— UP/ARM 
BEHCET  ARTHRITIS— FOREAR 
BEHCET  ARTHRITIS— HAND 
BEHCET  ARTHRITIS— PELVIS 
BEHCET  ARTHRITIS— LyLEG 
BEHCET  ARTHRITIS— ANKLE 
BEHCET  ARTHRITIS  NEC 
BEHCET  ARTHRITIS— MULT 
DYSENTER  ARTHRIT— UNSPEC 
DYSENTER  ARTHRIT— SHLDER 
DYSENTER  ARTHRIT— UP/ARM 
DYSENTER  ARTHRIT— FOREAR 
DYSENTER  ARTHRIT— HAND 
DYSENTER  ARTHRIT— PELVIS 
DYSENTER  ARTHRIT— LVLEG 
DYSENTER  ARTHRIT— ANKLE 
DYSENTER  ARTHRIT  NEC 
DYSENTER  ARTHRIT— MULT 
BACT  ARTHRITIS— UNSPEC 
BACT  ARTHRITIS— SHLDER 
BACT  ARTHRITIS— UP/ARM 
BACT  ARTHRITIS— FOREARM 
BACT  ARTHRITIS— HAND 
BACT  ARTHRITIS— PELVIS 
BACT  ARTHRITIS— LAEG 
BACT  ARTHRITIS— ANKLE 
BACT  ARTHRITIS  NEC 
BACT  ARTHRITIS— MULT 
VIRAL  ARTHRITIS— UNSPEC 
VIRAL  ARTHRITIS— SHLDER 
VIRAL  ARTHRITIS— UP/ARM 
VIRAL  ARTHRITIS— FOREARM 
VIRAL  ARTHRITIS— HAND 
VIRAL  ARTHRITIS— PELVIS 
VIRAL  ARTHRITIS— L/LEG 
VIRAL  ARTHRITIS— ANKLE 
VIRAL  ARTHRITIS  NEC 
VIRAL  ARTHRITIS— MULT 
MYCOTIC  ARTHRITIS— UNSPE 
MYCOTIC  ARTHRITIS— SHLDE 
MYCOTIC  ARTHRITIS— UP/AR 
MYCOTIC  ARTHRIT— FOREARM 
MYCOTIC  ARTHRITIS— HAND 
MYCOTIC  ARTHRITIS— PELVI 
MYCOTIC  ARTHRITIS— ULEG 
MYCOTIC  ARTHRITIS— ANKLE 
MYCOTIC  ARTHRITIS  NEC 
MYCOTIC  ARTHRITIS— MULT 
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Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension — Continued 

[Note:  Codes  shown  at  the  3-dlgit  level  include  all  the  related  4-  and  5-diglt  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension.] 


Diagnosis  group 

ICD-9-CM  Code 

Description 

ORTHO  

711.70 

HELMINTH  ARTHRIT— UNSPEC 

ORTHO  : 

711.71 

HELMINTH  ARTHRIT— SHLDER 

ORTHO  

711.72 

HELMINTH  ARTHRIT— UP/ARM 

ORTHO  

711.73 

HELMINTH  ARTHRIT— FOREAR 

ORTHO  

711.74 

HELMINTH  ARTHRIT— HAND 

ORTHO 

711.75 

HELMINTH  ARTHRIT— PELVIS 

ORTHO  

711.76 

HELMINTH  ARTHRIT— L/LEG 

ORTHO  

711.77 

HELMINTH  ARTHRIT— ANKLE 

ORTHO  

711.78 

HELMINTH  ARTHRIT  NEC 

ORTHO  

711.79 

HELMINTH  ARTHRIT— MULT 

ORTHO  

711.80 

INF  ARTHRITIS  NEC— UNSPE 

ORTHO  

711.81 

INF  ARTHRITIS  NEC— SHLDE 

ORTHO  

711.82 

INF  ARTHRITIS  NEC— UP/AR 

ORTHO  

711.83 

INF  ARTHRIT  NEC— FOREARM 

ORTHO  

711.84 

INF  ARTHRITIS  NEC— HAND 

ORTHO  

711.85 

INF  ARTHRITIS  NEC— PELVI 

ORTHO  

711.86 

INF  ARTHRITIS  NEC— ULEG 

ORTHO  

711.87 

INF  ARTHRITIS  NEC— ANKLE 

ORTHO  

711  88 

INF  ARTHRIT  NEC— OTH  SIT 

ORTHO  

711.89 

INF  ARTHRITIS  NEC— MULT 

ORTHO  

712.10 

DICALC  PHOS  CRYST— UNSPE 

ORTHO  

712.11 

DICALC  PHOS  CRYST— SHLDE 

ORTHO  „ 

712.12 

DICALC  PHOS  CRYST-^UP  AR 

ORTHO  

712.13 

DICALC  PHOS  CRYS— FOREAR 

ORTHO  

712.14 

DICALC  PHOS  CRYST— HAND 

ORTHO  

712.15 

DICALC  PHOS  CRYST— PELVI 

ORTHO  

712.16 

DICALC  PHOS  CRYST— L'LEG 

ORTHO  

712.17 

DICALC  PHOS  CRYST— ANKLE 

ORTHO  

712.18 

DICALC  PHOS  CRY^SITE  NE 

ORTHO  

712.19 

DICALC  PHOS  CRYST-MULT 

ORTHO  

712.20 

PYROPHOSPH  CRYST-UNSPEC 

ORTHO  

712.21 

PYROPHQSPH  CRYST— SHLDER 

ORTHO  

712.22 

PYROPHOSPH  CRYST— UP'ARM 

ORTHO  

712.23 

PYROPHOSPH  CRYST— FOREAR 

ORTHO  

712.24 

PYROPHOSPH  CRYST-HAND 

ORTHO  

712.25 

PYROPHOSPH  CRYST-PELVIS 

ORTHO  

712.26 

PYROPHOSPH  CRYST— L'LEG 

ORTHO  

712.27 

PYROPHOSPH  CRYST— ANKLE 

ORTHO  

712.28 

PYROPHOS  CRYST— SITE  NEC 

ORTHO  

712.29 

PYROPHOS  CRYST— MULT 

ORTHO  

712.30 

CHONDROCALCIN  NOS— UNSPE 

ORTHO  

712.31 

CHONDROCALCIN  NOS— SHLDE 

ORTHO  

712.32 
712.33 

CHONDROCALCIN  NOS— UP  AR 

ORTHO  

CHONDROCALC  NOS— FOREARM 

ORTHO  ; 

712.34 

CHONDROCALCIN  NOS— HAND 

ORTHO  

712.35 

CHONDROCAinN  NOS— PELVI 

ORTHO  

712.36 

CHONDROCALCIN  NOS— L'LEG 

ORTHO  

712.37 

CHONDROCALCIN  NOS— ANKLE 

ORTHO  

712.38 

CHONDROCALC  NOS— OTH  SIT 

ORTHO  

712.39 

CHONDROCALCIN  NOS— MULT 

ORTHO  

713.0 

ARTHROP  W  ENDOCR/MET  Dl 

ORTHO  

713.1 

ARTHROP  W  NONINF  Gl  DIS 

ORTHO  

713.2 

ARTHROPATH  W  HEMATOL  Dl 

ORTHO  

713  3 

ARTHROPATHY  W  SKIN  DIS 

ORTHO  

7134 

ARTHROPATHY  W  RESP  DIS 

ORTHO  

713  5 

ARTHROPATHY  W  NERVE  DIS 

ORTHO  

713.6 

ARTHROP  W  HYPERSEN  REAC 

ORTHO  

713.7 
713.8 
720.81 
730.70 

ARTHROP  W  SYSTEM  DiS  NE 

ORTHO  

ARTHROP  W  OTH  DIS  NEC 

ORTHO  

SPONDYLOPATHY  IN  OTH  Dl 

ORTHO  

POLIO  OSTEOPATHY— UNSPEC 

ORTHO  

730.71 
730.72 
730.73 
730.74 

POLIO  OSTEOPATHY— SHLDER 

ORTHO  

POLIO  OSTEOPATHY— UP  ARM 

ORTHO  

POLIO  OSTEOPATHY— FOREAR 

ORTHO  

POLIO  OSTEOPATHY— HAND 

ORTHO 

730.75 

POLIO  OSTEOPATHY— PELVIS 

ORTHO  : 

730.76 

POLIO  OSTEOPATHY— LVLEG 

ORTHO  

730.77 
730.78 

POLIO  OSTEOPATHY     ANKLE 

ORTHO  ■. 

POLIO  OSTEOPATHY  NEC 

ORTHO  

730.79 

POLIO  OSTEOPATHY— MULT 

Federal  Register /Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations  41J! 


Table  8A.— Diagnosis  Groups  in  the  Clinical  Dimension— Continued 

TNote:  Codes  shown  at  the  3-digit  level  include  all  the  related  4-  and  5-digit  codes.  Diagnoses  coded  with  4  or  5  digits  must  be  coded  as  shown 

to  receive  a  score  in  the  clinical  dimension.] 


Diagrwsis  group 

ICD-9-CM  Code 

Description 

ORTHO  

730.80 

730.81 

730.82 

730  83 

730.84 

730.85 

730.86 

730.87 

730.88 

730.89 

731.1 

731.8 

BONE  INFECT  NEC— UNSPEC 
BONE  INFECT  NEC— SHLDER 
BONE  INFECT  NEC— UP/ARM 
BONE  INFECT  NEC— FOREARM 
BONE  INFECT  NEC— HAND 
BONE  INFECT  NEC— PELVIS 
BONE  INFECT  NEC— lAEG 
BONE  INFECT  NEC— ANKLE 
BONE  INFECT  NEC— OTH  SIT 
BONE  INFECT  NEC— MULT 
OSTEITIS  DEF  IN  OTH  DIS 
BONE  INVOLV  IN  OTH  DIS 

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

ORTHO  

TablE  8B.-— Burns  and  Trauma 

d'agnoses 

'Note:   Codes  shown   ai  the  3-digit  level  In- 

ciude  ai'  of  the  related  4-  and  5-digit  codes. 
Burns  and  trauma  diagnoses  are  included  in 
the  ciinicai  dimension  ^f  the  diagnosis  is  the 
primary  diagnosis  and  if  box  1  of  the  OASIS 
item  M0440  s  cneckea  ' 


ICD-9-CM 
code 

Description 

870 

OCULAR        ADNEXA        OPEN 

WOUND 

872 

OPEN  WOUND  OF  EAR 

873 

OTHER     OPEN     WOUND     OF 

HEAD 

874 

OPEN  WOUND  OF  NECK 

875 

OPEN  WOUND  OF  CHEST 

876 

OPEN  WOUND  OF  BACK 

877 

OPEN  WOUND  OF  BUTTOCK 

878  

OPEN        WOUND        GENITAL 

ORGAN 

879  

OPEN  WOUND  SITE  NEC 

880 

OPN     WND     SHOULDR/UPPR 

ARM 

881  

OPEN     WOUND     OF     LOWER 

ARM 

882 

OPEN  WOUND  OF  HAND 

883 

OPEN  WOUND  OF  FINGER 

384 

OPEN     WOUND    ARM     MULT/ 

NOS 

885  

TRAUM  AMPUTATION  THUMB 

886 

TRAUM  AMPUTATION  FINGER 

890 

OPEM  WOUND  OF  HIP-THIGH 

891  

OPEN  WND  KNEE  LEG  ANKLE 

892 

OPEN  WOUND  OF  FOO''' 

893 

OPEN  WOUND  OF  "^OE 

894 

OPEN  WOUND  OF  LEG  NEC 

895 

TRAUMATIC          AMPUTATION 

TOE 

941  

BURN  OF  HEAD/FACE/NECK 

942 

BURN  OF  TRUNK 

943 

BURN  OF  ARM 

944 

BURN  OF  HAND  &  WRIST 

945 

BURN  OF  LEG 

946 

BURN  OF  MULTIPLE  SITE 

948 

BURN  BY  %  BODY  SURFACE 

949  

BURN  UNSPECIFIED 

3.  Determining  the  Case-Mix  Indices 

Calculation  of  the  case-mix  relative 
weights.  We  derived  the  relative  weights 
for  the  case-mix  groups  from  a 
straightforward  multiple  regression 


analysis.  The  data  for  the  regression 
came  from  the  Abt  sample  episodes 
with  more  than  four  visits  (the  same 
sample  used  to  develop  and  validate  the 
case-mix  model). 

The  coefficients  that  resulted  from  the 
regression  equation  are  shown  below. 
The  multiple  regression  coefficients  are 
estimates  of  the  average  addition  to 
resource  cost  due  to  each  severity  level 
above  the  lowest-severity  case- mix 
group  {COFOSO).  For  each  case-mix 
group,  the  average  resource  cost  is 
calculated  from  the  siun  of  the 
appropriate  regression  coefficients.  In 
the  example  below,  the  average  resource 
cost  for  case-mix  group  C3F0S3  is  the 
sum  of  the  average  resource  cost  for  the 
base  group  (COFOSO)  plus  the  average 
additional  cost  due  to  C3  plus  the 
average  additional  cost  due  to  S3.  We 
then  used  the  computed  case-mix-group 
average  resource  costs  to  find  the 
relative  case-mix  weights.  Specifically, 
the  case-mix  group  averages  (that  is, 
sum  of  appropriate  regression 
coefficients)  are  divided  by  the  overall 
average  resource  cost.  The  case-mix 
weights  are  shov^m  in  Table  9. 

The  methodology  for  calculating  the 
case-mix  weights  is  the  same  one  we 
used  to  find  the  case-mix  weights  in  the 
proposed  rule,  except  that  we  did  not 
use  weighted  regression  for  the  final 
rule.  We  determined  that  the 
distribution  of  the  unweighted  Abt 
Associates  data  better  resembled  the 
1998  episode  file  distribution  than  did 
the  weighted  Abt  Associates  data.  Thus, 
unweighted  regression  was  the 
appropriate  methodology.  As  stated  in 
the  proposed  rule,  we  plan  to  refine  the 
case-mix  weights  to  adjust  for  changes 
in  patient  population,  actual  changes  in 
home  health  care  practice  patterns,  and 
changes  in  the  coding  or  classification 
of  patients  that  do  not  reflect  real 
changes  in  case-mix. 


Regression  Coefficients  for  Calculating 
Case-Mix  Relative  Weights 

Intercept  *—$  1 . 2  7 1 .  95 
Cl— $230.98 
C2— $652.42 
C3— $1,620.75 
Fl— $229.14 
F2— $479.30 
F3— $571.20 
F4— $976.08 
Si— $195.53 
S2— $2,315.15 
S3— $2,923.22 

Example: 

Calculate  case-mix  relative  weight  for 
group  C3F0S3 

Overall  average  resource  cost  (scaled  to 
national  average  episode  cost): 
$2,416.00 

Relative  weight  =  average  resource  cost 
for  group  C3F0S3  divided  by 
overall  average  resource  cost  =  (base 
group  cost  +C3  increment  +S3 
increment)/overall  average  resource 
cost  =  (1271.95  +  1620.75  -^ 
2923.22)/2416.D0  =  2.4073 
Below  we  show  the  average  resource 

cost  calculated  from  the  regression 

coefficients  for  each  case-mix  group. 


Regression  coefficient 

Average 
resource  cost 

COFOSO 

$1,271.95 

C0F0S1  

1 ,467.48 

C0F0S2  

3,587.10 

C0F0S3 

4,195.17 

C0F1S0  

1  501  09 

C0F1S1  

1,696.62 

C0F1S2  

3  816  24 

C0F1S3  

4  424  31 

C0F2S0  

1,751.25 

C0F2S1  

1,946.77 

C0F2S2  

4,066.40 

C0F2S3  

4,674.46 

C0F3S0  

1,843.15 

C0F3S1  

2,038  68 

C0F3S2  

4,158.30 

*  Intercept  value  is  the  average  resource  cost  for 
the  base  group,  COFOSO. 
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Regression  cxjefficient 


C0F3S3 
C0F4S0 
C0F4S1 
C0F4S2 
C0F4S3 
C1F0SO 
C1F0S1 
C1F0S2 
C1F0S3 
C1F1S0 
C1F1S1 
C1F1S2 
C1F1S3 
C1F2S0 
C1F2S1 
C1F2S2 
C1F2S3 
C1F3S0 
C1F3S1 
C1F3S2 
C1F3S3 
C1F4S0 
C1F4S1 


Average 
resource  (X)st 


,766.37 
248.03 
,443.56 
,563.18 
171.25 
,502.93 
698.46 
818.08 
426.15 
,732.07 
927.60 
047.22 
,655.29 
982.23 
177.75 
,297.38 
905.45 
,074.13 
,269.66 
389.28 
997.35 
479.01 
,674.54 


Regression  coefficient 

Average 
resource  cost 

C1F4S2 _.... 

4,794.16 

C1F4S3 

5,402.23 

C2F0S0 „ 

1,924  37 

C2F0S1  

2,119.90 

C2F0S2  

4,239.52 

C2F0S3  

4,847.59 

C2F1S0  

2,153.51 

C2F1S1  

2,349.04 

C2F1S2  

4,468.66 

C2F1S3 

5,076.73 

C2F2S0  

2,403.67 

C2F2S1  

2,599.19 

C2F2S2  

4,718.82 

C2F2S3  

5,326.89 

C2F3S0 

2,495.57 

C2F3S1  

2,691.10 

C2F3S2  

4,810.72 

C2F3S3 

5,418.79 

C2F4S0  

2,900.45 

C2F4S1  

3,095.98 

C2F4S2 

5,215.61 

C2F4S3  

5,823.67 

C3F0S0 

2.892.70 

Regression  coefficient 

Average 
resource  cost 

C3F0S1  

C3F0S2  

C3F0S3  

C3F1S0  

3,088.23 
5,207.85 
5,815.92 
3  121  84 

C3F1S1  

3,317.37 

C3F1S2  

5,436.99 

C3F1S3  

6  045.06 

C3F2S0  

C3F2S1  

C3F2S2  

C3F2S3  

C3F3S0  

C3F3S1  

C3F3S2  

C3F3S3 

C3F4S0.... 

C3F4S1  

C3F4S2  

C3F4S3  

3,372.00 
3,567.52 
5,687.15 
6,295.22 
3,463.91 
3,659.43 
5,779.06 
6.387.12 
3,868.79 
4,064.31 
6,183.94 
6,792.00 

Construction  of  the  Relative  Weights  for 
the  HHRGs 


Table  9.— Relative  Case-Mix  Weights  Corresponding  to  Home  Health  Resource  Groups 


HHRG  group 


HHRG  description 


Case-mix 
weight 


COFOSO 
COFOSI 
C0F0S2 
C0F0S3 
C0F1S0 
C0F1S1 
C0F1S2 
C0F1S3 
C0F2S0 
C0F2S1 
C0F2S2 
C0F2S3 
C0F3S0 
C0F3S1 
C0F3S2 
C0F3S3 
C0F4S0 
C0F4S1 
C0F4S2 
C0F4S3 
C1F0S0 
C1F0S1 
C1F0S2 
C1F0S3 
C1F1S0 
C1F1S1 
C1F1S2 
C1F1S3 
CI F2S0 
C1F2S1 
C1F2S2 
C1F2S3 
C1F3S0 
C1F3S1 
C1F3S2 
C1F3S3 
C1F4S0 
C1F4S1 
C1F4S2 
C1F4S3 
C2F0S0 
C2F0S1 
C2F0S2 
C2F0S3 
C2F1S0 


Clinical=Min,  FunctionaI=Mln  Service=Min"  ... 
Clinical=Min,  Functional=Min,  Service=Low"  .. 
Clinical=K^in,  Functional=Min,  Service=Mod"  .. 
Clinical=Min,  Functional=Min,  Service=High"  . 
Clinical=Min,  Functional=Low,  Sen/ice=Min"  .. 
Clinical=Min,  Functional=Low  Service=Low"  . 
ClinicatMin,  Functional=Low.  Service=Mod"  . 
Clinical=Min,  Functional=Low,  Service=High" 
Clinicat=Min,  FunctionakMod,  Service=Min"  .. 
ClinicatMin,  Functional=Mod,  Service=Low"  . 
Clinical=Min,  Functional=Mcxl,  Service=Mod" 
Clinical=Min,  Functional=Mod  Service=High" 
'Clinical=Min,  Functionai=Hlgh.  Service=Min"  . 
ClinicabMin,  Functional=High,  Service=Low" 
'Clinical=Min,  Functional=High.  Service=Mod" 
'Clinical=Min,  Functional=High,  Service=Higfi" 
'Clini(al=Min,  Functional=Max.  Service=Min"  .. 
ClinicatMin,  FunctionatMax.  Service=Low"  . 
'Clinical=Min,  Functional=Max.  Service=Mod"  . 
ClinicabMin,  Functional=Maj<.  Service=High" 
'Clinical=Low,  Functional=Min  Service=Min"  .. 
'Clinical=Low,  Functional=Mln   Service=Low"  . 
'Clinical=Low,  Functional=Min,  Sen/ice=Mod"  . 
'Clinical=Low,  Functional=Min,  Service=High" 
'Clinical=Low,  Functional=Low,  Service=Min"  . 
'Clinicai=Low,  Fu notional = Low,  Service=Low" 
'Clinical=Low,  Functional=Low,  Service=Mod" 
'Clinical=Low,  Functional=Low,  Service=High" 
'Ciinical=Low,  Functional=Mod,  Service=Min"  . 
'Clinical=Low,  Functional=Mod,  Service=Low" 
ClinicabLow,  Functional=Mod.  Servlce=Mod" 
'Clinical=Low,  Functional=Mod,  Service=Higti" 
'Clinical=Low,  Functional=High,  Service=Min" 
'Clinical=Low.  Functional=High,  Service=Low" 
'Clinical=Low,  Functional=High.  Service=Mod" 
'Clinical=Low,  Functional=High,  Service=High" 
'Clinical=Low,  Functional=Max,  Service=Min"  . 
'Clinical=Low,  Functional=Max,  Servtce=Low" 
'Clinical=Low,  Functional=Max.  Service=Mocl" 
'Ciinical=Low,  Functional=Max,  Service=Higfi" 
'Clinical=Mod,  Functional=Min,  Service=Min"  .. 
'ClinicabMcxJ,  FunctionabMin,  Service=Low"  . 
'Clinical=Mod,  Functional=Min,  Service=Mod" 
'Clinical=Mod,  Functional=Min,  Serv>ce=High" 
Clinical=Mod,  Functional=Low,  Service=Min"  . 


0.5265 
0.6074 
1.4847 
1.7364 
0.6213 
0.7022 
1.5796 
1.8313 
0.7249 
0.8058 
1.6831 
1.9348 
0.7629 
0.8438 
1.7212 
1.9728 
0.9305 
1.0114 
1.8887 
2.1404 
0.6221 
0.7030 
1.5803 
1.8320 
0.7169 
0.7978 
1.6752 
1.9269 
0.8205 
0.9014 
1.7787 
2.0304 
0.8585 
0.9394 
1.8168 
2.0684 
1.0261 
1.1070 
1.9843 
2.2360 
0.7965 
0.8774 
1.7548 
2.0065 
0.8914 


3,088.23 
5,207.85 
5,815.92 
3,121.84 
3,317.37 
5,436.99 
6,045.06 
3,372.00 
3,567.52 
5,68715 
6,295.22 
3,463.91 
3,659.43 
5,77906 
6,387.12 
3,868.79 
4,064.31 
6,183.94 
6,792.00 
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Table  9.— Relative  Case-Mix  Weights  Corresponding  to  Home  Health  Resource  Groups— Continued 


Case-mix 

weight 

0.5265 

0.6074 

1.4847 

1.7364 

0.6213 

0.7022 

1.5796 

1.8313 

0.7249 

0.8058 

1.6831 

1.9348 

0.7629 

0.8438 

1.7212 

1 .9728 

0.9305 

1.0114 

1.8887 

2.1404 

0.6221 

0.7030 

1.5803 

1 .8320 

0.7169 

0.7978 

1.6752 

1 .9269 

0.8205 

0.9014 

1.7787 

2.0304 

0.8585 

0  9394 

1.8168 

2.0684 

1.0261 

1.1070 

1  9843 

2.2360 

07965 

0.8774 

1.7548 

2.0065 

0.8914 

HHRG  group 


C2F1S1 
C2F1S2 
C2F1S3 
C2F2S0 
C2F2S1 
C2F2S2 
C2F2S3 
C2F3S0 
C2F3S1 
C2F3S2 
C2F3S3 
C2F4S0 
C2F4S1 
C2F4S2 
C2F4S3 
C3F0SO 
C3F0S1 
C3F0S2 
C3F0S3 
C3F1S0 
C3F1S1 
C3F1S2 
C3F1S3 
C3F2S0 
C3F2S1 
C3F2S2 
C3F2S3 
C3F3S0 
C3F3S1 
C3F3S2 
C3F3S3 
C3F4S0 
C3F4S1 
C3F4S2 
C3F4S3 


HHRG  description 


"Clinical=Mod,  Functional=Low,  Service=Low" 
"Clinical=Mod,  Functional=Low,  Service=Mod" 
"Clinical=Mod,  Functional=Low,  Service=Hlgh" 
"Clinical=Mod.  Functional=Mod,  Service=Min" 
"Clinical=Mod,  FunctionabMod,  Service=Low" 
"Clinical=Mod.  Functional=Mod,  Setvice=Mod" 
"Clinical=Mod.  Functional=Mod,  Service=High" 
"Clinical=Mod.  Functional=High,  Service=Mln" 
"Clinical=Mod,  Functlonal=High,  Service=Low" 
"Clinical=Mod,  Functional=High,  Seivlce=Mod" 
"Clinical=Mod,  Functlonal=High,  Service=High" 
"Clinical=Mod,  Functlonal=Max,  Service=Min"  ., 
"Clinical=Mod,  Functional=Max,  Service=Low"  , 
"Clinical=Mod,  Functional=Max,  Service=Mod" 
"Clinlcal=Mod.  Functional=Max.  Service=High" 
"ClinJcal=High,  Functional=Min.  Service=Min"  ., 
"Clinical=High,  Functional=Min.  Service=Low"  . 
"Clinical=High,  Functional=Min,  Service=Mod"  . 
"Clinical=High,  Functionai=Min,  Service=High"  , 
"Clinical=High,  Functional=Low.  Service=Min"  . 
"Clinical=High.  Functional=Low.  Service=Low"  . 
"Clinical=High,  Functional=Low,  Service=Mod" 
"Clinical=High,  Functional=Low.  Service=High" 
"Clin)cal=High,  Functional=Mod,  Service=MiR"  , 
"ClinJcal=High.  Functional=Mod.  Service=Low" 
"Clinical=High,  Functional=Mod.  Service=Mod" 
"Clinical=High,  Functional=Mod,  SefVice=High" 
"Clinical=Hlgh,  Functlonal=High,  Service=Min"  . 
"Clinical=High.  Functional=High.  Service=Low" 
"Clinical=High,  Functional=High,  Service=Mod" 
"Clinical=High.  Functional=High,  ServJce=High" 
"ClinJcal=High.  Functional=Max,  Service=Min"  . 
"Clinical=High,  Functional=Max,  Service=Low" 
"Clinical=High,  Functlonal=Max,  Service=Mod" 
■'Clinical=High.  Functional=Max,  Service=High" 


Case-mix 
weight 


0.9723 
1.8496 
2.1013 
0.9949 
1.0758 
1 .9532 
2.2048 
1.0329 
1.1139 
1.9912 
2.2429 
1.2005 
1.2814 
21588 
2.4105 
1.1973 
1.2782 
2.1556 
2.4073 
1.2922 
1.3731 
2.2504 
2.5021 
1 .3957 
1.4766 
2.3540 
2.6056 
1.4337 
1.5147 
2.3920 
2.6437 
1.6013 
1.6822 
2,5596 
2.8113 


H.  Consolidated  Billing 

1.  Background 

Leader  the  HHA  consolidated  billing 
requirement  established  by  sections 
4603(c)(2)(B)  and  (c)(2)(C)  of  the  BBA, 
the  HHA  that  establishes  the  home 
health  plan  of  care  has  the  Medicare 
billing  responsibility  for  all  of  the 
Medicare-covered  home  health  services 
listed  in  section  1861(m)  of  the  Act  that 
the  patient  receives  and  are  ordered  by 
the  physician  in  the  plan  of  care. 
Section  305  of  BBRA  of  1999  amended 
the  consolidated  billing  language 
governing  home  health  PPS  by 
eliminating  DME  covered  as  a  home 
health  service  from  the  consolidated 
billing  requirements. 

2.  HHA  Consolidated  Billing  Legislation 

Specific  Provisions  of  the  Legislation. 
Sections  4603(c)(2)(B)  and  (c)(2)(C)  of 
the  BBA  amend  sections  1842(b)(6)  and 
1862(a)  of  the  Act,  respectively,  to 
require  a  new  consolidated  billing  and 
bundling  of  all  home  health  services 
while  a  beneficiary  is  under  the  plan  of 
care.  The  statute  now  requires  payment 
for  all  items  and  services  to  be  made  to 


an  agency.  As  stated  above,  section  305 
of  BBRA  of  1999  excludes  DME  covered 
as  a  home  health  service  from  the 
consolidated  billing  requirements. 

Specifically,  the  law  requires,  "in  the 
case  of  home  health  services  (including 
medical  supplies  described  in  section 
1861(m)(5),  but  excluding  durable 
medical  equipment  to  the  extent 
provided  for  in  such  section)  furnished 
to  an  individual  who  (at  the  time  the 
item  or  service  is  furnished)  is  under  the 
plan  of  care  of  a  home  health  agency, 
payment  shall  be  made  to  the  agency 
(without  regard  to  whether  or  not  the 
item  or  service  was  furnished  by  the 
agency,  by  others  under  arrangement 
with  them  made  by  the  agency,  or  when 
any  other  contracting  or  consulting 
arrangement,  or  otherwise)." 

Moreover,  there  will  be  separate 
payment  for  DME  items  and  services 
provided  under  the  home  health  benefit, 
which  are  under  the  DME  fee  schedule. 
As  discussed  previously,  under  the 
HHA  PPS,  DME  covered  as  a  home 
health  service  as  part  of  the  Medicare 
home  health  benefit  will  continue  to  be 
paid  under  the  DME  fee  schedule  and 
will  also  be  excluded  from  the 


consolidated  billing  requirements.  In 
addition  to  the  prospective  payment 
amount  for  home  health  services  a 
separate  payment  amount  will  be  made 
for  DME  currently  covered  as  a  home 
health  service  under  the  PPS. 

3.  Types  of  Services  That  Are  Subject  to 
the  Provision  ,     . 

Under  the  consolidated  billing 
requirement,  we  require  that  the  HHA 
must  submit  all  Medicare  claims  for  all 
home  health  services  included  in 
section  1861(m)  of  the  Act  (including 
medical  supplies  described  in  section 
1861(m)(5))  of  the  Act,  but  excluding 
DME  to  the  extent  provided  for  in  such 
section),  while  the  beneficiary  is  under 
the  home  health  plan  of  care  established 
by  a  physician  and  eligible  for  the  home 
health  benefit.  The  home  health  services 
included  in  consolidated  billing  are: 

•  Part-time  or  intermittent  skilled 
nursing  care. 

•  Part-time  or  intermittent  home 
health  aide  services. 

•  Physical  therapy. 

•  Speech-language  pathology. 

•  Occupational  therapy,  medical 
social  services. 
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•  Routine  and  nonroutine  medical 
supplies. 

•  A  covered  osteoporosis  drug  (as 
defined  in  section  1861(kk)  of  the  Act- 
(not  paid  under  PPS  rate,  see 
1833(a)(2)(A)).  but  excluding  other 
drugs  and  biologicals). 

•  Medical  services  provided  by  an 
intern  or  resident-  in-training  of  the 
hospital,  under  an  approved  teaching 
program  of  the  hospital  in  the  case  of  an 
HHA  that  is  affiliated  or  under  common 
control  with  a  hospital. 

•  Services  at  hospitals,  SNFs,  or 
rehabilitation  centers  when  they  involve 
equipment  too  cumbersome  to  bring  to 
the  home. 

4.  Effects  of  This  Provision 

HHAs  will  no  longer  be  able  to 
"unbundle"  services  to  an  outside 
supplier  that  can  then  submit  a  separate 
bill  directly  to  the  Part  B  carrier. 
Instead,  the  HHA  itself  will  have  to 
furnish  the  home  health  services  (except 
DME)  either  directly  or  under  an 
arrangement  with  an  outside  supplier  in 
which  the  HHA  itself,  rather  than  the 
supplier,  bills  Medicare.  With  the 
exception  of  DME,  the  outside  supplier 
must  look  to  the  HHA  rather  than  to 
Medicare  Part  B  for  payment. 
Beneficiaries  receiving  DME  prior  to 
establishment  of  a  home  health  plan  of 
care,  can  continue  the  relationship  with 
that  same  DME  supplier.  The 
consolidated  billing  requirement 
eliminates  the  potentijd  for  duplicative 
billings  for  the  same  services  to  the 
RHHI  by  the  HHA  and  to  the  Part  B 
carrier  by  an  outside  supplier.  All 
covered  home  health  services  listed  in 
section  1861(m)  of  the  Act,  (including 
medical  supplies  described  in  section 
1861(m)(5)  of  the  Act,  but  excluding 
DME  to  the  extent  provided  in  such 
section)  ordered  in  the  patient's  plan  of 
care  must  be  billed  by  the  HHA. 

As  discussed  in  the  proposed  rule 
published  on  October  28.  1999,  the 
responsibility  for  consolidated  billing 
moves  to  the  transfer  HHA.  The 
consolidated  billing  requirement 
enhances  the  HHA's  capacity  to  meet  its 
existing  responsibility  to  oversee  and 
coordinate  the  Medicare-  covered  home 
health  services  that  each  of  its  patients 
receives. 

Consistent  with  SNF  PPS 
consolidated  billing,  the  beneficiary 
exercises  his  or  her  freedom  of  choice 
for  the  entire  home  health  benefit  of 
services  listed  in  section  1861(m)  of  the 
Act,  including  medical  supplies 
described  in  section  1861(m)(5)  of  the 
Act,  but  excluding  DME  as  a  home 
health  service  by  choosing  the  HHA. 
Once  a  home  health  patient  chooses  a 
particular  HHA,  he  or  she  has  clearly 


exercised  freedom  of  choice  with 
respect  to  all  items  and  services 
included  within  the  scope  of  the 
Medicare  home  health  benefit  (except 
DME).  The  HHA's  consolidated  billing 
role  supersedes  all  other  billing 
situations  the  beneficiary  may  wish  to 
establish  for  home  health  services 
covered  under  the  scope  of  the  home 
health  benefit  during  the  certified 
episode. 

Current  law  is  silent  regarding  the 
specific  terms  of  an  HHA's  payment  to 
an  outside  supplier,  and  does  not 
authorize  the  Medicare  program  to 
impose  any  requirements  in  this  regard. 
We  remain  concerned,  however,  over 
the  potential  for  the  provision  of 
unnecessary  services,  and  will  continue 
to  evaluate  approaches  addressing  this 
concern.  One  appropriate  way  to 
address  any  abusive  practices  would  be 
through  more  vigorous  enforcement  of 
existing  statutes  and  regulations  (such 
as  medical  review  procedures). 
Furthermore,  since  under  current  law, 
an  HHA's  relationship  with  its  supplier 
is  essentially  a  private  contractual 
matter,  the  terms  of  the  supplier's 
payment  by  the  HHA  must  be  arrived 
through  direct  negotiations  between  the 
two  parties  themselves.  Accordingly,  we 
believe  that  the  most  effective  way  for 
a  supplier  to  address  any  concerns  that 
it  may  have  about  the  adequacy  or 
timeliness  of  the  HHA's  payment  would 
be  for  the  supplier  to  ensure  that  any 
terms  to  which  it  agrees  in  such 
negotiations  satisfactorily  address  those 
concerns.  Finally,  we  note  that  matters 
relating  to  the  enforcement  of  the 
statutory  anti-kickback  provisions  lie 
exclusively  within  the  purview  of  the 
Office  of  the  Inspector  General,  and  any 
questions  or  concerns  in  this  area 
should  be  directed  to  the  attention  of 
that  agency. 

5 .  Effective  Date  for  Consolidated 
Billing 

The  effective  date  for  consolidated 
billing  is  October  1,  2000. 

V.  Provisions  of  the  Final  Rule 

We  are  adopting  the  provisions  of  the 
proposed  rule  with  the  following 
revisions: 

Section  409.43 

We  revised  paragraph  (c)  to  clarify 
that  the  request  for  anticipated  payment 
for  the  initial  percentage  payment  is  not 
a  Medicare  claim  under  the  Act  and 
subject  to  the  requirement  that  the 
physician  sign  the  plan  of  care  before 
the  HHA  bills  for  the  initial  percentage 
payment.  The  request  for  anticipated 
payment  for  the  initial  percentage 
episode  payment  may  be  based  on 


verbal  orders  that  are  copied  into  the 
plan  of  care  with  the  plan  of  care  being 
immediately  submitted  to  the  physician. 
However,  the  requests  for  anticipated 
payments  may  be  modified  or  withheld 
in  order  to  protect  Medicare  program 
integrity.  However,  the  final  percentage 
payment  is  a  claim  subject  to  the  current 
physician  signature  requirements.  We 
revised  current  paragraph  (c)  governing 
physician  signature  of  the  plan  of  care. 
Specifically,  paragraph  (c)(1)  of  this 
section  specifies,  "If  the  physician 
signed  plan  of  care  is  not  available,  the 
request  for  anticipated  payment  of  the 
initial  percentage  payment  must  be 
based  on — 

•  A  physician's  verbal  order  that — 
++  Is  recorded  in  the  plan  of  care; 
++  Includes  a  description  of  the 

patient's  condition  and  the  services  to 
be  provided  by  the  home  health  agency; 

++  Includes  an  attestation  (relating  to 
the  physician's  orders  and  the  date 
received)  signed  and  dated  by  the 
registered  nurse  or  qualified  therapist 
(as  defined  in  42  CFT(  484.4)  responsible 
for  furnishing  or  supervising  the 
ordered  service  in  the  plan  of  care;  and 

-n-  Is  copied  into  the  plan  of  care  and 
the  plan  of  care  is  immediately 
submitted  to  the  physician;  or 

•  A  referral  prescribing  detailed 
orders  for  the  services  to  be  provided 
that  is  signed  and  dated  by  a 
physician." 

In  paragraph  (c)(2)  of  this  section,  we 
specify  that  "HCF.^  has  the  authority  to 
reduce  or  disapprove  requests  for 
anticipated  payments  in  situations 
when  protecting  Medicare  program 
integrity  warrants  this  action  Since  the 
request  for  anticipated  paynnent  is  based 
on  verbal  orders  as  specified  in 
paragraphs  (c)(l)(i)  and/or  a  prescribing 
referral  as  specified  in  (c)(l)(ii)  of  this 
section  and  is  not  a  Medicare  claim  for 
purposes  of  the  Act  (although  it  is  a 
"claim"  for  purposes  of  Federal,  civil, 
criminal,  and  administrative  law 
enforcement  authorities,  including  but 
not  limited  to  the  Civil  Monetary 
Penalties  Law  (as  defined  in  42  U.S.C. 
1320a-7a  (i)  (2)),  the  Civil  False  Claims 
Act  (as  defined  in  31  U.S.C.  3729(c)), 
and  the  Criminal  False  Claims  Act  (18 
U.S.C.  287)),  the  request  for  anticipated 
payment  will  be  canceled  and  recovered 
unless  the  claim  is  submitted  within  the 
greater  of  60  days  from  the  end  of  the 
episode  or  60  days  from  the  issuance  of 
the  request  for  anticipated  payment." 

Paragraph  (c)(3)  of  this  section 
specifies  that  "The  plan  of  care  must  be 
signed  and  dated — 

•  By  a  physician  as  described  who 
meets  the  certification  and 
recertification  requirements  of  §424.22 
of  this  chapter  and; 
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•  Before  the  claim  for  each  episode 
for  services  is  submitted  for  the  final 
percentage  payment." 

Paragraph  (c)(4)  of  this  section 
specifies  that  "Any  changes  in  the  plan 
must  be  signed  and  dated  by  a 
physician." 

Section  409.43 

We  revised  the  paragraph  (e)  of  this 
section  to  clarify  that  the  plan  of  care 
must  be  reviewed  by  the  physician  at 
least  every  60  days  or  more  frequenUy 
when  there  is  a  beneficiary  elected 
transfer,  significant  change  in  condition, 
or  discharge  and  retiu-n  to  the  same 
HHA  during  the  same  60-day  episode. 

We  also  made  a  conforming  change  in 
paragraph  (f)  of  this  section  regarding 
the  termination  of  the  plan  of  care  by 
replacing  "62-day"  with  "60-day."  We 
amended  this  paragraph  to  specify  that 
if  specific  services  are  not  provided  to 
the  beneficiary  at  least  once  every  60- 
days.  the  plan  of  care  is  terminated 
unless  the  physician  documents  that  the 
interval  without  this  care  is  appropriate 
to  the  treatment  of  the  beneficiary's 
condition. 

Sections  409.100(a)(2),  410.150(b)(19), 
and411.15(q) 

We  revised  the  regulations  at 
§§  409.100(a)(2),  410.150(b)(19),  and 
411.15(q)  to  conform  to  the  BBRA 
revisions  that  eliminate  DME  from  the 
consolidated  billing  requirements. 

Section  413.64 

We  revised  §  413.1(h)  to  clarify  that 
durable  medical  equipment  and  the 
covered  osteoporosis  drug  as  defined  in 
section  1861(m)  of  the  Act  are  not 
included  in  the  HHA  PPS  rate. 

We  deleted  §413. 64(h)(2)(iv).  This 
corresponds  to  oui  revision  in  the 
proposed  rule  to  remove  Part  A  and  Part 
B  home  health  services  from 
§  41 3, 64(h)(1).  PIP  is  eliminated  for 
home  health  services  upon 
implementation  of  PPS. 

Section  424.22 

We  are  not  adopting  proposed 
paragraph  (a)(l)(v)  that  would  have 
required  the  physician  to  certify  the 
correct  HHRG. 

Section  484.1(a) 

We  amended  this  section  by  adding  a 
new  paragraph  (3)  to  include  the 
provision  under  the  Act  that  provides 
the  basis  for  establishing  the  new 
prospective  payment  system  for  home 
health  services  covered  under  Medicare. 

Section  484.18 

We  revised  the  paragraph  (b)  to  clarify 
that  the  plan  of  care  must  be  reviewed 


by  the  physician  at  least  every  60  days 
or  more  frequently  when  there  is  a 
beneficiary  elected  transfer,  significant 
change  in  condition,  or  discharge  and 
return  to  the  same  HHA  during  the  same 
60-day  episode. 

Section  484.55 

We  revised  paragraph  (d)(1)  to  specify 
that  the  update  to  the  comprehensive 
assessment  is  required  the  last  five  days 
of  every  60  days  beginning  with  the  start 
of  care  date  miless  there  is  an  applicable 
payment  adjustment.  This  clarification 
parallels  the  current  OASIS 
requirements  governing  the  timeframe 
of  the  update. 

Section  484.202 

We  amended  this  section  by  removing 
the  term  "clinical  model"  from  the  list 
of  definitions  because  we  did  not  use 
the  term  in  this  subpart. 

Section  484.205 

We  revised  paragraph  (a)(1)  and  (b)  to 
clarify  that  the  PPS  payments  are  based 
on  a  predetermined  rate  for  a  home 
health  service  previously  paid  on  a 
reasonable  cost  basis  and  that  the 
osteoporosis  drug  covered  under  the 
home  health  benefit  is  the  only  home 
health  service  listed  in  section  1861(m) 
of  the  Act  that  continues  to  be  paid  on 
a  reasonable  cost  basis  under  PPS.  The 
revised  language  will  read,  "The 
national  60-day  episode  payment 
represents  payment  in  full  for  all  costs 
associated  with  furnishing  a  home 
health  service  paid  on  a  reasonable  cost 
basis  (except  the  osteoporosis  drug 
listed  in  section  1861(m)  of  the  Act  as 
defined  in  section  1861(kk)  of  the  Act) 
as  of  Augusts,  1997  *   *   *" 

We  also  clarify  in  paragraph  (b)  that 
all  payments  under  this  system  must  be 
subject  to  a  medical  review  adjustment 
reflecting  beneficiary  eligibility,  medical 
necessity  determinations,  and  the  HHRG 
assignment. 

We  added  paragraphs  (b)(1)  and  (b)(2) 
that  provides  for  the  requirements 
governing  the  final  split  percentage 
payment  approach.  New  paragraph 
(b)(1)  governs  the  split  percentage 
payment  approach  for  initial  episodes. 
The  initial  percentage  payment  for 
initial  episodes  is  paid  at  60  percent  of 
the  case-mix  and  wage  adjusted  60  day 
episode  rate.  The  residual  final  payment 
for  initial  episodes  is  paid  at  40  percent 
of  the  case-mix  and  wage  adjusted  60 
day  episode  rate.  New  paragraph  (b)(2) 
governs  the  split  percentage  payment 
approach  for  subsequent  episodes.  The 
initial  percentage  payment  for 
subsequent  episodes  is  paid  at  50 
percent  of  the  case-mix  and  wage 
adjusted  60  day  episode  rate.  The 


residual  final  payment  for  subsequent 
episodes  is  paid  at  50  percent  of  the 
case-mix  and  wage  adjusted  60  day 
episode  rate. 

We  revised  paragraph  (d)  of  this 
section  to  clarify  that  PEP  adjustments 
do  not  apply  in  situations  of  transfer 
among  HHAs  of  common  ownership  as 
defined  in  §424.22.  Those  situations 
would  be  considered  services  provided 
under  arrangement  on  behalf  of  the 
originating  HHA  by  the  receiving  HHA 
with  the  common  ownership  interest  for 
the  balance  of  the  60-day  episode.  The 
common  owTiership  exception  to  the 
transfer  PEP  adjustment  does  not  apply 
if  the  beneficiary  moves  to  a  different 
MSA  or  Non-MSA  during  the  60-day 
episode  before  the  transfer  to  the 
receiving  HHA.  The  transferring  HHA  in 
situations  of  transfers  among  HHAs  of 
common  ownership  not  only  serves  as 
a  billing  agent,  but  must  also  exercise 
professional  responsibility  over  the 
arranged-for  services  in  order  for 
services  provided  for  under 
arrangements  to  be  paid. 

Section  484.215 

We  renamed  the  heading  of  section 
484.215  to  clarify  that  the  calculation 
reflects  the  initial  establishment  of  the 
PPS  rates.  Section  484.215  has  been 
revised  to  read  "Initial  establishment  of 
the  calculation  of  the  national  60-day 
episode  payment."  We  revised 
paragraph  (d)(4)  to  reflect  the  amounts 
that  are  added  to  the  nonstandardized 
episode  amount  for  the  OASIS 
adjustment  for  the  one  time 
implementation  costs  associated  with 
assessment  scheduling  form  changes 
and  amounts  for  Part  B  therapies  that 
could  have  been  imbundled  to  Part  B 
prior  to  PPS  implementation. 

Section  424.220 

We  revised  §  484.220  to  specify  that 
HCFA  adjusts  the  national  60-day 
episode  payment  rate  to  account  for 
geographic  differences  in  wage  levels 
using  an  appropriate  wage  index  based 
on  the  site  of  the  service  for  the 
beneficiary. 

Section  484.225(c) 

We  revised  paragraph  (c)  to  reflect 
that  for  each  of  FYs  2002  and  2003  the 
rates  are  updated  by  the  applicable 
home  health  market  basket  minus  1.1 
percentage  points. 

Section  484.230 

We  revised  the  language  in  this 
section  to  reflect  the  higher  per-visit 
amoimts  that  will  be  used  to  calculate 
the  LUPA  payments.  The  amounts  will 
be  referred  to  as  national  per-visit 
amounts.  We  also  clarified  that  the  wage 
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index  are  based  on  the  site  of  service  for 
the  beneficiary. 

Section  484.235 

We  revised  paragraph  (b)  to  reflect  the 
use  of  billable  visit  dates  as  the  defining 
points  for  the  PEP  adjustment.  The 
following  phrase  will  be  added  to  the 
end  of  the  sentence,  "*   *  *  based  on 
the  first  billable  visit  date  through  and 
including  the  last  billable  visit  date." 

Section  484.237 

We  revised  paragraphs  (b)(1)  and 
(b)(2)  governing  the  SCIC  adjustment  to 
reflect  the  use  of  billable  visit  dates  to 
define  the  span  of  days  used  to  calculate 
the  proportional  payments  both  before 
and  after  a  patient  experiences  a 
significant  change  in  condition.  In 
§§  484.237(b)(1)  and  (b)(2)  we  inserted 
the  phrase  "(the  first  billable  visit  date 
through  and  including  the  last  billable 
visit  date)"  after  the  phrase  "span  of 
days." 

Section  484.240 

We  revised  paragraph  (d)  to  reflect  the 
higher  per-  visit  amounts  that  will  be 
used  to  calculate  the  imputed  costs  for 
each  episode  for  outlier  payment 
determination.  The  amoimts  are  referred 
to  as  national  per-visit  amounts. 

Section  484.245 

We  added  new  §484.245  that  sets 
forth  the  processes  involving 
accelerated  payment  requests  by  an 
HHA  imder  PPS  if  there  is  a  delay  by 
the  intermediary  in  making  payment. 

VI.  Collection  of  Infonnation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  0MB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  infonnation 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

However,  the  requirements 
summarized  below  are  ciurently 


approved  as  indicated  by  the 
appropriate  0MB  control  number. 

Section  409.43    Plan  of  Care 
Requirements 

Section  409.43(c)  states  that  a  plan  of 
care  must  be  signed  and  dated  by  a 
physician  and  meets  the  certification 
and  recertification  requirements  of 
§  424.22  of  this  chapter,  before  the 
episode  claim  for  services  is  submitted 
for  the  final  percentage  payment.  This 
provision  also  states  that  any  changes  in 
the  plan  must  be  signed  and  dated  by 
the  physician.  The  requirements  and 
burden  associated  with  the  plan  of  care 
are  currently  approved  under  0MB 
control  numbers  0938-0357,  with  a 
current  expiration  date  of  11/30/2000, 
0938-0760  with  a  current  expiration 
date  of  09/30/2000,  and  0938-0761  with 
a  current  expiration  date  of  09/30/2000. 

Section  409.43(e)  states  that  a  plan  of 
care  must  be  reviewed,  signed,  and 
dated  by  the  physician  who  reviews  the 
plan  of  Ccire  (as  specified  in 
§  409.42(b))in  consultation  with  agency 
professional  personnel  at  least  every  60 
days.  The  requirements  and  burden 
associated  with  the  plan  of  care  are 
ciurently  approved  under  0MB  control 
niunbers  0938-0357,  with  a  current 
expiration  date  of  11/30/2000,  0938- 
0760  with  a  current  expiration  date  of 
09/30/2000,  and  0938-0761  with  a 
current  expiration  date  of  09/30/2000. 

Section  424.22    Requirements  for  Home 
Health  Services 

Section  424.22(b)  states  that  a 
recertification  is  required  at  least  every 
60  days,  preferably  at  the  time  the  plan 
is  reviewed,  and  must  be  signed  by  the 
physician  who  reviews  the  plan  of  care. 
The  requirements  and  burden  associated 
with  the  plan  of  care  are  currently 
approved  under  0MB  control  niunbers 
0938-0357,  with  a  current  expiration 
date  of  11/30/2000.  0938-0760  with  a 
current  expiration  date  of  09/30/2000, 
and  0938-0761  with  a  current 
expiration  date  of  09/30/2000. 

Section  484.55    Comprebdnsive 
Assessment  of  Patients 

Section  484.55  states  that  an  HHA 
must  update  the  comprehensive 
assessment  by  completing  the 
appropriate  OASIS  schedule  the  last 
five  days  of  every  60  days  beginning 
with  the  start  of  care  date  unless  there 
is  a  PEP  adjustment  or  SCIC  adjustment. 
The  new  requirement  replaces  the 
current  language  regarding  "every 
second  calendar  month"  with  every  60 
days."  The  requirements  and  burden 
associated  with  the  plan  of  care  are 
currently  approved  under  0MB  control 
numbers  0938-0357,  with  a  current 


expiration  date  of  11/30/2000,  0938- 
0760  with  a  current  expiration  date  of 
09/30/2000,  and  0938-0761  with  a 
current  expiration  date  of  09/30/2000. 

Section  484.250    Patient  Assessment 
Data. 

Section  484.250  states  that  an  HHA 
must  submit  OASIS  data  to  HCFA  as 
described  at  §  484.55(b)(1)  and  (d)(1)  to 
administer  the  payment  rate 
methodologies  described  in  §§484.215, 
484.230,  484.235,  and  484.237.  The 
requirements  and  burden  associated 
with  the  plan  of  care  are  currently 
approved  under  OMB  control  numbers 
0938-0357,  with  a  current  expiration 
date  of  11/30/2000,  0938-0760  with  a 
current  expiration  date  of  09/30/2000, 
and  0938-0761  with  a  current 
expiration  date  of  09/30/2000. 

VII.  Regulatory  Impact  Analysis 

Section  804(2)  of  title  5,  United  States 
Code  (as  added  by  section  251  of  Public 
Law  104-121),  specifies  that  a  "major 
rule"  is  any  rule  that  the  Office  of 
Management  and  Budget  finds  is  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  iimovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  and 
export  markets. 

We  estimate,  based  on  a  simulation 
model,  that  the  redistributional  effects 
on  HHAs  participating  in  the  Medicare 
program  associated  with  this  final  rule 
would  remge  from  a  positive  $428 
million  for  freestanding  not-for-profit 
agencies  to  a  negative  $363  million  for 
freestanding  for-profit  agencies  in  FY 
2001.  Therefore,  this  rule,  is  a  major 
rule  as  defined  in  Title  5,  United  States 
Code,  section  804(2). 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866,  the  Unfunded  Mandates 
Reform  Act  of  1995,  (Public  Law  104- 
4),  and  the  Regulatory  Flexibility  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
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major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  Section  1895(b)(3){A){i)  of  the 
Act  requires  that  the  total  amounts 
payable  under  the  HHA  PPS  be  equal  to 
the  total  amount  that  would  have  been 
paid  if  this  system  had  not  been  in 
effect.  Section  302  of  the  BBRA  amends 
section  1895(b){3)(A)(ii)  of  the  Act  and 
delays  the  application  of  a  15  percent 
reduction  in  HHA  PPS  payment 
amounts  until  1  year  after  its 
implementation.  Section  306  of  the 
BBR.A  amends  section  1895(b)(3)(B){ii) 
of  the  Act  to  require  the  standard 
prospective  payment  amounts  to  be 
increased  by  a  factor  equal  to  the  home 
health  market  basket  minus  1.1 
percentage  points  for  each  of  FYs  2002 
and  2003.  In  addition,  for  subsequent 
fiscal  years,  the  law  requires  the  rates  to 
be  increased  by  the  applicable  home 
health  market  basket  index  change. 
Thus,  subject  to  these  adjustments,  the 
statutory  construction  of  this  final  rule 
IS  budget  neutral.  However,  we  are 
aware  that  there  would  be  a  number  of 
'ireanizational  accommodations  that 
must  be  made  by  HR.-\s  in  order  to  make 
the  transition  from  the  cost-based/ 
interim  payment  system  environment  to 
a  prospective  payment  environment  that 
would  result  in  costs  to  these  entities. 
On  that  basis,  we  are  preparing  this  RIA, 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
:hat  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  an  expenditure 
bv  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
Si 00  million  in  any  given  year.  We 
believe  that  the  costs  associated  with 
this  final  rule  that  apply  to  these 
go\  emmental  sectors  would  fall  below 
this  threshold.  Therefore,  the  law  does 
not  apply  and  we  have  not  prepared  an 
assessment  of  anticipated  costs  and 
benefits  of  this  final  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulator,-  relief  of  small 
businesses  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
governmental  agencies.  Most  HHAs  are 
considered  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

Table  10  illustrates  the  distribution  of 
HHAs  bv  provider  type  participating  in 
Medicare  as  of  March  16,  2000 

Table  10.— Number  of  HHAs  by 
Provider  Type 


HHA  Provider  Type 


Table  10.— Number  of  HHAs  by 
Provider  Type 


HHA  Provider  Type 


Combination  of  Government  &  Vol- 
untary  

Official  Healtfi  Agency  

Rehabilitation  Facility  Based  

Hospital  Based  

Skilled  Nursing  Facility  Based 

Other 


Total 


Number 
of  HHAs 


35 

910 

0 

2,278 

161 

3,801 


7,636 


Number 
of  HHAs 


Visiting  Nurse  Association 


451 


Source:  HGFA — On  Line  Survey  Certifi- 
cation and  Reporting  System  Standard  Report 
10— March  16,  2000. 

The  following  RIA/RFA  analysis, 
together  with  the  rest  of  this  preamble, 
explains  the  rationale  for  and  purposes 
of  this  final  rule. 

A.  Background 

This  final  rule  establishes 
requirements  for  the  new  prospective 
payment  system  for  home  health 
agencies  as  required  by  section  4603  of 
the  Balanced  Budget  Act  of  1997,  as 
amended  by  section  5101  of  OCESAA 
and  sections  302,  305,  and  306  of  BBRA. 
The  requirements  include  the 
implementation  of  a  prospective 
payment  system  for  home  health 
agencies  and  a  number  of  other  related 
changes.  The  prospective  payment 
system  described  in  this  rule  would 
replace  the  retrospective  reasonable 
cost-based  system. currently  used  by 
Medicare  for  the  payment  of  home 
health  services  under  Part  A  and  Part  B. 
This  final  rule  sets  forth  a  prospective 
payment  system  for  all  costs  of  home 
health  services  under  section  1895  of 
the  Act. 

B.  Revisions  to  the  Proposed  Rule 

Below  are  listed  a  number  of  the 
significant  changes  to  the  proposed  rule 
that  are  reflected  in  the  final  rule. 

Section  409.100 

Section  305  of  the  BBRA  excludes 
DME  covered  as  a  home  health  service 
from  the  consolidated  billing 
requirements.  Specifically,  the  law 
requires,  "in  the  case  of  home  health 
services  (including  medical  supplies 
described  in  section  186l(m){5),  but 
excluding  durable  medical  equipment  to 
the  extent  provided  for  in  such  section) 
furnished  to  an  individual  who  (at  the 
time  the  item  or  service  is  furnished)  is 
under  the  plan  of  care  of  a  home  health 
agency,  payment  shall  be  made  to  the 
agency  (without  regard  to  whether  or 
not  the  item  or  service  was  furnished  by 
the  agency,  by  others  under  arrangement 
with  them  made  by  the  agency,  or  when 


any  other  contracting  or  consulting 
arrangement,  or  otherwise)." 

However,  under  HHA  PPS  there  is  a 
separate  payment  for  DME  items  and 
serv^ices  currently  provided  as  a  home 
health  service  and  paid  under  the  DME 
fee  schedule.  As  discussed  earlier, 
\mder  the  HHA  PPS,  DME  covered  as  a 
home  health  service  as  part  of  the 
Medicare  home  health  benefit  will 
continue  to  be  paid  under  the  DME  fee 
schedule.  Further,  in  accordance  with 
the  statue,  as  amended  by  section  305  of 
BBRA,  DME  is  also  excluded  from  the 
consolidated  billing  requirements.  A 
separate  payment  amount  in  addition  to 
the  prospective  payment  amount  for 
home  health  services  will  be  made  for 
DME  currently  covered  as  a  home  health 
service  under  the  PPS. 

HHAs  will  no  longer  be  able  to 
"imbundle"  home  health  services  (other 
than  DME)  to  an  outside  supplier  that 
can  then  submit  a  separate  bill  directly 
to  the  Part  B  carrier  or  DMERC.  Instead, 
the  HHA  itself  will  have  to  furnish  the 
home  health  services  (except  DME) 
either  directly  or  under  an  arrangement 
with  an  outside  supplier  in  which  the 
HHA  itself,  rather  than  the  supplier, 
bills  Medicare.  The  outside  supplier 
must  look  to  the  HHA  rather  than  to 
Medicare  Part  B  for  payment,  except  in 
the  case  of  DME.  Beneficiaries  receiving 
DME  prior  to  establishment  of  a  home 
health  plan  of  care  can  continue  the 
relationship  with  that  same  DME 
supplier.  The  consolidated  billing 
requirement  eliminates  the  potential  for 
duplicative  billings  for  the  same 
services  to  the  RHHI  by  the  HHA  and  to 
the  Part  B  carrier  by  an  outside  supplier. 
All  covered  home  health  services  listed 
in  section  1861  (m)  (including  medical 
supplies  described  in  section 
1861(m)(5),  but  excluding  DME  to  the 
extent  provided  in  such  section)  of  the 
Act  imder  a  plan  of  care  must  be  billed 
by  the  HHA. 

Section  484.205 

•  We  revised  paragraph  (a)(1)  and  (b) 
to  clarify  that  the  osteoporosis  drug 
covered  imder  the  home  health  benefit 
is  the  only  home  health  service  listed  in 
section  1861{m)  of  the  Act  that 
continues  to  be  paid  on  a  reasonable 
cost  basis  imder  PPS. 

•  We  added  paragraphs  (b)(1)  and 
(b)(2)  that  provides  for  the  requirements 
governing  the  final  split  percentage 
payment  approach.  New  paragraph 
(b)(1)  governs  the  split  percentage 
payment  approach  for  initial  episodes. 
The  initial  percentage  payment  for 
initial  episodes  is  paid  at  60  percent  of 
the  case-mix  and  wage  adjusted  60  day 
episode  rate.  The  residual  final  payment 
for  initial  episodes  is  paid  at  40  percent 
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of  the  case-mix  and  wage  adjusted  60 
day  episode  rate.  New  paragraph  (b)(2) 
governs  the  split  percentage  payment 
approach  for  subsequent  episodes.  The 
initial  percentage  payment  for 
subsequent  episodes  is  paid  at  50 
percent  of  the  case-mix  and  wage 
adjusted  60  day  episode  rate.  The 
residual  final  payment  for  subsequent 
episodes  is  paid  at  50  percent  of  the 
case-mix  and  wage  adjusted  60  day 
episode  rate. 

Section  484.215 

We  revised  paragraph  (d)(4)  to  reflect 
the  amounts  that  are  added  to  the 
nonstandardized  episode  amount  for  the 
OASIS  adjustment  for  the  one  time 
implementation  costs  associated  with 
assessment  scheduling  form  changes 
and  amounts  for  Part  B  therapies  that 
could  have  been  unbimdled  to  Part  B 
prior  to  PPS  implementation. 

Section  484.225 

We  revised  paragraph  (c)  to  reflect 
that  for  each  of  FYs  2002  and  2003  the 
rates  are  updated  by  the  applicable 
home  health  market  basket  minus  1.1 
percentage  points. 

Section  484.230 

We  revised  the  language  in  this 
section  to  reflect  the  higher  per-visit 
amounts  that  will  be  used  to  calculate 
the  LUPA  payments. 


Section  484.235 

We  revised  paragraph  (b)  to  reflect  the 
use  of  billable  visit  dates  as  the  defining 
points  for  the  PEP  adjustment. 

Section  484.237 

We  revised  paragraphs  (b)(1)  and 
(b)(2)  governing  the  SCIC  adjustment  to 
reflect  the  use  of  billable  visit  dates  to 
define  the  span  of  days  used  to  calculate 
the  proportional  payments  both  before 
and  after  a  patient  experiences  a 
significant  change  in  condition. 

Section  484.240 

We  revised  paragraph  (d)  to  reflect  the 
higher  per-visit  amoimts  that  will  be 
used  to  calculate  the  imputed  costs  for 
each  episode  for  outlier  payment 
determination. 

C.  Effects  of  This  Final  Rule 

Section  1895(b)(3)(A)(i)  of  the  Act 
requires  the  computation  of  a  standard 
prospective  payment  amount  to  be 
initially  based  on  the  most  recent 
audited  cost-report  data  available  to  the 
Secretary.  In  accordance  with  this 
section  of  the  Act,  the  primary  data 
source  in  developing  the  cost  basis  for 
the  60-day  episode  payments  was  the 
audited  cost-  report  sample  of  HHAs 
whose  cost  reporting  periods  ended  in 
fiscal  year  1997  (that  is,  ending  on  or 
after  October  1,  1996  through  September 
30,  1997).  We  also  adopted  the  most 
current  complete  utilization  data 
available  fi'om  1998. 


Table  1 1  below  illustrates  the 
proportion  of  HHAs  that  are  likely  to  be 
affected.  This  table  reflects  how 
agencies  would  be  paid  under  PPS 
versus  how  they  would  be  paid  under 
IPS.  The  limits  luider  IPS  were 
determined  by  updating  the  per-visit 
limits  in  effect  for  FY  2000  by  the 
market  basket  minus  1.1  percent  and 
updating  each  agency's  per-beneficiary 
cap  for  FY  2000  by  this  same 
percentage.  For  each  agency  in  the 
audited  cost  report  data  set,  we  updated 
their  costs  from  FY  1997  to  FY  2001  by 
our  best  estimate  of  HHA  cost  increases 
during  this  period.  We  then  compared 
each  agency's  FY  2001  costs  to  the  IPS 
limits  to  determine  their  EPS  payment  in 
FY  2001.  To  determine  each  agency's 
payment  under  PPS,  we  translated  the 
cost  report  data  into  60-day  episodes 
and  used  the  average  case- mix  for 
urban/rural  and  provider  type  as  a 
proxy.  We  extrapolated  the  audited  cost 
report  data  to  reflect  the  total  Medicare 
HHA  distribution.  We  obtained  average 
case-mix  values  based  on  the  type  of 
provider  and  whether  the  HHA  was 
urban  or  rural  from  the  Abt  data  set.  We 
then  multiplied  the  agency's  expected 
number  of  episodes  in  FY  2001  by  the 
wage-adjusted  and  case-mix-  adjusted 
episode  payment  to  obtain  the  agency's 
expected  PPS  payment.  The  PPS 
payment  was  then  compared  to  the  IPS 
payment. 


Table  1 1  .—Impact  of  the  Home  Health  Prospective  Payment  Amounts  on  Home  Health  Agencies  by  Type  and 

Location  for  the  563  Audited  Cost  Report  Sample  Agencies 


Type  of  agency 

Percentage 
change  from 
IPS  to  PPS 

All  Aoencles        .     .                                   .                      

0.0 

By  Urtan/Rural  and  Provider  Type: 
Rural; 

Freestanding;  For-Profit  

t 

-7.50 

Governmental    i 

29.98 

Non-Profit  

13.28 

Provider  Based 

5.31 

Urtjan; 

Freestanding  For-Profit  

-14.25 

Governmental           

20.58 

Non-ProfIt  

18.89 

Provider  Based 

-2.50 

By  Provider  Type; 

Freestanding;  For-Profit 

-12.77 

Governmental       

26.50 

Non-Profit       

17.88 

Provider  Based  

-1.03 

By  Urban/Rural; 

Rural  Agencies       

5.94 

Urt)an  Agencies 

-0.08 

By  Region 

Midwest  States  

14.77 

Northeast  States 

15.37 

Southem  States    

-16.75 

Western  States 

17.84 
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Table  1 1  represents  the  projected 
effects  of  the  HHA  PPS  and  is  based  on 
the  563  providers  in  the  audited  cost- 
report  sample  weighted  to  the  national 
total  of  HHAs.  This  sample  has  been 
adjusted  by  the  most  recent  market 
basket  factors  to  reflect  the  expected 
cost  increases  occurring  between  the 
cost-reporting  periods  for  the  data 
contained  in  the  database  and 
September  30,  2001. 

This  impact  table  compares  the  effect 
on  categories  of  HHAs  in  moving  from 
the  IPS  payment  methodology  to  the 
PPS  payment  methodology.  These  cost 
limits  have  already  had  the  effect  of 
reducing  many  extremes  in  the  cost  of 
the  system;  therefore,  as  a  result  of  IPS, 
a  majority  of  HHA  providers  are 
ciurently  held  at  the  median  national 
cost  per-beneficiary  or  below.  It  should 
be  noted  that  HHAs  will  have  had  2  or 
more  years  experience  under  this 
system  before  PPS  implementation.  The 
effect  of  IPS  payment  restraint 
combined  with  the  improvements  in 
this  final  rule  have  significantly  reduced 
the  degree  of  variation  between 
providers  and  regions  as  well  as  the 
overall  impact  of  the  rule.  Because  we 
believe  it  was  important  that  the  impact 
tables  provide  the  most  accurate 
lepresentation  possible,  it  was  necessary 
for  us  to  use  the  data  set  drawn  upon 
from  the  audited  cost  report  file.  This 
file  of  course  is  nationally 
representative  and  these  data  become 
decreasingly  valid  when  divided  into 
smaller  geographic  areas.  Thus,  the 
lowest  level  of  analysis  we  could 
reasonably  provide  using  this  data  is  the 
four  census  regions.  Any  finer  level  of 
analysis  would  introduce  a  level  of 
statistical  error  that  we  believe  would  be 
unacceptable. 

Column  one  of  this  table  divides 
HHAs  by  a  number  of  characteristics 
including  provider  type,  region,  and 
urban  versus  rural  location.  For 
purposes  of  this  impact  table  four 
regions  have  been  defined:  Northeast, 
South.  Midwest,  and  West.  The 
Northeast  Region  consists  of 
Connecticut,  Massachusetts.  Maine, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Rhode 
Island.  Vermont,  and  the  Virgin  Islands. 
The  South  Region  consists  of  Alabama, 
Arkansas,  the  District  of  Columbia, 
Delaware,  Florida.  Georgia,  Kentucky, 
Louisiana,  Maryland,  Mississippi,  North 
Carolina,  Oklahoma.  South  Carolina, 
Tennessee,  Texas,  Virginia,  and  West 
Virginia.  The  Midwest  Region  consists 
of  Iowa.  Illinois.  Indiana,  Kansas, 
Michigan.  Minnesota,  Missouri,  North 
Dakota.  Nebraska,  Ohio,  South  Dakota, 
and  Wisconsin.  The  West  Region 
consists  of  Alaska,  Arizona,  California, 


Colorado,  Hawaii,  Idaho,  Montana,  New 
Mexico,  Nevada,  Oregon,  Utah, 
Washington,  and  Wyoming. 

Column  two  shows  the  percentage 
change  in  Medicare  payments  a 
particular  category  of  HHAs  would 
experience  in  moving  from  the  IPS 
payment  methodology  to  the  final  PPS 
payment  methodology.  Because  the 
statute  requires  aggregate  payments 
under  the  HHA  PPS  and  HHA  IPS 
payment  methodology  to  be  budget 
neutral,  the  effect  on  agencies  in  the 
aggregate  is  zero. 

Rural  freestanding  for-profit  HHAs 
experience  an  7.50  percent  decrease  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology.  Riual  freestanding 
governmental  HHAs  experience  an 
29.98  percent  increase  in  moving  from 
the  IPS  payment  methodology  to  the 
PPS  payment  methodology.  Rural 
freestanding  nonprofit  HHAs  experience 
an  13.28  percent  increase  in  moving 
from  the  IPS  payment  methodology  to 
the  PPS  payment  methodology.  Rm-al 
provider-based  HHAs,  in  the  aggregate, 
experience  an  5.31  percent  increase  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodologv'.  Riual  agencies,  in  the 
aggregate,  experience  an  5.94  percent 
increase  in  moving  from  the  IPS 
payment  methodology  to  the  PPS 
payment  methodology. 

Urban  freestanding  for-profit  HHAs 
experience  an  14.25  percent  decrease  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology.  Urban  freestanding 
governmental  HHAs  experience  an 
20.58  percent  increase  in  moving  from 
the  EPS  payment  methodology  to  the 
PPS  payment  methodology.  Urban 
freestanding  nonprofit  HHAs  experience 
an  18.89  percent  increase  in  moving 
from  the  IPS  payment  methodology  to 
the  PPS  payment  methodology.  Urban 
provider-based  HHAs,  in  the  aggregate, 
experience  an  2.50  percent  decrease  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology.  Urban  agencies,  in  the 
aggregate,  experience  an  0.08  percent 
decrease  in  moving  from  the  IPS 
payment  methodology  to  the  PPS 
payment  methodology. 

The  current  IPS  cost  limits  have  been 
criticized  as  providing  better  financial 
treatment  of  urban  providers  relative  to 
rural  providers.  The  HHA  PPS  system, 
which  is  based  on  patient 
characteristics,  tends  to  level  the 
playing  field;  thus,  rural  providers,  in 
general,  fare  relatively  better  than  lu-ban 
providers.  The  largest  impact  on  urban 
providers  is  in  the  urban  freestanding 
for-profit  category  where  it  can  be 


argued  that  historical  costs  have  been 
disproportionately  high  compared  to 
other  providers  for  reasons  unrelated  to 
the  relative  needs  of  the  patients  they 
serve. 

Freestanding  for-profit  HHAs,  in  the 
aggregate,  experience  an  12.77  percent 
decrease  in  moving  from  the  IPS 
payment  methodology  to  the  PPS 
payment  methodology.  Freestanding 
governmental  HHAs,  in  the  aggregate, 
experience  an  26.50  percent  increase  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology.  Freestanding  nonprofit 
HHAs,  in  the  aggregate,  experience  an 
17.88  percent  increase  in  moving  from 
the  IPS  payment  methodology  to  the 
PPS  payment  methodology.  Provider- 
based  HHAs,  in  the  aggregate, 
experience  an  1.03  percent  decrease  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology. 

It  should  be  noted  that  governmental 
providers  fare  relatively  better  imder  the 
HHA  PPS  system  than  other  types  of 
providers,  ia  part,  this  is  because  the 
HHA  PPS  system  is  driven  primarily  by 
the  needs  of  patients  rather  than 
utilization  incentives.  Thus, 
governmental  providers  are  less  affected 
by  the  IPS  payment  methodology 
because  their  costs  have  been 
historically  lower  and  visit  utilization 
per  episode  is  much  lower.  On  average, 
governmental  agencies  have  reported 
lower  average  costs  per  visit  as  well  as 
fewer  visits  per  episode.  It  should  be 
noted  that  this  category  of  HHAs 
accounts  for  only  3.8  percent  of  total 
home  health  expenditures  and, 
therefore,  the  large  increase  attributed  to 
them  has  little  impact  in  the  aggregate 
system  costs. 

Provider-based  agencies  historically 
tended  to  have,  as  a  group,  higher  per- 
visit  costs.  As  could  be  anticipated,  the 
payment  differential  reflected  in  this 
impact  table  for  provider-based  agencies 
is  in  a  negative  direction,  but  relatively 
modest,  probably  due  to  the  cost 
discipline  already  in  place  due  to  IPS. 

HHAs  in  the  Midwest  region 
experience  an  14.77  percent  increase  in 
moving  from  the  IPS  payment 
methodology  to  the  PPS  payment 
methodology.  HHAs  in  the  Northeast 
region  experience  an  15.37  percent 
increase  in  moving  from  the  IPS 
payment  methodology  to  the  PPS 
payment  methodology.  HHAs  in  the 
South  region  experience  an  16.75 
percent  decrease  in  moving  from  the  IPS 
payment  methodology  to  the  PPS 
payment  methodology.  HHAs  in  the 
West  region  experience  an  17.84  percent 
increase  in  moving  from  the  IPS 
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payment  methodology  to  the  PPS 
payment  methodology. 

We  would  have  preferred  to  provide 
an  impact  table  with  more  regions; 
however,  the  limitations  of  our  data 
prevented  us  from  obtaining  provider 
data  at  a  lower  level  than  the  four  major 
regions.  However,  this  regional 
breakdown  does  reflect  what  one  might 
expect  in  moving  from  our  current  IPS 
cost  limitations  payment  methodology 
to  a  national  PPS  payment  methodology. 
Medicare  payments  have  historically 
varied  by  region  without  regard  to  the 
relative  needs/conditions  of  patients; 
therefore,  that  region  that  had  the 
highest  unexplained  costs  for  home 
health  services  is  the  most  impacted 
area  (South  region).  In  contrast,  the 
Midwest,  Northeast,  and  West  regions 
fare  relatively  well  by  comparison.  It 
must  be  noted  that  in  a  payment 
methodology  system  that  is  legislatively 
required  to  achieve  budget  neutrality, 
any  effort  to  increase  payments  to  those 
regions  more  affected  by  a  national 
payment  system  necessarily  results  in  a 
reduction  of  payments  to  those  regions 
that  have  historically  restrained  costs 
imder  home  health. 

It  should  be  noted  that  to  the  degree 
that  agencies  respond  to  the  incentives 
of  the  prospective  payment  system  and 
apply  resources  commensurate  with  the 
measured  characteristics  of  their 
patients,  the  impacts  predicted  in  this 
model  will  further  be  reduced. 

D.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  not  prepared  a  ruiral  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  rule 
would  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 


governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  imder 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  this  final  rule  would  not  have 
substantial  direct  effects  on  the  rights, 
roles,  and  responsibilities  of  States. 

List  of  Subjects 

42  CFR  Part  409 

Health  faciUties,  Medicare. 

42  CFR  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

42  CFR  Part  484 

Health  facilities,  Health  professions. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  is 
amended  as  follows: 

PART  409— HOSPITAL  INSURANCE 
BENEFITS 

A.  Amend  part  409  as  set  forth  below: 

1 .  Revise  the  authority  citation  for 
part  409  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Amend  §409.43  as  follows: 

A.  Revise  paragraphs  (c)  and  (e). 

B.  Amend  paragraph  (f)  by  removing 
the  phrase  "62-day"  and  adding  in  its 
place  the  phrase  "60-day." 

§409.43     Plan  of  care  requirements 

*         *         *         *         « 

(c)  Physician  signature.  (1)  Request  for 
Anticipated  payment  signature 
requirements.  If  the  physician  signed 
plan  of  care  is  not  available  at  the  time 
the  HHA  requests  an  anticipated 
payment  of  the  initial  percentage 
prospective  payment  in  accordance  with 
§484.205,  the  request  for  the  anticipated 
payment  must  be  based  on — 

(i)  A  physician's  verbal  order  that — 

(A)  Is  recorded  in  the  plan  of  care; 

(B)  Includes  a  description  of  the 
patient's  condition  and  the  services  to 
be  provided  by  the  home  health  agency; 


(C)  Includes  an  attestation  (relating  to 
the  physician's  orders  and  the  date 
received)  signed  and  dated  by  the 
registered  nurse  or  qualified  therapist 
(as  defined  in  42  CFR  484.4)  responsible 
for  furnishing  or  supervising  the 
ordered  service  in  the  plan  of  care;  and 

(D)  Is  copied  into  the  plan  of  care  and 
the  plan  of  care  is  immediately 
submitted  to  the  physician;  or 

(ii)  A  referral  prescribing  detailed 
orders  for  the  services  to  be  rendered 
that  is  signed  and  dated  by  a  physician. 

(2)  Reduction  or  disapproval  of 
anticipated  payment  requests.  HCFA 
has  the  authority  to  reduce  or 
disapprove  requests  for  anticipated 
payments  in  situations  when  protecting 
Medicare  program  integrity  warrants 
this  action.  Since  the  request  for 
anticipated  payment  is  based  on  verbal 
orders  as  specified  in  paragraph  (c){l)(i) 
and/or  a  prescribing  referral  as  specified 
in  (c)(l)(ii)  of  this  section  and  is  not  a 
Medicare  claim  for  purposes  of  the  Act 
(although  it  is  a  "claim"  for  pvu-poses  of 
Federal,  civil,  criminal,  and 
administrative  law  enforcement 
authorities,  including  but  not  limited  to 
the  Civil  Monetary  Penalties  Law  (as 
defined  in  42  U.S.C.  1320a-7a  (i)  (2)), 
the  Civil  False  Claims  Act  (as  defined  in 
31  U.S.C.  3729(c)),  and  the  Criminal 
False  Claims  Act  (18  U.S.C.  287)),  the 
request  for  anticipated  pajmient  will  be 
canceled  and  recovered  unless  the  claim 
is  submitted  within  the  greater  of  60 
days  from  the  end  of  the  episode  or  60 
days  from  the  issuance  of  the  request  for 
anticipated  payment. 

(3)  Final  percentage  payment 
signature  requirements.  The  plan  of  care 
must  be  signed  and  dated — 

(i)  By  a  physician  as  described  who 
meets  the  certification  and 
recertification  requirements  of  §  424.22 
of  this  chapter;  and 

(ii)  Before  the  claim  for  each  episode 
for  services  is  submitted  for  the  final 
percentage  prospective  payment. 

(4)  Changes  to  the  plan  of  care 
signature  requirements.  Any  changes  in 
the  plan  must  be  signed  and  dated  by  a 
physician. 
***** 

(e)  Frequency  of  review.  (1)  The  plan 
of  care  must  be  reviewed  by  the 
physician  (as  specified  in  §  409.42(b))  in 
consultation  with  agency  professional 
personnel  at  least  every  60  days  or  more 
frequently  when  there  is  a — 

(i)  Beneficiary  elected  transfer; 

(ii)  Significant  change  in  condition 
resulting  in  a  change  in  the  case-mix 
assignment;  or 

(iii)  Discharge  and  return  to  the  same 
HHA  dining  the  60-day  episode. 

(2)  Each  review  of  a  oeneficiary's  plan 
of  care  must  contain  the  signature  of  the 
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physician  who  reviewed  it  and  the  date 
of  review. 


3.  to  §  409.100,  revise  paragraph  (a)  to 
read  as  follows: 

§409.100    To  whom  payment  is  made. 

UJ  Basic  rule.  Except  da  provided  in 
paragraph  (b)  of  this  section — 

(1)  Medicare  pays  hospital  insurance 
benefits  only  to  a  participating  provider 

(2)  For  home  health  services 
(including  medical  supplies  described 
in  section  1861{m){5)  of  the  Act,  but 
excluding  durable  medical  equipment  to 
the  extent  provided  for  in  such  section) 
furnished  to  an  individual  who  at  the 
time  the  item  or  service  is  furnished  is 
under  a  plan  of  care  of  an  HHA, 
payment  is  made  to  the  HHA  (without 
regard  to  whether  the  item  or  service  is 
furnished  by  the  HHA  directly,  under 
arrangement  with  the  HHA,  or  imder 
any  other  contracting  or  consulting 
arrangement). 


PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

'      B.  Amend  part  410  as  set  forth  below: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §  410.150.  republish  the 
introductory  text  to  paragraph  (b)  and 
add  new  paragraph  (b)(19)  to  read  as 
follows: 

§410150     To  whom  payment  is  made. 

*  *  *  *  * 

(b)  Specific  rules.  Subject  to  the 
conditions  set  forth  m  paragraph  (a)  of 
this  section,  Medicare  Part  B  pays  as 
follows: 

***** 

(19)  To  a  participating  HHA,  for  home 
health  services  (including  medical 
supplies  described  in  section  1861(m)(5) 
of  the  Act,  but  excluding  durable 
medical  equipment  to  the  extent 
provided  for  in  such  section)  furnished 
to  an  individual  who  at  the  time  the 
item  or  service  is  furnished  is  under  a 
plan  of  care  of  an  HHA  (without  regard 
to  whether  the  item  or  service  is 
furnished  by  the  HH.-\  directly,  under 
arrangement  with  the  HHA,  or  under 
any  other  contracting  or  consulting 
arrangement). 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

C.  Amend  part  411  as  set  forth  below: 


1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  to  §  411.15,  republish  the 
mtroductory  text  to  the  section,  and  add 
a  new  paragraph  (q)  to  read  as  follows: 

§  41 1  1 5     Particular  services  excluded  from 
coverage. 

The  followmg  services  are  excluded 
from  coverage: 

***** 

(q)  A  home  health  service  (including 
medical  supplies  described  m  section 
1861(m)(5)  of  the  Act,  but  excludmg 
durable  medical  equipment  to  the  extent 
provided  for  in  such  section)  as  defined 
in  section  1861(m)  of  the  Act  furnished 
to  an  individual  who  is  under  a  plan  of 
care  of  an  HHA,  unless  that  HHA  has 
submitted  a  claim  for  pajnment  for  such 
services. 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES:  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

D.  Amend  part  413  as  set  forth  below: 

1.  The  authority  citation  for  part  413 
contmues  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815,  1833(a),(i)  and  (n),  1861(v),  1871.  1881, 
1883,  and  1866  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395f(b),  1395g,  1395l(a),(i)  and 
(n),  1395x(v),  1395hh,  1395rr,  1395tt,  and 
1395ww). 

2.  to  §  413.1,  add  a  new  paragraph  (h) 
to  read  as  follows: 


§413 


Introduction 


(h)  Payment  for  services  furnished  by 
HHAs.  The  amount  paid  for  home 
health  services  as  defined  in  section 
1861(m)  of  the  Act  (except  durable 
medical  equipment  and  the  covered 
osteoporosis  drug  as  provided  for  m  that 
section)  that  are  furnished  beginnmg  on 
or  after  October  1,  2000  to  an  eligible 
beneficiary  under  a  home  health  plan  of 
care  is  determined  according  to  the 
prospectively  determined  payment  rates 
for  HHAs  set  forth  in  part  484,  subpart 
E  of  this  chapter. 

§413.64     [Amended] 

3.  Amend  §  4 1  J. 64  by: 

A.  Amending  paragraph  (h)(1)  to 
remove  the  phrase  "and  for  both  Part  A 
and  Part  B  HHA  services"  at  the  end  of 
the  paragraph. 

B.  Removing  paragraph  (h)(2)(iv)  and 
redesignating  paragraphs  (h)(2)(v)  and 


(h)(2)(vi)  as  paragraphs  (h)(2)(iv)  and 
(h)(2)(v)  respectively. 

PART  424— CONDITIONS  FOR 
MEDICARE  PAVMENT 

E.  Amend  part  424  as  set  forth  below: 

1.  The  authority  citation  for  part  424 
contmues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1895hh). 

2.  to  §424.22,  revise  paragraph  (b)(1) 
to  read  as  follows: 

§  424.22    Requirements  for  home  health 

services. 


(b)  Recertification.  (1)  Timing  and 
signature  of  recertification. 
Recertification  is  required  at  least  every 
60  days,  preferably  at  the  time  the  plan 
is  reviewed,  and  must  be  signed  by  the 
physician  who  reviews  the  plan  of  care. 
The  recertification  is  required  at  least 
every  60  days  when  there  is  a — 
(i)  Beneficiary  elected  transfer;  or 
(ii)  Discharge  and  retm-n  to  the  same 
HHA  during  the  60-day  episode. 


PART  484     HOME  HEALTH  SERVICES 

F.  Amend  part  484  as  set  forth  below: 

1.  The  authority  citation  for  part  484 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh),  unless  otherwise  indicated. 

2.  Revise  the  heading  for  part  484  to 
read  as  set  forth  above. 

3.  Add  a  new  paragraph  (a)(3)  to 
§484.1  to  read  as  follows: 

§484.1     Basis  and  scope. 
(a)  Basis  and  scope.  *   *   * 
(3)  Section  1895  provides  for  the 

establishment  of  a  prospective  payment 

system  for  home  health  services  covered 

imder  Medicare. 


§484.18    [Amended] 

4.  In  §484.18,  in  paragraph  (b). 
remove  the  phrase  "62  days"  and  in  its 
place  add  the  phrase  "60  days  or  more 
frequently  when  there  is  a  beneficiary 
elected  transfer;  a  significant  change  in 
condition  resulting  in  a  change  in  the 
case-mix  assignment;  or  a  discharge  and 
return  to  the  same  HHA  during  the  60- 
day  episode." 

5.  to  §484.55,  revise  paragraph  (d)(1) 
to  read  as  follows: 

§484  55     Conditio'-    : '  ;:-ci- cipation: 
Comprehensive  as&es&rDe.it  of  patients. 
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(d)  Standard:  Update  of  the 
comprehensive  assessment. 

*        *        »        *        * 

(1)  The  last  five  days  of  every  60  days 
beginning  with  the  start-of-care  date, 
unless  there  is  a — 

(i)  Beneficiary  elected  transfer; 

(ii)  Significant  change  in  condition 
resulting  in  a  new  case-mix  assignment; 
or 

(iii)  Discharge  and  return  to  the  same 
HHA  during  the  60-day  episode. 
***** 

6.  Add  and  reserve  a  new  subpeirt  D. 

7.  Add  a  new  subpart  E  to  read  as 

follows: 

Subpart  E— Prospective  Payment 
System  for  Home  Health  Agencies 


Sec. 

484.200 

484.202 

484.205 

484.210 


Basis  and  scope. 

Definitions. 

Basis  of  payment. 

Data  used  for  the  calculation  of  the 

national  prospective  60-day  episode 

payment. 
484.215     Initial  establishment  of  the 

calculation  of  the  national  60-day 

episode  payment. 
484.220    Calculation  of  the  national  adjusted 

prospective  60-day  episode  payment  rate 

for  case-mix  and  area  wage  levels. 
484.225     Annual  update  of  the  national 

adjusted  prospective  60-day  episode 

payment  rate. 
484.230    Methodology  used  for  the 

calculation  of  the  low-utilization 

payment  adjustment. 
484.235    Methodology  used  for  the 

calculation  of  the  partial  episode 

payment  adjustment. 
484.237    Methodology  used  for  the 

calculation  of  the  significant  change  in 

condition  payment  adjustment. 
484.240    Methodology  used  for  the 

calculation  of  the  outlier  payment. 
484.245     Accelerated  payments  for  home 

health  agencies. 
484.250    Patient  assessment  data. 
484.260    Limitation  on  review. 

Subpart  E — Prospective  Payment 
System  for  Home  Health  Agencies 

§484.200     Basis  and  scope. 

(a)  Basis.  This  subpart  implements 
section  1895  of  the  Act,  which  provides 
for  the  implementation  of  a  prospective 
payment  system  (PPS)  for  HHAs  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  October  1,  2000. 

(b)  Scope.  This  subpart  sets  forth  the 
framework  for  the  HHA  PPS,  including 
the  methodology  used  for  the 
development  of  the  payment  rates, 
associated  adjustments,  and  related 
rules. 

§484.202    Definitions. 
As  used  in  this  subpart — 
Case-mix  index  means  a  scale  that 

measures  the  relative  difference  in 


resource  intensity  among  different 
groups  in  the  clinical  model. 

Discipline  means  one  of  the  six  home 
health  disciplines  covered  under  the 
Medicare  home  health  benefit  (skilled 
niusing  services,  home  health  aide 
services,  physical  therapy  services, 
occupational  therapy  services,  speech- 
language  pathology  services,  and 
medical  social  services). 

Home  heahh  market  basket  index 
means  an  index  that  reflects  changes 
over  time  in  the  prices  of  an  appropriate 
mix  of  goods  and  services  included  in 
home  health  services 

§  484.205    Basis  of  payment. 

(a)  Method  of  payment.  An  HHA 
receives  a  national  prospective  60-day 
episode  payment  of  a  predetermined 
rate  for  a  home  health  service 
previously  paid  on  a  reasonable  cost 
basis  (except  the  osteoporosis  drug 
defined  in  section  1861(kk)  of  the  Act) 
as  of  August  5,  1997.  The  national  60- 
day  episode  payment  is  determined  in 
accordance  with  §  484.215.  The  national 
prospective  60-day  episode  payment  is 
subject  to  the  following  adjustments  and 
additional  payments: 

(1)  A  low-utilization  payment 
adjustment  (LUPA)  of  a  predetermined 
per-visit  rate  as  specified  in  §484.230. 

(2)  A  partial  episode  payment  (PEP) 
adjustment  due  to  an  intervening  event 
defined  as  a  beneficiary  elected  transfer 
or  a  discharge  and  retvun  to  the  same 
HHA  dxu-ing  the  60-day  episode,  that 
warrants  a  new  60-day  episode  payment 
during  an  existing  60-day  episode,  that 
initiates  the  start  of  a  new  60-day 
episode  payment  and  a  new  physician 
certification  of  the  new  plan  of  care.  The 
PEP  adjustment  is  determined  in 
accordemce  with  §484.235. 

(3)  A  significant  change  in  condition 
(SCIC)  payment  adjustment  due  to  the 
intervening  event  defined  as  a 
significant  change  in  the  patient's 
condition  during  an  existing  60-day 
episode.  The  SCIC  adjustment  occurs 
when  a  beneficiary  experiences  a 
significant  change  in  condition  during  a 
60-day  episode  that  was  not  envisioned 
in  the  original  plan  of  care.  The  SCIC 
adjustment  is  determined  in  accordance 
with  §484.237. 

(4)  An  outlier  payment  is  determined 
in  accordance  with  §  484.240. 

(b)  Episode  payment.  The  national 
prospective  60-day  episode  payment 
represents  payment  in  full  for  all  costs 
associated  with  furnishing  home  health 
services  previously  paid  on  a  reasonable 
cost  basis  (except  the  osteoporosis  drug 
listed  in  section  1861(m)  of  the  Act  as 
defined  in  section  1861(kk)  of  the  Act) 
as  of  August  5,  1997  unless  the  national 
60-day  episode  payment  is  subject  to  a 


low-utilization  payment  adjustment  set 
forth  in  §484.230,  a  partial  episode 
payment  adjustment  set  forth  at 
§484.235,  a  significant  change  in 
condition  payment  set  forth  at 
§484.237,  or  an  additional  outlier 
payment  set  forth  in  §  484.240.  All 
payments  imder  this  system  may  be 
subject  to  a  medical  review  adjustment 
reflecting  beneficiary  eligibility,  medical 
necessity  determinations,  and  HHRG 
assignment.  DME  provided  as  a  home 
health  service  as  defined  in  section 
1861(m)  of  the  Act  continues  to  be  paid 
the  fee  schedule  amount. 

(1)  Split  percentage  payment  for 
initial  episodes.  The  initial  percentage 
payment  for  initial  episodes  is  paid  to 
an  HHA  at  60  percent  of  the  case-mix 
and  wage  adjusted  60-day  episode  rate. 
The  residual  final  payment  for  initial 
episodes  is  paid  at  40  percent  of  the 
case-mix  and  wage  adjusted  60-day 
episode  rate.  Split  percentage  payments 
are  made  in  accordance  with 
requirements  at  §  409.43(c)  of  this 
chapter. 

(2)  SpUt  percentage  payment  for 
subsequent  episodes.  The  initial 
percentage  payment  for  subsequent 
episodes  is  paid  to  an  HHA  at  50 
percent  of  the  case-mix  and  wage 
adjusted  60-day  episode  rate.  The 
residual  final  payment  for  subsequent 
episodes  is  paid  at  50  percent  of  the 
case-mix  and  wage  adjusted  60-day 
episode  rate.  Split  percentage  payments 
are  made  in  accordance  with 
requirements  at  §  409.43(c)  of  this 
chapter. 

(c)  Low-utihzation  payment.  An  HHA 
receives  a  national  60-day  episode 
payment  of  a  predetermined  rate  for 
home  health  services  previously  paid  on 
a  reasonable  cost  basis  as  of  August  5, 
1997,  unless  HCFA  determines  at  the 
end  of  the  60-day  episode  that  the  HHA 
furnished  minimal  services  to  a  patient 
during  the  60-day  episode.  A  low- 
utilization  payment  adjustment  is 
determined  in  accordance  with 
§484.230. 

(d)  Partial  episode  payment 
adjustment.  AJti  HHA  receives  a  national 
60-day  episode  payment  of  a 
predetermined  rate  for  home  health 
services  previously  paid  on  a  reasonable 
cost  basis  as  of  August  5,  1997,  unless 
HCFA  determines  an  intervening  event, 
defined  as  a  beneficiary  elected  transfer, 
or  discharge  and  return  to  the  same 
HHA  during  a  60-day  episode,  warrants 
a  new  60-day  episode  payment.  The  PEP 
adjustment  would  not  apply  in 
situations  of  transfers  among  HHAs  of 
common  ownership  as  defined  in 
§424.22  of  this  chapter.  Those 
situations  would  be  considered  services 
provided  under  arrangement  on  behalf 
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of  the  originating  HHA  by  the  receiving 
HHA  with  the  common  ownership 
interest  for  the  balance  of  the  60-day 
episode.  The  common  ownership 
exception  to  the  transfer  PEP  adjustment 
does  not  apply  if  the  beneficiary  moves 
to  a  different  MSA  or  Non-MSA  during 
the  60-day  episode  before  the  transfer  to 
the  receiving  HHA.  The  transferring 
HHA  in  situations  of  common 
ownership  not  only  serves  as  a  billing 
agent,  but  must  also  exercise 
professional  responsibility  over  the 
arranged-for  services  in  order  for 
services  provided  under  arrangements 
to  be  paid.  The  discharge  and  return  to 
the  same  HHA  during  the  60-day 
episode  is  only  recognized  in  those 
circumstances  when  a  beneficiary 
reached  the  goals  in  the  original  plan  of 
care.  The  original  plan  of  care  must 
have  been  terminated  with  no 
anticipated  need  for  additional  home 
health  services  for  the  balance  of  the  60- 
day  episode.  If  the  intervening  event 
warrants  a  new  60-day  episode  payment 
and  the  new  physician  certification  of  a 
new  plan  of  care,  the  initial  HHA 
receives  a  partial  episode  payment 
adjustment  reflecting  the  length  of  time 
the  patient  remained  under  its  care.  A 
partial  episode  payment  adjustment  is 
determined  in  accordance  with 
§484.235. 

(e)  Significant  change  in  condition 
adjustment.  The  HHA  receives  a 
national  60-day  episode  payment  of  a 
predetermined  rate  for  home  health 
services  paid  on  a  reasonable  cost  basis 
as  of  August  5.  1997,  unless  HCFA 
determines  an  intervening  event  defined 
as  a  beneficiar\'  experiencing  a 
significant  change  in  condition  during  a 
60-day  episode  that  was  not  envisioned 
in  the  original  plan  of  care  occiured.  In 
order  to  receive  a  new  case-mix 
assignment  for  purposes  of  payment 
during  the  60-day  episode,  the  HHA 
must  complete  an  OASIS  assessment 
and  obtain  the  necessar\'  physician 
change  orders  reflecting  the  significant 
change  in  the  treatment  approach  in  the 
patient's  plan  of  care.  The  total 
significant  change  in  condition  payment 
adjustment  is  a  proportional  payment 
adjustment  reflecting  the  time  both  prior 
and  after  the  patient  experienced  a 
significant  change  in  condition  during 
the  60-day  episode.  A  SCIC  adjustment 
is  determined  in  accordance  with 
§484.237. 

(f)  Outlier  payment.  An  HHA  receives 
a  national  60-day  episode  payment  of  a 
predetermined  rate  for  a  home  health 
service  paid  on  a  reasonable  cost  basis 
as  of  August  5.  1997,  unless  the  imputed 
cost  of  the  60-day  episode  exceeds  a 
threshold  amount.  The  outlier  payment 
is  defined  to  be  a  proportion  of  the 


imputed  costs  beyond  the  threshold.  An 
outlier  payment  is  a  payment  in 
addition  to  the  national  60-day  episode 
payment.  The  total  of  all  outlier 
payments  is  limited  to  5  percent  of  total 
outlays  under  the  HHA  PPS.  An  outlier 
payment  is  determined  in  accordance 
with  §  484.240. 

§484.210     Data  usea  tor  the  calculation  of 
the  national  prospective  60-day  episode 
payment. 

To  calculate  the  national  prospective 
60- 
day  episode  payment,  HCFA  uses  the 
following: 

(a)  Medicare  cost  data  on  the  most 
recent  audited  cost  report  data  available. 

(b)  Utilization  data  based  on  Medicare 
claims. 

(c)  An  appropriate  wage  index  to 
adjust  for  area  wage  differences. 

(d)  The  most  recent  projections  of 
increases  in  costs  fi-om  the  HHA  market 
basket  index. 

(e)  OASIS  assessment  data  and  other 
data  that  account  for  the  relative 
resource  utilization  for  different  HHA 
Medicare  patient  case-mix. 

§484.215     Initial  establishment  o*  The 
calculation  of  the  national  60-day  episode 
payment. 

(a)  Determining  an  HHA 's  costs.  In 
calculating  the  initial  unadjusted 
national  60-day  episode  payment 
applicable  for  a  service  furnished  by  an 
HHA  using  data  on  the  most  recent 
available  audited  cost  reports,  HCFA 
determines  each  HHA's  costs  by 
summing  its  allowable  costs  for  the 
period.  HCFA  determines  the  national 
mean  cost  per  visit. 

(b)  Determining  HHA  utilization.  In 
calculating  the  initial  unadjusted 
national  60-day  episode  payment,  HCFA 
determines  the  national  mean 
utilization  for  each  of  the  six  disciplines 
using  home  health  claims  data. 

(c)  Use  of  the  market  basket  index. 
HCFA  uses  the  HHA  market  basket 
index  to  adjust  the  HHA  cost  data  to 
reflect  cost  increases  occurring  between 
October  1,  1996  through  September  30, 
2001. 

(d)  Calculation  of  the  unadjusted 
national  average  prospective  payment 
amount  for  the  60-day  episode.  HCFA 
calculates  the  imadjusted  national  60- 
day  episode  payment  in  the  following 
maimer: 

(1)  By  computing  the  mean  national 
cost  per  visit. 

(2)  By  computing  the  national  mean 
utilization  for  each  discipline. 

(3)  By  multiplying  the  mean  national 
cost  per  visit  by  the  national  mean 
utilization  summed  in  the  aggregate  for 
the  six  disciplines. 


(4)  By  adding  to  the  amount  derived 
in  paragraph  (d)(3)  of  this  section, 
amounts  for  nonroutine  medical 
supplies,  an  OASIS  adjustment  for 
estimated  ongoing  reporting  costs,  an 
OASIS  adjustment  for  the  one  time 
implementation  costs  associated  with 
assessment  scheduling  form  changes 
and  amounts  for  Part  B  therapies  that 
could  have  been  unbundled  to  Part  B 
prior  to  October  1,  2000.  The  resulting 
amount  is  the  unadjusted  national  60- 
day  episode  rate. 

(e)  Standardization  of  the  data  for 
variation  in  area  wage  levels  and  case- 
mix.  HCFA  standardizes — 

(1)  The  cost  data  described  in 
paragraph  (a)  of  this  section  to  remove 
the  effects  of  geographic  variation  in 
wage  levels  and  variation  in  case-mix; 

(2)  The  cost  data  for  geographic 
variation  in  wage  levels  using  the 
hospital  wage  index;  and 

(3)  The  cost  data  for  HHA  variation  in 
case-mix  using  the  case-mix  indices  and 
other  data  that  indicate  HHA  case-  mix. 

§484  220     Calculation  of  the  adjusted 
national  prospective  60-day  episode 
payment  rate  for  case-mix  and  area  wage 
levels. 

HCFA  adjusts  the  national 
prospective  60-day  episode  pajmient 
rate  to  account  for — 

(a)  HHA  case-mix  using  a  case-mix 
index  to  explain  the  relative  resource 
utilization  of  different  patients:  and 

(b)  Geographic  differences  in  wage 
levels  using  an  appropriate  wage  index 
based  on  the  site  of  service  of  the 
beneficiary. 

§484  225     Annual  update  of  the  unadjusted 
national  prospective  60-day  episode 
payment  rate. 

(a)  HCFA  updates  the  unadjusted 
national  60-day  episode  payment  rate 
on  a  fiscal  year  basis. 

(b)  For  fiscal  year  2001,  the 
unadjusted  national  60-day  episode 
payment  rate  is  adjusted  using  the  latest 
available  home  health  market  basket 
index  factors. 

(c)  For  fiscal  years  2002  and  2003,  the 
unadjusted  national  prospective  60-day 
episode  payment  rate  is  updated  by  a 
factor  equal  to  the  applicable  home 
health  market  basket  minus  1.1 
percentage  points. 

(d)  For  suDsequent  fiscal  years,  the 
unadjusted  national  rate  is  equal  to  the 
rate  for  the  previous  fiscal  year 
increased  by  the  applicable  home  health 
market  basket  index  amount. 

§484.230    Methodology  used  for  the 
calculation  of  ttte  low-utilization  payment 
adjustment 

An  episode  with  four  or  fewer  visits 
is  paid  the  national  per-visit  amount  by 
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discipline  updated  annually  by  the 
applicable  market  basket  for  each  visit 
type.  The  national  per-visit  amount  is 
determinedly  using  cost  data  set  forth 
in  §  484.210u)  and  adjusting  by  the 
appropriate  wage  index  based  on  the 
site  of  service  for  the  beneficiary. 

§  484.235    Methodology  used  for  the 
calculation  of  the  panial  episode  payment 
ad]ustment. 

jj,  iii^FA  makes  a  PEP  adjustment  to 
the  original  60-day  episode  payment 
that  is  interrupted  by  an  intervening 
event  described  in  §  484.205(d). 

(b)  The  original  60-day  episode 
payment  is  adjusted  to  reflect  the  length 
of  time  the  beneficiary  remained  under 
the  care  of  the  original  HHA  based  on 
the  first  billable  visit  date  through  and 
including  the  last  billable  visit  date. 

(c)  The  partial  episode  payment  is 
calculated  by  determining  the  actucd 
days  served  by  the  original  HHA  as  a 
proportion  of  60  multiplied  by  the 
initial  60-day  episode  payment. 

§  484  237     Methodology  used  for  the 
calculation  of  the  significant  change  in 
condition  payment  adjustment 

(a)  HCFA  makes  a  SCIC  payment 
adjustment  to  the  original  60-day 
episode  payment  that  is  interrupted  by 
the  intervening  event  defined  in 

§  484.205(e). 

(b)  The  SCIC  payment  adjustment  is 
calculated  in  two  parts. 

(1)  The  first  part  of  the  SCIC  payment 
adjustment  reflects  the  adjustment  to 
the  level  of  pajrment  prior  to  the 
significant  change  in  the  patient's 
condition  during  the  60-day  episode. 
The  first  part  of  the  SCIC  adjustment  is 
determined  by  taking  the  span  of  days 
(the  first  billable  visit  date  through  and 
including  the  last  billable  visit  date) 
prior  to  the  patient's  significemt  change 
in  condition  as  a  proportion  of  60 
multiplied  by  the  original  episode 
amount. 

(2)  The  second  part  of  the  SCIC 
payment  adjustment  reflects  the 
adjustment  to  the  level  of  payment  after 
the  significant  change  in  the  patient's 


condition  occiu-s  during  the  60-day 
episode.  The  second  part  of  the  SCIC 
adjustment  is  calculated  by  using  the 
span  of  days  (the  first  billable  visit  date 
through  and  including  the  last  billable 
visit  date)  through  the  balance  of  the  60- 
day  episode. 

(c)  The  initial  percentage  pa5n[nent 
provided  at  the  start  of  the  60-day 
episode  will  be  adjusted  at  the  end  of 
the  episode  to  reflect  the  first  and 
second  parts  of  the  total  SCIC 
adjustment  determined  at  the  end  of  the 
60-day  episode. 

§484.240     Methodology  used  for  the 
calculation  ot  the  outlier  payment. 

(a)  HCFA  makes  an  outlier  payment 
for  an  episode  whose  estimated  cost 
exceeds  a  threshold  amount  for  each 
case-mix  group. 

(b)  The  outlier  threshold  for  each 
case-mix  group  is  the  episode  payment 
amoimt  for  that  group,  the  PEP 
adjustment  amount  for  the  episode  or 
the  total  significant  change  in  condition 
adjustment  amount  for  the  episode  plus 
a  fixed  dollar  loss  amount  that  is  the 
same  for  all  case-mix  groups. 

(c)  The  outlier  payment  is  a 
proportipn  of  the  amount  of  estimated 
cost  beyond  the  threshold. 

(d)  HCFA  imputes  the  cost  for  each 
episode  by  multiplying  the  national  per- 
visit  amoimt  of  each  discipline  by  the 
number  of  visits  in  the  discipline  and 
computing  the  total  imputed  cost  for  all 
disciplines. 

(e)  The  fixed  dollar  loss  amoimt  and 
the  loss  sharing  proportion  are  chosen 
so  that  the  estimated  total  outlier 
payment  is  no  more  than  5  percent  of 
total  payment  under  home  health  PPS. 

§  484  245     Accelerated  payments  for  home 
health  agencies. 

(a)  General  rule.  Upon  request,  an 
accelerated  payment  may  be  made  to  an 
HHA  that  is  receiving  payment  under 
the  home  health  prospective  payment 
system  if  the  HHA  is  experiencing 
financial  difficulties  because  there  is  a 
delay  by  the  intermediary  in  making 
payment  to  the  HHA. 


(b)  Approval  of  payment.  An  HHA's 
request  for  an  accelerated  payment  must 
be  approved  by  the  intermediary  and 
HCFA. 

(c)  Amount  of  payment.  The  amount 
of  the  accelerated  payment  is  computed 
as  a  percentage  of  the  net  payment  for 
unbilled  or  unpaid  covered  services. 

(d)  Recovery  of  payment.  Recovery  of 
the  accelerated  payment  is  made  by 
recoupment  as  HHA  bills  are  processed 
or  by  direct  payment  by  the  HHA. 

§  484  250     Patient  assessment  data. 

An  HliA  must  submit  to  HLFA  the 
OASIS  data  described  at  §  484.55(b)(1) 
and  (d)(1)  in  order  for  HCFA  to 
administer  the  payment  rate 
methodologies  described  in  §§484.215, 
484.230,  484.235,  and  484.237. 

§484  260     Limitation  on  review. 

An  HHA  IS  not  entitled  tu  judicial  or 
administrative  review  under  sections 
1869  or  1878  of  the  Act,  or  otherwise, 
with  regard  to  the  establishment  of  the 
payment  unit,  including  the  national  60- 
day  prospective  episode  payment  rate, 
adjustments  and  outlier  payments.  An 
HHA  is  not  entitled  to  the  review 
regarding  the  establishment  of  the 
transition  period,  definition  and 
application  of  the  unit  of  payments,  the 
computation  of  initial  standard 
prospective  payment  amounts,  the 
establishment  of  the  adjustment  for 
outliers,  and  the  establishment  of  case- 
mix  and  area  wage  adjustment  factors. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  19,  2000. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
A  dministration . 

Dated:  June  22,  2000. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  00-16432  Filed  6-28-00;  2:00  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[FRL-OW-6721-3] 
aiN  2040-ZAOO 

Water  OuaiiTy  Standards  for  Kansas 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  water 
quality  standards  for  the  State  of 
Kansas.  If  promulgated  as  final 
standards,  they  would  supersede 
aspects  of  Kansas 's  water  quality 
standards  that  EPA  disapproved  in 
1998.  In  furtherance  of  EPA's  1998 
disapproval  action,  EPA  is  proposing: 
that  all  discharges  to  stream  segments 
for  which  continuous  flow  is  sustained 
primarily  through  the  discharge  of 
treated  effluent  shall  protect  the  States' 
designated  uses;  7Q10,  4B3,  or  other 
scientifically  defensible  design  flows 
approved  by  EPA  shall  be  used  to 
implement  the  State's  chronic  aquatic 
hfe  criteria;  IQIO,  1B3,  or  other 
scientifically  defensible  design  flows 
approved  by  EPA  shall  be  used  to 
implement  the  State's  acute  aquatic  life 
criteria;  implementation  procedures  for 
use  when  applying  the  States' 
antidegradation  policy  to  determine 
whether  to  allow  a  lowering  of  surface 
water  quality  by  point  sources  of 
pollution  where  nonpoint  sources  also 
contribute  the  pollutant  of  concern  to 
that  body  of  water;  an  aquatic  life  use 
for  one  stream  segment  and  a  primary 
contact  recreation  use  for  1,292  stream 
segments  and  164  lakes. 

In  addition,  under  its  discretionary 
authority  to  address  State  standards  that 
the  Administrator  determines  are 
inconsistent  with  the  Clean  Water  Act, 
EPA  is  proposing:  that  water  quality 
standards  in  Kansas  apply  to  all 
privately  owned  surface  waters  in 
Kansas  that  are  waters  of  the  U.S.;  and 
numeric  human  health  criteria  for 
alpha-  and  beta-endosulfan. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  imtil 
September  1,  2000.  Comments 
postmarked  after  this  date  may  not  be 
considered.  On  July  27,  2000,  EPA  is 
holding  two  public  hearings  on  today's 
proposed  water  quality  standards  for 
Kansas. 

ADDRESSES:  An  original  plus  2  copies, 
and  11  possible  an  electronic  version  of 
comments  either  in  WordPerfect  or 
ASCII  format,  should  be  addressed  to 
Aim  Jacobs  at  jacobs.ann@epa.gov  or  at 
U.S.  EPA  Region  VII,  Water  Resources 


Protection  Branch,  901  North  5th  Street, 
Kansas  City,  Kansas  66101. 

The  public  hearings  will  be  held  in 
the  Ballroom  of  the  Days  Inn  at  914  S.E. 
Madison  in  Topeka,  Kansas.  The  first  is 
scheduled  for  2:30-5:30  p.m.  (CDT),  and 
the  second  for  7-9  p.m.  (CDT). 

The  administrative  record  for  today's 
proposed  rule  is  available  for  public 
inspection  at  EPA  Region  VII,  Regional 
Records  Center,  901  North  5th  Street, 
Kansas  City.  Kansas  66101.  between  8 
a.m.  and  4:30  p.m 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Jacobs  at  jacobs.ann@epa.gov  or  at  U.S. 
EPA  Region  VII,  Water  Resources 
Protection  Branch,  901  North  5th  Street, 
Kansas  City,  Kansas  66101  (Telephone: 
913-551-7930). 

SUPPLEMENTARY  INFORMATION: 


Preamble  Outline 

I.  Potentially  Affected  Entities 

II.  Background 

A.  What  Are  the  Statutory  and  Regulatory 
Requirements  that  are  Relevant  to  this 
Action? 

B.  What  Actions  Have  Kansas  and  EPA 
Taken  Leading  to  Today's  Action? 

III.  What  Disapproved  Provisions  have  been 

Addressed? 

A.  Antidegradation  Policy  to  Protect 
Outstanding  Natural  Resource  Waters 

B.  Waste  Stabilization  Ponds 

C.  Disinfection  Requirements 

D.  Domestic  Water  Supply  Criteria 

E.  EPA  Reviev^r  of  Kansas'  1994  and  1999 
Water  Quality  Criteria  for  Toxic 
Pollutants 

F.  Antidegradation  and  Water  Quality 
Standards  Implementation  Procedures 

rv.  What  Federal  Water  Quality  Standards  is 
EPA  Proposing  in  Response  to  Its  1998 
Disapproval? 

A.  Designated  Uses 

1.  Background 

2.  EPA  Review  of  Kansas'  Use  Designations 

3.  EPA  Proposal  to  Promulgate  Federal 
Designated  Uses  for  Specific  Stream 
Segments  and  Lakes 

a.  Expected  Aquatic  Life 

b.  Primary  Contact  Recreation 

4.  Request  for  Comment  and  Data 

B.  Stream  Design  Flow 

1.  Background 

2.  EPA  Review  of  Kansas'  Assumed  Flow 
Provision 

3.  EPA  Proposal  to  Promulgate  Stream 
Design  Flows 

4.  Request  for  Comment  and  Data 

C.  Effluent-Created  Habitat 

1.  Background 

2.  EPA  Review  of  Kansas'  Effluent-Created 
Habitat  Provision 

3.  Ensuring  Discharges  to  Effluent-Created 
Habitat  Waters  Protect  the  Designated 
Use 

4.  Request  for  Comment  and  Data 

D.  Procedures  for  Implementing  the  State's 
Antidegradation  Policy 

1.  Background 


2.  EPA's  Review  of  Kansas* 
Antidegradation  Implementation 
Procedures 

3.  EPA  Proposal  to  Promulgate 
Antidegradation  Implementation 
Provisions  for  Kansas 

4.  Request  for  Comment  and  Data 

V.  What  Federal  Water  Quality  Standards  is 

EPA  Proposing  under  Section 
303(c)(4)(B)? 

A.  Legal  Basis 

B.  Water  Quality  Criteria  for  Alpha- 
Endosulfan  and  Beta-Endosulfan 

1.  Background 

2.  Administrator's  Findings  Regarding 
Alpha-Endosulfan  and  Beta-Endosulfan 

3.  Request  for  Comment  and  Data 

C.  Administrator's  Finding  Regarding 
Privately  Owned  Surface  Waters 

1.  Background 

2.  Request  for  Comment  and  Data 

VI.  Economic  Analysis 

A.  Identifying  Affected  Facilities 

B.  Selecting  a  Sample 

C.  Methodology  for  Estimating  Potential 
Compliance  Costs 

1 .  Proposed  Designated  Uses 

2.  Proposal  Regarding  Assumed  Flow 

D.  Results 

1 .  Proposed  Designated  Uses 

2.  Proposal  Regarding  Assumed  Flow 

3.  Total  Statewide  Costs 

VU.  Alternative  Regulatory  Approaches  and 
Implementation  Mechanisms 

A.  Designating  Uses 

B.  Site-Speciiic  Criteria 

C.  Variances 

D.  Total  Maximum  Daily  Loads  (TMDLs) 
VIII.  Administrative  Requirements  and 

Related  Government  Acts 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  The  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

C.  The  Paperwork  Reduction  Act 

D.  The  Unfunded  Mandates  Reform  Act  of 
1995 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  The  Endangered  Species  Act 

H.  The  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
J.  Executive  Order  12886:  Plain  Language 

1.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  Kansas  may  be  interested  in  this 
proposed  rulemaking.  Entities 
discharging  pollutants  to  waters  of  the 
United  States  in  Kansas  could  be 
indirectly  affected  by  this  proposed 
riilemaking  since  water  quality 
standards  are  used  in  determining  water 
quality-based  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  limits.  Categories  and  entities 
that  may  indirectly  be  affected  include: 


or  uses  to  1 
criteria  no 

and  an  ant 
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Category 

Examples  of  potentially 
affected  entities 

Industry 

Municipalities 

1 

Industries  discharging  pol- 
lutants to  surface  wa- 
ters in  Kansas. 

Publicly-owned  treatment 
works  discharging  pol- 
lutants to  surface  wa- 
ters in  Kansas. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  entities 
likely  to  be  affected  by  this  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  To  determine  whether 
your  facility  may  be  affected  by  this 
action,  you  should  carefully  examine 
today's  proposed  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

II.  Background 

A.  What  Are  the  Statutory  and 
Regulatory  Requirements  That  Are 
Relevant  to  This  Action? 

Under  section  303(c)  of  the  Clean 
Water  Act  (CWA),  33  U.S.C.  1313(c). 
States  and  Tribes  are  required  to 
develop  water  quality  standards  for 
waters  of  the  United  States  within  their 
jiuisdiction.  Section  303(c)  and  EPA's 
implementing  regulations  at  40  CFR  part 
131  require  State  water  quality 
standards  to  include  the  designated  use 
or  uses  to  be  made  of  the  water,  the 
criteria  necessary  to  protect  those  uses, 
and  an  antidegradation  policy.  States 
are  required  to  review  their  water 
quality  standards  at  least  once  every 
three  years  and,  if  appropriate,  revise  or 
adopt  new  standards.  33  U.S.C.  1313(c). 
States  are  required  to  submit  the  results 
of  these  triennial  reviews  to  EPA.  EPA 
is  to  approve  or  disapprove  any  new  or 
revised  standards.  States  may  include  in 
their  standards  policies  generally 
affecting  the  standards'  application  and 
implementation.  See  40  CFR  131.13. 
These  policies  are  subject  to  EPA  review 
and  approval.  See  40  CFR  131.6(f),  40 
CFR  131.13.  Section  303(c)(4)  of  the 
CWA  authorizes  EPA  to  promulgate 
water  quality  standards  when  necessary 
to  supersede  disapproved  State  water 
qualitv  standards,  or  in  any  case  where 
the  Administrator  determines  that  new 
or  revised  standards  are  necessary  to 
meet  the  requirements  of  the  CWA. 


B.  What  Actions  Have  Kansas  and  EPA 
Taken  Leading  to  Today's  Action? 

On  October  31,  1994,  Kansas 
submitted  a  complete  set  of  water 
quality  standards  to  EPA  for  review  and 
approval.  In  a  February  19,  1998,  letter 
from  U.  Gale  Hutton,  Region  VII 
Director  of  the  Water,  Wetlands  and 
Pesticides  Division,  to  Gary  R.  Mitchell, 
Secretary  of  the  Kansas  Department  of 
Health  and  Environment  (KDHE),  EPA 
reviewed  and  approved  in  part  and 
disapproved  in  part  all  of  the  State's 
new  or  revised  standards.  Specifically, 
EPA's  letter  of  February  19,  1998, 
(hereafter  EPA's  1998  disapproval  letter 
or  EPA's  1998  action)  disapproved  the 
following  provisions  of  Kansas'  1994 
water  quality  standards: 

•  The  State's  antidegradation  policy 
to  the  extent  that  it  applied  to 
protections  for  so-called  Tier  3  waters; 

•  Provisions  governing  discharges 
from  waste  stabilization  ponds; 

•  Disinfection  requirements; 

•  Provisions  addressing  the  adoption 
of  water  quality  criteria  for  the 
protection  of  the  State's  domestic  water 
supply  use; 

•  A  number  of  water  quality  criteria; 

•  The  State's  water  quality  standards 
implementation  procedures; 

•  The  State's  antidegradation 
implementation  procedures; 

•  Use  designations  for  1 ,485  waters 
with  classified  uses; 

•  The  State's  water  quality  standards 
provisions  for  assumed  stream  design 
flows  in  applying  water  quality  criteria; 
and, 

•  Provisions  relating  to  waters  with 
effluent-created  habitat. 

In  the  letter  disapproving  these 
provisions.  Region  VII  also  stated  that  it 
was  requesting  the  EPA  Administrator 
to  make  a  determination  under  CWA 
section  303(c)(4)(B)  that  an  existing 
provision  in  the  State's  water  quality 
standards  that  exempted  certain 
privately  owned  surface  waters  from  the 
State's  water  quality  standards  is 
inconsistent  with  the  CWA  to  the  extent 
it  exempts  privately  owned  surface 
waters  that  are  waters  of  the  United 
States. 

In  June  1999,  Kansas  completed  a 
triennial  review  of  its  water  quality 
standards.  As  part  of  that  review, 
Kansas  adopted  revisions  to  the  Kansas 
Administrative  Regulations  (K.A.R.), 
Title  28,  Article  16,  on  June  29,  1999, 
including  the  adoption  of  new  or 
revised  water  quality  standards.  These 
new  or  revised  water  quality  standards 
became  effective  under  State  law  on 
June  30,  1999.  (These  revisions  are 
hereafter  referred  to  as  the  1999 
revisions  to  the  Kansas  water  quality 


standards.)  Kansas  submitted  these 
standards  for  EPA  review  and  approval 
on  August  10, 1999,  as  required  under 
Federal  regulations  at  40  CFR  131.5.  In 
its  submission,  KDHE  corrected  several 
provisions  disapproved  by  EPA  in  its 
February  1998  disapproval  letter  to 
make  them  consistent  with  the  CWA.  By 
letter  dated  January  19,  2000,  EPA 
Region  VH  approved  many  of  these  new 
or  revised  portions  of  the  States'  water 
quality  standards.  EPA's  approval  of 
these  new  or  revised  standards 
eliminated  the  need  for  a  Federal 
promulgation  to  correct  many  of  the 
previously  disapproved  provisions. 
These  provisions  are  discussed  in 
section  HI. 

Today's  proposal  addresses  the 
remaining  standards  disapproved  by 
EPA  in  its  1998  action  by  proposing 
replacement  water  quality  standards  for 
the  State  of  Kansas.  The  proposed 
regulations  are  discussed  in  section  FV. 

m.  What  DisapproTed  Provisions  Have 
Been  Addressed? 

As  discussed  in  section  11.  B.,  Kansas 
completed  its  most  recent  triennial 
review  in  June  1999  and  submitted  the 
resulting  new  or  revised  water  quality 
standards  to  EPA  for  review  and 
approval  on  August  10,  1999.  By  letter 
dated  January  19,  2000,  EPA  Region  VU 
approved  the  submission  in  part  and 
disapproved  it  in  part.  Among  the 
provisions  approved  by  EPA  were  new 
or  revised  water  quality  standards  that 
addressed  provisions  previously 
disapproved  by  EPA  in  its  1998  action. 
In  the  case  of  the  standards  changes 
discussed  later  in  this  section,  EPA  in 
its  January  19,  2000,  letter  determined 
that  Kansas  adopted  new  or  revised 
standards  consistent  with  the  CWA  and 
EPA's  implementing  regulations.  Under 
CWA  section  303(c)(4),  this  action  by 
Kansas  eliminated  the  need  for  EPA  to 
promulgate  replacement  water  quality 
standards  addressing  these  provisions. 
Therefore,  EPA  is  not  proposing  water 
quality  standards  for  the  following 
provisions. 

A.  Antidegradation  Policy  To  Protect 
Outstanding  Natural  Resource  Waters 

The  State  of  Kansas  revised  portions 
of  its  antidegradation  provisions  at 
K.A.R.  28-16-28c(a)  as  part  of  its 
triennial  revibw  in  1994.  In  its  1998 
action,  EPA  disapproved  a  portion  of 
the  State's  antidegradation  provisions 
because  the  provisions  failed  to  include 
an  appropriate  level  of  protection  for 
high  quality  waters  constituting 
outstanding  national  resource  waters 
(ONRWs)  as  required  by  40  CFR 
131.12(a)(3).  This  level  of  protection  is 
commonly  referred  to  as  "Tier  3."  The 
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State's  1994  submittal  included  specific 
revisions  to  mixing  zone  provisions  at 
K.A.R.  28-16-28c(b)(2)(C)(i)  that 
provided  for  placement  of  mixing  zones 
in  what  Kansas  identified  as  its 
Outstanding  Natural  Resource  Waters, 
allowing  a  permanent  lowering  of  water 
quality  in  at  least  a  portion  of  such 
waters.  This  modification  to  the  State 
regulations  reduced  the  level  of 
protection  that  previously  had  been 
provided  to  the  State's  Outstanding 
Natiu-al  Resource  Waters  and  was  not 
consistent  with  Federal  regulations 
requiring  that  the  water  quality  of 
ONRWs  be  maintained  and  protected. 

EPA's  interpretation  of  the  Federal 
requirements  for  ONRWs  emphasizes 
restriction  of  new  or  increased 
discharges  to  such  waters.  Although  this 
interpretation  of  the  regulation  is  not 
the  only  means  of  assiuing  that  the 
water  quality  will  be  maintained  and 
protected  in  ONRWs,  the  new  or  revised 
State  water  quality  standards  of  1994 
deviated  significantly  from  this  level  of 
protection  and  provided  no 
commensurate  level  of  protection. 
Without  providing  a  level  of  protection 
equivalent  to  that  provided  under  40 
CFR  131.12(a){3),  the  State 
antidegradation  policy  was  not 
complete  because  it  did  not  provide  for 
a  category  of  waters  where  new  or 
increased  discharges  are  prohibited. 
Regardless  of  whether  there  are  current 
or  future  State  waters  designated  as 
ONRWs,  the  State's  water  quality 
standards  must  provide  the  opportunity 
for  such  designation. 

As  part  of  its  1999  revisions  to  the 
Kansas  water  quality  standards,  the 
State  added  a  fourth  level  of  protection 
under  its  antidegradation  provisions. 
The  States'  standards  now  include  a 
definition  for  outstanding  national 
resource  waters,  which  include  surface 
waters  or  siu-face  water  segments  of 
extraordinary  recreational  or  ecological 
significance,  and  which  are  to  be 
afforded  the  highest  level  of  water 
quality  protection  under  the 
antidegradation  provisions.  Kansas'  new 
or  revised  water  quality  standards  at 
K.A.R.  28-1 6-28c(a)(3)  require 
maintenance  and  protection  of  existing 
uses  and  existing  water  quality  in  these 
waters  with  a  prohibition  against  new  or 
expanded  discharges.  In  its  review  of 
these  new  or  revised  provisions,  EPA 
determined  by  letter  dated  January  19, 
2000,  that  the  State's  1999  revisions  to 
the  water  quality  standards  provide 
protection  to  high  quality  waters 
constituting  an  outstanding  national 
resource  as  required  at  40  CFR 
131.12(a)(3).  EPA's  approval  of  the 
State's  revision  eliminated  the  need  for 
EPA  to  promulgate  Federal  replacement 


water  quality  standards  for  Tier  3 
protection. 

B.  Waste  Stabilization  Ponds 

As  part  of  the  State's  1994  revision  of 
its  water  quality  standards,  Kansas 
adopted  a  provision  at  K.A.R.  28-16- 
28c(d)(3)  that  waived  NPDES  permitting 
requirements  for  determining  the 
reasonable  potential  of  certain  waste 
stabilization  pond  discharges  to  violate 
water  quality  standards  for  ammonia 
and  fecal  coliform  bacteria.  In  its  1 998 
disapproval  letter,  EPA  stated  that  this 
provision  circumvented  the  application 
of  water  quality  standards  and  would 
not  ensure  that  such  discharges  meet 
State  water  quality  standards  as 
required  by  40  CFR  122.44(d). 

In  its  1 999  revisions  to  its  water 
quality  standards,  Kansas  removed 
K.A.R.  28-16-28c(d)(3)  from  the  State's 
water  quality  standards  regulations. 
EPA  approved  this  revision  to  the 
State's  water  quality  standards  on 
January  19,  2000,  eliminating  the  need 
for  promulgation  of  Federal  standards. 

C.  Disinfection  Requirements 

In  its  February  19,  1998,  disapproval 
letter  to  KDHE,  EPA  also  disapproved 
revised  regulations  at  K.A.R.  28-16- 
28c(d)(4),  which  allowed  dischargers  to 
avoid  disinfection  requirements 
regardless  of  a  water  body's  designation 
for  primary  contact  recreation.  The 
State's  regulations  at  K.A.R.  28-16- 
28c(d)(4)  required  disinfection  of 
wastewater  only  if  the  KDHE 
determined  that  such  a  discharge  will 
result  in  a  threat  to  public  health.  This 
provision  relied  on  information 
indicating  whether  or  not  the  water 
body  is  known  or  likely  to  be  used  for 
either  primary  or  secondary  recreation, 
or  domestic  water  supply,  rather  than 
upon  the  waterbody's  use  designation 
specified  in  the  State's  water  quality 
standards. 

In  its  1998  disapproval  of  this 
provision,  EPA  stated  that  the  need  for 
disinfection  of  wastewater  effluent  must 
be  a  function  of  the  need  to  protect 
designated  uses  based  on  a 
determination  that  the  discharge  has  a 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  applicable 
water  quality  standards,  regardless  of 
any  demonstration  at  the  time  of  permit 
issuance  regarding  whether  the  public 
actually  utilizes  that  water  body  for  the 
use  or  uses  designated  in  the  States' 
standards.  Because  all  waters  of  the 
State  are  designated  for  secondary 
contact  recreation  by  default, 
implementation  of  this  provision  could 
potentially  undermine  the  State's  efforts 
to  comply  with  Federal  regulations  at  40 
CFR  122.44(d)  in  writing  limitations  for 


NPDES  permits  that  derive  from  and 
comply  with  State  water  quality 
standards  and,  specifically,  protect 
designated  uses. 

As  part  of  Kansas'  1999  revisions  to 
its  water  quality  standards,  this 
provision  was  revised  and  moved  to 
K.A.R.  28-16-28e(c)(7)(D).  EPA 
approved  this  revision  on  January  19, 
2000,  because  it  now  requires 
disinfection  of  wastewater  where  there 
is  a  reasonable  potential  for  discharges 
to  exceed  the  applicable  criteria 
supporting  the  assigned  recreational  use 
designation.  EPA's  approval  of  the  1999 
revision  to  the  State's  water  quality 
standards  regarding  disinfection 
requirements  eliminated  the  need  for 
promulgation  of  Federal  standards. 

D.  Domestic  Water  Supply  Criteria 

In  its  1998  disapproval,  EPA 
disapproved  K.A.R.  28-16-28e(c)(3)(C) 
because  it  appeared  to  limit  State 
adoption  of  water  quality  criteria  for  the 
protection  of  domestic  water  supplies  to 
levels  equivalent  to  the  Federally 
adopted  maximum  contaminant  levels 
(MCLs)  under  section  1412  of  the  Safe 
Drinking  Water  Act  (SDWA),  42  U.S.C. 
300g-l.  EPA  was  concerned  that  this 
provision,  in  appearing  to  require  the 
adoption  of  criteria  equal  to  MCLs, 
restricted  the  State's  authority  to  adopt 
criteria  necessary  to  protect  domestic 
water  supplies  for  pollutants  for  which 
EPA  has  not  published  MCLs,  even 
though  EPA  has  published 
recommended  water  quality  criteria 
under  section  304(a)  of  the  CWA  for  this 
purpose.  A  State  regulation  authorizing 
the  State  to  adopt  criteria  only  for 
pollutants  for  which  EPA  has 
promulgated  MCLs  is  inconsistent  with 
Federal  regulations  at  40  CFR  131.11(a), 
which  requires  that  States  adopt  water 
quality  criteria  necessary  to  protect  the 
designated  uses.  Such  criteria  "must 
contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use."  K.A.R.  28-16-28e(c)(3)(C) 
appeared  to  restrict  the  State  from 
meeting  this  requirement,  and  for  that 
reason  EPA  disapproved  the  provision 
in  1998. 

In  response  to  EPA's  1998  action, 
KDHE  clarified  that  this  provision  did 
not  limit  the  State's  authority  to  go 
beyond  the  MCLs  when  adopting  water 
quality  criteria  for  its  domestic  water 
supply.  KDHE  identified  pollutants  for 
which  it  had  adopted  numeric  water 
quality  criteria  applicable  to  the 
domestic  water  supply  use  based  on 
EPA's  recommended  section  304(a) 
criteria  for  those  pollutants,  even 
though  EPA  had  not  published  MCLs  for 
them  under  the  SDWA.  Although  there 
continue  to  be  gaps  in  domestic  water 
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supply  criteria  for  specific  pollutants 
within  the  State's  standards,  EPA 
beheves  the  State  demonstrated  that 
EPA's  original  interpretation  of  this 
provision  was  in  error.  As  a  result  of  the 
State's  clarification  that  it  has  the 
authority  to  adopt  water  quality  criteria 
applicable  to  its  domestic  water  supply 
use  under  K.A.R.  28-l&-28e(c){3)(C) 
based  on  EPA's  published  section  304(a) 
criteria.  EPA  determined  that  this 
provision  of  the  State's  water  quality 
standards  is  consistent  with  the  CWA 
and  EPA's  implementing  regulations. 
Therefore,  in  its  January  19,  2000,  letter, 
EPA  withdrew  its  1998  disapproval  and 
approved  the  provision,  thereby 
eliminating  the  need  for  a  Federal 
promulgation. 

E.  EPA  Review  of  Kansas'  1994  and 
1 999  Water  Quality  Criteria  for  Toxic 
Pollutants 

a.  1994  Revisions  to  Kansas  Water 
Quality  Standards 

In  its  1994  revisions  of  its  water 
quality  standards,  Kansas  adopted 
numeric  water  quality  criteria  for  many 
pollutants  for  which  it  previously  had 
none.  Kansas  also  revised  existing 
single-value  criteria  to  separately 
address  both  acute  and  chronic  toxicity. 
In  its  1998  action.  EPA  approved  89 
separate  water  quality  criteria  for  toxics 
for  the  protection  of  aquatic  life  and 
human  health  adopted  by  the  State  as 
fully  consistent  with  the  requirements 
of  the  CWA  and  EPA's  implementing 
regulations.  All  of  the  State-adopted 
water  quality  criteria  approved  by  EPA 
in  1998  were  equal  to  ot  more  stringent 
than  those  Federal  criteria  previously 
promulgated  bv  EPA  for  Kansas  under 
the  NTR  in  1992.  {See  Enclosure  B, 
Table  B..  February  19.  1998.  letter  from 
EPA  to  the  Kansas  Department  of  Health 
and  Environment.)  With  that  approval 
decision,  the  numeric  water  quality 
criteria  that  EFA  had  promulgated  for 
Kansas  for  those  pollutants  as  part  of  the 
NTR  were  no  longer  necessary. 
Therefore,  EPA  withdrew  the  Federal 
criteria  (65  FR  19659,  April  12,  2000). 

EPA,  in  its  1998  action,  also 
disapproved  a  number  of  water  quality 
criteria  for  both  aquatic  life  and  hiunan 
health  protection  that  EPA  determined 
did  not  protect  the  State's  designated 
uses.  Of  the  State-adopted  criteria 
disapproved  by  EPA,  a  large  number  of 
the  pollutants  were  already  addressed 
by  Federally-promulgated  criteria  in  the 
NTR.  Because  the  NTR  criteria  for  these 
pollutants  continue  to  apply  in  Kansas, 
no  further  action  by  EPA  is  necessary  at 
this  time.  In  its  1998  action,  EPA  also 
disapproved  water  quality  criteria  for 
pollutants  that  were  not  included  in  the 


1992  NTR  for  Kansas.  EPA  identifi&l 
these  pollutants  as  candidates  for  future 
promulgation  should  the  State  fail  to 
adopt  water  quality  criteria  which 
protect  designated  uses  or  to  provide 
adequate  scientific  justification  for  not 
having  them. 

b.  1999  Revisions  to  the  Kansas  Water 
Quality  Standards 

On  June  29,  1999,  the  State  of  Kansas 
completed  another  set  of  revisions  to  its 
water  quality  standards  regxilations  and 
submitted  them  for  EPA's  review  and 
approval  on  August  10,  1999.  In  that 
action,  Kansas  revised  a  number  of  its 
water  quality  criteria  for  both  aquatic 
life  and  human  health  protection  to 
address  criteria  previously  disapproved 
by  EPA  in  1998.  Many  of  those  revised 
criteria  were  approved  by  EPA  on 
January  19,  2000.  Where  the  State 
adopted  water  quality  criteria  that  are 
equal  to  or  more  stringent  than  the 
appUcable  Federal  criteria  promulgated 
for  Kansas  under  the  NTR,  EPA 
withdrew  the  Federal  criteria  (65  FR 
19659.  April  12,  2000).  EPA  also 
approved  water  quality  criteria  adopted 
by  the  State  in  1999  that  were  less 
stringent  than  those  Federal  criteria 
promulgated  for  Kansas  in  the  NTR  but 
that  were  consistent  with  the  Clean 
Water  Act.  In  a  separate,  upcoming 
action,  EPA  will  propose  to  withdraw 
Kansas  from  the  NTR  for  those 
pollutants. 

In  its  1999  revisions,  Kansas  also 
submitted  water  quality  criteria  for 
pollutants  not  included  in  the  NTR  for 
Kansas.  Those  revised  criteria  were 
intended  to  address  criteria  disapproved 
by  EPA  in  its  1998  action.  EPA 
approved  the  1999  water  quality  criteria 
where  EPA  determined  that  they  were 
based  on  scientifically  defensible 
methods  and  protected  designated  uses. 
In  its  January  19,  2000,  approval  of 
Kansas'  1999  submission  of  revised 
water  quality  standards,  EPA  approved 
acute  and  chronic  aquatic  life  quality 
criteria  for  nickel  and  zinc;  acute 
aquatic  life  criteria  for  silver;  human 
health  criteria  (water  and  organism)  for 
thallium;  and  human  health  criteria 
(organism  only)  for  alpha-and  beta- 
endosulfan.  The  new  or  revised  water 
quality  criteria  adopted  by  Kansas  on 
June  29,  1999,  and  approved  by  EPA  on 
January  19,  2000,  address  EPA's 
disapproval  in  its  1998  action. 
Therefore,  no  further  action  by  EPA  is 
necessary  for  those  pollutants. 

Several  water  quality  criteria  adopted 
by  the  State  in  1994  and  disapproved  by 
EPA  in  1998  were  not  corrected  by  the 
State  in  its  1999  revisions  to  its  water 
quality  standards.  For  those  pollutants 
that  are  already  subject  to  Federally 


promulgated  water  quality  criteria,  no 
further  EPA  action  is  necessary  in 
response  to  the  1998  disapproval  action 
because  Kansas  remains  in  the  NTR  for 
those  pollutants.  In  many  instances,  the 
State  withdrew  its  EPA-disapproved 
water  quality  criteria  as  part  of  its  1999 
revisions  and  replaced  State  criteria 
with  a  footnote  acknowledging  there  are 
Federal  criteria  in  place.  Because  an 
acknowledgment  of  existing  Federal 
water  quality  standards  within  Kansas 
regulations  does  not  constitute  actual 
adoption  of  waier  quality  criteria  by  the 
State,  EPA  is  leaving  the  existing 
Federal  water  quality  standards  in 
place. 

c.  EPA  Withdrawal  of  1998  Disapproval 

In  its  1998  review  of  the  1994  Kansas 
water  quality  standards  revisions,  EPA 
disapproved  State  water  quality  criteria 
for  alpha-endosulfan  and  beta- 
endosulfan  for  the  State's  Domestic 
Water  Supply  use  as  being  inconsistent 
with  the  requirements  of  the  CWA  and 
EPA's  implementing  regulations.  This 
disapproval  was  procedurally  in  error 
however,  because  the  State  had  not 
adopted  any  new  or  revised  criteria  for 
the  Domestic  Water  Supply  use  for 
those  pollutants  in  1994  that  would 
have  triggered  EPA's  approval  or 
disapproval  authority. 

d.  Water  Quality  Criteria  for  Endrin 

In  1994,  the  State  adopted  a  new 
criterion  for  endrin  for  its  Domestic 
Water  Supply  use,  which  EPA 
disapproved  in  its  1998  action  under 
section  303(c)(3).  In  its  1999  revision, 
the  State  removed  the  numeric  criterion 
for  endrin  altogether.  EPA  subsequently 
found  that  its  1998  disapproval  of  the 
numeric  criterion  for  endrin  had  been  in 
error.  The  State's  1994  criterion  was 
consistent  with  the  CWA  and  was  based 
on  the  drinking  water  MCL  for  endrin 
(and  no  Kansas  NTR  value  for  endrin 
had  been  promulgated).  Therefore,  on 
January  19,  2000,  EPA  withdrew  its 
1998  disapproval  of  Kansas's  1994 
endrin  criterion  and  disapproved  the 
State's  1999  deletion  of  the  endrin 
criterion.  EPA  disapproved  this  deletion 
because  it  had  the  effect  of  leaving  the 
State  with  no  criterion  for  endrin  in  its 
Domestic  Water  Supply  use.  If  the  State 
fails  to  address  this  deficiency,  EPA  will 
propose  water  quality  criteria  for 
endrin,  in  a  separate  action,  at  the  same 
time  it  addresses  the  other  provisions 
EPA  disapproved  on  January  19,  2000. 

F.  Antidegmdation  and  Water  Quality 
Standards  Implementation  Procedures 

As  part  of  the  Kansas'  1994 
submission,  KDHE  submitted 
procedures  for  the  implementation  of  its 
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standards  through  the  development  of 
NPDES  permit  limitations  {Kansas 
Surface  Water  Quality  Implementation 
Procedures;  October,  18,  1994).  These 
procedures  contain  two  separate 
components:  procedures  for 
implementing  the  State's 
antidegradation  policy  at  K.A.R.  28-16- 
28c(a),  and  procedures  governing  the 
implementation  of  water  quality 
standards,  e.g.,  through  development  of 
water  quality-based  effluent  limitations 
for  NPDES  permits. 

In  its  1998  action,  EPA  addressed 
components  of  these  procedures 
separately  based  on  their  distinctly 
different  treatment  under  Federal 
regulations.  Federal  regulations  at  40 
CFR  131.12(a)  require  that  States 
identify  methods  for  implementing  the 
State's  antidegradation  policy. 
Development  of  these  implementation 
procedures  is  not  discretionary.  Section 
3  of  the  State's  procedures  addressed 
implementation  of  the  State's 
antidegradation  policy.  In  its  1998 
disapproval  of  Kansas'  October  18, 
1994,  antidegradation  implementation 
procedures,  EPA  identified  three 
deficiencies  with  the  procedures  that 
would  lead  to  the  implementation  of 
Kansas'  antidegradation  policy  in  a 
manner  inconsistent  with  Federal 
regulations.  These  deficiencies  were:  (1) 
Failure  to  maintain  existing  water 
quality  for  Tier  3  waters;  (2)  Failure  to 
maintain  existing  water  quality  for  Tier 
2  waters  imder  the  State's 
antidegradation  provision;  and  (3) 
Failure  to  identify  the  means  by  which 
the  State  would  implement  its 
antidegradation  policy  in  the  context  of 
determining  whether  to  allow  a 
lowering  of  surface  water  quality  by 
point  sources  of  pollution  where 
nonpoint  sources  also  contribute  the 
pollutant  of  concern  to  that  body  of 
water.  The  State  revised  it's 
antidegradation  procedvires  and 
submitted  them  to  EPA  for  review  in 
1999.  These  revised  procedures 
addressed  the  first  two  disapproved 
items  regarding  existing  water  quality  in 
Tier  3  and  Tier  2  waters,  but  not  the 
third  disapproved  item.  This  last  item 
remains  disapproved  and  is  addressed 
in  section  IV. D. 

The  1994  antidegradation  procediu"es 
required  the  protection  of  existing  water 
quality  within  the  State's  Outstanding 
Natxiral  Resource  Waters,  but  did  not 
describe  the  mechanisms  or  methods  by 
which  that  level  of  protection  was  to  be 
implemented.  Specifically,  the 
Procedures  failed  to  identify  how 
existing  water  quality  in  the  State's 
Outstanding  Natural  Resource  Waters 
would  be  maintained  under  the  mixing 
zone  provisions  at  K.A.R.  28-16- 


28c(b){2).  The  use  of  mixing  zones  and 
zones  of  initial  dilution  in  the  State's 
Outstanding  Natural  Resource  Waters 
allowed  for  the  permanent  lowering  of 
existing  water  quality  in  portions  of 
those  waters. 

The  State's  1994  Procedures  also  did 
not  adequately  protect  high  quality 
waters  as  required  under  Federal 
regulations  at  40  CFR  131.12(a)(2) 
(referred  to  as  "Tier  2")  and  the  State 
provision  at  K.A.R.  28-16-28c(a)(2). 
The  Tier  2  level  of  protection  under  the 
Federal  antidegradation  regulations  and 
the  State  antidegradation  policy  requires 
protection  of  existing  water  quality 
unless  a  lowering  of  water  quality  is 
necessary  to  accommodate  important 
social  or  economic  development  in  the 
area  where  the  lowering  of  existing 
water  quality  occurs.  However,  the  State 
procedure  only  addressed  the  protection 
of  existing  and  designated  uses  in 
regulating  point  sources  of  pollution 
rather  than  existing  water  quality.  This 
is  contrary  to  the  State  provision  at 
K.A.R.  28-16-28c(a)(2)  and  is  also 
inconsistent  with  40  CFR  131.12(a)(2). 

As  part  of  its  June  29,  1999,  revisions 
to  its  water  quality  standards,  the  State 
revised  its  antidegradation 
implementation  procedxires  in  a  manner 
consistent  with  revisions  to  the  State's 
antidegradation  policy  (see  section 
III. A.)  to  maintain  existing  water  quality 
in  Tier  3  waters.  Kansas'  1999  revision 
of  its  antidegradation  implementation 
procedures  also  adequately  addressed 
the  manner  in  which  the  maintenance  of 
existing  water  quality  is  ensured  for 
high  quality  waters  (Tier  2).  EPA 
approved  these  revisions  in  its  January 
19.  2000,  letter.  These  corrections  to  the 
State's  Procedures  made  further  Federal 
action  to  address  these  two  disapproved 
provisions  unnecessary. 

The  remaining  provisions  of  the 
State's  1994  implementation  procedures 
addressed  implementation  of  water 
quality  standards.  Federal  regulations  at 
40  CFR  131.13  address  policies 
generally  affecting  the  application  and 
implementation  of  standards  that  States 
may  adopt,  at  their  discretion.  If  a  State 
adopts  such  policies,  the  regulation 
provides  that  they  are  subject  to  EPA 
review  and  approval.  In  its  1998  action, 
EPA  disapproved  the  State's 
implementation  procedures  for  NPDES 
permits  because  the  procedures  did  not 
ensure  that  permits  would  derive  from 
and  comply  with  the  State's  water 
quality  standards.  Specifically,  EPA 
identified  the  following  deficiencies. 
First,  the  procedures  failed  to  clearly 
identify  how  mixing  zones  were  to  be 
limited  or  sized.  Second,  the  procedures 
addressing  whole  effluent  toxicity 
(WET)  testing  allowed  the  use  of  less 


sensitive  organisms  than  recommended 
in  the  testing  methodology  and  did  not 
identify  any  circumstances  when  WET 
limitations  would  be  placed  in  NPDES 
permits  when  there  was  reasonable 
potential  to  violate  the  State's  narrative 
water  quality  criteria.  Third,  the 
procedures  specified  a  "lesser  level  of 
evaluation"  for  minor  permits  than  is 
specified  for  major  permits.  Finally,  the 
procedures  did  not  include  provisions 
addressing  site-specific  water  quality 
criteria  development,  the  issuance  of 
variances  or  the  manner  by  which  the 
State  would  measure  and  evaluate 
socio-economic  impacts. 

In  its  1999  revisions  to  its  water 
quality  standards,  Kansas  significantly 
revised  its  implementation  procedures 
(Kansas  Implementation  Procedures: 
Surface  Water,  June  1,  1999)  and 
corrected  the  deficiencies  identified  in 
EPA's  1998  disapproval  letter. 
Additionally,  the  State  incorporated  its 
implementation  procedures  into  the 
State's  water  quality  regulations  at 
K.A.R.  28-16-28b(cc).  These  revised 
implementation  procedures,  to  the 
extent  they  addressed  water  quality 
standards  implementation,  were 
reviewed  by  EPA  and  approved  on 
January  19.  2000 

rV.  What  Federal  Water  Quality 
Standards  Is  EPA  Proposing  in 
Response  to  Its  1998  Disapproval? 

A.  Designated  Uses 

1.  Background 

Section  101(a)(2)  of  the  CWA 
establishes  as  a  national  goal  "water 
quality  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfish,  and  wildlife  and  *   *   * 
recreation  in  and  on  the  water," 
wherever  attainable.  This  national  goal 
is  commonly  referred  to  as  the 
"fishable/swimmable"  goal  of  the  CWA. 
(Hereafter,  the  fishable/swinunable 
goals  are  referred  to  as  CWA  section 
101(a)  goal  uses.)  Section  303(c)(2)(A) 
requires  State  water  quality  standards  to 
"protect  the  public  health  and  welfare, 
enhance  the  quality  of  water,  and  serve 
the  purposes  of  this  Act."  EPA's 
regulations  at  40  CFR  part  131  interpret 
and  implement  these  CWA  provisions 
by  requiring  that  water  quality 
standards  provide  for  CWA  section 
101(a)  goal  uses  unless  those  uses  have 
been  shown  to  be  unattainable, 
effectively  creating  a  rebuttable 
presumption  of  attainability,  i.e.,  a 
default  designation  of  CWA  section 
101(a)  goal  uses  should  apply.  The 
mechanism  in  EPA's  regulations  used  to 
rebut  this  presumption  is  a  use 
attainability  analysis. 
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Under  40  CFR  131.10(j).  States  are 
required  to  conduct  a  use  attainability 
analysis  (UAA)  whenever  the  State 
designates  or  has  designated  uses  that 
do  not  include  the  CWA  section  101(a) 
goal  uses,  or  when  the  State  wishes  to 
remove  CWA  section  101(a)  goal  uses, 
or  when  it  adopts  subcategories  of  uses 
that  require  less  stringent  criteria.  Uses 
are  considered  by  EPA  to  be  attainable, 
at  a  minimum,  if  the  uses  can  be 
achieved  (1)  when  effluent  limitations 
under  section  301(b)(1)(A)  and  (B)  and 
section  306  are  imposed  on  point  source 
dischargers,  and  (2)  when  cost  effective 
and  reasonable  best  management 
practices  are  imposed  on  nonpoint 
source  dischargers.  See  40  CFR 
131.10(d).  EPA's  regulations  at  40  CFR 
131.10  list  grounds  upon  which  to  base 
a  finding  that  attaining  the  designated 
use  is  not  feasible,  as  long  as  the 
designated  use  is  not  an  existing  use.  A 
UAA  is  defined  in  40  CFR  131.3(g)  as 
a  "structured  scientific  assessment  of 
the  factors  affecting  the  attainment  of 
the  use  which  may  include  physical, 
chemical,  biological,  and  economic 
factors."  In  a  UAA,  the  physical, 
chemical  and  biological  factors  affecting 
the  attainment  of  a  use  are  evaluated 
through  a  water  body  survey  and 
assessment.  Guidance  on  water  body 
survey  and  assessment  techniques  is 
contained  in  the  Technical  Support 
Manual,  Volumes  I-III:  Water  Bodv 
Surveys  and  Assessments  for 
Conducting  Use  Attainability  Analyses. 
Volume  I  provides  information  on  water 
bodies  in  general,  Volume  II  contains 
information  on  estuarine  systems  and 
Volume  III  contains  information  on  lake 
systems.  (Volumes  I-II,  November  1983; 
Volume  III,  November  1984).  Additional 
guidance  is  provided  in  the  Water 
Quality  Standards  Handbook:  Second 
Edition  (EPA-823-B-94-005,  August 
1994).  Guidance  on  economic  factors 
affecting  the  attainment  of  a  use  is 
contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards: 
Workbook  (EPA-823-B-95-002,  March 
1995). 

As  discussed  earlier,  EPA  regulations 
effectively  establish  a  "rebuttable 
presumption"  that  CWA  section  101(a) 
goal  uses  are  attainable  and  therefore 
should  apply  to  a  water  body  unless  it 
is  affirmatively  demonstrated  that  such 
uses  are  not  attainable.  EPA  adopted 
this  approach  in  order  to  help  achieve 
the  national  goal  articulated  by  Congress 
that,  "wherever  attainable,"  water 
quality  should  provide  for  the 
"protection  and  propagation  offish, 
shellfish  and  wildlife"  and  for 
"recreation  in  and  on  the  water."  CWA 
101(a).  While  facilitating  achievement  of 


Congress'  goals,  the  "rebuttable 
presumption"  approach  preserves 
States'  paramoimt  role  in  establishing 
water  quality  standards  in  weighing  any 
available  evidence  regarding  the 
attainable  uses  of  a  particular  water 
body.  The  rebuttable  presumption 
approach  does  not  restrict  the  discretion 
that  States  have  to  determine  that  CWA 
section  101(a)  goal  uses  are  not,  in  fact, 
attainable  in  a  particular  case.  Rather,  if 
the  water  quality  goals  articulated  by 
Congress  are  not  to  be  met  in  a 
particular  water  body,  the  regulations 
simply  require  that  such  a 
determination  be  based  upon  a  credible, 
"structured  scientific  assessment"  of 
use  attainability.  See  40  CFR  131.3(g) 
(defining  use  attainability  analysis). 

EPA  believes  that  the  rebuttable 
presvunption  policy  reflected  in  these 
regulations  is  an  essential  foundation 
for  effective  implementation  of  the  CWA 
as  a  whole.  The  "use"  of  a  water  body 
is  the  most  fundamental  articulation  of 
its  role  in  the  aquatic  and  human 
envirorunents,  and  all  of  the  water 
quality  protections  established  by  the 
CWA  follow  fi-om  the  water's  designated 
use.  If  a  use  lower  than  a  CWA  section 
101(a)  goal  use  is  designated  based  on 
inadequate  information  or  superficial 
analysis,  water  quality-based 
protections  that  might  have  enabled  the 
water  to  achieve  the  goals  articulated  by 
Congress  in  section  101(a)  may  not  be 
put  in  place.  As  a  result,  the  true 
potential  of  the  water  body  may  never 
be  realized,  and  a  resource  highly 
valued  by  Congress  and  the  public  may 
be  forever  lost. 

EPA  seeks,  through  its  oversight 
imder  section  303(c)  of  the  Act,  to 
ensure  that  any  State's  decision  to  forgo 
protection  of  a  water  body's  potential  to 
support  CWA  section  101(a)  goal  uses 
results  from  an  appropriately 
"structured"  analysis  of  use  attainment. 
Where  EPA  concludes  that  the  State 
failed  to  adequately  justify  a  use 
designation  lower  than  a  CWA  section 
101(a)  goal  use  designation,  EPA 
disapproves  the  use  designation.  In 
some  cases,  the  State  may  decide  to 
revise  its  use  classifications  to  protect 
CWA  section  101(a)  goal  uses.  In  other 
cases,  the  State  may  decide  to  conduct 
a  more  thorough  analysis  of  use 
attainability  sufficient  to  rebut  the 
rebuttable  presumption  reflected  in  the 
regulations.  Where,  however,  a  State 
does  neither,  federally  promulgated 
CWA  section  101(a)  goal  uses  will 
ensure  the  water  quality  goals  of  the  Act 
are  effectively  implemented. 


2.  EPA  Review  of  Kansas'  Use 
Designations 

When  Kansas  submitted  its  revised 
standards  to  EPA  on  October  31 ,  1994, 
it  also  submitted  the  Kansas  Surface 
Water  Register,  which  contains  the 
listing  of  all  streams,  lakes  and  wetlands 
classified  under  the  State's  water  quality 
standards,  individual  water  body 
locational  data  and  all  designated  uses 
for  each  stream  segment,  wetland  and 
lake.  The  Register,  adopted  by  reference 
at  K.A.R.  28-16-28d(c)(2),  greatly 
expanded  the  number  of  streams 
previously  designated  under  the  1985 
Kansas  standards,  dividing  each  original 
stream  segment  into  multiple  parts,  with 
independent  designations  for  each 
newly  identified  segment.  Given  both 
the  extensive  restructuring  of  the 
citations  for  classified  stream  segments 
and  the  creation  of  the  Register  separate 
from  the  K.A.R. ,  EPA  treated  all  of  the 
1994  use  designations  as  new  or  revised 
water  quality  standards  subject  to  EPA 
approval  imder  section  303(c)(3)  of  the 
CWA.  In  the  1994  revision  to  Kansas' 
water  quality  standards,  the  State  listed 
a  number  of  streams  and  lakes  that  it 
determined  did  not  support  a  primary 
contact  recreation  use  or  aquatic  life 
protection  use,  or  that  were  simply 
imdesignated  because  Kansas  reported 
that  it  had  limited  or  no  field 
information  to  make  a  CWA  section 
101(a)  goal  use  designation.  In  1998,  of 
these  waters,  EPA  disapproved  nine 
water  body  designations  because  it 
determined  that  the  use  attainability 
andyses  submitted  by  Kansas  were 
inadequate,  and  it  disapproved  one 
water  body  designation  for  which  the 
State  failed  to  submit  a  use  attainability 
analysis  to  justify  the  omission  of  the 
CWA  section  101(a)  goal  uses.  EPA  also 
disapproved  Kansas'  failure  to  designate 
any  uses  at  all  for  another  1,475  waters. 

Since  the  early  1980's,  EPA  has 
identified  the  State's  lack  of  justification 
for  waters  not  designated  with  section 
101(a)  goal  uses,  particularly  primary 
contact  recreation,  as  a  significant  issue 
that  must  be  addressed.  EPA  approved 
the  1985  revisions  to  the  Kansas  water 
quality  standards  on  Jime  19, 1986, 
based  on  "completion  of  the  statewide 
use  attainability  analyses  in  accordance 
with  the  KDHE  schedule  submitted  to 
EPA,  dated  May  2,  1986.  "  These 
analyses  were  to  address  all  surface 
waters  that  the  State  did  not  designate 
for  primary  contact  recreational  use. 
The  schedule  of  planned  use 
attainability  analyses  submitted  by 
KDHE  and  accepted  by  EPA  provided 
for  completion  of  this  task  by  1991. 
Kansas  has  performed  a  number  of  use 
attainability  analyses  since  the  adoption 
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of  the  1994  Water  Quality  Standards.  As 
part  of  its  1 998  approval  action,  EPA 
approved  over  300  revised  use 
designations  as  a  result  of  those  use 
attainability  analyses  that  were 
submitted.  However,  Kansas  did  not 
include  supporting  use  attainability 
analyses  for  all  the  surface  waters  that 
the  State  did  not  designate  for  primary 
contact  recreation.  EPA  therefore 
disapproved  those  use  designations  as 
being  inconsistent  with  40  CFR 
131.10(g). 

3.  EPA  Proposal  To  Promulgate  Federal 
Designated  Uses  for  Specific  Stream 
Segments  and  Lakes 

Subsequently,  in  1999,  Kansas 
adopted,  and  submitted  to  EPA,  use 
designations  consistent  with  the  CWA 
and  EPA's  implementing  regulations  for 
two  streams  and  14  lakes  for  which  EPA 
had  previously  disapproved  use 
designations.  On  January  19,  2000,  EPA 
approved  these  revised  use 
designations.  Kansas  also  identified  in 
its  1999  submittal,  and  EPA  approved 
on  January  19,  2000,  the  deletion  of 
seven  water  bodies  due  to  errors  in  their 
original  identification.  EPA  also 
identified,  in  its  January  2000  letter,  one 
stream  segment  in  Kansas  that  is  located 
totally  within  Indian  country,  over 
which  Kansas  has  not  demonstrated 
jurisdiction  for  CWA  purposes.  In 
prepciring  today's  proposed  rulemaking, 
EPA  also  identified  four  waterbodies  the 
Agency  inadvertently  counted  twice  in 
its  1998  disapproval  action. 
Accordingly,  in  today's  action,  EPA  is 
proposing  to  promulgate  primary 
contact  use  designations  for  1,456 
stream  segments  and  lakes  and  the 
State's  expected  aquatic  life  use 
designation  for  one  stream  segment. 

When  proposing  replacement  Federal 
water  quality  standards,  EPA  must 
follow  the  same  rebuttable  presumption 
approach  that  applies  imder  the 
regulation  to  State  decision-making  (40 
CFR  131.22).  EPA  does  not  beUeve  it 
would  be  appropriate  to  alter  the 
current  approach  to  establishing  use 
designations  under  40  CFR  part  131 
merely  because  the  fonun  for  decision- 
making has  changed  from  the  State  to 
the  Federal  level.  Attaining  the  goals 
articulated  by  Congress  is  no  less 
important  when  EPA,  as  opposed  to  a 
State,  is  making  use  designation 
determinations.  Moreover,  EPA  believes 
that  failure  to  apply  the  rebuttable 
presumption  in  the  Federal  context 
could  undermine  how  that  presumption 
ciirrently  applies  to  State  decision- 
making under  the  Federal  regulations.  If 
the  presumption  did  not  apply  equally 
in  the  State  aafd  Federal  decision- 
making process,  a  State  could  effectively 


shift  the  burden  of  demonstrating 
attainability  simply  by  failing  to 
adequately  justify  its  use  designation 
and  thereby  triggering  a  Federal 
rulemaking  proceeding. 

EPA's  approach  in  this  proposed 
rulemaking  does  not  undermine  the 
State's  primary  role  in  designating  uses 
for  waters  in  Kansas.  If,  prior  to  EPA 
finalizing  this  rule,  the  State  undertakes 
a  sound  analysis  of  use  attainability  for 
the  waters  subject  to  this  proposal  that 
takes  into  account  appropriate 
biological,  chemical  and  physical 
factors,  and  concludes  that  the  CWA 
section  101(a)  goal  uses  are  not 
attainable  for  these  waters,  EPA  woidd 
approve  the  State's  action  and  would 
not  promulgate  CWA  section  101(a)  goal 
use  designations  for  those  waters.  EPA 
is  soliciting  public  conunent  and 
information  on  the  attainability  of  the 
proposed  Federal  uses  for  the  water 
bodies  listed  in  proposed  40  CFR  131.34 
(g)  and  (h).  EPA  also  encourages  the 
State  to  continue  evaluating  the 
appropriate  use  designations  for  these 
waters.  The  State  of  Kansas  has 
performed  a  number  of  use  attainability 
analyses  (UAAs)  since  the  adoption  of 
the  1994  Water  Quality  Standards.  As 
part  of  the  1998  approval  action,  EPA 
approved  over  300  revised  use 
designations  as  a  result  of  those  UAAs 
submitted  to  EPA.  As  part  of  the  State's 
commitment  to  review  uses,  Kansas  is 
updating  and  standardizing  the 
protocols  for  performing  UAAs  through 
a  public  process.  Four  public  forums 
were  held  by  the  State  to  present  the 
revised  UAA  protocols  to  the  public. 
Improvements  to  the  State's  methods  of 
performing  use  attainability  analyses 
also  implements  recommendations 
made  by  the  Kansas  Special 
Commission  of  Water  Quality 
Standards.  Kansas  expects  to  complete 
this  process  in  the  Summer  of  2000. 
EPA  will  review  any  futiire  UAAs 
submitted  by  the  State  with  the  same 
level  of  rigor  as  it  has  reviewed  previous 
UAAs  submitted  by  the  State.  EPA's 
proposal  of  designated  uses  based  on 
the  rebuttable  presumption  does  not 
affect  the  substance  of  EPA's  review  of 
State  UAAs.  If  further  data  indicates 
that  this  presumption  is  not  appropriate 
for  particular  water  bodies,  EPA's  final 
rule  will  be  revised  accordingly.  In 
particular,  if  EPA  determines,  based  on 
the  record,  that  any  of  Kansas' 
designations  are  justified,  there  will  be 
no  need  for  Federally  promulgated  use 
designations  for  those  particular  water 
bodies.  EPA  believes  that  this  approach 
is  reasonable  because  it  is  consistent 
with  the  goals  in  section  101(a)(2)  of  the 


CWA  and  the  implementing  regulations 
at  40  CFR  part  131. 

Kansas'  use  classification  system 
includes  a  variety  of  designated  uses  for 
its  waters,  including  "domestic  water 
supply,"  "agricidtiural  water  supply," 
"special  aquatic  life,"  "expected  aquatic 
life,"  "restricted  aquatic  life,"  "primary 
contact  recreation,"  and  "food 
procurement."  Kansas  water  quality 
standards  identify  three  subcategories  of 
aquatic  life  uses  for  Kansas'  surface 
waters:  Special  aquatic  life  use  waters, 
expected  aquatic  life  use  waters,  and 
restricted  aquatic  life  use  waters.  The 
Kansas  water  quality  standards  define 
"expected  aquatic  life  use  waters"  as 
"surface  waters  containing  habitat  types 
and  indigenous  biota  commonly  found 
or  expected  in  the  State."  Further,  the 
Kansas  Surface  Water  Register  includes 
the  expected  aquatic  life  use  designation 
for  the  majority  of  surface  waters  in  the 
State.  EPA's  approach  in  proposing 
designated  uses  for  1,457  of  the  water 
bodies  is  to  select  uses  from  Kansas' 
system  that  correspond  to  CWA  section 
101(a)  goal  uses.  This  approach  meets 
the  requirements  of  the  CWA  while 
deferring  to  the  State's  approach  for 
defining  101(a)  goal  uses. 

a.  Expected  Aquatic  Life 

EPA  is  proposing  to  promulgate  an 
aquatic  life  use  designation  for  one 
stream  segment.  Whiskey  Creek,  that  the 
State  designated  for  a  restricted  aquatic 
life  use  in  1994  without  a  supporting 
UAA.  Subsequently,  the  State  submitted 
a  UAA  documenting  its  designation 
decision  for  Whiskey  Creek  on 
December  23,  1997.  The  basis  for  this 
designation  was  the  State's 
determination  that  poor  water  quality, 
associated  with  the  discharge  from  a 
wastewater  treatment  facility,  limited 
the  attainment  of  an  expected  aquatic 
life  use.  The  State's  determination  was 
not  consistent  with  Federal  regulations 
at  40  CFR  131.10,  which  require  that  at 
least  one  of  six  reasons  be  met  to  justify 
uses  less  than  CWA  section  101(a)  uses 
or  downgrades  in  designated  uses.  The 
reason  supplied  by  Kansas  was  not  one 
of  the  six  possible  bases  specified  in  the 
regulation.  Therefore,  EPA  disapproved 
Kansas'  use  designation  for  Whiskey 
Creek  in  1998. 

Because  the  State  assigns  the  expected 
aquatic  life  use  category  to  a  majority  of 
its  surface  waters,  and  there  is  no 
information  to  indicate  that  Whiskey 
Creek  contains  other  than  common 
habitat  types  and  indigenous  biota,  EPA 
believes  that  an  expected  aquatic  life 
use  designation  is  appropriate  for 
aquatic  life  in  Whiskey  Creek. 
Therefore,  EPA  proposes  to  designate 
Whiskey  Creek  for  expected  aquatic  life. 
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This  water  is  identified  in  proposed 
131.34(g). 

b.  Primary  Contact  Recreation 

EPA  is  proposing  to  promulgate 
primary  contact  recreation  use 
designations  for  1,456  waters  in  Kansas. 
In  its  1998  action,  EPA  disapproved  the 
absence  of  a  primary  contact  recreation 
use  designation  for  1,484  water  bodies. 
Of  these  waters.  EPA  disapproved  nine 
water  bodies'  use  designations  because 
of  inadequate  use  attainability  analyses. 
For  the  remainder,  which  under  Kansas' 
water  quality  standards  received  default 
protection  for  secondary  contact 
recreational  use,  see  K.A.R.  28-16- 
28d(c)(l),  the  State  provided  no 
documentation  regarding  the  absence  of 
a  primary  contact  recreation  use. 
Therefore,  EPA  proposes  to  promulgate 
primary  contact  recreation  use 
designations  for  1,456  waters  in  Kansas. 
These  waters  are  identified  in  proposed 
40CFR  131.34(h). 

The  designation  of  primary  contact 
recreation  uses  in  this  proposed  rule  is 
not  intended  to  apply  to  waters  within 
Indian  country.  The  1999  Kansas 
Surface  Water  Register  includes  some 
stream  segments  that  may  be  located 
wholly  or  partly  in  Indian  coimtry.  EPA 
approval  of  designated  uses  for  waters 
in  Kansas  has  never  been  intended  to 
apply  to  any  waters  located  within 
Indian  country  because  EPA  has  not 
analyzed  or  approved  the  State's 
authority  to  adopt  water  quality 
standards  for  waters  in  Indian  coimtry. 
In  its  January  19,  2000,  letter,  EPA 
recommended  that  the  State  clarify  this 
matter  by  amending  the  Kansas  Surface 
Water  Register  to  specify  that  the  State's 
water  quality  standards  do  not  apply  to 
any  portions  of  waters  located  in  Indian 
country.  EPA  is  working  with  Tribes  in 
Region  \TI  to  identify  those  Tribes  that 
may  consider  seeking  authorization  to 
administer  the  water  quality  standards 
program  under  the  CWA.  That  effort  is 
part  of  a  national  effort  to  ensure  there 
are  water  quality  standards  for  Indian 
Country  waters. 

4.  Request  for  Comment  and  Data  • 

EPA  believes  the  proposed  designated 
uses  in  today's  rule  are  appropriate 
considering  the  requirements  of  the 
CWA  and  EPA's  implementing 
regulations  and  the  absence  of  data  and 
information  supporting  the  State's 
designation  of  less  stringent  uses.  EPA 
solicits  any  additional  data  and 
information  that  may  further  support  or 
refute  the  attainability  of  today's 
proposed  designated  uses.  The  Agency 
will  evaluate  any  data  and  information 
submitted  to  EPA  by  the  close  of  the 
public  comment  period  with  regard  to 


designating  uses  for  these  1,457  stream 
segments  and  lakes.  After  full 
consideration  of  such  information,  EPA 
will  make  a  final  decision  whether  the 
designated  uses  in  today's  proposal  are 
appropriate.  To  assist  commenters,  the 
following  paragraphs  provide  guidance 
on  the  type  of  information  EPA 
considers  to  be  most  important. 

EPA  is  seeking  information  that 
would  assist  in  determining  for  each  of 
the  waters  identified  in  proposed  40 
CFR  131.34(g)  and  (h)  whether  the 
proposed  designated  uses  are  currently 
being  attained  or  have  been  attained 
since  November  28,  1975;  whether 
natural  conditions  or  features  or  human- 
caused  conditions  prevent  the 
attaiiunent  of  these  uses  and  whether 
these  conditions  can  or  caimot  be 
remedied  or  would  cause  more 
enviroimiental  damage  to  correct  than  to 
leave  in  place;  and  whether  controls 
more  stringent  than  those  required  by 
sections  301(b)  and  306  of  the  CWA  ' 
would  be  needed  to  attain  the  uses,  and, 
if  imposed,  whether  they  would  result 
in  substantial  and  widespread  social 
and  economic  impact  to  the  community. 
A  general  discussion  of  the  types  of 
data/information  requested  by  the 
Agency  follows. 

Ambient  Monitoring  Information:  (1) 
Any  in-stream  data  for  any  of  the  stream 
segments  listed  in  40  CFR  131.34  (g)  and 
(h)  reflecting  either  natural  conditions 
(e.g.,  in-stream  flow  data  or  other  data 
relating  to  stream  hydrology)  or 
irretrievable  human-caused  conditions 
that  cannot  be  remedied  and  that 
prevent  the  uses  or  water  quality  criteria 
from  being  attained;  (2)  any  available  in- 
stream  biological  data;  (3)  any  chemical 
and  biological  monitoring  data  that 
verify  improvements  to  water  quality  as 
a  result  of  treatment  plant/facility 
upgrades  and/or  expansions;  and  (4)  any 
in-stream  data  reflecting  nonpoint 
sources  of  pollution  or  best  management 
practices  that  have  been  implemented 
for  nonpoint  source  control. 

Current  and  Historical  Effluent  Data: 
(1)  Any  data  and  information  relating  to 
mass  loadings  from  point  source 
discharges  of  pollutants  such  as  BOD, 
NHj  -N,  chlorine,  metals  (e.g.,  arsenic, 
cadmium,  chromiiun,  copper,  lead, 
mercury,  nickel,  silver,  zinc),  other 
toxics  (e.g.,  volatile  organic  chemicals 
such  as  benzene  or  toluene,  acid 
extractables  such  as  pentachlorophenol, 
base  neutrals  such  as  anthracene, 
fluorine  or  pyrene,  and  pesticides  such 
as  aldrin,  lindane,  DDT,  dieldrin,  endrin 
and  toxaphene);  (2)  data  and 
information  related  to  facility  or 
treatment  plant  effluent  quality;  and  (3) 
any  information  related  to  releases  of 
pollutants  from  other  sources  such  as 


landfills,  transportation  facilities, 
construction  sites,  agriculture/ 
silviculture,  incinerators,  and 
contaminated  sediments. 

Water  Quality  Modeling  Information: 
(1)  Any  data  or  information  on 
analytical  models  that  can  be  used  to 
evaluate  or  predict  stream  quality,  flow, 
morphology;  (2)  any  physical,  biological 
or  chemical  characteristics  relating  to 
designated  uses;  and  (3)  the  results  of 
any  such  models  that  can  be  used  to 
evaluate  the  attainment  of  designated 
uses. 

Economic  Data:  any  information 
relating  to  costs  and  benefits  associated 
with  or  incurred  as  a  result  of  facility  or 
treatment  plant  expansions  or  upgrades. 
This  information  includes:  (1) 
Qualitative  descriptions  or  quantitative 
estimates  of  any  costs  and  benefits 
associated  with  facility  or  treatment 
plant  expansions  or  upgrades,  or 
associated  with  facilities  or  treatment 
plants  meeting  limits;  (2)  any 
information  on  costs  to  households  in 
the  community  with  facility  or 
treatment  plant  expansions  or  upgrades, 
whether  through  an  increase  in  user 
fees,  an  increase  in  taxes,  or  a 
combination  of  both;  (3)  descriptions  of 
the  geographical  area  affected;  (4)  any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percent  of  full  market  value  of  taxable 
property;  and  (5)  any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
including  changes  in  income  to  the 
community  if  workers  lose  their  jobs, 
and  effects  on  other  businesses  both 
directly  and  indirectly  influenced  by  the 
continued  operation  of  the  private 
sector  entity. 

B.  Stream  Design  Flow 

1.  Background 

The  1985  Kansas  water  quality 
standards  at  K.A.R.  28-16-28c(c)(l) 
specified  conditions  for  the  application 
of  numeric  water  quality  criteria  to  State 
waters,  including  stream  flows  below 
which  niuneric  criteria  did  not  apply 
(i.e.,  the  7Q10  or  1  cubic  foot  per  second 
(cfs)).  The  1985  provisions  at  K.A.R.  28- 
16-28c(b),  describing  the  allocation  of 
dilution  for  discharges  to  classified 
streams  based  on  the  use  of  mixing 
zones,  did  not  specify  a  stream  design 
flow.  Revisions  to  the  1985  Kansas 
water  quality  standards  at  K.A.R.  28- 
16-28c(c)(l)  in  1994  introduced  a 
stream  design  flow  of  an  "assumed 
7Q10"  in  addition  to  a  "measured 
7Q10,"  defining  the  stream  flow  below 
which  numeric  criteria  do  not  apply. 
Under  the  1994  revisions,  an  "assumed 
7Q10"  of  either  1  cfs  or  0.1  cfs 
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(depending  upon  the  particular  aquatic 
life  use  designation  of  that  stream 
segment)  would  serve  as  the  low  flow 
cut-off  if  the  "measured  7Q10"  was 
below  one  of  those  values.  Exceptional 
State  waters  and  special  aquatic  life  use 
waters  are  afforded  0.1  cfs  for  assumed 
dilution,  whereas  expected  aquatic  life 
use  waters  and  restricted  aquatic  life  use 
waters  are  afforded  1  cfs  for  assumed 
dilution.  In  its  1994  revisions  to  the 
mixing  zone  provisions  at  K.A.R.  28- 
16-28c(b).  the  State  also  explicitly 
included  the  concept  of  either  the 
"measured  7Q10"  or  the  "assumed 
7Q10"  flow  in  its  calculation  of  the 
mixing  zone  cross-sectional  area  and, 
therefore,  the  dilution  available  to  meet 
the  applicable  criteria.  In  disapproving 
these  provisions  in  1998,  EPA  pointed 
out  that  implementation  of  this 
provision  could  authorize  water  quality 
based  effluent  limits  (WQBELs)  that 
would  cause  exceedences  of  numeric 
water  quality  criteria  beyond  the  mixing 
zone  and  would  fail  to  protect  the 
designated  uses  of  the  water  body. 

For  example,  under  K.A.R.  28-^16- 
28e(c){2){F),  the  State  applies  its  acute 
and  chronic  numeric  water  quality 
criteria  for  protecting  aquatic  life 
outside  the  zone  of  initial  dilution  and 
beyond  the  mixing  zone,  respectively.  In 
this  manner,  toxicity  within  the  waters 
of  the  State  is  prevented.  Under  other 
provisions  at  K.A.R.  28-16-28e(c)(4) 
and  (7),  State  standards  specify  numeric 
criteria  for  protecting  food  procurement 
and  recreational  uses,  respectively, 
beyond  the  mixing  zone.  K.A.R.  28-16- 
28c(b)  specifies  the  dimension  of  the 
allowed  mixing  zone  based  on  the 
designated  use  of  the  water  body  and 
the  ratio  of  the  receiving  stream  7Q10 
flow  to  the  discharge  design  flow.  In  the 
calculation  of  the  specific  mixing  zone 
cross-sectional  area  or  volumetric  flow, 
the  State  standards  regulation  provides 
for  the  use  of  either  the  7Q10  flow  or  an 
assumed  flow. 

Reliance  on  an  "assumed  flow" 
provides  for  dilution  which  does  not 
exist  and  will  result  in  the  criteria  being 
exceeded  more  often  than  once  in  three 
years  as  specified  in  the  State's  numeric 
criteria  for  chronic  protection.  The  1999 
State  standards  at  K.A.R.  28-16-28b(ni) 
implement  the  acute  aquatic  life  criteria 
by  defining  the  size  or  volume  of  the 
allowed  zone  of  initial  dilution  in  terms 
of  the  allowed  mixing  zone  (i.e.,  no 
more  than  10%  of  the  mixing  zone). 
Calculating  a  mixing  zone  cross- 
sectional  area  that  allows  for  an 
assumed  flow  is  not  scientifically 
defensible  because  it  relies  on  flow  that, 
at  times,  does  not  exist.  EPA 
recommends  a  1B3  or  IQIO  design  flow 
for  acute  aquatic  life  protection,  and 


harmonic  mean  flow  for  human  health 
protection  including  recreational  uses. 
EPA  believes  that  the  State's  use  of  a 
7Q10  design  flow  for  implementation  of 
human  health  is  protective  of  the 
corresponding  designated  uses.  ~ 

Therefore,  EPA  is  only  proposing  to 
promulgate  design  flows  for  the 
protection  of  acute  and  chronic  aquatic 
life. 

In  August  1999,  KDHE  submitted 
water  quality  standards  revisions  for 
EPA  review  and  approval  that  included 
revisions  to  K.A.R.  28-16-28c(b)(2)(D) 
and  (c)(1).  These  new  or  revised 
provisions  were  relocated  to  K.A.R.  28- 
16-28c{b)(7)  and  (b)(8),  subsection  (A) 
through  (D)  without  being  substantially 
revised.  The  provisions  disapproved  by 
EPA  in  its  1998  action  regarding 
assumed  low  flow  remained.  In  EPA's 
January  19,  2000,  approval/disapproval 
letter,  EPA  informed  the  State  that  the 
revised  provisions  at  K.A.R.  28-16- 
28c(b){7)  and  {b)(8)  remain  disapproved 
consistent  with  EPA's  1998  disapproval 
decision. 

2.  EPA  Review  of  Kansas*  Assumed 
Flow  Provision 

Kansas'  water  quality  criteria  are 
derived  from  EPA's  recommended 
304(a)  water  quality  criteria  which  are 
designed  around  specific  assumptions 
regarding  magnitude  of  exposure, 
duration  of  exposure  and  the  frequency 
these  parameters  may  be  exceeded  and 
still  protect  the  designated  use.  These 
parameters  are  based  on  the 
toxicological  studies  supporting  the 
criteria.  These  toxicological 
assumptions  are  matched  to 
biologically-based  stream  design  flows 
to  ensure  that  the  probabilities  of 
occurrence  for  both  pollutant 
concentrations  and  stream  flow  are 
protective  of  aquatic  life.  Simply  put, 
the  water  quality  criteria  relied  upon  to 
protect  designated  uses  are  inseparable 
from  the  stream  design  flow 
assumptions  through  which  they  are 
implemented.  EPA  guidance  in  the  1994 
Water  Quality  Standards  Handbook  and 
the  1991  Technical  Support  Document 
for  Water  Quality-based  Toxics  Control 
identify  the  stream  flows  that  match  the 
aquatic  life  criterion  continuous 
concentration  (CCC,  or  chronic  criteria) 
and  the  criterion  maximum 
concentration  (CMC,  or  acute  criteria)  as 
the  biologically-based  4B3  and  1B3, 
respectively.  These  statistically  derived 
flows  match  the  averaging  periods  and 
recurrence  frequency  specified  in  the 
State's  water  quality  criteria.  Although 
EPA  recommends  the  use  of 
biologically-based  flows  in 
implementing  water  quality  criteria, 
there  are  alternative  approaches.  Most 


States  routinely  rely  on  hydrologically- 
based  flows  derived  using  the  Log 
Pearson  3  method  generated  by  the  U.S. 
Geological  Survey,  to  implement  water 
quality  criteria.  EPA  guidance  evaluated 
the  compatibility  of  using  "extreme 
value  statistic  flows"  [e.g..  7Q10)  for  the 
implementation  of  water  quality  criteria 
for  the  protection  of  aquatic  life 
(Technical  Guidance  Manual  for 
Performing  Waste  Load  Allocations, 
Book  VI.  Design  Conditions:  Chapter  1 — 
Stream  Design  Flow  for  Steady-state 
ModeUng.  August  1986).  EPA 
determined  that,  for  most  waters  and  in 
most  instances,  the  use  of  7Q10  and 
IQIO  hydrologically-based  stream 
design  flows  for  the  implementation  of 
chronic  and  acute  water  quality  criteria, 
respectively,  provides  a  level  of 
protection  commensurate  with  EPA's 
recommended  biologically-based  flows. 
That  is,  7Q10  equates  to  the  4B3  and 
IQIO  equates  to  the  1B3.  States  may 
select  other  design  flows  based  on  a 
demonstration  that  such  alternative 
flows  are  protective  of  the  specified 
designated  uses.  Also,  States  are 
encouraged  to  use  dynamic  modeling  as 
a  scientifically  defensible  alternative  to 
extreme  flow  statistics. 

Many  Kansas  streams  possess  7Q10 
flows  of  zero,  particularly  western 
streams  that  are  already  stressed  by 
excessive  surface  and  ground  water 
withdrawals.  Small,  low  flow  headwater 
streams  that  serve  as  critical  habitat  for 
many  threatened  and  endangered 
aquatic  species  may  receive  toxic 
loadings  of  pollutants  as  a  result  of  the 
implementation  of  this  provision 
because  discharge  limits  would  be  based 
on  flow  that  is  not  there.  K.A.R.  28-16- 
28d(b)(l)  applied  water  quality 
standards  to  those  streams  with  mean 
summer  base  flows  exceeding  0.1  cfs 
and  those  with  less  flow  but  with 
adequate  pooling  that  serve  as  refuge  for 
aquatic  life  during  intermittent  flow. 
Base  flow  is  specifically  defined  in  State 
standards  to  include  sources  of  flow 
other  than  precipitation  or  ground  water 
(e.g.,  effluent  discharge  and  irrigation 
return  flow).  Many  streams  classified  for 
designated  uses  under  this  provision 
(i.e.,  streams  with  mean  summer  base 
flows  greater  than  0.1  cfs)  nevertheless 
have  7Q10  flows  of  less  than  1  or  0.1 
cfs.  In  such  instances,  Kansas'  standards 
allow  a  classified  stream  to  receive 
discharges  that  rely  on  dilution  to 
comply  with  State  standards,  even 
though  the  dilution  does  not  exist.  This 
will  result  in  ambient  pollutant 
concentration  exceeding  the  criteria 
value  more  often  than  once  every  three 
years  as  specified  in  the  State's  numeric 
aquatic  life  criteria. 
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EPA  expects  that  the  scientific 
deiensibility  of  alternate  flows  would  be 
dependent  upon  pollutant-specific  or 
site-specific  circumstances  such  as 
watershed  size  and  characteristic 
hydrography.  EPA  believes  that  Kansas' 
implementation  of  these  assumed  flows 
is  not  scientifically  defensible  or 
protective  of  the  State's  designated 
aquatic  life  use,  as  required  by  the  Clean 
Water  Act  and  EPA's  implementing 
regulations. 

KDHE  has  not  provided  any  scientific 
rationale  for  the  use  of  assumed  flows 
or  provided  any  data  suggesting  that  this 
provision  will  sufficiently  protect  the 
designated  aquatic  life  uses.  EPA's 
regulations  at  40  CFR  131.21(a)(2) 
require  that  new  or  revised  standards  be 
accompanied  by  supporting  analyses. 
KDHE  noted  in  its  "Response  to 
Comments  Concerning  Proposed 
K.A.R.  "s  28-1 6-28  b  through  f  (June 
23, 1994)  that  default  low  flows  are 
employed  in  other  States,  that  they  are 
necessary  because  of  the  paucity  of  flow 
data  in  small  watersheds,  and  that  some 
form  of  this  provision  has  been 
employed  by  Kansas  for  twenty  years. 
Although  these  are  valid  points,  they  are 
not  compelling  reasons  to  approve  State 
provisions  that  do  not  ensure  the 
protection  of  the  designated  uses  of 
Kansas'  surface  waters.  As  EPA's  1994 
Water  Qualitv  Standards  Handbook 
(EPA-823-B-94-005a)  specifically 
states,  "[The  fact  that]  many  streams 
within  a  state  have  no  flow  at  7Q10  is 
not  adequate  justification  for 
designating  alternative  flows."  Because 
Kansas  failed  to  adequately  justify  its 
alternative  stream  flow  provisions,  EPA, 
in  its  1998  action,  disapproved  the 
standards  provisions  under  K.A.R.  28- 
■l#-28c(b){2)(D)  and  (c)(1)  that  reference 
assumed  flows. 

The  State,  in  a  February  26,  1999, 
letter  to  EP.'V  and  in  its  draft  1999 
implementation  procedures,  noted  that 
the  primarv  purpose  of  the  alternate 
flow  approach  is  to  pro\ide  economic 
relief  for    small  communities  [that]  will 
face  costly  upgrades  or  construction  of 
completely  new  treatment  systems  if 
permit  limits  are  made  more  stringent." 
KDHE  further  stated  in  the  letter  to  EPA 
that  "[Tjhe  environmental  benefit  is 
small  compared  to  the  large  and 
widespread  costs  associated  with  the 
removal  of  the  minimum  default  flows." 
Although  these  potential  impacts  are  of 
concern,  the  {]WA  and  EPA's 
implementing  regulations  do  not  allow 
considerations  of  costs  and  benefits  in 
establishing  water  quality  criteria 
(design  flows  are  a  component  of  the 
criteria).  Under  Federal  regulations, 
economic  impacts  associated  with 
standards  should  be  taken  into  account 


when  assessing  the  attainability  of 
designated  uses  and  granting  temporary 
variances  to  water  quality  standards.  40 
CFR  131.10(g).  It  is  permissible  for  the 
State  to  grant  individual  variances  or  to 
downgrade  a  designated  use  for  a 
specific  water  body  relying  on  economic 
data,  but  relying  on  dilution  that  is  not 
available  to  violate  the  State's  numeric 
criteria  is  not  scientifically  defensible. 
In  section  V,  EPA  discusses  its  analysis 
of  the  potential  economic  impacts 
associated  with  today's  proposed 
standards. 

3.  EPA  Proposal  To  Promulgate  Stream 
Design  Flows 

In  today's  action,  EPA  is  proposing 
the  7Q10  or  4B3  stream  design  flows  for 
the  implementation  of  chronic  aquatic 
life  criteria  in  Kansas.  Additionally, 
EPA  is  proposing  the  IQIO  or  1B3 
design  flow  for  the  implementation  of 
acute  aquatic  life  criteria  in  Kansas. 
Kansas  may  submit  to  EPA  alternate  low 
flows  for  implementing  criteria.  Such 
alternative  flows  must  be  scientifically 
defensible,  protective  of  the  designated 
use,  and  approved  by  EPA  before  they 
can  be  used  by  the  State. 

4.  Request  for  Comment  and  Data 

EPA  solicits  any  additional  data  and 
information  that  may  further  support  or 
refute  the  attainability  of  the  changes 
being  proposed  today.  The  Agency  will 
evaluate  any  data  and  information 
submitted  to  EPA  by  the  close  of  the 
public  comment  period.  EPA  will 
consider  all  available  information  and 
make  a  final  decision  on  the 
appropriateness  of  today's  proposed 
changes. 

C.  Effluent-Created  Habitat 

1.  Background 

Another  regulation  submitted  to  EPA 
by  Kansas  in  1994,  K.A.R.  28-16- 
28c(c)(3),  addressed  those  streams 
where  designated  uses  are  not  attainable 
because  of  inadequate  stream  flow. 
Under  the  State's  provision,  if 
continuous  flow  in  a  stream  is  sustained 
primarily  through  the  discharge  of 
treated  effluent,  and  all  designated  uses 
are  otherwise  unattainable  due  to  low  or 
nonexisting  flow,  then  the  discharger 
shall  not  be  required  to  provide 
treatment  beyond  that  required  by 
technology-based  effluent  limitations 
imposed  under  Federal  law.  That 
exemption  would  not  apply,  however,  if 
the  resulting  effluent  would  result  in 
violations  of  the  State's  narrative  water 
quality  criteria  or  in  an  impairment  of 
any  of  the  existing  or  designated  uses  of 
a  downstream  classified  surface  water 
segment.  In  other  words,  this  provision 


exempts  dischargers  from  having  to 
meet  water  quality-based  effluent 
limitations  derived  from  numeric  water 
quality  criteria  adopted  to  protect  the 
designated  uses. 

2.  EPA  Review  of  Kansas'  Effluent- 
Created  Habitat  Provision 

Implementation  of  K.A.R.  28-16- 
28c(c)(3)  would  result  in  State  NPDES 
permits  that  cause  or  contribute  to 
excursions  above  State  water  quality 
standards  (i.e.,  numeric  criteria) 
prohibited  by  40  CFR  122.44(d). 
Further,  this  reduced  level  of  protection 
achieved  through  the  NPDES  permit  is 
in  effect  a  lowering  of  the  designated 
use  based  on  the  State's  determination 
that  stream  flow  was  inadequate.  Not 
only  has  the  State  failed  to  submit  a 
UAA  to  justify  the  implicit  use 
downgrade,  but,  if  Kansas  had  done  so, 
such  an  approach  would  clearly  be 
inconsistent  with  40  CFR  131.10(g)(2). 
EPA's  regulation  specifically  prohibits 
the  removal  or  down-grading  of  a 
designated  use  based  on  inadequate 
flow  where  "*   *   *  these  conditions 
may  be  compensated  for  by  the 
discharge  of  sufficient  voliune  of 
effluent  discharges  *   *   *to  enable  uses 
to  be  met."  40  CFR  131.10(e)(2). 

EPA  previously  informed  the  State  of 
the  basis  for  its  position  in  letters  dated 
May  13,  1993,  to  Dr.  Hammerschmidt, 
Deputy  Director,  Division  of 
Environment,  KDHE,  and  May  24. 1994. 
to  Mark  Bradbury,  District 
EnviroEunental  Administrator,  KDHE. 
which  were  entered  into  the  record  at 
the  public  hearings  held  by  KDHE 
during  its  standards  adoption.  EPA 
disapproved  this  provision  in  its  1998 
action.  In  its  disapproval  letter  to  the 
State.  EPA  stated  that  this  deficiency 
could  be  remedied  by  deleting  the 
provision  or  by  revising  K.A.R.  28-16- 
28c(c)(3)  to  require  that,  prior  to  a 
removal  of  a  designated  use,  a  showing 
be  made  as  to  whether  attaining  the 
designated  use  is  not  feasible  consistent 
with  the  provisions  at  40  CFR  131.10(b). 

In  1999,  the  State  of  Kansas  adopted 
subsequent  revisions  to  its  water  quality 
standards,  including  revisions  to  K.A.R, 
28-16-28c(c)(3).  Those  revisions 
recognize  the  need  for  the  State  to 
conduct  a  use  attainability  analysis  to 
support  any  downgrade  in  use  and 
acknowledge  that  any  new  or  revised 
use  would  peed  to  be  adopted  as  part  of 
the  State's  water  quality  standards. 

However,  in  oral  communications 
with  EPA  staff,  KDHE  staff  informed 
EPA  that  the  1999  revisions  also 
authorize  NPDES  permit  limitations  to 
be  based  on  the  use  attainability 
analysis  even  before  the  corresponding 
revised  use  designations  are  adopted  by 
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the  State  into  their  water  quality 

standards.  That  is  inconsistent  with  the 

ciurent  EPA  regulations.  In  effect, 

Kansas  is  removing  a  designated  use 

upon  completion  of  a  UAA  but  prior  to 

following  the  public  process  for  water 

quality  standards  revisions.  40  CFR 

131.20(b).  Furthermore,  under  recently 

promidgated  regulations  at  65  FR  24641 

(April  27,  2000),  revisions  to  State  water 

quality  standards  will  not  be  effective 

for  the  purposes  of  the  CWA  until 

approved  by  EPA.  Therefore,  a  use 

attainability  analysis  contemplated 

under  the  provisions  of  the  1999 

revisions  cannot  serve  as  a  basis  for 

NPDES  permit  limitations  until  the 

State  adopts  the  corresponding  use 

designation  revision,  submits  it  to  EPA, 

and  obtains  EPA  approval.  K.A.R.  28- 

16-28c(c)(3),  in  effect,  would  allow 

permitting  authorities  to  calculate 

limitations  based  on  the  results  of  a  use 

attainability  analysis  irrespective  of  the 

oudined  process.  For  that  reason,  the 

1999  Kansas  revisions  are  inconsistent 

with  EPA's  implementing  regiUations 

and  do  not  address  the  deficiencies 

identified  in  EPAs  1998  disapproval 

letter  with  respect  to  the  State's  earlier 

version  of  that  section.  Therefore,  the 

1999  Kansas  revisions  to  this  provision 

do  not  eliminate  the  need  for  a  Federal 

promulgation. 
t 

3.  Ensiu-ing  Discharges  to  Effluent- 
Created  Habitat  Waters  Protect  the 
Designated  Use 

EPA  is  proposing  to  promulgate  a 
provision  requiring  that  designated  uses 
at  K.A.R.  28-16-28d  and  K.A.R.  28-16- 
28e  for  stream  segments  for  which 
continuous  flow  is  sustained  primarily 
through  the  discharge  of  treated  effluent 
must  be  protected  (irrespective  of  the 
development  of  a  use  attainability 
analysis  that  demonstrates  that  a 
different  use  may  be  appropriate)  imtil 
EPA  approves  a  revision  to  the 
applicable  use  designation. 

4.  Request  for  Comment  and  Data 

EPA  solicits  any  additional  data  and 
information  that  may  further  support  or 
refute  the  need  for  the  changes  being 
proposed  today.  The  Agency  will 
evaluate  any  data  and  information 
submitted  to  EPA  by  the  close  of  the 
public  comment  period.  After  full 
consideration  of  such  information,  EPA 
will  make  a  final  decision  on  the 
appropriateness  of  the  changes  in 
today's  proposal. 


D.  Procedures  for  Implementing  the 
State's  Antidegradation  Policy 

1.  Background 

In  compliance  with  Federal 
regulations  at  40  CFR  131.12(a),  the 
State  identified  its  methods  for 
implementing  the  State's 
antidegradation  poUcy  and  submitted 
these  methods  to  EPA  as  part  of  the 
Kansas  Surface  Water  Quality 
Implementation  Procedures  (October  18, 
1994)  on  October  31,  1994.  The  Kansas 
Surface  Water  Quality  Implementation 
Procedures  (the  Procedures)  contained 
procedures  the  State  uses  to  implement 
its  antidegradation  policy  and  develop 
water  quality-based  effluent  limitations 
and  conditions  for  NPDES  permits.  The 
portion  of  the  Procedures  addressing 
implementation  of  the  State's 
antidegradation  poficy  only  addressed 
point  sources  of  pollution.  The  State's 
Procedures  were  silent  on  implementing 
the  antidegradation  requirements  of 
K.A.R.  28-16-28c(a)(2),  in  the  context  of 
determining  whether  to  allow  a 
lowering  of  surface  water  quality  by 
point  sources  of  pollution  where 
nonpoint  sources  also  contribute  the 
pollutant  of  concern  to  that  body  of 
water.  On  August  10,  1999,  the  State 
submitted  revised  Kansas 
Implementation  Procedures:  Surface 
Water  (June  1,  1999)  to  EPA  for  review 
and  approval.  The  citation  for  the  State 
antidegradation  regulation  changed 
from  K.A.R.  28-16-12c(a)(2)  to  K.A.R. 
28-16-28c(a)(l)(B)  in  the  1999 
revisions. 

2.  EPA's  Review  of  Kansas' 
Antidegradation  Implementation 
Procedures 

As  part  of  its  review  of  the  1994 
submission  of  new  or  revised  water 
quality  standards  from  the  State.  EPA 
reviewed  the  portion  of  Kansas  Surface 
Water  Quality  Implementation 
Procedures  (October  18,  1994) 
addressing  antidegradation,  section  3, 
and  found  that  the  procedures  did  not 
fully  address  implementation  of  Kansas' 
antidegradation  policy  consistent  with 
Federal  regulations  at  40  CFR  131.12(a). 
As  discussed  in  section  III.  F.,  however, 
the  State  addressed  all  but  one  of  the 
deficiencies  in  its  1999  submission,  and 
EPA  approved  them  in  January  2000. 
Although  revised  in  1999,  the  State's 
antidegradation  implementation 
procedures  still  did  not  identify  how 
Kansas  would  implement  the 
requirement  in  K.A.R.  28-16- 
28c(a)(l)(B)  that  all  cost-effective  and 
reasonable  best  management  practices 
for  nonpoint  sources  of  pollution  shall 
be  achieved  in  instances  when  the 
KDHE  allows  a  lowering  of  water 


quality  by  point  soutces.  Accordingly, 
EPA's  February  1998  disapproval 
remains  in  effect. 

3.  EPA  Proposal  To  Promulgate 
Antidegradation  Implementation 
Provisions  for  Kansas 

Because  of  this  continuing  deficiency 
in  Kansas'  antidegradation 
implementation  procedures,  EPA  is 
proposing  to  identify  implementation 
procedures  for  use  when  applying 
K.A.R.  28-16-28c(a)(l)(B)  to  determine 
whether  to  allow  a  lowering  of  surface 
waters  quality  by  point  sources  of 
pollution  where  nonpoint  sources  also 
contribute  the  pollutant  of  concern  to 
that  body  of  water.  The  proposed 
implementation  procedures  are 
described  next. 

Consistent  with  Federal  regulations, 
Kansas'  antidegradation  policy  at  K.A.R. 
28-16-28c(a)(l)(B)  requires  that,  before 
allowing  degradation  of  water  quality  in 
high  quality  waters  from  a  point  source, 
the  highest  statutory  and  regulatory 
requirements  for  all  point  sources,  and 
all  cost  effective  and  reasonable  BMPs 
for  controlling  nonpoint  .sources,  are 
achieved.  This  requirement  ensures 
that,  before  additional  increments  of 
water  quality  are  used  by  point  sources, 
nonpoint  sources  currently  introducing 
the  same  pollutants  into  the  water  body 
are  taking  all  reasonable  steps  required 
by  State  law  to  minimize  the 
introduction  of  those  pollutants.  The 
implementation  procedures  proposed 
today  are  intended  to  facilitate  the 
application  of  this  requirement  in 
Kansas'  antidegradation  regulation. 
These  proposed  procedures  are  based  on 
guidance  issued  by  EPA  in  1994  entiUed 
In  terpreta  tion  of  Federal 
Antidegradation  Regulatory 
Requirement,  from  Tudor  t.  Davies, 
dated  February  22,  1994.  They  consist  of 
three  steps  to  be  undertaken  when 
applying  K.A.R.  28-16-28c{a)(l)(B)  to 
determine  whether  to  allow  a  lowering 
of  surface  water  quality  by  point  sources 
of  pollution  where  non-pont  sources 
also  contribute  the  pollutant  of  concern. 
First,  Kansas  would  need  to  identify 
significant  sources  (or  categories)  of 
nonpoint  pollution  that  mav  impact  a 
high  quality  water  body  bv  releasing  the 
pollutants  of  concern.  Second.  Kansas 
would  need  to  identify-  reasonable  and 
cost-effective  BMPs  for  each  of  these 
significant  nonpoint  sources  or  source 
categories  Third.  Kansas  would  need  to 
determine  that  significant  nonpoint 
sources  in  those  nonpoint  source 
categories  will  implement  the 
appropriate  BMPs  In  addition,  EPA 
recommends  conducting  these  analyses 
prospectively,  on  a  watershed  basis,  to 
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facilitate  antidegradation  reviews  of 
individual  activities. 

With  respect  to  the  first  step, 
significant  nonpoint  source  contributors 
can  be  identified  through  an  analysis  of 
all  nonpoint  source  contributors  in  the 
area,  or  by  an  analysis  of  all  nonpoint 
source  contributors  whose  proximity  to 
the  water  body,  water  body  segment,  or 
tributaries  makes  them  "significant"  in 
terms  of  potential  water  quality  impact. 
Other  factors  such  as  the  degree  of 
uncertainty  concerning  cause-effect 
relationships  can  also  be  considered. 
Consistent  with  EPA's  interpretation  of 
its  regulations,  Kansas  need  only 
identify  nonpoint  source  contributors 
for  which  the  State  has  established 
requirements  to  implement  control 
programs,  but  Kansas  may  also  choose 
to  identify  other  significant  nonpoint 
source  contributors  that  are  not  subject 
to  such  programs. 

With  respect  to  the  second  step  of  this 
implementation  procedure,  Kansas  need 
only  identify  those  cost-effective  and 
reasonable  BMPs  or  other  nonpoint 
source  pollution  reduction  measures 
that  are  part  of  its  nonpoint  source 
programs,  including  any  developed 
under  section  319  of  the  CWA,  and  that 
are  required  to  be  implemented  under 
State  law.  Of  course,  the  State  is  also 
free  to  identify  cost-effective  and 
reasonable  BMPs  that  are  not  required 
by  State  law. 

With  respect  to  the  third  step,  the 
State  need  only  determine  that  the 
BMPs  will  be  implemented.  Such  a 
determination  can  rely  on  Kansas 
regulations,  local  ordinances, 
performance  bonds,  contracts,  cost  share 
agreements  and  memorandums  of 
understanding,  as  well  as  voluntary 
programs  under  certain  circumstances, 
e.g.,  an  active  nonpoint  source  program 
covering  a  watershed  or  area  of  concern. 

Under  this  proposed  regulation,  the 
implementation  procedures  would 
apply  to  anv  determination  under 
K.A.R.  28-i6-28c(a)(l)(B)  to  allow  a 
lowering  of  water  quality  from  a  point 
source  where  nonpoint  sources  are  also 
contributing  the  pollutant  of  concern  to 
the  body  of  water.  The  State  is  also 
encouraged  to  apply  or  adapt  the  EPA's 
1994  guidance  to  other  activities  that 
State  law  requires  to  comply  with  Tier 
2  of  the  State's  antidegradation 
requirements,  including  new  or 
significantly  expanded  nonpoint 
sources. 

To  comply  with  the  requirements  of 
today's  proposal,  EPA  would  expect  that 
permit  fact  sheets  or  statements  of  basis 
for  facilities  permitted  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
describe  compliance  with 


antidegradation  requirements  through 
the  application  of  the  proposed 
implementation  procedures.  EPA  may 
object  to  any  permit  that  does  not  meet 
the  requirements  of  the  Clean  Water 
Act.  Where  there  is  no  discussion  of 
antidegradation  in  the  NPDES  permit 
fact  sheet,  EPA  may  be  unable  to 
determine  that  the  permit  conditions 
derive  from  and  comply  with  the  State 
standards  and  with  the  requirements  of 
the  CWA. 

4.  Request  for  Comment  and  Data 

EPA  solicits  comment  on  the 
antidegradation  implementation 
procedures  it  is  proposing.  EPA  also 
requests  comments  on  any  other 
procedures  that  could  be  used  to 
implement  the  Kansas  requirements  at 
K.A.R.  28-16-28c(a)(l){B).  EPA  also 
requests  comment  on  whether  it  is 
necessary  to  promulgate  a  regulation  in 
order  to  establish  these  implementation 
procedures  for  Kansas.  The  Agency  will 
evaluate  any  comments,  data  and 
information  submitted  to  EPA  by  the 
close  of  the  public  comment  period. 
After  full  consideration  of  such 
comments,  data,  and  information,  EPA 
will  make  a  final  decision  on  the 
appropriateness  of  today's  proposed 
changes  and  EPA's  antidegradation 
implementation  procedures  vdth  respect 
to  the  relationship  between  point  and 
nonpoint  sources. 

V.  What  Federal  Water  Quality- 
Standards  Is  ¥.P.\  Proposmg  Under 
Section  303(c)(4)(Bl? 

A.  Legal  Basis 

CWA  section  303(c)  specifies  that 
adoption  of  water  quality  standards  is 
primarily  the  responsibility  of  the 
States.  However,  section  303(c)  also 
describes  a  role  for  EPA  overseeing  State 
actions  to  ensure  compliance  with  CWA 
requirements.  If  EPA's  review  of  the 
State's  standards  finds  flaws  or 
omissions,  then  the  CWA  authorizes 
EPA  to  promulgate  replacement  Federal 
standards  to  correct  the  deficiencies  if 
the  State  or  authorized  Tribes  fail  to  do 
so.  See  section  303(c)(4). 

Section  303(c)(4)  of  the  CWA  provides 
two  bases  for  promxdgation  of  Federal 
water  quality  standards.  The  first  basis, 
in  303(c)(4)(A),  applies  when  a  State 
submits  new  or  revised  standards  that 
EPA  determines  are  not  consistent  with 
the  applicable  requirements  of  the  CWA 
and  EPA's  implementing  regulations.  If 
the  State  does  not  amend  its  rules 
within  90  days  of  EPA's  disapproval  to 
be  consistent  with  the  CWA  and  EPA's 
implementing  regulations,  EPA  must 
promptly  propose  appropriate  Federal 
water  quality  standards  for  that  State. 


The  second  basis  for  EPA's  action  is 
303(c)(4)  (B),  which  provides  that  EPA 
shall  promptly  initiate  promulgation 
"*   *   *  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  necessary  to  meet 
the  requirements  of  this  Act."  The 
authority  to  make  a  finding  under 
section  303(c)(4)(B)  of  the  CWA  and  to 
propose  and  promulgate  Federal 
regulations  correcting  such  State  water 
quality  standards  rests  solely  with  the 
Administrator. 

B.  Water  Quality  Criteria  for  Alpha- 
Endosulfan  and  Beta-Endosulfan 

1.  Background 

Under  section  303(c)(2)(B)  of  the 
CWA,  States  must  adopt  nimieric  water 
quality  criteria  for  toxic  pollutants  listed 
under  EPA  section  307(a)(1)  for  which 
EPA  has  published  section  304(a) 
criteria,  if  the  presence  of  the  toxic 
pollutant  in  the  State's  waters  is 
reasonably  expected  to  interfere  with 
the  protection  of  the  waters'  designated 
uses.  On  December  22,  1992,  EPA 
promulgated  the  National  Toxics  Rule 
(N'l'K),  specifying  the  chemical-specific, 
numeric  water  quality  criteria  for 
priority  toxic  pollutants  necessary  to 
bring  all  States  into  compliance  with  the 
requirements  of  section  303(c)(2)(B)  of 
the  CWA.  At  that  time,  Kansas  had 
failed  to  revise  its  water  quality 
standards  to  meet  the  requirements  of 
section  303(c)(2)(B)  of  the  CWA. 
Therefore,  in  the  NTR,  EPA 
promulgated  numeric  water  quality 
criteria  for  a  number  of  toxic  pollutants 
for  the  protection  of  aquatic  life  and 
human  health  in  Kansas. 

2.  Administrator's  Findings  Regarding 
Alpha-Endosulfan  and  Beta-Endosulfan 

The  Administrator  has  determined 
that  new  or  revised  water  quality 
standards  for  alpha-  and  beta- 
endosulfan  are  necessary  to  protect 
human  health  in  Kansas.  The 
Administrator  bases  this  determination 
on  the  fact  that  the  State  has  failed  to 
adopt  standards  required  by  section 
303(c)(2)(B)  despite  information  that 
alpha-  and  beta-endosulfan  may 
reasonably  be  expected  to  interfere  with 
drinking  water  designated  uses.  In 
enacting  section  303(c)(2)(B),  Congress 
indicated  the  need  for  prompt  adoption 
and  implementation  of  water  quality 
standards  for  toxic  pollutants  if  the 
presence  of  the  toxic  pollutants  in  the 
State's  waters  is  reasonably  expected  to 
interfere  with  the  protection  of  the 
waters'  designated  uses.  Therefore,  a 
State's  failiu-e  to  meet  this  fundamental 
section  303(c)(2)(B)  requirement  of 
adopting  appropriate  standards 
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constitutes  a  failure  "to  meet  the 
requirements  of  the  Act."  Under  this 
proposed  rulemaking,  the  State  of 
Kansas  retains  the  ability  to  adopt  water 
quality  criteria  for  these  pollutants  and 
correct  this  deficiency. 

3.  Request  for  Comment  and  Data 

EPA  solicits  any  additional  data  and 
information  that  may  further  support  or 
refute  the  need  for  niuneric  water 
quality  criteria  for  alpha-  and  beta- 
endosulfan.  The  Agency  will  evaluate 
any  data  and  information  submitted  to 
EPA  by  the  close  of  the  public  comment 
period.  After  full  consideration  of  such 
information,  EPA  will  make  a  final 
decision  whether  the  changes  in  today's 
proposal  are  appropriate. 

C.  Administrator's  Finding  Regarding 
Privately  Owned  Surface  Waters 

1.  Background 

In  its  1998  disapproval  letter,  EPA 
identified  certain  existing  water  quality 
standards  within  the  K.A.R.  relating  to 
the  application  of  water  quality 
standards  to  privately  owned  surface 
waters  that  EPA  had  previously 
approved,  but  that  appeared  to  be 
inconsistent  with  the  CWA  and  EPA's 
implementing  regulations.  The  Region 
therefore  indicated  that  this  issue  would 
be  forwarded  to  the  Administrator  for 
action  consistent  with  her  authority 
under  CWA  section  303(c)(4)(B). 

At  issue  is  K.A.R.  28-16-28c(f), 
entitled  Application  of  Standards  to 
Privately-Owned  Surface  Waters,  which 
states  that  the  application  of  water 
quality  standards  to  privately  owned 
water  bodies  shall  be  subject  to  the 
provisions  of  K.S.A.  65-1 71d.  The  State 
law  cited  in  the  regulation  provides  in 
relevant  part  as  follows:  If  a  freshwater 
reservoir  or  farm  pond  is  privately 
owned,  and  where  complete  owmership 
of  land  bordering  the  reservoir  or  pond 
is  under  common  private  ownership, 
such  freshwater  reservoir  or  farm  pond 
shall  be  exempt  from  water  quality 
standards  in  Kansas  except  as  it  relates 
to  water  discharges  or  seepage  from  the 
reservoir  or  pond  to  waters  of  the  State, 
either  surface  water  or  ground  water,  or 
as  it  relates  to  the  public  health  of 
persons  using  the  reservoir  or  pond  or 
waters  therefrom.  This  is  inconsistent 
with  the  CWA  and  EPA's  implementing 
regulations  to  the  extent  that  it  would 
potentially  exempt  from  water  quality 
standards  surface  water — regardless  of 
its  owrnership  characteristics — that  may 
be  a  water  of  the  United  States.  Kansas' 
exclusion  of  private  waters  from 
protections  under  the  CWA  could  also 
be  a  problem  in  the  State's  NPDES 
program.  Kansas'  failure  to  apply  the 


State's  water  quality  standards  to  all 
surface  waters — including  private 
waters — that  are  waters  of  the  United 
States  was  specifically  identified  as  a 
program  deficiency  by  EPA  in  an 
October  1, 1990,  letter  from  Martha 
Steincamp,  EPA  Regional  Counsel,  to 
David  Traster,  General  Counsel  for 
KDHE.  As  a  result  of  discussions 
between  EPA's  Regional  Office  and 
KDHE,  this  statutory  deficiency  was  to 
have  been  addressed  by  legislative 
action  in  the  1991  legislative  session, 
but  no  such  correction  occurred. 

The  CWA  does  not  recognize 
distinctions  in  ownership  in  the 
application  of  water  quality  standards  to 
waters  of  the  United  States.  Rather,  the 
CWA  requires  that  water  quality 
standards  apply  to  all  waters  of  the 
United  States,  making  no  distinction 
between  publicly  and  privately  owned 
waters.  The  Administrator  therefore  has 
determined  under  section  303(c)(4)(B) 
that  the  identified  provisions  are 
inconsistent  with  the  CWA  and  EPA's 
implementing  regulations.  In  today's 
Federal  Register  notice,  EPA  is 
proposing  to  narrow  the  exemption  for 
privately  owned  surface  waters  (notably 
lakes  and  wetlands)  so  that  the 
exemption  would  not  apply  to  waters  of 
the  United  States.  Whether  a  particular 
water  is  a  water  of  the  United  States  is 
a  water  body-specific  determination. 
EPA  is  not  aware  of  any  waters  of  the 
United  States  in  Kansas  that  are 
currently  exempted  from  State  water 
quality  standards  because  of  to  the 
State's  provision;  nonetheless,  EPA 
believes  the  State's  provision  creates  a 
potential  loophole  that  may  preclude 
the  State  from  protecting  a  waterbody 
from  degradation.  Every  privately 
owned  waterbody  that  is  a  water  of  the 
United  States  is  entitled  to — and  indeed 
requires — protection  under  the  CWA. 
Should  the  need  ever  arise  to  apply 
water  quality  standards  to  any  privately 
owned  water  that  is  a  water  of  the 
United  States,  the  State's  standard  for 
unclassified  waters  would  apply. 

2.  Request  for  Comment  and  Data 

EPA  solicits  any  additional  data  and 
information  that  may  further  support  or 
refute  the  changes  being  proposed 
today.  The  Agency  will  evaluate  any 
data  and  information  submitted  to  EPA 
by  the  close  of  the  public  comment 
period.  After  full  consideration  of  such 
information,  EPA  will  make  a  final 
decision  whether  the  changes  in  today's 
proposal  are  appropriate. 

VI.  Economic  Analysis 

This  proposed  rule  would  have  no 
direct  impact  on  any  entity  because  the 
proposed  rule,  once  finalized,  will 


simply  establish  water  quality  standards 
[e.g.,  ambient  water  quality  criteria) 
which  by  themselves  do  not  impose  any 
costs.  These  standards,  however,  may 
serve  as  a  basis  for  development  of 
NPDES  permit  limits.  In  Kansas,  the 
State  is  the  NPDES  permitting  authority 
and  retains  considerable  discretion  in 
implementing  standards.  Thus,  until  the 
State  implements  these  water  quality 
standards,  there  will  be  no  effect  on  any 
entity.  Nonetheless,  EPA  prepared  a 
preliminary  analysis  to  evaluate 
potential  costs  to  NPDES  dischargers  in 
Kansas  associated  with  future  State 
implementation  of  EPA's  Federal 
standards. 

Any  NPDES-permitted  facility  that 
discharges  to  water  bodies  affected  by 
the  proposed  rule  or  that  is  subject  to 
effluent  limits  for  pollutants  for  which 
EPA  is  proposing  to  promulgate  criteria 
could  potentially  incur  costs  to  comply 
with  the  proposed  rule's  provisions.  The 
types  of  affected  facilities  may  include 
industrial  facilities  and  publically 
ovraed  treatment  works  (POTWs).  EPA 
did  not  consider  the  potential  costs  for 
nonpoint  sources,  such  as  agricultm-al 
and  forestry-related  nonpoint  sources, 
although  EPA  recognizes  that  controls 
on  these  sources  may  be  necessary  to 
achieve  designated  uses.  Nonpoint 
source  discharges  are  technically 
difficult  to  model  and  evaluate  for 
costing  purposes  because  they  are 
intermittent,  highlv  variable,  and  occiu 
under  different  hvdrologic  or  climatic 
conditions  than  continuous  discharges 
from  industrial  and  municipal  facilities, 
which  are  evaluated  under  critical  low 
flow  or  drought  conditions.  Thus,  the 
evaluation  of  nonpoint  sources  and  their 
effects  on  the  environment  is  highly  site 
specific  and  data  .sensitive.  In  addition, 
EPA  did  not  address  the  potential 
monetary  benefits  of  this  proposed  rule 
for  Kansas. 

A.  Identifying  Affected  Facilities 

EPA  used  availdble  data  to  identify 
the  total  number  of  facilities  discharging 
to  Kansas  surface  waters  and  the 
number  that  may  be  affected  bv  the 
provisions  of  today's  proposed  rule. 
According  to  EPA's  Permit  Compliance 
System  (PCS),  there  are  1,253  NPDES- 
permitted  facilities  in  Kansas.  Fifty- 
seven  of  the  facilities  are  classified  as 
major  dischargers,  and  1,196  are  minor 
dischargers.  The  total  includes  320 
nondischarging  animal  feedlots  and  85 
sand  and  gravel  quarries,  which  are  all 
classified  as  minor  dischargers. 

In  determining  the  number  of 
facilities  potentiallv  affected  by  the 
proposed  rule.  EPA  did  not  include 
non-discharging  animal  feedlots  or  sand 
and  gravel  quarries.  Because  CWA 
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section  301(a)  prohibits  point  sources, 
including  concentrated  animal  feeding 
operations  (CAFOs),  from  discharging  to 
surface  waters  w  ithout  a  permit,  and 
because  NPDES  permits  for  CAFOs  in 
turn  prohibit  discharges,  EPA  was  not 
aware  of  any  CAFO  that  would  be 
impacted  by  EPA's  proposal  to  upgrade 
the  water  use  designation.  (The  only 
CAFOs  that  would  be  affected  would  be 
those  discharging  in  violation  of  CWA 
section  301(a)  or  their  permit,  and  EPA 
is  not  aware  of  such  CAFOs  in  Kansas.) 
Nonetheless,  EPA  is  aware  that  there 
may  be  facilities  that  presently  are  not 
subject  to  NPDES  permitting 
requirements  but  that  theoretically 
could  be  designated  as  CAFOs.  EPA 
therefore  requests  information  or  data 
on  any  animal  feeding  facilities  in 
Kansas  that  are  discharging  to  waters  for 
which  EPA  proposes  to  upgrade  their 
designated  uses  and  that  therefore  might 
be  affected  by  this  proposal. 

EPA  did  not  consider  sand  and  gravel 
quarries  because  they  would  not 
discharge  pollutants  of  concern  in  EPA's 
proposed  rule.  Sand  and  gravel  quarries 
likely  have  permit  limits  only  for  total 
suspended  solids.  In  addition,  some 
quarries  may  have  no  discharge. 

Therefore,  the  universe  of  dischargers 
that  might  be  affected  by  EPA's 
proposed  rule  includes  848  permitted 
facilities  (57  majors  and  791  minors). 

To  identify  facilities  potentially 
affected  by  the  proposed  designated  use 
change.  EP.A  determined  which  of  the 
848  permitted  facilities  are  located  on 
water  bodies  with  proposed  changed 
use  designations.  EPA  evaluated  1,485 
stream  segments  and  lakes  for  today's 
proposed  rule.  However,  EPA  could  not 
discern  the  location  of  all  facilities  with 
respect  to  these  segments.  For  water 
bodies  where  EPA  today  proposes  to 
upgrade  the  designated  use,  EPA  solicits 
any  additional  data  and  information 
(e.g.,  if  there  are  discharges  to  such 
streams;  how  the  discharges  are 
permitted;  concentrations  of  pollutants 
in  such  discharges,  etc.)  that  may 
further  support  or  refute  the 
attainability  of  EPA's  proposed  changes. 

To  identifv'  facilities  discharging  to 
waters  lacking  primar\'  contact 
recreation  uses,  EPA  matched  water 
body  data  to  facility  records  in  EPA's 
Permit  Compliance  System  (PCS)  and 
Industrial  Facilities  Database  and  a 
database  provided  by  the  State  of 


Kansas.  This  effort  identified  154 
facilities  (6  majors  and  148  minors)  that 
discharge  to  segments  affected  by  the 
proposed  rule.  However,  EPA  could  not 
discern  the  discharge  location  of  over 
300  facilities,  so  it  is  not  knowrn 
whether  these  facilities  would  be 
affected  by  the  proposed  rule  or  not.  To 
estimate  costs,  EPA  assumed  these 
facilities  to  be  located  on  affected  water 
bodies  in  the  same  proportion  as 
identified  facilities. 

Of  the  1,485  stream  segments  and 
lakes  evaluated,  one  is  also  lacking  an 
aquatic  life  support  use  (Whiskey 
Creek).  Using  the  same  procedures,  EPA 
identified  one  facility  that  discharges  to 
Whiskey  Creek. 

To  identify  facilities  discharging  to 
waters  affected  by  the  proposed 
assumed  flow  changes,  EPA  linked  PCS 
facility  data  and  State-provided  facility 
data  with  stream  segment  information 
fi-om  EPA's  National  Computer  Center 
Gauge  File.  EPA  identified  116  facilities 
(3  majors  and  113  minors)  on  water 
bodies  with  7Q10  flows  less  than  1  cfs. 
Of  these  116  facilities,  69  facilities  (2 
majors  and  67  minors)  were  located  on 
streams  with  zero  flow.  Thus,  EPA 
assumed  that  facilities  evaluated  for 
assumed  flow  changes  would  also 
account  for  those  facilities  impacted  by 
the  effluent  created  habitat  provision  of 
today's  proposed  rule.  As  such,  EPA  did 
not  assess  the  costs  for  these  two 
provisions  separately.  Note,  however, 
that  flow  data  were  not  available  for 
over  half  of  the  facilities.  To  estimate 
costs,  EPA  assumed  that  the  proportion 
of  facilities  on  water  bodies  with  flow 
data  that  had  low  flows  less  than  1  cfs 
would  be  the  same  as  the  proportion  of 
facilities  on  water  bodies  without  flow 
data  with  low  flows  less  than  1  cfs.  EPA 
requests  comment  on  its  assumption 
that  the  assumed  flow  analysis  accounts 
for  facilities  affected  by  the  effluent 
created  habit  provision  of  today's 
proposal.  EPA  solicits  any  additional 
data  and  information  on  facilities 
discharging  to  waters  affected  by  the 
effluent  created  habitat  provision  that 
may  further  support  or  refute  this 
approach 

EPA  found  no  facilities  in  PCS  in 
Kansas  with  effluent  limits  for  alpha- 
endosulfan  or  beta-endosulfan. 
Although  this  does  not  necessarily  mean 
that  there  would  be  no  impact  from 
proposed  water  quality  criteria  for  these 


pollutants  (i.e.,  facilities  may  have  these 
pollutants  in  their  effluent  and  may  be 
subject  to  effluent  limits  under  the 
proposed  criteria),  EPA  does  not  have 
data  with  which  to  evaluate  effluent 
concentrations.  EPA  requests  that 
persons  with  data  or  information  on  the 
discharge  of  alpha-  or  beta-endosulfan 
to  surface  waters  in  Kansas  to  provide 
it  to  the  Agency  for  evaluation. 

With  respect  to  EPA's  proposal  to 
apply  the  States'  water  quality  standards 
to  privately  owned  surface  waters  that 
are  waters  of  the  United  States,  EPA  was 
luiable  to  evaluate  the  economic  impact 
of  that  proposal  for  several  reasons.  EPA 
was  unable  to  determine  whether  any 
such  waters  received  discharges  that,  as 
a  consequence  of  the  proposal, 
henceforth  coxdd  be  subject  to  the 
CWA's  permitting  requirements. 
Similarly,  EPA  did  not  evaluate 
potential  costs  associated  with 
proposing  to  promulgate  a  regulation 
that  would  require  Kansas  to  apply  the 
implementation  procedures  in  40  CFR 
131.34(f)  when  applying  the  States' 
antidegradation  policy  (at  K.A.R.  28- 
16-28c(a)(l)(B))  to  determine  whether  to 
allow  a  lowering  of  surface  waters 
quality  by  point  sources  of  pollution 
where  nonpoint  sources  also  contribute 
the  pollutant  of  concern  to  that  body  of 
water.  EPA  solicits  any  additional  data 
and  information  [e.g.,  where  such 
waters  are  located,  how  discharges  are 
permitted;  concentrations  of  pollutants 
in  such  discharges,  etc.)  that  may  assist 
EPA  in  estimating  pot'-  .tial  indirect 
costs  to  point  and  nonpuint  sources  of 
pollution  associated  \\  ith  this  proposed 
provision. 

B.  Selecting  a  Sample 

Once  EPA  identified  facilities 
potentially  affected  by  the  proposed 
rule,  it  selected  a  sample  of  facilities  for 
evaluation  of  potential  compliance 
costs.  EPA  stratified  the  potentially 
affected  facilities  by  major  and  minor 
classification  and  included  all  major 
facilities  in  each  sample.  EPA  then  drew 
a  random  sample  of  potentially  affected 
minor  facilities  for  evaluation.  In 
addition,  EPA  evaluated  separately  the 
one  facility  discharging  to  the  water 
body  lacking  an  aquatic  life  use.  The 
nimiber  of  facilities  identified  and  the 
number  of  facilities  used  for  cost 
estimation  are  presented  in  the 
following  table. 
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Number  of  Facilities  Identified  and  Evaluated 


Provision 


Designated  Uses: 

Primary  Contact  Recreation  2 
— Aquatic  Llfe^  

Assumed  Flow'  

Water  Quality  Criteria  


Identified  facilities  ^ 


Majors 


Minors 


148 
0 

113 
0 


Total 


154 
1 

116 
0 


Evaluated  facilities 


Majors 


Minors 


Total 


15 
1 

10 
0 


'Additional  facilities  may  be  affected  but  could  not  be  identified  (i.e.,  ttie  universe  of  potentially  affected  facilities  may  exceed  the  estimates 
sfiown) 

2  Facilities  disctiarging  to  water  bodies  lacking  primary  contact  recreation  use. 

3  Facilities  discharging  to  water  bodies  lacking  aquatic  life  use. 

*  Facilities  discharging  to  streams  with  a  7Q10  flow  of  less  than  one. 


C.  Methodology  for  Estimating  Potential 
Compliance  Costs 

1.  Proposed  Designated  Uses 

EPA  evaluated  the  separate  samples  of 
facilities  for  potential  costs  resulting 
from  EPA's  proposal  to  designate  waters 
for  primary  contact  recreation  and 
aquatic  life  support.  For  primary  contact 
recreation,  EPA  assumed  that  a  sample 
facility  would  have  a  reasonable 
potential  to  exceed  water  quality  criteria 
for  fecal  coliforms  (and  require  a  permit 
limit)  if.  for  facilities  with  effluent  data 
for  fecal  coliforms,  the  maximum 
effluent  concentration  exceeded  the 
most  stringent  water  quality  criterion 
(the  monthly  average  of  200  colonies  per 
100  ml).  EPA  also  assumed  a  facility  to 
have  reasonable  potential  to  exceed 
water  quality  criteria  if  a  limit  for  fecal 
coliforms  is  included  in  its  existing 
permit  or  if  it  discharges  treated 
domestic  sewage  that  has  not  been 
disinfected. 

EPA  assumed  that  projected  effluent 
limits  would  be  the  same  as  existing 
water  quality  criteria  for  fecal  coliforms 
(a  monthly  geometric  mean  of  200 
colonies  per  100  ml  and  a  weekly 
geometric  mean  of  400  colonies  per  100 
ml)  because  existing  EPA  guidance 
recommends  this  approach  (U.S.  EPA, 
1977). 

EPA  assumed  that  a  sample  facility 
would  incur  costs  when  its  maximum 
effluent  concentration  (or  existing 
permit  limit,  whichever  is  smaller) 
exceeded  the  most  stringent  water 
quality  criterion  for  fec^  coliforms.  EPA 
cdso  assumed  that  a  facility  would  inciu 
costs  if  it  discharges  domestic  sewage 
without  a  disinfection  system  currently 
in  place 

For  this  analysis,  EPA  assumed  that 
faciUties  with  disinfection  systems  in 
place  but  whose  effluents  do  not  comply 
with  projected  effluent  limits  could  be 
brought  into  compliance  with  treatment 
process  optimization.  EPA  assiuned  that 
UV  light  disinfection  would  be  installed 
at  facilities  with  effluents  containing 


domestic  sewage  that  do  not  have  a 
disinfection  system  in  place. 

One  facility  discharges  to  a  stream 
that  is  not  designated  as  supporting 
aquatic  life  uses.  However,  because 
effluent  data  are  not  available  for  this 
facihty,  EPA  estimated  that  it  does  not 
have  reasonable  potential  to  cause 
exceedences  of  chronic  aquatic  criteria. 
Consequently,  EPA  anticipates  no  cost 
for  this  provision. 

2.  Proposal  Regarding  Assumed  Flow 

EPA  analyzed  reasonable  potential  for 
all  toxic  pollutants  with  effluent  data  or 
limits  in  existing  NPDES  permits  under 
two  scenarios.  For  a  low  scenario,  EPA 
calculated  a  projected  effluent  qudlitv 
(PEQ)  value  for  pollutants  with  effluent 
data  above  detection  levels.  The  PEQ  is 
an  effluent  value  statistically  adjusted 
for  uncertainty  which  EPA  uses  to 
estimate  a  maximum  value.  The 
methodology  to  derive  a  PEQ  is  based 
on  EPA's  Technical  Support  Document 
for  Water  Quality-based  Toxics  Control 
(TSD)  (1991). 

EPA  then  determined  that  waste  load 
allocations  (WLAs)  for  each  sample 
facility  would  be  equal  to  the  chronic 
criterion  (or  chronic  continuous 
concentration,  CCC)  because  there 
would  be  no  dilution  available  [i.e.,  all 
sample  facilities  had  7Q10  stream  flows 
equal  to  zero).  WLAs  for  metals  are 
expressed  in  dissolved  form  (i.e.,  a 
translator  of  one  was  used  to  convert 
criteria  from  dissolved  to  total).  EPA 
estimated  that  a  facility  had  reasonable 
potential  to  exceed  the  water  quality 
critenon  for  a  pollutant  when  its  PEQ 
exceeded  the  WLA  For  the  high 
scenario,  EPA  assumed  that  a  facility 
had  reasonable  potential  to  exceed 
water  quality  criteria  for  a  pollutant  if 
it  had  a  limit  in  its  existing  .NIPDES 
permit  or  if  it  had  reasonable  potential 
ixnder  the  low  scenario.  EPA  calculated 
projected  effluent  limits  based  on  the 
methods  recommended  in  EPA's  TSD. 

Dischargers  may  be  affected  by  EPA's 
proposed  action  if  their  current  permit 
limits  or  PEQs  exceed  projected  effluent 


limits  developed  using  actual  stream 
flows.  Affected  dischargers  would  need 
to  implement  measures  to  either  reduce 
pollutant  concentrations  in  their 
effluent  or  seek  relief  (e.g.,  through  total 
maximum  daily  loads  (TMDLs),  site- 
specific  criteria,  or  water  quality 
variances).  EPA  used  different 
approaches  to  estimate  potential  cost 
impacts  under  its  low  and  high 
scenarios. 

For  the  low  scenario,  EPA  estimated 
pollution  control  costs  in  situations 
where  the  maximum  effluent 
concentration  (MEC)  exceeded  projected 
effluent  limits  and  used  the  MEC  as  the 
baseline  effluent  quality  value. 
However,  if  the  MEC  exceeded  an 
existing  permit  limit.  EPA  used  the 
existing  permit  limit  as  a  baseline 
concentration  to  avoid  including  costs 
that  are  associated  with  complying  with 
current  State  regulations.  EPA  estimated 
costs  based  on  the  incremental  pollutant 
loading  reductions  required  to  achieve 
the  projected  limits.  However,  if  the 
annualized  cost  to  remove  a  pollutant 
exceeded  $200  per  toxic  pound- 
equivalent,  EPA  assumed  that  the 
facility  would  pursue  regulator^'  relief 
(e.g.,  a  variance)  at  a  cost  of  $200,000 
per  pollutant  (U.S.  EPA.  1995). 

For  the  high  scenario.  EPA  estimated 
pollution  control  costs  using  the 
existing  permit  limit  as  a  baseline 
effluent  concentration.  Where  an 
existing  permit  limit  was  not  available, 
EP.Ai  used  the  MEC  as  the  baseline 
effluent  quality  concentration.  Again, 
EPA  estimated  costs  based  on  the 
incremental  pollutant  loading 
reductions  required  to  achieve  the 
projected  limits.  However,  EPA  did  not 
assume  that  facilities  would  pursue 
regulaton,'  relief  even  if  costs  exceeded 
$200  per  toxic  pound-equivalent 

For  Doth  scenarios,  EPA  followed  a 
decision  framework  based  on  the 
assumption  that  a  facility  would  pursue 
lower  cost  control  strategies  prior  to 
adding  end-of-pipe  treatment, 

EPA  estimated  loading  reductions  as 
the  difference  between  the  baseline 
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concentration  and  the  projected 
WQBEL.  Note,  however,  that  this 
convention  likely  results  in  an  upper 
bound  estimate  of  loading  reductions 
because  facilities  typically  discharge  at 
levels  below  the  MEC. 

EPA  converted  pollutant  loading 
reductions  from  pounds  (lbs)  to  tdxic 
pounds-equivalent  (Ibs-eq)  using 
toxicity  weighting  factors  from  the 
Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Final  Great  Lakes  Water  Quality 
Guidance  (U.S.  EPA.  1995).  EPA  uses 
the  toxic  weights  presented  in  the  Great 
Lakes  analysis  to  allow  comparability  of 
(  osf-effectiveness  among  previous  water 
quality  regulatory  efforts.  Toxicity 
weighting  factors  are  primarily  derived 
from  EPA  chronic  freshwater  aquatic 
criteria  and  toxicity  values,  but  are  also 
based  on  human  health  criteria  when  a 
human  health  criterion  has  been 
established.  The  toxicity  weighting 
factors  used  for  the  analysis  are 
standardized  to  the  former  copper  water 
quality  criterion  of  5.6  M^g/L. 

EPA  did  not  evaluate  reasonable 
potential  for  non-toxic,  conventional 
pollutants  (e.g..  dissolved  oxygen)  for 
facilities  discharging  to  streams  with  a 
7Q10  flow  of  less  than  one  cfs.  EPA 
found  that  most  of  the  sample  facilities 
do  not  have  water  quality-based  effluent 
limits  for  conventional  pollutants  in 
existing  NPDES  permits.  EPA  solicits 
effluent  data  and  information  on 
treatment  technologies  currently  in 
place  for  conventional  pollutants  for 
facilities  discharging  to  streams  with  a 
7Q10  flow  of  less  than  one  cfs. 

D.  Results 

1.  Proposed  Designated  Uses 

EPA  estimated  the  costs  associated 
with  its  proposal  to  designate  water 
bodies  for  primary'  contact  recreation 
use  and  aquatic  life  use  separately.  For 
primary  contact  recreation  use,  there  are 
154  potentially  affected  facilities  out  of 


a  total  of  511  identified  facilities. 
However,  EPA  could  not  obtain  reach 
code  information  or  location  data  to 
determine  if  337  facilities  are  affected  or 
not.  For  these  facilities,  EPA  assumed 
that  the  same  percentage  would  be 
affected  as  for  identified  facilities 
(estimating  separately  for  major  and 
minor  facilities). 

EPA  estimated  that  the  total  statewide 
cost  associated  with  designating  the 
affected  water  bodies  for  primary 
contact  recreation  woidd  be 
approximately  $1.9  million.  EPA 
estimated  that  costs  for  major 
dischargers  are  negligible  because  five 
of  the  six  major  dischargers  sampled 
presently  have  disinfection  facilities 
and  NPDES  limits  that  are  consistent 
with  primary  contact  recreation.  For 
minors,  however,  eight  of  the  nine 
sampled  facilities  do  not  have 
disinfection  facilities,  effluent  limits,  or 
monitoring  data  for  fecal  coliforms. 

EPA  estimated  that  the  potential  cost 
associated  with  reinstating  aquatic  life 
uses  on  the  affected  water  bodies  is 
zero.  However,  this  estimate  is  based  on 
the  one  affected  facility  that  could  be 
identified. 

2.  Proposal  Regarding  Assumed  Flow 

For  the  assumed  flow  provision,  there 
are  116  potentially  affected  facilities  out 
of  a  total  of  517  identified  facilities. 
However,  EPA  did  not  have  information 
to  determine  if  331  facilities  are  affected 
or  not.  Again,  for  these  facilities,  EPA 
assiuned  that  the  same  percentage 
would  be  affected  as  for  identified 
facilities  (estimating  separately  for 
major  and  minor  facilities). 

EPA  estimated  that  the  total  statewide 
cost  may  range  from  $28,000  to 
$128,000  annually.  The  costs  are 
minimal  because,  of  the  ten  sample 
facilities,  EPA  anticipates  that  two 
major  facilities  would  incur  pollutant 
minimization  control  costs  under  the 
high  scenario.  Under  the  low  scenario, 
ordy  one  major  facility  would  require 


some  control,  and  EPA  assumed  that 
this  facility  would  pursue  regulatory 
relief.  EPA  does  not  anticipate  any  costs 
for  minor  facilities  because  none  of  the 
facilities  have  limits  or  data  for  toxic 
pollutants. 

EPA  does  not  anticipate  any  resulting 
pollutant  loading  reductions  under  the 
low  scenario.  EPA  anticipates  small 
reductions  in  the  discharge  of 
chromixun  VI  and  copper  vmder  the  high 
scenario. 

EPA  did  not  evaluate  potential  costs 
associated  with  removing  the  assumed 
flow  provision  for  conventional 
pollutants.  EPA  recognizes  that  costs 
associated  with  instsdling  new  treatment 
technologies  for  treating  conventional 
pollutants  coidd  be  significant.  Facility- 
specific  cost  analysis  can  be  used  to 
support  a  variance  from  the  State's 
standard,  or  to  justify  a  lower  aquatic 
life  use  with  less  stringent  criteria; 
however,  such  information  is  not  a  basis 
for  assiuning  that  dilution  exists  in 
situations  where  the  stream  flow,  at 
times,  is  at  or  near  zero.  EPA's  proposed 
rule,  if  finalized,  would  not  affect  the 
State's  ability  to  issue  pollutant-specific 
variances  where  information  shows  that 
one  of  the  factors  in  40  CFR  131.10(g) 
are  met,  including  information  that 
shows  such  water  quality-based  controls 
would  result  in  substantial  and 
widespread  economic  and  social 
impact.  EPA's  cost  analysis  for  the  final 
rule  will  fully  address  costs  associated 
with  applying  the  7Q10  to  conventional 
pollutants. 

3.  Total  Statewide  Costs 

The  following  table  summarizes  the 
total  estimated  statewide  costs  of  the 
proposed  rule.  The  bulk  of  the  costs  are 
attributable  to  the  designation  of 
affected  water  bodies  for  primary 
contact  recreation  use.  As  described 
earlier,  much  of  the  costs  for  this 
provision  resxdt  fitim  the  need  for  minor 
dischargers  to  install  disinfection. 


Total  Estimated  Statewide  Costs  by  Provision 

[July  1999  $/yr] 


Provision 


Estimated 
annual  cost 


Designated  Use: 

— Primary  Contact  Recreation 

— Aquatic  Life  

Assumed  Flow  , 

Total  


1,900,000 

0 

0-100,000 

1,900,000-2,000,000 


EPA  recognizes  that  its  identification 
of  facilities  that  may  be  affected  by  the 
proposed  rule  is  based  on  limited  data. 
EPA  could  not  determine  whether  over 


300  facilities  would  or  would  not  be 
ciffected  because  of  a  lack  of  data  on 
facility  locations.  While  the  assumption 
that  the  proportion  of  facilities  in  this 


indeterminate  category  that  would  be 
affected  would  be  similar  to  the 
proportion  of  facilities  known  to  be 
affected  by  the  proposed  rule  is 
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reasonable.  EPA  solicits  information 
that  would  help  resolve  the  universe  of 
facilities  that  would  be  affected.  Should 
the  proportion  of  facilities  in  the 
indeterminate  category  be  substantially 
different  from  the  proportion  of 
facilities  in  the  known  category,  then 
statewide  costs  may  also  differ  from 
those  reported  here. 

VII.  .Mternative  Regulatory  Approaches 
and  Implementation  .Mechanisms 

In  developing  a  final  rule,  EPA  will 
consider  any  data  or  information 
submitted  to  the  Agency  by  the  close  of 
the  comment  period.  However,  it  is 
possible  that  data  and  information  may 
become  available  after  completion  of 
this  rulemaking  that  will  be  material  to 
water  quality  standards  for  Kansas.  If 
EPA  ultimately  promulgates  Federal  use 
designations  for  Kansas,  there  are 
several  mechanisms  available  to  ensure 
that  the  water  quality  standards  and 
their  implementing  mechanisms 
appropriately  take  into  accoimt  such 
new  information.  These  mechanisms  are 
described  in  VII.  A.,  B..  C,  and  D. 

The  State  should  be  aware,  however, 
that  EPA  considers  designated  use 
changes,  site-specific  criteria,  and 
variances  developed  pursuant  to  this 
provision  to  be  modifications  to  the 
State's  water  quality  standards.  Federal 
regulations  at  40  CFR  122.44(d)(1) 
require  that  NPDES  permits  include 
limitations  necessary  to  achieve  water 
quality  standards  adopted  under  section 
303  of  the  CWA.  Therefore,  a  designated 
use  change,  a  site-specific  criterion,  or 
a  variance  caimot  be  the  basis  for 
NPDES  permit  limitations  until  the 
State  has  adopted  it  as  part  of  its  water 
quality  standards,  has  submitted  it  to 
EPA  and  EPA  has  approved  it.  See  40 
CFR  131.21(c)  &  (d).  As  with  any  other 
revision  to  the  State's  water  quality 
standards.  EPA  would  then  review  these 
revisions  to  determine  whether  they  are 
scientifically  defensible  in  accordance 
with  40  CFR  131.11(b)(l)(iii),  or  meet 
the  requirements  of  40  CFR  131.10(g),  as 
applicable.  EPA  will  also  consider 
whether  the  appropriate  procedural 
requirements  have  been  met,  such  as 
public  participation  and  certification  by 
the  appropriate  legal  authority  within 
the  State.  Therefore,  if  EPA  promulgates 
that  regulation  as  proposed,  then  Kansas 
would  not  be  able  to  einploy  its 
designated  use  changes,  site-specific 
criteria,  and  variances  as  a  basis  for 
NPDES  permit  limits  until  Kansas 
submits  and  EPA  approves  them. 

A.  Designating  Uses 

States  have  considerable  discretion  in 
designating  uses.  The  State  may  find 
that  changes  in  use  designations  are 


warranted.  As  stated,  EPA  will  review 
any  new  or  revised  use  designations 
adopted  by  the  State  for  any  of  the  water 
bodies  in  today's  proposal  to  determine 
if  the  standards  meet  the  requirements 
of  the  CWA  and  implementing 
regulations.  If  approved,  EPA  would 
subsequently  initiate  withdrawal  of  any 
final  Federal  water  quality  standards 
which  may  result  from  today's  proposal. 
However,  EPA  cautions  the  State  that  it 
must  conduct  a  use  attainability 
analyses  as  described  in  40  CFR 
131.10(g)  when  adopting  water  quality 
standards  that  result  in  uses  that  are  not 
specified  in  section  101(a)(2)  of  the 
CWA,  or  that  result  in  subcategories  of 
uses  specified  in  section  101(a)(2)  that 
require  less  stringent  criteria. 

B.  Site-Specific  Criteria 

The  State  may  also  develop  data  that 
indicates  that  a  site-specific  water 
quality  criterion  for  a  particular 
pollutant  is  appropriate,  and  then  take 
action  to  adopt  such  a  criterion  into  its 
water  quality  standards.  Site  specific 
criteria  are  allowed  by  regulation  and 
are  subject  to  EPA  review  and  approval. 
40  CFR  131.11  requires  States  to  adopt 
criteria  that  protect  designated  uses,  that 
are  based  on  soiuid  scientific  rationale, 
and  that  contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use.  In  adopting  water  quality  criteria. 
States  should  establish  numerical  values 
based  on  EPA's  recommended  304(a) 
criteria  guidance,  304(a)  criteria 
guidance  modified  to  reflect  site  specific 
conditions,  or  other  scientifically 
defensible  methods,  or  should  establish 
narrative  criteria  where  numerical 
criteria  cannot  be  determined  or  where 
necessary  to  supplement  narrative 
criteria. 

Currently,  EPA  guidance  specifies 
three  procediu-es  for  States  and  Tribes  to 
follow  in  deriving  site-specific  criteria. 
These  are  the  Recalculation  Procedure, 
the  Water-Effect  Ratio  Procedure  and 
the  Resident  Species  Procedure.  These 
procedures  can  be  found  in  the  Water 
Quality  Standards  Handbook  (EPA- 
823-89400053,  1994).  There  is  cmrently 
draft  guidance  for  the  development  of 
site-specific  criteria  for  the  protection  of 
human  health  in  the  draft  Methodology 
for  Deriving  Ambient  Water  Quality 
Criteria  for  the  Protection  of  Human 
Health.  EPA  also  recognizes  there  may 
be  naturally  occurring  concentrations  of 
pollutants  which  may  exceed  the 
national  criteria  published  under 
section  304(a)  of  the  CWA,  and  has 
issued  policy  guidance  on  establishing 
site  specific  aquatic  life  criteria  equal  to 
natural  background.  (Memo  from  Tudor 
T.  Davies,  Director,  Office  of  Science 
and  Technology  to  the  Regional  Water 


Management  Division  Directors,  and 
State  and  Tribal  Water  Quality 
Management  Program  Directors,  dated 
11/5/97.) 

C.  Variances 

Water  quality  standards  variances  are 
an  altetnative  that  can  provide  a  facility 
with  a  limited  period  of  time  to  comply 
with  water  quality  standards.  The 
proposed  rule  contains  a  Federal 
variance  procedure  for  the  designated 
uses  being  proposed  today.  However, 
the  procedures  described  later  in  this 
section  can  also  be  used  by  the  State  to 
develop  variances  of  State-adopted 
water  quality  standards. 

EPA  oelieves  variances  are 
particularly  suitable  when  the  cause  of 
nonattainment  is  discharger-specific 
and  it  appears  that  the  designated  use  in 
question  will  eventually  be  attainable. 
EPA  has  approved  the  granting  of  water 
quality  standards  variances  by  States  in 
circumstances  that  would  otherwise 
justify  changing  a  use  designation  on 
grounds  of  unattainability  (i.e.,  one  or 
more  of  the  six  circumstances  contained 
in  40  CFR  131.10(g)).  In  contrast  to  a 
change  in  standards  that  removes  a  use 
designation  for  a  water  body,  a  water 
quality  standards  variance  can  apply 
only  to  the  discharger  to  whom  it  is 
granted  and  only  to  the  pollutant 
parameter(s)  upon  which  the  finding  of 
unattainability  was  based,  and  only  for 
a  limited  period  of  time;  the  underlying 
standard  remains  in  effect  for  all  other 
purposes. 

For  example,  if  a  designated  aquatic 
life  use  is  currently  precluded  because 
of  high  levels  of  metals  from  past 
mining  activities  that  carmot  be 
remediated  in  the  short  term,  but  it  is 
expected  that  water  quality  will 
eventually  improve,  a  temporary 
variance  may  be  granted  to  a  discharger 
with  relaxed  criteria  for  such  metals, 
until  remediation  progresses  and  the  use 
becomes  attainable.  The  practical  effect 
of  such  a  variance  is  to  allow  a  permit 
to  be  written  using  less  stringent 
criteria,  while  encouraging  ultimate 
attainment  of  the  underlying  standard. 
A  water  quality  standards  variance 
provides  a  mechanism  for  assuring 
compliance  with  sections  301(b)(1)(C) 
and  402(a)(1)  of  the  CWA  that  require 
NPDES  permits  to  meet  applicable  water 
quality  standards,  while  granting 
temporary  relief  to  point  source 
dischargers. 

While  40  CFR  131.13  allows  States  to 
adopt  variance  procedures  for  State- 
adopted  water  quality  standards,  such 
State  procediures  may  not  be  used  to 
grant  variances  from  Federally  adopted 
standards.  EPA  believes  that  it  is 
appropriate  to  provide  comparable 
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Federal  procedures  where,  as  proposed 
here,  EPA  adopts  use  designations 
which  rely,  at  least  in  part,  on  a 
rebuttable  presumption  that  fishable/ 
swimmable  uses  are  attainable  or  adopts 
more  stringent  criteria  for  the  State's  use 
designations.  EPA  is  proposing  to 
authorize  the  Region  VII  Regional 
Administrator  to  grant  water  quality 
standards  variances  where  a  permittee 
submits  data  indicating  that  an  EPA- 
designated  use  is  not  attainable  for  any 
of  the  reasons  in  40  CFR  131.10(g). 
Therefore  today's  rule  proposes  variance 
procedures  that  would  apply  to  the 
designated  uses  promulgated  by  EPA  for 
the  specific  stream  segments  named  in 
today's  proposal  at  proposed  40  CFR 
131.34(g)  and  (h). 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  Authorizing  the 
Regional  Administrator  to  grant 
variances  should  expedite  the 
processing  of  variance  requests.  EPA  is 
proposing  to  use  informal  adjudication 
processes  in  reviewing  and  granting 
variance  requests.  That  process  is 
contained  in  131.34(i)  of  today's 
proposed  rule.  Because  water  quality 
standards  variances,  technically 
speaking,  are  revised  water  quality 
standards,  the  proposal  provides  that 
the  Regional  Administrator  will  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunit\'  for  public 
comment.  EPA  understands  that 
variance-related  issues  can  often  arise  in 
the  context  of  permit  issuance.  EPA 
Region  VII  will  seek  to  work  closely 
with  the  State  permitting  authorities  to 
ensure  that  variance  requests  will  be 
considered  m  tandem  with  the  State 
NPDES  permitting  process. 
.    The  proposed  variance  procedures 
would  require  an  applicant  for  a  water 
quality  standards  variance  to  submit  a 
request  to  the  Regional  Administrator 
(or  his  delegatee)  with  supporting 
information. 

Under  its  proposal,  as  in  the  national 
program,  the  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  specified  in  40  CFR 
131.10(g).  A  variance  may  not  be 
granted  if  the  use  could  be  attained,  at 
a  minimum,  by  all  dischargers 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  the  applicant 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control. 

Under  the  proposal,  a  variance  may 
not  exceed  three  years  or  the  term  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  demonstrates  that  the  use  in 


question  is  still  not  attainable.  Renewal 
of  the  variance  may  be  denied  if  EPA 
finds  that  the  conditions  of  40  CFR 
131.10(g)  are  not  met. 

EPA  is  soliciting  comment  on  the 
need  for  a  variance  process  for  EPA- 
promulgated  use  designations,  the 
appropriateness  of  the  particular 
procedures  proposed  today,  and 
whether  the  proposed  variance 
procedures  are  sufficiently  detailed. 

D.  Total  Maximum  Daily  Loads  (TMDLs) 

State  development  of  TMDLs  is  an 
alternative  approach  for  allocating  loads 
of  pollutants  and  ensuring  attainment  of 
designated  uses  in  these  water  bodies. 
Section  303(d)  of  the  CWA  and  its 
implementing  regxilations  establish  the 
TMDL  process  to  provide  a  mechanism 
for  allocating  more  stringent  water 
quality-based  requirements  when 
technology-based  controls  and  other 
controls  are  inadequate  to  achieve 
applicable  water  quality  standards.  The 
TMDL  process  can  broaden  the 
opportunity  for  public  participation, 
expedite  water  quality-based  NPDES 
permitting,  and  lead  to  technically 
sound  and  legally  defensible  decisions 
for  attaining  and  maintaining  water 
quality  standards.  In  addition,  the 
TMDL  process  provides  a  mechanism 
for  integrating  the  management  of  both 
point  and  nonpoint  pollution  sources 
that  together  may  contribute  to  a  water 
body's  impairment.  (See:  Guidance  for 
Water  Quality-based  Decisions:  The 
TMDL  Process,  EPA  440-4-91-001, 
April  1991.) 

VIII.  Administrative  Requirements  and 
Related  Government  Acts 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  The  Regulatory  Flexibility  Act  (RFA). 
As  Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act  (RFA) 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (5  U.S.C.  601  et  seq.), 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imder  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  RFA  default 
definitions  for  small  business  (based  on 
SBA  size  standards);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  these  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  the  Adrninistrator  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  proposed  rule  will  not  impose  any 
requirements  on  small  entities.  The  RFA 
requires  analysis  of  the  impacts  of  a  rule 
on  the  small  entities  subject  to  the  rule's 
requirements.  See  United  States 
Distribution  Companies  v.  FERC,  88 
F.3d  1105,  1170  (D.C.  Cir.  1996). 
Today's  proposed  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[Njo 
[regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
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that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,"  United 
Distribution  at  1170,  quoting  Mid-Tex 
Else.  Co-op  V.  FERC.  773  F.2d  327,  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agency 
is  thus  certifying  that  today's  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  RFA. 

Under  the  CWA  water  quality 
standards  program,  States  must  adopt 
water  quality  standards  for  their  waters 
and  must  submit  those  water  quality 
standards  to  EPA  for  approval:  if  the 
Agency  disapproves  a  State  standard 
and  the  State  does  not  adopt  appropriate 
revisions  to  address  EPA's  disapproval, 
EPA  must  promulgate  standards 
consistent  with  the  statutory 
requirements.  EPA  also  has  the 
authority  to  promulgate  criteria  or 
standards  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  necessary  to  meet 
the  requirements  of  the  Act.  These  State 
standards  (or  EPA-promulgated 
standards)  are  implemented  through 
various  water  quality  control  programs 
including  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  which  limits  discharges  to 
navigable  waters  except  in  compliance 
with  an  EPA  permit  or  a  permit  issued 
under  an  approved  State  program.  The 
CWA  requires  that  all  NPDES  permits 
include  any  limits  on  discharges  that  are 
necessary  to  meet  applicable  water 
quality  standards. 

Thus,  under  the  CWA,  EPA's 
promulgation  of  water  quality  standards 
establishes  standards  that  the  State 
implements  through  the  NPDES  permit 
process.  The  State  has  discretion  in 
deciding  how  to  meet  the  water  quality 
standards  and  in  developing  discharge 
limits  as  needed  to  meet  the  standards. 
While  the  State's  implementation  of 
Federally  promulgated  water  quality 
standards  may  result  in  new  or  revised 
discharge  limits  being  placed  on  small 
entities,  the  standards  themselves  do 
not  apply  to  any  discharger,  including 
small  entities. 

Today's  proposed  rule,  as  explained 
earlier,  does  not  itself  establish  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  action, 
the  State  of  Kansas  will  need  to  ensure 
that  permits  it  issues  include  any 
limitations  on  discharges  necessary  to 
comply  with  the  standards  established 
in  the  final  rule.  In  doing  so,  the  State 
will  have  a  number  of  discretionary 
choices  associated  with  permit  writing. 
While  Kansas's  implementation  of  the 


rule  may  ultimately  result  in  some  new 
or  revised  permit  conditions  for  some 
dischargers,  including  smaill  entities, 
EPA's  action  today  does  not  impose  any 
of  these  as  yet  unknown  requirements 
on  small  entities. 

C.  The  Paperwork  Reduction  Act 

This  rule  imposes  no  new  or 
additional  information  collection 
requirements.  Therefore,  this  rule  is  not 
subject  to  the  Paperwork  Reduction  Act. 

D.  The  Unfunded  Mandates  Reform  Act 
of  1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
reqiiires  EPA  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  and  adopt  the  least  cosdy, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  proposed  rule 


imposes  no  enforceable  duty  on  the 
State  or  any  local  or  Tribal  government 
or  the  private  sector;  rather,  this  rule 
proposes  designated  uses  for  certain 
waterbodies  in  Kansas  which,  when 
combined  with  State  adopted  water 
quality  criteria,  constitute  water  quality 
standards  for  those  waterbodies.  The 
State  may  use  these  resulting  water 
quality  standards  in  implementing  its 
water  quality  control  programs.  Today's 
proposed  rule  does  not  regulate  or  affect 
any  entity  and,  therefore,  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments.  As 
stated,  the  proposed  rule  imposes  no 
enforceable  requirements  on  any  party, 
including  small  governments.  Moreover, 
any  water  quality  standards,  including 
those  proposed  here,  apply  broadly  to 
dischargers  and  are  not  uniquely 
applicable  to  small  governments.  Thus, 
this  proposed  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  bv  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  bv  State  and 
local  govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  would  not  affect  the  nature  of  the 
relationship  between  EPA  and  States 
generally,  for  the  rule  only  applies  to 
waterbodies  in  Kansas.  Further,  the 
proposed  rule  would  not  substantially 
affect  the  relationship  of  EPA  and  the 
State  of  Kansas,  or  the  distribution  of 
power  or  responsibilities  between  EPA 
and  the  various  levels  of  government. 
The  proposed  rule  would  not  alter  the 
State's  authority  to  issue  NPDES  permits 
or  the  State's  considerable  discretion  in 
implementing  these  water  quality 
standards.  Further,  this  proposed  rule 
would  not  preclude  Kansas  from 
adopting  water  quality  standards  that 
meet  the  requirements  of  the  CWA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
proposed  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  and  local 
government  representatives  in 
developing  this  proposed  rule.  A 
summary  of  the  concerns  raised  during 
that  consultation  and  EPA's  response  to 
those  concerns  is  provided  later  in  this 
section.  In  its  communications  with 
EPA.  KDHE  expressed  concern  that 
some  of  the  standards  disapproved  by 
EPA  in  1998  and  for  which  EPA  is  today 
proposing  Federal  replacement 
regulations,  would  result  in  substantial 
costs  to  small  communities  without 
significant  environmental  benefits. 
Chief  among  these  issues  was  EPA's 
disapproval  of  the  Kansas  assumed  low 
flow  provision,  that  allows  discharges  to 
water  bodies  with  a  7Q10  flow  of  less 
than  1  cubic  foot  per  second  (cfs)  to  use 
an  assumed  7Q10  of  1  cfs  in  setting 
permit  limits.  EPA  disapproved  this 
provision  in  the  State  standards  because 
it  allows  water  quality-based  NPDES 
permit  limits  to  be  derived  based  on 
dilution  that  does  not  exist.  As 
explained  previously,  the  economic 
impact  of  meeting  water  quality 
standards  may  be  taken  into 
consideration  by  the  State  in  making 
site-specific  determinations  during 
preparation  of  use  attainability  analyses 
and  variances,  but  not  in  adopting  water 
quality  standards  for  statewide 
implementation. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 


imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  'Tribal 
governments,  nor  does  it  impose 
substantial  direct  compliance  costs  on 
them.  In  this  proposed  action,  EPA 
expressly  excludes  waters  in  Indian 
country.  Therefore,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

G.  The  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA),  16  U.S.C.  1536.  requires 
Federal  agencies,  in  consultation  with 
the  U.S.  Fish  and  Wildlife  Service 
(FWS)  and  National  Marine  Fisheries 
Service  (NMFS),  to  ensure  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  habitat  of  such 
species  which  have  been  designated  as 
"critical."  Consultation  is  designed  to 
assist  Federal  agencies  in  complying 
with  the  requirements  of  section  7  by 
supplying  a  process  within  which  FWS 
and  NMFS  provide  such  agencies  with 
advice  and  guidance  on  whether  an 
action  complies  with  the  substantive 
requirements  of  ESA. 

EPA  initiated  informal  consultation 
with  the  FWS  under  section  7  of  the 
ESA  in  November  1997  regarding  EPA's 
planned  action  to  approve  in  part,  and 
disapprove  in  part,  water  quality 
standards  revisions  submitted  by  Kansas 
in  1994.  By  letter  dated  February  19, 
1998,  the  FWS  notified  EPA  that  it 
concurred  with  EPA's  determination 
that  the  partial  approval,  and  partial 
disapproval  of  the  Kansas  water  quality 
standards  revisions  of  1994  should  not 


adversely  impact  Federally-listed  and 
endangered  species.  EPA  continued  to 
correspond  with  the  FWS  throughout 
the  period  during  which  Kansas  revised 
its  water  quality  standards  and 
submitted  them  to  EPA  for  approval  in 
August  1999. 

EPA  continued  its  consultation  with 
FWS  under  section  7  of  the  ESA 
regarding  EPA's  planned  approval  of 
some  of  the  1999  revisions  to  the  Kansas 
water  quality  standards  that  corrected 
standards  previously  disapproved  by 
EPA  in  its  1998  action.  As  a  result  of 
this  consultation,  the  FWS  issued  a 
biological  opinion  dated  January  6, 
2000,  regarding  the  State  of  Kansas' 
Water  Quality  Standards  program.  The 
opinion  concurred  with  EPA's 
determination  that  EPA's  partial 
approval  of  the  1999  revisions  to  the 
Kansas  water  quality  standards  program 
should  have  no  adverse  effect  on  any 
Federally  listed  species  or  species 
proposed  for  listing. 

In  its  January  6,  2000,  letter,  FWS  also 
indicated  that  it  would  continue  to 
coordinate  "with  EPA  to  resolve  the 
disapproval  issues  in  the  State  action." 
EPA  continues  to  actively  consult  with 
FWS  regarding  this  action  to  establish 
Federal  water  quality  standards  in 
Kansas  and  plans  to  conclude 
consultation  on  these  proposed  Federal 
standards  before  taking  final  action. 

H.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  Public  Law 
No.104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 
Nevertheless,  EPA  welcomes  comments 
on  this  aspect  of  the  proposed 
rulemaking  and  specifically  invites  the 
public  to  identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 
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/.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  This 
rule  establishes  water  quality  standards 
o  meet  the  requirements  of  the  CWA 
and  the  implementing  Federal 
regulations. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware, 
that  indicates  these  water  quality 
standards  are  not  adequate  to  protect 
children's  health. 

/.  Executive  Order  12886:  Plain 
Language 

Executive  Order  12886  and  the 
President's  memorandum  of  June  1, 
1998  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand.  For 
example: 

— Have  we  organized  the  material  to  suit 
your  needs? 

— Are  the  requirements  in  the  rule 
clearly  stated? 

— Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

— Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

— Would  more  (but  shorter)  sections  be 
better? 

— What  else  could  we  do  to  make  the 
rule  easier  to  understand? 


List  of  Subjects  in  40  CFR  Part  131 

Enviroiunental  protection,  Indians- 
lands,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated:  June  16,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  part  131  as  follows: 

PART  131— WATER  QUALITY 

STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 
Subpart  D — f  Amended] 

2.  Section  131.34  is  added  to  read  as 
follows: 

§131.34    Kansas. 

(a)  Eh  Kansas'  water  quality  standards 
apply  to  "privately  owned  surface 
waters'?  The  State's  water  quality 
standards  apply  to  all  waters  of  the  U.S. 
within  the  jurisdiction  of  the  State. 

(b)  What  criteria  apply  to  the 
Domestic  Water  Supply  Use  in  Kansas? 
In  addition  to  the  criteria  specified  at 
K.A.R.  28-16-28e{c)(3)  and  at  §  131.36 
of  this  Part  for  Kansas,  the  following 
criteria  apply  to  Kansas  surface  waters 
designated  for  Domestic  Water  Supply 
Use: 


Pollutant 

Criterion 

alpha-endosulfan  

llO^gliter. 
llOngliter. 

t)eta-endosulfan 

(c)  What  uses  must  be  protected  for 
stream  segments  in  Kansas  for  which 
continuous  flow  is  sustained  primarily 
through  the  discharge  of  treated 
effluent?  Designated  uses  at  K.A.R.  28- 
16-28d  and  K.A.R.  28-16-28e  for 
stream  segments  for  which  continuous 
flow  is  sustained  primarily  through  the 
discharge  of  treated  effluent  must  be 
protected  (irrespective  of  the 
development  of  a  use  attainability 
analysis  that  demonstrates  that  a 
different  use  may  be  appropriate)  imtil 
EPA  approves  a  revision  to  the 
applicable  use  designation. 

(d)  What  design  flow  applies  when 
establishing  mixing  zones  to  implement 
chronic  aquatic  life  criteria  in  Kansas? 
The  design  flow  of  7Q10,  4B3,  or  other 
scientifically  defensible  design  flows 
approved  by  EPA  shall  be  used  in 
calculating  the  mixing  zone  cross- 
sectional  area  or  volumetric  flow  in  the 
implementation  of  chronic  aquatic  life 
criteria: 


(1)  Under  K.A.R.  28-16-28c(b)(7)for 
discharges  of  all  pollutants  to  any 
surface  waters  designated  in  Kansas  as 
exceptional  State  waters;  and 

(2)  Under  K.A.R.  28-16-28c(b)(8),  (A) 
through  (C),  for  discharges  of  all 
pollutants  to  any  surface  waters 
designated  in  Kansas  as  general  purpose 
waters,  including  special  aquatic  life 
use  waters,  expected  aquatic  life  use 
waters,  and  restricted  aquatic  life  use 
waters. 

(e)  What  design  flow  applies  when 
establishing  mixing  zones  to  implement 
acute  aquatic  life  criteria  in  Kansas? 
The  design  flow  of  iQlO,  1B3,  or  other 
scientifically  defensible  design  flows 
approved  by  EPA  shall  be  used  in 
calculating  the  mixing  zone  cross- 
sectional  area  or  volumetric  flow  in  the 
implementation  of  acute  aquatic  life 
criteria: 

(1)  Under  K.A.R.  28-16-28c(b){7)for 
discharges  of  all  pollutants  to  any 
surface  waters  designated  in  Kansas  as 
exceptional  State  waters;  and 

(2)  Under  K.A.R.  28-16-28c(b)(8),  (A) 
through  (C),  for  discharges  of  all 
pollutants  to  any  surface  waters 
designated  in  Kansas  as  general  purpose 
waters,  including  special  aquatic  life 
use  waters,  expected  aquatic  life  use 
waters,  and  restricted  aquatic  life  use 
waters. 

(f)  What  procedures  apply  to 
implement  the  provisions  of  Kansas' 
antidegradation  requirements  that 
would  allow  the  lowering  of  surface 
water  quality  by  point  sources  where 
nonpoint  sources  also  contribute  the 
pollutant  of  concern  to  that  body  of 
water?  The  following  implementation 
procedures  are  for  use  when  applying 
K.A.R.  28-16-28c(a)(l)(B)  to  determine 
whether  to  allow  a  lowering  of  surface 
water  quality  by  point  sources  of 
pollution  where  nonpoint  sources  also 
contribute  the  pollutant  of  concern  to 
that  body  of  water: 

(1)  Identification  of  significant 
sources  (or  categories)  of  nonpoint 
pollution  that  may  impact  a  high  quality 
water  body  by  releasing  the  pollutants 
of  concern; 

(2)  Identification  of  reasonable  and 
cost-effective  best  management  practices 
(BMPs)  for  each  of  these  significant 
nonpoint  soiuces  or  source  categories; 
and 

(3)  Determination  that  significant 
nonpoint  sources  in  those  nonpoint 
source  categories  will  implement 
appropriate  BMPs. 

(g)  In  addition  to  the  State-adopted 
use  designations,  the  following  water 
body  in  Kansas  is  designated  for 
expected  aquatic  life  use. 
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Stream  segment  name 

HUC8 

Lattltude/longitude 

Segment  No. 

Lower 

Upper 

Basin;  Missouri 
Subbasin;  Independence-Sugar 

WHISKEY  CREEK  .. 

10240011 

39.54     95.11 

39.53    95.11 

235  00  00 

■   ■ -  ■  ■ 

(h)  In  addition  to  the  State  adopted 
use  designations,  the  following  water 
body  segments  and  lakes  in  Kansas  are 


designated  for  primary  contact 
recreational  use. 


Stream  segment  name 


HUC8 


Latitude/longitude 


Lower 


Lower 


Upper 


Upper 


Segment 
No. 


Basin:  Cimarron 


II 


Subbasin:  Crooked 

Remuda  Creek 

11040007 

37.08 

100.28 

37.16 

100.28 

4 

Subbasin:  1 

Jpper  Cimarron-Bluff 

Antelope  Creek  

11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 
11040008 

37.09 
37.05 
37.04 
37.06 
37.07 
37.06 
37.07 
37.17 
37.16 
37.07 
37.18 
37.06 
37.04 
37.05 
37.13 

99.91 
99.71 
99.76 
99.81 
99.83 
99.81 
99.61 
100.07 
100.05 
99.83 
99.47 
99.61 
99.79 
99.55 
100.01 

37.25 

37.3 

37.06 

37.07 

37.21 

37.11 

37.27 

37.37 

37.35 

37.35 

37.49 

36.99 

37 

37.02 

37.14 

99.98 

99.79 

99.81 

99.83 

100.34 

100.21 

99.67 

100.11 

100.01 

99.95 

99.43 

99.68 

99.87 

99.59 

100.16 

16 

Bear  Creek 

18 

Big  Sandy  Creek 

6 

Big  Sandy  Creek 

7 

Big  Sandy  Creek 

9 

Bullard  Creek 

10 

Day  Creek  

20 

GvD  Creek          < 

25 

Indian  Creek .' 

Kiger  Creek  

Kiowa  Creek     

14 

8 

12 

Snake  Creek    

21 

Stink  Creek  

17 

Trout  Creek 

19 

Twomile  Creek                 

15 

Subbasin:  Lower  Cimarron-Eagie  Chief 

Anderson  Creek  

11050001                   36.99                  99.36 

37.02 

37 

37.08 

99.33 
99.29 
99.35 

39 

Keno  Creek              

11050001                   36.97 
11050001                   36.98 

99.29 
99.42 

22 

West  Creek   

24 

Basin    Kansas/Lower  RepuDiica- 
Subbasin:  Mtddie  Republican 


Advent  Creek 

10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 

40.01 

39.9 

39.88 

40.01 

39.9 

39.87 

40.01 

40.02 

39.9 

40 

39.84 

39.9 

40.01 

39.9 

40 

40.02 

39.9 

40.02 

39.91 

40.01 

40.01 

40.01 

39.9 

39.94 

40.07 

98.4 

98.26 

98.44 

98.29 

97.92 

98.31 

98.97 

98.52 

98.56 

99.16 

97.83 

98.21 

98.83 

98.24 

99.02 

98.58 

98.16 

98.21 

97.84 

98.35 

99.1 

98.77 

98.19 

97.86 

98.59 

39.99 

39.98 

39.99 

39.98 

39.94 

39.99 

39.99 

40 

39.94 

39.93 

39.9 

39.97 

39.98 

39.98 

39.96 

39.98 

39.97 

39.96 

40.01 

39.98 

39.96 

39.98 

39.85 

39.96 

40 

98.4 

98.31 

98.49 

98.31 

98.02 

98.45 

98.98 

98.51 

98.72 

99.24 

97.71 

98.24 

$8.83 

98.28 

99.01 

98.58 

98.2 

98.21 

97.77 

98.35 

99.15 

98.77 

98.22 

97.99 

98.61 

64 

Antelope  Creek  r. 

65 

Ash  Creek  - 

65 

Ayres  Creek  

70 

Bean  Creek       

76 

Burr  Oak  Creek 

48 

Calumet  Creek  

54 

Cedar  Creek 

Cora  Creek      

63 

51 

Crow  Creek  (Crystal  Creek)  

52 

Dry  Creek 

Korb  Creek 

80 
72 

Lohff  Creek  

56 

Long  Branch 

Lost  Creek      

68 
53 

Louisa  Creek 

61 

Norwav  Creek  

73 

Oak  Creek 

75 

Otter  Creek 

79 

Rankin  Creek  

69 

Rebecca  Creek  

39 

Rock  Creek  

Sonna  Creek       

57 
71 

Spring  Creek  

State  Creek  

78 
62 
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Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 

Lower 

Lower 

Upper 

Upper 

Taylor  Creek  

Walnut  Creek  

10250016 
10250016 
10250016 
10250016 
10250016 

39.9 

40.01 

39.88 

39.88 

39.89 

98.16 
98.69 
98.29 
98.48 
98.28 

39.97 
39.97 
39.99 
39.98 
39.94 

98.19 
98.81 
98.37 
98.58 
98.32 

74 
40 
46 
60 
67 

Walnut  Creek  

White  Rock  Creek,  Nortti  Branch  

Wolf  Creek  

Subbasin:  Lcwe^  Republican 


Beaver  Creek  

Beaver  Creek  

Buffalo  Creek  

Buffalo  Creek,  EAST 

Cheyenne  Creek  

Coal  Creek 

Cool  Creek 

Dry  Creek  

East  Creek  

Elk  Creek,  West  Fork 

Elm  Creek,  East  Branch 
Elm  Creek,  West  Branch 

Finney  Creek 

Gar  Creek  

Hay  Creek  

Lincoln  Creek  

Lost  Creek • 

Marsh  Creek  

Marsh  Creek,  EAST 

Marsh  Creek,  WEST 

Millers  Creek  

Mud  Creek  

Oak  Creek 

Oak  Creek 

Peel  Creek  

Plum  Creek  

Riley  Creek  

Salt  Creek,  West 

Spring  Creek  

Spring  Creek 

Turkey  Creek  

Upton  Creek 

Whiles  Creek  

Wolf  Creek,  West  Branch 

Davis  Creek  

Dry  Creek  

Humbolt  Creek  

Kitten  Creek  

Little  Arkansas  Creek 

Little  Kittfin  Creek  

Mult)erry  Creex.  

Ralls  Creek       

Sevenmile  Creek 

Swede  Creek  

Adams  Creek    

Bartlett  Creek    

■Big  Elm  Creek  .„ 

Blackjack  Creek  

Blacksmith  Creek  

Bourt>onais  Creek  

Brush  Creek  ,. 

Coal  Creek  

Coo/ell  Creek  

Cow  Creek  

'Crow  Creek 

Darnells  Creek  

Dog  Creek         

Dovie  C^eek  


10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
10250017 
102500T7 
10250017 
10250017 
10250017 
10250017 


39.71 

39.56 

39.59 

39.67 

39.61 

39.68 

39.59 

39.64 

39.66 

39.63 

39.53 

39.51 

39.36 

39.56 

39.59 

39.33 

39.59 

39.71 

39.74 

39.71 

39.46 

39.55 

39.67 

39.58 

39.51 

39.58 

39.73 

39.65 

39.65 

39.58 

39.7 

39.61 

39.59 

39.54 


97.8 

97.38 

97.71 

98.14 

97.86 

97.56 

97.64 

98.13 

97.56 

97.42 

97.46 

97.53 

97.11 

97.26 

97.67 

97.08 

97.66 

97.94 

97.95 

97.94 

97.23 

97.34 

97.8 

97.57 

97.23 

97.56 

97.59 

97.56 

98.07 

97.19 

97.54 

97.49 

97.8 

97.73 


Subbasin:  Upper  Kansas 


10270101 
10270101 
10270101 
10270101 
10270101 
10270101 
10270101 
10270101 
10270101 
10270101 


38  96 
38.99 
39.05 
39.21 
39.24 
39.18 
38.83 
38.86 
39.13 
39.03 


96.75 

96.74 

96.73 

96.7 

96.77 

96.62 

96  82 

96.79 

96.65 

96.6 


Subbasin:  Middle  Kansas 


10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 


39.27 

39.32 

39.27 

39.19 

39.06 

39.12 

39.26 

39.53 

39.21 

39.51 

39.32 

39.4 

39.07 

39.15 


96.25 

96.06 

95.76 

96.42 

95  84 

96.02 

96.34 

96.1 

95.95 

96.13 

95.91 

96.4 

96.11 

96.05 


39.86 

39.48 

39.62 

39.82 

39.51 

39.79 

39.67 

39.67 

39.82 

39.78 

39.41 

39.43 

39.46 

39.75 

39.68 

39.43 

39.51 

39.86 

39.84 

39.81 

39.4 

39.49 

39.7 

39.43 

39.79 

39.5 

39.89 

39.9 

39.76 

39.66 

39.73 

39.7 

39.47 

39.47 


38.85 

38.87 

38.89 

39.i27 

39.29 

39.23 

38.75 

3&8 

3821 

39.08 


39.42 

39.4 

39.35 

39  24 

38  98 

39.27 

39.38 

39.64 

39.25 

39.46 

39.41 

39.44 

39.02 

39.27 


97.92 

97.43 

97.87 

98.14 

97.91 

97.55 

97.67 

98.21 

97.51 

97.45 

97.52 

97.6 

97.05 

97.34 

97.69 

97.01 

97.68 

97.97 

98.09 

98.11 

97.52 

97.36 

97.85 

97.65 

97.2 

97.59 

97.65 

97.7 

98.11 

97.18 

97.49 

97.5 

97.87 

97.81 


96.65 
966 

96  54 
96.69 
96  85 
96.64 
96.79 
96.74 
96.82 
96.56 


96.32 

96.11 

95.73 

96.41 

95.85 

96.08 

96.33 

96.14 

95.92 

96.1 

95.85 

96.32 

96.07 

96.09 


45 
61 
29 
68 
55 
47 
50 
43 
21 
16 
62 
59 
64 
12 
49 
66 
57 
35 
42 
36 
40 
63 
48 
58 
10 
60 
24 
25 
44 
53 
51 
52 
54 
56 


18 
19 
10 
14 
13 
16 
20 
21 
5 
17 


53 
56 

90 
64 
102 
63 
57 
46 
94 
45 
86 
51 
78 
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Stream  segment  name 


Dry  Creek 

•Dutch  Creek , 

Elm  Creek  , 

Elm  Creek  

Elm  Slough , 

Emmons  Creek  

>^rench  Creek  , 

Giison  Creek  , 

Hendncks  Creek  

Hise  Creek  

Indian  Creek 

'James  Creek  

Jim  Creek 

Johnson  Creek  

Kuenzli  Creek 

Little  Cross  CreeK  

Little  Muddy  Creek 

Loire  Creek  

Lost  Creek  „ 

Messhoss  Creek  

Mud  Creek    

Mud  Creek  

Muddy  Creek,  West  Fork 

Mulberr,  Creek  

Mulberrv  Creek  

Nehring  Creei- 

Pavk  PS'/y  Green   

'^omerov  CreeK  

Post  CreeK  

Pretty  Creek  

Rock  Creek  

Rock  Creek  

Rock  Creek  

Rock  Creek.  East  Fork  

Ross  Creek  

Salt  Creek  

Sand  Creek  

Shunganunga  Creek,  South  Branch 

Snake  Creek  

Snokomo  Creek  

Spring  Creek  

Spnng  Creek  

Spnng  Creek  

Spring  Creek  

Sullivan  Creek     

Tecumseh  Creek 

Turkey  Creek       

Unnamed  Stream 

Vassar  Creek  

'Walnut  Creek 

Wells  CreeK 

Whetstone  Creek  

Wilson  Creek 

Wolf  Creek  

Banner  Creek 

Barnes  Creek  

"Bills  Creek   

Brush  Creek 

Brush  Creek  

Burr  Oak  Branch  

Catamount  Creek 

Cedar  Creek.  North 

Claywell  Creek  , 

Clear  Creek  

Coal  Creek    , 

Grasshopper  Creek 

Grasshopper  Creek , 

'Gregg  Creek  

Honey  Creek  , 


HUC8 


10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 


Latitude/longitude 


Lower 


39.07 

39.24 

39.16 

39.08 

39.25 

39.16 

39.5 

39.58 

39.03 

39.48 

39.33 

39.26 

39.39 

38.96 

39.06 

39.28 

39.09 

38.98 

39.19 

39.11 

39.55 

39.32 

39.22 

39.6 

39.07 

38.95 

39.05 

39.34 

39.09 

39.05 

39.21 

39.24 

39.27 

39.27 

38.99 

39.24 

39.19 

39.02 

39.16 

39.06 

39.52 

39.41 

39.06 

39.06 

39.25 

39.05 

39.12 

39.18 

39.08 

39.16 

39.19 

39.06 

39.34 

39.55 


Lower 


Subbasin    Delaware 


10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 


39.47 
39.69 
39.47 
39.64 
39.34 
39.22 
39.42 
39.34 
39.18 
39.62 
39.38 
39.56 
39.62 
39.68 
39.24 


96.02 

95.88 

95.59 

95.53 

96.33 

96.38 

96.15 

96.22 

96.27 

96.16 

96.22 

95.89 

96.18 

96.02 

96.2 

96.03 

95.6 

96.33 

96.16 

95.77 

96.21 

96.47 

95:62 

96.2 

96.14 

96.24 

96.23 

96.21 

95.91 

96.25 

96.23 

96.25 

96.4 

96.4 

95.94 

95.97 

96.46 

95.71 

95.96 

96.15 

96.11 

96.17 

96.19 

95.46 

95.99 

95.57 

96.04 

95.8 

95.91 

95.86 

96.17 

95.53 

96.43 

96.04 


Upper 


95.72 
95.86 
95.65 
95.43 
95.45 
95.34 
95.52 
95.56 
95.53 
95.52 
95.49 
95.53 
95.52 
95.66 
95.31 


39 

39.31 

39.2 

39.14 

39.21 

39.09 

39.64 

39.62 

39.07 

39.52 

39.48 

39.33 

39.48 

39.01 

38.94 

39.42 

39.17 

39.06 

39.34 

39.19 

39.57 

39.34 

39.3 

39.65 

39.12 

3a89 

39.11 

39.35 

39.01 

39.08 

39.24 

39.27 

39.4 

39.49 

38.98 

39.3 

39.23 

38.94 

39.21 

38.95 

39.46 

39.36 

39.1 

39.02 

39.34 

38.96 

39.12 

39^4 

39 

39.28 

39.13 

38.99 

39.47 

39.6 


Upper 


39.44 

39.69 

39.41 

39.63 

39.35 

39.19 

39.39 

39.39 

39.23 

39.66 

39.5 

39.62 

39.76 

39.88 

39.3 


96.03 

95.82 

95.66 

95.55 

96.39 

96.4 

96.17 

96.23 

96.4 

96.28 

96.3 

95.82 

96.27 

96.06 

96.13 

95.98 

95.64 

96.4 

96.16 

95.74 

96.26 

96.53 

95.71 

96.22 

96.25 

96.11 

96.3 

96.16 

95  98 

96.32 

96.25 

96.4 

96.51 

96.32 

95.98 

95.95 

96.45 

95.7 

96.01 

96.12 

96.07 

96.14 

96.23 

95.5 

95.96 

95.56 

96.16 

95.8 

95.96 

95.81 

96.27 

95.55 

96.45 

96 


Segment 

No 


95.87 

95.94 

95.79 

95.4 

95.36 

95.31 

95.57 

95.7 

95.53 

95.38 

95.43 

95.52 

95.63 

95.86 

95.28 


79 
92 
98 

103 
58 
68 
19 
47 
73 
43 
20 
87 
52 
84 
82 
61 
98 
80 
80 
96 
44 
56 
83 
42 
77 
81 
75 
59 

101 
74 
15 
21 
23 
22 
35 
88 
65 

106 
95 
85 
48 
54 
76 

105 
89 

107 

71 

8 

100 
91 
68 

104 
50 
49 


45 
39 
47 
44 
54 
8 
49 
46 
56 
19 
50 
18 
20 
24 
55 
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Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 
No. 

Lower 

Lower 

Upper 

Upper 

Little  Grasshopper  Creek 

10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 
10270103 

39.54 

39.08 

39.65 

39.55 

39.45 

39.54 

39.63 

39.69 

39.17 

39.32 

39.71 

39.48 

39.2 

39.48 

39.35 

39.64 

95.52 

95.4 

95.52 

95.7 

95.54 

95.53 

95.52 

95.69 

95.52 

95.44 

95.67 

95.55 

95.55 

95.76 

95.46 

95.76 

39.64 

39.17 

39.71 

39.67 

39.43 

39.59 

39.71 

39.81 

39.29 

39.33 

39.79 

39.57 

39.27 

39.47 

39.4 

39.76 

95.33 
95.34 
95.53 
95.96 
95.65 
95.64 
95.44 
95.77 
95.61 
95.34 
95.69 
95.00 
95.55 
95.82 
95.34 
95.91 

16 
57 
40 
42 
48 
43 
41 
36 
34 
53 
38 
28 
52 
31 
51 
27 

Little  Wild  Horse  Creek 

Mission  Creek  

Mosquito  Creek 

Nebo  Creek 

Negro  Creek 

Otter  Creek  

*Plum  Creek 

Rock  Creek       

Rock  Creek  .'. 

*Sauaw  Creek   

Straight  Creek 

Tick  Creek      

Unnamed  Stream 

Walnut  Creek  _ 

Wolfley  Creek 

Subbasin:  Lower  Kansas 

Baldwin  Creek 

10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 

39.01 

39.2-: 

39.31 

39.36 

39.48 

38.96 

38.97 

38.87 

39.02 

39.03 

39.46 

39.43 

39.33 

38.89 

39.23 

38.96 

38.96 

39.13 

39.41 

39.4 

39.29 

39.19 

38.97 

38.98 

38.92 

39.01 

39.06 

38.93 

39.06 

39.01 

39.1 

39.04 

39.1 

39.25 

38.87 

39.28 

38.92 

39.03 

39.1 

39.28 

39.46 

39.1 

39.05 

39.08 

39.43 

39.1 

38.9 

38.89 

38.92 

38.92 

95.27 

95.08 

95.11 

95.11 

95.23 

94.92 

95.04 

95.34 

94.82 

95.1 

95.19 

95.24 

95.11 

95.48 

95.07 

94.97 

94.98 

95.01 

95.24 

95.26 

95.2 

95.05 

95.12 

94.96 

94.89 

94.82 

94.77 

95.14 

94.83 

95.03 

95.16 

95.36 

95.26 

95.2 

95.43 

95.17 

94.98 

95.33 

95.02 

95.11 

95.19 

95.02 

94.78 

94.62 

95.24 

95.16 

95.85 

95.82 

95.29 

95.27 

38.97 

39.29 

39.33 

39.38 

39.57 

38.88 

38.76 

38.81 

38.97 

39.08 

39.43 

39.3 

39.35 

38.78 

39.23 

38.96 

38.94 

39.09 

39.36 

39.34 

39.35 

39.19 

39.02 

38.82 

38.85 

38.95 

39.12 

38.82 

39.12 

39.1 

39.2 

38.99 

39.16 

39.21 

38.77 

39.25 

38.81 

39.15 

39.23 

39.46 

39.57 

39.2 

39.04 

38.97 

39.43 

39.15 

38.93 

38.89 

38.8 

38.97 

95.36 

95.06 

95.19 

95.19 

95.29 

94.92 

95.13 

95.33 

94.89 

95.1 

95.24 

95.3 

95.21 

95.54 

95.13 

94.98 

95.01 

94.96 

95.22 

95.24 

95.22 

95.14 

95.15 

94.97 

94.83 

94.75 

94.84 

95.12 

94.85 

95.16 

95.22 

95.36 

95.25 

95.22 

95.53 

95.25 

95.01 

95.32 

95.07 

95.19 

95.38 

95.19 

94.78 

94.72 

95.31 

95.14 

95.92 

96.03 

95.41 

95.35 

69 
49 
46 
44 
41 
74 
72 
79 
383 

Brush  Creek   

Brush  Creek,  WEST  

Buttermilk  Creek  

Camp  Creek 

Camp  Creek  

Captain  Creek 

Chicken  Creek  

Clear  Creek 

Cow  Creek      

58 

Crooked  Creek 

10 
12 
45 
68 
52 
436 
437 
54 
43 
42 
48 
51 
73 
37 
76 
78 
62 
71 
61 
15 
17 
56 
50 
47 
35 
13 
75 
57 
7 
8 
9 
14 
379 
77 
11 
16 
64 
63 
36 
70 

Crooked  Creek 

Dawson  Creek  

Elk  Creek  

Fall  Creek 

Hanson  Creek 

Hanson  Creek 

Hog  Creek      

Howard  Creek 

Hulls  Branch 

Indian  Creek 

Jarbalo  Creek 

Kent  Creek 

Kill  Creek 

Little  Cedar  Creek 

Little  Mill  Creek     

Little  Turkey  Creek 

Little  Wakarusa  Creek  

Mission  Creek,  East 

Ninemile  Creek  

Ninemile  Creek  

Oakley  Creek  

Plum  Creek  

Prairie  Creek  

Rock  Creek  

Scatter  Creek 

Spoon  Creek    

Stone  Horse  Creek  

Stranger  Creek 

Stranger  Creek 

Stranger  Creek 

Tonganoxie  Creek 

Tooley  Creek 

Turkey  Creek      

Unnamed  Stream 

Unnamed  Stream  

Wakarusa  River,  Middle  Branch  

Wakarusa  River,  South  Branch  

Washington  Creek  

Yankee  Tank  Creek 

Subbas 

n:  Lowe'  Big  8 

iue 

Ackerman  Creek  

10270205 

39.7 

1                96.36 

39.82 

96.35 

|. 
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Stream  segment  name 


Black  Vermillion  River,  Clear  Fort< 
Black  Vermillion  River,  North  Fork 
Black  Vermillion  River,  Soutti  Fork 

Biufl  Creek  

Bommer  Creek  

Busksnort  Creek  

Carter  Creek  

Cedar  Creek 

Corndodger  Creek  

De  Shazer  Creek  

Deadman  Creek 

Deer  Creek 

Dog  Walk  Creek 

Dutch  Creek  

Elm  Creek  

Elm  Creek,  North  

Fancy  Creek,  North  Fork  

Fancy  Creek,  West  

Game  Fork  

Hop  Creek 

Indian  Creek 

Jim  Creek  

Johnson  Fork  

Kearney  Branch 

Lily  Creek  

Little  Indian  Creek 

Little  Timber  Creek  

Meadow  Creek  

Mission  Creek  

Murdock  Creek 

Otter  Creek  

Otter  Creek,  North  

Perkins  Creek  

Phiel  Creek  

Raemer  Creek 

Robidoux  Creek  

Schell  Creek 

School  Branch 

Scotch  Creek  

Spring  Creek  

Spring  Creek 

Timber  Creek  

Weyer  Creek  

Dry  Creek  , 

Ash  Creek  

Beaver  Creek  

Boiling  Creek 

Bowman  Creek  

Buffalo  Creek  

Camp  Creek 

Camp  Creek 

Cedar  Creek 

Cherry  Creek 

Coon  Creek 

Fawn  Creek 

Gray  Branch 

Humphrey  Branch  

Iowa  Creek 

Joy  Creek 

Jones  Creek 

Lane  Branch 

Malone  Creek 

Melvin  Creek  

Mercer  Creek  

Mill  Creek,  South  Fork  

Myer  Creek  


HUC8 


10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 


Latitude/longitude 


Lower 


39.65 

39.72 

39.7 

39.54 

39.93 

39.48 

39.55 

39.67 

39.62 

39.65 

39.5 

39.9 

39.75 

39.78 

39.68 

39.97 

39.49 

39.47 

39.62 

39.8 

39.93 

39.62 

39.66 

39.64 

39.82 

39.95 

39.7 

39.94 

40 

40 

39.47 

39.47 

39.76 

39.25 

39.9 

39.69 

39.82 

39.47 

39.9 

39.83 

39.55 

39.54 

39.77 


Lower 


Subbasin:  Upper  Little  Blue 


10270206 


40.01 


Subbasin:  Lower  Little  Blue 


10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207, 

10270207 

10270207 

10270207 

10270207 

10270207 

10270207 


39.81 

39.79 

39.74 

39.87 

39.84 

39.81 

39.66 

39.86 

39.85 

39.7 

39.69 

39.86 

40.01 

39.86 

39.94 

39.87 

39.81 

39,78 

39.85 

39.75 

39.85 

39.86 


96.48 

96  33 

96.38 

96.55 

96.62 

96.49 

97.02 

96  45 

96.53 

96.49 

96.99 

96.65 

96.46 

96.68 

96.63 

96.6 

96.88 

96.76 

96.58 

96.68 

96.72 

96.44 

96.47 

96.32 

96.6 

96.77 

96.41 

96.75 

96.6 

96.46 

96.83 

96.77 

96.46 

96.59 

96.7 

96.44 

96.62 

96.82 

96  63 

96.66 

96.59 

96.62 

96.24 


Upper 


97.68 


97.04 

96.88 

96.82 

97.24 

97.14 

97.06 

9681 

96.89 

97.35 

96.76 

96.7 

97.23 

97  44 

97.2 

96.97 

97.22 

96.89 

96.87 

97,16 

96.83 

97.33 

97.29 


39.52 

39.93 

39.55 

39.49 

39.93 

39.49 

39.62 

39.64 

39.72 

39.57 

39.61 

40 

39.74 

39.81 

39.78 

39.95 

39.62 

39.63 

39.59 

39.87 

40.01 

39.61 

39.73 

39.65 

39.87 

40.02 

39.82 

40 

40 

39.97 

39.39 

39.58 

39.76 

39.24 

39.88 

39.99 

39.78 

39.57 

39.91 

39.93 

39.43 

39.59 

39.74 


Upper 


39.97 


96.31 

96.34 

96.31 

96.44 

96.56 

96.53 

97 

96.37 

96.55 

96.46 

96.98 

96.67 

96.53 

96.74 

96.57 

96.46 

96.93 

97.06 

96.7 

96.78 

96.7 

96.36 

96.54 

96.25 

96.58 

96.75 

96.36 

96.74 

96.46 

96.4 

96.93 

96.82 

96.56 

96.65 

96.78 

96.36 

96.59 

96.85 

96.57 

96.47 

96.53 

96.67 

96.11 


97.71 


Segment 
No 


9 
15 
12 

K37 
40 

K33 
59 
56 
52 
55 
60 
36 
53 
44 
46 
41 
61 
29 
54 
43 
37 
57 
51 
58 
39 
35 
48 
34 
22 
42 
67 
62 
47 
68 
33 
16 
45 
63 
38 
19 
66 
64 
50 


41 


39.75 

97.14 

36 

39.72 

96.96 

38 

39.81 

96.83 

42 

40 

97.32 

21 

39.78 

97.19 

32 

39.76 

97.15 

35 

39.71 

96.95 

44 

39.86 

96.82 

40 

39.94 

97.44 

25 

39.7 

97.07 

23 

39.61 

96.74 

45 

39.99 

97.25 

27 

39.98 

97.41 

24 

39.8 

97.26 

34 

40.01 

97.12 

13 

39.95 

97.23 

29 

39.84 

96.97 

39 

39.73 

96.92 

37 

39.79 

97.2 

33 

39.72 

96.89 

43 

39.85 

97.52 

31 

39.99 

97.35 

26 
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1 

Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 

Lower 

Lower 

Upper 

Upper 

No. 

Riddle  Creek  

10270207 
10270207 
10270207 
10270207 
10270207 
10270207 
10270207 
10270207 

39.84 

40 

39.85 

40 

40.02 

39.89 

39.91 

39  72 

97.13 

97.51 

97.18 

97.01 

97.23 

97.01 

97.1 

96.77 

40 

39.97 

39.99 

40 

39.99 

40 

39.96 

39.86 

97.2 

97.71 

97.21 

97.03 

97.23 

97.13 

97.11 

96.79 

17 

Rose  CreeK    

12 

Salt  Creek  

19 

School  Creek  

49 

Silver  Creek    

28 

Spring  Creek   

15 

Spring  Creek  

Walnut  Creek  

30 
41 

Basin:  Lower  Arkansas 
Subbasin:  Rattlesnake 


Bear  Creek  

11030009 
11030009 
11030009 
11030009 

38.05 
38.04 
37.97 
38.06 

98.82 
98.84 
98.81 
98.74 

37.98 
37.95 
37.92 
37.95 

98.9 
98.97 
98.91 
99.05 

8 

Little  Wild  Horse  Creek 

6 

Spring  Creek  

Wildhorse  Creek  

7 
2 

SubtMsin:  Gar-Peace 


Gar  Creek 


11030010 


37.9 


97.69 


37.86 


97.83 


Subbasin:  Cow 


Blood  Creek  

Calf  Creek  

Deception  Creek  

Dry  Creek 

Jarvis  Creek  

Little  Cheyenne  Creek 

Little  Cow  Creek  

Lost  Creek 

Owl  Creek  

Plum  Creek  

Salt  Creek  

Spring  Creek  


11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 


38.48 
38.44 
38.48 
38.24 
38.27 
38.45 
38.31 
38.42 
38.31 
38.44 
38.31 
38.35 


98.7 

98.43 

98.68 

98.09 

98.12 

98.48 

98.19 

98.33 

98.18 

98.36 

98.21 

98.29 


38.59 

38.59 

38.65 

38.37 

38.4 

38.44 

38.55 

38.61 

38.43 

38.62 

38.39 

38.32 


Subbasin:  Little  Arkansas 


99.04 

98.48 

98.79 

98.08 

98.12 

98.63 

98.24 

98.3 

98.16 

98.51 

98.18 

98.42 


15 

16 

13 

22 

19 

7 

2 

17 

18 

4 

21 

20 


Beaver  Creek  

Bull  Creek  

Dry  Creek 

Emma  Creek 

Emma  Creek  

Emma  Creek,  West 

Gooset>erry  Creek 

Horse  Creek 

Jester  Creek 

Jester  Creek,  East  Fork 

Kisiwa  Creek  

Lone  Tree  Creek 

Mud  Creek  

Running  Turi<ey  Creek  .. 

Salt  Creek  

Sun  Creek  

Sun  Creek  

Turkey  Creek  


11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 


38.11 

38.35 

38.34 

37.94 

38 

38 

37.91 

38.42 

37.85 

37.97 

37.96 

38.27 

37.98 

38.27 

38.35 

38.12 

38.25 

38.25 


97.32 

97.65 

97.97 

97.44 

97.45 

97.45 

97.35 

98.02 

97.4 

97.32 

97.47 

97.92 

97.39 

97.62 

97.97 

97.6 

97.65 

97.65 


38.14 

38.43 

38.35 

38 

38.27 

38.37 

37.95 

38.52 

38.06 

38.05 

38.02 

38.41 

38.08 

38.42 

38.43 

38.25 

38.45 

38.45 


97.24 

97.67 

98.05 

97.45 

97.36 

97.4 

97.3 

98.08 

97.28 

97.28 

97.79 

97.91 

97.36 

97.47 

97.96 

97.65 

97.58 

97.55 


26 

24 

22 

6 

7 

8 

17 

19 

2 

18 

15 

20 

16 

25 

21 

11 

13 

12 


Antelope  Creek  , 

Badger  Creek , 

Beaver  Creek  

Beaver  Creek 

Big  Slough 

Big  Slough,  So«j1h  Fork 

Bitter  Creek  

Dry  Creek 

Dry  Creek 

Gypsum  Creek  

Hargis  Creek 

Lost  Creek 

Negro  Creek 

Oak  Creek  


Subbasin:  Middle  Arkansas  Siate 


11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 


37.21 

37.18 

37.23 

37.16 

37.6 

37.83 

37.41 

:v.72 

37.61 
37.64 
37.23 
37.26 
37.08 
37.28 


97.27 

97.23 

97.38 

97.1 

97.39 

97.6 

97.2 

97.49 

97.41 

97.31 

97.39 

97.16 

97.09 

97.43 


37.3 

37.13 

37.32 

37.25 

37.78 

37.77 

37.48 

37.7 

37.66 

37.75 

37.34 

37.27 

37.04 

37.36 


97.32 
97.28 
97.34 
97.07 
97.73 
97.72 
97.16 
97.55 
97.55 
97.23 
97.35 
97.18 
97.14 
97.41 


25 
31 
29 
33 
11 
35 
28 
15 
16 
5 
24 
23 
20 
26 
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Stream  segment  name 


Salt  Creek  

Spring  Creek  . 
Spring  Creek  . 
Spring  Creek  . 
Spring  Creek  . 
Spring  Creek  . 
Winser  Creek 


Crow  Creek 

DooleyvHIe  Creek 

Goose  Creek     

Nmnescah  River,  Norttv  Fork 
Ninnescah  River,  North  Fork 
Nnnescah  River,  Nortti  Fork 

^eo  Rock  Creek  

Rock  Creek  

Silver  Creek  „ 


Spr'iq  C'^ek 


Coon  Creek 

Coon  Creek 

Hunter  Creek 

Mead  Creek  

Mod  Creek   

Natrona  Creek  „. 

Negro  Creek 

Nester  Creek 

Nmnescafi  Rive' 
i^ainter  Creek 

Pat  Creek    „. 

Petyl  Creek  ....... 

Sand  Creek  

Spnng  Creek 
A'lld  Run  CreoK  . 


Afton  Creek  

Clearwater  Creek 
Ciearwatef  Creek 

Dry  Creek    

Elm  Creek  

Garvey  Creek 

Sand  Creek  

Silver  Creek  

Spnng  Creek  

Spnng  Creek  

Turtle  Creek  


HUC8 


11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 


Latltude/longitucle 


Lower 


37.11 

37.08 

37.1 

37.3 

37.21 

37.51 

37.19 


Lower 


97.13 

97.09 

97.1 

97.46 

97.15 

97.27 

97.23 


Upper 


Subbasin:  North  Fork  Ninnescah 


11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 


37.85 

37.91 

37.83 

37.57 

37.82 

37.84 

37.87 

37.7 

37.84 

37.62 

37  83 


97.92 

98.52 

98.18 

97.71 

97.9 

98.15 

97.99 

97.78 

98.15 

97.74 

98.32 


Subbasin:  South  ForK  Ninnescah 


West  Branch  South  Fort< 


11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 


37.66 

37.55 

37.64 

37.63 

37.57 

37.66 

37.63 

37.6 

37.64 

37.64 

37.63 

37.63 

37.59 

37.7 

37.62 


98.53 

97.9 

98.08 

98.33 

97.72 

98.63 

98.05 

97.81 

98.77 

98.34 

98.31 

98.23 

97.95 

97.98 

98.2 


Subbasin:  Ninnescah 


11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 


37.6 

37.55 

37.6 

37.51 

37.43 

37.47 

37.54 

37.47 

37.46 

37.51 

37.48 


97.64 
97.63 
97.64 
97.42 
97.38 
97.43 
97.69 
97.47 
97.38 
97.56 
97.49 


37.09 

37.07 

37.13 

37.4 

37.36 

37.61 

37.29 


Upper 


37.92 
37.96 
37.71 
37.73 
37.84 
37.84 
37.97 
37.78 
37.76 
37.76 
37.83 


37.61 

37.53 

37.55 

37.56 

37.54 

37.72 

37.57 

37.7 

37.62 

37.57 

37.56 

37.56 

37.55 

37.78 

37.54 


37.61 

37.6 

37.72 

37.59 

37.41 

37.42 

37.5 

37.42 

37.58 

37.62 

37.43 


Subbasin:  Kaw  Lane 


3iue  Branc"" 
Builingion  CreeK  . 

Cedar  Creek 

Chiiocco  Creek   .. 
CraDb  Creek 
Ferguson  Creek  . 
Pranklin  Creek    ,,. 
Gardners  Branch 

Goose  Creek 

Myers  Creek 

Otter  Creek  

Pebble  Creek  

Plum  Creek  

Riley  Creek  

Schooi  CreeK 
SheiirocK  Cree".  .. 

Sliver  Greek    , 


11060001 
11060001 
11060001 
^'060001 
' ' 060001 
'■060001 
■1060001 
-060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 


37.3 

37.23 

37.31 

37.13 
37.46 
37.45 
37.39 
37.39 
36.97 
37.02 
37.18 
37.28 
37.46 
37.26 
37.01 
37.06 


96.69 

96.71 

96.68 

97.06 

96.78 

96.57 

96.58 

96.63 

96.64 

96.81 

96.9 

96.85 

96.78 

96.57 

96.69 

96.81 

96.87 


37.34 

37.26 

37.4 

37.05 

37.19 

37.45 

37.5 

37.39 

37.46 

37.03 

37.05 

37.23 

37.32 

37.47 

37.29 

37.07 

37.34 


97.24 

97.17 

97.05 

97.5 

97.1 

97.18 

97.27 


97.93 

98.64 

98.35 

97.79 

98.15 

98.75 

98.1 

97.74 

98.59 

97.71 

98.41 


98.58 

98 

98.2 

98.37 

97.8 

98.69 

98.08 

97.87 

98.95 

98.65 

9a33 

98.29 

98.1 

96 

98.22 


97.63 
97.64 
97.66 
97.46 
97.47 
97.46 
97.93 
97.53 
97.53 
97.58 
97.53 


96.72 
96.61 
96.53 
97.16 
96.61 
96.52 
96.61 
96.56 
96.64 
96.74 
96.83 
96.77 
96.73 
96.51 
96.63 
96.75 
96.76 


Segment 

No. 


22 
19 
21 
27 

34 
37 
32 


11 
8 

10 
1 
5 
6 

12 

13 
7 

14 
9 


9 

17 
14 
10 
19 
K38 
13 
15 

5 

7 
11 
12 
18 

8 
16 


5 

4 

7 

16 

10 

11 

14 

12 

2 

15 

13 


30 
28 
32 

19 
29 
38 
36 
39 
34 
24 
20 
26 
33 
37 
31 
22 
17 
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Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 

Lower 

Lower 

Upper 

Upper 

Snake  Creek  

11060001 
11060001 
11060001 
11060001 

37.22 
36.97 
37.2 
37.47 

96.83 
96.7 
96.71 
96.56 

37.31 
37.08 
37.26 
37.52 

96  82 
96.72 
96.75 
96.5 

25 

Spring  Creek  

Turkey  Creek    ; 

21 
27 

Wagoner  Creek 

36 

Subbasin:  Upper  Salt  Fork  Arkansas 

Ash  Creek  

11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 

37.15 
37.03 
37.07 
37.13 
37.12 
36.98 
37.12 
37.19 
37.09 
37.18 
37.11 
37.32 
37.12 
36.99 

98.99 

98.86 

98.97 

98.85 

99.08 

98.81 

99.04 

99 

99.14 

99.21 

99.05 

99.12 

99.09 

98.84 

37.2 

37.24 

37.02 

37.24 

37.17 

37.16 

37.28 

37.27 

36.97 

37.3 

36.98 

37.39 

37.22 

36.98 

9893 

98.88 

99.05 

98.9 

99.11 

98.8 

99.16 

98.94 

99.19 

99.21 

99.11 

99.16 

99.13 

98  86 

20 

Big  Sandy  Creek 

5 

Cave  Creek  

28 

Deadman  Creek 

22 

Dog  Creek 

29 

Hackberry  Creek 

23 

Indian  Creek 

9 

Inman  Creek  

21 

Mustana  Creek    

31 

Nescatunga  Creek,  East  Branch  

27 

Red  Creek 

16 

Spring  Creek  

24 

Wildcat  Creek 

12 

Yellowstone  Creek  

17 

SubtMsin:  Medicine  Lodge 


Amber  Creek 

Antelope  Creek  , 

Bear  Creek 

Bitter  Creek 

Cedar  Creek 

Cottonwood  Creek  , 

Crooked  Creek , 

Litle  Mule  Creek 

Dry  Creek  

Elm  Creek,  East  Branch  South 

Elm  Creek,  North  Branch 

Elm  Creek,  South  Branch 

Little  Bear  Creek 

Medicine  Lodge  River,  ^4orth  Brarx^h 

Mulberry  Creek  

Otter  Creek 

Puckett  Creek  

Sand  Creek  

Soldier  Creek  

Stink  Creek  

Turkey  Creek  

Wilson  Slough  


11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 


37.38 
37.24 
37.36 
37.31 
37.28 
37.36 
37.41 
36.93 
37.14 
37.43 
37.43 
37.43 
37.31 
37.45 
37.37 
37.43 
37.35 
37.33 
37.44 
36.94 
37.37 
37.17 


98.59 

98.56 

98.88 

98.73 

98.63 

98.85 

98.65 

98.52 

98.66 

98.77 

98.68 

98.68 

98.76 

99.2 

98.89 

99.12 

98.84 

98.76 

99.04 

98.43 

98.92 

98.54 


37.49 

37.31 

37.3 

37.24 

37.2 

37.43 

37.5 

37.19 

37.19 

37.54 

37.56 

37.56 

37.22 

37.53 

37.5 

37.39 

37.31 

37.4 

37.61 

37.05 

37.6 

37.23 


Subbasin:  Lower  Salt  Fork  Arkansas 


98.64 

9851 

98  99 

98.79 

98.8 

98.85 

98.67 

98  77 

98.74 

98  83 

98.78 

98.89 

98.81 

99.28 

98.89 

99.16 

98.87 

98.75 

99.04 

98  53 

98.99 

98.52 


12 
22 
13 
18 
20 
16 
11 

9 
21 
10 

4 

5 
19 
24 
14 
25 
15 
17 
27 
28 

7 
23 


Camp  Creek 

Ccxjper  Creek 

Crooked  Creek 

Little  Sandy  Creek  

Little  Sandy  Creek,  East  Brancti 

Osage  Creek 

Plum  Creek  

Pond  Creek 

Rush  Creek  

Salty  Creek  

Sandy  Creek 
Sandy  Creek, 

Spring  Creek  

Unnamed  Stream 


West 


11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 


37.13 

36.97 

36.97 

36.96 

37.24 

36.9 

37.06 

36.98 

36.98 

36.99 

36.98 

37.2 

37.16 

3697 


98.24 

98.06 

97.93 

98.27 

98.41 

97.79 

98.22 

97.87 

98.19 

98.3 

98.21 

98.32 

98.35 

97.96 


37.27 

37.07 

37.04 

37.37 

37.37 

37 

37.14 

37.04 

37.01 

37.18 

37.36 

37.36 

37.31 

37.03 


98.25 

98  06 

97.92 

98.49 

98.5 

97.8 

98.18 

97.89 

98  12 

98.45 

98.33 

98.38 

98  38 

97.99 


68 
71 
24 
39 
65 
17 
70 
18 
69 
40 
37 
56 
66 
25 


Subbasin:  Chikaskia 


Allen  Creek  

■ 

11060005 
11060005 
11060005 
11060005 
11060005 
11060005 
11060005 

37.47 

37.08 

37.2 

37.12 

37.42 

36.95 

36.99 

98.28 
97.86 
97.63 
98.06 
97.95 
97.26 
97.23 

37.55 
37.22 
37.35 
37.17 
37.52 
37.13 
37.07 

98.36 

97.9 

97  62 

98.17 

97.98 

97.28 

97.19 

40 

Baehr  Creek 

22 

Beaver  Creek  

28 

Beaver  Creek  

46 

Big  Spring  Creek 

Bitter  Creek  

34 
4 

Bitter  Creek,  East 

16 
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Stream  segment  name 


Blue  Stem  Creek 

Chicken  Creek  

Copper  Creek 

Dry  Creek 

Duck  Creek  

Fall  Creek 

Fall  Creek,  East  Branch 

Goose  Creek 

Kemp  Creek  

Long  Creek  

Meridian  Creek 

Prairie  Creek  

'^'raine  Creek,  East 

Praine  Creek,  West 

Red  Creek 

Rock  Creek  

Rodgers  Branch 

Rose  Bud  Creek  

Rush  Creek  

Sand  Creek  , 

Sand  Creek,  East 

Sandy  Creek  

Shoo  Fly  Creek,  East .... 

Shore  Creek 

Silver  Creek  

Skunk  Creek 

Spring  Branch  

Wild  Horse  Creek 

Wildcat  Creek 


Appanoose  Creek 
Appanoose  Creek,  East 
Batch  Creek 
3iue  Creek 

Bradshaw  Creek  , 

Cedar  Creek 

Cherry  Creek 

Chicken  Creek  

Chicken  Creek  

Coal  Creek 

Dry  Creek 

Dry  Creek 

Duck  Creek  

Eightmile  Creek 

^rog  Creek  

Hard  Fish  Creek 

Hickory  Creek  

Hill  Creek  

lantha  Creek  

Jersey  Creek 

Kenoma  Creek 

Little  Rock  Creek  

Long  Creek      

Locust  Creek 

Middle  Creek 

Mosquito  Creek 

Mud  Creek  

Mud  Creek  

Mud  Creek  

Mute  Creek  ; 

Ottawa  Creek  

^lum  Creek  

^lum  Creek  

Popcorn  Creek  

Potlawatomie  Creek,  North  Fork 
Pottawatomie  Creek,  South  Fork 

Rock  Creek  

Rock  Creek  

Sac  Branch,  South  Fork  


HUC8 


1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 
1060005 


Latitude/longitude 


Lower 


37.45 

37.4 

37.44 

36.95 

37.43 

37 

37.09 

37.41 

37.46 

37.18 

37 

37.13 

37.15 

37.15 

37.44 

37.11 

37.08 

37.45 

37.17 

37.44 

37.25 

37.34 

37.09 

37.24 

37.25 

37.39 

37.07 

37.44 

37.1 


Lower 


98.01 

96.5 

98.03 

97.34 

97.97 

97.56 

97.69 

98.3 

98.26 

97.56 

97.38 

97.59 

97.57 

97.57 

98.07 

97.97 

97.55 

98.08 

98.1 

98.2 

97.78 

97.86 

97.44 

97.68 

97.69 

98.37 

97.83 

98.16 

97.95 


U(>per 


Basin  Marais  Des  Cygnes 
Subbasin.  Upper  Marats  Des  Cygnes 


10290101 

38.62 

10290101 

38.68 

10290101 

38.8 

10290101 

38.6 

10290101 

38.21 

10290101 

38.33 

10290101 

38.24 

10290101 

38.69 

10290101 

38.52 

10290101 

38.59 

10290101 

38.36 

10290101 

38.56 

10290101 

38.54 

10290101 

38.62 

10290101 

38.52 

10290101 

38.59 

10290101 

38.58 

10290101 

38.6 

10290101 

38.34 

10290101 

38.6 

10290101 

38.32 

10290101 

38.45 

10290101 

38.52 

10290101 

38.77 

10290101 

38.57 

10290101 

38.45 

10290101 

38.57 

10290101 

38.7 

10290101 

38.51 

10290101 

38.6 

10290101 

38.59 

10290101 

38.5 

10290101 

38.72 

10290101 

38.69 

10290101 

38.32 

10290101 

38.38 

10290101 

38.53 

10290101 

38.6 

10290101 

38.43 

95.33 

95.43 

95.97 

95.35 

95.25 

95.26 

95.47 

96.05 

95.67 

95.4 

95.2 

95.52 

95.95 

95.29 

95.61 

95.47 

95.11 

96.05 

95.34 

95.74 

95.38 

95.59 

95.61 

96.12 

95.13 

95.07 

95.33 

95.78 

95.92 

95.8 

95,16 

94.95 

95,86 

95,73 

95,38 

95,14 

95,58 

95,23 

95.11 


37.53 

37.48 

37.5 

37.01 

37.53 

37.2 

37.18 

37.44 

37.51 

37.26 

37.16 

37.15 

37.28 

37.31 

37.54 

37.24 

37.17 

37.54 

37.37 

37.58 

37.38 

37.45 

37.17 

37.37 

37.37 

37.45 

37.2 

37.55 

37.03 


Upper 


38.77 

38.75 

38.87 

38.63 

38.15 

38.16 

38.22 

38.81 

38,57 

38.49 

38.42 

38,58 

38,64 

38.69 

38.36 

38,52 

38.68 

38.69 

38,42 

38.65 

38.41 

38.4 

38.46 

38.79 

38.48 

38,48 

38.54 

38.65 

38,49 

38.59 

38.63 

38.59 

38.7 

38.77 

38,35 

38.13 

38.35 

38.53 

38.44 


98,04 

98,54 

98.06 

97,3 

98,02 

97  82 

97,7 

98.35 

98.27 

97.54 

97,34 

97.75 

97.53 

97.56 

98.18 

97.99 

97.52 

98.09 

98,13 

98,79 

98.16 

97.85 

97.4 

97.67 

97.7 

98.44 

97.85 

98.2 

98.02 


95.49 

95.44 

96.04 

95.4 

95.28 

95.47 

95.53 

96.09 

95.68 

95.44 

95.21 

95.63 

96.16 

95.34 

95.81 

95.47 

95.03 

96.2 

95.51 

95.79 

95.52 

95.55 

95.69 

96.2 

95.44 

95.14 

95.39 

95.83 

96 

95.91 

95.19 

94.99 

95.94 

95.73 

95.58 

95.15 

95.57 

95.34 

95.2 


Segment 
No 


48 
36 
42 
17 
32 
14 
27 
38 
49 
529 
20 
512 
516 
527 
43 
23 
26 
44 
45 
11 
12 
30 
19 
35 
29 
39 
21 
4 
24 


16 
89 
86 
81 
75 
66 
74 
70 
93 
48 
57 
95 
41 
13 
42 
47 
8 
71 
62 
76 
64 
73 

K36 
69 
50 
52 
48 
78 
91 
92 

K25 
2 
79 
87 
65 
67 
43 
97 
54 


41246 


Federal  Register /Vol.  65,  No.  128 /Monday,  July  3,  2000  /  Proposed  Rules 


Stream  segment  name 


Sac  Creek  

Sa»  Creek  

Sand  Creek 

Smith  Creek  

Spring  Creek 

Swrtzler  Creek 

Tauy  Creek  

Tauy  Creek,  West  Fork 

Tequa  Creek  

Tequa  Creek,  East  Branch  .. 
Tequa  Creek,  South  Branch 

Thomas  Creek  

Turkey  Creek    

Turkey  CreeK    

Unnamed  Stream 

vVaioLit  Creek  

<Ves!  Fork  Eight  Mile  Creek  . 

vViHow  Creek  

Wilson  Creek 

Wort  Creek  


Buck  Creek  

Bu«  Creek  

Dav"s  Creek  , 

Oorsey  Creek  

E'n^  Branch  , 

Eim  Brancn  , 

•rjm  CreeK  , 

HusripucKney  Creek 

jake  Branch  , 

Jordan  Branch  , 

L;tlle  Bull  Creek 

Little  Sugar  Creek 

kittle  Sugar  Creek,  North  Fork 

Martin  Cree"       

Middle  CreeK  

Middle  Creek 

Mound  Creek    

^lohiand  CreeK  

PiocK  C'eek  

Smitn  Branch  


Spnng  Creek  , 

Sugar  Creek  , 

TjrVey  CreeK    , 

Walnut  Creen    , 

Walnut  Cree"     , 

Walnut  C'eeK    

WEA  CreeK,  North 
WEA  Creek,  South 
WEA  Creek,  South 
WEA  Creek,  South 


HUC8 


10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 
10290101 


Latitude/longitude 


Lower 


38.34 
38.59 
38.65 
38.71 
38.69 
38.71 
38.59 
38.63 
38.54 
38.49 
38.49 
38.27 
38.58 
38.59 
38.59 
38.63 
38.71 
38.51 
38.62 
38.52 


Lower 


95.3 

95.51 

95.3 

95.81 

95.34 

95.79 

95.16 

95.19 

95.54 

95.52 

95.52 

95.4 

95.09 

95.08 

95.08 

95.19 

95.35 

95.59 

95.28 

95.62 


Upper 


38.47 

38.73 

38.69 

38.69 

38.71 

38.84 

38.83 

38.71 

38.49 

38.48 

38.42 

38.18 

38.59 

38.6 

38.59 

38.76 

38.79 

38.43 

38.69 

38.58 


Upper 


Subbasin:  Lower  Marais  Des  Cygnes 


10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 


38.14 

38.73 

38.25 

38.56 

38.71 

38.47 

38.36 

38.4 

38.5 

38.48 

38.72 

38.24 

38.14 

38.76 

38.49 

38.37 

38.39 

38.25 

38.7 

38.7 

38.73 

38.2 

38.24 

38.49 

38.12 

38.58 

38.6 

38.55 

38.56 

38.6 


94.89 

94.96 

94.88 

94.85 

94.8 

94.81 

94.83 

94.87 

94.71 

94.91 

94.87 

94.74 

94.91 

94.81 

94.75 

94.81 

94.96 

94.81 

94.99 

94.94 

94.87 

95 

94.85 

94.75 

94.6 

94.89 

94.78 

94.86 

94.85 

94.78 


38  09 

38.82 

38.32 

38.63 

38  69 

38.54 

38.34 

38.44 

38.55 

38.45 

38  83 

38  11 

38  08 

38.77 

38.52 

38.34 

38.39 

38.31 

38.78 

38.73 

38.78 

38.24 

38.19 

38.54 

38.11 

38.62 

38.74 

38.56 

38.6 

38.59 


Subbasin:  Marmaton 


95.44 

95.99 

95.29 

95.92 

95.39 

95.92 

95.27 

95.27 

95.52 

95.45 

95.51 

95.51 

95.08 

95.01 

95.02 

95.14 

95.4 

95.63 

95.27 

95.65 


Segment 
No. 


94  93 
94  98 
94  95 
94  82 
94.74 
94  77 
94  96 
94.93 
94.71 
94  92 

94  89 

95  01 

94  96 

95  06 

94  63 
95.09 

95  05 

94  87 

95  07 
94  92 

94  82 

95  17 
9491 
94.74 
94.67 
94  99 
94  68 
94  85 
94  79 
94.63 


80 
29 

82 

77 

84 

80 

11 

K26 

44 

46 

45 

72 

4 

6 

5 

90 

88 

94 

83 

96 


99 
38 

22 

48 
53 
40 

37 
54 
36 
51 
33 
43 
26 
13 
30 
35 
41 
27 
47 
50 
42 
45 
14 
34 
52 
21 
18 
19 
20 


Subbasin:  Little  Osaga 

Clever  Creek 

10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 

38.02 

38.02 

38.01 

38 

38.02 

38.02 

37.99 

38.02 

37.98 

94.76 

94.77 

94.7 

94.64 

94.99 

94.72 

94.96 

94.8 

94.94 

37.95 

38.1 

37.95 

38.11 

38.08 

38.1 

37.93 

38.07 

37.94 

94  79 

94.86 

94.77 

94  68 

94  98 

94.71 

95.1 

94.94 

94.95 

7 

Elk  Creek  

11 

Fisn  Creek 

Indian  Creek 

Insn  Creek 

8 

12 
9 

Laberdie  Creek,  East 

Limestone  Creek 

13 
5 

Lost  Creek 

Reagan  Branch  

10 
6 

Buck  Run  

10290104 
10290104 
10290104 
10290104 
10290104 

37.7 

37.79 

37.82 

37.77 

37.7 

94.6 

94.9 

94.79 

94.53 

94.6 

37.74 
37.72 
37.87 
37.79 
37.6 

94  72 

94.88 

94.84 

94.7 

94.8 

46 

Bunion  Creek  

Cedar  Creek 

39 
41 

Drywood  Creek,  Moores  Brarx:h  

17 

Orywooc!  Creek,  West  Fork  

19 

Harless  Cre 
Poney  Cree 


Brush  Creek 
Deer  Creek 

Fivemile  Cr^ 
Independeni 
Jordan  Cree 
Owl  Creek 
Rock  Creek 
Salt  Creek 
Smith  Creek 
Threemile  C 
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Stream  segment  name 


Elm  Creek  

Hinton  Creek 

Lath  Branch 

Little  Mill  Creek  

Mill  Creek  

Owl  Creek  

Paint  Creek , 

^ainl  Creek  

Prong  Creek  , 

Robinson  Branch ,, 

Shiloh  Creek  

Sweet  Branch 

Tennyson  Creek 

Tufl^ey  Creek  

Walnut  Creek  

Walnut  Creek  

vVoitpen  Creek  

Wolverine  Creek  

Harless  Creek  

Poney  Creek  


HUC8 


10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 


Latitude/longttude 


Lower 


37.79 

37.77 

37.85 

37.91 

37.85 

37.75 

37.8 

37.79 

37.73 

37.83 

37.86 

37.87 

37.83 

37.85 

37.84 

37.68 

37.8 

37.87 


Lower 


94.82 

94.96 

94.66 

94.81 

94.7 

94.95 

94.82 

94.82 

94.97 

94.87 

94.59 

95.11 

95 

94.95 

94.9 

94.7 

95.06 

94.68 


Upper 


Subbasin:  South  Grand 


10290108 
10290108 


38.59 
38.64 


94.57 
94.61 


Basin    Missouri 

Subbasin    Tarkio-Woif 


CokJ  Ryan  Branch 

Coon  Creek 

Halllr)g  Creek  

Mill  Creek     

Rittenhouse  Branch  

Spring  Creek  

Stnker  Branch  

Wolf  River  Middle  Fork 
Wolf  River,  North  Fork  .. 
vVolf  River,  South  Fork  . 
Unnamed  Stream 


10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 


39.79 

39.84 

39.78 

39.95 

39.8 

39.91 

39.86 

39.81 

39.81 

39.81 

39.81 


95.22 

95.17 

95.29 

95.25 

95.21 

95.3 

95.18 

95.44 

95.48 

95.38 

95.38 


Subbasin:  South  Fork  Big  Nemaha 


Burger  Creek , 

Deer  Creek  , 

IIHsher  Creek  , 

Illinois  C^eek  , 

Rattlesnake  Creek 

Rock  Creek  , 

Tennessee  Creek  .. 

Turkey  Creek  

Turkey  Creek  

Wildcat  Creek 

Wildcat  Creek 

/Voif  Pen  Creek 


10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 


39.94 

39.92 

39.82 

39.78 

40.05 

40.06 

39.81 

39.95 

39.98 

39.88 

40 

39.92 


96.08 
96.03 
96.06 
96.05 
95.86 
95.72 
96.06 
96.04 
96.15 
96.04 
96.24 
95.99 


II 


Subbasin:  Big  Nerr^ar.a 


II 


•Noharts  Creek 
Pedee  Creek  .... 

Pony  Creek  

•Roys  Creek 


10240008 
10240008 
10240008 
10240008 


40.01 
39.98 
40 
40.02 


95.45 
95.68 
95.62 
95.39 


Subbasin    inbepenoenceSuaa' 


Brush  Creek  

Deer  Creek 

Fivemile  Creek  ." 

Independence  Creek,  North  Branch 

Jordan  Creek  

Owl  Creek 

Rock  Creek  

Salt  Creek  

Smith  Creek  

Threemile  Creek  ; 


10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 


39.67 

39.62 

39.3 

39.67 

39.66 

39.47 

39.64 

39.39 

39.85 

39.32 


37.73 

37.74 

37.82 

37.96 

37.93 

37.69 

37.79 

37.7 

37.72 

37.87 

37.95 

37.92 

37.88 

37.92 

37.9 

37.72 

37.74 

37.93 


Upper 


38.59 
38.68 


39.74 

39.78 

39.7 

39.86 

39.83 

39.92 

39.84 

39.74 

39.84 

39.65 

39.84 


39.99 

39.93 

39.79 

39.68 

39.98 

39.94 

39.73 

39.98 

40.02 

39.83 

40 

39.96 


39.92 
40 

39.91 
39.9 


94.87 

95.06 

94.68 

94.82 

94.92 

94.92 

94.82 

94.97 

94.99 

94.87 

94.67 

95.11 

95.03 

95 

94.91 

94.74 

95.08 

94.72 


94.62 
94.64 


95.19 
95.12 
95.32 
95.29 
95.27 
95.34 
95.24 
95.55 
95.56 
95.34 
95.35 


96.11 
95.85 
96.12 
96.05 
95.87 
95.86 
95.94 
96.15 
96.14 
96.16 
96.22 
95.91 


95.47 
95.73 
95.8 
95.49 


Segment 
No. 


15 
38 

42 
34 
6 
45 
13 
14 
44 
40 
36 
30 
31 
33 
32 
47 
37 
35 


67 
48 


70 
71 
68 
52 
69 
65 
72 
67 
66 
57 
55 


24 
18 
28 
30 
27 
20 
29 
4 
5 
23 
22 
25 


42 

41 
38 
40 


95.03 

39.75 

95.07 

26 

95.1 

39.57 

95.25 

32 

94.9 

39.3 

94.97 

35 

95.2 

39.69 

95.29 

29 

95.19 

39.74 

95.15 

30 

95.05 

39.43 

95.09 

33 

95.11 

39.76 

95.12 

21 

94.94 

39.3 

95.03 

34 

94.94 

39.84 

94.97 

28 

94.91 

39.32 

94.97 

36 

4124H 
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Stream  segment  name 


HUC8 


Latitude/longitude 


Lower 


Lower 


Upper 


Upper 


Segment 
No. 


Walnut  Creek  

Walnut  Creek  

White  Clay  Creek 
White  Clay  Creek 
White  Clay  Creek 
.  Whiskey  Creek  .... 
Whiskey  Creek  .... 


10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 


39.5 

39.73 

39.56 

39.56 

39.56 

39.54 

39.53 


95.05 
94.97 
95.11 
95.12 
95.13 
95.11 
95.11 


39.52 
39.76 
39.56 
39.56 
39.53 
39.53 
39.52 


95.18 

95.05 

95.12 

95.13 

95.2 

95.11 

95.14 


23 
25 
31 
31 
31 
235  00  00 
235  00.32 


Subbasin:  Lower  Missouri-Crooked 

Brush  Creek 

10300101 
10300101 
10300101 
10300101 
10300101 
10300101 
10300101 

39.02 
38.83 
38.81 
38.97 
38.94 
38.86 
38.93 

94.62 
94.63 
94.68 
94.61 
94.61 
94.61 
94.62 

39 

38.74 

38.82 

38.98 

38.9 

38.85 

38.87 

94.62 
94.66 
94.78 
94.63 
94.76 
94.69 
94.76 

54 

Camp  Branch  

56 

Coffee  Creek 

57 

Dvke  Branch                           

55 

Indian  Creek    

32 

Negro  Creek 

Tomahawk  Creek 

58 
53 

Basin:  Neosho 
Subbasin:  Neosho  Headwaters 


Allen  Creek      

11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 

38.44 

38.39 

38.62 

38.63 

38.75 

38.43 

38.44 

38.28 

38.27 

38.62 

38.65 

38.65 

38.27 

38.75 

38.75 

38.54 

38.73 

38.72 

38.3 

38.79 

38.77 

38.73 

38.76 

38.76 

38.34 

38.43 

38.62 

38.63 

38.75 

38.6 

38.47 

38.44 

38.59 

38.6 

38.55 

96.19 

96.06 

96.44 

96.37 

96.64 

96.16 

96.19 

95.88 

96.04 

96.46 

96.48 

96.66 

95.95 

96.65 

96.31 

96.33 

96.58 

96.54 

95.91 

96.41 

96.45 

96.5 

96.71 

96.67 

95.98 

96.12 

96.37 

96.37 

96.3 

96.51 

96.17 

96.16 

96.4 

96.49 

96.35 

38.69 
38.52 
38.74 
38.74 
38.68 
38.44 
38.65 
38.26 
38.22 
38.54 
38.65 
38.66 
38.18 
38  64 
38.82 
38  52 
38.86 
38.86 
38.41 
38.83 
38.81 
38.83 
38.67 
38.83 
38.43 
38.51 
38.63 
38.81 
38.82 
38  54 
38.55 
38.52 
38.57 
38.54 
38.64 

96.23 

96.09 

96.4 

96.21 

96.67 

96.19 

96.19 

96.21 

96.14 

96.63 

96.66 

96.67 

96.02 

96.72 

96.32 

96.47 

96.59 

96.56 

95.84 

96.33 

96.39 

96.35 

96.79 

96.68 

95.96 

96.1 

96.37 

96.2 

96.23 

96.53 

96.18 

96.1 

96.46 

96.5 

96.28 

5 

Badger  Creek 

Bio  John  Creek      

45 
37 

Bluff  Creek                

8 

Crooked  Creek 

35 

Dows  Creek  

3 

Dows  Creek    

4 

Eagle  Creek     

25 

Eagle  Creek,  South 

East  Creek  

47 
39 

Elm  Creek  

36 

Fourmile  Creek  

24 

Fourmile  Creek  

48 

Haun  Creek   

29 

Horse  Creek    

33 

Kahola  Creek  

43 

Lairds  Creek 

30 

Lanos  Creek 

21 

Lebo  Creek     

51 

Munkers  Creek,  East  Branch 

31 

Munkers  Creek  Middle  Branch  

32 

Neosho  River,  East  Fork  

18 

Neosho  River,  West  Fork  

28 

Parkers  Creek 

27 

Plum  Creek     

50 

Plumb  Creek  

49 

Rock  Creek    

7 

Rock  Creek                 

9 

Rock  Creek  East  Branch  

34 

Spring  Creek  

40 

Stillman  Creek 

44 

Taylor  Creek  

46 

Walker  Branch  

42 

Wolf  Creek      

41 

Wrights  Creek  

38 

Subbasin: 

Uppe''  Cottonwood 

Antelope  Creek   

11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 

38.32 
38.15 
38.26 
38.27 
38.36 
38.44 
38.24 
38.36 
38.32 
.     38.24 
38.39 
38.36 
38.51 
38.31 

97.15 

96.8 

96.83 

96.97 

97.02 

96.96 

96.81 

97.07 

97.15 

96.91 

97.17 

97.02 

97.3 

97.02 

38  22 

38.08 

38^7 

38.24 

38.6 

38.53 

38.22 

38.32 

38.41 

38.21 

38.43 

38.57 

38.43 

38.25 

97.26 

96.87 

96.89 

97.15 

96.92 

96.9 

96.69 

97.15 

97.34 

97.26 

97.33 

97.17 

97.33 

97.16 

19 

Bills  Creek   

30 

Bruno  Creek 

27 

Catlin  Creek  

Clear  Creek 

20 
5 

Clear  Creek.  East  Branch 

24 

Coon  Creek                   

32 

Cottonwood  River,  South  

Cottonwood  River,  South  

Doyle  Creek  

17 
18 
21 

French  Creek  ; 

6 

Mud  Creek  -. 

6 

Perry  Creek  

23 

Spnng  Branch  

.    26 
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Stream  segment  name 


Spring  Creek  

Spring  Creek 

Stony  Brook  

Turkey  Creek  

Beaver  Creek 

Bloody  Creek  

Buck  Creek  

Buckeye  Creek 

Bull  Creek  

Camp  Creek 

Coal  Creek  

Collett  Creek  

Corn  Creek 

Coyne  Branch  

Crocker  Creek 

Dodds  Creek 

Fox  Creek  

French  Creek  

Gannon  Creek 

Gould  Creek 

Holmes  Creek  

Jacob  Creek 

Kirk  Creek  

Little  Cedar  Creek 

Little  Cedar  Creek 

Middle  Creek  

Mile-and-A-Half  Creek 

Moon  Creek  

Mulvane  Creek 

Peyton  Creek  , 

Phenis  Creek  , 

Pickett  Creek 

Prather  Creek 

Rock  Creek  

Schaffer  Creek  

School  Creek  

Sharpes  Creek 

Silver  Creek  

Spnng  Creek  

Stout  Run  

Stribby  Creek  

Badger  Creek 

Big  Creek,  North  

Big  Creek.  South 

Bloody  Run  

Carlyle  Creek  

Charles  Branch  

Cherry  Creek 

Coal  Creek  

Cottonwood  Creek  

Crooked  Creek 

Draw  Creek  

Goose  Creek 

Long  Creek  

'Oartin  Creek  

Mud  Creek  

Mud  Creek  

Onion  Creek 

Owl  Creek  

Owl  Creek  

Plum  Creek  

Rock  Creek  

Rock  Creek  

Rock  Creek  

Rock  Creek  

School  Creek  


HUC8 


11070202 
11070202 
11070202 
11070202 


Latitude/longitude 


Lower 


Lower 


38.16 
38.23 
38.31 
38.19 


97.11 
96.93 
97.26 
96.82 


Upper 


Subbasin:  Lower  Cottonwooc 


1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 
1070203 


38.41 

38.37 

38.37 

38.4 

38.39 

38.58 

38.36 

38.4 

38.17 

38.29 

38.18 

38.55 

38.39 

38.27 

38.42 

38.35 

38.32 

38.4 

38.21 

38.1 

38.15 

38.38 

38.56 

38.4 

38.44 

38.38 

38.39 

38.5 

38.39 

38.26 

38.48 

38.51 

38.27 

38.31 

38.37 

38.37 

38.41 


Subbasin:  Upper  Neosho 


1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 
1070204 


96.33 
96  45 
96.53 
96.37 
96.38 
96.81 
96  08 
96.71 
96.55 
96.74 
96.56 
96.74 
96.55 
96.77 
96.65 
96.67 
96.69 
96.36 
96.56 
96.54 
96.55 
96.63 
96.77 
96.27 

9D.DO 

96.42 
96.26 
96.71 
96.55 
96.54 
96.69 
96.71 
96.52 
96.72 
96.43 
96.48 
96.78 


38.22 
38.12 
38.24 
38.09 


Upper 


38.47 

38.24 

38.32 

38.5 

38.46 

38.58 

38.28 

38.47 

38.16 

38.23 

38.15 

38.63 

38.52 

38.36 

38.48 

38.37 

38.28 

38.28 

38.2 

38.06 

38.13 

38.55 

38.66 

38.47 

38.5 

38.5 

38.28 

38.49 

38.33 

38.18 

38.55 

38.57 

38.15 

38.37 

38.32 

38.44 

38.51 


97.21 
96.92 
97.31 
96.87 


96.35 

96.4 

96.61 

96.47 

96.45 

96.9 

96.24 

96.75 

96.5 

96.69 

96.64 

96.71 

96.63 

96.83 

96.59 

96.71 

96.68 

96.35 

96.62 

96.43 

96.42 

96.89 

96.8 

96.3 

96.64 

96.51 

96.3 

96.77 

96.61 

96.65 

96.65 

96.68 

96.44 

96.79 

96.4 

96.52 

96.79 


^. 


iment 

0 


28 
29 

25 

31 


29 
40 
39 
44 
26 
14 
43 
21 
47 
33 
46 
15 
19 
32 
24 
36 
35 
28 
48 
11 
45 
5 
13 
31 
22 
25 

18 
23 

37 
17 
16 
38 

34 
41 
27 
20 


38.15 

95.65 

38.2 

95.6 

42 

38.09 

95.73 

38.16 

96 

16 

38.09 

95.73 

38.13 

95.97 

17 

37.81 

95.49 

37.88 

95.52 

25 

37.98 

95.39 

38.07 

95.37 

47 

37.82 

95.39 

37.87 

95.4 

27 

37.85 

95.58 

38 

95.71 

20 

37.77 

95.45 

37.86 

95.26 

4 

37.97 

95.41 

38.02 

95.42 

48 

38.06 

95.63 

38.26 

95.57 

44 

37.65 

95.34 

37.72 

95.36 

34 

37.74 

95.28 

37.82 

95.27 

29 

38.11 

95.67 

38.37 

95.61 

12 

37.98 

95.48 

38.09 

95.38 

49 

37.78 

95.45 

37.78 

95.52 

26 

37.79 

95.22 

37.86 

95.24 

31 

37.85 

95.47 

37.92 

95.51 

24 

37.79 

95.45 

37.85 

95.58 

19 

37.85 

95.58 

37.93 

95.88 

21 

37.87 

95.59 

37.94 

95.6 

22 

37.9 

95.42 

37.97 

95.21 

7 

37.98 

95.52 

37.95 

95.6 

23 

38.18 

95.73 

38.18 

95.8 

15 

38.18 

95.8 

38.17 

95.82 

32 

38.3 

95.64 

38.35 

95.64 

38 
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Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 
No. 

Lower 

Lower 

Upper 

Upper 

Scott  Creek                

11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 

38.18 

37.8 

38.01 

37.71 

37.71 

38.07 

37.64 

38.03 

38.07 

37.71 

38.15 

95.64 

95.4 

95.55 

95.41 

95.31 

95.67 

95.41 

95.58 

95.83 

95.42 

95.71 

38.28 

37.8 

38.12 

37.74 

37.77 

37.92 

37.61 

38.12 

38.12 

37.63 

38.33 

95.58 

95.31 

95.52 

95.37 

95.34 

95.89 

95.53 

95.52 

95.9 

95.6 

95.67 

40 
30 
46 
35 
28 
18 
32 
45 
43 
33 
37 

Slack  Creek    

Spring  Creek  

Sutton  Creek   

Turkey  Branch 

Turkev  Creek    

Turkey  Creek  

Twiss  Creek     

Varvel  Creek    

Village  Creek 

Wotf  Creek  

Subbasin:  Miodie  Neosho 

Bachelor  Creek  

11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 

37.5 

37.56 

37.1 

37.08 

37.1 

37.18 

37.6 

37.47 

37.5 

37.56 

37.53 

37.42 

37.34 

37.1 

37.18 

37.35 

37.35 

37.22 

37.57 

37.03 

37.31 

37.57 

37.28 

37.33 

37.47 

37.51 

37.6 

37.31 

37.57 

37.21 

37.26 

37.41 

37.35 

37.02 

37.08 

37.56 

37.36 

95.21 

95.3 

95.04 

95.07 

95.19 

94.97 

95.33 

94.92 

95.16 

95.13 

95.21 

94.94 

95.1 

95.16 

95.07 

94.96 

94.96 

94.94 

95.41 

95.02 

95.24 

95.09 

95.1 

94.97 

95.13 

95.23 

95.29 

95 

95.31 

95.2 

95.04 

94.93 

95.25 

95.06 

95.13 

95.13 

94.91 

37.45 

37.74 

37.15 

37.32 

37.23 

37.18 

37.5 

37.54 

37.56 

37.71 

37.66 

37.48 

37.54 

37 

37.35 

37.63 

37.43 

37.31 

37.51 

37.05 

37.45 

37.69 

37.36 

37.44 

37.52 

37.49 

37.66 

37.31 

37.52 

37.23 

37.28 

37.52 

37.41 

37.04 

37 

37.66 

37.36 

95.23 

95.1 

94.93 

94.83 

95.3 

94.88 

95.46 

94.95 

95.13 

95.02 

95.16 

94.98 

94.98 

95.29 

94.96 

94.9 

94.82 

94.8 

95.42 

94.95 

95.44 

95.03 

95.03 

94.99 

95j05 

95.36 

95.27 

94.92 

95.37 

95.29 

94.97 

94.85 

95.22 

95.16 

95.22 

94.97 

94.83 

40 
16 
25 
4 
27 
31 
19 
43 
12 
14 
49 
42 
10 
24 
6 
8 
7 
32 
47 
26 
23 
46 
36 
35 
41 
38 
45 
34 
48 
30 
37 
44 
39 
28 
29 
13 
33 

Canville  Creek 

Center  Creek 

Cherry  Creek '. 

Deer  Creek 

Dennv  Branch  

Elk  Creek          

Elm  Creek       

Flat  Rock  Creek 

Flat  Rock  Creek 

Fourmile  Creek  

Grindstone  Creek     

Hickorv  Creek       

Lake  Creek     

Lightning  Creek 

Lightning  Creek  ...'. 

Limestone  Creek 

Little  Cherrv  Creek 

Little  Elk  Creek 

Little  Fly  Creek 

Little  Labette  Creek 

Little  Walnut  Creek  

LituD  Creek              

Mulberry  Creek  

Murphy  Creek    

Ogeese  Creek 

Pecan  Creek  

Plum  Creek  

Rock  Creek       

Spring  Creek  

Stink  Branch          

Thunderbolt  Creek  

Tolen  Creek  

Town  Creek 

Turkey  Creek  

Walnut  Creek  

Wolf  Creek  

Subbasin:  Lalte  OThe  Cne 

ronees 

Fourmile  Creek  

11070206 
11070206 

36.99 
36.96 

94.94 
94.84 

37.07 
37.07 

94.88 
94.84 

18 
19 

Tar  Creek 

Subbasin:  Spring 

Little  Shawnee  Creek 

11070207 
11070207 
11070207 
11070207 
11070207 

37.18 
37.24 
37.09 
37.29 
37.04 

94.7 

94.67 

94.69 

94.67 

94.73 

37.29 
37.29 
37.25 
37.38 
37.08 

94.79 

94.73 

94.8 

94.61 

94.85 

22 
21 
17 
25 
20 

Long  Branch 

Shawnee  Creei<  

Taylor  Branch 

Willow  Creek  

Basin:  Smolcy  Hill/Sali 
Subbasin:  H/liddte  Smok^ 

ne 
^Hill 

Ash  Creek    

10260006 
10260006 
10260006 
10260006 
10260006 

38.65 
38.71 
38.64 
38.6 
38  78 

98.07 
99.27 
99.32 
99.48 
98.42 

38.53 
38.64 

38.6 

38.67 

38.63 

98.19 
99.32 
99.48 
99.74 
98.52 

37 
24 
25 
27 
35 

Big  Timber  Creek 

Big  Timber  Creek ^ 

Big  Timber  Creek 

Blood  Creek  
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Stream  segment  name 


Buck  Creek  

Buffalo  Creek  

Clear  Creek 

Coal  Creek  

Cow  Creek  

Eagle  Creek  .„ 

Fossil  Creek  

Goose  Creek 

Landon  Creek  

Loss  Creek 

Mud  Creek  

Oxide  Creek 

Sellens  Creek 

Shelter  Creek  

Skunk  Creek  

Spring  Creek 

Timber  Creek  

Turkey  Creek    

Unnamed  Stream 
Unnamed  Stream 
Unnamed  Stream 

Wilson  Creek 

Wolf  Creek  


Basket  Creek  

Battle  C^eek  

Carry  Creek 

Carrv  Creek 

Chapman  Creek,  West  

Dry  CreeK  

Dry  Creek  East  

Hobbs  Creek  „.. 

Holland  Creek  

Holland  Creek   East 

Holland  Creek  West 

KeniuCKv  Creen  

KentucKy  CresK    vVest  

Lone  Tree  Creet<        

Lyon  Creek   West  Branch  ... 

McAllister  Creek         

Middle  Branch  .„ , 

Mud  CreeK   -. , 

Otter  C^eek  _ , 

Paint  Creek  , 

Pewee  Creek 

Sand  Creek  

Sharps  Creek , 

Spnnq  Creek  , 

Stag  Creek  

Turkey  Creek      , 

Turkey  CreeK      

Turkey  Creek   East      

Turkey  Croek  West  Branch 

jnnamed  Stream 

Unnamed  Stream 

Unnamed  Stream 

Wiley  Creek 


HUC8 


10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 


Latitude/longitude 


Lower 


38.71 

38.74 

38.68 

38.79 

38.76 

38.72 

38.79 

38.79 

38.78 

38.74 

38.67 

38.71 

38.79 

38.7 

38.68 

38.78 

38.6 

38.73 

38.72 

38.72 

38.64 

38.79 

38.75 


Lower 


Subbasin:  Lower  Smoky  Hill 


10260008 
102600QB 

10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
1 0260008 
1 0260006 
1 0260006 
10260006 
10260006 
10260006 
10260008 
10260006 
10260006 
1 0260008 
1026(0006 
10260006 
*  0260006 
• J260008 
1 0260006 
1 0260006 
10260008 
10260008 
10260008 
10260008 


39.16 

38.54 

38.75 

38.87 

39.21 

38.74 

38.85 

38.69 

38.88 

38.74 

38.74 

38.62 

38.52 

38.95 

38.87 

38.73 

38.61 

38.89 

38.95 

38.52 

38.63 

38.6 

38.53 

38.78 

38.68 

38.88 

38.8 

38.69 

38.8 

38.72 

38.71 

38.73 

38.61 


99.08 

98.3 

98.08 

98.49 

98.37 

99.07 

98.8 

98.7 

98.85 

98.32 

98.17 

98.21 

98.77 

99.21 

98.14 

98.43 

99.48 

98.26 

99.34 

99.41 

99.32 

98.45 

98.35 


Upper 


97.2 

97.45 

97.09 

96.92 

97.3 

97.58, 

97.53 

97.42 

97.25 

97.29 

97.29 

97.62 

97.61 

97.08 

96.92 

97.42 

97.2 

97.21 

96.85 

97.71 

97.59 

97.93 

97.76 

97.43 

97.42 

97.19 

97.18 

97.16 

97.18 

96.95 

97.06 

96.97 

97.93 


38.6 

38.89 

38.8 

38.63 

38.89 

38.56 

38.89 

38.63 

38.61 

38.65 

38.64 

38.6 

38.61 

38.59 

38.6 

38.74 

38.72 

38.62 

38.87 

38.71 

38.59 

38.86 

38.65 


Upper 


39.13 

38.42 

38.72 

38.71 

39.27 

38.6 

38.76 

38.6 

38.74 

38.59 

38.59 

38.46 

38.47 

39 

38.64 

38.7 

38.55 

39.13 

38.9 

38.44 

38.58 

38.7 

38.5 

38.63 

38.6 

38.8 

38.58 

38.57 

38.63 

38.72 

38.71 

38.74 

38.68 


99.18 

98.32 

98.14 

98.58 

98.33 

99.06 

98.96 

98.76 

98.9 

98.38 

98.22 

98.29 

98.87 

99.21 

98.15 

98.48 

99.67 

98.32 

99.47 

99.56 

99.32 

98.49 

98.48 


Segment 
No. 


97.29 

97.48 

97.13 

97.11 

97.49 

97.8 

97.53 

97.35 

97.29 

97.27 

97.31 

97.56 

97.62 

97.12 

97.09 

97.35 

97.2 

97.33 

96.82 

97.72 

97.55 

97.98 

97.94 

97.52 

97.53 

97.18 

97.25 

97.09 

97.25 

96.94 

97.07 

Oft  OQ 

97.94 


29 
6 
42 
34 
38 
30 
13 
39 
31 
44 
47 
45 
32 
43 
48 
41 
26 
46 
20 
23 
28 
40 
36 


40 
23 
32 

36 
5 
36 
43 
48 
25 
27 
28 
17 
54 
41 
34 
48 
58 
8 
42 
52 
58 
48 
16 
45 
19 
28 
30 
50 
29 
K3 
K4 
K24 
47 


Cedar  Creek 

Chalk  Creek  

Coyoie  Creek  

Eagie  Creek  

Happy  Creek  

Paradise  Creek  

Salt  Creek  

Spnng  Creek    East 
Sweetwater  Creek  . 


Subbasin:  Upper  Satine 


'  reqc  ureek 


10260009 
10260009 
10260009 
10260009 
10260009 
10260009 
10260009 
10260009 
10260009 
10260009 


38.96 
39.11 
39.11 
39.11 
39.12 
38.96 
38.96 
39.09 
39.06 
39.08 


98.68 
99.82 
100.09 
98.91 
99.84 
98.79 
98.88 
99.35 
99.1 
99.49 


38.86 
39.21 
39.03 
39.27 
39^4 
39.11 
38.97 
39.23 
39.02 
39.04 


98.79 
99.86 
100.13 
99.08 
99.98 
98.91 
99.07 
99.45 
99.19 
99.67 


30 
28 
23 

6 
25 

5 
20 
10 
29 
19 
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Stream  segment  name 

HUC8 

Latitude/longitude 

Segment 
No. 

Lower 

Lower 

Upper 

Upper 

Unnamed  Stream 

10260009 
10260009 

39.11 
39.11 

99.7 
99.54 

39.23 
39.25 

99.87 
99.58 

•        13 
27 

Wild  Horse  Creek               

Subbasin:  Lower  Saline- 

Bacon  Creek              

10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 

39.11 

39.03 

39.11 

38.87 

38.88 

39.01 

38.96 

39.09 

39.04 

38.97 

38.99 

38.76 

38.96 

39.03 

39.11 

38.99 

38.89 

38.86 

39.84 

38.77 

38.76 

38.86 

39.08 

39.01 

38.99 

38.77 

39 

39.05 

39.05 

39.03 

98.34 

98.48 

98.68 

97.61 

97.79 

98.09 

98.1 

98.63 

98.16 

97.83 

97.96 

97.8 

97.77 

98.21 

98.34 

98.21 

97.6 

97.63 

97.7 

97.8 

97.8 

97.95 

98.27 

98.01 

98.38 

97.8 

98.43 

98.51 

98.51 

98.15 

39.29 

39 

39.22 

38.74 

38.82 

38.84 

38.84 

39.22 

39.12 

38.89 

38.88 

38.63 

38.92 

39.11 

39.24 

38.85 

38.86 

38.84 

38.77 

38.76 

38.63 

38.81 

39.2 

39.08 

38.9 

38.75 

39.05 

39.24 

39.18 

39.11 

98.4 

98.6 

98.73 

97.62 

97.9 

98  18 

98.2 

98.64 

98.17 

98 

98.02 

97.84 

97.8 

98.34 

98.5 

98.21 

97.63 

97.7 

97.8 

97.8 

97.86 

98.03 

98.31 

98.06 

98.42 

98.01 

98.51 

98.62 

98.83 

98.15 

7 
33 
31 
29 
23 
17 
38 
30 
34 
18 
39 
28 
41 
6 
8 
16 
19 
20 
24 
26 
27 
40 
32 
36 
37 
25 
10 
11 
12 
35 

Blue  Stem  Creek 

Coon  Creek 

Dry  Creek 

Eff  Creek  

Elkhom  Creek 

Elkhorn  Creek,  West 

Fourmile  Creek 

Lost  Creek        

Owl  Creek 

Owl  Creek  

Ralston  Creek    

Shaw  Creek       

Spillman  Creek 

Spillman  Creek  North  Branch  

Spring  Creek  

Spnng  Creek  

Sonna  Creek      

Spring  Creek  

Spring  Creek  

Spring  Creek  

Table  Rock  Creek 

Trail  Creek  

Twelvemile  Creek  

Twin  Creek,  West  

West  Spnng  Creek 

Wolf  Creek    

Wolf  Creek,  East  Fork  ' 

Wolf  Creek,  West  Fork  

Yauger  Creek 

Basin:  Soiomon 
Subbasin:  Upper  North  Fork  Solomon 

Ash  Creek       

10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 

39.66 
39.67 
39.64 
39.56 
39.66 
39.66 
39.61 
39.62 
39.62 
39.66 
39.61 
39.64 
39.65 
39.58 
39.67 

99.4 

99  56 

99.73 

99.28 

99.58 

99.55 

100 
99.92 
99.8 
99.83 
99.98 
99.75 
99.66 

100.16 
99.47 

39.78 

39.81 

39.78 

39.45 

39.8 

39.82 

39.66 

39.73 

39.76 

39.75 

39.53 

39.73 

39.78 

39.52 

39.79 

99.49 

99.6 

99,79 

100.23 
99.7 
99.68 

100.23 

100 
99.84 
99.83 

100.02 
99.82 
99.74 

100.13 
99.55 

24 
23 

8 
15 
28 

6 
12 
25 
10 
27 
20 
26 
21 
19 
22 

Beaver  Creek  

Big  Timber  Creek  

Bow  Creek  

Cactus  Creek  

Crooked  Creek 

Elk  Creek  

Elk  Creek.  East 

Game  Creek  

Game  Creek 

Lost  Creek 

Sand  Creek  

Scull  Creek 

Spring  Creek  

Wolf  Creek   

Subbasin:  Lower  North  Fork  Solomon 

Beaver  Creek  

10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 

39.65 

39.75 

39.75 

39.75 

39.75 

39.72 

39.77 

39.64 

39.65 

39.68 

39.68 

39.88 

39.7 

39.66 

39.7 

39  72 

98.86 

98.84 

98.84 

98.85 

98.85 

99.19 

99.41 

98.52 

98.91 

98.95 

98.95 

99.06 

99 

99.1 

99.14 

9919 

39.75 

39.95 

39.75 

39.97 

39.96 

39.92 

39.9 

39.66 

39.68 

39.7 

39.93 

39.97 

39.95 

39.7 

39.72 

39.73 

98.84 

98.81 

98.85 

98.97 

99 

99.27 

99.45 

98.6 

98.95 

99 

99.01 

99.06 

99.13 

99.14 

99.19 

99.25 

11 
12 
13 
14 
26 
34 
43 
16 
18 
17 
37 
19 
23 
25 
27 

Beaver  Creek,  East  Branch  „ 

Beaver  Creek,  Middle  

Beaver  Creek,  Middle  

Beaver  Creek,  West 

Big  Creek  

Boughton  Creek 

Buck  Creek  

Cedar  Creek 

Cedar  Creek 

Cedar  Creek,  East  

Cedar  Creek,  East  Middle 

Cedar  Creek,  Middle 

Deer  Creek 

Deer  Creek 

Deer  Creek , 
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Stream  segment  name 


Deer  Creek 

Deer  Creek , 

Dry  Creek , 

Glen  Rock  Creek 
Lawrence  Creek  .. 

Lindley  Creek  

Little  Oak  Creek  .. 
Medicine  Creek  ... 

Oak  Creek 

Oak  Creek 

Oak  Creek.  East  . 
Oak  CreeK   vVest 

Plotner  Creek  

Plum  Creek  

Spring  Creek 

Spring  Creek 

Starvation  Creek  . 
Turner  Creek 


Spring  Creek 


Ash  Creek  

Boxelder  Creek  , 

Carr  Creek  , 

Covert  Creek 

Crooked  Creek , 

Dibble  Creek  

Elm  Creek  , 

Jim  Creek 

Kill  Creek 

Kill  Creek,  East  

Lost  Creek 

Lucky  Creek  

Medicine  Creek 

Medicine  Creek  

Robbers  Roost  Creek 

Twin  Creek  

Twin  Creek,  East  


Antelope  Creek  , 

Antelope  Creek  

3attie  Creek  

Battle  Creek  

Brown  Creek  

Coal  Creek 

Cow  Creek  

Cow  Creek  

Cris  Creek 

Disappointment  Creek  .... 

Dry  Creek 

Dry  Creek 

Elm  Creek  

Eikhorn  Creek,  West 

i^itth  Creek  

Fourth  Creek 

Prog  Creek  

Granite  Creek 

Indian  Creek 

Leban  Creek  

Limestone  Creek,  Middle 
Limestone  Creek.  West  .. 
Limestone  Creek,  West  .. 

Lindsey  Creek 

Little  Creek  

Lost  Creek 

Marshall  Creek 

Miii    ^rp^K; 


HUC8 


Latitude/longitude 


Lower 


10260012 

39.73 

99.25 

10260012 

39.73 

99.33 

10260012 

39.6 

98.8 

10260012 

39.64 

98.94 

10260012 

39.57 

98.74 

10260012 

39.56 

98.7 

10260012 

39.54 

98.48 

10260012 

39.65 

99.02 

10260012 

39.5 

98.46 

10260012 

39.54 

98.48 

10260012 

39.68 

98.55 

10260012 

39.72 

98.59 

10260012 

39.73 

99.33 

10260012 

39.7 

99 

10260012 

39.6 

98.82 

10260012 

39.73 

99.25 

10260012 

39.67 

99.1 

10260012 

39.7 

99.14 

Lower 


Upper 


Subbasin:  Upper  South  Fork  Solomon 


10260013 


39.38 


99.61 


Subbasin:  Lowe^  Sol 


10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 


Subbasin:  Solomon  Rh/er 


10260015 

39.33 

98.25 

10260015 

39.03 

97.62 

10260015 

39.2 

98.08 

10260015 

39.06 

97.67 

10260015 

39.47 

98.17 

10260015 

38.98 

97.49 

10260015 

39.15 

97.9 

10260015 

39.18 

97.91 

10260015 

39.34 

97.84 

10260015 

39.55 

98.32 

10260015 

39.45 

98.06 

10260015 

39.25 

97.76 

10260015 

39.66 

98.34 

10260015 

39.16 

97.99 

10260015 

39.24 

98.08 

10260015 

39.39 

97.99 

10260015 

39.48 

96.28 

10260015 

39.53 

98.38 

10260015 

39.45 

98.15 

10260015 

39.43 

98.11 

10260015 

39.63 

96.36 

10260015 

•  39.61 

98.34 

10260015 

39.63 

98.36 

10260015 

39.1 

97.69 

10260015 

39.28 

98.2 

10260015 

39.12 

97.76 

10260015 

39.4 

98.03 

10260015 

39.45 

98.41 

39.73 

39.85 

39.76 

39.56 

39.54 

39.65 

39.74 

39.55 

39.54 

39.88 

39.84 

39.86 

39.91 

39.94 

39.9 

39.92 

39.9 

39.92 


Upper 


39.49 


39.38 

39.01 

39.12 

39.04 

39.72 

39.05 

39.28 

39.26 

39.46 

39.63 

39.53 

39.3 

39.81 

39.09 

39.34 

39.31 

39.55 

39.62 

39.39 

39.38 

39.83 

39.63 

39.84 

39.26 

39.3 

39.25 

39.34 

39.36 


99.33 

99.64 

98.71 

98.96 

98.88 

98.7 

98.49 

99.13 

98.48 

98.69 

98.55 

98.69 

99.38 

99.19 

98.72 

99.33 

99.49 

99.25 


99.85 


98.31 

97.7 

98.22 

97.74 

98.24 

97.47 

97.92 

97.88 

97.79 

98.29 

98.01 

97.66 

98.26 

98.07 

98.11 

98 

98.27 

98.42 

98.21 

98.23 

98.39 

98.36 

98.45 

97.5 

98.32 

97.87 

98.08 

98.4 


Segment 
No. 


29 
31 
42 
41 
44 
45 

3 
33 

2 

4 
40 
39 
30 
20 

8 
28 
38 
24 


H  Fork 

Soion-ion 

39.41 

99.36 

39.52 

99.44 

22 

39.42 

99.31 

39.25 

99.31 

14 

39.45 

98.46 

39.24 

98.61 

21 

39.43 

98.71 

39.25 

98.9 

19 

39.46 

98.94 

39.54 

99.03 

27 

39.43 

99.32 

39.51 

99.36 

23 

39.44 

99.23 

39.25 

99.26 

15 

39.43 

99.18 

39.53 

99.22 

25 

39.43 

98.78 

39.27 

99 

18 

39.4 

98.8 

39.29 

98.89 

28 

39.4 

99.39 

39.25 

99.53 

13 

39.44 

99.01 

39.33 

99.07 

26 

39.43 

99.14 

39.27 

99.18 

16 

39.45 

98.83 

39.29 

99.07 

17 

39.42 

99.28 

39.29 

99.3 

24 

39.43 

98.54 

39.24 

98.76 

20 

39.41 

98.55 

39.32 

98.58 

29 

43 
58 
33 
57 
15 

2 
28 
55 
48 
35 
37 
52 
59 
47 
45 
46 
34 
24 
40 
41 
21 
20 
22 

7 
44 
56 
42 
38 
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Stream  segment  name 

HUC8 

• 

Latitude/longitude 

Segment 

Lower 

Lower 

Upper 

Upper 

Mortimer  Creek  

10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 

39.29 

39.46 

39.12 

39.22 

39.22 

39.43 

39.19 

39.2 

39.02 

39.36 

39.15 

39.15 

39.46 

39.45 

39.28 

97.8 

98.13 

97.71 

97.63 

97.63 

98.07 

98.04 

98.08 

97.6 

97.89 

97.94 

97.92 

98.21 

98.35 

97.79 

39.44 

39.59, 

39.22 

39.43 

39.42 

39.61 

39.2 

39.2 

39.18 

39.28 

39.27 

39.04 

39.39 

39.34 

39.41 

97.76 

98.17 

97.63 

97.6 

97.61 

9816 

98  08 

98  29 

97.52 

97.97 

97.98 

98.02 

98.27 

98.41 

97.72 

49 

Mulberrv  Creek     

36 

Pipe  Creek         

9 

Pipe  Creek  

Pipe  Creek,  West 

Plum  Creek  

10 
11 
13 

Rattlesnake  Creek   

31 

Rattlesnake  Creek     

32 

Sand  Creek  

4 

Second  Creek  

51 

Second  Creek    

54 

Spring  Creek  

Turkey  Creek  

53 
39 

Walnut  Creek  

26 

Yockey  Creek 

50 

Basin:  Upper  Arkansas 
SubtMsin:  Middle  Arkansas-Lake  McKlnney 

Great  Eastern  Ditch  

11030001                   37.98                101.19 

38.06 

100.99 

2 

SubtMsin:  Buckner 


Buckner  Creek,  South  Fork 

Duck  Creek  

Elm  Creek  

Rock  Creek  : 

Saw  Log  Creek  

Saw  Log  Creek  


11030006 
11030006 
11030006 
11030006 
11030006 
11030006 


37.95 

37.9 

37.9 

38.09 

38.13 

37.9 


100.2 
99.94 
99.88 
99.79 
99.69 
99.88 


37.84 

37.8 

37.75 

38 

37.9 

37.82 


100.28 

1001 

99.93 

99.89 

99.88 

100.21 


6 
8 
5 
9 
3 
4 


Subbasin: 

Lower  Walnut  Creek 

Alexander  Dry  Creek  

11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 

38.47 
38.44 
38.45 
38.46 
38.38 
38.45 
38.48 
38.47 
38.36 
38.38 
38  48 
38.45 
38.47 
38.47 
38.44 

99.58 
99.69 
98.96 
99.02 
98.73 
99.29 
99.14 
99.39 
98.67 
98.73 
99.14 
99.29 
99.39 
99.58 
99.69 

38.65 

38.62 

38.55 

38.4 

38.37 

38.38 

3857 

38  35 

38  38 

38  48 

38.45 

38.47 

38.47 

38.44 

38.41 

998 

99  95 
99  05 
99.17 
99.24 
99  4 
99  4' 
99  44 

98  73 

99  '4 
99.29 
99.39 
99.58 
99.69 
99.88 

7 

Bazine  Creek  

9 

Boot  Creek  

15 

Dry  Creek  

14 

Dry  Walnut  Creek  

13 

Otter  Creek  „ 

Sand  Creek  

12 
3 

Sandy  Creek     

11 

//ainut  Creek  

1 

Walnut  Creek    

2 

Walnut  Creek  

4 

Walnut  Creek  

5 

Walnut  Creek  

6 

Walnut  Creek  

8 

Walnut  Creek  

10 

Basm    Upper  Republican 
Subbasin    South  Fork  Republican 


Battle  Creek  

10250003 
10250003 
10250003 

39.65 
40.02 
39.75 

101.95 
101.53 
101.84 

39.59 
39.78 
39.66 

102.05 
101.58 
101.86 

71 

Big  Timber  Creek 

61 

Drury  Creek 

60 

Subbasin:  Beaver 


Beaver  Creek 


10250014 


40.01 


100.53 


39.82 


101.03 


Basin    Verdigris 
Subbasin    Upper  Verdtgns 


Bachelor  Creek  

11070101 
11070101 
11070101 
11070101 
11070101 
1.1070101 
11070101 
11070101 
11070101 
11070101 
11070101 

37.84 
37.91 
37.51 
37.84 
37.64 
37.68 
37.87 
37.44 
37.59 
37.86 
37.64 

96.1 

96.17 

95.67 

95.96 

95.75 

95.73 

95.94 

95.67 

95.71 

95.98 

95.75 

37.97 

37.97 

37.62 

37.91 

37.79 

37.8 

37.91 

37.59 

37.62 

37.99 

37.68 

96.33 

96.22 

95.53 

95.9 

95.59 

95.76 

95.88 

95.51 

95.62 

95.92 

95.6 

21 

Bernard  Creek „ 

Big  Cedar  Creek  •. 

24 
39 

Brazil  Creek  

31 

Buffalo  Creek  

2 

Buffalo  Creek,  West 

Cedar  Creek 

34 
32 

Chetopa  Creek 

22 

Crooked  Creek 

38 

Dry  Creek 

27 

Elder  Branch  

37 
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Stream  segment  name 


HUC8 


Latitude/longitude 


Lower 


Lower 


Upper 


Upper 


Segm 


ment 


Pancy  Creek 

Greenhall  Creek 

Hoiaerman  Creek 

Homer  Creek 

KeMy  Branch    

Kjntz  Branc'^i  

L  ttie  Sandy  CreeK  

Long  Creek  

Miller  Creek 

Moon  Branch 

Onion  Creek 

Rock  Creek  

Ross  Branc*"    

Sandy  CreeK  

Shaw  Creek  

Slate  Creek      

SnaKe  Creen    

Tate  Brancr  Creek  

Van  Horn  Cree«       

Verdigris  River   Bernard  Branch 
Verdigns  River   North  Branch  .... 
VerdigriE  River    Nont'   Branc  .... 

^atnut  Creek  

vVest  Creek  

Wolt  Creek  

Battle  Creek      „.. 

Burnt  CreeK       

Clear  Greet*       

Coon  Creek  

Coon  Creek ; 

Cram  Creek     

Honey  Creek    

Indian  Creek     

ivanpah  Creek 

Kitty  Creek  

Little  Indian  Creek 

L-ittle  Salt  Creek  

Oieson  Creek  

Otis  Creek        ,. 

Plum  Creek       

Rair>bow  Creek,  East 

Salt  Creek  

Salt  Creek  

Silver  CreeK     

Snake  CreeK    

Spnng  Creek    

Swing  CreeK    

Tadpole  Creek  

Watson  Branch  


11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 


37.8 

37.99 

38.12 

37.84 

38.15 

37.82 

37.68 

38.06 

37.81 

38.17 

38 

38.16 

37.69 

37.68 

38.18 

37.97 

37.62 

38.15 

38.06 

38.15 

38.15 

38.16 

37.79 

37.89 

36.19 


96.04 

96.02 

96.1 

96.1 

96.16 

96.07 

95.83 

96.05 

95.96 

96.19 

96.14 

9621 

95.88 

95.84 

96.28 

96.11 

95.76 

96.13 

96.05 

96.17 

96.17 

96.21 

95.99 

96.01 

96.31 


37.76 

38.04 

38.11 

37.99 

38.22 

37.76 

37.76 

38.14 

37.84 

38.25 

38.06 

38.29 

37.7 

37.9 

38.26 

38.06 

37.61 

38.21 

38.06 

38.09 

38.16 

38.09 

37.84 

38.1 

38.23 


96.07 

95.96 

96.2 

96.28 

96.17 

96.08 

95.8 

95.98 

95.87 

96.26 

96.21 

96.33 

96.01 

95.84 

96.37 

96.31 

95.87 

96.12 

96.13 

96.35 

96.21 

96.36 

96.1 

96.28 

96.4 


28 
26 
47 
20 
42 
29 
33 
45 
30 
43 
23 
14 
35 
4 
40 
25 
36 
44 
46 
16 
13 
15 
19 
17 
41 


Subbasin:  FaM 


11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 


37.» 

37.79 

37.5 

37.87 

37.56 

37.63 

37.72 

37.58 

37.9 

37.78 

37.54 

37.62 

37.95 

37.92 

37.61 

37.51 

37.61 

37.51 

37.59 

37.71 

37.81 

38.01 

37.7 

37.69 


96.51 

96.41 

95.83 

96.4 

95.94 

96.05 

962 

95.96 

96.45 

96.34 

96.07 

96.06 

96.39 

96.46 

96.2 

95.86 

96.04 

95.84 

95.96 

96.22 

96.29 

96.32 

96.27 

96.38 


38.02 

37.86 

37.52 

37.85 

37.51 

37.7 

37.75 

37.58 

37.88 

37.75 

37.49 

37.59 

38.02 

38.03 

37.66 

37.46 

37.65 

37.6 

37.64 

37.67 

37.7 

38.02 

37.74 

37.76 


96.54 

96.47 

95.74 

96.46 

96 

96.03 

96.33 

96.17 

96  58 

96.4 

96.1 

96.12 

96.44 

96.46 

96.27 

95.96 

96.27 

95.87 

95.96 

96.24 

96.51 

96.31 

96.38 

96.4 


18 
24 
37 
25 
36 
32 
26 
15 
19 
27 
34 
35 
21 
20 
30 
17 
14 
38 
33 
31 
12 


29 
23 


Subtjasin:  MidcJie  Verdigris 


Big  Creek          

11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 

36.98 

37.05 

37.07 

37.29 

37.06 

37.06 

37.07 

37.2 

37.39 

37.08 

37.17 

36.99 

37.11 

37.34 

37.04 

37.12 

37.21 

95.35 
95.71 
95.74 
95.66 
95.59 
95.72 
95.51 
95.63 
95.66 
95.75 
95.45 
95.59 
95.59 
95.68 
95.58 
95.46 
95.67 

37.03 

37.1 

37.11 

37.36 

37.15 

37 

37.05 

37.44 

37.45 

37 

37.23 

37.18 

37.2 

37.36 

37.29 

37.15 

37.16 

95.31 

95.69 

95.72 

95.6 

95.5 

95.78 

95.36 

95.5 

95.51 

95.8 

95.44 

95.9 

95.51 

95.62 

95.39 

95.33 

95.74 

21 

Biscuit  Creek 

S3 

Blufl  Run  

54 

Choteau  Creek 

Claymore  Creek  

63 
50 

Deadman  Creek 

Deer  Creek  

57 
51 

Drum  Creek 

Drv  Creek  

34 
37 

Fawn  Creek 

56 

Mud  Creek 

59 

Onion  Creek 

39 

Potato  Creek 

31 

Pnor  Creek  

62 

PumpKin  Creek  

Ricniand  Creek  

28 
49 

Rock  Creek  

58 

4125b 
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Stream  segment  name 


Rock  Creek  

Snow  Creek  

Spnng  Creek  

Sycamore  Creek  

Wildcat  Creek 

Bachelor  Creek  

Bloody  Run  

Bull  Creek  

Card  Creek 

Chetopa  Creek 

Clear  Creek" 

Clear  Creek 

Coffey  Branch  

Duck  Creek  

Elk  River,  Mound  Branch 
Elk  River,  Soutti  Branch 
Elk  River,  Rowe  Branch  . 

Elm  Branch  

Hrckory  Creek  

Hitchen  Creek  

Hitchen  Creek,  East 

Little  Duck  Creek  

Little  Hitchen  Creek  

Painterhood  Creek  

Painterhood  Creek,  East 

Pan  Creek  

Pawpaw  Creek 

Racket  Creek  

Rock  Creek  , 

Salt  Creek  

Salt  Creek,  South 

Skull  Creek 

Snake  Creek  

Sycamore  Creek  

Wildcat  Creek 

Bachefor  Creek  

Bee  Creek  , 

Califomia  Creek  

Caney  Creek  

Caney  River,  East  Fork  . 

Caney  Creek,  North  , 

Cedar  Creek 

Cedar  Creek 

Cheyenne  Creek  

Coon  Creek , 

Corum  Creek 

Cotton  Creek 

Cotton  Creek,  North  Fork 

Dry  Creek  

Fly  Creek 

Illinois  Creek  

Jim  Creek 

Lake  Creek 

Otter  Creek  

Pool  Creek  

Possum  Trot  Creek 

Rock  Creek  

Spring  Creek  

Spring  Creek  

Squaw  Creek  

Sycamore  Creek  

Turkey  Creek  

Union  Creek  

Wolf  Creek  

Wolf  Creek  


HUC8 


11070103 
11070103 
11070103 
11070103 
11070103 


Latitude/longitude 


Lower 


37.38 

36.96 

37.1 

37.03 

37.27 


Lower 


Subbasin:  Elk 


11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 


37.31 

37.34 

37.47 

37.25 

37.23 

37.36 

37.49 

37.27 

37.3 

37.42 

37.51 

37.55 

37.37 

37.35 

37.38 

37.45 

37.32 

37.42 

37.38 

37.43 

37.3 

37.45 

37.28 

37.45 

37.27 

37.3 

37.42 

37.47 

37.28 

37.37 


Subbasin:  Caney 


11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 


37.2 

37.05 

37.17 

37.11 

37.36 

37.11 

37.08 

36.99 

37.02 

36.99 

37.34 

37.07 

36.98 

37.05 

37.15 

37.11 

37.21 

37.03 

37.09 

37.15 

37.03 

37.04 

37.17 

37.27 

37.24 

37.02 

37.21 

37.2 

37.11 

37.26 


95.52 
95.53 
95.76 
95.65 
95.44 


Upper 


95.97 
96.01 
96.34 
95.85 
95.81 
96.15 

9O.0D 

96.01 

95.92 

96.22 

96.4 

96.44 

95.87 

96.02 

96.06 

96.15 

95.89 

96.15 

96.04 

96.05 

96.08 

96.23 

95.78 

96.27 

95.92 

96.09 

96.36 

96.25 

95.74 

96.17 


96.15 
95.97 
95.99 
96.05 
96.47 
96.05 
96.47 
96.24 
95.95 
96.23 
96.45 
95.95 
95.88 
96.44 
96.11 
95.95 
96.56 
95.96 
96.11 
96.27 
96.41 
96.43 
96.27 
96.46 
96.46 
96.35 
96.18 
96.49 
96.15 
96.46 


37.38 

37.03 

37.06 

37.1 

37.3 


Upper 


37.39 

37.34 

37.44 

37.21 

37.21 

37.31 

37.49 

37.24 

37.46 

37.43 

37.54 

37.58 

37.42 

37.44 

37.52 

37.5 

37.37 

37.46 

37.52 

37.5 

37.34 

37.61 

37.35 

37.6 

37.31 

37.31 

37.4 

37.56 

37.42 

37.38 


37.27 

37.23 

37.22 

37.33 

37.45 

37.32 

37.15 

37,12 

37.13 

37,04 

37.41 

37.12 

37.01 

37.11 

37.23 

37.2 

37.24 

37.03 

37.06 

37.18 

36.99 

37.05 

37.3 

37.35 

37.27 

37,14 

37.23 

37.29 

37,18 

37.37 


95.47 
95.34 
95.82 
95.68 
95.42 


95.94 

96.07 

96.41 

95.94 

95.85 

96.21 

96.47 

96.07 

95.95 

96.41 

96.5 

96.41 

95.83 

95.98 

96.15 

96.11 

95.93 

96.11 

96.04 

95.98 

96.1 

96.31 

95.78 

96.34 

96.19 

96.17 

96.38 

96.25 

95.8 

96.38 


96.11 

96 

96.04 

96.37 

96.42 

96.26 

96.61 

96.29 

95.87 

96.19 

96.41 

95.89 

95.87 

96.44 

96.06 

95.93 

96.61 

96.05 

96.17 

96  36 

96.46 

96.66 

96.28 

96.53 

96.42 

96.34 

96,24 

96.53 

96.18 

96.38 


Segment 
No. 


61 
25 
55 
52 
60 


25 
26 
33 
19 
18 
30 
32 
20 

3 
15 
38 
39 
23 
28 

7 
35 
24 
37 

5 
36 
27 
11 
21 
13 
17 
29 
31 
34 
22 
16 


47 
9 
48 
12 
52 
11 
30 
32 
40 
36 
51 
38 
37 
29 
46 
39 
49 
34 
33 
43 
74 
28 
44 
53 
42 
31 
45 
41 
35 
50 
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Stream  segment  name 


HUC8 


Latitude/longitude 


Lower 


Lower 


Upper 


Upper 


Segment 

No 


Basin:  Walnut 
Subbasin:  Upper  Walnut  River 


Badger  Creek 

Bemis  Creek  

Coke  Creek  

Constant  Creek 

Dry  Creek 

Dry  Creek  

Durechen  Creek 

Elm  Creek  

Fourmile  Creek" 

Gilmore  Branch  

Gypsum  Creek 

Henry  Creek  , 

Lower  Branch 

Prairie  Creek  , 

Rock  Creek  

Sand  Creek  

Satchel  Creek  

School  Branch , 

Sutton  Creek  

Walnut  Creek  

Whitewater  Creek  

Whitewater  Creek.  East  Branch 
Whitewater  River,  East  Branch  . 
Whitewater  River,  West  Branch 
Whitewater  River,  West  Branch 

Wildcat  Creek 

Wildcat  Creek,  West  


11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 


37.74 

37.85 

37.94 

37.8 

37.67 

37.93 

37.92 

37.68 

37.89 

37.95 

37.93 

37.99 

37.85 

37.84 

37.85 

37.9 

37.88 

38.01 

37.75 

38.03 

37.83 

37.97 

37.98 

37.81 

37.85 

37.85 

37.93 


97.01 

96.73 

96.79 

96.86 

97 

97.04 

96.75 

96.99 

97.05 

96.79 

97.15 

97.03 

96.72 

97.11 

97.04 

97.19 

96.75 

96.72 

96.88 

97.2 

97.1 

97.16 

97.02 

97.02 

97.12 

97.12 

97.22 


37.77 

37.89 

38.08 

37.84 

37.77 

38.04 

38.01 

37.79 

37.99 

37.98 

38.01 

38.11 

37.83 

37.86 

37.93 

37.91 

37.91 

38.08 

37.82 

38.06 

37.81 

38.1 

38.1 

37.85 

38.12 

38 

37.98 


97.08 

96.59 

96.75 

96  92 

97.22 

97.13 

96.56 

96.95 

96.91 

96.82 

97.25 

97.11 

96.57 

97.24 

96.94 

97.25 

96.58 

96.71 

96.93 

97.26 

97.23 

97.19 

96.9 

97.12 

97.24 

97.26 

97.26 


36 
8 

•15 
41 
27 
32 
12 
43 
20 
39 
30 
33 
42 
35 
37 
29 
10 
45 
40 
44 
34 
31 
22 
24 
25 
26 
28 


Subbasin: 

Lower  Walnut  River 

Black  Crook  Creek 

11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 

37.22 

37.3 

37.48 

37.31 

37.47 

37.24 

37.34 

37.45 

37.31 

37.61 

37.62 

37.35 

37.45 

37.62 

37.43 

37.16 

37.39 

37.51 

37.4 

37.66 

37.44 

37.37 

37.49 

96.98 

96.96 

96.9 

97.04 

96.94 

97 

96.94 

97.04 

97.03 

96.91 

96.69 

97.04 

96.81 

96.73 

97.04 

96.95 

96.89 

96.79 

97.01 

97.15 

96.98 

97.05 

96.92 

37.27 

37.33 

37.54 

37.37 

37.45 

37.34 

37.47 

37.63 

37.36 

37.66 

37.67 

37.4 

37.46 

37.59 

37.57 

37.21 

37.43 

37.56 

37.41 

37.7 

37.43 

37.43 

37.55 

96.93 
96.81 
96.83 
97.09 
96.88 
96.94 
96  73 
97.16 
96.97 
96.52 
96.62 
96.95 
96.72 
96.64 
97.19 
97.03 
96.77 
96.61 
96.96 
97.21 
96.92 
97.12 
96.87 

18 

Cedar  Creek 

Chigger  Creek 

Crooked  Creek 

19 
21 
31 

Durham  Creek 

23 

Dutch  Creek  

2 

Dutch  Creek     

4 

Eightmile  Creek 

30 

Foos  Creek      

26 

Hickory  Creek  

12 

Honey  Creek „ 

Little  Dutch  Creek    

33 
27 

Lower  Dutch  Creek  

20 

Plum  Creek  : 

Polecat  Creek    

36 
17 

Posey  Creek  

Richland  Creek  

37 
25 

Rock  Creek  North  Branch 

35 

Sanford  Creek 

29 

Spring  Branch  _ 

Stalter  Branch  

Stewart  Creek  

32 
24 
28 

Swisher  Branch        

22 

Total  =  1292 

Lake  name 


County 


Watertxxjy  No. 


Basin:  Cimarron 
SuDDasin   upper  Cimarron  (HUC  11040002) 

Moss  Lake  East  

Moss  Lake  West 

SuDbasin    North  ForK  Ci'-.a-'c     ►^uC  11040003) 
Frazler  Lake  


Morton 
Morton 

Grant  . 


LI 
L3 


L4 
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Lake  name 

County 

Waterbody  No. 

Subbasin 

North  Fork  Cimarron  (HUC  1 1 040003) 

Russell  Lake  

Stevens 

L5 

Subbasin: 

Upper  Cimarron-Bluff  (HUC  11 040008) 

Clark  State  Fishing  Lake 

Clark 

L8 

Saint  Jacob's  Well  

Cla* 

L7 

Basin-  Kansas/Lower  Republican 
Subbasin:  Middle  Republican  sHUC  10250016) 


Lake  Jewell 


Jewell 


LI  4 


Subbasin:  Lower  RepuDUcan  iHUC  10250017) 


Belleville  City  Lake 
Wakefield  Lake  


Republic 
Clay 


L16 
L19 


Subbasin:  Upp*-'  Kansas  (HUC  10270101) 

Ogden  City  Lake  

Riley  

Riley 

L20 

Rocky  Ford  Fishing  Lake 

L21 

Subbasin:  MWdte  Kansas  (HUC  10270102) 


Alma  City  Reservoir  

Cedar  Crest  Pond  

Central  Park  Lake  

Gage  Park  Lake 

Jeffrey  Energy  Center  Lakes  

Wamego  City  Lake  

^illsbury  Crossing  Fishing  Lake  „ 

Pottawatomie  State  Fishing  Lake  #1  . 
Pottawatomie  State  Fishing  Lake  #2  . 
Shawnee  County  State  Rshir^g  Lake 


Wabaunsee  ... 

Shawnee  

Shawnee  

Shawnee  

Pottawatomie 
Pottawatomie 

Riley  

Pottawatomie 
Pottawatomie 
Shawnee 


Subbasin:  Delaware  mUC  102701031 


Atchison  County  Park  Lake 

Elk  Horn  Lake  

Little  Lake 

Nebo  Watershed  Late  


Atchison 
Jackson  . 
Brown  .... 
Jackson  . 


Subbasin:  Lowsr  Kansas  (HUC  10270104) 


Carbondale  West  Lake  

Douglas  County  State  Lake 

_eavenwonh  County  State  Fishing  Lake 

-enexa  Lake  

Mahatlie  Farmstead  Pond  

\onh  Park  Lake  , 

Oierson  ParK  Lake  

°otter s  LaKe        

Strowbnaqe  Reser'iOir  

Sunflower  ParK  Lane  , 

Waterworks  Lakes  „ 


Osage  

Douglas 

Leavenworth 

viohnson  

Johnson   

Wyandotte  .... 
Wyandotte 

Douglas  

Osage  


Johnson 
Johnson 


Suooasi's    ^ower  8ig  Brue  (HUG  10270205) 


Lake  Idlewild 


Marshall 


Subbasin:  Lower  Little  Blue  (HUC  10270207) 


Washington  County  State  Fishing  Lake 


Washington 


Basin:  Lower  Arkansas 
Sut>basin:  Rattlesnake  (HUC  1103OOO9I 


Ktowa  County  State  Fishing  Lake 


Kiowa 


SuDoas.n:  Cow  (HUC  11030011) 


Dillon  Park  Lakes  #1 
Dillon  Park  Lake  #2  . 


Reno 
Reno 


L23 
124 
L25 
L28 
L29 
L40 
L33 
L34 
L3& 
L36 


L41 
L42 
L43 
L46 


L48 
L50 
L53 
L54 
L56 
L58 
L61 
L62 
L63 
L64 
L65 


L67 


L68 


L71 


L76 
L77 
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Lake  name 


County 


Watertxxly  No. 


Sterling  City  Lake 


Rice 


Subbasin:  Lmie  Arnansas  (HUC  11030012) 


L78 


Mingenback  Lake  

Newton  City  Park  Lake 


McPherson 
Harvey 


Subbasin:  Middle  Arkansas  Sote  (HUC  11030013) 


Belaire  Lake  

Buffalo  Park  Lake  .. 

Emery  Park  

Harrison  Park  Lake 

Horseshoe  Lake  

Kid's  Pond 

Moss  Lake 

Riggs  Park  Lake  .... 

Vic's  Lake 

Windmill  Lake 


Sedgwick . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
Sedgwick  . 
SedgwicK 


Subbasin:  South  Fork  Nmoescan  (HUC  11030015) 


L82 
L83 


L84 
L86 
L90 
L91 
L92 
L93 
L94 
L95 
L96 
L98 


Kingman  County  State  Fishing  L^ke 
Lemon  Park  l^ke 


Kingman 
Pratt  


L101 
L103 


Subbasin   Kaw  Lake  (HUC  11060001) 


Cowley  County  State  Fishing  Lake 


Cowley 


LI  07 


SubOasin    Medicine  Lodge  iHUC  " '  DecC'f 


Barter  County  State  Fishing  Lake  I  Barber 


Subbasin:  Lower  Salt  Fork  Arkansas  (HUC  1 '  0600C  i) 


LI  08 


Hargis  Lake 


Barber 


Basin:  Marais  Des  Cygnes 
Subbasin:  Upper  Marais  Des  Cygnes    huC  10290101) 


Allen/Admire  City  Lake  

Cedar  Creek  Lake 

Crystal  Lake  

Lebo  City  Lake  

Lebo  City  Pari<  Lake  

Lyon  County  State  Fishing  Lake  .. 

Osage  City  Reservoir 

Osage  County  State  Fishing  Lake 
Waterworks  Impoundment  


Lyon  

Anderson 
Anderson 

Coffey 

Coffey 

Lyon  


Osage  .... 
Anderson 


LI  09 


L115 
L1 16 
L1 17 
L121 
L121 
LI  24 
L126 
LI  27 
LI  32 


Subbasin:  Lower  Marais  Des  Cygnes  (HUC  10290102) 


Edgerton  City  Ijike  

Edgerton  South  Ijke  

L^ke  Lacygne 

Louisburg  State  Fishing  Lake  

Miami  County  State  Fishing  Lake 

Paola  City  Lake  

Pleasanton  Lake  #1  

Pleasanton  Lake  #2  

Spring  Hill  City  Lake  


Johnson 
Johnson 

Linn  

Miami  ... 
Miami  .... 
Miami  ... 

Linn  

Unn  

Johnson 


Subbasin:  Little  Osage  (HUC  10290103) 


LI  33 
LI  34 
L136 
L139 
L141 
L144 
L146 
L147 
L149 


Blue  Mound  City  l^ke 


Unn 


Subbasin:  Marmaton  (,HUC  10290104) 


L150 


Bourt)on  County  State  Fishing  l.ake 

Bronson  City  Lake  

Gunn  Park  Lake,  East  

Gunn  Park  Lake,  West  

Mulbeny  City  Park  

Rock  Creek  Lake  


Bourtxm 
Bourbon 
Bourbon 
Bourbon 
Crawford 
Bourtjon 


L152 
L153 
L155 
L156 
LI  59 
L160 


4i2b(i 
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Lake  name 


County 


Basin:  Missouri 
Subbasin:  Tarlcio-Wolf  (HUC  10240005) 


Subbasin:  Independence-Sugar  (HUC  10240011) 


Atchison  City  Lakes  

Atchison  County  State  Fishing  Lake 

Big  Eleven  Lake  

Doniphan  Fair  Association  1^1(8 

Jerrys  Lake  

Lansing  City  Lake  

South  Park  Lake  


Atchison  

Atchison  

Wyandotte  ... 

Doniphan 

Leavenworth 
Leavenworth 
Leavenworth 


Subbasin:  Lower  Missouri-Crooked  (HUC  10300101) 


Prairie  View  Park  

Soutti  Park  Lake  

Stanley  Rural  Water  District  Lake  #2 
Stohl  Park  Lake  


Johnson 
Johnson' , 
Johnson  . 
Johnson  . 


Basin:  Neosho 
Subbasin:  Upper  Cottonwood  (HUC  11070202) 


Hillsboro  City  Pond 


Marion 


SubtMSin:  Lower  Cottc 


>oc  .HUC  '-0"020.. 


Peter  Pan  Pond 


Lyon 


Subbasin:  Upper  Neosho  (HUC  11070204) 


Chanute  City  (Santa  Fe)  Lake 

Circle  Lake  

Leonard's  Lake  

Neosho  Falls  City  Lake 

New  Strawn  Part<  


Neosho  ... 
Woodson 
Woodson 
Woodson 
Coffey 


Subbasin:  Middle  Neosho  (HUC  11070205) 


Altamont  City  Lake  #1   ! 

Bartlett  City  Lake  

Harmon  Wildlife  Area  Lakes  

Mined  Land  Wildlife  Area  Lakes  

Neosho  County  State  Fishing  Lake 
Timber  Lake  


Latjette  ..., 
Lakjette  ..., 
Labette  ... 
Cherokee 
Neosho  .... 
Neosho  .... 


Subbasin:  Spring  (HUC  11070207) 


Empire  Lake  

Frontenac  City  Park  

Mined  Land  Wildlife  Area  Lakes 

Pittsburg  College  Lake 

Playters  Lake  


Cherokee 
Crawford 
Crawford 
Crawford  . 
Crawford 


Basin:  Smoky  Hill/Saline 
Subbasin:  North  Fork  Smoky  Hill  (HUC  10260002) 


Smoky  Hill  Garden  Lake Sherman 


Subbasin:  Upper  Smoky  Hill  iHuc  '0260003) 


Logan  County  State  Fishing  Lake 


Logan 


Subbasin:  Middle  Smoky  Hill  (HUC  10260006) 


Fossil  Lake 


WatertKXty  No. 


Brown  County  State  Fishing  Lake  

Brown  

Brown  

L161 

Hiawatha  City  Lake  

1  1R9 

Subbasin:  South  Fork  Big  Nemaha  (HUC  10240007) 

Pony  Creek  Lake  

Nemaha  

Nemaha  

L163 

Sabetha  City  Lake 

LI  64 

LI  65 
LI  66 
LI  67 
L168 
L169 
LI  70 
L171 


LI  75 
L176 
LI  77 
L70 


L184 


L192 


L193 

L45 

L72 

L208 

L197 


L201 
L204 
L205 
L206 
L207 
L211 


L212 
L213 
L214 
L215 
L216 


L217 


L22 


Russell  L222 
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Lake  name 


County 


WatertxxJy  No. 


Subbasin:  Big  (HUC  10260007) 


Big  Creek  Oxbow 
Ellis  City  Lake  


Ellis 
Ellis 


L224 
L225 


Subbasin.  Lower  Smoky  Hill  (HUC  10260008) 


Geary  County  State  Fishing  Lake  

Herlngton  City  Park  Lake 

Herington  Reservoir 

Lakewood  Park  Lake  

McPherson  County  State  Fishing  Lake 
Rimrock  L^ke  


Geary  

Dickinson  .. 
Dickinson  .. 

Saline  

McPherson 
Geary  


L226 
L228 
L229 
L230 
L231 
L218 


Subbasin:  Upoer  Saline  (HUC  10260009) 


Plainville  Township  Lake 


Rooks L233 


Subbasin:  Lower  Saline  (HUC  10260010) 


Lucus  City  Lake  

Saline  County  State  Fishing  Lake 


Russell 
Saline  ., 


Basin:  Solomon 

Subbasin   Lower  North  Fork  Solomon  (HUC  10260012) 


Francis  Wachs  Wildlife  Area  Lakes 


Smith 


Subbasin:  Upper  South  Fork  Solomon  (HUC  10260013) 


L235 
L236 


L241 


Antelope  Lake  

Sheridan  County  State  Fishing  Lake 


Graham  . 

Sheridan 

SuDbasin    Lower  Sojtn  ForK  So  oinon  (HUC  10260014) 


L242 
L243 


Rooks  County  State  Fishing  Lake  Rooks 


L246 


Subbasin:  Solomon  River  (HUC  10260015) 


Jewell  County  State  Fishing  Lake  . 
Ottawa  County  State  Fishing  Lake 


Jewell  . 
Ottawa 


Basin:  Upper  Arkansas 
Subbasin:  Middle  Arkansas-Lake  McKinney  (HUC  11030001) 


L237 
L248 


Lake  McKinney 


Keamy 


L251 


SuDDasm    Arkansas  Doage  C  %    ^uC  11030003) 


Lake  Charles 


Ford 


L252 


Subbasin:  Pawnee  (HUC  11030005) 


Concannon  State  Hshing  Lake  

Finney  County  Game  Refuge  Lakes 


Subbasin:  Buckner  (HUC  11030006) 


Finney 
Finney 


Ford  County  Lake  

l-iain  State  Fishing  Lake 


F^ord 
Ford 


SuDbasin.  upper  Walnut  Creek  (HUC  11030007) 


L253 
L254 


L256 
L257 


Goodman  State  Fishing  Lake 


Ness 


Basin-  Upper  Republican 

Subbasin    South  Fork  RepuD^'can  (HUC  10250003) 


L259 


SubDasiH 

Lowe'  vVainu' 

C'ee«    Hjc  11030008) 

Barton  Lake                

Barton  

Barton  

Barton  

L260 

Memonal  Park  l_ake 

L261 

Stone  Lake    

L262 

Saint  Francis  Wildlife  Area  Lakes 


Subbasin   South  Fork  Beaver  (HUC  10250012) 


Cheyenne I  L263 


Atwood  Township  Lake 


Rawlins  ., I  L264 
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Lake  name 

County 

Watertxxjy  No. 

Subbasin:  Prairie  Dog  (HUG  10250015) 

Colby  City  Pond  

Thomas 

L26fi 

Basin:  Verdigris 
Subbasin:  Upper  Verdigris  (HUG  11070101) 

New  Yates  Center  Reservoir  

W(X)dson 

Wilson  

Neosho  

Wilson  

Woodson 

L2fi9 

Quarry  Lake  

L270 
L271 
L274 

Thayer  New  City  Lake  

Wilson  County  State  Fishing  Lake  

Woodson  County  State  Fishing  Lake  

L975 

Subbasin:  IMiddie  Verdigris  (HUG  11070103) 

[ji  Claire  Lake 

Montgomery  

Montgomery  

Montgomery  

1  Pft1 

Montgomery  County  State  Fishing  Lake  

Pfister  Park  Lakes 

L282 
L2a3 

Subbasin:  Elk  (HUG  11070104) 

Moline  City  Lake  #2  

Ell< 

Eli< 

L285 
L288 

Polk  Daniels  (Elk)  State  Fishing  Lake  

Caney  City  Lake  

Chautauqua  

Chautauqua  

L2ftQ 

Sedan  City  Lake,  North  

L290 



Basin:  Walnut 
Subbasin:  Lower  Walnut  River  (HUC  11030018) 

Butler  County  State  Rshing  Lake 

Butler 

Cowley  „ 

L297 

Winfield  Park  Lagoon 

L9<M 

Total  =  164 

(FR  Doc.  0< 

BILUNG  COD 


(i)  Water  quality  standard  variances. 
(1)  The  Regional  Administrator,  EPA 
Region  7,  is  authorized  to  grant 
variances  from  the  water  quality 
standards  in  paragraphs  (f)  and  (g)  of 
this  section  where  the  requirements  of 
this  paragraph  (h)  are  met.  A  water 
quality  standard  variance  applies  only 
to  the  permittee  requesting  the  variance 
and  only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endangered  species 
listed  imder  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  such  species' 
critical  habitat. 

(3)  Subject  to  paragraph  (b)(2)  of  this 
section,  a  water  quality  standards 
variance  may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 


water  quality  standard  is  not  feasible 
because: 

(i)  Natiu-ally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use;  or 

(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  the  attainment  of  the  use,  imless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  conservation  requirements 
to  enable  uses  to  be  met;  or 

(iii)  Hiunan  caused  conditions  or 
soiuces  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or 

(iv)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use,  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  or 

(v)  Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses;  or 


(vi)  Controls  more  stringent  than 
those  required  by  sections  301(b)  and 
306  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  applicant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  of  EPA  Region  7.  The 
application  shall  include  all  relevant 
information  showing  that  the 
requirements  for  a  variance  have  been 
satisfied.  The  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  imattainable  for 
one  of  the  reasons  specified  in 
paragraph  (i)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
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permit  modification  provisions  of 
Kan?<'>-'  NPDES  program. 

':■    \  \  anance  may  not  exceed  3  years 
or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
r^'newed  if  the  applicant  reapplies  and 
demtjnstrates  that  the  use  in  question  is 
'^tiU  not  attainable.  Renewal  of  the 
V  ariance  may  be  denied  if  the  applicant 
iid  not  comply  with  the  conditions  of 
'he  original  variance,  or  otherwise  does 
not  meet  i}u^  n^q  u  i  rements  of  this 
section 

[FR  Doc.  00-15914  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Paris  8,  44.  and  52 
[FAR  Case  1999-017] 
flIN  9000-AI82 

Federal  Acquisition  Regulation  JWOD 
Subcontract  Preference  Under  Service 
Contracts 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTIO**:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  changes  relating  to 
preferences  for  award  of  subcontracts 
under  service  contracts  to  nonprofit 
workshops  designated  by  the  Committee 
for  Piuchase  From  People  Who  Are 
Blind  or  Severely  Disabled  (Javits- 
VVagner-O'Day  (JWOD)  (41  U.S.C.  48)). 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  1,  2000.  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to;  General  Services  Administration, 
FAR  Secretariat  (MVR).  1800  F  Street. 
NW,  Room  4035.  ATTN:  Laurie  Duarte. 
Washington.  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.1999-017@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  1999-017  in  all 
correspondeno'  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
F,\R  Secretariat.  Room  4035,  GS 
Building.  Washington,  DC,  20405.  at 
(202)  501^755  tor  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mrs.  Linda  Nelson,  Procurement 
Analyst,  at  (202)  501-1900.  Please  cite 
FAR  case  1999-01'' 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  amends — 
•  FAR  Part  8  to  extend  the  priority  for 
award  of  service  contracts  that  will 
satisfy  agency  requirements  that  are 
available  from  the  Conunittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  to  subcontracts 


when  contractors  piu'chase  the  services 
for  Government  use; 

•  FAR  part  44  to  add  purchase  fi-om 
nonprofit  workshops  designated  by  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled  to 
the  list  of  items  a  contracting  officer 
must  consider  when  reviewing  a 
subcontract  that  is  subject  to  the 
procedures  at  FAR  Subpart  44.2. 
Consent  to  Subcontracts;  and 

•  The  clause  at  FAR  52.208-9, 
Contractor  Use  of  Mandatory  Sources  of 
Supply,  to  inform  offerors  and 
contractors  that  certain  services  to  be 
provided  for  use  by  the  Government  are 
required  by  law  to  be  obtained  from  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled. 

These  amendments  implement 
changes  in  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  regulations  (41  CFR  51-5.5(e)). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B   Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because  the 
rule  contains  a  priority  for  subcontracts 
under  services  contracts  with  nonprofit 
workshops  designated  by  the  Committee 
for  Pim:hase  From  People  Who  Are 
Blind  or  Severely  Disabled. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  The  analysis  is 
summarized  as  follows: 

The  rule  implements  41  CFR  51-5.5(e) 
relating  to  preferences  for  award  of 
subcontracts  under  service  contracts  to 
nonprofit  workshops  designated  by  the 
Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled  (Javits- 
Wagner-O'Day  Act  (JWOD)  (41  U.S.C.  48)). 
The  proposed  rule  will  apply  to  all  large  and 
small  entities  that  seek  award  of  a 
subcontract  under  a  Government  services 
contract.  Although  awards  of  subcontracts  to 
certain  small  entities  may  decrease  as  a  result 
of  the  rule,  the  decrease  will  be  offset  by  an 
increase  in  awards  to  nonprofit  workshops. 
Nonprofit  workshops  meet  the  size  standards 
for  most  acquisitions.  Therefore,  we  do  not 
expect  the  total  number  of  subcontract 
awards  to  small  entities  to  change  as  a  result 
of  this  rule. 

A  copy  of  the  IRFA  may  be  obtained 
irom  the  FAR  Secretariat.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 


parts  8,  44,  and  52  in  accordance  with 
5  U.S.C.  610.  Comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C  601,  et  seq.  (FAR  case  1999-017), 
in  correspondence 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  8.  44, 
and  52 

Government  procurement. 

Dated:  June  21,  2000. 
Edward  C.  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  8,  44,  and  52 
be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8,  44,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Amend  section  8.001  by  revising 
paragraph  (c)  to  read  as  follows: 

8.001     Priorities  for  use  of  Government 
supply  sources. 
*****  * 

(c)  The  statutory  obligation  for 
Government  agencies  to  satisfy  their 
requirements  for  supplies  or  services 
available  from  the  Committee  for 
Piuchase  From  People  Who  -Are  Blind 
or  Severely  Disabled  also  applies  when 
contractors  purchase  the  supplies  or 
services  for  Government  use. 

3.  Revise  section  8.003  to  read  as 
follows: 

8.003    Contract  clause. 

Insert  the  clause  at  52.208-9, 
Contractor  Use  of  Mandatorv 

Sources  of  Supply  and  Services,  in 
solicitations  and  contracts  that  require  a 
contractor  to  provide  supplies  or 
services  for  Government  use  that  are 
available  from  the  Committee  for 
Pxirchase  From  People  Who  ,\re  Blind 
or  Severely  Disabled  The  contracting 
officer  must  identify  in  the  contract 
schedule  the  supplies  or  services  that 
must  be  purchased  from  a  mandatory 
soiu'ce  and  the  specific  source. 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

4.  In  section  44.202-2,  amend  the 
introductory  text  of  paragraph  (a)  by 
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removing  "shall"  and  adding  "must"  in 
its  place;  and  revising  paragraph  (a)(4) 
to  read  as  follows: 

44.202-2     Considerations. 

(a)  *  *  * 

(4)  Has  the  contractor  complied  with 
the  prime  contract  requirements 
regarding — 

(i)  Small  business  subcontracting, 
including,  if  applicable,  its  plan  for 
subcontracting  with  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  (see  part  19);  and 

(ii)  Purchase  from  nonprofit  agencies 
designated  by  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  (Javits-Wagner- 
O'Day  Act  (JWOD)  (41  U.S.C.  48))  (see 
parts)? 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  In  section  52.208-9,  revise  the 
section  and  clause  headings,  paragraphs 
(a)  and  (b),  and  the  second  sentence  in 
paragraph  (c)  to  read  as  follows: 

52.208-9     Contractor  Use  of  Mandatory 
Sources  of  Supply  or  Services. 
***** 

Contractor  L'se  of  Mandatory  Sources  ef 
Supply  or  Services  (Date) 

(a)  Certain  supplies  or  services  to  be 
provided  under  this  contract  for  use  by  the 
Government  are  required  by  law  to  be 
obtained  from  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  (the  Committee)  under  the  Javits- 
Wagner-O'Day  Act  (fWOD)  (41  U.S.C.  48). 
Additionally,  certain  of  these  supplies  are 
available  from  the  Defense  Logistics  Agency 
(DLA),  the  General  Services  Administration 
(GSA),  or  the  Department  of  Veterans  Affairs 
(VA).  The  Contractor  shall  obtain  mandatory 
supplies  or  services  to  be  provided  for 
Government  use  under  this  contract  from  the 
specific  sources  indicated  in  the  contract 
schedule. 

(b)  The  Contractor  shall  immediately  notify 
the  Contracting  Officer  if  a  mandatory  source 
is  unable  to  provide  the  supplies  or  services 
by  the  time  required,  or  if  the  quality  of 
supplies  or  services  provided  by  the 
mandatory  source  is  unsatisfactory.  The 
Contractor  shall  not  purchase  the  supplies  or 
services  from  other  sources  until  the 
Contracting  Officer  has  notified  the 
Contractor  that  the  Committee  or  a  fWOD 
central  nonprofit  agency  has  authorized 
purchase  from  other  sources. 

(c)  *  *  *  For  mandatory  supplies  or 
services  that  are  not  available  from  DLA/ 
GSA/VA,  price  and  delivery  information  is 
available  from  the  appropriate  central 
nonprofit  agency.  *  *  * 
***** 

(End  of  clause) 

[FR  Doc.  00-16454  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Part  15 
[FAR  Case  2000-300] 
PWN9006-At83 

Federal  Acquisition  ReguiatK>n   "^i 
in  Negotiations  Act  Threshold 


uth 


AGEf'K;i€S:  Department  ot  Defense  (DoD), 
CtMierdi  Services  Adniiuistration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  IDefense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  the  requirements  of  10 
U.S.C.  2306a(a)(7)  and  41  U.S.C. 
254b(a)(7).  These  statutes  require  review 
of  the  Truth  in  Negotiations  Act 
threshold  every  5  years,  starting  October 
1, 1995. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  1,  2000,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
farcase.2000-30O@gsa.gov 

Please  submit  comments  only  and  cite 
FAR  case  2000-300  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jeremy  Olson,  at  (202)  501- 
0692.  Please  cite  FAR  case  2000-300. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  FAR 
15.403—4  to  implement  the  requirements 
of  10  U.S.C.  2306a(a)(7)  and  41  U.S.C. 
254b(a)(7).  These  statutes  require  review 
of  the  Truth  in  Negotiations  Act 
threshold  every  5  years,  starting  October 
1,  1995.  The  proposed  increase  of 
$50,000  is  based  on  escalation  of  10.22 
percent  from  1994  to  2000,  calculated 
using  the  gross  domestic  product 


deflators  from  the  fiscal  year  2001 
budget. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regidatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  and  subcontracts  with  small 
entities  do  not  require  the  submission  of 
cost  or  pricing  data.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  fi-om  small 
entities  concerning  the  affected  FAR 
Part  in  accordemce  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  2000-300), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies;  however,  the  proposed  changes 
to  the  FAR  do  not  significantly  change 
the  information  collection  requirements 
that  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  et  seq.,  under  OMB 
Clearance  Number  9000-0045. 

List  of  Subjects  in  48  CFR  Part  15 
Government  procurement. 

Dated:  June  26.  2000. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  part  15  be  amended 
as  set  forth  below: 


PART  15— CONTRACTING  BY 
h4EG0TlATION 

1 .  The  authority  citation  for  48  CFR 
part  15  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  15.403-4  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

15.403-4    Requiring  cost  or  pricing  data 
(10  U.S.C.  2306a  and  41  U.S.C.  254b). 

(a)(1)  The  contracting  officer  must 
obtain  cost  or  pricing  data  only  if  the 
contracting  officer  concludes  that  rfone 
of  the  exceptions  in  15.403-l(b)  applies. 
However,  if  the  contracting  officer  has 
sufficient  information  available  to 


4I2bb 
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determine  price  reasonableness,  then 
the  contracting  officer  should  consider 
requesting  a  waiver  under  the  exception 
at  15.403-l(b)(4).  The  threshold  for 
obtaining  cost  or  pricing  data  is 
$550,000.  Unless  an  exception  applies, 
cost  or  pricing  data  are  required  before 
accomplishing  any  of  the  following 
actions  expected  to  exceed  the  current 
threshold  or,  for  existing  contracts,  the 
threshold  specified  in  the  contract: 

(i)  The  award  of  any  negotiated 
contract  {except  for  undefinitized 
actions  such  as  letter  contracts). 

(ii)  The  award  of  a  subcontract  at  any 
tier,  if  the  contractor  and  each  higher- 
tier  subcontractor  were  required  to 
submit  cost  or  pricing  data  (but  see 
waivers  at  15.403-l(c}(4)). 


(iii)  The  modification  of  any  sealed 
bid  or  negotiated  contract  (whether  or 
not  cost  or  pricing  data  were  initially 
required)  or  any  subcontract  covered  by 
paragraph  (a)(l)(ii)  of  this  subsection. 
Price  adjustment  amounts  must 
consider  both  increases  and  decreases 
(e.g.,  a  $200,000  modification  resulting 
fi-om  a  reduction  of  $400,000  and  an 
increase  of  $200,000  is  a  pricing 
adjustment  exceeding  $550,000).  This 
requirement  does  not  apply  when 
unrelated  and  separately  priced  changes 
for  which  cost  or  pricing  data  would  not 
otherwise  be  required  are  included  for 
administrative  convenience  in  the  same 
modification.  Negotiated  final  pricing 
actions  (such  as  termination  settlements 


and  total  final  price  agreements  for 
fixed-price  incentive  and 
redeterminable  contracts)  are  contract 
modifications  requiring  cost  or  pricing 
data  if — 

(A)  The  total  final  price  agreement  for 
such  settlements  or  agreements  exceeds 
the  pertinent  threshold  set  forth  at 
paragraph  (a)(1)  of  this  subsection;  or 

(B)  The  partial  termination  settlement 
plus  the  estimate  to  complete  the 
continued  portion  of  the  contract 
exceeds  the  pertinent  threshold  set  forth 
at  paragraph  (a)(1)  of  this  subsection 
(see  49.105(c)(15)). 
***** 

[FR  Doc.  00-16523  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Pan  59 

RIN:  0940-AAOO 

Standards  of  Compliance  for  Abortion- 
Related  Services  in  Family  Planning 
Services  Projects 

AGENCY:  Office  of  Population  Affairs, 
OPHS,  DHHS. 
ACTION:  Final  rules. 

SUMMARY:  The  rules  issued  below  revise 
the  regulations  that  apply  to  grantees 
under  the  federal  family  planning 
program  by  readopting  the  regulations, 
with  one  revision,  that  applied  to  the 
program  prior  to  February  2,  1988. 
Several  technical  changes  to  the 
regulation  are  also  made  to  remove  and/ 
or  update  obsolete  regulatory  references. 
The  effect  of  the  revisions  made  by  the 
rules  below  is  to  revoke  the  compliance 
standards,  promulgated  in  1988  and 
popularly  known  as  the  "Gag  Rule," 
that  restricted  family  planning  grantees 
from  providing  abortion-related 
information  in  their  grant-funded 
projects. 

DATES:  These  rules  are  effective  July  3, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
bamuel  S.  Taylor,  Office  of  Population 
Affairs.  f301l'594-4001. 
SUPPLEMENTARY  INFORMATION:  The 

iiecretary  of  Health  and  Human  Services 
issues  below  regulations  establishing 
requirements  for  recipients  of  family 
plaiming  services  grants  under  section 
1001  of  the  Public  Health  Service  Act, 
42  U.S.C.  300.  The  rules  below  adopt, 
with  minor  technical  amendments  and 
one  substantive  modification,  the 
regulations  proposed  for  public 
comment  on  February  5,  1993,  at  58  FR 
7464.  They  accordingly  revoke  the 
compliance  standards,  known  as  the 
"Gag  Rule,"  promulgated  on  February  2, 
1988. 

By  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Department  is  separately  acting  to 
reinstitute,  with  minor  changes,  the 
interpretations  of  the  statute  relating  to 
the  provision  of  abortion-related 
information  and  services  that  applied  to 
grantees  prior  to  the  issuance  of  the  Gag 
Rule.  The  Secretary  had  previously 
proposed  reinstituting  these 
interpretations  in  the  notice  of  February 
5,  1993  and  requested  public  comment 
on  this  proposed  action;  the  public 
comment  period  was  subsequently 
reopened  by  notice  of  June  23,  1993,  58 
FR  34024. 


1.  Background 

In  1988,  the  Secretary  of  Health  and 
Human  Services  issued  rules,  widely 
known  as  the  "Gag  Rule,"  which 
substantially  revised  the  longstanding 
polices  and  interpretations  defining 
what  abortion-related  activities  were 
permissible  under  Title  X's  statutory 
limitation  on  abortion  services.  That 
statutory  limitation,  section  1008  (42 
U.S.C.  300a-6),  provides  that  '[n]one  of 
the  funds  appropriated  under  this  title 
shall  be  used  in  programs  where 
abortion  is  a  method  of  family 
plaiming."  The  rules  issued  on  February 

2,  1988  (53  FR  2922)  set  out  detailed 
requirements  that  (1)  Prohibited  the 
provision  to  Title  X  clients  of 
nondirective  coimseling  on  all 
pregnancy  options  and  referral  to 
abortion  providers,  (2)  required  physical 
and  financial  separation  of  abortion- 
related  activities  from  Title  X  project 
activities,  and  (3)  prohibited  Title  X 
projects  from  engaging  in  activities  that 
encourage,  promote,  or  advocate 
abortion.  These  requirements  are 
presently  codified  principally  at  42  CFR 
59.7-59.10. 

The  February  2,  1988  "Gag  Rule"  was 
extremely  controversial:  The  proposed 
rules  generated  approximately  75,000 
public  comments,  many  of  which  were 
negative.  53  FR  2922.  The  rules  were 
subsequently  challenged  in  several 
district  courts  by  a  variety  of  providers, 
provider  organizations,  and  others. 
Although  the  requirements  embodied  in 
the  Gag  Rule  were  upheld  by  the 
Supreme  Court  in  1991  as  a  permissible 
construction  of  section  1008,  the  rules 
continued  to  be  a  soiu^ce  of  controversy, 
with  the  provider  and  medical 
conununities  litigating  after  1991  to 
prevent  enforcement  of  the  rules. 
Following  his  inauguration  in  1993, 
President  Clinton  ordered  the  Secretary 
to  suspend  the  rules  and  initiate  a  new 
rulemaking: 

The  Gag  Rule  endangers  women's  lives  and 
health  by  preventing  them  from  receiving 
complete  and  accurate  medical  information 
and  interferes  with  the  doctor-patient 
relationship  by  prohibiting  information  that 
medical  professionals  are  otherwise  ethically 
and  legally  required  to  provide  to  their 
paUents.  Furthermore,  the  Gag  Rule 
contravenes  the  clear  intent  of  a  majority  of 
the  members  of  both  the  United  States  Senate 
and  House  of  Representatives,  which  twice 
passed  legislation  to  block  the  Gag  Rule's 
enforcement  but  failed  to  override 
Presidential  vetoes. 

For  these  reasons,  you  have  informed  me 
that  you  will  suspend  the  Gag  Rule  pending 
the  promulgation  of  new  regulations  in 
accordance  with  the  "notice  and  comment" 
procedures  of  the  Administrative  Procedure 
Act.  I  hereby  direct  you  to  take  that  action 
as  soon  as  possible.  I  further  direct  that. 


within  30  days,  you  publish  in  the  Federal 
Register  new  proposed  regulations  for  pubUc 
comment. 

Presidential  Memorandum  of  January 
22.  1993.  published  at  58  FR  7455 
(February  5,  1993).  The  Secretary 
subsequently  suspended  the  1988  rules 
on  February" 5,  1993  (58  FR  7462)  and 
issued  proposed  rules  for  public 
comment  (58  FR  7464). 

The  notice  of  proposed  rulemaking 
proposed  to  revise  the  program 
regulations  by  readopting  the  program 
regulations  as  they  existed  prior  to  the 
adoption  of  the  Gag  Rule,  which  would 
have  the  effect  of  revoking  the  Gag  Rule. 
It  also  proposed  that  the  policies  and 
interpretations  in  effect  prior  to  the 
issuance  of  the  Gag  Rule  be  reinstated, 
both  in  substance  and  in  form.  As  noted 
in  the  proposed  rules,  these  policies  and 
interpretations,  which  had  been  in  effect 
for  a  considerable  time  prior  to  1988, 
were  set  out  largely,  "in  the  1981 
Family  Planning  Guidelines  and  in 
individual  policy  interpretations."  58 
FR  7464.  The  pre- 1988  interpretations 
had  been  developed  during  the  1970's 
and  early  1980's  in  response  to 
questions  arising  out  of  the 
Department's  initial  interpretation  that 
section  1008  not  only  prohibited  Title  X 
projects  from  performing  or  providing 
abortions,  but  also  prohibited  actions  by 
Title  X  projects  that  "promoted  or 
encouraged"  abortion  as  a  method  of 
family  plaiming.  Over  time,  questions 
were  raised,  and  answered  in  a  series  of 
legal  opinions,  as  to  whether  particular 
actions  would  violate  the  statute  by 
promoting  or  encouraging  abortion  as  a 
method  of  family  planning.  As 
summarized  in  the  proposed  niles,  the 
answers  that  were  developed  were 
generally  as  follows: 

Title  X  projects  (are)  required,  in  the  event 
of  an  unplanned  pregnancy  and  where  the 
patient  requests  such  action,  to  provide 
nondirective  counseling  to  the  patient  on  all 
options  relating  to  her  pregnancy,  including 
abortion,  and  to  refer  her  for  abortion,  if  that 
is  the  option  she  selects.  However,  consistent 
with  the  long-standing  Departmental 
interpretation  of  the  statute.  Title  X  projects 
[are]  not  *   *   *  permitted  to  promote  or 
encourage  abortion  as  a  method  of  family 
planning,  such  as  by  engaging  in  pro-choice 
litigation  or  lobbying  activities.  Title  X 
projects  [are]  also  *   *   *  required  to  maintain 
a  separation  (that  is  more  than  a  mere 
e^^rcise  in  bookkeeping)  of  their  project 
activities  from  any  activities  that  promote  or 
encourage  abortion  as  a  method  of  family 
planning. 

Id.  By  notice  dated  June  23,  1993  (58  FR 
34024),  the  Secretary  made  available  for 
public  comment  a  detailed  exposition  of 
the  prior  policies  and  interpretations. 
In  the  public  comment  periods,  the 
Secretary  received  146  comments. 
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virtually  all  of  which  concerned  the 
proposed  policies  and  interpretations 
rather  than  the  proposed  regulations 
themselves.  Approximately  one- third  of 
these  opposed  the  proposed  policies 
and  interpretations  on  various  grounds; 
most  of  these  comments  were  from 
individuals  who,  in  general,  were 
opposed  to  any  change  to  the  Gag  Rule. 
The  remainder  of  the  public  comments, 
most  of  which  were  from  providers  and 
other  health  organizations,  generally 
supported  the  reinstatement  of  the  prior 
policies  and  interpretations,  although  a 
number  of  these  comments  suggested 
that  they  be  modified  in  various 
respects.  The  public  comments  and  the 
Secretary's  response  thereto  are 
summarized  below. 

II.  Public  Comment  and  Departmental 
Response 

The  public  comment  generally 
focused  on  a  few  issues  raised  by  the 
rulemaking.  As  noted  above,  these 
comments  generally  pertained  to  the 
proposed  policies  and  interpretations 
rather  than  to  the  proposed  regulatory 
language  itself.  Accordingly,  the 
comments  on  the  issues  raised  in  the 
rulemaking  are  summarized  below,  and 
the  Secretary's  response  thereto  is 
provided. 

A.  Lack  of  a  Rational  Basis  To  Revoke 
the  Gag  Rule;  Necessity  for  Continuation 
of  the  Gag  Rule 

Most  of  the  comments  in  opposition 
to  the  proposed  rules  came  from 
individuals,  and  most  objected  to  the 
proposed  revocation  of  the  Gag  Rule  on 
the  ground  that  abortion  is  viTong  or  that 
tax  dollars  should  not  be  used  to  « 

provide  abortion  ser\ices  of  any  kind. 
Several  comments  also  objected  that  the 
Secretary  had  not  rational  basis  for 
revoking  the  Gag  Rule,  as  it  had  never 
gone  into  operation  For  example,  a 
comment  signed  bv  fifteen  members  of 
Congress  argued  that — 

HHS  intends  to  discard  the  February  2, 
1988  regulations  in  their  entirety  •   •   • 
regardless  of  whether  any  particular  portion 
was  the  subject  of  court  challenge  or 
legislative  action.  •   *   *  We  believe  the 
rejection  of  the  1988  rule  is  precipitous  and 
that  each  portion  of  the  1988  regulations 
must  be  reviewed  on  its  merits  and 
justification  provided  in  any  final  regulations 
as  to  why  the  1988  clarificaUons  were  or 
were  not  maintained  in  a  new  rule. 

With  respect  to  the  comments 
ob)ecting  to  the  revocation  of  the  Gag 
Rule  or  the  use  of  tax  dollars  for 
abortion  on  moral  grounds,  the 
Secretary'  notes  that,  under  the 
interpretations  adopted  in  conjunction 
with  the  regulations  below,  the  funding 
of  abortion  or  activities  that  promote  or 


encourage  abortion  with  Title  X  funds 
has  been  and  will  continue  to  be 
prohibited.  Rather,  what  changes  under 
the  interpretations  reinstated  in 
conjunction  with  the  regulations  below 
is  which  activities  are  considered  to 
"promote  or  encourage"  abortion.  In 
contrast  to  the  position  taken  under  the 
Gag  Rule,  under  the  present  view 
(which  was  also  the  Department's  view 
of  the  statute  prior  to  1988),  the 
provision  of  neutral  and  factual 
information  about  abortion  is  not 
considered  to  promote  or  encourage 
abortion  as  a  method  of  family  planning. 
Indeed,  the  rule  itself,  now  requires  the 
provision  to  pregnant  women,  on 
request,  of  neutral,  factual  information 
and  non-directive  coimseling  on  each  of 
three  options.  The  basic  statutory 
interpretation  underlying  both  the  Gag 
Rule  and  the  specific  policies  that 
governed  the  "Title  X  program  prior  to 
1988 — that  section  1008  prohibits 
activities  that  promote  or  encourage 
abortion  as  a  method  of  fanuly 
planning — remains  unchanged. 

With  respect  to  the  contentions  that 
the  Secretary  lacks  a  rational  basis  for 
^voking  the  Gag  Rule  and  that  she  must 
justify  each  separate  part  of  the  Gag 
Rule  being  discarded,  we  do  not  agree. 
The  pre-1988  interpretation  of  the 
statute  represents  a  permissible  exercise 
of  administrative  discretion.  The  crucial 
difference  between  this  approach  and 
the  Gag  Rule  is  one  of  experience. 
Because  of  ongoing  litigation,  the  Gag 
Rule  was  never  implemented  on  a 
nationwide  basis,  so  that  its  proponents 
can  point  to  no  evidence  that  it  can  and 
will  work  operationally  on  a  national 
basis  in  the  Title  X  program.  The 
policies  reflected  in.  and  interpretations 
reinstituted  in  conjunction  with,  the 
regulations  below,  on  the  other  hand, 
have  been  used  by  the  program  for 
virtually  its  entire  histor\':  indeed,  they 
have  been  in  effect  during  the  pendency 
of  this  rulemaking.  Both  the  program 
managers  and  the  Title  X  grantee 
community  are  well-versed  in  these 
policies  and  interpretations,  and  the 
grantees  have  in  the  past  generally  been 
able  to  operate  in  compliance  with 
them.  Further,  as  evidenced  by  the 
public  comment  received,  the 
reinstituted  policies  and  interpretations 
are  generally  acceptable  to  the  grantee 
community,  in  contrast  to  the 
compliance  standards  in  the  Gag  Rule, 
which  were  generalh  unacceptable  to 
the  grantee  community  This  factor 
likewise  favors  their  adoption,  as  it 
suggests  a  far  greater  likelihood  of 
voluntary'  compliance  by  grantees. 
Finally,  the  suggestion  that  the  Gag  Rule 
provisions  should  be  accepted  or 


rejected  separately  is  rejected  as 
unsound.  The  provisions  of  the  Gag 
Rule  were  an  interrelated  set  of 
requirements  that  depended  on  several 
underlying  assumptions  about  how  the 
Title  X  progreun  should  work;  moreover, 
they  depended  in  part  on  several 
definitions  that  applied  to  all  the  major 
provisions  of  the  Gag  Rule.  See.  in  this 
regard,  53  FR  2923,  2925;  see  also,  the 
discussion  of  definitions  at  53  FR  2926- 
2927. 

B.  Failure  To  Comply  With  the 
Administrative  Procedure  Act; 
Vagueness  of  Standards 

A  number  of  comments,  from  both 
proponents  of  and  opponents  to  the 
proposed  rules,  objected  to  the  failure  to 
publish  the  actual  policies  and 
interpretations  as  part  of  the  proposed 
rule  on  the  ground  that  this  violated  the 
public  comment  requirements  of  the 
Administrative  Procedure  Act  (APA); 
several  comments  argued  that  it  was 
impossible  to  comment  on  policies  that 
had  never  been  published.  A  related 
criticism  was  that  several  of  the 
interpretations  described  in  the 
preamble  to  the  notice  of  proposed 
rulemaking,  particularly  the 
interpretation  relating  to  physical 
separation,  were  too  vague. 

The  Secretary  agreed  that  the 
provision  of  further  information  on  the 
specific  details  of  the  pre-1988  policies 
and  interpretations  would  promote 
more  helpful  public  comment. 
Accordingly,  by  notice  dated  June  23, 
1993  (58  FR  34024).  the  Department 
made  available  on  request  a  summary  of 
the  policies  and  interpretations  in 
existence  prior  to  1988.  The  June  notice 
also  extended  the  public  comment 
period  for  45  days,  to  permit  further 
substantive  comment  on  the  prior 
policies  and  interpretations.  Over  a 
third  of  the  public  comments,  including 
the  majority  of  the  comments  from 
individuals,  were  received  during  the 
re-opened  and  comment  period.  The 
Secretary  has  thus  addressed  the 
concern  about  notice  of  the  content  of 
the  policies  and  interpretations 
expressed  by  these  comments. 

As  is  further  discussed  below,  the 
Secretary  has  incorporated  in  the 
regulatory  text  the  policies  relating  to 
nondirective  counseling  and  referral  of 
the  1981  Program  Guidelines  for  Project 
Grants  for  Family  Plaiming  Services 
(1981  Guidelines).  The  comments 
urging  that  these  Guidelines 
requirements  be  reflected  in  the 
regulations  have  thus  been  accepted. 
With  respect  to  the  longstanding 
program  interpretations,  however,  the 
Secretary  does  not  agree  that  the 
Department  is  required  to  set  out  those 
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interpretations  in  the  regulations 
promulgated  below  and  accordingly,  has 
not  accepted  the  comments  suggesting 
that  it  do  so.  As  noted  above,  the 
interpretations  themselves  were 
developed  in  the  classic  way  in  which 
statutory  interpretations  are  done:  That 
is,  they  have  generally  been  developed 
in  legal  opinions  written  to  answer 
questions  about  how  the  statutory 
prohibition,  as  initially  interpreted  by 
the  Department,  applied  to  particular 
situations.  This  is  not  an  unusual 
approach  within  the  program  as  a 
whole:  Interpretive  guidance  has  been 
provided  on  a  number  of  issues  (e.g.,  fee 
schedules,  use  of  certain  methods)  over 
the  years,  as  particular  questions  have 
arisen  in  the  course  of  the  program. 
While  the  program  could  incorporate 
those  interpretations  in  the  legislative 
rules  below,  the  Secretary  has  decided 
not  to  do  so.  With  respect  to  the  areas 
that  continue  to  be  covered  by  guidance, 
the  Secretary  believes  that  incorporating 
the  guidance  into  the  regulations  below 
would  be  inadvisable  and  unnecessary. 
The  Secretary  has  thus  chosen  to 
preserve  the  program's  flexibility  to 
address  new  issues  that  may  arise  in 
this  area. 

Moreover,  the  Title  X  program 
grantees  have  operated  on  the  basis  of 
the  policies  of  the  1981  Guidelines  and 
the  interpretations  summarized  in  the 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register  for  virtually  the 
entire  history  of  the  program  and  in 
general  compliance  with  them.  As  the 
comment  of  one  State  agency  grantee 
stated  with  regard  to  this  issue: 

The  (State)  Family  Planning  Program  has 
been  a  participant  in  the  nation's  Title  X 
program  since  the  early  1970's.  The  rules  and 
1981  Family  Planning  Guidelines  in  place 
prior  to  the  "Gag  Rule"  were  adequate 
guidance  to  the  state  for  program  operation 
and  for  compliance  with  the  statutory 
prohibition  related  to  abortions.  These 
guidelines  and  directives  have  been  used 
successfully  for  many  years  in  providing 
quality  medical  care,  education  and 
counseling  to  clients  in  the  program. 

The  audits  of  14  Title  X  grantees 
conducted  by  the  GAO  and  of  31  Title 
X  grantees  conducted  by  the 
Department's  Office  of  the  Inspector 
General  in  the  1980's  showed  only 
minor  compliance  problems.  Indeed,  the 
principal  recommendation  of  both  audit 
reports  was  that  the  Department  provide 
more  specific  guidance  to  its  grantees 
than  that  previously  available  in  the 
program  guidelines  and  prior  legal 
opinions,  not  that  the  Department 
undertake  major  disallowances,  require 
major  corrective  actions,  or  develop  new 
interpretations  of  the  law  such  as  that 
embodied  in  the  Gag  Rule.  See,  e.g., 


Comp.  Gen.  Rep.  No  GAO/HARD-HRD- 
82-106  (1982),  at  14-15.  The  Secretary 
is  addressing  this  recommendation 
through  the  specific  guidance  in  the 
notice  published  elsewhere  in  this 
edition  of  the  Federal  Register  and 
believe  that  the  notice  will  provide 
grantees  with  sufficient  guidance  to 
reduce  or  eliminate  potential  variations 
in  grantee  practice. 

"The  Secretary  views  this  final  rule, 
the  principal  purposes  of  which  are  to 
revoke  the  Gag  Rule  and  adopt  the 
counseling  and  referral  requirements 
noted,  as  separate  and  severable  from 
the  Notice.  The  interpretations  set  out  in 
the  Notice  are  being  set  out  in  order  to 
clarify  the  Department's  view  of  the 
statute  and  its  operation  in  practical 
terms,  and  because  so  much  of  the 
public  comment  received  was  directed 
at  the  interpretations  reflected  in  the 
Notice  rather  than  at  the  revision  of  the 
regulation  itself.  Were  the  policies  set 
forth  in  the  Notice  to  be  challenged  or 
invalidated,  it  is  oiu  view  that  the  Title 
X  program  could  still  be  administered 
under  the  rules  below  in  compliance 
with  the  statute,  in  that  grantees  would 
be  prohibited  by  §  59.5(a)(5)  below  from 
providing  abortions  as  part  of  the  Title 
X  family  project  and  from  engaging  in 
counseling  and  referral  practices 
inconsistent  with  the  regulatory 
requirements  adopted  in  that  section. 
Such  an  outcome  would  be  consistent 
with  a  permissible  interpretation  of  the 
statute. 

C.  Amend,  or  Adopt  a  More  Restrictive 
Reading  of,  the  Statute 

Fifteen  of  the  comments  that  stated 
support  for  the  proposed  policies  and 
interpretations  suggested,  however,  that 
the  prior  limitations  in  the  policies  and 
interpretations  with  respect  to  what 
abortion-related  activities  a  Title  X 
project  could  engage  in  be  eliminated.  A 
few  of  these  comments  suggested  that 
the  statutory  prohibition  of  section  1008 
be  repealed  outright.  Most  of  the 
comments  suggested  in  essence  that  the 
statute  be  read  strictly  to  prohibit  only 
the  use  of  funds  for  abortions,  thereby 
permitting  Title  X  projects  to  engage  in 
a  niunber  of  abortion-related  activities 
that  would  not  be  permitted  under  the 
pre-1988  interpretations. 

With  respect  to  the  suggestion  that 
section  1008  be  repealed,  such  an  action 
is  obviously  outside  the  scope  of  what 
can  be  accomplished  through 
rulemaking  and  thus  caimot  be  accepted 
in  this  context.  With  respect  to  the 
remaining  comments,  while  the 
Secretary  agrees  that  the  statute  could 
on  its  face  be  read  only  to  proscribe  the 
use  of  Title  X  funds  for  the  provisions 
of  abortion,  this  is  not  considered  to  be 


the  better  reading  of  the  statutory 
language.  Rather,  the  legislative  history 
of  section  1008  indicates  that  that 
section  was  intended  to  restrict  the 
permissible  scope  of  abortion-related 
services  provided  under  Title  X.  Conf. 
Rep.  No.  1667,  97th  Cong.,  2d  Sess.  8- 
9  (1970).  The  floor  statements  by  the 
section's  principal  sponsor.  Rep. 
Dingell,  indicated  that  the  section's 
restrictions  on  the  "use"  of  Title  X 
funds  should  be  read  as  having  a 
broader  scope  that  is  urged  by  these 
comments: 

Mr.  Speaker,  I  support  the  legislation 
before  this  body.  I  set  forth  in  my  extended 
remarks  the  reasons  why  I  offered  to  the 
amendment  which  prohibited  abortion  as  a 
method  of  family  planning  *  *  *.  With  the 
"prohibition  of  abortion"  the  committee 
members  clearly  intended  that  abortion  is  not 
to  be  encouraged  or  promoted  in  any  way 
through  this  legislation.  Programs  which 
include  abortion  as  a  method  of  family 
planning  are  not  eligible  for  funds  allocated 
through  this  Act. 

116  Cong.  Rec.  37375  (1970).  The 
Department  has  consistently,  since 
1972,  read  section  1008  as  incorporating 
this  legislation  on  activities  that 
"promote  or  encovuage"  abortion  as  a 
method  of  family  planning.  This 
interpretation  is  well-known  to 
Congress,  which  has  not,  to  date 
amended  section  1008.  Thus,  there  is 
legal  support  for  this  longstanding 
interpretation  of  the  statute.  Moreover, 
there  is  nothing  in  the  rulemaking 
record  that  suggests  that  this 
fundamental  reading  of  the  statute,  as  it 
was  administered  before  the  Gag  Rule, 
presented  major  operational  problems 
for  Title  X  projects.  Accordingly,  the 
Secretary  has  not  accepted  the 
suggestions  made  by  this  group  of 
comments  that  section  1008  be  read 
only  to  prohibit  the  provision  of,  or 
payment  for,  abortions. 

D.  Abortion  Information  and  Counseling 

The  Gag  Rule  prohibited  the  provision 
of  information  other  than  information 
directed  at  protecting  maternal  and  fetal 
health  to  women  determined  to  be 
pregnant;  thus,  it  prohibited  what  is 
generally  knowra  as  "options 
counseling",  i.e.,  the  provision  to 
pregnant  women  in  a  nondirective 
fashion  of  neutral,  factual  information 
about  all  options  for  the  management  of 
a  pregnancy,  including  abortion.  See,  42 
CFR  59.8  (1989  ed.).  The  pre-1988 
policies,  in  contrast,  required  options 
counseling,  if  requested.  As  stated  in  the 
1981  "Title  X  Guidelines": 

Pregnant  women  should  be  offered 
information  and  counseling  regarding  their 
pregnancies.  Those  requesting  information 
on  options  for  the  management  of  an 
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unintended  pregnancy  are  to-be  given  non- 
directive  counseling  on  the  following 
alternative  courses  of  action,  and  referral 
upon  requests: 

•  Prenatal  care  and  delivery 

•  Infant  care,  foster  care,  or  adoption 

•  Pregnancy  termination. 

The  June,  1993  summary  of  the  pre-1988 
interpretations  also  stated  that  Title  X 
projects  were  not  permitted  to  provide 
options  counseling  that  promoted 
abortion  or  encouraged  patients  to 
obtain  abortion,  but  could  advise 
patients  of  all  medical  options  and 
accompanying  risks. 

Most  of  those  comments  supporting 
adoption  of  the  proposed  rules  appeared 
to  agree  with  the  pre-1988  policies  and 
interpretations.  However,  there 
appeared  to  be  some  confusion  among 
those  who  agreed  with  the  pre-1988 
requirement  for  options  coimseling  as  to 
how  much  information  and  counseling 
could  be  provided.  Several  of  these 
comments  also  suggested  that  the  "on 
request"  limitation  be  deleted, 
particularly  where  State  law  requires 
the  provision  of  information  about 
abortion  to  women  considering  that 
option. 

Several  comments  opposing  adoption 
of  the  proposed  rules  and  revocation  of 
the  Gag  Rule  also  specifically  addressed 
the  issue  of  counseling.  Several  of  these 
comments  suggested  that  counseling  on 
"all  options"  include  the  option  of 
keeping  the  baby,  and  two  comments 
suggested  that  the  rules  should  contain 
an  exception  for  grantees  or  individuals 
who  object  to  providing  such 
information  and  counseling  on  moral 
groimds. 

A  number  of  comments  argued  that 
the  regulatory  text  should  reflect  the 
requirement  for  nondirective  coimseling 
and  referral.  These  comments 
recommended  that  the  final  regulations 
include  specific  language  providing  for 
options  counseling  as  a  necessary 
component  of  quality  reproductive 
health  care  services.  Some  cited  medical 
ethics  and  good  medical  care  as 
requiring  that  patients  receive  full  and 
complete  information  to  enable  them  to 
make  informed  decisions.  For  example, 
a  leading  medical  organization 
commented  that  all  women,  regardless 
of  their  income  level,  have  a  right  to  full 
and  accurate  information  about  all 
options  for  meuiaging  an  unwanted 
pregnancy.  The  organization  pointed 
out  that  it  is  essential  that  the  program 
regulations  contain  specific  language 
about  the  counseling  and  referral 
requirements,  and  recommended  the 
incorporation  of  sections  of  the  1981 
Title  X  progrcun  guidelines  into  the 
regulations  so  as  to  be  absolutely  clear 
that  pregnancy  counseling  and  referral 


must  be  provided  to  patients  facing  an 
unwanted  pregnancy  upon  request. 
Congress  has  also  repeatedly  indicated 
that  it  considers  this  requirement  to  be 
an  important  one:  the  program's  four 
most  recent  appropriations,  Pub.  L.  104- 
208  (110  Stat.  300-243),  Pub.  L.  105-78 
(111  Stat.  1478),  Pub.  L.  105-277  (112 
Stat.  2681).  and  Pub.  L.  106-113  (113 
Stat.  1501-225),  required  that  pregnancy 
coimseling  in  the  Title  X  program  be 
"nondirective."  Consequently,  the 
Secretary  has  decided  to  reflect  this 
fundamental  program  policy  in  the 
regulatory  text.  See.  §  59.5(a)(5)  below. 
The  interpretive  summary  has  also  been 
revised  to  reflect  this  change  to  the 
regulation.  However,  in  response  to  the 
apparent  confusion  as  to  the  amoimt  of 
coimseling  permitted  to  be  provided 
under  the  pre-1988  interpretations,  the 
interpretive  summary  clarifies  that  Title 
X  grantees  are  not  restricted  as  to  the 
completeness  of  the  factual  information 
they  may  provide  relating  to  all  options, 
including  the  option  of  pregnancy 
termination.  It  should  be  noted,  though, 
that  the  previous  restriction  as  to  the 
"type"  of  information  that  may  be 
provided  about  abortion  continues: 
Information  and  counseling  provided  by 
Title  X  projects  on  all  options  for 
pregnancy  management,  including 
pregnancy  termination,  must  be 
nondirective.  Thus,  grantees  may 
provide  as  much  factual,  neutral 
information  about  any  option,  including 
abortion,  as  they  consider  warranted  by 
the  circumstances,  but  may  not  steer  or 
direct  clients  toward  selecting  any 
option,  including  abortion,  in  providing 
options  counseling. 

The  Secretary  is  retaining  the  "on 
request"  policy  in  the  regulatory 
language  adopted  below,  on  the  ground 
that  it  properly  implements  the 
requirement  for  nondirective 
counseling.  If  projects  were  to  counsel 
on  an  option  even  where  a  client 
indicated  that  she  did  not  want  to 
consider  that  option,  there  would  be  a 
real  question  as  to  whether  the 
counseling  was  truly  nondirective  or 
whether  the  client  was  being  steered  to 
choose  a  particular  option.  We  note  that 
under  the  "on  request"  policy  a  Title  X 
grantee  is  not  prohibited  from  offering 
to  a  pregnant  client  information  and 
counseling  on  all  options  for  pregnancy 
management,  including  pregnancy 
termination;  indeed,  such  an  offer  is 
required  under  §  59.5(a)(5)  below. 
However,  if  the  client  indicates  that  she 
does  not  want  information  and 
counseling  on  any  particular  option, 
that  decision  must  be  respected.  The 
regulatory  language  below  reflects  this 
policy.  Also,  consistent  with 


longstanding  program  practice  and 
sound  public  health  policy  (see  the 
discussion  in  the  following  paragraphs) 
and  to  avoid  ambiguity  in  when  the 
offer  of  pregnancy  options  counseling 
must  be  made,  the  rule  has  been 
clarified  to  require  the  offer  of 
pregnancy  options  counseling  to  be 
made  whenever  a  pregnant  client 
presents,  not  just  when  the  pregnancy  is 
"unintended." 

With  respect  to  the  suggestion  that 
counseling  on  "keeping  the  baby"  be 
provided,  the  Secretary  views  that 
suggestion  as  co-extensive  with  the 
requirement  for  the  provision  of 
counseling  on  prenatal  care  and 
delivery,  as  the  remaining  counseling 
option  set  out  in  the  1981  "Title  X 
Guidelines"  and  the  regulatory  language 
adopted  below  relates  to  foster  care  and 
adoption.  If  a  more  directive  form  of 
counseling  is  meant  by  this  suggestion, 
it  is  rejected  as  inconsistent  with  the 
underlying  interpretation,  recently 
reinforced  by  Congress,  that  counseling 
on  pregnancy  options  should  be 
nondirective. 

Finally,  the  Secretary  rejects  the 
suggestion  that  an  exception  to  the 
requirement  for  options  counseling  be 
carved  out  for  those  organizations  that 
object  to  providing  such  counseling  on 
religious  or  moral  grounds.  First,  totally 
omitting  information  on  a  legal  option 
or  removing  an  option  from  the  client's 
consideration  necessarily  steers  her 
toward  the  options  presented  and  is  a 
directive  form  of  counseling.  Second, 
the  Secretary  is  unaware  of  any  current 
grantees  that  object  to  the  requirement 
for  nondirective  options  counseling,  so 
this  suggestion  appears  to  be  based  on 
more  of  a  hypothetical  than  an  actual 
concern.  Third,  the  requirement  for 
nondirective  options  counseling  has 
existed  in  the  Title  X  program  for  many 
years,  and,  with  the  exception  of  the 
period  1988-1992,  it  has  always  been 
considered  to  be  a  necessary  and  basic 
health  service  of  Title  X  projects. 
Indeed,  pregnancy  testing  is  a  common 
and  frequent  reason  for  women  coming 
to  visit  a  Title  X  clinic:  in  1995.  an 
estimated  1.1  million  women  obtained 
pregnancy  tests  in  Title  X  clinics. 
(National  Survey  of  Family  Growth, 
1995  cycle,  special  table.)  Clearly,  a 
significant  number  of  Title  X  clients 
have  a  need  for  information  and 
counseling  relating  to  pregnancy. 
Fourth,  this  policy  is  also  consistent 
with  the  prevailing  medical  standards 
recommended  by  national  medical 
groups  such  as  the  American  College  of 
Obstetricians  and  Gynecologists  and  the 
American  Medical  Association. 
"Guidelines  for  Women's  Health  Care," 
American  College  of  Obstetricians  and 
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Gynecologists.  1996  ed.,  at  65; 
"F*regnancy  Choices:  Raising  the  Baby, 
Adoption,  and  Abortion,"  American 
College  of  Obstetricians  and 
Gynecologists,  September,  1993, 
reviewed  December,  1995;  "Code  of 
Medical  Ethics:  Current  Opinions  with 
Annotations,"  American  Medical 
Association,  199-1997  ed.  Accordingly, 
the  Secretary  has  not  accepted  this 
suggestion. 

The  corollary  suggestion,  that  the 
requirement  to  provide  options 
counseling  should  not  apply  to 
employees  of  a  grantee  who  object  to 
providing  such  counseling  on  moral  or 
religious  groimds,  is  likewise  rejected. 
In  addition  to  the  foregoing 
considerations,  such  a  requirement  is 
not  necessary:  under  42  U.S.C.  300a- 
7(d),  gremtees  may  not  require 
individual  employees  who  have  such 
objections  to  provide  such  counseling. 
However,  in  such  cases  the  grantees 
must  make  other  arrangements  to  ensure 
that  the  service  is  available  to  Title  X 
clients  who  desire  it. 

E.  Referral  for  abortion 

The  Gag  Rule  specifically  prohibited 
referral  for  abortion  as  a  method  of 
family  planning  and  required  grantees 
to  give  women  determined  to  be 
pregnant  a  list  of  providers  of  prenatal 
care,  which  list  could  not  include 
providers  "whose  principal  business  is 
the  provision  of  abortion."  42  CFR 
59.8(a)  (1989  ed.).  The  Gag  Rule 
permitted  referral  to  an  abortion 
provider  only  where  there  was  a 
medical  emergency.  42  CFR  59.8(a)(2) 
(1989  ed.).  By  contrast,  the  1981 
Guidelines  required  appropriate  referral 
on  request,  while  the  pre-1988 
interpretations  permitted  Title  X 
projects  to  make  what  was  known  as  a 
"mere  referral"  for  abortion;  a  "mere 
referral"  was  considered  to  be  the 
provision  to  the  client  of  the  name  and 
address  and/or  telephone  number  of  an 
abortion  provider.  Affirmative  actions, 
such  as  obtaining  a  consent  for  the 
abortion,  arranging  for  transportation, 
negotiating  a  reduction  in  the  fee  for  an 
abortion  or  arranging  for  or  scheduling 
the  procedure,  were  considered  to  be 
prohibited  by  section  1008.  The  pre- 
1988  rules  (§' 59.5(b)(1))  were 
interpreted  by  the  agency  to  require 
referral  for  abortion  where  medically 
indicated.  See,  Valley  Family  Planning 
V.  State  of  North  Dakota,  489  F.Supp. 
238  (D.N.D.  1980),  aff'd..  661  F.2d  99 
(8th  Cir.  1981). 

A  number  of  comments,  mostly  from 
individuals  and  organizations 
supporting  revocation  of  the  Gag  Rule, 
suggested  modifications  of  the  proposed 
referral  policies  and  interpretations. 


Most  of  these  comments  suggested  that 
the  content  limitations  on  referrals  be 
broadened,  with  Title  X  grantees  being 
permitted  to  provide  other  relevant 
information,  such  as  comparative 
charges,  stage  of  pregnancy  up  to  which 
referral  providers  may  under  State  law 
or  will  provide  abortion,  the  number  of 
weeks  of  estimated  gestation,  etc.  These 
comments  argued  that  the  provision  of 
such  factual  information  does  not 
"promote  or  encourage"  abortion  any 
more  than  does  the  provision  of  the 
abortion  providers'  names  and 
addresses  and/or  telephone  numbers. 
One  comment  also  suggested  that  the 
restriction  on  negotiating  fees  for  clients 
referred  for  abortion  conflicts  with  the 
requirement  to  refer  for  abortion  where 
medically  indicated. 

Several  comments  opposing 
revocation  of  the  Gag  Rule  also 
expressed  problems  with  the  proposed 
referral  policies  and  interpretations.  A 
few  comments  urged  that  referrals  to 
agencies  that  can  assist  clients  who 
choose  the  "keeping  the  baby"  or 
adoption  options  should  be  required. 
Another  comment  criticized  the 
requirement  for  referral  where 
"medically  indicated"  as  confusing. 
Revisions  suggested  were  that  "self- 
referrals"  for  abortion  be  specifically 
prohibited,  to  reduce  commercialization 
and  profiteering  by  Title  X  grantees  who 
are  also  abortion  providers  and  that 
grantees  who  objected  to  abortion  on 
moral  or  religious  grounds  be  permitted 
not  to  make  abortion  referrals. 

The  Secretary  agrees  with  the 
comments  advocating  expanding  the 
content  of  what  information  may  be 
provided  in  the  course  of  an  abortion 
referral.  The  content  (as  opposed  to 
action)  restrictions  of  the  "mere 
referral"  policy  proceeded  from  an 
assiunption  that  the  provision  of 
information  other  than  the  name  and 
address  and/or  telephone  number  of  an 
abortion  provider  might  encourage  or 
promote  abortion  as  a  method  of  family 
plaiming.  The  Secretary  now  agrees, 
based  on  experience  and  the  comments 
of  several  providers  on  this  point,  that 
the  provision  of  the  types  of  additional 
neutral,  factual  information  about 
particular  providers  described  above  is 
likely  to  do  little,  if  anything,  to 
encourage  or  promote  the  selection  of 
abortion  as  a  method  of  family  planning 
over  and  above  the  provision  of  the 
information  previously  considered 
permissible;  at  most,  such  information 
would  seem  likely  to  assist  clients  in 
making  a  rational  selection  among 
abortion  providers,  if  abortion  is  being 
considered.  Moreover,  it  does  not  seem 
rational  to  restrict  the  provision  of 
factual  information  in  the  referral 


context,  when  no  similar  restriction 
applies  in  the  counseling  context. 
Accordingly,  the  Secretary  has  revised 
the  interpretations  summarized  in  the 
notice  section  to  clarify  that  grantees  are 
not  restricted  from  providing  neutral, 
factual  information  about  abortion 
providers  in  the  course  of  providing  an 
abortion  referral,  when  one  is  requested 
by  a  pregnant  Title  X  client. 

Consistent  with  the  incorporation  of 
the  requirement  for  nondirective 
counseling  in  the  regulations,  the 
regulations  below  also  include  the 
remaining  requirement  from  the  1981 
Guidelines,  the  requirement  to  provide 
a  referral,  if  requested  by  the  client.  As 
referenced  previously,  a  number  of 
comments  argued  that  the  regulatory 
text  should  reflect  the  requirement  for 
nondirective  counseling  and  referral. 
One  comment  described  the  provision 
of  factual  information  and  referral  as 
requested  as  both  a  necessary  and 
significant  component  of  the  Title  X 
program  for  many  years.  Another 
comment  pointed  out  that  the  program 
guideline  requirements  regarding 
pregnancy  options  counseling  and 
referral  have  been  used  for  many  years, 
are  well  understood  and  accepted  in  the 
Title  X  provider  community,  and  should 
be  required  services  in  Title  X  family 
plaiming  clinics.  Since  the  services 
about  which  pregnancy  options 
counseling  is  provided  are  not  ones 
which  a  Title  X  project  typically 
provides,  the  provision  of  a  referral  is 
the  logical  and  appropriate  outcome  of 
the  counseling  process. 

The  Secretary  is  not  accepting  the 
remainder  of  the  comments  on  this 
issue,  as  they  either  proceed  from  a 
misunderstanding  of,  or  do  not  raise 
valid  objections  to,  the  regulations  and 
the  proposed  policies  and 
interpretations.  The  comment  arguing 
that  the  restriction  on  negotiating  fees 
conflicts  with  the  requirement  to  refer 
for  abortion  where  medically  indicated 
is  based  on  a  misunderstanding  of  that 
requirement:  in  such  circumstances,  the 
referral  is  not  for  abortion  "as  a  method 
of  family  planning"  (i.e.,  to  determine 
the  number  and/or  space  of  one's 
children)  but  is  rather  for  the  treatment 
of  a  medical  condition;  thus,  the 
statutory  prohibition  does  not  apply,  so 
there  is  no  restriction  on  negotiating 
fees  and  similar  actions.  The  suggestion 
that  referrals  to  agencies  that  can  assist 
clients  who  choose  the  options  of 
"keeping  the  baby"  or  adoption  be 
required  is  likewise  rejected  as 
uimecessary.  Under  the  regulatory 
language  adopted  below  .  the  options  of 
prenatal  care  and  delivery  and  adoption 
are  options  that  are  required  to  be  part 
of  the  options  counseling  process,  so  an 
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appropriate  referral  for  one  or  the  other 
option  would  be  required,  if  the  client 
chose  one  of  those  options  and 
rpquested  a  referral.  However,  requiring 
d  referral  for  prenatal  care  and  delivery 
or  adoption  where  the  client  rejected 
those  options  would  seem  coercive  and 
inconsistent  with  the  concerns 
underlying  the  "nondirective" 
counseling  requirement.  The  Secretary 
also  rejects  the  criticism  that  the 
provision  requiring  referral  for  abortion 
where  medically  indicated  is  undefined 
and  confusmg.  The  meaning  of  the 
regulatorv-  requirement  for  referrals 
where  medically  indicated  (which 
applies  to  all  medical  services  not 
provided  by  the  project,  not  just 
abortion  services)  has  not  in  the  past 
been  a  source  of  confusion  for 
providers,  and  the  Secretary  believes 
that  Title  X  medical  personnel  are  able 
to  make  the  medical  judgments  this 
requirement  calls  for. 

The  Secretary  likewise  rejects  the 
suggestion  that  "self-referrals"  for 
abortion  be  banned.  Very  few  current 
Title  X  providers  are  also  abortion 
providers:  it  is  estimated  that,  over  the 
past  decade,  the  percentage  of  Title  X 
providers  located  with  or  near  abortion 
providers  has  been  at  or  below  five 
percent,  with  approximately  half  of 
these  providers  consisting  of  hospitals. 
Thus,  the  issue  this  comment  raises  is 
irrelevant  to  the  vast  majority  of  Title  X 
grantees  and  the  program  as  a  whole. 
Moreover,  with  respect  to  those  few 
grantees  that  are  also  abortion  providers, 
some  may  be  the  only  or  one  of  only  a 
few  abortion  providers  in  their  service 
area,  making  "self-referrals"  a  necessity 
in  such  situations.  The  Department  has 
no  evidence  that  commercialization  and 
profiteering  are  occurring  in  these 
circumstances;  absent  such  evidence, 
the  Secretary  sees  no  reason  to  limit  or 
cut  off  a  legal  service  option  for  those 
Title  X  clients  who  freelv  select  it. 
However,  the  Department  will  continue 
to  monitor  the  issue  of  self-referrals  in 
the  Title  X  program,  to  forestall  the  type 
of  problem  suggested  by  these 
commenters. 

Finally,  the  Secretary  rejects  the 
suggestion  that  the  referral  requirement 
not  apply  to  providers  that  object  to  it 
on  moral  or  religious  grounds  for  the 
same  reasons  it  objected  to  the  same 
suggestion  with  respect  to  counseling. 

F.  Physical  and  Financial  Separation 

The  Gag  Rule  required  Title  X  projects 
to  be  organized  so  as  to  have  a  physical 
and  financial  separation  from  prohibited 
abortion  activities,  determined  bv 
whether  there  was    objective  integrity 
and  independence  [of  the  Title  X 
project)  from  prohibited  activities."  42 


CFR  59.9  (1989  ed.).  This  determination 
was  to  be  based  on  a  case-by-case 
review  of  facts  and  circxunstances. 
Factors  relevant  to  this  determination 
included,  but  were  not  limited  to,  the 
existence  of  separate  accounting 
records,  the  degree  of  separation  from 
facilities  (such  as  treatment, 
consultation,  examination,  and  waiting 
room)  in  which  prohibited  activities 
occiured  and  the  extent  of  such 
prohibited  activities,  the  existence  of 
separate  persormel,  and  the  extent  of  the 
presence  of  evidence  of  identification  of 
the  Title  X  project  and  the  absence  of 
identification  of  material  promoting 
abortion.  Id. 

The  pre- 1988  interpretations  required 
Title  X  grantees  to  maintain  physical 
and  financial  separation  between  the 
Title  X  project  and  any  abortion-related 
activities  they  conducted,  in  that  a  Title 
X  grantee  was  required  to  ensure  that 
the  Title  X-supported  project  was 
separate  and  distinguishable  from  those 
activities.  This  requirement  was  held  to 
go  beyond  a  requirement  for  the 
technical  allocation  of  funds  between 
Title  X  project  activities  and 
impermissible  abortion  activities. 
However,  it  was  considered  permissible 
for  a  hospital  grantee  to  provide 
abortions,  as  long  as  "sufficient 
separation"  was  maintained,  and 
common  waiting  rooms  were  also 
permissible,  as  long  as  no  impermissible 
materials  were  present.  Common  staff 
and  unitary  filing  systems  were  also 
permissible,  so  long  as  costs  were 
properly  allocated  and,  with  respect  to 
staff  members,  their  abortion-relation 
activities  were  performed  in  a  program 
that  was  itself  separate  from  the  Title  X 
project.  The  test,  as  articulated  in  the 
summary  made  available  for  comment 
by  the  June  23,  1993  notice,  was 
"whether  the  abortion  element  in  a 
program  of  family  planning  services 
bulks  so  large  and  is  so  intimately 
related  to  all  aspects  of  the  program  as 
to  make  it  difficult  or  impossible  to 
separate  the  eligible  and  non-eligible 
items  of  cost." 

These  interpretations  received  by  far 
the  most  specific  and  extensive  public 
comment.  The  vast  majority  of  this 
public  comment  was  from  providers  and 
provider  organizations  and  was 
negative  Although  it  was  generally 
agreed  that  the  financial  separation  of 
Title  X  project  activities  from  abortion- 
related  activities  was  required  by  statute 
and.  in  the  words  of  one  comment, 
"absolutely  necessary,"  many  of  these 
comments  objected  that  requiring 
additional  types  of  separation  would  be 
unnecessary,  costly,  and  medically 
unwise.  The  argument  was  made  that 
the  requirement  for  physical  separation 


is  unnecessary,  as  it  is  not  required  by 
the  statute  which,  on  its  face,  requires 
financial  separation  only.  Further,  it 
was  argued  that  since  Title  X  grantees 
are  subject  to  rigorous  financial  audits, 
it  can  be  determined  whether  program 
funds  have  been  spent  on  permissible 
family  planning  services,  without 
additional  requirements  being 
necessary.  With  respect  to  the  issue  of 
cost,  it  was  generally  objected  that 
requiring  separation  of  staff  and 
facilities  would  be  inefficient  and  cost 
ineffective.  For  example,  one  comment 
argued  that — 

The  wastefulness  and  inefficiency  of  the 
separation  requirements  is  *   *   *  illustrated 
by  the  policy  which  allows  common  waiting 
rooms,  but  disallows  "impermissible 
materials"  in  them.  This  puts  grantees  in  the 
position  of  having  to  continuously  monitor 
health  information  for  undefined 
"permissibility"  or  to  build  a  separate 
waiting  room  just  to  be  able  to  utilize  those 
materials  *   *   *. 

It  was  argued  that  these  concerns  were 
particularly  important  for  small  and 
rural  clinics  "that  may  be  the  only 
accessible  Title  X  family  planning  and/ 
or  abortion  providers  for  a  large 
population  of  low-income  women."  Of 
particular  concern  for  such  clinics  was 
the  duplication  of  costs  inherent  in  the 
separation  requirements,  as  they — 

cannot  afford  to  operate  separate  facilities  or 
to  employ  separate  staff  for  these  services 
without  substantially  increasing  the  prices  of 
*   *   *  services.  Nor  can  they  offer  different 
services  on  different  days  of  the  week 
because  so  many  of  their  paUenls  *   *   *  are 
only  able  to  travel  to  the  clinic  on  one  day. 

Many  providers  also  pointed  out  that 
requiring  complete  physical  separation 
of  services  would  be  inconsistent  with 
public  health  principles,  which 
recommend  integrated  health  care,  and 
would  impact  negatively  on  continuity 
of  care.  As  one  comment  stated, 
"women's  reproductive  health  needs  are 
not  artificially  separated  between 
services:  a  woman  who  needs  an 
abortion  may  also  need  contraceptive 
services,  and  may  at  another  time 
require  parental  care."  Several  providers 
objected  in  particular  that  such  a 
separation  would,  in  the  words  of  one 
comment,  "remove  *  *  *  one  of  the 
most  opportune  time[s]  to  facilitate  the 
entry  of  the  abortion  patent  into  family 
planning  coimseling,  which  is  at  the 
post-abortion  check-up."  it  was  also 
pointed  out  that  separation  of  services 
would  burden  women,  by  making  them 
"make  multiple  appointments  or  trips  to 
visit  different  staffer  facilities."  Finally, 
the  separation  policy  was  objected  to  by 
several  of  the  comments  that  otherwise 
generally  supported  the  proposed  rule 
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as  unnecessarily  broad,  ambiguous,  and 
vague. 

Several  of  the  comments  opposing  the 
revocation  of  the  Gag  Rule  and  the 
adoption  of  the  proposed  rules  likewise 
objected  specifically  to  the  separation 
requirements,  generally  on  the  ground 
that  the  pre- 1988  policies  were  vague 
and  unenforceable.  Two  comments  also 
argued  that,  if  the  pre-1988  requirement 
of  physical  separation  was  to  be 
re  instituted,  it  made  no  sense  to  revoke 
§  59.9  of  the  Gag  Rule  in  its  entirety,  as 
that  section  of  the  Gag  Rule  contained 
specific  standards  to  implement  this 
requirement;  alternatively,  it  was  argued 
that  if  the  Secretary  is  going  to  use 
different  standards  to  determine 
whether  the  requisite  physical 
separation  existed,  those  should  be 
published  for  public  comment. 

The  Secretary  agrees  that  the 
comments  on  both  sides  of  this  issue 
have  identified  substantial  concerns 
with  the  pre-1988  interpretations  with 
respect  to  the  issue  of  how  much 
physical  separation  should  be  required 
between  a  grantee's  Title  X  project 
activities  and  abortion-related  activities. 
The  Secretary  agrees  with  the  comments 
that  the  pre-1988  interpretation  that 
some  physical  separation  was  required 
was  unenforceable.  Indeed,  since  the 
pre-1988  interpretations  had  held  that  it 
was  permissible  to  provide  abortions  on 
a  Title  X  clinic  site  and  to  have  common 
waiting  areas,  records,  and  staff  (subject 
largely  to  proper  allocation  of  costs),  it 
was  difficult  to  tell  just  what  degree  and 
kind  of  physical  separation  were 
prohibited.  As  a  consequence,  the 
agency  attempted  to  enforce  this 
requirement  on  only  a  few  occasions 
prior  to  1988.  The  Secretary  does  not 
agree  with  opponents  of  the  proposed 
rules,  however,  who  argued  that  the 
"physical  separation"  requirements  in 
§  59.9  of  the  Gag  Rule  should  be 
retained  on  the  ground  that  they  provide 
a  necessary  clarification  of  this  issue. 
Although  §  59.9  provided  ostensibly 
more  specific  standards,  the 
fundamental  measure  of  compliance 
under  that  section  remained  ambiguous: 
"the  degree  of  separation  from  facilities 
[in  which  prohibited  activities  occurred] 
and  the  extent  of  such  prohibited 
activities,"  and  "[tjhe  extent  to  which" 
certain  materials  were  present  or  absent. 
Furthermore,  since  under  §  59.9 
compliance  was  to  be  determined  on  a 
"facts  and  circumstemces"  basis,  this 
section  of  the  Gag  Rule  provided 
grantees  with  less  specific  advance 
notice  of  the  compliance  standards  than 
did  the  pre-1988  policies  and 
interpretations.  Moreover,  the  change  in 
policy  from  the  more  concrete  policies 
proposed  during  the  Gag  Rule 


rulemaking  to  the  less  concrete  "facts 
and  circumstances"  standard  ultimately 
adopted  in  the  final  Gag  Rule  as  a  result 
of  the  public  comment  suggests  the 
practical  difficulties  of  line-drawing  in 
this  area.  In  fact,  since  the  Gag  Rule  was 
never  implemented  on  a  national  basis, 
the  precise  contours  of  the  compliance 
standards  of  §  59.9  were  never 
determined.  The  Secretary  has 
accordingly  not  accepted  the  suggestion 
from  several  opponents  of  the  proposed 
rule  that  the  policies  of  §  59.9  be 
retained. 

As  noted  by  many  of  the  comments 
from  groups  that  generally  supported 
the  revocation  of  the  Gag  Rule,  the 
statute  does  not  on  its  face  require 
physiccd  separation;  rather,  by  its  terms 
it  is  addressed  to  the  use  of  "funds." 
While  the  interpretation  of  the  statute 
by  agency  counsel  on  which  the 
requirement  for  physical  separation  is 
based  was  reasonable,  it  is  not  the  only 
possible  reading  of  the  statute.  Rather, 
the  fundamental  question  under  the 
statute  is,  as  the  agency  sees  it,  whether 
Title  X  funds  are  used  by  Title  X 
grantees  to  promote  or  encourage 
abortions  as  a  method  of  family 
planning  in  the  Title  X-assisted  project. 
The  Department  has  traditionally 
viewed  a  grant  project  as  consisting  of 
an  identified  set  of  activities  supported 
in  whole  or  in  part  by  grant  funds.  If  a 
Title  X  grantee  can  demonstrate  by  its 
financial  records,  counseling  and 
service  protocols,  administrative 
procedures,  and  other  means  that — 
within  the  identified  set  of  Title  X- 
supported  activities — promotion  or 
encovuagement  of  abortion  as  a  method 
of  family  planning  does  not  occiu-,  then 
it  is  hard  to  see  what  additional 
statutory  protection  is  afforded  by  the 
imposition  of  a  requirement  for 
"physical"  separation.  Indeed,  in  the 
light  of  the  enforcement  history  noted 
above,  it  is  not  unreasonable  to  say  that 
the  standard  of  "physical"  separation 
has,  as  a  practical  matter,  had  little 
relevance  or  applicability  in  the  Title  X 
program  to  date.  Moreover,  the  practical 
difficulty  of  drawing  lines  in  this  area, 
both  as  experienced  prior  to  1988  and 
as  evident  in  the  history  of  the  Gag  Rule 
itself,  suggests  that  this  legal 
interpretation  is  not  likely  ever  to  result 
in  an  enforceable  compliance  policy 
that  is  consistent  with  the  efficient  and 
cost-effective  delivery  of  family 
planning  services.  Accordingly,  the 
Secretary  has  accepted  the  suggestion  of 
a  number  of  the  comments  that  the 
requirement  for  physical  separation  be 
dropped;  the  interpretations 
summarized  in  the  notice  published  in 
the  notices  section  of  this  edition  of  the 


Federal  Register  are  revised 
accordingly.  This  decision  makes  it 
unnecessary  to  respond  to  the  remaining 
comments  on  the  issue. 

G.  Advocacy  Restrictions 

The  Gag  Rule,  at  42  CFR  59.10  (1989 
ed.),  prohibited  Title  X  projects  fi'om 
encouraging,  promoting,  or  advocating 
abortion  as  a  method  of  family  planning. 
This  section  prohibited  Title  X  projects 
from  engaging  in  actions  to  "assist 
women  to  obtain  abortions  or  increase 
the  availability  or  accessibility  of 
abortion  for  family  planning  purposes," 
including  actions  such  as  lobbying  for 
the  passage  of  legislation  to  increase  the 
availability  of  abortion  as  a  method  of 
family  planning,  providing  speakers  to 
promote  the  use  of  abortion  as  a  method 
of  family  plarming,  paying  dues  to  any 
group  that  as  a  significant  part  of  its 
activities  advocated  abortion  as  a 
method  of  family  planning,  using  legal 
action  to  make  abortion  available  as  a 
method  of  family  planning,  and 
developing  or  disseminating  materials 
advocating  abortion  as  a  method  of 
family  planning.  The  pre-1988 
interpretations  likewise  prohibited  the 
promotion  or  encouragement  of  abortion 
as  a  method  of  family  planning  through 
advocacy  activities  such  as  providing 
speakers,  bringing  legal  action  to 
liberalize  statutes  relating  to  abortion, 
and  producing  and/or  showing  films 
that  tend  to  encoiu-age  or  promote 
abortion  as  a  method  of  family  planning. 
However,  under  those  prior 
interpretations,  it  was  considered 
permissible  for  Title  X  grantees  to  be 
dues-paying  members  of  abortion 
advocacy  groups,  so  long  as  there  were 
other  legitimate  program-related  reasons 
for  the  affiliation. 

Very  few  comments  were  received 
concerning  these  proposed 
interpretations.  Those  received  fi'om 
persons  and  entities  that  generally 
supported  the  proposed  rules  generally 
argued  against  the  restriction  on 
showing  films  advocating  abortion,  on 
the  ground  that  it  was  possible  to  violate 
this  restriction  by  showing  a  film  that 
was  purely  factual  and  detailed  relative 
risks.  The  few  comments  on  this  part  of 
the  policies  and  interpretations  received 
fi'om  those  who  generally  opposed 
revoking  the  Gag  Rule  pointed  out  the 
similarity  between  the  advocacy 
policies  articulated  in  the  proposed 
interpretations  and  §  59.10  of  the  Gag 
Rule  and  argued  that  §  59.10  should 
accordingly  be  reinstated. 

As  set  out  above,  the  Secretary  is  of 
the  view  the  Gag  Rule  cannot  and 
should  not  be  adopted  piecemeal,  as 
recommended  by  these  comments. 
Moreover,  the  Secretary  is  of  the  view 
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that  the  prohibition  against  dues  paying 
contained  in  §  59.10  is  not  required  by 
the  statute  and  does  not  represent  sound 
public  policy.  Accordingly,  the 
suggestion  that  §  59.10  be  reinstated  has 
not  been  adopted.  With  respect  to  the 
criticism  of  the  prohibition  against  Title 
X  grantees  showing  films  advocating 
abortion  as  a  method  of  family  planning, 
it  is  recognized  that  the  prohibition 
should  not  encompass  the  kind  of 
neutral,  factual  information  that 
grantees  are  permitted  to  provide  in  the 
counseling  context;  the  interpretations 
have  been  clarified  accordingly.  To  the 
extent  that  these  comments  seek  to 
further  liberalize  the  advocacy 
restrictions,  however,  they  are  rejected 
as  inconsistent  with  the  Secretary's 
basic  interpretation  of  section  1008. 

H.  Miscellaneous 

A  number  of  comments  were  received 
on  miscellaneous  issues.  Those 
comments,  and  the  Secretary's 
responses  thereto,  are  siunmarized 
below. 

1.  Changes  outside  the  scope  of  the 
rulemaking 

Several  comments  were  received 
advocating  changes  to  other  sections  of 
the  regulations  on  issues  other  than  the 
issue  of  compliance  with  section  1008. 
These  comments  included  the  following 
suggestions:  that  the  regulations  be 
revised  to  permit  natural  family 
planning  providers  to  be  Title  X 
grantees;  that  the  regulations  be  revised 
to  prohibit  single  method  providers 
from  participating  in  Title  X  projects; 
that  the  footnote  in  the  regulation 
addressing  Pub.  L.  94-63  be  revised  to 
state  that  the  law  also  forbids  coercion 
to  carry  a  pregnancy  to  term;  that  the 
regulations  be  revised  to  deal  with 
recent  medical  developments,  such  as 
HIV  or  Norplant.  All  of  these 
suggestions  are  rejected  on  the  ground 
that  they  exceed  the  scope  of  the 
rulemaking  because  these  issues  were 
not  the  subject  of  the  Notice  of  Proposed 
Rulemaking. 

2.  Audit  standards 

Several  providers  urged  that  the  0MB 
audit  standards  for  Title  X  projects  be 
revised  to  reflect  the  change  in  the 
regulations.  While  this  comment  is 
likewise  outside  the  scope  of  the 
rulemaking,  the  Department  intends  to 
work  with  the  Office  of  Management 
and  Budget  to  revise  the  program  audit 
standards  to  reflect  the  regulations 
below  and  the  policies  and 
interpretations  also  being  reinstituted. 


3.  Separation  of  Powers 

Two  comments,  including  one  from 
four  members  of  Congress,  argued  that 
the  suspension  of  the  Gag  Rule  violated 
the  separation  of  powers  insofar  as  it 
misspent  federal  tax  dollars  without 
amendment  to  the  statute  or  compliance 
with  the  APA.  The  Secretary  disagrees 
that  suspension  of  the  Gag  Rule  violated 
either  the  statute  or  the  APA.  The  Gag 
Rule  was,  in  the  Secretary's  view,  a 
permissible  interpretation  of  the  statute, 
but  not  the  only  permissible 
interpretation  of  the  statute;  thus, 
suspension  of  those  rules  (and 
reinstitution  of  the  Department's 
longstanding  policies  and 
interpretations  of  the  statute)  is  not 
inconsistent  with  the  statute.  Nor  was 
the  suspension  action  inconsistent  with 
the  APA,  as  the  findings  which  the  APA 
requires  be  made  in  such  circiunstances 
were  made.  Finally,  the  Secretary  notes 
that  this  issues  is  now  moot,  with  the 
publication  of  the  regulations  below. 

/.  Technical  Amendments 

Because  the  proposed  rules  proposed 
the  reissuance  of  the  program 
regulations  that  were  issued  in  1980.  it 
was  recognized  that — 

some  of  the  other  regulations  cross- 
referenced  in  the  rules  below  may  no  longer 
be  operative  or  citations  may  need  to  be 
updated.  However,  such  housekeeping 
details  will  be  addressed  in  the  final  rules. 

58  FR  7464.  Further  review  of  the 
proposed  regulations  has  established 
that  this  is  indeed  the  case. 
Accordingly,  a  number  of  technical 
amendments  have  been  made  to  the 
regulations,  to  delete  obsolete  statutory 
or  regulatory  references  or  to  clarify  the 
existing  provisions  or  incorporate  new 
regulatory  or  other  references  made 
relevant  by  subsequent  changes  in  the 
law.  A  summary  of  the  technical 
amendments,  and  the  reasons  therefor, 
follows: 

1.  §59.2  (definition  of  "low  income 
family"):  The  reference  to  "Community 
Services  Administration  Income  Poverty 
Guidelines  (45  CFR  1060.2)"  is  changed 
to  "Poverty  Guidelines  issued  pursuant 
to  42  U.S.C.  9902(2).  "  This  change 
reflects  a  change  in  the  law,  effected  by 
Pub.  L.  97-35,  §673. 

2.  §59.2  (definition  of  State"):  The 
definition  of  this  term  is  changed  to 
reflect  statutory  changes  regarding  the 
Trust  Territories  of  the  Pacific  Islands 
effected  by  Pub.  L.  99-239  (relating  to 
the  Federated  States  of  Micronesia,  the 
Marshall  Islemds,  and  the  Republic  of 
Palau). 

3.  §  59.5(a)(8):  The  reference  to  the 
"CSA  Income  Poverty  Guidelines"  is 
changed,  consistent  with  and  for  the 


reason  set  out  above  with  respect  to 
§  59.2  (definition  of  "low  income 
family"). 

4.  §  59.9:  The  reference  to  "Subpart 
Q"  of  45  CFR  Part  74  has  been  deleted, 
as  that  subpart  has  been  revoked.  A 
reference  to  45  CFR  Part  92  has  been 
added,  to  reflect  the  requirements  at  that 
part  that  apply  by  their  terms  of  State 
and  local  governments. 

5.  §59.10:  The  references  to  42  CFR 
Part  122  and  45  CFR  Part  19  have  been 
deleted,  as  those  parts  have  been 
revoked.  A  reference  to  37  CFR  Part  401, 
which  applies  by  its  terms,  has  been 
added,  reflecting  a  change  in  the  law. 
The  description  of  45  CFR  Part  74  has 
been  changed,  to  reflect  accurately  the 
current  title  of  that  part.  A  reference  to 
45  CFR  Part  92  has  been  added,  to 
reflect  the  requirements  at  that  part  that 
apply  by  their  terms  to  State  and  local 
governments. 

6.  §59.11:  The  word  "dociunented" 
has  been  inserted  before  the  word 
"consent"  in  this  section  to  clarify  what 
was  implicit  in  this  section,  that  the 
consent  for  disclosure  must  be 
documented  by  the  project. 

7.  §59.12  (proposed):  The  proposed 
section  (which  was  the  prior  section 
relating  to  inventions  and  discoveries) 
has  been  deleted,  as  it  has  been 
superseded  by  the  government-wide 
regulations  at  37  CFR  Part  401,  a 
reference  to  which  has  been  added  to 

§  59.10.  This  change  has  also  occasioned 
the  renumbering  of  the  proposed 
§59.13. 

The  above  changes  are  all  technical  in 
nature  and  simply  bring  the  regulations 
issued  below  into  conformity  with 
current  law.  They  are  thus  essentially 
housekeeping  in  nature,  as  noted  in  the 
proposed  rules.  Accordingly,  and  for  the 
reasons  set  out  above,  the  Secretary 
finds  that  public  comment  on  these 
changes  would  be  impracticable, 
uimecessary,  and  contrary  to  the  public 
interest  and  that  good  cause  therefore 
exists  for  omitting  public  comment 
thereon. 

m.  Effective  Date 

These  regulations  are  adopted 
effective  upon  publication,  as  they  meet 
the  conditions  for  exception  from  the 
requirement  for  a  30-day  delay  in 
effective  date  under  5  U.S.C.  553(d). 
First,  by  revoking  the  Gag  Rule,  the 
regulations  below  relieve  the 
restrictions  imposed  on  grantees' 
conduct  of  their  Title  X  projects  by  the 
Gag  Rule.  Second,  the  policies  adopted 
in  the  regulations  below  and  the 
interpretations  adopted  in  conjunction 
with  them  are  already  largely  in  effect, 
by  virtue  of  the  suspension  of  the  Gag 
Rule  and  the  reinstitution  of  the  pre- 
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1988  policies  and  interpretations 
effected  by  the  interim  rules  of  February 
5,  1993.  To  the  extent  this  status  quo  is 
changed  by  the  revision  of  the  policies 
and  interpretations  in  question,  the 
effect  of  those  revisions  is  to  clarify  and 
simplify  certain  of  the  present 
restrictions,  which  should  make 
complying  with  the  policies  and 
interpretations  easier  for  grantees  than 
is  presently  the  case.  Thus,  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  of  these  regulations, 
and  the  Secretary  accordingly  finds  that 
good  cause  exists  for  making  them 
effective  upon  publication. 

rv.  Analysis  of  Impacts 

The  Secretary  has  examined  the 
impacts  of  the  final  rule  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  and  certifies  that  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  (the  Act)  requires 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  tn  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
for  inflation)  in  any  year.  This  rule  will 
not  result  in  such  an  expenditure; 
consequently,  it  is  not  covered  by 
Section  202  of  the  Act. 

Executive  Order  13132  requires  that  a 
Federalism  Assessment  be  prepared  in 
any  cases  in  which  policies  have 
significant  federalism  implications  as 
defined  in  the  Executive  Order.  The 
Department  does  not  intend  or  interpret 
this  final  rule  as  imposing  additional 
costs  or  burdens  on  the  States.  The 
Department  has  evaluated  the  public 
comments.  Public  comments  from  State 
and  local  health  departments  indicate 
support  for  the  Title  X  policies 
contained  in  the  final  rule  and  the 
interpretations  to  ensure  the  provision 
of  quality  medical  care  and  patients' 
rights  to  comprehensive  services.  In  the 
interest  of  consistent  program  operation 
and  uniform  understanding  of  the 
policy,  the  final  rule  codifies  what  has 
been  longstanding  program  policy  and 
is  consistent  with  current  program 
practice. 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  pursuant  to 
Executive  Order  12866. 

List  of  Subjects  in  42  CFR  Part  59. 

Family  plaiming — birth  control;  Grant 
programs — health;  Health  facilities. 


Dated:  June  28,  2000. 
David  Satcher, 

Assistant  Secretary  for  Health  and  Surgeon 
General. 

Approved:  June  28.  2000. 
Donna  E.  Shalala, 
Secretary. 

PART  59— GRANTS  FOR  FAMILY 
PLANNING 

t  or  the  reasons  set  out  in  the 
preamble,  subpart  A  of  part  59  of  title 
42,  Code  of  Federal  Regulations,  is 
hereby  revised  to  read  as  follows: 

Subpart  A — Project  Grants  for  Family 
Planning  Services 

Sec. 

59.1  To  what  programs  do  these  regulations 
apply? 

59.2  Definitions. 

59.3  Who  is  eligible  to  apply  for  a  family 
planning  services  grant? 

59.4  How  does  one  apply  for  a  family 
planning  services  grant? 

59.5  What  requirements  must  be  met  by  a 
family  planning  project? 

59.6  What  procedures  apply  to  assure  the 
suitability  of  informational  and 
educational  material? 

59.7  What  criteria  will  the  Department  of 
Health  and  Human  Services  use  to 
decide  which  family  planning  services 
projects  to  fund  and  in  what  amount? 

59.8  How  is  a  grant  awarded? 

59.9  For  what  purposes  may  grant  funds  be 
used? 

59. 10  What  other  HHS  regulations  apply  to 
grants  under  this  subpart? 

59.11  Confidentiality. 

59.12  Additional  conditions. 

Subpart  A  -Project  Grants  for  Family 
Planning  Services 

Authority:  42  U.S.C.  300a-4. 

§  59.1     To  what  programs  do  these 
regulations  apply? 

The  regulations  of  this  subpart  are 
applicable  to  the  award  of  grants  under 
section  1001  of  the  Public  Health 
Service  Act  (42  U.S.C.  3200)  to  assist  in 
the  establishment  and  operation  of 
voluntary  family  planning  projects. 
These  projects  shall  consist  of  the 
educational,  comprehensive  medical, 
and  social  services  necessary  to  aid 
individuals  to  determine  freely  the 
number  and  spacing  of  their  children. 

§59.2     Definitions. 

As  used  in  this  subpart: 

Act  means  the  Public  Health  Service 
Act,  as  cunended. 

Family  means  a  social  unit  composed 
of  one  person,  or  two  or  more  persons 
living  together,  as  a  household. 

Low  income  family  means  a  family 
whose  total  annual  income  does  not 
exceed  100  percent  of  the  most  recent 


Poverty  Guidelines  issued  pursuant  to 
42  U.S.C.  9902(2).  "Low-income  family" 
also  includes  members  of  families 
whose  annual  family  income  exceeds 
this  amount,  but  who,  as  determined  by 
the  project  director,  are  unable,  for  good 
reasons,  to  pay  for  family  planning 
services.  For  example,  unemancipated 
minors  who  wish  to  receive  services  on 
a  confidential  basis  must  be  considered 
on  the  basis  of  their  own  resources. 

Nonprofit,  as  applied  to  any  private 
agency,  institution,  or  organization, 
means  that  no  part  of  the  entity's  net 
earnings  benefit,  or  may  lawfully 
benefit,  any  private  shareholder  or 
individueil. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

State  includes,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
Guam,  the  Commonwealth  of  Puerto 
Rico,  the  Northern  Mariana  Islands,  the 
U.S.  Virgin  Islands,  American  Samoa, 
the  U.S.  Outlaying  Islands  (Midway, 
Wage,  et  al.),  the  Marshall  Isl£uids,  the 
Federated  State  of  Micronesia  and  the 
Republic  of  Palau. 

§  59.3     Who  is  eligible  to  apply  for  a  family 
planning  services  grant? 

Any  public  or  nonprofit  private  entity 
in  a  State  may  apply  for  a  grant  under 
this  subpart. 

§  59  4     How  does  one  apply  for  a  family 
planning  services  grant? 

(a)  Application  for  a  grant  under  this 
subpart  shall  be  made  oh  an  authorized 
form. 

(b)  An  individual  authorized  to  act  for 
the  applicant  and  to  assume  on  behalf 
of  the  applicant  the  obligations  imposed 
by  the  terms  and  conditions  of  the  grant, 
including  the  regulations  of  this 
subpart,  must  sign  the  application. 

(c)  The  application  shall  contain — 

(1)  A  description,  satisfactory  to  the 
Secretary,  of  the  project  and  how  it  will 
meet  the  requirements  of  this  subpart; 

(2)  A  budget  and  justification  oi  the 
amount  of  grant  funds  requested; 

(3)  A  description  of  the  standards  and 
qualifications  which  will  be  required  for 
all  personnel  and  for  all  facilities  to  be 
used  by  the  project;  and 

(4)  Such  other  pertinent  information 
as  the  Secretary  mav  require. 

§  59.5     What  requirements  must  be  met  by 
a  family  planning  project? 

(a)  Each  project  supported  under  this 
part  must: 

(1)  Provide  a  broad  range  of 
acceptable  and  effective  medically 
approved  family  planning  methods 


il 
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(including  natural  family  planning 
methods)  and  services  (including 
infertility  services  and  services  for 
adolescents).  If  an  organization  offers 
only  a  single  method  of  family  planning, 
it  may  participated  as  part  of  a  project 
as  long  as  the  entire  project  offers  a 
broad  range  of  family  planning  services. 

(2)  Provide  services  without 
subjecting  individuals  to  any  coercion 
to  accept  services  or  to  employ  or  not 
to  employ  any  particular  methods  of 
family  planning.  Acceptance  of  services 
must  be  solely  on  a  voluntary  basis  and 
may  not  be  made  a  prerequisite  to 
eligibility  for,  or  receipt  of,  any  other 
services,  assistance  from  or 
participation  in  any  other  program  of 
the  applicant.  1 

(3)  Provide  services  in  a  manner 
which  protects  the  dignity  of  the 
individual. 

(4)  Provide  services  without  regard  of 
religion,  race,  color,  national  origin, 
handicapping  condition,  age,  sex, 
number  of  pregnancies,  or  martial 
status. 

(5)  Not  provide  abortion  a  method  of 
family  planning.  A  project  must: 

(i)  Offer  pregnant  women  the 
opportxmity  to  provided  information 
and  counseling  regarding  each  of  the 
following  options: 

(A)  Prenatal  care  and  delivery; 

(B)  Infant  care,  foster  care,  or 
adoption;  and 

(C)  Pregnancy  termination. 

(ii)  If  requested  to  provide  such 
information  and  counseling,  provide 
neutral,  factual  information  and 
nondirective  counseling  on  each  of  the 
options,  and  referral  upon  request, 
except  with  respect  to  anv  option(s) 
about  which  the  pregnant  woman 
indicates  she  does  not  wish  to  receive 
such  information  and  counseling. 

(6)  Provide  that  priority  m  the 
provision  of  sen'ices  will  be  given  to 
persons  from  low-income  families. 

[7]  Provide  that  no  charge  will  be 
made  for  services  provided  to  anv 
persons  from  a  low-income  family 
except  to  the  extent  that  pavment  will 
be  made  by  a  third  party  (including  a 
government  agency)  which  is  authorized 


'  .Section  205  of  Pub.  L.  94-63  states:  "Any  (1) 
officer  or  employee  of  the  United  States.  (2)  officer 
or  employee  of  any  State,  political  subdivision  of 
a  State,  or  any  other  entity,  which  administers  or 
supervises  the  administration  of  any  program 
receiving  Federal  financial  assistance,  or  (3)  person 
who  receives,  under  any  program  receiving  Federal 
assistance,  compensation  for  senices,  who  coerces 
or  endeavors  to  coerce  any  person  to  undergo  an 
abortion  or  sterilization  procedure  by  threatening 
such  person  with  the  loss  of,  or  disqualification  for 
the  receipt  of,  any  benefit  or  service  under  a 
program  receiving  Federal  financial  assistance  shall 
be  fined  not  more  than  $1,000  or  imprisoned  for  not 
more  than  one  year,  or  both." 


to  or  is  under  legal  obligation  to  pay  this 
charge. 

(8)  Provide  that  charges  will  be  made 
for  services  to  persons  other  than  those 
from  low-income  families  in  accordance 
with  a  schedule  of  discounts  based  on 
ability  to  pay,  except  that  charges  to 
persons  from  families  whose  annual 
income  exceeds  250  percent  of  the 
levels  set  forth  in  the  most  recent 
Poverty  Guidelines  issued  pursuant  to 
42  U.S.C.  9902(2)  will  be  made  in 
accordance  with  a  schedule  of  fees 
designed  to  recover  the  reasonable  cost 
of  providing  services. 

(9)  If  a  third  party  (including  a 
Government  agency)  is  authorized  or 
legally  obligated  to  pay  for  services,  all 
reasonable  efforts  must  be  made  to 
obtain  the  third-party  payment  without 
application  of  any  discounts.  Where  the 
cost  of  services  is  to  be  reimbursed 
under  title  XIX,  XX,  or  XXI  of  the  Social 
Security  Act,  a  written  agreement  with 
the  title  XIX.  XX  or  XXI  agency  is 
required. 

(I0)(i)  Provide  that  if  an  application 
relates  to  consolidation  of  service  areas 
or  health  resources  or  would  otherwise 
affect  the  operations  of  local  or  regional 
entities,  the  applicant  must  document 
that  these  entities  have  been  given,  to 
the  maximum  feasible  extent,  an 
opportunity  to  participate  in  the 
development  of  the  application.  Local 
and  regional  entities  include  existing  or 
potential  subgrantees  which  have 
previously  provided  or  propose  to 
provide  family  planning  services  to  the 
area  proposed  to  be  served  by  the 
applicant. 

(ii)  Provide  an  opportimity  for 
maximum  participation  by  existing  or 
potential  subgrantees  in  the  ongoing 
policy  decisionmaking  of  the  project. 

(11)  Provide  for  an  Advisory 
Committee  as  required  by  §  59.6. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  each 
project  must  meet  each  of  the  following 
requirements  unless  the  Secretary 
determines  that  the  project  has 
established  good  cause  for  its  omission. 
Each  project  mu.st: 

(1)  Provide  for  medical  services 
related  to  family  planning  (including 
physician's  consultation,  examination 
prescription,  and  continuing 
super\'ision,  laboratory  examination, 
contraceptive  supplies)  and  necessary 
referral  to  other  medical  facilities  when 
medically  indicated,  and  provide  for  the 
effective  usage  of  contraceptive  devices 
and  practices. 

(2)  Provide  for  social  services  related 
to  family  planning,  including 
coimseling,  referral  to  and  from  other 
social  and  medical  services  agencies, 


and  any  ancillary  services  which  may  be 
necessary  to  facilitate  clinic  attendance. 

(3)  Provide  for  informational  and 
educational  programs  designed  to — 

(i)  Achieve  community  understanding 
of  the  objectives  of  the  program; 

(ii)  Inform  the  commimity  of  the 
availability  of  services;  and 

(iii)  Promote  continued  participation 
in  the  project  by  persons  to  whom 
family  planning  services  may  be 
beneficial. 

(4)  Provide  for  orientation  and  in- 
service  training  for  all  project  personnel. 

(5)  Provide  services  without  the 
imposition  of  any  durational  residency 
requirement  or  requirement  that  the 
patient  be  referred  by  a  physician. 

(6)  Provide  that  family  planning 
medical  services  will  be  performed 
under  the  direction  of  a  physician  with 
special  training  or  experience  in  family 
planning. 

(7)  Provide  that  all  services  purchased 
for  project  participants  will  be 
authorized  by  the  project  director  or  his 
designee  on  the  project  staff. 

(8)  Provide  for  coordination  and  use 
of  referral  arrangements  with  other 
providers  of  health  care  services,  local 
health  and  welfare  departments, 
hospitals,  voluntary  agencies,  and 
health  services  projects  supported  by 
other  federal  programs. 

(9)  Provide  that  if  family  planning 
services  are  provided  by  contract  or 
other  similar  arrangements  with  actual 
providers  of  services,  services  will  be 
provided  in  accordance  with  a  plan 
which  establishes  rates  and  method  of 
payment  for  medical  care.  These 
payments  must  be  made  under 
agreements  with  a  schedule  of  rates  and 
payment  procediu^s  maintained  by  the 
grantee.  The  grantee  must  be  prepared 
to  substantiate,  that  these  rates  are 
reasonable  and  necessary. 

(10)  Provide,  to  the  maximum  feasible 
extent,  an  opportunity  for  participation 
in  the  development,  implementation, 
and  evaluation  of  the  project  by  persons 
broadly  representative  of  all  significant 
elements  of  the  population  to  be  served, 
and  by  others  in  the  community 
knowledgeable  about  the  commimity's 
needs  for  family  planning  services 

§59.6     What  procedures  apply  tc  assure 
the  surtablltty  of  informational  ano 
educational  material? 

(a)  A  grant  imder  this  section  may  be 
made  only  upon  assurance  satisfactory 
to  the  Secretary  that  the  project  shall 
provide  for  the  review  and  approval  of 
informational  and  educational  materials 
developed  or  made  available  under  the 
project  by  an  Advisory  Committee  prior 
to  their  distribution,  to  assiu«  that  the 
materials  are  suitable  for  the  population 
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or  community  to  which  they  are  to  be 
made  available  and  the  purposes  of  title 
X  of  the  Act.  The  project  shall  not 
dissemihate  ciny  such  materials  which 
are  not  approved  by  the  Advisory 
Committee. 

(b)  The  Advisory  Committee  referred 
to  in  paragraph  (a)  of  this  section  shall 
be  established  as  follows: 

(1)  Size.  The  Committee  shall  consist 
of  no  fewer  than  five  but  not  more  than 
nine  members,  except  that  this 
provision  may  be  waived  by  the 
Secretary  for  good  cause  shown. 

(2)  Composition.  The  Committee  shall 
include  individuals  broadly 
representative  (in  terms  of  demographic 
factors  such  as  race,  color,  national 
origin,  handicapped  condition,  sex,  and 
age)  of  the  population  or  community  for 
which  the  materials  are  intended. 

(3)  Function.  In  reviewing  materials, 
the  Advisory  Committee  shall: 

(i)  Consider  the  educational  and 
cultiual  backgrounds  of  individuals  to 
whom  the  materials  are  addressed; 

(ii)  Consider  the  standards  of  the 
population  or  community  to  be  served 
with  respect  to  such  materials; 

(iii)  Review  the  content  of  the 
material  to  assiu'e  that  the  information 
is  factually  correct; 

(iv)  Determine  whether  the  material  is 
suitable  for  the  population  or 
community  to  which  is  to  be  made 
available;  and 

(v)  Establish  a  written  record  of  its 
determinations. 

§  59  "     What  criteria  will  the  Department  of 
Heaitn  and  Human  Services  use  to  decide 
which  family  planning  services  projects  to 
fund  and  in  what  amount? 

(aj  Within  the  limits  of  funds 
available  for  these  piuposes,  the 
Secretary  may  award  grants  for  the 
establishment  and  operation  of  those 
projects  which  will  in  the  Department's 
judgment  best  promote  the  purposes  of 
section  1001  of  the  Act,  taking  into 
account: 

(1)  The  number  of  patients,  and,  in 
particular,  the  number  of  low-income 
patients  to  be  served; 

(2)  The  extent  to  which  family 
planning  services  are  needed  locally; 

(3)  The  relative  need  of  the  applicant; 

(4)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
federal  assistance; 

(5)  The  adequacy  of  the  applicant's 
facilities  and  staff; 

(6)  The  relative  availability  of  non- 
federal resources  within  the  commiuiity 
to  be  served  and  the  degree  to  which 
those  resources  are  conunitted  to  the 
project;  and 


(7)  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  these 
regulations. 

(b)  The  Secretary  shall  determine  the 
amount  of  any  award  on  the  basis  of  his 
estimate  of  the  sum  necessary  for  the 
performance  of  the  project.  No  grant 
may  be  made  for  less  than  90  percent  of 
the  project's  costs,  as  so  estimated, 
unless  the  grant  is  to  be  made  for  a 
project  which  was  supported,  under 
section  1001,  for  less  than  90  percent  of 
its  costs  in  fiscal  year  1975.  In  that  case, 
the  grant  shall  not  be  for  less  than  the 
percentage  of  costs  covered  by  the  grant 
in  fiscal  year  1975. 

(c)  No  grant  may  be  made  for  an 
emiount  equal  to  100  percent  for  the 
project's  estimated  costs. 

§  59.8    How  is  a  grant  awarded? 

(a)  The  notice  of  grant  award  specifies 
how  long  HHS  intends  to  support  the 
project  without  requiring  the  project  to 
recompete  for  funds.  This  period,  called 
the  project  period,  will  usually  be  for 
three  to  five  years. 

(b)  Generally  the  grant  will  initially  be 
for  one  year  and  subsequent 
continuation  awards  will  also  be  for  one 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  such 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  and  the 
availability  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  HHS  that  continued 
funding  is  in  the  best  interest  of  the 
government. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  make  any  additional, 
supplemental,  continuation,  or  other 
award  with  respect  to  any  approved 
application  or  portion  of  an  approved 
application. 

§59.9     For  what  purpose  may  grant  tunas 
be  used? 

Any  funds  granted  under  this  subpart 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  were  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  subpart,  the  terms  and  conditions 
of  the  award,  and  the  applicable  cost 
principles  prescribed  in  45  CFR  Part  74 
or  Part  92,  as  applicable. 


§59.10     What  other  HHS  regulations  apply 
to  grants  under  this  subpart? 

Attention  is  drawn  to  the  following 
HHS  Department-wide  regulations 
which  apply  to  grants  under  this 
subpart.  "These  include: 

37  CFR  Part  401— Rights  to  inventions  made 
by  nonprofit  organizations  and  small 
business  firms  under  government  grants, 
contracts,  and  cooperative  agreements 

42  CFR  Part  50,  Subpart  D— Public  Health 
Service  grant  appeals  procedure 

45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 

45  CFR  Part  74 — Uniform  administrative 
requirements  for  awards  and  subawards 
to  institutions  of  higher  education, 
hospitals,  other  nonprofit  organizations, 
and  commercial  organizations;  and 
certain  grants  and  agreements  with 
states,  local  governments  and  Indian 
tribal  governments 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services  effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  under  Part  80  of  this  Title 

45  CFR  Part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  or  benefitting  from 
Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

45  CFR  Part  92 — Uniform  administrative 
requirements  for  grants  and  cooperative 
agreements  to  state  and  local 
governments 

§59.11     Confidentiality. 

All  information  as  to  personal  facts 
and  circumstances  obtained  by  the 
project  staff  about  individuals  receiving 
services  must  be  held  confidential  and 
must  not  be  disclosed  without  the 
individual's  documented  consent, 
except  as  may  be  necessary  to  provide 
services  to  the  patient  or  as  required  by 
law,  with  appropriate  safeguards  for 
confidentiality.  Otherwise,  information 
may  be  disclosed  only  in  summar)', 
statistical,  or  other  form  which  does  not 
identify  particular  individuals. 

§59.12     Additional  conditions. 

rhe  Secretarv  may,  with  respect  to 
any  grant,  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award, 
when  in  the  Department's  judgment 
these  conditions  are  necessary  to  assure 
orb  protect  advancement  of  the 
approved  program,  the  interests  of 
public  health,  or  the  proper  use  of  grant 
fluids. 
[FR  Doc.  00-16758  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Hearth  and  Science 

Provision  of  At>ortion-Related  Services 
In  Family  Planning  Services  Projects 

AGENCY:  Office  of  Population  Affairs, 
OPHS.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
uf  the  interpretations  relating  to  the 
statutory  requirement  that  no  funds 
appropriated  under  Title  X  of  the  Public 
Health  Service  Act  be  used  in  programs 
in  which  abortion  is  a  method  of  family 
planning 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  S.  Taylor,  Office  of  Population 
Affairs,  (301)594-4001 
SUPPLEMENTARY  INFORMATION:  On 
February  5.  1993,  the  Department  of 
Health  and  Human  Services  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  that  proposed  to 
revise  the  regulations  at  42  CFR  Part  59, 
Subpart  A.  Subpart  A  of  Part  59  sets 
forth  the  program  requirements 
applicable  to  grantees  under  section 
1001  of  the  Public  Health  Service  (PHS) 
Act,  42  U.S.C.  300.  et  seq.  The  notice  of 
proposed  rulemaking  proposed  to  revise 
that  subpart  by  readopting  the  program 
regulations  as  they  existed  prior  to 
February  2,  1988.  This  action  would 
have  the  effect  of  revoking  the 
regulations  published  on  February  2, 
1988,  commonly  knov^Ti  as  the  "Gag 
Rule,"  which  set  forth  standards  for  the 
compliance  by  such  grantees  vdth 
section  1008  of  that  Act,  42  U.S.C. 
300a-6. 

The  February  5,  1993  notice  of 
proposed  rulemaking  also  proposed  to 
reinstitute  the  pre-1988  policies  and 
interpretations  regarding  compliance 
with  section  1008.  58  FR  7464.  As 
explained  in  the  notice  of  proposed 
rulemaking,  those  policies  and 
interpretations  derived  from  previous 
opinions  of  the  Department  concerning 
section  1008.  To  promote  more  useful 
public  comment  in  the  rulemaking 
process,  the  Department  subsequently 
made  available  a  more  detailed 
summary  of  the  policies  and 
interpretations  and  reopened  the  public 
comment  period.  58  FR  34042  (Jime  23, 
1993). 

A  number  of  public  comments  on  the 
prior  policies  and  interpretations  were 
obtained  during  the  reopened  comment 
period,  and  the  public  comments 
received  during  both  comment  periods 
were  generally  focused  on  the  prior 
policies  and  interpretations  rather  than 
on  the  proposed  regulatory  language. 


The  Department  has  changed  one 
paragraph  of  the  regulations  and  has 
modified  its  prior  interpretations  in 
several  particulars  based  in  part  on  the 
public  comment  received.  These 
modifications,  and  the  grounds  therefor, 
are  described  in  the  preamble  to  the 
final  rules  published  on  this  date  in  the 
rules  section  of  the  Federal  Register. 
The  interpretations,  as  so  modified,  are 
set  out  in  the  summary  statement  below. 
The  sununary  below  is  also  reorganized 
from  the  summary  statement  made 
available  for  public  comment,  for 
purposes  of  clarification. 

Accordingly,  to  provide  guidance  to 
grantees  in  order  to  promote  uniform 
administration  of  the  program  and 
facilitate  grantee  compliance  with  the 
interpretations  that  are  being 
reinstituted  in  conjunction  with  the 
final  regulations  adopted  on  this  date, 
provided  below  is  a  summary  of  the 
program  regulatory  requirements  and 
interpretations  that  relate  to  section 
1008  ofthe  PHS  Act. 

Program  Policies  Regarding  the  Title  X 
National  Family  Planning  Program  and 
the  Section  1008  Abortion  Prohibition 

Section  1008  of  the  Title  X  statute.  42 
U.S.C.  300a-6,  states:  "None  ofthe 
funds  appropriated  under  this  title  shall 
be  used  in  programs  where  abortion  is 
a  method  of  family  planning."  This 
prohibition  applies  not  only  to  the 
performance  of  abortion  by  a  Title  X 
project,  but  also  to  the  conduct  of 
certain  abortion-related  activities  by  the 
project.  However,  the  prohibition  does 
not  apply  to  all  the  activities  of  a  Title 
X  grantee,  but  only  to  those  within  the 
Title  X  project.  This  statement 
summarizes  the  Department 
requirements  and  interpretations  in 
existence  prior  to  the  imposition  ofthe 
1988  "Gag  Rule"  with  regard  to 
implementation  of  section  1008,  as 
modified  following  the  rulemaking  of 
1993. 

1 .  General  Principles 

In  general,  section  1008  prohibits 
Title  X  programs  from  engaging  in 
activities  which  promote  or  encourage 
abortion  as  a  method  of  family  planning. 
However,  section  1008  does  not  prohibit 
the  fimding  imder  Title  X  of  activities 
which  have  only  a  possibility  of 
encouraging  or  promoting  abortion; 
rather,  a  more  direct  nexus  is  required. 
The  general  test  is  whether  the 
immediate  effect  of  the  activity  in 
question  is  to  promote  or  encourage  the 
use  of  abortion  as  a  method  of  family 
plaiming.  If  the  immediate  effect  ofthe 
activity  in  question  is  essentially 
neutral,  then  it  is  not  prohibited  by  the 
statute.  Thus,  a  Title  X  project  may  not 


provide  services  that  directly  facilitate 
the  use  of  abortion  as  a  method  of 
family  planning,  such  as  providing 
transportation  for  an  abortion, 
explaining  and  obtaining  signed 
abortion  consent  forms  from  clients 
interested  in  abortions,  negotiating  a 
reduction  in  fees  for  an  abortion,  and 
scheduling  or  arranging  for  the 
performance  of  an  abortion,  promoting 
or  advocating  abortion  within  Title  X 
program  activities,  or  failing  to  preserve 
sufficient  separation  between  Title  X 
program  activities  and  abortion-related 
activities. 

2.  Abortion  Counseling  and  Referral 

Under  42  CFR  59.5(a)(5),  a  Title  X  project 
must: 

Not  provide  abortion  as  a  method  of  family 
planning.  A  project  must: 

(i)  Offer  pregnant  women  the  opportunity 
to  be  provided  information  and  counseling 
regarding  each  of  the  following  options: 

(A)  Prenatal  care  and  delivery; 

(B)  Infant  care,  foster  care,  or  adoption;  and 

(C)  Pregnancy  termination. 

(ii)  If  requested  to  provide  such 
information  and  counseling,  provide  neutral, 
factual  information  and  nondirective 
counseling  on  each  of  the  options,  and 
referral  on  request,  except  with  respect  to  any 
option(s)  about  which  the  pregnant  woman 
indicates  she  does  not  wish  to  receive  such 
information  and  counseling. 

However,  there  are  limitations  on 
what  abortion  counseling  and  referral  is 
permissable  under  the  statute.  A  Tide  X 
project  may  not  provide  pregnancy 
options  counseling  which  promotes 
abortion  or  encourages  persons  to  obtain 
abortion,  although  the  project  may 
provide  patients  with  complete  factual 
information  about  all  medical  options 
and  the  accompanying  risks  and 
benefits.  While  a  Title  X  project  may 
provide  a  referral  for  abortion,  which 
may  include  providing  a  patient  with 
the  name,  address,  telephone  niunber, 
and  other  relevant  factual  information 
(such  as  whether  the  provider  accepts 
Medicaid,  charges,  etc.)  about  an 
abortion  provider,  the  project  may  not 
take  further  affirmative  action  (such  as 
negotiating  a  fee  reduction,  making  an 
appointment,  providing  transportation) 
to  secure  abortion  services  for  the 
patient.  Where  a  referral  to  another 
provider  who  might  perform  an  abortion 
is  medically  indicated  because  of  the 
patient's  condition  or  the  condition  of 
the  fetus  (such  as  where  the  woman's 
life  would  be  endangered),  such  a 
referral  by  a  Title  X  project  is  not 
prohibited  by  section  1008  and  is 
required  by  42  CFR  59.5(b)(1).  The 
limitations  on  referrals  do  not  apply  in 
cases  in  which  a  referral  is  made  for 
medical  indications. 
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3.  Advocacy  Activities 

A  Title  X  project  may  not  promote  or 
encourage  the  use  of  abortion  as  a 
method  of  family  planning  through 
advocacy  activities  such  as  providing 
speakers  to  debate  in  opposition  to  anti- 
abortion  speakers,  bringing  legal  action 
to  liberalize  statutes  relating  to  abortion, 
or  producing  and/or  showing  films  that 
encourage  or  promote  a  favorable 
attitude  toward  abortion  as  a  method  of 
family  planning.  Films  that  present  only 
neutral,  factual  information  about 
abortion  are  permissible.  A  Title  X 
project  may  be  a  dues  paying  participant 
in  a  national  abortion  advocacy 
organization,  so  long  as  there  are  other 
legitimate  program-related  reasons  for 
the  affiliation  (such  as  access  to  certain 
information  or  data  useful  to  the  Title  X 
project).  A  Title  X  project  may  also 
discuss  abortion  as  an  available 
alternative  when  a  family  planning 
method  fails  in  a  discussion  of  relative 
risks  of  various  methods  of 
contraception. 

4.  Separation 

Non-Title  X  abortion  activities  must 
be  separate  and  distinct  from  Title  X 
project  activities.  Where  a  grantee 
conducts  abortion  activities  that  are  not 
part  of  the  Title  X  project  and  would  not 
be  permissible  if  they  were,  the  grantee 


must  ensure  that  the  Title  X-supported 
project  is  separate  and  distinguishable 
from  those  other  activities.  What  must 
be  looked  at  is  whether  the  abortion 
element  in  a  program  of  family  planning 
services  is  so  large  and  so  intimately 
related  to  all  aspects  of  the  program  as 
to  make  it  difficult  or  impossible  to 
separate  the  eligible  and  non-eligible 
items  of  cost. 

The  Title  X  project  is  the  set  of 
activities  the  grantee  agreed  to  perform 
in  the  relevant  grant  documents  as  a 
condition  of  receiving  Title  X  funds.  A 
grant  applicant  may  include  both 
project  and  nonproject  activities  in  its 
grant  application,  and,  so  long  as  these 
are  properly  distinguished  from  each 
other  and  prohibited  activities  are  not 
reflected  in  the  amount  of  the  total 
approved  budget,  no  problem  is  created. 
Separation  of  Title  X  from  abortion 
activities  does  not  require  separate 
grantees  or  even  a  separate  health 
facility,  but  separate  bookkeeping 
entries  alone  will  not  satisfy  Uie  spirit 
of  the  law.  Mere  technical  allocation  of 
funds,  attributing  federal  dollars  to  non- 
abortion  activities,  is  not  a  legally 
supportable  avoidance  of  section  1008. 

Certain  kinds  of  shared  facilities  are 
permissible,  so  long  as  it  is  possible  to 
distinguish  between  the  Title  X 
supported  activities  and  non-Title  X 
abortion-related  activities:  (a)  A 


common  waiting  room  is  permissible,  as 
long  as  the  costs  properly  pro-rated;  (b) 
common  staff  is  permissible,  so  long  as 
salaries  are  properly  allocated  and  all 
abortion  related  activities  of  the  staff 
members  are  performed  in  a  program 
which  is  entirely  separate  from  the  Title 
X  project;  (c)  a  hospital  offering 
abortions  for  family  planning  purposes 
and  also  housing  a  Title  X  project  is 
permissible,  as  long  as  the  abortion 
activities  are  sufficiently  separate  from 
the  Title  X  project;  and  (d)  maintenance 
of  a  single  file  system  for  abortion  and 
family  planning  patients  is  permissible, 
so  long  as  costs  are  properly  allocated. 

Whether  a  violation  of  section  1008 
has  occurred  is  determined  by  whether 
the  prohibited  activity  is  part  of  the 
funded  project,  not  by  whether  it  has 
been  paid  for  by  federal  or  non-federal 
funds.  A  grantee  may  demonstrate  that 
prohibited  abortion-related  activities  are 
not  part  of  the  Title  X  project  by  various 
means,  including  counseling  and 
service  protocols,  intake  and  referral 
procedures,  material  review  procedures, 
and  other  administrative  procedures. 

Dated:  June  28,  2000. 
Samuel  S.  Taylor, 

Acting  Director,  Office  of  Population  Affairs. 
[FR  Doc.  00-16759  Filed  6-30-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  215,  220,  and  238 
[FRA  Docket  No.  PCSS-1 ,  Notice  No.  6] 

PIN2130-AA95 

Passenger  Equipment  Safety 
Standards 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACHON:  Final  rule;  response  to  petitions 
for  reconsideration. 


SUMMARY:  This  document  specifically 
responds  to  the  petitions  for 
reconsideration  related  to  the 
inspection,  testing,  maintenance,  and 
movement  of  defective  equipment 
provisions  that  FRA  received  in 
response  to  its  May  12,  1999  final  rule 
establishing  comprehensive  Federal 
safety  standards  for  railroad  passenger 
equipment.  This  document  clarifies  and 
amends  the  final  rule  as  it  relates  to 
these  provisions. 

EFFECTIVE  DATE:  The  amendments  to  the 
nnal  rule  are  effective  July  3,  2000. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Ronald  Newman,  Staff  Director,  Motive 
Power  and  Equipment  Division,  Office 
of  Safety  Assurance  and  Compliance, 
FRA,  1120  Vermont  Avenue,  Mail  Stop 
25,  Washington,  DC  20590  (telephone: 
202-493-6300);  Daniel  Alpert,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6026);  or  Thomas  Herrmaim,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6036). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  12,  1999,  FRA  issued  a  final 
rule  establishing  comprehensive  Federal 
safety  standards  for  railroad  passenger 
equipment.  See  64  FR  25540.  FRA 
received  petitions  for  reconsideration  of 
the  final  rule  from  nine  separate  parties. 
These  petitions  sought  reconsideration 
of  numerous  provisions  contained  in  the 
final  rule  which  generally  involved  the 
following  major  topics:  structural 
design;  fire  safety;  training:  inspection, 
testing,  and  maintenance;  and 
movement  of  defective  equipment.  The 
purpose  of  this  document  is  to  address 
the  issues  raised  in  the  petitions  for 
reconsideration  relating  to  the  final  rule 
requirements  regarding  the  inspection, 
testing,  and  maintenance  of  passenger 
equipment  and  the  movement  of  such 


equipment  when  it  becomes  defective  as 
well  as  other  miscellaneous  provisions 
related  to  those  topics.  FRA  believes 
that  it  is  necessary  to  address  these 
issues  as  quickly  as  possible  in  order  to 
allow  railroads  sufficient  time  to 
complete  the  development  of  the 
training  protocols  required  by  the  final 
rule  and  to  begin  the  process  of  training 
their  employees  on  the  requirements  of 
the  final  rule.  Due  to  the  complexity  of 
some  of  the  structural  and  fire  safety 
issues  raised  in  the  petitions  for 
reconsideration  and  because  FRA's 
technical  staff  has  concentrated  its 
attention  on  resolving  the  issues  related 
to  the  grandfathering  of  existing 
passenger  equipment,  FRA  intends  to 
respond  to  the  issues  raised  in  the 
petitions  for  reconsideration  that  are 
related  to  fire  safety  and  the  structural 
design  of  passenger  equipment  in  a 
separate  notice  that  will  be  published  in 
the  Federal  Register  in  the  near  future. 

In  response  to  the  final  rule,  FRA 
received  petitions  for  reconsideration 
from  five  parties  raising  various  issues 
relating  to  the  inspection,  testing, 
maintenance,  and  movement  for  repair 
provisions  contained  in  the  final  rule. 
These  petitioners  included: 

American  Association  of  Private  Railroad  Car 

Owners,  Inc.  (AAPRCO), 
American  Public  Transit  Association  (APTA), 
Brotherhood  of  Railway  Carmen  Division  of 

the  Transportation  Communications 

International  Union  (BRC), 
National  Railroad  Passenger  Corporation 

(Amtrak),  and 
Transportation  Workers  Union  of  America 

(TWU). 

The  specific  issues  and 
recommendations  raised  by  these 
petitioners,  and  FRA's  response  to  those 
petitions  are  discussed  in  detail  in  the 
"Section-by-Section  Analysis"  portion 
of  the  preamble.  The  section-by-section 
analysis  also  contains  a  detailed 
discussion  of  each  provision  which  is 
being  clarified  or  amended  from  the 
May  12,  1999  final  rule.  This  will  enable 
the  regulated  community  to  more 
readily  compare  this  document  with  the 
preamble  discussions  contained  in  the 
final  rule  and  will  aid  the  regulated 
commiuiity  in  understanding  the 
requirements  of  the  riile.  All  of  the 
changes  being  made  to  the  final  rule  in 
this  response  to  the  petitions  for 
reconsideration  are  intended  to  be 
clarifying  or  technical  amendments  or 
are  within  the  scope  of  the  issues  and 
options  discussed,  considered,  and 
raised  in  either  the  1997  Notice  of 
Proposed  Ridemeiking  (NPRM)  or  the 
final  rule. 

The  following  discussion  is  intended 
to  address  the  general  concerns  raised 
by  the  BRC  regarding  FRA's  collection 


and  reliance  on  the  power  brake  defect 
ratios  contained  in  FRA's  database.  The 
BRC  submitted  a  petition  for 
reconsideration  which  raised  numerous 
issues  regarding  power  brake  defect 
ratios  and  their  use  in  this  proceeding. 
In  its  petition  the  BRC  contends  that 
data  developed  in  joint  field  inspections 
(i.e.,  FRA,  BRC,  and  the  carriers)  diu-ing 
the  Passenger  Equipment  Safety 
Standards  process  have  been  ignored  in 
favor  of  traditional  FRA  safety  data.  The 
BRC  asserts  the  data  it  developed 
regarding  inspections  by  carmen  and 
train  crews  were  ignored  by  FRA  when 
developing  the  NPRM  and  final  rule  and 
that  FRA  instead  relied  on  data 
contained  in  its  database.  The  BRC 
maintains  that  the  data  upon  which 
FRA  has  relied  to  justify  the  new  safety 
regulations  are  highly  suspect, 
inaccurate,  and  unreliable. 

The  BRC  contends  that  its  own  review 
of  FRA  safety  data  has  uncovered 
instances  where  the  same  inspection 
data  have  been  counted  twice,  three 
times,  and  even  six  times  when 
calculating  power  brake  defect  ratios. 
BRC  further  states  that  it  has  imcovered 
numerous  incidents  in  which  FRA 
conducted  power  brake  inspections 
while  equipment  is  not  connected  to  a 
soiu"ce  of  compressed  air,  and  contends 
that  these  types  of  inspections  uncover 
only  the  most  obvious  defects  in  the 
power  brcike  system.  Thus,  they  contend 
that  other  defects  that  are  less  obvious, 
but  no  less  dangerous,  are  not  detected 
in  these  types  of  inspections.  The  BRC 
contends  that  FRA's  inclusion  of  these 
types  of  inspections  causes  an  artificial 
deflation  of  power  brake  defect  ratios 
since  the  entire  brake  system  is  not 
inspected.  The  BRC  contends  that  the 
deflation  of  these  ratios  is  demonstrated 
by  FRA  in  the  1998  NPRM  proposing 
modification  of  the  power  brake 
regulations  related  to  freight  operations 
(63  FR  48294;  Sept.  9,  1998).  The  BRC 
argues  that  although  FRA  noted  an 
average  freight  power  brake  defect  ratio 
of  3.9  percent  in  the  1998  NPRM,  data 
collected  in  joint  FRA,  BRC  and  carrier 
inspections  under  various  Safety 
Assurance  and  Compliance  (SACP) 
initiatives  reveal  actual  defect  ratios  of 
over  20  to  25  percent.  The  BRC  asserts 
that  FRA  considered  these  data  issues  to 
be  important  enough  to  hold  a  public 
meeting  on  May  27,  1999  to  discuss  the 
issues  related  to  FRA's  inspection  and 
reporting  practices.  Consequently,  in  a 
letter  dated  May  10,  1999,  and  in  its 
petition,  the  BRC  requested  withdrawal 
of  the  final  rule  until  more  reliable 
safety  data  exist  or  are  developed  to 
justify  the  final  rule. 

Altnough  the  BRC's  petition  for 
reconsideration  alludes  to  several 
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concerns  regarding  FRA's  collection  and 
reporting  of  power  brake  defect  data,  the 
petition  does  not  allege  that  the 
accident/incident  data  presented  by 
FRA  in  the  final  rule  were  inaccurate.  In 
the  May  12.  1999,  final  rule,  FRA  noted 
that  its  accident/incident  data  related  to 
intercity  passenger  and  commuter  train 
operations  support  the  general 
assumption  that  the  current  practices  of 
these  operations  in  the  area  of  power 
brake  inspection,  testing,  and 
maintenance  are  for  the  most  part 
sufficient  to  ensiu-e  the  safety  of  the 
public.  See  64  FR  25556.  The  final  rule 
noted  that  between  January  1,  1990.  and 
October  31,  1996,  there  were  only  five 
brake-related  accidents  involving 
commuter  and  intercity  passenger 
railroad  equipment  and  that  no 
casualties  resulted  from  any  of  these 
accidents.  The  total  damage  to  railroad 
equipment  reported  to  FRA  totaled 
approximately  $650,000,  or  $96,000 
annually. 

In  the  final  rule,  FRA  also  noted  that 
between  January  1,  1995,  and  October 
31,  1996,  FRA  inspected  approximately 
13,000  commuter  and  intercity 
passenger  rail  units  for  compliance  with 
49  CFR  part  232.  FRA  noted  that  the 
power  brake  defect  ratio  for  these  imits 
during  this  period  was  approximately 
0.8  percent.  Furthermore,  diuring  this 
same  period  FRA  inspected 
approximately  6,300  locomotives  for 
compliance  with  49  CFR  part  229.  The 
brake  defect  ratio  for  these  units  was 
approximately  4.65  percent.  See  64  FR 
25556-57.  Although  these  defect  ratios 
were  presented  in  the  general  preamble 
portion  of  the  final  rule  and  the  NPRM, 
there  is  nothing  in  either  document  or 
in  the  specific  discussions  of  the  various 
provisions  proposed  in  the  NPRM  or 
retained  in  the  final  rule  to  indicate  that 
these  defect  ratios  were  relied  upon  or 
used  as  a  basis  for  developing  any  of  the 
provisions.  They  were  merely  presented 
for  illustrative  purposes  and  were  only 
relied  on  to  the  limited  extent  as 
discussed  below. 

The  allegations  regarding  FRA's 
collection  and  reporting  of  power  brake 
defect  ratios  raised  by  the  BRC  in  its 
petition  are  virtually  identical  to  the 
issues  the  organization  raised  with 
regard  to  the  1998  NPRM  on  freight 
power  brakes  or  are  directly  related  to 
those  concerns.  Therefore,  FRA  believes 
it  is  necessary  to  provide  a  general 
discussion  explaining  the  limitations  of 
using  defect  data  collected  by  FRA,  how 
defect  data  are  used  by  FRA  when 
developing  a  regulation,  and  how  defect 
data  are  collected  by  FRA.  As  the 
concerns  raised  by  BRC  are  applicable 
to  FRA's  collection  of  defect  data  for 
both  freight  and  passenger  equipment, 


the  discussion  will  generally  discuss 
freight  defect  data  and  the  concerns 
related  to  that  data  raised  at  a  public 
meeting  conducted  on  May  27,  1999, 
but  are  equally  applicable  to  defect  data 
on  passenger  equipment. 

Data  on  brake  defects  are  collected  by 
FRA  inspectors  as  they  do  general  rail 
equipment  inspections  and  diuing 
special  projects  conducted  under  the 
SACP.  FRA  has  consistently  maintained 
that  the  power  brake  defect  data  it 
collects  are  not  suitable  for  use  in  any 
statistical  analysis  of  brake  defects.  In 
order  to  perform  a  statistically  valid 
analysis,  either  all  cars  and  locomotives 
must  be  inspected  (prohibitively 
expensive),  or  a  statistically  valid 
sample  must  be  collected.  For  the 
sample  to  be  valid  for  the  purpose  of 
statistical  analysis,  the  sample  must  be 
randomly  selected  so  that  it  will 
represent  the  same  characteristics  as  the 
universe  of  data.  Random  samples  have 
several  unique  characteristics.  They  are 
unbiased,  meaning  that  each  unit  has 
the  same  chance  of  being  selected. 
Random  samples  are  independent,  or 
the  selection  of  one  unit  has  no 
influence  on  the  selection  of  other  units. 
Most  statistical  methods  depend  on 
independence  and  lack  of  bias.  Without 
a  randomized  sample  design,  there  can 
be  no  dependable  statistical  analysis, 
and  no  way  to  measure  sampling  error, 
no  matter  how  the  data  are  modified. 
Random  sampling  "statistically 
guarantees"  the  accuracy  of  the  results. 

The  sampling  method  used  for  regular 
FRA  inspections  is  not  random.  It  is 
more  of  a  combination  between  a 
judgment  sample  and  an  opportunity 
sample.  The  opportunity  sample 
basically  just  takes  the  first  sample 
population  that  comes  along,  while  the 
judgment  sample  is  based  on  "expert" 
opinion.  The  sampling  method  used  for 
SACP  inspections  is  also  a  judgment 
sample,  where  FRA  is  focusing  its 
inspections  on  a  specific  safety  concern. 
This  method  is  extremely  prone  to  bias, 
as  FRA  is  typically  investigating  known 
problem  areas.  Furthermore,  some  SACP 
inspections  are  joint  inspections  with 
rail  labor  representatives.  Consequently, 
it  is  unknown  whether  the  final  reports 
reflect  only  FRA  defects,  as  many  of  the 
joint  inspections  had  both  railroad  and 
FRA  defects  recorded. 

Neither  the  regular  FRA  inspections 
nor  the  SACP  inspections  were  designed 
for  random  data  collection.  Although 
both  are  very  useful  to  FRA,  they  were 
not  designed  for  this  purpose,  and  the 
data  should  be  used  carefully.  FRA 
believes  that  data  collected  during 
routine  inspections  are  the  most  likely 
data  to  accurately  reflect  the  condition 
of  the  fleet.  However,  both  FRA 


inspection  data  and  SACP  data  lack  any 
measiuing  device;  a  defect  is  a  defect, 
and  no  distinction  is  made  between  a 
critical  defect  versus  a  minor  defect. 
Furthermore,  the  estimated  correlation 
coefficients  between  defects  and 
accidents  were  not  found  to  be 
statistically  significant.  This  does  not 
mean  that  defects  cannot  lead  to 
collisions  or  derailments  as  the  lack  of 
correlation  could  easily  be  a  result  of 
non-random  sampling.  Therefore,  the 
data  collected  both  during  routine  FRA 
inspections  and  under  SACP  cannot  be 
used  as  a  proxy  for  data  collected  by 
means  of  a  random  sample  for  the 
purpose  of  statistical  analysis.  The 
sample  is  not  random,  so  no  dependable 
statistical  analysis  may  be  performed. 
Consequently,  FRA  did  not  and  will  not 
use  the  data  regarding  power  brake 
defects  for  the  purpose  of  conducting  a 
piu^ly  statistical  analysis. 

Power  brake  defect  ratios  were  not 
specifically  relied  on  when  developing 
any  provision  contained  in  the  final  rule 
or  in  the  NPRM  which  preceded  the 
final  rule.  Although  power  brake  defect 
ratios  were  considered,  they  were  not 
used  as  the  exclusive  or  necessary  basis 
for  any  of  the  provisions  proposed  in 
the  NPRM  or  contained  in  the  final  rule. 
They  were  generally  used  to  aid  FRA  in 
identifying  problem  areas,  which  in  turn 
helped  FRA  identify  brake  issues  and 
practices  that  needed  to  be  addressed. 
For  example,  the  existence  of  high 
power  brake  defect  ratios  at  a  particular 
location  or  on  a  particular  railroad 
likely  indicated  the  existence  of  certain 
practices  or  procedures  that  created  or 
contributed  to  the  high  defect  levels.  As 
is  evident  from  the  discussions  of  the 
various  requirements  contained  in  both 
the  NPRM  and  in  the  final  rule.  FRA 
considered  a  massive  amount  of 
information  and  data  when  developing 
the  rule. 

Although  the  data  regarding  defect 
ratios  contained  in  FRA's  database  have 
limited  usefulness  in  the  context  of 
developing  a  regulation,  the  data  are 
very  useful  to  FRA  in  other  ways.  The 
data  are  useful  in  measuring  a  railroad's 
general  compliance  level  and  aid  in 
identifying  problem  areas  or  locations. 
This  information  aids  FRA  in  allocating 
its  inspection  forces  and  permits  FRA  to 
focus  its  enforcement  on  locations  or 
issues  which  are  in  the  greatest  need  of 
such  scrutiny.  By  focusing  its 
enforcement  in  this  manner,  FRA  is  able 
to  make  the  best  use  of  its  limited 
resources. 

Although  the  preceding  discussion 
details  the  limitations  of  using  the  data 
collected  by  FRA  regarding  power  brake 
defects  when  developing  a  regulation, 
FRA  believes  that  a  more  detailed 
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discussion  of  FRA's  collection  of  power 
brake  defect  data  is  needed  in  order  to 
address  the  issues  raised  or  alluded  to 
by  the  BRC  in  its  petition.  As  noted 
above,  FRA  conducted  a  public  meeting 
on  May  27,  1999,  in  order  to  address 
general  concerns  raised  by  various 
parties  regarding  the  accuracy  of  the 
FRA's  power  brake  defect  data  and  to 
provide  interested  parties  the 
opport\uiity  to  develop  the  issues  they 
generally  raised  in  oral  and  written 
comments  regarding  the  data.  Although 
this  public  meeting  was  held  in 
connection  with  the  NPRM  regarding 
power  brake  regulations  related  to 
freight  operations,  many  of  the  issues 
are  identical  to  the  issues  raised  by  the 
BRC  in  its  petition  in  this  proceeding. 
At  this  May  27,  1999,  public  meeting, 
representatives  of  several  labor 
organizations  raised  issues  regarding  the 
accuracy  and  use  of  the  power  brake 
defect  data  complied  by  FRA.  These 
commenters  generally  alleged  that  the 
method  by  which  FRA  collects  power 
brake  defect  data  results  in  the 
underreporting  of  defects  which  in  turn 
results  in  a  systematic  deflation  of 
power  brake  defect  ratios. 

Specific  issues  raised  at  this  public 
meeting  and  in  subsequent  written 
comments  include:  the  overreporting  of 
units  inspected  during  FRA  inspections; 
the  calculation  and  deflation  of  the 
power  brake  defect  ratio;  the  inspection 
procediu"es  used  by  FRA  that  tend  to 
exclude  certain  categories  of  power 
brake  defects;  potential  discrepancies  in 
the  input  data  relative  to  the  activity 
codes  from  FRA  field  inspection  reports 
to  FRA's  database;  the  performance  of 
power  brake  inspections  by  FRA 
inspectors  on  cars  that  are  not  properly 
charged  or  connected  to  a  source  of 
compressed  air;  FRA's  reliance  on  the 
railroads  for  the  total  number  of  cars 
inspected;  and  the  wide  variance 
between  FRA  inspectors  and  FRA 
regions  in  the  number  of  luiits 
inspected,  the  number  of  defects 
reported,  and  the  resulting  defect  ratios. 

In  order  to  understand  some  of  the 
issues  raised,  it  is  necessary  to 
understand  how  inspection  data 
developed  by  an  FRA  inspector  are 
entered  into  FRA's  database.  FRA 
Motive  Power  &  Equipment  (MP&E) 
inspectors  conduct  inspections  of 
railroad  passenger  and  freight 
equipment  piusuant  to  various  parts  of 
the  Federal  regulations  contained  in 
title  49  of  the  Code  of  Federal 
Regulations.  Principally,  these  include 
inspections  under  the  following:  part 
215 — Freight  Car  Safety  Standeirds;  part 
229 — Locomotive  Safety  Standards;  part 


231 — Safety  Appliance  Standards;  and 
part  232 — Power  Brakes  and  Drawbars. 
When  performing  an  inspection  under 
each  of  these  parts,  an  FRA  inspector 
will  fill  out  the  appropriate  inspection 
form  which  indicates  the  niunber  of 
units  inspected  under  each  part  as  well 
as  the  number  of  defective  conditions 
found  on  those  units.  In  the  context  of 
performing  power  brake  inspections 
under  part  232,  an  inspection  of  a  car 
means  a  unit  count  of  one.  When  this 
type  of  inspection  is  conducted, 
inspectors  inspect  various  brake-related 
car  components  such  as:  Foundation 
brake  rigging,  air  hoses,  angle  cocks, 
brake  shoes,  and,  where  possible,  piston 
travel.  When  an  inspector  performs  an 
inspection  of  a  brake  test  required  under 
part  232,  the  unit  count  for  such  a  test 
is  the  train  consist,  block  of  cars,  or  car 
being  tested.  For  example,  when  an 
inspector  observes  the  performance  of 
an  initial  terminal  brake  test,  the  entire 
train  would  constitute  one  unit  count. 

The  BRC  has  raised  various  issues 
regarding  FRA's  calculation  of  power 
brake  defect  ratios  both  at  the  public 
meeting  and  in  its  petition.  Several  of 
these  concerns  involve  the  potential 
overreporting  of  the  number  of  units 
inspected  which  then  results  in  the 
deflation  of  power  brake  defect  ratios. 
One  concern  addressed  the  practice  of 
counting  a  single  car  or  locomotive  as  a 
unit  count  under  each  of  the  MP&E 
regulations  that  it  is  inspected  under. 
For  example,  a  freight  car,  MU 
locomotive,  or  passenger  car  could  be 
considered  a  unit  coiuit  under  part  215, 
part  229,  part  231,  and  part  232 
respectively  if  an  FRA  inspector  were  to 
inspect  that  car  or  locomotive  under 
each  of  those  provisions.  Thus,  one 
vehicle  could  be  represented  as  three 
unit  counts.  It  is  claimed  that  this 
practice  inflates  the  number  of  units 
inspected  and  thus,  deflates  defect 
ratios.  This  concern  would  be  valid  if 
FRA  were  to  attempt  to  express  a  defect 
ratio  for  combined  parts  of  the  CFR.  For 
example,  if  FRA  were  to  attempt  to 
express  an  MP&E  defect  ratio  (a 
combination  of  parts  215,  229,  231,  and 
232),  then  the  method  by  which  FRA 
collects  data  would  resiilt  in  an  inflation 
of  the  number  of  imits  inspected  and  the 
resulting  defect  ratio  would  be  skewed. 
For  purposes  of  analysis,  FRA's 
database  is  constructed  so  that  defect 
ratios  are  expressed  only  in  terms  of 
each  separate  part  of  the  CFR. 

A  second  concern,  raised  at  both  the 
public  meeting  and  in  BRC's  petition, 
involves  the  potential  of  duplicate 
inspection  reports  being  submitted  by 
different  FRA  inspectors  when  engaged 


in  team  inspections.  The  BRC  alleges 
that  FRA  inspectors  are  significantly 
inflating  the  number  of  power  brake 
units  being  inspected  by  submitting 
duplicate  reports  for  the  same 
inspection  activity  when  groups  of  FRA 
inspectors  perform  inspections  at  the 
same  location.  In  an  effort  to  investigate 
this  concern,  FRA  designed  a  computer 
program  to  search  for  potentially 
duplicate  inspection  reports  submitted 
during  the  years  of  1995  through  1998. 
Table  1  displays  the  figures  regarding 
power  brake  inspections  conducted  by 
FRA  for  the  years  of  1995  through  1998 
that  are  contained  in  FRA's  databa.se. 

Table  1.— Power  Brake  Inspec- 
tions AND  Defect  Ratios:  1995 
Through  1998 


Calendar 
year 

Power 
brake 
units 

Power 
brake 
defec- 
tive 
units 

Power 
brake 
defect 
ratios 

1995 

611,824 

646,140 

24,387 
28795 

.03986 

1996 

04456 

1997 

582,685  i      26,004 
585,663  1      26  286 

.04463 

1998  

.04488 

In  order  to  identify  potential 
duplicate  reports,  the  computer  program 
was  designed  to  identify  inspection 
reports  in  which  two  or  more  FRA 
inspectors  were  in  the  same  county,  on 
the  same  day,  on  the  same  railroad,  and 
in  which  at  least  one  unit-count  code 
matched.  Table  2  displays  the  results  of 
this  search,  showing  the  number  of 
potential  duplicate  reports  that  were 
submitted  from  1995  through  1998  and 
showing  the  potential  number  of 
overreported  units. 

Table  2.— Potential  Duplicate 
Power  Brake  Inspections:  1995 
Through  1998 


Inspec- 

tion re- 

Potential 

ports 

Total 

dupli- 

Calendar year 

witti 
More 

units  re- 
ported 
twice 

cate 
units 

than 
one 

(half  of 
total 

nfiatch- 

units) 

ing  unit 

1995  

39 
154 
342 

1,965 

12,646 
19,482 

983 

1996 

6,323 

1997 

9,741 

1998  

182 

8,692 

4,346 

Table  3  and  Table  4  display  the 
impact  of  the  potential  duplicate  reports 
on  the  calculation  of  power  brake  defect 
ratios.  FRA  believes  that  the  data 
contained  in  Table  3  and  Table  4 
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establish  that  the  impact  of  potential 
duplicate  reports  on  the  defect  ratios 
presented  in  the  NPRM  is  insignificant 


when  considered  in  the  context  of 
nationwide  data. 


Table  3.— Revised  Power  Brake  Data  Considering  Potential  Duplicate  Reports:  1995  Through  1998 


Calendar  Year 


Power 
brake 
units  in- 
spected 


Poten- 
tial du- 
plicate 
units 


Units  in- 
spected 
minus  po- 
tential 
duplcate 
units 


Defec- 
tive 
units 


Defect 
ratios 
after  ad- 
justing 
for  po- 
tential 
dupli- 
cate 
units 


1995 
1996 
1997 
1998 


611,824 
646.140 
582.685 
585,663 


983 
6,323 
9,741 
4,346 


610,841 
639,817 
572,994 
581,317 


24,387 
28,795 
26,004 
26,286 


.03992 

.04501 
.04539 
.04522 


Table  4.— Effect  of  Potential  Du- 
plicate Reports  on  Power 
Brake  Defect  Ratios:  1995 
Through  1998 


Defect 

- 
Defect 

ratios 

ratios 

tsefore 

after  ad- 

Calendar 

adjust- 

justment 

Dif- 

year 

ment  for 

for  po- 

ference 

potential 

tential 

dupli- 

dupli- 

cates 

cates 

1995  

.03986 
.04456 
.04463 
.04488 

.03992 

.04501 
.04539 
.04522 

.00006 

1996  

00045 

1997    

00076 

1998  .: 

00034 

It  should  be  noted  that  the  numbers 
presented  in  Tables  2  through  Table  4 
overstate  the  actual  impact  of  potential 
duplicate  inspection  reports.  For  the 
year  1998,  FFLa  conducted  an  in-depth 
analysis  of  the  potential  duplicate 
reports  found  by  the  computer  program. 
The  computer  program  identified  393 
potential  duplicate  inspection  reports 
for  the  year  1998.  However,  included  in 
this  grouping  were  unique  inbound 
inspection  reports,  outbound  inspection 
reports  and  split  inspection  reports.  In 
addition,  there  were  inspection  reports 
from  inspectors  who  worked  in  the 
same  county,  but  at  different  locations. 
Each  of  these  reports  was  removed  from 
the  393  potentially  duplicate  inspection 
reports  identified  by  the  computer 
program  based  on  a  report-by-report 
analysis  of  each  of  the  reports  by  FRA 
MP&E  specialists.  This  analysis  left  182 
potential  duplicate  reports  for  1998, 
which  were  used  to  calculate  the  figures 
presented  in  Tables  2  through  4  for 
1998.  Although  these  tables  note  182 
potential  duplicate  inspection  reports 
involving  8.692  units  (4,346  duplicates), 
a  further  analysis  of  the  reports  by  FRA 
found  that  only  54  of  the  inspection 
reports  were  actually  found  to  be 
duplicative.  These  54  duplicate 


inspection  reports  involved  the 
overreporting  of  just  3,073  units  rather 
than  the  4,346  units  identified  in  Table 
2.  As  an  in-depth  analysis  was  not 
performed  on  the  potential  duplicate 
inspection  reports  identified  by  the 
computer  program  for  the  years  of  1995 
through  1997,  the  figiu-es  provided  for 
those  years  in  all  likelihood  greatly 
overstate  the  actual  number  of  duplicate 
claims  submitted  in  each  of  those  years. 
Thus,  the  actual  impact  of  duplicate 
inspection  reports  is  even  less  than  the 
small  percentages  indicated  in  Table  4 
above. 

Although  the  impact  of  duplicate 
inspection  reports  is  insignificant,  FRA 
believes  that  a  brief  discussion  of  how 
these  duplicate  inspection  reports 
happened  is  necessary  in  order  to  assiu-e 
interested  parties  that  such  occurrences 
are  rare  and  that  FRA  has  taken  steps  to 
avoid  these  inaccuracies.  In  1994,  FRA 
had  four  inspection  forms  for  the 
Agency's  five  inspection  disciplines. 
The  Operating  Practices  and  Hazardous 
Materials  disciplines  shared  the  same 
form.  FRA  also  had  a  Quality 
Improvement  Plan  (QIP)  daily  activity 
report  form  to  help  the  Agency  track 
resource  allocations,  including  the 
amount  of  time  required  to  perform 
certain  inspections.  When  "team 
inspections"  occurred,  one  inspector 
completed  the  inspection  report  for  the 
entire  team.  However,  each  inspector  on 
the  team  was  also  required  to  complete 
a  separate  QIP  report  to  receive  credit 
for  the  inspection.  On  January  1,  1995, 
a  newly  developed  single  inspection 
form  (FRA  6180.96)  for  all  disciplines 
became  operational.  Furthermore,  in 
May  of  1995,  FRA  discontinued  the 
collection  of  QlP-time  data  based  on 
FRA's  conclusion  that  it  had  adequate 
information  from  previous  QIP  reports 
regarding  the  time  it  takes  to  conduct 
various  inspections.  In  addition,  the 
new  inspection  form  incorporated  many 


of  the  previous  QIP  codes.  In  August 
1995,  FRA  converted  to  a  data  collection 
system  using  personal  computers. 

After  conaucting  the  analysis 
discussed  above,  it  was  determined  that 
26  FRA  MP&E  inspectors  inadvertently 
prepared  all  of  the  involved  duplicate 
inspection  reports.  Furthermore,  FRA 
was  not  aware  that  the  new  computer 
system  did  not  filter  out  duplicate 
inspection  reports.  After  becoming 
aware  of  these  problems  based  on 
reports  from  its  field  persormel,  FHA 
specifically  addressed  the  issue  of 
inspection  reporting  at  FRA's  multi- 
regional  conference  conducted  in  1998. 
At  this  conference,  FRA's  Office  of 
Safety  management  provided  specific 
guidance  on  preparing  reports  that 
would  eliminate  potential  duplicate 
reporting.  During  this  same  period,  FRA 
also  changed  its  computer  software  to 
give  inspectors  credit  for  inspections 
while  at  the  same  time  preventing 
potential  duplicate  reporting. 
Furthermore,  on  March  5,  1999,  FRA  re- 
issued reporting  procedures  designed  to 
prevent  duplicate  inspection  reports 
when  team  inspections  are  conducted. 
These  procedures  were  issued  to  all 
Federal  and  State  inspection  persoimel 
and  to  all  FRA  Regional  Administrators 
and  Deputy  Regional  Administrators. 
'  Subsequent  to  the  public  meeting 
conducted  in  May  of  1999,  FRA  made 
two  modifications  to  the  summary  data 
produced  by  its  database  in  order  to 
clarify  the  meaning  of  the  data  and  to 
avoid  misunderstanding  by  outside 
parties.  The  first  modification  relates  to 
safety  appliance  inspections  conducted 
imder  49  CFR  part  231.  The  summary 
data  previously  contained  the  heading 
"SA  &  PB  (cars  and  locomotives)."  This 
heading  may  have  caused  some 
confusion  because  the  heading  suggests 
that  it  applies  to  both  safety  appliance 
and  power  brake  inspections  when  in 
reality  the  data  captured  imder  this 
heading  only  concern  safety  appliance 
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inspections  under  part  231.  This 
heading  has  been  modified  to  rtad  "SA 
(cars  and  locomotives)"  to  more 
accurately  reflect  the  information 
contained  under  this  heading.  FRA  has 
also  modified  the  summary  data  by 
eliminating  the  calculation  of  an  MP&E 
defect  ratio.  As  discussed  above,  FRA 
believes  that  the  calculation  of  a 
composite  MP&E  defect  ratio  is 
inappropriate  based  on  the  way  FRA 
collects  the  information  contained  in  its 
database  and  would  result  in  a  deflation 
of  MP&E  defect  ratios.  Therefore,  defect 
ratios  will  only  be  presented  for  each 
separate  MP&E  CFR  part. 

In  response  to  the  issue  raised 
regarding  FRA's  practice  of  conducting 
brake  inspections  under  part  232  while 
cars  are  not  connected  to  a  source  of 
compressed  air  or  not  completely 
charged  with  air,  FRA  has  developed  a 
separate  reporting  code  for  brake 
inspections  conducted  in  this  manner. 
This  reporting  code  will  become 
effective  in  mid-2000  and  willindicate 
when  brake  inspections  are  conducted 
on  cars  or  trains  that  are  not  charged 
with  compressed  air.  Although  FRA 
agrees  that  the  most  thorough  brake 
inspection  is  performed  when  a  car  or 
train  is  charged,  a  large  majority  of  the 
brake  components  on  a  car  can  be 
inspected  for  abnormalities  without  the 
actual  application  of  the  air  brakes.  For 
example,  the  following  defects  can  all 
be  discovered  regardless  of  whether  a 
car  or  train  is  charged  with  air  or  not: 
cut-out  air  brakes,  brake  connection 
pins  missing,  brake  rigging  down  or 
dragging,  brake  shoes  worn  to  the  extent 
that  the  backing  plate  comes  in  contact 
with  the  tread  of  the  wheel,  angle  cocks 
missing  or  broken,  retainer  valves 
broken  or  missing,  and  air  brake  piping 
bent  or  broken.  When  FRA  inspectors 
conduct  train  air  brake  tests,  they 
inspect  all  of  the  components  noted 
above  as  well  as  the  operation  of  the 
train  air  brakes  while  under  the  required 
air  pressures.  FRA  has  conducted 
inspections  of  brake  equipment  in  this 
manner  for  decades  and  will  continue  to 
conduct  brake  inspections  under  part 
232  on  equipment  that  is  both  on  and 
off  a  source  of  compressed  air. 
Moreover,  the  issue  of  inspecting  cars 
for  brake  defects  while  not  connected  to 
a  source  of  compressed  air  is  a  very 
infrequent  occurrence  in  the  passenger 
equipment  context.  Virtually  all 
passenger  equipment  is  inspected  by 
FRA  while  it  is  connected  to  a  source 
of  compressed  air.  FRA  believes  that  the 
addition  of  a  code  to  identify  those 
inspections  conducted  while  equipment 
is  not  connected  to  a  source  of 
compressed  air  will  provide  a  more 


acciu'ate  assessment  of  defective  brake 
system  components. 

Two  other  issues  raised  by  various 
individuals  at  the  May  27,  1999,  public 
meeting  concerned  FRA's  reliance  on 
railroads  to  determine  the  number  of 
cars  inspected  and  the  wide  variation 
among  FRA  inspectors  and  among  FRA 
Office  of  Safety  regions  with  regard  to 
the  number  of  units  inspected  and 
defects  reported.  FRA  acknowledges 
that  FRA  inspectors  fi^uently  rely  on 
information  provided  by  the  railroad 
regarding  car  counts  when  initially 
conducting  an  inspection,  information 
that  is  sometimes  higher  than  the  actual 
number  of  cars  being  inspected. 
However,  in  most  instances  FRA 
inspectors  request  a  copy  of  the  consist 
prior  to  finalizing  their  inspection 
reports  to  ensure  a  proper  unit  count. 
FRA  has  issued  guidance  to  its 
inspectors  to  ensure  that  the  unit  counts 
on  all  inspections  are  accurate. 

Although  FRA  acknowledges  that  the 
number  of  brake  inspections  conducted 
varies  somewhat  from  inspector  to 
inspector  and  from  region  to  region, 
FRA  contends  that  these  variations  are 
the  result  of  competing  priorities  and 
varying  workloads  within  each  region. 
FRA  makes  every  effort  to  standardize 
its  inspection  activities  by  providing 
substantial  training  to  each  of  its 
inspectors.  This  training  is  comprised  of 
both  classroom  and  on-the-job  training. 
In  addition  to  basic  and  advanced 
training  provided  through  FRA's  field 
liaison  training  staff,  classroom  training 
is  also  conducted  at  least  once  a  year  at 
the  regional  or  multi-regioncd 
conferences.  Product-specific  training  is 
provided  by  manufacturers,  suppliers, 
and  other  soiu-ces  (e.g..  General  Electric, 
General  Motors-EMD,  and  Westinghouse 
Air  Brake  Company).  Many  FRA  regions 
also  conduct  discipline-specific 
conferences,  with  training  on  new 
regulations  and  issues  provided  by 
various  subject  matter  experts.  On-the- 
job  training  is  provided  through  FRA 
Regional  Specialists  and  senior 
inspectors.  These  individuals  will  work 
one-on-one  with  the  inspectors  on  the 
various  types  of  inspections  that  the 
inspector  is  required  to  conduct.  FRA 
also  fi-equently  issues  enforcement 
guidance  to  its  inspectors  in  the  form  of 
technical  bulletins  in  order  to  ensure 
consistent  enforcement  of  the 
regulations. 

The  BRC's  petition  also  asserts  that 
FRA  ignored  the  data  developed  by  its 
organization  when  developing  the  final 
rule.  However,  the  final  rule  discussed 
in  detail  the  information  provided  by 
the  BRC,  compiled  by  carmen  stationed 
at  Union  Station  in  Washington,  DC 
from  January  1996  through  February  of 


1997,  describing  defective  conditions 
allegedly  found  on  Amtrak  trains 
traveling  through  Union  Station.  See  64 
FR  25567.  The  BRC  submitted  this  data 
in  support  of  its  contention  that  large 
numbers  of  defects  were  being 
discovered  on  long-distance  passenger 
trains  and  that  the  existing  1 , 000-mile 
intermediate  brake  interval  for  such 
trains  should  not  be  extended  or 
eliminated.  In  the  discussion,  FRA 
noted  that  the  lack  of  detail  in  the 
information  submitted  by  the  BRC, 
made  it  is  impossible  to  determine 
whether  the  vast  majority  of  the  alleged 
defective  conditions  were  contrary  to 
the  Federal  regulations  or  whether  the 
conditions  were  merely  contrary  to 
Amtrak's  voluntary  maintenance 
standards  or  operating  practices.  In 
addition,  based  on  the  description  of 
some  of  the  conditions,  they  would  not 
be  considered  defective  conditions 
under  ciurent  Federal  regulations. 
Furthermore,  the  vast  majority  of  the 
conditions  alleged  in  the  document 
were  not  power  brake  defects,  and  thus, 
under  the  current  regulations,  would 
not  have  been  required  to  have  been 
inspected  at  a  1,000-mile  inspection; 
nor  did  the  regulations  in  effect  at  the 
time  of  BRC's  inspections  mandate  any 
type  of  mechanical  inspection  on 
passenger  equipment,  except  under  49 
CFR  parts  223  (glazing),  231  (safety 
appliances),  and  232  (power  brakes). 
Moreover,  the  vast  majority  of  the 
alleged  conditions  were  mechanical  and 
wheel  defects  which  would  not  be 
addressed  in  a  power  brake  inspection. 
In  the  final  rule,  FRA  also  made  clear 
that  the  documentation  submitted  by 
the  BRC  regarding  defective  conditions 
found  on  cars  at  Union  Station  in 
Washington,  DC  did  not  indicate  a 
safety  problem  on  long-distance 
intercity  passenger  trains.  Assuming 
that  all  of  the  cars  cited  in  the  BRC's 
submission  were  in  fact  defective  as 
alleged,  it  appears  that  approximately 
750  cars  were  defective.  However,  the 
documentation  also  reveals  that 
approximately  1,300  trains  were 
inspected;  thus,  using  a  conservative 
estimate  of  10  cars  per  train, 
approximately  13,000  cars  were 
inspected.  Therefore,  approximately 
only  six  percent  of  the  cars  inspected 
were  foimd  to  contain  either  a  brake 
defect  or  other  mechanical  defect. 
Furthermore,  of  the  approximate  750 
cars  alleged  to  have  been  found 
defective,  only  approximately  20 
percent  of  those  cars  contained  a  defect 
related  to  power  brakes.  Consequently, 
only  about  one  to  two  percent  of  the 
total  cars  inspected  contained  a  power- 
brake-related  defect.  Moreover,  from  the 
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information  provided,  it  appears  that 
none  of  the  trains  contained  in  the  BRC 
submission  was  involved  in  any  type  of 
accident  or  incident  related  to  the 
defective  conditions  alleged. 

Section-by-Section  Analysis 

Amendments  to  49  CFR  Part  215 

A  clarif\'ing  amendment  is  being 
made  to  the  applicability  provisions  of 
this  part  contained  in  §  215.3.  The 
modification  is  being  made  to  clarify 
that  the  requirements  contained  in  this 
part  do  not  apply  to  express  cars  and 
other  unpowered  vehicles  being  hauled 
in  a  passenger  train  that  is  inspected, 
tested,  maintained,  and  operated 
pursuant  to  the  Passenger  Equipment 
Safety  Standards  contained  in  part  238. 
FRA  believes  that  this  clarification  is 
consistent  with  FRA's  existing  general 
policy  not  to  subject  this  type  of 
equipment  to  the  requirements  of  part 
215.  FRA  also  believes  this  clarifying 
change  is  necessary  to  avoid  potential 
misunderstandings  of  the 
interrelationship  between  part  215  and 
part  238.  FRA  further  believes  that  the 
applicability  of  the  inspection,  testing, 
and  maintenance  requirements 
contained  in  part  238  to  this  type  of 
equipment  will  adequately  ensure  the 
safety  and  proper  operation  of  this 
equipment  when  used  in  passenger 
operations.  It  should  be  noted  that  when 
this  type  of  equipment  is  used  in  a 
freight  train  the  requirements  of  part 
215  will  become  applicable  to  its 
operation.  Furthermore,  the 
applicability  or  non-applicability  of  part 
215  to  this  equipment  is  not  in  any  way 
intended  to  affect  the  use  or 
classification  of  the  equipment  under 
other  provisions  contained  in  Title  49  of 
the  Code  of  Federal  Regulations. 

Amendments  to  49  CFR  Part  220 

A  technical  amendment  to  part  220, 
addressing  communications  in 
connection  with  railroad  operations,  is 
made  to  the  definition  of  "train" 
contained  in  §  220.5.  The  technical 
amendment  merely  adds  a  reference  to 
part  238  in  that  definition  to  ensure  that 
trains  operated  under  the  testing 
provisions  of  part  238  are  covered  by 
the  railroad  communication 
requirements  of  part  220 

Amendments  to  49  CFR  Part  238 

Section  238.1     Purpose  and  Scope 

Paragraph  (c)  has  been  modified  in 
response  to  petitions  filed  by  APTA  and 
Amtrak.  Both  these  parties 
recommended  that  FRA  extend  the  date 
by  which  railroads  covered  by  the  final 
rule  must  adopt  and  comply  with  a 
training,  qualification,  and  designation 


program  required  by  §  238.109.  Both  of 
these  petitioners  contend  that  the  date 
of  compliance  required  in  the  final  rule 
(July  12,  2001)  provides  an  insufficient 
time  for  railroads  fo  establish  and 
implement  the  required  training 
programs.  In  a  letter  dated  September 
30,  1999,  FRA  separately  responded  to 
these  two  petitions.  In  that  letter,  FRA 
agreed  to  extend  the  period  of  time  by 
which  railroads  must  adopt  training 
programs  and  train  their  workforces 
under  the  final  rule  to  December  31, 
2001.  Thus,  conforming  changes  have 
been  made  in  this  paragraph  to  indicate 
that  railroads  will  not  be  responsible  for 
compliance  with  the  provisions 
contained  in  §§238.15,  238.17,  238.19, 
238.107,  238.109,  and  subpart  D  of  this 
part  until  January  1,  2002. 

As  FRA  stated  in  the  final  rule,  FRA 
recognizes  the  interrelationship  between 
the  proper  training  of  railroad  personnel 
and  the  implementation  of  the 
provisions  on  inspection,  testing,  and 
maintenance  and  on  movement  of 
defective  equipment.  See  64  FR  25575. 
In  order  for  railroads  to  comply  with  the 
requirements  related  to  the  inspection, 
testing,  and  maintenance  and  the 
requirements  regarding  the  movement  of 
defective  equipment,  the  railroads  must 
first  be  provided  a  sufficient  amount  of 
time  to  develop  and  implement  proper 
training  programs.  Therefore,  as  the  date 
by  which  railroads  are  to  adopt  training 
programs  required  by  this  final  rule  and 
to  train  their  workforces  has  been 
extended  imtil  the  end  of  2001,  this 
paragraph  has  been  modified  to  indicate 
that  the  provisions  on  inspection, 
testing,  and  maintenance  and  on 
movement  for  repair  do  not  become 
applicable  until  that  time.  Of  course,  the 
statutory  provision  at  49  U.S.C.  20303 
will  continue  to  apply  to  movements  for 
repair  of  cars  that  are  defective  under  49 
CFR  parts  231  or  232. 

Section  238.5    Definitions 

A  new  definition  of  the  term 
"actuator"  is  added  in  response  to  the 
Transport  Workers  Union  of  America 
(TWU)  concerns  regarding  the  final 
rule's  allowance  to  rely  on  brake 
indicators  during  the  performance  of 
Class  lA  brake  tests.  The  TWU's  petition 
indicates  that  there  may  be  some 
misunderstanding  of  the  difference 
between  brake  indicators,  allowed  to  be 
used  during  Class  LA  brake  tests,  and 
actuators,  which  are  permitted  to  be 
relied  upon  during  Class  I  brake  tests,  A 
"brake  indicator"  is  generally  a  device 
actuated  by  brake  cylinder  pressure  that 
indicates  whether  the  brakes  are  applied 
or  released.  In  contrast,  an  "actuator"  is 
a  device  direcdy  activated  by  the 
movement  of  the  brake  cylinder  piston 


that  provides  an  indication  of  piston 
travel.  Thus,  because  an  actuator  is  tied 
directly  to  the  movement  of  the  brake 
cylinder  piston  and  because  direct 
observation  of  the  brake  cylinder  piston 
is  not  possible  or  extremely  difficult  on 
some  passenger  equipment,  FRA  has 
allowed  and  will  continue  to  allow  the 
use  of  these  devices  to  determine  proper 
piston  travel  on  passenger  equipment  as 
part  of  Class  I  brake  tests.  A  brake 
indicator  is  useful  and  is  appropriate  for 
Class  lA  and  Class  II  brake  tests. 

The  definition  of  "effective  brake"  is 
also  being  slightly  modified  in  response 
to  TWU's  petition,  which  generally 
contended  that  vehicles  with  excessive 
piston  travel  should  be  considered  to 
have  inoperative  or  ineffective  brsikes 
when  calculating  the  percentage  of 
operative  brakes  in  a  train  imder 
§238.15.  It  appears  that  part  of  TWU's 
concern  may  be  based  on  a 
misunderstanding  as  to  what  constitutes 
excessive  piston  travel  sufficient  to 
render  a  brake  ineffective.  In  order  to 
add  clarity  to  the  issue,  FRA  believes  it 
is  necessary  to  explain  that  a  brake  will 
not  be  considered  ineffective  until  its 
piston  travel  exceeds  the  maximum 
prescribed  limits  for  the  brake. 
Although  the  final  rule  did  not  contain 
specific  piston  travel  limits  for  various 
brake  systems,  the  intent  of  the  final 
rule  was  to  retain  the  specific  piston 
travel  limits  contained  in  the  existing 
regulations.  See  49  CFR  232.11(c).  Thus. 
this  definition  is  being  modified  to 
clarify  that  on  vehicles  equipped  with 
nominal  12-inch  stroke  brake  cylinders, 
the  brake  will  not  be  considered 
effective  if  the  piston  travel  exceeds 
IOV2  inches. 

The  definition  of  "primary 
responsibility"  has  been  slightly 
modified  in  response  to  a  petition  for 
reconsideration  submitted  by  APTA. 
APTA's  petition  sought  clarification  of 
whether  the  time  spent  by  supervisors 
of  mechanical  employees  woidd  be 
considered  consistent  with  the  duties 
that  a  qualified  maintenance  person 
(QMP)  would  be  required  to  perform 
when  determining  a  supervisor's 
primary  responsibility.  FRA's  intent 
when  issuing  the  finaJ  rule  was  to  allow 
super\'isory  mechanical  personnel  to  be 
considered  QMP's  if  they  were 
otherwise  properly  trained  as  required 
by  this  final  rule.  Therefore,  the 
definition  of  "primary  responsibility" 
has  been  modified  in  order  to  clarify 
that  time  spent  supervising  employees 
engaged  in  the  functions  of 
troubleshooting,  inspection,  testing, 
maintenance,  or  repair  of  train  brake 
and  mechanical  components  and 
systems  covered  by  this  part  shall  be 
considered  work  that  is  generally 
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consistent  with  the  function  of 
troubleshooting  of  such  systems  and 
components.  The  final  rule  also  made 
clear  that  the  totality  of  the 
circumstances  should  be  considered  in 
those  situations  where  an  employee 
does  not  spend  50  percent  of  the  day 
engaged  in  any  one  readily  identifiable 
type  of  activity. 

The  definition  of  "qualified  person" 
has  also  been  modified,  in  response  to 
a  petition  from  the  TWU.  The  definition 
in  the  final  rule  reads  as  follows: 

Qualified  person  means  a  person 
determined  by  the  railroad  to  have  the 
knowledge  and  skills  necessary  to  perform 
one  or  more  functions  required  under  this 
part.  The  railroad  determines  the 
qualifications  and  competencies  for 
employees  designated  to  perform  various 
functions  in  the  manner  set  forth  in  this  part. 

See  64  FR  25664.  In  its  petition,  the 
TWU  contends  that  this  definition  of 
"qualified  person"  is  so  broad  that  a 
railroad  could  lawfully  consider  just 
about  anyone  to  be  a  qualified  person. 
Due  to  this,  the  TWU  recommends  that 
any  task  for  which  the  final  rule 
requires  to  be  performed  by  a  qualified 
person  be  changed  to  require  that  the 
task  be  performed  by  either  a  carman  or 
a  QMP.  Although  FRA  disagrees  with 
the  assertion  that  a  "qualified  person" 
should  not  be  permitted  to  perform  the 
tasks  identified  in  the  final  rule  that  the 
person  is  able  to  perform  properly,  FRA 
does  agree  that  the  definition  of 
"qualified  person"  contained  in  the 
final  rule  may  be  overly  vague  and 
susceptible  to  abuse  and 
misunderstanding.  Therefore,  the 
definition  of  a  "qualified  person"  is 
being  modified  in  order  to  clarify  what 
is  required  of  a  railroad  when  it 
designates  a  person  as  qualified  to 
perform  a  particular  task. 

The  modified  definition  of  "qualified 
person"  is  intended  to  clarify  that  the 
person  is  to  receive  training  pursuant  to 
the  training,  qualification,  and 
designation  program  required  under 
§  238.109.  The  definition  also  makes 
clear  that  although  a  person  may  be 
deemed  a  "qualified  person"  for  the 
performance  of  one  task,  that  same 
person  may  or  may  not  be  considered  a 
"qualified  person"  for  the  performance 
of  another  task.  The  final  rule  permits 
certain  tasks  to  be  performed  by  a 
"qualified  person."  For  example,  these 
tasks  include  the  performance  of  some 
brake  inspections,  interior  mechanical 
inspections,  and  the  handling  of 
defective  equipment  in  some 
circumstances.  FRA  would  expect 
employees  performing  these  various 
tasks  to  have  different  levels  of  training. 
For  example,  a  person  receiving 
appropriate  training  to  be  deemed  a 


"qualified  person"  for  the  purpose  of 
performing  Class  lA  brake  tests  should 
not  be  deemed  a  "qualified  person"  for 
the  piupose  of  moving  defective 
equipment  or  performing  interior 
mechanical  inspections,  unless  specific 
training  is  provided  that  individual 
which  specifically  covers  those  tasks. 
The  modified  definition  stresses  that  the 
individual  must  have  received 
appropriate  training  to  perform  the  task 
for  which  the  railroad  is  assigning  the 
person  responsibility  to  perform. 

The  definition  of  "running  gear 
defect"  is  also  being  modified,  in 
response  to  petitions  from  APTA  and 
Amtrak.  The  modified  definition 
eliminates  propulsion  system 
components  fi'om  the  definition.  As  the 
definition  contained  in  the  final  rule 
pertains  only  to  conditions  not  in 
compliance  with  part  238  and  because 
part  238  does  not  cover  propulsion 
system  components  for  the  most  part, 
FRA  agrees  with  the  petitioners  that  the 
definition  of  "running  gear  defect" 
contained  in  the  final  rule  creates 
confusion  as  to  how  locomotives  with 
propulsion  system  defects  must  be 
handled.  FRA  believes  that  propulsion 
system  defects,  which  are  found  on 
locomotives,  are  sufficiently  covered  by 
part  229  of  this  chapter,  containing 
locomotive  safety  standards.  Thus, 
locomotives  with  conditions  that  are  not 
in  compliance  with  part  229  should  be 
handled  in  accordance  with  the 
provisions  contained  in  that  part 
regarding  the  movement  of  defective 
equipment.  The  only  potential 
propulsion  system  component  directly 
addressed  in  part  238  is  dynamic 
brakes,  and  separate  handling 
restrictions  have  been  imposed  in  the 
final  rule  and  clarified  in  this  document 
when  this  component  is  found  to  be 
inoperative.  See  64  FR  25679  and 
discussion  of  §  238.305(e)(15)  below. 
Consequently,  propiUsion  system 
components  have  been  removed  fi'om 
the  definition  of  "running  gear  defect." 

Although  the  TWU's  petition  requests 
modification  of  the  definitions  of 
"bind"  and  "foul,"  FRA  befieves  that 
the  definitions  of  these  terms  in  the 
final  rule  are  sufficiently  clear.  See  64 
FR  25661-62.  The  TWU  contends  that 
the  definitions  of  these  terms  fail  to 
address  every  possible  condition  that 
could  affect  the  proper  operation  of  a 
brake  system.  FRA  believes  that  the 
conditions  noted  by  TWU  as  not  being 
covered  by  these  definitions  are 
sufficiently  covered  by  the  definition  of 
"effective  brake"  contained  in  the  final 
rule.  See  64  FR  25661.  Thus,  even 
though  a  condition  may  not  cause  a 
brake  to  "bind"  or  "foul,"  the  condition 
would  cause  the  brake  not  to  be  an 


"effective  brake"  as  defined  in  the  final 
rule.  Furthermore,  FRA  is  modifying  the 
language  contained  in  the  Class  I  brake 
test  requirements  regarding  the 
operation  of  the  brake  rigging  to  include 
language  that  the  rigging  or  system 
movmted  on  a  car  for  transmission  of  the 
braking  force  operates  as  intended  and 
does  not  bind  or  foul.  Therefore,  even 
though  a  condition  may  not  cause  the 
brake  rigging  to  "bind"  or  "foul,"  the 
condition  could  cause  the  brake  not  to 
operate  as  intended  and  thus,  render  the 
brake  ineffective. 

TWU's  petition  also  seeks 
clarification  of  the  definition  of 
"switching  service"  to  further  explain 
what  constitutes  a  "train  movement." 
Although  FRA  does  not  believe  that  the 
final  rule  definition  of  "switching 
service"  needs  to  be  modified,  a  brief 
discussion  of  what  constitutes  a  "train 
movement"  may  be  useful.  FRA's 
determination  of  whether  the  movement 
of  cars  is  a  "train  movement," 
potentially  subject  to  some  of  the 
requirements  of  this  part,  or  a 
"switching  movement"  is  and  will  be 
based  on  the  voluminous  case  law 
developed  by  various  courts  of  the 
United  States.  FRA's  general  rule  of 
thumb  as  to  whether  a  trip  constitutes 
a  "train  movement"  requires  five  or 
more  cars  (in  a  passenger  context  this 
number  would  likely  be  lower)  coupled 
together  that  are  hauled  a  distance  of  at 
least  one  mile  without  a  stop  to  set  off 
or  pick  up  a  car  and  not  moving  for  the 
purpose  of  assembling  or  disassembling 
a  train.  However,  FRA  may  consider 
movements  of  less  than  one  mile  "train 
movements"  if  various  circiunstances 
exist.  In  determining  whether  a 
particular  movement  constitutes  a  "train 
movement,"  FRA  conducts  a  multi- 
factor  analysis  based  upon  the 
discussions  contained  in  various  coiul 
decisions  on  the  subject.  See,  e.g., 
United  States  v.  Seaboard  Air  Line  R.R., 
361  U.S.  78  (1959):  Louisville  &■ 
jeffersonville  Bridge  Co.  v.  United 
States.  249  U.S.  543  (1919).  The 
following  factors  are  taken  into 
consideration  by  FRA:  the  purpose  of 
the  movement:  the  distance  traveled 
without  a  stop  to  set  out  or  pick  up  cars; 
the  number  of  cars  hauled:  and  the 
hazards  associated  with  the  particular 
route  traveled  [e.g..  the  existence  of 
public  or  private  crossings  with  or 
without  active  crossing  warning 
systems,  the  steepness  of  the  grade,  the 
existence  of  curves,  anv  other 
conditions  that  minimize  the 
locomotive  engineer's  sight  distance, 
and  any  other  conditions  that  may 
create  a  greater  need  for  power  brakes 
during  the  movement).  The  existence  of 
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any  of  these  hazards  would  tend  to 
weigh  towards  the  finding  of  a  "train 
movement,"  since  these  are  the  types  of 
hazards  against  which  the  power  brake 
provisions  of  the  Federal  reiil  safety  laws 
were  designed  to  give  protection. 

Section  238.9    Responsibility  for 
Compliance 

Amtrak  petitioned  FRA  for 
reconsideration  of  this  section  to  clarify 
the  responsibility  of  a  railroad  or  other 
entity  that  is  involved  in  the  operation 
of  passenger  trains  but  does  not 
maintain  the  equipment  used  in  such 
trains.  Amtrak  noted  that  it  is  a  contract 
operator  of  commuter  service  in  at  least 
one  urban  area  where  it  does  not 
exercise  any  control  over  who  performs 
the  maintenance  of  the  commuter 
equipment  it  operates.  In  this 
circumstance.  Amtrak  reported  it  has  no 
contractual  responsibility  for  ensuring 
that  the  condition  of  the  equipment 
complies  with  applicable  legal 
requirements.  Amtrak  also  explained 
that  four  commuter  operations  are 
conducted  on  Amtrak's  Northeast 
Corridor  (NEC)  using  equipment  that  is 
not  maintained  by  Amtrak.  Amtrak 
believed  that  the  regulation  would 
appear  to  impose  upon  an  entity,  such 
as  itself,  that  operates  passenger  trains 
as  a  contractor,  or  that  allows  commuter 
authorities  to  operate  passenger  trains 
on  its  rail  lines,  responsibility  to  ensure 
that  equipment  maintained  by  other 
entities  is  in  full  compliance  with  the 
regulation.  Amtrak  noted  the  expense 
1 1     involved  if  it  were  to  ensure  that 

equipment  maintained  by  other  entities 
is  in  full  compliance  with  the 
regulation,  including  potential 
operational  delays.  Assiuning  FRA  did 
not  intend  to  require  entities  like 
Amtrak  to  perform  independent 
inspections  on  equipment  maintained 
by  others,  Amtrak  requested  that  FRA 
amend  this  section  by  adding  the 
following  paragraph:  "For  piu-poses  of 
this  section,  a  railroad  that  hauls,  or 
permits  to  be  hauled  on  its  line,  any 
passenger  train  or  passenger  equipment 
shall  not  be  required  to  perform 
independent  inspections  of  equipment 
maintained  by  entities  that  are  not 
selected  by  the  railroad  and  under 
control  of  the  railroad  in  performing  the 
maintenance  of  equipment  services." 
Amtrak  further  stated  that  it  does  not 
dispute  responsibility  for  hauling,  or 
permitting  to  be  hauled,  equipment  if  it 
has  actual  knowledge  of  a  condition  that 
does  not  comply  with  the  standards. 

As  explained  in  the  preamble  to  the 
final  rule,  paragraphs  {a)(l)  and  (a)(2) 
prohibit  a  railroad  subject  to  part  238 
from  committing  a  series  of  specified 
acts  with  respect  to  a  train  or  a  piece  of 


passenger  equipment  while  the  train  or 
passenger  equipment  is  in  service  if  it 
has  a  condition  that  does  not  comply 
with  part  238  or  if  it  has  not  been 
inspected  and  tested  as  required  by  part 
238.  In  particular,  consistent  with  49 
U.S.C.  chapter  203,  paragraph  (a)(1) 
imposes  a  strict  liability  standard  with 
respect  to  violations  of  the  safety 
appliance  and  power  brake  provisions 
of  part  238.  In  addition  to  the  acts 
prohibited  by  paragraph  (a)(2)  (that  is, 
the  use,  haul,  offering  in  interchange,  or 
accepting  in  interchange  of  defective  or 
not  properly  inspected  equipment), 
paragraph  (a)(1)  prohibits  a  railroad 
from  merely  permitting  the  use  or  haul 
on  its  line  of  such  equipment  if  it  does 
not  conform  with  the  safety  appliance 
and  power  brake  provisions.  See  49  CFR 
238.3(b).  By  contrast,  paragraph  (a)(2) 
imposes  a  lower  standard  of  liability  for 
using,  hauling,  delivering  in 
interchange,  or  accepting  in  interchange 
a  train  or  passenger  equipment  that  is 
defective  or  not  properly  inspected,  in 
violation  of  another  provision  of  this 
part;  a  railroad  subject  to  this  part  is 
liable  only  if  it  knew,  had  notice,  or 
should  have  known  of  the  existence  of 
either  the  defective  condition  of  the 
equipment  or  the  failure  to  inspect  and 
test. 

As  noted,  the  liability  standard 
contained  in  paragraph  (a)(1)  is 
consistent  with  longstanding  Federal 
law.  FRA  did  not  intend  to  impose  any 
new  standard  on  railroads  through 
paragraph  (a)(1),  at  least  insofar  as  this 
paragraph  subjects  railroads  to  liability 
for  permitting  the  use  on  their  lines  of 
equipment  with  a  defective  power  brake 
or  saifety  appliance.  As  a  result,  even 
before  this  final  rule,  Amtrak  has  been 
subject  to  liability  for  permitting 
equipment  wath  a  defective  power  brake 
or  safety  appliance  to  be  operated  over 
its  NEC  trackage.  Likewise,  the  Nation's 
freight  railroads  have  been — and  are — 
subject  to  liability  for  permitting  the  use 
on  their  lines  of  Amtrak  or  other 
passenger  equipment  with  such 
defective  conditions.  As  paragraph  (a)(1) 
effectively  restates  otherwise  applicable 
Federal  law,  FRA  has  not  adopted 
Amtrak's  request  for  reconsideration  as 
it  relates  to  paragraph  (a)(1).  FRA  notes 
that  the  safety  appliance  and  power 
brake  laws  do  not  specifically  impose 
inspection  requirements  on  Amtrak  or  a 
fi-eight  railroad  to  inspect  passenger 
equipment  merely  because  the 
equipment  is  used  on  its  lines,  though 
these  laws  would  subject  Amtrak  or  a 
freight  railroad  to  liability  for  permitting 
the  use  on  their  lines  of  Amtrak  or  other 
passenger  equipment  with  such 
defective  conditions.  However,  FRA 


generally  does  not  intend  to  hold  a 
freight  railroad  or  Amtrak  responsible 
for  passenger  equipment  not  in 
compliance  with  part  238  merely 
because  the  passenger  equipment 
operates  over  the  fi-eight  railroad's  or 
Amtrak's  trackage.  Further,  FRA  does 
not  intend  to  hold  Amtrak  responsible 
for  passenger  equipment  not  in 
compliance  with  part  238  merely 
because  it  provides  the  crews  to  operate 
the  passenger  equipment.  FRA  would 
look  for  more  of  a  cormection  between 
the  railroad  and  the  defective  condition 
of  the  equipment  than  these. 

As  this  discussion  indicates,  a 
number  of  entities  may  be  involved  in 
a  single  passenger  train  operation.  For 
example,  the  following  entities  (and/or 
others)  may  be  involved  in  the  operation 
of  a  commuter  railroad:  a  local 
governmental  authority  may  fund  and 
organize  the  commuter  rail  operation, 
and  own  the  passenger  equipment;  a 
freight  railroad  mat  host  the  operation 
by  providing  the  trackage  over  which 
the  passenger  trains  operate  and 
dispatching  the  trains;  Amtrak  may 
provide  the  crews  to  operate  the  trains; 
and  another  entity  may  inspect,  test, 
and  maintain  the  equipment.  Here,  the 
freight  railroad,  Amtrak,  and  the  entity 
maintaining  the  equipment  are  all 
performing  services  for,  or  on  behalf  of, 
the  governmental  authority  funding  and 
organizing  the  operation.  As  a  result,  the 
governmental  authority  holds  ultimate 
responsibility  for  the  condition  of  the 
passenger  equipment  and  compliance 
with  these  passenger  equipment  safety 
standards. 

Of  course,  as  provided  in  paragraph 
(c),  any  other  person  who  performs  any 
action  on  behalf  of  a  railroad  or  any 
person  who  performs  any  action 
covered  by  this  part  is  required  to 
perform  that  action  in  the  same  maimer 
as  required  of  a  railroad  or  be  subject  to 
FRA  enforcement  action.  Continuing 
with  the  above  example,  the  contractor 
who  inspects,  tests,  and  maintains  the 
passenger  equipment  on  behalf  of  the 
governmental  authority  (the  railroad)  is 
thereby  subject  to  liability  for  failing  to 
perform  properly  an  inspection  required 
by  this  part,  for  instance.  Whether  this 
contractor  is  otherwise  a  railroad  in  its 
own  right,  as  Amtrak  is,  is  not  necessary 
for  purposes  of  its  assumption  of 
responsibility  for  compliance  with  part 
238.  ] 

As  noted  above,  paragraph  {a){2} 
imposes  a  lower  standard  of  liability  for 
using,  hauling,  delivering  in 
interchange,  or  accepting  in  interchange 
a  train  or  passenger  equipment  that  is 
defective  or  not  properly  inspected,  in 
violation  of  a  provision  of  this  part  other 
than  a  power  brake  or  safety  appliance 
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provision.  A  railroad  subject  to  this  part 
is  liable  only  if  it  knew,  had  notice,  or 
should  have  known  of  the  existence  of 
either  the  defective  condition  of  the 
equipment  or  the  failure  to  inspect  and 
test.  (Again,  paragraph  (a)(1)  imposes  a 
strict  liability  standard  with  respect  to 
violations  of  the  safety  appliance  and 
power  brake  provisions  of  part  238.)  As 
written,  paragraph  (a)(2)  effectively 
embodies  Amtrak's  reconsideration 
request.  First  of  all,  Amtrak  (or  a  freight 
or  other  host  raihoad)  is  in  no  way 
subject  to  hability  for  merely  permitting 
to  be  hauled  or  used  on  its  trackage  a 
train  or  passenger  equipment  that  is 
defective  or  not  properly  inspected  in 
violation  of  a  provision  of  this  part  other 
than  a  power  brake  or  safety  appliance 
provision.  Further,  Amtrak  is  not 
subject  to  liability  for  merely  using, 
hauling,  delivering  in  interchange,  or 
accepting  in  interchange  a  train  or 
passenger  equipment  that  is  defective  or 
not  properly  inspected,  in  violation  of  a 
provision  of  this  part  other  than  a  power 
brake  or  safety  appliance  provision.  As 
a  result,  Amtrak  is  not  subject  to 
liability  for  merely  providing  the  crews 
to  operate  the  passenger  equipment  in 
the  commuter  railroad  example 
discussed  above.  FRA  notes  that,  as  a 
general  matter,  paragraph  (a)(2)  is  not 
drafted  to  impose  a  strict  liability 
standard  on  railroads  for  using  or 
hauling  passenger  equipment  that  is 
defective  or  not  properly  inspected,  in 
violation  of  a  provision  of  this  part  other 
than  a  power  brake  or  safety  appliance 
provision.  As  a  result,  even  if  Amtrak 
were  potentially  subject  to  liability  for 
using  or  hauling  passenger  equipment 
under  paragraph  (a)(2) — as  in  the  case 
where  it  uses  or  hauls  its  own 
equipment;  or  inspects,  tests,  and 
maintains  passenger  equipment  on 
behalf  of  another  railroad— Amtrak 
would  not  incur  liability  in  fact  unless 
it  knew,  had  notice,  or  should  have 
known  of  the  existence  of  either  the 
defective  condition  of  the  equipment  or 
the  failure  to  inspect  and  test  (other 
than  for  a  power  brake  or  safety 
appliance  provision). 

The  TWU,  in  its  petition  for 
reconsideration,  suggested  that 
paragraph  {a)(2)  is  at  best  misleading 
and  open  to  misinterpretation  with 
respect  to  current  statutory 
requirements,  focusing  on  use  of  the 
phrase  "other  than  safety  appliance  and 
power  brake  provisions  of  this  part." 
However,  as  discussed  above,  §  238.9  is 
specially  drafted  to  retain  the  specific 
liability  standards  of  the  power  brake 
and  safety  appliance  laws,  through 
inclusion  of  paragraph  (a)(1).  Paragraph 
(a)(2),  and  its  use  of  the  phrase  "other 


than  safety  appliance  and  power  brake 
provisions  of  this  part,"  cannot  be  read 
in  isolation  of  paragraph  (a)(1),  which 
specifically  addresses  power  brakes  and 
safety  appliances.  FRA  makes  clear  that 
§  238.9  does  not  exclude  safety 
appliances  and  power  brakes  from  the 
compliance  requirements. 

Though  not  tne  subject  of  a  petition 
for  reconsideration,  FRA  notes  for 
clarification  that  a  violation  of 
paragraph  (a)(3)  would  include  failing  to 
keep  a  record  required  by  this  part; 
failing  to  submit  a  test  plan  required  by 
this  part;  and  failing  to  perform  an 
analysis  required  by  this  part.  A  railroad 
is  strictly  liable  for  any  such  violation. 
Of  course,  FRA  retains  enforcement 
discretion  whether  to  assess  a  penalty  or 
take  other  action  in  these  and  any  other 
instances  of  non-compliance  with  part 
238. 

Section  238.15    Movemen  t  of  Passenger 
Equipment  With  Power  Brake  Defects 

A  conforming  change  has  been  made 
to  the  introductory  text  of  this  section 
to  indicate  that  the  requirements 
contained  in  the  section  do  not  become 
effective  until  Januaty  1,  2002.  As  noted 
previously,  by  letter  dated  September 
30.  1999,  FRA  extended  the  period  of 
time  by  which  railroads  must  adopt 
training  programs  and  train  their 
workforces  under  the  final  rule  to 
December  31,  2001.  This  letter  was 
issued  in  response  to  petitions  for 
reconsideration  submitted  by  APTA  and 
Amtrak.  In  the  letter,  FRA  noted  the 
interrelationship  between  the  prof>er 
training  of  railroad  personnel  and  the 
implementation  of  the  provisions  on 
inspection,  testing,  and  maintenance 
and  on  movement  of  defective 
equipment.  Consequently,  this 
modification  is  consistent  with  the  date 
by  which  a  railroad  is  to  have 
completed  the  training  of  its  employees. 

Paragraphs  (b)  and  U:)(2)  of  this 
section  have  been  slightly  modified  in 
response  to  petitions  submitted  by 
Amtrak  and  the  TWU  seeking 
clarification  of  the  liability  standards 
related  to  the  movement  of  defective 
equipment.  The  provisions  regarding  a 
railroad's  responsibility  for  compliance 
contained  in  §  238.9,  and  discussed  in 
detail  above,  make  clear  that  a  strict 
liability  standard  will  be  applied  to 
power  brake  components  not  in 
compliance  with  the  requirements  of 
this  part.  In  order  to  ensure  that  there 
is  no  misunderstanding  regarding  this 
standard  of  liability,  FRA  has  modified 
the  language  contained  in  paragraphs  (b) 
and  {c)(2)  to  reflect  the  fact  that  a 
railroad  must  have  knowledge  of  the 
existence  of  a  defective  condition  in 
order  to  haul  a  car  for  the  purposes  of 


repair  under  the  provisions  contained  in 
this  section.  The  modifications  made  to 
these  paragraphs  make  clear  that  such 
knowledge  will  be  established  by 
tagging  the  defective  equipment  or 
entering  the  existence  of  the  defective 
condition  into  an  automated  tracking 
system.  Consequently,  if  a  railroad  lacks 
knowledge  of  the  existence  of  a  power 
brake  defect  and  uses  the  defective 
equipment,  then  the  railroad  may  be 
held  liable  for  civil  penalties. 

Similarly,  paragraph  (c)  of  this  section 
has  been  slightly  modified  in  order  to 
clarify  that  passenger  equipment  which 
develops  ineffective  or  inoperative 
brakes  while  en  route  may  be  moved  for 
repair  without  civil  penalty  liability 
only  if  all  of  the  requirements  contained 
in  this  section  are  met.  Although  this 
was  FRA's  intent  when  including  the 
requirements  contained  in  this 
paragraph,  the  specific  wording  of  the 
paragraph  may  have  caused  some 
parties  to  misinterpret  or  misunderstand 
its  meaning.  Thus,  if  FRA  were  to 
discover  a  unit  of  passenger  equipment 
being  used  or  hauled  with  inoperative 
or  ineffective  brakes  without  the 
provisions  of  paragraph  (c)  being 
otherwise  met.  then  a  violation  may  be 
assessed  pursuant  to  this  paragraph  for 
improper  movement  of  an  en  route 
power  brake  defect. 

A  clarifying  change  has  been  made  to 
paragraph  (ci)(l)(ii)  of  this  section 
regarding  the  calculation  of  operative 
brakes  on  trains  equipped  with  tread 
brake  units  (TBUs).  FR.'\  believes  that 
the  wording  of  the  final  rule  may  have 
created  some  uncertainty  as  to  how  the 
percentage  of  operative  brakes  is  to  be 
calculated  on  trams  equipped  with  a 
mixture  of  TBUs  and  other  types  of 
brakes.  The  change  clarifies  FRA's 
intent  when  issuing  the  final  rule  that 
the  calculation  of  operative  brakes  based 
on  the  number  of  operative  TBUs  is  for 
trains  equipped  solely  with  TBUs.  See 
64  FR  25583.  For  example,  if  a  train 
utilizes  a  mixture  of  TBU  and  disc 
brakes,  the  calculation  of  the  percentage 
of  operative  brakes  is  to  be  determined 
by  first  dividing  the  number  of  axles  in 
the  train  with  operative  brakes  by  the 
toted  number  of  axles  in  the  train  and 
then  multiplying  that  fraction 
(expressed  as  a  decimal  fraction)  by  100. 

FRA  received  a  petition  from  the 
TWU  requesting  elimination  of  the  final 
rule's  list  of  conditions  that  do  not 
render  power  brakes  inoperative  for 
purposes  of  calculating  the  percentage 
of  operative  brakes.  FRA  disagrees  that 
such  an  approach  is  necessary.  The 
purpose  of  the  calculation  is  to 
determine  the  percentage  of  operative 
brakes,  and  the  conditions  listed  in 
paragraph  (d)(l)(iv)  of  the  final  rule  do 
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not  render  the  power  brakes  inoperative. 
Many  of  the  listed  conditions  constitute 
a  violation  under  other  provisions 
contained  in  the  final  rule  or  another 
regulatory  provision  for  which  separate 
penalties  are  provided. 

A  cut-out  or  ineffective  power  brake 
is  an  inoperative  power  brake,  but  the 
failure  or  cutting  out  of  a  secondary 
brake  system  does  not  result  in 
inoperative  power  brakes:  for  example, 
failure  of  the  dynamic  brake  does  not 
render  the  power  brake  inoperative. 
Furthermore,  inoperative  handbrakes  or 
power  brakes  overdue  for  maintenance 
or  stenciling  do  not  render  the  power 
brakes  inoperative  on  the  car  and 
should  not  be  deemed  inoperative 
power  brakes  for  purposes  of  the 
ralculation.  The  final  rule  and  other 
regulations  contain  separate  penalties 
for  operating  a  car  that  has  an 
inoperative  handbrake,  is  overdue  for 
maintenance,  lacks  the  proper 
stenciling,  or  is  not  properly  inspected 
and  tested.  Although  FRA  disagrees  that 
the  list  of  cctoditions  contained  in 
paragraph  (d)(l)(iv)  should  be 
eliminated,  clarifying  language  has  been 
added  to  paragraph  {d){l)(iv)  to  ensiu-e 
that  the  conditions  listed  are  not  to  be 
considered  inoperative  power  brakes  for 
purposes  of  calculating  the  percentage 
of  operative  brakes  but  are  considered 
power  brake  defects  under  other 
provisions  of  part  238. 

Paragraph  {a)(l)(iv)(C)  of  this  section 
is  also  being  slightly  modified  in 
response  to  the  TWU's  petition 
indicating  some  confusion  regarding 
when  a  car  with  excessive  piston  travel 
should  not  be  considered  to  have 
inoperative  brakes  for  the  purpose  of 
calculating  the  percentage  of  operative 
brakes  pursuant  to  paragraph  (d).  When 
including  the  exception  contained  in 
this  paragraph,  it  was  FRA's  intent  to 
recognize  that  some  brake  systems  are 
required  to  have  certain  piston  travel 
ranges  at  the  time  that  a  Class  I  brake 
test  is  performed  that  do  not  necessarily 
render  the  brakes  ineffective  if  those 
piston  travel  ranges  are  exceeded  while 
the  equipment  is  en  route.  Thus, 
although  a  car  may  be  foimd  with  piston 
travel  that  exceeds  the  Class  I  brake  test 
limits,  such  excess  travel  does  not 
render  the  brakes  inoperative  until  the 
piston  tra\el  exceeds  the  outside  limits 
established  for  that  particular  type  of 
piston  design.  However,  piston  travel 
that  exceeds  the  applicable  Class  I  brake 
test  limits  would  be  considered  a 
defective  condition  if  the  piston  travel 
were  not  adjusted  at  the  time  that  a 
Class  I  brake  test  were  performed,  and 
would  be  considered  a  partial  failure  to 
perform  a  Class  I  brake  test  pursuant  to 
§  238.313(g).  In  order  to  clarify  this 


intent,  FRA  has  not  only  modified  the 
language  contained  in  this  paragraph 
but  has  also  modified  the  definition  of 
"effective  brake"  and  the  Class  I  brake 
test  requirements  to  include  the  existing 
piston  travel  limitations  that  are 
applicable  to  vehicles  equipped  with 
nominal  12-inch  stroke  brake  cylinders. 
See  49  CFR  232.11(c)  and  232.12(f)(1). 

The  TWU's  petition  also  raises 
concerns,  many  of  which  were  raised  in 
response  to  the  NPRM,  regarding  the 
final  rule  provisions  governing  the 
movement  of  defective  equipment  and 
the  potential  allowance  for  railroads  to 
utilize  an  automated  tracking  system 
rather  than  directly  tagging  defective 
equipment.  After  a  review  of  the 
petition,  FRA  believes  that  it  is 
uimecessar\'  to  modify  any  of  the 
provisions  contained  in  the  final  rule 
regarding  these  issues.  FRA  concedes 
that  the  requirements  regarding  the 
movement  of  equipment  with  defective 
power  brakes  allow  such  equipment  to 
be  moved  to  the  nearest  forward 
location  where  the  necessary  repairs  can 
be  effectuated  and  in  some  instances  to 
be  moved  past  a  location  where  the 
necessary  repairs  could  be  conducted. 
FRA  believes  that  the  requirements 
contained  in  the  final  rule  are  fully 
consistent  with  Congress'  intent  when 
enacting  the  statutory  provisions 
regarding  the  movement  of  such 
equipment  nearly  a  centiuy  ago.  The 
preamble  to  the  final  rule  provided  a 
detailed  discussion  outlining  FRA's 
position  on  this  issue  and  need  not  be 
reiterated  here.  See  64  FR  25568-72, 
25581-85.  It  should  be  noted  that  there 
are  concerns  in  the  context  of  passenger 
train  operations  that  do  not  exist  in  the 
freight  arena  when  determining  whether 
a  location  is  one  where  the  necessary 
repairs  can  be  made.  Chief  among  these 
concerns  is  the  safety  of  the  passengers 
on  the  train  with  the  power  brake  defect 
and  the  safety  of  passengers  on 
following  trains.  FRA  believes  these  two 
overriding  concerns  provide  sufficient 
justification  for  permitting  passenger 
train  operations  greater  flexibility  in 
moving  defective  equipment  than  is 
available  to  a  freight  operator. 

FRA  also  believes  that  the  definition 
of  "repair  point"  contained  in  the  final 
rule  is  sufficiently  clear  and  does  not 
require  modification  as  requested  in  the 
TWU  petition.  The  preamble  to  the  final 
rule  makes  clear  that  the  determination 
of  whether  a  location  should  be 
considered  a  location  where  necessary 
repairs  can  be  made  is  one  which  must 
be  conducted  on  a  case-by-case  basis 
after  consideration  of  a  variety  of 
factors.  See  64  FR  25571.  25584-85. 
FRA  continues  to  believe  that  it  is 
virtually  impossible  to  develop  a 


standard  establishing  what  constitutes  a 
location  where  repairs  can  be  made  that 
would  address  the  variety  of  operations 
covered  by  the  final  rule  and  that  such 
determinations  are  best  left  to  FRA's 
inspectors  in  the  field.  Id. 

FRA  also  sees  no  reason  to  modify  the 
requirement  that  operators  of  long- 
distance passenger  trains  designate  the 
locations  where  repairs  can  be 
conducted  on  the  equipment  they 
operate.  Although  FRA  agrees  that  this 
provision  puts  tLe  control  of  what 
locations  constitute  repair  locations  in 
the  hands  of  the  railroad,  FRA  believes 
that  the  operators  of  these  long-distance 
intercity  trains  are  in  the  best  position 
to  determine  which  locations  have  the 
necessary  expertise  to  handle  the  repairs 
of  the  somewhat  advanced  braking 
systems  utilized  in  passenger  trains. 
Due  to  the  unique  technologies  used  on 
the  brake  systems  of  these  operations 
and  the  unique  operating  environments, 
the  facilities  and  personnel  necessary  to 
conduct  proper  repairs  on  this 
equipment  are  somewhat  specialized 
and  limited.  Moreover,  the  final  rule 
contains  a  broad  performance-based 
requirement  that  railroads  operating  this 
equipment  designate  a  sufficient 
number  of  repair  locations  to  ensure  the 
safe  and  timely  repair  of  the  equipment. 
Contrary  to  the  beliefs  of  some  labor 
representatives,  FRA  believes  that  this 
performance  standard  provides  FRA 
sufficient  grounds  to  institute  civil 
penalty  enforcement  actions  or  take 
other  enforcement  actions  if,  based  on 
its  expertise  and  experience,  FRA 
believes  the  railroad  is  failing  to 
designate  an  adequate  number  of  repair 
locations. 

FRA  also  believes  that  the  final  rule 
fully  addressed  the  concerns  of  various 
labor  representatives  regarding  the  use 
of  automated  tracking  systems  in  lieu  of 
direct  tagging  of  defective  equipment. 
See  64  FR  25572,  25582.  FRA  believes 
that  provisions  must  be  provided  to 
allow  railroads  to  take  advantage  of 
existing  and  developing  technologies 
regarding  the  electronic  maintenance 
and  retention  of  records.  FRA  believes 
that  the  use  of  such  a  medium  to  track 
defective  equipment  can  expedite  the 
identification  and  repair  of  defective 
equipment  and,  thus,  reduce  the  time 
that  defective  equipment  is  operated  in 
passenger  service.  Furthermore,  the 
final  rule  contains  specific  provisions 
regarding  FRA's  ability  to  monitor  and 
review  a  railroad's  automated  tracking 
system  and  provides  FRA  the  ability  to 
prohibit  or  revoke  a  railroad's  ability  to 
utilize  such  a  system  in  lieu  of  directly 
tagging  defective  equipment  if  FRA 
finds  that  the  automated  tracking  system 
is  not  properly  secure,  is  inaccessible  to 
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FRA  or  a  railroad's  employees,  or  fails 
to  adequately  track  and  monitor  the 
movement  of  defective  equipment. 
Moreover,  if  the  automated  tracking 
system  developed  and  implemented  by 
a  railroad  does  not  accurately  and 
adequately  record  the  information 
required  by  this  part,  the  railroad  would 
be  in  violation  of  the  movement  for 
repair  provisions  and  subject  to  civil 
penalty  liability  for  the  subsequent 
defect  for  which  the  unit  was  being 
hauled  for  repair. 

Section  238.17    Movemen  t  of  Passenger 
Equipment  With  Other  Than  Power 
Brake  Defects 

A  conforming  change  has  been  made 
to  the  introductory  text  of  this  section 
to  indicate  that  the  requirements 
contained  in  the  section  do  not  become 
applicable  until  January  1,  2002.  As 
noted  previously,  by  letter  dated 
September  30,  1999,  FRA  extended  the 
period  of  time  by  which  railroads  must 
adopt  training  programs  and  train  their 
workforces  under  the  final  rule  to 
December  31,  2001.  Consequently,  this 
modification  is  consistent  with  the  date 
by  which  a  railroad  is  to  complete  the 
training  of  its  employees. 

Paragraph  (b)  of  this  section  has  been 
slightly  modified  to  include  a  reference 
to  the  exceptions  contained  in 
§  238.305(c)  and  (d)  and  §  238.307(c)(1) 
regarding  the  continued  use  in 
passenger  service  of  passenger  cars 
found  with  certain  interior  defects 
found  at  the  car's  interior  calendar  day 
mechanical  inspection.  In  response  to 
petitions  filed  by  APTA  and  Amtrak, 
FRA  has  modified  the  provisions 
contained  in  §§  238.305  and  238.307  to 
permit  passenger  cars  found  with 
certain  types  of  interior  defects  at  a 
daily  interior  inspection  to  continue  in 
passenger  service  until  its  next  interior 
calendar  day  mechanical  inspection. 
The  modifications  made  in  §§  238.305 
and  238.307  contain  various 
operational,  mechanical,  and  inspection 
requirements  related  to  the  continued 
use  of  such  equipment.  The 
modifications  being  made  to  §§  238.305 
and  238.307  are  discussed  in  detail 
below. 

Paragraph  (c)  of  this  section  has  been 
slightly  modified  to  include  a  reference 
to  the  exception  contained  in 
§  238.307(c)(1)  regarding  the  continued 
use  in  passenger  service  of  passenger 
cars  found  with  defective  seats  while  en 
route.  In  response  to  petitions  filed  by 
APTA  and  Amtrak.  FRA  has  modified 
the  provisions  contained  in  §  238.307  to 
permit  passenger  cars  found  with 
defective  seats  to  continue  in  passenger 
service.  The  modifications  made  in 
§  238.307  contain  various  requirements 


related  to  the  continued  use  of  such 
equipment.  The  modifications  being 
made  to  §  238.307  are  discussed  in 
detail  below. 

Paragraph  (d)  of  this  section  has  been 
modified  in  response  to  a  petition 
submitted  by  APTA  requesting 
modification  of  the  requirements  related 
to  the  inspection  of  the  roller  bearings 
on  passenger  equipment  involved  in  a 
derailment.  FRA  agrees  that  the 
requirements  for  roller  bearing 
inspections  on  derailed  equipment 
contained  in  the  final  rule  were 
essentially  a  reiteration  of  the 
requirements  contained  in  part  215  of 
this  chapter  related  to  such  inspections 
on  freight  cars.  FRA  recognizes  that  the 
freight  car  inspection  requirements  are 
not  easily  applicable  to  many  types  of 
passenger  equipment  because  the 
wheels  on  such  equipment  cannot  be 
spun  fi-eely  or  manually  rotated. 
Therefore,  FRA  is  modifying  the 
provisions  contained  in  paragraph  (d)(1) 
to  allow  the  inspection  of  the  roller 
bearings  on  derailed  passenger 
equipment  to  be  in  accordance  with  the 
railroad's  procedures  for  handling 
defective  equipment.  The  APTA  PRESS 
Maintenance  Committee  is  currently  in 
the  process  of  developing  a  standard 
regarding  the  inspection,  testing,  and 
maintenance  of  cars  that  have  derailed, 
to  serve  as  a  guide  to  all  passenger 
railroads.  FRA  expect  railroads  to  adopt 
those  procedures  or  incorporate  similar 
procedures  for  handling  derailed 
equipment  and  will  enforce  those 
procedures  that  are  adopted. 

Paragraph  (d)(2)  has  aQso  been  slightly 
modified  to  incorporate  the 
recommendations  proposed  by  APTA  in 
its  petition.  This  paragraph  requires  that 
a  roller  bearing  be  disassembled  from 
the  axle  and  inspected  internally  if  any 
one  of  the  four  enumerated  conditions 
exists.  The  modifications  being  made  to 
this  paragraph  clarify  that  an  on-track 
rolling  test  of  the  wheel  set  will  be 
considered  sufficient  to  meet  the 
requirement  that  the  wheel  set  be  spun 
freely.  As  noted  above,  the  wheels  on 
many  types  of  passenger  equipment 
cannot  be  spun  freely;  thus,  alternate 
method  of  inspection  is  necessary.  FRA 
also  adopts  APTA's  suggestion  to 
require  disassembly  of  the  roller  bearing 
if  the  truck  on  the  equipment  was 
dragged  on  the  ground  for  more  than 
100  feet,  which  is  more  stringent  than 
the  200-foot  threshold  conteuned  in  the 
final  rule. 

FRA  finds  the  concerns  raised  by  the 
TWU  in  its  petition  regarding  the 
inadequacies  of  the  final  rule  provisions 
relating  to  the  movement  of  defective 
passenger  equipment  to  be  based  on  a 
general  misimderstanding  of  the 


provisions  contained  both  in  this  part 
and  in  49  CFR  part  215.  The  TWU 
generally  asserts  that  the  movement 
restrictions  of  the  final  rule  need  to  be 
modified  to  be  at  least  as  restrictive  as 
the  requirements  contained  in  part  215 
regarding  the  movement  of  defective 
freight  cars.  The  petition  also  asserts 
that  qualified  persons  should  not  be 
allowed  to  make  any  of  the 
determinations  required  in  this  section 
and  that  on-site  persoimel  should  not  be 
permitted  to  relay  information  to 
qualified  persoimel  via  radio. 

\n  FRA's  view,  the  provisions 
contained  in  the  final  rule  of  part  238 
regarding  the  movement  of  defective 
equipment  are  in  many  ways  more 
stringent  than  the  requirements  related 
to  freight  cars  contained  in  part  215.  For 
example,  a  passenger  car  found  with  a 
defect  in  the  running  gear  (which 
include  virtually  all  of  the  components 
addressed  in  part  215)  may  not  be 
moved  in  passenger  service  from  the 
point  where  the  car  receives  a  calendar 
day  mechanical  inspection  and  may 
only  be  used  in  passenger  service  until 
its  next  calendar  day  mechanical 
inspection  if  such  a  condition  is  found 
en  route  and  the  car  is  properly  tagged. 
Whereas,  a  freight  car  containing  a  part 
215  defect  could  potentially  be  used  in 
freight  service  under  part  215  from 
subsequent  mechanical  inspections  and 
could  remain  in  use  for  numerous  days 
and  for  hundreds  of  miles,  provided  the 
car  is  properly  tagged. 

FRA  also  believes  that  the  TWU's 
objection  to  the  final  rule  allowance  that 
a  "qualified  person"  mav  approve  the 
continued  use  of  a  defective  passenger 
vehicle  is  somewhat  misplaced.  The 
final  rule  only  permits  a  "qualified 
person"  to  authorize  the  continued  use 
of  a  vehicle  with  a  non-running-gear 
defect,  which  is  a  defective  condition 
that  does  not  affect  the  mechanical 
operation  of  the  equipment  and  is 
generally  a  defect  in  the  interior  of  the 
vehicle  that  is  specific  to  a  passenger 
car.  The  final  rule  requires  that  the 
continued  use  of  a  vehicle  containing  a 
nmning  gear  defect  (defects  similar  to 
those  addressed  in  part  215)  must  be 
authorized  by  a  "qualified  maintenance 
person."  Furthermore,  the  clarifications 
contained  in  this  document  establish 
that  a  "qualified  person"  must  receive 
specific  training  covering  the  tasks  he  or 
she  is  deemed  qualified  to  perYorm. 

FRA  also  believes  that  the  TWU's 
request  for  elimination  of  the  final  rule 
provisions  permitting  on-site  personnel 
to  relay  information  to  qualified 
personnel  (QMP  or  QP)  regarding 
defective  equipment  ignores  the  reality 
of  current  passenger  operations  and  fails 
to  acknowledge  the  fact  that 
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mechanical-type  personnel  are  not 
readily  available  at  every  location  on  a 
railroad's  line  of  road.  Moreover, 
requiring  passenger  trains  to  sit  at 
locations  until  qualified  personnel  can 
physically  arrive  to  inspect  the 
equipment  is  not  prudent  in  many  cases 
and  could  endanger  the  passengers  on 
both  the  train  waiting  to  be  inspected 
and  on  trailing  trams.  Furthermore, 
when  such  off-site  determinations  are 
made,  the  final  rule  allows  that  the 
equipment  with  running  gear  defects  be 
moved  only  to  the  next  forward  location 
where  the  equipment  can  be  inspected 
by  a  QMP  to  verify  the  description  of 
the  defect  provided  by  the  on-site 
personnel. 

It  should  also  be  noted  that  prior  to 
the  issuance  of  the  final  rule  there  were 
no  Federal  requirements  addressing  the 
inspection  of  mechanical  components 
on  passenger  equipment  or  limitations 
on  the  movement  of  passenger 
equipment  with  defective  mechanical 
I  omponents.  FRA's  general  intent  when 
is.sumg  the  final  rule  was  to  capture  the 
best  practices  of  the  industry  with 
regard  to  the  inspection  and  testing  of 
passenger  equipment  and  attempt  to 
codify  current  best  practices  with  regard 
to  the  movement  of  defective 
equipment,  which  have  generally 
proven  to  be  safe  and  effective.  Thus, 
FRA  did  not  intend  to  impose  every 
requirement  applicable  to  the  inspection 
and  movement  of  freight  equipment  in 
a  rule  designed  for  passenger 
operations,  nor  did  it  view  such  a 
requirement  as  necessary. 

Section  238.19    Reporting  and  Tracking 
of  Repair  to  Defective  Passenger 
Equipment 

A  conforming  change  is  being  made  to 
paragraph  (a)  of  this  section  to  indicate 
that  the  requirements  contained  in  the 
section  do  not  become  applicable  until 
January  1,  2002.  As  noted  previously,  by 
letter  dated  September  30,  1999,  FRA 
extended  the  period  of  time  by  which 
railroads  must  adopt  training  programs 
and  train  their  workforces  under  the 
final  rule  to  December  31,  2001. 
Consequently,  this  modification  is 
consistent  with  the  date  by  which  a 
railroad  is  required  to  complete  the 
training  of  its  employees.  The  title  of 
this  section  has  also  been  slightly 
modified  to  clarify  the  purpose  of  the 
requirements  contained  in  this  section. 

Paragraph  (a)(2)  of  this  section  is 
being  slightly  modified  in  order  to 
clarify-  the  information  which  must  be 
retained  in  the  reporting  and  tracking 
system.  The  modification  clarifies  that 
the  date  that  a  defective  condition  is 
discovered  must  be  included  in  the 
retained  information.  FRA  recognizes 


that  the  final  rule  requirement  to  record 
the  date  on  which  the  defect  occurred 
would  be  impossible  to  determine  in 
many  instances  and  it  was  not  FRA's 
intent  to  require  the  recording  of  that 
information.  Rather,  FRA  intended  that 
the  date  on  which  the  defective 
condition  was  discovered  by  the 
railroad  to  be  recorded  and  has 
modified  the  final  rule  language 
accordingly. 

Subpart  B — SafetA  Planning  and 
General  Requirements 

Section  238.107    Inspection,  Testing, 
and  Maintenance  Plan 

A  conforming  change  is  being  made  to 
paragraph  (a)  of  this  section  to  indicate 
that  the  requirements  contained  in  the 
section  do  not  become  applicable  until 
January  1,  2002.  As  noted  previously,  by 
letter  dated  September  30, 1999,  FRA 
extended  the  period  of  time  by  which 
railroads  must  adopt  training  programs 
and  train  their  workforces  under  the 
final  rule  to  December  31,  2001. 
Consequently,  this  modification  is 
consistent  with  the  date  by  which  a 
railroad  is  required  to  complete  the 
training  of  its  employees. 

Section  238.109    Training, 
Qualification,  and  Designation  Program 

Paragraphs  (a)  and  (b)  of  this  section 
are  being  amended  in  accordance  with 
FRA's  letter  dated  September  30,  1999, 
addressed  to  representatives  of  APTA 
and  Amtrak  in  response  to  their 
petitions  for  reconsideration  of  the 
provisions  contained  in  this  section. 
APTA  and  Amtrak  petitioned  for 
reconsideration  of  this  section  as 
providing  an  insufficient  time  for 
railroads  to  establish  and  implement 
training  programs.  APTA's  petition 
notes  that  several  commuter  railroads 
will  be  unable  to  comply  because  of  the 
large  number  of  employees  that  must  be 
trained.  According  to  the  petition,  it 
will  take  up  to  three  years  to  administer 
the  training  programs  to  these  railroads' 
current  employees  and  one  year  initially 
to  prepare  and  validate  the  training 
courses.  The  APTA  petition  specifically 
references  the  potential  impact  on  the 
Long  Island  Rail  Road,  and  on  July  27, 
1999,  FRA  received  a  letter  describing 
the  potential  impact  on  this  railroad. 
The  Long  Island  Rail  Road  and  Amtrak 
submissions  both  raise  logistical 
concerns  associated  with  implementing 
the  training  programs  because  of  their 
large  workforces. 

APTA's  petition  further  states  that  to 
efficiently  and  effectively  meet  the 
three-year  refi-esher  training 
requirement  in  the  final  rule,  railroads 
need  to  provide  the  new  training 


program  to  one-third  of  their  workforce 
every  year.  The  petition  notes  that  if 
railroads  initially  train  more  than  that 
percentage  in  one  year,  they  must 
retrain  that  same  percentage  of  their 
workforce  every  third  year,  resulting  in 
an  inefficient  training  workload  now 
and  in  the  future.  For  this  reason  and 
the  others  discussed  above,  the  petitions 
request  that  FRA  allow  railroads  48 
months  from  the  date  of  the  publication 
of  the  final  rule  to  adopt  training 
programs  and  train  their  workforces  as 
required  by  this  section. 

The  final  rule  recognizes  the 
interrelationship  between  the  proper 
training  of  railroad  persormel  and  the 
implementation  of  the  inspection, 
testing,  and  maintenance  and  movement 
of  defective  equipment  provisions 
contained  in  the  final  rule.  See  64  FR 
25575.  In  order  for  railroads  to  comply 
with  the  requirements  related  to  the 
inspection,  testing,  and  maintenance 
requirements  and  the  requirements 
regarding  the  movement  of  defective 
equipment,  the  railroads  must  first  be 
provided  a  sufficient  amount  of  time  to 
develop  and  implement  proper  training 
programs.  The  final  rule  further  states 
that  the  process  of  developing  training 
programs  or  modifying  existing 
programs  to  meet  the  requirements  of 
the  final  rule  should  be  completed 
within  a  year,  and  that  railroads  will 
need  several  months  to  a  year  to  rotate 
their  employees  through  the  programs 
in  order  not  to  disrupt  the  operation  of 
their  railroads.  Accordingly,  the  final 
rule  provided  railroads  with  26  months 
from  the  date  of  publication  of  the  final 
rule  to  develop  and  train  their 
employees  as  required  by  the  rule. 

After  carefully  considering  the 
submitted  petitions,  FRA  responded  to 
the  petitions  in  a  letter  dated  September 
30,  1999.  In  that  letter,  FRA  agreed  to 
extend  the  date  by  which  railroads  must 
adopt  training  programs  and  train  their 
workforces  under  the  final  rule  to  no 
later  than  December  31,  2001.  Paragraph 
(a)  of  this  section  has  been  amended  to 
reflect  this  extension.  In  that  letter,  FRA 
noted  that  its  principal  concern  in 
granting  any  additional  time  to  railroads 
is  delaying  the  date  by  which  the  final 
rule's  inspection,  testing,  and 
maintenance  requirements  must  apply. 
In  particular,  there  are  now  generally  no 
Federal  inspection,  testing,  and 
maintenance  requirements  for  exterior 
and  interior  (non-brake)  mechanical 
components  of  passenger  cars,  and 
consequently  no  immediate  regulatory 
means  for  FRA  to  ensure  that  such 
components  meet  minimum  levels  of 
safety. 

In  the  September  30, 1999  letter,  FRA 
made  clear  that  the  chief  objective  of  the 


41296 


Federal  Register /Vol.  65,  No.  128 /Monday,  July  3,  2000 /Rules  and  Regulations 


training  requirements  contained  in  this 
section  is  to  ensure  that  the  appropriate 
passenger  railroad  employees  and 
contractors  understand  the  Federal 
inspection,  testing,  and  maintenance 
requirements  as  they  relate  to  their 
involvement  with  railroad  passenger 
equipment.  FRA  believed  that  the 
additional  two  years,  requested  in  the 
petitions,  to  implement  the  training 
requirements  requested  was  not 
necessary  since  the  focus  of  the  required 
training  is  to  be  on  the  Federal 
inspection,  testing,  and  maintenance 
requirements,  not  on  voluntary  railroad 
or  industry  standards.  FRA  also  noted 
that,  with  the  exception  of  newly 
emerging  passenger  railroads,  passenger 
railroads  are  not  starting  from  a  blank 
slate  to  train  their  workforces.  Passenger 
railroads  should  already  have  training 
programs  in  place,  and  these  training 
programs  could  be  adapted  to  include 
the  training  specifically  required  by  this 
section.  Furthermore,  both  the  APTA 
inspection,  testing,  and  maintenance 
standards,  and  those  FRA  inspection, 
testing,  and  maintenance  standards 
required  under  this  part,  are  based  on 
the  current  best  practices  of  the 
passenger  railroad  industry.  Neither 
arose  from  a  vacuum. 

In  FRA's  response  letter,  FRA 
recognized  that  some  of  the  specific 
requirements  contained  in  this  section 
could  be  easily  misunderstood  to  cover 
inspection,  testing,  and  maintenance 
tasks  not  required  by  part  238 — such  as 
those  tasks  required  only  under  an 
APTA  or  Amtrak  maintenance  standard. 
This  was  not  FRA"s  intent  when  issuing 
the  final  rule.  Therefore,  FRA  noted  that 
it  would  amend  the  language  contained 
in  this  section  to  clarify  that  the  focus 
of  the  training  required  in  this  section 
is  on  the  Federal  inspection,  testing,  and 
maintenance  requirements  for  passenger 
equipment  in  this  part.  Consequently, 
paragraph  (a)  and  paragraphs  (h)(1) 
through  (b)(7)  have  been  slightly 
modified  in  order  to  clarify  that  the 
focus  of  the  training  required  under  this 
section  is  the  Federal  requirements 
related  to  the  inspection,  testing,  and 
maintenance  of  passenger  equipment. 

The  September  30,  1999,  letter  also 
responded  to  the  concerns  of  APTA, 
Amtrak,  and  the  Long  Island  Rail  Road 
regarding  the  issue  of  refresher  training. 
In  the  letter,  FRA  agreed  that  it  would 
amend  the  refi^sher  training  interval 
contained  in  the  final  rule  to  alleviate 
the  concern  that  large  portions  of  a 
railroad's  workforce  would  be  required 
to  undergo  refresher  training  imder  this 
section  in  the  same  year  due  to 
condensing  the  initial  training  period  to 
less  than  three  years.  FRA  noted  that  the 
final  rule  would  have  permitted 


refresher  training  to  be  conducted  at 
intervals  of  less  than  three  years  and 
thus,  provide  railroads  with  the  ability 
to  accelerate  their  retaining  of  some 
employees  to  relieve  workforce 
allocation  issues.  However,  FRA 
believes  that  it  is  more  important  for 
passenger  railroads  to  initially  train 
their  workforces  pursuant  to  the 
requirements  of  this  section  and  direct 
their  resources  in  this  regard,  rather 
than  be  immediately  concerned  with  the 
need  to  provide  refresher  training  soon 
after  the  initial  training  is  completed. 
Therefore,  FRA  stated  that  it  would 
amend  the  final  rule  to  allow  those 
individuals  trained  by  no  later  than 
December  31,  2001,  pursuant  to  this 
section,  not  to  undergo  their  first 
refresher  training  until  four  years  after 
the  completion  of  their  original  training. 
Thereafter,  such  individuals  would  be 
required  to  undergo  refi-esher  training  at 
an  interval  not  to  exceed  three  years,  as 
currently  provided  in  the  final  rule. 
FRA  also  made  clear,  that  for 
individuals  trained  after  December  31, 
2001,  under  this  section,  (e.g.,  new 
hires)  the  reft^esher  training  interval 
would  remain  at  three  years  as  provided 
in  the  final  rule.  Consequently, 
paragraph  (b)(ll)  has  been  amended  to 
include  the  extension  of  the  first 
re&^sher  training  cycle  for  employees 
initially  trained  prior  to  January  1,  2002. 

One  concern  raised  by  APTA  in  its 
petition  for  reconsideration,  which  was 
not  addressed  in  FRA's  response  letter, 
is  the  issue  of  the  transferability  of  an 
individual's  training  credentials  fi-om 
one  railroad  to  another  either  in  the 
context  of  the  individual  changing  his 
or  her  employer  or  working  for  multiple 
railroads  while  remaining  in  the  employ 
of  only  one  railroad.  Nothing  in  the  final 
rule  prohibits  a  railroad  firom  utilizing 
training  provided  to  one  of  its 
employees  by  another  railroad  in  order 
to  qualify  that  employee.  In  FRA's  view, 
the  previous  training  would  have  to 
cover  the  tasks  and  equipment  for 
which  the  employee  will  have 
responsibility  on  the  "successor" 
railroad  and  the  previous  training 
would  have  to  be  adequately 
documented  by  the  training  railroad, 
such  documentation  provided  to  the 
"successor"  railroad,  and  maintained  by 
the  "successor"  railroad.  Furthermore, 
the  transferring  employee's  period  for 
refresher  training  would  start  to  nm 
from  the  time  of  the  employee's 
previous  training  received  on  the  other 
railroad. 


Subpart  C — Specific  Requirements  for 
Tier  I  Passenger  Equipment 

Section  238.231     Brake  System 

This  section  contains  general  brake 
system  performance  requirements  that 
apply  on  or  after  September  9,  1999,  to 
Tier  I  passenger  equipment  except  as 
otherwise  provided.  APTA,  in  its 
petition  for  reconsideration,  states  that 
this  section  fails  to  make  clear  if  the 
requirements  in  this  section  apply  to 
new  or  existing  equipment,  or  both. 
APTA  believes  that,  while  most 
equipment  will  meet  the  performance 
requirements  in  this  section,  applying 
new  design  requirements  to  existing 
equipment  invariably  causes  problems 
and  may  result  in  a  number  of  waiver 
requests  to  FRA.  FRA's  intent  when 
issuing  the  final  rule  was  to  require  the 
provisions  contained  in  this  section  to 
apply  to  all  Tier  I  passenger  equipment, 
both  existing  and  new,  unless  otherwise 
specifically  stated  to  be  applicable  only 
to  new  equipment.  Except  as  discussed 
below,  FRa  is  not  aware  of  any  existing 
passenger  equipment  which  would  not 
meet  the  requirements  contained  in  this 
section  nor  does  APTA's  petition 
provide  any  indication  of  equipment 
that  could  not  meet  the  requirements.  If 
such  equipment  exists,  FRA  would 
expect  necessary  modification  to  be 
made  to  the  equipment  or  appropriate 
waivers  to  be  submitted  to  FRA  for  its 
consideration. 

FRA  acknowledges  that  the  provisions 
related  to  the  operation  and  design  of 
locomotives  equipped  with  blended 
brakes  contained  in  paragraph  (j)  should 
have  been  applicable  only  to  new 
locomotives.  Although  there  is  no 
existing  documentation  or  information 
available  to  FRA  to  indicate  that 
existing  locomotives  would  not  meet  the 
requirements  of  paragraph  (j)(l)-(j)(3)  of 
this  paragraph,  verification  that  existing 
locomotives  meet  the  requirements 
could  be  very  expensive  and  time 
consuming.  Compliance  with  paragraph 
(j)(4)  may  be  problematic  for  some 
equipment  designs  and  this  is  an 
important  reason  for  insisting  on 
appropriate  maintenance  of  dynamic 
brakes.  Furthermore,  there  are  other 
requirements  contained  both  in  this 
section  and  in  this  part  which  ensure 
that  a  train's  primary  braking  system  is 
capable  of  stopping  a  train  within  the 
existing  signal  spacing  (§  238.231(a)) 
and  that  the  dynamic  brcikes  on 
locomotives  are  operational  within  a 
very  short  time  of  being  discovered 
defective  (§238.303(e)(15)). 
Consequently,  FRA  has  amended 
paragraph  (j)  to  clarify  that  it  applies 
only  to  new  locomotives  equipped  with 
blended  braking  systems.  Narrowing  the 
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application  of  this  provision  will  allow 
proper  testing  to  be  conducted  when  the 
equipment  is  being  designed  and 
assembled. 

A  new  paragraph  (h)(3)  is  being  added 
in  order  to  clarify  the  general 
requirements  related  to  the  use  of  hand 
brakes  found  in  paragraphs  {h){l)  and 
(h)(2)  of  this  section.  Because  the  final 
rule  contains  specific  provisions 
requiring  passenger  equipment  to  be 
equipped  with  hand  brakes,  FRA 
believes  that  the  addition  of  the  existing 
general  requirements  regarding  their  use 
constitutes  a  clarifj'ing  amendment  to 
the  hand  brake  requirements.  FRA's 
inclusion  of  specific  provisions 
requiring  passenger  equipment  to  be 
equipped  with  hand  brakes  estabUshes 
FRA's  intent  that  those  hand  brakes  are 
to  be  used  in  at  least  the  same  maimer 
as  required  under  the  existing 
regulations.  The  provisions  contained  in 
this  paragraph  merely  incorporate  the 
existing  general  requirements  related  to 
the  setting  and  releasing  of  hand  brakes 
and  will  impose  no  additional  burden 
on  the  raihoads.  See  49  CFR  232.13(f). 
The  language  has  been  slightly  modified 
from  that  contained  in  the  existing 
regulations  for  purposes  of  clarity. 

Paragraph  (m)  of^this  section  is  being 
modified  in  response  to  Amtrak's 
petition,  which  asserts  that  it  currently 
permits  trains  to  operate  with  up  to  two 
cars  in  the  consist  being  operated  in 
direct  release  mode  while  the  rest  of  the 
train  operates  in  graduated  release 
mode.  It  is  also  FRA's  understanding 
that  the  direct  release  cars  operated  by 
Amtrak  in  this  fashion  are  hauled  at  the 
rear  of  the  train.  The  reason  Amtrak 
hauls  cars  in  this  manner  is  because 
some  vehicles  it  operates  in  its 
passenger  trains  are  equipped  with  AB 
type  brake  valves  which  can  be  operated 
only  m  a  direct  release  mode.  Thus, 
under  the  final  rule  the  hauling  of  just 
one  of  these  cars  would  require  the  rest 
of  the  train  to  be  changed  over  to  a 
direct  release  mode.  FRA  is  not  aware 
of  any  safety  issues  that  have  arisen 
from  Amtrak's  current  method  of 
operation  and  agrees  with  Amtrak's 
assertion  that  operation  in  this  manner 
would  not  affect  the  stopping  distance 
of  a  train.  Furthermore,  FRA's  intent 
when  including  this  provision  in  the 
final  rule  was  to  incorporate  the  current 
best  practices  of  Amtrak  and  its 
operation  of  express  equipment. 
Consequently,  paragraph  (m)  is 
modified  tu  allow  no  more  than  two  cars 
to  be  operated  in  direct  release  mode 
when  the  rest  of  the  train  is  operated  in 
graduated  release  mode  provided  those 
cars  are  hauled  at  the  rear  of  the  train. 

A  new  paragraph  (n)  is  added  to  this 
section  to  include  the  existing 


procediues  for  eliminating  the  presence 
of  compressed  air  in  a  vehicle's  brake 
system  prior  to  adjusting  piston  travel  or 
working  on  brake  rigging.  As  FRA  is 
clarifying  the  requirements  related  to 
excessive  piston  travel  and  to  adjusting 
piston  travel  while  performing  Class  I 
brake  tests,  FRA  believes,  that  for 
purposes  of  clarity  emd  to  avoid 
misunderstandings,  it  is  also  necessary 
to  include  tlie  existing  basic  procedures 
that  are  to  be  undertaken  prior  to 
making  such  adjustments.  These 
procedures  address  the  safety  of 
employees  responsible  for  making 
piston  travel  or  brake  rigging 
adjustments  by  ensuring  that  the  brake 
system  or  brake  system  components  on 
which  they  will  be  working  are  void  of 
all  compressed  air.  The  procedures 
contained  in  this  new  paragraph  are 
currently  contained  in  the  existing 
power  brake  regulations  and  are 
currently  part  of  virtually  every 
raihoad's  operating  and  inspection 
practices.  See  49  CFR  232.12(j). 
Therefore,  no  new  burden  is  being 
created  by  FRA's  retention  of  these 
existing  provisions. 

A  new  paragraph  (o)  is  added  to  this 
section  to  clarify  and  alert  the  operators 
of  passenger  trains  that  they  may  be 
required  to  comply  with  the  provisions 
requiring  the  use  of  a  two-way  end-of- 
tTEiin  device  (EOT)  contained  in  part  232 
of  this  chapter.  This  addition  is  merely 
for  the  purpose  of  clarity.  The 
provisions  regarding  two-way  EOTs  are 
currently  applicable  to  certain  passenger 
train  operations,  and  the  inclusion  of 
this  paragraph  is  not  intended  to  expand 
the  applicability  of  those  provisions  but 
merely  to  inform  passenger  train 
operators  of  their  potential  applicability. 

Amtrak  raised  an  issue  in  its  petition 
regarding  the  requirements  contained  in 
paragraph  (h)(1)  for  equipping  new 
locomotives  with  a  hand  or  parking 
brake.  Amtrak  sought  clarification  as  to 
whether  a  pneumatically  operated 
parking  brake  would  meet  the  manual 
application  and  release  requirements  of 
this  paragraph.  Amtrak's  petition  did 
not  provide  a  specific  description  or 
design  of  the  pneumatically  operated 
parking  brake  for  which  it  sought 
clarification.  A  pneumatically  operated 
parking  brake  would  meet  the 
requirements  of  this  section  if  it  were 
designed  to  permit  the  manual 
application  and  release  of  the  brake  in 
some  fashion.  The  ability  to  manually 
apply  or  release  the  brake  would  not 
have  to  be  the  primary  means  of 
applying  or  releasing  the  brake,  but 
manual  capability  must  be  available  if 
necessary. 


Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment 

Section  238.301     Scope 

A  conforming  change  i*  being  made  to 
paragraph  (b)  of  this  section  to  indicate 
that  the  requirements  contained  in 
subpart  D  do  not  become  applicable 
until  January  1.  2002.  As  noted 
previously,  by  letter  dated  September 
30.  1999,  FRA  extended  the  period  of 
time  by  which  railroads  must  adopt 
training  programs  and  train  their 
workforces  under  the  final  rule  to 
December  31,  2001.  Consequently,  this 
modification  is  consistent  with  the  date 
for  when  a  railroad  is  required  to 
complete  the  training  of  its  employees. 

Section  238.303    Exterior  Calendar  Day 
Mechanical  Inspection  of  Passenger 
Equipment 

Paragraph  (b)  of  this  section  regarding 
the  performance  of  exterior  mechanical 
inspections  on  cars  added  to  a  passenger 
train  is  being  modified  in  response  to 
petitions  filed  by  APTA  and  AAPRCO. 
Both  these  parties  contend  that  the 
requirement  to  perform  an  exterior 
mechanical  inspection  at  the  time  a 
passenger  car  or  private  car  is  added  to 
a  train  is  overly  burdensome  and 
unnecessary.  They  contend  that  at  many 
locations  where  such  cars  are  added  to 
trains  there  is  not  a  QMP  available  to 
perform  such  an  inspection.  They  also 
note  that  there  is  currently  no 
requirement  to  perform  such  an 
inspection  when  cars  are  added  a 
passenger  train  and  there  has  been  no 
indication  of  any  safety  hazard  being 
caused  by  this  practice.  Furthermore, 
they  assert  that  the  final  rule  already 
requires  that  a  car  added  to  a  train  must 
receive  an  exterior  mechanical 
inspection  sometime  on  the  day  on 
which  it  is  added  to  the  train.  APTA 
also  contends  that  passenger  equipment 
used  on  commuter  operations  do  not  sit 
for  long  periods  on  sidings,  no  more 
than  a  weekend  at  most,  and  other  cars 
that  are  in  trains  that  remain  together 
but  not  used  over  a  weekend  are  not 
required  to  receive  such  an  inspection 
before  they  are  used;  thus,  the  rule  lacks 
consistency. 

After  consideration  of  the  petitions 
received,  FRA  believes  that  there  is  a 
significant  difference  between 
traditional  passenger  equipment  hauled 
by  most  commuter  and  intercity 
operations  and  the  express  and 
intermodal  equipment  being  hauled  by 
some  passenger  trains.  FRA  agrees  that 
the  need  to  mechanically  inspect 
traditional  passenger  equipment  and 
private  cars  immediately  upon  their 
being  added  to  a  train  is  not  as  great  as 
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when  express  or  freight-type  cars  are 
added  to  a  train.  Currently,  when 
traditional  passenger  equipment  and 
private  cars  are  added  to  a  passenger 
train,  there  is  no  requirement  to  conduct 
a  mechanical  inspection,  and  at  many 
locations  such  inspections  are  not 
performed.  FRA  has  found  no  indication 
of  safety  being  compromised  by  these 
practices  and  agrees  that  requiring  such 
an  inspection  could  have  significant 
cost  implications  to  some  operations. 
Furthermore,  FRA  agrees  that  traditional 
passenger  equipment  is  less  prone  to 
developing  mechanical  defects  than  is 
freight  equipment  because  the  passenger 
equipment  is  not  switched  in  and  out  of 
trains  as  often  and  does  not  undergo  the 
rigors  inherent  to  the  loading  and 
unloading  of  freight  equipment. 
Moreover,  any  equipment  added  to  a 
passenger  train  that  does  not  receive  a 
mechanical  inspection  when  added  will 
be  required  to  receive  an  exterior 
mechanical  inspection  sometime  during 
that  calendar  day  on  which  the  car  is 
added  to  the  train.  Consequently,  the 
final  rule  has  been  amended  to  permit 
traditional  passenger  cars  and  private 
cars  to  be  added  to  a  train  without 
receiving  an  exterior  mechanical 
inspection  under  this  section,  provided 
that  the  vehicle  had  received  an  exterior 
mechanical  inspection  pursuant  to  this 
section  on  the  last  day  it  was  used  in 
passenger  service  and  the  train  crew 
operating  the  train  to  which  the  vehicle 
is  added  is  notified  of  the  date,  time, 
and  location  of  that  inspection. 

However,  the  ciurent  practice  within 
the  industry  is  to  conduct  thorough 
mechanical  inspections  on  express  cars, 
intermodal  equipment  (e.g., 
RoadRailers").  and  other  freight- type 
equipment  at  the  time  it  is  added  to  a 
passenger  train.  Fiulhermore,  this  type 
of  equipment  is  relatively  new,  and  its 
performance  history  is  not  as  clear  as 
traditional  passenger  equipment. 
Moreover,  FRA  also  agrees  that  this  type 
of  equipment  carries  a  greater  potential 
of  developing  exterior  mechanical 
defects  because  this  equipment  is 
subject  to  the  more  frequent  switching 
and  the  stresses  of  loading  and 
unloading  inherent  in  its  use. 
Consequently,  the  final  rule  requirement 
that  these  types  of  cars  must  receive  an 
exterior  mechanical  inspection  pursuant 
to  this  section  at  the  time  they  are  added 
to  a  train  imless  they  received  such  an 
inspection  within  the  previous  calendar 
day  is  retained.  In  such  circumstances, 
the  train  crew  must  be  notified  of  the 
date,  time,  and  location  where  the 
previous  exterior  mechanical  inspection 
was  performed. 

As  noted  above,  paragraph  (b)  of  the 
final  rule  has  also  been  modified  to 


clarify  that  the  train  crew  must  be 
notified  of  the  date,  time,  and  location 
where  the  previous  exterior  mechanical 
inspection  was  performed  in  order  to 
add  a  car  without  performing  an  exterior 
mechanical  inspection  at  the  time  it  is 
added  to  a  train.  The  final  rule  merely 
stated  that  the  train  crew  must  be 
provided  "documentation"  of  the 
previous  mechanical  inspection.  See  64 
FR  25617,  25678.  However,  as  APTA 
correcdy  asserts  in  its  petition,  the  final 
rule  does  not  indicate  how  or  in  what 
form  the  documentation  is  to  be 
provided.  To  clarify  the  issue,  FRA  is 
amending  the  final  rule  to  indicate  that 
the  train  crew  must  be  notified  of  the 
date,  time,  and  location  that  the 
previous  exterior  mechanical  inspection 
was  performed  on  the  vehicle  in  order 
to  be  excepted  from  the  requirement  to 
perform  a  mechanical  inspection  at  the 
time  the  vehicle  is  added  to  the  train. 
FRA  intends  to  mcike  clear  that  this 
notification  may  be  provided  in  any 
format  that  best  suits  the  raifroad's 
operation.  Thus,  for  example,  the 
notification  may  be  either  written, 
electronic,  or  by  radio. 

Paragraph  (e)(7)(ii)  has  been  slighUy 
modified  in  response  to  APTA's  petition 
which  asserts  that  the  final  rule 
requirement  that  each  friction  side 
bearing  not  run  in  contact  unless 
designed  to  carry  weight  fails  to 
recognize  the  design  of  some  passenger 
equipment.  APTA  claims  that  this 
requirement  fails  to  recognize  passenger 
equipment,  such  as  Metra  gallery  cars, 
which  are  designed  to  operate  in  contact 
but  to  carry  no  weight.  FRA  agrees  that 
the  final  rule  fails  to  cover  this  type  of 
equipment,  which  was  not  FRA's  intent 
when  issuing  the  final  rule.  When 
issuing  the  final  rule,  FRA  did  not 
realize  that  the  side  bearings  on  some 
passenger  equipment  are  designed  to 
operate  in  contact  but  carry  no  weight. 
Consequently,  FRA  is  modifying  the 
final  rule  to  require  that  the  friction  side 
bearings  do  not  run  in  contact  imless 
designed  to  operate  in  that  manner.  FRA 
believes  this  amended  language  permits 
the  use  of  equipment  with  friction  side 
bearings  designed  to  operate  in  contact 
but  carry  no  weight,  while  also 
prohibiting  the  use  of  equipment  that  is 
not  designed  to  operate  with  friction 
side  bearings  in  contact  unless  the 
equipment  is  designed  to  carry  weight. 

Paragraph  (e)(8)(x)  has  also  been 
slightly  modified  to  clarify  the 
requirement  contained  in  that  paragraph 
in  response  to  Amtrak's  petition.  In  its 
petition,  Amtrak  contends  that 
paragraphs  (e)(8)(iii)  and  (e)(8)(x)  of  the 
final  rule  appear  to  be  in  conflict 
because  paragraph  (e)(8)(iii)  allows 
some  leeway  when  a  break  in  a  rim 


exists  based  on  the  width  of  the  tread; 
whereas,  (e)(8){x)  would  make  any  break 
in  the  rim  condemnable.  Paragraph 
(e)(8)  of  the  final  rule  contains  a  listing 
of  wheel  conditions  that  would  render 
a  wheel  defective.  The  conditions 
contained  in  this  paragraph  are  identical 
to  the  wheel  conditions  identified  in 
part  229  related  to  locomotives.  See  49 
CFR  229.75.  FRA  agrees  with  the 
comments  provided  by  Amtrak,  and  will 
modify  paragraph  (e)(8)(x)  to  clarify  that 
the  language  contained  in  the  provision 
related  to  cracks  or  breaks  in  the  rim  of 
a  wheel  is  intended  to  be  limited  by  the 
language  contained  in  paragraph 
(e)(8)(iii)  regarding  breaks  in  the  rim  of 
a  wheel.  Paragraph  (e)(8)(x)  is  intended 
to  cover  situations  where  there  is  a 
crack  in  the  rim  of  a  wheel  which  may 
not  constitute  a  break  under 
subparagraph  (iii).  This  would  include 
thermal  and  other  cracks  that  do  not 
actually  result  in  the  rim  being  broken. 

Paragraph  (e)(15)  of  this  section  is 
being  amended  in  response  to  a  petition 
for  reconsideration  submitted  by  APTA 
requesting  that  defective  dynamic 
brakes  on  an  MU  locomotive  not  be 
considered  a  running  gear  defect 
pursuant  to  the  movement  of  defective 
equipment  provisions  contained  in 
§  238.17.  APTA  contends  that  the 
restrictions  imposed  in  the  final  rule 
treating  dynamic  brakes  on  MU 
locomotives  as  running  gear  defects  will 
create  equipment  shortages  on  some 
passenger  operations  because 
equipment  found  with  defective 
dynamic  brakes  would  not  be  permitted 
to  continue  in  service  until  repaired. 
APTA  asserts  that  FRA's  treatment  of 
these  brake  systems  is  inconsistent  with 
FRA's  discussions  in  the  final  rule 
regarding  blended  braking  systems  and 
dynamic  brakes  on  conventional 
locomotives.  APTA  requests  that  MU 
locomotives  discovered  with  defective 
dynamic  brakes  be  permitted  to 
continue  in  service  to  their  next  exterior 
calendar  day  inspection.  APTA 
contends  that  thermal  damage  to  the 
wheels  on  these  vehicles  will  not  occur 
in  such  a  short  period  of  time. 

After  consideration  of  APTA's 
petition,  FRA  agrees  that  the  final  rule 
requirements  related  to  defective 
dynamic  brakes  on  MU  locomotives 
may  have  the  potential  to  create  certain 
operational  difficulties  on  some 
railroads  that  were  not  envisioned  by 
FRA  when  issuing  the  final  rule. 
Although  FRA  continues  to  believe  that 
extended  use  of  an  MU  locomotive  with 
defective  dynamic  brakes  significantly 
increases  the  potential  for  causing 
thermal  stress  to  the  wheels  of  the 
vehicle,  FRA  must  agree  that  there  is  no 
evidence  showing  that  use  of  an  MU 
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locomotive  with  no  dyneimic  brakes  for 
a  short  period  of  time  (less  than  48 
hours)  will  result  in  thermal  stress  to 
the  wheels.  Consequently,  the  final  rule 
is  being  amended  specifically  to  include 
requirements  for  the  handling  of  MU 
locomotives  discovered  with  defective 
dynamic  brakes.  The  amended 
provisions  are  similar  to  the  final  rule 
provisions  regarding  conventional 
locomotives  in  that  both  sets  of 
provisions  require  locomotives 
discovered  with  defective  dynamic 
brakes  to  be  conspicuously  tagged  in  the 
cab  of  the  locomotive  and  require  the 
locomotive  engineer  to  be  notified  in 
writing  that  the  dynamic  brakes  on  the 
locomotive  are  inoperative.  A  copy  of 
the  required  tag  will  meet  the 
requirement  for  written  notification. 

The  amendment  to  the  final  rule  will 
accept  APTA's  recommendation  and 
will  allow  MU  locomotives  discovered 
with  dynamic  brakes  to  continue  in 
service  until  the  locomotive's  next 
exterior  mechanical  inspection.  Thus,  if 
an  MU  locomotive's  dynamic  brakes  are 
discovered  defective  during  the 
performance  of  an  exterior  calendar  day 
inspection  mechanical  inspection,  it 
may  continue  to  be  used  in  passenger 
service  until  the  performance  of  the 
locomotive's  next  exterior  calendar  day 
mechanical  inspection  under  this  part, 
provided  it  is  properly  tagged  and  the 
locomotive  engineer  informed  of  the 
defective  condition  in  writing. 
Similarly,  if  an  MU  locomotive  is 
discovered  to  have  inoperative  dynamic 
brakes  while  en  route,  it  may  continue 
to  be  used  in  passenger  service  only 
until  its  next  exterior  calendar  day 
inspection  is  required  to  be  performed 
£md  the  tagging  and  notification 
requirements  noted  above  would  apply. 
FRA  believes  that  the  flexibility 
provided  by  these  modifications  is 
consistent  with  the  recommendations  of 
APTA  and  is  sufficient  to  allow  a 
railroad  to  arrange  for  appropriate 
repairs  to  be  made  to  the  locomotives 
without  interrupting  or  significantly 
impacting  the  service  it  provides  to  the 
public. 

A  new  paragraph  (e)(16)  has  been 
added  in  response  to  petitions 
submitted  by  APTA  and  Amtrak 
requesting  elimination  of  the  92-day 
periodic  mechanical  inspection 
contained  in  §  238.307  of  the  final  rule. 
As  discussed  in  detail  below,  FRA  is 
granting  APTA's  and  Amtrak's  petition 
and  thus,  is  moving  some  of  the 
inspection  requirements  contained  in 
the  92-day  periodic  mechanical 
inspection  to  the  exterior  and  interior 
calendar  day  mechanical  inspections. 
APTA's  petition  suggested  that  the 
roller  bearing  inspection  requirements 


contained  in  the  92-day  periodic 
inspection  be  moved  to  the  exterior 
calendar  day  inspection.  FRA  accepts 
this  suggestion  and  thus,  this  new 
paragraph  contains  the  roller  bearing 
inspection  requirements  previously 
contained  in  §  238.307(c)(6)  of  the  final 
rule.  See  64  FR  25681. 

A  technical  change  has  been  made  to 
paragraph  (g)(2)(iv)  of  this  section  to 
clarify  the  natiure  of  the  record  that  must 
be  retained  regarding  the  performance  of 
exterior  mechanical  inspections.  The 
final  rule  requires  that  the  signature  of 
the  inspector  was  to  be  part  of  the 
record;  however,  the  final  riile 
specifically  allows  the  record  to  be 
maintained  electronically.  Thus,  FRA's 
intent  when  issuing  the  final  rule  was 
to  allow  some  type  of  electronic 
signatiue  or  electronic  identification  to 
serve  as  the  inspector's  signature.  In 
order  to  avoid  confusion,  this  paragraph 
has  been  modified  to  clarify  that  the 
signature  or  some  type  of  electronic 
identification  of  the  inspector  must  be 
included  in  the  required  record. 

The  TWU's  petition  objects  to  the 
exterior  mechanical  inspection 
provisions  contained  in  the  final  rule 
contending  that  the  provisions  do  not 
meet  or  are  not  as  stringent  as  the 
requirements  contained  in  49  CFR  part 
215  related  to  the  mechanical  inspection 
of  freight  cars  and  thus,  do  not  ensure 
the  safety  of  the  traveling  public.  FRA 
disagrees  with  this  assessment  for 
several  reasons.  First,  it  should  be  noted 
that  no  Federal  requirements  currently 
exist  regarding  the  mechanical 
inspection  of  passenger  equipment. 
However,  most  passenger  railroad 
operations  conduct  mechanical 
inspections  on  their  equipment  and 
these  practices  have  generally  ensiued 
the  safety  of  the  equipment.  'Thus,  the 
rule's  intent  was  to  capture  and  codify 
the  current  best  industry  practices 
related  to  the  mechanical  inspection  of 
passenger  equipment. 

Secondly,  the  mechanical  inspection 
provisions  contained  in  the  final  rule 
cover  many  of  the  same  mechanical 
components  addressed  in  part  215  and 
further  require  that  an  exterior 
mechanical  inspection  be  performed  on 
passenger  equipment  by  a  highly 
qualified  inspector  every  calendar  day 
that  the  equipment  is  in  service. 
Whereas,  under  part  215,  freight 
equipment  is  only  required  to  be 
mechanically  inspected  when  the 
equipment  is  added  to  a  train  and  the 
inspection  may  or  may  not  be  performed 
by  a  highly  qualified  inspector.  See  49 
CFR  215.13  and  Appendix  D  to  part  215. 
Thus,  in  the  freight  context  a  car  may 
be  used  for  multiple  days  without 
receiving  any  additional  mechanical 


inspection  but  the  one  it  received  when 
being  added  to  the  train.  Therefore, 
although  the  mechanical  inspection 
requirements  of  the  final  rule  are  not 
identical  to  those  contained  in  part  215, 
FRA  believes  they  are  equally  if  not 
more  stringent  than  thosie  contained  in 
part  215  and  are  more  than  sufficient  to 
ensure  the  safety  of  passenger  train 
operations.  Finally,  as  discussed  in 
detail  above,  FRA  believes  that  the 
movement  restrictions  imposed  by  the 
final  nde  on  passenger  equipment 
containing  a  mechanical  defect  are 
comparable  to  the  restrictions  placed  on 
freight  equipment  containing  similar 
defects  under  part  215. 

Section  238.305    Interior  Calendar  Day 
Mechanical  Inspection  of  Passenger 
Cars 

Paragraph  (c)  is  being  modified  and  a 
new  paragraph  (d)  is  being  added  in 
response  to  petitions  filed  by  APTA  and 
Amtrak  requesting  modification  of  the 
movement  provisions  related  to  certain 
"minor"  interior  defects  and  their 
request  that  the  92-day  periodic 
mechanical  inspection  be  eliminated. 
APTA  and  Amtrak  assert  that  the 
interior  stenciling,  marking,  vestibule 
lighting  provisions,  and  the 
requirements  relating  to  trap  doors  and 
seats  should  not  be  treated  as  stringently 
as  other  non-running  gear  defects  under 
the  movement  of  defective  equipment 
provisions  contained  in  §  238.17  of  the 
final  rule.  These  parties  contend  that 
equipment  containing  conditions  not  in 
compliance  with  the  above  noted 
requirements  should  be  permitted  to  be 
moved  out  of  an  interior  calendar  day 
inspection  without  having  the  car 
locked  out  and  empty  as  the  final  rule 
requires.  They  request  that  the 
equipment  be  permitted  to  remain  in 
passenger  service  until  the  vehicle's 
next  interior  mechanical  inspection. 
APTA  asserts  that  requiring  equipment 
with  these  "minor"  defects  to  be  locked 
out  and  empty  will  actually  create  more 
safety  problems  than  it  solves. 
According  to  APTA,  the  final  rule 
requirement  would  require  passengers 
to  be  crowded  on  to  fewer  cars  and 
would  result  in  more  passengers 
standing  in  the  aisles  and  in  vestibules, 
creating  environments  where  more 
injuries  are  Ukely  to  occur. 

FRA  tends  to  agree  with  the  concern^ 
raised  by  both  APTA  and  Amtrak  and  is 
reorganizing  paragraph  (c)  to  allow 
equipment  with  certain  non-complying 
interior  conditions  to  remain  in 
passenger  service  if  the  non-complying 
conditions  are  discovered  during  an 
interior  calendar  day  mechanical 
inspection.  The  non-complying 
conditions  to  which  FRA  is  extending 
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some  flexibility  include  the 
requirements  related  to  stenciling  and 
marking,  trap  doors,  vestibule 
illumination,  and  doors.  A  new 
paragraph  (d)  contains  provisions  for 
allowing  equipment  with  these  non- 
complying  conditions  to  remain  in 
passenger  service  and  requires  certain 
determinations  to  be  made  by  a 
qualified  person  or  QMP  prior  to 
continuing  the  equipment  in  service  and 
that  a  record  be  maintained  of  the  non- 
complying  condition.  Although  the 
intent  of  the  final  rule  was  to  generally 
have  mechanical  inspections  conducted 
at  locations  where  all  necessary  repairs 
coidd  be  conducted,  FRA  recognizes 
that  some  interior  inspections  may  be 
conducted  at  outlying  locations  or  at  a 
location  lacking  the  necessary  parts  or 
components  to  fij<  a  particular  defective 
condition.  However,  in  order  to  remain 
consistent  with  the  general  intent  of  the 
final  rule,  paragraph  (d)  requires  a 
qualified  person  or  QMP  to  determine 
that  the  necessary  repairs  cannot  be 
made  at  the  time  the  interior  mechanical 
inspection  is  performed.  FRA  believes 
that  if  the  necessary  repairs  can  be 
conducted  with  the  equipment  and 
supplies  available,  and  within  the  time 
available,  the  repairs  should  be  made. 

In  addition  to  the  requirements 
contained  in  paragraph  (d),  paragraph 
(c)  contains  specific  requirements  based 
on  the  defective  condition  involved 
when  continuing  certain  equipment  in 
passenger  service  after  being  found  in 
non-compliance  during  an  interior 
calendar  day  mechanical  inspection. 
The  additional  conditions  are  intended 
to  ensiue  the  safety  of  passengers  and 
are  attached  to  the  requirements  related 
to  the  continued  used  of  non-complying 
tiap  doors,  vestibule  lighting,  and  doors. 
The  additional  requirements  attached  to 
the  continued  use  of  a  car  with  a 
defective  door  are  the  same  as  those 
contained  in  the  final  rule.  FRA  intends 
to  make  clear  that  the  restrictions  and 
flexibility  permitted  in  paragraphs  (c) 
and  (d)  are  only  applicable  to 
equipment  found  with  a  non-complying 
condition  discovered  at  an  interior 
calendar  day  mechanical  inspection. 
Interior  non-complying  conditions  that 
are  discovered  while  a  piece  of 
equipment  is  en  route,  must  be  handled 
in  accordance  with  the  provisions  for 
such  en  route  defects  contained  in 
§  238.17  of  the  final  rule.  Although  FRA 
believes  some  leeway  should  be 
provided  when  certain  non-complying 
conditions  are  discovered  at  the  time 
that  an  interior  mechanical  inspection  is 
being  performed,  FRA  believes  that  the 
railroad  should  be  able  to  take  adequate 
steps  to  ensure  that  equipment  found 


with  non-complying  conditions  while 
en  route  are  moved  to  locations  where 
necessary  repairs  can  be  performed 
either  prior  to  or  at  the  next  required 
interior  mechanical  inspection. 

Paragraph  (c)  has  also  been  modified 
to  include  a  provision  which  was  part 
of  the  92-day  periodic  mechanical 
inspection  contained  in  §  238.307(c)  of 
the  final  rule.  This  modification  is  being 
made  in  response  to  petitions  submitted 
by  APTA  and  Amtiak  requesting 
elimination  of  the  92-day  periodic 
mechanical  inspection.  As  discussed  in 
detail  below,  FRA  is  granting  APTA's 
and  Amtrak's  petition  and  thus,  is 
moving  some  of  the  inspection 
requirements  contained  in  the  92-day 
periodic  mechanical  inspection  to  the 
exterior  and  interior  calendar  day 
mechanical  inspections.  APTA's 
petition  suggested  that  the  requirements 
related  to  the  condition  of  floors  on 
passenger  cars  contained  in  the  92-day 
periodic  inspection  be  moved  to  the 
exterior  calendar  day  inspection.  FRA 
accepts  this  suggestion  and  thus, 
paragraph  (c)  contains  the  inspection 
requirements  related  to  floors 
previously  contained  in  §  238.307(c)(1) 
of  the  final  rule.  See  64  FR  25680. 

A  technical  change  has  been  made  to 
the  paragraph  redesignated  as  paragraph 
(f)(2)(iv)  of  this  section  to  clarify  the 
natiu-e  of  the  record  that  must  be 
retained  regarding  the  performance  of 
interior  mechanical  inspections.  The 
final  rule  requires  that  the  signatiue  of 
the  inspector  was  to  be  part  of  the 
record;  however,  the  final  rule 
specifically  allows  the  record  to  be 
maintained  electronically.  Thus,  FRA's 
intent  when  issuing  the  final  rule  was 
to  allow  some  type  of  electronic 
signatiu-e  or  electronic  identification  to 
serve  as  the  inspector's  signature.  In 
order  to  avoid  confusion,  this  paragraph 
has  been  modified  to  clarify  that  the 
signature  or  a  unique  electronic 
identification  of  the  inspector  must  be 
included  in  the  required  record. 

The  TWU  again  objects  to  the  final 
rule's  provision  which  allows  a 
qualified  person  to  perform  the  interior 
mechanical  inspection  required  by  this 
section.  The  TWU  contends  that  the 
determination  of  who  is  considered  to 
be  a  qualified  person  is  left  totally  to  the 
discretion  of  the  railroad -and  thus, 
recommends  that  a  QMP  be  required  to 
perform  these  inspections.  FRA 
continues  to  disagree  with  the 
contention  raised  by  the  TWU.  FRA 
believes  that  the  clarifications  made  to 
the  definition  of  "qualified  person,  " 
discussed  in  detail  above,  address  the 
concerns  of  TWU  and  ensure  that 
properly  trained  individuals  perform 
these  inspections.  Furthermore,  the  final 


rule  made  clear  that  FRA's  original 
position  was  to  require  the  interior 
inspections  to  be  performed  by  qualified 
maintenance  persons.  However,  after 
several  discussions  with  members  of  the 
Working  Group  and  several  other 
representatives  of  passenger  railroads, 
FRA  determined  that  the  training  and 
experience  typical  of  QMPs  is  not 
necessary  and  often  does  not  apply  to 
inspecting  interior  safety  components  of 
passenger  equipment.  In  addition,  the 
flexibility  created  by  permitting 
someone  less  qualified  than  a  qualified 
maintenance  person  can  reduce  the  cost 
of  performing  the  mechanical  safety 
inspection  since  the  most  economical 
way  to  accomplish  the  mechanical 
inspection  is  to  combine  the  exterior 
inspection  with  the  Class  I  brake  test, 
and  then  have  a  crewmember  inspect  on 
arrival  at  the  final  terminal  or  have  a 
trained  coach  cleaner  combine  the 
interior  coach  inspection  with  coach 
cleaning.  Moreover,  the  type  of 
components  being  inspected  during  an 
interior  mechanical  inspection  do  not 
affect  the  general  operation  of  the  train 
and  do  not  require  the  extensive 
knowledge  of  the  interrelationship 
between  the  mechanical  components  or 
brake  system  components  that  would  be 
necessary  when  performing  an  exterior 
mechanical  inspection  or  Class  I  brake 
test. 

Section  238.307    Periodic  Mechanical 
Inspection  of  Passenger  Cars  and 
Unpowered  Vehicles  Used  in  Passenger 
Trains 

This  section  has  been  amended  in 
response  to  petitions  submitted  by 
APTA  and  Amtrak  regarding  the  find 
rule  requirement  to  conduct  periodic 
mechanical  inspections  at  a  92-day 
interval.  Both  APTA  and  Amtrak 
contend  that  the  industry  does  not 
currentiy  inspect  passenger  equipment 
at  this  interval.  Some  railroads 
periodically  inspect  their  equipment 
more  frequently  and  many  inspect  their 
equipment  on  a  less  frequent  basis.  Both 
petitioners  note  that  FRA  did  not 
propose  a  92-day  inspection  interval  in 
the  NPRM  and  believe  that  the  increase 
in  the  frequency  of  such  inspection  is 
unjustified  and  inconsistent  with 
current  industrv  practice.  APTA 
contends  that  the  final  rule  requirement 
to  conduct  a  92-day  periodic 
mechanical  inspection  will  seriously 
impact  equipment  utilization  and  will 
require  its  member  railroads  to  purchase 
approximately  30-60  new  passenger 
coaches  in  order  to  have  a  sufficient 
number  of  replacement  units  available 
when  cars  are  removed  from  service  to 
have  the  inspection  performed.  The 
purchase  of  these  replacement  units  will 
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cost  the  industry  approximately  $45-90 
million  dollars.  Amtrak  also 
recommends  that  periodic  intervals  of 
180  days  and  365  days  be  provided  for 
RoadRailer'  and  express  cars, 
respectively,  due  to  the  fact  that  they  are 
less  complicated  than  other  types  of 
passenger  equipment  and  their  safety 
record  does  not  justify  more  frequent 
periodic  mechanical  inspections. 

In  the  final  rule.  FRA  made  clear  that 
its  adoption  of  the  92-day  periodic 
mechanical  inspection  interval  was  an 
attempt  to  incorporate  the  current 
practices  of  the  industry.  See  64  FR 
25620.  When  issuing  the  final  rule  FRA 
believed  that  railroads  were  conducting 
periodic  mechanical  inspection  at 
cycles  that  were  less  than  92  days.  After 
review  of  the  petitions,  it  appears  that 
several  railroads  conduct  periodic 
mechanical  inspections  and 
maintenance  at  intervals  which  are 
greater  than  92  days.  As  it  was  not 
FRA's  intention  to  significantly  alter  the 
current  inspection  practices  when 
proposing  the  92 -day  periodic  interval, 
FRA  grants  the  petitions  of  APTA  and 
Amtrak  to  the  extent  that  they  request 
elimination  of  the  92-day  periodic 
mechanical  inspection  interval.  Thus, 
the  final  rule  is  being  amended,  as 
requested  by  the  petitioners,  by 
eliminating  the  92-day  periodic 
inspection  and  requiring  a  184-day 
periodic  mechanical  inspection  interval 
similar  to  that  proposed  in  the  NPRM. 
See  62  FR  49809.  Therefore,  many  of  the 
components  required  by  the  final  rule  to 
be  inspected  on  a  92-day  basis  are  being 
moved  to  a  184-day  cycle  and  the 
requirements  related  to  the  inspection  of 
passenger  car  floors  and  roller  bearings 
are  being  moved  to  the  exteripr  calendar 
day  inspection  provisions  as  discussed 
above.  Consequently,  paragraph  (c)  of 
this  section  is  being  modified  to  require 
periodic  mechanical  inspection  of 
passenger  equipment  at  184-day 
intervals. 

Two  of  the  requirements  contained  in 
paragraph  (c)  are  also  being  modified  in 
response  to  Amtrak's  petition  seeking 
clarification  of  the  periodic  inspection 
requirements  related  to  draft  gears  and 
center  casting  on  trucks.  Amtrak 
contends  that  the  final  rule  is  unclear  as 
to  what  steps  must  be  taken  to  ensure 
that  these  two  components  are  in  proper 
condition.  Amtrak  seeks  clarification 
that  the  requirement  that  center  castings 
are  not  cracked  or  broken  does  not 
require  that  the  cars  be  jacked  and  the 
trucks  rolled  out.  Amtrak  also  seeks 
clarification  that  the  determination  that 
a  car's  draft  gear  is  not  broken  does  not 
require  the  dropping  of  the  cover  plates 
under  the  car.  Amtrak  contends  that 
imposition  of  either  of  these  procedures 


will  greatly  increase  the  cost  of 
performing  periodic  mechanical 
inspections.  As  it  was  not  FRA's  intent 
to  require  the  extensive  type  of 
inspections  that  Amtrak  details  in  its 
petition,  the  final  rule  is  amended  to 
clarify  that  cover  plates  do  not  need  to 
be  dropped  when  inspecting  draft  gears 
and  that  cars  do  not  need  to  be  jacked 
and  trucks  rolled  out  when  determining 
whether  center  castings  are  broken  at 
the  periodic  mechanical  inspection. 
Although  FRA  believes  that  the  most 
effective  method  of  determining 
whether  center  casting  on  trucks  are 
cracked  or  broken  is  to  jack  the  car  and 
roll  out  the  truck,  FRA  recognizes  the 
cost  and  time  implications  of  requiring 
such  an  inspection  every  184  days. 
However,  FRA  believes  this  type  of 
extensive  inspection  should  be 
performed  periodically.  Consequently, 
in  accordcmce  with  the  recommendation 
made  by  APTA  in  its  petition,  the  final 
rule  is  amended  to  require  this 
extensive  inspection  of  a  truck  center 
casting  at  the  COT&S  cycle  provided  in 
§  238.309  for  the  vehicle.  FRA  believes 
this  is  an  opportune  time  in  which  to 
conduct  this  inspection  and  will  impose 
the  least  burden  on  the  railroads. 

It  should  be  noted  that  FRA  is  not 
granting  APTA's  petition  as  it  relates  to 
the  extension  of  the  inspection  of 
couplers.  APTA's  petition  requested 
extension  of  the  inspection  requirement 
regarding  the  distance  between  coupler 
guard  arm  and  the  knuckle  nose  to  a 
period  consistent  with  a  vehicle's 
COT&S  interval.  APTA  contends  that  in 
order  to  conduct  this  inspection  cars 
must  be  uncoupled  and  that  the  final 
rule  requirement  to  conduct  this 
inspection  every  184  days  will  require 
unnecessary  imcoupling  of  train 
consists  that  rarely  experience 
undesired  partings.  Although  FRA 
recognizes  the  impact  of  the  inspection 
requirement,  FRA  finds  no  reason  to 
extend  the  interval  related  to  this 
inspection  requirement  and  believes 
that  railroads  will  not  be  substantially 
affected  by  retaining  the  final  rule 
interval.  Furthermore,  in  response  to  the 
NPRM,  APTA  requested  that  the  coupler 
inspection  requirements  be  moved  to 
the  periodic  mechanical  inspection 
interval,  which  FRA  did  in  die  final 
rule.  See  64  FR  25561,  25620.  25681. 
FRA  will  not  now  extend  the  inspection 
interval  further  without  credible  data 
showing  that  the  component  will  not 
fail  between  the  periodic  inspection 
inter\'al.  In  paragraph  fb)  of  this  section 
in  the  final  rule.  FRA  provided  railroads 
the  option  to  develop  alternative 
intervals  for  performing  inspections  for 
specific  components  or  equipment 


based  on  a  more  quantitative  reliability 
assessment  completed  as  part  of  their 
system  safety  programs.  The  final  rule 
contained  a  detail  discussion  regarding 
a  railroad's  use  of  reliability 
assessments  to  change  the  periodic 
inspection  intervals  contained  in  the 
final  rule.  See  64  FR  25621-22,  25680. 
and  25704-05.  Individual  railroads  may 
want  to  pursue  the  extension  of  the 
coupler  inspection  requirement  through 
this  approach. 

The  requirement  related  to  the 
inspection  of  seats  and  seat  attachments 
which  will  be  contained  in  paragraph 
(c)(1)  of  this  modified  section  is 
amended  to  include  provisions  for 
moving  equipment  discovered  with 
non-complying  seats  or  seat 
attachments.  FRA  agrees  with  the 
general  statements  of  Amtrak  and  APTA 
that  this  interior  component  should  not 
be  handled  in  the  same  manner  as  other 
non-running  gear  defects  piu-suant  to 
§238.17  of  the  final  rule.  FRA  agrees 
that  it  makes  no  sense  to  lock-out  an 
entire  car  when  only  one  seat  is  foimd 
broken  or  loose,  which  can  be  isolated 
and  rendered  unuseable  without 
impacting  the  safety  of  the  people 
traveling  on  the  train.  Although  FRA 
believes  that  defective  seats  should  be 
repaired  as  soon  as  possible,  FRA 
recognizes  that  repairs  to  this 
component  may  be  more  difficult  in 
some  circumstances  than  the  repairs 
required  to  fix  other  interior 
components.  FRA  also  agrees  that  the 
safety  impacts  of  locking-out  an  entire 
car  is  probably  greater  than  the  safety 
impacts  of  allowing  passengers  on  a  car 
with  a  seat  that  is  rendered  unuseable. 
Thus,  separate  requirements  related  to 
the  handling  of  equipment  found  with 
non-complying  seats  or  seat  attachments 
are  being  included  in  this  paragraph. 
This  paragraph  permits  a  car  that  is 
found  with  a  non-complying  seat  to  be 
used  in  passenger  service  imtil  the 
performance  of  an  interior  calendar  day 
mechanical  inspection  on  the  day 
following  the  discovery  of  the  defective 
condition,  provided  the  seat  is  rendered 
unuseable,  a  notice  is  prominently 
displayed  on  the  seat,  and  a  record  is 
maintained  with  the  date  and  time  that 
the  non-complying  condition  was 
discovered. 

A  technical  change  has  been  made  to 
the  paragraph  redesignated  as  paragraph 
(e)(1)  of  this  section  to  clarify  the  nature 
of  the  record  that  must  be  retained 
regarding  the  performance  of  interior 
mechanical  inspections.  The  final  rule 
requires  that  the  signatiu^  of  the 
inspector  was  to  be  part  of  the  record; 
however,  the  final  rule  specifically 
allows  the  record  to  be  maintained 
electronically.  Thus,  FRA's  intent  when 
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issuing  the  final  rule  was  to  allow  some 
type  of  electronic  signature  or  electronic 
identification  to  serve  as  the  inspector's 
signature.  In  order  to  avoid  confusion, 
this  paragraph  has  been  modified  to 
clarify  that  the  signature  or  some  type 
of  electronic  identification  of  the 
inspector  must  be  included  in  the 
required  record.  This  paragraph  has  also 
be  reorganized,  with  no  substantive 
change,  in  order  to  bring  it  into 
conformity'  with  the  record  keeping 
provisions  contained  in  other  sections 
of  the  final  rule. 

Section  238.309    Periodic  Brake 
Equipment  Maintenance 

Paragraph  (d)  of  this  section  is  being 
modified  in  response  to  Amtrak's 
petition  seeking  recognition  of  its 
current  practice  of  performing  periodic 
brake  system  maintenance  on 
equipment  equipped  with  AB,  ABD, 
ABDX,  and  equivalent  brake  systems. 
Amtrak  contends  that  AB-type  brake 
valves  have  proven  very  reliable  and 
that  there  is  no  COT&S  cycle  for  these 
types  of  brake  valves  in  freight 
operations.  Amtrak  asserts  that  it  has 
over  450  cars  equipped  with  AB-type 
brake  systems  and  because  such  brake 
systems  are  not  a  26-C  or  equivalent 
brake  system  the  final  rule  would 
impose  a  three  year  COT&S 
maintenance  interval  on  these  cars. 
Amtrak  contends  that  it  has  conducted 
COT&S  on  these  types  of  brake  systems 
on  a  six-year  cycle  since  1982  and  this 
interval  has  proven  safe  and  reliable. 
Thus,  Amtrak  asserts  that  reducing  the 
COT&S  interval  for  these  vehicles 
woidd  result  in  a  significant  cost  burden 
to  the  railroad  with  no  safety 
justification  for  such  a  reduction. 

FRA  agrees  with  Amtrak's  concerns 
and  is  granting  its  petition  as  it  relates 
to  this  issue.  When  issuing  the  final 
rule,  it  was  FRA's  intent  to  incorporate 
existing  industry  practices  as  they  relate 
to  the  performance  of  COT&S  on 
passenger  equipment.  At  that  time,  FRA 
staff  working  on  this  rulemaking  were 
not  aware  that  Amtrak  operated  some 
vehicles  equipped  with  AB-type  brake 
systems.  FRA  agrees  that  the  current 
COT&S  interval  of  six  years  conducted 
on  this  type  of  equipment  has  proven 
safe  and  rehable.  Consequently,  the 
final  rule  is  amended  to  provide  a  six 
year  COT&S  interval  for  passenger 
coaches  and  other  unpowered  vehicles 
equipped  with  AB-type  brake  systems. 

It  should  be  noted  that  the  BRC's 
petition  generally  asserts  that  increases 
in  the  time  interval  for  COT&S  provided 
in  the  final  rule  have  not  been  bolstered 
by  significant  safeguards  for  dry  air.  The 
rationale  for  the  COT&S  intervals 
provided  in  the  final  rule  are  fully 


explained  in  the  section-by-section 
analysis  related  to  this  section  in  the 
final  rule.  FRA  points  out  that  the 
extension  of  the  COT&S  interval  related 
to  MU  locomotives  draws  a  distinction 
between  locomotive  fleets  that  are  100 
percent  equipped  with  air  dryers  and 
those  locomotive  fleets  that  are  not  so 
equipped.  The  preamble  to  the  final  rule 
also  explains  that  virtually  all  of  the 
required  COT&S  intervals  are  based  on 
extensive  tests  or  previous  waivers 
granted  by  FRA  for  which  service 
experience  has  been  satisfactory.  See  64 
FR  25622-23. 

Section  238.31 1     Single  Car  Test 

Paragraph  (eKl)  of  this  section  is 
being  modified  in  response  to 
AAPRCO's  petition  seeking  an 
exception  for  private  cars  from  the 
requirement  to  perform  a  single  car  test 
on  any  vehicle  which  is  placed  in 
service  after  being  out  of  service  for  30 
days  or  more.  AAPRCO  contends  that 
the  final  rule  requirement  contained  in 
this  paragraph  imposes  a  significant  cost 
to  the  owners  of  private  cars.  They 
assert  that  private  cars  are  used  on  an 
occasional  basis  in  many  instances  and 
may  sit  for  months  in  between  trips. 
Furthermore,  they  contend  that  the  cost 
and  availability  of  locations  where 
single  car  tests  can  be  performed  on  a 
private  car  makes  the  requirement 
overly  burdensome  to  private  car 
owners.  The  AAPRCO  contends  that  the 
yearly  single  car  test  required  by  Amtrak 
during  the  annual  inspection  of  a 
private  car  is  sufficient  to  ensure  the 
integrity  of  the  brake  systems  on  such 
equipment.  FRA  agrees  with  the 
concerns  raised  by  AAPRCO  in  its 
petition.  Consequently,  FRA  is 
amending  the  final  nde  to  exclude 
private  cars  fit)m  the  requirement  to 
have  a  single  car  test  performed  when 
such  a  car  is  placed  in  service  after 
being  out  of  service  for  30  days  or  more. 

Section  238.313    Class  I  Brake  Test 

Paragraph  (c)  of  this  section  regarding 
the  performance  of  a  Class  I  brake  test 
on  cars  added  to  a  passenger  train  is 
being  modified  in  response  to  petitions 
filed  by  APTA  and  AAPRCO.  Both  these 
parties  contend  that  the  requirement  to 
perform  a  Class  I  brake  test  at  the  time 
a  passenger  vehicle  is  added  to  a  train 
is  overly  burdensome  and  unnecessary. 
They  contend  that  at  many  locations 
where  such  cars  are  added  to  trains 
there  is  not  a  QMP  available  to  perform 
such  an  inspection.  They  also  note  that 
under  current  regulations  when  cars  are 
added  to  a  passenger  train  only  an 
intermediate-type  brake  test  is  required 
on  the  cars  being  added.  Furthermore, 
they  assert  that  the  final  rule  requires 


that  cars  added  to  a  train  must  receive 
a  Class  I  brake  test  sometime  during  the 
day  in  which  they  are  added  to  the 
train.  APTA  also  notes  that  FRA's 
treatment  of  cars  being  added  to  a  train 
is  more  stringent  than  the  current  and 
final  rule  requirements  for  cars 
departing  on  the  first  run  of  the  day  that 
are  already  entrained.  Under  the  final 
rule  cars  in  a  train  may  depart  on  their 
first  nm  of  the  day  with  only  a  Class  LA 
brake  test  being  performed. 
Consequently,  these  petitioners  request 
that  cars  added  to  a  train  be  permitted 
to  be  added  after  the  performance  of  a 
Class  I  or  Class  lA  brake  test. 

After  consideration  of  the  petitions 
received,  FRA  believes  that  the  final 
rule  requirement  that  a  Class  I  brake  test 
be  performed  on  cars  added  to  a 
passenger  train  is  overly  burdensome 
and  somewhat  inconsistent  with  the 
current  regulatory  provision  when 
equipment  is  added  to  a  passenger  train. 
FRA  agrees  that  the  final  rule 
requirement  that  a  Class  1  brake  test  be 
performed  when  the  equipment  is 
added  to  a  train  is  inconsistent  with  the 
requirements  related  to  performing  a 
Class  LA  brake  test  prior  to  the  first  run 
of  a  train  on  any  given  calendar  day. 
FRA  also  recognizes  that  equipment 
may  be  added  to  a  passenger  train  at  a 
location  where  a  QMP  is  not  readily 
available  to  perform  a  Class  I  brake  test. 
Furthermore,  any  equipment  added  to  a 
passenger  train  that  does  not  receive  a 
Class  1  brake  test  when  added  to  a  train 
is  required  to  receive  a  Class  I  brake  test 
sometime  during  that  calendar  day  on 
which  the  car  is  added  to  the  train. 
Moreover.  FRA  believes  that  a  Class  LA 
brake  test,  although  performed  by  a 
person  likely  to  be  less  qualified  than  a 
QMP,  generally  ensures  that  the  brake 
system  on  a  piece  of  equipment  operates 
as  intended.  Consequently,  the  final  rule 
has  been  amended  to  require  that  when 
a  vehicle  is  added  to  a  train  it  must 
receive  either  a  ('lass  1  or  Class  lA  brake 
test  unless  the  vehicle  had  received  a 
Class  I  brake  test  pursuant  to  this 
section  within  the  previous  calendar 
day,  has  not  been  off  a  source  of 
compressed  air  for  more  than  four  hours 
prior  to  being  added  to  the  train,  and  the 
train  crew  operating  the  train  to  which 
the  vehicle  is  added  is  notified  of  the 
date,  time,  and  location  of  that 
inspection. 

As  noted  above,  paragraph  (c)  of  the 
final  rule  has  also  been  modified  to 
clarify  that  the  train  crew  must  be 
notified  of  the  date,  time,  and  location 
where  the  previous  Class  I  brake  test 
was  performed  in  order  to  add  a  vehicle 
to  a  train  without  performing  either  a 
Class  I  or  Class  LA  brake  test  at  the  time 
it  is  added  to  a  train.  The  final  rule 
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merely  stated  that  the  train  crew  must 
be  provided  "documentation"  of  the 
previous  brake  test.  See  64  FR  25682. 
However,  as  APTA  correctly  asserts  in 
its  petition,  the  final  rule  does  not 
indicate  how  or  in  what  form  the 
documentation  is  to  be  provided.  To 
clarify  the  issue,  FRA  is  amending  the 
final  rule  to  indicate  that  the  train  crew 
must  be  notified  of  the  date  and  time 
that  the  previous  Class  I  brake  test  was 
performed  on  the  vehicle  and  the 
location  where  that  inspection  was 
performed  on  the  vehicle  in  order  to  be 
excepted  from  the  requirement  to 
perform  a  Class  I  or  Class  lA  brake  test 
at  the  time  the  vehicle  is  added  to  the 
train.  FRA  intends  to  make  clear  that 
this  notification  may  be  provided  in  any 
format  that  best  suits  the  railroad's 
operation.  Thus,  the  notification  may  be 
either  written,  electronic,  or  via  radio 
communication. 

A  clarifying  change  is  being  made  to 
paragraph  (g)  of  this  section  to  explain 
that  a  Class  I  brake  test  is  to  be 
performed  at  the  air  pressure  at  which 
the  train  will  be  operated  but  not  less 
than  90  psi  Although  the  final  rule  did 
not  contain  this  specific  requirement, 
FRil  believes  that  it  was  understood  that 
all  the  brake  tests  in  this  part  were  to 
be  performed  at  either  the  pressure  at 
which  the  train  would  be  operated  or  90 
psi.  whichever  is  greater,  and  it  is 
currentlv  standard  industry  practice  to 
perform  brake  tests  at  these  pressures. 
Consequently,  in  order  to  prevent  any 
confusion  or  misunderstanding,  the 
final  rule  is  being  amended  to 
specifically  state  that  the  brake  test  is  to 
be  performed  at  the  pressure  at  which 
the  train  will  be  operated  or  at  90  psi, 
whichever  is  greater. 

Paragraph  (g)(3)  is  being  modified  in 
response  to  the  petition  submitted  by 
the  TWU,  which  indicated  that  some 
confusion  exists  regarding  what 
constitutes  an  effective  brake.  In  order 
to  prevent  misimderstandings  and  avoid 
confusion,  the  final  rule  is  being 
modified  to  clarify  the  difference 
between  Class  I  brake  test  piston  travel 
limits  and  the  piston  travel  limits  at 
which  a  brake  will  be  considered  not  to 
be  effective.  As  part  of  this  clarification, 
the  existing  piston  travel  requirements 
related  to  the  performance  of  initial 
terminal  inspections  on  vehicles 
equipped  with  8V2-inch  and  10-inch 
diameter  brake  cylinders,  currently 
contained  at  §  232.12(f),  are  being  added 
to  this  paragraph.  Although  these  piston 
travel  limits  and  adjustment 
requirements  were  not  specifically 
included  in  the  final  rule,  it  was  clearly 
FRA's  intent  to  have  the  requirements 
remain  in  effect  for  passenger 
equipment  containing  such  brake 


systems.  FRA  believes  this  modification 
also  clarifies  the  definition  of  "effective 
brake"  by  making  clear  that  although  a 
car  may  be  found  with  piston  travel  that 
exceeds  the  Class  I  brake  test  limits,  and 
that  piston  travel  must  be  adjusted  at  a 
Class  I  brake  test,  such  excess  travel 
does  not  render  the  brakes  inoperative 
until  the  piston  travel  exceeds  the 
outside  limits  established  for  that 
particular  type  of  piston  design. 
However,  piston  travel  that  exceeds  the 
appUcable  Class  I  brake  test  limits 
would  be  considered  a  defective 
condition  if  the  piston  travel  were  not 
adjusted  at  the  time  that  a  Class  I  brake 
test  was  performed,  and  would  be 
considered  a  partial  failiu-e  to  perform  a 
Class  I  brake  test  pursuant  to 
§  238.313(g).  FRA  also  befieves  that  the 
modifications  being  made  to  this 
paragraph  more  clearly  delineate  how 
the  brakes  are  to  be  inspected  diuing  the 
performance  of  a  Class  1  brake  test. 

The  language  added  to  this  paragraph 
clarifies  that  if  the  piston  travel  on  a 
standard  12-inch  stroke  brake  cylinder 
is  found  to  be  more  than  9  inches  or  less 
than  7  inches  of  piston  travel  at  the  time 
that  a  Class  I  brake  test  is  performed,  it 
must  be  adjusted  to  nominally  7V2 
inches.  It  should  be  noted  that  this 
adjustment  requirement  is  slightly 
different  from  the  existing  7-inch 
nominal  adjustment  requirement. 
However,  this  change  is  consistent  with 
the  requirements  proposed  by  FRA  in 
the  1998  NPRM  related  to  brake  system 
safety  standards  for  freight  and  other 
non-passenger  trains  and  equipment. 
See  63  FR  48340,  48363.  The  change  is 
based  on  a  request  from  the  industry  to 
change  the  nominal  adjustment  for  these 
brake  cylinders  to  7V2  inches  from  7 
inches  because  several  railroads  were 
finding  it  extremely  difficult  to  adjust 
piston  travel  to  precisely  7  inches  and 
that  in  some  cases  the  adjustment  would 
be  marginally  less  than  7  inches  and, 
thus,  require  readjustment.  Therefore,  in 
order  to  provide  a  small  measure  for 
error  when  adjusting  piston  travel,  FRA 
proposed  that  the  adjustment  be 
changed  to  nominally  7V2  inches  for 
freight  equipment  containing  these 
types  of  brake  systems.  FRA  believes 
this  same  margin  for  error  should  be 
extended  to  passenger  equipment 
containing  a  similar  brake  system  and, 
thus,  has  incorporated  the  change  in 
this  paragraph. 

Paragraphs  (g)(4)  and  (g){15)  are  being 
modified  in  response  to  petitions 
submitted  by  Amtrak  and  AAPRCO. 
Both  these  parties  seek  clarification  of 
the  final  rule  requirement  that  the 
communicating  signal  system  is  tested 
and  known  to  be  operating  as  intended 
and  the  requirement  that  the 


communication  of  brake  pipe  pressure 
changes  at  the  rear  of  the  train  is 
verified.  These  parties  assert  that  the 
requirement  regarding  operation  and 
testing  of  the  communicating  signal 
system  should  either  be  deleted  or 
clarified  to  acknowledge  that  a  tested 
and  operating  two-way  radio  system 
meets  the  requirement.  Amtrak  notes 
that  it  has  not  maintained  the  electric 
feature  in  the  communication  train  liue 
because  the  railroad  uses  radios  carried 
by  train  crew  members  to  serve  the  same 
function.  Amtrak  also  seeks  clarification 
of  the  requirement  to  verify 
communication  of  brake  pipe  pressure 
changes  at  the  rear  of  the  train  to  permit 
this  requirement  to  be  met  through 
observation  of  the  apphcation  and 
release  of  the  brakes  on  the  rear  car  of 
the  train.  Amtrak  seeks  this  clarification 
to  ensiu'e  that  an  air  gauge  is  not 
required  at  the  rear  of  passenger  trains, 
which  would  be  consistent  with  the 
existing  regulations. 

FRA  supports  the  positions  discussed 
above  and  believes  that  there  is  nothing 
in  the  final  rule  to  indicate  that  the 
practices  discussed  above  would  not 
meet  the  requirements  contained  in  the 
final  rule.  In  fact,  it  was  FRA's  intent  to 
consider  a  tested  and  operated  two-way 
radio  system  to  meet  the  requirement  in 
paragraph  (g)(4)  of  the  final  rule  as  well 
as  to  permit  visual  observation  of  the 
application  and  release  of  the  rear  car  to 
serve  as  a  method  for  verifying  that 
proper  communication  of  brake  pipe 
changes  at  the  rear  of  the  train  under 
paragraph  (g)(15),  which  is  currently 
permitted.  However,  in  order  to  avoid 
confusion  or  misunderstanding,  the 
final  rule  is  being  modified  to 
acknowledge  acceptance  of  the  practices 
discussed  above. 

Paragraph  (g)(ll)  of  this  section  is 
being  slightly  modified  in  response  to  a 
petition  submitted  by  the  TWU.  In  its 
petition,  the  TWU  requests  modification 
of  the  definitions  of  "bind"  and  "foul," 
contending  that  the  definitions  of  these 
terms  fail  to  address  every  possible 
condition  that  could  affect  the  proper 
operation  of  a  brake  system.  FRA 
beUeves  that  the  conditions  noted  by 
TWU  as  not  being  covered  by  these 
definitions  are  sufficiently  covered  by 
the  definition  of  "effective  brake" 
contained  in  the  final  rule.  See  64  FR 
25661.  Thus,  even  though  a  condition 
may  not  cause  a  brake  to  "bind"  or 
"foul,"  the  condition  would  cause  the 
breike  not  to  be  an  "effective  brake"  as 
defined  in  the  final  rule.  In  order  to 
fully  address  TWU's  concerns,  FRA  is 
modifying  the  language  contained  in 
paragraph  {g)(ll),  regarding  the 
operation  of  the  brake  rigging,  to 
include  langiiage  that  the  rigging  or 
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system  mounted  on  a  car  for 
transmission  of  the  braking  force 
operates  as  intended  and  does  not  bind 
or  foul.  This  modification  is  intended  to 
clarify  that  even  though  a  condition  may 
not  cause  the  brake  rigging  to  "bind"  or 
"foul,"  the  condition  could  cause  the 
brake  not  to  operate  as  intended  and, 
thus,  render  the  brake  ineffective. 

Paragraph  (h)  of  this  section  is  being 
amended  in  order  to  make  the  record 
keeping  requirements  pertaining  to 
Class  I  brake  tests  consistent  with  the 
record  keeping  requirements  applicable 
to  mechanical  inspections  addressed  in 
§§238.303  through  238.307.  Rather  than 
specifically  requiring  that  a  written 
record  of  the  performance  of  a  Class  I 
brake  test  be  maintained  in  the  cab  of 
the  controlling  locomotive,  FRA 
believes  that  a  railroad  should  be 
allowed  to  maintain  records  in  a  fashion 
that  best  suits  their  operations  and  that 
the  record  keeping  requirements  related 
to  inspections,  mechanical  and  brake,  be 
consistent.  FRA  also  believes  that  the 
provisions  must  be  revised  to  allow 
railroads  to  take  advantage  of  existing 
and  developing  technologies  regarding 
the  electronic  maintenance  and 
retention  of  records.  Consequently,  this 
paragraph  is  being  amended  to  make  it 
consistent  with  the  record  keeping 
provisions  applicable  to  the 
performance  of  mechanical  inspections. 

The  petitions  of  the  BRC  and  the 
TWU  raise  general  objections  to  FRA's 
renaming  of  the  various  brake 
inspections  and  departing  from  the 
terminology  used  in  the  current 
regulations,  and  also  object  to  an 
approach  which  allows  major  brake 
tests  to  be  performed  anytime  during  a 
calendar  day.  As  these  parties  raised 
these  same  objections  when  both  the 
ANPRM  and  the  NfPRM  were  issued, 
FRA  believes  that  the  issues  have  been 
fully  addressed  in  the  preambles  to  the 
NPRM  and  the  final  rule.  See  62  FR 
49737-39,  64  FR  25563,  and  25624-28. 
Contrary  to  the  contentions  of  these 
parties,  FRA  does  not  believe  that  the 
final  rule's  designation  of  the  brake 
inspections  as  Class  I,  Class  lA,  and 
Class  II  in  any  way  conflicts  with 
previous  case  law  regarding  the 
inspection  of  passenger  equipment.  FRA 
continues  to  believe  that  the 
classifications  contained  in  the  final 
rule  clearly  delineate  what  is  required  at 
each  inspection,  better  clarify  when 
each  inspection  is  to  be  performed,  and 
avoid  the  potential  confusion  caused  by 
the  terminology  used  in  the  present 
regulations. 

Section  238.315    Class  lA  Brake  Test 

A  clarifying  change  is  being  made  to 
paragraph  (f)  of  this  section  to  explain 


that  a  Class  lA  brake  test  is  to  be 
performed  at  the  air  pressure  at  which 
the  train  will  be  operated.  This 
clarifying  change  is  identical  to  the 
change  made  in  §  238.313  regarding 
Class  I  brakes  tests.  Although  the  final 
rule  did  not  contain  this  specific 
requirement,  FRA  believes  that  it  was 
understood  that  all  the  brake  tests  in 
this  part  were  to  be  performed  at  this 
pressure,  and  it  is  standard  industry 
practice  to  perform  brake  tests  at  the 
pressure  at  which  a  train  will  be 
operated.  Consequently,  in  order  to 
prevent  any  confusion  or 
misunderstanding,  the  final  rule  is  being 
amended  to  specifically  state  that  the 
brake  test  is  to  be  performed  at  the 
pressure  at  which  the  train  will  be 
operated. 

Paragraphs  (f)(5)  and  (f)(6)  of  this 
section  are  being  slightly  modified  in 
order  to  conform  with  the  clarifying 
changes  being  made  with  regard  to  the 
Class  I  brake  test  requirements.  The 
modifications  made  in  these  paragraphs 
clarify  that  the  requirement  to  have  a 
tested  and  operating  communicating 
signal  system  may  be  met  by  having  a 
tested  and  operating  two-way  radio 
system,  and  that  verification  that  brake 
pipe  changes  are  being  communicated  at 
the  rear  of  the  train  may  be 
accomplished  through  observation  of 
the  application  and  release  of  the  brakes 
on  the  rear  car  of  the  train.  These 
clarifying  changes  are  identical  to  the 
changes  made  in  §  238.313(g)(4)  and 
(g)(15)  discussed  above. 

The  TWU's  petition  raises  the  same 
objection  to  allowing  the  use  of  brake 
indicators  as  was  raised  in  the  TWU's 
response  to  the  NPRM.  The  TWU  again 
asserts  that  brake  indicators  should  not 
be  permitted  to  be  used  to  perform  a 
brake  inspection  because  they  are  prone 
to  malfunction  and  do  not  prove  a  true 
indication  as  to  whether  the  brakes 
operate  as  intended.  In  the  final  rule, 
FRA  acknowledged  the  concerns  raised 
by  various  coimnenters  regarding  the 
use  of  piston  travel  indicators  and 
agreed  that  indicators  do  not  provide 
100  percent  certainty  that  the  brakes  are 
effective.  However,  FRA  noted  that 
brake  system  piston  travel  or  piston 
cylinder  pressure  indicators  have  been 
used  with  satisfactory  results  for  many 
years  and  that  the  indicators  have 
proven  themselves  effective  enough  to 
be  preferable  to  requiring  an  inspector  . 
to  assume  a  dangerous  position. 
Moreover,  the  use  of  a  brake  indicator 
is  only  permitted  to  be  relied  on  to  aid 
in  the  performance  of  a  Class  lA  brake 
test  when  such  an  inspection  is  required 
to  be  performed  at  a  location  where  it 
is  impossible  or  hazardous  to  the  safety 
of  the  inspector  to  physically  observe 


the  application  and  release  of  the 
brakes. 

Section  238.31 7    Class  II  Brake  Test 

Paragraph  (d)(1)  of  this  section  is 
being  modified  in  order  to  clarify  the 
method  by  which  a  railroad  must  verify 
that  the  brakes  on  the  rear  car  of  a  train 
apply  and  release  in  response  to  signals 
from  the  engineer's  brake  valve  when 
conducting  a  Class  II  brake  test.  The 
second  clause  of  this  paragraph  has 
been  slightly  modified  to  acknowledge 
that  a  gauge  "or  similar  device"  at  the 
rear  of  the  train  indicates  that  brake 
pipe  pressure  changes  are  properly 
communicated.  FRA  is  adding  the 
words  "or  similar  device"  in  order  to 
clarify  that  an  indicator  that  provides  a 
positive  indication  regarding  the 
increase  and  decrease  in  brake  pipe 
pressure  at  the  rear  car  may  be  utilized 
to  meet  this  requirement  in  lieu  of  direct 
observation  of  the  application  and 
release  of  the  brakes  on  the  rear  car  in 
a  train. 

Paragraph  (d)(3)  of  this  section  is 
being  slightly  modified  in  order  to 
conform  with  the  clarifying  changes 
being  made  with  regard  to  the  Class  I 
and  Class  LA  brake  test  requirements. 
The  modification  made  in  this 
paragraph  clarifies  that  the  requirement 
to  have  a  tested  and  operating 
communicating  signal  system  may  be 
met  by  having  a  tested  and  operating 
two-way  radio  system.  This  clarifying 
change  is  identical  to  the  changes  made 
in  §  238.313(g)(4)  and  §  238.315(f)(6) 
discussed  above. 

Appendix  A  to  Part  238 — Schedule  of 

Civil  Penalties 

Appendix  A  to  this  part  contains  the 
schedule  of  civil  penalties  to  be  used  in 
connection  with  this  part.  Conforming 
changes  are  being  made  to  the  schedule 
of  civil  penalties  based  on  the  changes 
being  made  to  the  final  rule  discussed 
in  detail  above. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  has 
been  evaluated  in  accordance  Executive 
Order  12866  and  DOT  policies  and 
procedures.  Although  the  final  rule  met 
the  criteria  for  being  considered  a 
significant  rule  under  those  policies  and 
procedures,  the  amendments  contained 
in  this  response  to  petitions  for 
reconsideration  of  the  final  rule  are  not 
considered  significant  because  they 
either  clarify  requirements  currently 
contained  in  the  final  rule  or  allow  for 
greater  fiexibility  in  complying  with  the 
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rule.  The  economic  impact  of  the 
amendments  and  clarifications 
contained  in  this  response  to  petitions 
for  reconsideration  will  generally 
reduce  the  cost  of  compliance  with  the 
rule.  However,  the  cost  reduction  will 
be  of  a  minimal  nature  and  does  not 
alter  FRA's  original  analysis  of  the  costs 
and  benefits  associated  with  the  original 
final  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  response 
to  petitions  for  reconsideration  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  amendments  contained  in 
this  document  either  clarify 
requirements  ciurently  contained  in  the 
final  rule  or  allow  for  greater  flexibility 
in  complying  with  the  rule,  FRA  has 
concluded  that  there  are  no  substantial 
economic  impacts  on  small  units  of 
government,  businesses,  or  other 
organizations. 

Paperwork  Reduction  Act 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  does 
not  change  any  of  the  information 
collection  requirements  contained  in  the 
original  final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  response  to 
petitions  for  reconsideration  of  the  final 
rule  in  accordance  with  its  "Procediu-es 
for  Considering  Environmental  Impacts" 
(FRA  Procedures){64  FR  28545,  May  26, 
1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  enviroiunental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  document  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmentcil  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(c)  of  FRA's  Procedures. 

Federalism  Implications 

FRA  believes  it  is  in  compliance  with 
Executive  Order  13132.  Because  the 
amendments  contained  in  this  response 
to  petitions  for  reconsideration  of  the 
final  rule  either  clarify  requirements 
currently  contained  in  the  final  rule  or 
allow  for  greater  flexibility  in  complying 
with  the  rule,  this  document  will  not 
have  a  substantial  effect  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  This  response  to 
petitions  for  reconsideration  of  the  final 
rule  will  not  have  federalism 
implications  that  impose  any  direct 
compliance  costs  on  State  and  local 
governments. 

List  of  Subjects 

49  CFR  Part  215 

Freight,  Penalties,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  220 

Penalties,  Radio,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  238 

Passenger  equipment.  Penalties, 
Railroad  safety,  Reporting  and 
recordkeeping  requirements. 

The  Rule 

PART  21 5— [AMENDED] 

1.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

2.  Section  215.3  is  amended  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

§215.3     Application. 

***** 

(c)  *   *   * 

(4)  Operated  in  a  passenger  train  and 
that  is  inspected,  tested,  maintained, 
and  operated  pursuant  to  the 
requirements  contained  in  part  238  of 
this  chapter. 

PART  220-{AMENDED] 

3.  The  authority  citation  for  part  220 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
21301-21302,  21304,  21311;  28  U.S.C.  2461, 
note;  and  49  CFR  1.49. 

4.  Section  220.5  is  amended  by 
revising  the  definition  of  Train  to  read 
as  follows: 

§220.5    Definitions. 

***** 

Train  means  one  or  more  locomotives 
coupled  with  or  without  cars,  requiring 
an  air  brake  test  in  accordance  with  49 
CFR  part  232  or  part  238,  except  diuing 
switching  operations  or  where  the 
operation  is  that  of  classifying  and 
assembling  rail  cars  within  a  railroad 
yard  for  the  pvupose  of  making  or 
breaking  up  trains. 


PART23&      AMFNDED] 

5.-6.  The  authority  citation  for  part 
238  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20133, 
20141,  20302-20303,  20306,  20701-20702; 
28  U.S.C.  2461.  note;  and  49  CFR  1.49. 

Subpar  A     General — [Amended] 

7.  Section  238.1(c)  is  revised  to  read 
as  follows: 

§  238.1     Purpose  and  scope. 

*         »         *         ♦         « 

(c)  Railroads  to  which  this  part 
applies  shall  be  responsible  for 
compliance  with  all  of  the  requirements 
contained  in  §§  238.15,  238.17,  238.19, 
238.107,  238.109,  and  subpart  D  of  this 
part  effective  January  1,  2002. 
***** 

8.  Section  238.5  is  amended  by 
adding  a  definition  for  Actuator,  and 
revising  the  definitions  for  Brake, 
effective.  Primary  responsibility, 
Qualified  person,  and  Running  gear 
defect  to  read  as  follows: 

S  238.5    DeflnKions. 

***** 

Actuator  means  a  device  directly 
actuated  by  the  movement  of  the  brake 
cylinder  piston  which  provides  an 
indication  of  the  piston  travel. 

***** 

Brake,  effective  means  a  brake  that  is 
capable  of  producing  its  required 
designed  retarding  force  on  the  train.  A 
brake  is  not  effective  if  its  piston  travel 
is  in  excess  of  the  maximum  prescribed 
limits.  On  vehicles  equipped  with 
nominal  12-inch  stroke  brake  cylinders, 
the  brake  is  not  effective  if  its  piston 
travel  exceeds  lOVz  inches. 
***** 

Primary  responsibility  means  the  task 
that  a  person  performs  during  at  least  50 
percent  of  the  time  that  the  person  is 
working.  The  totality  of  the 
circumstances  will  be  considered  on  a 
case-by-case  basis  in  circiunstances 
where  an  individual  does  not  spend  50 
percent  of  his  or  her  workday  engaged 
in  any  one  readily  identifiable  type  of 
activity.  Time  spent  supervising 
employees  engaged  in  the  functions  of 
troubleshooting,  inspection,  testing, 
maintenance,  or  repair  of  train  brake 
and  mechanical  components  and 
systems  covered  by  this  part  shall  be 
considered  work  which  is  generally 
consistent  with  the  function  of 
troubleshooting  of  such  systems  and 
components  for  the  pxupose  of  the 
definition  of  this  term  and  the  definition 
of  "Qualified  Maintenance  Person." 
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Qualified  person  means  a  person  who 
has  received,  as  a  part  of  the  training, 
qualification,  and  designation  program 
required  imder  §  238.109,  instruction 
and  training  necessary  to  perform  one  or 
more  functions  required  under  this  part. 
The  railroad  is  responsible  for 
determining  that  the  person  has  the 
knowledge  and  skills  necessary  to 
perform  the  required  function  for  which 
the  person  is  assigned  responsibility. 
The  railroad  determines  the 
qualifications  and  competencies  for 
employees  designated  to  perform 
various  functions  in  the  manner  set 
forth  in  this  part.  Although  the  rule  uses 
the  term  "qualified  person"  to  describe 
a  person  responsible  for  performing 
various  functions  required  under  this 
part,  a  person  may  be  deemed  qualified 
to  perform  some  functions  but  not 
qualified  to  perform  other  functions.  For 
example,  although  a  person  may  be 
deemed  qualified  to  perform  the  Class  II 
brake  test  required  by  this  part,  that 
same  person  may  or  may  not  be 
qualified  to  perform  the  Class  lA  brake 
test  or  authorize  the  movement  of 
defective  equipment  under  this  part. 
The  railroad  will  determine  the  required 
functions  for  which  an  individual  will 
be  deemed  a  "qualified  person"  based 
upon  the  instruction  and  training  the 
individual  has  received  pursuant  to 
§  238.109  on  a  particular  function. 
***** 

Running  gear  defect  means  any 
condition  not  in  compliance  with  this 
part  which  involves  a  truck  component, 
a  draft  system  component,  a  wheel,  or 
a  wheel  component. 
***** 

9.  Section  238.15  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text,  paragraphs  (b), 
introductory  text,  (c),  introductory  text, 
(c)(2),  introductory  text,  (d)(l)(ii), 
(d)(l)(iv),  and  (d)(l)(iv)(C)  to  read  as 
follows: 

§238  15     Movement  Of  passenger 
equipment  with  power  brake  defects. 

Beginning  on  januarj'  1,  2002,  the 
following  provisions  of  this  section 
apply  to  railroads  operating  Tier  I 
passenger  equipment  covered  by  this 
part.  *  *  * 
***** 

(b)  Limitations  on  movement  of 
passenger  equipment  containing  a 
power  brake  defect  at  the  time  a  Class 
I  or  lA  brake  test  is  performed.  Except 
as  provided  in  paragraph  (c)  of  this 
section  (which  addresses  brakes  that 
become  defective  en  route  after  a  Class 
I  or  lA  brake  test  was  performed),  a 
commuter  or  passenger  train  that  has  in 
its  consist  passenger  equipment 


containing  a  power  brake  defect  at  the 
time  that  a  Class  I  or  lA  brake  test  (or, 
for  Tier  II  trains,  the  equivalent)  is 
performed  may  only  be  moved,  without 
civil  penalty  liability  under  this  part — 


(c)  Limitations  on  movement  of 
passenger  equipment  in  passenger 
service  that  becomes  defective  en  route 
after  a  Class  I  or  lA  brake  test.  Passenger 
equipment  hauled  or  used  in  service  in 
a  commuter  or  passenger  train  that 
develops  inoperative  or  ineffective 
power  brakes  or  any  other  power  brake 
defect  while  en  route  to  another  location 
after  receiving  a  Class  I  or  LA  brake  test 
(or,  for  Tier  II  trains,  the  equivalent) 
may  be  hauled  or  used  by  a  railroad  for 
repair,  without  civil  penalty  liability 
under  this  part,  if  the  applicable 
operating  restrictions  set  forth  in 
paragraphs  (d)  and  (e)  of  this  section  are 
complied  with  and  all  of  the  following 
requisites  are  satisfied: 
***** 

(2)  Record.  A  tag  or  card  is  placed  on 
both  sides  of  the  defective  passenger 
equipment,  or  an  automated  tracldng 
system  is  provided,  with  the  following 
information  about  the  defective 
passenger  equipment: 
***** 

(d)  *  *  * 

(ii)  For  trains  equipped  with  only 
tread  brake  units  (TBUs),  the  percentage 
of  operative  power  brakes  shall  be 
determined  by  dividing  the  number  of 
operative  TBUs  by  the  total  number  of 
TBUs  in  the  train. 
***** 

(iv)  The  following  brake  conditions 
not  in  compliance  with  this  part  do  not 
render  power  brakes  inoperative  for 
purposes  of  this  calculation: 

***** 

(C)  Piston  travel  that  is  in  excess  of 
the  Class  I  brake  test  limits  required  in 
§  238.313  but  that  does  not  exceed  the 
maximum  prescribed  limits  for 
considering  the  brakes  to  be  effective; 
and 


10.  Section  238.17  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text,  paragraphs  (b), 
introductory  text,  (c),  introductory  text, 
(d)(1),  (d)(2)(ii),  and  (d)(2)(iv)  to  read  as 
follows: 

§238.17    Movement  of  passenger 
equipment  witti  other  than  power  brake 
defects. 

Beginning  on  January  1,  2002,  the 
following  provisions  of  this  section 
apply  to  railroads  operating  Tier  I 


passenger  equipment  covered  by  this 
part.  *   *   * 
***** 

(b)  Limitations  on  movement  of 
passenger  equipment  containing  defects 
found  at  time  of  calendar  day 
inspection.  Except  as  provided  in 

§§  238.303(e)(15),  238.305(c)  and  (d), 
and  238.307(c)(1),  passenger  equipment 
containing  a  condition  not  in 
conformity  with  this  part  at  the  time  of 
its  calendar  day  mechanical  inspection 
may  be  moved  from  that  location  for 
repair  if  all  of  the  following  conditions 
are  satisfied:  *  *  * 
***** 

(c)  Limitations  on  movement  of 
passenger  equipment  that  develops 
defects  en  route.  Except  as  provided  in 
§§238.303(e)(15),  238.307(c)(1),  and 
238.503(f),  passenger  equipment  that 
develops  en  route  to  its  destination, 
after  its  calendar  day  mechanical 
inspection  is  performed  and  before  its 
next  calendar  day  mechanical 
inspection  is  performed,  any  condition 
not  in  compliance  with  this  part,  other 
than  a  power  brake  defect,  may  be 
moved  only  if  the  railroads  complies 
with  all  of  the  following  requirements 
or,  if  applicable,  the  special 
requirements  in  paragraph  (e)  of  this 
section: 
***** 

(d)  Inspection  of  roller  bearing  on 
equipment  involved  in  a  derailment. 

(1)  A  railroad  shall  not  continue 
passenger  equipment  in  service  that  has 
a  roller  bearing  whose  truck  was 
involved  in  a  derailment  unless  the 
bearing  has  been  inspected  and  tested  in 
accordance  with  the  raibroad's 
procediures  for  handling  defective 
equipment. 

(2)  *  *  * 

(ii)  It  makes  any  unusual  noise  when 
its  wheel  set  is  spun  freely  (an  on-track 
rolling  test  is  acceptable)  or  when  the 
bearing  is  meuiually  rotated; 

(iii)  *  *   * 

(iv)  Its  truck  was  dragged  on  the 
ground  for  more  than  100  feet. 
***** 

11.  Section  238.19  is  amended  by 
revising  the  section  heading,  the  first 
sentence  of  paragraph  (a)  and  paragraph 
(a)(2)  to  read  as  follows: 

§238.19    Reporting  and  tracking  of  repairs 
to  defective  passenger  equipment, 

(a)  General.  Beginning  on  January  1, 
2002,  each  railroad  shall  have  in  place 
a  reporting  and  tracking  system  for 
passenger  equipment  with  a  defect  not 
in  conformance  with  this  part.  *   *   * 
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(2)  The  date  the  defect  was 
discovered; 


Subpart  B — Safety  Planning  and 
General  Requirements — [Amended] 

12.  The  first  sentence  of  §  238.107(a) 
is  revised  to  read  as  follows: 

§238.107    Inspection,  testing,  and 
maintenance  plan. 

(a)  General  Beginning  on  January  1, 
2002,  the  following  provisions  of  this 
section  apply  to  railroads  operating  Tier 
I  passenger  equipment  covered  by  this 
part   *   *   * 
***** 

13.  Section  238.109  is  amended  by 

revising  the  first  sentence  of  paragraph 
(a),  by  revising  paragraphs  (b)(1) 
through  rb){7)  and  paragraph  (b)(ll)  to 
read  as  follows: 

§238.109    Training,  qualiflcatton.  and 
designation  program. 

1 1       (a)  Beginning  on  January  1,  2002,  each 
railroad  shall  have  adopted  a  training, 
qualification,  and  designation  program 
for  employees  and  contractors  that 
perform  any  of  the  inspections,  tests,  or 
maintenance  required  by  this  part,  and 
shall  have  trained  such  employees  and 
contractors  in  accordance  with  the 
program.  *   *   * 

II   *         *         *         *         * 

(b)  As  part  of  this  program,  the 

railroad  shall,  at  a  minimum: 

(1 )  ldentif\'  the  tasks  related  to  the 
inspection,  testing,  and  maintenance 
required  by  this  part  that  must  be 
performed  on  each  tvpe  of  equipment 
that  the  railroad  operates; 

(2)  Develop  written  procedures  for  the 
performance  of  the  tasks  identified  in 
paragraph  {b)(l)  of  this  section; 

(3)  Identif\'  the  skills  and  knowledge 
necessary  to  perform  each  task 
identified  in  paragraph  (b)(1)  of  this 
section; 

(4)  Adopt  a  training  curriculum  that 
includes  classroom  and  "hands-on" 
lessons  designed  to  impart  the  skills  and 
knowledge  identified  as  necessarv  to 
perform  each  task  identified  in 
paragraph  (b)(1)  of  this  section.  The 
training  curriculum  shall  specifically 
address  the  Federal  regulatorv 
requirements  contained  in  this  part  that 
are  related  to  the  performance  of  the 
tasks  identified: 

(5)  Require  all  employees  and 
contractors  to  successfully  complete  the 
training  course  that  covers  the 
equipment  and  tasks  for  which  thev  are 
responsible  that  are  required  bv  this  part 
as  well  as  the  specific  Federal  regulatory 
requirements  contained  in  this  part 


related  to  equipment  and  tasks  for 
which  they  are  responsible; 

(6)  Require  all  employees  and 
contractors  to  pass  a  written 
examination  covering  the  equipment 
and  tasks  for  which  they  are  responsible 
that  are  required  by  this  part  as  well  as 
the  specific  Federal  regulatory 
requirements  contained  in  this  part 
related  to  equipment  and  tasks  for 
which  they  are  responsible; 

(7)  Require  all  employees  and 
contractors  to  individually  demonstrate 
"hands-on"  capability  to  successfully 
perform  the  tasks  required  by  this  part 
that  must  be  performed  as  part  of  their 
duties  on  the  type  equipment  to  which 
they  are  assigned; 
***** 

(11)  Require  periodic  refresher 
training,  at  an  interval  not  to  exceed 
three  years,  that  includes  classroom  and 
"hands-on"  training,  as  well  as  testing; 
except,  employees  and  contractors  that 
have  completed  their  initial  training 
under  this  part  prior  to  January  1,  2002, 
shall  not  be  required  to  complete  their 
first  periodic  refresher  training  until 
four  vears  after  the  completion  of  their 
initial  training,  and  every  three  years 
thereafter; 


Subpart  C — Specific  Requirements  for 
Tier  i  Passenger  Equipment— 
[Amended] 

14.  Section  238.231  is  amended  by 
revising  paragraphs  (j),  introductory 
text,  and  (m)  and  by  adding  new 
paragraphs  (h)(3),  (n),  and  (o)  to  read  as 
follows: 

§238^31     Bralce  system. 

«         *  .  .  * 

(h)*  *  * 

(3)  The  air  brake  shall  not  be 
depended  upon  to  hold  equipm«it 
standing  unattended  on  a  grade 
(including  a  locomotive,  a  car,  or  a  train 
whether  or  not  a  locomotive  is 
attached]  When  required,  a  sufficient 
number  of  hand  bralces  shall  be  applied 
to  hold  the  train  or  equipment  before 
the  air  brakes  are  released.  Any  hand 
brakes  applied  to  hold  equipment  shall 
not  be  released  until  it  is  known  that  the 
air  brake  system  is  properly  charged. 
•         •         *        *         * 

(j)  Locomotives  ordered  after 
September  8.  2000.  or  placed  in  service 
for  the  first  time  after  September  9, 
2002.  that  are  equipped  with  blended 
brakes  shall  be  designed  so  that:  *   *   * 
***** 

(m)  When  a  passenger  train  is 
operated  in  either  direct  or  graduated 
release — 


(1)  all  the  cars  in  the  train  consist 
shall  be  set  up  in  the  same  operating 
mode  or 

(2)  up  to  two  cars  may  be  operated  in 
direct  release  mode  when  the  rest  of  the 
cars  in  the  train  are  operated  in 
graduated  release  mode,  provided  that 
the  cars  operated  in  direct  release  mode 
are  hauled  at  the  rear  of  the  train 
consist. 

(n)  Before  adjusting  piston  travel  or 
working  on  brake  rigging,  the  cutout 
cock  in  the  brake  pipe  branch  must  be 
closed  and  the  air  reservoirs  must  be 
voided  of  all  compressed  air.  When 
cutout  cocks  are  provided  in  brake 
cylinder  pipes,  these  cutout  cocks  may 
be  closed,  and  air  reservoirs  need  not  be 
voided  of  all  compressed  air. 

(o)  All  passenger  trains  to  which  this 
part  applies  shall  comply  with  the 
requirements  covering  the  use  of  two- 
way  end-of-train  devices  contained  in 
part  232  of  this  chapter. 


Subpart  D — Inspection.  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment — [Amended] 

15.  Section  238.301  is  amenaea  oy 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§238  301     Scope. 

»  «  »  *         • 

(b)  Beginning  on  January  1,  2002,  the 
requirements  contained  in  this  subpart 
shall  apply  to  raihoads  operating  Tier  I 
passenger  equipment  covered  by  this 
part.*  *  * 
***** 

16.  Section  238.303  is  amended  by 
revising  paragraphs  (b),  (e)(7)(ii), 
(e)(8)(x),  (e)(15)(i),  and  (g){2)(iv)  and  by 
adding  a  new  paragraph  (e)(16)  to  read 
as  follows: 

§  238.303     Exterior  catendar  day 

mechanical  mspection  oi  passenger 

equipment 

•         •         *         »         * 

(b)  Each  passenger  car  and  each 
unpowered  vehicle  added  to  a  passenger 
train  shall  receive  an  exterior  calendar 
day  mechanical  inspection  in 
accordance  with  the  following: 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  each  passenger  car 
and  each  unpowered  vehicle  added  to  a 
passenger  train  shall  receive  an  exterior 
calendar  day  mechanical  inspection  at 
the  time  it  is  added  to  the  train  unless 
notice  is  provided  to  the  train  crew  that 
an  exterior  mechanical  inspection  was 
performed  on  the  car  or  vehicle  on  the 
last  day  it  was  used  in  passenger 
service.  The  notice  required  by  this 
section  shall  contain  the  date,  time,  and 
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location  of  the  last  exterior  mechanical 
inspection; 

(2)  Each  express  car.  freight  car,  and 
each  unit  of  intermodal  equipment  (e.g., 
RoadRailers ')  added  to  a  passenger 
train  shall  receive  an  exterior  calendar 
day  mechanical  inspection  at  the  time  it 
is  added  to  the  train,  unless  notice  is 
provided  to  the  train  crew  that  an 
exterior  mechanical  inspection  was 
performed  on  the  car  within  the 
previous  calendar  day.  The  notice 
required  by  this  section  shall  contain 
the  date,  time,  and  location  of  the  last 
exterior  mechanical  inspection. 
***** 

(e)  *  *  * 

(7)  *   *   * 

(ii)  Each  friction  side  bearing  does  not 
run  in  contact  unless  designed  to 
operate  in  that  maimer;  and 

***** 

(8)*   *   * 

(x)  Except  as  provided  in  paragraph 
(e)(8)(iii)  of  this  section,  a  crack  or  break 
in  the  flange,  tread,  rim,  plate,  or  hub; 

***** 

(15)*    *   * 

(i)  MU  locomotives  equipped  with 
dynamic  brakes  found  not  to  be  in 
operating  mode  or  containing  a 
defective  condition  which  prevents  the 
proper  operation  of  the  dynamic  brakes 
shall  be  handled  in  accordance  with  the 
following  requirements: 

(A)  A  tag  beciring  the  words 
"inoperative  dynamic  brakes"  shall  be 
securely  displayed  in  a  conspicuous 
location  in  the  cab  of  the  locomotive 
and  contain  the  locomotive  number,  the 
date  and  location  where  the  condition 
was  discovered,  and  the  signature  of  the 
individual  who  discovered  the 
condition; 

(B)  The  locomotive  engineer  shall  be 
informed  in  writing  that  the  dynamic 
brakes  on  the  locomotive  are  inoperative 
at  the  location  where  the  locomotive 
engineer  first  takes  charge  of  the  train; 
and 

(C)  The  inoperative  or  defective 
dynamic  brakes  shall  be  repaired  or 
removed  from  service  by  or  at  the 
locomotive's  next  exterior  calendar  day 
mechanical  inspection. 
***** 

(16)  All  roller  bearings  do  not  have 
any  of  the  following  conditions: 

(i)  A  sign  of  having  been  overheated 
as  evidenced  by  discoloration  or  other 
telltale  sign  of  overheating,  such  as 
damage  to  the  seal  or  distortion  of  any 
bearing  component; 

(ii)  A  loose  or  missing  cap  screw; 

(iii)  A  broken,  missing,  or  improperly 
applied  cap  screw  lock;  or 


(iv)  A  seal  that  is  loose  or  damaged  or 
permits  leakage  of  lubricant  in  clearly 
formed  droplets. 

***** 
(g)*  *  * 

(2)  *   *   * 

(iv)  The  signature  or  electronic 
identification  of  the  inspector. 

***** 

17.  Section  238.305  is  amended  as 
follows: 

a.  Paragraphs  (d)  and  (e)  are 
redesignated  as  paragraphs  (e)  and  (f). 

b.  A  new  paragraph  (d)  is  added. 

c.  Paragraph  (c)  and  redesignated 
paragraph  (f)(2)(iv)  are  revised.  The 
addition  and  revisions  to  §  238.305  read 
as  follows: 

§238.305     Interior  calendar  day  mechanical 
inspection  of  passenger  cars. 

***** 

(c)  As  part  of  the  interior  calendar  day 
mechanical  inspection,  the  railroad 
shall  verify  conformity  with  the 
follovdng  conditions,  and 
nonconformity  with  any  such  condition 
renders  the  car  defective  whenever 
discovered  in  service,  except  as 
provided  in  paragraphs  (c)(5)  through 
{c)(10),  and  paragraph  (d)  of  this  section: 

(1)  All  fan  openings,  exposed  gears 
and  pinions,  exposed  moving  parts  of 
mechanisms,  pipes  carrying  hot  gases 
and  high-voltage  equipment,  switches, 
circuit  breakers,  contactors,  relays,  grid 
resistors,  and  fuses  are  installed  in  non- 
hazardous  locations  or  equipped  with 
guards  to  prevent  personal  injury. 

(2)  Floors  of  passageways  and 
compartments  are  free  from  oil,  water, 
waste,  or  any  obstruction  that  creates  a 
slipping,  tripping,  or  fire  hazard,  and 
floors  are  properly  treated  to  provide 
secure  footing. 

(3)  All  D  rings,  pull  handles,  or  other 
means  to  access  manual  door  releases 
are  in  place  based  on  a  visual 
inspection. 

(4)  All  emergency  equipment, 
including  a  fire  extinguisher,  pry  bar, 
auxiliary  portable  lighting,  and  first  aid 
kits,  as  applicable,  are  in  place. 

(5)  The  words  "Emergency  Brake 
Valve"  are  legibly  stenciled  or  marked 
near  each  brake  pipe  valve  or  shown  on 
an  adjacent  badge  plate. 

(6)  All  doors  and  cover  plates 
guarding  high  voltage  equipment  are 
marked  "Danger — High  Voltage"  or  with 
the  word  "Danger"  and  the  normal 
voltage  carried  by  the  parts  so  protected. 

(7)  All  safety-related  signage  is  in 
place  and  legible. 

(8)  All  trap  doors  safely  operate  and 
securely  latch  in  place  in  both  the  up 
and  down  position.  A  non-complying 
car  may  continue  in  passenger  service 


pursuant  to  paragraph  (d)  of  this 
section,  if  the  trap  door  can  be  secured 
by  locking  out  the  door  for  which  it  is 
used. 

(9)  All  vestibiUe  steps  are  illuminated. 
A  non-complying  car  may  continue  in 
passenger  service  pursuant  to  paragraph 
(d)  of  this  section,  if  the  car  will  be  used 
solely  in  high-platform  service. 

(10)  All  end  doors  and  side  doors 
operate  safely  and  as  intended.  A  non- 
complying  car  may  continue  in 
passenger  service  pursuant  to  paragraph 
(d)  of  this  section,  if  at  least  one 
operative  and  accessible  door  is 
available  on  each  side  of  the  car;  and  a 
notice  is  prominently  displayed  directly 
on  the  defective  door  indicating  that  the 
door  is  defective. 

(d)  Any  passenger  car  found  not  to  be 
in  compliance  with  the  requirements 
contained  in  paragraphs  (c)(5)  through 
(c)(10)  of  this  section  at  the  time  of  its 
interior  calendar  day  mechanical 
inspection  may  remain  in  passenger 
service  until  the  car's  next  interior 
calendar  day  mechanical  inspection 
where  it  must  be  repaired  or  removed 
from  passenger  service;  provided,  all  of 
the  specific  conditions  contained  in 
paragraphs  (c)(8)  through  (c)(10)  of  this 
section  are  met  and  all  of  the  following 
requirements  are  met; 

(1)  A  qualified  person  or  a  qualified 
maintenance  person  determines  that  the 
repairs  necessary  to  bring  the  car  into 
compliance  cannot  be  performed  at  the 
time  that  the  current  day's  interior 
mechanical  inspection  is  conducted; 

(2)  A  qualified  person  or  a  qualified 
maintenance  person  determines  that  it 
is  safe  to  move  the  equipment  in 
passenger  service;  and 

(3)  A  record  is  maintained  of  the  non- 
complying  condition  with  the  date  and 
time  that  the  condition  was  first 
discovered. 
***** 

(f)  *  ♦  * 
(2)  *  *  * 

(iv)  The  signature  or  electronic 
identification  of  the  inspector. 

***** 

18.  Section  238.307  is  amended  as 
follows: 

a.  Paragraph  (d)  is  removed, 

b.  Paragraphs  (e)  through  (g)  are 
redesignated  as  paragraphs  (d)  through 
(f)  respectively,  and 

c.  Paragraph  (c)  and  redesignated 
paragraph  (e)(1)  are  revised  to  read  as 
follows: 

§238.307  Periodic  mechanical  inspection 
of  passenger  cars  and  unpowered  vehicles 
used  in  passenger  trains. 

***** 

(c)  The  periodic  mechanical 
inspection  shall  specifically  include  the 
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following  interior  and  exterior 
mechanical  components,  which  shall  be 
inspected  not  less  frequently  than  every 
184  days.  At  a  minimum,  this 
inspection  shall  determine  that: 

(1)  Seats  and  seat  attachments  are  not 
broken  or  loose.  If  a  car  is  found  with 

a  seat  that  is  not  in  compliance  with  this 
requirement  while  being  used  between 
periodic  mechanical  inspections,  the 
equipment  may  contmue  to  be  used  in 
passenger  service  until  the  performance 
of  an  interior  calendar  day  mechanical 
inspection  pursuant  to  §  238  305  on  the 
day  following  the  disr,over\'  of  the 
defective  condition  provided  the  seat  is 
rendered  unuseable,  a  notice  is 
prominently  displayed  on  the  seat,  and 
a  record  is  maintained  with  the  date  and 
time  that  the  non-complying  condition 
was  discovered. 

(2)  Luggage  racks  are  not  broken  or 
loose. 

(3)  Ail  beds  and  bunks  are  not  broken 
or  loose,  and  all  restraints  or  safety 
latches  and  straps  are  in  place  and 
function  as  intended. 

(4)  A  representative  sample  of 
emergency  window  exits  on  the 
railroad's  passenger  cars  properly 
operate,  in  accordance  with  the 
requirements  of  §  239.107  of  this 
chapter. 

(5)  Emergency  lighting  systems  are 
operational. 

(6)  With  regard  to  switches: 
(i)  All  hand-operated  switches 

carrying  currents  with  a  potential  of 
more  than  150  volts  that  may  be 
operated  while  under  load  are  covered 
and  are  operative  from  the  outside  of  the 
cover; 

(ii)  A  means  is  provided  to  display 
whether  the  switches  are  open  or 
closed;  and 

(iii)  Switches  not  designed  to  be 
operated  safely  while  under  load  are 
legibly  marked  with  the  voltage  carried 
and  the  words  "must  not  be  operated 
underload". 

(7)  Each  coupler  is  in  the  following 
condition: 

(i)  The  distance  between  the  guard 
arm  and  the  knuckle  nose  is  not  more 
than  SVa  inches  on  standard  type 
couplers  (MCB  contour  1904),  or  not 
more  than  S^Ae  inches  on  D&E  couplers; 

(ii)  The  free  slack  in  the  coupler  or 
drawbar  not  absorbed  by  friction 
devices  or  draft  gears  is  not  more  than 
V2  inch;  and 

(iii)  The  draft  gear  is  not  broken,  to 
the  extent  possible  without  dropping 
cover  plates. 

(8)  All  trucks  are  equipped  with  a 
device  or  securing  arrangement  to 
prevent  the  truck  and  car  body  from 
separating  in  case  of  derailment. 


(9)  All  center  castings  on  trucks  are 
not  cracked  or  broken,  to  the  extent 
possible  without  jacking  the  car  and 
rolling  out  the  trucks.  However,  an 
extensive  inspection  of  all  center 
castings  shall  be  conducted  by  jacking 
the  equipment  and  rolling  out  the  trucks 
at  each  COT&S  cycle  provided  in 

§  238.309  for  the  equipment. 

(10)  All  mechanical  systems  and 
components  of  the  equipment  are  free  of 
all  the  following  general  conditions  that 
endanger  the  safety  of  the  crew, 
passengers,  or  equipment; 

(i)  A  continuous  acciunulation  of  oil 
or  grease; 

(ii)  Improper  functioning  of  a 
component; 

(iii)  A  crack,  break,  excessive  wear, 
structural  defect,  or  weakness  of  a 
component; 

(iv)  A  leak; 

(v)  Use  of  a  component  or  system 
under  a  condition  that  exceeds  that  for 
which  the  component  or  system  is 
designed  to  operate;  and 

(vi)  Insecure  attachment  of  a 
component. 

(11)  All  of  the  items  identified  in  the 
exterior  calendar  day  mechanical 
inspection  contained  at  §  238.303  are  in 
conformity  with  the  conditions 
prescribed  in  that  section. 

(12)  All  of  the  items  identified  in  the 
interior  calendar  day  mechanical 
inspection  contained  at  §  238.305  are  in 
conformity  with  the  conditions 
prescribed  in  that  section. 
***** 

(e)  Records.  (1)  A  record  shall  be 
maintained  of  each  periodic  mechanical 
inspection  required  to  be  performed  by 
this  section.  This  record  may  be 
maintained  in  writing  or  electronically, 
provided  FRA  has  access  to  the  record 
upon  request.  The  record  shall  be 
maintained  either  in  the  railroad's  files, 
the  cab  of  the  locomotive,  or  a 
designated  location  in  the  passenger  car. 
The  record  shall  be  retained  until  the 
next  periodic  mechanical  inspection  of 
the  same  type  is  performed  and  shall 
contain  the  following  information: 

(i)  The  date  of  the  inspection; 

(ii)  The  location  where  the  inspection 
was  performed; 

(iii)  The  signattu-e  or  electronic 
identification  of  the  inspector;  and 

(iv)  The  signature  or  electronic 
identification  of  the  inspector's 
supervisor. 
***** 

19.  Section  238.309  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  238.309     Periodic  brake  equipment 
mainterfance. 


(d)  Passenger  coaches  and  other 
unpowered  vehicles.  The  brake 
equipment  on  each  passenger  coach  and 
each  unpowered  vehicle  used  in  a 
passenger  train  shall  be  cleaned, 
repaired,  and  tested  at  intervals  in 
accordance  with  following  schedule: 

(1)  Every  2,208  days  for  a  coach  or 
vehicle  equipped  with  an  AB-type  brake 
system. 

(2)  Every  1.476  days  for  a  coach  or 
vehicle  equipped  with  a  26-C  or 
equivalent  brake  system;  and 

(3)  Every  1,104  days  for  a  coach  or 
vehicle  equipped  with  other  than  an 
AB,  ABD.  ABDX,  26-C,  or  equivalent 
brake  system. 
***** 

20.  Section  238.311  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  238.31 1     Singl«  car  test. 

***** 

(e)*  *  • 

(1)  Except  for  private  cars,  a  car  or 
vehicle  is  placed  in  service  after  having 
been  out  of  service  for  30  days  or  more; 
or 


21.  Section  238.313  is  amended  by 
revising  paragraphs  (c),  (g),  introductory 
text,  (g)(3),  (g)(4),  (g)(ll),  (g)(15),  and  (h) 
to  read  as  follows: 

§  238.31 3    Class  I  brake  test. 

***** 

(c)  Each  passenger  car  and  each 
unpowered  vehicle  added  to  a  passenger 
train  shall  receive  a  Class  I  or  Class  LA 
brake  test  at  the  time  it  is  added  to  the 
train  unless  notice  is  provided  to  the 
train  crew  that  a  Class  I  brake  test  was 
performed  on  the  car  within  the 
previous  calendar  day  and  the  car  has 
not  been  disconnected  from  a  source  of 
compressed  air  for  more  than  foiu-  hours 
prior  to  being  added  to  the  train.  The 
notice  required  by  this  section  shall 
contain  the  date,  time,  and  location  of 
the  last  Class  I  brake  test. 
***** 

(g)  A  Class  I  brake  test  shall  be 
performed  at  the  air  pressure  at  which 
the  train's  air  brakes  will  be  operated, 
but  not  less  than  90  psi,  and  shall  be 
made  to  determine  and  ensure  that: 
***** 

(3)  Piston  travel  is  within  prescribed 
limits,  either  by  direct  observation, 
observation  of  an  actuator,  or  in  the  case 
of  tread  brakes  by  determining  that  the 
brake  shoe  provides  pressine  to  the 
wheel.  For  vehicles  equipped  with  8V2- 
inch  or  10-inch  diameter  brake 
cyhnders,  piston  travel  shall  be  within 
7  to  9  inches.  If  piston  travel  is  found 
to  be  less  than  7  inches  or  more  than  9 


4i;nu 
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inches,  it  must  be  adjusted  to  nominally 
7  V2  inches.  Proper  release  of  the  brakes 
can  be  determined  by  observation  of  the 
clearance  between  the  brake  shoe  and 
the  wheel  or  between  the  brake  pad  and 
the  brake  disc. 

(4)  The  commimicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended;  a  tested  and  operating  two- 
way  radio  system  meets  this 
requirement; 
***** 

(11)  The  brake  rigging  or  the  system 
mounted  on  the  car  for  the  transmission 
of  the  braking  force  operates  as  intended 
and  does  not  bind  or  foul  so  as  to 
impede  the  force  delivered  to  a  brake 
shoe,  impede  the  release  of  a  brake  shoe, 
or  otherwise  adversely  affect  the 
operation  of  the  brake  system; 
***** 

(15)  The  communication  of  brake  pipe 
pressure  changes  at  the  rear  of  the  train 
IS  verified,  which  may  be  accomplished 
by  observation  of  an  application  and 
release  of  the  brakes  on  the  last  car  in 
the  train. 
***** 

(h)  Records.  A  record  shall  be 
maintained  of  each  Class  I  brake  test 
perfnrmpd. 

ilj  This  record  may  be  maintained  in 
writing  or  electronically,  provided  FRA 
has  access  to  the  record  upon  request. 

(2)  The  written  or  electronic  record 
must  contain  the  following  information: 

(i)  The  date  and  time  that  the  Class  I 
brake  test  was  performed; 

(ii)  The  location  where  the  test  was 
performed; 


(iii)  The  identification  number  of  the 
controlling  locomotive  of  the  train; 

(iv)  The  total  number  of  cars 
inspected  during  the  test;  and 

(v)  The  signature  or  electronic 
identification  of  the  inspector. 

(3)  This  record  shall  oe  maintained  at 
the  place  where  the  inspection  is 
conducted  or  at  one  central  location  and 
shall  be  retained  for  at  least  92  days. 
*        *        *        •        • 

22.  Section  238.315  is  amended  by 
revising  paragraphs  (f),  introductory 
text,  (f)(5)  and  (0(6)  to  read  as  follows: 


^238  315 


iass  lA  brake  test 


(f)  A  Class  lA  brake  test  shall  be 
performed  at  the  air  pressure  at  which 
the  train's  air  brakes  will  be  operated 
and  shall  determine  and  ensure  that: 

***** 

(5)  The  communication  of  brake  pipe 
pressure  changes  at  the  rear  of  the  train 
is  verified,  which  may  be  accomplished 
by  observation  of  an  application  and 
release  of  the  brakes  on  the  last  car  in 
the  train;  and 

(6)  The  commiuiicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended;  a  tested  and  operating  two- 
way  radio  system  meets  this 
requirement. 
***** 

23.  Section  238.317  is  amended  by 
revising  paragraphs  (dXl)  and  (d)(3)  to 
read  as  follow^ 

§238.317     Class  n  arake  test 


(d)*  *  * 

(1)  The  brakes  on  the  rear  unit  of  the 
train  apply  and  release  in  response  to  a 
signal  from  the  engineer's  brake  valve  or 
controller  of  the  leading  or  controlling 
unit,  or  a  gauge  or  similar  device  located 
at  the  rear  of  the  train  or  in  the  cab  of 
the  rear  imit  indicates  that  brake  pipe 
pressure  changes  are  properly 
communicated  at  the  rear  of  the  train; 

(2)  *   *   * 

(3)  The  communicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended;  a  tested  and  operating  two- 
way  radio  system  meets  this 
requirpment. 

*         0         *         *         * 

24    Xpp.ndix  A  to  part  238  is 
amended  as  follows: 

a.  The  entry  for  section  238.231  is 
revised; 

b.  hi  the  entry  for  section  238.303  by 
adding  (e)(l  6); 

c.  In  the  entr\'  for  section  238.305  by 
revising  (c)(1)  through  (cK9)  and  adding 
(cKlO),  (c)(n),and(f)i 

d.  In  the  entry  for  section  238'.307  by 
revising  (c)(1)  through  (c)(7),  adding 
(c)(8)  through  {c)(10).  (d),  (e)(1),  and 
(e)(l)(i)-(iv);  and 

e  In  the  entry  for  section  238.313  by 
adding  (g)(3). 

The  revisions  and  additions  read  as 
follows: 

Appendix  A  to  Part  238 — Schedule  of 
(  ivU  Penalties  ' 


238.307     P 


238.313     C 


Section 


Violation 


Wiltful  violation 


238.231     Brake  System  (a)-(g),  (l>-(n)  

{h)(1),  (2)  Hand  or  parking  brake  missing  or  inoperative 

(h)(3)  Hand  or  parking  twake  not  applied  to  hokJ  equipment  unattended  on  grade  or  pre- 
maturely released 


2,500 
5,000 

5,000 


5,000 
7,500 

7,500 


238,303    Exterior  mechanical  inspection  of  passenger  equipment: 


(e)(16)  Roller  t)earings: 

(i)  Overtieated „ 

(ii)  Cap  screw  loose  or  missing  

(iii)  Cap  screw  lock  broken  or  missing  

(iv)  Seal  loose,  damaged,  or  leaks  lubricant 


5.000 

7,500 

2,500 

5,000 

1.000 

2,000 

2,500 

5.000 

238  305    Interior  mechanical  inspection  of  passenger  equipment: 


(c)(1)  Failure  to  protect  against  personal  injury  

(c)(2)  Floors  not  tree  of  condition  that  creates  hazard  . 

(c)(3)  Access  to  manual  door  release  not  in  place  

(c)(4)  Emergency  equipment  not  in  place  

(c)(5)  Emergency  brake  valve  not  stenciled  or  marked 

(c)(6)  Door  or  cover  plates  not  properiy  marked 

(c)(7)  Safety  signage  not  in  place  or  legible  

(c)(8)  Trap  door  unsafe  or  Improperiy  secured  


2,500 

5,000 

2,500 

5,000 

2,000 

4,000 

1,000 

2,000 

2,500 

5.000 

2,500 

5  000 

1,000 

2.000 

2,500 

5,000 
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Section 


Violation 


Willful  violation 


(c)(9)  Vestibule  steps  not  illuminated  

(c)(10)  Door  not  safely  operate  as  intended  

(c)(11)  Seat  broken,  loose,  or  not  properly  attached 
(f)  Record  of  inspection: 

(1),  (4)  Failure  to  maintain  record  of  inspection  . 

(2)  Record  contains  insufficient  information  


2,000 
2,500 
2,500 

2,000 
1,000 


4,000 
5,000 
5,000 

4,000 
2,000 


238.307    Periodic  mechanical  inspection  of  passenger  cars  and  unpowered  vehicles: 

•  *  •  . 

(c)(1)  Seat  or  seat  attachment  broken  or  loose 

(c)(2)  Luggage  rack. broken  or  loose  

(c)(3)  Bed.  bunks,  or  restraints  broken  or  loose  

(c)(4)  Emergency  window  exit  not  properly  operate  

(c)(5)  Emefgency  lighting  not  operational  

(c)(6)  Switches  not  in  proper  condition  , 

(c)(7)  Coupler  not  in  proper  condition  

(c)(8)  Truck  not  equipped  with  securing  arrangement  

(c)(9)  Truck  center  casting  cracked  or  broken  , 

(c)(10)  General  conditions  endangenng  crew,  passengers  , 

(d)  Manual  door  release  not  operate  as  intended 

(e)(1)  Failure  to  maintain  record  of  inspection  , 

(i)-(iv)  Record  contains  insufficient  information  


238.313    Class  I  brake  test: 


2,500 

5,000 

2,500 

5,000 

2.500 

5,000 

2.500 

5,000 

2.500 

5,000 

2.500 

5,000 

2.500 

5,000 

2,500 

5,000 

5,000 

7,500 

2,500 

5.000 

2,500 

5.000 

2.000 

4,000 

1.000 

2.000 

(g)  *  *  * 

(3)  Failure  to  adjust  piston  travel  (per  car) 


2.500 


5.000 


Issued  in  Washington.  D.C..  on  June  19, 
2000. 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 

[FR  Doc.  00-16522  Filed  6-30-00;  8:45  am) 
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fie  Generalized 
r  poses 


B_\   the  President  ot  the  I  nited  states  oi    ^nitrica 

A  Proclamation 

1.  Pursuant  to  sections  501,  503(a)(1)(A),  and  503(c)(1)  of  title  V  of  the 
Trade  Act  of  1974,  as  amended  (the  "1974  Act")  (19  U.S.C.  2461, 
2463(a)(1)(A),  and  2463(c)(1)),  the  President  may  designate  or  withdraw  des- 
ignation of  specified  articles  provided  for  in  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  as  eligible  for  preferential  tariff  treatment  under 
the  Generalized  System  of  Preferences  (GSP)  when  imported  from  designated 
beneficiary  developing  countries. 

2.  Pursuant  to  section  503(c)(2)(A)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(A)), 
beneficiary  developing  countries,  except  those  designated  as  least-developed 
beneficiary  developing  coxmtries  pursuant  to  section  503(c)(2)(D)  of  the  1974 
Act  (19  U.S.C.  2463(c)(2)(D)),  are  subject  to  competitive  need  limitations 
on  the  preferential  treatment  afforded  under  the  GSP  to  eligible  articles. 

3.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(C)), 
a  countr\  that  is  no  longer  treated  as  a  beneficiary  developing  country 
with  respect  to  an  eligible  article  may  be  redesignated  as  a  beneficiary 
developing  countrv'  with  respect  to  such  article  if  imports  of  such  article 
from  such  countrv  did  not  exceed  the  competitive  need  limitations  in  section 
503(c)(2)(A)  (19  U.S.C.   2463(c)(2)(A))  during  the  preceding  calendar  year. 

4  I'ur'^uant  to  section  503(c)(2)(F)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(F)). 
the  President  may  disregard  the  competitive  need  limitation  provided  in 
section  503(c){2)(A)(i)(n)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(A)(i)(n))  with 
respect  to  any  eligible  article  if  the  appraised  value  of  the  total  imports 
of  such  article  into  the  United  States  during  the  preceding  calendar  year 
does  not  exceed  an  amount  set  forth  in  section  503(c)(2)(F)(ii)  of  the  1974 
Act  (19  U.S.C.  2463(c)(2)(F)(ii)). 

5.  Pursuant  to  section  503(d)  of  the  1974  Act  (19  U.S.C.  2463(d)),  the 
President  may  waive  the  application  of  the  competitive  need  limitations 
in  section  503(c)(2)(A)  with  respect  to  any  eligible  article  fi-om  any  beneficiary 
developing  country  if  certain  conditions  are  met. 

6.  Pursuant  to  section  503(c)(2)(E)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(E)), 
section  503(c)(2)(A)(i)(n)  shall  not  apply  with  respect  to  any  eligible  article 
if  a  like  or  directly  competitive  article  was  not  produced  in  the  United 
States  on  January  1,  1995. 

7.  Pursuant  to  sections  501  and  503(a)(1)(A)  of  the  1974  Act,  and  after 
receiving  advice  from  the  International  Trade  Commission  in  accordance 
with  section  503(e),  I  have  determined  to  designate  certain  articles,  previously 
designated  under  section  503(a)(1)(B),  as  eligible  articles  when  imported 
from  inv  beneficiary  developing  country. 

8.  Pursuant  to  section  503(c)(1)  of  the  1974  Act,  I  have  determined  to 
limit  the  application  of  duty-free  treatment  accorded  to  certain  articles  from 
certain  beneficiary  developing  countries. 

9.  Pursuant  to  section  503(c)(2)(A)  of  the  1974  Act,  I  have  determined 
that  certain  beneficiary  countries  should  no  longer  receive  preferential  tariff 
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treatment  under  the  GSP  with  respect  to  certain  eligible  articles  imported 
in  quantities  that  exceed  the  applicable  competitive  need  limitation. 

10.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act,  I  have  determined 
that  certain  countries  should  be  redesignated  as  beneficiary  developing  coun- 
tries with  respect  to  certain  eligible  articles  that  previously  had  been  imported 
in  quantities  exceeding  the  competitive  need  limitations  of  section 
503(c)(2)(A). 

11.  Pursuant  to  section  503(c)(2)(F)  of  the  1974  Act,  I  have  determined 
that  the  competitive  need  limitation  provided  in  section  503(c)(2)(A)(i)(II) 
should  be  waived  with  respect  to  certain  eligible  articles  from  certain  bene- 
ficiary developing  countries. 

12.  Pursuant  to  section  503(d)  of  the  1974  Act,  I  have  determined  that 
the  competitive  need  limitations  of  section  503(c)(2)(A)  should  be  waived 
with  respect  to  certain  eligible  articles  from  certain  beneficiary  developing 
countries.  I  have  received  the  advice  of  the  International  Trade  Commission 
on  whether  any  industries  in  the  United  States  are  likely  to  be  adversely 
affected  by  such  waivers,  and  I  have  determined,  based  on  that  advice 
and  on  the  considerations  described  in  sections  501  and  502(c),  that  such 
waivers  are  in  the  national  economic  interest  of  the  United  States. 

13.  Pursuant  to  section  503(c)(2)(E)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(E)), 
I  have  determined  that  the  limitation  provided  for  in  section  503(c)(2)(A)(i)(II) 
shall  not  apply  with  respect  to  HTS  subheading  3817.10.50  because  no 
like  or  directly  competitive  article  was  produced  in  the  United  States  on 
January  1, 1995. 

14.  Section  604  of  the  1974  Act,  as  amended  (19  U.S.C.  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  title  V  and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  provide  that  one  or  more  countries  that  have  not  been 
treated  as  beneficiary  developing  countries  with  respect  to  one  or  more 
eligible  articles  should  be  designated  as  beneficiary  developing  countries 
with  respect  to  such  article  or  articles  for  purposes  of  the  GSP,  and  that 
one  or  more  countries  should  no  longer  be  treated  as  beneficiary  developing 
countries  with  respect  to  one  or  more  eligible  articles  for  purposes  of  the 
GSP,  general  note  4(d)  to  the  HTS  is  modified  as  provided  in  section  A 
of  Annex  I  to  this  proclamation. 

(2)(a)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  beneficiary  developing  country,  the 
Rates  of  Duty  1-Special  subcolumn  for  certain  HTS  subheadings  is  modified 
as  provided  in  section  B(l)  of  Annex  I  to  this  proclamation. 

(b)  In  order  to  provide  preferential  tariff  treatment  under  the  GSP  to 
a  beneficiary  developing  country  that  has  been  excluded  from  the  benefits 
of  the  GSP  for  certain  eligible  articles,  the  Rates  of  Duty  1-Special  subcolumn 
for  each  of  the  HTS  subheadings  enumerated  in  section  B(2)  of  Annex 
I  to  this  proclamation  is  modified  as  provided  in  such  section. 

(c)  In  order  to  provide  that  one  or  more  coimtries  should  not  be  treated 
as  a  beneficiary  developing  country  with  respect  to  certain  eligible  articles 
for  purposes  of  the  GSP,  the  Rates  of  Duty  1-Special  subcolumn  for  each 
of  the  HTS  subheadings  enumerated  in  section  B(3)  of  Annex  I  to  this 
proclamation  is  modified  as  provided  in  such  section. 

(3)  A  waiver  of  the  application  of  section  503(c)(2)(A)  of  the  1974  Act 
shall  apply  to  the  eligible  articles  in  the  HTS  subheadings  and  to  the 
beneficiary  developing  countries  set  forth  in  Annex  II  to  this  proclamation. 
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(4)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(5)(a)  The  modifications  made  by  Annex  I  to  this  proclamation  shall 
be  effective  with  respect  to  articles  entered,  or  withdrawrn  from  warehouse 
for  consumption,  on  or  after  July  1,  2000. 

(b)  The  action  taken  in  Annex  II  to  this  proclamation  shall  be  effective 
on  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 

(c)  The  action  taken  in  paragraph  13  of  this  proclamation  shall  be  effective 
on  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 
IN  WITNESS  \MiEKEOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  June,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


''\ 


Baling  code  3195-01-P 
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Annex  I 

Modifications  to  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consump- 
tion, on  or  after  July  1,  2000. 

Section  A.  General  note  4(d)  to  the  Harmonized  Tariff  Schedule  of  the  United  States 
(HTS)  is  modified  by: 

(1).  deleting  the  following  subheadings  and  the  country  set  out  opposite  such  sub- 
headings: 


0811.20.40  Chile 
1701.91.10  Brazil 


7202.50.00  Russia 


(2).  adding,  in  niunerical  sequence,  the  following  provisions  and  countries  set  out  op- 
posite them: 


0713.90.80  India 

0714.90.45  Costa  Rica 

1102.90.30  El  Salvador 

2001.90.45  India 

2008.19.25  Peru 

2008.99.45  Dominican  Republic 

4010.19.50  Brazil 

4104.39.20  India 

4412.92.40  Ecuador 


5007, 
5702. 
6302. 
7113. 
7113. 
7418. 
8211. 
8450, 
8708, 


90.30 
39.10 
99.10 
19.25 
20.25 
19.10 
95.50 
90.20 
99.67 


India 

India 

India 

India 

India 

India 

Pakistan 

Ecuador 

Brazil 


(3).  adding,  in  alphabetical  order,  the  country  or  countries  set  out  opposite  the  fol- 
lowing subheadings: 


0714.20.10  Colombia 
1602.50.20  Brazil 
1702.30.22  Jamaica 
2004.10.40  Peru 
2008.19.30  Turkey 


2008.50.20  Turkey 
2905.42.00  Brazil 
3212.90.00  Colombia 
4106.20.30  Pakistan 
7801.99.30  Colombia 


Section  B.  Each  enumerated  article's  preferential  tariff  treatment  under  the  General- 
ized System  of  Preferences  (GSP)  in  the  HTS  is  modified  as  provided  in  this  section. 
(1).  For  subheadings  7202.99.10  and  8104.30.00,  the  Rates  of  Duty  1-Special  sub- 
column  is  modified  by  deleting  the  symbol  "A.+"  and  inserting  an  "A"  in  lieu  there- 
of. 

(2).  For  the  following  subheadings,  the  Rates  of  Duty  1-Special  subcoliuim  is  modi- 
fied by  deleting  the  symbol  "A*"  and  inserting  an  "A"  in  lieu  thereof. 

0811.20.40 
1701.91.10 
7202.50.00 

(3).  For  the  following  provisions,  the  Rates  of  Duty  1-Special  subcolimm  is  modified 
by  deleting  the  symbol  "A"  and  inserting  an  "A*"  in  lieu  thereof: 


0713.90.80 
0714.90.45 
1102.90.30 
2001.90.45 


2008.19.25 
2008.99.45 
4010.19.50 
4104.39.20 


4412.92.40 
5007.90.30 
5702.39.10 
6302.99.10 


7113.19.25 
7113.20.25 
7418.19.10 
8211.95.50 


8450.90.20 
8708.99.67 
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Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 

Subheadings    and    Coimtries    Granted    Waivers    of    the    Application    of    Section 

503(c)(2)(A)  of  the  1974  Act 


HTS  Subheading 

7202.50.00 

7202.99.10 


Country 

Russia 

Brazil 
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REMINDERS 

The  Items  in  this  list  were 

editorially  compiled  as  an  aid 

to  Federal  Register  users. 

Inclusion  or  exclusion  from 

this  list  has  no  legal 

significance 

RULES  GOING  INTO 
EFFECT  JULY  3.  2000 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 

Insured  and  guaranteed 

loans;  general  and  pre- 

loan  policies  and 

procedures;  published  5- 

17-00 

ENVfRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Oklahoma;  published  5-2-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  York;  published  5-4-00 
Radio  stations;  table  of 
assignments: 
Mississippi  et  ai.;  published 

6-1-00 
South  Carolina;  published  6- 
5-00 

FEDERAL  HOUSJNG 
FINA^^CE  BOARD 

Federal  nome  loan  bank 
system: 

Membership  and  advance 
regulations:  published  7-3- 

00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  Program: 
State  health  insurance 
assistance  program;  terms 
and  conditions;  published 
6-1-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants 
Family  planning  services 
projects;  atiorlion-related 
services;  compliance 
standards,  published  7-3- 
00 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
EB-2  petitions;  untimely 
motions  to  reconsider 


decisions  of  denial;  filing 
opportunity;  published  7-3- 
00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Share  insurance  and 

appendix;  published  6-1- 
00 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
employees: 
Defense  Department 
demonstration  project; 
published  6-2-00 
Practice  and  procedures: 
Procedures  for  settling 
claims;  published  7-3-00 

SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits; 
Federal  old  age,  survivors, 
and  disability  insurance 
and  supplemental  security 
income — 

Aged  blind  and  disabled; 
medical  and  other 
evidence  of  impairment, 
^♦-    published  6-1-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Gastineau  Channel,  AK; 
safety  zone;  published  7- 
3-00 
Massachusetts  Bay, 
Manchester.  MA;  safety 
.^one    published  7-3-00 

TRANSPORTATION 

DEPARTMENT 
Organization,  functions,  and 
authonty  delegations: 
Administrators,  National 
Highway  Traffic  Safety 
Administration,  et  al.; 
published  7-3-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administratio<^ 
Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  6-27-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Saiety 
Administration 
Motor  earner  safety  standards: 
Commercial  motor 
vehicles — 

Marking  requirements; 
published  6-2-00 
inANSPORTATIOS 
DEPARTMENT 

Federal  Ra'iroad 
Administration 
Railroad  safety: 


Passenger  equipment  safety 
standards;  published  7-3- 
00 

COMMENTS  DUE  NEXT 

WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 

Fees  and  charges  increase: 
comments  due  by  7-14- 
00;  published  6-14-00 
Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-14- 
00;  published  6-14-00 
Raisins  produced  from  grapes 
grown  in — 

Califomia;  comments  due  by 
7-10-00;  published  4-10- 
00 
Soybean  promotion  and 

research  order;  comments 

due  by  7-14-00;  published 

5-15-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-reiated  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  7-10- 
00;  published  5-11-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Microprocessors  controlled 
by  ECCN  3A001  and 
Graphics  accelerators 
controlled  by  ECCN 
4A003;  License 
Exception  CIV  eligit>ili1y 
expansion,  comments 
due  by  7-13-00; 
published  6-13-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska,  fishenes  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  7-11- 
00;  published  5-12-00 
Pacific  cod;  comments 
due  by  7-10-00; 
published  5-26-00 
Pollock;  steller  sea  lion 
protection  measures; 
comments  due  by  7-12- 
00;  published  6-12-00 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  reef  fish; 
comments  due  by  7-10- 
00:  Dublished  6-9-00 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00;  published 

5-10-00 

EDUCATION  DEPARTMENT 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-10-00;  published 
6-9-00 
ENERGY  DEPARTMENT 
Energy  Efficiency  arxi 
Renewable  Energy  Office 
Consumer  products    energy 
conservation  program: 
Water  heaters,  energy 
conservation  standards; 
comments  due  by  7-12- 
00;  published  4-28-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations 
Miscellaneous  amendments; 
comments  due  by  7-14- 
00;  published  6-14-00 
Air  pollution  control: 
State  operating  permits 
programs- 
Georgia,  comments  due 
by  7-10-00,  published 
6-8-00 
Georgia,  comments  due 
by  7-10-00   published 
6-8-00 
State  operating  permits 
programs — 

Montana;  comments  due 
by  7-13-00;  published 
6-13-00 
Montana:  comments  due 
by  7-13-00;  published 
6-13-00 
Tennessee;  comments 
due  by  7-10-00; 
published  6-8-00 
Tennessee,  conwrients 
due  by  7-10-00; 
published  6-8-00 
Air  programs    approval  and 
promulgation    State  plans 
for  designated  tacilmes  and 
pollutants 

West  Virginia,  comments 
due  by  7-13-00;  published 
6-13-00 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  vanous 
States 

Arizona;  comments  due  by 
7-12-00;  published  6-12- 
00 
Califomia;  comments  due  by 
7-10-00;  published  6-8-00 
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Indiana;  comments  due  by 
7-10-00:  published  6-8-00 
Utah;  comments  due  by  7- 
14-00;  published  6-14-00 
Wisconsin;  comments  due 
by  7-10-00;  published  6-8- 
00 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
West  Virginia;  comments 
due  by  7-12-00; 
published  6-12-00 
West  Virginia;  comments 
due  by  7-12-00; 
published  6-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-10-00;  published 
5-11-00 
Water  pollution;  effluent 
guidelines  for  point  source 
categones: 

Coal  mining;  comments  due 
by  7-10-00;  published  6-1- 
00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Ground  water  systems; 
watertKirne  pathogens 
from  fecal 

contamination;  public 
health  nsk  reduction; 
comments  due  by  7-10- 
00;  published  5-10-00 
Interim  enhanced  surface 
water  treatment  rule, 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  pnmacy 
requirements;  revisions; 
comments  due  by  7-13- 
00;  published  6-13-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Tariffs — 
Competitive  local 
exchange  carriers 
interstate  access 
services;  mandatory 
detariffing;  comments 
due  by  7-12-00; 
published  6-26-00 
Radio  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  7-10-00;  published 
6-1-00 


Television  broadcasting: 
Telecommunications  Act  of 
1996— 

Closed  captioning  and 
video  description  of 
video  programming: 
emergency 
programming 
accessibility;  comments 
due  by  7-10-00; 
published  5-9-00 
FEDERAL  TRADE 
COMMISSION 
;,'.3;.s;r,  gjides: 
Household  furniture  industry; 
comments  due  by  7-10- 
00:  published  6-14-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00:  published 
5-10-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
C'l'm---.  j'>  -J  -dcilrties: 
Supportive  Housing 
Program;  operating  cost 
percentage  increase; 
comments  due  by  7-11- 
00;  published  5-12-00 
Grants  and  agreements  with 
higher  education  institutions, 
hospitals,  and  other  non- 
profit organizations;  uniform 
administrative  requirements; 
comments  due  by  7-10-00; 
published  5-11-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Cook's  lomatium  and  large- 
flowered  wooly 
meadowfoam;  comments 
due  by  7-14-00:  published 
5-15-00 
Findings  on  petitions,  etc. — 
Slender  moonwort; 
comments  due  by  7-10- 
00:  published  5-10-00 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code; 
prisoners  serving 
sentences;  comments  due 
by  7-10-00:  published  5-9- 
00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Feoefai  Acquisition  Regulation 
(FAR): 


Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00;  published 

RAILROAD  RE^iREMt.NT 
BOARD 

Railroad  Retirement  Act: 
Annuity  or  lump  sum 
application;  divorced 
spouse  benefits; 
comments  due  by  7-10- 
00:  published  5-11-00 
SMALL    BUSINESS 
ADMINISTRATION 
Disaster  loan  program: 
Pre-Disaster  Mitigation  Loan 
Program;  comments  due 
by  7-kl4-00;  published  6- 
14-00 
SOCiAl  SECURITY 
ADMINISTRATION 
Testimony  by  agency 
employees  and  records 
production  in  legal 
proceedings;  comments  due 
by  7-10-00:  published  5-10- 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Boating  safety: 
Blood  alcohol  concentration; 

Federal  standard  for 

recreational  vessel 

operators;  comments  due 

by  7-14-00;  published  3- 

16-00 
Drawbridge  operations: 
Virginia;  comments  due  by 

7-14-00:  published  5-15- 

OC 

TRANSPORTATION 
DEPARTMENT 
'^ederai  Aviatio" 
AdminiStratior 
Airworthiness  directives: 
Airbus;  comments  due  by  7- 

12-00;  published  6-12-00 
Bell;  comments  due  by  7- 
10-00;  published  5-9-00 
Boeing;  comments  due  by 
7-14-00;  published  5-30- 
00 
Saab;  comments  due  by  7- 
10-00;  published  6-13-00 
Schweizer  Aircraft  Corp.; 
comments  due  by  7-10- 
00;  published  5-9-00 
Class  E  airspace;  comments 
due  by  7-10-00;  published 
5-23-00 
Class  E  airspace;  correction; 
comments  due  by  7-10-00; 
published  6-16-00 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  oroered 
in   "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wwrw .  access  gpo .  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  1967/P.L.  106-228 

To  make  technical  corrections 
to  the  status  of  certain  land 
hekj  in  trust  for  the  Mississippi 
Band  of  Choctaw  Indians,  to 
take  certain  land  into  trust  for 
that  Band,  and  for  other 
purposes.  (June  29,  2000;  114 
Stat.  462) 

Last  List  June  29,  2000 


PLiDi.f       . 

Notf^ca 
(PENS) 


rivvs  Electronic 
o^  Service 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


PENS  IS  a  tree  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


IV 


Federal  Register / Vol.  65,  No.  128 /Monday,  July  3,  2000 /Reader  Aids 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http;//www. access. gpo.gov/nara/cfr/ 
index.html  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P  O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  am  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Dtle  Stock  Numt>er  Price       RAvision  Date 

1,  2  (2  Reserved)  (869-038-00001-3) 6.50 

3  (1997  Compilation 
and  Pats  100  and 
101)  (869-042-00002-1) 22.00 

4    (869-O42-<XX)03-0) 8.50 

5  Parts: 

1-699  (869-042-00004-8) 43.00 

700-1 199 (869-042-00005-6) 31.00 

1200-End,  6(6 

Reserved)  (869-042-00006-4) 48.00 

7  Parts 

1-26  (869-042-00007-2) 

27-52  (869-042-00008-1) 

53-209 (869-042-00009-9) 

210-299 (869-042-00010-2) 

300-399 (869-042-00011-1) 

400-699 (869-042-00012-9) 

700-899 (869-042-00013-7) 

900-999 (869-042-00014-5) 


Apr.  1,  2000 


28.00 
35.00 
22.00 
54.00 
29.00 
41.00 
37.00 
46.00 
1000-1199  (869-042-00015-3) 18.00 


1200-1599  (869-042-00016-1) 

1600-1899  (869-042-00017-0) 

1900-1939  {86W)42-00018-8) 

1940-1949  (869-042-00019-6) 

1950-1999  (869-042-00020-0) 

2000-End (869-042-00021-8) 


44.00 
61.00 
21.00 
37.00 
38.00 
31.00 


'Jan. 
Jon. 

Jan. 
Jan. 

Jon. 

Jon. 
Jon. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


8    (869-042-00022-6) 41.00        Jan. 

9  Parts: 

1-199  (869-042-00023-4) 46.00 

200-End  (869-042-00024-2) 44.00 


10  Parts: 

1-50  : (869-042-00025-1) 

51-199 (869-042-00026-9) 

200-499 (869-042-00027-7) 

500-End  (869-042-00028-5) 

11  (869-042-00029-3) 

12  Parts: 

1-199  (869-042-00030-7) 

200-219 (869-042-00031-5) 

220-299 (869-042-00032-3) 

300-499 (869-042-00033-1) 

500-599 (869-042-00034-0) 

600-£nd  (869-042-00035-8) 

13  (869-042-00036-6) 


46.00 
38.00 
38.00 
48.00 

23.00 


18.00 
22.00 
45.00 
29.M 
26.00 
53.00 


Jan. 
Jan. 

Jan. 
Jan. 
Jan. 
Jan. 

Jan. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


,2000 
,2000 

,2000 
,2000 

,2000 

,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
.2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 

,2000 

,2000 
,2000 

.2000 
,2000 
,2000 
,2000 

.2000 

,2000 
,2000 
.2000 
.2000 
,  2000 
.2000 


35.00       Jan.  1,2000 


Title  Stock  Number 

14  Parts: 

1-59  (869-042-00037-4) 

60-139 (869-042-00038-2) 

140-199 „....  (869-038-00039-1) 

200-1199  (869-042-00040-4) 

1200-End (869-042-00041-2) 

15  Parts: 

0-299  (869-042-00042-1) 

300-799  (869-042-00043-9) 

800-End  (869-042-00044-7) 

16  Parts: 

0-999  (869-042-00045-5) 

1000-End (869-042-00046-3) 

17  Parts: 

1-199  (869-042-00048-0) 

200-239 (869-038-00049-1) 

240-End  (869-038-00050-4) 

18  Parts: 

1-399  (869-038-0005 1-2) 

•400-End  (869-042-00052-8) 

19  Parts: 

1-140  (869-042-00053-6) 

141-199 (869-038-00054-7) 

200-End  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-1) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

200-299 (869-038-00062-8) 

300-499  (869-038-00063-6) 

•500-599  (869-042-00064-1) 

600-799 (869-038-00065-2) 

800-1299 (869-038-00066-1) 

1300-End (869-042-00067-6) 

22  Parts: 

1-299  (869-038-00068-7) 

300-£nd  (869-042-00069-2) 

23  (869-038-00070-9) 

24  Parts: 

0-199  (869-038-00071-7) 

200-499 (869-035-00072-5) 

500-699 (869-038-00073-3) 

700-1699 (869-038-00074-1) 

170O-End (869-042-00075-7) 

25  (869-042-00076-5) 

26  Parts: 

§§1.0-1-1.60  (869-038-00077^) 

§§1.61-1.169 (869-042-00078- 1) 

§§1.170-1.300 (869-038-00079-2) 

•§§1.301-1.400  (869^)42-00080-3) 

§§1.401-1.440 (869-038-00081-4) 

§§1.441-1.500  (869-042-00082-0) 

§§1.501-1.640 (869-038-00083-1) 

•§§1.641-1.850  (869-042-00084-6) 

§§1.851-1.907  (869-042-00085-4) 

§§1.908-1.1000  (869-038-00086-5) 

§§1.1001-1.1400  (869-038-O0087-3) 

§§1.1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

30-39  (869-C42-O009O-1) 

40-49  (869-042-00091-9) 

50-299 (869-042-00092-7) 

300-499 (869-038-00093-8) 

500-599  (869-042-00094-3) 

•600-End  (869-042-00095-1) 

27  Parts: 

1-199  (869-038-00096-2) 


Pricp 


Revision  Date 


58.00 

Jan. 

1.2000 

46.00 

Jan. 

1,2000 

17.00 

"Jan. 

1,2000 

29.00 

Jan. 

1,2000 

25.00 

Jan. 

1,2000 

28.00 

Jan. 

1,2000 

45.00 

Jan. 

1,2000 

26.00 

Jan. 

l,2UJU 

33.00 

Jan. 

1,2000 

43.00 

Jan. 

1,2000 

32.00 

Apr. 

1,2000 

34.00 

Apr. 

,  1999 

44.00 

Apr. 

,  1999 

48.00 

Apr. 

,  1999 

15.00 

Apr. 

,2000 

40.00 

Apr. 

,2000 

36.00 

Apr. 

.  1999 

18.00 

Apr. 

.  1999 

30.00 

Apr, 

.  1999 

51.00 

Apr. 

,  1999 

44.00 

7  Apr. 

,  1999 

26.00 

Apr. 

,2000 

30.00 

Apr. 

,2000 

29.00 

Apr, 

Am 

11.00 

Apr. 

,1999 

18.00 

Apr. 

,  1999 

31.00 

Apr. 

,2000 

9.00 

Apr. 

,  1999 

35.00 

Apr. 

,  T999 

15.00 

Apr, 

.2000 

44.00 

Apr. 

,  1999 

31.00 

Apr. 

,2000 

27.00 

Apr. 

.  1999 

34.00 

Apr 

,  1999 

32.00 

Apr. 

,  1999 

18.00 

Apr. 

,  1999 

40,00 

Apr.  1 

,  1999 

18.00 

sApr. 

,2000 

52.00 

Apr. 

,2000 

27.00 

Apr.  1 

,  1999 

56.00 

Apr.  1 

2000 

34.00 

Apr,  1 

,  1999 

29.00 

Apr.  1 

,2000 

43.00 

Apr, 

,  1999 

36.00 

Apr.  1 

,2000 

27.00 

*Apr.  1 

,  1999 

41.00 

Apr   1 

2000 

43.00 

Apr. 

,2000 

38.00 

Apr.  1 

,  1999 

40.00 

Apr.  1 

,  1999 

55.00 

Apr.  1 

,  1999 

39.00 

Apr.  1 

1999 

31.00 

Apr.  1 

,2000 

18.00 

Apr.  1 

,2000 

23.00 

Apr.  1 

Mt) 

37.00 

Apr   1 

.  1999 

12.00 

Apr.  1 

,2000 

12.00 

Apr.  1 

,2UU0 

53.00 

Apr.  1 

,  1999 

/isior  Date 

jn. 

1,2000 

an. 

1,2000 

)n. 

1,2000 

jn. 

l,2U00 

jn. 

1,2000 

in. 

1,2000 

jn. 

1,2000 

jn. 

1,2000 

jn. 

1,2000 

jn. 

1,  2000 

Pf- 

?ono 

pr. 

1.  1999 

Pf- 

1,  1999 

pr- 

,  1999 

pf- 

l,2U(X) 

pr- 

,2000 

pr. 

,  1999 

Pf. 

.  1999 

Pf- 

,  1999 

Pf- 

,  1999 

pr- 

,  1999 

Of. 

,2000 

Of. 

,2000 

Of. 

■Am 

Dr. 

,  1999 

Of- 

,  1999 

w. 

,2UU0 

or. 

,  1999 

Dr. 

,  t999 

Dr. 

,2000 

Dr. 

,  1999 

Df, 

,2000 

DC. 

,  1999 

Dr. 

,  1999 

Dr. 

,  1999 

Dr. 

,  1999 

Dr. 

,  1999 

Dr. 

,2000 

Dr.  1 

,2000 

Dr.  1 

,  1999 

Dr.  1 

,2000 

Dr.  1 

,  1999 

Dr.  1 

,2000 

Dr.  1 

,  1999 

Dr.  1 

,2000 

Dr.  1 

,  1999 

Dr.  1 

,2000 

Dr.  1 

,2000 

Dr.  1 

,  1999 

Dr.  1 

,  1999 

Dr.  1 

,  1999 

Dr.  1 

,  1999 

Df.  1 

,2000 

X.  1 

,2000 

Dr.  1 

,2000 

Df.  1 

,  1999 

Dr.  1 

,2000 

Dr.  1 

■Am 
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Title 


Stock  Number 


Price 


200-End  (869-03&-00097-1) 17.00 

28  Psrts* 

0-42  (869-038-00098-9)  39.00 

i'-e-"    (869-038-00099-7)  32.00 

29  Parts: 

0-99  (869-038-00 100-4)  28.00 

100-499 (869-038-00101-2)  13.00 

500-899 (869-038-00102-1)  40.00 

900-1899  (869-038-00103-9) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7) 46.00 

1910  (§§1910.1000  to 

end)  (869-038-00 105-5) 28.00 

1911-1925  (869-038-00106-3)  18.00 

1926  (869-038-00 107-1) 30.00 

1927-End (869-038-00108-0)  43.00 

30  Parts: 

1-199   (869-038-00109-8)  .. 

200-699 (869-038-00110-1)  .. 

700-End  (869-038-001 11-0)  .. 


Revision  Date 
Apr.  1,  1999 


Titte 


Stock  Number 


Price       Revision  Date 


35.00 
30.00 
35.00 

31  Parts: 

0-199  (869-038-00112-8) 21.00 

200-End  (869-038-001 13-6) 48.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 


1-39,  Vol.  Ill 

1-190  (869-038-001 14-4) 

191-399 (869-038-001 15-2) 

400-629  (869-038-001 16-1) 

630-699  (869-038-00117-9) 

700-799 (869-038-00118-7) 

800-End  (869-038-00119-5) 

33  Parts: 

1-124  (869-038-00120-9) 

125-199  (869-038-00121-7) 

200-End  (869-038-00122-5) 

34  Parts: 

1-299  (869-038-00123-3) 

300-399 (869-038-00124-1) 

400-End  (869-038-00 125-0) 

35  


18.00 
46.00 
55.00 
32.00 
23.00 
27.00 
27.00 

32.00 
41.00 
33.00 

28.00 
25.00 
46.00 


(869-038-00126-8) 14.00 


36  Parts 

1-199  (869-038-00127-6) 21.00 

200-299 (869-038-00128-4)  23.00 

30(>-End  (869-038-00129-2)  38.00 

3:-  (869-038-00130-6) 29.00 

38  Parts: 

:-   •       (869-038-00 131-4) 37.00 

18-End (869-038-(K)  132-2) 41.00 

39  (869-038-00133-1) 24.00 

40  Parts: 

1-49  (869-038-00134-9) 33.W 

50-51   (869-038-00135-7) 25.00 

52  (52.01-52.1018) (869-038-00136-5)  33.00 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-00138-1)  19.00 

60  (869-038-00139-0)  59.00 

61-62  (869-038-00140-3) 19,00 

63  (63.1-63.1 1 19) (869-038-00141-1) 58.00 

63  (63.1200-End)  (869-038-00142-0) 36.00 

64-71   (869-038-00143-8) 11.00 

72-80  (869-038-00144-6)  41.00 

33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


81-85  (869-038-00145-4) 

86  .'. (869-038-00146-2) 

87-135 (869-038-00146-1) 

136-149 (869-038-00148-9) 

150-189 (869-038-00149-7) 

190-259 (869-038-00150-1) 


July 

July 

July 

July 

7  July 

July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1999 
1999 

1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 

1984 
1984 
1984 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 

1999 


,  1999 
,  1999 
,  1999 

,  1999 

,  1999 
,1999 

.  1999 

,  1999 
.  1999 
.  1999 
.  1999 
,  1999 
.  1999 
,  1999 
,  1999 
.  1999 
.  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
.  1999 
,  1999 


260-265  (869-038-00151-9) 

266-299 (869-038-00152-7) 

30O-399 (869-038-00153-5) 

400-424 (869-038-00154-3) 

425-699  (869-038-00155-1) 

700-789 (869-038-00156-0) 

790-End  (869-038-00 157-r8) 

41  Chapters: 


1,  1-1  to  1-10 

1,1-11  to  Appendix.  2  (2  Reserved) 

3-6 

7  

8  

9 

10-17  

18,  Vol.  1.  Ports  1-5 

18.  Vol.  II.  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100  

1-100  (869-038-00158-6) 

101  (869-038-00159-4) 

102-200 (869-038-00 160-8) 

201-End  (869-038-00161-6) 

42  Parts: 

1-399  (869-038-00162-4) 

400-429 (869-038-00163-2) 

430-End  (869-038-00164-1) 

43  Parts: 

1-999  (869-038-00165-9) 

1000-end  (869-038-00166-7) 


32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
950 
1300 
13.00 
13.00 
13.00 
14.00 
39.00 
16.00 
15.00 

36.00 
44.00 
54.00 

32.00 
47.00 


it  =^art8: 

1-4U  : (869-038-00172-1) 

41-«9  (869-038-00173-0) 

70-89  (869-038-00174-8) 

90-139 (869-038-00175-6) 

140-155 (869-038-00176-4) 

156-165 (869-038-00177-2) 

166-199 .' (869-038-00178-1) 

200-499 (869-038-00179-9) 

500-End  (869-038-00180-2) 

47  Parts: 

0-19  (869-038-O0181-1) 

20-39  (869-038-00182-9) 

40-69  (869-038-0018^7) 

70-79  (869-038-00184-5) 

80-End  (869-038-00185-3) 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1) 

1  (Ports  52-99)  (869-038-00187-0) 

2  (Ports  201-299) (869-038-00188-8) 

3-6  (869-038-00189-6) 

7-14  (869-038-00190-0) 

15-28  (869-038-00191-8) 

?9-Fnd  (869-036-00192-6) 

-ss  Parts: 

1-99  (869-038-00193-4) 

100-185 (869-038-00194-2) 

186-199 (869-038-00195-1)  , 

200-399 (869-038-00196-^) 

400-999 (869-038-00197-7)  . 

1000-1199  (869-038-00198-5)  . 

1200-End (869-038-00199-3)  . 

50  Parts: 

1-199  (869-038-00200-1)  . 

200-599 (869-038-00201-9)  . 


33.00 
16.00 
30.00 
40.00 

27.00 
23.00 
8.00 
26.00 
15.00 
21.00 
27.00 
23.00 
15.00 

39.00 
26.00 
26.00 
39.00 
40.00 

55  00 
30.00 
36.00 
27.00 
35.00 
36.00 
25.00 

34.00 
53.00 

13.00 
53.00 
57.00 
17.00 
14.00 

43.00 
22.00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 

3  July  1 

iJuly  1 

3  July  1 

sjuly  1 

3  July  1 

iJuly  1 

3  July  1 

iJuly  1 

3  July  1 

3  July  1 

3  July  1 

July  1 

July  1 

July  1 

July  1 

Oct.  1. 
Oct.  1, 
Oct.  I, 

Oct.  1, 
Oct.  1, 


44  (869-038-00167-5) 28.00        Oct.  1. 

45  Parts: 

i-ivv  (869-038-00168-3)  .. 

200-499 (869-038-00169-1)  .. 

500-1199  (869-038-00170-5)  .. 

1200-End (869-038-00171-3)  .. 


Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1. 

Oct.  1 
Oct.  1 
Oct.  1 
Oct,  1 
Oct,  1 
Oct,  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1, 
Oct,  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 

Oct.  1 

Oct.  1 

Oct.  1 

Oct,  1 

Oct.  1 

Oct.  1 

Oct.  1, 

Oct.  1 
Oct.  1 
Oct.  I 
Oct,  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1. 
Oct.  1. 


999 
999 
999 
999 
999 
999 
999 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
999 
999 
999 
999 

999 
999 
999 

IW9 
999 

999 

999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 

999 
999 
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'tie  Stock  Number  Price       Revision  Date 

600-End  (869-O38-00202-7) 37.00        Oct.  1,  1999 

CFR  Index  and  Findings 
Aids  (869-042-00047-1) 53.00        Jan.  1,  2000 

Complete  1999  CFR  set 951.00  1999 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  290.00  1999 

Individual  copies 1.00  1999 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  the  full  text  of  ttie  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive  For  the  full  text  of  procurement  regufotions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*  No  amendments  to  this  volume  were  promulgated  duting  ttie  period  January 
1  1999  through  Januay  1,  2000.  The  CFR  voiume  issued  as  of  January  1, 
1999  should  be  retained. 

*^k)  amendments  to  this  volume  were  promulgated  during  the  period  April 
U  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  of  AprH  1,  1999  should 
be  tetoined. 

'No  amendments  to  this  voiume  were  promulgated  during  ttie  period  April 
1  1998.  through  April  1,  1999.  The  CFR  volume  issued  as  of  April  1,  1998, 
should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  ttie  period  July 
1.  1998,  through  July  1,  1999.  The  CFR  volunne  Issued  as  of  July  1.  1998,  should 
be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS  -^ULY  2000 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
pubucation 

15  DAYS  AFTER 
PUSLCATKJN 

30  DAYS  AFTER 
PUBUCATION 

45  DAYS  AFTER  " 
PUBUCATION 

60  DAYS  AFTER 
PUBLCATON 

90  DAYS  AFTER 
PUBLICATION 

Julys 

July  18 

August  2 

August  17 

Septi 

October  2 

Julys 

July  20 

August  4 

August  21 

Septs 

Octobers 

Julys 

July  21 

August  7 

August  21 

Septs 

October  4 

July? 

July  24 

August  7 

-    August  21 

Septs 

Octobers 

July  10 

July  25 

A.ug^.st  9 

August  24 

Sept8 

October  10 

July  11 

July  26 

August  10 

August  25 

Septll 

October  10 

July  12 

July  27 

August  1 1 

August  28 

Sept  11 

October  10 

AJuly13 

July  28 

August  14 

August  28 

Septll 

October  11 

July  14 

July  31 

August  14 

August  28 

Sept  12 

October  12 

July  17 

August  1 

A.g.s!  16 

August  31 

Sept  IS 

October  16 

July  18 

August  2 

August  17 

Septi 

Sept  18 

October  16 

July  19 

August  3 

August  18 

Septs 

Sept  18 

October  17 

July  20 

August  4 

August  21 

Septs 

Sept  18 

October  18 

July  21 

August  7 

August  21 

Septs 

Sept  19 

October  19 

July  24 

August  8 

August  23 

Sept  7 

Sept  22 

October  23 

July  25 

August  9 

August  24 

Sept  8 

Sept  25 

October  23 

July  26 

August  10 

August  25 

Sept  11 

Sept  25 

October  24 

July  27 

August  1 1 

August  28 

Sept  11 

Sept  25 

October  25 

July  28 

August  14 

August  28 

Sept  11 

.^   Sept  26 

October  26 

Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Pubiii  ations  Order  Form 


Lmleti  states  ijoverninei  : 

INFORMATION 


VISA 


Charge  your  order 
It  s  Easy' 
To  fax  vour  orders  (2()2i  512-2250 
Phone  vour  orders  (2()2t  512   ISOd 


me 


copies  of  The  United  States  Govrrnmtnt  \!anual  1999/2000, 


Order  Processing  Code 

*7917 

I I    1  il.!S.  please  send 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  MethiKl  of  Pa>ment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


I I  VISA       LJ  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Thank  you  for 

(Credit  rarrt  cxpiralinn  (Ja(e) 

your  .trder! 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers? 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/99 


/^xZ/'l?    ^^rr^ 


(X^tUv^!AAA^ 'J  P.AAvx=k-<iA^ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

Wmiam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)    $51.00 

1994 

(Book  I) .$56.00 

1994 

(Book  n)    $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)    $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)    $78.00 

1998 

(Book  I) $74.00 


ft 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA 


(Re\'.  4/00) 


The  authentic  text  behind  the  news 

The  Weekh' 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presktential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


r^\ 


»'•* 


Monday.  January  13.  19Q7 
VuluifiM  33 — Number  2 
Page  7-»0 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 

publisher;  jua-terly. 

Published  by  the  Office  of  the 
Federal  Register.  National 
Archives  and  Records 
Administration. 


Superintendent  of  Document^;  Siih«;cription  Order  Forni 


Odw  Pit)ce»«»ig  Cod* 

*  5420 


MS< 


Charge  your  order 

It  s  Easy' 

I  o  (ax  vour  orders  1202)  512-2250 

Phone  vour  orders  i202i  512--lH<Mt 

I — I    1  r.N  please  enter one  year  subscriptions  for  the  Weekh  «  r.niptJaucn  >(  PrtsidenUal  DtKunients  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $15 1.00  First  Class  Mail         fl   $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  n^blar  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Pit-as*   *  hoose  \JtthiKl  o(Pa\meni: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I I  GPO  Deposit  Account         

I I  VISA       I I  MasterCard  Account 


Street  address 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  \iiu  Uir 
your  iirder! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


Authorizing  signature  wo 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

•  any  changes  have  bee-^  rnade  to  the 
Code  o*  Federal  Regui^ations  o'  Ahat 
oocuments  have  been  DjDiisnea  m  the 
•^ederal  Register  without  reading  thie 
F^ederal  Register  every  day''  i'  so,  you 
may  wish  to  subscribe  to  the  LS>\ 
(List  of  CFR  Sections  A  fleeted),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Attectea 

The  LSA  iList  ')f  CFB  Se-t-on^  Af  ecred) 
is  designed  'o  irac  asers  ?«  "it;  C  jde  of 
^ede^ai  Regulations  '....  amenaa'^', 
actions  DijDiisnea  -r  tpe  i^eoerai  Registe'. 
The  LSA  IS  issued  monthly  in  cumulative  form. 
Entnes  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected, 
S31  per  year. 

Federal  Register  Index 

'ne  inaex.  ccvennq  f^^c  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entnes  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references, 
$28  per  year 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtxrs  with  the  date  of  publication 
in  the  Federal  f^egister 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Proc«ssing  Code: 

*  5421 

I I   Y  iLiS,  enter  the  following  indicated  subscriptions  for  one  yean 

LS.4  (List  of  CFR  Sections  Ailttud),  (LCS)  for  $31  per  year. 

Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  Including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?      |      |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


[ J  GPO  Deposit  Account 

r~l  VISA       en  MasterCard  Account 


i-n 


c      in 

1                      .           fCredit  card  expiration  date)                   uj.i.»  j.»jI^-; 

'                                    yuur  urder! 

Authonzing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


'VOO 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

KnoH  when  to  expect  your  rtiicv*al  notice  and  keep  a  goo<l  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AEB    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDQ    SMITH212J 

•  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

To  ordtr  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order    Jjjjh  ^g^ 
Its  Easy'   ^^^^  HI^B 

n   ^KS,  enter  my  subscription(s)  as  follows:  To  fax  ^..u^  orders  .20: ,  512-2250 

Phone  u)ur  itrderv  t.202i  512-lHOO 


Order  Processing  Code 

*  5468 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRIX)),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  ann  t)<nullinii  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
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Multifamily  projects;  prohibited  purchasers  in  foreclosure 
sales,  41537-41539 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41482-41483 
Submission  for  OMB  review;  comment  request,  41483- 
41485 


irr.Tugrat  on  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  41490 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Health  Professions  Educational  Loans  Repayment 
Program,  41478^1480 


Foreign  Assets  Contro'  Otfu-e 
RULES 

Foreign  narcotics  kingpin  sanctions  regulations,  41334- 
41342 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Colorado 
Quantum  Corp.;  data  storage  systems  manufacturing 
facility,  41430-41431 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Monongahela  National  Forest,  WV,  41428-41429 


Interio'  Department 

See  I-ibii  diia  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Inter'^a    Reve^-ue  Service 

RULES 

Income  taxes: 

Grantor;  definition,  41332-41334 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  41523-41524 

Meetings: 
Citizen  Advocacy  Panels — 
Brooklyn  District,  41524 


General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Payment  information;  rewrite  and  clarification  of 

provisions  and  clauses  applicable  to  contract  actions 
under  Javits-Wagner-O'Day  Act,  41378-41380 

Health  and  Human  Services  Department 

>rt- Agvui  \  :.>!   r.  :\;i   >u;-:<ini -■-.  ,:,.;  !  i i sease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Indian  Heeilth  Service 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Qian,  Jin,  41468 

Health  Care  Financing  Administration 

NOTICES 

Meetings: 
Medicare — 
Drugs  and  biologicals  that  cannot  be  self-administered; 
coverage,  41477-41478 


International  T'-aae  Administration 

NOTICES 

Antidiunping: 
Cased  pencils  from — 

China,  41431-41432 
Fresh  garlic  from — 

China,  41432-41433 
Grain-oriented  electrical  steel  from — 

Italy  and  Japan,  41433-41434 
Internal  combustion  forklift  trucks  fi-om — 

Japan.  41434 
Paper  clips  from — 

China,  41434-41435 
Pure  magnesium  from — 

Canada,  41436-41437 
Structural  steel  beams  from — 

South  Korea,  41437-41439 
Uranium  fi"om — 

Russia,  41439-^1441 

Uzbekistan,  41441-41443 
Cheese  quota;  foreign  government  subsidies: 

Quarterly  update,  41443-41444 
Countervailing  duties: 
Pure  magnesium  and  alloy  magnesiima  from — 

Canada.  41444-41445 
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Internationa!  Trade  Con-,rr,,ssion 

NOTICES 

Import  investigations: 
Ammonium  nitrate  from — 
Russia,  41489 
Meetings;  Sunshine  Act,  41489-^1490 

Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

Justice  Programs  Qf^'c? 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Defense  Procurement  Fraud  Debarment  Program  Guide, 

41490-41491 
Federal  Benefits  for  Drug  Offenders  Program  Guide, 

41491 

Labor  Department 

Oct  ov..„ujjaLiuiidl  Safety  and  Heedth  Administration 

See  Veterans  Employment  and  Training,  Office  of  Assistant 

Secretary 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  41491- 
41492 

Land  Management  Bu'ea 

NOTICES 

Closure  ot  public  lands; 

Utah,  41485^1486 
Meetings: 

Great  Basin  Restoration  Initiative,  41486 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  41486-41487 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  5e-vice 

NOTICES 

\5rincy  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  41487- 
41488 

National  Aeronautics  and  Soacp  ii-^ir-isit'atlon 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
AVIR,  LLC,  41509 
Cytec  Industries,  Inc.,  41509 
Vehicle  Enhancement  Systems,  Inc.,  41509 

National  Highway  Traffic  Satef,  AdfT'i^iS'raticn 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp.,  41519-41520 

National  Oceanic  and  Aimospnenc  Admmistrattor 
RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Reporting  and  recordkeeping  requirements;  correction, 
41380 
Caribbean,  Gulf,  and  South  AUantic  fisheries — 
Gulf  of  Mexico  Shrimp,  41380 


PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  State  and  Western  Pacific  fisheries — 

Pacific  Coast  groundfish,  41426-41427 
West  Coast  States  and  Western  Pacific  fisheries — 
Western  Pacific  region  pelagic  species,  41424—41426 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  41445 
Meetings: 

Illegal,  imregulated  and  unreported  fishing;  international 
action  plan,  41445—41446 

New  England  Fishery  Management  Council,  41446 

Science  Advisory  Board,  41446—41447 
Permits: 

Marine  mammals.  41447-41448 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  41509-41510 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  41510 
Committees;  establishment,  renewal,  termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee,  41510- 
41511 
Meetings: 

Mixed  oxide  fuel  fabrication  facility;  licensing  process, 
41511 
Meetings;  Simshine  Act,  41511 

Occupational  Safety  and  Health  Administration 

NOTICES 

Occupation  safety  and  health  of  contractor  employees  at 

DOE  site;  jurisdiction  and  enforcement  responsibilities; 

clarification,  41492-41493 

Office  of  the  Special  Counsel 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  41512- 
41513 

Office  of  United  States  Trade  Representative 

See  Trade  Repi-it::!:-i:.'.  v,  uiii^c  ji  Liiuea  iiates 

Presidential  Documents 

EXECUTIVE  ORDERS 

Presidential  Medal  of  Valor  for  Public  Safety  Officers; 

establishment  (EO  13161),  41543 
PROCLAMATIONS 
Albania  and  Kyrgyzstan;  extending  normal  trade  relations 

status  (Proc.  7326),  41547-^1548 
Taliban;  continuation  of  national  emergency  )Notice  of  Jiuie 

30,  2000),  41549 

Public  Debt  Bureau 

See  Fiscal  i-r .  :_•_ 

Public  Health  Service 

See  Agenc  y  tor  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  41511- 

41512 

Spectai  Counsel  Office 

See  Office  of  the  Special  Counsel 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Drink  and  Be  Merry:  Wine  and  Beer  in  Ancient  Times, 
41513 
Grants  and  cooperative  agreements;  availability,  etc.: 
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Union  Research  and  Training  Program,  41513-41514 
Meetings: 
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Reform  initiatives;  briefing,  41514 

Substance  Abuse  and  Mentai  Health  Se-'vices 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  41480—41482 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 
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Proposed  collection;  comment  request,  41488 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
West  Texas  &  Lubbock  Raikoad  Co.,  Inc.,  41520 

Toxic  Substances  and  Disease  Registry  Agency 

Sep  Aat':-       :    :  Tnxir  Su  •■  Registry 

Trade  Representative  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

2000  Annual  GSP  Country  Eligibility  Practices  Review; 
petitions  submission  deadline,  41514—41515 
World  Trade  Organization: 

Korea:  import  of  line  Dine:  safeguards,  41515—41516 

Transportation  Department 
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41516 
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See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 
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SecretB'-y 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272.  273  and  274 
[Amdt.  No   378; 
RIN  0584-AC61 

Food  Stamp  Program:  Electronic 
Benefit  Transfer  Benefit  Adjustments 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  action  provides  final 
rulemaking  for  an  interim  rule 
published  on  September  9,  1999.  The 
final  rule  revises  Food  Stamp  Program 
regulations  pertaining  to  a  State 
agency's  ability  to  make  an  adjustment 
to  a  household's  account  in  an 
Electronic  Benefit  Transfer  system.  It 
enables  State  agencies  to  make 
adjustments  to  correct  system  errors 
without  sending  households  advance 
notice  of  the  action  but  does  require  that 
households  be  notified  of  any  such 
actions.  The  rule  also  defines  the 
timeframes  and  other  requirements  for 
the  adjustments.  The  final  rule 
incorporates  several  changes  in 
response  to  a  number  of  comments  the 
Department  received  on  the  interim 
rule. 

As  a  separate  action,  this  regulation 
also  adopts  as  final  the  requirements  for 
re-presentation  in  the  interim  rule.  State 
agencies  may  use  re-presentation  to 
recover  funds  when  the  host  computer 
is  inaccessible  and  there  are  insufficient 
funds  to  cover  a  manual  transaction. 
DATES:  This  final  rule  is  effective  August 
4,  2000.  State  agencies  may  begin 
implementing  the  rule  August  4,  2000 
hut  no  lat^r  than  lanuarv  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  N.  Cohen,  Chief,  Electronic 
Benefit  Transfer  Branch,  Benefit 
Redemption  Division,  Food  and 


Nutrition  Service,  USDA,  room  718, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  or  telephone  (703)  305- 
2517. 

SUPPLEMENTARY  INFORMATION: 

Lxecutive  Order  12866 

This  final  rule  has  been  determined  to 
be  non-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

['ublic  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule.  Section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local  and  tribal  govenmients  or 
the  private  sector  of  $100  miUion  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115),  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 


U.S.C.  601-612).  Samuel  Chambers,  Jr.. 
Administrator,  Food  and  Nutrition 
Service,  has  certified  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Food  stamp  authorized  retailers 
will  be  affected  minimally.  State  and 
local  welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

ExecutiTe  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the  "Dates" 
paragraph  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
Food  Stamp  Program,  the  administrative 
procedures  are  as  follows:  (1)  For 
Program  benefit  recipients — State 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(1)  and  7 
CFR  273.15:  (2)  for  State  agencies- 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  276.7  for  rules  related  to  non- 
quality  control  (QC)  liabilities  or  7  CFR 
Part  283  for  rules  related  to  QC 
liabilities;  and  (3)  for  Program  retailers 
and  wholesalers — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  278.8. 

Background 

In  a  State  where  food  stamp  benefits 
are  issued  using  an  Electronic  Benefit 
Transfer  System  (EBT),  Food  Stamp 
Program  (FSP)  participants  purchase 
food  by  swiping  their  EBT  card  through 
a  point-of-sale  (POS)  machine  at  an 
authorized  retailer.  In  the  transaction, 
benefits  move  from  the  participants' 
accounts  to  the  retailers'  bank  accounts. 
During  normal  EBT  transaction 
processing,  settlement  of  the  transaction 
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is  completed  when  the  transaction 
acquirer,  typically  a  retail  food  store, 
has  been  properly  credited  for  an 
amount  equal  to  the  amount  debited 
from  the  household's  benefit  allotment. 
System  malfunctions  can  cause  an 
interruption  to  this  process,  resulting  in 
a  settlement  condition  that  does  not 
reflect  the  original  transaction.  Proposed 
regulations  were  published  in  the 
Federal  Register  on  May  19,  1998  at  63 
FR  27511  to  change  the  way  in  which 
certain  EBT  error  conditions  are 
handled.  Because  of  the  complex  nature 
of  this  issue  and  the  substantive 
comments  received  to  the  proposed 
rule,  the  Department  published  an 
interim  rule  rather  than  a  final  rule  in 
order  to  obtain  further  comments.  The 
interim  rule,  published  in  the  Federal 
Register  September  9,  1999  at  64  FR 
48933.  implemented  the  proposed  rule 
with  some  substantive  changes  as  a 
result  of  comments  received  on  the 
proposed  rule. 

Tne  interim  rule  requires  State 
agencies  to  make  adjustments  to  correct 
out-of-balance  settlement  conditions 
that  do  not  reflect  original  EBT 
transactions  as  a  result  of  system 
malfunctions.  In  cases  where  a  store  is 
not  credited  for  the  full  transaction 
amount,  the  interim  rule  requires  State 
agencies  to  make  an  adjustment  by 
debiting  the  client  household's  account, 
provided  a  concurrent  notice  is  sent  to 
the  household.  The  interim  rule  also 
requires  State  agencies  to  debit  a 
household's  future  month's  benefits  to 
complete  an  adjustment. 

Apart  and  separate  from  system  error 
adjustments,  changes  were  also 
implemented  for  handling  re- 
presentations when  the  system  host 
computer  cannot  be  accessed  and  there 
are  insufficient  funds  in  the  household's 
accoimt  to  cover  a  manual  transaction. 
Readers  should  refer  to  the  proposed 
and  interim  regulations  for  a  more 
complete  understanding  of  this  final 
action. 

This  final  rule  reflects  further 
revisions  to  the  regulations,  taking  into 
consideration  all  comments  received  on 
the  interim  rule.  Comments  on  the 
interim  rule  were  solicited  through 
November  8,  1999.  Seventeen  comment 
letters  were  received  in  response. 
Individual  comments  were  received 
fi-om  twelve  State  agencies.  Of  the 
remaining  letters,  2  were  from  EBT 
processors,  1  was  from  a  retailer 
association,  1  was  from  an  alliance  of 
States,  networks,  financial  institutions 
and  retailers,  and  1  was  from  a  credit 
card  company. 

In  general,  the  commenters  supported 
the  Department's  efforts  to  streamline 
the  adjustment  process  for  certain  types 


of  system  errors.  However,  the 
commenters  still  believe  that  the 
Department  did  not  go  far  enough  in 
doing  so  and  that  the  EBT  adjustment 
policy  should  be  further  simplified  to 
more  closely  mirror  procedures  used  to 
correct  system  errors  in  the  commercial 
environment.  The  major  comments  are 
discussed  below. 

General 

There  is  a  significant  difference 
between  adjustments  in  an  EBT 
environment  and  adjustments  in  a 
commercial  environment.  Processors 
treat  commercial  adjustments  as  routine 
corrections  which  do  not  require  special 
notification  to  customers.  However, 
commercial  debit  card  customers  do 
have  protections  found  in  Regulation  E 
at  12  CFR  part  205  (hereinafter  "Reg. 
E"),  that  food  stamp  clients  do  not  have. 
One  important  protection  is  the 
requirement  that  commercial  debit  card 
users  receive  monthly  statements 
summarizing  their  account  activities. 
The  monthly  statement  provides  the 
accoimt  holder  notification  after  the  fact 
that  an  adjustment  was  processed  to  the 
account.  However,  food  stemip  EBT 
users  were  explicitly  exempted  from 
Reg.  E  with  the  enactment  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Pub.  L.  104-193  (PRWORA). 

Requirements  set  forth  in  the  Food 
Stamp  Act  of  1977,  as  amended,  7 
U.S.C.  2019(e)(10),  (FSA),  and  in  the 
FSP  regulations,  require  client 
notifications  and  rights  to  appeal  when 
negative  actions  are  taken.  Because 
debit  adjustments  against  a  food  stamp 
client's  EBT  account  can  be  viewed  as 
a  type  of  adverse  action,  the  same  notice 
and  appeal  rights  must  be  applied  in 
these  circumstances.  The  State  agencies 
and  other  stakeholders  continue  to  raise 
this  as  a  primary  concern  due  to  the 
potential  costs  associated  with 
notification  and  the  fair  hearing  process. 
However,  because  of  the  statutory  and 
regulatory  provisions  set  up  to  protect 
food  stamp  households  in  situations  of 
adverse  action,  and  the  gap  left  without 
the  customer  protections  from  Reg.  E, 
these  requirements  remain  unchanged 
in  the  final  regulation. 

Several  commenters  expressed 
concern  that  there  needs  to  be  sufficient 
training  for  retailers  and  third  party 
processors  on  how  the  adjustment  rule 
will  be  implemented,  especially  those 
aspects  of  the  rule  dealing  with 
liabilities  and  timeframes.  Although  not 
addressed  in  the  regulation,  the 
Department  will  work  with  State 
agencies  to  ensure  that  the  appropriate 
level  of  information  is  made  available  to 
retailers  and  third  party  processors.  We 


will  also  work  with  State  agencies  to 
determine  how  best  to  disseminate  that 
information. 

Definitions 

The  interim  rule  defined  business 
days  as  Automated  Clearing  House 
(ACH)  days.  Two  commenters  requested 
that  instead  of  ACH  days,  we  define 
business  days  as  calendar  days  other 
than  Saturdays,  Sundays  or  Federal 
holidavs.  We  have  made  this  change  at 
7  CFR  274.12  (f)(4)(ii)(A)  to  make  the 
rule  language  more  universal.  Another 
commenter  requested  that  we  clarify  all 
references  to  "days"  as  either 
"calendar"  or  "business"  days.  Where 
appropriate,  we  have  done  so 
throughout  the  final  rule. 

Future  Month's  Benefits 

The  interim  rule  requires  a  debit 
adjustment  from  a  recipient's  account  to 
be  made  from  a  future  month's  benefit, 
i.e.,  benefits  that  are  not  in  the  account 
at  the  time  the  initial  adjustment  is 
attempted,  but  are  issued  in  subsequent 
months.  This  would  apply  in  situations 
where  either:  (1)  No  benefits  are 
available  in  the  client  account  when  the 
adjustment  is  attempted,  or  (2)  only  a 
portion  of  the  benefits  required  for  the 
full  adjustment  is  available  at  the  time 
the  adjustment  is  attempted. 

Two  commenters  provided  general 
support  of  collection  against  futxire 
month's  benefits.  One  commenter, 
however,  asked  for  clarification  on  what 
was  meant  in  the  interim  nde  by 
requiring  State  agencies  to  collect  from 
future  months  in  which  there  has  been 
a  break  in  benefits.  In  the  interim  rule, 
State  agencies  are  required  to  complete 
an  outstanding  adjustment  that  exists 
for  a  household  that  comes  back  on  to 
the  FSP  after  being  off  the  Program  for 
a  period  of  time.  This  would  require 
debiting  the  household's  account  in  a 
month  other  than  when  the  error 
occurred,  i.e.,  use  their  future  month's 
benefits. 

Two  commenters  suggested  limiting 
the  number  of  months  processors  must 
attempt  adjustments  against  a  client's 
account,  e.g.,  1  future  month,  before  the 
adjustment  debt  is  canceled.  Limiting 
the  number  of  months  an  adjustment 
must  be  carried  over  until  it  is  satisfied 
reduces  the  length  of  time  State  agencies 
and  processors  must  track  and  account 
for  an  adjustment.  Consequently,  State 
agencies  will  also  be  relieved  of  tracking 
adjustments  that  cannot  be  collected 
from  a  household  that  leaves  the  FSP, 
regardless  of  whether  that  household 
returns  to  the  FSP  at  a  future  date. 

The  Department  is  convinced  that 
limiting  the  length  of  time  the  State 
agency  may  attempt  an  adjustment  to 
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one  future  month  greatly  reduces  costs 
and  makes  this  operation  much  more 
manageable.  The  Department  is  further 
convinced  that  this  change  will  not 
significantly  impact  the  number  of 
adjustments  that  can  be  completed  for 
the  full  amount.  This  is  consistent  with 
data  that  shows  the  average  EBT 
transaction  amount  is  $20,  and 
therefore,  most  adjustments  will  be  fully 
satisfied  after  going  against  no  more 
than  one  future  month's  issuance.  The 
final  rule  reflects  this  change. 

At  7  CFR  274.12(f)(4)(ii),  the  interim 
rule  states  that,  by  definition,  the 
amount  of  an  adjustment  cannot  differ 
from  the  value  of  the  original 
transaction.  In  response  to  three 
conunenters,  we  are  removing  this 
language  from  the  rule  because  it  does 
not  account  for  the  possibility  of  partial 
adjustments  in  the  current  month,  and 
again  in  future  months.  This  language 
becomes  more  problematic  now  that  we 
are  limiting  the  State  agencies'  access  to 
one  future  month's  benefits  to  make  an 
adjustment,  hi  some  cases,  it  is  possible 
that  the  State  agency  will  not  be  able  to 
collect  anything  from  a  household,  or 
only  a  portion  of  a  total  adjustment 
because  the  household  has  left  the  FSP, 
or  they  have  a  minimal  benefit  issuance 
that  will  not  cover  the  full  adjustment 
in  the  next  month. 

However,  the  Department  is  clarifying 
that  we  are  not  requiring  State  agencies 
to  settle  partial  adjustments  to  retailer 
accounts.  We  have  been  informed  that 
many  acquirers'  systems  cannot  accept 
partial  adjustment  amounts  that  do  not 
match  the  original  error  transaction  and 
prefer  receiving  no  credit  rather  than  a 
partial  credit.  In  cases  where  the  State 
agency  chooses  not  to  settle  a  partial 
adjustment  to  the  acquirer,  the 
adjustment  amount  must  be  returned  to 
the  household  account. 

Another  commenter  raised  the 
concern  that  making  a  partial 
adjustment  in  the  current  month,  then 
another  partial  adjustment  in  the  next 
month  IS  problematic.  This  is  another 
example  where  tracking  and  settling  the 
adjustment  becomes  complicated  by  the 
likelihood  of  multiple  transactions  to 
complete  a  full  adjustment.  The 
suggested  solution  from  the  commenter 
was  to  place  a  hold  on  a  partial 
ad>ustment  available  in  the  current 
month,  then  move  the  funds  at  one  time, 
as  a  single  adjustment,  after  the  next 
month's  benefits  are  issued.  This 
reduces  the  number  of  transactions 
required  to  make  an  adjustment  when 
going  against  a  future  month's  benefits. 
We  can  see  the  merit  in  this  approach 
and  will  allow  State  agencies  to  handle 
the  process  in  this  way,  so  long  as  the 
notification  to  households:  (1)  Is  sent  at 


the  time  the  initial  hold  is  placed  on  the 
current  month's  remaining  available 
funds,  if  any;  (2)  clearly  states  the  full 
adjustment  amount;  and  (3)  advises  the 
household  that  any  amount  still  owing 
is  subject  to  collection  from  the 
household's  next  future  month's 
benefits.  To  reduce  the  possibility  of 
creating  a  hardship  on  the  household, 
the  processor  must  place  a  hold  on 
whatever  portion  of  the  adjustment  is 
available  in  the  current  month  rather 
than  wait  to  debit  the  entire  adjustment 
amount  from  the  household's  next 
month's  issuance. 

Two  commenters  suggested  dropping 
the  language  at  7  CFR  274.12(f)(4)(ii), 
which  provides  that  "[a]  State  agency 
shall  make  adjustments  to  an  account 
after  the  availability  date  *  *  *," 
because  it  implies  that  adjustments  can 
never  be  made  before  the  availability 
date.  We  have  re-worded  this  paragraph 
to  clarify  that  State  agencies  must  make 
adjustments  to  correct  system  errors  and 
that  those  adjustments  may  be  made 
after  the  availability  date.  This 
distinguishes  system  error  adjustments 
from  other  types  of  adjustments  to  client 
EBT  accounts  which  may  not  be  made 
after  the  benefit  availabiUty  date. 

The  Department  will  require  State 
agencies  to  amend  training  materials  to 
disclose  information  to  households 
about  adjustments,  including  the 
possibility  that  an  adjustment  can  be 
made  against  a  future  month's  benefit. 
Training  materials  must  also  inform 
households  of  their  right  to  a  fair 
hearing  if  they  do  not  feel  that  the 
adjustment  is  warranted  and  their  right 
to  receive  a  credit  for  the  adjustment 
amount  pending  a  fair  hearing  decision. 
Although  one  commenter  questioned 
the  sense  of  allowing  State  agencies  a 
grace  period  to  make  changes  to  training 
materials,  we  have  not  changed  the  rule. 
State  agencies  may  grandfather 
disclosure  information  on  adjustments 
into  their  training  materials  if  they  have 
EBT  systems  that  have  been  operational 
for  one  year  from  the  date  of  this 
publication.  However,  as  we  discuss 
below,  whenever  a  household's  account 
is  debited  to  make  an  adjustment,  the 
State  agency  must  provide  the 
household  concurrent  notification  of 
their  rights  to  appeal  and  to  provisional 
credits,  including  the  possibility  of 
adjustment  from  the  next  month's 
benefits. 

Notice  and  Fair  Hearing  Requirement 

When  an  adjustment  wrill  adversely 
affect  the  household,  the  interim  rule 
requires  State  agencies  to  send  a 
concurrent  notice  at  the  time  the  action 
is  taken  rather  than  an  advance  notice 
which  must  be  sent  10  days  before  an 


action  is  taken.  The  concurrent  notice 
gives  households  the  right  to  a  fair 
hearing  and  the  right  to  be  credited  for 
the  adjustment  amount  pending  the 
outcome  of  the  fair  hearing.  The 
majority  of  comments  received  on  this 
subject  continue  to  disagree  with  the 
notice  requirement.  However,  as 
mentioned  above,  such  notification  is 
mandated  by  the  FSA.  Thus,  the  final 
rule  remains  unchanged  in  requiring 
concurrent  notice  to  households.  These 
notices  must  contain  the  level  of  detail 
described  in  current  regulations  at  7 
CFR  273.13,  i<e.,  State  agencies  are 
required  to  include  information  about 
the  circumstances  which  resulted  in  the 
adverse  action.  State  agencies  are 
encouraged  to  include  as  much  detail 
about  the  transaction — date,  time  and 
location — as  possible,  since  such 
information  could  reduce  calls  to  the 
help  desk  as  well  as  requests  for  fair 
hearings  and  provisional  credits. 

Several  commenters  relayed  concern 
that  only  one  notice  be  required,  even 
when  partial  adjustments  are  necessary 
from  future  months  to  recoup  the  full 
adjustment  amount.  It  is  the  intent  of 
this  rule  that  only  one  notice  be  sent  to 
a  household  informing  it  of  the  error 
and  disclosing  the  full  adjustment 
cimount.  The  State  agency  must  send  the 
notice  concurrent  to  taking  initial  action 
on  the  adjustment.  Subsequent 
transactions  to  move  the  funds  or 
otherwise  complete  the  adjustment  dq 
not  require  additional  household 
notification.  It  should  be  noted  that  all 
actions  taken  to  reduce  the  household's 
allotment  are  subject  to  notice, 
including  the  correction  of  an  erroneous 
adjustment  that  first  went  in  the 
household's  favor.  No  notice  is 
necessary  if  an  adjustment  is  a  credit  to 
the  household  account. 

The  household  has  90  days  from  the 
date  of  the  notice  to  request  a  fair 
hearing.  However,  if  the  request  is 
received  within  10  days  from  the  date 
of  the  notice,  the  household  must  be 
granted  a  provisional  credit  pending  the 
fair  hearing  decision.  Three  commenters 
believe  that  merchants  and/or 
processors  need  to  have  input  into  the 
fair  hearing  process.  There  is  no 
prohibition  against  parties  other  than 
the  State  agency  and  the  FSP 
households  having  input  into  the  fair 
hearing  process.  We  encourage  State 
agencies  to  ensure  that  all  parties 
involved  in  resolving  an  error  have 
access  to  the  fair  hearing  process. 

Provisional  Credits 

Several  conmients  were  received 
relating  to  provisional  credits  pending 
fair  hearing  determination.  There 
continues  to  be  considerable  confusion 
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about  how  to  handle  provisional  credits, 
specifically  how  to  handle  claims  of 
system  errors  and  how  provisional 
credits  should  be  funded.  Commenters 
also  continue  to  have  questions 
regarding  liabilities  for  provisional 
credits  in  various  circumstances. 

First,  the  Department  is  clarifying  that 
provisional  credits  are  not  required  for 
denied  system  error  claims  initiated  by 
client  households.  For  example,  a 
household  claims  that  they  are  missing 
benefits  fi'om  the  EBT  account  as  a 
result  of  a  retailer's  system  problem,  but 
the  alleged  system  error  cannot  be 
substantiated  with  settlement  data.  In 
this  case,  the  State  agency  may  deny  the 
adjustment.  However,  in  so  doing,  they 
must  also  inform  the  household  of  their 
right  to  a  fair  hearing.  In  such  a  case,  if 
the  household  does  request  a  fair 
hearing,  the  State  agency  is  not  required 
to  make  a  provisional  credit  to  the 
household  pending  the  fair  hearing 
decision. 

Several  commenters  were  also 
concerned  with  the  complexity  of  the 
provisional  credit  process  when  a 
retailer  requests  em  adjustment.  The 
interim  rule  states  that,  when  a  client 
responds  to  a  retailer-initiated 
adjustment  by  requesting  a  fair  hearing 
and  provisional  credit,  the  State  agency 
must  notify  the  processor  to  initiate 
another  adjustment  to  credit  the 
recipient's  account — presumably 
coming  out  of  the  retailer's  account. 
This  scenario  becomes  even  further 
complicated  in  cases  where  the  client's 
fair  hearing  is  not  upheld.  At  such  time, 
the  amount  of  the  provisional  credit 
must  be  debited  from  the  client  account 
and  credited  back  to  the  retailer. 

Many  commenters  expressed 
concerns  about  the  problems  associated 
with  State  agencies  and  their  processors 
having  to  track  adjustments  back  and 
forth  between  the  retailer  and 
household  accounts  pending  a  fair 
hearing  decision.  There  was  also 
concern  expressed  about  the  likelihood 
that  a  household  may  spend  the 
provisional  credit  and  leave  the  FSP 
before  it  could  be  determined  that  the 
adjustment  was  in  error.  To  simplify  the 
process  and  reduce  the  risk  involved  in 
instances  of  retailer-initiated 
adjustments,  the  Department  will 
require  State  agencies  to  have  their 
processors  place  a  hold  on  the 
adjustment  amount  in  the  client  account 
pending  a  timely  request  for  a 
provisional  credit. 

If  the  household  does  not  request  a 
provisional  credit  within  the  10-day 
timeframe  allotted  for  doing  so,  the  hold 
on  the  funds  in  the  client  account  is 
released  and  the  adjustment  is  made 
into  the  retailer's  account.  As  discussed 


above,  if  there  are  insufficient  funds  to 
cover  the  full  adjustment  amoimt,  the 
State  agency  may  choose  to  maintain  the 
hold  until  the  next  month's  benefits  are 
issued  and  settle  the  full  adjustment 
amount.  If  the  household  does  request 
the  provisional  credit,  the  hold  is 
released  and  the  funds  remain  in  the 
client's  account.  Should  the  fair  hearing 
decision  go  against  the  client,  the 
adjustment  amount  will  then  be 
credited  to  the  retailer's  account. 

Foiu  commenters  felt  that  it  was 
unfair  to  make  retailers  liable  for 
provisional  credits.  Three  commenters 
asked  that  we  specify  where  provisional 
credits  are  to  come  from.  Three  other 
commenters  suggested  that  government 
sources  rather  than  private  sources  fund 
provisional  credits.  We  are  not  changing 
the  source  of  provisional  credits  in  the 
final  rule.  However,  we  believe  that,  by 
not  requiring  provisional  credits  in 
instances  of  denied  client-initiated 
adjustments,  and  by  requiring  State 
agencies  to  put  a  hold  on  an  adjustment 
imtil  after  the  time  when  a  household 
can  request  a  provisional  credit,  we 
have  simplified  the  adjustment  process 
and  reduced  the  retailers'  liability  for 
unwarranted  provisional  credits. 

Four  commenters  supported  the 
Department  taking  on  the  liability  of 
funding  credit  adjustments  to  clients 
when  the  responsible  retailers  have  left 
the  FSP  or  otherwise  refuse  to  fund  a 
legitimate  adjustment.  The  Department 
has  determined  that  because  these 
adjustments  result  from  the  State 
agency's  system  errors,  the  State  is 
ultimately  responsible  for  making  the 
client  whole  in  these  instances.  The 
number  of  these  situations  that  are 
likely  to  occur  are  quite  small  given  that 
adjustments  occur  infrequently  and  the 
majority  of  food  stamp  transactions  take 
place  in  stores  with  historically  low 
timiover  in  the  FSP.  Moreover, 
adjustment  amounts  as  reported  by 
retailers  and  processors  are  small.  If  a 
client  household  leaves  the  FSP  before 
a  credit  adjustment  has  been  completed 
for  a  retailer,  the  adjustment  is 
discontinued.  As  was  stated  in  the 
interim  rule,  collections  made  fi-om 
clients  that  are  not  credited  to  retailers 
because  they  have  left  the  FSP  must  be 
retiuned  to  the  Department. 

Timeframes 

The  interim  rule  distinguishes 
between  adjustments  generated  by 
retailers  and  recipients.  It  allows  the 
State  agency  10  days  from  the  date  of 
the  error  transaction  to  complete  an 
adjustment  requested  by  a  retailer  and  5 
days  fi-om  the  date  a  client  household 
notifies  the  State  agency  or  help  desk  to 
complete  a  client-initiated  adjustment. 


Three  commenters  felt  the  timefi-ames  to 
complete  adjustments  were  too  short; 
three  others  specified  that  the  5-day 
timeframe  to  complete  a  client-initiated 
adjustment  was  too  short,  given  the 
actions  that  must  take  place  and  the 
number  of  participants  inherent  in  the 
adjustment  process.  The  processes 
described  by  the  commenters  include 
compilation  of  documentation,  research, 
exchange  of  information,  and  making 
the  adjustment.  The  suggestion  was  to 
extend  the  timeframe  for  client  initiated 
adjustments  from  5  days  to  10  or  15 
days. 

We  believe  that  most  client-initiated 
adjustments  will  result  in  funds  owed  to 
the  household.  In  these  scenarios, 
recipients  have  suffered  a  loss  through 
no  fault  of  their  own,  ostensibly  through 
a  verifiable  system  error.  However,  we 
have  been  convinced  that  5  days  is  not 
enough  time  to  complete  an 
investigation  of  a  client-initiated 
adjustment  request.  Therefore,  the 
Department  is  extending  the  timeframe 
for  client-initiated  adjustments  from  5 
days  to  10  days,  in  order  to  provide 
sufficient  time  for  the  State  agencies  and 
the  processors  to  complete  error 
verification  research  and  handle  the 
adjustment  properly.  This  timeframe 
also  applies  to  circumstances  where  the 
State  agency  or  other  entity  besides  the 
household  discovers  an  error  which 
must  be  corrected  by  crediting  the 
household's  account.  Such  a  correction 
must  occur  within  10  days  from  the 
time  the  error  is  discovered. 

The  Department  does  not  believe  that 
a  case  has  been  made  to  justify  allowing 
additional  time  after  the  10-day 
deadline  to  complete  retailer-initiated 
adjustments.  In  response  to  three 
comments,  we  are  clarifying  the  use  of 
the  word  "completed"  in  the  context  of 
retailer-initiated  adjustments  to  mean 
that  the  initial  adjustment  transaction, 
which  will  be  a  hold  placed  on  the 
funds  available  in  the  client  account, 
must  be  attempted  as  soon  as  possible 
within  10  days  of  the  error  tremsaction, 
and  a  concurrent  notification  must  be 
sent  to  the  household.  The  funds  will 
not  move  until  after  the  time  has  passed 
for  a  household  to  request  a  provisional 
credit.  We  understand  that,  in  some 
cases,  all  or  some  portion  of  the  full 
adjustment  will  have  to  be  made  from 
the  next  month's  allotment.  However, 
the  household  must  be  notified 
concurrent  with  the  initial  adjustment 
action.  The  State  agency  may  not  take 
action  on  any  adjustment  to  debit  a 
household's  account  if  more  than  10 
days  have  passed  since  the  error 
transaction  occurred,  except  in  cases 
when  the  action  is  initiated  within  the 
10-day  timeframe  but  the  funds  are  not 
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available  in  the  current  month  and  must 
be  taken  from  the  next  month's  benefit 
issuance. 

Another  comment  was  raised 
regarding  the  180  days  a  client 
household  has  to  notify  the  State  agency 
of  a  system  error  and  request  an 
adjustment.  Indications  are  that  client 
households  do  not  request  adjustments 
this  far  from  the  date  an  alleged  error 
occurred,  primarily  because  EBT 
households  do  not  receive  account 
statements,  and  therefore,  keep  track  of 
their  account  balances  with  their  POS 
receipts.  As  such,  it  is  more  likely  that 
they  will  discover  the  error  soon  after 
the  transaction  takes  place. 

Furthermore,  memy  State  agencies 
only  keep  transaction  data  on-line  at  the 
host  computer  for  90  days.  To  research 
an  alleged  error  once  the  data  has  been 
moved  off-line  greatly  increases  the 
potential  cost  and  administrative 
burden  of  the  adjustment  process.  The 
Department  is  convinced  that  the  180- 
day  timeframe  is  longer  than  necessary 
for  households  to  request  an  adjustment 
and  has  reduced  the  timeframe  to  90 
days. 

One  commenter  requested  that  the 
Department  put  specific  deadlines  on 
each  participant  in  the  adjustment,  e.g., 
the  retailer  has  a  certain  number  of  days 
to  request  the  adjustment,  then  the 
processors  have  another  specified 
timeframe  to  complete  the  process,  and 
so  on.  The  Department  believes  that 
such  an  approach  would  be  difficult  to 
track  and  administratively  burdensome. 
We  realize,  however,  that  each  of  these 
participants  has  a  responsibility  to  the 
others  to  handle  their  portion 
expeditiously  if  timeframes  are  to  be 
met.  We  would  recommend  and  expect 
that  this  level  of  detail  be  addressed  in 
retailer  and  third  party  agreements. 

One  commenter  wanted  clarification 
on  the  ramifications  of  not  meeting 
timeframes  or  otherwise  complying  with 
this  rule.  This  rule  vfill  not  impose 
specific  penalties  for  non-compliance. 
As  with  other  regidatory  requirements, 
however.  State  agencies  are  requfred  to 
ensure  the  processor's  compliance  and 
failiue  to  do  so  may  result  in 
administrative  sanctions  by  the 
Department  against  the  State  agency. 

Re-presentations 

The  Department  received  three 
comments  relaying  confusion  about  how 
re-presentation  fits  into  the  adjustment 
process.  In  fact,  re-presentation 
regulations  are  separate  and  apart  from 
adjustment  rules,  because  State  agencies 
now  have  access  to  a  household's  future 
month's  benefit  issuance  to  make  an 
adjustment.  The  only  time  a  State 
agency  would  need  to  consider  re- 


presentation is  in  the  event  of 
insufiicient  funds  to  cover  a  manual 
transaction  when  the  system  host 
computer  is  down.  Any  references  to  re- 
presentation are  used  in  the  context  of 
7  CFR  274.12(e).  There  are  no  changes 
regarding  re-presentations  in  the  final 
rule  from  what  was  published  in  the 
interim  rule. 

Implementation 

This  final  rule  is  effective  August  4, 
2000.  State  agencies  may  begin 
implementing  the  rule  August  4,  2000 
but  no  later  than  January  2,  2001.  State 
agencies  that  have  already  implemented 
EBT  shall  have  one  year  in  which  to 
grandfather  adjustment  disclosure  into 
their  training  materials  according  to  7 
CFR  274.12(f)(10)(viii). 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  Rights,  Food  Stamps, 
Grant  Programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures,  Aliens,  Claims,  Food 
stamps.  Grant  programs — social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements,  Social 
security.  Students. 

7  CFR  Part  274 

Administrative  procedvues  and 
practices.  Food  Stamps,  Grant  programs- 
social  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  7  CFR  Parts  272,  273  and  274, 
which  was  published  at  64  FR  48933  on 
September  9,  1999,  is  adopted  as  a  final 
rule  with  the  following  changes: 

1.  The  authority  citation  for  7  CFR 
Parts  272.  273  and  274  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  2011-3036. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  paragraph  (g)(154)  is 
revised  to  read  as  follows 

§272.1     General  terms  ana  conations. 

***** 

(g)  Implementation.  *  *  * 
(154)  Amendment  No.  386.  The 
provisions  of  Amendment  No. 386  are 
effective  August  4,  2000.  State  agencies 
may  begin  implementing  the  rule 
August  4,  2000  but  not  later  than 
January  2,  2001.  State  agencies  that  have 
already  implemented  EBT  shall  have 
one  year  in  which  to  grandfather 
adjustment  disclosure  into  their  training 


materials  according  to  7  CFR 
274.12(f)(10)(viii). 

PART  27»— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.13,  paragraph  (a)(3)(vii)  is 
redesignated  as  (a)(4)  and  is  revised  to 
read  as  follows: 

§  273.1 3    Notice  of  adverse  action. 

(a)  *   *  *  (4)  The  State  agency  shall 
notify  a  household  that  its  benefits  will 
be  reduced  if  an  EBT  system-error  has 
occiured  during  the  redemption  process 
resulting  in  an  out-of-balance  settlement 
condition.  This  notification  shall  be 
made  no  later  than  the  date  the  action 
is  initiated  against  the  household 
account.  The  State  agency  shall  adjust 
the  benefit  in  accordance  with  §  274.12 
of  this  chapter. 
***** 

4.  In  §273.15,  the  fifth  and  sixth 
sentences  of  paragraph  (k)(l)  are  revised 
to  read  as  follows: 

§273.15    Fair  hearings. 

***** 

(k)  Continuation  of  benefits. 

(1)  *  *  *  In  the  case  of  an  EBT 
adjustment,  as  defined  in 
§  274.12(f)(4)(ii)  of  this  chapter,  once  an 
adverse  action  is  upheld,  the  State 
agency  shall  immediately  debit  the 
household's  accoimt  for  the  total 
amount  stated  in  its  original  notice.  If 
there  are  no  benefits  or  insufficient 
benefits  remaining  in  the  household's 
account  at  the  time  the  State  agency 
action  is  upheld,  the  State  agency  may 
only  make  the  adjustment  from  the  next 
month's  benefits,  regardless  of  whether 
this  satisfies  the  full  adjustment 
amount.  *  *  * 


COUPONS 
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5.  hi  §  274.12.  paragraphs  (f)(4)  and 
(f)(10)(viii)  are  revised  to  read  as 
follows: 

§274.12    Electronic  Benefit  Transfer 
issuance  system  approval  standards. 

***** 

(f)  Household  Participation  *   *  * 
(4)  Issuance  of  Benefits.  State  agencies 
shall  establish  an  availability  date  for 
household  access  to  their  benefits  and 
inform  households  of  this  date. 

(i)  The  State  agency  may  make 
adjustments  to  benefits  posted  to 
household  accounts  after  the  posting 
process  is  complete  but  prior  to  the 
availability  date  for  household  access  in 
the  event  benefits  are  erroneously 
posted. 
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(ii)  A  State  agency  shall  make 
adjustments  to  an  account  to  correct  an 
auditable,  out-of-balance  settlement 
condition  that  occurs  during  the 
redemption  process  as  a  result  of  a 
system  error.  A  system  error  is  defined 
as  an  error  resulting  from  a  malfunction 
at  any  point  in  the  redemption  process: 
from  the  system  host  computer,  to  the 
switch,  to  the  third  party  processors,  to 
a  store's  host  computer  or  point  of  sale 
(POS)  device.  These  adjustments  may 
occur  after  the  availability  date  and  may 
result  in  either  a  debit  or  credit  to  the 
household. 

(A)  Client-initiated  adjustments.  The 
State  agency  must  act  on  all  requests  for 
adjustments  made  by  client  households 
within  90  calendar  days  of  the  error 
transaction.  The  State  agency  has  10 
business  days  from  the  date  the 
household  notifies  it  of  the  error  to 
investigate  and  reach  a  decision  on  an 
adjustment  and  move  funds  into  the 
client  account.  This  timeframe  also 
applies  if  the  State  agency  or  entity 
other  than  the  household  discovers  a 
system  error  that  requires  a  credit 
adjustment  to  the  household.  Business 
days  are  defined  as  Ccdendar  days  other 
than  Satiu-days,  Simdays,  and  Federal 
holidays. 

(B)  Retailer-initiated  adjustments.  The 
State  agency  must  act  upon  all 
adjustments  to  debit  a  household's 
account  no  later  than  10  business  days 
from  the  date  the  error  occurred,  by 
placing  a  hold  on  the  adjustment 
balance  in  the  household's  account.  If 
there  are  insufficient  benefits  to  cover 
the  entire  adjustment,  a  hold  shadl  be 
placed  on  any  remaining  balance  that 
exists,  with  the  difference  being  subject 
to  availability  only  in  the  next  future 
month.  The  household  shall  be  given,  at 
a  minimum,  adequate  notice  in 
accordance  with  §  273.13  of  this 
chapter.  The  notice  must  be  sent  at  the 
time  the  initial  hold  is  attempted  on  the 
household's  current  month's  remaining 
balance,  clearly  state  the  full  adjustment 
amount,  and  advise  the  household  that 
any  amount  still  owing  is  subject  to 
collection  from  the  household's  next 
future  month's  benefits. 

(1)  The  household  shall  have  90  days 
from  the  date  of  the  notice  to  request  a 
fair  hearing. 

[2]  Should  the  household  dispute  the 
adjustment  and  request  a  hearing  within 
10  days  of  the  notice,  a  provisional 
credit  must  be  made  to  the  household's 
account  by  releasing  the  hold  on  the 
adjustment  balance  within  48  hours  of 
the  request  by  the  household,  pending 
resolution  of  the  fair  hearing.  If  no 
request  for  a  hearing  is  made  within  10 
days  of  the  notice,  the  hold  is  released 
on  the  adjustment  balance,  and  this 


amount  is  credited  to  the  retailer's 
account.  If  there  are  insufficient  funds 
available  in  the  current  month  to  cover 
the  full  adjustment  amount,  the  hold 
may  be  maintained  and  settled  at  one 
time  cifter  the  next  month's  benefits 
become  available. 

(iii)  The  appropriate  management 
controls  and  procedures  for  accessing 
benefit  accounts  after  the  posting  shall 
be  instituted  to  ensure  that  no 
unauthorized  adjustments  are  made  in 
accordance  with  paragraph  (f)(7)(iii)  of 
this  section. 
***** 

(10)  *   *   * 

(viii)  Disclosure  information  regarding 
adjustments  and  a  household's  rights  to 
notice,  fair  hearings,  and  provisional 
credits.  The  disclosure  must  also  state 
where  to  call  to  dispute  an  adjustment 
and  request  a  fair  hearing.  State  agencies 
that  have  already  implemented  EBT 
shall  have  one  year  in  which  to 
grandfather  adjustment  disclosure  into 
their  training  materials. 
***** 

Dated:  June  28,  2000. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  00-16944  Filed  7-3-O0;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-74-AD;  Amendment 
39-11807;  AD  2000-13-08] 

RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
Deutschland  GmbH  Model  EC  135 
Helicopters 

agency:  i-eaeral  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Eurocopter  Deutschland 
GmbH  (ECD)  Model  EC  135  helicopters. 
That  AD  requires  conducting  a  tail  rotor 
drive  shaft  vibration  survey  (survey), 
installing  a  Fenestron  Shaft  Retrofit  Kit, 
inspecting  each  tail  rotor  drive  shaft 
bearing  (bearing)  attaching  lock  plate  for 
bent-open  tabs  and  broken  or  missing 
slippage  marks,  and  visually  inspecting 
each  bearing  support  for  cracks.  This 
AD  requires  conducting  the  survey  and 
installing  the  Fenestron  Shaft  Retrofit 
Kit.  This  AD  also  requires  installing 
double  bearing  supports  and  struts. 


revising  the  requfred  compliance  time 
for  the  repetitive  inspections  of  the 
bearing  attach  hardware  and  supports, 
and  removing  the  requirement  to 
contact  the  FAA  if  a  lock  plate  tab  is 
bent  open  or  if  slippage  marks  are 
broken  or  missing.  This  amendment  is 
prompted  by  continued  reports  of 
misaligned  or  cracked  bearing  supports 
and  loose  bearing  attachment  bolts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  drive  to  the 
tail  rotor  and  subsequent  loss  of  control 
of  the  helicopter.- 

DATES:  Effective  August  9,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eiuocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817) 222-5123, 
fax  (817)  222-5961 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-15-25, 
Amendment  39-10866  (63  FR  59206, 
November  3,  1998),  that  apphes  to  ECD 
Model  EC  135  helicopters,  was 
published  in  the  Federal  Register  on 
April  6,  2000  (65  FR  18010).  That  action 
proposed  to  require  the  following: 

•  Conducting  a  vibration  survey  and 
installing  the  Fenestron  Shaft  Retrofit 
Kit  L535M3002  882; 

•  Installing  double  bearing  supports 
and  struts; 

•  Inspecting  and,  if  necessary, 
replacing  bearing  attach  hardware;  and 

•  Increasing  the  repetitive  inspection 
interval  for  the  bearing  supports  and 
attach  hardware  to  50  hours  time-in- 
service  (TIS). 

Interested  persons  have  been  afforded 
cin  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
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public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  16  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  The  50-hour  inspection  will  take 
approximately  2  work  hours  to 
complete.  The  average  labor  rate  is  $60 
per  work  hour.  BCD  has  stated  in  its 
ASB's  that  the  baseline  vibration 
measurements  and  initial  installation  of 
all  new  parts  will  be  provided  at  no 
charge  to  the  owner/operator.  Assuming 
the  helicopters  are  operated  900  hours 
TIS  per  year,  the  total  cost  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$34,560. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10866,  and 
by  adding  a  new  airworthiness  directive 
(AD),  Amendment  39-11807,  to  read  as 
follows: 

2000-13-08     Eurocopter  Deutschland 
GmbH:  Amendment  39-11807.  Docket 
No.  98-SW-74-AD.  Supersedes  AD  98- 
15-25,  Amendment  39-10866,  Docket 
No.  98-SW-35-AD. 
Applicability:  Model  EC  135  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include^  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  less  of  drive  to  the  tail  rotor 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Before  further  flight,  conduct  a  tail  rotor 
drive  shaft  vibration  survey  and  install  a 
Fenestron  Shaft  Retrofit  Kit  L535M3002  882 
in  accordance  with  Eurocopter  Deutschland 
GmbH  Alert  Service  Bulletin  (ASB)  EC  135- 
53A-005,  Revision  3,  dated  September  2, 
1998. 

(b)  Before  further  flight,  install  double 
bearing  supports  for  the  tail  rotor  driveshaft 
and  tail  boom  struts  in  accordance  with  ASB 
EC  135-53A-004,  dated  August  14.  1998. 

Note  2:  ASB  EC  135-53A-002,  Revision  2, 
dated  September  2,  1998,  pertains  to  the 
subject  of  this  AD. 

(c)  Before  further  flight  and  thereafter  at 
intervals  not  to  exceed  50  hours  time-in- 
service,  perform  the  following: 

(1)  Clean  each  tail  rotor  drive  shaft  bearing 
support.  Using  a  6-power  or  higher 
magnifying  glass  and  a  bright  light,  visually 
inspect  the  attach  lugs  of  the  bearing 
supports  B  and  C  (shown  in  Figure  1)  for 
cracks,  particularly  in  the  area  extending 
from  the  bend  radius  to  the  attaching  screws 
and  rivets  connecting  the  bearing  supports  to 
the  tail  boom.  Before  further  flight,  replace 
each  cracked  bearing  support  with  an 
airworthy  bearing  support. 
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View  C 


/l\  Perform  crack  inspection 
in  this  area. 


Figure  1 


BILLING  CODE  4910-1 3-C 

(2)  Inspect  each  bearing  attach  hardware 
lock  plate  for  bent-open  tabs  and  slippage 
marks  for  attach  hardware  looseness  or 
rotation.  Before  further  flight,  replace  any 
loose  bearing  attach  hardware  (including  lock 
plates  found  bent  or  open  due  to  bolt 
rotation)  with  airworthy  hardweire. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  modifications  shall  be  done  in 
accordance  with  Eurocopter  Deutschland 
GmbH  Alert  Service  Bulletin  EC  1 35-53  A- 
005,  Revision  3,  dated  September  2,  1998, 
and  Eurocopter  Deutschland  GmbH  Alert 
Service  Bulletin  EC  135-53A-O04,  dated 


August  14.  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005.  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
August  9,  2000. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD's  1998-033/7  and  1998-389, 
both  dated  September  14. 1998. 

Issued  in  Fort  Worth.  Texas,  on  June  26. 
2000. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-16781  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPGRTATtON 
Federal  Aviation  Administration 

14  CFR  Pan  71 

[Airspace  Docne!  \c   ,'0   AAL-1] 

Revision  of  Class  E  Airspace,  Barrow, 
AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Barrow,  AK.  The  revision  of 
instrument  approach  procedures  to 
runway  (RWY)  6  and  RWY  24  at  Wiley 
Post — Will  Rogers  Memorial  Airport, 
Barrow,  AK,  made  this  action  necessary. 
This  rule  provides  adequate  controlled 
airspace  for  aircraft  flying  IFR 
procedures  at  Barrow,  AK. 
EFFECTIVE  DATE:  0901  UTC.  October  5. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operatitin-  r^r mch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
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7587;  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INrORMATION: 

History 

On  April  24,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Barrow,  AK,  was 
published  in  the  Federal  Register  (65 
FR  21681).  The  proposal  was  necessary 
due  to  revisions  to  the  instrument 
approaches  to  runway  (RWY)  06  and 
RWY  24  at  Wiley  Post— Will  Rogers 
Memorial  Airport,  Barrow,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received,  thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9G,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  the  Class  E  airspace  at  Barrow, 
AK,  through  the  revisions  of  instrument 
approaches  to  the  Wiley  Post — Will 
Rogers  Memorial  Airport,  Barrow,  AK. 
The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Wiley  Post — Will 
Rogers  Memorial  Airport,  Barrow,  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 


navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C    CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS,  ROUTES    AND  PEPOR^^iNG 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 90, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  1999,  and 
effective  September  16.  1999,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AAL  AK  E5  Barrow,  AK  [Revised] 

Barrow/Wiley  Post — Will  Rogers  Memorial 
Airport,  AK 

(Lat.  71°17'08''N,  long.  156°45'58'' W) 
Barrow  VORTAC 

(Lat.  Tl'WZV  N,  long.  156°47'18"  W) 
Barrow  Localizer 

(Lat.  71°17'08"N,  long.  156°44'07'' W) 

That  airspace  extending  upward  fttim  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Barrow/Wiley  Post — Will  Rogers 
Memorial  Airport  and  within  4  miles  north 
and  6  miles  south  of  the  Barrow  Localizer 
back  course  extending  from  the  6.6-mile 
radius  to  14.6  miles  east  of  the  airport;  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  a  77-mile  radius 
of  the  airport  extending  clockwise  from  the 
Barrow  VORTAC  101°  radial  to  the  240° 
radial  and  within  the  area  bounded  by  a  line 
beginning  at  the  Barrow  VORTAC  240°  radial 
20  miles  west  to  lat.  71°13'  N  long.  158°  W, 
to  lat.  71°23'  N  long.  157°48'  W  to  lat.  71°25' 
N  long.  156°55'  W  to  lat.  71°20'  N  long. 
155°40'  W  to  lat.  71°14'  N  155°40'  W. 


Issued  in  Anchorage,  AK,  on  June  27.  2000. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division.  Alaskan 
Region. 

[PR  Doc.  00-16918  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-33] 

RIN2120-AA66 

Realignment  of  Jet  Route;  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  June  14,  2000  (Airspace  Docket  No. 
99-ASW-33).  The  legal  description  of 
Jet  Route  25  (J-25)  contained  an 
inadvertent  error  between  the  Corpus 
Christi,  TX,  Ver>'  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  and  the  San 
Antonio,  TX,  VORTAC.  This  action 
corrects  that  error. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division, 
ATA— 400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  June 
14,  2000,  Airspace  Docket  No.  99- 
ASW-33,  FR  Doc.  00-14909,  was 
published  amending  the  legal 
description  of  J-25  between  the  Corpus 
Christi,  TX,  VORTAC  and  the  San 
Antonio,  TX,  VORTAC  (65  FR  37277). 
This  rule  inadvertently  listed  the  true 
bearing  between  Corpus  Christi,  TX,  and 
San  Antonio,  TX,  as  "166° ."  The  correct 
true  bearing  is  "174°."  The  correct  true 
bearing  was  listed  in  the  Notice  of 
Proposed  Rulemaking  for  this  matter. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  J-25  as  published  in  the 
Federal  Register  on  June  24,  2000  (65 
FR  37277),  FR  Doc.  00-14909,  and 
incorporated  by  reference  in  14  CFR 
71.1,  is  corrected  as  follows: 

§71.1     [Corrected] 

Paragraph  2004  Jet  Routes 
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1-25  [Revised] 

From  the  INT  of  the  United  States/Mexican 
Border  and  the  Brownsville.  TX.  INT  221° 
radial  via  Brownsville;  INT  of  the 
Brownsville  358°  and  the  Corpus  Christi.  TX, 
178°  radials;  Corpus  Christi;  INT  of  the 
Corpus  Christi  311°  and  the  San  Antonio,  TX, 
174°  radials;  San  Antonio;  Centex,  TX:  Waco, 
TX;  Ranger.  TX;  Tulsa,  OK;  Kansas  City,  MO; 
Des  Moines,  lA;  Mason  City,  lA;  Gopher.  MN; 
Brainerd.  MN;  to  Winnipeg,  MB,  Canada.  The 
airspace  within  Canada  is  excluded.  The 
airspace  within  Mexico  is  excluded. 
***** 

Issued  in  Washington,  DC,  on  June  27, 
2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division 
IFR  Doc.  00-16915  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  RANSPORTATION 

'federal  Aviation  Administration 

14CFR  Part  71 

[Airspace  Docket  No.  97-ASO-18] 

=!IN  2120-AA66 

Realignment  and  Estaoiishment  of 
VOR  Federal  Airways   KY  and  TN 

agency:  Federal  Aviation 
.Vdministration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  June  2,  2000.  The  legal  description 
of  Federal  Airway  V-384  inadvertently 
listed  incorrect  radials.  This  action 
corrects  that  error. 

EFFECTIVE  DATE:  luly  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown.  Airspace  and  Rules 
Division,  ATA-100.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  June  2, 
2000,  Airspace  Docket  No.  97-ASO-18, 
FR  Doc.  00-13750,  was  published 
establishing  V-384  between  Livingston, 
TN,  and  Volunteer,  TN.  This  rule 
included  a  legal  description  for  V-384, 
which  inadvertently  listed  incorrect 
radials.  This  action  corrects  this 
situation  by  omitting  the  radials  in  the 
legal  description  for  V-384,  thereby 
eliminating  the  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  V-384  as  published  in 
the  Federal  Register  on  June  2,  2000  (65 


FR  35272);  FR  Doc.  00-13750,  and 
incorporated  by  reference  in  14  CFR 
71.1,  is  corrected  as  follows: 

§71.1    [Corrected] 

On  page  35273,  the  legal  description 
for  V-384  is  corrected  as  follows: 

Paragraph  60  J  01  ah— Domestic  VOR  Federal 
Airways 

***** 

V-384— 1  Revised) 

From  Livingston,  TN;  to  Volunteer,  TN. 

***** 

Issued  in  Washington,  DC,  on  June  27, 
2000. 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  00-16914  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  D'uq  Ad^^inist'ation 

21  CFR  Part  884 

[Docket  No.  95N-0084] 

Medical  Devices    E*1ective  Date  of 
Requirement  for  Premarket  Approval 

fo'  a  Ciass  !!!  Preamendments 
ODstet-'cai  a."d  Gynecological  Device 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDF)  for  a  Group  1 
preamendments  class  III  device,  the 
obstetric  data  analyzer  intended  to 
analyze  data  from  fetal  and  maternal 
monitors  during  labor  and  to  warn  of 
possible  fetal  distress.  The  agency  has 
sununarized  its  findings  regarding  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  meet  the  statute's 
approval  requirements  and  the  benefits 
to  the  public  from  the  use  of  the 
devices. 

DATES:  This  rule  is  effective  July  5, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZ-^70).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-1180. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

In  the  Federal  Register  of  May  6,  1994 
(59  FR  23731).  FDA  issued  a  notice  of 
availability  of  a  preamendments  class  III 
devices  strategy  document.  The  strategy 
document  set  forth  FDA's  plans  for 
implementing  the  provisions  of  section 
515(i)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(i))  for  preamendments  class  III 
devices  for  which  FDA  had  not  yet 
required  premarket  approval.  FDA 
divided  this  universe  of  devices  into 
three  groups  as  referenced  in  the  May  6, 
1994,  notice. 

In  the  Federal  Register  of  September 
7,  1995  (60  FR  46718),  FDA  published 
a  proposed  rule  to  require  the  filing 
under  section  515(b)  of  the  act  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
43  preamendment  class  III  devices, 
including  the  obstetric  data  analyzer.  In 
accordance  with  section  515(b}(A)(2)  of 
the  act,  FDA  included  in  the  preamble 
to  the  proposal  the  agency's  tentative 
findings  with  respect  to  the  degree  of 
risk  of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act,  and  the  benefits 
to  the  public  from  use  of  the  device.  The 
September  7,  1995,  proposed  rule  also 
provided  an  opportunity  for  interested 
persons  to  submit  comments  on  the 
proposed  rule  and  the  agency's  findings. 
Under  section  515(b)(2)(B)  of  the  act, 
FDA  provided  an  opportunity  for 
interested  persons  to  request  a  change  in 
the  classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the 
devices  was  required  to  be  submitted  by 
September  22,  1995.  The  comment 
period  closed  January  5,  1996. 

FDA  received  one  citizen  petition 
requesting  a  change  in  the  classification 
of  the  obstetrical  data  analyzer.  FDA 
reviewed  the  petition,  identified  a 
deficiency  in  the  petition,  and  issued  a 
deficiency  letter  on  March  7,  1996.  to 
the  petitioner.  From  the  petitioner's 
response  to  the  deficiency  letter,  it  was 
apparent  that  the  petitioner  had 
misinterpreted  the  September  7,  1995, 
proposed  rule  because  he  believed  that 
it  was  about  another  device  and  not  the 
obstetrical  data  analyzer.  In  light  of  this 
petition,  FDA  has  amended  the 
identification  of  the  device  in 
§  884.2050(a)  by  changing  the  first  two 
sentences  to  read  as  follows:  "An 
obstetric  data  analyzer  (fetal  status  data 
analyzer)  is  a  device  used  during  labor 
to  analyze  electronic  signal  data 
obtained  fi-om  fetal  and  maternal 
monitors.  The  obstetric  data  analyzer 
provides  clinical  diagnosis  of  fetal 
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status  and  recommendations  for  labor 
management  and  clinical 
interventions."  With  this  clarifying 
change,  FDA  is  proceeding  to  issue  a 
final  rule  to  require  the  filing  of  a  PMA 
or  a  PDP  for  the  obstetric  data  analyzer. 

II  Findings  With  Respect  to  Risks  and 
Benefits 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as' 
published  in  the  proposed  rule  of 
September  7,  1995.  As  required  by 
section  by  section  515(b)  of  the  act,  FDA 
published  its  findings  regarding:  (1)  The 
degree  of  risk  of  illness  or  injiuy 
designed  to  be  eliminated  or  reduced  by 
requiring  that  these  devices  have  an 
approved  PMA  or  a  declared  completed 
PDP;  and  (2)  the  benefits  to  the  public 
from  the  use  of  the  device. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
Obstetrical  and  Gynecological  Devices 
Panel,  an  FDA  advisory  committee  for 
the  classification  of  the  devices,  along 
with  any  additional  information  FDA 
discovered.  Additional  information  can 
be  found  in  the  proposed  and  final  rules 
classifying  the  devices  in  the  Federal 
Register  of  April  3,  1979  (44  FR  19894) 
and  February  26,  1980  (45  FR  12682), 
respectively. 

III.  The  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the 
proposed  rule  and  issuing  this  final  rule 
to  require  premarket  approval  of  the 
generic  type  of  device,  the  obstetric  data 
analyzer,  by  revising  21  CFR  part  884. 

Under  the  final  nue,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  October 
3,  2000,  for  any  obstetric  data  analyzer 
that  was  in  commercial  distribution 
before  May  28,  1976,  or  that  has  been 
found  by  FDA  to  be  substantially 
equivalent  to  such  a  device  on  or  before 
October  3,  2000.  An  approved  PMA  or 
a  declared  completed  PDP  is  required  to 
be  in  effect  for  any  such  devices  on  or 
before  180  days  after  FDA  files  the 
application.  Any  other  obstetric  data 
analyzer  that  was  not  in  commercial 
distribution  before  May  28,  1976,  is 
required  to  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
it  may  be  marketed. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  an  obstetric  data  analyzer  is 
not  filed  on  or  before  the  90th  day  past 
the  effective  date  of  this  regulation,  that 
device  will  be  deemed  adulterated 
under  section  501(f)(1)(A)  of  the  act  (21 
U.S.C.  351(f)(1)(A)),  and  commercial 
distribution  of  the  device  will  be 
required  to  cease  immediately.  The 


device  may,  however,  be  distributed  for 
investigational  use,  if  the  requirements 
of  the  investigational  device  exemption 
(IDE)  regulations  (21  CFR  part  812)  are 
met. 

Under  §  812.2(d)  of  the  IDE 
regulations,  FDA  hereby  stipulates  that 
the  exemptions  from  the  IDE 
requirements  in  §  812.2(c)(1)  and  (c)(2) 
will  no  longer  apply  to  clinical 
investigations  of  the  obstetric  data 
analyzer.  Further,  FDA  concludes  that 
investigational  obstetric  data  analyzers 
are  significant  risk  devices  as  defined  in 
§812.3(m)  and  advises  that,  as  of  the 
effective  date  of  §  878.3530(c),  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  will 
apply  to  any  clinical  investigation  of  an 
obstetric  data  analyzer.  For  any  obstetric 
data  analyzer  that  is  not  subject  to  a 
timely  filed  PMA  or  PDP,  an  IDE  must 
be  in  effect  under  §  812.20  on  or  before 
90  days  after  the  effective  date  of  this 
regulation  or  distribution  of  the  device 
must  cease.  FDA  advises  all  persons 
presently  sponsoring  a  clinical 
investigation  involving  the  obstetric 
data  analyzer  to  submit  an  IDE 
application  to  FDA  no  later  than  60  days 
after  the  effective  date  of  this  final  rule 
to  avoid  the  interruption  of  ongoing 
investigations. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviromnent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  requfred. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 
(Public  Law  96-354),  as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121)  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 


subject  to  review  under  the  Executive 
Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  believes  that 
there  is  little  or  no  interest  in  marketing 
these  devices,  the  agency  certifies  that 
the  final  rule,  if  issued,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  vmtten  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  The  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  the  final  rule,  because  the  proposed 
rule  is  not  expected  to  result  in  any  1- 
year  expenditure  that  would  exceed 
$100  million  adjusted  for  inflation. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  new  collections  of 
information.  The  premarket  approval 
program  information  collection  is 
approved  by  the  Office  of  Management 
and  Budget' (0MB)  under  0MB  Control 
No.  0910-0231.  Therefore,  clearance  by 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  nde  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

List  of  Subiects  in  21  CFR  Part  884 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  21  CFR  part  884  is 
amended  as  follows: 

PAR"  384---OBSTE'»ie  AL  AND 
GVNECOLOGiCAu  DtViCES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360j,  371. 

2.  Section  884.2050  is  revised  to  read 
as  follows: 

§  d64  2050    Obstetric  data  analyzer. 

(a)  Identification.  An  obstetric  data 
analyzer  (fetal  status  data  analyzer)  is  a 
device  used  during  labor  to  analyze 
electronic  signal  data  obtained  from 
fetal  and  maternal  monitors.  The 
obstetric  data  analyzer  provides  clinical 
diagnosis  of  fetal  status  and 
recommendations  for  labor  management 
and  clinical  interventions.  This  generic 
type  of  device  may  include  signal 
analysis  and  display  equipment, 
electronic  interfaces  for  other 
equipment,  and  power  supplies  and 
component  parts. 

(b)  Classification:  Class  HI  (premarket 
approval). 

(c)  Date  PMA  or  notice  of  completion 
ofPDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDF  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  October  3, 
2000,  for  any  obstetric  data  analyzer 
described  in  paragraph  (a)  of  this 
section  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  been  found,  on  or  before  October  3, 
2000,  to  be  substantially  equivalent  to 
an  obstetric  data  analyzer  described  in 
paragraph  (a)  of  this  section  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  obstetric  data  analyzer 
described  in  paragraph  (a)  of  this 
section  shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dated:  )une  22,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  00-16808  Filed  7-5-00;  8:45  am] 
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DEPAR  IMErfT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TD  8890] 
RIN1545-AX25 

Definition  of  Grantor 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  defining  the  term  grantor  for 
purposes  of  part  I  of  subchapter  J, 
chapter  1  of  the  Internal  Revenue  Code. 
These  regulations  provide  necessary 
guidance  in  determining  who  is  the 
grantor  of  a  trust  in  applying  those  Code 
sections.  These  regulations  affect  trusts 
and  any  person  creating  or  funding  a 
trust. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  5,  2000. 

Applicability  Dates:  For  dates  of 
applicability  of  §  1.671-2(e),  see 
§1.671-2(e)(7). 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Quinn  at  (202)  622-3060  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION 

Background 

On  June  5,  1997,  the  Treasury 
Department  and  the  IRS  published  a 
notice  of  proposed  rulemaking  (REG- 
252487-96)  under  section  671  of  the 
Internal  Revenue  Code  (Code)  in  the 
Federal  Register  (62  FR  30785). 
Comments  responding  to  the  notice 
were  received  and  a  public  hearing  was 
held  on  August  27,  1997.  After 
consideration  of  the  comments,  the 
proposed  regulations  under  section  671 
were  re-issued  as  proposed  (64  FR 
43323)  and  temporary  regulations  (64 
FR  43267)  on  August  10,  1999. 

The  proposed  and  temporary 
regulations  provide  a  definition  of 
grantor  for  piuposes  of  part  I  of 
subchapter  J,  chapter  1  of  the  Code.  No 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rulemaking 
published  on  August  10,  1999,  in  the 
Federal  Register,  and  no  one  requested 
to  speak  at  the  public  hearing  scheduled 
for  November  2,  1999.  Accordingly,  the 
public  hearing  was  canceled  on  October 
28,  1999  (64  FR  58006).  This  document 
finalizes  the  proposed  regulations  and 
removes  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 


regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  the  regulations'  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  A.  Quinn  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 

amended  as  follows: 

PART  1~!NC0IVIE  TAXES 

Paragraph  1 .  The  authority  citation  for 
part  1  is  amended  by  removing  the  entry 
for  section  1.671-2T  and  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Section  1.671-2  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6).  *   *   * 

§1.643(h)-1     [Amended] 

Par.  2.  Section  1.643(h)-l  is  amended 
as  follows: 

1.  In  paragraph  (a)(2)(i)  the  language 
"§  1.671-2T(e)(2)"  is  removed,  and 

"§  1.671-2(e)(2)"  is  added  in  its  place. 

2.  In  paragraph  (b)(1)  the  language 
"§  1.671-2T(e)(2)"  is  removed,  and 
"§  1.671-2(e)(2)"  is  added  in  its  place. 

3.  In  paragraph  (b)(2)  the  language 
"§  1.671-2T(e)"  is  removed,  and 

"§  1.671-2(e)"  is  added  in  its  place. 

4.  In  paragraph  (g)  Example  1  the 
language  "§  1.671-2T{e)(2)"  is  removed, 
and  "§  1.671-2(e)(2)"  is  added  in  its 
place. 

Par.  3.  Section  1.671-2(e)  is  revised  to 
read  as  follows: 

§1.671-2     Applicable  principles, 
*         *  .  ■  . 

(e)(1)  For  piuposes  of  part  I  of 
subchapter  J,  chapter  1  of  the  Internal 
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Revenue  Code,  a  gremtor  includes  any 
person  to  the  extent  such  person  either 
creates  a  trust,  or  directly  or  indirectly 
makes  a  gratuitous  transfer  (within  the 
meaning  of  paragraph  (e)(2)  of  this 
section)  of  property  to  a  trust.  For 
purposes  of  this  section,  the  term 
property  includes  cash.  If  a  person 
creates  or  funds  a  trust  on  behalf  of 
another  person,  both  persons  are  treated 
as  grantors  of  the  trust.  (See  section 
6048  for  reporting  requirements  that 
apply  to  grantors  of  foreign  trusts.) 
However,  a  person  who  creates  a  trust 
but  meikes  no  gratuitous  transfers  to  the 
trust  is  not  treated  as  an  owner  of  any 
portion  of  the  trust  under  sections  671 
through  677  or  679.  Also,  a  person  who 
funds  a  trust  with  an  amount  that  is 
directly  reimbursed  to  such  person 
within  a  reasonable  period  of  time  and 
who  makes  no  other  transfers  to  the 
trust  that  constitute  gratuitous  transfers 
is  not  treated  as  an  owner  of  any  portion 
of  the  trust  under  sections  671  through 
677  or  679.  See  also  §  1.672(f)-5(a). 

(2)(i)  A  gratuitous  transfer  is  any 
transfer  other  than  a  transfer  for  fair 
market  value.  A  transfer  of  property  to 
a  trust  may  be  considered  a  gratuitous 
transfer  without  regard  to  whether  the 
transfer  is  treated  as  a  gift  for  gift  tax 
pvuposes. 

(ii)  For  purposes  of  this  paragraph  (e), 
a  transfer  is  for  fair  market  value  only 
to  the  extent  of  the  value  of  property 
received  from  the  trust,  services 
rendered  by  the  trust,  or  the  right  to  use 
property  of  the  trust.  For  example,  rents, 
royalties,  interest,  and  compensation 
paid  to  a  trust  are  transfers  for  fair 
market  value  only  to  the  extent  that  the 
payments  reflect  an  arm's  length  price 
for  the  use  of  the  property  of,  or  for  the 
services  rendered  by,  the  trust.  For 
purposes  of  this  determination,  an 
interest  in  the  trust  is  not  property 
received  from  the  trust.  In  addition,  a 
person  will  not  be  treated  as  making  a 
transfer  for  fair  market  value  merely 
because  the  transferor  recognizes  gain 
on  the  transaction.  See,  for  example, 
section  684  regarding  the  recognition  of 
gain  on  certain  transfers  to  foreign 
trusts. 

(iii)  For  purposes  of  this  paragraph 
(e),  a  gratuitous  transfer  does  not 
include  a  distribution  to  a  trust  with 
respect  to  an  interest  held  by  such  trust 
in  either  a  trust  described  in  paragraph 
(e)(3)  of  this  section  or  an  entity  other 
than  a  trust. 

For  example,  a  distribution  to  a  trust 
by  a  corporation  with  respect  to  its  stock 
described  in  section  301  is  not  a 
gratuitous  transfer. 

(3)  A  grantor  includes  any  person  who 
acquires  an  interest  in  a  trust  from  a 
grantor  of  the  trust  if  the  interest 


acquired  is  an  interest  in  certain 
investment  trusts  described  in 
§301.7701-4(c)  of  this  chapter, 
liquidating  trusts  described  in 
§301.7701-4(d)  of  this  chapter,  or 
environmental  remediation  trusts 
described  in  §  301.7701-4(e)  of  this 
chapter. 

(4)  If  a  gratuitous  transfer  is  made  by 
a  partnership  or  corporation  to  a  trust 
and  is  for  a  business  purpose  of  the 
partnership  or  corporation,  the 
partnership  or  corporation  will 
generally  be  treated  as  the  grantor  of  the 
trust.  For  example,  if  a  partnership 
makes  a  gratuitous  transfer  to  a  trust  in 
order  to  secure  a  legal  obligation  of  the 
partnership  to  a  third  party  unrelated  to 
the  partnership,  the  partnership  will  be 
treated  as  the  grantor  of  the  trust. 
However,  if  a  partnership  or  a 
corporation  makes  a  gratuitous  transfer 
to  a  trust  that  is  not  for  a  business 
purpose  of  the  partnership  or 
corporation  but  is  for  the  personal 
purposes  of  one  or  more  of  the  partners 
or  shareholders,  the  gratuitous  transfer 
will  be  treated  as  a  constructive 
distribution  to  such  partners  or 
shareholders  under  federal  tax 
principles  and  the  partners  or  the 
shareholders  will  be  treated  as  the 
grantors  of  the  trust.  For  example,  if  a 
partnership  makes  a  gratuitous  transfer 
to  a  trust  that  is  for  the  benefit  of  a  child 
of  a  partner,  the  gratuitous  transfer  will 
be  treated  as  a  distribution  to  the 
partner  under  section  731  and  a 
subsequent  gratuitous  transfer  by  the 
partner  to  the  trust. 

(5)  If  a  trust  makes  a  gratuitous 
transfer  of  property'  to  another  trust,  the 
grantor  of  the  transferor  trust  generally 
will  be  treated  as  the  grantor  of  the 
transferee  trust.  However,  if  a  person 
with  a  general  power  of  appointment 
over  the  transferor  trust  exercises  that 
power  in  favor  of  another  trust,  then 
such  person  will  be  treated  as  the 
grantor  of  the  transferee  trust,  even  if 
the  grantor  of  the  transferor  trust  is 
treated  as  the  owner  of  the  transferor 
trust  under  subpart  E  of  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code. 

(6)  The  following  examples  illustrate 
the  rules  of  this  paragraph  (e).  Unless 
otherwise  indicated,  all  trusts  are 
domestic  trusts,  and  all  other  persons 
are  United  States  persons.  The  examples 
are  as  follows: 

Example  I.  A  creates  and  funds  a  trust,  T, 
for  the  benefit  of  her  children.  B 
subsequently  makes  a  gratuitous  transfer  to 
T.  Under  paragraph  (e)(1)  of  this  section,  both 
A  and  B  are  grantors  of  T. 

Example  2.  A  makes  an  investment  in  a 
fixed  investment  trust,  T.  that  is  classified  as 
a  trust  under  §  301.7701^(c)(l)  of  this 


chapter.  A  is  a  grantor  of  T.  B  subsequently 
acquires  A's  entire  interest  in  T.  Under 
paragraph  (e)(3)  of  this  section.  B  is  a  grantor 
of  T  with  respect  to  such  interest. 

Example  3.  A,  an  attorney,  creates  a  foreign 
trust.  FT.  on  behalf  of  A's  client,  B,  and 
transfers  $100  to  FT  out  of  A's  funds.  A  is 
reimbursed  by  B  for  the  $100  transferred  to 
FT.  The  trust  instrument  states  that  the 
trustee  has  discretion  to  distribute  the 
income  or  corpus  of  FT  to  B  and  B's  children. 
Both  A  and  B  are  treated  as  grantors  of  FT 
under  paragraph  (e)(1)  of  this  section.  In 
addition.  B  is  treated  as  the  owner  of  the 
entire  trust  under  section  677.  Because  A  is 
reimbursed  for  the  SlOO  transferred  to  FT  on 
behalf  of  B.  A  is  not  treated  as  transferring 
any  property  to  FT.  Therefore,  A  is  not  an 
owner  of  any  portion  of  FT  under  sections 
671  through  677  regardless  of  whether  A 
retained  any  power  over  or  interest  in  FT 
described  in  sections  673  through  677. 
Furthermore,  A  is  not  treated  as  an  owner  of 
any  portion  of  FT  under  section  679.  Both  A 
and  B  are  responsible  parties  for  purposes  of 
the  requirements  in  section  6048. 

Example  4.  A  creates  and  funds  a  trust,  T. 
A  does  not  retain  any  power  or  interest  in  T 
that  would  cause  A  to  be  treated  as  an  owner 
of  any  portion  of  the  trust  under  sections  671 
through  677.  B  holds  an  unrestricted  power, 
exercisable  solely  by  B,  to  withdraw  certain 
amounts  contributed  to  the  trust  before  the 
end  of  the  calendar  year  and  to  vest  those 
amounts  in  B.  B  is  treated  as  an  owner  of  the 
portion  of  T  that  is  subject  to  the  withdrawal 
power  under  section  678(a)(1).  However,  B  is 
not  a  grantor  of  T  under  paragraph  (e)(1)  of 
this  section  because  B  neither  created  T  nor 
made  a  gratuitous  transfer  to  T. 

Example  5.  A  transfers  cash  to  a  trust,  T, 
through  a  broker,  in  exchange  for  units  in  T. 
The  units  in  T  are  not  property  for  purposes 
of  determining  whether  A  has  received  fair 
market  value  under  paragraph  (e)(2)(ii)  of  this 
section.  Therefore,  A  has  made  a  gratuitous 
transfer  to  T,  and,  under  paragraph  (e)(1)  of 
this  section,  A  is  a  grantor  of  T. 

Example  6.  A  borrows  cash  from  T,  a  trust. 
A  has  not  made  any  gratuitous  transfers  to  T. 
Arm's  length  interest  payments  by  A  to  T 
will  not  be  treated  as  gratuitous  transfers 
under  paragraph  (e)(2)(ii)  of  this  section. 
Therefore,  under  paragraph  (e)(1)  of  this 
section,  A  is  not  a  grantor  of  T  with  respect 
to  the  interest  pa>'ments. 

Example  7.  A,  B's  brother,  creates  a  trust. 
T,  for  B's  benefit  and  transfers  $50,000  to  T. 
The  trustee  invests  the  S50.000  in  stock  of 
Company  X.  C,  B's  uncle,  purportedly  sells 
property  with  a  fair  market  value  of 
$1,000,000  to  T  in  exchange  for  the  stock 
when  it  has  appreciated  to  a  fair  market  value 
of  $100,000.  Under  paragraph  (e)(2)(ii)  of  this 
section,  the  $900,000  excess  value  is  a 
gratuitous  transfer  by  C.  Therefore,  under 
paragraph  (e)(1)  of  this  section.  A  is  a  grantor 
with  respect  to  the  portion  of  the  trust  valued 
at  $100,000.  and  C  is  a  grantor  of  T  with 
respect  to  the  portion  of  the  trust  valued  at 
$900,000.  In  addition.  A  or  C  or  both  will  be 
treated  as  the  owners  of  the  respective 
portions  of  the  trust  of  which  each  person  is 
a  grantor  if  A  or  C  or  both  retain  powers  over 
or  interests  in  such  portions  under  sections 
673  through  677. 
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Example  8.  G  creates  and  funds  a  trust,  Tl. 
for  the  benefit  of  G's  children  and 
grandchildren.  After  G's  death,  under 
authority  granted  to  the  trustees  in  the  trust 
instrument,  the  trustees  of  Tl  transfer  a 
portion  of  the  assets  of  Tl  to  another  trust, 
T2.  and  retain  a  power  to  revoke  T2  and 
revest  the  assets  of  T2  in  Tl.  Under 
paragraphs  (e)(1)  and  (5)  of  this  section,  G  is 
the  grantor  of  Tl  and  T2.  In  addition,  because 
the  trustees  of  Tl  have  retained  a  power  to 
revest  the  assets  of  T2  in  Tl,  Tl  is  treated  as 
the  owner  of  T2  under  section  678(a). 

Example  9.  G  creates  and  funds  a  trust.  Tl, 
for  the  benefit  of  B.  G  retains  a  power  to 
revest  the  assets  of  Tl  in  G  within  the 
meaning  of  section  676.  Under  the  trust 
agreement.  B  is  given  a  general  power  of 
appointment  over  the  assets  of  Tl.  B 
exercises  the  general  power  of  appointment 
with  respect  to  one-half  of  the  corpus  of  Tl 
in  favor  of  a  trust,  T2,  that  is  for  the  benefit 
of  C,  B's  child.  Under  paragraph  (e)(1)  of  this 
section,  G  is  the  grantor  of  Tl,  and  under 
paragraphs  (e)(1)  and  (5)  of  this  section,  B  is 
thegrantor  of  T2. 

(7)  The  rules  of  this  section  are 
applicable  to  any  transfer  to  a  trust,  or 
transfer  of  an  interest  in  a  trust,  on  or 
after  August  10,  1999. 

§1.671-21    [Removed] 
Par.  4.  Section  1.671-2T  is  removed. 

§1.672(f)-2    [Amended] 

Par.  5.  Section  1.672(f)-2  is  amended 
as  follows: 

1.  In  paragraph  {b)(l)  the  language 
"§  1.671-2T(e){2)"  is  removed,  and 
"§  1.671-2(e)(2)"  is  added  in  its  place. 

2.  In  paragraph  (d)  Example  1  the 
language  "§  1.671-2T(e)"  is  removed, 
and  "§  1.671-2(e)"  is  added  in  its  place. 

§1.672(f)-3    [Amended] 

Par.  6.  Section  1.672{f}-3  is  amended 
as  follows: 

1.  In  paragraph  (a)(1)  the  language 
"§  1.671-2T(e)"  is  removed,  and 

"§  1.671-2(e)"  is  added  in  its  place. 

2.  In  paragraph  {a)(4)  Example  2  the 
language  "§  1.671-2T(e)"  is  removed, 
and  "§  1.671-2(e)"  is  added  in  its  place. 

3.  In  paragraph  {b)(l)  the  language 
"§  1.671-2T(e)(2)"  is  removed,  and 
"§  1.671-2(e)(2)"  is  added  in  its  place. 

4.  In  paragraph  (b)(1)  the  language 
"§  1.671-2T(e)"  is  removed,  and 

"§  1.671-2(e)"  is  added  in  ils  place. 

5.  In  paragraph  (b)(4)  Example  1  the 
language  "§  1.671-2T(e)"  is  removed, 
and  "§  1.671-2(e)"  is  added  in  its  place. 

6.  In  paragraph  (b)(4)  Example  2  the 
language  "§  1.671-2T{e)"  is  removed 
and  "§  1.671-2(e)"  is  added  in  its  place. 

§1.672(f)-4     [Amended] 

Par.  7.  Section  1.672(f)-4  is  amended 
as  follows: 

1.  In  paragraph  (c)(1)  the  language 
"§  1.671-2T(e)(2)"  is  removed,  and 
"§  1.671-2(e)(2)"  is  added  in  its  place. 


2.  In  paragraph  (c)(1)  the  language 
"§  1.671-2T(e)(4)"  is  removed,  and 
"§  1.671-2(e)(4)"  is  added  in  its  place. 

3.  In  paragraph  (d)(1)  the  language 
"§  1  671-2T(e){2)(ii)"  is  removed,  and 
"§  1.671-2(e){2)(ii)"  is  added  in  its 
place. 

4.  In  paragraph  (g)  Example  4  the 
language  "§  1.671-2T(e)"  is  removed, 
and  "§  1.671-2(e)"  is  added  in  its  place. 

§1.672(f)-5    [Amended] 

Par.  8.  In  §  1.672(f)-5,  paragraph  (a)(1) 
is  amended  by  removing  the  language 
"§  1.671-2T(e)(2)"  and  adding  "§  1.671- 
2(e)(2)"  in  its  place. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  28,  2000. 
Jonathan  Talisman, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  00-16931  Filed  7-3-00;  8:45  am] 
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SUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  its  Reporting  and 
Procedures  Regulations,  and  issuing  the 
Foreign  Narcotics  Kingpin  Sanctions 
Regulations,  in  implementation  of  the 
Foreign  Narcotics  Kingpin  Designation 
Act. 

EFFECTIVE  DATE:  July  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Robert  McBrien,  Chief,  International 
Programs,  tel:  202/622-2420,  or  Barbara 
C.  Hammerle,  Deputy  Chief  Counsel, 
tel:  202/622-2410,  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federed  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 


the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  fi-om  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac. 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  December  3,  1999,  President 
Clinton  signed  into  law  the  Foreign 
Narcotics  Kingpin  Designation  Act,  Pub. 
L.  No.  106-120,  title  VIII,  113  Stat.  1606, 
1626-1636  (1999)  (to  be  codified  at  21 
U.S.C.  1901-1908,  8  U.S.C. 
1182(a)(2)(C))  (the  "Act"),  which 
provides  authority  for  the  application  of 
sanctions  to  significant  foreign  narcotics 
traffickers  and  their  organizations 
operating  worldwide.  Section  805(b)  of 
the  Act  blocks  all  property  and  interests 
in  property  within  the  United  States  or 
within  the  possession  or  control  of  any 
United  States  person,  which  are  owned 
or  controlled  by  significant  foreign 
narcotics  traffickers,  as  identified  by  the 
President,  or  foreign  persons  designated 
by  the  Secretary  of  the  Treasury,  in 
consultation  with  the  Attorney  General, 
the  Director  of  Central  Intelligence,  the 
Director  of  the  Federal  Bureau  of 
Investigation,  the  Administrator  of  the 
Drug  Enforcement  Administration,  the 
Secretary  of  Defense,  and  the  Secretary 
of  State,  because  they  are  found  to  be: 

(1)  Materially  assisting  in,  or 
providing  financial  or  technological 
support  for  or  to,  or  providing  goods  or 
services  in  support  of,  the  international 
narcotics  trafficking  activities  of  a 
significant  foreign  narcotics  trafficker  or 
foreign  persons  designated  by  the 
Secretary  of  the  Treasury  piu"suant  to 
section  805(b)  of  the  Act; 

(2)  Owned,  controlled,  or  directed  by, 
or  acting  for  or  on  behalf  of,  a  significant 
foreign  narcotics  trafficker  or  foreign 
persons  designated  by  the  Secretary  of 
the  Treasury  pursuant  to  section  805(b) 
of  the  Act;  or 

(3)  Playing  a  significant  role  in 
international  narcotics  trafficking. 

Significant  foreign  narcotics 
traffickers  and  persons  coming  within 
any  of  the  above  three  categories  are 
referred  to  as  specially  designated 
narcotics  traffickers. 

Section  805(e)(1)  of  the  Act  authorizes 
the  Secretary  of  the  Treasury,  in 
consultation  with  the  Attorney  General, 
the  Director  of  Central  Intelligence,  the 
Director  of  the  Federal  Bureau  of 
Investigation,  the  Administrator  of  the 
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Drug  Enforcement  Administration,  the 
Secretan'  of  Defense,  and  the  Secretary 
of  State,  to  take  such  actions  as  may  be 
necessary  to  carry  out  the  Act,  including 
the  promulgation  of  rules  and 
regulations  permitted  under  the  Act. 
Section  806  of  the  Act  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  and  orders  as  may  be 
necessary  for  the  exercise  of  authorities 
granted  by  the  Act. 

In  implementation  of  the  Act,  the 
Office  of  Foreign  Assets  Control  of  the 
Department  of  the  Treasiu-y  is  issuing 
the  Foreign  Narcotics  Kingpin  Sanctions 
Regulations,  31  CFR  Part  598  (the 
"Regulations").  These  Regulations  are 
separate  from,  and  independent  of,  the 
Narcotics  Trafficking  Sanctions 
Regulations,  31  CFR  Part  536,  which 
implement  the  national  emergency 
declared  in  Executive  Order  12978  of 
October  21,  1995,  with  respect  to 
significant  foreign  narcotics  traffickers 
centered  in  Colombia.  See  §  598.101. 
Sanctions  imposed  and  persons  named 
as  specially  designated  narcotics 
traffickers  pursuant  to  31  CFR  part  536 
are  not  affected  by  this  part  598.  Section 
809  of  the  Act,  which  amends  section 
212(a)(2)(C)  of  the  Immigration  and 
Nationality  Act,  is  not  implemented  by 
these  Regulations. 

Subpart  B  of  the  Regulations 
implements  section  805  of  the  Act. 
Specifically,  section  598.201 
implements  section  805(a)  of  the  Act  by 
providing  that  specially  designated 
narcotics  traffickers  are  subject  to  any 
and  all  sanctions  authorized  by  the  Act 
until  revoked  or  waived.  Section 
598.202  implements  section  805(b)  of 
the  Act  by  providing  that  property  and 
interests  in  property  owned  or 
controlled  by  specially  designated 
narcotics  traffickers  and  within  the 
United  States  or  within  the  possession 
or  control  of  a  United  States  person  are 
blocked.  Section  598.203  of  the 
Regulations  implements  section 
805(c)(1)  of  the  Act  by  prohibiting 
transactions  and  dealings  by  U.S. 
persons  or  within  the  United  States  in 
property  or  interests  in  property  of 
specially  designated  narcotics 
traffickers.  Section  598.204  implements 
section  805(c)(2)  of  the  Act  by 
prohibiting  transactions  that  have  the 
effect  of  evading  or  avoiding,  and 
attempts  or  conspiracies  to  violate,  the 
prohibitions  set  forth  in  this  part. 
Sections  598.205  and  598.206  of  the 
Regulations  detail  the  effect  of  transfers 
of  blocked  property  in  violation  of  the 
Regulations  and  the  required  holding  of 
blocked  property  in  interest-bearing 
accounts. 

Subpart  C  of  the  Regulations 
implements  section  808  of  the  Act  and 


defines  key  terms  used  throughout  the 
Regulations.  Subpart  D  of  the 
Regulations  sets  forth  interpretive 
sections  regarding  the  general 
prohibitions  of  subpart  B. 

Transactions  otherwise  prohibited 
under  this  part  but  found  to  be 
consistent  with  U.S.  policy  may  be 
authorized  by  a  general  license 
contained  in  subpart  E  or  by  a  specific 
license  issued  pursuemt  to  the 
procedures  set  forth  in  subpart  D  of  part 
501  of  chapter  V.  The  general  licenses 
contained  in  subpart  E  include  an 
authorization  for  U.S.  financial 
institutions  to  debit  blocked  accounts 
for  normal  service  charges.  See 
§  598.506.  Section  598.507  authorizes 
the  provision  of  certain  legal  services, 
provided  that  receipt  of  payment  for 
such  services  is  specifically  licensed. 

Subpart  F  of  the  Regulations 
implements  sections  806(a)-(b)  of  the 
Act  by  reference  to  the  Reporting  and 
Procedures  Regulations  in  subpart  C  of 
31  CFR  part  501,  which  set  forth 
provisions  relating  to  required  records 
and  reports.  Subpart  G  implements 
section  807  of  the  Act  by  describing  the 
civil  and  criminal  penalties  applicable 
to  violations  of  the  Regulations. 
Specifically,  section  598.701  sets  forth 
the  civil  and  criminal  penalties 
prescribed  in  sections  807(a)-{b)  of  the 
Act.  and  section  598.706  implements 
section  807(c)  of  the  Act  by  providing 
that  civil  penalties  shall  be  subject  to 
judicial  review  onlv  to  the  extent 
provided  in  5  U.S.C.  702. 

Subpart  H  provides  certain 
administrative  procedures  applicable  to 
this  part  and  implements  others  by 
reference  to  the  Reporting  and 
Procedures  Regulations  in  subpart  D  of 
31  CFR  part  501,  which  contain 
provisions  relating  to  administrative 
procedures.  Section  598.802 
implements  section  805(e)(3)  of  the  Act 
by  clarifying  that  records  or  information 
obtained  or  created  in  the 
implementation  of  the  Regulations  are 
not  subject  to  disclosure  under  section 
552(a)(3)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552(a)(3)).  Section  598.803 
delegates  to  the  Office  of  Foreign  Assets 
Control  those  actions  that  the  Secretary 
of  the  Treasury  is  authorized  to  take 
pursuant  to  the  Act.  Subpart  I  of  the 
Regulations  sets  forth  a  Paperwork 
Reduction  Act  notice. 

In  addition  to  adding  a  new  part  598, 
the  Office  of  F  ireign  Assets  Control  is 
revising  its  Reporting  and  Procedures 
Regulations  contained  in  31  CFR  part 
501  in  implementation  of  certain 
provisions  of  the  Act.  Piu-suant  to 
section  805(e)(3)  of  the  Act,  section 
501.805(a)  is  amended  to  add  a  note 
clarifying  the  inapplicability  of  section 


552(a)(3)  of  the  Freedom  of  Information 
Act. 

In  implementing  the  Regulations,  the 
Office  of  Foreign  Assets  Control  will 
seek  to  consult  with  foreign 
governments  where  appropriate. 
Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulator}' 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  Regulations  are  contained  in  the 
Reporting  and  Procedures  Regulations 
in  31  CFR  part  501.  Piu-suant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  those  collections  of 
information  were  previously  approved 
by  the  Office  of  Management  and 
Budget  ("0MB")  under  control  number 
1505-0164.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  control 
number. 

List  of  Subjects  in  31  CFR  Part  598 

Administrative  practice  and 
procedure.  Banks,  banking,  Blocking  of 
assets,  Drug  traffic  control.  Narcotics 
trafficking,  Penalties,  Reporting  and 
recordkeeping  requirements.  Significant 
foreign  narcotics  traffickers,  Specially 
designated  narcotics  traffickers.  Transfer 
of  assets. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  V  is  amended 
as  follows: 

PART  501— REPORTING  AND 
PROCEDURES  REGULATIONS 

1 .  The  authority  citation  for  part  501 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  1901-1908;  22  U.S.C. 
287c:  31  U.S.C.  321(b);  50  U.S.C.  1701-1706; 
50  U.S.C.  App.  1^4. 

Subpart  D — Procedures 

2.  A  note  is  added  to  paragraph  (a)  of 
§501.805  to  read  as  follows: 

§  501 .805    Rules  governing  availability  of 
Information. 

(a)  *   *   * 

Note  to  paragraph  (a)  of  §501.805:  Records 
or  information  obtained  or  created  in  the 
implementation  of  part  598  of  this  chapter 
are  not  subject  to  disclosure  under  section 
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552(a)(3)  of  the  Freedom  of  Information  Act. 
See  §  598.802  of  this  chapter. 

***** 

3  Part  59fl  is  added  to  read  as  follows: 


PAR"  5  =)&■     F O R  £  i  L) 


NARCOTICS 
hEGULATIONS 


Subpart  A — Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec. 

598.101     Relation  of  this  part  to  other  laws 

and  regulations. 

Subpart  B — Prohibitions 

598.201  Applicabihty  of  sanctions. 

598.202  Blocking  of  assets. 

598.203  Prohibited  transactions  involving 
blocked  property. 

598.204  Evasions;  attempts;  conspiracies. 

598.205  Effect  of  transfers  violating  the 
provisions  of  this  part. 

598.206  Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

Subpart  C — General  Definitions 

598.301  Blocked  account;  blocked  property. 

598.302  Effective  date. 

598.303  Entity. 

598.304  Foreign  Narcotics  Kingpin 
Designation  Act. 

598.305  Foreign  person. 

598.306  General  license. 

598.307  Interest. 

598.308  License. 

598.309  Narcotic  drug;  controlled 
substance;  listed  chemical. 

598.310  Narcotics  trafficking. 

598.311  Person. 

598.312  Property;  property  interest. 

598.313  Significant  foreign  narcotics 
trafficker. 

598.314  Specially  designated  narcotics 
trafficker. 

598.315  Specific  license. 

598.316  Transfer. 

598.317  United  States. 

598.318  United  States  person;  U.S.  person. 

598.319  U.S.  financial  institution. 

Subpart  D — Interpretations 

j'J8.401     Reference  to  amended  sections. 

598.402  Effect  of  amendment. 

598.403  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

598.404  Setoffs  prohibited. 

598.405  Transactions  incidental  to  a 
licensed  transaction. 

598.406  Provision  of  services. 

598.407  Offshore  transactions. 

598.408  Alleged  change  in  ownership  or 
control  of  an  entity  designated  as  a 
specially  designated  narcotics  trafficker. 

598.409  Credit  extended  and  cards  issued 
by  U.S.  financial  institutions. 

598.410  Payments  from  blocked  accounts  to 
U.S.  exporters  and  for  other  obligations 
Drohibited. 

SutiparT  E     Licenses  Authorizations,  and 

Statements  of  t'cecsii-ig  Policy 

..rju  .<ui     i^TCjiit^iai  ciuu  >pecific  licensing 
procedures. 

598.502  Effect  of  license. 

598.503  Exclusion  from  licenses. 


598.504  Payments  and  transfers  to  blocked 
accounts  in  U.S.  financial  institutions. 

598.505  Investment  and  reinvestment  of 
certain  funds. 

598.506  Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

598.507  Provision  of  certain  legal  services 
authorized. 

Subpart  F — Reports 

598.601     Records  and  reports. 

Subpart  G — Penalties 

598.701  Penalties. 

598.702  Prepenalty  notice. 

598.703  Response  to  prepenalty  notice; 
informal  settlement. 

598.704  Penalty  imposition  or  withdrawal. 

598.705  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

598.706  Judicial  review  of  civil  penalty. 

Subpart  H — Procedures 

598.801  Procedures. 

598.802  Availability  of  information 
pursuant  to  the  Freedom  of  Information 
Act. 

598.803  Delegation  by  the  Secretary  of  the 
Treasury. 

Subpart  I — Paperwork  Reduction  Act 

598.901     Paperwork  Reduction  Act  notice. 

Authority:  3  U.S.C.  301;  21  U.S.C.  1901- 
1908;  31  U.S.C.  321(h);  Pub.  L.  101-410.  104 
Stat.  890  (28  U.S.C.  2461  note). 

Subpart  A      Heiaiion  of  This  Part  to 
Of-.er  v_aws  and  Regulations 

§598.101     Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter,  including  part  536  of  this 
chapter,  "Narcotics  Trafficking 
Sanctions  Regulations,"  with  the 
exception  of  part  501  of  this  chapter,  the 
provisions  of  which  apply  to  this  part. 
Actions  taken  pursuant  to  part  501  of 
this  chapter  with  respect  to  the 
prohibitions  contained  in  this  part  are 
considered  actions  taken  pursuant  to 
this  part.  Differing  foreign  policy  and 
national  security  contexts  may  result  in 
differing  interpretations  of  similar 
language  among  the  parts  of  this 
chapter.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  those 
other  parts  authorizes  any  transaction 
prohibited  by  this  part.  No  license  or 
authorization  contained  in  or  issued 
pursuant  to  any  other  provision  of  law 
or  regulation  authorizes  any  transaction 
prohibited  by  this  part. 

(b)  No  license  contained  in  or  issued 
pursuant  to  this  part  relieves  the 
involved  parties  from  complying  with 
any  other  applicable  laws  or  regulations. 


Subpart  B— Prohibitions 

§598.201     Applicability  of  sanctions. 
A  specially  designated  narcotics 
trafficker  is  subject  to  any  and  all 
sanctions  authorized  by  the  Foreign 
Narcotics  Kingpin  Designation  Act  and 
implemented  in  this  part.  The 
application  of  sanctions  on  any 
specially  designated  narcotics  trafficker 
will  remain  in  effect  until  revoked  by 
the  President  pursuant  to  section 
804(h)(2)  of  the  Foreign  Narcotics 
Kingpin  Designation  Act,  waived  by  the 
President  pursuant  to  section  804(g)(1) 
of  that  Act,  or  revoked  by  the  Secretary 
of  the  Treasiuy  pursuant  to  section 
805(e)(1)(A)  of  that  Act. 

§598.202     Blocking  of  assets. 

Except  to  the  extent  provided  in 
regulations,  orders,  instructions, 
licenses,  or  directives  issued  pursuant 
to  this  part,  and  notwithstanding  any 
contract  entered  into  or  any  license  or 
permit  granted  prior  to  the  effective 
date,  there  are  blocked  as  of  the  effective 
date,  and  any  date  thereafter,  all  such 
property  and  interests  in  property 
within  the  United  States,  or  within  the 
possession  or  control  of  any  United 
States  person,  which  are  owned  or 
controlled  by  a  specially  designated 
narcotics  trafficker. 

§598  203     Prohibited  transactions 
involving  DIocked  property 

(a)  Except  to  the  extent  provided  in 
regulations,  orders,  instructions, 
licenses,  or  directives  issued  pursuant 
to  this  part,  and  notwithstanding  any 
contract  entered  into  or  any  license  or 
permit  granted  prior  to  the  effective 
date,  any  transaction  or  dealing  by  a 
United  States  person,  or  within  the 
United  States,  in  property  or  interests  in 
property  of  a  specially  designated 
narcotics  trafficker  is  prohibited. 

(b)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  section,  any 
dealing  in  any  security  (or  evidence 
thereof)  held  within  the  possession  or 
control  of  a  U.S.  person  and  either 
registered  or  inscribed  in  the  name  of  or 
known  to  be  held  for  the  benefit  of  any 
specially  designated  narcotics  trafficker 
is  prohibited.  This  prohibition  includes 
but  is  not  limited  to  the  transfer 
(including  the  transfer  on  the  books  of 
any  issuer  or  agent  thereof),  disposition, 
transportation,  importation,  exportation, 
or  withdrawal  of  any  such  seciurity  or 
the  endorsement  or  guaranty  of 
signatures  on  any  such  security. 

(c)  When  a  transaction  results  in  the 
blocking  of  funds  at  a  financial     . 
institution  pursuant  to  this  section  and 
a  party  to  the  transaction  believes  the 
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funds  have  been  blocked  due  to 
mistaken  identity,  that  party  may  seek 
to  have  such  funds  unblocked  pursuant 
to  the  administrative  procedures  set 
forth  in  §  501.806  of  this  chapter. 

§598.204     Evasions   attempts 
conspiracies. 

Except  to  the  extent  provided  in 
regulations,  orders,  instructions, 
licenses,  or  directives  issued  pursuant 
to  this  part,  and  notv^ithstanding  any 
contract  entered  into  or  any  license  or 
permit  granted  prior  to  the  effective 
date,  any  transaction  or  dealing  by  any 
United  States  person,  or  within  the 
United  States,  that  evades  or  avoids,  or 
has  the  effect  of  evading  or  avoiding, 
and  any  endeavor,  attempt,  or 
conspiracy  to  violate  any  of  the 
prohibitions  set  forth  in  this  part  is 
prohibited. 

§  598,205     Effect  of  transfers  violating  the 
provisions  of  this  part. 

la)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  piu-suant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  of  a  specially  designated 
narcotics  trafficker  is  null  and  void  and 
shall  not  be  the  basis  for  the  assertion 
or  recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interests. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 
in  property  of  a  specially  designated 
narcotics  trafficker,  unless  the  person 
with  whom  such  property  is  held  or 
maintained,  prior  to  that  date,  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  make  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  Foreign  Narcotics 
Kingpin  Designation  Act,  this  part,  and 
any  regulation,  order,  directive,  ruling, 
instruction,  or  license  issued  pursuant 
to  this  part. 

(d)  Property  transfers  that  otherwise 
would  be  null  and  void  or 
unenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 


whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  issued  pursuant  to  this  part 
and  was  not  so  licensed,  or  if  a  license 
did  purport  to  cover  the  transfer,  that 
such  license  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained;  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
circumstances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  direction, 
or  license  issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  piu-port  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  facts  or 
was  otherwise  fraudulently  obtained. 

Note  to  paragraph  (d)  of  §598.205:  The 

filing  of  a  report  in  accordance  with  the 
provisions  of  paragraph  (d)(3)  of  this  section 
shall  not  be  deemed  evidence  that  the  terms 
of  paragraphs  (d)(1)  and  (2)  of  this  section 
have  been  satisfied. 

(e)  Unless  licensed  or  authorized 
pursuant  to  this  part,  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment,  or  other  judicial  process  is 
null  and  void  with  respect  to  any 
property  in  which  on  or  since  the 
effective  date  there  existed  an  interest  of 
a  specicdly  designated  narcotics 
trafficker. 

§  598.206     Holding  of  funds  In  interest- 
bearing  accounts   investment  and 
reinvestment. 

(a)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  or  as  otherwise 
directed  by  the  Office  of  Foreign  Assets 
Control,  any  U.S.  person  holding  funds, 
such  as  ciurency,  bank  deposits,  or 
liquidated  financial  obligations,  subject 
to  §  598.202  shall  hold  or  place  such 
funds  in  a  blocked  interest-bearing 
account  located  in  the  United  States. 


(b)(1)  For  purposes  of  this  section,  the 
term  blocked  interest-bearing  account 
means  a  blocked  account: 

(i)  In  a  federally- insured  U.S.  bank, 
thrift  institution,  or  credit  union, 
provided  the  funds  are  earning  interest 
at  rates  that  are  commercially 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934,  provided  the 
funds  are  invested  in  a  money  market 
fimd  or  in  U.S.  Treasury  bills. 

(2)  For  purposes  of  this  section,  a  rate 
is  commercially  reasonable  if  it  is  the 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(3)  Funds  held  or  placed  in  a  blocked 
account  pursuant  to  this  paragraph  (b) 
may  not  be  invested  in  instruments  the 
maturity  of  which  exceeds  180  days.  If 
interest  is  credited  to  a  separate  blocked 
account  or  sub-accoimt,  the  name  of  the 
account  party  on  each  account  must  be 
the  same. 

(c)  Blocked  funds  held  in  instruments 
the  maturity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  598.202  may  continue  to  be  held  imtil 
maturity  in  the  original  instrument, 
provided  any  interest,  earnings,  or  other 
proceeds  derived  therefrom  are  paid 
into  a  blocked  interest-bearing  account 
in  accordance  with  paragraph  (b)  or  (d) 
of  this  section. 

(d)  Blocked  funds  held  in  accounts  or 
instruments  outside  the  United  States  at 
the  time  the  funds  become  subject  to 

§  598.202  may  continue  to  be  held  in  the 
same  type  of  accounts  or  instruments, 
provided  the  funds  earn  interest  at  rates 
that  are  commercially  reasonable. 

(e)  This  section  does  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  other 
blocked  property,  such  as  debt  or  equity 
securities,  to  sell  or  liquidate  such 
property  at  the  time  the  property 
becomes  subject  to  §  598.202.  However, 
the  Office  of  Foreign  Assets  Control  may 
issue  licenses  permitting  or  directing 
such  sales  in  appropriate  cases. 

(f)  Fimds  subject  to  this  section  may 
not  be  held,  invested,  or  reinvested  in 
a  manner  that  provides  immediate 
financial  or  economic  benefit  or  access 
to  specially  designated  narcotics 
traffickers,  nor  may  their  holder 
cooperate  in  or  facilitate  the  pledging  or 
other  attempted  use  as  collateral  of 
blocked  funds  or  other  assets. 

Note  to  §  598.206:  Please  refer  to  §  598.505 
for  authorized  investment  and  reinvestment 
of  certain  funds  held  in  blocked  accounts. 
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Subpart  C — General  Definitions 

§  598.301     Blocked  account;  blocked 
property. 

The  terms  blocked  account  and 
blocked  property  mean  any  account  or 
property  subject  to  §  598.202  held  in  the 
name  of  a  specially  designated  narcotics 
trafficker,  or  in  which  a  specially 
designated  narcotics  trafficker  has  an 
interest,  and  with  respect  to  which 
payments,  transfers,  exportations, 
withdrawals,  or  other  dealings  may  not 
be  made  or  effected  except  pursuant  to 
an  authorization  or  license  from  the 
Office  of  Foreign  Assets  Control 
authorizing  such  action. 

§  598.302     Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  of  this  part, 
which  is  December  3,  1999,  or,  in  the 
case  of  specially  designated  narcotics 
traffickers  designated  after  that  date,  the 
earlier  of  the  date  on  which  actual  or 
constructive  notice  of  such  designation 
is  received. 

§  598.303    Entity. 

The  term  en fi/y  means  a  partnership, 
joint  venture,  association,  corporation, 
organization,  network,  group,  or 
subgroup,  or  any  form  of  business 
collaboration. 

§  598.304    Foreign  Narcotics  Kingpin 

Designation  Act. 

The  term  Foreign  Narcotics  Kingpin 
Designation  Act  means  the  Foreign 
Narcotics  Kingpin  Designation  Act,  Pub. 
L.  106-120,  title  8,  113  Stat.  1606,  1626- 
1636  (codified  at  21  U.S.C.  1901-1908, 

8  U.S.C.  1182(a)(2)(C)). 

§  598.305     Foreign  person. 

The  term  foreign  person  means  any 
citizen  or  national  of  a  foreign  state  or 
any  entity  not  organized  under  the  laws 
of  the  United  States,  but  does  not 

include  a  foreign  state. 

9  698  306     General  license. 

The  term  general  license  means  emy 
license  or  authorization  the  terms  of 
which  are  -;et  forth  in  this  part. 

§598.307     interest. 

Except  as  otherwise  provided  in  this 
part,  the  term  interest  when  used  with 
respect  to  property  (e.g.,  an  interest  in 
property)  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§  598  308    License. 

i^Acept  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 


§  598.309    Narcotic  drug;  controlled 
substance;  listed  ctiemical. 

The  terms  narcotic  drug,  controlled 
substance,  and  listed  chemical  have  the 
meanings  given  those  terms  in  section 
102  of  the  Controlled  Substances  Act 
(21  U.S.C.  802). 

§598.310    Narcotics  trafficking. 

The  term  narcotics  trafficking  means 
any  illicit  activity  to  cultivate,  produce, 
mcmufacture,  distribute,  sell,  finance,  or 
transport  narcotic  drugs,  controlled 
substances,  or  listed  chemicals,  or 
otherwise  endeavor  or  attempt  to  do  so, 
or  to  assist,  abet,  conspire,  or  collude 
with  others  to  do  so. 

§598.311     Person. 

The  term  person  means  an  individual 
or  entity. 

§  598.31 2    Property;  property  interest 

The  terms  property  and  property 
interest  include  but  are  not  limited  to 
money,  checks,  drafts,  bullion,  back 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentures,  stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  natiire  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership,  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accounts,  accounts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents, 
annuities,  pooling  agreements,  services 
of  any  natiire  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  whether  present, 
future,  or  contingent. 


§598.313 
trafficker. 


Significant  foreign  narcotics 


The  term  significant  foreign  narcotics 
trafficker  means  any  foreign  person  that 
plays  a  significant  role  in  international 
narcotics  trafficking  that  the  President 
has  determined  to  be  appropriate  for 
sanctions  and  has  publicly  identified 
under  section  804(b}  or  section  804(h)(1) 
of  the  Foreign  Narcotics  Kingpin 
Designation  Act. 


§598.314    Specially  designated  narcotics 
trafficker. 

The  term  specially  designated 
narcotics  trafficker  means: 

(a)  Significant  foreign  narcotics 
traffickers;  and 

(b)  Foreign  pereons  designated  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Attorney  General, 
the  Director  of  Central  Intelligence,  the 
Director  of  the  Federal  Bureau  of 
Investigation,  the  Administrator  of  the 
Drug  Enforcement  Administration,  the 
Secretary  of  Defense,  and  the  Secretary 
of  State,  because  they  are  found  to  be: 

(1)  Materially  assisting  in,  or 
providing  financial  or  technological 
support  for  or  to,  or  providing  goods  or 
services  in  support  of,  the  international 
narcotics  trafficking  activities  of  a 
specially  designated  narcotics  trafficker; 

(2)  Owned,  controlled,  or  directed  by, 
or  acting  for  or  on  behalf  of,  a  specially 
designated  narcotics  trafficker;  or 

(3)  Playing  a  significant  role  in 
international  narcotics  trafficking. 

Note  to  §  598.314:  Please  refer  to  the 
appendices  at  the  end  of  this  chapter  V  for 
listings  of  persons  determined  to  fall  within 
this  definition  who  have  been  designated 
pursuant  to  this  part.  Section  501.807  of  this 
chapter  V  sets  forth  the  procedures  to  be 
followed  by  persons  seeking  administrative 
reconsideration  of  their  designation  or  who 
wish  to  assert  that  the  circumstances 
resulting  in  designation  no  longer  apply. 

§598  ji  5     Specific  license. 

The  term  specific  license  means  any 
license  not  set  forth  in  this  part  but 
issued  pursuant  to  this  part. 

§598  :P6     Transfer 

The  term  transfer  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  purpose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectly,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property.  Without  limitation 
upon  the  foregoing,  the  term  transfer 
includes  the  making,  execution,  or 
delivery  of  any  assignment,  power, 
conveyance,  check,  declaration,  deed, 
deed  of  trust,  power  of  attorney,  power 
of  appointment,  bill  of  sale,  mortgage, 
receipt,  agreement,  contract,  certificate, 
gift,  sale,  affidavit,  or  statement;  the 
making  of  any  payment;  the  setting  off 
of  any  obligation  or  credit;  the 
appointment  of  any  agent,  trustee,  or 
fiduciary;  the  creation  or  transfer  of  any 
lien;  the  issuance,  docketing,  filing,  or 
levy  of  or  under  any  judgment,  decree, 
attachment,  injunction,  execution,  or 
other  judicial  or  administrative  process 
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or  order;  the  service  of  any  garnishment; 
the  acquisition  of  any  interest  of  any 
nature  whatsoever  by  reason  of  a 
judgment  or  decree  of  any  foreign 
country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
'^ocuritv. 

§  598.31 7     United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§  598  31 8     United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen 
or  national,  permanent  resident  alien, 
an  entity  organized  under  the  laws  of 
the  United  States  (including  its  foreign 
branches),  or  any  person  within  the 
United  States. 

§  598  3 1 9     U.S.  financial  institution. 

The  term  U.S.  financial  institution 
means  any  U.S.  entity  (including  a 
foreign  branch)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling  foreign  exchange,  securities, 
commodity  futures  or  options,  as 
principal  or  agent.  This  terms  includes 
but  is  not  limited  to  depository 
institutions,  banks,  savings  banks,  trust 
companies,  securities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
securities  and  commodities  exchanges, 
clearing  corporations,  investment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies,  U.S.  affiliates, 
or  U.S.  subsidieiries  of  any  of  the 
foregoing.  This  term  includes  those 
branches,  offices,  and  agencies  of 
foreign  financial  institutions  which  are 
located  in  the  United  States,  but  not 
such  institutions'  foreign  branches, 
offices,  or  agencies 

Subpart  D — Interpretations 

§  598.401     Reference  to  amended  sections 

Except  as  otherwise  specified 
reference  to  any  provision  in  or 
appendix  to  this  part  or  chapter  or  to 
any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  refers  to  the  same 
as  currently  amended. 

§  598  402     Enect  ot  amendment 

Unless  otherwise  specifically 
provided,  any  amendment, 


modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regtilation, 
ruling,  instruction,  or  license  issued  by 
or  under  the  direction  of  the  Director  of 
the  Office  of  Foreign  Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  civil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§  598.403    Termination  and  acquisition  of 

an  interest  In  plocked  property 

(a)  Whenever  a  transaction  licensed 
pursuant  to  this  part  results  in  the 
transfer  of  property  (including  any 
property  interest)  away  from  a  specially 
designated  narcotics  trafficker,  the 
transferred  property  will  no  longer  be 
considered  property  in  which  that 
person  has  or  has  had  an  interest. 
Provided  no  other  specially  designated 
narcotics  trafficker  has  any  interest  in 
the  transferred  property  following  the 
transfer,  the  transferred  property  will  no 
longer  be  considered  property  blocked 
pursuant  to  §  598.202. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  issued  pursuant  to 
this  part,  if  property  (including  any 
property  interest)  is  transferred  or 
attempted  to  be  transferred  to  a 
specially  designated  narcotics  trafficker, 
such  property  shall  be  deemed  to  be 
property  in  which  that  person  has  an 
interest,  and  such  property  is  therefore 
blocked  pursuant  to  §  598.202. 

«;  598  -104     Setoffs  prohibited. 

A  setoti  against  blocked  property 
(including  a  blocked  account),  whether 
by  a  U.S.  financial  institution  or  other 
U.S.  person,  is  a  prohibited  transfer 
under  §  598.203  if  effected  after  the 
effective  date. 

§  598  405    Transactions  incidental  to  a 
licensed  transaction. 

Any  treuisaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  to  the  licensed  transaction  is 
also  authorized  by  the  license.  Except  as 
specifically  authorized  by  the  terms  of 
a  license,  prohibited  transactions  by 
specially  designated  narcotics  traffickers 
and  debits  to  accounts  blocked  pursuant 
to  §  598.202  are  not  considered 
incidental  to  a  licensed  transaction  and 
therefore  remain  prohibited. 

§598.406     Provision  of  services. 

(a)  The  prohibitions  contained  in 
§  598.203  apply  to  services  performed 
by  U.S.  persons,  wherever  located: 


(1)  On  behalf  of  or  for  the  benefit  of 
a  specially  designated  narcotics 
trafficker;  or 

(2)  With  respect  to  property  interests 
of  a  specially  designated  narcotics 
trafficker. 

(b)  Example:  U.S.  persons  may  not, 
except  as  authorized  by  or  pursuant  to 
this  part,  provide  legal,  accounting, 
financial,  brokering,  freight  forwarding, 
transportation,  public  relations,  or  other 
services  to  a  specially  designated 
narcotics  trafficker.  See  §  598.507  on 
licensing  policy  with  regard  to  the 
provision  of  certain  legal  services. 

§  598.407    Offshore  transactions. 

The  prohibitions  contained  in 
§  598.203  apply  to  transactions  by  any 
U.S.  person  in  a  location  outside  the 
United  States  with  respect  to  property 
in  which  the  U.S.  person  knows,  or  has 
reason  to  know,  that  a  specially 
designated  narcotics  trafficker  has  or 
has  had  an  interest  since  the  effective 
date. 

§  598.408    Alleged  change  in  ownership  or 
control  of  an  entity  designated  as  a 
specially  designated  narcotics  trafficker. 

(a)  A  change  or  alleged  change  in 
OMTiership  or  control  of  an  entity 
designated  as  a  specially  designated 
narcotics  trafficker  shall  not  be  the  basis 
for  removal  of  that  entity  ft-om  the  list 
of  specially  designated  narcotics 
traffickers  unless,  upon  investigation  by 
the  Office  of  Foreign  Control  and 
submission  of  evidence  by  the  entity,  it 
is  demonstrated  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  that  the  transfer  to  a  bona  fide 
purchaser  at  arm's  length,  or  other 
means  of  changing  ownership  or 
control,  is  legitimate  and  that  the  entity 
no  longer  meets  the  criteria  for 
designation  under  §  598.314.  Evidence 
submitted  must  conclusively 
demonstrate  that  all  ties  with  other 
specially  designated  narcotics  traffickers 
have  been  completely  severed,  and  may 
include,  but  is  not  limited  to,  articles  of 
incorporation;  identification  of  new 
directors,  officers,  shareholders,  and 
sources  of  capital;  and  contracts 
evidencing  the  sale  of  the  entity  to  its 
new  owners. 

(b)  Any  continuing  substantial 
financial  obligations  on  the  part  of  the 
new  owners  to  any  specially  designated 
narcotics  traffickers,  including  long- 
term  payment  plans,  leases,  or  rents, 
will  be  considered  as  evidence  of 
continuing  control  of  the  entity  by  the 
specially  designated  narcotics  trafficker. 
Purchase  of  a  designated  entity  without 
ongoing  substantial  financial  obligations 
to  a  specially  designated  narcotics 
trafficker  may  nonetheless  be  a  basis  for 


41340 


Federal  Retjister/ Vol.  65,  No.  129 /Wednesday,  July  5,  2000/Rules  and  Regulations 


subsequent  designation  of  the 
purchaser,  if  the  transaction  is 
determined  materially  to  assist  in  or 
provide  financial  support  for  the 
international  narcotics  trafficking 
activities  of  specially  designated 
narcotics  traffickers  for  purposes  of 
§  598.314(b)(1).  For  example,  any 
acquisition  transaction  resulting  in  a 
direct  cash  transfer  to  or  other 
enrichment  of  a  specially  designated 
narcotics  trafficker  could  lead  to 
designation  of  the  purchaser.  Mere 
change  in  name  of  an  entity  will  not  be 
considered  as  constituting  a  change  of 
the  entity's  status. 

§  598  409     Credit  extended  and  cards 
issued  Dy  US  financial  institutions. 

The  prohibition  in  §  598.203  on 
dealing  in  property  in  which  a  specially 
designated  narcotics  trafficker  has  an 
interest  prohibits  U.S.  financial 
institutions  from  performing  under  any 
existing  credit  agreements,  including, 
but  not  limited  to,  charge  cards,  debit 
cards,  or  other  credit  facilities  issued  by 
a  U.S.  financial  institution  to  a  specially 
designated  narcotics  trafficker. 

§  598.410    Payments  from  blocked 
accounts  to  U.S.  exporters  ana  for  other 
obligations  prohibited. 

.\o  debits  may  be  made  to  a  blocked 
account  to  pay  obligations  to  U.S. 
persons  or  other  persons,  including 
payment  for  goods  or  services  exported 
prior  to  the  effective  date  of  the 
blocking,  except  as  authorized  pursuant 
to  this  part. 

Subpart  E — Licenses.  Authorizations, 
and  Statements  of  Licensing  Policy 

§  598  501     General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  D  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part. 

§  598.502     Effect  of  license. 

(a)  No  license  contained  in  this  part, 
or  otherwise  issued  by  or  under  the 
direction  of  the  Director  of  the  Office  of 
Foreign  Assets  Control  pursuant  to  this 
part,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  the  prior 
transaction  is  specifically  authorized  in 
such  license. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  by  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 


part.  No  regulation,  ruling,  instruction, 
or  license  referring  to  this  part 
authorizes  any  transaction  prohibited  by 
any  provision  of  this  chapter  unless  the 
regulation,  ruling,  instruction,  or  license 
specifically  refers  to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  by  this  part  has  the 
effect  of  removing  fi-om  the  transaction 
a  prohibition  or  prohibitions  contained 
in  this  part,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  that 
would  not  otherwise  exist  under 
ordinary  principles  of  law  in  or  with 
respect  to  any  property. 

§  598.503    Exclusion  from  licenses. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§598.504     Payments  and  transfers  to 
blocked  accounts  In  U.S.  financial 
Institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  a  specially  designated 
narcotics  trafficker  has  any  interest  that 
comes  within  the  possession  or  control 
of  a  U.S.  financial  institution  must  be 
blocked  in  an  accoimt  on  the  books  of 
that  financial  institution.  A  transfer  of 
funds  or  credit  by  a  U.S.  financial 
institution  between  blocked  accoimts  in 
its  branches  or  offices  is  authorized, 
provided  that  no  transfer  is  made  from 
an  account  within  the  United  States  to 
an  accoimt  held  outside  the  United 
States,  and  further  provided  that  a 
transfer  from  a  blocked  account  may 
only  be  made  to  another  blocked 
account  held  in  the  same  name. 

Note  to  §598.504:  Please  refer  to  part  501, 
subpart  C  of  this  chapter  for  mandatory 
reporting  requirements  regarding  financial 
transfers.  See  also  §  598.206  concerning  the 
obligation  to  hold  blocked  funds  in  interest- 
bearing  accounts. 

§  598  505     Investment  and  reinvestment  of 
certain  funds. 

Subject  to  the  requirements  of 
§  598.206,  U.S.  financial  institutions  are 
authorized  to  invest  and  reinvest  assets 


held  in  blocked  accounts  in  the  name  of 
a  specially  designated  narcotics 
trafficker,  subject  to  the  following 
conditions: 

(a)  The  assets  representing  such 
investments  and  reinvestments  are 
credited  to  a  blocked  account  or 
subaccount  that  is  held  in  the  same 
name  at  the  same  U.S.  financial 
institution,  or  within  the  possession  or 
control  of  a  U.S.  person,  but  in  no  case 
may  funds  be  transferred  outside  the 
United  States  for  this  purpose; 

(b)  The  proceeds  of  such  investments 
and  reinvestments  are  not  credited  to  a 
blocked  account  or  subaccount  imder 
any  name  or  designation  that  differs 
from  the  name  or  designation  of  the 
specific  blocked  account  or  subaccoimt 
in  which  such  funds  or  securities  were 
held;  and 

(c)  No  immediate  financial  or 
economic  benefit  accrues  (e.g.,  through 
pledging  or  other  use)  to  the  specially 
designated  narcotics  trafficker. 

§  598  506     Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

(aj  U.S.  financial  institutions  are 
authorized  to  debit  any  blocked  account 
with  such  U.S.  financial  institution  in 
payment  or  reimbursement  for  normal 
service  charges  owed  to  such  U.S. 
financial  institution  by  the  owner  of 
such  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charges  includes  but  is 
not  limited  to  charges  in  payment  or 
reimbursement  for  interest  due;  cable, 
telegraph,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjustment 
charges  to  correct  bookkeeping  errors; 
minimum  balance  charges;  notary  and 
protest  fees;  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items 

§598.507     Provision  of  certain  legal 
services  authorized 

(a)  The  provision  to  or  on  behalf  of  a 
specially  designated  narcotics  trafficker 
of  the  legal  services  set  forth  in 
paragraph  (b)  of  this  section  is 
authorized,  provided  that  all  receipt  of 
payment  for  such  services  must  be 
specifically  licensed. 

(b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  receipt 
from  unblocked  sources  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  for  the  following 
legal  services  by  U.S.  persons  to  a 
specially  designated  narcotics  trafficker: 

(1)  Provision  of  legal  advice  and 
coimseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jurisdiction  within  the  United  States, 
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provided  that  such  advice  and 
counseling  is  not  provided  to  facilitate 
transactions  that  would  violate  any 
prohibition  contained  in  this  chapter; 

(2)  Representation  of  a  specially 
designated  narcotics  trafficker  when 
namcid  as  a  defendant  in  or  otherwise 
made  a  party  to  domestic  U.S.  legal, 
arbitration,  or  administrative 
proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
proceedings  in  defense  of  property 
interests  subject  to  U.S.  jurisdiction  of  a 
specially  designated  narcotics  trafficker; 

(4)  Representation  of  a  specially 
designated  narcotics  trafficker  before 
any  federal  or  state  agency  with  respect 
to  the  imposition,  administration,  or 
enforcement  of  U.S.  sanctions  against 
such  person;  and 

(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  counsel  at 
public  expense. 

(c)  The  provision  of  any  other  legal 
services  to  a  specially  designated 
narcotics  trafficker,  not  otherwise 
authorized  in  this  part,  requires  the 
issuance  of  a  specific  license. 

(d)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  of  a  specially  designated 
narcotics  trafficker  or  the  enforcement 
of  any  lien,  judgment,  arbitral  award, 
decree,  or  other  order  through 
execution,  garnishment,  or  other 
judicial  process  purporting  to  transfer  or 
otherwise  alter  or  affect  property  or 
interests  in  property  of  a  specially 
designated  narcotics  trafficker  is 
prohibited  unless  specifically  licensed 
in  accordance  with  §  598.205(e). 

Subpart  F — Reports 

§598.601     Records  and  reports 

For  provisions  relating  to  required 
records  and  reports,  see  part  501, 
subpart  C  of  this  chapter.  Recordkeeping 
and  reporting  requirements  imposed  by 
part  501  of  this  chapter  with  respect  to 
the  prohibitions  contained  in  this  part 
are  considered  requirements  arising 
pursuant  to  this  part. 

Subpart  G— Penalties 

§  598.701     Penalties. 

(a)  Attention  is  directed  to  section  807 
of  the  Foreign  Narcotics  Kingpin 
Designation  Act,  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  rule,  or  regulation  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  that  Act.  Section  807  of 
Foreign  Narcotics  Kingpin  Designation 
Act  provides  that: 


(1)  Whoever  willfully  violates  the 
provisions  of  the  Foreign  Narcotics 
Kingpin  Designation  Act,  or  any  license, 
rule,  or  regulation  issued  pursuant  to 
that  Act,  or  willfully  neglects  or  refuses 
to  comply  with  any  order  of  the 
President  issued  under  that  Act,  shall  be 
imprisoned  for  not  more  than  10  years, 
fined  in  the  amount  provided  in  title  18, 
United  States  Code,  or  both,  or,  in  the 
case  of  an  entity,  fined  not  more  than 
$10,000,000; 

(2)  Any  officer,  director,  or  agent  of 
any  entity  who  knowingly  participates 
in  a  violation  of  the  provisions  of  the 
Foreign  Narcotics  Kingpin  Designation 
Act,  shall  be  imprisoned  for  not  more 
than  30  years,  fined  not  more  than 
$5,000,000,  or  both; 

(3)  A  civil  penalty  not  to  exceed 
$1,000,000  per  violation  may  be 
imposed  by  the  Secretary  of  the 
Treasury  on  any  person  who  violates 
any  license,  order,  rule,  or  regulation 
issued  in  compliance  with  the 
provisions  of  the  Foreign  Narcotics 
Kingpin  Designation  Act. 

(b)  The  criminal  penalties  provided  in 
this  part  are  subject  to  increase  pursuant 
to  18U.S.C.  3571. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jimsdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals,  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  materially  false,  fictitious,  or 
firaudulent  statement  or  representation, 
or  makes  or  uses  any  false  writing  or 
document  knowing  the  same  to  contain 
any  materially  false,  fictitious,  or 
fraudulent  statement  or  entry  shall  be 
fined  under  title  18,  United  States  Code, 
or  imprisoned  not  more  than  five  years, 
or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

§598.702     Prepenalty  notice. 

laj  When  required.  11  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the  Foreign 
Narcotics  Kingpin  Designation  Act,  and 
the  Director  determines  that  further 
proceedings  are  warranted,  the  Director 
shall  issue  to  the  person  concerned  a 
notice  of  intent  to  impose  a  monetary 
penalty.  This  prepenalty  notice  shall  be 
issued  whether  or  not  another  agency 


has  taken  any  action  with  respect  to  this 
matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  30  days  of  the  date 
of  mculing  of  the  notice  as  to  why  a 
monetary  penalty  should  not  be 
imposed  or  why,  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  proposed. 

§  598.703    Response  to  prepenalty  notice; 
informal  settlement. 

(a)  Deadline  for  response.  The 
respondent  shall  have  30  days  from  the 
date  of  mailing  of  the  prepenalty  notice 
to  make  a  written  response  to  the 
Director  of  the  Office  of  Foreign  Assets 
Control. 

(b)  Form  and  contents  of  response. 
The  written  response  need  not  be  in  any 
particular  form,  but  must  contain 
information  sufficient  to  indicate  that  it 
is  in  response  to  the  prepenalty  notice. 
It  should  contain  responses  to  the 
allegations  in  the  prepenalty  notice  and 
set  forth  the  reasons  why  the  respondent 
believes  the  penalty  should  uot  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amount  than  proposed. 

(c)  Informal  settlement.  In  addition  or 
as  an  alternative  to  a  written  response 
to  a  prepenalty  notice  issued  pursuant 
to  this  section,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  In  the  event  of 
settlement  at  the  prepenalty  stage,  the 
claim  proposed  in  the  prepenalty  notice 
will  be  withdrawn,  the  respondent  will 
not  be  required  to  take  a  written 
position  on  allegations  contained  in  the 
prepenalty  notice,  and  the  Office  ef 
Foreign  Assets  Control  will  make  no 
final  detemunation  as  to  whether  a 
violation  occurred.  The  amount 
accepted  in  settlement  of  allegations  in 
a  prepenalty  notice  may  vary  from  the 
civil  penalty  that  might  finally  be 
imposed  in  the  event  of  a  formal 
determination  of  violation.  In  the  event 
no  settlement  is  reached,  the  30-day 
period  specified  in  paragraph  (a)  of  this 
section  for  written  response  to  the 
prepenalty  notice  remains  in  effect 
unless  additional  time  is  granted  by  the 
Office  of  Foreign  Assets  Control. 
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§  598.704     Penalty  imposition  or 
withdrawal. 

(a)  iVo  violation.  If,  after  considering 
any  response  to  a  prepenalty  notice  and 
any  relevant  facts,  the  Director  of  the 
Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  promptly 
shall  notify  the  respondent  in  writing  of 
that  determination  and  that  no  monetary 
penalty  will  be  imposed. 

(b)  Violation.  If,  after  considering  any 
response  to  a  prepenalty  notice  and  any 
relevant  facts,  the  Director  of  the  Office 
of  Foreign  Assets  Control  determines 
that  there  was  a  violation  by  the 
respondent  named  in  the  prepenalty 
notice,  the  Director  promptly  shall  issue 
a  written  notice  of  the  imposition  of  the 
monetary  penalty  to  the  respondent. 
The  issuance  of  a  written  notice  of  the 
imposition  of  a  monetary  penalty  shall 
constitute  final  agency  action. 

(1)  The  penalty  notice  shall  inform 
the  respondent  that  payrnent  of  the 
assessed  penalty  must  be  made  within 
30  days  of  the  date  of  mailing  of  the 
penalty  notice. 

(2)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  piusuant  to  31 
U.S.C.  7701  and  that  such  nxmiber  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount 

§598  705     Admmistraiive  collection; 
'eforral  to  United  States  Deoartment  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  a  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  withia  30i 
days  of  the  date  of  mailing  of  a  penalty 
notice,  the  matter  may  be  referred  for 
administrative  collection  measures  by 
the  Department  of  the  Treasmy  or  to  the 
United  States  Department  of  Justice  for 
appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

§  598.706    Judicial  review  of  civil  penalty. 

A  civil  penalty  imposed  pursuant  to 
this  subpart  G  is  subject  to  judicial 
review  only  to  the  extent  provided  in  5 
U.S.C.  702' 

Subpart  H— Procedu'-es 

§  598.801     Procedures. 

For  license  application  procedures 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Privacy  Act  (5  U.S.C. 


552a],  see  part  501,  subpart  D  of  this 
chapter. 

§598.802    Availability  of  information 
pursuant  to  the  Freedom  of  Information  Act. 

Any  record  or  information  obtained  or 
created  in  the  implementation  of  this 
part  is  not  subject  to  disclosure  under 
section  552(a)(3)  of  the  Freedom  of 
Information  Act.  Information  required  to 
be  made  available  to  the  public  under 
other  provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  will  be 
made  available  in  accordance  with 
§  501.805(a)  of  this  chapter. 

§  598.803    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasiury  is  authorized  to  take  piu'suant 
to  the  Foreign  Narcotics  Kingpin 
Designation  Act  may  be  taken  by  the 
Director  of  the  Office  of  Foreign  Assets 
Control  or  by  any  other  person  to  whom 
the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act. 

Subpart  I — Paperworit  Reduction  Act 

§  598.901     Paperwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("0MB") 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 
procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
niunber  assigned  by  OMB. 

Dated:  June  6,  2000. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  June  13,  2000. 
Elisabeth  A.  Bresee^ 

Assistant  Secretary  (Enforcement), 

Department  of  the  Treasury. 

[FR  Doc.  00-16844  Filed  6-29-00;  3:39  pm] 
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DEPARTMENT  OP  TRANSPORTATION 

Coast  Guard 

33CFR  Part  165 

[CGD01-O0-160] 

RiN211S-AA97 

Safety  Zone  Hudson  Valley  Triathlon 
Hudson  River.  Ulster  Landing,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  annual  Hudson  Valley  Triathlon 
swim  located  on  the  Hudson  River.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  in  a  portion  of  the 
Hudson  River. 

DATES:  This  rule  is  effective  fi-om  6:30 
a.m.  (e.s.t.)  until  8:30  a.m.  (e.s.t.)  on  July 
9,  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDO 1-00-1 60)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (718)  354-4012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch.  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION; 

Regulators  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(8),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Good 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  date  the  Application  for 
Approval  of  Marine  Event  was  received, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM  Special  Local 
Regulations  have  been  published  for 
this  event  in  33  CFR  100.121  for  the 
same  date.  The  location  of  this  year's 
event  has  been  moved  3.5  nautical  miles 
north  in  the  vicinity  of  Barrytown 
Reach,  north  of  the  Kingston-Rhinecliff 
Bridge.  The  safety  zone  encompasses 
about  800  yards  of  Barrytown  Reach  and 
is  about  1,000  yards  smaller  than  the 
permanent  area,  and  it  is  also  scheduled 
to  start  and  finish  30  minutes  earlier  as 
compared  to  the  ciurent  regulations. 
Further,  it  is  a  annual,  local  event, 
recreational  vessels  may  still  transit  to 
the  east  of  the  zone  during  the  event,  the 
zone  is  only  in  affect  for  2  hours,  and 
commercial  traffic  is  not  heavy  in  this 
area  of  the  Hudson  River.  It  is  expected 
that  no  more  than  1  or  2  commercial 
vessels  may  be  affected  by  this  event. 
Due  to  the  publication  of  this  annual 
event  in  the  Local  Notice  to  Mariners, 
commercial  traffic  will  be  able  to  adjust 
their  transit  time  to  arrive  before  or  after 
the  event.  Any  delay  encountered  in 
this  regulation's  effective  date  would  be 
unnecessary  and  contrary  to  public 
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interest  since  inunediate  action  is 
needed  to  close  the  waterway  and 
protect  swimmers  and  the  maritime 
public  from  the  hazards  associated  with 
500  athletes  competing  in  the  swimming 
portion  of  the  Hudson  Vallev  Triathlon. 

Under  5  U.S.C.  553(d)(3),  "the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  Special  Local  Regulations  have 
been  published  for  this  event  in  33  CFR 
100.121  for  the  same  date.  The  location 
of  this  year's  event  has  been  moved  3.5 
nautical  miles  north  in  the  vicinity  of 
BarrytovvTi  Reach,  north  of  the  Kingston- 
Rhinecliff  Bridge.  It  encompasses  about 
800  yards  of  Banytown  Reach  and  is 
about  1,000  yards  smaller  than  the 
permanent  area,  it  is  also  scheduled  to 
start  and  finish  30  minutes  earlier,  as 
compared  to  the  current  regulations. 
Further,  it  is  a  annual  local  event, 
recreational  vessels  may  still  transit  to 
the  east  of  the  zone  during  the  event,  the 
zone  is  only  in  effect  for  2  hours,  and 
commercial  traffic  is  not  heavy  in  this 
area  of  the  Hudson  River.  It  is  expected 
that  no  more  than  1  or  2  commercial 
vessels  may  be  affected  by  this  event. 
Due  to  the  publication  of  this  annual 
event  in  the  Local  Notice  to  Mariners, 
commercial  traffic  will  be  able  to  adjust 
their  transit  time  to  arrive  before  or  after 
the  event.  Any  delay  encountered  in 
this  regulation's  effective  date  would.be 
uimecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  swimmers  and  the  maritime 
public  from  the  hazards  associated  with 
500  athletes  competing  in  the  swimming 
portion  of  the  Hudson  Valley  Triathlon. 

Background  and  Purpose 

The  Coast  Guard  has  received  an 
application  to  hold  a  triathlon  swim  on 
the  waters  of  the  Hudson  River.  This 
regulation  establishes  a  safety  zone  in 
all  waters  of  the  Hudson  River,  in  the 
vicinity  of  Ulster  Landing,  bound  by  the 
following  points:  41°59'52.5"  N 
073°56'34.2"  W  (about  150  yards  south 
of  Hudson  River  Lighted  Buoy  82  (LLNR 
38325)),  thence  to  42°00'15.1"  N 
073°56'25.2"  W,  thence  to  42°00'05.4"  N 
073°56'41.9"  W,  thence  to  42°00'03.7"  N 
073°56'43.1"  W,  (NAD  1983),  thence 
back  to  the  point  of  beginning,  in  the 
northern  end  of  Barrytown  Reach.  The 
safety  zone  is  in  effect  from  6:30  a.m. 
(e.s.t.)  until  8:30  a.m.  (e.s.t.)  on  Sunday, 
July  9,  2000.  There  is  no  rain  date  for 
this  event.  The  safety  zone  prevents 
vessels  from  transiting  a  portion  of  the 
Hudson  River.  It  is  needed  to  protect 
swimmers  and  boaters  from  the  hazards 
associated  with  500  swimmers 


competing  in  a  confined  area  of  the 
Hudson  River.  Recreational  vessels  can 
still  transit  to  the  east  of  the  zone  during 
the  event  and  will  not  be  precluded 
from  mooring  at  or  getting  underway 
from  recreational  piers  in  the  vicinity  of 
the  zone.  Commercial  vessels  will  be 
precluded  from  transiting  the  area 
because  the  safety  zone  encompasses 
about  800  yards  of  Barrytown  Reach  and 
there  is  no  viable  alternative  route. 
Public  notifications  will  be  made  prior 
to  the  event  via  the  Local  Notice  to 
Mariners. 

Special  Local  Regulations  have  been 
published  for  this  event  in  33  CFR 
100.121  for  the  same  date.  The  location 
of  this  year's  event  has  been  moved  3.5 
nautical  miles  north  in  the  vicinity  of 
Barrytown  Reach,  north  of  the  Kingston- 
Rhinecliff  Bridge.  It  encompasses  about 
800  yards  of  Barrytown  Reach  and  is 
about  1 ,000  yards  smaller  than  the 
permanent  area,  it  is  also  scheduled  to 
start  and  finish  30  minutes  earlier,  as 
compared  to  the  current  regulations. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procediues  of 
DOT  IS  unnecessary.  This  finding  is 
based  on  the  following:  This  is  an 
annual  marine  event  currently 
published  in  33  CFR  100.121,  this  final 
rule  will  close  a  smaller  portion  of  the 
Hudson  River,  and  the  minimal  time  on 
a  Sunday  morning  that  vessels  will  be 
restricted  from  the  zone.  Recreational 
vessels  may  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  recreational  piers  in  the 
vicinity  of  the  zone.  Commercial  vessels 
can  plan  thefr  transits  up  the  river 
around  the  time  the  zone  is  in  effect  as 
they  will  have  advance  notice  of  this 
aimual  event,  and  advance  notifications 
which  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulator}'  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  has  determined  that  this  final 
rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
ancdysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  final  rule 
and  concluded  that  imder  figure  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C.  this  final  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safetj',  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciu-ity  measures, 
Waterways. 
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Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-160  to 
read  as  follows: 

§  165.T01-160    Safety  Zone:  Hudson  Valley 
Triathlon,  Hudson  River,  Ulster  Landing, 
NY. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Hudson 
River,  in  the  vicinity  of  Ulster  Landing, 
bound  by  the  following  points: 
41''59'52.5"  N  073°56'34.2"  W  (about 
150  yards  south  of  Hudson  River 
Lighted  Buoy  82  (LLNR  38325)},  thence 
to  42°00'15.i"  N  073°56'25.2"  W,  thence 
to  42°00'05.4"  N  073°56'41.9"  W.  thence 
to  42°00'03.7"  N  073°56'43.1"  W,  (NAD 
1983),  thence  back  to  the  point  of 
beginning,  in  the  northern  end  of 
Barrytown  Reach. 

(b)  Effective  period.  This  section  is 
effective  from  6:30  a.m.  (e.s.t.)  until  8:30 
a.m.  (e.s.t.)  on  July  9,  2000.  There  is  no 
rain  date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  June  27,  2000. 
R.E.  Bennis, 

Captain.  U.  S.  Coast  Guard,  Captain  of  the 

Port,  New  York. 

[FR  Doc.  00-16889  Filed  7-3-00;  8:45  am] 
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40  CFR  Part  52 

[MA077-7210a;  A-1-FRL-6709-5] 

Approval  and  Promulgation  of  Air 
Quaittv  Implementation  Plans 
Massachusetts   VOC  Regulation  for 
Large  Commerctai  Bakeries 

AGENCY:  tlnvironmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  large  commercial  bakeries 
to  meet  VOC  Reasonably  Available 
Control  Technology  (RACT) 
requirements.  The  intended  effect  of 
this  action  is  to  approve  a  revision  to 
Massachusetts  SIP  which  reduces  VOC 
emissions  from  bakeries.  This  action  is 
being  taken  in  accordance  with  the 
Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  September  5,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  4,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Manager,  Air  Quality 
Planning  Unit,  Office  of  Ecosystems 
Protection,  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystems  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  11th 
floor,  Boston,  MA;  and  the  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove.  (617)  918-1669. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  (CAA)  establishes  requirements 
for  State  Implementation  Plans  for  areas 
that  have  not  attained  the  national 
ambient  air  quality  standards  for  ozone. 
Section  182(b)(2)  of  the  CAA  expands 
the  applicability  of  RACT  to  sources  of 
VOC  equal  to  or  greater  than  50  tons  per 
year.  To  help  the  states  identify  VOC 
control  options,  the  CAA  required  EPA 
to  publish  alternative  control 
technology  (ACT)  documents  for  a 


variety  of  VOC  sources.  EPA  published 
an  ACT  document  for  Bakery  Oven 
Emissions  (EPA  453/R-92-017)  in 
December,  1992.  Massachusetts  has 
identified  several  large  commercial 
bakeries  that  are  greater  than  50  ton  per 
year  sources  and  as  such  are  subject  to 
RACT.  Massachusetts  adopted  310  CMR 
7.18(29),  Bakeries  to  reduce  VOC 
emissions  from  bakeries. 
On  March  29,  1995,  the 
Commonwealth  of  Massachusetts 
submitted  a  formal  revision  to  its  SIP. 
The  SIP  revision  amends  310  CMR  7.00 
by  adding  Section  310  CMR  7.18(29), 
Bakeries. 

L  Summary  of  SIP  Revision 

The  adopted  air  pollution  control 
regulation,  310  CMR  7.18(29)  Bakeries, 
establishes  RACT  for  bakery  facilities. 
The  rule  applies  to  any  person  who 
owns,  leases,  operates  or  controls  any 
bakery  which  has  the  potential  to  emit, 
before  the  application  of  air  pollution 
control  equipment,  equal  to  or  greater 
than  50  tons  per  year  of  VOC.  The  rule 
establishes  as  RACT  that  affected 
bakeries  reduce  VOC  emissions  from 
baking  ovens  by  81%  by  weight.  The 
81%  overall  reduction  requirement  is 
based  on  a  minimum  capture  efficiency 
of  90%  combined  with  a  minimum 
destruction  efficiency  of  90% . 
According  to  the  Massachusetts 
Department  of  Environmental 
Protection,  affected  bakeries  in  the 
Commonwealth  will  be  installing 
catalytic  oxidation  to  achieve  RACT 
level  VOC  reductions.  Massachusetts' 
rule  contains  the  following  additional 
provisions: 

1 .  Exemption  for  small  bakeries:  This 
section  exempts  bakeries  that  can 
demonstrate  that,  since  January  1,  1990, 
the  bakery  has  not  emitted,  before  the 
application  of  air  pollution  control 
equipment,  greater  than  or  equal  to  50 
tons  per  year  of  VOC.  Small  bakeries 
must  obtain  a  permit  restriction  which 
restricts  potential  emissions  to  below  50 
tons  per  year; 

2.  Exemptions  for  small  ovens:  This 
section  exempts  individual  baking 
ovens  (at  an  applicable  facility)  which 
have  not  emitted  since  January  1,  1990, 
before  application  of  air  pollution 
control  equipment,  greater  than  25  tons 
of  VOC  in  any  calendar  year  from  the 
RACT  requirement  and  plan  submittal 
requirements,  (small  ovens  must  still 
comply  with  the  recordkeeping  and 
testing  requirements); 

3.  Plan  submittal  requirements:  This 
section  requires  bakeries  to  submit  an 
emission  control  plan  to  the 
Massachusetts  DEP  for  approval  (note 
that  the  emission  limit  requirement  in 
310  CMR  7.18(29){e)  is  directly 
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enforceable  under  the  SIP  whether  or 
not  a  bakery  has  submitted  a  plan.); 

4.  Recorakeeping  requirements:  This 
section  requires  bakeries  to  maintain 
records  necessary  to  demonstrate 
compliance  for  at  least  five  years, 
including:  monthly  records  to  determine 
emissions  from  each  oven,  and  hourly 
(or  continuous  )  records  of  control 
equipment  operating  parameters  such  as 
temperature,  pressure  drop,  or  other 
parameters  to  assure  continuous 
compliance;  and 

5.  Testing  Requirements:  This  section 
requires  bakeries  to  perform  tests  to 
demonstrate  compliance  upon  request 
of  the  Massachusetts  DEP. 

Facilities  are  required  to  comply  with 
RACTbyMay  31,  1995. 

EPA's  evaluation  is  detailed  in  a 
memorandum,  entitled  "Technical 
Support  Document  for  Massachusetts 
Air  Pollution  Control  Regulation,  310 
CMR  7.18(29),  Bakeries."  EPA  considers 
the  Massachusetts  bakery  regulation  to 
represent  a  reasonable  level  of  control 
for  all  affected  facilities.  In  approvals 
granted  by  Massachusetts  DEP  of 
emission  control  plans  submitted  by 
individual  bakeries,  Massachusetts  DEP 
evaluates  the  feasibility  of  higher 
reduction  rates  (e.g.  95%  minimum 
oxidizer  destruction  efficiency)  and 
imposes  those  if  determined  to  be 
feasible. 

II.  Final  Action 

EPA  is  approving  Section  310  CMR 
7.18(29),  Bakeries.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  5,  2000,  unless  by  August  4, 
2000,  relevant  adverse  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  5.  2000. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory'  and 
regulator^'  requirements. 

ni.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu-e  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  5, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  on  the  proposed  rule 
rather  than  file  a  petition  for  review  in 
the  Court  of  Appeals. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 
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Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1.  1982. 

Dated:  May  22,  2000. 
Mindy  S.  Lubber, 
Regional  Administrator.  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PAR^ 


-^.AMENDED] 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 


Subpart  W-  Massatnusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c){110)  to  read  as 
follows: 

§  52.1 120    Identification  of  plan. 

*  *  *  *  x 

(c)  *  *  * 

(110)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  March  29, 
1995. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 


dated  March  29,  1995  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  The  following  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  for  the  Commonwealth  of 
Massachusetts  effective  on  January  27, 
1995:  310  Code  of  Massachusetts 
Regulations  Section  7.18(29),  Bakeries. 

3.  In  §52.1167  Table  52.1167  is 
amended  by  adding  the  following  new 
state  citation:  310  CMR  7.18(29), 
Bakeries 


§52.116~     EPA-aopro 

State  'eguiatio'-'s 


■a  MassaCusetis 


Table  52.1167.— EPA-Approved  Rules  and  Regulations. 


State  citation 


Title/subject 


Date  sub- 
mitted by 
State 


Date  approved 
by  EPA 


Federal  Register 
citation 


52.1120(c)        Comments/unapproved  sections 


310  CMR  7.18(29)     Bakeries 


03/29/95    July  5,  2000 


[Insert  FR  cita- 
tion from  pub- 
lished date). 


110    Reasonably      Available      Control 
Technology  Requirement 

(RACT)  for  bakeries. 


[FR  Doc.  00-15909  Filed  7-3-00;  8:45  am] 
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AGENCY 

4i;,  QPp  Par.  52 

[OR  82-7297a;  FRL  6714-7] 

Approval  and  P^orn,j|gation  of 
implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  we)  approves  the 
following  revisions  to  the  Oregon  State 
Implementation  Plan  (SIP):  the  repeal  of 
Oregon's  Consumer  Products  Rules,  the 
repeal  of  the  Architectural  Coatings 
Rules,  the  revision  and  partial  repeal  of 
the  Motor  Vehicle  Refinishings  Rules, 
and  definition  revisions.  The  Oregon 
Department  of  Environmental  Quality 
(ODE(^  forwarded  this  submittal  to  EPA 
for  inclusion  in  the  Oregon  SIP  on  June 
18,  1999.  These  revisions  were 
submitted  for  the  purposes  of  complying 
with  section  110  and  part  D  of  the  Clean 
Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  September  5.  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  4,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 


rule  in  the  Federal  Register  and  inform 
the-public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Debra  Suzuki.  EPA, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA  and 
other  information  supporting  this  action 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality  (OAC^107),  1200  Sixth  Avenue, 
Seattle,  Washington  98101  and  Oregon 
Department  of  Environmental  Quality, 
811  SW  Sixth  Avenue,  Portland,  Oregon 
97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Suzuki.  EPA,  Office  of  Air 
Quality  (OAQ-107).  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
0985. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Consumer  and  Commercial  Products 
Rules 

1.  What  revisions  to  the  Oregon  SIP  are  we 

approving? 

2.  What  Are  Consumer  and  Commercial 

Products  Rules? 

3.  What  is  Ozone? 


4.  Why  are  Consumer  and  Commercial 

Products  regulated? 

5.  Why  are  we  repealing  Oregon's  Consumer 

and  Commercial  Products  Rules  from  the 
SIP  now? 

6.  What  are  the  differences  between  EPA's 

and  Oregon's  rules? 

a.  General 

b.  Consumer  Products  (OAR  340-022-0800 

through  OAR  340-022-0860) 

c.  Architectural  Coatings  (OAR  340-022- 

1000  through  OAR  340-022-1050) 

d.  Aerosol  Spray  Paint  (OAR  340-022-0900 

through  OAR  340-022-0950) 

e.  Automobile  Refinishing  Coatings  (OAR 

340-022-0700  through  OAR  340-022- 
0760) 

7.  How  will  these  differences  affect  VOC 

emissions  in  Portland? 

B.  VOC  Definitions 

1.  What  revisions  to  the  Oregon  SIP  are  we 

approving? 

2.  Why  are  the  VOC  Definitions  changing? 
Summary  of  Action 

Administrative  Requirements 

A.  Consumer  and  Commercial  Products 
Rules 

1.  What  Revisions  to  the  Oregon  SIP  Are 
We  Approving? 

We  are  approving  the  repeal  of 
Oregon's  Consumer  Products  Rules,  the 
repeal  of  the  Architectural  Coatings 
Rules,  and  a  revision  and  partial  repeal 
of  the  Motor  Vehicle  Refinishings  Rules. 

2.  What  Are  Consumer  and  Commercial 
Products  Rules? 

Consumer  and  Commercial  Products 
Rules  reduce  Volatile  Organic 
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Compound  (VOC)  emissions  from 
categories  of  products  such  as  consiuner 
products,  architectural  coatings, 
automobile  refinishing  coatings, 
aerospace  coatings,  aerosol  spray  paints, 
industrial  cleaning  solvents,  and  metal 
furniture  coatings.  VOCs  contribute 
significantly  to  the  formation  of  ground- 
level  ozone. 

3.  What  Is  Ozone? 

Ozone  is  an  odorless,  colorless  gas 
composed  of  three  atoms  of  oxygen. 
Ozone  is  major  component  of  smog  and 
causes  adverse  health  and 
environmental  impacts  when  present  in 
high  concentrations  at  ground  level. 
Ground-level  ozone  is  not  emitted 
directly  into  the  air  but  forms  when 
VOCs  and  Nitrogen  Oxides  (NOx)  mix 
and  react  chemically  in  the  presence  of 
sunlight.  Therefore,  ozone  is  controlled 
by  reducing  VOC  or  NOx  emissions. 

The  federal  Clean  Air  Act  requires 
EPA  to  set  health-based  standards  for 
six  commonly  occurring  air  pollutants, 
including  ozone.  These  standards  are 
referred  to  as  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  Clean 
Air  Act  also  requires  each  state  to 
develop  and  implement  a  SIP  for 
meeting  and  maintaining  the  NAAQS 
within  their  state. 

4.  Why  Are  Consumer  and  Commercial 
Products  Regulated? 

The  Clean  Air  Act  Amendments  of 
1990  included  a  new  requirement 
(Section  183(e))  for  regulating  consumer 
and  commercial  products.  Section 
183(e)  directs  EPA  to  conduct  a  study  of 
VOC  emissions  from  consumer  and 
commercial  products.  Based  on  this 
study,  EPA  is  required  to  schedule  for 
regulation  the  categories  of  products 
that  have  the  potential  to  contribute  to 
ozone  nonattainment.  EPA  completed 
the  study  and  a  report  to  Congress  in 
1995  and  also  published  the  schedule 
for  regulation  in  a  Federal  Register 
document  (60  PR  15264)  on  March  23, 
1995.  The  schedule  was  subsequently 
revised  on  March  18. 1999  (64  PR 
13422). 

In  the  past,  the  Portland  area  failed  to 
meet  the  ozone  NAAQS  and  was 
designated  as  a  non-attainment  area  in 
1978.  The  Governor  of  Oregon 
appointed  a  Task  Force  in  1992  to 
ensure  the  maintenance  of  the  ozone 
(Standard.  One  of  the  strategies  the  Task 
Force  selected  was  to  reduce  VOCs  from 
consumer  and  commercial  products. 
The  promulgation  of  EPA's  Consumer 
and  Commercial  Products  Rules  was 
delayed  beyond  the  time  when  Portland 
needed  the  VOC  reductions  to  meet  its 
emission  targets.  Therefore,  in  1995, 
Oregon  adopted  its  own  rules  for 


Portland  for  Consumer  Products, 
Architectural  Coatings,  Aerosol  Spray 
Paint,  and  Motor  Vehicle  Refinishings 
in  the  Portland  Ozone  Maintenance 
Plan.  On  May  19,  1997,  after  Oregon  had 
demonstrated  that  the  Portland  area  had 
attained  the  ozone  NAAQS,  EPA 
redesignated  the  area  as  an  ozone 
attaiimient  area  and  approved  the 
maintenance  plan  as  a  part  of  the  SIP 
(62  FR  27204). 

5.  Why  Are  We  Repealing  Oregon's 
Consiuner  and  Commercial  Products 
Rules  From  the  SEP  Now? 

Oregon  developed  its  rules  with  the 
intention  of  repealing  them  when  EPA's 
rules  took  effect.  On  September  11, 

1998,  EPA  finalized  federal  rules  for 
Consumer  Products  (63  FR  48819), 
Architectural  Coatings  (63  FR  48848), 
and  Automobile  Refinishing  Coatings 
(63  FR  48806).  These  measvues  apply 
nationwide  and  provide  consistency  for 
the  regulated  community.  In  May  of 

1999,  Oregon  adopted  revisions  to  their 
administrative  rules  to  amend  and 
repeal  their  Consiuner  and  Commercial 
Products  Rules. 

6.  What  Are  the  Differences  Between 
EPA's  and  Oregon's  Rules? 

a.  Genera/;  EPA's  national  rules  apply 
to  the  manufacturers,  importers,  and 
distributors  (for  the  Consumer  Products 
Rule)  of  the  products,  so  VOC  content 

is  controlled  at  the  source.  Since 
Oregon's  rules  only  applied  in  the 
Portland  area,  they  also  had  to  restrict 
the  sale  and  commercial  application  of 
the  products. 

b.  Consumer  Products  (OAR  340-022- 
0800  through  OAR  340-022-0860):  The 
Consumer  Products  Rules  establish  VOC 
limits  for  a  variety  of  household 
products  such  as  hair  sprays,  air 
fresheners,  windshield  washer  fluids, 
cleaners,  and  antiperspirants.  Oregon's 
rules  are  more  stringent  than  EPA's 
rules  in  two  categories  of  products, 
windshield  washer  fluid  and  nail  polish 
remover. 

c.  Architectural  Coatings  (OAR  340- 
022-1000  through  OAR  340-022-1050): 
The  Architectural  Coatings  Rules 
establish  VOC  limits  for  paint  for  all 
"stationary  structures"  (houses, 
industrial  equipment,  traffic  markings, 
etc.).  The  EPA  VOC  limits  are  more 
stringent  than  Oregon  in  four  categories 
(alkali  resistant  primers,  swimming  pool 
coatings,  opaque  below  ground  wood 
preservatives,  and  lacquer  stains),  while 
Oregon's  limits  are  more  stringent  in 
nine  categories  (antenna  coatings, 
calcimine  recoaters,  clear  shellacs, 
concrete  curing  and  sealing  compounds, 
concrete  surface  retarders,  conversion 


varnishes,  faux  finishes,  stain 
controllers,  and  zone  marking  coatings). 

EPA's  rules  allow  manufacturers  to 
produce  high  VOC  coatings  if  they  pay 
an  "exceedance  fee"  of  $2,500  per  ton 
of  VOC  in  excess  of  the  applicable  VOC 
content  Umit.  EPA's  rules  also  allow 
each  manufacturer  and  importer  to 
exempt  the  VOC  used  in  small  volume 
products.  The  exemption  begins  at 
twenty-five  tons  per  year  for  each 
manufacturer  and  importer,  but 
decreases  to  ten  tons  per  year  in  2002. 
Oregon's  rules  do  not  contain  either  of 
these  provisions. 

d.  Aerosol  Spray  Paint  (OAR  340- 
022-0900  through  OAR  340-022-0950): 
The  Aerosol  Spray  Paint  Rules  limit  the 
VOC  content  of  paint  sold  in  aerosol 
cans.  EPA's  rules  for  aerosol  spray  paint 
is  not  scheduled  to  be  promulgated  until 
2001.  Therefore,  this  portion  of  Oregon's 
rules  is  retained. 

e.  Automobile  Refinishing  Coatings 
(OAR  340-022-0700  through  OAR  340- 
022-0760):  The  Automobile  Refinishing 
Coatings  Rules  set  VOC  limits  for 
automotive  coatings.  Oregon's  rules 
require  painters  to  use  efficient  High 
Volume/Low  Pressure  (HVLP)  spray 
guns  and  ipray  gun  cleaning  equipment 
to  further  reduce  solvent  emissions, 
which  is  not  required  in  the  EPA  rules. 
Therefore,  the  provisions  of  Oregon's 
regulations  regarding  the  use  of  HVLP 
spray  guns  and  spray  gun  cleaning 
equipment  are  retained  in  the  SIP. 
Additionally,  EPA's  rules  exempt 
lacquer  topcoats,  while  Oregon's  rules 
do  not. 

7.  How  Will  These  Differences  Affect 
VOC  Emissions  in  Portland? 

ODEQ  submitted  a  demonstration 
showing  that  the  EPA  rules  will  achieve 
VOC  reductions  at  least  as  significant  as 
the  existing  Consumer  and  Commercial 
Products  Rules  in  the  Portland  Ozone 
Maintenance  Plan  (based  on  EPA's  VOC 
reduction  estimates  published  in  the 
Final  Rules).  ODEQ's  rules  only  apply  to 
the  Portland  area,  so  noncomplying 
products  inevitably  leak  into  Portland 
from  the  outlying  region.  EPA's  rules 
apply  uniformly  across  the  nation  and 
consequently  achieve  a  much  higher 
degree  of  rule -effectiveness.  Therefore, 
Oregon's  Consumer  and  Commercial 
Products  Rules  can  be  removed  from  the 
SIP  with  no  deleterious  effect  on  any 
NAAQS,  Prevention  of  Significant 
Deterioration  increment,  or  visibility  in 
Class  I  areas. 
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B.  VOC  Definitions 

1.  What  Revisions  to  the  Oregon  SIP  Are 
We  Approving? 

The  June  18, 1999  submittal  included 
revisions  to  the  VOC  definitions  in  OAR 
340-022-0102  and  OAR  340-028-0110. 
The  VOC  definitions  were  revised  to 
delist  1 7  compounds  from  the 
definitions  of  VOC.  The  delisted 
compounds  are:  difluoromethane  (HFC- 
32);  ethylfluoride  (HFC-161); 
1,1,1,3,3.3-hexafluoropropane  (HFC- 
236fa);  1,1.2,2,3-pentafluoropropane 
(HFC-245ca);  1,1,2.3.3- 
pentafluoropropane  (HFC-245ea); 
1,1,1,2,3-pentafluoropropane  (HFC- 
245eb);  1,1,1,3,3-pentafluoropropane 
(HFC-245fa):  1,1.1,2,3,3- 
hexafluoropropane  (HFC-236ea); 
1,1,1,3,3-pentafluorobutane  (HFC- 
365mfc);  chlorofluoromethane  (HCFC- 
31);  1-chloro-l-fluoroethane  (HCFC- 
1 5 1  a) ;  1 ,2-dichloro-l ,  1 .2-trifluoroethane 
(HCFC-123a);  1,1.1,2,2,3,3,4,4- 
nonafluoro-4-methoxy-butane 
(C4FyOCH3);  2- 

(difluoromethoxymethyl)-l, 1,1,2,3, 3,3- 
heptafluoropropane((CF3)2CFCF20CH3); 
1-ethoxy-l. 1,2,2,3, 3,4,4,4- 
nonafluorobutane  {C4F9OC2H5);  2- 
(ethoxydifluoromethyl)-l  ,1 ,1 ,2,3,3,3- 
heptafluoropropane 
({CF3)2CFCF20C2Hs):  and  methyl 
acetate.  The  proposed  amendments  also 
add  a  technical  clarification  that  these 
VOC  definitions  relate  to  ground-level 
(tropospheric)  ozone  and  not  to  ozone 
depleting  reactions  in  the  stratosphere. 

2.  Why  Are  the  VOC  Definitions 
Changing? 

EPA  modified  the  federal  definition  of 
VOC  in  40  CFR  51.100(s)  by  adding 
additional  compounds  that  are 
exempted  from  the  VOC  definition  due 
to  their  negligible  photochemical 
reactivity.  This  SIP  revision  will  make 
the  state  and  federal  definitions  of  VOC 
consistent. 

Summary  of  Action 

While  EPA's  Consumer  and 
Commercial  Products  Rules  are  slightly 
less  stringent  than  ODEQ's  rules  as 
detailed  above,  ODEQ  has  demonstrated 
that  the  VOC  reductions  relied  upon  in 
the  Portland  Ozone  Maintenance  Plan 
will  not  be  adversely  affected  by  the 
substitution  of  EPA's  national  rules  for 
Oregon's  rules.  Therefore,  we  are 
approving  the  repeal  of  Oregon's 
Consumer  Products  Rules,  the  repeal  of 
the  Architectural  Coatings  Rules,  and  a 
revision  and  partial  repeal  of  the  Motor 
Vehicle  Refinishings  Rules.  The  SIP 
revision  to  the  VOC  definitions  will 
make  the  state  and  federal  definitions 


consistent,  and  therefore  we  are  also 
approving  this  revision. 

"The  list  below  identifies  the  revisions 
we  are  approving  and  the  rules  we  are 
repealing  from  the  SIP,  with  the  state 
effective  date  of  the  rules  in 
parentheses.  The  effective  date  of 
Oregon's  repeal  of  the  Consumer 
Products  Rules  was  Jime  10,  1999.  The 
effective  date  of  Oregon's  revision  and 
partial  repeal  of  the  Motor  Vehicle 
Refinishings  Rules  was  July  12,  1999. 
The  effective  date  of  Oregon's  repeal  of 
the  Architectiual  Coatings  Rules  was 
March  13,  2000. 

Please  note  that  since  these  SIP 
revisions  were  adopted  by  the  state, 
other  modifications  to  Oregon's  rules 
may  have  been  adopted  by  the 
Environmental  Quality  Commission  and 
submitted  to  the  EPA  for  approval  (e.g. 
the  rule  recodification  package). 
Approval  of  the  SIP  revisions  discussed 
in  this  action  does  not  rescind  any  local 
rule  amendments  that  were 
subsequently  filed  and  submitted. 

A.  The  Revisions  EPA  is  Approving  Into 
the  SIP 

OAR  340-022-0102  (73)— Definitions 

(5-21-99) 
OAR  340-028-0110  (139)— Definitions 

(5-21-99) 

Motor  Vehicle  Refinishing 

OAR  340-022-0700— Applicability  (7- 

12-99) 
OAR  340-022-0710— Definitions  (7-12- 

99) 
OAR  340-022-0740— Requirements  for 

Motor  Vehicle  Refinishing  in 

Portland  AQMA  (7-12-99) 
OAR  340-022-0760— Inspecting  and 

Testing  Requirements  (7-12-99) 

B.  The  Revisions  EPA  is  Removing  From 
the  SIP 

OAR  340-022-0102  (73)— Definitions 

(5-9-97) 
OAR  340-028-0110  (139)— Definitions 

(10-14-98) 

Consumer  Products 

OAR  340-022-0800— Applicability  (5- 

25-95) 
OAR  340-022-0810— Definitions  (8-14- 

96) 
OAR  340-022-0820— Consumer 

Product  Standards  and  Exemptions 

(5-25-95) 
OAR  340-022-0830— Requirements  for 

Manufactiwe  and  Sale  of  Consumer 

Products  (5-25-95) 
OAR  340-022-0840— Iimovative 

Products  (10-22-96) 
OAR  340-022-0850— Recordkeeping 

and  Reporting  Requirements  (5-25- 

95) 
OAR  340-022-0860— Inspection  and 

Testing  Requirements  (5-25-95) 


Motor  Vehicle  Refinishing 

OAR  340-022-0700— Applicability  (5- 

25-95) 
OAR  340-022-0710— Definitions  (8-14- 

96) 
OAR  340-022-0720— Coating  Standards 

and  Exemptions  (5-25-95) 
OAR  340-022-0730— Requirements  for 

Manufacture  and  Sale  of  Coatings 

(5-25-95) 
OAR  340-022-0740— Requirements  for 

Motor  Vehicle  Refinishing  in 

Portland  AQMA  (5-25-95) 
OAR  340-022-0750— Recordkeeping 

and  Reporting  Requirements  (5-25- 

95) 
OAR  340-022-0760— hispecting  and 

Testing  Requirements  (5-25-95) 

Architectxu-al  Coatings 

OAR  340-022-1000— Applicability  (5- 

25-95) 
OAR  340-022-1010— Definitions  (8-14- 

96) 
OAR  340-022-1020— Standards  (5-25- 

95) 
OAR  340-022-1030— Requirements  for 

Manufacture,  Sale  and  Use  of 

Architectural  Coating  (5-25-95) 
OAR  340-022-1040— Recordkeeping 

and  Reporting  Requirements  (5-25- 

95) 
OAR  340-022-1050— Inspection  and 

Testing  Requirements  (5-25-95) 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  September  5,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
August  4,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  September 
5,  2000  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Administrative  Requirements 

A.  Under  Executive  Order  12866  (58 
FR  51735,  October  4,  1993),  this  action 
is  not  a  "significant  regulatory  action" 
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and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-^). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 


takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  5,  2000 
unless  EPA  receives  adverse  written 
comments  by  August  4,  2000. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  5, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

B.  Oregon  Notice  Provision.  During 
EPA's  review  of  a  SIP  revision  involving 
Oregon's  statutory  authority,  a  problem 
was  detected  which  affected  the 
enforceability  of  point  source  permit 
limitations.  EPA  determined  that, 
because  the  five-day  advance  notice 
provision  required  by  ORS  468.126(1) 
(1991)  bars  civil  penalties  from  being 
imposed  for  certain  permit  violations, 
ORS  468  fails  to  provide  the  adequate 
enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval,  as 
specified  in  section  110  of  the  Clean  Air 
Act  and  40  CFR  51.230.  Accordingly, 
the  requirement  to  provide  such  notice 
would  preclude  federal  approval  of  a 
section  110  SIP  revision. 


To  correct  the  problem  the  Governor 
of  Oregon  signed  into  law  new 
legislation  amending  ORS  468.126  on 
September  3,  1993.  This  amendment 
added  paragraph  ORS  468.126(2)(e) 
which  provides  that  the  five-day 
advance  notice  required  by  ORS 
468.126(1)  does  not  apply  if  the  notice 
requirement  will  disqualify  a  state 
program  from  federal  approval  or 
delegation.  ODEQ  responded  to  EPA's 
understanding  of  the  application  of  ORS 
468.1 26(2)(e)  and  agreed  that,  because 
federal  statutory  requirements  preclude 
the  use  of  the  five-day  advance  notice 
provision,  no  advance  notice  will  be 
required  for  violations  of  SIP 
requirements  contained  in  permits. 

C.  Oregon  Audit  Privilege.  Another 
enforcement  issue  concerns  Oregon's 
audit  privilege  and  immunity  law. 
Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Oregon's  Audit  Privilege  Act,  ORS 
468.963  enacted  in  1993,  or  its  impact 
upon  any  approved  provision  in  the  SIP, 
including  the  revision  at  issue  here.  The 
action  taken  herein  does  not  express  or 
imply  any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  other  Clean  Air  Act  Program 
resulting  from  the  effect  of  Oregon's 
audit  privilege  and  immunity  law.  A 
state  audit  privilege  and  immunity  law 
can  affect  only  state  enforcement  and 
cannot  have  any  impact  on  federal 
enforcement  authorities.  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113,  167,  205,  211  or  213,  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 
unaffected  by  a  state  audit  privilege  or 
immunity  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  Stale  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1. 1982. 

Dated:  May  22.  2000. 
Chuck  Clarke, 
Regional  Administrator,  Region  JO. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52~{AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(132)  to  read  as 
follows: 

§  52. 1 970     Identification  of  plan. 

***** 

(c)  *  *   * 

(132)  On  June  18,  1999,  the  Director 
of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  SEP  revision  to  repeal  the 
Consumer  Products  Rules,  repeal  the 
Architectural  Coatings  Rules,  revise  and 
partially  repeal  the  Motor  Vehicle 
Refinishings  Rules,  and  revise  the 
Volatile  Organic  Compounds 
definitions. 

(i)  Incorporation  by  reference. 

(A)  Oregon  Administrative  Rule 
(OAR)  340-022-0102  (73)  and  OAR 
340-028-0110  (139),  as  effective  May 
21,  1999;  and  OAR  340-022-0700,  OAR 
340-022-0710,  OAR  340-022-0740,  and 
OAR  340-022-0760,  as  effective  July  12, 
1999. 

(B)  Remove  the  following  provisions 
from  the  current  incorporation  by 
reference:  OAR  340-022-0102  (73),  as 
effective  May  9,  1997;  OAR  340-028- 
0110  (139),  as  effective  October  14, 
1998;  OAR  340-022-0800,  OAR  340- 
022-0820,  OAR  340-022-0830,  OAR 
340-022-0850,  and  OAR  340-022-0860, 
OAR  340-022-0700,  OAR  340-022- 
0720,  OAR  340-022-0730,  OAR  340- 
022-0740,  OAR  340-022-0750.  OAR 
340-022-0760,  OAR  340-022-1000, 
OAR  340-022-1020,  OAR  340-022- 
1030.  OAR  340-022-1040.  and  OAR 
340-022-1050  as  effective  May  25. 
1995;  OAR  340-022-0840.  as  effecUve 
October  22.  1996;  and  OAR  340-022- 
710.  OAR  340-022-810,  OAR  340-022- 
1010,  as  effective  August  14,  1996. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan52 

[INI 05-1  a;  FRL-6720-2] 

Approval  and  Promulgation  of 
Implementation  Plan,  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  Indiana's 
State  Implementation  Plan  (SIP) 
revision  request  to  control  emissions  of 
volatile  organic  compounds  (VOCs) 
from  steel  mill  sinter  plants  in  Lake  and 
Porter  Counties.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the  SIP 
revision  request  on  April  6.  1999.  The 
revision  applies  to  integrated  steel  mills 
in  Lake  and  Porter  Counties,  and 
provides  for  limits  on  emissions  of 
VOCs  from  those  facilities.  VOC 
emissions  are  a  precursor  of  ground- 
level  ozone,  commonly  known  as  smog. 
High  ozone  levels  are  detrimental  to 
human  health  and  contribute  to  upper 
respiratory  ailments  stich  as  asthma. 
DATES:  This  rule  is  effective  on 
September  5,  2000,  unless  EPA  receives 
relevant  adverse  written  comments  by 
August  4,  2000.  If  EPA  receives  adverse 
written  comment,  it  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register  and  inform  the  pubUc 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  You  can  inspect  copies  of 
the  State  Plan  submittal  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (We  recommend 
you  contact  Francisco  J.  Acevedo, 
Environmental  Protection  Specialist,  at 
(312)  886-6061  before  visiting  the 
Region  5  office). 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo,  Environmental 
Protection  Specialist,  at  (312)  886-6061. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 
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I.  Petitions  for  Judicial  Review 

L  What  Is  EPA  Approving  in  This 
Action? 

We  are  approving  Indiana's  rule  (lAC 
8-13)  that  regulates  emissions  of  VOCs 
from  steel  mill  sinter  plants  in  Lake  and 
Porter  Counties.  Our  approval  makes  the 
Indiana  sinter  plant  rule  part  of  the 
federally  enforceable  SEP  under  the 
Clean  Air  Act  (Act). 

II.  VVhv  Did  Indiana  Submit  a  Sinter 
Plant  SIP  Revision  Request? 

Lake  and  Porter  Counties  are 
classified  under  the  Act  as  severe 
nonattainment  for  ozone.  High  ozone 
levels  are  detrimental  to  human  health 
and  contribute  to  upper  respiratory 
ailments  such  as  asthma.  The  sintering 
process  at  steel  mills  emits  significant 
amounts  of  VOC,  and  Indiana  has 
identified  reductions  in  emissions  from 
the  sintering  process  as  making  an 
important  contribution  toward 
improving  air  quality  and  attaining  the 
ambient  ozone  air  quality  standard. 

in.  Who  Is  .\ffected  bv  the  Indiana 
Sinter  Plant  SIP  Revision? 

The  SIP  revision  requirements  are 
applicable  to  all  steel  mill  sinter  plant 
operations  in  Lake  and  Porter  Counties. 
According  to  Indiana,  there  are  four 
existing  sinter  plants  operating  in  Lake 
and  Porter  Counties.  Three  are  located 
in  Lake  County:  LTV  Steel  Company, 
Inland  Steel  Company  and  U.S.  Steel, 
Gary  Works;  and,  one  is  located  in 
Porter  County:  Bethlehem  Steel. 

rV.  What  Does  the  Indiana  Sinter  Plant 
SIP  Revision  Require? 

The  rule  establishes  three  types  of 
VOC  emission  limits  for  the  period  from 
May  1  through  September  30  for  sinter 
plant  windbox  exhaust  gas  VOC 
emissions:  a  seasonal  cap,  a  maximum 
daily  limit,  and  a  lower  daily  limit  for 
days  on  which  an  exceedance  of  the 
national  ambient  air  quality  standard  for 
ozone  is  predicted  to  be  likely.  The 
emission  limits  are  based  on  a  VOC 
emission  rate  equal  to  twenty-five 
hundredths  (0.25)  pounds  per  sinter 
produced  and  a  daily  sinter  production 
rate.  In  addition,  from  October  1 
through  April  30.  sinter  plant  windbox 
exhaust  gas  VOC  emissions  are  limited 
to  thirty-six  hundredths  (0.36)  pound 
per  ton  of  sinter  produced.  The  rule  also 
contains  control  measure  operation, 
maintenance,  and  monitoring 
requirements,  and  record  keeping  and 
reporting  requirements. 


Federal  Register /Vol.  65,  No.  129 /Wednesday,  July  5,  2000 /Rules  and  Regulations  41351 


The  rule  requires  that  by  November  1 , 
1998.  the  owners  or  operators  of  the 
sinter  plants  mentioned  above  submit  a 
report  detailing,  among  other  things, 
how  the  limits  of  the  rule  will  be  met. 
In  addition,  the  rule  requires  the 
submission  of  a  corrective  action  plan 
that  will  be  implemented  in  the  event  of 
an  exceedance,  and  a  high  ozone  day 
action  plan  in  the  event  that  a  high 
ozone  day  is  predicted.  At  this  time,  all 
of  the  sinter  plant  operations  covered  by 
this  rule  have  submitted  the  above 
documentation  to  the  Indiana 
Department  of  Environment. 

The  rule  requires  that  on  or  after 
January  1.  1999,  the  sinter  plant 
operations  comply  with  all  the  above 
requirements. 

V.  Where  Are  the  Indiana  Sinter  Plant 
Requirements  Codified? 

Indiana  has  codified  its  sinter  plant 
rule  at  326  Indiana  Administrative  Code 
(lAC)  8-13.  The  hidiana  Pollution 
Control  Board  adopted  the  rule  on 
March  4,  1998.  The  rule  was  filed  with 
the  Secretarv'  of  State  on  June  24,  1998, 
and  became  effective  on  July  24,  1998. 
The  rule  was  published  in  the  Indiana 
Register  on  August  1,  1998,  at  21  IR 
4195. 

\1.  What  Public  Review  OpporhiniHes 
Did  Indiana  Provide? 

Indiana  held  three  public  hearings  in 
Indianapolis,  Indiana  on  the  sinter  plant 
rule  on  December  3,  1997,  February  4, 
1998,  and  March  4.  1998. 

Vn.  EPA  Rulemaking  Action. 

In  this  rulemaking  action,  we  are 
approving  Indiana's  April  6,  1999,  SIP 
revision  request  regarding  steel  mill 
sinter  plant  VOC  controls  (326  LAC  8- 
13)  in  Lake  and  Porter  Counties. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
written  comments  be  received.  This 
action  will  be  effective  without  further 
notice  unless  EPA  receives  relevant 
adverse  written  comment  by  August  4, 
2000.  Should  the  Agency  receive  such 
comments,  it  will  publish  a  notice 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
(  omments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  September  5.  2000. 


Vin.  Administrative  Requirements. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  saifety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
,  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 


does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410{a)(2}. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  emd  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  5,  2000 
unless  EPA  receives  adverse  written 
comments  by  August  4,  2000. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  poUcies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  5, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  June  12,  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(131)  to  read  as 
follows: 

§52.770     Identification  of  pian. 
***** 

IrA    *       *       * 

(131)  On  April  6,  1999,  Indiana 
submitted  rules  for  the  control  of 
volatile  organic  compound  emissions 
from  steel  mill  sinter  plant  operations  in 
Lake  and  Porter  Counties  as  a  revision 
to  the  State  Implementation  Plan. 

(i)  Incorporation  by  reference. 

326  Indiana  Administrative  Code  8- 
13:  Sinter  Plants.  Adopted  by  the 
Indiana  Air  Pollution  Control  Board 
March  4,  1998.  Filed  with  the  Secretary 
of  State  June  24,  1998.  Published  at 
Indiana  Register,  Volume  21,  Number 
11,  August  1,  1998.  Effective  July  24. 
1998. 

[PR  Doc.  00-16070  Filed  7-3-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
i»Nl28-1a    FRL-6713-1] 

Approval  and  Promulgation  of 
Implementation  Plan:  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revised 
opacity  limits  for  three  casting 
complexes  at  ALCOA  Warrick 
Operations,  which  were  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
January  13,  2000  as  amendments  to  its 
State  Implementation  Plan  (SIP). 
ALCOA  Warrick  Operations  is  a  primary 
aluminum  smelter  located  in  Newburgh, 
Indiana.  The  revised  limits  allow  higher 
opacity  emissions  during  fluxing 
operations  at  three  casting  complexes. 
This  action  does  not  reverse  applicable 
mass  emissions  Limits. 
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DATES:  This  rule  is  effective  on 
September  5,  2000,  unless  EPA  receives 
adverse  written  comments  by  August  4, 
2000.  If  adverse  conunent  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register  and 
inform  the  public  that  the  rule  will  not 
tako  pffoft. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-ISJ),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Enviromnental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohiman,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 

II.  What  facilities/operations  does  this  action 

apply  to? 

III.  What  are  the  provisions  of  the  opacity 

limits? 

IV.  What  are  the  current  limits  on  these 

sources? 

V.  What  supporting  materials  did  Indiana 

provide? 

VI.  What  are  the  environmental  effects  of  this 

action? 

VII.  EPA  rulemaking  action. 

VIII.  Administrative  requirements. 

A.  Executive  Order  12866 

B.  Executive  Order  13045 
■  C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 

I.  What  Is  the  EPA  Approving? 

We  are  approving  as  SIP  revisions 
revised  opacity  limits  for  three 
processes  at  ALCOA  Warrick 
Operations,  which  were  submitted  by 
IDEM  on  January  13,  2000.  The  revised 
limits  allow  higher  opacity  emissions 
during  fluxing  operations  at  three 
casting  complexes.  This  action  does  not 
change  mass  emissions  limits  for  these 
sources. 


II.  What  Facilities/Operations  Does  This 
Action  Apply  To? 

We  are  approving  revised  opacity 
limits  for  three  processes  at  ALCOA 
Warrick  Operations.  ALCOA  Warrick 
Operations  is  a  primary  aluminum 
smelter  located  in  Newburgh,  Indiana. 
Molten  aluminum  is  transferred  from 
the  melt  furnaces  into  the  holding 
furnaces  for  final  fluxing,  then  cast  into 
slabs.  There  are  no  particulate  matter 
(PM)  control  devices  for  these  processes. 
Emissions  are  exhausted  through 
ventilation  hoods  to  the  exhaust  stacks 
for  each  holding  furnace.  The  revised 
limits  apply  to  the  #1  Complex 
(Horizontal  Direct  Chill  Casting,  or 
HDC),  the  #8  Complex  (Electromagnetic 
Casting,  or  EMC)  and  the  #5  HDC 
complex.  Each  of  these  casting 
complexes  contains  two  holding 
furnaces. 

in.  What  Are  the  Provisions  of  the 
Opacity  Limits? 

The  revised  limits  for  both  the  #1 
complex  and  the  #8  complex  are 
contained  in  revised  operation  permits 
OP  87-07-91-0112  thru  0116,  issued  by 
IDEM  on  October  1,  1999.  The  revised  ' 
limit  for  the  #5  complex  is  contained  in 
revised  operation  permit  OP  87-07-91- 
0113  issued  by  IDEM  on  December  15, 
1999. 

The  revised  limits  allow  emissions 
with  an  opacity  up  to  80  percent  during 
the  fluxing  portion  of  the  production 
cycle  from  the  East  and  West  holding 
furnace  exhaust  stacks  at  the  #1 
Complex  (HDC).  This  opacity'  is  allowed 
for  no  more  than  6  six-minute  averaging 
periods,  and  only  during  fluxing.  For  all 
other  portions  of  the  production  cycle, 
the  limit  remains  at  40  percent.  Fluxing 
typically  lasts  12-15  minutes  of  the  5- 
10  hour  production  cycle  for  the  HDC, 
but  can  last  as  long  as  35  minutes. 

For  the  East  and  West  holding  furnace 
exhaust  stacks  at  the  #8  Complex  (EMC), 
the  revised  limit  allows  opacity  during 
fluxing  up  to  85  percent  for  2  six-minute 
averaging  periods,  and  up  to  80  percent 
opacity  for  4  additional  six-minute 
averaging  periods.  During  all  other 
portions  of  the  production  cycle,  the 
opacity  of  emissions  from  the  EMC 
continues  to  be  limited  to  40  percent. 
Fluxing  typically  lasts  12-15  minutes  of 
the  3-4  horn-  production  cycle  for  the 
EMC,  but  can  last  as  long  as  35  minutes. 

For  the  East  and  West  holding  furnace 
exhaust  stacks  at  the  #5  Complex  (HDC), 
the  revised  limit  allows  opacity  during 
fluxing  up  to  80  percent  for  3  six-minute 
averaging  periods,  75  percent  opacity 
for  1  six-minute  averaging  period,  65 
percent  opacity  for  1  six-minute 
averaging  period,  and  55  percent 


opacity  for  1  six-minute  averaging 
period.  During  all  other  portions  of  the 
production  cycle,  the  opacity  of 
emissions  from  the  EMC  continues  to  be 
limited  to  40  percent.  Fluxing  typically 
lasts  12-15  minutes  of  the  5-10  hour 
production  cycle  for  the  HDC,  but  can 
last  as  long  as  35  minutes. 

Mass  PM  emissions  remain 
unchanged  for  all  stacks  at  all 
complexes. 

rv.  What  Are  the  Current  Limits  on 
These  Sources? 

These  processes  are  currently  covered 
by  SIP  rule  Title  326  Indiana 
Administrative  Code,  Article  5,  Rule  1, 
Section  2  (326  lAC  5-1-2),  which 
provides  a  40  percent  opacity  limit  (6- 
minute  average). 

They  are  also  covered  by  a  SIP  mass 
emission  limit  contained  in  326  lAC  6- 
3-2.  This  regulation  provides  for  a  limit 
based  on  the  process  rate,  and  continues 
to  apply  at  all  times. 

V.  What  Supporting  Materials  Did 
Indiana  Provide? 

Indiana  provided  stack  test  data  and 
opacity  readings.  ALCOA  conducted 
stack  tests  to  show  that  the  revised 
opacity  limit  would  still  be  protective  of 
the  SIP  mass  PM  emission  limits. 
ALCOA  conducted  two  rounds  of  stack 
tests  on  the  #1  and  #8  complexes,  and 
one  roimd  on  the  #5  complex.  ALCOA 
conducted  opacity  readings,  utilizing 
EPA  reference  Method  9,  during  fluxing 
for  many  of  the  runs. 

The  first  round  of  tests  on  the  #1  and 
#8  complexes  measured  emissions  of 
PM  over  the  entire  production  cycle. 
(The  production  cycle  lasts  5-10  hours 
for  the  HDC  complexes  (#1  £ind  #5)  and 
3-4  hours  for  the  EMC  complex  (#8).) 
Nine  test  runs  were  conducted  on  each 
exhaust  stack.  Fluxing  was  conducted 
for  35  minutes  during  each  run,  to 
approximate  a  worst-case  scenario. 
(Fluxing  normally  lasts  only  12-15 
minutes.) 

The  second  round  of  tests  for  the  #1 
and  #8  complexes  and  the  single  round 
for  the  #5  complex  were  conducted  for 
only  one  hour  of  the  production  cycle 
each,  including  the  fluxing  portion  of 
the  cycle.  These  tests  were  designed  to 
show  compliance  with  mass  PM 
emissions  limits  on  a  one-hour  basis. 
The  tests  include  the  fluxing  portion  of 
the  cycle,  since  fluxing  produces  the 
bulk  of  emissions  from  the  holding 
furnaces.  3-12  test  runs  were  conducted 
on  each  exhaust  stack.  During  these 
tests,  fluxing  was  also  conducted  for  a 
"worst-case"  time  of  35  minutes. 
ALCOA  took  opacity  readings  diu-ing 
the  nms. 
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The  tests  show  that  ALCOA  can  meet 
SIP  mass  emissions  limits  at  the  EMC 
and  HDC  holding  furnace  stacks  during 
fluxing.  Even  though  opacity  was  often 
high  during  fluxing,  no  violations  of  the 
SIP  mass  PM  emissions  limits  were 
measured.  The  tests  indicate  that  the 
revised  opacity  limits  should  not  result 
in  violations  of  the  mass  limits  for  these 
sources. 

VI.  What  Are  the  Environmental  Effects 
of  This  Action? 

The  revised  opacity  limits  will  allow 
darker  smoke  to  be  emitted  than  does 
the  current  SIP  rule.  However,  since  no 
mass  limits  are  being  revised,  and  since 
the  revised  opacity  limits  are  protective 
of  the  current  mass  limits,  this  SIP 
revision  should  not  jeopardize  air 
quality. 

VII.  EPA  Rulemaking  Action 

We  are  approving,  through  direct  final' 
rulemaking,  revised  opacity  limits  for 
three  casting  complexes  at  ALCOA 
Warrick  Operations.  We  are  publishing 
this  action  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  we  are  proposing 
to  approve  the  SIP  revision  should 
adverse  written  comments  be  filed.  This 
action  will  be  effective  without  further 
notice  unless  we  receive  relevant 
adverse  written  comment  by  August  4, 
2000.  Should  we  receive  such 
comments,  we  will  publish  a  final  rule 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  you  are  advised 
that  this  action  will  be  effective  on 
September  5,  2000. 

VIII.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 


environmentcil  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plarmed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State    . 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
ageiicy  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
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The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  fiaal  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  Rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  5, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52  ' 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Particulate  matter. 

Dated:  May  31.  2000. 
David  A.  Ullrich, 

Acting  Hegional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  fnllnw^, 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SuDpan  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(135)  to  read  as 
follows: 

§52.770    Identification  of  plan. 

***** 

(c)  *  *  * 

(135)  On  Januar)'  1,  2000,  Indiana 
submitted  revised  opacity  limits  for 
three  processes  at  ALCOA  Warrick 


Operations.  The  revised  limits  allow 
higher  opacity  emissions  during  fluxing 
operations  at  three  casting  complexes. 
This  action  does  not  change  mass 
emissions  limits  for  these  sources. 
(i)  Incorporation  by  reference. 

(A)  Modifications  to  Operating 
Permits  OP  87-07-91-0112  thru  0116: 
Permit  I.D.  173-10913,  Issued  on 
October  1.  1999,  to  ALCOA,  Inc.— 
Warrick  Operations.  Effective  October  1, 
1999. 

(B)  Modifications  to  Operating  Permit 
OP  87-07-91-0113:  Permit  I.D.  173- 
11414,  Issued  on  December  15,  1999,  to 
ALCOA,  Inc. — Warrick  Operations. 
Effective  December  15.  1999. 

[PR  Doc.  00-16361  Filed  7-3-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 

AGENC' 

40  CFB  Part  180 
[OPP-300983;  FRL-649&-5] 
RIN  2070-AB78 

Methcxytenoziae,  Be:<zoic  Acid,  3- 
meihoxy-2-rnethyl-2-(3,5- 
dimethvibenzoyl)-2-(1,1- 
dimethvieif^y  ihydrazide;  Pesticide 
Tolerance 

AGENCY:  bnvlronmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  .  This  regulation  establishes 
tolerances  for  residues  of 
methoxyfenozide  in  or  on  cotton, 
undelinted  seed;  cotton  gin  byproducts; 
pome  fruit;  apple  pomace,  wet;  milk, 
meat  of  cattle,  goats,  hogs,  horses  and 
sheep  and  fat  of  cattle,  goats,  hogs, 
horses  and  sheep;  and  tolerances  for  the 
combined  residues  of  methoxyfenozide 
and  its  glucuronide  metabolite  in  meat 
byproduct  (except  liver)  and  liver  of 
cattle,  goats,  hogs,  horses  and  sheep. 
Rohm  and  Haas  Company  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  bv  the  Food  Quality  Protection 
Act  (FQPAJ  of  1996. 
DATES:  This  regulation  is  effective  )uly 
5,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-300983.  must  be  received 
by  EPA  on  or  before  September  5,  2000. 
ADDRESSES:  Written  objections  and 
heciring  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
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docket  control  number  OPP-300983  in 

the  subject  line  on  the  first  page  of  yoiir 

response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joseph  Tavano,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460:  telephone  number:  (703) 
305-6411;  and  e-mail  address: 
tavanojoseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  effected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Examples  of 

Categories 

NAICS 
codes 

potentially 
affected  en- 
tities 

Industry 

111 

Crop  pro- 
duction 

112 

Animal  pro- 
duction 

311 

Food  manu- 
facturing 

32532 

Pesticide 
manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  lo  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
vrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-300983.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  (October  6, 
1998,  63  FR  53656)  (FRL-6033-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a  as 
amended  by  the  FQPA  of  1996  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  for  tolerance  by 
Rohm  and  Haas  Company,  100 
Independence  Mall  West,  Philadelphia, 
PA  19106-2399.  This  notice  included  a 
sununary  of  the  petition  prepared  by 
Rohm  and  Haas  Company,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  residues  of  the 
insecticide,  methoxyfenozide,  in  or  on 
cottonseed;  cotton  gin  trash;  pome  fruit; 
meat,  kidney,  meat  byproducts  and  milk 
of  cattle,  goats,  sheep  and  hogs  and  fat 
of  cattle,  goats,  sheep  and  hogs  at  2.0, 
25.0,  1.25.  0.02,  0.1  parts  per  million 
(ppm)  respectively  and  tolerances  for 
the  combined  residues  of 
methoxyfenozide  and  its  glucuronide 
metabolite  in  or  on  liver  of  cattle,  goats, 
sheep,  and  hogs  at  0.1  ppm. 

Methoxyfenozide  is  a  reduced  risk 
pesticide  which  will  be  sold  under  the 
trade  name  of  Intrepid  2F. 
Methoxyfenozide  controls  codling  moth, 
green  fruitworm,  lesser  appleworm, 
Oriental  fruit  moth,  obliquebanded 
leafroler,  eyespotted  bud  moth,  fiiiittree 
leafroller,  pandemis  leafi-oller. 


redbanded  leafiroller,  variegated 
leafroller,  tufted  apple  bud  moth, 
spotted  tentiform  leafminer  and  Western 
tentiform  leafminer  on  pome  fruit  and 
cotton  bollwonn,  tobacco  budworm, 
beet  armyworm,  cabbage  looper,  cotton 
leafworm,  fall  armyworm.  Southern 
armyworm,  soybean  looper  and  true 
armyworm  on  cotton. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fi-om  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  methoxyfenozide  on  cotton, 
undelinted  seed;  cotton  gin  byproducts; 
pome  fiuit;  apple  pomace,  wet;  milk; 
meat  of  cattle,  goats,  hogs,  horses,  and 
sheep  and  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  2.0,  35.0,  1.5,  7.0, 
0.02,  0.02,  0.1  ppm  respectively,  and 
tolerances  for  the  combined  residues  of 
methoxyfenozide  and  its  glucuronide 
metabolite  in  liver  of  cattle,  goats,  hogs, 
horses  and  sheep  and  meat  byproducts 
(except  liver)  of  cattle,  goats,  hogs, 
horses  and  sheep  at  0.1  and  0.02  ppm 
respectively.  EPA's  assessment  of  the 
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dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  methoxyfenozide 
are  discussed  in  this  unit. 

Acute  toxicity  studies  with  technical 
grade:  Oral  LD50  in  the  rat  is  >  5,000 
milligrams/kilograms  (mg/kg)  for  males 
and  females-Toxicity  Category  IV;  Oral 
LD50  in  the  mouse  is  >  5,000  mg/kg  for 
males  and  females-Toxicity  Category  IV; 
Dermal  LDso  in  the  rat  is  >  2,000  mg/kg- 
Toxicity  Category  III;  Inhalation  LC50  in 
the  rat  is  >  4.3  millgram/liter  (mg/L)- 
Toxicity  Category  IV;  Primary  Eye 
Irritation  in  the  rabbit  -very  mild 
irritant-Toxicity  Category  FV;  Primary 
skin  irritation  in  the  rabbit-not  a  skin 
irritant-Toxicity  Category  IV. 
Methoxyfenozide  is  not  a  skin 
sensitizer. 

In  an  acute  neurotoxicity  study  in 
rats,  statistically  significant  decreased 
hindlimb  grip  strength  was  observed  in 
male  rats  at  3  hours  (approximate  time 
of  peak  effect)  following  a  single  oral 
dose  of  2,000  mg/kg  (limit  dose)  of 
methoxyfenozide.  Decreased  hindlimb 
grip  strength  was  also  observed  in  the 
male  rats  at  7  and  14  days,  but  was  not 
statistically  significant.  No  other 
systemic  or  neurotoxic  effects  were 
observed  in  the  male  rats  or  in  the 
female  rats  at  any  time  in  this  study. 
Since  this  marginal  effect  occurred  only 
in  one  sex,  was  statistically  significant 
at  only  one  time,  was  observed  only  at 
the  high  dose  (limit  dose)  and  no  other 
signs  of  toxicity  were  observed  in  the 
rats  in  this  study,  this  possible  effect  is 
not  considered  to  be  biologically 
significant.  In  addition,  neither 
decreased  hindlimb  grip  strength  nor 
any  other  signs  of  neurotoxicity  were 
observed  in  any  of  the  animals  at  any 
time  in  a  90-day  subchronic 
neurotoxicity  study  in  rats. 

In  a  2-weeK  range-finding  dietary 
study  in  rats,  treatment-related  effects 
were  observed  at  >  5.000  ppm  in  the 
liver  (increased  liver  weights  and 
hepatocellular  hypertrophy  in  males 
and  females),  in  the  thyroid  gland 
(hypertrophy/hyperplasia  of  follicular 
cells  in  males  and  females),  and  in  the 
adrenal  gland  (increased  adrenal 
weights  and/or  hypertrophy  of  the  zona 
fasciculata  in  females).  Hypertrophy/ 


hyperplasia  of  thyroid  follicular  cells 
was  also  observed  in  males  and  females 
at  1,000  ppm,  the  lowest  observed 
adverse  effect  level  (LOAEL)  in  this 
study.  The  no  observed  adverse  effect 
level  (NOAEL)  was  250  ppm. 
Treatment-related  hematological 
changes  were  not  observed  in  the  rats  in 
this  study. 

In  a  3-month  feeding  study  in  rats,  the 
predominant  treatment-related  effects 
were  increased  liver  weights  in  males 
and  females  and  periportal 
hepatocellular  hypertrophy  in  all  males 
and  females  at  20,000  ppm  highest  dose 
tested  (HDT)  and  at  5,000  ppm.  In 
addition,  at  20,000  ppm,  a  slightly 
decreased  (7-8%)  RBC  coimt  and 
slightly  decreased  (7-8%)  hemoglobin 
concentration,  compared  to  control  rats, 
were  observed  in  the  females.  The 
LOAEL  in  this  study  was  5,000  ppm 
(353/379  mg/kg/day  in  males/females, 
respectively).  The  NOAEL  was  1,000 
ppm  (69/72  mg/kg/day  in  males/ 
females,  respectively).  Although 
observed  in  the  2-week  dietary  study 
and  in  the  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats,  treatment- 
related  effects  in  the  thyroid  and 
adrenal  glands  were  not  observed  in  the 
rats  in  this  3-month  study.  There  is  no 
available  biological  explanation  for  this 
difference  in  findings  in  the  studies. 

In  a  2-year  combined  chronic  feeding/ 
carcinogenicity  study  in  rats,  the 
following  treatment-related  effects  were 
observed  at  20,000  ppm  (highest  dose 
tested):  decreased  survival  in  males, 
decreased  body  weight  and  food 
efficiency  in  females  during  the  last  year 
of  the  study,  hematological  changes 
(decreased  RBC  counts,  hemoglobin 
concentrations,  and/or  hematocrits; 
methemoglobinemia;  and  increased 
platelet  counts)  in  males  and  females, 
increased  liver  weights  and  periportal 
hepatocellular  hypertrophy  in  males 
and  females,  thyroid  follicular  cell 
hypertrophy  in  males,  altered  thyroid 
colloid  in  males  and  females,  and 
increased  adrenal  weights  in  males  and 
females.  At  8,000  ppm,  the  following 
treatment-related  effects  were  observed: 
hematological  changes  (decreased  RBC 
counts,  hemoglobin  concentrations, 
and/or  hematocrits  in  males  and 
females),  liver  toxicity  (increased  liver 
weights  in  males  and  periportal 
hepatocellular  hypertrophy  in  males 
and  females),  histopathological  changes 
in  the  thyroid  (increased  follicular  cell 
hypertrophy  in  males  and  altered 
colloid  in  males)  and  possible  adrenal 
toxicity  (increased  adrenal  weights  in 
males  and  females).  The  LOAEL  in  this 
study  was  8,000  ppm  (411/491  mg/kg/ 
day  in  males/females,  respectively), 
based  on  the  effects  described  above. 


The  NOAEL  was  200  ppm  (10.2/11.9 
mg/kg/day  in  males/females, 
respectively).  This  NOAEL  was  used  to 
establish  the  reference  dose  (RfD)  for 
methoxyfenozide.  Utilizing  an 
uncertainty  factor  of  100  to  account  for 
both  interspecies  extrapolation  (lOx) 
and  intraspecies  variability  (lOx),  the 
chronic  RflD  for  methoxyfenozide  was 
calculated  to  be  0.10  mg/kg/day.  No 
evidence  of  carcinogenicity  was 
observed  in  this  study.  Dosing  was 
considered  adequate  because  of  the 
decreased  survival  in  males  and  the 
decreased  body  weights  and  food 
efficiency  in  females  at  20,000  ppm.  In 
addition,  the  HDT  for  both  males  and 
females,  20,000  ppm  (1,045/1,248  mg/ 
kg/day  in  males/females,  respectively), 
is  higher  than  the  limit  dose  of  1 ,000 
mg/kg/day. 

In  a  2-week  range-finding  study  in 
dogs,  treatment-related  hematological 
changes  were  observed  in  both  males 
and  females  at  3,500  ppm,  7,000  ppm, 
15,000  ppm,  and  30,000  ppm  (HDT). 
These  changes  included  decreased  RBC 
counts,  decreased  hemoglobin 
concentrations,  decreased  hematocrits, 
decreased  MCHC,  increased  MCV, 
increased  MCH,  increased  Heinz  bodies, 
methemoglobinemia,  changes  in  RBC 
morphology  such  as  Howell-Jolly  bodies 
and  polychromasia,  increased 
reticulocyte  counts,  increased  nucleated 
RBC  and  increased  platelet  counts.  At 
the  same  dose  levels  (>  3.500  ppm), 
increased  spleen  weights  and/or 
enlarged  spleens  were  also  observed.  At 
7,000  ppm,  plasma  total  bilirubin  was 
increased.  The  LOAEL  in  this  study  was 
3,500  ppm  (90-184  mg/kg/day  in  males 
and  females).  The  NOAEL  was  300  ppm 
(11-16  mg/kg/day  in  males  and 
females). 

In  a  3-month  feeding  study  in  dogs, 
no  treatment-related  effects  other  than  a 
suggestion  of  decreased  body  weight 
gains  in  males  and  females  were 
observed  in  either  males  or  females  at 
the  HDT  viz.  5,000  ppm  (198/209  mg/ 
kg/day  in  males/females,  respectively). 
Although  hematological  effects  were 
noted  in  dogs  in  the  2-week  range- 
finding  study  at  >  3.500  ppm  (90-184 
mg/kg/day)  and  in  the  1-year  chronic 
feeding  study  at  >  3,000  ppm  (106/111 
mg/kg/day),  hematological  changes  were 
not  observed  in  this  3-month  study  at 
5,000  ppm  (198/209  mg/kg/day).  There 
is  no  available  biological  explanation  for 
this  difference  in  findings  in  the  studies. 

As  part  of  the  3-month  study  in  dogs, 
some  male  and  female  dogs  were  given 
15  ppm  (0.6  mg/kg/day)  of 
methoxyfenozide  in  the  diet  for  15 
weeks  followed  by  an  increase  in  the 
dietary  dose  to  15.000  ppm  (422/460 
mg/kg/day  in  males/females. 
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respectively)  for  an  additional  6  weeks. 
After  about  2  weeks  and  6  weeks  at 
15.000  ppm,  hematological 
examinations  were  conducted.  No 
hematological  changes  in  these  dogs 
were  observed.  Apparently, 
pretreatment  of  the  dogs  at  15  ppm  for 
15  weeks  prevented  the  occurrence  of 
hematological  changes  which  would 
have  been  expected  to  occur  based  on 
results  in  the  2-week  and  1-year  feeding 
studies.  One  possible  explanation  is  that 
the  liver  microsomal  enzyme  system 
may  have  been  stimulated  so  much 
during  pretreatment  at  15  ppm  that  the 
metabolic  (detoxification)  rate  of 
methoxyfenozide  was  increased  to  the 
point  where  blood  levels  of 
methoxyfenozide  may  have  remained 
below  critical  effect  levels  at  15,000 
ppm.  Another  possible  explanation  is 
that  compensatory  mechanisms  for 
replacing  damaged  RBC  in  pretreated 
dogs  may  have  been  so  efficient  that 
hematological  changes  were  not 
observed  in  these  dogs  even  at  15,000 
ppm.  Other  explanations  for  this  finding 
are  also  possible. 

In  a  1-year  chronic  feeding  study  in 
dogs,  the  predominant  toxic  effects  were 
anemia  and  signs  of  an  associated 
compensatory  response.  At  30,000  ppm, 
the  HDT,  the  following  treatment- 
related  effects  were  observed  in  both 
males  and  females:  decreased  RBC 
counts,  decreased  hemoglobin 
concentrations,  decreased  hematocrits, 
methemoglobinemia,  nucleated  RBC, 
increased  platelets,  increased  serum 
total  bilirubin,  bilirubinurea,  increased 
hemosiderin  in  macrophages  in  liver 
and  spleen,  and  increased  hyperplasia 
in  bone  marrow  of  rib  and  sternum. 
Increased  liver  weights  in  males  and 
females  and  increased  thyroid  weights 
in  males  were  also  observed  at  30,000 
ppm.  Signs  of  anemia  were  also  noted 
at  3,000  ppm  and  included  decreased 
RBC  coimts,  decreased  hemoglobin 
concentrations,  decreased  hematocrits, 
methemoglobinemia,  increased 
platelets,  and  increased  serum  total 
bilirubin  and  bilirubinurea.  The  LOAEL 
in  this  study  was  3,000  ppm  (106/111 
mg/kg/day  in  males/females, 
respectively).  The  NOAEL  was  300  ppm 
(9.8/12.6  mg/kg/day  in  males/females, 
respectively). 

In  a  3-month  feeding  study  in  mice, 
the  only  treatment-related  effect  was 
decreased  body  weight  gain  in  males 
and  females  at  7,000  ppm,  the  HDT.  The 
LOAEL  in  this  study  was  7,000  ppm 
(1,149/1,742  mg/kg/day  in  males/ 
females,  respectively)  and  the  NOAEL 
was  2,500  ppm  (428/589  mg/kg/day  in 
males/females,  respectively).  In  an  18- 
month  carcinogenicity  study  in  mice 
(MRID  44617729),  no  treatment-related 


effects  were  observed  at  doses  up  to  and 
including  the  limit  dose  of  7,000  ppm 
(1,020/1,354  mg/kg/day  in  males/ 
females,  respectively).  No  evidence  of 
carcinogenicity  was  observed  in  this 
study.  Dosing  was  considered  adequate 
because  the  HDT  for  both  males  and 
females,  7,000  ppm  (1,020/1,354  mg/kg/ 
day  in  males/females,  respectively),  is 
higher  than  the  limit  dose  of  1,000  mg/ 
kg/day. 

In  a  battery  of  four  mutagenicity 
studies  (with  and  without  metabolic 
activation,  as  appropriate  for  the 
specific  study),  technical  grade 
methoxyfenozide  was  negative  for 
genotoxicity  in  all  four  studies.  The  four 
studies  satisfy  the  new  revised 
mutagenicity  guideline  requirements  for 
a  new  chemical  (published  in  1991).  An 
additional  mutagenicity  study, 
performed  on  RH-1 17,236  (Metabolite 
M-B),  a  metabolite  of  methoxyfenozide, 
was  also  negative  for  genotoxicity. 

Based  on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
as  well  as  in  male  and  female  mice  and 
on  the  lack  of  genotoxicity  in  an 
acceptable  battery  of  mutagenicity 
studies,  methoxyfenozide  is  classified  as 
a  "not  likely"  human  carcinogen 
according  to  the  EPA. 

In  a  developmental  toxicity  study  in 
rats,  no  signs  of  maternal  toxicity  in 
dams  or  of  developmental  toxicity  in 
fetuses  were  observed  at  the  limit  dose 
of  1,000  mg/kg/day.  The  NOAEL  in  this 
study  for  both  maternal  toxicity  and 
developmental  toxicity  was  1,000  mg/ 
kg/day.  The  LOAEL  was  >  1,000  mg/kg/ 
day.  Similarly,  in  a  developmental 
toxicity  study  in  rabbits,  no  signs  of 
maternal  toxicity  or  of  developmental 
toxicity  were  observed  at  the  limit  dose 
of  1,000  mg/kg/day.  The  NOAEL  in  this 
study  for  both  maternal  toxicity  and 
developmental  toxicity  was  1 ,000  mg/ 
kg/day.  The  LOAEL  was  >  1,000  mg/kg/ 
day. 

In  neither  the  developmental  toxicity 
study  in  rats  nor  in  the  developmental 
toxicity  study  in  rabbits  was  there  any 
evidence  for  increased  susceptibility  of 
fetuses  to  in  utero  exposure  to 
methoxyfenozide.  In  these  studies, 
methoxyfenozide  was  determined  not  to 
be  a  developmental  toxicant. 

In  a  2-generation  (1  litter/generation) 
reproduction  study  in  rats,  treatment- 
related  parental  toxicity  was  observed 
only  at  20,000  ppm,  the  HDT.  At  this 
dose,  increased  liver  weights  were 
observed  in  males  and  females  of  both 
generations  and  midzonal  to  periportal 
hepatocellular  hypertrophy  was 
observed  in  the  livers  of  all  males  and 
females  of  both  generations.  The  LOAEL 
for  parental  toxicity  was  20,000  ppm 
(1,552/1.821  mg/kg/day  for  males/ 


females,  respectively)  and  the  NOAEL 
was  2,000  ppm  (153/181  mg/kg/day  for 
males/females,  respectively).  There 
were  no  treatment-related  effects  on 
reproductive  parameters  for  adult 
(parent)  animals.  The  NOAEL  for 
reproductive  toxicity  was  20,000  ppm. 
Since  no  treatment-related  effects  were 
observed  in  the  pups,  the  NOAEL  for 
neonatal  toxicity  was  also,  20,000  ppm. 
The  NOAEL  for  parental  toxicity  in  this 
reproduction  study  is  higher  than  the 
NOAEL  for  the  2-year  combined  chronic 
feeding/carcinogenicity  study  in  rats 
because  many  of  the  toxic  effects 
observed  in  the  2 -year  study  at  the 
LOAEL  (hematological  changes,  liver 
toxicity,  histopathological  changes  in 
the  thyroid  gland  and  increased  adrenal 
weights)  were  not  examined  in  the 
reproduction  study. 

In  a  metabolism  study  in  rats,  ^*C- 
methoxyfenozide  was  rapidly  absorbed, 
distributed,  metabolized  and  almost 
completely  excreted  within  48  hours. 
The  major  route  of  excretion  was  feces 
(86-97%)  with  lesser  amounts  in  the 
urine  (5-13%).  An  enterohepatic 
circulation  was  observed.  The  test 
material  was  metabolized  principally  by 
0-demethylation  of  the  A-ring  methoxy 
group  and  oxidative  hydroxylation  of 
the  B-ring  methyl  groups  followed  by 
conjugation  with  glucuronic  acid.  No 
significant  sex-related  or  dose- 
dependent  differences  in  metabolic 
disposition  were  noted.  Seven 
metabolites  and  the  parent  accounted 
for  74-90%  of  the  administered  dose  in 
all  groups.  The  glucuronide  conjugates 
are  considered  to  be  less  toxic  than  the 
parent  compound  because  glucuronide 
conjugation  is  well  known  to  be  a 
conunonly  occurring  "detoxification" 
mechanism  in  mammalian  species  since 
it  results  in  the  formation  of  more  polar, 
more  water-soluble  metabolites  which 
are  readily  and  easily  excreted  from  the 
body  (in  this  case,  in  the  bile  and  urine). 
Fiulher,  based  on  similarities  of 
chemical  structure,  the  non-conjugated 
metabolites  would  be  expected  to  be  no 
more  toxic  than  the  parent  compound. 
In  a  dermal  absorption  study  in  rats 
using  an  80%  wettable  powder 
formulation  as  the  test  material,  the 
cimiulative  dermal  absorption  of  test 
material  after  a  10-  or  24-hour  dermal 
exposiu'e  was  determined  to  be  2%.  In 
a  28-day  dermal  toxicity  study  in  rats, 
no  treatment-related  systemic  or  skin 
effects  were  observed  at  the  limit  dose 
of  1.000  mg/kg/day  (HDT).  Regarding 
effects  on  endocrine  organs, 
methoxyfenozide  affected  the  thyroid 
gland  and  adrenal  gland  in  the  2 -week 
and  2-year  feeding  studies  in  rats.  In  the 
thyroid  gland,  hypertrophy/hyperplasia 
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of  folliculavells  and  altered  colloid 
were  observed  in  males  and  females  at 
or  near  the  LOAEL  in  both  of  these 
studies.  In  the  adrenal  gland,  increased 
adrenal  weights  and  hypertrophy  of  the 
zona  fasciculata  were  also  observed  in 
males  and  females  at  or  near  the 
LOAEL.  In  addition,  in  the  1-year 
chronic  feeding  study  in  dogs,  increased 
thyroid  weight  in  males  was  observed, 
but  only  at  the  very  high  dose  of  30,000 
ppm.  Since  the  definition  and 
regulatory  significance  of  the  term 
"endocrine  disruptor  chemical"  has  not 
yet  been  established  by  the  Agency,  it  is 
not  clear  whether  methoxyfenozide,  on 
the  basis  of  these  effects  on  the  thyroid 
gland  and  adrenal  gland,  should  be 
considered  to  be  an  "endocrine 
disruptor  chemical."  Other  than  the 
morphological  changes  described  above, 
there  were  no  signs  of  thyroid  or  adrenal 
dysfunction  in  these  or  in  any  other 
studies  on  methoxyfenozide. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  No  appropriate 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicology  studies  on 
methoxyfenozide  including  the  acute 
neiu-otoxicity  study  in  rats,  the 
developmental  toxicity  study  in  rats  and 
the  developmental  toxicity  study  in 
rabbits.  In  the  acute  neurotoxicity  study 
in  rats,  statistically  significant  decreased 
hindlimb  grip  strength  was  observed  in 
male  rats  at  3  hours  (approximate  time 
of  peak  effect)  following  a  single  oral 
dose  of  2,000  mg/kg  (limit  dose)  of 
methoxyfenozide.  Decreased  hindlimb 
grip  strength  was  also  observed  in  the 
male  rats  at  2,000  mg/kg  at  7  and  14 
days,  but  was  not  statistically 
significant.  Decreased  hindlimb  grip 
strength  was  not  observed  in  the  male 
rats  at  1,000  mg/kg.  No  other  systemic 
or  neurotoxic  effects  were  observed  in 
the  male  rats  or  in  the  female  rats  at  any 
time  in  the  study.  Since  this  marginal 
effect  occurred  only  in  one  sex,  was 
statistically  significant  only  one  time, 
was  observed  only  at  the  high  dose 
(limit  dose)  and  no  other  signs  of 
toxicity  were  observed  in  the  rats  in  the 
study,  this  equivocal  effect  is  not 
considered  to  be  an  appropriate 
toxicological  endpoint  for  acute  dietary 
risk  assessments.  In  addition,  decreased 
hindlimb  grip  strength  was  not  observed 
in -a  subchronic  neurotoxicity  study  in 
rats  in  any  of  the  animals  at  any  time. 
It  is  also  noted  that  the  acute  oral  LD50 
for  male  and  female  rats  for  technical 
grade  methoxyfenozide  (98%  active 
ingredient  (a.i.)  is  >  5,000  mg/kg 
(Toxicity  Category  FV).  No  treatment- 
related  effects  were  observed  in  either 
dams  or  pups  in  the  developmental 


toxicity  studies  in  rats  or  rabbits  at 
doses  up  to  the  limit  dose  of  1,000  mg/ 
kg/day.  Thus  the  risk  from  acute 
exposure  is  considered  negligible. 

2.  Short-  and  intermediate-tenn 
toxicity.  In  a  28-day  repeated  dose 
dermal  toxicity  study  in  rats,  no 
systemic  or  dermal  toxicity  was 
observed  at  1,000  mg/kg/day,  the  HDT 
(limit  dose).  By  applying  the  dermal 
absorption  factor  of  2%  (derived  from  a 
dermal  absorption  study  in  rats,  to  the 
NOAEL  of  10.2  mg/kg/day  and  the 
LOAEL  of  411  mg/kg/day  in  the  2-year 
combined  chronic  feeding/ 
carcinogenicity  study  in  rats,  the  oral 
NOAEL  and  LOAEL  in  this  study  are 
equivalent  to  a  dermal  NOAEL  of  510 
mg/kg/day  and  a  dermal  LOAEL  of 
20,550  mg/kg/day.  By  applying  the 
dermal  absorption  factor  of  2%  to  the 
NOAEL  of  9.8  mg/kg/day  and  the 
LOAEL  of  106.1  mg/kg/day  in  the  1-year 
chronic  feeding  study  in  dogs,  the  oral 
NOAEL  and  LOAEL  in  this  study  are 
equivalent  to  a  dermal  NOAEL  of  490 
mg/kg/day  and  a  dermal  LOAEL  of 
5,305  mg/kg/day.  The  likelihood  of 
toxic  effects  resulting  from  repeated 
dermal  exposiue  to  methoxyfenozide  is 
quite  low.  Further,  based  on  the  use 
pattern,  no  long-term  dermal  exposure 
is  expected  to  occur. 

Methoxyfenozide  is  a  non-volatile 
solid  with  a  very  low  vapor  pressiue  of 
>  1  X  10-^  torr  (or  >  1.33  x  10'  pascal). 
In  an  acute  inhalation  toxicity  study  in 
rats,  the  acute  inhalation  LC50  for 
technical  grade  methoxyfenozide  dust 
(98%  a.i.)  was  determined  to  be  >  4.3 
mg/L  (>  2x  limit  dose,  Toxicity  Category 
rV)  for  both  male  and  female  rats.  In 
another  acute  inhalation  toxicity  study 
in  rats),  the  acute  inhalation  LC50  for 
RH-112.485  80 WP  formulation  80%  a.i. 
was  determined  to  be  >  4.5  mg/L  (>  2x 
limit  dose.  Toxicity  Category  IV)  for 
both  male  and  female  rats.  In  both  of 
these  acute  inhalation  toxicity  studies, 
there  were  no  mortalities,  treatment- 
related  clinical  signs,  changes  in  body 
weights  or  necropsy  findings.  Based  on 
the  low  vapor  pressure,  the  low  acute 
inhalation  toxicity  (Toxicity  Category' 
rV)  of  the  technical  grade  product  and 
the  formulated  product,  the  packaging 
of  the  formulated  product  (water  soluble 
pouches),  the  application  rate  (0.05  to 
0.4  lb.  a.i. /acre  for  a  maximum  of  2.0  lb. 
ai/season),  and  the  application  method, 
there  is  minimal  concern  for  potential 
inhalation  risk.  Further,  based  on  the 
use  pattern,  no  long-term  inhalation 
exposiu*  is  expected  to  occur. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  methoxyfenozide 
at  0.10  mg/kg/day.  This  RfD  is  based  on 
a  NOAEL  of  10.2  mg/kg/day  and  an  UF 
of  100  accounting  for  both  interspecies 


extrapolation  (lOx)  and  intraspecies 
variability  (lOx).  This  chronic  RfD  is 
based  on  the  2-year  combined  chronic 
feeding/carcinogenicity  study  in  rats,  in 
which  the  following  effects  were 
observed  at  the  LOAEL  of  411/491  mg/ 
kg/day  in  males/females:  hematological 
changes  (decreased  RBC  counts, 
hemoglobin  concentrations,  and/or 
hematocrit  in  males  and  females),  liver 
toxicity  (increased  liver  weights  in 
males  and  periportal  hepatocellular 
hypertrophy  in  males  and  females), 
histopathological  changes  i  n  the  thyroid 
(increased  follicular  cell  hypertrophy 
and  altered  colloid  in  males)  and 
possible  adrenal  toxicity  (increased 
adrenal  weights  in  males  and  females). 
EPA  determined  that  the  lOx  Safety 
Facter  for  the  protection  of  infants  and 
children  (as  required  by  FQPA)  should 
be  reduced  to  Ix.  Therefore,  the  chronic 
Population  Adjusted  Dose  (cPAD)  is  the 
same  as  the  RFD.  This  cPAD  is  used  in 
assessing  chronic  risk  and  applies  to  all 
population  subgroups.  Reducing  the  lOx 
safety  factor  to  Ix  is  supported  by  the 
following  factors: 

i.  The  toxicology  data  base  for 
methoxyfenozide  is  complete  for 
assessment  of  potential  hazard  to  infants 
and  children. 

ii.  Based  on  weight-of-the-evidence 
considerations,  EPA  determined  that  a 
developmental  neurotoxicity  study  in 
rats  is  not  required  to  support  the 
registration  of  methoxyfenozide. 

iii.  In  developmental  toxicity  studies 
in  rats  and  rabbits,  no  increased 
susceptibility  in  fetuses  as  compared  to 
maternal  animals  was  observed 
following  in  utero  exposures. 

iv.  In  a  2-generation  reproduction 
study  in  rats,  no  increased  susceptibility 
in  pups  as  compared  to  adults  was 
observed  following  in  utero  and 
postnatal  exposures. 

V.  The  exposiue  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  drinking  water)  or  non-dietary 
exposures  for  infants  and  children  from 
the  use  of  methoxyfenozide. 

4.  Carcinogenicity.  Methoxyfenozide 
has  been  classified  as  a  "not  likely" 
human  carcinogen.  This  classification  is 
based  on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
as  well  as  in  male  and  female  mice  and 
on  the  lack  of  genotoxicity  in  an 
acceptable  battery  of  mutagenicity 
studies. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  \n  today's 
action  tolerances  will  be  estabUsbed  (40 
CFR  part  180)  for  the  residues  of 
methoxyfenozide  on  cotton,  undelinted 
seed;  cotton  gin  byproducts:  pome  fruit; 
apple  pomace,  wet;  milk;  meat  of  cattle, 
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goats,  hogs,  horses  and  sheep  and  fat  of 
cattle,  goats,  hogs,  horses  and  sheep  at 
2.0,  35.0,  1.5,  7.0,  0.02,  0.02.  0.1  ppm 
and  tolerances  for  the  combined 
residues  of  methoxyfenozide  and  its 
glucuronide  metabolite  in  liver  of  cattle, 
goats,  hogs,  horses  and  sheep  and  meat 
byproducts  (except  liver)  of  cattle,  goats, 
hogs,  horses  and  sheep  at  0.1  and  0.02 
ppm  respectively.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from 
methoxyfenozide  as  follows. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  No 
appropriate  toxicological  endpoint 
attributable  to  a  single  exposure  was 
identified  in  the  available  toxicology 
studies  on  methoxyfenozide  including 
the  acute  neurotoxicity  study  in  rats,  the 
developmental  toxicity  study  in  rats  and 
the  developmental  toxicity  study  in 
rabbits.  This  risk  is  considered  to  be 
negligible. 

ii.  Chronic  exposure  and  risk.  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  (DEEM  )  software  for  conducting 
a  chronic  dietary  (food)  risk  analysis. 
DEEM  is  a  dietary  exposure  anedysis 
system  that  is  used  to  estimate  exposure 
to  a  pesticide  chemical  in  foods 
comprising  the  diets  of  the  U.S. 
population,  including  population 
subgroups.  DEEM  contains  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989-1992.  EPA  has  made 
the  assumptions  that  100%  of  pome 
fruit  and  cotton  would  be  treated  and 
contain  methoxyfenozide  residues  at  the 
tolerance  level.  The  following  tolerance 
levels  were  used  in  the  analysis: 


Tolerance  Level 

Commodity 

(parts  per  million) 

(ppm) 

Cotton,  undertinted 

2.0  ppm 

seed. 

Pome  faiits 

1.5  ppm 
0.02  ppm 
0.02  ppm 

Milk 

Meat- 

Meat  byproducts*  (ex- 

0.02 ppm 

cept  liver). 

Fat- 

0.1  ppm 

Liver  

0.1  ppm 

'of  cattle,  goats,  tiogs,  tiorses  and  stieep. 

Processing  factors  were  also  applied 
to  apple  juice  concentrate  (3x),  dried 
apples  {8x),  dried  beef  (1.92x),  dried 
pears  (6.25x),  and  dried  veal  (1.92x). 


The  processing  factors  are  default  values 
from  DEEM. 

As  shown  in  the  following  table,  the 
resulting  dietary  food  exposures  occupy 
up  to  11%  of  the  Chronic  PAD  for  the  " 
most  highly  exposed  population 
subgroup,  non-nursing  infants.  These 
results  should  be  viewed  as 
conservative  (health  protective)  risk 
estimates.  Refinements  such  as  use  of 
percent  crop-treated  information  and/or 
anticipated  residue  values  would  yield 
even  lower  estimates  of  chronic  dietary 
exposure. 

Summary:  Chronic  Dietary  Expo- 
sure Analysis  by  DEEM  (Tier  1) 


Population  Sut)- 

Exposure 

%  of  Ctiron- 

group' 

(mg/kg/day) 

ic  PAD= 

U.S.  population 

0.001839 

1.8 

(total). 

All  infants  (>  1 

0.009617 

9.6 

year). 

Nursing  infants  . 

0.005605 

5.6 

Non-nursing  in- 

0.011306 

11 

fants. 

Ctiildren  (1-6 

0.007350 

6.8 

years). 

Children  (7-12 

0.003103 

2.8 

years). 

U.S.  population 

0.002285 

2.3 

(autumn  sea- 

son). 

U.S.  population 

0.001891 

1.9 

(winter  sea- 

son). 

Nortt>easf  region 

0.002014 

2.0 

Western  region 

0.002004 

2.0 

Non-hisp£inic 

0.001917 

1.9 

wtiites. 

Non-tiispantc/ 

0.002025 

2.0 

non-wtiite/non- 

black. 

Females  (>  13 

0.002479 

2.5 

years,  nurs- 

ing)- 

Pacific  region  .... 

0.002023 

2.0 

'  The  subgroups  listed  are:  (1)  The  U.S. 
population  (total);  (2)  those  for  infants  and 
children;  (3)  the  other  sut)group(s),  if  any,  for 
which  the  percentage  of  the  Chronic  PAD  oc- 
cupied IS  greater  than  that  occupied  by  the 
subgroup  U.S.  population  (total);  and,  (4)  the 
most  highly  exposed  of  the  females  subgroups 
(in  this  case,  females,  >  13  years,  nursing). 

-  Percent  chronic  PAD  =  (Exposure  + 
Chronic  PAD)  x  100%. 

2.  From  drinking  water.  The  Agency 
currently  lacks  sufficient  water-related 
exposure  data  from  monitoring  to 
complete  a  quantitative  drinking  water 
exposure  analysis  and  risk  assessment 
for  methoxyfenozide.  Therefore,  the 
Agency  is  presently  relying  on 
computer-generated  estimated 
environmental  concentrations  (EECs). 
GENEEC  and/or  PRZM/EXAMS  (both 
produce  estimates  of  pesticide 
concentration  in  a  farm  pond)  are  used 
to  generate  EECs  for  surface  water  and 
SQ-GROW  (an  empirical  model  based 


upon  actual  monitoring  data^ollected 
for  a  number  of  pesticides  that  serve  as 
benchmarks)  predicts  EECs  in  ground 
water.  These  models  take  into  account 
the  use  patterns  and  the  environmental 
profile  of  a  pesticide,  but  do  not  include 
consideration  of  the  impact  that 
processing  raw  water  for  distribution  as 
drinking  water  would  likely  have  on  the 
removal  of  pesticides  from  the  source 
water.  The  primary  use  of  these  models 
by  the  Agency  at  this  stage  is  to  provide 
a  coarse  screen  for  assessing  whether  a 
pesticide  is  likely  to  be  present  in 
drinking  water  at  concentrations  which 
would  exceed  human  health  levels  of 
concern. 

A  drinking  water  level  of  comparison 
(DWLOC)  is  the  concentration  of  a 
pesticide  in  drinking  water  that  would 
be  acceptable  as  a  theoretical  upper 
limit  in  light  of  total  aggregate  exposure 
to  that  pesticide  from  food,  water,  and 
residential  uses.  HED  uses  DWLOCs 
internally  in  the  risk  assessment  process 
as  a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water.  In  the 
absence  of  monitoring  data  for  a 
pesticide,  the  DWLOC  is  used  as  a  point 
of  comparison  against  the  conservative 
EECs  provided  bv  computer  modeling 
(SCI-GROW,  GENEEC,  PRZM/EX.'\MS). 

i.  Acute  exposure  and  risk.  Because 
no  acute  dietary  endpoint  was 
determined,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  exposiire  from  drinking 
water. 

ii.  Chronic  exposure  and  risk.  EPA 
conducted  its  Tier  II  screening-level 
assessments  using  the  simulation 
models  SCI-GROW  and  PRZM/EXAMS 
to  generate  EECs  for  ground  and  surface 
water,  respectively.  The  modeling  was 
conducted  based  on  the  environmental 
profile  and  the  maximum  seasonal 
application  rate  proposed  for 
methoxyfenozide  (0.4  lb  ai/acre  x  5 
applications/acre/year  on  cotton). 
PRZM/EXAMS  was  used  to  generate  the 
surface  water  EECs,  because  it  can  factor 
the  persistent  nature  of  the  chemical 
into  the  estimates. 

The  EECs  for  assessing  chronic 
aggregate  dietary  risk  are  312  parts  per 
billion  (ppb)  (in  ground  water,  based  on 
SCI-GROW)  and  3,197  ppb  (in  surface 
water,  based  on  the  PRZM/EXAMS, 
long-term  mean).  The  back-calculated 
DWLOCs  for  assessing  chronic  aggregate 
dietary  risk  range  from  890  ppb  for  the 
most  highly  exposed  population 
subgroup  (Non-nursing  infants,  >  1-year 
old)  to  3,400  ppb  for  the  U.S.  population 
(48  contiguous  States — all  seasons)  and 
the  U.S.  population  (autumn  season). 

The  SCI-GROW  and  PRZM/EX.\MS 
chronic  EECs  are  less  than  the  Agency's 
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level  of  comparison  (the  DWLOC  value 
for  each  population  subgroup)  for 
methoxyfenozide  residues  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure.  EPA  thus  concludes 
with  reasonable  certainty  that  residues 
of  methoxyfenozide  in  drinking  water 
will  not  contribute  significantly  to  the 
aggregate  chronic  humcm  health  risk  and 
that  the  chronic  aggregate  exposure  from 
methoxyfenozide  residues  in  food  and 
drinking  water  will  not  exceed  the 
Agency's  level  of  concern  (100%  of  the 
cPAD)  for  chronic  dietary  aggregate 
exposure  by  any  population  subgroup. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD, 
because  it  is  a  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  the  health  and  safety  of  any 
population  subgroup.  This  risk 
assessment  is  considered  high 
confidence,  conservative,  and  very 
protective  of  human  health. 

3.  From  non-dietary  exposure. 
Methoxyfenozide  is  not  currently 
registered  for  use  on  any  residential 
non-food  sites.  Therefore,  there  is  no 
non-dietary  acute,  chronic,  short-  or 
intermediate-term  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  diat, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  peirticular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
methoxyfenozide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechdnism  of  toxicity, 
methoxyfenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  piu-poses  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  methoxyfenozide  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances 
November  26.  1997  (62  FR  62961) 
(5754-7). 


D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  EPA  considers  acute 
aggregate  risk  to  be  negligible. 

2.  Chronic  risk.  Using  die  DEEM 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  methoxyfenozide  from  food 
will  utilize  1.8%  of  "the  cPAD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  (>  1- 
year  old)  at  11%  of  the  cPAD  and  is 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposiu-e  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  methoxyfenozide  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD.  EPA  concludes  that  there  is 

a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
methoxyfenozide  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Since  there  are  currenUy  no  registered 
indoor  or  outdoor  residential  non- 
dietary  uses  of  methoxyfenozide  and  no 
short  or  intermediate  term  toxic 
endpoints,  EPA  considers  short  or 
intermediate  term  aggregate  risks  to  be 
negligible. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Methoxyfenozide  is 
classified  as  a  "not  likely"  human 
carcinogen.  Therefore  this  risk  does  is 
negligible. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  methoxyfenozide  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
methoxyfenozide,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2 -generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 


gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabihty  of  mating 
animals  and  data  on  systemic  toxicitj'. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  ."^  ."'•ty  are 
incorporated  into  EPA  ask  assessments 
either  directly  throu):  i  use  of  a  margin 
of  exposiu'e  (MOE)  aualysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  rebable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/UF  when  EPA 
has  a  complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  imusual  toxic  properties  of  a 
compotind  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicology  data  base  for 
methoxyfenozide  included  acceptable 
developmental  toxicity  studies  in  both 
rats  and  rabbits  as  well  as  a  2-generation 
reproductive  toxicity  study  in  rats. The 
data  provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
methoxA'fenozi  de . 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  methoxyfenozide 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures.  Based 
on  the  completeness  of  the  data  base 
and  the  lack  of  prenatal  and  postnatal 
toxicity,  EPA  determined  that  an 
additional  safety  factor  was  not  needed 
for  the  protection  of  infants  and 
children. 

4.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  EPA  considers  acute 
aggregate  risk  to  be  negligible. 

5.  Chronic  risk.  Using  tne  exposure 
assiunptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  methoxyfenozide  from  food  will 
utilize  11%  of  the  cPAD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposine  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
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methoxyfenozlde  in  drinking  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 

6.  Short-  or  intermediate-term  risk. 
Short  and  intermediate  term  risks  are 
judged  to  be  negligible  due  to  the  lack 
of  significant  toxicological  effects 
observed. 

7.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
methoxyfenozide  residues. 

IV.  Other  Considerations 

A.  Metabolism  m  Plants  and  Animals 

The  qualitative  nature  of 
methoxyfenozide  residues  in  plants  is 
adequately  understood  based  upon 
acceptable  cotton,  apple  and  grape 
metabolism  studies.  EPA  has 
determined  that  the  residue  of  concern 
for  dietary  exposure  and  tolerance 
setting  purposes  in  primary  crops  and 
water  is  the  parent  compound, 
methoxyfenozide. 

The  qualitative  nature  of  the  residue 
in  animals  is  adequately  understood 
based  on  acceptable  studies  conducted 
on  goats  and  laying  hens.  EPA  has 
determined  that  the  residue  of  concern 
in  milk  and  ruminant  tissues  (other  than 
liver  and  kidney)  is  the  parent 
compound,  methoxyfenozide.  The 
residue  of  concern  in  ruminant  liver  and 
kidney  is  the  parent  compoimd, 
methoxyfenozide,  and  its  glucuronide 
metabohte  designated  as  RH-141,518 
(also  referred  to  as  RH-1518).  The 
glucuronide  metabolite  was  included  in 
the  tolerance  expression  for  liver  and 
kidney  because  the  conjugation  may  be 
reversible  and  it  comprises  a  significant 
portion  of  the  total  radioactive  residues 
(TRR)  (up  to  42%  TRR  in  kidney  and  up 
to  29%  TRR  in  liver)  in  those  tissues. 

B.  Analytical  Enforcement  Methodology 

The  petitioner  has  proposed  HPLC/ 
UV  Method  TR  34-98-87  for  the 
enforcement  of  tolerances  for  pome 
fruits.  Adequate  confirmatory  method 
validation,  radiovalidation,  and 
independent  method  validation  data 
have  been  submitted  for  this  method. 
This  method  was  sent  to  the  EPA 
laboratory  for  a  petition  method 
validation  (PMV).  The  laboratory  has 
reported  that  the  pome  fruit  method 
(Method  TR  34-98-87)  is  adequate  in 
the  interim  for  enforcement  of  the 
proposed  tolerances  for 
methoxyfenozide  in/on  pome  fruit. 
Initial  recoveries  (60%)  in  the  PMV 
were  just  below  the  minium  acceptable 
recovery  level  (70%)  as  specified  in 
OPPTS  Harmonized  Test  Guidelines 


860.1340.  The  laboratory  modified  the 
method  and  achieved  acceptable 
recoveries  with  the  modified  method. 
EPA  will  require  that  Rohm  and  Haas 
Company  revise  and  modify  the 
method.  Additional  recovery  data  will 
be  required  for  the  revised  method. 

The  petitioner  has  proposed  Method 
TR  43-96-88  for  the  enforcement  of 
tolerances  for  cotton.  This  method  is  a 
shortened  version  of  the  pome  fruit 
method.  Thus,  EPA  concludes  that 
Method  TR  34-96-87  is  adequate  for 
enforcement  of  the  proposed  tolerances 
for  residues  of  methoxyfenozide  in/on 
cotton  commodities.  The  validation  of 
the  cotton  method  is  in  progress.  EPA 
expects  that  Method  TR  43-96-88  will 
need  to  be  modified  or  revised  and 
additional  recovery  data  may  be 
required.  EPA  will  require  Rohm  and 
Haas  Company  to  revise  and  modify  the 
cotton  method  cuid  submit  any 
additional  recovery  data  if  necessary. 

The  petitioner  has  proposed  Method 
TR  34-98-106  for  the  enforcement  of 
tolerances  in  animal  commodities.  This 
method  determines  residues  of 
methoxyfenozide  (HPLC/UV)  in  fat, 
cream,  milk,  and  muscle  and  residues  of 
methoxyfenozide  and  its  glucuronide 
metabolite,  RH-141,518  (HPLC/MS)  in 
liver  and  kidney.  Adequate 
confirmatory  method  validation, 
radiovalidation,  and  independent 
method  validation  data,  have  been 
submitted  for  this  method.  This  method 
has  been  forwarded  to  the  EPA 
laboratory  for  petition  method 
validation  (PMV).  The  method  has 
passed  the  PMV,  however  it  requires 
some  minor  revisions.  EPA  will  require 
that  Rohm  and  Haas  Company  revise  the 
method  and  resubmit  the  final  revised 
method. 

The  petitioner  submitted  data 
concerning  the  recovery  of  residues  of 
methoxyfenozide  using  Food  and  Drug 
Administration  (FDA)  multiresidue 
method  protocols  (PAM  Vol.  I). 
Methoxyfenozide  was  not  recoverable 
by  these  methods.  These  data  will  be 
forwarded  to  FDA  for  evaluation. 

EPA  has  determined  that  the  residues 
of  concern  in  ruminant  liver  and  kidney 
are  methoxyfenozide  and  its  metabolite 
RH-141,518.  Data  concerning  the 
recovery  of  residues  of  RH-141 ,518 
using  FDA  multiresidue  method 
protocols  (PAM  Vol.  I)  will  be  required. 
This  will  be  made  a  condition  of  the 
registration  for  methoxyfenozide. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  methods  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C).  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
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DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

1 .  Magnitude  of  the  residue  in  apples 
and  pears.  An  adequate  number  of 
geographically  representative  field  trials 
were  submitted  to  support  the  proposed 
use  on  pome  fioiits.  Apples  and  pears 
are  the  representative  commodities  of 
this  crop  group.  These  studies  were 
conducted  via  use  patterns 
approximating  those  proposed  by  this 
petition.  Residues  of  methoxyfenozide 
ranged  from  0.16  to  1.2  ppm  in/on 
apples  and  from  0.21  to  0.93  ppm  in/on 
pears  treated  with  the  80%  WP 
formulation  according  to  the  maximum 
proposed  use  patterns.  The  results  of  the 
field  trials  indicate  that  residues  of 
methoxyfenozide  will  not  exceed  1.5 
ppm  in/on  pome  fruit  when  treated  as 
proposed.  Rohm  and  Haas  Company 
proposed  a  toleremce  level  of  1.25  ppm 
for  residues  of  methoxyfenozide  in/on 
pome  fruit.  EPA  concludes  that  the 
proposed  tolerance  must  be  raised  to  1.5 
ppm  for  methoxyfenozide  in/on  the 
"Crop  Group  11;  Pome  Fruits  Group." 

2.  Magnitude  of  the  residue  in  cotton. 
An  adequate  number  of  geographically 
representative  field  trials  were 
submitted  to  support  the  proposed  use 
on  cotton.  These  studies  were 
conducted  via  use  patterns 
approximating  those  proposed  by  this 
petition.  The  results  of  the  cotton  field 
trials  indicate  that  residues  of 
methoxyfenozide  will  not  exceed  the 
proposed  tolerance  level  of  2.0  ppm  in/ 
on  cottonseed  when  treated  as 
proposed.  Residues  of  methoxyfenozide 
ranged  from  0.060  to  1.8  ppm  in/on 
cottonseed  treated  with  the  80%  WP 
formulation  according  to  the  maximum 
proposed  use  pattern.  Residues  of 
methoxyfenozide  did  not  vary 
significantly  in  cotton  treated  with  ULV 
spray  applications  (1  GPA)  versus 
standard  volume  applications  (10-30 
GPA).  Residues  ranged  from  0.13  to  0.32 
ppm  and  from  0.12  to  0.66  ppm  in/on 
cotton  treated  in  side-by-side  plots  with 
ULV  and  standard  volume  applications, 
respectively.  Rohm  and  Haas  Company 
requested  the  proposed  tolerance  on 
cottonseed  at  2.0  ppm.  However,  EPA 
has  determined  that  it  should  be 
"cotton,  undelinted  seed"  at  2.0  ppm. 

The  results  of  the  cotton  field  trials 
indicate  that  residues  of 
methoxyfenozide  may  exceed  the 
proposed  tolerance  level  of  25  ppm  in/ 
on  cotton  gin  byproducts  when  treated 
as  proposed.  Residues  of 
methoxyfenozide  ranged  from  3.8  to 
31.2  ppm  in/on  cotton  gin  byproducts 
treated  with  the  80%  WP  formulation 
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according  to  the  maximum  proposed 
use  pattern.  Based  on  these  data,  the 
tolerance  for  residues  of 
methoxyfenozide  in/on  cotton  gin 
byproducts  must  be  raised  to  35  ppm. 

3.  Magnitude  of  the  residue  in  apple 
processed  commodities.  The  submitted 
apple  processing  data  are  adequate  for 
the  purposes  of  this  petition.  Residues 
of  methoxyfenozide  did  not  concentrate 
in  juice  but  concentrated  6x  in  wet 
pomace  processed  from  whole  apples 
bearing  detectable  residues.  Based  on 
the  results  of  the  apple  processing 
study,  a  tolerance  for  residues  of 
methoxyfenozide  in  apple  juice  is  not 
required.  Rohm  and  Haas  proposed  a 
tolerance  level  of  7.5  ppm  for  residues 
of  methoxyfenozide  in/on  apple  wet 
pomace.  The  maximum  residue  level  of 
methoxyfenozide  expected  in  apple  wet 
pomace  was  6.06  ppm,  calculated  by 
multiplying  the  HAFT  residue  (1.01 
ppm;  see  apple  field  trial)  and  the 
observed  concentration  factor  {6x}. 
Based  on  this  calculation,  a  tolerance  of 
7.0  ppm  for  residues  of 
methoxyfenozide  in/on  "apple  pomace, 
wet"  is  appropriate. 

4.  Magnitude  of  the  residue  in 
cottonseed  processed  commodities.  The 
submitted  cotton  processing  data  are 
adequate  for  the  purposes  of  this 
petition.  No  concentration  of 
methoxyfenozide  residues  was  observed 
in  hulls,  meal,  and  oil  processed  from 
undelinted  cottonseed  bearing 
detectable  residues.  Based  on  the  results 
of  the  current  processing  study, 
tolerances  for  residues  of 
methoxyfenozide  in  the  processed 
commodities  of  cotton  are  not  required. 

5.  Residues  in  meat,  milk,  poultry, 
and  eggs.  The  submitted  dairy  cattle 
feeding  study  is  adequate  for  the 
piu-pose  of  establishing  tolerances  for 
secondary  transfer  of  methoxyfenozide 
residues  in  milk  and  ruminant  tissues. 
EPA  has  determined  that  the  residues  of 
concern  in  milk  and  ruminant  tissues 
(except  kidney  and  liver)  are  the  parent 
compound,  methoxyfenozide.  For  liver 
and  kidney,  the  residues  of  concern  are 
the  parent  compound,  methoxyfenozide, 
and  its  metabolite  RH-141,518.  EPA 
concludes  that  residues  of 
methoxyfenozide  are  not  likely  to 
exceed  the  proposed  tolerances  of  0,02 
ppm  in  the  milk  and  meat  of  cattle, 
goats,  hogs,  horses,  and  sheep.  EPA 
fmlher  concludes  that  residues  of 
methoxyfenozide  are  not  likely  to 
exceed  the  proposed  tolerance  of  0,1 
ppm  in  the  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  as  a  result  of  the 
proposed  uses.  EPA  also  concludes  that 
residues  of  methoxyfenozide  and  its 
metabolite  RH — 141,518  are  not  likely  to 
exceed  0.1  ppm  in  liver  and  0,02  ppm 


in  meat  byproduct  (except  Uver)  of 
cattle,  goat,  hogs,  horses,  and  sheep.  The 
proposed  tolerances  did  not  include 
residues  in  tissues  of  horses.  However, 
horses  must  be  a  part  of  the  tolerance, 

Rohm  and  Haas  Company  requested  a 
waiver  from  the  requirements  to:  (i) 
Conduct  a  poultry  feeding  study;  (ii) 
propose  tolerances  for  methoxyfenozide 
residues  of  concern  in  eggs  and  poultry 
tissues;  and  (iii)  provide  enforcement 
method(s)  for  determination  of 
methoxyfenozide  residues  of  concern  in 
eggs  and  poultry  tissues.  The  waiver 
request  is  based  on  the  maximum 
theoretical  dietary'  burden  of 
methoxyfenozide  for  poultry  animals  as 
well  as  the  results  of  the  poultry 
metabolism  study.  The  only  poultry 
feed  item  associated  with  this  petition  is 
cotton  meal,  which  would  contribute  a 
maximum  theoretical  dietary  burden  for 
methoxyfenozide  at  0.4  ppm. 

The  poultry  metabolism  study 
reviewed  in  this  petition  was  conducted 
at  feeding  levels  of  58  ppm  (MOP-label), 
60  ppm  (DMP-label),  and  68  ppm  (TB- 
label)  which  are  equivalent  to  145x, 
150x,  and  170x,  respectively,  the 
maximum  theoretical  dietary  burden  for 
poultry.  Assuming  a  linear  relationship 
between  dose  and  residues,  the 
expected  residues  in  eggs  and  poultry 
tissues  would  be  below  the  LOD  for 
methods  used  to  measure  residues  in 
poultry  products,  EPA  concludes  that 
there  is  no  reasonable  expectation  of 
finite  residues  in  eggs  and  poultry 
tissues  and  that  a  poultry  feeding  study 
is  not  required  at  this  time.  However, 
should  the  dietary  burden  for  poultry 
increase  due  to  the  addition  of 
methoxyfenozide-treated  poultry  feed 
items  through  new  uses,  a  poultry 
feeding  study  may  be  required.  If  a 
poultry  feeding  study  is  required  in  the 
future,  then  all  tissues  should  be 
analyzed  for  residues  of 
methoxyfenozide  and  its  metabolite 
RH-141,518. 

D.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian  or  Mexican  limits  for 
residues  of  methoxyfenozide  in/on  plant 
or  animal  commodities.  Therefore,  no 
compatibility  issues  exist  with  regard  to 
the  proposed  U.S,  tolerances  discussed 
in  this  petition  review, 

E.  Rotational  Crop  Restrictions 

A  confined  rotational  crop  study  was 
submitted  and  reviewed.  The  petitioner 
has  proposed  a  30-day  plantback 
interval  for  all  crops  not  listed  on  the 
product  label.  The  confined  rotational 
crop  study  demonstrated  that 
methoxyfenozide  may  accximulate  in 
rotational  crop  commodities  at  >  0.01 


ppm  at  30-  and  90-day  plantback 
intervals.  The  rotational  crop 
restrictions  included  on  the  submitted 
label  are  not  adequate.  The  label  must 
include  the  following  rotational  crop 
restrictions:  Cotton  may  be  rotated  to 
treated  fields  at  any  time.  Leafy 
vegetables  (except  Brassica  vegetables) 
and  root  and  tuber  vegetables  may  be 
rotated  to  treated  fields  1-year  following 
application  of  methoxyfenozide. 
Rotation  to  all  other  crops  is  prohibited. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of 
methoxyfenozide  in  or  on  cotton. 
imdeUnted  seed;  cotton  gin  byproducts; 
pome  fruit;  apple  pomace,  wet;  milk; 
meat  of  cattle,  goats,  hogs,  horses  and 
sheep  and  fat  of  cattle,  goats,  hogs, 
horses  and  sheep  at  2.0,  35,0,  1,5,  7,0, 
0,02,  0,02,  0.1  ppm  respectively  and  for 
the  combined  residues  of 
methoxyfenozide  and  its  glucuronide 
metabolite  in  liver  of  cattle,  goats,  hogs, 
horses  and  sheep  and  meat  byproducts 
(except  liver)  of  cattle,  goats,  hogs, 
horses  and  sheep  at  0,1  and  0.02  ppm 
respectively, 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiilation  in 
accordance  wdth  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178,  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-3o6983  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
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maiiea  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  5,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  wrritten  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708.  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 


James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300983,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (October  4,  1993, 
58  FR  51735).  This  final  rule  does  noi 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 


U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (May  19, 
1998,  63  FR  27655);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (February  16,  1994,  59  FR 
7629);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (April  23,  1997,  62  FR 
19885).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  PubHc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (August  4,  1999,  64  FR 
43255).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
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'\  IJl   Submission  in  ( jin^ress  and  the 
Comptroller  (icnf-rdi 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  United  States  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 


Federal  Register.  This  final  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  13,  2000. 
Suzan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321  (q),  (346a)  and 

371. 

2.  Section  180.544  is  added  to  read  as 

follows: 


§180.544 
residues. 


Methoxyfenozide;  tolerances  for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  6f  the 
insecticide  methoxyfenozide;  benzoic 
acid,  3-methoxy-2-methyl-2-(3,5- 
dimethylbenzoyl)-2-(l  ,1- 
dimethylethyllhydrazide  in  or  on  the 
following  agricultural  commodities: 


Commodity 

Apple  pomace,  wet  

Cotton  gin  byproducts 

Cotton,  undelinted  seed 

Fat  of  cattle,  goats,  hogs,  horses  and  sheep 

Meat  of  cattle,  goats,  hogs,  horses  and  sheep 

Milk 1...HZ 

Pome  fruits  crop  group 


Parts  per 

million 


7.0 
35 
2.0 
0.1 
0.02 
0.02 
1.5 


(2)  Tolerances  are  established  for  the 
combined  residues  of  methoxyfenozide; 
benzoic  acid,  3-methoxy-2-methyl-2- 


(3.5-dimethylbenzoyl)-2-(l,l- 
dimethylethyUhydrazide  and  its 


gluciu-onide  metabolite  in  or  on  the 
following  agricultural  conmiodities: 


Commodity 


Liver  of  cattle,  goats,  hogs,  horses  and  sheep  

Meat  byproducts  (except  liver)  of  cattle,  goats,  hogs,  horses  and  sheep 


Parts  per 
million 


0.1 
0.02 


(b)  Section  1 8  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(PR  Doc.  00-16801  Filed  7-3-00;  8:45  am] 

BILLING  CODF  6560-5(V-F 


ACTION:  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300997;  FRL-6555-3] 

RIN  2070-AB78 

Bacillus  subtilis  Strain  QST  713: 
Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  iinvironmental  Protection 
Agency  (EPA). 


SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  Bacillus 
subtilis  strain  QST  713  in  or  on  all  raw 
agricultiu-al  commodities  when  applied/ 
used  according  to  label  instructions. 
AgraQuest,  Inc.  submitted  a  petition  to 
EPA  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  requesting  an  exemption  from 
the  requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Bacillus  subtilis  strain 
QST  713. 

DATES;  This  regulation  is  effective  July 
5.  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  [OPP-300997],  must  be 
received  by  EPA,  on  or  before 
September  5,  2000. 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IX.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu'  objections 
and  hearing  requests  must  identify 
docket  control  niunber  [OPP-300997]  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susanne  Cerrelli,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8077;  and  e-mail  address: 
cerrelli.susanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  InfonnatioD 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


MAIf^ 

Examples  of  po- 

Categories 

codes 

tentially  affected 
entities 

Industry 

111 

Crop  production 

112 

Animal  produc- 
tion 

311 

Food  manufac- 
turing 

32532 

Pesticide  manu- 
facturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  'Federal  Register — Envirorunental 
Documents.  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
v^rww. epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300997.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBl). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 


The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  conmient  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2  (CM  #2),  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  26, 
1999  (64  FR  20295)  (FRL-6074-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a(e),  as 
amended  by  FQPA  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
tolerance  petition  by  AgraQuest,  Inc., 
1530  Drew  Ave.,  Davis  California  95616. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
AgraQuest,  Inc.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Bacillus  subtilis 
strain  QST  713. 

m.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

A  battery  of  tests  determined  that  QST 
713  Technical  product  is  not  pathogenic 
and  has  no  significant  toxicity.  The 
acute  oral  toxicity/pathogenicity,  acute 
pulmonary  toxicity/pathogenicity  and 
acute  intravenous  toxicity/pathogenicity 
studies  demonstrated  no  significant 
toxicity  and  a  lack  of  pathogenicity.  The 
dermal  toxicity  and  eye  irritation 
studies  resulted  in  a  toxicity  Category 
III  classification.  The  acute  dermal 
irritation  study  resulted  in  a  Toxicity 
Category  IV  classification.  Bacillus 
subtilis  strain  QST  713  is  a  ubiquitous 
organism  in  the  environment  and  there 
have  been  no  reports  of  the  organism 
affecting  the  immune  system.  The 
submitted  toxicity/pathogenicity  studies 
in  rodents  with  Bacillus  subtilis  strain 
QST  713  indicated  that  following 
several  routes  of  exposure,  the  immune 
system  is  still  intact  and  able  to  process 
and  cleeir  the  active  ingredient.  As 
would  be  expected  for  any  microbial 
pesticide,  QST  713  did  elicit  a  very  mild 
delayed  hypersensitivity  response  and 
is  considered  a  potential  dermal 
sensitizer.  Further,  although  it  is  not 
known  whether  strain  QST  713  does, 
the  species  is  known  to  produce  the 
enzyme  subtilisin  which  has  been 
reported  to  produce  allergenic  or 
hypersensitivity  reactions  to  individuals 
repeatedly  exposed  to  the  enzyme  in 
industrial  settings.  The  use  of  personal 
protective  equipment  required  for 
applicators  and  other  handlers  mitigates 
the  hypersensitivity  risk  by  minimizing 
exposure.  No  hypersensitivity  risk  is 
expected  for  dietary  exposure  due  to  the 
low  likelihood  that  any  significant 
residues  will  occur  on  treated  food. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposm-e, 
FFDCA  section  408  directs  EPA  to 
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consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gcirdens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 


A.  Dietary  Exposure 

Dietary  exposure  to  the  microbial 
pesticide  is  likely  to  occur.  The  lack  of 
acute  oral  toxicity/pathogenicity,  and 
the  ubiquitous  natvu-e  of  the  microbial, 
support  the  establishment  of  an 
exemption  from  the  requirement  of  a 
tolerance  for  Bacillus  subtilis  strain  QST 
713. 

1 .  Food.  Dietary  exposure  to  the 
microbial  is  expected  to  be  minimal.  In 
additon,  standard  practices  of  washing, 
peeling,  cooking,  or  processing  fruits 
and  vegetables  will  reduce  residues  of 
Bacillus  subtilis  strain  QST  713  and 
further  minimize  dietary  exposure.  The 
risk  posed  to  adults,  infants,  and 
children  is  likely  to  be  minimal,  because 
of  the  low  acute  oral  toxicity/ 
pathogenicity  potential  of  the  microbial 
pesticide. 

2.  Drinking  water  exposure.  Oral 
exposure,  at  very  low  levels,  may  occur 
from  ingestion  of  drinking  water. 
Drinking  water  is  not  being  screened  for 
Bacillus  subtilis  strain  QST  713  as  a 
potential  indicator  of  microbial 
contamination.  Both  percolation 
through  soil  and  municipal  treatment  of 
drinking  water  would  reduce  the 
possibility  of  exposure  to  the  bacterial 
active  ingredient  through  drinking 
water.  If  oral  exposure  should  occur 
through  drinking  water,  the  Agency 
concludes  that  such  exposure  would 
present  minimal  risk  due  to  the  lack  of 
acute  oral  toxicity/pathogenicity  and  the 
ubiquitous  nature  of  the  microbe. 

B.  Other  Non-Occupational  Exposure 

The  use  sites  proposed  are  for 
agricultiu-al  sites.  Dermal  and  inhalation 
exposure  is  expected  to  be  limited  to 
those  who  apply  or  handle  the  pesticide 
in  orchards  and  farms.  Bacillus  subtilis 
presence  is  ubiquitous  in, the 
environment  and  the  use  of  this  product 
is  not  expected  to  increase  dermal  or 
inhalation  exposure  in  non- 
occupational settings. 

VI.  Cumulative  Effects 

No  mechanism  of  toxicity  in 
mammals  has  been  identified  for 
Bacillus  subtilis  strain  QST  713. 
Therefore  no  cumulative  effect  with 
other  related  organisms  is  anticipated. 
Because  the  data  available  demonstrate 
a  low  toxicity/pathogenicity  potential  of 


the  active  ingredient,  the  likelihood  of 
adverse  dietary  effects  is  expected  to  be 
minimal. 

VII.  Determination  of  Safety  for  U.S. 
Population.  Infants  and  Children 

Based  on  the  acute  toxicity 
information  discussed  above,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu-e  to  the  United  States 
population,  including  infants  and 
children,  to  residues  of  Bacillus  subtilis 
strain  QST  713.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  because,  the 
data  available  on  Bacillus  subtilis  strain 
QST  713  demonstrate  a  low  toxicity/ 
pathogenicity  potential.  Bacillus  subtilis 
is  not  a  human  pathogen  and  has  not 
been  implicated  in  human  disease,  but 
has  been  isolated  as  a  rare  contaminant 
from  human  infections.  Risk  of 
increased  exposure  is  likely  only  to 
exist  for  pesticide  applicators  and 
manufacturers  of  the  product.  The 
Agency  has  imposed  appropriate  risk 
mitigation  measures  to  protect  the 
workers  via  the  use  of  protective 
clothing. 

Vni.  Other  Considerations 

A.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  Aat  Bacillus  subtilis  strain  QST 
713  has  an  effect  on  the  immune  and 
endocrine  systems.  No  specific  tests 
have  been  conducted  with  Bacillus 
subtilis  strain  QST  713  to  determine 
such  effects.  However,  the  submitted 
toxicity/pathogenicity  studies  in  rodents 
indicated  that  following  several  routes 
of  exposure,  the  immune  system  is  still 
intact  and  able  to  process  and  clear  the 
active  ingredient.  Bacillus  subtilis  strain 
QST  713  is  a  ubiquitous  organism  in  the 
environment  and  there  have  been  no 
reports  of  the  organism  affecting 
endocrine  system.  Therefore,  it  is 
unlikely  that  this  organism  would  have 
estrogenic  or  endocrine  effects  because 
it  is  practically  non-toxic  to  mammals. 

B.  Analytical  Method(s) 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  Bacillus  subtilis  strain  QST  713. 

C.  Codex  Maximum  Residue  Level 

There  are  no  CODEX  values  for 
Bacillus  subtilis  strain  QST  713. 


IX.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  1  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  h^ing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300997  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  5,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  bv  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  emy  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publiclv 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Envfronmental 
Protection  Agency.  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
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Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiu-ces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-300997,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  file  format  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 


request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Tran.sfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
jequire  the  issuance  of  a  proposed  rule. 


the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federedism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects'in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultvual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  20,  2000. 
Joseph  J.  Merenda,  Jr., 

Acting  Deputy  Director,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


Federal 
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PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

371. 

2.  Section  180.1209  is  added  to 
subpart  D  to  read  as  follows: 

§  180,1209    Bacillus  subtllls  strain  QST 
713:  exemption  from  the  requirement  of  a 
tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticide  Bacillus 
subtilis  strain  QST  713  when  used  in  or 
on  all  food  commodities. 

(FR  Doc.  00-16803  Filed  7-3-00;  8:45  am] 
BiLuNG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6727-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan:  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  deletion  of  the 
Ldslcin/Poplar  Oil  Company  Superfund 
Site  from  the  Nationed  Priorities  List; 
request  for  comments. 

SUMMARY:  EPA  Region  5  announces  the 
deletion  of  the  Laskin/Poplar  Oil 
Company  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  is  taking  this  action  because  it  has 
determined  that  the  responsible  parties 
have  implemented  all  responses  under 
(CERCLA;  and  EPA,  in  consultation  with 
the  State  of  Ohio,  has  determined  that 
no  further  response  is  appropriate. 
Moreover.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  This  "  direct  final"  action  will  be 
effective  September  5,  2000,  unless  EPA 
receives  dissenting  comments  by  August 
4,  2000.  If  written  dissenting  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 


Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  5  77  W.  Jackson  Blvd. 
{SR-6J),  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  5  office 
and  at  the  local  information  repository 
located  at:  The  Ashtabula  Public 
Library,  355  W.  44th  St.,  Ashtablula,  OH 
44004.  Requests  for  comprehensive 
copies  of  documents  should  be  directed 
formally  to  the  Region  5  Docket  Office. 
The  address  and  phone  number  for  the 
Regional  Docket  Officer  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  5, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)353-5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boice,  Remedial  Project 
Manager,  at  (312)  886-^740  (SR-6J),  or 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  Division 
(SR-6J),  U.S.  EPA,  Region  5,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
886-7253  or  Susan  Pastor  (P-19J), 
Office  of  Public  Affairs,  EPA,  Region  5 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  353-1325;  MikeEberle,  State 
Project  Manager,  at  Ohio  Environmental 
Protection  Agency,  2110  East  Aurora 
Road,  Twinsburg,  Ohio  44087-1969, 
(330)  963-1126;  the  Laskin  Final 
Remediation  Trust  Fund,  Engineering 
Management,  Inc.,  1500  Ardmore  Blvd., 
Suite  502,  Pittsburgh,  Pennsylvania 
15221-4468,  Attn:  James  R.  Campell,  at 
(412)244-091" 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

V.  Action 

L  Introduction 

EPA  Region  5  annoxmces  the  deletion 
of  the  Laskin/Poplar  Oil  Company  Site 
from  the  National  Priorities  List  (NPL), 
appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.  U.S.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare  and  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
that  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund) 
finances.  Under  §  300.425(e)  (3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fimd-financed 
remedial  actions  if  the  conditions  at  the 
site  warrant  such  action. 


EPA  will  accept  comments  on  this 
proposal  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Section  II  of  this  action  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
U.S.  EPA  is  using  for  this  action. 
Section  IV  discusses  the  history  of  this 
site  and  explains  how  the  site  meets  the 
deletion  criteria.  Section  V  states  U.S. 
EPA's  prospective  action  of  deleting  the 
Site  from  the  NPL  unless  dissenting 
comments  are  received  during  the 
comment  period. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Specifically,  this  deletion  does  not 
affect  the  provisions  or  requirements  of 
the  Consent  Decrees  entered  in  United 
States  V.  Alvia  Laskin,  et  al  Civil  Action 
(84-2035Y  N.D.  Ohio)  and  United  States 
V.  Anchor  Motor  Freight  Co.,  et  al.  Civil 
Action  No.  (89CV1999  N.  D.  Ohio. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  Management. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  Sites  may  be  deleted  from, 
or  recategorized  on,  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  vdth  the  state, 
■  whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  non-time  critical 
Removal  Actions  or  Fimd-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate.  The 
Laskin/Poplar  Oil  Site  now  meets 
criterion  (i).  Criteria  (ii)  and  (iii)  are  not 
relevant  to  this  Site. 

m.  Deletion  Procedures 

The  following  procedures  were 
followed  before  the  proposed  deletion  of 
this  Site  from  the  NPL: 

(1)  All  appropriate  response  actions, 
under  CERCLA  have  been  implemented 
and  no  further  EPA  action  is 
appropriate;  (2)  The  State  of  Ohio  has 
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concurred  with  the  proposed  deletion 
decision;  (3)  A  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  a  30-day  dissenting 
public  comment  period  on  U.S.  EPA's 
Direct  Final  Action  to  Delete;  and,  (4) 
All  relevant  documents  have  been  made 
available  for  public  review  in  the  local 
Site  information  repositories.  EPA  is 
requesting  only  dissenting  comments  on 
the  Direct  Final  Action  to  Delete. 
For  deletion  on  the  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  U.S.  EPA's  Final 
Notice.  If  necessary,  the  Agency  will 
prepare  a  Responsiveness  Summary, 
responding  to  each  significant  comment 
submitted  during  the  public  conunent 
period.  As  stated  in  section  I  above, 
deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  of  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  Further, 
mentioned  in  section  II  of  this 
document,  §  300.425(e)(3)  of  the  NCP 
states  that  the  deletion  of  a  release  from 
a  site  from  the  NPL  does  not  preclude 
the  Site's  eligibility  for  future  response 
actions. 

IV.  Basis  for  Intended  Site  Deletion 

The  Laskin/Poplar  Oil  Company  Site 
is  located  at  717  North  Poplar  Street  in 
Ashtabula  County,  Jefferson  Tov\mship, 
Ohio  west  of  the  Village  of  Jefferson. 
The  nine-acre  site  is  boxmded  on  the 
north  by  Cemetery  Creek,  on  the  south 
by  Ashtabula  County  Fairground,  to  the 
east  by  Poplar  Street,  and  to  the  west  by 
Softball  fields  and  a  wooded  ravine 
belonging  to  the  County  of  Ashtabula. 

Prior  to  remedial  action 
implementation  the  Site  contained  the 
property  owner's  former  residence,  a 
greenhouse  complex,  a  boiler  house 
containing  4  boilers  formerly  used  to 
heat  the  greenhouses,  a  smokestack,  4 
in-ground  oil  storage  pits,  1 
underground  and  32  above  ground 
tanks,  a  retention  pond,  two  drained 
ponds,  a  fresh  water  pond,  and 
miscellaneous  buildings  and  sheds. 

Greenhouses  were  located  on  the  Site 
since  the  early  1890's.  In  the  1950's, 
boilers  were  installed  to  heat  the 
greenhouse.  Storage  pits  and  tanks  were 
installed  during  the  1960's  to  store  the 
oil  that  fired  the  boilers.  The  Poplar  Oil 
Company  continued  to  accept  waste  oil 
from  hundreds  of  sources  in  northern 
Ohio  and  western  Pennsylvania 
throughout  the  1960's  and  1970's.  The 
company  resold  some  of  the  waste  oil 
and  used  additional  waste  oil  to  treat 


gravel  and  dirt  roads  in  17  townships  of 
Ashtabula  County.  In  1977,  U.S.  EPA 
and  Ohio  Environmental  Protection 
Agency  (OEPA)  indentified 
polychlorinated  biphenys  (PCBs)  in  the 
waste  oil.  In  1981,  a  court  order  stopped 
activities  at  the  Poplar  Oil  Company. 

In  early  1981,  EPA  investigated  the 
Site  and  detected  PCBs  in  waste  oils, 
ground  water  and  soils.  In  1981  and 
1982,  EPA  performed  several  removal 
actions  at  the  Site.  The  emergency 
actions  included  draining  and  regrading 
two  ponds;  diverting  surface  runoff  to  a 
retention  pond  to  prevent  flooding; 
removing  302,000  gallons  of  waste  oil 
taking  them  to  an  off-site  incinerator; 
treating  and  discharging  off  site  430,000 
gallons  of  contaminated  surface  water; 
and  solidifying  on  site  205,000  gallons 
of  sludge. 

In  1983,  the  Site  was  placed  on  the 
EPA's  Superfund  National  Priorities  List 
of  uncontrolled  hazardous  waste  sites. 
Fund-lead  Phase  I  remedial 
investigation  (RI)  activities  were 
conducted  from  December  1983  to 
November  1984.  In  response  to  an 
Administrative  Order  issued  in  August 
1984,  the  potentially  responsible 
partiesCPRPs)  removed  approximately 
250,000  gallons  of  waste  oil  and 
wastewater  during  the  winter  of  1985- 
1986.  A  second  Administrative  Order 
was  issued  to  the  PRPs  in  late  1986, 
which  ordered  them  to  develop  a  work 
plan  to  address  the  storage  pits,  tank, 
and  their  contents,  and  surrounding 
soils.  EPA  completed  Focused 
Feasibility  Study  (FFS)  in  August  1987. 
The  Source  Removal  (SR)  Record  of 
Decision  (ROD)  was  issued  on 
September  30,  1987.  Phase  II  RI 
activities  were  conducted  in  the  fall  and 
winter  of  1987-88.  A  third 
Administrative  Order  was  issued  in 
February  1988  for  implementing  the 
1987  SR  ROD.  The  Phase  II  RI  Report 
which  contained  the  results  of  both  the 
Phase  I  and  II  RI  Investigations  was 
released  in  December  1988.  The  Final 
Remedy  (FR)  FS  was  provided  for 
public  comment  on  April  7,  1989.  A 
final  remedy  was  selected  on  June  29, 
1989  and  documented  in  the  FR  ROD. 

PRPs  organized  the  Laskin  Site  Group 
and  performed  the  SR  and  the  FR 
remedial  design  and  remedial  actions 
(RD/RA)  under  a  September  1990 
Consent  Decree.  The  SR  ROD  work  to  be 
performed  under  the  1988 
Administrative  Order  was  incorporated 
into  the  1990  Consent  Decree.  Due  to 
the  incineration  of  different  materials 
set  forth  in  both  RODs  and  the  need  to 
prepare  the  Site  for  RA  activities,  some 
FR  activities  were  necessarily  performed 
during  the  SR. 


The  SR  ROD  selected  remedy  consists 
of  the  following  major  components: 

•  Construction  of  a  fence  around  the 
contaminated  portions  of  the  Site  and 
the  mobile  on-site  incinerator; 

•  Off-site  treatment  of  all  wastewater, 
decontamination  water,  and  scrubber 
water; 

•  Dismantling  and  off-site  disposal  of 
all  tanks; 

•  Crushing  and  incineration  of  the 
cinder  block  walls  of  the  pits;  and 

•  Backfdling  and/or  grading  of  all 
excavated  areas  to  prevent  ponding. 

The  components  of  the  FR  ROD 
consist  of  the  following: 

•  Drain  retention  and  fresh  water 
ponds.  Discharge  surface  water  from 
ponds  to  Cemetery  Creek,  with 
treatment  if  required.  Backfdl  a 
freshwater  pond  with  clean  fill  and 
grade  retention  pond  area; 

•  Thermally  treat  contaminated  soil, 
ash,  and  debris  from  the  boiler  house 
area  and  dispose  of  ash  on-site  (if 
delistable)  or  off-site  to  a  RCRA 
permitted  landfill; 

•  Demolish  and  thermal  treatment  or 
decontamination  of  dioxin 
contaminated  structures.  If  material 
cannot  be  thermally  treated  or 
decontaminate,  contain  material  in  an 
on-site  concrete  vault  and  place  beneath 
the  cap; 

•  Construct  a  groundwater  diversion 
trench  up-gradient  of  the  contaminated 
oil  and  groundwater; 

•  Construct  a  multi-layer  cap; 

•  De-water  site  by  natural 
groundwater  flow  to  Cemeter>'  Creek; 

•  Conduct  groundwater  and  surface 
water  monitoring  to  assess  quality  of 
groundwater  migrating  towards 
Cemetery  Creek;  and 

•  Impose  access  and  use  restrictions. 
The  ROD  and  statement  of  work  for 

the  Consent  Decree  included 
performance  standards  for  the  FR 
including: 

1.  The  on-site  incinerator  would  meet 
a  destruction  and  removal  efficiency  at 
99.99%  for  solvents,  miscellaneous 
organics,  99.999%  dioxin  and  99.999% 
for  PCBS; 

2.  Discharges  to  the  water  in  Cemetery 
Creek  must  comply  with  Ohio  Water 
Quality  Standards,  and  Federal  Ambient 
Water  Quality  Criteria; 

3.  The  goal  of  the  groundwater 
diversion  was  to  dewater  the  site.  If  the 
groundwater  is  lowered  to  below  the  top 
of  the  unweathered  shale,  the  site  would 
be  considered  dewatered.  If  complete 
site  dewatering  was  not  achieved  then 
Federal  Maximum  Contaminant  Levels, 
under  the  Safe  Drinking  Water  Act, 
would  apply  at  the  property  boundary. 

In  June  1991,  the  Remedial  Design 
(RD)  for  the  SR  was  finalized,  and  in  the 


Remedial  Action  (RA)  work  was 
formally  initiated.  U.S.  EPA  and  Ohio 
Environmental  Protection  Agency 
(OEPA)  conducted  a  prefinal  inspection 
on  November  19,  1992.  Incineration  of 
all  required  material  was  completed  on 
November  25,  1992.  EPA  approved  the 
RA  report  on  December  22,  1992. 

The  FR  RD  was  formally  approved 
and  the  RA  work  initiated  in  March 

1992.  The  FR  included  construction  of 

a  slurry  wall  to  facilitate  site  dewatering 
in  addition  to  the  diversion  trenches 
provided  for  in  the  ROD.  A  letter  dated 
September  21,  1993  from  the  PRP 
Laskin/Poplar  Site  Group  certified  that 
all  RA  activities  were  performed 
according  to  design  specifications, 
contractor  plan,  and  EPA  and  OEPA 
approved  modifications.  EPA  conducted 
a  final  inspection  on  September  20, 

1993,  and  approved  a  Preliminary  Close 
Out  Report  on  September  23,  1993. 

Since  completion  of  construction,  the 
Site  has  been  monitored  and  inspected 
in  accordance  with  a  EPA  approved 
Inspection,  Maintenance  and 
Monitoring  Plan.  In  accordance  with 
this  plan,  quarterly  groundwater  and 
siu-face  water  monitoring  was  conducted 
in  1994,  1995,  and  1996,  and  semi- 
annual groundwater  and  surface  water 
monitoring  was  conducted  in  1997  and 
1998. 

A  five-year  review  pursuant  to 
OSWER  Directive  9355.7-02  ("Structure 


and  Components  of  Five- Year  Reviews") 
was  conducted  at  the  Site  and  a  report 
of  its  conclusions  was  signed  in  May 
1999.  The  five-year  review  report 
concluded  that  the  remedial  action 
selected  for  this  Site  remains  protective 
of  human  health  and  the  envirorunent. 
The  review  determined  that 
groundwater  monitoring  conducted  over 
the  five  years  since  completion  of 
construction  has  demonstrated  that  the 
groundwater  has  consistently  been 
lowered  below  the  un weathered  shale, 
and  that  the  data  has  not  identified  an 
impact  of  the  Site  on  groundwater  of 
surface  water. 

\'.  Action 

in  Its  review  of  the  five  year  review 
report.  Engineering  Management  Inc., 
the  Laskin  Remedial  Trust  Fund's 
contractor  correctly  pointed  out  that  the 
non-incinerable  materials  that  were 
potentially  dioxin-contaminated  were 
decontaminated  sampled,  and  found  to 
contain  less  the  1  ppb  of  dioxin.  As  a 
result,  it  was  not  necessary  to  store  any 
dioxin-contaminated  material  in  a 
proposed  vault  below  the  cap,  and  this 
part  of  the  remedy  was  eliminated.  A 
small  amount  of  asbestos-contaminated 
material  was  encased  in  what  has  been 
referred  to  as  a  "concrete  vault"  on  site 


diagrams,  but  this  vault  is  not  the  vault 
referred  to  in  the  ROD.  The  five  year 
review  found  that  the  Site  inspections 
have  indentified  a  concern  about  slope 
stability,  as  well  as  routine  erosion 
problems.  The  on-going  inspection  and 
maintenance  program  will  address  these 
problems.  The  next  five  year  review 
should  be  completed  by  October  15, 
2000. 

On  Jime  30,  1999,  EPA  approved 
discontinuing  the  periodic  groundwater 
and  surface  water  sampling.  However, 
periodic  water  level  monitoring, 
inspections,  and  maintenance  activities 
will  continue,  and  groundwater  and 
surface  water  sampling  can  resume  if 
necessary. 

EPA,  will  the  State  of  Ohio's 
concurrence,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Ladkin-Poplar  Oil 
Company  Superfund  Site  have  been 
completed,  and  no  further  CERCLA 
response  is  appropriate  or  necessary  in 
order  to  provide  protection  of  human 
health  and  the  envirorunent  other  than 
the  ongoing  inspection,  maintenance 
and  monitoring  activities.  Therefore, 
EPA  is  deleting  the  Site  fi-om  the  NPL. 

This  action  will  be  effective 
September  5,  2000.  However,  if  EPA 
receives  dissenting  comments  by  August 
4,  2000,  EPA  will  publish  a  document 
that  withdraws  this  action. 

List  of  Subjects  in  40  CFR  Part  300 

Envirormiental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  Waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  June  14,  2000. 
Gary  Gulezian, 

Acting  Regional  Administrator,  Region  5. 

Part  300,  Title  40  of  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p. 351;  E.O.  12580,  52  FR  2923. 
3  CFR.  1987  Comp.;  p.l93. 

Appendix  B — (Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  entry  for 
"Laskin-Poplar  Oil  Co",  Jefferson 
Towmship,  Ohio. 
[FR  Doc.  00-16513  Filed  7-3-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  712 

[OPPTS-82054;  FRL-6589-1] 

RIN-2070-AB08 

Preliminary  Assessment  Information 
Reporting;  Addition  of  Certain 
Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  final  rule  addresses  the 
recommendations  of  the  41st  TSCA 
Interagency  Testing  Committee  (ITC) 
Report  by  adding  29  alkylphenols, 
alkylphenol  ethoxylates,  and 
polyalkylphenols  to  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Reporting  (PAIR)  rule.  The 
ITC  recommendations  are  given  priority 
consideration  by  EPA  in  promulgating 
TSCA  section  4  test  rules.  This  PAIR 
rule  will  require  manufacturers 
(including  importers)  of  the  29 
substances  identified  in  this  docimient 
to  report  certain  production, 
importation,  use,  and  exposure-related 
information  to  EPA. 

DATES:  This  rule  is  effective  on  August 
4.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Paul  Campanella,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  260-8130;  fax 
number:  (202)  401-3672;  e-mail  address: 
ccd .  citb@epa .  go  v . 

SUPPLEMENTARY  INFORMATION: 
L  General  Information: 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  manufactiu-e  (defined  by  statute  to 
include  import)  any  of  the  chemical 
substances  that  are  listed  in  §  712.30(e) 
of  the  regulatory  text  portion  of  this 
dociiment.  Entities  potentially  affected 
by  this  action  may  include,  but  are  not 
limited  to: 
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Category 

SIC  codes 

NAICS  codes 

Examples  of  potentially  affected  entities 

Chemical  manufacturers  (including  im- 
porters) 

28,2911 

325,  3241 1 

Persons  who  manufacture  (defined  by  statute  to  include  import)  one 
or  more  of  the  subject  chemical  substances. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  The  Standard 
Industrial  Classification  (SIC)  codes  and 
the  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities.  If  you  have  any  questions 
regarding  tbe  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  documents  from  the  EPA 
Internet  EPA  Home  Page  at 
http://www.epa.gov/.  On  the  Home  Page 
select  "Law  and  Regulations"  and  then 
look  up  the  entry  for  this  document 
under  "Federal  Register — 
Environmental  Docimients."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-82054.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW..  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  your 
comments  must  identify  docket  control 
number  OPPTS-82054  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Document  Control  Office, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  East  Tower, 
Rm.  G-099,  Washington,  DC.  The 
telephone  nimiber  for  the  OPPT 
Document  Control  Office  is  (202)  260- 
7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
oppt.ncic@epa.gov,  or  you  may  mail  or 
deliver  your  computer  disk  to  the 
addresses  identified  in  Units  I.C.I,  or  2. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Submit  comments  as  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
will  also  be  accepted  on  standard  disks 
in  WordPerfect  6.1/8  or  ASCII  file 
format.  All  copies  of  electronic 
comments  must  be  identified  by  docket 
control  number  OPPTS-82054. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comments  that  include  any 
information  claimed  as  CBI,  a  copy  of 
the  comments  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 


will  be  included  in  the  public  version 
of  the  official  record  by  EPA  without 
prior  notice.  If  you  have  any  questions 
about  CBI  or  the  procedures  for  clfiiming 
CBI,  consult  the  technical  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

U.  What  Action  is  EPA  Taking? 

In  this  dociunent,  EPA  is  issuing  a 
final  TSCA  section  8(a)  "Preliminary 
Assessment  Information  Reporting" 
(PAIR)  rule  for  29  alkylphenols, 
alkylphenol  ethoxylates,  and 
polyalkylphenols  recormnended  for 
testing  in  the  41st  TSCA  ITC  Report  to 
the  EPA  Administrator  published  in  the 
Federal  Register  of  April  9,  1998  (63  FR 
17658)  (FRL-5773-5). 

m.  What  is  the  Preliminarv'  A.ssessment 
Information  Reporting  (P.MR)  Rule? 

EPA  promulgated  the  PAIR  rule  in  40 
CFR  part  712  imder  section  8(a)  of 
TSCA  (15  U.S.C.  2607(a)).  This  model 
section  8(a)  rule  establishes  standard 
reporting  requirements  for 
manufacturers  (including  importers)  of 
the  chemicals  listed  in  the  rule  at  40 
CFR  712.30.  These  entities  are  required 
to  submit  a  one-time  report  on  general 
production/importation  volume,  end 
use,  and  exposure-related  information 
using  the  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35).  EPA  uses  this 
model  section  8(a)  rule  to  quickly  gather 
current  information  on  chemicals. 

This  model  rule  provides  for  the 
automatic  addition  of  ITC  Priority 
Testing  List  chemicals.  Whenever  EPA 
announces  the  receipt  of  an  ITC  Report, 
EPA  may,  at  the  same  time  and  without 
providing  notice  and  opportunity  for 
public  comment,  amend  the  model 
information-gathering  rule  by  adding 
the  recommended  (or  designated) 
chemicals.  The  amendment  adding 
these  chemicals  to  the  PAIR  rule  is 
effective  August  4,  2000. 

IV.  What  Chemicals  are  to  be  Added  ? 

In  its  41st  Report  to  EPA,  the  ITC 
recommended  29  alkylphenols. 
alkylphenol  ethoxylates,  and 
polyalkylphenols.  These  chemicals  can 
be  automatically  added  to  the  TSCA 
section  8(a)  PAIR  reporting  rule. 

The  regulatory  text  (§  712.30(e))  of 
this  document  lists  the  29  alkylphenols, 
alkylphenol  ethoxylates,  and 
polyalkylphenols  that  are  being  added 
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to  the  PAIR  rule  as  a  result  of  this 
document. 

V.  Who  Must  Report  Under  this  PAIR 
Rule? 

All  persons  who  manufactured 
(defined  by  statute  to  include  import) 
the  29  alkylphenols,  alkylphenol 
ethoxylates,  and  polyalkylphenols 
identified  in  the  regulatory  text 
(§  712.30(e))  of  this  rule  during  their 
latest  complete  corporate  fiscal  year 
must  submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  as  specified  in 
40  CFR  712.28  no  later  than  October  3. 
2000.  Persons  who  have  previously  and 
voluntarily  submitted  a  Manufacturer's 
Report  to  the  ITC  or  EPA  may  be  able 
to  submit  a  copy  of  the  original  report 
to  EPA  or  to  notify  EPA  by  letter  of  their 
desire  to  have  this  voluntary  submission 
accepted  in  lieu  of  a  current  data 
submission.  See  §  712.30(a)(3). 

Details  of  the  PAIR  reporting 
requirements,  including  the  basis  for 
exemptions,  are  provided  in  40  CFR  part 
712.  Copies  of  the  form  are  available 
from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Copies  of  the  PAIR  form  are 
also  available  electronically  from  the 
Chemical  Testing  and  Information 
Gathering  Home  Page  on  the  Internet  at 
http://www.epa.gov/opptintr/chemtest/. 

\T.  Removal  of  Chemical  Substances 
from  the  PAIR  Rule 

Any  person  who  believes  that  section 
8(a)  reporting  required  by  this  rule  is 
not  warranted,  should  promptly  submit 
to  EPA  on  or  before  July  19,  2000, 
detailed  reasons  for  that  belief.  EPA,  in 
its  discretion,  may  remove  the  substance 
from  this  rule  (see  40  CFR  712.30(c)). 
When  withdrawing  a  chemical  from  the 
rule,  EPA  will  publish  a  rule 
amendment  in  the  Federal  Register. 

VII.  Public  Record 

The  following  documents  constitute 
the  public  record  for  this  rule  under 
docket  control  number  OPPTS-82054. 

1 .  This  final  rule. 

2.  The  Economic  Analysis  for  this  rule 
(Februarv  10,  2000). 

3.  The  41st  Report  of  the  ITC  (63  FR 
17658,  April  9.  1998)  (FRL-5773-5). 

VIII.  Why  is  this  Action  Being  Issued  as 
d  Final  Rule? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and  an 
opportunity  to  comment  because  the 


Agency  believes  that  providing  notice 
and  an  opportunity  to  comment  is 
unnecessary.  As  discussed  in  Unit  III., 
whenever  EPA  announces  the  receipt  of 
an  ITC  report,  EPA  may,  at  the  same 
time  and  without  providing  notice  and 
opportimity  for  public  comment,  amend 
the  model  information-gathering  rule  by 
adding  the  recommended  (or 
designated)  chemicals.  EPA  finds, 
therefore,  that  there  is  "good  cause" 
under  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553  (b)(3)(B))  to  make  these 
amendments  without  prior  notice  and 
comment. 

IX.  Economic  Analysis 

The  economic  analysis  for  the 
addition  of  the  29  alkylphenols, 
alkylphenol  ethoxylates,  and 
polyalkylphenols  to  the  TSCA  section 
8(a)  PAIR  rule  is  entitled  "Economic 
Analysis  for  the  Addition  of  29 
Chemicals  Recommended  for  Testing  in 
the  41st  Report  of  the  TSCA  Interagency 
Testing  Committee  to  EPA 's  Prehminary 
Assessment  Information  Reporting 
(PAIR)  Rule"  (February  10,  2000) 
(Economic  Analysis). 

EPA's  1998  Chemical  Update  System 
(CUS)  was  searched  to  identify 
manufacturers  (including  importers)  of 
the  29  CAS-numbered  alkylphenols, 
alkylphenol  ethoxylates,  and 
polyalkylphenols  recommended  in  the 
ITC's  41st  Report.  Only  5  of  the  29 
chemicals  were  located  in  CUS 
indicating,  for  example,  that  the  other 
chemicals  are  not  being  produced  or 
imported  in  quantities  large  enough  to 
be  reported  to  EPA  for  1998  under  the 
TSCA  Inventory  Update  Rule  (lUR)  (40 
CFR  part  710)  or  are  not  subject  to 
reporting  under  the  lUR.  The  Economic 
Analysis  estimates  governmental  and 
industry  burden  and  costs  associated 
with  this  final  rule  based  upon  the  data 
regarding  the  five  chemical  substances 
found  in  CUS.  Six  firms  were  identified 
as  manufacturers  of  the  chemical,  at 
eight  sites.  The  costs  and  burden 
associated  with  this  rule  are  estimated 
in  the  Economic  Analysis  to  be  the 
following: 

Reporting  Costs  (dollars) 

9  reports  estimated  at  $1977.29  per 
report  =  $17,795.62 

Total  Cost  =  $17,795.62 

Mean  cost  per  site/firm  =  $17,795.62/ 
8  sites  =  $2,224.45/site 

Reporting  Burden  (hours) 

Rule  familiarization:  7  hours/site  x  8 
sites  =  56  hoiu"s 

Reporting:  21.6  hours/report  x  9 
reports  =  194  hours 

Total  burden  hours  =  250  hours 


Average  burden  per  site/firm  =  250 
hours/8  sites  =  31.3  hours/site 

EPA  Costs  (dollars) 

The  annual  costs  to  the  Federal 
Government  will  be  approximately 
0.0227  FTEs  (or  47.25  hours  annually). 
At  an  estimated  $75,306  per  FTE,  the 
total  0.0227  FTEs  ($1709.45),  plus 
$1,834.92  for  data  processing,  will  cost 
EPA  $3,544.37. 

X.  Regidatory  Assessment 
Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  actions  under 
TSCA  section  8(a)  related  to  the  PAIR 
rule  from  the  requirements  of  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993). 

B.  Executive  Order  12898 

This  action  does  not  involve  special 
considerations  of  environmental  justice- 
related  issues  piu^uant  to  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994). 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
does  not  apply  to  this  final  rule,  because 
it  is  not  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  does  not  concern  an  environmental 
health  or  safety  risk  that  may  have  a 
disproportionate  effect  on  children.  This 
rule  requires  the  reporting  of 
production,  importation,  use,  emd 
exposure-related  information  to  EPA  by 
manufacturers  (including  importers)  of 
certain  chemicals  recommended  in  the 
41st  Report  of  the  TSCA  ITC. 

D.  Regulatory  Flexibility  Act 

Pxu-suant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (RFA).  5 
U.S.C.  601  et  seq.,  the  Agency  hereby 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  the  Agency's  determination  is 
presented  in  the  small  entity  analysis 
prepared  as  a  part  of  the  Economic 
Analysis  for  this  rule,  and  is  briefly 
suimnarized  here.  Three  of  the  six  firms 
identified  as  manufacturers  of  chemicals 
affected  by  this  rule  met  the  Small 
Business  Administration  definition  of  a 
small  business,  (i.e.,  having  less  than 
1,000  employees  when  combined  with 
any  corporate  parents).  Based  on  the 
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Agency's  analysis,  the  maximum 
potential  impact  of  this  action  on  an 
individual  firm  is  estimated  to  be  less 
than  $2,224,  regardless  of  the  firm's 
size.  To  determine  the  potential 
significance  of  the  estimated  impact  of 
this  action  on  the  small  firms,  the 
Agency  compared  the  estimated 
maximum  potential  cost  with  the 
estimated  annual  sales  revenue  for  these 
firms.  Based  on  currently  available 
financial  information  for  these  firms, 
EPA  has  determined  that  this  action  will 
not  result  in  a  significant  impact  on  any 
of  these  firms.  Information  relating  to 
this  EPA  determination  is  included  in 
the  docket  for  this  rulemaking  (OPPTS- 
82054).  Any  comments  regarding  the 
economic  impacts  that  this  action 
imposes  on  small  entities  should  be 
submitted  to  the  Agency  at  the  address 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.),  an 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  that  is 
subject  to  approval  under  the  PRA 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9,  and 
included  on  the  related  collection 
instrument.  The  information  collection 
activities  related  to  this  action  have 
already  been  approved  by  0MB,  under 
0MB  control  number  2070-0054  (EPA 
ICR  No.  586)  for  PAIR  reporting.  This 
action  does  not  impose  any  burdens 
requiring  additional  OMB  approval.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  250  hours.  Of  that  total,  an  estimated 
56  hours  are  spent  in  an  initial  review 
of  the  rule,  and  the  remaining  194  hours 
are  associated  with  actual  reporting 
activities  (Economic  Analysis).  Because 
this  rule  does  not  contain  any  new 
information  collection  activities, 
additional  review  and  approval  of  these 
activities  by  OMB  under  the  PRA  is  not 
necessary. 

F.  Unfunded  Mandates  Reform  Act  and 
Executive  Orders  13084  and  13132 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104-4,  EPA  has  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  million  or  more  for  State,  local, 
and  tribal,  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  In 
addition,  EPA  has  determined  that  this 
rule  will  not  significantly  or  uniquely 


affect  small  governments.  Accordingly, 
the  rule  is  not  subject  to  the 
requirements  of  UMRA  sections  202, 
203,  204,  or  205. 

Based  on  EPA's  experience  with  past 
TSCA  section  8(a)  rulemakings.  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  a  result,  this  action  is 
not  subject  to  the  requirement  for  prior 
consultation  with  Indian  tribal 
governments  as  specified  in  Executive 
Order  13084,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (63  FR  27655,  May  19, 
1998).  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

G.  National  Technology  Transfer  and 
Advancement  Act 

This  action  does  not  involve  emy 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Section  12(d) 
of  NTTAA  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  EPA 
invites  public  comment  on  the  Agency's 
determination  that  this  regulatory  action 
does  not  require  the  consideration  of 
voluntary  consensus  standards. 

H.  Executive  Order  12988 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7,  1996). 


/.  Executive  Order  12630 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859.  March  15,  1988),  by 
excimining  the  takings  implications  of 
this  rule  in  accordance  with  the 
Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings  issued  under  the  Executive 
Order. 

XI.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  EPA  has 
made  such  a  good  cause  finding  for  this 
final  rule,  and  established  an  effective 
date  of  August  4,  2000.  Pursuant  to  5 
U.S.C.  808(2),  this  determination  is 
supported  by  the  brief  statement  in  Unit 
\T1I.  EPA  will  submit  a  report 
containing  this  final  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule  "  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  712 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Health  and 
safety.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  20,  2000. 
William  Sanders  III, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

FART  712— [AMENDED] 

1.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

2.  In  §  712.30,  the  table  in  paragraph 
(e)  is  amended  by  revising  the  category 
heading  for  "Alkylphenols  and 
Alkylphenol  ethoxylated"  to  read 
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"Alkylphenols,  Alkylphenol  numeric  CAS  number  order  to  the 

ethoxylates,  and  Polyalkylphenols"  and      category  to  read  as  follows: 
adding  29  chemicals  in  ascending 


CAS  No. 


Substance 


§712.30      Chemical  llSis  auu  reporting 

periods. 


(e) 


*     *     * 


Effective  date 


Reporting  date 


AII<ylphenols,  AII<ylplienol  ethoxylates,  and 
Polyalkylphenols 

*  *  •  •  .  .  , 

]^I"2 Phenol,  2-pentyl- ., August  4.  2000 October  3.  2000 

140-66-9 Phenol,  4-(1,1,3,3-tetramethylbutyl)-  August  4,  2000 October  3,  2000 

1987-50^ Phenol,  4-heptyl- August  4,  2000 October  3,  2000 

2446-69-7 Phenol,  4-hexyl- August  4,  2000 October  3,  2000 

2589-78-8  Phenol,  4-hexadecyl-  August  4,  2000 October  3,  2000 

3279-27-4 Phenol,  2-(1,1-dimethylpropyl)-  August  4,  2000 October  3,  2000 


9004-87-9  Poly(oxy-1 ,2-ethanediyl), 

(isooctylphenyl)-ci)-hydroxy-. 

9014-92-0  Poly(oxy-1,2-ethanediyl), 

(dodecylphenyl)-(o-hydroxy- 


a-    August  4,  2000 October  3,  2000 

a-    August  4,  2000 October  3,  2000 


9063-89-2 


Poly(oxy-1 ,2-ethanediyl),  a-(octylphenyl)-(o-    August  4,  2000 
hydroxy-. 


October  3,  2000 


25401-86-9 Phenol,  2-hexadecyl-  August  4,  2000 October  3,  2000 

25735-67-5  Phenol,  4-sec-pentyl- August  4,  2000 October  3.  2000 

26401^7-8 Poly(oxy-1,2-ethanediyl),  a-(4-  August  4,  2000 October  3,  2000 

dodecylphenyl)-(o-hydroxy-. 

26401-74-1  Phenol,  2-sec-pentyl-  August  4.  2000 October  3,  2000 

27157-6&-0 Phenol,  decyl-  August  4,  2000 October  3,  2000 


5991 1-95-4  Poly(oxy-1 .2-ethanedlyl), 

hexadecylphenyl)-ci>-hydroxy- 

61723-87-3  Poly(oxy-1 ,2-ethanediyl), 

(tridecylphenyl)-a)-hydroxy-. 


a-(4-     August  4,  2000 October  3.  2000 

a-    August  4.  2000 October  3,  2000 


68081-86-7  Phenol,  nonyl  derivs August  4, 

68784-24-7  Phenol,  Cl8-30-alkyl  derivs August  4^ 

68891-67-8  Phenol,  polypropene  derivs August  4, 

68908-55-4  Phenol,  polybutene  derivs August  4, 

68954-70-1  Phenol,  polyethyl  derivs August  4, 

70682-80-3 Phenol,  tetradecyl-  August  4, 

71902-25-5  •. Phenol,  octenylated  August  4, 

72624-02-3 Phenol,  heptyl  derivs August  4, 

74499-35-7 Phenol,  (tetrapropenyl)  derivs August  4, 

84605-25-4  Phenol,  1-methylhexyl  derivs August  4, 


2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 

2000 October  3,  2000 


91672-41-2  Phenol,  2-nonyl-,  branched  August  4,  2000 October  3,  2000 

112375-88-9 Phenol,  polyisobutylene  derivs August  4,  2000 October  3,  2000 

112375-89-0 Phenol,  poly(2,4,4-trimethylpentene)  derivs     August  4,  2000 October  3,  2000 
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[FR  Doc.  00-16802  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  6S60-50-F 


s^EDEPA.  COMMUNICATIONS 

COMMiSSiON 

■r  CFR  Part  73 
oa    0-1395:  MM  Docket  No.  99-276;  RM- 

U  "^  ■''^.  J 

Radio  Broadcasting  Services; 
Tiiiamook  and  Scappoose,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Thunderegg  Wireless,  L.L.C., 
licensee  of  Station  KJUN,  Tillamook, 
OR,  reallots  Chaxmel  281C3  from 
Tillamook  to  Scappoose,  OR,  as  the 
community's  first  local  aural  service, 
and  modifies  the  license  of  Station 
KJUN  to  specify  Scappoose  as  its 
community  of  license.  See  64  FR  50266, 
September  16,  1999.  Channel  281C3  can 
be  allotted  to  Scappoose  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements  with  a 
site  restriction  of  6.5  kilometers  (4.1 
miles)  northwest,  at  coordinates  45—46- 
58  NL;  122-57-13  WL,  to  accommodate 
petitioner's  desired  transmitter  site. 
Canadian  concurrence  in  the  allotment 
has  been  obtained  since  Scappoose  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border. 
DATES:  Effective  August  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-276, 
adopted  June  14,  2000,  and  released 
June  23,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PAP' 


;amended] 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  303,  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  281C3  at 
Tillamook  and  adding  Scappoose, 
Channel  281C3. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-16866  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FFDFRAl  COMMUNICATIONS 

COMMiSSiON 

47  CFR  Pan  73 

[DA  00-1393;  MM  Docket  No.  99-353;  RM- 
9787] 

Radio  Bmacif  3s'irig  Sei-vices    Mojave, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Chaimel 
241A  to  Mojave,  California,  as  that 
community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Linda  A.  Davidson.  See  64  FR  73460, 
December  30,  1999.  Although  the 
petitioner  did  not  file  supporting 
comments,  an  expression  of  interest  in 
pursuing  the  proposal  was  filed  on 
behalf  of  Lazer  Broadcasting  Corp. 
Coordinates  used  for  Channel  241 A  at 
Mojave,  California,  are  35-06-11  NL 
and  118-10-22  WL.  As  Mojave  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexico  border, 
concurrence  of  the  Mexican  government 
was  requested  but  has  not  been 
received.  As  the  allotment  complies 
with  the  terms  of  the  1992  USA-Mexico  . 
FM  Broadcast  Agreement 
("Agreement"),  Channel  241A  has  been 
allotted  to  Mojave  with  an  interim 
operating  condition  which  may  be 
removed  once  an  official  response  frpm 
the  Mexican  government  has  been 
obtained. 

DATES:  Effective  August  7,  2000.  A  filing 
window  for  Channel  241A  at  Mojave, 
California,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  for  Channel 


241A  at  Mojave,  California,  should  be 
addressed  to  the  A"udio  Services 
Division,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-353, 
adopted  June  14,  2000,  and  released 
June  23,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— fAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Chemnel  241A  at 
Mojave. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-16867  Filed  7-3-00;  8:45  am) 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  ^3 

[DA  00-1323.  .MM  DocKet  No.  99-346,  RM- 
9765] 

Radio  Broadcasting  Services    Taliuiah 
LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
248A  to  Tallulah,  Louisiana,  as  that 
community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  Joe 
Kool  Broadcasting.  See  64  FR  73464. 
December  30,  1999.  Coordinates  used 
for  Channel  248A  at  Tallulah, 
Louisiana,  are  32-25-07  NL  and  91-12- 
15  WL. 
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dates:  Effective  July  31,  2000.  A  filing 
window  for  Channel  248A  at  Tallulah, 
Louisiana,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  for  Channel 
248A  at  Tallulah,  Louisiana,  should  be 
addressed  to  the  Audio  Services 
Division.  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-348, 
adopted  June  7,  2000,  and  released  June 
16.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follnw:- 

PART  73— [AMENDED] 

i .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73  202      ;Amencled; 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Chaiuiel  Channel 
248A  at  Tallulah. 

f^ederal  Communications  Commission. 

iohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-16869  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

:DA  00-1328,  MM  DocKei  No  99-350,  RM- 
9769] 

Radio  Broadcasting  Services; 
Simmesport  LA 

AGENCY:  i-eaerai  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
287A  to  Simmesport,  Louisiana,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  C.  Wayne  Dowdy.  See  64  FR  73463, 
December  30,  1999.  Coordinates  used 
for  Channel  287A  at  Simmesport, 
Louisiana,  are  30-53-30  NL  and  91-47- 
00  WL. 

DATES:  Effective  July  31,  2000.  A  filing 
window  for  Channel  287A  at 
Simmesport,  Louisiana,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  for  Channel 
287A  at  Simmesport.  Louisiana,  should 
be  addressed  to  the  Audio  Services 
Division.  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-350, 
adopted  June  7,  2000,  and  released  June 
16,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  CY-A257),  445  Twelfth 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202) 857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  - 

PART73--rAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  luider  Louisiana,  is 
amended  by  adding  Simmesport, 
Channel  287A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-16870  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-1322:  MM  Docket  No.  99-50;  RM- 
9425] 

Radio  Broadcasting  Services:  Pacific 
Junction,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Warga  Broadcasting  L.L.C., 
allots  Channel  299A  at  Pacific  Junction. 
Iowa,  as  the  community's  first  local 
aural  transmission  service.  See  64  FR 
8786,  February  23,  1999.  Charmel  299A 
can  be  allotted  to  Pacific  Junction  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
4.5  kilometers  (2.8  miles)  north  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  KMAJ-FM,  Channel  299C, 
Topeka,  Kansas.  The  coordinates  for 
Channel  299A  at  Pacific  Junction  are 
41-03-25  North  Latitude  and  95-46-50 
West  Longitude. 

DATES:  Effective  July  31,  2000.  A  filing 
window  for  Channel  299A  at  Pacific 
Junction,  Iowa,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-50, 
adopted  June  7,  2000,  and  released  June 
16,  2000.  The  frill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73— (AMFNOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:    , 

Authority:  47  U.S.C.  54,  303.  334,  336. 
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§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Pacific  Junction,  Channel  299A. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Nledia  Bureau. 

[FR  Doc.  00-16871  Filed  7-3-00;  8:45  am] 

SILLING  CODE  671 2-01 -U 


GENERAL  SERVICES 

ADMINISTRATION 

48CFR  Pans  501,  511,  512,  525,  532, 

537.  and  552 

RIN  309O-AH22 

Payment  Information  and  Clarification 
of  Provisions  and  Clauses  Applicable 
to  Contract  Actions  Under  the  Javits- 
Wagner-O'Day  Act 

AGENCY:  Uttice  ot  Acquisition  Policy. 

GSA^ 

ACTION:  Final  mle. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  issuing  a  final 
rule  to  rewrite  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Foreign  Acquisition,  for 
consistency  with  the  recent  Federal 
Acquisition  Regulation  (FAR)  rewrite. 
This  final  rule  also  deletes  a  provision 
for  brand  name  or  equal  pvuchase 
descriptions  now  covered  by  a  FAR 
provision,  adds  a  clause  to  notify 
contractors  of  payment  information 
available  electronically,  and  clarifies 
that  certain  provisions  and  clauses  for 
building  services  contracts  do  not  apply 
to  contract  actions  made  under  the 
Javits-Wagner-O'Day  Act. 
DATES:  Effective  Date:  July  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division.  (202)  208-6726. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  FAR  published  a  final  revmte  of 
FAR  Part  25,  Foreign  Acquisition,  in  the 
Federal  Register  on  December  27, 1999 
(64  FR  72414).  This  rule  reorganizes  the 
GSAR  for  consistency  with  the  FAR 
changes.  It  also  eliminates  a  provision 
and  a  clause,  which  duplicate  coverage 
in  the  FAR,  regarding  evaluation  of 
offers  and  delivery  imder  contracts 
subject  to  trade  agreements.  It  does  not 
place  any  new  requirements  on  offerors 
or  contractors. 

The  FAR  published  a  final  rule  on  use 
of  brand  name  or  equal  purchase 
descriptions  in  the  Federal  Register  on 
June  17,  1999  (64  FR  32740).  This  rule 


eliminates  a  GSAR  provision  that 
duplicates  coverage  now  contained  in 
the  provision  at  FAR  52.211-6,  Brand 
Name  or  Equal. 

For  invoice  payments  made  by  GSA, 
payment  information  is  available  on  the 
Internet.  This  rule  provides  a  clause  to 
notify  contractors  that  the  information  is 
available  and  how  to  access  it.  A  GSA 
contractor  may  access  this  information 
at  its  discretion  to  track  the  date  and 
amoimt  of  payments  made  by  GSA. 
Access  to  timely  payment  information 
may  help  a  contractor  to  improve  its 
financial  management. 

This  rule  also  clarifies  that  certain 
provisions  and  clauses  prescribed  at 
GSAR  537.110  do  not  apply  to  contracts 
for  building  services  initiated  under  the 
authority  of  the  Javits-Wagner-O'Day 
Act  (JWOD).  The  provision  at  GSAR 
552.237-70,  Qualifications  of  Offerors, 
and  the  clause  at  552.237-71, 
Qualifications  of  Employees,  do  not 
apply  to  JWOD  contract  actions. 
Qualifications  of  JWOD  participating 
nonprofit  agencies  are  established  by 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
(see  FAR  subpart  8.7).  This  clarification 
will  help  avoid  potential  conflict  with 
the  rules  established  by  the  Committee, 
which  have  precedence. 

B.  Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

C.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  GSAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
commenters  is  not  required.  However, 
GSA  will  consider  comments  from  small 
entities  concerning  the  affected  GSAR 
parts  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.  601,  et  seq.,  in  correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  fi-om 
offerors,  contractors,  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 


E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804.  This  rule  was  submitted  to 
Congress  and  GAO  under  5  US.C.  801. 

F.  Determination  To  Issue  a  Final  Rule 

GSA  expects  this  rule  will  have  no 
significant  cost  or  administrative  burden 
on  contractors  or  offerors.  The  changes 
improve  clarity  and  avoid  potential 
conflicts  with  FAR  rules 

List  of  Subjects  in  48  CFR  Parts  501, 
511, 512, 525, 532,  537  and  552 

Government  procurement. 
Final  Rule 

Accordingly,  GSA  amends  48  CFR 
Parts  501,  511,  512.  525.  532,  537  and 
552  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  501,  511,  512,  525,  532,  537  and 
552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 


PART  511- 
NEEOS 


-DESCRIBING  AGENCY 


2.  Amend  section  501.106  as  follows: 
Delete  the  GSAR  Reference  to  51 1.1 70- 
3(a)  and  OMB  Control  No.  3090-0203, 
delete  the  GSAR  Reference  to  51 1.1 70- 
3(c)  and  OMB  control  No.  3090-0203, 
delete  the  GSAR  Reference  to  552.211- 
70  and  OMB  Control  No.  3090-0203, 
and  add  a  GSAR  Reference  to  511.140- 
70  and  OMB  Control  N.  3090-0203. 

3.  Redesignate  section  511.170  as 
511:104  and  revise  the  section  title  to 
read  as  follows: 

511.104     Use  of  brand  name  or  equal 
purchase  descriptions 

4.  Redesignate  section  511.170-3  as 
section  511.104-70,  delete  paragraphs 
(c)  and  (d),  and  add  a  new  paragraph  (c) 
to  read  as  follows: 

511.104-70    Solicitation  provisions 

(c)  If  you  use  brand  name  or  equal 
purchase  descriptions  for  some 
component  parts  of  an  end  item,  you 
may  limit  the  application  of  the 
provision  at  FAR  52.211-6  to  the 
specified  components 

PART  512— ACQUISITION  OF 
COMMERCIAL  ITEMS 

5.  In  section  512.301,  revise  paragraph 
(a)(3)  to  read  as  follows: 

SISSOi     Solicitation  provisions  and 
contract  clauses  for  the  acquisition  ot 
commercial  items. 

(aj  •    •    ' 

(3)  552.212-72,  Contract  Terms  and 
Conditions  Required  to  Implement 
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Statutes  or  Executive  Orders  Applicable 
to  GSA  Acquisitions  of  Commercial 
Items,  when  listed  clauses  apply.  The 
clause  provides  for  the  incorporation  by 
reference  of  terms  and  conditions 
required  to  implement  provisions  of  law 
or  executive  orders  that  apply  to 
commercial  item  acquisitions. 


PART  525— FOREIGN  ACQUISITION 

525.105.  525,105-70,  525.109  ana  SuDoart 
525.4     [Removed] 

6.  Remove  sections  525.105,  525.105- 
70,  525.109,  and  Subpart  525.4.  Add 
Subparts  525.5  and  525.11  to  read  as 
follows: 

Subpart  525.5 — Evaluating  Foreign 
Officers — Supply  Contracts 

525.570     Procurement  of  hand  or 
measuring  tools  or  stainless  steel  flatware 
for  DOD. 

(dj  Stainless  steel  flatware  means 
special  order  and  stock  items  of 
stainless  steel  flatware  purchased  for 
DOD,  including,  but  not  limited  to,  the 
following  National  Stock  Numbers 
(NSN): 

7340-00-060-6057 
7340-00-205-3340 
7340-00-241-8171 
7340-00-559-8357 
7340-00-205-3341 
7340-00-241-8169 
7340-00-241-8170 
7340-00-688-1055 
7340-00-721-6316 
7340-00-721-6971 

(b)  Piu-chases  of  hand  or  measuring 
tools  or  stainless  steel  flatware 
exceeding  the  simplified  acquisition 
threshold  by  DOD  must  be  domestic  end 
products.  In  the  case  of  stainless  steel 
flatware,  the  Secretary  of  the 
Department  concerned  can  make  an 
exception.  The  individual  must 
determine  that  a  satisfactory  quality  and 
sufficient  quantity  produced  in  the 
United  States  or  its  possessions  are  not 
available  when  needed  at  domestic 
market  prices. 

(c)  If  GSA  solicitations  of  hand  or 
measuring  tools  or  stainless  steel 
flatware  include  DOD  requirements, 
GSA  will  apply  the  DOD  restrictions. 
The  bases  for  applying  the  DOD 
restriction  to  GSA  acquisitions  are: 

(1)  DOD's  restrictions  apply  to 
requisitions  of  such  items  from  the  GSA 
stock  program. 

(2)  The  impracticality  of  establishing 
a  dual  supply  system  to  satisfy  the 
requirements  of  civilian  emd  military 
agencies. 


(3)  GSA  may  reject  any  offer  when  it 
is  considered  necessary  for  reasons  of 
national  interest. 

Subpart  525  ^^      ScHctatto^ 
Provisions  and  Coniracl  Clauses 

525.1101     Acquisition  of  supplies. 

If  you  include  DOD  requirements  for 
hand  or  measuring  tools  or  stainless 
steel  flatware  in  the  solicitation  for  an 
acquisition  estimated  to  exceed  the 
simplified  acquisition  threshold,  insert 
552.225-70,  Notice  of  Procurement 
Restriction — Hand  or  Measuring  Tools 
or  Stainless  Steel  Flatware,  in  the 
solicitation  and  resulting  contract(s). 

PART  532— CONTRACT  FINANCiNG 

7.  Amend  section  532.908  to  add 
paragraph  (c)  to  read  as  follows: 

532  908     Contract  clauses. 
***** 

(c)  Solicitations,  purchase  orders, 
contracts,  and  leases  over  the 
micropurchase  theshold.  Insert 
552.232-78,  Payment  information: 

(1)  In  all  solicitations,  purchase 
orders,  and  contracts,  including 
acquisitions  of  leasehold  interests  in 
real  property. 

(2)  In  task  and  delivery  orders  if  the 
contract  that  the  order  is  placed  against 
does  not  include  the  clause. 

PART  537— SERVICE  CONTRACTING 

8.  Revise  section  537.110  to  read  as 
follows- 

537.110     Solicitation  provtsions  anc 
contract  clauses 

The  following  provision  and  clauses 
apply  to  contracts  for  building  services: 

(a)  If  the  contract  is  expected  to 
exceed  the  simplified  acquisition 
threshold  and  it  is  not  initiated  under 
the  Javits-Wagner-O'Day  Act: 

(1)  hisert  552.237-70,  Qualifications 
of  Offerors,  in  the  solicitation. 

(2)  Insert  552.237-71,  Qualifications 
of  Employees,  in  the  solicitation  and 
contract.  If  needed,  use  supplemental 
provisions  or  clauses  to  describe 
specific  requirements  for  employees 
performing  work  on  the  contract. 

(b)  Insert  552.237-72,  Prohibition 
Regaring  "Quasi-Military  Armed 
Forces,"  in  solicitations  and  contracts 
for  guard  service 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

552.211-70     [Removed  anc  Rese'ved] 

9.  Remove  and  reserve  section 
552.211-70. 


552.212-71     [Amended] 

10.  In  section  552.212-71,  revise  the 
date  of  the  clause  to  read  "JUL  2000)" 
and  in  paragraph  (b)  add  "552.232-78 
Payment  Information"  in  numerical 
order. 

11.  In  section  552.212-72,  revise  the 
date  of  the  clause  to  read  "(JUL  2000)", 
in  paragraph  (a)  delete  "552.225-8  Buy 
American  Act — Trade  Agreempnt's — 
Balance  of  Payments  Program 
Certificate",  and  in  paragraph  (b)  delete 
"_552. 225-9  Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
Program." 

552.225-8  and  552.225-9    [Removed] 

12.  Remove  sections  552.225-8  and 
552.225-9 

13.  In  section  552.225-70.  revise  the 
introductory  text  to  read  as  follows: 

552.225-70     Notice  of  Pro.; . -e'^^ent 
Restriction — Hand  or  Measunric  '  c>ofs  or 
Stainless  Steel  Flatware. 

As  prescribed  in  525.1101,  insert  the 
following  clause: 


14.  Add  section  552.232-78  to  read  as 
follows: 

552.232-78     pRv-ne'-'  -■.♦of-iat'on. 

As  prescribed  in  532.908(c),  insert  the 
following  information. 

PAYMENT  INFORMATION  (JUN  2000) 

The  General  Services  Administration 
(GSA)  makes  information  on  contract 
payments  available  electronically  at  http:// 
wwrw.finance.gsa.gov.  The  Contractor  may 
register  at  the  site  and  review  its  record  of 
pajrments.  This  site  provides  information 
only  on  payments  made  by  GSA,  not  by  other 
agencies. 

(End  of  clause) 

15.  In  section  552.243-72,  revise  the 
clause  date  and  paragraph  (b)(l)(vii)  to 
read  as  follows: 

552.24^-72     Modtflcatlons  Award 
Schedule). 


MODIFICATIONS  (MULTIPLE  AWARD 
SCHEDULE)  (JUL  2000) 

***** 

(b)*  *  * 

(1)  *  *  * 

(vii)  Any  information  requested  by 
52.212-3(f),  Offeror  Representations  and 
Certifications — Commercial  Items,  that 
may  be  necessary  to  assure  compliance 
with  FAR  52.225-1,  Buy  American 
Act — Balance  of  Payments  Programs — 
Supplies. 


II 
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Dated:  June  19,  2Ulh. 
David  A.  Drabkin, 
Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  00-16766  Filed  7-03-00;  8:45  am] 

BILLING  CODE  6820-61 -M 


DEPAR'^MEN'^  OP  '^OMMERCE 


Nationa  Ccear  c  and  Atmospheric 

Admioistrat  on 

50  CPR  Part  522 
[I.D.  050500G] 

Fisheries  of  the  Caribtjean,  Gulf  of 
Mexico  and  South  Atlantic;  Shrimp 

Pisherv  o'  the  Gui*  o»  Mexico;  Texas 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment  of  the  ending  date 
of  the  Texas  closure. 

summary:  NMFS  announces  an 
da)ustment  to  the  ending  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  is  normally  from 
May  15  to  July  15  each  year.  For  2000, 
the  closiue  began  on  May  11,  and  will 
end  at  30  minutes  after  sunset  on  July 
5.  The  Texas  closure  is  intended  to 
prohibit  the  harvest  of  brown  shrimp 
during  their  major  emigration  from 
Texas  estuaries  to  the  Gulf  of  Mexico  so 
the  shrimp  may  reach  a  larger,  more 
valuable  size  and  to  prevent  the  waste 
of  brown  shrimp  that  would  be 
discarded  in  fishing  operations  because 
of  their  small  size. 

DATES:  The  EEZ  off  Texas  is  open  to 
trawl  fishing  from  30  minutes  after 
sunset,  July  5,  2000,  until  30  minutes 
after  sunset,  May  15,  2001,  or  until 
NMFS  publishes  further  notice  in  the 
Federal  Keuister. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Steve  Branstetter.  727-570-5305;  fax: 
727-570-5583;  e-mail: 
Steve.Branstetter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  (FMP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 


;\idgiiusuii-cne\  ens  Fishery 
Conservation  and  Management  Act. 

The  EEZ  off  Texas  is  normally  closed 
to  all  trawling  each  year  from  30 
minutes  after  sunset  on  May  15  to  30 
minutes  after  sunset  on  July  15.  The 
regulations  at  50  CFR  622.34(h)  describe 
the  area  of  the  Texas  closure  and 
provide  for  adjustments  to  the  beginning 
and  ending  dates  by  the  Regional 
Administrator,  Southeast  Region, 
NMFS,  under  procedures  and 
restrictions  specified  in  the  FMP. 

The  beginning  and  ending  dates  of  the 
Texas  closure  are  based  on  biological 
sampling  by  Texas  Parks  and  Wildlife 
Department  (TPWD).  The  closure  date  is 
established  based  on  projected  times 
that  brown  shrimp  in  Texas  bays  and 
estuaries  will  reach  a  mean  size  of  90 
mm,  and  begin  strong  emigrations  out  of 
the  bays  and  estuaries  during  maximum 
duration  ebb  tides.  The  waters  off  of 
Texas  are  re-opened  to  shrimping  based 
on  projections  indicating  that  brown 
shrimp  will  reach  a  mean  size  of  112 
mm.  in  concurrence  with  maximum 
duration  ebb  tides.  Biological  data 
collected  by  TPDW  indicates  that  the 
criteria  to  end  the  Texas  closure  will  be 
met  on  July  5,  2000.  Accordingly,  the 
time  and  date  for  ending  the  Texas 
closure  is  changed  from  30  minutes  after 
simset  on  July  15,  2000,  to  30  minutes 
after  sunset  on  July  5,  2000. 

Classification 

This  action  is  authorized  by  50  CFR 
622.34(h)(2)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  29,  2000  . 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  00-16942  Filed  6-29-00;  4:21  pm) 
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COMMERCE 


National  Oceanic  and  Almospnenc 

Administration 

50CFC  Pa-  679 

[Docket  No.  98122432;}-922&-02;  I.D. 
120198B] 

RIN  0648-AL23 

Fisheries  of  the  Exclusive  Economic 

Zone  Off  Alaska    Recordkeeping  and 
Reporting   Cofpction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospnenc  Aamimsuation  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  for 
recordkeeping  and  reporting  that  was 
published  in  the  Federal  Register  on 
November  15,  1999. 

DATES:  Effective  December  15.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7008. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  was  published  in  the  Federal 
Register  on  November  15,  1999  (64  FR 
61964),  to  revise  recordkeeping  and 
reporting  regulations.  The  requirement 
that  the  operator  of  a  catcher  vessel  is 
required  to  make  records  available  for 
inspection  upon  the  request  of  an 
authorized  officer  was  inadvertently 
omitted  from  50  CFR  part  679. 

Correction 

In  the  final  rule  Revisions  to 
Recordkeeping  and  Reporting 
Requirements  published  in  64  FR 
61964,  November  15,  1999,  FR  Doc.  99- 
28294,  on  page  61974,  in  the  third 
column,  remove  §679.5{a)(13)(i)  and 
add  in  its  place  the  following: 

§679.5    [Corrected] 

(a)  *  *   * 

(13)  *   *   * 

(i)  Inspection.  The  operator  of  a 
catcher  vessel  or  catcher/processor  or 
mothership  or  the  manager  of  a 
shoreside  processor  or  the  operator  of  a 
buying  station  must  make  all  logbooks, 
reports,  forms,  and  mothership-issued 
fish  tickets  required  under  this  section 
available  for  inspection  upon  the 
request  of  an  authorized  officer  for  the 
time  periods  indicated  in  paragraph 
(a)(13)(ii)  of  this  section. 
***** 

Dated:  June  29,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-16940  Filed  7-3-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  200(>CE   09-AD] 

RIN  2120-AA64 

Airworthiness  Directives.  Raytheon 
Aircraft  Company  Beech  (Models  45 
(YT-34).  A45  (T-34A,  B-45).  and  045 
{T-34B)  Airplanes 

AGENCY:  FAA,  Department  of 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  Extension  of  the  comment 

period. 

SUMMARY:  This  document  provides 
additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
Airworthiness  Directive  (AD)  99-12-02, 
which  currently  requires  flight  and 
operating  limitations  on  Raytheon 
Aircraft  Corporation  (Raytheon)  Beech 
Models  45  (YT-34),  A45  (T-34A,  B-45), 
and  D45  (T-34B)  airplanes.  AD  99-12- 
02  resuhed  from  a  report  of  an  in-flight 
separation  of  the  right  wing  on  a 
Raytheon  Beech  Model  A45  (T-34A) 
airplane.  AD  99-12-02  was  issued  as  an 
interim  action  until  the  development  of 
FAA-approved  inspection  procedures. 
Raytheon  has  developed  such 
procedures.  The  proposed  AD  would 
require  repetitive  inspections  of  the 
wing  spar  assembly  for  cracks,  with 
replacement  of  any  wing  spar  assembly 
found  cracked  (unless  the  spar  assembly 
has  a  crack  indication  in  the  filler  strip 
where  the  direction  of  the  crack  is 
toward  the  outside  of  the  filler  strip); 
require  reporting  the  results  of  the 
initial  inspection;  and  change  the  flight 
and  operating  limitations  that  AD  99- 
12-02  currently  requires.  Several 
comments  received  on  the  original 
notice  of  proposed  rulemaking  (NPRM) 
specify  additional  time  to  respond  to  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  correct  cracks  in  the  wing 
spar  assemblies  and  assure  the 


operational  safety  of  the  above- 
referenced  airplanes. 
DATES:  The  Federal  Aviation 
Adminstration  (FAA)  must  receive  any 
comments  on  the  proposed  rule  on  or 
before  October  15,  2000.  This  is 
extended  from  July  7,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Coimsel,  Attention: 
Rules  Docket  No.  2000-CE-09-AD,  901 
Locust,  Room  506.  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  the  proposed  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  examine  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argiunents  you  choose.  You  need  to 
include  the  rtile's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

We  believe  that  the  proposed 
regulation  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Due  to  the 
urgent  nature  of  the  safety  issues 
addressed,  FAA  has  been  imable  to 
complete  a  preliminary  regulatory 
flexibility  cuialysis  prior  to  issuance  of 
the  NPRM.  We  anticipate  including  the 
final  regulatory  flexibility  analysis  and 
determination  with  the  final  rule,  if 
adopted.  To  assist  in  this  analysis,  we 
are  particularly  interested  in  receiving 
information  on  the  impact  of  the 


proposed  rule  on  small  businesses  and 
suggested  alternative  methods  of 
compliance  that  will  reduce  or 
eliminate  such  impacts.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

The  FAA  is  re-examining  the  wTiting 
style  we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1. 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
Mrww.plainlanguage.gov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  examine  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  FAA  contact  with  the 
public  that  concerns  the  substantive 
parts  of  the  proposed  AD. 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-09- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  In-flight  separation  of  the  right 
wing  on  a  Raytheon  Beech  Model  A45 
(T34A)  airplane  caused  us  to  issue  AD 
99-12-02,  Amendment  39-11193  (64 
FR  31689,  June  14,  1999).  This  AD 
requires: 

•  Incorporating  flight  and  operating 
limitations  that  restrict  the  airplanes  to 
normal  category  operation  and  prohibit 
them  from  acrobatic  and  utility  category 
operations; 

•  Limiting  the  flight  load  factor  to  0 
to  2.5  G;  and 
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•  Limiting  the  maximum  airspeed  to 
175  miles  per  hour  (mph)  (152  knots). 

AD  99-12-02  was  issued  as  an 
interim  action  until  the  development  of 
FAA-approved  inspection  procedures. 

What  happened  since  AD  99-12-02? 
Raytheon  has  developed  procedures  to 
inspect  the  wing  spar  a.ssemblies  on 
Raytheon  Beech  Models  45  (YT-34), 
A45  (T-34A.  B-45).  and  D45  (T-34B) 
airplanes.  We  have  reviewed  and 
approved  the  technical  aspects  of  these 
procedures. 

Raytheon  also  issued  Mandatory 
Service  Bulletin  No.  SB  57-3329, 
Issued:  February.  2000.  The  service 
bulletin: 

•  Includes  procediu-es  for  inspecting 
the  forward  (main)  and  aft  (rear)  wing 
spar  assemblies  of  the  above-referenced 
airplanes;  and 

•  Specifies  provisions  for  when  to 
replace  a  cracked  wing  spar  assembly. 
The  service  bulletin  specifies  that  a 
crack  indication  in  the  filler  strip  is 
allowed  if  the  direction  of  the  crack  is 
toward  the  outside  edge  of  the  filler 
strip.  If  the  direction  of  the  crack  is 
toward  the  inside  of  the  filler  strip  or 
any  crack  is  found  in  any  other  area,  the 
service  bulletin  specifies  replacing  the 
spar  assembly  prior  to  further  flight. 

We  then  issued  an  NPRM  that 
proposed  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  Beech  Models  45 
(YT-34),  A45  (T-34A.  B-45),  and  D45 
(T-34B)  airplanes.  The  NPRM  proposed 
to  supersede  AD  99-12-02  and  would: 

•  Require  you  to  repetitively  inspect 
the  wing  spar  assemblies  for  cracks  and 
replace  any  cracked  wing  spar  assembly. 
A  crack  indication  in  the  filler  strip  is 
allowed  if  the  direction  of  the  crack  is 
toward  the  outside  edge  of  the  filler 
strip; 

•  Require  you  to  report  the  results  of 
the  initial  inspection; 

•  Require  you  to  maintain  the  flight 
and  operating  restrictions  that  AD  99- 
12-02  currently  requires  until  you 
accomplish  the  initial  inspection  and 
possible  replacement  proposed  in  this 
AD;  and 

•  Allow  you  to  change  the  flight  and 
operating  restrictions  that  AD  99-12-02 
currently  requires  after  the  wing  spar 
assemblies  are  inspected  and  the  wing 
spar  assembly  either  is  replaced,  is 
crack  ft'ee,  or  only  has  a  crack  indication 
in  the  filler  strip  where  the  direction  of 
the  crack  is  toward  the  outside  of  the 
filler  strip. 

What  has  happened  to  cause  FAA  to 
issue  this  document?  We  received 
several  requests  on  the  NPRM  for  more 
time  to  submit  data  on  the  proposed  AD. 
Based  on  the  content  of  the  comments 


and  the  interest  in  the  rule  expressed  by 
various  operators  and  other  interested 
parties,  FAA  has  decided  to  extend  the 
comment  period  on  this  rule  in  order  to 
seek  additional  data.  Therefore,  the 
comment  period  is  extended 
approximately  90  days  and  will  close 
October  15,  2000.  The  speed  and 
operating  restrictions  that  AD  99-1 2-02 
requires  remain  in  effect  during  this 
time  so  FAA  has  determined  that 
extending  the  comment  period  will  not 
impact  aviation  safety. 

We  are  including  preamble 
information  and  the  actual  AD  for  the 
reader's  convenience. 

Are  there  differences  between  the 
proposed  AD  and  the  service 
information?  Ra\'theon  Mandatory 
Service  BuUetinNo.  SB  57-3329, 
Issued:  February,  2000,  specifies  that 
you  accomplish  the  initial  inspection 
prior  to  further  flight  after  receipt.  We 
do  not  have  justification  for  requiring 
the  initial  inspection  prior  to  further 
flight.  Instead,  we  have  determined  that 
80  hoius  time- in-service  (TIS)  or  12 
months  (whichever  occurs  first)  is  a 
reasonable  time  period  for 
accomplishing  the  initial  inspection  in 
this  AD.  We  will  retain  the  flight  and 
operating  restrictions  that  AD  99-12-02 
ciu-rently  requires  until  this  inspection 
is  accomplished. 

Why  is  the  compliance  of  the  initial 
inspection  in  hours  time-in-service  (TIS) 
and  calendar  time?  We  have  established 
the  compliance  time  of  the  initial 
inspection  at  the  next  80  hours  TIS  or 
1 2  months  time  with  the  prevalent  one 
being  that  which  occiu's  first.  This 
would  assure  that  cracks  are  detected  on 
high  usage  airplanes  while  the  owners/ 
operators  of  the  lower  usage  airplanes 
would  have  additional  time  to 
accomplish  the  action  (up  to  12 
months).  Having  the  inspection 
accomplshed  on  all  airplanes  within  1 2 
months  would  assure  that  all  wing  spar 
cracks  on  the  affected  airplanes  are 
detected  in  a  reasonable  time  period, 
while  not  inadvertently  grounding  the 
affected  airplanes.  The  FAA  has 
determined  that  the  dual  compliance 
time  will  assure  that  the  safety  issue  is 
addressed  in  a  timely  maimer  without 
inadvertently  grounding  any  of  the 
affected  airplanes. 

Cost  Impact 

How  many  airplanes  does  the 
proposed  AD  impact?  The  FAA 
estimates  that  476  airplanes  in  the  U.S. 
registry  would  be  affected  by  the 
proposed  AD. 

What  is  the  cost  impact  of  the  initial 
inspection  on  owners/operators  of  the 
affected  airplanes?  We  estimate  that  it 
woidd  take  approximately  241 


workhours  per  airplane  to  accomplish 
the  proposed  initial  inspection,  at  an 
average  labor  rate  of  $60  an  hour.  Based 
on  these  figures,  FAA  estimates  the  cost 
impact  of  the  proposed  initial 
inspection  on  U.S.  operators  at 
$6,882,960,  or  $14,460  per  airplane. 

What  about  the  cost  of  repetitive 
inspections  and  replacements?  The 
figures  above  only  take  into  account  the 
cost  of  the  proposed  initial  inspection 
and  do  not  take  into  account  the  cost  of 
repetitive  inspections  or  the  cost  to 
replace  a  cracked  wing  spar  assembly. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  would  incur  over  the 
life  of  an  affected  airplane  or  the 
number  of  airplanes  that  would  have  a 
cracked  wing  spar(s)  and  need 
replacement. 

The  cost  of  each  repetitive  inspection 
would  be  $1,860  per  airplane  (31 
workhours  x  $60  per  hour). 

Raytheon  no  longer  produces  wings 
spars  for  the  affected  airplanes.  If  a  wing 
spar  was  found  cracked,  you  would 
have  to  install  an  FAA-approved  wing 
spar  configuration  in  order  to  continue 
to  operate  the  airplane.  For  cost  estimate 
purposes,  we  are  using  information  on 
installing  a  Raytheon  Beech  55  or  58 
series  airplane  wing  spar  on  a  Raytheon 
Beech  Model  A45  airplane  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  No.  SA5521NM.  Nogle 
and  Black  Aviation,  Inc„  owns  this  STC. 
The  cost  to  replace  a  cracked  wing  spar 
through  this  STC  would  be  $14,100  (160 
workhours  x  $60  per  hour  plus  $4,500 
for  parts).  The  airplane  would  still  be 
subject  to  the  inspection  requirements 
proposed  in  this  NPRM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (l)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  and  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  This 
proposed  rule,  if  adopted,  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  We  are  currently 
conducting  a  Regulator^'  Flexibility 
Determination  and  Analysis.  We  are 
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considering  alternative  methods  of 
compliance  to  the  proposed  AD  that 
could  minimize  the  impact  on  small 
entities.  We  specifically  invite 
comments  in  this  area. 

At  this  point,  we  have  determined 
that  AD  action  is  the  best  course  to 
address  the  unsafe  condition  specified 
in  this  document.  We  have  also 
determined  that  the  situation  does  not 
warrant  waiting  for  the  completion  of 
the  Regulatory  Flexibility  Determination 
and  Analysis  before  we  issue  the  NPRM. 
We  will  place  a  copy  of  the  completed 
Regulator}'  Flexibility  Determination 
and  Analysis  in  the  Docket  file.  You 
may  obtain  this  information  at  the 
address  specified  in  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  .Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AiRWORTHiNESS 
DIRECTIVES 

1.  ine  aumonty  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13      Arriended] 

2.  FAA  amends  Section  39.13  by 
removing  Airworthiness  Directive  (AD) 
99-12-02,  Amendment  39-11193  (64 
FR  31689,  June  14,  1999),  and  by  adding 
a  new  AD  to  read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 
'  2000-CE-09-AD;  Supersedes  AD  99-12- 
02,  Amendment  39-11193. 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  Beech  Models  45  {YT-34). 
A45  (T-34A,  B-45),  and  D45  (T-34B) 
airplanes,  all  serial  numbers,  certificated  in 
any  categon,'. 

(b)  Who  must  comply  mth  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  wing  spar 
assemblies  and  assure  the  operational  safety 
of  the  above-referenced  airplanes. 

(d)  What  actions  must  I  accomplish  that 
are  retained  from  AD  99-12-02?  You  must 
continue  to  follow  the  requirements  from  AD 
99-12-02  that  are  presented  in  this  chart, 
until  you  have  accomplished  the  actions  of 
paragraph  (e)  of  this  AD: 


Action 


(1)  Placard  requirements: 

(I)  Fabricate  two  placards  using  letters  of  at  least  Vio-inch  In  height  with  each  consisting  of 
the  following  words:  "Never  exceed  speed,  Vne-175  MPH  (152  knots)  IAS:  Normal  Ac- 
celeration (G)  Limits— 0,  and  +2.5;  ACROBATIC  MANEUVERS  PBOHIBITED  " 

(ii)  Install  these  placards  on  the  airplane  instrument  panels  (one  on  the  front  panel  and 
one  on  the  rear  panel)  next  to  the  airspeed  indicators  within  the  pilot's  clear  view. 

(iii)  Insert  a  copy  of  this  AD  into  the  Limitations  Section  of  the  Airplane  Flight  Manual 
(AFM). 

(2)  Modification  requirements: 


(i)  Modify  the  airspeed  indicator  glass  by  accomplishing  the  following: 

(A)  Place  a  red  radial  line  on  the  Indicator  glass  at  175  miles  per  hour  (mph)  (152 
knots).. 

(B)  Place  a  white  slippage  index  mark  between  the  airspeed  indicator  glass  and  the 
case  to  visually  verify  that  the  glass  has  not  rotated. 

(ii)  Mark  the  outside  surface  of  the  "g "  meters  with  lines  of  approximately  Vi6-inch  by  ^/le- 
inch,  as  follows: 

(A)  A  red  line  at  0  and  2.5:  AND 

(B)  A  white  slippage  mari<  between  each  "g"  meter  glass  and  case  to  visually  verify  that 
the  glass  has  not  rotated. 


When 


All  actions  prior  to  further  flight  after  July  9, 
1999  (the  effective  date  of  AD  99-12-02). 


All  actions  required  within  10  hours  time-in- 
service  (TIS)  after  July  9,  1999  (the  effective 
date  of  AD  99-1 2-02) 


(e)  What  actions  must  I  accomplish  to  address  the  safety  issue  presented  in  this  AD? 


Action 


When 


In  accordance  with 


(1)   Inspect  the  wing 
cracks. 


(i)  spar  assemblies  for 


(2)  Replace  any  cracked  wing  spar  assembly.  A 
crack  Indication  in  the  filler  strip  is  allowed  if 
the  direction  of  the  crack  Is  toward  the  out- 
side edge  of  the  filler  strip.  If  the  direction  of 
the  crack  is  toward  the  inside  of  the  filler  strip 
or  any  crack  is  found  in  any  other  area,  you 
must  replace  the  cracked  wing  spar  assem- 
bly pnor  to  further  flight. 


Initially  at  whichever  occurs  first: 

(A)  Within  80  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD;  OR 

(B)  Within  12  months  after  the  effective  date 
of  this  AD 

(ii)  Repetitively  inspect  thereafter  at  intervals 
not  to  exceed  80  hours  TIS. 

Prior  to  further  flight  after  the  required  inspec- 
tion where  the  cracked  wing  spar  assembly 
is  found. 
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Action 


When 


In  accordance  with 


(3)  Submit  a  report  to  the  FAA  that  describes 
the  damage  found  on  the  wing  spar  Use  the 
chart  on  pages  58  through  60  of  Raytheon 
Mandatory  Service  Bulletin  No.  SB  57-3329, 
Issued:  February,  2000. 

(i)  Submit  this  report  even  if  no  cracks  are 
found. 

(ii)  Submit  this  report  to  the  FAA  at  the  ad- 
dress found  in  paragraph  (g)  of  this  AD. 

(4)  The  flight  and  operating  restrictions  that  re- 
quired were  required  by  paragraph  (d)  of  this 
AD,  as  retained  from  AD  99-12-02,  may  be 
changed  by  accomplishing  the  following: 


(1)  Remove  the  placards,  modifications,  etc. 
required  by  paragraph  (d)  of  this  AD,  as 
retained  from  AD  99-12-02. 

(ii)  Fabricate  two  placards  using  letters  of 

at  least  1/10-inch  in  height  with  each 

consisting  of  the  following  words: 

"Never   exceed   speed,   Vne-225   MPH 

(219  knots)  IAS;  Normal  Acceleration 

(G)  Limits— 0,  +5." 

(ill)  Install  these  placards  on  the  airplane 
instrument  panels  (one  on  the  front 
panel  and  one  on  the  rear  panel)  next  to 
the  airspeed  indicators  within  the  pilot's 
clear  view. 

(iv)  Modify  the  airspeed  indicator  glass  by 
accomplishing  the  following: 

(A)  Place  a  red  radial  line  on  the  Indi- 
cator glass  at  225  miles  per  hour 
(mph)  (219  knots). 

(B)  F'lace  a  white  slippage  index  mark 
between  the  airspeed  indicator  glass 
and  the  case  to  visually  verify  that  the 
glass  has  not  rotated. 

(v)  Mark  the  outside  surface  of  the  "g"  me- 
ters with  lines  of  approximately  1/16-inch 
by  3/i6-inch,  as  follows: 

(A)  A  red  line  at  0  and  +5;  AND 

(B)  A  white  slippage  mark  between  each 
"g"  meter  glass  and  case  to  visually 
verify  that  the  glass  has  not  rotated. 

(vi)  Insert  a  copy  of  this  AD  into  the  Limita- 
tions Section  of  the  AFM. 


Within  10  days  after  the  initial  inspection  or 
within  1 0  days  after  the  effective  date  of  the 
AD,  whichever  occurs  later. 


All  actions  prior  to  further  flight  after  the  initial 
inspection  provided  the  wing  spar  assembly 
Is  either  replaced,  is  crack  free,  or  only  has 
a  crack  indication  in  the  filler  strip  where 
the  direction  of  the  crack  is  toward  the  out- 
side of  the  filler  strip. 


Pages  58  through  60  of  Raytheon  Mandatory 
Service  Bulletin  No.  SB  57-3329,  Issued: 
Febmary,  2000 


Not  applicable. 


(f)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  99-12-02, 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  aircraft 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aircraft  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  Nguyen, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita.  Kansas 
67209;  telephone:(316)  946-4125:  facsimile: 
(316)  946-4407. 

(h)  What  if  I  need  to  fly  the  aircraft  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  aircraft  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  You  may 
examine  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

(j)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
99-12-02,  Amendment  39-11193. 

Issued  in  Kansas  City.  Missouri,  on  June 
28,  2000. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-16852  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No   2000  NM-04-AD] 

aiN  2'2&-  AA6-! 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10  -20-30     40 
and  -50  Series  Airplanes  and  C-S 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
I     (NPRM). 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-10, 
—20,  -30,  —40,  and  -50  series  airplanes, 
that  currently  requires  repetitive 
radiographic  and  ultrasonic  or  eddy 
current  inspections,  and  modification  of 
the  upper  cap  of  the  front  spar  of  the  left 
and  right  engine  pylons,  if  necessary. 
This  action  would  require  new, 
improved  x-ray  and  eddy  current 
inspections  to  detect  cracks  of  the  upper 
cap  of  the  front  spar  of  the  left  and  right 
engine  pylons,  and  repetitive 
inspections  or  corrective  actions,  if 
necessary.  This  action  also  would 
require  modification  of  the  subject  area, 
which  would  constitute  terminating 
action  for  the  repetitive  inspection 
requirements.  This  proposal  is 
prompted  by  additional  reports  of 
fatigue  cracking  in  the  subject  area  of 
these  airplanes.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  upper  cap  of  the 
front  spar  of  the  engine  pylons  due  to 
fatigue  cracking,  and  consequent 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
August  21,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
04-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  submitted  via  fax  to 
(425)  227-1232.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  9-anm-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
04-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate.  Comments 
sent  via  the  Internet  as  attached 
electronic  files  must  be  formatted  in 


Microsoft  Word  97  for  Windows  or 
ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Cormnenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  respuusc  lu  inii  iiutice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-G4-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200a-NM-04-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1977,  the  FAA  issued  AD  77-44- 
19,  amendment  39-2971,  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10,  -20,  -30,  -40,  and  -50  series 
airplanes,  to  require  repetitive 
radiographic  and  ultrasonic  or  eddy 
current  inspections,  and  modification  of 
the  upper  cap  of  the  ft-ont  spar  of  the  left 
and  right  engine  pylons,  if  necessary. 
The  requirements  of  that  AD  are 
intended  to  detect  fatigue  cracks  and/or 
failure  of  the  upper  cap  of  the  front  spar 
of  the  left  and  right  engine  pylons. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  77-14-19, 
the  FAA  has  received  additional  reports 
of  fatigue  cracking  in  the  subject  area  of 
the  upper  cap  of  the  front  spar  of  the  left 
and  right  engine  pylons.  The  airplanes 
on  which  the  cracking  occurred  had 
accumulated  between  10.162  and  23.850 
total  flight  hours.  Investigation  revealed 
that  the  repetitive  ultrasonic  and  eddy 
current  inspections,  as  required  by  AD 
77-14-19,  do  not  adequately  detect 
fatigue  cracking  in  the  subject  area. 
Such  fatigue  cracking,  if  not  detected 
and  corrected,  could  result  in  failure  of 
the  upper  cap  of  the  front  spar  of  the  left 
and  right  engine  pylons,  and  consequent 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DC9-54-030,  Revision  06,  dated 
November  11,  1999.  The  service  bulletin 
describes  procedures  for  x-ray  and  eddy 
current  inspections  to  detect  cracks  of 
the  upper  cap  of  the  front  spar  of  the  left 
and  right  engine  pylons,  and  repetitive 
inspections  or  corrective  actions  (i.e., 
the  modification  described  below),  if 
necessary.  The  service  bulletin  also 
describes  procedures  for  an  optional 
modification  of  the  upper  cap  of  the 
ft-ont  spar  of  the  left  and  right  engine 
pylons,  which  would  eliminate  the  need 
for  the  repetitive  inspections. 
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Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  77-14-19  to  continue  to 
require  radiographic  and  ultrasonic  or 
eddy  current  inspections.  The  proposed 
AD  also  would  require  accomplishment 
of  the  actions  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  below. 

Differences  Between  the  Proposed  AD 
and  Relevant  Service  Information 

Operators  should  note  that  this  AD 
proposes  to  mandate,  prior  to  the 
accumulation  of  100,000  total  landings, 
or  within  6  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
the  modification  of  the  upper  cap  of  the 
front  spar  of  the  left  and  right  engine 
pylons  described  in  McDonnell  Douglas 
Service  Bulletin  DC9-54-030,  Revision 
06,  as  terminating  action  for  the 
repetitive  inspections.  (Incorporation  of 
the  terminating  action  is  specified  in 
this  service  bulletin  as  optional). 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assiued  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is 
consistent  with  these  conditions. 

Explanation  of  Change  of  Applicability 

The  applicability  of  AD  77-14-19 
includes  affected  airplanes  having 
fuselage  numbers  1  through  837. 
However,  the  applicability  of  this 
proposed  AD  removes  several  of  those 
fuselage  numbers  because  those 
airplanes  are  out  of  service. 

Cost  Impact 

There  are  approximately  809  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes  and  C-9  (military)  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  572 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 


The  actions  that  are  currently 
required  by  AD  77-14-19,  and  retained 
in  this  proposed  AD,  take  approximately 
12  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $411,840,  or  $720  per 
airplane,  per  inspection  cycle. 

The  new  inspection  that  is  proposed 
in  this  AD  action  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $411,840,  or 
$720  per  airplane,  per  inspection  cycle. 

The  new  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  110  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $30,496  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$21,218,912.  or  $37,096  per  airplane. 

The  cost  impact  figiu-es  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiu-e  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 

ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2971,  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2000-NM-04- 
AD.  Supersedes  AD  77-14-19, 
Amendment  39-2971. 
Applicability:  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes  and  C-9 
(military)  airplanes:  as  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-54-030, 
Revision  06,  dated  November  11,  1999; 
certificated  in  any  category:  except  for  those 
airplanes  on  which  Special  Change 
Notification  1269A,  dated  August  11,  1965, 
or  Service  Rework  Drawing  SR09540004, 
Change  "E,"  dated  September  21,  1992, 
Change  "F,"  dated  April  19.  1995,  Change 
"G,"  dated  May  6,  1997,  or  Change  "H," 
dated  July  12,  1997,  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  front  spar 
attachment  and  upper  cap  of  the  engine 
pylons  due  to  fatigue  cracking,  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Prior  to  the  accumulation  of  9,800  total 
flight  hours,  or  within  the  next  1,800  flight 
hours  after  August  23, 1977  (the  effective 
date  of  AD  77-14-19,  amendment  39-2971), 
whichever  occurs  later,  unless  accomplished 
previously  within  the  last  1,800  flight  hours, 
accomplish  the  radiographic  and  ultrasonic 
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or  eddy  ciurent  inspections  in  accordance 
with  the  instructions  in  Douglas  Service 
Bulletin  54-30,  dated  [anuary  19, 1977. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  3,600  flight  hours.  For  those 
operators  who  have  conducted  only  the 
radiographic  inspections  in  accordance  with 
Douglas  All  Operators  Letter  AOL  9-83.5, 
dated  October  30,  1974,  perform  the 
ultrasonic  or  eddy  current  inspections,  and 
thereafter,  the  radiographic  and  ultrasonic  or 
eddy  current  inspection  in  accordance  with 
the  requirements  of  this  AD,  as  applicable. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
54-30,  Revision  1,  dated  June  29,  1977, 
Revision  2.  dated  October  27,  1978,  Revision 
3,  dated  April  30,  1986,  or  Revision  4,  dated 
March  25,  1991;  or  McDonnell  Douglas 
Service  Bulletin  DC9-54-030,  Revision  05, 
dated  August  26,  1999,  or  Revision  06,  dated 
November  11, 1999;  are  considered 
acceptable  for  compliance  with  the 
inspections  required  by  paragraph  (a)  of  this 
AD. 

Initial  Inspections  and  Follow-Oa/Corrective 
Action 

(b)  For  airplanes  on  which  the 
modification  specified  in  paragraph  (e)  of 
this  AD  has  not  been  accomplished:  Prior  to 
the  accumulation  of  8,000  total  flight  hours 
or  within  3,600  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  x-ray  and  eddy  current  inspections 
to  detect  cracks  of  the  upper  cap  of  the  front 
spar  of  the  left  and  right  engine  pylons,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-54-030,  Revision  06,  dated 
November  11,  1999.  Accomplishment  of 
these  inspections  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD. 

No  Crack  Detected:  Repetitive  Inspections 

(c)  If  no  crack  is  detected  during  any 
inspection  required  by  paragraph,  (a)  or  (b)  of 
this  AD,  repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  3.600  flight  hours 
until  the  modification  required  by  paragraph 
(e)  of  this  AD  is  accomplished. 

Any  Crack  Detected:  Modification 

(d)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  accomplish 
the  modification  specified  in  paragraph  (e)  of 
this  AD. 

Terminating  Modification 

(e)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  prior  to  the  accumulation  of  100,000 
total  landings,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occiu-s 
later,  modify  the  upper  cap  of  the  front  spar 
of  the  left  and  right  engine  pylons  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-54-030,  Revision  06,  dated 
November  11, 1999.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

Note  3:  Accomplishment  of  the 
modification  of  the  upper  cap  of  the  front 
spar  of  the  left  and  right  engine  pylons  prior 
to  the  effective  date  of  this  AD  in  accordance 


with  Douglas  Service  Bulletin  54-30, 
Revision  4,  dated  March  25,  1991,  or 
McDonnell  Douglas  Service  Bulletin  DC9- 
54-030,  Revision  5,  dated  August  26,  1999; 
is  considered  acceptable  for  compliance  with 
the  modification  specified  in  paragraph  (e)  of 
this  AD. 

(f)  Accomplishment  of  the  terminating 
modification  required  by  paragraph  (e)  of  this 
AD  constitutes  compliance  with  the  actions 
specified  in  McDonnell  Douglas  Service 
Bulletin  54-30,  Revision  4,  dated  March  25, 
1991,  as  required  by  AD  96-10-11, 
amendment  39-9618  (61  FR  24675,  May  16, 
1996)  [which  references  "DC-9/MD-80 
Aging  Aircraft  Service  Action  Requirements 
Document"  (SARD),  McDonnell  Douglas 
Report  MDC  K1572,  Revision  B,  dafed 
January  15,  1993]. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  27, 
2000 

Donald  L  Rjggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[Fli  Doc.  00-16927  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  TRAr4SPORTAnON 
Federal  Aviation  Administration 

14CFRPar171 

[Airspace  Docket  No.  OO-AAL-6] 

Proposed  Revision  of  Class  E 
Airspace;  Wainwright,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Wainwright,  AK.  The 
revision  of  instnmient  approaches  to 
nmway  (RWY)  4  and  RWY  22  at 
Wainwright  Airport,  WainwTight,  AK, 
have  made  this  action  necessary. 
Adoption  of  this  proposal  would  result 


in  the  provision  of  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Wainwright,  AK. 
DATES:  Comments  must  be  received  on 
or  before  August  21,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  OO-AAL-6,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  niunber  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gQv/at  or  at 
addrpsr  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regiilatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  munber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
AAL-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
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Air  Traffic  Division,  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14.  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availabilitv  of  Notice  of  Proposed 

Rulemaking's  (NPRM's) 

.■\n  L'it'ctronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Conununications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Wainwright,  AK,  due  to  the  revision  of 
several  instrument  approach  procedures 
to  RWY  4  and  RWY  22  .  The  intended 
effect  of  this  proposal  is  to  provide 
additional  controlled  airspace  for  IFR 
operations  at  Wainwright,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9G,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 


therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS 
A    CLASS  B   CLASS  C   CLASS  D.  AND 
Class  E  airspace  AREAS: 
AiRWAVS    ROUTES:  AND  REPORTING 

POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16,  1999,  is  to  be 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES  Wainwright,  AK    [Revised] 

Wainwright  Airport,  AK 

(Lat.  70°38'17"N..  long.  159°59'41'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5  mile 
radius  of  the  Wainwright  Airport;  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  lat.  70°54'00''  N  long. 
159°00'00''  W,  to  lat.  70°38'00''  N  long. 
lei^OO'OO'  W.  to  lat.  70°20'00''  N  long. 
161°00'00''  W.  to  lat.  70°30'00''  N  long. 
159°30'00''  W,  to  lat.  70°40'00''  N  long. 
159°00'00''  W,  to  the  point  of  beginning. 


Issued  in  Anchorage,  AK,  on  June  27.  2000. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  00-16919  Filed  7-3-00:  8:45  am) 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  71 

[Airspace  DocKet  No  99-ANM-14] 

Proposed  Alteration  of  VOR  Federal 
Airway;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SliMMARY:  This  action  proposes  to 
eliminate  a  segment  of  Federal  Airway 
V-382  between  Bryce  Canyon,  UT,  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
Grand  Junction,  CO.  VORTAC.  The  FAA 
is  proposing  to  delete  this  portion  of  the 
airway  because  the  flight  inspection 
found  the  current  route  segment 
unusable  for  navigation. 
DATES:  Conxments  must  be  received  on 
or  before  August  21,  2000. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANM-500,  Docket  No. 
99-ANM-14,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
Renton.  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu-s 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
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developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ANM-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  dociunent 
may  be  downloaded,  using  a  modem 
and  suitable  software,  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://wvvrw.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
documents. 

i\ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA^OO,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking,  (202)  267- 
9677,  for  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  modify 


Federal  Airway  V-382  by  eliminating 
the  route  segment  between  Bryce 
Canyon  and  Grand  Junction,  CO, 
VORTAC.  Since  1998,  V-382  has  been 
imusable  between  Bryce  Canyon,  UT, 
VORTAC  and  the  Grand  Junction,  CO, 
VORTAC.  This  segment  of  V-382  no 
longer  passes  flight  inspection  and  is 
out  of  service.  The  proposed 
amendment  would  retain  the  route 
segment  from  Grand  Junction,  CO, 
VORTAC  to  Durango,  CO,  VORTAC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Singe  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Domestic  VOR  Federal  Airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9G  dated  September  1.  1999. 
and  effective  September  16. 1999.  which 
is  incorporated  bv  reference  in  14  CFR 
71.1.  The  Domestic  VOR  Federal 
airways  listed  in  this  docimient  would 
be  published  subsequently  in  the  order. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Corap.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 


Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  60101a}— Domestic  VOR  Federal 
Airways 


V-382    [Revised] 

From  Grand  [unction,  CO;  Cones.  CO;  to 
Durango,  CO. 
***** 

Issued  in  Washington,  DC,  [une  27,  2000. 
Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  00-16916  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4giO-1S-P 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  52 

[MA077-7210b;  A-1-FRL-6709-4] 

Approval  and  P'-omulgatlon  of  Air 
Quality  implementation  Plans; 
Massachuseris   VOC  Regulation  for 
Large  Commercial  BaKene? 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  Large 
Commercial  Bakeries  to  meet  VOC 
Reasonably  Available  Control 
Technology  (RACT)  requirements.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
v>ithout  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  August  4,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Manager,  Air  Quality 
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Planning  Unit,  U.S.  Environmental 
Protection  Agency  New  England,  Suite 
1100.  One  Congress  Street,  Boston,  MA 
02114.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystems  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street.  8th  Floor,  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
leanne  Cosgrove,  (617)  918-1669. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401— 7671q. 
Dated:  April  26,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA  New  England. 
[FR  Doc.  00-15910  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
OB  82-7297b    FRL-6714-61 

Approval  and  Promuigation  o?  State 
Implementation  Plans   Oregor 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SEP) 
revisions  submitted  by  Oregon 
Department  of  Environmental  Quality 
(ODEQ),  for  the  purpose  of  repealing  the 
Consumer  Products  Rules,  repealing  thf 
Architectural  Coatings  Rules,  revising 
and  partially  repealing  the  Motor 
Vehicle  Refinishings  Rules,  and  revising 
the  Volatile  Organic  Compounds 
Definitions.  The  SIP  revisions  were 
submitted  by  the  State  to  satisfy  certain 
Federal  Clean  Air  Act  requirements 
under  section  110  and  part  D.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SEP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  amendment  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 


will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  in  writing  by  August  4,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Debra  Suzuki,  SIP 
Manager,  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Copies  of  the  state 
submittal  and  other  information 
supporting  this  action  are  available  at 
the  following  addresses  for  inspection 
during  normal  business  hours.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  horn's  before  the  visiting  day: 
Environmental  Protection  Agency, 
Region  10.  Office  of  Air  Quality  (OAQ- 
107),  1200  Sixth  Avenue,  Seattle. 
Washington  98101;  and  Oregon 
Department  of  "Environmental  Quality, 
811  SW  Sixth  Avenue.  Portland.  Oregon 
97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Suzuki,  EPA,  Office  of  Air 
Quality  (OAQ-107),  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
0985. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  May  22.  2000. 
Chuck  Clarke. 

Regional  Administrator,  Region  10. 

[FR  Doc.  00-16069  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI  05-1  b;  FRL-6720-1] 

Approval  and  Promulgation  of 
Implementation  Plan,  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Indiana's  State  Implementation  Plan 
(SEP)  revision  request  to  control 
emissions  of  volatile  organic 
compounds  (VOCs)  from  steel  mill 
sinter  plants  in  Lake  and  Porter 
Counties.  The  Indiana  Department  of 
Envirorunental  Management  (IDEM) 
submitted  the  SIP  revision  request  on 


April  6, 1999.  The  revision  applies  to 
integrated  steel  mills  and  provides  for 
seasonal  limits  on  emissions  of  VOCs. 
VOC  emissions  are  a  precursor  of 
ground-level  ozone,  commonly  known 
as  smog.  High  ozone  levels  are 
detrimental  to  human  health  and 
contribute  to  upper  respiratory  ailments 
such  as  asthma.  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  as  described  herein,  the 
State's  SIP  revision,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  we  receive  no  adverse  comments 
in  response  to  that  direct  final  rule  we 
plan  to  take  no  ftulher  activity  in 
relation  to  this  proposed  rule.  If  EPA 
receives  significant  adverse  comments, 
in  writing,  which  have  not  been 
addressed,  we  will  withdraw  the  direct 
final  rule -and  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document. 
DATES:  EPA  must  receive  written 
comments  by  August  4,  2000. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Envirorunental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Accvcdo,  Liivironmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 
Throughout  tins  ducuiaent  wherever 
"we."  "us,"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

/.  What  Action  Is  EPA  Taking  Today? 

We  are  proposing  to  approve 
Indiana's  rule  lAC  8-plants  in  Lake  and 
Porter  Counties.  Our  approval  makes  the 
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//.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  June  12,  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  00-16071  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Pan  52 

[IN128-1b;  FRL-6713-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revised  opacity  limits  for  three  casting 
complexes  at  ALCOA  Warrick 
Operations,  which  were  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
January  13,  2000  as  amendments  to  its 
State  Implementation  Plan  (SIP). 
ALCOA  Warrick  Operations  is  a  primary 
aluminum  smelter  located  in  Newburgh, 
Indiana.  The  revised  limits  allow  higher 
opacity  emissions  during  fluxing 
operations  at  three  casting  complexes. 
This  action  does  not  reverse  applicable 
mass  emissions  limits. 
DATES:  EPA  must  receive  written 
comments  by  August  4,  2000. 
ADDRESSES:  You  should  mail  vmtten 
cumments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Da\id  Pohiinaji.  Environraentai 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-3299. 


SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

n.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 

direct  final  rule? 

/.  What  Action  Is  EPA  Taking  Today? 

We  are  proposing  to  approve  revised 
opacity  limits  for  three  casting 
complexes  at  ALCOA  Warrick 
Operations,  which  were  submitted  by 
IDEM  on  January  13,  2000.  The  revised 
limits  allow  for  higher  opacity 
emissions  during  fluxing  operations  at 
three  casting  complexes. 

//.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:' May  31,  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  00-16362  Filed  7-3-00;  8:45  am) 

BtLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  136 
IFRL-6729-3J 

Guidelines  Establishing  Test 
Procedures  tor  the  Analysis  o* 
Pollutants:  Centralized  Waste 
Treatment  and  Landfills  Point  Source 
Categories;  Notice  of  Data  Availability 
and  Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

SUMMARY:  On  January  13,  1999,  EPA 
proposed  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
the  Centralized  Waste  Treatment  (CWT) 
Point  Source  Category  to  limit  effluent 
discharges  to  waters  of  the  United  States 
and  the  introduction  of  pollutants  into 
publicly  owned  treatment  works.  The 
comment  period  for  the  proposal  closed 
on  March  15,  1999. 

hi  the  CWT  proposal,  EPA  noted 
plans  for  a  validation  study  for  several 
pollutants  found  during  EPA's  data 
gathering,  using  EPA  Methods  625  and 
1625.  Today,  EPA  invites  comment  on 
the  validation  data  for  the  pollutemts 


included  in  the  CWT  proposal.  EPA 
plans  to  use  these  data  to  support  the 
use  of  EPA  Methods  625  and  1625.  as 
amended,  in  the  upcoming  final  CWT 
rule,  and  to  establish  performance 
criteria  for  the  additional  analytes.  EPA 
is  soliciting  comment  only  on  the  new 
information  and  data  being  made 
available  today. 

Today's  document  also  provides 
notice  that  EPA  will  clarify  the  scope  of 
recently-published  amendments  to  EPA 
Methods  625  and  1625  for  the  Landfills 
Point  Source  Category. 

DATES:  Submit  an  original  and  three 
copies  of  your  comments  on  or  before 
August  4,  2000. 

ADDRESSES:  Please  send  an  original  and 
3  copies  of  your  comments  and 
enclosvu-es  (including  references)  to 
"Centralized  Waste  Treatment — Notice 
of  Data  Availabihty,  "  W-98-21 
Comment  Clerk,  Water  Docket  (MC- 
4101),  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20460.  Hand  deliveries  should  be 
delivered  to:  EPA's  Water  Docket  at  401 
M  St.,  SW..  Room  EB-57,  Washington, 
DC. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addiessed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
submitted  electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn,  WP5.1,  WP6.1  or  WPS  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
comments  must  be  identified  by  the 
docket  number  [W-98-21].  Comments 
and  data  will  also  be  accepted  on  disks 
in  WP5 . 1 ,  WP6. 1 ,  WP8  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  onhne  at  many 
Federal  Depository  Libraries. 

The  record  for  this  rulemaking  has 
been  established  under  docket  number 
[W-9B-21],  and  includes  supporting 
documentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  The 
record  is  available  for  inspection  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at 
EPA's  Water  Docket,  401  M  St.,  Room 
EB-57,  SW.,  Washington,  DC.  For  access 
to  docket  materials,  please  call  202/260- 
3027  to  schedule  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Maria  Gomez-Taylor,  Engineering  and 
Analysis  Division  (MC-4303),  USEPA 
Office  of  Science  and  Technology,  1200 
Pennsylvania  Avenue,  Ariel  Rios 
Building,  N.W.  Washington,  D.C.. 
20460,  or  call  (202)  260-1639. 
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SUPPLEMENTARY  INFORMATION:  (Jn 
Januan,  13,  1999,  EPA  proposed  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  the  Centralized  Waste 
Treatment  (CWT)  Point  Source  Category 
(64  FR  2280).  The  comment  period  for 
the  proposal  closed  on  March  15,  1999. 
These  comments  may  be  reviewed  in 
the  Water  Docket  at  EPA  Headquarters 
(see  address  above). 

In  the  January  1999  Federal  Register 
notice,  EPA  discussed  the  use  of 
niodified  versions  of  EPA  Methods  625 
and  1625  for  the  determination  of  all 
CWT  semivolatile  organic  pollutants, 
including  some  analytes  not  currently 
listed  in  these  methods,  which  are 
published  at  40  CFR  part  136,  Appendix 
A.  The  proposed  modifications  to  EPA 
Methods  625  and  1625  were  included  in 
the  EPA  Water  Docket  at  proposal.  The 
modified  versions  of  these  methods 
would  allow  the  analysis  of  all  CWT 
semivolatile  organic  pollutants  in  the 
proposed  rule.  In  the  preamble  to  the 
CWT  proposal,  the  Agency  noted  its 
plans  to  conduct  further  validation  of 
these  method  modifications  and  also 
noted  plans  to  promulgate  these  method 
modifications  in  the  final  rulemaking 
for  CWT. 

Following  proposal,  EPA  conducted  a 
validation  study  to  demonstrate  the 
performance  of  the  methods  and  to  use 
the  data  gathered  during  the  study  to 
develop  quality  control  (QC)  acceptance 
criteria  for  the  target  pollutants.  The 
resulting  modifications  to  EPA  Methods 
625  and  1625  consist  of  text, 
performance  data,  and  quality  control 
(QC)  acceptance  criteria  for  the 
additional  target  analytes.  The  eleven 
CWT  target  analytes  are  acetophenone, 
aniline,  benzoic  acid,  2,3- 
dichloroaniline,  o-cresol,  p-cresol, 
pyridine,  alpha-terpineol,  carbazole,  n- 
decane,  and  n-octadecane.  This 
information  woidd  allow  a  laboratory  to 
practice  the  methods  with  the 
additional  analytes  as  an  integral  part. 
In  addition  to  the  CWT  pollutants,  the 
study  included  five  pollutants  for  which 
EPA  had  proposed  and  then 
promulgated  effluent  limitations  in  the 
Landfills  Point  Source  Category  (see  63 
FR  6425,  February  6,  1998  and  65  FR 
3007,  January  19,  2000,  respectively). 
The  five  Landfill  analytes  (aniline, 
benzoic  acid,  o-cresol,  p-cresol,  and 
pyridine)  are  among  the  CWT  target 
analytes.  The  data  collected  in  support 
of  both  CWT  and  Landfills  were 
published  in  a  validation  study  report 
dated  October  1999,  and  that  report  is 
available  for  review  in  EPA's  Water 
Docket.  EPA  will  review  the  public 
comments  received  on  the  study  and 
may,  based  on  those  comments,  amend 


the  40  CFR  part  136  revisions  made  in 
the  Landfills  rule  to  revise  the  list  of 
analytes  subject  to  Methods  625  and 
1625. 

Today's  notice  solicits  comments  only 
on  the  new  data  which  support  the  use 
of  Methods  625  and  1625  for  the 
pollutants  in  the  CWT  rule.  Specifically, 
the  Agency  seeks  comment  on  the  data 
summarized  in  the  study  report  and 
placed  in  EPA's  Water  Docket.  The 
Agency  in  not  reopening  the  conunent 
period  on  the  entire  proposed  rule. 
Therefore,  comments  on  other  aspects  of 
the  proposal  will  not  be  considered. 

The  final  rule  for  the  Landfills  Point 
Source  Category  (see  65  FR  3008, 
January  19,  2000)  promulgated 
amendments  to  EPA  Methods  625  and 
1625  by  modifying  the  methods  for 
additional  pollutants,  including  the  five 
pollutants  of  concern  for  Landfills. 
These  amendments  are  also  available  for 
review  in  EPA's  Water  Docket.  Since 
publication  of  that  rule,  EPA  has 
received  inquiries  about  the  scope  and 
applicability  of  the  amendments  to 
Methods  625  and  1625  promulgated  at 
40  CFR  part  136  pertaining  to  the 
Landfills  rule.  Specifically,  EPA 
received  questions  on  whether  these 
amendments  apply  to  any  other  point 
source  categories.  Today's  notice 
clarifies  EPA's  intent  regarding  the 
published  amendments  to  these 
methods.  The  amendments  are 
applicable  only  to  the  five  regulated 
pollutants  in  the  Landfills  rule  when 
found  in  the  waste  streams  regulated 
under  that  rule.  When  EPA  promulgates 
effluent  limitations  and  standards  for 
CWT,  EPA  plans  to  further  amend  the 
methods  to  specify  that  the  revisions  to 
Methods  625  and  1625  are  only 
applicable  to  the  five  pollutants  in  the 
Landfills  rule  (listed  above)  and  to  the 
eleven  pollutants  promulgated  in  the 
final  CWT  rule  and  only  for  the  waste 
streams  regulated  under  those  rules. 

EPA  intends  to  use  the  revised 
Methods  625  and  1625  for  monitoring 
the  pollutants  regulated  in  the  CWT  and 
Landfills  rules  only  and  not  for  general 
use.  To  clarify  this  intent,  EPA  plans  to 
amend  Methods  625  and  1625  in  the 
upcoming  final  CWT  rule  to  limit  the 
scope  and  applicability  to  these  rules. 
These  amendments  will  clarify  the 
Agency's  objective  to  expand  the  scope 
of  Methods  625  and  1625  for  complying 
with  monitoring  requirements  for  the 
additional  pollutants  regulated  in  the 
two  effluent  guidelines  discussed  herein 
(i.e.,  CWT  and  Landfills  only). 


Dated:  lune  27,  2000. 
I.  Charles  Fox, 

Assistant  Administrator  for  Water. 
[FR  Doc.  00-167.56  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTiON 
AGENCV 

40  CFR  Part  300 
(FRL-6727-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingencv 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  deletion  of  the 
Laskin/Poplar  Oil  Company  Superfund 
Site  (Site)  from  the  National  Priorities 
List  (NPL). 

summary:  The  EPA  proposes  to  delete 
the  releases  from  the  Laskin/Poplar  Oil 
Company  Superfund  site  (Site)  from  the 
NPL  and  requests  public  conunent  on 
this  action.  The  NPL  constitutes 
appendix  B  to  40  CFR  part  300  which 
is  the  National  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Acf  of  1980  (CERCLA)  as  amended.  EPA 
has  determined  that  the  Site  currently 
poses  no  significant  threat  to  public 
health  or  the  environment,  as  defined  by 
CERCLA,  and  therefore,  further 
remedial  measures  under  CERCLA  are 
not  appropriate.  We  are  publishing  this 
proposed  rule  without  prior  notification 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  dissenting  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
dissenting  comments  are  received,  the 
deletion  will  become  effective.  If  EPA 
receives  dissenting  comments,  the  direct 
final  action  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 
DATES:  Comments  concerning  this 
action  must  be  received  by  August  4, 
2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Richard  Boice,  Remedial  Project 
Manager,  or  Gladys  Beard.  Associate 
Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency  (SR- 
6J),  77  W.  Jackson,  Chicago,  IL  60604. 
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Comprehensive  information  on  this  Site 
is  available  through  the  piiblic  docket 
which  is  available  for  viewing  at  the 
Site  Information  Repositories  at  the 
following  locations:  U.S.  EPA  Region  5, 
Administrative  Records,  77  W.  Jackson 
Boulevard,  Chicago,  IL  60604  (312)  886- 
0900;  the  Henderson  Memorial  Library, 
55  E.  Jefferson,  Jefferson,  OH  44047  and 
the  Ashtabula  Public  Library,  355  W. 
44th  St..  Ashtablula,  OH  44004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boice,  Remedial  Project 
Manager,  at  (312)  886^740  or  Gladys 
,  Beard  Associate  Remedial  Project 
Manager  at  (312)  886-7253,  written 
correspondence  can  be  directed  to  either 
Mr.  Boice  or  Ms.  Beard  at  U.S. 
Environmental  Protection  Agency,  (SR- 
6J)  n  W.  Jackson  Blvd.,  Chicago,  IL 
60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Action  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  PR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.O.  12580.  52  PR  2923, 
3  CPR.  1987  Comp.;  p.  193. 

Dated:  June  14,  2000. 
Gtiry  Gulezian, 

Acting  Regional  Administrator,  Region  V. 
IFR  Doc.  00-16514  Piled  7-3-00;  8:45  am) 

BILUNG  CODE  6560-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DocKei  No  00-108:  FCC  00-213] 

Broadcast  Services:  Radio  Stations, 
Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
eliminate  that  section  of  the 
Commission's  rules  that  that  would 
prohibit  affdiation  with  an  entity 
maintaining  one  of  the  major  television 
networks  (ABC,  CBS,  Fox,  and  NBC) 
and  the  UPN  or  WB  television  network. 
Currently,  this  rule  permits  a  television 
broadcast  station  to  affiliate  with  an 
entity  maintaining  two  or  more 
broadcast  television  networks  unless  the 
two  or  more  networks  consist  of  two  or 
more  of  the  major  networks  (i.e..  ABC, 
CBS,  NBC  and  Fox)  or  one  of  these  four 
networks  and  either  the  UPN  or  WB 
television  network.  This  rule  was 
identified  as  one  that  should  be 
modified  in  the  Commission's  Biennial 
Review  Report. 


DATES:  Comments  are  due  by  September 
1,  2000,  and  reply  comments  are  due  by 
October  2,  2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Holberg,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2134  or  Dan  Bring,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2170. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  NPRM  in  MM  Docket 
No.  00-108,  FCC  00-213,  adopted  June 
8,  2000,  and  released  June  20.  2000.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC  and 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(202)  857-3800,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  D.C.  The 
NPRM  is  also  available  on  the  Internet 
at  the  Commission's  website:  http:// 

WTVW./cC.gOV. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

/.  Introduction 

1.  This  Notice  of  Proposed 
Rulemaking  {NPRM)  proposes  the 
amendment  of  Section  73.658(g)  of  the 
Commission's  Rules  (47  CFR  73.658(g)), 
the  "dual  network"  rule  applicable  to 
broadcast  stations.  This  rule  permits  a 
television  broadcast  station  to  affiliate 
with  an  entity  maintaining  two  or  more 
broadcast  television  networks  unless  the 
two  or  more  networks  consist  of  two  or 
more  of  the  major  networks  (i.e.,  ABC, 
CBS,  NBC  and  Fox)  or  one  of  these  four 
networks  and  either  the  UPN  or  WB 
television  network.  These  networks  are 
not  explicitly  named  in  the  rule. 
However,  the  statute  and  legislative 
history  of  the  Telecommunications  Act 
of  1996,  which  required  the 
Commission  to  amend  the  dual-network 
to  its  current  form  make  it  clear  that 
these  are  the  networks  intended  to  be 
described  by  the  legislation.  As  a  result 
of  our  analysis  in  our  Biennial  Review 
proceeding  concerning  broadcast 
ownership  rules  [Biennial  Review 
Report  in  MM  Docket  No.  98-35 
("Biennial  Report"),  FCC  00-191 
(Adopted  May  26,  2000:  Released  June 
20,  2000)),  we  made  a  preliminary 
determination  that  the  current  rule,  as  a 
result  of  competition,  may  no  longer 
serve  the  public  interest.  Accordingly, 
we  indicated  that  we  would  commence 
this  rulemaking  proceeding  proposing  to 


amena  uiu  runj  u}  eliminating  the 
portion  of  the  rule  that  precludes  the 
ownership  of  the  UPN  or  WB  networks 
by  the  ABC,  NBC,  CBS,  or  Fox  television 
networks. 

//.  Background 

2.  As  we  noted  in  the  Biennial  Review 
Report,  the  Commission  first  adopted  a 
dual  network  rule  for  broadcast  radio 
networks  in  1941  following  an 
investigation  to  determine  whether  the 
public  interest  required  "special 
regulations"  for  radio  stations  engaged 
in  chain  broadcasting  (6  FR  2282  (May 
6,  1941)).  The  rule  provided  that  no 
license  would  be  issued  to  a  broadcast 
station  affiliated  with  a  network 
organization  that  maintained  more  than 
one  broadcast  network.  The 
Commission  extended  the  dual  network 
rule  to  television  networks  in  1946 
(Amendment  of  Part  3  of  the 
Commission's  Rules,  11  FR  33  (Jan.  1. 
1946)).  The  Commission  believed  that 
permitting  an  entity  to  operate  more 
than  one  network  might  preclude  new 
networks  from  developing  and 
affiliating  with  desirable  stations 
because  those  stations  might  already  be 
tied  up  by  the  more  powerful  network 
entity.  In  addition,  the  Commission 
expressed  concern  that  dual  networking 
could  give  a  network  too  much  market 
power.  The  dual  netw .  k  prohibition, 
therefore,  was  intend  d  lO  remove 
barriers  that  would  in  libit  the 
development  of  new  networks,  as  well 
to  serve  the  Conunission's  more  general 
diversity  and  competition  goals.  The 
dual  network  rule  for  broadcast 
television  remained  unchanged  until 
1996,  when  the  Commission  amended 
the  rule  to  conform  with  the  provisions 
in  Section  202(e)  of  the 
Telecommunications  Act  of  1996 
(Public  Law  104-104,  110  Stat.  56 
(1996)). 

3.  Section  73.658(g)  sets  forth  the 
Commission's  current  dual  network 
rule.  It  directly  reflects  the  provisions  of 
the  Telecom  Act  which  permit  a 
television  broadcast  station  to  affiliate 
with  a  person  or  entity  that  maintains 
two  or  more  networks  of  television 
broadcast  stations  unless  such  networks 
are  composed  of:  (1)  Two  or  more 
persons  or  entities  that  were  "networks" 
on  the  date  the  Telecom  Act  was 
enacted;  or  (2)  any  such  network  and  an 
English-language  program  distribution 
service  that  on  the  date  of  the  Telecom 
Act's  enactment  provided  4  or  more 
hours  of  programming  per  week  on  a 
national  basis  pursuant  to  network 
affiliation  arrangements  with  local 
television  broadcast  stations  in  markets 
reaching  more  than  75  percent  of 
television  households.  Section  202(e)  of 
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the  1996  Act  defines  a  "network"  with 
reference  to  §  73.3613(a)(1)  of  the 
Conunission's  Rules  (47  CFR 
73.3613(a)(1)).  That  Rule  provides  that  a 
network  is  "any  person,  entity,  or 
corporation  which  offers  an 
intercormected  program  service  on  a 
regular  basis  for  15  or  more  hours  per 
week  to  at  least  25  affiliated  television 
licensees  in  10  or  more  states;  and/or 
any  person,  entity,  or  corporation 
controlling,  controlled  by,  or  under 
common  control  with  such  person, 
entity,  or  corporation." 

4.  The  Conference  Report  stated  that 
the  Conunission  was  being  directed  to 
revise  its  dual  network  rule  "to  permit 
a  television  station  to  affiliate  with  a 
person  or  entity  that  maintains  two  or 
more  networks  unless  such  dual  or 
multiple  networks  are  composed  of  (1) 
two  or  more  of  the  four  existing 
networks  (ABC,  CBS,  NBC,  Fox)  or,  (2) 
any  of  the  four  existing  networks  and 
one  of  the  two  emerging  networks 
(WBTN,  UPN).  The  conferees  do  not 
intend  these  limitations  to  apply  if  such 
networks  are  not  operated 
simultaneously,  or  if  there  is  no 
substantial  overlap  in  the  territory 
served  by  the  group  of  stations 
comprising  each  such  networks"  (S. 
Rep.  No.  230,  104th  Cong..  2d  Sess.  At 
163). 

///.  Discussion 

5.  In  the  Biennial  Report  we 
tentatively  concluded  that  we  should 
explore  modifying  the  dual  network  rule 
by  eliminating  the  prohibition  on  the 
ownership  of  either  the  UPN  or  WB 
network  by  one  of  the  major  television 
networks.  We  stated  that  neither 
competition  nor  diversity  issues 
appeared  to  warrant  retention  of  the  rule 
in  its  current  form. 

6.  OiiT  proposal  to  relax  the  dual 
network  rule  to  permit  ownership  of 
either  the  UPN  or  WB  network  by  one 
of  the  major  networks  is  based  on  a 
review  of  the  current  economics  of  the 
network  broadcasting  industry.  The 
elements  of  our  economic  review  are 
briefly  summarized  in  the  following 
paragraphs.  We  seek  comment  on  our 
view  of  the  current  economics  of 
network  broadcasting  both  in  general 
and  with  respect  to  particular 
conclusions  derived  from  the  review. 

7.  Framework.  The  dual  network  rule, 
as  modified  as  a  consequence  of  the 
1996  Act,  may  be  viewed  as  an  anti- 
merger rule  that  constrains  the  current 
organization  of  the  network 
broadcasting  industry.  This  constraint 
on  the  organization  of  the  contemporary 
network  broadcasting  industry  may 
result  in  organizational  inefficiencies 
that  adversely  affect  industry 


performance,  including  the  type  and 
quality  of  network  programming 
available  to  viewers.  One  way  to 
examine  the  network  broadcasting 
industry  for  possible  organizational 
inefficiencies  is  the  application  of 
concepts  developed  in  the  transaction 
cost  economics  (TCE)  literature.  From  a 
TCE  perspective,  the  economic 
organization  of  firms  and  industries 
reflects  specific  attributes  of  the 
contracting  process  between  buyer  and 
seller.  The  following  discussion 
identifies  key  attributes  of  critical 
exchange  relationships  in  the  network 
television  broadcasting  industry,  e.g.. 
the  relationship  between  program 
suppliers  and  broadcast  networks,  and 
how  these  attributes  contribute  to  the 
efficiency  or  inefficiency  of  existing 
industry  organization.  The  commercial 
televisiori  network  broadcast  industry 
today  consists  of  a  number  of  vertically- 
integrated  firms.  For  example,  ABC  is 
vertically  integrated  with  Disney  as  a 
program  supplier;  the  Fox  network  is 
vertically  integrated  with  20th  Century 
Fox  as  a  program  supplier;  and  UPN  is 
vertically  integrated  with  Viacom.  Thus, 
an  economic  analysis  of  the  effects  of 
potential  mergers  between  the  major 
networks,  i.e.,  ABC,  CBS.  NBC.  and  Fox, 
or  potential  mergers  between  these 
entities  and  an  emerging  network,  i.e., 
UPN  or  WB,  will  in  many  cases  involve 
mergers  between  vertically-integrated 
firms.  To  facilitate  discussion,  the 
analysis  decomposes  a  hypothetical 
merger  between  two  broadcast  networks 
into  two  parts.  First,  we  examine  the 
relationship  between  a  program  supplier 
and  a  broadcast  network  to  determine 
whether  vertical  integration  is  either 
more  or  less  efficient  than  simply 
negotiating  an  arms-length  contractual 
relationship  between  the  program 
supplier  and  the  broadcast  network.  The 
comparative  assessment  of  the 
efficiency  of  contracting  versus  vertical 
integration  relies  extensively  on  TCE 
concepts.  Second,  we  assess  the  effects 
of  a  horizontal  merger  between  two 
broadcast  networks  by  relying  on 
antitrust  measures  of  market 
concentration  and  an  analysis  of  price 
competition  in  the  national  market  for 
network  television  advertising.  Finally, 
the  gains  or  losses  resulting  from  the 
analysis  of  vertical  integration  are 
integrated  into  the  measurement  of  the 
efficiencies  or  inefficiencies  resulting 
from  the  horizontal  merger  to  determine 
the  overall  benefits  and  costs  of  a 
merger  between  two  vertically- 
integrated  firms.  The  merger  of  two 
vertically-integrated  enterprises  may 
have  both  horizontal  and  vertical 
economic  effects.  Horizontal  effects 


refer  to  the  economies  or  diseconomies 
resulting  from  enlarging  the  size  of  the 
firm  post-merger  and  include  effects  on 
consumers,  such  as  higher  or  lower 
prices  and  changes  in  the  quantity  and 
quality  of  output  produced.  These 
effects  can  be  assessed  at  each  stage  of 
production  of  the  vertically-integrated 
firm.  For  a  television  network  vertically- 
integrated  into  the  production  of 
network  programming,  the  assessment 
of  horizontal  effects  would  include 
assessing  the  economies  or 
diseconomies  of  increasing  the  size  of 
the  network  and  the  economies  or 
diseconomies  of  increasing  the  size  and 
scale  of  program  production,  assuming 
that  the  network  that  is  being  acquired 
is  also  vertically-integrated  into  program 
production.  The  effects  of  the  merger  of 
two  program  production  enterprises  on 
competition  in  the  network  television 
program  production  market  would  also 
be  included  in  the  analysis  of  horizontal 
effects.  Growth  in  the  size  of  the 
vertically-integrated  firm  post-merger 
may  either  accentuate  the  economies  of 
vertical  integration  post-merger  or 
diminish  the  efficiencies  of  vertical 
integration  as  organizational  complexity 
increases  and  coordination  of 
decisionmaking  within  the  larger  firm 
becomes  more  difficult  and  costly. 
Vertical  effects  refer  to  the  economies  or 
diseconomies  of  integrated  production 
as  the  size  of  the  vertically-integrated 
firm  increases.  The  analytical 
fi^amework  suggests  a  way  to  assess  the 
relative  significance  of  some  of  these 
horizontal  and  vertical  effects  that  may 
result  from  the  merger  of  two  television 
networks  that  are  both  vertically 
integrated  into  the  production  of 
network  television  programming. 

8.  Standard  economic  analyses  of  the 
effects  of  a  horizontal  merger  of  two 
competing  firms,  such  as  two  television 
networks,  do  not  ordinarily  include  an 
assessment  of  the  effects  of  the  proposed 
merger  on  the  efficiency  of  vertical 
integration  within  the  acquiring  firm, 
especially  if  the  acquired  firm  is  not 
vertically  integrated.  However,  vertical 
relationships  within  the  network 
television  broadcasting  business  are 
endemic  in  the  industry  and  virtually 
define  its  economic  purpose  and 
industry  structure,  especially  the 
vertical  relationship  between  a 
television  network  and  its  affiliated 
local  broadcast  stations.  Increasingly, 
television  networks,  like  cable 
television  multiple  system  operators,  are 
vertically  integrated  into  the  production 
of  programming.  Thus,  television 
networks  today  are  intrinsically 
vertically-integrated  enterprises  and  to 
ignore  the  impact  of  a  horizontal  merger 
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on  the  efficiency  of  such  integration  is 
to  ignore  a  critical  dimension  of  the 
economic  effects  produced  by  the 
merger.  Consequently,  this 
unconventional  approach  seems 
appropriate  to  evaluate  more  completely 
the  economic  implications  of  a  potential 
merger  between  two  television 
networks. 

9.  Overview  of  the  Analysis.  The 
application  of  TCE  concepts  suggests 
that  vertical  integration  between 
program  suppliers  and  major  networks 
may  produce  substantial  economic 
efficiencies  (compared  to  market 
contracting)  that  may  benefit  both 
advertisers  and  viewers.  The  analysis  of 
horizontal  mergers  between  broadcast 
networks  suggests  that  the  merger  of  two 
major  networks  would  adversely  affect 
competition  in  the  national  network 
television  advertising  market,  while  the 
merger  of  a  major  network  and  an 
emerging  network  may  produce 
efficiencies  benefiting  both  viewers  and 
advertisers.  Based  on  the  aggregation  of 
the  costs  and  benefits  from  both  the 
vertical  and  horizontal  components  of  a 
proposed  merger,  the  analysis  concludes 
that  the  dual  network  rule  should  be 
retained  as  it  relates  to  mergers  between 
the  major  networks,  but  relaxed  to 
permit  mergers  between  a  major 
network  and  an  emerging  network. 

10.  Attributes  of  Television  Network 
Output.  From  an  economic  perspective, 
firms  in  the  network  broadcasting 
industry,  such  as  ABC,  NBC,  CBS,  and 
Fox,  together  with  their  local  television 
station  affiliates  and  their  owned  and 
operated  (O&O)  stations,  are  in  the 
business  of  producing  audiences. 
Access  to  network  television  viewers  is 
sold  to  advertisers  that  want  to  reach  a 
large,  nationwide  audience  of  potential 
customers.  Network  advertising 
provides  audience  reach  unmatched  by 
any  other  broadcasting  medium.  No 
single  cable  channel  today  provides  the 
audience  reach  of  any  television 
network.  Only  network  television  is  a 
mass-distribution  venue  for 
programming  and  advertising, 
notwithstanding  the  continuing  erosion 
of  network  television  audience 
attributable  to  the  growth  of  cable  and 
DBS  viewership.  Of  the  27  prime  time 
programs  viewed  in  more  than  ten 
million  households  during  the  week  of 
January  17-23,  2000,  all  27  were  aired 
by  either  ABC,  CBS.  NBC  or  Fo?C  The 
largest  share  for  a  UPN  program  was 
approximately  5  million  homes  and  the 
most  popular  cable  program  (during  any 
hoiu)  was  viewed  in  just  under  5 
million  homes.  Access  to  the  mass 
audience  produced  by  television 
networks  is  sold  to  advertisers  in  terms 
of  thousands  of  viewers  for  a  defined 


interval  of  commercial  time,  such  as  30 
seconds. 

11.  Both  a  network  television  program 
and  the  over-the-air  broadcast 
transmission  that  delivers  the  program 
to  viewers  have  economic  attributes  of 

a  pure  public  good,  i.e.,  a  good  or 
service  with  the  property  that  one 
individual's  viewing  of  the  program 
does  not  diminish  the  quantity  of  the 
program  available  for  any  other 
individual  who  wishes  to  view  the  same 
progreun.  By  contrast,  a  pure  private 
good,  such  as  food,  clothing,  and  many 
other  consumer  products  and  services, 
are  "rivalrous"  in  consumption,  i.e.,  a 
good  consumed  by  one  individual  is  not 
available  for  consumption  by  a  different 
individual.  Thus,  a  network  television 
program,  having  the  property  of  a  piue 
public  good,  is  not  "used  up"  once  it  is 
shown.  Indeed,  the  same  program  may 
be  aired  repeatedly  to  the  same  or 
different  audiences  without  physically 
"wearing  out"  the  program  as  an  asset 
that  produces  audiences.  It  is  possible, 
of  course,  that  new  audiences  for  the 
program  cannot  be  found  or  existing 
audiences  tire  of  the  program  and  will 
no  longer  watch  it.  The  program 
becomes  obsolete  as  an  audience- 
producing  asset,  although  the  program 
itself  is  not  physically  depleted  by 
repeated  airings  on  television. 

12.  The  public  good  attributes  of  a 
network  television  program  imply 
several  things  about  its  cost  as  an 
audience-producing  asset  and  its  market 
value  to  the  program  producer  and  the 
network  that  broadcasts  the  program. 
First,  broadcasting  a  network  program 
represents,  in  substantial  part,  a  fixed 
cost  of  production  for  the  network  with 
respect  to  the  number  of  viewers 
produced  by  airing  the  progrtai.  Once 
the  program  is  on  the  air,  the  cost  of 
production  for  the  network  and  its 
station  affiliates  is  insensitive  to  the 
number  of  viewers  "consuming"  the 
program.  In  other  words,  the  marginal 
cost  of  adding  an  additional  viewer 
within  the  signal  coverage  area  is  zero 
for  both  the  network  and  the  station 
affiliate.  This  attribute  of  network 
program  costs  suggests  that  large 
audiences  are  always  preferable  to 
smaller  ones,  since  a  larger  audience 
costs  the  network  no  more  to  produce 
than  a  smaller  one  for  the  same  level  of 
program  quality,  and  network  revenues 
derived  from  advertisers  depend 
directly  on  the  number  of  viewers 
produced.  Expressed  differently,  the 
average  fixed  costs  of  production  for  the 
network,  i.e.,  total  fixed  cost  divided  by 
the  number  of  viewers,  declines  as  the 
size  of  the  audience  produced  increases 
in  size.  To  the  extent  that  such 
economies  are  reflected  in  the  pricing  of 


network  advertising,  then  the  marginal 
price  of  network  advertising  per  viewer 
falls  as  audience  size  increases.  Given 
the  fixed  cost  attributes  of  network 
programming  assets  and  the  economies 
of  spreading  such  costs  over  large 
audiences,  economically  viable 
television  networks  must  be  large  rather 
than  small  as  measured  in  terms  of  the 
number  of  affiliated  stations  and  the 
viewers  produced  and  sold  to 
advertisers. 

13.  Second,  not  only  are  the  costs  of 
network  programming  fixed,  they  are 
also  sunk.  Typically,  a  sunk  cost  refers 
to  an  investment  in  highly  specialized 
productive  assets  that  caimot  be 
redeployed  to  an  alternative  use.  Simk 
cost  investments  reflect  asset-specificity 
and  typically  have  little  or  no 
productive  value  in  any  other  use 
beyond  the  intended  application.  While 
asset-specific  investments  often 
facilitate  reductions  in  the  cost  of 
production  or  improvements  in  the 
quality  of  output  produced  compared  to 
the  use  of  less  specialized  assets,  they 
involve  substantially  higher  risks  of 
capital  recovery  compared  to  non- 
specialized  general  purpose  assets. 
General  purpose  assets  can  be 
redeployed  to  alternative  uses  should 
demand  for  the  asset  in  its  original 
application  decline  or  disappear   ' 
entirely,  while  asset-specific 
investments  may  become  worthless. 
Once  created,  investments  in  network 
programming  are  asset-specific:  an 
action  movie  targeted  to  a  specific 
audience  cannot  be  redeployed  to  attract 
a  totally  different  audience  that  prefers, 
say,  musical  comedy.  If  the  targeted 
audience  does  not  like  the  movie,  then 
much  of  the  investment  in  the  movie  by 
the  network  may  be  unrecoverable. 

14.  Third,  the  public  good  and  cost 
characteristics  of  network  programs 
result  in  a  multiplicity  of  rights  that  can 
be  sold  to  television  networks  by 
program  producers.  Among  these  rights 
are  the  initial  network  exhibition  rights; 
the  right  to  renew  those  rights  (options); 
and  the  right  to  earn  revenues  from  the 
syndication  of  a  successful  network 
program,  among  other  future  revenue 
streeuns.  As  a  result,  contract 
negotiations  between  a  program 
producer  and  a  network  for  the  sale  and 
purchase  of  program  rights  are 
extremely  complex,  involving  especially 
high  stakes  for  the  incumbent  television 
networks.  The  growth  of  cable  television 
and  DBS  have  substantially  increased 
the  number  of  viewing  options  for 
viewers,  resulting  in  a  steady  erosion  in 
the  size  of  audiences  attracted  to 
conventional,  over-the-air  network 
television  programming.  Additionally, 
program  producers  now  have  expanded 
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options  for  selling  their  programming 
beyond  the  networks  or  through 
syndication  to  local  television  stations. 
Increasingly,  the  continuing  growth  in 
cable  networks  provides  significant 
competition  to  the  incumbent  television 
networks  as  purchasers  of  television 
programs.  Additionally,  some  program 
suppliers,  such  as  Warner  Brothers  and 
Viacom,  have  decided  to  integrate 
vertically  into  program  distribution  by 
creating  their  own  television  networks. 
This  option  for  program  suppliers 
introduces  additional  complexity  in  the 
contractual  relationship  between 
program  suppliers  and  the  incumbent 
television  networks.  As  a  result  of  these 
changes  in  industry  structure  over  the 
past  decade,  the  contracting 
environment  between  and  among 
suppliers  of  network  programming  and 
the  incumbent  networks  is  both  more 
complicated  than  before  and  somewhat 
more  risky  for  the  networks.  It  is 
imperative  that  networks  obtain  quality 
programming  to  stem  audience  erosion 
while  dealing  with  suppliers  that  now 
have  expanded  options  for  the  sale  of 
their  product. 

15.  The  Market  for  Network 
Programming.  From  the  business 
perspective  of  an  incumbent  television 
network,  programs  are  a  critical  input  in 
the  process  of  producing  a  mass 
audience.  Like  any  business  firm,  a 
network  faces  a  "make  or  buy"  decision, 
namely,  either  make  the  input  of 
production  itself  or  contract  with  an 
independent  supplier  to  make  the  input 
according  to  specifications  established 
in  a  contract.  Prior  to  the  expiration  of 
the  Commission's  financial  interest  rule 
in  1995,  which  prohibited  the  networks 
from  acquiring  equity  and  profit  rights 
in  network  programming  produced  by 
independent  program  suppliers,  the 
Commission  forced  the  network  to 
contract  with  independent  program 
suppliers  rather  than  partially  or  fully 
integrate  vertically  with  such  firms. 
Following  repeal  of  the  Conunission's 
financial  interest  and  syndication  rules, 
the  networks  have  partially  or  fully 
integrated  vertically  with  a  number  of 
program  suppliers.  This  integration 
reflects,  in  part,  the  difficulties  in 
negotiating  a  contractual  relationship 
with  program  suppliers.  These 
difficulties  reflect  the  peculiar  attributes 
of  television  network  output  previously 
described. 

16.  The  economic  complexities  of 
contract  negotiation  between  a 
television  network  and  a  program 
supplier  may  be  illustrated  by  a  specific 
example.  Suppose  a  network  wants  to 
contract  with  a  program  supplier  for  a 
prime  time  program  series,  say,  a 
situation  comedy.  Both  the  network  and 


the  program  supplier  may  be  expected 
to  approach  contract  negotiations  from  a 
self-interest  maximizing  point  of  view, 
although  the  inherent  uncertainties  of 
creating  a  successful  program  and 
forecasting  audience  acceptance 
probably  makes  it  impossible  to  know 
what  decisions  are  profit-maximizing.  In 
the  language  of  TCE,  both  parties 
approach  contact  negotiations  with 
bounded  rationality,  i.e..  "intendedly 
rational,  but  limitedly  so."  As 
previously  discussed,  a  program,  or 
program  series,  once  completed  is 
"durable"  and  can  be  rebroadcast  as  a 
network  re-nm  or  put  in  syndication 
after  its  network  run.  The  economic  life 
of  the  program  or  series  cannot  be 
known  a  priori,  ranging  from  months  to 
decades.  If  the  program  producer 
believes  that  the  planned  program  may 
have  a  long  life  in  syndication,  then  the 
program  producer  may  be  willing  to 
forego  front-end  profits  in  exchange  for 
the  profits  expected  to  be  earned  in 
syndication.  The  network,  however, 
may  have  very  different  expectations 
about  the  expected  life  of  the  program 
series  and  its  long-term  profitability 
which  may  pose  a  fundamental  conflict 
to  be  resolved  through  negotiation. 

17.  If  the  program  series  becomes  a 
"hit",  then  the  program  producer  may 
wish  to  re-open  the  negotiated  contract 
with  the  network  in  an  effort  to  obtain 
a  larger  share  of  the  anticipated  large 
network  revenues  resulting  from  the 
success  of  the  program  in  attracting 
viewers  and  advertisers.  Since  the 
program  producer  retains  substantial 
control  over  the  creative  process  that 
generates  the  programming,  including 
how  and  when  the  star  talent  is  utilized 
in  the  program,  the  program  producer 
may  attempt  to  "hold  up"  the  network 
by  threatening  to  adjust  program  quality 
that  may  benefit  the  program  producer 
(e.g.,  altering  the  compensation  of  key 
program  talent)  at  the  expense  of  the 
network  (e.g.,  reducing  the  value  of  the 
program  as  a  network  re-rxm).  In  the 
language  of  TCE,  the  program  producer 
may  behave  opportunistically,  i.e.,  "self- 
interest  seeking  with  guile."  With 
respect  to  other  aspects  of  contract 
negotiations,  the  network  may  also 
behave  opportunistically,  especially  if 
such  behavior  is  expected  of  the 
program  producer.  Moreover,  both  the 
network  and  the  program  producer 
recognize  that  attributes  of  contractual 
relationship  between  the  program 
producer  and  the  network  involve 
certain  external  effects,  i.e.,  costs  or 
benefits  which  may  accrue  to  the  parties 
to  the  contract  that  are  largely  outside 
the  scope  of  the  immediate  transaction. 
For  example,  should  the  network 


suddenly  cancel  the  program  series  due 
to  poor  ratings  rather  than  wait  to  see  if 
the  ratings  eventually  improve,  the 
program  producer's  future  revenues 
derived  from  its  syndication  rights  may 
be  reduced  or  virtually  eliminated. 
Similarly,  the  network  can  vary  the 
audience  attracted  to  a  network  program 
by  positioning  the  program  in  its 
program  lineup  so  that  it  benefits  from 
the  audience  attracted  by  the  program 
appearing  immediately  before  it.  Thus, 
the  network's  manipulation  of  its 
program  schedule  to  achieve  its  own 
current  profit  objectives  will  have  a 
significant  effect  on  the  future  revenues 
produced  by  the  program  in 
syndication.  If  the  network  is  unable  to 
capture  some  fraction  of  these  future 
revenues,  it  has  no  incentive  to  consider 
the  external  effects  of  its  program 
schedule  decisions  and  may  well 
behave  opportunistically  toward  the 
program  supplier's  financial  interests. 

18.  An  especially  difficult  aspect  of 
contract  negotiations  between  a  network 
and  a  program  supplier  concerns  the 
allocation  of  the  risks  of  program 
development  between  the  two  parties. 
Given  the  asset-specificity  of  every 
network  program  and  the  significant 
probability  that  the  program  will  fail  to 
attract  an  audience  of  sufficient  size  to 
attract  advertisers,  risk  allocation 
between  the  parties  is  a  difficult  issue 
to  negotiate,  since  attitudes  toward  risk 
aversion  will  differ  between  the  network 
and  the  program  producer.  The 
advantages  of  sharing  the  risks  of 
multiple  program  production  will  vary 
with  different  program  producers  and 
networks. 

19.  Given  the  substantial  financial 
risks  implied  in  the  production  and 
distribution  of  network  programming, 
both  the  program  supplier  and  the 
network  have  a  mutual  interest  in 
maintaining  a  mutually  beneficial,  long- 
term  contractual  relationship,  especially 
if  (1)  the  program  purchased  is  intended 
as  a  prime  time  series;  and  (2)  the 
network  and  program  producer  expect 
to  maintain  ongoing  contractual 
relationships  for  new  programs  in  the 
future.  Such  expectations  may,  in  fact, 
attenuate  to  some  degree  the  possible 
incentives  to  pursue  opportunistic 
behavior  by  either  party.  Nevertheless, 
writing  a  contract  that  resolves  inherent 
conflicts  between  the  parties, 
incorporates  the  consequences  of 
external  effects,  discourages 
opportunism,  and  anticipates  many 
futiue  contingencies  in  the  contractual 
relationship  including  dispute 
resolution,  is  both  difficult  and  costly. 
As  suggested  by  the  TCE  literature, 
transactions  involving  substantial  asset 
specificity,  uncertainty,  and  frequency 
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may  be  more  efficiently  effectuated  by 
some  other  governance  structure  than 
contracting  by  two  independent  entities. 
Vertical  integration  of  program 
production  and  network  distribution 
whereby  the  former  market  transaction 
is  made  internal  to  the  merged  firms 
under  unified  ownership  results  in  a 
major  efficiency  gain,  namely,  the 
ability  to  adapt  more  readily  the 
(internal)  relationship  between  the 
program  supplier  division  of  the  merged 
enterprise  with  the  network  distribution 
division  to  unanticipated  changes  in  the 
economic  environment.  As  Williamson 
explains. 

The  advantage  of  vertical  integration  is  that 
adaptations  can  be  made  in  a  sequential  way 
without  the  need  to  consult,  complete,  or 
revise  interfirm  agreements.  Where  a  single 
ownership  entity  spans  both  sides  of  the 
transaction,  a  presumption  of  joint  profit 
maximization  is  warranted.  Thus  price 
adjustments  in  vertically  integrated 
enterprises  will  be  more  complete  than  in 
interfirm  trading.  And,  assuming  that 
internal  incentives  are  not  misaligned, 
quantity  adjustments  will  be  implemented  at 
whatever  frequency  serves  to  maximize  the 
joint  gain  to  the  transaction. 

Based  on  our  analysis  of  the 
comparative  transaction  costs  of 
effectuating  exchange  between  program 
suppliers  and  television  networks  by 
market  contracting  versus  vertical 
integration,  we  believe  that  partial  or 
complete  vertical  integration  between  a 
broadcast  network  and  a  program 
producer  may  result  in  substantial 
efficiencies  that  may  benefit  network 
television  advertisers  and  viewers.  More 
specifically,  advertisers  may  benefit 
from  reduced  rates  if  the  efficiencies  of 
vertical  integration  are  reflected  in 
reduced  network  costs  of  producing  a 
mass  audience.  Similarly,  viewers  may 
benefit  from  the  wider  availability  of 
diverse  programming  that  a  network 
may  produce  as  a  result  from  having 
available  its  own  program  production 
capability  that  may  encourage  new  but 
riskier  programming  possibilities.  Once 
fully  or  partially  vertically-integrated 
into  program  production,  the  network 
has  full  or  enlarged  claim  on  revenue 
opportunities  in  all  distribution 
windows  which  may  enhance  the 
network's  incentive  to  invest  in 
innovative  programming. 

20.  Tendency  Toward  Network 
Industry  Concentration.  As  explained 
above,  most  costs  of  producing  and 
distributing  programming  are  not 
sensitive  to  the  number  of  viewers  that 
actually  watch  a  given  program  once 
broadcast  facilities  are  in  place.  In 
effect,  a  television  network  shares  the 
substantial  fixed  costs  of  network 
television  programming  among  the 


stations  either  owned  by  the  networks 
or  affiliated  with  the  network.  Often,  a 
network  affiliate  shares  the  fixed  costs 
of  network  programming  by  giving  the 
network  broadcast  time  which  the 
network  then  sells  to  network 
advertisers.  In  some  cases,  network 
affiliates  make  cash  payments  to 
networks  in  addition  to  broadcast  time. 
The  larger  the  number  of  owned  or 
affiliated  stations  belonging  to  a  given 
television  network,  the  lower  is  the 
average  fixed  cost  of  network 
programming  that  each  affiliated  station 
must  recover  and,  all  other  things 
remaining  the  same,  the  lower  is  the 
effective  price  per  viewer  for  an 
advertiser  so  long  as  the  network  faces 
some  competition  from  other  television 
networks.  Given  the  fixed  cost  nature  of 
the  business,  larger  networks,  in  terms 
of  the  number  of  affiliated  stations  and 
viewers,  tend  to  be  more  economically 
viable  than  smedler  networks. 

21.  The  number  of  economically 
viable  television  networks  is  presently 
severely  constrained  by  the  number  of 
available  local  affiliates.  The  number  of 
available  station  affiliates  is 
constrained,  in  turn,  by  the  amount  of 
spectrum  the  Commission  has  allocated 
to  broadcast  television.  A  network  must 
have  a  sufficient  number  of  affiliated 
stations  so  that  (1)  a  large  enough 
percentage  of  national  viewership  is 
achieved  so  that  national  advertisers  can 
be  attracted,  and  (2)  average  fixed  cost 

is  reduced  to  a  point  where  the 
competitive  price  of  network  advertising 
will  produce  network  advertising 
revenues  sufficient  to  cover  the  total 
cost  of  network  operations.  Television 
networks  today  compete  in  a  national 
market  and  need,  therefore,  an  affiliated 
station  in  most  local  markets  across  the 
country.  If  stations  are  unavailable  in 
too  many  local  markets,  or  the  available 
stations  have  poor  signal  coverage,  then 
the  network  can  neither  attract 
sufficient  national  advertisers  nor  drive 
average  fixed  costs  low  enough  such 
that  competitive  rates  for  network 
advertising  will  cover  total  network 
operating  costs.  Both  the  fixed  cost 
attributes  of  network  costs  and  the 
Commission's  limited  allocation  of 
spectrum  to  broadcast  television  present 
obstacles  to  new  broadcast  networks. 

22.  National  Television  Advertising 
Market.  Within  the  national  television 
advertising  market  that  includes 
national  spot  sales  by  affiliated  and 
independent  stations,  a  strategic  group 
consisting  of  the  major  networks,  i.e., 
ABC,  NBC,  CBS,  and  Fox,  can  be 
identified.  (A  strategic  group  refers  to  a 
cluster  of  independent  firms  within  an 
industry  that  pursue  similar  business 
strategies.  For  example,  the  major 


network's  supply  programming  to  their 
affiliated  local  stations  that  is  intended 
to  attract  mass  audiences  and 
advertisers  that  want  to  reach  such 
large,  nationwide  audiences.  By 
contrast,  the  emerging  networks  target 
more  specialized,  niche  audiences 
similar  to  cable  television  networks.  The 
conceptual  basis  for  a  strategic  group  is 
developed  in  R.  E.  Caves  and  M.  E. 
Porter,  "From  Entry  Barriers  to  Mobility 
Barriers:  Conjectural  Decisions  and 
Contrived  Deterrence  to  New 
Competition,"  Quarterly  Journal  of 
Economics  91  (May  1977):  241-261. 
Also  see  Michael  E.  Porter,  Competitive 
Strategy:  Techniques  for  Analyzing 
Industries  and  Competition  (New  York: 
The  Free  Press,  1980),  Chapter  7.  For 
additional  references  on  the  application 
of  the  strategic  group  concept,  see  F.  M. 
Scherer  and  David  Ross,  Industrial 
Market  Structure  and  Economic 
Performance,  3rd  Edition,  (Boston: 
Houghton  Mifflin,  1990),  pp.  284-85. 
When  properly  applied,  the  concept  of 
a  strategic  group  ordinarily  implies  that 
only  a  relatively  few  firms  will  be 
included  within  its  boundaries  so  that 
competitive  rivalry  will  be  oligopolistic 
in  nature,  although  the  number  of  firms 
actually  populating  the  industry 
aggregated  over  all  strategic  groups  may 
be  quite  numerous.)  At  present,  the 
network  firms  comprising  this  strategic 
group  provide  the  greatest  reach  of  any 
medium  of  mass  communications.  Since 
delivering  a  mass  audience  is  becoming 
more  difficult  for  all  media,  media  that 
can  still  produce  mass  audiences 
become  more  valuable.  As  a  result, 
broadcast  networks  have  achieved 
double-digit  gains  in  revenues  in  recent 
years  despite  their  loss  of  audience 
relative  to  years  past.  The  major 
mobility  barrier  impeding  entry  into  the 
major  network  strategic  group  is  the 
availability  of  affiliated  stations. 
Notwithstanding  some  grovrth  in  the 
number  of  stations  over  the  last  decade, 
obtaining  sufficient  affiliated  stations 
remains  a  major  obstacle  to  developing 
a  new  network  that  can  achieve 
sufficient  national  reach  to  be  attractive 
to  national  advertisers. 

23.  At  present,  mobility  barriers 
protecting  the  major  network  strategic 
group  result  in  an  oligopoly  of 
established  networks  where  prices  for 
network  advertising  will  also  depend  on 
the  number  of  networks.  (Mobility 
barriers  are  barriers  to  entry  that  deter 
the  movement  of  a  firm  within  a  given 
industry'  from  shifting  fi-om  one  strategic 
group  to  another.  Differed  strategic 
groups  will  be  defended  by  different 
mobility  barriers  that  vary  in  the 
effectiveness  in  restricting  entry  into  a 
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given  strategic  group.  In  general,  firms 
protected  by  high  mobility  barriers  will 
have  greater  profit  potential  than  firms 
in  other  strategic  groups  protected  by 
low  mobility  barriers.)  In  general,  as  the 
number  of  independently-owned 
networks  in  the  strategic  group 
decreases,  the  equilibrium  price  for 
network  advertising  will  increase. 
Pricing  and  output  behavior  by  the 
major  networks  may  be  conceptualized 
as  Coumot  competition  in  quantities.  In 
other  words,  the  networks  by 
contractual  arrangement  witJi  their 
affiliated  stations  produce  capacity 
output  at  all  times,  representing  the 
profit-maximizing  quantity  of 
programming  that  affiliated  stations  are 
expected  to  "clear"  over  all  dayparts.  As 
a  result,  each  network  in  the  strategic 
group  is  expected  to  maximize  profit 
assuming  that  the  quantity  of  output 
produced  by  its  rival  networks  is  not 
affected  by  its  own  output  decisions. 

24.  Economic  Effects  of  Network 
Mergers.  So  long  as  mobility  barriers 
deter  entry  into  the  major  network 
strategic  group,  the  pricing  of  network 
advertising  will  be  sensitive  to  the 
number  of  network  competitors.  Thus, 
horizontal  mergers  between  the  major 
networks  will  increase  the  unit  price  of 
network  advertising,  all  other  things 
remaining  the  same.  (The  merger  may, 
of  course,  result  in  some  scale 
economies  as  the  post-merger  network 
increases  in  size.  The  extent  of  such 
possible  economies,  if  any,  is  not 
known.)  Although  network  advertisers 
may  be  harmed  by  such  mergers, 
viewers  of  network  television  may 
benefit  if  the  duplication  of  similar 
types  of  network  programming  is 
reduced  and  more  programming  for 
specialized  audiences  is  offered. 
Whether  the  welfare  gains  to  viewers — 
if  any — exceed  the  welfare  loss  to 
network  advertisers  is  not  known. 

25.  Given  our  analysis  of  the  potential 
effects  of  a  merger  of  networks  in  the 
major  networks  strategic  group,  the  dual 
network  rule  as  applied  to  the  four 
major  networks  should  not  be  relaxed 
until  the  mobility  barriers  defending  the 
major  network  strategic  group  are 
lowered.  An  analysis  by  Commission 
staff  suggests  that  economic 
concentration  within  the  major  network 
strategic  group  as  measured  lay  the 
Herfindahl-Hirschman  Index  (HHI) 
presently  exceeds  2600,  indicating  a 
"highly  concentrated"  market.  Any 
merger  between  or  amoog  the  four  major 
networks  would  exceed  100  points, 
suggesting  that  such  a  merger  would 
enhance  market  power  or  facilitate  its 
exercise.  As  noted  above,  the  major 
barrier  impeding  entry  into  the 
broadcast  networking  industry  is  the 


availability  of  affiliated  stations  created 
by  the  amount  of  spectrum  the 
Commission  allocated  to  broadcast 
television.  In  the  near  future,  we  expect 
that  deployment  of  digital  television 
may  lower  barriers  to  new  broadcast 
networks  by  enabling  broadcast  stations 
to  carry  multiple  program  streams.  Our 
biennial  reviews  of  the  dual  network 
rule  will  enable  us  to  periodically 
evaluate  the  impact  of  DTV  on  existing 
barriers  to  new  broadcast  networks. 

26.  While  retaining  a  prohibition  on 
mergers  between  major  broadcast 
networks,  we  believe  a  merger  between 
an  emerging  network,  such  as  WB  or 
UPN,  and  a  major  network  may  produce 
net  benefits.  Such  a  merger  may 
produce  significant  efficiencies  by 
internalizing  the  contentious  issue  of 
program  production  risk-sharing  within 
a  vertical  relationship.  For  example,  an 
emerging  network  acquired  by  a  major 
network  provides  the  major  network 
with  an  additional  "window"  for  the 
distribution  of  network  programming.  In 
effect,  this  additional  window  allows 
the  merged  network  to  broadcast  the 
same  program  in  different  time  slots  in 
the  same  market  if  both  the  major  and 
emerging  networks  have  affiliates  in  the 
same  city.  Alternatively,  if  the  emerging 
and  major  network  do  not  have  affiliates 
in  the  same  city,  then  the  merged 
network  entity  will  now  reach  more 
households  than  before  the  merger.  In 
either  case,  the  fixed  costs  of  program 
production  are  spread  over  additional 
viewers  in  different  time  slots  or 
additional  cities.  As  a  result,  the 
effective  program  cost  per  viewer  is 
reduced  in  either  case.  Similarly,  a 
network  program  that  fails,  or  is  only 
marginally  successful,  on  the  major 
network's  affiliated  station  might 
succeed,  however,  when  broadcast  to 
the  niche  audience  reached  by  the 
affiliates  of  the  emerging  network.  The 
risks  of  network  program  development 
are  clearly  attenuated  for  the  merged 
networks  as  a  consequence  of  reaching 
additional  viewers  at  different  times  or 
in  additional  cities  or  with  audience 
attributes  that  may  differ  from  the  mass 
audience  ordinarily  targetted  by  a  major 
network.  Moreover,  since  the  emerging 
networks,  such  as  WB,  UPN,  or  Pax  Net 
are  not  in  the  major  network  strategic 
group,  there  should  be  little  or  no 
adverse  effect  on  the  price  for  network 
television  advertising  as  a  result  of  such 
a  merger.  From  an  economic 
perspective,  the  emerging  networks 
strategic  group  would  include  WB, 
UPN,  Pax  Net,  Univision,  Telemundo, 
and  possibly  some  national  syndicators. 
From  a  legal  perspective,  the  1996  Act 
restricted  the  membership  of  the 


emerging  networks  strategic  group  to 
include  only  WB  and  UPN. 
Accordingly,  we  are  proposing  to 
eliminate  that  portion  of  the  dual 
network  that  would  prohibit  the  merger 
of  a  network  in  the  major  network 
strategic  group  with  the  WB  or  UPN 
networks. 

27.  While  we  believe  that  relaxing  the 
dual  network  rule  will  result  in  net 
benefits  to  both  viewers  and  advertisers 
as  shown  by  our  economic  analysis, 
such  relaxation  of  the  rule  may 
adversely  affect  our  goal  of  diversity  in 
broadcasting.  Clearly,  the  merger  of  an 
emerging  network  with  a  major  network 
results  in  the  loss  of  an  independent 
network  "voice"  and  thus  diminishes 
source  diversity.  Such  a  result  riuis 
counter  to  the  Conunission's  long- 
standing goal  to  foster  the  entry  of 
additional  broadcast  television  networks 
as  a  means  of  promoting  diversity.  So 
long  as  substitutes  for  network 
television  remained  limited,  the  entry  of 
additional  television  networks  was 
crucial  to  increasing  viewer  choices  of 
diverse  television  programming.  With 
the  growth  of  cable  television  networks, 
direct  broadcast  satellite  services,  and 
the  ongoing  deployment  of  digital 
television,  however,  encouraging  the 
entry  of  new,  over-Lhe-air  broadcast 
networks  may  have  diminished  in 
importance  relative  to  twenty  years  ago. 
In  other  words,  rivalry  between  and 
among  direct  competitors  (i.e.,  the  major 
networks),  which  still  remain  relatively 
few  in  number  even  after  twentv  years, 
has  been  augmented  bv  the  growth  of  « 
partial  substitutes,  such  as  cable 
television  and  direct  broadcast 
television,  supplied  bv  firms  outside  the 
major  networks  strategic  group  This 
growth  m  partial  substitutes  dilutes  to 
some  degree  the  market  power  of  major 
networks  relative  to  their  market  power 
in  the  absence  of  such  substitutes. 
Moreover,  our  local  broadcast 
ownership  rules  will  continue  to  ensure 
outlet  diversity  in  local  broadcasting 
markets.  In  short,  circumstances  may 
have  so  changed  in  broadcast  markets 
that  our  diversity  goals  may  no  longer 
preclude  the  realization  of  the  beneficial 
effects  resulting  from  the  relaxation  of 
the  dual  network  rule  proposed  in  this 
NPRM.  We  seek  comment  on  the 
possible  effects  of  relaxing  the  dual 
network  rule  on  our  diversity  goals  and 
our  tentative  conclusion  that  such 
effects  are  outweighed  by  the  benefits 
identified  in  our  economic  analysis. 

28,  We  invite  comment  on  any  or  all 
aspects  of  our  economic  analysis  of  the 
possible  effects  of  relaxing  the  dual 
network  rule  to  permit  the  merger  of  an 
emerging  network  with  a  major  network. 
In  particular,  we  seek  comment  on  (1) 
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our  analysis  of  the  difficulties  of 
negotiating  long  term  contracts  between 
a  program  supplier  and  a  television 
network;  (2)  the  likely  benefits  of 
vertical  integration  between  program 
producers  and  networks  for  network 
advertisers  and  viewers;  (3)  our 
application  of  the  concept  of  a  major 
network  strategic  group;  (4)  the  likely 
effects  on  the  price  of  network 
advertising  resulting  from  (a)  a  merger 
of  incumbent  networks  within  the  major 
network  strategic  group  and  (b)  a  merger 
of  a  major  network  and  an  emerging 
network;  and  (5)  the  effects  of  the 
merger  of  an  incumbent  network  and  an 
emerging  network  on  a  viewer's  choice 
of  programming  options  (mass  audience 
vs.  niche  audience  programming)  and 
the  likely  quality  of  such  program 
options.  Comments  supplying  empirical 
evidence  that  is  consistent  or 
inconsistent  with  our  economic  analysis 
will  be  especially  useful.  Theoretical 
analysis  that  further  refines  oiu- 
economic  analysis  or  identifies  critical 
weaknesses  will  also  be  useful. 

29.  We  also  seek  comment  on  possible 
merger  conditions  that  might  help 
safeguard  our  broadcast  diversity  goals 
while  partially  relaxing  the  dual 
network  rule  to  achieve  the  potential  net 
benefits  identified  in  our  economic 
analysis.  Are  there  conditions  that  could 
maintain  separation  between  the 
programming  decisions  of  the  two 
networks  while  still  allowing  them  to 
achieve  the  efficiencies  described  in  our 
economic  analysis? 

IV.  Administrative  Matters 

30.  Comments  and  Reply  Comments. 
Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  September  1 , 
2000  and  reply  comments  on  or  October 
2,  2000.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1.  1998). 

31.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  httpJ/ww'w. fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Ser\-ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  via  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov.  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 


address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

32.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
TW-A325,  Washington,  DC  20554. 

33.  Parties  who  choose  to  file  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
addressed  to:  Wanda  Hardy,  Paralegal 
Specialist,  Mass  Media  Bureau,  Poliqy 
and  Rules  Division,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  2-C221, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  (MM  Docket  No. 
00-108),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  part>''s 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  sent  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  445  Twelfth  Street,  SW.,  CY-B402, 
Washington,  DC  20554. 

34.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270,  (202)  418-2555 
TTY,  or  bcline@fcc.gov.  Comments  and 
reply  comments  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Foroe  web  site: 
www.fcc.gov/dtf.  Comments  and  reply 
comments  are  available  electronically  in 
ASCII  text.  Word  97,  and  Adobe 
Acrobat. 

35.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  mav  contact  Martha  Contee  at 
(202)  4810A)260,  TTY  (202)  418-2555, 
or  mcontee@fcc.gov. 


36.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding,  subject  to  the 
"permit-but-disclose"  requirements 
under  47  CFR  1.1206(b),  as  revised.  Ex 
parte  presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  or  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additioned  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  47  CFR  1.1206(b). 

37.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibihty  Act,  see  5  U.S.C.  603,  the 
Commission  has  prepared  an  IRFA  of 
the  possible  economic  impact  on  small 
entities  of  the  proposals  contained  in 
this  NPRM.  Written  public  comments 
are  requested  on  the  IFRA.  In  order  to 
fulfill  the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  niunber  of 
questions  in  our  IRFA  regarding  the 
prevalence  of  small  businesses  in  the 
television  broadcasting  industry. 
Comments  on  the  IRFA  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  NPRM, 
and  must  have  a  distinct  heading 
designating  them  as  a  response  to  the 
IRFA.  The  Reference  Information 
Center,  Consumer  Information  Bureau, 
will  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

38.  As  required  bv  the  Regulatory 
Flexibility  Act  ("RFA")  (5  U.S.C.  601  et 
seq.),  the  Commission  has  prepared  this 
present  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  above.  The  Commission 
will  send  a  copy  of  the  NPRM,  including 
this  IRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  See  5  U.S.C.  603(a).  In 
addition,  the  NPRM  and  the  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 
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A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

39.  Section  202(h)  of  the  Telecom  Act 
requires  the  Commission  to  review  its 
broadcast  ownership  rules  every  two 
years,  beginning  in  1998.  and  to 
"determine  whether  any  of  such  rules 
are  necessary  in  the  public  interest  as 
the  result  of  competition."  It  instructs 
the  Commission  to  repeal  or  modify  any 
regulation  it  determines  to  be  no  longer 
in  the  public  interest.  In  its  first 
Biennial  Report,  issued  as  a  result  of 
Section  202(h)  of  the  Telecom  Act,  the 
Commission  determined  that  the  dual 
network  rule,  as  it  currently  exists, 
appeared  to  no  longer  be  in  the  public 
interest.  Accordingly,  in  compliance 
with  the  provisions  of  Section  202(h)  of 
the  Telecom  Act,  the  Commission  is 
commencing  this  proceeding  in  order  to 
modify  §  73.658(g). 

B.  Legal  Basis 

40.  This  NPRM  is  adopted  pursuant  to 
sections  1,  2(a),  4(i),  303,  307,  309,  310, 
of  the  Communications  Act,  47  U.S.C. 
151,  152(a).  154(i),  303,  307,  309,  310, 
and  Section  202(h)  of  the 
Telecommunications  Act  of  1996. 

C.  Description  and  Estimate  of  the 
Niunber  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

41.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
business  concern"  imder  section  3  of 
the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

42.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.  A  "small  organization"  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 


"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
81,600  (91  percent)  are  small  entities. 

43.  Small  TV  Broadcast  Stations.  The 
SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  According  to 
Commission  staff  review  of  the  BIA 
Publications,  Inc.,  Master  Access 
Television  Analyzer  Database,  fewer 
than  800  commercial  TV  broadcast 
stations  (65%)  subject  to  our  proposal 
have  revenues  of  less  than  $10.5  million 
dollars.  We  note,  however,  that  under 
SBA's  definition,  revenues  of  affiliates 
that  are  not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Therefore,  our 
estimate  may  overstate  the  number  of 
small  entities  since  the  revenue  figiue 
on  which  it  is  based  does  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  It  would  appear 
that  there  would  be  no  more  than  800 
entities  affected. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

44.  Currently,  §  73.3613  of  the 
Commission's  rules  requires  TV 
broadcast  licensees  to  file  network 
affiliation  contracts.  The  NPRM 
proposes  no  change  to  that  requirement 
or  any  new  recordkeeping  or  other 
compliance  requirements. 

E.  Significant  Alternatives  Considered 
Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

45.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 


46.  As  indicated  above,  the  NPRM 
proposes  to  allow  licensees  to  affiliate 
with  a  network  entity  that  maintains 
two  or  more  networks  unless  such 
multiple  networks  consist  of  more  than 
one  of  the  "big  four"  networks  (NBC, 
ABC,  CBS  and  Fox).  This  would 
eliminate  the  bar  on  affiliation  with  an 
entity  that  maintains  one  of  the  "big 
four"  networks  and  the  UPN  and/or  WB 
networks.  All  significant  alternatives, 
i.e.,  retention  of  the  existing  rule, 
modification  of  the  existing  rule,  and 
elimination  of  the  dual  network  rule 
altogether,  were  recently  considered  in 
the  Commission's  1998  biennial  review 
of  its  broadcast  ownership  rules  (MM 
Docket  No.  98-35).  In  that  proceeding 
the  Commission  tentatively  determined 
that  elimination  of  the  subject  provision 
would  be  in  the  public  interest.  The 
Commission  considered  the  results  of 
this  top-to-bottom  review  of  the  subject 
rule  in  its  consideration  of  alternatives 
to  the  course  proposed  herein  in  the 
instant  proceeding.  The  proposed  action 
will  provide  television  licensees, 
including  those  considered  to  be  "small 
businesses."  to  have  increased 
flexibility  with  regard  to  the  broadcast 
networks  with  which  they  may  affiliate. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

47.  None. 

48.  Initial  Paperwork  Reduction  Act 
Analysis.  This  NPRM  proposes  no  new 
information  collection  requirements. 

49.  Additional  Information.  For 
additional  information  on  this 
proceeding,  please  contact  Roger 
Holberg,  Policy  and  Rules  Division, 
Mass  Media  Bureau,  (202)  418-2130,  or 
Dan  Bring  (202)  418-2164,  (202)  418- 
1169  TTY. 

V.  Ordering  Clauses 

50.  Accordingly,  piusuant  to  the 
authority  contained  in  sections  1,  2(a), 
4(i),  303,  307,  309,  and  310  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  151,  152(a),  154(i),  303,  307,  309, 
and  310,  and  Section  202(h)  of  the 
Telecommunications  Act  of  1996.  this 
Notice  of 

51.  Proposed  Rulemaking  is  adopted. 

52.  The  Commission's  Consumer 
Information  Biueau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM.  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  television  broadcasting. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-16820  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATiONS 
COMMISSION 

47  CFR  Pan  73 

[DA  00- •'394    MM  Docket  No.  00-55;  RM- 
9836- 

Radio  Broadcasting  Services.  Falconer 
and  Fredonia,  NY 

AGENCY:  Federal  Communications 

ommission. 
ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  The  Commission,  at  the 
request  of  North  Country  Broadcasting, 
Inc.,  licensee  of  Station  WCQA, 
Fredonia,  NY,  dismisses  its  petition  to 
reallot  Channel  243A  from  Fredonia  to 
Falconer,  NY,  and  modify  Station 
WCQA's  license  accordingly.  See  65  FR 
17618,  April  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  00-55, 
adopted  June  14,  2000,  and  released 
June  23,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc,  00-16868  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Pan  74 
[MM  DocKet  No   0(3 


CvCC  00-203] 


Broadcast  Services   Radio  Stations 
Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
eliminate  the  Commission  rule  that 
prohibits  an  entity  from  controlling 
more  than  one  experimental  broadcast 
station  license  absent  a  showing  of 
need.  As  a  result  of  the  preliminary 
determination  in  the  Commission's 
biennial  review  proceeding  that  this 
rule  is  no  longer  necessary  in  the  public 
interest  as  a  result  of  competition,  this 
document  proposes  to  eliminate  the 
subject  provision. 

DATES:  Comments  are  due  by  September 
1 ,  2000  ,  and  reply  comments  are  due 
by  October  2,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W.. 
Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2134. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM)  in  MM 
Docket  No.  00-105,  FCC  00-203, 
adopted  June  5,  2000,  and  released  June 
20,  2000.  The  complete  text  of  this 
NPRM  is  available  for  inspection  and 
copying  diuring  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  S.W., 
Washington,  D.C.  and  may  also  be 
pvuchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202)857-3800,  445  12th  Street, 
S.W.,  Room  CY-B402,  Washington,  D.C. 
The  NPRM  is  also  available  on  the 
Internet  at  the  Commission's  website: 
h  tip :/ lwww.fcc.gov. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  By  this  NPRM\he  Commission 
proposes  to  eliminate  the  multiple 
ownership  rule  for  experimental 
broadcast  stations  which  now  provides 
that  no  entity  may  control  more  than 
one  experimental  license  absent  a 
showing  of  need  (47  CFR  74.134).  We 
seek  comment  on  whether  this  rule 
remains  necessary  to  achieve  goals  of 
competition  and  diversity  in  the 
broadcast  market.  The  Commission 
stated  in  the  Biennial  Review  Notice  of 
Inquiry  (Notice  of  Inquiry,  In  the  Matter 
of  1998  Biennial  Regulatory  Review, 
Review  of  the  Commission's  Broadcast 
Ownership  Rules  and  Other  Rules 
Adopted  Pursuant  to  Section  202  of  the 
Telecommunications  Act  of  1996,  13 
F.C.C.R.  11276,  11293-94  (1998)  [NOI)) 
a  tentative  belief  that  this  rule  has  a 
negligible  impact  on  these  goals  and 
sought  comment  on  whether  this  rule 
remains  necessary  in  the  public  interest. 
Accordingly,  this  NPRM  seeks  comment 
on  the  repeal  of  §  74.134.  Commenters 


advocating  les^  uuiu  me  uuui^m  repeal 
of  the  rule  are  encouraged  to  propose 
alternatives  to  the  current  restriction. 

I.  Background 

2.  The  multiple  ownership  rule  for 
experimental  broadcast  stations  was 
adopted  in  1946  and  generally  limited 
ownership  to  one  station.  In  1963  this 
rule  was  redesignated  as  part  74 
(74.134)  with  no  changes.  In  1984  the 
Commission  combined  parts  74  A 
(Experimental  TV),  74  B  (Experimental 
Facility)  and  74  C  (Developmental 
Broadcast  Stations)  into  the  present 
subpart  74  A  (Experimental  Broadcast 
Stations)  without  changing  the 
ownership  limit. 

3.  By  Section  202(h)  of  the 
Telecommunications  Act  of  1996 
(Public  Law  104-104,  110  Stat.  56 
(1996)),  Congress  directed  the 
Commission  to  review  its  broadcast 
ov«iership  rules  as  part  of  the  biennial 
ovkmership  review.  "That  section  requires 
the  Commission  to  review  its  broadcast 
ovvmership  rules  biennially  and  to 
determine  whether  any  of  these  rules 
are  necessary  in  the  public  interest  as 
the  result  of  competition.  Furthermore, 
it  requfres  the  Commission  to  "repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  in  the  public  interest." 

4.  Subpart  A  of  part  74  of  the 
Commission's  Rules  ^  sets  forth  the  rules 
for  licensing  "experimental  broadcast 
stations,"  which  are  defined  as  stations 
"licensed  for  experimental  or 
developmental  transmission  of  radio 
telephony,  television,  facsimile,  or  other 
types  of  telecommunication  services 
intended  for  reception  and  use  by  the 
general  public."  Experimental  broadcast 
facilities  are  used  to  carry  on  "research 
and  experimentation  for  the 
development  and  advancement  of  new 
broadcast  technology,  equipment, 
systems  or  services  which  are  more 
extensive  or  require  other  modes  of 
transmission  than  can  be  accomplished 
by  using  a  licensed  broadcast  station 
under  an  experimental  authorization." 
The  rules  governing  experimental 
broadcast  stations  encourage  irmovation 
while  protecting  existing  services  from 
interference.  Licensees  are  subject  to 
operating  and  reporting  requirements 
and  are  prohibited  from  using  the 
experimental  broadcast  facility  in  a 
commercial  maimer. 

5.  Currently.  §  74.134  states  that  "(nlo 
persons  (including  all  persons  under 
common  control)  shall  control,  direcUy 
or  indirectly,  two  or  more  experimental 
broadcast  stations  unless  a  showing  is 
made  that  the  program  of  research 
requires  a  licensing  of  two  or  more 
separate  stations."  This  A/PflM proposes 
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the  repeal  of  this  limitation  on 
ownership. 

II.  Discussion 

6.  It  appears  that  §  74.134  was 
intended  to  limit  experimental  licensees 
to  the  minimum  spectrum  use  necessary 
and  to  prevent  them  from  aggregating  a 
sufficient  number  of  stations  under  the 
guise  of  experimentation  to  enable  them 
to  operate  a  commercial  service  on  these 
stations.  We  believe,  however,  that  other 
rules  and  requirements  will  adequately 
assure  these  ends  and  that  the 
ownership  limitation  may,  therefore,  no 
longer  be  necessary.  Because  licensees 
are  prohibited  from  commercial  use  of 
experimental  broadcast  stations,  such  a 
licensee  may  not  charge,  directly  or 
indirectly,  for  the  production  or 
transmission  of  any  programming  or 
information  used  for  experimental 
broadcast  purposes.  Nor  may  it  transmit 
program  material  unless  it  is  necessary 
to  the  experiments  being  conducted, 
and  no  regular  program  service  may  be 
broadcast  unless  specifically  authorized. 
Thus,  repeal  of  the  multiple  ownership 
rule  would  not  appear  to  affect  the 
Commission's  ability  to  ensure  that 
experimental  stations  are  used  solely  for 
bona  fide  experimental  purposes. 
Furthermore,  because  a  license  for  an 
experimental  broadcast  station  does  not 
grant  the  exclusive  use  of  a  frequency, 
no  licensee  is  able  to  control  multiple 
frequencies.  The  Commission  believes 
that  these  other  sections  of  our 
experimental  broadcast  station  rules 
provide  sufficient  protection  to  prevent 
entities  from  operating  on  a  commercial 
basis  while  functioning  under  the  guise 
of  an  experimental  authorization.  Since 
experimental  broadcast  facilities  do  not 
exert  influence  on  the  competitive 
market  we  believe  ownership  limits  are 
unduly  restrictive.  Allowing  a  party  to 
have  more  than  one  experimental 
broadcast  station  license,  however,  may 
permit  efficiencies  to  be  realized  in  the 
operation  of  such  stations,  permitting 
resources  to  be  devoted  to  research  more 
efficiently.  This  will  promote  the 
Commission's  statutory  charge  to 
"[sltudy  new  uses  for  radio,  provide  for 
experimental  uses  of  frequencies,  and 
generally  encourage  the  larger  and  more 
effective  use  of  radio  in  the  public 
interest." 

7.  In  the  only  comment  filed  in 
response  to  oiu  NOI  with  regard  to  the 
instant  rule,  the  National  Association  of 
Broadcasters  (NAB)  recommended 
repeal  of  this  rule.  It  contended  that 
broadcast  auxiliary  facilities  are  facing 
regiUatory  change  and  dislocation  and, 
accordingly,  there  is  now  an  even 
greater  need  for  responsible  use  of 
experimental  stations  to  develop 


solutions  to  these  problems.  NAB 
supported  elimination  of  what  it 
characterized  as  an  "arbitrary 
restriction,"  and  urged  the  Commission 
to  ensure  that  such  stations  do  not 
endanger  the  interference-free  service 
provided  by  broadcasters.  We 
tentatively  agree  with  the  NAB's 
assessment  of  §  74.134. 

8.  Accordingly,  we  tentatively 
conclude  that  elimination  of  §  74.134 
will  have  no  adverse  impact  on  our 
diversity  and  competition  goals.  We  also 
tentatively  conclude  that  the  protections 
afforded  by  our  operations,  non- 
interference, and  reporting  rules  are 
sufficient  to  assure  such  stations  are 
used  for  the  purposes  for  which  they  are 
intended  and  use  no  more  spectrum 
than  needed.  Accordingly,  we  believe 
that  the  multiple  ownership  rule 
governing  experimental  broadcast 
stations  is  no  longer  necessary  in  the 
public  interest  and  propose  its  repeal. 
We  invite  comment  on  this  matter. 

m.  Administrative  Matters 

11.  Comments  and  Reply  Comments. 
Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  September  1 , 
2000,  and  reply  comments  on  or  before 
October  2,  2000.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 

12.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  via  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

13.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
TW-A325,  Washington,  DC  20554. 

14.  Parties  who  cnoose  to  file  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
addressed  to:  Wanda  Hardy,  Paralegal 


Specialist,  Mass  Media  Bureau,  Policy 
and  Rules  Division,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW.,  2-C221, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  (MM  Docket  No. 
00-105),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  445  Twelfth  Street,  SW.,  CY-B402, 
Washington,  DC  20554. 

15.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center.  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270,  (202)  418-2555 
TTY,  or  bcline@fcc.gov.  Comments  and 
reply  comments  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  web  site: 
www.fcc.gov/dtf.  Comments  and  reply 
comments  are  available  electronicaJlv  in 
ASCn  text,  Word  97,  and  Adobe 
Acrobat. 

16.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Martha  Contee  at 
(202)  4810-0260,  TTY  (202)  418-2555, 
or  mcontee@fcc.gov. 

17.  Ex  Parte  Rules.  This  proceeding 
wiU  be  treated  as  a  "permit-but- 
disclose"  proceeding,  subject  to  the 
"permit-but-disclose"  requirements 
under  §  1.1206(b)  of  the  rules.  47  CFR 
1.1206(b),  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
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the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  or  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §  1.1206(b). 

18.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  603,  the 
Commission  has  prepeu-ed  an  IRFA  of 
the  possible  economic  impact  on  small 
entities  of  the  proposals  contained  in 
this  NPRM.  Written  public  comments 
are  requested  on  the  IRFA.  In  order  to 
fulfill  the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  number  of 
questions  in  our  IRFA  regarding  the 
prevalence  of  small  businesses  in  the 
television  broadcasting  industry. 
Comments  on  the  IRFA  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  NPRM, 
and  must  have  a  distinct  heading 
designating  them  as  a  response  to  the 
IRFA.  The  Reference  Information 
Center,  Consumer  Information  Bureau, 
will  send  a  copy  of  this  Notice, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

19.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  the 
Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
paragraph  11.  The  Commission  will 
send  a  copy  of  the  Notice,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
See  5  U.S.C.  603(a).  hi  addition,  the 
NPRM  and  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register.  See  id. 

A.  Need  for.  and  Objectives  of,  the 
Proposed  Rules 

20.  Section  202(h)  of  the  Telecom  Act 
requires  the  Commission  to  review  its 
broadcast  ownership  rules  every  two 
years,  beginning  in  1998,  and  to 
"determine  whether  any  of  such  rules 
are  necessary  in  the  pubUc  interest  as 
the  result  of  competition."  It  instructs 
the  Commission  to  repeal  or  modify  any 
regulation  it  determines  to  be  no  longer 
in  the  public  interest.  In  its  first 
Biennial  Report,  issued  as  a  residt  of 


Section  202(h)  of  the  Telecom  Act,  the 
Commission  tentatively  determined  that 
the  experimental  broadcast  multiple 
ownership  rule  appeared  to  no  longer  be 
in  the  public  interest.  Accordingly,  in 
compliance  with  the  provisions  of 
Section  202(h)  of  the  Telecom  Act,  the 
Commission  is  commencing  this 
proceeding  in  order  to  repeal  or  to 
examine  the  need  to  retain  §  74.134  of 
its  rules. 

B.  Legal  Basis 

2 1 .  This  NPRM  is  adopted  pursuant  to 
sections  1,  2(a),  4(i),  303,  307,  309,  310, 
of  the  Communications  Act,  47  U.S.C. 
151,  152(a),  154(i),  303,  307,  309,  310, 
and  Section  202(h)  of  the 
Telecommunications  Act  of  1996. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

22.  The  RFA  directs  agencies  .to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

23.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.  A  "small  organization"  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"govenunents  of  cities,  counties,  towns, 
towmships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
emd  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
81,600  (91  percent)  are  small  entities. 


24.  The  Small  Business 
Administration  defines  a  radio 
broadcasting  station  that  has  $5  million 
or  less  in  annual  receipts  as  a  small 
business.  A  radio  broadcasting  station  is 
an  establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.  Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.  The  1992  Census 
indicates  that  96  percent  (5,861  of 
6,127)  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.  Official  Commission 
records  indicate  that  11.334  individual 
radio  stations  were  operating  in  1992. 
As  of  September  30,  1999,  Commission 
records  indicate  that  12,615  radio 
stations  (both  commercial  and 
noncommercial)  were  operating  of 
which  2,066  were  noncommercial 
educational  FM  radio  stations.  Applying 
the  1992  percentage  of  station 
establishments  producing  less  than  $5 
million  in  revenue  [i.e.,  96  percent)  to 
the  number  of  radio  stations  in 
operation,  (i.e.,  12,615)  indicates  that 
12,109  of  these  radio  stations  would  be 
considered  "small  businesses"  or  "small 
organizations." 

25.  The  SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  There  are 
currently  1,243  commercial  television 
stations  and  373  non-commercial 
educational  television  stations  on  the 
air.  According  to  Commission  staff 
review  of  the  BIA  Publications.  Inc., 
Master  Access  Television  Analyzer 
Database,  fewer  than  800  commercial 
TV  broadcast  stations  (65%)  have 
revenues  of  less  than  $10.5  million 
dollars.  We  note,  however,  that  under 
SBA's  definition,  revenues  of  affiliates 
that  are  not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Our  estimate  may  thus 
overstate  the  number  of  small  entities 
since  the  revenue  figure  on  which  it  is 
based  does  not  include  or  aggregate 
revenues  from  non-television  affiliated 
companies.  Accordingly,  it  appears  that 
the  proposed  revisions  would  affect  no 
more  than  800  television  stations  that 
might  be  considered  "small  businesses" 
or  "small  organizations." 

26.  The  NPRM  proposes  to  eliminate 
the  bar  on  the  ability  of  licensees  to 
hold  licenses  for  more  than  one 
experimental  broadcast  station.  We  seek 
comment  and  data  regarding  the  number 
of  small  entities  that  may  be  affected  by 
the  proposed  elimination  of  our 
experimental  broadcast  station  multiple 
ownership. 
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D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

27.  There  currently  are  no 
recordkeeping  or  other  compliance 
requirements  associated  with  the  subject 
rule.  The  NPRM  proposes  no  new 
recordkeeping  or  other. compliance 
requirements. 

E.  Steps  Taken  to  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

28.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

29.  As  indicated  above,  the  !^RM 
proposes  to  eliminate  the  subject  rule 
and  to  allow  licensees  to  have  more 
than  a  single  experimental  broadcast 
license  irrespective  of  their  reason  for 
seeking  such  multiple  licenses. 
Significant  alternatives  were  recently 
considered  in  the  Commission's  1998 
bieimial  review  of  its  broadcast 
ownership  rules  (MM  Docket  No.  98- 
35).  Those  alternatives  were:  (1) 
Retention  of  the  current  rule;  (2) 
modification  of  the  current  rule;  (3) 
elimination  of  the  current  rule.  In  that 
proceeding  the  Commission  determined 
that  elimination  of  the  subject  provision 
would  be  in  the  public  interest.  The 
Commission  considered  the  results  of 
this  top-to-bottom  review  of  the  subject 
nde  in  its  consideration  of  alternatives 
to  the  course  proposed  herein  in  the 
instant  proceeding.  Under  the  proposal 
in  this  NPRM,  small  entities  will  be  able 
to  obtain  multiple  experimental 
broadcast  station  licenses,  as  will  all 
broadcast  licensees. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

30.  None. 

31.  Initial  Paperwork  Reduction  Act 
Analysis.  This  NPRM  may  contain  either 
proposed  or  modified  information 
collections.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  to  take  this 
opportunity  to  comment  on  the 


information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1996. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on  the 
NPRM.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (c)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Room  C-1804,  Washington,  DC  20554, 
or  via  the  Internet  to  jboley@fcc.gov  and 
to  Edward  C.  Springer,  OMB  Desk 
Officer,  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

32.  Additional  Information.  For 
additional  information  on  this 
proceeding,  please  contact  Roger 
Holberg,  Policy  and  Rules  Division, 
Mass  Media  Biueau,  (202)  418-2134, 
(202)  418-1169  TTY. 

IV.  Ordering  Clauses 

33.  Accordingly,  pvusuant  to  the 
authority  contained  in  sections  1,  2(a), 
4(i),  303,  307,  309,  and  310  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  151,  152(a),  154(i),  303,  307,  309, 
and  310,  and  Section  202(h)  of  the 
Telecommunications  Act  of  1996,  this 
NPRM  is  adopted. 

34.  The  Conunission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM,  including  the  Initial 
Regidatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  47  CFR  Part  74 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-16821  Filed  7-3-00;  8:45  am) 

BtLUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF92;  RIN  1018-AF95 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Periods  on  Proposed  Critical  Habitat 
for  the  Spectacled  Eider  and  Steller  s 
Eider 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  that  we  are  extending  the 
comment  periods  on  the  proposed  ndes 
designating  critical  habitat  for  the 
spectacled  eider  (Somateria  fischeri] 
and  the  Alaska-breeding  population  of 
the  Steller's  eider  {Polysticta  stelleri). 
We  are  extending  these  comment 
periods  to  allow  the  public  the 
opportunity  to  comment  simultaneously 
on  the  proposed  rules  and  the 
associated  economic  analyses,  which  we 
anticipate  will  be  available  for  public 
review  in  August  2000.  All  interested 
parties  are  invited  to  submit  comments 
on  these  proposed  rules. 
DATES:  The  comment  periods  for  the 
proposed  rules  concerning  spectacled 
eiders  and  Steller's  eiders,  which 
previously  closed  on  Jime  30,  2000,  now 
close  on  August  31.  2000. 
ADDRESSES:  Submit  written  data  or 
comments  on  the  spectacled  eider  to  the 
Field  Supervisor,  Ecological  Services 
Field  Office,  Anchorage,  U.S.  Fish  and 
Wildlife  Service,  605  W.  4th  Ave.  Rm 
G-62,  Anchorage,  AK  99501;  fax:  907/ 
271-2786.  Submit  written  data  or 
comments  on  the  Steller's  eider  to  Ted 
Swem,  Northern  Alaska  Ecological 
Services,  101  12th  Ave.,  Rm  110, 
Fairbanks,  AK  99701, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  proposed  rule  concerning  spectacled 
eiders,  contact  Ann  G.  Rappoport,  Field 
Supervisor,  Ecological  Services  Field 
Office,  Anchorage  (see  ADDRESSES 
above),  phone:  907/271-2787  or  toll-free 
800/272-4174;  fax:  907/271-2786.  For 
the  proposed  rule  concerning  Steller's 
eiders,  contact  Ted  Swem,  Endangered 
Species  Branch,  at  Northern  Alaska 
Ecological  Services  (see  ADDRESSES 
above),  phone:  907/456-0441;  fax:  907/ 
456-0208 
SUPPLEMENTARY  INFORMATION: 

Background 

The  spectacled  eider  is  a  large 
seaduck  found  in  marine  waters  and 
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coastal  areas  from  the  Nushagak 
Peninsula  of  southwestern  Alaska  north 
to  Barrow  and  east  nearly  to  the 
Canadian  Border.  The  species  is 
threatened  by  habitat  degradation,  lead 
poisoning,  increased  predation  rates, 
and  hunting  and  other  human 
disturbance.  The  Steller's  eider  is  a 
seaduck  found  in  coastal  and  marine 
waters  from  the  eastern  Aleutian  Islands 
around  the  western  and  northern  coasts 
of  Alaska  to  the  Canada  border.  The 
Alaska-breeding  population  of  this 
species  is  thought  to  have  decreased 
significantly,  but  the  causes  of  the 
suspected  decline  are  unknown.  On 
February  8.  2000,  the  Service  published 
a  proposed  rule  (65  FR  6114)  to 
designate  critical  habitat  for  the 
spectacled  eider,  and  on  March  13. 
2000.  the  Service  published  a  proposed 
rule  (65  FR  13262)  to  designate  critical 
habitat  for  the  Alaska-breeding 
population  of  the  Steller's  eider. 

The  comment  period  for  the  proposed 
rule  designating  critical  habitat  for 
spectacled  eiders  originally  closed  on 
May  8.  2000.  The  comment  period  for 
the  proposed  rule  designating  critical 
habitat  for  Steller's  eiders  originally 
closed  on  May  12,  2000.  We 
subsequently  extended  the  comment 
periods  for  both  species  to  June  30, 
2000,  in  response  to  concerns  expressed 
by  several  parties  that  the  original 
comment  periods  did  not  allow 
adequate  time  for  review  and  comment 
by  affected  individuals  and 
communities.  Additionally,  we 
anticipated  that  the  comment  periods 
for  the  economic  analyses  associated 
with  the  proposed  critical  habitat 
designations  would  be  open  during  June 
2000,  and  we  wished  to  solicit 
comments  on  the  proposed  rules  and 
their  respective  economic  analyses 
simvdtaneously.  The  development  of  the 
economic  analyses  for  the  proposed 
critical  habitat  designations  was 
unexpectedly  delayed,  and  we  now 
anticipate  that  the  economic  analyses 
will  be  available  for  public  review  and 
comment  during  August  2000. 
Accordingly,  to  ensure  simultaneous 
comment  on  proposed  critical  habitat 
and  the  associated  economic  analyses, 
the  Service  is  extending  the  comment 
periods  for  both  proposed  rules  until 
August  31.  2000.  Written  comments 
may  be  submitted  to  the  appropriate 
Service  office  as  specified  in  the 
ADDRESSES  section. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  horn's. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 


honor  to  the  extent  allowable  by  law.  In 
certain  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  yoiu- 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  deadline  for  requesting  public 
hearings  on  the  proposed  rule  regarding 
critical  habitat  for  the  spectacled  eider 
was  March  24,  2000.  The  deadline  for 
requesting  public  hearings  for  the 
proposed  rule  regarding  critical  habitat 
for  Steller's  eider  was  April  27.  2000. 
We  have  not  extended  these  deadlines. 
In  order  to  be  considered  valid,  requests 
for  public  hearings  must  have  been 
submitted  in  writing  and  received  at  the 
appropriate  office  by  the  relevant 
deadline. 

Author:  The  primary  author  of  this 
notice  is  Susan  Detwiler,  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  1011  E.  Tudor  Rd.. 
Anchorage.  AK  99503. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531e(seq.). 

Dated:  June  27,  2000. 
Gary  Edwards, 

Acting  Regional  Director,  Region  7,  Fish  and 

Wildlife  Service. 

|FR  Doc.  00-16923  Filed  7-3-00:  8:45  am] 

BILUNG  CODE  4310-S5-U 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  17 
RIN  1018-AG17 

Endangered  and  Threatened  Wildiite 
and  Plants:  Proposed  Determination  ot 
Critical  Habitat  for  the  Peninsular 
Bighorn  Sheep 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Peninsular  bighorn  sheep  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  critical 
habitat  boundary  encompasses 


approximately  354,343  hectares  (ha) 
(875,613  acres  (ac))  of  Peninsular 
bighorn  sheep  habitat  in  Riverside.  San 
Diego,  and  Imperial  Coimties, 
California. 

Critical  habitat  identifies  specific 
areas  that  have  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  The 
primary  elements  for  the  bighorn  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  feeding,  sheltering, 
reproduction,  dispersal,  and  genetic 
exchange. 

If  this  proposed  rule  is  made  final, 
section  7  of  the  Act  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  Conunents  from  all  interested 
parties  must  be  received  by  August  31, 
2000.  A  public  hearing  is  scheduled  to 
be  held  on  July  20.  2000.  in  Palm 
Springs.  Riverside  County.  California 
(see  ADDRESSES  section  below  for 
details). 

ADDRESSES: 

Comments:  You  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  one  of  several  methods. 

1.  You  may  mail  uritten  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildhfe  Service.  2730  Loker 
Avenue  West.  Carlsbad.  California 
92008. 

2.  You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  West, 
Carlsbad.  California  92008. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
FWlPBSH@fws.gov.  Please  submit 
comments  in  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  [RIN 
number]"  and  your  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Carlsbad  Fish  and  Wildlife 
Office  at  phone  number  760-431-9440. 
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Public  Hearings 

We  have  scheduled  two  public 
hearings  for  Thursday,  July  20.  2000, 
from  1  p.m.  until  3  p.m.  and  from  6  p.m. 
until  8  p.m.  at  the  Wyndham  Palm 
Springs  Hotel,  888  E.  Tahquitz  Canyon 
Way,  Palm  Springs,  California. 

Document  Availability 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  diu-ing  normal  business 
hours  at  the  Carlsbad  Fish  and  Wildlife 
Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Berg,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  at  the  above  address 
(telephone:  760/431-9440;  facsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  bighorn  sheep  [Ovis  canadensis) 
is  a  large  mammal  (family  Bovidae) 
originally  described  by  Shaw  in  1804 
(Wilson  and  Reeder  1993).  Wild  sheep 
became  established  in  North  America 
after  crossing  the  Bering  land  bridge 
from  Eurasia  during  the  late  Pleistocene 
(Geist  1971),  and  their  range  has  since 
spread  to  include  desert  habitats  as  far 
south  as  northern  Mexico  (Manville 
1980).  In  North  America,  two  species  of 
wild  sheep  currently  are  recognized:  the 
thinhom  sheep  [Ovis  dalli]  and  the 
bighorn  sheep  [Ovis  canadensis). 

Peninsular  bighorn  sheep  were  once 
divided  into  seven  recognized 
subspecies  based  on  differences  in  skull 
measurements  (Cowan  1940,  Buechner 
1960,  Shackleton  1985).  These 
subspecies  included  Audubon  bighorn 
sheep  (Ovjs  canadensis  auduboni). 
Peninsular  bighorn  sheep  (Ovis 
canadensis  cremnobates),  Nelson 
bighorn  sheep  (Ovis  canadensis 
nelsoni),  Mexican  bighorn  sheep  [Ovis 
canadensis  mexicana),  Weems  bighorn 
sheep  [Ovis  canadensis  weemsi), 
California  bighorn  sheep  [Ovis 
canadensis  calif orniana),  and  Rocky 
Mountain  bighorn  sheep  [Ovis 
canadensis  canadensis).  Audubon 
bighorn  sheep  are  now  extinct.  As 
described  below,  this  taxonomy  has 
since  been  revised. 

The  term  "desert  bighorn"  is  used  to 
describe  bighorn  sheep  that  inhabit  dry 
and  relatively  barren  desert 
environments  and  typically  includes 
bighorn  sheep  subspecies  that  have,  to 
date,  been  classified  as  nelsoni, 
mexicana,  cremnobates,  and  weemsi 
(Manville  1980).  The  validity  of  these 
subspecies  delineations  has  been 
questioned  and  reassessed.  Based  on 


morphometric  and  genetic  analyses, 
Wehausen  and  Ramey  (1993) 
synonymized  Peninsular  bighorn  with 
the  subspecies  nelsoni,  which  is  the 
current  taxonomy. 

Bighorn  sheep  [Ovis  canadensis)  are 
found  along  the  Peninsular  Mountain 
Ranges  from  the  San  Jacinto  Mountains 
of  southern  California  south  into  the 
Volcan  Tres  Virgenes  Mountains  near 
Santa  Rosalia,  Baja  California,  Mexico,  a 
total  distance  of  approximately  800 
kilometers  (km)  (500  miles  (mi)).  The 
area  occupied  by  the  distinct  vertebrate 
population  segment  covered  herein 
coincides  with  the  range  of  the  former 
subspecies  Ovis  canadensis 
crenmobates  in  California.  The 
California  Fish  and  Game  Commission 
listed  Ovis  canadensis  cremnobates  as 
"rare"  in  1971.  The  designation  was 
changed  to  "threatened"  by  the 
California  Department  of  Fish  and  Game 
(CDFG)  to  conform  with  terminology  of 
the  amended  California  Endangered 
Species  Act. 

The  Peninsular  bighorn  sheep  is 
similar  in  appearance  to  other  desert 
bighorn  sheep.  The  coat  is  pale  brown, 
and  the  permanent  horns,  which 
become  rough  and  scarred  with  age, 
vary  in  color  from  yellowish-browrn  to 
dark  brovvna.  The  horns  are  massive  and 
coiled  in  males;  in  females,  they  are 
smaller  and  not  coiled.  In  comparison  to 
other  desert  bighorn  sheep,  the 
Peninsular  bighorn  sheep  is  generally 
described  as  having  paler  coloration  and 
having  horns  with  very  heavy  bases 
(Cowan  1940). 

The  Peninsular  bighorn  sheep  occurs 
on  steep,  open  slopes,  canyons,  and 
washes  in  hot  and  dry  desert  regions 
where  the  land  is  rough,  rocky,  and 
sparsely  vegetated.  Most  of  these  sheep 
live  between  91  and  1,219  meters  (m) 
(300  and  4,000  feet  (ft))  in  elevation, 
where  average  annual  precipitation  is 
less  than  10  centimeters  (cm)  (4  inches 
(in))  and  daily  high  temperatures 
average  104°  Fahrenheit  in  the  siunmer. 
Caves  and  other  forms  of  shelter  [e.g., 
rock  outcrops)  are  used  during 
inclement  weather.  Lambing  areas  are 
associated  with  ridge  benches  or  canyon 
rims  adjacent  to  steep  slopes  or 
escarpments.  Alluvial  fans  (sloping 
masses  of  gravel,  sand,  clay,  and  other 
sediments  that  widen  out  like  fans  at  the 
base  of  canyons  and  washes)  are  also 
used  for  breeding,  feeding,  and 
movement. 

Peninsular  bighorn  sheep  use  a  wide 
variety  of  plant  species  as  their  food 
source  (Turner  1976,  Scott  1986). 
Cunningham  (1982)  determined  that  the 
bighorn  sheep  diet  in  Carrizo  Canyon  (at 
the  south  end  of  the  U.S.  Peninsular 
Ranges)  consisted  of  57  percent  shrubs. 


32  percent  herbaceous  annuals  and 
perennials,  8  percent  cacti,  and  2 
percent  grasses.  Scott  (1986)  and  Turner 
(1976)  reported  similar  diet 
compositions  at  the  north  end  of  the 
range.  Diet  composition  varied  among 
seasons  (Cunningham  1982,  Scott  1986), 
presumably  because  of  variability  in 
forage  availability,  selection  of  specific 
plant  species  during  different  times  of 
the  year  (Scott  1986),  and  seasonal 
movements  of  bighorn  sheep.  As  with 
water  sources,  forage  resources  near 
escape  terrain  may  be  most  valuable  to 
bighorn  sheep,  especially  ewes  (Bleich 
etal.  1997). 

Peninsular  bighorn  sheep  typically 
produce  only  one  lamb  per  year.  In  the 
Peninsular  Ranges,  ewes  estimated  to  be 
between  2  and  16  years  of  age  have  been 
documented  to  produce  lambs 
(Ostermann  et  al.  in  prep.,  Rubin  et  al. 
in  prep.).  Rams  are  believed  to  be 
capable  of  successful  breeding  as  early 
as  6  months  of  age  (Tiurner  and  Hansen 
1980).  Lambs  are  bom  after  a  gestation 
of  approximately  1 74  days  (Shackleton 
etal.  1984).  Lambing  occurs  from 
Januarv-  through  August  (Service  1999); 
however,  most  lambs  are  bom  between 
February  and  April.  Ewes  and  lambs 
frequently  occupy  steep  terrain  that 
provides  escape  cover  and  shelter  from 
excessive  heat;  thev  tend  to  congregate 
near  dependable  water  sources  during 
the  summer  Lambs  are  able  to  eat 
native  grass  within  2  weeks  of  their 
birth  and  are  weaned  between  4  and  6 
months  of  age.    - 

Bighorn  ewes  exhibit  a  high  degree  of 
site  fidelity  to  their  home  range;  this 
behavior  is  learned  by  their  offspring 
(Geist  1971).  By  following  older 
animals,  young  bighorn  sheep  gather 
knowledge  regarding  escape  terrain, 
water  sources,  and  lambing  habitat 
(Geist  1971).  Ewes  that  share  portions  of 
a  range  are  likely  to  be  more  closely 
related  to  each  other  than  they  are  to 
other  ewes  (Festa-Bianchet  1991,  Boyce 
et  al.  1999);  and  are  referred  to  as  "ewe 
groups"  in  this  proposal.  Rams  do  not 
show  the  same  level  of  site  fidelity  and 
tend  to  range  more  widely,  often  moving 
among  ewe  groups.  As  young  rams 
reach  2  to  4  years  of  age,  they  follow 
older  rams  away  from  their  birth  group 
during  the  fall  breeding  period,  or  rut, 
and  often  return  after  this  period  (Geist 
1971,  Festa-Bianchet  1991). 

From  May  through  Octolier, 
Peninsular  bighorn  sheep  are  dependent 
on  permanent  sources  of  water  and  are 
typically  more  localized  in  distribution. 
Bighorn  sheep  populations  aggregate 
during  this  period  due  to  a  combination 
of  breeding  activities  and  diminishing 
water  sources.  Summer  concentration 
areas  are  associated  primarily  with 
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dependable  water  sources,  and  ideally 
provide  a  diversity  of  vegetation  to  meet 
the  forage  requirements  of  bighorn 
sheep. 

Bighorn  sheep  are  primarily  diurnal 
(Krausman  et  al.  1985)  but  may  be  active 
at  any  time  of  day  or  night  (Miller  et  al. 
1984).  Their  daily  activity  pattern 
includes  feeding  and  resting  periods.  As 
bighorn  sheep  rely  on  vigilance  to  detect 
predators;  they  benefit  from 
gregariousness  and  group  alertness 
(Geist  1971.  Berger  1978).  Within  each 
ewe  group,  ewes  appear  to  associate 
with  other  ewes  based  on  their 
availability  rather  than  on  their 
matrilineal  (descent  through  the  jnother) 
relationships  (Festa-Bianchet  1991, 
Boyce  ef  al.  1999).  These  subgroups  are 
dynamic;  that  is,  they  may  split,  reform, 
or  change  membership  on  a  daily  or 
hourly  basis  as  animals  move  through 
their  home  ranges. 

The  decline  of  the  Peninsular  bighorn 
sheep  is  attributed  to  a  combination  of 
factors,  including:  (1)  The  effects  of 
disease  and  parasitism  (Buechner  1960, 
DeForge  and  Scott  1982,  DeForge  et  al. 
1982,  Jessup  1985,  Wehausen  ef  al. 
1987,  Elliott  ef  al.  1994);  (2)  low  lamb 
recruitment  (DeForge  et  al.  1982, 
Wehausen  ef  al.  1987,  DeForge  ef  al. 
1995);  (3)  habitat  loss,  degradation,  and 
fragmentation  (Service  1999);  and  (4) 
predation  (DeForge  ef  al.  1997,  Hayes  ef 
al.  in  prep.). 

Disease  has  been  identified  as  one  of 
the  factors  responsible  for  population 
declines  in  the  Peninsular  Ranges  and 
elsewhere.  Analysis  of  exposure  to 
disease-causing  agents  between  1978 
and  1990  showed  that  Peninsular 
bighorn  sheep  populations  and 
surrounding  populations  in  southern 
California  have  higher  levels  of 
pathogen  exposure  than  other 
populations  of  bighorn  sheep  in  the 
State  (Elliott  ef  al.  1994).  However,  tests 
of  exposure  to  pathogens  have  revealed 
the  presence  of  antibodies  to  several 
infectious  disease  agents  in  healthy  as 
well  as  clinically  ill  animals  (Clark  ef  al. 
1993,  Elliott  ef  al.  1994;  DeForge  ef  al. 
1997),  and  essentially  all  of  the  viruses, 
bacteria,  and  parasites  that  have  been 
reported  from  Peninsular  St.  sheep 
appear  to  be  widespread  among  desert 
big  horn  sheep  in  the  western  United 
States  (Jessup  ef  al.  1990).  All  evidence 
indicates  that  the  influence  of  disease  in 
the  Peninsular  Ranges  has  subsided  in 
more  recent  years.  For  example, 
examinations  of  big  horn  sheep 
throughout  the  range  indicate  that  most 
animals  are  clinically  normal  (DeForge 
ef  ay.  1997,  Borjesson  ef  al.  2000).  The 
reduced  influence  of  disease  on 
Peninsular  big  horn  sheep  (at  the  same 
time  they  are  in  decline)  suggests  that 


other  factors,  such  as  predation,  habitat 
loss  and  modification,  and  human- 
related  disturbance,  currently  limit  the 
population. 

In  the  Peninsular  Ranges,  a  growing 
human  population  and  increased 
activity  adjacent  to  and  within  big  horn 
sheep  habitat  are  adversely  affecting  big 
horn  sheep.  Human  development 
impacts  sheep  through  habitat  loss, 
fragmentation,  or  other  modification; 
impacts  also  extend  into  big  horn  sheep 
habitat  beyond  the  lu-ban  edge.  These 
include  increased  noise,  predator 
attraction,  and  an  increased  number  of 
humans  and  their  pets  that  venture  into 
sheep  habitat.  Numerous  researchers 
have  expressed  concern  over  the  impact 
that  human  activity  in  big  horn  sheep 
habitat  has  on  big  horn  sheep  (e.g., 
Jorgensen  and  Turner  1973,  Hicks  1978, 
Leech  1979,  Graham  1980.  Cunningham 
1982,  DeForge  and  Scott  1982,  Gross 
1987,  Smith  and  Krausman  1988, 
Sanchez  ef  al.  1988).  Although  cases 
have  been  cited  in  which  big  horn  sheep 
populations  did  not  appear  to  be 
impacted  by  human  activity  (e.g..  Hicks 
and  Elder  1979,  Hamihon  ef  al.  1982), 
numerous  researchers,  including  the 
previous  authors,  have  documented 
altered  big  horn  sheep  behavior  in 
response  to  human-related  disturbance. 
In  addition  to  development,  a  variety  of 
other  human  activities,  such  as  hiking, 
mountain  biking,  horseback  riding, 
camping,  hunting,  livestock  grazing,  and 
use  of  aircraft  and  off- road-vehicles, 
have  the  potential  to  disrupt  normal  big 
horn  sheep  social  behaviors.  Big  Horn 
sheep  may  also  alter  their  use  of 
essential  resources  resulting  in 
physiological  effects  or  abandon 
traditional  habitat  as  a  result  of  human 
distiu-bance  (McQuivey  1978, 
MacArthur  ef  al.  1979,  Leech  1979, 
Leslie  and  Douglas  1980,  Graham  1980, 
MacArthur  ef  al.  1982,  Bates  and 
Workman  1983,  Miller  and  Smith  1985, 
Krausman  and  Leopold  1986,  Krausman 
ef  al.  1989,  Papouchis  ef  al.  1999). 

Mountain  lion  predation  is  an 
apparent  limiting  factor  to  some  ewe 
groups  in  the  Peninsular  Ranges  (Hayes 
ef  al.  In  prep.).  Reported  incidents  of 
lion  predation  were  not  common  in  the 
past  and  predation  was  not  considered 
to  be  a  serious  risk  to  big  horn  sheep 
(Weaver  and  Mensch  1970,  Jorgensen 
and  Turner  1975.  Cimningham  1982). 
but  the  increase  in  the  number  of  radio- 
collared  big  horn  sheep  since  1993  has 
increased  the  detection  of  such 
mortalities.  Such  observations  need  to 
be  interpreted  carefully,  however, 
because  it  is  possible  that  changes  in 
other  causes  of  mortality  (such  as 
diseases)  have  altered  the  proportion  of 
mortalities  attributed  to  lion  predation. 


Although  predation  by  other  species 
such  as  coyotes  and  bobcats  could 
reduce  lamb  recruitment,  its  impact  is 
not  well  understood. 

The  Peninsular  big  horn  sheep  in  the 
United  States  declined  from  an 
estimated  1,171  individuals  in  1971  to 
about  570  individuals  in  1991  (Bleach  ef 
al.  1992).  Recent  estimates  now  number 
the  population  at  approximately  335  in 
about  eight  ewe  groups  in  the  wild  in 
the  United  States 

There  are  also  two  captive 
populations  of  Peninsular  bighorn 
sheep.  The  Living  Desert  Museum,  an 
educational  and  zoo  facility  in  Palm 
Desert,  California,  maintains  a  small 
group  (seven  adult  females  and  two 
adult  males).  The  Bighorn  Institute,  also 
in  Palm  Desert,  maintains  a  small 
captive  herd  of  approximately  15  to  20 
animals.  This  private,  nonprofit 
organization,  established  in  1982 
through  a  Memorandum  of 
Understanding  with  the  California 
Department  of  Fish  and  Game,  conducts 
research  and  maintains  a  breeding  herd 
at  its  facility.  Since  1985,  77  animals 
from  this  herd  have  been  released  into 
the  wild.  Releases  have  occurred  in  the 
northern  Santa  Rosa  Mountains 
(seventy-four  releases  from  1985  to 
1998)  and  in  the  San  Jacinto  Moimtains 
(3  during  1997)  (Ostermann  ef  al.  in 
prep.). 

The  habitat  still  remaining  for  the 
Peninsular  bighorn  sheep  in  the  United 
States  is  managed  by:  the  California 
Department  of  Parks  and  Recreation 
(416,398  ac  or  47  percent);  California 
Department  of  Fish  and  Game  (25,613  ac 
or  3  percent).  Bureau  of  Land 
Management  (BLM)  (228,568  ac  or  26 
percent),  private  landowners  (149,906 
ac  or  17  percent).  Trust  (20,462  ac  or  2 
percent)  (tribal  and  allotted  lands),  U.S. 
Forest  Service  (23,073  ac  or  3  percent), 
and  other  State  and  local  entities 
(11,593  ac  or  1  percent). 

The  Santa  Rosa  Mountains  National 
Monument  has  been  proposed  in  the 
Santa  Rosa  and  San  Jacinto  Mountains. 
Since  the  proposed  monimient 
boundaries  have  not  been  finalized,  we 
do  not  know  how  much  of  the 
monument  will  be  within  proposed 
Peninsular  bighorn  sheep  critical 
habitat.  The  preliminary  proposed 
monument  configuration  encompasses  a 
variety  of  BLM,  U.S.  Forest  Serivce, 
State,  and  private  lands.  Approximately 
35%  of  the  proposed  critical  habitat  for 
Peninsular  bighorn  sheep  overlaps  this 
configuration. 

Previous  Federal  Action 

On  September  18,  1985,  the  Service 
designated  the  Peninsular  bighorn  sheep 
as  a  category  2  candidate  and  solicited 
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status  information  (50  FR  37958). 
Category  2  included  taxa  for  which  the 
Service  had  information  indicating  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  sufficient  data  on 
biological  vulnerability  and  threats  were 
not  currenUy  available  to  support  a 
proposed  rule.  In  the  January  6,  1989 
(54  FR  554),  Notice  of  Review,  the 
Peninsular  bighorn  sheep  was  retained 
in  category  2.  In  1990,  we  initiated  an 
internal  status  review  of  category  2 
species.  We  completed  this  review  in 
the  spring  of  1991;  Peninsular  bighorn 
sheep  were  changed  from  category  2  to 
category  1 .  Category  1  were  those  taxa 
for  which  we  had  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  proposals  to  list  them  as 
endangered  or  threatened.  However,  we 
inadvertently  omitted  this  change  to 
category  1  in  the  November  21,  1991, 
Animal  Notice  of  Review  (56  FR  58804), 
and  the  Peninsular  bighorn  sheep 
retained  category  2  status.  Beginning 
with  our  February  28,  1996,  Notice  of 
Review  (61  FR  235),  we  discontinued 
the  designation  of  multiple  categories  of 
candidates,  and  we  now  consider  only 
taxa  that  meet  the  definition  of  former 
category  1  taxa  as  candidates  for  listing. 

On  July  15,  1991,  we  received  a 
petition  from  the  San  Gorgonio  Chapter 
of  the  Sierra  Club  to  list  the  Peninsular 
bighorn  sheep  as  an  endangered  species. 
The  petition  requested  that  the  Service 
list,  through  emergency  or  normal 
procedures,  the  Peninsular  bighorn 
sheep  throughout  its  entire  range. 
Alternatively,  the  petition  requested  the 
listing  in  at  least  the  Santa  Rosa  and  San 
Jacinto  mountains  of  southern 
California.  The  Service  used 
information  from  the  status  review  and 
the  July  15,  1991,  petition  to  determine 
that  substantial  information  existed 
indicating  that  the  Peninsular  bighorn 
sheep  may  be  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  This  finding  was  made  on 
December  30,  1991,  pursuant  to  section 
4(b)(3)(A)  of  the  Act  and  was  published 
in  the  Federal  Register  on  May  8,  1992, 
as  a  proposed  rule  to  list  the  Peninsular 
bighorn  sheep  as  endangered  (57  FR 
19837).  The  proposed  rule  constituted 
the  1-year  finding  for  the  July  15,  1991, 
petitioned  action.  The  proposed  listing 
status  was  cited  in  the  subsequent 
November  15.  1994  (59  FR  58982),  and 
February  28,  1996  (61  FR  7596),  Notices 
of  Review.  On  February  14,  1995,  the 
Sierra  Club  Legal  Defense  Fund 
(plaintiff)  filed  suit  in  Federal  District 
Court  for  the  Eastern  District  of 
California  to  compel  the  Secretary  of  the 
Interior  and  the  Director  of  the  Service 


to  make  a  final  determination  to  list  the 
Peninsular  bighorn  sheep  as  an 
endangered  or  threatened  species. 

On  April  10,  1995,  Congress  enacted 
a  moratorium  prohibiting  work  on 
listing  actions  (Public  Law  104-6),  thus 
preventing  the  Service  from  taking  final 
listing  action  on  the  Peninsular  bighorn 
sheep.  The  moratorium  was  lifted  on 
April  26,  1996,  by  means  of  a 
Presidential  waiver,  at  which  time 
limited  funding  for  listing  actions  was 
made  available  through  the  Omnibus 
Appropriations  Act  (Pub.  L.  No.  104- 
134.  100  Stat.  1321,  1996).  The  Service 
published  guidance  for  restarting  the 
listing  program  on  May  16,  1996  (61  FR 
24722).  «■ 

In  response  to  the  Sierra  Club  Legal 
Defense  suit,  the  District  Court  issued  a 
stay  order  on  April  10,  1996.  On 
October  15,  1996,  the  plaintiff  asked  the 
Court  to  lift  the  stay  and  require  the 
final  Peninsular  bighorn  sheep  listing 
decision  within  30  days.  On  November 
26,  1996,  the  District  Court  entered  an 
order  denying  the  plaintiffs  request  to 
lift  the  stay,  but  certified  the  issue 
underlying  that  denial  for  interlocutory 
(temporary)  appeal. 

Due  to  new  information  becoming 
available  during  the  lapse  between  the 
original  comment  period  (November  4, 
1992)  and  lifting  the  listing  moratorium, 
the  Service  reopened  the  public 
comment  period  on  April  7,  1997,  for  30 
days  (62  FR  16518).  Because  of 
additional  requests,  the  Service 
reopened  the  public  comment  period 
again  on  June  17, 1997,  for  an  additional 
15  days  (62  FR  32733). 

To  acquire  additional  information  on 
the  status,  distribution,  and 
management  of  bighorn  sheep  in  Baja 
California,  Mexico,  the  public  comment 
period  was  reopened  on  October  27, 
1997  (62  FR  55563),  for  another  15  days. 
During  this  third  and  last  comment 
period  extension,  the  Mexican 
Government  submitted  information  that 
they  had  instituted  a  new  conservation 
program  for  bighorn  sheep.  Due  in  part 
to  the  implementation  of  this 
conservation  program,  the  southern 
boundary  of  the  distinct  vertebrate 
population  segment  was  re-delineated  at 
the  United  States/Mexico  International 
Border. 

On  March  18,  1998,  the  bighorn  sheep 
occupying  the  Peninsular  Ranges  of 
southern  California  were  listed  as 
endangered  (63  FR  13134)  pursuant  to 
the  Act.  At  the  time  of  the  listing,  we 
concluded  that  designation  of  critical 
habitat  was  not  prudent.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 


identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  concluded  that 
critical  habitat  designation  for  the 
Peninsular  bighorn  sheep  was  not 
prudent  because  both  of  the  described 
situations  existed.  We  were  concerned 
that  publishing  detailed  maps  of 
bighorn  habitat  would  encourage  himian 
disturbance  in  sensitive  areas,  such  as 
lambing  habitat,  rutting  areas,  and  water 
sources,  and  result  in  increased 
disruption  of  bighorn  sheep.  We  cited 
the  rapidly  growing  human  population 
in  the  Qoachella  Valley  and  the 
increasing  recreational  interest  within 
bighorn  habitat.  We  also  concluded  that 
designation  of  critical  habitat  did  not 
add  an  additional  regulatory  benefit  to 
bighorn  sheep  due  to  the  limited 
Federal  regulatory  jurisdiction,  through 
section  7  of  the  Act,  for  the  majority  of 
habitat  necessary  for  conservation  of  the 
species.  Therefore,  we  concluded  that 
designation  of  critical  habitat  could 
increase  the  degree  of  threats  to  the 
species  and  would  not  provide  any 
additional  protection  beyond  existing 
regulatory  mechanisms. 

On  December  18,  1998,  the  Southwest 
Center  for  Biological  Diversity  (Center) 
and  Desert  Survivors  filed  a  complaint 
against  the  Service  alleging  that  our 
"not  prudent"  findings  were 
unsubstantiated.  On  September  17, 
1999,  we  entered  into  a  Settlement 
Agreement  with  the  Center  and  Desert 
Survivors  that  stipulated  a  schedule  for 
reviewing  our  prudency  determination 
and  publishing  a  Recovery  Plan  for 
Peninsular  bighorn  sheep.  The  schedule 
included  the  following  dates — draft 
Recovery  Plan,  December  31,  1999:  new 
proposed  critical  habitat  determination, 
June  30,  2000:  final  Recovery  Plan, 
October  31,  2000:  and  final 
determination  of  critical  habitat  as  not 
prudent,  September  30,  2000,  or  final 
critical  habitat,  by  December  31,  2000. 
On  December  31,  1999,  we  published 
the  draft  Recovery  Plan  for  the  Bighorn 
Sheep  in  the  Peninsular  Ranges  (Service 
1999). 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
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a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

We  have  reconsidered  our  previous 
prudency  determination  regarding  the 
threats  posed  by  a  potential  increase  in 
disturbance  of  especially  sensitive 
bighorn  areas,  such  as  lambing  areas. 
Peninsular  bighorn  sheep  distribution  is 
not  solely  dependent  on  isolated  habitat 
features,  but  requires  a  continuum  of 
essential  resources  that  allows  the 
species  to  adapt  to  natural  and 
unnatural  environmental  processes. 
Though  bighorn  sheep  exhibit  a  high 
degree  of  site  fidelity  to  their  home 
range,  their  distributions  are  continually 
changing  in  response  to  changes  in  the 
environment.  Peninsular  bighorn  sheep 
are  considered  a  metapopulation,  which 
is  a  group  of  smaller  populations  that 
occasionally  exchange  individuals  and/ 
or  genetic  material,  usually  through  ram 
movement.  As  in  any  metapopulation, 
habitat  restriction  and  fragmentation 
can  impede  dispersal  and  recolonization 
potential,  thereby  degrading  the  ability 
of  the  sub  populations  to  interact.  This 
is  particularly  true  for  large  mammals 
that  range  widely  to  locate  and  exploit 
unpredictably  changing  sources  of  food, 
water,  and  shelter.  Accordingly,  we 
have  used  an  ecosystem  approach  to 
delineate  critical  habitat  that  includes 
all  of  the  essential  habitat  components, 
and  does  not  highlight  localized  bighorn 
areas.  Consequently,  we  conclude  that 
designating  critical  habitat  is  not 
expected  to  increase  the  degree  of  threat 
from  human  activities. 

Furthermore,  we  have  determined 
that  the  limited  section  7  nexus  for  the 
majority  of  Peninsular  bighorn  habitat, 
as  discussed  in  the  final  listing  rule,  is 
not,  by  itself,  an  adequate  basis  for 
making  a  "not  prudent"  finding. 
Designation  of  critical  habitat  will  also 
provide  some  educational  benefit  by 
identifying  the  range-wide  habitat 
essential  to  the  conservation  of  the 
species,  and  help  provide  a  focus  for 
interagency  recovery  efforts.  Therefore, 
we  now  conclude  that  the  benefits  of 
designating  critical  habitat  outweigh  the 
potential  negative  impacts. 

Critical  haoitat  receives  protection 
under  the  Act  through  the  prohibition 
against  destruction  or  adverse 
modification  of  critical  habitat  as  set 
forth  under  section  7  of  the  Act  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
7  also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 


adverse  modification  or  destruction  of- 
proposed  critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Critical  habitat 
designation  would  not  afford  any 
protection  under  the  Act  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  action. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  set  aside  areas  as 
preserves,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Critical  habitat  identifies  specific  areas 
that  have  features  that  are  essential  to 
the  conservation  of  a  listed  species  and 
that  may  require  special  management 
considerations  or  protection.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery 
plans  and  management  plans,  and 
through  section  7  consultation  and 
section  10  permits. 

Methods 

In  identifying  areas  that  are  essential 
to  conserve  the  Peninsular  bighorn 
sheep,  we  used  the  best  scientific  and 
commercial  data  available.  This 
included  data  from  research  and  survey 
observations  published  in  peer- 
reviewed  articles;  recovery  criteria  and 
habitat  analyses  outlined  in  the  draft 
Recovery  Plan;  discussions  with,  and 
data  made  available  through,  the 
Peninsular  Bighorn  Sheep  Recovery 
Team;  and  regional  Geographic 
Information  System  (GIS)  coverages. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species.  These 
include,  but  are  not  limited  to,  space  for 
individual  and  population  grovrth,  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction 
and  retu-ing  of  offspring;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic 
geographical  and  ecological  distribution 
of  a  species. 

The  areas  that  we  are  proposing  to 
designate  as  critical  habitat  for 
Peninsular  bighorn  sheep  provide  some 


or  all  of  those  habitat  components 
essential  for  the  primary  biological 
needs  of  feeding,  resting,  reproduction 
and  population  recruitment,  dispersal, 
cormectivity  between  ewe  groups,  and 
isolation  from  detrimental  human 
disturbance.  The  primary  biological  and 
physical  constituent  elements  that  are 
essential  to  the  conservation  of 
Peninsular  bighorn  sheep  include  space 
for  the  normal  behavior  of  groups  and 
individuals;  protection  from 
disturbance;  availability  of  a  variety  of 
native  desert  vegetation,  including 
alluvial  habitat  that  provides  essential 
seasonal  forage;  a  range  of  habitats  that 
provide  forage  during  periods  of 
environmental  stress,  such  as  drought  or 
predation;  steep,  remote  habitat  for 
lambing,  rearing  of  young,  and  escape 
from  disturbance  and/or  predation; 
water  sources;  suitable  corridors 
allowing  individual  bighorn  to  move 
freely  between  ewe  groups;  and  space 
and  the  essential  habitat  components  to 
accommodate  a  recovered  population. 
Areas  with  these  primary  constituent 
elements  support  or  have  the  potential 
to  support  native  forage  elements,  and 
provide,  or  could  provide,  connectivity 
between  or  within  ewe  groups. 

Criteria  Used  To  Identiiy  Critical 
Habitat 

The  criteria  for  delineating  Peninsular 
bighorn  habitat  was  based  on  biological 
information  in  pertinent  literature  and 
the  expert  opinion  of  those  most 
familiar  with  bighorn  sheep  in  the 
Peninsular  Ranges  (j.e.,  the  recovery 
team).  We  used  a  quarter-section  grid 
based  on  the  Public  Land  Survey 
township,  section,  range  coordinate 
system  to  delineate  those  areas 
identified  in  the  draft  recovery  plan  that 
contain  the  primary  constituent 
elements.  A  small  area  of  San  Diego 
Coimty  within  the  Valle  de  San  Felipe 
Land  Grant  was  defined  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas,  such  as  scattered 
residential  housing  in  sparsely 
inhabited  regions,  that  do  not  contain 
primary  constituent  elements  essential 
for  bighorn  conservation.  Within  the 
delineated  critical  habitat  boundary, 
only  lands  supporting  one  or  more 
constituent  elements  are  considered 
critical  habitat.  Road  and  railroad  rights- 
of-way  and  flood  conlrol  facilities  that 
mu5t  be  traversed  to  maintain 
connectivity  between  sub-populations, 
or  otherwise  may  provide  food,  water, 
or  cover  for  Peninsular  bighorn  sheep 
are  considered  to  support  primary 
constituent  elements. 
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We  excluded  habitat  that  is  not 
considered  essential  to  bighorn  recovery 
from  the  proposed  critical  habitat 
boundary.  This  includes  areas  such  as 
those  that  were  historically  used  for 
migration  between  other  mountain 
ranges  but  have  been  eliminated  as 
migration  areas  due  to  development. 
While  bighorn  have  been  documented  to 
use  areas  outside  of  proposed  critical 
habitat,  these  areas  are  considered  to  be 


non-essential,  largely  due  to 
fragmentation  and/or  proximity  to 
development. 

All  proposed  critical  habitat  is 
currently  occupied  and  necessary  to 
maintain  connectivity  between  ewe 
groups.  Maintaining  connectivity 
between  ewe  groups  and  access  to 
changing  resource  availability  in  a 
variable  environment  is  a  necessary 
component  for  continued  viability  of  the 


metapopulations  and  to  achieve 
recovery  of  Peninsular  bighorn.  Bighorn 
sheep  are  wide-ranging  large  animals 
that  often  move  great  distances.  Thus 
we  consider  all  critical  habitat  to  be 
occupied  by  the  species. 

Proposed  Critical  Habitat  Designation 

The  approximate  area  of  proposed 
critical  habitat  by  county  and  land 
ownership  is  shown  in  Table  1. 


Table  1  .—Approximate  Proposed  Critical  Habitat  Area  (Hectares  (Acres))  by  County  and  Land  Ownership 


County 


Riverside  . 
San  Diego 

Imperial  ... 

Total  . 


Federal* 


39,713  ha 
(98,135  ac) 
20.112  ha 
(49,699  ac) 
42,009  ha 
(103,808  ac) 


Trust 

(tribal  and  al- 
lotted lands) 


Local/State 


101,834  ha 
(251,642  ac) 


6,594  ha 
(16,293  ac) 
Oha 
(Oac) 
1 ,687  ha 
(4,168  ac) 


8,281  ha 
(20,461  ac) 


17,725  ha 
(43,081  ac) 
152,839  ha 
(377,677  ac) 
13,001  ha 
(32.126  ac) 


Private 


183,565  ha 
(453,604  ac) 


35,256  ha 
(87,121  ac) 
16.245  ha 
(40,143  ac) 
9,163  ha 
(22,642  ac) 


60,664  ha 
(149,906  ac) 


*  Federal  lands  include  Bureau  of  Land  Management  and  National  Forest  (U.S.  Forest  Service)  lands. 


Total 


99.288  ha 
(245,350  ac) 
189,196  ha 
(467,519  ac) 
65,859  ha 
(162,744  ac) 


354,343  ha 
(875,613  ac) 


Proposed  critical  habitat  includes 
bighorn  habitat  in  Riverside,  San  Diego, 
and  Imperial  Counties,  California.  Lands 
proposed  are  under  private,  Local/State, 
Trust  (tribal  and  allotted  lands),  and 
Federal  ownership,  with  Federal  lands 
including  those  lands  managed  by  the 
Bureau  of  Land  Management  (BLM)  and 
U.S.  Forest  Service. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed  Regulations 
implementing  this  interagency 
cooperation  provision  if  the  Act  are 
codified  at  50  CFR  part  402  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  anv  action  that  is 


likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
ensiu-e  that  th»  permitted  actions  do  not 
destroy  or  adversely  modify  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 


modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economicallv  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  proiect 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionarv 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 
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Activities  on  Federal  lands  that  may 
affect  the  Peninsular  bighorn  sheep  or 
its  critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  Corps  under  section  404  of  the  Clean 
Water  Act.  or  some  other  Federal  action, 
includmg  funding  (e.g..  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency 
funding),  will  also  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly,  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat,  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary-  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  tJie 
bighorn  is  appreciably  reduced.  We  note 
that  such  activities  may  also  jeopardize 
the  continued  existence  of  the  species. 
-Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Unauthorized  destruction  or 
degradation  of  habitat  (as  defined  in  the 
primary  constituent  elements 
discussion),  including,  but  not  limited 
to,  clearing  vegetation,  bulldozing 
terrain,  overgrazing,  construction,  road 
building,  mining,  and  disturbing  natural 
hydrology;  and 

(2)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g..  noise,  edge  effects,  low-flying 
aircraft,  invasion  of  exotic  plants  or 
animals,  or  fragmentation). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
fir.st  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species  survival  and 
recovery.  Actions  likely  to  "destroy  or 


adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned   In  those  cases,  the 
ramifications  of  designation  of  critical 
habitat  are  few  or  none  However,  if 
occupied  habitat  becomes  unoccupied 
in  the  future,  there  is  a  potential  benefit 
to  designation  of  critical  habitat  in  such 
areas. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  Bureau  of  Land 
Management  and  U.S.  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
by  Federal  agencies; 

(5)  Regulation  of  airspace  and  flight 
plans  within  the  Federal  Aviation 
Administration  jurisdiction; 

(6)  Military  training,  maneuvers,  and 
flights  on  applicable  Department  of 
Defense  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(10)  Activities  funded  by  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Department  of  Energy,  or  any  other 
Federal  agency. 

All  proposed  critical  habitat  is 
currently  occupied  and  necessary  to 
maintain  connectivity  between  ewe 
groups.  Bighorn  sheep  are  wide-ranging 
large  animals  that  often  move  great 
distances.  Thus  we  consider  all  critical 
habitat  to  be  occupied  by  the  species.  As 


Federal  agencies  already  consult  with  us 
on  activities  in  these  areas  that  may 
affect  the  species  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  the  species;  we  do  not 
anticipate  that  additional  regulatory 
protection  will  result  from  critical 
habitat  designation. 

Relationship  to  Habitat  Conservation 
Plans 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  identify  those  areas 
essential  for  the  conservation  of  the 
species,  and  we  will  encourage 
development  of  Habitat  Conservation 
Plans  (HCPs)  for  such  areas  on  non- 
Federal  lands.  Habitat  conservation 
plans  currently  under  development  are 
intended  to  provide  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  the  Peninsular 
bighorn  sheep,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value.  The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  Peninsular  bighorn  sheep. 
The  process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks. 

The  Coachella  Valley  Multiple 
Species  Habitat  Conservation  Plan, 
currently  under  preparation,  proposes 
coverage  for  Peninsular  bighorn  sheep. 
This  effort  represents  an  important 
opportunity  to  address  the  long-term 
conservation  needs  of  Peninsular 
bighorn  sheep  throughout  the  private 
lands  under  city  and  county  jurisdiction 
in  Riverside  County,  and  to  integrate 
management  with  intermixed  public 
lands.  Within  Imperial  and  San  Diego 
Counties,  Federal  land  ownership 
patterns,  Federal  funding  and 
permitting,  and  extensive  habitat 
protection  on  State  lands,  limit  the 
prospects  for  HCPs  that  would  include 
Peninsular  bighorn  sheep.  We  fully 
expect  that  HCPs  undertaken  by  local 
jurisdictions  (e.g.,  counties,  cities)  and 
other  parties  will  identify,  protect,  and 
provide  appropriate  management  for 
those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  and  fully 
expect  that  our  analyses  of  proposed 
HCPs  and  proposed  projects  under 
section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 
the  provisions  of  the  HCPs  and 
biological  opinions  will  not  result  in 
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destruction  or  adverse  modification  of 
critical  habitat. 

We  provide  technical  assistance  and 
work  closely  with  applicants  throughout 
the  development  of  HCPs  to  identify 
lands  essential  for  the  long-term 
conservation  of  the  Peninsular  bighorn 
sheep  and  appropriate  conservation  and 
management  actions.  Several  HCP 
efforts  are  currently  under  way  that 
address  listed  and  nonlisted  species  in 
areas  within  the  range  of  the  Peninsular 
bighorn  sheep  and  in  areas  we  propose 
as  critical  habitat.  These  HCPs,  which 
will  incorporate  appropriate  adaptive 
management,  should  provide  for  the 
conservation  of  the  species.  We  are 
soliciting  comments  on  whether  future 
approval  of  HCPs  and  issuance  of 
section  10(a)(1)(B)  permits  for  the 
Peninsular  bighorn  sheep  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  lands  within  the  HCP  area  and, 
if  so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Offices  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife,  and  inquiries  about 
prohibitions  and  permits  mav  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  nth  Ave,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  designating 
these  areas  as  critical  habitat.  We  caimot 
exclude  areas  from  critical  habitat  when 
the  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  making  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 


suggestions  fi'om  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  benefits  of  exclusion; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Peninsular 
bighorn  sheep  habitat,  and  what  habitat 
is  essential  to  the  conservation  of  the 
species,  and  why; 

(3)  Land  use  practices  and  current  or 
plaimed  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Peninsular  bighorn 
sheep,  such  as  those  derived  from 
nonconsumptive  uses  (e.g.  enhanced 
watershed  protection,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs). 

There  are  conservation-planning 
efforts  now  under  way  in  areas  we  are 
proposing  as  critical  habitat  for  the 
Peninsular  bighorn  sheep.  We  believe 
that  areas  covered  by  an  approved  HCP 
for  the  species  would  provide  the  long- 
term  commitments  necessary  for  the 
conservation  of  the  species  and  would 
not  meet  the  definition  of  critical  habitat 
because  they  would  not  need  specicd 
management  consideration  or 
protections.  However,  these  HCPs  are 
still  being  developed.  Here  we  are 
proposing  to  designate  critical  habitat 
for  areas  that  we  believe  are  essential  to 
the  conservation  of  the  species  and  need 
special  management  or  protection. 

We  invite  comments  on  the  following, 
or  other  alternative  approaches,  for 
addressing  critical  habitat  within  the 
boundaries  of  future  approved  HCPs 
upon  issuance  of  section  10(a)(1)(B) 
permits  for  the  Peninsular  bighorn 
sheep: 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 


the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
Peninsular  bighorn  sheep,  we  would 
revise  the  critical  habitat  designation  to 
exclude  areas  outside  any  reserves, 
preserves,  or  other  conservation  lands 
established  under  the  plan.  Consistent 
with  our  listing  program  priorities,  we 
would  publish  a  proposed  rule  in  the 
Federal  Register  to  revise  the  critical 
habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
futiore.  However,  imder  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occiu-  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportiuiity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
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Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemEiking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  thefr  entirety. 

Peer  Review 

In  accordance  with  our  policy 
pubhshed  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  decisions  are  based 
on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediatelv  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
conmient,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 


comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal.  Given 
the  large  geographic  area  covered  by  this 
proposal,  the  likelihood  of  requests,  and 
the  need  to  publish  the  final 
determination  by  December  31,  2000, 
we  have  scheduled  two  public  hearings. 
The  hearings  are  scheduled  to  be  held 
on  Thursday,  July  20,  2000,  from  1  p.m. 
until  3  p.m.  and  from  6  p.m.  until  8  p.m. 
at  the  Wyndham  Palm  Springs  Hotel, 
888  E.  Tahquitz  Canyon  Way,  Palm 
Springs,  California.  Written  conunents 
submitted  during  the  comment  period 
will  receive  equal  consideration  as 
comments  presented  at  the  public 
hearing.  For  additional  information  on 
the  public  hearing  see  the  ADDRESSES 
section. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  vmderstand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  luiderstand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing. 


etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (5)  What  else  could 
we  do  to  make  the  proposed  rule  easier 
to  understand? 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 

(a)  In  the  economic  analysis,  we  will 
determine  if  this  rule  will  have  an 
aimual  economic  effect  of  $100  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  envfroiunent,  or 
other  units  of  government.  The 
Peninsular  bighorn  sheep  was  listed  as 
an  endangered  species  in  1998.  In  fiscal 
years  1998  through  2000  we  have 
conducted  three  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  species. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below). 


Table  2.— Impacts  of  Peninsular  Bighorn  Sheep  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only 


Additional  activities  po- 
tentially affected  by  cnl- 
ical  habitat  designation 


Federal  activities  potentially 
affected. 


Private  or  otfier  non-Federal 
Activities  potentially  af- 
fected. 


Activities  sucfi  as  those  affecting  US  waters  by  the  Army  Corps  of  Engineers  under 
section  404  of  the  Clean  Water  Act;  Regulation  of  water  flows,  damming,  diversion, 
and  channelization  by  Federal  agencies:  Regulation  of  grazing,  mining,  and  recre- 
ation by  the  Bureau  of  Land  Management  and  U.S.  Forest  Service:  Road  constpjc- 
tion  and  maintenance,  nght-of-way  designation,  and  regulation  of  agricultural  activi- 
ties; Regulation  of  airspace  and  flight  plans  within  the  Federal  Aviation  Administra- 
tion jurisdiction;  Military  training,  maneuvers,  and  flights  on  applicable  Department 
of  the  Defense  lands:  Construction  of  roads  and  fences  along  the  intemational  bor- 
der with  Mexico,  and  associated  immigration  enforcement  activities  by  the  Immigra- 
tion and  Naturalization  Service:  Hazard  mitigation  and  post-disaster  repairs  funded 
by  the  Federal  Emergency  Management  Agency;  Construction  of  communication 
sites  licensed  by  the  Federal  Communications  Commission;  and  Activities  funded 
by  the  US  Environmental  Protection  Agency.  U.S.  Department  of  Energy,  or  any 
other  Federal  agency. 

Activities  that  destroy  bighorn  whether  directly  {e.g.  grading,  overgrazing,  constaic- 
tion,  road  building,  mining,  etc.)  or  through  indirect  effects  {e.g.  noise,  edge  effects, 
invasion  of  exotic  species,  or  fragmentation)  that  require  a  Federal  action  (permit, 
authorization,  or  funding). 


None. 


None 


Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  the 


species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 


habitat  would  currently  be  considered 
as  "jeopardy"  imder  the  Act. 
Accordingly,  the  designation  of  critical 
habitat  does  not  have  any  incremental 
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impacts  above  the  listing  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  any  Federal  involvement  with 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat,  however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Peninsular 
bighorn  sheep  since  the  listing  in  1998. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  additional 
restrictions  to  those  that  ciurently  exist 
in  occupied  areas  of  proposed  critical 
habitat.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  signijRcant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  the  Regulatory 
Planning  and  Review  section,  this  rule 
is  not  expected  to  result  in  any 
restrictions  in  addition  to  those 
currently  in  existence.  As  indicated  on 
Table  1  (see  Proposed  Critical  Habitat 
Designation  section)  we  have  designated 
critical  habitat  on  property  owned  by 
Federal,  State,  Tribal,  and  local 
governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 


(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  Bureau  of  Land 
Management  and  U.S.  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
by  Federal  agencies; 

(5)  Regulation  of  airspace  and  flight 
plans  within  the  Federal  Aviation 
Administration  jurisdiction; 

(6)  Military  training,  maneuvers,  and 
flights  by  Department  of  Defense  lands; 

(7)  Construction  of  roads  and  fences 
cdong  the  International  Border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the 
Immigration  and  Naturalization  Service; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and, 

(10)  Activities  funded  by  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  nexus  (such 
as  funding  or  authorization),  the  current 
restrictions  concerning  "take"  of  the 
species  remain  in  effect,  and  this  rule 
will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 


Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  only 
be  affected  to  the  extent  that  any 
programs  having  Federal  funds,  permits 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  Peninsular 
bighorn  sheep.  Due  to  current  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 
both  within  and  outside  of  the 
designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
'  habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
bighorn. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from,  and 
coordinated  development  of  this  critical 
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habitat  proposal  with,  appropriate  State 
resource  agencies  in  California,  as  well 
as  during  the  listing  process.  The 
designation  of  critical  habitat  for 
Peninsular  bighorn  sheep  imposes  no 
additional  restrictions  to  those  currently 
in  place,  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primar\'  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occiK,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occiu')  and 
may  lead  to  quicker  recovery  of  the 
species. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act  and  plan  public 
hearings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Peninsular  bighorn 
sheep. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 


Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

We  have  determined  that  there  are 
Tribal  Trust  lands  essential  for  the 
conservation  of  the  Peninsular  bighorn 
sheep  because  they  contain  the  primary 
constituent  elements  that  support 
Peninsular  bighorn  sheep  populations, 
and  provide  essential  linkages  between 
ewe  groups  in  the  Peninsular  Ranges 
metapopulation.  Therefore,  we  are 
proposing  to  designate  critical  habitat 
for  the  bighorn  on  Trust  lands  of  the 
Morongo  Band  of  Mission  Indians,  Aqua 
Caliente  Band  of  Cahuilla  Indians,  and 
Torres-Martinez  Desert  Cahuilla 
Indians.  Subsequent  to  this  proposal,  we 
will  consult  with  the  Tribes  before 
making  a  final  determination  as  to 
whether  any  Tribal  lands  should  be 
included  as  critical  habitat  for  the 
Peninsular  bighorn  sheep.  We  will 
consider  whether  these  Tribal  lands 
require  specied  management 
considerations  or  protection;  we  may 
also  exclude  some  or  all  of  these  lands 
from  critical  habitat  upon  a 
determination  that  the  benefits  of 
excluding  them  outweighs  the  benefits 
of  designating  these  areas  as  critical 
habitat,  as  provided  under  section 
4(b)(2)  of  the  Act.  This  consultation  will 
take  place  under  the  auspices  of 
Secretarial  Order  3206  and  the 
Presidential  Memorandum  of  April  29, 
1994,  which  require  us  to  coordinate 
with  federally  recognized  Tribes  on  a 
Govenunent-to-Govemment  basis. 

Lands  within  the  Aqua  Caliente 
Reservation  necessary  to  the  siu^ival 
and  recovery  df  Peninsular  bighorn 
sheep  occur  within  the  current  home 
range  of  the  San  Jacinto  Moimtains  ewe 
group  and  provide  a  dispersal  linkage  to 
the  northern  Santa  Rosa  Mountains  ewe 
group.  The  Tribe  and  Service  are 


coordinating  on  the  development  of  a 
habitat  management  plan  that  would 
protect  Peninsular  bighorn  sheep  and 
more  clearly  define  how  Indian  lands 
would  contribute  to  regional 
conservation  planning  and  the  overall 
recovery  program  for  Peninsujar  bighorn 
sheep.  This  management  plan  will  be 
considered  in  our  final  decision  on 
critical  habitat  designation. 

On  the  Torres-Martinez  Reservation, 
the  Tribe  and  Service  are  coordinating 
on  a  habitat  analysis  and  will  complete 
a  management  plan,  if  appropriate,  prior 
to  making  a  decision  on  the  value  of 
Reservation  lands  to  conservation  of 
bighorn  sheep. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  notice  are 
the  Carlsbad  Fish  and  Wildlife  Office 
staff  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 


PAP"^ 


•AMENDFD] 


1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Sheep,  bighorn"  imder  "MAMMALS" 
to  read  as  follows: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


4  !  4  !  n 


Federal  Register/ Vol.  65,  No.  129 /Wednesday,  July  5,  2000 / Proposed  Rule^ 


Mammals 


Species  Vertebrate 

-  ;  Historic  range  ^enSZedl?         Status      When  listed        Critica'  Special 

Common  name  Scientific  name  endangered  or  habitat  mies 

threatened 


Sheep,  bighom  Ovis  canadensis U.S.A.  (westem  U.S.A.,  (CA)  Renin-      E 

conterminous  sular  Ranges. 

States),  Canada 
(southwestern), 
Mexico  (northem). 


634     17.95(a) 


NA 


3.  In  §  17.95  add  critical  habitat  for 
the  bighom  sheep  (Peninsular  Ranges) 
(Ovis  canadensis)  under  paragraph  (a) 
in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11(h),  to  read  as 
follows: 


§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(a)  Mammals. 

***** 


Bighorn  sheep  (Peninsular  Ranges)  {Ovis 
canadensis) 

1.  Critical  habitat  is  depicted  for 
Riverside,  San  Diego,  and  Imperial 
Counties,  California,  on  the  maps  below. 
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2.  Within  these  areas,  the  primary 
constituent  elements  for  Peninsular 
bighorn  sheep  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  feeding, 
resting,  reproduction  and  population 
recruitment,  dispersal,  connectivity 
between  ewe  groups,  and  isolation  from 
detrimental  human  disturbance.  The 
principal  biological  and  physical 
constituent  elements  that  are  essential 
to  the  conservation  of  Peninsular 
bighorn  sheep  includes  space  for  the 
normal  behavior  of  groups  and 
individuals;  protection  from 
disturbance;  availability  of  a  variety  of 
native  desert  vegetation,  including 
alluvial  habitat  that  provides  essential 
seasonal  forage;  the  ability  to  utilize  a 
range  of  habitats  during  periods  of 
environmental  stress,  such  as  drought  or 
predation;  steep,  remote  habitat  for 
lambing,  rearing  of  young,  and  escape 
from  disturbance  and/or  predation; 
water  sources;  the  ability  of  individual 
bighorn  to  move  freely  between  ewe 
groups;  space  and  the  essential  habitat 
components  to  accommodate  a 
recovered  population.  Primary 
constituent  elements  exist  in  areas  that 
support,  or  have  the  potential  to 
support,  native  forage  elements  and 
provide,  or  could  provide,  connectivity 
between  or  within  ewe  groups.  These 
areas  and  associated  habitat  that  provide 
the  variety  of  necessary  habitat 
components  and  connectivity  were  used 
to  identify  critical  habitat. 

Map  Unit  1 :  Riverside  County, 
California.  From  USGS  1:100,000 
quadrangle  maps  Borrego  Valley  (1982), 
and  Palm  Springs  (1982),  California. 
Lands  within  T3S.  R2E,  S13;  T3S,  R2E, 
S14SE;  T3S,  R2E,  S14NE;  T3S,  R2E, 
S23-S26;  T3S,  R2E,  S27NE;  T3S,  R2E, 
S27SE;  T3S,  R3E.  S7SE;  T3S,  R3E, 
S7SW;  T3S,  R3E,  S8SE;  T3S,  R3E, 
S8SW;  T3S,  R3E,  S9SW;  T3S,  R3E, 


S15SE;  T3S,  R3E,  S15SW;  T3S,  R3E, 
S16NW;  T3S,  R3E,  S16SW;  T3S,  R3E, 
S17-S30;  T3S,  R3E,  S31NW;  T3S.  R3E, 
S31NE;  T3S.  R3E.  S32-S36;  T3S,  R4E, 
S29NW;  T3S,  R4E,  S29SW;  T3S,  R4E, 
S29SE;  T3S,  R4E,  S30-S32;  T3S,  R4E, 
S33NW;  T3S,  R4E,  S33SW;  T3S,  R4E, 
S33SE;  T4S.  R3E,  S1-S4;  T4S,  R3E, 
S5NW;  T4S,  R3E,  S5NE;  T4S,  R3E. 
S5SE;  T4S.  R3E,  S9NE;  T4S,  R3E, 
S9NW;  T4S,  R3E,  SlONW;  T4S,  R3E, 
SIONE;  T4S,  R3E,  SllNW;  T4S,  R3E, 
SllNE;  T4S.  R3E,  SllSE;  T4S,  R3E, 
S12-S13;  T4S,  R3E,  S14NE;  T4S,  R4E, 
S3NW;  T4S,  R4E.  S3SW;  T4S,  R4E,  S4- 
S9;  T4S,  R4E,  SlONW;  T4S,  R4E, 
SlOSW;  T4S,  R4E,  S15-S18:  T4S.  R4E, 
S19NW;  T4S,  R4E,  S19NE;  T4S,  R4E, 
S19SE;  T4S,  R4E,  S20-S22;  T4S,  R4E. 
S25SW;  T4S,  R4E,  S25SE;  T4S,  R4E, 
S27-S30;  T4S,  R4E,  S31NE;  T4S,  R4E, 
S31SE;  T4S.  R4E,  S32-34;  T4S,  R4E, 
S35SE;  T4S,  R4E,  S35NE;  T4S,  R4E, 
S36;  T4S,  R5E,  S29SE;  T4S,  R5E, 
S29SW;  T4S,  R5E.  S30NW;  T4S,  R5E. 
S30SW;  T4S,  R5E,  S30SE;  T4S,  R5E, 
S31-S32;  T4S,  R5E,  S33NrW;  T4S,  R5E, 
S33SW;  T5S,  R4E,  S1-S5;  T5S,  R4E,  S8- 
517;  T5S,  R4E,  S20NE;  T5S,  R4E,  S21- 
827;  T5S,  R4E,  S28NE;  T5S,  R4E,  834- 
836;  T5S,  R5E,  S2SW;  T5S.  R5E,  S3- 
Sll;  T5S,  R5E,  S12SW;  T58,  R5E, 
S13NW;  T58,  R5E,  S138W;  T5S,  R5E, 
S138E;  T5S,  R5E.  814-35;  T58,  R5E, 
836NW;  T58,  R5E,  836NE;  T5S,  R5E, 
8368W;  T58.  R6E,  S18SW;  T5S,  R6E, 
819NW;  T58,  R6E,  8198W;  T58,  R6E, 
S238W;  T58,  R6E,  825-827;  T5S,  R6E, 
S28SW;  T5S,  R6E,  828SE;  T5S,  R6E. 
830;  T5S,  R6E,  831NW;  T58,  R6E, 
8318E;  T58,  R6E,  328W;  T58,  R6E. 
S32SE;  T58,  R6E,  833-836;  T58,  R7E, 
S30NfW;  T58,  R7E,  8308W;  T5S,  R7E, 
831NW;  T6S.  R4E,  81-82;  T68.  R4E, 
83NW;  T68,  R4E,  83NE;  T68,  R4E,  811- 
Sl3:  T68,  R4E,  814NW;  T68,  R4E. 
S14NE;  T68,  R4E,  S148E;  T68,  R4E, 
S23NE;  T68,  R4E,  824;  T68.  R4E, 


S25NW;  T6S,  R4E,  825NE;  T68,  R5E. 
SlNW;  T68,  R5E,  SlSW;  T6S,  R5E. 
818E;  T6S.  R5E,  82-819;  T68,  R5E, 
S21NW;  T6S,  R5E,  821NE;  T68,  R5E, 
8218E;  T68,  R5E,  822-827;  T68.  R5E. 
828NE;  T6S,  R5E,  8288E;  T68,  R5E, 
835NW;  T6S,  R5E,  835NE;  T68,  R5E, 
8358E;  T68,  R5E,  836;  T6S,  R6E,  SlNW; 
T68.  R6E,  SlSW;  T6S,  R6E,  S2-85;  T68. 
R6E.  S6NE;  T68,  R6E.  S68E;  T68,  R6E, 
S68W;  T68,  R6E,  S7-S11;  TBS,  R6E, 
812NW;  T6S,  R6E,  S12SW;  T6S,  R6E, 
813-836;  T6S,  R7E,  S6SE;  T6S,  R7E,  S7: 
T6S,  R7E,  88SW;  T6S,  R7E,  S8SE;  T6S, 
R7E,  817-819;  T6S,  R7E,  S20NW;  T6S, 
R7E,  S20NE;  T6S,  R7E,  S20SW;  T6S, 
R7E,  828NW;  T68,  R7E,  8288W;  T68, 
R7E,  8288E;  T68,  R7E,  829-833;  T7S, 
R5E,  81;  T7S,  R5E,  82NE;  T7S,  R5E, 
S28E;  T7S,  R5E,  82SW;  T7S,  R5E.  811- 
812;  T7S,  R6E,  S1-S6:  T7S,  R6E,  S7NW; 
T78,  R6E,  87NE;  T7S,  R6E,  89NE;  T7S, 
R6E,  S9NW;  T7S,  R6E,  S98E;  T7S,  R6E, 
S10-S14;  T78,  R6E,  S15NE;  T78,  R6E, 
823-826;  T78,  R6E,  827NE;  T78,  R6E, 
S27SE;  T7S,  R6E,  S34SE;  T7S,  R6E, 
835-836;  T78,  R7E,  83NW;  T78.  R7E, 
83SW;  T78,  R7E,  S3SE;  T78,  R7E.  84- 
810;  T7S,  R7E,  SllNW;  T78,  R7E, 
SllSE;  T78,  R7E,  SllSW;  T7S,  R7E, 
813NW;  T78,  R7E,  S13SE;  T7S,  R7E, 
S138W;  T78,  R7E.  814-836;  T7S,  R8E, 
819NW;  T7S,  R8E,  819SW;  T78,  R8E, 
8298W;  T78,  R8E,  S30-S31;  T7S,  R8E, 
S32NW;  T78,  R8E,  8328W;  T8S,  R4E, 
824-825;  T8S,  R4E,  836NE:  T88,  R4E, 
8368E;  T8S.  R5E,  819-836;  T8S,  R6E, 
81-83;  T8S,  R6E.  S78E;  T88,  R6E,  88- 
817;  T88,  R6E,  S18NE;  T88,  R6E, 
S188E;  T88,  R6E,  818SW;  T88,  R6E, 
819-836;  T8S,  R7E,  S1-S36;  T8S,  R8E, 
86NW;  T8S,  R8E,  S68W;  T8S,  R8E,  87- 
88;  T88,  R8E,  S16NW;  T8S,  R8E, 
S168W;  T8S,  R8E,  817-820;  T88,  R8E, 
821NW;  T8S,  R8E.  S21SE;  T8S,  R8E, 
821SW;  T8S,  R8E,  827SW;  T88,  R8E, 
828-834. 
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Map  Unit  2:  San  Diego  County, 
California.  From  USGS  1:100,000 
quadrangle  maps  Borrego  Valley  (1982) 
and  El  Cajon  (1979),  California.  Lands 
within  T9S.  R4E,  Si;  T9S,  R4E,  S2SE; 
T9S,  R4E,  SllNfE;  T9S,  R4E,  SllSE; 
T9S,  R4E,  S12-S13;  T9S,  R4E,  S14NE; 
T9S,  R4E,  S24:  T9S.  R4E.  S25NW;  T9S, 
R4E,  S25NE;  T9S,  R4E,  S25SE;  T9S, 
R5E,  S1-S36;  T9S.  R6E.  Sl-13;  T9S, 
R6E,  S14NW;  T9S,  R6E.  S14NE:  T9S, 
R6E,  S15-S23:  T9S,  R6E,  S24SW;  T9S, 
R6E,  S24SE;  T9S.  R6E,  S25-S36;  T9S, 
R7E,  S1-S18;  T9S,  R7E.  S19NE;  T9S, 
R7E.  S20NW;  T9S.  R7E.  S20NE;  T9S. 
R7E,  S21-S27;  T9S.  R7E,  S28NfW;  T9S, 
R7E.  S28NE;  T9S,  R7E,  S28SE;  T9S, 
R7E,  S31NW:  T9S.  R7E,  S31SW;  T9S, 
R7E,  S33-S36;  T9S,  R8E,  SINE;  T9S, 
R8E,  SISE;  T9S,  R8E,  SlSW;  T9S,  R8E, 
S2NW;  T9S,  R8E,  S2SW;  T9S,  R8E, 
S2SE;  T9S,  R8E.  S3-S36;  TlOS,  R5E. 
S1-S5;  TlOS,  R5E.  S8NW:  TlOS,  R5E. 
S8NE;  TlOS,  R5E,  S9-S28;  TlOS,  R5E, 
S33NE;  TlOS.  R5E,  S33NW;  TlOS,  R5E. 
S33SE;  TlOS,  R5E,  S34-S36;  TlOS,  R6E, 
S1-S4;  TlOS,  R6E,  S5NE:  TlOS,  R6E, 
S6-S7;  TlOS,  R6E,  S9NE;  TlOS,  R6E. 
S10-S14;  TlOS,  R6E,  S15NE;  TlOS,  R6E, 
S18-S19;  TlOS,  R6E,  S23NE;  TlOS,  R6E, 
S24NW;  TlOS,  R6E,  S24NE;  TlOS,  R6E, 
S30NW;  TlOS,  R6E.  S30SW;  TlOS,  R7E, 
S1-S4;  TlOS,  R7E,  S6NW:  TlOS,  R7E, 
S6SW;  TlOS,  R7E,  S6SE;  TlOS,  R7E,  S7; 
TlOS,  R7E,  SlONE:  TlOS,  R7E,  SlOSE; 
TlOS,  R7E,  S11-S12;  TlOS,  R7E, 
S13NW;  TlOS,  R7E,  S13NE;  TlOS,  R7E, 
S13SE;  TlOS,  R7E.  S14NW;  TlOS,  R7E, 
S14NE;  TlOS,  R7E,  Sl8:  TlOS,  R7E, 
S19NW;  TlOS,  R7E,  S19NE;  TlOS,  R8E, 
S1-S18;  TlOS,  R8E,  S19NE;  TlOS,  R8E, 
S20NE;  TlOS,  R8E,  S20NW;  TlOS,  R8E, 
S20SE;  TlOS,  R8E,  S21-S23;  TlOS,  R8E, 
S24NW;  TlOS.  R8E,  S24NE;  TlOS,  R8E, 
S24SW;  TlOS,  R8E.  S26NW;  TlOS,  R8E, 
S27NE:  TlOS,  R8E.  S28NW;  TlOS,  R8E. 
S28NE;  TllS,  R5E,  S1-S4;  TllS,  R5E, 
S5SE;  TllS,  R5E,  S9-S14;  TllS,  R5E, 
SlSNfE;  TllS,  R5E,  S15NW;  TllS,  R5E, 
S15SE;  TllS,  R5E,  S22NE;  TllS.  R5E, 


S22SE;  TllS,  R5E,  S23-S26;  TllS,  R5E, 
S27NE;  TllS,  R5E,  S34-S36;  TllS,  R6E. 
S5NW:  TllS,  R6E,  S5SW;  TllS,  R6E. 
S6-S7;  TllS,  R6E,  S18NW;  TllS,  R6E, 
S18SW;  TllS,  R6E,  Sl9;  TllS.  R6E. 
S20NW;  TllS,  R6E,  S20SW:  TllS,  R6E, 
S20SE;  TllS,  R6E,  S28SW;  TllS,  R6E, 
S28SE;  TllS.  R6E,  S29-S33;  TllS,  R6E. 
S34NW;  TllS,  R6E,  S34SW;  TllS,  R6E, 
S34SE;  T12S,  R5E,  S1-S3;  T12S.  R5E, 
S4NE;  T12S,  R5E,  S4SE;  T12S,  R5E, 
S9NE;  T12S.  R5E.  S9SE;  T12S,  R5E, 
S9SW;  T12S,  R5E,  S10-S16;  T12S,  R5E, 
S17SE;  T12S,  R5E,  S20NE;  T12S,  R5E, 
S20SE;  T12S.  R5E,  S20SW;  T12S,  R5E, 
S21-S33;  T12S,  R5E.  S34NE;  T12S,  R5E, 
S34NW;  T12S,  R5E,  S35-S36;  T12S. 
R6E,  SlNW;  T12S,  R6E,  SlSW;  T12S, 
R6E.  SISE;  T12S.  R6E,  S2-S36;  T12S, 
R7E,  S7-S8;  T12S,  R7E.  S9SW;  T12S. 
R7E.  S13SE;  T12S,  R7E.  S13SW;  T12S. 
R7E,  S14SW;  T12S,  R7E,  S15-S36; 
T12S,  R8E,  S18SE;  T12S.  R8E,  S18SW; 
T12S.  R8E,  S19;  T12S.  R8E,  S20NW; 
T12S,  R8E,  S20SW;  T12S,  R8E.  S20SE; 
T12S,  R8E,  S21SW;  T12S,  R8E,  S21SE; 
T12S,  R8E,  S27SW;  T12S,  R8E,  S28- 
S34;  T12S,  R8E,  S35NW;  T12S,  R8E, 
S35SW;  T13S.  R5E,  SlNW;  T13S.  R5E, 
SINE;  T13S,  R5E.  SlSE;  T13S,  R5E, 
S13SE;  T13S.  R5E.  S13NE;  T13S,  R5E, 
S22SE;  T13S,  R5E,  S23SW;  TlSS,  R5E, 
S23SE;  T13S,  R5E,  S24NE;  T13S,  R5E, 
S24SW;  T13S,  R5E,  S24SE;  T13S.  R5E. 
S25-S27;  T13S,  R5E.  S34NW;  T13S, 
R5E,  S34NE;  T13S.  R5E,  S34SE;  T13S, 
R5E.  S35-S36;  T13S,  R6E.  S1-S6;  T13S, 
R6E,  S7NW;  T13S,  R6E,  S7NE;  T13S, 
R6E,  S7SE;  T13S,  R6E,  S8-S36;  T13S, 
R7E,  S1-S36;  T13S,  R8E,  S1-S36;  T14S, 
R5E,  S1-S2;  T14S,  R5E,  S11-S13;  T14S, 
R5E,  S14NW;  T14S,  R5E,  S14NE;  T14S, 
R5E,  S14SE;  T14S,  R5E.  S23NE;  T14S. 
R5E,  S24NE;  T14S.  R5E,  S24NW;  T14S, 
R6E,  S1-S30;  T14S,  R6E,  S31NW;  T14S, 
R6E,  S31NE;  T14S,  R6E,  S31SE;  T14S, 
R6E,  S32-S36;  T14S,  R7E,  SlNW;  T14S, 
R7E,  SINE;  T14S,  R7E,  SlSE;  T14S, 
R7E.  S2-S9;  T14S.  R7E,  S16NW;  T14S, 
R7E.  S16SE;  Tl4S,  R7E.  S16SW;  T14S. 


R7E.  S17-S21;  T14S,  R7E.  S22SW; 
T14S,  R7E,  S26SW;  T14S,  R7E,  S27- 
S34;  T14S.  R7E,  S35NW;  T14S,  R7E. 
S35SW;  T14S.  R8E,  Si;  T14S,  R8E, 
S2NE;  T14S,  R8E,  S2NW;  T14S,  R8E. 
S2SE;  T14S,  R8E,  S3-S6;  T14S,  R8E, 
S8NW;  T14S,  R8E,  S8NE;  T14S,  R8E. 
S9NW;  T14S,  R8E,  S9NE;  T14S,  R8E, 
S12NE;  TlSS.  R6E,  S1-S4;  T15S,  R6E. 
S5NW;  TlSS.  R6E,  SSNE;  TlSS,  R6E, 
S5SE;  TlSS,  R6E,  S9-S15;  TlSS,  R6E, 
S16NW;  TlSS.  R6E,  S16NE;  TlSS,  R6E, 
S22NE;  TlSS,  R^E,  S23-S24;  TlSS,  R6E, 
S2SNE;  TlSS,  R6E,  S25SE;  TlSS,  R6E, 
S36NE;  TlSS,  R7E.  SlSW;  TlSS.  R7E, 
S2-S11;  TlSS.  R7E.  S12NW;  TlSS,  R7E, 
S12SW;  TlSS.  R7E.  S12SE;  TlSS,  R7E, 
S13-S36;  TlSS,  R8E,  SlOSE;  TlSS,  R8E. 
SllSW;  TlSS,  R8E,  SllSE;  TlSS,  R8E. 
S12NE;  TlSS,  R8E.  S12SW;  TlSS.  R8E. 
S12SE;  TlSS.  R8E.  S13-S16;  TlSS.  R8E, 
S17SE;  TlSS,  R8E,  S19-S36;  T16S,  R7E. 
S1-S6;  T16S.  R7E.  S7NE;  T16S.  R7E. 
S8-S16;  Ties.  R7E,  S17NW;  T16S.  R7E, 
S17NE;  Ties,  R7E,  S17SE;  T16S,  R7E. 
S21-S27;  TIBS,  R7E,  S28NW;  T16S. 
R7E.  S28NE:  TieS.  R7E.  S28SE;  T16S. 
R7E,  S33NE;  T16S.  R7E.  S34-36;  T16S. 
R8E.  S1-S34;  T16S.  R8E.  S3SNW;  T16S. 
R8E.  S3SSW;  T16S,  R8E.  S35SE;  T16S, 
R8E,  S36SE;  T17S,  R7E,  S1-S2;  T17S, 
R7E,  S3NE;  T17S,  R7E,  S3NW;  T17S. 
R7E,  S3SE;  T17S,  R7E,  S11-S14;  T17S, 
R7E.  S23NW;  T17S,  R7E,  S23NE;  T17S. 
R7E,  S23SE;  T17S,  R7E,  S24;  T17S,  R7E, 
S25NE;  T17S,  R8E,  S1-S20;  T17S,  R8E. 
S21NW;  T17S.  R8E.  S21NE;  T17S.  R8E, 
S22-S25;  T17S,  R8E.  S26NW;  T17S. 
R8E.  S2eNE;  T17S.  R8E.  S26SE;  T17S, 
R8E.  S29NW;  T17S.  R8E.  S30NW;  T17S. 
R8E,  S30NE;  T17S,  R8E,  S36;  T18S, 
R8E,  SlNW;  T18S,  R8E,  SINE;  T18S, 
R8E.  SlSE.  The  following  lands  within 
the  Valle  de  San  Felipe  Land  Grant 
bounded  by  UTM  zone  11,  NAD27 
coordinates  (X,  Y):  547000,  3684000; 
S48000, 3664000; 548000, 3663000; 
SS2000, 3663000; 5S2000.  3662000; 
SSIOOO. 3662000;  SSIOOO,  3661000; 
547000,  3661000; S47000,  3664000. 
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Map  Unit  3:  Imperial  County, 
California.  From  USGS  1:100,000 
quadrangle  maps  Borrego  Valley  (1982). 
El  Cajon  (1979),  Salton  Sea  (1982),  and 
El  Centro  (1982),  California.  Lands 
within  T9S,  R9E,  S5SW:  T9S,  R9E,  S6- 
S8;  T9S,  R9E,  S9SW;  T9S,  R9E,  S16NW: 
T9S,  R9E,  S16SW;  T9S,  R9E,  S17-S20; 
T9S,  R9E,  S21NW;  T9S.  R9E,  S21SW; 
T9S,  R9E,  S28NW;  T9S.  R9E,  S28SW; 
T9S,  R9E,  S29-S32;  T9S,  R9E.  S33NW; 
T9S,  R9E,  S33SE;  T9S,  R9E,  S33SW; 
TlOS,  R9E.  S3NW;  TlOS,  R9E,  S3SW; 
TlOS,  R9E,  S4-S9;  TlOS,  R9E,  SlONW; 
TlOS,  R9E,  SlOSE;  TlOS,  R9E,  SlOSW; 
TlOS,  R9E,  S14-S18;  TlOS,  R9E,  S21NE; 
TlOS,  R9E,  S21NW;  TlOS,  R9E,  S22NE; 
TlOS,  R9E,  S22NW;  T13S,  R9E,  S6SW; 
T13S,  R9E,  S7NW;  T13S,  R9E,  S7SE; 
T13S,  R9E,  S7SW;  T13S,  R9E,  S14SW; 
T13S.  R9E,  S15NW;  T13S,  R9E,  S15SE; 
T13S,  R9E,  S15SW:  T13S,  R9E,  Sl6- 
S23;  T13S,  R9E,  S24SW;  T13S,  R9E, 
S25-S36;  T13S,  RlOE,  S29SW;  T13S, 
RlOE,  S30-S32;  T13S,  RlOE,  S33SW; 


T14S,  R9E,  S1-S17;  T14S,  R9E,  S18NE; 
T14S,  R9E,  S18SE;  T14S,  R9E,  S19NE; 
T14S,  R9E,  S20-S28;  T14S,  R9E,  S29NE; 
T14S,  R9E,  S29NW;  T14S,  R9E,  S29SE; 
T14S,  R9E,  S32-S36;  T14S,  RlOE, 
S4NW;  T14S,  RlOE.  S4SW;  T14S,  RlOE, 
S5-S8;  T14S,  RlOE.  S9NW;  T14S,  RlOE, 
S9SW;  T14S,  RlOE,  S16NW;  T14S, 
RlOE,  S17-S19;  T14S,  RlOE,  S20NE; 
T14S,  RlOE.  S20NW;  T14S,  RlOE, 
S30NW;  T14S,  RlOE,  S30SW;  T14S, 
RlOE,  S31NW;  T14S,  RlOE,  S31SW; 
T15S,  R9E,  S1-S5;  T15S,  R9E,  S6NfE; 
T15S,  R9E,  S7-S36;  T15S,  RlOE,  S5SW; 
T15S,  RlOE,  S6-S7;  T15S,  RlOE,  S8NW; 
T15S,  RlOE,  S19;  T15S.  RlOE,  S20SW; 
T15S,  RlOE,  S29NW;  T15S,  RlOE, 
S29SW;  T15S,  RlOE,  S30-S33;  T16.5S, 
R9.5E,  SlNW;  T16.5S,  R9.5E,  SlSE; 
T16.5S,  R9.5E,  SlSW;  T16.5S,  R9.5E, 
S2;  T16.5S,  RlOE,  S4SE;  T16.5S,  RlOE, 
S4SW:  T16.5S,  RlOE,  S5SE;  T16.5S, 
RlOE,  S5SW;  T16.5S,  RlOE,  S6SE; 
T16.5S,  RlOE,  S6SW;  T16S,  R9E,  Sl- 
S14;  Ties,  R9E,  S15NE;  T16S,  R9E, 


S15NW;  Ties,  R9E,  S15SE;  TlOS,  R9E, 
SieNE;  Ties,  R9E,  S16NW;  T16S,  R9E, 
S17NE;  Ties,  R9E,  S17NW;  T16S,  R9E, 
S18NE;  Ties,  R9E,  Sl9;  TlOS,  R9E, 
S28SE;  Ties,  R9E,  S28SW;  TieS,  R9E, 
S30NE;  Ties,  R9E,  S30NW;  T16S,  R9E, 
S30SW;  Ties,  R9E,  S31-S34;  TieS, 
R9E,  S35SW;  T16S,  RlOE,  S4-S7;  TieS, 
RlOE,  S8NE;  T16S,  RlOE.  S8NW;  TieS, 
RlOE,  S18NE;  TieS,  RlOE.  S18NW; 
T17S,  R9E,  Sl-S3e;  T17S,  RlOE,  S2- 
SlO;  T17S,  RlOE,  SllNW;  T17S,  RlOE. 
SllNE;  T17S,  RlOE,  SllSW;  T17S, 
RlOE,  S13SW;  T17S,  RlOE,  S14NW; 
T17S,  RlOE,  S14SW;  T17S,  RlOE, 
S14SE;  T17S,  RlOE,  S15-S23;  T17S, 
RlOE,  S24NW;  T17S,  RlOE,  S24SW; 
T17S,  RlOE,  S25NW;  T17S,  RlOE, 
S25SW;  T17S,  RlOE,  S2e-S35;  T17S, 
RlOE,  SSeNW;  T17S.  RlOE,  S36SW; 
T18S,  R9E,  Sl-Se;  T18S,  R9E,  S7NE; 
T18S,  R9E,  S7SE;  T18S.  R9E.  S7NW; 
T18S,  R9E,  S8-S11. 
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Dated:  June  28.  2000. 

Donald  ).  Barry. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  00-16925  Filed  7-3-00:  8:45  am] 

BILLING  CODE  4310-S5-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Pan  650 

[Docket  No.  000622191-0191-01;  I.D. 
041700D] 

RIN  0648-AO35 

Fistieries  off  West  Coast  States  and  in 
the  Western  Pacific   Pelagics 
Fisheries:  Measures  To  Reduce  the 
Incidental  Catch  of  Seabirds  m  the 
Hawaii  Pelagic  Longline  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  NMFS  proposes  a  rule  under 
the  Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (FMP)  that  would  require 
operators  of  vessels  registered  for  use 
under  Hawaii  pelagic  longline  limited 
access  permits  to  use  two  or  more  of  six 
specific  bird  mitigation  techniques 
when  fishing  with  pelagic  longline  gear 
north  of  25°  N.  lat.;  annually  attend  a 
protected  species  workshop  conducted 
by  NMFS;  and  release  all  hooked  or 
entangled  sea  birds  in  a  manner  that 
maximizes  their  post-release  siu^^ival. 
This  proposed  nile  would  reduce 
fishery  impacts  on  black-footed  and 
Laysto  albatrosses  that  are  accidentally 
hooked  or  entangled  and  killed  by 
Hawaii  pelagic  longliners  diuing  the 
setting  and  hauling  of  longline  gear. 
This  proposed  rule  would  also  reduce 
the  potential  for  interactions  between 
pelagic  longline  fishing  vessels  and 
endangered  short-tailed  albatrosses, 
which  are  known  to  occasionally  visit 
the  Northwestern  Hawaiian  Islands. 
DATES:  Comments  on  this  proposied  rule 
must  be  received  at  the  appropriate 
address  or  fax  number,  (see  ADDRESSES) 
no  later  than  5  p.m.,  Hawaiian  standard 
timp  on  August  21,  2000. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  must  be  sent  to  Kathy 
Cousins,  NMFS  Pacific  Islands  Area 
Office  (PIAO),  1601  Kapiolani  Blvd. 
Suite  1101,  Honolulu  HI  96822;  or  sent 
via  facsimile  (fax)  to  808-973-2941. 


Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  a  background  document  on  the 
proposed  regulatory  action,  including 
an  environmental  assessment  (EA)  and 
initial  regulatory  flexibility  analysis 
(IRFA),  are  available  from  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council 
(Council),  1164  Bishop  St..  Suite  1400, 
Honolulu.  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Cousins,  808-973-2937,  fax  808- 
973-2941,  e-mail 
kathy.cousins@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Hawaii-based  domestic  pelagic  longline 
fishery  operates  under  a  limited  access 
regime  with  a  maximum  of  164 
transferable  permits.  The  number  of 
active  vessels  in  the  fishery  has  ranged 
from  110  to  120;  in  1998,  there  were  114 
active  vessels.  Data  on  Hawaii-based 
pelagic  longline  interactions  with 
seabirds  have  been  collected  by  NMFS 
observers  since  1994.  Estimated  annual 
black-footed  albatross  mortalities  caused 
by  pelagic  longline  gear  range  from  a 
1996  low  of  1,568,  to  a  1994  high  of 
1,994;  there  were  1,963  mortalities 
estimated  to  have  taken  place  in  1998. 
Laysan  albatross  estimated  annual 
mortalities  caused  by  pelagic  longline 
gear  range  from  a  low  in  1996  of  1,047 
to  a  high  in  1994  of  1,828,  with  1,479 
mortalities  estimated  to  have  occurred 
in  1998.  There  have  been  no  observed 
fishery  interactions  with  short-tailed 
albatrosses,  although  two  short-tail 
albatrosses  have  been  sighted  near 
Hawaii  pelagic  longline  operations  at 
sea  on  separate  occasions.  In  response  to 
concerns  expressed  by  the  U.S.  Fish  and 
Wildlife  Service  (FWS),  researchers,  and 
conservationists  about  these  fishery- 
related  impacts  on  albatross 
populations,  the  Council  has  proposed 
regulatory  changes  under  FMP 
framework  procedures.  These  proposed 
changes  were  developed  by  the 
Council's  Pelagics  Plan  Team,  Advisory 
Panel,  and  Scientific  and  Statistical 
Committee.  The  Council  discussed 
various  alternative  sea  bird  mitigation 
measures  at  its  June  1999  meeting  and 
again  at  its  October  1999  meeting,  when 
final  action  was  taken  to  recommend  to 
NMFS  the  measures  set  forth  in  this 
proposed  rule. 

Tne  first  proposed  measure  would 
require  operators  of  vessels  registered 
for  use  with  Hawaii  pelagic  longline 
limited  access  permits  to  employ  2  or 
more  of  6  specific  bird  take  mitigation 
techniques  when  longlining  north  of  25° 
N.  lat.  Individual  pelagic  longline  vessel 
operators  would  choose  which  2  or 
more  of  the  6  mitigation  methods  to 


employ  based  on  their  vessel  operations 
and  at-sea  conditions.  The  six 
mitigation  methods  approved  by  the 
Council  are:  (1)  discharge  offal 
strategically  from  the  side  of  the  vessel 
opposite  the  gear  while  the  vessel  is 
setting  or  hauling  pelagic  longline  gear; 
(2)  begin  to  set  pelagic  longline  gear  at 
least  1  hour  after  sunset  and  complete 
the  setting  operation  at  least  1  hour 
before  sum-ise  using  only  such  lighting 
necessary  for  crew  safety;  (3)  use  only 
completely  thawed  bait  which  has  been 
dyed  blue;  (4)  tow  a  buoy  or  tori  (bird) 
line,  meeting  the  specifications 
proposed  under  50  CFR  660.33(b)(4) 
while  the  longline  gear  is  being  set  and 
hauled;  (5)  attach  weights  of  at  least  45 
grams  to  branch  lines  within  1  meter  of 
each  hook;  and,  (6)  set  the  line  using  a 
line  setting  machine  with  weights  of  at 
least  45  grams  attached  to  branch  lines 
within  1  meter  of  each  hook.  These 
techniques  have  been  tested 
individually  and  were  found  to  mitigate 
71  to  98  percent  of  seabird  interactions 
as  compared  to  normal  Hawaii  pelagic 
longline  operations. 

Two  geographical  management 
options  were  investigated  and  the 
management  area  (north  of  25°  N.  lat.) 
was  selected  by  the  Council  because  it 
encompasses  the  area  with  95  percent  of 
the  fleet's  annual  average  incidental 
seabird  catch  and  impacts  33  percent  of 
the  average  annual  fleet  effort.  The 
second  management  area  option  (north 
of  23°  N.  lat.)  was  rejected  because  it 
would  impact  an  additional  11  percent 
of  fishing  effort  without  significantly 
reducing  incidental  seabird  catch. 

A  no  action  alternative  was  rejected 
because  it  would  not  meet  the  seabird 
conservation  objective.  A  second 
rejected  alternative  would  have  required 
similar  mitigation  techniques,  however, 
the  choice  of  which  2  seabird  take 
mitigation  measures  to  use  would  have 
been  made  by  the  Council  for  all  vessels 
fishing  north  of  25°  N.  lat.  This 
alternative  would  have  required  all 
pelagic  longline  fishing  vessels  to  use 
seabird  mitigation  methods  without 
regard  to  particular  vessel  operating 
patterns  and  at-sea  conditions.  This 
rejected  alternative  would  likely  have 
resulted  in  unduly  burdensome  impacts 
on  fishing  operations.  A  third  rejected 
alternative  would  have  prohibited 
longline  fishing  within  the  exclusive 
economic  zone  (EEZ)  around  Hawaii 
north  of  23°  N.  lat.  This  alternative  was 
rejected  because  it  would  have 
potentially  reduced  seabird  interactions 
by  a  maximum  of  only  62  percent. 

The  second  proposed  measure  would 
require  all  owners  and  operators  of 
longline  vessels  holding  Hawaii 
longline  limited  access  permits  to  attend 
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annual  protected  species  workshops 
conducted  by  NMFS.  These  workshops 
would  educate  Hawaii-based  pelagic 
longline  fishery  participants  on  fishery 
impacts  on  populations  of  seabirds,  sea 
turtles,  and  other  protected  resources, 
provide  information  on  protected 
species  identification,  answer  questions 
concerning  the  most  effective  ways  to 
deploy  required  mitigation  measures, 
and  provide  information  on  additional 
voluntary  modifications  to  fishing 
operations  to  further  minimize 
interactions  with  protected  marine 
species.  These  workshops  would  also 
provide  an  ongoing  forum  for  vessel 
operators  to  express  their  concerns  and 
observations  to  NMFS  concerning  the 
incidental  take  of  protected  species. 

The  third  proposed  measure  would 
require  Hawaii  pelagic  longline  vessel 
operators  to  release  all  hooked  or 
entangled  birds  in  a  maimer  that 
maximizes  their  chances  of  post-release 
survival.  Vessel  operators  would  be 
required  to:  (1)  stop  the  vessel  (to 
remove  line  tension)  when  a  bird  is 
hooked  or  entangled;  (2)  bring  hooked 
or  entangled  birds  on  board  using  dip 
nets  (which  are  required  in  separate 
regulations  at  65  FR  16436  that  were 
published  on  March  28,  2000,  and 
effective  on  April  27,  2000,  for 
retrieving  incidentally  caught  sea 
turtles);  (3)  remove  externally  embedded 
hooks;  and,  (4)  cut  the  line  as  close  as 
possible  to  ingested  hooks  that  caimot 
be  safely  removed. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Council  prepared  an  EA  that 
discusses  the  environmental  impacts 
that  may  result  from  implementation  of 
this  proposed  rule.  A  copy  of  the  EA  is 
available  from  the  Council  (see 
ADDRESSES). 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  that  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  complete  copy  of 
this  analysis  is  available  from  the 
Council  (see  ADDRESSES).  In  the  IRFA 
analysis  NMFS  considered  a  variety  of 
seabird  take  mitigation  alternatives  that 
had  a  range  of  economic  impacts  on  HI 
pelagic  longline  vessel  owners  and 
operators. 

This  proposed  rule  would  potentially 
affect  all  164  Hawaii  pelagic  longline 
fisher>'  limited  entrj-  permit  holders 
(114  of  which  were  active  in  1998).  The 
proposed  measures  are  expected  to  have 
at  least  a  minor  economic  impact  on 
vessel  operators  or  owners  because  of 
the  requirement  for  vessel  operators  to 
use  seabird  mitigation  measures, 


including  the  requirement  to  carry  and 
have  ready  dip  nets,  bolt  cutters,  pliers, 
and  small  knives.  The  actual  economic 
impacts  to  individual  permit  holders  for 
the  entire  range  of  proposed 
management  measures  is  uncertain;  it 
would  depend  on  individual  fishing 
vessel  operating  patterns,  which  seabird 
take  mitigation  measures  are  employed, 
and  how  vessel  operators  respond  to  the 
proposed  new  regulations.  Direct  costs 
to  individual  vessels  for  the  range  of 
fishery  operational  seabird  take 
mitigation  measures  in  the  preferred 
alternative  range  fi-om  zero  for  night 
setting  to  $4,800  per  year  for  the 
purchase  and  maintenance  of  towed 
deterrents.  The  non-operational 
measures  (workshop  attendance  and 
careful  release  of  live  seabirds)  are  not 
anticipated  to  have  significant  economic 
impacts  on  fishery  participants. 

The  preferred  alternative  would 
mitigate  sea  bird  take  and  minimize 
economic  impacts  on  vessel  operators 
by:  (1)  keeping  all  fishing  areas  open 
and  (2)  allowing  vessel  operators  to 
choose  which  2  seabird  take  mitigat5on 
methods  to  use  when  fishing  north  of 
25°  N.  lat.  based  on  their  individual 
fishing  vessel  operations  and  at-sea 
conditions.  Under  this  alternative  it  is 
likely  that  those  vessels  that  already  set 
at  night  (primarily  pelagic  longline 
vessels  targeting  swordfish)  would 
adopt  night  setting  as  one  of  their  2 
required  seabird  mitigation  measures, 
while  those  vessels  that  already  use 
line-setting  machines  (primarily  pelagic 
longline  vessels  targeting  tuna)  would 
employ  line  setters  and  weighted  branch 
lines  as  one  of  their  2  required  seabird 
mitigation  measures.  In  diis  manner, 
negative  economic  impacts  that  result 
from  requirements  to  use  seabird 
mitigation  measures  would  be  avoided 
and  impacts  on  vessel  operations  and 
catch  rates  minimized. 

There  were  3  rejected  alternatives. 
The  first,  a  no  action  alternative,  was 
rejected  because  it  failed  to  meet  the 
management  objective  of  mitigating 
seabird  takes  in  the  pelagic  longline 
fishery. 

The  second  rejected  alternative,  in 
which  the  Council  would  specify  which 
two  or  more  seabird  take  mitigation 
measures  would  be  employed  by  all  HI 
pelagic  longline  vessels,  was  rejected 
because  it  did  not  allow  fishermen 
flexibility  to  choose  the  most  effective 
measures  based  on  individual  vessel 
operating  conditions  and  at-sea 
conditions.  The  economic  impacts 
would  vary  depending  on  which  2 
specific  mitigation  methods  the  Council 
required.  Night  setting  would  have 
uneven  revenue  impacts  (due  to  changes 
in  catch  rates)  depending  on  the  type  of 


fish  the  vessel  is  targeting,  while  the 
other  mitigation  measures  have 
unpredictable  revenue  impacts  due  to  a 
lack  of  data.  Direct  costs  to  the  pelagic 
longline  fishery  for  the  range  of 
mitigation  measures  considered  vary 
from  zero  (night  setting)  to  $4,800  per 
year  for  the  purchase  and  maintenance 
of  towed  deterrents. 

The  third  rejected  alternative,  a 
prohibition  on  all  pelagic  longline 
fishing  within  the  EEZ  around  Hawaii 
north  of  23°  N.  lat.,  was  rejected  because 
it  would  have  reduced  seabird 
interactions  by  a  maximum  of  only  62 
percent.  The  economic  impact  would,  at 
maximum,  be  the  ex-vessel  revenue 
forgone  resulting  from  the  prohibition 
on  longline  fishing  in  the  closed  area. 
This  is  estimated  to  average  $6.4  milUon 
annually  (1994-1998).  It  is  likely  that 
some  of  this  lost  revenue  would  be 
made  up  by  displacement  of  longline 
effort  to  other  areas;  however,  the  result 
of  such  changes  is  difficult  to  predict  or 
quantify. 

Consultation  under  section  7  of  the 
Endangered  Species  Act  (ESA)  was 
initiated  within  NMFS  for  these 
measm-es  to  determine  whether  the 
effect  of  the  proposed  action  on 
threatened  and  endangered  sea  turtles 
and  marine  mammals  is  likely  to  be 
adverse.  This  consultation  is  expected 
to  conclude  soon.  Formal  consultation 
under  section  7  of  the  ESA  between 
NMFS  and  FWS  is  ongoing  to  examine 
whether  the  fishery,  as  managed  under 
the  proposed  measures,  is  likely  to 
jeopardize  the  continued  existence  of 
the  endangered  short-tailed  albatross. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  28,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administratorfor  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 

to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.22,  new  paragraphs  (ee), 
(ff),  and  (gg)  are  added  to  read  as 
follows: 
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§660  22    Prohibitions. 

t         *         *         * 

(ee)  Fish  for  Pacific  pelagic 
management  unit  species  using  pelagic 
longline  gear  with  a  vessel  registered  for 
use  under  a  Hawaii  pelagic  longline 
limited  access  permit  north  of  25°  N.  lat. 
without  employing  two  or  more  of  the 
seabird  mitigation  measures  described 
in  §  660.33(b). 

(ff)  Fail  to  release  seabirds  that  are 
caught  by  pelagic  longline  gear  in  a 
manner  that  maximizes  their  long-term 
'survival  as  described  in  §  660.33(a). 

(gg)  Operate  a  vessel  used  to  fish  for 
Pacific  pelagic  management  unit  species 
using  pelagic  longline  gear  with  a  vessel 
registered  for  use  under  a  Hawaii 
pelagic  longline  limited  access  permit 
after  September  30,  2000,  without  a 
certificate  showing  completion  of  a 
NMFS  workshop  on  protected  species  as 
described  in  §660.34. 

3.  A  new  §  660.33  is  added  to  subpart 
r  tn  rsad  as  follows: 

§660  33     Pelagic  longline  seabird 
mitigation  measures. 

The  operator  of  a  vessel  registered  for 
use  under  a  Hawaii  pelagic  longline 
limited  access  permit  and  engaged  in 
fishing  for  Pacific  pelagic  management 
unit  species  using  pelagic  longline  gear 
north  of  25°  N.  lat.  must: 

(a)  Release  seabirds  that  are  caught  by 
pelagic  longline  gear  in  a  manner  that 
maximizes  their  long-term  survival.  The 
vessel  operator  must  have  on  board  the 
vessel  a  long-handled  dip  net,  bolt 
cutters,  pliers,  and  a  knife.  If  a  seabird 
is  hooked,  the  operator  must  stop  the 
vessel  to  reduce  the  tension  on  the  line 
and  bring  the  seabird  on  board  the 
vessel  using  a  dip  net.  Vessel  crew  must 
work  in  pairs  to  remove  hooks  fi-om 
seabirds.  The  vessel  operator  must 
ensure  that  hooks  are  not  removed 
backward,  as  this  will  cause  further 
damage  to  the  seabird.  The  vessel 
operator  must  ensure  that  the  line  is  cut 
as  close  as  possible  to  the  hook,  that  the 
hook  barb  is  pushed  out  point  first 
through  a  small  knife  incision  and  then 
cut  off  using  bolt  cutters,  and  that  the 
hook  shank  is  removed.  If  an  ingested 
hook  is  in  the  bird's  stomach  and  cannot 
be  removed,  the  vessel  operator  must 
ensure  that  the  line  is  cut  as  close  as 
possible  to  the  hook.  After  removing 
entangled  lines  or  hooks  from  seabirds, 
the  vessel  operator  must  ensure  that  the 
birds  are  left  to  recover  on  board  the 
vessel  for  a  short  period  before  being 
released;  and 

(b)  Use  at  least  two  of  the  following 
six  seabird  mitigation  methods: 

(1)  Discharge  offal  strategically.  While 
pelagic  longline  gear  is  being  set  or 
hauled,  fish,  fish  parts,  or  bait  must  be 


discharged  on  the  opposite  side  of  the 
vessel  from  where  the  longline  is  being 
set  or  hauled.  Sufficient  quantities  of 
offal  must  be  retained  between  sets  for 
this  purpose; 

(2)  Night  setting.  Begin  setting  pelagic 
longline  gear  at  least  1  hour  after  local 
sunset  and  complete  the  setting  process 
at  least  1  hour  before  local  sunrise, 
utilizing  only  enough  deck  lighting  to 
ensure  safety; 

(3)  Blue-dyed  bait.  Thaw,  and  dye 
blue,  all  bait  used.  The  color  intensity 
of  the  blue-dyed  bait  must  conform  to  a 
level  specified  by  a  color  quality  control 
card  issued  by  NMFS; 

(4)  Towed  deterrent.  While  setting 
and  hauling  the  gear,  employ  a  tori 
(bird)  line  or  towed  buoy  that  meets  the 
specifications  of  this  paragraph.  The 
point  of  attachment  between  the  tori 
line,  or  towing  line  for  the  towed  buoy, 
and  the  towing  pole  to  which  it  is 
attached  must  be  4  to  8  m  above  the  sea 
surface.  The  tori  line  or  towing  line  for 
the  towed  buoy  must  be  constructed  of 
material  that  is  between  5  mm  and  8 
mm  in  diameter.  The  tori  line  must  be 

a  minimum  of  150  m  in  length  and  be 
weighted  at  the  end  so  that  it  streams 
directly  over  the  pelagic  longline  gear, 
even  in  cross  winds.  If  a  towed  buoy  is 
used,  it  must  be  an  inflatable  type 
rubber  buoy  at  least  50  in.  (127  cm)  in 
circumference.  The  buoy  must  be 
attached  to  the  towing  pole  by  a  line 
which  is  at  least  175  ft  (53.3  m)  long, 
and  must  be  towed  to  maintain  a 
distance  of  approximately  150  ft  (45.7 
m)  behind  the  vessel  during  setting  and 
approximately  90  ft  (27.4  m)  during 
hauling  operations.  For  both  types  of 
deterrents,  swivels  must  be  placed  every 
20  m  along  the  line  to  reduce  twisting. 
A  total  of  7-10  pairs  of  streamers  must 
be  attached  to  the  line  at  5  m  intervals 
begiiming  10  m  from  the  point  of 
attachment  to  the  towing  pole.  The 
streamers  must  be  made  of  a  heavy, 
flexible  material  which  allows  them  to 
move  freely  and  be  attached  to  the  line 
using  three-way  swivels  or  adjustable 
snaps.  The  tori  line,  or  towing  line  for 
the  buoy,  must  be  attached  to  a  towing 
pole  at  the  stern  of  the  vessel  that  is 
positioned  such  that  it  is  directly  above 
the  baited  hooks  as  they  are  deployed  or 
hauled  back.  The  streamers  must  be 
constructed  and  deployed  in  a  manner 
such  that  they  each  skim  the  water's 
surface  in  the  area  where  the  gear  is 
being  set  and  hauled; 

(5)  Weighted  branch  lines.  Attach  a 
weight  of  at  least  45  g  to  each  branch 
line  within  1  m  of  each  hook;  or 

(6)  Line-setting  machine  with 
weighted  branch  lines.  Set  the  mainline 
using  a  line-setting  machine  (e.g. 
Lindgren-Pitman  model  LS— 4)  operating 


at  least  1.3  times  the  average  setting 
speed  of  the  vessel.  A  weight  of  at  least 
45  g  must  be  attached  to  each  branch 
line  within  1  m  of  the  hook. 

4.  A  new  §  660.34  is  added  to  subpart 
C  to  read  as  follows: 

§660.34     Annual  protectea  species 
workshops- 

The  owner  and  operator  of  a  vessel 
registered  for  use  under  a  Hawaii 
pelagic  longline  limited  access  permit 
and  engaged  in  fishing  for  Pacific 
pelagic  management  unit  species  using 
pelagic  longline  gear  must  annually 
attend  a  NMFS  workshop  on  protected 
species  and  receive  a  protected  species 
workshop  certificate  before  commencing 
fishing  each  fishing  season.  For  the 
years  2000  and  2001,  all  vessel  owners 
and  operators  must  have  attended  a 
protected  species  workshop  by 
September  30,  2000.  The  vessel  owTier 
must  ensure  the  vessel  operator  is 
certified.  An  owner  or  operator  must 
maintain  proficiency  sufficient  to 
perform  the  procedures  required  by 
relevant  protected  species  regulations  of 
NMFS,  and  must  attend  and 
satisfactorily  complete  a  formal  training 
session  approved  by  the  Administrator 
of  PIAO,  in  order  to  obtain  his  or  her 
protected  species  workshop  certificate. 
Owners  and  operators  nay  be  required 
to  attend  additional  formal  training 
sessions  if  there  are  substantial  changes 
in  the  fishery,  fishing  gear,  or  mitigation 
techniques.  Additional  training  may  be 
required  for  any  owner  or  operator  who 
is  found  by  the  Administrator  of  PIAO, 
to  lack  proficiency  in  the  application  of 
mitigation  techniques  presented  at  the 
workshop.  NMFS  may  waive  the 
requirement  to  attend  these  workshops 
by  notice  to  all  vessel  owners  and 
operators. 
(FR  Doc.  00-16939  Filed  7-3-00;  8:45  am] 
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ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

NUMMARY:  NMFS  reopens  the  public 
comment  period  on  a  proposed  rule  to 
prohibit  the  use  of  setnet  (gillnet  and 
trammel  nets)  fishing  gear  to  take 
groundfish  species  in  portions  of  the 
exclusive  economic  zone  (EEZ)  adjacent 
to  state  waters  at  four  areas  off 
California.  NMFS  is  reopening  the 
comment  period  to  ensure  that  affected 
fishers  are  aware  of  the  proposed 
changes  and  have  an  opportunity  to 
provide  comments.  This  action  is 
intended  to  avoid  unnecessary  bycatch 
and  is  expected  to  promote  consistent 
conservation  of  groundfish  stocks  and 
species  managed  by  California 
throughout  their  range. 
DATES:  Comments  must  be  received  on 
or  before  August  3,  2000. 


ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  Rodney  R. 
Mclimis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Sustainable  Fisheries 
Division.  Southwest  Region,  NMFS, 
562-PRn-4n4n 

SUPPlEmen"'ary  iNFCHVAnoN:  The 
proposed  rule  that  would  prohibit  the 
use  of  set  nets  in  portions  of  the  EEZ 
was  published  in  the  Federal  Register 
on  May  19,  2000  (65  FR  31871). 
Groundfish  fisheries  on  the  west  coast 
are  managed  under  the  authority  of  the 
Fishery  Management  Plan  for 
Groundfish  Fisheries  off  Washington, 
Oregon,  and  California.  California  has 
jurisdiction  over  fishing  for  groundfish 


and  other  species  widun  State  waters 
and,  with  respect  to  State  registered 
vessels,  in  the  EEZ  off  California  as  long 
as  State  regulations  are  not  in  conflict 
with  Federal  regulations.  This  action 
would  achieve  consistency  between 
regulations  governing  waters  under 
California's  jiuisdiction  and  those  of  the 
EEZ.  NMFS  is  reopening  the  comment 
period  to  ensure  that  affected  fishers  are 
aware  of  the  proposed  changes  and  have 
an  opportimity  to  provide  comments. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  29.  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-16934  Filed  7-3-00;  8:45  am] 

BILLING  CODE  3510-22-F 


41428 


Notices 


Federal  Register 

Vol.  65,  No.  129 
Wednesday,  July  5,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectio^ 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  tor  Extensior  of  a 
Currently  Approved  Information 
Collection 

agency:  Commodity  Credit  Corporation, 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  a  ctirrently  approved 
information  collection  in  support  of  the 
CCC  Facility  Guarantee  Program  (FGP) 
based  on  re-estimates. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  5,  2000  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Lontact  Merle  Brown,  Director,  Program 
Administration  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  AgStop  1031,  Washington, 
DC  20250-1031,  telephone  (202)  720- 
3573. 

SUPPLEMENTARY  INFORMATION: 

Title:  CCC  Facility  Guarantee  Program 
(FGP). 

0\fB  Number:  0551-0032. 

Expiration  Date  of  Approval:  February 
28,2001. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
FGP  is  to  expand  U.S.  agricultural 
exports  by  improving  agricultural 
infrastructure  in  importing  countries. 
The  FGP  makes  available  export  credit 
guarantees  to  encourage  U.S.  private 
sector  financing  of  foreign  purchases  of 
U.S.  goods  and  services  on  credit  terms. 
The  CCC  currently  offers  the  FGP  for 
exports  to  at  least  3  countries  and  7 
country  regions.  The  FGP  information 
collection  is  similar  to  those  for  the 


Export  Credit  Guarantee  Program  (GSM- 
102)  and  the  Intermediate  Export  Credit 
Guarantee  Program  (GSM-103)  (OMB 
control  number  0551-004).  The 
information  collection  for  the  FGP 
differs  primarily  as  follows: 

(1)  The  applicant,  in  order  to  receive 
a  payment  guarantee,  provides 
information  evidencing  that  the 
exported  goods  and  services  used  to 
develop  improved  infrastructtire  will 
primarily  benefit  exports  of  U.S. 
agricultuiral  commodities  and  products; 

(2)  The  applicant  is  required  to  certify 
that  the  value  of  non-U. S.  components 
of  good  and  services  is  less  than  50 
percent  of  the  contract  value  covered 
under  the  payment  guarantee. 

In  addition,  each  exporter  and 
exporter's  assignee  (U.S.  financial 
institution)  must  maintain  records  on  all 
information  submitted  to  CCC  and  in 
connection  with  sales  made  under  the 
FGP.  The  information  collected  is  used 
by  CCC  to  manage,  plan,  evaluate  and 
account  for  government  resources.  The 
reports  and  records  are  required  to 
ensiu'e  the  proper  and  judicious  use  of 
public  funds. 

Estimate  of  Burden:  The  public 
reporting  burden  of  these  collections  is 
estimated  to  average  3.88  hours  per 
response. 

Respondents:  Exporters  of  U.S. 
agricultural  commodities,  banks  or  other 
financial  institutions,  producer 
associations,  export  trade  associations, 
and  U.S.  Government  agencies. 

Estimated  Number  of  Respondents:  58 
per  annimi. 

Estimated  Number  of  Responses  per 
Respondent:  1.14  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  256  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  Chisley, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-2568. 

Request  for  Comments:  Send 
conmients  regarding  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Merle  Brown, 
Director,  Program  Administration 
Division,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  AgStop 
1031,  Washington,  DC  20250-1031,  or 
to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  Persons 
with  disabilities  who  require  an 
alternative  means  for  communication  of 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C.  on  June  28, 
2000. 

Richard  Fritz, 

General  Sales  Manager,  Foreign  Agricultural 
Service. 
[PR  Doc.  00-16891  Filed  7-3-00;  8:45  am] 

BILLING  COOE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Draft  EIS.  Fernow  Experimental  Forest. 
Implementation  of  New  Research 
Studies.  Monongahela  National  Forest 
Land  and  Resource  Management  Plan, 
Tucker  County,  WV 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  correction  and 
extension  of  comment  period. 

SUMMARY:  The  agency  published  a 
notice  of  availability  for  a  draft 
environmental  impact  statement  (EIS 
No.  000185)  for  the  Femow 
Experimf^ntal  Forpsf  on  June  16.  2000, 
in  the  Federal  Register  (65  FR  37780). 
The  comment  due  date  in  the  notice  was 
listed  as  July  31,  2000.  Prior  to  the 
publication  of  the  notice  in  the  Federal 
Register  the  agency  had  sent  a  copy  of 
the  draft  EIS  to  interested  parties  on 
June  7,  2000,  but  had  listed  the 
comment  due  date  as  August  2,  2000.  To 
avoid  confusion  about  the  date  the 
comments  are  due,  the  Forest  Service  is 


extending  the  comment  period  to 
August  7,  2000. 

DATES:  Written  comments  are  due  by 
August  7,  2000. 

ADDRESSES:  Forest  Service,  USDA, 
Timber  and  Watershed  Laboratory,  P.O 
Box  404.  Parsons,  WV  26287-0404 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Adams,  Project  Leader,  at 
(304)  478-2000. 

Dated:  lune  28.  2000. 

Barbara  C.  Weber, 

Associate  Deputy  Chief  for  Research  and 
Development. 

(FR  Doc.  00-16855  Filed  7-3-00;  8:45  am] 

BILLING  CODE  3410-11-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Date  and  Time:  July  11,  2000;  9:30 
A.M.-5  P.M.  July  12,  2000;  9  A.M.-ll 
A.M. 

Place:  Cohen  Building,  Room  3321, 
330  Independence  Ave.,  SW., 
Washington,  DC  20237. 
'       Closed  Meeting:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  nonmilitary 
international  broadcasting.  They  will 
address  internal  procedural,  budgetar\', 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
i^late  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)  (2l  and  (6)) 

Contact  Person  for  More  Information: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  John  Lindburg  at 
(202)  401-3736. 

Dated:  June  30,  2000. 
John  A.  Lindburg, 
Legal  Counsel. 
[FR  Doc.  00-17103  Filed  6-30-00;  2:48  am) 

BILLING  CODE  8230-01-*! 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Census  Advisory  Comrnitlees 

AGENCY:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  (Pub.  L.  92- 
463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  joint  meeting  of 
the  2000  Census  Advisory  Committee 
(CAC),  the  CAC  of  Professional 
Associations,  the  CAC  on  the  African 
American  Population,  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations,  the  CAC  on  the  Asian 
Population,  the  CAC  on  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations,  and  the  CAC  on  the 
Hispanic  Population.  The  meeting  will 
be  primarily  an  informational  meeting 
focusing  on  the  American  Commimity 
Survey  and  planning  for  the  2010 
decennial  census.  Participants  also  will 
discuss  the  status  of  Census  2000 
activities  and  share  their  experiences  as 
they  relate  to  the  American  Community 
Survey  (ACS)  and  2010  census 
planning.  Last  minute  changes  to  the 
schedule  are  possible,  and  they  could 
prevent  us  from  giving  advance  notice. 
DATES:  On  Friday,  July  28,  2000,  the 
meeting  will  begin  at  8:30  a.m.  and 
adjourn  at  approximately  5:15  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Doubletree  Hotel,  300  Army  Navy 
Drive.  Arlington.  VA 

FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  U.S.  Census  Bureau,  Room 
1647,  Federal  Building  3,  Washington, 
DC  20233,  telephnnp  ^ni-457-2308. 
SUPPLEMENTARY  INFORMATION:  The  CACs 
on  the  African  American  Population, 
American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Native  Hawaiian  and  Other  Pacific 
Islander  Populations,  and  the  Hispanic 
Population  are  composed  of  nine 
members  each,  appointed  by  the 
Secretary  of  Commerce.  The  Committees 
provide  an  organized  and  continuing 
channel  of  communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  effort  to 
reduce  the  differential  undercount  for 
Census  2000,  and  on  research, 
technological,  and  policy  issues  related 
to  the  2010  decennial  census,  the  ACS, 
and  related  programs. 


The  CAC  of  Protessionai  Associations 
is  composed  of  36  members  appointed 
by  the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairman  of  the  Board  of  the  American 
Marketing  Association.  The  Committee 
advises  the  Director,  Bureau  of  the 
Census,  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  its  area  of  expertise. 

The  2000  Census  Advisory  Committee 
is  composed  of  a  Chair.  Vice  Chair,  and 
up  to  40  member  organizations,  all 
appointed  by  the  Secretary  of 
Commerce.  The  Advisory  Committee 
considers  the  goals  of  Census  2000  and 
user  needs  for  information  provided  by 
that  census.  The  Committee  provides  an 
outside  user  perspective  about  how 
operational  planning  and 
implementation  methods  for  Census 
2000  are  realizing  the  overall  goals  of 
achieving  an  acciu^te  count  during 
Census  2000.  The  Advisory  Committee 
considers  all  aspects  of  Census  2000  and 
advises  the  Secretary  of  Commerce  on 
its  findings. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  June  27,  2000. 
Robert  J.  Shapiro, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
[FR  Doc.  00-16806  Filed  7-3-00;  8:45  am] 
BILUNG  CODE  3S10-07-M 


DFPAP-  MENT  OF  COMMERCE 

Burea^    '  Eioo-t  Administration 

Notice  0'  Mee!  ng  With  Interested 
Pi^bhc  "^c  Discuss  Sanctions  Easing 

fc  No^h  Korea 

The  Bureau  of  Export  Administration 
(BXA),  in  conjimction  with  other  federal 
agencies,  will  brief  companies  and 
interested  organizations  on  recent 
changes  in  North  Korea  that  have  led  to 
easing  of  trade  sanctions.  U.S.  officials 
will  provide  information  on  the  new 
rules  for  doing  business  with  North 
Korea. 
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The  meeting  will  be  held  July  6,  2000. 
at  9:30  a.m..  at  the  Department  of 
Commerce.  Herbert  C.  Hoover  Building, 
Room  6802.  14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue.  NW,  Washington,  DC. 

If  you  plan  to  attend,  please  fax  your 
name  and  company  or  organization 
affdiation  to  ATTN:  NORTH  KOREA 
BRIEFING,  at  (202)  482-6088.  For 
further  information  contact  Frank 
Ruggiero  in  BXA  at  (202)  482-1926  or 
482-4252.  Interested  parties  requiring 
specicd  accommodations  should  also 
contact  BXA  in  advance. 

Background 

On  June  19,  2000.  BXA  published 
regulations  easing  sanctions  on  North 
Korea.  This  implemented  the 
Administration's  September  1999 
decision  to  ease  sanctions  provided 
North  Korea  maintains  its  moratoriimi 
on  testing  long-range  ballistic  missiles. 
U.S.  exporters  may  now  export  the  vast 
majority  of  U.S.  consumer  products  to 
North  Korea  without  a  license, 
including  agricultural,  medical,  and 
low-level  industrial  goods  and  services. 
The  Administration's  sanctions  easing 
program  continues  to  require  a  license 
for  items  on  the  Commerce  Control  List 
(CCL).  including  additional  items  added 
to  the  CCL  on  June  19.  Items  on  the  CCL 
include  multilaterally  controlled  items, 
as  well  as  a  range  of  lower-level 
products  and  technologies  controlled  for 
anti-terrorism  and  non-proliferation 
reasons. 

Other  Federal  agencies  took  related 
measures.  The  Transportation 
Department  published  a  rule  lifting  the 
ban  on  U.S.  ships  and  aircraft 
transporting  goods  or  traveling  to  North 
Korea.  Previously,  U.S.  registered  ships 
and  aircraft  were  prohibited  from 
engaging  in  such  activities.  The 
Treasury  Department  published  rules 
allowing  new  financial,  trade  and  other 
transactions  with  North  Korea  and  its 
nationals.  Treasury  will  require  a 
notification  and  approval  process  for  all 
imports  from  North  Korea. 

BXA  has  scheduled  a  meeting  for  July 
6  to  more  fully  explain  to  industry  and 
other  organizations  the  new  rules  for 
conducting  business  with  North  Korea. 

James  A.  Lewis, 

Director,  Office  of  Strategic  Trade. 

[PR  Doc.  00-16886  Filed  7-3-00;  8:45  am] 

aiLLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  32-2000) 

Foreign-Trade  Zone  112 — Colorado: 
Springs.  CO.  Application  for 
Expansion  and  Request  for 
Manufacturing  Authority  (Data  Storage 
Systems) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Colorado  Springs 
Foreign-Trade  Zone.  Inc..  grantee  of  FTZ 
112,  requesting  authority  to  reorganize 
and  expand  its  existing  zone  space  to 
include  three  new  sites  in  Colorado 
Springs,  Colorado,  amd  requesting,  on 
behalf  of  the  Quantum  Corporation  and 
its  subsidiaries  (Quantum),  authority  to 
manufacture  data  storage  drives  under 
zone  procediues  within  FTZ  112 
(Colorado  Springs  Customs  Service 
Station).  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended. 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  June  27,  2000. 

FTZ  112  was  approved  on  November 
1,  1984  (Board  Order  281.  49  FR  44936. 
11/13/84).  The  zone  currently  consists 
of  one  site  (2,270  acres)  within  the 
Colorado  Centre  industrial  and 
conunercial  community  on  Drennan 
Road,  in  El  Paso  County,  adjacent  to  the 
Colorado  Springs  Municipal  Airport. 

The  applicant  is  now  requesting 
authority  to  transfer  1017.22  acres  from 
the  current  site  to  three  proposed  sites. 
The  area  to  be  removed  from  the  zone 
is  located  within  the  current  Site  1,  the 
Colorado  Centre  and  is  north  of 
Fontaine  Boulevard,  east  of  Powers 
Boulevard,  south  of  Bradley  Road,  and 
west  of  Meridian  Road.  The  expansion 
would  include  the  following  new  sites: 
proposed  Site  2:  (55.84  acres) 
Arrowswest  Business  and  Industrial 
Park,  located  along  the  Garden  of  the 
Gods  High-Tech  Corridor,  Colorado 
Springs,  Colorado;  proposed  Site  3: 
(202.94  acres)  InterQuest  Business  and 
Industrial  Park,  located  at  the 
intersection  of  1-25  and  InterQuest 
Parkway;  and  proposed  Site  4:  (1023.6 
acres)  Colorado  Springs  Airport,  located 
at  the  intersection  of  Powers  Boulevard 
and  Drennan  Road.  The  proposed 
expansion  would  add  265.48  acres  to 
the  zone. 

The  application  also  requests 
authority  on  behalf  of  Quantum  to 
manufacture  data  storage  systems 
within  FTZ  112  (within  the  proposed 
expansion  area).  Quantum  currently 
operates  in  three  buildings  (392,688 
square  feet)  within  proposed  Site  3.  The 


Quantum  facilities  are  used  for  the 
manufacturing  of  DLTtape^^  drives, 
solid  state  disk  drives,  ATL  Products 
(DLTtapeTM  libraries)  and  Snap! 
Systems  (file  servers)  (HTS  8471,  duty 
free).  Components  and  materials 
sourced  from  abroad  {representing  about 
60%  of  all  parts  consumed  in 
manufactunng)  include:  vulcanized 
rubber,  packing  materials  of  wood. 
plastic  and  paper,  springs,  data 
processing  machines  and  parts,  gaskets, 
electric  motors  and  parts,  electrical 
transformers,  bearings,  primary  cells 
and  batteries,  prepared  unrecorded 
media,  insulated  wire,  measuring 
instruments  and  electrical  apparatuses 
for  switching  electrical  circuits  (HTS 
3923. 3926,  4016.  4819,  4821.  7320, 
8471. 8473, 8484,  8485.  8501,  8503, 
8504, 8506. 8523,  8536,  8544, and  9031, 
duty  rate  ranges  from  duty-ft'ee  to 
10.7%). 

FTZ  procedures  would  exempt 
Quantum  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  Some  27  percent  of 
the  plant's  shipments  are  exported.  On 
its  domestic  sales.  Quantum  would  be 
able  to  choose  the  duty  rates  during 
Customs  entr\'  procedures  that  apply  to 
finished  data  storage  drives  (duty-free) 
for  the  foreign  inputs  noted  above.  The 
request  indicates  that  the  savings  from 
FTZ  procedures  would  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  5,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  18.  2000) 

A  copy  cf  the  application  and  the 
accompanying  exhibits  rvill  be  available 
for  public  inspection  at  each  cf  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  1625  Broadway, 
Suite  680,  Denver,  CO  80202 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716.  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue.  NW.. 
Washington,  D.C.  20230 


Dated:  June  28,  2000. 
Pierre  V.  Duy, 
Acting  Executive  Secretary. 
(FR  Uoc.  00-16957  Filed  7-3-00;  8:45  am] 
BILUNG  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  From  the 
People's  Republic  of  China:  Final 
Results  of  Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Certain  cased 
pencils  from  the  People's  Republic  of 
China. 

SUMMARY:  On  December  1, 1999.  the 

Department  of  Commerce  ("the 
Department")  published  the  notice  of 
mitiation  of  sunset  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China  {"PRC")  (64  FR 
67247).  pursuant  to  section  751(c)  of  the 
Tariff  .Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
response  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  we 
determined  to  conduct  an  expedited 
sunset  review  Based  on  our  analvsis  of 
the  comments  received,  we  find  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  Final  Results  of  the  Review. 
EFFECTIVE  DATE:  July  5.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  James  Meader.  Office  of 
Policy  for  Import  Administration, 
International  Trade  .Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N\V,. 
Washington,  DC  20230:  telephone:  (202) 
482-1698  or  (202)  482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January'  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("LTIAA").  In  addition, 
unless  otherwise  indicated,  all  citations 


to  the  Department  regulations  are  to  19 
CFRPart  351  (1999),  Guidance  on 
methodological  or  anaKftical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Pohcy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16,  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  December  1,  1999,  the  Department 
published  the  notice  of  initiation  of 
sunset  review  of  the  antidumping  duty 
order  on  certain  cased  pencils  from  the 
PRC  (64  FR  67247),  We  invited 
interested  parties  to  comment.  On  the 
basis  of  a  notice  of  intent  to  participate 
and  adequate  substantive  response  filed 
on  behalf  of  domestic  interested  parties 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review. 
The  Department  is  conducting  this 
sunset  review  in  accordance  with 
sections  751  and  752  of  the  Act. 

In  accordance  with  section 
751(c)(5)(C)(v)oftheAct,the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995),  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act,  Therefore,  on 
April  6,  2000,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  from  the  PRC  is 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  June  28,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act,  1 

Scope  of  Review 

The  products  covered  by  this 
investigation  are  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and'or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  m  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
{e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10  00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"). 


Specifically  excluded  from  the  scope 
of  this  investigation  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
and  chalks. 2 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  sunset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director. 
Office  of  Policy.  Import  Administration, 
to  Troy  H.  Cribb.  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  28,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandimi  which  is  on  file  in 
B-099.  the  Central  Records  Unit,  of  the 
main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  ia.doc.gov/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporter 


China  First  

Shanghai  Lansheng  Corp 

Shangtiai  Foreign  Trade  Corp  .. 
Guangdong  Stationery/Three 

Star  Stationery '  

Guangdong  Statior>ery/all  other 

producers* 

PRC-wide 


Margin 
(percent) 


8.60 
19.36 
11.15 

0.00 

53  65 
53.65 


^  Exported  by  Guangdong  Stationery  and 
produced  by  Three  Star. 

2  Exported  by  Guangdong  Stationery  and 
produced  by  all  ottier  producers. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-year  Reviews.  65  FR  18058  (April  6,  2000), 


2  See  Notice  of  Scope  Rulings,  62  FR  62288 
(November  21,  1997)  (the  Department  determined 
that  a  plastic,  quasi-mechanical  pencil  known  as 
the  Bensia  pencil  is  outside  the  scope  of  the  order); 
and  Notice  of  Scope  Rulings,  63  FR  29700  (June  1, 
1998)  (Naturally  Pretty,  a  young  girl's  10  piece 
dress-up  vanity  set.  including  two  3-incb  pencils, 
is  outside  the  scope  of  the  order). 
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administrative  protective  orders 
("  APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(c),  752,  and  777{i)  of 
the  Act. 

Dated:  June  28.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  00-16955  Filed  7-3-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMEN^T  OF  COMMERCE 

iniernationai  Oracle  Administration 
[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China,  Finai  Results  of 
Expedited  Sunset  Review  of 
Antidumping  Duty  Orde^ 

AGENCY:  import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  fresh  garlic 
from  the  People's  Republic  of  China. 

summary:  On  December  1,  1999.  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
("PRC")  (64  FR  67247),  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  responses  from  respondent 
interested  parties,  we  determined  to 
conduct  an  expedited  sunset  review. 
Based  o'n  our  analysis  of  the  comments 
received,  we  find  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  listed  below  in 
the  section  entitled  Final  Results  of  the 
Review. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
\V.  Cho  or  James  Maeder.  Office  of 
Policy  for  Import  Administration, 


International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date,  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  December  1,  1999,  the  Department 
published  the  notice  of  initiation  of 
sunset  review  of  the  antidumping  duty 
order  on  fresh  garlic  from  the  PRC  (64 
FR  67247).  We  invited  parties  to 
comment.  On  the  basis  of  a  notice  of 
intent  to  participate  and  adequate 
substantive  response  filed  on  behalf  of 
domestic  interested  parties  and 
inadequate  substantive  responses  from 
respondent  interested  parties,  we 
determined  to  conduct  an  expedited 
sunset  review.  The  Department  is 
.  conducting  this  sunset  review  in 
accordance  with  sections  751  and  752  of 
the  Act. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  on 
April  6,  2000,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  PRC  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than  June 
28,  2000,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.i 


I  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews,  65  FR  18058  (April  6,  2000). 


Scope  of  Review 

The  products  subject  to  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing,  and 
level  of  decay.  The  scope  of  this  order 
does  not  include  the  following:  (a) 
Garlic  that  has  been  mechanically 
harvested  and  that  is  primarily,  but  not 
exclusively,  destined  for  non-fresh  use; 
or  (b)  garlic  that  has  been  specially 
prepared  and  cultivated  prior  to 
planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed.  The 
subject  merchandise  is  used  principally 
as  a  food  product  and  for  seasoning.  The 
subject  garlic  is  currently  classifiable 
under  subheadings  0703.20.0000, 
0710.80.7060.  0710.80.9750, 
0711.90.6000,  and  2005.90.9500  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

In  order  to  be  excluded  from  the 
antidumping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non-fresh  use  or  (2) 
specially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  sunset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  March  30,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099,  the  Central  Records  Unit,  of  the 
main  Commerce  building. 


In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  ia.doc.gov/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 
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Manufacturer/exporter 

Margin 
(percent) 

PRC-wide 

376  67 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)oftheAct. 

Dated:  June  28,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

FR  Doc.  00-16954  Filed  7-3-00;  8:45  am) 
BILUNQ  CODE  3510-OS-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-811.  A -588-831] 

Grain-Oriented  Electrical  Steel  From 
Italy  and  Japan:  Final  Results  of 
Expedited  Sunset  Reviews  of 
Antidumping  Duty  Orders 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION;  Notice  of  final  results  of 
expedited  sunset  reviews:  grain-oriented 
electrical  steel  from  Italy  and  Japan. 

summary:  On  December  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  grain- 
oriented  electrical  steel  ("GOES")  from 
Italy  and  Japan  (64  FR  67247)  pursuant 
to  section  751(c)  of  the  Tariff  Act  of 


1930.  as  amended  ("the  Act").  On  the 
basis  of  notices  of  intent  to  participate 
and  adequate  substantive  responses 
filed  on  behalf  of  domestic  interested 
parties  and  inadequate  response  fi-om 
respondent  interested  parties  (in  these 
cases,  no  response),  the  Department 
determined  to  conduct  expedited 
reviews.  As  a  result  of  these  reviews,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Reviews  section  of  this 
notice. 

EFFECTIVE  date:  July  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
3330.  respectively 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  anah'tical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  [" Sunset  Policy 
Bulletin"). 

Scope  of  Reviews 

The  scope  of  these  reviews  includes 
GOES,  which  is  a  flat-rolled  alloy  steel 
product  containing  by  weight  at  least 
0.6  percent  of  silicon,  not  more  than 
0.08  percent  of  carbon,  not  more  than 
1.0  percent  of  aluminimi,  and  no  other 
element  in  an  eunount  that  would  give 
the  steel  the  characteristics  of  another 
alloy  steel,  of  a  thickness  of  no  more 
than  0.56  millimeters,  in  coils  of  any 
width,  or  in  straight  lengths  which  are 
of  a  width  measuring  at  least  10  times 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tarifi"  Schedule  of  the 
United  States  ("HTS")  under  item 
numbers  7225.10.0036,  7226.10.1030, 
7226.10.5015,  and  7226.10.5056. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 


purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Background 

On  December  1,  1999,  the  Department 
initiated  the  sunset  reviews  of  the 
antidumping  duty  orders  on  GOES  from 
Italy  and  Japan  (64  FR  67247),  pursuant 
to  section  751(c)  of  the  Act.  The 
Department  received  a  notice  of  intent 
to  participate  in  these  cases  on  behalf  of 
Allegheny  Ludlum  Qprporation 
("Allegheny  Ludlum'4  AK  Steel 
Corporation  ("AK  Steel"),  Butler  Armco 
Independent  Union,  the  United 
Steelworkers  of  America  AFL-CIO/CLC. 
and  the  Zanesville  Armco  Independent 
Union  (collectively,  "domestic 
interested  parties"),  within  the 
applicable  deadline  (December  16. 
1999)  specified  in  19  CFR 
351.218(d)(l)(i).  Additionally,  on 
December  16,  1999,  Acciai  Special! 
Terni  S.p.A.  and  Acciai  Speciali  Temi 
USA  Inc.  (together,  "AST")  submitted 
an  entry  of  appearance  in  the  Italian 
proceeding  and,  pursuant  to  19  CFR 
351.305(b),  an  application  for  access  to 
business  proprietary  information  under 
administrative  protect  order. 

Allegheny  Ludlum  and  AK  Steel 
claimed  interested-party  status  under 
section  77l(9)(C)  of  the  Act,  as  U.S. 
producers  of  a  domestic  like  product. 
The  unions  listed  above  are  interested 
parties,  pursuant  to  771(9)(D),  because 
they  are  certified  or  recognized  unions 
or  groups  of  workers  representative  of 
the  industry  engaged  in  the 
manufacture,  production,  or  wholesale 
in  the  United  States  of  the  domestic  like 
product. 

Domestic  interested  parties  state  that 
Allegheney  Ludlum,  Armco  Inc. 
("Armco"),  United  Steel  Workers  of 
America,  Butler  Armco  Independent 
Union,  and  Zanesville  Armco 
Independent  Union  were  the  petitioners 
in  the  initial  investigation  of  GOES  from 
Italy  and  participated  in  the  only 
completed  administrative  review  of  the 
Italian  order  (see  January  3,  2000, 
substantive  response  of  domestic 
interested  parties  at  5).  Armco  was  not 
a  petitioner  in  the  case  concerning 
GOES  from  Japan  because  Armco  had 
certain  technical  relationships  with  a 
Japanese  producer  of  GOES  at  the  time 
that  it  wanted  to  preserve.  However,  the 
relationship  terminated  priu.  lo  AK 
Steel's  acquisition  of  Armco,  on 
September  30,  1999,  when  it  assumed 
control  of  Armco's  production  of  GOES. 
Id.  Accordingly,  AK  Steel,  as  the 
successor  of  Armco,  has  replaced  Armco 
as  a  domestic  interested  party  for 
purposes  of  these  sunset  reviews  and  all 
other  administrative  reviews.  Id. 
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On  January  3,  2000,  we  received  a 
complete  substantive  response  from 
domestic  interested  parties,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  19  CFR 
351.218(d)(3)(i).  Although  we  received 
an  entry  of  appearance  from  AST  in  the 
Italian  review,  AST  did  not  submit  a 
substantive  response.  Therefore, 
without  a  substantive  response  from 
respondent  interested  parties  in  the 
Italian  and  Japanese  reviews,  the 
Department,  pursuant  to  section 
751(c)(3)(B)  of  the  Act  and  19  CFR 
351.218(e)(l)(ii)(C)(2),  determined  to 
conduct  expedited,  120-day  reviews  of 
these  orders.  On  February  9,  2000,  we 
received  domestic  interested  parties' 
comments  in  support  of  the 
Department's  decision  to  conduct 
expedited  reviews  of  the  antidumping 
duty  orders  on  GOES  from  Italy  and 
Japan  (see  February  9,  2000,  domestic 
interested  parties'  comments  on 
adequacy  at  3). 

In  accordance  with  section 
75l(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995). 
These  reviews  concern  transition  orders 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Accordingly, 
on  April  6,  2000,  the  Department 
determined  that  the  sunset  reviews  of 
GOES  from  Italy  and  Japan  are 
extraordinarily  complicated,  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  until 
not  later  than  June  28,  2000  (65  FR 
18058),  in  accordance  with  section 
751(c)(5)(B)  of  the  Act. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  substantive 
responses  by  parties  to  these  sunset 
reviews  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  28,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  were  these  orders  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  these  reviews  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099,  of  the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 


importadmin/records/fm.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Reviews 

As  a  result  of  these  reviews,  we 
determine  that  revocation  of  the 
antidumping  duty  orders  on  GOES  from 
Italy  and  Japan  would  be  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporters 

Margin 
(percent) 

Italy: 

ILVAS.p.A 

Acciai  Speciali  Temi,  S.r.l 
All  Others 

60.79 
60.79 
60.79 

Japan; 

Kawasaki  Steel  Corpora- 
tion   

Nippon  Steel  Corporation  .. 
All  Others  

31.08 
31.08 
31.08 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
violation  which  is  subject  to  sanction. 

These  reviews  and  notice  are  in 
accordance  with  sections  751(c),  752, 
and777(i)(l)oftheAct. 

Dated:  June  22,  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-16951  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  "^rade  Administration 

[A-58&-703] 

Internal  Combustion  Forklift  Trucks 
From  Japan.  Corrected  Final  Results 
of  Expedited  Sunset  Review  and 
Continuation  of  Antidumping  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Correction  to  Final 
Results  of  Expedited  Sunset  Review  and 
Continuation  of  Antidumping  Order: 
Internal  Combustion  Forklift  Trucks 
from  Japan. 


SUMMARY:  On  August  5, 1999,  the 
Department  of  Commerce  (the 
"Department")  published  in  the  Federal 
Register  the  final  results  of  the 
expedited  sunset  review  of  the 
antidumping  duty  order  on  internal 
combustion  forklift  trucks  from  Japan 
(64  FR  30962).  On  June  2,  2000,  the 
Department  published  the  notice  of 
continuation  of  this  order  (65  FR 
35323).  Subsequent  to  the  publication  of 
these  notices,  we  identified  an 
inadvertent  error  in  the  "Scope"  section 
of  the  notices.  Therefore,  we  are 
correcting  and  clarifying  these 
inadvertent  errors. 

The  error  lies  in  the  first  sentence  of 
the  scope  section  of  each  notice:  "The 
merchandise  subject  to  this 
antidumping  duty  order  is  internal 
combustion  industrial  forklift  trucks, 
with  a  lifting  capacity  of  2,000  to  5,000 
pounds,  from  Japan."  This  sentence 
should  be  replaced  with:  "The 
merchandise  subject  to  this 
antidumping  duty  order  is  internal 
combustion  industrial  forklift  trucks, 
with  a  lifting  capacity  of  2,000  to  15,000 
pounds,  from  Japan." 
EFFECTIVE  DATE:  April  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  MLL.ornuck  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  "Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202)  482-1930  and  (202) 
482-3330,  respectively. 

This  correction  is  issued  and 
published  in  accordance  with  sections 
751(h)  and  777(i)  of  the  Act. 

Dated:  June  27,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-16950  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-626] 

Paper  Clips  From  the  People  s 
Republic  of  China:  Final  Results  of 
Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  paper  clips 
from  the  People's  Republic  of  China 
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SUMMARY:  On  December  1. 1999.  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  review  of  the 
antidumping  duty  order  on  paper  clips 
from  the  People's  Republic  of  China 
("PRC")  (64  FR  67247).  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  19.30. 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
•   parties,  we  determined  to  conduct  an 
expedited  sunset  review.  Based  on  om- 
analysis  of  the  comments  received,  we 
find  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  Final  Results  of  the  Review. 
EFFECTIVE  DATE:  lulv  5,  2000, 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  James  Maeder,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1999).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Coimtervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  (Sunset  PoUcy 
Bulletin). 


Background 

On  December  1,  1999,  the  Department 
published  the  notice  of  initiation  of 
svmset  review  of  the  antidumping  duty 
order  on  paper  clips  from  the  PRC  (64 
FR  67247).  We  invited  parties  to 
comment.  On  the  basis  of  a  notice  of 
intent  to  participate  and  adequate 
substantive  response  filed  on  behalf  of 
domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 


conduct  an  expednea  sunset  review. 
The  Department  is  conducting  this 
sunset  review  in  accordance  with 
sections  751  and  752  of  the  Act. 

In  accordance  with  section 
751(c)(5)(C)(v)oftheAct,the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  on 
April  6,  2000,  the  Department 
determined  that  the  sunset  review  of  the 
antidumping  duty  order  on  paper  clips 
from  the  PRC  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than  June 
28,  2000,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.  1 

Scope  of  Review 

The  products  covered  by  this  order 
are  certain  paper  clips,  wholly  of  wfre 
of  base  metal,  whether  or  not 
galvanized,  whether  or  not  plated  with 
nickel  or  other  base  metal  (e.g.,  copper), 
with  a  wire  diameter  between  0.025 
inches  and  0.075  inches  (0.64  to  1.91 
millimeters),  regardless  of  physical 
configuration,  except  as  specifically 
excluded.  The  products  subject  to  this 
order  may  have  rectangular  or  ring-like 
shape  and  include,  but  are  not  limited 
to,  clips  commerciedly  referred  to  as  No. 
1  clips,  No.  3  chps.  Jumbo  or  Giant 
clips,  Gem  clips,  Frictioned  clips. 
Perfect  Gems,  Marcel  Gems,  Universal 
clips.  Nifty  clips,  Peerless  clips,  Ring 
clips,  and  Glide-On  clips. 

Specifically  excluded  from  the  scope 
of  this  order  are  plastic  and  vinyl 
covered  paper  clips,  butterfly  clips, 
binder  clips,  or  other  paper  fasteners 
that  are  not  made  wholly  of  wire  of  base 
metal  and  are  covered  under  a  separate 
subheading  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheading 
8305.90.3010  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  v«-itten  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  sunset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 


to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  28.  2000,  which  is  hereby  , 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  likely  to 
prevail  wer^  the  order  revoked.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099,  the  Central  Records  Unit,  of  the 
main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  dfrectly 
on  the  Web  at  ia.doc.gov/fm.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidiunping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporter 

Margin 
(percent) 

Lansheng  

Zhejiang  Light  

57.64 
46  01 

Zhejiang  Machinery  

60  70 

PRC-wide 

126  94 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibifity 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  retiun  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)oftheAct. 

Dated:  June  28,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-16953  Filed  7-3-00;  8:45  am] 

81LUNG  CODE  3S10-OS-P 
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Five- Year  Reviews,  65  FR  18058  (April  6.  2000). 
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DEPARTMENT  OP  COMMERCF 

international  Trade  Administration 
(A-122-ai4] 

Pure  Magnesium  From  Canada;  Final 
Results  of  Full  Sunset  Review 

agency:  impon  Adminislration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of  Full 

Sunset  Review:  Pure  Magnesium  from 

Canada. 

summary:  On  August  2,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada  (64  FR  41915} 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  filed  on  behalf  of  domestic 
interested  parties  and  adequate 
substantive  comments  filed  on  behalf  of 
domestic  and  respondent  interested 
parties,  the  Department  determined  to 
conduct  a  full  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  woidd  likely  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Residts  of  Review 
section  of  this  notice. 

EFFECTIVE  DATE:  lulv  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3230.  respectivelv. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Coimtervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998) 
("Sunset  Regulations")  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Coimtervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 


Background 

On  February  29,  2000,  the  Department 
published  the  preliminary  results  of  the 
sunset  review  of  the  antidumping  duty 
order  on  pure  magnesium  from  Canada 
(65  FR  10768  ).  In  the  preliminary 
results,  the  Department  determined  that 
it  is  likely  that  dumping  of  the  subject 
merchandise  would  continue  or  recur  if 
the  order  were  revoked  because  imports 
of  the  subject  merchandise  decreased  by 
more  than  97  percent  in  the  year 
following  the  issuance  of  the  order.  In 
addition,  imports  of  pure  magnesiimi 
from  Canada  have  consistently 
remained  at  less  than  10  percent  of  their 
pre-order  levels.  Therefore,  consistent 
with  section  n.A.3  of  the  Department's 
Simset  Policy  Bulletin,  and  with  the 
Statement  of  Administrative  Action  at 
889-90,  and  the  House  Report  at  63 
(H.R.  Rep.  No.  103-826.  pt.l  (1994),  at 
63)),  we  preliminarily  determined  that 
although  dumping  was  eliminated  by 
Norsk  Hydro  Canada  Inc.  ("NHCI")(the 
only  respondent  participating  in  this 
simset  review)  export  volumes  by  NHCI 
have  declined  significantly  since  the 
issuance  of  the  order. ^  As  a  result,  we 
determined  that  Canadian  imports  of 
pure  magnesium  would  likely  continue 
or  recur  if  the  order  were  revoked  at  the 
weighted-average  dumping  margin 
assessed  in  the  original  investigation. 

On  April  19,  2000,  we  received  a  case 
brief  on  behalf  of  NHCI.z  On  April  20, 
2000,  we  received  rebuttal  comments 
from  Magnesium  Corporation  of 
America  ("Magcorp")  in  response  to 
NHCI's  case  brief. 

Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  is  pure 
magnesium  from  Canada.  Pure 
magnesium  is  currently  classifiable 
under  item  number  8104.11.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Pure 
unwrought  magnesium  contains  at  least 
99.8  percent  magnesium  by  weight  and 
is  sold  in  various  slab  and  ingot  forms 


and  sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
of  this  review.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  tiie  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb.  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  and  incorporated  by  reference 
into  this  notice.  The  issues  discussed  in 
the  attached  Decision  Memo  include  the 
likelihood  of  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendati()n.s  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Commerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  wvsrw.ita.doc.gov/ 
importadmin/records/frn/,  under  the 
heading  "Canada."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  pure 
magnesium  from  Canada  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  following 
weighted-average  margins: 


'  On  August  4.  1999,  the  Government  of  Quebec 
("GOQ")  entered  an  appearance  in  this  sunset 
review  as  an  interested  party  in  accordance  with  19 
CFR  351.102(b).  The  GOQ  also  submitted 
application  for  access  to  business  proprietary 
information  under  an  administrative  protection 
order  and,  pursuant  to  19  CFR  351.305(b),  the 
appropriate  certification.  However,  the  GOQ  did  not 
file  any  written  comments. 

-  On  April  10,  2000,  NHCI  submitted  its  case  brief 
in  response  to  the  Department's  preliminar>' 
determination.  However,  because  NHCI's  case  brief 
contained  new  factual  information,  the  Department 
removed  NHQ's  case  brief  from  the  record.  The 
Department  granted  NHCI  until  close  of  business 
day  ("COB").  Wednesday.  April  19,  2000,  to  amend 
and  re-file  its  case  brief.  Therefore,  the  new  date  for 
the  filing  ofrebuttal  briefs  was  COB,  Thursday. 
April  20,  2000. 


Manufacturer/Exporter 

Margin 
(percent) 

Norsk  Hydro  Canada  Inc 

21.00 

Timminco  Limited  

(') 

All  Others               

21.00 

'  Excluded. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act, 
This  notice  serves  as  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance  • 
with  19  CFR  351.30.S  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  an  APO  is  a 
sanctionable  violation. 
Dated:  June  27,  2000.  . 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-841] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Structural 
Steel  Beams  From  South  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(  "the  Department")  determines  that 
structural  steel  beams  from  South  Korea 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  our  analysis.  Therefore,  this 
final  determination  differs  from  the 
preliminary  determination.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurei  LdCi\  ltd  (Kangwon),  Brandon 
Farlander  (Inchon)  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4243,  (202)  482- 
0182.  or  482-3818.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
provisions  of  the  Tariff  Act  of  1930 
("the  Act")  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (April  1999). 

Background 

Un  i-ebruary  11,  2000.  thp  Department 
published  in  the  Federal  Register  (65 
FR  6984)  the  Notice  oj  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Structural  Steel  Beams 
from  South  Korea  ("Preliminary 
Determination").  We  invited  parties  to 
comment  on  our  preliminary. 


determination.  We  verified  Inchon's 
sales  and  cost  questionnaire  responses 
from  March  5-18,  2000.  We  verified 
Kangwon 's  sales  and  cost  questionnaire 
responses  from  March  6-10,  2000,  and 
March  13-17,  2000,  respectively.  We 
verified  Hyundai  U.S.A.,  the  U.S. 
affiliate  of  Inchon,  on  April  12-13, 
2000.  On  May  4,  2000,  we  solicited 
further  information  from  Inchon 
regarding  the  merger  between  Inchon 
and  Kangwon.  On  May  17,  2000,  we 
received  case  briefs  from  interested 
parties,  and  on  May  22,  2000.  we 
received  rebuttal  briefs.  On  June  1  and 
2,  2000,  we  verified  Inchon's 
information  concerning  the  merger.  On 
June  6,  we  issued  our  successorship 
verification  report.  On  June  9,  2000,  we 
received  case  briefs  on  successorship 
from  Inchon  and  petitioners  and,  on 
June  14,  2000,  we  received  rebuttal 
briefs  on  successorship  from  Inchon  and 
petitioners.  At  the  request  of  petitioners, 
we  held  a  public  hearing  on  June  16, 
2000. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  doubly-symmetric 
shapes,  whether  hot-  or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated  or 
clad.  These  products  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
structural  steel  beams  greater  than  400 
pounds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff^  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090.  7216.50.0000, 
7216.61,0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  7228.70.6000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 


Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Issues  and  Decision 
Memorandum  for  the  Investigation  of 
Structural  Steel  Beams  from  South 
Korea  from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Import 
Administration,  to  TroyH.  Cribb,  Acting 
Assistant  Secretary  for  Import 
Administration  ("Decision  Memo"), 
dated  June  26,  2000,  which  is  on  file  in 
the  Cenfral  Records  Unit,  room  B-099  of 
the  main  Department  building,  and  on 
the  Web  at;  http://ia.ita.doc.gov/fm. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  beams 
from  South  Korea  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  export  price  ("EP")  and 
constructed  export  price  ("CEP")  to 
comparison  market  prices  or  CV,  as 
described  in  the  "Export  Price," 
"Constructed  Export  Price,"  and 
"Normal  Value"  sections  below.  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  the  company-specific  calculation 
memoranda  dated  June  26.  2000,  which 
have  been  placed  in  the  file  in  Room  B- 
099.  For  detailed  discussions  relating  to 
the  issues  described  below,  see  Decision 
Memo. 

Export  Price 

For  Kangwon's  sales  to  all  U.S. 
customers,  and  Inchon's  direct  sales  and 
sales  through  Hyundai  Corporation 
(Channels  2  and  3)  to  U.S.  customers, 
we  used  EP  as  defined  in  section  772  of 
the  Act.  We  calculated  EP  based  on  the 
same  methodology  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

Inchon 

a.  Based  on  verification  findings,  we 
deducted  bank  charges  and  negotiation 
fees  as  a  direct  selling  expense  for  all 
U.S.  sales.  See  Decision  Memo, 
Comment  31. 

b.  We  disregarded  all  of  Inchon's  U.S. 
Channel  3  sales  to  a  particular  customer. 
See  Decision  Memo,  Comment  11. 

c.  We  applied  additional  expenses  for 
all  Inchon's  U.S.  sales  to  account  for 
various  additional  movement  fees, 
excluding  U.S.  marine  insurance, 
incurred  on  certain  U.S.  sales.  See 
Decision  Memo,  Comment  13. 

d.  We  adjusted  Hyundai  Corporation's 
indirect  selling  expenses  for  U.S.  sales. 
See  Decision  Memo,  Comment  14. 

e.  We  adjusted  Inchon's  reported 
packing  expenses  for  all  U.S.  sales.  See 
Decision  Memo,  Comment  19. 
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f.  Based  on  verification  findings  with 
regard  to  U.S.  marine  insurance, 
because  record  evidence  indicates  that 
Inchon's  expenses  reported  from 
affiliates  were  slightly  lower,  in  terms  of 
the  dollar  amount  per  metric  ton,  than 
from  non-affiliates,  we  have  applied,  as 
facts  available,  the  percentage  difference 
between  these  two  to  reported  U.S. 
marine  insurance  expenses  for  all  U.S. 
sales.  See  Final  Analysis  Memo:  Inchon. 

Kangwon 

a.  Based  on  verification  findings,  we 
deducted  bank  charges/fees  as  a  direct 
selling  expense  for  all  U.S.  sales.  See 
Decision  Memo.  Comment  31. 

Constructed  Export  Price 

As  discussed  in  Comment  28  of  the 
Decision  Memo,  we  now  determine  that 
Inchon's  sales  through  Hyimdai  U.S.A. 
are  CEP  sales.  For  Inchon's  sales  to  U.S. 
customers  via  Hyundai  U.S.A.  (Chaimel 
1),  we  used  CEP  as  defined  section  772 
of  the  Act.  We  calculated  CEP,  in 
accordance  with  subsections  772(b),  (c), 
and  (d)  of  the  Act,  for  those  sales  to  the 
first  unaffiliated  purchaser  that  took 
place  after  importation  into  the  United 
States  We  based  CEP  on  the  packed, 
delivered,  duty  paid  or  delivered  prices 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight  from  the  plant  to  the  port 
of  export,  foreign  wharfage, 
international  freight,  marine  insurance, 
U.S.  warehousing  expenses,  U.S. 
loading  expenses,  U.S.  custom  duty, 
U.S.  wharfage  expenses  and  U.S. 
brokerage  expenses.  In  accordance  with 
section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses 
(imputed  credit  expenses)  and  indirect 
selling  expenses.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  Additionally,  we  added  to  the  U.S. 
price  an  amount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  For  a  further  discussion  of  this 
issue,  see  Final  Analysis  Memo:  Inchon. 
Additionally,  we  made  the  following 
adjustments: 

a.  We  applied  additional  expenses  for 
all  of  Inchon's  U.S.  sales  to  account  for 
various  additional  movement  fees, 
excluding  U.S.  marine  insurance, 
incurred  on  certain  U.S.  sales.  See 
Decision  Memo,  Comment  13. 

b.  Based  on  verification  findings,  we 
deducted  bank  charges  and  negotiation 
fees  as  a  direct  selling  expense  for  all 


U.S.  sales.  See  Decision  Memo, 
Comment  31. 

c.  We  adjusted  Hyundai  Corporation's 
indirect  selling  expenses  for  U.S.  sales. 
See  Decision  Memo,  Comment  14. 

d.  We  adjusted  Inchon's  reported 
packing  expenses  for  all  U.S.  sales.  See 
Decision  Memo,  Comment  19. 

e.  Based  on  our  verification  findings 
from  the  Hyundai  U.S.A.  verification, 
we  are  deducting  U.S.  brokerage 
expenses  on  a  per  invoice  basis.  See 
Final  Analysis  Memo:  Inchon. 

f.  We  deducted  other  discounts 
(which  Inchon  reported  in  its  December 
10,  1999,  supplemental  questionnaire 
response),  where  applicable,  from  the 
U.S.  prices.  See  Final  Analysis  Memo: 
Inchon. 

g.  Based  on  verification  findings  with 
regard  to  U.S.  marine  insurance, 
because  record  evidence  indicates  that 
Inchon's  expenses  reported  from 
eiffiliales  were  slightly  lower,  in  terms  of 
the  dollar  amount  per  metric  ton,  than 
from  non-affiliates,  we  have  applied,  as 
facts  available,  the  percentage  difference 
between  these  two  to  reported  U.S. 
marine  insurance  expenses  for  all  U.S. 
sales.  See  Final  Analysis  Memo:  Inchon. 

Normal  Value 

We  used  the  same  methodology  to 
calculate  NV  as  that  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

1.  Cost  of  Production  Analysis 

Inchon 

a.  We  increased  Inchon's  direct 
materials  costs  to  account  for  materials 
supphed  by  affiliated  parties.  See 
Decision  Memo,  Comment  1. 

b.  We  revised  Inchon's  reported 
depreciation  expenses  to  account  for 
machinery  and  equipment  supplied  by 
affiliated  parties.  See  Decision  Memo, 
Comment  3. 

c.  We  revised  Inchon's  reported 
repairs  and  maintenance  expenses  to 
account  for  services  supplied  by 
affiliated  parties.  See  Decision  Memo, 
Comment  4. 

d.  We  revised  Inchon's  reported  R&D 
expenses.  See  Decision  Memo, 
Comment  6. 

e.  We  revised  Inchon's  reported 
interest  expenses.  See  Decision  Memo, 
Comment  9. 

Kangwon 

a.  We  adjusted  Kangwon's  interest 
expense  to  account  for  the  disallowance 
of  the  gain  on  debt  restructure.  See 
Decision  Memo,  Comment  26. 

b.  We  recalculated  the  foreign 
exchange  gains  and  losses  included  in 
the  interest  expense  calculation  by 


using  Kangwon's  historical  method  of 
amortizing  these  amounts  over  the  life 
of  the  related  debt. 

c.  We  adjusted  Kangwon's  G&A 
expense  rate  computation  for  various 
miscellaneous  income  and  expense 
items.  See  Decision  Memo,  Comment 
27. 

2.  Calculation  of  NV  Based  on 
Comparison  Market  Prices 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the 
comparison  market  that  did  not  fail  the 
cost  test  using  the  same  methodology 
described  in  the  Preliminary 
Determination,  with  the  following 
exception:  For  Inchon,  we  revised  the 
customer  relationship  for  one  customer 
to  indicate  its  affiliation  with  Inchon 
See  Decision  Memo,  Comment  15. 

3.  Calculation  of  NV  Based  on 
Constructed  Value 

We  calculated  CV  in  the  same  way  as 
in  the  Preliminary^  Determination  with 
the  same  exceptions  noted  above  for 
COP. 

Level  of  Trade 

We  have  made  the  same  level  of  trade 
determinations  described  in  the 
Preliminary  Determination. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

As  provided  in  section  782li)(l)  of  the 
act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accounting  and  production  records,  as 
well  as  original  source  documents 
provided  by  the  respondents. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
Decision  Memo  dated  June  26,  2000, 
which  is  hereby  adopted.  A  list  of  the 
issues  which  parties  have  r?ised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memo,  is  attached  to 
this  notice  as  an  appendix.  Pjiiies  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recomnienddtions  in  this 
public  memorandum  which  is  on  file  in 
Room  B-099  In  addition,  a  complete 
version  of  the  Decision  Memo  can  be 
accessed  directly  on  the  Web  at 


^^■y^'\^'.ita.doc.gov/iinport-adinin/ 
records/frn/.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 

are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

in  accordance  with  section 
735(c)(1)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  suspend  liquidation  of  all  imports  of 
the  subject  merchandise  from  South 
Korea  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  hv  which  the  .N'V 
exceeds  the  EP  and  CEP  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

.■\rticle  V'l  5  of  the  General  Agreement 
on  Tariffs  and  Trade  (GATT  1994) 
provides  that  '[njo  product  *     *     * 
shall  be  subject  to  both  antidumping 
and  countervailing  duties  to  compensate 
for  the  same  situation  of  dumping  or 
export  subsidization."  This  provision  is 
implemented  in  section  772(c)(1)(C)  of 
the  Tariff  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributed  to  export  subsidies 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount.  The 
Department  has  determined  in  its 
concurrent  countervailing  dutv 
investigation  for  structural  steel  beams 
from  Korea  that  the  product  under 
investigation  benefitted  from  export 
subsidies.  .Normally,  where  the  product 
under  investigation  is  also  subject  to  a 
concurrent  countervailing  dutv 
investigation,  we  instruct  the  Customs 
Service  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  below, 
minus  the  amount  determined  to 
constitute  an  export  subsidv.  See.  eg 
Notice  of  Antidumping  Duty-  Order: 
Stainless  Steel  Wire  Rod  From  Italv.  63 
FR  49327  (September  15.  1998). 
Accordingly,  for  cash  deposit  purposes 
we  are  subtracting  from  Kangwon  s  cash 
deposit  rate  that  portion  of  the  rate 
attributable  to  the  export  subsidies 
found  in  the  countervailing  duty 
investigation  involving  Kangwon(i.e., 
0.09  percent).  We  have  made  the  same 
adjustment  to  the  "All  Others "  cash 
deposit  rate  by  subtracting  the  rate 
attributable  to  export  subsidies  found  in 
the  countervailing  duty  investigation  of 
Kangwon. 

We  will  instruct  the  Customs  Service 
to  require  a  cash  deposit  or  the  postmg 
of  a  bond  for  each  entry  equal  to  the 
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weighted-average  amount  by  which  the 
NV  exceeds  the  EP  or  CEP,  adjusting  for 
the  export  subsidy  rate,  as  indicated 
below.  These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 

[In  percent] 


Exporter/manu- 
facturer 

1 \ 

Weighted-         Bonding/ 
average           cash  de- 
margin            posit  rate 

Inchon  

Kangwon  

All  others 

25.51 
49.73 
37.72 

25.51 
49.64 
37.67 

The  rate  for  all  other  producers  and 
exporters  applies  to  all  entries  of  the 
subject  merchandise  except  for  entries 
from  exporters  that  are  identified 

individuallv  above. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industr\   If  the  ITC  determines  that 
material  injur>-.  or  threat  of  material 
injur}-,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  June  26,  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 

Administration. 

.\PPENDIX 

List  of  Comments  and  Issues  in  the 
Decision  Memo 

/  Issues  Specific  to  Inchon  Iron  &•  Steel 

Co..  Ltd 

A.  Cost  of  Production/Constructed 
Value  Issues 

Comment  1:  Applicant  of  Major  Input 
Rule 

Comment  2:  Application  of  Major 
Input  Rule  to  Other  Affiiiated-Party 
Transactions 

Comment  3;  Description 

Comment  4:  Overhead 

Comments:  SG&A  Expenses 

Comment  6:  R&D  Expenses 

Comment  7:  Interest  Expense 
(Securities) 

Comment  8:  Interest  Expense  (Sales- 
Related  Activities) 


Comment  9:  Loan  Guarantees 
Comment  10:  Affiliated-Party  Services 

for  an  Input 
B.  Sales  and  General  Issues 
Comment  11:  Sales  Price  and 

Adjustments  for  U.S.  Channel  3 
Comment  12:  Billing  Adjustments  for 

U.S.  Channel  2  sales 
Comment  13:  U.S.  Movement 

Expenses 
Comment  14:  Recalculation  of  Home 

Market  and  U.S.  Indirect  Selling 

Expenses 
Comment  15:  Home  Market  Sales  to 

an  Affiliated  Customer 
Comment  16:  Fees  to  a  Home  Market 

Customer 
Comment  17:  Home  Market  Inland 

Freight 
Comment  18:  Application  of  Total 

Adverse  Facts  Avedlable 
Comment  19:  Packing  Expenses  for 

U.S.  Sales 
Comment  20:  Clarification  of  Home 

Market  and  U.S.  Verification 

Reports 

//.  Issues  Specific  to  Kangwon  Industries 
Ltd. 

A.  Sales  and  General  Issues 
Comment  21:  Commissions 
Comment  22:  Duty  Drawback 
Comment  23:  Home  Market  Freight 
Comment  24:  Corrections  to 

Kangwon 's  Response 
Comment  25:  Over-  and  Under- 
Reporting  of  Home  Market  Sales 

B.  Cost  of  Production/Constructed  Value 

Issues 
Comment  26:  Gain  on  Exemption  of 

Debt 
Comment  27:  G&A  Expenses 

///.  Issues  Applicable  to  Both 
Respondents 

Comment  28:  EP  vs.  CEP  Sales 
Conmient  29:  Cash  Deposit  Rate/ 

Successorship 
Comment  30:  Home  Market  Sales  of 

ASTM-Grade  Merchandise 
Comment  31:  Banking  Negotiation 

Fees 

[FR  Doc.  00-16952  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-821-802] 

Urankum  From  Russia:  Final  Results  of 
Full  Sunset  Review  of  Suspended 
Antidumping  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  .administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
sunset  review:  Uraniimi  fi^om  Russia. 
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summary:  On  February  28,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  antidumping  duty 
suspension  agreement  on  uranium  from 
Russia  (65  FR  10473)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  comments  from  both  domestic 
and  respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  suspension  agreement  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NTW.,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
3330,  rpsppctivelv. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedvires  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  (Sunset 
Regulations)  and  in  CFR  Part  351  (1999) 
in  general.  Guidance  on  methodological 
or  analytical  issues  relevant  to  the 
Department's  conduct  of  sunset  reviews 
is  set  forth  in  the  Department's  Policy 
Bulletin  98.3 — Policies  Regarding  the 
Conduct  of  Five-year  ("Sunset") 
Revievi/s  of  Antidumping  and 
Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16,  1998) 
{'Sunset  Policy  Bulletin"). 

Background 

On  February  28,  2000,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the  full 
sunset  review  of  the  suspended 
antidumping  duty  investigation  on 
uranium  from  Russia  (65  FR  10473) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  In 
our  preliminary  results,  we  found  that 
termination  of  the  agreement 
suspending  the  antidumping  duty 
investigation  would  likely  result  in 
continuation  or  recurrence  of  dumping 


at  a  weighted-average  margin  of  115.82 
percent  for  all  producers/exporters  of 
uranium  from  Russia. 

On  March  15,  2000,  we  received  a 
request  from  the  Ministry  of  the  Russian 
Federation  for  Atomic  Energy 
("Minatom"),  AO  Technsnabexport 
("Tenex"),  and  Globe  Nuclear  Services 
and  Supply  GNSS,  Limited  ("GNSS") 
(collectively,  "respondent  interested 
parties")  for  an  extension  of  time  for 
filing  rebuttal  comments  to  case  briefs 
until  April  17,  2000.  The  Department 
agreed  to  extend  the  deadline  to  April 
17,  2000.' 

On  March  29,  2000,  the  Ad  Hoc 
Committee  of  Domestic  Uranium 
Producers  (the  "Ad  Hoc  Committee"), 
including  Rio  Algom  Mining 
Corporation  ("Rio  Algom")  and 
Uranium  Resources  Inc.  ("URI"),  and 
USEC,  Inc.,  and  its  subsidiary.  United 
States  Enrichment  Corporation 
(together,  "USEC"),  each  requested  a 
hearing  in  this  review. 

On  April  10,  2000,  we  received  a  case 
brief  on  behalf  of  the  Ad  Hoc  Committee 
and  USEC.  We  also  received  a  case  brief 
on  behalf  of  the  Ad  Hoc  Utilities  Group 
("AHUG"),2  and  respondent  interested 
parties. 

On  April  14,  2000.  the  Ad  Hoc 
Committee  formally  withdrew  its  March 
29,  2000,  request  for  a  hearing  in  this 
review.  On  April  18,  2000.  within  the 
deadline  specified  in  19  CFR 
351.309(d),  the  Department  received 
rebuttal  comments  from  the  Ad  Hoc 
Committee,  USEC,  AHUG.  and 
respondent  interested  parties.  In  its 
rebuttal,  USEC  dso  withdrew  its  March 
29,  2000.  request  for  a  hearing. 
Therefore,  the  Department  canceled  the 
public  hearing.  We  have  addressed  the 
comments  received  below. 

Scope  of  Review 

According  to  the  June  3,  1992, 
preliminary  determination,  the 
suspended  investigation  encompassed 
one  class  or  kind  of  merchandise.^  The 
merchandise  included  natural  uranium 


•  See  Letter  from  leffrey  A.  May,  Director,  Office 
of  Policy,  to  Mark  D.  Herlach,  Sutherland.  Asbill  & 
Brennan.  granting  an  extension  for  time  for  filing 
rebuttal  comments  to  the  case  briefs. 

2  AHUG  consists  of  industrial  users  Ameren  UE. 
Baltimore  Gas  and  Electric  Co.,  Carolina  Power  and 
Light  Co.,  Commonwealth  Edison  Co.,  Consumers 
Energy,  Duke  Power  Co.,  Entergy  Services,  Ins., 
FirstEnergy  Nuclear  Operating  Co.,  Florida  Power 
and  Light  Co.,  Northern  States  Power  Co.,  PECO 
Energy  Co..  Southern  Nuclear  Operating  Co.,  Texas 
Utilities  Electric  Co.,  and  Virginia  Power. 

^  The  Department  based  its  analysis  of  the 
comments  on  class  or  kind  submitted  during  the 
proceeding  and  determined  that  the  product  under 
investigation  constitutes  a  single  class  or  kind  of 
merchandise.  The  Department  based  its  analysis  on 
the  "Diversified"  criteria  (see  Divi^rsified  Products 
Corp.  V.  United  States.  6  QT  1555  (19831)  and  case 
precedent)  (57  FR  23380,  23382,  [une  3,  1992). 


in  the  form  of  uranium  ores  and 
concentrates;  natural  uranium  metal  and 
natural  uranium  compounds:  alloys, 
dispersions  (including  cermets),  ceramic 
products,  and  mixtures  containing 
natural  uranium  or  natural  uranium 
compound;  uranium  enriched  in  U-'^ 
and  its  compounds;  alloys  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  uranium 
enriched  in  U-^**  or  compounds  or 
uranium  enriched  in  U--''*;  and  any  other 
forms  of  uranium  within  the  same  class 
or  kind.  The  uranium  subject  to  these 
investigations  was  provided  for  under 
subheadings  2612.10.00.00, 
2844.10.10.00,  2844.10.20.10. 
2844.10.20.25,  2844.10.20.50, 
2844.10.20.55,  2844.10.50, 
2844.20.00.10,  2844.20.00.20, 
2844.20.00.30,  and  2844.20.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").-*  In  addition, 
the  Department  preliminarily 
determined  that  highly-enriched 
uranium  ("HEU")  is  not  within  the 
scope  of  the  investigation. 

On  October  30,  1992,  the  Department 
issued  a  suspension  of  the  antidumping 
duty  investigation  of  uranium  from 
Russia  and  an  amendment  of  the 
preliminary  determination.^  The  notice 
amended  the  scope  of  the  investigation 
to  include  HEU.^  The  merchandise 
covered  by  the  agreement  suspending 
the  antidumping  investigation  on 
uranium  from  the  Russian  Federation 
included  natural  uranium  in  the  form  of 
uranium  ores  and  concentrates;  natural 
uranium  metal  and  natural  uranium 
compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products, 
and  mixtures  containing  natural 
uranium  or  natural  uranium  compound; 
uranium  enriched  in  U^^"'  and  its 
compounds;  alloys  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  uranium 
enriched  in  U^^"^  or  compounds  or 
uranium  enriched  in  U^^s.  and  any 
other  forms  of  uranium  within  the  same 
class  or  kind. 

In  addition.  Section  III  of  the 
suspension  agreement  provides  that 
uranium  ore  from  Russia  that  is  milled 
into  UiOs  and/or  converted  into  UF^  in 


■•  See  Preliminary  Determination  of  Sales  at  Less 
Than  Fair  Value:  Uranium  from  Kazakhstan. 
Kyrgyzstan.  Russia,  Tajikistan,  Ukraine  and 
Uzbekistan:  and  Preliminary  Determination  of  Sales 
at  Not  Less  Than  Fair  Value:  Uranium  from 
Armenia.  Azerbaijan.  Byelarus.  Georgia,  Moldova 
and  Turkmenistan.  57  FR  23380.  23381  (June  3, 
19i«2). 

'  See  Antidumping:  Uranium  from  Kazakhstan, 
Kyrgyszstan,  Russia,  Tajikistan.  Ukraine,  and 
Uzbekistan:  Suspension  of  Investigations  and 
Amendment  of  Preliminary  Determinations,  57  FR 
49220  (October  30,  1992). 

» Id.  at  49235. 
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another  country  prior  to  direct  and/or 
indirect  importation  into  the  United 
States  is  considered  uranium  from 
Russia  and  is  subject  to  the  terms  of  the 
Russian  agreement,  regardless  of  any 
subsequent  modification  or  blending.'' 
Uranium  enriched  in  U^as  ju  another 
country  prior  to  direct  and/or  indirect 
importation  into  the  United  States  is  not 
considered  uranium  from  the  Russian 
Federation  and  is  not  subject  to  the 
terms  of  the  Russian  agreement. 

Under  the  terms  of  suspension 
agreement  HEU  is  within  the  scope  of 
this  investigation,  and  HEU  is  covered 
by  this  Russian  suspension  agreement. 
(HEU  means  uranium' enriched  to  20 
percent  or  greater  in  the  isotope 
uranium-235.)  Imports  of  uranium  ores 
and  concentrates,  natural  uranium 
compnunds.  and  all  other  forms  of 
enriched  uranium  were  classifiable 
under  HTSUS  subheadings  2612.10.00, 
2844  10.20.  2844  20.00.  respectively. 
hnports  of  natural  uranium  metal  and 
forms  of  natural  uranium  other  than 
compounds  were  classifiable  luider 
HTSUS  subheadings  2844.10.10  and 
2844  10.50.  Id. 

In  addition,  Section  M.l  of  the 
Russian  suspension  agreement  in  no 
way  prevents  the  Russian  Federation 
from  selling  directly  or  indirectly  any  or 
all  of  the  HEU  in  existence  at  the  time 
of  the  signing  of  the  agreement  and/or 
LEU  produced  in  Russia  from  HEU  to 
the  Department  of  Energ\-  ("DOE"),  its 
governmental  successor,  its  contractors, 
assigns,  or  U.S.  private  parties  acting  in 
association  with  DOE  or  the  USEC  and 
in  a  manner  not  inconsistent  with  the 
.Agreement  between  the  United  States  of 
America  and  the  Russian  Federation 
concerning  the  disposition  of  HEU 
resulting  from  the  dismantlement  of 
nuclear  weapons  in  Russia. 

There  were  three  amendments  to  the 
Agreement  suspending  the  antidumping 
duty  investigation  on  Russian  uranium. 
In  particular,  the  second  amendment  to 
the  Russian  suspension  agreement,  on 
November  4.  1996.  permitted,  among 
other  things,  the  sale  in  the  United 
States  of  Russian  low-enriched  uranium 
("LEU")  derived  from  HEU  and 
included  within  the  scope  of  the 
suspension  agreement  Russian  uranium 
which  has  been  enriched  in  a  third 
country  prior  to  importation  into  the 
United  States."  According  to  the 
amendment,  these  modifications  would 
remain  m  effect  until  October  3,  1998. ^ 


On  August  6,  1999,  USEC,  Inc.  and  its 
subsidiary,  United  States  Enrichment 
Corporation  (collectively,  "USEC") 
requested  that  the  Department  issue  a 
scope  ruling  to  clarify  that  enriched 
uranium  located  in  Kazakstan  at  the 
time  of  the  dissolution  of  the  Soviet 
Union  is  within  the  scope  of  the  Russian 
suspension  agreement.  Respondent 
interested  parties  filed  an  opposition  to 
the  scope  request  on  August  27,  1999. 
That  scope  request  is  pending  before  the 
Department  at  this  time. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum  '  ("Decision 
Memo")  from  Jeffi-ey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  suspension 
investigation  terminated.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  wrww.ita.doc.gov/ 
importadmin/records/frn/,  under  the 
heading  "Russia."  The  paper  copy  and 
electronic  version  of  the  memo  are 
identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  suspension 
agreement  on  uranium  from  Russia 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dujnping  at  the 
following  percentage  weighted-average 
margin: 


Manufacturer/exporters 


Margin 
(per- 
cent) 


All   Russian   manufacturers/export- 
ers   


115.82 


'W.  at  49235. 

'  See  Amendments  to  the  Agreement  Suspending 
the  Antidumping  Investigation  on  Uranium  from 
the  Russian  Federation,  61  FR  56665  (November  4. 
1996). 

9/d.  61  FR  at  56667. 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  material  or  conversion  to  judicial 


protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

Dated:  June  27,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-16948  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-644-802] 

Uranium  From  Uzbekistan;  Final 
Results  of  Full  Sunsei  Review  of 
Susfjended  Antidumping  Duty 
Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
sunset  review:  Uranium  from 
Uzbekistan. 

summary:  On  February  28,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  simset 
review  of  the  antidumping  duty 
suspension  agreement  on  uranium  from 
Uzbekistan  (65  FR  10471)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preUminary  results.  We 
received  conunents  from  both  domestic 
and  respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  suspension  agreement  would  likely 
lead  to  continuation  or  recurrence  of 
diunping  at  the  levels  indicated  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
3330,  respectively 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
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conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations")  and  in  CFR  part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin") 

Background 

On  February  28,  2000,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  a 
notice  of  preliminarv*  results  of  the  full 
sunset  review  of  the  antidumping  duty 
mvestigation  on  uranium  from 
Uzbekistan  (65  FR  10471)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  In  oiu 
preliminarv  results,  we  found  that 
termination  of  the  agreement 
suspending  the  antidumping  duty 
investigation  would  likely  result  in 
continuation  or  recurrence  of  dumping 
at  a  weighted-average  margin  of  115.82 
percent  for  all  producers/exporters  from 
Uzbekistan. 

On  March  24,  2000,  we  received  a 
request  from  Navoi  Mining  and 
Metallurgical  Combinat  ("Navoi")  and 
the  Government  of  Uzbekistan  ("GOU") 
(together,    respondent  interested 
parties")  for  an  extension  of  time  for 
filing  rebuttal  comments  to  case  briefs 
until  April  18.  2000.  The  Department 
agreed  to  extend  the  deadline  to  April 
18,  2000.' 

On  March  29,  2000,  the  Ad  Hoc 
Committee  of  Domestic  Uranivmi 
Producers  (the    Ad  Hoc  Committee"), 
requested  a  hearing  in  this  review.  On 
April  14,  2000.  the  Ad  Hoc  Committee 
formally  withdrew  its  March  29,  2000, 
request  for  a  hearing  in  this  review; 
therefore,  the  Department  canceled  the 
public  hearing. 

On  April  10,  2000,  we  received  case 
bnefs  on  behalf  of  the  Ad  Hoc 
Committee,  the  Ad  Hoc  Utilities  Group 
("AHUG  "),-^  and  respondent  interested 


parties.  On  April  18.  2000,  within  the 
deadline  specified  in  19  CFR 
351.309(d),  the  Department  received 
rebuttal  comments  from  the  Ad  Hoc 
Committee  and  respondent  interested 
parties. 

Scope  of  Review 

According  to  the  June  3,  1992, 
preliminary  determination  the 
suspended  investigation  included 
natural  uranium  in  the  form  of  uranium 
ores  and  concentrates;  natural  uranium 
metal  and  natural  uranium  compounds; 
alloys,  dispersions  (including  cermets), 
ceramic  products,  and  mixtujes 
containing  natural  uranium  or  natural 
uranium  compound;  uranium  enriched 
in  U^^'  and  its  compounds;  alloys 
dispersions  (including  cermets),  ceramic 
products  and  mixtiu'es  containing 
uranium  enriched  in  U-""  or  compounds 
or  uranium  enriched  in  U-^';  and  any 
other  forms  of  uranium  within  the  same 
class  or  kind.  The  uranium  subject  to 
these  investigations  was  provided  for 
under  subheadings  2612.10.00.00, 
2844.10.10.00.  2844.10.20.10, 
2844.10.20.25,  2844  10.20.50, 
2844.10.20.55,  2844  10.50, 
2844.20.00.10,  2844.20.00.20. 
2844.20.00.30,  and  2844.20.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").'  In  addition, 
the  Department  preliminarily 
determined  that  highly-enriched 
uranium  ("HEU")  was  not  covered 
within  the  scope  of  the  investigation. 
and  that  the  subject  merchandise 
constituted  a  single  class  or  kind  of 
merchandise. 

On  October  30.  1992,  the  Department 
issued  a  suspension  of  the  antidumping 
duty  investigation  of  uranium  from 
Uzbekistan  and  an  amendment  of  the 
preliminary  determination.^  The  notice 
amended  the  scope  of  the  investigation 
to  include  HEU.^  The  suspension 
agreement  provided  that  uranium  ore 
from  Uzbekistan  that  is  milled  into 
U308  and/or  converted  into  UF6  in 
another  coimtry  prior  to  direct  and/or 
indirect  importation  into  the  United 
States  is  considered  uranium  from 
Uzbekistan  and  is  subject  to  the  terms 


'  See  April  4.  2000.  Letter  from  Jeffrey  A.  May, 
Director.  Office  of  Policy,  to  Carolyn  B.  Lamm, 
granting  an  extension  for  time  for  filing  rebuttal 
comments  to  the  case  briefs. 

2  AHUG  consists  of  U.S.  industrial  users  Ameren 
UK.  Baltimore  Gas  and  Electric  Co.,  Carolina  Power 
and  Light  Co.,  Commonwealth  Edison  Co., 
Consumers  Energy,  Duke  Power  Co..  Entergy 
Services.  Ins.,  FirstEnergy  Nuclear  Operating  Co., 
Florida  Power  and  Light  Co..  Northern  States  Power 


Co..  PECO  Energy  Co.,  Southern  Nuclear  Operating 
Co.,  Texas  Utilities  Electric  Co.,  and  Virginia  Power. 

'  See  Preliminary  Determination  of  Sales  at  Less 
Than  Fair  Value:  Uranium  from  Kazakhstan. 
Kyrgyzstan.  Russia.  Tajikistan,  Ukraine  and 
Uzbekistan:  and  Preliminary  Determination  of  Sales 
at  Not  Less  Than  Fair  Value:  Uranium  from 
Armenia,  Azerbaijan,  Byelarus,  Georgia.  Moldova 
and  Turkmenistan,  57  FR  23381,  23382  (June  3, 
1992). 

*  See  Antidumping:  Uranium  from  Kazakhstan. 
Kyrgyszstan,  Russia.  Tajikistan,  Ukraine,  and 
Uzbekistan:  Suspension  of  Investigations  and 
Amendment  of  Preliminary  Determinations,  57  FR 
49220  (October  30,  1992). 

*  Wat  49221. 


of  the  Agreement.^  Further,  uranium 
enriched  in  U^^s  in  another  country 
prior  to  direct  and/or  indirect 
importation  into  the  United  States  was 
not  considered  uranium  from 
Uzbekistan  and  was  not  subject  to  the 
terms  of  the  suspension  agreement.^  In 
this  suspension  agreement,  imports  of 
uranium  ores  and  concentrates,  natural 
uranium  compounds,  and  all  forms  of 
enriched  uranium  are  classifiable  under 
HTSUS  subheadings  2612.10.00, 
2844.10.20.  2844.20.00.  respectively. 
Imports  of  natural  uranium  metal  and 
forms  of  natural  uranium  other  than 
compounds  were  classifiable  under 
HTSUS  subheadings  2844.10.10  and 
2844.44.10.50. 

On  October  13,  1995.  the  Department 
issued  an  amendment  to  the  suspension 
agreement  on  uranium  from  Uzbekistan. 
Among  other  things,  this  amendment 
modifies  the  agreement  to  include 
Uzbek  uranium  enriched  in  a  third 
country  prior  to  importation  into  the 
United  States. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  bv  parties  to  this  sunset 
review  are  addressed  in  the  issues  and 
Decision  Memorandum"  ("Decision 
Memo'")  from  Jeffrey  A.  May.  Director, 
Office  of  Policy.  Import  Administration, 
to  Trov  H  Cribb,  Acting  Assistant 
Secretary  for  Import  .administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  suspension 
investigation  terminated  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099, 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www. ita, doc.gov/import 
admin/records/fm/.  under  the  heading 
"Uzbekistan."  The  paper  copy  and 
electronic  version  of  the  memo  are 
identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  suspension 
agreement  on  uranium  from  Uzbekistan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the 
following  percentage  weighted-average 
margin; 


»W.  at  49255. 

'W. 
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Producers/Exporters 


All  Uzbek  Producer/Exporters  ... 


Margin 
percent 


115.82 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietar}'  information 
disclosed  under  APO  in  accordance 
with  ]t)  CFR  351  305  of  the 
Department's  regulations.  Timely 
notification  of  return/ destruction  of 
.\PC)  material  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c},  752,  and  777{i)(l)  of  the  Act. 

Dated:  June  27,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  00-16949  Filed  7-5-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
international  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Publication  of  quarterly  update 
to  aimual  listing  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agricultiire,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  January  1 ,  2000 
through  March  31,  2000.  We  are 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  lulv  5,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Russell  Morris,  Office 
of  AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave.,  NW'.,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  .Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign  , 
government  is  providing  a  subsidy  vdth 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  aimual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Departments  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 


during  the  period  January  1 ,  2000 
through  March  31,  2000. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  coimtry,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
govenmient  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  vmting  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  June  27,  2000. 

Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion . 


Appendix.— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria 

Belgium  

Canada 

Denmark   

Finland  

France  

Germany 

Greece  

Ireland  ._. 

Italy  '. 

Luxembourg  : 

Netherlands 

Norway  

Total  

Portugal 

Spam        

Switzerland  

U.K 

'  Defined  in  19  U.S.C.  1677(5). 
?  Defined  in  19  U  B.C.  1677(6). 


Program(s) 


European  Union  Restitution  Payments _... 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  , _ 

EU  Restitution  Payments , 

EU  Restitution  Payments 

EU  Restitution  Payments  

Indirect  (Milk)  Subsidy 

Consumer  Subsidy 

EU  Restitution  Payments  

EU  Restitution  Payments  

Deficiency  Payments 

EU  Restitution  Payments  


Gross'  Subsidy 

Net2  Subsidy 

($/lb) 

($/Ib) 

$0.17 

$0.17 

0.06 

0.06 

0.24 

0.24 

0.11 

0.11 

0.23 

0.23 

0.13 

0.13 

0.17 

0.17 

0.00 

0.00 

0.14 

0.14 

0.13 

0.13 

0.07 

0.07 

0.10 

0.10 

0.31 

0.31 

0.14 

0.14 

0.45 

0.45 

0.10 

0.10 

0.09 

0.09 

0.12 

0.12 

0.11 

0.11 
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BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-81 5  (alloy),  C-1 22-81 5  (pure)] 

Pure  Magnesium  and  Alloy  Magnesium 
From  Canada:  Final  Results  of  Full 
Sunset  Reviews  Reviews  of 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
simset  reviews:  Pure  magnesium  and 
alloy  magnesium  from  Canada. 

SUMMARY:  On  February  29.  2000,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (65  FR  10766)  the  preliminary 
results  of  the  full  sunset  review  of  the 
countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesium  from 
Canada,  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  We  provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  received 
comments  filed  on  behalf  of  domestic 
and  respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the 
countervailing  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy. 
The  net  countervailable  subsidy  and  the 
nature  of  the  subsidy  are  identified  in 
the  Final  Results  of  Review  section  of 
this  notice 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1930  or  (202)  482-3330, 
respectively 
EFFECTIVE  DATE:  July  5,  2000. 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  simset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998)' 
("Sunset  Regulations")  and  in  19  CFR 
Part  351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 


Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

The  products  covered  by  these  orders 
are  pure  magnesium  and  alloy 
magnesium  from  Canada.  Pure 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 
with  magnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  are  sold  in  various  ingot  and  billet 
forms  and  sizes.  The  merchandise  is 
ciurently  classifiable  under  items 
8104.11.0000  and  8104.19.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  remains 
dispositive.  Secondary  and  granulEir 
magnesium  cire  not  included  in  the 
scope  of  these  orders. 

Background 

On  February  29,  2000,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the  full 
sunset  review  of  the  countervailing  duty 
orders  on  pure  magnesium  and  alloy 
magnesium  (65  FR  10766)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  In  our 
prelimineuy  results,  we  found  that 
revocation  of  the  orders  would  likely 
result  in  continuation  or  reciurence  of  a 
countervailable  subsidy.  In  addition,  we 
preliminarily  determined  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  orders  were  revoked  to  be  1.84 
percent  ad  valorem  for  Norsk  Hydro 
Canada  Inc.  ("NHCI")  and  4.48  percent 
ad  valorem  for  "all  others." 

On  April  14,  2000,  within  the 
deadline  specified  in  19  CFR 
351.209(c)(l)(i),  we  received  a  case  brief 
on  behalf  of  the  Magnesium  Corporation 
of  America  ("Magcorp")  and  respondent 
interested  parties,  NHCI  and  the 
Government  of  Quebec  ("GOQ").  On 
April  24,  2000,  within  the  deadline 
specified  in  19  CFR  351.309(d).  the 
Department  received  rebuttal  comments 
from  Magcorp  and  the  GOQ.  On  March 
17,  2000,  we  received  a  request  for  a 
hearing  on  behalf  of  the  GOQ. 
Subsequently,  on  April  28,  2000.  the 
GOQ  withdrew  its  request  and  the 
Department  canceled  the  hearing. 


We  note  that  the  Department  issued 
the  preliminary  results  of  countervailing 
duty  administrative  reviews  covering 
the  period  January  1,  1998  through 
December  31,  1998  on  May  4,  2000  (65 
FR  25910). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  June  27,  2000,  which  is  hereby 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memo  include 
the  likelihood  of  continuation  or 
recurrence  of  countervailable  subsidies 
and  the  net  countervailable  subsidy 
likely  to  prevail  were  the  orders 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Commerce  Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  wrww.ita.doc.gov/ 
importadmin/records/frn/,  under  the 
heading  'Canada.'  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  rnntent. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
countervailing  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
at  the  rates  listed  below: 


Manufacturer/Exporter 


Norsk  Hydro  Canada  Inc.  ("Norsk") 
All  Others 


Margin 
(per- 
cent) 


1.84 
4.48 


Timminco,  which  was  found  to  have  an 
estimated  net  subsidy  of  zero  in  the 
original  investigations,  remains 
excluded  from  the  orders.^ 

The  program  included  in  our 
calculation  of  the  net  countervailable 
subsidy  likely  to  prevail  if  the  orders 
were  revoked  does  not  fall  within  the 
definition  of  an  export  subsidy  under 
Article  3.1(a)  of  the  Subsidies 
Agreement. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 


'  See  Final  Affirmative  Countervailing  Duty 
Determinations:  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada,  57  FR  30946  (July  13, 
1992). 


Federal  Register   Vol.  65.  No.  129 /Wednesday,  July  5,  2000/Notices 


4144' 


administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  material  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  June  27,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  00-16947  Filed  7-3-00;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062900A] 

Northeast  Region  Sea  Scallop 
Exemption  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Ckjininerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
2000. 

ADDRESSES:  Direct  all  wTitten  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerrp.  Room  6086,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
!pngelme@doc,gn\) 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additiundl  information  or 
copies  (if  the  information  collection 
instrument! sj  and  instructions  should 
be  directed  to  David  M.  Gouveia,  NMFS, 
1  Blackburn  Drive,  Gloucester,  MA 
01930(978-281-8280). 


SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  National  Marine  Fisheries  Service 
(NMFS)  has  established  a  Sea  Scallop 
Exemption  Program  (SEP)  in  the 
northeast  region  of  the  U.S.  The  SEP 
allows  sea  scallop  fishermen  to  fish 
within  certain  areas  closed  to  the 
northeast  multispecies  fishery.  NMFS 
requires  reporting  by  participants  to 
allow  it  to  enforce  regulations  and 
manage  the  fisherv.  The  Office  of 
Management  and  Budget  (OMB)  gave 
emergency  Paperwork  Reduction  Act 
clearance  to  these  reporting 
requirements  on  June  13,  2000.  This 
Notice  solicits  public  comment  on  a 
proposed  request  to  OMB  for  regular 
clearance  for  these  requirements.  It  also 
solicits  comment  on  a  proposal  to 
expand  the  nature  of  the  requirements. 
The  approval  obtained  from  OMB  was 
limited  to  specifically  identified 
exemption  areas.  NMFS  proposes  to 
request  clearance  for  these  requirements 
to  apply  to  any  other  exemption  areas 
that  may  be  named. 

The  requirements  currently  approved 
are:  (1)  vessels  not  already  equipment 
with  a  Vessel  Monitoring  System  (VMS) 
must  install  one  to  allow  NMFS  to 
monitor  the  location  of  the  vessel;  (2) 
vessels  installing  a  new  VMS  must 
submit  verification  of  that  installation; 
(3)  vessels  intending  to  participate  in 
the  SEP  must  notif\'  NMFS  of  that  intent 
no  later  than  15  days  prior  to  the 
scheduled  opening  of  cm  exemption 
area;  (4)  vessels  participating  must 
notify  NMFS  at  least  5  days  prior  to 
departing  on  a  trip  to  an  exemption  area 
in  order  to  allow  possible  assignment  of 
observers;  (5)  vessels  on  a  trip  to  an 
exemption  area  must  provide  daily 
reporting  via  their  VMS  unit  on  their 
catch  and  related  information;  and  (6) 
the  VMS  imit  on  vessels  on  a  fishing 
trip  to  an  exemption  area  must  provide 
automatic  position  information  twice 
each  hour 

U,  Method  of  Collection 

The  verification  requirement  of  VMS 
installation  is  made  by  submission  of  a 
paper  document.  Notification 
requirements  and  all  VMS  reporting  is 
done  electronically  via  the  VMS  unit. 

ni.  Data 

OMB  Number.  0648-0416. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations,  individuals. 

Estimated  Number  of  Respondents: 
267. 

Estimated  Time  Per  Response:  1  hour 
for  an  installation  of  a  VMS  unit,  5 


minutes  for  a  verification  of  installation 
of  the  VMS  unit,  2  minutes  for  a 
notification  of  intent  to  participate  or  to 
leave  on  a  fishing  trip,  and  30  seconds 
per  day  for  an  automated  VMS  position 
reports. 

Estimated  Total  Annual  Burden 
Hours:  4,673. 

Estimated  Total  Annual  Cost  to 
Public:  $195,000. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  27,  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  Chief 
Information  Officer. 

(PR  Doc,  00-16941  Filed  7-3-00;  8:45  am) 

BiUJNC  COOe  3510-22-^ 


DEPARTMENT  0*=  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062700E] 

Draft  International  Plan  of  Action  To 
Address  Illegal   Unregulated  and 
Unreported  Fishing 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  public 

meeting;  request  for  comments. 

SUMMARY:  The  United  States,  through  a 
collaborative  effort  of  NMFS,  the 
Department  of  State,  the  Office  of  the 
United  States  Trade  Representative,  the 
Coast  Guard,  and  the  United  States 
Customs  Service  annoimces  the 
availability  of  a  draft  International  Plan 
of  Action  to  address  Illegal,  Unregulated 
and  Unreported  Fishing  (IPOA-IUU). 
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The  United  States,  through  NfMFS,  also 
aniioimces  a  public  meeting  to  receive 
comments  front  members  of  the  public 
on  the  draft  IPOA-IUU.  To 
accommodate  individuals  imable  to 
attend  a  meeting  or  wishing, 
alternatively  or  in  addition,  to  provide 
written  comments,  NMFS  solicits 
written  comments  on  the  draft  IPOA- 
IUU, 

DATES:  A  public  meeting  on  the  draft 
IPOA-IUU  will  be  held  at  3  p.m.  on 
Thursday,  August  3,  2000.  Submit 
comments  on  the  IPOA-IUU  to  the 
appropriate  address  or  fax  number  by  5 
p.m..  August  1.  2000. 
ADDRESSES:  The  public  meeting  will  be 
held  at  NOAA-NMFS  Headquarters, 
1315  East-West  Highway,  SSMC,  Room 
12836,  Silver  Spring,  MD,  20910. 
Comments  on  the  draft  IPOA-IUU  may 
be  sent  to  Robin  Tuttle,  NOAA-NMFS, 
Office  of  Science  and  Technology,  1315 
East- West  Highway.  Silver  Spring,  MD 
20910,  or  by  fax  to  301-713-4057. 
Comments  will  not  be  accepted  via  e- 
mail  or  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle.  301-713-2282,  extension 
199.  or  fa.\  301-713^057. 
SUPPLEMENTARY  INFORMATION:  The 
United  States,  through  a  collaborative 
effort  of  NMFS,  the  Department  of  State, 
the  Office  of  the  United  States  Trade 
Representative,  the  Coast  Guard,  and  the 
United  States  Customs  Service  is 
developing  the  U.S.  position  on  a 
voluntary  EPOA-IUU  elaborated  by  an 
Experts  Consultation  organized  by  the 
Government  of  Australia  in  cooperation 
with  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO).  The  draft  IPOA-IUU  will  be 
further  considered  by  a  Technical 
Consultation  open  to  cdl  member 
countries  of  the  FAO,  October  2-6,  2000 
at  FAO  headquarters  in  Rome. 

The  draft  IPOA-IUU  is  available  on 
the  FAO  website  at  www:fao.org  by 
clicking  on  "Fisheries,"  "Meetings," 
"Expert  Consultation  on  Illegal, 
Unregulated  and  Uiu-eported  Fishing, 
Sydney,  Australia,  May  15-19,  2000" 
and  "Documents"  in  succession,  or  by 
contacting  Robin  Tuttle  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Special  .\tcommodations 

The  public  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aides 
should  be  directed  to  Robin  Tuttle  at 
least  seven  days  before  the  meeting. 
NMFS  will  be  able  ■to  accommodate  a 
limited  number  of  teleconference 
participants.  Requests  should  be 
directed  to  Robin  Tuttle  by  July  31. 


2000.  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Dated:  June  28.  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  00-16937  Filed  7-3-00;  8:45  am] 
BILLING  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062800B] 

New  England  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coiancil)  is 
scheduling  a  meeting  of  its  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (M-SFCMA) 
Committee  in  July,  2000  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  the  committee 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  July  18,  2000,  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
offices  of  the  Rhode  Island  Department 
of  Enviroimiental  Management,  235 
Promenade  Street,  Providence,  RI; 
telephone:  (4011222-6605. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978)  465-0492.  Requests  for  special 
acconunodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street.  Newburyport, 
MA  01950:  telephone:  (973)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  to  develop 
comments  on  the  2000  reauthorization 
of  the  M-SFCMA. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 


iiitent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  June  29,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-16936  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Science  Advisory  Board 

AGENCY;  Office  uf  Ocpanic  and 
Atmospheric  Research.  NOAA,  DOC. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  bv  a  Decision 
Memorandum  dated  September  25, 
1997.  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management.  SAB  activities 
£md  advice  will  provide  necessary  input 
to  ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 
DATES:  The  meeting  will  be  held 
Wednesday,  July  19.  2000,  from  8  a.m. 
to  5:30  p.m..  Thursday.  July  20.  2000, 
from  8  a.m.  to  4:30  p.m.,  and  Friday, 
lulv  21.  2000.  from  8  a.m.  to  3:30  p.m. 
ADDRESSES:  On  luly  19  and  21.  the 
meeting  will  be  held  at  the  Westmark 
Hotel,  813  Noble  Street,  Fairbanks,  AK. 
On  Thursday,  luly  20.  2000,  the  meeting 
will  be  held  at  the  International  Arctic 
Research  Center  (lARC).  University  of 
Alaska  Fairbanks.  Fairbanks.  AK. 

Status:  The  meeting  will  be  open  to 
public  participation  with  two  30-minute 
time  periods  set  aside  during  the 
meeting  for  direct  verbal  comments  or 
questions  from  the  public.  The  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  presentation 
will  be  limited  to  a  total  time  of  five  (5) 
minutes.  Written  comments  (at  least  35 
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copies)  should  be  received  in  the  SAB 
Executive  Director's  Office  by  July  5, 
2000,  in  order  to  provide  sufficient  time 
for  SAB  review.  Written  comments 
received  by  the  SAB  Executive  Director 
after  July  5  will  be  distributed  to  the 
SAB,  but  may  not  be  reviewed  prior  to 
the  meeting  date.  Approximately  thirty 
(30)  seats  will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come  first-served  basis. 

Matters  To  Be  Considered:  The 
meeting  will  include  the  following 
topics:  (1)  Overview  of  NOAA's 
Alaskan,  Arctic  and  Northern  Pacific 
Region  Science  and  Research  programs, 
(2)  NOAA's  involvement  in  the  National 
Oceanographic  Partnership  Program,  (3) 
Discussion  of  the  SAB  Report  for  the 
next  NOAA  Administrator,  (4)  Public 
Input  Session  with  SAB  discussion,  (5) 
Presentation  and  SAB  discussion  of  the 
proposal  for  Lab  and  Joint  Institute 
Reviews.  (6)  S.'\B  Sub-Committee  and 
Working  Group  Reports,  (7)  SAB 
debriefing  of  NOAA  response  to  SAB 
commendations  on  Northwest  Salmon, 
(8)  Presentations  of  University  of  Alaska 
Fairbanks  Cooperative  Institute  for 
Arctic  Research  (CIFAR)  major  NOAA 
activities  and  research  programs. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  S.  Lhart.  Executive  Director,  - 
Science  Advisorv  Board,  NOAA,  Rm. 
11142,  1315  East-West  Highway,  Silver 
Spring,  Mar>'land  20910  (Phone:  301- 
713-9121,  Fax:  301-713-3515,  E-mail: 
Michael.Uhart@noaa.gov);  or  visit  the 
NOAA  SAB  website  at 
www.sab.noaa.gov. 

Dated:  June  28,  2000.      • 
Louisa  Koch, 

Deputy  Assistant  Administrator,  OAR. 
[FR  Doc.  00-16943  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  3510-Ofr-M 
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harbor  seal  (Phoca  vitulina],  of  non- 
threatened,  non-endangered  marine 
manmials  for  purposes  of  commercial 
photography. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East- West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and 

Regional  Administrator,  Alaska 
Region,  709  W.  9<^  Street,  Federal 
Building  Room  461,  P.O.  Box  21668, 
Juneau,  AK  99802  (907/586-7235). 
SUPPLEMENTARY  INFORMATION:  On 
November  23,  1994,  ;i,,tire  was 
published  in  the  Federal  Register  (64 
FR  65687)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
permit  to  take  one  species  of  marine 
mammals  by  Level  B  harassment  during 
the  course  of  commercial  photographic 
activities  in  Glacier  Bay  National  Park, 
Alaska.  The  requested  permit  has  been 
issued,  under  the  authority  of  §  104(c)(6) 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.). 

Dated:  June  27,  2000. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-16935  Filed  7-3-00;  8:45  am) 

BILUNQ  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  060800C] 
Marine  Mammals 

AGENCY:  Ndtional  Marine  Fisheries 
Sen  i(  p  (.\"MFS).  National  Oceanic  and 
.Atmospheric  Administration  (NOAA), 
Commerce.  .  • 

ACTION:  Issuance  of  photography  permit 
nu, 963-1535. 

SUMMARY:  Notice  is  hereby  given  that 
Wild  Things  Photography,  P.O.  Box 
34517.  4474  fulep  Street.  luneau,  Alaska 
99803.  has  been  issued  a  permit  to  take 
by  Level  B  harassment  one  species. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062700C] 

Marine  Mammals:  File  No  782-1438 
and  P77-4#2 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendments. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  National  Marine  Fisheries 
Service,  NOAA.  7600  Sand  Point  Way 
NE,  Seattle,  Washington  98115-0070 
has  been  issued  an  amendment  to 
scientific  research  Permit  No.  782-1438; 
and  that  the  Northeast  Fisheries  Science 
Center,  National  Marine  Fisheries 
Service.  NOAA,  166  Water  Street, 
Woods  Hole,  MA  02546-1026  has  been 
issued  an  amendment  to  scientific 


research  Permit  No.  917  (File  No.  P77- 

4#2). 

ADDRESSES:  The  amendments  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

File  Nos.  782-1438  and  P77-4#2: 
Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

File  No.  782-1438:  Southwest  Region, 
National  Marine  Fisheries  Service, 
NOAA,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001); 

File  No.  782-1438:  Alaska  Region, 
National  Marine  Fisheries  Service, 
NOAA,  P.O.  Box  21668,  Juneau,  AK 
99802  (907/586-7235); 

File  No.  P77-4#2  (Permit  No.  917): 
Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
(978/281-9250). 

FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Roberts  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  May  4, 
2000,  notice  was  published  in  the 
Federal  Register  (65  FR  25912)  that  an 
amendment  of  Permit  No.  782-1438, 
issued  on  May  8,  1998  (63  FR  27265) 
and  of  Permit  No.  917  (File  No.  P77- 
4#2),  issued  on  May  11,  1994  (59  FR 
25892),  as  amended  on  April  16,  1999 
(64  FR  6326),  had  been  requested  by  the 
above-named  institutions.  The 
requested  amendments  have  been 
granted  under  the  authority  of  the 
Marine  Meimmal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regxilations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Permit  No.  782-1438  authorizes  the 
National  Marine  Mammal  Laboratory  to 
take  various  large  and  small  cetacean 
species  through  photographic  aerial 
siu^eys  (Project  I),  biopsy  sampling  and 
photo-id  (Project  U),  small  cetacean 
species  and  pinnipeds  through  vessel 
surveys  (Project  HI)  and  gray  whales 
through  biopsy  sampling,  tagging, 
photo-id  and  harassment  (Project  IV). 

The  amendment  now  authorizes  the 
National  Marine  Mammal  Laboratory  to 
satellite-tag,  flipper  tag,  VHF  radio/time 
depth  recorder('rDR)  suction  cup-tag 
and  biopsy  sample  beluga  whales 
[Delphinapterus  leucas)  in  Alaskan 
waters. 
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Permit  No.  917  (File  No.  P77-4#2) 
authorizes  the  Northeast  Fisheries 
Science  Center  (NMFS)  to  conduct  three 
projects:  1)  aerial  and  boat  surveys, 
biopsy  sampling  and  photo- 
identification  of  various  cetacean 
species  diuing  stock  assessment 
research;  2)  capture,  sample,  tag  and 
release  pinnipeds  during  pinniped  stock 
assessment  research;  and  3)  collection  of 
samples  from  animals  of  the  Orders 
Cetacea  and  Pinnipedia  [except  walrus] 
for  deposit  into  a  scientific  collection 
for  research. 

The  amendment  now  authorizes  the 
Northeast  Fisheries  Science  Center  to 
extend  the  permit  to  December  31,  2000. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  June  28.  2000. 
Ann  Terbush, 

Chief,  Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-16938  Filed  7-3-00;  8:45  am] 

BILLING  CODE  3510-22-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  App.  2).  announcement  is  made 
of  the  following  Committee  meeting: 

Name  of  Committee:  Reserve  Officer's 
Training  Corps  (ROTC)  Program 
Subcommittee. 

Date  of  Meeting:  11-13  July  2000. 

Place:  Sheraton  Inn,  Tacoma,  Wa.shington. 

Time;  0800-1 700  hours,  11  July:  0800- 
1200  hours  13  July. 

Proposed  Agenda:  Review  and  discuss 
status  of  Army  ROTC  since  the  February 
2000  meeting  held  at  the  Pentagon, 
Washington,  DC. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee.  For  further  information 
contact:  Commander,  HQU.S.  Army 
Cadet  Command,  ATTN:  ATCC-TT 
(MAI  Hewitt),  Fort  Monroe,  VA  23651 
(757)  728-5456. 

John  W.  Corbett. 

Colonel,  CS.  Chief  of  Staff.  . 

fFR  Doc.  00-17010  Filed  7-3-00;  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 
[CFDA  No.  84.347] 

Community  Scholarship  Mobilization 
Program,  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2000  Under  the  Community 
Scholarship  Mobilization  Program 

Purpose  of  Program :  The  Community 
Scholarship  Mobilization  Program  is 
designed  to  establish  and  support 
regional.  State,  or  community  program 
centers,  and  to  enable  such  centers  to 
foster  the  development  of  local  entities 
in  high  poverty  areas  that  promote 
higher  education  goals  for  students  from 
low-income  families  by: 

(1)  Providing  academic  support, 
including  guidance,  counseling, 
mentoring,  tutoring,  and  recognition; 
and  (2)  Providing  scholarship  assistance 
for  the  cost  of  postsecondary  education. 

Eligible  Applicants:  National 
organizations  as  defined  in  the  statute. 
A  National  organization  may  receive 
funds  on  a  competitive  basis  to  enable 
it  to  support  the  establishment  or 
ongoing  work  of  regional.  State  or 
community  program  centers.  These 
centers  foster  the  development  of  local 
entities  in  high  poverty  areas  to  improve 
secondary  school  graduation  rates  and 
postsecondary  attendance  through  the 
provision  of  academic  support  services, 
including  guidance,  counseling, 
mentoring,  tutoring,  and  recognition, 
and  scholarship  assistance  for  the  cost 
of  postsecondary  education. 

Applications  Available:  July  10,  2000. 

Deadline  for  Transmittal  of 
Applications:  August  16,  2000. 

Deadline  for  Intergovernmental 
flevj'ew;  September  15,  2000. 

Estimated  Availtible  Funds:  The 
amount  referenced  below  is  advisory 
and  represents  the  Department's  best 
estimate  at  this  time.  This  will  be  the 
first  year  for  the  program.  The  estimated 
FY  2000  average  size  of  an  award  will 
be  $990,000. 

Estimated  Range  of  Awards:  Up  to 
$990,000. 

Estimated  Size  of  Awards:  Up  to 
$990,000. 

Estimated  Number  of  Awards:  1  or 
more. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85. 
97,  98,  99  and  the  Higher  Education 
Amendments  of  1998,  Title  VIII,  Part  C. 


That  statute  defines  several  key  terms 
used  in  this  notice. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  under  34  CFR  75.210 
of  EDGAR.  The  Secretary  informs 
applicants  in  the  application  package  of 
the  selection  criteria  and  factors,  if  any, 
to  be  used  for  this  competition  and  of 
the  maximum  weight  assigned  to  each 
criterion. 

For  Further  Information  or 
Applications  Contact:  Ms.  Marion 
Steward,  Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education,  1990  K  Street, 
NW,  6th  Floor,  Washington,  DC  20006- 
8517.  Telephone:  (202)  502-7594.  The 
e-mail  address  for  Ms.  Steward 
is:_Marion_Steward@ed.gov. 

We  encourage  applicants  to  send 
facsimile  requests  for  applications  to 
(202) 502-7861. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Portable  Document 
Format  (PDF)  on  the  Internet  at  either  of 
the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  Pub.  L.  105-244,  the 
Higher  Education  Amendments  of  1998,  Title 
VIII,  Part  C. 
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Dated:  June  29,  2000. 
Claudio  Prieto. 

Acting  Assistant  Secretary,  Office  of 

Postsecondary  Education. 

[FR  Doc.  00-16906  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-225] 

Application  To  Export  Electric  Energy; 
Split  Rock  Energy  LLC 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Split  Rock  Energy  LLC  (Split 
Rock)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
t(i  intervene  must  be  submitted  on  or 
before  August  4,  2000. 
ADDRESS:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  {FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0350  (FAX  202- 
287-573fi). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslov\  ski  (Progrdm  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  824a(e)). 

On  June  5,  2000,  the  Office  of  Fossil 
Energ>'  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
Split  Rock  to  transmit  electric  energy 
from  the  United  States  to  Canada.  Split 
Rock  is  a  Minnesota  limited  liability 
company  jointly  ov\Tied  by  Minnesota 
Power,  Inc.  and  Great  River  Energy,  a 
public  power  cooperative.  Split  Rock,  a 
power  marketer,  intends  to  export 
energy  produced  by  Minnesota  Power 
Inc.  or  purchased  from  electric  utilities 
and  other  suppliers  in  the  United  States. 

Split  Rock  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens 
Utilities.  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc..  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 


Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  Split  Rock,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  rules  of  practice  and  procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Split  Rock 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-225.  Additional  copies  are  to 
be  filed  directly  with  Steven  W.  Tyacke, 
Esq.,  Split  Rock  Energy  LLC,  30  West 
Superior  Street.  Duluth,  MN  55802. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
wrww.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC.,  on  Jime  27, 
2000. 
Anthony  J.  Come, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  6-  Power  Im/Ex,  Office  of  Coal 
&  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  00-16807  Filed  7-3-00;  8:45  am] 

BILLING  CODE  64S0-01-U 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-185-A) 

Application  To  Export  Electric  Energy; 
Morgan  Stanley  Capital  Group  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Morgan  Stanley  Capital  Group 
Inc.  (Morgan  Stanley)  has  applied  for 
renewal  of  its  authority  to  transmit 
electric  energy  ftxim  the  United  States  to 
Canada  pursuant  to  section  2G2(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  August  4,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  hn/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793 
SUPPLEMENTARY  INFORMATION:  On  August 
21,  1998,  the  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
authorized  Morgan  Stanley  to  transmit 
electric  energy  from  the  United  States  to 
Canada  as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens 
Utilities,  Detroit  Edison,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Company,  Miimesota  Power, 
Inc.,  Minnkota  Power,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corp.,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  That  two-year  authorization 
will  expire  on  August  21,  2000.  On  June 
21,  2000,  Morgan  Stanley  filed  an 
application  with  FE  for  renewal  of  this 
export  authority,  requested  that  the 
Order  be  issued  for  an  additional  five- 
year  term,  and  also  requested  that  the 
international  transmission  facilities  of 
Long  Sault  be  added  to  the  list  of 
authorized  export  points.        '  , 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
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FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Morgan  Stcinley 
request  to  export  to  Canada  should  be 
clearly  marked  with  Docket  EA-185-A. 
Additional  copies  eire  to  be  filed  directly 
with  William  H.  Penniman,  Esq..  Danel 
E.  Frank,  Esq.  Sutherland  Asbill  & 
Brennan  LLP,  1275  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004- 
2415  and  William  F.  McCoy,  Esq.. 
Principal  and  Counsel,  Morgan  Stanley 
&  Co.  Incorporated,  1221  Avenue  of  the 
Americas,  27th  Floor.  New  York,  NY 
10020. 

DOE  notes  that  the  circumstances 
described  in  this  application  Eire 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-185. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-185 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
vvrww.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  D.C.,  on  June  28, 
2000. 
Anthony  |.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  6-  Power  Im/Ex.  Office  of  Coal 
&■  Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  00-16930  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Condon  Wind  Project 

AGENCY:  Bonneville  Power 

Administration  (BPA),  Department  of 

Enerov  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS) 

and  notice  of  floodplain  and  wetlands 

involvement. 

summary:  BPA  intends  to  prepare  an  EIS 
on  a  proposed  Condon  Wind  Project, 
located  northwest  of  the  town  of 
Condon  in  Gilliam  County.  Oregon. 


SeaWest  WindPower,  Inc.  (SeaWest) 
proposes  to  construct  and  operate  the 
24.3  to  24.75  megawatt  (MW)  wind 
generation  facility.  BPA  proposes  to 
purchase  the  electrical  output  from  the 
project  and  to  provide  transmission 
services.  The  EIS  will  be  site-specific  as 
to  the  potential  environmental  impacts 
of  the  construction  and  operation  of  the 
wind  project  itself,  as  well  as  all  related 
transmission  facilities.  In  addition,  the 
EIS  will  take  a  broad  programmatic  look 
at  the  balance  of  the  project  study  area. 
This  action  may  involve  wetlands 
located  in  Gilliam  County,  Oregon.  In 
accordance  with  DOE  regulations  for 
compliance  with  wetlands 
environmental  review  requirements, 
BPA  will  prepare  a  wetlands  assessment 
and  will  perform  this  proposed  action  in 
a  manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
wetlands.  The  assessment  will  be 
included  in  the  EIS  being  prepared  for 
the  proposed  project  in  accordance  with 
the  Natipnal  Environmental  Policy  Act 
(NEPA). 

DATES:  BPA  has  established  a  30-day 
scoping  period  during  which  affected 
landowrners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the 
proposed  EIS.  Scoping  will  help  BPA 
ensure  that  a  full  range  of  issues  related 
to  this  proposal  is  addressed  in  the  EIS, 
and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  fi'om  the  proposed  project. 
Written  conunents  are  due  to  the 
address  below  no  later  than  August  7, 
2000.  Comments  may  also  be  made  at 
the  EIS  scoping  meetings  to  be  held  on 
July  19  and  20,  2000. 
ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  Draft  EIS.  Send  comment  letters  and 
requests  to  be  placed  on  the  project 
mailing  list  to  Communications, 
Bonneville  Power  Administration — KC- 
7,  P.O.  Box  12999,  Portland,  Oregon, 
97212.  The  phone  niunber  of  the 
Commimications  office  is  503-230-3478 
in  Portland;  toll-free  1-800-622-4519 
outside  of  Portland.  Comments  may  also 
be  sent  to  the  BPA  Internet  address: 
comment@bpa.gov. 

The  EIS  scoping  meetings  will  be  held 
at  the  City  of  Arlington  Municipal 
Building,  Council  Chambers,  Locust  and 
First  Streets,  Arlington,  Oregon,  on  July 
19,  2000,  from  4  p.m.  to  8  p.m.;  and  at 
the  Gilliam  Coimty  Courthouse,  Circuit 
Court  Room,  221  S.  Oregon  Street, 
Condon,  Oregon,  on  July  20,  2000,  from 
4  p.m.  to  8  p.m.  At  these  informal 
meetings,  SeaWest  will  provide 
information,  including  maps,  about  the 


wind  project.  Written  information  will 
be  available,  and  BPA  staff  will  answer 
questions  and  accept  oral  and  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tiffany  B.  B.  Braiiuiu,  KECP-i. 
Bormeville  Power  Administration,  P.O. 
Box  3621.  Portland,  Oregon  97208- 
3621.  phone  number  503-230-5115.  fax 
number  503-230-5699. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restructuring  in  the  electric  utility 
industry  has  resulted  in  increased 
demand  for  energy  produced  by  new 
renewable  resources.  Part  of  this 
demand  is  due  to  the  increased  ability 
consumers  have  to  choose  their  power 
provider.  Some  of  these  consumers  want 
to  encourage  the  development  of 
renewable  energy  resources,  and  want 
their  power  provider  to  give  them 
options  for  doing  thi.s  Some  Northwest 
states  (such  as  Oregon)  have  passed 
laws  that  require  utilities  to  offer  their 
customers  a  power  rate  that  includes 
significant  new  renewable  energy 
resources.  In  other  cases,  individual 
utilities  have  chosen  to  dedicate  a 
portion  of  their  wholesale  power 
purchases  to  new  renewable  resources 
and  are  relying  on  BP.A.  to  supply  them. 
In  addition,  the  Northwest  Power 
Planning  Councirs  Fourth  Conservation 
and  Electric  Power  Plan  recommends 
that  Northwest  utilities  offer  green 
power  purchase  opportunities  as  a  way 
to  help  the  region  integrate  renewable 
resources  into  the  power  system  in  the 
future. 

Purpose  and  Need 

In  the  face  of  regional  growrth  in 
electrical  loads  and  increasing 
constraints  on  the  existing  energy 
resoiu-ce  base,  BPA  needs  to  acquire 
resources  that  will  contribute  to 
diversification  of  the  long-term  power 
supply  prospects  in  the  region.  The 
purposes  of  acquiring  a  diverse  resource 
portfolio  include: 

•  Protecting  BPA  and  its  customers 
against  risk; 

•  Assuring  consistency  with  BPA's 
responsibility  under  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  to  encourage  the  development  of 
renewable  energy  resources; 

•  Meeting  customer  demand  for 
energy  from  renewable  energy 
resources,  therebv  assuring  consistency 
with  BPAs  Business  Plan  EIS  (DOE/ 
EIS-0183.  June  1995)  and  Business  Plan 
Record  of  Decision  (ROD); 

•  Assuring  consistency  with  the 
resource  acquisition  strategy  of  BPA's 
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Resource  Programs  EIS  (DOE/EIS-0162, 
February  1993)  and  ROD;  and 

•  Meeting  the  objective  in  the  January 
2000  Strategic  Plan  of  BPA's  Power 
Business  Line  to  acquire  at  least  150 
average  MW  of  new  renewable  resources 
by  the  end  of  fiscal  year  2006  in  order 
to  meet  customer  demand  for  new 
renewable  resources. 

Proposed  Action 

BPA  proposes  to  execute  one  or  more 
power  purchase  and  transmission 
services  agreements  to  acquire  and 
transmit  up  to  the  full  electrical  output 
of  SeaWesfs  proposed  Condon  Wind 
Project.  SeaWest  proposes  to  construct 
and  operate  this  24.3  to  24.75  MW  wind 
generation  facility,  located  in  southern 
Gilliam  County,  Oregon,  northwest  of 
the  town  of  Condon.  The  proposed 
project  site  consists  of  relatively  flat 
plateaus  located  in  an  area  of  rolling. 
arid  hills  bisected  by  canyons.  Land 
uses  within  the  project  site  consist  of 
non-irrigated  agriculture — winter  wheat 
and  cattle  grazing.  The  project  will  be 
located  entirely  on  private  farmland, 
and  no  project  facilities  will  be 
constructed  upon  lands  owned  by  the 
State  of  Oregon  or  by  the  United  States. 

The  approximately  26  to  41  turbines 
will  be  arranged  in  several  "strings," 
with  generally  between  250  to  425  feet 
between  turbines  in  each  string. 
SeaWest  is  considering  using  either  600- 
kiiowatt  (kW)  turbines  similar  to  those 
used  at  the  existing  Foote  Creek  Rim 
Wind  Project  in  Wyoming,  or  larger,  up 
to  gsO-kW  turbines.  If  the  600-kW 
turbines  are  used,  the  turbines  will  be 
about  165  to  197  leet  tall  at  the  turbine 
hub.  and  about  236  to  276  feet  tall 
including  the  turbine  blades.  The 
diameter  of  the  "swept  area"  covered  by 
the  rotors  will  be  about  144  to  158  feet. 
Each  turbine  will  be  mounted  on  a 
tubular  steel  tower  installed  on  a 
reinforced  concrete  foimdation. 
Foundations  will  be  either  tubular  or 
pad  foundations,  ranging  from 
approximately  15  to  20  feet  in  width 
and  extending  up  to  25  to  30  feet 
underground.  If  the  750-kW.  900-kW,  or 
950-kW  turbines  are  used,  or  an 
alternative  foundation  design  is  utilized, 
these  dimensions  may  be  slightly 
greater.  Agricultural  activities  generally 
can  continue  to  take  place  directly 
adjacent  to  the  turbine  pads. 

Power  from  all  turbines  in  the  project 
will  be  collected  by  an  underground  and 
overhead  cable  loop  and  then  fed 
underground  to  a  proposed  substation  to 
be  located  at  the  project  site.  The  fenced 
substation  site  will  occupy 
approximately  one  to  two  acres.  From 
the  substation  site/power  from  the 
project  will  be  transmitted  by 


approximately  two  to  five  miles  of  new 
above-ground  lines  (likely  single-pole 
wood  structures)  to  intercormect  with 
the  existing  BPA  De  Moss-Condon  6^ 
kilovolt  (kV)  transmission  line.  Other 
facilities  required  as  part  of  the  project 
are  access  roads,  an  operation  and 
maintenance  (O&M)  building,  and 
onsite  storage.  Most  of  the  access  roads 
will  consist  of  improved,  graveled, 
existing  farm  roads,  with  some 
construction  of  new  graveled  roads  in 
areas  where  usable  farm  roads  do  not 
exist.  The  O&M  building  will  be  on  or 
necu  the  project  site.  SeaWest  proposes 
to  begin  construction  in  mid  to  late 
2001 .  The  Condon  Wind  Project  is 
scheduled  to  begin  commercial 
operation  late  in  2001,  and  would 
operate  for  at  least  20  years. 

Process  to  Date 

Some  environmental  analyses  have 
already  been  conducted  by  SeaWest. 
Surveys  for  sensitive  plant  and  wildlife 
species  were  initiated  in  the  spring  of 
2000.  Scoping  will  help  identify  what 
additional  studies  will  be  required. 

.\lternatives  Proposed  for 
Consideration 

The  alternatives  include  the  proposed 
action  (executing  a  power  purchase 
agreement  with  SeaWest  for  up  to  24.75 
MW  of  electrical  energy  firom  the 
proposed  Condon  Wind  Project  and 
authorizing  transmission  over  BPA 
power  lines)  and  the  No  Action 
alternative.  In  addition,  at  least  two 
transmission  alternatives  will  be 
examined  in  the  EIS. 

Identification  of  Environmental  Issues 

For  other  wind  projects,  noise,  visual 
impact,  influence  on  cultural  resources, 
and  effects  on  sensitive  plant  and 
animal  species  have  been  identified  as 
potential  environmental  issues.  The 
scoping  process  will  iielp  identify  the 
range  of  envirormiental  issues  that 
should  be  addressed  in  this  EIS.  Maps 
and  further  information  are  available 
fi-om  BPA  at  the  address  above.  When 
completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  public  comment 
meetings  for  the  Draft  EIS.  BPA  will 
consider  and  respond  to  comments 
received  on  the  Draft  EIS  in  the  Final 
EIS,  expected  to  be  published  in  mid  to 
late  2001.  BPA's  subsequent  decision 
will  be  docimiented  in  a  Record  of 
Decision.  The  EIS  will  satisfy  the 
requirements  of  NEPA. 


Issued  in  Portland.  Oregon,  on  June  27. 
2000. 

Judith  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
[PR  Doc.  00-16929  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC00-98-O01] 

Commonwealth  Edison  Company; 
Notice  of  Filing 

lune  28.  2000. 

Take  notice  that  on  June  20,  2000. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an 
amendment  to  the  application  it  filed  in 
this  proceeding  on  May  31.  2000. 

ComEd  states  that  it  has,  by  mail, 
served  a  copy  of  the  amendment  on  the 
Illinois  Commerce  Commission  and  on 
other  identified  entities. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  1 1 , 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  00-16840  Piled  7-3-00:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2566-001 

New  England  Power  Company, 
Massachusetts  Electric  Company  and 
The  Narragansett  Electric  Company; 
Notice  of  Filing 

June  28.  2000. 

Take  notice  that  on  June  27,  2000, 
New  England  Power  Company, 
Massachusetts  Electric  Company  and 
The  Narragansett  Electric  Company 
submit  for  filing  an  amendment  to  their 
May  19,  2000  filing  in  this  docket.  The 
amendment  consists  of  a  revised 
Attachment  E  to  the  May  19  filing 
deleting  a  reference  to  Eastern  Edison 
Company,  Rate  Schedule  No.  58  in  the 
Notice  of  Succession  for  Massachusetts 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  10, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-222  for 
asssistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

fFR  Doc.  00-16841  Filed  7-3-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CP00-395-H)O0] 

Transcontinental  Gas  Pipe  Line 
Corporation:  Notice  of  Request  Under 
Blanket  Authorization 

June  28,  2000. 

Take  notice  that  on  June  21,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  box 
1396,  Houston.  Texas  77251,  filed  in 


Docket  No.  CPOO-395-000  a  request 
pursuant  to  Sections  157.205  and 
157.208  of  the  Commission's 
Regulations  (18  CFR  157.205  and 
157.208)  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  modify  all  of 
its  existing  reciprocating  engines  at 
Compressor  Station  No.  40  in  Hardin 
County,  Texas  under  Transco's  blanket 
certificate  issued  in  Docket  No.  CP82- 
426-000,  et  al.  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Transco  requests  authorization  to 
install  turbochargers  and  associated 
equipment  on  all  6  of  the  reciprocating 
engines  in  order  to  reduce  NOx 
emissions  and  to  comply  with  the  State 
of  Texas  plan  to  implement  the  Clean 
Air  Act  Amendments  of  1990.  Transco 
states  that  the  facilities  will  be  used  to 
reduce  emissions  by  achieving  a  true 
lean  air-fuel  ratio,  inject  high  pressure 
fuel  directly  into  the  power  cylinders 
and  make  other  engine  adjustments. 
Transco  also  indicates  that  the  true  lean 
air-fuel  ratio  coupled  with  the  high 
pressure  fuel  injection  works  by 
promoting  stable  combustion 
characteristics  and  thus  reduces  the 
formation  of  NOx.  Transco  further  states 
that  the  injection  of  high  pressure  fuel 
directly  into  the  power  cylinders 
significantly  improves  the  combustion 
process  by  producing  a  more 
homogeneous  mixture  of  air  and  fuel 
within  the  power  cylinder.  Transco 
estimates  the  cost  of  the  facilities  at 
$10,200,000.00. 

Any  questions  regarding  the 
application  may  be  directed  to  Scott 
Long,  at  Transco  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston, 
Texas  77251.  (713)  215-2731. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to  section 
157.205  of  the  Conunission's  regulations 
under  the  NGA  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
fhe  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  NGA. 

Linwood  A.  Watson.  |r., 

Acting  Secretary. 

(PR  Doc.  00-16838  Filed  7-3-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Ene-^gy  Regulatory 
Commission 

[Docket  No.  ER95-1 12-010,  et  al] 

Entergy  Services,  Inc..  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

June  26.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

[Docket  Nos.  ER95-112-010  and  ER96-586- 
005  (consolidated)] 

Take  notice  that  on  June  19,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States.  Inc.,  Entergy  Louisiana.  Inc.. 
Entergy  Mississippi.  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
"Entergy  Operating  Companies") 
tendered  its  compliance  filing  in 
response  to  the  Commission's  orders  in 
Entergy  Services,  Inc.,  85  FERC  ^  61.163 
(1998),  reh'g  denied,  91  FERC  "061,153 
(2000). 

Comment  date:  July  10.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Koch  Energy  Trading  Inc. 

[Docket  No.  ER95-218-021] 

Take  notice  that  on  Jime  21.  2000, 
Koch  Energy  Trading  Inc.  (KET), 
tendered  for  filing  a  notice  of  change  in 
status,  informing  the  Commission  that 
KET's  parent  company  Koch  Energy, 
Inc.  (Koch)  has  signed  an  agreement  to 
form  a  partnership  with  Entergy 
Corporation  (Entergy)  that  will  own 
KET.  KET  also  filed  a  code  of  conduct 
in  accordance  with  the  Commission's 
policies  regarding  transactions  between 
power  marketers  and  their  public  utility 
affiliates. 

Comment  date:  July  12,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-1655-002] 

Take  notice  that  on  June  20.  2000. 
Southern  Company  Services,  Inc. 
(SCSI),  acting  as  agent  for  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
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submitted  for  filing  a  revised  Southern 
Company  System  Intercompany 
Interchange  Contract  in  compliance 
with  the  Commission's  order  issued 
June  15,  2000. 

Comment  date:  ]u\y  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1743-0021 

Take  notice  that  on  June  19,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Corporation  and  the  five 
Entergy  Operating  Companies:  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (together  "Entergy"), 
tendered  for  filing  its  compliance  filing 
in  response  to  the  Commission's  May 
18,  2000  Order  in  Entergy  Services,  Inc., 
91  FERC  1161,149  (2000)" 

Entergy  has  served  a  copy  of  this 
compliance  filing  on  all  persons  on  thfe 
official  service  list  compiled  by  the 
Commission. 

Comment  date:  July  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Potomac  Electric  and  Power 
Company 

[Docket  No.  EROO-290.3-0001 

Take  notice  that  on  June  19,  2000, 
Potomac  Electric  and  Power  Company 
(PEPCO).  tendered  for  filing  executed 
netting  agreements  between  PEPCO  and 
Southern  Company  Energy  Marketing, 
LP  .  Reliant  Energy  Services,  Inc.  and 
PGtkE  Energy  Trading — Power,  L.P. 
respectively  (the  Counterparties). 

Copies  of  the  filing  were  served  upon 
the  Counterparties. 

Comment  date;  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  (if  this  notice 

6.  Commonwealth  Edison  Company 

[Docket  No.  EROO-2 904-000] 

Take  notice  that  on  June  21,  2000, 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  an 
Interconnection  Agreement  with  Indeck 
Rockford.  LLC  (Indeck). 

ComEd  requests  an  effective  date  of 
June  22  2000  and  accordingly  seeks 
waiver  of  the  Commission's  notice 

requirements. 

Copies  of  the  filing  were  served  on 
Indeck  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Reliant  Energy  Shelby  County,  LP 

[Docket  No.  ER0O-2905-OOO] 

Take  notice  that  on  Jrnie  21,  2000, 
Reliant  Energy  Shelby  County,  LP 
(Reliant  Shelby  County),  tendered  for 
filing  a  service  agreement  establishing 
Reliant  Energy  Services,  Inc.  (RES)  as  a 
customer  under  Reliant  Shelby  Coimty's 
market-based  rate  tariff. 

Reliant  Shelby  County  requests  an 
effective  date  of  June  4,  2000  for  the 
service  agreement. 

Reliant  Shelby  County  states  that  a 
copy  of  the  filing  was  served  on  RES. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PJM  Interconnection,  L.L.C 

(Docket  No.  EROO-2906-0001 

Take  notice  that  on  June  21,  2000, 
PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  Reliant  Energy 
Services,  Inc.  (Reliant). 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
May  12,  2000. 

Copies  of  this  filing  were  served  upon 
Reliant,  the  Maryland  Public  Service 
Commission,  the  New  Jersey  Board  of 
Public  Utilities,  and  the  Permsylvania 
Public  Service  Commission. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-2907-0001 

Take  notice  that  on  June  21,  2000, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  two  executed 
service  agreements  and  an  executed 
amendment  to  one  of  the  agreements, 
with  Texas  New  Mexico  Power 
Company  (TNMP).  One  agreement  is  a 
service  agreement  dated  May  26,  2000, 
for  6  MW  of  firm  point-to-point 
transmission  service  (6  MW  Agreement) 
under  the  terms  of  PNM's  Open  Access 
Transmission  Tariff  (OATT).  The  other 
agreement  is  a  fully  executed  Control 
Area  Service  Agreement,  originally  filed 
(and  accepted)  as  a  unilaterally 
executed  agreement,  which  incorporates 
specific  sections  of  PNM's  OATT.  The 
Amendment  included  in  PNM's  filing 
(dated  May  30,  2000)  includes 
modifications  to  the  Control  Area 
Services  Agreement  necessary  to 
incorporate  the  6  MW  Agreement  into 
all  relevant  control  area  services  load 
and  resource  descriptions  and  ancillary 
services  calculations.  PNM's  filing  is 


available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Copies  of  PNM's  filing  were  provided 
to  TNMP  and  to  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Pool 

[Docket  No.  EROO-2  908-0001 

Take  notice  that  on  June  21,  2000,  the 
New  England  Power  Pool  (NEPOOL) 
submitted  a  filing  reflecting  approval  by 
the  NEPOOL  Participants  of  rate 
treatment  for  certain  actual  costs  of  the 
Vermont  Electric  Power  Company 
(VELCO)  for  deploying  on  an  interim 
basis  a  generating  imit  to  operate 
primarily  as  a  synchronous  condenser  to 
enhance  system  reliability  in  light  of  the 
failure  of  a  phase  angle  regulator.  The 
arrangements  are  to  remain  in  effect 
only  for  costs  incurred  through 
December  2000. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  NEPOOL 
Participants  and  the  six  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Deseret  Generation  and 
Transmission  Co-operative,  Inc. 

[Docket  No.  EROO-2 909-000] 

Take  notice  that  on  Jime  21,  2000. 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  the  First  Amendment  to  the  Power 
Sales  Confirmation  Agreement  between 
Deseret  and  Constellation  Power  Source, 
Inc.,  regarding  a  long-term  power 
purchase  and  sale  transaction. 

Deseret  requests  an  effective  date  of 
June  1,  2000. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ogden  Martin  Systems  of  Union, 
Inc. 

[Docket  No.  EROO-2910-000] 

Take  notice  that  on  June  21,  2000, 
Ogden  Martin  Systems  of  Union,  Inc. 
(Ogden  Union),  tendered  for  filing  an 
amendment  to  Service  Agreement  No.  1 
under  Ogden  Union's  FERC  Electric 
Tariff,  Original  Volume  No.  1  (the 
Power  Sales  Agreement  by  and  between 
Sempra  Energy  Trading  Corp.  and 
Ogden  Union). 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


41454 


Federal  Register/ Vc>l.  65,  No.  129/ Wednesday,  July  5,  2000 /Notices 


13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-291 1-000) 

Take  notice  that  on  June  21,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  changes  to  Schedule 
9  (Emergency  Procedure  Charges)  of  the 
Amended  £ind  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C,  to  conform  to  Schedule  11 
(Emergency  Procedure  Charges)  of  the 
Reliability  Agreement  Among  Load 
Serving  Entities  In  The  PJM  Control 
Area  (RAA). 

Copies  of  this  filing  were  served  upon 
all  members  of  PJM  and  each  state 
electric  utility  regulatory  conunission  in 
the  PJM  control  area. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Potomac  Electric  Power  Company 

[Docket  No.  EROO-2912-000] 

Take  notice  that  on  Jime  21,  2000, 
Potomac  Electric  Power  Company 
(PEPCO),  tendered  for  filing  a  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  5, 
entered  into  between  Pepco  and  AMP- 
Ohio,  Inc. 

An  effective  date  of  Jime  1 ,  2000  for 
this  service  agreement,  with  waiver  of 
notice,  is  requested. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  EROO-291 3-000] 

Take  notice  that  on  June  21,  2000, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO),  tendered  for  filing  a  notice 
pursuant  to  the  Commission's  Order 
issued  on  May  8,  2000  in  the  matter  of 
North  American  Electric  Reliability 
Council,  Docket  No.  EROO-1 666-000, 
stating  that:  (1)  VELCO  uses  the  North 
American  Electric  Reliability  Council's 
revised  Transmission  Loading  Relief 
procedures;  and  (2)  its  open  access 
transmission  tariff  shall  be  considered 
so  modified. 

VELCO  requests  an  effective  date  of 
March  1,  2000  for  the  TLR  procedures, 
and  therefore  respectfully  requests 
waiver  of  the  Conunission's  notice 
requirements. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Electric  Company 

[Docket  No.  EROO-2914-0001 

Take  notice  that  on  Jime  21,  2000, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
firm  point-to-point  transmission  service 


agreement  between  Commonwealth  and 
Entergy  Nuclear  Generating  Company 
(Entergy).  Commonwealth  states  that  the 
service  agreement  sets  out  the 
transmission  arrangements  imder  which 
Commonwealth  will  provide  firm  point- 
to-point  transmission  service  to  Entergy 
under  Commonwealth's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER97-1341-O00,  subject  to 
refund  and  issuance  of  further  orders. 

Commonwealth  requests  waiver  of  the 
Commission's  thirty  (30)  day  notice 
requirement  in  order  to  allow  the 
service  agreement  to  become  effective 
on  July  1,  2000. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Panda  Paris  Power  Marketing, 
L.L.C. 

[Docket  No.  ER00-291&-O00J 

Take  notice  that  on  June  21.  2000, 
Panda  Paris  Power  Marketing,  L.L.C. 
(Panda  Paris),  4100  Spring  Valley,  Suite 
1001,  Dallas,  Texas  75244,  tendered  for 
filing  notice  that  effective  June  21,  2000, 
Rate  Schedule  FERC  No.  1  is  to  be 
canceled. 

Panda  Paris  states  that  it  has  never 
entered  into  any  wholesale  electric 
power  or  energy  transactions,  and  has 
never  utilized  its  Electric  Rate  Schedule 
FERC  No.  1. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Calvert  Cliffe  Nurlpar  Power  Plant, 
Inc. 

[Docket  No.  EROO-291 7-000] 

Take  notice  that  on  June  21,  2000, 
Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
tendered  for  filing  a  notice  of  succession 
indicating  that  the  name  Calvert  Cliffs, 
Inc.,  an  indirect  subsidiary  of 
Constellation  Energy  Group,  has  been 
changed  to  Calvert  Cliffs  Nuclear  Power 
Plants,  Inc.,  effective  June  21,  2000.  In 
accordance  with  Sections  35.16  and 
131.51  of  the  Commission's  Regulations, 
18  CFR  35.16  and  131.51,  Calvert  Cliffs 
Nuclear  Power  Plant,  Inc.,  has  adopted 
and  ratified  all  applicable  rate  schedules 
filed  with  the  FERC  by  Calvert  Cliffs, 
Inc. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No.  EROO-291 8-000] 

Take  notice  that  on  June  21,  2000, 
Constellation  Power  Source  Generation, 
Inc. ,  tendered  for  filing  a  notice  of 
succession  indicating  that  the  name 


Constellation  Generation,  Inc.,  an 
indirect  subsidiary  of  wholly  owned 
subsidiary  of  Constellation  Energy 
Group,  has  been  changed  to 
Constellation  Power  Source  Generation, 
hic.  effective  June  21,  2000.  In 
accordance  with  Sections  35.16  and 
131.51  of  the  Commission's  Regulations, 
18  CFR  35.16  and  131.51,  Constellation 
Power  Source  Generation,  Inc.  has 
adopted  and  ratified  all  applicable  rate 
schedules  filed  with  the  FERC  by 
Constellation  Generation,  Inc. 

Comment  date:]\x\y  12,  2000,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Madison  Gas  and  Electric  Company 

[Docket  No.  EROO-2920-000] 

Take  notice  that  on  June  21,  2000, 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  a  service 
agreement  under  MGE's  Market-Based 
Power  Sales  Tariff  with  Commonwealth 
Edison  Company. 

MGE  requests  this  agreement  be 
effective  the  date  the  agreement  was 
filed  with  the  FERC. 

Comment  dafe;  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wv^rw.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16837  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Agency  Regulatory 
Commission 

[Project  No  2035-006  Colorado] 

City  and  County  of  Denver:  Notice  of 
Availability  of  Final  Environmental 
Assessment 

June  28,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Gross  Reservoir 
Hydroelectric  Project,  and  has  prepared 
a  Final  Environmental  Assessment 
(FEA).  The  project  is  located  on  South 
Boulder  Creek,  near  the  city  of  Boulder, 
in  Boulder  County,  Colorado.  The 
Project  occupies  federal  lands  managed 
by  the  U.S.  Forest  Service,  Roosevelt 
National  Forest,  and  the  Bureau  of  Land 
Management. 

In  the  FEA,  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  licensing 
the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  enviroimient. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street.  NE.,  Washington.  DC 
20426.  The  FEA  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance). 

1  invNood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-16839  Filed  7-3-00;  8:45  am] 

B(LUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-948:  FRL-6590-6; 

Notice  of  Filing  of  Pesticide  Petitions 
to  Establish  Tolerances  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certaiin 


pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-948,  must  be 
recRJvpd  on  or  before  August  4,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-948  in  the  subject 
line  on  the  fir^-'  ;    _•-  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194:  e-mail  address: 
brothers. shaja@e[ 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu-er  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS         Examples  of  poten- 
codes     j   tially  affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production. 
Animal  production. 
Food  manufacturing. 
Pesticide  manufac- 
turing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www .  epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
948.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  PubUc 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  lefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-948  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  PesUcide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 
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3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-948.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu-es  for  claiming  CBI. 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 


name,  date,  and  Federal  Register 

citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  2000. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Sununaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  siunmaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summaries  announce  the 
aveulability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4  (IR-4) 

9E6041.  0E6101,  0E6102.  0E6104. 
0E6106.  and  0E6156 

EPA  has  received  pesticide  petitions 
9E6041,  0E6101,  0E6102,  0E6104, 
0E6106,  and  0E6156  from  the 
Interregional  Research  Project  No.  4,  681 
U.S.  Highway  #1  South,  North 
Bnmswick.  NJ  08902-3390  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  insecticide  imidacloprid, 
l-(6-chloro-3-pyridinyl)methyl-N-njfro 
2-imidazolidinimine  in  or  on  the 
following  raw  agricultural  commodities: 


1.  PP  9E6041  proposes  the 
establishment  of  a  tolerance  for  cilantro 
at  3.5  parts  per  million  (ppm). 

2.  PP  0E6101  proposes  the 
establishment  of  a  tolerance  for  edible 
podded  bean  at  1.0  ppm. 

3.  PP  0E6102  proposes  the 
establishment  of  a  tolerance  for  hops  at 
4.0  ppm. 

4.  PP  0E6104  proposes  the 
establishment  of  a  tolerance  for 
succulent  shelled  bean  at  1.0  ppm. 

5.  PP  0E6106  proposes  the 
establishment  of  a  tolerance  for  sweet 
com  at  0.05  ppm.  sweet  corn  forage  at 
0.1  ppm,  and  sweet  com  stover  at  0.2 
ppm. 

6.  PP  0E6156  proposes  the 
establishment  of  a  tolerance  for  tiirnip 
tops  (leaves)  at  3.5  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  includes  a 
summary  of  the  petitions  prepared  by 
Zeneca  Ag  Products,  Wilmington.  DE 
19850-5458. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
imidacloprid  residue  in  plants  and 
livestock  is  adequately  understood.  The 
residues  of  concern  are  combined 
residues  of  imidacloprid  and  it 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  calculated  as 
imidacloprid. 

2.  Analytical  method.  The  analytical 
method  is  a  common  moiety  method  for 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety  using  a  permanganate  oxidation, 
silyl  derivatization,  and  capillary  gas 
chromatography  mass  spectrometry 
(GC/MS)  selective  ion  monitoring.  This 
method  has  successfully  passed  a 
petition  method  validation  in  EPA  labs. 
There  is  a  confirmatory  method 
specifically  for  imidacloprid  and  several 
metabolites  utilizing  GC/MS  and  high 
performance  liquid  chromatography 
using  ultra-violet  detection  (HPLC-UV) 
which  has  been  validated  by  EPA  as 
well.  Imidacloprid  and  its  metabolites 
are  stable  for  at  least  24  months  in  the 
commodities  when  frozen. 

3.  Magnitude  of  residues —  i.  Turnip 
tops.  IR— 4  has  received  requests  from 
the  California,  Oregon,  Texas. 
Mississippi,  Oklahoma.  Florida.  Ohio, 
and  Termessee  agricultural  experiment 
stations  for  the  registration  of 
imidacloprid  on  turnip  tops  (leaves).  No 
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data  are  presented  in  support  of  this 
petition;  rather,  IR-4  requests  that  the 
registrant's  Brassica  vegetable  data  be 
used  to  support  this  request  for  turnip 
tops.  Turnips  are  very  closely  related  to 
the  Brassica  vegetables.  This  request 
does  not  include  a  tolerance  for  turnip 
roots. 

ii.  Succulent  shelled  beans.  Seven 
field  trials  were  conducted  in  order  to 
provide  information  on  the  magnitude 
of  imidacloprid  residues  on  lima  beans 
following  planting  application  plus 
three  foliar  applications  of 
imidacloprid.  Trials  were  conducted  in 
Maryland,  South  Carolina,  Georgia, 
Ohio,  California  and  Washington. 
Residue  levels  ranged  from  <0.05  ppm 
to  0.67  ppm.  A  tolerance  of  1.0  ppm  is 
being  proposed  by  IR-4. 

iii.  Edible  podaed  beans.  Six  field 
trials  were  conducted  in  order  to 
provide  information  on  the  magnitude 
of  imidacloprid  residues  on  snap  beans 
following  the  planting  application  plus 

3  foliar  applications  of  imidacloprid. 
Trials  were  conducted  in  South 
Carolina,  Florida,  Wisconsin,  Ohio,  New 
York,  and  Washington.  Residue  levels 
ranged  ft'om  <0.05  ppm  to  0.89  ppm.  A 
tolerance  of  1.0  ppm  is  being  proposed 
by  IR^. 

iv.  Sweet  com.  IR— 4  received  a 
request  from  New  York  for  registration 
of  imidacloprid  seed  treatment  on  sweet 
com.  Imidacloprid  is  currently 
registered  for  use  on  field  com. 
Tolerances  for  kernel  +  cob  with  husk 
removed  (K  +  CWHR),  sweet  com  forage 
and  sweet  com  stover  were  requested 
based  on  field  com  data  and  validation 
of  method  on  K  +  CWHR  samples, 

V.  Cilantro.  The  nature  of 
imidacloprid  residues  is  adequately 
luiderstood  and  an  analytical  method  is 
available  for  enforcement  purposes.  IR- 

4  requests  that  EPA  grant  an 
imidacloprid  tolerance  for  cilantro 
based  on  the  similarity  of  cilantro  to 
other  leaf}'  non-Brassica  vegetables 
(especially  fresh  parsley)  for  which 
imidacloprid  is  already  registered. 
Based  on  the  available  information,  and 
the  currently  registered  use  patterns  for 
leafy  non-Brassica  vegetables  on  the 
Admire*  and  Provado'  labels,  the 
establishment  of  a  tolerance  for  cilantro 
(ft-esh  leaves  and  stems)  would  protect 
the  public  health,  and  would  not  expose 
man  or  the  environment  to  unreasonable 
adverse  effects. 

vi.  Hops.  Based  on  available  data,  the 
proposed  use,  foliar  treatment  of 
pirimicarb  insecticide  at  the  rate  of  1  lb 
(0.5  lb  active)  per  acre  up  to  a  maximum 
of  1  lb  active  ingredient/acre  (ai/acre) 
per  year,  minimum  7-day  pre-harvest 
interval,  should  be  supported.  Based  on 
the  available  information,  the 


establishment  of  the  tolerance  proposed 
in  the  petition  would  protect  the  public 
health,  and  would  not  expose  man  or 
the  enviroiunent  to  uiu'easonable 
adverse  effects,  while  providing  growers 
with  a  safe  and  effective  insectide. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  The  acute  oral  lethal 
dose  (LDjso  values  for  imidacloprid- 
technical  ranged  from  424  milligrams/ 
kilograms  (mg/kg)  in  the  male  rat  and 
>450  mg/kg  in  the  female  rat.  The  acute 
dermal  LDso  was  >5,000  mg/kg  in  the 
rat.  The  4-hour  rat  inhalation  lethal 
concentration  (LClso  was  >5.33 
milligram/Liter  (mg/L).  Imidacloprid 
was  not  irritating  to  rabbit  skin  or  eyes. 
Imidacloprid  did  not  cause  skin 
sensitization  in  guinea  pigs.  In  an  acute 
neurotoxicity  study,  the  lowest  observed 
adverse  effect  level  (LOAEL)  =  42  mg/ 
kg  body  weight  {bwrt)/day. 

2.  Genotoxicity.  Mutagenicity  studies 
have  demonstrated  that  imidacloprid  is 
non-mutagenic  both  in  vivo  and  in  vitro. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study  with  Sprague-Dawley  rats,  groups 
of  pregnant  animals  (25/group)  received 
oral  administration  of  imidacloprid 
(94.2%)  at  0,  10,  30,  or  100  mg/kg  bv^rt/ 
day  during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 
decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consumption  at 
100  mg/kg  bwt/day.  No  treatment- 
related  effects  were  seen  in  any  of  the 
reproductive  parameters  [i.e.,  Cesarean 
section  evaluation).  At  100  mg/kg  bwt/ 
day,  developmental  toxicity  manifested 
as  wavy  ribs  (fetus  =7/149  in  treated  vs. 
2/158  in  controls  and  litters,  4/25  vs.  1/ 
25).  For  maternal  toxicity,  the  LOAEL 
was  10  mg/kg  bw^t/day  lowest  dose 
tested  (LDT)  based  on  decreased  body 
weight  gain;  a  no  observed  adverse 
effect  level  (NOAEL)  was  not 
established.  For  developmental  toxicity, 
the  NOAEL  was  30  mg/kg  bvrt/day,  and 
the  LOAEL  was  100  mg/kg  bwt/day 
based  on  increased  wavy  ribs. 

In  a  developmental  toxicity  study 
with  Chinchilla  rabbits,  groups  of  16 
pregnant  does  were  given  oral  doses  of 
imidacloprid  (94.2%)  at  0,  8,  24,  or  72 
mg/kg  bwi/day  during  gestation  days  6 
through  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwt/day  and  the 
LOAEL  was  72  mg/kg  bvrt/day  based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOAEL  was  72  mg/kg  bwt/day  based 
on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities. 


In  a  2-generation  reproductive 
toxicity  study,  imidacloprid  (95.3%) 
was  administered  to  Wistar/Han  rats  at 
dietary  levels  of  0. 100.  250,  or  700  ppm 
(0,  7.3, 18.3,  or  52.0  mg/kg  bwt/day  for 
males  and  0,  8.0,  20.5,  or  57.4  mg/kg 
bwt/day  for  females).  For  parental/ 
systemic/reproductive  toxicity,  the 
NOAEL  was  250  ppm  (18.3  mg/kg  bwt/ 
day)  and  the  LOAEL  was  750  ppm  (52 
mg/kg  bwt/day),  based  on  decreases  in 
body  weight  in  both  sexes  in  both 
generations.  Based  on  these  factors,  the 
parental/systemic/reproductive  NOAEL 
and  LOAEL  are  250  and  700  ppm, 
respectively,  based  upon  the  body 
weight  decrements  observed  in  both 
sexes  in  both  generations. 

4.  Subchronic  toxicity.  In  a  dermal 
toxicity  study,  groups  of  5  male  and  5 
female  New  Zealand  white  rabbits 
received  repeated  dermal  applications 
of  imidacloprid  (95%)  at  1,000  mg/kg 
bwt/day  (limit  dose),  6-hours/day,  5- 
days/week  for  3-weeks.  No  dermal  or 
systemic  toxicity  was  seen.  For  systemic 
and  dermal  toxicity,  the  NOAEL  was 
>1,000  mg/kg  bvrt/day;  a  LOAEL  was 
not  established. 

In  an  oral  toxicity  study,  groups  of 
Fischer  344  rats  (12/sex/dose)  were  fed 
diets  containing  imidacloprid  (98.8%)  at 
0,  150,  1,000,  or  3,000  ppm  (0,  9.3,  63.3, 
or  196  mg/kg  bwt/day  in  males  and  0, 
10.5,  69.3,  or  213  mg/kg  bwrt/day  in 
females,  respectively)  for  90-days.  No 
treatment-related  effects  were  seen  at 
150  ppm.  Treatment-related  effects 
included  decreases  in  body  weight  gain 
during  the  first  4  weeks  of  the  study  at 
1,000  ppm  (22%  in  males  and  18%  in 
females)  and  3,000  ppm  (50%  in  males 
and  25%  in  females)  with  an  associated 
decrease  in  forelimb  grip  strength 
especially  in  males.  The  NOAEL  was 
150  ppm  (9.3  and  10.5  mg/kg  bwt/day 
in  males  and  females,  respectively)  and 
the  LOAEL  was  1,000  ppm  (63.3  and 
69.3  mg/kg  bwt/day  in  males  and 
females,  respectively). 

In  a  rat  innalation  study  (28-day 
study  in  which  rats  were  exposed  6 
hours/day,  5  days/week  for  4  weeks), 
the  NOAEL  for  imidacloprid  was  5.5 
mg/m^. 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  study,  groups  of  Beagle  dogs  (4/ 
sex/dose)  were  fed  diets  containing 
imidacloprid  (94.9%)  at  0,  200,  or 
1,250/2,500  ppm  (0,  6.1,  15.  or  41/72 
mg/kg  bwt/day,  respectively)  for  52 
weeks.  The  1,250  ppm  dose  was 
increased  to  2,500  ppm  fi-om  week  17 
onwards.  The  threshold  NOAEL  was 
1,250  ppm  (41  mg/kg  bwt/day).  The 
LOAEL  was  2,500  ppm  (72  mg/kg  bwt/ 
day)  based  on  increased  cytochrome-P- 
450  levels  in  both  sexes  and  was 
considered  to  be  a  threshold  dose.  Due 
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to  the  lack  of  toxicity  at  1,250  ppra,  a 
LOAEL  was  not  established  in  this 
study;  following  the  dose  increase  to  the 
2,500  ppm  level,  toxicity  was  observed, 
thus  making  1,250  ppm  the  threshold 
NOAEL  and  2.500  ppm  the  threshold 
LOAEL. 

6.  Animal  metabolism.  The 
metabolism  of  NTN  33893 
(imidacloprid)  in  rats  was  reported  in 
seven  studies.  Data  showed  that 
imidacloprid  was  rapidly  absorbed  and 
eliminated  in  the  excreta  (90%  of  the 
dose  within  24  hours),  demonstrating  no 
biologically  significant  differences 
between  sexes,  dose  levels,  or  route  of 
administration.  Elimination  was  mainly 
renal  (70-80%  of  the  dose)  and  fecal 
(17-25%).  The  major  part  of  the  fecal 
activity  originated  in  the  bile.  Total 
body  accumulation  after  48  hours 
consisted  of  0.5%  of  the  radioactivity 
with  the  liver,  kidney,  lung,  skin  and 
plasma  being  the  major  sites  of 
accumulation.  Therefore, 
bioaccumulation  of  imidacloprid  is  low 
in  rats.  Maximum  plasma  concentration 
was  reached  between  1.1  and  2.5  hours. 
Two  major  routes  of  biotransformation 
were  proposed  for  imidacloprid.  The 
first  route  included  an  oxidative 
cleavage  of  the  parent  compound 
rendering  6-chloronicotinic  acid  and  its 
glycine  conjugate.  Dechlorination  of  this 
metabolite  formed  the  6- 
hydroxynicotinic  acid  and  its 
mercapturic  acid  derivative.  The  second 
route  included  the  hydroxylation 
followed  by  elimination  of  water  of  the 
parent  compound  rendering  NTN 
35884.  A  comparison  between 
[methylene-  '-^Cl-imidacloprid  and 
[imidazolidine-4,5'-*C)-imidacloprid 
showed  that  while  the  rate  of  excretion 
was  similar,  the  renal  portion  was 
higher  with  the  imidazoUdine-labeled 
compound.  In  addition,  accumulation  in 
tissues  was  generally  higher  with  the 
imidazolidine-labeled  compound.  Also, 
a  comparison  between  imidacloprid  and 
one  of  its  metabolites,  WAK  3839, 
showed  that  the  total  elimination  was 
the  same  for  both  compounds.  The 
proposed  metabolic  pathways  for  these 
two  compounds  were  different.  WAK 
3839  was  formed  following  pretreatment 
(repeated  dosing)  of  imidacloprid. 

7.  Endocrine  disruption.  The 
toxicology  data  base  for  imidacloprid  is 
current  and  complete.  Studies  in  this 
data  base  include  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  short-term  or  long-term 
exposure.  These  studies  revealed  no 
primary  endocrine  effects  due  to 
imidacloprid. 


C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Assessments 
were  conducted  to  evaluate  potential 
risks  due  to  chronic  and  acute  dietary 
exposure  of  the  U.S.  population  and 
selected  population  subgroups  to 
residues  of  imidacloprid.  These 
analyses  cover  all  registered  crops 
including  rotational  crops;  uses  pending 
with  the  EPA  on  citrus,  leafy  petiole 
crop  group,  com,  and  sweet  com;  active 
and  proposed  Section  18  uses  on 
blueberries,  cranberries,  table  beets, 
strawberries,  turnips;  new  proposed  IR- 
4  uses  on  succulent  beans,  blueberries, 
turnips  and  cilantro;  and  an  import 
tolerance  petition  on  bananas. 

Novigen  Sciences,  Inc.'s  dietary 
exposure  evaluation  model  (DEEKf"'^), 
which  is  licensed  to  Bayer,  was  used  to 
estimate  the  chronic  and  acute  dietary 
exposure.  Version  6.76  was  used  for  the 
chronic  analysis  and  version  6.79  for  the 
acute  analysis.  This  software  uses  the 
food  consumption  data  from  the  1994- 
1996  U.S.  Department  of  Argiculture    • 
(USDA)  continuing  surveys  of  food 
intake  by  individuals  CSFII 1994-1996. 

The  endpoint  for  acute  dietary  risk 
assessments  is  based  on  neurotoxicity 
characterized  by  decreases  in  motor  or 
locomotor  activity  in  female  rats  at  42 
mg/kg  bwt/day  (LOAEL)  from  an  acute 
neurotoxicity  study.  Based  on  an 
uncertainty  factor  (UF)  of  lOX  for 
interspecies  and  lOX  for  intraspecies  the 
acute  reference  dose  (RfD)  =  0.42  mg/kg 
bvrt/day.  EPA  has  determined  that  em 
additional  UF  for  FQPA  (reduced  to  3X) 
applies  to  all  population  subgroups  for 
acute  risk.  Application  of  the  additional 
3X  safety  factor  results  in  an  acute 
population  adjusted  dose  (aPAD)  0.14 
mg/kg  bwt/day  or  a  margin  of  exposure 
(MOE)  of  300. 

For  chronic  dietary  analyses,  EPA  has 
established  the  RfD  for  imidacloprid  at 
0.057  mg/kg/day  based  on  a  NOAEL  of 
5.7  mg/kg  bwt/day  from  a  rat  chronic 
toxicity  carcinogenicity  study  and  UFs 
of  lOX  for  interspecies  and  lOX  for 
intraspecies.  EPA  has  determined  that 
an  UF  for  FQPA  (reduced  to  3X)  applies 
to  all  population  subgroups  for  chronic 
risk.  Application  of  the  additional  3X 
safety  factor  results  in  a  chronic 
population  adjusted  dose  (cPAD)  of 
0.019  mg/kg  bwt/day. 

Results  from  the  acute  and  chronic 
dietary  exposure  analyses  described 
below  demonstrate  a  reasonable 
certainty  that  no  harm  to  the  overall 
U.S.  population  or  any  population 
subgroup  will  result  from  the  use  of 
imidacloprid  on  currently  registered 
and  pending  uses. 

i.  Food.  Acute  and  chronic  (tier  3)  risk 
assessments  were  made  using  the  results 


of  field  trials  conducted  at  maximum 
label  application  rates  and  the  shortest 
post  harvest  interval  (PHI).  For  some  of 
the  vegetable  crops,  these  residue  data 
were  collected  at  1.5X  or  greater  than 
the  maximum  label  rate  of  0.5  lb  ai/acre 
per  season.  In  addition,  no  adjustments 
were  made  to  account  for  dissipation  of 
residues  during  storage,  transportation 
from  the  field  to  the  consumer,  washing 
or  peeling.  Therefore,  the  actual  dietary 
exposure  will  be  less  than  that 
presented  here. 

For  the  chronic  analysis,  mean  field 
trial  residues  were  calculated.  For  the 
acute  Monte  Carlo  analysis,  the  entire 
distribution  of  residue  field  trial  data 
was  used  for  the  "non-blended"  and 
"partially-blended"  foods  as  determined 
by  EPA.  For  the  foods  considered  as 
"blended"  by  EPA.  mean  field  trial 
residue  data  were  used.  As  allowed  in 
EPA's  draft  guidance  for  submission  of 
probabilistic  human  health  exposure 
assessments  one  half  limit  of  detection/ 
limit  of  quantitation  (LOD/LOQ)  values 
were  used  for  all  non-detected  values 
(values  below  the  sensitivity  of  the 
method). 

ii.  Acute.  Bayer's  acute  Monte  Carlo 
dietary  exposure  assessment  estimated 
percent  of  the  aPAD  and  corresponding 
margins  of  exposure  (MOE)  for  the 
overall  U.S.  population  (all  seasons)  and 
various  subpupulations.  In  this  analysis, 
the  exposure  for  the  total  U.S. 
population  was  equal  to  6.82%  of  the 
aPAD  at  the  99.9th  percentile.  The  most 
highly  exposed  population  subgroup, 
children  (1-6  yrs),  had  an  exposure 
equal  to  13.44%  of  the  aPAD  at  the 
99.9th  percentile.  Therefore,  the  acute 
dietary  exposure  estimates  are  below 
EPA's  level  of  concern  for  the  overall 
U.S.  population  as  well  as  the  various 
subpopulations. 

iii.  Chronic.  Bayer's  chronic  dietary 
exposure  estimated  the  percent  of  the 
cPAD  for  the  overall  U.S.  population  (all 
seasons)  and  various  subpopulations.  In 
this  analysis,  the  exposure  for  the  total 
U.S.  population  was  equal  to  1.4%  of 
the  cPAD.  The  most  highly  exposed 
population  subgroup,  children  (1-6  yrs), 
had  an  exposure  equal  to  2.7%  of  the 
cPAD.  Therefore,  the  chronic  exposure 
estimates  are  below  EPA's  level  of 
concern  for  the  overall  U.S.  population 
as  well  as  the  various  subpopulations. 

iv.  Drinking  water.  EPA  has 
determined  that  imidacloprid  is 
persistent  and  could  potentially  leach 
into  ground  water.  However,  there  is  no 
established  maximum  concentration 
level  (MCL)  or  health  advisory  levels 
established  for  imidacloprid  in  drinking 
water.  EPA's  "pesticides  in  ground 
water  data  base"  has  no  entry  for 
imidacloprid.  In  addition,  Bayer  is  not 
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aware  of  imidacloprid  being  detected  in 
any  wells,  ponds,  lakes,  streams,  etc. 
from  its  use  in  the  U.S.  In  studies 
conducted  in  1995,  imidacloprid  was 
not  detected  in  1 7  wells  on  potato  farms 
in  Quebec,  Canada.  Therefore, 
contributions  to  the  dietary  burden  from 
residues  of  imidacloprid  in  water  would 
be  inconsequential. 

2.  Non-dietary  exposure —  i. 
Residential  turf.  Bayer  has  conducted  an 
exposure  study  to  address  the  potential 
exposures  of  adults  and  children  from 
contact  with  imidacloprid  treated  turf. 
The  population  considered  to  have  the 
greatest  potential  exposure  from  contact 
with  pesticide  treated  turf  soon  after 
pesticides  application  are  young 
children.  Margins  of  safety  of  7,587  - 
41,546  for  10-year-old  children  and 
6,859  -  45.249  for  5-year-old  children 
were  estimated  by  comparing  dermal 
exposure  doses  to  the  imidacloprid 
NOAEL  of  1,000  mg/kg/day  established 
in  a  15-day  dermal  toxicity  study  in 
rabbits.  The  estimated  safe  residue 
levels  of  imidacloprid  on  treated  turf  for 
IG-year-bld  children  ranged  from  5.6  - 
38.2  g/cm-  and  for  5-year-old  children 
from  5.1  -  33.5  g/cm-.  This  compares 
with  the  average  imidacloprid 
transferable  residue  level  of  0.080  g/cm- 
present  immediately  after  the  sprays 
have  dried  According  to  Bayer,  these 
data  indicate  that  children  can  safely 
contact  imidacloprid-treated  turf  as 
soon  after  application  as  the  spray  has 
dried. 

ii.  Termiticide.  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposure  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  EPA's 
Occupational  and  Residential  Exposure 
Branch's  (OREB)  and  Bayer.  Data 
indicate  that  the  margins  of  safety  for 
the  worst  case  exposures  for  adults  and 
infants  occupying  a  treated  building 
who  are  exposed  continuously  (24 
hours/day)  are  8.0  x  10"  and  2.4  x  10», 
respectively.  According  to  Bayer, 
exposure  can  be  considered  negligible. 

iii.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacloprid  in  cured  tobacco  following 
treatment  were  a  maximum  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pvrolysis 
study,  only  2%  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposure  to 
imidacloprid  from  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOAEL  of  5.5  mg/m'.  it  is 
apparent  that  exposure  to  imidacloprid 


from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 

iv.  Pet  treatment.  Human  exposure 
from  the  use  of  imidacloprid  to  treat 
dogs  and  cats  for  fleas  has  been 
addressed  by  EPA's  OREB  who  have 
concluded  that  due  to  the  fact  that 
imidacloprid  is  not  an  inhalation  or 
dermal  toxicant  and  that  while  dermal 
absorption  data  are  not  available, 
imidacloprid  is  not  considered  to 
present  a  hazard  via  the  dermal  route. 

D.  Cumulative  Effects 

No  other  chemicals  having  the  same 
mechanism  of  toxicity  are  ciirrently 
registered,  therefore,  there  is  no  risk 
from  cimiulative  effects  from  other 
substances  with  a  common  mechanism 
of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
exposure  assessments  described  above 
and  on  the  completeness  and  reliability 
of  the  toxicity  data,  it  can  be  concluded 
that  the  exposure  estimates  from  all 
label  and  pending  uses  of  imidacloprid 
are  6.82%  of  the  aPAD  and  1.4%  of  the 
cPAD  for  dietary  exposures.  EPA 
generally  has  no  concerns  for  exposures 
below  100%  of  the  PAD.  Thus,  Bayers 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  imidacloprid 
residues 

2.  Infants  and  children.  In  the  Federal 
Register  (63  FR  49837,  September  18, 
1998)  (FRL-6027-1).  EPA  has  assessed 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid.  EPA  has  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  These 
studies  are  discussed  under  section  A 
(toxicology  profile)  above.  The 
developmental  toxicity  data 
demonstrated  no  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  exposure  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposure.  Parental  NOAELs  were  lower 
or  equivalent  to  developmental  or 
offspring  NOAELs.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 


case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless, 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  imusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

Althougn  developmental  toxicity 
studies  showed  no  increased  sensitivity 
in  fetuses  as  compared  to  maternal 
animals  following  in  utero  exposures  in 
rats  and  rabbits,  no  increased  sensitivity 
in  pups  as  compared  to  adults  was  seen 
in  the  2-generation  reproduction 
toxicity  study  in  rats,  and  the  toxicology 
data  base  is  complete  as  to  core 
requfrements,  the  EPA  has  determined 
that  the  additional  safety  factor  for  the 
protection  of  infants  and  children  wdll 
be  retained  but  reduced  to  3X  based  on 
the  following  weight-of-the-evidence 
considerations  relating  to  potential 
sensitivity  and  completeness  of  the  data: 

i.  There  is  concern  for  structure 
activity  relationship.  Imidacloprid,  a 
chloronicotinyl  compound,  is  an  analog 
to  nicotine  and  studies  in  the  published 
literature  suggests  that  nicotine,  when 
administered  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/or  humans  that  are  exposed 
in  utero. 

ii.  There  is  evidence  that  imidacloprid 
administration  causes  neurotoxicity 
following  a  single  oral  dose  in  the  acute 
study  and  alterations  in  brain  weight  in 
rats  in  the  2-year  carcinogenicity  study. 

iii.  The  concern  for  structure  activity 
relationship  along  with  the  evidence  of 
neurotoxicity  dictates  the  need  of  a 
developmental  neurotoxicity  study  for 
assessment  of  potential  alterations  on 
functional  development. 

Because  a  developmental 
neurotoxicity  study  potentially  relates 
to  both  acute  and  chronic  effects  in  both 
the  mother  and  the  fetus,  EPA  has 
applied  the  additir  aal  UF  for  FQPA  for 
all  population  subj^roups,  and  in  both 
acute  and  chronic  risk  assessments. 

Based  on  the  exposure  assessments 
described  above  and  on  the 
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completeness  and  reliability  of  the 
toxicity  data,  it  can  be  concluded  that 
the  dietary  exposure  estimates  from  all 
label  and  pending  uses  of  imidacloprid 
are  13.44%  of  the  aPAD  at  the  99.9th 
percentile  and  2.7%  of  the  cPAD  for  the 
most  highly  exposed  population 
subgroup,  children  (1-6  yrs).  Thus, 
Bayer  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
imidacloprid  residues. 

F.  International  Tolerances 

No  CODEX  maximiun  residue  levels 
have  been  established  for  residues  of 
imidacloprid  on  any  crops  at  this  time. 
IFR  Doc.  00-16765  Filed  7-3-00;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
Privacy  Act  System  Notices 

AGENCY:  Farm  Credit  Administration. 
ACTiON:  Notice  of  amendment  of  a 
system  of  records  maintained  on 
individuals;  request  for  comments. 

SUMMARY:  Under  the  Privacy  Act  of 
.  jTl,  ds  amended  (5  U.S.C.  552a},  the 
Farm  Credit  Administration  (FCA)  is 
amending  Privacy  Act  systems  of 
records  FCA-5,  Assignments  and 
Correspondence  Tracking  System  and 
renaming  it  FCA-5,  Assignments  and 
Communication  Tracking  System.  The 
amended  system  of  records  will  help  us 
collect,  maintain,  use,  and  disclose 
information  about  individuals. 

We  filed  an  Altered  Systems  Report 
with  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  on  June 
29.  2000. 

DATES:  You  should  forward  written 
comments  by  August  4,  2000.  We  will 
adopt  this  notice  without  further 
publication  on  August  28,  2000.  unless 
we  change  it  to  incorporate  public 
'^ommpnts  and  publish  another  notice. 
ADDRESSES:  You  may  mail  written 
comments  (in  triplicate)  to  Debra 
Buccolo,  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090.  You  may  send  comments  by  E- 
mail  to  BuccoIoD@fca.gov.  Copies  of  all 
comments  we  receive  will  be  available 
for  review  by  interested  parties  at  FCA 
headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Buccolo.  Privacy  Act  Officer. 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-5090,  (703)  883-4022,  TDD 
(703)  883^444 
or 


Jane  M.  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  Virginia,  22102-5090, 
(703)  883-4071,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  We  are 
amending  FCA-5,  Assignments  and 
Correspondence  Tracking  System  and 
renaming  it  FCA-5,  Assignments  and 
Communication  Tracking  System.  The 
amendments  will  allow  FCA  to  track 
written  and  oral  communications 
between  FCA  staff  and  external  parties. 
As  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  we  have  notified  OMB,  the 
Committee  on  Government  Reform  of 
the  House  of  Representatives,  and  the 
Committee  on  CJovemmental  Affairs  of 
the  Senate  of  the  amended  system  of 
records.  The  notice  is  published  in  its 
entirety  below. 

FCA-5 

SYSTEM  NAME: 

Assignments  and  Communication 
Tracking  System — FCA. 

SYSTEM  classification: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  VA  22102- 
5090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  FCA  employees, 
and  external  parties. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  incoming  letters, 
outgoing  correspondence,  memoranda, 
documents  pertaining  to  FCA's 
operations,  and  coramxmication  logs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  2243.  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  for  reference,  to  track  employee 
assignments,  and  to  track  oral  and 
written  communications  between  FCA 
staff  and  external  parties.  This 
information  aids  Agency  management  in 
its  deliberations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

See  the  "General  Statement  of  Routine 

Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING 
RETRIEVmG,  ACCESSING,  RETAINING   AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Storage: 


We  maintain  incoming  letters  or 
inquiries  and  their  responses  in  file 
folders,  on  computer  disks,  and  on 
computers.  We  store  communication 
logs  on  a  computer. 

retrievability: 

We  file  incoming  letters  or  inquiries 
and  their  responses  by  Farm  Credit 
District  or  alphabetically  by  requester's 
name.  The  automated  communication 
log  can  sort  and  retrieve  entries  by  Farm 
Credit  District,  subject,  and  name  of 
FCA  staff  and  external  party. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computers,  computer 
disks,  and  the  automated 
communication  log. 

retention  and  disposal: 

We  destroy  data  in  the  automated 
system  as  well  as  the  file  folders  after  6 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chiet  iiitormation  Ufticcr,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Cmdit  Drive.  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  VA  22102-5090,  as  provided 
in  12  CFR  Part  603. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  of  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  Part  603. 

RECORD  SOURCE  CATEGORIES: 

Persons  making  general  inquiries  or 
requests  for  information,  persons 
communicating  with  the  Agency,  FCA 
staff.  Farm  Credit  System  institutions, 
and  other  external  parties 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  June  29.  2000. 

Jeanette  Brinkiey, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

[PR  Doc.  00-16908  Filed  7-3-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

June  26,  2000. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0895. 

Expiration  Date:  12/31/2000. 

Title:  Numbering  Resources 
Optimization,  CC  Docket  No.  99-200. 

Form  No.:  FCC  Form  502. 

Respondents:  Business  or  other  for- 
profit;  State,  LoceJ  or  Tribal 
Government. 

Estimated  Annual  Burden:  2780 
respondents;  57  hours  per  response 
(avg.);  158,500  total  annual  biu-den 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $6,490,000. 

Frequency  of  Response:  On  occasion; 
Semi-annually;  One-time  requirement; 
Recordkeeping;  Third  Part}'  Disclosure. 

Description:  The  ten  digit  North 
American  Numbering  Plan  currently 
being  used  by  the  United  States  and  19 
other  countries  is  rapidly  being 
depleted.  Management  of  this  resource 
is  impaired  by  a  lack  of  uniform  data. 
Under  the  Communications  Act  of  1934, 
as  amended,  the  FCC  was  given 
"exclusive  jurisdiction  over  those 
portions  of  the  North  American 
Numbering  Plan  that  pertain  to  the 
United  States."  Pursuant  to  that 
authority  the  Commission  conducted  a 
rulemaking  that  among  other  things 
addressed  regular  reporting  on 
numbering  use  by  United  States  carriers. 
In  its  Report  and  Order  in  CC  Docket 
No.  99-200,  In  the  Matter  of  Numbering 
Resource  Optimization  (rel.  Mar.  31, 
2000)  the  Commission  found  that 
mandatory  data  collection  is  necessary 
to  efficiently  monitor  and  manage 
numbering  use.  Requirements  adopted 
in  the  Report  and  Order  include  the 
following:  (a)  Utilization/Forecast 
Report — All  carriers  that  receive 
numbering  resources  from  the  NANPA 
or  that  receive  numbering  resources 


from  a  Pooling  Administrator  in 
thousands  blocks  must  report  forecast 
and  utilization  data  semi-annually  to 
the  NANPA.  Carriers  that  receive 
intermediate  numbers  must  report 
forecast  and  utilization  data.  Mandatory 
reporting  begins  August  1,  2000.  See 
also  47  CFR  Section  52.15(f).  (No.  of 
respondents:  2700;  hours  per  response: 
24  hours  per  semi-annual  filing;  total 
annual  burden:  129,600  hours),  (b) 
Application  for  Initial  Numbering 
Resources — Applications  for  initial 
numbering  resources  must  include 
documented  proof  that  (1)  the  applicant 
is  authorized  to  provide  service  in  the 
area  for  which  the  numbering  resources 
are  requested  and  (2)  the  applicant  is  or 
will  be  capable  of  providing  service 
within  60  days  of  the  numbering 
resources  activation  date.  Specifically, 
carriers  must  provide,  as  part  of  the 
applications  for  initial  numbering 
resources,  evidence  (e.g.,  state 
commission  order  or  state  certification 
to  operate  as  a  carrier)  demonstrating 
that  they  are  licensed  and/or  certified  to 
provide  service  in  the  area  in  which 
they  seek  nmnbering  resources.  Carriers 
requesting  initial  numbering  resources 
must  also  provide  the  NANPA 
appropriate  evidence  (e.g.,  contracts  for 
unbundled  network  elements,  network 
information  showing  that  equipment 
has  been  purchased  and  is  operational 
or  will  be  operational,  business  plans,  or 
interconnection  agreements)  that  its 
facilities  are  in  place  or  will  be  in  place 
to  provide  service  within  60  days  of  the 
numbering  resources  activation  date. 
These  requirements  apply  to  carriers 
requesting  an  initial  NXX  code  and 
those  requesting  an  initial  thousands- 
block.  See  47  CFR  Section  52.15(g).  (No. 
of  respondents:  2730;  hours  per 
response:  2  hours;  total  aimual  biu'den: 
5460_hours).  (c)  Application  for  Growth 
Numbering  Resources — Applications  for 
growth  numbering  resources  must 
include  a  Months-To-Exhaust  (MTE) 
worksheet.  To  ensure  that  carriers 
obtain  numbering  resovuces  when  and 
where  they  are  needed  to  provide 
service,  carriers  are  required  to  provide 
evidence  that,  given  their  current 
utilization  and  recent  historical  growth, 
they  need  additional  numbering 
resources.  Non-pooling  carriers  must 
satisfy  a  minimum  utilization  threshold 
before  obtaining  additional  numbering 
resources.  See  47  CFR  Section  52.15(g). 
(No.  of  respondents:  2730;  hours  per 
response:  2  hours;  total  annual  burden; 
5460  hours),  (d)  Recordkeeping 
Requirement — To  facilitate  auditing  by 
the  NANPA  and  by  state  commissions 
in  the  future,  carriers  are  required  to 
maintain  detailed  internal  records  of 


their  number  usage  in  categories  more 
granular  than  the  five  for  which  they  are 
required  to  report.  Carriers  are  required 
to  maintain  internal  records  of  their 
numbering  resources  for  the  following 
subcategories:  soft  dialtone  numbers; 
ported-out  numbers;  dealer  niunber 
pools;  test  numbers;  employee/official 
numbers;  Local  Routing  Numbers; 
Temporary  Local  Directory  Numbers; 
and  wireless  E91 1  emergency  services 
routing  digits/key  numbers.  Carriers  are 
required  to  maintain  this  data  for  a 
period  of  not  less  than  5  years.  See  also 
Report  and  Order,  para.  62.  (No.  of 
respondents:  2730;  hours  per  response: 
1  hoiu-;  total  aimual  burden:  2730 
hours),  (e)  Notifications  by  State 
Commissions — State  commissions  may 
reduce  the  reporting  frequency  for  NPAs 
in  their  states  to  annual.  State 
commissions  must  notify  the  Common 
Carrier  Bureau  and  the  NANPA  prior  to 
exercising  this  delegated  authority.  See 
47  CFR  Section  52.15(g).  State 
commissions  are  permitted  to  substitute 
the  NPA  listed  in  the  rollout  schedule 
with  an  alternative  NPA,  as  long  as  the 
substitute  NPA  has  a  life  span  of  at  least 
one  year  and  is  located  within  one  of 
the  top  100  MSAs.  To  exercise  this 
option,  the  state  must  inform  the 
tliousands-block  NPA  within  15  days  of 
the  release  of  the  roll  out  schedule  for 
that  quarter.  (No.  of  respondents:  50; 
hours  per  response:  1  hour;  total  annual 
burden:  50  hours),  (f)  Demonstration  to 
State  Commission — Carriers  that  open  a 
clean  block  prior  to  utilizing  in  its 
entirety  a  previously-opened  thousands- 
block  should  be  prepared  to 
demonstrate  to  the  state  commission:  (1) 
A  genuine  request  from  a  customer 
detailing  the  specific  need  for  telephone 
numbers;  (2)  the  inability  on  the  part  of 
the  carrier  to  meet  the  specific  customer 
request  for  telephone  numbers  from  the 
surplus  of  numbers  within  the  carrier's 
currently  activated  thousands-block.  See 
47  CFR  52.15(j).  (No.  of  respondents: 
100;  hours  per  response:  1  hoiar;  total 
aimual  biu-den:  100  hours),  (g)  Petitions 
for  Additional  Delegation  of  Nmnbering 
Authority — States  requesting  pooling 
authority  must  include  a  showing  of 
specific  criteria  in  their  petitions.  Each 
petition  must  demonstrate  that:  (1)  That 
an  NPA  in  its  state  is  in  jeopardy,  (2)  the 
NPA  in  question  has  a  remaining  life 
span  of  at  least  a  year,  and  (3)  that  NPA 
is  in  one  of  the  largest  100  MSAs,  or 
alternatively,  the  majority  of  wireline 
carriers  in  the  NPA  are  LNP-capable. 
See  also  Report  and  Order,  para.  170. 
(No.  of  respondents:  50;  hours  per 
response:  2  hours;  total  annual  burden: 
100  hours),  (h)  Cost  Support  Data- 
Carriers  are  requested  to  submit  cost 
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support  data  so  that  the  Commission 
can  determine  the  cost  associated  with 
thousands-block  number  pooling. 
Carriers  should  include  an  analysis  of 
the  differences  between  the  shared 
industry  costs  associated  with 
thousands-block  number  pooling  and 
the  shared  industry  costs,  if  any, 
associated  with  the  current  practices 
that  result  in  more  frequent  area  code 
changes.  Carriers  should  provide  cost 
studies  that  assign  costs  according  to  the 
following  three  categories:  shared 
industry  costs;  carrier-specific  costs 
directly  related  to  thousands/block 
pooling;  and  carrier-specific  costs  not 
directly  related  to  thousands-block 
number  pooling.  See  Report  and  Order, 
paras.  215-226.  (No.  of  respondents: 
1500;  hours  per  response:  10  hours;  total 
annual  burden:  15,000  hours).  The  data 
collected  will  be  used  by  the  FCC,  state 
regulatory  commissions,  and  the  North 
American  Numbering  Plan 
administrator  (NANPA)  to  monitor 
numbering  resource  utilization  by  all 
carriers  using  the  resource  and  to 
project  the  dates  of  area  code  and  North 
American  Numbering  Plan  exhaust. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-16818  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

:  !,  :iuuu. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 


Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  4,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  ibolev@fcc.eov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  mformation  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0817. 

Title:  Computer  HI  Further  Remand 
Proceedings:  HOC  Provision  of 
Enhanced  Services  (ONA 
Requirements),  CC  Docket  No.  95-20. 

Form  No.  .N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  5 
respondents;  10  responses. 

Estimated  Time  Per  Response:  2-50 
hours. 

Frequency  of  Response:  On  occasion 
and  semi-annual  reporting  requirements 
third  party  disclosure  requirement. 

Total  Annual  Burden:  270  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  In  CC  Docket  95-20, 
Report  and  Order,  the  Commission 
eliminated  outdated,  unnecessary 
regulations,  while  continuing  to  protect 
against  potential  anticompetitive 
behavior  by  the  Bell  Operating 
Companies  (BOCs)  in  the  provision  of 
information  services.  BOCs  are  required 
to  post  their  CEI  plans  and  amendments 
on  their  publicly  accessible  Internet 
sites  rather  than  filing  them  with  the 
Commission  to  obtain  pre-approval 
before  initiating  or  altering  an 
intraLATA  information  service. 


The  requirement  extends  to  CEI  plans 
for  new  or  modified  telemessaging  or 
alarm  monitoring  ser\'ices  and  for  new 
or  amended  payphone  services.  If  the 
BOC  receives  a  good  faith  request  for  a 
plan  fi-om  someone  who  does  not  have 
internet  access,  the  BOC  must  notify 
that  person  where  a  paper  copy  of  the 
plan  is  available  for  public  inspection. 
The  CEI  plans  will  be  used  to  ensiu'e 
that  BOCs  comply  with  Commission 
policies  and  regulations  safeguarding 
against  potential  anticompetitive 
behavior  by  the  BOCs  in  the  provision 
of  information  services. 

OMB  Control  No.:  3060-0906. 

Title:  Annual  DTV  Ancillary/ 
Supplemental  Services  Report. 

Form  No.:  FCC  Form  317. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  2.5 
hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
recordkeeping  requirement. 

Total  Annual  Burden:  130  hours. 

Total  Annual  Cost:  $10,000. 

Needs  and  Uses:  The  Commission  has 
established  a  program  for  assessing  and 
collecting  fees  for  the  provision  of 
ancillary  or  supplementary  services  by 
commercial  digital  television  licensees. 
Licensees  are  required  to  report,  using 
the  FCC  Form  317,  whether  they 
provide  ancillary  or  supplementary 
services,  which  services  were  provided, 
the  services  provided  which  are  subject 
to  a  fee,  gross  revenues  received  from  all 
feeable  ancillary  and  supplementary 
services,  and  the  amount  of  bitstreara 
used  to  provide  ancillary  or 
supplementary  service.  This  data  is 
collected  annually  from  commercial 
digital  television  licensees.  Licensees 
providing  services  subject  to  a  fee  will 
also  be  required  to  file  the  FCC  Form 
159,  Remittance  Advice.  Each  licensee 
will  be  required  to  retain  the  records 
supporting  the  calculation  of  the  fees 
due  for  three  years  fi-om  the  date  of 
remittance  of  fees.  The  data  is  used  by 
FCC  staff  to  ensure  that  DTV  licensees 
comply  with  the  requirements  of 
Section  336(e)  of  the  Communications 
Act. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-16819  Filed  7-3-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

June  27,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
v^hether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity'  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  4,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
B(jle\ .  Federal  Communications 
Commission.  Room  1-C804,  445  12th 
Street,  SW.,  Washington.  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  \o    3060-0104. 

Title:  Temporan*  Permit  to  Operate  a 
Part  90  Radio  Station. 

Form  So.:  FCC  Form  572. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for  profit  institutions,  state,  local  or 
tribal  governments. 


Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  6 
minutes. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  ^Annual  Burden:  200  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Applicants  are 
required  to  complete  FCC  Form  572  if 
they  wish  to  have  immediate 
authorization  to  operate  2-way  radio 
equipment  in  Part  90  radio  services. 
Applicants  eligible  to  hold  a  radio 
station  authorization  in  the  Private  Land 
Mobile  Radio  Service  may  use  this  form 
as  a  temporary  permit  to  operate  their 
equipment  during  processing  of  an 
application  for  license  grant.  This  form 
is  completed  and  posted  at  the 
applicant's  station  and  is  not  submitted 
to  the  FCC. 

OMB  Control  No.:  3060-0746. 

Title:  Application  for  Electronic 
Renewal  of  Wireless  Radio  Services 
Authorizations. 

Form  No.:  FCC  Form  900. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local  or 
tribal  governments. 

Number  of  Respondents:  35,255. 

Estimated  Time  Per  Response:  10 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  5,852  hours. 

Total  Annual  Cost:  $2,155,675. 

Needs  and  Uses:  This  "generic" 
renewal  application  may  be  used  in  lieu 
of  FCC  Forms  3 1 3R,  405A,  452R  and 
574R,  to  file  electronically  for  renewal 
of  Wireless  Radio  Services 
Authorizations.  Concurrent  with 
renewal,  applicants  may  also  request  a 
change  of  licensee  name  (with  no 
change  to  corporate  structiire, 
ovkmership  or  control),  change  of 
mailing  address,  re-instatement  of  a 
Land  Mobile  license,  and  notify  the 
Commission  of  a  change  in  the  nuihber 
of  mobiles/pagers  for  a  Land  Mobile 
license. 

Applicants  still  desiring  to  file  for 
renewal  of  license  manually  may  still  do 
so  by  submitting  the  FCC  Forms  313R, 
405 A,  45 2R,  or  574R,  depending  upon 
which  radio  services  for  which  they  are 
licensed. 

This  generic  renewal  form  displays 
information  from  the  current 
authorization  as  it  exists  in  the 
Commission's  license  database  based 
upon  the  call  sign  entered  by  the 
applicant.  Information  can  be  added  emd 
edited  if  necessary  and  electronically 
submitted  to  the  Commission.  It  is 
estimated  that  90%  of  these  applications 


"auto-grant"  within  a  few  days  of 
receipt  and  only  10%  require  further 
examiner  review. 

The  information  is  used  by  engineers 
for  enforcement  and  interference 
resolution  purposes. 

Federal  Communications  Conunission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-16872  Filed  7-3-00;  8:45  am] 

BILUNC  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

[Report  No.  AUC-00-34-D  (Auction  No.  34); 
DA  00-1364] 

Clarification  of  Licenses  fo  be 
Auctioned  for  800  MHz  Speciaiizec 
Mobile  Radio  (SMRi  Service  m  tne 
General  Category  Band  (851-854  MHz) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  clarifies  for 
licenses  to  be  auctioned  in  the  General 
Category  Band  the  channels  that  will  be 
available  for  use  by  licensees  of 
spectrum  blocks  within  the  Economic 
Areas  (EAs)  located  near  the  Canadian 
and  Mexican  borders. 
DATES:  Auction  No.  34  is  scheduled  for 
August  16,  2000.  ^ 

FOR  FURTHER  INFORMATIOlTcONTACT: 
Kathy  Garland  or  Bob  Reagle,  Auction 
Operations  at  (717)  338-2801  or  Terry 
Fishel,  Commercial  Wireless  Division, 
at  (717) 338-2602. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  public  notice  released 
Jime  21,  2000  {"Auction  Public  Notice"). 
The  complete  text  of  the  Auction  Public 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257),  445  12th  Street,  SW, 
Washington,  DC.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (ITS,  Inc.)  1231  20th 
Street,  NW.  Washington.  DC  20035, 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  website  at  http:// 
www.fcc.gov/wtb/auctions. 

1 .  The  Wirefess  Teleconmiunications 
Bureau  ("Biu-eau")  issued  a  Pubbc 
Notice  on  May  17,  2000,  that  set  forth 
the  filing  requirements,  minimum 
opening  bids,  and  other  procedural 
matters  to  govern  Auction  No.  34.  See 
Auction  No.  34  Announcing  Public 
Notice  65  FR  39388  Qune  26,  2000).  The 
Bureau  issues  this  Auction  Public 
Notice  to  clarify  the  General  Category 
channels  that  will  be  available  for  use 


414H4 


Fp(U>rvil  Rp<4i>.fer/Vol.  65,  No.  129/ Wednesday,  July  5.  2000 /Notices 


by  licensees  of  spectmm  blocks  within 
the  Economic  Areas  (EAs)  located  near 
the  Canadian  and  Mexican  borders. 

2.  The  licenses  available  in  this 
auction  consist  of  six  contiguous  25 
channel  blocks  (1.25  MHz)  in  each  of 


172  EAs  and  3  EA-like  areas,  covering 
the  United  States,  possessions  or 
territories  in  the  Northern  Mariana 
Islands  and  Guam,  American  Samoa,  the 
United  States  Virgin  Islands  and  Puerto 
Rico.  These  licenses  are  referenced  in 


Attachment  A  of  the  Auction  No.  34 
Announcing  Public  Notice. 

3.  The  following  table  contains  the 
Block/Frequency  Band  Limits  Cross- 
Reference  List  for  the  800  SMR  General 
Cateeorv'  Channels; 


800  MHz  SMR  General  Category  Channels  851-854  MHz 


License  suffix 

D 

DD  

E  

EE  

F  

FF 


Channel  no. 

1  through  25  

26  through  50  

51  through  75  

76  through  100  

101  through  125  

126  through  150  


Frequencies  (base  &  mobile) 


851.0125 
806.0125 
851.6375 
806.6375 
852.2625 
807.2625 
852.8875 
807.8875 
853.5125 
808.5125 
854.1375 
809.1375 


through 
through 

through 
through 
througri 
through 
through 
through 
through 
through 
through 
through 


851.6125 
806.6125 

8522375 
807  2375 

852  8625 

807  8625 

853  4875 

808  4875 

854  1 1 25 
809.1125 
854.7375 
809.7375 


4.  By  this  Auction  Public  Notice,  the 
Bureau  clarifies  that  the  allocation  of 
channels  available  in  Spectnmi  Blocks 
D  through  FF  are  different  in  the  U.S./ 
Mexico  and  U.S. /Canada  border  areas 
than  noted  in  the  prior  table.  The  tables 
that  follow  indicate  the  channels 
assignable  in  the  border  areas.  See 
Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band, 
Memorandum  Opinion  and  Order,  64 
FR  71042  (December  20,  1999).  Please 
note  that  the  channels  listed  for  the 
U.S. /Mexico  are  offset  12.5  kHz  lower  in 
frequency  than  the  same  chaimel 
specified  in  §90.613  of  the 
Commission's  rules. 

United  States-Mexico  Border 
Area.  SMR  and  General  Cat- 
egories 


Spectrum  m 
block 


Auction  34 
designation 


Offset 

channel 

nos. 


[General  Category  (12  Channels)] 


D  

D  

275,315 

D1  

DD 

355,395 

E  

E 

276,316 

El  

EE  

356,396 

F  

F 

277,317 

F1   

FF 

357,397 

United  States-Canada  Border 
Area,  SMR  and  General  Cat- 
egories 


Spectrum  m 
block 


Auction  34 
designation 


Channel  nos. 


[Regions  1,  4,  5,  6] 

General  Category  (5  Channels) 

;.    D  

DD 

E 

EE  

F 

FF 

[Region  2] 

General  Category  (5  Channels) 

D  

DD 

E 

EE  

F 

FF 

[Region  3] 
General  Category  (15  Channels) 

D  

DD 

E 

EE  

F 

FF 

[Region  7,  8] 
General  Category  (18  Channels) 

D  35,36,37 

DD 38,39,40 

E 75,76,77 

EE  78,79,80 

F 115,116,117 

FF 118,119,120 


D  .. 
D1 

E  .. 
El 
F  .. 
F1 


D  . 
D1 

E  ., 
E1 
F  . 
F1 


D  ., 
D1 
E  . 
El 
F  . 
F1 


D  . 
D1 
E  ., 
El 
F  .. 
F1 


None 

30 

60 

90 

120 

150 


18 

36 

54,72 

90 

None 

None 


38,39,40 
158,159 

78,79,80 

160,198 

118,119,120 

199,200 


Federal  Communications  Commission. 
Margaret  Wiener, 

Deputy  Chief,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  00-16899  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  671^01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  00-1458] 

Next  Meeting  of  the  North  American 
Numt>ering  Council 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  On  June  29,  2000,  the 
Commission  released  a  public  notice 
announcing  the  July  18  and  19,  2000, 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  publir  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes  at  UOJl  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Biueau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street,  SW.,  Suite 
6A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
numbPF  is    I2()2'l  4  18-04H4 

SUPPLEMENTARY  INFORMATION:  Released: 
June  29.  2000 

The  North  Ameni  an  Nunibering 
Council  (NANCj  has  scheduled  a 
meeting  to  be  held  Tuesday,  July  18, 
2000,  from  8:30  a.m.  until  5  p.m..  and 
on  Wednesday.  July  19.  from  8:30  a.m. 
until  12  noon.  The  meeting  will  be  held 
at  the  Federal  Communications 
Conmiission.  Portals  II,  445  12th  Street, 
SW.,  Room  TW-C305.  Washington,  DC. 

This  meeting  is  open  to  members  of 
the  general  public.  The  FCC  vdll 
attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
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submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  njeeting.  In  addition, 
oral  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  leannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda — Tuesday.  June  20, 
2000. 

1.  Approval  of  May  23-24  and  June 
20-21,  2000  meeting  minutes. 

2.  North  American  Niunbering  Plan 
Administration  (NANPA)  Report.  Status 
of  data  entry  mechanisms,  paragraph  53, 
Numbering  Resource  Optimization 
Report  and  Order.  CC  Docket  99-200 
(rel.  March  31,  2000). 

3.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Review  of 
NANPA  improvement  plan,  status  of 
future  NANPA  selection  work  plan,  and 
auditor  requirements  dociunent.  Review 
of  recommendation  for  NANPA 
compensation  adjustment  due  to  an 
increased  volume  of  central  office  code 
requests  and  assignment  activity. 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report.  Status  of 
development  of  report  on  individual 
telephone  number  pooling  (ITN)  and 
unassigncd  number  porting  (UN?) 
(paragraph  231,  NRO  Order).  Review  of 
recommendation  concerning  fee 
structure  for  reserved  numbers 
(paragraph  25,  NRO  Order).  Status  of  the 
development  of  the  Numbering 
Resource  Utilization/Forecast  Report 
(NRUF)  requirements.  Status  update  on 
state  number  pooling  trials. 

5.  Industry  Numbering  Committee 
(INC)  Report.  Status  of  Thousand  Block 
Pooling  Administrator  guidelines. 

6.  Ad  Hoc  Voluntary  UNP  Study 
Group  Report.  Status  of  business  rule 
model. 

7.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report.  Status  update  on  NENA  request 
for  911  standard.  Wireless  Number 
Portability  Subcommittee  update. 

8.  Number  Pooling  Issue  Management 
Group  (IMG)  Report.  Review  of  Pooling 
Administrator  (PA)  technical 
requirements  (paragraph  155,  NRO 
Order). 

9.  Limited  Liability  Corporations 
(LLCs)  and  Number  Portability 


Administration  Centers  (NPAC)  activity 
update. 

10.  North  American  Billing  and 
Collection  (NBANC)  Report. 

Wednesday.  July  19,  2000 

1 1 .  Steering  Group  Report. 

12.  Cost  Recovery  Working  Group 
Report. 

13.  NANC  Discussion  Group  on 
charging  for  telephone  numbers. 

14.  Discussion  to  reconsider  creation 
of  an  Issue  Management  Group  to  focus 
on  the  use  of  numbering  resources  by 
emerging  Internet-related  services,  i.e., 
unified  messaging  services. 

15.  Public  participation  (5  minutes 
each,  if  any). 

16.  Other  Business. 

17.  Action  Items  and  Decisions 
Reached. 

Federal  Communications  Commission 

Diane  Griffin  Harmon, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  00-16864  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No  2420] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceeding 

June  28,  2000. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  by  July  20, 
2000.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  Rules  and 
Policies  Governing  Pole  Attachments 
(CS  Docket  No.  97-98). 

Number  of  Petitions  Filed:  5. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-16822  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6712-01-M 


"FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1331-DR] 

Tennessee.  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1331-DR),  dated  June  12,  2000. 
and  related  determinations. 
EFFECTIVE  DATE:  June  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
12,  2000,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  May  23-31,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  §  5121  ef  seq. 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Charles  M.  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster; 
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Anderson,  Benton,  Cheatham,  Davidson, 
Henry.  Hickman,  Houston,  Jackson,  Knox, 
Lake,  Obion,  Perry,  Pickett,  and  Stewart 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-16909  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 

MANAGEMENT  AGENCY 

[FEMA-1331-DR] 

Tennessee;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
M  irngement  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Termessee,  {FEMA-1331-DR),  dated 
June  12,  2000,  and  related 

determinations. 

EFFECTIVE  DATE:  lune  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  12,  2000:  Weakley 
Coimty  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert ).  Adamcik, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

|FR  Doc.  00-16910  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  6718-02-4> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Field  Test  of  the  State 
Management  of  the  Public  Assistance 
Operations  in  Small  Disasters 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  We  (FEMA)  give  notice  that 
we  will  field  test  the  devolution  of 
major  management  responsibility  of  the 
Public  Assistance  Program  to  interested 
States  in  small  disasters  beginning  on  or 
after  July  1,  2000.  We  award  Public 
Assistance  grants,  which  supplement 
community  assets  in  the  recovery  of 
State,  local  and  eligible  private  non- 
profit infrastructvire  when  the  President 
declares  an  emergency  or  major  disaster. 
The  proposed  change  in  the  program 
management  does  not  constitute 
changes  to  the  process  by  which 
assistance  is  provided  nor  does  it 
constitute  a  change  in  benefits  under  the 
law  or  regulation. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Walke,  Engineering  Branch 
Chief,  Federal  Emergency  Management 
Agency,  Washington  D.C.  20472,  202- 
646-2751  (phone),  202-646-3304  (fax), 
or  James.Walke@fema.gov  (e-mail). 
EFFECTIVE  DATE:  July  1,  2000. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  provides  for 
the  award  of  grants  to  assist  in  the  repair 
and  reconstruction  of  community 
infi-astructiue.  With  the  help  of  State 
officials,  we  have  explored  the  option  of 
having  capable  States  manage  the  Public 
Assistance  Program  in  small  disasters. 
However,  before  formally  instituting  the 
option  of  devolving  this  responsibility, 
we  will  field  test  the  concept  in  selected 
disasters  occurring  on  or  after  July  1 , 
2000,  to  validate  the  concept  and  to 
determine  whether  additional 
refinements  are  necessary.  State 
participation  in  the  field  testis)  will  be 
voluntary.  FEMA  and  an  affected  State 
will  enter  into  an  operational  agreement 
for  the  field  test  after  the  State  elects  to 
manage  the  disaster  and  FEMA 
determines  that  the  State  is  capable.  The 
operational  agreement  will  define  the 
roles  and  responsibilities  of  both  the 


State  and  FEMA  as  well  as  the  processes 
and  procedures  in  effect  under  the 
agreement. 

Under  this  initiative,  a  capable  State 
will  manage  the  Public  Assistance 
Program  operation,  including  project 
eligibility  reviews,  process  control,  and 
resource  allocation  on  small  disasters. 
We  will  retain  obligation  authority,  final 
approval  of  environmental  and  historic 
preservation  reviews,  and  we  will  help 
the  State  to  the  extent  that  the  State 
requests  such  assistance.  We  and  the 
State  will  conduct  on-going  quality 
control  checks  of  a  sample  of  Project 
Worksheets  to  ensure  accurate  eligibility 
decisions,  scopes  of  work,  and  cost 
estimates.  A  Quality  Assurance  Team 
consisting  of  our  and  State  staff  will 
evaluate  the  Public  Assistance  recovery 
operation  and  determine  the  level  of 
success  of  the  pilot  program.  We  will 
develop  evaluation  criteria  before  the 
pilot  program  and  will  include  the 
criteria  in  the  operational  agreement. 

Dated:  June  20.  2000. 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  00-16911  Filed  7-3-00;  8:45  am) 
BILUNG  CODE  6718-02-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  19, 
2000 

A.  Federal  Reserve  Bank  of  .\tlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  James  Steve  Daniels,  Livingston. 
Termessee;  to  retain  voting  shares  of 
American  BancShares  Corporation, 
Livingston,  Tennessee,  and  thereby 
indirectly  retain  voting  shares  of 
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American  Savings  Bank,  Livingston, 
Tennessee 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Perry  B.  Hansen,  The  Woodlands, 
Texas;  Douglas  M.  Kratz,  The 
Woodlands,  Texas;  and  Francis  P. 
McCarthy,  Bettendorf,  Iowa;  to  acquire 
voting  shares  of  Second  Mid-America 
Bancorp,  Inc.,  Savanna,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  First  Illinois  National  Bank,  Savanna, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  28,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  00-16834  Filed  7-3-00;  8:45  am] 

BILLING  CODE  62'CK^'-    P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies:  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
00-15701)  published  on  pages  38831 
and  38832  of  the  issue  for  Thursday, 
June  22,  2000. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Michael 
Robert  Reese,  Appleton,  Wisconsin,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Michael  Robert  Reese,  Appleton, 
Wisconsin;  to  acquire  voting  shares  of 
Fox  River  Valley  Bancorp,  Inc., 
Appleton,  Wisconsin,  and  thereby 
indirectly  acquire  voting  shares  of  First 
Business  Bank  of  Fox  River  Valley, 
Appleton,  Wisconsin. 

Comments  on  this  application  must 
be  received  by  July  6,  2000. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  28,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-16835  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
00-15702)  published  on  page  38832  of 
the  issue  for  Thursday,  June  22,  2000. 

Under  the  entry  for  Formations  of, 
Acquisitions  by,  and  Mergers  of  Bank 


Holding  Companies,  is  revised  to  read 
as  follows: 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303-2713: 

1 .  Cumberland  Bancshares,  Inc., 
Hartsville,  Tennessee;  to  acquire  51 
percent  of  the  voting  shares  of  Academy 
Bank  (in  organization),  Lebanon, 
Tennessee.  ■ 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Amana  Bancshares,  Inc., 
Southfield,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Amana 
Bank  (in  organization),  Dearborn, 
Michigan. 

Comments  on  this  application  must 
be  received  by  July  17,  2000. 

The  correct  date  this  Notice  was 
signed  by  the  Board  of  Governors  of  the 
Federal  Reserve  System,  is  Jxme  16, 
2000. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  28,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-16832  Filed  7-3-00;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 


{12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  6i 
Governors  not  later  than  July  28.  2000. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First-West  Texas  Bancshares,  Inc., 
Midland,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  First  Pecos 
Bancshares,  Inc.,  Midland,  Texas,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank,  Pecos,  Texas, 
First  National  Bank,  Alpine,  Texas,  and 
First  National  Bank,  Fort  Stockton, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  June  28.  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-16833  Filed  7-3-00;  8:45  am] 

MLUNG  cooe  e210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  sectirities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  barJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
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obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  luly  19,  2000. 

A.  Federal  Reserve  Bank  of  San 
Krancisco  (Maria  Villanueva,  Consumer 
Regulation  Group),  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Zions  Bancorporation.  Salt  Lake 
City,  Utah;  to  acquire  Garban- 
Intercapital  pic,  London,  United 
Kingdom,  and  thereby  engage  in  certain 
brokerage  activities,  pursuant  to 
§  225.28(b)(7)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  [une  28.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
'FR  Doc.  00-16836  Filed  7-3-00;  8:45  am] 
SILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 

Svstpm 

TIME  AND  DATE:  11  a.m.,  Monday.  July 

10.  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  NfW..  Washington,  DC  20551. 

STATUS:  CIospH 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previniislv  annnuncpd  mpptino 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  lune  30,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
fFR  Doc.  00-17123  Filed  6-30-00;  3:13  pm) 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
based  on  an  investigation  by  the  Office 
of  Research  Integrity  (ORI)  and  a 
decision  by  the  Assistant  Secretary  for 
Health,  the  U.S.  Public  Health  Service 
(PHS)  has  made  a  final  finding  of 
scientific  misconduct  in  the  following 
case: 

Mr.  fin  Qian,  New  Dimensions 
Research  and  Instrument,  Inc.:  Mr. 
Qian,  Executive  Manager  for  Corporate 
Plaiming  and  Research,  New 
Dimensions  Research  and  Instrument, 
Inc.  (NDRI),  committed  scientific 
misconduct  by  plagiarizing  research 
results  and  text  from  other  investigators 
in  an  application  to  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS),  National  Institutes  of 
Health  (NIH),  for  a  Small  Business 
Iimovation  Research  (SBIR)  award, 
"Glass-based  neiu-ochip  system,"  1  R43 
NS39266-01. 

Specifically,  based  on  ORI's  analysis, 
PHS  finds  that  Mr.  Qian:  (1)  Used 
research  images  and  descriptions  posted 
on  the  Internet  to  create  seven  figiu-es  in 
the  application  and  used  that  material, 
its  associated  text,  and  text  from  other 
publications  obtained  from  the  Internet 
without  attribution;  (2)  misrepresented 
research  results  in  two  of  the  plagiarized 
figures  as  exemplar  applications  of 
NDRI's  proprietary  technology;  and  (3) 
misrepresented  his  research 
bibliography  in  that  application  and  to 
ORI  staff  dxu-ing  the  investigation.  These 
actions  constitute  falsifications  in  the 
proposing  of  research  because  their 
collective  effect  was  to  falsify  the  basis 
on  which  NIH  reviewers  determine 
whether  NDRI  could  achieve  the  goals 
of  the  proposed  project. 

Mr.  Qian  has  accepted  the  PHS 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  PHS  in 
which  he  has  voluntarily  agreed  for  a 
three  (3)  year  period,  begiiming  on  June 
12,  2000: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations); 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 


but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committpp.  or  as  a  consultant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of 
Investigative  Oversight,  Office  of 
Research  Integrity,  5515  Security  Lane, 
Suite  700.  Rockville,  MD  20852,  (301) 
443-5330. 

Chris  B.  Pascal, 

Acting  Director.  Office  of  Research  Integrity. 
[FR  Doc.  00-16876  Filed  7-4-00;  8:45  am] 

BILUNG  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Public  Meeting  of  the  Inter-Tribal 
Council  on  Hanford  Health  Projects 
(ICHHP)  in  Association  With  the 
Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

Name:  Public  meeting  of  the  Inter-tribal 
Council  on  Hanford  Health  Projects  (ICHHP) 
in  association  with  the  Citizens  Advisory 
Committee  on  PHS  Activities  and  Research  at 
DOE  Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Time  and  Date:  9  a.m.-4  p.m.,  August  16, 
2000. 

Place:  Tamastslikt  Cultural  Institute,  72789 
Highway  331,  Pendleton,  Oregon,  97801. 
Telephone:  (541)  276-2323 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  heaitli 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced  by  an 
MOU  signed  in  1996,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 


Federal  Register   Vol,  65,  No.  129 /Wednesday,  July  5,  2000 /Notices 


41469 


facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  has  delegated  program  responsibility  to 
CDC.  Community  Involvement  is  a  critical 
part  of  ATSDR's  and  CDC's  energy-related 
research  and  activities  and  input  from 
members  of  the  ICHHP  is  part  of  these  efforts. 
The  ICHHP  will  work  with  the  HHES  to  - 
provide  input  on  American  Indian  health 
effects  at  the  Hanford,  Washington  site. 

Purpose:  The  purpose  of  this  meeting  is  to 
address  issues  that  are  unique  to  tribal 
involvement  with  the  HHES,  including  a 
continued  presentation  and  discussion  on  the 
DOE  Richland  Indian  Office  and  tribal 
programs,  and  agency  updates. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  dialogue  on  issues  that  are 
unique  to  tribal  involvement  with  the  HHES. 
This  will  include  updating  tribal  members  of 
the  cooperative  agreement  activities  in 
environmental  health  capacity  building  and 
providing  support  for  tribal  involvement  in 
and  representation  on  the  HHES. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Sandee  Coulberson,  Executive  Secretary 
HHES,  or  Marilyn  Palmer.  Committee 
Management  Specialist,  Division  of  Health 
Assessment  and  Consultation,  ATSDR,  1600 
Clifton  Road,  NE  M/S  E-56,  Atlanta,  Georgia 
30333,  telephone  1-888/42-ATSDR  (28737), 
fax  404/639-6075. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  23,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

fFR  Doc.  00-16845  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
{Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 


Hanford  Health  Effects  Subcommittee 
(HHES). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  August 
17,  2000.  8  a.m.-4  p.m.,  August  18,  2000. 

Place:  Tamastslikt  Cultural  Institute.  72789 
Highway  331,  Pendleton,  Oregon.  97801. 
Telephone:  (541)  276-2323 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  emd  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analj'tic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  receive  an 
update  from  the  Inter-tribal  Council  on 
Hanford  Health  Projects;  to  review  and 
approve  the  Minutes  of  the  previous  meeting; 
to  receive  updates  from  ATSDR/NCEH  and 
NIOSH;  to  receive  reports  from  the  Outreach, 
Public  Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups;  and 
to  address  other  issues  and  topics,  as 
necessary. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  presentation  and  discussion  on  the 
health  effects  subcommittee  evaluations, 
issues  related  to  combining  doses  from 
multiple  environmental  exposures,  and 
agency  updates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Sandee  Coulberson,  Executive  Secretary 
HHES,  or  Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of  Health 
Assessment  and  Consultation,  ATSDR,  1600 
Clifton  Road,  NE  M/S  E-56,  Atlanta,  Georgia 
30333,  telephone  l-688/42-ATSDR(28737), 
fax  404/639-6075. 


The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  23,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Ptevention. 

|FR  Doc.  00-16848  Filed  7-3-00:  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 


'''ransiation  AdvisoryCORMIllllMfor 
Diabetes  Prevention  and  Control 
Programs  (TACDPCPi   Notice  of 
Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
TACDPCP  of  the  Centers  for  Disease 
Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  extending  through  June  15,  2002. 

For  further  information,  contact  Frank 
Vinicor,  M.D.,  M.P.H.,  Executive 
Secretary.  TACDPCP,  4770  Buford 
Highway,  N.E.,  m/s  K-10,  Atlanta, 
Georgia  30341-3724.  Telephone  770/ 
488-5000,  or  fax  770/488-5966. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announrements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  emd 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dieted:  June  23,  2000. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  00-16847  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00133] 

Notice  of  Availability  of  Funds- 
Prevention  Program  Development  and 
Technical  Assistance  To  Improve 
Blood  Safety  and  Reduce  the  Impact  of 
HIV/AIDS  in  Countries  Targeted  by  the 
Leadership  and  Investment  in  Fighting 
the  Epidemic  (LIFE)  Initiative 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  HIV/AIDS  Prevention 
Program  Development  and  Technical 
Assistance  Collaboration  with  Countries 
Targeted  by  the  LIFE  (Leadership  and 
Investment  in  Fighting  an  Epidemic) 
Initiative. 

In  July  1999,  the  Administration 
axmounced  the  LIFE  Initiative  to  address 
the  global  AIDS  pandemic.  The  LIFE 
initiative,  an  effort  to  expand  and 
intensify  the  global  response  to  the 
growing  AIDS  pandemic  and  its  serious 
impact,  is  part  of  the  United  States 
(U.S.)  Government's  participation  in  the 
International  Partnership  Against  HIV/ 
AIDS  in  Africa  (IPAA).  A  central  feature 
of  the  LIFE  Initiative  is  a  $100  million 
increase  in  U.S.  support  for  sub-Saharan 
African  countries  and  India,  which  are 
working  to  prevent  the  further  spread  of 
HIV  and  to  care  for  those  affected  by 
this  devastating  disease.  This  additional 
funding  is  a  critical  step  by  the  U.S. 
Government  in  recognizing  the  impact 
that  AIDS  continues  to  have  on 
individuals,  families,  communities,  and 
nations  and  responding  to  the 
imperative  to  do  more.  The  Department 
of  Health  and  Human  Services  (HHS), 
through  its  agency  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
administering  $35  million  of  the  $100 
million  allocated  to  the  LIFE  Initiative 
by  Congress. 

The  purpose  of  the  program  is  to 
support  HIV/AIDS  prevention  program 
development  and  technical  assistance 
for  countries  designated  by  the  U.S. 
Congress  under  the  LIFE  Initiative.  At 
present,  those  countries  are  Botswana, 
Cote  D'lvoire,  Kenya,  South  Africa, 
Uganda,  Rwanda,  Zimbabwe,  Ethiopia, 
Mozambique,  Malawi,  Tanzania, 
Nigeria,  Senegal.  Zambia  and  India.  The 
countries  targeted  represent  those  with 
the  most  severe  epidemic  and  the 
highest  number  of  new  infections.  They 
also  represent  countries  where  the 


potential  for  impact  is  greatest  and 
where  U.S.  government  agencies  are 
already  active. 

The  goals  of  the  program  are  to 
address  and  support  three  program 
elements  of  the  LIFE  initiative:  Primary 
Prevention,  Capacity  and  Infrastructure 
Development,  and  Community  and 
Home-Based  Care  and  Treatment.  The 
program  described  in  this 
announcement  calls  for  the  delivery  of 
HIV/ AIDS  prevention  program 
development  and  technical  assistance  to 
the  LIFE  countries  through  a  variety  of 
recipient  activities.  The  result  will  be  an 
enhancement  of  the  skills  of  officials 
from  LIFE  country  national  AIDS 
programs  in  strategic  planning, 
implementation,  evaluation,  and 
communication  relating  to  HIV/ AIDS 
prevention  and  care  programs. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  American  Red  Cross  (ARC)  for  this 
project.  No  other  applications  are 
solicited. 

ARC  is  the  appropriate  and  only 
qualified  agency  to  provide  the  services 
specified  imder  this  cooperative 
agreement  because: 

1.  As  a  member  of  the  International 
Federation  of  Red  Cross  and  Red 
Crescent  Societies  (the  Federation),  ARC 
is  the  only  officially  recognized  Red 
Cross  society  within  the  United  States 
representing  the  worldwide  network  of 
Red  Cross  National  Societies.  As  such, 

it  supports  and  implements  Red  Cross 
programs  throughout  Africa  and  India, 
including  programs  in  the  LIFE 
countries  with  a  special  focus  on 
designing,  implementing,  and 
evaluating  HIV/AIDS  prevention 
programs  and  policy.  This  places  ARC 
in  a  unique  position  to  partner  with  the 
Federation,  Red  Cross  National  Societies 
and  LIFE  country  public  health  officials 
in  prevention  programs.  In  addition,  the 
same  set  of  knowledge,  skills,  and 
abilities  ARC  has  developed  in  working 
with  domestic  Red  Cross  entities, 
African  and  Indian  National  Societies, 
and  the  Federation  are  of  critical 
importance  in  improving  the  capacity  of 
national  AIDS  control  programs  in 
African  countries  and  India. 

2.  Because  of  ARC's  relationship  to 
the  Federation  and  Red  Cross  National 
Societies  in  LIFE  countries.  ARC  can 
provide  access  to  a  broad,  deep,  and 
unique  worldwide  network.  The 
Federation  is  an  international 
himianitarian  organization  that  exists  to 
improve  the  situation  of  the  world's 
most  vulnerable  people,  including  those 
impacted  by  HIV/AIDS.  The  Federation, 
founded  in  1919.  has  a  presence  in  more 
than  176  countries  through  its  national 


Red  Cross  and  Red  Crescent  societies. 
(The  Red  Crescent  is  used  in  place  of 
the  Red  Cross  in  many  Islamic 
countries.)  The  unique  strength  of  the 
Federation  lies  in  its  global  network  of 
Red  Cross  National  Societies  and  its 
Federation  Secretariat  with  delegations 
strategically  located  to  support  Red 
Cross  and  Red  Crescent  ac:tivities  in 
various  regions.  Red  Cross  and  Red 
Crescent  National  Societies  act  as 
auxiliaries  to  the  public  authorities  of 
their  own  countries  and  provide  a  range 
of  services  including  health  and  social 
programs  focusing  on  community-based 
outreach  and  service  delivery  through  a 
network  of  volunteers. 

3.  Unique  in  its  experience  and 
capacity.  ARC  is  the  United  States' 
largest  supplier  of  blood,  plasma,  and 
tissue  products  as  well  as  an  innovator 
in  blood  safety.  ARC  is  uniquely 
qualified  to  provide  technical  assistance 
to  blood  safety  programs  in  LIFE 
countries.  ARC  Blood  Services  supplies 
almost  half  of  the  nation's  blood  by 
working  with  more  than  4.5  million 
donors  and  3,000  hospitals  through  its 
national  network  of  38  blood  regions.  In 
the  50  years  since  the  inception  of  its 
national  civilian  blood  services 
program,  ARC  has  made  several 
important  contributions  in  the  health 
care  field,  made  major  improvements  to 
blood  safety,  and  developed  new  blood 
products  and  technologies,  helping  to 
satisfy  the  changing  health  care  needs  in 
the  U.S. 

4.  The  American  Red  Cross  has  been 
the  lead  supporter  technically  and 
financially  of  the  Federation-led  African 
Red  Cross/Red  Crescent  Health 
Initiative  (ARCHl)  2010  ARCHI  is  a 
strategy  to  increase  the  impact  of  Red 
Cross  National  Society  health  programs 
Africa-wide.  The  overall  goal  of  ARCHI 
is  to  measurably  improve  health  in 
Africa.  Over  the  ne.xt  decade,  the 
Centers  for  Disease  Control  and 
Prevention,  the  Federation,  53  African 
Red  Cross  and  Red  Crescent  Societies 
and  their  related  in-countrv  Ministries 
of  Health  (MOH),  United  Nations 
Children's  Fund  (UNICEF),  the  World 
Health  Organization  (WHO),  and 
multiple  others  have  committed  to 
building  and  enhancing  Red  Cross- 
delivered  health  programs  throughout 
Africa.  The  ARCHI  Initiative  is  the  most 
comprehensive  and  inclusive  process 
ever  undertaken  by  the  Federation  to 
serve  vulnerable  populations 
throughout  Africa. 

5.  Tnrough  participation  in  ARCHI, 
ARC  has  developed  strong  collaborative 
relationships  with  numerous  domestic 
and  international  organizations. 
Internationally,  ARC  and  the  Federation 
have  spearheaded  ARCHI,  which 


Federal  Register /Vol.  65,  No.  129/ Wednesday,  July  5,  2000/Notices 


41471 


involves  numerous  collaborations  writh 
agencies  such  as  MOHs,  WHO,  UNICEF. 
and  the  World  Bank.  Domestically,  as 
the  largest  supplier  of  blood  in  the  U.S., 
ARC  is  uniquely  positioned  to 
collaborate  with  Federal  agencies  and 
.•\IDS  control  program  officials  in  blood 
safety. 

6.  ARC  has  access  to  a  wealth  of  HIV/ 
AIDS  resources  that  may  be  adapted, 
both  from  its  domestic  programs  and  its 
international  initiatives,  such  as  the 
ARCHI  tool  kits  and  the  Federation's 
Action  with  Youth,  HIVAIDS  STDs;  A 
Training  Manual  for  Young  People. 
Additionally,  ARC  and  the  Federation 
have  expertise  in  establishing  regional 
networking  mechanisms  for 
dissemination  of  information  and 
lessons  learned.  For  example,  the 
"Caribbean  Youth  HIV/AIDS  Network" 
(CAR.AN')  and  the  "Asian  Red  Cross  / 
Red  Crescent  Task  Force  on  HTV/AIDS" 
(ART)  are  models  that  are  being 
replicated  in  West  Africa. 

7,  ARC  has  already  developed  a  range 
of  technical  services  domestically, 
including  instructor  training  courses, 
communication  and  cooperation  in 
sharing  Red  Cross  HIV/AIDS 
information  and  resources  on  a 
statewide  basis  in  the  U.S.,  support  of 
home  care  for  people  living  with  HIV/ 
AIDS,  and  prevention  among  youth 
through  peer-to-peer  education 
programs.  Through  the  Federation,  ARC 
IS  uniquely  positioned  to  disseminate 
this  information  to  national  AIDS 
control  program  officials  in  LIFE 
countries. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  S3  million  is  available 
in  FY  2000  to  support  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1.  2000.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  wil!  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  received  from  this 
armouncement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection. 
occupational  exposures,  and  non- 
occupational exposures  and  will  not  be 


used  for  the  purchase  of  machines  and 
reagents  to  conduct  the  necessary 
laboratory  monitoring  for  patient  care. 

Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested). 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Scroll  down  the  page,  then  click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-^72-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identif\-  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  fixjm: 
Yolanda  I.  Gonzalez- Alvarez,  Grants 
Management  Specialist.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Procurement  and  Grants  Office,  Room 
3000,  Mailstop  E-15,  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2781,  E-mail: 
ybgO@cdc.gov. 

For  program  technical  assistance, 
contact:  Leo  Weakland.  Deputy 
Coordinator,  Global  AIDS  Activity 
(GAA).  National  Center  for  HTV,  STD, 
and  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
CUfton  Road,  Mailstop  E-07,  Atlanta, 
GA30333,  Telephone  number  (404)  639- 
8016,  Email  address:  lfwO@cdc.gov. 

Dated:  June  28,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  00-16850  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  Centers  for  Disease  Confol  and 
Prevention  (CDCtano  the  Agency  tor 
Toxic  Substances  and  Disease 
Registry  (ATDSRi  Announces  the 
Following  Meetings 

Name:  National  HIV  Prevention  Plan 
Meetings. 
Time  and  Dates:  9  a.m.-12  p.m.  (noon). 

Tuesday— July  18.  2000 

Hotel  Pennsylvania,  401  7th  Avenue,  New 
York,  NY  10001,  Phone:  212-736-5000 

Wednesday— July  26,  2000 

Crowne  Plaza-Houston,  2222  West  Loop 
South,  Houston,  TX  77027,  Phone:  713- 
961-7272 

Thursday— July  27,  2000 

Congress  Plaza  Hotel,  520  South  Michigan 
Avenue,  Chicago,  IL  60605,  Phone:  312- 
427-3800 

Tuesday— August  1,  2000 

The  Argent  Hotel,  50  Third  Street.  San 

Francisco,  CA  94103,  Phone:  415-974- 

6400 

Place:  See  Above, 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  To  present  the  current  draft  of  the 
Centers  for  Disease  Control  and  Prevention's 
National  HIV  Prevention  Strategic  Plan  and 
to  provide  an  opportunity  for  community 
comment. 

Matters  To  Be  Discussed:  Agenda  items 
include  background  and  development  of  the 
draft  National  HIV  PrevenUon  Strategic  Plan; 
the  plan  itself;  next  steps  in  plan 
development;  and  public  comments. 

Contact  Person  for  More  Information: 
Lydia  Ogden,  National  Center  for  HIV,  STD, 
and  TB  PrevenUon,  Office  of  Planning  and 
Policy  Coordination,  1600  Clifton  Road,  N.E.. 
M/S  E-07,  Atlanta,  Georgia  30333,  telephone 
404/639-8031. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  23,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc,  00-16846  Filed  7-3-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health:  Approval  of 
Respiratory  Devices  Used  to  Protect 
Workers  in  Hazardous  Environments 

AGENCY;  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Department  of  Health  and 
Human  Services  (DHHS). 
ACTION:  Notice  of  public  meetings 
concerning  quality  assurance  and 
administrative  approval  requirements 
for  respiratory  protective  devices. 

DATES:  August  8.  2000,  9  a.m.-5  p.m.,  in 
the  Washington  DC  Area.  August  16, 
2000.  9  a.m.-5  p.m.,  in  the  San 
Francisco,  CA  Area. 
PLACES: 

Washington  DC  Area — Quality  Hotel  & 
Suites;  Courthouse  Plaza,  Jefferson 
Room,  1200  N.  Courthouse  Road, 
Arlington,  VA  22201.  Phone:  1-888- 
987-2555  or  703-524-4000.  Phone  by 
July  21,  2000  to  receive  the  NIOSH 
group  rate  of  $118.00. 
San  Francisco,  CA  Area — Embassy 
Suites,  Ambassador  Ballroom,  150 
Anza  Boulevard.  Burlingame, 
California  94010.  Phone:  650-340- 
0327.  Phone  by  July  24,  2000  to 
receive  the  NIOSH  group  rate  of 
$164.00. 

The  meetings  will  be  open  to  the 
public,  limited  only  by  the  space 
available.  Each  meeting  room 
accommodates  approximately  120 
people. 

Requests  to  make  presentations  at  the 
public  meetings  should  be  mailed  to  the 
NIOSH  Docket  O^cer,  Robert  A.  Taft 
Laboratories,  M/S  C34.  4676  Coliunbia 
Parkway,  Cincinnati.  Ohio  45226, 
telephone  513-533-8450,  fax  513-533- 
8285.  or  e-mail  to 
NIOCINDOCKET@CDC.GOV  on  or 
before  July  30.  2000. 
SUMMARY:'The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  in  the  process  of  developing 
a  proposed  rule  on  the  quality  assurance 
and  administrative  requirements  for  the 
approval  of  respirators  and  is  seeking 
individual  stakeholder  input  for  this 
process.  The  purpose  of  these  meetings 
is  to  provide  an  opportunity  for  an 
exchange  of  information  between  the 
Agency  and  respirator  manufacturers, 
industry  representatives,  labor 
representatives,  and  others  with  an 
interest  in  respiratory  protection. 
Attendees  will  be  given  an  opportunity 


to  ask  questions;  submit  verbal  and 
written  comments  they  wish  to  have 
included  in  the  regulatory  record;  and 
provide  individual  input  into  potential 
changes  to  the  applicable  regulations 
and  policies. 

Discussion  and  Comment  Topics 

NIOSH  has  not  determined  the  final 
content  of  its  proposed  rulemaking  but 
is  considering  the  regulatory  actions 
listed  below.  NIOSH  is  specifically 
asking  for  comments  on  these  proposed 
actions,  but  would  also  welcome 
comments  on  additional  areas  that  the 
commenters  believe  may  need  to  be 
addressed. 

NIOSH  is  Considering 

(1)  Proposing  quality  assiu-ance 
requirements  for  the  approval  holder's 
manufacturing  process  that  are 
consistent  with  international  standards, 
specifically  the  International 
Organization  for  Standards  (ISO)  9000 
guidelines.  These  international 
standards  would  be  supplemented  by 
respirator-specific  quality  measures. 

(2)  Proposing  new  quality 
requirements,  such  as  mandatory  pre- 
approval  audits  for  new  manufactujjjng 
sites,  more  stringent  quality  sampling 
plans,  critical  classification  of  defects 
for  all  types  of  respirators,  and  records 
retention  schedules; 

(3)  Proposing  to  enhance  quality 
monitoring  activities  by  NIOSH  by 
increasing  the  frequency  of  both  site  and 
product  audits,  requiring  an  approval 
holder  to  supply  free  product  audit 
samples  for  product  audits,  requiring 
approval  holders  to  self-audit  their 
product  and  present  those  results  to 
NIOSH,  accepting  ISO  certification  in 
lieu  of  a  NIOSH-performed  site  audit, 
employing  contract  laboratories  to  do 
certain  tests  for  the  approval  program, 
and  requiring  the  approval  holder  to 
report  all  customer  complaints  and  non- 
compliance findings  to  NIOSH;  and 

(4)  Implementing  a  new  fee  structure 
to  recover  costs  of  approval  application 
processing  (approximately  a  2.5  times 
increase  over  the  ciurent  application 
fees),  approval  records  maintenance  (a 
new  annual  fee  of  approximately  $36 
per  approval),  and  auditing  costs  (a  new 
charge  computed  based  on  the  hourly 
rate  of  government  personnel 
[approximately  $50  per  hour]  plus 
expenses)  for  the  chargeable  services 
received  by  the  applicant  or  approval 
holder. 

Comments  on  the  concepts  presented 
in  this  notice  should  be  mailed  to  the 
NIOSH  Docket  Office,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  513-533-8450,  fax  513-533- 


8285.  Comments  may  also  be  submitted 
bv  e-mail  to: 

NIOCINDOCKET@CDC.GOV.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Submitted  conunents  should  reference 
docket  number,  NIOSH-001 ,  in  the 
subject  heading 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Bowyer  or  Roland  BerrvAnn,  NIOSH, 
1095  Willowdale  Road,  Morgantown, 
West  Virginia  26505-2888,  telephone 
304-285-5907,  fax  304-285-6030  and/ 
or  E-mail:respcert@cdc.gov. 

In  addition  to  these  public  meetings, 
NIOSH  invites  individuals, 
organizations  and  companies  to  meet 
with  the  staff  of  its  Respirator  Branch. 
Requests  for  such  meetings  should  be 
made  on  or  before  July  31,  2000  to  Matt 
Bowyer  or  Roland  BerrvAnn.  NIOSH 
will  prepare  summaries  of  these 
meetings  and  place  them  in  the 
regulatory  docket. 

Linda  Rosenstock, 

Director,  National  Institute  for  Occupational 
Safety  and  Healtti.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  00-16849  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No  OON-1 359] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Affirmation  of 
Generally  Recognized  as  Safe  (GRAS) 
Status 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
reporting  and  recordkeeping,  general 
and  specific  requirements,  and 
availability  of  sample  electronic  product 
for  manufacturers  and  distributors  of 
electronic  products. 
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DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
5.  2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301--827-1223 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  coiiection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Aflfirmation  of  Generally  Reiugnized  As 
Safe  (GRAS)  Status  (21  CFR 
170.35(c)(l)|— (OMB  Control  Vumber 
0910-01321— LxtenMon 

Under  authority  of  sections  201,  402, 
409,  and  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
321,  342,  348.  and  371),  FDA  reviews 
petitions  for  affirmation  as  GRAS  that 
are  submitted  on  a  voluntary  basis  by 
the  food  industry  and  other  interested 
parties.  Under  section  409  of  the  act,  the 
agency  has  the  authority  to  regulate  food 
additives.  Section  201  (s)  of  the  act, 
defines  "food  additive"  and  expressly 
excludes  from  the  definition  substances 
GRAS  for  use  in  food. 

Specifically  under  section  201(s)  of 
the  act,  a  substance  is  GRAS  if  it  is 
generally  recognized  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  its  safety,  to  be 


safe  through  either  scientific  procedures 
or  common  use  in  food.  The  act  has 
historically  been  interpreted  to  permit 
food  manufactiu^rs  to  make  their  own 
determination  that  use  of  a  substance  in 
food  is  GRAS.  To  implement  the  GRAS 
provisions  of  the  act,  FDA  has  issued 
procedural  regulations  under 
§  170.35(c)(1)  (21  CFR  170.35(c)(1)). 
These  regulations  establish  a  process  by 
which  a  person  may  obtain  FDA 
concurrence  with  a  GRAS 
determination;  this  concurrence  is 
referred  to  as  "GRAS  affirmation." 
These  regulations  set  forth  the 
information  to  be  submitted  to  FDA  to 
obtain  agency  concurrence  that  a 
substance  is  GR^pB  (§  170.35(c)(1)). 

GRAS  petitions  are  reviewed  by  FDA 
to  ascertain  whether  the  available  data 
establish  that  the  intended  use  of  the 
substance  is  GRAS  based  upon  either  a 
history  of  the  safe  use  of  the  substance, 
or  upon  widely  available  safety  data 
(scientific  procedures).  The  GRAS 
affirmation  process  is  a  voluntary  one, 
and  there  is  some  risk  that  FDA  may  not 
agree  with  the  petitioner's  GRAS 
determination.  The  GRAS  petition 
process  does  provide  a  public  procedure 
for  coordinating  GRAS  determinations. 
The  process  reduces  the  potential  for 
public  health  problems  when 
substances  are  marketed  based  upon 
unwarranted  safety  determinations  and 
allows  a  food  manufacturer  to  rely  on 
the  lawful  status  of  a  substance  that  has 
been  affirmed  by  FDA  as  GRAS. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 

21  CFR  section 

No.  of 
respondents 

~>  ^  ''S=' 

Hours  per 
response 

Total 

tKMJTS 

170.35(c)(1) 

1 

1 

1 

2,614 
(average) 

2,614 

1  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


FDA  estimates  that  it  may  receive  one 
GRAS  petition  annually.  Although  the 
burden  varies  with  the  type,  size,  and 
( iimplexity  of  the  petition  submitted, 
GR.^S  petitions  may  involve  analytical 
work,  analysis  of  appropriate 
toxicological  studies,  and  the  work  of 
drafting  the  petition  itself.  Since  1980, 
FDA  has  not  received  any  petitions  for 
affirmation  of  GRAS  status  under  21 
CFR  part  186 — Indirect  Food  Substances 
Affirmed  As  Generally  Recognized  As 
Safe.  Section  184.1(a)  (21  CFR  184.1(a)) 
affirms  the  use  of  those  substances 
affirmed  as  GRAS  in  21  CFR  part  184— 


Direct  Food  Substances  Affirmed  As 
Generally  Recognized  As  Safe,  for  use  as 
indirect  food  ingredients. 

Dated:  June  27,  2000. 
WilUajn  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  00-16812  Filed  7-3-00;  8:45  am] 
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action:  Notice. 


Summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  4, 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  0MB  for 
review  and  clearance. 

(fUKian(  f  tor  Industrv:  Submitting  and 
Rpvifwini;  ( oriipU't*'  Kfsponsesto 
Clinical  Holds 

On  November  21,  1997,  the  President 
signed  into  law  the  Food  and  Drug 
Administration  Modernization  Act  (the 
Modernization  Act)  (Public  Law  105- 
115).  Section  117  of  the  Modernization 
Act  provides  that  a  written  request  to 


FDA  fi-om  the  applicant  of  an 
investigation  that  a  clinical  hold  be 
removed  shall  receive  a  decision  in 
writing,  specifying  the  reasons  for  that 
decision,  within  30  days  after  receipt  of 
such  request.  A  clinical  hold  is  an  order 
issued  by  FDA  to  the  applicant  to  delay 
a  proposed  clinical  investigation  or  to 
suspend  an  ongoing  investigation  for  a 
drug  or  biologic.  An  applicant  may 
respond  to  a  clinical  hold. 

Section  505(i)(3)(C)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(i)(3)(C))  requires  that  any  written 
request  to  FDA  from  the  sponsor  of  an 
investigation  that  a  clinical  hold  be 
removed  must  receive  a  decision,  in 
writing  and  specifying  the  reasons, 
within  30  days  after  receipt  of  the 
request.  The  request  must  include 
sufficient  information  to  support  the 
removal  of  the  clinical  hold. 

In  the  Federal  Register  of  May  14, 
1998  (63  FR  26809).  FDA  published  a 
notice  of  availability  of  a  guidance  that 
described  how  applicants  should  submit 
responses  to  clinical  holds  so  that  they 
may  be  identified  as  complete 
responses,  and  the  agency  can  track  the 
time  to  respond.  FDA  is  now  issuing  a 
revised  guidance. 

The  revised  guidance  states  that  FDA 
will  respond  in  writing  within  30 
calendar  days  of  receipt  of  a  sponsor's 
request  to  release  a  clinical  hold  and  a 
complete  response  to  the  issue(s)  that 
led  to  the  clinical  hold.  An  applicant's 
complete  response  to  an  investigational 
new  drug  application  (IND)  clinical 
hold  is  a  response  in  which  all  clinical 


hold  issues  identified  in  the  clinical 
hold  letter  have  been  addressed. 

The  guidance  requests  that  applicants 
type  in  large,  bold  letters  at  the  top  of 
the  cover  letter  of  the  complete  response 
"Clinical  Hold  Complete  Response"  to 
expedite  review  of  the  response.  The 
guidance  also  requests  that  applicants 
submit  the  complete  response  letter  in 
triplicate  to  the  IND,  and  that  they  fax 
a  copy  of  the  cover  letter  to  FDA's 
contact,  listed  in  the  clinical  hold  letter, 
who  is  responsible  for  the  IND.  The 
guidance  requests  more  than  an  original 
and  two  copies,  i.e.,  three  copies,  of  the 
cover  letter  in  order  to  ensure  that  the 
submission  is  received  and  handled  in 
a  timely  manner. 

Based  on  data  concerning  the  number 
of  complete  responses  to  clinical  holds 
received  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  from 
July  1,  1998,  to  June  30,  1999,  CDER 
estimates  that  approximately  48 
responses  are  submitted  annually  from 
approximately  43  applicants,  and  that  it 
takes  approximately  284  hours  to 
prepare  and  submit  to  CDER  each 
response. 

Based  on  data  concerning  the  number 
of  complete  responses  to  clinical  holds 
received  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  in 
fiscal  year  1999.  CBER  estimates  that 
approximately  134  responses  are 
submitted  annually  from  approximately 
110  applicants,  and  that  it  takes 
approximately  284  hours  to  prepare  and 
submit  to  CBER  each  response. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .- 

-ESTIMATED  Annual  Reporting  Burden' 

Complete  responses  to  clinical  holds 

No.  of 
respondents 

No.  of 

responses  per 

respondent 

Total  annual 
responses 

Hours  per 
response 

Total  flours 

CDER 
CBER 
Total 

43 

no 

approx.  1 
approx.  1 

48 

134 

284 
284 

13,632 
38,056 
51,688 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


In  the  Federal  Register  of  April  13, 
2000  (65  FR  19911),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

Dated:  June  27,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-16813  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

f-ooa  and  Drug  Administration 

Microbiology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Microbiology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  27,  2000,  10:30  a.m.  to  5:30 
p.m.  and  July  28,  2000,  8  a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 
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Contact  Person:  Freddie  M.  Poole, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Dnig 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  301-594-2096,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301^43-0572 
in  the  Washington,  DC  area),  code 
12517.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  July  27,  2000,  the 
committee  will  discuss  and  make 
recommendations  on  issues  concerning 
the  appropriate  types  of  data  and 
information  required  to  assess  the  safety 
and  effectiveness  of  diagnostic  tests 
intended  to  identify  biothreat  agents,  or 
to  provide  evidence  of  exposure  to 
biothreat  agents,  when  used  on  different 
specimen  types  and  under  different 
conditions  for  use. 

The  following  draft  questions  are 
proposed  for  discussion  and  may  be 
subject  to  changes  prior  to  the 
I     committee  meeting: 

1.  What  types  of  data  and  information 
would  be  recommended  to  evaluate 
effectiveness  when  the  assay  is  used: 

(a)  To  definitively  identify  or  rule-out 
identification  of  isolates; 

(b)  to  identifv'  biothreat  agents  directly 
in  specimens  from  individuals 
suspected  (clinically  or  using  other 
diagnostic  procedures)  to  have  been 
infected  with  the  agent  of  interest;  and 

(c)  to  identify/detect  the  biothreat 
agent  directly  in  specimens  from 
individuals  without  clinical  or  other 
diagnostic  evidence  of  infection,  who 
may  have  been  exposed  to  the  biothreat 
agent. 

2  For  each  of  these  potential  uses 
what  is  the  level  of  inaccuracy  that  can 
be  tolerated,  or  would  the  same  criteria 
apply  to  all? 

3.  To  determine  or  infer  effectiveness 
for  these  devices,  can  specimens  from 
naturally-  or  experimentally-infected 
animals  be  used  when  appropriate 
specimens  from  humans  cannot  be 
obtained?  What  are  the  constraints/ 
limitations  for  use  of  animal  data  as 
evidence  for  effectiveness? 

4.  Are  there  any  other  issues  not 
addressed  in  the  previous  questions  that 

I     would  affect  the  reliable  use  of  these 
assays  for  human  diagnosis? 

FDA  will  consider  these 
recommendations  in  the  future 
development  of  review  criteria  for  in 
vitro  diagnostic  devices,  developed  in 
response  to  the  threat  of  bioterrorism, 
for  the  identification  of  biothreat  agents, 
as  valid  scientific  evidence  to  determine 
whether  there  is  reasonable  assurance 
that  these  devices  are  safe  and  effective. 

On  July  28,  2000,  the  committee  will 
discuss,  make  recommendations,  and 


vote  on  a  premarket  approval 
application  (PMA)  for  an  in  vitro 
diagnostic  nucleic  acid  amplification 
test  for  the  qualitative  detection  of 
hepatitis  C  virus  (HCV)  ribonucleic  acid 
(RNA)  in  human  serum  or  plasma.  On 
the  same  day  the  committee  will 
discuss,  make  recommendations,  and 
vote  on  a  PMA  for  an  automated  in  vitro 
diagnostic  nucleic  acid  amplification 
test  for  the  qualitative  detection  of  HCV 
RNA  in  human  serum  or  plasma.  These 
devices  are  not  intended  for  use  in 
blood  or  plasma  donor  screening. 

Procedure:  On  July  27,  2000,  from 
10:30  a.m.  to  5:30  p.m.  and  on  July  28, 
2000,  from  9  a.m.  to  5  pjn.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  12,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:45 
a.m.  and  12:30  p.m.  on  July  27,  2000, 
and  between  approximately  11:30  a.m. 
and  12:15  p.m.,  and  3  p.m.  and  3:30 
p.m.  on  July  28,  2000.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  12,  2000,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
July  28,  2000,  from  8  a.m.  to  9  a.m.,  the 
meeting  will  be  closed  to  permit  FDA 
staff  to  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  pending  and 
futiire  device  submissions.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated.:  June  26,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-16809  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
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the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Ear,  Nose,  and 
Throat  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
reconunendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  20,  2000,  9:45  a.m.  to  5 
p.m.,  and  July  21,  2000,  8:30  a.m.  to  5 
p.m. 

Location:  Holiday  Inn,  Goshen  Room, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Sara  M.  Thornton, 
Center  for  Devices  and  Radiological 
Health  (HFZ-460),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850, 
SMT@CDRH.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12522. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  20,  2000,  the 
committee  will  discuss,  make 
reconunendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  a  direct-drive  implantable  middle 
ear  hearing  device  intended  to  provide 
a  useful  level  of  soimd  perception  via 
mechanical  stimulation  of  the  ossicles. 
On  July  21,  2000,  the  committee  will 
discuss,  make  reconmiendations  and 
vote  on  a  PMA  for  an  implant  intended 
to  restore  useful  hearing  to  individuals 
with  Neurofibromatosis  Type  II  who 
have  become  deaf  as  a  result  of  surgery 
to  remove  bilateral  auditory  nerve 
timiors. 

Procedure:  On  July  20,  2000.  from 
9:45  a.m.  to  5  p.m.,  and  on  July  21, 
2000,  from  9:15  a.m.  to  5  p.m..  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  13,  2000.  Oral 
presentations  from  the  public  will  be 
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scheduled  between  approximately  10 
a.m.  and  10:30  a.m.  on  July  20,  2000, 
and  between  approximately  9:30  a.m. 
and  10  a.m.  on  July  21,  2000.  On  both 
days,  near  the  end  of  the  committee 
deliberations  on  the  PMA,  a  30-minute 
open  public  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  before  the 
committee.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  13,  2000,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
July  21,  2000,  from  8:30  a.m.  to  9:15 
a.m.,  the  meeting  will  be  closed  to 
permit  FDA  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding 
pending  issues  and  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  26,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  00-16810  Filed  7-3-00;  8:45  am) 
B(UJf4G  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

The  FDA  Review  Process  tor  New 
Product  Applications  An  Interactivf 
Workshop 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  workshop. 

The  Food  and  Drug  Administration 
(FDA),  Los  Angeles  District  Office,  in 
cosponsorship  with  the  Orange  County 
Regulatory  Affairs  Discussion  Group 
(OCRA)  is  announcing  a  workshop 
intended  to  give  the  medical  products 
industry  (drugs  and  medical  devices)  an 
opportunity  to  learn  and  discuss  the 
process  by  which  the  FDA  centers  and 
district  offices  review  new  product 
applications.  Reviewing  staS  fi-om  the 
Center  for  Drug  Evaluation  and  Research 
and  the  Center  for  Devices  and 
Radiological  Health  will  make 
presentations  to  provide  guidance  on 


the  elements  of  submissions  to  make  the 
review  process  more  effective. 

Ekite  and  Time:  The  workshop  will  be 
held  on  July  10  and  11,  2000,  from  7:30 
a.m.  to  5  p.m. 

Location:  The  workshop  will  be  held 
at  the  Doubletree  Hotel,  3050  Bristol  St.. 
Costa  Mesa,  CA  92626. 

Contact:  Ramlah  Oma,  FDA  Los 
Angeles  District  Office,  19900 
MacArthur  Blvd..  Irvine,  CA  92612- 
2445,  949-798-7612,  or  FAX  949-798- 
7771,  for  further  information  including 
a  registration  form. 

Registration:  Space  is  limited. 
Preregistration  and  confirmation  is 
required.  Registration  forms  can  be 
obtained  on  the  Internet  at  http:// 
www.ocra-dg.org  by  clicking  on  "OCRA 
Meetings"  or  fi-om  the  contact  person 
listed  above.  There  is  a  $325  registration 
fee  if  postmarked  by  June  30.  2000  ($375 
on  or  after  July  1)  payable  to  OCRA. 
Send  the  registration  fee  and  form  to 
PeriAim  DiRocco  at  OCRA  Submissions 
Conference.  PMB  624,  5405  Alton 
Pkwy.,  suite  5A,  Irvine,  CA  92604,  FAX 
and  voice  949-348-9141.  The 
registration  fee  will  cover  actual 
expenses  including  refreshments,  lunch, 
materials,  and  speaker  expenses.  After 
July  4,  2000,  please  call  949-348-9141 
to  check  for  space  availability. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Ramlah  Oma  at  least  7  days  in  advance. 

Dated:  June  28,  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-16963  Filed  6-29-00;  4:37  pm] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

Joint  Meeting  of  the  Transmissible 
Spongiform  Encephalopathies 
Advisory  Committee  and  the  Vaccines 
and  Related  Biological  Products 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
joint  meeting  of  two  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  At  least  one 
portion  of  the  joint  meeting  will  be 
closed  to  the  public. 

Names  of  Committees:  Transmissible 
Spongiform  Encephalopathies  Advisory 
Committee  and  the  Vaccines  and 


Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  27,  2000,  8  a.m.  to  4  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  William  Freas  or 
Sheila  D.  Langford;  Nancy  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852; 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  codes  12392  and 
12391.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  July  27.  2000.  in  joint 
session,  the  committees  will  discuss 
bovine  spongiform  encephalopathy 
issues  related  to  the  manufacture  of 
vaccines,  specifically  the  use  of 
European  fetal  calf  serum  in  cell  banks 
and  viral  seeds,  and  the  use  of  European 
beef  skeletal  muscle  and  other  tissues  in 
manufacturing  vaccines. 

Procedure:  On  July  27,  2000,  from  9 
a.m.  to  4  p.m.,  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  13,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  17,  2000,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentations. 

Closed  Committee  Deliberations:  On 
July  27,  2000.  from  8  a.m.  to  9  a.m..  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  23,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-16811  Filed  7-3-00;  8:45  am] 

BILLING  CODE  4160-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1141-N] 

Medicare  Program;  Open  Public 
Meeting  on  July  25,  2000  To  Discuss 
the  Coverage  of  Drugs  and  Biologicals 
That  Cannot  Be  Self-Administered 

AGENCY:  Health  Care  Financing 
AdnnnistraUon  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
second  public  meeting  to  obtain  input 
on  the  Medicare  program  policy  for 
drugs  and  biologicals  that  are  furnished 
as  an  incident  to  a  physician's 
professional  service  and  which  cannot 
be  self-administered.  This  meeting 
follows  the  public  meeting  held  on  May 
18,  2000  at  the  Health  Care  Financing 
Administration  headquarters  on  the 
same  subject.  The  meeting  will  provide 
an  opportunity  for  providers,  suppliers, 
beneficiaries,  beneficiary  advocates,  and 
other  interested  parties  to  furnish 
I     information  and  to  address  issues  about 
the  Medicare  program's  policy 
concerning  the  self-administration  of 
drugs  and  biologicals. 
DATES:  The  meeting  is  scheduled  for 
July  25,  2000  from  9:30  a.m.  until  1:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  H\  dtt  Regency  O'Hare,  9300  West 
Bryn  Mawr.  Rosemont,  IL,  60018, 
located  three  miles  from  the  airport  in 
Chicago.  Special  arrangements  have 
been  made  with  the  Hyatt  Regency  to 
hold  a  limited  number  of  rooms  for  out 
of  town  guests  interested  in  attending. 
To  reserve  your  room,  please  call  the 
Hyatt  directly  at  (847)  696-1234.  When 
calling  to  mgike  a  reservation  reference 
the  Health  Care  Financing 
Administration  Town  Hall  Meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Addnib.  1410J  -«6-1620 
(telephone);  (410)  786-0169  (fax); 
Hadams@hcfa.gov  (e-mail).  We  will 
accept  written  comments  at  the 
following  address:  Health  Care 
Financing  Administration,  Heidi 
Adams,  C4-07-07,  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 
SUPPLEMENTARY  INFORMATION: 

Background 

.\.s  su^ested  by  the  report  language 
accompanying  section  219  of  the 
Department  of  Health  and  Human 
Services  Appropriations  Act,  2000 
(Public  Law  106-113),  we  are 
aiinouncing  the  second  of  two  town  hall 
meetings  to  discuss  our  current  policy 


regarding  Medicare  coverage  of  drugs 
and  biologicals  that  are  furnished  as  an 
incident  to  a  physician's  professional 
service  and  which  cannot  be  self- 
administered.  The  first  meeting  was 
held  on  May  18,  2000.  It  raised  several 
issues,  in  addition  to  other  policy 
considerations  that  we  believe  should 
be  addressed. 

The  scope  of  benefits  provided  to 
Medicare  beneficiaries  who  are  eligible 
imder  the  Supplemental  Medical 
Insurance  program  (Part  B)  includes 
coverage  for  certain  "medical  and  other 
health  services."  Among  those  services 
are  two  specific  provisions  that  include 
limited  coverage  of  drugs  and 
biologicals.  Sections  1861(s)(2)(A)  and 
(B)  provide,  in  pertinent  part,  that: 

(A)  services  and  supplies  (including  drugs 
and  biologicals  which  cannot,  as  determined 
in  accordance  with  regulations,  be  self- 
administered)  furnished  as  an  incident  to  a 
physician's  professional  service,  of  kinds 
which  are  commonly  furnished  in 
physicians'  offices  and  are  commonly  either 
rendered  without  charge  or  included  in  the 
physicians'  bills; 

(B)  hospital  services  (including  drugs  and 
biologicals  which  cannot,  as  determined  in 
accordance  with  regulations,  be  self- 
administered)  incident  to  physicians' 
services  rendered  to  outpatients  •   *   * 

Coverage  of  drugs  and  biologicals 
under  these  provisions  are  only  covered 
in  the  context  of  items  furnished 
"incident  to  a  physician's  service." 
Moreover,  historically,  the 
determination  of  whether  a  drug 
"cannot  be  self-administered"  has  been 
based  on  the  characteristics  of  the  drug 
itself  and  not  the  patient's  capacity  to 
self-administer. 

When  considering  self-administration 
and  its  effect  on  the  coverage  of  drugs 
under  Medicare,  compelling  concerns 
about  Medicare  beneficiary  access  to 
needed  drugs  were  raised  by  presenters 
during  the  town  hall  meeting  held  on 
May  18,  2000.  A  report  of  the  May  18, 
2000  meeting  may  be  found  on  the 
HCFA  website  (wvvrw.hcfa.gov).  In 
addition,  other  important  policy  issues 
including  financial,  equity,  and  ethical 
issues  are  implicated.  Due  to  time 
constraints,  however,  it  may  not  be 
possible  to  present  all  view  points  on 
each  issue  at  the  public  meeting. 

Equity 

In  the  area  of  equity,  the  main 
question  is  around  the  limitations  on 
coverage. 

•  If  considering  "usual  medical 
practice"  for  specific  drugs,  then  what 
percentage  of  patients  should  constitute 
a  usual  practice?  Should  the  xmiverse  of 
patients  that  is  considered  be: 

+  Every  patient; 


+  Every  Medicare  patient; 

-1-  Every  patient  in  the  carrier's  area: 


or 


+  Every  Medicare  patient  in  the 
carrier's  area. 

•  Should  coverage  be  limited  to 
beneficiaries  whose  condition  is  such 
that  they  could  not  self-administer  any 
drug;  for  example,  the  disabled  and 
those  with  dementia? 

•  Is  it  appropriate  to  consider  only 
the  patient's  ability  to  self-administer, 
exclusive  of  any  other  considerations, 
such  as  those  in  this  list? 

•  Should  there  be  information 
collected  on  certain  drugs  to  estimate  a 
percentage  of  patients  who  could  self- 
administer  or  who  actually  self- 
administer? 

•  Should  psychiatric  drugs  be 
considered  under  special  criteria,  since 
patient  compliance  may  be  particularly 
problematic? 

•  Should  coverage  be  limited  only  to 
injectable  drugs? 

•  Should  the  policy  consider  whether 
another  person,  who  is  not  a  health-care 
professional  (for  example,  the  patient's 
spouse)  can  administer  the  drug  to  the 
beneficiary? 

•  Should  the  policy  consider  whether 
the  drug  is  used  to  treat  an  acute  illness 
or  injury  as  compared  to  a  chronic 
condition  that  requires  drug  therapy 
over  an  extended  period? 

Ethical  Concerns 

The  ethical  issues  raised  related  to 
dilemmas  physicians  face  in 
determining  treatment  practices  as  they 
try  to  follow  the  Medicare  practices  and 
policies  when  treating  their  patients 
with  drug  therapies. 

•  In  developing  criteria  for 
application  of  this  policy,  is  there  a  way 
to  address  the  physician's  dilemma  of 
administering  medication  based  on 
Medicare  coverage  status  versus  the 
most  appropriate  medical  treatment. 

•  If  the  criterion  is  solely  that 
physicians  monitor  the  effects  of  the 
drug,  then  on  what  basis  would  oral 
drugs  be  excluded?  What  meaning 
would  "cannot  be  self-administered" 
have  over  and  above  the  meaning  for 
"incident  to  a  physician's  service"? 

•  Should  the  criterion  be  solely  the 
method  of  administration?  Or  should 
the  nature  of  the  chemical  compound 
and  its  possible  side  effects  also  be 
considered? 

•  If  the  criterion  is  safe  self- 
administration,  then  safely  by  whom? 
Should  this  be  determined  on  a  patient- 
by-patient  basis? 

Financial 

The  financial  issues  vary  fit)m  the 
stand  point  of  the  manufacturer, 
program,  and  patient. 
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•  How  to  address  possible  incentives 
for  drug  manufactiu-ers  to  make  drugs 
only  in  the  form  that  cannot  be  self- 
administered.  How  should  oral  versus 
injectable  drugs  be  evaluated? 

•  Considering  the  marketplace,  hqw 
should  Medicare's  policy  concerning 
self-administered  drugs  take  into 
account  a  possible  competitive 
disadvantage  for  oral  and  subcutaneous 
drugs  that  are  self-administrable? 

The  purpose  of  the  meeting  on  July 
25,  2000  is  to  obtain  focused  input  on 
how  this  statutory  provision  should 
reasonably  be  interpreted;  how  the 
evolution  of  medical  technology  has 
affected  physician  practice  in  self- 
administration;  how  different 
interpretations  of  the  provision  might 
affect  considerations  of  fairness  and 
equity  among  beneficiary  populations; 
and  how  physician  practice  may  be 
affected  by  different  interpretations.  We 
are  holding  the  second  meeting  to  allow 
the  public  to  address  in  more  detail  the 
issues  raised  during  the  first  meeting  by 
way  of  panel  presentations  and 
discussion.  Due  to  time  constraints,  and 
the  need  to  focus  on  the  above  topics, 
we  are  unable  to  undertake  a  discussion 
of  options  or  ideas  that  require  a 
statutory  change. 

Format 

We  will  begin  the  meeting  with  a  brief 
summary  of  the  first  meeting  and  a  brief 
exposition  of  policy  concerns  that 
should  be  considered  when  addressing 
the  issue  of  drugs  and  biologicaQs  that 
caimot  be  self-administered.  This  will 
be  followed  by  15-minute  panel 
presentations  by  participants  who 
submit  a  prior  request  to  speak. 

Panels  will  be  organizedf  in  the 
following  manner  to  address  the  general 
categories  of  policy  concerns: 

1.  Financial,  including  incentives/ 
marketplace  advantage  to  manufacturers 
of  non  self-administrable  forms  of  drugs. 

2.  Beneficiary  eauity. 

3.  Physicians'  etnical  dilemmas, 
including  prescription  of  drugs  based  on 
coverage  status  versus  the  most 
appropriate  medical  treatment. 

After  the  last  panel  has  concluded  its 
presentations  the  meeting  will  move  to 
an  open  dialogue. 

Presentations 

individuals  interested  in  making  a 
presentation  at  the  meeting  or  who  need 
special  arrangements  should  contact 
Heidi  Adams  at  (410)  786-1620,  or  via 
e-mail  at  HAdams@hcfa.gov,  no  later 
than  July  14,  2000.  Ladividuals  should 
identify  the  topics  they  wish  to  discuss 
during  their  presentation.  Because  of 
time  constraints,  only  a  limited  niunber 
of  individuals  will  be  able  to  make 


presentations.  In  an  effort  to  assiu-e  that 
all  viewpoints  are  represented,  we  will 
notify  participants  who  are  selected  to 
make  a  presentation.  We  will  not  assign 
presentation  times  until  after  July  14, 
2000. 

Registration 

The  Center  for  Health  Plans  and 
Providers  will  handle  registration  for 
the  meeting.  Individuals  may  register  by 
sending  a  fax  to  the  attention  of  Heidi 
Adams  at  (410)  786-0169.  At  the  time 
of  registration,  please  provide  your 
name,  address,  telephone  number, 
company  name,  and  fax  number. 

Receipt  of  yoiu'  fax  will  constitute 
confirmation  of  your  registration. 
Meeting  materials  will  be  provided  at 
the  time  of  the  meeting.  If  you  have 
questions  regarding  registration,  please 
contact  Heidi  Adams. 

We  will  accept  written  comments, 
questions,  or  other  materials  specifically 
dealing  with  the  issue  that  are  received 
no  later  than  5  p.m.  on  July  14,  2000  at 
the  address  noted  above. 

While  the  meeting  is  open  to  the 
public,  attendance  is  limited  to  space 
available.  Individuals  must  register  in 
advance  as  described  above.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 
accommodations  should  contact  Heidi 
Adams  at  least  10  days  before  the 
meeting. 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302)  and  5  CFR 
1320.3(h)(4). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  28,  2000. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  00-16887  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Revised  notice  of  availability  of 
funds  for  loan  repayment  program  for 
repajonent  of  health  professions 
educational  loans  for  Fiscal  Year  (FY) 
2000. 

summary:  The  announcement  for  FY 
2000  AvailabiUty  of  Funds  for  Loan 


Repayment  Program  for  Repayment  of 
Healdi  Professions  Educational  Loans 
was  announced  in  64  FR  53681  on 
October  4,  1999.  The  Indian  Health 
Service  (IHS)  is  republishing  the  full 
notice,  for  the  convenience  of  the 
public,  and  in  order  to  add  that  the  MS 
Area  Offices  and  Service  Units  may 
provide  additional  funding  to  make 
awards  to  participants  in  the  Loan 
Repayment  Program  (LRP),  and  to 
describe  the  policy  for  administering 
these  funds. 

The  Administration's  budget  request 
for  fiscal  year  (FY)  2000  includes 
$11,000,000  for  the  Indian  Health 
Service  Loan  Repayment  Program  for 
health  professionals  educational  loans 
(undergraduate  and  graduate)  in  return 
for  full-time  clinical  service  in  Indian 
health  programs.  It  is  anticipated  that 
$11,000,000  will  be  available  to  support 
approximately  275  competing  awards 
averaging  $40,000  per  award. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  IHS.  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
must  be  expended  by  September  30  of 
the  fiscal  year.  This  program  is 
authorized  by  Section  108  of  the  Indian 
Health  Care  improvement  Act  (IHCIA) 
as  amended,  25  U.S.C.  1601  et  seq.  The 
IHS  invites  potential  applications  to 
request  an  application  for  participation 
in  the  Loan  Repayment  Program. 
DATES:  Applications  for  the  FY  2000 
Loan  Repayment  Program  will  be 
accepted  and  evaluated  monthly 
beginning  lanuarv  14,  2000.  and  will 
continue  to  be  accepted  each  month 
thereafter  until  ail  funds  are  exhausted. 
Subsequent  monthly  deadline  dates  are 
scheduled  for  Friday  of  the  second  full 
week  of  each  month.  Notice  of  awards 
will  be  mailed  on  the  last  working  day 
of  each  month. 

Applicants  selected  for  participation 
in  the  FY  2000  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30,  2000. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1 .  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  post  mark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mculing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
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consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30,  2000, 
will  be  notified  in  writing. 

Form  to  be  Used  for  Application: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
"Application  for  the  Indian  Health 
Service  Loan  Repayment  Program," 
identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
11/30/99). 

ADDRESSES:  Application  materials  may 

be  obtained  by  calling  or  writing  to  the 
dddress  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  (between  8  a.m.  and  5  p.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  addre.s,s  inquiries  to  Mr.  Paul  A. 
Lofgren.  Acting  Chief,  IHS  Loan 
Repayment  Program,  Twinbrook  Metro 
Plaza— Suite  100,  12300  Twinbrook 
Parkway.  Rockville,  Maryland  20852, 
PH:  301/443-3396  (between  8  a.m.  and 
5  p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  IHCIA.  as  amended  by  Pubhc 
Laws  100-713  and  102-573,  authorizes 
the  IHS  Loan  Repayment  Program  and 
provides  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  a  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adequate  supply  of  trained  health  professions 
necessary  to  maintain  accreditation  of,  and 
provide  health  care  services  to  Indians 
through.  Indian  health  programs. 

Section  4(n)  of  the  IHCIA,  as  amended 

bv  the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996,  Pub. 
L.  104-313,  provides  that: 

"Health  Profession"  means  allopathic 
medicine,  family  medicine,  intemad 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  podiatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometry, 
pharmacy,  psychology,  public  health,  social 
work,  marriage  and  family  therapy, 
chiropractic  medicine,  environmental  health 
and  engineering,  an  allied  health  profession, 
or  any  other  health  profession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  Section  108(a)(2)(A),  as  follows: 

*   *   *  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  IHS  for  the  benefit 
of  American  Indians  and  Alaska  Natives  and 
administered: 
a.  Directly  by  the  service;  or 


b.  By  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under: 

(1)  The  Indian  Self-Determination  Act;  or 

(2)  Section  23  of  the  Act  of  April  30,  1908. 
(25  U.S.C.  47),  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all,  or  a 
portion  of  the  applicant's  health 
profession  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational, 
and  living  expenses  in  amounts  up  to 
$20,000  per  year  for  each  year  of 
contracted  service.  Payments  will  be 
made  annually  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  profession  educational  loans. 
Repayment  of  health  profession 
education  loans  will  be  made  to  the 
participant  within  120  days  after  the 
entry-on-duty  of  the  participant  has 
been  confirmed  by  the  Indian  Health 
Service  Loan  Repayment  Program. 

The  Secretary  must  approve  the 
contract  before  the  disbursement  of  loan 
repajTnents  can  be  made  to  the 
participant.  Participants  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultural,  and  professional 
isolation,  and  have  histories  of  frequent 
staff  turnover.  All  Indian  health 
program  sites  are  annually  prioritized 
within  the  Agency  by  discipline,  based 
on  need  or  vacancy. 

All  health  professionals  wili  receive 
up  to  $20,000  per  year  regardless  of 
their  length  of  contract.  Where  the 
amount  of  the  Loan  Repayment  Program 
award  may  result  in  an  increase  in 
Federal  income  tax  liability,  the  IHS 
will  pay  an  additional  20  percent  of  the 
participant's  total  loan  repayments  to 
the  Internal  Revenue  Service  for  the 
increased  tax  liability. 

Pursuant  to  Section  108(b),  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program,  an  individual 
must: 

(1)  A.  Be  enrolled: 

(i)  In  a  course  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  a  State  and  be 
scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (This  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Federated  States 
of  Micronesia,  the  Republic  of  the 


Marshall  Islands,  and  the  Republic  of 
Palau);  or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  Be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service;  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service;  or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  and 

(4)  Sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  educational  loans  and  to 
serve  for  the  applicable  period  of 
obligated  service  in  a  priority  site  as 
determined  by  the  Secretary;  and 

(5)  Sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 
relative  merits  of  the  U.S.  Public  Health 
Service  Commission  Corps  and  the  Civil 
Service  as  employment  options. 

Once  the  appUcant  is  approved  for 
participation  in  the  Loan  Repayment 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  as  which  he/she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline-specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  those  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover; 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline; 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  healUi  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  under  this  section. 

•  Consistent  with  this  priority 
ranking,  in  determining  applications  to 
be  approved  and  contracts  to  accept,  the 
IHS  will  give  priority  to  applications 
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made  by  American  Indians  and  Alaska 
Natives  and  to  individuals  recruited 
through  the  efforts  of  Indian  tribes  or 
tribal  or  Indian  organizations. 

•  Funds  appropriated  for  the  LRP  in 
FY  2000  will  be  distributed  among  the 
health  professions  as  follows: 
Allopathic/osteopathic  practitioners 
will  receive  30  percent,  registered 
nurses  15  percent,  mental  health 
professionals  10  percent,  dentists  15 
percent,  pharamacists  12.5  percent, 
optometrists  7.5  percent,  physician 
assistants  5  percent,  other  professions  5 
percent.  This  requirement  does  not 
apply  if  the  number  of  applicants  from 
these  groups,  respectively,  is  not 
sufficient  to  meet  the  requirement. 

•  The  IHS  will  give  priority  in 
funding  among  health  professionals  to 
physicians  in  the  following  priority 
specialities:  anesthesiology,  emergency 
room  medicine,  general  surgery, . 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngology,  psychiatry, 
radiology  and  dentistry.  Funding  for 
these  priority  specialities  is  within  the 
30  percent  established  for  allopathic/ 
osteopathic  practitioners. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants. 

One  or  all  of  the  following  factors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  equal, 
would  be  selected. 

•  An  applicant's  length  of  current 
employment  in  the  IHS,  tribal,  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  his/her  contract  on  a 
year-by-year  basis,  as  determined  by  the 
EHS.  Participants  extending  their 
contracts  will  receive  up  to  the 
maximum  amount  of  $20,000  per  year 
plus  an  additional  20  percent  for 
Federal  Withholding.  Participants  who 
were  awarded  loan  repayment  contracts 
prior  to  FY  2000  will  be  awarded 
extensions  up  to  the  amount  of  $30,000 
a  year  and  31  percent  in  tax  subsidy  if 
funds  are  available,  and  will  not  exceed 
the  total  of  the  individual's  outstanding 
eligible  health  profession  educational 
loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 


State,  or  other  entity  is  not  eligible  for 
the  Loan  Repayment  Program  unless  the 
obligation  will  be  completely  satisfied 
before  they  begin  service  under  this 
program. 

Tne  IHS  Area  Offices  and  Service 
Units  are  authorized  to  provide 
additional  funding  to  make  awards  to 
applicants  in  the  LRP,  but  must  be  in 
complicmce  with  any  limits  in  the 
appropriation  and  Section  108  of  the 
Indian  Health  Care  Improvement  Act 
not  to  exceed  the  amount  authorized  in 
the  IHS  appropriation  (up  to 
$17,000,000  for  FY  2000.)  Federally 
recognized  tribes  are  also  authorized  to 
provide  funding  to  make  supplemental 
awards  to  participants  who  are  tribal 
employees.  Civil  Service  or  Commission 
Corps  employees  are  ineligible  because 
it  would  violate  18  U.S.C.  209(a).  The 
funding  soiu-ce  cannot  be  from 
appropriated  monies  pursuant  to  the 
Indian  Self  Determination  and 
Education  Assistant  Act  (ISDEA)  or 
other  Federal  funds.  Tribes  who  elect  to 
provide  additional  monies  must  provide 
certification  in  writing  that  the  funds 
are  not  from  Federal  appropriations. 

Should  an  IHS  Area  Office  contribute 
to  the  LRP,  those  funds  will  be  used  for 
only  those  sites  located  in  that  Area. 
Those  sites  will  retain  their  relative 
ranking  from  the  national  site-ranking 
list.  For  example,  the  Albuquerque  Area 
Office  identifies  supplemental  monies 
for  dentists.  Only  the  dental  positions 
within  the  Albuquerque  Area  will  be 
funded  with  the  supplemental  monies 
consistent  with  the  national  ranking  and 
site  index  within  that  Area. 

Should  an  IHS  Service  Unit 
contribute  to  the  LRP,  those  funds  will 
be  used  for  only  those  sites  located  in 
that  service  imit.  These  sites  will  retain 
their  relative  ranking  from  the  national 
site-ranking  list.  For  example,  Chinle 
Service  Unit  identifies  supplemental 
monies  for  nurses.  The  Chinle  service 
units  consist  of  two  facilities,  namely 
the  Chinle  Comprehensive  Health  Care 
Facility  and  the  Tsaile  PHS  Indian 
Health  Center.  The  national  ranking  will 
be  used  for  the  Chinle  Comprehensive 
Health  Care  Facility  (Score  =  63)  and  the 
Tsaile  PHS  Indian  Health  Center  (Score 
=  46).  With  a  score  of  63,  the  Chinle 
Comprehensive  Health  Care  Facility 
would  receive  priority  over  the  Tsaile 
PHS  Indian  Health  Center. 

The  IHS  is  authorized  to  accept 
contributions  from  tribes  to  supplement 
the  LRP  according  to  the  IHS's 
conditional  gift  acceptance  authority. 

The  Director  of  IHS  will  accept  these 
gifts  on  a  case-by-case  basis  using  the 
following  criteria:  (1)  The  contribution 
is  not  from  prohibited  638  funds  or 
federally  appropriate  funds;  (2)  the  LRP 


applicant  selection  and  placement  is 
consistent  with  the  national  ranking 
criteria;  (3)  the  extent  to  which  the  gift 
is  related  to  the  agency's  mission  for  the 
loan  repayment  program;  (4)  whether 
the  gift  would  benefit  the  agency,  or 
instead  primarily  benefit  an  individual 
employee;  and  (5)  the  size  and  nature  of 
the  gift. 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  if  93.164. 
Dated:  June  28,  2000. 

Michel  E.  Lincoln, 

Deputy  Director. 

(FR  Doc.  00-16875  Filed  7-4-00;  8:45  am] 

BILLING  CODE  4160-16-411 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Hvmian  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  cmrently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  emd  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  available  on  the 
internet  at  the  following  website: 
http://wmcare.samhsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  V'ogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014.  Fax:  (301)  443- 
3031. 
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Special  Note:  Please  use  the  above 
address  for  all  surface  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address: 
Division  of  Workplace  Programs,  5515 
Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboraton,'  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  Iformerly:  KHS/NIDA)  which 
attests  that  it  has  met  minimiun 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  AUis,  WI  53227,  414-328- 
7840/800-877-7016  (Formerly: 
Bayshore  Clinical  Laboratory) 

.\dvanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150 

Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931/334-263-5745 

Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 

American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-433-2750 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 


Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa.  KS  66215-2802,  800- 
445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093  (Formerly: 
Cox  Medical  Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  P.  O.  Box  88-6819,  Great  Lakes, 
IL  60088-6819,  847-688-2045/847- 
688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Juha  Dr.,  Valdosta,  GA  31602, 
912-244-4468 

DrugProof ,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2672/800-898-0180 
{Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories ,  * 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800- 
661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  662-236- 
2609 

Gamina-DyTiacare  Medical 
Laboratories  *,  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267 

Hartford  Hospital  Toxicology 
Laboratory,  80  Seymour  St.,  Hartford, 
CT  06102-5037,  860-545-6023 

Integrated  Regional  Laboratories,  5361 
NW  33rd  Avenue,  Fort  Lauderdale.  FL 


■  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Accreditation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  12,  1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  wrill 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
accredited  laboratories  was  transferred  to  the  U.S. 
DHHS,  with  the  DHHS'  National  Laboratory 
Certification  Program  (NLCP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be  considered  for 
the  NLCP  may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 


33309,  954-777-0018.  800-522-0232 
(Formerly:  Cedars  Medical  Center. 
Department  of  Pathology) 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504- 
361-8989/800-^33-3823  (Formerly: 
Laboratory  Specialists,  Inc.) 

LabOne,  Inc.,  10101  Renner  Blvd.. 
Lenexa,  KS  66219,  913-888-3927/ 
800-728-4064  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive. 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings.  4022  Willow  Lake  Blvd.. 
Memphis,  TN  38118.  901-795-1515/ 
800-233-6339  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc.. 
MedExpress/National  Laboratory 
Center) 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  Inc.  *,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPI,  905-890-2555 
(Formerly:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43699,  419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112, 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave..  Portland,  OR 
97232.  503-413-5295/800-950-5295 

Mirmeapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Mirmeapolis,  Minnesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave..  Bakersfield,  CA 
93304,  661-322^250/800-350-3515 

NWT  Drug  Testing,  1141  E.  3900  South, 
Salt  Lake  City,  UT  84124,  801-293- 
2300/800-322-3361  (Formeriy: 
Northwest  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  713-920-2559  (Formerly: 
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universiiy  oi  iexas  Meaicai  oraiicn. 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave..  Woodland  Hills,  CA 
91367,  818-598-3110/800-328-6942 
(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana  Ave., 
Spokane,  WA  99206,  509-926-2400/ 
800-541-7891 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park.  CA  94025, 
650-328-6200/800-446-5177 

PharmChem  Laboratories,  Iitc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-215-8800  (Formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St..  Overland  Park,  KS 
66210,  913-339-0372/800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd.,  San  Diego,  CA  92111.  858-279- 
2600/800-882-7272 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI 
48326,  248-373-9120/800-444-0106 
(Formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485  (Formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  972- 
916-3376/800-526-0947  (Formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631-4600/800-877-7484 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 


i^uesi  Liiagnosiics  incorporatea,  6ud  L. 
State  Pkv^.,  Schaumburg,  IL  60173, 
800-669-6995/847-885-2010 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  61^-686-3200/800-446- 
4728,  (Formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcohn  Ave.,  Teterboro,  NJ  07608, 
201-393-5590  (Formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

San  Diego  Reference  Laboratory,  6122 
Nancy  Ridge  Dr.,  San  Diego,  CA 
92121,  800-677-7995/858-677-7970 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236, 804-378-9130 

Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
254-771-8379/800-749-3788 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque.  NM  87109,  505- 
727-6300/800-999-5227 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601, 219-234-4176 

Southwest  Laboratories,  2727  W. 

Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507/800-279-0027 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520  (Formeriy:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202, 573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166. 
305-593-2260 

UNILAB,  18408  Oxnard  St.,  Tarzana, 
CA  91356,  818-996-7300/800-339- 
4299  (Formeriy:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland, 
Texas  79706,  915-561-8851/888- 
953-8851 


upon  nnaing  a  Lanaaian  laboratory  to 
be  qualified,  the  DHHS  will  recommend 
that  DOT  certify  the  laboratory  (Federal 
Register,  16  July  1996)  as  meeting  the 
minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing" 
(59  Federal  Register,  9  June  1994,  Pages 
29908-29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in 
the  NLCP  certification  maintenance 
program. 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(PR  Doc.  00-16851  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4566  N-07] 

Notice  of  Proposed  Information 
Collection;  Comment  Request.  2000 
Survey  of  Homeless  Residential 
Service  Providers 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  The  Proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  September 
5,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/  or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Room  72T2  Washington.  DC  20410 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Roanhouse  (202)  708-1226 
telephone  number  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
ft-om  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  2000  Survey  of 
Homeless  Residential  Service  Providers. 

OMB  Control  Number,  if  applicable: 
N/A. 

Description  of  the  need  for  the 
information  and  proposed  use: 

In  2000,  the  Department  of  Housing 
and  Urban  Development  will  undertake 
a  survey  of  homeless  residential  service 
providers  in  15  jurisdictions  including 
Atlanta,  Ga,  Coliunbus.  OH,  Grand 
Rapids,  MI,  Kansas  City,  MO,  Lafayette, 
IN,  New  York  City,  NY,  Philadelphia, 
PA,  San  Diego,  CA,  Spokane,  WA,  St. 
Louis,  MO,  St.  Paul,  MN,  Washington, 
DC,  Montgomery  County,  MD.  State  of 
Massachusetts,  and  State  of  Rhode 
Island.  The  survey  is  designed  to  collect 
data  from  providers  on  the  types  of 
services  being  offered,  the  number  and 
types  of  staff  employed,  the 
characteristics  of  the  program  and  its 
clients,  and  the  provider's  sources  of 
revenue.  The  survey  will  provide 
information  about  the  ciurent  operation 
of  residential  service  programs  assisting 
homeless  persons  in  the  15 
jurisdictions. 

Homeless  residential  service 
providers  offering  emergency  shelter, 
transitional  housing,  or  permanent 
supportive  housing  in  the  15 
jurisdictions  will  be  surveyed  by  mail. 
They  will  be  asked  to  identify  their 
program  type  and  report  on  their 
program  characteristics  including 
staffing  pattern  and  target  population, 
clients'  social-demographic  profile, 
service  provision,  physical  and 
architectural  features  of  living 
accommodation,  program  structure  and 
policy,  and  sources  of  revenue.  In 
addition,  providers  will  be  asked  to 
report  their  annual  and  seasonal 
capacity,  as  well  as  the  capacity  of  their 


services  in  1987  as  a  baseline  of  service 
capacity. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public: 
Government  (state  and  local),  non- 
profit, and  for-profit  homeless 
residential  service  programs. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Type  of  Review:  Regular  submission. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Time  Per  Response: 
Approximately  2  hours. 

Status  of  the  proposed  information 
collection:  Method  of  Collection- 
Homeless  residential  service  providers 
will  be  asked  to  complete  and  return  a 
self-administered  mail  questioimaire. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C  Chapter  35,  as  amended. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record.  » 

Dated:  June  28,  2000. 
Joseph  D'Agosta, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  00-16805  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR-4561'N~43] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Assisted  Living  Conversion  Program 
(ALCP) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  4, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development.  451  .Seventh  Street, 
Southwest,  Washington.  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  appHcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assisted  Living 
Conversion  Program  (ALCP). 

OMB  Approval  Number:  2502-XXXX. 

Form  Numbers:  HUD-50080-ALCP, 
SF-269,  SF-424,  SF^24C,  SF-424-D, 
SF-LLL,  and  HUD-2880,  HUD-50070, 
HUD-50071,  HUD-2991. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
package  requests  OMB  approval  for  use 
of  an  application  kit  and  reporting  forms 
for  HUD's  new  ALCP. 

Respondents:  Not-For-Profit 
Institutions. 

Frequency  of  Subniission: 
Recordkeeping. 

Reporting  Burden: 
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Number  of  re-              Frequency  of               Hours  per 
spondents                   responses                  response 

Burden 
hours 

Information  Collection 

50                                 1                               86 

4300 

Total  Estimated  Burden  Hours:  4,300. 
Status:  New  Collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  29,  2000. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-16958  Filed  7-3-00;  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMEfrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4561-N-41] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 
Emergency  Comment  Request  Section 
203(k)  Rehabilitation  Mortgage 
Insurance 

AGENCY:  Office  of  Insured  Single  Family 
Housing  Asset  Management  Division, 
HUD. 

ACTION:  Notice  of  proposed  information 
collection  for  public  comment. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date;  July  12. 
2000. 

ADDRESSES:  Interested  persons  are 
mvited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposed  by  name/or  0MB 
approval  number  (2502-0527)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer.  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410;  e-mail 
Wayne_Eddins@HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 


SUPPLEMENTARY  INFORMATION: 

This  Notice  informs  the  public  that 
the  Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
0MB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  this  expanded  collection 
requirement  implements 
recommendations  to  mitigate  program 
abuses  that  were  cited  in  an  Audit 
Report  of  HUD's  Office  of  Inspector 
General.  The  expanded  information 
collection  focuses  on  the  loan 
origination  process  and  requires  (1) 
certifications  and  disclosures 
concerning  identify-of-interest 
borrowers  and  program  participants, 
£Uid  (2)  proficiency  testing  of  home 
injectors/consultants. 

The  purposes  of  a  collection 
requirement  is  to  help  mitigate  program 
abuses  cited  by  the  General  Accounting 
Office  (GAO)  and  HUD's  Office  of 
Inspector  General.  The  basis  for  our 
request  for  emergency  processing  is  that 
the  203  (k)  Rehabilitation  Mortgage 
Insurance  program  continues  to 
experience  abuses,  as  cited  by  GAO  and 
the  Inspector  General.  Without  an 
approved  0MB  collection  of 
information,  we  cannot  implement  the 
necessary  controls  to  stem  program 
fraud  and  misuse  on  a  timely  basis. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(92)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
•submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  203(k) 
Rehabilitation  Mortgage  Insurance. 

OMB  Control  Number:  2502-0527. 

Agency  Form  Numbers:  HUD-92700. 

MemtHers  of  Affected  Public: 
Individuals  or  Households,  Business  or 
Other-For-Profit,  Federal  Government. 


Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  An  estimation  of 
the  total  number  of  hours  needed  to 
prepare  the  information  collection  is 
321,250,  number  of  respondents  is 
20,500,  frequency  response  is  aimually, 
and  the  hours  of  response  is  3. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  June  28,  2000 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-16959  Filed  7-3-00;  8:45  am] 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^561-N-i2] 

Notice  of  Submission  of  Proposf>d 
Information  Collection  to  OMB;  Family 
Report 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  b>;jhe  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  4, 

2000. 

ADDRESSES:  Interested  persons  are 
mvited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0083)  and 
should  be  sent  to:  [oseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building. 
Washington.  DC  2n5m 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410:  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
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submitted  to  0MB  may  be  obtained 

from  Mr.  Eddins 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Family  Report. 


OMB  Approval  Number:  2577-0083. 

Form  Numbers:  HUD-50058  and  HUD 
50058  MTW. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Revised  forms  are  necessary  for  sound 
management  of  HUD  programs  and 
program  changes  due  to  new  laws 
including  the  Quality  Housing  and 
Work  Responsibility  Act  (QHWRA)  of 
1998. 

Respondents:  Indi\  iduals  or 
Households,  State,  Ln  al  or  Tribal 
Government. 

Frequency  of  Submission:  Reporting 
thfrd  party  disclosure  annually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-50058 


4521 


1,000 


.25 


1,125,000 


Total  Estimated  Burden  Hours: 
1,125,000. 

Status:  Revision  of  a  currently 
approved  collection  and  extension  of  a 
currently  approval  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  28,  2000. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  00-16960  Filed  7-3-00;  8:45  am] 
BILUNQ  CODE  421(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-00-1430-PD] 

Fivemile  Pass  and  Knolls  Special 
Recreation  Area,  et  al.;  Emergency 
Closure  To  Discharge  or  Use  of 
Firearms  or  Dangerous  Weapons  for 
Purposes  of  Target  Shooting 

agency:  Bureau  of  Land  Memagement, 

InteriDr 

ACTION:  Closure  notice  and 

supplemental  rule. 

summary:  Under  the  authority  of  43  CFR 
83b4  1  la),  notice  is  hereby  given  that  an 
emergpncy  closure  to  the  discharge  or 
use  of  firearms  or  dangerous  weapons 
for  the  purposes  of  target  shooting  is  in 
effect  on  public  lands  administered  by 
the  Salt  Lake  Field  Office,  Bureau  of 
Land  Management,  as  follows: 

Fivemile  Pass  Special  Recreation 
Management  Area  (SRMA) 

T.'s  S.,  R.  3  W.,  SLM,  Sections  33,  34; 

T.  6.S.,  R.  3  W.,  SLM,  Sections  3,  4,  7-11, 13- 


24,  26-30,  33-35; 
T.  7  S.,  R.-3  W.,  SLM.  Sections  1,  3-15, 17, 

18,22-27,34,35; 
T.  8  S.,  R.  3  W.,  SLM,  Section  3; 
T.  6  S.,  R.  4  W.,  SLM,  Sections  11-15.  22- 

26,  35; 
T.  7  S..  R.  4  W.,  SLM,' Sections  1, 10-15. 

Knolls  Special  Recreation  Management  Area: 

T.  1  S.,  R.  12  W.,  SLM,  Sections  19-23  south 
of  the  railroad  grade,  26-31,  33-35; 

T.  2  S.,  R.  12  W.,  SLM,  Sections  3-11. 14, 15, 
17, 18; 

T.  1  S.,  R.  13  W.,  SLM,  Sections  19-24  south 
of  railroad  grade,  25-31,  33-35; 

T.  2  S.,  R.  13  W.,  SLM.  Sections  1-15, 17. 18. 

This  order  is  put  into  effect  to  protect 
persons,  property,  and  resources, 
located  in  these  areas  from  person(s) 
engaged  in  target  shooting  with  firearms 
or  dangerous  weapons.  This  emergency 
order  does  not  prohibit  the  discharge  of 
firearms  or  dangerous  weapons  while 
person(s)  are  engaged  in  bonafide 
hunting  activities  during  established 
hunting  seasons  and  are  properly 
licensed  for  these  activities. 

Under  the  authority  of  43  CFR 
8365.1-6,  a  supplementary  rule  is 
established  to  prohibit  the  discharge  or 
use  of  firearms  or  dangerous  weapons 
for  the  purposes  of  target  shooting  on 
public  lands  administered  by  the  Salt 
Lake  Field  Office,  Bureau  of  Land 
Management,  as  follows: 

North  Oquirrh  Management  Area 

All  Existing  £ind  Future  Federal  Land 
within  the  following  description: 
T.  1  S.,  R.  3  W.,  SLM 

Section  20.  SWV4; 

Sections  19,  29.  30.  31.  32; 
T.  2  S..  R.  3  W.,  SLM 

Sections  5.  6.  7.  8; 

Section  16.  SWV4SWV4; 

Sections  17. 18. 19,  20; 

Section  21,  WVaWVz; 


Section  28,  W.Vz,  SEV4; 

Sections  29,  30.  31.  32.  33; 

Section  34,  W'-^WVa; 
T.  3  S..  R.  3  W..  SLM 

Section  4.5.6; 

Section  7.  N^/i,  N'/iS'/^; 

Sections  8,  9; 
T.  1  S..R.  4W..SLM 

Section  24,  SEV4; 

Sections  25,  36; 

All  lands  east  of  the  Union  Pacific  Railroad 
within: 
T.  2  S..  R.  4  W..  SLM 

Sections  1,  11, 12, 13, 14, 15.  22,  23,  24, 
25,  26.  36; 
T.  3S.,R.  4W.,SLM 

Sections  1, 11; 

Section  12.  NVj. 

Simpson  Springs  Campground 

T.  9S..R.  8W..SLM 
Section  17,  WV2NWV4.  NWV4SWV4; 
Section  18,  NEV4,  E»/^NWV4,  NEV4SWV4, 
N'/jSEV4. 

DATES:  Effective  July  5.  2000,  this 
prohibition  for  Knolls  and  Fivemile  Pass 
areas  will  remain  in  effect  imtil  revoked 
or  replaced  by  supplemental  rules 
pursuant  to  43  CFR  8365.1-6. 

Effective  July  5,  2000,  this 
supplementary  rule  for  North  Oquirrh 
and  Simpson  Springs  Campground  areas 
will  remain  in  effect  until  revoked. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Griffin,  BLM  Ranger,  Salt  Lake 
Field  Office,  Bureau  of  Land 
Management,  2370  South  2300  West. 
Salt  Lake  City,  Utah,  84119;  (801)-977- 
4300. 

supplek^entary  information:  This 
prohibition  on  the  discharge  of  firearms 
or  dangerous  weapons  within  the 
Fivemile  Pass  and  Knolls  SRMA  will 
serve  to  protect  the  safety  and  health  of 
individuals  and  groups  visiting  and 
utilizing  the  network  of  off  highway 
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vehicle  trails  located  within  the  lands 
described  above.  In  addition,  this 
prohibition  will  also  serve  to  protect  the 
safety  and  health  of  individuals  and 
groups  visiting  and  hiking  the  network 
of  trails  in  the  North  Oquirrh 
Management  Area  and  individuals  and 
groups  camping  in  the  Simpson  Springs 
developed  campground. 

Violations  of  this  closure  are 
punishable  by  a  fine  up  to  $100,000 
and/or  imprisonment  not  to  exceed  12 
months  as  provided  in  43  CFR  part 
8360. 

Dated:  June  23,  2000. 
Glenn  A.  Carpenter, 

Field  Office  Manager. 

(FR  Doc.  00-16827  Filed  7-3-00;  8:45  ami 

BILLING  CODE  431(>-$$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1020-JL] 

Public  Meetings  on  the  Grea'  Basin 
Restoration  Initiative 

AGENCY:  Bureau  of  Land  Management, 
Dfipartment  of  the  Interior. 
action:  Public  Meetings  on  the  Great 
Basin  Restoration  Initiative  have  been 
scheduled.  The  purpose  of  the  meetings 
is  to  solicit  public  comment  on  this 
Initiative.  The  Great  Basin  Restoration 
Initiative  will  implement  a  set  of  actions 
in  the  Great  Basin  that  will  promote 
both  plant  community  diversity  and  a 
structure  that  allows  plant  communities 
to  be  more  resilient  to  distiirbance  and 
invasive  species  over  the  long  term.  The 
Initiative  will  increase  the  ecosystem 
stability  of  the  Great  Basin,  and  focus  on 
getting  the  most  work  done  in  those 
areas  with  the  most  critical  resource 
values  and  the  highest  potential  for 
success  through  a  common  approach. 

summary:  Public  Meetings  on  the  Great 
Basin  Restoration  Initiative  have  been 
scheduled  for: 

—  July  1 7  at  the  Bureau  of  Land 
Management,  Elko,  Nevada,  Field 
Office. 

—  July  18  at  the  Bureau  of  Land 
Management,  Ely,  Nevada,  Field 
Office. 

—  July  19  at  the  Bureau  of  Land 
Management,  Nevada  State  Office  in 
Reno. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Simpson,  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Office  of  Communications,  PO  Box 
12000,  Reno,  Nevada  89520-0006  or 
telephone  (775)  861-6586. 


Dated:  June  21,  2000. 
Robert  E.  Stewart, 

Acting  Chief.  Office  of  Communications. 
[FR  Doc.  00-16828  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4310-MC-P 

DEPARTMENT  QP  THp  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1430-ES;  N-66445] 

Notice  of  Realty  Action   Change  of  Use 
for  Emsting  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/Conveyance . 

SUMMARY:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County, 
Nevada,  were  segregated  on  December  1, 
1996  for  administrative  purposes  under 
serial  number  N-61855,  on  September 
14,  1990,  under  serial  number  N-37313 
"  and  on  September  22,  1995,  under  serial 
number  N-59229,  both  for  lease/ 
conveyance  for  Recreation  dnd  Public 
Purposes.  Those  segregations  on  the 
lands  listed  below  will  be  terminated 
upon  publication  of  this  notice  in  the 
Federal  Register. 

The  Clark  County  School  District 
proposes  to  construct  a  middle  school 
on  public  lands,  located  at  the 
southwest  comer  of  the  intersection  of 
Ann  and  Campbell  Roads,  legally 
described  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.-,  R.  60  E.. 

Section  32:  NV2NEV4NWV4, 
NV2NV2SWV4NEV4NWV4. 
Containing  22.5  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  leases/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  each  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 


And  will  be  subject  to: 

1.  Easements  in  favor  of  Clark  County 
for  roads,  public  utilities  and  flood 
control  purposes. 

2.  All  valid  and  existing  rights,  which 
are  identified  and  shown  in  the  case 
file. 

The  lands  have  been  segregated  from 
all  forms  of  appropriation  under  the 
Southern  Nevada  Public  Lands 
Management  Act  (Pub.  L.  105-263). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  luider 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  4765 
Vegas  Drive,  Las  Vegas.  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  middle  school  site. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  lands  for  the 
development  of  middle  school. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
become  effective. 
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Dated:  June  22.  2000. 
Rex  Wells, 

Assistant  Field  Manager,  Las  Vegas,  NV. 
[FR  Doc.  00-16826  Filed  7-3-00;  8:45  am] 

BILLING  CODE  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities;  Submitted  tor  Office  of 
Management  and  Budget  (0MB) 
Review.  Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0088). 

SUMMARY:  To  comply  v^rith  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  we  are  submitting 
to  OMB  for  review  and  approval  an 
information  collection  request  (ICR) 
titled,  Delegation  of  Authority  to  States. 
We  are  also  soliciting  comments  from 
the  public  on  this  ICR  which  describes 
the  information  collection,  its  expected 
costs  and  burden,  and  how  the  data  will 
be  collected. 

DATES:  Submit  written  comments  on  or 
before  August  4.  2000. 
ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0088),  725  17th  Street,  NW, 
Washington,  DC  20503.  Also,  submit 
copies  of  your  written  comments  to 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225.  If 
you  use  an  overnight  courier  service, 
our  courier  address  is  Building  85, 
Room  A-613,  Denver  Federal  Center, 
Denver,  Colorado  80225. 

Public  Comment  Procedure 

You  may  mail  your  comments  and 
copies  of  your  comments  to  the  offices 
listed  in  the  addresses  section,  or  you 
may  email  us  at 


RMP.comments@mms.gov.  Please 
include  the  title  of  the  information 
collection  and  the  OMB  Control  Number 
in  the  "Attention"  line  of  your 
comment;  also,  include  your  name  and 
return  address.  Submit  electronic 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  If  you  do  not  receive  a 
confirmation  that  we  have  received  your 
email,  contact  David  S.  Guzy  at  (303) 
231-3432.  We  will  post  all  comments 
for  public  review  on  our  web  site  at 
http://www.rmp.mms.gov.  Also,  to  view 
paper  copies  of  these  comments,  please 
contact  David  S.  Guzy  at  (303)  231- 
3432,  FAX  (303)  231-3385.  Our  practice 
is  to  make  these  paper  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  our 
offices  in  Lakewood,  Colorado. 

Individual  respondents  may  request 
that  we  withhold  their  home  address 
from  the  rulemaking  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  fi-om  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385,  email 
Deimis.C.Jones@imns.gov.  A  copy  of  the 
ICR  is  available  to  you  without  charge 
upon  request. 
SUPPLEMENTARY  INFORMATION: 

Title:  Delegation  of  Authority  to 
States. 

OMB  Control  Number:  OMB  1010- 
0088. 

Bureau  Form  NUmber:  N/A. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 


Lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS;  for 
collecting  royalties  from  lessees  who 
produce  minerals;  and  for  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  The  Secretary'  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
We  perform  the  royalty  management 
functions  and  assist  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

The  Royalty  Simplification  and 
Fairness  Act  (RSFA)  amendments  to 
section  205  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
provide  that  we  may  delegate  other 
Federal  royalty  management  functions 
to  requesting  States,  including: 

a.  Conducting  audits,  and 
investigations; 

b.  Receiving  and  processing  . 
production  and  royalty  reports; 

c.  Correcting  erroneous  report  data; 

d.  Performing  automated  verification; 
and 

e.  Issuing  demands,  subpoenas 
(except  for  soUd  mineral  and  geothermal 
leases),  orders  to  perform  restructured 
accounting,  and  related  tolling 
agreements  and  notices  to  lessees  or 
their  designees. 

In  accordance  with  RSFA,  and  to 
properly  administer  the  delegation  of 
the  functions  to  the  requesting  States, 
MMS  must  collect  pertinent  information 
from  industry'  and  States.  Therefore,  a 
State  will  have  to  submit  an  application 
requesting  to  perform  these  delegable 
functions. 

No  proprietary  data,  confidential 
information,  or  items  of  a  sensitive 
nature  will  be  collected.  Responses  are 
volimtary. 

Frequency:  Monthly,  quarterly,  and 
annually. 

Estimated  Number  and  Description  of 
Respondents:  4,010  States  and  royalty 
payors. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  210,400 
hours.  Please  refer  to  chart. 


Reporting/recordkeeping  requirements 


Frequency 


Number  of  respondents 


Burden 
X  per 

reqmnt 


Annual 
burden 
hours 


Application,   vouchers,   work   plans,    record-    Monthly  Quarterly  Annually  ....    4  States 

keeping. 
Delegated  audit  functions  Monthly  Quarterly  Annually  ....    6  States 


2,000 
400 


8,000 
2,400 
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Reporting/recordkeeping  requirements 


Frequency 


Number  of  respondents 


Burden 
X  per 

reqmnt 


Coordination  of  infomriation  reported  among/    Monthly  Quarterly  Annually  ....    4,000  payors  ancf  reporters 
between  MMS  and  a  given  State  or  States. 


50 


Total 


4,010 


52.5 


Annual 
burden 
hours 


200.000 


210,400 


Estimated  Annual  Reporting  and 
Recordkeeping:  "Non-Hour  Cost" 
Burden:  $80,000. 

Comments:  The  PRA  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  it 
displays  a  currenUy  valid  0MB  Control 
Number.  Section  3506(c)(2)(A)  of  the 
PRA  requires  each  agency  "  *   *   *  to 
provide  notice  *   *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*  *  *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  published  a  Federal  Register 
Notice  on  December  3,  1999  (64  FR 
67930),  with  the  required  60-day 
comment  period  soliciting  comments  on 
renewing  OMB's  approval  to  continue  to 
collect  this  information.  No  conmients 
were  received.  If  you  now  wish  to 
conunent  on  this  ICR.  please  send  your 
comments  directlv  to  the  offices  listed 
imder  the  ADDRESSES  section  of  this 
Notice.  0MB  has  up  to  60  days  after 
reviewing  an  ICR  to  approve  or 
disapprove  the  information  collection. 
However.  OMB  may  act  sooner  than  that 
once  the  30-day  public  comment  period 
has  ended.  Therefore,  to  ensure 
maximum  consideration,  you  should 
submit  your  comments  on  or  before 
August  4.  2000. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
telephone  (202)  208-7744 

Dated:  June  20.  2000. 
loan  Killgore. 

Acting  Associate  Director  for  Royalty 

Management. 

IFR  Doc.  00-16817  Filed  7-3-00;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  oi  Surface  Mining  Reclamation 
and  Enforcemeni 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the 
Abandoned  Mine  Land  Contractor 
Information  form. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  September  5,  2000,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW.,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportxmity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
review  and  approval.  This  collection  is 
foimd  in  the  Applicant/Violator  System 
(AVS)  handbook  and  is  prepared  by 
AML  contractors  to  ensure  compliance 
with  30  CFR  874.16. 

OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 


for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  AML  Contractor  Information 
Form. 

OMB  Control  Number:  1029-xxxx. 

Summary:  30  CFR  874  16  requires 
that  every  successful  bidder  for  an  AML 
contract  must  be  eligible  under  30  CFR 
773.15(b)(1)  at  the  time  of  contract 
award  to  receive  a  permit  or  conditional 
permit  to  conduct  surface  coal  mining 
operations.  Further,  the  regulation 
requires  the  eligibility  to  be  confirmed 
by  OSM's  automated  .Applicant  'Violator 
System  (AVS)  and  the  contractor  must 
be  eligible  under  the  regulations 
implementing  Section  510(c)  of  the 
Surface  Mining  Act  to  receive  permits  to 
conduct  mining  operations.  This  form 
provides  a  tool  for  OSM  and  the  States/ 
Indian  tribes  to  help  them  prevent 
persons  with  outstanding  violations 
from  conducting  further  mining  or  AML 
reclamation  activities  in  the  State. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  per 
contract. 

Description  of  Respondents:  AML 
contract  applicants  and  State  and  tribal 
regulatory  authorities. 

Total  Annual  Responses:  519. 

Total  Annual  Burden  Hours:  465. 

Dated:  June  29,  2000. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  00-168.54  Filed  7-3-00;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  731-TA-856  (Final)] 

Certain  Ammonium  Nitrate  From 
Russia 

agency:  International  Trade 

Commission. 

ACTION:  Continuation  and  scheduling  of 

the  final  phase  of  an  antidumping 

investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  continuation  and 
scheduling  of  the  final  phase  of 
antidumping  investigation  No.  731-TA- 
856  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  Russia  of 
certain  ammonium  nitrate,  provided  for 
in  subheading  3102.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.^  The  Commission 
determined  that  no  earlier 
announcement  of  this  scheduling  was 
possible. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  C,  and  D  (19  CFR  part  207). 
EFFECTIVE  DATE:  lune  29.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Taylor  (202-708-4101),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


•  For  purposes  of  this  investigation,  Commerce 
has  defined  the  subject  merchandise  as  "sohd, 
fertilizer  grade  ammonium  nitrate  products, 
whether  prilled,  granular  or  in  other  solid  form, 
with  or  without  additives  or  coating,  and  with  a 
bulk  density  equal  to  or  greater  than  53  pounds  per 
cubic  foot.  Specifically  excluded  from  this  scope  is 
solid  ammonium  nitrate  with  a  bulk  density  less 
than  53  pounds  per  cubic  foot  (commonly  referred 
to  as  industrial  or  explosive  grade  ammonium 
nitrate.)" 


SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of  this 
investigation  is  being  continued  and 
scheduled  in  response  to  a  request  by 
the  Committee  for  Fair  Ammoniimi 
Nitrate  Trade  (COFANT),^  filed  with  the 
U.S.  Department  of  Commerce  and  the 
Commission,  to  continue  the 
investigation.  This  investigation  was 
initiated  on  July  23,  1999  (piu-suant  to 
a  petition  filed  by  COFANT),  and 
suspended  by  Commerce  on  May  19, 
2000,  as  a  result  of  a  suspension 
agreement  between  the  United  States 
and  Russia  (65  FR  37759,  June  16, 
2000). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  begiiuiing  at 
9:30  a.m.  on  July  11,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  July  7,  2000.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  July  10,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  vkTitten  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  July 
6,  2000. 

Written  submissions. — Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  17,  2000: 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  July  17,  2000.  On  July  28,  2000, 
the  Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 


^COFAhfT  is  an  ad  hoc  committee  of  U.S. 
producers  of  fertilizer-grade  ammonium  nitrate.  Its 
members  are:  Air  Products  &  Chemicals.  Inc.,  El 
Dorado  Chemical  Co.,  La  Roche  Industries,  Inc., 
Mississippi  Chemical  Corp.,  and  Nitram,  Inc. 


comments  on  this  information  on  or 
before  August  1,  2000.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  business 
proprietar>'  information  must  also 
coniorm  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  business 
proprietary  information  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  )une  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-17044  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONA^  TRADE 
COMMISSION 

Sunshine  Ac  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  July  11,  2000  at  2  p.m. 
PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  pubhc. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  TA-201-71  (Crabmeat 
from  Swimming  Crabs)(Injur\'  Phase) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  recommendations  to  the 
President  on  August  29,  2000.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  lune  29.  2000. 
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By  order  of  the  Commission 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-l'7041  Filed  6-30-00;  12:58  pm) 

8ILUNG  CODE  7020-Oa-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities.  Comment  Request 

ACTION:  Notice  of  information  collection 
under  Review;  Application  for 
naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  5,  2000. 

This  information  collection  was 
previously  published  in  the  Federal 
Register  on  January  8.  1999  at  64  FR 
1219-1238,  allowing  for  a  60-day  public 
comment  period  on  a  proposed  revision. 
Numerous  comments  were  received  by 
the  public,  prompting  further  program 
evaluation  of  the  Form  N-400 
(Application  for  Natiu-alization).  In 
response  to  the  comments,  INS  is  in  the 
process  of  revising  the  current  form. 
(See  publication  of  draft  N-400  in  June 
28,  2000  Federal  Register  notice  at  65 
FR  39936-39942.)  Until  such  draft  is 
finalized  and  approved  by  OMB,  the 
INS  is  requesting  a  one  year  extension 
by  OMB  on  the  current  form  to  allow  for 
the  necessary  time  to  complete  the 
revision  of  the  form  and  modify  the 
tracking  system. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N^OO.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
is  used  by  the  INS  to  determine 
eligibility  for  naturalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  700,000  responses  at  4  hours 
and  30  minutes  (4.5)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,031,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natxiralization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  June  29.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Immigration 
and  Naturalization  Service,  Department  of 
Justice. 

[FR  Doc.  00-16928  Filed  7-3-00;  8:45  am) 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Assistance 

[OJP(BJA)- 12821 

Announcement  of  the  Availability  of 
the  Defense  Procurement  Fraud 
Debarment  Program  Guide 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Denial  of 
Federal  Benefits  Program.  Justice. 
ACTION:  Notice  of  publication. 

SUMMARY:  Announcement  of  the 
publication  of  the  Defense  Procurement 
Fraud  Debarment  Program  Guide. 
DATES:  The  Program  Guide  will  be 
available  after  June  30,  2000. 
ADDRESSES:  Denial  of  Federal  Benefits 
Program,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  Department 
of  Justice,  810  Seventh  St..  NW.. 
Washington  DC  20531 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  Defense  Procurement 
Fraud  Debarment  Program  Guide 
publication,  call  Robert  T.  Watkins, 
Director,  Defense  Procurement  Fraud 
Debarment  Program,  202-616-3507, 
(This  is  not  a  toll-free  number),  or  visit 
the  website  at  www.oip.usdoj.gov/BJA 
(Click  on  "BJA  Administered  Non-Grant 
Programs") 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  Defense  Procurement  Fraud 
Debarment  Program  (DPFD)  was 
established  by  Section  815  of  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993  (1993  National  Defense 
Authorization  Act),  Public  Law  102- 
484,  codified  at  10  U.S.C.  2408.  In 
particular,  the  1993  National  Defense 
Authorization  Act  requires  the  Attorney 
General  to  establish  a  single  point  of 
contact  for  Department  of  Defense  (DoD) 
defense  contractors  or  subcontractors  to 
promptly  confirm  whether  potential 
employees  have  been  convicted  of  ft-aud 
or  any  other  defense  contract-related 
felony.  10  U.S.C.  2408(c). 

Background 

In  accordance  with  the  National 
Defense  Authorization  Act  of  1989, 
Public  Law  100—456,  individuals  who 
have  been  convicted  of  fraud  or  any 
other  felony  arising  out  of  a  contract 
with  the  DoD,  after  September  29,  1988, 
are  prohibited  from  certain  forms  of 
employment,  contracting  and  other 
activities  with  the  DoD.  Moreover,  the 
Defense  Procurement  Fraud  Debarment 
provision  of  the  1993  National  Defense 
Authorization  Act  requires  the  Attorney 
General  to  establish  a  single  point  of 
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contact  for  Department  of  Defense  (DoD) 
defense  contractors  or  subcontractors  to 
promptly  confirm  whether  potential 
employees  have  been  convicted  of  fraud 
or  any  other  defense  contract-related 
felony.  10  U.S.C.  2408(c). 

On  April  13,  1995,  the  Attorney 
General  delegated  these  point  of  contact 
duties  to  the  Assistant  Attorney  General 
for  the  Office  of  Justice  Programs  (OJP), 
who  re-delegated  them  to  OJP's  Bureau 
of  Justice  Assistance  (BJA).  The  Director 
of  BJA  established  the  Denial  of  Federal 
Benefits  Clearinghouse  (Clearinghouse) 
to  perform  the  administrative 
requirements  of  the  DPFD,  as  outlined 
in  the  1993  National  Defense 
Authorization  Act. 

The  Clearinghouse  responds  to 
inquiries  from  Federal  agencies, 
defense-related  contractors  and  first  tier 
subcontractors,  as  a  resource  in 
determining  the  eligibility  of 
individuals  to  condition  in  certain  types 
of  employment  and  engage  in  certain 
activities  with  the  DoD. 

This  Notice  provides  guidance  and 
refers  to  the  availability  of  the  Program 
Guide  which  is  used  to  implement  this 
Program. 

Dated:  June  19,  2000. 
Nancy  Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  00-16829  Filed  7-3-00;  8:45  am) 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Assistance 

[OJP(BJA)-1281] 

Announcement  of  the  Availability  ot 
the  Denial  of  Federal  Benefits  for  Drug 
Offenders  Program  Guide 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Denial  of 
Federal  Benefits  Program,  Justice. 
ACTION:  Notice  of  publication. 

SUMMARY:  Announcement  of  the 
publication  of  the  Denial  of  Federal 
Benefits  for  Drug  Offenders  Program 
Guide. 

DATES:  The  Denial  of  Federal  Benefits 
for  Drug  Offenders  Program  Guide  will 
be  available  after  June  30.  2000. 
ADDRESSES:  Denial  of  Federal  Benefits    . 
Program.  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  Department 
of  Justice,  810  Seventh  St..  NW. 
Washington  DC  20531 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  ot  the  Denial  of  Federal  Benefits 
for  Drug  Offenders  Program  Guide 
publication,  call  Robert  T.  Watkins, 
Director,  Denial  of  Federal  Benefits 


Program;  Phone:  202-616-3506,  [This  is 
not  a  toU-fi'ee  number] ,  or  visit  the 
website  at  www.ojp.usdoj.gov/BJA  [Click 
on  "BJA  Administered  Non-Grant 
Programs") 

SUPPLEMENTARY  INFORMATION: 
Authority 

The  Denial  of  Federal  Benefits  for 
Drug  Offenders  (DFB)  Program  was 
established  pursuant  to  section  5301  of 
the  Anti-Drug  Abuse  Act  of  1988 
(Section  5301)  (Publ.  L,  100-690),  and 
codified  at  21  U.S.C.  862,  and  the 
President's  Implementation  Plan  of 
August  30,  1989. 

Background 

The  Denial  of  Federal  Benefits  for 
Drug  Offenders  Program  provides 
Federal  and  State  courts  with  the 
discretion  to  deny  all  or  selected 
Federal  benefits  to  individuals 
convicted  of  drug  trafficking  or  drug 
possession,  for  a  specified  period  of 
time  denoted  at  sentencing.  The 
Program  exempts  certain  benefits  fi'om 
denial  such  as  public  housing;  welfare; 
drug  treatment;  and  earned  benefits 
such  as  retirement;  Social  Security; 
health;  veterans;  and  disability. 
Deniable  benefits  under  the  Program 
include  student  financial  aid;  small 
business  loans;  media  and 
transportation  licenses;  medical, 
engineering,  scientific,  and  academic 
research  grants;  along  with  contracts 
and  purchase  orders  issued  by  Federal 
agencies  or  those  using  Federally- 
appropriated  monies.  The  courts  may,  at 
their  discretion,  restore  denied  benefits 
for  those  who  successfully  complete 
drug  rehabilitation  programs,  or  for 
other  reasons  at  the  discretion  of  the 
court. 

The  Program  Guide 

On  August  30, 1989  President  Bush 
issued  a  conrniunication  to  Congress 
which  authorized  and  described  the 
procedures  for  implementation  of  the 
Program  and  restricted  the  Program's 
application  to  convictions  occurring  on 
or  after  September  1,  1989.  The 
Department  of  Justice  was  charged  by 
the  President  with  establishing  a 
clearinghouse  for  all  state  and  Federal 
courts  that  notify  it  of  sentences  which 
include  a  denial  of  Federal  benefits 
pursuant  to  section  5301. 

General  supervision  and  direction  of 
the  Denial  of  Federal  Benefits  Program 
was  subsequently  delegated  by  the 
Attorney  General  to  the  Assistant 
Attorney  General  for  the  Office  of 
Justice  Programj.  In  April  1995,  the 
Assistant  Attorney  General  re-delegated 
the  Bureau  of  Justice  Assistance 
responsibility  for  the  implementation 


and  operation  of  its  Denial  of  Federal 
Benefits  Program. 

This  Notice  provides  guidance  and 
refers  to  the  availability  of  the  Program 
Guide  which  is  used  to  implement  this 
Program. 

Dated:  June  19,  2000. 
Nancy  Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  00-16830  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Office  o'  the  Secretary 

Submission  for  0MB  Review; 
Comment  Reques' 

June  27,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  E-mail  to 
King-Danin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA.  OSHA,  PWBA,  Or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  The  0MB  is 
particLilarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Economic  Survey  Schedule. 

Type  of  Review:  Extension. 

OMB  Number:  1215-0028. 

Frequency:  Biermially. 

Affected  Public:  Business  or  other  for- 
profit;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  50. 

Number  of  Annual  Responses:  50. 

Estimated  Time  Per  Response:  45 
minutes. 

Total  Burden  Hours:  38. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Form  WH-1  is  used  by 
the  Department  of  Labor  to  collect  data 
and  prepare  an  economic  report  for  the 
industry  committee  which  sets  industry 
wage  rates  in  American  Samoa. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-16863  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Occupation  Safety  and  Health 
Administration 

Occupational  Safety  and  Health  of 
Contractor  Employees  at  Energy 
Department  Site;  Jurisdiction  and 
Enforcement  Responsibilities; 
Clarification 

AGENCV:  Uucupational  Safety  and  Health 
\i ministration  (OSHA),  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  a  recent  clarification  of  the 
jurisdiction  and  enforcement 
responsibilities  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  at  various  Department  of  Energy 
(DOE)  sites  which  are  not  subject  to  the 
Atomic  Energy  Act  (AEA). 
EFFECTIVE  DATE:  This  clarificaUon 
I'l    >nu^s  effective  on  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Turner,  Office  of  Technical 
Programs  and  Coordination  Activities, 
Directorate  of  Technical  Support,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N-3653,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone  (202)  693-2110. 


SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Labor  (DOL)  and  the  U.S. 
Department  of  Energy  (DOE)  have 
sought  to  clarify  the  regulatory  authority 
over  the  occupational  safety  and  health 
of  contractor  employees  at  a  number  of 
DOE  government-owned  or  leased 
facilities  that  are  not  subject  to  the 
Atomic  Energy  Act  (AEA)  which 
provides  statutory  authority  for  DOE  to 
regulate  occupational  safety  and  health 
matters  relating  to  private  sector 
employees  at  facilities  subject  to  the 
AEA. 

Section  4(b)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  29 
U.S.C,  Sec.  653(b)(1).  precludes  OSHA 
coverage  of  working  conditions  over 
which  other  Federal  agencies  have 
exercised  statutory  authority  to 
prescribe  or  enforce  standards  for 
occupational  safety  or  health.  A  1992 
interagency  Memorandum  of 
Understanding  acknowledges  DOE's 
extensive  regulation  of  contractor  health 
and  safety  through  safety  orders  which 
require  contractor  compliance  with  all 
OSHA  standards  as  well  as  additional 
requirements  prescribed  by  DOE.  The 
agreement  concludes  with  provisions 
stating  that  the  Occupational  Safety  and 
Health  Act  shall  not  apply  to 
Government  Owned-Contractor 
Operated  (GOCO)  sites  or  other  facilities 
for  which  DOE,  pursuant  to  the  AEA, 
has  exercised  its  authority  to  regulate 
occupational  safety  and  health. 

By  letter  of  June  18,  1999,  DOE, 
through  David  Michaels,  Assistant 
Secretary  Envirorunent,  Safety  emd 
Health,  provided  OSHA  vdth  a  list  of 
DOE  sites  that  were  not  covered  by  the 
AEA  and  requested  OSHA's 
concurrence  with  DOE's  views  that  the 
sites  in  question  were  subject  to  OSHA's 
jurisdiction.  The  letter  states,  in 
pertinent  part: 

Enclosed  is  the  complete  list  of  DOE 
facilities  and  activities  that  do  not  involve 
activities  authorized  under  the  AEA,  and  are 
therefore  under  OSHA  jurisdiction.  Our  staffs 
have  concluded  that  a  simple  letter  of 
affirmation  and  acknowledgment  of  receipt  of 
this  list  will  suffice  to  fully  clarify  that  OSHA 
and  the  State  Plan  states,  as  appropriate,  do 
have  a  valid  jurisdiction  over  these  facilities. 

OSHA  responded  by  letter  of  July  13, 
1999,  from  Charles  N.  Jeffress,  Assistant 
Secretary  for  Occupational  Safety  and 
Health,  agreeing  with  DOE  that  OSHA 
has  jurisdiction  over  the  working 
conditions  of  private  sector  employers 
and  employees  at  the  noted  facilities. 
Subsequently,  on  March  21,  2000,  DOE 
provided  OSHA  with  a  validated  list  of 
".  .  .  DOE  facilities  and  activities 
currently  having  contractors  on  site  for 
which  DOE  has  not  claimed  4(b)(1) 


exemption  status  and  are  under  OSHA 
jurisdiction."  (See  Exhibit  1.) 

The  OSHA  acknowledgment  letter 
states,  in  pertinent  part: 

OSHA  accepts  your  conclusion  that  DOE  is 
not  exercising  AEA  authority  at  these  sites 
and  accordingly  we  generally  concur  that 
OSHA  has  jurisdiction  over  the  working 
conditions  of  private  sector  employers  and 
employees  at  these  facilities.  (OSHA  would 
not,  of  course,  have  authority  for  working 
conditions  addressed  by  other,  non-DOE 
occupational  safety  or  health  requirements.) 
The  extent  to  which  OSHA's  authority  at 
non-AEA  facilities  may  be  preempted  by 
rules  of  other  agencies  would  have  to  be 
determined  on  a  case-by-case  basis,  in 
consultation  with  the  concerned  agency, 
applying  the  principles  of  4(b)(1)  law. 
Although  not  explicitly  stated  in  your  letter, 
it  is  also  our  understanding  in  making  this 
determination  that  DOE  is  not  exercising 
safety  and  health  enforcement  authority  at 
these  sites  under  any  other  statute  in  a 
manner  that  would  preempt  OSHA's 
jurisdiction  under  section  4(b)(1) .  .  .  (As 
noted  in  your  letter,  OSHA  has  jurisdiction 
for  federal  employees  at  these  sites,  in 
accordance  with  Executive  Order  12296  and 
29  CFR  1960.) 

Accordingly,  OSHA  is  giving  public 
notice  that  private  sector  employers  and 
employees  at  the  DOE  facilities  listed  in 
Exhibit  1  are  subject  to  all  standards, 
rules  and  requirements  issued  under  the 
Occupational  Safety  and  Health  Act. 

A  number  of  the  non-AEA  sites  listed 
in  Exhibit  1  are  located  in  States  which 
operate  OSHA-approved  State  Plans. 
Until  a  final  determination  is  made, 
such  sites  will  be  deemed  "issues  not 
covered  by  the  State  plan"  and  thus 
subject  to  Federal  enforcement 
jurisdiction.  OSHA  will  work  with  its 
State  partners  in  determining  whether 
State  plans  or  Federal  jurisdiction  is 
appropriate  for  individual  facilities  and 
will  provide  further  formal  notification, 
as  appropriate.  In  the  interim.  Federal 
OSHA  will  exercise  enforcement 
jurisdiction  over  those  sites  listed  in 
Exhibit  1 ,  which  are  located  in  State 
Plan  States,  until  it  is  determined 
whether  the  State  is  able  to  exercise 
jurisdiction. 

Signed  at  Washington,  DC  this  23rd  day  of 
June.  2000. 

Charles  N.  Jeffress, 

Assistant  Secretary. 

Exhibit  1 

Department  of  Energy  (DOE)  Non-Atomic 
Energy  Act  (AEA)  Sites  and  Facilities 

Western  Area  Power  Administration 
Headquarters,  P.O.  Box  3402,  Golden,  CO 
80401-0098,  Covers  all  or  part  of  the 
following  States:  AZ,  CA,  CO,  lA,  KS,  MN, 
MT,  NE,  ND,  NM.  NV,  SD,  TX,  UT,  WY 

Southwestern  Power  Administration, 
Headquarters,  P.O.  Box  1619,  Tulsa,  OK 
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74101,  Covers  all  or  part  of  the  following 

States:  AR,  KS,  LA.  MO.  OK,  TX 
Southeastern  Power  Administration, 

Headquarters,  2  South  Public  Square, 

Elberton,  GA  30635,  Covers  all  or  part  of 

the  following  States:  AL,  FL,  GA,  IL,  KY, 

MS,  NC,  SC.  VA,  WV 
Bonneville  Power  Administration,  905  NE 

11th  Ave.,  P.O.  Box  3621,  Portland,  OR 

97208-3621,  Covers  all  or  part  of  the 

following  States:  CA.  ID,  MT,  NV,  OR,  UT, 

WA,  WY 
National  Energy  Technology  Laboratory 

(NETL),  3610  Collins  Ferrv  Road,  P.O.  Box 

880,  Morgantown,  WV  26507-0880 
National  Energy  Technology  Laboratory 

(NETL),  626  Cochrans  Mill  Road, 

Pittsburgh,  PA  15236-0940 
Strategic  Petroleum  Reserves  (SPR),  Project 

Office,  900  Commerce  Road  East,  New 

Orleans,  LA  70123 
National  Petroleum  Technology  Office, 

Williams  Center  Tower  1,  1  West  Third  St., 

Suite  1400,  Tulsa,  OK  74103 
Albany  Research  Center,  1450  Queen  Ave., 

SW,  Albany,  OR  97321-2198 
Naval  Petroleum  &  Oil  Shale  Reserves  in  CO, 

UT,  &  WY.,  907  N.  Poplar  St.,  Suite  150, 

Casper,  WY  82601 
Naval  Petroleum  Reserves  in  California, 

28590  Highway  119,  P.O.  Box  11,  Tupman, 

CA  93276 

[FR  Doc,  00-16865  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Homeless  Veterans  Reintegration 
Project  Competitive  Grants  for  Rural 
Areas 

AGENCY;  Office  of  the  Assistant 

Secretary  for  Veterans'  Emplojonent  and 

Training. 

action:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

for  Rural  Homeless  Veterans 

Reintegration  Projects  (SGA  00-02). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  All 
applicants  for  grant  funds  should  read 
this  notice  in  its  entirety.  The  U.S. 
Department  of  Labor,  Veterans' 
Employment  and  Training  Service 
(VETS)  announces  a  grant  competition 
for  Rural  Homeless  Veterans 
Reintegration  Projects  (HVRP) 
authorized  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
Such  projects  wrill  assist  eligible 
veterans  who  are  homeless  by  providing 
employment,  training,  supportive  and 
transitional  housing  assistance  where 
possible.  Under  this  solicitation,  VETS 
expects  to  award  up  to  eight  grants  in 
FY  2000. 


This  notice  describes  the  background, 
the  application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for 
Solicitation  of  Grant  Applications  (SGA) 
00-02.  VETS  anticipates  that  up  to 
$1,000,000  will  be  available  for  grant 
awards  under  this  SGA. 

The  information  and  forms  contained 
in  the  Supplementary  Information 
Section  of  this  announcement  constitute 
the  official  application  package  for  this 
Solicitation.  In  order  to  receive  any 
amendments  to  this  Solicitation  which 
may  be  subsequently  issued,  all 
applicants  must  register  their  name  and 
address  with  the  Procurement  Services 
Center.  Please  send  this  information  as 
soon  as  possible.  Attention:  Grant 
Officer,  to  the  following  address:  U-  S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Please  reference  SGA  00-02. 
DATES:  One  (1)  ink-signed  original, 
complete  grant  application  (plus  three 
(3)  copies  of  the  Technical  Proposal  and 
three  (3)  copies  of  the  Cost  Proposal 
shall  be  submitted  to  the  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  not  later  than  4:45  p.m., 
Eastern  Standard  Time,  August  4,  2000. 
Hand  delivered  applications  must  be 
received  by  the  Procurement  Services 
Center  by  that  time. 
ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Prociu^ment  Services  Center,  Attention: 
Jeanette  Villa,  Reference  SGA  00-02,      . 
Room  N-5416,  200  Constitution 
Avenue,  NW  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Villa,  U.S.  Department  of  Labor, 
Procurement  Services  Center,  telephone 
(202)  219-9355  (not  a  toll  free  number]. 

SUPPLEMENTARY  INFORMATION: 

Rural  Homeless  Veterans  Reintegration 

Project  Soiicitatinn 

/.  Purpose 

The  U.S.  Department  of  Labor  (DOL), 
Veterans'  Employment  and  Training 
Service  (VETS)  is  requesting  grant 
applications  for  the  provision  of 
employment  and  training  services  in 
accordance  with  the  Stewart  B, 
McKinney  Homeless  Assistance  Act 
(MHAA),  as  reauthorized  and  codified 
at  Title  38,  Chapter  41,  Section  4111 
(formerly  42  U.S.C  11448).  These 
instructions  contain  general  program 
information,  requirements  and  forms  for 
application  for  funds  to  operate  a  Rural 
Homeless  Veterans  Reintegration  Project 
(HVRP). 


//.  Background 

The  Stewart  B.  McKinney  Homeless 
Assistance  Act  of  1987,  enacted  on  July 
22,  1987,  under  Title  VII.  Subtitle  C. 
Section  738  provides  that  "The 
Secretary  shall  conduct,  directly  or 
through  grant  or  contract,  such 
programs  as  the  Secretary  determines 
appropriate  to  expedite  the  reintegration 
of  homeless  veterans  into  the  labor 
force"  This  program  was  reauthorized 
under  Section  621  of  the  McKirmey 
Homeless  Assistance  Amendments  Act 
of  1990  (Public  Law  101-645)  for  an 
additional  three  years,  i.e.,  through  FY 
1993.  Under  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992  (Public  Law  102-590 — enacted  on 
November  10,  1992)  the  Homeless 
Veterans  Reintegration  Project  was 
reauthorized  through  Fiscal  Year  1995. 
However,  the  program  was  rescinded  in 
FY  1995.  Public  Law  104-275,  dated 
October  9,  1996,  was  amended  to 
reauthorize  the  program  through  FY 
1998.  Public  Laws  105-41  and  105-114, 
enacted  in  1997,  extend  the  program 
through  FY  1999.  Public  Law  106-73 
dated  October  19,  1999,  reauthorized 
and  codified  at  Title  38,  Chapter  41, 
Section  4111  extends  the  program 
through  FY  2003. 

The  Homeless  Veterans  Reintegration 
Project  was  the  first  nationwide  Federal 
program  that  focused  on  placing 
homeless  veterans  into  jobs.  In 
accordance  with  the  MHAA,  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET)  is 
making  approximately  $1,000,000  of  the 
funds  available  to  award  grants  for 
HVRPs  in  rural  areas  and  all  interested 
homeless  service  providers  who  were 
ineligible  to  apply  for  funding  under  the 
HVRP  Solicitation  for  Grant 
Applications  (SGA  00-01)  that  was 
limited  to  the  largest  75  metropolitan 
areas  in  FY  2000. 

Bonus  points  of  15  points  will  be 
applied  to  those  proposals  for 
applicants  who  meet  the  definition  of  a 
rural  applicant  as  specified  below  in 
section  III.,  Application  Process.  The 
bonus  points  are  to  encourage  rural 
eligibles  to  apply,  as  homeless  resources 
are  extremely  limited  in  these  areas. 
Rural  projects  are  expected  to  provide 
valuable  information  on  approaches  that 
work  in  a  rural  environment. 

///.  Application  Process 

A.  Rural  Areas 

Under  this  aimouncement, 
applications  will  be  accepted  ft'om 
eligible  applicants,  (as  defined  in 
Section  B.  Of  this  part),  to  serve 
homeless  veterans. 
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The  Census  Bxireau  has  defined 
"urban"  for  the  1990  census  as  provided 
below,  and  territory,  population,  and 
housing  units  not  classified  as  urban 
constitute  "rural."  Most  specificcJly, 
"urban"  consists  of  territory,  persons, 
and  housing  units  in: 

1.  Places  of  2,500  or  more  persons 
incorporated  as  cities,  villages,  boroughs 
(except  in  Alaska  and  New  York),  and 
towns,  (except  in  the  six  New  England 
States,  New  York,  and  Wisconsin),  but 
excluding  the  riiral  portions  of 
"extended  cities." 

2.  Census  designated  places  of  2,500 
or  more  persons. 

3.  Other  territory,  incorporated  or 
unincorporated,  included  in  urbanized 
areas. 

Those  not  defined  as  "urban"  likely 
fall  into  the  nu-al  category.  Potential 
applicants  are  referred  to  the  Geography 
Division,  U.S.  Bureau  of  the  Census, 
Washington,  DC  20233,  for  any 
questions  or  clarification  on  the  Census 
Bureau's  definition.  It  is  expected  that 
an  applicant's  submission  under  this 
solicitation  will  clearly  demonstrate  the 
nature  of  the  area  to  be  served. 

B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  local  public 
agencies,  Private  Industry  Councils,  and 
nonprofit  organizations  as  follows: 

1.  Private  Industry  Councils  (PICS) 
and/or  Workforce  Investment  Boards 
(WIBS),  Public  Law  97-300,  are  eligible 
applicants,  as  well  as  State  and  local 
public  agencies.  "Local  public  agency" 
refers  to  any  public  agency  of  a  general 
purpose  political  subdivision  of  a  State 
which  has  the  power  to  levy  taxes  and 
spend  funds,  as  well  as  general 
corporate  and  police  powers.  (This 
typically  refers  to  cities  and  counties).  A 
State  agency  may  propose  in  its 
application  to  serve  one  or  more  of  the 
potential  jurisdictions  located  in  its 
State.  This  does  not  preclude  a  city  or 
county  agency  ft-om  submitting  an 
application  to  serve  its  own  jurisdiction. 
(Although  cities  are  mentioned  in  the 
above  explanation,  this  solicitation  is 
targeting  cities  within  a  rural 
jurisdiction.) 

Applicants  are  encouraged  to  utilize, 
through  subgrants,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
which  have  an  understanding  of  the 
unemployment  and  homeless  problems 
of  veterans,  a  familiarity  with  the  area 
to  be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

2.  Also  eligible  to  apply  are  nonprofit 
organizations  who  have  operated  an 
HVRP  or  similar  employment  and 


training  program  for  the  homeless  or 
veterans;  or  have  proven  capacity  to 
manage  Federal  grants;  and  have  or  will 
provide  the  necessary  linkages  with 
other  service  providers.  Nonprofit 
organizations  will  be  required  to  submit 
with  their  application  recent  (within 
one  year)  financial  audit  statements  that 
attest  to  the  financial  responsibility  of 
the  organization. 

Entities  described  in  Section  501(c)4 
of  the  Internal  Revenue  Code  that 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  under  this 
announcement.  The  Lobbying 
Disclosure  Act  of  1995,  Public  Law  No. 
104-65,  109  Stat.  691,  prohibits  the 
award  of  Federal  funds  to  these  entities 
if  they  engage  in  lobbying  activities. 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $1,000,000.  It  is 
anticipated  that  up  to  8  awards  will  be 
made  under  this  solicitation.  Awards 
are  expected  to  range  from  $75,000  to 
$125,000.  The  Federal  government 
reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  the  maximum  award 
amount  of  $125,000  by  15%  or  more 
will  be  considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
one  year  from  date  of  award.  It  is 
expected  that  successful  applicants  will 
conmience  program  operations  under 
this  solicitation  on  or  before  September 
1,2000. 

E.  Late  Proposals 

The  grant  application  package  mast 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Procurement  Services  Center  after 
4:45  p.m.  EST,  August  4,  2000,  will  not 
be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1 .  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  August  4,  2000; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
pm  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  August  4, 
2000. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 


certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  '  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  telegram  or  facsimile  (FAX)  will 
nof  be  accepted. 

F.  Submission  of  Proposal 

A  cover  letter,  an  original  and  three 
(3)  copies  of  the  proposal  shall  be 
submitted.  The  proposal  shall  consist  of 
two  (2)  separate  and  distinct  parts; 

Part  I — Technical  Proposal  shall 
consist  of  a  narrative  proposal  that 
demonstrates  the  applicant's  knowledge 
of  the  need  for  this  particular  grant 
program,  its  understanding  of  the 
services  and  activities  proposed  to 
alleviate  the  need  and  its  capabilities  to 
accomplish  the  expected  outcomes  of 
the  proposed  project  design.  The 
technical  proposal  shall  consist  of  a 
narrative  not  to  exceed  fifteen  (15)  pages 
double-spaced,  typewritten  on  one  side 
of  the  paper  only.  Charts  and  exhibits 
are  not  counted  against  the  page  limit. 
Applicants  should  be  responsive  to  the 
Rating  Criteria  contained  in  Section  VI 
and  address  all  of  the  rating  factors 
noted  as  thoroughly  as  possible  in  the 
narrative.  The  following  format  is 
strongly  recommended: 
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1.  Need  for  the  project:  the  applicant 
should  identify  the  geographical  area  to 
be  served  and  the  characteristics  of  the 
area;  provide  an  estimate  of  the  number 
of  homeless  veterans  and  their  needs, 
poverty  and  unemployment  rates  in  the 
area,  and  gaps  in  the  loceil  community 
infrastructure  the  project  would  fulfill 
in  addressing  the  employment  and  other 
barriers  of  the  targeted  veterans.  Include 
the  outlook  for  job  opportiinities  in  the 
service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention:  The 
applicant  should  describe  the  specific 
supportive  ser\'ices  and  employment 
and  training  services  to  be  provided 
under  this  grant  and  the  sequence  or 
flow  of  such  services.  Participant  flow 
charts  may  be  provided.  Include  a 
description  of  the  relationship  with 
other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP)  and  the  Local 
Veterans'  Employment  Representative 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act  (WIA). 
Please  include  a  plan  for  follow  up  of 
participants  who  entered  employment  at 
30  and  90  days  and  also  a  plan  for 
follow  up  six  months  after  the  end  of 
the  ninety  day  period  (See  discussion 

I     on  results  in  Section  V.D.)  Please 
include  the  chart  of  proposed 
performance  goals  and  planned 
expenditures  listed  in  Appendix  D. 
Although  the  form  itself  is  not 
mandatory,  the  information  called  for  in 
Appendix  D  must  be  provided  by  the 
applicant. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  and  to  veterans;  Describe  what 
linkages  these  programs  will  have  with 
other  providers  of  services  to  veterans 
and  to  the  homeless  in  the  community 
outside  of  the  HVRP  grant.  List  the  types 
of  services  provided  by  each.  Note  the 

I      type  of  agreement  in  place  if  applicable. 

'      Linkages  with  the  workforce 

development  system  [inclusive  of  WIA 
and  State  Employment  Security 
Agencies  (SESAs)],  non-profit 
organizations  and  public  agencies  (i.e., 
the  Department  of  Housing  and  Urban 
Development  and  with  the  Department 
of  Veterans  Affairs)  resources  should  be 
delineated. 

4.  Organizational  capability  in 
providing  required  program  activities: 
The  applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  or  related  programs  serving 
the  homeless  or  veterans  should  be 
delineated.  (For  consideration  by  panel 
members,  the  Government  reserves  the 
right  to  have  a  representative  of  the 
Veterans'  Employment  and  Training 
Service  within  your  state  provide 


programmatic  and  fiscal  information 
abbut  applicants  and  forward  those 
findings  to  the  National  Office  during 
the  review  of  applications).  Provide 
information  denoting  outcomes  of  past 
programs  in  terms  of  enrollments  and 
placements  or  other  measures  of 
success.  Applicants  who  have  operated 
an  HVRP  program,  or  more  recent 
Homeless  Veterans  Employment  and 
Training  (HVET)  program  should 
include  final  or  most  recent  technical 
performance  reports.  (This  information 
is  subject  to  verification  by  the  Veterans' 
Employment  and  Training  Service.) 
Provide  evidence  of  key  staff  capability. 
Non-profit  organizations  should  submit 
evidence  of  satisfactory  financial 
management  capability  including  recent 
financial  and/or  audit  statements. 

5.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
in  the  area  may  be  obtained  or  accessed. 
These  resources  may  be  fi-om  linkages  or 
sources  other  them  the  HVRP  grant  such 
as  HUD,  community  housing  resources, 
DVA  leasing  or  other  programs.  The 
applicant  should  explain  whether  HVRP 
resources  will  be  used  and  why  this  is 
necessary. 

Part  II — Cost  Proposal  shall  contain 
the  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
and  the  Budget  Information  Sheet  in 
Appendix  B.  In  addition  the  budget 
shall  include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet.  Please 
label  this  page  or  pages  the  "Budget 
Narrative."  Also  to  be  included  in  this 
Part  is  the  Assurance  and  Certification 
Page,  Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion 
are  provided  as  appendices  to  this 
solicitation.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  17.805,  which  should  be 
entered  on  the  SF  424,  Block  10.  In 
Block  11,  please  enter  the  following: 
Homeless  Veterans  Reintegration 
Project.  Please  show  leveraged 
resources/outside  funds  and/or  the 
value  of  in-kind  contributions  in 
Section  B  of  the  Budget  Information 
Sheet. 

Budget  Narrative  Information:  As  an 
attachment  to  the  Budget  Information 
Sheet,  the  applicant  must  provide  at  a 
minimum,  and  on  separate  sheet(s),  the 
following  information: 

(a)  A  breakout  of  all  persormel  costs 
by  position,  title,  salary  rates  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  subgrantees); 

(b)  An  explanation  and  breakout  of 
Mnge  benefit  rates  and  associated 


charges.  Rates  exceeding  35%  of  salaries 
and  wages  require  justification; 

(c)  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  subgrants/ 
contracts  and  any  other  costs.  The 
applicant  should  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  shall  not 
exceed  32.5  cents  per  mile; 

(d)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 
property  having  a  useful  life  of  more 
than  one  year  and  a  unit  acquisition  cost 
of  $5,000  or  more  per  unit  must  be 
specifically  identified.  Applicants  are 
reminded  that  equipment  purchased  is 
to  be  used  for  HVRP  purposes  only. 
(HVRP  grant  funds  may  not  be  used  for 
the  purchase  of  motor  vehicles);  and 

(e)  Identification  of  all  soiux:es  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  outside/in-kind  Services. 

(f)  In  order  that  the  Department  of 
Labor  meet  legislative  requirements, 
submit  a  plan  along  with  all  costs 
associated  with  retaining  participant 
information  pertinent  to  a  longitudinal 
follow  up  survey  for  at  least  six  months 
after  the  ninety  day  closeout  period. 

IV.  Participant  Eligibility 

To  be  eligible  for  participation  imder 
HVRP,  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  institution 
that  provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  (Reference  42  USC 
11302). 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
USC  101(2)] 

V.  Project  Summary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  under  Section  738 
of  the  Stewart  B.  McKiimey  Homeless 
Assistance  Act  are  intended  to  address 
dual  objectives: 

Provide  services  to  assist  in 
reintegrating  homeless  veterans  into  the 
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labor  force;  and  stimulate  (he 
development  of  effective  service 
delivery  systems  that  will  seek  to 
address  the  complex  problems  facing 
homeless  veterans.  These  programs  are 
designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  homeless  veterans 
from  the  workforce.  The  program  in  FY 
2000  will  continue  to  strengthen  the 
provision  of  comprehensive  services 
through  a  case  memagement  approach, 
the  attainment  of  housing  resources  for 
veterans  entering  the  labor  force,  and 
strategies  for  employment  and  retention. 

B.  Required  Features 

1 .  The  HVRP  has  since  its  inception 
featured  an  outreach  component 
consisting  of  veterans  who  have 
experienced  homelessness.  In  recent 
years  this  requirement  was  modified  to 
allow  the  projects  to  utilize  formerly 
homeless  veterans  in  other  positions 
where  there  is  direct  client  contact  if 
outreach  was  not  needed  extensively, 
such  as  counseling,  peer  coaching, 
intake  and  follow  up.  This  requirement 
applies  to  projects  funded  under  this 
solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans.  Coordination  with 
the  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists  in  the 
jurisdiction  is  required. 

3.  Projects  will  be  "employment 
focused."  That  is,  they  will  be  directed 
towards  (a)  increasing  the  employability 
of  homeless  veterans  through  providing 
for  or  arranging  for  the  provision  of 
services  which  will  enable  them  to 
work;  and  (b)  matching  homeless 
veterans  with  potential  employers. 

C.  Scope  of  Program  Design 

The  HVRP  project  design  should 
provide  or  arrange  for  the  following 
services: 

— Outreach,  intake,  assessment, 
counseling  and  employment 
services.  Outreach  should,  to  the 
degree  practical,  be  provided  at 
shelters,  day  centers,  soup  kitchens, 
and/or  other  locations  particular  to 
the  rural  environment,  and  other 
programs  for  the  homeless.  Program 
staff  providing  outreach  services  are 
to  be  veterans  who  have 
experienced  homelessness. 
Coordination  with  veterans'  services 
programs  and  organizations  such  as: 
— Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local 
Veterans'  Employment 
Representatives  (LVERs)  in  the 
State  Employment  Security /Job 


Service  Agencies  (SESAs)  or  in  the 
newly  instituted  workforce 
development  system's  One-Stop 
Centers,  Veterans  Workforce 
Investment  Program  (VWIP) 

— Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Health  Care 
for  Homeless  Veterans,  Domiciliary 
and  other  programs,  including  those 
offering  transitional  housing 

— Department  of  Housing  and  Urban 
Development  (HUD)  services, 
including  its  Per  Diem  Grants 
program. 

— Veteran  service  organizations  such  as 
The  American  Legion,  Disabled 
American  Veterans,  and  the 
Veterans  of  Foreign  Wars,  Vietnam 
Veterans  of  America,  and  the 
American  Veterans  (AMVETS) 
Referral  to  necessary  treatment 

services,  rehabilitative  services,  and 

counseling  including,  but  not  limited  to: 

— Alcohol  and  drug 

— Medical 

— Post  Traumatic  Stress  Disorder 

—Mental  Health 

— Coordinating  with  MHAA  Title  VI 
programs  for  health  care  for  the 
homeless 
Referral  to  housing  assistance 

provided  by: 

— Local  shelters 

— Federal  Emergency  Management 
Administration  (FEMA)  food  and 
shelter  programs 

— Transitional  housing  programs  and 
single  room  occupancy  housing 
programs  funded  under  MHAA 
Title  IV 

— Permanent  housing  programs  for  the 
handicapped  homeless  funded 
under  MHAA  Title  IV 

— Department  of  Veterans'  Affairs 

programs  that  provide  for  leasing  or 
sale  of  acquired  homes  to  homeless 
providers 

— Transitional  housing  leased  by  HVRP 
funds  (HVRP  funds  cannot  be  used 
to  purchase  housing) 
Employment  and  training  services 

such  as: 

— Basic  skills  instruction 

— Basic  literacy  instruction 

— Remedial  education  activities 

— Job  search  activities 

— Job  counseling 

— Job  preparatory  training,  including 

resume  writing  and  interviewing 

skills 
— Subsidized  trial  employment  (Work 

Experience) 
— On-the-job  Training  » 

— Classroom  Training 
— Job  placement  in  unsubsidized 

employment 
— Placement  follow  up  services 
— Services  provided  under  JTPA 

Program  Titles 


D.  Results-Oriented  Model 

Based  on  past  experience  of  grantees 
working  with  this  target  group,  a 
workable  program  model  evolved  which 
is  presented  for  consideration  by 
prospective  applicants.  No  model  is 
mandatory,  and  the  applicant  should 
design  a  program  that  is  responsive  to 
local  needs,  but  will  carry  out  the 
objectives  of  the  HVRP  to  successfully 
reintegrate  homeless  veterans  into  the 
workforce. 

With  the  advent  of  implementing  the 
Government  Performance  and  Results 
Act  (GPRA),  Congress  and  the  public  are 
looking  for  results  rather  than  process. 
While  entering  employment  is  a  viable 
outcome,  it  will  be  necessary  to  measure 
results  over  a  longer  term  to  determine 
the  success  of  programs.  The  following 
program  discussion  emphasizes  that 
followup  is  an  integral  program 
component. 

The  first  phase  of  activity  consists  of 
the  level  of  outreach  that  is  necessary  in 
the  community  to  reach  veterans  who 
are  homeless.  This  may  also  include 
establishing  contact  with  other  agencies 
that  encounter  homeless  veterans  such 
as  shelters,  soup  kitchens  and  other 
facilities  in  the  rural  area.  An 
assessment  should  be  made  of  the 
supportive  and  social  rehabilitation 
needs  of  the  client  and  referral  may  take 
place  to  services  such  as  drug  or  alcohol 
treatment  or  temporary  shelter.  When 
the  individual  is  stabilized,  the 
assessment  should  focus  on  the 
employability  of  the  individual  and  they 
are  enrolled  into  the  program  if  they 
would  benefit  from  pre-employment 
preparation  such  as  resume  writing,  job 
search  workshops,  related  counseling 
and  case  management,  and  initial  entry 
into  the  job  market  through  temporary 
jobs,  sheltered  work  environments,  or 
entry  into  classroom  or  on-the-job 
training.  Such  services  should  also  be 
noted  in  an  Employability  Development 
Plan  so  that  successful  completion  of 
the  plan  may  be  monitored  by  the  staff. 

Entry  into  full-time  employment  or  a 
specific  job  training  program  should 
follow  in  keeping  with  the  objective  of 
HVRP  to  bring  the  participant  closer  to 
self-sufficiency.  Transitional  housing 
may  assist  the  participant  at  this  stage 
or  even  earlier.  Job  development  is  a 
crucial  part  of  the  employability 
process.  Wherever  possible,  DVOP  and 
LVER  staff  should  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  have  received 
training  in  case  management  at  the 
National  Veterans'  Training  Institution 
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and  have  as  a  puority  of  focus,  assisting 
those  most  at  a  disadvantage  in  ihe  labor 
market.  VETS  urge.s  Vk'orking  hand-in- 
hand  with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

Follow  up  to  determine  if  the  veteran 
is  in  the  same  or  similar  job  at  the  30 
day  period  after  entering  employment  is 
required  and  important  in  keeping 
contact  with  the  veterans  and  so  that 
assistance  -n  keeping  the  job  may  be 
provided.  The  90  day  followup  is 
fundamental  to  assessmg  the  results  of 
the  prograni  interventions  Grantees 
must  reflect  the  planned  expenditure  for 
this  activity  in  the  cost  proposal  so  that 
followup  can  and  will  occur  for  those 
placed  at  or  near  the  end  of  the  grant 
period.  Such  results  will  be  reported  in 
the  final  technical  performance  report.  If 
DVOPs/LVERs  are  responsible  for 
followup,  applicant  must  explicity  state 
this  in  their  proposal. 

VETS  emphasizes  in  its  Strategic  Plan 
to  implement  GPRA  that  suitable 
outcomes  involve  careers,  not  just  jobs. 
Successful  results  are  achieved  when 
the  veteran  is  m  the  same  or  similar  job 
after  one  or  more  years.  Towards  that 
end,  VETS  solicits  the  cooperation  of 
successful  applicants  to  budget  for  the 
activity  of  retaining  participant 
information  pertinent  to  a  longitudinal 
follow  up  survey,  i.e.,  at  least  for  six 
months  after  the  ninety  day  closeout 
period.  Retention  of  records  will  be 
reflected  in  the  Special  Provisions  at 
time  of  award. 

E.  Related  HVRP  Program  Development 
1 1     Activities 

1.  Community  Awareness  Activities, 
In  order  to  promote  linkages  between 
the  HVRP  program  and  local  service 
providers  (and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  to  local  providers  of  hands-on 
services  to  homeless.  Federal,  State  and 
local  entitlement  services  (such  as  the 
Social  Security  Administration,  DVA, 
j  I     HUD,  and  the  local  fob  Service  office(s), 
and  civic  and  private  sector  groups  to 
enlist  their  support  for  the  program. 

VI.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  sci  ring 
system  specified  below  in  Panel  Review 
Criteria.  Applications  will  be  ranked 
based  on  the  score  assigned  by  the  panel 
after  careful  evaluation  by  each  panel 
member  The  ranking  will  be  the 
primary  basis  to  identify  approximately 
8  applicants  as  potential  grantees. 


Although  the  Government  reserves 
the  right  to  award  on  the  basis  of  the 
initial  proposal  submissions,  the 
Government  may  establish  a 
competitive  range,  based  upon  the 
proposal  evaluation,  for  the  purpose  of 
selecting  qualified  applicants.  The 
panel's  conclusions  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  reserves  the 
right  to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so. 

The  Government  further  reserves  the 
right  to  select  applicants  out  of  rank 
order  if  such  a  selection  would,  in  its 
opinion,  result  in  the  most  effective  and 
appropriate  combination  of  funding, 
demonstration  models,  and  geographical 
service  areas.  While  points  vsrill  not  be 
assessed  for  cost  issues,  cost  per 
placement  will  be  given  serious 
consideration  in  the  final  determination 
in  the  selecting  of  awardees.  The  Grant 
Officer's  determination  for  award  under 
SGA  00-02  is  the  final  agency  action. 

The  submission  of  the  same  proposal 
fi-om  any  prior  year  H'VRP  or  HVET 
competition  does  not  guarantee  an 
award  under  this  Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  points.  The 
applicant  shall  document  the  extent  of 
need  for  this  project,  as  demonstrated 
by:  (1)  The  potential  number  or 
concentration  of  homeless  individuals 
and  homeless  veterans  in  the  proposed 
project  area  relative  to  other  similar 
areas  of  jurisdiction;  (2)  the  high  rates 
of  poverty  and/or  unemployment  in  the 
proposed  project  area  as  determined  by 
the  census  or  other  surveys;  and  (3)  the 
extent  of  gaps  in  the  local  infrastructure 
the  program  would  fill  to  effectively 
address  the  employment  barriers  which 
characterize  the  target  population  in  the 
area. 

2.  Overall  Strategy  to  Increase 
Employment  and  Retention:  30  points. 
The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  placement 
and  post  placement  follow  up  services. 
The  supportive  services  to  be  provided 
as  part  of  the  strategy'  of  promoting  job 
readiness  and  job  retention  should  be 
indicated.  The  applicant  should  identify 
the  local  human  resources  and  sources 
of  training  to  be  used  for  participants.  A 
description  of  the  relationship,  if  any. 
with  other  employment  and  training 
program  such  as  SESAs  (DVOP  and 
LVER  Programs).  Veterans  Workforce 
Investment  Programs  (VWIP),  and 
Workforce  Development  Boards  or 
entities  where  in  place,  should  be 


presented.  It  should  be  indicated  how 
the  activities  will  be  tailored  or 
responsive  to  the  needs  of  homeless 
veterans  in  the  area.  A  participant  flow 
chart  may  be  used  to  show  the  sequence 
and  mix  of  services. 

Note:  The  applicant  MUST  complete  the 
chart  of  proposed  program  outcomes  to 
include  jjarticipjants  served,  and  job 
retention.  (See  Appendix  D) 

3.  Quality  and  Extent  of  Linkages  with 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  20  points. 
The  application  should  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  or  veterans  in  the  local 
community  outside  of  the  HVRP  grant. 
For  each  service,  it  should  be  specified 
who  the  provider  is,  the  source  of 
funding  (if  known),  and  the  type  of 
linkages/referral  system  established  or 
proposed.  Describe  to  the  extent 
possible,  how  the  project  would  fit  into 
the  community's  approach  to  respond  to 
homelessness  and  any  linkages  to  HUD 
and  VA  programs  or  resources  to  benefit 
the  proposed  proo-am. 

4.  Demonstrated  Capability  in 
Providing  Required  Program  Services: 
20  points.  The  applicant  should 
describe  its  relevant  prior  experience  in 
operating  employment  and  training 
programs  and  providing  services  to 
participants  similar  to  that  which  is 
proposed  under  this  solicitation. 
Specific  outcomes  achieved  by  the 
applicant  should  be  described  in  terms 
of  clients  placed  in  jobs,  or  other 
outcome  measures  of  success.  The 
applicant  must  also  delineate  its  staff 
capability  and  ability  to  manage  the 
financial  aspects  of  Federal  grant 
programs.  Relevant  documentation  such 
as  fmancial  and/or  audit  statements 
should  be  submitted  (required  for 
applicants  who  are  non-profit  agencies}. 
Final  or  most  recent  technical  reports 
for  HVRP.  HVET  or  other  relevant 
programs  should  be  submitted  as 
applicable.  The  applicant  should  also 
address  its  capacity  for  timely  startup  of 
the  program, 

5.  Quality  of  Overall  Housing 
Strategy:  15  points.  The  application 
should  demonstrate  how  the  applicant 
proposes  to  obtain  or  access  housing 
resources  for  veterans  in  the  program 
and  entering  the  labor  force.  This 
discussion  should  specify  the 
provisions  made  to  access  temporary, 
transitional,  and  permanent  housing  for 
participants  through  commimity 
resources,  HUD,  lease,  HVRP  or  other 
means  unique  to  the  locale.  HVRP  funds 
may  not  be  used  to  purchase  housing. 

6.  Cost  Proposal:  AppUcants  can 
expect  that  the  cost  proposal  will  be 
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reviewed  for  allowability,  allocability, 
and  reasonableness  of  costs.  While 
points  will  not  be  assessed  for  cost 
issues,  cost  per  placement  will  be  given 
serious  consideration  in  the  final 
determination  in  the  selecting  of 
awardees. 

Note:  Bonus  points  of  15  points  will  be 
applied  to  those  proposals  for  applicants  who 
meet  the  definition  of  a  rural  applicant  as 
specified  in  section  III.,  Application  Process. 
The  bonus  points  are  to  encourage  rural 
eligibles  to  apply,  as  homeless  resources  are 
extremely  limited  in  rural  areas. 

VII.  Post  Award  Conference 

A  post-award  conference  for  those 
awarded  FY  2000  HVRP  funds  will  be 
held  by  the  designated  Grant  Officer 
Technical  Representative  (GOTR) 
within  each  state.  The  conference  will 
focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements. 

VIII.  Reporting  Requirements 

The  grantee  shall  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  shall  report  outlays. 
program  income,  and  other  financial 
mformation  on  a  quarterly  basis  using 
SF  269 A,  Financial  Status  Report,  Short 
Form  These  forms  shall  cite  the 
assigned  grant  number  and  be  submitted 
to  the  appropriate  State  Director  for 
Veterans'  Employment  and  Training 
(DVETl  no  later  than  30  days  after  the 
ending  date  of  each  Federal  fiscal 
quarter  during  the  grant  period.  In 
addition,  a  final  SF  269  shall  be 
submitted  no  later  than  90  days  after  the 
end  of  the  grant  period. 

B.  Program  Reports 

Grantees  shall  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  which  contains  the 
following: 

1   \  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  Reason  for  slippage  if  established 
goals  are  not  met  and  identification  of 
the  corrective  action  which  will  be 
taken  to  meot  the  goals,  and  the 
timetable  for  accomplishment  of  the 
corrective  action. 

A  final  Technical  Performance  Report 
will  also  be  required  as  part  of  the  final 
report  package  due  90  days  after  the 
closeout  period. 

In  addition,  the  grantees  will  also  be 
required  to  submit  a  closeout  Technical 


Performance  Report  pertinent  to  the 
longitudinal  follow  up  efforts  due  6 
months  after  the  90  day  closeout  period. 

C.  Summary  of  Final  Report  Package 

The  grantee  shall  submit  90  days  after 
the  grant  closeout  period  the  following 
final  report  package: 

1.  Final  Fmancial  Status  Report  (SF 
269A). 

2.  Final  Technical  Performance 
Report  (Program  goals). 

3.  Final  Narrative  Report — Grantees 
will  be  required  to  submit  a  final 
narrative  report  identifying  (a)  major 
successes  of  the  program  (b)  obstacles 
encountered  and  actions  taken  (if  any) 
to  overcome  such  obstacles;  (c)  the  total 
combined  (directed/assisted)  number  of 
veterans  placed  during  the  entire  grant 
period;  (d)  the  number  of  veterans  still 
employed  at  the  end  of  the  grant  period; 
(e)  an  explanation  regarding  why  those 
veterans  placed  during  the  grant  period, 
but  not  employed  at  the  end  of  the  grant 
period,  are  not  so  employed;  and  (f)  any 
recommendations  to  improve  the 
program. 

No  later  than  6  months  after  the  90 
day  closeout  period,  the  grantee  will 
submit  a  follow  up  report  containing  the 
following: 

1.  Closeout  Financial  Status  Report 
(SF  269A). 

2.  Closeout  Narrative  Report 
Identifying — (a)  the  total  combined 
(directed/assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  during  follow  up;  (c)  are  the 
veterans  still  employed  at  the  same  or 
similar  job,  if  not  what  are  the  reasons; 
(d)  was  the  training  received  applicable 
to  jobs  held;  (e)  wages  at  placement  and 
during  follow  up  period;  (f)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant,  but  not 
employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
recommendation  to  improve  the 
program. 

DC.  Administrative  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed,  may 
not  exceed  20  percent  of  the  total 
amount  of  the  grant. 

2.  Indirect  costs  claimed  by  the 
applicant  shall  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application.  (Do  not 
submit  the  State  cost  allocation  plan.) 


3.  Rates  traceable  and  trackable 
through  the  SESA  Cost  Accounting 
System  represent  an  acceptable  means 
of  allocating  costs  to  DOL  and, 
therefore,  can  be  approved  for  use  in 
MHAA  grants  to  SESAS. 

4.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

State  and  local  government — OMB 

Circular  A-87 
Nonprofit  organizations — OMB  Circular 

A-122 

C.  Administrative  Standards  and 
Provisions 

All  grants  shall  be  subject  to  the 
following  administrative  standards  and 
provisions: 

29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

29  CFR  Part  95— Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  JO— Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training 

29  CFR  Part  31 — Nondiscrimination 
in  Federally  Assisted  Programs  of  the 
Department  of  Labor — Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

Signed  at  Washington.  DC  this  27th  day  of 
June,  2000 
Lawrence  ).  Kuss, 
Grant  Officer. 
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Appendix  A 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Ap(vov8l  No.  0348-0043 


2.  DATE  SUBMniED 


Appttcant  kiortHhot 


1   TYPE  OF  SUBWSSION  I 

Ajapticaoor  '  t^eappticanon 

M  Con«nictk>r  ■  []J  Constructio.- 

n  Noo-CorntrucHoo |  [j  Non-Coastructk>n 


a  DAT  RECEfVED  BY  STATE 


State  Applcalion  IdenMer 


'4   OAT'S  RECEIVED  BY  PEDERAt   AGEWCv     ;.-,i.-=,    t,.^  ..-- 


5.  APPUCAirr  INFOfWWTlON 


Lsgai  Name 


Address  (grve  cjfy  :ount\  State  a'v  -c  code): 


6.  EMPLOYER  lOeWTIFICATION  MUMBER  EIN): 

GU-fT  [  T  I  I  I  I 


a   TYPE  OF  APPUCATION 

Q  ;  New  ■  Continuanoi 

If  Reviskxi  enJer  aporopnate  letteris'  •■'  jcxes) 


A    ^TcTpase  Awat:  B    l^ecrease  A*a": 

D.  Decrease  CXiranon     CtnercspeaiV;. 


jQ  Revisit 

G  n 


10  CATALOG  OF  FEOCRAL  EXXIIErnC  ASSISTANCE  NUMBER 


LU-Ln 


"nTLE: 


Organizational  Ur*: 


Nar-w  fir*3  tetepnone    i.  ~>txr  --  -Kirscin  10  be  CX)l<aclBd  on 
tfM  appMcaioo  i^rve  area  3cioe, 


fnattBTS  trvMsMnf 


7  ""^OE  OF  APPUCAWT:  Center 


In  boB0 


a 


B.  County  I  ---.it'     .  ir-i^f*-  Tsr-jtxxi  of  Higher  Laamhg 

C.  I^urwctoa'  .tbb  ot»vere<r, 

D.  TowfTsnn  viian  Tribe 

E.  Interstaw  1'. •>->>« 

F.  Intef'"!. /'!ai>a  -•    ■-•-*■    »'3a(i./vition 

G.  Speraa    iistTR  N  Other  (Speci<y) 


S.  KAME  OF  FEDERAL  AGENCv 


11    DESCRIPTTVE  ■'^^^.^  Df  A»P<_K:aK"!-5  ^i^CUfCT: 


12.  AREAS  AK-tCtfcU  BY  PROJECT  'C*es,  Counoes  Slates  etc.,. 


13  PROPOSED  PROJECT 


14  CONGRESSIONAL  OJSTRICTS  OF 


Start  Dale 


jEndngOate      !a  Appticant 


18.  ESTIMATED  FUNDING: 


la   "^ederai 


b  Applicant 


c  State 


ie  Otfief 


-JT 


f.  Program  Irxxjme 


g,  total 


b  Prated 


16.  IS  APPUCATIOH  SUBJEC  ^C  PFVtFV*  BV  Ctat^  nrpf-^mvF 
ORDER  -23^  PROCESS' 

a.  YES.  THIS  PHfcAPF-uCATiOS,APPuCATI0N  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUT7VE  ORDB)  1 2372 
PROCESS  FOR  REVIEW  ON: 

DATE 


b.  No.    D  PRC)GaAW  S  NOT  COVERED  BY  E.  O.  12372 

n  OP  PROGRAW  MAS  NOT  BEB*  SELECTH)  BY  STATE 

FOR  RFvlFvN 


17   IS  THE  APPUCAKT  DEUKOUENl  CH<  AWV  c£0E.RAi.  DEFT? 
ve«      !♦    v»«     att»c^  ar  axoJan«t>on  Q]  He 


1 18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATkDH'PREAPPUCATlC*!  ARE  ^RUE  AM;  CORRECT.  THE 
i  DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODv  OF  ^E  APPUCAhTT  ANC  ^E  AOPtJCAN-"  mu  COMP    -  W-"^  THE 
I  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED        


!  a  "'■ype  Name  o(  Auttxxizod  Represencatve 


Signature  o!  Auttvxi7eci  Representative 


jL 


c  Telephone  Numtier 


e.  Date  Signed 


PreviouE  Edrtior  usatue 

AufTonzec  *o'  .oca'  '^wcxlucTr- 


Standard  Form  424  (Rev.  7-97) 
Preacnbed  by  OMB  Orculw  A-ia2 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  tor  Federai  di^iitance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  iiKluded  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Item: 

1. 

2. 

3. 

4. 


Entry: 

Self-explanatory. 

Dau  ipcjiicatlon  submitted  to  Federal  agency  (or  State 
if    appikable)    &   applicant's   control   number   (If 

applicable). 

State  use  only  (If  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enta"  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 

^.aners  -fiafrx'  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
ixsianed  by  the  Internal  Revenue  Service. 

Enier   ht  dppropriate  letter  in  the  space  provided. 

ChecK  apprupnate  box  and  enter  appropriate  letter(s) 
in  the  space(s)  provided. 

-  .Nev.    mtd.LS  a  new  assistance  award. 

-  "Contmudii  m '  means  an  extension  for  an 
addiuonai  fun«lng^udget  period  for  a  project       with 
a  proiectec  .ompletion  date. 

-  Rev Lsi.in    means  any  change  in  the  Federal 
Government  s  financial  obligation  or  contingent 
liabiii'}  'rom  an  existing  obligation. 


12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  lo  be  contributed  dunng  the  firsi 
funding/budget  penod  bv  each  contnbutor  \  alue  u 
in-kind  contributions  stiould  be  incluued  on  appropnare 

,  lines  as  applicable  If  the  action  will  result  in  a  dollar 
change  to  an  exLstmg  award  mdu  ate  only  the  amtiui'! 
of  the  change,  tor  decreases  enclose  the  amounts  m 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breaicdown  on  an  attached  sheet. 
For  multiple  program  fundmg  use  totals  and  show 
breakdowTi  using  same  categones  as  iten;  15. 

16.  Applicants  snould  contact  the  State  Sinale  Point  ut 
Cortad  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subiec?  !,j  the  State 
Intergovemmenia)  review  process. 

17.  This  question  applies  to  the  applicant  organi/adon,  not 
the  person  who  signs  as  the  audionzed  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances   loans  and  taxes 

18.  To  be  signed  bv  the  authorized  representattve  ot  the 
applicant.  .A  copy  of  the  governing  body  s 
authorization  tor  vou  to  sign  this  application  as  official 
representative  must  be  on  file  m  the  applicant  s  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  pan  ol  the  applicauon.) 


9.  N'ame  ;f  Federal  agency  from  which  assistance  is 
oeing  requested  yvith  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  tide  of  the  program  under  which  assistance 

:s  required. 

11.  E.-ter  3  ■  rief  descriptive  title  of  the  project.  If  more 
than  one  Drut;ram  is  involved,  you  should  append  an 
expianauon  r,  a  separate  sheet.  If  appropriate  (e.g.. 
constnictiun  r  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
*paraie  sheet  to  provide  a  summary  description  of  the 
project 


Item: 


Entry: 
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PAMT  II        BVIHjET  INFORKATIOS 
SECTION   4    Budget    Summary  bv  Categories 

(A)  iE] 


1 .      Persotwe  I 

2.      Fringe  Benefits    (Rate        \) 

1                 1 

3.       Travel 

^    1 

4 .      Equipment 

1 

5.  Supplies                                                                       1 

6.      Contractual 

1                 1 

7 .      Other 

j 

8.      Total,    Direct   Cost 
(Lines   I  through   7) 

1 

9.      Indirect  Cost    (Rate          %) 

1 

10.    Training  Cost/Stipends 

1                 1 

11.    TOTAL  Funds  Sequested 
(lines  8  through  10) 

SECTION  B   -    Cost  Sharing/   Match  Suimary    (if   appropriate) 

(A)  CB) 


rn 


1.    Cash  Contribution 

2.    In-Kind  Contribution 

1 

3.    TOTAL  Cost  Sharing       Match 
(Mate          %) 

1                1 

NOTE 


Use  Column  A    to  record  fttnds  requested  for   the    iaifial    period  o! 
performance    (i.e.    12  months.    18  months      etc ^  ) :    Column   B    to   ret  or d 
changes   to  Column  A    (i.e.    requests   for  additional    funds   or    i ine 
item  changes;    and  CoIumui   C   to   record   the   totals    (A   plus   f ) 
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ISMmCUQNy  IQM  fAMI  II  -  MUDCET  INFORMATION 


SECTION  A        Budget    Sammat\    b\    Lategories 

1.  Fenoane  1       Show  salaries  to  be  paid  for  project  peii>onnel. 

2.  £fi«g€  Jgflfii  t>       Indicate  the  rate  aDii  amount  of  fiuige  bt^nvfits. 

3.  iLMiel       Indicate  the  amount  requested  for  staff    trjvo!        Include 
tund-^  to  cover  at  least  one  trip  to  W.i'^h  tngi  .m     D(    tor-  project 
director  or  designee. 

4.  Equipment        Indicate  the  cost  of  non-fxponddhit^  personal   property 
thcit    has  a  useful   life  of  more  than  one  year  with  d  per    unic  cost  of 

S  ■''    'H)(-  o  r  more . 

5.  Supplies:     Include  the  cost  of  coTi^um<th'f   --upplies  and  mdt trials  to  be 
used  during  the  project  period. 

6.  Coatractuai         '^hov,    :  tu    dmount    :o  bt-   used   toi     :i'    procurement   conirdcts 
lexcepr    tho^i-   *i  ich  belong  on  other  lines  sui  h  ds   supplies  and 
equipment) ,    aiid    (2)   sub-contrnrts  ^grants. 

7.  QjLh&L       Indicate  all  direct  costs  not  clearly  covered  by    lures   i 

through   f>  dhove,    including  consultants. 

8.  rgtflJ^  JLicei^t  Lsjtl^       ^dd  lines  1    itwough   7. 

9.  Indi rec t   Costs ;      Indicate  the  rate  and  amount  of  indirect  costs. 
Please    im  : ude  a  copy  of  your  negotiated  ladiiect   Lobt  Agreement. 

10.  Tr^iaiag ^Mijtettd  CasLi     (If  allowable) 

11.  Total   Federal   funds  Requested        ^him    total    or    lines   8   through    W 


SECTION   f   Cost    Sharing  Matcbing  Sammary 

Indicate   tbe  actual   rate  and  amount   of  cost   sharing/matching  when 
there   is   a   cost    sharing  matching  requirement .      Also   include  percentage 
of  total   project    cost    and   indicate  source  of  cost   sbmring/ matching 
funds,    i.e.    other  Federal   source  or  other  Non -Federal   source. 


NOTE 


PLEASF    INClim    1    DFTAJIFD  COST  ANALYSIS  OF  FACB  LINE  ITEM. 


Appendix  C 


ASSIRANCFSANDC  FRTIFK  AllONS-MONXn  Rl   ^  XGE 

The  Department  o\  l^ahor  will  not  av^ard  a  grant  o^  aercemcn!  vUk  re  iht  grantee/recipient  has 
failed  to  accept  iht>  ASSlRANChS  AND  CHRTIFK  A  HdN'^  .-uuaincu  in  this  section.  By 
signing  and  returning  this  signature  pact.tnc  erantec  Tcipicin  -  PTMaingthe  certifications  set 
forth  below: 


A. 
B. 


Assurances  -  Non-ConstruLnon  Programs 

(  cnifications  Regarding  Fonrnnig.  Dcna-ment,  Suspension,  and  Other 
ResponsibihtN  Matters  and  Dajg-F-ei  "!  ^^r-acco-Free  Workplace  Requirements. 

Certification  of  Release  of  Inf(^r^arion 


APPLK  AM  NANIl-  and  !  ,HGAL  ADi  >RFSS: 


If  there  is  anv  reason  whv  one  (^f  the  assurances  or  certiHcations  listed  cannot  He  ^^iened,  please 
explain.  Applicant  need  only  submit  and  return  thi^  Mcnaiurt  race  with  the  grain  application.  All 
other  instructions  shall  be  kept  on  file  *^\  the  appncani. 


\PPIJ(  ANT  ORoA.M/A  HON' 


DATE  SUBMITIED 


Please  Note:    This  signature  page  and  anv  pertinent  attachments  v,\m  h  m^^  he  require 
bv  these  assurances  and  certifications  shall  be  attarhed  in  ihf  aiiphranr  ■■. 
Cost  Proposal 


d 
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Aptierdix   D 


RECOMMENDED  FORMAT  FOR  PLANNED 
QUART FRLV  TECHNICAL  PERFORMANCE  GOALS 

^aata  enierea  cumuiat  ve  v 


Assessments 

Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housintj 

Direct  Placements  Into  Unsubsidized  Employmenl 

Assisted  Placements  tnto  Unsubsidized  Employment 

Combined  Placements  Into  Unsubsidized  Employment 
(Direct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  30  Days 

Number  Retaining  Jobs  For  90  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Hourly  Wage  Ai  Placement 

EmoiovaMitv  Deveiooment  Services    (As  Applicable! 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre-employment  Services 
Occupational  Skills  Trainmc 


1ST 
QTR 

2ND 
QTR 

3RD 
QTR 

4TH 
QTR 

||MMHBij||BWi|||y|           1 

Total  Expenditures 
Administrative  Cost' 
Participant  Services 


1st  Qtr 


2nd  Qtr 


3rd  Qtr       4th  Qtr 


^ 

5 

$ 

$ 

J 

S 

$ 

$ 

s 

S 

$ 

s 

•Services  may  include  training  and/or  supportive. 
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J^penibc  £ 


Direct  Cost  Descriptions  For  i^plicants  and  Sub-Applicants* 

Proposed 
Annual  %  of  Time  Administration        Proposed 

Position  Titleis  !    Saiarv  W  age  Rate    Charged  to  Grar'      Costs**  P-^grar-  Costs 


Sah.-.,>ta' 

^nrge  ik-nct:t>  For  All  Positions 

ComracTual 


:n;Str>non 


Program 


1  ravei 

Indirect  CosU 
Equipment 
Supphes^ 


Total  Costs- 


Administration 


Prc^ram 


••  tji^inistrai;^r  -.w.v  i"  :i.-^v<:a:ei-  -  '•  n;  x^r-r--  iHV  d.-i.-  -uinivf-r:    if rty  piogrun «nd do no> diiectty or hunediMely ifliea pcticqwas. 

•  Direci  coas ; or  <u.  :u;Klec  pui.uuci  u:  :>oi:-  ippucar.;  ind  s.r-iif^:.ii,aia,i,  "i^  t*  provided 
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HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1.  A$:-t;ssmcnts.    This  process  includes  addressine  the  supportive  services  and  employability 
and  trdinmg  needs  of  individuals  before  enrolling  them  in  an  H\  RP  program.     GeneralK,  this 
includes  an  evaluation  and/or  measurement  of  vocational  mtorest;>  and  aptitudes,  present  abihties, 
prev lous  education  and  work  experience,  income  requirements,  addressing  supportive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Parncipaiits  Inrclled.    A  client  should  be  recorded  as  having  been  enrolled  when  an 

intake  form  hav  '^een  completed,  and  serv  ice^.  a-ferra!.  or  employment  has  been  received  through 
the  H'VRP  proizr.im.  This  should  he  an  ■.indupiicaied  count  over  the  year:  i.e.,  each  participant  is 


recorded  onK  nnce.  reeardles^ 


ic  number  oi  times  she  or  he  receives  assistance. 


3.  Placed  inio  iraiiMiionai  Ui  Pcmidncni  liou^mLi     A  placement  into  transitional  or 
permaneni  houMn^2  >hou\c  ^c  recorded  -vvhen  a  veteran  served  by  the  program  upgrades  his/her 
housmt;  simation  diinn^d  the  reportmu  peruKi  trom  shelter  streets  to  transitional  housing  or 
permanent  housmg  or  trom  transitiona!  housing  to  permanent  housing     Placements  resulting 
from  referrals  by  HVRP  staff  shall  be  counted     This  item  is  however  an  unduplicated  count  over 
the  vear.  except  ihat  a  participant  mav  he  .vmnted  once  upon  entenng  transitional  housing  and 
again  upon  obtaining  pcnnanent  houMng 

4.  Direct  Piacemenis  into  Lnsuhsidi/ed  I:mplovment     A  direct  placement  mto  unsubsidized 
empiovment  mu.st  W  a  placement  made  directlv  h\  HVRP-funded  staff  with  an  established 
employer  u  ho  covers  all  employment  costs  tor  20  or  more  hours  per  week  at  or  above  the 
minimum,  watie    Dav  'ahor  and  other  ver>  shon-term  placements  should  not  be  recorded  as 
placement>  \nu:->  an>ut^->iuved  enipiovnieni. 

5.  Assisted  Placement  Into  L  n^^ubbidi/ed  LmDlovnient.    Assisted  placements  into 
unsubsidized  emplr.\nieni  should  be  recorded  where  the  defininon  for  placement  with 
unsubsidized  emploureni  above  ;>  met  but  the  placement  was  arranged  by  an  agency  to  which 
the  H\'RP  reterred  the  homeless  veteran,  such  as  a  Job  Training  Parmership  Act  (JTPA>  program 


6.  Cost  Per  I'lavcmcnt     The  cost  p.-r  piacement  into  unsubsidized  employment  is  obtained 
b\  dividing  the  tota;  H\  Ri'  luncb  expended  b)  the  total  of  direct  placements  plus  assisted 
placemenLs 

7.  Number  Retaining  Job  For  30  Davb     To  be  counted  as  retaining  a  job  for  30  days, 
continuous  empiovmen?  u  .th  (sne  or  more  employers  for  at  lea.st  }0  days  must  be  verified  and  the 
definition  tor  either  direa  placement  >>r  .issisted  placement  into  unsubsidized  employment  above  is 
met.  This  allows  ciienia  who  have  moved  into  a  posinon  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time, 


8  Number  Retaining  Job  For  QQ  Days     To  be  counted  as  retaining  a  job  for  90  days, 

contmuou>  empiovmen:  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  tor  either  piatcment  or  assisted  piacernent  into  unsubsidized  employment  above  is  met 
This  allows  clients  who  ha\ c  no\ ed  int(^  a  position  with  a  different  employer  to  be  recorded  as 
retaining  the  lob  for  >•(  >  days  as  ions,  is  the  client  has  been  steadily  employed  for  that  lengtii  of 

time. 

9  Rate  of  Placenieni  Into  Lnsubsidizea  i:nipio>mer:i     The  rate  of  placement  into 
unsubsidized  emplo\Tnent  ]>  obtained  b\  di\iding  tiie  nam  per  placed  into  unsubsidized 
cmpioNTnent  i  H\  RP  .  p!u>  the  numPer  of  assisted  placements  into  unsubsidized  employment  by 

the  number  of  chents  enrolled. 

10.       Average  HourlN  Wage  At  Placement.    The  average  hourly  wage  at  placement  is  the 

average  hourK  wage  rates  at  placement  o!  all  assisted  placem.ents  plus  direct  placements. 


1 1 .        Empiovabiiitv  De\eiopmeni  Services      rni>  m. aidcv  services  and  activities  which  will 
develop  or  increase  the  employabilipv  of  the  participant    '.  renerally,  this  includes  vocational 
counseling,  cia'^srooM  and  on-the-job  training.  pre-empuv.Tnent  >er\'ices  (such  as  job  seeking  skills 
and  job  search  .■•    ikshopsi.  temporar\-  or  mal  empiovment.  sheitcre..:  u'tk  cnN  :'i'nT:ents  and 
other  related  services  and  activities    Planned  services  should  assist  :,he  panicipcL'-i  /;  ,id..ressing 
specific  barriers  to  employment  and  finding  a  lob    These  actnuies  niav  ^e  pmv  laa:  ■  %  me 
applicant  or  by  a  subgrantee.  conn~actor  or  another  source  such  a,-  me  h  va.  .ioip  Partnership 
Training  .Act  program  or  the  Disabled  \eterans" Outreach  Program;    D  ■>  ( )P   pe^v^mcl  or  Local 
Veterans'  Emplovmient  Representatives  (LVERsi     Such  service^  are  wi  mandatop.  but  entries 
should  reflect  the  services  described  in  the  application  and  the  exr>ecicci  numPc    *  participants 


receiving  or  enrolled  in  such  services  dunng  each  quancr 
than  once  if  thev  receive  more  than  one  service. 


p- 


ani 


at  Is  -na  V  ne  recorded  more 


*  12         Total  Planned  Expenditures. 
needed  for  each  fiscal  quarter. 


Total  runii>  TCaue^ted    Identify  forecasted  expenditures 


13.  Administrative  CosLs.  Administrative  costs  shall  consist  of  all  direct  and  indirect  costs 
associated  with  the  supervision  and  management  of  the  pre.gram.  These  costs  shall  include  the 
administrative  costs,  both  direct  and  indirect,  of  subrecipient.s  and  .o'^tractors. 


14         Participant  Ser\aces.     Ihis  cost  includes  supponive,  irainmg,  or  social  rehabilitation 
semces  which  will  assist  in  stabilizing  the  parricipani.    This  category  should  reflect  all  costs  other 
than  admimstranve. 
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LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No  2000-6] 

Registration  of  Claims  to  Copyright 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Statement  of  policy. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  issues  this  statement 
of  policy  to  clarify  the  practices  relating 
to  examination  of  copyright  claims  in 
music,  and  the  relevance  of  the  "nature- 
of-work"  designation  at  space  1  of  the 
P. A  Form 

EFFECTIVE  DATE:  July  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson.  General  Counsel,  or 
Charlotte  Douglas,  Principal  Legal 
Advisor.  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20540. 
Telephone:  (202)  707-8380.  Telefax: 
(202)  707-8:^6fi 

SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  is  issuing  this 
statement  of  policy  to  clarify  its 
examination  practices  with  respect  to 
the  "nature-of-work"  space  on  Form  PA, 
for  registration  of  works  of  the 
performing  arts.  This  policy  statement  is 
in  response  to  a  recent  judicial  decision 
by  the  United  States  Court  of  Appeals 
for  the  Third  Circuit  in  Raquel  v. 
Education  Management  Corp..  196  F.3d 
171  (3rd  Cir.  1999)  [hereinafter  referred 
to  as  Raquel].  in  which  the  court 
appears  to  have  misunderstood  the 
Copyright  Office's  longstanding 
published  practices  relating  to  the 
"nature-of-work"space. 

In  Raquel.  the  court  held  that  a 
certificate  of  regi.stration  of  a  copyright 
was  invalid  because  the  claimants, 
authors  of  the  cop)Tight  in  a  musical 
composition,  had  described  the  "nature 
of  this  work"  in  space  1  of  their  Form 
PA  application  as  "Audiovisual  work." 
The  deposit  submitted  with  the 
application  was  a  videotape  of  a 
television  commercial  in  which  the 
claimants'  musical  composition  was 
performed.  The  court  concluded,  and 
the  claimants  do  not  appear  to  have 
contested,  that  the  claimants  did  not 
own  any  copyright  interest  in  the 
television  commercial  itself.  In  space  2, 
the  application  had  correctly  designated 
the  nature  of  authorship  as  "All  music 
and  lyncs  and  arrangement." 

A  key  element  of  the  court's  reasoning 
in  invalidating  the  registration  was  the 
court's  conclusion  that  "[h]ad  the 
Register  of  Copyrights  known  that 
Raquel  did  not  author  the  audiovisual 
work  identified  in  its  registration,  it  is 


likely  that  this  rather  fundamental 
misstatement  would  have  occasioned 
the  rejection  of  Raquel's  application." 
196  F.3d  at  177.  Based  upon  this 
prediction  of  what  the  Copyright  Office 
would  have  done  if  it  had  known  the 
claimants  had  not  authored  the 
television  commercial,  the  court 
concluded  that  the  claimants  had  made 
a  material  misrepresentation  in  the 
application  for  registration.  The  court 
also  concluded  that  this 
misrepresentation  could  not  have  been 
inadvertent.  As  a  result,  the  court 
applied  the  principle  that  a  plaintiffs 
knowing  failure  to  advise  the  Copyright 
Office,  in  an  application  for  copyright 
registration,  of  material  facts  which 
might  have  led  to  the  rejection  of  a 
registration  application  constitutes 
grounds  for  holding  the  registration 
invalid  and  incapable  of  supporting  an 
infringement  action.  196  F.3d  at  176 
(citing  Masquerade  Novelty,  Inc.  v. 
Unique  Indus.,  Inc..  912  F.2d  663,  667 
(3d  Cir.  1990). 

The  Raquel  case  raises  questions 
concerning  the  "nature  of  this  work" 
space  on  the  Form  PA  application  for 
copyright  registration.  If  applied  strictly, 
the  decision  could  jeopardize  the 
validity  of  copyright  registrations  of 
musical  works  in  a  number  of  instances. 
Because  of  the  possibility  that  other 
courts  will  rely  on  Raquel  as  valid 
precedent  for  invalidating  copyright 
registrations  under  similar 
circumstances,  the  Copyright  Office  is 
issuing  this  policy  statement  to  clarify 
that  it  was  not  misled  in  registering  the 
copyright  claim  in  the  Raquel  case,  and 
that  the  Copyright  Office  knew  that  the 
copyright  claim  was  in  a  musical  work. 
and  not  an  audiovisual  work.  The  Office 
is  also  issuing  this  statement  to  clarify 
that  in  the  "nature  of  this  work"  space 
on  Form  PA,  it  has  been  and  continues 
to  be  acceptable  to  describe  the  physical 
natiu-e  of  the  deposit  submitted  with  the 
application. 

While  section  409  of  the  copyright 
law  largely  dictates  the  content  of  the 
application  form,  this  statutory  section 
does  not  require  a  nature-of-work  space. 
This  space  was  added  to  the  PA  and  VA 
forms  because  these  forms  cover  a 
number  of  different  categories  of  works, 
and  it  was  believed  the  additional 
information  would  clarify  the  general 
character  or  the  type  or  category'  of  the 
work  being  registered.  In  practice, 
however,  the  information  provided  in 
this  space  by  applicants  often  does  not 
relate  to  the  nature  of  the  claim;  and  the 
Office's  practice  has  always  been  to  look 
to  the  "nature  of  authorship"  statement 
in  space  2  as  the  primary  source  of  such 
information.  See  Compendium  of 
Copyright  Office  Practices, 


Compendium  II  {"Compendium  IF'), 
§  619  (1988)  ("In  general,  the  nature  of 
authorship  defines  the  scope  of  the 
registration;  therefore,  it  represents  an 
important  copyright  fact").  If,  on  the 
basis  of  the  deposit  and  the  nature  of 
authorship  statement,  the  nature  of  the 
copyright  claim  is  clear,  the  Copyright 
Office  will  proceed  with  registration. 

Ideally,  the  nature-of-work  space 
should  describe  the  work  being 
registered.  In  practice,  it  has  served  a 
variety  of  functions,  e.g..  as  a  substitute 
for  the  statement  of  authorship  (when 
such  a  statement  was  lacking)  or  as  a 
supplementarv'  description  augmenting 
the  statement  of  authorship.  It  has  also 
served  as  a  description  of  the  physical 
nature  of  the  deposit,  and  the  Office  has 
treated  such  a  statement  as  acceptable 
where  the  nature  of  authorship 
statement  and  deposit  make  clear  the 
scope  of  the  copyright  claim  being 
registered.  The  Compendium  establishes 
this  policy  in  the  following  language: 
"Forms  PA  and  VA  contain  a  nature-of- 
work  space.  This  space  should  give  a 
description  of  the  general  nature  and 
character  of  the  work  being  registered.  A 
description  of  the  physical  form  of  the 
work  is  generally  acceptable.  Ordinarily, 
the  Copyright  Office  will  not  consider 
the  omission  or  incorrect  completion  of 
information  in  the  nature-of-work  space 
as  a  reason,  in  itself,  for  communicating 
with  the  applicant  •   *   *"  Compendium 
//,  §614. 

In  Raquel.  the  nature  of  authorship 
line  described  the  copvTight  claim  as 
"All  music  and  lyrics  and 
arrangement."  The  deposit  consisted  of 
a  videotape  which  contained  the 
musical  composition  being  registered.  In 
the  nature  of  work  space,  the  applicant 
stated  "audiovisual  work."  Consistent 
vdth  general  CopvTight  Office  practice, 
the  Office  regarded  the  copyright  claim 
to  be  in  a  musical  composition,  and  no 
communication  with  the  applicant  was 
made  regarding  the  reference  to 
"audiovisual  work"  in  the  nature-of- 
work  space  since  it  was  regarded  as  a 
physical  description  of  the  work  being 
registered.' 

The  Office  will  continue  to  accept 
applications  in  which  the  "nature  of 


*  Strictly  speaking,  an  "audiovisual  work  "  is  one 
of  the  categones  of  works  enumerated  in  section 
102  of  the  Copyright  Act.  17  L'.S.C.  102.  See  also 
17  U.S.C.  101  (definition  of  "audiovisual  works"). 
Thus,  it  is  understandable  how  the  court  of  appeals 
could  have  interpreted  the  entry  of    audiovisual 
work '"  in  the    nature  of  this  work'  space  as  a 
description  of  the  scope  of  Raquel's  claim 
However,  given  the  Office  s  practice  of  accepting 
descriptions  of  the  physical  form  of  the  deposit,  and 
given  the  Office's  practice  of  looking  to  the  "nature 
of  authorship  "  statement  for  a  description  of  the 
scope  of  the  claim,  the  Office  understood  the  term 
"audiovisual  work  "  in  this  context  to  tie  a  physical 
description  of  the  deposit 
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this  work"  space  describes  the  physical 
nature  of  the  deposit  rather  than  the 
scope  of  the  copyright  claim  However, 
the  decision  of  the  Third  Circuit  in 
Raquel  demonstrates  that  there  is  some 
risk  in  engaging  in  this  practice.  It  is 
hoped  that  this  statement  of  policy, 
clarifying  what  the  Office's  practice  has 
been  and  will  continue  to  be,  will  offer 
guidance  to  the  courts  and  to  litigants 
about  the  Offices  examination  practices 
with  respect  to  the  nature-of-work 
space,  and  will  prevent  other  courts 
addressing  situations  similar  to  that  in 
Raquel  from  reaching  the  same  result  as 
in  Raquel. 

Dated;  lune  27,  2000. 
Marvbeth  Peters, 

Register  of  Copyrights. 

!FR  Doc  00-16888  Filed  7-3-00;  8:45  am] 

BILUNO  CX>DC  1410-30-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-074)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

summary:  NASA  herebv  gives  notice 
that  AVIR.  LLC.  of  Charlottesville.  VA 
22906.  has  apphed  for  a  partially 
exclusive  license  [hmited  to  the  field  of 
use  defined  as  "remote  sensing, 
including  remote  imaging,  of  the 
production,  stockpiling,  use  or  any 
other  existence  of  narcotic  drugs,  their 
precursors  and  decay  products,  whether 
the  drugs  are  legal  or  illegal."  to  practice 
the  inventions  described  and  claimed 
in:  U.S.  Patent  No.  5,128.797  entitled 
"NON-MECHANICAL  OPTICAL  PATH 
SWITCHING  AND  ITS  APPLICATION 
TO  DUAL  BEAM  SPECTROSCOPY 
INCLUDING  GAS  FILTER 
CORRELATION  RADIOMETRY."  U.S. 
Patent  No.  6,008.928  entitled  "MULTI- 
GAS  SENSOR,"  U.S.  Patent  No 
6,057,923  entitled  "OPTICAL  PATH 
SWITCHING  BASED  DIFFERENTL\L 
ABSORPTION  RADIOMETRY  FOR 
SUBSTANCE  DETECTION."  NASA 
Case  No.  LAR  15361-2  entitled  "GAS 
SENSOR  DETECTOR  BALANCING," 
and  NASA  Case  No.  LAR  15818-2 
entitled  "OPTICAL  PATH  SWITCHING 
BASED  DIFFERENTL\L  ABSORPTION 
RADIOMETRY  FOR  SUBSTANCE 
DETECTION,"  for  which  United  States 
Patent  Applicaticp(s)  was/were  filed  by 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 


Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  September  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  W.  Edwards,  Patent  .Attorney, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-2199;  Telephone 
757-664-3230;  Fax  757-864-9190. 

Dated:  lune  27,  2000. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc  00-16901  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-075)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  .\eronautics  and 

Space  Admmistration, 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Cytec  Industries,  Inc.,  of  Five  Garret 
Mountain  Plaza.  West  Paterson.  NJ 
07424.  has  applied  for  an  exclusive 
patent  license  to  practice  the  invention 
described  and  claimed  in  .N.ASA  Case 
Number  LAR  15449-1  entitled 

METHOD  TO  PREPARE 
FROCESSABLE  POLYIMIDES  WITH 
REACTI\T  ENDGROUTS  USING  1,  3 
BIS  (3-AMINOPHENO.XY)  BENZENE." 
which  has  been  assigned  to  the  United 
States  of  America  as  represented  by  the 
.Administrator  of  the  National 
.Aeronautics  and  Space  .Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  September  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hillar)'  W.  Hawkins,  Patent  .Attorney, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton.  VA  23681-2199;  Telephone 
[757]  864-8882;  Fax (757) 864-9190. 

Dated:  June  28,  2000. 
Edward  A,  Frankle, 
General  Counsel. 
IFR  Doc  00-16902  Filed  7-3-00;  8:45  am] 

BILLMO  CODE  7S1(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-073] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Vehicle  Enhancement  Systems, 
Inc.,  of  Rock  Hill,  SC  29731,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  described  in  NASA  (Dase 
Number  LAR  15601-1,  entitled  "Base 
Passive  Porosity  for  Drag  Reduction," 
for  which  a  United  States  Patent 
Application  was  filed  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  September  5.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Gaius,  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-2199;  Telephone 
757-864-3227;  Fax  757-864-9190. 

Dated:  )une  27.  2000. 
Edward  A.  Frankle. 
General  Counsel. 
[FR  Doc.  00-16900  Filed  7-3-00;  8:45  am) 

BILUMO  CODE  751fr-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  July 
11,  2000. 

PLACE:  NTSB  Board  Room,  429  L'Enfent 
Plaza,  SW.,  Washington,  DC.  20594. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

683  7  A— 

Safety  Recommendations  related  to 
Fires  on  board  the  passenger  ships 
Universe  Explorer  on  July  27, 1996  and 
Vistaf}ord  on  April  6,  1997. 

7178A — Pipeline  Accident  Report: 
Natural  Gas  Pipeline  Rupture  and 
Subsequent  Explosion  in  St.  Cloud, 
Minnesota,  December  11, 1998. 

7271 — Railroad  Accident  Report: 
Derailment  of  Burlington  Northern 
Santa  Fe  Freight  Train  S-CHILAC-l-Sl 
and  Hazardous  Material  Release  near 
Crisfield.  Kansas.  September  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Underwood  (202)  314-6065. 
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Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday.  July  7,  2000. 

Dated:  June  30,  2000. 
Riionda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  00-17124  Filed  6-30-00;  3:26  pm] 

BILUNG  COOe  7533-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  .Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S  C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  oirrently  valid  OMB  control 
number. 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  DOE/NRC  Form  742, 
"Material  Balance  Report;"  NUREG/BR- 
0007,    Instnictions  for  Completing 
Material  Balance  Report  and  Physical 
Inventory  Listing;"  and  DOE/NRC  Form 
742C.    Physical  Inventory  Listing." 

3   The  form  number,  if  applicable: 
DOE/NRC  Form  742  and  DOE/NRC 
Form  742C. 

4.  How  often  the  collection  is 
required  DOE/NRC  Forms  742  and 
742C  are  submitted  semiannually 
following  a  physical  inventory  of 
nuclear  materials. 

5.  Who  is  required  or  asked  to  report: 
Persons  licensed  to  possess  specified 
quantities  of  special  nuclear  or  source 
material. 

6.  An  estimate  of  the  number  of 
responses: 

DOE/NRC  Form  742:  400  responses 
DOE/NRC  Form  742C:  360  responses 

7  The  number  of  annual  respondents: 
DOE/NRC  Form  742:  200  licensees 
DOE/NRC  Form  742C;  180  licensees 

8  The  number  of  hours  needed 
annuaiiy  to  complete  the  requirement  or 
request: 


DOE/NRC  Fonn  742:  300  hours 
DOE/NRC  Form  742C:  2,160  hours 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Each  licensee  authorized 
to  possess  special  nuclear  material 
totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233, 
or  plutonium,  or  any  combination 
thereof,  and  any  licensee  authorized  to 
possess  1.000  kilograms  of  source 
material  is  required  to  submit  DOE/NRC 
Form  742.  Reactor  licensees  required  to 
submit  DOE/NRC  Form  742.  and 
facilities  subject  to  10  CFR  Part  75,  are 
required  to  submit  DOE/NRC  Form 
742C.  The  information  is  used  by  NRC 
to  fulfill  its  responsibilities  as  a 
participant  in  US/IAEA  Safeguards 
Agreement  and  bilateral  agreements 
with  Australia  and  Canada,  and  to 
satisfy  its  domestic  safeguards 
responsibilities. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice.  Comments  and  questions  should 
be  directed  to  the  OMB  reviewer  by 
August  4,  2000. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0143), 
NEOB-10202,  Office  of  Management 
and  Budget,Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  June.  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  ]o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  00-16897  Filed  7-3-00;  8:45  am] 
BILUNG  COOE  7S90-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Nominations  of  New  Members  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 


summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  inviting 


nominations  for  two  existing  positions 
on  the  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI):  A 
medical  physicist  with  expertise  in 
nuclear  unsealed  byproduct  material 
and  a  health  care  administrator. 

DATES:  Nominations  are  due  on  or 
before  September  5.  2000. 

ADDRESSES:  Submit  nominations  to:  The 
Office  of  Human  Resources,  ATTN:  Ms. 
Robin  Avent,  Mail  Stop  T2D32,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Asm  Torres.  Office  of  Nucleeir 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Telephone: 
301^15-0191 

SUPPLEMENTARY  INFORMATION:  The 

ACMUI  advises  the  NRC  on  policy  and 
technical  issues  that  arise  in  regulating 
the  medical  use  of  byproduct  material. 
Responsibilities  include  providing 
comments  on  changes  in  NRC  rules, 
regulations,  and  guidance  documents 
concerning  medical  use;  evaluating 
certain  non-routine  uses  of  byproduct 
material  for  medical  use;  providing 
technical  assistance  in  licensing, 
inspection,  and  enforcement  cases;  and 
bringing  key  issues  to  the  attention  of 
NRC  for  appropriate  action 

ACMUI  members  possess  the  medical 
and  technical  skills  needed  to  address 
evolving  issues.  Currently,  the  .^CMUI 
membership  consists  of  the  following: 
(a)  Nuclear  medicine  physician;  {h] 
nuclear  cardiologist;  (c)  medical 
physicist  in  nuclear  medicine  unsealed 
byproduct  material:  (d)  health  care 
administrator;  (e)  patients'  rights  and 
care  advocate;  (f)  Food  and  Drug 
Administration  representative;  and  (g) 
state  representative  The  staff  is  in  the 
process  of  finalizing  the  appointment  of 
nominees  for  the  following  positions:  (a) 
a  therapy  physicist;  (b)  a  radiation  safety 
officer;  (c)  a  nuclear  pharmacist;  and  (dj 
two  radiation  oncologists. 

The  NRC  is  inviting  nominations  for 
two  existing  positions  on  the  ACMLl — 
a  medical  physicist  with  expertise  in 
nuclear  medicine  unsealed  byproduct 
material  and  a  health  care  administrator. 
The  term  of  the  individual  currently 
occupying  the  medical  physicist 
position  ends  September  30.  2000,  and 
the  term  of  the  individual  currently 
occupying  the  health  care  administrator 
position  ends  September  30,  2001 

Nominees  must  include  four  copies  of 
their  resumes,  describing  their 
educational  and  professional 
qualifications,  and  provide  their  current 
addresses  and  telephone  numbers. 
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Committee  members  serve  a  3-vear 
term,  with  possible  reappointment  to  an 
additional  3-year  term. 

Nominees  must  be  US  citizens  and 
be  able  to  devote  approximately  80 
hours  per  year  to  committee  business. 
Members  will  be  compensated  and 
reimbursed  for  travel  (including  per- 
diem  in  lieu  of  subsistence)  and 
secretarial  and  correspondence 
expenses  unless  the  member  is  a  full- 
time  Federal  employee.  Full-time 
Federal  employees  are  only  reimbursed 
for  travel  expenses.  Nominees  will 
undergo  a  security  background  check 
and  will  be  required  to  complete 
financial  disclosure  statements  to  avoid 
conflict-of-interest  issues. 

Dated  at  Washington,  DC;  this  27th  day  of 
June.  2000, 

For  the  US  Nuclear  Regulatory  Commission. 
.\ndrew  L.  Bates. 

Adv:son'  Commitiee  Management  Officer. 
Office  of  the  Secretary  of  the  Commission. 
[PR  Doc  00-16896  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  the  Nuclear 
Regulatory  Commission's  Licensing 
Process  for  the  Mixed  Oxide  Fuel 
Fabrication  Facility;  Notice  of  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  hosting  two 
public  meetings  to  discuss  the  licensing 
process  for  the  mixed  oxide  (MOX)  fuel 
fabrication  facility.  One  meeting  will  be 
held  in  Columbia,  South  Carolina,  and 
the  second  meeting  will  be  neld  in  N. 
Augusta.  South  Carolina.  The  purpose 
of  both  meetings  is  to  explain  the  NRC's 
role  for  MOX,  describe  the  NRC  s 
licensing  process,  describe 
opportunities  for  public  participation 
during  the  licensing  process,  and  to 
answer  questions  from  meeting 
participants, 

DATES:  The  meetings  are  scheduled  for 
Wednesday,  Julv  12.  2000.  (Columbia, 
South  Carolina)' and  July  13,  2000,  (N, 
Augusta,  South  Carolina).  Each  meeting 
will  run  from  7  p.m.  to  10  p.m.  The 
meetings  are  open  to  the  public. 
ADDRESSES:  The  Columbia,  South 
Carolina,  meeting  uill  be  held  at  the 
University  of  South  Carolina's  Capstone 
Conference  Center,  which  is  located  at 
900  Barnwell  St..  Columbia,  South 
Carolina,  Parking  is  available  on  the 
street  (free  after  6  p.m.),  or  in  lots 


located  immediately  Northwest  of  the 
Capstone  building,  the  southern  comer 
at  the  intersection  of  Barnwell  and 
Pendleton,  or  at  the  intersection  of 
Pendleton  and  Barnwell.  The  lots  are 
free  after  5  p.m. 

The  N.  Augusta.  South  Carolina, 
meeting  will  be  held  at  the  N.  Augusta 
Community  Center.  The  N.  Augusta 
Community  Center  is  located  at  495 
Brookside  Drive  in  N.  Augusta,  South 
Carolina  Parking  is  available  adjacent  to 
the  building, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  contact  .Andrew  Persinko, 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regtilatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6522  or  e-mail 
axpl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  June,  2000, 

For  the  Nuclear  Regulatory  Commission. 
Michael  Tokar, 

Acting  Chief,  Special  Projects  Branch, 
Division  of  Fuel  Cycle  Safety  and  Safeguards, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
[FR  Doc  00-16898  Filed  7-3-00;  8:45  ami 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  July  3,  10, 17,  24,  31, 

and  August  7,  2000. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  3 

There  are  no  meetings  scheduled  for 
the  Week  of  July  3. 

W  eek  of  July  10 — Tentative 

Monday,  July  10 

1:25  jp.m. 
Affirmation  Session  (Public  Meeting) 
a:  Rulemaking  to  Modify  the  Event 
Reporting  Requirements  for  Power 
Reactors  in  10  CFR  50.72  and  50.73 
and  for  Independent  Spent  Fuel 
Storage  Installations  (ISFSI)  in  10 
CFR  72.216 
b:  Final  Rule:  10  CFR  Parts  30,  31,  and 
32 — "Requirements  for  Certain 
Generally  Licensed  Industrial 
Devices  Containing  Byproduct 
Material"  and  Related  Change  to  the 
Enforcement  Policy 


c:  Hydro  Resources,  Inc.  Petition  for 

Review  of  LBP-99-18,  LBP-9^19, 

&  LBP-99-30 
1:30  p.m. 
Briefing  on  Proposed  Export  of  High 

Enriched  Uranium  to  Canada 

(Public  Meeting) 

Tuesday,  July  1 1 

9:30  a.m. 
Discussion  of  Intragovemmental 
Issues  (Closed — Ex.  4  and  9) 

Week  of  July  17— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  17. 

Week  of  July  24 — Tentataive 

Tuesday,  July  25 

3:25  p.m. 
Affirmation  Session  (Public  Meeting) 
(If  necessary) 

Week  of  July  31— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  31. 

Week  of  August  7 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  7. 

Note:  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recordin«l — f3011  415-1292 

CONTACT  PERSON  FOR  MORE  INFORMA^ON: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wTnh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  June  30,  2000. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doc.  00-17067  Filed  6-30-00;  2:07  p.mj 

BILUNG  CODE  759(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  bmaii  business  Aomuustration. 
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ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
August  4.  2000.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agencv  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street.  SVV  .  5th  Floor.  Washington.  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
[acqueline  White.  .Agencv  Clearance 
Officer,  (202)  205-7044  ' 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Personal  History. 

No:  912. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Applicants  for  loan  and  other  forms  of 
SBA  assistance. 

Annual  Responses:  55,000. 

Annual  Burden:  13,750. 

Jacqueline  White, 

Chief,  Administrative  information  Branch. 

[FR  Doc  00-16800  Filed  7-3-00;  8:45  am] 

BILUNG  COOE  aQ2&-01-M 


OFFICE  OF  SPECIAL  COUNSEL 

Proposed  Information  Collection 
Activities;  Request  for  Comn>ent 

AGENCY:  US  Office  of  Special  Counsel. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
chapter  35).  and  implementing 
regulations  at  5  CFR  Part  1320,  this  is 
the  second  Federal  Register  notice 
published  by  the  U.S.  Office  of  Special 
Counsel  (OSCj  about  proposed 
information  collection  activities. 


consisting  of  two  forms  for  the 
collection  of  information  pursuant  to 
OSC  regulations  at  5  CFR  1800.1  (Filing 
complaint  of  prohibited  personnel 
practices  or  other  prohibited  activities.) 
and  5  CFR  1800.2  (Filing  disclosures  of 
information).  OSC  is  requesting 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  to  extend  the  use  of 
two  previously  approved  information 
collections:  (1)  Form  OSC-11 
(Complaint  of  Possible  Prohibited 
Personnel  Practice  or  Other  Prohibited 
Activity);  and  (2)  Form  OSC-12 
(Disclosure  of  Information),  as  revised. 
Revisions  include:  (1)  Style,  format,  and 
other  minor  changes,  such  as  requests 
for  fax  nimibers,  e-mail  addresses,  and 
details  of  certain  allegations  in  a 
different  format;  (2)  addition  of 
explanatory  information  about  OSC 
jurisdiction,  the  elements  required  to 
prove  some  claims,  and  certain 
procedural  rights;  and  (3)  description  of 
new  and  revised  Privacy  Act  routine 
uses  published  by  OSC  after  the  last 
OMB  approval.  OSC  anticipates  that  this 
additional  information  will  add  to  the 
burden  estimate  for  Form  OSC-1 1 , 
which  has  been  increased  since  OMB's 
last  approval  from  one  hour  to  one  hour 
and  15  minutes.  OMB's  current 
approval  for  these  collections  of 
information  expires  on  August  31,  2000. 

On  April  17,  2000.  notice  of  this 
request  for  OMB  approval  with  a  request 
for  public  comment  was  published  in 
the  Federal  Register  at  65  FR  20504. 
The  notice  and  the  proposed  forms  were 
also  posted  on  OSC's  Web  site  (at 
www.osc.gov)  on  April  18,  2000.  No 
comments  on  these  information 
collections  were  received. 

Since  the  April  notices,  typographical 
and  other  non-substantive  have  been 
made  to  the  proposed  complaint  form. 
Changes  have  also  been  made  in  the 
estimated  annual  number  of 
respondents  and  corresponding  annual 
burden  hours  reported  in  first  Federal 
Register  notice  with  respect  to  both 
forms,  based  on  recalculations  of  the 
number  of  complaints  and  disclosures 
that  may  be  filed  during  the  three-year 
period  for  which  OMB  approval  is 
sought. 

Federal  employees,  other  federal 
agencies,  and  the  general  public  are 
invited  to  comment  on  OSC's 
information  collection  activities  relating 
to  possible  prohibited  employment 
practices  and  whistleblower  disclosures. 
DATES:  Comments  should  be  received  on 
or  before  August  4.  2000 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  U.S. 


Office  of  Special  Counsel,  Old  Executive 
Office  Building.  Washington.  DC  20503. 
A  copy  of  any  comments  should  also  be 
sent  to  Kathryn  Stackhouse.  U.S.  Office 
of  Special  Counsel,  Planning  and 
Advice  Division.  1730  M  Street.  NW., 
Washington,  DC  20036-4505 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collections  of  information 
and  supporting  documentation  are 
available  from  Kathr\Ti  Stackhouse  or 
Marlene  M.  Cleaveland.  U.S.  Office  of 
Special  Counsel,  Planning  and  Advice 
Division.  1730  M  Street,  NW.  Suite  300. 
Washington.  DC  20036-4505;  telephone 
(202)  653-6971;  facsimile  (202)  653- 
5151. 

SUPPLEMENTARY  INFORMATION:  Comment 

is  requested  on  the  following  two 
collections  of  information; 

Title  of  Collection:  Complaint  of 
Possible  Prohibited  Personnel  Practice 
or  Other  Prohibited  Activity. 

Agencv  Form  Xuniher  O'SC-11  (OMB 
Control  Number  3255-0002). 

Summary  of  the  Collection  of 
Information:  This  form  is  intended  for 
use  by  current  and  former  federal 
employees,  and  applicants  for  federal 
employment,  in  filing  allegations  with 
OSC  of  prohibited  personnel  practices 
and  other  prohibited  activity  with  OSC's 
jurisdiction 

Need  for  Informatjon  and  Proposed 
Use:  This  information  is  needed  by  OSC 
to  investigate  and  seek  any  appropriate 
remedies  for  allegations  of  prohibited 
personnel  practices  and  other 
prohibited  activity,  pursuant  to  its 
statutory  authority  at  5  U.S.C.  1211,  et 
seq. 

Likely  Respondents:  Current  and 
former  federal  employees,  and 
applicants  for  federal  employment. 

Estimated  Annual  Number  of 
Respondents:  1771 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour  and  15  minutes. 

Estimated  Annual  Burden:  2214 
hours. 

Title  of  Collection:  Disclosure  of 
Information. 

Agency  Form  Number:  OSC-12  (OMB 
Control  Number  3255-0002). 

Summary-  of  the  Collection  of 
Information:  This  form  is  intended  for 
use  by  current  and  former  federal 
employees,  and  applicants  for  federal 
employment,  in  making  whistleblower 
disclosures  of  violations  of  any  law. 
rule,  or  regulation;  gross 
mismanagement;  a  gross  waste  of  funds; 
an  abuse  of  authority;  or  a  substantial 
and  specific  danger  to  public  health  or 
safety. 

Need  for  Information  and  Proposed 
Use:  This  information  is  needed  by  OSC 
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to  review  whistleblower  disclosures  of 
wrongdoing  m  federal  agencies,  and  to 
refer  disclosures  in  appropriate  cases  to 
the  head  of  the  agency  involved  for 
investigation,  pursuant  to  its  statutory 
authority  at  5  U.S.C  1211.  et  seq 

Likely  Respondents:  Current  and 
former  federal  employees,  and 
applicants  for  federal  employment. 

Estimated  Annual  Number  of 
Respondents:  475. 

Frequency  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  Burden:  475  hours. 

The  two  proposed  forms  described 
above  are  available  on  OSC's  Web  site 
(at  www.osc.gov). 

Dated.  June  29.  2000. 

Erin  M.  McDonnell. 

Associate  Special  Counsel  for  Planning  and 
Advice. 

fFR  Doc  00-16945  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  7405-01-? 


DEPARTMENT  OF  STATE 
[Public  Notice  3357] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Drink 
and  Be  Merry:  Wine  and  Beer  in 
Ancient  Times" 

DEPARTMENT:  United  States  Department 
of  State 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authoritv  vested  in  me  bv  the  Act  of 
October  19,'l965  (79  Stat  985.  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.).  Delegation  of  Authority 
No,  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition  "Dnnk 
and  Be  Merry;  Wine  and  Beer  in 
Ancient  Times"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  The  Jewish  Museum. 
New  York,  NY  from  July  30,  thru 
November  5,  2000  is  in  the  national 
interest.  The  action  of  the  United  States 
in  this  matter  and  the  immunity  based 
on  the  application  of  the  provisions  of 
the  law  involved  does  not  imply  any 
view  o  f  the  United  States  concerning 
the  ownership  of  these  exhibition 
objects.  Further,  it  is  not  based  upon 
and  does  not  represent  any  change  m 


the  position  of  the  United  States 
regarding  the  status  of  Jerusalem  or  the 
territories  1978,  of  President  Jimmy 
Carter,  attached  to  the  Camp  David 
Accords,  repnnted  in  78  Dept.  of  State 
Bulletin  11  (October  1978);  Statement  of 
September  1,  1982  of  President  Ronald 
Reagan,  reprinted  in  82  Dept.  of  State 
Bulletin  23  (September  1982).  Public 
Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  mcludmg  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney- Adviser.  Office  of  the  Legal 
Adviser,  US  Department  of  State 
(telephone:  202/G19-6981).  The  address 
is  U.S.  Department  of  State,  SA— 44; 
301-4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  June  23,  2000. 
WUliam  B  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[PR  Doc  00-16905  Filed  7-4-00;  8:45  am] 

BILLING  CODE  4710-Oe-P 


DEPARTMENT  OF  STATE 

[Public  Notice  #3356] 

FY  2000  Funding  Under  the  Research 
and  Training  for  Eastern  Europe  and 
the  Independent  States  of  the  Former 
SovletUnlon  Actof  1983 

On  April  21,  2000,  Secretary  of  State 
Madeleine  Albright  approved  the 
recommendations  of  the  Advisory 
Committee  for  the  Study  of  Eastern 
Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  The  Title  VIU 
program,  administered  by  the 
Departmeht  of  State,  seeks  to  build 
expertise  among  .Americans  on  Russia. 
Eurasia,  and  Central  and  East  Europe 
through  support  for  advanced  research, 
language  and  graduate  training,  and 
other  activities  both  m  the  US  and  ;n 
the  region,  FY'  2000  grant  recipients  are 
listed  below 

1.  American  Council  of  Learned 
Societies 

Granr  $420,000  (EE). 

Purpose:  To  support  dissertation 
fellowships,  institutional  grants  for 
language  training  in  the  U.S.  covering 
the  basic  languages  of  Central  and  East 
Europe,  the  Junior  Scholars'  Training 
Seminar,  and  post-doctorai  research 
fellowships. 

Contact:  Jason  Parker.  Executive 
Associate,  Amencan  Council  of  Learned 
Societies,  228  East  45th  Street,  New 
York,  NY  10017-3398,  (212)  697-1505 


(ext.  134/135),  Fax  (212)  949-8058,  e- 
mail:  jason@acls.org. 

2.  American  Councils  for  International 
Education 

Grant:  $420,000  ($355.000-NIS, 
$65,000-EE/B). 

Purpose:  To  support  programs  for 
Advanced  Russian  Language  and  Area 
Studies.  Languages  of  the  NIS.  Central 
and  East  European  languages. 
Individualized  Language  Training  and 
Research.  Field  Research  Fellowships 
with  the  National  Council  for  Eurasian 
and  East  European  Research,  and  Policy 
Forums. 

Contact.-  Graham  Hettlinger.  American 
Councils  for  International  Education, 
1776  Massachusetts  Avenue,  NW,  Suite 
700,  Washington,  DC  20036.  (202)  833- 
7522.  Fax  (202)  833-7523,  e-mail: 
Hettlinger@actr.org. 

3.  The  William  Davidson  Institute  of  the 
University  of  Michigan  Business  School 

Grant:  $170,000  ($70,000-NIS; 
$100,000-EE). 

Purpose:  To  support  post-doctoral 
research  fellowships  on  public  policy 
affecting  the  development  of  markets  in 
the  Balkans  and  in  Central  Asia  and  the 
Caucasus. 

Contact:  Sharon  Nakpairat, 
Administrative  Director.  The  William 
Davidson  Institute,  University  of 
Michigan  Business  School.  724  East 
University  Avenue.  Ann  Arbor,  MI 
48109-1234,  (734)  936-0041,  Fax  (734) 
763-5850. 

4.  University  of  Illinois  at  Urbana- 
Champaign 

Grant:  $125,000  ($95,00O-NIS; 
$30,000-EE/B). 

Purpose:  To  support  the  Summer 
Research  Laboratory,  which  provides 
dormitory  housing  and  access  to  the 
University's  library  for  advanced 
research,  and  the  Slavic  Reference 
Service,  which  locates  materials 
unavailable  through  regular  interUbrary 
loan. 

Contact:  Dianne  Merridith,  Program 
Administrator.  Russian  and  East 
European  Center,  University  of  Illinois 
at  Urbana-Champaign,  104  International 
Studies  Building,  910  South  Fifth  Street. 
Champaign,  IL  61820,  (217)  333-1244, 
Fax  (217)  333-1582.  e-mail: 
reec@uiuc.edu. 

5.  Institute  of  International  Education 

Grant:  $100,000  ($50,000-NIS; 
$50,000-EE). 

Purpose:  To  support  Professional 
Development  Fellowships  for  yoxmg 
professionals  in  fields  related  to  public 
service  and  civil  policy  in  the  Balkans 
and  in  Central  Asia  and  the  Caucasus. 
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Contact:  Andrew  Small.  Program 
Manager,  US  Student  Programs, 
Institute  of  International  Education,  809 
United  Nations  Plaza,  New  York,  NY 
10017-3580,  (212)  984-5326.  Fax  (212) 
984-5325,  e-mail:  asmall@iie.org. 

6.  International  Research  and 
Exchanges  Board 

Grant  5565,000  ($315,000-NIS; 
S250,OO(>-EE  B) 

Purpose.  To  support  its  programs  for 
Individual  Advanced  Research 
Opportunities.  Short-term  Travel 
Grants.  Black  Sea  and  Caspian  Regional 
Policy  Svmposia,  Dissemination,  and 
Policy  Forums. 

Contact:  Joyce  Warner,  Director. 
Academic  Exchanges  and  Research 
Division,  International  Research  and 
Exchanges  Board,  1616  H  Street.  NW, 
Washington,  DC  20006.  (202)  628-8188, 
Fax  (202)  628-8189,  e-mail: 
iwarner@irex.org. 

7.  National  Council  for  Eurasian  and 
East  European  Research 

Gmnt  51,200,000  i$900,000-NIS; 
5300,000-EE  B). 

Purpose:  To  support  the  Research 
Contract  and  Fellowship  Grant 
Programs  for  postdoctoral  research. 
Policy  Research  Fellowships  in  the  NIS 
and  Central  and  East  Europe,  and  the 
Ed,  A.  Hewett  Fellowship  Program  to 
allow  a  scholar  to  work  on  a  research 
proiect  for  a  year  while  serving  in  a  USG 
agencv. 

Contact:  Robert  Huber.  President, 
National  Council  for  Eurasian  and  East 
European  Research.  910  17th  Street, 
N'\V.  Suite  300.  Washington,  DC  20006, 
!202)  822-6950,  Fax^(202)  822-6955.  e- 
mail:  nceeerdc@aol.com, 

8.  Social  Science  Research  Council 

Grant:  $775,000  ($745,000-NIS. 
530,000-EE/B) 

Purpose:  To  support  dissertation 
fellowships,  advanced  graduate 
fellowships,  US-based  institutional 
training  in  the  languages  of  the  NIS.  the 
dissertation  work.shop  on  understudied 
regions,  and  postdoctoral  fellowships. 

Contact  Seteney  Shami.  Program 
Director.  Social  Science  Research 
Council.  810  7th  Avenue,  31st  Floor. 
New  York.  NY  10019.  (212)  377-2700, 
Fax  (212)  377-2727.  e-mail: 
shami@ssrc,org 

9.  The  Woodrow  Wilson  Center  for 
International  Scholars 

Grant:  $720,000  ($470.000-NIS: 
S250,000-EE/B). 

Purpose:  To  support  the  Research  and 
Short-term  Scholar  Programs, 
internships,  meetings,  outreach  and 
publications  of  the  Kennan  Institute  for 


Advanced  Russian  Studies  and  the  East 
European  Studies  of  the  European 
Program,  including  the  Kennan 's 
Workshop  on  the  Role  of  Women  in 
Post-Communist  Transitions  and  the 
East  European  Program's  Junior 
Scholars'  Training  Seminar. 

Contact:  Nancy  Popson.  Deputy 
Director.  Kennan  Institute.  (202)  691- 
4100.  Fax  (202) 691-4247 
or 

Martin  Sletzinger,  Director.  East 
European  Studies.  The  Wilson  Center. 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004-3027,  (202)  691- 
4263,  Fax  (202) 691-4247. 

Dated:  June  27,  2000. 
W.  Kendall  Myers. 

Acting  Executive  Director,  Advisory 
Committee  for  Study  of  Eastern  Europe  and 
the  Independent  States  of  the  Former  Soviet 
Union. 

|FR  Doc.  00-16904  Filed  7-4-00;  8:45  ami 

BILUNG  CODE  4710~32-P 


DEPARTMENT  OF  STATE 
[Public  Notice:  3355] 

Universal  Postal  Union  Reform 
Initiatives 

DEPARTMENT:  United  States  Department 

of  State. 

ACTION:  Notice  of  briefing. 

SUMMARY:  The  Department  of  State  will 
host  a  briefing  on  Tuesday,  September 
26,  2000,  to  provide  an  update  on 
reform  initiatives  at  the  Universal  Postal 
Union  (UPU). 

The  briefing  will  be  held  from  2:00 
p.m.  until  approximately  4:00  p.m.,  on 
September  26,  2000,  in  Room  1105  of 
the  Department  of  State,  2201  C  Street, 
NW.,  Washington,  DC.  The  briefing  will 
be  open  to  the  public  up  to  the  capacity 
of  the  meeting  room. 

The  briefing  will  provide  information 
on  the  results  of  the  recent  meetings  of 
the  High-Level  Group  on  the  Future  of 
the  UPU,  and  of  the  UPU  Postal 
Operations  Council,  as  well  as  on  other 
significant  UPU-related  issues  The 
briefing  will  be  chaired  by  Ambassador 
E.  Michael  Southwick  of  the  Department 
of  State. 

Entry  to  the  Department  of  State 
building  is  controlled  and  will  be 
facilitated  by  advance  arrangements.  In 
order  to  arrange  admittance,  persons 
desiring  to  attend  the  briefing  should, 
no  later  than  noon  on  September  25. 
2000.  notify  the  Office  of  Technical  and 
Specialized  Agencies.  Bureau  of 
International  Organization  Affairs. 
Department  of  State,  preferably  by  fax, 
providing  the  name  of  the  meeting  and 


the  individual's  name.  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number.  The  fax  number  to  use  is  (202) 
647-8902,  Voice  telephone  is  (202)  647- 
2752.  This  request  applies  to  both 
government  and  non-government 
individuals. 

All  attendees  must  use  the 
Department  of  State  diplomatic  entrance 
at  22nd  and  C  Streets,  NW.  One  of  the 
following  means  of  identification  will 
be  required  for  admit'ance:  Anv  U,S, 
driver's  license  with  photo,  a  passport, 
or  any  U.S.  Government  agency 
identification  card 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  briefing  may 
be  directed  to  Mr.  Neil  Boyer  at  (202) 
647-1044. 

Dated:  June  27,  2000. 
Neil  A.  Beyer, 

Acting  Director.  Office  of  Technical  and 
Specialized  Agencies.  Bureau  of  Internationa] 
Organization  Affairs,  Department  of  State. 
[PR  Doc.  00-16903  Filed  7-4-00:  8:45  am) 

BILUNG  CODE  4710-19-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Deadline  for  Submission  of 
Petitions  for  the  2000  Annual  Country 
Eligibility  Practices  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  the  2000  Annual  GSP 
Country  Eligibility  Practices  Review  and 
Cancellation  of  the  2000  Annual  GSP 
Product  Review. 

SUMMARY:  The  deadline  for  the 
submission  of  petitions  for  the  2000 
.Annual  GSP  Country  Eligibilitv 
Practices  Review  is  5  p.m..  Monday, 
August  21.  2000, 

FOR  FURTHER  INFORMATION  CONTACT;  GSP 
Subcommittee.  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street,  NW..  Room  518.  WashiniJ'on,  DC 
20508.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION: 

Announcement  of  2000  Annual  GSP 
Country  Eligibility  Practices  Review 
and  Cancellation  of  2000  Annual  GSP 
Product  Review 

The  GSP  regulations  (15  CFR  Part 
2007)  provide  the  schedule  of  dates  for 
conducting  an  annual  review  unless 
otherwise  specified  bv  a  Federal 
Register  notice.  Notice  is  hereby  given 
that,  in  order  to  be  considered  in  the 
2000  Annual  GSP  Country  Eligibility 
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Practices  Review,  all  petitions  to  review 
the  GSP  status  of  any  beneficiary 
developing  country  must  be  received  by 
the  GSP  Subcommittee  of  the  Trade 
Pohcy  Staff  Committee  no  later  than  5 
p.m.,  Monday,  August  21,  2000. 
Petitions  submitted  after  the  deadline 
will  not  be  considered  for  review  and 
will  be  returned  to  the  petitioner. 

Notice  also  is  hereby  given  that  the 
2000  Annual  GSP  Product  Review  is 
canceled  due  to  the  extraordinary  work 
that  is  required  to  conduct  an 
accelerated  review  of  products  eligible 
to  be  designated  under  GSP  for 
beneficiaries  of  the  Africa  Growth  and 
Opportunity  Act, 

The  GSP  provides  for  the  duty-free 
importation  of  designated  articles  when 
imported  from  designated  beneficiary 
developing  countries.  The  GSP  is 
authorized  by  title  V  of  the  Trade  Act  of 
1974  (19  U.S.C.  2461  et  seq).  as 
amended  (the  "Trade  Act"),  and  is 
implemented  in  accordance  with 
Executive  Order  11888  of  November  24, 
1975,  as  modified  by  subsequent 
Executive  Orders  and  Presidential 
Proclamations, 

A.  2000  GSP  Annual  Country  Eligibility 
Practices  Review 

Interested  parties  may  submit 
petitions  to  have  the  GSP  status  of  any 
eligible  beneficiary  developing  countr>' 
reviewed  with  respect  to  any  of  the 
designation  cnteria  listed  in  sections 
502fb)  or  502(c)  of  the  Trade  Act  (19 
U.S.C.  2462(b)  and  (c)).  Such  petitions 
must  complv  with  the  requirements  of 
15  CFR  2007.01(b). 

B.  Submission  of  Petitions  and  Requests 

Petitions  to  modify  GSP  treatment 
should  be  addressed  to  GSP 
Subcommittee,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street.  NW.. 
Room  518.  Washington.  DC  20508,  An 
original  and  fourteen  (14)  copies  of  each 
petition  must  be  submitted  in  English. 
If  the  petition  contains  business 
confidential  information,  an  original 
and  foiuleen  (14)  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  an  original  and 
fourteen  (14)  copies  of  the  business 
confidential  version  must  be  submitted. 
In  addition,  the  submission  containing 
business  confidential  information 
should  be  clearly  marked  "business 
confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  submission. 
Petitions  submitted  as  "business 
confidential"  must  conform  to  15  CFR 
2003.6  and  other  qualifying  information 
submitted  in  confidence  must  conform 
to  15  CFR  2007.7.  The  version  that  does 
not  contain  business  confidential 
information  (the  public  version)  should 


also  be  clearly  marked  at  the  top  and 
bottom  of  each  (either  page  "public 
version"  or  "nonconfidential '), 

Only  the  pubhc  versions  of  the 
submissions  will  be  available  for  public 
inspection  and  only  by  appointment. 
.Appointments  to  review  petitions  may 
be  made  bv  contacting  Ms,  Brenda  Webb 
(Tel,  202/395-€186)  of  the  USTR  Public 
Reading  Room.  The  hours  of  the 
Reading  Room  are  9.30  a.m.  to  12  noon 
and  1:00  p.m.  to  4  p.m.,  Monday 
through  Friday 

I  on  Rosenbaiim, 

Assistant  US  Trade  Representative  for  Trade 

and  Development 

IFR  Doc   00-16873  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  3M1-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-2021 

WTO  Consultations  Regarding  U.S. 
Action  Under  Section  203  of  ttie  Trade 
Act  of  1974  Concerning  Line  Pipe 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  June  13,  2000, 
Korea  requested  consultations  with  the 
United  States  under  the  Marrakesh 
.Agreement  Establishing  the  World 
Trade  Organization  (WTO),  regarding 
the  US,  action  under  section  203  of  the 
Trade  Act  of  1974  ("Trade  Act")  (19 
U.S.C.  2253)  concerning  line  pipe. 
Presidential  Proclamation  7274.  issued 
on  February  18.  imposed  safeguards  on 
imports  of  line  pipe,  effective  March  1, 
2000  (65  FR  9193.  February  23,  2000). 
Korea  alleges  that  the  US.  action  on  fine 
pipe  is  inconsistent  with  various 
provisions  of  the  WTO  Agreement  on 
Safeguards  and  the  General  Agreement 
on  Tariffs  and  Trade  1994  ( "GATT 
1994"),  Pursuant  to  Article  4,3  of  the 
WTO  Dispute  Settlement  Understanding 
("DSU"),  such  consultations  are  to  take 
place  within  a  period  of  30  days  from 
the  date  of  the  request,  or  within  a 
period  otherwise  mutually  agreed 
between  the  United  States  and  Korea. 
USTR  invites  wntten  comments  from 
the  public  concerning  the  issues  raised 
in  this  dispute, 

DATES:  Although  the  USTR  vfiW  accept 
anv  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  fuly  21  to  be 
assured  of  timely  consideration  by 
USTR  prior  to  consulting  with  Korea. 


ADDRESSES:  Submit  conunents  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW.,  Washington,  DC,  20508.  Attn:  Line 
Pipe  Dispute.  Telephone  (202)  395- 
3582 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Shub,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW  ,  Washington,  DC  (202)  395-7305. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537fb)(l))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment, 
USTR  is  providing  notice  that 
consultations  have  been  requested 
pursuant  to  the  WTTO  Ehspute 
Settlement  Understanding.  If  such 
consultations  should  fail  to  resolve  the 
matter  and  a  dispute  settlement  panel  is 
established  pursuant  to  the  DSU,  such 
panel,  which  would  hold  its  meetings  in 
Geneva.  Switzerland,  wou'd  be 
expected  to  issue  a  report  on  its  findings 
and  recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Korea 

On  December  22, 1999,  the  United 
States  International  Trade  Commission 
(USITC)  transmitted  to  the  President  an 
affirmative  determination  in  its 
investigation  under  section  202  of  the 
Trade  Act  (19  U.S.C.  2252),  with  respect 
to  imports  of  certain  circular  welded 
carbon  quaUty  line  pipe  (line  pipe) 
provided  for  in  subheadings  7306.10.10 
and  7306.10.50  of  the  Harmonized 
Schedule  of  the  United  States.  The 
USITC  determined  that  line  pipe  is 
being  imported  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  or  the  threat  of  serious 
injury  to  the  domestic  industry 
producing  a  like  or  directly  competitive 
article. 

On  February  18,  2000,  pursuant  to 
section  203  of  the  Trade  Act  (19  U.S.C 
2253).  Presidential  proclamation  7274 
imposed  increases  in  duties  on  imports 
of  line  pipe  in  excess  of  9000  short  tons 
(8,164,663  kg)  from  each  country, 
effective  March  1 ,  2000  through  March 
1,  2003.  Proclamation  7274  exempts 
products  of  Canada  and  Mexico  from 
these  duty  increases.  Korea  alleges  that 
"the  U.S.  procedures  and 
determinations  that  led  to  the 
imposition  of  the  safeguard  measure  as 
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well  as  the  measure  itself  are 
inconsistent  with  U.S.  obligations  under 
Articles  2.  3,  4,  5,  11  and  12  of  the  WTO 
Agreement  on  Safeguards  and  with 
Articles  I,  XHI  and  XIX  of  the  GATT 
1994. 

Public  Comment.  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  wTitten  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  ■BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U  S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  m  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW  ,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  bv  USTR  from  the 
public  with  respect  to  the  proceeding; 
and.  if  applicable,  the  U.S.  submissions 
to  the  panel  in  the  proceeding,  the 
submissions,  or  non -confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel,  and  the  report 
of  the  Appellate  Body  .\n  appointment 
to  review  the  public  file  (Docket  WTO/ 
D-202.  Line  Pipe  Dispute)  may  be  made 
by  calling  Brenda  Webb,  (202)  395- 
6186.  The  USTR  Reading  Room  is  open 
to  the  public  from  9:30  a.m.  to  12  noon 


and  1  p.m.  to  4  p.m.,  Monday  through 
Friday. 

A.  Jane  Bradley, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

[FR  Doc.  00-16962  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Offjce  of  the  Secretary 

Aviation  Proceedings.  Agreements 
Filed  During  the  Week  Ending  June  23, 
2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2000-7549. 
Date  Filed:  June  19,  2000. 
Parties:  Members  of  the  International  Air 
Transport  Association. 
Subject: 

FTC2  EUR  0316  dated  May  23,  2000 

(Issuance). 
PTC2  EUR  0325  dated  June  16,  2000 

(Adoption) 
Mail  Vote  076— Resolution  078y 
TC2  Pax  Fares  Within  Europe 
Intended  effective  date:  June  23,  2000 
Docket  Number:  OST-2000-7566. 
Date  Filed:  June  22,  2000. 
Parties:  Members  of  the  International  Air 
Transport  Association. 
Subject: 

CAC/28/Meet/006/00  dated  June  8.  2000 

Finally  Adopted  Resos  Rl-6 

Minutes— CAC/28/Meety0O5/OO  dated  June 

7,2000 
Intended  effective  date:  October  1,  2000 
Docket  Number:  OST-2000-7579. 
Date  Filed:  June  23,  2000. 
Parties:  Members  of  the  International  Air 
Transport  Association. 
Subject: 

PrCl2  USA-EUR  0099  dated  June  20. 

2000. 
North  Adantic  USA-Europe  Expedited 

Resolutions  002v  and  054s 
Intended  effective  date:  August  1.  2000 

Dorothy  Y.  Beard, 

Federal  Register  Liaison . 

[FR  Doc.  00-16825  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Week 
Ending  June  23,  2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  etseq.].  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modif\'  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  OST-2000-7546. 
Date  Filed:  June  19.  2000. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  10,  2000. 

Description:  Application  of  Swissjet, 
Inc.  pursuant  to  49  U.S.C.  41102  and 
subpart.  Q,  applies  for  a  Certificate  of 
Public  Convenience  and  Necessity  to 
authorize  Swissjet  to  engage  in  foreign 
charter  air  transportation  of  persons, 
property  and  mail. 
Docket  Number:  OST-2000-7547. 
Date  Filed:  June  19,  2000. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  10.  2000. 

Description:  Application  of  Swissjet 
Inc.  pursuant  to  49  U.S.C.  41102  and 
subpart  Q,  applies  for  a  Certificate  of 
Public  Convenience  and  Necessity  to 
authorize  Swissjet  to  engage  in 
interstate  charter  air  transportation  of 
persons,  property  and  mail. 
Docket  Number:  OST-2000-7548. 
Date  Filed:  June  19.  2000. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  10,  2000. 

Description:  Application  of 
Continental  Airlines,  Inc.  pursuant  to  49 
U.S.C.  41102  and  subpart  B,  applies  for 
renewal  of  its  Route  682  certificate 
authorizing  Continental  to  provide 
scheduled  air  transportation  of  persons, 
property  and  mail  between  Newark, 
New  Jersey,  and  Lima,  Peru,  via  the 
intermediate  point  Bogota,  Colombia. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  00-16824  Filed  7-3-00;  8:45  am) 
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II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Advisory  Circular  20-143] 

Installation,  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  issuance  of  Advisory 
Circular  (AC)  20-143. 

SUMMARY:  This  notice  announces  the 
is.suance  of  AC  20-143,  Installation, 
Inspection,  and  Maintenance  of  Controls 
for  General  Aviation  Reciprocating 
Aircraft  Engines.  This  AC  presents 
information  regarding  the  inspection, 
maintenance,  and  installation  of  engine 
controls  with  emphasis  on  the  airframe 
portion  of  these  systems.  It  provides 
guidance  to  design  and  maintenance 
personnel  to  reduce  the  number  of 
airplane  accidents  and  incidents  related 
to  the  loss  of  engine  power  control.  This 
AC  provides  a  supplement,  but  does  not 
replace  the  procedures  m  the 
manufacturers'  maintenance  manuals. 
This  material  is  neither  mandatory  nor 
regulatory  in  nature  and  does  not 
constitute  a  regulation. 
DATES:  On  June  6,  2000,  the  Small 
Airplane  Directorate  issued  Advisory 
Circular  No.  20-143. 

How  to  Request  Copies:  Copies  of  the 
AC  are  available  from  the  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center,  3341  Q 
75th  Avenue.  Landover.  MD  20785.  The 
advisorv  circular  is  also  available  on  the 
internet  at  http://www.faa.gov/avr/air/ 
airhome.htm. 

Issued  in  Kansas  Qty,  Missouri,  on  June 
23.  2000. 
Larry  E.  Werth, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

IFR  E)oc.  00-16917  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  ttw  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  El  Paso 
International  Airport,  El  Paso,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  F.\A  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  El  Paso  International  Airport 
under  the  provisions  of  the  Aviation 
Safetv  and  Capacity  Expansion  Act  of 
1990"(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  .August  4,  2000, 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  Fort  Worth,  Texas  76193- 
0610, 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Patrick  T. 
Abeln.  Manager  El  Paso  International 
Airport  at  the  following  address:  Patrick 
T,  Abeln.  Director  of  Aviation,  El  Paso 
International  .\irport,  6701  Convair 
Road,  El  Paso.  TX  79925. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158,23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Forth 
Worth,  Texas  76193-0610,  (817)  222- 
5613, 

The  application  may  be  reviewed  in 
person  at  this  same  location, 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  El  Paso 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
L^  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub,  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  21,  2000  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  .Airport  was  substantially  complete 
within  the  requirements  of  §  158,25  of 
part  158  The  F.\A  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  5,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

Total  estimated  PFC  revenue: 
$5,502,927. 

PFC  application  number:  0D-02-U- 
00-ELP. 


Brief  description  of  proposed 
project(s): 

Projects  To  Use  PFC's 

1.  Extend  Runway  4/22  and  Parallel 
Taxiway  1,000  feet. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  FAR  part  135  on  demand  air 
Taxi/Commercial  Operator  (ATGO) 
reporting  on  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  El  Paso 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  June  21, 
2000. 

Naomi  L.  Saimden. 
Manager,  Airports  Division. 
[FR  Doc.  00-16921  Filed  7-3-00:  8:45  am] 

BILUNG  CODE  4»10-t»-H 


DEPARTMENT  OF  TP  NSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Fayetteville  Regiorvai  Airport, 
Fayetteville,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  two  projects 
that  were  inadvertently  omitted  from 
the  May  25,  2000  Federal  Register 
notice  contained  in  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
at  Fayetteville  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  20,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
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1701  Columbia  Avenue.  Suite  2-260. 
College  Park.  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bradley  S. 
Whited,  Airport  Director,  of  the  City  of 
Fayetteville  a  the  following  address:  Mr. 
Bradley  S.  Whited,  Airport  Director, 
Fayetteville  Regional  Airport,  P.O.  Box 
64218,  Fayetteville,  NC  28306. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Fayetteville  'inder  ^  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CO^^■ACT:  Lee 
Kyker,  Manager  of  Airport  Programs, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park.  GA  20227-2747.  (404)  305-7161. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INRXMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Fayetteville  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  12.  2000.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Fayetteville 
was  substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  8.  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  oiO-Ol-C-OO- 
FAY. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1.  2000. 

Proposed  charge  expiration  date: 
October  1,  2002. 

Total  estimated  net  PFC  revenue: 
$942,620. 

Brief  description  of  proposed 
project(s)  that  were  omitted  from  May 
25,  2000  Federal  Register  Notice: 

•  Construct  general  aviation  area 
(design  only). 

•  Acquire  handicap  lift  device. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

.\ny  person  may  inspect  the 
application  in  person  at  the  FAA  office 
isted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 


application  in  person  at  the  Federal 
Aviation  Administration. 

Issued  in  Atlanta,  Georgia  on  June  27, 
2000. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office. 
[FR  Doc.  00-16920  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Draft  Environmental  Impact  Statement; 
Douglas  County,  CO 

agency:  Federai  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969.  the  FHWA.  in  cooperation  with 
the  Colorado  Department  of 
Transportation  (CDOT).  have  jointly 
prepared  a  Draft  Environmental  Impact 
Statement  (EIS)  for  proposed 
transportation  improvements  in  the 
South  1-25  Corridor  and  US  85  Corridor 
of  the  Denver.  Colorado  metropolitan 
area.  The  project  is  within  Douglas 
County.  The  Draft  EIS  identifies  various 
alternatives  and  the  associated 
environmental  impacts  of  the  proposed 
alternatives.  Interested  citizens  are 
invited  to  review  the  Draft  EIS  and 
submit  comments.  Copies  of  the  Draft 
EIS  may  be  obtained  by  telephoning  or 
writing  the  contact  person  listed  below 
under  ADDRESSES.  Public  reading  copies 
of  the  Draft  EIS  are  available  at  the 
locations  listed  under  supplementary 

INFORMATION. 

DATES:  A  45-day  public  review  period 
will  begin  on  July  5,  2000  and  conclude 
on  August  21.  2000.  Written  comments 
on  the  alternatives  and  impacts  to  be 
considered  must  be  received  by  CDOT 
by  August  21.  2000.  Three  public 
hearings  to  receive  oral  conmients  on 
the  Draft  EIS  will  be  held  in  Castle 
Rock,  Lone  Tree,  and  Sedalia. 
ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  addressed  to  Wes 
Goff,  Project  Manager,  Colorado 
Department  of  Transportation,  South  I- 
25  and  US  85  Corridor,  18500  East 
Colfax  Avenue,  Aiu-ora,  CO  80011. 
Requests  for  a  copy  of  the  Draft  EIS  may 
be  addressed  to  Mr.  Wes  Goff  at  the 
address  above.  Please  see 
SUPPLEMENTARY  INFORMATION  section  for 
a  listing  of  the  available  documents  and 
formats  in  which  they  may  be  obtained. 
Copies  of  the  Draft  EIS  are  also  available 
for  public  inspection  and  review.  See 
SUPPLEMENTARY  INFORMATION  section  for 
locations. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

request  copies  of  the  Draft  EIS  or  for 
additional  information,  contact:  Mr. 
Scott  Sands,  FHWA,  Colorado  Division. 
555  Zang  Street.  Room  250,  Lakewood, 
CO.  80228,  Telephone:  (303)  969-6730 
extension  362:  or  Mr.  Wes  Goff, 
Colorado  Department  of  Transportation, 
Region  1,  18500  East  Colfax  Avenue, 
Aurora,  CO  80011,  Telephone:  (303) 
757-964- 

SUPPLEMENTARY  INFORMATION: 
Hearing  Dates  and  Locations: 

Tuesday,  July  25,  2000:  Louviers  Village 
Club  House  (5  p.m.-7  p.m.) 

Wednesday.  July  26.  2000:  Lone  Tree 
Civic  Center  (5  p.m.-7  p.m.) 

Thursday.  July  27.  2000:  Douglas 
County  Building  (5  p.m.-7  p.m.) 
Copies  of  the  Draft  EIS  are  available 

in  hard  copy  format  for  public 

inspection  at: 

•  CDOT  Arapahoe  Residency.  359 
Inverness  Drive  South,  Suite  K, 
Englewood.  CO  80112,  303-790-1020 

•  CDOT  Office  of  Environmental 
Services,  1325  South  Colorado 
Boulevard.  Suite  B400,  Denver,  CO 
80222, 303-757-9259 

•  CDOT  Region  1.  18500  E  Colfax 
Avenue,  Aurora,  CO  80010,  303-757- 
9371 

•  Douglas  County  Planning  Department, 
100  Third  Street,  Castle  Rock.  CO 
80104, 303-660-7490 

•  Federal  Highway  Administration,  555 
Zang  Street.  Room  250,  Lakewood.  CO 
80228,  303-969-6730 

•  Highlands  Ranch  Library,  48  West 
Springer  Drive,  Littleton.  CO  80129- 
2314, 303-791-7703 

•  Lone  Tree  Library,  8827  Lone  Tree 
Parkway.  Lone  Tree,  CO  80124-8961. 
303-799-4446 

•  Louviers  Library,  7885  Louviers 
Boulevard.  Louviers.  CO  80131-9900, 
303-791-7323 

•  Parker  Library.  10851  South 
Crossroads  Drive,  Parker,  CO  80134- 
9081,  303-841-3503 

•  PBS&J,  5500  Greenwood  Plaza  Blvd., 
Suite  150,  Englewood,  CO  80111, 
303-221-7275 

•  Philip  S  Miller  Library  961  S  Plum 
Creek  Road,  Castle  Rock,  CO  80104, 
303-688-5157 

•  The  document  is  also  available  on  the 
project  Website:  www.southi25.com 

Background 

This  Draft  EIS  provides  a  detailed 
evaluation  of  the  South  1-25  Corridor 
and  US  85  Corridor  improvement 
project.  The  project  corridors  both  lie 
within  Douglas  County,  Colorado.  The 
1-25  Corridor  extends  from  C-^70  at 
approximate  milepost  195  to  the 
southern  limit  of  Castle  Rock  at 
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approximate  milepost  178  and  the  US 
85  Corridor  extends  from  C— 470  at 
approximate  milepost  200  to  Castle 
Rock  at  approximate  milepost  184.  This 
Draft  EIS  includes  an  examination  of  the 
purpose  and  need,  alternatives  under 
consideration,  travel  demand,  affected 
environment,  environmental 
consequences,  and  mitigation  measures 
as  a  result  of  the  improvements  under 
consideration,  Three  alternatives, 
including  the  No- Action  Alternative, 
and  several  other  1-25  improvement 
options  are  considered  for 
improvements  to  the  1-25  Corridor.  Two 
alternatives,  mcluding  the  No- Action 
Alternative,  and  one  other  US  85 
improvement  option  are  considered  for 
improvements  to  the  US  85  Corridor. 
CDOT  was  the  lead  agency  for  the 
preparation  of  the  Draft  EIS 
1 1        The  FHWA,  the  CDOT.  and  other 
local  agencies  invite  interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  to  comment  on 
the  evaluated  alternatives  and 
associated  social,  economic,  or 
environmental  impacts  related  to  the 
alternatives. 

1 1  Issued  on:  )une  23.  2000. 

fames  Daves. 

Division  Administrator,  Federal  Highway 
Administration.  Lakewood,  Colorado. 
IFRDoc    00-16853  Filed  7-3-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6685;  Notice  2] 

General  Motors  Corporation.  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

General  Motors  Corporation  (GM)  has 
determined  that  certain  1999  Chevrolet 
vehicles  are  not  in  compliance  with 
Federal  Motor  Vehicle  Safetv  Standard 
(FMVSS)  No.  120.  "Tire  selection  and 
rims  for  motor  vehicles  other  than 
passenger  cars"  and  49  CFR  Fart  567, 
"Certification"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defect  and  Noncompliance 
Reports."  GM  has  al.so  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  January  19,  2000.  in  the 
Federal  Register  (65  FR  3004),  NHTSA 
received  no  comments 


The  purpose  of  FMVSS  No.  120 
according  to  S2  is  "to  provide  safe 
operational  performance  of  vehicles  by 
ensuring  that  vehicles  to  which  it 
applies  are  equipped  with  tires  of 
adequate  size  and  load  rating,  and  rims 
of  appropriate  size  and  type 
designation,"  Paragraph  S5.2  of  FMVSS 
No.  120  requires  that  each  rim  be 
marked  with  specific  information, 
including  the  rim  size  designation 
which  indicates  the  source  of  the  rim's 
published  nominal  dimensions,  and  the 
rim  size  designation.  For  example:  "20 
X  5.50.' or  "20x5.5." 

Between  March  1,  1999,  and  March 
13,  1999.  GM  produced  5,079  Chevrolet 
Blazers  and  Che\Tolet  S-10  pickup 
trucks,  some  of  which  may  be  equipped 
with  one  or  more  than  one  of  the  1,656 
wheels  that  are  missing  the  width 
designation  in  the  rim  marking  on  the 
back  side  of  the  wheel.  In  the  original 
petition,  GM  stated  that  this  missing 
data  affected  11,522  vehicles;  however, 
on  March  6,  2000,  the  agency  received 
a  follow-up  letter  from  GM  stating  that 
only  5,079  vehicles  may  be  affected. 
GM's  wheel  supplier,  Reynolds-Rualca, 
Venezuala.  produced  3,721  wheels  that 
had  an  error  in  the  rim  size  designation. 
Instead  of  the  correct  rim  size 
designation  of  "15  x  7,"  these  wheels 
have  a  rim  size  designation  of  "15  x  ." 
The  error  occurred  when  one  of  the 
wheel  casting  molds  was  refurbished.  Of 
the  3,721  mis-marked  wheels  produced, 
2,063  were  located  and  correctly 
stamped  with  the  missing  rim  width. 
The  remaining  1.658  wheels  were 
installed  on  the  ChevTolet  vehicles.  The 
rim  markings  other  than  the  rim  width 
designation  were  not  affected  by  the 
refurbishing  error,  and  the  remainder  of 
the  rim  marking  information,  including 
rim  diameter,  is  correct  on  all  of  the 
1,658  wheels. 

GM  supports  its  application  for 
inconsequential  noncompliance  by 
stating  the  following: 

1.  "The  tire  and  rim  of  the  affected 
wheels  are  properly  matched,  and  are 
appropriate  for  the  load-carrying 
characteristics  of  these  vehicles.  The 
lack  of  complete  marking  has  no  effect 
on  the  performance  of  the  tire/rim 
combination  of  the  subject  vehicles." 

2.  "These  vehicles  have  a  placard  on 
the  left  front  door  that  contains  the 
correct  and  complete  tire  and  rim  sizes 
installed  on  these  vehicles.  The  placard 
on  the  subject  vehicles  shows  rim  size 
completely  and  correctly  as  15x7j." 

3.  "The  ov\'ners  manual  provided 
with  these  vehicles  contains  a  section 
'Buying  New  Tires.'  The  text  of  this 
section  advises  the  customer  that  they 
should  look  at  the  Certification/Tire 
Label  to  find  out  what  kind  and  size  of 


tires  they  need  It  goes  on  to  tell  them 
that  they  should  get  new  tires  with  the 
same  Tire  Performance  Criteria 
Specification  (TPC  Spec)  that  the 
vehicle  came  with,  and  that  they  can 
find  the  TPC  number  on  each  tire's 
sidewall.  Finally  it  advises  them  that  if 
they  were  to  replace  the  tires  with  those 
not  having  the  TPC  Spec  number  found 
on  the  original  equipment  tires,  they 
should  make  sure  that  the  tires  they 
choose  are  the  same  size,  load  range, 
speed  rating  and  construction  type  as 
the  original  tires.  Nowhere  are 
customers  told  to  look  at  the  wheel  to 
determine  the  appropriate  tire." 

4.  "General  Motors  believes  that  very 
few  of  these  wheels  will  ever  have  to  be 
replaced  over  the  life  of  the  vehicle. 
Nevertheless,  the  owner's  manual 
provided  with  these  vehicles  contains  a 
section  'Wheel  Replacement.'  This 
section  states  that  each  new  wheel 
should  have  the  same  load-carrying, 
diameter,  width,  offset  and  be  mounted 
in  the  same  way  as  the  one  it  replaces. 
It  also  advises  customers  that  their 
dealer  will  know  the  kind  of  wheel  they 
need.  The  wheels  at  issue  here  are  not 
marked  with  an  incorrect  width.  Rather, 
they  have  no  width  marking.  Therefore 
a  dealer  would  not  be  misled  by  a  width 
marking  on  the  wheel,  but  would  look 
at  the  placard  if  they  were  not  aware  of 
the  exact  width." 

5.  "If  a  customer  needs  to  replace  a 
tire  or  a  wheel,  he/she  is  likely  to  go  to 
a  tire/wheel  store,  or  a  vehicle  dealer. 
The  skilled  personnel  at  any  of  these 
places  know  how  to  determine  the 
correct  tire  or  wheel  size  that  they  are 
replacing.  For  the  tire  replacement,  it  is 
highly  probable  that  they  will  first  look 
at  the  Ure  sidewall  to  determine  the 
replacement  tire  size.  They  also  know 
that  the  information  exists  on  the 
placard  and  may  look  at  the  placard.  For 
the  wheel  replacement,  they  may  look  at 
the  tire  placard  or  at  the  wheel  itself  to 
determine  the  replacement  size.  The 
subject  wheels  do  not  give  incorrect 
information,  however  the  information  is 
incomplete.  Since  the  information  on 
the  wheel  is  incomplete,  the  person 
looking  at  it  will  look  elsewhere  to  find 
the  missing  information  prior  to 
selecting  replacement  wheel  or  tire  size. 
For  the  correct  tire  selection,  rim 
diameter  is  of  primary  importance,  and 
the  Ure  diameter  must  be  the  same  as 
the  rim  diameter.  The  information  on 
the  subject  wheels  does  contain  the 
correct  rim  diameter,  i.e.,  15." 

The  purpose  for  the  rim  marking 
requirements  in  FMVSS  No.  120  is  to 
provide  the  owner  with  permanent  rim 
size  and  type  designation  information 
necessary  to  ensure  proper  selection  and 
matching  of  rims  and  tires.  Without 
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proper  labeling,  an  individual  vehicle 
user  cannot  readily  determine  the 
proper  size  tire  for  the  rim  and  the 
vehicle.  Without  this  required 
information  displayed  on  the  rim,  a  tire 
too  large  or  small  for  the  rim  could  be 
mounted,  resulting  in  a  failure.  If  the 
load  carrying  capabilities  of  the  wheel 
cannot  be  readily  determined,  then  the 
possibility  of  overloading  exists. 

In  this  case,  the  rims  have  an 
incomplete  marking,  so  the  individual 
will  have  to  rely  on  another  source  for 
the  correct  rim  size.  The  most  likely 
sources  for  the  rim  size  information  are 
the  tire  placard  on  the  vehicle,  the 
vehicle  owner's  manual,  or  a  dealer.  The 
placard  in  these  vehicles  shows  the  rim 
size  correctly  at  15  x7j.  The  owner's 
manual  for  these  vehicles  states  that  a 
new  wheel  should  have  the  same  load- 
carrying,  diameter,  width,  offset  and  be 
mounted  in  the  same  way  as  the  one  it 
replaces.  It  also  advises  customers  that 
their  dealer  will  know  the  kind  of  wheel 
they  need.  It  is  extremely  unlikely  that 
dealers  would  attempt  to  rely  on  rim 
markings  to  determine  the  appropriate 
tire  or  rim  sizes. 

According  to  GM,  the  processes  have 
been  extensively  reviewed,  the  causes  of 
these  noncompliances  have  been 
isolated,  and  changes  in  the  processes 
have  been  instituted  to  prevent  any 
future  occurrences.  In  addition,  the 
noncompliance  is  limited  to  the 
vehicles  addressed  in  this  notice,  and 
GM  stated  that  its  future  products  will 
comply  with  the  requirements  of 
FMVSS  No.  120. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  as  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 
Accordmglv.  GMs  application  is 
granted,  and  it  is  exempted  from  the 
duty  of  providing  notification  of,  and  a 
remedy  for,  the  noncompliance. 

(49  U.S.C.  30118,  delegations  of  authority  at 
49CFR1  50and  501.8). 

Issued  on:  lune  28.  2000. 
Stephen  R.  Kratzke, 

Associate  Admin: strator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-16890  Filed  7-4-00;  8:45  am] 
BtLUNG  cooe  49ia-«»-il 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33889] 

State  of  Texas  (Acting  by  and  Through 
the  Texas  Department  of 
Transportation) — Acquisition 
Exemption — West  Texas  &  Lubtxjck 
Railroad  Company,  Inc. 

The  State  of  Texas  (acting  by  and 
through  the  Texas  Department  of 
Transportation),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  the  right-of-way 
underlying  a  rail  line  (the  line)  from 
West  Texas  &  Lubbock  Railroad 
Company,  Inc.  (WTLR).  The  line  is 
located  between  milepost  7.2  and 
milepost  1.1,  in  Lubbock,  TX,  a  distance 
of  approximately  6.1  miles.^ 

The  transaction  was  scheduled  to  be 
consummated  on  or  shordy  after  June 
27,  2000.2 

If' the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.^  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33889,  must  be  filed  vdth 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.," Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  W. 
Heald,  Executive  Director,  Texas 
Department  of  Transportation,  125  E. 
11th  Street,  Austin,  TX  78701-2483. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  27,  2000. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliiams. 
Secretary. 
[FR  Doc.  00-16856  Filed  7-03-00;  8:45  am] 
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'  The  State  of  Texas  will  not  provide  rail  freight 
service  on  the  line.  WTLR  will  retain  ownership  of 
the  rail,  ties  and  other  track  materials  and  will 
retain  the  permanent,  irrevocable,  exclusive  rail 
freight  easement  to  provide  service  over  the  line. 

^The  transaction  could  be  consummated  no 
sooner  than  the  )une  23.  2000  effective  date  of  the 
exemption. 

'  According  to  the  State  of  Texas,  a  motion  to 
dismiss  will  be  filed  in  the  near  future  in  this 
proceeding  on  the  grounds  that  the  Board  does  not 
have  jurisdiction  over  this  transaction. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Joint  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Treasurv':  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board):  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Submission  for  0MB  Review; 
Joint  Comment  Request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (collectively,  the  "agencies") 
hereby  give  notice  that  they  plan  to 
submit  to  the  Office  of  Management  and 
Budget  (0MB)  requests  for  review  of  the 
information  collections  described 
below  The  agencies  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  0MB  control  number. 

On  April  18,  2000,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  requested  public 
comment  for  60  days  on  the  extension, 
without  revision,  of  the  currently 
approved  information  collections:  the 
Foreign  Branch  Report  of  Condition 
(FFIEC  030).  The  agencies,  however,  are 
making  a  minor  clarification  to  the 
FFIEC  030  general  instructions,  effective 
.September  30,  2000. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
number(s),  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  on  the  FFIEC 
030  should  be  submitted  to  the 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W  ,  Third  Floor,  Attention: 
1557-0099,  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  bv 
facsimile  transmission  to  (202)874^ 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's  Public  Reference  Room,  250  E 
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Street,  SW.  Wa.shington.  DC  20219 
between  9  a.m.  and  5  p.m.  on  business 
days.  Appointments  for  inspection  of 
comments  may  be  made  by  calling  (202) 
874-5043. 

Board:  Written  comments  on  the 
FFIEC  030  should  be  addressed  to 
Jennifer  ).  Johnson,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  NW. 
Washington.  D.C.  20551.  submitted  by 
electronic  mail  to 

regs.comments@federalreserve.gov,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.12  of  the 
Board's  Rules  Regarding  Availability  of 
kiformation.  12  CFR  261.12(a). 

FDIC  Written  comments  on  the  FFIEC 
030  should  be  addressed  to  Robert  E. 
Feldman,  Executive  Secretary\ 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.  Washington,  DC  20429, 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  550  17th 
Street  Building  (located  on  F  Street),  on 
business  davs  between  7  a.m.  and  5  p.m. 
[FAX  number  (202)  898-3838;  Internet 
address:  comments@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center.  Room  100.  801  17th 
Street,  NW,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC,  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 

OCC:  Jessie  Dunawav.  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington,  DC  20219. 

Board:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer.  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington.  DC  20551 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
(202)  452-3544^  Board  of  Governors  of 


the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.  Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.  Washington.  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Extend  for  Three  Years 
With  Minor  Instructional  Clarifications 
the  Following  Currently  .\pproved 
Collections  of  Information 

Title:  Foreign  Branch  Report  of 
Condition. 

Form  Number:  FFIEC  030. 

Frequency  of  Response:  Annually, 
and  quarterly  for  significant  branches. 

Affected  Public:  Business  or  other  for- 
profit. 

For  OCC: 

OMB  Number:  1557-0099. 

Number  of  Respondents:  143  annual 
respondents,  56  quarterly  respondents. 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden:  1431 
burden  hours. 

For  Board: 

OMB  Number:  7100-0071. 

Number  of  Respondents:  40  annual 
respondents,  26  quarterly  respondents. 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden:  468 
burden  hours. 

For  FDIC: 

OMB  Number:  3064-0011. 

Number  of  Respondents:  36  annual 
respondents,  no  quarterly  respondents. 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden: 
140.4  burden  hours. 

General  Description  of  Report 

These  information  collections  are 
mandatory:  12  U.S.C.  321,  324,  and  602 
(Board);  12  U.S.C.  602  (OCC);  and  12 
U.S.C,  1828  (FDIC).  These  information 
collections  are  given  confidential 
treatment  (5  U.S.C.  552(b)(8)).  Small 
businesses  (that  is,  small  banks)  are  not 
affected. 

Abstract 

This  report  contains  asset  and  liability 
information  for  foreign  branches  of 
insured  U.S.  commercial  banks  and  is 
required  for  regulatory  and  supervisory 
purposes.  The  information  is  used  to 
analyze  the  foreign  operations  of  U.S. 
commercial  banks.  All  foreign  branches 
of  U.S.  banks  regardless  of  charter  type 
file  this  report  with  the  appropriate 
Federal  Reserve  District  Bank.  The 
Federal  Reser\'e  collects  this 
information  on  behalf  of  the  U.S.  bank's 
primary  federal  bank  regidatory  agency. 


Current  actions:  The  agencies  did  not 
receive  any  comments  in  response  to  the 
notice  published  in  the  Federal  Register 
on  April  18,  2000,  (65  FR  20847) 
requesting  public  comment  on  the 
extension  vnthout  revision  of  these 
information  collections.  The  agencies, 
however,  are  making  a  minor 
clarification  to  the  FFEEC  030  general 
instructions  regarding  the  treatment  of 
intrabank  transactions,  effective 
September  30,  2000. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  ol  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  wall  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated:  June  28,  2000. 
Mark  J  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division.  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27,  2000. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  D.C,  this  19th  day  of 
June.  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary. 
[FR  Doc.  00-16843  Filed  7-3-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Currencv  (OCC),  Treasury. 

ACTION:  Submission  for  0MB  review; 

comment  request. 

SUMMARY:  The  OCC,  as  part  of  its 

continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
an  extension,  without  change,  of  an 
information  collection  titled  Investment 
Securities— 12  CFR  1.  The  OCC  also 
gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  August  4,  2000. 
ADDRESSES:  You  should  send  your 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0205,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SVV  ,  Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs  commentsiSocc.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

may  request  additional  information,  a 
copy  of  the  collection,  or  ;  copy  of  the 
supporting  documentation  submitted  to 
OMB  by  contacting  fessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division  (1557-0200).  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW  ,  Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Investment  Securities — 12  CFR 
1. 

OMB  Number:  1557-0205. 

Form  Number:  None, 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 


change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 
regulation. 

National  banks  need  these  collections 
of  information  to  ensure  that  they 
conduct  their  operations  in  a  safe  and 
sound  manner  and  in  accordance  with 
applicable  federal  banking  statutes  and 
regulations.  The  collections  of 
information  provide  needed  information 
for  examiners  and  provide  protections 
for  national  banks.  The  collections  of 
information  are  necessary  for  regulatory 
and  examination  purposes  and  for 
national  banks  to  ensure  their 
compliance  with  federal  law  and 
regulations. 

The  information  requirements  in  12 
CFR  part  1  are  located  as  follows: 

12  CFR  1.3(h)(2):  A  national  bank  may 
request  an  OCC  determination  that  it 
may  invest  in  an  entity  that  is  exempt 
from  registration  under  section  3(c)(1)  of 
the  Investment  Company  Act  of  1940 
(the  '40  Act)  if  the  portfolio  of  the  entity 
consists  exclusively  of  assets  that  a 
national  bank  may  purchase  and  sell  for 
its  own  account.  The  OCC  needs  the 
information  to  determine  if 
circumstances  exist  where  the  bank's 
investment  in  a  certain  exempt 
investment  fund  would  be  acceptable 
under  the  '40  Act  and  does  not  pose 
unacceptable  risk  for  the  bank. 

12  CFR  1.7(b):  A  national  bank  may 
request  OCC  approval  to  extend  the  five- 
year  holding  period  of  securities  held  in 
satisfaction  of  debts  previously 
contracted  for  up  to  an  additional  five 
years.  The  OCC  uses  the  information  in 
the  request  to  determine,  on  a  case-by- 
case  basis,  that  the  bank  wants  to  hold 
the  debt  for  a  nonspeculative  purpose, 
whether  the  bank's  reasons  for 
requesting  the  extension  are  adequate, 
and  to  evaluate  the  risks  to  the  bank  of 
extending  the  holding  period,  including 
potential  effects  on  bank  safety  and 
soundness. 

Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Number  of  Respondents:  25. 

Total  Annual  Responses:  25. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  460 
burden  hours, 

OCC  Contact:  Jessie  Dunawav  or 
Camille  Dixon,  (202)  874-5090', 
Legislative  and  Regulatory  Activities 
Division,  OMB  No.  1557-0205,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington,  DC  20219. 


OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340.  Paperwork  Reduction  Project 
1557-0205,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Comments: 

Your  comment  will  become  a  matter 
of  public  record.  You  are  invited  to 
comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whether  the  OCC's  burden 
estimate  is  accurate; 

(c)  Ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected: 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(ej  Whether  the  OCC's  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  purchase 
of  services  to  provide  information  are 
acciu^te. 

Dated:  lune  28,  2000. 

Mark  |.  Tenhundfeld. 

Assistant  Director,  Legislative  &  Regulatory 
Activities  Division. 

|FR  Doc.  00-16893  Filed  7-3-00;  8:45  am) 

BILUNG  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Treasury  Tax  and  Loan  Program 
Enhancements 

AGENCY:  Financial  Management  Service. 

Fiscal  Service.  Department  of  the 

Treasury. 

ACTION:  Notice:  announcement  of  delay. 

SUMMARY:  This  announces  a  delav  in  the 
availability  of  new  applications  in  the 
Treasury  Tax  and  Loan  Program. 
DATES:  We  will  announce  the  new 
implementation  date  once  established, 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson.  Senior  Financial  Program 
Specialist  on  (202)  874-6705  or 
wait, henderson@fms.treas.gov;  Mary 
Bailey.  Financial  Program  Specialist,  at 
(202)'874-6749  or 
mary.bailey@fms, treas.gov;  Adam 
Martin.  Financial  Program  Specialist,  at 
(202) 874-6881  or 

adam,martin@fms,treas,gov:  Cynthia  L. 
Johnson.  Director.  Cash  Management 
Policy  and  Planning  Division,  at  (202) 
874-6590  or 
cindy.johnson@fms.treas.gov;  or  Ellen 
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Neubaiiei,  Senior  Attomev.  (202)  874- 
6680  or  ellen.neubauer@fms.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  May  24.  2000.  the  Department  of 
the  Treasury  (Treasury)  announced  two 
new  applications  in  the  Treasury  Tax 
and  Loan  (TT&L)  program.  These 
applications — the  Treasury  Investment 
Program  (TIP)  and  the  Paper  Tax  System 
(PATAX)— were  scheduled  to  be 
available  on  July  10,  2000.  This 
announcement  was  published  to 
coincide  with  the  publication  of  new 
regulations  pertaining  to  daylight 
overdrafts  by  the  Board  of  Governors  of 
the  Federal  Reserve  (Federal  Reserve). 

B.  Reasons  for  Delaying  the 
Implementation  of  the  New  TT&L 
Applications 

Since  the  publication  date  of  the 
notice  of  the  new  TT&L  applications, 
the  Treasury  and  the  Federal  Reserve 
determined  the  availability  date  for 
these  applications,  July  10,  2000,  must 
be  revised.  The  Treasury  and  the 
Federal  Reserve  made  a  joint  decision  to 
delay  implementation  of  the  TIP  and 
PATAX  applications  to  allow  for  further 
testing  of  an  internal  cash  forecasting 
application  that  interfaces  with  TIP.  We 
will  announce  the  new  implementation 
date  once  established.  Until  the  new 
implementation  date,  all  TT&L 
processes  will  operate  as  they  currently 
do.  While  TIP  and  PATAX  have  been 
thoroughly  tested  and  stand  ready  for 
implementation,  the  extra  time  will 
allow  the  Treasury  and  the  Federal 
Reserve  to  ensure  that  interfaces 
between  these  systems  and  other 
systems  are  functioning  properly. 

Additional  Information 

For  more  information  on  the  new 
TT&L  applications  and  the  revised 
implementation  date,  please  visit 
www.frbservices.org.  Financial 
institutions  may  also  visit 
www.fm.treas.gov/regs.html  for 
regulations  and  guidance  pertaining  to 
TT&L,  EFTPS,  and  collateral.  Financial 
institutions  with  questions  on  the  new 
TT&L  applications  should  contact  the 
TT&L  National  Customer  Service  Area 
on  1-888-568-7343. 

Dated;  June  28.  2000. 
Bettsy  H.  Lane, 

Assistant  Commission.  Federal  Finance. 

Financial  Management  Sendee. 

[FR  Doc  00-16831  Filed  7-3-00;  8:45  am] 

BILUNG  CODC  4810-a6-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  W-4S 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W— 4S,  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 
DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2000 
to  be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Garnck  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW  .  Washington  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title  Request  for  Federal  Income  Tax 
withholding  From  Sick  Pay, 

0MB  Number:  1545-0717. 

Form  Number:  W-4S. 

Abstract:  Sertion  3402(o)  of  the 
Internal  Revenue  Code  allows  income 
tax  withholding  on  sick  pay  payments 
made  bv  third  parties  upon  request  of 
the  payee.  The  information  is  used  by 
pavers  to  determine  how  much  to 
withhold  from  each  sick  pay  payment. 

Currenf  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Re\aew:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500.000, 

Estimated  Time  Per  Respondent:  1  hr.. 
23  min. 

Estimated  Total  Annual  Burden 
Hours.- 690, 000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  23,  2000. 
Garnck  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-16797  Filed  7-3-00:  8:45  am) 

BILUNG  CODE  4«30-(n-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  tor  Form  5227 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5227,  Split-Interest  Trust  Information 
Return. 


41524 


DATES;  Written  comments  should  be 
received  on  or  before  September  5,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gamcic  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  N'W    Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack. 
'202)  622-3179,  hitemal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  ^AV..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Split-hiterest  Trust  Information 
Return. 

OMB  Number:  1545-0196. 

Form  Number:  5227. 

Abstract:  Form  5227  is  used  to  report 
the  financial  activities  of  a  split-interest 
trust  described  in  internal  Revenue 
Code  section  4947(a)(2),  and  to 
determine  whether  the  trust  is  treated  as 
a  private  foundation  and  is  subject  to 
the  excise  taxes  under  Chapter  42  of  the 
Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
88,640 

E^t::nated  Time  Per  Respondent:  75 
nr..  4'.  rrin 

Est.  :::ai-'a  Total  Annual  Burden 
Hours.  6,714,796. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  hmctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  22,  2000. 
Garrick  R.  Shear, 

[RS  Reports  Clearance  Officer. 

[FR  Doc.  00-16798  Filed  7-3-00;  8:45  am] 

BILUNG  CODE  4a30-01-P 


ACTION:  Notice. 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel.  Brooklyn  District 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 


SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held 
Thursday  July  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cam  at  1-^8^-912-1227  or  7ia- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  App   (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Thursday,  luly  20,  2000  6  p,m,  to  9 
p,m,  at  the  Internal  Revenue  Service 
Brooklyn  Building  located  at  62,5  Fulton 
Street,  Brooklyn,  NY  11201.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  mu.st  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718-488-.3.555  The  public  is 
invited  to  make  oral  comments  from 
8:30  p  m  to  9  p.m.  on  Thursday.  luly 
20,  2000.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  C.\P  consider  a  written 
statement,  please  call  1-888-912-1227 
or  718-488-3555,  or  write  Eileen  Cain, 
CAP  Office.  PO  Box  R.  Brookl\-n,  NY, 
11201. 

The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  June  26,  2000. 
M.  Cathy  VanHom, 

Director,  CAP,  Communications  &■  Liaison. 
[FR  Doc.  00-16799  Filed  7-3-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA084/1 01 -5045a:  FRL-6562-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Revised  Format  for  Materials  Being 
Incorporated  by  Reference;  Approval 
of  Recodification  of  the  Virginia 
Administrative  Code 

Correction 


April  21,  2000,  make  the  following 
correction: 

§52.2420     [Corrected; 

1.  On  page  21329,  in  §25. 2420(c),  in 
the  table,  under  the  "Article  17" 
heading,  in  the  7th  line,  in  the  4th 
column,  "120-^i-1709"  should  read 
"120-04-1709". 

2.  On  page  21334,  under  the  heading 
"Article  29  Paper  and  Fabric  Coating 
Application  Systems  [Rule  4-31]"  add 
the  following  line  to  the  end  of  the 
table: 


In  rule  document  00-9535  beginning 
on  page  21315  in  the  issue  of  Friday. 

EPA-Approved  Regulations  in  the  Virginia  SIP 


State  citation 
(9  VAC  5) 

Tltte/subject 

State  ef- 
fective 
date 

EPA  approval  date 

Fxplarjation  [Former  SIP  citation] 

Article  29     Paper  and  Fabric  Coating  Application  Systems    Ruie  4  29] 

5-4O-4150 

Permits  . 

4/17/95 

[Insert  publication  date  and  Fed- 
eral Register  cite] 

120-04-2915. 

3.  On  page  21335,  under  the  "Article       column,  after  "Technology"  add 
33"  heading,  in  the  4th  line,  in  the  2nd       "Guidelines". 

4.  On  page  21337,  under  the  heading 
"Article  38  Dry  Cleaning  Systems  [Rule 


38]"  add  the  following  line  to  end  of  the 
table: 


EPA-APPROVED  Regulations  in  the  Virginia  SIP 


State  citation 
(9  VAC  5) 


Title/subject 


State  ef- 
fective 
date 


EPA  approval  date 


Article  38     Dry  Cleaning  Systems  fRule  4-38] 


4  C)-- 5480 


Explarwtion  [Former  SIP  citation] 


Permits 


4/17/95 


[Inser-  puDi'c^Tion  date  and  Fed- 
eral Register  cite] 


120-04-3814. 


5  On  page  21340.  under  the  "Chapter 
80    neading,  m  the  last  line,  in  the  4th 
column,  "N."  should  read  "OlN.  ". 

6  On  page  21341.  under  the  same 

chapter,  ui  the  first  line,  m  the  4lh 
column   "O     should  rt-ac  "OlO.". 


7.  On  the  same  page,  under  the  same 
chapter,  in  the  second  line,  in  the  4th 
column.  "P."  should  read  "OlP.  ". 

8.  On  page  21346,  under  the  "Part  H" 
heading,  in  the  third  line,  in  the  3rd 
column,  "1/2/97"  should  read  "1/1/97" 


and  in  the  sixth  line,  in  the  3rd  column, 
"1//97"  should  read  "1/1/97". 

9.  On  page  21347.  in  §52. 2420(d),  in 
the  table,  in  the  first  column,  in  the  8th 
line.  "Bended"  should  read  "Blended". 
IFR  Doc.  CO-9535  Filed  7-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRParl13 

[Docket  No.  FAA-2000-7564;  Notice  No.  00- 
07] 

RIN2120-AF04 

Flight  Operational  Quality  Assurance 
Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  FAA  proposes  to  codify 

an  F.AA  policy  encouraging  the 
voluntary-  implementation  of  Flight 
Operational  Quality  Assurance  (FOQA) 
programs  and  clarifying  the 
circumstances  under  which  information 
obtained  from  voluntary  FOQA 
programs  could  be  used  in  enforcement 
actions  against  air  carriers,  commercial 
operators,  or  airmen.  The  rule  woidd 
require  air  carriers  participating  in 
FOQA  programs  to  submit  aggregate 
FOQA  data  to  the  FAA  for  use  in 
monitoring  safety  trends.  Under  the 
proposed  rule,  the  FAA  may  use 
aggregate  FOQA  data  as  a  basis  to 
promulgate  safety  rulemakings  or  to 
address  situations  calling  for  remedial 
enforcement  action,  e.g.,  a  lack  of 
qualification  on  the  part  of  an  operator 
or  aircraft. 

DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  October  3, 
2000. 

ADDRESSES:  .Address  your  conunents  to 

the  Docket  Management  system,  U.S. 
Department  of  Transportation  Room 
Plaza  401,  400  Seventh  St..  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2000- 
7554  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  bttp:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m  .  Monday  through  Friday,  except 
Federal  holidays  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http/'dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Longridge,  Flight  Standards 


Service,  AFS-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (703)  661-0260. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism. 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
niunber  and  should  be  submitted  in 
duplicate  to  the  Rules  Docket  address 
specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  for  comments  specified 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  FAA-2000-7554."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm,htm  or  the  GPO's  web 
page  at  http://wv»Av, access, gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  ARM-1 ,  800 


Independence  Ave,  SW,,  Washington, 
DC  20591.  or  by  calling  (202)  267-9677. 
Communications  must  identify  Lha 
docket  number  of  this  NPRM 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Flight  Operational  Quality  Assurance 
Program  Description 

The  primary  purpose  of  a  Flight 
Operational  Quality  Assurance  Program 
(FOQA)  is  the  enhancement  of  air 
safety.  A  FOQA  program  involves  the 
routine  analysis  of  flight  data  generated 
during  line  operations  in  order  to  reveal 
situations  that  require  corrective  action 
and  to  enable  early  corrective  action 
before  problems  occur.  To  institute  such 
a  program,  airlines  would  need  to 
develop  a  system  that  captures  flight 
data,  transforms  the  data  into  an 
appropriate  format  for  analysis,  eind 
generates  reports  and  visualizations  to 
assist  personnel  in  analyzing  the  data. 
The  information  and  insights  provided 
by  FOQA  programs  significantly 
enhance  line  operational  safety,  training 
effectiveness,  operational  procedures, 
maintenance  and  engineering 
procedures,  ATC  procedures,  and 
airport  surface  issues. 

Data  is  collected  and  aggregated  from 
numerous  operations.  The  value  of 
using  the  aggregate  FOQA  data  greatly 
exceeds  that  of  single  flight  assessment 
when  trying  to  determine  the  root 
causes  of  systemic  problems  that  need 
to  be  corrected.  Individual  data  records 
are  typically  aggregated  along  various 
dimensions  [e.g..  event  category  as  a 
function  of  aircraft  type,  phase  of  flight, 
and  geographical  location)  to  assist  the 
analyst  in  looking  for  trends  and 
patterns.  Aggregation  is  defined  as  a 
transformation  process  that  groups  and 
mathematically  combines  (e.g.,  count, 
total,  average,  standard  deviation) 
individual  data  elements  based  on  some 
criterion.  Each  aggregation  is  based  on 
factors  of  interest  to  the  analyst  at  a 
particular  point  in  time.  For  example, 
the  average  approach  maximum  rate  of 
descent  below  2000  feet  by  airport  by 
fleet  type  (event  category)  may  be  useful 
to  better  understand  the  data  once 
counts  of  related  events  indicate  that 
this  is  an  area  that  might  be  useful  to 
study.  This  analysis  may  suggest  that  ail 
fleets  are  experiencing  high  descent 
rates  at  a  certain  airport  or  just  a  specific 
aircraft  type  is  involved.  This  type  of 
information  can  be  used  to  pinpoint  the 
potential  source  of  a  problem  and  the 
nature  of  the  corrective  action. 
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Under  the  rule,  program 
participations  would  submit  aggregate 
FOQA  data  to  the  FAA.  The  FAA  plans 
to  pubhsh  an  advisorv'  circular,  which 
would  provide  program  participants 
with  guidance  on  submission 
procedures.  In  general,  it  is  envisioned 
that  aggregate  FOQA  date  would  be 
supplied  monthly  to  the  FAA  through 
secure  electronic  means  similar  to  the 
existing  process  for  submitting 
automated  operations  specifications. 
The  aggregate  data  woiild  be  reviewed 
by  various  organizational  elements 
within  the  FAA  to  identify  trends 
pertinent  to  the  areas  of  safety  oversight 
or  NAS  management  for  which  they  are 
responsible.  In  particular,  the  FA.^ 
expects  the  principal  operations 
inspector  (POI),  his  aircrew  program 
managers  (APMs).  the  principal 
maintenance  inspector  (PMI)  and  the 
principal  avionics  inspector  (PAI) 
would  monitor  trends  to  identify  areas 
in  need  of  corrective  action,  if  any;  to 
review  planned  strategies  for  taking 
corrective  action  where  warranted;  and 
to  verify  that  such  corrective  action  has 
been  effective.  In  general,  the 
information  obtained  from  aggregate 
FOQA  information  would  be  used  to 
provide  an  improved  basis  for  agency 
decisions  based  on  objective  data  from 
line  operations.  Periodic  reviews  of 
trends  and  lessons  learned  from  the 
FOQA  program  will  help  both  the 
airline  and  FAA  inspectors  decide 
where  to  concentrate  future  safety 
efforts. 

Background 

Since  the  mid- 1940s  the  civil  air 
transport  accident  rate  has  significantly 
decreased.  This  decrease  is  due  in  part 
to  the  air  transport  industry  s  practice  of 
discovering,  understanding,  and 
eliminating  factors  that  lead  to  accidents 
and  incidents.  For  many  years,  industry, 
the  FAA.  and  the  National 
Transportation  Safety  Board  (NTSB) 
have  used  information  from  flight  data 
recorders  (FDRsj  and  digital  flight  data 
recorders  (DFDRs)  to  identify  the  causes 
of  accidents  and  to  attempt  to  eliminate 
those  causes  systematically. 

Airplanes  used  in  operations 
conducted  under  14  CFR  part  121  and 
certain  types  of  aircraft  used  in 
operations  conducted  under  parts  91. 
125.  and  135  are  required  to  have  flight 
data  recorders.  Any  operator  who  has 
installed  approved  flight  recorders  is 
required  to  keep  the  recorded 
information  for  at  least  60  days  after  an 
accident  or  incident  requiring 
immediate  notification  to  the  NTSB  (14 
CFR  91.609(g),  121.343(i).  125.225(g), 
and  135.152(e)).  The  flight  data  recorder 
information  can  thus  be  analvzed  to 


determine  causes  of  an  accident  or 

incident. 

In  the  past  10  years,  technological 
advances  in  cockpit  equipment  and  in 
data  analysis  have  increased  the 
potential  for  obtaining  and  analyzing 
information  on  the  flight  characteristics 
of  an  aircraft  during  its  operation.  This 
information  can  be  used  to  determine 
the  causes  of  an  accident.  More 
importantly,  it  can  also  be  used  to 
obtain  and  analyze  on  a  routine  basis 
data  that  are  recorded  in  line  operations 
in  order  to  prevent  an  accident.  In 
recent  years,  many  countnes  have 
developed  programs  to  encourage  the 
routine  recordation  and  analysis  of 
operational  data  on  a  voluntary'  basis. 
This  NPRM  is  intended  to  accompUsh 
the  same  for  the  for  the  United  States 
through  an  FAA-approved  FOQA 
program.  In  this  NPRM,  the  term 
"FOQA  program"  m.eans  an  F.AA- 
approved  program  for  the  routine 
collection  of  in-flight  operational  data 
by  means  of  a  DFDR  and  the  analysis  of 
that  data  to  discover  trends  affecting 
operational  safety.  It  is  hoped  that  by 
gathering  and  analyzing  this  data,  the 
FAA  and  the  aviation  industn-  will  be 
able  to  develop  corrective  actions,  to 
improve  flight  crew  performance,  air 
carrier  training  programs,  operating 
procedures,  air  traffic  control 
procedures,  airport  maintenance  and 
design,  and  aircraft  operations  and 
design.  The  key  potential  safety  benefit 
of  FOQA  is  that  the  routine  analysis  of 
flight  data  would  enable  the  FAA  and 
aircraft  operators  to  take  early  action  to 
prevent  accidents.  This  benefit  contrasts 
with  the  current  situation,  where  the 
agencv  and  industry  rely  on  after-the- 
fact  accident-  or  incident-driven  data 
extraction  and  analysis  used  to  develop 
safety  fixes  to  prevent  later  accidents. 
Because  of  its  capacity  to  provide  early 
identification  of  safety  shortcomings, 
FOQA  offers  significant  potential  for 
accident  avoidance 

In  1995.  in  response  to  a 
recommendation  of  the  FUght  Safety 
Foundation,  the  FAA  sponsored  a 
FOQA  Demonstration  Study.  The  FOQA 
Demonstration  Study  has  been 
conducted  over  the  past  several  years  in 
cooperation  with  four  major  airUnes  in 
the  U.S.  It  has  provided  substantial 
documentation  of  the  benefits  of  FOQA. 
For  example,  analysis  of  FOQA  data  has 
indicated  that  for  domestic  operations  to 
major  US  cities,  the  frequency  of 
approaches  for  which  the  rale  of  descent 
exceeds  1000  feet  per  minute  at  500  feet 
descent  height  is  generally  much  higher 
than  was  reahzed  previously.  Analysis 
further  determined  that  there  is  a 
correlation  between  the  frequency  of 
unstable  approaches  and  specific  airport 


locations.  Such  information  has 
important  implications  for  airline 
procedures,  pilot  training,  and  FAA  Air 
Traffic  Control  procedures. 
Dissemination  of  FOQA  information  on 
this  problem  to  pilots  has  been  effective 
in  reducing  the  frequency  of  such 
events.  The  data  available  from  the 
Demonstration  Study  also  provided  a 
basis  for  the  FAA  to  modify  the 
approved  instrument  approach 
procedures  for  one  U.S.  airport,  and  to 
update  the  instrument  approach 
equipment  available  at  one  runway. 

FOQA  data  also  have  indicated  that 
the  manufacturer's  recommended 
maximum  speed  for  a  given  flap  setting 
in  a  given  aircraft  type  is  exceeded  more 
frequently  than  had  been  realized 
previously.  Although  pilots  have  been 
required  to  monitor  and  report  the 
occurrence  of  flap  exceedences  for  many 
years,  flight  crewTnembers  can  miss 
them  because  they  can  occiu'  for  very 
brief  intervals  diuing  the  busy 
approach-to-landin^  phases  of  flight. 

FOQA  data  have  indicated  that  there 
are  particular  procedures  and 
maneuvers  that  warrant  increased 
emphasis  in  training.  For  example, 
analysis  of  FOQA  data  suggests  that 
more  emphasis  on  the  safe  and  proper 
execution  of  visual  approach  maneuvers 
is  needed.  This  result  is  of  interest  since 
the  emphasis  in  pilot  training  programs 
previously  has  been  primarily  on  the 
execution  of  instrument  approach 
procedures.  FOQA  data  indicated, 
however,  that  few  performance 
problems  are  occurring  vdth  instniment 
approaches.  Results  from  the 
Demonstration  Study  at  one  airline  have 
indicated  that  the  modification  of 
recurrent  training  content  to  better 
emphasize  the  visual  approach  has 
produced  quantifiable  improvements  in 
individual  performance  on  that 
maneuver  during  line  operations. 

The  FOQA  program  has  been 
employed  by  one  U.S.  airline  to  create 
a  database  of  wake  turbulence  events, 
and  the  information  on  how  to  conduct 
analyses  of  digital  flight  data  for  that 
purpose  has  been  shared  with  other  U.S. 
airlines. 

FOQA  data  also  have  been  used  to 
pinpoint  runway  surface  anomalies  at 
U.S.  airports.  The  documentation  of 
these  anomalies  has  been  instrumental 
in  correcting  a  long-standing  problem  at 
one  such  location. 

FOQA  data  have  provided  a  hitherto 
unavailable  means  of  establishing  a 
database  of  TCAS  alerts,  and  of 
dociunenting  specific  aircraft  responses 
to  the  occurrence  of  TCAS  events.  This 
type  of  hard  data  is  essential  to  the 
integration  of  TCAS  technology  with  air 
traffic  control  modernization. 
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FOQA  data  from  two  airlines,  related 
to  the  impact  of  wind  gusts,  turbulence, 
and  landing  on  airframe  lifespan 
integrity,  has  proven  to  be  invaluable  for 
use  by  the  FAA  for  the  purpose  of 
updating  airframe  certification 
standards. 

Results  from  the  Demonstration  Study 
have  indicated  that,  in  addition  to  the 
utility  of  FOQA  for  safety  monitoring 
and  corrective  action  follow-up,  there 
are  niunerous  direct  cost-savings 
benefits  to  an  airline  from  FOQA.  For 
example.  FOQA  data  acquired  by  one 
airline  have  documented  that 
autothrottle  performance  in  one  aircraft 
type  was  not  in  accordance  with  the 
manufacturer's  specification,  and  that 
this  circumstance  was  responsible  for 
chronic  engine  temperature  exceedences 
in  that  aircraft  type.  This  information, 
which  had  not  been  available  until  the 
implementation  of  FOQA  in  that  aircraft 
type,  was  successfully  employed  by  the 
airline  to  modify  takeoff  power  setting 
procedures  in  order  to  compensate  for 
the  autothrottle  deficiency,  as  well  as  to 
initiate  communications  with  the 
manufacturer  targeted  at  correcting  the 
problem.  As  a  result,  the  airUne  was 
able  to  achieve  savings  from  fewer 
engine  removals,  as  well  as  increased 
aircraft  availability,  for  that  aircraft 
type. 

Besides  reducing  engine  removals,  the 
Demonstration  Study  has  dociunented 
many  other  examples  of  savings  that  are 
achievable  through  FOQA.  Prominent 
examples  include  engine  on-wing 
extension  programs,  detection  of  out-of- 
trim  conditions,  improved  fuel 
management,  reduced  hard  landing 
inspections,  brake  wear  reduction,  and 
insurance  premium  reductions. 

The  Demonstration  Study's  findings 
on  the  benefits  of  FOQA  for  U.S. 
operators  are  very  similar  to  the  results 
obtained  by  European  air  carriers,  many 
of  who  have  long  experience  in  the  use 
of  this  technology.  A  lengthy  listing  of 
FOQA  benefits  that  have  been  observed 
by  the  Safety  Regulation  Group  of  the 
United  Kingdom  Civil  Aviation 
Authority,  for  example,  includes 
documenting  unusual  autopilot 
disconnects,  GPWS  warnings,  hard 
landings,  and  rushed  approaches.  They 
include  use  of  FOQA  data  for 
monitoring  fuel  efficiency,  engine 
condition,  crew  procedures,  noise 
violations,  in-flight  ATC  delays,  and 
aircraft  structural  fatigue.  They  also 
include  the  use  of  FOQA  data  for 
Category  III  landing  certification.  These 
results  clearly  validate  the  value  of 
FOQ.A  for  both  safety  enhancement  and 
cost  management  purposes. 

In  December  1995,  the  FAA 
sponsored  a  Safety  Conference  to  review 


progress  and  to  refine  the  originally 
proposed  safety  initiatives.  At  that 
conference,  industry  requested  that  the 
FAA  codify  in  the  regidaUons  the 
enforcement  protection  policy  letter  on 
FOQA  that  had  been  issued  by  former 
Administrator  Hinson.  The  FAA  agreed 
to  initiate  rulemaking  to  address  this 
issue.  Subject  to  FAA  action  on  this 
item,  industry  representatives 
committed  themselves  not  only  to 
continue  support  for  voluntary 
implementation  of  FOQA  at  U.S. 
airlines,  but  to  initiate  a  process  that 
could  ultimately  lead  to  the  wide  scale 
sharing  of  FOQA  information  among 
airlines  and  the  FAA  to  enhance  safety 
In  this  way  the  FAA  will  see  not  only 
the  specific  trends  and  corrective 
actions  at  an  individual  carrier,  but  can 
look  for  and  correct  trends  across  the 
industry. 

Both  air  carrier  operators  and  pilot 
groups  have  expressed  concern  about 
data  confidentiality  and  use.  There  are 
significant  concerns  about  increased  tort 
habiUty  as  a  potential  result  of  the 
existence  of  FOQA  data,  as  well  as 
concerns  from  pilot  groups  about 
possible  punitive  actions  by  airline 
management  based  on  FOQA 
information.  Neither  of  these  concerns 
are  within  the  purview  of  the  FAA  to 
resolve.  Both  airlines  and  pilots  groups 
have  expressed  concern  about  possible 
punitive  enforcement  actions  by  the 
FAA  for  regulatory  violations  revealed 
by  FOQA  data.  This  issue  is  addressed 
later  in  the  preamble.  Both  airlines  and 
pilots  have  also  expressed  concern  that 
FOQA  data  made  available  to  the 
government  could  be  subject  to  public 
disclosure  through  the  Freedom  of 
Information  Act  (FOIA).  However, 
Congress  included  specific  provisions 
pertinent  to  the  latter  concern  in  the 
Federal  Aviation  Reauthorization  Act  of 
1996.  Specifically,  the  Reauthorization 
Act  added  a  new  section,  49  U.S.C. 
40123,  to  the  FAA's  governing  statute  to 
protect  voluntarily  submitted 
information  under  certain 
circumstances.  New  section  40123 
provides: 

(a)  In  General. — Notwithstanding  any 
other  provision  of  the  law,  neither  the 
Administrator  of  the  Federal  Aviation 
Administration,  nor  any  agency 
receiving  information  from  the 
Administrator,  shall  disclose 
voluntarily-provided  safety  or  security 
related  information  if  the  Administrator 
finds  that — 

(1)  the  disclosure  of  the  information 
would  inhibit  the  volimtary  provision  of 
that  type  of  information  and  that  the 
receipt  of  that  type  of  information  aids 
in  fulfilling  the  Administrator's  safety 
and  security  responsibilities;  and 


(2)  withholding  such  information 
from  disclosure  would  be  consistent 
with  the  Administrator's  safety  and 
security  responsibilities. 

(b)  Regulations. — The  Administrator 
shall  issue  regulations  to  carry  out  this 
section. 

In  a  separate  NPRM  entitled. 
Protection  of  Voluntarily  Submitted 
Information;  Proposed  Rule,  published 
July  26,  1999  in  the  Federal  Register 
(Volume  24,  Number  142.  pp  40472- 
40482),  the  FAA  proposes  to  add  a  new 
part  to  provide  that  certain  information 
submitted  to  the  FAA  on  a  voluntary 
basis  would  not  be  disclosed  to  the 
public.  Under  proposed  14  CFR  part 
193.  a  regulator^'  procedure  would  be 
established  for  designating  certain 
voluntarily  submitted  safety  related 
information,  such  as  FOQA  aggregate 
data  and  trend  analyses,  as  protected 
from  such  disclosure.  Other  types  of 
voluntarily  submitted  safety  related 
information  could  also  be  designated  as 
protected  from  disclosure  to  the  public. 

Congressional  Direction 

On  April  5.  2000,  the  President  signed 
the  Wendell  H.  Ford  .Aviation 
Investment  and  Reform  act  for  the  21st 
Century.  Section  510  of  the  Act  requires 
the  Administrator  to  issue  a  notice  of 
proposed  rulemaking  proposing  "Flight 
Operations  Quality  Assurance  Rules." 
The  proposed  rules  in  this  notice 
respond  to  section  510  and  provide 
safeguards  that  will  ensure  that  aviation 
safety  is  not  compromised. 

Section  510  provides  that  the 
protection  should  be  proposed  for  each 
voluntary  reporting  program,  such  as 
FOQA  and  the  Aviation  Safety  Action 
Program  (.ASAP)  These  proposed  rules 
apply  only  to  FOQA.  However,  as 
directed  by  Congress,  the  FAA  invites 
comments  on  how  the  principles 
presented  in  this  notice  might  be 
applied  to  other  voluntary  reporting 
programs,  including  ASAP.  The  FAA 
seeks  comments  on  what  would  be  a 
reasonable  framework  for  protection  of 
air  carriers  and  their  employees  who 
submit  information  under  voluntary 
programs. 

Discussion  of  the  Proposed  Rule 

The  language  of  the  proposed  rule  is 
consistent  with  the  intent  of  the  FOQA 
program,  which  is  to  provide  air  carriers 
and  the  FAA  with  (a)  data  from  line 
operations  that  can  be  analyzed  to 
identify  trends  for  safety  assessment; 
and  fb)  a  basis  for  initiating  corrective 
action  when  needed  to  improve  pilot 
performance,  aircraft  maintenance 
practices,  standard  operating 
procedures,  and  aircraft  system  designs. 
The  proposed  rule  would  require  that  an 
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air  carrier's  FOQA  program  receive 
initial  and  continuing  approval  from  the 
Administrator.  To  receive  such 
approval,  the  rule  would  require  a 
certificate  holder  to  submit  a  FCXJA 
Implementation  and  Operations  Plan 
acceptable  to  the  Administrator  The 
minimum  requirements  for  a  FOQA 
Implementation  and  Operations  Plan 
would  include  (1)  a  description  of  the 
operator's  plan  for  collecting  and 
analyzing  flight  recorder  data  from  line 
operations  on  a  routine  basis.  (2) 
internal  procedures  for  taking  corrective 
action  that  analysis  of  the  data  indicates 
is  necessary  in  the  interest  of  safety.  (3) 
procedures  for  providing  the  FAA  with 
aggregate  FOQA  data,  and  (4) 
procedures  for  informing  the  FAA  of 
corrective  actions,  including  providing 
aggregate  trend  analyses  to  the  F.AA. 

In  general,  the  proposed  rule  would 
provide  that  certificate  holders  will 
provide  the  FAA  with  their  aggregate 
FOQA  data  (summary  statistical  indices 
associated  with  FOQA  event  categories) 
without  providing  the  underlying  FOQA 
data  IDFDR  data  obtained  from 
individual  aircraft).  Thus,  the  FAA 
would  be  able  to  (1)  monitor  the 
effectiveness  of  the  certificate  holder's 
approved  FOQA  program.  (2)  monitor 
the  certificate  holder's  compliance  with 
its  approved  FOQA  program,  and  (3) 
determine  whether  the  certificate 
holders  aggregate  trend  analysis 
indicates  a  need  for  rulemaking. 

In  addition  to  its  use  as  a  self-auditing 
tool  for  the  certificate  holder,  the  FAA 
foresees  a  possible  need  for  underlying 
FOQ.^  data  in  two  circumstances 
(although  other  uses  may  become 
apparent  as  the  program  develops).  The 
first  foreseeable  circumstance  would 
arise  if  the  FAA  concludes  that  the 
aggregate  FOQA  data  obtained  from  one 
or  more  certificate  holders  indicate  that 
safety  rulemaking  should  be 
undertaken. 

The  second  circumstance  would  arise 
if  an  aggregate  FOQA  data  indicates  a 
possible  need  for  remedial  action. 
Whenever  possible  and  appropriate,  if 
the  certificate  holder  takes  corrective 
action,  this  will  be  taken  into 
consideration  by  the  FAA  in 
determining  what,  if  any,  investigation 
and  enforcement  action  is  warranted. 
With  respect  to  punitive  enforcement 
action,  the  proposed  rule  would 
prohibit  the  FAA  from  using  FOQA  data 
collected  for  punitive  enforcement 
action.  This  prohibition  would  extend 
to  DFDR  data  from  required  parameters 
that  have  been  downloaded  into  a 
FOQA  analysis  program  in  accordance 
with  an  operator's  approved  FOQA 
Implementation  and  Operations  Plan 
The  FAA  would  be  permitted  to  use  the 


data  in  the  DFDR  itself  (i.e.,  the  black 
box)  m  any  enforcement  action  if  an 
apparent  violation  is  discovered  by 
means  other  than  a  review  of  the 
aggregate  FOQA  data. 

Why  the  FAA  Cannot  Provide 
Regulator}'  Protection  From  Remedial 

Enforcement 

Remedial  enforcement  action  is  most 

often  taken  to  stop  the  continued 
operation  of  equipment  that  is  not  in  a 
condition  for  safe  operation,  or  to 
revoke  or  suspend  indefinitely  the 
certificate  of  an  unqualified  operator  or 
person.  This  limited  potential  use  of 
FOQA  data  is  necessar\'  because  the 
FAA  cannot  anticipatorily  foreclose  its 
ability  to  take  remedial  enforcement 
action.  Remedial  enforcement  action  is 
taken  to  prevent  entities  or  individuals 
that  the  FAA  has  determined  are  no 
longer  quahfied  from  operating  in  air 
transportation  and  to  halt  continuing 
noncompUance.  The  availabiUty  of 
remedial  enforcement  action  would  also 
applv  to  equipment  that  the  FAA  has 
determined  is  not  m  a  condition  for  safe 
operation  in  air  transportation.  The 
agencv  is  required  to  act  in  the  best  way 
to  prevent  accidents  in  air 
transportation.  Often  the  best  way  to 
prevent  an  accident  is  to  take  remedial 
enforcement  action  against  those  who 
lack  qualifications.  Likewise,  the  FAA  is 
statutorilv  obligated  to,  at  a  minimum, 
issue  an  order  of  compliance,  which  is 
a  remedial  action,  when  the  FAA  finds 
continuous  violations  of  the  safety  rules. 

FAA  Policy  on  FOQA 

The  FAA  believes  that  the  hkelihood 
that  FOQA  data  will  lead  to  remedial 
enforcement  action  is  remote.  For 
example,  during  the  FOQA 
Demonstration  Study  there  were  no 
occurrences  that  would  have  resuhed  in 
remedial  enforcement  action  under  the 
provisions  of  this  proposed  rule. 
Nevertheless,  if  aggregate  FOQA  data  or 
underlying  FOQA  data  are  necessary  to 
resolve  an  issue  involving  possible  lack 
of  qualifications,  the  Administrator  vdll 
seek  to  obtain  that  information  in  an 
effort  to  reduce  or  eliminate  the 
possibilitv,  or  recurrence,  of  accidents 
in  air  transportation. 

The  proposed  rule  would  provide 
protection  from  punitive  enforcement 
based  policy  solely  on  FOQA  data  itself 
It  would  not  provide  protection  from 
punitive  enforcement  based  on 
information  obtained  from  other 
sources.  For  example,  it  would  not 
provide  protection  from  punitive 
enforcement  where  information  comes 
from  FAA-imtiated  activities 
undertaken  when  recurring  trends  in 
aggregate  FOQA  data  indicate  the 


possibihty  of  a  continuing  unsafe 
condition.  Such  recurring  negative 
safety  trends  could  occur  because  a 
participant  had  failed  to  take  corrective 
action  or  because  the  corrective  action 
taken  was  not  sufficient  to  resolve  the 
problem.  When  appropriate,  the 
detection  of  a  recurring  negative  safety 
trend  in  the  aggregate  FOQA  data  would 
lead  the  FAA  to  focus  its  oversight 
resources  on  the  problem  identified  to 
determine  the  cause  of  the  recurrence 
and  the  corrective  action  necessary  to 
correct  it.  Initially,  this  might  mean 
closer  scrutiny  of  a  particular  program 
participant's  operation,  particularly  if 
the  negative  trend  was  evident  only  in 
a  given  participant's  data.  If  the  trend 
appeared  in  more  than  one  program 
participant's  data,  however,  FAA 
surveillance  activity  would  be  adjusted 
accordingly.  In  some  circumstances  this 
increased  FAA  surveillance  could  lead 
to  an  investigation  and  enforcement  for 
regulatory  violations.  This  rule  would 
provide  no  protection  from  punitive 
enforcement  based  on  information 
obtained  from  such  FAA  investigate  or 
surveillance  activities.  Based  on  its 
experience  with  the  FOQA 
demonstration  program,  the  FAA 
anticipates  that  situations  requiring 
investigation  and  enforcement  would  be 
extremely  rare.  Experience  indicates 
that  certificate  holders  wdlling  to 
expend  the  resources  needed  to  develop 
a  FOQA  program  are  predisposed  to 
taking  appropriate  corrective  action 
when  a  problem  is  identified.  Such 
certificate  holders  would  also  be 
predisposed  to  working  with  the  FAA  to 
ensure  that  the  corrective  action  is 
effective. 

As  the  implementation  and 
continuance  of  FOQA  programs  by 
airlines  would  be  voluntary,  the  FAA 
anticipates  that  the  growth  of  FOQA  in 
the  United  States  will  depend  upon  the 
development  of  mutual  trust  and  a 
shared  commitment  to  preserving  the 
safety  enhancement  potential  of  such 
programs.  This  proposed  rule,  together 
writh  the  FAA's  proposed  regulations  to 
implement  49  U.S.C.  40123's 
protections  for  voluntarily  submitted 
information,  would  resolve  some  of 
industry's  concerns  regarding 
enforcement.  Other  industry  concerns 
about  the  use  of  the  DFDR  data 
maintained  and  analyzed  in  FOQA 
programs  may  be  resolved  through 
imion  and  management  agreements. 

Although  the  FAA-sponsored  FOQA 
Demonstration  Study  focused  on  the  use 
of  FOQA  for  airUnes  operating  under 
part  121.  the  study  determined  that 
operators  operating  under  the  regulatory 
parts  could  also  reaHze  safety  benefits 
from  establishing  FOQA  programs. 
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Extending  the  availability  of  FCXJA  to 
any  operator  of  an  aircraft  equipped 
with  DFDRs  would  appear  to  be  in  the 
public  interest.  The  FAA  therefore 
proposes  to  extend  FOQA  to  allow  any 
operator  of  aircraft  equipped  with 
DFDRs  to  seek  approval  of  a  FOQA 
program 

If  FOQA  information  reveals  that  a 
violation  of  the  FAA's  statute  or 
regulations  is  ongoing  and  that  the 
operator  has  not  taken  or  will  not  take 
appropriate  corrective  action,  the  FAA 
is  required  to  take  appropriate  steps  to 
stop  the  violations  and  to  restore  die 
mtegrity  of  the  aviation  system.  In  such 
circumstances,  the  FAA  not  only  could 
take  whatever  remedial  enforcement 
action  is  appropriate  to  correct  the 
continumg  unsafe  situation,  but  also 
withdraw  approval  of  the  certificate 
holder's  FOQA  program.  The  latter 
action  is  appropriate  because  the 
regulation  would  require  a  certificate 
holder  to  initiate  corrective  action  in 
order  to  maintain  continuing  approval 
of  its  FOQA  Implementation  and 
Operations  Plan. 

Willful  misconduct  uncovered  in  a 
FOQA  program  would  also  be 
unacceptable  In  appropriate  cases,  the 
FAA  would  take  remedial  enforcement 
or  other  appropriate  action  against  a 
certificate  holder  for  one  or  more 
violations  resultmg  from  a 
determination  of  willful  misconduct 
based  on  information  obtained  directly 
from  FOQA  aggregate  data.  If  the  willful 
misconduct  did  not  lead  the  FAA  to 
conclude  that  remedial  enforcement 
action  was.necessary.  it  could 
nonetheless  result  in  the  FAA 
withdrawing  approval  of  that 
participants  FOQA  program. 

Nothing  in  the  proposed  rule  would 
preclude  the  FAA  from  exercising  its 
subpoena  authority,  and  the  proposed 
rule  would  not  preclude  a  court  of  law 
from  ordering  the  release  of  FOQA  data 
or  information  where  appropriate.  To 
the  extent  that  FOQA  data  constitutes 
evidence  of  a  crime  and  to  the  extent 
that  the  Department  of  justice 
prosecutes  a  person  or  entity,  this  rule 
wouid  not  bar  the  use  of  FCNQA  data  in 
a  criminal  prosecution. 

The  FAA  believes  that  the  FOQA 
program  will  advance  public  safety  by 
providing  an  additional  means  of 
identifying  and  correctmg  potential 
problems.  FAA  believes  that  air  carriers 
are  more  likely  to  participate  in  this 
voluntary  program  if  the  air  carriers  and 
pilots  believe  that  FAA  will  exercise 
suitable  discretion  in  limiting 
enforcement  actions,  based  on  the 
voluntarily  submitted  information.  The 
proposed  rule  would  allow  FOQA  data 
to  be  used  in  remedial  enforcement 


actions  but  not  in  punitive  enforcement 
actions. 

It  is  widely  accepted  that  enforcement 
actions,  among  other  things,  have  a 
deterrent  value  in  encouraging  the  self- 
identification  and  self-correction  of 
violations,  thus  advancing  pubhc  safety. 
Dtiring  interagency  discussion  of  the 
proposed  nde,  concern  was  raised  that 
limiting  FAA  discretion  to  take 
enforcement  action  could  reduce  this 
deterrent  effect.  To  fully  address  these 
concerns  FAA  solicits  comments  on  the 
utility  and  application  of  FAA's  current 
and  proposed  enforcement  policies 
concerning  self-reporting,  in  the  context 
of  this  proposed  rule.  In  particular, 
comment  is  solicited  on  experiences 
involving  (a)  Air  Carrier  Voluntary 
Disclosure  Reporting  Procedures,  FAA 
Advisory  Circular  #120-56  (January  23, 
1992);  and  (b)  Policy  on  the  Use  for 
Enforcement  Purposes  of  Information 
Obtained  from  an  Air  Camer  Flight 
Operational  Quality  Assurance  (FOQA) 
Program  (63  FR  67505— December  7, 
1998).  Further,  FAA  solicits  comments 
on  whether  FAA  should  retain  its 
discretion  to  use  FOQA  aggregated  data 
(and/or  to  obtain  disaggregated  data 
from  air  carriers  participating  in  the 
FOQA  program)  in  order  to  bring 
punitive  or  other  enforcement  actions, 
and  whether  there  are  any  factors  which 
should  govern  the  exercise  of  such 
discretion.  FAA  also  invites  comment 
on  whether,  in  the  exercise  of  FAA's 
enforcement  discretion,  certain  uses  of 
FOQA  data  (or  requests  for 
disaggregated  data)  should  require  the 
approval  of  particular  FAA  officials. 

Paperwork  Reduction  Act 

The  proposed  amendment  to  14  CFR 
Part  13  contains  information  collection 
requirements.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq..  the  information 
collection  requirements  associated  with 
this' rule  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  Following  is  a 
summary  of  the  information 
requirement  that  was  sent  to  OMB. 

Title:  Flight  Operational  Quality 
Assurance  (FOQA)  Rule. 

Summary/Need/Uses:  Flight 
Operational  Quality  Assurance  (FOQA) 
is  a  program  for  the  routine  collection 
and  analysis  of  digital  flight  data  from 
airline  operations,  including  but  not 
limited  to  digital  flight  data  currently 
collected  pursuant  to  existing  regulatory 
provisions.  By  this  proposed 
amendment,  the  FAA  would  require 
certificate  holders  who  voluntarily 
estabUsh  approved  FOQA  programs  to 
periodically  provide  aggregate  trend 


analysis  information  from  such  program 
to  the  FAA. 

The  purpose  of  collecting,  analyzing, 
aggregating,  and  reporting  this 
information  is  to  identify  potential 
threats  to  safety,  and  to  enable  earlv 
corrective  action  before  such  treats  lead 
to  accidents.  The  submitted  aggregate 
trend  information  will  be  reviewed  by 
the  FAA  principal  operations  inspector 
(POI)  responsible  for  oversight  of  the 
certificate  holding  respondent.  The  POI 
and  his  staff  make  use  of  this 
information  to  monitor  operational 
trends,  to  identify  areas  in  need  of 
corrective  action,  and  to  verif>'  that 
corrective  action  is  effective. 

Respondents  and  Frequency  of 
Response:  The  FAA  has  identified  30 
certificate  holders  who  are  candidates  to 
take  the  necessary  steps  to  comply  with 
the  rule  and  gain  the  benefits  of  so 
doing.  However,  only  nine  certificate 
holders  have  established  FOQA 
programs.  Because  of  the  benefits  of 
FOQA  participation  to  both  safety  and 
cost  containment,  it  is  anticipated  that 
FOQA  will  be  implemented  on  an 
industry  wide  basis  in  the  U.S.  within 
the  next  twenty  years. 

Burden  Hours:  It  is  estimated  that  it 
will  take  each  respondent  1.0  hour  to 
prepare  aggregate  trend  information  to 
be  submitted  to  the  FAA.  The  annual 
burden  per  respondent  is  12.0  hours  for 
an  aimual  industry  burden  of  360  hours. 

The  estimated  1.0  hour  burden  is  the 
additional  time  required  to  send  to  the 
FAA  the  aggregate  data  already 
produced  monthly  by  the  certificate 
holder  as  part  of  an  approved  FOQA 
program 

The  FAA  considers  comments  by  the 
public  on  the  proposed  collection  of 
information  in  order  to: 

a.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

b.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

d.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  agency  is  sohciting  comments  to 
(1)  evaluate  whether  the  proposed 
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collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agenci',  mcluding 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden;  (3)  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(for  example,  permitting  electronic 
submission  of  responses). 

Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to  the  rulemaking 
docket  at  the  address  indicated  m  the 
ADDRESSES  section  of  this  notice. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995.  (5  CFR  1320.8(b){2)(vi)).  an 
agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  vaUd  OMB  control 
number.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 
it  is  approved  by  the  Office  of 
Management  and  Budget. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefit  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  also  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  use 
them  as  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by 
private  sectors,  of  $100  milhon  or  more 
aimually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that: 


(1)  The  proposed  rule  has  benefits 
that  justify  its  costs  and  is  significant 
imder  Executive  Order  12866.  It  is  also 

"significant"  as  defined  in  DOT'S 
Regulatorv  Policies  and  Procedures. 

(2)  The  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

(3)  The  proposed  rule  reduces  barriers 
to  international  trade. 

(4)  The  proposed  rule  does  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

These  analyses  are  available  in  the 
docket  and  are  summarized  below.  The 
FAA  invites  the  public  to  provide 
comments  and  supporting  data  on  the 
assumptions  made  in  this  evaluation. 
All  comments  received  will  be 
considered  in  the  final  regulatory 
evaluation. 

.Anv  costs  associated  with  providing 
the  F.A.^  with  access  to  FOQA 
information  is  expected  to  be  minimal. 
The  FAA  does  not  propose  to  require 
submission  of  underlying  FOQA  data  to 
the  government.  However,  this  proposed 
rule  would  require  the  participant  to 
provide  the  F.AA  with  aggregate  trend 
analyses  of  the  data  available.  The  FAA 
welcomes  comments  on  this  issue. 

The  F.A^^  anticipates  that  information 
obtained  by  airline  FOQ.A  programs  vdll 
be  voluntarily  submitted  to  the  FAA  in 
the  interest  of  joint  goals  to  promote 
safety,  and  that  because  of  the  objective 
nature  of  FOQA  data,  this  information 
wall  be  valuable  for  formulating  future 
pohcy,  NAS  procedures,  and 
rulemaking  development  This 
information  will  enable  the  FAA  to 
more  accurately  compute  the  estimated 
cost  and  benefits  of  agency  decisions. 
This  proposed  rule  is  an  enabling 
initiative  intended  to  promote  the 
voluntary  establishment  of  FOQA 
programs.  The  FAA  has  determined  that 
because  the  establishment  of  FOQA 
programs  is  voluntary  and  the  proposed 
rule  only  requires  certificate  holders 
who  voluntarily  establish  approved 
FOQA  programs  to  provide  periodically 
the  aggregate  trend  information  from 
such  programs  to  the  FAA,  the  costs 
from  this  proposal  are  minimal. 
Therefore,  an  economic  evaluation  is 
not  warranted. 

International  Trade  Impact 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 


international  standards  and  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States.  In  accordance  with  the 
above  statute  and  poUcy,  the  FAA  has 
assessed  the  potential  effect  of  this 
proposed  rule  and  has  determined  that 
it  would  have  little  or  no  impact  on 
trade  for  U.S.  firms  doing  business  in 
foreign  countries  and  foreign  firms 
doing  business  in  the  United  States. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980.  5  U.S.C.  601-612.  directs  the 
FAA  to  fit  regulatory  requirements  to 
the  scale  of  the  business,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  significant  impact  on 
a  substantial  number  of  "small  entities" 
as  defined  by  the  Act.  If  we  find  that  the 
action  wrill  have  a  significant  impact,  we 
must  do  a  "regulatory  fiexibiUty 
analysis." 

In  accordance  with  the  RFA,  the  FAA 
certifies  that  this  proposal  would  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federahsm 
implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  reform  Act 
of  1995  (2  U.S.C.  1532-1538)  requires 
the  FAA  to  assess  the  effects  of  Federal 
Regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector  of  proposed  rule  that  contain  a 
Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  one  year.  This  action 
does  not  contain  such  a  mandate. 
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Significance 

This  rule  is  significant  under 
Executive  Order  12866  and  is 
considered  significant  under  DOT  Order 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations. 

Environmental  Analysis 

F.\A  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4.  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categoncal  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPC.K)  Pub.  L.  94-163,  as  amended  (42 
use  63621  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  notice  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA 

List  of  Subjects  in  14  CFR  Part  13 

.Administrative  practice  and 
procedure.  .Air  transportation.  Flight 
operational  quality  assurance  program, 
Investigations,  Law  enforcement, 

Penalties 

The  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  13  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  13)  by  adding  a  new  subpart  I  to 
read  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13 

continues  to  read  as  follows: 

Authority:  18  U.S.C.  6002;  28  U.S.C.  2461; 
49  U.S.C.  106(g);  5121-5124,  40113-40114, 
44103-44106,  44702-44703,  44709-44710, 
44713,  46101-46110,  46301-46316.  46501- 
46502.  46504-46507.  47106,  47111,  47122, 
47306,47531-47532. 


2.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I— Flight  Operational  Quality 
Assurance  Programs 

§  '  3  401     Flight  Operational  Quality 
Assurance  Program:  Prohibition  against 
use  of  data  for  punitive  enforcement 
purposes. 

(a)  Applicability.  This  section  applies 
to  any  operator  of  an  aircraft  who 
operates  such  aircraft  under  an 
approved  Flight  Operational  Quality 
Assurance  (FOQA)  program. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  terms — 

(1)  Flight  Operational  Quality 
Assurance  (FOQA  I  program  means  an 
FAA -approved  program  for  the  routine 
collection  and  analysis  of  data  gathered 
during  aircraft  operations  by  means  of  a 
DFDR,  including  data  currently 
collected  pursuant  to  existing  regulatory 
provisions. 

(2)  FOQA  data  means  any  raw  data 
that  has  been  collected  by  means  of  a 
DFDR  pursuant  to  an  FA  A -approved 
FOQA  program. 

(3)  Aggregate  FOQA  data  means  the 
summary  statistical  indices  that  are 
associated  with  FQFA  event  categories, 
based  on  an  analysis  of  FCXJ.A  data 
recorded  by  digital  flight  data  recorders 
(DFDRs)  during  aircraft  operations. 

(4)  Remedial  enforcement  action 
means  an  enforcement  action  other  than 
a  civil  penalty  or  a  certificate  action 
involving  a  suspension  for  a  specific 
period  of  time. 

(5)  Punitive  enforcement  action  means 
a  civil  penalty  or  certificate  action 
involving  a  suspension  for  a  specific 
period  of  time. 

(c)  Requirements.  In  order  for 
paragraph  (e)(1)  of  this  section  to  apply, 
the  operator  must  submit  and  adhere  to 
a  FOQA  Implementation  and  Operations 
Plan  that  is  approved  by  the 
Administrator  and  which  contains  the 
following  elements: 

(1)  A  description  of  the  operator's 
plan  for  collecting  and  analyzing  flight 
recorded  data  &x)m  line  operations  on  a 
routine  basis; 


(2)  Procedures  for  taking  corrective 
action  that  analysis  of  the  data  indicates 
if  necessar\  in  the  interest  of  safety; 

(3)  Procedures  for  informing  the  FAA 
with  aggregate  FOQ.A  data; 

(4)  Procedures  for  mfoi-ming  the  FAA 
as  to  any  corrective  action  being 
undertaken  pursuant  to  subparagraph 
(c)(2)  of  this  section 

(d)  Access  to  data  The  operator  will 
provide  the  F.AA  with  aggregate  FCX^A 
data  in  a  form  and  manner  acceptable  to 
the  Administrator 

(e)  Enforcement. — (1)  The 
Administrator  will  not  use  an  operator's 
FOQA  data  or  aggregate  FOQA  data  in 

a  punitive  enforcement  action  against 
that  operator  or  its  employees  when 
such  FOQA  data  or  aggregate  FOQA 
data  IS  obtained  from  a  FOQA  program 
that  IS  approved  by  the  .Administrator. 

(2)  The  Administrator  mav  use  any 
operator's  FOQA  data  and/or  aggregate 
FOQA  data  is  a  remedial  enforcement 
action. 

(f)  Disclosure.  FOQA  data  and 
aggregate  FOQA  data,  if  submitted  in 
accordance  with  the  provisions  of  part 
193  of  this  chapter,  will  be  afforded  the 
nondisclosure  protections  of  that  part. 

(g)  Withdrawal  of  program  approval. 
The  Administrator  mav  withdraw 
approval  of  a  previouslv  approved 
FOQA  program  for  failure  to  comply 
with  the  requirements  of  this  Chapter. 
Grounds  for  withdrawal  of  approval 
may  include,  but  are  not  hmited  to^ 

(1)  Failure  to  implement  corrective 
action  that  analysis  of  available  FOQA 
data  indicates  is  necessary  in  the 
interest  of  safety;  or 

(2)  Failure  to  correct  a  continuing 
pattern  of  violations  following  notice  by 
the  agency. 

(3)  Willful  misconduct  or  willful 
violation  of  the  regulations. 

Issued  in  Washington,  DC,  on  June  29, 
2000. 

L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

[FR  Doc.  00-16884  Filed  6-30-00;  8:45  am) 

BILUNG  CODE  4910-1J-*! 


Wednesday, 
lulv  S.   2(>00 


Part  in 


Department  of 
Education 


National  .\ssessment  of  Fducattonal 
Progress  (NAEP):   Fort-i^ii   Umguaiit     -lum 
Development:  Office  of  Fducatimiai 
Research  and  Improvement:   invitinv; 
Applications   for   New     \\vard>   for   !  sst  il 
Year  (VS  )   2()i)0:   Notice 


41536 


Federal  Register / Vol.  65.  No.  129 /Wednesday,  July  5,  2000/Notic 


ces 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.902K] 

National  Assessment  of  Educationa 
Progress  (NAEP):  Foreign  Languages- 
Item  Development;  Office  of 
Educational  Research  and 
Improvement;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 2000 

Puqjose  of  Program 

The  main  purpose  is  to  develop  items 
for  the  national  assessment  of  foreign 
language  proficiency  in  2003.  The 
program  vdll  also  develop  a  block 
design  or  designs  and  screening  process, 
assist  in  field  test  and  scoring  activities, 
and  wTitp  reports.  It  is  planned  that  the 
2003  NAEP  will  be  conducted  at  the 
national  level  in  foreign  language  at 
grade  12.  The  foreign  language  to  be 
assessed  is  Spanish.  NAEP  supports  the 
National  Education  Goals  by  providing 
measures  of  progress  toward  student 
competency  over  challenging  subject 
matter  For  FY  2000.  the  competition  for 
new  awards  focuses  on  projects 
designed  to  meet  the  priority  we 
describe  in  the  PRIORITY  section  of  this 
application  notice. 

Eligible  .Applicants 

Public ,  private,  for-profit,  and  non- 
profit institutions,  agencies,  and  other 
qualified  organizations  or  consortia  of 
those  institutions,  agencies,  and 
organizations. 

Applications  Available:  July  6,  2000. 

Deadline  for  Transwitta]  of 
Applications:  .August  21,  2000. 

Estimated  Available  Funds:  Up  to 
$2  5  million. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  40  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
86,  97.  98  and  99. 
SUPPLEMENTARY  INFORMATION:  The 
framework  for  the  assessment,  upon 


which  the  assessment  items  will  be 
based,  is  formulated  by  the  National 
Assessment  Governing  Board  (N.AGB) 
The  National  Assessment  of  Educationa! 
Progress  is  authorized  by  section  411  of 
the  National  Education  Statistics  Act 
1994.  Title  IV  of  the  Improving 
America's  Schools  Act  (20  U.S.C.  9010). 
Section  412  (20  U.S.C.  9011)  of  this  law 
requires  NAGB.  among  other 
responsibihties,  to  formulate  the  pohcy 
guidelines  for  the  national  assessment. 
Copies  of  these  guidelines  are  available 
from  the  Department. 

This  notice  is  limited  to  seeking 
applications  for  item  development  for 
the  foreign  language  assessment  to  be 
conducted  in  2003,  and  training  of 
scorers  for  that  assessment  This  does 
not  include  data  collection  during  field 
testing  and  actual  operation  of  the  2003 
assessment.  A  separate  grantee  will  field 
test  the  items  developed  under  this 
grant.  The  grantee  under  this 
competition  will  provide  field  test 
information  and  revise  the  items  for  the 
operational  assessment.  This  grantee 
will  also  assist  with  scoring  the  2003 
operational  assessment. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  which 
implements  the  policy  set  by  the  NAGB 
under  section  412(e)(1)(A)  of  the 
National  Education  Statistics  Act  of 
1 994 ,  Title  IV  of  the  Improving 
America's  Schools  Act  (20  U.S.C.  9010, 
9011).  Under  34  CFR  75.105(c)(2)  and 
20  U.S.C.  9010-9011,  we  consider  only 
applications  that  meet  the  following 
priority. 

Absolute  Prtori/y— Development  of 
the  National  Assessment  of  Educational 
Progress  for  2003  for  foreign  language 
proficiency. 

The  grantee  must  perform  this  activity 
in  accordance  with  guidelines 
developed  by  NAGB. 

For  Applications  and  Further 
Information  Contact:  Janis  Brown, 
Ph.D.,  U.S.  Department  of  Education, 
National  Center  for  Education  Statistics, 
1990  K  Street,  NW.,  Suite  8089. 


Washington,  DC  20006.  Telephone: 
(202)  502-7400   If  you  usee 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  pnnt. 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  .Applications  and 
Further  Information  Contact 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  pubhshed  in  the  Federal 
Register,  in  text  or  .Adobe  Portable 
Document  Format  (PDF)  on  the  hiternet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.hlm 
http://wwrw.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  .Acrobat  Reader,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  US.  CK)vemment 
Pnnting  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
D.C.,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www  access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  9010,  9011. 

Dated:  lune  29.  2000 
C.  Kent  McGuire, 

Assistant  Secretary.  Office  of  Educational, 

Research  and  Improvement. 

[PR  Doc.  00-16907  Filed  7-3-00;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  27  and  290 
[Docket  No.  FR-4583-P-01] 

niN250i-AC69 

Prohibited  Purchasers  in  Foreclosure 
Sales  of  Multifamily  Projects  With 
HUD-Heid  Mortgages  and  Sales  of 
Multifamily  HUD-Owned  Projects 

AGENCY:  Office  ot  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
prohibit  a  defaulting  mortgagor  or 
related  parties  to  the  mortgagor  from 
bidding  on  or  acquiring  the  multifamily 
property  that  was  the  subject  of  the 
mortgagor's  default.  The  purpose  of  this 
rule  is  to  prevent  a  mortgagor  from 
benefitting  from  its  default  and  failure 
to  meet  its  obHgations. 

DATES:  Comment  Due  Date:  September 

5.  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Regulations  Division,  Office  of  General 
Counsel,  Room  10278,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  pubUc  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
F.^XED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Harris.  Director,  Field  Asset 
Management  Division,  Office  of  Asset 
Management,  Department  of  Housing 
and  Urban  Development,  Room  6164, 
45 1  Seventh  Street  SW,  Washington,  DC 
20410,  telephone  (202)  708-2654. 
Hearing  or  speech-impaired  individuals 
may  call  1-800-877-8339  (Federal 
Information  Relay  Service  TTY).  (Other 
than  the  '800"  number,  these  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
proposes  to  codify  HL'D  s  policy  of 
preventing  a  defaulting  mortgagor  on  a 
.Tiultifamilv  project,  and  the  defaulting 
mortgagor's  related  parties,  from 
purchasing  the  property  that  was  the 
subject  of  the  default.  This  situation 
may  arise  in  the  foreclosure  sale  of  a 
multifamily  project  with  a  HUD-held 
mortgage  (addressed  in  24  CFTl  part  27), 
or  in  the  disposition  of  a  HUD-owned 
multifamily  proiect  (addressed  under  24 
CFR  part  290)   HUD's  poHcy  is  intended 
to  prevent  a  party  from  benefiting  from 
its  default  and  failure  to  meet 


obligations.  For  example,  an  owner 
could  avoid  prepayment  restrictions  by 
defaulting  and  then  buying  at  the 
foreclosure,  or  an  owner  could  default 
and  then  buy  back  the  project  at 
foreclosure  for  less  than  the  amount  of 
the  debt  on  which  the  default  occurred. 

The  regulations  governing  nonjudicial 
foreclosure  and  the  disposition  of 
multifamily  projects  would  be  amended 
by  adding,  respectively,  a  new 
paragraph  to  §  27.20(f)  and  a  new 
§  290.18.  The  new  paragraph  and 
section  would  specifically  prohibit  the 
defaulting  mortgagor  or  any  principal, 
successor,  affiliate,  or  any  assignee  of 
any  of  the  listed  parties  from  bidding  on 
or  otherwise  acquiring  the  defaulted 
property. 

In  codifying  this  general  poUcy  in 
HUD's  regulations,  the  Assistant 
Secretary  for  Housing  still  retains  the 
authority  to  waive  these  restrictions, 
since  there  may  be  instances  in  which 
it  would  be  in  HUD's  interest  to  permit 
the  defaulting  mortgagor  or  the 
mortgagor's  related  parties  to  acquire 
the  defaulted  property.  For  example,  it 
would  be  in  HUD's  interest  to  permit 
the  defaulting  mortgagor  to  bid  or 
purchase  at  a  price  that  covers  the 
default,  or  where  it  could  be  clearly 
shown  that  the  default  did  not  occur  as 
a  result  of  the  action  or  inaction  of  the 
mortgagor. 

Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  rule  only 
addresses  circumstances  in  which  a 
party  may  benefit  at  the  public  expense 
by  defaulting  on  its  obUgations,  and 
does  not  impose  any  additional  costs  or 
burdens.  Notwithstanding  HUD's 
determination  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
ahematives  to  this  rule  that  wall  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 


p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street  SW,  Washington,  DC 
20410. 

Executive  Order  13132,  Federalism 

This  rule  does  not  have  Federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

List  of  Subjects 

24  CFR  Part  27 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development. 

24  CFR  Part  290 

Mortgage  insurance.  Low  and 
moderate-income  housing. 

Accordingly,  parts  27  and  290  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  27— NONJUDICIAL 
FORECLOSURE  OF  MULTIFAMILY 
AND  SINGLE  FAMILY  MORTGAGES 

1.  The  authority  citation  for  24  CFR 
part  27  continues  to  read  as  follows: 

Authoritv:  12  U.S.C.  1715b,  3701-3717; 
3751-3768;  42  U.S.C.  1452b,  3535(d). 

2.  In  §  27.20,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§27.20    Conditions  of  foreclosure  sale. 


(f)  The  defaulting  mortgagor,  or  any 
principal,  successor,  affiliate,  or 
assignee  thereof,  on  the  multifamily 
mortgage  being  foreclosed,  shall  not  be 
eligible  to  bid  on,  or  otherwise  acquire, 
the  property  being  foreclosed  bv  the 
Department  under  this  subpart  or  any 
other  provision  of  law.  A  "principal" 
and  an  "affiliate  "  are  defined  as 
provided  at  24  CFR  24.105  or  successor 
regulation. 
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PART  290— DISPOSITION  OF 
MULTIFAMILY  PROJECTS  AND  SALE 
OF  HUD-HELD  MULTIFAMILY 
MORTGAGES 

3  The  authcsntx  citation  for  24  CFR 
Dart  290  continues  so  read  as  follows: 

Authonrv    ]^  ij.S.C.  i701z-ll,  1701Z-12, 
K13   1-I5r    t-15z-lb,  1715z-lla;42U.S.C. 

'-)i5id)  and  3535(i). 


4.  In  subpart  A,  a  new  §  290.18  is 
added,  to  read  as  follows: 

§290-18    Restrictions  on  sale  to  fonrse'- 
mortgagors 

The  defaulting  mortgagor,  or  any 
principal,  successor,  affiliate,  or 
assignee  thereof,  on  the  mortgage  on  the 
property  at  the  time  of  the  default 
resulting  in  acquisition  of  the  property 


by  HUD  shall  not  be  eligible  to  purchase 
the  property.  A  "principal"  and  an 
"affiliate"  are  defined  as  provided  at  24 
CFR  24.105  or  successor  regulation. 

Dated;  May  25,  2000. 
Andrew  Cuomo, 
Secretary. 
[FR  Doc.  00-16804  Filed  7-3-00;  8:45  am) 
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Title  3 -^ 

The  President 


Kvpcutive  Order  13)61   of  lunp  .'9    .'000 

Establishment  of  the  PresidenUai  Meaai  of  Valor  for  Public 
Safety  Officers 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  ordered: 

Section  1.  Tne  Presidential  Medal  of  Valor  for  Public  Safety  Officers  (Medal) 
is  established  for  the  purpose  of  recognizing  those  public  safety  officers 
adju  iged  ^0  have  shown  extraordinary  valor  above  and  beyond  the  call 
of  Uut\  in  the  exercise  of  their  official  duties.  As  used  in  this  section, 
the  term  "public  safety  officer"  means  a  person  serving  a  public  agency 
with  or  Aitho.it  cofrpensation: 

(1)  as  a  law  enforcement  officer,  including  police,  correctional,  probation, 
or  parole  officers;    ^ 

(2)  as  a  firefighter  or  emergency  responder;  and 

(3)  who  is  employed  by  the  Government  of  the  United  States,  any  State 
of  the  United  States,  any  officially  recognized  elective  body  within  a  State 
of  the  United  States,  or  any  Federally  recognized  tribal  organization. 

Sec.  2.  K:  Kine  rp(  pients  generally  will  be  recommended  to  the  President 
by  the  Attornev  general  by  April  1  of  each  year.  Pursuant  to  36  U.S.C. 
136-137,  the  Pres  lent  designates  May  15  of  each  year  as  "Peace  Officers 
Memorial  Day"  and  the  week  in  which  it  falls  as  "Police  Week."  Presentation 
of  the  Medal  shall  occur  at  an  appropriate  time  during  the  commemoration 
of  Police  Week,  as  far  as  is  practicable. 

Set ,  3.  The  President  may  select  for  the  Medal  up  to  ten  persons  annually 
from  among  those  persons  recommended  to  the  President  by  the  Attorney 
General.  In  submitting  recommendations  to  the  President,  the  Attorney  Gen- 
eral may  consult  with  experts  representing  all  segments  of  the  public  safety 
sector,  including  representatives  from  law  enforcement,  firefighters,  and 
emergency  services. 

Sec.  4.  Those  chosen  for  recognition  shall  receive  a  medal  and  a  certificate, 
the  designs  of  which  shall  be  submitted  by  the  Attorney  General  for  the 
President's  approval  no  later  than  December  1,  2000.  The  medal  and  certifi- 
cate shall  be  prepared  by  the  Department  of  Justice. 

Sec.  5.  The  Medal  may  be  given  posthumously. 


..^         \ 


THE  WHITE  HOUSE. 
June  29,  2000. 
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Proclamatiun  7326  of  June  29,  2000 

To  Extend  N'ondiscriminatnn   Tr;  atmpnt  (Normal  Trade  Rela- 
tions   Ireatmenfl   to  the   Prodin  ts   .■•    \lbania  and  Kyrgyzstan 


B\  the  President  ot  the  United  States  of  America 

A  Proclamation 

1.  Albania  has  made  progress,  since  its  emergence  from  communism,  toward 
democratic  rule  and  the  creation  of  a  market  economy.  Further,  I  have 
found  Albania  to  be  in  full  compliance  with  the  freedom  of  emigration 
requirements  under  title  IV  of  the  Trade  Act  of  1974  (the  'Trade  Act") 
(19  U.S.C.  2431,  et  seq.).  In  1998,  Albania  concluded  a  bilateral  investment 
treaty  with  the  United  States.  Albania  is  in  the  process  of  acceding  to 
the  World  Trade  Organization  (WTO).  The  extension  of  unconditional  normal 
trade  relations  treatment  to  the  products  of  Albania  will  permit  the  United 
States  to  avail  itself  of  all  rights  under  the  WTO  with  respect  to  Albania 
when  that  country  becomes  a  member  of  the  WTO. 

2.  Pursuant  to  section  301(b)  of  Public  Law  106-200.  114  Stat.  289,  and 
having  due  regard  for  the  findings  of  the  Congress  in  section  301(a)  of 
that  law,  I  hereby  determine  that  title  IV  of  the  Trade  Act  should  no 
longer  apply  to  Albania. 

3.  Since  1991,  Kyrgyzstan  has  made  great  progress  toward  democratic  rule 
and  toward  creating  a  free-market  economic  system.  Further,  I  have  found 
Kyrgyzstan  to  be  in  full  compliance  with  the  freedom  of  emigration  require- 
ments under  title  IV  of  the  Trade  Act.  In  1994,  Kyrgyzstan  concluded  a 
bilateral  investment  treaty  with  the  United  States,  and  in  1999  Kyrgyzstan 
became  a  member  of  the  WTO.  The  extension  of  unconditional  normal 
trade  relations  treatment  to  the  products  of  Kyrgyzstan  will  permit  the 
United  States  to  avail  itself  of  all  rights  under  the  WTO  with  respect  to 
Kyrgyzstan. 

4.  Pursuant  to  section  302(b)  of  Public  Law  106-200,  114  Stat.  289-90, 
and  having  due  regard  for  the  findings  of  the  Congress  in  section  302(a) 
of  that  law,  I  hereby  determine  that  title  IV  of  the  Trade  Act  should  no 
longer  apply  to  Kyrgyzstan. 

NOW,'  THEREFORE,  I  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
301(b)(1)(B)  and  302(b)(1)(B)  of  Public  Law  106-200.  do  hereby  proclaim 
that: 

(1)  Nondiscriminatory  treatment  (normal  trade  relations  treatment)  shall 
be  extended  to  the  products  of  Albania; 

(2)  The  extension  of  nondiscriminatory  treatment  to  the  products  of  Albania 
shall  be  effective  as  of  the  date  of  signature  of  this  proclamation; 

(3)  Nondiscriimnatory  treatment  (normal  trade  relations  treatment)  shall 

be  extended  to  the  products  of  Kyrgyzstan; 

(4)  The   extension    of  nondiscriminatory   treatment   to  the  products  of 
Kyrgyzstan  shao  tie  effer'  ve  as  of  the  date  of  signature  of  this  proclamation. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  June,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


tKjlLMj^AAA  J  \AMj<ir<lKrs 


[FR  Doc.  00-17184 
Filed  7-3-00;  11:15  ami 
Billing  code  3195-01-P 


Presidential  Documents 


Nuitue  of  lune  30    JOO!? 

(Continuation  of  EmeroenLV  With   kt'si.ect  to  the  Taliban 


On  July  4  1999,  I  issued  Executive  Order  13129,  "Blocking  Property  and 
Prohibiting  Transactions  with  the  Taliban,"  to  deal  with  the  unusual  and 
extraordinary  'n-eat  to  the  national  security  and  foreign  policy  of  the  United 
States  posed  by  the  actions  and  policies  of  the  Taliban  in  Afghanistan. 
The  order  bloclts  all  property  and  interests  in  property  of  the  Taliban  and 
prohibits  trade-related  transactions  by  United  States  persons  involving  the 
*prr!tur\  ni  Afghan  si  an  controlled  by  the  Taliban. 

The  Taliban  continues  to  allow  territory  under  its  control  in  Afghanistan 
to  be  used  as  a  safe  haven  and  base  of  operations  for  Usama  bin  Laden 
and  the  Al-Qaida  organization  who  have  committed  and  threaten  to  continue 
to  commit  act^  of  violence  against  the  United  States  and  its  nationals. 
For  these  reasons  !  have  determined  that  it  is  necessary  to  maintain  in 
force  these  emergent  \  authorities  beyond  July  5,  2000.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  ttie  national  emergency  declared  on  July  4,  l"'''^  -vith 
respect  to  the  Taliban.  This  notice  shall  be  published  in  the  Federal  Retister 
and  transmirteo  to  the  Congress. 


(JsTt^jAJi^cAA  <rb^M<>^^^ 


(FR  Doc.  00-17185 
Filed  7-J-OO;  11:15  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
June  30,  2000. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 

applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  unde' 
50  titles  pursuant  to  44  U  S.C,  1510. 

The  Code  o<  Federal  Regulations  is  sold  by 
the  Supenntendent  ot  Documents,  Prices  of 
new  books  a-'e  listed  m  the  first  FEDERAL 
REGISTER  ;ssue  ot  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-AF51 

1999  Marl(eting  Quotas  and  Price 
Support  Levels  for  Fire-Cured  (Type 
21),  Fire-Cured  (Types  22-23),  Dark 
Air-Cured  (Types  35-36),  Virginia  Sun- 
Cured  (Type  37),  and  Cigar-Filler  and 
Binder  (Types  42-44  and  53-55) 
Tobaccos 

AGENCIES:  Farm  Service  Agency  and 
Comm(jdity  Credit  Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  purpose  of  this  notice  is 

to  codih'  the  national  marketing  quotas 
and  price  support  levels  for  the  1999 
crops  for  several  kinds  of  tobacco 
announced  bv  press  release  on  March  1, 
1999 

In  accordance  with  the  Agricultural 
Ad)ustment  Act  of  1938,  as  amended 
(the  1938  Act),  the  Secretar\^  determined 
the  1999  marketing  quotas  to  be  sis 
follows:  fire-cured  (type  21),  2.6  million 
pounds;  fire-cured  (types  22-23),  41.4 
million  pounds:  dark  air-cured  (tvpes 
35-36),  12.8  million  pounds:  \'irgmid 
sun-cured  (type  37),  171.000  pounds; 
and  cigar-filler  and  binder  (types  42—44 
and  53-55).  4,5  million  pounds. 

Quotas  are  necessarv  to  adjust  the 
production  levels  of  certain  tobaccos  to 
more  fully  reflect  supply  and  demand 
conditions,  as  provided  in  the  1938  Act. 

in  accordance  with  the  Agricultural 
.\ct  of  1949,  a.*;  amended  (the  1949  Act), 
the  Secretary  determined  the  1999 
levels  of  price  support  to  be  as  follows 
(in  cents  per  pound):  fire-cured  (type 
21),  155,9:  fire-cured  (types  22-23), 
171.6;  dark  air-cured  (types  35-36), 


148.1;  Virginia  sun-cured  (type  37), 
138.0;  and  cigar-filler  and  binder  (types 
42^4  and  53-55),  123.8. 
EFFECTIVE  DATE:  March  1,  1999, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarcsry,  Tobacco  and  Peanuts 
Division,  FSA,  USDA,  STOP  0514,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0514,  telephone 
202-720-5346,  e-mail  address  Robert 
Tarczy@wdc.fsa,usda.  Copies  of  the 
cost-benefit  assessment  prepared  for  this 
nile  can  be  obtained  from  Mr.  Tarczy. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
significant  and  was  reviewed  by  0MB 
under  Executive  Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
the  Farm  Service  Agency  (FSA)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  these  determinations. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA), 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 


not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Statutory  Background 

This  final  rule  is  issued  pursuant  to 
the  provisions  of  the  1938  Act  and  the 
1949  Act, 

On  March  1,  1999,  the  Secretary 
determined  and  eumounced  the  national 
marketing  quotas  and  price  support 
levels  for  the  1999  crops  of  fire-<nired 
(type  21),  fire-cured  (types  22-23),  dark 
air-cured  (t3rpes  35-36),  Virginia  sun- 
cured  (type  37),  and  cigar- filler  and 
binder  (types  42-44  and  53-55) 
tobaccos.  A  number  of  related 
determinations  were  made  at  the  same 
time  which  this  final  rule  affirms.  On 
the  same  date,  the  Secretary  also 
announced  that  a  referendum  would  be 
conducted  by  mail  with  respect  to  cigar- 
filler  and  binder  (types  42-44  and  53- 
55) tobacco. 

During  March  15-19, 1999,  eligible 
producers  of  cigar-filler  and  binder 
(types  42-44  and  53-55)  tobacco  voted 
in  a  referendum  to  determine  whether 
such  producers  approved  marketing 
quotas  for  the  1999,  2000,  and  2001 
marketing  years  (MY)  for  this  tobacco. 
Of  the  producers  voting,  77.7  percent 
favored  marketing  quotas  for  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco.  Accordingly,  quotas  and  price 
support  for  cigar-filler  and  binder  (types 
42-44  and  53-55)  tobacco  are  in  effect 
for  the  1999  through  2001  MYs. 

In  accordance  with  section  312  of  the 
1938  Act,  for  tobaccos  other  than  flue- 
cured  tobacco  and  hurley  tobacco,  the 
Secretary  of  Agriculture  is  required  to 
proclaim  not  later  than  March  1  of  any 
MY  a  national  marketing  quota  for  those 
tobaccos  for  which  marketing  quotas 
have  been  approved  in  the  prior  three 
years.  There  is  a  vote  on  quotas  for  each 
kind  in  a  3-year  cycle.  For  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco,  the  1998  MY  was  the  last  year 
of  3  consecutive  years  of  quota. 
Accordingly,  marketing  quotas  for  cigar- 
filler  and  binder  (types  42—44  and  53- 
55)  were  proclaimed  for  each  of  the  3 
MYs  beginning  October  1, 1999;  October 
1,  2000,  and  October  1,  2001,  but  subject 
to  producer  approval.  As  indicated, 
cigar-filler  and  binder  (types  42—44  and 
53-55)  producers  approved  quotas  in 
the  referendimi.  Quotas  for  the  other 
tobaccos  covered  by  this  notice  were 
approved  in  referenda  which  are  still 
effective. 
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Because  of  producer  approval  of 
quotas,  sections  312  and  313  of  the  1938 
Act  required  that  the  Secretary  also 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-cured 
(types  35-36),  Virginia  sun-cured  (type 
37),  and  cigar  filler  and  binder  (types 
42-44  and  53-55)  tobaccos  for  the  MY 
beginning  October  1,  1998.  The 
Secretary  also  announced  the  amounts 
of  the  national  marketing  quotas, 
national  acreage  allotments,  national 
acreage  factors  for  apportioning  the 
national  acreage  allotments  (less 
reserves)  to  old  fcirms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (1)  new  farms  and 
(2)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

Under  the  1949  Act,  price  support  is 
required  to  be  made  available  for  each 
crop  of  a  kind  of  tobacco  for  which 
marketing  quotas  are  in  effect  or  for 
which  marketing  quotas  have  not  been 
disapproved  by  producers.  With  respect 
to  the  1999  crops  of  the  kinds  of  tobacco 
that  are  the  subject  of  this  notice,  the 
respective  maximum  levels  of  price 
support  for  these  kinds  of  tobacco  is 
determined  in  accordance  with  section 
106  of  the  1949  Act.  Announcement  of 
the  price  support  levels  for  these  five 
kinds  of  tobacco  are  normally  made 
before  the  planting  seasons.  Under  the 
provisions  of  Section  1108  (c),  of  Pub. 
L.  No.  99-272.  the  price  support  level 
aimouncements  do  not  require  prior 
rulemaking.  For  the  1999  crops,  the 
price  support  announcements  were 
made  on  March  1,  1999.  at  the  same 
time  the  quota  aimouncements  were 
made.  Quota  and  price  support 
determinations  for  hurley  and  flue- 
cured  tobacco  are  made  separately  and 
are  the  subject  of  separate  notices. 

Statutory  Provisions 

Section  312(b)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
that  may  be  marketed  such  that  a  supply 
of  such  tobacco  equal  to  its  reserve 
supply  level  is  made  available  during 
the  MY. 

Section  313(g)  of  the  1938  Act 
provides  that  the  Secretary  may  convert 
the  national  marketing  quota  into  a 
national  acreage  allotment  for 
apportionment  to  individual  farms. 
Since  producers  of  these  kinds  of 
tobacco  generally  produce  considerably 
less  than  their  respective  national 
acreage  allotments  allow,  a  larger  quota 
is  necessary  to  make  available 
production  equal  to  the  reserve  supply 
level.  Further,  under  section  312  (b)  of 
the  1938  Act,  the  amount  of  the  national 


marketing  quota  may,  not  later  than  the 
following  March  1,  be  increased  by  not 
more  than  20  percent  over  the  straight 
formula  amount  if  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  undue  restriction 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level. 

Section  301(b)(14)(B)  of  the  1938  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof, 
to  ensure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  "Normal  supply"  is  defined 
in  section  301(b)(10)(B)  of  the  1938  Act 
as  a  normal  year's  domestic 
consiunption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year's  carryover. 

Normal  vear's  domestic  consiunption 
is  defined  in  section  301(b)(ll)(B)  of  the 
1938  Act  as  the  average  quantity 
produced  and  consumed  in  the  United 
States  during  the  10  MYs  immediately 
preceding  the  MY  in  which  such 
consumption  is  determined,  adjusted  for 
current  trends  in  such  consumption. 
Normal  year's  exports  is  defined  in 
section  301(b)(12)  of  the  1938  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  diuing 
the  10  MYs  immediately  preceding  the 
MY  in  which  such  exports  are 
determined,  adjusted  for  current  trends 
in  such  exports. 

Also,  imder  section  313(g)  of  the  1938 
Act.  the  Secretary  is  authorized  to 
establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  1  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  the  national 
reserve,  noted  herein,  for  the  1999  crop 
of  each  of  these  kinds  of  tobacco  is 
adequate  for  these  purposes. 

The  Proposed  Rule 

On  February  26,  1999,  a  proposed  rule 
was  published  in  the  Federal  Register 
(64  FR  9452)  in  which  interested 
persons  were  requested  to  comment 
with  respect  to  setting  quotas  for  the 
tobacco  kinds  addressed  in  this  notice. 

Discussion  of  Comments 

Fourteen  written  responses  were 
received  during  the  comment  period 
which  ended  March  1,  1999.  A 
summary  of  these  comments  by  kind  of 
tobacco  follows: 


(1)  Fire-cured  itype  21  j  tobacco.  Two 
comments  were  received, 
recommending  no  change  in  1999 
quotas. 

(2)  Fire-cured  (types  22-23)  tobacco. 
Five  comments  were  received.  Four 
recommended  a  five  percent  deduction 
in  1999  quotas,  while  one  other 
recommended  a  10  percent  decrease. 

(3)  Dark  air-cured  (types  35-36) 
tobacco.  Five  comments  were  received. 
Four  recommended  a  10  percent 
increase  in  the  quota,  while  one  favored 
a  five  percent  increase. 

(4  )  Virginia  sun-cured  (type  37) 
tobacco.  Two  comments  were  received, 
recommending  no  change  in  quota. 

(5)  Cigar-filler  and  binder  (types  42- 
44  and  53-55)  tobacco.  No  comments 
were  received. 

Quota  and  Related  Determinations 

The  tobacco  program  is.  through 
assessments,  operated  at  no  net  cost  to 
taxpayers  other  than  the  costs  common 
to  all  price  support  operations. 
Accordingly,  producer  comments  are 
given  considerable  weight  in  this 
review.  Based  on  a  review  of  the 
comments  received  and  the  latest 
available  statistics  of  the  Federal 
Government,  which  appear  to  be  the 
most  reliable  data  available,  the 
following  determinations  were  made  for 
the  five  subject  tobacco  kinds: 

(1)  Fire-Cured  (Type  21)  Tobacco 

The  average  annual  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  that  is  estimated  to  have 
been  consumed  in  the  United  States 
during  the  10  MYs  preceding  the  1998 
MY  was  approximately  19.3  million 
pounds  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  from  the  United  States  during 
the  10  MYs  preceding  the  1998  MY  was 
2.0  million  pounds  (farm  sales  weight 
basis).  Both  domestic  use  and  exports 
have  trended  downward,  Because  of 
these  considerations,  a  normal  year's 
domestic  consumption  has  been 
determined  to  be  0.7  million  pounds, 
and  a  normal  year's  exports  have  been 
determined  to  be  1.5  million  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  1938  Act 
results  in  a  reserve  supply  level  of  4.6 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1,  1998,  of  2.4 
million  pounds.  The  1998  crop  is 
estimated  to  be  2.4  million  pounds. 
Therefore,  total  supply  for  the  1998  MY 
is  4.8  million  pounds.  During  the  1998 
MY,  it  is  estimated  that  disappearance 
will  total  approximately  2.3  million 
pounds.  Deducting  this  disappearance 
from  total  supply  results  in  a  1999  MY 
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beginning  stock  estimate  of  2.8  million 
pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1.  1999.  is  2.5 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  that  will 
make  available  during  the  1999  MY  a 
supply  equal  to  the  reserve  supply  level. 
More  than  95  percent  of  the  aimounced 
national  marketing  quota  is  expected  to 
be  produced.  Accordingly,  it  has  been 
determined  that  a  1999  national 
marketing  quota  of  2.116  million 
pounds  is  necessary  to  make  available 
production  of  2.1  million  pounds.  As 
permitted  by  section  312(b)  of  the  1938 
Act,  it  was  further  determined  that  the 
1999  national  marketing  quota  should 
be  increased  by  20  percent  over  the 
normal  formula  amount  in  order  to 
avoid  undue  restriction  of  marketings. 
This  determination  took  into  account 
the  size  of  last  year's  quota,  the 
comments,  the  long  storage  time  for  this 
tobacco  and  the  possibility  of  changes  in 
demand  over  expected  demand.  Thus, 
the  national  marketing  quota  for  the 
1999  crop  is  2.6  million  pounds. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1999  national 
marketing  quota  of  2.6  million  pounds 
by  the  1994-98.  5-year  national  average 
yield  of  1 ,600  pounds  per  acre  results  in 
a  1999  national  acreage  allotment  of 
1,625.00  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  1.0  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1999  MY,  less  a  national  reserve 
of  7.61  acres,  by  the  total  of  the  1999 
preliminary  farm  acreage  allotments 
(previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(2)  Fire-Cured  (Types  22-23)  Tobacco 

The  average  annual  quantity  of  fire- 
cured  (types  22-23)  tobacco  produced 
in  the  United  States  that  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  MYs  preceding  the 
1998  MY  was  approximately  19.3 
million  pounds.  The  average  aimual 
quantity  produced  in  the  United  States 
and  exported  during  the  10  MYs 
preceding  the  1998  MY  was  15.5  million 
pounds  (farm  sales  weight  basis). 
Domestic  use  has  trended  upward  while 
exports  have  varied.  Because  of  these 
considerations,  a  normal  year's 
domestic  consumption  has  been 
determined  to  be  29.7  million  pounds, 
and  a  normal  year's  exports  have  been 
determined  to  be  18.4  million  pounds. 


Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  1938  Act 
results  in  a  reserve  supply  level  of  117.7 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1,  1998,  of  84.8 
million  pounds.  The  1998  crop  is 
estimated  to  be  40.4  million  pounds. 
Therefore,  total  supply  for  the  1998  MY 
is  125.2  million  pounds.  During  the 
1998  MY,  it  is  estimated  that 
disappearance  will  total  approximately 
40.0  million  pounds.  Deducting  this 
disappearance  from  total  supply  results 
in  a  1999  MY  beginning  stock  estimate 
of  85.2  million  pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1,  1999,  is  32.5 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  that  will 
make  available  during  the  1999  MY  a 
supply  equal  to  the  reserve  supply  level. 
About  95  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced.  Accordingly,  it  has  been 
determined  that  a  1999  national 
marketing  quota  of  34.5  million  pounds 
is  necessary  to  make  available 
production  of  32.5  million  pounds. 

Utilizing  section  312(b)  of  the  1938 
Act,  it  was  further  determined  for  the 
same  reason  as  with  fire-cured  (type  21) 
tobacco,  that  the  1999  national 
marketing  quota  should  be  increased  by 
20  percent  over  the  normal  formula 
amount  in  order  to  avoid  undue 
restriction  of  marketings.  Thus,  the 
national  marketing  quota  for  the  1 999 
crop  is  41.4  million  pounds. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1999  national 
marketing  quota  of  41.4  million  pounds 
by  the  1994-98,  5-year  average  yield  of 
2,577  pounds  per  acre  results  in  a  1999 
national  acreage  allotment  of  16,065.19 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  0.95  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1999  MY,  less  a  national  reserve 
of  53.30  acres,  by  the  total  of  the  1999 
preliminary  farm  acreage  allotments 
(previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(3)  Dark  Air-Cured  (Types  35-36) 
Tobacco 

The  average  annual  quantity  of  dark 
air-cured  (types  35-36)  tobacco 
produced  in  the  United  States  that  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  MYs 
preceding  the  1998  MY  was 


approximately  9.0  million  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1998  MY  was  1.4  miUion 
pounds  (farm  sales  weight  basis).  Both 
domestic  use  and  exports  have  been 
erratic.  Because  of  these  considerations, 
a  normal  year's  domestic  consumption 
has  been  determined  to  be  10.2  million 
pounds,  and  a  normal  year's  exports 
have  been  determined  to  be  1.4  million 
pounds.  Application  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 
the  1938  Act  results  in  a  reserve  supply 
level  of  31.9  million  pounds. 

Manufacturers  and^dealers  reported 
stocks  held  on  October  1,  1998,  of  22.4 
million  pounds.  The  1998  crop  is 
estimated  to  be  10.1  million  pounds. 
Therefore,  total  supply  for  the  1998  MY 
is  32.5  million  pounds.  During  the  1998 
MY,  it  is  estimated  that  disappearance 
will  total  approximately  10.5  million 
pounds.  Deducting  this  disappearance 
from  total  supply  results  in  a  1999  MY 
beginning  stock  estimate  of  22.0  million 
pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1,  1999,  is  9.9 
million  pounds.  This  represents  the 
quantity  that  may  be  markf-ted  that  will 
make  available  during  the  1999  MY  a 
supply  equal  to  the  reserve  supply  level. 
Over  90  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced.  Accordingly,  it  has  been 
determined  that  a  national  marketing 
quota  of  10.67  million  pounds  is 
necessary  to  make  available  production 
of  9.9  million  pounds.  In  accordance 
with  section  312(b)  of  the  1938  Act,  it 
has  been  further  determined  that  the 
1999  national  marketing  quota  should 
be  increased  by  20  percent  over  the 
normal  formula  amount  in  order  to 
avoid  undue  restriction  of  marketings. 
This  determination  took  into  accoimt 
the  same  factors  as  with  fire-cured  (type 
21)  tobacco  and  industry  preferences. 
This  results  in  a  national  marketing 
quota  for  the  1999  MY  of  12.8  million 
pounds.  Otherwise,  the  quota  would  be 
below  the  level  for  the  1998  crop. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1999  national 
marketing  quota  of  12.8  million  pounds 
by  the  1994-98,  5-year  average  yield  of 
2,291  pounds  per  acre  results  in  a  1999 
national  acreage  allotment  of  5,587.08 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  1.10  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1999  MY,  less  a  national  reserve 
of  45.60  acres,  by  the  total  of  the  1999 
preliminary  farm  acreage  allotments 
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[previous  year  s  auotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  average  annual  quantity  of 
Virginia  sun-cured  (type  37)  tobacco 
produced  in  the  United  States  that  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  MYs 
preceding  the  1998  MY  was 
approximately  90,000  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1998  MY  was 
approximately  100,000  pounds  (farm 
sales  weight  basis).  Both  domestic  use 
and  ex'ports  have  shown  a  sharp 
downward  trend.  Because  of  these 
considerations,  a  normal  yesu-'s 
domestic  consumption  has  been 
determined  to  be  64.000  pounds,  and  a 
normal  year's  exports  have  been 
determined  to  be  20,000  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b){14)(B)  of  the  1938  Act 
results  in  a  reserve  supply  level  of 
219,000  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1.  1998,  of 
50,000  pounds.  The  1998  crop  is 
estimated  to  be  140,000  pounds. 
Therefore,  total  supply  for  the  1998  MY 
is  190,000  pounds.  During  the  1998  MY, 
it  is  estimated  that  disappearance  will 
total  approximately  190,000  pounds. 
Deducting  this  disappearance  from  total 
supply  results  in  a  1999  MY  beginning 
stock  estimate  of  90,000  pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1.  1998,  is  129,000 
pounds.  This  represents  the  quantity 
that  may  be  marketed  that  will  make 
available  during  the  1998  MY  a  supply 
equal  to  the  reserve  supply  level.  Less 
than  three-quarters  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced.  Accordingly,  it  has  been 
determined  that  a  1999  national 
marketing  quota  of  171,000  pounds  is 
necessary  to  make  available  production 
of  129,000  pounds.  Thus,  the  national 


marketing  quota  for  the  1999  crop  is 
171,000  pounds  which  is  greater  than 
the  preceding  quota  by  about  5  percent 
and  should  not  unduly  restrict 
marketings. 

In  accordance  with  section  313(g)  of 
the  1938  Act.  dividing  the  1999  national 
marketing  quota  of  171,000  pounds  by 
the  1994-98,  5-year  average  yield  of 
1,466  pounds  per  acre  results  in  a  1999 
national  acreage  allotment  of  116.64 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  1.0  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1999  MY,  less  a  national  reserve 
of  0.35  acres,  by  the  total  of  the  1999 
preliminary  farm  acreage  allotments 
(previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(5)  Cigar-Filler  and  Binder  (Types  42-44 
and  53-55)  Tobacco 

The  average  annual  quantity  of  cigar- 
filler  and  binder  (types  42-44  and  53- 
55)  tobacco  produced  in  the  United 
States  that  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  10  MYs  preceding  the  1998  MY  was 
approximately  10.9  million  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1998  MY  was  less  than 
100,000  pounds  (farm  sales  weight). 
Domestic  use  has  trended  downward 
and  exports  are  very  small.  Thus,  a 
normal  year's  domestic  consumption 
has  been  determined  to  be  5.9  million 
pounds,  and  a  normal  year's  exports 
have  been  determined  to  be  zero 
pounds.  Application  of  the  formula 
prescribed  by  section  301(b)(l4)(B)  of 
the  1938  Act  results  in  a  reserve  supply 
level  of  17.0  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1,  1998,  of  16.2 
million  pounds.  The  1998  crop  is 
estimated  to  be  4.2  million  pounds. 
Therefore,  total  supply  for  the  1998  MY 
is  20.4  million  pounds.  During  the  1998 
MY,  it  is  estimated  that  disappearance 
will  total  about  7.0  million  pounds. 


Deducting  this  disappearance  from  total 
supply  results  in  a  1999  MY  beginning 
stock  estimate  of  13.4  million  pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1.  1999.  is  3.6 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  that  will 
make  available  during  the  1999  MY  a 
supply  equal  to  the  reserve  supply  level. 
About  80  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced.  Accordingly,  it  has  been 
determined  that  a  1999  national 
marketing  quota  of  4.5  million  pounds 
is  necessary  to  make  available 
production  of  3.6  million  pounds.  This 
results  in  a  1999  national  marketing 
quota  of  4.5  million  pounds.  This 
determination  reflects  that  there  are 
short  reserve  supplies  and  takes  into 
account  possible. changes  in  expected 
demand  and  the  fact  that  even  with  this 
adjustment  the  1999  quota  will  be  less 
than  the  1998  crop  quota. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1999  national 
marketing  quota  of  4.5  million  pounds 
by  the  1994-98,  5-year  average  yield  of 
2,054  pounds  per  acre  results  in  a  1999 
national  acreage  allotment  of  2,190.84 
acres. 

Pursuant  to  the  provisions  of  section 
313(g),  of  the  1938  Act,  a  national  factor 
of  0.65  is  determined  by  dividing  the 
national  acreage  allotment  for  the  1999 
MY,  less  a  national  reserve  of  2.31  acres, 
bv  the  total  of  the  1999  preliminary  farm 
acreage  allotments  (previous  year's 
allotments).  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  1938 
Act  for  apportioning  the  national 
acreage  allotment,  less  the  national 
reserve,  to  old  farms. 

(6)  Referendum  Results  for  Cigar-Filler 
and  Binder  (Types  42-44  and  53-55) 
Tobaccos 

Because  of  the  results  of  the  producer 
referendum,  marketing  quotas  shall  be 
in  effect  for  the  1999  MY  for  cigar-filler 
and  binder  (types  42—44  and  53-55) 
tobacco.  In  referenda  held  March  15-19, 
1999,  77.7  percent  of  cigar  filler  and 
binder  producers  voted  in  favor  of 
quotas. 


Referendum  Data 

Kind  of  tobacco 

Total  votes 

Yes  votes 

No  votes 

%  yes  votes 

Ciaar-liller  and  binder  ^tvoes  42—44  and  54—551                   

909 

706 

203 

77.7 

Federal  Register /Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Rules  and  Regulations 


41555 


Price  Support 

Statutory  Pro  visions 

Section  106(f)(6)(A)  of  the  1949  Act 
provides  that  the  level  of  support  for  the 
1999  crop  of  a  kind  of  tobacco  (other 
than  flue-cured  and  hurley)  shall  be  the 
level  in  cents  per  pound  at  which  the 
1998  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  as 
appropriate,  the  amount  by  which  (i)  the 
basic  support  level  for  the  1999  crop,  as 
it  would  otherwise  be  determined  under 
section  106(b)  of  the  1949  Act,  is  greater 
or  less  than  (ii)  the  support  level  for  the 
1998  crop,  as  it  would  otherwise  be 
determined  under  section  106(b).  To  the 
extent  that  the  price  support  level 
would  be  increased  as  a  result  of  that 
comparison,  section  106(f)  provides  that 
the  increase  may  be  modified  using  the 
provisions  of  106(d).  Under  106(d),  the 
Secretary  may  reduce  the  level  of 
support  for  grades  the  Secretary 
determines  will  likely  be  in  excess 
supply  so  long  as  the  weighted  level  of 
support  for  all  grades  maintains  at  least 
65  percent  of  the  increase  in  the  price 


support  (from  the  previous  year).  The 
Secretary  must  consult  with  the 
appropriate  tobacco  associations  and 
take  into  consideration  the  supply,  and 
anticipated  demand  for  the  tobacco, 
including  the  effect  of  the  action  on 
other  kinds  of  quota  tobacco.  In 
determining  whether  the  supply  of  any 
grade  of  any  kind  of  tobacco  of  a  crop 
will  be  excessive,  the  Secretary  is 
required  to  consider  the  domestic 
supply,  including  domestic  inventories, 
the  amount  of  such  tobacco  pledged  as 
security  for  price  support  loans,  and 
anticipated  domestic  and  export 
demand,  based  on  the  maturity, 
uniformity,  and  stalk  position  of  such 
tobacco. 

Section  106(b)  of  the  1949  Act 
provides  that  the  "basic  support  level" 
for  any  year  is  determined  by 
multiplying  the  support  level  for  the 
1959  crop  of  such  kind  of  tobacco  by  the 
ratio  of  the  average  of  the  index  of 
prices  paid  by  fanners,  including  wage 
rates,  interest  and  taxes  (referred  to  as 
the  "parity  index")  for  the  3  previous 


calendar  years  to  the  average  index  of 
such  prices  paid  by  farmers,  including 
wage  rates,  interest  and  taxes  for  the 
1959  calendar  year. 

In  addition,  section  106(f)(6)(B)  of  the 
1949  Act  provides  that  to  the  extent 
requested  by  the  board  of  directors  of  an 
association  through  which  price  support 
is  made  available  to  producers 
(producer  association),  the  Secretary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A)  of 
the  1949  Act  for  the  respective  kind  of 
tobacco  to  more  accxirately  reflect  the 
market  value  and  improve  the 
marketability  of  such  tobacco. 
Accordingly,  the  price  support  level  for 
a  kind  of  tobacco  set  forth  in  this  rule 
could  be  reduced  if  such  a  request  is 
made. 

Price  Support  Determinations 

The  following  levels  of  price  support 
for  the  1998  crops  of  various  kinds  of 
tobacco,  which  were  determined  in 
accordance  with  section  106(f)(6)(A)  of 
the  1949  Act,  are  as  follows; 


Fire-cured  (type  21 

Fire-cured  (types  22-23)  

Dark  air-cured  (types  35-36) 

Virginia  sun-cured  (type  37)  

Cigar-filler  and  binder  (types  42-44  and  53-55) 


Support  level 

(cents  per 

pound) 

153.6 
168.1 
145.0 
136.0 
121.2 


For  the  1999  crop  year; 

(1)  Average  parity  indexes  for  calendar  year  periods  1995-1997  and  1996-1998  are  as  follows: 


Year 

Index 

Year 

Index 

1995 „ 

1,452 
1,520 
1,558 
1,510 

1996  

1,520 

1996 

1997  

1,558 

1997 

1998  

1.532 
1,537 

Average  

Average 

(2)  Average  parity  index,  calendar  year  1959  =  298. 

(3)  1998  ratio  of  1,500  to  298  =  5.07;  1999  ratio  of  1,537  to  298  =  5.16. 

'  (4)  Ratios  times  1959  support  levels  and  1999  increase  in  basic  support  levels  are  as  follows; 


Kind  and  type  of  tobacco 


1959  sup- 
port level 


(C/lb.) 


Basic  support 
level  ^ 


1998 
(e/lb.) 


1999 
(c/ib.) 


Increase  from 
1997  to  1998 


100% 
(C/lb.) 


65% 

(e/ib.) 


Fire-cured  (type  21)  

"^ire-cured  (types  22-23)  

Dark  air-cured  (types  35-36) 

Virginia  sun-cured  (type  37)  

Cigar-filler  and  binder  (types  42-44,  53-55) 


38.8 
38.8 
34.5 
34.5 
28.6 


196.7 
196.7 
174.9 
174.9 
145.0 


200.2 
200.2 
178.0 
178.0 
147.6 


3.5 
3.5 
3.1 
3.1 
2.6 


2.3 
2.3 
2.0 
2.0 

1.7 


'1998  ratio  is  5.07,  1999  ratio  is  5.16. 


The  loan  associations  for  Virginia  fire- 
cured  (type  21)  and  Virginia  sun-cured 
(type  37)  tobacco  have  accepted  lower 
price  support  levels  so  their  tobacco 


may  remain  competitive  in  world 
markets.  Therefore,  for  fire-cured  (type 
21)  tobacco  and  Virginia  sim-cured 
(type  37)  tobacco,  the  1999-crop  support 


levels  wore  set  so  as  to  only  add,  over 
1998-crop  levels,  65  percent  of  the 
difference  between  the  1999  crop  "basic 
support  level"  and  the  1998-crop  "basic 
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support  level.  "  For  the  other  tobaccos 
covered  in  this  notice  there  was  no  such 
recommendation  and  the  support  levels 
were  set  accordingly.  Accordingly,  the 
price  support  levels  for  fire-cured  (types 
22-23),  dark  air-cured  (types  35-36)  and 
cigar  filler  and  binder  (types  42—44  and 
53-55)  tobaccos  were  set  to  use  the  MY 
1998  level  of  support  increased  by  100 


percent  of  the  difference  between  the 
MY  1999  "basic  support  level"  and  the 
MY  1998  "basic  support  level." 
Chewing  tobacco,  smoking  tobacco,  and 
snuff  manufacturing  formulas  limit  the 
substitutability  of  one  of  these  kinds  of 
tobacco  for  another.  Cigarettes,  the 
principal  outlet  for  flue-cured  and 
burley  tobaccos,  do  not  require  any  of 


these  five  kinds  of  tobacco  in  their 
blends. 

Accordingly,  the  following  price 
support  determinations  were  announced 
on  March  1,  1999,  for  the  1999  crops  of 
the  tobaccos  which  are  the  subject  of 
this  notice: 


Kind  and  type  of  tobacco 


Support  level 

(cents  per 

pound) 


Fire-cured  (type  21)  

Fire-cured  (types  22-23)  

Dark  air-cured  (types  35-36) 

Virginia  sun-cured  (type  37)  

Cigar-filler  and  binder  (types  42-44  and  53-55) 


155.9 
171.6 
148.1 
138.0 
123.8 


Further  Rulemaking 

As  indicated  proviously,  price 
support  determination  referenced  in  this 
notice  are  exempt  from  rulemaking.  In 
addition  to  those  and  the  other 
determinations  addressed  in  this  notice 
many  of  which  are  driven  by  statutory 
deadlines  and  affect  the  marketing  of 
current  crops  for  which  farmer  must 
plan,  it  was  determined  that  to  the 
extent  restrictions  might  otherwise 
apply,  a  delay  in  the  effectiveness  of  the 
for  determinations  additional  notice  and 
procediu-es  would  be  contrary  to  the 
public  interest,  impracticable,  and 
unnecessary.  This  conclusion  is  the 
same  as  to  prior  crop  years,  and  for  all 
purposes,  including  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Act  (Pub.  L.  No.  104-121). 

List  of  Subjects 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Price  supports.  Tobacco. 

Accordingly,  7  CFR  parts  723  and 
1464  are  amended  to  read  as  follows: 


PART  ^23- 


'OBA{ 


1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301,  1311-1314, 
1314-1,  1314b.  1314b-l,  1314b-2,  1314c, 
1314d.  1314e.  1314f,  1314i,  1315.  1316,  1362, 
1363,  1372-75.  1421.  1445-1,  and  1445-2. 

2.  Section  723.113  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§723.113    Fire-cured  (type  21)  tobacco. 

*         *         *         «         * 

(g)  The  1999-crop  national  marketing 
quota  is  2.6  million  pounds. 


3.  Section  723.114  is  cunended  by 
adding  paragraph  (g)  to  read  as  follows: 

§723.114    Fire-cured  (types  22-23) 
tobacco. 

***** 

(g)  The  1999-crop  national  marketing 
quota  is  41.4  million  pounds. 

4.  Section  723.115  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§723.115     Dark  air-curec   *, pes  35-36) 
tobacco. 

***** 

(g)  The  1999-crop  national  marketing 
quota  is  12.8  million  pounds. 

5.  Section  723.116  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  723.1 1 6    Sun-cured  (type  37)  tobacco. 

***** 

(g)  The  1999-crop  national  marketing 
quota  is  171,000  pounds. 

6.  Section  723.117  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  723.1 1 7    Cigar-filler  and  binder  (types  42- 
44  and  53-55)  tobacco. 

***** 

(g)  The  1999-crop  national  marketing 
quota  is  4.5  million  pounds. 

PARTI  464— JOB  ft  ceo 

7.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423.  1441,  1445, 
and  1445-1: 15  U.S.C.  714b  and  714c. 

8.  Section  1464.13  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  1 464.1 3    Fire-cured  (type  21 )  tobacco. 


(g)  The  1999-crop  national  price 
support  level  is  155.9  cents  per  poimd. 

9.  Section  1464.14  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 


§1464.14     Fire  curea   types  22-23) 
tobacco. 


(g)  The  1999-crop  national  price 
support  level  is  171.6  cents  per  pound. 

10.  Section  1464.15  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§1464.15     Dark  air-cured  JtvDes  35-36) 

tobacco. 

***** 

(g)  The  1999-crop  national  price 
support  level  is  148.1  cents  per  pound. 

11.  Section  1464.16  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§1464*6     Virginia  sun-curea  ityf>e  37) 

•obacco. 


(g)  The  1999-crop  national  price 
support  level  is  138.0  cents  per  pound. 

12.  Section  1464.17  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§1464  17     Cigar-filler  and  binder   rvoes  42- 
44  and  53-55*  tobacco. 
*  '  -  * 

(g)  The  1999-crop  national  price 
support  level  is  123.8  cents  per  pound. 

Signed  at  Washington,  DC,  on  June  28, 
2000. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  00-16989  Filed  7-5-00;  8:45  am] 
BIUJNG  CODE  3410-05-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart931 

[Docket  No   FVOO-931-1  IFR] 

Fresh  Bartlett  Pears  Grown  m  Oregon 
and  Washington;  Decreased 
Assessment  Rate 

agency:  Agricultiiral  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
decreases  the  assessment  rate 
established  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
931  for  the  2000-2001  and  subsequent 
fiscal  periods  ft-om  $0,025  to  $0.02  per 
standard  box  of  fi-esh  Bartlett  pears 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
fresh  Bartlett  pears  grown  in  Oregon  and 
Washington.  Authorization  to  assess 
fresh  Bartlett  pear  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  2000-2001  fiscal 
period  begins  July  1  and  ends  June  30. 
The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Effective  July  7,  2000.  Comments 
received  by  September  5,  2000,  will  be 
considered  prior  to  issuance  of  a  final 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://wwrw.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
OR  97204:  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440  or  George  J. 
Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 


2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Iav.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
No.  141  and  Order  No.  931  (7  CFR  part 
931),  regulating  the  handling  of  fi-esh 
Bartlett  pears  grown  in  Oregon  and 
Washington  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  fresh  Bartlett  pear  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  fi-esh  Bartlett 
pears  beginning  July  1,  2000,  and 
continuing  until  modified,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  wi\h 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2000-2001  and  subsequent  fiscal 
periods  from  $0,025  to  $0.02  per 
standard  box  of  fresh  Bartlett  pears 
handled. 

The  tresh  Bartlett  pear  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  fi-esh  Bartlett  pears.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  fr^om  fiscal  period  to 
fiscal  period  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  June  1,  2000, 
and  unanimously  recommended  2000- 
2001  expenditures  of  $81,060  and  an 
assessment  rate  of  $0.02  per  standard 
box  of  fresh  Bartlett  pears  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $77,231.  The 
assessment  rate  of  $0.02  is  $0,005  less 
than  the  rate  now  in  effect  and  will 
reduce  the  financial  burden  on 
handlers.  At  the  current  rate  of  $0,025 
per  standard  box  and  with  estimated 
2000-2001  fi-esh  Bartlett  pear  shipments 
of  3,200,000  standard  boxes,  the 
projected  reserve  on  June  30,  2001, 
would  exceed  the  level  the  Committee 
believes  to  be  adequate  to  administer 
the  program.  The  Committee  discussed 
lower  assessment  rates,  but  decided  that 
an  assessment  rate  of  less  than  $0.02 
would  not  generate  the  income 
necessary  to  administer  the  program 
with  an  adequate  reserve.  The  decreased 
assessment  rate  is  expected  to  result  in 
an  operating  reserve  of  $19,261  on  June 
30,  2001. 

Major  expenses  recommended  by  the 
Committee  for  the  2000-2001  fiscal 
period  include  $44,468  for  salaries, 
$4,847  for  office  rent,  and  $3,891  for 
health  insurance.  Budgeted  expenses  for 
these  items  in  1999-2000  were  $40,433, 
$5,323,  and  $4,048,  respectively. 
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The  Committee  based  its 
recommended  assessment  rate  on  the 
2000-2001  crop  estimate,  the  2000- 
2001  fiscal  period  expenditures 
estimate,  and  the  current  and  projected 
balance  of  the  operating  reserve.  With 
fresh  Bartlett  pear  shipments  for  2000- 
2001  estimated  at  3,200,000  standard 
boxes,  the  $0.02  per  standard  box 
assessment  rate  should  provide  $64,000 
in  assessment  income.  Income  derived 
from  handler  assessments,  along  with 
$13,060  from  the  Committee's 
authorized  reserve  (currently  $32,321) 
and  miscellaneous  income  ($3,000),  will 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$19,261  at  the  end  of  the  2000-2001 
fiscal  period)  will  be  kept  within  the 
maximum  permitted  by  the  order  . 
(approximately  one  fiscal  year's 
operational  expenses;  §931.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  2000-2001  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,800 
producers  of  fresh  Bartlett  pears  in  the 
production  area  and  approximately  65 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Currently,  about  98.5  percent  of  the 
fresh  Bartlett  pear  handlers  ship  under 
$5,000,000  worth  of  fresh  Bartlett  pears 
and  1.5  percent  ship  over  $5,000,000 
worth  on  an  annual  basis.  In  addition, 
based  on  acreage,  production,  and 
producer  prices  reported  by  the 
National  Agricultural  Statistics  Service, 
and  the  total  number  of  fresh  Bartlett 
pear  producers,  the  average  annual 
producer  revenue  is  approximately 
$9,800.  In  view  of  the  foregoing,  it  can 
be  concluded  that  the  majority  of  fresh 
Bartlett  pear  producers  and  handlers 
may  be  classified  as  small  entities, 
excluding  receipts  from  other  sources. 

This  rme  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2000- 
2001  and  subsequent  fiscal  periods  from 
$0,025  to  $0.02  per  standard  box  of 
fresh  Bartlett  pears  handled.  The 
Committee  unanimously  recommended 
2000-2001  expenditures  of  $81,060  and 
an  assessment  rate  of  $0.02  per  standard 
box  of  fresh  Bartlett  pears  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $77,231.  The 
assessment  rate  of  $0.02  is  $0,005  less 
than  the  rate  currently  in  effect.  At  the 
rate  of  $0,025  per  standard  box  and  with 
2000  fresh  Bartlett  pear  shipments 
estimated  at  3.200,000  standard  boxes, 
the  projected  reserve  on  June  30,  2001, 
would  exceed  the  level  the  Committee 
believes  to  be  adequate  to  administer 
the  program.  The  assessment  rate 
reduction  would  also  lessen  the 
financial  burden  on  handlers.  The 
Committee  decided  that  an  assessment 
rate  of  less  than  $0.02  would  not 
generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve. 

Major  expenses  recommended  by  the 
Committee  for  the  2000-2001  fiscal 
period  include  $44,468  for  salaries, 
$4,847  for  office  rent,  and  $3,891  for 
health  insurance.  Budgeted  expenses  for 
these  items  in  1999-2000  were  $40,433, 
$5,323,  and  $4,048,  respectively. 

With  fresh  Bartlett  pear  shipments  for 
2000-2001  estimated  at  3,200,000 
standard  boxes,  the  $0.02  rate  of 
assessment  should  provide  $64,000  in 


assessment  income.  Income  derived 
from  handler  assessments,  along  with 
$13,060  from  the  Committee's 
authorized  reserve  (currently  $32,321) 
and  miscellaneous  income  ($3,000),  will 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  to  be 
$19,261  at  the  end  of  the  2000-2001 
fiscal  period)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  one  fiscal  year's 
operational  expenses;  931.42). 

Recent  price  information  indicates 
that  the  grower  price  for  the  2000-2001 
marketing  season  will  range  between 
$8.60  and  $11.30  per  standard  box  of 
fresh  Bartlett  pears.  Therefore,  the 
estimated  assessment  revenue  for  the 
2000-2001  fiscal  period  as  a  percentage 
of  total  grower  revenue  will  range 
between  0.18  and  0.23  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers  and  may  reduce  the  burden  on 
producers. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
fresh  Bartlett  pear  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  June  1, 
2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
fresh  Bartlett  pear  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previouslv  mRntinned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
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intormation  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  reduces  the 
current  assessment  rate  for  fresh  Bartlett 
pears;  (2)  the  2000-2001  fiscal  period 
begins  on  July  1.  2000,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  fresh  Bartlett  pears 
handled  diu-ing  such  fiscal  period;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  931.231  is  revised  to  read 
as  follows: 

§931.231     Assessment  rate. 

On  and  after  July  1.  2000,  an 
assessment  rate  of  $0.02  per  western 
standard  pear  box  is  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee. 

Dated:  June  27,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[PR  Doc.  00-16990  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  ComptroMer  o'  '^e 
Currency 

12  CFR  Pan  5 

[DocKe;  Nc   'Jt-   '  4] 
RiN  1537-AB86 

Other  Equity  investments 

AGENCY;  UliiLf  ui  uie  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  making  a 
technical  correction  to  its  regulation  on 
non-controlling  equity  investments  to 
clarify  that  a  national  bank  that  wishes 
to  use  the  notice  procedure  to  make  a 
non-controlling  investment  in  an 
enterprise  must  certify  that  its  loss 
exposvue  is  limited,  as  a  legal  and 
accounting  matter,  and  that  it  does  not 
have  open-ended  liability  for  the 
obligations  of  the  enterprise. 
EFFECTIVE  DATE:  lulv  6.  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Feldstein,  Assistant  Director,  or 
Karl  Betz,  Attorney,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC,  20219. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Change 

On  March  10,  2000  the  OCC 
published  a  find  rule  titled  "Financial 
Subsidiaries  and  Operating 
Subsidiaries."  65  FR  12905.  The  final 
rule  amended  12  CFR  5.36,  "Other 
equity  investments,"  to  provide  a 
streamlined,  after-the-fact  notice 
procedure  for  national  banks  making 
non-controlling  investments  in 
enterprises  engaging  in  specified 
activities.  As  part  of  the  notice  process, 
the  applicant  must  certify  that  it  has 
satisfied  the  standards  and  conditions 
that  the  OCC  applies  to  investments  of 
this  type.'  These  standards  and 
conditions  are  established  by  OCC 
precedents  approving  non-controlling 
investments. 2 


'  See  65  FR  at  12913  (provisions  describing  the 
certifications  that  the  notice  must  contain). 

2  See.  e.g..  OCC  Corporate  Decision  No.  97-54 
dune  26, 1997):  OCC  Interpretive  Letter  No.  692. 
reprinted  in  1 1995-1 996  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1  81.007  (Nov.  1.  1995);  OCC 
Interpretive  Letter  No.  694.  reprinted  in  (1995-1996 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH)  1 
81.009  (Dec.  13,  1995);  OCC  Interpretive  Letter  No. 
705,  reprinted  in  [1995-1996  Transfer  Binder)  Fed. 
Banking  L.  Rep.  (CCH)  1  81,020  (October  25,  1995); 
OCC  Interpretive  Letter  No.  711,  reprinted  in  {1995- 
1996  Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH) 
1  81-026  (Feb.  23, 1996). 


The  final  rule  omitted  from  the  notice 
procedure  one  standard  contained  in 
these  precedents.  In  order  to  clarify  that 
all  of  the  standards  and  conditions 
contained  in  OCC  precedent  approving 
non-controlling  investments  apply  to 
non-controlling  investments  that  are 
eligible  for  the  after-the-fact  notice 
procedure,  we  are  amending  §  5.36(e)  to 
conform  the  requirements  of  the  notice 
procedure  with  those  of  the  precedents 
on  which  it  is  based.  Accordingly,  this 
rule  adds  the  requirement  that  a 
national  bank  certify  that  its  loss 
exposure  is  limited,  as  a  legal  and 
accoimting  matter,  and  that  the  bank 
does  not  have  open-ended  unlimited 
liability  for  the  obligations  of  the 
enterprise.  The  rule  is  published  in  final 
form  and  takes  effect  immediately  upon 
publication  in  the  Federal  Register. 

Administrative  Procedure  Act — Notice 
and  Comment 

Pursuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(B),  the  OCC  finds  good 
cause  for  dispensing  with  the 
requirements  for  notice  and  an 
opportunity  for  public  coirunent  that  the 
APA  would  otherwise  require.  This 
technical  correction  conforms  the  rule 
with  the  governing  standards  that  have 
been  available  in  published  OCC 
precedent  for  some  time.  By  removing 
an  apparent  inconsistency  with  the 
precedents  in  this  area,  the  rule  avoids 
the  confusion,  and  the  potential  for  the 
filing  of  incomplete  notices,  that  may 
otherwise  occur  when  banks  compare 
the  requirements  of  the  rule  with  those 
in  the  precedents. 

Effective  Date 

The  APA  generally  requires  that  a 
final  rule  take  effect  30  days  after 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d).  Similarly,  section  302  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act)  generally  requires  that  a  final 
rule  issued  by  a  Federal  banking  agency 
take  effect  on  the  first  day  of  the  first 
calendar  quarter  that  begins  on  or  after 
the  date  on  which  the  regulation  is 
published  in  final  form.  12  U.S.C. 
4802(b)(1).  Both  requirements  are 
subject  to  a  good  cause  exception. 

For  the  reasons  previously  explained, 
the  OCC  finds  good  cause  for  making 
this  amendment  to  12  CFR  5.36(e) 
effective  immediately  upon  publication. 
Delaying  the  effective  date  of  the 
amendment  will  delay  national  banks' 
ability  to  rely  with  certainty  on  the 
notice  process  for  non-controlling 
investments  and  thus  impede  the  rule's 
purpose  of  facilitating  national  banks' 
ability  to  make  non-controlling 
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investments  that  comport  with  the 
standards  the  OCC  has  adopted  in  its 
published  precedents. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612)  does  not  apply  to  a 
rulemaking  where  a  general  notice  of 
proposed  rulemaking  is  not  required.  5 
U.S.C.  603  and  604.  As  noted 
previously,  the  OCC  has  determined 
that  it  is  not  necessary  to  publish  a 
notice  of  proposed  rulemaking  for  this 
final  rule.  Accordingly,  the  RFA's 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable.  In  any  event,  however, 
since  this  final  rule  merely  adds  one 
additional  element  to  the  notice  that  the 
rule  permits  a  national  bank  to  file,  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995,  PubUc  Law  104-4,  109  Stat.  48 
(UMA),  applies  only  when  an  agency  is 
required  to  issue  a  general  notice  of 
proposed  rulemaking  or  a  final  rule  for 
which  the  agency  published  a  general 
notice  of  proposed  rulemaking  (2  U.S.C. 
1532).  As  noted  previously,  the  OCC  has 
determined,  for  good  cause,  that  notice 
and  comment  is  unnecessary. 
Accordingly,  the  UMA  does  not  require 
a  budgetary  impact  analysis. 

Nevertheless,  the  OCC  has  determined 
that  this  final  rule  will  not  result  in 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
activities  considered. 

List  of  Subirrts  in  12  TFR  Part  5 

Adminisuativ  e  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  chapter  I  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  5— RULES,  POLICIES.  AND 
PROCEDURES  FOR  CORPORATE 

ACTIVITIES 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a;  and 
section  5136A  of  the  Revised  Statutes.  (12 
U.S.C.  24a). 

2.  Section  5.36  is  amended  by: 

A.  Redesignating  paragraph  (e)(7)  as 
(e)(8); 

B.  Removing  "and"  from  the  end  of 
paragraph  (e)(6);  and 

C.  Adding  a  new  paragraph  (e)(7)  to 
read  as  follows: 

§5.36    Other  equity  investments. 

***** 

(e)  *     *     * 

(7)  Certify  that  the  bank's  loss 
exposure  is  limited,  as  a  legal  and 
accounting  matter,  and  the  bank  does 
not  have  open-ended  liability  for  the 
obligations  of  the  enterprise;  and 
***** 

Dated:  June  27.  2000 
lohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

(FR  Doc.  00-17008  Filed  7-5-00;  8:45  am) 
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FEDFRAl   HOUSING  FINANCE  BOARD 

12  CPR  Part  915 
[No.  2000-31] 
RIN  3069-ABOO 

Election  of  Federal  Home  Loan  Bank 
Directors 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulations  to  address  the  status  of  the 
1999  and  2000  elections  of  directors  at 
each  Federal  Home  Loan  Bank  (Bank), 
and  to  provide  standards  regarding  the 
manner  in  which  the  Banks  must  stagger 
their  boards.  The  final  rule  also 
addresses  the  consequences  to  an 
incumbent  director  whose  directorship 
is  eliminated  or  is  redesignated  as 
representing  Bank  members  located  in  a 
different  state  before  the  end  of  his  or 
her  term. 

EFFECTIVE  DATE:  The  final  rule  is 

effective  on  Aueust  7.  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
R.  Crowley.  Deputy  General  Counsel. 
(202)  408-2990.  Federal  Housing 
Finance  Board.  1777  F  Street.  N.W., 
Washington.  DC.  20006. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  Februar>'  23.  2000,  the  Fuiance 
Board  approved  a  proposed  rule  to 
implement  provisions  of  the  Gramm- 
Leach-Bliley  Act,  Public  Law  106-102, 
133  Stat  1338,  1453  (Nov.  12,  1999) 
(GLB  Act)  regarding  the  term  of  office  of 
Bank  directors.  65  FR  17458  (April  3. 
2000).  The  GLB  Act  amended  Section 
7(d)  of  the  Federal  Home  Loan  Bank  Act 
(Bank  Act)  to  establish  uniform  three- 
year  terms  for  the  appointed  and  elected 
directors  of  the  Banks  and  required  that 
the  terms  of  those  directors  first  elected 
or  appointed  after  enactment  of  the  GLB 
Act  be  adjusted  as  necessary  to  stagger 
the  board  of  each  Bank  into  three  classes 
of  approximately  equal  size.  12  U.S.C. 
1427(d),  as  amended.  Under  prior  law 
the  appointed  directors  had  served  for 
foiu-year  terms  and  the  elected  directors 
had  served  for  two-year  terms.  Because 
the  GLB  Act  amendments  took  effect 
upon  enactment,  they  had  the  effect  of 
extending  the  terms  of  all  incumbent 
elected  directors  by  one  year.  As  a  result 
of  the  extension  of  the  terms  of  office  by 
the  GLB  Act.  on  January  1,  2000,  when 
the  two-year  terms  of  the  elected 
directors  otherwise  would  have  expired, 
there  were  no  open  elected 
directorships  at  any  of  the  Banks. 
During  1999,  each  Bank  had  conducted 
elections  in  which  the  members  voted  to 
elect  approximately  one-half  of  the 
elected  directors  of  the  Bank,  but  the 
candidates  elected  could  not  assume 
office  on  January  1,  2000  as  a 
consequence  of  the  GLB  Act 
amendments.  In  previously  addressing 
the  effect  of  the  GLB  Act  on  the  terms 
of  Bank  directorships,  the  Finance 
Board  expressed  its  intent  to  authorize 
the  board  of  directors  of  each  Bank  to 
decide  whether  to  conduct  new 
elections  in  2000  or  to  adopt  the 
tabulation  of  votes  cast  in  the  1999 
elections  for  use  in  the  2000  elections.  ^ 
The  Finance  Board  indicated  that  it 
would  establish  the  criteria  by  which 
the  board  of  each  Bank  could  make  that 
decision,  which  was  one  issue  that  the 
Finance  Board  had  addressed  in  the 
proposed  rulemaking.  The  proposed 
rule  also  addressed  the  manner  in 
which  the  terms  of  the  directors 
assuming  office  after  November  12,  1999 
were  to  be  adjusted  in  order  to  achieve 
the  one-third  staggering  required  by  the 
GLB  Act.  The  final  rule  addresses  both 
of  those  issues,  substantially  as 
proposed. 


'  Finance  Board  Resolution  No.  9&-6S  (Dec.  14, 
1999). 
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n.  The  Proposed  Rule 

The  GLB  Act  imposed  the  staggering 
requirement  without  amending  existing 
law,  under  which  the  elected 
directorships  of  the  Banks  are  allocated 
among  the  states  based  in  part  on  the 
amount  of  Bank  stock  required  to  be 
held  by  the  members  located  in  each 
state  as  of  the  end  of  the  prior  year,  and 
in  pcirt  on  the  number  of  directorships 
designated  to  each  state  in  1960.  Under 
the  existing  provisions,  it  is  possible  for 
an  elected  directorship  to  be 
redesignated  mid-term  to  represent  the 
members  located  in  another  state.  It  is 
also  possible  that  the  annual 
designation  of  directorships  might 
reduce  the  number  of  elected 
directorships  allocated  to  a  particular 
state,  thus  causing  a  directorship  to 
disappear  altogether.  The  proposed  rule 
included  provisions  intended  to 
maintain  a  staggered  board 
notwithstanding  the  possibility  that 
over  time  one  or  more  directorships 
might  be  eliminated.  The  proposed  rule 
also  addressed  the  consequences  to  an 
incumbent  director  if,  in  mid-term,  his 
or  her  seat  were  eliminated  or 
redesignated  to  represent  members 
located  in  another  state. 

The  proposed  rule  described  in  detail 
the  provisions  of  Section  7(b)  and  (c)  of 
the  Bank  Act  relating  to  the  designation 
of  directorships  among  the  states  within 
each  Bank  district  and  the  possible 
scenarios  in  which  an  elected 
directorship  may,  from  time  to  time,  be 
redesignated  to  another  state  or 
eliminated  altogether,  as  a  result  of 
shifts  in  the  stock  ownership  of  the 
members  in  the  respective  states.  The 
proposed  rule  also  described  the 
manner  in  which  the  Finance  Board 
may  create  additional  elected  or 
appointed  directorships  in  certain  Bank 
districts  and  how  those  "discretionary" 
directorships  may  be  eliminated. 
Because  of  the  possibility  that  certain 
elected  and  appointed  directorships 
may  be  eliminated  or,  in  the  case  of 
elected  directorships,  redesignated  to 
other  states,  the  proposed  rule  described 
in  some  detail  the  resulting  difficulties 
in  establishing  a  staggered  board  of 
directors  and  maintaining  that 
staggering  in  future  years  as  the 
composition  of  the  board  may  change. 
Rather  than  repeat  that  entire  discussion 
here,  the  Finance  Board  is  incorporating 
into  this  rule  by  reference  the  preamble 
discussion  of  the  background  of  the 
proposed  rule  and  of  the  state-based 
directorships. 

ni.  Public  Comments 

The  Finance  Board  received  nine 
comment  letters  on  matters  addressed 


by  the  proposed  rule.  Five  Banks 
submitted  comment  letters,  as  did  two 
state  banking  trade  associations,  one 
member,  and  one  trade  association  for 
community  banking  institutions.  Most 
of  the  comments  letters  were  supportive 
of  the  proposed  rule,  though  each  of  the 
Banks  requested  that  the  final  rule 
include  certain  revisions  or 
clarifications,  as  noted  below. 

The  member,  and  one  Bank,  suggested 
that  the  staggering  provisions  of  the 
final  rule  not  require  that  certain 
directorships  be  assigned  one-year 
terms,  as  one  year  is  too  short  a  period 
to  be  productive  for  the  director  or  for 
the  Bank.  The  Finance  Board 
appreciates  the  concern  about  a  one- 
year  term,  but  is  not  changing  that 
aspect  of  the  rule,  hi  establishing  the 
matrices  for  the  Banks,  which 
implement  the  staggering  of  the  boards 
required  by  the  GLB  Act,  the  Finance 
Board  was  guided  by  the  provisions  of 
the  GLB  Act  that  require  terms  to  be 
adjusted  only  as  necessary  to  achieve  a 
board  that  consists  of  three 
approximately  equal  classes.  In  order  to 
avoid  the  possibility  of  any  directors 
having  a  one-year  term,  the  Finance 
Board  could  increase  to  two  years  the 
terms  of  the  21  directorships  throughout 
the  Bank  System  that  otherwise  would 
receive  a  one-year  term  imder  the  final 
rule.  In  order  to  achieve  the 
appropriately  staggered  board,  however, 
the  Finance  Board  likely  would  have  to 
decrease  to  two  years  the  terms  of  up  to 
21  directorships  that  otherwise  would 
have  a  three-year  term  under  the  final 
rule.  The  Finance  Board  believes  that  if 
it  can  obtain  the  semae  staggering  result 
by  adjusting  the  terms  of  21 
directorships  as  it  can  by  adjusting  up 
to  42  directorships,  then  it  is  more 
consistent  with  the  GLB  Act  to  adjust 
the  fewest  number  of  terms  necessary, 
even  if  some  are  for  one-year.  Thus,  the 
final  rule  retains  one-year  terms  as  the 
initial  term  for  some  of  the  directorships 
at  most  of  the  Banks.  Moreover, 
although  the  final  rule  requires  21 
directorships  System-wide  be  assigned  a 
one-year  term,  14  of  those  directorships 
are  "non-guaranteed"  directorships, 
which  means  that  neither  the  director 
nor  the  Bank  would  be  assured  that  the 
person  holding  that  directorship  would 
be  able  to  serve  for  more  than  one  year 
even  if  the  Finance  Board  were  to  assign 
the  directorship  a  two-year  term.  As 
noted  below,  any  individuals  that  are 
assigned  a  one-year  term  will  not  be 
considered  to  have  served  a  "full  term" 
for  that  year,  and  thus  could  seek  office 
for  as  many  as  three  additional  three- 
year  terms,  which  the  Finance  Board 


believes  offers  some  offsetting  benefit  to 
both  the  individual  and  the  Bank. 

One  Bank  asked  that  the  Finance 
Board  clarify  whether  a  one-year  term 
would  constitute  a  "full  term"  for 
purposes  of  the  term  limits  provision  in 
Section  7{d)  of  the  Bank  Act,  which 
applies  to  any  person  who  "has  been  •' 
elected  to  each  of  three  consecutive  full 
terms  as  an  elective  director."  The 
current  regulations  do  not  address  what 
constitutes  a  "full  term".  The  Finance 
Board  believes  that  a  "full  term"  for 
these  purposes  is  a  three-year  term,  as 
authorized  by  the  GLB  Act,  and  that  any 
shorter  term  that  has  been  adjusted  in 
order  to  comply  with  the  GLB  Act 
should  not  count  as  one  of  the  "three 
full  consecutive  terms"  for  purposes  of 
Section  7(d).  To  address  the  concern 
raised  by  this  comment,  the  Finance 
Board  has  included  in  the  final  rule  an 
amendment  to  §  915.7(c)  stating 
expressly  that  for  purposes  of  the 
statutory  term  limits  a  term  of  office  that 
is  adjusted  as  a  result  of  the  GLB  Act 
does  not  constitute  a  "full  term". 

Two  of  the  Banks  requested  that  the 
final  rule  include  a  "saJFe  harbor" 
provision  that  would  allow  the 
interested  elected  directors  to 
participate  in  board  decisions  as  to 
which  directorships  are  to  be  assigned 
reduced  terms.  The  final  rule  includes 
such  a  safe  harbor  provision,  which  will 
apply  to  both  the  assignment  of  reduced 
terms  and  the  possible  ratification  of  the 
1999  election  results. 

One  state  trade  association  opposed 
the  rule,  apparently  because  it  believes 
that  a  Bank  would  be  able  to  declare 
elected  a  nominee  who  had  received 
fewer  votes  in  the  1999  election  than 
would  have  been  required  to  be  elected, 
had  the  results  not  been  rendered  moot 
by  the  GLB  Act.  The  only  way  in  which 
the  nominee  who  received  the  most 
votes  in  the  1999  election  could  not  be 
seated,  should  the  board  of  the  Bank  opt 
to  ratify  the  1999  election  results,  would 
be  if  that  person  were  no  longer  eligible 
to  serve  as  a  Bank  director,  such  as 
through  death  or  by  no  longer  being  an 
officer  or  director  of  a  member.  The 
treatment  under  the  proposed  rule  of  a 
candidate  for  a  Bank  directorship  who 
becomes  ineligible  during  the  course  of 
the  election  process  was  consistent  with 
past  practice.  In  the  past,  if  a  person 
were  ineligible  to  serve  as  a  Bank 
director  the  Finance  Board  has  not 
allowed  that  person  to  be  included  on 
the  ballot  or  to  be  included  in  the 
tabulation  of  votes.  If  an  individual 
nominee  became  ineligible  prior  to  the 
distribution  of  the  ballots,  it  had  been 
the  practice  of  the  Finance  Board  to 
exclude  that  person  from  the  ballots 
distributed  to  the  members  in  that  state. 
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If  a  nominee  became  ineligible  after  the 
distribution  of  the  ballots  but  before  the 
close  of  the  election,  it  had  been  the 
practice  of  the  Finance  Board  to  notify 
the  members  of  the  loss  of  eligibility, 
distribute  a  revised  ballot  to  any 
members  who  already  had  cast  votes  for 
the  ineligible  nominee  (thus  allowing 
them  to  vote  for  an  ehgible  nominee), 
and,  in  the  case  of  members  that 
declined  to  submit  a  revised  ballot,  void 
any  votes  cast  for  the  ineligible 
nominee. 

The  final  rule  does  not  alter  that 
practice.  The  Finance  Board  believes 
that  the  Banks  have  no  authority  under 
the  Bank  Act  to  seat  an  individual  that 
is  not  eligible  to  serve  as  a  Bank 
director.  Indeed,  the  Bank  Act  expressly 
states  that  if  an  elected  director  were  to 
cease  to  be  eligible  to  be  a  Bank  director 
the  office  would  immediately  become 
vacant  and  the  individual  could  no 
longer  serve  as  a  Bank  director.  12 
U.S.C.  1427(f)(3).  Moreover,  the  current 
regulations  expressly  preclude  a  Bank 
from  placing  the  name  of  an  ineligible 
person  on  the  ballot.  12  CFR  915.7(a). 
The  final  rule  clarifies  this  issue  by 
adding  to  §  915.7(a)  a  provision  that  a 
Bank  shall  not  declare  elected  any 
nominee  it  has  reason  to  know  is 
ineligible  to  serve,  nor  seat  a  director- 
elect  that  it  has  reason  to  know  is 
ineligible  to  serve.  Thus,  if  a  loss  of 
eligibility  were  to  occur  before  an 
election  of  directors  had  closed,  the 
ineligible  candidate  could  not  be 
declared  elected.  Instead,  the  Bank 
should  declare  elected  the  eligible 
nominee  who  received  the  most  votes. 
If  the  loss  of  eligibility  were  to  occur 
after  the  election  had  closed,  i.e.,  after 
the  Bank  had  declared  elected  the 
nominees  with  the  most  votes,  then  the 
Finance  Board  beheves  that  the 
situation  would  be  the  same  as  if  a 
sitting  director  had  lost  his  or  her 
eligibility.  In  that  case,  the  seat  would 
become  vacant,  in  accordance  with 
Section  7(f)(3)  of  the  Bank  Act,  and  the 
board  of  the  Bank  would  be  required  to 
fill  the  vacancy  by  selecting  a  person 
who  was  ehgible  to  serve.  Although  the 
GLB  Act  has  created  a  unique  situation 
with  regard  to  the  1999  election  of 
directors,  causing  an  extended  delay 
between  the  voting  and  the  declaration 
of  the  directors-elect,  the  Finance  Board 
sees  no  benefit  in  establishing  a  rule 
that  would  require  the  Banks  to  set 
aside  an  election  any  time  that  the 
person  receiving  the  most  votes  dies  or 
otherwise  loses  his  or  her  eligibility  to 
serve.  Instead,  the  Finance  Board 
believes  that  the  most  appropriate 
means  of  addressing  a  loss  of  eligibility 
that  occurs  before  the  election  closes  is 


for  the  Bank  to  declare  elected,  from 
among  those  nominees  who  remain 
eligible  to  serve,  the  person  or  persons 
receiving  the  most  votes,  which  is 
consistent  with  the  past  practice  of  the 
Finance  Board  and  with  the  provisions 
of  existing  law  and  regulation. 

The  trade  association  for  community 
banks  contended  that  the  Finance  Board 
has  the  legal  authority  to  allocate 
elected  directorships  based  on  the  type 
of  charters  held  by  members  of  each 
Bank,  and  that  the  Finance  Board  could 
authorize  the  use  of  outstanding 
advances  as  the  basis  for  allocating 
directorships.  Neither  of  those  methods 
of  allocating  directorships  was 
addressed  by  the  proposed  rule,  and 
neither  method  is  expressly  authorized 
by  the  Bank  Act.  As  this  comment  letter 
noted,  however,  the  Finance  Board  will 
have  to  address  the  allocation  of 
directorships  in  the  rules  implementing 
the  capital  provisions  of  the  GLB  Act.  In 
fact,  the  Finance  Board  recently  has 
approved  a  proposed  capital  rule  that 
would  grant  the  Banks  substantial 
latitude  in  establishing  a  voting 
structure  imder  the  new  capital  regime, 
which,  if  adopted  as  proposed,  would 
be  broad  enough  to  accommodate  the 
allocation  methods  suggested  by  this 
commenter.  That  matter,  however,  is 
more  appropriately  addressed  as  part  of 
the  capital  rule  and  has  not  been 
included  in  this  rule. 

The  commenter  also  objected  to  the 
proposed  method  for  staggering  the 
directorships  to  comply  with  the  GLB 
Act  as  unnecessarily  complicated  and 
too  difficult  for  the  Banks  and  the 
members  to  implement,  though  it  did 
not  offer  alternatives  or  suggestions  for 
simplifying  the  methodology.  The 
Finance  Board  believes  that  the  nile  is 
as  straightforward  as  is  possible,  given 
the  language  of  the  statute.  Although  the 
rule  is  rather  detailed,  it  is  not  unduly 
complicated.  To  the  extent  that  the 
proposed  rule  might  be  considered 
complicated,  it  is  only  because  the 
Congress  was  persuaded  by  this  very 
commenter  to  add  an  additional  level  of 
complexity  to  an  already  multi-layered 
statutory  scheme.  Moreover,  the 
member  and  Bank  commenters  raised 
no  similar  objections.  Indeed  the  only 
member  to  address  the  complexity  of 
the  rule  characterized  it  as  a  reasonable 
approach,  given  the  complex  statutory 
constraints  under  which  the  Banks  must 
conduct  the  elections.  Similarly,  the 
only  Bank  to  address  the  issue  stated 
that  any  complexity  results  from  the 
approach  to  staggering  the  terms  of  the 
directorships  mandated  by  the  GLB  Act, 
and  that  the  proposed  rule  provided  a 
fair  and  equitable  method  for  deeding 
with  a  difficult  situation.  The  other  state 


trade  association  raised  similar 
comments,  but  on  this  issue,  the 
Finance  Board  is  inclined  to  accord 
greater  weight  to  the  view  of  those 
entities,  i.e.,  the  Banks  and  the 
members,  that  are  most  knowledgeable 
about  the  process  of  electing  Bank 
directors  and  who  will  have  to 
implement  the  provisions. 

Two  of  the  Banks  raised  a  number  of 
specific  questions  on  issues  such  as 
eligibility,  the  assignment  of  guaranteed 
and  non-guaranteed  seats,  the 
assignment  of  non-guaranteed 
directorships  in  subsequent  years,  and 
the  assigimient  of  directorships  between 
a  non-guaranteed  directorship  with  a 
three-year  term  and  a  guaranteed 
directorship  with  a  two-year  term. 
Those  issues  are  addressed  below  in  the 
discussion  of  the  specific  provisions  of 
the  final  rule. 

rV.  Description  of  the  Final  Rule 

A.  The  2000  Election 

Before  a  Bank  may  decide  whether  to 
conduct  new  elections  or  to  ratify  the 
1999  election  results,  it  must  determine 
which  states  within  its  district  are  to  be 
assigned  directorships  with  reduced 
terms,  as  required  to  implement  the 
staggering  provisions  of  the  GLB  Act 
and  this  rule  In  order  to  create  the  third 
class  of  directorships  required  by  the 
GLB  Act,  certain  directorships  must  be 
assigned  shortened  terms  in  connection 
with  the  next  two  elections.  Because  the 
number  of  states  within  each  Bank 
district  varies,  in  some  instances  the 
adjusted  terms  will  be  assigned  among 
directorships  representing  the  same 
state,  but  for  certain  Banks  the  adjusted 
terms  will  have  to  be  assigned  among 
directorships  representing  different 
states.  For  certain  Banks,  the  number  of 
states  within  the  district  and  the 
distribution  of  seats  among  the  states  are 
such  that  those  Banks  will  not  need  to 
assign  reduced  terms  to  particular 
states.  Where  the  board  of  directors  of 
a  Bank  is  required  to  choose  among 
several  different  states  in  assigning  the 
shortened  term,  the  final  rule  requires 
that  the  board  make  that  determination 
before  considering  how  to  proceed  with 
the  2000  election  of  directors. 

For  example,  the  Atlanta  Bank  has 
one  class  of  four  elected  directorships 
with  terms  commencing  on  January  1, 
2001.  in  which  each  directorship 
represents  a  different  state.  It  also  has  a 
second  class  of  five  elected 
directorships  with  terms  commencing 
on  January  1,  2002,  in  which  four  of  die 
directorships  represent  different  states. 
For  each  class,  the  board  of  the  Atlanta 
Bank  must  assign  to  one  state  a  term  of 
less  than  three  years,  and  the  final  rule 
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requires  the  board  to  make  that 
assignment  for  both  classes  before 
determining  how  to  conduct  the  2000 
election.  The  Finance  Board  believes 
that  requiring  the  Banks  to  make  this 
determination  at  the  outset  is  most 
appropriate,  as  it  will  allow  individuals 
running  for  the  directorship  from  the 
affected  states  to  know  beforehand 
which  directorships  will  be  for  less  than 
a  full  three-year  term. 

After  a  Bank  has  made  any  necessary 
assignments  of  adjusted  terms  among 
the  states,  it  must  determine  the  manner 
in  which  to  elect  the  directors  whose 
terms  are  to  commence  on  January  1 , 
2001.  The  rule  generally  allows  the 
board  of  directors  of  each  Bank  either: 
(i)  To  conduct  new  elections  during  the 
year  2000  for  all  states  in  which  an 
elected  directorship  is  to  commence  on 
that  date;  or  (ii)  to  adopt  the  results  of 
the  1999  elections  for  all  states  that 
qualify  under  this  rule,  and  to  conduct 
new  elections  only  in  any  state  for 
which  the  rule  requires  a  new  election 
to  be  held.  In  either  case,  the 
designation  of  directorships  conducted 
by  the  Finance  Board  in  2000  is  to 
control.  The  Finance  Board  has 
completed  the  2000  designation  of 
directorships  for  each  Bank,  pursuant  to 
§  915.3(b),  which  is  nearly  identical  to 
the  designation  of  directorships 
conducted  in  1999,  and  has  provided 
that  information  to  the  Banks.  In  each 
case,  the  Finance  Board  designated  114 
elected  directors  throughout  the  Bank 
System.  2 

In  only  two  states,  Oklahoma  and 
Nebraska,  does  the  number  of 
directorships  designated  in  2000  differ 
from  the  number  designated  to  those 
states  in  1999.  In  1999,  Oklahoma  and 
Nebraska  had  three  and  two  elected 
directorships,  respectively,  designated 
as  representing  the  members  located  in 
those  states.  In  2000,  the  designations 
were  reversed,  with  Oklahoma  and 
Nebraska  having  two  and  three  elected 
directorships,  respectively.  In  effect,  the 
constituency  of  the  non-guaranteed 
stock  directorship  that  formerly  had 
been  designated  to  Oklahoma 
"migrated"  to  Nebraska  over  the  past 
year,  as  a  consequence  of  an  increase  in 
the  relative  amount  of  Bank  stock  held 
by  members  located  in  Nebraska.  As  a 
result,  the  incumbent  Oklahoma 
director  holding  the  non-guaranteed 
directorship  will  become  ineligible  to 
hold  that  seat  once  the  designation  to 
Nebraska  takes  effect,  on  January  1, 
2001.  Because  both  non-guaranteed 
directorships  for  the  Topeka  Bank  are  in 
the  class  of  directors  with  terms 


2  Finance  Board  Resolutons  No.  2000-21  (May  17 
2000);  No.  99-35  (June  2,  1999). 


expiring  on  December  31,  2001,  the 
2000  elections  caimot  be  used  to 
determine  which  of  the  two  Oklahoma 
directors  in  that  class  is  to  become 
ineligible  at  the  end  of  the  year.  The 
issue  of  how  to  assign  a  non-guaranteed 
directorship  between  directors  from  the 
same  state  in  the  absence  of  an  election 
was  not  directly  addressed  by  the 
proposed  rule.  The  final  rule  includes 
an  amendment  to  §  915.3(e)  that 
requires  the  board  of  the  Beuik  to  use  the 
most  recent  election  to  determine  which 
of  the  two  incumbent  Oklahoma 
directors  with  terms  expiring  on 
December  31,  2001  is  to  be  assigned  to 
the  non-guaranteed  directorship  that  is 
to  be  affected  by  the  redesignation. 
Because  neither  of  the  non-guaranteed 
directorships  for  the  Topeka  Bank  is  up 
for  election  in  2000,  the  change  in  the 
designation  from  Oklahoma  to  Nebraska 
will  have  no  effect  on  the  2000  elections 
in  either  state.  Similarly,  in  Connecticut 
the  composition  of  the  one  non- 
guaranteed  directorship  has  changed  in 
the  2000  designation  (i.e.,  from  a  stock 
seat  to  a  discretionary  seat)  but  the  total 
allocated  to  the  state  remains  the  same, 
and  thus  there  is  no  effect  on  the  2000 
elections  for  Connecticut  even  though 
both  of  the  two  Connecticut  seats  are 
open  in  the  2000  election.  The  Finance 
Board  intends  to  provide  each  Bank 
with  additional  guidance  (such  as 
through  a  regulatory  interpretation) 
about  how  the  designation  of 
directorships  will  be  applied  at  each 
Bank  in  conjunction  with  adjustment  of 
the  terms  to  be  required  by  this  rule. 

Although  the  final  rule  generally  vests 
the  decision  regarding  the  method  of 
electing  directors  with  the  board  of 
directors  of  each  Bank,  it  requires  the 
Banks  to  conduct  new  elections  in  one 
case.  If  the  2000  designation  of 
directorships  were  to  result  in  a  state 
being  allocated  a  number  of 
directorships  with  terms  commencing 
on  January  1,  2001,  that  is  greater  than 
the  number  of  nominees  from  that  state 
in  the  1999  election  who  remain  eligible 
to  serve  as  a  Bank  director,  the  Bank 
must  conduct  an  election  in  that  state 
for  all  directorships  with  terms 
commencing  on  that  date.  As  described 
above,  the  2000  designation  of 
directorships  is,  for  purposes  of  the 
2000  election,  unchanged  from  the  1999 
designation  of  directorships,  and  thus 
the  2000  designation  alone  cannot 
trigger  the  requirement  for  a  new 
election  in  any  state.  It  remains 
possible,  however,  that  the  number  of 
nominees  from  the  1999  election  who 
remain  eligible  to  serve  as  a  Bank 
director  for  a  particular  state  may  have 
decreased  since  the  enactment  of  the 


GLB  Act  to  below  the  number  of 
directorships  designated  to  that  state 
that  are  to  be  filled  this  year,  which 
would  require  the  Bank  to  hold  a  new 
election  for  that  state.  If  a  new  election 
is  required,  the  Bank  must  do  so  only 
for  the  affected  state;  the  rule  does  not 
require  the  Bank  to  conduct  a  new- 
election  in  any  other  states. 

Even  if  the  rule  does  not  require  a 
Bank  to  conduct  a  new  election  for  a 
particular  state,  it  grants  to  the  board  of 
directors  of  the  Bank  the  discretion  to 
do  so.  If  the  board  were  to  determine 
that  the  Bank  should  conduct  new 
elections  in  2000,  the  Bank  must 
conduct  elections  for  every  state  for 
which  a  directorship  is  to  commence  on 
January  1 ,  2001 ,  in  accordance  with  the 
2000  designation  of  directorships.  If  the 
board  of  directors  of  a  Bank  were  to 
require  new  elections,  the  Bank  would 
follow  the  normal  procedures  for 
conducting  an  election,  in  accordance 
with  Pcirt  915  of  the  Finance  Board 
regulations,  and  the  1999  election 
results  would  be  given  no  effect. 

If  a  Bank  is  not  required  to  conduct 
new  elections  and  its  board  of  directors 
does  not  opt  to  do  so.  the  rule  allows  the 
board  to  adopt  the  votes  cast  by  the 
members  in  1999  as  the  basis  for 
electing  the  directors  who  are  to 
commence  their  terms  on  January  1 , 
2001.  The  rule  requires  that  the  use  of 
the  1999  elections  results  be  consistent 
with  the  2000  designation  of 
directorships  and  that  there  be  sufficient 
eligible  nominees  remaining  from  the 
1999  elections  available  to  fill  the 
designated  seats.  The  board  of  each 
Bank  is  required  to  confirm,  on  a  State- 
by-state  basis,  that  the  use  of  the  1999 
election  results  is  permissible,  i.e.,  that 
this  rule  does  not  require  that  a  new 
election  be  held  for  a  particular  state, 
and  that  the  nominees  remain  eligible  to 
serve  as  Bank  directors.  As  a  practical 
matter,  because  the  2000  designation  of 
directorships  is  unchanged  from  1999, 
as  applied  to  the  2000  election,  the 
board  of  directors  of  each  Bank  may 
ratify  the  results  of  the  1999  election, 
subject  only  to  confirming  the  eligibility 
of  the  directors-elect  (or  other 
nominees)  to  serve. 

If  the  board  of  directors  ratifies  the 
1999  election  results,  it  must  notify  the 
Finance  Board,  the  directors-elect,  and 
each  member  in  the  affected  state.  The 
notice  also  must  indicate  which,  if  any, 
terms  have  been  adjusted  in  order  to 
achieve  the  staggering  required  by  the 
GLB  Act.  This  requirement  applies  to 
any  directorship  with  a  reduced  term. 
Any  such  term  adjustments  must 
comply  with  §915.17  of  the  proposed 
rule,  described  below,  which  addresses 
staggering  the  board  of  directors. 
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B.  Staggering  the  Terms  of  Office 

The  GLB  Act  imposed  what  appears 
to  be  a  straightforward  requirement  that 
the  board  of  directors  of  each  Bank  be 
staggered  into  three  approximately 
equal  classes,  i.e.,  it  requires  a  "class- 
based"  directorship  structure  for  the 
Banks.  Implementing  that  requirement, 
however,  is  not  quite  so  straightforward 
because  the  GLB  Act  also  retained  the 
provisions  of  current  law  that  require  a 
"state-based"  directorship  structure.  To 
some  degree,  a  "class-based"  structure 
and  a  "state-based"  structure  are  in 
conflict.  For  example,  the  Banks  cannot 
have  and  maintain  a  pure  "class-based" 
staggered  directorship  structure  if  other 
provisions  of  the  Bank  Act  allow  for  the 
possibility  that  a  certain  number  of 
directorships  may  disappear  from  a 
given  class  as  a  result  of  shifting  stock 
ownership  or  at  the  discretion  of  the 
Finance  Board.  Similarly,  the  Banks 
cannot  maintain  a  viable  "state-based" 
directorship  structure  if  the  creation, 
elimination,  and  redesignation  of 
directorships  that  are  necessary 
consequences  of  a  system  that  assigns 
directorships  based  on  relative  stock 
ownership  among  the  states  are 
constrained  by  other  provisions  of  the 
Bank  Act  that  require  the  maintenance 
of  a  strict  class  structure.  The  final  rule 
attempts  to  strike  a  balance  between  the 
two  directorship  structures  by  focusing 
on  each  Bank's  core  of  "guaranteed" 
directorships,  i.e..  those  that  are 
allocated  to  a  particular  state  by  statute, 
and  ensuring  that  they  remain  staggered 
even  if  a  certain  nmnber  of  the  "non- 
guaranteed"  directorships  are 
eliminated  in  the  future.  The  Finance 
Board  recently  has  approved  a  proposed 
capital  rule  under  which  the  Banks 
would  be  authorized  to  establish 
different  directorship  and  voting 
structures  as  part  of  the  capital  structure 
plans  required  by  the  GLB  Act.  That 
proposal  describes  the  conflict  between 
certain  provisions  of  Section  7  of  the 
Bank  Act,  regarding  Bank  directorships, 
and  certain  provisions  of  Section  6  of 
the  Bank  Act,  regarding  capital,  and 
how  the  Finance  Board  has  proposed  to 
reconcile  those  conflicts.  The  manner  in 
which  those  conflicts  are  reconciled 
will  be  addressed  exclusively  in  the 
final  rule  on  the  capital  structure  of  the 
Banks,  which  the  GLB  Act  requires  to  be 
adopted  no  later  than  November  12, 
2000.  The  provisions  of  this  final 
elections  rule,  as  they  relate  to  the 
directorship  structvu-e  of  the  Banks, 
should  not  be  viewed  as  indicating  how 
the  Finance  Board  ultimately  will 
reconcile  the  above  provisions  in  the 
final  capital  rule. 


Guaranteed  Directorships.  Section  7 
of  the  Bank  Act  guarantees  that  the 
members  in  each  state  are  to  be 
allocated  a  certain  minimum  number  of 
Bank  directorships.  For  most  states,  the 
Bank  Act  guarantees  each  state  one 
directorship.  Under  a  grandfather 
provision,  however,  20  states  are 
guaranteed  a  minimum  number  of  seats 
that  ranges  from  two  to  six 
directorships.  See  12  U.S.C.  1427(c);  12 
CFR  915.15.  Those  directorships  cannot 
be  eliminated  as  a  result  of  shifting 
stock  ownership  among  the  members, 
nor  can  they  be  redesignated  as 
representing  members  in  another  state. 
The  final  rule  defines  a  core  group  of 
directorships  that  must  be  allocated  to 
each  state  as  "guaranteed 
directorships."  Ten  of  the  Banks  have 
eight  guaranteed  directorships  each;  the 
other  Banks,  New  York  and  San 
Francisco,  have  nine  and  five 
guaranteed  directorships,  respectively. 

Non-guaranteed  directorships.  The 
Bank  Act  also  contemplates  that  certain 
states  may  be  allocated  directorships 
beyond  the  minimum  number 
guaranteed  by  the  Bank  Act.  The 
additional  directorships  result  either 
from  the  amount  of  Bank  stock  held  by 
the  members  located  in  a  particular  state 
or  from  the  Finance  Board's  exercise  of 
its  authority  to  create  discretionary 
directorships  pursuant  to  Section  7{a)  of 
the  Bank  Act.  Those  seats  are  not 
permanently  allocated  to  a  particular 
state  and  may  be  redesignated  from  year 
to  year  as  representing  members  in 
another  state;  they  also  may  be 
eliminated  entirely.  Most  of  the  Banks 
have  such  directorships  allocated  to  one 
or  more  states  within  their  districts, 
which  the  final  rule  defines  as  "non- 
guaranteed  directorships."  The  final 
rule  also  defines  two  distinct  sub-groups 
of  non-guaranteed  directorships:  (1) 
"discretionary  directorships,"  i.e.,  an 
elected  or  appointed  directorship 
created  by  the  Finance  Board  pursuant 
to  Section  7(a)  in  districts  with  five  or 
more  states;  and  (2)  "stock 
directorships,"  i.e.,  an  elected 
directorship  allocated  to  a  state  based 
on  the  amount  of  Bank  stock  held  by  the 
members  located  in  that  state,  in 
addition  to  the  minimum  number  of 
guaranteed  directorships  allocated  to 
that  state. 

Staggering  Process.  The  GLB  Act 
requires  that  the  board  of  each  Bank  be 
staggered  into  three  approximately 
equal  classes.  Based  on  that  directive, 
the  rule  first  divides  the  guaranteed 
directorships  at  each  Bank  into  three 
groups  that  are  as  nearly  equal  as 
possible.  For  each  of  the  ten  Banks  that 
has  eight  guaranteed  directorships,  the 
result  is  three  classes  of  two  directors. 


three  directors,  and  three  directors, 
respectively.  For  the  New  York  Bank, 
with  nine  guaranteed  directorships,  the 
result  is  three  classes  of  three  directors; 
for  the  San  Francisco  Bank,  with  five 
guaranteed  directorships,  there  are  three 
classes  of  one,  two,  and  two  directors, 
respectively.  Accordingly,  for  eleven  of 
the  Banks  the  maximum  number  of 
guaranteed  directorships  that  may  be 
grouped  into  a  single  "class,"  i.e.,  a 
group  of  directorships  with  terms 
expiring  on  the  same  date,  is  three;  for 
the  San  Francisco  Bank,  the  maximum 
number  is  two. 

The  Finance  Board  considered 
attempting  to  establish  a  staggering 
methodology  that  could  apply  to  the 
entire  board  of  both  appointed  and 
elected  directors,  rather  than  the 
proposed  method  that  focuses  on  the 
guaranteed  directorships.  No 
commenters  suggested  any  alternative 
methodology  for  accomplishing  the 
staggering  required  by  the  GLB  Act. 
Because  of  the  differences  between  the 
two  types  of  directors,  i.e.,  the  different 
manner  of  selection,  the  different 
interests  represented,  and  the  state- 
based  restrictions  that  apply  only  to  the 
elected  directors,  the  Finance  Board 
determined  that  the  better  approach  is 
to  build  the  staggered  board  on  the 
foundation  of  guaranteed  directorships, 
with  non-guaranteed  directorships  and 
appointed  directorships  being  assigned 
adjusted  terms,  as  necessary  to  result  in 
the  approximate  one-third  staggering 
required  by  the  GLB  Act. 

With  regard  to  both  the  non- 
guaranteed  and  the  appointed 
directorships,  the  terms  are  to  be 
adjusted  only  as  necessary  to  achieve 
the  appropriately  staggered  board.  For 
those  appointed  directorships  with 
terms  expiring  on  the  enactment  of  the 
GLB  Act  or  on  December  31.  1999.  the 
Finance  Board  has  adjusted  the  terms  of 
the  successor  directorships,  i.e.,  the  first 
post-GLB  Act  appointments,  only  as 
necessary  to  ensure  that  no  more  than 
one  third  of  a  class  of  appointed 
directorships  will  expire  at  the  same 
time.  For  the  remaining  appointed 
directorships  that  will  expire  at  the  end 
of  each  of  the  next  two  years,  i.e.,  the 
remainder  of  the  first  post-GLB  Act 
appointments,  the  Finance  Board 
intends  to  adjust  the  terms  of  the 
successor  directorships  only  to  the 
extent  necessary  to  group  the  appointed 
directorships  at  each  Bank  into  three 
approximately  equal  classes.  Seven  of 
the  Banks  have  six  appointed 
directorships  each,  and  the  Finance 
Board  intends  ultimately  that  each  of 
those  Banks  will  have  three  classes  of 
two  appointed  directorships  each.  With 
regard  to  the  other  five  Banks  (three  of 
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which  have  eight  appointed 
directorships  and  two  of  which  have 
seven),  the  Finance  Board  intends  to 
adjust  the  terms  of  those  additional 
appointed  directorships  as  necessary  to 
cause  the  entire  board  to  be 
appropriately  staggered. 

Based  initially  on  the  maximum 
number  of  guaranteed  directorships  that 
may  be  included  in  a  single  class,  the 
Finance  Board  has  created  a  matrix  for 
each  Bank  that  indicates  how  the 
existing  classes  of  elected  directorships 
will  be  divided  in  order  to  create  three 
classes  of  directorships  of 
approximately  equal  size.  The  final  rule 
requires  the  board  of  directors  of  each 
Bank  to  adjust  the  terms  of  directorships 
that  commence  on  January  1,  2001  and 
January  1,  2002  in  accordance  with  the 
matrix  for  that  Bank,  as  described 
below.  Each  matrix  groups  the 
directorships  based  on  their  current 
status,  i.e.,  one  group  whose  terms  will 
commence  on  January  1,  2001,  and  a 
second  group  whose  terms  will 
commence  on  January  1,  2002.  Within 
those  two  groups,  the  matrices  indicate 
the  states  to  which  each  directorship 
will  be  designated,  the  length  of  the 
term  assigned  to  each  directorship 
(commencing  on  January  1.  2001  or 
January  1,  2002,  respectively),  and 
whether  the  seat  is  "non-guaranteed," 
i.e.,  either  a  discretionary  directorship 
or  a  stock  directorship.  The  matrices  are 
based  on  the  designation  of 
directorships  conducted  in  2000,  which 
is  the  most  recent  designation  available. 
The  Finance  Board  also  intends  to 
provide  updated  matrices  next  year,  in 
conjunction  with  the  then-current 
designation  of  directorships. 

With  regard  to  the  directorships 
commencing  on  January  1,  2001.  each 
matrix  assigns,  or  requires  the  board  of 
directors  of  the  Bank  to  assign,  a  three- 
year  term  to  three  of  the  guaranteed 
directorships  (two  directorships,  in  the 
case  of  San  Francisco),  which  is  the 
maximum  number  of  guaranteed 
directorships  allowed  for  any  one  class 
of  directors.  Each  of  the  remaining 
guaranteed  directorships  with  terms 
commencing  on  January  1,  2001  is 
assigned  a  two-year  term;  those 
directorships  will  establish,  at  least  in 
part,  the  third  class  of  directorships 
required  by  the  GLB  Act.  The  matrix 
applies  the  same  methodology  to  the 
class  of  guaranteed  directorships  with 
terms  commencing  on  January  1,  2002, 
except  that  the  shortened  terms  will  be 
for  one  year,  rather  thcUi  for  two  years. 
The  Finance  Board  believes  that 
assigning  the  three-year  terms  to  the 
maximum  number  of  guaranteed 
directorships  possible  in  any  one  class 
is  consistent  with  the  GLB  Act,  which 


authorizes  the  adjustment  of  the  term  of 
a  directorship  only  as  necessary  to 
achieve  the  required  one-third 
staggering  of  the  board. 

For  example,  the  Pittsburgh  Bank  has 
foiu-  guaranteed  directorships  with 
terms  commencing  on  January  1,  2001. 
The  matrix  indicates  that  three  of  thos^ 
seats — the  maximum  number  of 
guaranteed  directorships  in  any  one 
class — have  a  full  three-year  term  and 
the  one  remaining  directorship  has  a 
two-year  term.  The  Pittsburgh  Bank  has 
four  other  guaranteed  directorship  with 
terms  commencing  on  January  1,  2002. 
Again,  the  matrix  indicates  that  three  of 
those  seats — the  maximum  number  of 
guaranteed  directorships  per  class — 
receive  a  full  three-year  term,  with  the 
fourth  directorship  receiving  a  one  year 
term.  As  a  result,  the  Bank  will  achieve 
the  required  "2-3-3"  staggering  of  its 
guaranteed  directorships  by  adjusting 
the  terms  of  only  two  of  the  eight 
guaranteed  directorships.  Thus,  the 
Bank  vdll  have  one  class  of  two 
directorships  with  terms  expiring  on 
December  31,  2002,  one  class  of  three 
directorships  with  terms  expiring  on 
December  31,  2003,  and  one  class  of 
three  directorships  with  terms  expiring 
on  December  31,  2004.  Though  not 
indicated  on  the  matrix,  the  Finance 
Board  will  adjust  the  terms  of  the 
appointed  directorships  for  the 
Pittsburgh  Bank  as  necessary  to  create 
three  classes  of  two  directors  each, 
which  will  result  in  the  entire  board 
being  grouped  into  classes  of  "4-5-5", 
which  is  the  closest  to  the  one-third 
staggering  that  can  be  achieved  with  a 
fourteen  director  board. 

The  matrix  for  the  Pittsburgh  Bank 
also  illustrates  the  different  methods  by 
which  a  directorship  is  to  be  assigned  a 
shortened  term,  one  of  which  is  based 
on  the  votes  cast  by  the  members  and 
the  other  of  which  is  based  on  the 
number  of  states  with  directorships  at 
issue.  In  the  case  of  the  four 
directorships  commencing  on  January  1 , 
2001,  each  directorship  is  designated  as 
representing  the  members  located  in 
Pennsylvania.  In  such  a  case,  i.e.,  where 
a  reduced  term  must  be  assigned  to  one 
of  several  directorships  from  the  same 
state,  the  rule  requires  that  the 
assignment  be  based  on  the  number  of 
votes  each  director-elect  receives  in  the 
most  recent  election.  Thus,  in  the  class 
of  directorships  commencing  on  Jemuary 
1,  2001,  the  director-elect  from 
Pennsylvania  who  receives  the  fourth 
most  votes  (using  either  the  results  of 
the  1999  election  or  the  results  of  a  new 
election,  as  determined  by  the  board  of 
directors)  will  be  assigned  the  two-year 
term.  The  same  methodology  generally 
will  apply  whenever  the  Bank  must 


make  a  choice  between  two  or  more 
directorships  from  the  same  state, 
whether  the  issue  is  which  seat  is  to 
receive  a  reduced  term  or  which  seat  is 
to  be  designated  as  a  "non-guaranteed" 
directorship.  The  one  exception,  noted 
below,  is  where  the  matrix  assigns  a 
guaranteed  directorship  a  shorter  term 
than  it  assigns  to  a  non-guaranteed 
directorship,  which  occurs  only  with 
regard  to  New  York  state.  In  that  case, 
the  final  rule  provides  that  the 
candidate  receiving  the  greater  number 
of  votes  is  assigned  to  the  guaranteed 
seat  and  the  candidate  with  the  lesser 
number  of  votes  is  assigned  the  non- 
guaranteed  seat. 

In  certain  cases,  it  also  is  possible  for 
directors  to  be  elected  without  a  vote, 
such  as  where  the  number  of  nominees 
from  a  state  is  equal  to  or  less  than  the 
number  of  directorships  to  be  filled 
from  that  state.  In  that  case,  a  short  term 
or  a  non-guaranteed  directorship  could 
not  be  assigned  on  the  basis  of  the 
number  of  votes  received.  This  occurred 
in  the  1999  election  for  directors 
representing  members  in  Indiana  three 
of  whom  were  declared  elected  without 
a  vote.  In  that  case,  one  of  the  three 
directorships  must  be  assigned  a  2-year 
term,  but  the  proposed  rule  did  not 
address  how  the  assignment  should  be 
made  in  such  a  case.  The  final  rule 
addresses  that  issue  by  providing  that  if 
a  shortened  term  must  be  assigned 
among  directors  who  have  been  elected 
without  a  vote,  the  board  of  the  Bank 
must  assign  the  terms  on  the  basis  of  the 
most  recent  election. 

The  final  rule  also  includes  a 
conforming  amendment  to  §  915.8(b), 
the  provision  authorizing  directors  to  be 
elected  without  a  vote,  to  allow  such 
elections  to  occur  only  if  the  term  and 
the  status,  i.e.,  whether  the 
directorships  are  guaranteed  or  non- 
guaranteed,  are  all  the  same.  Thus,  if 
there  are  three  directorships  from  the 
same  state  at  issue  in  an  election  and 
there  are  only  three  nominees  for  those 
directorships,  but  one  directorship  is 
non-guaranteed  or  is  for  a  reduced  term, 
the  Bank  still  must  hold  an  election  to 
determine  how  those  directorships  are 
to  be  assigned.  One  Bank  questioned 
how  the  proposed  rule  would  apply  if 
the  matrix  were  to  assign  to  a  particular 
state  in  the  same  year  one  guaranteed 
directorship  with  a  two-year  term  and 
one  non-guaranteed  directorship  with  a 
three  year  term,  suggesting  that  it  was 
not  clear  from  the  proposed  rule  how  a 
Bank  would  allocate  such  directorships. 
The  final  rule  addresses  this  question  in 
§  915.17(b)(2)  by  providing  that  if  a 
matrix  assigns  a  guaranteed  directorship 
a  shorter  term  than  it  assigns  to  a  non- 
guaranteed  directorship  for  the  same 
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state  in  the  same  year,  the  Bank  shall 
assign  the  guaranteed  directorship  to  the 
candidate  receiving  the  most  votes  in 
the  election.  Because  it  is  possible  for  a 
non-guaranteed  directorship  to  be 
eliminated  after  one  year  (or  to  be 
redesignated  to  another  state,  which  for 
the  incumbent  would  have  the  same 
effect  as  being  eliminated),  the  Finance 
Board  believes  that  a  guaranteed 
directorship,  even  if  for  an  initial 
reduced  term,  is  the  more  valued 
directorship  and  thus  should  be 
awarded  to  the  candidate  receiving  the 
greater  number  of  votes  in  the  election. 

Another  Bank  raised  a  question 
concerning  the  assignment  of  individual 
directors  from  the  same  state  to  the  two 
seats  that  are  allocated  to  the  state, 
where  there  is  one  guaranteed 
directorship  and  one  non-guaranteed 
discretionary  directorship.  In  that  case, 
the  matrix  for  that  Bank  would  allow 
the  board  of  the  Bank  to  assign  each 
directorship  from  that  state  to  an 
identical  term  or  to  different  terms.  The 
Bank  was  uncertain  whether  the 
Finance  Board  or  the  board  of  directors 
of  the  Bank  woiild  decide  which  of  the 
two  directorships  would  be  guaranteed. 
The  intent  of  the  Finance  Board  is  that 
the  board  of  the  Bank  must  make  that 
determination  in  accordance  with  the 
matrix  for  that  Bank.  Thus,  if  the  board 
of  the  Bank  places  the  two  directorships 
into  the  same  class,  i.e.,  it  assigns  them 
to  the  same  term,  in  the  first  election  for 
that  state  the  Bank  would  assign  the 
guaranteed  directorship  to  the  candidate 
receiving  the  most  votes,  and  the  non- 
guaranteed  seat  to  the  candidate 
receiving  the  second  most  votes.  In  each 
subsequent  election,  (and  assuming  that 
the  non-guaranteed  directorship,  which 
in  this  case  is  a  discretionary 
directorship,  remained  designated  to 
that  state)  the  candidate  receiving  the 
most  votes  in  that  election  would  be 
assigned  to  the  guaranteed  directorship 
and  the  candidate  receiving  the  second 
most  votes  would  be  assigned  to  the 
non-guaranteed  seat.  Thus,  it  would  be 
possible  in  future  elections  that  the 
individual  receiving  the  most  votes  in 
one  election  would  receive  the  second 
most  votes  in  the  next  election,  in 
which  case  the  individual  would  switch 
from  the  guaranteed  directorship  to  the 
non-guaranteed  directorship  for  that 
state.  The  reference  in  the  rule  that  a 
non-guaranteed  directorship  is  to  retain 
that  designation  for  as  long  as  it  remains 
in  existence  refers  only  to  the 
directorship  itself,  and  not  necessarily 
to  the  individual  who  holds  the  non- 
guaranteed  directorship  at  any 
particular  time.  If,  however,  the  Bank 
were  to  assign  different  terms  to  each  of 


those  two  directorships  at  the  outset, 
then  there  would  be  no  issue  because 
the  guaranteed  directorship  and  the 
non-guaranteed  directorship  would  be 
filled  in  different  years,  and  any  persons 
running  for  either  directorship  would 
know  whether  it  was  guaranteed  or  non- 
guaranteed. 

The  same  commenter  raised  three 
procedural  questions  concerning  the 
treatment  of  those  two  directorships 
(i.e.,  one  guaranteed  and  one  non- 
guaranteed,  and  both  with  the  same 
initial  term)  in  subsequent  elections.  In 
that  case,  for  each  election  the  Bank 
would  inform  its  members  in  that  state 
that  two  seats  are  open,  that  one  is 
guaranteed  and  the  other  is  non- 
guaranteed,  and  that  the  eligible 
candidate  receiving  the  most  votes  will 
be  awarded  the  guaranteed  seat.  In  the 
event  that  no  candidates  were  to  be 
nominated  for  either  seat  in  a 
subsequent  election,  the  directorships 
would  become  vacant  as  of  the  end  of 
the  calendar  year  and  the  board  of 
directors  would  select  two  eligible 
individuals  to  fill  those  vacancies  in 
accordance  with  the  existing  provisions 
for  filling  vacant  elected  directorships. 
See  12  CFR  915.8(b).  In  doing  so,  the 
board  of  the  Bank  would  designate  one 
individual  to  fill  the  guaranteed 
directorship  and  one  individual  to  fill 
the  non-guaranteed  directorship.  In  the 
event  that  only  one  person  were 
nominated  from  that  state,  that  person 
would  fill  the  guaranteed  directorship 
and  the  board  of  the  Bank  would  select 
another  person  imder  the  vacancy 
provisions  to  fill  the  non-guaranteed 
directorship. 

With  regard  to  the  directorships  at  the 
Pittsburgh  Bank  that  have  terms 
commencing  on  January  1,  2002,  the 
methodology  differs  somewhat  from  that 
used  for  the  prior  class.  In  this  case, 
three  of  the  four  guaranteed 
directorships  at  issue  are  from  different 
states:  West  Virginia,  Delaware,  and 
Pennsylvania  (which  has  two 
guaranteed  directorships  in  this  class). 
Here,  again,  no  more  than  three  of  the 
guaranteed  directorships  may  be 
assigned  a  full  three-year  term,  and  one 
must  receive  a  reduced  term,  which  in 
this  case  will  be  for  one  year.  Where  the 
number  of  states  is  the  same  as  the 
number  of  full-term  directorships 
available,  as  is  the  case  here,  the  matrix 
assigns  one  full  term  to  each  state.  The 
matrices  reflect  a  determination  by  the 
Finance  Board  that  to  the  extent 
possible  each  state  should  be  treated 
equally  in  the  assignment  of  three-year 
terms.  For  that  reason,  the  matrix  does 
not  allow  both  Pennsylvania 
directorships  to  receive  a  full  term,  as 
that  could  not  occm-  unless  one  of  the 


remaining  states — Delaware  or  West 
Virginia — were  to  receive  the  one-vear 
term.  With  regard  to  the  two 
Pennsylvania  directorships  in  this  class, 
the  board  of  directors  of  the  Bank  must 
assign  the  three-year  term  to  the 
director-elect  from  Pennsylvania  who 
receives  the  highest  number  of  votes, 
vinth  the  one-year  term  going  to  the 
director-elect  with  the  second  most 
votes. 

For  certain  other  Banks,  the  methods 
used  for  the  Pittsburgh  Bank  will  not 
work  because  the  number  of  states  with 
guaranteed  directorships  is  greater  than 
the  number  of  three-year  terms 
available.  In  that  case,  the  rule  requires 
the  board  of  directors  of  the  Bank  to 
assign  the  full  three-year  terms  and  the 
reduced  terms  among  the  guaranteed 
directorships  from  the  different  states; 
i.e.,  the  three  full  three-year  terms  are  to 
be  allocated  among  four  or  five  states. 
Where  several  states  are  involved,  each 
directorship  has  a  different  constituency 
auid  thus  the  number  of  votes  received 
by  each  candidate  cannot  be  used  to 
rank  them.  Also,  because  the  number  of 
states  with  guaranteed  directorships  is 
greater  than  the  number  of  three-year 
terms  available,  not  all  of  the  states  can 
be  treated  equally,  as  was  the  case  with 
the  Pittsburgh  Bank.  Where  equal 
treatment  for  all  states  is  not  possible, 
the  Finance  Board  believes  that  it  is 
most  appropriate,  as  well  as  consistent 
with  the  GLB  Act,  for  the  board  of 
directors  of  each  Bank  to  make  the 
determination  as  to  which  states  are 
assigned  the  reduced  term.  The  matrices 
reflect  that  provision,  noting  that  the 
board  of  the  Bank  is  required  to  select 
one  (and  in  some  cases,  two)  states  to 
receive  a  reduced  term.  (As  noted 
earlier,  the  boards  must  make  this 
decision  before  determining  the  effect  to 
be  given  to  the  1999  election  results.) 

For  example,  the  Atlanta  Bank  has 
foiu  guaranteed  directorship.s  with 
terms  commencing  on  January  1,  2001, 
representing  the  members  in  the  District 
of  Columbia,  Alabama,  Virginia,  and 
South  Carolina,  respectively.  Only  three 
of  those  seats  may  receive  a  full  three- 
year  term;  the  remaining  directorship 
must  receive  a  two-year  term  in  order  to 
comply  with  the  staggering  requirement. 
In  this  case,  the  matrix  indicates  that  the 
board  of  the  Adanta  Bank  must  decide 
which  of  those  four  directorships  is  to 
be  assigned  a  tw  o-year  term.  The  rule 
provides  that  the  manner  in  which  the 
board  of  directors  assigns  the  reduced 
term  to  a  particular  state  is  entirely 
within  its  discretion,  so  long  as  the 
method  is  reasonable  and  is  used 
consistently.  Thus,  the  rule  allows  the 
board  to  adopt  some  objective  basis  for 
making  the  determination  or  to  assign 
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the  terms  randomly,  such  as  through  a 
lottery  among  the  affected  states. 

The  Finance  Board  recognizes  that 
certain  directors  may  have  an  interest  in 
which  state's  directorship  is  to  be 
assigned  a  reduced  term  and  requested 
comment  on  whether  it  should  require 
such  determinations  to  be  made  only  by 
the  disinterested  directors,  or  whether  it 
should  include  a  "safe  harbor" 
provision  in  the  fined  rule  that  would 
allow  an  interested  director,  i.e.,  a 
director  whose  directorship  may  be  at 
risk  of  being  assigned  a  reduced  term,  to 
participate  in  the  decision  without 
being  deemed  to  violate  the  conflict  of 
interest  regulations  or  the  conflict 
policies  of  the  Bank.  The  only 
commenters  to  address  that  issue 
endorsed  the  concept  of  a  safe  harbor 
provision  and  the  Finance  Board  has 
included  one  in  the  final  rule,  which 
applies  to  both  the  decision  on 
ratification  of  the  1999  election  results 
and  the  assignment  of  reduced  terms 
among  the  states. 

For  some  Banks  none  of  the  above 
scenarios  will  apply  because  the 
guaranteed  directorships  will  consist  in 
part  of  directorships  representing 
different  states  and  in  part  of  multiple 
directorships  from  the  same  state;  i.e., 
there  are  two  or  more  states  with 
guaranteed  directorships  at  issue,  and 
one  or  more  of  those  states  has  more 
than  one  directorship  open.  For 
example,  the  Boston  Bank  has  five 
guaranteed  directorships  with  terms 
commencing  on  January  1,  2001:  two  are 
designated  to  Massachusetts,  and  one 
each  is  designated  to  Connecticut, 
Rhode  Island,  and  Maine.  There  also  is 
one  non-guaranteed  directorship  open, 
which  is  a  discretionary  seat  allocated 
to  Connecticut.  Because  there  are  three 
three-year  terms  to  be  allocated  among 
foiu  states,  the  board  of  directors  of  the 
Bank  first  must  determine  which  one  of 
the  four  states  is  to  receive  the  two-year 
term,  as  described  above  with  regard  to 
the  Atlanta  Bank.  After  doing  so,  the 
board  then  would  make  any  necessary 
distinctions  between  directorships  from 
the  same  state  on  the  basis  of  the  votes 
received,  as  in  the  case  of  the  Pittsburgh 
Bank.  Thus,  assuming  that  the  board 
had  assigned  one  of  the  three-year  terms 
to  one  of  the  two  Massachusetts 
directorships,  the  board  would  assign 
the  Massachusetts  director-elect  who 
received  the  most  votes  (either  in  the 
1999  election  or  in  elections  conducted 
in  2000,  as  determined  by  the  board  of 
the  Bank)  to  the  three-year  term.  The 
other  guaranteed  directorship  from 
Massachusetts  would  be  assigned  to  the 
director-elect  who  received  the  second 
highest  number  of  votes.  Similarly,  the 
matrix  indicates  that  one  of  the 


Connecticut  directorships  is  to  be  a 
"non-guaranteed"  discretionary 
directorship,  while  the  other  is  to  be  a 
"guaranteed"  directorship.  The  rule 
requires  the  board  of  the  Boston  Bank  to 
assign  the  non-guaranteed  directorship 
to  the  Connecticut  director-elect  who 
receives  the  second  highest  number  of 
votes  in  the  election;  the  Connecticut 
director-elect  who  receives  the  most 
votes  is  to  be  assigned  to  the 
"guaranteed"  directorship. 

With  regard  to  the  non-guaranteed 
directorships,  the  rule  also  provides  that 
once  a  directorship  is  designated  as 
non-guaranteed  it  retains  that  status  in 
all  subsequent  elections  unless  it  is 
eliminated  by  the  Finance  Board  (in  the 
case  of  a  discretionary  directorship)  or 
as  a  consequence  of  a  shift  in  the 
relative  amounts  of  Bank  stock  held  by 
members  in  different  states.  If,  in 
connection  with  a  subsequent  annual 
designation  of  directorships,  a 
directorship  allocated  to  a  particular 
state  were  to  be  eliminated  or 
redesignated  as  representing  the    , 
members  in  another  state,  the  non- 
guaranteed  directorship  from  that  state 
would  be  eliminated  or  redesignated.  As 
noted  above,  the  "non-guaranteed" 
designation  runs  to  the  directorship 
itself  and  not  to  the  individual  director, 
and  in  any  state  in  which  both  a 
guaranteed  and  non-guaranteed 
directorship  are  to  be  filled  in  the  same 
election,  the  guaranteed  directorship 
will  be  awarded  to  the  candidate 
receiving  the  most  votes.  The  final  rule 
provides  expressly  that  in  all  elections 
subsequent  to  2001  the  non-guaranteed 
directorships  are  to  be  assigned  based 
on  the  number  of  votes  received,  with 
the  directors  receiving  the  fewest 
number  of  votes  receiving  the  non- 
guaranteed  directorships. 

With  regard  to  the  non-guaranteed 
directorships,  the  matrices  have 
assigned  terms  to  those  directorships  in 
a  manner  that  is  consistent  with  the 
one-third  staggering  requirement  of  the 
GLB  Act,  as  noted  previously.  For 
example,  the  two  non-guaranteed 
directorships  at  the  Boston  Bank  have 
been  assigned  a  two-  and  one-year  term, 
respectively,  which  both  places  them 
into  the  same  class  of  directors  and 
results  in  a  "4-3-3"  class  structure, 
which  is  consistent  with  the  GLB  Act. 
In  the  event  that  one  or  both  of  those 
directorships  were  to  be  eliminated,  the 
elected  directorships  would  be  grouped 
either  into  a  "3-3-3"  class  structure  or 
the  "2-3-3"  structure  of  the  guaranteed 
directorships,  thus  maintaining  the  one- 
third  staggering  of  the  board. 

Eligibility  of  Directors.  The  rule  also 
amends  provisions  regarding  the 
eligibility  of  directors  to  remain  in  office 


if  the  directorship  to  which  they  have 
been  elected  is  redesignated  as 
representing  members  in  another  state 
or  is  eliminated.  As  noted  above,  it  is 
possible  that  shifting  stock  ownership 
among  the  members  in  different  states 
could  cause  the  designation  of  a 
directorship  to  change  during  the  course 
of  an  incumbent's  term  of  office,  or  for 
the  seat  to  disappear.  The  rule  provides 
that  an  elected  director  becomes 
ineligible  to  remain  in  office  if  the 
directorship  is  designated  to  another 
state  during  that  director's  term  of 
office,  or  if  the  directorship  is 
eliminated,  and  that  the  loss  of 
eligibility  takes  effect  on  December  31  of 
the  year  in  which  the  directorship  is 
redesignated  or  eliminated.  In  the  case 
of  an  eliminated  directorship,  the 
directorship  simply  disappears  at  the 
end  of  the  year,  and  there  is  no  seat  for 
the  incumbent  director  to  fill.  In  the 
case  of  the  redesignation  of  a 
directorship  to  another  state,  the 
directorship  continues  after  the  end  of 
the  year,  but  it  becomes  vacant  as  of 
December  31st  (because  the  incimibent 
no  longer  is  an  officer  or  director  of  a 
member  represented  by  the 
directorship)  and  the  board  of  directors 
of  the  Bank  fills  the  vacancy  for  the 
remainder  of  the  unexpired  term,  in 
accordance  with  Section  7(f)  of  the  Bank 
Act.  with  an  officer  or  director  of  a 
member  located  in  the  newly-designated 
state.  The  rule  makes  a  similar  change 
to  the  provisions  regarding  appointed 
directors,  providing  that  any  appointed 
directorship  that  has  been  created  in 
conjunction  with  the  creation  of 
additional  elected  directorships  (in 
accordance  with  Section  7(a)  of  the 
Bank  Act)  is  to  terminate  on  December 
31  of  the  year  in  which  the  associated 
elected  directorship  is  terminated. 

Certain  commenters  raised  questions 
about  the  loss  of  eligibility  of  a  person 
who  otherwise  would  have  been  elected 
to  the  board  of  a  Bank  in  the  1999 
elections.  One  Bank  asked  how  it 
should  deal  with  a  situation  in  which 
the  nominee  receiving  the  most  votes  in 
the  1999  election  is  now  ineligible  to 
serve,  but  the  nominee  receiving  the 
second  most  votes  in  that  election 
remains  eligible.  Another  Bank  asked  a 
similar  question,  about  how  it  should 
deal  with  the  loss  of  eligibility  by  a 
director-elect  that  occurs  after  the  Bank 
has  declared  the  results  of  the  1999 
election.  As  noted  previously,  the 
Finance  Board  believes  that  a  person 
must  be  eligible  to  serve  as  a  Bank 
director  at  several  points  in  the  election 
process,  such  as  when  nominated,  when 
elected,  and  when  commencing  service 
on  the  board  of  the  Bank.  If  a  person 
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ceases  to  be  eligible  to  serve  after  being 
nominated  but  before  the  ballots  are 
distributed,  the  Finance  Board  expects 
that  the  Bank  would  exclude  that  person 
from  the  ballot.  If  the  loss  of  eligibility 
were  to  occur  after  the  ballots  were 
distributed  but  before  the  Bank  had 
tabulated  the  results  of  the  election,  the 
Finance  Board  expects  that  the  Bank 
would  not  declare  that  person  to  have 
been  elected,  even  if  that  person 
received  the  most  votes,  but  should 
instead  declare  elected  the  eligible 
nominee  who  received  the  most  votes. 
If,  after  the  Bank  had  declared  elected 
those  eligible  nominees  with  the  most 
votes,  a  director-elect  were  to  become 
ineligible  to  serve,  the  Finance  Board 
believes  that  the  director-elect  could  not 
be  seated  as  a  member  of  the  Bank's 
board,  which  would  create  a  vacancy  on 
the  board  as  of  the  next  January  1st,  and 
that  the  board  would  fill  the  vacancy  in 
accordance  with  Section  7(f)  of  the  Bank 
Act.  The  final  rule  includes  a  provision 
providing  that  a  Bank  shall  not  declare 
elected  a  nominee  that  it  has  reason  to 
know  is  ineligible  to  serve,  nor  shall  it 
seat  a  director-elect  that  it  has  reason  to 
know  is  ineligible  to  serve. 

Conforming  Amendments.  The 
proposed  rule  included  a  number  of 
conforming  amendments  to  other 
provisions  of  the  regulations  to  remove 
references  that  no  longer  are  accurate  in 
lighi  of  the  GLB  Act  and  to  be  consistent 
with  the  other  elements  of  the  proposed 
rule.  One  such  amendment  addressed 
the  term  "bona  fide  resident"  of  a  Bank 
district,  as  used  in  the  definitions 
included  at  12  CFR  915.1.  The  GLB  Act 
amended  Section  7(a)  of  the  Bank  Act  to 
provide  that  a  director  of  a  Bank  must 
be  either  a  bona  fide  resident  of  the 
Bank  district  or  an  officer  or  director  of 
a  member  located  in  the  district. 
Previously,  that  provision  had  simply 
required  that  a  Bank  director  be,  among 
other  things,  a  bona  fide  resident  of  the 
district.  The  proposed  rule  would  have 
revised  the  definition  of  "bona  fide 
resident  of  a  Bank  district"  to  include 
an  officer  or  director  of  a  member 
located  in  that  Bank  district.  As  a 
technical  matter,  the  Bank  Act 
establishes  these  as  alternatives,  i.e.,  an 
elected  Bank  director  must  be  either  an 
officer  or  director  of  a  member  located 
in  the  Bank  district  or  must  be  a  bona 
fide  resident  of  the  district.  As  such,  the 
proposed  rule  should  not  have  treated 
the  "officer  or  director"  requirement  as 
though  it  were  a  subset  of  the  term 
"bona  fide  resident."  The  final  rule 
corrects  this  provision  by  eliminating 
from  the  definition  of  "bona  fide 
resident"  the  reference  to  an  individual 
being  an  "officer  or  director  of  a 


member"  located  within  that  district. 
The  final  rule  retains  the  existing 
provisions  of  the  term  "bona  fide 
resident"  as  applied  to  appointed 
directors.  Thus,  an  appointed  director 
will  continue  to  be  considered  a  bona 
fide  resident  of  the  district  if  he  or  she 
maintains  a  principal  residence  within 
the  district  or  owns  or  leases  a  residence 
in  his  or  her  own  name  within  the 
district  and  also  is  employed  within  the 
disfrict.  The  statutory  change  made  by 
the  GLB  Act  with  regard  to  elected 
directors  is  more  expansive  than  the 
prior  regulatory  definition  of  bona  fide 
resident  as  applied  to  elected  directors. 
Thus,  the  final  rule  removes  from  the 
definition  of  bona  fide  resident  the 
provision  allowing  an  elected  director  to 
qualify  by  owning  or  leasing  a  residence 
(other  than  a  principal  residence)  within 
the  district  so  long  as  he  or  she  was  an 
officer  or  director  of  a  member  in  a  state 
within  the  district.  Because  the  terms 
"officer"  and  "director"  of  a  member  are 
well  understood,  the  Finance  Board  is 
not  including  a  separate  definition  of 
those  terms  in  the  final  rule.  The  final 
rule  includes  a  conforming  amendment 
to  §  915.7,  which  clarifies  that  an 
elected  director  need  not  be  a  bona  fide 
resident  of  the  district  if  he  or  she  is  an 
officer  or  director  of  a  member  located 
in  the  district,  which  reflects  the 
amendments  made  by  the  GLB  Act.  In 
the  event  that  questions  may  arise  about 
whether  a  particular  individual  is  either 
an  officer  or  director  of  a  member,  the 
Finance  Board  anticipates  that  such 
matters  could  be  addressed  on  a  case  by 
case  basis,  such  as  through  staff 
interpretations. 

V.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Finance  Board  and  to  the  Federal  Home 
Loan  Banks,  which  do  not  come  within 
the  meaning  of  small  entities  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Thus,  in  accordance 
with  section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  915 

Banks,  banking,  Conflict  of  interests. 
Elections,  Ethical  conduct,  Federal 
home  loan  banks,  Financial  disclosure. 


Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  title  12, 
chapter  IX,  part  915  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  91 5— DIRECTORS,  OFFICERS, 
AND  EMPLOYEES  OF  THE  BANKS 

1.  The  authority  citation  for  part  915 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426,  1427,  and  1432. 

2.  Amend  §  915.1  by  removing  the 
paragraph  (2)  of  the  definition  of  "bona 
fide  resident  of  a  Bank  district"  and 
redesignating  paragraph  (3)  as  paragraph 
(2),  and  by  adding  in  alphabetical  order 
definitions  of  "discretionary 
directorship",  "guaranteed 
directorship",  "non-guaranteed 
directorship",  and  "stock  directorship" 
to  read  as  follows: 

§915.1     Definitions. 

***** 

Discretionary  directorship  means  an 
elective  or  appointive  directorship 
created  by  the  Finance  Board  pursuant 
to  Section  7(a)  of  the  Act  for  districts 
that  include  five  or  more  states. 

Guaranteed  directorship  means  an 
elective  directorship  that  is  required  by 
Section  7(b)  of  the  Act  and  §915.15  to 
be  designated  as  representing  Bank 
members  that  are  located  in  a  particular 
state. 

Non-guaranteed  directorship  means 
an  elective  directorship  that  is  either  a 
discretionary  directorship  or  a  stock 
directorship. 
***** 

Stock  directorship  means  an  elective 
directorship  that  is  designated  by  the 
Finance  Board  as  representing  the 
members  located  in  a  particular  state 
based  on  the  amoimt  of  Bank  stock  held 
by  the  members  in  that  state,  and  which 
is  in  excess  of  the  number  of  guaranteed 
directorships  allocated  to  that  state. 
***** 

3.  Amend  §915.3  by: 

a.  Revising  the  fourth  sentence  of 
paragraph  (a); 

b.  Adding  two  new  sentences  at  the 
end  of  paragraph  (b)(5); 

c.  Revising  the  second  sentence  in 
paragraph  (c);  and 

d.  Revising  paragraph  (e)  to  read  as 
follows: 

§915.3    Director  elections. 

(a)  *   *   *  The  term  of  office  of  each 
elective  director  shall  be  three  years, 
except  as  adjusted  pursuant  to  Section 
7(tl)  of  the  Act  and  §915.17  of  this 
chapter  to  achieve  a  staggered  board. 
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and  shall  commence  on  January  1  of  the 
calendar  year  immediately  following  the 
year  in  which  the  election  is 
held.  *   *  * 

(b)  *   *  * 

(5)  *   *   *  The  annual  designation  of 
directorships  shall  indicate  the  number 
of  discretionary  directorships,  if  any,  to 
be  authorized  for  the  succeeding  year.  If 
the  Finance  Board  eliminates  an 
existing  discretionary  directorship,  or 
designates  such  a  directorship  to 
another  state,  the  term  of  any  appointive 
or  elective  director  affected  by  that 
action  shall  terminate  after  the  close  of 
business  on  the  immediately  following 
December  31. 

(c)  *   *   *  If  the  annual  designation  of 
elective  directorships  results  in  an 
existing  stock  directorship  being 
redesignated  as  representing  members 
in  a  different  state,  the  notice  also  shall 
state  that  the  directorship  must  be  filled 
by  an  officer  or  director  of  a  member 
located  in  the  newly  designated  state  as 
of  January  1  of  the  immediately 
following  year,  regardless  of  whether 
the  term  for  the  incumbent  director 
would  have  expired  by  that  date. 
***** 

(e)  2000  designation.  For  any  stock 
directorship  with  a  term  ending 
December  31,  2001  that  is  redesignated 
from  one  state  to  another  state  by  the 
2000  designation  of  directorships,  the 
board  of  directors  of  the  Bank  shall 
determine  which  incumbent  director 
from  the  former  state  shall  become 
ineligible  to  serve  as  a  result  of  the 
redesignation  on  the  basis  of  the  most 
recent  election. 

4.  Amend  §915.7  by: 

a.  Adding  a  new  sentence  at  the  end 
of  paragraph  (a); 

b.  Removing  paragraph  (b)(2); 

c.  Revising  paragraph  (b)(3)  and 
redesignating  it  as  paragraph  (b)(2); 

d.  Adding  a  new  paragraph  (c)(4);  and 

e.  Adding  a  new  paragraph  (d),  to  read 
as  follows: 

§  91 5.7     Eligibility  requirements  for  elective 
directors. 

(a)  Eligibility  verification.  *   *   *  A 
Bank  shall  not  declare  elected  a 
nominee  that  it  has  reason  to  know  is 
ineligible  to  serve,  nor  shall  it  seat  a 
director-elect  that  it  has  reason  to  know 
is  ineligible  to  serve. 

(b)  Eligibility  requirements.  *   *   * 
(2)  A  bona  fide  resident  of  the  Bank 

district  or  an  officer  or  director  of  a 
member  that  is  located  in  the  voting 
state  to  be  represented  by  the  elective 
directorship,  that  was  a  member  of  the 
Bank  as  of  the  record  date,  and  that 
meets  all  minimum  capital  requirements 
established  by  its  appropriate  federal 
regulator  or  appropriate  state  regulator. 


(c)  Restrictions.  *   *  * 

(4)  For  purposes  of  applying  the  term 
limit  provision  of  Section  7(d)  of  the 
Act,  a  term  of  office  that  has  been 
adjusted  to  a  period  of  less  than  three 
years  in  accordance  with  §  915.17(a)(2) 
shall  not  be  deemed  to  be  a  full  term. 

(d)  Loss  of  eligibility.  (1)  An  elective 
director  shall  become  ineligible  to 
remain  in  office  if,  diu-ing  his  or  her 
term  of  office,  the  stock  directorship  to 
which  he  or  she  has  been  elected  is 
eliminated  or  is  redesignated  by  the 
Finance  Board  as  representing  members 
located  in  another  state,  in  accordance 
with  §  915.3(b).  The  incumbent  director 
shall  become  ineligible  after  the  close  of 
business  on  December  31  of  the  year  in 
which  the  directorship  is  redesignated 
or  eliminated. 

(2)  In  the  case  of  a  redesignation  to 
another  state,  the  stock  directorship 
shall  become  vacant  after  the  close  of 
business  on  December  31  of  the  year  in 
which  the  directorship  is  redesignated 
and  the  resulting  vacancy  shall  be  filled 
by  the  board  of  directors  of  the  Bank  for 
the  remainder  of  the  unexpired  term 
with  a  person  who  is  an  officer  or 
director  of  a  member  located  in  the 
newly  designated  state,  pursuant  to 
Section  7(f)  of  the  Bank  Act. 

5.  Amend  §  915.8,  by  revising  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§9^58     Election  process 

(b)  Lack  of  nominees.  If,  for  any  voting 
state,  all  directorships  to  be  filled  in  an 
election  are  the  same  with  regard  to 
their  respective  terms  and  status  as 
guaranteed  or  non-guaranteed 
directorships,  and  the  number  of 
nominees  from  that  state  is  equal  to  or 
less  than  the  number  of  such 
directorships,  the  Bank  shall  notify  the 
members  in  the  affected  voting  state  in 
writing  (in  lieu  of  providing  a  ballot) 
that  the  directorships  are  to  be  filled 
without  an  election  due  to  a  lack  of 
nominees.  *   *   * 
***** 

6.  Amend  §  915.10,  by  revising 
paragraph  fb).  to  read  as  follows: 

§915.10    Selection  of  appointive  directors. 

***** 

(b)  Term  of  office.  The  term  of  office 
of  each  appointive  directorship  shall  be 
three  years,  except  as  adjusted  pursuant 
to  Section  7(d)  of  the  Act  to  achieve  a 
staggered  board,  and  shall  commence  on 
January  1 .  In  appointing  directors  for 
the  terms  commencing  on  January  1, 
2001  and  2002,  respectively,  the 
Finance  Board  shall  adjust  the  terms  of 
any  appointive  directorships  as 


necessary  to  achieve  the  one-third 
staggering  of  the  board  of  directors 
required  by  Section  7(d)  of  the  Act,  in 
accordance  with  the  requirements  of 
this  Part  and  the  applicable  matrix  from 
the  Appendix  to  this  Part.  In  the  case  of 
a  discretionary  appointive  directorship 
that  is  terminated  pursuant  to 
§  915.3(b)(5),  the  term  of  office  of  the 
directorship  shall  end  after  the  close  of 
business  on  December  31  of  that  year. 

7.  Add  new  §  915.16  to  read  as 
follows: 

§915.16    1999  and  2000  Election  of 
Directors. 

(a)  In  general  The  aimual  designation 
of  Bank  directorships  conducted  by  the 
Finance  Board  in  2000  pursuant  to 

§  915.3(b)  shall  control  with  respect  to 
the  number  of  elective  directorships  to 
be  allocated  to  each  state  with  terms 
commencing  on  January  1,  2001. 

(b)  Conduct  of  2000  elections.  After 
assigning  any.  adjusted  terms  that  may 
be  requfred  by  §  915.17(a)(3),  the  board 
of  directors  of  each  Bank  shall 
determine  either: 

(1)  To  conduct  new  elections  for  every 
state  in  the  district  for  which  an  elective 
directorship  is  to  commence  on  January 
1,2001,  or 

(2)  To  conduct  new  elections  only  in 
those  states  for  which  this  section 
requfres  a  new  election  to  be  held  and, 
for  all  other  states  within  the  district,  to 
use  the  results  of  the  1999  elections  for 
the  purpose  of  electing  directors  whose 
terms  are  to  commence  on  January  1 , 
2001. 

(c)  1999  election  results.  If  the  number 
of  nominees  from  any  state  for  the  1999 
election  of  directors  who  remain  eligible 
to  serve  as  a  Bank  director  equals  or 
exceeds  the  number  of  directorships 
designated  to  that  state  with  terms 
commencing  on  January  1.  2001,  the 
board  of  directors  of  the  Bank  may 
decleire  elected  the  nominee  receiving 
the  most  votes  in  the  1999  election  and, 
if  more  than  one  directorship  is  to  be 
filled  for  that  state,  shall  also  declare 
elected  each  successive  nominee 
receiving  the  next  greatest  number  of 
votes,  until  all  directorships  designated 
for  that  state  are  filled.  Before  declaring 
elected  any  such  nominee,  the  board  of 
directors  of  the  Bank  shall  confirm  that 
the  nominee  is  eligible  to  serve  as  a 
director  from  that  state. 

(d)  2000  elections.  If  the  number  of 
directorships  designated  to  any  state 
with  terms  commencing  on  January  1, 
2001,  exceeds  the  number  of  nominees 
from  that  state  in  the  1999  election  who 
remain  eligible  to  serve  as  a  Bank 
director,  then  the  board  of  directors  of 
the  Bank  shall  conduct  a  new  election 
for  that  state  for  all  of  the  directorships 
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with  terms  commencing  on  January  1, 
2001. 

(e)  Report  of  election.  If  the  board  of 
directors  of  a  Bank  adopts  the  1999 
election  results  for  any  state,  it  shall 
provide  written  notice  of  its  decision  to 
the  Finance  Board,  the  directors-elect, 
and  to  each  member  in  the  affected 
state.  The  notice  shall  indicate  the  date 
on  which  the  term  of  office  of  each 
director-elect  shall  expire,  and  shall 
indicate  which  terms  have  been 
adjusted  in  order  to  stagger  the  board  of 
directors  as  required  by  Section  7(d)  of 
the  Bank  Act.  Any  such  adjustments 
shall  be  made  in  compliance  with 

§  915.17.  Such  notice  shall  be  deemed  to 
constitute  the  report  of  election  for  the 
2000  election  required  by  §  915.8(e). 

(f)  Safe  harbor.  In  determining 
whether  to  ratify  the  1999  election 
results  or  to  hold  new  elections  in  2000, 
an  individual  director  that  would  be 
affected  by  the  decision  of  the  board 
shall  not  be  deemed  to  have  violated 
any  regulation  or  Bank  policy  pertaining 
to  conflicts  of  interest  solely  by  virtue 
of  having  participated  in  the 
deliberations  or  by  having  voted  on  the 
matter. 

8.  Add  new  §915.17  to  read  as 

follows: 

§915  17     Staggered  d  recrorsnips  in  the 
2000  and  2001  eiectiops 

(a)  In  general.  (1)  In  conjunction  with 
the  annual  designations  of  directorships 
for  elected  directors  with  terms 
commencing  on  January  1,  2001  and 
January  1,  2002,  the  Finance  Board 
shall,  in  addition  to  allocating 
directorships  among  the  states,  indicate 
the  term  of  each  elective  directorship 
and  which  directorships  are  to  be 
designated  as  non-guaranteed 
directorships.  A  non-guaranteed 
directorship  shall  retain  that 
designation  in  all  subsequent  elections, 
unless  the  directorship  is  eliminated  by 
the  Finance  Board  pursuant  to  Section 


7(a)  of  the  Bank  Act  or  as  a  consequence 
of  a  change  in  the  amount  of  Bank  stock 
held  by  members  located  in  that  state. 
In  such  subsequent  elections,  any  non- 
guaranteed  directorships  shall  be 
assigned  on  the  basis  of  votes  received, 
with  the  directors-elect  who  received 
the  fewest  votes  being  assigned  the  non- 
guaranteed  directorships. 

(2)  The  board  of  directors  of  each 
Bank  shall  adjust  the  terms  of  any 
directorships  that  are  to  commence  on 
January  1,  2001  or  January  1,  2002,  in 
accordance  with  this  section  and  the 
matrix  for  that  Bank  set  forth  in  the 
appendix  to  this  part,  and  shall  inform 
the  Finance  Board  which  directorships 
have  been  assigned  adjusted  terms. 

(3)  Where  the  matrix  for  a  Bank 
indicates  that  two  or  more  guaranteed 
directorships  are  to  be  filled  by  persons 
elected  from  different  states  in  the  same 
year,  and  which  are  to  have  different 
terms,  the  board  of  directors  of  the  Bank 
shall  assign  the  shorter  terms  among  the 
states  on  any  reasonable  basis,  as 
determined  by  Bank's  board,  provided 
that: 

(i)  It  uses  the  same  methodology  in 
making  all  such  adjustments;  and 

(ii)  It  assigns  the  terms  to  the 
respective  states  before  determining 
whether  to  adopt  the  1999  election 
results,  in  accordance  with  §915.16fb). 

(b)  Adjustment  of  terms.  (1)  Where  the 
matrix  for  a  Bank  indicates  that  two  or 
more  guaranteed  directorships  are  to  be 
filled  from  the  same  state  in  the  same 
year,  but  which  are  to  have  different 
terms,  the  board  of  directors  of  the  Bank 
shall  assign  the  terms  among  the  eligible 
nominees  who  have  received  a 
sufficient  number  of  votes  to  be  elected, 
such  that  the  nominees  receiving  the 
greater  number  of  votes  are  assigned  the 
longer  terms  and  those  nominees 
receiving  the  lesser  number  of  votes  are 
assigned  the  shorter  terms.  If  the 
directors  from  any  state  have  been 
declared  elected  without  a  vote,  in 


accordance  with  §  915.8(b)  because  the 
number  of  nominees  from  that  state  was 
less  than  or  equal  to  the  number  of 
directorships  to  be  filled,  then  the  board 
of  directors  of  Bank  shall  assign  the 
terms  on  the  basis  of  the  most  recent 
election. 

(2)  In  the  elections  occurring  in  2000 
and  2001,  if  the  matrix  for  any  Bank 
indicates  that  both  guaranteed  and  non- 
guaranteed  directorships  are  to  be  filled 
from  the  same  state  in  the  same  year,  the 
board  of  directors  shall  assign 
directorships  among  the  eligible 
nominees  who  have  received  a 
sufficient  number  of  votes  to  be  elected, 
such  that  the  nominees  receiving  the 
greatest  number  of  votes  are  assigned 
the  guaranteed  directorships  and  those 
nominees  receiving  the  fewest  votes  are 
assigned  the  non-guaranteed 
directorships.  In  tie  event  that  the 
matrix  for  a  Bank  assigns  a  guaranteed 
directorship  for  a  particular  state  a 
shorter  term  than  it  assigns  to  a  non- 
guaranteed  directorship  for  the  same 
state  for  that  year,  the  board  of  directors 
shall  assign  the  guaranteed  directorship 
to  the  nominee  receiving  the  greatest 
nimiber  of  votes. 

(c)  Safe  harbor.  In  determining  which 
directorships  shall  be  assigned  a 
reduced  term,  an  individual  director 
that  could  be  affected  by  the  decision  of 
the  board  shall  not  be  deemed  to  have 
violated  any  regulation  or  Bank  policy 
pertaining  to  conflicts  of  interest  solely 
by  virtue  of  having  participated  in  the 
deliberations  or  by  having  voted  on  the 
matter. 

(d)  Other  adjustments.  The  board  of 
directors  of  the  Bank  may  not  adjust  the 
term  of  any  director  other  than  as 
provided  in  this  section. 

9.  Add  a  new  appendix  A  to  part  915 
to  read  as  follows: 

Appendix  A  to  Part  915  [Added] 


Appendix  A  to  Part  915 — St 


rii^i 


FHI  Bank  Boards  of  Directors 


Table  1 


Boston  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 


6  Seats  to  be  filled  in  2000  Elec- 
tion: 


Mass  Seat 
Conn.  Seat 
Maine  Seat 
R.  I.  Seat  .. 
Mass.  Seat 
Conn.  Seat 


Term 


*  Board  must  allocate  1  Seat  to  a 

2-year  term. 
3/2  Years'. 
3/2  Years*. 
3/2  Years'. 
3/2  Years'. 
2  Years. 
2  Years 


Non-guaranteed  seats 


Not     Guaranteed     (Discretionary 
Seat). 


Guaranteed  staggering:  2-3-3 
Total  staggenng:  4-3-3 
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Table  1— Continued 


Boston  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 

Term 

Non-guaranteed  seats 

Guaranteed  staggering:  2-3-3 
Total  staggenng:  4-3-3 

4  Seats  to  be  filled  in  2001  Elec- 
tion: 

Mass.  Seat  

N  H  Seat  ., 

3  Years. 
3  Years 
3  Years. 
1  Year 

Not     Guaranteed     (Di-scretionary 
Seat). 

•• 

Vermont  Seat  

Mass.  Seat  

• 

Class  witti  Terms  Expiring  Dec  31 ,  2002  (4  seats): 

Mass./Conn. /Maine/Rhode  Island  Seat  (board  to  pick  1  of  4) 

Mass.  Seat 

Conn  Seat  (not  guaranteed  by  statute) 

Mass.  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expiring  Dec.  31 .  2003  (3  seats): 

Mass./Conn./Maine/Rhode  Island  Seat  (board  to  pick  3  of  4) 
Class  with  Terms  Expinng  Dec.  31,  2004  (3  seats): 

Mass  Seat 

N.H.  Seat 

Vermont  Seat 


Table  2 


NY.  FHLBank 

(11  Seats:  9  Guaranteed  by  Statute 

and  2  Not  Guaranteed) 


Term 


7  Seats  to  be  filled  in  2000  election: 

New  York  Seat 3  Years. 

New  Jersey  Seat 3  Years. 

Puerto  Rico  Seat 3  Years. 

New  Yori<  Seat 3  Years 

New  York  Seat 2  Years. 

New  York  Seat  2  Years. 

New  Jersey  Seat 2  Years. 

4  Seats  to  be  filled  in  2001  election: 

New  York  Seat 3  Years. 

New  York  Seat  3  Years 

New  Jersey  Seat 3  Years. 

New  Jersey  Seat 3  Years. 

Class  with  Terms  Expinng  Dec.  31,  2002  (3  seats): 
New  York  Seat 
New  York  Seat 
New  Jersey  Seat 
Class  with  Terms  Expiring  Dec.  31 ,  2003  (4  seats): 
New  York  Seat 

New  York  Seat  (not  guaranteed  by  statute) 
New  Jersey  Seat 
Puerto  Rico  Seat 
Class  with  Terms  Expiring  Dec.  31,  2004  (4  seats); 
New  York  Seat 

New  York  Seat  (not  guaranteed  by  statute) 
New  Jersey  Seat 
New  Jersey  Seat 


Non-guaranteed  seats 


Not  Guaranteed  (Stock  Seat). 


Not  Guaranteed  (Stock  Seat). 


Guaranteed  staggenng:  3-3-3 
Total  staggenng:  3-4-4 


Table  3 


Pitts.  FHLBank 
(8  seats:  all  guaranteed  by  statute) 

4  Seats  to  be  filled  in  2000  Elec- 
tion: 

Penn.  Seat  

Penn.  Seat  

Penn.  Seat 

Penn.  Seat  

4  Seats  to  be  filled  in  2001  Election 

West  Va.  Seat 

Delaware  Seat  

Penn.  Seat  

Penn.  Seat  


3  Years. 
3  Years. 
3  Years. 

2  Years. 

3  Years. 
3  Years. 
3  Years. 
1  Year. 


Term 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering:  2-3-3 
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Table  3— Continued 


Pitts.  FHLBank 
{8  seats:  all  guaranteed  by  statute) 


Term 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering:  2-3-3 


Class  with  Terms  Expiring  Dec.  31,  2002  (2  seats): 

Penn.  Seat 

Penn  Seat 
Class  with  Terms  Expiring  Dec.  31,  2003  (3  seats): 

Penn  Seat 

Penn.  Seat 

Penn.  Seat 
Class  with  Tenns  Expiring  Dec.  31 ,  2004  (3  seats): 

Penn.  Seat 

Delaware  Seat 

West  Va.  Seat 


Table  4 


Atlanta  FHLBank 

(9  Seats:  8  guaranteed  by  statute 

and  1  not  guaranteed) 


4  Seats  to  be  filled  in  2000  Elec- 
tion: 


DC.  Seat  

Alabama  Seat  

Virginia  Seat 

S.  Carolina  Seat 

Seats  to  be  filled  in  2001  Elec- 
tion: 


N.  Carolina  Seat 

Georgia  Seat 

Maryland  Seat  ... 

Florida  Seat 

N.  Carolina  Seat 


Term 


*  Board  must  allocate  1  Seat  to  a 

2-year  term. 
3/2  Years*. 
3/2  Years*. 
3/2  Years*. 
3/2  Years*. 


*  Board  must  allocate  1  Seat  to  a 

1  -year  term 
3/1  Years*. 
3/1  Years*. 
3/1  Years*. 
3/1  Years*. 
1  Year* 


Class  with  Tenns  Expiring  Dec.  31 ,  2002  (3  seats): 
North  Carolina  Seat  (not  guaranteed  by  statute) 
DC/Alabama/Virginia/So.  Carolina  Seat  (board  to  pick  1  of  4) 
No.  Carolina/Georgia/Maryland/Florida  Seat  (board  to  pick  1  of  4) 

Class  with  Tenns  Expiring  Dec.  31 ,  2003  (3  seats): 

D.C./Alabama/Virginia/So.  Carolina  Seat  (board  to  pick  3  of  4) 

Class  with  Terms  Expiring  Dec.  31,  2004  (3  seats): 

No.  Carolina/Georgia/Maryland/Florida  Seat  (board  to  pick  3  of  4) 


Non-guaranteed  seats 


Not    Guaranteed     (Discretionary 
Seat). 


Guaranteed  staggering:  2-3-3 
Total  staggering:  3-3-3 


TABLE  5 


Cincinnati  FHLBank 

(9  seats:  8  guaranteed  by  statute 

and  1  not  guaranteed) 


4  Seats  to  be  filled  in  2000  Elec- 
tion: 


Kentucky  Seat 

Ohio  Seat  

Kentucky  Seat 


Term 


*  Board  must  allocate  1  Seat  to  a 

2-year  term. 
3  Years. 
3  Years. 
3/2  Years*. 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering:  2^3-3 
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Table  5 — Continued 


Cincinnati  FHLBank 

(9  seats:  8  guaranteed  by  statute 

and  1  not  guaranteed) 


Term 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering;  3-3-3 


Ohio  Seat 
Seats  to  be 
tlon: 


filled  in  2001   Elec- 


3/2  Years* 


Ohio  Seat  

Tennessee  Seat 

Tennessee  Seat ,.... 

Ohio  Seat  

Ohio  Seat  

Class  with  Terms  Expiring  Dec.  31 ,  2002  (3  seats): 
Kentucky  or  Ohio  Seat  {t)oard  to  decide) 
Ohio  Seat  (not  guaranteed  by  statute) 
Tennessee  or  Ohio  Seat  (t)oard  to  decide) 
Class  with  Terms  Expinng  Dec.  31 ,  2003  (3  seats): 
Kentucky  Seat 
Ohio  Seat 

Kentucky  or  Ohio  Seat  (board  to  decide) 
Class  with  Terms  Expiring  Dec.  31 ,  2004  (3  seats): 
Ohio  Seat 
Tennessee  Seat 

Tennessee  or  Ohio  Seat  (board  to  decide) 


*  Board  must  allocate  1  Seat  to  a 

1-year  term. 
3  Years. 
3  Years. 
3/1  Years*.  • 
3/1  Years*. 
1  Year 


Not  Guaranteed  (Stock  Seat). 


Table  6 


Indianapolis  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 

4  Seats  to  be  tilled  in  2000  Elec- 
tion: 

Indiana  Seat 

Indiana  Seat 

Michigan  Seat  

Indiana  Seat 

6  Seats  to  be  filled  in  2001  Elec- 
tion: 


Term 


3  Years 
3  Years. 
3  Years. 
2  Years. 


Michigan  Seat  ..... 

Indiana  Seat  

Michigan  Seat  

Indiana  Seat  

Michigan  Seat  

Michigan  Seat  

Class  with  Terms  Expiring  Dec.  31 ,  2002  (4  seats): 
Indiana  Seat. 

Michigan  or  Indiana  Seat  (t>oard  to  decide). 
Michigan  Seat  (not  guaranteed  by  statute). 
Michigan  Seat  (not  guaranteed  by  statute). 
Class  with  Terms  Expiring  Dec.  31 ,  2003  (3  seats). 
Indiana  Seat. 
Indiana  Seat. 
Michigan  Seat. 
Class  with  Temis  Expiring  Dec.  31,  2004  (3  seats). 
Michigan  Seat. 
Indiana  Seat. 
Michigan  or  Indiana  Seat  (board  to  decide). 


*  Board  must  allocate  1  Seat  to  a 

1  -year  term. 
3  Years 
3  Years. 
3/1  Years*. 
3/1  Years*. 

1  Year 

1  Year 


Non-guaranteed  seats 


Not  Guaranteed  (Stock  Seat). 
Not  Guaranteed  (Stock  Seat). 


Guaranteed  staggering:  2-3-3 
Total  staggering;  4-3-3 


Table  7 


Chicago  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 


4  Seats  to  be  filled  in  2000  Elec- 
tion: 
Illinois  Seat 


Term 


3  Years. 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering;  4-3-3 
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Table  7— Continued 


Chicago  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 


Term 


Wisconsin  Seat  

Wisconsin  Seat  

Wisconsin  Seat  

6  Seats  to  be  filled  in  2001  Elec- 
tion: 

Wisconsin  Seat  

Illinois  Seat 

Illinois  Seat 

Illinois  Seat 

Illinois  Seat 

Illinois  Seat 

Class  with  Terms  Expiring  Dec.  31 , 

Wisconsin  Seat 

Illinois  Seat 

Illinois  Seat  (not  guaranteed  by  statute) 

Illinois  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expiring  Dec.  31 .  2003  (3  seats) 

Illinois  Seat 

Wisconsin  Seat 

Wisconsin  Seat 
Class  with  Terms  Expiring  Dec.  31 ,  2004  (3  seats) 

Wisconsin  Seat 

Illinois  Seat 

Illinois  Seat 


3  Years. 
3  Years. 
2  Years. 


3  Years. 
3  Years. 
3  Years. 
1  Year. 

1  Year 

1  Year. 

2002  (4  seats) 


Non-guaranteed  seats 


Not  Guaranteed  (Stock  Seat). 
Not  Guaranteed  (Stock  Seat). 


Guaranteed  staggering:  2-3-3 
Total  staggenng:  4-S-3 


Table  8 


Des  Moines  Bank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 

Term 

Non-guaranteed  seats 

Guaranteed  staggering:  2-3-3 
Total  staggering:  4-3-3 

6  Seats  to  be  filled  in  2000  Elec- 
tion: 

Missouri  Seat  

'Board  must  alkx-.ate  1  Seat  to  a 

2-year  temi 
3/2  Years*. 
3/2  Years*. 
3/2  Years*. 
3/2  Years*. 
2  Years. 
2  Years 

Not  Guaranteed  (Stock  Seat). 

Not    Guaranteed     (Discretionary 
Seat). 

South  Dakota  Seat 

Iowa  Seat  

Minnesota  Seat  

Iowa  Seat  

Minnesota  Seat  

i  Seats  to  be  filled  in  2001  Elec- 
tion: 

Missouri  Seat  

Minnesota  Seat  

3  Years. 
3  Years 
3  Years. 
1  Year 

North  Dakota  Seat  

Missouri  Seat  

r\l                  ...:ii_     T-                        f-           •     .              K                —  .        — 

Class  with  Terms  Expiring  Dec.  31 ,  2002  (4  seats) 

Iowa  Seat 

Missouri/So  Dakota/lowa/Minriesota  Seat  (board  to  pick  1  of  4) 

Minnesota  Seat  (not  guaranteed  by  statute) 

Missoun  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expiring  Dec.  31 ,  2003  (3  seats): 

Missouri/So  Dakota/Iowa/Minnesota  Seat  (board  to  prck  3  of  4) 
Class  with  Tenns  Expiring  Dec.  31,  2004  (3  seats): 

Missouri  Seat 

Minnesota  Seat 

North  Dakota  Seat 


Table  9 


Dallas  FHLBank 

(9  seats:  8  guaranteed  by  statute 

and  1  not  guaranteed) 


Guaranteed  staggering:  2-3-3 
Total  staggering:  3k3-3 


4  Seats  to  be  filled  in  2000  Elec- 
tion: 
Texas  Seat 
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Table  9 — Continued 


Dallas  FHLBank 

(9  seats:  8  guaranteed  by  statute 

and  1  not  guaranteed) 


Term 


I! 


Louisiana  Seat  

Arkansas  Seat 

Louisiana  Seat  

5  Seats  to  be  filled  in  2001  Elec 
tion: 

Texas  Seat  

Mississippi  Seat  

New  Mexico  Seat  ...." 

Texas  Seat  

Texas  Seat  

Class  with  Terms  Expiring  Dec.  31 , 

Louisiana  Seat 

Texas  Seat 

Texas  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expiring  Dec.  31 ,  2003  (3  seats): 

Texas  Seat 

Louisiana  Seat 

Arkansas  Seat 
Class  with  Terms  Expiring  Dec.  31,  2004  (3  seats): 

Texas  Seat 

Mississippi  Seat 

New  Mexico  Seat 


3  Years. 
3  Years. 
2  Years. 


3  Years. 
3  Years. 
3  Years. 
1  Year. 

1  Year 

2002  (3  seats): 


Non-guaranteed  seats 


Not  Guaranteed  (Stock  Seat). 


Guaranteed  staggering:  2-3-3 
Total  staggering:  :^3-3 


Table  10 


Topeka  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 

Term 

Non-Guaranteed  seats 

5  Seats  to  be  filled 
tion: 
Colorado  Seat  .. 

in  2000 

Elec- 

3  Years. 
3  Years. 
3  Years. 
2  Years. 

2  Years 

3  Years. 
3  Years. 
3  Years. 

1  Year 

Oklahoma  Seat 

Kansas  Seat 

Colorado  Seat 

Kansas  Seat 

5  Seats  to  be  filled 
tion 

Kansas  Seat 

Oklahoma  Seat 

in  2001 

Elec- 

Mebraska  Seat 

NeDrasKa  Sea- 

Not  Guaranteed  (Stock  Seat). 
Not  Guaranteed  Stock  Seat). 

Nebraska  Seat  . 

1  Year 

Guaranteed  staggering:  2-3-3 
Total  staggering:  4-3-3 


Class  with  Terms  Expiring  Dec.  31,  2002  (4  seats): 

Colorado  Seat 

Kansas  Seat 

Nebraska  Seat  mot  guaranteed  by  statute) 

Nebraska  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expinng  Dec.  31,  2003  (3  seats): 

Colorado  Seat 

Oklahoma  Seai 

Kansas  Seat 
Class  with  Terrns  Expiring  Dec.  31,  2004  (3  seats): 

xansas  Seai 

Oklahoma  Seat 

Nebraska  Seat 


Table  1 1 


San  Francisco  FHLBank 

(8  seats:  5  guaranteed  by  statute 

and  3  not  guaranteed) 

1  Seats  to  t)e  filled  in  2000  Elec- 
tion: 

California  Seat  

California  Seat  

California  Seat  

Califomia  Seat  


Terms 


Non-guaranteed  seats 


Guaranteed  staggering:  1-2-2 
Total  staggering:  2-3-3 


3  Years. 
3  Years. 
3  Years 
2  Years 


Not  Guaranteed  (Stock  Seat). 
Not  Guaranteed  (Stock  Seat). 
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Table  11 — Continued 


San  Francisco  FHLBank 

(8  seats:  5  guaranteed  by  statute 

and  3  not  guaranteed) 


Terms 


Non-guaranteed  seats 


Guaranteed  staggering:  1-2-2 
Total  staggering:  2-3-3 


4  Seats  to  be  filled  in  2001   Elec- 
tion; 


'Board  must  allocate  1  seat  to  a 

1  -year  term 
3/1  Years*. 
3/1  Years*. 
3/1  Years*. 
1  Year 


California  Seat  

Nevada  Seat  

Anzona  Seat  

California  Seat  

Class  with  Terms  Expiring  Dec.  31,  2002  (3  seats); 

Callfomia/Nevada/Arizona  Seat  (board  to  pick  1  of  3) 

California  Seat  (not  guaranteed  by  statute) 

California  Seat  (not  guaranteed  by  statute) 
Class  with  Tenns  Expiring  Dec.  31 ,  2003  (3  seats); 

California  Seat 

California  Seat 

California  Seat  (not  guaranteed  by  statute) 
Class  with  Terms  Expiring  Dec  31 ,  2004  (2  seats): 

Califomla/Nevada/Arizona  Seat  (board  to  pick  2  of  3) 


Not  Guaranteed  (Stock  Seat). 


Table  12 


Seattle  FHLBank 

(10  seats:  8  guaranteed  by  statute 

and  2  not  guaranteed) 


Term 


Non-guaranteed  seats 


Guaranteed  staggering:  2-3-3 
Total  staggering:  4-3-3 


Seats  to  be  filled  in  2000  Elec- 
tion; 

Hawaii  Seat 

Utah  Seat  

Alaska  Seat 

Washington  Seat 


Washington  Seat 


3  Years. 
3  Years. 
3  Years. 
2  Years  . 

2  Years  . 


Seats 
tion: 


to  be  filled  in  2001  Elec- 


Not     Guaranteed 

Seat) 
Not    Guaranteed 

Seat). 


(Discretionary 
(Discretionary 


'Board  must  allocate  2  seats  to 
1  -year  terms 

Montana  Seat 3/1  Years'. 

Oregon  Seat 3/1  Years'. 

Washington  Seat 3/1  Years*. 

Idaho  Seat 3/1  Years*. 

Wyoming  Seat 3/1  Years*. 

Class  with  Terms  Expiring  Dec.  31,  2002  (4  seats): 

Montana/OregofVldaho/Wyoming/Washington  Seat  (board  to  pick  2  of  5) 

Washington  Seat  (not  guaranteed  by  statute) 

Washington  Seat  (not  guaranteed  by  statute) 
Class  with  Temis  Expiring  Dec.  31,  2003  (3  seats): 

Hawaii  Seat 

Utah  Seat 

Alaska  Seat 
Class  with  Ternis  Expiring  Dec.  31 ,  2004  (3  seats); 

Montana/Oregon/Idaho/Wyoming/Washington  Seat  (tward  to  pick  3  of  5) 


Dated:  June  23,  2000. 
By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Bruce  A.  Morrison, 

Chairman. 

(FR  Doc.  00-16964  Filed  7-5-00;  8:45  am] 

3ILLING  CODE  6725-01-P 


DHP APTMFNT  QP  TRANSPORTATION       ACTION:  Final  rule. 

^^■edera'  Aviation  Administration 
U  CFR  Part  71 


[Airspace  Docket  No.  99-AGL-57] 

Realignment  a*  Federal  Airways   Ml 

i  J  f  N  c  Y :  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  action  realigns  five 
i-ederal  airways  in  the  Marquette,  MI, 
area.  This  action  will  realign  the 
affected  Federal  airways  from  the 
Marquette  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  to 
the  Sawyer  VOR/DME  (previously 
named  Gwinn  in  the  notice).  The  FAA 
is  taking  this  action  due  to  the 
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decommissioning  of  the  Marquette 
\'OR/DME  and  the  commissioning  of 
the  Sawyer  VOR/DME,  which  will  be 
located  approximately  15  nautical  miles 
(NM)  to  the  southeast  of  the  present 
location  of  the  Marquette  VOR/DME.  In 
addition,  this  action  renames  the 
current  VOR/DME  from  the  Gwinn 
VOR/DME  to  the  Sawyer  VOR/DME  and 
amends  the  legal  description  of  V-316 
to  include  the  Newberry  VOR/DME. 
EFFECTIVE  DATE:  0901  UTC,  August  10, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Bil 
.Nelson,  .\irspdce  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (2021  26^-8 "'83. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  location  of  the  new  facility 
(previously  named  Gwinn)  is  located  on 
the  Sawyer  International  Airport. 
Therefore,  in  accordance  with  standard 
procedures  the  facility  is  renamed 
Sawyer.  On  May  21,  2000,  the  FAA 
proposed  to  amend  several  VOR  Federal 
airways  in  the  vicinity  of  Sawyer,  MI, 
due  to  the  decommissioning  of  the 
Marquette  VOR/DME  and  the 
commissioning  of  the  Sawyer  VOR/DME 
{65  FR  21682).  During  the  flight  check 
of  V-316  it  was  determined  the  route 
between  the  Sawyer  VOR/DME  and  the 
Sault  Ste  Marie  VORTAC  was 
unsatisfactory.  As  a  result,  the  FAA 
altered  V-316  to  the  south 
approximately  3  NM  to  the  Newberry 
VOR/DME. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vkritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  Except  for 
editorial  changes,  the  name  change  of 
the  facility  from  "Gwinn"  to  "Sawyer" 
and  the  change  to  V-316  to  include  the 
Newberry  VOR/DME,  this  amendment  is 
the  same  as  that  proposed  in  the  notice. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  realigns  five  Federal  airways 
due  to  the  decommissioning  of  the 
Marquette  VOR/DME  and  the 
commissioning  of  the  new  Sawyer  VOR/ 
DME.  Specifically,  V-7,  V-133,  V-224, 
V-316,  and  V-341  are  realigned  from 
their  former  routes  to  the  Sawyer  VOR/ 
DME.  The  Sawyer  VOR/DME  is  located 
approximately  15  NM  southeast  of  the 
former  Marquette  location.  In  addition, 
as  a  result  of  an  unsatisfactory  flight 
check  the  FAA  is  amending  V-316  to 


include  the  Newberry  VOR/DME. 
Additionally,  in  accordance  with 
standard  procedures  the  facility  is 
renamed  Sawyer.  The  FAA  is  taking  this 
action  to  manage  the  navigable  airspace 
and  support  navigational  requirements 
in  the  vicinity  of  Marquette,  MI. 

Domestic  VOR  Federal  airways  are 
published  in  Section  6010(a)  of  FAA 
Order  7400. 9G  dated  September  1,  1999, 
and  effective  September  16,  1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Federal  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation^  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D   AND 
CLASS  E.  AIRSPACE  AREAS 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16,  1999,  is  amended  as 
follows; 


Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 


V-7    [Revisedl 

From  Dolphin,  FL;  INT  Dolphin  299°  and 
Lee  County,  FL,  120°  radials;  Lee  County; 
Lakeland,  FL;  Cross  City,  FL;  Seminole,  FL; 
Wiregrass,  AL;  INT  Wiregrass  333°  and 
Montgomery,  AL,  129°  radials;  Montgomery; 
Vulcan,  AL;  Muscle  Shoals,  AL;  Graham,  TN; 
Central  City,  KY;  Pocket  City.  IN:  INT  Pocket 
City  016°  and  Terre  Haute,  DM,  191°  radials; 
Terra  Haute;  Boiler,  IN;  Chicago  Heights,  IL; 
INT  Chicago  Heights  358°  and  Falls,  VVI,  170° 
radials;  Falls;  Green  Bay,  WI;  Menominee, 
MI;  to  Sawyer,  MI.  The  airspace  below  2.000 
feet  MSL  outside  the  United  States  is 
excluded.  The  portion  outside  the  United 
States  has  no  upper  limit. 


V-133    (Revised] 

From  INT  Charlotte,  NC,  305°  and  Barretts 
Mountain.  NC,  197°  radials;  Barretts 
Mountain;  Charleston,  WV;  Zanesville,  OH; 
Tiverton,  OH;  Mansfield,  OH;  INT  Mansfield 
349°  and  Detroit,  MI,  141°  radials;  Detroit; 
Salem,  MI;  INT  Salem  346°and  Saginaw,  MI, 
160°  radials;  Saginaw;  Traverse  City,  MI; 
Escanaba,  MI;  Sawyer,  MI;  Houghton,  MI; 
Thunder  Bay,  ON,  Canada;  International 
Falls,  MN;  to  Red  Lake,  ON,  Canada.  The 
airspace  within  Canada  is  excluded. 


V-224     [Revised] 

From  Saywer,  MI;  to  Schoolcraft  County. 
MI. 


V-316    [Revisedl 

From  Ironwood,  MI;  Sawyer,  MI; 
Newberry,  MI;  Sault  Ste  Marie,  MI;  thence 
via  Sault  Ste  Marie  091°  radial  to  Elliot  Lake. 
ON,  Canada,  NDB;  thence  to  Sudbury,  ON. 
Canada,  via  the  259°  radial  to  Sudbury.  The 
airspace  within  Canada  is  excluded. 
***** 

V-341     [Revised] 

From  Cedar  Rapids.  lA;  Dubuque,  LA; 
Madison,  WI;  Oshkosh,  WI;  Green  Bay,  WI; 
Menominee,  MI;  Iron  Mountain,  MI;  Sawyer, 
MI;  to  Houghton,  MI. 

***** 

Issued  in  Washington,  DC,  on  June  28, 
2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  00-17063  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratic- 

14CFR  Part  95 

[Docket  No  30094   Amd*  No.  423] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
.Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  FFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  chemges  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  August  10. 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standcuds  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  y5  ot  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 


amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjimction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC  on  June  23, 
2000. 
L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

.\doption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  August  10,  2000. 

PART  95-{AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106. 
40113,  40114,  40120,  44502,  44514.  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  &  Changeover  Points 

[Amendment  423,  Effective  Date:  August  10,  2000.  Final] 


From 


To 


MEA 


Color  Routes  §95.4008 

Green  Federal  Airway  8  Is  Amended  to  Read  in  Part 

DUTCH  HARBOR,  AK  NDB/DME  

MORDI,  AK  FIX  

•9,000 

*  5.700— MOCA 
MORDi,  AK  FIX 

ELFEE,  AK  NDB  : 

*  8,000 

'5,300— MOCA 
ELFEE,  AK  NDB  • 

CRACK,  AK  FIX 

•5,000 

•4,100— MOCA 
CRACK,  AK  FIX  

SALDO,  AK  NDB  

•3,000 

*  2,300— MOCA 
SALDO,  AK  NDB   

NOSKY,  AK  FIX 

•6000 

•4,900— MOCA 
NOSKY,  AK  FIX  

KACHEMAK  AK  NDB    

6,000 

§95.2099    Rea  Federai  Airway  99  Is  Amended  to  Read  in  Part 


NOSKY,  AK  FIX  KACHEMAK,  AK  NDB 


6,000 


Victor  Routes-U.S.  §95.6005    VCR  Federal  Airway  5  Is  Amended  to  Read  in  Part 


LOUISVILLE,  KY  VORTAC I  NERVE,  KY  FIX 


'10000 


Federal  Register 'Vol    65.  No    130 'Thurxjqx .  luly  6.  2000 /Rules  and  Regulations  41579 


Revisions  to  IFR  Altitudes  &  Changeover  Points— Continued 

[Amendment  423,  Effective  Date;  August  10,  2000.  Final] 


From 


•2500— MOCA 
NERVE,  KY  FIX  


To 


CINCINNATI.  KY  VORTAC 


II 


§95  6006     VOR  Federal  Airway  5  Is  Amenaea  to  Read  In  Part 


TOUHY,  NE  FIX  I  OMAHA,  NE  VORTAC 


§95.6007     VOR  Federal  Airway  7  Is  Amended  to  Read  in  Part 


MENOI^INEE,  Ml  VOR/DME 


SAWYER,  Ml  VOR/DME 


§  95.5008    VOR  Federal  Airway  8  Is  Amended  to  Read  in  Part 


TOUHY,  NE  FIX 


OMAHA,  NE  VORTAC 


§95.6009    VOR  Federal  Airway  9  is  Amended  to  Read  in  Part 


IRON  MOUNTAIN,  Ml  VORTAC 
•3,300— MOCA 


HOUGHTON,  Ml  VOR/DME 


§95.6013    VOR  Federal  Airway  13  Is  Amended  to  Read  in  Part 


.VORRY   TX  FIX        

■  2  300— MRA 
FARMINGTON    MN  VORTAC 

•  5  500— MRA 

•  3  400- MOCA 
.VAGNR,  MN  Fix        

•3,400— MOCA 


•AUSTS,  TX  FIX  .. 
•WAGNR,  MN  FIX 

CINCI,  MN  FIX 


§95  6016     VOR  Federal  Airway  16  is  Amended  to  Reaa  ir  ^?i' 


SPEEL,  VA  FIX  „ I  MAXME,  VA  FIX 


§95  6020     VOR  Federal  Airway  20  Is  Amended  to  Read  in  Part 


CORPUS  CHRISTI,  TX  VORTAC 
*2,40O-MRA 


•COPAN,  TXFIX 


CORPUS  CHRISTI,  TX  VORTAC 
*  2,40(>-MRA 


§95.6070    VOR  Federal  Airway  ^o  is  Amended  !c  Read  in  Part 

COPAN,  TX  FIX „ 


§95.6115    VOR  Federal  Airway  115  Is  Amended  to  Read  in  Part 


MALIN,  TN  FIX I  ROSAR,  KY  FIX 


§95.6133    VOR  Federal  Airway  133  is  Amended  to  Read  in  Part 


ESCANABA    Ml  VORTAC 
SAWYER.  Ml  VOR'DME  ... 
•3400— MOCA 


SAWYER.  Ml  VOR/DME   

HOUGHTON,  Ml  VOR/DME 


§95.6224    VOR  Federal  Airway  224  Is  Amended  to  Read  in  Part 


SAWYER  Ml  VOR/DME 
•2600— MOCA 


SCHOOLCRAFT  COUNTY,  Ml  VOR/DME 


MEA 


2700 


4,000 


2900 


4,000 


•3800 


1.700 

•*  5,000 

•5.500 


7700 


1,600 


1,600 


5000 


2800 
■4500 


§96.6136     VOR  Federal  Airway  i  36  Is  Amenoea  to  Read  in  Part 

SPEEL,  VA  FIX  

1  MAXMF   VA  FIX 

7700 

§95.6138     VOR  Federal  Airway  138  is  Amended  to  Read  in  Part 

LINCOLN,  NE  VORTAC   

OMAHA,  NE  VORTAC   

4000 

•3,500 


§95.6316     VOR  Federal  Airway  316  Is  Amenaea  ;c  Read  in  Part 

IRONVv'OOD.  Ml  VORTAC   

SAWYER,  Ml  VOR/DME  

•6000 

•310O-MOCA 
SAWYER.  Ml  VOR/DME 

UZMEF.  Ml  FIX 

•3500 
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From 

To 

MEA 

•  2600— f^OCA 
UZMEF   Ml  FIX     » 

NEWBERRY,  Ml  VOR/DME  

*6000 

*  250a-MOCA 
NEWBERRY   Ml  VOR/DME            

SAULT  STE  MARIE,  Ml  VORTAC  

•3000 

*230(>-MOCA 

§95.6333    VOR  Federal  Airway  333  Is  Amendec  ic  Read  in  Part 


JELLO,  TN  FIX  . 
DOLLY.  KY  FIX 


DOLLY.  KY  FIX   

LEXINGTON,  KY  VORTAC 


§95.6341     VOR  Federal  Airway  341  Is  Amenoc 


Read  In  Part 


IRON  MOUNTAIN,  Ml  VORTAC 

SAWYER,  Ml  VOR/DME 

*  3400— MOCA 


SAWYER,  Ml  VOR/DME  

HOUGHTON,  Ml  VOR/DME 


§95.6347    VOR  Federal  Airway  347  Is  Amendea  to  Read  in  Part 


4000 
3800 


3100 
'4500 


HINCH  MOUNTAIN.  TN  VORTAC  LONDON,  KY  VORTAC 


4700 


§95.6375    VOR  Federal  Airway  375  Is  Amended  to  Read  In  Part 


PROSE.  VA  FIX  

ROMAN,  VA  FIX  .... 
•3900— MOCA 


ROMAN,  VAFIX  

GORDONSVILLE,  VA  VORTAC 


6000 
'5000 


§95.6384    VOR  Federal  Airway  384  is  Added  to  Read 


LIVINGSTON,  TN  VORTAC 


VOLUNTEER,  TN  VORTAC 


§95.6407    VOR  Federal  Airway  407  Is  Amenaea  ;o  Read  in  Part 


5500 


WORRY,  TX  FIX  . 
•2300— MRA 


•AUSTS.  TX  FIX 


1,700 


§95.6512    VOR  Federal  Airway  512  Is  Amendec  rr 


LOUISVILLE,  KY  VORTAC 
•2700— MOCA 


CLEGG,  KY  FIX 


■10000 


§95.6517    VOR  Federal  Airway  517  Is  Amended  to  Read  in  Part 


SNOWBIRD,  TN  VORTAC 
MIAMI,  TN  FIX  


MIAMI,  TN  FIX  

LONDON,  KY  VORTAC 


6900 
•5500 


From 


To 


Distance 


From 


VOR  Changeover  Points  §95.8316    VOR  Federal  Airway  316  Is  Amended  To  Read 


IRONWOOD,  Ml,  VORTAC 
SAWYER,  Ml,  VOR/DME  ... 


SAWYER,  Ml,  VOR/DME  .... 
NEWBERRY,  Ml  VOR/DME 


64 
50 


IRONWOOD. 
SAWYER. 


§95.8133    VOR  Federal  Ainvay  133  is  Amended  To  Delete 


MARQUETTE,  Ml,  VOR/DME 


ESCANABW,  Ml,  VORTAC 


33 


MARQUETTE. 


[PR  Doc.  00-16450  Filed  7-5-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  284 
[Docket  No.  RM98-I0-O00j 

Regulation  of  Short-Term  Natural  Gas 
Transportation  Services,  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services 

June  29.  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  Rule,  Notice  of 

Availability  of  Instruction  Manual  for 

Electronic  Filing  of  the  Index  of 

Customers. 

summary:  On  February  9,  2000,  the 
Federal  Energy  Regulatory  Commission 
issued  a  final  rule  in  this  proceeding 
adding  new  information  requirements  to 
the  Index  of  Customers  to  be  filed  by 
natural  gas  companies  with  the 
Commission,  and  posted  on  the 
companies'  Internet  web  sites  on  the 
first  business  day  of  each  calendar 
quarter.  This  notice  annoimces  the 
availability  of  the  revised  Instruction 
Manual  for  Electronic  Filing  of  the 
Index  of  Customers  in  the  Commission's 
Public  Reference  Room  and 
electronically  on  the  Commission's 
Internet  web  page. 
DATES:  Natural  gas  companies  must 
implement  the  new  reporting 
requirements  by  September  1,  2000. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
Muhdel  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NT..  Washington,  DC  20426, 
(202) 208-2294. 
Craig  Hill,  Office  of  Markets,  Tariffs  and 
Rates,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
j  I        Washington,  DC  20426,  (202)  208- 
"        0621. 

SUPPLEMENTARY  INFORMATION:  On 
February  9,  2000,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  Order  No.  637  amending  its 
regulations  in  response  to  the 
development  of  more  competitive 
iTidrkets  for  natural  gas  and  the 
transportation  of  natural  gas.'  These 
changes  included  expanding  reporting 


requirements  for  the  Index  of  Customers 
in  order  to  provide  shippers  with  a  more 
useful  picture  of  the  structure  of  the 
market  for  decisionmaking  emd 
monitoring  purposes. 

The  Commission  added  the  following 
new  reporting  requirements  to  the  Index 
of  Customers  data  collection:  the  receipt 
and  delivery  points  held  under  the 
contract  and  the  zones  or  segments  in 
which  the  capacity  is  held;  the  conunon 
transaction  point  codes;  the  contract 
niunber;  a  shipper  identification 
niunber,  such  as  DUNS;  an  indication 
whether  the  contract  includes 
negotiated  rates;  the  names  of  any 
agents  or  asset  managers  that  control 
capacity  in  a  pipeline  rate  zone;  and  any 
affiliate  relationship  between  the 
pipeline  and  the  holder  of  capacity.^ 

The  Commission  issues  an  Instruction 
Manual  for  Electronic  Filing  of  the 
Index  of  Customers  explaining  how 
pipelines  are  to  report  Index  of 
Customer  data.  This  Manual  has  been 
revised  to  incorporate  the  new  reporting 
requirements. 

The  revised  Instruction  Manual  for 
Electronic  Filing  of  the  Index  of 
Customers  is  attached  to  this  notice  as 
an  Appendix. 3  The  revised  manual  can 
be  found  at  the  following  electronic 
address:  http://www.ferc.fed. us/public/ 
elec  req.htm.  The  manual  also  is 
available  in  the  Commission's  Public 
Reference  Room  and  on  CIPS  and  RIMs. 
As  indicated  in  Order  No.  637,  pipelines 
are  required  to  implement  these  new 
reporting  requirements  by  September  1 , 
2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16997  Filed  7-5-O0;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  NO.98C-0212] 

Listing  of  Color  Additives  Exempt 
From  Certification:  Haematococcus 
Aigae  Meal 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  haematococcus  algae 
meal  as  a  color  additive  in  the  feed  of 
salmonid  fish  to  enhance  the  color  of 
their  flesh.  This  action  is  in  response  to 
a  petition  filed  by  Cyanotech  Corp. 

DATES:  This  rule  is  effective  August  8, 
2000;  except  as  to  any  provisions  that 
may  be  stayed  by  the  filing  of  proper 
objections.  Submit  written  objections 
and  requests  for  a  hearing  by  August  7, 
2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Memagement  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Qrstan,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3076. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  pubhshed  in  the  Federal 
Register  of  April  16,  1998  (63  FR 
18920).  FDA  announced  that  a  color 
additive  petition  (CAP  8C0256)  had 
been  filed  by  Cyanotech  Corp.,  <73- 
4460  Queen  Kaahumanu  Hwy..  #102, 
Kailua-Kona.  HI  96740.  The  petition 
proposed  to  amend  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
haematococcus  algae  meal  as  a  color 
additive  in  salmonid  fish  feeds. 

n.  Identity,  Technical  Effiect,  and 
Specifications 

Haematococcus  algae  meal  consists  of 
the  comminuted  and  dried  cells  of  the 
alga  Haematococcus  pluvialis  (also 
known  as  H.  lacustris).  The  major 
components  of  haematococcus  algae 
meal  are  proteins,  carbohydrates,  and 
lipids  produced  by  the  alga  cells.  The 
primary  coloring  substance  in 
haematococcus  algae  meal  is 
astaxanthin  (3,3'-dihydroxy-P,p- 
carotene-4,4'-dione},  which  exists 


'  65  FR  10156  (Feb.  25,  2000);  HI  FERC  State.  & 
Regs.  1  31,091  (Feb.  9,  2000). 


2  18  CFR  284.13(c). 

^  The  Revised  Instruction  Manual  (Appendix  A) 
and  a  summary  of  the  new  reporting  requiremente 
for  the  Index  of  Customers  and  the  revisions  to  the 
IOC  electronic  filing  instruction  manual  (Appendix 
B)  attached  to  this  notice  will  not  be  published  in 
the  Federal  Register. 
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primarily  in  esterified  forms  (Ref.  1). 
One  published  (Ref.  2)  and  several 
unpublished  studies  included  in  the 
petition  showed  that  haematococcus 
algae  meal  satisfactorily  pigmented  the 
flesh  of  the  fish  when  it  was  fed  to 
salmonid  fish. 

In  the  Federal  Register  of  April  13, 
1995  (60  FR  18736).  the  agency 
published  a  final  rule  that  listed 
astaxanthin  in  §  73.35  (21  CFR  73.35}  for 
use  in  the  feed  of  salmonid  fish 
(hereinafter  referred  to  as  the  April  1995 
final  rule).  In  the  preamble  to  that  rule, 
the  agency  stated  that  the  new 
regulation  for  astaxanthin  did  not 
specify  the  source  of  astaxanthin  or  the 
manufacturing  process,  because  the 
agency  had  made  its  safety 
determination  based  on  the  chemical 
similarity  of  synthetic  astaxanthin  to 
astaxanthin  from  natural  sources.  The 
agency  concluded  that  any  source  could 
be  used  to  produce  the  color  additive  as 
long  as  the  astaxanthin  meets  the 
identity,  specifications,  and  stability 
requirements  defined  in  §  73.35.  and  it 
is  manufactured  in  accordance  with 
good  manufactiu-ing  practice. 
Furthermore,  the  agency  stated  in  the 
astaxanthin  rule  that  the  specifications 
were  listed  to  convey  the  fact  that  FDA 
had  evaluated  only  a  particular  form  of 
the  color  additive.  The  agency  also 
stated  that  it  was  concerned  that 
deleterious  materials  not  found  in  the 
habitat  of  salmonids  may  be  included  in 
fish  feed  from  biomass  products  that 
contain  only  a  small  amount  of 
astaxanthin  with  the  rest  of  the  material 
being  residues  from  the  producing 
organisms.  Thus,  the  agency  said  that 
interested  parties  should  submit 
information  in  the  form  of  a  new  color 
additive  petition  if  they  vsdsh  to  market 
a  biomass  product  containing 
astaxanthin. 

Haematococcus  algae  meal  is  a 
biomass  product  that  contains  a 
relatively  small  amount  of  astaxanthin 
with  the  rest  of  the  material  being 
proteins,  carbohydrates,  and  lipids.  In 
addition,  the  agency  determined  that 
haematococcus  algae  meal  would  not 
meet  the  specifications  in  §  73.35(b)  for 
solubility  in  chloroform,  absorption 
maximum  wavelength,  and  residue  on 
ignition,  because  some  of  the  algal 
components  in  haematococcus  algae 
meal  would  interfere  with  the  test 
methods.  Fiulhermore,  the  petitioner 
specified  the  astaxanthin  content  of 
haematococcus  edgae  meal  to  be  not  less 
than  1.5  percent,  whereas  the 
corresponding  specification  for 
astaxanthin  in  §  73.35(b)  is  not  less  than 
96  percent.  Therefore,  the  agency 
concludes  that  a  new  regulation  is 


necessary  to  list  haematococcus  algae 
meal. 

In  the  April  1995  final  rule,  the 
agency  concluded  that  80  milligrams 
per  kilogram  (mg/kg)  of  astaxanthin  in 
fish  feed  would  result  in  adequate 
pigmentation  of  the  flesh  of  salmonids. 
Therefore,  in  §  73.35(c)(2)  the  agency 
limited  the  astaxanthin  content  of 
finished  feed  to  not  more  than  80  mg/ 
kg.  However,  the  agency  now  notes  that 
astaxanthin  in  the  feed  of  farm-raised 
salmonid  fish  may  come  not  only  fi-om 
the  color  additive  astaxanthin  meeting 
the  specifications  of  §  73.35,  but  also 
ft-om  the  color  additive  haematococcus 
algae  meal  and  other  color  additives  that 
are  sources  of  astaxanthin  the  agency 
may  list  in  the  future.  Therefore,  new 
§  73.185(c)(2)  requires  that  the  quantity 
of  astaxanthin  in  finished  feed,  from 
haematococcus  algae  meal  when  used 
alone  or  in  combination  with  other 
astaxanthin  color  additive  sources  listed 
in  part  73  (21  CFR  part  73),  shall  not 
exceed  80  mg/kg  (72  grams  per  ton)  of 
finished  feed. 

m.  Safety  Evaluation 

In  evaluating  the  safety  of  the  use  of 
haematococcus  algae  meal  in  fish  feed, 
the  agency  considered:  (1)  The  safety  of 
astaxanthin  in  haematococcus  algae 
meal  to  humans  and  fish;  and  (2)  the 
safety  of  the  other  components  in 
haematococcus  algae  meal  to  humans 
and  fish. 

A.  Safety  of  Astaxanthin 

Astaxanthin  is  the  principal  pigment 
that  imparts  the  pink  or  red  coloring 
characteristic  of  the  flesh  of  wild 
salmonids.  These  fish  obtain 
astaxanthin  from  the  crustaceans  that 
constitute  a  significant  portion  of  their 
diet  (Ref.  3).  A  similar  flesh  color  may 
be  obtained  in  aquacultiured  salmonids 
by  feeding  them  a  diet  supplemented 
with  astaxanthin.  In  the  April  1995  final 
rule,  the  agency  concluded  that 
astaxanthin  was  safe  for  use  in  the  feed 
of  salmonid  fish.  This  conclusion  was 
based  on  the  following  facts:  (1)  The 
petitioned  use  of  astaxanthin  would 
result  in  deposition  of  a  very  small 
amount  of  astaxanthin  in  salmonid 
flesh;  (2)  astaxanthin  that  was  the 
subject  of  the  April  1995  final  rule, 
differed  from  astaxanthin  present  in  the 
flesh  of  wild  salmon  only  in  its  optical 
isomeric  distribution;  (3)  human 
exposure  to  astaxanthin  from 
consumption  of  aquacultured  seilmon 
fed  synthetic  astaxanthin  is  comparable 
to  the  exposure  to  astaxanthin  from  wild 
salmon.  In  addition,  the  results  of  the 
toxicity  studies  submitted  by  the 
petitioner  supported  the  conclusion  that 
there  was  reasonable  certainty  of  no 


harm  from  the  petitioned  use  of 
astaxanthin. 

The  facts  upon  which  the  agency 
concluded,  in  the  April  1995  final  rule, 
that  astaxanthin  was  safe  for  use  in  the 
feed  of  salmonid  fish,  are  similar  to  the 
facts  upon  which  the  agency  is  basing 
its  conclusion  that  astaxanthin  from  the 
petitioned  use  of  haematococcus  algae 
meal  is  safe  for  use  in  the  feed  of 
salmonid  fish.  Diuing  the  review  of  the 
present  petition,  the  agency  determined 
that  in  both  crustaceans  and  H. 
pluvialis,  astaxanthin  is  mainly  in 
esterified  forms  that  are  converted  to 
free  astaxanthin  during  digestion  and 
deposited  as  such  in  fish  flesh  (Ref.  4). 
The  agency  also  determined  that  free 
astaxanthin  from  H.  pluvialis  differed 
from  astaxanthin  present  in  the  flesh  of 
wild  salmon  only  in  its  optical  isomeric 
distribution  and  that  the  petitioned  use 
of  astaxanthin  would  result  in 
deposition  of  a  very  small  amount  of 
astaxanthin  in  salmonid  flesh. 
Furthermore,  the  agency  determined 
that  the  astaxanthin  from 
haematococcus  algae  meal  will 
substitute  for  the  fish  feed  uses  of 
astaxanthin  listed  in  §  73.35.  and  that 
the  petitioned  use  of  haematococcus 
algae  meal  will  not  increase  the 
estimated  daily  intake  of  astaxanthin  in 
humans,  which  is  comparable  to  the 
exposiue  to  astaxanthin  from  wild 
salmon.  Therefore,  the  agency 
concludes  that  astaxanthin  from  the 
petitioned  use  of  haematococcus  algae 
meal  is  safe  for  use  in  the  feed  of 
salmonid  fish. 

B.  Safety  of  the  Producing  Organism 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  the  agency 
determined  that:  (1)  Consumers  will  not 
be  directly  exposed  to  haematococcus 
algae  meal,  but  to  astaxanthin  remaining 
in  fish  that  have  consumed  the  yeast  in 
their  diet;  (2)  there  is  no  evidence  that 
any  constituents  other  than  astaxanthin 
will  acciunulate  in  fish  maintained  on 
diets  supplemented  with 
haematococcus  algae  meal;  (3)  the 
results  of  studies  during  which  rats  and 
salmon  were  fed  haematococcus  algae 
meal  and  bacterial  mutagenicity  tests 
did  not  reveal  any  adverse  effects, 
indicating  the  absence  of  toxic 
impurities  in  the  algae;  (4)  a  literature 
search  uncovered  no  reports  of 
pathogenicity  or  toxicogenicity  of  H. 
pluviahs;  and  (5)  algae  are  commonly 
used  as  feed  components  in  fish 
aquaculture  with  no  deleterious  effects 
on  fish  health.  Based  on  this 
information,  FDA  concludes  that  the 
petitioned  use  of  haematococcus  algae 
meal  is  safe  (Ref.  5). 
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IV.  Stability  of  Astaxanthin  in 
Haematococcus  Algae  Meal 

Based  on  the  results  of  stability 
studies  of  haematococcus  algae  meal 
submitted  by  the  petitioner,  FDA 
concludes  that  to  minimize  chemical 
changes  that  would  result  in  loss  of 
color  of  astaxanthin,  haematococcus 
algae  meal  must  be  added  to  fish  feed 
only  in  the  form  of  a  stabilized  color 
additive  mixture.  Therefore,  new 
§  73.185(a)(2)  requires  that 
haematococcus  algae  meal  be  added  to 
fish  feed  only  as  a  component  of  a 
stabilized  color  additive  mixture. 

V.  Labeling  Requirements 

All  color  additives,  in  accordance 
with  §  70.25  (21  CFR  70.25),  require 
sufficient  information  to  assure  their 
safe  use  and  to  allow  a  determination  of 
compliance  with  any  limitations 
imposed  by  the  agency  in  other 
applicable  regulations.  Therefore,  the 
labeling  of  the  color  additive, 
haematococcus  algae  meal,  and  any 
mixture  prepared  therefrom,  is  subject 
to  the  requirements  of  §  70.25. 

According  to  §  70.25(a)(4),  an 
expiration  date  for  a  color  additive  must 
be  stated  on  its  label  if  stability  data 
require  it.  FDA  finds  that  because  of  the 
instability  of  astaxanthin  in 
haematococcus  algae  meal,  an 
expiration  date  must  be  stated  on  the 
label  of  sealed  and  open  containers,  in 
accordance  with  §  70.25(a)(4).  FDA  also 
finds  that  declaration  of  the  expiration 
date  constitutes  a  material  fact  that  must 
be  disclosed  on  the  label  of  the  color 
additive  mixture  under  sections  201(n) 
and  403(a)(  1 )  of  the  act  (21  U.S.C.  321(n) 
and  343(a)(1))  because  failure  to  do  so 
would  constitute  a  failure  to  reveal  facts 
material  in  light  of  the  representations 
made  on  the  label  and  material  with 
respect  to  consequences  that  may  result 
from  the  use  of  the  color  additive.  The 
use  of  haematococcus  algae  meal 
requires  the  declaration  of  expiration 
dates  because  astaxanthin  in 
haematococcus  algae  meal  can 
decompose  to  products  that  would  not 
be  coloring  agents  and  thus  would  not 
affect  the  color  of  salmonid  flesh. 

In  addition  to  the  requirements  for 
labeling  the  color  additive  or  color 
additive  mixture,  the  ingredient  list  on 
fish  feed,  to  which  haematococcus  algae 
meal  is  added,  must  identif\'  the 
presence  of  the  color  additive  under 
§501.4  (21  CFR  501.4).  New 
§  73.185(d)(2)  references  §  501.4  to 
ensure  that  the  presence  of 
haematococcus  algae  meal  as  a  color 
additive  in  the  fish  feed  will  be  declared 
on  the  ingredient  label. 


Finally,  the  presence  of  the  color 
additive  must  be  declared  on  the  label 
of  any  food,  including  salmonid  fish, 
containing  added  haematococcus  algae 
meal  and  food  containing  such 
salmonid  fish  as  an  ingredient.  Section 
101.22(b)  (21  CFR  101.22(b))  requires  a 
food  that  bears  or  contains  artificial 
coloring,  such  as  salmon  artificially 
colored  with  haematococcus  algae  meal, 
to  bear  labeling  even  though  such  food 
is  not  in  package  form.  Section  101.22(c) 
requires  that  label  statements  of 
artificial  coloring  be  "likely  to  be  read 
by  the  ordinary  person  under  customary 
conditions  of  purchase  and  use  of  such 
food." 

Furthermore,  §  101.22(k){2)  requires, 
in  the  statement  of  ingredients  for  a  food 
to  which  any  coloring  has  been  added, 
and  for  which  the  coloring  is  not  subject 
to  certification,  a  declaration  that  makes 
it  clear  that  a  color  additive  has  been 
used  in  the  food.  In  addition,  the 
presence  of  a  color  additive  must  be 
declared  on  any  bulk  container  of  food 
containing  a  color  additive  that  is  held 
at  a  retail  establishment  under  the 
provisions  in  §  101.100(a)(2)  (21  CFR 
101.100(a)(2)).  The  ingredient  label 
would  prevent  economic  fraud  in 
salmonid  fish  containing  added 
haematococcus  algae  meal  because  the 
ingredient  label  would  notify  the 
consumer  that  the  fish  is  artificially 
colored.  Without  such  ingredient 
labeling,  food  comprising  salmonid  fish 
with  added  haematococcus  algae  meal 
would  be  deemed  to  be  misbranded 
under  section  403(k)  of  the  act,  which 
states  that:  "A  food  shall  be  deemed  to 
be  misbranded  *  *  *  If  it  bears  or 
contains  any  artificial  flavoring, 
artificial  coloring,  or  chemical 
preservative,  unless  it  bears  labeling 
stating  that  fact  *  *  *." 

Therefore,  in  accordance  with 
§§  101.22(b),  (c),  and  (k)(2),  and 
101.100(a)(2),  labeling  on  any  salmonid 
fish  containing  haematococcus  algae 
meal  is  required  ta  declare  the  presence 
of  the  color  additive  or  color  additive 
mixture.  New  §  73.185(d)(3)  references 
§§  101.22(b),  (c),  and  (k)(2),  and 
101.100(a)(2)  to  ensiu-e  that,  at  the  retail 
level,  the  presence  of  haematococcus 
algae  meal  as  a  color  additive  in  the  fish 
will  be  declared,  and  that  the  labeling 
of  the  bulk  fish  container,  including  a 
list  of  ingredients,  will  be  displayed  on 
the  container  or  on  a  counter  card  with 
similar  information. 

In  the  future,  the  agency  also  intends 
to  propose  to  amend  §  73.35(d)(3)  to 
include  references  to  §  101.22(b)  and  (c). 

VI.  Conclusion 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  FDA  concludes 


that  the  peuiionea  use  of 
haematococcus  algae  meal  as  a  color 
additive  in  fish  feed  to  color  the  flesh 
of  salmonid  fish  is  safe,  the  additive 
will  achieve  its  intended  technical 
effect,  and  therefore,  part  73  should  be 
amended  as  set  forth  below.  In  addition, 
based  upon  the  factors  Usted  in  21  CFR 
71.20(b),  the  agency  concludes  that 
certification  of  haematococcus  algae 
meal  is  not  necessary  for  the  protection 
of  the  public  health. 

Vn.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available' for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

Vm.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
CAP  8C0256.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
detennination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

DC.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

X.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  August  7.  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
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that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Foods,  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  73  is 
amended  as  follows: 

PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  341.  342,  M,->. 
348,  351,  352,  355,  361.  362,  371,  379e. 

2.  Section  73.185  is  added  to  subpart 
A  to  read  as  follows: 

§73.185    Haematococcus  atgae  meal. 

(a)  Identity.  (1)  The  color  additive 
haematococcus  algae  meal  consists  of 
the  comminuted  and  dried  cells  of  the 
alga  Haematococcus  pluvialis. 

(2)  Haematococcus  algae  meal  may  be 
added  to  the  fish  feed  only  as  a 
component  of  a  stabilized  color  additive 
mixture.  Color  additive  mixtiares  for  fish 
feed  use  made  with  haematococcus 
algae  meal  may  contain  only  those 
diluents  that  are  suitable  and  are  listed 
in  this  subpart  as  safe  for  use  in  color 
additive  mixtures  for  coloring  foods. 

(b)  Specifications.  Haematococcus 
algae  meal  shall  conform  to  the 
following  specifications  and  shall  be 
free  from  impurities  other  than  those 
named  to  the  extent  that  such  impurities 
may  be  avoided  by  good  manufacturing 
practice: 

Physical  state,  solid. 

Lead,  not  more  than  5  parts  per 
million. 

Arsenic,  not  more  than  2  parts  per 
million. 

Mercury,  not  more  than  1  part  per 
million. 

Heavy  metals  (as  Pb),  not  more  than 
10  parts  per  million. 

Astaxanthin,  not  less  than  1.5  percent. 

(c)  Uses  and  restrictions. 
Haematococcus  algae  meal  may  be 
safely  used  in  the  feed  of  salmonid  fish 
in  accordance  with  the  following 
prescribed  conditions: 

(1)  The  color  additive  is  used  to 
enhance  the  pink  to  orange-red  color  of 
the  flesh  of  salmonid  fish. 

(2)  The  quantity  of  astaxanthin  in 
finished  feed,  from  haematococcus  algae 
meal  when  used  alone  or  in 
combination  with  other  astaxanthin 
color  additive  sources  listed  in  this  part 
73,  shall  not  exceed  80  milligrams  per 
kilogram  (72  grams  per  ton)  of  finished 
feed. 

(d)  Labeling  requirements.  (1)  The 
labeling  of  the  color  additive  and  any 
premixes  prepared  therefrom  shall  bear 
expiration  dates  for  the  sealed  and  open 
container  (established  through  generally 
accepted  stability  testing  methods), 
other  information  required  by  §  70.25  of 
this  chapter,  and  adequate  directions  to 
prepare  a  final  product  complying  with 
the  limitations  prescribed  in  paragraph 
(c)  of  this  section. 

(2)  The  presence  of  the  color  additive 
in  finished  fish  feed  prepared  according 
to  paragraph  (c)  of  this  section  shall  be 
declared  in  accordance  with  §  501.4  of 
this  chapter. 

(3)  The  presence  of  the  color  additive 
in  salmonid  fish  that  have  been  fed 


leeds  containing  haematococcus  algae 
meal  shall  be  declared  in  accordance 
with  §§  101.22(b),  (c),  and  (k)(2),  and 
101.100(a)(2)  of  this  chapter. 

(e)  Exemption  from  certification. 
Certification  of  this  color  additive  is  not 
necessary  for  the  protection  of  the 
public  health,  and  therefore  batches 
thereof  are  exempt  from  the  certification 
requirements  of  section  721(c)  of  the  act. 

Dated:  June  27,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  00-17018  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  No  97C-0456] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Phaffia  Yeast 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  phaffia  yeast  as  a  color 
additive  in  the  feed  of  salmonid  fish  to 
enhance  the  color  of  their  flesh.  This 
action  is  in  response  to  a  petition  filed 
by  Archer  Daniels  Midland  Co. 
DATES:  This  rule  is  effective  August  8, 
2000;  except  as  to  any  provisions  that 
may  be  stayed  by  the  filing  of  proper 
objections.  Submit  written  objections 
and  requests  for  a  hearing  by  August  7, 
2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  tor  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3076. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  November  19,  1997  (62  FR 
61823),  FDA  announced  that  a  color 
additive  petition  (CAP  8C0252)  had 
been  filed  by  Archer  Daniels  Midland 
Co.,  P.O.  Box  1470,  Decatm-,  IL  62525. 
The  petition  proposed  to  amend  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  astaxanthin  from  Phaffia 
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rhodozyma  as  a  color  additive  in 
salmonid  fish  feeds.  During  its  review  of 
the  petition,  the  agency  detennined  that 
the  subject  color  additive  is  more 
accurately  described  as  a  dried 
preparation  of  the  yeast  P.  rhodozyma 
that  contains  astaxanthin.  Therefore,  the 
agency  is  establishing  phaffia  yeast  as 
the  conunon  or  usual  name  of  the  color 
additive. 

II.  Identity.  Technical  Eflfect,  and 
Specifications 

Phaffia  yeast  consists  of  the  cells  of 
the  yeast  P.  rhodozyma  that  are 
produced  by  pure  culture  fermentation 
and  subsequently  killed  by  heat  and 
dried.  P.  rhodozyma  is  the  asexual  form 
of  the  yeast  species  Xanthophyllomyces 
dendrorhous  (Ref.  1).  The  major 
components  of  phaffia  yeast  are 
proteins,  carbohydrates,  and  hpids 
produced  by  the  yeast  cells.  The 
primary  coloring  substance  in  phaffia 
yeast  is  astaxanthin  (3,3'-dihy(lroxy-p,p- 
carotene-4,4'-dione)  (Ref.  2).  One 
published  (Ref  3)  and  several 
unpublished  studies  included  in  the 
petition  showed  that  phaffia  yeast 
satisfactorily  pigmented  the  flesh  of  the 
fish  when  it  was  fed  to  salmonid  fish. 

In  a  final  rule  published  in  the 
Federal  Register  of  April  13,  1995  (60 
FR  18736),  the  agency  listed  astaxanthin 
in  §  73.35  (21  CFR  73.35)  for  use  in  the 
feed  of  salmonid  fish.  In  the  preamble 
to  that  rule,  the  agency  stated  that  the 
new  regulation  for  astaxanthin  did  not 
specify  the  source  of  astaxanthin  or  the 
manufacturing  process,  because  the 
agency  had  made  its  safety 
determination  for  astaxanthin  based  on 
the  chemical  similarity  of  synthetic 
astaxanthin  to  astaxanthin  from  natural 
sources.  The  agency  concluded  that  any 
source  could  be  used  to  produce  the 
color  additive  as  long  as  the  astaxanthin 
meets  the  identity,  specifications,  and 
stability  requirements  defined  in 
§  73.35,  and  it  is  manufactiu-ed  in 
accordance  with  good  manufacturing 
practice.  Furthermore,  the  agency  stated 
in  the  astaxanthin  rule  that  the 
specifications  were  listed  to  convey  the 
fact  that  FDA  had  evaluated  only  a 
particular  form  of  the  color  additive. 
The  agency  also  stated  that  it  was 
concerned  that  deleterious  materials  not 
found  in  the  habitat  of  salmonids  may 
be  included  in  fish  feed  from  biomass 
products  that  contain  only  a  small 
amount  of  astaxanthin  with  the  rest  of 
the  material  being  residues  from  the 
producing  organisms.  Thus,  the  agency 
said  that  interested  parties  should 
submit  information  in  the  form  of  a  new 
color  additive  petition  if  they  wish  to 
market  a  biomass  product  containing 
astaxanthin. 


Phaffia  yeast  is  a  biomass  product  that 
contains  a  relatively  small  amount  of 
astaxanthin  with  the  rest  of  the  material 
being  proteins,  carbohydrates,  and 
lipids.  In  addition,  the  petitioner 
indicated  that  phaffia  yeast  would  not 
meet  the  specifications  in  §  73.35(b)  for 
solubility  in  chloroform,  absorption 
maximum  wavelength,  and  residue  on 
ignition,  because  some  of  the  yeast 
components  in  phaffia  yeast  would 
interfere  with  the  test  methods. 
Furthermore,  the  petitioner  specified 
the  astaxanthin  content  of  phaffia  yeast 
to  be  not  less  than  0.4  percent,  whereas 
the  corresponding  specification  for 
astaxanthin  in  §  73.35(b)  is  not  less  than 
96  percent.  Therefore,  the  petitioner 
requested  that  a  new  regulation  be 
established  for  phaffia  yeast  as  a  source 
of  astaxanthin.  The  agency  agrees  with 
the  petitioner  that  a  new  regulation  is 
necessary  to  list  phaffia  yeast. 

During  the  fish  feeding  studies, 
phaffia  yeast  was  mixed  with  fish  feed 
in  such  quantities  that  the  amount  of 
astaxanthin  in  finished  feeds  did  not 
exceed  80  milligrams  per  kilogram.  The 
agency  based  its  safety  determination  on 
this  amount  of  astaxanthin  and  the 
petitioner  requested  that  this  level  be 
specified  in  the  listing  regulation. 
However,  the  agency  notes  that 
astaxanthin  in  the  feed  of  farm-raised 
salmonid  fish  may  come  not  only  from 
phaffia  yeast,  but  also  from  the  use  of 
the  color  additive  astaxanthin  meeting 
the  specifications  of  §  73.35  and  other 
color  additives  that  are  sources  of 
astaxanthin  the  agency  may  list  in  the 
future.  Therefore,  newly  added 
§  73.355(c)(2)  (21  CFR  73.355(c)(2)) 
requires  that  the  quantity  of  astaxanthin 
in  finished  feed,  from  phaffia  yeast 
when  used  alone  or  in  combination  with 
other  astaxanthin  color  additive  sources 
listed  in  part  73  (21  CFR  part  73),  shall 
not  exceed  80  milligrams  per  kilogram 
(72  grams  per  ton)  of  finished  feed. 

m.  Safety  Evaluation 

hi  evaluating  the  safety  of  the  use  of 
phaffia  yeast  in  fish  feed,  the  agency 
considered:  (1)  The  safety  of  astaxanthin 
in  phaffia  yeast  to  humans  and  fish,  and 
(2)  the  safety  of  the  other  components  in 
phaffia  yeast  to  humans  and  fish. 

A.  Safety  of  Astaxanthin 

Astaxanthin  is  the  principal  pigment 
that  imparts  the  pink  or  red  coloring 
characteristic  of  the  flesh  of  wild 
salmonids  (Ref  3).  These  fish  obtain 
astaxanthin  from  the  crustaceans  that 
constitute  a  significant  portion  of  their 
diet.  A  similar  flesh  color  may  be 
obtained  in  aquacultured  salmonids  by 
feeding  them  a  diet  supplemented  with 
astaxanthin.  In  the  final  rule  of  April  13, 


1995,  the  agency  concluded  that 
astaxanthin  was  safe  for  use  in  the  feed 
of  salmonid  fish.  This  conclusion  was 
based  on  the  following  facts:  (1)  The 
petitioned  use  of  astaxanthin  would 
result  in  deposition  of  a  very  small 
amount  of  astaxanthin  in  salmonid 
flesh;  (2)  astaxanthin  that  was  the 
subject  of  the  final  rule  of  April  13, 
1995,  differed  from  astaxanthin  present 
in  the  flesh  of  wild  salmon  only  in  its 
optical  isomeric  distribution;  (3)  human 
exposure  to  astaxanthin  from 
consumption  cif  aquacultured  salmon 
fed  synthetic  astaxanthin  is  comparable 
to  the  exposure  to  astaxanthin  frt)m  wild 
salmon.  In  addition,  the  results  of  the 
toxicity  studies  submitted  by  the 
petitioner  supported  the  conclusion  that 
there  was  reasonable  certainty  of  no 
harm  from  the  petitioned  use  of 
astaxanthin. 

In  the  final  rule  of  April  13,  1995,  the 
facts  upon  which  the  agency  concluded 
that  astaxanthin  was  safe  for  use  in  the 
feed  of  salmonid  fish  are  similar  to  th» 
facts  upon  which  the  agency  is  basing 
its  conclusion  that  astaxanthin  from  the 
petitioned  use  of  phaffia  yeast  is  safe  for 
use  in  the  feed  of  salmonid  fish.  During 
the  review  of  the  present  petition,  the 
agency  determined  that  astaxanthin 
from  phaffia  yeast  differed  from 
astaxanthin  present  in  the  flesh  of  wild 
salmon  only  in  its  optical  isomeric 
distribution  and  that  the  petitioned  use 
of  astaxanthin  would  result  in 
deposition  of  a  very  small  amount  of 
astaxanthin  in  salmonid  flesh. 
Furthermore,  the  agency  determined 
that  the  astaxanthin  from  phaffia  yeast 
will  substitute  for  the  fish  feed  uses  of 
astaxanthin  listed  in  §  73.35,  and  that 
the  petitioned  use  of  phaffia  yeast  will 
not  increase  the  estimated  daily  intake 
of  astaxanthin  in  humans,  which  is 
comparable  to  the  exposure  to 
astaxanthin  from  wild  salmon. 
Therefore,  the  agency  concludes  that 
astaxanthin  fit)m  the  petitioned  use  of 
phaffia  yeast  is  safe  for  use  in  the  feed 
of  salmonid  fish. 

B.  Safety  of  the  Producing  Organism 

The  yeast  P.  rhodozyma  naturally 
produces  astaxanthin  (Refs.  2  and  3). 
The  parent  strain  of  P.  rhodozyma  used 
by  the  petitioner  was  originally  obtained 
from  a  natural  source.  From  this  parent 
strain  a  new  strain  that  produces  more 
astaxanthin  was  derived  using  classical 
mutagenesis  (nonrecombinant 
deoxyribonucleic  acid  (DNA)) 
teclmiques. 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  the  agency 
determined  that:  (1)  consumers  will  not 
be  directly  exposed  to  phaffia  yeast,  but 
to  astaxanthin  remaining  in  fish  that 


41586  Federal  Register /Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Rules  and  Regulations 


have  consumed  the  yeast  in  their  diet; 
(2)  there  is  no  evidence  that  any 
constituents  other  than  astaxanthin  will 
accumulate  in  hsh  maintained  on  diets 
supplemented  with  phaffia  yeast;  (3)  the 
results  of  studies  during  which  rats  and 
fish  were  fed  phaffia  yeast  and  bacterial 
mutagenicity  tests  did  not  reveal  any 
adverse  effects  on  these  organisms, 
indicating  the  absence  of  toxic 
impiu-ities  in  the  yeast;  (4)  a  literature 
search  uncovered  no  reports  of 
pathogenicity  or  toxicogenicity  of  P. 
rhodozyma;  and  (5)  various  yeasts  are 
commonly  used  as  feed  in  fish 
aquaculture  with  no  deleterious  effects 
on  fish  health.  Based  on  this 
information,  FDA  concludes  that  the 
petitioned  use  of  P.  rhodozyma  is  safe 
fRef.  4). 

IV.  Stability  of  Astaxanthin  in  Phaffia 
Yeast 

Based  on  the  results  of  stability 
studies  of  phaffia  yeast  submitted  by  the 
petitioner,  FDA  concludes  that  to 
minimize  chemical  changes  that  would 
result  in  loss  of  color  of  astaxanthin. 
phaffia  yeast  must  be  added  to  fish  feed 
only  in  the  form  of  a  stabilized  color 
additive  mixture.  Therefore,  newly 
added  §  73.355(a)(2)  requires  that 
phaffia  yeast  be  added  to  fish  feed  only 
as  a  component  of  a  stabilized  color 
additive  mixture. 

V.  Labeling  Requirements 

All  color  additives,  in  accordance 
with  §  70.25  (21  CFR  70.25),  require 
sufficient  information  to  assure  their 
safe  use  and  to  allow  a  determination  of 
compliance  with  any  limitations 
imposed  by  the  agency  in  other 
applicable  regulations.  Therefore,  the 
labeling  of  the  color  additive,  phaffia 
yeast,  and  any  mixture  prepared 
therefrom,  is  subject  to  the  requirements 
of  §70.25. 

According  to  §  70.25(a)(4),  an 
expiration  date  for  a  color  additive  must 
be  stated  on  its  .label  if  stability  data 
require  it.  FDA  finds  that  because  of  the 
instability  of  astaxanthin  in  phaffia 
yeast,  an  expiration  date  must  be  stated 
on  the  label  of  sealed  and  open 
containers,  in  accordance  with 
§  70.25(a)(4).  FDA  also  finds  that 
declaration  of  the  expiration  date 
constitutes  a  material  fact  that  must  be 
disclosed  on  the  label  of  the  color 
additive  mixture  under  sections  201  (n) 
and  403(a)(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
321(n)  and  343(a)(1))  because  failure  to 
do  so  would  constitute  a  failure  to 
reveal  facts  material  in  light  of  the 
representations  made  on  the  label  and 
material  with  respect  to  consequences 
which  may  result  from  the  use  of  the 


color  additive.  The  use  of  phaffia  yeast 
requires  the  declaration  of  expiration 
dates  because  astaxanthin  in  phaffia 
yeast  can  decompose  to  products  that 
would  not  be  coloring  agents  and  thus 
would  not  affect  the  color  of  sahnonid 
flesh. 

In  addition  to  the  requirements  for 
labeling  the  color  additive  or  color 
additive  mixture,  the  ingredient  list  on 
fish  feed,  to  which  phaffia  yeast  is 
added,  must  identify  the  presence  of  the 
color  additive  under  21  CFR  501.4.  New 
§  73.355(d)(2)  references  §  501.4  to 
ensure  that  the  presence  of  phaffia  yeast 
as  a  color  additive  in  the  fish  feed  will 
be  declared  on  the  ingredient  label. 

Finally,  the  presence  of  the  color 
additive  must  be  declared  on  the  label 
of  any  food,  including  salmonid  fish, 
containing  added  phaffia  yeast  and  food 
containing  such  salmonid  fish  as  an 
ingredient.  Section  101.22(b)  (21  CFR 
101.22(b))  requires  a  food  that  bears  or 
contains  artificial  coloring,  such  as 
salmon  artificially  colored  with  phaffia 
yeast,  to  bear  labeling  even  though  such 
food  is  not  in  package  form.  Section 
101.22  requires  that  label  statements  of 
artificial  coloring  be  "likely  to  be  read 
by  the  ordinary  person  under  customary 
conditions  of  purchase  and  use  of  such 
food." 

Furthermore,  §  101.22(k)(2)  requires, 
in  the  statement  of  ingredients  for  a  food 
to  which  any  coloring  has  been  added, 
and  for  which  the  coloring  is  not  subject 
to  certification,  a  declaration  that  makes 
it  clear  that  a  color  additive  has  been 
used  in  the  food.  In  addition,  the 
presence  of  a  color  additive  must  be 
declared  on  any  bulk  container  of  food 
containing  a  color  additive  that  is  held 
at  a  retail  establishment  under  the 
provisions  in  §  101.100(a)(2)  (21  CFR 
101.100(a)(2)).  The  ingredient  label 
would  prevent  economic  fraud  in 
salmonid  fish  containing  added  phaffia 
yeast  because  the  ingredient  label  would 
notify  the  consumer  that  the  fish  is 
artificially  colored.  Without  such 
ingredient  labeling,  food  comprising 
salmonid  fish  with  added  phaffia  yeast 
would  be  deemed  to  be  misbranded 
under  section  403(k)  of  the  act,  which 
states  that:  A  food  shall  be  deemed  to 
be  misbranded  "If  it  bears  or  contains 
any  artificial  flavoring,  artificial 
coloring,  or  chemical  preservative, 

imless  it  bears  labeling  stating  that  fact 

*   *   *  '* 

Therefore,  in  accordance  with 
§§  101.22(b).  (c),  and  (k)(2),  and 
101.100(a)(2),  labeling  on  any  salmonid 
fish  containing  phaffia  yeast  is  required 
to  declare  the  presence  of  the  color 
additive  or  color  additive  mixture.  New 
§  73.355(d)(3)  references  §§  101.22(b), 
(c),  and  {k)(2),  and  101.100(a)(2)  to 


ensure  that,  at  the  retail  level,  the 
presence  of  phaffia  yeast  as  a  color 
additive  in  the  fish  will  be  declared,  and 
that  the  labeling  of  the  bulk  fish 
container,  including  a  list  of 
ingredients,  will  be  displayed  on  the 
container  or  on  a  counter  card  with 
similar  information.  In  the  future,  the 
agency  dso  intends  to  propose  to  amend 
§  73.35(d)(3)  to  include  references  to 
§  101.22(b)  and  (c). 

VI.  Conclusion 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  FDA  concludes 
that  the  petitioned  use  of  phaffia  yeast 
as  a  color  additive  in  fish  feed  to  color 
the  flesh  of  salmonid  fish  is  safe,  the 
additive  will  achieve  its  intended 
technical  effect,  and  therefore,  part  73 
should  be  amended  as  set  forth  below. 
In  addition,  based  upon  the  factors 
listed  in  21  CFR  71.20(b),  the  agency 
concludes  that  certification  of  phaffia 
yeast  is  not  necessary  for  the  protection 
of  the  public  health. 

VII.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VIII.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
CAP  8C0252  (November  19.  1997,  62  FR 
61823).  No  new  information  or 
conunents  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

IX.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

X.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  August  7.  2000.  Each 
objection  shall  be  separately  numbered. 
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and  each  numbered  objection  shall 
specih-  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
d  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analvsis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  object. on  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  .'\ny  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register 
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List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Foods,  Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  73  is 
amended  as  follows: 


PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  343, 
348,  351,  352,  355,  361.  362.  371.  379e. 

2.  New  §  73.355  is  added  to  subpart  A 
to  read  as  follows: 

§  73.355     Phaffia  yeast. 

(a)  Identity.  (1)  The  color  additive 
phaffia  yeast  consists  of  the  killed,  dried 
cells  of  a  nonpathogenic  and 
nontoxicogenic  strain  of  the  yeast 
Phaffia  rhodozyma. 

(2)  Phaffia  yeast  may  be  added  to  the 
fish  feed  only  as  a  component  of  a 
stabilized  color  additive  mixture.  Color 
additive  mixtures  for  fish  feed  use  made 
with  phaffia  yeast  may  contain  only 
those  diluents  that  are  suitable  and  are 
listed  in  this  subpart  as  safe  for  use  in 
color  additive  mixtures  for  coloring 
foods. 

(b)  Specifications.  Phaffia  yeast  shall 
conform  to  the  following  specifications 
and  shall  be  free  from  impurities  other 
than  those  named  to  the  extent  that  such 
impurities  may  be  avoided  by  good 
manufacturing  practice: 

Physical  state,  solid. 

Lead,  not  more  than  5  parts  per 
million. 

Arsenic,  not  more  than  2  parts  per 
million. 

Merciuy,  not  more  than  1  part  per 
million. 

Heavy  metals  (as  Pb),  not  more  than 
10  parts  per  million. 

Astaxanthin.  not  less  than  0.4  percent. 

(c)  L'ses  and  restrictions.  Phaffia  yeast 
may  be  safely  used  in  the  feed  of 
salmonid  fish  in  accordance  with  the 
following  prescribed  conditions: 

(1)  The  color  additive  is  used  to 
enhance  the  pink  to  orange-red  color  of 
the  flesh  of  salmonid  fish. 

(2)  The  quantity  of  astaxanthin  in 
finished  feed,  from  phaffia  yeast  when 
used  alone  or  in  combination  with  other 
astaxanthin  color  additive  sources  listed 
in  this  part  73,  shall  not  exceed  80 
milligrams  per  kilogram  (72  grams  per 
ton)  of  finished  feed. 

(d)  Labehng  requirements.  (1)  The 
labeling  of  the  color  additive  and  any 
premixes  prepared  therefrom  shall  bear 
expiration  dates  for  the  sealed  a^d  open 
container  (established  through  generally 
accepted  stability  testing  methods), 
other  information  required  by  §  70.25  of 
this  chapter,  and  adequate  directions  to 
prepare  a  final  product  complying  vdth 
the  limitations  prescribed  in  paragraph 
(c)  of  this  section. 

(2)  The  presence  of  the  color  additive 
in  finished  fish  feed  prepared  according 


to  paragraph  (c)  of  this  section  shall  be 
declared  in  accordance  with  §  501.4  of 
this  chapter. 

(3)  The  presence  of  the  color  additive 
in  salmonid  fish  that  have  been  fed 
feeds  containing  phaffia  yeast  shall  be 
declared  in  accordance  with 
§§  101.22(b),  (c),  and  (k)(2)  and 
101.100(a)(2)  of  this  chapter. 

(e)  Exemption  from  certification. 
Certification  of  this  color  additive  is  not 
necessary  for  the  protection  of  the 
public  health,  and  therefore  batches 
thereof  are  exempt  from  the  certification 
requirements  of  section  721(c)  of  the  act. 

Dated:  June  27.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(PR  Doc.  00-17019  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Admintstratton 
21  CFR  Part  524 

Ophthalm»c  and  Toptca!  Dosage  Form 
New  Animal  Drugs.  Fura20tKlone 
Aerosol  Powder 

>GENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Fort 
Dodge  Animal  Health,  a  Division  of 
American  Cyanamid  Co.  The 
supplemental  NADA  provides  for 
removal  of  that  portion  of  the  approval 
reflecting  topical  cattle  use  of 
furazolidone  aerosol  powder. 
DATES:  This  regulation  is  effective  July 
6,  2000. 

FOR  FURTHER  INFORMATK>N  COffTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administratio..  7500  Standish 
PI.,  Rockville,  MD  208. -i,  301^27- 
6642. 

SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  .Animal  Health,  a  iDivision  of 
American  Cyanamid  Co.,  P.O.  Box  1339, 
Fort  Dodge,  lA  50501,  is  the  sponsor  of 
NADA  32-319  for  Furox  (furazolidone) 
aerosol  powder  for  use  in  dogs,  horses, 
ponies,  and  cattle.  The  sponsor  filed  a 
supplemental  NADA  requesting  removal 
of  topical  ocular  use  of  the  product  in 
cattle.  The  supplemental  NADA  is 
approved  as  of  November  29,  1999,  and 
the  regulations  are  amended  in  21  CFR 
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524.1005(b)(1).  (c)(2)(iii),  and  (c)(3)  to 
reflect  the  approval. 

The  regulations  in  §  524.1005(b)(1) 
(21  CFR  524.1005(b)(1))  indicate  that 
Pfizer,  Inr.,  is  sponsor  of  NADA  32-319 
for  use  of  a  10  percent  furazolidone 
aerosol  powder  in  dogs,  horses,  and 
cattle.  The  NADA  had  been  acquired  by 
Fort  Dodge  Animal  Health,  a  Division  of 
American  Cyanamid  Co.  At  this  time, 
the  regulation  is  amended  in 
§  524.1005(b)  to  reflect  the  sponsor 
change. 

Approval  of  this  supplemental  NADA 
provides  for  removal  of  a  cattle  use.  It 
does  not  affect  the  safety  or 
effectiveness  data  in  the  application. 
Therefore,  a  freedom  of  information 
summary  is  not  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressioncJ  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21    - 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  524.1005  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)(3)  and 
by  removing  and  reserving  paragraph 
(c)(2)(iii)  to  read  as  follows: 

§524  1005     furazolidone  aerosol  powder. 

(b)*  *  * 

(1)  See  No.  053501  in  §  510.600(c)  of 
this  chapter  for  use  as  in  paragraphs 
(c)(1),  (c)(2)(i).  (c)(2)(ii).  and  (c)(3)  of 
this  section. 
***** 

(c)  *  *  * 

(2)  *    *    * 

(iii)  (Reserved] 

(3)  Limitations.  For  topical 
application  in  horses,  ponies,  and  dogs: 
Clean  affected  area  thoroughly,  apply 
drug  once  or  twice  daily,  and  repeat 

'  treatment  as  required.  Use  only  as 
recommended  by  a  veterinarian  in 
treatment  of  puncture  wounds,  wounds 
requiring  surgical  debridement  or 
suturing,  those  of  a  chronic  nature 
involving  proud  flesh,  generalized  and 


chronic  infections  of  the  skin,  and  those 
skin  conditions  associated  with  intense 
itching.  If  redness,  irritation,  or  swelling 
persists  or  increases,  discontinue  use 
and  consult  a  veterinarian.  Not  for  use 
in  horses  intended  for  food. 

Dated:  fune  15,  2000. 
Andrew  ).  Beaulieu, 
Deputy  Director,  Center  for  Veterinary 
Medicine. 
[FR  Doc.  00-16977  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  556 

Tolerances  for  Residues  of  New 
Animal  Drugs  in  Food;  Fenbendazole 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst  Roussel  Vet.  The  supplemental 
NADA  provides  for  establishing 
tolerances  for  residues  of  fenbendazole 
in  edible  tissues  of  cattle.  Also,  a 
tolerance  for  parent  fenbendazole  in 
goat  muscle  is  established. 
DATES:  This  nile  is  effective  July  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Hoechst 
Roussel  Vet,  Perryville  Corporate  Park 
III,  P.O.  Box  4010,  Clinton,  NJ  08809- 
4010,  filed  a  supplement  to  NADA  128- 
620  that  provides  for  use  of  Safe-Guard® 
(fenbendazole)  10%  Suspension  for 
Cattle  and  Panacur®  (fenbendazole) 
10%  Suspension  for  Cattle.  The 
supplement  provides  for  establishing  a 
tolerance  for  parent  fenbendazole  in 
cattle  muscle.  The  supplement  is 
approved  as  of  May  9,  2000,  and  the 
regulations  in  §  556.275  (21  CFR 
556.275)  are  amended  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  FDA  is  reviewing 
information  in  the  application  and  it  is 
establishing  a  tolerance  for  parent 
fenbendazole  in  goat  muscle.  The 


regulations  are  further  amended  in 
§556.275  to  reflect  this  action. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  556  is  amended  as  follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

2.  Section  556.J75  is  amended  by 
adding  paragraphs  (b)(l)(ii)  and  (b)(3)(ii) 
to  read  as  follows: 

§  556.275     Fent>endazole. 

***** 

(b)*  *  * 

(D*  *  * 

(ii)  Muscle.  The  tolerance  for  parent 
fenbendazole  (the  marker  residue)  is  0.4 
ppm. 
*        *        *  .      *         * 

(3)*   *   * 

(ii)  Muscle.  The  tolerance  for  parent 
fenbendazole  (the  marker  residue)  is  0.4 
ppm. 

Dated:  June  19,  2000. 
Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  00-16976  Filed  7-5-O0;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Bacitracin  Methyler>e 
Disalicyiate  and  Fenbendazole 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 
.administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  NADA  provides  for  use  of 
approved  bacitracin  methylene 
disalicyiate  and  fenbendazole  Type  A 
medicated  articles  to  make  combination 
Type  B  and  C  medicated  feeds  for 
growing  and  finishing  swine  and 
pregnant  sows  for  the  removal  of 
various  internal  parasites,  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency,  for  control  of  swine 
dysentery  associated  with  Treponema 
hyodysentenae.  and  for  control  of 
clostridial  enteritis  in  suckling  pigs 
caused  by  Clostridium  perfringens. 
Technical  corrections  are  also  being 
made. 

DATES:  This  rule  is  effective  July  6, 

J  000 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  .\dministration.  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Alpharma, 
Inc.,  One  Executive  Dr..  P.O.  Box  1399, 
Fort  Lee.  Nl  07024.  filed  NADA  141-144 
that  provides  for  use  of  HMD"  (10,  25. 
30,  40.  50.  60.  or  75  grams  per  pound 
(g/lb)  bacitracin  methylene  disalicyiate) 
and  SafeGuard*  (18. l'.  36.2,  or  90.7  g/lb 
fenbendazole)  Tvpe  A  medicated 
articles  to  make  combination  Type  B 
and  C  medicated  feeds  for  growing  and 
finishing  swine  and  pregnant  sows. 

For  growing  and  finishing  swine,  the 
Type  A  medicated  articles  are  used  to 
make  combination  Type  B  medicated 
feeds  that  contain  300  to  1,780  grams 
per  ton  (g/ton)  of  bacitrarin  methylene 
disalicyiate  and  300  to  17,~40  g.'ton  of 
fenbendazole  and  combination  Type  C 
medicated  feeds  that  contain  10  to  30  g/ 
ton  of  bacitracin  methylene  disalicyiate 
and  10  to  300  g'ton  of  fenbendazole. 
The  combination  Type  C  medicated 
feeds  are  used  for  increased  rate  of 
weight  gain  and  improved  feed 


efficiency;  and  for  the  removal  of  adult- 
stage  hmgworms  [Metastrongylus  apri 
andM.  pudendotectus);  adult  and  larvae 
(L3,  4  stages — liver,  lung,  and  intestinal 
forms)  large  roundworms  {Ascaris 
suum);  adult-stage  nodular  worms 
(Oesophagostomum  dentatum,  O. 
quadrispinulatum);  small  stomach 
worms  (Hyostrongylus  rubidus);  adult 
and  larvae  (L2,  3.  4  stages — intestinal 
mucosal  forms)  whipworms  {Trichuris 
suis);  and  adult  and  larvae 
kidnev-worms  {Stephanurus  dentatus). 

For  growing  and  finishing  swine  and 
for  pregnant  sows,  the  Type  A 
medicated  articles  are  used  to  make 
Type  B  medicated  feeds  that  contain 
7.460  to  14,837  g/ton  of  bacitracin 
methylene  disalicyiate  and  300  to 
17,740  g/ton  of  fenbendazole  and  Type 
C  medicated  feeds  that  contain  250  g/ 
ton  of  bacitracin  methylene  disalicyiate 
and  10  to  300  g/ton  of  fenbendazole. 

The  combination  Type  C  medicated 
growing  and  finishing  swine  feeds  are 
used  for  the  control  of  swine  dysentery 
associated  with  T.  hyodysentenae  in 
growing  and  finishing  swine  on 
premises  with  a  history  of  swine 
dysentery  but  where  signs  of  disease 
have  not  yet  occurred,  or  foUowdng  an 
approved  treatment  of  the  disease;  and 
for  the  removal  of  adult-stage 
lungworms  (M.  apri  andW. 
pudendotectus);  adult  and  larvae  (LS,  4 
stages — liver,  lung,  and  intestinal  forms) 
large  roundworms  [A.  suum);  adult- 
stage  nodular  worms  (O.  dentatum.O. 
quadrispinulatum):  small  stomach 
worms  [H.  rubidus):  adult  and  larvae 
(L2,  3,  4  stages — intestinal  mucosal 
forms)  whipworms  (T.  sujs);  and  adult 
and  larvae  kidneyworms  (S.  dentatus). 

The  combination  Type  C  medicated 
sow  feeds  are  used  for  the  control  of 
clostridial  enteritis  in  suckling  pigs 
caused  by  C.  perfringens;  and  for  the 
removal  of  adult  stage  lungworms  (M. 
apri  and  M.  pudendotectus);  adult  and 
larvae  (L3,  4  stages — liver,  lung,  and 
intestinal  forms)  large  roundworms  [A. 
suum);  adult-stage  nodular  worms  (O. 
dentatum.  O.  quadrispinulatum);  small 
stomach  worms  (H.  rubidus);  adult  and 
larvae  (L2,  3.  4  stages — intestinal 
mucosal  forms)  whipworms  (7.  suis); 
and  adult  and  larvae  kidneyworms  (S. 
dentatus). 

The  NADA  is  approved  as  of  April  7, 
2000,  and  21  CFR  558.76  and  §558.258 
(21  CFR  558.258)  are  amended  to  add 
new  entries  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Also,  §  558.258  is  amended  to 
redesignate  paragraph  (c)  as  paragraph 
(d)  and  add  paragraph  (c)  to  reflect  a 
newer  format. 


In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  nde  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.76  is  amended  by 
adding  paragraph  (d)(3)(xxii)  to  read  as 
follows: 

§558.76     Bacitracin  methylene  disalicyiate. 

***** 

(d)*  *  * 
(3)*  *  * 
(xxii)  Fenbendazole  as  in  §  558.258. 

3.  Section  558.258  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  reserving  paragraph  (c),  and  by 
adding  paragraphs  (d)(l)(vi)  and 
(d)(l)(vii)  to  read  as  follows: 

§558.258     Fenbendazole.- 

«  «  ♦  *  * 

(c)  (Reserved] 

(d)  *  *  * 

(1)  *  •  * 

(vi)  Amount.  Fenbendazole,  10  to  300 
grams  per  ton  (to  provide  9  milhgrams 
per  kilogram  body  weight),  and 
bacitracin  methylene  disalicyiate,  10  to 
30  grams  per  ton. 

(A)  Indications  for  use.  As  an 
anthelmintic  (as  provided  in  paragraph 
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(d)(l){ij(A)  ol  this  section)  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  growing/ 
finishing  swine. 

(B)  Limitations.  Feed  as  sole  ration. 
Under  conditions  of  continued  exposure 
to  parasites,  retreatment  may  be  needed 
after  4  to  6  weeks.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism.  Bacitracin  methylene 
disalicylate  as  provided  by  046573  in 
§  510.600(c)  of  this  chapter. 

(vii)  Amount.  Fenbendazole,  10  to  300 
grams  per  ton,  and  bacitracin  methylene 
disalicylate,  250  grams  per  ton. 

(A)  Indications  for  use — (I)  Growing/ 
finishing  swine.  As  an  anthelmintic  (as 
provided  in  paragraph  {d)(l)(i)(A)  of  this 
section)  and  for  control  of  swine 
dysentery  associated  with  Treponema 
hyodysenteriae  on  premises  with  a 
history  of  swine  dysentery,  but  where 
signs  of  disease  have  not  yet  occurred; 
or  following  an  approved  treatment  of 
the  disease  condition. 

(2)  Pregnant  sows.  As  an  anthelmintic 
(as  provided  in  paragraph  (d)(l)(i)(A)  of 
this  section)  and  for  control  of 
clostridial  enteritis  in  suckling  pigs 
caused  by  Clostridium  perfringens. 

(B)  Limitations — {l)Growing/finishing 
swine.  Feed  as  sole  ration.  Not  for  use 
in  growing  and  finishing  swine  that 
weigh  more  than  250  pounds.  Diagnosis 
of  swine  dysentery  should  be  confirmed 
by  a  veterinarian  when  results  are  not 
satisfactory.  Under  conditions  of 
continued  exposure  to  parasites, 
retreatment  may  be  needed  after  4  to  6 
weeks.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  parasitism.  Bacitracin 
methylene  disalicylate  as  provided  by 
046573  in  §  510.600(c)  of  this  chapter. 

(2)  Pregnant  sows.  Feed  as  sole  ration. 
Diagnosis  of  clostridial  enteritis  should 
be  confirmed  by  a  veterinarian  when 
results  are  not  satisfactory.  Under 
conditions  of  continued  exposiue  to 
parasites,  retreatment  may  be  needed 
after  4  to  6  weeks.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism.  Bacitracin  methylene 
disalicylate  as  provided  by  046573  in 
§  510.600(c)  of  this  chapter, 
***** 

Dated:  June  19.  2000. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  00-17020  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPart  165 
[CGD1 3-00-022] 
RIN2115-AA97 

Safety  Zone  Regulations,  Seafair  Blue 
Angels  Performance,  Lake 
Washington,  WA 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  waters  of  Lake  Washington,  Seattle, 
Washington.  The  Coast  Guard  is  taking 
this  action  to  safeguard  the  participants 
and  spectators  from  the  safety  hazards 
associated  with  Seafair  Blue  Angels 
Performance.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Puget  Sound  or  his 
designated  representatives. 

DATES:  This  is  effective  from  8:30  a,m. 
Pacific  Daylight  Time  on  August  3 
through  3  p.m.  on  August  6,  2000. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  U.S.  Coast 
Guard  Marine  Safety  Office  Puget 
Sound,  1519  Alaskan  Way  South, 
Building  1,  Seattle,  Washington  98134. 
Normal  office  hours  are  between  7  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Paul  Stocklin,  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (206)  217- 
6232 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  from  date  of  publication  in 
the  Federal  Register.  Due  to  complex 
planning  and  coordination 
requirements,  the  Coast  Guard  was  not 
able  to  obtain  details  of  the  event  thirty 
days  prior  to  its  occvurence.  Because  of 
this,  following  normal  rulemaking 
procedures  would  be  impracticable  and 
contrary  to  the  public  interest.  Prompt 
regulatory  action  is  needed  in  order  to 
provide  for  the  safety  of  spectators  and 
participants  during  the  event.  If  normal 
notice  and  comment  procedures  were 
followed,  this  rule  would  not  become 
effective  until  after  the  date  of  the  event. 
For  this  reason,  following  normal 
rulemaking  procedures  in  this  case 


would  be  impracticable  and  contrary  to 
the  public  interest. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  on  the 
waters  of  Lake  Washington,  Seattle, 
Washington,  for  the  Seafair  Blue  Angels 
Performance.  The  Coast  Guard  has 
determined  it  is  necessary  to  close  the 
area  in  the  vicinity  of  the  air  show  in 
order  to  minimize  the  dangers  that  low- 
flying  aircraft  present  to  persons  and 
vessels.  These  dangers  include,  but  are 
not  limited  to  excessive  noise  and  the 
risk  of  falling  objects  from  any  accidents 
associated  with  low  flying  aircraft.  In 
the  event  that  aircraft  require  emergency 
assistance,  rescuers  must  have 
inunediate  and  unencumbered  access  to 
the  craft.  The  Coast  Guard,  through  this 
action,  intends  to  promote  the  safety  of 
personnel,  vessels,  and  facilities  in  the 
area.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  This  safety  zone 
will  be  enforced  by  Coast  Guard 
persormel.  The  Captain  of  the  Port  may 
be  assisted  by  other  federal,  state,  or 
local  agencies. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)(44  FR  11040, 
February  26,  1979).  We  expect  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  urmecessarv'.  This  expectation  is 
based  on  the  fact  that  the  regulated  area 
established  by  the  proposed  regulation 
would  encompass  an  area  near  the 
middle  of  Lake  Washington,  not 
frequented  by  commercial  navigation. 
The  regulation  is  established  for  the 
benefit  and  safety  of  tjie  recreational 
boating  public,  and  any  recreational 
boating  impact  is  offset  by  the  benefits 
of  allowing  the  Blue  Angels  to  fly.  For 
the  above  reasons,  the  Coast  Guard  does 
not  anticipate  any  significant  economic 
impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  portion 
of  Lake  Washington  from  8:30  a.m.  until 
3  p.m..  Pacific  Daylight  Time,  August 
3rd,  4th,  5th  and  6th,  2000.  The  zone 
will  not  have  a  significant  economic 
impact  due  to  its  short  duration  and 
small  area.  It  is  believed  that  the  only 
vessels  likely  to  be  impacted  will  be 
recreational  boaters  and  small  passenger 
vessel  operators.  The  event  is  held  for 
the  benefit  and  entertainment  of  those 
above  categories.  Because  the  impacts  of 
this  proposal  are  expected  to  be  so 
minimal,  the  Coast  Guard  certifies 
under  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assi.stance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  thp  person 
listed  in  the  (FOR  FURTHER  INFORMATION 
CONTACT)  section. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 


the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  luifunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  is  provided  for 
temporary  safety  zones  of  less  than  one 
week  in  duration.  This  rule  establishes 
a  temporary  safety  zone  of  limited 
duration  which  will  be  within  the  one- 
week  timeframe. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 


z.  rrom  b:ju  a.m.  on  Augusi  j 
through  3  p.m.  on  August  6,  2000,  a 
temporary  §  165.T1 3-020  is  added  to 
read  as  follows: 

§  1 65.T1 3-020    Safety  Zone  Regulations, 
Seafair  Blue  Angels  Performance.  Seattle, 
WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Lake 
Washington,  Washington  State, 
enclosed  by  the  following  points:  All 
waters  of  Lake  Washington.  Washington 
State,  enclosed  by  the  following  points: 
The  North- West  comer  of  Faben  Point  at 
47°35''34.5"  N,  122°15''13''  W;  thence  to 
47°35''48''  N,  122°15''45''  W;  thence  to 
47°36''32''  N,  122°15''59''  W;  thence  to 
47°36''26''  N.  122°16''  38"  W,  thence  to 
47°  35''42''  N,  122n6''24''  W,  thence  to 
the  East  side  of  the  entrance  to  the  West 
highrise  of  the  Interstate  90  bridge, 
thence  Easterly  along  the  South  side  of 
the  bridge  to  a  point  1130  yards  East  of 
the  Western  terminus  of  the  bridge, 
thence  Southerly  to  a  point  in  Andrews 
bay  at  47°33'06''  N,  122°15''32''  W, 
thence  North-East  along  the  shoreline  of 
Bailey  Peninsula  to  its  North-East  point 
at  47°33"44''  N,  122°15''04''  W.  thence 
Easterly  along  the  East-West  line  drawn 
tangent  to  Bailey  Peninsula,  thence 
northerly  along  the  shoreline  of  Mercer 
Island  to  the  point  of  origin.  [Datum: 
NAD  1983] 

(b)  Regulations.  In  accordemce  with 
the  general  regulations  in  Section 
165.23  of  this  part,  no  person  or  vessel 
may  enter  or  remain  in  the  race  course 
portion  of  this  zone,  except  for 
participants  in  the  event,  supporting 
personnel,  vessels  registered  with  the 
event  organizer,  or  other  vessels 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives.  Vessels 
entering  the  spectator  portion  of  the 
Safety  Zone  must  proceed  at  a  slow  no- 
wake  speed  and,  upon  notice,  shall  obey 
the  lawful  order  or  direction  of  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(c)  Applicable  dates.  This  section 
applies  from  8:30  a.m.  until  3  p.m.. 
Pacific  Daylight  Time,  on  August  3,4, 
5  and  6,  2000. 

Dated:  June  28,  2000. 
M.R.  Moore, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  Paget  Sound. 

[FR  Doc.  00-17042  Filed  6-30-00;  4:24  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA0S4/1 01 -5045a;  FRL-6726-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Revised  Format  for  Materials  Being 
Incorporated  by  Reference;  Approval 
of  Recodification  of  the  Virginia 
Administrative  Code;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correcting 

dinendments. 

SUMMARY:  This  document  corrects  errors 
in  the  rule  language  of  a  final  rule 
pertaining  to  EPA's  approval  of  a 
recodification  of  and  associated 
administrative  revisions  to  Virginia's  air 
pollution  control  regulations.  This 
recodification  reorganized  and 
renumbered  the  Virginia  SIP  to  match 
the  numbering  system  set  forth  in  the 
Virginia  Administrative  Code.  In  this 
same  action,  we  also  revised  the  format 
of  40  CFR  part  52  for  materials 
submitted  by  Virginia  that  are 
incorporated  by  reference  (IBR)  into  the 
Virginia  State  implementation  plan 
(SIPs). 

EFFECTIVE  DATE:  July  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  (215)  814-2108  or 
by  e-mail  at  frankford.harold@pa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we"  or  "our"  are  used,  we  mean  EPA. 
On  April  21.  2000  (65  FR  21315),  we 
published  a  final  rulemaking  action 
announcing  our  approval  of  the  revised 
reorganization  of  the  Virginia 
Administrative  Code  (VAC),  including 
reorganization  of  the  ciir  pollution 
control  regulations.  The  intent  of  the 
rule  was  to  approve  the  revised 
regulatory  structure  of  Virginia's  air 
pollution  control  regulations,  and  to  list, 
in  chart  form,  those  Virginia  regulatory 
provisions  which  had  been  incorporated 
by  reference  into  the  Virginia  SIP. 
In  this  docmnent,  we  discovered 
incorrect  information  and  omissions 
related  to  entries  appearing  in  the 
summary  rulemaking  charts  published 
on  pages  21322,  21342,  and  21346.  In 
one  case,  we  did  not  clearly  delineate 
the  provisions  in  Virginia's  compliance 
testing  requirements  (9  VAC  5—40-20) 
which  we  had  historically  approved, 
and  thus  incorporated  by  reference,  as 
part  of  the  Virginia  SIP.  In  the  other 
case,  we  omitted  the  listing  of  eight 
other  Virginia  air  pollution  control  rules 
(either  in  the  9  VAC  5  or  "VR"  format) 


which  EPA  had  incorporated  by 
reference  in  past  rulemaking  actions 
into  the  SIP.  In  this  action,  we  are 
publishing  those  entries  in  40  CFR 
52.2420(c)  which  contained  incorrect 
information  or  were  inadvertently 
omitted  fi-om  the  document. 

At  the  same  time,  we  had  intended  to 
revise  the  citation  of  Virginia's 
compliance  testing  provision  which  we 
had  historically  disapproved  and 
codified  at  40  CFR  52.2423(f)  so  that  it 
reflects  the  current  9  VAC  5  citation. 
This  action  revises  §  52.2423(f)  to  reflect 
the  correct  citation.  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b){B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
commimities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 


subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economirallv  sienificant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technulugy  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  hi 
issuing  this  rule.  EPA  has  taken  the 
necessarv'  steps  to  eliminate  drafting 
errors  and  ambiguitv'.  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  Februar>'  7.  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15.  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  AcX  of  1995  (44 
U.S.C.  3501  ef  seq  ). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nile  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CR.\  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary'  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously.  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  July  6, 
2000.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  The  corrections  to 
40  CFR  52.2420(c)  and  52.2423(f)  for 
Virginia  are  not  "major  rules"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
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reference,  Intergovernmental  relations, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  June  19,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  EPA  Region  III. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  VV  — Virginia 

2.  In  §  52.2420,  the  table  in  paragraph 
(c)  is  amended  by: 

a.  Revising  entry  "5-40-20"  under 
Chapter  40,  Part  I. 


b.  Adding  in  numerical  order  entry 
"5-91-40"  under  Chapter  91,  Part  II. 

c.  Removing  entry  "5-480-20"  and 
adding  new  entries  in  its  place  imder  2 
VAC  5,  Chapter  480. 

The  revisions  and  additions  read  as 
follows: 

§  52.2420    Identification  of  plan. 

***** 

(c)  *   *   * 


EPA-Approved  Regulations  in  the  Virginia  SIP 


State  Citation 
(9  VAC  5) 


Title/subject 


State 


EPA  ap- 


Explanation 


effective         „n„„i  ^-'.^      [former  SIP  ctta- 
date  provaldate  ^^^ 


Chapter  40    Existing  Siationary  Sources    [Part  IV] 
Part  I    Special  Provisions 


5-4O-20  (Except  A.3)  Compliance 


4/1 7/95     4/21/00  1 20-04-02 

65  FR  21315     (Except  A.3). 


C^apie' 


•  f^  p  :   n  n ; 


Mote 


■  e  b- 


ssions  in  the  Northern  Virginia  Area 


Part  11    General  Provisions 


5_91_40 Establishment  of  Regulations  and  Orders 


1/24/97     9/1/99 

64  FR  47670 


2  VAC  5  CHAPTER  480    Regulation  Governing  the  Oxygenation  of  Gasoline 


VR1 15-04-28,  §1  Definitions 

5-480-20 Applicability  

VR115-04-28,  §3 Minimum  oxygenate  content 

VR115-04-28,  §4 Nature  of  oxygenates 

VR1 15-04-28,  §5 Record  keeping  and  transfer  requirements 

VR1 15-04-28,  §6 Gasoline  pump  labeling 

VR1 15-04-28,  §7 Sampling,  testing  and  oxygen  content  calculations 

VR1 15-04-28,  §8 Compliance  and  enforcement  


11/1/93    4/15/94 

39  FR  17942 
11/1/96     2/17/00 

65  FR  8051 
11/1/93     4/15/94 

39  FR  17942 
11/1/93    4/15/94 

39  FR  17942 
11/1/93     4/15/94 

39  FR  17942 
11/1/93     4/15/94 

39  FR  17942 
11/1/93     4/15/94 

39  FR  17942 
11/1/93     4/15/94 

39  FR  17942 


SIP  Effective 
Date:  4/3/00. 
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§  52.2423    [Amended] 

3.  In  §  52.2423(0,  the  citaUon 
"Section  120-04-02.A.3."  is  revised  to 
read  "Section  9  VAC  5-40-20.A.3." 

(FR  Doc.  00-16366  Filed  7-5-00;  8:45  am] 

3tLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL~6730-6! 
RIN  2060-AE86 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  tor  Polyether 
Poiyols  Production:  Synthetic  Organic 
Chemical  Manufacturing  Industry; 
Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production,  and 
Petroleum  Refineries 

AGENCY:  Environmental  Protection 
\4''ncy  (EPA). 

ACTION:  Withdrawal  of  amendment  in 
direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
the  EPA  is  withdrawing  an  amendment 
from  the  May  8.  2000  direct  final  rule 
for  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Polyether  Poiyols  Production;  Synthetic 
Organic  Chemical  Manufacturing 
Industry;  Epoxy  Resins  Production  and 
Non-Nylon  Polyamides  Production;  and 
Petroleimi  Refineries.  The  amendment 
being  withdrawn  deals  with  the 
definition  of  equipment  leak  in  the 
Petroleum  Refineries  NESHAP.  The 
withdrawal  of  the  amendment  from  the 
direct  final  rule  will  only  affect  sources 
subject  to  the  Petroleum  Refineries 
NESHAP. 

DATES:  Amendment  6  in  the  direct  final 
rule,  which  amends  §  63.641,  published 
on  May  8,  2000  (65  FR  26491),  is 
withdrawn  as  of  July  6.  2000.  The 
remaining  amendments  will  be  effective 
July  7.  2000,  as  stated  in  the  May  8  rule. 
ADDRESSES:  Docket  numbers  A-90-20 
(Hazardous  Organic  NESHAP);  A-92-37 
(Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production);  A-93- 
48  (Petroleiun  Refineries);  and  A-96-38 
(Polyether  Poiyols  Production)  contain 
supporting  information  used  in 
developing  the  standards.  The  dockets 
are  located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460,  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  E.  Rosensteel  at  (919)  541-5608, 
Emission  Standards  Division  {MD-13), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  electronic  mail  address 
"rosensteel.bob@epa.gov". 

SUPPLEMENTARY  INFORMATION:  On  May  8, 
2000.  the  EPA  published  a  direct  final 
rule  (65  FR  26491)  and  a  parallel 
proposal  (65  FR  26544)  to  amend 
portions  of  the  NESHAP  for  Polyether 
Poiyols  Production;  Synthetic  (Drganic 
Chemical  Manufacturing  Industry; 
Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production;  and 
Petroleum  Refineries.  The  EPA  stated  in 
the  direct  final  rule  that  if  releveint, 
adverse  comments  were  received  by 
June  7,  2000,  the  EPA  would  publish  a 
document  to  withdraw  the  affected 
portions  of  the  direct  final  rule  before  its 
effective  date  of  July  7,  2000.  The  EPA 
received  an  adverse  comment  on 
Amendment  6  in  the  direct  final  rule 
and,  therefore,  is  withdrawing 
Amendment  6.  This  withdrawal  of 
Amendment  6  only  affects  sources 
subject  to  the  Petroleiun  Refineries 
NESHAP  (40  CFR  part  63,  subpart  CC). 
Amendment  6  would  have  changed  the 
definition  of  equipment  leak  to  add  the 
term  "connectors"  to  the  equipment 
leak  provisions  in  the  NESHAP 

The  adverse  comment  stated  that  the 
EPA's  rationale  for  adding  connectors  to 
the  list  of  equipment  in  the  definition  of 
equipment  leak  was  not  supported  by 
the  record  of  the  rulemaking  for  the 
Petroleum  Refineries  NESHAP.  It 
indicated  that  meetings  with,  and 
correspondence  from,  EPA  and  Congress 
supported  flexibility  and  the  New 
Source  Performance  Standard  (NSPS) 
option  without  connectors.  Therefore, 
the  EPA  is  withdrawing  this  amendment 
and  will  decide  the  appropriate 
response  to  this  comment.  The  19 
amendments  for  which  we  did  not 
receive  adverse  comments  will  become 
effective  on  July  7,  2000,  as  provided  in 
the  May  8,  2000  direct  final  rule  (65  FR 
26491). 

Dated:  June  30,  2000. 
Robert  Brenner, 

Acting,  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  00-17068  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
lOPP-301008:  FRL-659a-1] 

RIN  2070-AB78 

Tebufenozide;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-iimited  tolerance  for  residues  of 
tebufenozide  (benzoic  acid,  3,5- 
dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide)  in  or  on  grapes. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
imder  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
grapes.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  tebufenozide  in  this  food  commodity. 
The  tolerance  will  expire  and  is  revoked 
on  December  31,  2001. 

DATES:  This  regulation  is  effective  July 
6,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301008.  must  be  received 
by  EPA  on  or  before  September  5,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  bv  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
301008  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number,  703-305-6463;  e-mail  address: 
maddpn.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 
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Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially aflected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "  FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the    Federal  Register-Environmental 
Documents     \'ou  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301008.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an' 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 


excluding  legal  hoUdays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  is 
establishing  a  tolerance  for  residues  of 
the  insecticide  tebufenozide,  in  or  on 
grapes  at  3  parts  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

Section  408{1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  residt  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposxu^s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  emd  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 


in.  Emergency  Exemption  for 
Tebufenozide  on  Grapes  and  FFDCA 
Tolerances 

Grapes  are  California's  number  one 
ranked  crop  in  dollar  value,  accounting 
for  over  90%  of  the  grapes  grown  in  the 
United  States.  The  European  export 
market  for  California  wines  accounts  for 
well  over  $250  million.  The  Grape  Leaf 
folder  causes  injury  in  the  leirval  stages 
by  rolling  and  feeding  on  the  leaves, 
reducing  photosynthetic  function.  The 
Omnivorous  leaf  roller  directly  reduces 
grape  yields  by  injuring  the  flowers  and 
developing  berries  it  feeds  on.  The 
Omnivorous  leaf  roller  also  allows  entry 
of  bunch  rot  organisms  that  damage 
entire  clusters  which  may  result  in 
rejection  at  the  winery. 

Cryolite  is  the  registered  alternative 
most  often  used  to  control  both  Grape 
Leaf  folders  and  Omnivorous  leaf 
rollers.  However,  for  the  2000  crop  year, 
nearly  all  major  California  wineries  with 
export  markets  have  advised  their 
growers  that  they  will  not  accept  grapes 
which  have  been  treated  vdth  cryolite  or 
any  other  product  which  would  affect 
the  level  of  fluorides  in  wine.  The 
European  Community  recently 
established  strict  tolerance  levels  of  1 
ppm  with  respect  to  fluoride  residues. 
There  is  a  direct  correlation  between 
even  limited  use  of  cryolite  on  win* 
grapes  which  can  result  in  fluoride 
levels  in  wine  above  3  ppm.  Therefore, 
the  State  claims  that  there  is  no  feasible 
registered  alternative  available  to  wine 
growers  to  control  these  pests.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  tebufenozide  on  grapes  for 
control  of  Omnivorous  leaf  roller  and 
Grape  leaf  folder  in  California.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  wine  grapes  for  the  State.  However, 
the  Agency  does  not  believe  that  an 
urgent  and  non-routine  finding  can  be 
made  for  table  grapes  since  growers  can 
still  use  cryolite. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  grapes.  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessan'  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportxinity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
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this  tolerance  will  expire  and  is  revoked 
on  December  31.  2001.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  grapes  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EPA's 
registration  requirements  for  use  on 
grapes  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circiunstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  California  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  tebufenozide,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiu-e  to  pesticide  residues.  For 


further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tebufenozide  in  or  on  grapes  at  3  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  observed 
adverse  effect  level  (NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  dose  at  which 
the  lowest  observed  adverse  effect  level 
(LOAEL)  of  concern  are  identified  is 
sometimes  used  for  risk.assessment  if  no 
NOAEL  was  achieved  in  the  toxicology 
study  selected.  An  uncertainty  factor 
(UF)  is  applied  to  reflect  uncertainties 
inherent  in  the  extrapolation  fi"om 
laboratory  animal  data  to  humans  and  in 
the  variations  in  sensitivity  among 
members  of  the  human  population  as 
well  as  other  imknowns.  An  UF  of  100 
is  routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RflD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  safety 
factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposxire)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departm-e  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiu-e  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated. 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Tebufenozide  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concem  for  Risk 

Assessment 

Study  and  Toxicological  Effects 

Acute  dietary  females  13-50  years  of 
age 

None 

Not  applicable 

Not  applicable 

Acute  dietary  general  population  in- 
cluding infants  and  cfiildren 

None 

Not  applicable 

Not  applicable 

Ctironic  dietary  all  populations 

NOAEL  =  1.8  milligram/ 
kilogram/day  (mg/kg/day) 
UF=  100  Chronic  RfD  = 
0.018  mg/kg/day 

FQPA  SF  =  1  cPAD  = 
ctironic  RfD  +  FQPA  SF 
=  0.018  mg/kg/day 

Chronic  toxicity  study  in  dogs  LOAEL  =  8.7 
mg/kg/day  based  on  growth  retardation,  al- 
terations     in      hematology      parameters, 
changes       in       organ       weights,       and 
histopathological    lesions    in    the    bone, 
spleen  and  liver. 

Stiort-tem  dernial  (1  to  7  days)  (resi- 
dential) 

None 

Not  applicable 

Not  applicable 
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Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Tebufenozide  for  Use  in  Human  Risk 

Assessment— Continued 

Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 

Study  and  Toxicological  Effects 

Intermediate-term  dermal  (1  week  to 
several  months)  (residential) 

Nor>e 

Not  applicable 

Not  applicable 

Long-term  dermal  (several  months  to 
lifetime)  (residential) 

None 

Not  applicable 

Not  applk:abie 

Shon-term  inhalation  (1   to  7  days) 
(residential) 

None 

Not  applicable 

Not  applicable 

intermediate-tenn  inhalation  (1  week 
to  several  months)  (residential) 

None 

Not  applicable 

Not  applicable 

Long-term  inhalation  (several  months 
to  lifetime)  (residential) 

None 

Not  applicable 

Not  applicable 

Cancer  (oral,  dermal,  inhalation) 

Tebufenozide  is  classified 
as  Group  E  (no  evidence 
of  carcinogenicity  in  hu- 
mans). 

Not  applicable 

Not  applicable 

*The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.482)  for  the 
residues  of  tebufenozide,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Tolerances,  listed  under  40  CFR 
180.482,  currently  exist  for  residues  of 
tebufenozide  on  apples,  berries,  brassica 
crop  group,  canola,  cotton,  cranberries, 
pome  fruits,  pecans,  mint,  sugarcane, 
turnips,  fruiting  vegetables,  leafy  green 
vegetables,  and  walnuts.  Additionally, 
time-limited  tolerances  for  eggs,  milk, 
pears,  peanuts,  peppers,  rice,  sugarcane, 
sweet  potatoes,  and  livestock 
commodities  of  cattle,  goats,  hogs, 
horses,  poultry  and  sheep  have  been 
established.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  tebufenozide  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
attributable  to  a  single  dose  or  1  day 
exposure.  Therefore,  no  toxicological 
endpoint  was  identified  for  acute 
toxicity  and  no  acute  dietary  risk 
assessment  is  needed. 

ii.  Chronic  exposure.  ]n  conducting 
this  chronic  dietarj'  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 


Surveys  of  Food  Intake  by  hadividuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments. 

Data  included  in  the  application 
indicate  no  tebufenozide  concentration 
in  grape  juice  or  raisins.  For  the  chronic 
analysis,  tolerance  level  residues  and 
some  percent  crop  treated  (PCT)  and 
some  market  share  assumptions  were 
used.  Where  market  share  information 
was  available,  it  was  used  in  preference 
over  PCT  data  since  it  is  the  larger,  more 
conservative  number  and  therefore  more 
protective  of  hvunan  health. 

iii.  Cancer.  Tebufenozide  is  classified 
as  Group  E  (no  evidence  of 
carcinogenicity  in  himians). 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(F)  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  Ukely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  luider  estimate  exposure  for 
any  significant  subpopulation  group; 
and  Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 


section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows:  <  1%  almonds,  2%  apples,  1% 
dry  beans/peas,  3%  fresh  cabbage,  2% 
cole  crops,  4%  cotton,  3%  fresh 
spinach,  29%  processed  spinach,  5% 
sugarcane  and  16%  walnuts. 

The  Agency  used  Percent  Market 
Share  information  as  follows:  10% 
pome  fruit,  19%  cotton,  82%  sugarcane, 
10%  fruiting  vegetables.  14%  leafy 
vegetables,  18%  cole  crop  vegetables, 
and  25%  blueberries. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figiu^  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to  under 
estimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
imder  estimation.  As  to  Conditions  2 
and  3,  regional  consumption 
information  and  consumption 
information  for  significant 
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subpopulations  is  taken  into  account 
:^-"*through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
tebufenozide  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
tebufenozide  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
tebufenozide. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
screening  concentration  in  ground  water 
(SCI-GROW),  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENfEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 


ever  exceea  numan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %RflD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  tebufenozide 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  tebufenozide 
for  chronic  exposures  are  estimated  to 
be  17  parts  per  billion  (ppb)  for  surface 
water  and  1  ppb  for  groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Tebufenozide  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, ' 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conmion  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 


Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Safety  factor  for  infants  and  children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

ii.  Developmental  toxicity  studies.  In 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits,  there  was  no 
evidence  of  maternal  or  developmental 
toxicity;  the  maternal  and 
developmental  NOAELS  were  1,000  mg/ 
kg/day  (highest  dose  tested). 

iii.  Reproductive  toxicity  study.  In  2- 
generation  reproduction  studies  in  rats, 
toxicity  to  the  fetuses/offspring,  when 
observed,  occiured  at  equivalent  or 
higher  doses  than  in  the  maternal/ 
parental  animals. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  data  provided  no  indication  of 
increased  sensitivity  of  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposure  to 
tebufenozide.  No  maternal  or 
developmental  findings  were  observed 
in  the  prenatal  developmental  toxicity 
studies  at  doses  up  to  1 .000  mg/kg/day 
in  rats  and  rabbits.  In  the  2-generation 
reproduction  studies  in  rats,  effects 
occurred  at  the  same  or  lower  treatment 
levels  in  the  adults  as  in  the  offspring. 

v.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebufenozide  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Data 
provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
tebufenozide.  Based  on  this,  EPA 
concludes  that  reliable  data  support  the 
use  of  the  standard  100-fold  uncertainty 
factor,  and  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
removed. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
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estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD — (average 
food  +  chronic  non-dietary,  non- 
occupational exposure)).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA  to  calculate  DWLOCs: 
2  Liter/70  kilograms  (adult  male),  2L/60 
kg  (aduh  female),  and  IL/IO  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  vary  on  an 


individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
tebufenozide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposiue  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futvue,  EPA  will  reassess  the  potential 
impacts  of  tebufenozide  on  drinking 


water  as  a  part  ol  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  No  toxicological 
endpoint  was  identified  for  acute 
toxicity.  Therefore,  no  acute  aggregate 
risk  assessment  is  needed. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  tebufenozide  from  food 
will  utilize  20%  of  the  cPAD  for  the 
U.S.  population,  75%  of  the  cPAD  for 
non-nursing  infants  and  51%  of  the 
cPAD  for  children  (1-6  years  old).  There 
are  no  residential  uses  for  tebufenozide 
that  result  in  chronic  residential 
exposure  to  tebufenozide.  In  addition, 
despite  the  potential  for  chronic  dietary 
exposure  to  tebufenozide  in  drinking 
water,  after  calculating  the  DWLOCs 
and  comparing  them  to  conservative 
model  estimated  environmental 
concentrations  of  tebufenozide  in 
surface  and  ground  water.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cP AD. 


Population  Sut)group 


cPAD  mg/    | 
kg/day 


%  cPAD 
(food) 


Surface 
water  EEC 

(PPb) 


Ground 

water  EEC 

(PPb) 


Chronic 

DWLOC 

(Ppb) 


US  population  

Non-nursing  infants  (<1  year  old) 
Females  (13+,  nursing) 


0.018 
0.018 
0.018 


20% 
75% 
23% 


17 
17 

17 


500 

50 

400 


3.  Short-term  and  intermediate-term 
risk.  Short-term  and  Intermediate-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Tebufenozide  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Additionally,  no 
toxicological  effects  have  been 
identified  for  short-term  and 
intermediate-term  toxicity.  Therefore, 
the  aggregate  risk  is  the  sum  of  the  risk 
from  food  and  water,  which  were 
previously  addressed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Tebufenozide  is  classified 
as  Group  E  (no  evidence  of 
carcinogenicity  in  humans). 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  emd  children 
from  aggregate  exposure  to  tebufenozide 
residues 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example — gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 


requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa,gov. 

B.  International  Residue  Limits 

There  are  no  Mexican  Maximum 
Residue  Limits  (MRL)  for  tebufenozide 
in  or  on  grapes.  Codex  has  a  1.0  ppm 
MRL  on  grapes  for  fat  soluble 
tebufenozide.  Canada  has  a 
tebufenozide  MRL  on  grapes  at  0.5  ppm. 
International  harmonization  is  not 
feasible  for  this  action. 

C.  Conditions 

Grapes  are  not  rotated;  therefore,  a 
discussion  of  rotational  crop 
requirements  is  not  germane  to  this 
action. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  benzoic  acid,  3,5- 
dimethyl-l-(l,ldimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide,  tebufenozide, 
in  or  on  grapes  at  3  ppm. 


Vn.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  emy  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regiilation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
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you  must  identify  docket  control 
number  OPP-301008  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  5,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
Dn  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
niunber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW  ,  Washington,  DC  20460. 


If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yovir  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resoiu-ces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PLRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301008,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  coiuier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCfi 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  yoiu  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  17Q.32). 

VIII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 


U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  wth 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,"  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntar>' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the   *  - 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
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iifiin 


by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n](4) 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  public  ation  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  |une  6,  2000. 
I  ames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321{q),  (346a)  and 
371. 

2.  In  §180.482,  by  alphabetically 
adding  "Grapes"  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  180.482     Tebutenozide.  tolerances  for 
residues 


(b)Secfaon  18  emergency  exemptions. 


Commodity 


^^?      Expiration/ 
f^i        Revocation 

lion 


Date 


Grapes 


3.0 


12/31/01 
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BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301007;  FRL-6590-3] 
RIN  207O-AB 

Fiudioxonll:  Extension  of  Tolerance  tor 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  fludioxonil  in  or  on 
strawberries  at  2  parts  per  million  (ppm) 
for  an  additional  1-year  period.  This 
tolerance  will  expire  and  is  revoked  on 
May  31,  2001.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  strawberries.  Section 
408{1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  requires  EPA  to  estabUsh 
a  time-Umited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective  July 
6,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301007,  must  be  received 
by  EPA  on  or  before  September  5,  2000. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
301007  in  the  subject  line  on  the  first 
page  of  your  responsf 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  703  308-9362;  and  e-mail 
address:  schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 


manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  Poten- 
tially Affected  Entities 

IrnJustry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufactunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  imder  FOR  FURTHER  information 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  xmder 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
estabUshed  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-301007.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Ihiblic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  bom  8:30 
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a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  April  21,  1999 
(64  FR  19484)  (FRL-6073-1),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  fludioxonil  in  or  on  strawberries  at  2 
ppm,  with  an  expiration  date  of  May  31, 
2000.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  estabhsh  a  tima-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  the  product  Switch  62.5  WG, 
containing  the  active  ingredients 
fludioxonil  and  cyprodinil  on 
strawberries  for  this  year's  growing 
season  due  to  the  urgent  and  non- 
routine  situation  which  exists  for  South 
Carolina  strawberry  growers  due  to  the 
cancellation  of  vinclozolin  use  on 
strawberries  and  the  restriction  on 
iprodione  use  to  pre-bloom  only;  this 
reduces  the  number  of  fungicide 
applications  available  for  season-long 
control  below  that  needed,  should 
disease  pressure  be  heavy.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  fludioxonil  on  strawberries 
for  control  of  gray  mold  in  South 
Carolina. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  fludioxonil  in 
or  on  strawberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  4b8(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  21,  1999  (64  FR  19484).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 


additional  1-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Re^ster  to  remove  the  revoked 
tolerjmce  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
May  31,  2001,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occinred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

HI.  Directions  and  Hearing  Requests 

Under  section  408(gJ  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regidation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301007  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  5,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 


evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  mav  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
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number  OPP-301007,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
persun  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B,  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibihty 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

rV'.  Regulatory  .Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 


1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 

Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule  '  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  )une  2,  2000. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART18(HAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a) 
and  371. 

§180.516    [Amended] 

2.  In  §  180.516.  amend  the  table  in 
paragraph  fb)  by  changing  the  date  "5f 
31/00"  to  read  "5/31/01". 

[FR  Doc.  00-17075  Filed  7-5-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  101 

[CC  Docket  No  92-97:  FCC  00-223] 

Removal  of  LMDS  Eligibility 
Restriction 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allows  to 
sunset  as  of  June  30,  2000,  the  Local 
Multipoint  Distribution  Service  (LMDS) 
eligibihty  restriction.  That  restriction 
prohibits  incumbent  local  exchange 
carriers  and  cable  companies  from 
having  an  attributable  interest  in  the 
LMDS  A  block  license  that  overlaps 
with  ten  percent  or  more  of  the 
population  in  their  service  areas.  The 
action  is  taken  to  complete  the 
Commission's  review  of  this  restriction. 
EFFECTIVE  DATE:  Effective  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wolfe   202^18-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary'  of  the  Commission's  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order  (Third  R&O/MO&O) 
in  CC  Docket  No.  92-97;  FCC  00-00- 
223,  adopted  June  20,  2000,  and 
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released  June  27,  2000.  The  complete 
text  of  this  Third  R&O/MO&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street,  S.W., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS,  hic),  CY-B400,  445  12th 
Street,  S.W.,  Washington,  DC. 

Synopsis  of  the  Third  R&O/MO&O 

1.  This  Third  R&O/MO&O  completes 
the  Commission's  review  of  the  Local 
Multipoint  Distribution  Service  (LMDS) 
eligibility  restriction,  which  prohibits 
incumbent  local  exchange  carriers 
(LECs)  and  cable  companies  from 
having  an  attributable  interest  in  the 
LMDS  A  block  license  that  overlaps 
with  ten  percent  or  more  of  the 
population  in  their  service  area.  As  a 
result  of  that  review,  the  Commission 
allows  the  scheduled  sunset  of  that 
restriction  to  occiu-  as  of  June  30,  2000. 
The  eligibility  restriction  was  adopted 
in  the  Second  Report  and  Order  in  this 
proceeding  (62  FR  23148,  April  29. 
1997),  subject  to  an  expiration  date  of 
June  30,  2000.  The  Commission,  in 
adopting  the  restriction,  noted  that  it 
would  undertake  a  review  of  the 
restriction  prior  to  its  simset.  (47  CFR 
101.1003(a).) 

2.  In  adopting  the  LMDS  eligibility 
restriction,  the  Commission  considered 
four  factors.  First,  that  LMDS  was  a 
likely  vehicle  for  the  provision  of  local 
telephony,  multi-channel  video 
distribution  (MVPD)  service,  or  both. 
Second,  the  Commission  found  that  the 
incumbent  local  exchange  carriers 
(LECs)  and  incumbent  cable  companies 
were  dominant  in  their  respective 
markets,  would  have  a  strong  incentive 
to  obtain  an  LMDS  license  in  order  to 
prevent  a  new  entrant  from  obtaining 
the  license  and  competing  directly  in 
the  incumbent's  current  market,  and 
would  have  no  incentive  to  use  the 
LMDS  spectrum  to  offer  services  that 
would  compete  with  their  own  services. 
Third,  the  Commission  determined  that 
a  short-term  eligibility  restriction,  with 
ajqi  opportunity  for  review,  would  be  the 
best  means  to  increase  competition  in 
the  local  and  telephony  and  MVPD 
markets,  in  light  of  the  Commission's 
belief  that  there  would  be  sufficient 
entity  and  increases  in  competition  to 
permit  sunset  within  three  years. 
Fourth,  the  Commission  found  that 
efficiencies  arising  from  ownership  of 
an  LMDS  system  by  an  incimibent  LEG 
or  incumbent  cable  provider  had  not 
been  shown. 

3.  As  a  result  of  its  review,  the 
Commission  first  concludes  that  the 


standard  for  determining  whether  to 
simset  the  eligibility  restriction  should 
be  whether  open  eligibility  poses  a 
significant  likelihood  of  substantial 
competitive  harm  in  specific  markets, 
and,  if  so,  whether  eligibility 
restrictions  are  an  effective  way  to 
address  that  harm.  The  Commission 
determines  that  the  record  does  not 
support  a  conclusion  that  open 
eligibility  poses  such  a  significant  threat 
of  substantial  competitive  harm  in 
specific  markets;  indeed,  open 
eligibility  may  improve  the  availability 
of  services,  especially  in  rural  areas. 

4.  The  Commission,  as  discussed 
more  fully  in  the  complete  text  of  the 
Third  R&O/MO&O.  therefore  finds  that 
the  LMDS  eligibility  restriction  should 
be  allowed  to  sunset  because  open 
eligibility  (1)  will  not  pose  a  significant 
likelihood  of  substantial  competitive 
harm  in  any  market;  (2)  is  likely  to 
provide  access  to  additional  capital  to 
hilly  develop  LMDS;  (3)  will  treat  LMDS 
similarly  to  substitutable  spectrum;  and 
(4)  should  help  make  services  more 
available  in  rural  areas. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

5.  This  is  a  summary  of  the  Final 
Regulatory  Flexibility  Analysis.  The  full 
Final  Regulatory  Flexibility  Analysis 
may  be  found  at  Appendix  D  of  the 
complete  Third  Report  and  Order  and 
Memorandum  Opinion  and  Order. 

6.  In  order  to  ensure  compliance  with 
the  requirements  contained  in  the 
Regiilatory  Flexibility  Act  (RFA)  and  to 
alert  all  affected  entities  of  the 
repercussions  of  the  Commission's 
action,  an  Initial  Regulatory  Flexibility 
Anadysis  (IRFA)  was  incorporated  in 
Appendix  B  of  the  Sixth  Notice  of 
Proposed  Rulemaking  (Sixth  NPRM).  64 
FR  71373.  December  21.  1999,  in  this 
proceeding.  Additionally,  a  Final 
Regulatory  Flexibility  Analysis  was 
included  in  Appendix  D  of  the  Second 
Report  and  Order  in  this  proceeding. 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  Fifth 
NPRM  (62  FR  16514,  April  7,  1997), 
including  comment  on  the  IRFA.  The 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA),  contained  in  the  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order  (Third  R&O), 
conforms  to  the  RFA. 

Need  for.  and  Objectives,  of  the  Third 
R&O 

7.  The  Commission  allows  to  sunset 
the  Local  Multipoint  Distribution 
Service  (LMDS)  eligibility  restriction 
which  prohibits  incimibent  local 
exchange  carriers  (ILECs)  and  cable 


companies  from  having  an  attributable 
interest  in  the  LMDS  A-block  license 
that  overlaps  with  ten  percent  or  more 
of  the  population  in  their  service  areas. 
This  restriction  was  initially  imposed 
because  of  concern  the  ILECs  and  the 
cable  companies  would  use  LMDS 
spectrum  to  eliminate  the  threat  of 
competitive  entry  in  the  local  exchange 
telephone  and  cable  markets,  in  which 
they  are  dominant  The  Third  R&O  finds 
that  the  LMDS  A-block  eligibility 
restriction  is  no  longer  necessary  to 
protect  LMDS  as  a  source  of  competition 
with  ILECs  and  incumbent  cable 
companies,  and  that  the  benefits  of 
removing  the  restriction  outweigh  any 
benefits  of  retaining  the  restriction. 

Summary  of  Significant  Issues  Raised 
Bv  Public  Comments  in  Response  to  the 
IRFA  or  the  FRFA 

8.  The  central  issue  in  this  proceeding 
is  the  continued  need  for  the  eligibility 
restriction.  The  restriction  was  adopted 
subject  to  an  expiration  date  of  June  30. 
2000.  The  expiration  date,  like  the  other 
issues  in  this  proceeding,  was  the  result 
of  notice  and  comment  procedures.  The 
Commission  received  fourteen 
comments  and  eight  reply  comments  in 
response  to  the  Sixth  NPRM. 

9.  No  comments  were  received 
directly  regarding  the  IRF.A  or  the  FRFA 
contained  in  the  Second  R&O.  The  Sixth 
NPRM  sought  comment  on  whether  the 
standard  for  determining  whether  the 
restriction  is  extended  should  be  that 
the  incumbent  LECs  or  cable  companies 
continue  to  have  substantial  market 
power  in  the  provision  of  local 
telephone  or  cable  television  services,  or 
if  a  different  standard  should  be  used. 
As  discussed  in  paragraphs  6-7  of  the 
Third  R&O.  the  Sixth  NPR^1  also 
suggested  two  alternative  standards. 
Although  most  of  the  commenters 
support  allowing  the  eligibility  rule  to 
sunset,  those  who  comment  on  the 
standard  are  somewhat  divided.  Several 
commenters  argue  in  favor  of  using  the 
market  dominance  standard  to  decide 
whether  the  eligibilitv  should  sunset. 

lU.  The  Commission  agrees  with  the 
majority  of  parties  who  comment  on  the 
standard  issue,  and  either  urge  the 
Commission  to  adopt  the  39  GHz 
standard  or  at  least  to  reject  the 
"substantial  market  power"  standard. 
Therefore,  the  Commission  adopts  the 
39  GHz  standard   In  paragraphs  8-9  of 
the  Third  R&O.  the  Commission  details 
the  rationale  for  selecting  the  39  GHz 
test  as  the  appropriate  standard  to  apply 
in  determining  whether  the  LMDS 
restriction  should  sunset. 

11.  The  Sixth  NPRM  asked  what 
services  are  likely  to  be  provided  on 
LMDS.  The  Commission  agrees  with  the 
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majority  of  commenters  on  this  issue 
who  contend  that  the  LMDS  A  block 
Ucensees  provide  or  are  expected  to 
provide  broadband  services,  instead  of 
local  telephone  or  cable  services. 
Because  the  Commission  believes  that 
the  LMDS  A  block  is  not  being  used  to 
provide  services  which  are  primarily 
local  exchange  or  multi-channel  video 
distribution  (M\TD).  the  Third  R&O 
concludes  that  it  is  unlikely  that  the 
possible  use  of  LMDS  spectrum  by 
incumbents  will  result  in  the  blocking 
of  entr\'  into  those  services,  and  thus 
allows  the  restriction  to  lapse 
Commenters  also  generally  contend  that 
the  broadband  market  is  robust  and 
competitive,  and  that  incumbent  cable 
companies  and  incumbent  LLCs  could 
not  use  LMDS  spectrum  to  dominate  the 
broadband  market.  The  Commission 
finds  that  an  increasing  number  of 
broadband  firms  and  technologies  are 
providing  growing  competition  to 
incumbent  LECs  and  cable  companies, 
apparently  limiting  the  threat  that  they 
will  be  able  to  preclude  competition  in 
the  provision  of  broadband  services. 
The  Commission  also  finds  no  evidence 
that  the  incumbent  LECs  or  incumbent 
cable  companies  have  the  incentive  to 
warehouse  LMDS  licenses  in  order  to 
protect  their  control  of  these  markets 
from  competition.  These  issues  are 
discussed  at  paragraphs  14 — 21  in  the 
Third  R&O. 

12.  Although  the  majority  of 
commenters  favor  the  sunset  of  LMDS 
eligibility  restrictions,  some 
commenters  argue  that  it  is  prematiu-e  to 
terminate  the  restriction  because  the 
first  LMDS  products  are  just  becoming 
available  in  the  United  States. 
Paragraphs  23-33  in  the  Third  R&O 
explain  the  Commission's  rationale  for 
rejecting  this  contention  Briefly,  the 
Third  R&O  sunsets  the  LMDS  eligibility 
restriction  because  open  eligibility  (1) 
will  not  pose  a  significant  likelihood  of 
substantial  competitive  harm  in  any 
market;  (2)  is  likely  to  provide  access  to 
additional  capital  to  fullv  develop 
LMDS;  (31  will  treat  LMDS  similarly  to 
substitutable  spectrum;  and  (4)  should 
help  make  ser\'ices  more  available  in 
rural  areas.  Paragraphs  14-21of  the 
Third  R&O  find  that  the  record  does  not 
support  a  conclusion  that  open 
eligibility  poses  a  significant  threat  of 
substantial  competitive  harm  in  specific 
markets.  LEC  or  MVPD.  or  that 
eligibility  restrictions  are  an  effective 
wav  of  addressing  potential  competitive 
harm   Paragraph  24  of  the  Third  R&O 
discusses  how  removal  of  the  restriction 
may  result  in  access  to  capital  resources 
to  more  fully  develop  LMDS.  Paragraphs 
26  and  27  detail  why  LMDS  should  be 


treated  no  differently  from  other 
substitutable  spectrum. 

13.  Paragraphs  28-29  discuss 
allegations  by  rural  commenters  that  the 
LMDS  in-region  eligibility  restriction 
imposes  seversd  disadvantages  on  small, 
rural  telecommunications  carriers.  The 
Third  R&O.  while  recognizing  that  the 
eligibility  restriction  was  initially 
imposed  on  rural  markets  because  the 
Commission  believed  that  it  could 
stimulate  competition  to  LECs  in  these 
markets,  now  finds  that  this  has  not 
occurred,  and  that  allowing  the 
eligibility  restriction  to  sunset  will 
remove  possible  impediments  to  small 
and  rural  carrier  LMDS  deployment. 
The  negative  effects  of  the  eligibility 
restriction  on  small  and  rural  entities 
and  consumers,  are  discussed  more 
fully  in  paragraphs  28-32  of  the  Third 
R&O. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  V\Qiich  Rules  Will 
Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992.  there  were  approximately  275,801 
small  organizations. 

Common  Carrier  Services  and  Related 
Entities.  According  to  data  in  the  most 
recent  Commission  Carrier  Locator 
Interstate  Service  Providers  report,  there 
are  3,528  interstate  carriers,  including 
inter  alia,  local  exchange  carriers, 
wireline  carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

The  SBA  has  defined  establishments 
engaged  in  providing  "Radiotelephone 
Communications"  and  "Telephone 
Communications,  Except 
Radiotelephone"  to  be  small  businesses 


when  they  have  no  more  than  1,500 
employees.  The  Commission  discusses 
the  total  estimated  number  of  telephone 
companies  falling  within  the  two 
categories  and  the  number  of  small 
businesses  in  each,  and  then  attempts  to 
refine  further  those  estimates  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  the  rules. 

The  Commission  includes  small 
incumbent  LECs  in  this  present  RFA 
analysis.  The  SBA's  Office  of  Advocacy 
contends  that,  for  RFA  purposes,  small 
incumbent  LECs  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope. 

Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
the  Census  (Census  Bureau)  reports  that, 
at  the  end  of  1992,  there  were  3,497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators, 
covered  specialized  mobile  radio 
providers,  and  resellers.  The 
Commission  finds  it  reasonable  to 
conclude  that  fewer  than  3.497 
telephone  service  firms  are  small  entity 
telephone  service  firms  or  small  ILECs 
that  may  be  affected  by  the  action  t^l^en 
in  this  Third  R&O. 

Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1,500  persons.  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
ILECs.  The  Commission  is  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  quahfy  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  fewer  than 
2,295  small  telephone  communications 
companies  other  than  radiotelephone 
companies  are  small  entities  or  small 
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ILECs  that  may  be  affected  by  the 
actions  taken  in  this  Third  R&O. 

Loca]  Exchange  Carriers,  Competitive 
Access  Providers,  Competitive  Local 
Exchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  for  small  providers  of  local 
exchange  service,  competitive  access 
providers,  or  competitive  local  exchange 
carriers.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  telecommunications  industry 
revenue  data,  1,348  carriers  reported 
that  they  were  engaged  in  the  provision 
of  incumbent  local  exchange  services, 
and  212  carriers  reported  that  they  were 
providing  competitive  access  or 
competitive  local  exchange  services. 
The  Commission  is  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  fewer  than 
1,560  providers  of  local  exchange 
service,  or  of  competitive  access  or 
competitive  local  exchange  services  are 
small  entities  or  small  entities  that  may 
be  affected  by  the  actions  taken  in  this 
Third  R&O.  ' 

A-Block  LMDS  Providers.  The  total 
number  of  A-block  LMDS  licenses  is 
limited  to  493.  one  for  each  Basic 
Trading  Area.  The  Commission  has  held 
auctions  for  all  493  licenses,  in  which 
it  defined  "very  small  business" 
(average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $15 
million),  "small  business"  (more  than 
$15  million  but  not  more  than  $40 
million),  and  "entrepreneur"  (more  than 
$40  but  not  more  than  $75  million) 
bidders.  There  have  been  99  winning 
bidders  that  qualified  in  these  categories 
in  these  auctions  all  of  which  may  be 
ciffected  by  the  actions  teiken  in  this 
Third  R&O 

Cable  Services  or  Systems.  The  SBA 
has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were  1,788 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue. 

The  Commission  has  developed  its 
own  definition  of  a  small  cable  system 


operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  its  most  recent 
information,  the  Commission  estimates 
that  there  were  1,439  cable  operators 
that  qualified  as  small  cable  system 
operators  at  the  end  of  1995,  and  that 
there  are  currently  fewer  than  1,439 
small  entity  cable  system  operators. 

The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affdiated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  66  million 
subscribers  in  the  United  States. 
Therefore,  the  Commission  found  that 
an  operator  serving  fewer  than  660,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Based  on  available  data,  the 
Commission  finds  that  the  number  of 
cable  operators  serving  660,000 
subscribers  or  less  totals  1 ,450.  The 
Commission  does  not  request  or  collect 
information  concerning  whether  cable 
system  operators  are  affiliated  with 
entities  whose  gross  annual  revenues 
exceed  $250  million,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  nmnber  of  cable 
system  operators  that  would  qualify  as 
small  cable  operators  under  the 
definition  in  the  Communications  Act. 
It  should  be  further  noted  that  recent 
industry  estimates  project  that  there  will 
be  a  total  of  66  million  subscribers. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  actions  taken  in  the  Third  R&O 
entail  no  new  or  revised  reporting, 
recordkeeping  or  other  compliance 
requirements. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

Although  the  Commission  LMDS 
eligibility  restriction  was  initially 
intended  to  stimulate  competition 
between  all  sorts  of  entities,  including 
small  entities,  only  two  of  the  19 
comments  that  were  filed  ask  that  the 
restriction  be  retained.  The  restriction 
was  adopted  with  a  June  30,  2000, 
sunset  date  to  allow  sufficient  time  for 
the  Commission  to  conduct  a  thorough 


review  of  the  effectiveness  of  the 
restriction.  The  Commission  first  adopts 
the  39  GHz  approach  to  determine  if  the 
restriction  should  be  extended.  Two 
other  alternative  standards  exist.  The 
first  alternative  allows  that  the 
incumbent  LECs  or  cable  companies 
continue  to  have  substantial  market 
power  in  the  provision  of  local 
telephone  or  cable  television  services. 
Two  commenters  urge  the  Commission 
to  retain  the  restriction  using  the  market 
dominance  standard  and  arguing  that 
LECs  and  cable  companies  remain 
dominant  in  their  respective  markets. 
As  discussed  in  paragraphs  10-11  of  the 
Third  R&O,  the  Commission  rejects 
continued  use  of  the  market  power 
standard,  because  the  substantial  market 
power  test  does  not  address  whether  the 
incumbents  are  able  to  preclude 
competition  in  other  markets  which 
LMDS  licensees  wish  to  enter.  No 
comments  were  submitted  in  support  of 
the  second  option  that  would  provide 
that  the  incumbent  companies  possess 
the  incentive  and  ability  to  purchase  the 
.  LMDS  block  to  prevent  entry  of  a 
competitor. 

Thus,  the  Commission,  in  the  Third 
R&O  concludes  that  the  39  GHz  test  is 
the  appropriate  standard  to  apply  in 
determining  whether  the  LMDS 
eligibility  should  sunset.  The  39  GHz 
test  is  a  more  discerning  standard  than 
the  standard  market  power  test  in  that 
it  not  only  considers  the  broadest  set  of 
market  facts  and  circumstances,  but  it 
also  will  allow  the  Commission  to  focus 
on  the  issues  it  needs  to  decide — 
whether  the  incumbents  are  likely  to 
use  their  market  power  to  cause 
substantial  competitive  harm  by 
preventing  the  use  of  LMDS  spectrum 
for  services  that  would  otherwise  be 
provided  by  LMDS  licensees,  and 
whether  the  restrictions  will  prevent 
such  actions.  Paragraphs  8-9  of  the 
Third  R&O  present  a  complete 
discussion  of  the  benefits  of  the  39  GHz 
standard. 

Finally,  as  discussed  in  paragraphs 
22-33  of  the  Third  R&O,  the 
Commission  has  considered  the  benefits 
of  allowing  the  eligibilitv  restriction  to 
expire  as  opposed  to  the  benefits  of 
extending  it.  and  determines,  with  the 
support  of  the  large  majority  of 
commenters,  that  allowing  the 
restriction  to  sunset  offers  the  most 
benefit  to  the  most  parties.  Small 
businesses  in  particular  .stand  to  benefit 
from  removal  of  the  eligibility 
restriction  Paragraphs  28-32  of  the 
Third  MO&O.  for  example,  discuss  the 
effect  of  the  LMDS  eligibility  restriction 
on  small  and  rural  carrier  LMDS 
deployment,  finding  that  the  restriction 
causes  undue  hardship  for  rural  carriers. 
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of  which  many  are  small  entities, 
possibly  in  violation  of  the 
Telecommunications  Act  of  1996. 
Commenters  who  argue  against 
retaining  the  restriction  contend  that 
ipplication  of  the  restriction  to  rural 
telephone  companies  imposes 
significant  economic  and  social  costs, 
that  communities  served  by  rural  ILEC's 
are  often  not  sufficiently  lucrative 
markets  to  attract  other  providers,  that 
competitive  concerns  ar*^  not  applicable 
ill  a  rural  market,  dnii  •ii.ii  niral  carriers 
lack  the  resoiuces  to  u  dren  .use 
spectrum.  For  these  reabcnb,  ihe 
Commission  believes  that  small 
businesses  will  benefit  from  allowing 
the  LMDS  eligibility  restriction  to 
sunset  rather  than  to  retain  the 
restriction. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  this  Third  Report 
and  Order  and  Memorandum  Opinion 
and  Order,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  piusuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
TT.S.C.  801(a)(1)(A).  hi  addition,  the 


Commission  will  send  a  copy  of  the 
Third  Report  and  Order  and 
Memorandum  Opinion  and  Order  and 
this  FRFA  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

It  is  ordered,  that  47  CFR  101.1003  is 
removed.  This  modification  shall 
become  effective  on  Jime  30,  2000.  (This 
rule  modification  may  become  effective 
on  less  than  30  days'  notice  because  it 
relieves  a  restriction.  See  5  U.S.C. 
553{(d))((l).  Moreover,  the  Commission 
finds  good  cause  to  make  this 
modification  effective  on  less  than  30 
days'  notice  because  the  restriction  in 
the  previous  rule  terminates  on  June  30, 
2000.  See  5  U.S.C.  553(d)(3).) 

The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  this  MO&O  and 
FNPRM,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Covmsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 


Flexibility  Act  of  1980,  Public  Law  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612 
(1980). 

List  of  Subjects  in  47  CFR  Part  101 

Communications,  Local  multipoint 
distribution  service. 

Federal  Communications 
Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Change 

Accordingly,  47  CFR  part  101  is 

amended  as  follows: 

PART  iQi-f^iXED  MiCROWAvE 
SERVICES 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  §101.1003     [Removed] 
Remove  §101.1003. 

[FR  Doc.  00-17028  Filed  7-5-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 

[Docket  No  FVOO-905-1  PR] 

Oranges,  Grapefruit.  Tangerines  and 
Tangelos  Grown  in  Florida,  Increased 
Assessment  Rate 

AGENCY:  Agriculttiral  Marketing  Service, 

I'sDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Citrus  Administrative  Committee 
(Committee)  for  the  2000-2001  and 
subsequent  fiscal  periods  from  $0.00385 
to  $0.0055  per  4/5-bushel  carton  of 
citrus  handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  Authorization  to 
assess  citrus  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins  on 
August  1  and  ends  July  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
August  7.  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O  Box  96456.  Washington. 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Lomments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Pimental,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  FL 
33883-2276;  telephone:  (863)  299-^770, 
Fax:  (863)  299-5169;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  P.O.  Box  96456.  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Giierber@iisda.gnv 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Order  No.  905,  both  as 
amended  (7  CFR  part  905),  regulating 
the  handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Florida  citrus  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
oranges,  grapefruit,  tangerines,  and 
tcmgelos  beginning  on  August  1,  2000, 
and  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 


the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruhng  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2000-2001  and 
subsequent  fiscal  periods  from  $0.00385 
to  $0.0055  per  4/5-bushel  carton  or 
equivalent  of  citrus. 

The  Florida  citrus  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Florida 
citrus.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  May  26.  2000. 
and  unanimously  recommended  2000- 
2001  expenditures  of  $255,500  and  an 
assessment  rate  of  $0.0055  per  4/5- 
bushel  carton  or  equivalent  of  citrus.  In 
comparison,  last  year's  budgeted 
expenditures  were  $245,425.  The 
assessment  rate  of  $0.0055  is  SO. 00165 
higher  than  the  rate  currently  in  effect. 
The  quantity  of  assessable  oranges, 
grapefruit,  tangerines,  and  tangelos  for 
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the  2000-2001  fiscal  period  is  expected 
to  be  55,000,000  4/5  bushel  cartons.  The 
Committee  projected  60,500,000 
assessable  4/5-bushel  cartons  of  citrus 
for  the  1999-2000  fiscal  period.  The 
actual  quantity  of  assessable  citrus  for 
1999-2000  IS  expected  to  be  53,500,000 
4/5-bushel  cartons.  Because  of  this 
shortfall,  the  Committee  has  had  to  use 
money  from  its  authorized  reserve  fund 
to  cover  approved  expenses.  The 
increase  in  assessment  rate  for  2000- 
2001  is  needed  to  bring  the  reserve  fund 
to  an  acceptable  level,  and  to  cover 
increases  in  the  Committee's  budgeted 
expenditures  for  the  2000-2001  fiscal 
period. 

The  major  expenditures 
recommended  bv  the  Committee  for  the 
2000-2001  fiscal  period  include 
$118,300  for  salaries,  $36,000  for 
Manifest  Department-FDACS,  $19,900 
for  insurance  and  bonds,  $18,500  for 
retirement  plan,  $12,450  for 
miscellaneous  and  reserve,  and  $10,000 
for  telephone  Budgeted  expenses  for 
these  items  in  1999-2000  were 
$118,300.  $14,000.  $19,900,  $12,600, 
$9,075,  and  S9.000,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  citrus.  With  citrus 
shipments  for  the  year  estimated  at  55 
million  cartons,  assessment  income 
should  total  $302,500.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$111,371)  would  be  kept  within  the 
maximum  permitted  by  the  order  (one- 
half  of  one  fiscal  period's  expenses; 
§905.42). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  mav  express  their  views  at  these 
meetings  The  Department  would 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 


rulemaking  would  be  undertaken  as 
necessary.  The  Committee's  2000-2001 
budget  and  those  for  subsequent  fiscal 
periods  would  be  reviewed  and,  as 
appropriate,  approved  by  the 
Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  11,000 
producers  of  oranges,  grapefruit, 
tangerines,  and  tangelos  in  the 
production  area  and  approximately  80 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultiu-al 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annued  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  the  Florida  Agricultural 
Statistical  Service  and  Corrunittee  data 
for  the  1998-99  season,  the  average 
aimual  f  o.b.  price  for  fresh  Florida 
citrus  during  the  1998-99  season  was 
$8.66  per  4/5-bushel  carton  for  all 
shipments,  and  the  total  shipments  for 
the  1998-99  season  were  63.6  million 
cartons  of  citrus.  Approximately  68 
percent  of  the  handlers  handled  93 
percent  of  Florida  citrus  shipments. 
Using  information  provided  by  the 
Committee,  about  60  percent  of  citrus 
handlers  could  be  considered  small 
businesses  under  the  SBA  definition. 
Although  specific  data  is  unavailable, 
the  Department  believes  that  the 
majority  of  Florida  citrus  producers  may 
be  classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2000-2001  and  subsequent  fiscal 
periods  from  $0.00385  to  $0.0055  per 
4/5-bushel  carton  of  citrus.  The 
Committee  unanimously  recommended 
2000-2001  expenditures  of  $255,500 
and  an  assessment  rate  of  $0.0055  per 
4/5-bushel  carton.  The  proposed 
assessment  rate  of  $0.0055  is  $0.00165 
higher  than  the  current  rate.  The 


quantity  of  assessable  citrus  for  the 
2000-2001  fiscal  period  is  estimated  at 
55  million  4/5-bushel  cartons.  Thus,  the 
$0.0055  rate  should  provide  $302,500  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses.  , 
Assessment  funds  in  excess  of  those 
needed  for  approved  expenses  would  be 
used  to  increase  the  Committee's 
operating  reserve. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2000-2001  fiscal  period  include 
$118,300  for  salaries,  $36,000  for 
Manifest  Department— FD ACS,  $19,900 
for  insurance  and  bonds,  $18,500  for 
retirement  plan,  $12,450  for 
miscellaneous  and  reserve,  and  $10,000 
for  telephone.  Budgeted  expenses  for 
these  items  in  1999-2000  were 
$118,300,  $14,000,  $19,900,  $12,600, 
$9,075.  and  $9,000,  respectively. 

The  qyantity  of  assessable  oranges, 
grapefruit,  tangerines,  and  tangelos  for 
the  2000-2001  fiscal  period  is  expected 
to  be  much  less  than  in  previous 
seasons.  The  Committee  projected 
60,500,000  assessable  4/5-bushel 
cartons  of  citrus  for  the  1999-2000  fiscal 
period.  The  actual  quantity  of  assessable 
citrus  for  1999-2000  is  expected  to  be 
53,500,000  4/5-bushel  cartons.  Because 
of  this  shortfall,  the  Committee  has  had 
to  use  money  from  its  authorized 
reserve  fund  to  cover  approved 
expenses,  hi  an  effort  to  recover  from 
assessment  income  shortfalls  in  1997- 
98  and  1999-2000,  and  to  bring  the 
reserve  fund  to  an  acceptable  level,  the 
Committee  voted  unanimously  to 
increase  its  assessment  rate. 

The  Committee  reviewed  and 
unanimously  recommended  2000-2001 
expenditures  of  $255,500  that  included 
increases  in  administrative  costs.  Prior 
to  Euriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  such  as  the  Budget 
Subcommittee,  the  Grapefruit 
Subcommittee,  and  the  Regulatory 
Subcommittee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  estimated  number  of 
assessable  cartons  of  citrus.  The 
assessment  rate  of  $0.0055  per  4/5- 
bushel  carton  of  assessable  citrus  was 
recommended  to  provide  enough 
income  to  cover  the  Committee's 
estimated  expenses  for  2000-2001  and 
to  increase  its  operating  reserve.  This 
rate  is  expected  to  generate  $302,500, 
This  is  $47,000  above  the  anticipated 
expenses,  which  the  Committee 
determined  to  be  acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
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the  upcoming  tiscal  period  indicates 
that  the  grower  price  for  the  2000-2001 
fiscal  period  could  range  between  $4.10 
and  $19.65  per  4/5-bushel  carton  of 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Therefore,  the  estimated 
assessment  revenue  for  the  2000-2001 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between  .03 
and  .13  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  citrus 
production  area  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  May  26,  2000, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Florida  citrus  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  information 
CONTACT  section. 

.\  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2000-2001  fiscal  period  begins  on 
August  1.  2000,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
citrus  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 


action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows; 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1 .  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  905.235  is  revised  to  read 
as  follows: 

§905.235     Assessment  rate 

On  and  after  August  1,  2000,  an 
assessment  rate  of  $0.0055  per  4/5- 
bushel  carton  or  equivalent  is 
established  for  assessable  Florida  citrus 
covered  imder  the  order. 

Dated:  June  27,  2000. 
Robert  C.  Keeney. 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[PR  Doc.  00-16991  Filed  7-5-00;  8:45  am] 

BN.UNG  CODE  3410-02-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 07872-99] 
RIN  1545-AX18 

Coordination  of  Sections  755  and  1060 
Relating  to  Allocation  of  Basis 
Adjustments  Among  Partnership 
Assets;  Hearing  Cancellation 

agency:  internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  allocation  of  basis  adjustments 
among  partnership  assets  under  section 
755. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  July  12, 
2000.  at  10  a.m..  is  cancelled 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNita  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 


(Corporate),  (202)  622- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and/or  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday,  April 
5.  2000,  (65  FR  17829).  announced  that 
a  public  hearing  was  scheduled  for 
Wednesday,  July  12,  2000.  at  10  a.m.,  in 
room  2716.  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW.. 
Washington,  DC.  The  subject  of  the 
public  hearing  is  proposed  regulations 
under  section  755  of  the  Internal 
Revenue  Code.  The  public  comment 
period  for  these  proposed  regulations 
expires  on  Wednesday,  July  5,  2000. 
The  outlines  of  topics  to  be  addressed 
at  the  hearing  were  due  on  Wednesday, 
Jime21,  2000. 

The  notice  of  proposed  rulemaking 
and/or  notice  of  public  hearing, 
instructed  those  interested  in  testifying 
at  the  public  hearing  to  submit  a  request 
to  speak  and  an  outline  of  the  topics  to 
be  addressed.  As  of  Tuesday,  June  27, 
2000,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Wednesday,  July  12,  2000.  is 
cancelled. 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  00-16972  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4630-01   U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 
RIN1212-AA96 

Title  IV  Aspects  of  Cash  Balance  Plans 
With  Variable  Indices 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Request  for  public  comment. 

SUMMARY:  Many  cash  balance  plans  use 
variable  indices  to  determine  future 
retirement  benefits  If  such  a  plan 
terminates  m  a  distress  or  involuntary 
termination  under  Title  IV  of  ERISA,  the 
PBGC  must  make  assumptions — as  of 
the  plan's  termination  date — about  the 
future  performance  of  the  variable 
index.  The  PBGC  is  soliciting  public 
comment  on  what  assumptions  it 
should  make  about  that  future 
performance. 

DATES:  Comments  must  be  received  on 
or  before  September  22,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
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1 200  K  Street,  NW.,  Washington,  DC 
20005-^026,  or  delivered  to  suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  internet  e-mail  to 
reg.comments@pbgc.gov.  Comments 
will  be  available  for  public  inspection  at 
the  PBGC's  Communications  and  Pubhc 
Affairs  Department,  Suite  240 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  I.  ■A.shner.  .Assistant  General 
Counsel,  or  Catherme  B   Klion, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  Suite  340,  1200  K  Street,  iSfW., 
Washington,  DC  20005-4026,  202-326- 
4024.  (For  TTY/TTD  users,  call  the 
Federal  relay  service  toll-free  at  1—800- 
877-8339  and  ask  to  be  cormected  to 
202-326-4024,1 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  PBGC  administers  the 
termination  insurance  program  under 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
L'nder  that  program,  the  PBGC 
guarantees,  subject  to  certain  limits,  the 
benefits  payable  by  covered  defined 
benefit  plans. 

Many  of  the  PBGC's  regulations  were 
written  in  the  early  years  of  the 
termination  insurance  program.  Since 
that  time — particularly  in  recent  years — 
defined  benefit  plans  have  undergone 
significant  changes  in  design.  One  of  the 
more  significant  changes  for  the 
termination  insurance  program  is  the 
emergence  of  cash  balance  and  other 
hybrid  plans.  These  new  plan  designs 
raise  novel  issues  for  the  PBGC  when  it 
performs  valuations  and  determines 
benefit  entitlements.  This  notice  focuses 
on  how  the  PBGC  should  perform  these 
tasks  in  the  case  of  a  cash  balance  plan 
that  uses  a  variable  index  to  determine 
participants'  benefits. 

Background 

A  brief  explanation  of  the  PBGC's 
existing  valuation  and  payment  rules 
and  of  certain  aspects  of  cash  balance 
plans  may  be  helpful  to  an 
understanding  of  the  issues  raised  in 
this  notice. 

Valuation  and  Payment  Rules  for 
Traditional  Plans 

When  a  defined  benefit  plan 
terminates  in  a  distress  or  involuntary 
termination,  the  PBCX^  allocates  the 
plan's  assets  among  the  plan  s 
participants  and  beneficiaries  based  on 
the  priority  categories  established  under 
section  4044  of  ERISA.  To  do  so,  the 
PBGC  must  value  the  plan's  benefit 
liabilities  and  the  plan's  assets  as  of  the 
plan's  termination  date.  The  valuation 
affects  the  amount  of  the  PBGC's 


employer  liability  claim  for  plan 
imderfunding.  It  also  affects  the  extent 
to  which  any  nonguaranteed  portion  of 
a  participant's  accrued  benefit  is 
funded.  (Nonguaranteed  benefits  may  be 
funded  either  by  plan  assets  imder 
ERISA  section  4044  or  by  PBGC 
recoveries  on  its  employer  liability 
claims  under  ERISA  section  4022(c).) 
The  PBGC  performs  this  valuation  by 
making  assumptions  as  to  the  form  of 
the  benefit,  when  payments  vdll  begin 
(e.g.,  at  early  or  normal  retirement  age), 
interest,  mortality,  etc. 

In  the  case  of  a  traditional  defined 
benefit  plan,  when  the  PBGC  completes 
its  valuation  it  generally  can  determine, 
and  tell  the  participant,  the  amount  of 
the  aimuity  benefit  payable  (at  a 
specified  age,  and  in  a  specified  form) 
under  the  termination  insiu-ance 
program.  This  is  so  even  if  retirement  is 
many  years  away.  (The  actual  amount  of 
the  aimuity  benefit  may  vary  depending 
on  factors  such  as  when  the  participant 
chooses  to  start  receiving  the  benefit 
and  whether  the  benefit  is  paid  in  a 
"joint-and-survivor"  form.)  Similarly,  if 
the  PBGC  pays  a  benefit  under  a 
traditional  defined  benefit  plan  in  lump- 
sum form  (generally  only  when  it  cashes 
out  a  de  minimis  benefit  of  $5,000  or 
less),  it  can  determine  its  lump-sum 
value  (i.e.,  the  present  value,  as  of  the 
plan's  termination  date,  of  the  aimuity 
benefit  payable  by  the  PBGC)  as  soon  as 
it  completes  its  valuation.  The  PBGC 
cannot  make  these  determinations  as 
easily  in  many  cash  balance  plans. 

Cash  Balance  Plans 

A  cash  balance  plan  is  a  defined 
benefit  plan  that  defines  a  participant's 
retirement  benefit  by  reference  to  the 
amount  of  a  hypothetical  account 
balance.  The  hypothetical  account 
balance  is  credited  each  year  with  a  pay 
credit  and  an  interest  credit,  both  of 
which  must  be  specified  in  the  plan.  A 
cash  balance  plan  also  must  specify  the 
annuity  conversion  factor  (e.g.,  a  factor 
based  on  specified  interest  and 
mortality  assumptions)  that  it  will  use 
to  convert  the  hypothetical  account 
balance  to  an  immediate  annuity 
benefit.  Participants  in  ongoing  cash 
balance  plans  who  separate  from 
employment  generally  have  the  right  to 
receive  their  benefits  in  aimuity  form, 
although  they  typically  choose  (with 
spousal  consent)  to  receive  their 
benefits  in  lump-sum  form.  In  most 
cases,  the  plan  defines  the  lump-sum 
amount  as  equal  to  the  hypothetical 
account  balance. 

In  a  cash  balance  plan,  the  interest 
credit  may  be  fixed  (e.g.,  5%)  or  based 
on  a  variable  index  (e.g.,  the  yield  on 
30-year  Treasury  securities).  (Similarly, 


while  the  aimuity  conversion  factor  may 
be  fixed,  it  may  also  vary  over  time, 
either  because  the  interest  rate  is  tied  to 
a  variable  index  or  because  the  mortality 
assumption  (e.g.,  the  "applicable 
mortality  table"  under  IRC  §  417(e)(3)) 
may  change.)  If  the  plan  does  not  use  a 
fixed  interest  credit  and  would  not 
qualify  under  IRS  Notice  96-8  (1996-1 
C.B.  359)  as  a  "safe-harbor"  plan  that 
may  pay  out  the  hypothetical  accoimt 
balance  as  the  present  value  of  the 
participant's  benefit,  it  must  include  a 
method  for  fixing  the  value  of  the 
indices  in  order  to  calculate  a 
participant's  accrued  benefit  (see 
section  III.B.l  of  Notice  96-8). 

When  a  cash  balance  plan  terminates 
in  a  distress  or  involuntary  termination, 
the  PBGC  can  perform  its  plan  valuation 
and  make  its  benefit  determinations  in 
the  same  way  it  does  for  a  traditional 
defined  benefit  plan  only  if  the  plan's 
interest  credit  and  annuity  conversion 
factors  are  fixed  or  if  the  plan  provides 
a  method  for  fixing  them.  In  the  absence 
of  fixed  factors  or  a  plan  method  for 
fixing  them,  the  PBGC  must  determine 
how  to  fix  the  factors. 

Although  the  discussion  in  this  notice 
focuses  on  interest  credits  that  are  based 
on  variable  indices,  similar  issues  arise 
with  respect  to  annuity  conversion 
factors  that  may  vary  over  time. 

Future  Annuity  Payments — Following 
the  Variable  Index 

A  variable  index  presents  fewer 
problems  when  the  PBGC  is 
determining  the  annuity  amount  to 
actuedly  pay  a  participant  at  the  time  the 
participant  begins  to  receive  benefits. 
The  PBGC  can — and  anticipates  that  it 
will — ^track  the  future  (actual) 
performance  of  a  variable  index  so  that 
it  will  know,  at  the  time  a  participant 
begins  to  receive  benefits,  the  amount  of 
the  participant's  annuity  benefit  imder 
the  plan  and  the  extent  to  which  that 
benefit  is  guaranteed.  (However,  in  the 
case  of  a  participant  whose  benefit  is 
not  fully  guaranteed,  how  the  PBGC 
fixes  the  variable  index  may  affect  the 
extent  to  which  there  is  funding  for  the 
nonguaranteed  portion  of  the  benefit,  as 
discussed  under  Fixing  the  Variable 
Index,  below.) 

Although  tracking  the  actual 
performance  of  a  variable  index  over 
time  is  consistent  with  plan  provisions, 
it  will  prevent  the  PBGC  from  being  able 
to  tell  participants  before  retirement 
exactly  what  they  will  receive  at 
retirement  (just  as  it  is  impossible  for 
the  plan  administrator  of  an  ongoing 
cash  balance  that  uses  a  variable  index 
to  provide  this  information  to 
participants  in  advance).  The  PBGC  is 
considering  what  types  of  estimates  it 
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should  give  when  communicating  with 
participants  and  how  often  to  update 
these  estimates. 

Fixing  the  Variable  Index 

Section  4044     Valuation 

Tracking  the  actual  performance  of  a 
variable  index  over  time  is  not  an  option 
for  the  PBGC  when  it  performs  its  plan 
valuation  imder  ERISA  section  4044. 
This  is  because  the  PBGC  must  perform 
this  valuation  as  of  the  plan's 
termination  date  and  thus  cannot  take 
into  account  the  actual  performance  of 
the  variable  index  after  that  date.  The 
PBGC  values  each  participant's  plan 
benefit  by  first  determining  the  annuity 
benefit  payable  at  retirement  and  then 
determining  the  present  value  of  that 
future  annuity  benefit  as  of  the  plan's 
termination  date.  Thus,  the  PBGC  must 
fix  the  variable  index  (i.e.,  make  an 
assumption  about  the  future 
performance  of  the  variable  index)  as  of 
the  plan's  termination  date  to  be  able  to 
determine,  as  of  that  date,  what  a 
participant's  annuity  benefit  will  be  at 
a  future  retirement  date. 

Future  Annuity  Payments — Funding  of 
Nonguaranteed  Benefits 

The  way  in  which  the  PBGC  fixes  the 
variable  index  will  not  affect  the 
amount  of  a  participant's  annuity 
benefit  under  the  plan  or  the  extent  to 
which  that  benefit  is  guaranteed. 
However,  it  can  affect  the  section  4044 
valuation,  which  is  performed  as  of  the 
plan's  termination  date.  That  valuation, 
in  turn,  can  affect  the  extent  to  which 
any  nonguaranteed  portion  of  the 
participant's  benefit  is  funded  by  plan 
assets  or  by  PBGC  recoveries  on  its 
employer  liability  claims. 

Lump  Sums 

The  PBGC  also  must  fix  the  future 
performance  of  a  variable  index  to 
determine  the  amounts  of  its  (generally 
de  minimis)  lump-sum  payments.  This 
is  so  because,  under  the  PBGC's 
traditional  methodology  for  calculating 
lump  sum  amounts,  it  must  know  the 
amount  of  the  participant's  future 
retirement  benefit  in  order  to  determine 
the  lump  sum  value  (based  on  PBGC 
assumptions  and  methods)  of  that 
benefit  as  of  the  plan's  termination  date. 

The  need  to  fix  the  variable  index 
would  hot  disappear  even  if  the  PBGC 
were  to  depart  from  its  traditional 
methodology  for  determining  lump  sum 
amounts  and  were  instead  to  base  its 
lump  sum  payments  in  "safe-harbor" 
cash  balance  plans  on  the  amount  of  the 
hypothetical  account  balance.  This  is 
because  the  PBGC  can  pay  the 
hypothetical  account  balance  only  to  the 


extent  it  is  payable  under  Title  IV  of 
ERISA,  i.e.,  guaranteed  (under  ERISA 
section  4022(a)  and  (b))  or  funded  by 
plan  assets  (under  ERISA  section  4044) 
or  by  PBGC  recoveries  on  its  employer 
liability  claims  (under  ERISA  section 
4022(c))— determinations  that  the  PBGC 
must  make  as  of  the  plan's  termination 
date.  Thus,  the  PBGC  will  need  to  fix 
the  variable  index  to  determine  the 
extent  to  which  the  lump  sum  is 
payable. 

Possible  Methods  for  Fixing  the  Variable 
Index 

The  PBGC  can  fix  the  future 
performance  of  a  variable  index  in  a 
number  of  ways — for  example,  by  using 
a  standardized  PBGC  value  that  will 
apply  to  all  plans  that  terminate  on  a 
given  date,  by  making  a  "best  estimate" 
determination  for  each  plan  termination 
based  on  generally  accepted  actuarial 
principles  and  practices,  by  using  the 
index  as  it  stood  on  the  plan's 
termination  date  (i.e.,  the  "spot  rate"), 
or  by  using  some  "historical  average"  of 
the  index. 

Each  approach  would  present 
different  issues.  Using  a  standardized 
PBGC  value  could  lead  to  results  that 
would  diverge  significantly  ft-om  what 
one  would  expect  based  on  the  variable 
index  a  plan  chose.  The  "best  estimate" 
approach  might  leave  too  much 
discretion  with  the  PBGC.  Although  the 
"spot  rate"  approach  could  be  viewed  as 
consistent  with  the  use  of  the 
termination  date  as  the  date  to 
determine  various  rights  and  obligations 
under  the  termination  insurance 
program,  there  would  be  an  issue  as  to 
whether  this  was  the  best  approach 
where  the  index  was  at  (or  near)  a 
historic  high  or  low  or  where,  as  in  the 
case  of  an  equity  index,  the  change  in 
the  index  could  be  negative.  And  the 
"historical  average"  approach  would 
raise  questions  as  to  the  period  over 
which  the  variable  index  should  be 
averaged  and  the  method  of  averaging. 
It  also  would  raise  questions  as  to  the 
data's  applicability  to  the  future, 
particularly  where  the  variable  index 
had  existed  for  only  a  short  time  or  was 
volatile  (e.g.,  a  stock  index). 

One  option  that  the  PBGC  is  actively 
considering,  in  the  common  case  where 
a  plan  uses  a  variable  Treasury  index 
other  than  the  yield  on  30-year 
Treasuries  (e.g.,  the  yield  on  one-year 
Treasuries),  is  to  combine  elements  of 
the  "spot  rate"  and  "historical  average" 
approaches  by  using  a  "modified  spot 
rate"  approach.  Under  this  approach, 
the  PBGC  would  start  with  the  less 
volatile  spot  rate  for  30-year  Treasuries 
and  adjust  it  to  reflect  the  historical 


difference  between  the  yield  on  30-year 
Treasuries  and  the  variable  index  used. 

Request  for  Comments 

The  PBGC  is  soliciting  comments  on 
the  Title  IV  aspects  of  cash  balance 
plans.  As  detailed  in  this  notice,  the 
PBGC  is  especially  interested  in 
comments  on  how  it  should  make  its 
valuation  and  payment  determinations 
under  a  cash  balance  plan  that  uses  a 
variable  index  to  determine  benefits, 
and  on  what  benefit  estimates  it  should 
give  participants  in  such  a  plan.  While 
the  discussion  in  this  notice  focuses  on 
cash  balance  plans  that  use  variable 
indices  to  determine  interest  credits,  the 
PBGC  is  also  interested  in  comments  on 
how  it  should  perform  these  tasks  for 
cash  balance  plans  that  use  annuity 
conversion  factors  that  may  vary  and  for 
other  plans  that  may  raise  similar 
issues. 

E.O.  128b6     Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  notice  under  E.O. 
12866,  Regulatory  Planning  and  Review. 
However,  the  PBGC  has  not  yet 
determined  whether  there  is  a  need  to 
proceed  by  rulemaking  to  address  the 
issues  raised  in  this  notice. 

Issued  in  Washington,  D.C.,  this  30th  day 
of  June,  2000. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  00-17039  Filed  7-5-00;  8:45  am] 

BILUftG  CODE  770»-<)1-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docket  No  RM  2000-4A] 

Public  Performance  of  Sound 
Recordings;  Definition  of  a  Service 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Extension  of  reply  comment 

period. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  extending  the 
period  for  filing  reply  comments  in  the 
proceeding  to  consider  the  merits  of  a 
petition  filed  by  the  Digital  Media 
Association.  The  petition  seeks  a 
determination  that  a  webcasting  service 
is  not  deemed  to  be  interactive  merely 
because  it  offers  the  consumer  some 
degree  of  influence  over  the 
programming  offered  by  the  service. 
DATES:  Written  reply  comments  are  due 
on  July  14,  2000. 
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ADDRESSES:  If  sent  by  mail,  an  original 
and  ten  copies  of  the  reply  comments 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  the  reply  comments,  they 
should  be  brought  to:  Office  of  the 
General  Counsel,  James  Madison 
Building,  Room  LM-403,  First  and 
Independence  Ave.,  SE.,  Washington, 
DC  20559-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  t, arson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  GC/I&R.  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  23.  2000,  the  Copyright 
Office  published  a  notice  of  inquiry 
seeking  comments  on  whether  to  grant 
a  petition  for  rulemaking  filed  with  the 
Copyright  Office  on  April  17,  2000,  by 
the  Digital  Media  Association  (DiMA). 
65  FR  33266  (May  23,  2000).  The 
petition  requests  that  the  Office  adopt  a 
rule  stating  that  a  webcasting  service 
does  not  become  an  interactive  service 
because  a  consumer  exerts  some  degree 
of  influence  over  the  streamed 
programming. 

!  j        Comments  in  response  to  the  notice  of 
inquir\'  were  filed  on  June  22,  2000. 
Two  parties  filed  comments  in  this 
proceeding,  the  Recording  Industry 
Association  of  America,  Inc.  and  DiMA. 
On  June  30,  2000,  DiMA  filed  a  request 
for  an  extension  of  the  filing  date  for 
reply  comments  from  the  initially 
aimounced  date  of  July  7,  2000,  to  July 
14.  2000.  DiMA  asserts  that  it  is  in  need 
of  more  time  to  develop  a  meaningful 
response  because  the  intervening  four- 
day  Fourth  of  July  holiday  creates 
logistical  difficulties  for  it  and  its 
members.  DiMA  also  suggests  that  an 
extension  of  the  filing  deadline  by  a 
week  will  create  no  prejudice  to  any 
party  interested  in  filing  a  reply  in  this 
proceeding. 

The  Office  agrees  and,  therefore, 
grants  the  request  for  a  one-week 
extension  of  the  reply  comment  filing 
period.  Reply  comments  are  now  due  on 
Friday,  July  14,  2000. 

Dated:  June  30,  2000. 
David  O.  Carson, 

Genera]  Counsel. 

[FR  Doc.  00-17109  Filed  7-5-00;  8:45  am] 

BILLING  CODE  M'ly  3^    P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  434 

[FRL-6730-7] 

Extension  of  Comment  Period  for  Goal 
Mining  Point  Source  Category 
Amendments  to  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards.  Proposed 
Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  extension  of  conunent 
period  for  proposed  rule. 

summary:  EPA  is  extending  the 
comment  period  for  the  proposed 
amendments  to  effluent  limitations 
guidelines  and  new  source  performance 
stcmdards  for  the  coal  mining  point 
source  category.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
April  11,  2000  (65  FR  19439).  The 
comment  period  for  the  proposed  rule  is 
extended  by  60  days,  ending  on 
September  8,  2000.  This  extension  is 
being  granted  while  taking  into 
consideration  the  court-ordered 
promulgation  deadline  for  the  final  rule. 
DATES:  Comments  on  the  proposed  rule 
will  be  accepted  through  September  8, 
2000. 

ADDRESSES:  Send  v^Titten  comments  to 
John  Tinger  (4303);  U.S.  Environmental 
Protection  Agency;  Ariel  Rios  Building; 
1200  Pennsylvania  Ave.,  N.W.; 
Washington,  DC  20460.  Comments 
delivered  by  hand  should  be  brought  to 
Room  615,  West  Tower;  401  M  Street, 
S.W.;  Washington,  DC.  Please  submit 
any  references  cited  in  your  comments. 
Submit  an  original  and  three  copies  of 
your  vNTitten  comments  and  enclosvues. 
No  facsimiles  (faxes)  will  be  accepted. 
For  information  on  how  to  submit 
electronic  comments,  see  the 

SUPPLEMENTARY  INFORMATION  section 

below 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information, 
contact  John  Tinger  at  (202)  260-4992  or 
at  Tinger.John@epa.gov.  For  additional 
economic  information,  contact  Kristen 
Strellac  at  (202)  260-6036  or  at 
StreIlac.Kristen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
11,  2000,  EPA  published  proposed 
amendments  to  effluent  limitations 
guidelines  and  new  source  performance 
standards  for  the  coal  mining  industry 
in  the  Federal  Register  for  public 
review  and  comment  (65  FR  19439).  The 
comment  period  was  scheduled  to  end 
July  10,  2000. 


EPA  has  received  requests  to  extend 
the  comment  period  to  allow  more  time 
for  public  comment.  While  EPA  believes 
the  initial  comment  period  of  90  days 
was  adequate,  to  accommodate  these 
requests  EPA  is  extending  the  comment 
period  60  days,  through  September  8, 
2000. 

In  addition  to  accepting  hard-copy 
written  comments,  EPA  will  also  accept 
comments  submitted  electronically. 
Electronic  comments  must  be  submitted 
as  a  Word  Perfect  5/6/7/8  or  ASCII  file 
and  must  be  submitted  to 
Tinger.John@epa  .gov. 

Under  a  consent  decree  entered  by  the 
U.S.  District  Court  for  the  District  of 
Columbia,  EPA  is  scheduled  to 
promulgate  the  final  rule  by  December 
2001.  See  65  FR  19442.  While  this 
deadline  is  feasible  even  with  this 
extension  of  the  comment  period,  EPA 
would  not  support  any  further  extension 
of  the  comment  period. 

Dated:  lune  29,  2000. 
).  Charles  Fox, 

Assistant  Administrator  for  Water. 

[FR  Doc.  00-17069  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[IB  Docket  No  00-106,  FCC  00-210] 

Review  of  Commission  s 
Consideration  of  Applications  Under 
the  Cable  Landing  License  Act 

AGENCY:  Federal  CoimiiLiiutjations 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  solicits 
comments  on  a  proposed  mechanism  for 
streamlining  the  licensing  of 
international  submarine  cable  systems. 
Under  the  proposal,  applicants  would 
have  three  options  to  qualify  for 
streamlined  review.  The  Commission 
initiated  this  proceeding  as  a  means  of 
tailoring  its  licensing  process  to 
encourage  rapid,  facilities-based  entry 
by  multiple  firms  that  can  bring  new 
capacity  to  keep  up  with  the  increased 
demand. 

DATES:  Comments  are  due  on  or  before 
August  21,  2000,  and  reply  comments 
are  due  on  or  before  September  21, 
2000.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  on  or  before  August  21,  2000. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  before  September  5,  2000. 
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ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW..  Room  TW-B204F,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  proposed  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.  Washington. 
DC  20554,  or  via  the  Internet  to 
)boley@fcc.gov,  and  to  Edward  C. 
Springer,  0MB  Desk  Officer,  Room 
10236  NEOB.  725  17th  Street,  NfW. 
Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Reitzel,  Policy  and  Facilities 
Branch.  Telecommunications  Division, 
International  Bureau,  (202)  418-1499. 
For  additional  information  concerning 
the  proposed  information  collections 
contained  in  this  Notice  of  Proposed 
Rulemaking  contact  Judy  Boley  at  (202) 
418-0214.  or  email  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  FCC  00-210. 
adopted  on  June  8.  2000.  and  released 
on  June  22.  2000.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257)  of  the  Federal 
Communications  Commission.  445  12th 
Street.  SW.  Washington.  DC  20554.  The 
document  is  also  available  for  download 
over  the  Internet  at  http://www.fcc.gov/ 
Bureaus/lntemational/Notices/2000/ 
fcc00210.txt.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street,  N.W.. 
Washington.  D.C.  20036.  (202)  857- 
3800. 

This  Notice  of  Proposed  Rulemaking 
contains  proposed  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  PRA.  0MB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Summarv  of  Notice  of  Proposed 
Rulemaking 

1.  On  June  8,  2000.  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  initiate  a 
proceeding  to  establish  streamlined 
rules  for  processing  applications  for 
submarine  cable  landing  licenses.  This 
proceeding  is  one  of  the  Commission's 


continuing  efforts  to  streamline  the 
submarine  cable  landing  licensing 
process.  The  streamlining  proposal  is 
designed  to  provide  guidance  for 
industry  in  submitting  applications  and 
for  the  Commission  in  reviewing  such 
applications.  The  streamlining  approach 
is  designed  to  provide  more  certainty 
and  flexibility  for  participants  in  the 
application  process,  to  promote 
increased  investment  and  infrastructure 
development  by  multiple  providers,  and 
to  decrease  application  processing  time. 
The  approach  in  the  NPRM  reflects 
broad  input  from  participants  in  the 
submarine  cable  industry.  In  November 
1999.  the  International  Bureau  held  a 
Public  Forum  (64  FR  56347.  Oct.  19. 
1999)  and  has  held  numerous  informal 
meetings  with  individual  industry 
participants  to  solicit  views  about  ways 
the  Commission  might  improve  its 
regulation  of  the  submarine  cable 
landing  licensing  process  to  further 
promote  consumer  benefits  from 
increased  cable  capacity  and  facilities- 
based  competition.  The  Commission 
seeks  comments  on  the  proposals  and 
tentative  conclusions  contained  in  this 
NPRM. 

2.  The  Commission  proposes  a 
mechanism  under  which  an  applicant 
for  a  submarine  cable  landing  license 
will  have  three  options  to  qualify 
presumptively  for  grant  on  a 
streamlined  basis.  The  NPRM  proposes 
the  following  three  streamlining 
options:  a  demonstration  that  the  route 
on  which  the  proposed  cable  would 
operate  is  or  will  become  competitive;  a 
demonstration  of  sufficient 
independence  of  control  of  the  proposed 
cable  from  control  of  existing  capacity 
on  the  route;  or  the  existence  of  certain 
pro-competitive  arrangements. 

3.  Unaer  the  proposal,  an  applicant 
could  choose  any  one  of  the  three 
options  to  qualify  presumptively  for 
grant  on  a  streamlined  basis.  The 
Conunission  states  that  if  an  application 
does  not  qualify  for  streamlining,  it  will 
be  reviewed  on  a  non-streamlined  basis 
without  prejudice. 

4.  The  Commission  proposes  that, 
when  considering  an  application  to  land 
and  operate  a  submarine  cable  that  will 
connect  to  a  non-WTO  member,  it 
would  consider  whether  the  applicant 
is,  or  is  affiliated  with,  a  carrier  that  has 
market  power  in  a  market  where  the 
cable  lands.  If  so,  the  Commission 
proposes  to  consider  whether  that 
destination  market  offers  effective 
competitive  opportunities  (ECO)  for 
U.S.  companies  to  land  or  operate  a 
submarine  cable  in  that  country. 
Therefore,  the  Commission  proposes 
that  such  a  cable  would  not  qualify 
presumptively  for  grant  on  a 


streamlined  basis,  and.  in  addition  to 
the  de  jure  and  de  facto  ECO  criteria, 
the  Commission  would  continue  to 
consider  other  factors  consistent  with 
the  Commission's  discretion  under  the 
Cable  Landing  License  Act  that  may 
weigh  in  favor  of  or  against  grant  of  a 
license.  The  Commission  seeks 
comment  on  this  proposal. 

5.  The  Commission  seeks  comment  on 
control  of  three  key  submarine  facilities: 
the  wet  link  of  a  submarine  cable 
system;  cable  landing  stations  serving  a 
submarine  cable  system;  and  exclusive 
backhaul  facilities  associated  with  the 
landing  stations  of  a  submarine  cable 
system.  The  Commission  tentatively 
concludes  that  an  examination  of  a 
firm's  influence  over  these  three  key 
facilities  is  necessary  to  determine 
whether  a  cable  project  raises 
competitive  concerns.  The  Commission 
seeks  comment  on  this  tentative 
conclusion. 

6.  In  the  NPRM,  the  Commission 
proposes  that,  to  meet  any  of  the  three 
streamlining  options,  an  applicant  must 
provide  sufficient  documentation.  The 
Commission  states  that  such 
documentation  should  include,  for 
example,  cable  landing  license 
applications.  Commission  Orders,  the 
International  Bureau's  Circuit  Status 
Report,  the  various  Construction  & 
Maintenance  Agreements  (C&MAs)  or 
capacity  purchase  agreements  for  the 
cables,  and  industry  press  releases.  The 
Commission  seeks  comment  on  other 
types  of  documentation  that  would  be 
useful  for  applicants  seeking  to  qualify 
for  the  streamlining  options.  The 
Commission  also  proposes  that  the 
streamlining  options  should  apply 
equally  for  initial  applications  tc  land 
and  operate  submarine  cables  and  to 
applications  to  assign  or  transfer  control 
of  existing  submarine  cable  landing 
licenses.  The  Commission  seeks 
comment  on  this  proposal. 

7.  The  first  proposed  streamlining 
option  is  a  demonstration  that  the  route 
in  question  is,  or  will  become, 
competitive  because  there  are  multiple, 
independently  controlled  cables  serving 
the  route.  The  Commission  proposes 
that,  when  an  applicant  seeks  to  make 

a  competitive  route  demonstration,  the 
Commission  would  consider  a  "route" 
to  be  the  cormection  between  the  U.S. 
and  a  landing  point  in  a  foreign  country. 
The  Commission  also  notes  that  an 
applicant  could  choose  to  show  that 
there  are  other  economically 
comparable  means  to  access  the 
destination  route  through  a  landline  or 
submarine  connection  using  another 
cable  or  facility  stemming  from  a  point- 
to-point  route  other  than  the  destination 
route,  i.e.,  hubbing.  The  Commission 


Federal  Register / Vol.  65,  No.  130 /Thursday,  July  6.  2000 / Proposed  Rules 


41615 


seeks  comment  on  these  methods  of 
defining  a  route.  The  Commission  also 
notes  that  in  the  context  of  reviewing 
certain  mergers,  the  Commission  has 
chosen  to  adopt  a  regional  approach  to 
analyzing  the  international  transport 
market.  The  Commission  seeks 
(j)mment  on  whether  it  should  instead 
consider  adopting  a  regional  route 
approach  in  determining  whether  there 
are  sufficient  competitive  options 
within  the  submarine  cable  market.  The 
Commission  notes  that  commenters 
advocating  a  regional  route  approach 
should  address  how  the  Commission 
might  define  "region." 

8.  To  satisf\-  the  option  that  the  route 
is  or  will  become  competitive,  the 
Commission  proposes  that  an  applicant 
demonstrate  that  there  are  at  least  three 
independently  controlled  cables, 
including  the  applicant's  proposed 
cable.  ser\ing  the  route  on  which  the 
applicant  wishes  to  operate  the 
proposed  cable.  The  Commission 
proposes  that  an  applicant  rely  only  on 
cables  that  have  become  operational 
within  36  months  of  the  filing  of  the 
current  application.  The  Commission 
seeks  comment  on  whether  36  months 
is  the  appropriate  cut-off  period  for 
cables  becoming  operational.  The 
Commission  also  seeks  comment  on 
whether  three  is  the  appropriate 
minimum  number  of  independent 
cables  and  states  that  commenters 
arguing  that  three  is  not  the  appropriate 
minimum  should  suggest  and  support 
an  alternate  minimum  number. 

9.  For  purposes  of  the  competitive 
route  streamlining  option,  the  NPRM 
seeks  comment  on  how  to  attribute 
control  of  proposed  and  existing  cables. 
Specifically,  the  NPRM  seeks  comment 
on  the  extent  of  ownership  in  the  three 
key  submarine  cable  facilities  (wet  link, 
cable  landing  stations,  and  exclusive 
backhaul  facilities)  that  would  give  a 
firm  control  of  proposed  or  existing 
cables  for  purposes  of  this  streamUning 
option.  The  NPRM  states  that,  for 
example,  one  approach  would  be  to 
attribute  control  of  an  entire  cable  to 
any  entity  that:  owns  50  percent  or  more 
of  the  equity  in  the  wet  link  of  the  cable; 
owns  50  percent  or  more  of  the  equity 
in  a  landing  station  on  the  cable:  is  the 
exclusive  backhaul  provider  at  a  landing 
station  of  the  cable;  or  exercises  de  facto 
control  over  the  wet  link  of  the  cable  or 
a  landing  station  on  the  cable. 
Alternatively,  the  .NPRM  seeks  comment 
on  whether  there  may  be  other  options 
to  consider  in  determining  what  level  of 
ow-nership  of  key  submarine  cable 
facilities  would  give  a  firm  control  of  a 
cable  system  for  purposes  of  this 
streamlining  option.  With  regard  to  the 
landing  station  element,  the  NPRM 


states  that  the  Commission  would  not 
propose  to  attribute  control  of  any  of  the 
cable  system  to  an  entity-  controlling 
fewer  than  all  of  the  landing  stations  in 
a  particular  country. 

10.  Stating  that  it  is  concerned  that 
including  these  demonstrations  for  all 
landing  points  for  a  proposed  cable  may 
create  a  disincentive  for  cable  landing 
license  applicants  seeking  to  qualify  for 
the  competitive  route  streamlining 
option  to  include  a  loop  on  the  cable 
that  serves  a  previously  underserved 
country,  the  Commission  seeks 
comment  on  whether  the  Commission 
should  adopt  an  exception  under  which 
a  landing  point  on  the  route  of  a 
proposed  cable  would  not  need  to  be 
included  in  the  competitive  route 
analysis. 

1 1 .  The  NPRM  also  seeks  comment  on 
whether  the  Commission  should 
entertain  petitions  for  declaratory  ruling 
regarding  the  competitiveness  of  certain 
routes  in  lieu  of  the  case-by-case 
showings  as  proposed  in  the  NPRM.  The 
NPRM  asks  commenters  to  identify 
specific  showings  that  a  petitioner 
would  need  to  make  in  order  for  the 
Commission  to  declare  a  particular 
route  competitive  in  this  manner.  The 
NPRM  also  asks  commenters  to  address 
whether  the  benefits  of  the  proposed  36- 
month  cut-off  are  so  significant  that  the 
Commission  should  not  entertain 
petitions  for  declaratory  ruling 
regarding  the  competitiveness  of 
particular  routes.  The  Commission  also 
seeks  comment  on  whether  a 
declaratory  ruling  should  remain 
effective,  if.  subsequent  to  the 
declaratory  ruUng,  two  or  more  firms 
that  control  facilities  on  the  route  have 
merged. 

12.  The  second  proposed  streamlining 
option  is  a  demonstration  that  the 
proposed  cable  system  will  be 
controlled  predominantly  by  new 
entrants.  For  purposes  of  this 
streamlining  option,  the  Commission 
proposes  to  identify  a  "key  applicant 
group"  of  a  proposed  cable  and  seeks 
comment  on  the  extent  of  ownership  in 
the  three  key  submarine  cable  facilities 
(wetliidc,  cable  landing  stations,  and 
exclusive  backhaul  facilities)  that  would 
give  a  firm  control  of  a  cable  system  for 
purposes  of  including  the  firm  in  the 
key  applicant  group  of  a  proposed  cable. 
The  Commission  states  that,  for 
example,  one  approach  would  be  to 
include  in  the  key  applicant  group  any 
entity  that:  owns  50  percent  or  more  of 
the  equity  in  the  wet  link  of  the 
proposed  cable;  owns  50  percent  or 
more  of  the  equity  in  a  landing  station 
on  the  proposed  cable:  is  the  exclusive 
backhaul  provider  at  a  landing  station  of 
the  proposed  cable;  or  exercises  de  facto 


control  over  the  wet  link  of  the 
proposed  cable  or  a  landing  station  on 
the  proposed  cable.  Alternatively,  the 
Conunission  seeks  comment  on  whether 
there  may  be  other  options  to  consider 
in  determining  what  level  of  ownership 
of  key  submarine  cable  facilities  would 
give  a  firm  control  of  a  cable  system  for 
purposes  of  including  the  firm  in  the 
key  applicant  group  of  the  proposed 
cable. 

13.  The  proposed  streamlining  option 
would  consist  of  a  demonstration  that 
entities  in  the  key  applicant  group  of  a 
proposed  cable  control  less  than  50 
percent  of  the  existing  wet  link  capacity 
on  the  route  to  be  served  by  the 
proposed  cable.  The  Commission  states 
that  an  applicant  that  is  providing 
service  on  the  route  for  the  first  time 
could  satisfy  this  proposed  streamlining 
option  simply  by  certifying  that  the  key 
applicant  group  of  the  proposed  cable 
does  not  control  any  existing  wet  link 
capacity  on  the  route  to  be  served  by  the 
proposed  cable,  hi  a  situation  in  which 
an  applicant  is  proposing  to  serve 
previously  unserved  routes,  the 
Commission  seeks  comment  on  whether 
it  should  streamline  the  processing  of 
such  an  application. 

14.  For  a  proposed  cable  whose  key 
applicant  group  controls  existing 
capacity  on  the  route  to  be  served  by  the 
proposed  cable,  the  NPRM  states  that  an 
applicant  could  make  a  showing  that  it 
controls  less  than  50  percent  of  the 
existing  wet  link  capacity  on  the  route. 
The  Commission  proposes  to  attribute 
the  entire  capacity  of  an  existing  cable 
system  to  any  entity  that  owms  50 
percent  or  more  of  the  equity  in  the  wet 
Hnk  of  the  existing  cable  or  exercises  de 
facto  control  over  the  wet  link  of  the 
existing  cable.  In  addition,  the 
Commission  seeks  comment  on  whether 
and  to  what  extent  it  should  attribute  to 
a  firm  capacity  on  an  existing  cable 
based  on  the  firm's  percentage  of  control 
of  landing  stations  in  any  country  in 
which  that  existing  cable  lands.  The 
Commission  invites  alternative 
proposals  for  attributing  capacity  and 
seeks  comment  on  the  appropriate 
treatment  of  joint  ventures  and  affiliates 
in  this  context. 

15.  The  NPRM  proposes  that 
applicants  choosing  this  streamlining 
option  provide  a  list  of  all  firms  in  the 
key  applicant  group  and  a  calculation  of 
this  group's  share  of  existing  capacity 
on  the  route.  The  Commission  states 
that  it  believes  that  this  information 
should  be  readily  available  through 
cable  landing  Ucense  applications. 
Commission  Orders,  the  International 
Bureau's  annual  Circuit  Status  Report, 
the  various  C&MAs  and  capacity 
purchase  agreements  for  the  cables,  and 


41616 


Federal  Register /Vol.  65,  No.  130 /Thursday,  July  6,  2000  /  Proposed  Rules 


industry  press  releases.  Comments  are 
sought  on  whether  this  is  the  case. 

16.  Global  Crossing  submitted  a 
proposal  it  suggests  the  Conunission  use 
as  a  basis  for  addressing  competitive 
issues  in  the  submarine  cable  market  in 
a  Notice  of  Proposed  Rulemaking. 
Specifically,  Global  Crossing  proposes  a 
structioral  solution  under  which,  for  an 
applicant  to  receive  a  submarine  cable 
landing  license,  the  applicant  would 
need  to  demonstrate  that  the  landing 
parties  on  the  U.S.  end  of  the  cable  do 
not  have  a  combined  share  of  more  than 
35  percent  of  the  active  half  circuits, 
including  half  circuits  of  full  circuits, 
on  the  U.S.  side  of  the  route  served  by 
the  cable.  The  NPRM  seeks  comment  on 
this  proposal. 

17.  The  third  proposed  streamlining 
option  is  a  demonstration  of  sufficient 
pro-competitive  arrangements.  The 
Commission  states  that,  as  a  general 
matter,  the  pro-competitive  provisions 
should  constrain  the  ability  of  major 
carriers  on  a  cable  to  set 
supracompetitive  prices  by  controlling 
backhaul  and  the  timing  of  the  final 
capacity  upgrade  of  the  cable  system, 
which  ultimately  would  result  in  higher 
prices  for  consumers.  The  Commission 
seeks  comment  on  its  general 
conclusions,  and  whether  the 
Commission's  licensing  processing 
processes  should  reflect  these  goals. 

18.  As  part  of  the  pro-competitive 
policy,  the  Commission  proposes  that 
an  applicant,  in  ownership  or  other 
docimients.  include  specific  provisions 
regarding  landing  stations  and 
competitive  backhaul.  The  Commission 
seeks  comment  on  two  alternatives  for 
such  provisions.  First,  the  Commission 
states  that,  in  order  to  qualify  for 
streamlining,  applicants  might  include 
in  ownership  or  other  documents 
general  provisions  allowing  for 
sufficient  collocation  at  a  landing 
station  by  other  owners  or  their 
designees  and  stating  that  there  will  be 
no  restrictions  on  who  can  provide 
backhaul.  Alternatively,  the 
Commission  states  that,  in  order  to 
qualify  for  streamlining,  applicants 
might  be  required  to  make  more  specific 
demonstrations.  As  an  example,  the 
Commission  notes  that  it  might  provide 
that  an  applicant  include  provisions 
explicitly  stating  that:  sufficient  space  at 
all  landing  stations  in  the  United  States, 
and  at  each  foreign  landing  station  on 
the  route  where  applicants  plan  to  lemd 
the  proposed  cable,  will  be  made 
available  to  any  other  owner,  or  the 
designee  of  any  other  owner,  for  the 
purpose  of  collocating  equipment  to 
provide  backhaul;  all  owners  or 
designees  of  owners  may  use  such  space 
for  the  provision  by  them  of  backhaul 


services  to  others;  and  there  will  be  no 
restrictions  on  the  ability  of  any  owner 
to  subcontract  the  provision  of 
backhaul.  The  Commission  notes  that, 
to  make  specific  demonstrations 
regarding  backhaul,  an  applicant  could 
include  provisions  in  ownership  or 
other  documents  explicitly  stating  that 
at  least  two  separate  parties  will  provide 
backhaul,  rather  than  a  single  entity,  at 
all  landing  stations  in  the  United  States, 
and  at  each  foreign  landing  station  on 
the  route  where  applicants  plan  to  land 
the  proposed  cable. 

19.  The  Commission  seeks  comment 
on  these  two  alternatives  and  any  other 
alternative  that  commenters  deem  to  be 
more  appropriate.  The  Commission  also 
seeks  comment  on  whether  collocation 
and  backhaul  rights  provided  by 
applicants  should  apply  only  to  owners 
of  equity  or  to  IRU  holders  as  well.  In 
addition,  the  Conunission  notes  that 
there  has  been  some  concern  expressed 
about  high  rates  charged  for  connection 
to  cables  and  backhaul  from  cable 
landing  stations,  and  seeks  comment  on 
ways  in  which  the  Commission  might 
ensiure  the  ability  of  carriers  to  obtain 
connection  to  a  cable  and  backhaul  to 
points  of  presence  at  competitive  rates. 

20.  The  Commission  also  proposes 
that,  in  order  to  qualify  under  this 
streamlining  option,  an  applicant 
include  certain  provisions  in  ownership 
or  other  documents  about  wet  link 
capacity  upgrades  and  use  of  capacity. 
The  Conmiission  seeks  comment  on 
whether,  in  order  to  qualify  for  this 
streamlining  option,  a  provision  should 
be  included  in  ownership  or  other 
documents  that  would  allow  the 
capacity  of  a  cable  to  be  upgraded  either 
by  a  51  percent  vote  of  the  owners  or  by 
any  group  of  owners  voting  to  fully  fund 
the  cost  of  the  upgrade.  The 
Commission  notes  that,  in  the  latter 
case,  ownership  or  other  documents 
would  indicate  that  all  owners,  not  just 
owners  voting  to  fully  fund  the  upgrade, 
will  have  the  right  to  buy  into  the 
upgrade  consistent  with  their 
contractual  rights.  The  Commission  also 
seeks  conunent  on  whether  a  firm's 
interest  in  a  cable  should  be  measured 
in  terms  of  circuits,  dollar  value  of 
investment  or  some  other  measure.  In 
addition,  the  Commission  seeks 
comment  on  whether,  in  order  to  qualify 
for  this  streamlining  option,  an 
applicant  should  include  provisions  in 
ownership  or  other  documents 
explicitly  stating  that,  after  the  initial 
capacity  has  been  funded,  there  will  be 
no  restrictions  on  resale  or  transfer  of 
capacity  and  no  restrictions  on  parties 
reselling  their  ownership  shares  and/or 
reselling  or  leasing  their  rights  on  the 
cable.  The  Commission  seeks  comment 


on  whether  an  applicant  should 
explicitly  state  that  there  will  be  no 
unreasonable  charges  assessed  on 
owners  wishing  to  resell  or  transfer 
capacity  or  ownership  shares,  or 
wishing  to  resell  or  lease  their  rights  on 
the  cable. 

21.  The  Commission  also  seeks 
comment  on  whether,  as  an  additional 
pro-competitive  arrangement,  an 
applicant  should  include  a  provision  in 
ownership  or  other  documents 
explicitly  allowing  smaller  firms  to 
combine  their  capacity  requirements  for 
the  purpose  of  obtaining  volume 
discounts. 

22.  The  Commission  also  proposes 
methods  to  streamline  the  process  and 
seeks  comment  on  the  proposals.  The 
Commission  notes  because  of  the 
unique  role  of  the  Executive  Branch 
with  respect  to  submarine  cable  landing 
licenses,  and  because  the  Commission 
we  intends  to  coordinate  closely  with 
the  Executive  Branch,  the  Commission 
does  not  propose  a  wholesale  adoption 
of  the  Section  214  streamlining  process 
for  submarine  cable  landing  license 
applications.  With  respect  to  timing  for 
review  of  submarine  cable  landing 
license  applications,  the  Commission 
proposes  that,  if  an  application  qualifies 
presumptively  for  grant  on  a 
streamlined  basis  under  one  of  the  three 
streamlining  options,  the  Commission 
will  grant  the  application  60  days  fi-om 
the  date  the  International  Bureau  issues 
a  public  notice  accepting  the 
application  for  filing,  or  indicate  in  a 
public  notice  why  grant  of  the 
application  within  60  days  cannot  be 
provided.  The  Commission  seeks 
comment  on  this  proposal  and  states 
that  it  expects  that  the  period  between 
the  filing  of  an  application  and  the 
release  of  a  public  notice  ordinarily 
would  not  be  lengthy  because  the 
International  Bureau  would  put  an 
application  out  on  public  notice 
promptly  after  determining  that  the 
application  is  complete. 

23.  The  NPRM  also  discusses  the 
possibility  of  a  conditional  grant  of  a 
cable  landing  license  whereby  the 
Commission  would  condition  its  grant 
of  authority  on  ultimate  approval  by  the 
Secretary  of  State.  The  Commission  also 
proposes  to  issue  streamlined  licenses 
by  public  notice,  rather  than  by  issuing 
an  Order  and  seeks  comment  on 
whether  issuing  a  public  notice  would 
satisfy  the  requirement  under  the  Cable 
Landing  License  Act  that  grants  be 
issued  by  "written  license." 

24.  The  Commission  states  its 
intention  to  continue  its  private 
submarine  cable  policy  in  order  to 
further  stimulate  competition  in  the 
market,  but  states  that  it  does  not 
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propose  to  abandon  the  distinction 
between  submarine  cable  systems  which 
operate  on  a  common  carrier  emd  a  non- 
common  carrier  basis.  The  Commission 
also  seeks  comment  on  whether,  in  a 
situation  in  which  an  applicant  is 
proposing  to  serve  previously  unserved 
routes,  the  Commission  should  impose 
conditions,  such  as  a  nondiscrimination 
requirement,  on  the  license,  regardless 
of  whether  the  Commission  grants  the 
license  on  a  streamlined  basis.  The 
Commission  also  seeks  comment  on  the 
types  of  situations  in  which  it  might  be 
appropriate  for  the  Commission  to 
require  a  cable  to  be  operated  on  a 
common  carrier  basis  and  asks 
commenters  to  address  whether  the 
Commission  should  consider  indirect 
means  to  a  destination  point  in 
determining  the  level  of  competition  on 
a  route  and  whether  a  route  is  a  thin 
route.  The  Commission  also  seeks 
comment  on  what  effect,  if  any,  the 
imposition  of  common  carrier 
regulations  or  common  carrier-like 
obligations  may  have  on  a  company's 
business  decision  whether  to  build  a 
cable. 

25.  In  addition,  the  Commission  seeks 
comment  on  whether  any  of  the  routine 
conditions  currently  imposed  on  cable 
landing  licenses  should  be  eliminated  or 
modified.  The  Commission  also  notes 
that  Level  3  suggested  that  the 
Commission  develop  special  conditions 
for  the  licenses  of  submarine  cables 
whose  participants  include  carriers  that 
are  "major  suppliers,"  regardless  of 
whether  those  carriers  are  U.S. -licensed 
carriers,  and  states  that  Level  3  defines 
a  "major  supplier"  as  that  term  is 
defined  in  the  Reference  Paper  to  the 
WTO  Basic  Telecom  Agreement.  Level  3 
argued  that  to  prevent  such  carriers 
from  acting  anticompetitively  in  the 
submarine  cable  market,  the 
Commission  should  impose  conditions 
relating  to;  cable  station  access, 
requiring  a  major  supplier  to  provide 
competing  carriers  with,  for  example, 
physical  collocation  at  the  cable  station, 
circuit  provisioning  and  interconnection 
intervals;  backhaul,  requiring  a  major 
supplier  to  allow  competing  carriers  to 
negotiate  a  backhaul  contract  with  the 
major  supplier  on  a  timely  and 
reasonable  basis  with  nondiscriminatory 
pricing;  and  procedures,  requiring  a 
major  supplier  to  expedite  orders  for 
service  with  reasonable  times  and 
reasonable  charges,  to  ensure  freely 
available  information,  and,  for 
consortium  cables,  to  separate 
submarine  cable  and  related  operations 
from  terrestrial  operations.  The 
Commission  seeks  comment  on  Level 
3's  suggestions  and  states  that 


commenters  advocating  that  the 
Commission  adopt  Level  3's  suggestions 
should  indicate  whether  we  should 
define  "major  supplier"  as  Level  3 
defines  the  term,  or  whether  we  should 
adopt  an  alternative  definition,  and 
explain  how  the  proposed  definition 
would  work  in  practice. 

26.  To  provicle  more  certainty  to 
potential  cable  landing  license 
applicants,  the  Commission  proposes  a 
method  for  determining  who  should  be 
included  as  an  applicant  for  a  cable 
landing  license.  Specifically,  the 
Commission  proposes  that  an  entity 
should  be  included  as  an  applicant  for 
a  cable  landing  license  for  a  proposed 
cable  system,  regardless  of  whether  the 
entity  also  is  a  Section  214  licensee,  if 
the  entity  is  a  landing  station  owner  or: 
the  entity  has  a  five  percent  or  greater 
owmership  interest  in  the  proposed 
cable  which  includes  voting  rights, 
except  if  the  ownership  is  exclusively  at 
foreign  points  on  the  cable  system,  and 
the  entity  will  use  the  U.S.  points  of  the 
cable  system  in  any  capacity,  unless  the 
capacity  merely  is  "hard-patched" 
through  and  is  not  dropping  traffic  in 
the  U.S.  or  using  the  U.S.  points  of  the 
cable  system  to  re-originate  traffic. 
Under  the  Commission's  proposal,  if  an 
entity,  at  the  time  it  files  the  application 
and  the  license  is  granted  does  not  plan 
to  use  the  U.S. -points  of  the  cable 
system,  but  later  decides  to  do  so,  that 
entity  would  need  to  file  an  application 
to  be  added  to  the  license.  The 
Commission  seeks  comment  on  whether 
a  five  percent  or  greater  ovvmership 
interest  would  ensure  that  we  include 
entities  with  a  significant  ability  to 
affect  the  operation  of  a  cable  system, 
but  that  we  not  burden  smaller  carriers 
or  investors  and  notes  that,  under  a  five 
percent  or  greater  ownership  threshold, 
fewer  entities  will  be  required  to  obtain 
licenses  than  under  the  ciurent  practice. 
The  Commission  seeks  comment  on 
whether  a  different  percentage  would  be 
appropriate  to  accomplish  these  goals. 
The  Commission  notes,  that,  under  this 
proposal,  an  entity  that  is  a  licensee  for 
an  existing  submarine  cable  but  does 
not  own  a  landing  station  and  has  less 
than  a  five  percent  ownership  interest  in 
the  cable,  may  file  with  the  Commission 
a  request  that  its  license  be 
relinquished. 

27.  The  Commission  also  seeks 
comment  on  whether  it  would  facilitate 
processing  if  it  encourages  or  mandates 
electronic  filing  for  the  applications.  As 
the  Conunission  did  with  respect  to 
streamlined  assigrunents  and  tremsfers 
of  control  of  international  Section  214 
authorizations,  the  Commission 
proposes  to  delegate  to  the  hitemational 
Bureau  the  authority  to  identify  those 


particular  applications  that  do  warrant 
public  comment  and  additional 
Commission  scrutiny  under  current 
stated  Commission  policies.  Comments 
are  solicited  on  this  proposal  as  well  as 
others  described  in  the  NPRM. 

28.  The  Commission  declines  to 
propose  modifying  or  waiving  licensing 
or  regulatory  fees.  The  Commission 
does,  however,  seek  comment  generally 
on  whether,  if  the  Commission 
ultimately  adopts  the  streamlining 
measures  proposed  in  the  NPRM,  it 
would  be  in  the  pubic  interest  to 
propose  a  modification  of  the  regulatory 
fees. 

Procedural  Matters 

29.  Ex  Parte  Presentations.  This 
NPRM  is  a  permit  but  disclose  notice 
and  comment  rulemaking  proceeding. 
Ex  Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

30.  Initial  Regulatory  Flexibility  Act 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act,  an  Initial  Regulatory 
Flexibility  Analysis  was  prepared  and  is 
incorporated  as  Attachment  A  of  this 
summary.  Written  comments  on  the 
Initial  Regulatory  Flexibility  Act 
Analysis  are  requested. 

31.  Paperworlc  Reduction  Act.  The 
NPRM  contains  proposed  information 
collections.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  take  this 
opportimity  to  comment  on  the 
proposed  information  collections 
contained  in  th§  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Written  comments 
by  the  public  on  the  proposed 
information  collections  are  due  the 
same  day  as  comments  on  the  NPRM, 
August  21,  2000.  Written  comments 
must  be  submitted  by  OMB  on  the 
proposed  information  collections 
September  5,  2000.  Comments  should 
address  the  following:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimate;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-XX)Oi:. 
Title:  Applications  under  the  Cable 
Landing  License  Act. 
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.    Fonn  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  55. 

Number  of  Responses:  55. 

Estimated  Time  Per  Response:  Under 
Section  1.767(a)-{e),  we  estimate 
approximately  10  hours  will  be  imposed 
on  15  respondents.  Under  Section 
1.767(f),  we  estimate  1  burden  hour  per 
respondent. 

Frequency  of  Response:  On  Occasion. 
Third  party  disclosure. 

Total  Annual  Burden:  95  hours  (50% 
of  burden  estimated  to  be  contracted  to 
outside  assistance). 

Total  Annual  Costs:  $208,875. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  the  qualifications  of 
applicants  to  construct  and  operate 
submarine  cables,  including  applicants 
that  are  affiliated  with  foreign  carriers, 
and  to  determine  whether  and  under 
what  conditions  the  authorizations  are 
in  the  public  interest,  convenience,  and 
necessity.  The  proposed  information 
collections  are  necessary  for  the 
Commission  to  maintain  effective 
oversight  of  U.S.  carriers  that  are 
affiliated  with,  or  involved  in  certain  co- 
marketing  or  similar  arrangements  with, 
foreign  carriers  that  have  sufficient 
market  power  to  affect  competition 
adversely  in  the  U.S.  market.  In 
addition,  the  Commission  must 
maintain  records  that  accurately  reflect 
a  party  or  parties  that  control  a  carrier's 
operations,  particularly  for  purposes  of 
enforcing  the  Conunission's  rules  and 
policies. 

Initial  Regulatory'  FlexiBility  Analysis 

As  required  by  the  Regulatory 
Flexibihty  Act  (RFA),  5  U.S.C.  603,  the 
Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  proposed  in  this  Notice  of 
Proposed  Rulemaking  (NPRM).  Written 
public  comments  are  requested  on  this 
IRf  A.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  in  Section  IV,  Subpart 
C  of  the  NPRM.  The  Commission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
In  addition,  the  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

In  recent  years,  there  has  been 
explosive  growth  in  the  number  and 


capacity  of  submarine  cables  triggered 
in  large  part  by  increased  Internet  and 
data  traffic.  Because  of  this  increased 
demand  for  capacity,  the  rapid  pace  of 
technological  development,  and  the 
emergence  of  non-traditional  ownership 
and  financing  structures  in  the 
submarine  cable  marketplace,  the 
International  Bureau  has  undertaken  a 
review  of  its  policies  for  licensing 
submarine  cables.  The  result  of  this 
review  is  the  initiation  of  this 
proceeding  to  establish  streamlined 
rules  for  processing  applications  for 
submarine  cable  landing  licenses. 

The  streamlining  proposal  in  the 
NPRM  is  designed  to  provide  guidance 
for  industry  in  submitting  applications 
and  for  the  Commission  in  reviewing 
such  applications.  The  ciurent 
precedent  analyzing  competitive  issues 
in  the  submarine  cable  market  is  not 
extensive.  In  the  absence  of  extensive 
precedent,  the  guidance  contained  in 
the  proposed  streamlining  options 
should  help  ensure  expeditious  action 
on  applications.  In  addition,  the 
streamlining  options  in  this  NPRM  seek 
to  provide  incentives  for  the 
development  of  facilities-based 
competition  and  capacity  expansion  to 
meet  increasing  demands. 

This  approach  reflects  broad  input 
from  participants  in  the  submarine  cable 
industry.  In  November  1999  the 
International  Bureau  held  a  Public 
Forum  and  has  held  numerous  informal 
meetings  with  individual  industry 
participeuits  to  solicit  views  about  ways 
the  Commission  might  improve  its 
regxdation  of  the  submarine  cable 
landing  licensing  process  to  further 
promote  consumer  benefits  from 
increased  cable  capacity  and  facilities- 
based  competition.  Industry  participants 
expressed  three  objectives:  expedited 
processing  of  applications,  careful 
review  of  certain  applications  to  guard 
against  anticompetitive  behavior,  and 
encouragement  of  pro-competitive 
licensing  procedures  in  other  countries. 
To  accomplish  and  balance  these  three 
objectives,  the  NPRM  proposes 
streamlining  that  reflects  pro- 
competitive  policies.  This  approach  is 
designed  to  provide  more  certainty  and 
flexibility  for  participants  in  the 
application  process,  to  promote 
increased  investment  and  infrastructure 
development  by  multiple  providers,  and 
to  decrease  application  processing  time. 

To  achieve  these  goals,  the  NPRM 
proposes  a  mechanism  under  which  an 
applicant  for  a  submarine  cable  landing 
license  will  have  three  options  to 
qualify  presumptively  for  grant  on  a 
streainlined  basis.  The  NPRM  proposes 
the  following  three  streamlining 
options:  (1)  A  demonstration  that  the 


route  on  which  the  proposed  cable 
would  operate  is  or  will  become 
competitive;  (2)  a  demonstration  of 
sufficient  independence  of  control  of 
the  proposed  cabLe  from  control  of 
existing  capacity  on  the  route;  or  (3)  the 
existence  of  certain  pro-competitive 
arrangements.  We  believe  that,  on 
balance,  the  streamlining  policies 
proposed  in  the  NPRM  are  pro- 
competitive,  and  that,  if  an  application 
falls  within  one  of  these  three 
categories,  we  can  presume  that  it  is 
unlikely  that  we  will  have  competitive 
concerns  about  the  cable.  We  note  that, 
if  an  application  does  not  qualify  for 
streamlining,  it  will  be  reviewed  on  a 
non-streamlined  basis  without 
prejudice. 

Our  proposal  to  streamline  the 
submarine  cable  landing  licensing 
process  is  part  of  a  continuing 
streamlining  effort.  The  proposal's 
structiu-e  of  identifying  categories  of 
applications  eligible  for  streamlined 
processing  is  consistent  with  our 
process  for  streamlining  Section  214 
applications.  The  Commission 
continually  seeks  ways  to  grant  licenses 
more  quickly  to  allow  parties  to  enter 
the  market  rapidly,  especially  as  new 
technological  developments  make  speed 
to  market  crucial  for  firms  competing  in 
the  ever  changing  Internet-driven 
communications  market. 

B.  Legal  Basis 

The  NPRM  is  adopted  pursuant  to 
Sections  1,  4(i)  and  (j),  201-255,  303(r) 
of  the  Communications  Act  as  amended, 
47  U.S.C.  151,  154(i),  154(j),  201-255. 
and  the  Cable  Landing  License  Act.  47 
U.S.C.  34  through  39  and  Executive 
Order  No.  10530,  Sec.  5(a),  reprinted  as 
amended  in  3  U.S.C.  301. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
ProposaTs  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and.  where  feasible, 
estimate  of  the  number  of  small  entities 
that  mav  be  affected  bv  the  proposals,  if 
adopted.  The  Regulatory  Flexibility  Act 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  busmess.  '    small  organization," 
and  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act.  A 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA. 

The  SBA  has  developed  a  definition 
of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
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The  Census  Bureau  reports  that  there 
were  2,321  such  companies  that  had 
been  operating  for  at  least  one  year  at 
the  end  of  1992.  According  to  the  SBA's 
definition,  a  wireline  telephone 
company  is  a  small  business  if  it 
employs  no  more  than  1,500  persons. 
All  but  26  of  the  2,321  wireline 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1.500 
employees,  there  would  still  be  2,295 
wireline  companies  that  might  qualify 
as  small  entities  or  small  incumbent 
LECs.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  we 
are  unablo  at  thi'?  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  2.295  of  these  wireline  companies 
are  small  entities  that  might  be  affected 
by  these  proposals. 

Specifically,  the  streamlining  options 
contained  in  the  NPRM  apply  to  entities 
applying  for  a  license  to  land  or  operate 
submarine  cables  under  the  Cable 
Landing  License  Act,  (or  entities 
applying  to  transfer  control  of  existing 
submarine  cable  landing  licenses).  The 
proposals,  however,  may  affect  other 
entities  as  well,  including  users  of 
submarine  cable  service  such  as  Internet 
service  providers  (ISPs)  that  lease 
capacity  or  purchase  indefeasible  rights 
of  use  (IRUs)  on  cable  systems.  The 
Commission,  therefore,  encourages 
these  entities  to  conunent  on  the 
proposals  in  the  NPRM.  The  proposals 
are  intended  to  reduce  the  burden  on  all 
applicants  regardless  of  size,  by 
permitting  applicants  to  seek  to  have 
their  applications  qualify  presumptively 
for  grant  on  a  streamlined  basis.  At  this 
time,  we  are  not  certain  as  to  the 
number  of  small  entities  that  will  be 
affected  by  the  proposals  Agency  data 
indicates  there  have  been  approximately 
50  cable  landing  applications  filed  with 
the  Commission  since  1992.  but  the 
total  number  of  licensees  is  difficult  to 
determine,  because  many  licenses  are 
lointly  held  by  several  licensees.  Based 
on  this  information,  we  would  estimate 
that  there  could  be  50  or  fewer 
applicants  that  might  be  a  small  entity. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  reporting  requirements  proposed 
in  the  NPRM  are  voluntary  and  should 
not  impose  specific  burdens  on  small 
entities.  If  an  applicant  for  a  submarine 
cable  landing  license  wishes  its 


application  to  qualify  presumptively  for 
a  grant  on  a  streamlined  basis,  the 
applicant  could  demonstrate  that  its 
application  conforms  to  any  one  of  the 
three  streamlining  options  described  in 
the  NPRM.  The  NPRM  seeks  comment 
on  the  kinds  of  demonstrations  an 
applicant  could  make  to  qualify  for 
streamlining  under  the  proposals. 

The  documentation  proposed  by  the 
NPRM  is  not  standardized.  The 
information  is  unique  to  the  applicant. 
Although  the  information  could  be 
submitted  in  a  standardized  format, 
creating  such  a  format  would  impose  a 
burden  on  an  applicant  because  the 
applicant  has  several  options  from 
which  to  choose  for  streamlined 
processing.  For  example,  the  NPRM 
suggests  types  of  documentation 
including  cable  landing  license 
applications.  Commission  Orders,  the 
International  Bureau  s  annual  Circuit 
Status  Report,  the  various  C&MAs  or 
capacity  purchase  agreements  for  the 
cables,  and  industry  press  releases.  The 
NPRM  also  seeks  comment  on  other 
types  of  documentation  that  would  be 
useful  for  apphcants  seeking  to  qualify 
for  the  streamUning  options  proposed  in 
the  NPRM. 

In  addition,  it  is  not  possible  or 
practical  to  estimate  the  costs  and 
burdens  associated  with  the 
documentation  applicants  would  need 
to  submit  to  demonstrate  satisfaction  of 
the  streamlining  options.  We  believe 
that  the  applicant's  documentation 
would  be  information  that  is  maintained 
by  the  applicant  in  the  normal  course  of 
business,  and  as  such  would  not  impose 
a  significant  burden  on  the  applicant. 
We  are  seeking  comments  on  possible 
costs  and  biu^dens  associated  with  the 
documentation  applicants  would  need 
to  submit  to  qualify  for  streamlining 
under  the  options  outlined  in  the 
NPRM. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliancor  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  or  the  rule,  or  any  part  thereof, 
for  small  entities. 


The  proposals  in  this  NPRM  are 
designed  to  provide  more  certainty  and 
flexibihty  for  appUcants,  encoiu^ge 
investment  and  infrastructure 
development  by  multiple  providers, 
expand  available  submarine  cable 
capacity,  and  decrease  application 
processing  time.  This  may  benefit  small 
entities  especially  because  the  proposals 
would  facilitate  entry  into  the 
submarine  cable  market  and  expand 
international  services.  The  Commission 
has  proposed  the  following  three 
options  from  which  an  entity  may 
choose  to  qualify  presumptively  for 
streamlined  processing:  (1)  A 
demonstration  that  the  route  on  which 
the  proposed  cable  would  operate  is  or 
will  become  competitive;  (2)  a 
demonstration  of  sufficient 
independence  of  control  of  the  proposed 
cable  from  control  of  existing  capacity 
on  the  route;  or  (3)  the  existence  of 
certain  pro-competitive  arrangements. 
We  request  comment  on  these  three 
streamlining  options. 

We  request  comment  on  whether 
small  entities  would  be  adversely 
affected  by  the  proposals  herein  and 
whether  the  proposals  will  enable  small 
entities  to  respond  to  the  demands  of 
the  market  with  minimum  regulatory 
oversight,  delays,  and  expenses.  We 
beUeve  that  ovtr  proposals  will  promote 
the  rapid  expansion  of  capacity  and 
facilities-based  competition,  which  will 
result  in  iimovation  and  lower  prices  for 
U.S.  consumers  of  international 
telecommunications  services.  We 
believe  that  our  proposals  would  have 
either  no  impact,  or  would  reduce,  any 
economic  burdens  on  small  entities. 

The  NPRM  seeks  comment  on  policies 
of  particular  benefit  to  small  entities. 
First,  with  respect  to  the  proposal 
regarding  which  entities  need  to  apply 
for  cable  landing  Ucenses,  the  NPRM 
notes  that  the  greater  a  firm's 
investment  in  a  cable  system,  the  greater 
ability  the  firm  has  to  influence  the  way 
in  which  a  cable  is  operated.  The  NPRM 
further  notes  that  firms  with  a  greater 
ability  to  affect  the  operation  of  a  cable 
system  would  expect  to  be  subject  to  all 
conditions  and  responsibibties  that  that 
come  with  the  right  to  land  or  operate 
the  cable  system.  The  NPRM  notes  that 
entities  with  minimal  investment  in  a 
cable  system,  on  the  other  hand,  do  not 
have  the  same  ability  to  affect  the 
operation  of  the  cable  system.  There  is 
not  the  same  need,  therefore,  to  subject 
these  entities  to  the  conditions  and 
responsibilities  that  come  with  a  cable 
landing  license.  Under  the  proposal  in 
the  NPRM,  therefore,  othar  than  landing 
station  owners,  entities  with  less  than  a 
five  percent  ownership  interest  in  a 
cable  system  would  not  need  to  be 
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included  as  an  applicant  for  the  cable 
landing  license  for  a  proposed  cahle. 
The  NPRM  notes  that,  under  a  five 
percent  or  greater  ownership  threshold, 
fewer  entities  will  be  required  to  obtain 
licenses  than  under  the  current  practice. 
This  means  that  fewer  entities  will  be 
subject  to  the  conditions  and 
responsibilities  that  come  with  the  right 
to  land  or  operate  a  cable.  The  NPRM 
seeks  comment  on  whether  a  different 
percentage  would  be  appropriate  to 
accomplish  these  goals.  In  addition,  the 
NPRM  provides  that  an  entity  that  is  a 
licensee  for  an  existing  submarine  cable 
but  does  not  own  a  landing  station  and 
has  less  than  a  five  percent  ownership 
interest  in  the  cable,  may  file  with  the 
Commission  a  request  that  its  license  be 
relinquished. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 
Ordering  Clauses 

Accordingly,  pursuant  to  Sections  1, 
4{i)  and  (j).  201-255  303(r)  of  the 
Communications  Act  as  amended,  47 
U.S.C.  151,  154{i),  154(j),  201-255, 
303(r),  and  the  Cable  Landing  License 
Act,  47  U.S.C.  34  through  39  and 
Executive  Order  No.  10530,  Sec.  5(a), 
reprinted  as  amended  in  3  U.S.C.  30l, 
this  notice  of  proposed  rulemaking  is 
hereby  adopted  and  comments  are 
requested. 

The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  notice  of  proposed  rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Act  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

I  ist  of  Subjects  in  47  CFR  Part  1 

L^ommunications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telecommunications 
Miscellaneous  rules  relating  to  common 
carriers. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17027  Filed  7-5-00;  8:45  ami 
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FEDERAL  COMMUNiCATiONS 
COMMISSION 

47  CFR  Part  73 

[DA-00-1418,  MM  Docket  No.  00-118,  RM- 
9757] 

Digital  Television  Broadcast  Service; 
Lexington    KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WKYT 
Licensee  Corporation,  licensee  of  station 
WKYT-TV.  NTSC  Channel  27, 
Lexington,  Kentucky,  requesting  the 
substitution  of  DTV  Channel  13  for 
station  WKYT-TV's  assigned  DTV 
Chaimel  59.  DTV  Channel  13  can  be 
allotted  to  Lexington,  Kentucky,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  coordinates  (38-02- 
23  N.  and  84-24-10  W).  DTV  Channel 
13  can  be  allotted  to  Lexington  with  a 
power  of  5.0  (kW)  and  a  height  above 
average  terrain  (HAAT)  300  meters. 
DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W... 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Robert  A.  Beizer, 
Secretary,  WKYT  License  Corporation, 
1201  New  York  Avenue,  NW.,  Suite 
1000,  Washington,  DC  20005-3917 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-1418,  adopted  June  26,  2000,  and 
released  June  29,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

|FR  Doc.  00-17045  Filed  7-5-00;  8:45  am). 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA-1417,  MM  Dccke!  No  00-117,  RM- 
9810] 

Digital  Television  Broadcast  Service; 
Salem,  OR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Paxson 
Salem  License,  Inc.,  licensee  of  station 
KPXG(TV),  NTSC  Channel  22,  Salem, 
Oregon,  requesting  the  substitution  of 
DTV  Chaimel  4  for  DTV  Channel  20. 
DTV  Channel  4  can  be  allotted  to  Salem, 
Oregon,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
coordinates  (45-30-58  N.  and  122-43- 
59  W.)  with  a  power  of  17  (kW)  and  a 
height  above  average  terrain  (HAT)  455 
meters.  However,  since  the  community 
of  Salem  is  located  within  400 
kilometers  of  the  U.S.  Canadian  border, 
concurrence  by  the  Canadian 
government  must  be  obtained  for  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW.. 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Scott  S.  Patrick, 
Dow,  Lohnes  &  Albertson,  1200  New 
Hampshire  Avenue,  NW,  Suite  800, 
Washington,  DC  20036-6802  (Counsel 
for  Paxson  Salem  License,  Inc.). 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-117,  adopted  June  26,  2000,  and 
released  June  29.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  DC  20036. 

1 1        Provisions  of  the  Regulatory 

Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

1 1        Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaiuiel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Conunission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(PR  Doc.  00-17046  Filed  7-5-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA-1419.  MM  Docket  No.  00-119.  RM- 
9879] 

Digital  Television  Broadcast  Service; 
Hazleton,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WOLF 
License  Corporation,  licensee  of  Station 
WOLF-TV,  NTSC  Channel  56,  Hazleton, 
Pennsylvania,  requesting  the 
substitution  of  DTV  Chaimel  45  for  its 
assigned  DT\'  Channel  9.  DTV  Channel 
45  can  be  allotted  to  Hazleton, 
Peimsylvania,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (41-11-00  N.  and 


75-52-10  W.).  However,  since  the 
community  of  Hazleton  is  located 
within  400  kilometers  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  government  must  be  obtained 
for  this  proposal.  As  requested,  we 
propose  to  allot  DT^  Channel  45  to 
Hazleton  with  a  power  of  546  and  a 
height  above  average  terrain  (HAAT)  of 
488  meters. 

DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  David  D. 
Oxenford,  JoEUen  Masters,  Fisher, 
Wayland,  Cooper,  Leader  &  Zaragoza, 
2001  Permsylvania  Avenue,  NW.,  Suite 
400,  Washington,  DC  20006  (Counsel  for 
WOLF  License  Corporation). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mdsb  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-119,  adopted  June  26,  2000,  and 
released  June  29,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu-es  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  00-17047  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[DA-1485,  MM  Docket  No.  00-121.  RM- 
9674] 

Digital  Television  Broadcast  Service; 

Kingston.  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WRNN- 
TV  Associates  Limited  Partnership, 
licensee  of  station  WRNN-TV,  NTSC 
Channel  62,  Kingston,  New  York, 
requesting  the  substitution  of  DTV 
Channel  48  for  its  assigned  DTV 
Channel  21.  DTV  Channel  48  can  be 
allotted  to  Kingston,  New  York,  in 
comphance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (41-29-19  N.  and  73-56-52 
W).  As  requested,  we  propose  to  allot 
DTV  Channel  48  to  Kingston  with  a 
power  of  200  and  a  height  above  average 
terrain  (HAAT)  of  388  meters.  However, 
since  the  commimity  of  Kingston  is 
located  within  400  kilometers  of  the 
U.S. -Canadian  border,  concurrence  by 
the  Canadian  government  must  be 
obtained  for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  August  21,  2000,  and  reply 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  covmsel  or 
consultant,  as  follows:  Todd  M. 
Stansbury,  Wiley,  Rein  &  Fielding,  776 
K  Street,  NW,  Washington,  DC  20006 
(Counsel  for  WTO^JN-TV  Associates 
Limited  Partnership). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-121,  adopted  June  30,  2000,  and 
released  September  5,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
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Services.  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

[PR  Doc.  00-17104  Filed  7-5-00;  8:45  am] 

BILLING  COOC  671 2-01 -U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ano  Atrnospneric 
Administration 

50  CFR  Pan  600 
[I.D.  062800A] 

Magnuson-Slevens  Act  Provisions, 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

SUNflMARY:  NMFS  announces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  has  made  a 
preliminary  determination  to  issue  EFPs 
to  conduct  experimental  fishing 
operations  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The 
Maine  Department  of  Marine  Resources 
(MEDMR)  submitted  an  application  for 
the  issuance  of  EFPs  to  conduct 
experimental  fishing  with  a  maximum 
of  30  commercial  fishing  vessels,  which 
warrants  further  consideration.  The 
EFPs  would  allow  commercial  vessels  to 
fish  for,  retain,  and  land  silver  hake 
(whiting)  with  mesh  smaller  than 
currently  allowed  in  a  portion  of  the 
Gulf  of  Maine/Georges  Bank  Regulated 
Mesh  Area.  These  experiments  would 
continue  investigations  designed  to 


demonstrate  the  effectiveness  of  a 
bycatch  reduction  device  (separator 
grate)  assembled  on  small  mesh  silver 
hake  (whiting)  trawls  with  a  raised 
footrope  configiuation.  Although  the 
number  of  trips  would  be  capped  at  40 
1-day  trips  per  vessel,  it  is  anticipated 
that  participation  would  be  dictated  by 
two  interrelated  factors;  market  value  of 
whiting  at  the  dock  and  the  availability 
of  the  whiting  at  sea.  Approximately  34 
vessels  were  authorized  to  participate  in 
last  year's  experiment  from  July  1- 
November  31,  1999,  although 
enrollment  periods  fluctuated  due  to  the 
factors  identified  above.  Regulations 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
provisions  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on  the 
proposed  experimental  fisheries. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  21,  2000. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on 
Proposed  EFP  Proposal."  Comments 
may  also  be  sent  via  facisimile  (fax)  to 
(978)  281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Boimie  Van  Pelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The 
MEDMR  submitted  an  application  to 
continue  the  experimental  whiting 
separator  trawl  fishery  (Separator  Trawl 
Fishery)  in  the  Small  Mesh  Northern 
Shrimp  Area,  a  portion  of  the  Gulf  of 
Maine/Georges  Bank  Regulated  Mesh 
Area.  This  will  provide  an  additional 
opportxmity  to  collect  information  on 
the  effectiveness  of  the  separator  grate 
in  combination  with  the  raised  footrope 
trawl  configuration  (with  roller  frames), 
in  an  effort  to  show  that  the  separator 
trawl  fishery  results  in  a  low  bycatch 
fishery.  Although  this  would  be  the 
sixth  consecutive  year  of  the 
experiment,  data  from  previous  years 
are  sparse  and  inclusive,  owing  in  part 
to  three  factors:  low  abundances  of 
whiting  in  the  experimental  fishery 
area,  declining  market  value  of  whiting, 
and  patchy  vessel  participation.  While 
monthly  percent  average  bycatch  of 
regulated  multispecies  was  reported  at 
less  than  5  percent  for  sea  sampling 
trips  conducted  during  the  1999 
experiment,  there  were  only  11  sea 
sampling  trips  taken  over  the  course  of 
the  entire  season  (July  though 
November),  with  the  majority  (6  trips) 


monitoring  the  at-sea  bait  transfer 
fishing  activity.  As  a  result,  there  were 
insufficient  data  from  the  1999 
experimental  fishery  to  demonstrate  that 
the  5  percent  bycatch  criteria  for 
establishing  exempted  fishing  status 
could  be  met  for  the  entire  fishery  (food 
and  bait  fishery  components). 

A  separate  component  of  last  year's 
experiment  was  to  conduct  a  series  of 
gear  trials  with  a  raised  footrope  trawl 
configuration  that  has  proved  successful 
in  reducing  bycatch  of  flatfish  species  in 
small  mesh  experimental  whiting 
fisheries  in  Cape  Cod  Bay, 
Massachusetts.  While  there  were  only 
twenty  tows  total  conducted  during  last 
year's  supplemental  gear  trials,  these 
demonstrated  that  the  raised  footrope 
trawl  could  be  successfully  transferred 
to  nets  with  roller  frames  (typically  a 
chain  sweep  is  used),  and  yielded 
promising  results  in  demersal  finfish 
bycatch  reduction.  Furthermore, 
increased  cod  end  mesh  size  and  grate 
bar  spacing  combinations  tested  by 
participating  vessels  in  the  Separator 
Trawl  Fishery  showed  a  considerable 
decrease  in  bycatch  of  small  fish,  while 
the  addition  of  the  raised  footrope  trawl 
showed  an  additional  decrease  in 
bycatch  of  small  flatfish,  whiting  and 
red  hake.  Therefore,  in  order  to  gather 
sufficient  data  on  the  separator  grate's 
ability  (with  and  without  the  raised 
footrope  trawl)  to  reduce  bycatch  of 
regulated  species  consistent  with  the 
requirement  of  an  exempted  fishery,  as 
well  as  to  determine  whether  the  fishery 
as  a  whole  can  reach  its  economic 
potential,  a  continuation  of  the 
experiment  is  necessary. 

Participants  in  the  Separator  Trawl 
Fishery  will  be  required  to  elect  either 
a  food  fishery  or  bait  fishery  component 
designation.  However,  the  MEDMR  has 
stated  that  the  primary  focus  of  this 
year's  fishery  will  be  on  the  bait  fishery, 
specifically  to  provide  bait  for  the  tuna 
fishery.  As  in  years  past,  participants 
may  designate  only  one  fishery 
component  at  a  time  for  a  minimum 
enrollment  of  7  days.  In  order  to  ensure 
that  the  conservation  priorities  for 
whiting  are  continually  met,  the 
MEDMR  has  proposed  that  program 
participants  be  limited  to  landing  up  to 
2,500  lb  (1,134  kg)  of  whiting  per  trip 
and  be  allowed  a  ma.ximum  of  40  1-day 
trips  per  vessel.  As  an  additional  control 
measure,  the  MEDMR  has  proposed  that 
participation  be  capped  at  30  vessels. 
Participants  will  be  required  to  submit 
timely  catch  and  bycatch  information  in 
the  form  of  specialized  logbooks 
provided  by  MEDMR  and  through  the 
completion  of  the  NMFS'  vessel  trip 
reports  required  of  all  commercial 
fishers.  NMFS  will  continue  to  look  at 
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logbook  compliance  issues — consistency 
in  reporting  and/or  completeness  of 
reports,  when  considering  eligibility  for 
enrollment  into  the  program  or 
continued  participation  once  enrolled. 

The  MEDMR  proposes  to  continue 
testing  cod  end/grate  spacing 
combinations  to  reduce  the  bycatch  of 
demersal  finfish  species,  whiting  and 
red  hake  as  follows:  cod  end  mesh  sizes 
of  2  inch  knotless  square  and  2-1/4  inch 
diamond  mesh,  and  grate  bar  spacing  of 
40  mm  and  50  mm.  In  addition,  based 
on  the  promising  findings  from  previous 
gear  work,  all  participating  vessels  will 
be  required  to  have  a  raised  footrope 
trawl  with  36  inch  (0.91  m)  dropper 
chedns.  The  objective  of  this  year's 
experiment  is  to  reveal  the  optimal  cod 
end/grate  spacing,  dropper  chain  length 
and  ground  gear  configurations  that 
would  be  the  most  effective  in  reducing 


bycatch  and  more  selective  in  catching 
the  appropriate  sized  whiting  in 
accordance  with  whiting  resource 
management  strategies.  The  MEDMR 
also  indicates  they  plan  to  use  the 
information  gained  through  the 
experimental  gear  work  to  formulate  a 
request  for  a  framework  action  in  hopes 
of  expanding  future  whiting  fishing 
opportunities  in  the  Gulf  of  Maine  with 
small  mesh. 

The  MEDMR  intends  to  provide  sea 
sampling  coverage  to  monitor  fishing 
activity  and  gear  performance 
throughout  the  course  of  the 
experiment,  at  an  estimated  frequency 
of  two  trips  per  week.  Because  of  the 
importance  of  sufficient  sea  sampling, 
the  Regional  Administrator  is 
considering  whether  her  approval  of  the 
fishery  should  be  conditional,  with 
possible  withdrawal  of  approval  if  the 


actual  level  of  coverage  Uues  iiul  meet 
the  specified  level.  Periodic  reports  on 
the  fisher}'  will  be  required  to  ensure 
that  the  MEDMR  continues  to  meet  the 
required  level  of  observer  coverage.  The 
Regional  Administrator  seeks  comment 
on  this  issue. 

EFPs  would  be  issued  to  the 
participating  vessels  in  accordance  with 
the  conditions  stated  therein,  and  will 
exempt  vessels  from  the  mesh  size, 
days-at-sea,  and  other  gear  restrictions 
of  the  Northeast  Multispecies  Fishery 
Management  Plan. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  29,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  00-17112  Filed  7-5-00;  8:45  am] 

8ILUNG  CODE  3510-22-F 


41624 


Notices 


Federal  Register 

Vol.  65,  No.  130 
Thursday.  July  6.  2000 


This  section  of  the  FEDERAL  REGISTER 
contaihs  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Seek  Renewed 
Approval  To  Collect  Information 

AGENCY:  .\griculttiral  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
Agricultural  Research  Service's  (ARS) 
intention  to  request  renewed  approval 
for  information  collection  from 
applicants  for  Federal  financial 
assistance,  in  order  to  ensiue 
compliance  with  civil  rights  laws  and 
regulations.  The  initial  Federal  Register 
document  for  the  collection  of 
information  was  published  62  FR  12789, 
March  18,  1997. 

DATES:  Comments  on  this  notice  must  be 
received  by  September  11,  2000  to  be 
assiirpd  of  consideration. 
ADDRESSES:  Submit  comments  and  or 
questions  to,  Bruce  Lee,  Extramural 
Agreements  Program  Manager, 
Extramural  Agreements  Division, 
Administrative  and  Financial 
Management,  Agricultural  Research 
Service,  U.S.  Department  of  Agriculture, 
George  Washington  Carver  Center,  5601 
Sunnyside  Avenue,  Room  3-2174,  Mail 
Stop  5110.  Beltsville,  Maryland  20770, 
(301)  504-1148;  fax  (301)  504-1262;  e- 
mail  comments  to:  blee@ars.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

J inr  .Application  for  ARS  funding  for 
grants  and  assistance-type  cooperative 
agreements. 

Type  of  Request:  Renewed  approval  to 
collect  information  from  applicants  for 
Federal  financial  assistance. 

Abstract:  ARS'  Federally  assisted 
programs  consist  of  the  following  types 


of  extramural  awards  executed  under 
the  requirements  of  Pub.  L.  95-224, 
Federal  Grant  and  Cooperative 
Agreement  Actofl977: 

1,  Grants  and  Assistance-Type 
Cooperative  Agreements  awarded  in 
support  of  basic  or  applied  research. 

2.  Grants  awarded  in  support  of 
research  conferences  and  symposiums, 
and  other  non-research  activity. 

The  U.S.  Department  of  Justice,  Civil 
Rights  Division,  has  determined  that 
ARS  has  the  responsibility  to  collect 
such  data  from  entities  that  have 
applied  or  received  Federal  assistance 
in  the  form  of  grants  or  assistance-type 
cooperative  agreements  in  order  to 
ensiu-e  compliance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  Act  of  1972, 
and  the  Rehabilitation  Act  of  1973. 
Together  these  acts  prohibit 
discrimination  on  the  basis  of  race, 
color,  national  origin,  sex,  or  disability 
in  any  program  receiving  Federal 
financial  assistance. 

ARS'  data  collection  duties  are 
pursuant  to  28  CFR  part  42  (§  §  42.401- 
42.15),  which  the  Department  of  Justice 
references  as  the  legal  basis  regarding 
Title  VI  for  all  Federal  agencies 
extending  Federal  assistance.  The 
purpose  of  part  42  is  to  insure  that 
Federal  agencies  which  extend  financial 
assistance  properly  enforce  Title  VI  of 
the  Civil  Rights  Act  of  1964.  Part  42 
further  states  that  Federal  agencies 
which  extend  financial  assistance  have 
the  responsibility  to  enforce  Title  VI,  in 
accordance  with  the  authority  tmder 
Executive  Order  12250.  In  addition,  the 
Department  of  Agriculture's  Title  VI 
regulations  at  7  CFR  15.5(a)  require  the 
ARS.  as  the  administering  agency,  to 
conduct  compliance  reviews  of  the 
practices  of  recipients  of  ARS  grants  and 
assistance-type  cooperative  agreements 
to  determine  compliance  with 
requirements  of  the  Title  VI. 

Fxulhermore,  the  Department  of 
Agriculture  is  responsible  for  ensuring 
compliance  with  Title  VI  pursuant  to 
Executive  Order  12250,  45  CFR  86.1  et 
seq.,  and  7  CFR  15a.l  et  seq.,  and 
compliance  with  the  Rehabilitation  Act 
pursuant  to  Executive  Order  12250,  28 
CFR  41.1  et  seq..  and  7  CFR  15b.l  et  seq. 

Data  requested  to  assvu"e  compliance 
with  these  Civil  Rights  Acts  and 
regulations  include  (1)  race,  national 
origin,  sex,  and  disability  information 
on  employees  conducting  the  research. 


and  membership  of  planning  and 
advisory  bodies,  and  (2)  other 
information  necessary  to  effectively 
enforce  Title  VI,  Title  IX.  and  the 
Rehabilitation  Act, 

Information  obtained  from  the  public 
includes:  Federal  Financial  Assistance 
Civil  Rights  Assurance  Questionnaires; 
Applications  for  Funding;  Grants  and 
Assistance  Type  Cooperative  Agreement 
Budget  Information;  Other  Current  and 
Pending  Federal  Financial  Assistance 
Support;  Research  Assiu-ance 
Statements;  and  Assurances  of 
Compliance  with  the  Department  of 
Agriculture  Regulations  Assuring  Civil 
Rights  Compliance  Statements. 

Estimated  of  Burden:  Public  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  foui  hours  per 
set,  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Universities,  animal 
and  plant  research  scientists,  and 
individuals  who  perform  research 
relevant  to  the  mission  of  ARS. 

Estimated  Number  of  respondents: 
200. 

Estimated  Total  Annual  Burden  on 
Respondents:  800  hours. 

Comments:  Comments  are  invited  on 
(a)  whether  the  renewed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimated  of 
the  burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of 
those  who  respond,  such  as  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  conunents  will 
also  become  a  matter  of  public  record. 

Signed  at  Beltsville,  Marj-land. 

Dated:  June  19,  2000. 
Gene  P.  Spory, 

Associated  Deputy  Administrator,  Financial 
Management  Division. 

[FR  Doc.  00-17064  Filed  7-5-O0;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Extension  ot  a  Currently 
Approved  Information  Collection 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  an  extension  of 
currently  approved  information 
collections  used  in  support  of  the  FSA, 
Farm  Loan  Programs  (FLP).  This 
renewal  does  not  involve  any  revisions 
to  the  program  regulations. 
DATE:  Comments  on  this  notice  must  be 
received  on  or  before  September  5,  2000 
to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cath\  Qud\  it'.  .St'iuur  Loan  Officer, 
USDA,  FSA,  Farm  Loan  Programs,  Loan 
Making  Division,  1400  Independence 
Avenue,  SW.,  STOP  0522,  Washington, 
DC  20250-0522;  Telephone  (202)  690- 
4018;  Electronic  mail: 
cquayle@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Operating  Luaii.s.  Policies, 
Procediu-es,  and  Authorizations. 

OMB  Control  Number:  0560-0162. 

Expiration  Date  of  Approval:  June  30, 
2000. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  is  0560- 
0162  is  necessary  to  administer  the 
operating  loan  program  in  accordance 
with  the  requirements  in  7  CFR  1941 
Subpart  A  as  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act.  Specifically,  the 
Agency  uses  the  information  to  evaluate 
loan  making  or  loan  servicing  proposals. 
The  information  is  needed  for  the 
Agency  to  evaluate  an  applicant's 
eligibility,  and  to  determine  if  the 
operation  is  economically  feasible  emd 
the  security  offered  in  support  of  the 
loan  is  adequate. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .12  hours  per  response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
49,492. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,01^. 


Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vaJidity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collections  techniques  or  other  forms  of 
information  technology. 

These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Cathy 
Quayle,  USDA,  FSA.  Farm  Loan 
Programs,  Loan  Making  Division,  1400 
hidependence  Avenue,  SW,  STOP  0522, 
Washington,  DC  20250-0522.  Copies  of 
the  information  collection  may  be 
obtained  from  Cathy  Quayle  at  the 
above  address.  Comments  regarding 
paperwork  burden  will  be  summarized 
and  included  in  the  request  for  OMB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Signed  in  Washington,  DC,  on  June  28, 
2000. 

Parks  Shackleford, 

Acting  Administrator,  Farm  Service  Agency. 
[PR  Doc.  00-16988  Filed  7-5-00;  8:45  am] 

BILLING  CODE  341(M)5-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  It  has  been  submitted  to 
OMB  under  emergency  clearance 
procediu'es.  The  Department  is 
requesting  OMB  approval  by  no  later 
than  July  7,  2000. 

Agency:  Nationed 
Telecommunications  and  Information 
Administration. 

Title:  Survey  Instrument  to  Support 
the  Annual  Minority  Broadcast 
Ownership  Report. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  None. 


Type  of  Request:  New  collection — 
Emergency  Submission. 

Burden:  Approximately  400  hours. 

Number  of  Respondents:  400  persons. 

Average  Hours  per  Response:  1  hour. 

Needs  and  Uses:  The  Minority 
Telecommunications  Development 
Program  (MTDP),  National 
Telecommunications  and  Information 
Administration  has  developed  a  survey 
instrument  that  it  intends  to  use  to 
collect  information  for  its  annual 
minority  broadcast  ownership  report. 
The  instrument  will  be  the  principle 
method  for  systematically  gathering 
detailed  information  about  the 
challenges  conft-onting  minority 
entrepreneurs  entering  the  broadcast 
industry  or  expanding  operations.  The 
report  will  provide  a  basis  for  major 
national  policies  to  increase  minority 
participation  in  this  arena,  as  well  as 
Administration  initiatives  to  promote 
economic  opportunity  for  minority- 
owned  businesses  generally. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  6086,  14th  emd  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  officer.  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  N.W.,  Washington,  D.C. 
20503  by  no  later  than  July  7,  2000. 

Dated:  June  30,  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  00-17053  Piled  7-5-00;  8:45  am] 
BILUNG  CODE  351&-6(M> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zor.es  Board 
[Order  No.  1109] 

Approval  for  Expanded  Msi^u'acturing 
Authority  iPostage  Franking  Machines 
ana  Electronic  Business  Equipment) 
Within  Foreign— Trade  SuPzone  77B, 
Brother  Industries  (U.S.A.)  Inc., 
Bartlett,  TN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
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the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  City  of  Memphis, 
Tennessee,  grantee  of  Foreign-Trade 
Zone  77,  has  applied  to  expand  the 
scope  of  manufacturing  authority  for 
FTZ  Subzone  773  (Brother  Industries 
(U.S.A.)  Inc.  facilities  in  Bartlett,  Shelby 
County,  Tennessee)  to  include 
production  of  postage  franking 
machines  and  electronic  business 
equipment  under  FTZ  procedures  (FTZ 
Doc.  50-99;  filed  10-18-99); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(64  FR  60766.  11-8-99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  26th  day  of 
June  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  of  Commerce  for 

Import  Administration,  Alternate  Chairman, 

Foreign-Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

fFR  Doc.  00-17107  Filed  7-5-00;  8:45  am] 

3IUUNG  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-^2 1-805] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Aramid 
Fiber  Formed  of  Poly  Para-Phenyiene 
Terephthalamide  From  the  Netherlands 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce 

action:  Notice  of  preliminary  residts  of 

antidumping  duty  administrative 

review. 

EFFECTIVE  DATE:  July  6,  2000. 
SUMMARY:  The  Department  of  Commerce 
(the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  aramid  fiber 
formed  of  poly  para-phenylene 
terephthalamide  (  "PPD-T  aramid")  from 
the  Netherlands  in  response  to  requests 
by  respondent,  Twaron  Products  V.o.F. 
(formerly  Aramid  Products  V.o.F.)  and 
Twaron  Products  Inc.  (formerly  Akzo 


Nobel  Aramid  Products,  Inc.) 
(collectively  "Twaron"),  and  petitioner, 
E.I.  DuPont  de  Nemours  and  Company. 
This  review  covers  sales  of  this 
merchandise  to  the  United  States  during 
the  period  June  1,  1998,  through  May 
31,  1999,  by  Twaron.  The  resuhs  of  the 
review  indicate  the  existence  of 
dumping  margins  for  the  above  period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argiunents  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  McClure  ur  Micliael  Grossman, 
AD/CVD  Enforcement,  Office  6,  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conmierce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0984  or 
(202)  482-3146,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351  (April 
1999). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  PPD-T  aramid  from  the 
Netherlands  on  June  24,  1994  (59  FR 
32678).  On  June  9,  1999,  we  published 
in  the  Federal  Register  (64  FR  30962)  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  this  order 
covering  the  period  June  1,  1998, 
through  May  31,  1999. 

In  accordance  with  19  CFR 
351.213(b),  Twaron  and  petitioner 
requested  that  we  conduct  an 
administrative  review  for  the 
aforementioned  period.  On  July  29, 
1999,  the  Department  published  a  notice 
of  'Initiation  of  Antidumping  Review" 
(64  FR  41075).  The  Department  is  now 
conducting  this  administrative  review 
pursuant  to  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  all  forms  of  PPD-T  aramid  from  the 
Netherlands.  These  consist  of  PPD-T 
aramid  in  the  form  of  filament  yarn 
(including  single  and  corded),  staple 
fiber,  pulp  (wet  or  dry),  spun-laced  and 
spun-bonded  nonwovens,  chopped 


fiber,  and  floe.  Tire  cord  is  excluded 
from  the  class  or  kind  of  merchandise 
under  review.  This  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  item  numbers 
5402.10.3020.  5402.10.3040, 
5402.10.6000,  5503.10.1000, 
5503.10.9000,  5601.30.0000,  and 
5603.00.9000.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  v\nritten 
description  of  the  scope  remains 
dispositive. 

Verification 

As  provided  in  Section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Twaron  Products  V.o.F. 
and  Twaron  Products  Inc.  from  May  8 
through  May  12,  2000,  in  the 
Netherlands,  and  on  May  17  and  May 
18,  2000,  in  the  United  States.  See  June 
9,  2000,  Verification  of  the  Sales 
Response  of  Twaron  Products  V.o.F. 
Memorandum.  The  public  version  of 
this  verification  report  is  on  file  in  the 
Central  Records  Unit  ("CRU")  of  the 
Department  of  Commerce  (Room  B— 
099). 

Transactions  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  normal  value  ("NV")  and 
export  price  ("EP")  or  constructed 
export  price  ("CEP")  of  each  entry  of 
subject  merchandise.  See  section 
751(a)(2)(A).  Because  there  can  be  a 
significant  lag  between  entry  date  and 
sale  date  for  CEP  sales,  it  has  been  the 
Department's  practice  to  examine  U.S. 
CEP  sales  during  the  period  of  review 
("POR").  See  Gray  Portland  Cement  and 
Clinker  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  48826  (1993)  (the 
Department  did  not  consider  ESP  (now 
CEP)  entries  which  were  sold  after  the 
POR).  The  Court  of  International  Trade 
("CIT")  has  upheld  the  Department's 
practice  in  this  regard.  See  The  AD  Hoc 
Committee  of  Southern  California 
Producers  of  Gray  Portland  Cement  v. 
United  States,  914  F.  Supp.  535,  544-45 
(CIT  1995). 

Comparisons  to  NV 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review 
which  were  sold  by  the  respondent  in 
the  home  market  during  the  POR  to  be 
foreign  like  products  for  purposes  of 
product  comparisons  to  U.S.  sales. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  where  there  were  home  market 
sales  that  passed  the  co  t  of  production 
("COP")  test,  as  discussed  below,  we 
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compared  the  CEPs  ot  individual  U.ti. 
transactions  to  the  monthly  weighted- 
average  NV  of  the  foreign  like  product. 
Where  there  were  no  sales  of  identical 
or  similar  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  constructed 
Vcdue  ("CV")  of  the  product  sold  in  the 
home  market  during  the  comparison 
period. 

(-onstructed  Export  Price 

The  Department  based  its  margin 
calculation  on  CEP,  as  defined  in 
sections  772(b),  (c),  and  (d)  of  the  Act, 
because  all  sales  to  the  first  unaffiliated 
purchaser  in  the  United  States  took 
place  after  importation. 

We  calculated  CEP  based  on  delivered 
prices  and  FOB  warehouse  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  reduced 
these  prices  to  reflect  rebates.  In 
accordance  with  section  772(d){l)  of  the 
Act,  we  deducted  direct  selling 
expenses,  i.e.,  credit  expenses,  technical 
service  expenses,  warranty  expenses, 
third-party  payments,  and  repacking, 
and  indirect  selling  expenses,  including 
inventory  carrying  costs,  which  related 
to  commercial  activity  in  the  United 
States.  We  made  deductions  for 
movement  expenses  (international 
freight,  brokerage  and  handling,  U.S. 
duties,  domestic  inland  freight,  U.S. 
inland  freight,  and  insurance)  in 
accordance  with  section  772(c)(2)  of  the 
.'\rt.  We  also  made  deductions  for 
further  manufacturing  in  accordance 
with  section  772(d)(2).  Finally,  we  also 
deducted  from  CEP  an  amount  for  profit 
in  accordance  with  sections  772(d)(3) 
and  (f)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 

for  calculating  .MV.  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  US  sales  of  the  subject 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  and  (C)  of  the  Act,  because 
Twaron's  aggregate  volume  of  the  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NTV  on  home  market 
sales. 

We  calculated  .W  based  on  packed, 
ex-factor\'  or  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market  We  made  adjustments  for 
discounts.  Where  applicable,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  section  773(a)(6)  of  the 


Act,  wnere  applicable,  we  made 
deductions  from  the  starting  price  for 
inland  freight  and  inland  insurance.  In 
addition,  we  made  a  circumstance  of 
sale  adjustment  for  imputed  credit 
expenses,  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  Prices  were 
reported  net  of  value  added  taxes 
("VAT")  and,  therefore,  no  deduction 
for  VAT  was  necessary.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  We  based  this  adjustment  on 
the  difference  in  the  variable  costs  of 
manufacturing  for  the  foreign  like 
product  and  the  subject  merchandise. 
We  derived  the  CEP  offset  cimount 
from  the  amount  of  the  indirect  selUng 
expenses  on  sales  in  the  home  market. 
See  Level  of  Trade  section  of  this  notice. 
We  limited  the  home  market  indirect 
selling  expense  deduction  by  the 
amount  of  the  indirect  selling  expenses 
deducted  from  CEP,  pursuant  to  section 
772(d)  of  the  Act. 

Cost  of  Production  Analysis 

In  the  most  recently  completed 
administrative  review  of  Twaron,  we 
disregarded  sales  found  to  be  below  the 
COP.  Therefore,  in  accordance  with 
section  773(b){2)(A)(ii)  of  the  Act,  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  sales  below  the 
COP  may  have  occurred  during  this 
review  period.  Thus,  pursuant  to  section 
773(b)  of  the  Act.  we  initiated  a  COP 
investigation  of  Twaron  in  the  instant 
review. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  the  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general  and 
administrative  ("SG&A")  expenses  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  used  the 
home  market  sales  data  and  COP 
information  provided  by  Twaron  in  its 
questionnaire  responses. 

After  calculating  a  weighted-average 
COP,  we  tested  whether  home  market 
sales  of  PPD-T  aramid  were  made  at 
prices  below  COP  within  an  extended 
period  of  time  in  substantial  quantities, 
and  whether  such  prices  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  compared  model- 
specific  COP  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges,  discounts,  and 
indirect  selling  expenses. 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  Twaron's 
sales  of  a  given  model  were  at  prices 
less  than  COP.  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 


we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  In  accordance  with  section 
773(b)(2)(B)  and  (D)  where  20  percent  or 
more  of  home  market  sales  of  a  given 
product  during  the  POR  were  at  prices 
less  than  the  COP,  we  found  that  such 
sales  were  made  in  substantial 
quantities  within  an  extended  period  of 
time.  Because  the  sales  prices  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  we 
disregarded  those  below-cost  sales  and 
used  the  remaining  sales  to  determine 
NV  in  accordance  with  section 
773(b)(1).  For  those  models  of  PPD-T 
aramid  for  which  there  were  no  home 
market  sales  available  for  matching 
purposes,  we  compared  CEP  to  CV. 

Constructed  VaJue 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  Twaron's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  reaUzed  in  connection 
with  production  and  sale  of  the  foreign 
like  product,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A), 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by 
Twaron  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

We  used  the  costs  of  materials, 
fabrication,  and  SG&A  as  reported  in  the 
CV  portion  of  Twaron's  questioimaire 
response.  We  used  the  U.S.  packing 
costs  as  reported  in  the  U.S.  sales 
portion  of  Twaron's  questionnaire 
response.  We  based  selUng  expenses 
and  profit  on  the  information  reported 
in  the  home  market  sales  portion  of 
Twaron's  questionnaire  response.  See 
Certain  Pasta  from  Italy;  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination,  61  FR  1344, 
1349  (January  19,  1996).  For  selling 
expenses,  we  used  the  average  of  the 
home  market  selling  expenses  weighted 
by  the  respective  quantities  sold.  For 
actual  profit,  we  first  calculated  the 
difference  between  the  home  market 
sales  value  and  home  market  COP  for  all 
home  market  sales  in  the  ordinary 
course  of  trade,  and  divided  the  sum  of 
these  differences  by  the  total  home 
market  COP  for  these  sales.  We  then 
multiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  profit 
amount.  Finally,  the  CEP  offset  was 
derived  in  the  same  manner  described 
in  the  Normal  Value  section  of  this 
notice. 
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Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  EP,  the  U.S. 
level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  the 
level  of  trade  is  based  on  the  transaction 
between  the  exporter  and  the  importer 
for  which  we  construct  the  price. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level  of 
trade  adjustment  pursuant  to  section 
773(a)(7)(A)  of  the  Act. 

Finally,  for  CEP  sales,  if  the  NV  level 
is  more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732-33  (November  19, 
1997)  (South  Africa  Final"). 

For  purposes  of  our  analysis,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  the  Dutch  markets,  including 
the  selling  functions,  classes  of 
customer,  and  selling  expenses.  Upon 
consideration  of  the  above  mentioned 
factors,  the  Department  determined  that 
there  is  one  level  of  trade  and  one 
channel  of  distribution  in  the  home 
market  (direct  to  end  users)  and  a 
different  level  of  trade  in  the  U.S. 
market  (sales  to  an  affiliated 
distributor).  As  such,  we  were  unable  to 
make  product  comparisons  at  the  same 
level  of  trade  nor  were  we  able  to 
calculate  a  level  of  trade  adjustment.  We 
have  determined  that  Twaron's  NV  sales 
to  end-users/converters  in  the  home 
market,  as  well  as  CV,  are  at  a  more 
advanced  stage  of  distribution  than  CEP 
sales.  As  a  result,  the  Department  has 


preliminarily  determined  to  grant 
Twaron  an  adjustment  to  NV  in  the  form 
of  a  CEP  offset. 

For  a  detailed  description  of  oiu'  level- 
of-trade  analysis  for  these  preliminary 
results,  see  the  June  29,  2000,  Level  of 
Trade  Analysis  Memorandum  to  The 
File,  on  file  in  the  CRU,  Room  B-099  of 
the  main  Commerce  building. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A  of  the 
Act,  based  on  the  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  See  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (March  8,  1996).  Section  773A(a) 
of  the  Act  directs  the  Department  to  use 
a  dcdly  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars, 
unless  the  daily  rate  involves  a 
"fluctuation."  In  accordance  with  the 
Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  See  South  Africa  Final. 
The  benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 
Therefore,  for  purposes  of  the  current 
review,  we  have  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  based  on  the  methodology 
discussed  above. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Exporter/manufacturer 

Weighted- 
average 
margin 

Twaron 

3.20% 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
the  date  of  publication  of  this  notice. 
See  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Parties  who 
submit  case  briefs  in  this  proceeding 
should  provide  a  summary  of  the 


arguments  not  to  exceed  five  pages  and 
a  table  of  statutes,  regulations,  and  cases 
cited.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  the  hearing,  within  120 
days  from  the  publication  of  these 
preliminary  results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  shall  determine,  and  the 
United  States  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  importer-specific  assessment 
rates  by  aggregating  the  dumping 
margins  calculated  for  all  U.S.  sales  and 
dividing  this  amount  by  the  estimated 
entered  value  (provided  by  respondents) 
of  the  same  merchandise  on  an 
importer-specific  basis.  Upon 
completion  of  this  review,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  entries  during  the  POR  by 
applying  the  assessment  rate  to  the 
entered  value  of  the  merchandise. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
Twaron  in  this  administrative  review, 
we  divided  the  total  dumping  margins 
for  Twaron  by  the  total  net  value  of 
Twaron's  sales  during  the  review 
period.  Furthermore,  the  following 
deposit  rates  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  PPD-T  aramid  from  the  Netherlands 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Twaron  will  be  the  rate 
established  in  the  final  results  of  this 
review,  except  if  the  rate  is  less  than  0.5 
percent  and,  therefore,  de  minimis,  the 
cash  deposit  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  prior  review,  or  the 
original  less-than-fair-value  ("LTFV") 
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investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  fiaal 
results  for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
Hxporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  66.92  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Aramid  Fiber  Formed 
of  Polv-Phenvlene  Terephthalamide 
From'The  Netherlands,  59  FR  32678 
dune  24,  1994). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  ser\'es  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  29,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Dor.  00-17106  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-616] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Intent  To 
Not  Revoke  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  the  preliminary  results 
of  antidumping  duty  administrative 
review  and  intent  not  to  revoke  in  part. 

SUMMARY:  In  response  to  a  request  from 
respondent  Ta  Chen  Stainless  Pipe  Co., 
Ltd.  ("Ta  Chen"),  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 


stainless  steel  butt-weld  pipe  fittings 
ft'om  Taiwan.  This  review  covers  one 
manufacturer  and  exporter  of  the  subject 
merchandise.  The  period  of  review 
("FOR")  is  June  1,  1998  through  May  31. 
1999.  We  preliminarily  determine  that 
sales  have  been  made  below  normal 
value  ("NV").  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on  entries  of 
Ta  Chen's  merchandise  during  the 
period  of  review,  in  accordance  with  the 
Department's  regulations  (19  CFR 
351.106  and  351.212(b)).  The 
preliminary'  results  are  listed  in  the 
section  titled  "Preliminary  Results  of 
Review,"  infra. 

EFFECTIVE  DATE:  luly  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen,  Sally  Gannon,  or  Robert 
Boiling,  Enforcement  Group  III — Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue.  NW,,  Washington, 
DC  20230;  telephone  (202)  482-0408, 
(202)  482-0162  and  (202)  482-3434, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regvdations  are  to  19 
CFR  Part  351  (1999). 

Background 

On  June  16,  1993,  the  Department 
published  in  the  Federal  Register  (58  FR 
33250)  the  antidumping  duty  order  on 
certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  On  June  9,  1999, 
we  published  in  the  Federal  Register 
(64  FR  30962)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan  covering  the  period  June  1, 
1998  through  May  31,  1999.  On  June  30, 
1999,  petitioners,  Mar kovitz  Enterprises, 
Inc.  (Flowline  Division),  Alloy  Piping 
Products  Inc.,  Gerlin,  Inc.,  and  Taylor 
Forge,  requested  that  the  Department 
conduct  an  administrative  review  of  Ta 
Chen  for  the  period  of  June  1,  1998 
through  May  31,  1999.  On  June  30, 
1999.  Ta  (-hen  also  requested  that  we 
conduct  an  administrative  review  for 
the  aforementioned  period  and 
requested  revocation  of  the 
Department's  antidumping  duty  order 


on  pipe  fittings  from  Taiwan.  On  July 
29,  1999,  the  Department  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  for  the 
period  of  June  1,  1998  through  May  31, 

1999  (64  FR  41075). 

On  July  29,  2000,  the  Department 
issued  to  Ta  Chen  its  antidumping 
questionnaire.  On  September  21,  1999, 
Ta  Chen  reported  that  it  made  sales  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review 
("POR")  in  its  response  to  Section  A  of 
the  Department's  questionnaire.  On 
October  13,  1999,  Ta  Chen  submitted  its 
response  to  Sections  B,  C,  and  D  of  the 
Department's  questionnaire.  On  January 
31,  2000,  the  Department  issued  to  Ta 
Chen  the  supplemental  questionnaire  to 
Sections  A,  B,  C  and  D  of  the 
Department's  questionnaire.  On  March 
10,  2000  and  April  4,  2000,  Ta  Chen 
submitted  its  supplemental  responses  to 
Sections  A,  B,  C,  and  D  of  the 
Department's  questionnaire.  On  April 
24,  2000,  the  Department  issued  to  Ta 
Chen  its  second  supplemental 
questionnaire  to  Sections  A,  B,  C  and  D. 
On  May  16  and  18,  2000,  Ta  Chen 
submitted  its  second  supplemental 
responses  to  Sections  A,  B,  C,  and  D  of 
the  Department's  questionnaire.  On  June 
2,  2000,  the  Department  issued  to  Ta 
Chen  its  third  supplemental 
questionnaire  to  Sections  A,  B,  C,  and 
D  of  the  Department's  questionnaire.  On 
June  7,  2000,  Ta  Chen  submitted  its 
third  supplemental  response  to  Sections 
A,  B,  C,  and  D  of  the  Department's 
questionnaire. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
245  days.  On  March  6,  2000,  the 
Department  extended  the  time  linuts  for 
these  preliminary  results  to  Jxme  28, 

2000  in  accordance  with  the  Act.  See 
Notice  of  Postponement  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Taiwan,  65  FR  11766  (March  6, 
2000). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  subject  to  this 
investigation  are  certain  stainless  steel 
butt-weld  pipe  fittings,  whether  finished 
or  unfinished,  under  14  inches  inside 
diameter.  Certain  welded  stainless  steel 
butt-weld  pipe  fittings  ("pipe  fittings") 
are  used  to  connect  pipe  sections  in 
piping  systems  where  conditions 
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require  welded  connections.  The  subject 
merchandise  is  used  where  one  or  more 
of  the  following  conditions  is  a  factor  in 
designing  the  piping  system:  (1) 
Corrosion  of  the  piping  system  will 
occur  if  material  other  than  stainless 
steel  is  used:  (2)  contamination  of  the 
material  in  the  system  by  the  system 
itself  must  be  prevented;  (3)  high 
temperatures  are  present;  (4)  extreme 
low  temperatures  are  present;  and  (5) 
high  pressures  are  contained  within  the 
system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows",  "tees", 
"reducers",  "stub  ends",  and  "caps." 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive.  Pipe 
fittings  manufactured  to  American 
Society  of  Testing  and  Materials 
specification  A774  are  included  in  the 
scope  of  this  order. 

Period  of  Review 

The  POR  for  this  administrative 
review  is  June  1,  1998  through  May  31, 
1999. 

Verification 

Due  to  administrative  constraints, 
verification  prior  to  the  issuance  of  this 
notice  of  preliminary  results  was  not 
conducted.  The  Department's 
regulations  state,  at  section 
351.307(b){iii),  that  the  Department  will 
verify  factual  information  upon  which  it 
relies  in  the  final  results  of  a  revocation 
under  section  751(d)  of  the  Act,  prior  to 
issuing  final  results  in  an  administrative 
review.  Accordingly,  the  Department 
will  verify  the  information  to  be  used  in 
the  final  results,  after  these  preliminary 
results. 

Product  Comparison 

In  accordance  with  section  771(16}  of 
the  Act,  we  considered  all  pipe  fittings 
produced  by  Ta  Chen,  covered  by  the 
description  in  the  "Scope  of  Review" 
section  of  this  notice,  supra,  and  sold  in 
the  home  market  during  the  POR  to  be 
foreign  like  products  for  the  purpose  of 
determining  appropriate  product 
comparisons  to  pipe  fittings  sold  in  the 
United  States.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  Ta  Chen  as 


follows  (listed  in  order  of  preference): 
specification,  seam,  grade,  size  and 
schedule. 

Although  section  771(16)  of  the  Act 
states  that  foreign  like  products  are 
merchandise  produced  in  the  same 
country  by  the  same  person,  for 
purposes  of  these  Preliminary  Results, 
we  have  also  considered  merchandise 
purchased  from  other  Taiwanese 
manufacturers  and  re-sold  by  Ta  Chen 
that  matched  the  aforementioned 
physical  characteristics  to  be  foreign 
like  products  because  we  did  not  have 
sufficient  information  to  match  subject 
merchandise  to  foreign  like  products  on 
a  producer-specific  basis.  However,  we 
intend  to  seek  further  information  on 
this  issue  at  verification  and  will 
reconsider  the  issue  for  the  Final 
Results  based  on  any  additional 
information  obtained  at  verification. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the 
Department's  March  1,  2000 
instructions,  or  to  constructed  value 
("CV"),  as  appropriate. 

Date  of  Sale 

The  Department's  regulations  state 
that  the  Department  will  normally  use 
the  date  of  invoice,  as  recorded  in  the 
exporter's  or  producer's  records  kept  in 
the  ordinary  coiu-se  of  business,  as  the 
date  of  sale.  See  19  CFR  351.401(1).  If 
Commerce  can  establish  "a  different 
date  (that)  better  reflects  the  date  on 
which  the  exporter  or  producer 
establishes  the  material  terms  of  sale," 
Commerce  may  choose  a  different  date. 
Id. 

In  the  present  review,  Ta  Chen 
claimed  that  invoice  date  should  be 
used  as  the  date  of  sale  in  both  the  home 
market  and  U.S.  market.  Ta  Chen  stated 
that  "for  both  U.S.  and  Taiwan  sales, 
there  was  only  one  type  of  sales 
agreement — i.e..  through  order 
confirmation."  See  Ta  Chen's 
Supplemental  Response  at  4  (March  10, 
2000).  Ta  Chen  reported  that  there  is  no 
lag  time  between  invoice  and  shipment. 
See  Ta  Chen's  Second  Supplemental 
Questiormaire  Response,  at  4  (May  16, 
2000).  Moreover,  Ta  Chen  did  not 
indicate  any  industry  practice  which 
would  warrant  the  use  of  a  date  other 
than  invoice  date  in  determining  date  of 
sale. 

Accordingly,  because  we  have  no 
information  demonstrating  that  another 
date  is  more  appropriate,  we 
preliminarily  based  date  of  sale  on 
invoice  date  recorded  in  the  ordinary 
course  of  business  by  the  involved 


sellers  and  resellers  of  the  subject 
merchandise  in  accordance  with  19  CFR 
351.401(1).  However,  we  intend  to  fully 
verify  information  concerning  Ta  Chen's 
claims  that  invoice  date  is  the 
appropriate  date  of  sale.  Based  on  the 
outcome  of  our  verification,  we  will 
determine  whether  it  is  appropriate  to 
continue  to  use  the  date  of  invoice  as 
the  date  of  sale. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  by  Ta  Chen  to  the  United 
States  were  made  at  below  NV,  we 
compared,  where  appropriate,  the  CEP 
to  the  NV,  as  described  below.  Pursuant 
to  section  777A(d)(2)  of  the  Act,  we 
compared  the  CEPs  of  individual  U.S. 
transactions  to  the  monthly  weighted- 
average  NV  of  the  foreign  like  product 
where  there  were  sales  at  prices  above 
the  cost  of  production  ("COP"),  as 
discussed  in  thfe  Cost  of  Production 
Analysis  section,  below. 

Export  Price/  Constructed  Export  Price 

Ta  Chen  reported  both  EP  and  CEP 
sales  of  subject  merchandise  for  the 
POR.  We  analyzed  the  record  evidence 
on  Ta  Chen's  sales  made  to  the  United 
States  cmd  preliminarily  determined 
that  all  sales  to  the  United  States  should 
be  classified  as  CEP. 

Section  772(a)  of  the  Act  defines 
export  price  as  "the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  subject  merchandise  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  the  purchaser 
for  exportation  to  the  United  States. 
*  *  *"  Section  772(b)  of  the  Act  defines 
constructed  export  price  as  "the  price  at 
which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
■with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
produce  or  exporter.  *   *  *"Thus,  a 
CEP  sale  is  distinct  from  an  EP  sale  in 
that  it  is  a  sale  or  agreement  to  sell  to 
an  unaffiliated  customer  that  takes  place 
in  the  United  States  and  is  executed  by 
or  for  the  producer/exporter  or  by  a 
seller  affiliated  with  the  producer/ 
exporter,  whereas  a  sale  is  classified  as 
an  EP  sale  where  a  producer  or  exporter 
sells -directly  to  unaffiliated  purchasers 
outside  the  United  States. 

In  the  instant  case,  all  of  the  sales  at 
issue  were  "back-to-back"  sales;  that  is, 
Ta  Chen  sold  pipe  fittings  to  Ta  Chen's 
U.S.  affiliate,  TCI,  and  then  TCI  sold  the 
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pipe  fittings  to  the  unaffiliated  U.S. 
customers  at  a  marked-up  price  to 
account  for  TCI's  commission  and 
selling  expenses.  In  addition,  the  record 
evidence  demonstrates  that  for  sales 
reported  by  Ta  Chen  as  EP  sales,  the  sale 
to  the  first  unaffiliated  customer  was 
made  between  TCI  and  the  unaffiliated 
customer  in  the  United  States.  TCI  takes 
title  to  subject  merchandise,  invoices 
the  U.S.  customer,  and  receives 
payment  from  the  U.S.  customer.  In 
addition,  TCI  incurs  seller's  risk,  makes 
agreements  with  commission  agents, 
relays  orders  and  price  requests  from 
the  U.S.  customer  to  Ta  Chen,  and  pays 
for  containerization  expenses,  U.S. 
customs  broker  charges,  U.S. 
antidumping  duties  and  international 
freight.  See  Second  Supplemental 
Questionnaire  Response  (May  16,  2000) 
at  5.  Ta  Chen  also  stated  that  on 
occasion  the  U.S.  customer  will  initiate 
the  sale  with  TCI  or  TCI  will  initiate  the 
sale  with  the  customer.  Id. 

Based  on  these  facts,  we  have 
determined  that  these  sales  originally 
reported  as  EP  by  Ta  Chen  meet  the 
standard  for  CEP  since  the  first  sale  to 
an  unaffiliated  customer  occurred  in  the 
United  States  and  was  between  TCI  and 
the  U.S.  purchaser.  Therefore,  we 
reclassified  the  EP  sales  originally 
reported  bv  Ta  Chen  as  CEP  sales. 

Having  determined  such  sales  are 
CEP,  we  calculated  the  price  of  Ta 
Chen's  United  States  sales  based  on  CEP 
in  accordance  with  section  772(b)  of  the 
Act.  We  calculated  CEP  based  on  FOB 
or  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  Where 
appropriate,  we  deducted  discounts. 
Also  where  appropriate,  in  accordance 
with  section  772(d)(1),  the  Department 
deducted  commissions,  direct  selling 
expenses  and  indirect  selling  expenses, 
including  inventory  carrying  costs, 
which  related  to  commercial  activity  in 
the  United  States.  We  also  made 
deductions  for  movement  expenses, 
which  include  foreign  inland  freight, 
foreign  brokerage  and  handling,  ocean 
freight,  containerization  expense,  harbor 
construction  tax,  marine  insurance,  U.S. 
inland  freight,  U.S.  brokerage  and 
handling,  and  U.S.  Customs  duties. 
Finally,  pursuant  to  section  772(d)(3)  of 
the  Act,  we  made  an  adjustment  for  CEP 
profit.  In  accordance  with  Department 
practice,  we  recalculated  credit 
expenses  for  CEP  sales  by  basing  credit 
on  Ta  Chen's  U.S.  doUeir-denominated 
short-term  borrowing  rate,  rather  than 
on  Ta  Chen's  home  market  currency- 
denominated  short-term  borrowing  rate. 
See  Import  Administration  Policy 
Bulletin,  Imputed  Credit  Expenses  and 
Interest  rates  (February  23,  1998).  See 
Analysis  Memo  at  page  9. 


Normal  Value 

After  testing  home  market  viability,  as 
discussed  below,  we  calculated  normal 
value  ("NV")  as  noted  in  the  "Price-to- 
CV  Comparisons  "  and  "Price-to-Price 
Comparisons"  sections  of  this  notice. 

1 .  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  NV  (i.e., 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  is 
greater  than  or  equal  to  five  percent  of 
the  aggregate  volume  of  U.S.  sales),  we 
compared  Ta  Chen's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise.  Because  Ta  Chen's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  voliune 
of  U.S.  sales  for  the  subject 
merchandise,  we  determined  that  the 
home  market  was  viable.  We  therefore 
based  NV  on  home  market  sales. 

2.  Cost  of  Production  Analysis  ' 

Because  we  disregarded  sales  below 
the  cost  of  production  in  our  last 
administrative  review,  the  most-recently 
completed  segment  of  this  proceeding.' 
we  have  reasonable  grounds  to  believe 
or  suspect  that  sales  by  Ta  Chen  in  its 
home  market  were  made  at  prices  below 
the  COP.  pursuant  to  sections  773(b)(1) 
and  773(b)(2)(A){ii)  of  the  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act,  we  conducted  a  COP  analysis 
of  home  market  sales  by  Ta  Chen. 

A.  Calculation  of  COP 

In  accordemce  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  Ta 
Chen's  cost  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amounts  for  general  and  administrative 
expenses  ("G&A"),  interest  expenses, 
and  packing  costs.  We  relied  on  the  COP 
data  submitted  by  Ta  Chen  in  its 
original  and  supplemental  cost 
questionnaire  responses.  For  these 
preliminary  results,  we  did  not  make 
any  adjustments  to  Ta  Chen's  submitted 
costs. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  Ta  Chen  to  home  market  sales 


>  See  Stainless  Steel  Butt  Weld  Pipe  Fittings  from 
Taiwan;  Final  Results  of  the  Antidumping  Duty 
Administrative  Review.  63  FR  67855  (December  9, 
1998).  For  further  discussion,  see  Stainless  Steel 
Butt  Weld  Pipe  Fittings  from  Taiwan;  Preliminary 
Results  of  the  Antidumping  Duty  Administrative 
Review.  63  FR  30710.  30712  (June  5. 1998). 


of  the  foreign  like  product,  d^  i>"quired 
under  section  773fb)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  in  accordance  with  section 
773(b)(1)(A)  and  (B)  of  the  Act.  On  a 
product-specific  basis,  we  compared  the 
COP  to  home  market  prices,  less  any 
movement  charges,  discoimts,  and 
direct  and  indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  Ta 
Chen's  sales  of  a  given  product  were  at 
prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  Ta  Chen's  sales  of  a 
given  product  during  the  POR  were  at 
prices  less  than  the  COP,  we  determined 
that  such  sales  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  of  the  Act.  In 
such  cases,  because  we  use  POR  average 
costs,  we  also  determined  that  such 
sales  were  not  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  we  disregarded  the 
below-cost  sales.  Where  all  sales  of  a 
specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  Ta  Chen's  cost  of  materials, 
fabrication,  G&A  (including  interest 
expenses),  U.S.  packing  costs,  direct  and 
indirect  selling  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amoimts  incurred  and  realized  by  Ta 
Chen  in  coimection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade,  for 
consimiption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  cost  of  production  ("COP"),  we 
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based  NV  on  prices  to  home  market 
customers.  We  calculated  NV  based  on 
prices  to  unaffiliated  home  market 
customers.  Where  appropriate,  we 
deducted  early  payment  discounts, 
credit  expenses,  and  inland  freight.  We 
also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  CEP  comparisons.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773{a)(6)(C){ii)  of  the  Act.  Additionally, 
in  accordance  with  section  773(a)(6)  of 
the  Act,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  In  accordance  with  the 
Department's  practice,  where  there  were 
no  usable  contemporaneous  matches  to 
a  U.S.  sale  observation,  we  based  NV  on 
CV. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market,  or  when  NV  is  based  on  CV.  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  CEP,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  wnether  NV  sales  are  at 
a  different  LOT  than  CEP.  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  levels  between 
NV  and  CEP  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731,  61732  (November 
19,  1997). 

In  reviewing  the  selling  functions 
reported  by  the  respondent,  we 
examined  all  types  of  selling  functions 
and  activities  reported  in  respondent's 
questionnaire  response  on  LOT.  In 
analyzing  whether  separate  LOTs 


existed  in  this  review,  we  found  that  no 
single  selling  function  was  sufficient  to 
warrant  a  separate  LOT  in  the  home 
market.  See  Antidumping  Duties; 
Countervailing  Duties,  Final  Rule,  62  FR 
27296,  27371  (May  19,  1997). 

Ta  Chen  reported  one  LOT  in  the 
home  market  based  on  two  channels  of 
distribution:  trading  companies  and 
end-users.  We  examined  the  reported 
selling  functions  and  foimd  that  Ta 
Chen  provides  substantially  the  same 
selUng  functions  to  its  home  market 
customers  regardless  of  channel  of 
distribution.  These  selling  functions 
include  research  and  development  and 
technical  assistance,  packing,  after-sale 
services,  and  freight  and  delivery 
arrangement.  We  therefore  prelimineirily 
conclude  that  the  selling  functions 
between  the  reported  ofaannels  of 
distribution  are  sufficiently  similar  to 
consider  them  as  one  LOT  in  the 
comparison  market. 

Because  Ta  Chen  reported  that  all  of 
its  U.S.  sales  are  made  through  a  single 
customer  category  (i.e.,  TCI  acting  as  a 
distributor),  Ta  Chen  is  claiming  that 
there  is  only  one  LOT  in  the  U.S. 
market.  We  examined  the  selling 
functions  for  CEP  sales,  and  we 
preliminarily  agree  with  Ta  Chen  that 
its  U.S.  sales  constitute  a  single  LOT. 

When  we  compared  the  LOT  of  the 
CEP  to  Ta  Chen's  home  market  LOT,  we 
found  that  Ta  Chen  provided  no 
strategic  or  economic  planning,  market 
research,  business  system  development 
assistance,  personnel-training, 
engineering,  advertising,  procurement 
services,  inventory  maintenance,  or 
post-sale  warehousing  at  the  CEP  or 
home  market  LOT.  Ta  Chen  reported 
that  it  provided  moderate-to-low 
technical  assistance  at  its  home  market 
LOT,  while  providing  none  at  its  CEP 
level.  Additionally,  Ta  Chen  reported 
that  it  provided  low  after-sales  services 
at  its  home  market  LOT,  while 
providing  none  at  its  CEP  level. 
However,  our  analysis  of  the  selling 
functions  performed  by  Ta  Chen  in  both 
markets  leads  us  to  conclude  that  any 
differences  in  selling  activities  are  not 
significant.  Accordingly,  we 
preliminarily  find  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  LOT.  Therefore,  we 
have  not  made  a  LOT  adjustment 
because  all  price  comparisons  are  at  the 
same  LOT  and  an  adjustment  pursuant 
to  section  773(a)(7)(A)  of  the  Act  is  not 
appropriate.  Additionally,  because  we 
found  that  the  LOT  in  the  home  market 
matched  the  LOT  of  the  CEP 
transactions,  we  did  not  provide  a  CEP 
offset  by  adjusting  normcil  value  under 
section  773(a)(7)(B)  of  the  Act. 


Revocation 

Under  section  351.222(b)  of  the 
Department's  regulations,  the 
Department  may  partially  revoke  an 
order  with  respect  to  a  company  if  that 
producer  or  exporter  has  sold  the 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years.  On  June  30,  1999,  Ta 
Chen,  in  its  capacity  as  a  Taiwanese 
producer  and  exporter  of  subject 
merchandise,  requested  that  the 
Department  revoke  the  antidumping 
duty  order  on  pipe  fittings  from  Taiwan 
with  respect  to  Ta  Chen.  Ta  Chen  stated 
that  it  sold  the  subject  merchandise  at 
not  less  than  normal  value  for  a  period 
of  at  least  three  consecutive  years, 
including  the  current  period  under 
administrative  review,  and  that  it  sold 
the  subject  merchandise  in 
commercially  significant  quantities  to 
the  United  States  during  each  of  these 
three  years.  Ta  Chen  also  stated  that  it 
would  not  sell  the  subject  merchandise 
at  less  than  normal  value  to  the  United 
States  in  the  future  and  agreed  to 
reinstatement  of  the  order  against  Ta 
Chen,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  Ta  Chen 
sold  the  subject  merchandise  at  less 
than  normal  value,  subsequent  to  the 
revocation. 

On  May  26.  2000,  the  Department 
requested  that  Ta  Chen  provide  volume 
and  value  data  on  its  exports  and  sales 
of  subject  merchandise  for  the  three 
consecutive  years.  Ta  Chen  provided 
this  data  in  a  June  5.  2000  submission, 
which  supported  Ta  Chen's  statement 
that  it  sold  subject  merchandise  in 
commercially  significant  quantities  to 
the  United  States  during  these  three 
years. 

The  three  review  periods  on  which  Ta 
Chen  is  basing  its  request  for  revocation 
consist  of:  (1)  the  period  for  6/1/96 
through  5/31/97,  for  which  the 
Department  foimd  a  de  minimis  margin 
of  0.34  percent;  (2)  the  period  for  6/1/ 
97  through  5/31/98,  for  which  no 
administrative  review  was  conducted; 
and  (3)  the  period  for  6/1/98  through  5/ 
31/99,  for  which  the  Department  is 
currently  conducting  an  administrative 
review. 

The  Department  is  considering  Ta 
Chen's  request  for  revocation,  and  shall 
review  the  relevant  information. 
Because  we  did  not  find  a  de  minimis 
margin  for  these  preliminary  results,  we 
preliminarily  conclude  that  the  criteria 
for  revocation  have  not  been  satisfied, 
and  we  intend  not  to  revoke  the  order 
as  to  Ta  Chen,  pending  verification  after 
these  preliminary  results. 
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I  unency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  published 
by  the  Federal  Reserve  Bank  of  New 
York.  Section  773A{a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  effect  on  the  date  of  sale  of 
subject  merchandise  in  order  to  convert 
foreign  currencies  into  U.S.  dollars, 
unless  the  daily  rate  involves  a 
"fluctuation."  In  accordance  with  the 
Department's  practice,  we  have 
determined,  as  a  general  matter,  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  See,  e.g..  Certain 
Stainless  Steel  Wire  Rods  from  France: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
8915,  8918  (March  6, 1996)  and  Policy 
Bulletin  96-1:  Currency  Conversions,  61 
FR  9434,  March  8,  1996.  The  benchmark 
is  defined  as  the  rolling  average  of  rates 
for  the  past  40  business  days.  When  we 
determined  a  fluctuation  existed,  we 
substituted  the  benchmark  for  the  daily 
rate 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  June  1 , 
1998,  through  May  31,  1999: 

Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  From  Taiwan 


Producer/manufacturer/ 
exporter 

Weighted- 
average 
margin 
(percent) 

Ta  Chen  

8.03 

The  Department  will  disclose  to  any 
party  to  the  proceeding,  within  five  days 
of  publication  of  this  notice,  the 
calculations  performed  (19  CFR 
351.224(b)).  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication. 
Parties  who  submit  argiunents  are 
requested  to  submit  with  the  argument 
(1)  A  statement  of  the  issue,  (2)  a  brief 
summary  of  the  eu-gument  and  (3)  a  table 
of  authorities.  Further,  we  would 


appreicate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  results  and  for  futiire 
deposits  of  estimated  duties.  For  duty 
assessment  purposes,  we  calculated  an 
importer-specific  assessment  rate  by 
dividing  the  total  dumping  margins 
calculated  for  the  U.S.  sales  to  the 
importer  by  the  total  entered  value  of 
these  sales.  This  rate  will  be  used  for  the 
assessment  of  antidumping  duties  on  all 
entries  of  the  subject  merchandise  by 
that  importer  during  the  POR. 

If  found  that  revocation  is  warranted 
for  Ta  Chen,  it  will  apply  to  all 
unliquidated  entries  of  subject 
merchandise  produced  by  Ta  Chen, 
exported  to  the  United  States  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  1, 
1999,  the  first  day  after  the  period  under 
review. 

Furthermore,  the  following  deposit 
requirements  vdll  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  ft-om  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
Ta  Chen,  the  only  reviewed  company, 
will  be  that  established  in  the  final 
results  of  this  review;  (2)  For  previously 
reviewed  or  investigated  companies  not 
covered  in  this  review,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  If  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  period  for 
the  manufacturer  of  the  merchandise: 
and  (4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
continue  to  be  the  "all  other"  rate 


established  in  the  LTFV  investigation, 
which  was  51.01  percent. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  June  28,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-17105  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 

Technology 

Advanced  Technology  H.'-ogram  (ATP) 
Advisory  Committee 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Advance 

Technology  Program  Advisory 

Committee. 

SUMMARY:  NIST  invites  and  requests 
nominations  of  individuals  for 
appointment  to  the  Advanced 
Technology  Program  Advisory 
Committee.  NIST  will  consider 
nominations  received  in  response  to  this 
notice  for  appointment  to  the 
Committee,  in  additional  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  21.2000. 
ADDRESSES:  Please  submit  nominations 
to  Dr.  Brian  C.  Belander,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  1004, 
Gaithersburg,  MD  20899-1004. 
Nominations  may  also  be  submitted  via 
FAX  to  301-948-1224. 

Additional  information  regarding  the 
Cormnittee,  including  its  charter  and 
current  membership  list  may  be  found 
on  its  electronic  home  page  at:  http:// 
wrww.atp.nist.gov/atp/adv_com/ 
ac_menu.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  C.  Belanger,  National  Institute  of 


41634 


Federal  Reoister    \'ol    65,  No.  130 /Thursday,  Julv  6,  2000 /Notices 


Standards  and  Technology,  100  Bureau 
Drive,  Mail  Stop  1004,  Gaithersburg, 
MD  20899-1004;  telephone  301-975- 
4720,  fax  301-948-1224;  or  via  email  at 
brian.belanger@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  will  advise  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  on  ATP  programs, 
plans,  and  policies. 

The  Committee  will  consist  of  not 
fewer  than  six  nor  more  than  twelve 
members  appointed  by  the  Director  of 
NIST  and  its  membership  will  be 
balanced  to  reflect  the  wide  diversity  of 
technical  disciplines  and  industrial 
sectors  represented  in  ATP  projects. 

The  Committee  will  function  solely  as 
an  advisory  body,  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Authority:  Federal  Advisory  Committee 
Act:  5  U.S.C.  App.  2  and  General  Services 
Administration  Rule:  41  CFR  Subpart  101- 
6.10. 

Dated:  June  26.  2000. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  00-16987  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No  00609171-0171-01] 

RIN  0693- ZA38 

Manufacturing  Extension  Partnership 
Program 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  availability  of  funds. 

summary:  The  National  Institute  of 
Standards  and  Technology  invites 
proposals  from  qualified  organizations 
for  funding  projects  to  provide 
manufacturing  extension  services  to 
small-  and  medium-size  manufacturers 
in  the  United  States.  These  projects 
correspond  to  the  Manufacturing 
Technology  Centers  component  of  the 
Manufacturing  Extension  Peirtnership 
(MEP).  This  competition  is  for  the 
expansion  of  manufacturing  extension 
service  capacity  within  2  discrete 
geographic  areas  in  the  United  States. 
The  first  area  encompasses  the  entirety 
of  the  state  of  Indiana.  The  second  area 
encompasses  1 7  counties  in  the 
Southeast  Ohio  area;  Athens,  Delaware, 
Fairfield,  Fayette.  Franklin,  Hocking, 
Licking,  Logan,  Madison,  Meigs, 
Monroe,  Morgan,  Noble,  Perry, 
Pickaway,  Union,  and  Washington.  The 


competition  is  open  to  all  organizations 
meeting  the  eligibility  requirements 
provided  herein.  This  includes  existing 
MEP  manufacturing  extension  centers. 

Manufacturing  extension  centers  must 
be  affiliated  with  a  U.S. -based  not-for- 
profit  institution  or  organization.  MEP 
interprets  not-for-profit  organizations  to 
include  universities  and  state  and  local 
governments.  Applicants  are  required  to 
provide  50%  or  more  of  the  operating 
cost  for  providing  these  manufacturing 
extension  services  in  year  1  through  3 
and  an  increasing  percentage  in  year  4, 
and  in  year  5  and  beyond. 
DATES:  Proposals  from  qualified 
applicants  must  be  received  at  the 
address  below  by  no  later  than  5  p.m. 
Eastern  Standard  Time  (September  5, 
200).  Selection  of  awards  will  be  made 
in  September  2000. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  and  three  (3)  copies  of 
their  proposal  along  with  a  Standard 
Form  424.  424-A,  and  424-B  (Rev  7/97), 
Form  CD-511  (Rev  7/91).  and  Form  CD- 
346  to  the  National  Institute  of 
Standards  and  Technology, 
Manufacturing  Extension  Partnership, 
100  Bureau  Drive,  Stop  4800,  Building 
301,  Room  ClOO,  Gaithersburg,  MD 
20899-4800.  Plainly  mark  on  the 
outside  of  the  package  it  contains  a 
manufacturing  extension  center 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  this 
announcement,  contact  Margaret 
Phillips  of  the  Manufacturing  Extension 
Partnership  by  calling  (301)  975-5020; 
or  by  mailing  information  requests  to 
the  National  Institute  of  Standards  and 
Technology,  Manufacturing  Extension 
Partnership,  100  Bureau  Drive,  Stop 
4800,  Building  301,  Room  ClOO, 
Gaithersburg,  MD  20899-4800. 
Information  packets,  which  include 
background  materials  on  MEP,  existing 
centers  and  the  necessary  application 
forms,  should  be  requested  via  a  one 
page  fax  sent  to  (301)  963-6556.  Please 
include  name,  organization,  mailing 
address,  telephone  number,  and  fax 
number  on  this  request.  Information  is 
also  available  on-line  at 
www.mep.nist.gov. 

SUPPLEMENTARY  INFORMATION:  Catalog  of 
Federal  Domestic  Assistance  Name  and 
Niunber:  The  catalog  number  for  the 
award  of  Mjuiufacturing  Technology 
Centers  funds  in  the  Catalog  of  Federal 
Domestic  Assistance  is  11.611 

Background 

In  accordance  with  the  provisions  of 
Section  5121  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  codified  in  15  U.S.C.  278k, 


and  final  rule  15  CFR  290  published 
September  17,  1990  and  amendment 
published  May  2.  1994,  NIST  will 
provide  assistance  for  the  creation  and 
support  of  manufacturing  extension 
centers.  The  objective  of  these  centers  is 
to  enhance  productivity,  technological 
performance,  and  strengthen  the  global 
competitiveness  of  small-  and  medium- 
sized  U.S. -based  manufacturing  firms. 

These  manufacturing  extension 
centers  will  become  part  of  the  MEP 
national  system  of  extension  service 
providers.  Currently,  the  MEP  national 
system  consists  of  over  400  centers  and 
field  offices  located  throughout  the 
United  States  and  Puerto  Rico. 
Information  regarding  MEP  and  these 
centers  is  provided  m  the  information 
packet  that  can  be  obtained  as  explained 
above  or  on-line  at  www.mep.nist.gov. 

Funding  Availability 

It  IS  anticipated  that  approximately 
$1,500,000  will  be  available  to  support 
manufacturing  extension  centers  under 
this  program.  The  funding  level  for 
individual  awards  is  not  prescribed.  The 
funding  requested  by  the  applicant 
should  be  directly  related  to  the  level  of 
activity  of  the  center,  which  is  a 
function  of  the  number  of  mdnufactin^ers 
in  the  designated  service  region,  and  to 
the  availability  of  applicant-provided 
cash  and  in-kind  contributions  to  be 
used  as  cost  share 

Invitation  for  Proposals 

Proposals  must  be  received  at  the 
address  listed  above  by  September  5, 
2000 

Award  Period 

The  projects  awarded  under  this 
program  will  have  a  budget  and 
performance  period  of  one  year.  These 
projects  may  be  renewable  on  an  annual 
basis  subject  to  the  review  requirements 
described  in  15  CFR  290.8,  but  only  if 
additional  funding  is  allocated  to  this 
program  by  Congress  beyond  Federal 
fiscal  year  2000.  Renewal  of  these 
projects  shall  be  at  the  sole  discretion  of 
NIST  and  shall  be  based  upon 
satisfactory  performance,  priority  of  the 
need  for  the  service,  existing  legislative 
authority,  and  availability  of  funds. 
Although  the  MEP  regulation  (15  CFR 
Part  290)  indicates  that  Centers  are  not 
eligible  for  MEP  funding  after  six  years, 
tliis  requirement  is  no  longer  in  effect. 
Public  Law  105-239  amended  the 
MEP's  organic  legislation  to  authorize 
MEP  to  fund  Centers  for  more  that  six 
years  under  specified  circumstances. 

Cost  Share  Requirements 

A  cost  sharing  contribution  from  the 
applicant  is  required.  The  applicant 
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must  provide  50%  or  more  of  the  total 
capitail,  operating  and  maintenance 
costs  for  the  center  for  years  1  through 
3.  The  applicant's  cost  share 
requirement  increases  to  60%  or  more 
in  year  4  and  66%%  or  more  in  years 
5  and  beyond.  The  applicant's  share  of 
the  center  expenses  may  include  cash 
and  in-kind  contributions.  However,  at 
least  50%  of  the  applicant's  total  cost 
share  (cash  plus  in-kind)  must  be  in 
cash.  The  source  of  the  cost  share,  both 
cash  and  in-kind,  must  be  documented 
in  the  budget  submitted  in  the  proposal. 

In  all  cases,  a  contribution  will  only 
be  treated  as  cash  cost  share  if  the  center 
director  has  suitable  authority  and 
discretion  to  control  its  expenditiu-e. 
Acceptable  cash  cost  share,  ■which  must 
come  from  non-federal  sources, 
includes"; 
— Dollar  contributions  from  state, 

county,  city,  industrial  or  other 

sources 
— Income  from  fees  charged  for  services 

performed 
— Revenue  from  licensing,  royalties, 

dividends,  and  capital  gains 
— Contributions  of  full-time  personnel 

from  other  organizations 
— Other  contributions  as  approved  by 

NIST 

To  qualify-  as  in-kind  cost  share,  the 
claimed  items  must  be  directly  related 
to  the  tasks  to  be  accomplished  and 
must  be  utilized  solely  for  the  center 
activities  or  the  cost  share  must  be 
prorated  based  upon  the  percentage  of 
time  they  are  used  for  these  activities. 
Acceptable  in-kind  cost  share  includes: 
— Contributions  of  full-time  personnel 

for  which  the  center  director  lacks 

suitable  authority  and  discretion  to 

qualify  as  cash  cost  share 
— Contributions  of  part-time  personnel 

from  other  organizations 
— Contributions  of  equipment,  software, 

rental  value  of  office,  laboratory  or 

other  space 
— <3ther  contributions  as  approved  by 

NIST 

In  addition,  recipients  are  required  to 
comply  with  the  regulations  found  at  15 
CFR  14.23. 

Proposal  Content 

The  proposal  must,  at  a  minimum, 
include  the  following: 

A.  An  executive  summary  of  the 
proposed  project,  consistent  with  the 
Evaluation  Criteria  stated  in  this  notice. 

B.  A  description  of  the  proposed 
project,  sufficient  to  permit  evaluation 
of  the  proposal,  in  accordance  with  the 
proposal  Evaluation  Criteria  stated  in 
this  notice. 

C.  A  detailed  budget  for  the  proposed 
project  which  breaks  out  all  expenses 


for  year  1  of  operation  and  identifies  all 
sources  of  funds  to  pay  these  expenses. 

D.  A  budget  outline  for  annual  costs 
and  sources  of  funds  for  potential  years 
2  through  5  and  beyond.  It  is  expected, 
especially  for  newly  created  centers, 
that  year  one  costs  are  lower  because  of 
a  ramp-up  of  operations  from  start-up  to 
the  point  where  the  center  is  fully 
operational  and  services  are  being 
provided.  If  such  a  ramp-up  of 
operations  is  to  occur,  this  should  be 
reflected  in  the  budget  outline  for  years 
2  through  5  and  beyond.  A  detailed 
budget  and  budget  narrative  will  be 
required  prior  to  each  of  years  2  through 
5. 

E.  A  description  of  the  qualifications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposed  project. 

F.  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out, 
including  a  schedule  of  measurable 
events  and  milestones. 

G.  A  Standard  Form  424,  424-A,  and 
424-B  (Rev  7/97)  prescribed  by  15  CFR 
14  (0MB  Circular  A-1 10).  Form  CD- 
511,  Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,  and  Form 
CD-346,  Applicant  For  funding 
Assistance/Name  Check.  The  424  and 
CD  series  of  forms  will  not  be 
considered  part  of  the  page  count  of  the 
proposal. 

In  addition,  the  proposal  must  contain 
the  requirements  identified  in  15  CFR 
290.5(a)(3).  which  are: 

A.  A  plan  for  the  allocation  of 
intellectual  property  rights  associated 
with  any  invention  or  copyright  which 
may  result  from  the  involvement  in  the 
Center's  technology  transfer  or  research 
activities  consistent  with  the  conditions 
of  15  CFR  290.9. 

B.  A  statement  which  provides 
adequate  assiu-ances  that  the  host 
organization  will  contribute  the 
required  cost  share,  50  percent  or  more 
of  the  proposed  Center's  capital  and 
annual  operating  and  maintenance  costs 
for  the  first  three  years  and  an 
increasing  share  for  each  of  the 
following  three  additional  years. 
(Although  the  MEP  regulation,  15  CFR 
290.5(a)(3)(ii).  states  that  applicants 
should  provide  evidence  that  the 
proposed  Center  will  be  self-supporting 
after  six  years,  this  requirement  is  no 
longer  in  effect,  as  indicated  above.) 

C.  A  statement  describing  linkages  to 
industry,  government,  and  educational 
orgcmizations  within  its  service  region. 

D.  A  statement  defining  the  initial 
service  region  including  a  statement  of 
the  constituency  to  be  served  and  the 
level  of  service  to  be  provided,  as  well 
as  outyear  plans. 


E.  A  statement  agreeing  to  focus  the 
mission  of  the  Center  on  technology 
transfer  activities  and  not  to  exclude 
companies  based  on  state  boundaries. 

F.  A  proposed  plan  for  the  annual 
evaluation  of  the  success  of  the  Center 
by  the  Program,  including  appropriate 
criteria  for  consideration,  and  weighting 
of  those  criteria. 

G.  A  plan  to  focus  the  Center's 
technology  emphasis  on  areas  consistent 
with  NIST  technology  research 
programs  and  organizational  expertise. 

H.  A  description  of  the  planned 
Center  sufficient  to  permit  NIST  to 
evaluate  the  proposal  in  accordance 
with  section  290.6  of  the  MEP 
regulations. 

Proposal  Format 

The  proposal  must  not  exceed  25 
typewritten  pages  in  length.  The 
proposal  must  contain  both  technical  - 
and  cost  information.  The  proposal  page 
count  shall  include  every  page, 
including  pages  that  contain  words, 
table  of  contents,  executive  summary, 
management  information  and 
qualifications,  resumes,  figures,  tables, 
and  pictvues.  All  proposals  shall  be 
printed  such  that  pages  are  single-sided, 
with  no  more  than  fifty-five  (55)  lines 
per  page.  Use  21.6  x  27.9  cm  (8V2'  x  ll*) 
paper  or  A4  metric  paper.  Use  an  easy- 
to-read  font  of  not  more  than  about  5 
characters  per  cm  (fixed  pitch  font  of  12 
or  fewer  characters  per  inch  or 
proportional  font  of  point  size  10  or 
larger).  Smaller  type  may  be  used  in 
figures  and  tables,  but  must  be  clearly 
legible,  margins  on  all  sides  (top, 
bottom,  left  and  right)  must  be  at  least 
2.5  cm.  (1^.  The  applicant  may  submit 
a  separately  bound  docimient  of 
appendices  containing  other  supporting 
information.  The  proposal  should  be 
self-contained  and  not  rely  on  the 
appendices  for  meeting  criteria.  Excess 
pages  in  the  proposal  will  not  be 
considered  in  the  evaluation. 
Applicants  must  submit  one  signed 
original  plus  three  (3)  copies  of  the 
proposal. 

Manufacturing  Extension  Centers 

a.  Project  Objective 

The  objective  of  the  projects  funded 
under  this  program  is  to  provide 
manufacturing  extension  services  to 
small-  and  medium-sized  manufacturers 
in  the  United  States.  These  services  are 
provided  through  the  coordinated 
efforts  of  a  regionally-based 
manufacturing  extension  center  and 
local  technology  resources.  The 
management  and  operational  structure 
of  the  manufacturing  extension  center  is 
not  prescribed,  but  should  be  based 
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upon  the  characteristics  of  the 
manufacturers  in  the  region  and  locally 
available  resources.  The  center  should 
include  plans  for  integration  into  the 
MEP  national  system  and  linkages  to 
appropriate  national  resources. 

The  focus  of  the  center  is  to  provide 
those  manufacturing  extension  services 
required  by  the  small-  and  medium- 
sized  manufacturers  in  their  service 
region  using  the  most  cost  effective 
sources  for  those  services.  It  is  not  the 
intent  of  the  is  program  that  centers 
perform  research  and  development. 

b.  Evaluation  Criteria 

All  qualified  proposals  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial  review 
panel.  Each  proposal  should  address  all 
four  evaluation  criteria,  which  are 
assigned  equal  weighting. 

(1)  Identification  of  Target  Finns  in 
Proposed  Regions.  Does  the  proposal 
define  an  appropriate  service  region 
with  a  large  enough  population  of  target 
firms  of  small-  and  medium-sized 
manufacturers  that  the  applicant 
understands  and  cem  serve,  and  which 
is  not  presently  served  by  an  existing 
center? 

(1)  Market  Analysis.  Demonstrated 
understanding  of  the  service  region's 
manufacturing  base,  including  business 
size,  industry  types,  product  mix,  and 
technology  requirements. 

(ii)  Geographical  Location.  Physical 
size,  concentration  of  industry,  and 
economic  significance  of  the  service 
region's  manufacturing  base. 
Geographical  diversity  of  the  centers 
will  be  a  factor  in  evaluation  of 
proposals;  a  proposal  for  a  center 
located  near  an  existing  center  may  be 
considered  only  if  the  proposal  is 
unusually  strong  and  the  population  of 
manufacturers  and  the  tetjinology  to  be 
addressed  justify  it. 

(2)  Technology  Resources.  Does  the 
proposal  assure  strength  in  technical 
personnel  and  programmatic  resources, 
full-time  staff,  facilities,  equipment,  and 
linkages  to  external  sources  of 
technology? 

(3)  Technology  Delivery  Mechanisms. 
Does  the  proposal  clearly  and  sharply 
define  an  effective  methodology  for 
delivering  advanced  manufacturing 
technology  to  small-  and  medium-sized 
manufacturers? 

(i)  Linkages.  Development  of  effective 
partnerships  or  linkages  to  third  parties 
such  as  industry,  universities,  nonprofit 
economic  organizations,  and  state 
governments  who  will  amplify  the 
center's  technology  delivery  to  reach  a 
large  number  of  clients  in  its  service 
region. 


(ii)  Program  Leverage.  Provision  of  an 
effective  strategy  to  amplify  the  center's 
technology  delivery  approaches  to 
achieve  the  proposed  objectives  as 
described  in  15  CFR  290.3(e). 

(4)  Management  and  Financial  Plan. 
Does  the  proposal  define  a  management 
structure  and  assure  management 
personnel  to  carry  out  development  and 
operation  of  an  effective  center? 

(i)  Organizational  Structure. 
Completeness  and  appropriateness  of 
the  organizational  structure,  and  its 
focus  on  the  mission  of  the  center. 
Assurance  of  full-time  top  management 
of  the  center. 

(ii)  Program  Management. 
Effectiveness  of  the  planned 
methodology  of  program  management. 

(iii)  Internal  Evaluation.  Effectiveness 
of  the  planned  continuous  internal 
evaluation  of  program  activities. 

(iv)  Plans  for  Financial  Matching. 
Demonstrated  stability  and  duration  of 
the  applicants  funding  commitments  as 
well  as  the  percentage  of  operating  and 
capital  costs  guaranteed  by  the 
applicant.  Identification  of  matching 
fund  sovuces  and  the  general  terms  of 
the  funding  commitments. 

(v)  Budget.  Suitability  and  focus  of 
the  applicant's  detailed  one-year  budget 
and  budget  outline  for  years  2-5  and 
beyond. 

Eligibility  Criteria 

•  Eligible  applicants  for  these  projects 
must  be  affiliated  with  a  non-profit 
institution  or  organization  and  may  be 
consortia  of  non-profits  institutions. 

•  The  applicant  must  provide  the 
necessary  cost  share  as  specified  above. 

Proposal  Selection  Process 

Proposal  evaluation  and  selection  will 
consist  of  four  principal  phases: 
proposal  qualification,  proposal  review, 
site  visits  and  award  determination. 

a.  Proposal  Qualification 

All  proposals  will  be  reviewed  by 
NIST  to  assure  compliance  with  the 
proposal  content  as  described  in  15  CFR 
290.5  and  other  basic  provisions  of  this 
notice.  Proposals  that  satisfy  these 
requirements  will  be  designated  as 
qualified  proposals.  Non-qualified 
proposals  will  not  be  evaluated  and  will 
be  returned  to  the  applicant. 

b.  Proposal  Review 

NIST  will  appoint  an  evaluation 
panel,  consisting  of  one  non-Federal 
Goverrunent  employee  and  at  least  two 
Federal  Government  employees,  to 
conduct  an  independent  and  objective 
review  and  evaluation  of  all  qualified 
proposals  in  accordance  with  the 
evaluation  criteria  set  forth  in  this 


notice.  Based  upon  this  review,  the 
panel  will  deliberate,  and  each  panelist 
will  rank  the  proposals  based  on  the 
scores  in  relation  to  the  evaluation 
criteria,  as  a  basis  for  selecting  a  group 
of  finalists  to  be  site  visited. 

c.  Site  Visits 

Finalists  will  be  notified  and  a  day, 
time,  and  location  for  a  site  visit  will  be 
established.  The  panel  will  review 
finalists  again  on  site,  based  on  the 
evaluation  criteria.  Subsequently,  the 
panel  will  deliberate  again,  and  each 
panelist  will  rank  the  proposals  again  by 
assigning  numeric  scores  based  on  the 
evaluation  criteria,  assessing  equal 
weight  to  each  of  the  four  criteria.  Based 
upon  this  rank  scores,  the  panel  will 
submit  recommendations  to  the  Director 
of  NIST,  or  a  designee,  for  final  award 
recommendation  to  the  NIST  Grants 
Officer. 

d.  Award  Determination 

The  Director  of  NIST,  or  a  designee, 
shall  make  final  recommendation  of 
whether  an  award  should  be  made  to 
the  proposing  organization  based  on  a 
review  of  the  panel's  adherence  to 
program  objectives  and  program 
procedures.  The  final  approval  of  the 
selected  applications  and  award  of 
cooperative  agreements  will  be  made  by 
the  NIST  Grants  Officer  based  on 
compliance  with  program  requirements 
and  whether  the  recommended 
applicants  appear  competently 
managed,  responsible,  and  committed  to 
achieving  project  objectives.  The 
decision  of  the  Grants  Officer  is  final. 

Paperwork  Reduction  Act 

The  Standard  Form  424  and  other 
Standard  Forms  in  this  application  kit 
are  subject  to  the  Paperwork  Reduction 
Act  and  have  been  approved  by  0MB 
under  Control  Numbers  0348-0043, 
0348-0044,  0038-0040,  and  0348-0046. 
Proposals  are  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  and  have  been  approved 
by  0MB  under  Control  Number  0693- 
0032. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection,  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Ojntrol  Number. 

Additional  Requirements 

(a)  Federal  Policies  and  Procedures. 
Recipients  and  sub-recipients  are 
subject  to  all  Federal  laws  and  Federal 
and  NIST  policies,  regulations,  and 
procedures  applicable  to  Federal 
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financial  assistance  awards,  including 
15  CFR  Part  14.  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  Other  Non-Profit, 
and  commercial  Organizations. 

(b)  Indirect  Costs.  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  amount  of  the 
indirect  costs  for  which  DOC  will 
reimburse  the  recipient  shall  be  the 
lesser  of: 

( 1 )  The  Federal  share  of  the  total 
allocable  indirect  costs  of  based  on  the 
negotiated  rate  with  the  cognizant 
Federal  agency  as  established  by  audit 
nr  negotiation;  or 

(2)  The  line  item  amount  for  the 
Federal  share  of  indirect  costs  dollar 
contained  in  the  approved  budget  of  the 
award. 

(c)  Pre-award  Activities.  Applicants 
(or  their  institutions)  who  incur  any 
costs  prior  to  an  award  being  made  do 
so  solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 

Notwithstanding  any  verbal  assurance 
that  may  have  been  received,  there  is  no 
obligation  on  the  part  of  NIST  to  cover 
pre-award  costs. 

(d)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

(1)  The  delinquent  account  is  paid  in 
hill; 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  pa5mient 
is  received;  or 

(3)  Other  arrangements  satisfactory  to 
NIST  are  made. 

(e)  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(f)  Name  Check  Review.  All  non-profit 
applicants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 

(  riminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integritv.  Form  CD-346  must  be 
completed  for  all  personnel  with  key 
programmatic  or  fiduciary 
responsibilities. 

(g)  Primary  .Applicant  Certification. 
.'Ml  primary  applicants  must  submit  a 
completed  Form  CD-511, 

■  Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be 
provided. 


(1)  Non  Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(2)  Drug-free  Workplace.  Recipients 
{as  defined  at  15  CFR  Part  26.  Section 
605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Government- wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

(3)  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  load  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

(4)  Anti-lobbying  Disclosures.  Any 
application  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
as  SF-LLL,  "Disclosiu-e  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

(h)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debsirment,  Suspension,  Ineligibility 
and  Voliuitary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosiu-e  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities," 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(i)  False  Statements.  A  false  statement 
on  an  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisorunent  as  provided  in  18  U.S.C. 
1001. 

(j)  Purchase  of  American-made 
Equipment  and  Products.  Applicants  are 
hereby  notified  that  they  are 
encouraged,  to  the  greatest  extent 
practicable,  to  piu-chase  American-made 
equipment  and  products  with  the 
funding  provided  imder  this  program. 


(k)  North  American  Free  Trade 
Agreement  Patent  Notification 
Procedure.  Pursuant  to  Executive  Order 
12889,  the  Department  of  Commerce 
(DoC)  is  required  to  notify  the  owner 
any  valid  patent  covering  technology 
whenever  the  DoC  or  its  financial 
assistance  recipient,  without  making  a 
patent  search,  knows  (or  has 
demonstrable  reasonable  groimds  to 
know)  that  technology  covered  by  a 
valid  United  States  patent  has  been  or 
will  be  used  without  a  license  from  the 
owner.  Applicants  selected  for  awards 
under  this  program  are  required  to 
comply  with  this  executive  order. 

(0  intergovernmental  Review. 
Applicants  under  this  program  are  not 
subject  to  the  requirements  of  Executive 
Order  12372,  "Intergovermnental 
Review  of  Federal  Programs". 

(m)  No  Obligation  for  Future  Funding. 
If  an  application  is  accepted  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
on  NIST. 

Program  Execution 

(a)  Type  of  Funding  Instrument.  The 
formal  agreement  between  NIST  and  the 
applicant  will  be  in  the  form  of  a 
cooperative  agreement.  Under  this 
agreement,  the  NIST  MEP  will  have 
substantial  interactions  with  the 
applicant  in  plaiuiing  and  executing  this 
project.  This  will  include  the  following: 
— Assistant  in  developing  required 

plans 
— Providing  access  to  standard 

manufacturing  extension  and  related 

tools 
— Facilitating  partnering  with 

appropriate  organizations  both  within 

and  outside  of  the  MEP  national 

system 
— Defining  measures  for  evaluation  of 

performance 
— Direct  involvement  in  helping  to 

understanding,  define,  and  resolve 

problems  in  the  center's  operations 

(b)  Operating  Plan.  All  recipients  of 
awards  are  required  to  submit  an 
Operating  Plan  within  ninety  (90)  days 
of  the  project  start  date.  The  Operating 
Plan  is  a  more  detailed  statement  of 
work  based  on  project  objectives  and 
activities  the  applicant  will  undertake  to 
achieve  the  objectives  and  incorporates 
recommendations  provided  by  the 
evaluation  panel  and  the  NIST  Program 
Officer.  The  Operating  Plan  must  be 
reviewed  and  approved  by  NIST  and 
will  be  incorporated  into  the 
cooperative  agreement  by  amendment. 
Operating  Plan  guideline  will  be 
distributed  to  award  recipients. 
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(c)  Project  Reporting.  Quarterly 
reports  will  be  submitted  to  the  isIIST 
Program  Officer  no  later  than  thirty  (30) 
days  after  the  end  of  each  quarter  of  the 
award  year.  The  information  provided  is 
used  to  characterize  the  projects, 
develop  detailed  case  studies,  and 
evaluate  individual  examples  of 
outcomes.  Quarterly  reporting 
instructions  will  be  distributed  to  award 
recipients. 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

Dated:  June  29,  2000. 
Raymond  G.  Kammer, 
Director. 
[FR  Doc.  00-17085  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

[I.D.  052400C] 

Endangered  and  Threatened  Species 
Notice  of  Availability  for  the  Draft 
Recovery  Plan  for  Johnson  s  Seagrass 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  draft 

recovery  plan;  request  for  comments; 

correction.  v 

SUMMARY:  In  the  notice  of  availability  of 
trie  OTdft  recovery  plan  for  Johnson's 
seagrass,  published  on  June  26,  2000, 
the  mailing  address  for  comments  was 
inadvertently  omitted.  Also,  the  notice 
did  not  include  a  web  site  address  for 
accessing  the  draft  recovery  plan.  This 
document  corrects  the  notice  of 
availability. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  no  later  than  5 
p.m.,  Eastern  standard  time,  on  August 
2.S,  2nno. 

ADDRESSES:  Written  comments  on  the 
draft  recovery  plan  should  be  addressed 
to  Mr.  Charles  Oravetz,  Assistant 
Regional  Administrator,  Protected 
Resources  Division,  NMFS.  Southeast 
Regional  Office.  9721  Executive  Center 
Drive  North,  St.  Petersburg,  Florida 
33702-2432.  In  addition  to  being 
available  from  Layne  Bolen,  Protected 
Resources  Division,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2439;  the  draft 
plan  can  also  be  downloaded  from  the 
following  site:  http://www.nmfs.gov/ 
prot  res/ other/ jsrecover.pdf.  Comments 


may  be  sent  via  facsimile  (fax)  to  727- 
570-5517,  but  they  will  not  be  accepted 
if  submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Layne  Bolen  at  850-234-6541  ext  237, 
Dr.  Judson  Kenworthy  at  252-728-8750, 
or  Marta  Nammack  at  301-713-1401  ext 
116,  or  send  a  request  via  electronic 
mail  to  jsg.info@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

In  the  notice  of  availability  of  the 
draft  recovery  plan  for  Johnson's 
seagrass,  published  on  June  26,  2000  (65 
FR  39369),  the  mailing  address  for 
comments  was  inadvertently  omitted. 
Also,  the  notice  did  not  include  a  web 
site  address  for  accessing  the  draft 
recovery  plan.  This  dociimmt  provides 
this  information  (see  addresses). 

Authority:  16  U.S.C.  1531-1543  et  seq. 

Dated:  June  29.  2000. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  00-17113  Filed  7-5-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D  062900C] 

North  Pacific  Fishery  Management 
Council:  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  North  Pacific  Fishery 

Management  Council's  (NPFMC) 

Observer  Committee  will  meet  in 

Seattle,  WA. 

DATES:  The  meeting  will  be  held  on  July 

24-25, 2000. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Alaska  Fisheries  Science  Center, 

7600  Sand  Point  Way  NE,  Bldg.  4,  Room 

1055,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oliver,  NPFMC,  907-271-2809. 
SUPP1.EMENTARY  INFORMATION:  The 
meeting  will  begin  at  9:00  a.m.  on 
Monday,  July  24,  and  continue  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  on  Tuesday, 
July  25,  at  9:00  a.m. 

'The  committee's  agenda  includes  the 
following  issues: 


1.  Review  and  discuss  information  on: 

A.  General  observer  needs  by  week; 

B.  Foreign  observer  program  model; 
and 

C.  Updated  estimates  of  observer 
costs,  exvessel  value,  and  potential  fee 
percentage. 

2.  Review  and  discuss  findings  of  an 
independent  review  of  the  North  Pacific 
groundfish  observer  program  prepared 
by  MRAG  Americas. 

3.  Discuss  baseline  program  goals  and 
objectives. 

4.  Discuss  and  identify  major  program 
alternatives 

5.  Discuss  aiKJ  resolve  appropriate 
wording  for  Magnuson-Stevens  Act 
reauthorization. 

6.  Identify  additional  information 
needs. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  committee  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  wiU  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  June  29.  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-17111  Filed  7-5-00;  8:45  am) 

BILLING  CODE  3510-22-F 


UNITED  STATES  PATENT  AND 
TRADEMARK  OFFICE 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 
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)r  program 


Title:  Invention  Promoters/Promotion 
Firms  Complaints. 

Form  Numberfs):  PTO/SB/2048. 

Agency  Approval  Number:  0651- 
0044. 

Type  of  Request:  Revision  of  a 
collection  previously  approved  under 
an  emergency  clearance. 

Burden:  50  hours  annually. 

Number  of  Respondents:  200 
responses  per  year.  The  PTO  expects  to 
receive  100  complaints  concerning 
invention  promoters/promotion  firms 
and  100  responses  to  such  complaints. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  takes  an  average  of  1 5 
minutes  (.25  hours)  to  gather  the 
information,  complete  the  complaint, 
and  submit  it  to  the  USPTO.  The 
USPTO  estimates  that  it  will  take  an 
invention  promoter  an  average  of  15 
minutes  (.25  hours)  to  gather  the 
information,  complete  the  response,  and 
submit  it  to  the  USPTO. 

Needs  and  Uses:  The  hiventors' 
Rights  Act  of  1999  requires  the  USPTO 
to  publish  complaints  filed  by 
independent  inventors  against  invention 
promoters/promotion  firms  and  publish 
any  replies  to  such  complaints.  The 
Inventors'  Rights  Act  requires  the 
USPTO  to  publish  these  complaints  and 
replies,  but  it  does  not  require  the 
USPTO  to  enforce  the  Act.  to  investigate 
the  complaints,  or  to  participate  in  any 
legal  proceedings  against  the  invention 
promoters/promotion  firms.  The  USPTO 
has  developed  a  form  that  complainants 
may  choose  to  use  to  submit  their 
complaints  against  an  invention 
promoter/promotion  firm  to  the  USPTO. 
Use  of  this  form,  PTO/SB/2048 
Complaint  Regarding  Invention 
Promoter,  is  not  mandatory;  however, 
its  use  will  ensure  that  all  of  the 
necessary  information  is  provided, 
which  in  turn  enables  the  USPTO  to 
make  the  complaint  publicly  available. 
At  this  time,  there  is  no  associated  form 
for  responses  to  the  complaints.  In 
addition,  this  information  collection 
enables  the  invention  promoters/ 
promotion  firms  to  respond  to  such 
complaints.  The  USPTO  uses  the 
complaint  form  to  ensure  that  all  of  the 
necessary  information  is  provided  so 
that  the  complaints  can  be  made 
pubiiclv  available.  The  USPTO  then 
ionvards  the  complaints  to  the 
iii\  jntion  promoter/  promotion  firm  and 
makes  sure  that  any  responses  to  these 
complaints  are  also  made  publicly 
available. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  and 
farms. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 


OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
Ccdling  or  writing  Thao  P.  Nguyen, 
Acting  Records  Officer,  Office  of  Data 
Management,  Data  Administration 
Division,  (703)  308-7397,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  August  7,  2000,  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated;  June  29.  2000. 

Thao  P.  Nguyen, 

Acting  Records  Officer.  USPTO.  Office  of  Data 
Management.  Data  Administration  Division. 

(FR  Doc.  00-17029  Filed  7-5-00;  8:45  am] 

BILLING  CODE  3S10-16-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

RIN0651-ABXX 

Notice  of  Intellectual  Property 
Symposium  of  the  Americas: 
Protecting  Intellectual  Property  in  the 
Digital  Age 

AGENCY;  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  of  meeting. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is 
announcing  that  it  will  hold  a  two-day 
symposium  on  the  enforcement  of 
intellectual  property  in  the  Western 
Hemisphere.  The  symposiimi  is 
expected  to  provide  an  opportunity  for 
high-ranking  government  intellectual 
property  officials  and  members  of  the 
business  and  intellectual  property 
communities  in  the  Western 
Hemisphere  to  discuss  and  formulate  an 
agenda  for  cooperation  in  the  critical 
area  of  intellectual  property 
enforcement.  Particular  attention  during 
the  symposimn  will  be  paid  to  the 
Internet,  Optical  Media  Piracy,  and 
Business  Software  and  Business 
Methods  Patent  enforcement  issues,  and 
to  developing  a  basis  for  closer 
Hemispheric  coordination  in  the 
enforcement  of  intellectual  property 
rights  generally. 

DATES:  The  symposium  will  be  held  on 
Monday.  September  11,  2000,  and 
Tuesday,  September  12,  2000,  beginning 
at  9:30  a.m.  and  ending  at 
approximately  5:30  p.m.  each  day.  Due 


to  security  concerns,  attendance  at  the 
symposium  will  be  limited  to  150 
people.  Requests  to  attend  the 
symposium  must  be  made  in  writing  no 
later  than  July  31,  2000,  and  must 
comply  with  the  requirements  set  forth 
in  this  notice.  Because  seating  is 
limited,  only  one  request  to  participate 
per  firm,  agency  or  organization  will  be 
granted.  For  purposes  of  determining 
eligibility,  affiliates  and  subsidiaries  in 
different  countries  will  be  considered 
separate  organizations. 
ADDRESSES:  The  symposium  will  be 
held  at  the  Sheraton  Crystal  City  Hotel, 
1800  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  Directions  to 
the  symposium  location  will  be 
available  inside  the  lobby  of  the 
Sheraton  Crystal  City. 

Requests  to  attend  the  symposium 
should  be  made  to  Doris  Long  by 
electronic  mail  to  soa2k®uspto.gov,  by 
facsimile  transmission  marked  to  the 
attention  of  Doris  Long  at  (877)  786- 
4220,  or  by  mail  marked  to  the  attention 
of  Doris  Long  and  addressed  to  the 
Office  of  Legislative  and  International 
Affairs,  United  States  Patent  and 
Trademark  Office,  Box  4,  Washington, 
DC  20231.  Symposium  attendees  will  be 
accepted  as  their  requests  are  received 
on  a  first-come,  first-serve  basis 
according  to  the  time  and  date  of  receipt 
of  each  request,  and  subject  to  the 
restrictions  that:  (1)  Only  written 
requests  will  be  accepted;  (2)  only  one 
request  (one  person)  per  company,  firm, 
agency  or  organization  will  be  accepted 
(for  purposes  of  determining  eligibility, 
affiliates  and  subsidiaries  in  different 
countries  will  be  considered  separate 
organizations);  (3)  only  requests  which 
contain  the  information  set  forth  below 
imder  "Further  Registration 
Information"  will  be  accepted;  and  (4) 
only  requests  received  on  or  before  July 
31.  2000,  will  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Long  by  telephone  at  (877)  786- 
4220;  by  electronic  mail  to 
soa2k@uspto.gov,  by  fax  at  (877)  786- 
4220;  or  by  mail  marked  to  her  attention 
and  addressed  to  the  Office  of 
Legislative  and  International  Affairs, 
United  States  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Over  the  past  several  decades,  the 
global  economy  has  undergone  a 
fundamental  change,  where  the 
principal  engine  of  economic  growth 
and  job  creation  is  not  based  on  raw 
natural  resources,  but  on  the  use  of 
knowledge,  ideas  and  innovation.  From 
the  Internet  and  E-commerce,  to 


41640 


Federal  Register / Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Notices 


computer  software  and  technology, 
countries  increasingly  rely  on 
knowledge-based  products  and  services 
to  fuel  their  economic  and  technological 
growth.  Intellectual  property  protection 
forms  an  integral  part  of  any  knowledge- 
based  economy,  since  intellectual 
property  laws  traditionally  serve  as  a 
source  of  protection  for  knowledge, 
ideas  and  innovation.  At  the  same  time, 
the  rights  of  intellectual  property 
owners  are  being  increasingly 
threatened  by  the  widespread  use  of  the 
Internet  and  other  digitaJ  technologies 
in  facilitating  global  piracy. 

As  of  January  1,  2000,  most  countries 
in  the  Western  Hemisphere  are 
obligated  to  have  domestic  laws  and 
enforcement  mechanisms  that  comply 
with  the  international  standards  set 
forth  under  the  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Property 
Rights  (TRIPS).  In  order  to  assure 
continuing  growth  for  the  countries  of 
the  Western  Hemisphere,  enforcement 
mechanisms  must  be  designed  to  take 
into  account  the  needs  and  issues  of  a 
knowledge-based  economy  and  be  built 
on  traditional  methodologies  for 
enforcement  of  intellectual  property 
rights  against  infringing  physical  goods 
and  services.  ,\t  the  same  time  such 
mechanisms  must  be  designed  to 
combat  the  increasing  use  of  the  Internet 
and  other  digital  technologies  in  the 
development  and  distribution  of  pirated 
and  counterfeit  goods. 

In  light  of  the  Hemispheric 
importance  of  effective  intellectual 
property  enforcement  programs  capable 
of  dealing  with  the  challenges  posed  by 
digital  piracy,  this  symposium  will 
feature  structiu-ed  dialogues  and  round- 
table  discussions  regarding  cutting  edge 
intellectual  property  enforcement  policy 
issues.  These  discussions  will  occur 
between  high-level  government  officials 
from  every  country  in  the  Western 
Hemisphere  with  which  the  United 
States  maintains  diplomatic  relations. 

The  goals  of  the  symposium  are: 

A.  To  assist  government  officials  from 
the  Western  Hemisphere  in  developing 
effective  enforcement  systems  based  on 
an  interdisciplinary  approach  in  which 
civil,  criminal,  administrative,  and 
border  (customs)  measures  work 
together  and  separately  to  aid  in 
protecting  and  enforcing  intellectual 
property  rights  in  the  Digital  Age. 

B.  To  strengthen  regional  cooperation 
for  the  improvement  of  the  enforcement 
of  intellectual  property  rights  in  order  to 
meet  international  treaty  obligations, 
including  those  under  TRIPS. 

C.  To  provide  Western  Hemisphere 
countries  with  a  detailed  review  of  the 
emerging  intellectual  property  treaty 
regimes  of  the  Digital  Age.  Included 


among  the  topics  would  be  the  WIPO 
Copyright  Treaty,  the  WIPO 
Performances  and  Phonograms  Treaty, 
and  the  enforcement  requirements  of 
TRIPS  and  NAFTA. 

D.  To  discuss  ways  to  generally 
improve  the  enforcement  of  intellectual 
property  rights  throughout  the 
Hemisphere. 

2.  Draft  Agenda 

A  draft  agenda  for  the  symposium  is 
set  forth  below: 

Intellectual  Property  Symposium  of  The 
Americas:  Protecting  Intellectual 
Property  in  The  Digital  Age 

Monday,  September  1 1 

Plenary  Round  Table  I 

E-Commerce  and  Other  Strategies  For 
Turning  Intellectual  Property  Protection 
into  Investment  Opportimities. 

Break  Out  Round  Table  A 

Intellectual  Property  Rights  and  the 
Internet:  Digital  Distribution  and  the 
Technological  Threat  to  Intellectual 
Property. 

Break  Out  Round  Table  B 

Establishing  a  Workable  Enforcement 
System  under  TRIPS:  Practical  Problems 
and  Potential  Solutions. 

Break  Out  Round  Table  C 

Adapting  "Hard"  Goods  Enforcement 
Techniques  to  Cyberspace. 

Break  Out  Round  Table  D 

Legal  and  Technological  Obstacles  to 
Protecting  Intellectual  Property  in  the 
Digital  Age:  Practical  Problems  and 
Realistic  Solution. 

Break  Out  Round  Table  E 

Prevention  v.  Cure:  Creating  Effective 
Educational  and  Public  Awareness 
Enforcement  Campaigns. 

Break  Out  Round  Table  F 

Creating  an  Effective  Enforcement 
Program  With  Limited  Resources:  Some 
Models  for  Facilitating  Information  and 
Resource  Sharing. 

Break  Out  Round  Table  G 

Resolving  Domain  Name  Problems  in 
Cyberspace. 

Break  Out  Round  Table  H 

Copyright  and  the  WIPO  Treaties: 
Protecting  Content  on  the  Internet. 

Tuesday,  September  1 2 

Plenary  Round  Table  II 

Technology  Transfers,  Business 
Method  Patents  and  the  Pitfalls  of 
Licensing. 


Break  Out  Round  Table  J 

Creating  an  Effective  Enforcement 
Program  for  New  Technologies: 
Protecting  Trade  Secrets  and 
Technology  Patents. 

Break  Out  Round  Table  K 

Trademeirk  Counterfeiting  and  the 
Net:  Enforcing  Rights  on  the  Internet 
Frontier. 

Plenary  Round  Table  III 

Future  Issues  in  Intellectual  Property 
Enforcement:  Technology  Patents  and 
Confidential  Information. 

Plenary  Round  Table  IV 

An  Action  Plan  for  the  Futiue:  A 
Dialogue  Among  the  Participants  on 
Future  Problems  and  Solutions. 

3.  Further  Registration  Information 

This  symposium,  and  ail  program- 
related  materials,  are  offered  free  of 
charge.  As  noted  above,  due  to  security 
concerns,  admission  to  the  symposium 
will  be  limited  to  150  participants  who 
are  pre-registered  and  whose 
registration  has  been  accepted  in 
accordance  with  the  following 
guidelines: 

1.  Requests  to  attend  the  symposium 
should  be  made  to  Doris  Long  by 
electronic  mail  to  soa2k@uspto.gov,  by 
facsimile  transmission  marked  to  the 
attention  of  Doris  Long  at  (877)  786- 
4220,  or  by  mail  marked  to  the  attention 
of  Doris  Long  and  addressed  to  the 
Office  of  Legislative  and  International 
Affairs,  United  States  Patent  and 
Trademark  Office,  Box  4,  Washington, 
DC  20231. 

2.  All  requests  to  attend  must  be  in 
writing  and  must  contain  the  following 
information: 

A.  Name; 

B.  Company/  Firm/ Agency  or 
Organization  Affiliation  (if  any); 

C.  Mailing  Address; 

D.  Facsimile,  or  Email  Address  where 
notification  of  acceptance  of  registration 
can  be  sent. 

3.  Symposium  attendees  will  be 
accepted  as  their  requests  are  received 
on  a  first-come,  first-serve  basis 
according  to  the  time  and  date  of  receipt 
of  each  request.  To  be  considered 
"received,"  a  request  to  attend  must 
contain  all  of  the  information  required 
in  this  section;  and  must  be  received  on 
or  before  the  July  3,  2000,  application 
deadline. 

4.  Only  one  request  (one  person)  per 
company,  firm,  agency  or  organization 
will  be  accepted.  For  purposes  of 
determining  eligibility,  affiliates  and 
subsidiaries  in  different  countries  will 
be  considered  separate  organizations. 
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5.  It  would  be  helpful  for  purposes  of 
determining  space  needs,  but  is  not 
required,  if  the  applicant  would  also 
indicate  which  Break  Out  sessions  he  or 
she  intends  to  attend.  For  convenience, 
a  registration  form  has  been  placed  on 
the  USPTO  web-site  at  www.uspto.gov. 

Dated:  lune  29.  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
'FR  Doc,  00-17030  Filed  7-5-00;  8:45  am] 

BILLING  CODE  3510-16-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  Statement  of  Commission 
Policy  Regarding  the  Listing  of  New 
Futures  and  Option  Contracts  by 
Foreign  Boards  of  Trade  That  Have 
Received  Staff  No- Action  Relief  To 
Place  Electronic  Trading  Devices  in  the 
United  States 

AGENCY:  Commodity  Futures  Trading 

t  iimimission. 

ACTION:  Statement  of  policy. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  issued  a  Statement  of  Policy  in 
which  it  expresses  the  view  that  foreign 
boards  of  trade  that  have  placed 
automated  trading  systems  in  the  U.S. 
pursuant  to  a  Commission  staff  no- 
action  letter  shall  be  permitted  to  list 
certain  additional  futures  and  option 
contracts  without  obtaining 
supplemental  no-action  relief,  subject  to 
specified  filing  and  certification 
requirements 

EFFECTIVE  DATE:  This  Statement  of 
Polu  V  IS  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
jocelyn  B.  Brone,  Attorney- Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street,  NW,  Washington,  DC 
20581    Telephone:  (2021  418-5450. 
SUPPLEMENTARY  INFORMATION:  On  June  2, 
1999,  the  Commodity  Futures  Trading 
Commission  ("Commission")  issued  an 
order  which,  among  other  things, 
withdrew  proposed  rules  that  would 
have  governed  automated  access  to 
foreign  boards  of  trade  ("fune  2 
Order").''  The  June  2  Order  also 
instructed  the  Commission  staff  to 
"begin  immediately  processing  no- 
action  requests  from  foreign  boards  of 
trade  seeking  to  place  trading  terminals 


in  the  United  States,  and  to  issue 
responses  where  appropriate,  pursuant 
to  the  general  guidelines  included  in  the 
Eurex  (DTB)  no-action  process,  ^  or 
other  guidelines  established  by  the 
Commission.  *  *  *  "  ^  In  accordance 
with  these  instructions,  Commission 
staff  has  issued  seven  no-action  letters 
that  permit  foreign  boards  of  trade  to 
place  in  the  U.S.  electronic  trading 
devices  that  provide  access  to  those 
boards  of  trade,  without  obtaining 
contract  market  designation  ("Foreign 
Trading  System  No-Action  Letters").  * 
The  relief  is  subject  to  the  terms  and 
conditions  set  forth  in  each  no-action 
letter  and  applies  exclusively  to  the 
futures  and  option  contracts  delineated 
therein.  Foreign  boards  of  trade  that 
wish  to  list  additional  futures  and 
option  contracts  for  trading  through 
their  U.S. -located  trading  systems  are 
require  to  request  and  receive 
supplemental  no-action  relief 


'  Access  to  Automated  Boards  of  Trade.  64  FR 
32829  (June  18,  1999). 


'  In  February  1996,  Commission  staff  issued  no- 
action  relief  to  Deutsche  Termibourse  ("DTB"),  an 
automated  international  futures  and  options 
exchange  headquartered  in  Frankfurt.  German,  that 
permitted  DTB,  subject  to  certain  terms  and 
conditions,  to  place  computer  terminals  in  the  U.S. 
offices  of  its  members  for  principal  trading.  See 
CFTC  Interpretative  Letter  No.  96-28  (1996-1997 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1  26,669 
(Feb.  20.  1996.)  In  June  1998,  DTB  changed  its  name 
to  Eurex  DeutschJand. 

^  Access  to  Automated  Boards  of  Trade.  64  FR 
32829  (June  18,  1999). 

''Commission  staff  has  issued  Foreign  Trading 
System  No-Action  Letters  to  Eurex  E)eutschland:  the 
Hong  Kong  Futures  Exchange  Ltd.;  the  International 
Petroleum  Exchange  of  London  Limited;  LIFFE 
Administration  and  Management  ("LIFFE"); 
Parisbourse s^*"  SA;  the  Singapore  Exchange  Ltd. 
(formerly  known  as  the  Singapore  International 
Monetary  Exchange);  and,  collectively,  the  Sydney 
Futures  Exchange  Limited  and  the  New  Zealand 
Futures  and  Options  Exchange  Limited.  The  text  of 
these  letters  may  be  accessed  through  the 
Commission's  website,  located  at  www.cftc.gov.  See 
Letter  from  I.  Michael  Greenberger.  Director. 
Division  of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  to  Edward  J.  Rosen, 
Esq.,  Cleary,  Gottlieb,  Steen  &  Hamilton  (Aug.  10. 
1999);  Letter  from  John  C.  Lawton,  Acting  Director, 
Division  of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  to  Philip  McBride 
Johnson,  Esq.,  Skadden,  Arps,  Slate,  Meagher  & 
Flom  LLP  (June  9,  2000);  Letter  from  John  C. 
Lawton,  Acting  Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading  Commission, 
to  Arthur  W.  Han,  Esq.,  Katten  Muchin  &  Zavis 
(Nov.  12, 1999);  Letter  from  I.  Michael  Greenberger, 
Director,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading  Commission,  to  Arthur 
W.  Hahn,  Esq.,  Katten  Muchin  &  Zavis  (July  23, 
1999);  Letter  from  I.  Michael  Greenberger.  Director, 
Division  of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  to  Catherine  Langlais, 
Senior  Vice  President,  Parisbourse  sbf  SA  (Aug.  10, 
1999);  Letter  from  John  C.  Lawton,  Acting  Director, 
Division  Trading  and  Markets.  Commodity  Futures 
Trading  Commission  to  Jane  Kang  Thorpe,  Esq., 
Brown  &  Wood  LLP  (Dec.  17,  1999);  Letter  from  I. 
Michael  Greenberger.  Director,  Division  of  Trading 
and  Markets.  Commodity  Futures  Trading 
Commission,  to  Philip  McBride  Johnson,  Esq., 
Skadden,  Arps,  Slate,  Meagher  &  Flom  (Aug.  10, 
1999). 


("Supplemental  Relief)  from 
Commission  staff  prior  to  doing  so.  To 
date.  Commission  staff  has  granted  two 
requests  for  Supplemental  Relief.  ^ 

Almost  one  year  has  passed  since  the 
first  Foreign  Trading  System  No-Action 
Letter  was  issued. «  In  that  time, 
Commission  staff  has  not  learned  of  any 
significcint  problems  or  concerns 
regarding  the  operation  of  U.S. -located 
foreign  trading  systems  nor  has 
Commission  staff  learned  that  foreign 
boards  of  trade  are  listing  impermissible 
products  through  such  systems.  Also 
within  the  past  year,  the  Commission 
has  promulgated  Rule  5.3  which 
generally  permits  domestic  boards  of 
trade  to  list  new  futures  and  option 
contracts  for  trading  without  acquiring 
Commission  approval  of  such  contracts 
or  their  respective  terms  and 
conditions. ''  In  light  of  Commission 
staff's  successful  experience  with  the 
relief  provided  by  the  Foreign  Trading 
System  No- Action  Letters  and  in 
consideration  of  the  relief  provided  to 
domestic  boards  of  trade  via  Rule  5.3, 
the  Commission  believes  that  it  is 
appropriate  to  permit  foreign  boards  of 
trade  that  are  operating  electronic 
trading  devices  in  the  U.S.  pursuant  to 
Commission  staff  no-action  relief  to  be 
permitted  to  hst  certain  new  futures  and 
option  contracts  for  trading  through 
those  devices,  without  requiring 
additional  regulatory  action. 
Accordingly,  it  has  issued  the  following 
Statement  of  Policy  setting  forth  this 


view. 


^  Commission  staff  has  granted  two  separate 
requests  from  LIFFE  to  list  additional  futures  and 
option  contracts  through  LIFFE  CONNECT™,  ite 
automated  trading  and  order  matching  system.  See 
Letter  from  John  C.  Lawton.  Acting  Director, 
Division  of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  to  Arthur  W.  Han, 
Esq.,  Katten  Muchin  &  Zavis  (Dec.  10.  1999)  and 
Letter  from  John  C.  Lawton,  Acting  Director, 
Division  of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  to  Arthur  W.  Han, 
Esq.  Katten  Muchin  &  Zavis  (Mar.  14.  2000). 

*The  first  Foreign  Trading  System  No- Action 
Letter  was  issued  to  LIFFE  on  July  23, 1999.  See 
Letter  from  I.  Michael  Greenberger,  Director. 
Eh  vision  of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  to  Arthur  W.  Han, 
Esq..  Katten  Muchin  &  Zavis  (July  23. 1999). 

'Rule  5.3  allows  a  domestic  board  of  trade  that 
has  been  designated  as  a  contract  market  in  at  least 
one  non-dormant  commodity  to  list  new  futures 
and  option  contracts  for  trading  upon  satisfaction 
of  specified  filing  and  certification  requirements.  A 
domestic  board  of  trade  is  permitted,  but  not 
requited,  to  list  new  contracts  through  this  filing 
and  certification  procedure  in  lieu  of  compliance 
with  either  the  regular  or  fast-track  procedure  for 
contract  market  designation.  Revised  Procedures  for 
Listing  New  Contracts,  64  FR  66373  (Nov.  26.  1999). 
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Issued  in  Washington,  DC  on  June  30, 
2000,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

Statement  of  Poliqir  of  the  Commodity 

Futures  Trading  Commission  Regarding 
tlie  Listing  of  New  Futures  and  Option 
Contracts  by  Foreign  Boards  of  Trade 
That  Have  Received  Staff  No-Action 
Relief  to  Place  Eiectronu  Trading 
Devices  in  the  I  .S. 

In  light  of  newly-adopted  Commodity 
Futures  Trading  Commission 
("Commission"]  Rule  5.3  ^  and  the  lack 
of  difficulties  that  have  arisen  regarding 
the  placement  of  the  automated  trading 
systems  of  foreign  boards  of  trade  in  the 
U.S.  pursuant  to  no-action  relief  issued 
by  Commission  staff,  the  Commission 
believes  that  foreign  boards  of  trade 
generally  should  be  permitted  to  list 
additional  futures  and  option  contracts 
through  such  systems,  without 
obtaining  supplemental  no-action  relief 
from  Commission  staff  ("Supplemental 
Relief).  Specifically,  the  Commission 
believes  that,  subject  to  the  exceptions 
and  conditions  listed  below,  a  foreign 
board  of  trade  that  has  received  a  no- 
action  letter  from  Commission  staff 
permitting  it  to  place  electronic  trading 
devices  in  the  U.S.  that  provide  access 
to  that  board  of  trade  ("Foreign  Trading 
System  No- Action  Letter")  should  be 
permitted  to  list  new  futures  and  option 
contracts  for  trading  through  the  devices 
that  are  the  subject  of  the  particular  no- 
action  letter,  without  requesting  or 
receiving  Supplemental  Relief 

In  order  to  list  new  futures  and  option 
contracts  without  acquiring 
Supplemental  Relief,  a  foreign  board  of 
trade  should  file  the  following  with  the 
Commission's  Division  of  Trading  and 
Markets  at  the  Commission's 
Washington,  D.C.  headquarters  no  later 
than  the  close  of  Commission  business 
on  the  business  day  preceding  the  initial 
listing  of  such  futures  and  option 
contracts  for  trading  through  electronic 
trading  devices  located  in  the  U.S.:  (l) 
A  copy  of  the  initial  terms  and 
conditions  of  the  additional  futures  and 
option  contracts  the  foreign  board  of 
trade  intends  to  list  for  trading  through 
its  U.S.-located  electronic  devices  and 
(2)  a  certification  from  the  foreign  board 
of  trade  that  it  is  in  compliance  with  the 
terms  and  conditions  of  the  Foreign 
Trading  System  No-Action  Letter  that  it 
has  received  and  that  the  additional 
futures  and  option  contracts  will  be 
traded  in  accordance  with  such  terms 
and  conditions.  This  Statement  of 
Policy  does  not  apply  to  futures  and 


option  contracts  that  are  covered  by 
section  2(a)(1)(B)  of  the  Commodity 
Exchange  Act."  Foreign  boeirds  of  trade 
continue  to  be  required  to  seek  and 
receive  written  supplemental  no-action 
relief  from  Commission  staff  prior  to 
offering  such  contracts  through  U.S.- 
located  trading  systems. 

This  Statement  of  Policy  applies  only 
to  those  foreign  boards  of  trade  that 
have  received  a  Foreign  Trading  System 
No- Action  Letter  from  Commission  staff. 
It  is  intended  exclusively  to  express  the 
Commission's  view  that  foreign  boards 
of  trade  that  have  received  a  Foreign 
Trading  System  No- Action  Letter  be 
permitted  to  list  futures  and  option 
contracts  other  than  those  specifically 
delineated  therein  without  obtaining 
Supplemental  Relief  The  trading  of  all 
contracts  through  electronic  trading 
devices  that  provide  access  to  foreign 
boards  of  trade  from  within  the  U.S. 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Foreign  Trading 
System  No-Action  Letter  issued  to  the 
particular  foreign  board  of  trade. 
Moreover,  this  Statement  of  Policy  does 
not  alter  the  emalysis  that  the 
Conmiission  staff  uses  when 
considering  requests  for  Foreign  Trading 
System  No- Action  Letters,  dictate  the 
result  of  that  analysis,  or  alter  the 
authority  of  Commission  staff  to 
condition,  modify,  suspend,  terminate, 
or  otherwise  restrict  the  no-action  relief 
that  it  issues. 

This  Statement  of  Policy  is  effective 
inmiediately.  This  Statement  of  Policy 
and  the  Foreign  Trading  System  No- 
Action  Letters  will  cease  to  be  effective 
in  the  event  that  the  Commission  adopts 
generally  applicable  rules  or  guidelines 
regarding  the  issues  addressed  therein, 
and  foreign  boards  of  trade  would  be 
subject  to  those  ndes  or  guidelines. 
Chairman  William  J.  Rainer,  June  29,  2000. 
Commissioner  Barbara  P.  Holum,  June  29, 

2000. 
Commissioner  David  D.  Spears,  June  29, 

2000. 
Commissioner  James  E.  Newsome,  June  28, 

2000. 
Commissioner  Thomas  J.  Erickson,  June  28. 

2000. 


'  Revised  Procedures  for  Listing  New  Contracts, 
64  FR  66373  (Nov.  26,  1999). 


»7  use  2a  (1994).  For  example,  this  Statement  of 
Policy  does  not  alter  requirement  that  a  foreign 
board  of  trade  seeking  to  offer  in  the  U.S.  a  futures 
or  futures  option  contract  based  upon  a  stock  index 
receive  a  no-action  letter  from  the  Commission's 
Office  of  General  Counsel. 


Dissent  of  Commissioner  Erickson  to 
Statement  of  (Commission  Policy 
Regarding  the  Listing  of  New  Futures 
and  Option  Contracts  by  Foreign 
Boards  of  Trade  that  Have  Received 
Staff  No  Action  Relief  to  Place 
Electronic  Trading  Devices  in  the 
I  nited  States 

I  respectfully  dissent  from  the 
Commission's  determination  to  expand, 
by  today's  policy  statement,  the  no- 
action  relief  previously  granted  to 
certain  foreign  exchanges  listing 
contracts  on  terminals  located  in  the 
United  States.  On  June  2,  1999,  the 
Commission  issued  an  order  that 
provided  for  the  issuance  of  staff  no- 
action  relief  for  the  placement  of 
terminals  in  the  United  States  by  foreign 
boards  of  trade.  Although  the  June  1999 
Order  directed  staff  to  "begin 
immediately  processing  no-action 
requests,  '  it  also  committed  the  agency 
to  "proceed[ing]  expeditiously  toward 
adoption  of  rules  and/or  guidelines." 
Since  then,  the  Commission's  staff  has 
issued  no-action  relief  to  seven  foreign 
exchcinges,  yet  the  Commission  has 
taken  no  steps  to  initiate  a  public 
rulemaking  process.  Rather,  the 
Commission  today  validates  staff  no- 
action  as  the  appropriate  vehicle  for 
granting  relief 

The  no-action  process  is  typically 
used  to  provide  limited  relief  on 
discreet  matters  for  individual 
petitioners.  Today's  relief  extends  to 
numerous  exchanges  that  have  not 
formally  petitioned  the  Commission's 
staff  for  the  expanded  relief  While  the 
expanded  relief  ultimately  may  be 
appropriate,  the  public  policy  issues 
raised  by  today's  Commission  action 
warrant  notice  to  the  public  and  an 
opportunity  for  comment.  Today's 
policy  statement  sanctions  a  closed 
process  to  address  matters  of  broad 
public  policy.  One  of  the  fundamental 
obligations  of  any  federal  agency  is  to 
ensure  that  the  public  and  interested 
parties  have  the  opportunity  to 
comment  on  policy  actions  of  broad 
effect.  I  believe  that  today's  decision 
fails  to  uphold  that  basic  tenet  of 
regulation  and  that  the  time  has  come 
for  the  Commission  to  propose  rules 
that  would  foster  the  public  debate  and 
provide  unified  guidance  through  rules, 
rather  than  relief  on  a  case-by-case 
basis. 

Dated:  June  28,  2000. 
Thomas  J.  Erickson 

[FR  Doc.  00-17040  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATtQ'l 

Submission  for  0MB  Review: 
Comment  Request:  Correction 

agency:  Department  ot  Education. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Department  of  Education 
published  a  document  in  the  Federal 
Register  of  lune  21,  2000,  concerning  a 
request  for  comments  on  the  Evaluation 
of  the  21st  Century  Community 
Learning  Centers  Program.  The 
reporting  and  recordkeeping  responses 
on  this  document  were  incorrectly 
stated 

FOR  FURTHER  INFORMATION  CONTACT: 
lacqueline  Montague,  202-708-5359. 

Correction 

In  the  Federal  Register  of  June  21, 
2000,  in  PR  Doc  00-15573,  on  page 
38521 ,  in  the  1st  column,  correct  the 
"Reporting  and  Recordkeeping  Hour 
Burden"  to  read: 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  18,780;  Burden 
Hours:  41,090. 

Dated:  June  29,  2000. 
lohn  Tressler, 

Leader,  Hegulatory  Information  Management. 
[FR  Doc.  00-17009  Filed  7-5-00;  8:45  am) 

BILLING  CODE  4000-C"    <= 


DEPARTMENT  OF  EDUCATION 

The  Use  of  Tests  When  Making  High- 
Stakes  Decisions  for  Students:  A 
Resource  Guide  for  Educators  and 
Policymakers 

AGENCY:  Office  for  Civil  Rights, 
Depdrtment  of  Education. 

ACTION:  Notice  of  availability  of  draft 
document  and  request  for  comments. 

SUMMARY:  The  Assistant  Secretary  for 
Civil  Rights  annoimces  the  availability 
for  public  comment  of  a  draft  document 
entitled  "The  Use  of  Tests  When 
Making  High-Stakes  Decisions  for 
Students:  A  Resource  Guide  for 
Educators  and  Policymakers."  The 
resource  guide  is  designed  to  provide 
educators  and  polic>Tnakers  with  a 
useful,  practical  tool  that  will  assist  in 
their  development  and  implementation 
of  policies  that  involve  the  use  of  tests 
in  making  high-stakes  decisions  for 
students.  The  guide  provides 
informdtinn  about  relevant  Federal  non- 
discrimination standards  and 
professionally  recognized  test 
measurement  principles,  as  well  as  a 
c  oUection  of  resources  related  to  the 
non-discrimination  and  test 


measurement  principles  discussed  in 
the  guide. 

DATES:  We  must  receive  yoiu"  comments 
on  the  draft  docimient  on  or  before 
August  7,  2000. 

ADDRESSES:  Address  all  comments  and 
requests  for  copies  of  the  draft 
document  to  Jeanette  J.  Lim,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5212  Switzer 
Building,  Washington,  DC  20202-1100. 
Telephone:  (202)  205-5557  or  1-800- 
421-3481.  For  all  comments  submitted 
by  letter,  you  must  include  the  term 
"Testing  Comments."  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  niunber  at 
(202)  260-0471  or  1-800-USA-LEARN. 
The  draft  document  is  also  available 
through  the  Internet  at  the  following 
site:  http://www.ed. gov/offices/OCR/ 
testing. 

If  you  prefer  to  send  your  comments 
through  the  Internet,  use  the  following 
address:  ocr@ed.gov 

You  must  include  the  term  "Testing 
Comments"  in  the  subject  line  of  your 
electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  J.  Lim.  Telephone:  (202)  205- 
5557  or  1-800-421-3481.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  niunber  at 
(202)  260-0471  or  1-800-USA-LEARN. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print,  audio- 
tape, or  computer  diskette)  by 
contacting  the  Office  for  Civil  Rights' 
Customer  Service  Team  at  (202)  205- 
5557  or  1-800-421-3481. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  draft  resotuce  guide  is  to 
provide  educators  and  policymakers 
with  information  about  Federal  non- 
discrimination standards  and  test 
measurement  principles  concerning  the 
proper  use  of  tests  in  making  high- 
stakes  decisions  for  students.  The 
Department  is  accepting  public 
comments  on  the  draft  resource  guide. 

Earlier  versions  of  the  draft  resource 
guide  have  been  reviewed  by  the 
National  Academy  of  Science's  Board 
on  Testing  and  Assessment  (BOTA),  the 
U.S.  Department  of  Justice's  Civil  Rights 
Division  (CRD),  and  dozens  of  groups 
and  individuals,  including  educators, 
parents,  teachers,  business  leaders, 
policymakers,  and  others.  BOTA 
conducted  a  public  hearing  on  the 
resource  guide  on  January  26,  2000. 
This  draft  seeks  to  respond  to  BOTA's, 
CRD's  and  other  stakeholders' 
comments. 


Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  draft  resource  guide. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  received 
during  the  public  comment  period  in 
room  5036,  Switzer  Building,  330  C 
Street,  SW.,  Washington,  DC,  between 
the  hours  of  10:00  a.m.  and  4:00  p.m., 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the  Public 
Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  record  for  this 
draft  resource  guide.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD.  you 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO),  toll  bee,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area  at  (202) 
512-1530. 

Note:  The  official  version  of  this  notice  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Dated:  June  28,  2000. 
Norma  V.  Canhi, 

Assistant  Secretary  for  Civil  Rights. 

[FR  Doc.  00-16860  Filed  7-5-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-227] 

Application  to  Export  Electric  Er>ergy; 

New  York  Independent  System 
Operator,  Inc 

agency:  Office  of  Fossil  Energy,  DOE. 
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ACTION:  Notice  of  application. 

SUMMARY:  New  York  Independent 
System  Operator,  Inc.  (NYISO)  has 
applied  for  authority  to  transmit  electric 
energy  from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.  In  addition,  NYISO  is 
requesting  expedited  approval  for  their 
application. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  21,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  iProgram  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  June  27,  2000,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
NYISO  to  transmit  electric  energy  from 
the  United  States  to  Canada.  NYISO  is 
a  not-for-profit  New  York  corporation. 
NYISO  does  not  own  or  control  any 
electric  power  generation  facilities,  nor 
does  it  have  a  franchised  electric  power 
service  area.  NYISO  does  possess 
operational  control  over  the 
transmission  facilities  in  the  state  of 
New  York.  Those  facilities  continue  to 
be  owned  by  a  group  formerly  known  as 
the  Member  Systems  of  the  New  York 
Power  Pool. 

Two  types  of  energy  exports  are 
proposed.  First,  in  unforeseen 
circumstances,  NYISO  will  make 
available  emergency  energy  from  its 
available  generating  capacity  when  a 
system  emergency  exists  on  Ontario's  or 
Quebec's  system  or  on  the  system  of  a 
third-party  control  area.  A  second  type 
of  energy  export  that  may  occiu  is  an 
inadvertent  energy  transaction. 
Inadvertent  energy  is  the  difference 
between  the  actual  metered  energy 
interchange  and  the  scheduled  energy 
interchange  between  two  adjacent 
control  areas  during  transactions  with 
Canada  by  others  pursuant  to  their  own 
export  authority. 

NYISO  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Cimada 
over  the  existing  international 
transmission  facilities  owned  by  Long 


Sault,  Inc.,  New  York  Power  Authority, 
and  Niagara  Mohawk  Power 
Corporation.  The  construction, 
operation,  maintenance,  and  connection 
of  each  of  the  international  transmission 
facilities  to  be  utilized  by  NYISO,  as 
more  fully  described  in  the  application, 
has  previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  NYISO  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-227.  Additional  copies  are  to  be 
filed  directly  with  Michael  C.  Calimano, 
Vice  President  Operations  &  Reliability, 
Rob  Fernandez,  General  Counsel,  New 
York  Independent  System  Operator, 
Inc.,  3890  Carman  Road,  Schenectady, 
NY  12303  AND  Arnold  H.  Quint,  Edwin 
G.  Kichline,  Hunton  &  Williams,  1900  K 
Street,  NW.,  Suite  1200,  Washington, 
DC  20006. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
wrww.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity"  and  then  "Pending 
Proceedings"  from  the  options  menus. 

Issued  in  Washington,  D.C.,  on  June  30, 
2000. 
Anthony  |.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  S-  Power  Im/Ex,  Office  of  Coal 
&■  Power  Systems.  Office  of  Fossil  Energy. 
[PR  Doc.  00-17118  Filed  7-5-00;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office:  Office  of 
Science;  Notice  of  Solicitation  for 
Financial  Assistance  Applications  for 
the  Commercialization  Assistance 
Program  (CAP) 

agency:  DOE,  Chicago  Operations 

Office. 

ACTION:  Notice  inviting  financial 

assistance  applications. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Science  (SC), 
announces  its  interest  in  receiving 
applications  for  financial  assistance. 
The  purpose  of  this  solicitation  is  to 
invite  applications  from  small 
businesses  to  provide  individualized 
assistance  to  DOE  SBIR  Phase  D 
financial  assistance  award  recipients 
which  will  lead  to  the  successful 
commercialization  of  products,  services, 
or  technology  developed  in  the  DOE 
SBIR  Phase  II  program.  The 
individualized  assistance  may  include, 
but  is  not  limited  to,  business  related 
areas  such  as  raising  capital,  preparing 
business  plans,  forecasts,  product 
focusing,  strategic  partnering,  and 
marketing. 

DATE:  Applications  are  to  be  received  no 
later  than  August  8,  2000,  and  may  be 
submitted  any  time  prior  to  this 

deadlinp 

FOR  FURTHER  INFORMATION  CONTACT: 
Tonja  L.  Stokes,  Acquisitions  and 
Assistance  Group,  U.S.  Department  of 
Energy,  Chicago  Operations  Office,  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899,  by  telephone  at  630/252-2136,  by 
facsimile  at  630/252-5045,  or  by 
electronic  mail  at 

tonja.stokes@ch.doe.gov,  or  Renee  L. 
Irwin  by  telephone  at  630/252-2566,  by 
facsimile  at  630/252-5045,  or  by 
electronic  mail  at 
renee. irwin@cb .  doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Qualification  and  Evaluation  Criteria 

This  solicitation  is  a  restricted 
eligibility  solicitation  which  is  limited 
to  small  businesses.  For  purposes  of  this 
solicitation,  the  definition  of  a  small 
business  may  be  found  at  Title  13  of  the 
Code  of  Federal  Regulations  (CFR)  Part 
121.20  and  may  be  viewed  or 
downloaded  from  the  Internet  at  http:/ 
/www.  access  .gpo.go  v/n  ara  /cfr/ 
index. html.  DOE  plans  to  select  for 
award  the  application(s)  judged  to  be  of 
the  highest  overall  merit,  with 
consideration  given  to  the  quality  of  the 
technical  approach,  company  and 
personnel  experience  and  qualifications, 
business  evaluation,  and  cost  factors. 
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.\pplication  Submission 

The  solicitation  will  be  available  on 
the  intecnet  on  or  about  July  1,  2000  and 
may  be  accessed  at  the  DOE  Chicago 
Operations  Office.  Acquisition  and 
Assistance  Group  home  page  at  http:// 
www.ch.doe.gov/husiness/acq.htm 
under  the  heading  "Current 
Solicitations,"  Soicitation  No.  DE- 
SC02-OOER12245  Completed 
applications  referencing  Solicitation  No. 
DE-SC02-00ER12245  must  be 
submitted  to  the  US  Department  of 
Energy.  Chicago  Operations  Office, 
Communications  Center.  Building  201, 
Room  168,  9800  South  Cass  Avenue, 
.Argonne.  IL  60439-4899.  ATTN:  Tonja 
L.  Stokes,  Acquisition  and  Assistance 
Group. 

Issued  in  Argonne,  Illinois  on  June  27, 

2000 

John  D.  Greenwood, 

Group  Manager,  Acquisition  and  Assistance 

Group. 

[FR  Doc.  00-17114  Filed  7-5-00;  8:45  amj 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  Tnis  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisor}'  Board,  The  Federal  Advisory 
Committee  .^ct  (Pub  L.  92-463.  86  Stat. 
770).  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
DATES  AND  TIMES:  Wednesday,  July  12, 
2000.  10:30  am-4  pm. 
ADDRESSES:  Renaissance  Washington  DC 
Hotel.  East  Salon  Ballroom,  999  9th 
Street.  NW    Washington,  DC  20001- 
4427. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  Mullins.  Executive  Director,  or 
Richard  Burrow,  Deputy  Director, 
Secretary  of  Energy  Advisory-  Board 
(.•\B-1).  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
.\dvisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretar\-  of  Energy  on  the 
Department  s  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 


responsibilities,  environmental  cleanup 
activities,  and  economic  issues  relating 
to  energy. 

Tentative  Agenda 

The  agenda  for  the  July  12  meeting 
has  not  been  finalized.  However,  the 
meeting  will  include  a  series  of  briefings 
and  discussions  on  Department  of 
Energy  and  Board  activities.  Members  of 
the  Public  wishing  to  comment  on 
issues  before  the  Secretary  of  Energy 
Advisorv'  Board  will  have  an 
opportunifv  to  address  the  Board  during 
the  afternoon  period  for  public 
comment.  The  final  agenda  wdll  be 
available  at  the  meeting. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Secretary  of  Energy 
Advisory  Board  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  period.  The 
Chairman  of  the  Board  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  meeting  in 
Washington.  DC.  the  Board  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting. 
The  Board  will  make  every  effort  to  hear 
the  views  of  all  interested  parties.  You 
may  submit  written  comments  to  Betsy 
Mullins.  Executive  Director,  Secretary  of 
Energy  Advisor\-  Board,  AB-1,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advison,  Board  and  its  subcommittees 
may  be  found  at  the  Board's  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  at  Washington,  DC,  on  June  29, 
2000 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-17115  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

SUMMARY:  I  ms  notice  announces  an 
open  meeting  of  the  Sefcretary  of  Energy 
Advisory  Board's  Laboratory  Operations 
Board  (LOBJ.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770J,  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
NAME:  Secretary  of  Energy  Advisory 
Board — Laboratory  Operations  Board. 
DATES:  Thursday,  July  13,  2000,  8:30 
am-3:15  pm,  eastern  daylight  time. 
ADDRESSES:  Renaissance  Washington 
D.C.  Hotel,  East  Salon  Ballroom,  999  9th 
Street,  NW  Washington,  DC,  20001 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burrow,  Acting  Executive 
Director,  or  Laurie  Keaton,  LOB  Staff 
Director,  Office  of  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
7162  or  (202)  586-6279  (fax). 
SUPPLEMENTARY  MFOfMATION:  The 
purpose  of  the  Laboratory  Operations 
Board  is  to  provide  independent 
external  advice  to  the  Secretary  of 
Energy  Advisory  Board  regarding  the 
strategic  direction  of  the  Department's 
laboratories,  the  coordination  of  budget 
and  policy  issues  affecting  laboratory 
operations,  and  the  reduction  of 
unnecessary  and  counterproductive 
management  burdens  on  the 
laboratories.  The  Laboratory  Operations 
Board's  goal  is  to  facilitate  the 
productive  and  cost-effective  utilization 
of  the  Department's  laboratory  system 
and  the  application  of  best  business 
practices. 

Tentative  Agenda 

Thursday,  July  13.  2000 

8:30  a.m.-8:45  a.m.    Co-Chairs  Opening 

Remarks 
8:45  a.m.-9:30  a.m.     Strategic 

Information  Management  Study  to 

Modernize  the  DOE's  Corporate 

R&D  Portfolio  Management 

Environment 
9:30  a.m.-10:30  a.m.     Management 

Initiatives  at  DOE  Headouarters 
10:30  a.m.-10:45  a.m.     Break 
10:45  a.m.-12:00  p.m.     National 

Nuclear  Security  Administration 

Laboratories — Work  Relationships 
12:00  p.m.-l  :00  p.m.     Lunch 
1:00  p.m.-2:00  p.m.     Lab  Stories: 

Performance-Based  Management 
2:00  p.m.-2:30  p.m.     Laboratory 

Infrastructou-e  Modernization 
2:30  p.m.-2:45     LOB  Work  Plan 
2:45  p.m.-3:0G    p.m.  Revisions  to  LOB 

Terms  of  Reference 
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3:00  p.m.-3:15  p.m.     Public  Comment 

Period 
3:15  p.m.     Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  monitor 
the  business  of  the  Laboratory 
Operations  Board  and  to  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  period.  The 
meeting  will  be  conducted  in  a  fashion 
that  will,  in  the  Co-Chairs,  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  open  meeting,  the 
Laboratory  Operations  Board  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting. 
The  Board  will  make  every  effort  to  hear 
the  views  of  all  interested  parties.  You 
may  submit  written  comments  to 
Richard  Burrow,  Acting  Executive 
Director,  Secretary  of  Energy  Advisory 
Board,  AB-1,  US  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9:00  am 
and  4:00  pm,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Laboratory 
Operations  Board  is  available  at  the 
Secretary  of  Energy  Advisory  Board's 
web  site,  located  at  http:// 
wTvw.hr.doe.gov/seab. 

Issued  at  Washington,  D.C.,  on  June  29, 
2000. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

fFR  Doc.  00-17117  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  ul  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 


Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  July  26,  2000;  6:00 
pm-9  pm. 

ADDRESSES:  Pueblo  Tribal  Council 
Meeting  Room,  New  Mexico  Highway 
16,  Cochiti  Pueblo,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752;  E- 
mail:  adubois@doeaI.gov;'oT  Internet 
http:www.nnmcab.org. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Opening  Activities — 6  p.m.-6:30  p.m.; 
Public  Comment — 6:30  p.m.-7  p.m. 
Committee  Reports: 

Environmental  Restoration 

Monitoring  and  Surveillance 

Waste  Management 

Community  Outreach 

Budget 

Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1640  Old 
Pecos  Trail,  Suite  H,  Santa  Fe,  NM 
87505.  Hours  of  operation  for  the  Public 


Reading  Room  are  9  a.m.  and  4  p.m.  on 
Monday  through  Friday.  Minutes  will 
also  be  made  available  by  writing  or 
calling  Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  June  29,  2000. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-17116  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6405-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Grant  Exclusive 
Copyright  License 

AGENCY:  Department  of  Energy,  Office  of 
the  General  Counsel. 
ACTION:  Notice  of  intent  to  grant 
exclusive  copyright  license. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Business  Commerce 
Solutions  of  Gaithersburg,  Maryland  an 
exclusive  license  in  the  U.S.  copyright 
in  the  EC- WEB  EC/EDI  Gateway  small 
purchase  software,  as  well  as  the  right 
to  register  the  copyright  in  foreign 
countries.  A  Notice  to  the  effect  that  the 
computer  software  was  available  for 
license  appeared  in  the  February  7,  2000 
issue  of  the  Federal  Register  [65  FR 
5859].  The  two  entities  which 
responded  to  that  Notice  were  asked  to 
respond  to  a  Questionnaire  which  asked 
them  to  detail  their  plans  for 
maintaining  and  updating  the  software, 
and  the  resources  they  were  ready, 
willing  and  able  to  commit  to  the  task. 
Based  on  these  responses.  Business 
Commerce  Solutions  was  chosen  as  the 
exclusive  Ucensee.  The  copyright  will 
be  held  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE).  DOE  intends  to  gremt  the 
license,  unless  within  15  days  of  this 
notice  the  Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  Department  of  Energy, 
Washington,  DC  20585,  receives  in 
vmting  a  statement  from  any  person 
setting  forth  a  reason  or  reasons  why  it 
would  not  be  in  the  best  interests  of  the 
United  States  to  grant  the  proposed 
license,  together  with  supporting 
documents. 

DATES:  Send  written  comments  to  the 
address  listed  below  no  later  than  July 
21,  2000. 

ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Hulfmaii,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Tremsfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone  (202) 
586-3441. 

SUPPLEMENTARY  INFORMATION:  The 
dbove-describeii  Miftwdr'^  was  prepared 
under  Government  contract.  Business 
Commerce  Solutions,  in  return  for  an 
exclusive  royalty-free  license  in  the 
software,  will  maintain  and  revise  the 
software,  making  the  revisions  available 
to  the  Government  ft-ee  of  charge, 
thereby  relieving  the  Government  of 
part  of  the  labor  and  expense  of  doing 
so. 

Issued  in  Washington,  D.C.,  on  June  29, 
2000. 
Paul  A.  Gottlieb. 

Assistant  General  Counsel  for  Technology 

Transfer  and  Intellectual  Property. 

(FR  Doc.  00-17119  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPOO-277-001] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

June  29,  2000. 

Take  nodce  that  on  June  19,  2000, 
Canyon  Creek  Compression  Company 
(Canyon  Creek)  filed  to  comply  with  the 
Director  letter  order  issued  on  June  6, 
2000,  in  Docket  No.  RPOO-277-000, 
which  required  Canyon  Creek  to 
provide  a  corrected  electronic  version  of 
Third  Revised  Sheet  No.  137  to  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
Canyon  Creek  previously  submitted  an 
updated  Third  Revised  Sheet  No.  137  in 
hard  copy  form  but  inadvertently  did 
not  update  the  electronic  copy  of  Third 
Revised  Sheet  No.  137. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
88H  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  pro\  ided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17000  Filed  7-5-O0;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2885-001] 

Cedar  Breaks  I.  LLC;  Notice  of  Filing 

June  29,  2000. 

Take  notice  that  on  June  29,  2000, 
Cedar  Breaks  I,  L.L.C.  (Cedar  Breaks), 
tendered  for  filing  an  amendment  to  its 
proposed  FERC  Electric  Tariff,  Original 
Volume  No.  1,  filed  with  the 
Commission  on  June  19,  2000  in  the 
above-referenced  docket.  The 
amendment  clarifies  language 
concerning  the  prohibition  on  sales  to 
affiliates  with  franchised  service 
territories. 

Cedar  Breaks  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  10, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wrww.ferc.fed.us/ 
onUne/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17054  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  RPOO-354-000] 

Columbia  Gas  transmission 
Corporation   Notice  of  Proposed 
Changes  r  FERC  Gas  Tariff 

June  zy,  zuuu. 

Take  notice  that  on  June  23,  2000, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
a  proposed  effective  date  of  August  1 , 
2000. 

Columbia  states  that  the  purpose  of 
this  filing  is  to  update  its  tariff 
consistent  with  Commission  policy  and 
decisions  on  tariff  filings  made  by  other 
interstate  pipelines  concerning 
permissible  discounting  arrangements 
and  negotiated-rate  authority  related 
charges.  Columbia's  proposed  tariff 
changes  address  an  additional 
permissible  discoimted  rate 
arrangement,  negotiated  rates  and 
capacity  release  billing  provisions, 
conversion  of  discount  arrangements  to 
negotiated  rate  arrangements,  and  the 
negotiation  of  surcharges  and  retainage. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17002  Filed  7-5-O0;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

Docnet  No   RP96-383-005] 

Dominion  Transmission,  Inc.  (Formerly 
CNG  Transmission  Corporation); 
Notice  of  Negotiated  Rate  Compliance 
Filing 

June  29,  2000. 

Take  notice  that  on  June  26,  2000, 
Dominion  Transmission,  Inc.  (DTI) 
(formerly  CNG  Transmission 
Corporation)  tendered  for  fiUng  to  the 
Federal  Energy  Regulatory  Commission 
the  following  tariff  sheet  for  disclosure 
of  a  recently  negotiated  rate  transaction: 

Original  Sheet  No.  399A 

DTI  requests  an  effective  date  of  May 
19,  2000,  for  this  negotiated  rate 
agreement. 

DTI  states  that  copies  of  the  filing 
have  been  served  on  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding,  DTI's 
customers,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.ferc.fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16994  Filed  7-5-00;  8:45  am] 

BILLING  COO€  6-"^^i   M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

(Docket  No  RP96-383-006 

'Dominion  Transmission,  inc   (Formerly 
CNG  Transmission  Corporation); 
Notice  ot  Negotiated  Rate  Filing 

June  29,  2000. 

Take  notice  that  on  June  23,  2000, 
Dominion  Transmission,  Inc.  (DTI) 
(formerly  CNG  Transmission 
Corporation)  tendered  for  filing  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  the  following  Letter 
Agreement  and  tariff  sheets  for 
disclosure  of  a  recently  negotiated  rate 
transaction: 

Letter  Agreement  between  Dominion 
Transmission,  Inc.  and  PSEG  Power  NY 
Inc.  Dated  June  14,  2000 

Ninth  Revised  Sheet  No.  251  Original  Sheet 
No.  399 

DTI  requests  an  effective  date  of  July 
1.  2000,  for  this  negotiated  rate 
agreement. 

DTI  states  that  copies  of  the  filing 
have  been  served  on  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding.  DTI's 
customers,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regvdations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16995  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   TMOa-1    22-002] 

Dominion  Transmission.  Inc:  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  29.  2000. 

Take  notice  that  on  June  22,  2000, 
Dominion  Transmission,  Inc.  (DTI), 
filed  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Effective  November  1,  1999 

Second  Substitute  Twenty-Fourth  Revised 

Sheet  No.  31 
Second  Substitute  Fifty-Second  Revised 

Sheet  No.  32 
Substitute  Forty-Sixth  Revised  Sheet  No.  33 
Second  Substitute  Twenty-Third  Revised 

Sheet  No.  35 

Effective  January  1,  2000 

Second  Substitute  Twenty-Sixth  Revised 

Sheet  No.  31 
Third  Substitute  Twenty-Sixth  Revised  Sheet 

No.  31 
Substitute  Fifty-Third  Revised  Sheet  No.  32 

Effective  February  1,  2000 

Substitute  Twenty-Seventh  Revised  Sheet 

No.  31 
Substitute  Twenty-Eighth  Revised  Sheet  No. 

31 
Substitute  Fifty-Fourth  Revised  Sheet  No.  32 
Substitute  Fifty-Fifth  Revised  Sheet  No.  32 
Substitute  Forty-Seventh  Revised  Sheet  No. 

33 
Substitute  Twenty-Fourth  Revised  Sheet  No. 

35 

Effective  May  1,  2000 

Substitute  Fifty-Sixth  Revised  Sheet  No.  32 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  dated  Jiuie  16,  2000 
(Jime  16,  2000  Order)  which  accepted 
DTI's  September  30,  1999  filing  to  revise 
its  Transportation  Cost  Rate  Adjustment 
(TCRA)  with  one  exception. 
Specifically,  the  Commission  ordered 
DTI  to  file  revised  TCRA  rates,  effective 
November  1,  1999,  which  reflect  the 
allocation  of  unrecovered  storage  gas 
losses  74.5  percent  to  transportation 
services  and  25.5  percent  to  storage 
services.  DTI  states  that  the  revised  tariff 
sheets  fully  comply  with  the  June  16, 
2000  Order. 

DTI  states  that  copies  of  its  filing  have 
been  served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N  E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
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filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17006  Filed  7-5-00;  8:45  am] 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-33-000] 

El  Paso  Natural  Gas  Company:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  29,  2000. 

Take  notice  that  on  June  26,  2000,  El 
Paso  Natural  Gas  Company  {El  Paso) 
tendered  for  filing  three  firm 
Transportation  Service  Agreements 
(TSAs)  between  El  Paso  and  MGI 
Supply,  Ltd.  (MGI)  and  Eighteenth 
Revised  Sheet  No.  1  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSAs  for  Commission  approval  since 
the  TSAs  contain  provisions  which 
differ  from  El  Paso's  Voliune  No.  1-A 
Tariff.  The  tariff  sheet,  which  references 
the  TSAs.  is  proposed  to  become 
effective  on  August  27,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Enen^v  Regulatory  Commission, 
B88  First  Street,  .\'E,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  .All  such  motions 
or  protests  must  be  filed  on  or  before 
July  6,  2000  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance.) 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16998  Filed  7-5-00;  8:45  am] 

BILUNO  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPOO-356-000] 

El  Paso  Natural  Gas  Company.  Notice 
of  Tariff  Filing 

June  29,  2000. 

Take  notice  that  on  June  26,  2000,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets: 

Effective  March  26,  2000 

Third  Revised  Sheet  No.  289 

Second  Revised  Sheet  No.  336 

Fifth  Revised  Sheet  No.  338 

1st  Revised  Third  Revised  Sheet  No.  339 

First  Revised  Sheet  No.  342 

Second  Revised  Sheet  No.  346 

Fifth  Revised  Sheet  No.  350 

Third  Revised  Sheet  No.  350A 

Effective  June  1,  2000 
Second  Revised  Sheet  No.  308 

El  Paso  states  that  the  tariff  sheets  are 
being  submitted,  pursuant  to  Order  No. 
637,  to  (i)  remove  the  rate  ceiling  for 
capacity  releases  of  less  than  one  year, 
(ii)  modify  El  Paso's  right-of-first-refusal 
provisions  applicable  to  long  term  firm 
contracts  at  the  meiximum  rate,  and  (iii) 
revise  the  electronic  bulletin  board 
description  to  refer  to  El  Paso's  Internet 
Web  site. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17004  Filed  7-5-00;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MTOO-»-000] 

Natural  Gas  Pipeline  Company  of 
America   Notice  o*  Proposed  Charoes 
\n  FERC  Gas  ^arrf 

June  29,  2000. 

Take  notice  that  on  June  26,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  August 
1.  2000: 

Eleventh  Revised  Sheet  No.  3 
Fourth  Revised  Sheet  No.  360 
Fourth  Revised  Sheet  No.  361 

Natiu-al  states  that  on  April  5,  2000, 
Kinder  Morgan,  Inc.  closed  on  a 
transaction  with  ONEOK,  hic.  (ONEOK) 
whereby  various  assets  and  entities 
were  transferred  to  ONEOK,  including 
all  entities  that  were  then  marketing 
affiliates  of  Natiu^.  As  a  result  of  the 
transaction,  Natiual  states  that  it  no 
longer  has  a  marketing  affiliate  and  is 
revising  its  Tariff  accordingly. 

Natural  respectfully  requests  waiver 
of  any  provisions  of  its  Tariff  and/or  the 
Commission's  Regulations  required  to 
permit  the  instant  filing  to  become 
effective  as  proposed. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
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web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-16993  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatorv 
Commission 

[Docket  No.  RPOO-358-  0001 

Natural  Gas  Pipeline  Company  of 
America:  Notice  of  Pf-oposed  Changes 
in  FERC  Gas  Tariff 

(una  29,  2000. 

Take  notice  that  on  June  27,  2000, 
Natvual  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth  Review 
Volume  No.  1 ,  certain  tariff  sheets  to 
become  effective  March  27,  2000. 

Natural  states  that  on  February  9, 
2000,  the  Federal  Energy  Regulatory 
Conunission  (Commission)  issued  its 
final  rule  regarding  the  regulation  of 
short-term  interstate  natural  gas 
transportation  services  in  Docket  Nos. 
RM98-1 0-000  and  RM98-1 2-000 
(Order  No.  637).  In  the  instant  filing, 
Natural  is  filing  to  implpment 
provisions  of  Order  No.  637  regarding 
the  waiver  of  the  rate  ceiling  for  short- 
term  capacity  release  transactions. 

Natiiral  states  that  Order  No.  637 
provides  for  a  waiver  of  the  rate  ceiling 
for  short-term  (less  than  one  year) 
capacity  release  transactions  luitil 
September  30,  2002,  and  requires 
pipelines  to  file  tariff  revisions  within 
180  days  of  the  effective  date  of  the  rule, 
i.e.,  March  27,  2000,  to  remove  tariff 
provisions  which  are  inconsistent  with 
the  removal  of  the  rate  ceiling. 
Accordingly,  Natural  is  filing  revised 
tariff  sheets  as  required.  Natural  states 
that  its  Order  No.  637  compliance  plan 
is  not  due  until  July  17,  2000.  Therefore, 
if  Natiu-al  were  to  wait  until  its  Order 
No.  637  compliance  filing,  the  tariff 
provisions  removing  the  price  cap 
submitted  therein  would  likely  not  be 
effective  until  2001. 

Natiual  respectfully  requests  waiver 
of  any  provisions  of  its  Tariff  and/or  the 
Commissions  Regulations  required  to 
permit  the  instant  filing  to  become 
effective  as  proposed. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17005  Filed  7-5-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2887-001] 

Newark  Bay  Cogeneratlon  Partnership, 
L.P.,  Notice  of  Filing 

June  29,  2000 

Take  notice  that  on  June  29,  2000, 
Newark  Bay  Cogeneratlon  Partnership, 
L.P.  (NBCP)  tendered  for  filing  with  the 
Commission  an  amendment  to  its 
proposed  FERC  Electric  Tariff,  Original 
Volume  No.  1,  filed  on  June  19,  2000  in 
the  above-referenced  docket.  The 
amendment  clarifies  language 
concerning  the  prohibition  on  sales  to 
affiliates  with  ft-anchised  service 
territories. 

NBCP  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procediu-e  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  10, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mjike  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17055  Filed  7-5-00;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-355-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Change  in  FERC  Gas 
Tariff 

June  29,  2000. 

Take  notice  that  on  June  26,  2000 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  certain  tariff  sheets  to  be 
effective  March  27,  2000. 

Trailblazer  states  that  on  February  9, 
2000,  the  Federal  Energy  Regulatory 
Commission  (Commission)  issued  its 
final  rule  regarding  the  regulation  of 
short-term  interstate  natural  gas 
transportation  services  in  Docket  Nos. 
RM98-1 0-000  and  RM98-1 2-000 
(Order  No.  637).  In  the  instant  filing, 
Trailblazer  is  filing  to  implement 
provisions  of  Order  No.  637  regarding 
the  waiver  of  the  rate  ceiling  for  short- 
term  capacity  release  transactions. 

Trailblazer  states  that  Order  No  637 
provides  for  a  waiver  of  the  rate  ceiling 
for  short-term  (less  than  one  year) 
capacity  release  transactions  until 
September  30,  2002,  and  requires 
pipeline  to  file  tariff  revisions  within 
180  days  of  the  effective  date  of  the  rule, 
i.e.,  March  27,  2000,  to  remove  tariff 
provisions  which  are  inconsistent  with 
the  removal  of  the  rate  ceiling. 
Accordingly,  Trailblazer  is  filing  revised 
tariff  sheets  as  required.  Trailblazer 
states  that  its  Order  No.  637  compliance 
plan  is  not  due  until  August  15,  2000. 
Therefore,  if  Trailblazer  were  to  wait 
until  its  Order  No  637  compliance 
filing,  the  tariff  provisions  removing  the 
price  cap  submitted  therein  would 
likely  not  be  effective  until  2001. 

Trailblazer  respectfully  requests 
waiver  of  any  provisions  of  its  Tariff 
and/or  the  Commission's  Regulations 
required  to  permit  the  instant  filing  to 
become  effective  as  proposed. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its  customers 
and  interested  state  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web.  http://wwrw.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

!FR  Dor.  00-17003  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPOO-224-002] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  29,  2000. 

Take  notice  that  on  June  23,  2000. 
Transwestern  Pipeline  Company 
(Transwestern),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff'  sheet  to  be  effective 
March  27.  2000. 

2  Substitute  Sixth  Revised  Sheet  No.  95E 

Transwestern  states  that  this  filing  is 
made  to  comply  with  the  Commission's 
June  8,  2000  order  accepting  the  tariff 
sheets  filed  by  Transwestern  in  this 
proceeding,  subject  to  Transwestern 
specifying  that  all  releases  of  more  than 
31  days,  but  less  than  1  year, 
prearranged  or  otherwise,  must  be 
posted  for  bidding. 

Transwestern  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procpedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-16999  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP0O-282--O01] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  29,  2000. 

Take  notice  that  on  June  23,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volxune  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  June  1,  2000: 

Substitute  Second  Revised  Sheet  No.  291 

Williston  Basin  states  that  on  Jime  9, 
2000,  the  Commission  issued  its  "Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions",  in  the  above-referenced 
docket.  The  Order  required  Williston 
Basin  to  file  revised  tariff  language 
reflecting  the  clarification  made  in 
Order  No.  637-A,  providing  that  a 
maximum  rate  contract  for  more  than 
one  year,  for  a  service  which  is  not 
available  for  12  consecutive  months, 
would  be  subject  to  the  right  of  first 
refusal.  Williston  Basin  states  it  is 
submitting  the  instant  filing  to  comply 
with  that  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17001  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  0^  FNFRGY 

Federal  Energy  Hegulatory 
Commission 

[Docket  No   RP97-.?7«U01?1 

Wyoming  interstate  Company,  Ltd; 
Notice  of  Compliance  Filing 

]iuie  29.  2000. 

Take  notice  that  on  June  23,  2000, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  if  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  on  the  dates  indicated  on  each 
sheet. 

WIC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  October  13, 
1999  in  Docket  No.  RP97-375. 

Specifically,  this  filing  documents 
transportation  rates  for  the  periods 
December  1,  1997  through  December  31, 
1999  and  incorporates  changes  made 
pursuant  to  the  Commission's  order  to 
WIC's  interest  tracker,  Coliunbia  Exit 
Fee  and  negotiated  rate  and 
intemiptible  service  revenue  crediting 
provisions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretan; 

[FR  Doc.  00-16996  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDocKet  No.  EGOO-137-000,  et  al.] 

TXU  (No  5)  Pty  Ltd  et  al  ;  Electric  Rate 
and  Corporate  Regulation  Filings 

June  27,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TXU  (No.  5)  Pty  Ltd. 

[Docket  No.  EGOO-137-OOO! 

Take  notice  that  on  June  19,  2000, 
TXU  (No.  5)  Pty  Ltd  (TXU  (No.  5]  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
supplement  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Part  365  of  the 
Commission's  regulations.  TXU  No.  5  is 
an  Australian  corporation  that  is  an 
indirect  subsidiary  of  Texas  Utilities 
Company,  a  Texas  corporation  which  is 
an  exempt  holding  company  imder  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Front  Range  Power  Company,  LLC 

[Docket  No.  EGOO-1 59-000] 

Take  notice  that  on  June  21,  2000, 
Front  Range  Power  Company,  LLC,  6647 
Generation  Drive,  Fountain,  Colorado 
80817.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
piusuant  to  part  365  of  the 
Commission's  regulations.  The  initial 
application  was  filed  on  June  5,  2000, 
Front  Range  Power  Company  filed  with 
the  Commission  an  amendment  to  its 
June  5,  2000,  application. 

Front  Range  Power  Company,  LLC  is 
a  Colorado  limited  liability  company 
formed  by  Coastal  Power  Company 
(Coastal),  a  Delaware  corporation  and 
wholly  owned  affiliate  of  The  Coastal 
Corporation  and  Colorado  Springs 
Utilities  (CSU),  an  enterprise  of  the  City 
of  Colorado  Springs,  Colorado,  to 
develop,  design,  construct,  own,  operate 
and  maintain  a  natural  gas-fired 
combined-cycle  electric  generation 
plant  with  a  maximum  capacity  of 
approximately  480  MW,  located  on  a  23- 
acre  parcel  of  land  approximately  17 


miles  south  of  Colorado  Springs, 
Colorado. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No.  EGOO-1 79-000] 

Take  notice  that  on  June  21,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (Applicant),  a  Maryland  corporation 
with  its  principal  place  of  business  at 
511  W.  Market  Street,  Baltimore, 
Maryland  21203-1475,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination,  on  an 
expedited  basis,  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Calvert  Cli£Es  Nuclear  Pnw  pr  Plant, 
Inc. 

[Docket  No.  EGOO-1 80-000] 

Take  notice  that  on  June  21,  2000, 
Calvert  Cliffs  Nuclear  Power  Plant,  Inc. 
(Applicant),  a  Maryland  corporation 
with  its  principal  place  of  business  at  39 
W.  Lexington  Street,  Baltimore, 
Maryland  21203-1475,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination,  on  an 
expedited  basis,  of  exempt  wholesale 
generator  status  piusuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Hamakua  Energy  Partners,  L.P. 

[Docket  No.  EGOO-181-OOOl 

Take  notice  that  on  June  21,  2000, 
Hamakua  Energy  Partners,  L.P.,  a 
Hawaii  limited  partnership,  with  its 
principal  office  located  at  J.  A.  Jones 
Drive,  Charlotte,  North  Carolina  28287, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations  and  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended.  Applicant  is  a  Hawaii 
limited  partnership  that  will  be  engaged 


directly  and  exclusively  in  operating  an 
approximately  63  MW  net  naphtha  and 
distillate  oil-fired  power  plant  (the 
Facility)  located  in  Honakaa,  in  the 
northern  coastal  region  of  the  island  of 
Hawaii,  and  selling  energy  at  wholesale 
from  the  Facility. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu-acy  of  the  application. 

6.  PJM  Interconnection.  L.L.C. 
[Docket  No.  ELOO-85-000] 

Take  notice  that  on  June  19,  2000, 
PJM  hiterconnection,  L.L.C.  (PJM), 
tendered  for  filing  a  petition  under  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207, 
requesting  that  the  Commission  find 
and  declare  that  PJM  may  recover  from 
PJM's  customers,  through  PJM's  formula 
rates,  PJM's  costs  to  acquire  ft-om  the  " 
PJM  transmission  owners  the 
information  technology  and  other  assets 
that  PJM  uses  to  conduct  its  operations. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-16992  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2616-004  New  York] 

Erie  Boulevard  Hydropower  LP.; 
Notice  of  Availability  of  Environmental 
Assessment 

June  30,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  major  license  for  the  Hoosic 
River  Hydroelectric  Project  located  on 
the  Hoosic  River  in  Rensselaer  and 
Washington  Counties.  New  York,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  effects  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quahty 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street.  NE.,  Room  2A,  Washington,  DC 
20426,  and  may  also  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (please  call  (202)  208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-17056  Filed  7-5-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Temporarily 
Draw  Down  Jersey  Reservoir  and 
Soliciting  Comments.  Motions  To 
Intervene  and  Protests 

June  JO.  2000 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  Request  to 
temporarily  drawn  down  the  Jersey 
Reservoir,  approximately  three  feet,  for 
project  maintenance  purposes. 

b.  Project  Slumber:  2476-018. 

c.  Date  Filed:  May  22,  2000. 


d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Jersey 
Hydroelectric  Project. 

f.  Location:  On  the  Tomahawk  River 
in  Lincoln  County,  Wisconsin. 

g.  Filed  Pursuant  to:  18  CFR  12.11. 
h.  Applicant  Contact:  Charles 

Schrock,  Senior  V.P.  Energy  Supply, 
Wisconsin  Public  Service  Corporation, 
700  North  Adams  Street,  Green  Bay,  WI 
54307-9002. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Thomas  LoVullo,  telephone  (202)  219- 
1168  or  e-mail  address: 
thomas.lovullo@ferc.fed.us. 

j.  Deadline  for  Filing  Comments  or 
Motions:  August  7,  2000.  All  comments 
or  motions  must  be  filed  by  providing 
an  original  and  eight  copies  as  required 
by  the  Commissions  regulations  to: 
David  P.  Boergers,  Secretary;  Federal 
Energv  Regulatory  Commission;  888 
First  Street,  NE;  Washington,  DC  20426. 

k.  Description  of  Request:  Wisconsin 
Public  Service  Corporation  proposes  to 
draw  down  the  Jersey  Reservoir, 
approximately  three  feet,  in  order  to 
repair  the  intake  bullnose  piers.  The 
draw  down  is  proposed  to  begin 
September  5,  2000  at  a  rate  not  to 
exceed  one  inch  per  hour.  Maintenance 
construction  is  anticipated  to  take 
approximately  four  weeks.  Refiling  the 
reservoir  would  begin  no  later  than 
October  4,  2000  at  a  rate  not  to  exceed 
one  inch  per  hour.  Minimum  flow 
through  the  project  would  be 
maintained  during  the  refilling  of  the 
reservoir.  Under  normal  historic  flows, 
it  is  anticipated  that  the  reservoir  would 
be  returned  to  operating  level  of  October 
6,  2000. 

The  purpose  of  this  notice  is  to  invite 
any  comments  on  Wisconsin  Public 
Service  Corporation's  request  to  draw 
down  the  reservoir  to  repair  the  intake 
piers. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Comments,  Protests,  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  211,  .214.  hi 
determining  the  appropriate  action  to 


take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  befor'  'he  specified 
comment  date  for  the  ,]a^  dcular 
application. 

Filing  and  Service  ui  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  OF  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  apphcation. 

David  P.  Boergers, 

Secretary. 

[FR  E)oc.  00-17057  Filed  7-5-00;  8:45  am) 

NLUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECnON 
AGENCY 

[OEI-100001    FRL-6592-21 

Toxics  Release  Inventory   AHemaie 
Threshold  for  Low  Annual  Reportable 
Amounts;  Agency  Information 
Collection  Activities  Proposed 
Collection:  Comment  Request 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  the  procedures  described  in 
5  CFR  1320.12.  The  ICR  is  a  continuing 
ICR  titled:Aitemate  Threshold  for  Low 
Annual  Reportable  Amounts,  Toxic 
Chemical  Release  Reporting  (EPA  ICR 
No.  1704.05,  0MB  Control  No.  2070- 
0143).  This  ICR  covers  the  reporting  and 
recordkeeping  requirements  associated 
with  reporting  under  the  alternate 
threshold  for  reporting  to  the  Toxic 
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Release  Inventory  (TRI),  which  appear 
at  40  CFR  part  372.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OEM  00001 , 
must  be  received  by  EPA  on  or  before 

9aptomber  5,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
prnvidpd  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Maria  Doa, 
Director,  Toxic  Releases  Inventory 
Program  Division,  Office  of  Information 
Analysis  and  Access.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW,  Washington,  DC  20460, . 
Telephone:  202-260-1488.  For  technical 
information  contact:  [udith  Kendall, 
Toxic  Releases  Inventory  Program 
Division,  Office  of  Information  Analysis 
and  Access,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460;  Telephone:  202- 
260-1802;  Fax:  202-401-0237;  email: 
kendall.)udith@epamail. epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  those  chemical  facilities  that 
manufacture,  process,  or  otherwise  use 
certain  toxic  chemicals  listed  on  the 
Toxics  Release  Inventory  (TRI)  and 
which  are  required  under  section  313  of 
the  Emergency  Planning  and 
Conmiunity  Right-to- Know  Act  of  1986 
(EPCRA),  to  report  annually  to  EPA 
their  environmental  releases  of  such 
chemicals. 

B.  To  Obtain  Additional  Information, 
Copies  of  this  Document,  or  Other 
Support  Documents 

1.  Electronic  availability.  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Home  Page  at  the  Federal 
Register— Environmental  Docmnents 
entry  for  this  document  under  "Laws 
and  Regulations"  http://www.epa.gov/ 
fedrgstr/.  An  electronic  copy  of  the 


collection  instrument  referenced  in  this 
ICR  and  instructions  for  its  completion 
are  available  at  http://www.epa.gov/tri/ 
report.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OEI-100001.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docmnents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St.,  SW..  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  To  Submit  Comments 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e.,  "OEI-100001")  in 
your  correspondence. 

1 .  By  man.  All  comments  should  be 
sent  in  triplicate  to  :  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics  (OPPT), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Comments 
may  be  delivered  in  person  or  by  courier 
to:  OPPT  Document  Control  Office 
(DCO)  in  East  Tower  Rm.  G-099, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
"oppt.ncic@epa.gov."  Please  note  that 
you  should  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  and  data  in 


electronic  form  must  be  identified  by 
the  docket  control  number  OEI-100001. 
Electronic  comments  on  this  document 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

II.  Background 

The  EPA  would  like  to  solicit 
comments  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

EPA  is  seeking  comments  on  the 
following  ICR,  as  well  as  the  Agency's 
intention  to  renew  the  corresponding 
OMB  approval,  which  is  currently 
scheduled  to  expire  on  February  28, 
2001. 

Title:  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts. 

ICR  numbers:  EPA  ICR  No.  1704.05, 
OMB  No.  2070-0143,  expiring  Februarv 
28, 2001. 

Abstract:  EPCRA  section  313  requires 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  certain 
toxic  chemicals  in  excess  of  specified 
threshold  quantities  to  report  their 
environmental  releases  of  such 


Federal  Register/ Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Notices 


41655 


chemicals  annually.  Each  such  facility 
must  file  a  separate  report  for  each  such 
chemical. 

In  accordance  with  the  authority  in 
EPCRA,  EPA  has  established  an 
alternate  threshold  for  those  facilities 
with  low  amounts  of  a  listed  toxic 
chemical  in  wastes.  A  facility  that 
otherwise  meets  the  current  reporting 
thresholds  but  estimates  that  the  total 
amount  of  the  chemical  in  total  waste 
does  not  exceed  500  pounds  per  year, 
and  that  the  chemical  was 
manufactured,  processed,  or  otherwise 
used  in  an  amount  not  exceeding  1 
million  pounds  during  the  reporting 
year,  can  take  advantage  of  reporting 
under  the  alternate  threshold  option  for 
that  chemical  for  that  reporting  vear. 

Each  qualif\'ing  facility  that  cfiooses 
to  apply  the  revised  threshold  must  file 
the  Form  A  (EPA  Form  9350-2)  in  lieu 
of  a  complete  TRI  reporting  Form  R 
(EPA  Form  9350-1).  In  submitting  the 
Form  A.  the  facility  certifies  that  the 
sum  of  the  amoimt  of  the  EPCRA  section 
313  chemical  in  wastes  did  not  exceed 
500  pounds  for  the  reporting  year,  and 
that  the  chemical  was  manufactured, 
processed,  or  otherwise  used  in  an 
amount  not  exceeding  1  million  pounds 
during  the  reporting  year.  Use  of  the 
Form  A  in  place  of  the  Form  R 
represents  a  substantial  savings  to 
respondents,  both  in  burden  hours  and 
in  labor  costs. 

The  primary  function  served  by  the 
submission  of  the  Form  A  is  to  satisfy 
the  statutory  requirement  to  maintain 
reporting  on  a  substantial  majority  of 
releases  for  all  listed  chemicals.  Without 
the  Form  A,  users  of  TRI  data  would  not 
have  access  to  any  information  on  these 
chemicals.  The  Form  A  also  serves  as  a 
de  facto  range  report,  which  is  useful  to 
any  party  interested  in  amounts  being 
handled  at  a  particular  facility  or  for 
broader  statistical  purposes. 
Additionally,  the  Form  A  provides 
compliance  monitoring  and 
enforcement  programs  and  other 
interested  parties  with  a  means  to  track 
chemical  management  activities  and 
verify  overall  compliance  with  the  rule. 
Responses  to  this  collection  of 
information  are  mandatory  (see  40  CFR 
part  372)  and  facilities  subject  to 
reporting  must  either  submit  a  Form  A 
or  a  Form  R. 

Burden  statement:  The  annual  public 
burden  for  this  collection  of 
information,  which  is  approved  under 
0MB  Control  No.  2070-0143.  is 
estimated  to  average  34.6  hours  per  each 
form,  for  a  facility  which  certifies  one 
chemical  per  form  A.  For  facilities 
which  choose  to  certif\'  two  chemicals 
j)er  form  A,  the  estimated  burden  is  67.8 
hours  per  form.  Responding  to  this 


information  collection  requires:  (1) 
Determining  whether  a  listed  toxic 
chemical  is  eligible  for  certification    . 
under  the  alternate  threshold,  and  (2) 
completing  the  Form  A.  The  burden  of 
determining  eligibility  for  certification 
is  estimated  to  average  33.2  hours  for 
each  chemical  that  is  certified.  The 
burden  of  completing  the  Form  A  is 
estimated  to  average  1.4  hours, 
regardless  of  the  number  of  chemicals 
being  certified.  The  total  burden  per 
response  is  the  combination  of  these 
two,  and  will  vary  depending  on  the 
number  of  listed  toxic  chemicals  being 
certified. 

EPA  estimates  that  as  many  as  7,397 
respondents  may  submit  a  Form  A  with 
these  responses- containing  a  total  of 
14,793  certifications.  Total  respondent 
biu-den  and  cost  for  completing  those 
Form  As  are  estimated  at  approximately 
582,000  burden  hours  and  $45.3  million 
per  year.  (The  alternate  threshold  may 
save  reporting  facilities  up  to  189,000 
hoius,  with  a  dollar  value  of  $11 
million,  compared  to  the  cost  of 
reporting  on  Form  R.)  The  estimated 
biuden  in  this  supporting  statement 
differs  from  what  is  ciurently  in  OMB's 
inventory  for  alternate  threshold 
reporting  (13,157  respondents,  9,072 
responses,  and  646,875  burden  hours)  as 
a  result  of  both  an  adjustment  and  a 
program  change.  The  adjustment  was 
made  by  calculating  the  number  of 
eligible  respondents  and  responses  from 
the  manufacturing  sector  based  on  TRI 
data  from  the  1998  reporting  year  (the 
most  recent  TRI  data  available).  This 
adjustment  reduced  reporting  burden  by 
62,772  hours.  The  program  change  was 
made  by  excluding  the  reporting  of  PBT 
chemicals  on  Form  A.  This  change 
reduces  the  burden  associated  with  this 
collection.  The  portion  of  the  change 
due  to  this  regulatory  change  decreases 
burden  by  2,114  hours. 

Estimated  number  of  respondents: 
7,397  respondents. 

Estimated  total  annual  burden  on 
respondents:  582,000  burden  hours. 

Frequency  of  collection:  Annual. 
List  of  Subjects 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  lune  23.  2000. 
Margaret  N.  Schneider, 

Principal  Deputy  Assistant  Administrator, 

Office  of  Environmental  Information. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6730-51 

Program  Descnpttor,  oi  the  National 
Environmental  Achievement  Track 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  On  June  26,  2000,  EPA 
announced  the  design  of  its  National 
Enviroiunental  Achievement  Track 
(Achievement  Track).  The  Achievement 
Track  is  the  first  of  a  two-tier  EPA 
program  that  is  designed  to  recognize 
and  encourage  top  enviroiunental 
performers.  In  the  spring  of  2001,  EPA 
intends  to  announce  the  design  of  the 
second  tier,  the  National  Environmental 
Stewardship  Track.  This  notice  provides 
a  detailed  description  of  the 
Achievement  Track. 

TOR  FURTHER  INFORMATION  CONTACT:  Julie 
Spyres,  Office  of  Policy  and 
Reinvention,  202-260^787  or  by  email 
at  Spyres.Julie@epa.gov. 
ADDRESSES:  Office  of  Policy  and 
Reinvention,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
Mailcode  2129,  1200  Pennsylvania 
Avenue,  Washington,  DC  20460. 
Additional  information  may  also  be 
found  at  the  Performance  Track 
Information  Center  (toll  free)  1-888-339 
PTRK  (7875)  or  at  the  EPA  Performance 
Track  website  at  http://www.epa.gov/ 
performancetrack . 

SUPPLEMENTARY  INFORMATION: 
Title:  National  Environmental 

Achievement  Track  Program 

Description 
Abstract: 

The  National  Environmental 
Achievement  Track  Program 
Description 

I.  Introduction 

II.  The  National  Environmental  Achievement 

Track 

A.  Entry  Criteria 

1.  Environmental  Management  System 
(EMS) 

2.  Demonstrated  Environmental 
Achievements  and  Conunitment  to 
Continued  Improvement 

3.  Public  Outreach  and  Performance 
Reporting 

4.  Record  of  Sustained  Compliance  with 
Environmental  Requirements 

B.  Incentives  for  Participation 

C.  Implementation 

1.  Application  and  Notification  Process 

2.  Continued  Compliance 

3.  Protocol  for  Site  Visits 

4.  Annual  Performance  Report 

5.  Removal  from  the  Achievement  Track 

D.  The  State  Role  and  Relationship 

E.  Small  Business  Participation 
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III.  The  National  Environmental  Stewardship 

Track 
rV.  The  EPA  Administrator's  Environmental 

Awards  Program 

I.  Introduction 

The  National  Environmental 
Performance  Track  program  is  designed 
to  recognize  and  encourage  top 
environmental  performers — those  who 
go  beyond  compliance  with  regulatory 
requirements  to  attain  levels  of 
environmental  performance  and 
management  that  benefit  people, 
communities,  and  the  environment. 

Oxu  system  of  environmental 
protection  continues  to  evolve.  There  is 
a  growing  recognition  that  government 
should  complement  existing  programs 
with  new  tools  and  strategies  that  not 
only  protect  people  and  the 
environment,  but  also  capture 
opportunities  for  reducing  costs  and 
spurring  technological  innovation. 

Over  the  last  several  years,  EPA  has 
joined  states,  businesses,  and 
community  and  environmental  groups 
in  experimenting  with  new  approaches 
that  achieve  high  levels  of 
environmental  protection  with  greater 
efficiency.  EPA's  Common  Sense 
Initiative  was  designed  to  improve 
environmental  results  by  tailoring 
strategies  for  six  industry  sectors. 
Project  XL  offers  an  opportunity  to  test 
alternative  management  strategies  that 
promise  better  results.  The  national 
Environmental  Leadership  Program  and 
EPA  Region  I's  Star  Track  program  offer 
new  ways  to  encourage  businesses  to  do 
better  than  required.  Likewise,  many 
states  have  developed  innovative 
programs  for  improving  environmental 
performance. 

This  program  builds  upon  the  lessons 
EPA  has  learned  from  several  state 
leadership  programs  and  from  its  owm 
efforts.  We  learned  that  innovations  in 
environmental  management  can  be  used 
to  create  strategic  business 
opportunities  and  advantages  while 
maximizing  the  health  and  productivity 
of  our  ecosystems  and  communities.  We 
learned  the  importance  of  keeping 
innovation  programs  simple  and  their 
transaction  costs  low.  We  know  that  we 
must  focus  on  performance,  not  just  the 
means  of  achieving  it,  and  derive 
measurable  results  from  our  programs. 

The  Performance  Track  program  is  the 
culmination  of  these  efforts.  It  will 
recognize  innovation,  motivate  others  to 
improve,  and  complement  existing 
regulatory  activities.  It  has  been 
designed  so  that  criteria  for 
participation  are  proportional  to  the 
benefits.  It  will  encoiuage  participation 
by  small,  medium,  and  large  facilities.  It 
also  emphasizes  the  importance  of 


effective  state/EPA  partnerships  and  the 
need  to  inform  and  involve  citizens  and 
commimities. 

EPA  will  be  implementing  the 
National  Environmental  Performance 
Track  program  at  two  levels.  The  first 
level,  die  National  Environmental 
Achievement  Track  (Achievement 
Track),  is  designed  to  recognize 
facilities  that  consistently  meet  their 
legal  requirements  and  have 
implemented  high-quality 
environmental  management  systems,  as 
well  as  to  encourage  them  to  achieve 
more  by  continuously  improving  their 
environmental  performance  and 
informing  and  involving  the  public. 

The  second  level,  the  National 
Environmental  Stewardship  Track 
(Stewardship  Track),  is  still  under 
development.  It  is  being  designed  to 
recognize  and  encourage  broader  and 
higher  levels  of  voluntary 
environmental  performance  than  those 
expected  under  the  Achievement  Track. 
These  may  include  improvement  in 
several  categories  of  environmental 
perforaiemce;  a  focus  on  environmental 
management  and  performance  with 
regard  to  customers,  suppliers,  and 
transporters;  attention  to  product 
stewardship;  and  even  better 
community  engagement  and  public 
outreach. 

In  developing  the  Achievement  Track, 
EPA  has  consulted  extensively  with 
stakeholders  and  state  environmental 
agencies.  EPA  initially  proposed  to 
develop  a  Performance  Track  program 
in  its  report,  Aiming  for  Excellence, 
which  it  published  in  July  1999.  In 
March  of  this  year,  EPA  released  a  draft 
program  description  and  held  five 
public  meetings  across  the  country  on 
this  proposal.  In  addition,  EPA  has 
consulted  closely  with  state  officials, 
including  a  national  forum  to  discuss 
state  programs,  issues,  and 
participation. 

This  notice  announces  the  National 
Environmental  Achievement  Track.  ^ 
EPA  plans  to  laimch  the  Stewardship 
Track  in  May  2001.  Although  this  notice 
focuses  on  the  Achievement  Track,  a 
later  section  describes  the  concept  of  the 
Stewardship  Track  and  the  process  EPA 
will  use  to  develop  it. 

n.  The  National  Environmental 
Achievement  Track 

This  section  describes  the  criteria  a 
facility  will  voluntarily  meet  to  quaUfy 
for  the  Achievement  Track,  the 


incentives  EPA  intends  to  provide,  the 
approach  EPA  intends  to  take  to 
implement  the  program,  and  how  EPA 
will  manage  this  program  with  the 
states. 

A.  Entry  Criteria 

To  qualify  for  the  Achievement  Track, 
a  facility  will  demonstrate  that  it: 

•  Has  adopted  and  implemented  an 
environmental  management  system 
(EMS)  that  includes  the  elements 
specified  below; 

•  Is  able  to  demonstrate  specific 
environmental  achievements  and 
commit  to  continued  improvement; 

•  Commits  to  public  outreach  and 
performance  reporting;  and 

•  Has  a  record  of  sustained 
compliance  with  environmental 
requirements. 

1 .  Environmental  Management  System 
(EMS) 

A  facility  will  certify  that  it  has  an 
EMS  in  place. 2  The  EMS  will  mclude 
the  elements  listed  below  and  will  have 
gone  through  at  least  one  full  cycle  of 
implementation  (i.e.,  planning,  setting 
performance  objectives.  EMS  program 
implementation,  performance 
evaluation,  and  management  review).  A 
facility  that  has  adopted  systems  based 
on  EMS  models  with  a  Plan-Do-Check- 
Act  framework  would  meet  most  of 
these  elements. 

EPA  recognizes  that  the  scope  and 
level  of  formality  of  the  EMS  will  vary, 
depending  on  the  nature,  size,  and 
complexity  of  the  facility  EPA's 
experience  with  a  variety  of  programs 
suggests  that  these  EMS  elements  are 
within  the  capabilitv  of  small  facilities 
and  call  be  met  through  a  variety  of 
approaches.  To  help  small  facilities 
implement  an  EMS,  EPA  will  make 
guidance  documents  and  assistance 
materials  available. 

A  facility  will  certify  that  it  has 
implemented  an  EMS  that  includes 
these  elements: 

Policy 

•  A  written  environmental  policy, 
defined  by  top  facility  management,  that 
includes  commitments  to:  (1) 
Compliance  with  both  legal 
requirements  and  voluntary 
commitments;  (2)  pollution  prevention 
(based  on  a  pollution  prevention  ' 
hierarchy  where  source  reduction  is  the 
first  choice);  (3)  continuous 
improvement  in  environmental 


*  EPA  will  also  use  this  program  to  implement 
Section  403(a)  of  Executive  Order  13148,  which 
directs  EPA  to  establish  a  federal  government 
leadership  program  "to  promote  and  recognize 
outstanding  environmental  management 
performance  in  agencies  and  facilities." 


-  For  purposes  of  the  Achievement  Track,  an  EMS 
represents  an  organization's  systematic  efforts  to 
meet  its  environmental  requirements,  including 
maintaining  compliance  and  achieving  performance 
objectives  that  may  be  related  to  uru'egulated 
aspects  of  the  organization's  activities. 
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performance,  including  areas  not  subject 
to  regulations;  and  (4)  sharing 
information  about  environmental 
performance  and  the  operation  of  the 
EMS  with  the  community. 

Planning 

•  Identification  of  significant 
envirorunental  aspects ''  and  legal 
requirements,  including  procedures  for 
integrating  anticipated  changes  to  the 
facility's  requirements  or  commitments 
into  the  EMS. 

•  Measurable  objectives  and  targets  to 
meet  policy  commitments  and  legal 
requirements,  to  reduce  the  facility's 
significant  environmental  impacts,  and 
to  meet  the  performance  commitments 
made  as  part  of  the  facility's 
participation  in  the  program  (under 
Section  A. 2).  In  setting  objectives  and 
targets,  the  facility  should  consider  the 
following  criteria:  preventing  non- 
compliance, preventing  pollution  at  its 
source,  minimizing  cross-media 
pollutant  transfers,  and  improving 
environmental  performance. 

•  Active,  documented  programs  to 
achieve  the  objectives,  targets,  and 
commitments  in  the  EMS,  including  the 
means  and  time-frames  for  their 
completion. 

Implementation  and  Operation 

•  Established  roles  and 
responsibilities  for  meeting  objectives 
and  targets  of  the  overall  EMS  and 
compliance  with  legal  requirements, 
including  a  top  management 
representative  with  authority  and 
responsibility  for  the  EMS. 

•  Defined  procedures  for:  (1) 
Achieving  and  maintaining  compliance 
and  meeting  performance  objectives;  (2) 
communicating  relevant  information 
regarding  the  EMS,  including  the 
facility's  environmental  performance, 
throughout  the  organization;  (3) 
providing  appropriate  incentives  for 
personnel  to  meet  the  EMS 
requirements;  and  (4)  document  control, 
including  where  documents  related  to 
the  EMS  will  be  located  and  who  will 
maintain  them. 

•  General  environmental  training 
programs  for  all  employees,  and  specific 
training  for  those  whose  jobs  and 
responsibilities  involve  activities 
directly  related  to  achieving  objectives 
and  targets  and  to  compliance  with  legal 
requirements. 

•  Documentation  of  the  key  EMS 
elements,  including  the  environmental 


3  An  environmental  aspect  is  an  "element  of  an 
organization's  activities,  products,  or  services  that 
can  interact  with  the  environment.  Facilities  are 
asked  to  use  their  list  of  significant  environmental 
aspects  in  selecting  performance  commitments 
under  this  program  (see  Section  A.2). 


policy,  significant  environmental 
aspects,  objectives  and  teirgets.  a  top 
management  representative,  compliance 
audit  program,  EMS  audit  program,  and 
overall  EMS  authority. 

•  Operation  and  maintenance 
programs  for  equipment  and  for  other 
operations  that  are  related  to  legal 
compliance  cmd  other  significant 
envirorunental  aspects. 

•  An  emergency -preparedness 
program. 

Checking  and  Corrective  Action 

•  An  active  program  for  assessing 
performance  and  preventing  and 
detecting  non-conformance  with  legal 
and  other  requirements  of  the  EMS, 
including  an  established  compUance 
audit  program  and  an  EMS  audit 
program. 

•  An  active  program  for  prompt, 
corrective  action  of  any  non- 
conformance with  legal  requirements 
and  other  EMS  requirements. 

Management  Review- 
Documented  management  review  of 
performance  against  the  established 
objectives  and  targets  and  the 
effectiveness  of  the  EMS  in  meeting 
policy  commitments. 

Although  a  third-party  audit  of  the 
EMS  is  not  necessary  to  qualify  for  the 
Achievement  Track,  a  facility  is  asked 
in  the  application  form  if  it  has 
undergone  such  an  audit.  If  it  has  not, 
it  will  have  conducted  a  self- 
assessment.  A  facility  will  retain  EMS 
documentation  and  provide  a  sununary 
of  its  performance,  including 
performance  against  objectives  and 
targets,  and  a  summary  of  the  results  of 
compliance  and  EMS  audits,  in  its 
Annual  Performance  Report  (discussed 
in  Section  C.4). 

2.  Demonstrated  Environmental 
Achievements  and  Conunitment  to 
Continued  Improvement 

A  facility  will  demonstrate  specific 
environmental  achievements  and 
commit  to  continued  improvements  in 
its  environmental  performance.  The 
framework  for  reporting  on  perfor- 
mance is  based  on  the  Global  Reporting 
Initiative  (GRI),  which  EPA  also  has 
used  in  Region  I's  StarTrack  program. 
This  framework  distinguishes  two  levels 
of  performance:  Categories  and  aspects. 
A  category  is  a  class  of  envirorunental 
impacts  (e.g.,  water  discharges).  An 
aspect  is  an  element  of  an  organization's 
activities,  products,  or  services  that  can 
interact  with  the  enviroiunent  (e.g., 
discharges  of  heavy  metals).  EPA's 
approach  to  reporting  is  consistent  not 
only  with  the  GRI  but  with  generally 
accepted  EMS  practice. 


The  categories  and  aspects  for  use  in 
the  Achievement  Track  program  are 
listed  in  the  Application  Instructions  for 
the  Achievement  Track  (the 
Envirorunental  Performance  Table)  and 
are  available  on  the  Performance  Track 
web  site  (http://epa.gov/ 
performancetrack).  Three  of  the 
categories  in  the  Table  relate  to  the  use 
of  resoxut:es.  They  are  energy  use,  water 
use,  and  materials  use.  Four  of  the 
categories  relate  to  the  negative  ejects 
of  activities  or  processes.  These  include 
air  emissions,  waste  generation,  water 
discharges,  and  accidental  releases.  The 
final  two  categories  relate  to  efforts  to 
preserve  or  restore  resources  and  to  the 
environmental  performance  of  products. 
Within  each  category,  EPA  has  listed 
one  or  more  environmental  aspects  that 
a  facility  may  choose  from  in  reporting 
on  its  performance. 

EPA  will  not  specify  which  categories 
and  aspects  a  facility  should  select  in 
making  its  performance  commitments. 
However,  the  facility's  future 
performance  commitments  need  to  be 
closely  tied  to  the  significant 
environmental  aspects  and  the  related 
objectives  and  targets  as  identified  in  its 
EMS.  In  addition,  the  facility  should 
take  the  following  factors  into  account 
in  selecting  categories  and  aspects  for 
futiue  performance  conunitments: 

•  Local  or  regional  environmental 
concerns  or  priorities; 

•  Cross-media  impacts  of 
performance  improvements;  and 

•  Progress  that  can  be  made  through 
pollution  prevention. 

Each  applicant  will  demonstrate  past 
achievements  and  commit  to  and  report 
on  future  improvements.  To 
demonstrate  past  performance,  a  facility 
is  asked  to  select  at  least  two 
environmental  aspects  from  any  of  the 
categories  in  the  Environmental 
Performance  Table  and  to  describe  the 
improvements  in  its  performance  during 
the  ciurent  and  preceding  one  year. 
Small  facilities  have  the  option  of 
docxunenting  improvement  for  at  least 
one  envirorunental  aspect  from  any 
category.*  Facilities  are  encouraged  to 


■•  EPA  recognizes  that,  depending  on  the  nature 
and  extent  of  a  facility's  operations,  a  small  facility 
may  have  fewer  environmental  aspects  as  well  as 
more  limited  resources  for  measuring  and 
committing  to  specific  improvements  in 
performance.  For  purposes  of  this  program,  a 
facility  will  be  considered  to  be  a  "small"  facility 
if  the  company  as  a  whole  is  a  small  business  as 
defined  by  the  Small  Business  Administration  (see 
FR  30386,  Vol.  65.  No  94,  May  15.  2000)  and  if  the 
facility  itself  employs  fewer  than  fifty  full-time 
equivalent  employees.  A  facility  will  self-certif>'  as 
to  its  status  as  a  small  business  in  the  application 
for  admission  to  the  Achievement  Track.  If  a  facility 
is  part  of  a  larger  company,  it  is  the  larger  company 

Continued 
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document  pertormance  achievements 
beyond  the  minimum. 

In  making  futiu-e  performance 
commitments,  facilities  should  select  at 
least  four  environmental  aspects,  drawn 
from  two  or  more  categories.  Small 
facilities  should  select  at  least  two 
aspects  from  two  or  more  categories. 
Again,  facilities  are  encouraged  to 
commit  to  more  than  the  minimum. 
These  commitments  should  cover  the 
three  years  that  the  facility  will 
participate  in  the  Achievement  Track 
(the  standard  term  for  participation). 
The  aspects  selected  for  past  and  future 
performance  may  or  may  not  be  the 
same,  depending  on  the  facility's 
priorities  and  the  status  of  its 
performemce  improvement  efforts. 

In  dociunenting  past  achievements 
and  committing  to  continued 
improvement,  a  facility  will  not  rely  on 
any  actions  that  represent  compliance 
with  existing  legal  requirements  at  the 
federal,  state,  tribal,  or  local  levels. 
These  improvements  will  represent 
actions  taken  by  a  facility  that  go 
beyond  existing  legal  requirements.  A 
facility  will  be  asked  to  describe  its 
progress  in  meeting  these  commitments 
in  an  Annual  Performance  Report  (See 
Section  C.4). 

There  will  be  no  absolute  or  relative 
level  of  improvement  in  either  past  or 
future  performance  needed  to  qualify  for 
the  program.  EPA  is  asking  each  facility 
to  document  and  commit  to  a  level  of 
performance  that  is  consistent  with  its 
own  situation,  capabilities,  and  goals. 
However,  each  facility  is  encouraged  to 
commit  to  significant  improvements 
that  it  is  willing  to  justify  pubUcly  as  a 
participant  in  the  Achievement  Track. 

EPA  encourages  each  facility  to  use 
the  results  of  its  participation  in  EPA, 
state,  and  other  partnership  programs  to 
document  its  achievements  in 
improving  performance.  Participation  in 
a  partnership  program  would  not  on  its 
own  qualify  a  facility,  but 
improvements  that  occiu  in  the  context 
of  such  a  program  would.  For  example, 
as  a  result  of  participation  in  EPA's 
WasteWise,  ClimateWise,  WAVE  (Water 
Alliances  for  Voluntary  Efficiency), 
Design  for  the  Environment,  or  Metal 
Finishing  Strategic  Coals  programs,  a 
facility  may  be  able  to  document  past 
performance  and  commit  to  future 
improvement.  EPA's  Partnership 
Programs  coordinators  will  advise 
facilities  on  the  best  ways  to  link  efforts 
in  these  programs  with  participation  in 
the  Achievement  Track. 


as  a  whole  that  needs  to  meet  the  Small  Business 
Administration  definition. 


3.  Public  Outreach  and  Performance 
Reporting 

A  facility  will  demonstrate  its 
commitment  to  public  outreach  and 
report  periodically  on  its  performance. 
There  is  no  standard  set  of  outreach 
activities,  beyond  what  is  required  in 
the  Annual  Performance  Report.  Each 
facility's  approach  to  community 
reporting  beyond  this  Report  will 
depend  on  its  size,  scale  of  operations, 
and  setting. 

EPA  expects  that  applicants  will 
already  have  established  a  public 
outreach  program.  For  example, 
participants  in  the  Responsible  Care 
program  or  endorsers  of  the  CERES 
(Coalition  for  Environmentally 
Responsible  Economies)  principles 
typically  have  outreach  programs  that 
may  include  a  community  advisory 
panel,  newsletters,  performance 
reporting,  sponsorship  of  community 
activities,  and  other  outreach  activities. 
Many  small  facilities  have  adopted 
lower-cost  but  effective  outreach 
programs. 

In  the  application,  each  facility  will 
be  asked  to  describe  its  activities  and 
plans  in  three  areas:  identifying  and 
responding  to  community  concerns; 
informing  community  members  of 
important  matters  that  affect  them;  and 
reporting  on  the  performance  of  its  EMS 
and  other  performance  commitments. 
The  facility  also  will  be  asked  to 
provide  a  short  list  of  community /local 
references  who  are  familiar  with  the 
facility  and  to  list  any  ongoing  citizen 
suits  against  the  facility. 

During  its  evaluation  process,  EPA 
will  list  the  facility  as  an  applicant  on 
the  Performance  Track  web  site.  If  a 
facility  is  accepted,  EPA  will  list  it  as  a 
participant  and  make  a  copy  of  its 
application  available  to  the  public. 

Identifying  and  Responding  to 
Commxmity  Concerns 

A  facility  should  be  able  to 
demonstrate  that  it  has  established 
mechanisms  for  identifying  and 
responding  to  local  concerns  regarding 
the  environmental  effects  of  its 
operations.  Examples  are  concerns 
about  emissions,  odors,  traffic 
congestion,  water  discharges,  and 
emergency  warnings.  At  a  minimum,  a 
small  facility  should  be  able  to 
document  that  it  has  designated  a  point 
of  contact  with  direct  access  to  facility 
management  and  has  adopted 
procediu-es  for  responding  to  questions 
or  concerns  of  local  residents. 

Other  typical  efforts  could  include  a 
designated  conununity  liaison  official, 
periodic  public  meetings  or  open 
houses,  and  similar  mechanisms.  The 


level  of  public  outreach  would  depend 
not  oidy  on  the  size  of  the  facility,  but 
also  on  the  degree  of  community 
interest  and  the  environmental  effects  of 
the  facility's  operations. 

Informing  Community  Members  of 
Important  Matters  That  Affect  Them 

Each  applicant  should  describe  the 
mechanisms  it  uses  to  inform  the 
community  of  important  issues  related 
to  the  facility's  environmental 
performance.  Many  of  the  mechanisms 
for  identifying  and  responding  to  local 
concerns  may  meet  this  objective  as 
well.  Open  houses,  conMiunity 
meetings,  web  pages,  advisory  panels,  or 
customer  displays  could  be  especially 
appropriate.  Again,  these  efforts  should 
be  appropriate  to  a  facility's  size, 
operations,  and  setting. 

Reporting  on  the  Facility's  Performance 
Commitments 

Whatever  means  a  facility  employs  for 
community  outreach,  it  should  explain 
specifically  how  it  provides  the  public 
with  the  environmental  performance 
information  that  it  is  committed  to 
reporting  (described  in  Section  A.2 
above).  Each  facility  will  provide  this 
information  to  the  local  community  in 
its  Annual  Performance  Report. 

4.  Record  of  Sustained  Compliance  With 
Enviroiunental  Requirements 

A  facility  will  have  a  record  of 
compliance  with  environmental  laws 
and  be  in  compliance  with  all 
applicable  environmental  requirements 
at  the  time  of  application.  The  facility 
will  maintain  its  compliance  for  the 
diu-ation  of  its  participation  in  the 
Achievement  Track. 

In  evaluating  the  compliance  record 
of  an  applicant,  EPA,  along  with  its  state 
partners,  will  consult  available 
databases  and  enforcement  information 
sources.  The  scope  of  this  screen  and 
the  screening  criteria  are  based  on  the 
guidelines  presented  in  the  Agency's 
Compliance  Screening  for  Partnership 
Programs  Guidance,  ^  with  certain 
design  changes  appropriate  for  this 
program.  EPA  may  later  add  to  or 
modify  these  criteria,  as  needed,  and  as 
it  develops  the  National  Environmental 
Stewardship  Track. 

Participation  in  the  Achievement 
Track  will  not  be  appropriate  if  the 
compliance  screen  shows  any  of  the 
following,  under  federal  or  state  law. 

Criminal  Activity 

•  Corporate  criminal  conviction  or 
plea  for  environmentally-related 


^  This  guidance  is  available  at  http://es.epa.gov/ 
oeca/oc/polover.pdf. 
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violations  of  criminal  laws  involving  the 
corporation  or  a  corporate  officer  within 
the  past  5  years. 

•  Criminal  conviction  or  plea  of 
employee  at  the  same  facility  for 
environmentally-related  violations  of 
criminal  laws  within  the  past  5  years. 

•  Ongoing  criminal  investigation/ 
prosecution  of  corporation,  corporate 
officer,  or  employee  at  the  same  facility 
for  violations  of  environmental  law. 

Civil  Activity 

•  Three  or  more  significant  civil 
violations  at  the  facility  in  the  past  3 
years.^ 

•  Unresolved,  unaddressed 
Significant  Non-compliance  (SNC)  or 
Significant  Violations  (SV)  at  the 
facility. 

•  Planned  but  not  yet  filed  judicial  or 
administrative  action  at  the  facility. 

•  Ongoing  EPA-  or  state-initiated 
litigation  at  the  facility. 

•  Situation  where  a  facility  is  not  in 
compliance  with  the  schedule  and  terms 
of  an  order  or  decree. 

In  addition,  EPA  may  also  consider 
whether  there  are  significant  problems 
or  a  pattern  of  non-compliance  in  an 
applicant's  overall  civil  or  criminal 
compliance  history. 

EPA  encourages  each  facility  to  assess 
its  own  compliance  record  under  these 
criteria  as  it  makes  a  decision  regarding 
application  to  the  Achievement  Track. 

B.  Incentives  for  Participation 

To  promote  participation  in  the 
program  and  the  environmental  and 
other  benefits  that  will  come  with  it, 
EPA  intends  to  offer  several  incentives 
and  is  considering  others. 

In  EPA's  March  proposal  on  the 
Performance  Track  program,  which  was 
the  subject  of  several  public  meetings 
and  written  comment,  EPA  outlined 
considerations  that  would  influence  its 
choice  of  incentives  for  the 
Achievement  Track.  EPA  has  continued 
to  rely  on  these  considerations.  EPA  has 
excluded  incentives  that  would  involve 
a  relaxation  of  substantive  standards  of 
performance  or  that  would  require 
statutory  change.  Many  comments 
indicated  a  preference  for  incentives 
that  apply  broadly  to  different  types  of 
facilities;  that  reduce  the  reporting, 
monitoring,  and  other  operating  costs  of 
the  current  system;  and  that  can  be 
implemented  nationally. 

EPA  believes  it  is  important  to  offer 
the  kinds  of  incentives  described  here 
for  several  reasons.  First,  the 


»The  term  "significant"  with  respect  to  violations 
or  non-compliance  refers  to  how  the  violation  is 
characterized  under  the  applicable  media 
enforcement  response  policy,  available  at  http:// 
www.epa.gov/oeca/main/strategy/. 


achievements  of  these  facilities  deserve 
public  recognition.  Second,  some  of  the 
reporting  and  other  administrative 
requirements  that  are  necessary  for 
other  facilities  may  not  be  needed  for 
participants  that  have  met  the  entry 
criteria  for  the  Achievement  Track. 
Third,  these  incentives  may  offer  the 
opportunity  for  qualifying  facilities  to 
apply  their  resources  to  achieving  even 
better  environmental  performance.  And 
finally,  the  availability  of  these 
incentives  should  encourage  other 
facilities  to  make  environmental 
improvements  that  will  enable  them  to 
qualify  for  participation. 

EPA  intends  to  offer  several 
incentives  that  will  be  available  to 
participants  at  the  time  they  enter  the 
program.  These  include  recognition, 
Access  to  information  sources,  and 
program  incentives  that  do  not  require 
revision  of  existing  guidance  documents 
or  rulemaking.  Specifically,  these 
include: 

•  An  Achievement  Track  facility  will 
be  a  low  priority  for  inspection  targeting 
purposes. 

•  As  a  discretionary  factor  in  the 
assessment  of  penalties,  EPA  will 
consider  a  facility's  good  faith 
participation  in  the  program  as  an 
indication  of  its  good  faith  efforts  to 
comply. 

•  Use  of  the  Achievement  Track  logo 
at  a  participating  facility,  in 
communications  with  outside  parties 
about  the  facility,  and  in  other  ways 
(although  not  in  endorsing  products). 

•  Listing  on  the  Performance  Track 
web  site  and  other  EPA  sites,  in 
promotional  materials  related  to 
Partnership  Programs,  in  feature 
articles,  and  in  case  studies  that  profile 
accomplishments. 

•  Special  recognition  for  Charter 
Members  at  an  event  to  be  held  in  late 
fall  of  2000. 

•  Participation  in  Achievement  Track 
peer  exchanges,  including  special 
invitation  conferences,  workshops,  and 
networks,  in  which  facilities  share 
successful  practices  and  receive 
recognition. 

•  Opportiuiities  to  be  featured  in  a 
Performance  Practices  Database  EPA  is 
developing. 

•  Information  sessions  with  senior 
EPA  officials  to  share  lessons  learned, 
help  design  the  Stewardship  Track,  and 
improve  the  Achievement  "Track. 

Some  incentives  that  EPA  is 
considering  would  require  actions  by 
the  Agency  to  modify  existing  guidance 
documents  or  administrative 
procedures;  the  incentives  will  be 
available  when  those  steps  have  been 
completed.  In  some  cases,  other  steps 
also  must  be  taken  before  a  facility  may 


take  advantage  of  the  incentives  being 
considered.  For  example,  responsibility 
for  implementing  parts  of  many 
environmental  programs  is  delegated  to 
states.  In  such  cases,  states  may  need  to 
revise  regulations,  agree  on  a  revised 
delegation  package,  reissue  permits,  or 
take  other  actions. 

EPA  would  make  the  following 
incentives  available  to  facilities  in  the 
Achievement  Track  through 
administrative  actions  (other  than 
rulemaking)  or  by  issuing  or  amending 
guidance  documents: 

•  More  direct  access  to  the  reduced 
reporting  and  monitoring  available 
under  the  Discharge  Monitoring  Reports 
(DMRs)  provisions  of  the  Clean  Water 
Act.  EPA  intends  to  modify  the  current 
(1996)  burden  reduction  guidance  for 
DMRs  to  allow  Achievement  Track 
membership  to  substitute  for  certain 
screening  requirements  set  out  in  that 
dociunent. 

•  Greater  flexibility  imder  the  Best 
Available  Control  Technology  (BACT) 
requirement  of  the  Clean  Air  Act.  For 
Achievement  Track  facilities  that  may 
not  be  able  to  begin  construction  within 
18  months  of  their  BACT  determination, 
EPA  would  encourage  states  to  extend 
the  applicability  period  through  a 
simplified  control  technology  review. 
EPA  intends  to  recommend  that  the 
states  adopt  this  simplified  review. 

•  More  advantageous  terms  for 
Achievement  Track  facilities  under  the 
State  Revolving  Funds  (SRF)  program  of 
the  Clean  Water  Act,  such  as  reduced 
loan  rates  and  extended  payback  terms. 
EPA  intends  to  provide  materials  to 
states  that  will  encourage  them  to 
incorporate  this  change  into  their  SRF 
policies. 

•  A  greater  opportunity  for  expedited 
review  of  new  reduced  risk  pesticide 
products  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act.  If  all  of 
a  pesticide  registrant's  U.S.  pesticides 
manufacturing  facilities  are  participants 
in  the  Achievement  Track,  this 
participation  would  become  an 
additional  factor  that  EPA  would  use  in 
granting  an  expedited  review.  EPA 
would  add  participation  to  the  list  of 
factors  through  administrative  action. 

EPA  also  is  considering  changes  to  its 
current  regulatory  programs  to  offer 
incentives  to  Achievement  Track 
facilities.  These  incentives  will  be 
developed  under  a  coordinated 
Performance  Track  rulemaking.  They 
include: 

•  Reducing  the  firequency  of  reports 
required  under  the  Maximum 
Achievable  Control  Technology  (MACT) 
provisions  of  the  Clean  Air  Act.  In  this 
incentive,  EPA  intends  to  reduce 
significantly  the  frequency  of  required 
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MACT  reporting  for  all  Achievement 
Track  facilities.  EPA  also  intends  to 
further  reduce  reporting  reductions  for 
Achievement  Track  facilities  that 
achieve  MACT  or  better  emission  levels 
through  pollution  prevention  methods 
such  as  process  changes.  EPA  intends  to 
accomplish  this  through  a  single  generic 
rulemaking  covering  all  MACT 
standards. 

•  Streamlined  monitoring,  reporting, 
and  other  procedural  requirements  for 
Publicly-Owned  Treatment  Works 
(POTWs)  in  the  Achievement  Track. 

•  Reducing  the  reporting  costs  for 
POTWs  in  the  Achievement  Track  that 
must  publish  notices  of  violations  by 
facilities  that  use  their  services.  These 
POTWs  would  be  allowed  to  use  the 
Internet  rather  than  paid  newspaper 
notices. 

•  The  opportimity  for  Achievement 
Track  facilities  to  consolidate  reporting 
under  various  environmental  statutes 
into  a  single  report.  EPA  expects  that 
this  consolidated  reporting  would  be 
phased  in  with  a  pilot  program,  and 
potentially  followed  with  a  larger 
program.  This  incentive  may  require 
rulemaking. 

Finally,  EPA  is  determining  the 
feasibility  of  an  additional  set  of 
incentives  or  activities.  These  include 
the  following  provisions: 

•  The  opportunity  for  expedited 
review  for  companies  that  submit 
Prememufacturing  Notifications  (PMNs) 
under  the  Toxic  Substances  Control  Act, 
if  the  substance  is  manufactured  in  an 
Achievement  Track  facility  and  the 
applicant  uses  EPA's  Pollution 
Prevention  Framework  in  preparing  the 
PMN  submission.  This  incentive  would 
require  rulemaking. 

•  Granting  authority  for  Achievement 
Track  facilities  to  accumulate  wastes  for 
up  to  180  days  (double  the  ciurent  limit 
of  90  days)  before  triggering  the 
requirement  for  obtaining  a  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Part  B  storage  permit.  This  incentive 
would  require  rulemaking. 

EPA  will  identify  and  evaluate  other 
incentives  that  may  be  made  available  to 
participants  in  the  Achievement  Track, 
and  later  in  the  Stewardship  Track,  as 
the  program  matures.  These  would  be 
implemented  through  the  required 
administrative  processes,  including 
notice  and  comment  rulemaking  when 
that  is  appropriate. 

C.  Implementation 

Application  materials  are  available 
either  from  the  Performance  Track  web 
site  or  from  the  Performance  Track 


Information  uenter.   The 
implementation  process  is  based  on  the 
following  principles: 

•  Fair,  effective,  and  timely 
evaluation  of  applications; 

•  Timely  response  to  concerns  of 
participants  and  community 
stakeholders; 

•  Close  cooperation  among  EPA 
offices  and  with  state  and  tribal 
agencies; 

•  Ongoing  evaluation  of  the 
Achievement  Track,  with  the  goal  of 
continuous  improvement  as  it  matures; 
and 

•  Low  transaction  costs,  consistent 
with  achieving  the  goals  of  the 
Achievement  Track. 

This  section  provides  an  overview  of 
EPA's  approach  to  implementing  the 
Achievement  Track.  It  covers:  (1)  The 
application  and  notification  process;  (2) 
continued  compliance;  (3)  the  protocol 
for  site  visits;  (4)  the  Annual 
Performance  Report;  and  (5)  removal 
from  the  program. 

1.  Application  and  Notification  Process 

A  facility  formally  applies  for  the 
Achievement  Track  by  submitting  the 
application  form.  EPA  uses  the 
information  on  the  form  (with  the 
appropriate  self-certifications),  the 
results  of  the  compliance  screening,  and 
information  from  consultations  with 
EPA  regional  offices  and  state  agencies 
in  evaluating  a  facility's  qualifications. 
EPA  will  not  conduct  site  visits  as  a  part 
of  the  formal  selection  process. 
However,  EPA  regional  offices  and  state 
agencies  may,  on  occasion,  request  a 
program  site  visit  with  an  applicant 
when  more  information  on  a  facility's 
qualifications  is  needed. 

EPA  will  first  review  the  application 
for  completeness  and  notify  the  facility 
when  the  substantive  review  has  begim. 
An  EPA  committee,  made  up  of 
representatives  from  headquarters  and 
regional  offices,  will  conduct  a 
substantive  review.  Through  the 
appropriate  regional  office,  EPA  will 
consult  with  the  state  in  which  the 
facility  is  located  to  help  determine  the 
facility's  eligibility  for  the  Achievement 
Track.  As  part  of  this  review,  EPA  will 
also  conduct  a  compliance  screen  to 
evaluate  the  facility's  past  performance 
record. 

A  facility  that  is  accepted  into  the 
Achievement  Track  will  receive  written 
notification  from  EPA.  EPA  will 
announce  that  a  facility  has  been 
accepted  through  the  Performance  Track 
web  site.  A  faciUty  will  be  accepted  for 


'The  Performance  Track  Information  Center  can 
be  contacted  through  email  at  ptrack@indecon.com 
or  by  telephone  at  l-88ft-339-PTRK  (7875). 


participation  in  the  program  for  a  period 
of  three  years.  A  facility  that  is  not 
accepted  will  receive  a  brief  explanation 
for  EPA's  decision. 

Once  a  facility  is  accepted,  it  becomes 
eligible  for  the  incentives  offered  in  the 
Achievement  Track.  It  will  become 
eligible  for  other  incentives  as  they  are 
formally  added  to  the  program.  EPA's 
standard  acceptance  letter  will  define 
the  specific  incentives  available  at  the 
time  of  acceptance  and  the  conditions 
under  which  they  are  granted  or  may  be 
used  (e.g.,  the  conditions  for  the  use  of 
the  program  logo).  EPA  will  notify 
participants  of  other  incentives  as  they 
become  available. 

A  facility  should  understand  that  its 
participation  in  the  Achievement  Track 
program  is  discretionary  with  EPA,  that 
it  may  not  challenge  a  decision  to  be 
rejected  or  removed  from  the  program, 
and  that  the  fact  of  its  participation  is 
not  relevant  to  any  issue  of  law  or  fact 
in  any  legal  enforcement  proceeding  for 
violations  of  environmentcd 
requirements. 

The  first  application  period  for  the 
Achievement  Track  will  begin  on  July  5, 
2000  and  end  on  September  30.  2000. 
Facilities  that  submit  applications  by 
September  1 ,  2000  and  are  accepted  will 
qualify  as  Charter  Members  of  the 
Achievement  Track.  These  will  be 
announced  in  a  special  recognition 
ceremony  in  late  November  2000.  All 
other  selections  from  the  first 
application  period  will  be  announced  in 
December  2000.  EPA  plans  to  open  a 
second  application  period  in  the  first 
quarter  of  2001. 

2.  Continued  Compliance 

This  program  recognizes  and 
promotes  improved  environmental 
performance,  but  is  built  on  a 
foundation  of  sustained  compliance. 
There  are  several  components  of  this 
program  that  help  to  assure  continued 
compliance,  such  as  an  EMS  that  meets 
specified  criteria  (including  compliance 
with  legal  requirements),  compliance 
self-audits,  and  an  annual  certification 
that  the  facility  is  meeting  the  program 
entry  criteria  and  is  continuing  to 
maintain  compliance.  In  recognition  of 
these  and  other  program  elements,  and 
of  good  faith  participation  in  this 
program,  facilities  will  not  be  subject  to 
greater  enforcement  scrutiny  solely  as  a 
result  of  their  participation  in  the 
Achievement  "Track. 

Compliance  issues  may  arise  from 
time  to  time  at  an  Achievement  Track 
facility.  This  notice  describes  how 
Achievement  Track  facilities  can 
quickly  and  efficiently  address  these 
instances.  In  fact,  EPA  expects  that  a 
vigorous,  performance-  and  compliance- 
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focused  EMS  will  identify  for  prompt 
correction  any  instances  of  actual  or 
potential  non-compliance.  In  general, 
facilities  are  rewarded  for  their  self- 
identification,  correction  and  prompt 
disclosure  of  violations  through  penalty 
mitigation  under  EPA's  Audit  Policy, 
and  Achievement  Track  participants 
will  likewise  be  able  to  avail  themselves 
of  this  compliance  incentive,  under  the 
conditions  specified  in  the  Policy.  In 
addition,  EPA  recognizes  that  violations 
may  be  discovered  during  the  course  of 
an  on-site  Achievement  Track  program 
visit.  EPA  similarly  will  allow  the 
application  of  the  Audit  Policy  to 
violations  discovered  in  this  manner, 
provided  that  the  facility  could  not 
reasonably  be  expected  to  have  known 
about  or  identified  the  violation  prior  to 
the  on-site  visit.  Finally,  in  the  unlikely 
event  that  an  Achievement  Track 
facility  becomes  subject  to  an 
enforcement  action.  EPA  will  consider, 
as  a  discretionary  factor  in  the 
assessment  of  penalties,  the  facility's 
good  faith  participation  in  the  program 
as  an  indication  of  the  facility's  good 
faith  efforts  to  comply. 

3.  Protocol  for  Site  Visits 

To  evaluate  the  effectiveness  of  the 
Achievement  Track  program,  EPA  will 
conduct  program  site  visits  with  a 
limited  number  of  facilities  each  year. 
During  a  program  site  visit,  a  facility 
will  make  available  materials  that 
directly  support  its  participation  in  the 
Achievement  Track,  including  the  EMS, 
progress  on  performance  commitments, 
and  information  on  community 
outreach.  The  protocol  for  arranging  and 
conducting  these  site  visits  is: 

•  A  facility  will  receive  notice  in 
advance  of  the  visit  and  have  an 
opportunity  to  schedule  the  timing  with 
EPA  to  accommodate  facility  production 
schedules  and  deadlines. 

•  The  scope  of  the  visit  will  be  to 
assess  the  facility's  implementation  of 
the  Achievement  Track  program, 
including  its  EMS,  its  progress  in 
meeting  its  performance  commitments, 
and  its  public  outreach  efforts. 

•  The  visit  may  include 
representatives  from  EPA  headquarters, 
the  EPA  regional  office,  the  state 
environmental  agency,  and  (subject  to 
the  approval  of  the  facility)  possibly 
from  the  local  community  and  other 
Achievement  Track  facilities. 

•  The  visit  will  be  conducted 
according  to  a  wTitten  protocol  that  will 
be  made  available  to  the  facility  well  in 
advance  of  the  visit.  EPA  expects  that 
the  visits  would  take  from  a  few  hours 
to  a  full  working  day.  depending  on  the 
size  and  complexity  of  the  facility. 


•  EPA  will  visit  up  to  twenty  percent 
of  participants  in  a  given  year.  Facihties 
may  request  a  program  site  visit  from 
EPA. 

4.  Annual  Performance  Report 

To  remain  in  the  Achievement  Track, 
a  participant  will  complete  and  submit 
an  Annual  Performance  Report  to  EPA 
and  the  public.  The  purposes  of  this 
report  are  to  provide  information  on  the 
effectiveness  of  the  program,  to 
demonstrate  the  facility's  progress 
toward  its  performance  commitments, 
and  to  ensure  that  the  facility  is 
maintaining  its  qualifications  under  the 
program.  This  brief  summary  report  may 
be  submitted  electronically  or  in 
wTiting.  A  draft  format  will  be  available 
on  the  Performance  Track  web  site.  The 
public  will  have  an  opportunity  to 
comment  on  the  format  before  it 
becomes  final. 

The  Annual  Performance  Report  will 
include  the  following  categories  of 
information: 

•  Summary  of  the  EMS  performance 
(based  on  objectives  and  targets), 
including  a  summary  of  the  EMS  and 
compliance  audits  performed  and  any 
corrective  action  taken; 

•  Brief  progress  report  on  the 
facility's  performance  commitments; 

•  Summary  of  the  facility's  public 
outreach  activities;  and 

•  Self-certification  that  the 
participant  continues  to  meet  the 
Achievement  Track  criteria. 

The  report  vnll  be  due  approximately 
one  year  after  acceptance  into  the 
program,  and  armually  thereafter.  EPA 
will  notify  the  facility  of  the  due  date  in 
the  acceptance  letter.  EPA  is  not 
planning  to  prescribe  a  means  for  public 
transmission  of  the  report  but  will 
provide  a  menu  of  options  from  which 
participants  may  choose  (e.g.,  company 
web  site,  publication  in  local  press, 
mailings).  EPA  is  considering  providing 
specialized  assistance  in  this  area  for 
small  facilities. 

A  facility  should  maintain  on-site  the 
supporting  dociunentation  used  to 
prepare  its  Aimual  Performance  Report 
and  make  this  documentation  available 
to  EPA  upon  EPA's  request. 

5.  Removal  From  the  Achievement 
Track 

There  may  be  cases  when  a  facility  . 
encounters  significant  performance 
problems  that  may  warrant  its  removal 
from  the  Achievement  Track.  At  EPA's 
discretion,  a  participant  may  be 
removed  from  the  Achievement  Track 
for  such  reasons  as  falsifying 
information  in  the  application  or 
Annual  Performance  Report,  failing  to 
file  an  Annual  Performance  Report, 


misrepresenting  environmental 
performance  in  advertising  or  marketing 
claims,  or  for  compliance  problems  that 
would  be  seen  as  inconsistent  with  the 
Achievement  Track  entry  criteria. 

EPA  expects  that  a  participating 
facility  will  continue  to  meet  the 
Achievement  Track  criteria,  such  as 
maintaining  its  EMS  and  conducting 
appropriate  public  outreach,  while  it  is 
in  the  program.  Failure  to  meet  the  EMS 
and  public  outi^ach  conmiitments  could 
constitute  grounds  for  removal.  EPA 
also  expects  that  a  facility  will  strive  to 
meet  the  performance  goals  stated  in  its 
application  to  the  program.  However, 
facilities  are  encouraged  to  establish 
ambitious  goals,  which  they  may  not 
always  be  able  to  meet.  Inability  to  meet 
the  facility's  performance  commitments 
(as  discussed  imder  Section  A.2)  will 
not,  in  and  of  itself,  be  a  cause  for 
removal  from  the  program.  However,  an 
inability  to  make  any  progress  or  a 
decline  in  facility  performance  could 
result  in  removal  from  the  Achievement 
Track. 

Should  EPA  decide  that  it  may  be 
necessary  to  remove  a  facility  from  the 
Achievement  Track,  EPA  intends  to 
provide  the  facility  with  notice  of  its 
intention.  The  facility  will  be  allowed 
thirty  days  to  respond  by  taking 
corrective  measures.  If  corrective 
measures  resolve  the  issues,  EPA  will 
withdraw  its  notice  of  intention.  A 
facility  may  also  withdraw  from  the 
program  at  any  time  by  notifying  EPA  of 
its  intent  in  writing.  Once  an  entity 
leaves  the  Achievement  Track, 
voluntarily  or  at  EPA's  discretion,  it 
must  relinquish  the  continued  use  of 
any  and  all  incentives  associated  with 
participation  in  the  Achievement  Track. 

D.  The  State  Role  and  Relationship 

The  National  Environmental 
Achievement  Track  will  rely  on  EPA's 
partnership  with  state  environmental 
agencies  (and,  where  applicable,  Indian 
tribes)  for  its  long  term  success.  State 
agencies  nm  many  federally-delegated 
programs  and  are  responsible  for 
important  incentives  (e.g.,  changes  in 
permitting,  reporting,  ^d  inspection 
policies).  States  are  likely  to  have  more 
frequent  contact  with  facilities,  making 
each  state's  relationship  with  program 
participants  key  to  overall  success.  In 
addition,  many  states  have  programs 
with  similar  objectives — such  as  a 
commitment  to  improved 
envirormiental  performance  (beyond 
what  is  required  by  law),  EMS  use, 
public  involvement,  and  a  strong 
compliance  history.  Several  state 
programs  start  vdth  tiers  that  may  serve 
as  an  "on-ramp"  to  the  Achievement 
Track. 
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EPA  has  consulted  extensively  with 
the  states  sponsoring  programs  similar 
to  the  Achievement  Track,  and  with 
many  other  states  that  do  not  have  such 
a  program  but  that  are  interested  in  the 
concept,  hi  May  2000.  EPA  brought  20 
state  officials  together  in  a  national 
forum  to  discuss  program  design  and 
implementation.  Senior  EPA  officials 
have  also  visited  or  spoken  with 
commissioners  from  states  that  are 
leading  the  way  in  offering  recognition 
and  incentives  to  top  performers. 

EPA  will  form  a  joint  committee  of 
selected  state  and  EPA  officials  to 
monitor  and  improve  this  program  as  it 
is  implemented.  Based  on  discussions 
with  state  leaders,  EPA  has  developed 
specific  principles  to  guide  this 
relationship.  EPA  will: 

•  Work  closely  with  designated  state 
contacts,  and  include  states  in  decisions 
on  facilities  within  their  jurisdiction, 
with  the  objective  of  having  no  surprises 
between  EPA  and  the  state; 

•  Minimize  duplication  with  state 
efforts  and  build  on  existing  state 
programs  to  the  extent  possible; 

•  Respect  state  programs  with 
different  policy  and  environmental 
objectives,  and  work  with  states  to 
minimize  inconsistencies  with  national 
objectives  and  actions; 

•  Encourage  participation  by  all  the 
states,  tailored  to  state  interests  and 
capabilities;  and 

•  Work  jointly  with  the  states  to 
monitor  implementation  and  seek 
continuous  improvement  in  the 
program. 

All  states  will  be  affected  in  some  way 
by  this  program.  However,  the  degree  of 
involvement  by  each  state  will  vary, 
based  on  the  number  of  applicants  and 
the  level  of  state  interest.  EPA  assumes, 
at  a  minimum,  that  states  will  want  to 
be  informed  of  actions  relating  to 
facilities  under  their  jurisdiction  and  to 
have  the  opportunity  to  conduct  their 
own  compliance  screening.  Conducting 
even  minimal  screening  and  providing  a 
central  point  of  contact  poses  a  new 
workload  on  state  programs.  EPA  will 
seek  to  provide  financial  and  technical 
assistance  to  states. 

EPA  has  been  working  closely  with 
states  that  have  similar  programs,  and 
will  continue  to  work  with  them  to  align 
and  integrate  national  and  state 
programs  as  much  as  possible.  EPA 
envisions  estabhshing  a  form  of 
reciprocity  for  all  equivalent  state  and 
national  elements.  For  each  element 
designated  as  equivalent,  qualification 
at  the  state  level  would  mean  automatic 
qualification  at  the  national  level,  and 
vice  versa.  EPA  welcomes  the  interest 
expressed  by  many  states  that  want  to 
participate  actively  in  the  national 


program.  These  states  can  also  play  a 
major  role  in  informing  participants  in 
existing  programs  of  the  opportunities 
and  eligibility  requirements  of  the 
Achievement  Track,  as  well  as  in 
evaluating  and  monitoring  the  national 
program  over  time. 

EPA  will  work  closely  with  states  that 
are  establishing  new  programs,  to 
achieve  maximum  compatibility 
between  state  and  national  efforts.  For 
example,  EPA  could  facilitate  peer 
exchanges  among  states,  and  facilitate 
contact  with  EPA  Performance  Track 
and  program  office  personnel.  EPA  will 
work  with  these  states  to  develop 
complementary  application  procedures. 

EPA  will  invite  alL states,  including 
those  without  similar  programs,  to 
support  the  national  program  as  much 
as  they  are  able.  In  these  cases,  EPA  will 
consider  providing  support  for 
complicuice  screening  and  selected  site 
visits  in  the  event  that  a  state  cannot 
perform  these  activities.  At  a  minimum, 
these  states  will  be  asked  to  designate  a 
contact  to  receive  notification  of  EPA 
actions. 

In  the  near  term,  after  consulting  with 
states,  EPA  will  decide  which 
applicants  qualify  for  the  national 
program.  As  the  program  matures.  EPA 
will  work  with  the  states  to  determine 
the  most  appropriate  long  term  state  role 
in  implementing  the  program. 

E.  Small  Business  Participation 

Any  program  for  improving 
environmental  performance  must  aim 
for  participation  by  small  businesses 
and  other  small  entities,  such  as  local 
governments.  EPA  is  making  every  effort 
to  make  the  Achievement  Track 
accessible  for  small  entities.  This  effort 
is  reflected  in  several  aspects  of  the 
design.  For  example,  depending  on  the 
nature  and  extent  of  a  facility's 
operations,  the  EMS  for  a  small  facility 
may  be  simpler  than  one  for  a  larger, 
more  complex  facility.  For  the  same 
reason,  a  small  facility  may  have  fewer 
environmental  aspects.  In  addition,  a 
small  facility  is  not  asked  to  make  as 
many  performance  commitments  as 
other  participants. 

EPA  has  held  numerous  discussions 
with  representatives  of  small  business 
interests  and  is  encouraging 
participation  by  qualified  small 
businesses  and  their  facilities.  In 
addition.  EPA  may  create  a  more  active 
and  focused  developmental  program  for 
small  businesses  and  other  small 
entities,  with  the  goal  of  helping  to 
expand  their  capacities  for  participation 
in  the  Achievement  Track  and,  later,  in 
the  Stewardship  Track.  This  program 
would  build  upon  existing  EPA 
activities,  such  as  the  Sustainable 


Industry  Program,  Design  for  the 
Environment,  EMS  projects  with  local 
governments,  other  partnership 
programs,  and  compliance  assistance 
programs  for  small  entities. 

III.  The  National  Environmental 
Stewardship  Track 

In  the  National  Environmental 
Stewardship  Track,  to  be  implemented 
in  2001 ,  EPA  envisions  a  higher  level  of 
performance  and  commitment  than  in 
the  Achievement  Track.  The 
Stewardship  Track  would  also  involve 
more  substantial  recognition  and 
flexibility  for  participating  facilities  and 
companies.  Applicants  for  the 
Stewardship  Track  would  be  expected 
to  have  met  the  qualifications  of  the 
Achievement  Track  but  also  to  have 
demonstrated  their  qualifications  in 
other  areas. 

EPA  considers  it  appropriate  to 
develop  a  Stewardship  Track  that 
allows  for  participation  by  companies  as 
well  as  individual  facilities  within  a 
company.  These  could  be  designed  as 
two  related  but  separate  programs  or  as 
an  integrated  one  that  links  facility-  and 
company-level  performance. 

The  Stewardsnip  Track  could  also 
differ  from  the  Achievement  Track  by 
incorporating  differences  among 
economic  sectors  in  the  program's 
design.  In  this  aspect,  EPA  will  build 
upon  sector-based  initiatives  already 
underway,  such  as  Design  for  the 
Environment  and  the  Sustainable 
Industry  Program. 

EPA  intends  to  develop  the 
Stewardship  Track  while  it  is 
implementing  the  Achievement  Track. 
In  developing  the  Stewardship  Track, 
EPA  intends  to  follow  these  steps: 

•  Hold  focus  group  discussions  with 
stakeholders  to  discuss  design  elements, 
including  appropriate  incentives. 

•  Assess  existing  sector  initiatives 
focused  on  improving  environmental 
performance  among  sectors  to  determine 
their  applicability. 

•  Hold  public  meetings  to  present 
and  discuss  the  preliminary  program 
design. 

•  Release  a  draft  document  for  public 
comment. 

•  Make  a  formal  announcement  of  the 
Stewardship  Track  program. 

•  Solicit  the  initial  round  of        ' 
applications. 

rV.  The  EP.\  Administrator's 
Environmental  Awards  Program 

Concurrent  with  the  launch  of  the 
National  Environmental  Performance 
Track  program.  EPA  is  establishing  an 
Administrator's  environmental  awards 
program  to  recognize  the  highest  level  of 
environmental  performance  and 
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leadership  in  the  business  sector.  The 
awards  will  be  given  once  a  year  to  a 
select  number  of  organizations  whose 
exemplan'  environmental 
accomplishments  deserve  special 
rittention  and  recognition.  Building  on 
the  tenets  of  the  Performance  Track,  the 
.Administrator's  environmental  awards 
will  spotlight  companies  whose 
innovations,  technological 
advancements,  or  integrated 
management  systems  achieve  significant 
breakthroughs  in  environmental 
performance  and  management.  The 
criteria  for  determining  winners  and  the 
selection  process  will  be  annoimced  in 
the  spring  of  2001.  with  the  first  award 
presented  approximately  six  months 
later. 

Dated:  June  28,  2000, 
Richard  T.  Farrell, 

Associate  Administrator,  Office  of  Policy  and 
Reinvention. 
(FR  Doc  00-17070  Filed  7-5-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00296:  FRL-6596-9] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

agency:  Environmental  Protection 
.\gency  (EPA). 
ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Conunittee) 
will  be  held  on  July  26-28.  2000,  in 
Washington,  DC.  At  this  meeting,  the 
NAC'AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for  the  following  chemicals: 
Acetonecyanohydrin;  acrolein;  acrylic 
acid;  Agent  GA  (tabun):  ethyl  N,N- 
dimethylphosphoramidocyanidate; 
.•\gent  GB  (sarin):  O-isopropyl 
methvlphosphonofluoridate;  Agent  CD 
(somanl:  O-pinacolyl 
methylphosphcnofluoridate;  Agent  GF: 
O-cvclohexvl-methvlfluorophosphonate; 
Agent  VX:  Q-ethyl  S-(2- 
diisopropylaminoethyl)  methyl- 
phosphonothiolate;  allyl  alcohol;  boron 
trichloride;  chlorine  trifluoride; 
diborane:  epichlorohydrin: 
ethvleneimine;  ethylene  oxide;  furan; 
hydrogen  cyanide:  hydrogen  fluoride; 
iso-butyronitrile;  methacr^donitrile; 
methanol;  peracetic  acid; 


perchloromethyl  mercaptan;  phosgene; 
propionitrile;  propyleneimine; 
propylene  oxide;  tetrachloroethylene; 
uranium  hexafluoride;  and  xylene. 
There  will  also  be  a  discussion  of  public 
comments  as  applicable  and  the  setting 
of  interim  AEGL  values  for  the 
following  chemicals:  Allylamine;  cis- 
and  trans-crotonaldehyde; 
cyclohexylamine; 
dimethyldichlorosilane; 
ethylenediamine;  hydrogen  chloride; 
iron  pentacarbonyl;  methyl  isocyanate; 
methyltrichlorosilane;  nickel  carbonyl; 
phosphine;  and  2,4-  and  2,6-toluene 
diisocyanate.  There  may  also  be  a 
discussion  regarding  any  further 
National  Academy  of  Sciences/National 
Research  Council/Committee  on 
Toxicology/AEGL  Subcommittee 
comments  on  the  NAC/AEGL 
Committee  Standing  Operating 
Procedures. 

DATES:  A  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  10  a.m.  to 
5:30  p.m.  on  July  26;  from  8:30  a.m.  to 
5:30  p.m.  on  July  27,  2000;  and  from 
8:30  a.m.  to  1  p.m.  on  July  28,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.  S.  Department  of  Transportation, 
DOT  Headquarters,  Nassif  Bldg.,  Rooms 
8236-8240,  400  7'^  St.,  SW., 
Washington,  DC  (L'Enfant  Center  Metro 
stop).  Visitors  should  bring  a  photo  ID 
for  entry  into  the  building  and  should 
contact  the  Designated  Federal  Officer 
(DFO)  to  have  their  names  added  to  a 
security  entry  list.  Visitors  must  enter 
the  building  at  the  Southwest  Entrance/ 
Visitor's  Entrance,  T^  and  E  Sts. 
quadrant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404  and  TDD:  (202) 
554-055;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Paul  S.  Tobin,  DFO,  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (7406),  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  260-1736;  e- 
mail  address:  tobin. pau!@epa. gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 


adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  1 1 2r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  DFO  listed 
under  FOR  FUR'THER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00296.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

II.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
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to  be  discussed  at  the  meeting,  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  meeting  oi  the  NAC/AEGL 
Committee  will  be  open  to  the  public. 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
AEGL  Committee.  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
observers  are  also  encouraged  to  contact 
the  DFO  at  the  earliest  possible  date  to 
ensure  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemical-specific 
information  should  be  directed  to  the 
DFO. 

m.  Future  Meetings 

Another  meeting  of  the  NAC/AEGL 
Committee  is  tentatively  scheduled  for 
October  2000.  The  exact  date,  location 
of  this  meeting,  and  chemicals  to  be 
discussed  will  be  published  in  a  future 
Federal  Register  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Health. 

Dated:  June  28,  2000. 

William  H.  Sanders  ID, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  00-17074  Filed  7-5-O0;  8:45  am] 

BILUNO  CODE  65SO-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6730-4] 

Notice  Of  Open  Meeting  of  the 
Environmental  Financial  Advisory 
Board  on  August  7-6,  2000 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
in  San  Francisco,  California  on  August 
7-8,  2000.  The  meeting  wilfbe  held  at 
the  World  Trade  Club,  Ferry  Building, 
in  the  International  Room.  The  Monday, 
August  7  session  will  run  from  9:00  a.m. 
to  5:00  p.m.  and  the  August  8  session 
will  begin  at  8:30  a.m.  and  end  at 
approximately  12  noon. 

EFAB  is  chartered  with  providing 
analysis  and  advice  to  the  EPA 
Administrator  on  environmental 
finance.  The  purpose  of  this  meeting  is 
to  discuss  progress  with  work  products 
under  EFAB's  current  strategic  action 
agenda  and  to  develop  an  action  agenda 


to  direct  the  Board's  activities. 
Environmental  financing  topics 
expected  to  be  discussed  include: 
Financing  Issues  Related  to  the  Office  of 
Water's  Gap  Analysis,  Environmental 
and  Multi-State  Revolving  Fluids,  Cost- 
effective  Environmental  Management, 
Brownfields  Redevelopment,  and 
International  Environmental  Financing. 
The  meeting  is  open  to  the  public,  but 
seating  is  limited.  For  further 
information,  please  contact  Vanessa 
Bowie,  EFAB  Coordinator,  U.S.  EPA  on 
(202) 564-5186. 

Dated:  June  28,  2000. 
Ronald  Bachand, 
Acting  Deputy  Comptroller. 
[FR  Doc.  00-17071  Filed  7-5-00;  8:45  am) 

BtLUNO  COOe  6S60-a<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00668;  FRL-6567-6] 

Pesticide  Cumulative  Risk  Assessment 
Guidance;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  will  hold  a  public 
meeting  to  explain  and  answer 
questions  concerning  its  draft  guidance 
document  entitled.  "Proposed  Guidance 
on  Cumulative  Risk  Assessment  of 
Pesticide  Chemicals  that  Have  a 
Common  Mechanism  of  Toxicity." 
Notice  of  availability  of  the  draft 
guidance  document  was  issued  in  the 
Federal  Register  of  June  30,  2000.  At  the 
meeting,  EPA  will  explain  the  hazard 
and  exposure  methodology  in  the 
proposed  guidance.  The  meeting  is 
intended  for  informational  purposes 
only. 

DATES:  The  meeting  will  be  held  on  July 
20,  2000,  ft-om  9:30  a.m.  to  4:30  p.m. 
addresses:  The  meeting  will  be  held  at 
The  National  Rural  Electric  Cooperative 
Association,  4301  Wilson  Blvd.. 
Arlington,  VA 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Frane,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5944;  e-mail  address: 
frane.jean@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Does  This  Action  .■Vpply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 


required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  anv  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  \dditiona] 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Elpctronically.  You  may  obtain 
electronic  copies  of  the  cumulative  risk 
assessment  guidance  document  from  the 
EPA  Internet  Home  Page  at  http:// 
vrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entrv  for  this  document  under 
the  "Federal  Register — Environmental 
I)ix:urnents     You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ 

2.  In  person.  The  .\gency  has 
established  an  official  record  for  the 
cumulative  risk  assessment  Guidance 
document  under  docket  control  number 
OPP-00668  In  addition,  the  documents 
referred  to  in  the  framework  notice, 
which  published  m  the  Federal  Register 
on  October  29,  1998  (63  FR  58038) 
(FRL-6041-5)  have  also  been  inserted  in 
the  docket  under  docket  control  number 
OPP-00557.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  anv 
information  claimed  as  Confidential 
Business  Information  (CBI)  This  official 
record  includes  the  documents  thai  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm   119.  Crystal  .Mall 
#2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

in.  How  Do  I  Submit  Comments  on  the 
Draft  Guidance  Document? 

As  described  in  Unit  I.C.  of  the  notice 
of  availability  on  the  draft  guidance 
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document  entitled, "Proposed  Guidance 
on  Cumulative  Risk  Assessment  of 
Pesticide  Chemicals  that  Have  a 
Common  Mechanism  of  Toxicity" 
published  m  the  Federal  Register  of 
June  30,  2000  (65  FR  40644)  (FRL-  " 
6556—4),  you  may  submit  your 
comments  through  the  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  provided  in  the  notice  of 
availability.  To  ensure  proper  receipt  by 
EPA.  it  js  imperative  that  you  identify 
docket  control  number  OPP-00658  in 
the  subject  line  on  the  first  page  of  yoiu' 
response. 

rv  .  How  Can  I  Request  to  Participate  in 
This  Meeting? 

All  interested  persons  may  attend  the 
meeting.  No  request  to  participate  is 
needed.  The  meeting  is  informational 
only,  with  presentations  followed  by  an 
opportunity  for  the  public  to  ask 
questions  to  the  EPA  staff. 

List  of  Subjects 

Environmental  protection, 
.Administrative  practice  &  procedure, 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  June  29,  2000. 
Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-17073  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

June  27,  2000. 

SUMMARY:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Ni;  person  shjll  be  subject  to 
anv  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  .-Act  {PR<\)  that 
does  not  display  a  valid  control  number. 
(Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  o^the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  5, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804,  445 
Twelfth  Street,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gnv 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  So    3060-0723. 

Title:  Public  Disclosure  of  Network 
Information  by  Bell  Operating 
Companies. 

Form  No.:N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  50 
Hours  (avg.). 

Total  Annual  Burden:  350  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure. 

Needs  and  Uses:  Bell  Operating 
Companies  must  make  public  disclosure 
of  network  information.  This  will 
prevent  them  from  designing  new 
network  services  or  changing  network 
technical  specifications  to  the  advantage 
of  their  own  payphones. 

OMB  Control  No.:  3060-0943. 

Title:  47  CFR  Section  54.809,  Carrier 
Certification. 

Form  No.:N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  27. 

Estimated  Time  Per  Response:  1.5 
Horn's  (avg.). 

Total  Annual  Burden:  41  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 


Frequency  of  Response:  Annually. 

Needs  and  Uses:  Section  54.809  of  the 
Commission's  nUes  requires  each  price 
cap  or  competitive  local  exchange 
carrier  that  wishes  to  receive  universal 
service  support  to  file  an  annual 
certification  with  the  Universal  Service 
Administrator  Company  and  the 
Commission.  The  certification  must 
state  that  the  carrier  will  use  its 
interstate  access  imiversal  service 
support  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  service  for  which  the  support  is 
intended.  The  Commission  and  USAC 
will  use  the  certification  to  ensure  that 
carriers  comply  with  section  254(e)  of 
the  Telecommunications  Act  of  1996. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17048  Filed  7-5-00;  8:45  am] 

BItUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

Notice  of  Public  intcmatiop 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

Tune  27,  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  5. 
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2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additiunal  iniormdtion  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0942 

Title:  In  the  Matter  of  Access  Charge 
Reform,  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers,  Low- 
Volume  Long  Distance  Users,  Federal- 
State  Joint  Board  on  Universal  Service. 

Form  No. :  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  27. 

Estimated  Time  Per  Response:  473.5 
Hours  (avg.). 

Total  Annual  Burden:  12,785  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion: 
Quarterly:  Annually;  Recordkeeping; 
Third  Party  Disclosure. 

Needs  and  Uses:  In  CC  Docket  Nos. 
96-262,  94-1,  99-249  and  96-45  {FCC 
00-193),  the  Commission  adopted  an 
integrated  interstate  access  reform  and 
universal  service  proposal  put  forth  by 
the  members  of  the  Coalition  for 
Affordable  Local  and  Long  Distance 
Service  (CALLS).  The  CALLS  Proposal 
resolves  major  outstanding  issues 
concerning  access  charges.  In  order  to 
implement  the  CALLS  Proposal,  the 
Commission  adopted  information 
collection  requirements:  (1)  For  price 
cap  LECs  to  modify  their  annual  tariff 
filings  to  conform  with  the  interstate 
access  reforms  in  the  CALLS  Proposal; 
(2)  for  price  cap  LECs  to  and 
competitive  LECs  seeking  to  receive 
support  from  the  interstate  access 
universal  service  support  mechanism  to 
file  line  counts  by  zone  and  customer 
class,  revenue  data  and  information 
regarding  zone  boundaries.  Competitive 
LECs  seeking  funds  also  have  to  file 
USAC  line  counts  by  zone  and  customer 
class;  (3)  for  price  cap  LECs  that  elect  to 
file  cost  support  information  to 
calculate  their  access  rates. 

OMB  Control  Number:  3060-0932. 

Title:  Application  for  Authority  to 
Make  Changes  in  a  Class  A  TV 
Broadcast  Station. 


Form  Number:  FCC  301-CA. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  state, 
local  or  tribal  government. 

Number  of  Respondents:  300. 

Estimated  time  per  response:  15-20 
hours  (time  is  split  between  contractors 
and  respondents,  depending  on  type  of 
application). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Total  annual  burden:  2,100. 

Total  annual  costs:  $1 ,709,400. 

Needs  and  Uses:  The  FCC  301-CA  is 
to  be  used  in  all  cases  by  a  Class  A 
television  station  licensees  seeking  to 
make  changes  in  the  authorized 
facilities  of  such  station.  The  FCC  301- 
CA  requires  applicants  to  certify 
compliance  with  certain  statutory  and 
regulatory  requirements.  Detailed 
instructions  provide  additional 
information  regarding  Commission  rules 
and  policies. 

Class  A  applicants  are  also  subject  to 
third  party  disclosure  requirement  of 
Section  73.3580  which  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  major  changes  in 
facilities.  This  notice  must  be  completed 
within  30  days  of  the  tendering  of  the 
application.  This  notice  must  be 
published  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period.  A  copy  of  this  notice  must  be 
placed  in  the  public  inspection  file 
along  with  the  application. 

The  FCC  301-CA  is  designed  to  track 
the  standards  and  criteria  which  the 
Commission  applies  to  determine 
compliance  and  to  increase  the 
reliability  of  applicant  certifications. 
They  are  not  intended  to  be  a  substitute 
for  familiarity  with  the  Communications 
Act  and  the  Commission's  regulations, 
policies,  and  precedent. 

OMB  Approval  No.:  3060-0928. 

T/tie:  Application  for  Class  A 
Television  Broadcast  Station 
Construction  Permit  or  License. 

Form  No.:  FCC  302-CA. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  958. 

Estimated  Hours  Per  Response:  2 
hours. 

Frequency  of  Response:  on  occasion. 

Cost  to  Respondents:  $210,760. 

Estimated  Total  Annual  Burden: 
1.916. 

Needs  and  Uses:  FCC  Form  302-CA  is 
used  by  LPTV  stations  that  seek  to 
convert  to  Class  A  status.  The  FCC  Form- 


302-CA  requires  a  series  of 
certifications  by  the  Class  A  applicant  as 
prescribed  by  the  CBPA.  Licensees  are 
required  to  provide  weekly 
announcements  to  their  listeners 
informing  them  that  the  applicant  has 
applied  for  a  Class  A  license,  and 
announcing  the  publics  ability  to 
comment  on  the  application  prior  to 
Commission  action.  The  data  is  used  bv 
FCC  staff  to  confirm  that  the  station  has 
met  the  eligibility  standards  to  convert 
their  licenses  to  Class  A  status.  Data  is 
then  extracted  from  FCC  Form  302-CA 
for  inclusion  in  the  subsequent  license 
to  operate  the  station. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-17050  Filed  7-5-00;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission. 
Comments  Requested 

June  28,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  5, 
2000.  If  you  anticipate  that  you  will  be 
submitting  conmients.  but  find  it 
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difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Les 
Smith.  Federal  Communications 
Commissions.  445  12th  Street,  SW., 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OSfB  Control  .\o    3060-0895. 

Title:  Numbering  Resources 
Optimization,  CC  Docket  No.  99-200. 

Form  No.:  FCC  Form  502. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit;  State,  Local  or  Tribal 
Government. 

S'umber  of  Respondents:  2780. 

Estimated  Time  Per  Response:  57 
Hours  (avg.). 

Total  Annual  Burden:  158,500  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $6,490,000. 

Frequency  of  Response:  On  occasion; 
Semi-annually;  One-time  Requirement; 
Recordkeeping;  Third  Party  Disclosure. 

.Veeds  and  Uses:  The  ten  digit  North 
American  Plan  currently  being  used  by 
the  United  States  and  19  other  countries 
is  rapidly  being  depleted.  Management 
of  this  resource  is  impaired  by  a  lack  of 
uniform  data.  Under  the 
Communications  Act  of  1934.  as 
amended,  the  FCC  was  given  "exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan  that 
pertain  to  the  United  States."  Pursuant 
to  that  authnrit\-  the  Commission 
conducted  a  rulemaking  that,  among 
other  things,  addressed  regular  reporting 
on  numbering  use  by  United  States 
earners  In  its  Report  and  Order  in  CC 
Docket  No.  99-200,  In  the  Matter  of 
Numbering  Resource  Optimization  (rel. 
March  31,  2000),  the  Commission  found 
that  mandatory  data  collection  is 
necessar}'  to  efficiently  monitor  and 
manage  numbering  use.  All  carriers  that 
receive  niunbering  resources  from  the 
North  American  Numbering  Plan 
Administrator  (NANPA)  or  other 
receiving  numbering  resources  from  a 
Pooling  Administrator  in  thousands 
blocks  must  report  forecast  and 
utilization  data  semi-annually  to  the 
N.-WPA.  Applications  for  initial 
numbering  resources  must  include 
documented  proof  that  the  applicant  is 
authorized  to  provide  service  in  the  area 
for  which  the  numbering  resources  are 
requested  and  that  the  application  is  or 
will  be  capable  of  providing  service 


within  60  days  of  the  numbering 
resources  activation  date.  Applications 
for  grow^  numbering  resources  must 
include  a  Months-To-Exhaust 
Worksheet.  To  facilitate  auditing  by  the 
NANPA  and  by  state  commissions  in 
the  future,  carriers  are  required  to 
maintain  detailed  internal  records  of 
their  number  usage.  State  commission 
must  provide  notification  to  reduce  the 
reporting  frequency  for  NPAs  in  their 
states  to  annual.  Carriers  that  open  a 
clean  block  prior  to  utilizing  in  its 
entirety  a  previously-opened  thousands- 
block  must  make  a  demonstration  to  the 
state  commission.  States  requesting 
pooling  authority  must  include  a 
showing  of  specific  criteria  in  their 
petitions.  Carriers  are  requested  to 
submit  cost  support  data  so  that  the 
Commission  can  determine  the  cost 
associated  with  thousands-block 
number  pooling.  The  data  collected  will 
be  used  by  the  Commission,  state 
regulatory  commissions,  and  the 
NANPA  to  monitor  numbering  resource 
utilization  by  all  carriers  using  the 
resource  and  to  project  the  dates  of  area 
code  and  NANP  exhaust. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17051  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

)une  28,  2000. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportxinity  to  conunent  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 


burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW.,  DC  20554  or  via  the  Internet 
to  )boley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0049. 

Title:  Restricted  Radiotelephone 
Operator  Permit. 

Form  No.:  FCC  Form  753. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  19,000. 

Estimated  Time  Per  Response:  20 
minutes  or  .33  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  6,270  hours. 

Total  Annual  Cost:  $540,000. 

Needs  and  Uses:  Applicants  must 
possess  certain  qualifications  in  order  to 
qualify  for  a  radio  operator  license.  The 
data  is  submitted  on  FCC  Form  753  aid 
the  Commission  in  determining  whether 
the  applicant  possesses  these 
qualifications.  This  form  is  being 
revised  to  collect  a  FCC  Registration 
Number  (FRN)  which  is  required  from 
anyone  doing  business  with  the 
Cortunission. 

The  data  will  be  used  to  identify  the 
individuals  to  whom  the  license  is 
issued  and  to  confirm  that  the 
individual  possesses  the  required 
qualifications  for  the  license.  If  the  data 
were  not  collected,  it  would  be 
impossible  to  identify  the  person  to 
whom  the  license  was  issued  nor  to 
determine  whether  the  applicant  were 
eligible  for  the  license. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17049  Filed  7-5-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  intormation 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

lur.e  26,  2000. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street.  SW.,  Washington.  DC  20554  or 
via  the  Internet  to  lesnuth@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  intormation  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0127  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

O.MB  Control  Xumber:  3060-0031. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License. 

Form  Number:  314. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  not-for-profit 
institutions. 


Number  of  Respondents:  1,591. 

Estimate  Time  Per  Response:  1  to  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  burden:  2,546  hours. 

Total  Annual  Costs:  $12,237,000. 

Needs  and  Uses:  Applicants  must  file 
FCC  Form  314  and  applicable  exhibits/ 
explanations  when  applying  for  consent 
to  assignment  of  an  AM,  FM,  or  TV 
broadcast  station  construction  permit  or 
license  and  to  comply  with  the  third 
party  disclosure  requirements  found  in 
Section  73.3580.  The  applicant  must 
also  notify  the  FCC  when  an  approved 
assignment  of  a  broadcast  station 
construction  permit  or  license  has  been 
consummated.  Furthermore,  FCC  Form 
314  now  requires  applicants  to  file  FCC 
Form  396-A  when  filing  FCC  Form  314 
This  complies  with  the  Commission's 
Report  and  Order  in  MM  Docket  Nos. 
98-204  and  96-16  which  modified  the 
Commission's  broadcast  and  EEO  rules 
and  policies  consistent  with  the  D.C. 
Circuit  Court's  decision  in  Lutheran 
Chiut:h. 

OMB  Control  Number:  3060-0032. 

Title:  Application  for  Consent  to 
transfer  Control  of  Entity  Holding 
Broadcast  Station  Constinction  Permit 
or  License. 

Form  Number:  315. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  not-for-profit 
institutions. 

Number  of  Respondents:  1,591. 

Estimate  Time  Per  Response:  1  to  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclostue. 

Total  Annual  burden:  2,546  hoiirs. 

Total  Annual  Costs:  $12,237,000. 

Needs  and  Uses:  Applicants  must  file 
FCC  Form  314  and  applicable  exhibits/ 
explanations  when  applying  to  transfer 
control  of  a  corporation  holding  an  AM, 
FM,  or  TV  broadcast  station 
construction  permit  or  license,  and 
comply  with  the  third  party  disclosure 
requirements  foimd  in  Section  73,3580. 
The  apphcant  must  also  notify  the  FCC 
when  an  approved  assignment  of  a 
broadcast  station  construction  permit  or 
license  has  been  consummated. 
Furthermore,  FCC  Form  315  now 
requires  applicants  to  file  FCC  Form 
396-A  when  filing  FCC  Form  315.  This 
complies  with  the  Commission's  Report 
and  Order  in  MM  Docket  Nos.  98-204 
and  96-16  which  modified  the 
Commission's  broadcast  and  EEO  rules 
and  policies  consistent  with  the  D.C. 


Circuit  Court's  decision  in  Lutheran 
Church. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-17052  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6712-01-*! 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  00-207] 

Establishing  a  Government-to- 
Government  Relationship  With  Indian 
Tribes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  reaffirms  the 
Commission's  respect  for  and 
conunitment  to  the  principles  of  tribal 
sovereignty  and  the  federal  trust 
responsibility,  and  establishes  a 
government-to-government  relationship 
between  the  Commission  and  federally- 
recognized  Indian  tribes.  In  an  effort  to 
embrace  this  unique  relationship  with 
and  responsibility  to  Indian  tribes,  the 
Commission  will  endeavor  to  work  with 
Indian  tribes  on  a  govemment-to- 
govemment  basis  to  ensure  that  Indian 
tribes  have  adequate  access  to 
communications  services,  and  will  to 
the  extent  practicable  consult  with  tribal 
govermnents  prior  to  implementing  any 
regulatory  action  or  policy  that  will 
significantly  or  uniquely  affect  Indian 
tribes.  Furthermore,  this  document  calls 
for  the  FCC  to  endeavor  to  identify 
innovative  mechanisms  to  facilitate 
tribal  consultation  and  streamline  its 
administrative  processes  and 
procedures  to  remove  undue  burdens  on 
Indian  tribes.  In  addition,  the  FCC  will 
also  assist  Indian  tribes  in  complying 
with  Federal  communications  statutes 
and  regulations,  and  educate 
Commission  staff  about  the  fundamental 
principles  governing  the  relationship 
between  Indian  tribes  and  the  federal 
government. 

DATES:  Effective  June  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rangel  at  (202)  418-1700  or  via 
internet  at  srangel^fccgov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Policy 
Statement.  FCC  00-207.  adopted  lune  8, 
2000;  released  |une  23,  2000.  The  full 
text  of  the  Commission's  Policy 
Statement  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257)  at  its  headquarters, 
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445  12th  Street,  SW,  Washington,  D.C. 
20554,  or  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  D.C.  20036,  or  may  be 
reviewed  via  internet  at  http:// 
w^^-v^-.  fcc.gov/Bureaus/OGC/Orders/ 
2000/fcc00207.doc.  This  document  is 
available  to  individuals  with  disabilities 
requiring  accessible  formats  (electronic 
ASCII  text.  Braille,  large  print,  and 
audiocassette)  by  contacting  Brian 
MiUin  at  (202)  418-7426  (Voice),  (202) 
418-7365  (TTY),  or  by  sending  an  email 
to  access@fcc.gov.  Synopsis  of  the  Policy 
Statement: 

I.  Reaffirmation  of  Principles  of  Tribal 
Sovereignty  and  the  Federal  Trust 
ResponsibilitA' 

The  Commission  recognizes  the 

unique  legal  relationship  that  exists 
between  the  federal  government  and 
Indian  Tribal  governments,  as  reflected 
in  the  Constitution  of  the  United  States, 
treaties,  federal  statutes.  Executive 
orders,  and  numerous  court  decisions. 
As  domestic  dependant  nations.  Indian 
Tribes  exercise  inherent  sovereign 
powers  over  their  members  and 
territory  The  federal  government  has  a 
federal  trust  relationship  with  Indian 
Tribes,  and  this  historic  trust 
relationship  requires  the  federal 
government  to  adhere  to  certain 
fiduciary  standards  in  its  dealings  with 
Indian  Tribes  In  this  regard,  the 
Commission  recognizes  that  the  federal 
government  has  a  longstanding  policy  of 
promoting  tribal  self-sufficiency  and 
economic  development  as  embodied  in 
various  federal  statutes. 

The  Commission  also  recognizes  that 
the  Federally  Recognized  Indian  Tribe 
List  Act  of  1994.  makes  a  finding  that 
the  federal  government  has  a  trust 
responsibility  to  and  a  government-to- 
government  relationship  with 
recognized  tribes. 

Therefore,  as  an  independent  agency 
of  the  federal  government,  the 
Commission  recognizes  its  own  general 
trust  relationship  with,  and 
responsibility  to,  federally-recognized 
Indian  Tribes.  The  Commission  also 
recognizes  the  rights  of  Indian  Tribal 
governments  to  set  their  own 
communications  priorities  and  goals  for 
the  welfare  of  their  membership. 

Commission  s  Proposals.  None 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-16969  Filed  7-5-00;  8:45  am] 

BILLING  CODE  8712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 

agency:  Federal  Election  Commission. 

DATE  &  TIME:  Tuesday.  July  11,  2000  at 

10  a  m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  persoimel  rules  and  procedures 

or  matters  affecting  a  particular 

emplovee. 

DATE  &  TIME:  Thursday.  July  13,  2000  at 
10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public 

PTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2000-12— Bill 
Bradley  for  President,  Inc.  and 
McCain  2000,  Inc.  by  counsel,  Robert 
F.  Bauer  and  Trevor  Potter. 

Draft  Advisory  Opinion  2000-15 — 
Credit  Union  National  Association, 
Inc.,  New  York  State  Credit  Union 
League,  Inc.,  and  the  Credit  Union 
Legislative  Action  Committee  by 
counsel,  Jan  Witold  Baran. 

Regulations  Priorities. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Hams,  Press  Officer, 
Telephone:  (202)  694-1220. 

Signed:  July  3,  2000. 
Darlene  Harris, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  00-17258  Filed  7-3-00;  2:38  pm] 

BILLING  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary',  Federal  Maritime 
Commission,  Washington,  DC  20573, 


within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No. :  01 1 71 5 . 

Title:  IMC/Colombia  Express  Space 
Charter  and  Sailing  Agreement. 

Parties:  Industrial  Maritime  Carriers 
(U.S.A.)  Inc.  Colombia  Express,  L.L.C. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  and  to  coordinate 
their  vessel  services  in  the  trade 
between  United  States  Gulf  ports,  and 
inland  U.S.  points  via  such  ports,  and 
ports  in  Colombia  and  inland  points  via 
such  ports. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  30,  2000. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  00-17059  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No  99-15] 

David  P  Kelly  and  West  Indies 
Shipping  &  Trading.  Inc  — Possible 
Violations  of  the  Shipping  Act  of  1 984; 
Notice  of  Amendment  to  the  Order  of 
investigation  in  Docket  No  99-15 

This  is  to  give  notice  that  the 
Commission  has  amended  its  Order  of 
Investigation  in  the  above-captioned 
proceeding. 

On  August  13,  1999,  the  Federal 
Maritime  Commission  ("Commission") 
issued  an  Order  of  Investigation  and 
Hearing  to  determine  whether  West 
Indies  Shipping  and  Trading,  Inc. 
("West  Indies  Shipping"),  a  non-vessel- 
operating  common  carrier  ("NVOCC"). 
and  its  president  and  sole  shareholder. 
David  P.  Kelly  ("Kelley").  violated 
sections  8(a)(1),  10(a)(1),  19(a),  19(b)(1), 
and  former  section  23(a)  (pre-OSRA)  of 
the  Shipping  Act  of  the  1984  ("Act").  46 
U.S.C.  app.  §§§§  1707(a)(1).  1709(a)l). 
1718(a).  and  1718(b)(1).  and  former 
§§  1721(a).  Notice  of  this  Order  was 
published  in  the  Federal  Register  on 
August  18.  1999.  64  FR  44928. 

The  Conmiission  has  determined,  in 
response  to  a  motion  filed  by  the 
Commission's  Bureau  of  Enforcement, 
to  amend  the  Order  of  Investigation  and 
Hearing  to  encompass  section  10(b)(1)  of 
the  Act,  46  U.S.C.  app  Sections 
1709(b)(1).  The  hill  text  of  the  original 
Order  and  the  amendment,  may  be 
viewed  on  the  Commission's  home  page 
at  www.fmc.gov,  or  at  the  Office  of  the 
Secretary,  Room  1046,  800  N.  Capitol 
Street,  NW.,  Washington,  DC.  Any 
person  may  file  a  petition  for  leave  to 
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intervene  in  accordance  with  46  CFR 
502.72. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-17060  Filed  7-5-00;  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  uf  Governors.  Conunents 
must  be  received  not  later  than  July  19, 
2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

l.LV.  Ritter  Trust  No.  2,  Marked 
Tree,  Arkansas  (E.  Ritter  Arnold. 
Marked  Tree,  Arkansas,  and  Daniel  B. 
Hatzenbuehler.  Memphis,  Tennessee,  as 
trustees);  to  retain  voting  shares  of 
Marked  Tree  Bancshares,  Inc.,  Marked 
Tree,  Arkansas,  and  thereby  indirectly 
retain  voting  shares  of  Marked  Tree 
Bank.  Marked  Tree,  Arkansas. 

B   Federal  Reserve  Bank  of  Dallas 

(W.  .Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  The  Testamentary  Trusts  A  and  B, 
Houston,  Texas,  and  Constance  M. 
Vickery,  Houston,  Texas,  trustee;  to 
retain  voting  shares  of  Texas  Coastal 
Bank,  Pasadena,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )ime  29.  2000. 
Robert  deV.  Friersan, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-16983  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Compjuiy 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wv\rw. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Julv  28,  2000. 

A.  Federal  Reserv  e  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Valley  National  Bancorp,  Wayne, 
New  Jersey;  to  acquire  9.9  percent  of  the 
voting  shares  of  Shrewsbury  Bancorp, 
Inc.,  Shrewsbury,  New  Jersey,  and 
thereby  indirectly  acquire  Shrewsbury 
State  Bank,  Shrewsbury,  New  Jersey. 

B  Federal  Reserve  Bank  of 
Minneapolis  (joArme  F.  Lewellen, 
Assistant  Vice  President)  90  Hermepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  EastBank  Corporation, 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  EastBank, 
Minneapolis,  Miimesota,  a  de  novo 
bank. 


Board  of  Governors  of  the  Federal  Reserve 
System,  lune  29,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  00-16984  Filed  7-5-00;  8:45  am) 

BILLING  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  tho  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  184,3).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  [uiv  31.  2000 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  lackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1.  Grant  County  State  Bancshares, 
Inc.,  Employee  Stock  Ownership  Plan, 
Swayzee,  Indiana,  to  become  a  bank 
holding  company  by  acquiring  28 
percent  of  the  outstanding  common 
stock  of  Grant  County  State  Bancshares, 
Inc.,  Swayzee,  Indiana,  and  thereby 
indirectly  acquire  the  common  stock  of 
Grant  County  State  Bank,  Swayzee, 
Indiana. 
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ral  Reserve 


B.  Federal  Reserve  Bank  of  Kansas 
City  iD.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  FNB  Financial  Corporation,  Las 
Vegas,  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  in  Las  Vegas,  Las  Vegas, 
New  Mexico, 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Eggemeyer  Advisory  Corp.;  WJR 
Corp.;  Castle  Creek  Capital,  LLC;  Castle 
Creek  Capital  Partners  Fund  I,  LP;  Castle 
Creek  Capital  Partners  Fund  Ha,  LP; 
Castle  Creek  Capital  Partners  Fund  lib, 
LP,  all  of  Rancho  Santa  Fe,  California; 
to  acquire  more  than  5  percent  of  the 
voting  shares  of  Ruidoso  Bank 
Corporation,  Ruidoso.  New  Mexico,  and 
thereby  indirectly  acquire  Ruidoso  State 
Bank.  Ruidoso,  New  Mexico. 

2.  State  National  Bancshares,  Inc., 
Lubbock,  Texas:  to  acquire  100  percent 
of  the  voting  shares  of  Ruidoso  Bank 
Corporation,  Ruidoso,  New  Mexico,  and 
thereby  indirectly  acquire  voting  shares 
of  Ruidoso  State  Bank.  Ruidoso,  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  30,  2000. 
Robert  deV,  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  00-17084  Filed  7-5-00;  8:45  am) 

BILLING  CODE  621 0-01 -P 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Travel  Regulation;  National 
Travel  Conference  2000 

agency:  Office  of  Govenmientwide 

F^.licv.GSA. 

action:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  announcing 
that  significant  changes  to  the  Federal 
Travel  Regulation  will  be  discussed  at  a 
national  travel  conference  to  be  held  in 
Orlando,  Florida,  October  30  through 
November  1.  2000.  Additionally,  Travel 
Managers  of  the  Year  Awards  will  be 
presented  bv  Government  Executive 
magazine.  Federal  agencies  may  hold 
agency-wide  meetings  at  this 
conference. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Groat,  Office  of  Goveramentwide  Policy, 
Travel  Management  Policy  Division,  at 
(202)  501-4318,  or  by  e-mail  to 
jane.groat@gsa.gov  or  at 
vvHTV.nationaifrovei2000.coin. 

Dated:  June  30.  2000. 
William  T.  Rivers, 

Acting  Director,  Travel  Management  Policy 

Division. 

[FR  Doc.  00-17076  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-50-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  wTitten 
comments  to  CDC,  Desk  Officer;  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  vdthin  30 
days  of  this  notice. 

Proposed  Projects 

National  Nosocomial  Infections 
SiuA'eillance  (NNIS)  System  (0920- 
0012) — Revision — National  Center  for 
Infectious  Disease  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  most  recent  renewal  of  the  NNIS 
system  was  in  1997.  The  NNIS  system, 
which  was  instituted  in  1970,  is  an 
ongoing  surveillance  system  currently 
involving  315  hospitals  that  voluntarily 
report  their  nosocomial  infections  data 
to  the  Centers  for  Disease  Control  and 
Prevention  (CDC),  who  aggregates  the 
data  into  a  national  database.  The  data 
are  collected  using  surveillance 
protocols  developed  by  CDC  for  high 
risk  patient  groups  (ICU,  high-risk 
nurserj',  and  surgical  patients). 
Instructional  manuals,  training  of 
surveillance  personnel,  and  a  computer 
surveillance  software  are  among  the 
support  that  CDC  provides  without  cost 


to  participating  hospitals  to  ensure  the 
reporting  of  accurate  and  uniform  data. 

The  purpose  of  the  NNIS  system  is  to 
provide  national  data  on  the  incidence 
of  nosocomial  infections  and  their  risk 
factors,  and  on  emerging  antibiotic 
resistance.  The  data  are  used  to 
determine  the  magnitude  of  various 
nosocomial  infection  problems  and 
trends  in  infection  rates  among  patient 
with  similar  risks.  They  are  used  to 
detect  changes  in  the  epidemiology  of 
nosocomial  infections  resulting  from 
new  medical  therapies  and  changing 
patient  risks.  New  to  the  NNIS  system 
is  the  monitoring  of  antibiotic  resistance 
and  antimicrobial  use  in  groups  of 
patients  to  describe  the  epidemiology  of 
antibiotic  resistance  and  to  understand 
the  role  of  antimicrobial  therapy  to  this 
growing  problem.  The  NNIS  system  can 
also  serve  as  a  sentinel  system  for  the 
detection  of  nosocomial  infection 
outbreaks  in  the  event  of  national 
distribution  of  a  contaminated  medical 
product  or  device. 

The  respondent  burden  is  not  the 
same  in  each  hospital  since  the 
hospitals  can  select  firom  a  wide  variety 
of  surveillance  options.  A  typical 
hospital  vdll  monitor  patients  for 
infections  in  two  ICUs  and  surgical  site 
infections  following  3  siu^ical 
operations.  The  respondent  biu-den 
includes  the  time  and  cost  to  collect 
data  on  nosocomial  infections  in 
patients  in  these  groups  and  the 
denominator  data  to  characterize  risk 
factors  in  the  patients  who  are  being 
monitored;  to  enter  the  data  as  well  as 
a  surveillance  plan  into  the  surveillance 
software;  to  send  the  data  to  CDC  by 
electronic  transmission;  and  complete  a 
short  annual  survey  and  administrative 
forms.  The  annualized  burden  is 
estimated  to  be  71,259  hours. 


Aver- 

Num- 

Numt)er 

age 

tjerof 

of  re- 

burden/ 

Respondent 

re- 

sponses/ 

re- 

spond- 

respond- 

sponse 

ents 

ent 

(In 
tiours) 

Hospitals 

315 

12 

1.30 

Dated:  June  29,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  00-17092  Filed  7-5-00;  8:45  ami 
BHJJNG  CODE  4163-ia-P 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

^Centers  for  Disease  Control  and 
'Prevention 

[Program  Announcement  00138] 

Youth-Focused  HIV/AIDS  Prevention 
Program  Development  and  Technical 
Assistance  Collaboration  With 
Countries  Targeted  by  the  Leadership 
and  Investment  m  Fighting  the 
Epidemic  (LIFEi  Initiative,  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  HIV/ AIDS  Prevention 
Program  Development  and  Technical 
Assistance  Collaboration  with  Countries 
Targeted  by  the  LIFE  (Leadership  and 
Investment  in  Fighting  an  Epidemic) 
Initiative. 

In  July  1999.  the  Administration 
announced  the  LIFE  Initiative  to  address 
the  global  AIDS  pandemic.  The  LIFE 
Initiative,  an  effort  to  expand  and 
intensify  the  global  response  to  the 
growing  AIDS  pandemic  and  its  serious 
impact,  is  part  of  the  United  States 
(U.S.)  Government's  participation  in  the 
International  Partnership  Against  HIV/ 
AIDS  in  Africa  (IPAA).  A  central  feature 
of  the  LIFE  Initiative  is  a  $100  million 
increase  in  U.S.  support  for  sub-Saharan 
African  countries  and  India,  which  are 
working  to  prevent  the  further  spread  of 
HIV  and  to  care  for  those  affected  by 
this  devastating  disease.  This  additional 
funding  is  a  critical  step  by  the  U.S. 
Government  in  recognizing  the  impact 
that  AIDS  continues  to  have  on 
individuals,  families,  communities,  and 
nations  and  responding  to  the 
imperative  to  do  more.  The  Department 
of  Health  and  Human  Services  (HHS), 
through  its  agency,  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
administering  $35  miUion  of  the  $100 
million  allocated  to  the  LIFE  Initiative 
by  the  U.S.  Congress. 

The  purpose  of  the  program  is  to 
support  HIV/ AIDS  prevention  program 
development  and  technical  assistance 
for  countries  designated  by  the  U.S. 
Congress  under  the  LIFE  Initiative.  At 
present,  those  countries  are  Botswana, 
Cote  D'lvoire,  Kenya,  South  Africa, 
Uganda,  Rwanda,  Zimbabwe,  Ethiopia, 
Mozambique,  Malawi,  Tanzania, 
Nigeria,  Senegal,  Zambia  and  India.  The 
countries  targeted  represent  those  with 
the  most  severe  epidemic  and  the 
highest  number  of  new  infections.  They 
also  represent  countries  where  the 


potential  for  impact  is  greatest  and 
where  U.S.  goveriunent  agencies  are 
already  active. 

The  goals  of  the  program  are  to 
address  and  support  three  program 
elements  of  the  LIFE  initiative:  Primary 
Prevention,  Capacity  and  Infrastructure 
Development,  and  Community  and 
Home-Based  Care  and  Treatment.  The 
program  described  in  this 
announcement  calls  for  the  delivery  of 
HIV/ AIDS  prevention  program 
development  and  technical  assistance  to 
the  LIFE  countries  through  a  variety  of 
recipient  activities.  The  technical 
assistance  will  enhance  the  skills  of 
LIFE  country  national  AIDS  program 
officials  in  strategic  planning, 
evaluation,  and  communication  relating 
to  youth  HIV/AIDS  prevention  care 
programs. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
non-profit  non-governmental 
organization.  The  eligible  applicant 
must  meet  these  criteria: 

1.  Have  been  granted  tax-exempt 
status  under  Section  501(c)(3),  as 
evidenced  by  an  Internal  Revenue 
Service  (IRS)  determination  letter. 

2.  Have  youth  representation  on  their 
governing  body,  board,  or  on  an 
advisory  committee. 

3.  Have  a  minimum  of  one  year 
documented  experience  in  operating 
and  centrally  administering  a 
coordinated  program  to  serve  youth 
with  HIV  prevention  education  and 
services  within  a  major  portion  or 
region  (multi-state  or  multi-territory)  of 
the  United  States. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  hinds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1  million  is  available 
in  FY  2000  to  support  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2000,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  received  from  this  announcement 
will  not  be  used  for  the  purchase  of 
antiretroviral  drugs  for  treatment  of 
established  HIV  infection,  occupational 
exposures,  and  non-occupational  exposures 


and  will  not  be  used  tor  the  purchase  of 
machines  and  reagents  to  conduct  the 
necessary  laboratory  monitoring  for  patient 


care. 


Applicant  may  contract  with  other 
organizations  under  this  cooperative 
agreement,  however,  applicant  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  service"''!  fnr 
which  funds  are  requested. 

D.  Program  Requirements 

In  conductmg  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Provide  technical  assistance  to 
national  AIDS  control  programs  in  LIFE 
countries  on  how  to  collect,  synthesize, 
and  disseminate  global  youth-focused 
best-practices  information.  This  will 
also  help  the  youth-serving 
organizations  (YSOs)  and  non- 
governmental organizations  working 
with  national  AIDS  control  programs  in 
the  LIFE  countries  to  meet  the  needs  of 
young  people.  Activities  could  include, 
but  are  not  limited  to,  peer  education, 
adolescent  development,  adolescent 
sexual  and  reproductive  health  issues, 
and  youth  development  as  a  prevention 
strategy. 

b.  Identify  and  implement  peer-to- 
peer  training  opportunities  and 
technical  assistance  needs  for  young 
people  and  their  providers  from 
national  AIDS  control  programs  in  LIFE 
countries.  This  peer-to-peer  training  and 
technical  assistance  will  help  LIFE 
country  public  health  providers  plan, 
implement,  and  evaluate  HIV/AIDS 
prevention  and  care  programs  to  meet 
the  in-country  needs  of  young  people. 
Such  peer-to-peer  technical  assistance 
may  include,  but  is  not  limited  to, 
identifying  and  facilitating  training 
experiences  for  young  people  or  their 
providers  from  LIFE  countries;  bringing 
yoimg  people  or  their  providers  from 
LIFE  countries  to  the  U.S.  to  participate 
in  conferences,  meetings,  and/or 
developmental  experiences;  and/or 
agency  or  its  approved  representatives 
embarking  on  temporary  assignments  in 
LIFE  countries.  Topics  mav  include  but 
are  not  limited  to  counseling  and  testing 
with  young  people,  how  to  make  HIV/ 
AIDS  medical  services  youth  accessible, 
mother-to-child  transmission, 
contraception  supply  and  accessibility 
for  youth,  and  development  for 
vulnerable  youth. 
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c.  Provide  public  health  officials, 
young  people,  youth-serv'ing  providers 
from  national  AlDS  control  programs, 
NGOs  and  YSOs  in  LIFE  countries  with 
technical  assistance  throughout  the 
project  period  on  developing  and 
implementing  strategic  youth-focused 
HIV/AIDS  prevention  and  care  plans. 
Such  plans  will  consist  of  goals  and 
measurable  objectives.  This  technical 
assistance  will  include  how  to  monitor 
implementation  of  objectives  in  order  to 
assess  effectiveness  and  how  to 
determine  the  timing  and  content  of 
mid-course  corrections  to  accomplish 
objectives. 

d.  Provide  public  health  officials  from 
national  AIDS  control  programs.  YSOs, 
and  young  people  in  LIFE  countries 
with  technical  assistance,  working  with 
.such  officials  to  identify  local  HIV /AIDS 
prevention  and  care  program  and  policy 
issues  as  they  are  evolving,  and  helping 
to  determine  how  to  use  this  feedback 
to  refine  and  improve  HIV  prevention 
and  care  plans  and  programs. 

e.  Provide  partnering  organizations  in 
LIFE  countries  with  technical  assistance 
to  develop  systems  for  timely 
distribution  and  dissemination  of  youth- 
specific  HIV/ AIDS  program  and  policy 
information  for  continuing  modification 
and  improvement  of  AIDS  control 
policies. 

f.  Develop  and  sustain,  beyond  project 
period,  a  commiuii cations  systems  to 
keep  all  stakeholders  (officials  from 
LIFE  country  nationarAIDS  control 
programs.  U.S.  partners,  CBOs,  young 
people,  YSOs,  CDC,  and  others) 
informed  of  project  progress  and  to 
share  technical  assistance  and  capacity 
building  information. 

g.  Document,  monitor,  and  record 
outcome  indicators  of  successful 
activities  under  this  cooperative 
agreement  and  include  such  evaluation 
information  in  the  required  aimual 
progress  reports. 

2.  CDC  Activities 

a.  Provide  technical  advice  to  partners 
and  national  AIDS  control  programs  of 
LIFE  countries  on  development  of 
systems  to  identify  and  improve  youth- 
focused  HIV/AIDS  program  and  policy 
issues. 

b.  Provide  consultation,  scientific  and 
technical  assistance  to  partners  and 
national  AIDS  control  programs  of  LIFE 
t  ountries  on  planning,  operating, 
analyzing,  and  evaluating  youth-focused 
HIV  prevention  programs. 

c.  Provide  program  and  policy 
information  to  partners  and  national 
AIDS  control  programs  of  LIFE 
countries  for  rapid  dissemination, 
coordination,  and  implementation  of 
youth-focused  HIV  prevention  efforts. 


d.  Assist  in  assessing  program 
operations  and  evaluating  overall 
effectiveness  of  programs. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoiu-  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font.  Pages  should  be 
numbered  and  a  complete  index  to  the 
application  and  its  appendixes  must  be 
included.  Begin  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  application  set  must  be 
submitted  unstapled  and  unbound.  The 
following  format  should  be  used  when 
developing  your  narrative. 

Format 

1.  Abstract 

2.  Justification  of  Need 

3.  Organizational  Capacity 

4.  Staffing  Plans 

5.  Collaboration 

6.  Management  and  Evaluation  Plan 

7.  Budget 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  August  21.  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Ser\'ice.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  reviewed  and 
evaluated  against  the  following  criteria 
by  an  independent  review  group 
appointed  by  CDC: 


1  Justification  of  Need  (20  Points) 

The  extent  to  which  the  applicant 
demonstrates  understanding  of  the 
requirements,  problems,  objectives, 
complexities,  and  interactions  required 
of  the  cooperative  agreement. 

2.  Organizational  Capacity  (30  Points) 

a.  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry- 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  the  capability  to  achieve 
objectives  similar  to  those  of  this 
project. 

b.  Degree  to  which  applicant  has 
developed  their  expertise,  services,  and 
experience  in  youth-oriented  HIV 
prevention,  rather  than  just  adapting 
such  resources  from  an  adult  to  a  youth 
perspective. 

c.  Degree  to  which  applicant  has 
established  mechanisms  for 
communicating  youth-focused  HIV/ 
AIDS  prevention  information  in  LIFE 
countries. 

d.  Degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-pbased,  related  to  the 
purpose  of  this  project. 

3.  Staffing  Plan  (20  Points) 

Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  relevant  to  this  project. 

4.  Collaboration  (10  Points) 

a.  Degree  to  which  applicant  possess 
established  networks  of  contacts  and 
knowledge  of  youth-serving  HTV 
prevention  institutions,  people,  and 
resources  in  order  to  identify  people 
and  programs  for  technical  assistance 
and  capacity  building  in  LIFE  coimtries. 

b.  Degree  to  which  applicant  has 
already  developed  national  and  global 
networks  among  officials  in 
governments,  non-governmental 
organizations  (NGOs),  and  community- 
based  organizations  (CBOs)  throughout 
the  U.S.  and  in  the  LIFE  countries. 

5.  Managenient  and  Evaluation  Plan  (20 
Points) 

Extent  to  which  applicant 
demonstrates  the  adequacy  of  plans  for 
administering  and  evaluating  the 
project. 

6.  Budget  (Not  Scored) 

Extent  to  which  project  budget  is 
reasonable. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of 
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1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

3.  Final  financial  report  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information'"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 
AR-4     HIV/AIDS  ConfidenUality 

Provisions 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-12    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  .\ssistance  Number 

This  program  is  authorized  under 
section  317(k)  (2)  of  the  Public  Health 
Service  Act,  42  U.S.C.  247b{k){2).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.941.  HTV  Demonstration, 
Research,  Public  and  Professional 
Education  Projects.  • 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  [ATSDR] 
announcements  can  be  found  on  the 
CDC",  home  page  Internet:  http:// 
www  cdc.gov.  Click  on  "Funding",  then 
"Grants  and  Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docxmients, 
business  management  technical 
assistance  may  be  obtained  from:  Annie 
H.  Camacho,  Grants  Management 
Specialist,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Procurement  and 
Grants  Office.  Room  3000,  2920 
Brandv-wine  Road.  Mailstop  E-15, 
Atlanta.  GA  30341-4146,  Telephone: 
(770)  488-2735.  Email:  atc4@cdc.gov. 

For  program  technical  assistance, 
contact:  Leo  Weakland,  Deputy 
Coordinator,  Global  AIDS  Activity 
(GAA),  National  Center  for  HTV,  STD, 
and  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road.  Mailstop  E-07.  Atlanta, 
GA  30333.  Telephone  number  (404) 
639-8016.  Email  address:  lfwO@cdc.gov. 


Dated:  June  29,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  (CDC). 
[FR  Doc.  00-17011  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  OON-1353] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Current  Good 
Manufacturing  Practices  and  Related 
Regulations  for  Blood  and  Blood 
Components 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Fecleral  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirement 
relating  to  the  regulation  of  FDA  s 
current  good  manufacturing  practice 
(CGMP)  and  related  regulations  for 
blood  and  blood  components. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
5.  2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimiient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 


"Collection  of  information  '  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validitv  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  w^ys  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology 

Current  Gqo4  Manufacturing  Practices 
and  Related  Regulations  for  Blood  and 
Blood  Components — Parts  606  and  640 
(21  CFR  Parts  60€  and  640)  (OMB 
Control  Number  0910-0116) — ExtensioR 

L'nder  the  statutory  requirements 
contained  in  the  Public  Health  Service 
Act  (42  U.S.C.  262).  no  blood,  blood 
component,  or  derivative  may  move  in 
interstate  commerce  unless:  (1)  It  is 
propagated  or  manufactured  and 
prepared  at  an  establishment  holding  an 
unsuspended  and  unrevoked  license;  (2) 
the  product  complies  with  regulatory 
standards  designed  to  ensure  safety, 
purity,  and  potencv:  and  (3)  it  bears  a 
label  plainly  marked  with  the  product's 
proper  name,  manufacturer,  and 
expiration  date. 

The  CGMP  and  related  regulations 
implement  FDA's  statuton,-  authority  to 
ensure  the  safety,  purity,  and  potency  of 
blood  and  blood  components.  The 
information  collection  requirements  in 
the  CGMP  regulations  provide  FDA  with 
the  necessary  information  to  perform  its 
duty  to  ensure  the  safety,  purity,  and 
potency  of  blood  and  blood 
components.  These  requirements 
establish  accountability  and  traceability 
in  the  processing  and  handling  of  blood 
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and  blood  components  and  enable  FDA 
to  perform  meaningful  inspections.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
The  disclpsure  requirements  identify 
the  various  blood  and  blood 
components  and  important  properties  of 
the  product,  demonstrate  that  the  CGMP 
requirements  have  been  met.  and 
facilitate  the  tracing  of  a  product  back 
to  Its  original  source  The  reporting 
requirements  inform  FDA  of  any 
deviations  that  occur  and  that  may 
require  immediate  corrective  action. 

Section  606.100(b)  (21  CFR 
606.100(b))  requires  that  written 
standard  operating  procedures  (SOP's) 
be  maintained  for  the  collection, 
processing,  compatibility  testing. 
storage,  and  distribution  of  blood  and 
blood  components  used  for  transfusion 
and  manufacturing  purposes.  Section 
606  100(c)  requires  the  review  of  all 
pertinent  records  to  a  lot  or  unit  of 
blood  prior  to  release  of  the  lot  or  unit. 
Any  unexplained  discrepancy  or  failure 
of  a  lot  or  unit  of  final  product  to  meet 
anv  of  its  specifications  must  be 
thoroughly  investigated,  and  the 
investigation,  including  conclusions 
and  followup,  must  be  recorded.  Section 
606  110(a)  (21  CFR  606.110(a))  requires 
a  phvsician  to  certif\  in  writing  that  the 
donor's  health  permits  plateletpheresis 
or  leukapheresis  if  a  variance  from 
additional  regulatory  standards  for  a 
specific  product  is  used  when  obtaining 
the  product  from  a  specific  donor  for  a 
specific  recipient.  Section  606.110(b) 
requires  establishments  to  request  prior 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  approval  for 
plasmapheresis  of  donors  who  do  not 
meet  donor  requirements.  The 
regulation  in  21  CFR  606.151(e)  requires 
that  records  of  expedited  transfusions  in 
life-threatening  emergencies  be 
maintained.  So  that  all  steps  in  the 


collection,  processing,  compatibility 
testing,  storage  and  distribution,  quality 
control,  and  transfusion  reaction  reports 
and  complaints  for  each  unit  of  blood 
and  blood  components  can  be  clearly 
traced,  21  CFR  606,160  requires  that 
legible  and  indelible  contemporaneous 
records  of  each  significant  step  be  made 
and  maintained  for  no  less  than  5  years. 
The  regulations  in  21  CFR  606.165 
require  that  distribution  and  receipt 
records  be  maintained  to  facilitate 
recalls,  if  necessarv.  Section  606.170(a) 
(21  CFR  606.170(a))  requires  records  to 
be  maintained  of  any  reports  of 
complaints  of  adverse  reactions  as  a 
result  of  blood  collection  or  transfusion. 
Each  such  report  must  be  thoroughly 
investigated,  and  a  written  report, 
including  conclusions  and  followup. 
must  be  prepared  and  maintained. 
Section  606, 170(b)  requires  that  fatal 
complications  of  blood  collections  and 
transfusions  be  reported  to  FDA  as  soon 
as  possible  and  that  a  written  report 
shall  be  submitted  within  7  days.  In 
addition  to  the  CGMP's  in  part'606  (21 
CFR  part  606],  there  are  regulations  in 
21  CFR  part  640  that  require  additional 
standards  for  blood  and  blood 
components  as  follows:  Sections 
640.2(f),  640  3(a),  640.4(a).  640, 25(b)(4) 
and  (c)(1),  640,27(b).  640, 31(b), 
640.33(b),  640,51(1)),  640.53(c). 
640.56(b)  and  (d),  640.61.  640.63(b)(3), 
(e)(1).  and  (e)(3).  640.65(b)(2).  640.66, 
640.71(b)(1).  640,72,  640.73.  and 
640.76(a)  and  (b)  (21  CFR  640.2(f), 
640.3(a),  640.4(a).  640.25(b)(4)  and 
(c)(1),  640.27(b),  640.31(b).  640.33(b), 
640.51(b),  640.53(c),  640.56(b)  and  (d), 
640.61,  640.63(b)(3),  (e)(1)  and  (e)(3), 
640.65(b)(2).  640.66,  640.71(b)(1). 
640,72,  640.73,  and  640.76(a)  and  (b)). 
The  information  collection  requirements 
and  estimated  burdens  for  these 
regulations  are  included  in  the  part  606 
burden  estimates,  as  described  below. 


Respond«its  to  this  collection  of 
information  are  licensed  and  unlicensed 
blood  establishments  inspected  by  FDA. 
and  other  transfusion  services  inspected 
by  the  Health  Care  Financing 
Administration  (HCFA)  .  Based  on 
FDA's  registration  system,  there  are  an 
estimated  3,032  registered  blood 
establishments  inspected  by  FDA  of 
which  1,349  perform  phoresis.  Based  on 
information  provided  by  HCFA,  there 
are  an  estimated  3,400  transfusion 
services  inspected  by  HCFA.  An 
estimated  27  million  units  of  Whole 
Blood  and  blood  components  are 
collected  annually.  The  recordkeeping 
chart  reflects  the  estimate  that  95 
percent  of  the  recordkeepers,  which 
collect  98  percent  of  the  blood  supply, 
had  developed  SOP's  as  part  of  their 
customary  and  usual  business  practice. 
Establishments  may  minimize  burdens 
associated  with  the  CGMP  and  related 
regulations  by  using  model  SOP's 
developed  by  industries'  accreditation 
organizations.  These  accreditation 
organizations  represent  almost  all 
registered  blood  estabUshments.  The 
total  annual  responses  in  the  reporting 
chart  for  fatality  reporting  are  based  on 
an  annual  average  of  fatality  reports 
submitted  to  FDA.  The  annual 
frequency  of  recordkeeping  and  total 
annual  records,  and  the  estimated 
reporting  emd  recordkeeping  burden 
hours  are  based  on  information 
provided  by  industry,  and  FDA's 
experience.  Under  §  606.110(h),  licensed 
estabUshments  submit  supplements  to 
their  biologies  license  applications  to 
request  prior  CBER  approval  of 
plasmapheresis  donors  who  do  not  meet 
donor  requirements.  The  information 
collection  requirements  for  §  606.110(b) 
are  reported  under  0MB  control  nimiber 
0910-0315. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section' 


606.170(b) 


No.  of  Re- 
spondents 


75 


Annual  Fre- 
quency per  Re- 
sponse 


1 


Total  Annual 
Responses 


75 


Hours  per  Re- 
sponse 


20 


Total  Hours 


1,500 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2The  reporting  requirement  in  §640.73,  which  addresses  the  reporting  of  fatal  donor  reactions,  is  included  in  the  estimate  for  §606.170(b). 


Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section^ 

M«  «#  Q«>^«r,^    i      Annual  Fre- 
No.  of  Record-           nupnrv  n^r 
woonor<t                Quency  per 
Keepers            Recordkeeping 

Total  Annual 
Records 

Hours  per  Rec- 
ordkeeper 

Total  Hours 

606  100(b) 
606  100(c) 
606  110(a) 
606  151(e) 
606  160 

322' 
152* 
685 
322' 
3223 

1 

26 

5 

12 
1,677 

322 

4,000 

340 

.      3.864 

540.000 

24 

1 

0.5 
0.083 
0.5 

7.728 

4.000 

170 

321 

270.000 
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Table  2.— Estimated  Annual  Recordkeeping  Burden'— Continued 


21  CFR  Section^ 

No  of  Record- 
keepers 

Annual  Fre- 
quency per 
Recordkeeping 

Total  Annual 
Records 

Hours  per  Rec- 
ordkeeper 

Total  Hours 

606.165 

606.170(a) 

Total 

152* 
3223 

3.553 
12 

540,000 
3,864 

0.083 

1 

44,820 

3,864 

330,903 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
2 The  recordkeeping  requirements  in  §§ 640.3(a)(1),  640.4(a)(1),  and  640.66,  which  address  the  maintenance  of  SOP's,  are  included  in  the  es- 
timate tor  §606. 100(b);  the  recordkeeping  reauirements  in  §  640.27(b),  which  address  the  maintenance  of  donor  health  records  for 
plateletpheresis,  are  included  in  the  estimate  for  §606.110(a);  and  the  recordkeeping  requirements  in  §§640  2(f)  640  3(a)(2)  640  3(f1 
f1^fLl'.%\^°o25('')W  «"^  C^X^)'  640.31(b),  640.33(b),  640.51(b),  640.53(c),  640.56(b)  and  (d),  640  61,^640  63  bj(3)(e)m'and^(e)(3^^^ 
fL^J^^^F^'  640.71(b)(1),  640.72,  and  640.76(a)  and  (b),  which  address  the  maintenance  of  various  records,  are  included  in  the  estimate  for 
9006.160 

35  percent  of  HCFA  and  FDA-registered  blood  establishments  (0.05  X  (3,400  +  3  032)) 
*5  percent  of  FDA-registered  establishments  (3,032) 
55  percent  of  pheresis  establishments  (1,349) 


Dated:  June  27,  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-16978  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  OON-12261 

Agency  Information  Collection 
Activities;  Submission  tor  0M8 
Review;  Comment  Request 
Investigational  Device  Exemptions. 
Reports,  and  Records 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  conmients  on  the 
collection  of  information  by  August  7, 
2000 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Qffice 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington.  DC  20503.  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  .^dministration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-122.3 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 


has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Investigational  Device  Exemptions, 
Report.s.  and  Rp( ordji— 21  CFR  Part  812 
(OMB  Control  \o.  0910-0078)— 
Extension 

Section  520(g)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360j(g))  establishes  the  statutory 
authority  to  collect  information 
regarding  investigational  devices  and 
establishes  rules  under  which  new 
medical  devices  may  be  tested  using 
human  subjects  in  a  clinical  setting.  The 
FDA  Modernization  Act  of  1997  added 
section  520(g)(6)  to  the  act  and 
permitted  changes  to  be  made  to  either 
the  investigational  device  or  to  the 
clinical  protocol  without  FDA  approval 
of  an  investigational  device  exemption 
(IDE)  supplement. 

An  IDE  allows  a  device,  which  would 
otherwise  be  subject  to  provisions  of  the 
act,  such  as  premarket  notification  or 
premarket  approval,  to  be  used  in 
investigations  involving  human  subjects 
in  which  the  safety  and  effectiveness  of 
the  device  is  being  studied.  The  purpose 
of  part  812  (21  CFR  part  812)  is  to 
encourage,  to  the  extent  consistent  with 
the  protection  of  public  health  and 
safety  and  with  ethical  standards,  the 
discovery  and  development  of  useful 
devices  intended  for  human  use.  The 
IDE  regulation  is  designed  to  encourage 
the  development  of  useful  medical 
devices  and  allow  investigators  the 
maximum  freedom  possible,  without 
jeopardizing  the  health  and  safety  of  the 
public  or  violating  ethical  standards. 

To  do  this,  the  regulation  provides  for 
different  levels  of  regulatory  control 
depending  on  the  level  of  potential  risk 
the  investigational  device  presents  to 
hiunan  subjects.  Investigations  of 
significant  risk  devices,  those  that 
present  a  potential  for  serious  harm  to 
the  rights,  safety,  or  welfare  of  human 


subjects,  are  subject  to  the  full 
requirements  of  the  IDE  regulation. 
Nonsignificant  risk  device 
investigations,  those  that  do  not  present 
a  potential  for  serious  harm,  are  subject 
to  the  reduced  burden  of  the  abbreviated 
requirements. 

The  regulation  also  includes 
provisions  for  treatment  IDE's.  The 
purpose  of  these  provisions  is  to 
facilitate  the  availability,  as  early  in  the 
device  development  process  as  possible, 
of  promising  new  devices  to  patients 
with  life-threatening  or  serious 
conditions  for  which  no  comparable  or 
satisfactorv  alternative  therapy  is 
available 

Section  812.10  allows  the  sponsor  of 
the  IDE  to  request  a  waiver  to  all  of  the 
requirements  of  part  812  This 
information  is  needed  for  FDA  to 
determine  if  waiver  of  the  requirements 
of  part  812  will  impact  the  public's 
health  and  safety 

Sections  812  20,  812.25,  and  812.27, 
consist  of  the  information  necessary  to 
file  an  IDE  application  with  FDA.  The 
submission  of  an  IDE  application  to 
FDA  is  required  only  for  significant  risk 
device  investigations.  Section  812.20 
lists  the  data  requirements  for  the 
original  IDE  application,  §  812.25  lists 
the  contents  of  the  investigational  plan, 
and  §  812.27  lists  the  data  relating  to 
previous  investigations  or  testing  The 
information  in  this  original  IDE 
application  is  evaluated  bv  the  Center 
for  Devices  and  Radiological  Health  to 
determine  whether  the  proposed 
investigation  will  reasonably  protect  the 
public  health  and  safety,  and  for  FDA  to 
make  a  deternunation  to  approve  the 
IDE. 

Once  FDA  approves  an  IDE 
application,  a  sponsor  must  submit 
certain  requests  and  reports  Under 
§812.35,  a  sponsor  who  wishes  to  make 
a  change  in  the  investigation  which 
affects  the  scientific  soundness  of  the 
study  or  the  rights,  safety,  or  welfare  of 
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the  subjects  is  required  to  submit  a 
request  for  the  change  to  FDA.  Under 
§  812.150.  a  sponsor  is  required  to 
submit  reports  to  FDA.  These  requests 
and  reports  are  submitted  to  FDA  as 
supplemental  applications.  This 
information  is  needed  for  FDA  to  ensure 
protection  of  human  subjects  and  to 
allow  review  of  the  study's  progress. 

Section  812.36(c)  identifies  the 
information  necessary  to  file  a  treatment 
IDE  application.  FDA  uses  this 
information  to  determine  if  wider 
distribution  of  the  device  is  in  the 
interests  of  the  public  health.  Section 
812.36(f)  identifies  the  reports  required 
to  allow  FDA  to  monitor  the  size  and 
scope  of  the  treatment  IDE,  to  assess  the 
sponsor's  due  diligence  in  obtaining 
marketing  clearance  of  the  device  and  to 
ensure  the  integrity  of  the  controlled 
clinical  trials. 


Section  812.140  hsts  the 
recordkeeping  requirements  for 
investigators  and  sponsors.  FDA 
requires  this  information  for  tracking 
and  oversight  piuposes.  Investigators 
are  required  to  maintain  records, 
including  correspondence  and  reports 
concerning  the  study:  records  of  receipt, 
use,  or  disposition  of  devices;  records  of 
each  subject's  case  history  and  exposure 
to  the  device;  informed  consent 
documentation;  study  protocol  and 
dociunentation  of  any  deviation  from 
the  protocol.  Sponsors  are  required  to 
maintain  records,  including 
correspondence  and  reports  concerning 
the  study;  records  of  shipment  and 
disposition;  signed  investigator 
agreements;  adverse  device  effects 
information;  and,  for  a  nonsignificant 
risk  device  study,  an  explanation  of  the 


nonsignificant  risk  determination, 
records  on  device  name  and  intended 
use,  study  objectives,  investigator 
information,  institutional  review  board 
(IRB)  information,  and  a  statement  on 
the  extent  that  good  manufacturing 
practices  will  be  followed. 

The  most  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers, 
investigators,  hospitals,  health 
maintenance  organizations,  and 
businesses. 

In  the  Federal  Register  of  April  13, 
2000  (65  FR  19912),  the  agency 
requested  comments  on  the  proposed 
coUection  of  information.  No  significant 
comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .— 

-Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per  Re- 
sponse 

Total  Annual 
Responses 

Hours  per  Re- 
sponse 

Total  Hours 

812.10 

812.20,812.25,  and  812.27 
812.35  and  812.150  (Significant) 
8 1 2  1 50  (Nonsignificant) 

9^2  36(0) 
312.36(f) 
Total 

1 

600 

600 

600 

6 

6 

1 

0.5 

7 

0.017 

1 

2 

1 

300 

4,200 

10 

6 

12 

1 

80 

6 

6 

120 

20 

1 

24.000 

25.200 

60 

720 

240 

50.221 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 

No.  of  Record- 
keepers 

Annual  Fre- 
quency per 
Recordkeeping 

Total  Annual 
Records 

Hours  per  Rec- 
ordkeeper 

Total  Hours 

81240 

Original  Supplemental 

Nonsignificant 

Total 

600 
600 
600 

0.5 

7 

1 

300 

4,200 

600 

10 
1 
6 

3.000 

4.200 

3,600 

10,800 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


I  Reporting 

Section  812.10  estimates  are  based  on 
the  fact  that  FDA  has  received  very  few, 
if  any,  waiver  requests  in  the  past,  and 
estimates  that  ver\'  few  will  be 
submitted  in  the  future.  Therefore,  FDA 
estimates  a  minimal  burden  to  account 
for  waiver  requests. 

Sections  812.20,  812.25,  and  812.27 
estimates  cure  based  on  the  average  of 
IDE  s  submitted  from  fiscal  years  1995 
through  1999.  FD.^  estimates  the  annual 
reporting  burden  for  one  IDE  original 
application  to  be  approximately  80 
hours,  and  the  annual  reporting  burden 
for  one  IDE  supplement  to  be 
approximately  6  hours. 

Sections  812.35  and  812.150  estimates 
are  based  on  the  average  of  IDE 


supplements  submitted  from  fiscal  years 
1995  through  1999  for  significant  risk 
device  studies.  FDA  estimates  the 
armual  reporting  burden  for  one  IDE 
supplement  to  be  approximately  6 
hours. 

The  reporting  burden  for 
nonsignificant  risk  device  studies 
(§812.150)  is  negligible.  Nonsignificant 
risk  device  studies  are  not  reported  to 
FDA  unless  a  problem  is  reported  such 
as  an  unanticipated  adverse  device 
reaction,  failure  to  obtain  informed 
consent,  withdrawal  of  IRB  approval,  or 
a  recall  of  a  device.  In  the  past,  an 
average  of  10  incidences  or  less 
annually  have  been  reported  to  FDA. 
Section  812.36(c)  and  (f)  estimates  are 
based  on  FDA's  experience  with  the 


treatment  use  of  drugs  and  knowledge  of 
the  types  of  devices  that  may  meet  the 
treatment  use  criteria.  FDA  estimates 
that  an  average  of  six  treatment  use 
applications  will  be  submitted  each 
year.  FDA  estimates  that  it  will  take 
approximately  120  hours  to  prepare  a 
treatment  IDE  and  the  total  annual 
burden  for  preparing  applications  will 
be  720  hours.  FDA  also  estimates  that  it 
will  take  approximately  20  hours  to 
prepare  a  semiaimual  report,  resulting 
in  a  total  aimual  burden  of  240  hours  for 
aimual  reports. 

n.  Recordkeeping 

Section  812.40  estimates  are  based  on 
conversations  with  manufacturers, 
industry  trade  association  groups,  and 


41678 


Federal  Register/ Vol.  65,  No.  130 /Thursday,  July  6.  2000 /Notices 


businesses  over  the  last  3  years.  For 
significant  risk  device  investigations, 
FDA  has  estimated  that  the 
recordkeeping  burden  for  preparing  an 
original  IDE  submission  averages  10 
hours  for  each  original  IDE  submission. 
Similarly,  through  the  same 
conversations  mentioned  above,  FDA 
has  estirftated  recordkeeping  for  each 
supplement  requires  1  hour.  The 
recordkeeping  burden  for  nonsignificant 
risk  device  investigations  is  difficult  to 
estimate  because  nonsignificant  risk 
device  investigations  are  not  required  to 
be  submitted  to  FDA.  The  IDE  staff 
estimates  that  the  number  of 
recordkeepers  for  nonsignificant  risk 
device  investigations  is  equal  to  the 
number  for  active  significant  risk  device 
investigations.  The  recordkeeping 
burden,  however,  is  reduced  for 
nonsignificant  risk  device  studies.  It  is 
estimated  that  600  recordkeepers  will 
spend  6  hours  each  in  maintaining  these 
records. 

Dated:  June  27.  2000. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 

[FR  Doc.  00-16974  Filed  7-5-00;  8:45  am) 

BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0928] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request:  Request 
for  Samples  and  Protocols 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

summary:  The  Food  and  Drug 
-Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  7, 
2000. 

ADDRESSES:  Submit  vmtten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regidatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Tavlnr,  Desk  OfTirPr  for  FDA 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 


Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827^659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Request  for  Samples  and  Protocols 
(OMB  Control  Number  0910-0206)— 
Extension 

Under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262),  FDA 
has  the  responsibility  to  issue 
regulations  that  prescribe  standards 
designed  to  ensure  the  safety,  purity, 
and  potency  of  biological  products  and 
to  ensure  that  licenses  for  such  products 
are  only  issued  when  a  product  meets 
the  prescribed  standards.  Under  §610.2 
(21  CFR  610.2),  FDA  may  at  any  time 
require  manufactiu«rs  of  licensed 
biological  products  to  submit  to  FDA 
samples  of  any  lot  along  with  the 
protocols  showing  the  results  of 
applicable  tests  prior  to  marketing  the 
lot  of  the  product.  In  addition  to  §  610.2, 
there  are  other  regulations  that  require 
the  submission  of  samples  and  protocols 
for  specific  licensed  biological  products 
as  follows:  Sections  640.101(f)  (21  CFR 
640.101(f))  (Immune  Globulin  (Human)), 
660.6  (21  CFR  660.6)  (Antibody  to 
Hepatitis  B  Surface  Antigen),  660.36  (21 
CFR  660.36)  (Reagent  Red  Blood  Cells), 
and  660.46  (21  CFR  660.46)  (Hepatitis  B 
Surface  Antigen). 

Section  640.101(f)(2)  requires  for  each 
lot  of  Immune  Globulin  (Human) 
product,  the  submission  of  all  protocols 
relating  to  the  history  of  the  product  and 
all  results  of  all  tests  prescribed  in  the 
additional  standards  for  the  product. 

Section  660.6(a)  provides 
requirements  for  the  frequency  of 
submission  of  samples  fi-om  each  lot  of 
Antibody  to  Hepatitis  B  Surface  Antigen 
product,  and  §  660.6(b)  provides  the 
requirements  for  the  submission  of  a 
protocol  containing  specific  information 
along  with  each  required  sample.  For 
§  660.6  products  subject  to  official 
release  by  FDA,  one  sample  from  each 
filling  of  each  lot  is  required  to  be 
submitted  along  with  a  protocol 
consisting  of  a  summary  of  the  history 
or  manufacture  of  the  product, 
including  all  results  of  each  test  for 
which  test  results  are  requested  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  After  official  release  is 
no  longer  required,  one  sample  along 
with  a  protocol  is  required  to  be 
submitted  at  an  interval  of  90  days.  In 
addition,  samples,  which  must  be 
accompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 


if  continued  evaluation  is  deemed 
necessary. 

Section  660.36(a)  requires,  after  each 
routine  establishment  inspection  by 
FDA,  the  submission  of  samples  ft-om  a 
lot  of  final  Reagent  Red  Blood  Cell 
product  along  with  a  protocol 
containing  specific  information.  Section 
660.36(a)(2)  requires  a  protocol 
containing  information  including,  but 
not  limited  to,  manufacturing  records, 
test  records,  and  test  results.  Section 
660.36(b)  requires  a  copy  of  the 
antigenic  constitution  matrix  specifying 
the  antigens  present  or  absent  to  be 
submitted  to  FDA  at  the  time  of  initial 
distribution  of  each  lot. 

Section  660.46(a)  provides 
requirements  for  the  frequency  of 
submission  of  samples  from  each  lot  of 
Hepatitis  B  Surface  Antigen  product, 
and  §  660.46(b)  provides  the 
requirements  for  the  submission  of  a 
protocol  containing  specific  information 
along  with  each  required  sample.  For 
§660.46  products  subject  to  official 
release  by  FDA,  one  sample  from  each 
filling  of  each  lot  is  required  to  be 
submitted  along  with  a  protocol 
consisting  of  a  summary  of  the  history 
or  manufacture  of  the  product, 
including  all  results  of  each  test  for 
which  test  results  are  requested  by 
CBER.  After  notification  of  official 
release  is  received,  one  sample  along 
with  a  protocol  is  required  to  be 
submitted  at  an  interv  al  of  90  days.  In 
addition,  samples,  which  must  be 
accompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 
if  continued  evaluation  is  deemed 
necessary. 

Samples  and  protocols  are  required  by 
FDA  to  help  ensure  the  safety,  purity,  or 
potency  of  the  product  because  of  the 
potential  lot-to-lot  variability  of  a 
product  produced  from  living 
organisms.  In  cases  of  certain  biological 
products  (e.g.,  Albumin.  Plasma  Protein 
Fraction,  and  specified  biotechnology' 
and  specified  synthetic  biological 
products)  that  are  known  to  have  lot-to- 
lot  consistency,  official  lot  release  is  not 
normally  required.  However, 
submissions  of  samples  and  protocols  of 
these  products  may  still  be  required  for 
surveillance,  licensing,  and  export 
purposes,  or  in  the  event  that  FDA 
obtains  information  that  the 
manufacturing  process  may  not  result  in 
consistent  quality  of  the  product. 

The  following  liurden  estimate  is  for 
protocols  required  to  be  submitted  with 
each  sample.  The  collection  of  samples 
is  not  a  collection  of  information  under 
5  CFR  1320.3(h)(2).  Respondents  to  the 
collection  of  information  under  S  610.2 
are  manufacturers  of  any  licensed 
biological  product.  Respondents  to  the 
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collection  of  information  under 
§§640.101(0(2).  660.6(b).  660.36(a)(2) 
and  (b),  and  660.46(b)  are  manufacturers 
of  the  specific  products  referenced 
previously.  The  estimated  number  of 
respondents  for  each  regulation  is  based 
on  the  annual  number  of  manufacturers 
that  submitted  samples  and  protocols 
for  biological  products,  including 
submissions  for  lot  release,  surveillance, 
licensing,  or  export.  There  are  an 
estimated  350  manufacturers  of  licensed 
biological  products,  however,  based  on 
information  obtained  from  FDA's  data 
base  system,  approximately  100 
manufacturers  submitted  samples  and 
protocols  in  1998,  under  the  regulations 
cited  previously.  FDA  estimates  that 
approximately  86  manufacturers 
submitted  protocols  under  §610.2,  and 
14  manufacturers  submitted  protocols 
under  the  regulations  for  the  specific 


products.  FDA  had  previously  estimated 
80,  instead  of  90,  manufacturers  would 
submit  samples  and  protocols  annually 
under  all  the  regulations  cited 
previously  to  account  for  biotechnology 
firms  that  are  exempt  from  lot  release 
requirements.  Because  biotechnology 
firms  may  still  be  required  to  submit 
samples  and  protocols  for  purposes 
other  than  lot  release,  as  explained 
previously,  the  number  of  respondents 
for  §  610.2  in  this  estimate  includes 
them.  The  slight  increase  in  the  total 
estimated  number  of  respondents  (100) 
is  due  to  a  normal  variation  in  aimual 
submissions. 

The  total  annual  responses  are  based 
on  FDA's  final  actions  completed  in 
fiscal  year  1998,  which  totaled  7,221,  for 
the  various  submission  requirements  of 
samples  and  protocols  for  biological 
products.  The  rate  of  final  actions  is  not 


expected  to  change  significantly  in  the 
next  few  years.  The  hours  per  response 
are  based  on  information  provided  by 
industry.  The  burden  estimates 
provided  by  industry  ranged  fi-om  1  to 
5.5  hours.  Under  §  610.2,  the  hours  per 
response  are  based  on  the  average  of 
these  estimates  and  rounded  to  3  hours. 
Under  the  remaining  regulations,  the 
hours  per  response  are  based  on  the 
higher  end  of  the  estimate  (rounded  to 
5  or  6  hours)  since  more  information  is 
generally  required  to  be  submitted  in 
the  protocol  than  under  §  610.2. 

In  the  Federal  Register  of  March  22, 
2000  (65  FR  15341),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  significant 
comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .— 

-Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per  Re- 
sponse 

Total  Annual 
Responses 

Hours  per  Re- 
sponse 

Total  Hours 

610.2 

640.101(f)(2) 

660.6(b) 

660.36(a)(2)  and  (b) 

660.46(b) 

Total 

86 
5 
6 
1 
2 
100 

82.72 

4.40 

11.33 

1 
8 

7,114 
22 
68 

1 
16 

7,221 

1 

3 
5 
5 
6 

5 

21,342 

110 

340 

6 

80 

21,878 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  June  27,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

fFR  Doc.  00-16975  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  OON-1072] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request: 
Administrative  Detention  and  Banned 
Medical  Devices;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
,\dininistration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995.  This  document 


also  corrects  several  errors  that 
appeared  in  Table  1  of  a  notice 
published  in  the  Federal  Register  of 
March  31,  2000  (65  FR  17282). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  7, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA.- 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Administrative  Detention  and  Banned 
Medical  Devices— 21  CFR  800.55(g). 
800.55(k),  895.21.  and  895.22  (OMB  No. 
0910-01 14)— Extension 

FDA  has  the  statutor\  authority  under 
section  304(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
334(g)),  to  detain  during  establishment 
inspections  devices  that  are  believed  to 
be  adulterated  or  misbranded.  On  March 
9,  1979,  FDA  issued  a  final  regulation 
on  administrative  detention  procedures, 
which  includes,  among  other  things, 
certain  reporting  requirements 
(§  800.55(g)  (21  CFR  800.55(g)))  and 
recordkeeping  requirements 
(§  800.55(k)).  Under  §  800.55(g),  an 
applicant  of  a  detention  order  must 
show  documentation  of  ownership  if 
devices  are  detained  at  a  place  other 
than  that  of  the  appellemt.  Under 
§  800.55(k),  the  ovraer  or  other 
responsible  person  must  supply  records 
about  how  the  devices  may  have 
become  adulterated  or  misbranded,  as 
well  as  records  of  distribution  of  the 
detained  devices.  These  recordkeeping 
requirements  for  administrative 
detentions  allow  FDA  to  trace  devices 
for  which  the  detention  period  expired 
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before  a  seizure  is  accomplished  or 
injunctive  relief  is  obtained. 

FDA  also  has  the  statutory  authority 
under  section  516  of  the  act  (21  U.S.C. 
360f)  to  ban  devices  that  present 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injiuy.  The  final  regulation  for 
banned  devices  contains  certain 
reporting  requirements  (§§  895.21(d) 
and  895.22(a)  (21  CFR  895.21(d)  and 
895.22(a))).  Section  895.21(d)  states  that 
if  the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  decides  to  initiate  a 
proceeding  to  make  a  device  a  banned 
device,  a  notice  of  proposed  rulemaking 
will  be  published  in  the  Federal 
Register,  and  this  notice  will  contain 
the  finding  that  the  device  presents  a 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 


illness  or  injury.  The  notice  will  also 
contain  the  reasons  why  the  proceeding 
was  initiated,  an  evaluation  of  data  and 
information  obtained  under  other 
provisions  of  the  act,  any  consultations 
with  the  panel,  and  a  determination  as 
to  whether  the  device  could  be 
corrected  by  labeling  or  change  of 
labeling,  or  change  of  advertising,  and  if 
that  labeling  or  change  of  advertising 
has  been  made.  Under  §  895.21(d),  any 
interested  person  may  request  an 
informal  hearing  and  submit  written 
comments.  Under  §895.22,  a 
manufacturer,  distributor,  or  importer  of 
a  device  may  be  required  to  submit  to 
FDA  all  relevant  and  available  data  and 
information  to  enable  the  Commissioner 
to  determine  whether  the  device 
presents  substantial  deception, 
unreasonable  and  substantial  risk  of 


illness  or  injury,  or  unreasonable,  direct, 
and  substantial  danger  to  the  health  of 
individuals. 

Respondents  to  this  collection  of 
information  are  those  manufacturers, 
distributors,  or  importers  whose 
products  FDA  seeks  to  detain  or  ban. 

In  the  Federal  Register  of  March  31, 
2000  (65  FR  17282).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  significant 
comments  were  received  .*lIso.  in  thp 
notice  published  in  the  Federal  Register 
of  March  31,  2000  (65  FR  17282  at 
17283),  Table  1  contained  several  errors. 
Table  1  of  this  document  corrects  those 
errors. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


800.55(g)(1)  and(g)(2) 

895.22(a) 

Total 


No  of 
Responcients 


1 
26 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


1 
26 


Hours  per 
Response 


1 
16 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  coHection  of  information. 

Table  2.— Estimated  Anjwal  Recordkeeping  Burden' 


Total  Hours 


1 
416 
441 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  AnrKial            Hours  per 
Records             Recordkeeper 

Total  Hours 

800.55(k) 

1 

1 

1 

20 

20 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infofmatkjn. 


Over  the  past  3  years,  there  has  been 
an  average  of  one  new  administrative 
detention  action  per  year.  Each 
administrative  detention  will  have 
varying  amoimts  of  data  and 
information  that  must  be  maintained. 
Historically,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  has  had 
very  few  or  no  annual  responses  for  this 
information  collection  and  normally 
reports  one  response  per  year.  CDRH  is 
anticipating  a  banning  action  in  fiscal 
year  2000  that  will  involve  26  firms. 

Dated:  June  28.  2000. 
William  K.  Hubbard. 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
FR  Doc.  00-17021  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  and  Drug  Administration/Industry 
Exchange  Workshop  on  Scale-Up  and 
Postapproval  Changes  (SUPAC), 
Supplements,  and  Other  Postapproval 
Changes;  PubMc  Workshop 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Office  of  the 
Conunissioner,  Office  of  Regulatory 
Affairs,  Center  for  Drug  Evaluation  and 
Research,  and  the  Central  Region  Small 


Business  Assistance  Office,  and  the 
Pacific  Region  .Small  Business  Office,  in 
cooperation  with  the  International 
Society  for  Pharmaceutical  Engineering 
(ISPE)  is  announcing  two  workshops 
entitled  FD.\  Industry-  Exchange 
Wnrtvshkjfjs  on  Scale-Up  and 
Pistappruval  Changes  (SUPAC), 
Supplements,  and  Other  Postapproval 
Changes.  The  workshops  are  intended  to 
review  the  scientific,  regulatory ,  and 
quality  basis  of  SUPAC;  discuss  current 
issues;  and  provide  attendees  with 
information  on  the  impact  of  the  SUPAC 
guidances  that  have  been  finalized,  as 
well  as  futiue  agency  efforts  in  this  area. 

Date  and  Time:  See  Table  1  following 
the  Location  section  of  this  document. 
Location:  See  Table  1  below. 
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Table  1 

Workshop  Address 

Date  and  Local  Time 

Long  Beach  Convention  Center, 
300  East  Ocean  B)vd., 
Long  Beach,  CA  90802. 

Tuesday,  Septemt>er  26,  2000, 
9  a.m.  to  4:30  p.m. 
Pacific  time. 

Embassy  Suites   150  Anza  Blvd., 
Burlingame   CA  94010, 
650-340-0327. 

Friday,  December  8,  2000, 
9  am  to  4:30  p.m. 
Pacific  tirrte. 

Contact:  Marcia  Madrigal.  Industry 
and  Small  Business  Representative, 
Food  and  Drug  Administration,  Oakland 
Federal  Bldg  ,  1301  Qay  St..  suite 
1 180N.  Oakland,  CA  94612,  510-637- 
3980;  FAX  510-637-3977  or  via  e-mail: 
mmadriga@Dra.fda,eov. 

Registration  The  registration  fee  is 
S295  for  ISPE  members  and  $450  for 
nonmembers  (which  will  cover 
refreshment.s.  lunc;h.  and  matHfials).  The 
i.SPE  ta,x  number  is  FEI  59-2009272. 
(".ontact  ISPE  for  registration  forms,  and 
other  registration  details  at  ISPE  3816 
VV.  Linebaugh  Ave.  suite  412.  Tampa. 
FL  33624,  81J-960-2105;  FAX  813- 
264-2816,  or  visit  the  ISPE  website  at 
http://wvvrw.ispe.org.  Registrations  are 
due  1  week  prior  to  the  start  of  each 
course  Space  is  limited,  therefore, 
interested  parties  are  encouraged  to 
register  early  Limited  onsite  registration 
mav  be  available.  Please  arrive  early  to 
ensure  prompt  registration.  Persons 
needing  hotel  rooms  for  the  Embassy 
Suites  location  on  December  8.  2000. 
should  mention  that  thev  are  attending 
the  FDA/SUPAC  workshop.  A  special 
rate  is  available  until  November  16, 
2000.  or  until  the  room  block  is 
exhausted,  whichever  comes  first. 

If  vou  need  special  accommodations 
due  to  a  disability,  please  contact  ISPE 
at  least  7  days  in  advance. 

SUPPLEMENTARY  INFORMATION:  The 

workshops  are  designed  to  help  achieve 
objectives  set  forth  in  section  406  of  the 
FDA  Modernization  Act  of  1997  (21 
U.S.C  393)  and  discussed  in  the  FDA 
Plan  for  Statutorv  Compliance,  which 
include  working  more  closely  with 
stakeholders:  maximizing  the 
availability  of,  and  clarifying 
information  about  the  process  for  review 
and  submissions;  and  ensuring  access  to 
needed  scientific  and  technical 
expertise. 

The  workshops  also  are  consistent 
with  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Public  Law 
104-121),  as  outreach  activities  by 


Government  agencies  directed  to  small 
businesses. 

The  topics  to  be  discussed  include  the 
following:  (1)  The  historj'  of  SUP  AC 
development;  (2)  the  impact  of  scale-up 
postapproval  change  guidances  and  of 
the  regulation  rewrite  of  21  CFR  314.70 
(Supplements  and  other  changes  to  an 
approved  application);  (3)  comparison 
of  SUP  AC  immediate-release  solid 
dosage  forms,  modified-release  oral 
dosage  forms,  and  semisolid-topical 
dosage  forms:  (4)  postapproval  changes 
sterile  aqueous  solutions;  (5)  FDA  field 
staffs  involvement  in  SUPAC;  (6) 
description  and  use  of  the  equipment 
addenda  to  SLTAC;  and  (7)  facts, 
figures,  and  future  directions. 

Dated:  lune  2:"   2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(PR  Doc.  00-16979  Filed  7-5-00;  8:45  amj 

BiLLING  CODE  4160-^1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 


instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technologA'. 

Proposed  Project:  Schciiarships  for 
Disadvantaged  Students  Pr(n;ram — ^New 

The  Scholarships  for  Disadvantaged 
Students  (SDS)  Program  has  as  its 
purpose  the  provision  of  funds  to 
eligible  schools  to  provide  scholarships 
to  full-time,  financially  needy  students 
from  disadvantaged  backgrounds 
enrolled  in  health  professions  and 
nursing  programs. 

To  qualify  for  participation  in  the  SDS 
program,  a  school  must  be  carrying  out 
a  program  for  recruiting  and  retaining 
students  firom  disadvantaged 
backgrounds,  including  students  who 
are  members  of  racial  and  ethnic 
minority  groups  (section  737(d)(1)(B)  of 
the  PHS  Act).  A  school  must  meet  the 
eUgibility  criteria  to  demonstrate  that 
the  program  has  achieved  success  based 
on  the  number  and/or  percentage  of 
disadvantaged  students  who  graduate 
from  the  school.  In  awarding  SDS  funds 
to  eligible  schools,  funding  priorities 
must  be  given  to  schools  based  on  the 
proportion  of  graduating  students  going 
into  primary  care,  the  proportion  of 
underrepresented  minority  students, 
and  the  proportion  of  graduates  working 
in  medically  imderserved  communities 
(section  737(c)  of  the  PHS  Act). 

The  estimated  response  burden  is  as 
follows: 
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Form 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Hours  per  re- 
sponse 

Total  tiour  bur- 
den 

SDS .,.. 

450 

1 

25.5 

11,475 

Total 

450 

11,475 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  29,  2000. 

Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-16973  Filed  7-5-00;  8:45  am] 

BtLLMQ  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(6)  and  552b(c)(9)(B),  title  5 
U.S.C,  as  amended.  The  discussions 
could  reveal  information  of  a  personal 
natxire  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  the 
premature  disclosure  of  discussions 
related  to  personnel  and  programmatic 
issues  would  be  likely  to  significantly 
frustrate  the  subsequent  implementation 
of  recommendations. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Cancer  Institute, 
Subcommittee  A — Clinical  Sciences  and 
Epidemiology. 

Dafe;July  24,  2000. 

Time:  8:30  a.m.  to  4:00  p.m. 

Agenda:  Discussion  of  personnel  and 
programmatic  issues  and  Review  and 
evaluate  individual  Principal  Investigators. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  floor.  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Abby  Sandler,  Executive 
Secretary,  Institute  Review  Office,  Office  of 
the  Director,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard,  Room  7019,  Bethesda,  MD  20892. 
(301)  496-7628. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 


Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  29,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17096  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse: 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Program 
Projects. 

Date:  August  4,  2000. 

Time;  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Rita  Liu,  Health  Scientist 
Administrator,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS.  6001  Executive 
Boulevard.  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  443-2620. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 


Dated:  June  29,  2000. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17097  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Phase  II 
SBIR:  "Prevention  Activities  Handbook:  A 
Practioner's  Guide  to  Selecting  and 
Implementing  Interactive  Drug  Use 
Prevention  Activities  for  Children  and 
Adolescents". 

Date:  July  18,  2000. 

T/me.  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS,  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547,  (301)  435-1438. 

Name  of  Committee  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Clinical  Trial  Network  Administrative 
Coordinating  Center", 

Date:  July  25-26,  2000. 

Time:  9  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  June  29,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17098  Filed  7-5-00;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslteletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 

IS  hereby  given  of  the  following 
meeting 
1 1         The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel, 
(Teleconference). 

Date  :]u\y  13,2000. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg.  Rm  5As.25u, 
Bethesda,  MD  20892. 
1 1  Contact  Person:  John  R  Lymangrover  PhD, 

Scientific  Review  Administrator,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg., 
Room  5As25n.  Bethesda,  MD  20892,  301- 
594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
hmitations  imposed  by  the  review  and  ■ 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
■Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17099  Filed  7-5-00;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c){6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  ^ 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Mentored  Patient-Oriented 
Research  Career  Development  Awards 
(K23s). 

Date.July21,2000. 

Time:  10  a.m.  to  11  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS— East  Campus,  Building 
4401.  Conference  Room  122,  79  Alexander 
Drive.  Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Molecular  Epidemiologic 
Mentored  Scientific  Development  Awards 
(KOls). 

Date:  July  28,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS — East  Campus,  Building 
4401,  Conference  Room  122,  79  Alexander 
Drive,  Research  Triangle  Parte,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Admmistrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 


Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Mentored  Clinical  Scientist 
Development  Awards  (K08s). 

Z)afe.July28,  2000. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS— East  Campus,  Building 
4401,  Conference  Room  122,  79  Alexander 
Drive,  Research  Triangle  Park,  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Mentored  Patient-Oriented 
Reseeirch  Career  Development  Awards 
(K23s). 

Date:  July  28,  2000, 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS— East  Campus,  Building 
4401,  Conference  Room  122,  79  Alexander 
Drive.  Research  Triangle  Park,  NC  27709. 
(Telephone  Conference  Call) 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Research  Grant  Applications 
(ROls)  Review. 

Da/e.  July  31,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  NIEHS— East  Campus,  Building 
4401,  Conference  Room  122,  79  Alexander 
Drive,  Research  Triangle  Park,  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709. 
(919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  fit)m  Environmental  Exposures; 
93.142.  NEEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  June  23.  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-17100  Filed  7-5-00;  8:45  am] 

BILUI*G  COO€  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6},  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  July  6.  2000. 

Time:  11  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Fred  Altman,  Scientific 
Review  Administrator,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6220,  MSC 
9621,  Bethesda,  MD  20892-9621,  301-443- 
8962. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  7,  2000. 

Time;  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Asikiya  Walcourt, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  6001  Executive 
Boulevard.  Room  6138,  MSC  9606,  Bethesda, 
MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe;  July  31,2000. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 


Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6138,  Bethesda, 
MD  20892-9606,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  9-10,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda.  MD  20892-9608,  301-443-4728. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93. 242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  27,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-17101  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(b)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z?afe;  July  7,  2000. 

Time:  9:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  J.  Scott  Osborne,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4114,  MSC  7816. 
Bethesda,  MD  20892,  (301)  435-1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  10,  2000. 

Time:  9:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications, 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  J.  Scott  Osborne,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4114,  MSC  7816, 
Bethesda,  MD  20892,  (301)  435-1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Itafe;  July  10-11,2000. 

Time:  2:00  p.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Shirley  Hilden,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4218,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1198. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:]\ily  11.2000. 

Time:  11:00  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Iim,  2101 
Wisconsin  Avenue,  NW.  Washington,  DC 
20007. 

Contact  Person:  Shirley  Hilden,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4218,  MSC  7814, 
Bethesda.  MD  20892,  (301)435-1198. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z)afe;  July  11,2000. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  Nunn,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5202,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435-0910. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.  July  12-14,  2000. 

Time:  8:00  a.m.  to  5:00  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Patricia  H.  Hand, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767,  handp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  July  12-14,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Jefferson,  16th  and  M  Streets, 
NW.,  Washington,  DC  20036-3295. 

Contact  Person:  David  L.  Simpson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1278. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  July  12-13,2000. 

Time:  8:30  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Angela  M.  Pattatucci-* 
Aragon,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5220,  MSC  7852,  Bethesda,  MD  20892, 
(301)435-1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  July  12-13,2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street. 
NW.,  Washington,  DC  20037. 

Contact  Person:  Lawrence  N.  Yager, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
0903,  yagerl@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  July  12,  2000. 

Time:  9:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Michael  J.  Kozak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3170, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913,  kozakm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  July  12,2000. 

Time:  11:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5180.  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.  July  12,  2000. 

Time:  2:00  p.m.  to  3  JO  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  E)rive,  Room  2208,  MSC  7890, 
Bethesda,  MD  20892,  (301)  435-1037, 
dayc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  July  12-13,2000. 

Time:  2:00  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave.,  NW.,  Washington,  DC 
20008. 

Contact  Person:  Ranga  V  Srinivas, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1167,  srinivar@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  13-14,  2000. 


Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Ron  Manning.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4158,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1723. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and  . 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  2. 

Date:  July  13-14,  2000. 

Time:  8:00  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sami  A.  Mayyasi, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  '^view  and 
funding  cycle. 

Name  of  Committee:  Ct^iter  for  Scientific 
Review  Special  Emphasi'  Panel. 

Date:  July  13-14,2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Iim, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
NW.,  Washington,  DC  20007. 

Contact  Person:  Jean  Hickman,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4194,  MSC  7808, 
Bethesda,  MD  20892,  (301)  435-1146. 

This  notice  is  l>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote.  July  13,  2000. 

Time:  8:30  a.m.  to  9:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Philip  Perkins,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4148,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1718, 
perkins@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  13,2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place-  The  Latham  Hotel.  3000  M  Street, 
NVV;,  Washington.  DC  20007. 

Contact  Person:  Joanne  T.  Fujii.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5218,  Bethesda.  MD 
20892,  (301)  435-1178,  fujiijOdrg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  July  13-14.2000. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Philip  Perkins,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rcckledge  Drive,  Room  4148,  MSC  7804, 
Bethesda,  MD  20892,  (301)  43.5-1718, 
perkins@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to.the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe.-July  13,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesday,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  lohn  Bishop.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5180,  MSC  7844. 
Bethesda.  MD  20892,  (301)  435-1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe;  July  13-14,  2000 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Washington/Chevy 
Chase,  5520  Wisconsin  Ave.,  Bethesda,  MD 
20615. 

Contact  Person:  Nancy  Shinowara, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7814.  (301)  435-1173, 
shinowan@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  emd 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Empasis  Panel. 

Dote.July  13,  2000. 
Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3178, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
1258.  micklinm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group.  Biological  Sciences 
Subcommittee  1. 

Da/e.  Fuly  13-14,  2000. 

Time:  5;30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Nancy  Pearson,  Chief, 
Genetic  Sciences  Integrated  Review  Group, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2212,  MSC  7890,  Bethesda,  MD  20892. 
(301)  435-1047. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  July  14,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Karen  Sirocco,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3184,  MSC  7848. 
Bethesda,  MD  20892,  (301)  435-0676. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  July  14.  2000. 

Time:  1:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Richard  Panniers. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Ehnve,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  July  16-17.2000. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5104, 
7852,  Bethesda,  MD  20892,  (301)  435-1165. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  July  16-18,  2000. 

Time:  6:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western  University  Inn, 
Highway  54  East.  P.O.  Box  2118'.  Chapel  Hill, 
NC  27515-2118. 

Contact  Person:  Eugene  Vigil.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5144,  MSC  7840. 
Bethesda.  MD  20892.  (301)  435-1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  July  16-17,2000. 

Time:  7:00  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104, 
7852.  Bethesda,  MD  20892,  (301)  435-1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Pemel. 

Dafe;Iuly  17-18,  2000. 

Time:  8:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave 
NW.  Washington,  DC  20007. 

Contact  Person:  Jerry  L.  Klein,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4138.  MSC  7804, 
Bethesda,  MD  20892.  (301)  435-1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  July  17-18.2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave.,  NW..  Washington,  DC 
20008. 

Contact  Person:  Sally  Ann  Amero, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2206, 
MSC  7890.  Bethesda,  MD  20892,  (301)  435- 
1159,  ameros@crs.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  ]u\y  17-18.  2000. 

Time:  8:30  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Michael  Micklin, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258.  micklinm@crs.nih.gov. 

This  notice  is  being  published  less  than  15 
d^ys  prior  to  the  meeting  due  to  the  timing 
lirailations  imposed  by  the  review  and 
funding  cycle. 

1 1        Name  of  Committee:  Center  for  Scieiltific 
Review  Special  Emphasis  Panel. 

Date:]u\\  17,  2000. 

Time:  8:30  a.m.  to  9:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Versailles  IV 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Jerrold  Fried,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4126,  MSC  7802, 
Bethesda,  MD  20892,  (301)  435-1777. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.July  17,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852.  , 

Contact  Person:  Luigi  Giacometti, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Da/e.July.17-18,  2000. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Houston  Baker,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5112,  MSC  7854, 
(301)  435-1175,  bakerh@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;  July  17,  2000. 
Time:  9:00  a.m.  to  5:00  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jerrold  Fried,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4126,  MSC  7802. 
Bethesda,  MD  20892,  (301)  435-1777. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  July  17,  2000. 

Time:  1:00  p.m.  to  3:00  p.m. 

i4genda.To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padaralhsingh. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4146, 
MSC  7804.  Bethesda,  MD  20892.  (301)  435- 
1717. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  July  17-19,  2000. 

Time:  6:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Inn  at  Pen.  3600  Sanson  Street, 
Philadelphia,  PA  19104. 

Contact  Person:  Nancy  Lamontagne, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  29,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-17095  Filed  7-05-00;  8:45  am] 

BILUNG  CODE  4140-<>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review,  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  28,  2000. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0912,  levin@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  29,  2000. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172. 
MSC  7848,  Bethesda,  MD  20-892,  (301)  435- 
0912,  levinv@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  June  27,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  00-17102  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  hQUSiNGAND 
URBAN  DEVElOPMEN' 


DocKe'  Nf, 


4  563-^^-09] 


Notice  o*  Proposed  Information 
Collection  for  HOPE  vi  Survey 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 

ADDRESSES;  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  nxmiber  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Office,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  W.W.. 
Room  4238,  Washington,  DC  20410- 
5000. 

POR  FURTHER  INFORMATION  CONTACT: 
.Mudrea  .\!.  .laii.ii.dii.  (202)  708-3642, 
extension  4128  for  copies  of  the 
proposed  forms  and  other  available 
dociunents.  (This  is  not  a  toll-free 
number). 


SUPPLEMENTARY  INf^ORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
rrspond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  foUowinng 
information: 

Title  of  Proposal:  HOPE  VI  Survey. 

OMB  Number:  257-7. 

Description  of  the  need  for  the 
information  and  proposed  use:  One 
hundred  original  HOPE  VI  residents  at 
eight  sites  will  be  sm^eyed  by 
telephone  using  computer-assisted 
telephone  intervievdng  (CATI).  The 
residents  will  provide  information  on 
housing  choices  available  to  and  made 
by  original  residents,  satisfaction  with 
current  housing  neighborhood  locations. 


current  living  conditions,  attitudes 
toward  services  received  through  the 
HOPE  VI  Program,  and  current 
employment  status.  The  information 
will  help  HUD  increase  knowledge  of 
the  ways  in  which  housing  choices  and 
social  and  economic  outcomes  for 
original  residents  are  affected  by 
revitalization  efforts  at  selected  HOPE 
VI  sites.  Data  gathered  will  be  used  by 
the  Urban  Institute  and  a  contractor  to 
prepare  a  project  report  for  HUD.  HUD 
and  local  housing  agencies  could  benefit 
greatly  from  learning  more  about  what 
happens  to  original  families.  An 
incentive  payment  of  $20.00  will  be 
made  to  respondents  participating  in 
this  survey  in  order  to  ensure  a  high 
response  rate. 

Agency  form  numbers:  None. 

Members  of  affected  public: 
Individuals  or  households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  100  residents  at  eight 
HOPE  VI  sites,  one-time,  20  minutes 
(16,000  total  minutes),  266  total 
reporting  burden. 

Status  of  the  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  June  30,  2000. 

H.iioiii  I  ui  as. 

Assistant  Secretary  for  Public  and  Indian 
Housing 

BIL..ING  coot  4210-33-M 
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HOPE  Vi  SURVEY 
Group  '  and  Group  2  Sites 


INTRODUCTION 


Hello,  mv  "a  ^e  !S    (Interviewer  name)     and  I  am  calling  from  Abt  Associates. 

We  are  concuct  rig  a  research  project  ;o  una  out  how  families  are  doing  since  they  moved  out  of. 
(name  of  Qeveicprrient)    .  The  su^ey  includes  questions  about  your  new  house  or  apartment, 
your  new  neighborhood,  and  general  questions  about  things  that  have  happened  since  you 
moved    "akir^g  tns  s.-.e.  v,     '  a-  e  -c  effect  on  your  housing  subsidy,  and  all  of  your  answers 

will  be  "-ect  onvate 

We  would  like  'c  soea^  .vith     (name  of  head  of  household)    .  Is  that  you? 

[If  not  "eac  o'  ^^ousenoic] 

Mav    z  ease  speaK  A'ith  him/her  please? 

[Vyr^e'"'  "eac  answers   'epea'  '"•tr:  -^-a'e^ials.] 

[If  head  of  household  is  not  home] 

W^er  AOu  c  oe  a  good  time  for  me  to  try  back? 

[Recced  Gate  a'^^c  y-^e  ] 

You  usee  tc    ve  at      street  aocress  arc  apaa^ient  number)    .  Is  that  right? 

>es  iproceea  with  interview] 
No  'asK  r^ext  set  o^  Questions' 


If  No: 


^  eve'    ve  at  'nat  acc'ess'' 
Yes 
No       — ►       'ERMIN^'E  INTERVIEW 


If  Yes: 


What  yea's  tjid  vou  "ve  ""ere?    

(If  not  w  tn  r  a  ,ea'  Detce  or  after  date  above,  TERMINATE.) 

(If  within  a  ,ear  •'^^e'^  3S«  ' 

Did  you  '^ce  :eca  .se  they  were  renovating  the  development? 
Yes       — ►    PROCEED  WITH  INTERVIEW 
No         — »>    TERMINATE  INTERVIEW 
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"•All  questions  will  include  a  DK.  REFUSED,  and  NA  code  "* 

HOUSING  STATUS 

The  ^fst  feA  auest  o.ni>  as.i  aDoai  you  apartmeni  or  nouie  ivhere  you  live  novv. 


1 .    Is  tlie  housing  unit  you  now  live  in: 

1  public  housing, 

2  a  private  market  apartment, 

3  a  home  or  condominium  you  own 

4  homeless  shelter  or  shelter  for  domestic  violence,  or 

5  a  mobile  home? 


-»SKIPTO  Qia 
->.SKIPT0Q1b 
^SKIPTO  Q2 
^SKiP  T0Q2 
->SK1P  TO  Q2 


1a.  Is  your  current  apartment. . . : 

1  . .  .in  the  same  HOPE  Vi  public  housing  development  you  lived  in 
before,     (name  of  development)    ? 

2  ...in  a  different  public  housing  development?,  or 

3  ...a  scattered-site  public  housing  unit? 

1b.  Do  you  receive  a  Section  8  voucher  to  help  you  pay  for  your  apanment:? 

1  Yes 

2  No 

2.    Do  you  share  this  apartment/house  with  other  friends  and  family,  besides  your  own  children 
(and  your  spouse  or  partner)? 

1  Yes 

2  No  ->.SKiP  "^O  Q3 

2a.  Do  you  share  the  rent  with  your  family  or  friends,  or  are  you  not  responsible  for  any 
of  the  rent? 

1  We  share  the  rent 

2  I  am  not  responsible  for  any  of  the  rent. 


3.   Which  of  the  following  best  describes  your  apartment  or  house?  Is  it: 

1  a  one-family  house,  or  -*SK!P  TO  Q3a 

2  a  building  with  two  or  more  units?  ^SKIP  TO  Q3b 

3a.  Is  this  one-family  house: 

1  detached  from  any  other  house,  or 

2  attached  to  one  or  more  houses? 

3b.  Does  this  apartment  building  have: 

3  2  apartments 

4  3  or  4  apartments 

5  5  to  9  apartments 

6  10  to  19  apartments 

7  20  to  49  apartments 
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8               50  or  more  apartments 

4. 

How  many  years  (months)  have  you  lived  at  your  current  address? 

vears 

IF  LESS  THAN  ONE  YEAR:                months 

5. 

How  many  years  (months)  have  you  lived  in  your  neighborhood? 

vears 

IF  LESS  THAN  ONE  YEAR:                months 

6. 

How  many  times  have  you  moved  since     (vear  development  renovated)     when  you 

-:  vec  c  J'  0*    :  narT>e  of  develODment)    .  including  your  move  to  your  current 

apa'T^e'^r*^ouse^ 

'i                 Once 

2                2-3 

3               4-5 

4               More  than  5  times 

7. 

Is  the  aca^r^ent/house  you  live  in  now  the  same  place  you  first  moved  to  when  you  moved 

from     (name  of  develoDnr>ent)  in  about     (vear  dev.  renovated      ? 

1                Yes                       -*SK^PT0Q11 

2                No 

8. 

Thinking  aoout  tnat  'irsi  mce  out  of    (name  of  developnrient)    ,  was  the  housing  unit  you 

moved  to 

1                   public  hcus  ng,                                                                            -»SK(P  "0  Q8a 

2                --eajia'  pruate  '-^a-'e*  acartment  or  house,                       -SKip  ^C  08t 

3                horneess  sneiier  or  sneiier  for  domestic  violence,  or     ->SKiP  '  0  Q9 

4                a  mcc-ie  nome?                                                              -»SKiP  TC  Q9 

8a.  Was  that  first  apartment. . .: 

1                ...in  the  same  HOPE  VI  public  housing  development  you  lived  in  before? 

->SKIP  TO  Q9 

2                ...in  a  different  public  housing  development?,  or                 -^SKIPTO 

Q9 

3                ...is  it  a  scattered-site  public  housing  unit?                          ->SKIPTO 

Q9 

_ 

8b.  Did  you  receive  a  Section  8  voucher  to  help  you  pay  for  your  apartment:? 

1                Yes 

• 

2               No 

41692 
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9.    Did  you  share  this  apartment/house  with  other  friends  and  family,  besides  your  own 
children? 

1  Yes 

2  No  -).SKIP  TO  Q10 

9a.  Did  you  share  the  rent  with  your  family  or  friends,  or  were  you  not  responsible  for 
any  of  the  rent? 

1  We  shared  the  rent 

2  I  was  not  responsible  for  any  of  the  rent. 


10.  Which  of  the  following  best  describes  that  first  apartment  or  house?  Was  it: 

1  a  one-family  house,  or  ->SKIPTOQ10a 

2  a  building  with  two  or  more  units?  ->SKIP  TO  01  Ob 


10a. Was  this  one-family  house: 

1  detached  from  any  other  house,  or 

2  attached  to  one  or  more  houses? 


lOb.Did  this  apartment  building  have: 

1  2  apartments 

2  3  to  4  apartments 

3  5  to  9  apartments 

4  10  to  19  apartments 

5  20  to  49  apartments 

6  50  or  more  apartments 


I   ,vCUid  ni.,P 


a  5" 


.   d     '  .J  .J  ^    v  V  kH 


■'  housing  ccunse'ing  and  other  assistance 


you  "fia,  "'3ve  -jceived  from      triame  c*  hcus  ng  agency  or  other  organization^      when 
you  fifst  moved  from     (name  of  deveiopmert.        Dia  you  receive  help...  : 


11. ...  identifying  neighborhoods  to  search  in? 

12. ...  listings  of  available  apartments? 

13. ...  transportation  to  possible  rental  units? 

14. ...  paying  the  security  deposit? 

15. ...  financial  assistance  to  help  pay  for 
moving  costs? 

16.  ...  job  training  or  help  finding  a  job? 


Yes      No 
2 

2 

2 

2 

2 
2 


DONT 
KNOW 
3 

3 

3 

3 

3 
3 


NA 
4 

4 

4 

4 

4 
4 
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17.  ...  social  services? 


[if  they  received  Section  8  m  first  apartment  Q8b=1,  theri  ask  Q11.] 

18.  You  have  sa  :  •'a:  ^ou  no  longer  i;ve  :n  Tns  apa.iment  where  you  first  moved  to  around 
(year  development  revitalized)    .  Why  did  you  move  out  of  that  apartment? 

1  Because  you  wanted  to, 

2  Because  your  apartment  failed  inspection, 

3  Because  you  were  evicted,  or 

4  For  some  other  reason?   (please  specify: ) 


[If  they  did  not  receive  Section  8  in  first  apartment,  Q8d=2,  t.nen  asK  Q12.] 
19.  You  have  said  that  you  no  longer  live  in  this  apartment  where  you  first  moved  to  around 
(year  development  revitalized)    .  Why  did  you  move  out  of  that  apartment? 

1  Because  you  wanted  to, 

2  Because  you  were  evicted,  or 

3  For  some  other  reason?   (please  specify: ) 


The  next  I'ewv  questions  ask  your  apartment  tiouse  ^^ne^e  yot.    ■.  o  -ica 

20.  Overall,  he  a  sai ;;'  e:  a  e  you  with  the  apartment/house  where  you  live  now?  Would  you 

say  that  you  a-e 

1  Ven.  sa:.s';ec 

2  Sorew^at  satisfied 

3  In  the  .-niaGie 

4  Somewhat  dissatisfied 

5  Very  dissa*  s*^  ec 


21.  Overall,  how  would  you  descr  De  the  condition  of  your  apartment/house?  Would  you  say  it 
is  In: 

1  Excellent  condition 

2  Good  condition 

3  Fair  condition 

4  Poor  condition 


|| 


''he  next  questions  ask  about  the  condition  of  yow 


H-ni 
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22.  How  much  of  a  problem  are  walls  with  peeling  paint  or  broken  plaster? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 

23.  How  much  of  a  problem  is  plumbing  that  does  not  work? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 


24.  How  much  of  a  problem  are  rats  or  mice? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 

25.  How  much  of  a  problem  are  cockroaches  or  other  bugs? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 

26.  How  much  of  a  problem  are  broken  locks  or  no  locks  on  the  door  to  your  unit? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 

27.  How  much  of  a  problem  is  having  too  little  space? 

1  Big  problem 

2  Some  problem 

3  No  problem  at  all 

Ho  A  iik*-K    s   t  ♦'- jt  your  ne  ghbors  ^Ao:;'d  do  sornethmg  if  they  saw    ,  . 

Neither 
Very  likely  nor  Very 

likely.        Likely,     unlikely.  Unlikely,  or    unlikely? 

28.  Children  skipping  school  and 

hanging  out  on  a  street  comer? 

Would  you  say 1  2  3  4  5 

29.  Children  spray-painting 

graffiti  on  a  local  building? 1  2  3  4  5 

30.  Children  showing 

disrespect  to  an  adult? 1  2  3  4  5 
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p:eai,e  teti  aife  how  much  you  agree  or  disagree  wH^  **^e  foMowing  statements  about  your 
neighborhood. 

Neither 
»,                                                                      Strongly  Somewhat   agree  nor     Somewhat       Strongly 

agree        agree       disagree          disagree       disagree? 

32.  People  around  here  are  willing 

to  help  their  neighbors 1 

2                 3                  4                   5 

33.  People  in  this  neighborhood 

share  the  same  values 1 

2                  3                   4                    5 

34.  This  is  a  close-knit 

neighborhood 1 

2                  3                   4                    5 

35.  People  in  this  neighborhood 

can  be  trusted 1 

2                  3                   4                    5    . 

36.  People  in  this  neighborhood 
generally  get  along  with 
each  other 1 

2                 3                   4                    5 

The  next  quest:;:--,  js"  about  s.^'v'c^js    ':  , 
"^ow  iong  't  takes  yoi..  to  get  to  :ertaiP  oiac 

OL.r  neighborriood    We  would  liKe  to  know 
es  in  your  neighborhood 

37.  How  long  does  it  take  you  to  get  to  the  nearest  bus  or  train  stop? 

1  Less  than  1 5  minutes 

2  15  to  30  minutes 

3  30  to  45  minutes 

4  45  minutes  to  one  hour 

5  More  than  one  hour 

6  Not  applicable 

7  Don't  know 

38.  How  long  does  it  take  you  to  get  to  the  grocery  store  you  use  most  of  the  time? 

1  Less  than  1 5  minutes 

2  15  to  30  minutes 

3  30  to  45  minutes 

4  45  minutes  to  one  hour 

5  More  than  one  hour 

6  Not  applicable 

7  Don't  know 

• 
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39.  How  long  does  it  take  you  to  get  the  nearest  park  or  playground? 

1  Less  than  1 5  minutes 

2  1 5  to  30  minutes 

3  30  to  45  minutes 

4  45  minutes  to  one  hour 

5  More  than  one  hour 

6  Not  applicable 

7  Don't  know 

40.  How  long  does  it  take  you  to  get  to  your  church  or  place  of  worship? 

1  Less  than  15  minutes 

2  15  to  30  minutes 

3  30  to  45  minutes 

4  45  minutes  to  one  hour 

5  More  than  one  hour 

6  Not  applicable 

7  Don't  know 

41 .  How  long  does  it  take  you  to  get  to  the  doctor,  health  clinic,  or  hospital  you  use  most  of  the 


time? 

1 

Less  than  15  minutes 

2 

15  to  30  minutes 

3 

30  to  45  minutes 

4 

45  minutes  to  one  hour 

5 

More  than  one  hour 

6 

Not  applicable 

7 

Don't  know 

ADJUSTMENT  TRANSITION 


The  next  questions  ask  about  interactions  wiin  your  neignoors. 

42.  During  the  last  12  months,  how  often  have  you  loaned  things  to  a  neighbor? 

1  Almost  every  day 

2  Once  a  week 

3  Once  a  month 

4  A  few  times 

5  Almost  never 

43.  During  the  last  12  months,  how  often  have  you  borrowed  things  from  a  neighbor? 

1  Almost  every  day 

2  Once  a  week 

3  Once  a  month 

4  A  few  times 

5  Almost  never 
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44.  During  the  last  12  months,  how  often  have  you  babysat  a  neighbor's  child? 

1  Almost  every  day 

2  Once  a  week 

3  Once  a  month 

4  A  few  times 

5  Almost  never 

45.  During  the  last  12  months,  how  often  have  you  had  coffee  or  a  meal  with  a  neighbor? 

1  Almost  every  day 

2  Once  a  week 

3  Once  a  month 

4  A  few  times 

5  Almost  never 

46.  During  the  last  12  months,  how  often  have  you  stopped  to  chat  with  a  neighbor  in  the  street 
or  hallway? 

1  Almost  every  day 

2  Once  a  week 

3  Once  a  month 

4  A  few  times 

5  Almost  never 

47.  How  many  of  your  friends  live  in  the  same  neighborhood  as  you? 

1  None 

2  A  few 

3  Many 

48.  How  many  of  your  family  members  live  in  the  same  neighborhood  as  you? 

1  None 

2  A  few 

3  Many 


NEiGHBORS  AND  NEiGnBORhOOD 

The  next  ^e-^  qiiesf:~n<;  asV  about  your  neighborhood 

49.  Think  about  the  people  who  live  in  your  neighborhood.  Would  you  say  that... 

1  ...most  of  the  people  earn  more  money  than  you  do, 

2  ...most  of  the  people  earn  about  the  same  money  that  you  do,  or 

3  ...most  of  the  people  earn  less  money  than  you  do? 

50.  How  would  you  describe  the  racial/ethnic  composition  of  your  neighborhood? 

1  a  mix  of  African-American  and  White 

2  a  mix  of  African-American  and  Hispanic 

3  a  mix  of  Hispanic  and  White 
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4 
5 
6 

7 
8 


a  mix  of  African-American,  Hispanic,  and  White 

mostly  African-American 

mostly  Hisoanic 

mostly  W"  :e 

[other] 


Now.  please  think  about  the  area  you  consider  your  neighborhood  and  tell  me  If  the 
following  items  are  a  big  problem,  some  problem,  or  no  oi-obien-  at  all  in  your 
neighborhood. 

Big 
problem 
51.  Unemployment.  Is  that  a 


52.  Lack  of  job  training  or  job  placement 
programs 


53.  Lack  of  chi 


54.  Lack  of  medical  care  such  as  health  clinics, 
dental  offices,  or  eye  doctors 


55.  Lack  of  esta.^^a-'s  or  grocery  stores. 


56.  LacK  c!  programs  for  children  such  as 
recreational  and  tutorial  programs. 


57.  Lack  of 


:es 


seniors. 


58.  Lack  of  public  transportation 

59.  Quality  of  scnools 

60.  Police  not  coming  when  called.... 

61   -=e  ope  06'  z  a"a:^ed  or  robbed 


62.  ^'eoDie  seHinq  drugs 

63  ^'eoDie  ^s££  arugs 

64  3  Cues  0*  peoole  just  hanging  out , 

65.  Tne  number  ot  'ee'^ace  •-'C'.r-iers..., 


66  Gar-:Gs, 


67  3'a^fit)  that  'S,  «v-ting  o^  pa:^t!-9 

on  the  walls  of  tne  bunCings  . 

68  Shootnas  and  vicie^ce '.. 


Some       No  problem 
problem  at  all         DK  Refused 

2  3  8  9 


2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

2 

3 

8 

9 

4  1  700 
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69.  Rape  or  other  sexual  attacks 1 

70.  Racial  or  cultural  groups  that  do  not 

get  along  with  each  other 1 

71.  Trash  and  junk  in  the  parking  lots, 

streets,  lawns,  and  sidewalks 1 

Employment  and  Job  Training 

Next,  we  have  a  few  questions  aDoui  Ao.rK. 

725a.    Do  you  currently  work  for  pay? 
Yes 
No 

DONT  KNOW 
REFUSED 
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2  3  8  9 


8 


1 

2  ^  (SKiPTOQ73a) 

8  -^  (SK!PTOQ72d) 

9  -^  (SKIPTOQ72d) 


72b.  On  average,  do  you  work  . . . 

20  hours  a  week  or  more,  or  1 

Less  than  20  hours  a  week?  2  ^  (SKIP  TO  Q72d) 

DONT  KNOW  '  ^  (SKIP  TO  Q72d) 

REFUSED  9  -^  (SKIP  TO  Q72d) 

72c.  About  how  many  hours  a  week  do  you  work  at  your  main  job? 

Less  than  35  hours  a  .veek 1 

35  or  more  hours  a  week 2 

DONT  KNOW 8 

REFUSED 9 

72d.  Is  your  (main)  job  located  in  your  neighborhood,  some  other  part  of  the  city,  in  the 
suburbs,  or  somewhere  else? 

Your  neighborhood 1 

Some  other  part  of  the  city 2 

Suburbs 3 

Somewhere  else 4 

DONT  KNOW 8 

REFUSED 9 


SKIP  TO  74a 


73a.  Have  you  ever  worked  for  pay? 
Yes  1 
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No  2->(SKIP  TO  Q.74a) 

DON'T  KNOW   8->(SKIP  TO  Q.74a) 
REFUSED     9^(SKIP  TO  Q.74a) 
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73b.    How  many  months  or  years  has  it  been  since  you  were  last  employed  full 
or  part  time? 

years 

OR months 

DON'T  KNOW 98 

REFUSED 99 

74a.  Does  anyone  else  in  your  household  currently  work  for  pay? 

Yes 1 

No 2  ->  (SKIP  TO  Q"2, 

DON'T  KNOW 8  ^  (SKIP  TO  072) 

REFUSED 9  ^  (SKIP  TO  Q72 

67b.  On  average,  does  that  person  work  ... 

20  hours  a  week  or  more,  or 1 

Less  than  20  hours  a  week? 2 

DON'T  KNOW 8 

REFUSED , 9 


72.  Have  you  looked  for  a  job  in  the  last  12  months? 

Yes 

No  ^  (SKIP  TO  Q82) 

I  arr  noA  go^ny  to  read  you  a  list  of  factors  that  n-^ght  cause  some  people 
Drobiems  //hef'  'ock^pg  for  a  :oD    Thinking  about  your  own  experience  during  the 
iast  12  months    piease  tei;  me  Ahether  anv  of  the  *oliowing  factcs  has  made  it 
difficult  for  ^ou  personaiiy  to  firid  a  joo 

Yes           No  DK      Refused 

73.  Work  experience 1                2  8             9 

74.  Child  Care 1                 2  8             9 

75.  Transportation 1                2  8             9 

76.  English-speaking  ability 1                2  8             9 

77.  Having  a  disability 1                2  8             9 

78.  Discrimination 1                2  8             9 

79.  Jobs  located  in  the  neighborhood 1                2  8             9 

80.  Skills  employers  want 1                2  8             9 


Federal  Register /Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Notices 


41703 


Hope  VI  Retrospective  Survey 
Page  15  of  20 

81.  Information  about  jobs  available.. .„ 1  2  8  9 

82.  In  the  last  12  months,  did  you  complete  any  classes  to  eam  a  regular  high  school  diploma 
or  GED? 

1  yes 

2  no 

83.  In  the  last  12  months,  did  you  complete  any  college  courses  or  programs  for  credit  toward  a 
college  degree,  such  as  an  AA,  BA,  or  advanced  degree? 

1  yes 

2  no 

84.  In  the  last  12  months,  did  you  complete  any  welfare-to-work  training  programs  or  classes? 

1  yes 

2  no 


85.  Are  you  currently  taking  any  classes  or  enrolled  in  any  training  programs? 

1  Yes 

[specify] 

2  No 


HARDSHIP  QUESTIONS 

Now  i'm  going  to  read  you  some  statements  that  people  have  rnad'r  about  their  food 
situation  and  their  housing  situation     For  these  statements   oiease  teli  me  whether  the 
statement  was  often,  sometimes   or  never  true  for    you  your  family)  in  the  last  12 
months,  that  is,  since  (name  of  current  month,  of  iasl  year 

86.  The  first  statement  is  "(I/we)  worried  whether  (my/our)  food  would  run  out  before  (I/we)  got 
money  to  buy  more."  Was  that  often,  sometimes,  or  never  true  for  (you/your  family)  in  the 
last  12  months? 

1  often  true  ^ 

*    2  sometimes  true 

3  never  true 

87.  "The  food  that  (I/we)  bought  just  didn't  last,  and  (I/we)  didn't  have  money  to  get  any  more." 
Was  that  often,  sometimes,  or  never  true  for  (you/your  family)  in  the  last  12  months? 

1  often  true 

2  sometimes  true 

3  never  true 


88.  In  the  last  12  months,  since  (name  of  current  month)  last  year,  did  you  or  other  adults  in 
your  family  ever  cut  the  size  of  your  meals  or  skip  meals  because  there  was  not  enough 
money  for  food? 
1  yes 


no 


-+SKIP  TO  Q89 


88A.     How  often  did  this  happen?  Was  it 
1  almost  every  month 


4  1  7U4 
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2 

3 


some  months,  but  not  every  month,  or 
only  1  or  2  months? 


89.  During  the  last  12  months,  was  there  a  time  when  (you/you  and  your  family)  were  not  able 
to  pay  mortgage,  rent  or  utility  bills? 

1  yes 

2  no  -»SKIPTOQ90 

89A.     Did  you  get  any  help  when  you  were  not  able  to  pay  the  mortgage,  rent  or  utility 
bills? 

1  yes 

2  no  -*SKIP  TO  Q90 

90B.     Who  did  you  get  help  from?  (code  all  that  apply) 

1  family  or  friends 

2  clergy  (minister,  priest,  rabbi) 

3  bank,  loan  company,  other  commercial  source 

4  community  program 

5  housing  authority 

6  government  program 

7  other  (specify) 


90.  During  the  last  12  months,  did  you  or  your  children  move  in  with  other  people  even  for  a 
little  while  because  you  could  not  afford  to  pay  your  mortgage,  rent  or  utility  bills? 


1 
2 


no 


91.  During  the  last  12  months,  has  your  household  ever  been  without  telephone  service  for 
more  than  24  hours  because  you  could  not  afford  to  pay  the  telephone  bill? 

1  yes 

2  no 


92.  How  likely  or  unlikely  do  you  think  it  is  that  you  will  become  homeless  in  the  nextVZ 
months?  Do  you  think  it  is  . . . 

1  very  likely, 

2  somewhat  likely, 

3  somewhat  unlikely,  or 

4  very  unlikely? 
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Welfare  Use 

These  last  questions  will  help  us  understand  some  basic  infoTnaf'on  about  your 
household  and  apartment,  m  the  past  6  months   have  you  or  a'^yone  <'^  you"- 
household  received  . . . 

Yes         No       REFUSED 

93.  Supplemental  security  Income  or  SSI? 12  9 

94.  Other  disabiiitv  oa .  s„-^  as  SSDI  (Social  Security  Disability 

Income),  a    ete^a-^  s  aisability  benefit  or  workers 

compensat  OP  cr  a  »vork-related  injury? 12  9 

95.  Ure-^rovment  compensation  because  you  were  laid 

off  from  a  job? 12  9 

96.  Income  from  casual  work  or  under-the-table  jobs? 

These  might  include  babysitting,  housecleaning,  or 

working  in  exchange  for  food 12  9 

97.  Food  stamps  or  money  for  food  on  the  link  card? 12  9 

98.  Casn  'rom  pu&nc  aio  including  AFDC  or  TANF  (Aid  to  Families 

with  Dependent  Children  or  Temporary  Assistance  to  Needy 

Families)? 1  2  9 

[If  respondent  currently  re:e  ves  TANF,  Q91=1,  then  SKIP  to  Q10C 

99.  Have  you  eve;.  e;e  .e:  :asr  from  [NAME  OF  STATE  WELFARE  PROGRAM]  including 
AFDC  or  TAN  F  3^  3-  a  cult? 

1  Yes 

2  No  SKIPTOQ101 

lOO.How  many  years  or  months  in  total  have  you  received  public  aid  (AFDC  or  TANF)? 

years 

months 

DON  T  KNOW 98 

REFUSED 99 

101. Do  you  have  a  va'id  dnve^s  Jicense'? 

v  25 ,". 1 

No 2 

DON  ^  KNOW 8 

RE- jse:: 9 

102.DO  ycL  ^w"  -:'  ^a  e  access  *c  a  -a-  that  runs? 

Yes - 1 

No 2 
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DON'T  KNOW 

REFUSED 

HEALTH  QUESTIONS 

The  next  few  questions  asK  aoout  your  health. 

103. In  general,  would  you  say  your  health  is: 

1  Excellent 

2  Very  good 

3  Good 

4  Fair 

5  Poor 


Hope  VI  Retrospective  Survey 
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.8 
.9 


104.Compared  to  one  year  ago,  how  would  you  rate  your  health  in  general  now? 

1  Much  tjetter  now  than  one  year  ago 

2  Sonnewhat  better  now  than  one  year  ago 

3  About  the  same  as  one  year  ago 

4  Somewhat  worse  now  than  one  year  ago 

5  Much  worse  now  than  one  year  ago 


105. Has  a  doctor  or  other  health  professional  ever  told  you  that  you  or  anyone  in  your 
household  has  asthma? 

1  Yes 

2  No 

3  Don't  Know 

4  No  Answer 


106. During  the  past  6  months,  have  you  or  has  anyone  in  your  household  had  an  episode  of 
asthma  or  an  asthma  attack? 

1  Yes 

2  No 

3  Don't  Know 

4  No  Answer 


107.During  the  past  6  months,  have  you  or  has  anyone  in  your  household  visited  the 
emergency  room  or  urgent  care  center  because  of  asthma? 

1  Yes 

2  No 

3  Don't  know 

4  No  Answer 
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Now,  i   d  like  to  ask  you  some  questions  about  yourseif 
do  you  think,  please  tell  me  if  you  think  !t  is  true  or  *aise 


108.Good  luck  is  more  impo^ant 
than  Hard  work  for  success 

109.Every  time  :  t^  *~  ge'  a^ead, 

sc^ef^ing  stccs  '^e 


HO.When  I  rrane  pians     ca  ■ 

usuaiiv  car%  '^em  out 


Strongly 
Agree 


1 


Somewhat 
Agree 


1 


2 
2 
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:ach  of  these  statements 


Somewhat       Strongly 
Disagree         Disagree 


3 
3 


HLParoing  oniv  -^-aKes  people 

jnnappy  because  pians  nardly 
ever  work  out  anyway  1 


Background  Information 

id  like  to  end  with  a  few  background  questions  about  you  and  _jOur  r.ousehoid. 

112.What  is  your  gender? 

1  '"'-^ale 

2  temaie 


113.ln  what  >ea-  we^e  vcj  bom? 

REFUSED 


19 


99 


114.rd  like  .0-,  tc  :e    ^e  .vnc-  catego^.  :es'  estimates  your  total  household  income  for  1999. 
Pease  nciude  a!  mcorne  ncudng  r-one.  ea-^ed  from  jobs,  public  assistance,  or  social 

sec,-,'nv    •-"  '999  what  Aas  ,Cu'  nco-^-e  cetore  taxes? 


1 
2 
3 

4 
S 
6 

7 
8 


;_ess  tian  S5.000      - 

S5  DOC  !c  S9,999 

$V,:,000  tcSi4  999 

$^5  000  tc  $^9  999 

$20,000  tc  $29,999 

$30,000  to  $39,999$40,000  or  more 

DONT  KNOV\ 

REFUSED 
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1 15. Would  you  describe  your  ethnicity  as 

1  Hispanic  or  Latino/a 

2  Non-Hispanic  or  Latino/a 

3  REFUSED 


11 6. How  would  you  descrik)e  your  race? 

1  White 

2  Black  or  African  American 

3  American  Indian  or  Alaska  Native 

4  Asian 

5  Native  Hawaiian  or  Pacific  Islander 

6  Other  (SPECIFY) 

7  REFUSED 


1 17.H0W  many  children,  age  6  or  under,  live  with  you? 


children 


1 18.H0W  many  children,  between  ages  7  and  17,  live  with  you? 


children 


1 19. How  many  adults,  age  18  or  older,  live  with  you? 


adults 


120. What  is  the  highest  grade  or  year  of  school  you  have  completed? 

None 00 

Grade  School 01      02      03      04      05      06      07      08 

High  School 09      10      11       12 

College '. 13      14      15      16 

Some  graduate  school 17 

Graduate  or  professional  degree 18 

DON'T  KNOW 98 

REFUSED 99 


121  .And  last,  are  you  currently  ... 

1  married 

2  not  man-ied,  but  living  with  partner 

3  widowed 

4  divorced 

5  separated 

6  never  married,  living  alone 


ThanK  you  for  taking  the  time  to  participate  in  our  survey. 


[FR  Doc.  00-17083  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Final  Report  and  Recommendations  of 
the  Working  Group  on  the  Endangered 
Species  Act  and  Indian  Water  Rights 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  Department  of  the 
Interior  is  making  available  to  the  public 
and  seeking  comments  on  the  Final 
Report  and  Recommendations  of  the 
Working  Group  on  the  Endangered 
Species  Act  (ESA)  and  Indian  Water 
Rights.  This  Working  Group  of  five 
agency  employees  within  the 
Department  was  appointed  in  1997  to 
look  at  implementation  of  the  ESA  in 
relation  to  the  exercise  of  Indian  water 
rights  in  the  West. 

DATES:  Comments  on  the  Final  Report 
and  Recommendations  should  be 
■^ubmittpfl  by  October  4,  2000. 
ADDRESSES:  Comments  should  be 
submitted  to  S.  Elizabeth  Birnbaum, 
Special  Assistant  to  the  Solicitor,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW,  Room  6352,  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  S 
Elizabeth  Birnbaum  at  (202)  208-4423 
or  Timothv  A.  Vollmann  at  (505)  346- 
2700. 

SUPPLEMENTARY  INFORMATION:  In  1997 
the  Secretary  of  the  Interior  asked  the 
Department's  Solicitor  to  put  together  a 
Working  Group,  chaired  by  Southwest 
Regional  Solicitor  Tim  Vollmann.  to 
examine  the  issue  of  the 
implementation  of  the  ESA  in  relation 
to  the  exercise  of  Indian  water  rights  in 
the  West,  and  evaluate  the  process  and 
criteria  for  the  development  of 
environmental  baselines  pursuant  to 
section  7  of  the  ESA  and  existing 
regulations.  The  Working  Group  was 
also  asked  to  prepare  a  case  study  of  this 
issue  in  the  upper  Colorado  River  Basin. 
Beginning  in  August  1999,  a  draft  of  the 
Working  Group's  Report  and 
Recommendations  and  the  draft  case 
study  were  released  to  Indian  tribes, 
state  officials,  and  members  of  the 
public,  and  comments  were  solicited. 
The  Working  Group  has  now  completed 
its  Final  Report  and  Recommendations 
and  submitted  them  to  the  Secretary. 
The  Department  is  seeking  public 
comment  on  ^is  Final  Report  and 
Reconmiendations.  The  case  study  on 
the  upper  Colorado  River  Basin  is  an 


appendix  to  the  Report.  A  90-day  period 
is  established  for  the  transmittal  of 
written  comments  to  the  above  address. 
No  action  will  be  taken  to  implement 
any  of  the  Recommendations  of  the 
Working  Group  until  all  comments  have 
been  received  and  analyzed. 

Copies  of  the  Final  Report  and 
Recommendations  are  being  mailed  to 
western  Indian  tribes.  State  Attorneys 
General,  and  the  heads  of  western  State 
water  resource  departments,  in  addition 
to  all  persons  who  submitted  written 
comments  on  the  Working  Group's  draft 
Report  and  Recommendations. 
Additional  copies  may  be  requested 
from  S.  Elizabeth  Birnbaum,  Special 
Assistant  to  the  Solicitor,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW,  Room  6352,  Washington, 
DC  20240.  These  documents  have  also 
been  made  available  on  the  U.S. 
Department  of  the  Interior  website  at 
h  ttp  ://www.  doi.gov/fea  ture/es_wr/ 
indexl.html. 

lohn  D.  Leshy, 

Solicitor. 

(PR  Doc.  00-16986  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  rNTERtQR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Managemen; 
and  Budget  (OMBi  for  Approval  Unaer 
the  Paperwork  Reduction  Act  (PRAi 

ACTION:  Information  Collection  Renewal. 

summary:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  plans  to  submit  the 
collection  of  information  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  You 
may  obtain  copies  of  the  collection 
requirement  and  related  forms  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comment  and  suggestions  on  the 
requirement  as  described  below. 
DATES:  Interested  parties  must  submit 
comments  on  or  before  September  5, 
2000. 

ADDRESSES:  Interested  parties  should 
send  comments  and  suggestions  on  the 
requirement  to  Rebecca  A.  Mullin. 
Information  Collection  Clearance 


Officer,  U.S.  Fish  and  Wildlife  Service. 
4401  North  Fairfax  Drive,  Suite  222, 
Arlington,  VA  22203,  (703)  358-2278  or 
Rebecca_MuUin@fws.gov  E-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Hicks,  (703)  358-1851,  fax  (703)  358- 
1837,  or  Jack_Hicks@fws.gov  E-mail. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Forms:  Summary'  Information 
for  Ranking  National  Coastal  Wetlands 
Conservation  Grant  Program  Proposals. 

Description  and  Use:  The  Service 
administers  the  National  Coastal 
Wetlands  Conservation  Grant  program 
authorized  by  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration 
Act.  The  Service  uses  the  information 
collected  to  evaluate  proposals  under 
this  program.  This  includes  summarized 
information  on  habitat,  coastal  barriers, 
levels  of  conservation,  watershed 
management,  threatened  and/or 
endangered  species  potentially 
involved,  benefits  of  the  restoration 
proposed,  partners,  cost  sharing, 
education/outreach  impact,  impact  on 
wildlife-oriented  recreation  and  other 
benefits  and  determining  if  the 
estimated  cost  is  reasonable. 

Service  Form  Numbers:  3-2179 
(Summary  Information  for  Ranking 
National  Coastal  Wetlands  Conservation 
Grant  Program  Proposals). 

Supplementary  Information:  The 
service  plans  to  submit  the  following 
information  collection  requirements  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Frequency:  Generally  annually. 

Description  of  Respondents:  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa. 

BILUNG  CODE  4310-55-M 
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Title: 
Costs: 
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'^nriHTKin.  TnfornnUiun  for  Ranking  National 

Coa'^tni  VN  ftiiiriif'.  <    Mistrx  ation  <,rant  Prrtijrari!  Proposals 


Federal. 
Total 


State 


Other 


Summaiy:  Include  a  2-5  sentence  paragraph  describing  the  project  and  its  resource  benefits. 


(1^  \v  rtlaiids  Conservation:  What  is  the  breakdown  n  s.-,  ha!nt,.j  r^in  \.>t  \hv  »fti.uu!-.  bcin<j  vonH-ntM 


Habitat  type 

Number  of  acres 

Percentage  .■■  ■■-  ui:  r>r,  'vv- 

1 

Declining  coastal  wetlands 

Stable  coastal  wetlands 

Total  wetlands 

■_  Puuia 

Total  project  acres 

-— ™^.,.-™ — » — , _^ 

(2'  Mjntimc  Forest  on  Coastal  Barriers:  What  plan;  M-vur^  ah-  prfHcnt  ih.it  .trc  mdicatist  '>t  marMimc 
fort  >!  d^  tcfiiied  in  the  criteria? 


Form  3-2179 
06-00 


Common  name 

Scientific  name 

Prevalence  (tdic.  .eiiii:io:u                      i 
predominant) 

■— i 

;                                                                                             ; 

— ! 

'                                                -•-' ^ ! 

■ '                          - -    j 

1 

OMB  Approval  Number  1018- 
Approval  Ex|Hies  xx/xx/xxxx 
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(3)  L(>n<;-tenn  consi-nation:  How  ionv  «ill  thf  habital  hcneni'.  N  nr<'w,!,<|  n,  :h,  project? 
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Benefits  in  pcrpciuii) 
(number  of  acres) 

iicncfits  for  26-99  years 
(number  of  acres) 

Benefits  for  10-25  years 
(number  of  acres) 

EaSCITH.!'!^ 

Fee-title  vno 
restoration) 

1 

1 

also  be  re^iofLdi                                                      1 

Nol  acquir..\l 

Not  acquired 

'  nn,in.:cc   ■rv. 

:  thcr !  please 

exp;a:n 

lotal 

(4)  C  (la^tal  "ait'r<iht'd  management    H(i«  »ili  thi>  iinijcti  neljj  aihicM  ihe  goals  of  specific  management 

t)lans  and  ctlons? 


luiiivtiKn!  pianoreffor 

Hov.  ihis  project  helps  implement  its  goals 

_,.„_ ,,   ,„ 

(5a)  Conscnation  of  threatened  and  cndancered  specie'-   \^  hat  jrr  the  HrnrOts  to  federally  listed  species, 
candidates.  i»r  recenth  delisted  stHcies' 


— 1 

>iaiu-- 

Project 
benefits 

Etoes  tlie  projea  support  goals  of  a 
Recoverv  Plan  or  HCP? 
List  plan  and  goal 

■ T 

,. 

Form  3-2179 
06-00 


OMB  Approval  Number  1018- 
Approval  E^qjires  xx/xx/xx 
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(5b   Wh^t  An:  fhf  lunfflf^  Ui  "^^att■  sptiif-   'f  ciini  I'm' 


Common  name 

Scientific  name 

Status 

i  'rujcci 
benefits 

1 
specific  Hei.o\cr\  Pian  '  i  ;si  pian        j 

i 

i 

i 

. — ^ ,,               J 

(6    BenfrilN  i'-.  fivh    VVh.i!  irt  iK-nefit'  !■   .inaih iniKun.  intiriunxtictiimai.  and  other  important  spetit>? 


v.onunon  name 

Scientific  name 

Projea  denents 

• -" — r                                                                                     'i 

L>,K'v  ihc  proica  help  meo'                 ' 

<TXxUK  rrunagcmcni  goals    1:^       i 

i  pian  and  goal                                       i 

^    - - 1 

i                                                                i 

1 ( 

i                                                       ■ 

(7)Co«stal-dfrH'n<ieiH    >  inii'j  Mf-rv  hudv    v\hat  an  the  N-nffK-  to  spt'cific  coastal-dependent  or  migratory 
soeiie*'' 


coiiunon  name 

Scientific  name 

Benefits 

1 
Does  project  help  meet  the  goals  ot  j 
specific  management  plan    [  isi  plan 

1 

! 

|_ . , : . ^ , _„.^ ™^ , 

>■ - -- -  - — —i 

Fonn  3-2179 
06-00 


0\tb  -Xpproxai  Number  1018- 
Appro\al  Fxpircs  vx/xx/xx 
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(8)  Prevent  or  reduce  contamination:  What  are  the  coDtaininant*  benefit!.- 


Contaminani 


Benefits 


,Xk'«-  proteci  ncir  nct'\  the  goals  of  a  specific 

managcmcni  piar    .  :>-t  r>ian  and  eoal. 


(9)  Catahst  for  future  canwnation   What  other  conservation  effort*  that  would  fKnt-fn  fn.m  thi-  project? 


l-^otecl5 


i  Fienefuj 


-f- 


t\0\  Partners  in  conservation   What  are  the  sources  and  amounts  of  financial  «upport  being  pniM'ded  by 
partnepi'' 


Orpnizations  indiMduals  pro\iding  match 


4 


Monetary  ■•  amc  o:  supfxv 


ni)  Federal  share  reduced;  Is  the  Federal  match  share  reduced  b>  contributions  fmm  State  and  other  r»or» 
Federal  sources'*  To  what  extent?  (See  instructions  for  guidance  on  the  calculation 


Total  projea  costs 


Required  Stale  match 


Additional  cash  contnbution 


*  Percent  increase  o\er  required  match 


(12)  Educationyoutreach  or  wildlife-oriented  recreation   What  site-specific  educational  ir  mtrriK  n  ;  '  f^-ams 
or  wildlife-oriented  recreation  programs  or  pniducts  are  made  possible  b^  this  pntiett* 


-■"■ ""■■ ' - - —      — 1 

Site-specific  pro,grams  or  products 

1 

AudiencoParticipant'                        |  S'^umaied  si/e  i* 

.iuaien^c  parti'^ipatv.j 

Form  *-2179 


Of?  -v^pn-na:  Number  1018- 

-•  po^ ■-'■•.  a ,  r  '.  rji  'es  xx/xx/xx 
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(1'    Other  faiiiT"*    V*ihrt;    <tt^t:i  fH'iit'f!!*  J<h'»  !hs-  pri'jeci  pr'sxide'' 
Other  faaors 


Ho\»-  :ht  pfMcc!  Jaarc'^'^c^  ihcrt^: 


iHht-r  iiinMdtrations/tie-breakers: 

1)  h  the  tiaDuai  imniiiiciui.'t  ili!cau.ued? 

Yes        No 


Threads) 

Severitv 

2,  1)(H-^  ih<,  M!.-  nji!  .jfiiiiiK-  i!i'!  vi^jsHSu  .1!!!  'iiversity? 
Ye<;         No 


Unique  biodiversity 

Supportive  evidence 

3)  NV  h at  i  rv  the  costs  per  acre?  (Lesser  costs  would  be  preferable,  all  other  factors  being  equal). 

Habitat  conservation  approach 

Lus'^  ;xr  j-.r-.,. 

A^qij^iiion 

:.j.wmcr.;- 

Kcsi-.-rjtlOn 

■»a    \rt  there  new  sourecs  ui  funds,  landi,  ur  senKt'>  <irt"  ht'ing  applied  to  this  pni)eci*    \>  oppc-vcU 
:irj,ia%  owned  by  the  State  or  third  party  that  are  beint  Mkr-c  ts  mau  r 


an  OS 


Yes        No 


(4h.  VVhiit  iM'rcfnt.4i;<'  •<(  thf  funds,  lanih     if  «  r^  u  r<  ix  new? 


jjercent 


Form  3-2179 
06-00 


ONfR  ^.pprnNjl  Number  1018- 
Appfo\:il  f  \Dire>.  w  w  xx 
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INSTRUCTIONS  FOR  SUMMARY  INFORMATION  FOR  RANKING 
NATIONAL  COASTAL  WETLANDS  CONSERVATION  GRANT  PROGRAM  PRC»^SALS 

A.  Prepare  your  gra:!  rrot>  s,ji  j-j  ranst.r  \\k   niomiation  from  the  proposal  to  this  form. 

B  Guidance  and  examples  for  calculation  for  question  #11. 

NOTE  TO  APPLICANTS  AND  REVIEWERS:  The  purpose  of  this  criteria  is  to  increase  the  amount  of  match 
dollars  from  non-Federal  sources.   This  decreases  the  need  for  Federal  match  dollars,  so  that  Federal  dollars 
can  help  more  projects. 

Documentation  of  each  partner's  financial  commitment  must  accompany  the  proposal  to  receive  points. 

If  the  State  itself  provides  the  excess  match  they  should  receive  credit  for  reducing  the  Federal  share. 

Each  5  percent  above  the  required  match  would  be  approximately  equal  to  1  point. 

The  following  two  examples,  using  both  a  50  and  75  percent  Federal  match  share,  define  a 
10 percent  increase  in  a  State's  match  amount. 


EXAMPLE  1  -  50  Percent  Federal  Match 

If  the  total  project  costs  are: 

Then  the  required  State  match  share  is: 

If  the  State  or  a  partner  provides  an  addidonal  cash  contribution  equal  to 

10  percent  of  the  $50,000*: 

This  is  defined  as  a  10  percent  increase  in  the  State  match 

EXAMPLE  2  -  75  Percent  Federal  Match 

If  the  total  project  costs  are: 

Then  the  required  State  match  share  is; 

If  the  State  or  a  partner  provides  an  additional  cash  contribution  equal  to 

10  percent  of  die  $25,000*: 

This  is  deiiDed  as  a  10  percent  increase  in  the  State  match. 


$  100,000 
$50,000 

$5,000 


$  100,000 
$25,000 

$2,500 


*  From  sources  Ji.'icr  :iian  Federal  agencies.  Natural  Resource  Damage  Assessment  fitnds  may  in  some  cases  be 
defined  as  "non-Federal.  '  See  discussion  under  50  CFR  84.46  'What  are  the  cost  sharing  requirements?' 

In  acc(Xdanc«witMt)ePapef>M>fK  Reduction  Act  0^1 995  (44  use  350  1)  andthePnvacy  Actof  1974  (U  SO  552),  pleasa  Iw  advised  that 

The  gathennj  ot  infofmatioo  trom  appieantato  gain  benefits  is  auttionzea  under  the  Federal  Aid  in  Sport  Fls^  Restorabor  Act  (16  U  SO  777-77710  and  the  Federal  AkJ  in  WildWe 
Restoration  Act  (1 6  U  S  C  000  OOOQ  Mxmation  frexn  this  form  wiU  be  used  to  formalize  and  exacuB  Gant  Agreements  and  Amendment  to  Grant  Agreements  issued  urtdat  th'  se 
and  other  Acts  Your  participation  in  compteling  this  form  is  raquirad  to  obtain  t>erwf  its  Once  submiaad  Bus  form  becomes  public  informaton  and  is  not  piuleclaO  undarthaPrryaey 
Act  The  putiticiepoitingbUKiinfoftMS  form  IS  estimatad  at  on»  hour  par  response,  ind  uding  time  for  galhennginfarmation.  complebng  levnevMng  and  obtaining  signalura  Orect 
comments  to  the  Service  liiforiiialioii  CoKedion  Omance  Officar.  US  Fish  and  Wildlife  Service  MS  222-ARLSa  1849  C  StraM  N  W  Washington.  D  C  20240  and  the  Offwa 
of  Information  and  Regulatory  Affairs,  Office  of  Man^amant  and  Budget  (0MB)  Attention  Desk  Officer  for  t»<e  Depaitment  of  the  Intenor.  (IdS-XXXX)  725  17*  Street  NW. 
Washington  D  C  20503 

An  agency  may  not  conduct  and  a  parson  is  not  required  to  complete  a  collertion  of  tnformation  unlaas  a  cunantly  valid  Oli4B  control  number  is  dsptoyad 
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Completion  Time  and  Annual 
Response  and  Burden  Estimate: 


Form  name 

Completion  time 
per  form 

Annual  response 

Annual  burden 

Summary  Information  for  Ranking  National  Coastal  Wetlands  Conservation 

^/2  hour 

35  Forms  

17V2  Hours 

Grant  Program  Proposals. 

3-200-23  . 
3-200-24  . 


While  the  summary  form  is  five  pages 
long,  the  V2  hour  estimated  biuden  is 
accurate.  Agencies  applying  for  grants 
will  have  all  of  the  information  readily 
available  in  the  proposals  they  have 
prepared. 

Dated:  June  15.  2000. 
Rebecca  Mullin, 

Service  Information  Collection  Officer. 
(FR  Doc.  00-16678  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4310-S5-C 


DEPARTMENT  OF  "^HE  iN'^ERiQ'^ 
Fist^  and  Wildlife  Service- 
Extension  of  Approved  Information 
Collection,  0MB  Number  1018  0093, 
on  Permit  Applications 

flGENCv   Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  is  announcing  its  intention  to 
request  renewal  of  its  existing  approval 
to  collect  certain  information  from 
applicants  who  wish  to  obtain  a  permit 
to  conduct  activities  under  a  number  of 
wildlife  conservation  laws,  treaties  and 
regulations.  We  will  submit  the 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  If  you  wish  to  obtain  copies 
of  the  proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material,  contact  the 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  You  must  submit  comments  on 
or  before  September  5,  2000, 
ADDRESSES:  Send  your  comments  and 
suggestions  on  specific  requirements  to 
the  Collection  Clearance  Officer,  U.S. 


Fish  and  Wildlife  Service,  MS  222- 
ARLSQ;  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203, 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin,  Collection  Clearance 
Officer  at  703-358-2287,  or 
electronically  to  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1J2U,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L,  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  We  plan  to 
submit  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
for  the  Service's  license/permit 
application  form  number  3-200-19 
through  3-200-25  and  3-200-27 
through  3-200-53.  We  are  requesting  a 
3-year  term  of  approval  for  this 
information  collection  activity. 

We  modified  the  format  of  the  first 
page  of  the  application  form  so  that  the 
information  fields  on  the  form 
correspond  to  the  data  fields  in  our 
Service-wide  permits  issuance  and 
tracking  computer  system.  We  also 
modified  the  format  and  content  of  the 
supplemental  page(s)  of  the  application 
forms  for  clarity  and  to  be  less 
burdensome  to  complete. 

We  invite  comments  concerning  this 
renewal  on;  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  biu-den,  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  [5  U.S.C.  552  (a)]. 

The  information  on  the  application 
and  the  attachments  will  be  used  by  the 
Service  to  review  permit  applications 
and  allow  the  Service  to  make  an 
assessment  according  to  criteria 
established  in  various  Federal  wildlife 
conservation  laws,  treaties  and 
regulations,  on  the  issuance, 
suspension,  revocation  or  denial  of 
permits. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0093. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Endangered  Species  Act  (16 
U.S.C.  1539),  the  Migratory  Bird  Treaty 
Act  (15  U.S.C.  704),  the  Lacey  Act  (18 
U.S.C.  42-44),  the  Bald  and  Golden 
Eagle  Protection  Act  (16  U.S.C.  668),  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  (27  UST  108),  the  Marine 
Mammal  Protection  Act  (16  U.S.C. 
1361-1407),  and  Wild  Bird 
Conservation  Act  (16  U.S.C.  4901- 
4916),  and  are  contained  in  Service 
regulations  in  Chapter  I,  Subchapter  B 
of  Title  50  Code  of  Federal  Regulations 
(CFR).  Common  permit  application  and 
record  keeping  requirements  have  been 
consolidated  in  50  CFR  13,  and  unique 
requirements  of  the  various  statutes  in 
the  applicable  part  as  described  in  the 
table. 


Pennit  No. 

Activity 

Total 

number  of 

respondents 

Estimated 

time 
(in  hours) 

Total  annual 
burden 
hours 

Regulation 

3-200-19  

Import  of  Sport-Hunted  Trophies  of  Soulhem 
African   Leopard,   African   Elephant,   and 
Namibian  Southem  White  Rhinoceros. 

1,000 

^333 

333 

50  CFR  17.40(e),  17.40(f), 
23.11,  23.12  and  23.15. 

3-200-20  

Import  of  Sport-Hunted  Trophies  (Appendix  1 
of  CITES  and/or  ESA). 

30 

1 

30 

50  CFR  17.21,  17.22,  17.31, 
17.32,23.11,  23.12  and 

3-200-21  

Import  of  Sport-Hunted  Trophies  of  Argali  .... 

50 

"750 

37.5 

23.15. 
50  CFR  17.31,  17.32  and 

3-200-22  

Import  of  Sport-Hunted  Bontetiok  Trophies  .. 

60 

.333 

20 

17.400). 
50  CFR  17.21  and  17.22. 

3-200-38 


3-200-39  . 
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Permit  No. 


3-200-23 
3-200-24 

3-200-25 
3-200-27 

3-200-28 

3-200-29 

3-200-30 

3-200-31 

3-200-32 
3-200-33 

3-200-34 
3-200-35 

3-200-36 

3-200-37 

3-200-38 

3-200-39 

3-200-40 


Export  ot  Pre-Convention  Specimens  (Pre- 
Act  or  Antiques). 

Export  of  Live  Captive-Born  Animals  (Con- 
vention on  International  Trade  in  Endan- 
gered Species). 

Export  of  Raptors 

Export/Re-export  of  Wildlife  (Convention  on 
International  Trade  in  Endangered  Spe- 
cies). 

Export/Re-export  of  Trophies  by  Taxidermist 
(Convention  cm  International  Trade  in  En- 
dangered Species). 

Export/Re-Export  of  Wildlife  Samples 
(CITES  and/or  ESA). 

Circuses  and  Traveling  Animal  Exhibitions  .... 


Introduction  from  the  Sea  (Convention  on 
Intemational  Trade  in  Endangered  Spe- 
cies). 

Export/Re-export  of  Plants  

Certificate  for  Artificially  Propagated  Plants  .. 


Export  of  American  Ginseng 


Import  of  Appendix-I  Plants  (Convention  on 
Intemational  Trade  in  Endangered  Spe- 
cies). 

Export/Import/Interstate  and  Foreign  Com- 
merce of  Plants  (ESA  and/or  CITES). 

Export/lmporl/lnterstate  and  Foreign  Com- 
merce of  Animals  (ESA  and/or  CITES). 

Import  of  Wildlife  Samples  (Appendix  I  of 
CITES  and/or  ESA). 

Certificate  of  Scientific  Exchange  (Conven- 
tion on  International  Trade  in  Endangered 
Species). 

Export  and  Re-import  of  Museum  Speci- 
mens (U.S.  Endangered  Species  Act). 


3-20O-41  ... 
Note:  There 


3-200-42 
3-20O-43 


Total 

numt)er  of 

respondents 


800 
800 

100 
600 

150 

300 

120 

40 

40 
48 

80 
2 


60 


30 


30 


10 


50 


Estimated 

time 
(in  hours) 


3.666 
.666 

2 

.666 


1 
2 

.333 
1 


Total  annual 
burden 
hours 


533 
533 

200 
533 

75 
300 
120 

40 

40 
96 

27 
2 


120 


30 


30 


10 


1,250 


Regulation 


50CFR  14.22,  17.4,  18.14, 
23.11,  23  13(c)  and  23.15. 

50CFR23  11,  23.12  and 
23.15. 

50  CFR  21.21,  21.29,  23.11, 

23.12  and  23.15. 
50  CFR  23.11,  23.12  and 

23.15. 

50  CFR  23.11,  23.12  and 
23.15. 

50  CFR  17.21,  17.22,  17.31, 

17.32,23.11,23.12,23.13 

and  23.15. 
50  CFR  17.21,  17.22,  17.31, 

17.32,23.11,23.12.23.13 

and  23.15. 
50  CFR  23.11,  23.12,  and 

23.15 

50  CFR  23.11,  23.12,  23.13 

and  23.15. 
50  CFR  17.61,  17.62,  17.71, 

17.72,23.11,  23.12,  23.13 

and  23  15. 
50  CFR  23.11,  23.12,  23.13, 

23.15  and  23.51 
50  CFR  23.11,  23.12,  23.13 

and  23.15. 

50  CFR  17.61,  17.62,  17.71, 

17.72,  23.11,  23.12  and 

23.15. 
50  CFR  17.21,  17.22,  17.31, 

17.32,  23.11,  23.12  and 

23.15. 
50  CFR  17.21,  17.22,  17.31, 

17.32,23.11,  23.12  and 

23.15. 
50  CFR  23.11,  23.13(g)  and 
'    23.15. 

50  CFR  17.21,  17.22,  17.31, 
17,32,  17.61,  17.62,  17.71 
and  17.72. 

50  CFR  17.21(g)  and  17.31. 


Captive-Bred  Wildlife  Registration  (U.S.  En 
dangered  Species  Act). 

is  an  annual  reporting  requirement  of  this  registration  (3-200-41  50  applicants — 3  hours+2hours  reporting;  and  3-200-41a  500 

reporters — 2  hours) 


Import/Transport  of  Injurious  Wildlife  

Take/lmportTransport/Export      of      Marine 
Mammals. 


20 
20 


40 
120 


50  CFR  16  22 

50  CFR  18  11,  18.22,  18.31, 

17.21,  1^22,  17.31,  17.32. 

23.11,23.12,  23.13  and 

23.15. 


"Note:  There  Is  an  annual  reporting  requirement.  There  is  not  a  specific  required  fomi. 
Required  information  to  be  submitted  is  outlined  on  the  permit  (20  reporters/year  at  2  hours  per  report). 


3-200-44 


Registration   of   an   Agent/Tannery   (Marine 
Mammal  Protection  Act). 


10 


.500 


35 


50  CFR  18.11, 
8.23(d). 


18.12  and 


'Note  There  is  an  annual  reporting  requirement  of  this  registration  (3-200-44 — .500  hours;  3-200-44a  30  reporters — 1  hours). 


3-200-45 
3-200-46 

3-200-47 


Import  of  Sport-Hunted  Polar  Bear  Trophies 

Import/Export  of  Personal  Pets  (CITES  and/ 
or  Wild  Bird  Conservation  Act). 

Import  or  Birds  for  Scientific  Research  or 
Zoological  Breeding  and  Display  (Wild 
Bird  Conservation  Act). 


100 
700 

25 


.500 
.500 


50 
350 

50 


50  CFR  18.11,  18.12  and 

18.30. 
50  CFR  15.11,  15.12,  15.21, 

15.25,  23.11,23.12,  and 

23.15. 
50  CFR  15.11,  15.12,  15.21, 

15.22  and  15.23. 
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Total 

Estimated 

Total  annual 

Permit  No. 

Activity 

number  of 

time 

burden 

Regulation 

respondents 

(in  hours) 

hours 

3-200-^  

Import  of  Birds  Under  an  Approved  Cooper- 
ative Breeding  Program  (Wild  Bird  Con- 
servation Act). 

25 

1 

50 

50CFR  15.11.  15.12.  15.21 
and  15.24. 

3-200-49  

Approval  of  a  Cooperative   Breeding   Pro- 
gram (Wild  Bird  Conservation  Act). 

25 

3 

75 

50CFR  15.11,  15.12,  15.21 
and  15.26. 

3-200-50  

Approval  of  Scientifically  Based  Sustainable 
Use  Management  Plans  (Convention  on 
International  Trade  in  Endangered  Spe- 
cies). 

Approval    of    Foreign    Breeding    Facilities 

10 

10 

100 

50CFR  15.11,  15.12,  15.21 
and  15.32. 

3-200-51  

20 

12 

240 

50CFR  15.11,  15.12,  15.21 

Under  the  Wild  Bird  Conservation  Act. 

and  15.41. 

3-200-52  

Reissuance  or  Renewal  of  a  Permit  or  Cer- 
tificate. 

400 

.250 

100 

50CFR  13.21  and  13.22 

3-20G-53  

Export/Re-export    of    Captive-Held    Marine 
Mammals    (Convention    on    Intemational 
Trade  in  Endangered  Species). 

30 

2 

60 

50CFR  Part  18,  23.11, 
23.12,  23.13  and  23.15. 

'  20  minutes. 
2  30  minutes. 
340  minutes. 
345  minutes. 


.  \cting  Regior 
-iervice.  HadI 

i  FR  Doc.  00-: 

BILUNG  CODE  4 


DEPARTME 
Fish  and  Wi 


AGENCY:  Fis 
ACTION:  Not 


Approval  Number:  1018-0093. 

Service  Form  Number:  3-200-19 
through  3-200-53. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents: 
Individuals,  biomedical  companies, 
circuses,  zoological  parks,  botanical 
gardens,  nurseries,  museums, 
universities,  scientists,  antique  dealers. 
Exotic  pet  industry,  hunters, 
taxidermists,  commercial  importers/ 
exporters  of  wildlife  and  plants,  freight 
forwarders/brokers,  local,  State,  tribal 
and  Federal  governments. 

Total  Annual  Burden  Hours:  5606.5. 

Total  Annual  Responses:  5987. 

Dated:  June  23,  2000. 

Kenneth  Stansell, 

Acting  Assistant  Director — International 
Affairs. 

[FR  Doc.  00-16912  Filed  7-5-00;  8:45  am) 

BILUNO  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  the  U.S.  Fish  and  Wildlife 
Service  has  published  a  Revised  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for  the 
Edwin  B.  Fors\'the  and  Cape  May 
.National  Wildlife  Refuges  in  New 
Jersey.  This  plan  describes  how  the 
Service  intends  to  manage  the  Forsythe 
and  Cape  May  Refuges  for  the  next  15 
years. 


DATES:  A  formal  public  hearing  will  be 
held  at  7  PM  on  July  19,  2000.  The 
hearing  will  provide  an  opportunity  for 
all  interested  parties  to  present  oral  or 
written  testimony  on  the  revised  draft 
dociunent  before  a  hearing  officer  and 
court  reporter.  Those  wishing  to  do  so 
will  be  able  to  sign  up  to  speak  when 
they  enter  the  hearing  room.  This  formal 
public  hearing  will  be  held  at:  Absegami 
High  School,  201  South  Wrangleboro 
Road,  Galloway  Township,  Atlantic 
County,  New  Jersey. 

All  other  comments  should  be  sent  by 
either  traditional  or  electronic  mail,  no 
later  than  August  4,  2000,  to:  The  Jersey 
Coast  Refuges  Planning  Team,  U.S.  Fish 
and  Wildlife  Service,  300  Westgate 
Center  Drive,  Hadley,  MA  01035-9589, 
or  FW3RW  CCP@fws.gov. 

ADDRESSES:  Additional  information  or 
copies  of  an  executive  summary  of  the 
plan  or  the  complete  document  may  be 
obtained  by  contacting  Steve  Atzert, 
Edwin  B.  Forsythe  National  Wildlife 
Refuge,  P.O.  Box  72,  Great  Creek  Road, 
Oceanville,  New  Jersey  08231-0072, 
telephone  609/652-1665 

SUPPLEMENTARY  INFORMATION:  The 
Service's  F*roposed  Action  and  two 
other  alternatives  are  described,  along 
with  the  process  used  to  develop  them 
and  the  environmental  consequences  of 
implementing  each  one.  The  three 
alternatives  are: 

Alternative  A.  This  is  the  No  Action 
Alternative  required  by  the  Council  of 
Environmental  Quality's  regulations  on 
the  implementation  of  the  National 
Environmental  Policy  Act  (NEFA). 
Selection  of  this  Atlernative  would 
mean  that  there  would  be  no  change 
from  our  cvirrent  management  programs 
and  emphasis  at  both  Refuges.  Seasonal 


travel  and  parking  of  motor  vehicles 
would  continue  to  be  allowed  in  the 
Holgate  Unit  of  the  Brigantine 
Wilderness  Area,  on  lands  above  mean 
high  tide,  in  violation  of  the  Wilderness 
Act  of  1964. 

Alternative  B.  Alternative  B  is  the 
Service's  Proposed  Action.  This 
Alternative  would  initiate  new  wildlife 
population  and  habitat  management 
programs;  provide  new  wildlife- 
dependent  recreation  opportunities: 
increase  our  land  protection  efforts;  and 
provide  new  office  and  visitor  facilities 
at  both  Refuges.  All  lands  above  mean 
high  tide  in  the  Holgate  Unit  of  the 
Brigantine  Wilderness  Area  would  be 
closed  to  motor  vehicle  use  by  the 
public  year-round  in  compliance  with 
the  provisions  of  the  Wilderness  Act. 
We  would  initiate  efforts  to  establish  a 
seasonal  boat  concession  to  ferrv  anglers 
and  other  Refuge  visitors  to  the  southern 
tip  of  the  Holgate  Peninsula 

Alternative  C  This  .Alternative  would 
initiate  new  wildlife  population  and 
habitat  management  programs;  provide 
new  wildlife-dependent  recreation 
opportunities  Refuge-wide;  increase  our 
land  protection  efforts;  and  provide  new 
or  remodeled  office  and  visitor  facilities 
at  both  Refuges  -All  lands  above  mean 
high  tide  in  the  Holgate  Unit  of  the 
Brigantine  Wilderness  Area  would  be 
closed  to  motor  vehicle  use  bv  the 
public  year-round  in  compliance  with 
the  provisions  of  the  Wilderness  Act. 
We  would  also  seek  to  further  restrict 
motor  vehicle  access  at  the  Holgate  Unit 
by  obtaining  a  license  from  the  New 
Jersey  Tidelands  Council  to  close  State- 
owned  riparian  lands  below  the  mean 
high  tide  line.  Efforts  would  be  initiated 
to  establish  a  seasonal  boat  concession 
to  ferry  anglers  and  other  Refuge  visitors 
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lo  the  southern  tip  of  the  Holgate 
Peninsula. 

Dated:  June  27,  2000. 
Mamie  A.  Parker, 

Acting  Regional  Director,  Fish  and  Wildlife 
-iervice.  Hadley.  Massachusetts. 
FR  Doc.  00-17013  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the 
Beaver  Creek  Tract.  Lincoln  County, 
Oregon 

AGENCY:  Fish  and  Wildhfe  Service. 
ACTION:  Notice  of  receipt  of  application. 

SUMMARY:  This  notice  advises  the  public 
that  Coast  Range  Conifers,  LLC  (CRC  or 
applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
The  application  has  been  assigned 
permit  number  TE-028956-0.  The 
proposed  permit  would  authorize  the 
incidental  take,  in  the  form  of  habitat 
modification  (harm)  and  disturbance 
(harass),  of  the  bald  eagle  {Haliaeetus 
leucocephalus)  which  is  federally  listed 
as  threatened. 

The  Service  announces  the  receipt  of 
the  applicant's  incidental  take  permit 
application  and  the  availability  of  the 
C.dast  Range  Conifers  Beaver  Tract 
Habitat  Conservation  Plan  (Beaver  Tract 
Plan)  and  draft  Implementation 
Agreement,  which  accompany  the 
incidental  take  permit  application,  for 
public  comment.  The  Beaver  Tract  Plan 
describes  the  proposed  project  and  the 
measures  the  applicant  will  undertake 
to  minimize  for  project  impacts  to  the 
bald  eagle  These  measiu"es  and 
associated  impacts  are  also  described  in 
the  background  and  summary 
information  that  follow  The  Service  is 
presently  conducting  the  National 
Environmental  Protection  Act  (NEPA) 
process  and  will  announce  the 
availability  of  NEPA  compliance 
documentation  soon. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  August  7.  2000. 
ADDRESSES:  Individuals  wishing  copies 
of  the  permit  application  or  copies  of 
the  full  text  of  the  Beaver  Tract  Plan, 
should  immediately  contact  the  office 
and  personnel  listed  below.  Documents 
also  will  be  available  for  public 
inspection,  by  appointment,  during 


normal  business  hours  at  the  address 
below.  Comments  regarding  the  permit 
application,  draft  Implementation 
Agreement  or  the  Beaver  Tract  Plan 
should  be  addressed  to  State  Supervisor, 
Fish  and  Wildlife  Service,  Oregon  State 
Office,  2600  S.E.  98th  Avenue.  Suite 
100,  Portland, 'Oregon  97266.  Please 
refer  to  permit  number  TE-028956-0 
when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rich  Szlemp,  Fish  and  Wildlife  Service, 
Oregon  State  Office,  telephone  (503) 

231-fi17Q 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulation 
prohibits  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  However, 
the  Service,  luider  limited 
circumstances,  may  issue  permits  to 
"incidentally  take"  listed  species, 
which  is  take  that  is  incidental  to,  and 
not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32. 

Summary  of  the  Beaver  Tract  Plan 

The  applicant  is  proposing  to  harvest 
about  12  acres  of  mature  forest 
approximately  80  to  140  years  old 
within  a  40-acre  parcel  of  land.  There 
are  approximately  5  to  10  old  growth 
Sitka  spruce  and  Douglas-fir  trees 
present  in  the  proposed  harvest  area. 
The  surrounding  owrnership  consists  of 
commercial  timber  lands  containing 
forests  of  various  age  classes.  The 
Beaver  Tract  Plan  area  contains  one 
known  bald  eagle  nest  tree  and  several 
other  trees  that  could  be  utilized  as  nest 
or  roost  trees.  Other  listed  species  that  - 
may  also  be  affected  by  the  proposed 
Beaver  Tract  Plan,  but  potentially  may 
not  be  fully  addressed,  include  the 
threatened  marbled  murrelet 
[BrachyTamphus  marmoratus)  and 
northern  spotted  owl  [Strix  occidentalis 
caurina)  (spotted  owl).  Please  refer  to 
"Summary  of  Service's  Concerns  and 
Recommendations"  below  for  additional 
discussion  on  this  topic. 

The  Beaver  Tract  Plan  contains  two 
alternatives:  preferred  and  no  action. 
Under  their  preferred  alternative,  the 
applicant  would  harvest  12  acres  of 
mature  timber  to  the  extent  allowed  by 
the  Bald  and  Golden  Eagle  Protection 
Act  (Eagle  Act).  Migratory  Bird  Act,  and 
Oregon  Forest  Practice  Act  (OFPA) 
Rules.  Under  the  no  action  alternative, 
the  subject  timber  would  be  left 
standing  to  provide  bald  eagle  habitat. 
The  applicants  rejected  the  no  action 
alternative  because  they  believe  it 
would  deny  them  of  all  economically 
productive  use  of  the  subject  timber. 


The  applicants  propose  the  following 
minimization  and  mitigation  measures: 

a.  Retaining  the  bald  eagle  nest  tree 
and  two  snags  or  green  trees  per  acre, 
30  feet  or  greater  in  height  and  11 
inches  or  greater  in  diameter. 

b.  Conducting  harvest  activities 
outside  of  the  period  March  1  to 
September  15,  except  for  road  building. 

c.  Replant  Douglas-fir,  western  red 
cedar,  and/or  western  hemlock  over  the 
harvest  units.  As  per  OFPA  Rules,  this 
planting  will  take  place  within  12 
months  after  completion  of  harvest. 

d.  Meet  the  current  OFPA  Rules  to 
leave  all  snags  and  standing  dead  trees 
unharvested  until  they  have  fallen  to  the 
ground  and  rotted  away,  except  when 
they  represent  a  safety  hazard  for  the 
logging  operation. 

Additional  Background 

CRC  submitted  a  vmtten  plan  on  or 
about  Jime  30,  1998,  to  the  Oregon 
Department  of  Forestry  to  harvest  the 
Beaver  Tract  to  within  330  feet  of  the 
bald  eagle  nest  site.  The  State  Forester 
rejected  that  written  plan  on  the  basis 
that  it  did  not  provide  adequate 
protection  for  the  bald  eagle  nest  site. 
The  State  Forester  required  that  a 
forested  buffer  of  400  feet  around  the 
nest  tree  and  an  additional  100  foot 
band  in  which  50  percent  of  the  live 
trees  would  be  retained.  CRC  proceeded 
to  harvest  the  28  acres  surroimding  the 
bald  eagle  nest  site,  which  retained  the 
12  acres  (400  foot  radius  circle)  that  are 
the  subject  of  this  incidental  take  permit 
application.  Oregon  law  allows  (but 
does  not  require)  the  State  Forester  to 
approve  logging  within  these  protected 
12  acres  if  a  landowner  receives  an 
Federal  incidental  take  permit. 

Summary  of  Service's  Concerns  and 
Recommendations 

The  Service  received  the  Plan  and 
application  on  December  28,  1999. 
Unlike  most  Plans,  the  Beaver  Tract 
Plan  was  prepared  without  any 
opportunities  for  the  Service  to  provide 
technical  assistance  prior  to  the 
submission  of  the  application.  A  revised 
Beaver  Tract  Plan  was  received  on  May 
18.  2000,  in  response  to  the  Service's 
April  18,  2000.  request  for  clarification 
of  items  in  the  original  Beaver  Creek 
Tract  Plan.  The  revised  Beaver  Tract 
Plan  lacks  much  of  the  biological 
analysis  and  information  routinely 
provided  by  other  applicants  to  expedite 
processing  an  incidental  take  permit. 

The  Service  has  reviewed  the  Beaver 
Tract  Plan  and  has  some  concerns  with 
the  adequacy  of  the  proposed 
minimization  and  mitigation  measures. 
We  specifically  invite  the  public  to 
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provide  comments  on  the  measures 
proposed  by  the  applicant. 

As  stated  in  the  Beaver  Tract  Plan,  the 
impacts  from  the  proposed  harvest 
would  likely  eliminate  the  site  as  bald 
eagle  habitat,  other  than  the  retention  of 
the  nest  tree.  While  it  is  not  specifically 
stated,  we  believe  that  few  if  any  of  the 
existing  old  growth  trees  would  likely 
be  retained  under  the  proposed 
mitigation  {i.e.,  retaining  two  trees  per 
acre  greater  than  11  inches  in  diameter). 
Based  upon  the  proposed  harvest  and 
the  above  assumption  regarding  tree 
retention,  the  ability  of  the  site  to 
continue  to  provide  a  suitable  nest  site 
for  bald  eagles  post-harvest  is  difficult 
to  accurately  assess.  However,  the 
harvest  is  likely  to  increase  the 
likelihood  of  the  nest  tree  and  any  other 
large  standing  trees  to  be  subject  to 
blowdown  or  windthrow  due  to 
exposure.  Furthermore,  it  is  not 
uncommon  for  bald  eagles  to  have  more 
than  one  nest  site  and  multiple  roosting 
sites  in  an  area.  The  proposed  harvest 
would  diminish  the  availability  of  roost 
sites  and  alternate  nest  sites.  We  believe 
that  the  harvest  proposed  in  the  Plan 
would  violate  the  Bald  and  Golden 
Eagle  Protection  Act. 

The  Service  believes  that  other 
practicable  minimization  measures 
exist.  In  our  April  18,  2000,  letter  to 
CRC  we  suggested  adding  the  following 
alternative  under  which  we  believe  we 
could  likely  issue  an  incidental  take 
permit  and  comply  with  both  the  ESA 
and  the  Bald  and  Golden  Eagle 
Protection  Act.  This  alternative  protects 
the  bald  eagle  nest  tree  bom  harvest  and 
likely  damage  associated  with  harvest  in 
the  Beaver  tract.  The  prescription  is  as 
follows;  the  nest  tree  would  not  be 
harvested.  All  trees  that  could  come  in 
contact  with  and  damage  the  nest  tree 
if  they  were  felled,  would  not  be 
harvested.  (Directional  felling  would  not 
exclude  any  trees  from  this  component). 
For  example,  if  a  tree  is  100  feet  tall  and 
is  located  less  than  100  feet  from  the 
nest  tree,  then  the  tree  would  not  be  cut. 
If  a  tree  is  100  feet  tall  and  is  located 
greater  than  100  feet  from  the  nest  tree, 
then  that  tree  is  eligible  to  be  cut 
pending  a  risk  analysis  for  windthrow 
(see  next  criteria).  The  applicant  would 
have  to  consider  whether  the  removal  of 
any  trees  in  the  tract  would  increase  the 
likelihood  of  windthrow  of  the  bald 
eagle  nest  tree,  or  any  other  nearby  trees 
that  could  be  windthrown  and  result  in 
damage  to  the  bald  eagle  nest  tree. 
While  we  understand  that  windthrow 
can  occur  within  any  stand,  regardless 
of  its  composition,  we  know  that  certain 
harvest  prescriptions  can  predictably 
lead  to  a  much  greater  likelihood  of 
susceptibility  to  windthrow.  Measures 


can  be  taken  when  devising  a  harvest 
prescription  to  limit  the  increased 
likelihood  of  windthrow.  We  believe 
this  alternative  would  retain  a  sufficient 
area  around  the  nest  tree  to  maintain  the 
integrity  of  the  nest  site,  alternate  nest 
trees,  and  multiple  roost  sites  and 
perches.  The  intent  of  this  prescription 
is  to  maintain  a  sufficiently  sized  patch 
of  habitat  that  is  likely  to  provide 
important  structural  components  for 
bald  eagle  breeding  habitat,  while  also 
providing  some  level  of  confidence  that 
timber  operations  and  future  weather 
events  are  not  likely  to  effect  the 
existing  nest  tree  and  the  area 
immediately  surrounding  the  nest  tree. 
CRC  responded  through  their  legal 
counsel  that  no  further  changes  would 
be  made  to  the  Beaver  Tract  Plan.  We 
believe  that  other  alternatives  are 
available.  However,  these  alternatives 
are  likely  to  require  an  examination  of 
the  stand  or  a  detailed  stand  inventory, 
and  a  discussion  with  the  landowner 
and/or  their  legal  representative. 
Because  bald  eagles  are  presumed  to  be 
nesting  as  of  the  date  of  this  notice,  we 
would  not  suggest  visiting  the  site  until 
after  nesting  activities  are  completed  for 
the  season. 

Any  alternative  we  recommend  or 
consider  would  have  to  incorporate  a 
seasonal  restriction.  We  consider  the 
breeding  season  for  bald  eagles  to  be 
anytime  from  January  1  through  August 
31  which  is  based  upon  their  breeding 
biology.  The  seasonal  restriction  being 
proposed  by  the  applicant  is  from 
March  1  through  September  15.  This 
time  period  does  not  captiue  the 
important  period  of  time  in  January  and 
Eebruary  when  bald  eagles  engage  in 
breeding  activities  that  may  include 
establishing  territories,  pair  bonds,  and 
nest  construction. 

The  Service  has  not  made  a 
determination  as  to  whether  the 
proposed  Beaver  Tract  Plan  may  affect 
spotted  owls  or  marbled  murrelets.  The 
Beaver  Tract  Plan  concludes  that  the 
plan  area  is  not  sufficient  to  support 
spotted  owls  and  that  take  of  spotted 
owls  was  previously  addressed  in  a 
section  7  consultation  under  the  ESA 
that  was  conducted  on  the  exchange  of 
this  parcel  from  the  U.  S.  Forest  Service 
to  CRC  and  was  completed  on  February 
13,  1996.  The  Beaver  Tract  Plan  states 
that  no  marbled  murrelets  have  been 
seen  in  the  area  and  that  incidental  take 
of  murrelets  was  also  addressed  in  the 
above  referenced  section  7  consultation. 

The  land  exchange  section  7 
consultation  was  based  upon  protocol- 
based  surveys  conducted  in  1995  and 
1996.  At  that  time,  it  was  determined 
that  no  spotted  owls  were  using  the 
area.  Also  at  that  time,  it  was 


determined  that  marbled  murrelets  were 
not  using  the  area,  although  there  was 
one  detection  of  murrelets.  The  nature 
of  this  detection  did  not  lead  to  a 
determination  of  occupancy  or  warrant 
additional  surveys.  The  "Protocol  for 
Surveying  Proposed  Management 
Activities  that  may  Impact  Northern 
Spotted  Owls",  dated  March  17.  1992, 
and  endorsed  by  the  Service,  states  that 
2-year  surveys  (which  were  done  for  the 
Beaver  Tract  in  1994-1995)  are  valid  for 
2  additional  years  before  resurveying 
would  be  required.  The  "Methods  for 
Surveying  Marbled  Murrelets  in  Forests: 
An  Update  to  the  Protocol  for  Land 
Management  and  Research",  dated  April 
15.  2000,  by  the  Pacific  Seabird  Group, 
states  that  for  areas  surveyed  and  not 
determined  to  be  occupied,  resurveying 
is  recommended  after  5  years.  Because 
5  years  has  elapsed  since  the  last  known 
spotted  owl  and  murrelet  surveys 
covering  the  Beaver  Tract,  there  is  some 
uncertainty  as  to  the  likelihood  of  this 
property  currently  providing  habitat  for 
either  of  these  two  species.  Because  of 
this  uncertainty,  we  request  that  the 
results  of  any  surveys  conducted  for 
spotted  owls  or  murrelets  that  were 
completed  within  the  past  5  years  and 
that  covered  the  general  vicinity  of  the 
Beaver  Tract  be  submitted  to  the  Service 
and  CRC. 

The  Beaver  Tract  Plan  calls  for  the 
harvest  of  approximately  12  acres. 
However,  the  Oregon  State  Forester 
required  that  a  400-foot  no-cut  buffer 
(12  acres)  with  an  additional  100-foot 
buffer  in  which  only  50  percent  of  the 
live  trees  could  be  removed.  A  500-foot 
radius  circle  is  approximately  18  acres. 
Therefore,  there  is  some  confusion  as  to 
what  amount  of  forest  is  currently  left 
standing  on  the  Beaver  Tract  and 
potentially  what  12  acres  are  being 
proposed  for  harvest. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service 
will  evaluate  the  permit  application. 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the  bald 
eagle. 

Dated:  fune  29.  2000. 

David  L.  McMuUen. 

Acting  Regional  Director.  Region  1,  Portland, 
Oregon. 

IFR  Doc.  00-17014  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Ballast  Water  and  Shipping  Committee 
Meeting 

agency:  Fish  and  Wildlife  Service, 

Intericir. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Ballast  Water  and 
Shipping  Committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  The 
meeting  topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 
DATES:  The  Committee  will  meet  from 
10  a.m.  to  3  p.m.,  Tuesday,  July  18, 
2000. 

ADDRESSES:  The  meeting  will  be  held  at 
tile  Coast  Guard  Headquarters,  Room 
2415.  2100  Second  Street.  SW. 
Washint^ton.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Marv'  Pat  McKeown,  U.S.  Coast  Guard, 
Chair,  Ballast  Water  and  Shipping 
Committee,  at  202-267-0500  or  by 
email  at  mmckeown@comdt.uscg.mil  or 
Sharon  Gross.  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at:  sharon 
_gross@fws.gov 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sectiotn  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Ballast  Water  and  Shipping 
Committee.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701- 
4741).  Topics  to  be  addressed  at  this 
meeting  include  briefings  and  updates 
on  the  Ad-Hoc  Environmental 
Soundness  Working  Group,  the  Ad-Hoc 
Workgroup  on  Ballast  Water  Treatment 
Standards,  the  status  of  the  Great  Lakes 
Ballast  Technology  Demonstration 
Project,  and  a  discussion  of  how  aquatic 
nuisance  species  removal  efficiency 
values  will  be  developed. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851,  4401  North  Fairfax  Drive. 
Arlington,  Virginia  22203-1622,  and  the 
Chair  of  the  Ballast  Water  and  Shipping 
Committee  at  the  Environmental 
Standards  Division,  Office  of  Operations 
and  Environmental  Standards,  U.S. 
Coast  Guard  (C^MSO-4).  2100  Second 
Street.  SW.  room  1309.  Washington,  DC 
20593-0001   Minutes  for  the  meetings 
will  be  available  at  these  locations  for 
public  inspection  during  regular 
business  hours.  Monday  through  Friday. 


Dated:  June  30,  2000. 
Cathleen  I.  Short, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries. 
[FR  Doc.  00-17017  Filed  7-5-00;  8:45  am] 
BILUNG  CODE  4310-55-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  hidian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  (IGRA). 
Public  Law  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Compacts  between  the  Augustine  Band 
of  Mission  Indians  and  the  State  of 
California  executed  on  March  15,  2000. 
DATES:  This  action  is  effective  July  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  June  26,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  00-16985  Filed  7-5-00;  8:45  ami 

BILUNG  CODE  4310-(I2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-250-1220-PC-24  1A] 

OMB  Approval  Number  1004-0165; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  On  March 
30.  2000  BLM  published  a  notice  in  the 
Federal  Register  (65  FR  16953) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 


on  May  29,  2000.  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0165),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St..  NW..  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Cave  Management:  Cave 
Nominations  and  Confidential 
Information  (43  CFR  Part  37). 

OMB  Approval  Number:  1004-0165. 

Abstract:  The  Department  of  the 
Interior,  through  BLM,  proposes  to 
renew  the  approval  of  an  information 
collection  for  an  existing  rule  at  43  CFR 
part  37.  That  rule  requires  that  Federal 
agencies  must  consult  with  "cavers" 
and  other  interested  pjirties  to  develop 
a  listing  of  significant  caves.  The 
regulations  also  integrate  cave 
management  into  existing  planning  and 
management  processes  and  provide  for 
the  protection  of  cave  resource 
information  in  order  to  prevent 
vandalism  and  disturbance  of 
significant  caves. 

Agency  Form  Number:  None.  There  is 
an  unnumbered  format  which  entities 
may  use  to  nominate  caves. 

Frequency:  Once,  when  nominating 
the  cave  or  requesting  confidential  cave 
information. 

Description  of  Respondents: 
Respondents  "cavers"  and  other 
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interested  parties.  Estimated  completion 
time:  3  hour(s)  for  each  nomination  and 
'/2-hour  for  each  request  for  confidential 
cave  information. 

Annual  Responses:  50  cave 
nominations  and  10  requests  for 
confidential  cave  information.  *' 

Annual  Burden  Hours:  155. 

Bureau  Clearance  Officer:  Shirlean 
Beshir,  (202)  452-5033. 

Dated:  |une  19.  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[KR  Doc.  00-17091  Filed  7-5-00;  8:45  am] 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-PF-01-24  1A] 

0MB  Approval  Number  1004-0004; 
Notice  of  Information  Collection  To  Be 
Sutsmitled  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Papenwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq).  On  March 
20,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  15000) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  May  19,  2000.  The  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below;  (202) 
452-5033. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0004),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 


functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Desert-Land  Entry  (43  CFR  part 
2520).  OMB  approval  number:  1004- 
0004. 

Abstract:  the  BLM  is  proposing  to 
renew  the  approval  of  an  information 
collection  for  an  existing  rule  at  43  CFR 
part  2520.  That  rule  provides  guidelines 
and  procedures  for  individuals  to  make 
desert-land  entries  to  reclaim,  irrigate, 
and  cultivate  arid  and  semiarid  public 
lands  of  the  Western  United  States 
under  the  Desert  Land  Act  as  amended 
(43  U.S.C.  231,  321-323,  325,  327-329). 

Bureau  Form  Number:  2520-1. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  individuals. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  17. 

Filing  Fee  Per  Response:  $15. 

Annual  Burden  Hours:  34. 

Bureau  Clearance  Officer:  Shirlean 
Beshir  (202)  452—5033. 

Dated:  June  21,  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[FR  Doc.  00-17086  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-350-1 43O-PE-01  -24-1  A] 

OMB  Approval  Number  1004-0011: 
Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et.  seq.)  On  March 
20.  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  15002) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  May  19,  2000.  The  BLM  received  no 


comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below;  (202) 
452-5033. 

The  OMB  is  requested  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0011),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC. 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collection  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3..  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title  i^43  CFR  part 
2540).  OMB  approval  number:  1004- 
0011. 

Abstract:  The  BLM  is  proposing  to 
renew  the  approval  of  an  information 
collection  for  an  existing  rule  at  43  CFR 
part  2540.  That  rule  provides  guidelines 
and  procedures  for  transferring  legal 
title  to  public  lands  administered  by  the 
BLM  from  the  United  States  to  eligible 
individuals,  groups,  or  corporations 
who  have  valid  claims  under  the  Color- 
of-Title  Act  of  December  22,  1928  (45 
Stat.  1069)  as  amended  by  the  Act  of 
July  28,  1953  Stat.  227).  (U.S.C.  1068- 
1068b). 

Bureau  Form  Number:  2540-3. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  individuals,  groups,  or 
corporations. 

Estimated  Completion  Time:  1  hoiu". 

Annual  Response:  20. 

Filing  Fee  Per  Response:  $10. 

Annual  Burden  Hours:  20. 

Bureau  Clearance  Officer:  Shirlean 
Beshir  (202)  452-5033. 
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Dated:  June  23,  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[FR  Doc.  00-17088  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  43ia-<4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-PF-01-24  1A] 

0MB  Approval  Number  1004-0012; 
Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
ACt  (44  U.S.C.  3501  et  seq.].  On  March 
20.  2000.  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  15003) 
requesting  comment  on  this  proposed 
collection.  The  conunent  period  ended 
on  May  19,  2000.  The  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below;  (202) 
452-5033. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0012),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW.  Mail  Stop  401  LS, 
Washington.  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility: 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 


are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Recreation  and  Public  Piuposes 
Act  (43  CFR  part  2740).  OMB  approval 
number:  1004-0012. 

Abstract:  The  BLM  is  proposing  to 
renew  the  approval  of  an  information 
collection  for  an  existing  rule  at  43  CFR 
Part  2740.  That  rule  provides  guidelines 
and  procedures  for  the  transfer  of 
certain  public  lands  under  the 
Recreation  and  Public  Purposes  Act  as 
amended  (43  U.S.C.  869  et  seq.). 

Bureau  Form  Number:  2740-1. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  State  and  local 
goverrunents,  and  nonprofit  corporation 
and  associations. 

Estimated  Completion  Time:  40 
hours. 

Annual  Responses:  25. 

Filing  Fee  Per  Response:  $100. 

Annual  Burden  Hours:  1,000 

Bureau  Clearance  Officer:  Shirlean 
Beshir  (202)  452-5033. 

Dated:  June  21,  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[FR  Doc.  00-17089  Filed  7-05-00;  8:45  am) 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1 430-PE-01  -24-1  A] 

OMB  Approval  Number  1004-0029 
Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  On  March 
20,  2000.  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  15005) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  May  19,  2000.  The  BLM  received  no 
conunents  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below;  (202) 
452-5033. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 


respond  after  30  days.  For  maximum 
consideration  your  conaments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0029),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Biu-eau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW,  Mail  Stop  401  LS. 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  yoiu-  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collection  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title  (43  CFR  part 
2540).  OMB  approval  number:  1004- 
0029. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  to  renew  the 
approval  of  an  information  collection 
for  an  existing  rule  at  43  CFR  part  2540. 
That  rule  provides  guidelines  and 
procedures  for  transferring  legal  title  to 
public  lands  administered  by  the  BLM 
from  the  United  States  to  eligible 
individuals,  groups,  or  corporations 
who  have  valid  claims  under  the  Color- 
of-Title  Act  of  December  22,  1928  (45 
Stat.  1069)  as  amended  by  the  Act  of 
July  28,  1953  Stat.  227),  (U.S.C.  1068- 
1068b). 

Bureau  Form  Number:  2540-1. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  individuals,  groups,  or 
corporations. 

Estimated  Completion  Time:  30 
minutes. 

Annual  Responses:  20. 

Filing  Fee  Per  Response:  $10. 

Annual  Burden  Hours:  10  hours. 

Bureau  Clearance  Officer:  Shirlean 
Beshir  (202)  452-5033. 

Dated:  June  23,  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[FR  Doc.  00-17090  Filed  7-5-00;  8:45  am) 

BtLUNG  CODE  431&-84-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-620-1 430-00-24  1  A] 

Notice  of  Policy  on  Mineral  Commodity 
Pricing  and  Opportunity  for  Comment 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  policy  and 
opportunity  for  comment. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  instituting  a 
policy  for  calculating  the  mineral 
commodity  price  to  use  when 
determining  whether  a  mining  claim 
contains  a  "discovery"  of  a  valuable 
mineral  deposit.  The  policy  is  necessary 
to  establish  a  consistent  approach  in 
determining  claim  validity. 

DATES:  The  policy  statement  is  effective 
July  6,  2000,  but  BLM  will  accept  public 
comments  for  60  days.  BLM  will 
consider  the  comments  and  decide 
whether  or  not  to  amend  this  policy 
statement.  If  you  wish  to  comment  on 
the  policy,  you  should  submit  your 
comments  by  September  5,  2000. 

ADDRESSES:  Mail:  Director  (630),  Bureau 
of  Land  Management,  Administrative 
Record,  Room  401  LS,  1849  C  Street. 
NW,  Washington,  D.C.  20240. 

Personal  or  messenger  delivery:  Room 
501,  1620  L  Street,  NW.  Washington,  DC 
20036. 

Internet  e-mail: 
WOComment@blm.gov.  (Include  "Attn: 
MINERAL  PRiriNG"! 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Haskins  in  the  Solid  Minerals 
Group  at  (202)  452-0355.  For  assistance 
in  reaching  Mr.  Haskins,  individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  l-(800) 
877-8339.  24  hours  a  day,  7  days  a 
week. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Statement  of  Policy  . 

I.  Public  Comment  Procedures 

How  Do  I  Comment  on  the  Proposed 
Policy  Statement? 

Please  submit  your  comments  on 
issues  related  to  the  proposed  policy 
statement,  in  writing,  according  to  the 
ADDRESSES  section  above.  Your 
comments  should  explain  the  need  for 
any  changes  you  recommend  and, 
where  possible,  refer  to  specific 
paragraphs  in  the  statement. 


Will  My  Comments  Be  Available  to 
Others? 

BLM  will  make  your  comments, 
including  your  name  and  address, 
available  for  public  review  at  the  "L 
Street"  address  listed  in  ADDRESSES 
above  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.,  Monday  through 
Friday,  except  Federal  holidays). 

Can  BLM  Keep  My  Identity 
Confidential? 

Under  certain  conditions,  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentiality  at 
the  begiiming  of  your  comment.  BLM 
will  consider  withholding  your  name, 
street  address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Background 

The  General  Mining  Law  of  1872 
establishes  the  terms  by  which  you  may 
locate  and  patent  mining  claims — 
transfer  them  to  private  ownership — on 
public  lands.  In  order  to  be  valid,  your 
mining  claim  must  contain  a 
"discovery"  of  a  valuable  mineral 
deposit.  This  mecins  you  must  have 
found  a  mineral  deposit  and  you  must 
have  enough  evidence  to  show  that  the 
mineral  deposit  is  of  such  a  character 
that  a  person  of  ordinary  prudence 
would  be  justified  in  expending 
additional  labor  and  means,  with  a 
reasonable  prospect  of  success,  in 
developing  a  valuable  mine.  Castle  v. 
Womble,  19  Pub.  Lands  Dec.  455.  457 
(1894).  You  must  show  that  the  mineral 
can  be  extracted,  removed  and  marketed 
at  a  profit.  United  States  v.  Coleman. 
390  U.S.  599,  602-603  (1968).  When 
determining  the  validity  of  mining 
claims.  Federal  land  management 
agencies  conduct  examinations  of  your 
asserted  discovery  to  evaluate  whether 
the  mineral  deposit  can  be  removed  and 
marketed  at  a  profit  given  the 
production  costs  and  the  prevailing 
market  on  a  given  date.  The  Bureau  of 
Land  Management,  the  National  Park 
Service,  and  the  U.S.  Forest  Service 
each  employ  certified  mineral 
examiners  who  conduct  these 
examinations  on  behalf  of  the  Secretary 
of  the  Interior.  Their  conclusions  may 
later  be  reviewed  by  administrative  law 
judges  (ALJ)  in  the  Department  of  the 
Interior's  Office  of  Hearings  and 
Appeals,  by  the  Interier  Board  of  Land 


Appeals  (IBLA),  and  ultimately  by  the 
federal  courts. 

The  Secretary  must  determine  the 
validity  of  a  mining  claim  when  you  as 
the  claimant  seek  to  patent  the  claim, 
and  may  also  determine  the  validity  of 
the  claim  at  any  other  time  for  any  other 
reason.  In  any  case,  you  must  be  able  to 
show  that  you  have  discovered  a 
valuable  mineral  deposit  on  a  particular 
significant  date.  We  refer  to  this  date  as 
the  marketability  date.  "Marketability 
date"  means  the  date  on  which  we 
determine  if  the  mineral  deposit  you 
discovered  can  be  removed  and 
marketed  at  a  profit  given  the 
production  costs  and  the  prevailing 
market  conditions  on  that  date.  When 
we  determine  the  validity  of  yoiu- 
mining  claim,  we  may  determine 
whether  you  have  discovered  a  valuable 
mineral  deposit  on  one  or  more 
marketability  dates  depending,  for 
example,  on  whether  you  have  filed  a 
patent  application  or  your  mining  claim 
is  in  an  area  subsequently  withdrawn 
from  mining  claim  location. 

An  essential  element  in  determining 
whether  a  mineral  deposit  is  marketable 
is  the  market  value  of  the  mineral 
commodity.  For  the  most  part,  the 
commodities  subject  to  the  Mining 
Law — gold,  silver,  copper,  lead,  zinc, 
etc. — have  widely  reported  spot  market 
prices  and  are  traded  on  public 
exchanges.  Many  of  these  minerals, 
especially  those  with  volatile  prices,  are 
also  the  subject  of  "futures"  trading 
based  on  the  projected  future  market 
price  for  the  mineral.  The  major 
exchanges  for  mineral  commodities  are 
the  London  Metals  Exchange,  the  New 
York  Commodities  Exchange  (COMEX) 
and  the  Chicago  Board  of  Trade.  On 
these  exchanges,  the  historical  spot 
prices  are  charted  on  a  monthly  basis. 
Futures  prices  are  often  set  on  a 
quarterly  basis,  but  monthly  futures 
prices  are  posted  some  of  the  time. 

With  these  published  market  prices, 
determining  a  market  value  for  the 
mineral  to  be  mined  might  seem 
straightforward,  but  it  has  not  proved  a 
simple  matter.  While  the  value  must  be 
tied  to  an  appropriate  time  period,  this 
does  not  necessarily  mean  that  the 
market  price  of  the  mineral  on  a  specific 
date  must  be  used  to  set  the  mineral's 
value.  The  market  price  on  one  date 
may  be  anomalous,  or  may  represent  a 
rising  or  falling  market  that  should  be 
taken  into  account  in  determining 
whether  a  prudent  miner  may 
reasonably  expect  to  develop  a 
profitable  mine.  This  problem  is 
obviously  more  severe  in  the  case  of 
minerals  such  as  gold  or  molybdenum 
that  historically  have  markets  that  may 
fluctuate  substantially,  even  over  a  short 
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period  of  time.  The  IBLA  summarized 
these  issues  in  holding  that  "a  mining 
claimant  must  show  that,  as  a  present 
fact,  considering  historic  price  and  cost 
factors  and  assuming  that  they  will 
continue,  there  is  a  reasonable 
likelihood  of  success  that  a  paying  mine 
can  be  developed."  In  re  Pacific  Coast 
Molybdenum  Co..  90  I.D.  352,  360,  75 
IBlA  16  (1983). 

Neither  BLM  nor  the  Department  has 
ever  addressed  the  mineral  pricing  issue 
in  published  regulations  or  established 
d  formal  policy  in  handbooks  or 
manuals  Instead,  over  the  years, 
mineral  examiners.  ALJs  and  the  IBLA 
have  followed  an  ad  hoc  approach  The 
IBLA  case  law  has  not  established  a  firm 
pricing  rule  Rather,  the  IBL.'\  has 
reviewed  the  valuation  method  used  by 
the  mineral  examiner  or  the  .\LI  to 
determine  whether  it  is  reasonably 
based  on  the  facts  of  the  case  before  it. 
The  methods  for  establishing  a  market 
price  that  emerge  from  the  Department's 
practice  have  ranged  widely,  but  fall 
into  two  basic  categories:  using  the 
market  price  (jn  a  given  date,  or 
averaging  the  market  price  over  several 
years. 

In  several  cases,  the  IBLA  has 
approved  using  market  prices  on 
definite  dates  to  set  the  value  of  the 
minerals.  For  example,  in  U.S.  v. 
Shining  Rock  Mining  Corp.,  112  IBLA 
326  (19901.  the  IBLA  affirmed  a  mineral 
examiner's  decision  to  set  the  price  of 
the  mineral  as  the  market  price  on  the 
date  of  the  hearing  before  the  ALJ.  In 
another  case.  V  S  v   Cramer.  30  IBLA  42 
(1977).  the  IBL,^  affirmed  the  ALJ's 
assessment  of  marketability  based  on 
the  market  price  at  the  date  of  the 
hearing  and  the  market  price  on  the  date 
of  the  withdrawal  of  the  lands  In 
Pacific  Coast,  the  IBLA  concluded  that 
the  market  price  on  the  date  of 
withdrawal  could  also  be  used  to 
determine  the  profitability  of  the  claim 
on  the  date  the  IBL.\  decided  the 
appeal,  despite  a  wide  swing  in 
molvbdenum  prices  over  the 
intervening  four  vears.  90  I.D.  at  360- 
361. 

IBLA  has  also  adopted  or  affirmed 
marketability  determinations  based  on 
average  price  calculations  In  U.S.  v. 
Crowley.  124  IBLA  374  (1992),  the  IBLA 
used  tlie  average  price  for  the  five  years 
preceding  the  pertinent  date  of 
withdrawal.  A  longer  average  period 
was  selected  in  US.  v.  Laczkowski,  111 
IBLA  165  (1989),  where  the  IBL.'\ 
adopted  a  seven-year  average  price, 
from  the  date  that  the  Government  first 
sampled  the  claim  to  the  date  of  the 
hearing  before  the  ALJ.  Mineral 
examiners  report  using  other  averaging 
methods  as  well — up  to  ten-year 


historical  averages,  or  weighted  averages 
that  give  more  weight  to  more  recent 

prices. 

In  at  least  one  case,  the  IBLA  ignored 
both  the  exact  date  and  the  average 
price  methods.  In  U.S.  v.  Waters,  146 
IBLA  172  (1998),  the  IBLA  rejected  an 
ALJ's  selection  of  a  six-year  average 
price.  Instead,  the  IBLA  adopted  the 
mineral  examiner's  slightly  higher  price 
as  a  "reasonably  projected  price," 
noting  that  the  mining  claimant  had 
used  that  price  as  well.  Raising  even 
more  questions,  the  IBLA  never  actually 
stated  what  price  would  be  used  in  U.S. 
V.  Gold  Placers.  Inc  .  25  IBLA  368 
(1976).  After  rejecting  the  ALJ's  decision 
to  use  the  price  of  gold  on  a  date  after 
the  hearing  (the  ALJ  was  attempting  to 
reflect  a  surge  in  the  market  price 
following  the  hearing),  the  IBLA 
concluded  that  rising  costs  for  mining 
had  outpaced  the  increase  in  the  value 
of  gold,  so  the  mine  would  be 
uneconomic. 

This  diversity  of  approaches  to 
mineral  pricing  is  not  good  policy.  It 
creates  uncertainty  in  the  process — for 
mineral  examiners,  for  claimants,  and 
for  others.  It  can  give  rise  to  distortions 
and  accusations  of  bias,  as  a 
svmpathetic  or  unsympathetic  mineral 
examiner  mav  select  the  method  that 
yields  the  highest  or  lowest  value  for  the 
mineral.  The  range  of  pricing 
approaches  used  also  encourages 
speculation  before  the  Office  of 
Hearings  and  Appeals  regarding  future 
market  prices;  the  reported  cases 
commonly  describe  specidative  and 
contradictorv  evidence  on  the  futxire  of 
minerals  markets. 

In  order  to  reduce  uncertainty  and 
establish  a  consistent  and  reasonable 
basis  for  analyzing  the  economic 
marketabilitv  of  a  mineral  deposit 
during  a  mining  claim  validity 
determination,  the  BLM  is  adopting  the 
following  Statement  of  Policy  on  the 
proper  method  to  determine  the  market 
price  of  the  mineral  at  issue.  This  policy 
relies  on  the  prices  for  minerals  set  in 
the  free  market  and  avoids  the 
speculative  approaches  that  have 
reduced  the  reliability  and  authority  of 
claim  validity  determinations  in  the 
past. 

ni.  Statement  of  Policy 

The  BLM  will  use  the  following  steps 
to  determine  the  price  of  mineral 
commodities  when  analyzing  the 
economic  marketability  of  a  mineral 
deposit  in  determining  the  validity  of  a 
mining  claim.  This  policy  will  apply  to 
validity  determinations  for  all 
unpatented  mining  claims,  including 
those  located  on  lands  administered  by 
the  BLM,  the  National  Park  Service  and 


the  U.S.  Forest  Service.  We  wall  use  this 
methodology  only  for  minerals  that  have 
a  commodity  market  price  established 
through  trading  on  a  public  exchange. 

1.  Marketability  Dates.  The  dates 
described  below  are  the  significant  dates 
on  which  we  will  determine  if  the 
mineral  deposit  the  claimant  discovered 
can  be  removed  and  marketed  at  a  profit 
given  the  production  costs  eind  the 
prevailing  market  conditions  on  that 
date. 

A.  Mining  claims  on  withdrawn  lands. 
For  any  claim  located  before  the 
withdrawal  of  the  affected  lands  from 
mineral  entry,  BLM  will  determine  if  it 
is  valid  both  as  of  the  date  of  the 
withdrawal  and  the  date  of  the  mineral 
examination. 

B.  Mining  claims  in  patent 
applications.  For  any  claim  included  in 
a  patent  application,  BLM  will 
determine  the  validity  of  the  claim  as  of 
the  date  it  determines  the  claimant  met 
all  the  requirements  for  patenting. 

C.  All  others.  For  any  mining  claim 
vahdity  determination  where  there  is  no 
patent  application  and  no  withdrawal, 
BLM  will  determine  the  validity  of  the 
claim  as  of  the  date  of  the  mineral 
examination. 

Except  for  claims  subject  to  paragraph  B 
above,  if  a  mineral  examiner  concludes 
that  the  claim  is  invalid  as  of  the  date 
of  the  mineral  examination,  the 
examiner  must  be  prepared  to  address 
any  evidence  the  claimant  might  present 
at  the  contest  hearing  regarding  validity 
of  the  claim  on  the  date  of  the  hearing. 

2.  General  Policy.  BLM  will  use  a  six- 
year  average  pricing  method.  To 
determine  the  mineral  commodity  price 
to  use  on  any  specific  marketability 
date,  the  mineral  examiner  will  begin 
writh  an  average  of  the  commodity  price 
of  the  mineral  for  the  month  in  which 
the  marketability  date  occurred.  The 
examiner  will  then  average  that  price 
together  with:  (a)  the  monthly  average 
commodity  prices  for  each  of  the  36 
months  before  the  marketability  date; 
and  (b)  the  monthly  average  commodity 
futures  prices  for  each  of  the  36  months 
after  the  marketability  date.  To  obtain 
monthly  figures  for  futxu^s  prices,  the 
mineral  examiner  will  use  the  highest 
volume  quarterly  futm^s  prices  for  each 
of  the  three  months  covered  by  that 
quarter.  For  example,  if  a  quarterly  price 
is  posted  as  a  first-quarter  futures  price, 
that  price  would  establish  monthly 
prices  for  January.  February,  and  March. 
The  examiner  will  average  a  total  of  73 
monthly  averages  to  arrive  at  the  6-year 
average  commodity  price  to  use  for  the 
marketability  date.  See  paragraphs  3  and 
4  for  exceptions  to  the  general  policy. 

The  examiner  should  never  use  actual 
commodity  prices  when  determining 
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the  ftitures  prices  for  each  of  the  36 
months  after  the  marketability  date.  For 
example,  if  the  marketability  date  is 
February  2,  1996  .  the  mineral  examiner 
will  not  use  prices  at  which  the  mineral 
commodity  actually  sold  on  the  market 
for  the  36  months  after  the  marketability 
date.  Instead,  the  examiner  will  use  the 
futures  data  that  were  reported  on 
February  2,  1996  .  This  policy  is 
designed  to  reflect  the  futiu'es  market 
that  the  claimant  faced  on  the 
marketability  date.  We  are  using  36 
months,  or  three  years,  of  futures  price 
data  because  that  is  all  that  is  usually 
available. 

The  monthly  average  conunodity 
prices  can  be  obtained  from  the  London 
Metals  Exchange  (LME)  at 
<www.lme.co.uk>,  the  New  York 
Conunodities  Exchange  (COMEX)  at 
<wvrw.nymex.com>  or  the  Chicago 
Board  of  Trade  at  <www.cbot.com>. 
Quarterly-  futures  prices  can  be  obtained 
at  <goldsheet.simplenet.com>, 
<www.futuresweb.com>,  and 
<www.futuresguide.com>.  Other 
sources  of  archival  data  are  the  LME  and 
<www.kitco.com>.  The  Uniform 
Resource  Locators  for  these  sites  may 
change  ft-equently.  There  are  many  other 
sites  available  which  post  commodity 
pricing  data. 

3.  Limited  Futures  Markets.  In 
instances  where  a  publicly-traded 
mineral  has  no  futiu-es  prices  available 
on  the  market,  the  mineral  examiner 
will  average  the  monthly  average 
commodity  price  for  the  month  in 
which  the  significant  marketability  date 
occurred  with  the  monthly  average 
commodity  prices  for  each  of  the  36 
months  before  the  marketability  date. 
The  mineral  examiner  will  average  a 
total  of  37  numbers  in  this  instance.  If 
quarterly  futures  prices  are  available  for 
any  of  the  36  months  following  the 
marketability  date,  the  mineral 
examiner  will  average  the  available 
futures  prices  on  a  monthly  basis  with 
the  monthly  average  commodity  price 
for  the  month  in  which  the  significant 
marketability  date  occiured  and  the 
monthly  commodity  prices  for  each  of 
the  36  months  before  the  marketability 
date. 

4.  Operating  Mines.  When 
determining  the  validity  of  mining 
claims  that  are  being  developed  by  an 
operating  mine,  the  mineral  examiner 
will  substitute  the  prices  at  which  the 
claimant  actually  sold  the  commodity 
diu-ing  any  of  the  36  months  preceding 
the  marketability  date,  and  during  the 
month  in  which  the  marketability  date 
occurs,  for  the  monthly  average 
commodity  price  that  otherwise  would 
be  used  under  paragraph  2.  Also,  the 
mineral  examiner  will  substitute  any  of 


the  claimant's  actual  futures  sales 
contract  prices  for  production  ft-om  the 
mine  for  any  of  the  36  months  following 
the  marketability  date. 

Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  00-17016  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  4310-e4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-084-1150-eU) 

Notice  of  Realty  Action.  Sale  of  Public 
Land  in  Custer  County,  Idaho  (IDI- 
32472) 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Sale  of  public  land  in  Custer 
County. 

summary:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  at  no  less  than  the  appraised  fair 
market  value  of  $24,600.  The  land  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boise  Meridian 

T.  7  N..  R.  24  E.,  sec.  25,  Lots  7  and  10. 
T.  7  N.,  R.  24  E.,  sec.  30,  Lot  8. 

The  area  described  contains  49.2  acres  in 
Custer  County. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  under  the  Act  of 
March  30,  1890. 

The  patent,  when  issued,  will  be 
made  subject  to  the  following  existing 
rights  of  record: 

1.  IDI-21021— A  telephone  line  right-of- 
way  authorized  to  ATC 
Communications. 

2.  IDI-23188— A  road  right-of-way 
authorized  to  Lost  River  Highway 
District. 

3.  IDI-22582— A  power  line  right-of- 
way  authorized  to  Bonneville  Power 
Administration. 

Continued  use  of  the  land  by  valid  right- 
of-way  holders  is  proper  subject  to  the 
terms  and  conditions  of  the  grant. 
Administrative  responsibility 
previously  held  by  the  United  States 
will  be  assumed  by  the  patentee. 
DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 


laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  ft-om  the 
date  of  publication,  whichever  occurs 
first. 

ADDRESSES:  Upper  Columbia — Salmon 
Clearwater  District,  Challis  Field  Office, 
Rt.  2,  Box  610,  Salmon,  Idaho  83467. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  detailed  information,  contact 
Gloria  Romero,  Realty  Specialist,  at  the 
address  shown  abnvp  or  (208)  756-5421. 
SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Dave 
Nelson  of  Mackay,  Idaho,  based  on 
historic  use  and  value  of  added 
improvements.  Failure  or  refusal  by 
Dave  Nelson  to  submit  the  required  fair 
market  appraisal  amount  by  September 
29,  2000,  will  constitute  a  waiver  of  this 
preference  consideration  and  this  land 
may  be  offered  for  sale  on  a  competitive 
or  modified  competitive  basis.  It  has 
been  determined  that  the  subject  parcel 
contains  no  known  mineral  values; 
therefore,  mineral  interests  will  be 
conveyed  simultaneously. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Challis  Field 
Office  Manager,  Upper  Columbia- 
Salmon  Clearwater  District,  Challis 
Field  Office,  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  Field  Office  Manager,  who  may 
vacate  or  modify  this  realty  action  to 
accommodate  the  protests.  If  the  protest 
is  not  accommodated,  the  comments  are 
subject  to  review  of  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  This  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  June  29,  2000. 
Fritz  Rennebaum, 
District  Manager. 

[FR  Doc.  00-17093  Filed  7-.5-00:  8:45  am] 
BILUNG  CODE  4310-66-4* 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting  and 
Ecosystem  Roundtable  Amendments 
Subcommittee  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
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Roundtable  will  meet  on  July  19,  2000 
to  discuss  the  Restoration  Reserve 
policy.  2001  project  selection  process, 
environmental  water  program,  and  other 
topics.  The  Amendments  Subcommittee 
will  also  meet  on  July  19.  2000  to 
discuss  proposed  contract  modifications 
for  several  ongoing  ecosystem 
restoration  projects.  These  meetings  are 
open  to  the  public.  Interested  persons 
mav  make  oral  statements  to  the 
Ecosystem  Roundtable  and 
.\mendments  Subcommittee  or  may  file 
written  statements  for  consideration. 
DATES:  The  BD.\C's  Ecosystem 
Roundtable  meeting  will  be  held  from 
9:30  a.m.  to  12  p.m.  on  Wednesday,  July 
19,  2000.  The  Ecosystem  Roundtable 
Amendments  Subcommittee  meeting 
will  be  held  from  1  p.m.  to  3  p.m.  on 
Wednesday.  luly  19,  2000. 
ADDRESSES:  The  Ecosystem  Roundtable 
and  Amendments  Subcommittee  will 
meet  at  the  Resources  Building,  Room 
1404-17.  1416  Ninth  Street. 
Sacramento.  C..\  95814 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendv  Halverson  Martin,  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  State  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  direction  and  oversight  for  the 
process 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  m  the  Bay- 
Delta  svstem  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  that  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bav-Delta  Program  (Program). 
is  being  earned  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 


process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 
CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
mainteuned  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  June  29,  2000. 
Kirk  C.  Rodgers, 

Deputy  Regional  Director,  Wd-Pacific  Region, 

Bureau  of  Reclamation,  Department  of  the 

Interior. 

[PR  Doc.  00-17015  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-828  (Final)] 

Bulk  Acetylsalicylic  Acid  (Aspirin) 
From  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  piusuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  China  of  bulk  acetylsalicylic  acid 
(aspirin),  provided  for  in  subheadings 
2918.22.10  and  3003.90.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Corrunerce  to  be  sold 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(0). 


in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  further 
determines  that  it  would  not  have  found 
material  injury  but  for  the  suspension  of 
liquidation. 

Background 

The  Commission  instituted  this 
investigation  effective  May  28,  1999, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Rhodia,  Inc.,  Cranbury, 
NJ.  The  final  phase  of  the  investigation 
was  scheduled  by  the  Commission 
following  notification  of  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  bulk  aspirin 
from  China  were  being  sold  at  LTFV 
within  the  meaning  of  section  733Cb)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  scheduUng  of  the  Commission's 
investigation  and  of  a  pubUc  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
February  4,  2000  (65  FR  5659).  The 
hearing  was  held  in  Washington,  DC,  on 
May  18,  2000,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  Jxme  30, 
2000.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3314 
(June  2000),  entitled  Bulk 
Acetylsalicylic  Acid  (Aspirin)  from 
China:  Investigation  No.  731-TA-828 
(Final). 

By  order  of  the  Commission. 

Issued:  June  29,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-17080  Filed  7-5-00;  8:45  am] 

BtLUNQ  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No  337-TA-424] 

Certain  Cigarettes  ana  Packaging 
Thereof:  Notice  of  Commission 
Determinations  To  Extend  the  Deadline 
tor  Determining  Whether  To  Review  an 
Initial  Determination  Finding  a 
Violation  of  Section  337  and  To  Extend 
the  Target  Date  tor  Completing  the 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTtON:  Notice. 
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summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined:  (1)  To 
extend  the  deadline  for  determining 
whether  to  review  the  final  initial 
determination  (ID)  on  violation  by  three 
weeks,  or  until  August  28.  2000,  and  (2) 
to  extend  the  target  date  for  completing 
the  investigation  by  three  weeks,  or 
until  October  16,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shara  L.  Aranoff,  Esq. ,  Office  of  the 
General  Counsel,  U.S.  International' 
Trade  Commission,  telephone  202-205- 
3090,  e-mail  saranoff@usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  trademark- 
based  investigation  on  September  16, 

1999,  based  on  a  complaint  filed  by 
Brown  &  Williamson  Tobacco  Corp. 
alleging  violations  of  section  337  by 
reason  of  (a)  infringement  of  11 
federally  registered  U.S.  trademarks;  (b) 
unfair  competition  under  the  Lanham 
Act;  (c)  improper  importation  of 
products  under  the  Lanham  Act;  and  (d) 
dilution  of  the  registered  trademarks. 

On  June  22,  2000,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
her  final  ID  on  the  merits  in  this 
investigation,  finding  a  violation  of 
section  337.  The  ALJ  also  issued  her 
recommended  determination  on  remedy 
and  bonding.  The  Commission  has 
determined  to  extend  its  deadline  for 
determining  whether  to  review  the  final 
ID  from  August  7,  2000,  to  August  28, 

2000,  and  to  extend  the  target  date  for  ' 
completion  of  the  investigation  from 
September  25,  2000,  to  October  16, 
2000. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  rules 
210.42(h)(2)  and  210.51(a)  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42(h)(2)  and 
210.51(a)). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 


Issued:  June  29,  2000. 
Donna  R.  Koehnke, 

Secretary. 

{FR  Doc.  00-17079  Filed  7-5-00;  8:45  am] 

BILLING  CODE  7020-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-464  (Review)] 

Sparklers  From  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
order  on  sparklers  fi-om  China  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  July  1,  1999  (64  FR  35689) 
and  determined  on  October  1,  1999  that 
it  would  conduct  a  full  review  (64  FR 
55960,  October  15,  1999).  Notice  of  the 
scheduling  of  the  Commission's  review 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  February  16,  2000 
(65  FR  7892).  The  hearing  was  held  in 
Washington,  DC,  on  May  11,  2000,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  July  10,  2000. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  3317 
(July  2000),  entitled  Sparklers  from 
China:  Investigation  No.  731-TA-464 
(Review). 

By  order  of  the  Commission. 

Issued:  June  28.  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-17077  Filed  7-5-00;  8:45  am] 

BILLING  CODE  702O-02-P 


'  The  record  i.s  denned  in  sec.  207.2(f)  of  the 
Coramission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(fl). 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos  731-TA-678-679  and 
681-682  (Review): 

Stainless  Steel  Bar  From  Brazil,  India, 
Japan,  and  Spain 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  stainless  steel  bar  from 
Brazil.  India,  Japan,  and  Spain. 

SUMMARY:  The  Conunission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  stainless  steel  bar  from  Brazil, 
India,  Japan,  and  Spain  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  The  Conmiission  has 
determined  that  these  grouped  reviews 
are  extraordinarily  complicated  and  has 
decided  to  exercise  its  authority  to 
extend  the  review  period  by  up  to  90 
days  pursuant  to  19  U.S.C. 
1675(c)(5)(B),  (C)(iv).  For  ftirther 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (2U2-2U5-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting' 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Backgruund.—Un  April  6,  2000,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  reviews  were  such  that  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act  should  proceed  (65  FR  20834, 
April  18,  2000).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
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B-679  and 


statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchcindise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  these  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretciry  to  the  Commission,  as 
provided  in  §201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  pubUc 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A  party 
granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  reviews  will  be  placed  in 
the  nonpublic  record  on  January  9, 
2001,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.64  of 
the  Commission's  rules.  . 

Hearing. — The  Commission  will  hold 
a  hearing  in  coimection  with  the 
reviews  beginning  at  9:30  a.m.  on 
January  30,  2001,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  January  23,  2001.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  26, 
2001,  at  the  U.S.  International  Trade 


Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
the  reviews  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  §  207.65  of  the  Commission's  rules; 
the  deadline  for  filing  is  January  19, 
2001.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  §  207.24  of  the  Commission's  rules, 
and  posthearing  briefs,  which  must 
conform  with  the  provisions  of  §  207.67 
of  the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  February 
8,  2001;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  reviews  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  reviews  on  or  before 
February  8,  2001.  On  March  2,  2001,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  6,  2001,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.68  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16{o)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  Vll  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.62  of  the  Commission's 
rules. By  order  of  the  Commission. 

Issued:  June  29,  2000. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-17078  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmeni  and  Training 

Administration 

Federal-State  Unemployment 

Compensation  Program 
Unemployment  Insurance  Program 
Letter  Interpreting  Federal 
Unemploymeni  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC)  as 
part  of  its  role  in  the  administration  of 
the  Federal-State  UC  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Security  Agencies.  The  UIPL  described 
below  is  published  in  the  Federal 
Register  in  order  to  inform  the  public. 

UIPL  25-00 

UIPL  25-00  advises  State  agencies  of 
two  provisions  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999,  Public  Law  106-170,  which 
affect  the  Federal-State  Unemployment 
Compensation  program. 

Section  405  of  Public  Law  106-170 
permits,  but  does  not  require.  States  to 
allow  employers  to  submit  annual  wage 
reports — as  opposed  to  quarterly 
reports,  as  required  prior  to  enactment 
of  Public  Law  106-170 — with  respect  to 
certain  domestic  service  employment. 
This  directive  informs  States  that  they 
may,  at  their  option,  permit  the  annual 
reporting  of  wages  from  domestic 
service  employers.  The  directive 
informs  States  of  the  definition  of 
domestic  service  employers  used  by  the 
Internal  Revenue  Service  as  it  applies  to 
reporting  of  wages.  It  also  discusses  the 
implications  for  experience  rating  if 
States  decide  to  permit  annual 
reporting. 

Section  506  of  Public  Law  106-170 
extended  the  exclusion  from  the  FUTA 
definition  of  wages  for  employer- 
provided  educational  assistance  under 
Section  127  of  the  Internal  Revenue 
Code  for  undergraduate  courses  from 
May  31,  2000  to  December  31,  2001. 
This  directive  informs  States  of  this 
change  in  the  expiration  date. 
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Dated:  June  29,  2000. 
Raymond  Bramucci, 

Assistant  Secrntary  of  Labor. 

U.S.  Department  of  Labor 

Employment  and  Training  Administration 
Washington.  D.C.  20210 

CLASSIFICATION:  UI 
CORRESPONDENCE  SYMBOL:  TEUL 
DATE:  May  19.  2000. 
DIRECTIVE:  UNEMPLOYMENT  INSURANCE 

PROGRAM  LETTER  NO.  25-00 
TO:  ALL  STATE  EMPLOYMENT  SECURITY 

AGENCIES 
FROM:  GRACE  KILBANE,  Administrator, 

Office  of  Workforce  Security 
SUBJECT:  The  Ticket  to  Work  and  Work 

Incentives  Improvement  Act  of  1999 — 

Provisions  Affecting  the  Federal-State 

UC  Program 
RESCISSIONS:  None 
EXPIRATION  DATE:  Continuing 

1.  Purpose.  To  advise  State  agencies  of  the 
provisions  of  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999,  P.L. 
106-170.  which  affect  the  Federal-State 
Unemployment  Compensation  (UC)  program. 

2.  References.  Sections  405  and  506  of  P.L. 
106-170;  Sections  303(0  and  1137  of  the 
Social  Security  Act  (SSA);  Sections 
3303(a)(1)  and  3306(b)(13)  of  the  Federal 
Unemployment  Tax  Act  (FUTA);  Section  127 
of  the  Internal  Revenue  Code  (IRC);  Section 
3510,  IRC;  The  Social  Security  Domestic 
Employment  Reform  Act  of  1994  (P.L.  103- 
387);  Unemployment  Insurance  Program 
Letter  (UIPL)  29-83;  UIPL  29-83.  Change  1. 

3.  Background.  On  December  17,  1999,  the 
President  signed  into  law  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act  of 
1999  (the  Ticket  to  Work  Act).  P.L.  106-170. 
which  contains  two  provisions  affecting  the 
UC  program: 

•  States  may  now  permit  employers  to 
submit  annual  wage  reports  with  respect  to 
certain  domestic  service  employment.  Prior 
to  the  enactment  of  the  Act,  Federal  law 
required  wage  data  for  such  employment  to 
be  reported  on  a  quarterly  basis. 

•  The  exclusion  from  the  FUTA  definition 
of  wages  for  employer-provided  educational 
assistance  under  Section  127,  IRC,  was 
extended  for  undergraduate  courses  from 
May  31,  2000  to  December  31,  2001. 

These  amendments  are  discussed  in  detail 
below. 

4.  Section  405,  Annual  Filing  of  Wage 
Reports  by  Domestic  Employers. 

a.  In  general.  The  Social  Security  Domestic 
Employment  Reform  Act  of  1994,  Pub.  L. 


103-387,  amended  Section  3510,  IRC,  so  that 
domestic  service  employers  were  no  longer 
required  to  file  the  annual  FUTA  return  or 
quarterly  returns  regarding  Social  Security 
and  Medicare  taxes.  Instead,  domestic  service 
employers  could  file  such  returns  for  Federal 
tax  purposes  at  the  same  time  as  the  filing 
of  their  personal  income  tax  returns. 

This  change  to  annual  reporting  for  Federal 
purposes  did  not  change  the  requirement  that 
wage  reports  be  submitted  quarterly  to  States. 
This  quarterly  wage  report  requirement  is 
found  in  Section  303(f),  SSA,  which  makes 
operation  of  an  income  and  eligibility 
verification  system  in  accordance  with 
Section  1137,  SSA,  a  condition  for  the  receipt 
of  UC  administrative  grants.  Specifically, 
Section  1137(a)(3),  SSA,  requires  that  a  State 
must  have  in  effect  an  income  and  eligibility 
verification  system  under  which — 

employers  *   *   *  in  such  Slate  are 
required,  effective  September  30,  1988,  to 
make  quarterly  wage  reports  to  a  State  agency 
(which  may  be  the  agency  administering  the 

Stale's  unemployment  compensation  law) 

*   *   * 

Section  405  of  the  Ticket  to  Work  Act 
amended  Section  1137(a)(3),  SSA,  by  adding 
the  following  new  exception  to  the  quarterly 
reporting  requirement — 

in  the  case  of  wage  reports  with  respect  to 
domestic  service  employment,  a  State  may 
permit  employers  (as  so  defined)  that  make 
returns  with  respect  to  such  employment  on 
a  calendar  year  basis  pursuant  to  section 
3510  of  the  Internal  Revenue  Code  of  1986 
to  make  such  reports  on  an  annual  basis. 

As  a  result  of  this  change.  States  may,  at 
their  option,  permit  annual  wage  reporting  of 
domestic  service  employment  by  employers 
making  returns  under  Section  3510.  IRC. 
(Section  3510,  IRC,  permits  returns  with 
respect  to  domestic  service  employment 
taxes  to  be  made  on  a  calendar  year  rather 
than  a  quarterly  basis.)  This  amendment 
applies  only  to  domestic  service  employers. 

Because  the  amendments  to  the  SSA  refer 
to  Section  3510,  IRC,  the  Internal  Revenue 
Service  (IRS)  has  authority  for  determining 
what  constitutes  domestic  service.  IRS 
guidance  is  found  in  the  instructions  for 
Schedule  H,  which  refers  to  individuals 
performing  domestic  service  as  "household 
employees."  The  Schedule  H  for  tax  year 
1999  gives  the  following  examples  of 
household  employees:  Babysitters, 
caretakers,  cleaning  people,  drivers,  health 
aides,  housekeepers,  nannies,  private  nurses, 
amd  yard  workers. 

States  electing  to  use  annual  wage 
reporting  are  not  required  to  grant  annual 


reporting  status  to  all  domestic  service 
employers.  States  may  be  more  restrictive 
and  offer  the  annual  reporting  option  only  to 
certain  domestic  service  employers.  For 
example,  a  State  could  permit  annual 
reporting  only  for  services  by  nannies  while 
making  all  other  domestic  services  subject  to 
a  quarterly  reporting  basis. 

States  also  may  condition  approval  of 
annual  filing  status  on  a  domestic  service 
employer's  compliance  with  safeguards  or 
other  conditions  required  by  Slate  law.  For 
example,  a  State  may  require  domestic 
service  employers  to  file  "change  reports" 
indicating  when  wages  are  increased  or 
decreased,  or  when  a  domestic  employee  is 
hired  or  separated.  States  may  also  limit 
annual  reporting  to  domestic  service 
employers  who  timely  pay  contributions  or 
make  reports. 

b.  Experience  Rating.  States  that  choose  to 
permit  annual  reporting  must  ensure  that 
domestic  service  employers  are  not  treated 
differently  from  other  employers  for 
experience  rating  purposes.  A  domestic 
.service  employer  may  not  report  wage 
information  or  pay  contributions  with  respect 
to  the  calendar  year  until  April  15  of  the 
following  year.  However,  all  other  employers 
would  report  wage  information  and  make 
payments  throughout  the  calendar  vear.  As  a 
result,  if  a  State's  computation  date  for  a  tax 
year  is  )uly  1,  information  would  be  available 
up  to  the  computation  date  with  respect  to 
non-domestic  service  employers,  but  it 
would  not  be  available  up  to  the  computation 
date  for  domestic  service  employers,  simply 
because  it  had  not  yet  been  reported  or 
because  contributions  had  not  yet  been  paid. 
As  a  result,  the  non-domestic  service 
employer  might  have  its  rate  based  on 
current  informafion,  while  the  domestic 
service  employer  would  have  its  rate  based 
on  older  information,  simply  because  State 
law  provides  for  two  different  sets  of  dates 
for  submitting  wage  data  or  paying 
contributions. 

Section  3303(a)(1),  FUTA,  provides,  as  a 
condition  of  receipt  of  the  additional  credit 
by  employers  in  a  State,  that  "no  reduced 
rate  of  contributions  *   *   *  is  permitted  to  a 
person  (or  group  of  persons)  *   *   *  except  on 
the  basis  of  his  (or  their)  experience  with 
respect  to  unemployment  or  other  factors 
bearing  a  direct  relation  to  unemployment 
risk  during  not  less  than  the  three 
consecutive  years  immediately  preceding  the 
computation  date.  "  The  Department  of  Labor 
interprets  this  section  to  require  that  the 
"experience 
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of  all  employers  subject  to  contributions 
under  a  State  law  must  be  measured  by  the 
same  factor  throughout  the  same  period  of 
time."  This  interpretation  is  referred  to  as  the 
"uniform  method"  requirement.  See  UIPLs 
29-83  (56  FR  54891  (1991))  and  29-83, 
Change  1  (56  FR  54896  (1991)). 

A  "uniform  method"  issue  is  raised  if  a 
State  has  different  criteria  for  including  wage 
and  payment  data  for  one  group  of  employers 
than  another  group.  This  will  occur  if  a  State 
grants  one  group  of  employers  a  different 
filing  and  payment  status  than  others.  States 
may  avoid  "uniform  method"  issues  through 
a  variety  of  means.  As  they  do  with  other 
employers  where  current  information  is 
missing,  Stales  may  provide  estimated  tax 
rates  which  are  subject  to  recomputation 
once  the  necessary  data  has  been  received. 
Alternatively,  States  may  delay  mailing  tax 
rate  notices  to  domestic  service  employers 
filing  annually  until  the  necessary 
information  has  been  obtained. 

c.  Effective  date.  Under  Section  405  of  the 
Ticket  to  Work  Act,  this  amendment  applies 
to  wage  reports  required  to  be  submitted  on 
and  after  the  date  of  enactment.  The  Ticket 
to  Work  Act  was  effective  on  the  signing 
date,  December  17,  1999. 

5.  Section  506,  Employer-Provided 
Educational  Assistance.  Section  3306(b)(13), 
FUTA,  excludes  from  the  definition  of  wages 
"any  payment  made,  or  benefit  furnished,  to 
or  for  the  benefit  of  an  employee  if  at  the 
time  of  such  payment  or  such  furnishing  it 

is  reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  payment  or 
benefit  from  income  under  section  127  or 
129."  Under  Section  127,  IRC,  employer-paid 
educational  expenses  are  excludable  from  the 
gross  income  and  wages  of  an  employee  if 
provided  under  an  educational  assistance 
plan.  The  exclusion  for  such  employer- 
provided  educational  assistance  expired  with 
respect  to  graduate  courses  beginning  after 
June  30,  1996.  For  undergraduate  courses,  the 
exclusion  from  gross  income  for  employer- 
provided  educational  assistance  previously 
had  been  scheduled  to  expire  with  respect  to 
courses  beginning  after  May  31,  2000. 
Section  506  of  the  Ticket  to  Work  Act, 
entitled  Employer-Provided  Educational 
Assistance,  amended  the  IRC,  to  extend  the 
expiration  date  for  employer-provided 
educational  assistance  for  undergraduate 
courses.  Due  to  the  extension,  the  expiration 
of  the  exclusion  is  now  with  respect  to 
courses  beginning  after  December  31,  2001. 
Thus,  the  FUTA  definition  of  wages  does  not 
exclude  employer-provided  educational 
assistance  for  undergraduate  courses 
beginning  after  December  31,  2001. 

6.  Action  Required.  State  Administrators 
should  provide  this  information  to  the 
appropriate  staff. 

7.  Inquiries.  Inquiries  should  be  directed  to 
the  appropriate  Regional  Office. 

[FR  Doc.  00-17036  Filed  7-5-00;  8:45  am] 
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Employment  Standards  Admintstration 

Proposed  Collection   Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
progreim  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  cind  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
following  information  collection: 
Uniform  Health  Insurance  Claim  Form 
(UB-92).  Copies  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
Notice. 

DATES:  Written  comments  must  be 

submitted  to  the  office  listed  in  the 

addressee  section  below  on  or  before 

September  5,  2000. 

addresses:  Ms.  Patricia  A.  Forkel,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  S-3201,  Washington, 

DC  20210,  telephone  (202)  693-0339 

(this  is  not  a  toll-free  number),  fax  (202) 

693-1451 

SUPPLEMENTARV  INFORMATION; 

L  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA)  (5  U.S.C.  8101.  et  seq.)  and  the 
Federal  Black  Lung  Benefits  Act 
(FBLBA)  (  30  U.S.C.  901  et  seq).  These 
statutes  provide,  in  addition  to 
compensation  for  employment-related 
injury  and/or  disability,  payment  to 
provider  institutions  for  certain  medical 
treatment  and  diagnostic  services 
related  to  the  injury  or  disability.  The 
Uniform  Health  Insurance  Claim  Form 


(UB-92),  has  been  approved  by  the 
.\merican  Hospital  Association,  the 
Health  Care  Financing  Administration, 
and  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS),  by  various  other 
government  health  care  programs,  and 
the  private  sector,  for  the  purpose  of 
payment  to  institutional  providers  of 
medical  services.  The  UB-92  has 
detailed  instructions  developed  by 
OWCP  that  provide  the  information 
necessary  to  providers  who  file  claims 
for  services  that  may  be  payable  under 
FECA  or  FBLA. 


n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  valfdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
rersponsibility  to  provide  payment  for 
certain  covered  medical  services  to 
injiued  employees  who  are  covered 
under  the  FECA  and  the  FBLBA. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Unifonn  Health  Insurance  Claim 
Form. 

0^4B  Number:  1215-0176. 

Agency  Number:  UB-92. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
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progit;  Not-for-profit  institutions; 
Federal  Government. 

Total  Respondents:  185,550. 

Frequency:  On  occasion. 

Total  Responses:  185,550. 

Time  per  Response:  6-10.5  minutes. 

Estimated  Total  Burden  Hours: 
30,430. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $6,665. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  29,  2000. 
Margaret  ].  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  00-17035  Filed  7-5-00;  8:45  am] 
BIUJNG  CODE  4510-47-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2000- 
34;  Exempfion  Application  No.  O-10712,  et 
al.l 

Grant  of  Individual  Exemptions:  The 
Fidelity  Mutual  Life  Insurance 
Company  (In  Rehabilitation)  (FML) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
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interested  person  might  submit  a 
Mfritten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
notification  to  interested  persons.  No 
public  comments  and  no  requests  for  a 
hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiciries  of  the 
plans. 

The  Fidelitv  Nfutual  T  ifp  Insurance 
Company  (In  Kfhdt)ilitdtionJ  (FML) 
Located  in  Radnor,  PA 

IProhibited  Transaction  Exemption  2000-34; 
Exemption  Application  No.  D-10712] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  fi-om 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  The  receipt  of  certain  stock  (the 
Plan  Stock)  issued  by  Fidelity  Insurance 
Group.  Inc.  (Group),  a  wholly  owned 
subsidiary  of  FML,  or  (2)  the  receipt  of 
plan  credits  (the  Plan  Credits),  by  or  on 
behalf  of  a  mutual  member  (the  Mutual 
Member)  of  FML,  which  is  an  employee 
benefit  plan  (the  Plan),  other  than  the 
Employee  Pension  Plan  of  Fidelity 
Mutual  Lift  Insurance  Company,  in 
exchange  for  such  Mutual  Member's 
membership  interest  (the  Membership 
Interest)  in  FML,  in  accordance  with  the 
terms  of  a  plan  of  rehabilitation  (the 
Third  Amended  Plan  of  Rehabilitation), 
approved  by  the  Pennsylvania 
Commonwealth  Court  (the  Court)  and 
supervised  by  both  the  Court  and  a 


rehabilitator  (the  Rehabilitator) 
appointed  by  the  Pennsylvania 
Insurance  Commissioner  (the 
Commissioner). 

This  exemption  is  subject  to  the 
following  conditions  set  forth  below  in 
Section  H. 

Section  II.  General  Conditions 

(a)  The  Third  Amended  Plan  of 
Rehabilitation  is  approved  by  the  Court, 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  Pennsylvania 
law  and  is  subject  to  review  and/or 
supervision  by  the  Commissioner  and 
the  Rehabilitator.  The  Court  determines 
whether  the  Third  Amended  Plan  of 
Rehabilitation — 

(1)  Properly  conserves  and  equitably 
administers  the  assets  of  FML  in  the 
interests  of  investors,  the  public  and 
others  in  accordance  with  the 
legislatively-stated  purpose  of 
protecting  the  interests  of  the  insureds, 
creditors  and  the  public;  and 

(2)  Equitably  apportions  any 
unavoidable  loss  through  improved 
methods  for  rehabilitating  FML. 

(b)  Each  Mutual  Member  has  an 
opportunity  to  comment  on  the  Third 
Amended  Plan  of  Rehabilitation  at 
hearings  held  by  the  Court  after  full 
written  disclosure  of  the  terms  of  the 
Plan  is  given  to  such  Mutual  Member  by 
FML. 

(c)  Participation  by  all  Mutual 
Members  in  the  Third  Amended  Plan  of 
Rehabilitation,  if  approved  by  the  Court, 
is  mandatory,  although  Mutual 
Members  may  disclaim  Plan  Stock. 

(d)  The  decision  by  a  Mutual  Member 
which  is  a  Plan  to  receive  or  disclaim 
Plan  Stock  or  Plan  Credits  allocated  to 
such  Mutual  Member  is  made  by  one  or 
more  independent  fiduciaries  of  such 
plan  and  not  by  FML,  Group  or  Fidelity 
Life  Insurance  Company  (FLIC). 
Consequently,  neither  FML  nor  any  of 
its  affiliates  will  exercise  investment 
discretion  nor  render  "investment 
advice"  within  the  meaning  of  29  CFR 
25 10. 3-2 1(c)  with  respect  to  an 
independent  Plan  fiduciary's  decision  to 
receive  or  disclaim  Plan  Stock  or  Plan 
Credits. 

(e)  Twenty  percent  of  the  Plan  Stock 
is  allocated  to  a  Mutual  Member  based 
upon  voting  rights  and  eighty  percent  is 
allocated  to  a  Mutual  Member  on  the 
basis  of  the  contribution  of  the  Mutual 
Member's  insurance  or  annuity  contract 
(the  Contract)  to  the  surplus  of  FML. 
The  contribution  to  FML's  surplus  is  the 
actuarial  calculation  of  both  the 
historical  and  expected  future  profit 
contribution  of  the  Contracts  that  have 
contributed  to  the  surplus  (i.e.,  the  net 
earnings)  of  FML.  The  actuarial 
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formulas  are  approved  by  the  Court  and 

the  Commissioner. 

(f)  The  value  of  Plan  Stock  or  Plan 
Credits  that  will  be  received  by  a 
Mutual  Member  will  reflect  the 
aggregate  price  paid  by  an  independent 
investor  (the  Investor)  to  Group  for 
common  Stock  (the  Common  Stock)  and 
for  plan  credit  shares  (the  Plan  Credit 
Shares)  in  convertible  preferred  stock 
(the  Preferred  Stock)  issued  by  Group. 

(g)  All  Mutual  Members  that  are  Plans 
participate  in  the  transactions  on  the 
same  basis  as  all  other  Mutual  Members 
that  are  not  Plans. 

(h)  No  Mutual  Member  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Plan 
Stock  or  Plan  Credits. 

(i)  The  Third  Amended  Plan  of 
Rehabilitation  does  not  affect  the  rights 
of  a  contractholder  of  the  company  (the 
Contractholder),  which  is  a  Mutual 
Member  In  this  regard.  FML's 
obligations  to  a  Contractholder  are 
discharged  and  terminated  upon  their 
endorsement  and  assumption  by  FLIC, 
thereby  making  FLIC  liable  for  the 
obligations  under  such  Contract. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "FML"  means  the 
Fidelitv  Mutual  Life  Insurance 
Company  (In  Rehabilitation)  and  an\ 
affiliate  of  FML  as  defined  in  paragraph 
(c)  of  this  Section  III. 

fb)  The  term  "FLIC"  means  Fidelity 
Life  Insurance  Company  and  any 
affiliate  of  FLIC  as  defined  in  paragraph 
(c)  of  this  Section  III. 

(c)  An  'affiliate"  of  FML  or  FUG 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  FML  or  FLIC;  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 

a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.)  or 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  'Mutual  Member"  means 
a  Contractholder  whose  name  appears 
on  FML's  records  as  an  owner  of  an 
FML  Contract  on  the  Record  Date  of  the 
Thiid  Amended  Plan  of  Rehabilitation. 

(d)  The  term  "Investor"  means  the 
person  (e.g..  individual,  corporation, 
partnership,  joint  venture,  etc.)  selected 
by  the  Rehabilitator  and  approved  by 
the  Court  to  be  the  purchaser  under  the 
Investment  Agreement. 

(e)  The  term  "Group  Stock"  refers  to 
shares  of  Group  t-ommon  Stock  and  to 
Group  Preferred  Stock,  which  will  have 
a  cumulative,  annual  dividend  equal  to 


7  percent  of  its  liquidation  value.  The 
Preferred  Stock  will  be  Series  A  stock 
having  a  par  value  of  $0.01  per  share 
and  a  liquidation  preference  and  a 
redemption  value  of  $25  per  share. 

(f)  The  term  "Plan  Stock"  means  the 
3  million  shares  of  Group  Common 
Stock  and  the  2.8  million  of  Group 
Preferred  Stock  that  will  be  allocated  to 
Mutual  Members. 

(g)  The  term  "Plan  Credit"  means 
either  (1)  additional  paid  up  insurance 
for  a  traditional  life  policy  or  (2)  credits 
to  the  account  values  for  Contracts  that 
are  not  traditional  (such  as  a  flexible 
premium  policy).  Under  FML's  Third 
Amended  Plan  of  Plan  of  Rehabilitation, 
Plan  Credits  are  to  be  allocated  to 
certain  Mutual  Members  in  lieu  of  Plan 
Stock. 

(h)  The  term  "Plan  Credit  Shares" 
includes  those  shares  of  Plan  Stock  (i.e., 
the  15,000  to  180,000  shares  of  Group 
Common  Stock)  and  any  shares  of 
Group  Preferred  Stock  to  be  issued  and 
sold  bv  Group  to  the  Investor  to  fund 
Plan  Credits. 

(i)  The  term  "Policyholder  Stock 
means  those  shares  of  Group  Common 
or  Group  Preferred  Stock  that  will  be 
issued  and  distributed  to  Mutual 
Members,  consisting  of  Plan  Stock  plus 
anv  shares  of  Group  Stock  (in  excess  of 
Plan  Stock)  issued  for  purposes  of 
correcting  errors  in  the  allocation  of 
Plan  Stock,  less  Plan  Credit  Shares  and 
any  disclaimed  shares. 

(j)  The  term  "Investor  Stock"  means 
the  3.1  million  shares  of  Group 
Common  Stock  (other  than  Plan  Stock) 
and  the  Plan  Credit  Shares  which,  under 
the  Third  .Amended  Plan  of 
Rehabilitation,  are  sold  to  the  Investor 
pursuant  to  bid  procedures  and  the 
Investment  Agreement. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  that 
was  published  on  April  7,  2000  at  65  FR 
18359. 

Written  Comments 

The  department  received  two  written 
comments  with  respect  to  the  Notice. 
The  comments  were  submitted  by  FML 
for  the  purpose  of  clarifying  certain 
statements  made  in  the  Notice  and  to 
provide  additional  information 
regarding  specific  issues  raised  therein. 
As  discussed  below,  a  majority  of  FML's 
concerns  relate  to  the  general  conditions 
(the  General  Conditions)  set  forth  in 
Section  II  of  the  Notice  while  other 
areas  of  concern  relate  to  the  Summary 
of  Facts  and  Representations  (the 
summary)  of  the  Notice. 


Concerns  About  the  General  Conditions 

1.  Standard  of  Review  by  the  Court. 
Paragraph  (a)  of  Section  11  of  the  Notice 
states  that  the  Court  will  determine 

"*  *  *  whether  the  Third  Amended 
Plan  of  Rehabilitation  is  fair  and 
equitable  to  Mutual  Members."  FML 
states  that  although  this  General 
Condition  may  convey  a  broad 
description  of  the  court's  review,  "fair 
and  equitable"  is  a  technical  standard  of 
review  in  some  states  but  it  is  not  a 
statutory  requirement  under 
Pennsylvania  law.  According  to  FML, 
the  Pennsylvania  Supreme  court  has 
stated  in  Foster  v.  Mutual  Fire,  Marine 
&■  Inland  Insurance  Co.,  614  A2d  1086, 
1094  (PA  1992)  that  a  rehabiUtation 
plan  must  "properly  conserve  and 
equitably  administer  the  assets  of  the 
involved  corporation  in  the  interests  of 
investors,  the  pubUc  and  others"  in 
accordance  with  the  'legislatively  stated 
purpose  [of]  'the  protection  of  the 
interests  of  the  insureds,  creditors  and 
the  public  generally  *  *   * '  and  the 
'equitable  apportionnaent  of  any 
unavoidable  loss'  through  *   *   • 
'improved  methods  for  rehabilitating 
insurers  *  *  *'" 

In  response  to  this  comment,  the 
Department  has  revised  Section  n(a)  of 
the  exemption,  as  follows,  to  reflect  the 
decision  of  the  Pennsylvania  Supreme 
Court: 

The  Third  Amended  Flan  of  Rehabilitation 
is  approved  by  the  Court,  implemented  in 
accordance  with  procedural  and  substantive 
safeguards  that  are  imposed  under 
Pennsylvania  law  and  is  subject  to  review 
and/or  supervision  by  the  Commissioner  and 
the  Rehabilitator.  The  Court  determines 
whether  the  Third  Amended  Plan  of 
Rehabilitation — 

(1)  Properly  conserves  and  equitably 
administers  the  assets  of  FML  in  the  interests 
of  investors,  the  public  and  others  in 
accordance  with  the  legislatively-stated 
purpose  of  protecting  the  interests  of  the 
insureds,  creditors  and  the  public;  and 

(2)  Equitably  apportions  any  unavoidable 
loss  through  improved  methods  for 
rehabilitating  FML, 

2.  Non-Voting  by  Mutual  Members. 
Paragraph  (b)  of  Section  IT  of  the  Notice 
states,  in  part,  that  "(e]ach  Mutual 
Member  has  an  opporttmity  to  vote  and 
comment  on  the  "Third  Amended  Plan  of 
Rehabilitation."  FML  points  out  that 
each  Mutual  member  has  received,  and 
will  continue  to  receive,  full  written 
disclosure  of  the  terms  of  such  Plan  and 
each  Mutual  Member  also  has  the 
opportunity  to  comment  on  the  Plan  by 
filing  written  objections  to  the  Court  or 
providing  testimony  at  the  hearings  for 
such  Plan. 

However,  FML  notes  that  Mutual 
Members  do  not  have  an  opportunity  to 
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vote,  as  such,  on  the  Third  Amended 
Plan  of  Rehabilitation  because  there  is 
no  provision  in  the  Pennsylvania 
rehabilitation  statute  requiring  or 
allowing  for  a  vote  by  such  Mutual 
Members  on  the  Third  Amended  Plan  of 
Rehabilitation.  Additionally,  FML 
explains  that  Footnote  20  of  the 
Summary  states  that  the  Rehabilitator 
has  been  advised  that  the  Pennsylvania 
rehabilitation  statute,  which  does 
require  a  vote  in  certain  circumstances, 
is  not  applicable  to  this  situation. 

Moreover,  in  Representation  20(b)  of 
the  Summary,  FML  notes  that  the 
"Court  will  review  the  terms  of  the 
Third  Amended  Plan  of  Rehabilitation 
and  will  approve  such  Plan  following 
*  *  *  a  public  hearing  *   *   *"  Finally, 
FML  notes  that  in  Representation  20(c) 
of  the  Summar>'  "[ejach  Mutual  Member 
will  have  an  opportunity  to  participate 
in  any  hearing  or  hearings  before  the 
Court  regarding  the  approval  of  the 
Third  Amended  Plan  of  Rehabilitation." 

On  the  basis  of  the  foregoing 
clarifications,  the  Department  has 
decided  to  revise  Section  11(b)  of  the 
exemption  to  read  as  follows: 

Each  Mutual  Member  has  an  opportunity 
to  comment  on  the  Third  Amended  Plan  of 
Rehabilitation  at  hearings  held  by  the  Court 
after  full  written  disclosure  of  the  terms  of 
the  Plan  is  given  to  such  Mutual  Member  by 
FML. 

3.  Receipt  of  Consideration  bv  Plan 
Mutual  Members.  Paragraph  (dj  of 
Section  II  of  the  Notice  states  that  — 

Any  determination  by  a  Mutual  Member 
which  is  a  Plan  to  receive  Plan  Stock  or  Plan 
Credits  is  made  by  one  or  nfiore  independent 
fiduciaries  of  such  plan  and  not  by  FML, 
Group  or  Fidelity  Life  Insurance  Company 
(FLIC).  Consequently,  neither  FML  nor  any  of 
its  afflliates  will  exerci.se  investment 
discretion  nor  render  "investment  advice" 
within  the  meaning  of  29  CFR  2510.3-21  (c) 
with  respect  to  an  independent  Plan 
fiduciary's  decision  to  elect  Plan  Stock  or 
Plan  Credits. 

FML  represents  that  it  is  accurate  to 
state  that  the  determination  to  receive 
Plan  Stock  or  Plan  Credits  is  not  made 
by  FML,  Group  or  FLIC.  However,  FML 
points  out  that  there  is  no 
"determination  or  decision"  to  be  made 
by  a  Mutual  Member  because  the  Third 
Amended  Plan  of  Rehabilitation 
provides  for  Plan  Stock  to  go  to  all 
Mutual  Members,  except  for  Non- 
Trusteed  Tax-Qualified  Retirement 
Funding  Contracts  that  are  described  in 
sections  401(a),  403(a)  or  (b)  or  408  of 
the  Code.  FML  represents  that  Non- 
Trusteed  Tax-Qualified  Retirement 
Funding  Contracts  will  automatically 
receive  Plan  Credits. 

In  addition,  FML  explains  that  the 
Third  Amended  Plan  of  Rehabilitation 


sets  forth  exactly  who  will  receive  Plan 
Stock  or  Plan  Credits,  with  no  option  for 
an  election  between  the  two.  FML 
further  states  that  the  only  election  that 
can  be  made  by  a  Mutual  Member  is  the 
disclaimer  to  receive  Plan  Stock  or  Plan 
Credits,  and  that  decision  caimot  be 
made  by  FML,  Group  or  FLIC. 

In  consideration  of  this  comment,  the 
Department  has  decided  to  revise 
Section  11(d)  of  the  exemption  to  read  as 
follows: 

The  decision  by  a  Mutual  Member  which 
is  a  Plan  to  receive  or  disclaim  Plan  Stock  or 
Plan  Credits  allocated  to  such  Mutual 
Member  is  made  by  one  or  more  independent 
fiduciaries  of  such  plan  and  not  by  FML, 
Group  or  Fidelity  Life  Insurance  Company 
(FLIC).  Consequently,  neither  FML  nor  any  of 
its  affiliates  will  exercise  investment 
discretion  nor  render  "investment  advice" 
within  the  meaning  of  29  CFR  2510.3-21(c) 
with  respect  to  an  independent  Plan 
fiduciary's  decision  to  receive  or  disclaim 
Plan  Stock  or  Plan  Credits. 

4.  FML's  Obligations  to 
Contractholders.  Paragraph  (i)  of 
Section  II  of  the  Notice  states  that  "[alll 
of  FML's  obligations  to  contractholders 
(the  Contractholders)  of  the  company 
which  are  Mutual  Members  remain  in 
force  upon  endorsement  and  transfer  to 
FLIC  and  are  not  affected  by  the  Third 
Amended  Plan  of  Rehabilitation." 
Nevertheless,  FML  notes  that  while  this 
General  Condition  is  technically  correct, 
it  is  somewhat  misleading.  In  this 
regard,  FML  indicates  that 
Representation  11  of  the  Summary 
states  that  "[elach  Contractholder 
having  a  Contract  in  force  on  the 
Closing  Date  will  have  his  or  her 
Contract  assumed  and  reinsured  by 
FLIC  as  of  the  Closing  Date."  In 
addition,  FML  notes  that  Representation 
19  of  the  Summary  states  that  FML  will 
discontinue  its  business  operations  after 
the  Closing  Date  and  will  subsequently 
liquidate  and  dissolve.  Consequently, 
FML  represents  that  its  obligations  to 
the  Contractholders  will  be  discharged 
and  terminated  upon  their  assumption 
by  FLIC  rather  that  remaining  in  force. 
Under  these  circumstances,  FML 
explains  that  FLIC  will  then  be 
responsible  for  those  contractual 
obligations  imder  the  endorsed  or 
assumed  contracts. 

Thus,  on  the  basis  of  this  comment, 
the  Department  has  decided  to  revise 
paragraph  (i)  of  Section  II  of  the 
exemption  to  read  as  follows: 

The  Third  Amended  Plan  of  Rehabilitation 
does  not  affect  the  rights  of  a  contractholer 
of  the  company  (the  Contractholder),  which 
is  a  Mutual  Member.  In  this  regard.  FML's 
obligations  to  a  Contractholer  are  discharged 
and  terminated  upon  their  endorsement  and 
assumption  by  FLIC,  thereby  making  FLIC 


liable  for  the  obligations  under  such 
Contract. 


Concerns  About  the  Summary 

1 .  Possible  Termination  of  the 
Moratorium.  Representation  3  of  the 
Summary  states,  in  pertinent  part,  that 
"[u]nder  the  Order  of  Rehabihtation,  a 
moratorium  was  imposed  on  cash 
distributions.  Contract  surrenders, 
withdrawals  and  policy  loans,  except  in 
certain  hardship  situations."  The 
moratorium,  which  was  imposed  by  the 
Court  and  which  placed  FML  into 
rehabilitation,  was  intended  to  stop  the 
outflow  of  cash  and  to  afford  the 
Rehabilitator  time  to  stabilize  FML's 
assets. 

FML  represents  that  it  is  currently 
considering  eliminating  this  moratorium 
but  it  has  not  made  a  final  decision  nor 
has  it  determined  when  the  end  of  the 
moratorium  will  occiu.  FML  asserts  that 
the  Rehabilitator  has  petitioned  the 
Court  for  five  separate  revisions  of  the 
moratorium  based  on  FML's  improved 
financial  condition.  FML  notes  that 
these  revisions  have  generally  allowed 
access  to  a  percentage  of  cash  value, 
included  additional  hardship  criteria 
and  have  restored  the  exercise  of 
various  contractual  obligations.  None  of 
the  five  petitions  has  beten  opposed  by 
the  Court. 

FML  states  that  although  the 
Rehabilitator  is  considering  a 
termination  of  the  moratorium,  much 
analysis  has  to  be  conducted  before  a 
decision  can  be  made.  In  this  regard, 
FML  explains  that  actuarial  information 
must  be  presented  to  the  Court  to 
explain  the  financial  and  economic 
effect  of  ending  the  moratorium.  In 
addition,  notice,  an  objection  period, 
and  possibly  a  hearing  will  be  required.^ 

As  for  the  effect  of  the  termination  df 
the  moratorium  on  the  amount  of  Plan 
Stock  or  Plan  Credits  a  Mutual  Member 
will  be  entitled  to  receive,  FML  states  if 
Contractholders  are  permitted  to 
surrender  their  Contracts  prior  to  the 
Record  Date,  as  defined  in  the  Third 
Amended  Plan  of  Rehabilitation.^  and 


'  Although  the  notice  has  generally  been  sent 
only  to  FML's  creditors  and  to  the  "Master  Service 
List,"  FML  states  that  it  will  most  likely 
recommend  the  same  scope  of  notice  to  the  Court 
assuming  the  moratorium  is  to  be  terminated. 
However,  once  a  revision  of  the  moratorium  is 
approved.  FML  explains  that  notice  of  the  Court's 
order  must  also  be  sent  to  all  Contractholders  and 
this  procedure  will  be  followed  in  the  event  the 
moratorium  is  lifted.  Because  none  of  the  previous 
petitions  have  been  opposed,  FML  states  that  no 
hearing  has  been  required.  However,  if  objections 
are  filed,  the  Court  will  decide  whether  to  hold  a 
hearing  or  make  a  decision  based  on  the  pleadings. 

^  According  to  the  Third  Amended  Plan  of 
Rehabilitation,  the  "Record  Date"  means  the  last 
day  of  the  month  immediately  preceding  the  month 
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choose  to  do  so,  such  Contractholders 
will  be  terminating  their  status  as 
Mutual  Members.  If  the  Contracts  of 
these  Contractholders  are  not  in  force  on 
the  Record  Date,  FML  explains  that  the 
Contractholders  will  not  be  entitled  to 
receive  Plan  Stock  or  Plan  Credits. 

FML  further  represents  that  if  the 
moratorium  is  terminated  prior  to  the 
Record  Date,  the  Contractholders  will 
still  have  the  option  of  voluntarily 
surrendering  their  Contracts.  However, 
FML  explains  that  it  will  be  required  to 
make  significant  disclosures  to  these 
Contractholders  to  inform  them  of  the 
benefits  they  will  be  foregoing  if  they 
surrender  their  Contracts  prematurely. 
Alternatively,  FML  states  that  the 
Contractholders  may  choose  to  hold 
onto  their  Contracts  until  after  the 
Record  Date.  Under  these 
circumstances,  the  Contractholders, 
who  would  then  be  considered  Mutual 
Members  of  FML,  would  receive  their 
allocable  shares  of  Plan  Stock  or  Plan 
Credits  but  without  an  increase  in  the 
amount  of  consideration. 

In  any  event,  FML  states  it  will  treat 
Plan  Contractholders  no  differently  from 
other  Contractholders  that  are  not  Plans 
in  regard  to  the  decision  to  surrender  a 
Contract  or  the  effective  date  of 
terminating  the  moratorium,  and 
requisite  disclosures.  In  this  regard, 
FML  states  that  Plan  Contractholders 
I     will  be  sent  the  same  notice  and 
'     disclosure  information  that  is  provided 
to  all  other  Contractholders  that  are  not 
Plans. 

The  Department  has  noted  the 
foregoing  clarifications  to 
Representation  3  and  the  impact  of  the 
termination  of  the  moratorium  on  a 
Mutual  Member's  receipt  of  Plan  Stock 
or  Plan  Credits.  In  this  regard,  the 
Department  notes  that  no  relief  is  being 
provided  by  this  exemption  for  the 
receipt  of  cash  by  a  Mutual  Member  that 
I     is  a  Plan. 

2.  Investor  Qualifications. 
Representation  9  of  the  Summary  sets 
forth  the  minimum  qualifications  for  the 
Investor.  FML  states  that  while  the 
substance  of  Representation  9  is 
accurate,  the  qualifications  are  actually 
contained  in  the  Bid  Procedures  filed 
under  the  Third  Amended  Plan  of 
Rehabilitation  rather  than  in  the  Plan 
itself. 

The  Department  has  noted  this 
clarification  to  the  information 
contained  in  Representation  9  of  the 
Summar\'. 

3.  Plans  Covered  by  the  Exemption 
Request.  Representation  12  of  the 


in  which  the  Prehminary  Approval  Order, 
approving  such  Plan,  is  entered  by  the  Court. 
According  to  FML's  counsel,  the  Record  Date  is 
projected  for  November  30,  2000. 


Summary  states,  in  part,  that  "[ujnder 
Section  4.05  of  the  Third  Amended  Plan 
of  Rehabilitation,  any  Contract  held  in 
connection  with  a  qualified  retirement 
plan  or  an  arrangement  described  in 
section[sl  401(a),  403(a)  or  408  of  the 
Code.  *  *  *  will  be  allocated  Plan 
Credits  in  lieu  of  Plan  Stock,  in 
exchange  for  the  relinquishment  of  the 
Mutual  Member's  Membership  Interest 
under  such  Contract."  FML  represents 
that  although  Section  4.05  of  the  Third 
Amended  Plan  of  Rehabilitation 
references  only  sections  401,  403  and 
408  of  the  Code,  the  exemption 
application  specifies  Contracts  held  in 
connection  with  a  qualified  retirement 
plan  or  an  arrangement  described  in 
section  401(a),  403(a)  or  (b)  or  408  of  the 
Code. 

The  Department  acknowledges  this 
comment  relating  to  the  information 
contained  in  Representation  12  of  the 
Summary. 

For  further  information  regarding 
FML's  comment  letters  and  other 
matters  discussed  herein,  interested 
persons  are  encouraged  to  obtain  copies 
of  the  exemption  application  file 
(Exemption  Application  No.  D-10712) 
the  Department  is  maintaining  in  this 
case.  The  complete  application  file,  as 
well  as  all  supplemental  submissions 
received  by  the  Department,  are  made 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5638,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  FML's  WTitten  comments,  the  . 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Fnrtis.  Inr  Employees'  Uniform  Profit 
Sharing  Plan  (the  Fortis  Plan)  Located 
in  New  York,  New  York 

(Prohibited  Transaction  Exemption  2000-35: 
Exemption  Application  Number  D-10789J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  fi-om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
restoration  payment  (the  Restoration 
Payment)  by  Fortis,  Inc.  (Fortis),  a  party 
in  interest  with  respect  to  the  Fortis 
Plan,  to  the  Fortis  Plan  with  respect  to 
a  certain  counterfeit  certificate  of 


deposit  (the  Plan  CD):  and  (2)  the 
potential  future  payment  to  Fortis  of 
recapture  payments  (the  Recapture 
Payments)  made  to  the  Fortis  Plan 
pursuant  to  proceedings  involving  the 
issuer  of  the  counterfeit  CD.  This 
exemption  is  subject  to  the  following 
conditions: 

(A)  The  Restoration  Payment  consists 
of: 

(i)  $501,125,  an  amount  equal  to  the 
Plan  CD's  full  face  value  at  the  time  of 
the  Plan  CD's  maturity;  and 

(ii)  An  amount  in  cash  which  is  equal 
to: 

(a)  a  5.5%  annual  rate  of  return  on  the 
Plan  CD's  maturity  value  of  $501,125  for 
the  period  beginning  October  30,  1997 
and  ending  on  December  31,  1998;  and 

(b)  a  rate  of  return  on  the  amount 
described  in  (A)(ii)(a)  above  which  is 
equal  to  the  average  annual  rate  of 
retvun  of  the  Fortis  Money  Market  Fund 
from  January  1,  1999  imtil  the  date  of 
the  Restoration  Payment  [i.e.,  the 
Interest  Payment); 

(B)  The  Restoration  Payment  is  a  one- 
time transaction  for  cash; 

(C)  The  Fortis  Plan  pays  no  expenses 
with  respect  to  the  Restoration  Payment; 

(D)  The  Fortis  Plan  retains  any 
amount  in  excess  of  the  Restoration 
Payment  that  it  collects  in  its  attempts 
to  recover  monies  due  under  the  Plan 
CD;  and 

(E)  Any  Recapture  Payments  paid  by 
the  Fortis  Plan  to  Fortis  are  limited  to 
the  amount  of  the  Restoration  Payment 
and  are  restricted  solely  to  the  amounts, 
if  any  recovered,  by  the  Fortis  Plan  with 
respect  to  the  counterfeit  CD  in 
litigation  or  otherwise. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
4,  2000  at  65  FR  25954. 

Written  Comments 

The  Department  received  two  written 
comments,  both  of  which  were  in  favor 
of  granting  the  proposed  exemption. 
Accordingly,  after  giving  full 
consideration  to  the  entire  record,  the 
Department  has  determined  to  grant  the 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Martin  Jara,  telephone  (202)  219- 
8881.  (This  is  not  a  toll-free  number). 

Canada  Life  Assurance  Company 
(Canada  Life)  Located  in  Toronto, 
Ontario,  Canada 

[Prohibited  Transaction  Exemption  2000-36; 
Exemption  Application  No.  D-10790J 
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Exemption 

Section  I.  Covered  Tmnsactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  4,  1999,  to  the  (1) 
receipt  of  common  shares  (Common 
Shares)  of  Canada  Life  Financial 
Corporation,  the  holding  company  for 
Canada  Life,  or  (2)  the  receipt  of  cash 
(Cash)  or  policy  credits  (Policy  Credits), 
by  or  on  behalf  of  any  eligible 
policyholder  (the  Eligible  Policyholder) 
of  Canada  Life  which  is  an  employee 
benefit  plan  (the  Plan),  subject  to 
applicable  provisions  of  the  Act  and 
and/or  the  Code,  other  than  a  Plan 
established  by  Canada  Life  or  an  affiliate 
for  its  own  employees,  in  exchange  for 
such  Eligible  Policyholder's 
membership  interest  in  Canada  Life,  in 
accordance  with  the  terms  of  a 
conversion  proposal  (the  Conversion 
Proposal)  adopted  by  Canada  Life  and 
implemented  under  the  insurance  laws 
of  Canada  and  the  State  of  Michigan. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  11. 

Section  II.  General  Conditions 

(a)  The  Conversion  Proposal  was 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  were  imposed  under  the  insurance 
laws  of  Canada  and  the  State  of 
Michigan  and  was  subject  to  review 
and/or  approval  in  Canada  by  the  Office 
of  the  Superintendent  of  Financial 
Institutions  (OSFI)  and  the  Minister  of 
Finance  (the  Canadian  Finance 
Minister)  and,  in  the  State  of  Michigan, 
by  the  Commissioner  of  Insurance  (the 
Michigan  Insurance  Commission). 

fb)  OSFI,  the  Canadian  Finance 
Minister,  and  the  Michigan  Insurance 
Commissioner  reviewed  the  terms  of  the 
options  that  were  provided  to  Eligible 
Policyholders  of  Canada  Life  as  part  of 
their  separate  reviews  of  the  Conversion 
Proposal.  In  this  regard, 

(1)  OFSI  (i)  Authorized  the  release  of 
the  Conversion  Proposal  and  all 
information  to  be  sent  to  Eligible 
Policyholders,  (ii)  oversaw  each  step  of 
the  conversion  process  (the  Conversion), 
and  (iii)  made  a  final  recommendation 
to  the  Canadian  Finance  Minister  on  the 
Conversion  Proposal; 

(2)  The  Canaaian  Finance  Minister,  in 
his  sole  discretion,  could  consider  such 
factors  as  (i)  Whether  the  Conversion 
Proposal  was  fair  and  equitable  to 
Eligible  Policyholders,  (ii)  whether  the 
Conversion  Proposal  was  in  the  best 
interests  of  the  financial  system  in 
Canada,  and  (iii)  if  sufficient  steps  had 


been  taken  to  inform  Eligible 
Policyholders  of  the  Conversion 
Proposal  and  of  the  special  meeting  on 
Conversion; 

(3)  The  Michigan  Insurance 
Commission  made  a  determination  that 
the  Conversion  Proposal  was  (i)  Fair  and 
equitable  to  all  Eligible  Policyholders 
and  (ii)  consistent  with  the 
requirements  of  Michigan  law;  and 

(4)  Both  the  Canadian  Finance 
Minister  and  the  Michigan  Insurance 
Commissioner  concurred  on  the  terms 
of  the  Conversion  Proposal. 

(c)  Each  Eligible  Policyholder  had  an 
opportunity  to  vote  to  approvf"  the 
Conversion  Proposal  after  full  written 
disclosure  was  given  to  the  Eligible 
Policyholder  by  Canada  Life. 

(d)  One  or  more  independent 
fiduciaries  of  a  Plan  that  was  an  Eligible 
Policyholder  received  Common  Shares, 
Cash  or  Policy  Credits  pursuant  to  the 
terms  of  the  Conversion  Proposal  and 
neither  Canada  Life  nor  any  of  its 
affiliates  exercised  any  discretion  or 
provided  "investment  advice,"  as  that 
term  is  defined  in  29  CFR  2510.3-21(0, 
with  respect  to  such  acquisition. 

(e)  After  each  Eligible  Policyholder 
was  allocated  100  Common  Shares, 
additional  consideration  was  allocated 
to  such  Eligible  Policyholder  who 
owned  an  eligible  policy  based  on  an 
actuarial  formula  that  took  into  account 
such  factors  as  the  total  cash  value,  the 
basic  annual  premium  and  the  duration 
of  such  eligible  policy.  The  actuarial 
formula  was  reviewed  by  the  Canadian 
Finance  Minister  and  the  Michigan 
Insurance  Commissioner. 

(f)  All  Eligible  Policyholders  that  were 
•Plans  participated  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  were  not  Plans. 

(g)  No  Eligible  Policyholder  paid  or 
will  pay  any  brokerage  commissions  or 
fees  to  Canada  Life  or  its  affiliates  in 
connection  with  their  receipt  of 
Common  Shares,  in  connection  with  the 
implementation  of  the  secondary 
offering  or  the  assisted  sales  program. 

(h)  All  of  Canada  Life's  policyholder 
obligations  will  remain  in  force  and  will 
not  be  affected  by  the  Conversion 
Proposal. 

Section  HI.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "Canada  Life"  means  the 
Canada  Life  Assurance  Company  and 
any  affiliate  of  Canada  Life  as  defined  in 
paragraph  (b)  of  this  Section  III. 

(b)  An  "affiliate"  of  Canada  Life 
Includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 


common  control  with  Canada  Life;  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.)  or 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Eligible  Policyholder" 
means  a  policyholder  whf) — 

(i)  Was  the  owner  of  a  voting  policy 
at  any  time  on  April  2,  1998  (the 
Eligibility  Day): 

(ii)  Became  the  owner  of  a  voting 
pohcy,  if  the  voting  policy  was  applied 
for  by  that  person  before  the  Eligibilitv 
Day.  and  the  application  was  received 
by  Canada  Life  on  or  before  the  close  of 
business  on  )une  30,  1998;  or 

(iii)  Was  the  owner  of  a  voting  policy 
that  lapsed  before  lune  2,  1998  and, 
where  the  policy  terms  provided  that,  as 
of  June  2.  1998.  the  owner  was  entitled 
to  request  that  the  policy  be  reinstated, 
the  policy  was  reinstated  by  the  person 
who  was  the  owner  at  the  time  the 
policy  lapsed  in  accordance  with  its 
terms  (without  regard  to  when  the  right 
to  reinstate  expired)  during  the  period 
which  began  on  April  2,  1998  and 
ended  90  days  before  the  special 
meeting. 

(d)  Tne  term  "Policy  Credit"  means — 

(1)  For  an  individual  life  insurance 
policy  with  respect  to  which  dividends 
may  be  paid,  dividend  deposits  when 
the  dividend  deposit  option  has  been 
selected  under  the  policy  and.  in  all 
other  cases,  dividend  additions: 

(2)  For  in  individual  life  insurance 
policy  other  than  a  policy  with  respect 
to  which  dividends  may  be  paid,  an 
increase  in  the  fund  value  (tu  which  no 
sales  or  surrender  or  similar  charges 
will  be  applied): 

(3)  For  an  individual  deferred  aimuity 
policy  with  respect  to  which  dividends 
may  be  paid,  dividend  additions; 

(4)  For  an  individual  deferred  annuity 
policy  other  than  a  policy  with  respect 
to  which  dividends  may  be  paid,  an 
increase  in  accumulation  value  (to 
which  no  sales  or  surrender  or  similar 
charges  will  be  applied);  and 

(5)  For  a  supplementary  contract, 
settlement  option  or  annuity  in 
annuitization  status,  an  increase  in  the 
periodic  annuity  payment  amount.  If  the 
periodic  annuity  payment  is  on  a  life 
basis,  the  increase  will  be  a  life  aimuity 
with  cash  refund  basis. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  i)f  Novtnnber  4.  1999. 

For  a  rnure  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  that  was  published 
on  May  4,  2000  at  65  FR  25956. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary'  or  other  party  in  interest  or 
disquahfied  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fidicuary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 

I      administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
June,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc  00-17066  Filed  7-5-00;  8:45  am] 
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[Docket  No  99-3  CARP  DD  95-98] 

Distribution  of  1995.  1996.  1997.  and 
1998  Digital  Audio  Recording 
Technology  Royalties 

agency:  Copyright  Office,  Library  of 
Congress. 


ACTION:  Announcement  of  the  schedule 
for  the  proceeding. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  annoimcing  the 
schedule  for  the  180-day  arbitration 
period  for  the  Copyright  Arbitration 
Royalty  Panel  ("CARP")  proceeding  to 
determine  the  distribution  of  the  1995- 
98  digital  audio  recording  technology 
("DART")  royalties  in  the  Musical 
Works  Funds. 

DATES:  Filings  must  be  submitted 
according  to  the  announced  schedule, 
except  as  otherwise  provided  by  Order 
of  the  Copyright  Arbitration  Royalty 
Panel. 

ADDRESSES:  If  hand  delivered,  parties 
shall  deliver  an  original  and  five  copies 
of  all  written  fihngs  concerning  this 
proceeding  to:  Office  of  the  Copyright 
General  Counsel,  James  Madison 
Memorial  Building,  First  and 
Independence  Avenue,  SE.,  Room  LM- 
403,  Washington,  DC  20540.  If  sent  by 
mail,  filings  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington,  DC  20024 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel 
("CARP"),  PO  Box  70977,  Southwest 
Station,  Washington,  DC  20024. 
Telephone:  (202)  707-8380.  Telefax: 
(202) 252-3423. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  May  4,  1999,  the  Copyright  Office 
published  a  notice  in  the  Federal 
Register  requesting  comment  as  to  the 
existence  of  a  controversy  concerning 
the  distribution  of  the  1995,  1996,  1997, 
and  1998  DART  royalty  fees  in  the 
Musical  Works  Funds  and  consolidating 
the  consideration  of  the  distribution  of 
the  1995-98  Musical  Works  Funds  into 
a  single  proceeding.  64  FR  23875  (May 
4,  1999).  The  following  parties  filed 
comments  and  Notices  of  Intent  to 
Participate:  Carl  DeMonbrim/ 
Polyphonic  Music,  Inc.  ("DeMonbrun"); 
Broadcast  Music,  Inc.  ("BMI"),  the 
American  Society  of  Composers, 
Authors  and  Publishers  ("ASCAP"), 
SESAC,  Inc.  ("SESAC"),  the  Harry  Fox 
Agency  ("HFA"),  the  Songwriters  Guild 
of  America  ("SGA").  and  Copyright 
Management,  Inc.  ("CMI")  (collectively 
the  "Settling  Parties");  James  Cannings/ 
Can  Can  Music  ("Cannings");  Alicia 
Carolyn  Evelyn  ("Evelyn");  and  Eugene 
"Lambchops"  Curry/  Tajai  Music,  Inc. 
("Curry"). 

On  September  21,  1999,  the  Office 
issued  an  Order  aimouncing  the 


precontroversy  discovery  schedule  for 
the  proceeding,  beginning  on  November 
15,  1999.  See  Order  in  Docket  No.  99- 
3  CARP  DD  95-98  (September  21,  1999). 
Prior  to  commencement  of  the  45-day 
precontroversy  discovery  period,  the 
Office  was  notified  that  Cannings  and 
DeMonbnm  had  settled  their  respective 
controversies  with  the  Settling  Parties. 
Thus,  the  parties  who  will  appear  before 
the  CARP  in  the  current  proceeding  are 
the  Settling  Parties,  Evelyn,  and  Curry. 

The  September  21,  1999,  Order  also 
set  the  initiation  of  the  arbitration  for 
February  28,  2000.  However,  the 
Office's  duty  to  publish  every  two  years 
a  new  list  of  arbitrators  eligible  to  serve 
on  a  CARP  rendered  the  February  28 
initiation  date  unworkable.  See  37  CFR 
251.3.  On  January  14,  2000,  in 
accordance  with  §  251.3(b),  the  Office 
published  the  list  of  arbitrators  eligible 
to  serve  on  a  CARP  initiated  during 
2000  and  2001.  65  FR  2439  (January  14, 
2000).  Because  the  time  period  between 
the  publication  of  the  arbitrator  list  and 
the  February  28  initiation  date  was  not 
sufficient  to  complete  the  selection  of 
arbitrators  for  this  proceeding,  the 
Office  reset  the  initiation  of  the 
arbitration  to  April  10,  2000.  See  Order 
in  Docket  No.  99-3  CARP  DD  95-98 
(March  14,  2000). 

On  April  10,  2000,  the  Office 
published  a  notice  initiating  the  180-day 
arbitration  period  for  this  proceeding. 
65  FR  19025  (April  10,  2000).  Once  the 
arbitrators  for  this  proceeding  were 
selected,  the  Office  scheduled  the  initial 
meeting  between  the  arbitrators  and  the 
parties  for  May  16,  2000.  However,  the 
chairperson  of  the  panel  resigned  out  of 
concern  that  potential  conflicts  of 
interest,  which  were  not  known  to  the 
arbitrator  at  the  time  of  selection,  may 
exist  under  §  251.32.  Because  of  these 
concerns,  the  Copyright  Office  canceled 
the  May  16,  2000,  meeting  between  the 
parties  and  the  original  panel  of 
arbitrators.  Pursuant  to  §  251.6(f),  the 
remaining  two  arbitrators  selected  a  new 
chairperson.  On  June  14,  2000,  in 
accordance  with  §  251.6(f),  the  Office 
aimounced  the  suspension  of  the  180- 
day  arbitration  period  from  May  16, 
2000.  to  June  16,  2000,  the  resumption 
of  the  180-day  period  on  June  16,  2000, 
the  new  chairperson  of  the  panel,  and 
the  time  and  place  of  the  rescheduled 
initial  meeting,  which  took  place  on 
June  19,  2000.  See  65  FR  37412  (June 
14,  2000). 

B.  The  Schedule 

Section  251.11(b)  of  37  CFR  provides: 
"At  the  beginning  of  each  proceeding, 
the  CARP  shall  develop  the  original 
schedule  of  the  proceeding  which  shall 
be  pubUshed  in  the  Federal  Register  at 
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least  seven  calendar  days  in  advance  of 
the  first  meeting.  Such  announcement 
shall  state  the  times,  dates,  and  place  of 
the  meetings,  the  testimony  to  be  heard, 
whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and 
if  so,  which  ones,  and  the  name  and 
telephone  number  of  the  person  to 
contact  for  further  information." 

All  meetings  of  the  CARP  are  open  to 
the  public,  unless  otherwise  specified. 
To  ensure  that  the  public  receives 
adequate  notice  of  such  meetings,  the 
rule  requires  that  the  Office  publish  a 
schedule  of  the  meetings  at  least  seven 
days  before  the  first  meeting.  See  59  FR 
2550  (January  18, 1994).  As  set  forth 
below,  there  are  no  further  meetings  for 
this  proceeding  scheduled  at  this  time; 
thus,  the  seven-day  advance  publication 
requirement  is  unnecessary  in  this 
instance.  Accordingly,  this  notice 
fulfills  the  requirements  of  §251. 11(b) 
for  the  proceeding  to  determine  the 
distribution  of  the  1995-98  DART 
royalties  in  the  Musical  Works  Funds. 

On  June  19,  2000,  the  parties  to  this 
proceeding  met  with  the  arbitrators  for 
the  purpose  of  setting  a  schedule  and 
discussing  the  procedural  aspects  of  this 
proceeding.  The  key  procediu-al  issue 
before  the  Panel  at  the  outset  of  the 
proceeding  was  the  consideration  of  the 
issue  designated  to  the  CARP  of  whether 
to  suspend  formal  hearings  and  make 
the  determination  as  to  the  distribution 
of  the  1995-98  DART  royalties  in  the 
Musical  Works  Funds  on  the  written 
pleadings.  See  Order  in  Docket  No.  99- 
3  CARP  DD  95-98  (December  22.  1999). 
After  hearing  argument  from  all  parties, 
the  Panel  announced  its  decision  to 
waive  the  requirement  of  oral 
evidentiary  hearings  and  to  proceed 
upon  the  written  record  alone.  The 
Panel  stated  in  its  Order  that  the 
following  schedule  would  govern  the 
remainder  of  the  proceeding: 

Deadline  for  suomission  of  any 
revision  desired  at  this  time  of  a  party's 
claim,  pursuant  to  §  251.43(d):  July  7, 
2000. 

Deadline  for  submission  of  any 
rebuttal  case  desired  by  a  party:  July  28, 
2000. 

Deadline  for  submission  of  findings  of 
fact  and  conclusions  of  law  and 
proposed  orders,  including  specific 
calculations  of  royalty  payments: 
August  18,  2000. 

Deadline  for  submission  of  reply 
findings  of  fact  and  conclusions  of  law 
and  proposed  orders:  August  28,  2000. 

Order  in  Docket  No.  99-3  CARP  DD 
95-98  (June  19,  2000). 

At  this  time,  the  parties  have  not 
moved  to  close  any  portion  of  the 
proceeding  to  the  public.  Further 
refinements  to  the  schedule  will  be 


issued  as  orders  to  the  parties 
participating  in  the  proceeding.  All 
changes  will  be  noted  in  the  docket  file 
of  the  proceeding,  as  required  by  the 
Copyright  Office  regulations  governing 
the  administration  of  CARP 
proceedings.  37  CFR  251.11(c). 

Dated:  June  30,  2000. 
David  O.  Carson, 

General  Counsel. 

(FR  Doc.  00-17108  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  1410-33-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  o<  Permits  issued  Under  ttie 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  imder  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  noticp 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  May 
12.  2000.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on  June 
28,  2000  to  the  following  applicants: 
Norbert  Wu,  Permit  No.  2001-008 
Tom  Yelvington.  Permit  No.  2001-010 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  00-17061  Filed  7-5-00;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978;  Notice  of 
Permit  Modification 

AGENCY:  .National  science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Pub.  L.  95-541;  Code  of  Federal 
Regulations  Title  45,  Part  670). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Officer, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Description  of  Pennit  and  Modifu  atinn 

1.  On  September  21,  1999.  the 
National  Science  Foundation  issued  a 


permit  (ACA  #2000-001)  to  Dr.  Steven 
D.  Emslie  after  posting  a  notice  in  the 
August  17,  1999  Federal  Register. 
Public  comments  were  not  received.  A 
request  to  modify  the  permit  was  posted 
in  the  Federal  Register  on  April  1 1 . 
2000.  No  public  comments  were 
received.  The  modification,  issued  by 
the  Foundation  on  May  16,  2000,  allows 
for  entry  into  additional  Antarctic 
Specially  Protected  Areas  for  the 
purpose  of  conducting  surveys  and 
excavations  by  surveying  ice-free  areas 
to  locate  evidence  of  a  past  or  modem 
breeding  penguin  colony.  Access  to  the 
Antarctic  Specially  Protected  Areas  will 
be  on  an  opportuunity  basis  only 
depending  upon  vessel  cruise  tracks  and 
schedules. 

Location 

ASPA  104— Sabrina  Island,  Balleny 

Island 
ASPA  105— Beaufort  Island 
ASPA  107— Dion  Islands 
ASPA  108— Green  Island,  Berthelot 

Islands 
ASPA  112 — Coppermine  Peninsula, 

Robert  Island 
ASPA  115 — Lagotellerie  Island, 

Marguerite  Bay 
ASPA  116— New  College  Valley, 

Caughley  Beach,  Cape  Bird 
ASPA  117 — Avian  Island.  Northwest 

Marguerite  Bay 
ASPA  126 — Byers  Peninsula,  Livingston 

Island 
ASPA  133 — Harmony  Point,  Nelson 

Island 
ASPA  134— Cierva  Point,  Danco  Coast 
ASPA  149 — Cape  Shirref,  Livingston 

Island 
ASPA  150 — Ardley  Island,  King  George 

Island 
ASPA  154 — Cape  Evans,  Ross  Island 

Dates 

January  1,  2000  to  December  31,  2005. 

Nadene  G.  Kennedy, 

Permit  Officer. 

(FR  Doc.  00-17062  Filed  7-5-00;  8:45  am] 

BILUNQ  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company,  et 
al.;  Millstone  Nuclear  Power  Station 
Unit  2:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Title  10  of  the 
Code  of  Federal  Regulations,  Part  50  (10 
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CFR  Part  50).  Appendix  R,  Section  III.J 
to  Facility  Operating  License  No.  DPR- 
65.  issued  to  the  Northeast  Nuclear 
Energy  Company,  et  al.,  (NNECO  or  the 
licensee),  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  2,  located 
in  Waterford,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  licensee  has  requested  an 
exemption  from  the  requirements  of  10 
CFR  Part  50,  Appendix  R,  Section  III.  J 
to  the  extent  that  it  requires  emergency 
lighting  units  with  at  least  an  S-hour 
batter}'  power  supply  to  light  all  areas 
needed  for  operation  of  safe  shutdown 
equipment  and  in  access  and  egress 
routes  thereto.  The  licensee  based  this 
exemption  request  primarily  on  the 
security  lighting  system  currently 
installed  at  the  plant  for  access  and 
egress  route  emergency  lighting  to  meet 
the  underlying  purpose  of  the  rule.  The 
underlying  purpose  of  the  rule  is  to 
ensure  that  lighting  of  sufficient 
duration  and  reliability  is  provided  to 
allow  operation  of  equipment  required 
for  post-fire,  safe  shutdown  of  the 
reactor. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  an 
exemption  dated  February  14,  2000,  as 
supplemented  by  letters  dated  April  5 
and  May  31.  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  for  the 
licensee  to  avoid  the  burden  of  full 
compliance  with  the  regulations.  Full 
compliance  with  the  regulations  would 
require  battery  powered  lights  to 
illuminate  a  large  outdoor  area  for  an  8- 
hour  period.  It  is  not  considered 
practical  to  illuminate  large  outdoor 
areas  with  battery  powered  lighting  for 
an  8-hour  period.  The  licensee  already 
has  diesel-powered  security  lighting  in 
the  same  area  and  portable  lighting 
equipment  is  also  available.  As  noted 
above,  the  underlying  purpose  of  the 
rule  can  be  met  without  the  burden  of 
installing  additional  lighting. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action.  The  underlying 
purpose  of  the  rule  the  licensee  is 
requesting  to  be  exempted  from  is  to 
ensure  that  the  plant  can  be  safely  shut 
down  in  the  event  of  a  fire. 

Based  on  the  availability  and 
reliability  of  the  security  lighting  and 
the  availability  of  portable  lighting, 
there  is  reasonable  assurance  that  the 
access  and  egress  routes  through  the 
yard  area  that  are  relied  on  for  safe 


shutdown  of  the  facility  can  be  accessed 
in  the  event  of  a  fire. 

On  the  basis  of  its  review,  the  staff 
concludes  that  the  licensee  will  still 
have  the  capability  to  safely  shut  down 
the  plant,  in  the  event  of  a  fire,  after  this 
exemption  has  been  granted. 

The  proposed  action  will  not 
significantly  increase  the  probabifity  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviroiunental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoiu-ces  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Millstone  Nuclear 
Power  Station,  Unit  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  16,  2000,  the  staff  consulted 
with  the  Connecticut  State  official, 
Michael  Firsick  of  the  Division  of 
Radiation,  Department  of  Envirormiental 
Protection,  regarding  the  enviroiunental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Signifu  ant  Impai  t 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  14,  2000,  as 
supplemented  by  letters  dated  April  5 
and  May  31,  2000,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Library 
component  of  the  NRC  Web  site,  <http:/ 
/wwH'.nrc.gov>  (the  Electronic  Reading 
Room). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  June,  2000. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

lacob  I.  Zimmerman, 

Project  Manager.  Section  2.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  00-17033  Filed  7-5-00:  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 

COMMISSION 

[Docket  Nos.  50-327  and  50-328] 

■'"ennessee  Vaiie,  Authority;  Sequoyah 

Nuclear  P^an;   U'^-ts1and2, 
Environmen!  Assessment  and  Finding 
of  No  Sign  if  cant  Impact 

Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility' 
Operating  Licenses  Nos.  DPR-77  and 
DPR-79,  issued  to  the  Termessee  Valley 
Authority  (TVA,  the  licensee)  for 
operation  of  the  Sequoyah  Nuclear  Plant 
(SQN)  Units  1  and  2,  respectively.  The 
facility  is  located  in  Hamilton  County, 
Tennessee. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
License  Condition  2.B.(5)  in  each  of  the 
licenses,  which  authorizes  possession  of 
byproduct  and  special  nuclear  materials 
(SNM).  The  License  Condition  states: 

Pursuant  to  the  Act  and  10  CFR  Parts  30, 
40,  and  70,  to  possess,  but  not  separate,  such 
byproduct  and  special  nuclear  materials  as 
may  be  produced  by  the  operation  of  the 
facility. 

These  proposed  amendments  change 
the  words  "as  may  be  produced  by  the 
operation  of  the  facility"  to  "as  may  be 
produced  by  the  operation  of  the 
Sequoyah  or  Watts  Bar  Unit  1  Nuclear 
Plants."  Upon  NRC  approval  of  the 
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requested  license  amendments,  T^A 
plans  to  transport  low-level  radioactive 
waste  (LLRW)  from  Watts  Bar  Nuclear 
Plant  (WBN),  Unit  1,  to  the  SQN  site  for 
storage  in  a  facility  designed  for  that 
piupose. 

The  proposed  action  is  in  accordance 
with  TVA's  application  for  license 
amendments  dated  December  17,1999. 

The  Need  for  the  Proposed  Action 

Byproduct  material  and  small 
amounts  of  SNM  are  present  as  the 
radioactive  contaminants  in  certain 
LLRW  that  has,  in  the  past,  been 
shipped  to  the  Chem-Nuclear  facility 
near  Barnwell,  South  Carolina,  for 
permanent  deep-trench  disposal.  The 
LLRW  being  considered  for  storage  at 
the  SQN  site  includes  ion-exchange 
resins,  pressurized  water  reactor  filters, 
tank  solids,  irradiated  metal  reactor 
components,  and  dry  active  waste. 

TVA  believes  that  License  Condition 
2.B.{5)  was  intended,  consistent  with 
nonproliferation  objectives,  to  restrict 
licensees  from  separating  nuclides 
generated  in  the  course  of  operation  of 
the  licensed  facility;  it  was  not  intended 
to  restrict  licensees  from  possessing 
low-level  by-product  and  SNM 
produced  by  operation  of  another 
facility.  Nonetheless,  TVA  is  requesting 
that  License  Condition  2.B.(5)  be 
modified  as  stated  above  to  remove  any 
question  of  interpretation  with  respect 
to  receipt  of  LLRW  generated  at  Watts 
Bar  Unit  1  at  the  SQN  site. 

TVA  has,  until  now,  made  regular 
shipments  of  Class  B  and  Class  C  LLRW 
(as  defined  in  10  CFR  Part  61)  to  the 
South  Carolina  Barnwell  permanent 
disposal  facility.  Class  A  dry  active 
waste  (the  lowest  radioactivity  level)  is 
routinely  shipped  to  the  Envirocare 
facility  in  Utah,  which  is  licensed  to 
receive  Class  A  dry  active  waste,  but  not 
other  types  of  Class  A,  Class  B,  or  Class 
C  wastes.  Recent  escalating  LLRW 
access  and  disposal  fees  at  Barnwell, 
and  the  prospect  of  sudden  closure  of 
the  facility,  with  no  alternative  disposal 
facility  for  LLRW  (other  than  Class  A 
dry  active  waste)  becoming  available  in 
the  foreseeable  future,  have  led  TVA  to 
develop  an  alternative  solution  until 
such  time  as  a  practical  off-site 
repository  option  again  becomes 
available.  The  cost  to  TVA  of  sending 
LLRW  to  Barnwell  for  disposal  has 
increased  800%  over  the  past  10  years. 
Furthermore,  South  Carolina  has 
recently  passed  legislation  to  enter  into 
a  LLRW  disposal  pact  with  the  States  of 
Connecticut  and  New  Jersey  (known  as 
the  Atlantic  Compact)  and  has 
announced  that,  ultimately,  only  those 
states  will  be  allowed  to  ship  LLRW  to 
Barnwell.  TVA  has  a  very  large  interim 


storage  facility  at  the  SQN  site  with 
ample  storage  space  for  LLRW  from 
operation  of  both  SQN  units  and  the 
single  WBN  unit.  The  LLRW  storage 
modules  were  constructed  at  SQN  in  the 
early  1980s  but  have  never  been 
utilized. 

The  proposed  License  Condition 
revision  is  needed  to  allow  the  Watts 
Bar  Nuclear  Plant  the  option  to  ship 
LLRW  to  the  SQN  site,  thereby 
permitting  continued  operations  of  the 
WBN  plant.  TVA  has  stated  its  intention 
to  ship  any  stored  waste  (predominantly 
Class  B  and  C)  to  the  Envirocare  of  Utah 
facility  (or  any  other  facility)  at  such 
time  as  that  facility  is  licensed  to 
receive  and  dispose  of  such  wastes. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that,  with  regard  to  radiological  impacts 
to  the  general  public,  the  proposed 
action  involves  activities  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  The 
proposed  action  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure. 

The  NRC  granted  Materials  License 
No.  41-08165-14  (Docket  No.  30- 
19101)  on  September  17,  1982,  for  use 
of  the  LLRW  storage  facility  at  SQN  for 
a  period  of  5  years.  At  the  same  time, 
the  NRC  issued  a  Safety  Evaluation 
Report  and  Environmental  Impact 
Appraisal  to  support  operation  of  the 
storage  facility  using  assumptions 
consistent  with  the  40-year  plant 
operating  license.  However,  consistent 
with  the  NRC's  policy  of  utilizing 
permanent  off-site  disposal  of  LLRW 
whenever  possible,  LLRW  shipments 
were  continued  to  the  Barnwell  facility. 
Consequently,  no  radioactive  waste  has 
ever  been  stored  in  the  SQN  LLRW 
storage  facility.  The  Materials  License 
was  renewed  once  prior  to  expiration, 
but  TVA  requested  its  termination  on 
April  25,  1990,  since  there  were  no 
plcuis  for  use  of  the  storage  facility  in 
the  foreseeable  future.  The  termination 
request  noted  that  if  use  of  the  facility 
became  necessary,  TVA  would  not  need 
to  renew  the  materials  license  but 
would,  instead,  perform  a  10  CFR  50.59 
evaluation  as  allowed  in  Generic  Letter 
81-38,  "Storage  of  Low-Level 
Radioactive  Wastes  at  Power  Reactor 
Sites." 

Because  of  the  licensee's  ALARA  [As 
Low  As  Reasonably  Achievable) 
program  and  significant  reductions  in  "• 


generation  of  LLRW  (including  coolant 
chemistry  and  reactor  fuel  quality 
improvements),  the  amount  of  LLRW 
expected  to  be  generated  and  stored  in 
the  SQN  LLRW  storage  facility  for  two 
SQN  units  and  one  WBN  unit  is 
significantly  less  in  volume  and 
radioactivity  than  the  assumptions  used 
in  the  Environmental  Impact  Appraisal 
that  supported  the  Materials  License 
granted  by  the  NRC  in  1982  for 
operation  of  two  SQN  units  for  the  life 
of  the  plant.  Specifically,  there  would 
be  no  incremental  increase  in 
occupational  radiation  exposure  over 
that  assumed  in  previous  NRC  actions 
related  to  operation  of  this  storage 
facility.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

As  stated  by  the  NRC  in  its 
Envfronmental  Impact  Appraisal  for 
Materials  License  No.  41-08165-14  for 
the  SQN  LLRW  on-site  storage  facility, 
the  quality  of  the  human  environment 
will  not  be  significantly  affected  and 
there  will  be  no  significant 
environmental  impact  from  the 
operation  of  the  existing  SQN  LLRW 
interim  storage  facility.  The  added 
LLRW  stored  as  a  result  of  WBN's 
single-unit  operations  will  remain  well 
within  the  original  design  and  proposed 
capacity  limitations  considered  in  the 
above-mentioned  Environmental  Impact 
Appraisal. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  exemption 
would  result  in  no  change  in 
environmental  impacts  already  cinalyzed 
by  the  NRC  and  TVA.  The 
envfronmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Environmental  Impact 
Appraisal  for  Materials  License  No.  41- 
08165-14.  dated  September  17,  1982, 


Federal  Register 'Vol.  65,  No.  130 /Thursday,  July  6,  2000 /Notices 


41741 


supporting  the  materials  license  for  the 
SQN  LLRW  storage  facility. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  an  official 
of  the  State  of  Tennessee,  Ms.  Joelle 
Key,  on  May  4,  2000,  regarding  the 
environmental  impact  of  the  proposed 
action.  Ms.  Key  had  a  question 
regarding  the  quality  of  packaging  for 
LLRW  material  to  be  stored  at  this 
facility.  She  was  advised  that  the 
material  will  be  packaged  in  300-year 
high-integrity  containers  and  will  not 
need  repackaging  prior  to  shipment  to  a 
permanent  disposal  facility.  Ms.  Key 
indicated  the  State  was  in  general 
agreement  with  TVA's  request. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
December  17,  1999,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC.  Publically 
available  records  are  also  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wwv^-.nrc.oov (the  Electronic 
Reading  Room)  and  from  the 
Agenc3rwide  Documents  Access  and 
Management  System. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  II.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-17034  Filed  7-5-O0;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1 430-PE-01  -24-1  A] 

0MB  Approval  Number  1004-0010; 
Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 


collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  March 
20,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  15001) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  May  19,  2000.  The  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  niunber  listed  below;  (202) 
452-5033. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximiun 
consideration  your  comments  and 
suggestions  on  the  requfrement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0010),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630). 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title  (43  CFR  part 
2540).  OMB  approval  niunber:  1004- 
0010. 

Abstract:  The  BLM  is  proposing  to 
renew  the  approval  of  an  information 
collection  for  an  existing  rule  at  43  CFR 
part  2540.  That  rule  provides  guidelines 
and  procedures  for  transferring  legal 
title  to  public  lands  administered  by  the 
BLM  from  the  United  States  to  eligible 
individuals,  groups,  or  corporations 
who  have  valid  claims  under  the  Color- 
of-Title  Act  of  December  22,  1928  (45 
Stat.  1069)  as  amended  by  the  Act  of 
July  28,  1953  Stat.  227),  (U.S.C.  1068- 
1068b). 


Bureau  Form  Number:  2540-2. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  individuals,  groups,  or 
corporations. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  20. 

Filing  Fee  Per  Response:  $10. 

Annual  Burden  Hours:  20. 

Bureau  Clearance  Officer:  Shirlean 
Beshir  (202)  452-5033. 

Dated:  June  23,  2000. 
Shirlean  Beshir, 

Acting  BLM  Information  Clearance  Officer. 
[FR  Doc.  00-17087  Filed  7-5-00:  8:45  am] 

BILUNG  CODE  4310-B4-M 


SMALL  BUSINESS  ADMINISTRATION 

Notice  ot  Sale  o'  Business  and 
Disaster  Assistance  Loans 

AGENCY:  Small  Business  Administration. 
actkjn:  Notice  of  sale  of  business  and 
disaster  assistance  loans — Loan  Sale  #2. 

SUMMARY:  This  notice  aimoiuices  the 
Small  Business  Administration's 
("SBA")  intention  to  sell  approximately 
25,000  seciu^d  and  unsecured  business 
and  disaster  assistance  loans, 
(collectively  referred  to  as  the  "Loans"). 
This  is  the  first  sale  of  Disaster 
Assistance  Loans  emd  includes  both 
business  and  consumer  loans.  The  total 
impaid  principal  balance  of  the  Loans  is 
approximately  $1  billion.  SBA 
jfreviously  guaranteed  some  of  the 
Loans  under  various  sections  of  the 
Small  Business  Investment  Act,  as 
amended,  15  U.S.C.  695  et  seq.  Any 
SBA  guarantees  that  might  have  existed 
at  one  time  have  been  paid  and  no  SBA 
guaranty  is  available  to  the  successful 
bidders  in  this  sale.  The  majority  of  the 
loans  originated  from  and  are  serviced 
by  SBA.  The  collateral  for  the  secured 
Loans  includes  commercial  and 
residential  real  estate  and  other 
businesses  and  personal  property 
located  nationwide.  This  notice  also 
summarizes  the  bidding  process  for  the 
Loans. 

DATES:  The  Bidder  Information  Package 
will  be  available  to  qualified  bidders 
beginning  on  or  about  May  26,  2000. 
The  Bid  Date  is  scheduled  for  August  1 , 
2000,  and  closings  are  scheduled  to 
occur  between  August  14,  2000  cmd 
September  8,  2000.  These  dates  are 
subject  to  change  at  SBA's  discretion. 
ADDRESSES:  Bidder  Information 
Packages  will  be  available  from  the 
SBA's  Transaction  Financial  Advisor, 
Merrill  Lynch  Mortgage  Capital  Inc. 
("Merrill  Lynch").  Bidder  Information 
Packages  will  only  be  made  available  to 
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parties  that  have  submitted  a  completed 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  and  have 
demonstrated  that  they  are  qualified 
bidders.  The  Confidentiality  Agreement 
and  Bidders  Qualification  Statement  are 
available  on  the  SBA  Website  at 
www.sba.gov/assets/sale2.html  or  by 
calling  the  SBA  Loan  Sale  2  Center  toll- 
fi-ee  at  Merrill  Lynch  at  (888)  590-6872. 
The  completed  Confidentiality  and 
Bidder  Qualification  Statement  can  be 
sent  to  the  attention  of  John  Winchester, 
SBA  Loan  Sale  2,  by  either  fax,  at  (212) 
449-2450  or  by  mail,  to  Merrill  Lynch 
Mortgage  Capital  Inc.,  World  Financial 
Center,  North  Tower,  10th  Floor,  New 
York,  NY,  10281-1310.  The  Due 
Diligence  Facility  is  scheduled  to  open 
on  or  about  Jiuie  2,  2000  and  close  on 
or  about  July  28,  2000.  These  dates  are 
subject  to  change  at  SBA"s  discretion. 
FOR  FURTHER  INFORMATION  CONTACT:  B. 
John  Farmakides,  Program  Manager, 
Small  Business  Administration,  409 
Third  Street,  SW,  Washington,  DC 
20416:  202-205-7134.  This  is  not  a  toll 
free  number.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TDD/TTY  by  calling  the 
Federal  Information  Relay  Service's  toll- 
free  number  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  SBA 
intends  to  sell  approximately  25,000 
secvued  and  unsecured  business  and 
disaster  assistance  loans,  collectively 
referred  to  as  the  "Loans".  The  Loans 
include  performing,  sub-performing  and 
non-performing  loans.  The  Loans  will 
be  offered  to  qualified  bidders  in  pools 
that  will  be  based  on  such  factors  as 
performance  status,  collateral  status, 
collateral  type  emd  geographic  location 
of  the  collateral.  A  list  of  die  Loans,  loan 
pools  and  pool  descriptions  is  contJiined 
in  the  Bidder  Information  Package.  SBA 
will  offer  interested  persons  an 
opportunity  to  bid  competitively  on 
loan  pools,  subject  to  conditions  set 
forth  in  the  Bidder  Information  Package. 
SBA  shall  use  its  sole  discretion  to 
eveduate  and  determine  winning  bids. 
No  loans  will  be  sold  individually.  The 
Loans  to  be  sold  are  located  throughout 
the  United  States  as  well  as  Puerto  Rico, 
U.S.  Virgin  Islands,  Guam  and  other 
Pacific  Islands. 

The  Bidding  Process 

To  ensure  a  imiform  and  fair 
competitive  bidding  process,  the  terms 
of  sale  are  not  subject  to  negotiation. 
SBA  will  describe  in  detail  the 
procedure  for  bidding  on  the  Loans  in 
the  Bidder  Information  Package,  which 
will  include  bid  forms,  a  non-negotiable 
loan  sale  agreement  prepared  by  SBA 
("Loan  Sale  Agreement"),  specific  bid 


instructions,  as  well  as  pertinent  loan 
information  such  as  total  outstanding 
unpaid  principal  balance,  interest  rate, 
matiwity  term,  aggregate  payment 
history  and  collateral  information 
including  geographic  location  and  type. 
The  Bidder  Information  Package  also 
includes  CD-ROMs  that  contain 
information  pertaining  to  the  Loans. 

The  Bidder  Information  Package  will 
be  available  approximately  9  weeks 
prior  to  the  Bid  Date.  It  will  contain 
procedures  for  obtaining  supplemental 
information  about  the  Loans.  Any 
interested  party  may  request  a  copy  of 
the  Bidder  Information  Package  by 
sending  a  written  request  together  with 
a  duly  executed  copy  of  the 
Confidentiality  Agreement  and  a  Bidder 
Qualification  Statement  to  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice. 

Prior  to  the  Bid  Date,  a  Bidder 
Information  Package  Supplement  will 
be  mailed  to  all  recipients  of  the  original 
Bidder  Information  Package.  It  will 
contain  the  final  list  of  loans  included 
in  Sale  #2  and  any  final  instructions  for 
the  sale. 

Deposit  And  Liquidated  Damages 

Each  Bidder  must  include  with  its  bid 
a  deposit  equal  to  10  percent  of  the 
amount  of  the  bidder's  highest  bid.  If  a 
successful  bidder  fails  to  abide  by  the 
terms  of  the  Loan  Sale  Agreement, 
including  paying  SBA  any  remaining 
sums  due  pursuant  to  the  Loan  Sale 
Agreement  and  closing  within  the  time 
period  specified  in  the  Loan  Sale 
Agreement,  SBA  shall  retain  the  deposit 
as  liquidated  damages. 

Due  Diligence  Facility 

A  bidder  due  diligence  period  will 
take  place  begiiming  on  or  about  June  2, 
2000.  During  the  bidder  due  diligence 
period,  qualified  bidders  may,  for  a  non- 
refundable assessment  of  $500  US, 
review  all  asset  file  documents  that  have 
been  imaged  onto  a  database  by  visiting 
the  due  diligence  facility  located  at  499 
South  Capital,  SW,  Suite  300, 
Washington,  DC  20003  and/or  via 
modem.  Bidders  that  have  paid  the  due 
diligence  assessment  of  $500  US  may 
also  request  CD-ROMs  that  contain 
substantial  due  diligence  materials  such 
as  loan  payment  history  and  updated 
third  party  reports. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
diligence  facility  are  included  in  the 
Bidder  Information  Package. 

SBA  Reservation  of  Rights 

SBA  reserves  the  right  to  remove 
loans  from  the  sale  at  any  time  prior  to 


the  Bid  Date,  and  add  loans  prior  to  the 
Cut-Off  Date  for  any  reason  and  without 
prejudice  to  its  right  to  include  any 
loans  in  a  later  sale.  SBA  also  reserves 
the  right  to  terminate  this  sale  at  any 
time  prior  to  the  Bid  Date. 

SBA  reserves  the  right  to  use  its  sole 
discretion  to  evaluate  and  determine 
winning  bids.  SBA  also  reserves  the 
right  in  it  sole  discretion  and  for  any 
reason  whatsoever  to  reject  any  and  all 
bids. 

SBA  reserves  the  right  to  conduct  a 
'best  and  final"  round  of  bidding 
wherein  bidders  will  be  given  the 
opportimity  to  increase  their  bids.  A 
best  and  final  round  shall  not  be 
construed  as  a  rejection  of  any  bid  or 
preclude  SBA  from  accepting  any  bid 
made  by  a  bidder. 

SBA  reserves  the  right  to  sell  less  than 
100  percent  of  the  Loans  offered  for  sale 
and  "re-offer"  the  remaining  loans 
subsequent  to  the  initial  bid. 

Ineligible  Bidders 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
others)  are  ineligible  to  bid  on  the  Loans 
included  in  the  sale: 

(1)  Any  employee  of  SBA,  any 
member  of  any  such  employee's 
household  and  any  entity  controlled  by 
a  SBA  employee  or  by  a  member  of  such 
employee's  household. 

(2)  Any  individual  or  entity  that  is 
debarred  or  suspended  from  doing 
business  with  SBA  or  any  other  agency 
of  the  United  States  Government. 

(3)  Any  contractor,  subcontractor, 
consultant,  and/or  advisor  (including 
any  agent,  employee,  partner,  director, 
principal,  or  affiliate  of  any  of  the 
foregoing)  who  will  perform  or  has 
performed  services  for,  or  on-behalf  of 
SBA,  either  in  cormection  with  this  sale 
or  the  development  of  SBA's  loan  sale 
program. 

(4)  Any  individual  that  was  an 
employee,  partner,  director,  agent  or 
principal  of  any  entity,  or  individual 
prescribed  in  paragraph  (3)  above  at  any 
time  during  which  the  entity  or 
individual  performed  services  for.  or  on 
behalf  of  SBA,  either  in  connection  with 
this  sale  or  the  development  of  SBA's 
loan  sale  program. 

(5)  Any  individual  or  entity  that  has 
used  or  will  use  the  services,  directly  or 
indirectly,  of  any  person  or  entity 
ineligible  under  any  of  paragraphs  (1) 
through  (4)  above  to  assist  in  the 
preparation  of  any  bid  in  connection 
with  this  sale 

Loan  Sale  Procedure 

SBA  plans  to  use  a  competitive  sealed 
bid  process  as  the  method  to  sell  the 
Loans.  SBA  believes  this  method  of  sale 
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optimizes  the  return  on  the  sale  of 
Loans  and  attracts  the  largest  field  of 
interested  parties.  This  method  also 
provides  the  quickest  and  most  efficient 
vehicle  for  the  SBA  to  dispose  of  the 
Loans. 

Post  Sale  Servicing  Requirements 

The  Loans  wdll  be  sold  servicing 
released.  Purchasers  of  the  Loans  and 
their  successors  and  assigns  will  be 
required  to  service  the  Loans  in 
accordance  with  the  applicable 
provisions  of  the  Loan  Sale  Agreement 
for  the  Life  of  the  Loans. 

In  addition,  the  Loan  Sale  Agreement 
establishes  certain  requirements  that  a 
servicer  must  satisfy  in  order  to  service 
the  Loans. 

Scope  of  Notice 

This  notice  applies  to  Loan  Sale 
Number  #2  and  does  not  establish 
agency  procedures  and  policies  for  other 
loan  sales.  If  there  are  any  conflicts 
between  this  Notice  and  the  Bidder 
Information  Package,  the  Bidder 
Information  Package  shall  prevail. 

Jane  Palsgrove  Butler, 

Associate  Administrator  for  Financial 

Assistance. 

|FR  Doc.  00-17038  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3266] 

State  of  Louisiana  (And  Contiguous 
Counties  in  Texas  and  Arkansas) 

Caddo  Parish  and  the  contiguous 
Parishes  of  Bossier,  De  Soto,  and  Red 
River  in  the  State  of  Louisiana;  Cass, 
Harrison,  Marion,  and  Panola  Counties 
in  the  State  of  Texas;  and  Miller  and 
Lafayette  Counties  in  the  State  of 
Arkansas  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  tornadoes  that  occurred  on 
April  23.  2000.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  25,  2000,  and  for 
economic  injury  until  the  close  of 
business  on  March  26,  2001,  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Ft.  Worth,  TX  76155. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere — 7.375% 

Homeowners  without  credit  available 
elsewhere — 3.687% 


Businesses  with  credit  available 
elsewhere — 8 .  000  % 

Businesses  and  non-profit 
organizations  without  credit  available 
elsewhere — 4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 6 .750% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere — 4 .  000% 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  326612  for 
Louisiana,  326712  for  Texas,  and 
326812  for  Arkansas.  For  economic 
injury  the  numbers  are  9H5600  for 
Louisiana,  9H5700  for  Texas,  and 
9H5800  for  Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  26,  2000. 
Aida  Alvarez, 
Administrator. 

|FR  Doc.  00-16982  Filed  7-5-00;  8:45  am] 
BILUNG  CODE  8025-01-U 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV  Advisory  Council  Meeting; 
Public  Meeting 

The  Southeastern  States  Regulatory 
Fairness  Board  will  hold  a  public 
hearing  on  August  1,  2000,  at  9  a.m. 
located  at  Tougaloo  College.  Health  and 
Wellness  Center,  500  W.  County  Line 
Road,  Tougaloo,  Mississippi  to  receive 
comments  and  testimony  from  small 
businesses  and  representatives  of  trade 
associations  concerning  federal 
regulatory  enforcement  or  compliance 
actions  taken  by  federal  agencies. 
Transcripts  of  these  proceedings  will  be 
posted  on  the  Internet.  These  transcripts 
are  subject  only  to  limited  review  by  the 
National  Ombudsman.  FoAfurther 
information,  call  Elestine  Harvey  (312) 
353-1744. 

Bettie  Baca, 

Counselor  to  the  Administrator/Public 

Liaison. 

(FR  Doc.  00-16980  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting 
Public  Meeting 

The  New  England  States  Regulatory 
Fairness  Board  will  hold  a  public 
hearing  on  August  22,  2000,  at  1  p.m. 
located  at  Holiday  Inn,  Manchester 
Center,  700  Elm  Street,  Manchester,  NH 
to  receive  comments  and  testimony 


from  small  businesses  and 
representatives  of  trade  associations 
concerning  federal  regulatory 
enforcement  or  compliance  actions 
taken  by  federal  agencies.  Transcripts  of 
these  proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  limited  review  by  the  National 
Ombudsman.  For  further  information, 
call  Elestine  Harvey  (312)  353-1744. 

Bettie  Baca, 

Counselor  to  the  Administrator/Public 
Liaison 

(FR  Doc.  00-16981  Filed  7-5-00;  8:45  am) 
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SOCIAL  SECURE'' 


^OMiNi 


RATION 


Agency  intormatior-  Coiiection 
Act'vities:  Proposed  f^equest  and 
Commen!  Reaues* 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collection  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1 .  Survey  of  Low-Income  and 
Disabled  Children-0960-NEW.  The 
Survey  of  Low-Income  and  Disabled 
Children  (SOLID  KIDS)  is  designed  to 
collect  nationally  representative  data  on 
children  and  young  adults  with 
Supplement  Security  Income  (SSI) 
experience,  including  current  and 
previous  SSI  recipients  and  SSI 
applicants.  To  solicit  information,  SSA 
will  employ  two  versions  of  the  SOLID 
KIDS  survey.  One  survey  will  be 
directed  at  children  under  age  17.  The 
other,  a  young  adult  version,  is  designed 


for  children  who  are  17  or  older  at  the 
time  of  the  survey. 

The  survey  is  designed  to  provide 
SSA  with  data  on  SSI  recipients  in  the 
following  areas: 

•  Disability  and  health  status; 

•  Health  care  utilization; 

•  Health  insurance  coverage; 

•  Out-of-pocket  health  care  expenses; 

•  Education  and  training; 

•  Service  utilization  arid  cost; 

•  Employment  income  assets; 

•  Child  care,  and 

•  Housing  and  transportation. 
This  information  will  allow  SSA  to 

answer  policy-relevant  questions,  for 
example,  the  impact  of  welfcue  reform 
on  SSI  children  and  young  adults,  cost 
of  caring  for  children  and  young  adults 
with  disabilities,  transition  issues  for 
young  adults  with  disabilities,  service 
utilization  patterns,  health  care  access, 
and  unmet  health  care  needs. 

The  data  will  be  used  for  internal 
research  and  pohcy  evaluation,  for 
briefings,  in  memdated  reports  to 
Congress,  in  published  descriptions  in 
the  Social  Security  Bulletin  and 
elsewhere.  External  researchers  will 
have  access  to  public  use  files. 

Respondents  to  the  SOLID  KIDS 
siurvey,  children's  version,  will  be 
parents  or  guardians  of  the  sample 
children  under  age  17  at  the  time  of  the 
survey.  The  young  adult  version  of  the 
SOLID  KIDS  survey  is  designed  for 
children  who  are  1 7  or  older  at  the  time 
of  the  siurvey.  For  young  adults  who  are 
still  living  in  their  parents'  household, 
the  respondent  will  be  the  parent  or 
guardian.  For  young  adults  who  are 
living  away  from  their  parents — for 
example,  in  a  group  home  or  facility,  or 
in  their  own  home  or  apartment — the 
respondent  will  be  the  young  adults 
themselves.  In  cases  where  the  young 
adult  is  living  outside  of  the  parent's 
home  and  is  unable  to  complete  the 
survey  due  to  disability,  a  proxy 
respondent  will  be  selected. 

Number  of  respondents:  9,857 

Number  of  Response:  1 

Average  burden  per  response:  58 
minutes 

Estimated  Annual  Burden:  9,528 
(SSA  Address) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  l-A-21  Operations  Bldg., 
6401  Security  Blvd.,  Baltimore,  MD 
21235. 

Dated:  June  29,  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  00-17037  Filed  7-5-00;  8:45  am] 
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SOCIAL  SECURfTY  ADMINISTRATION 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Meeting 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  meeting. 

DATES:  July  24,  2000, 1:30  p.m.— 5  p.m.- 

July  25,  2000,  9  a.m.^:30  p.m. 

ADDRESSES:  Crystal  City  Marriott.  1999 

Jefferson  Davis  Highway,  Arlington,  VA 

22202. 

SUPPLEMENTARY  INFORMATION: 

Type  of  meeting  The  meeting  is  open 
to  the  public. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  the 
first  meeting  of  the  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  (the 
Panel).  Section  101(f)  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999  (TWWIIA), 
Public  Law  106-170,  establishes  the 
Panel  to  advise  the  Commissioner  of 
Social  Security,  the  President,  and  the 
Congress  on  issues  related  to  work 
incentives  programs,  planning,  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101  (f)(2)(A)  of  TWWIL\.  The  Panel  is 
also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

This  is  the  first  deliberative  meeting 
of  the  Panel.  No  public  testimony  will 
be  heard  at  this  meeting.  However, 
interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  meet  to  hear 
presentations  on  the  status  of  TWWIIA 
implementation,  review  their  charter, 
and  discuss  their  organization  and 
upcoming  agenda. 

Agenda:  The  Panel  will  meet 
commencing  Monday,  July  24,  2000  at, 
1:30  p.m.  -5  p.m.  and  Tuesday,  July  25, 
2000,  at  9  a.m.-4:30  p.m.  At  this 
meeting,  the  Panel  will  use  this  time  to 
hear  presentations  on  the  Status  of 
TWWIIA  implementation,  review  their 
charter,  and  discuss  their  organization 
and  upcoming  agenda.  Since  seating 
may  be  limited,  persons  interested  in 
attending  this  meeting  should  contact 
the  Panel  staff  by  E-mailing  Reggie 
Sajauskas,  Designated  Federal  Officer,  at 
"reggie.sajauskas@ssa.gov"  or  calling 
(410)  965-5381  by  July  17,  2000. 

The  agenda  for  the  meeting  is  posted 
on  the  Internet  at  the  web  site  of  SSA's 
Office  of  Employment  Support  Programs 
at  "http://www.ssa.gov/work."  A  copy  of 
the  agenda  also  may  be  obtained  in 


advance  of  the  meeting  by  contacting 
the  Panel  staff  at  the  mailing  address. 
Email  address,  telephone  or  FAX 
nmnber  shown  below.  Requests  for 
materials  in  alternate  formats,  i.e.,  large 
print.  Braille,  computer  disc,  etc.  may 
be  made  to  the  Panel  staff  at  the 
addresses  and  numbers  shown  below. 

Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  at  the  Office  of 
Employment  Support  Programs'  web 
site  at  "http://wwv^'  ssa.gov/work"  or  by 
appointment  at  the  office  of  the  Ticket 
to  Work  and  Work  Incentives  Advisory 
Panel  staff,  107  Altmeyer  Building,  6401 
Security  Boulevard.  Baltimore.  MD 
21235  .\nvone  requiring  information 
regarding  the  Panel  should  contact  the 
Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisor\-  Panel  Staff, 
107  .Mtmever  Building.  6401  Security 
Boulevard!  Baltimore,  MD  21235; 

•  Telephone  at  (410)  965-5381; 

•  FAX  at  (410)  966-8597;  or 

•  Email  to  Reggie  Sajauskas, 
Designated  Federal  Officer,  at 
"reggie.sajauskasQssa.gov." 

Dated:  June  29.  2000. 
Kenneth  S.  Apfel, 

Commissioner,  Social  Security 

Administration. 

[FR  Doc  00-17127  Filed  7-5-00;  8:45  am) 

KLUNG  CODE  4191-02-l> 


DEPARTMENT  OF  STATE 

[Public  Notice  #3330] 

Advisory  Committee  On  Labor 
Diplomacy  Notice  of  Meeting 

The  Advisory  Committee  on  Labor 
Diplomacy  (ACLD)  will  hold  a  meeting 
from  9:45  a.m.  to  4  p.m.  on  July  18, 
2000,  in  the  Lov  Henderson  Room,  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Washington,  DC  20520,  Committee 
Chairman  Thomas  Donahue,  former 
President  of  the  AFL-CIO,  will  chair  the 
meeting. 

The  ACLD  is  comprised  of  prominent 
persons  with  expertise  in  the  area  of 
international  labor  policy  and  labor 
diplomacy.  The  ACLD  advises  the 
Secretary  of  State  and  the  President  on 
the  resources  and  policies  necessary  to 
implement  labor  diplomacy  programs 
efficiently,  effectively  and  in  a  manner 
that  ensures  U.S,  leadership  before  the 
international  community  in  promoting 
the  objectives  and  ideals  of  U.S.  labor 
policies  now  and  in  the  21st  century. 
The  ACLD  will  make  recommendations 
on  how  to  strengthen  the  Department  of 
State's  ability  to  respond  to  the  many 
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challenges  facing  the  United  States  and 
the  federal  government  in  international 
labor  matters.  These  challenges  include 
the  protection  of  worker  rights,  the 
elimination  of  exploitative  child  labor, 
and  the  prevention  of  abusive  working 
conditions. 

The  agenda  for  the  July  18  meeting 
includes  discussion  of  potential 
recommendations  for  Committee 
consideration. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  seating  capacity 
allows.  As  access  to  the  Department  of 
State  is  controlled,  persons  wishing  to 
attend  the  meeting  must  be  pre-cleared 
by  calling  or  faxing  the  following 
information,  by  close  of  business  July 
14,  to  Mark  Simonoff  at  (202)  647-4327 
or  fax  (202)  647-0431  or  email 
simonoff@state.gov:  name;  company  or 
organization  affiliation  (if  any);  date  of 
birth;  and  social  security  niunber.  Pre- 
cleared  persons  should  use  the  23rd 
Street  entrance  to  the  State  Department 
and  have  a  driver's  license  with  photo, 
a  passport,  a  U.S.  Government  ID  or 
other  valid  photo  identification. 

Members  of  the  public  may,  if  they 
wish,  submit  a  brief  statement  to  the 
Committee  in  writing.  Those  wishing 
further  information  should  contact  Mr. 
Simonoff  at  the  phone  and  fax  numbers 
provided  above. 

Dated:  June  30,  2000. 
Bennett  Freeman, 

Acting  Assistant  Secretary,  Bureau  of 
Democracy,  Human  Rights  and  Labor, 
Department  of  State. 

[FR  Doc.  00-17082  Filed  7-5-00;  8:45  ami 
BILUNG  CODE  4710-1»-P 


DEPARTMENT  OF  STATE 
[Delegation  of  Authority  No.  145-17] 

Foreign  Assistance  Act  of  1961  and 
Certain  Related  Acts 

By  virtue  of  the  authority  vested  in 
me  by  Delegation  of  Authority  No.  145- 
5  of  January  22,  1988,  53  FR  5072, 
pursuant  to  Executive  Order  12163  of 
September  29,  1971,  44  FR  56673,  as 
amended,  and  the  Foreign  Assistance 
Act  of  1961,  as  amended,  22  U.S.C.  2151 
et  seq..  State  Department  Delegation  of 
Authority  No.  145-5-2  of  April  4,  1991, 
is  hereby  amended  to  read  as  follows: 

By  virtue  of  the  authority  vested  in 
me  by  Delegation  of  Authority  No.  145- 
5  of  January  22,  1988,  53  FR  5072, 
pursuant  to  Executive  Order  12163  of 
September  29,  1979,  44  FR  56673,  as 
amended,  and  the  Foreign  Assistance 
Act  of  1961,  as  amended,  22  U.S.C.  2151 
et  seq.,  I  hereby  delegate  to  the  Assistant 
Administrator  for  Latin  America  and  the 


Caribbean  of  the  U.S.  Agency  for 
International  Development  (USAID) 
functions  conferred  on  the  President  by 
section  534(b)(3)(A),  (B),  and  (C)  for  the 
purpose  of  including  law  enforcement 
agencies  and  personnel  in  activities 
financed  by  USAID  to  strengthen  the 
administration  of  justice.  All  such 
activities  shall  be  implemented  in 
coordination  with  the  International 
Criminal  Investigative  Training 
Assistance  Program  of  the  U.S. 
Department  of  Justice. 

This  delegation  shall  be  published  in 
the  Federal  Register. 

Dated:  June  13,  2000. 

Peter  F.  Romero, 

Acting  Assistant  Secretary,  Bureau  of  Western 
Hemisphere  Affairs,  Department  of  State. 
(FR  Doc.  00-17081  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33891] 

Central  Gutf  Railway.  Inc— Lease  and 
Operation  Exemption— Terminal 
Railway  Alabama  State  Docks 

Central  Gulf  Railway,  Inc.  (CGR),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
lease  certain  rail  lines  from  the 
Terminal  Railway  Alabama  State  Docks 
(TASD),  an  agency  of  the  State  of 
Alabama,  and  operate  either  directly  or 
through  the  use  of  a  contract  agent 
approximately  0.46  miles  of  rail  line. 
The  rail  lines  to  be  leased  are  located  in 
TASD's  Frascati  Yard  in  Mobile,  AL. 
CGR  will  be  leasing  Track  Nos.  1,2,  and 
4,  beginning  at  a  point  of  interchange 
with  TASD  90  feet  east  of  Ezra  Trice 
Boulevard  and  extending  east  590  feet 
for  Track  Nos.  1  and  2  and,  1271  feet  for 
Track  No.  4.  CGR  certifies  that  its 
projected  revenues  will  not  exceed 
those  that  would  qualify  it  as  a  Class  III 
carrier. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  June  30,  2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  cppies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33891,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 


pleading  must  be  served  on  Karl  Morell, 
Esq.,  BALL  JANIK,  LLP,  1455  F  Street. 
NW.  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW.STB.D0T.GOV." 

Decided:  June  27.  2000. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-16857  Filed  7-5-00;  8:45  am] 

BILUNG  CODC  491S-00-(> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transponatior  Board 
[STB  Finance  Docket  No.  33890] 

The  International  Paper  Company- 
Acquisition  of  Control  Exemption — 
Moscow   Camaen  &  San  Augustine 
Railroad  and  Angelina  &  Neches  River 
Railroad  Company 

The  International  Paper  Company 
(IP),  a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  control,  through 
stock  purchase,  of  Moscow.  Camden  & 
San  Augustine  Railroad  (MCSA)  and 
Angelina  and  Neches  River  Railroad 
Company  (ANR)  (collectively  rail  lines), 
Class  III  raihoads,  operating  in  the  State 
of  Texas.  1 

While  IP  states  that  the  transaction 
was  consummated  on  or  about  June  16, 
2000,  the  exemption  will  not  be 
effective  until  June  30,  2000  (7  days 
after  the  notice  of  exemption  was  filed). 

IP  states  that:  (i)  The  rail  lines  do  not 
connect;  (ii)  the  transaction  is  not  part 
of  a  series  of  anticipated  transactions 
that  would  connect  these  raihoads  with 
each  other  or  with  any  other  raihoad  in 
their  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I  ^ 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 


'  IP's  acquisition  of  control  of  MCSA  and  ANR 
was  accomplished  through  an  Agreement  and  Plan 
of  Merger  dated  May  12.  2000.  through  which  IP 
acquired  over  90%  of  the  outstanding  common 
stock  of  the  Champion  International  Corporation 
(Champion).  Both  prior  and  subsequent  to  the 
acquisition.  Champion  owned  100%  of  the  stock  of 
MCSA  and  50%  of  the  stock  of  ANR. 

IP  currently  owns  the  Longview.  Portland  & 
Northern  Railway  Company,  which  operates  in  the 
State  of  Oregon. 
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carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  .33890,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  D. 
Greenberg,  Galland,  Kharasch, 
Greenberg,  Fellman  &  Swirsky,  P.C, 
Canal  Square,  1054  Thirty-First  Street, 
NW..  Suite  200,  Washington,  DC  20007. 

Decided:  June  27,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  00-16858  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Proposed  Collection,  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
.Network  ("FinCEN"),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  concerning 
proposed  extensions  of  information 
collection  requirements,  FinCEN  is 
soliciting  comments  concerning  Internal 
Revenue  Service  ("IRS")  Form  8852, 
Currency  Transaction  Report  by 
Casinos — Nevada  ("CTRC-N"),  which  is 
filed  for  currency  transactions 
conducted  by,  at,  or  through  Nevada 
casinos. 

DATES:  Written  comments  must  be 
received  on  or  before  September  5, 
2000. 

ADDRESSES:  Direct  all  written  comments 
t(j  the  Financial  Crimes  Enforcement 
Network,  Office  of  Compliance  and 
Regulatory  Enforcement,  Attn.:  CTRC-N 
Comments,  Suite  200,  2070  Chain 
Bridge  Rnad.  Vienna.  VA  22182-2536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to  Leonard  Senia,  Regulatory 


Program  Specialist  (Team  Leader), 
Office  of  Compliance  and  Regulatory 
Enforcement,  (202)  354-6412,  or;  Stacie 
A.  Larson,  Office  of  Chief  Counsel,  (703) 
905-3590.  A  copy  of  the  CTRC-N  form, 
as  well  as  all  other  forms  required  by 
the  Bank  Secrecy  Act,  can  be  obtained 
through  the  Internet  at  http:// 
www.irs.ustreas.gov/prod/forms-pubs/ 
forms.html.  (Also,  comments  maybe 
submitted  by  electronic  mail  to  the 
following  Internet  address: 
'  'regscommen  ts@fincen .  treas.gov  "  wi  th 
the  caption  in  the  body  of  the  text, 
"Attention:  PRA  Comments— CTRC- 
N."1 

SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act  (Titles  I  and  II  of  Public 
Law  91-508),  as  amended,  codified  at 
12  U.S.C.  1829b,  12  U.S.C.  1951-1959, 
and  31  U.S.C.  5311-5314,  5316-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
records  and  reports  that  are  determined 
to  have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act,  codified  at  31  U.S.C. 
5311-5314,  5316-5330,  appear  at  31 
CFR  Part  103.  The  authority  of  the 
Secretary  to  administer  the  Bank 
Secrecy  Act  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 

Section  5313(a)  authorizes  the 
Secretary  to  issue  regulations  that 
require  a  report  when  "a  domestic 
financial  institution  is  involved  in  a 
transaction  for  the  payment,  receipt,  or 
transfer  of  United  States  coins  or 
cmrency  (or  other  monetary  instruments 
the  Secretary  of  the  Treasury 
prescribes),  in  an  amoiuit, 
denomination,  or  amount  and 
denomination,  or  under  circumstances 
the  Secretary  prescribes."  Regulations 
implementing  section  5313(a)  are  found 
at  31  CFR  103.22  and  31  CFR 
103.45(c)(2)(ii).  In  general,  the 
regulations  require  the  reporting  of 
transactions  in  currency  in  excess  of 
$10,000  a  day.  Casinos  as  defined  in  31 
U.S.C.  5312(a)(2)(X)  and  31  CFR 
103.1  l(n){7)(i)  are  financial  institutions 
subject  to  the  currency  transaction 
rBporting  requirement.  Card  clubs,  as 
defined  in  31  CFR  103.11(n)(8)(i),  are 
casinos  subject  to  cmrency  transaction 
reporting.  (See  63  FR  1919,  January  13, 
1998.) 

The  Currency  Transaction  Report  by 
Casinos — Nevada,  IRS  Form  8852,  is  the 
form  Nevada  casinos  use  to  comply  with 
the  currency  transaction  reporting 
requirements.  Form  8852  was  designed 
to  take  into  account,  among  other 
things,  that  Nevada  Regulation  6A, 
"Cash  Transactions  Prohibitions, 
Reporting  and  Recordkeeping"  prohibits 


Nevada  casinos  from  conducting  some 
of  the  transaction  types  reportable  on 
IRS  Form  8362,  Currency  Transaction 
Report  by  Casinos. 

Information  collected  on  the  CTRC-N 
is  made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  collected 
is  used  for  regulatory  purposes  and  in 
investigations  involving  international 
and  domestic  money  laundering,  tax 
violations,  fraud,  and  other  financial 
crimes. 

This  notice  proposes  no  changes  to 
the  current  text  of  the  Form  8852  or  its 
instructions. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  on  Form 
8852  is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection.  (Since  the  number  of 
respondents  has  increased  mostly 
because  of  new  Nevada  casinos  that 
have  opened  for  business  during  1998 
and  1999,  the  estimates  below  are  based 
on  1999  filings  of  Nevada  CTRC-Ns.) 

Title:  Currency  Transaction  Report  by 
Casinos — Nevada. 

Form  Number:  IRS  Form  8852. 

OMB  Number:  1506-0003. 

Description  of  Respondents:  All 
Nevada  casinos,  with  gross  annual 
gaming  revenue  in  excess  of  $10  million 
and  having  an  annual  table  games 
statistical  win  in  excess  of  $2  million. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Number  of  Annual 
Responses:  128,000. 

Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  40,533  hours;  recordkeeping  burden 
estimate  =  10,667  hours.  Estimated 
combined  total  of  51,200  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $1,024,400. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Request  for  Comments 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
Any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Responses  to  the  questions  posed  by 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  June  27.  2000. 
fames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

[FR  Doc,  00-17007  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  482(M)3-U 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U  S 
Customs  Service;  Meeting 

AGENCY:  Department  of  Offices, 

Treasury. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  time  for  the  next  meeting  and 
the  provisional  agenda  for  consideration 
bv  the  Committee. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  July  21,  2000  at 
9  a.m.  at  740  15th  Street,  NW.,  Suite 
700.  Washington,  DC.  The  duration  of 
the  meeting  will  be  approximately  three 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Simpson,  Deputy  Assistant  Secretary, 
Office  of  Regulatory,  Tariff  and  Trade, 
Office  of  the  Under  Secretary 


(Enforcement),  Room  4308,  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW.  Washington,  DC  20220 
(ATTN:  COAC)— Tel.:  (202)  622-0230. 
Final  meeting  details,  including  the 
meeting  time,  location,  and  agency,  can 
be  confirmed  by  contacting  the  above 
number  one  week  prior  to  the  meeting 
date. 

AGENDA:  At  the  July  21,  2000  session,  a 
special  meeting  of  the  Advisory 
Committee,  the  Committee  is  expected 
to  pursue  the  following  agenda.  The 
agenda  may  be  modified  prior  to  the 
meeting. 

1.  Report  on  Customs  Budget  for  Fiscal 
Years  2001  and  2002 

2.  Report  from  Subcommittee  on 
Merchandise  Processing  Fee 

3.  Discussion  of  the  Full 
Implementation  of  Mod  Act  of  1993 

4.  Brief  Update  from  the  Office  of 
Regulations  &  Rulings  Subcommittee 

5.  Interface  Discussion 

6.  Discussion  of  the  24/7  U.S.  Customs 
Service  at  Land  Borders 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public:  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Committee 
members  and  Customs  and  Treasury 
Department  staff.  A  person  other  than 
an  Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
give  advance  notice  by  contacting 
Theresa  Manning  at  (202)  622-0220  or 
Helen  Beh  at  (202)  622-0230,  no  later 
than  July  13,2000. 

Dated:  June  28,  2000. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

and  Trade  Enforcement). 

[FR  Doc.  00-16968  Filed  7-5-00;  8:45  am) 

BILUNG  CODE  4810-25-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8830 

agency:  Internal  Revenue  Service  (IRS). 

Treasury'. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/pr  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  comments  concerning  Form 
8830.  Enhanced  Oil  Recovery  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Enhanced  Oil  Recovery  Credit. 

OMB  Number:  1545-1282. 

Form  Number:  8830. 

Abstract:  Internal  Revenue  Code 
section  43  allows  taxpayers  to  elect  a  tax 
credit  of  15%  of  the  qualified  oil 
recovery  costs  paid  or  incurred  during 
the  year.  The  credit  is  phased  out  as  the 
reference  price  of  crude  oil  for  the  prior 
year  exceeds  $28  per  barrel.  Form  8830 
is  used  by  taxpayers  to  compute  the 
credit. 

Current  Actions:  The  order  of  Part  11, 
Tax  Liability  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106- 
170  extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  II  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax 
computation  on  Form  1040.  A  new  line 
7  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,623. 

Estimated  Time  Per  Response:  9 
hours.  2  minutes. 

Estimated  Total  Annual  Burden 
Hours:  32,752. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Kt'ijuf'st  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shedl  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  28,  2000. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  00-16970  Filed  7-5-00;  8:45  am] 

BILLING  CODE  4e3(M)1-»» 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Colleclion   Comment 
Request  For  Form  3468 

agency;  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

>mments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conmients  concerning  Form 
3468,  Investment  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2000 
to  be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Investment  Credit. 

OMB  Number:  1545-0155. 

Form  Number:  3468. 

Abstract:  Taxpayers  are  allowed  a 
credit  against  their  income  taxes  for 
certain  expenses  they  incur  for  their 
trades  or  businesses.  Form  3468  is  used 
to  compute  this  investment  tax  credit. 
The  information  collected  is  used  by  the 
IRS  to  verily  that  the  credit  has  been 
correctly  computed. 

Current  Actions:  The  order  of  Part  II, 
Tax  Liability  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106-170 
extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  II  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax 
computation  on  Form  1040.  A  new  line 
8  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
22.573. 

Estimated  Time  Per  Response:  20 
hours,  26  minutes. 

Estimated  Total  Annual  Burden 
Hours:  461,392. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )une  28,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-16971  Filed  7-5-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 

elsewhprp  in  thp  icc;iip 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No   ICR  1  218--0209-2000 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations: 
OSHA  Data  Initiative  (1218-0209) 

Correction 

In  notice  document  00-16345, 
appearing  on  page  39944,  in  the  issue  of 


Wednesday,  June  28,  2000,  make  the 
following  correction: 

On  page  39944.  in  the  second  column, 
above  the  Supplementary  INFORMATION 
heading,  the  y\^ij  address  should  read 
"http://vvww.osha-slc.gov/OCIS/ 
Info_coll.html". 

(FR  Doc.  CO-16345  Filed  7-5-00;  8:45  am] 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTAT-ioN 
Federal  Aviation  Administration 

14  CFR  Pan  71 

Airspace  DocKe;  No   99-AEA  *  ^^  FR] 

Amendment  to  Class  E  Airspace- 
Brownsville.  PA 

Correction 

In  rule  document  00-1053  appearing 
on  page  2539  in  the  issue  of  Tuesday, 


Federal  Register 
Vol.  65,  No.  130 

Thursday,  July  6,  2000 


January  18,  2000,  make  the  following 
correction: 

§71.1     [Corrected] 

In  the  third  column,  after  the  row  of 
stars,  and  before  the  paragraph 
begirming  "That  airspace  extending.  .  .. 
",  insert  the  following: 

AEA  PA  E5,Brownsville,  PA 

Brownsville  Hospital  Heliport,  PA 
(lat.  400013.11.  long.  795141.97 
(FR  Doc.  CO-1053  Filed  7-5-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Paris  272  and  273 

[Amdt  No   389] 
RIN  0584-AB88 

Food  Stamp  Program   Recipient  Claim 
Establishment  and  Collection 
Standards 

AGENCY:  Food  and'Nutrition  Service, 

LSD.^. 

action:  Final  rule. 

summary:  Food  stamp  recipient  claims 
are  established  and  collected  against 
households  that  receive  more  benefits 
than  they  are  entitled  to  receive.  At  the 
Food  and  Nutrition  Service,  we  are 
revising  Food  Stamp  Program 
regulations  that  cover  food  stamp 
recipient  claims.  This  rule  aims  to 
improve  claims  management  in  the 
Food  Stamp  Program  while  providing 
State  agencies  with  increased  flexibility 
in  their  efforts  to  increase  claims 
collection.  We  incorporate  into  this  rule 
the  provisions  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996  that  affect 
recipient  claims.  In  addition,  this  action 
is  consistent  with  the  President's 
regulatory  reform  effort. 

The  last  major  revision  to  the  Food 
Stamp  recipient  claim  regulations  was 
in  1983.  Recent  legislation, 
technological  advances  and  changes  in 
Federal  debt  management  procedures 
have  made  many  parts  obsolete. 

This  rule  accomplishes  several 
specific  objectives  while  updating  the 
Food  Stamp  recipient  claims 
regulations.  First,  it  incorporates 
changes  mandated  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Second,  the 
presentation  of  our  policies,  cmd,  in 
some  cases,  the  policies  themselves  are 
streamlined  by  this  rule.  Third,  this 
action  incorporates  Federal  debt 
management  regulations  and  statutory 
revisions  into  recipient  claim 
management.  Finally,  this  rule  provides 
State  agencies  with  additional  tools  to 
facilitate  the  establishment,  collection 
and  disposition  of  recipient  claims. 
DATES:  Sections  273.18(c)(l)(ii)(B), 
273  18(f)  and  273.18(g)  are  effective 
retroactive  to  August  22,  1996.  The 
remainmg  amendments  of  this  rule  are 
effective  and  must  be  implemented  no 
later  than  .August  1 ,  20no 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Chief.  State 
Administration  Branch.  Program 
Accountability  Division,  Food  Stamp 


Program,  Food  and  Nutrition  Service 
(FNS),  3101  Park  Center  Drive,  Room 
820,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2414. 
SUPPLEMENTARY  INFORMATION: 

I.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  has.been  determined  to 
be  economically  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
(UMRA),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA,  we 
must  prepare  a  written  statement, 
including  a  cost  benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  Food  Stamp  Program  (FSP)  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  Subpart  V,  and  related 
Notice  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  that  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Shirley  R.  Watkins, 
Under  Secretary  for  Food,  Nutrition  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have  a 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Dates" 
section  of  this  preamble  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  applications  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Federalism  Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  "federalism  implications," 
agencies  are  directed  to  provide  a 
statement  for  inclusion  in  the  preamble 
of  the  regulation  describing^  the  agency's 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(a)(B)  of  Executive  Order  13132: 

Prior  Consultation  With  State  Officials 

Prior  to  drafting  this  final  rule,  we 
received  input  from  State  and  local 
agencies  at  various  times.  Since  the  FSP 
is  a  State  administered,  federally  funded 
program,  oux  regional  offices  have 
informal  and  formal  discussions  with 
State  and  local  officials  on  an  ongoing 
basis  regarding  program  implementation 
and  performance.  This  arrangement 
allows  State  and  local  agencies  to 
provide  feedback  that  forms  the  basis  for 
many  discretionarv  decisions  in  this 
and  other  FSP  rules  In  addition,  we 
presented  our  ideas  and  received 
feedback  on  current  and  future  claims 
policy  at  various  regional.  State,  and 
professional  conferences.  Lastly,  the 
comments  on  the  draft  rule  received 
from  State  and  local  officials  were 
carefully  considered  in  the  drafting  of 
this  final  rule. 

Natiu"e  of  Concerns  and  the  Need  To 
Issue  This  Rule 

State  and  local  agencies  generally 
want  greater  flexibility  in  their 
management  of  recipient  claims  To 
maximize  efficiency,  a  State  agency 
usually  tries  to  integrate,  to  the  fullest 
extent  possible,  its  food  stamp  recipient 
claims  process  with  claims  operations 
for  similar  programs  State  and  local 
officials  have  indicated  that  imposing 
requirements  unique  only  to  food  stamp 
claims  hampers  this  consolidation  of 
effort,  thereby  leading  to  inefficiencies. 

Extensive  prescriptive  regulations 
already  exist  for  food  stamp  recipient 
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claims.  We  must  change  these 
regulations  to  address  the  concerns  of 
State  and  local  officials.  Addressing 
these  concerns  is  a  primary  objective  of 
this  rule. 

Extent  to  Which  We  Meet  These 
Concerns 

We  believe  that  we  adequately 
address  the  issue  of  State  flexibility  in 
this  final  rule.  When  discretion  is 
allowed  and  wherp  appropriate,  we 
specifically  provide  State  agencies  with 
the  opportunity  to  develop  and  use  their 
own  procedures  to  manage  recipient 
claims  In  addition,  we  are  also  willing 
to  approve  a  waiver  of  any  discretionarv 
provision  in  this  rule  where  a  State  can 
demonstrate  that  its  own  procedure 
would  be  more  effective  and  efficient, 
providing  such  a  waiver  would  not 
result  in  a  material  impairment  of  any 
statutory  or  regulatory  rights  of 
participants  or  potential  participants 
and  would  otherwise  be  consistent  with 
the  waiver  authority  set  out  at  7  CFR 
272.3(c). 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  needed  to:  (l) 
implement  changes  in  food  stamp 
recipient  claims  mandated  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Pub.  L,  104-193.  (PRWORA);  (2) 
incorporate  Federal  debt  management 
regulations  and  statutory  revisions  into 
recipient  claim  management;  (3)  provide 
State  agencies  with  additional  tools  for 
establishing,  collecting  and  disposing  of 
recipient  claims:  and  (4)  streamline 
policies  and  procedures  where 
appropriate. 

Benefits 

The  Federal  government  and  State 
agencies  are  the  beneficiaries  from  the 
provisions  in  this  rule  The  Federal 
government  will  benefit  from  increased 
recipient  claims  collections  brought 
about  bv  additional  collection  tools.  In 
addition  to  the  added  retention  amounts 
renoered  through  these  increased 
collections.  State  agencies  will  also 
benefit  by  the  streamlined  requirements 
and  procedures  in  this  rule. 

Costs 

The  increased  collections  brought 
about  by  this  rule  will  reduce  Program 
costs  by  S392.5  million  for  the  five  year 
period  fiscal  year  2001  through  fiscal 
year  2005, 

II.  Paperwork  Reduction  Act 

The  information  collection 
requirements  included  in  this  rule  have 
been  approved  by  the  Office  of 


Management  and  Budget  (OMB)  under 
OMB  Nos.  0584-0069,  0584-0446  and 
0584-0492. 

Reporting  and  Record  Keeping  Burdens 

FNS-209  Report  (OMB  No.  0584-0069) 

Claim  activity  is  reported  by  State 
agencies  on  the  Status  of  Claims  Against 
Households  (FNS-209)  report.  The  OMB 
approved  the  information  collection 
requirements  for  completing  and 
submitting  the  FNS-209  report  under 
OMB  Control  Number  0584-0069.  This 
rule  makes  some  changes  to  the  form 
and  reporting  requirements.  A  revised 
form  FT4S-209  and  a  burden  estimate 
will  be  submitted  to  OMB  under  the 
currently  approved  OMB  Control 
Number'0584-0069, 

Federal  Collection  Methods  for  Food 
Stamp  Program  Recipient  Claims  (0584- 
0446) 

The  information  collection  burden  for 
Federal  collections  of  recipient  claims  is 
covered  under  OMB  Control  Number 
0584-0446,  This  rule  makes  some 
changes  to  those  requirements.  An 
estimate  of  the  revised  burden 
associated  with  this  collection  has 
already  been  approved  by  OMB, 

Repayment  Demand  and  Program 
Disquahfication  (0584-0492) 

The  burden  associated  with  providing 
notice  and  demand  for  payment  to 
households  has  been  approved  under 
OMB  Control  Number  0584-0492.  This 
rule  does  not  change  this  burden. 

Recipient  Claims  and  Other  Reporting 
Forms  Consolidation  and  Redesign 

The  proposed  rule  contained  a  60-day 
notice  proposing  to  combine  and 
consolidate  the  FNS-209  with  a  number 
of  other  reports.  The  purpose  of  this 
proposal  is  to  reduce  the  nvunber  of 
reports  and  data  elements  to  be 
reported. 

We  have  suspended  all  work  on  this 
project.  Other  Federal  and  State 
priorities  (especially  Year  2000  changes) 
have  taken  precedence.  In  addition, 
postponing  this  project  provides  us  with 
an  opportunity  to  further  assess  our  data 
needs  and  requirements.  We  will 
reannounce  our  forms  consolidation 
proposal  with  a  new  60-day  notice 
when  appropriate.  All  comments 
received  for  the  60-day  notice  included 
in  the  May  28,  1998.  proposed  rule  will 
be  taken  into  account  at  that  time. 

III.  Background 

A.  General 

Purpose  of  Rule 

This  rule  creates  new  standards  for 
establishing  and  collecting  food  stamp 


recipient  claims.  We  aim  to  strike  the 
optimal  balance  among  various 
competing  goals  including  program 
integrity,  fiscal  accountability,  practical 
claim  management,  and  the  rights  of 
individuals  and  households.  We  believe 
that  this  rule  achieves  this  goal. 

Plain  Language  Changes 

President  Clinton's  memorandum  of 
June  1,  1998,  requires  us  to  write  new 
regulations  in  plain  language.  This  final 
rule  conforms  to  this  requirement.  As  a 
result,  the  formatting  and  wording  used 
in  the  regiUatory  text  of  this  rule  differs 
from  the  format  and  text  in  the  proposed 
rule.  However,  unless  specifically 
addressed  in  the  comment  discussion 
below,  the  changes  are  only  in  the 
presentation  of  the  material  and  not  to 
the  actual  requirements.  We  believe  the 
result  is  a  regulation  that  is  both  easier 
to  read  and  understand. 

Overview  of  Food  Stamp  Recipient 
Claims 

The  claims  environment 

Households  receiving  overpayments 
or  misusing  food  stamp  benefits 
imdermine  the  integrity  of  the  FSP. 
Individual  overpayments  are  relatively 
small,  usually  under  $500.  However,  we 
estimate  that,  in  fiscal  year  1998,  over 
$1.4  billion  in  benefits  were  overpaid  in 
the  aggregate.  The  efficient  and  effective 
establishment  and  collection  of 
recipient  claims  to  collect  these 
overpayments  is  essential  to  program 
integrity.  Nearly  720,000  claims  were 
established  in  fiscal  year  1999  totaling 
over  $307  million. 

Although  State  agencies  administer 
the  FSP  and  collect  overpayments,  these 
benefits  are  federally  funded  and  claims 
established  from  overpayments  are 
Federal  debts.  This  unique  arrangement 
is  the  reason  why  we  need  extensive 
regulations  in  this  area.  A  strict 
application  of  the  standard  federal 
collection  rules  is  not  the  best  solution 
for  recipient  claim  debt  management. 
The  reason  for  this  is  two-fold.  First,  the 
Food  Stamp  Act  of  1977,  7  U.S.C.  2011-  . 
2032,  (FSA),  which  governs  the  FSP, 
contains  certain  collection  provisions 
and  household  protections  that  are  not 
included  in  other  Federal  laws.  Second, 
we  must  accommodate  State  agencies  in 
their  efforts  to  operate  their  respective 
claims  operations  as  efficiently  as 
possible.  A  State  agency  usually  tries  to 
integrate  its  food  stamp  recipient  claims 
process  with  claims  operations  for 
similar  programs  such  as  Temporary 
Assistance  for  Needy  Families  (TANF). 
To  accomplish  this,  we  need  to  afford 
State  agencies  a  certain  degree  of 
flexibility  while  maintaining  enough 
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control  to  ensure  effective  claims 
management. 

Claim  Types  and  Establishing  Claims 

A  recipient  claim  falls  into  one  of 
three  categories: 

1 .  Intentional  program  violation  (EPV) 
claim — This  is  a  claim  that  is 
established  because  the  overpayment 
was  caused  by  fraudulent  activity  by  the 
household.  State  agencies  are  cxurently 
able  to  retain  35  percent  of  what  they 
collect  for  this  type  of  claim. 


2.  Inadvertent  household  error  (IHE) 
claim — This  is  a  claim  that  is 
established  if  the  overpayment  was 
caused  by  the  household 
unintentionally  violating  program  rules. 
State  agencies  are  able  to  retain  20 
percent  of  what  they  collect  for  this  type 
of  claim.  They  retjun  a  somewhat  higher 
amount,  35  percent,  if  the  collection  is 
through  unemployment  compensation 
benefit  intercept. 


3.  Agency  error  (AE)  claim — This  is  a 
claim  that  is  established  because  the 
overpayment  was  caused  by  a  mistake 
on  the  part  of  the  State  or  local  agency. 
State  agencies  receive  no  retention  for 
collecting  this  type  of  claim. 

State  agencies  establish  a  claim  by 
documenting  the  amount  and  reason  for 
the  overpayment,  and  issuing  a  demand 
letter  to  the  household.  Nationwide, 
claims  establishment  for  fiscal  year  1999 
includes: 


IPV  claim 

IHE  claim 

AEdaim 

Total 

Established 

Numtjer  

40,712 

441,941  

237,298 

719,951 

Amount  

$41.1  million  

$212.8  miHion  

$53.9  million  

$307.8  million 

Avg.  claim  established  

$1,010 

$481  

$227 

$427 

Collecting  Claims 

State  agencies  use  various  methods  to 
collect  claims.  The  two  primary 
methods  are  allotment  reduction  and 
the  Federal  debt  collection  programs 
such  as  the  Treasury  Offset  Program: 

1.  Allotment  Reduction — This  is 
when  the  household's  benefits  are 
reduced  each  month  to  collect  the 
claim.  Allotment  reduction  is  the 


primary  collection  method  for 
households  that  continue  to  participate 
in  the  FSP. 

2.  Federal  Treasury  Offset  Program 
(TOP) — State  agencies  refer  delinquent 
claims  to  TOP.  This  is  the  most  effective 
collection  method  for  households  that 
no  longer  participate  in  the  FSP.  TOP 
intercepts  federal  payments  that  are  to 
be  made  to  individuals.  The  soiurces  for 
these  offsets  vary  but  currently  they  are 


primarily  from  Federal  income  tax 
refunds  and  Federal  salaries. 

3.  Other  Methods— These  include,  but 
are  not  limited  to.  lump  sum  and 
installment  payments,  wage 
garnishments,  unemployment 
compensation  benefit  intercepts,  and 
state  income  tax  refund  and  lottery 
winnings. 

This  is  a  breakout  by  the  method  of 
collection  for  fiscal  year  1999: 


Allotment  reduction 

TOP 

Other  methods 

Total 

Amount  collected 

$83.6  million  

$85.1  million  

$44  3  million 

$213  0  million 

Of  these  amounts  collected.  State 
agencies  retained  about  $22.7  million 
for  IPV  collections  and  about  $22.0 
million  for  collecting  IHE  claims. 

Welfare  Reform 

PRWOR.^  amended  the  FSA  in  a 
number  of  ways.  This  rule  implements 
the  provisions  of  PRWORA  relating  to 
recipient  claims.  The  specific  provisions 
were  originally  addressed  in  the 
proposed  rule.  We  received  comments 
on  the  implementation  of  a  number  of 
these  provisions  and  these  comments 
are  addressed  in  the  following  section  of 
this  preamble. 

B.  Comment  Discussion 

Publication  of  Proposed  Rule  and 

Comments 

We  published  the  proposed  rule.  Food 
Stamp  Recipient  Claim  Establishment 
and  Collection  Standards,  on  May  28, 
1998.  at  63  PR  29303.  A  total  of  96 
conuiient  letters  were  received  on  this 
rule  The  letters  were  from  5  recipient 
interest  groups.  3  governmental 
associations,  40  State  agencies,  46  local 
agencies  (43  from  1  State),  and  2  non- 
FNS  Federal  agencies.  The  responses 


contained  494  separate  comments.  We 
thank  you  for  your  comments  and 
interest.  The  final  rule  is  a  better  rule 
because  of  yoiu  recommendations.  We 
separated  the  comments  by  category  and 
discuss  them  below. 

Recipient  Claims  as  Federal  Debts 

Food  Stamp  recipient  claims  are 
State-administered  Federal  claims.  We 
included  in  the  proposed  rule  that  these 
debts  are  subject  only  to  this  and  other 
federal  regulations  governing  Federal 
debts.  We  received  one  conunent  on  this 
provision  in  the  proposed  rule: 

Does  this  new  language  in  the  rule 
restrict  a  State  agency's  ability  to 
manage  claims? 

One  State  agency  was  concerned  that 
the  language  specifying  that  recipient 
claims  are  Federal  debts  is  too  strong 
and  restricts  State  agencies  from 
performing  claims  establishment  and 
collection  more  efficiently.  It  is  a  legal 
fact  that  these  claims  are  Federal  debt 
and,  as  such,  they  are  subject  to  certain 
requirements.  However.  State  agencies 
may  benefit  from  this  Federal  claim 
status.  For  example,  our  intention  with 


this  provision  is  to  make  clear  that  food 
stamp  recipient  claims  are  included  in 
many  of  the  collection  authorities  and 
methods  available  for  other  Federal 
claims.  We  do  not  intend  to  stifle  State 
agency  flexibility.  To  make  this  clear, 
we  will  revise  the  provision  by 
removing  the  word  "only"  to  allow  this 
flexibility.  (See  §  273.18'(a)(i)(2)).  We 
also  want  to  remind  State  agencies  that 
waivers  to  these  regulations  are 
available  and  may  be  requested.  We  will 
readily  approve  waivers  that  serve  the 
best  interest  of  the  FSP  by  increasing 
efficiency  and  effectiveness  in  claims 
management.  Of  course,  we  cannot 
appri)ve  requests  that  compromise  the 
statutory  or  regulatorv'  rights  of 
households  or  are  specifically 
prohibited  by  the  FSA 

Intentional  Program  Violations 

An  intentional  Program  violation 
(IPV)  exists  when  a  person  is  found  to 
have  intentionally  violated  program 
rules.  A  different  section  of  our 
regulations  (7  CFR  273.16)  covers  how 
IPVs  are  determined.  We  call  any 
resulting  claim  an  IPV  claim.  In  the 
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proposed  rule,  a  claim  is  handled  as  an 
IPV  claim  if  one  of  the  following  occurs: 

(1)  A  court  determines  that  a 
household  member  committed  an  IPV; 

(2)  A  household  member  is 
determined  at  an  administrative 
disqualification  hearing  (ADH)  to  have 
committed  an  IPV; 

(3)  A  household  member  signs  a 
disqualification  consent  agreement  for  a 
suspected  IPV  referred  for  prosecution; 
or 

(4)  A  household  member  signs  a 
waiver  of  his/her  right  to  an  ADH. 

One  change  that  we  made  in  the 
proposed  rule  (§  273.18(c)  at  63  FR 
29325)  is  to  make  it  optional  for  State 
agencies  to  establish  a  suspected  IPV 
claim  as  an  inadvertent  household  error 
(EHE)  claim.  We  made  this  proposal  to 
increase  flexibility  in  this  area. 

The  public  submitted  several 
comments  on  IPV  claims: 

Should  we  provide  additional  criteria  to 
determine  what  claims  should  be 
pursued  as  IPV  claims? 

One  State  agency  coimnented  that  we 
should  provide  additional  criteria  to 
determine  what  other  occurrences  could 
be  pursued  as  IPV  claims.  Another  State 
agencv  recommended  that  we  recognize 
hearing  fi^rmats  unique  to  a  particular 
State  agency  as  acceptable  for 
determining  an  IPV  and  the  resulting 
IPV  claim. 

These  comments  have  merit. 
However,  the  recommendations  deal 
more  with  IPV  determinations  rather 
than  establishing  IPV  claims.  An  IPV 
claim  comes  from  an  IPV.  It  is  the 
finding  of  IPV  itself  that  determines 
whether  the  claim  should  be  pursued  as 
an  IPV  claim.  To  come  up  with 
additional  criteria,  we  need  to  address 
IPV  pursuit  and  determination  rather 
than  IPV  claim  determination.  The 
requirements  for  actual  pursuit  and 
determination  of  IPX's  are  not  addressed 
in  the  proposed  rule  or  in  the 
regulations  affected  by  this  rule. 
Therefore,  we  will  defer  these 
comments  until  we  propose  changes  to 
the  section  of  our  regulations  (7  CFR 
273.16)  that  covers  IPV  pursuit  and 
determination. 

Do  we  need  to  add  an  additional 
method  for  determining  an  IPV? 

1 1      One  State  agency  recommended  that 
we  add  an  additional  method  for 
determining  an  IPV  and  the  resulting 
IPV  claim.  The  State  agency  requested 
that  a  claim  be  considered  an  IPV  when 
a  client  enters  into  a  plea  bargain  or 
similar  negotiations  to  avoid  being 
adjudicated  as  guilty,  but  agrees  to  pay 
the  debt  without  admitting  guilt. 


This  situation  is  already  included  as 
an  IPV  in  our  current  regulations.  State 
agencies  already  have  the  abiUty  to  use 
methods  described  by  the  commenter  to 
determine  IPVs  and  establish  IPV  claims 
under  the  paragraph  on  deferred 
adjudication  at  7  CFR  273.16(h)  in  our 
current  regulations.  Therefore,  an 
additional  method  for  IPV 
determination  is  not  necessary. 

Should  we  have  a  sub-category  for  a 
suspected  IPV? 

Instead  of  providing  the  option  to 
establish  a  pending  IPV  claim  as  an  IHE 
claim,  one  State  agency  recommended 
that  we  create  a  separate  sub-category 
for  pending  IPV  claims.  The  State 
agency  believes  that  this  would  alleviate 
problems  associated  with  establishing  a 
claim  prior  to  prosecution.  The  State 
agency's  point  is  valid  and  the 
suggestion  is  good.  However,  we 
decided  to  take  a  different  approach  to 
resolve  issues  relating  to  the  claim 
referral  and  establishment  process.  As  a 
result,  the  final  rule  does  not  include 
many  of  the  claim  management 
requirements  found  in  the  proposed 
rule,  hi  the  final  rule  at  §  273.18(d), 
State  agencies  may  develop  their  own 
claim  management  plan  to  deal  with 
suspected  IPVs  (as  well  as  other  issues). 
The  Claim  Referral  and  Establishment 
section  of  this  preamble  provides  a  more 
detailed  discussion  of  this  matter. 

Why  not  retain  the  personal  contact 
requirement  when  an  IPV  is  established? 

Out  ciurent  policy  at  7  CFR 
273.18(d)(2)  states  that,  if  possible,  a 
personal  contact  shall  be  made  with  the 
household  when  beginning  collection 
action  on  an  IPV  claim.  We  eliminated 
this  requirement  in  the  proposed  rule. 
Two  recipient  interest  groups  believe 
that  we  should  retain  this  requirement. 
The  conmienters  believe  that  this  rule  is 
beneficial  to  households  by  insuring 
that  recipients  have  time  to  plan  for 
imminent  collection  activity,  and 
reduce  the  likelihood  that  such 
collection  activity  is  taken  in  error. 

We  disagree  with  the  commenters' 
assertion  that  this  provision  provides 
added  benefits  to  the  household.  The 
household  affected  by  an  IPV  claim  has 
ample  opportunity  during  the  hearing 
and  demand  letter  process  to  discuss  the 
overpayment  as  well  as  future  collection 
action.  The  retention  of  this  provision  is 
not  necessar>-  and  therefore  is  not 
included  in  the  final  rule. 

Calculating  the  Amount  of  the  Claim 

The  proposed  rule  goes  into  detail  on 
how  to  calculate  a  claim  caused  by  an 
overpayment.  The  final  rule  at 
§  273.18(c)  provides  this  information  in 


a  user-friendly  table.  We  received 
several  comments  on  calculating  claim 
amovmts: 

Should  any  underpayments  be  applied 
to  reduce  an  overpayment  when 
determining  the  amount  of  a  claim? 

One  recipient  interest  group 
recommended  that  all  household 
circumstances  should  be  included  when 
establishing  a  claim.  This  includes 
applying  any  underpayment  occurring 
because  of  the  change  in  household 
cinrumstances  against  the  overissuance 
with  the  difference  being  the  claim.  The 
commenter  further  believes  that  fairness 
dictates  that  this  should  be  done  even 
for  periods  beyond  those  for  which  an 
underpayment  can  be  restored.  The 
limit  for  the  restoration  of  benefits  is 
currently  one  year  prior  to  when  the 
State  agency  discovers  the 
underpayment. 

We  believe  that  the  proposed  and 
final  rule  adequately  cover  this 
situation.  When  a  claim  is  calculated, 
the  State  agency  determines  the  correct 
amount  of  food  stamp  benefits  for  the 
months  in  question.  This  covers 
circiunstances  directly  relating  to  the 
cause  of  the  claim  that  cause 
underpayments  as  well  as 
overpayments.  For  example,  assume  an 
additional  household  member  with 
earned  income  joins  the  household.  In 
this  case,  the  additional  income  would 
cause  an  overpayment.  Conversely,  an 
additional  household  member  with  no 
income  would  cause  an  underpayment. 
The  additional  income  would  be  ofeet 
(to  some  extent)  by  the  larger  household 
size  in  determining  the  amount  of  the 
claim.  For  periods  in  which  there  are 
net  monthly  underpayments,  they  may 
be  offset  against  any  resulting  claim. 

The  only  situation  that  is  not  covered 
by  the  final  rule  is  when  the 
underpayment  happened  more  than  one 
year  before  the  State  agency  learned 
about  it.  In  this  instance,  the  State 
agency  may  not  use  the  underpayment 
to  offset  an  overpayment  when 
calculating  a  claim.  While  we  recognize 
that  this  may  not  appear  fair  to  the 
household,  this  is  the  law.  Section 
ll(e)(ll)oftheFSA{7U.S.C. 
2020(e)(ll))  does  not  allow  restoring 
benefits  that  are  greater  than  one  vear 
old. 

We  want  to  make  one  final  pwint 
regarding  claims  calculation.  When 
calculating  a  claim,  a  State  agency  is 
expected  to  only  use  new  data  that  it 
becomes  aware  of  due  to  circumstances 
regarding  the  claim.  A  State  agency  is 
not  required  to  re-verify  all  factors 
pertaining  to  the  household. 
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Why  are  we  not  allowing  the  earned 
income  deduction  when  calculating  IHE 
claims? 

We  proposed  to  not  allow  the  20 
percent  earned  income  deduction  to  that 
part  of  any  earned  income  that  the 
household  failed  to  report  timely.  One 
State  agency  objected  to  this  proposed 
policy  change.  The  commenter  argued 
that,  since  the  household  inadvertently 
made  the  mistake,  we  should  not  further 
penalize  the  household.  The  State 
agency  also  argued  that  our  proposal 
would  conflict  with  its  TANF  policy. 
While  the  commenter  does  make  some 
valid  points,  we  have  no  choice  in  this 
matter.  This  rule  change  is  set  by 
legislation.  Section  809  of  the  PRWORA, 
by  amending  section  5  of  the  FSA  (7 
U.S.C.  2014),  specifically  prohibits  the 
inclusion  of  the  20  percent  earned 
income  deduction  for  these  types  of 
claims.  As  a  result,  this  provision 
remains  as  proposed  in  the  final  rule. 
(See§273.18{c)(l)(ii)). 

Claims  for  Recipient  Trafficking 

The  proposed  rule  would  provide 
State  agencies  with  the  authority  to 
establish  recipient  claims  for  trafficking. 
The  public  submitted  41  comments  on 
this  proposal.  State  and  local  agencies 
generally  supported  this  proposal  with 
some  agencies  expressing  minor 
concerns  or  cequesting  clarifications. 
However,  several  recipient  interest 
groups,  along  with  a  few  State  agencies, 
questioned  the  legdity  as  well  as  the 
propriety  of  this  proposal. 

Are  trafficking  claims  legal  and 
appropriate? 

Five  conunenters  disagreed  with  our 
assertion  in  the  proposed  rule  that  the 
FSA  allows  us  to  authorize  State 
agencies  to  establish  claims  for 
trafficking.  The  commenters  contend 
that  the  FSA  only  provides  for  claims 
due  to  an  actual  overpayment  and  that 
we  have  no  authority  to  develop  new 
principles  for  when  a  debt  is  owed.  We 
concur  with  the  commenters  that, 
generally,  an  overpajrment  occurs  when 
a  household  receives  more  benefits  than 
the  household  is  entitled  to  receive. 
However,  we  still  believe  that  we  are 
able  to  extend  claim  establishment 
authority  to  instances  of  trafficking  and 
benefit  misuse.  Section  13(a)(1)  of  the 
FSA  (7  U.S.C.  2022(a)(1))  allows  us  to 
provide  State  agencies  with  "  *   *   *  the 
power  to  determine  the  amount  of 
*   *   *  any  claim  *   *   *  including,  but 
not  limited  to,  claims  arising  from  *   *   * 
overissuances  to  recipients  *   *   * 
(emphasis  added)."  The  "not  limited  to" 
language  shows  that  Congress  did  not 
intend  to  specifically  limit  this 


authority  to  overpayments  caused  by 
certification  and  issuance  errors. 
Moreover,  Congress  directed  us  to  issue 
such  regulations  as  are  necessary  or 
appropriate  for  the  effective  and 
efficient  administration  of  the  FSP  so 
long  as  the  regulations  are  consistent 
with  the  FSA,  7  U.S.C.  20139(c).  Since 
the  misuse  of  FSP  benefits  is  clearly 
inconsistent  with  the  purposes  of  the 
Program,  and  the  establishment  of 
claims  can  deter  the  misuse  of  benefits 
and  allow  for  recovery  of  such  benefits, 
we  believe  the  establishment  of  claims 
for  trafficking  against  recipients  is 
within  our  authority.  Considering  this, 
our  proposed  provision  is  authorized  by 
the  FSA  and  therefore  remains  in  this 
final  rule. 

Why  are  all  household  members,  and 
not  just  the  trafficker,  responsible  for 
paying  a  trafficking  claim? 

The  proposed  policy  states  that  all 
adult  household  members  are  jointly 
and  separately  responsible  for  the 
payment  of  claims.  One  commenter 
remarked  that  only  the  trafficker  should 
be  responsible  for  a  trafficking  claim 
rather  than  all  adult  household 
members.  The  commenter  points  out 
that  each  adult  in  a  household  caimot 
reasonably  be  expected  to  be  present  or 
even  aware  each  time  someone  in  the 
household  transacts  the  benefits. 
Therefore,  according  to  the  commenter, 
a  responsible  adult  household  member 
would  often  have  no  means  of  being 
aware  of,  much  less  preventing,  the 
traffickiiig.  While  this  is  a  valid  point  in 
some  cases,  we  believe  that,  in  most 
instances,  responsible  household 
members  are  able  to  control  the  use  of 
their  benefits.  First,  when  the  State 
agency  initially  issues  the  electronic 
benefits  transfer  (EBT)  card,  a 
household  undergoes  an  orientation  or 
receives  written  training  materials  on 
the  proper  uses  of  the  card.  Second,  we 
have  no  reason  to  believe  that 
responsible  household  members  are  not 
savvy  bnough  to  recognize  when  the 
benefits  are  not  properly  being  used. 
Finally,  EBT  cards  contain  personal 
identification  niunbers  to  specifically 
limit  who  has  access  to  benefits.  For 
these  reasons,  we  believe  that  it  is 
appropriate  to  hold  all  adult  household 
members  jointly  and  severally  liable  for 
a  trafficking  claim. 

Should  a  State  agency  set  up  a  claim 
against  the  household  when  a 
household  member  did  not  conduct  the 
improper  transaction? 

Two  commenters  assert  that 
trafficking  claims  may  be  inappropriate 
because  EBT  transaction  printouts  (that 
form  the  basis  for  most  of  the  EBT- 


related  claims)  do  not  identify  who 
actually  used  the  EBT  card  in  the 
improper  transaction.  As  an  example, 
the  commenters  state  that  a  disabled  or 
temporarily  incapacitated  person  may 
ask  a  friend,  neighbor,  or  family  member 
to  purchase  food.  The  disabled  person 
would  have  no  way  of  controlling  what 
these  "helpers"  do  with  the  benefits.  In 
general,  recipients  are  responsible  for 
preventing  benefit  misuse  by  others. 
However,  we  agree  with  the  commenters 
that  these  instances  may  in  fact  occur. 
Where  good  cause,  such  as  the 
household  being  taken  advantage  of  by 
an  authorized  representative,  can  be 
established  then  there  should  be  no 
trafficking  claim.  The  State  agency  may 
then,  with  the  household's  assistance, 
pursue  the  trafficking  violation  against 
the  individual  who  inappropriately 
used  the  household's  benefits.  (See 
§273.18(a)(4)(iii).) 

Shouldn  't  this  proposal  be  used  only  for 
more  serious  forms  of  trafficking? 

One  State  agency  commented  that  the 
proposal  is  too  severe  and  it  should  only 
be  used  for  some  instances  of 
trafficking.  The  commenter  continues  by 
stating  that  an  otherwise  responsible 
household  may  try  to  redeem  benefits 
for  other  than  food  items  due  to  some 
emergency.  While  we  recognize  that 
some  forms  of  trafficking  may  be  less 
objectionable  than  others,  we  still  must 
disagree  with  this  comment.  With  rare 
exception,  the  FSA  (7  U.S.C.  2013(a)) 
and  longstanding  policy  is  clear  in  not 
allowing  FSP  benefits  to  be  used  for 
anything  other  than  food. 
Compromising  on  this  policy  in  this 
instance  would  undermine  the  basis  for 
the  FSP  itself. 

How  will  this  proposal  deter  trafficking? 

One  recipient  interest  group 
commented  that  implementing  this 
proposal  is  unlikely  to  deter  future 
traffickers.  The  commenter's  reasoning 
is  that  the  increase  in  the  penalty  that 
this  rule  would  make  is  quite  small  in 
comparison  to  the  other  penalties  that 
already  exist  for  trafficking.  Existing 
penalties  include  program 
disqualification  and.  for  more  grievous 
offenses,  fines  and  imprisonment. 
According  to  the  commenter,  adding 
this  relatively  small  penalty  with  these 
larger  penalties  already  in  place,  will 
have  no  effect  to  deter  future  trafficking. 
We  would  first  point  out  that  the 
proposal  was  not  intended  to  establish 
a  penalty  but  to  authorize  claims  to 
recover  the  value  of  misused  benefits, 
which  could  also  have  a  deterrent  effect. 
While  we  are  unable  to  estimate  the 
magnitude  of  this  deterrent  effect,  at  a 
minimum,  authorizing  claims  for 
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trafficking  allows  us  to  recover  misused 
FSP  benefits.  Furthermore,  our  proposal 
is  an  integral  part  of  a  comprehensive 
effort  to  deter  trafficking  and.  as  such, 
this  approach,  including  all  of  the 
applicable  penalties,  must  be  looked 
upon  in  its  entirety  For  this  reason,  the 
proposal  will  remain  in  the  final  rule. 

Why  establish  a  recipient  claim  when 

the  retailer,  rather  than  the  household. 
"profits  "  from  a  trafficking  transaction? 

One  State  agency  strongly  objected  to 
this  proposal  because  it  believes  that  it 
IS  the  retailer,  and  not  the  recipient,  that 
profits  from  a  trafficking  transaction. 
The  retailer  profits  by  providing  cash  at 
a  discounted  rate  (usually  50-60 
percent)  for  benefits.  As  a  result,  the 
household  almost  certainlv  realizes  a 
reduced  value  from  the  benefits.  The 
commenter  believes  that,  since  the 
transaction  benefits  the  retailer,  it  is  the 
retailer,  rather  than  the  household  that 
should  bear  more  of  the  burden  for  this 
responsibility 

Trafficking  requires  both  a  retailer 
and  a  recipient.  Severe  penalties  are 
already  in  place  for  retailers  and  we  are 
constantly  looking  for  wavs.  both 
legislatively  and  administratively,  to^ 
further  strengthen  our  efforts  against 
irresponsible  retailers.  Until  now. 
program  disqualifications  have  been  the 
only  recourse  against  recipients  who 
traffick.  We  believe  that  this  is  not 
enough.  Authorizing  State  agencies  to 
establish  a  claim  against  recipient 
traffickers  provides  an  additional 
disincentive  for  those  recipients  who 
do.  in  fact,  traffick. 

We  also  disagree  with  the 
commenter's  contention  that  State 
agencies  should  not  additionally  punish 
recipients  because  thev  are  not 
"profiting"  from  trafficking  transactions. 
We  concur  with  the  commenter  that  a 
trafficking  household  is  making  an 
unprofitable  transaction  from  a  purely 
financial  point  of  view.  However, 
whether  the  trafficking  household 
actually  "profits'  should  not  be  an 
issue.  Fraud  and  abuse  that  threatens 
program  integrity  is  the  basis  for  this 
provision.  Evidently,  in  their  view, 
recipients  profit  from  these  transactions 
since  it  provides  them  with  additional 
cash  or  material  goods. 

Can  collections  be  made  against  both 

the  retailer  and  the  household  for  the 
same  amount  trafficked'' 

In  the  preamble  to  the  proposed  rule 
(63  FR  29307)  we  addressed  the  fact  that 
there  is  no  correlation  between  retailer 
fines  and  recipient  trafficking  claims. 
Retailer  fines  provide  for  monetary 
penalties  significantly  larger  than  the 
amount  trafficked.  In  these  instances 


both  the  retailer  fine  and  recipient  claim 
can  be  independently  collected  with  no 
coordination  necessary  between  the  two 
categories  of  debt.  However,  in  addition 
to  these  larger  penalties,  we  are  moving 
towards  administratively  establishing 
claims  against  retailers  for  the  amount 
trafficked.  Since  both  this  action  and 
recipient  trafficking  claims  directly 
correspond  to  the  amount  trafficked,  we 
must  take  into  account  the  False  Claims 
Act  (31  U.S.C.  3729-3731).  The  False 
Claim  Act  (31  U.S.C.  3729-3731)  does 
not  allow  a  collection  to  exceed  the  total 
amount  lost.  We  are  ciurently  looking  at 
ways  to  make  it  administratively 
feasible  to  collect  from  both  the 
recipient  and  the  retailer  while  ensuring 
that  total  collections  will  not  exceed 
total  amoimt  lost.  For  the  purposes  of 
this  rule,  however,  no  change  is 
necessary. 

Can  this  provision  result  in  a  household 
actually  owing  more  than  the  household 
is  issued? 

Two  commenters  stated  that  this 
proposal  may  result  in  households 
owing  more  benefits  than  were  actually 
issued.  This  would  occur  when  a 
household  receives  an  overissuance  and 
then  trafficks  those  benefits.  In  this 
scenario,  the  household  would 
essentially  repay  double  the  original 
benefit  issued.  We  agree  with  the 
commenter  that  this  is  possible. 
However,  we  do  not  beheve  that  this 
warrants  not  allowing  recipient 
trafficking  claims  in  these  instances. 
Trafficking  is  independent  of  the 
issuance  or  certification  process  and 
therefore  any  corresponding  claims 
assessed  by  the  State  agency  are 
unrelated.  In  addition,  we  have  a 
longstanding  policy  that  an  individual 
may  receive  more  than  one  IPV  for 
violating  two  or  more  uiu-elated  program 
rules  (such  as  change  reporting  and 
trafficking)  during  the  same  time  period. 
This  same  policy  is  being  extended  to 
recipient  trafficking  claims. 

Is  this  proposal  considered  an  unfunded 
mandate  and  will  additional  funding  be 
made  available? 

We  received  seven  comments  on  the 
added  workload  imposed  by  this 
proposal  and  whether  additional 
funding  or  training  will  be  made 
available.  Three  commenters  consider 
this  proposal  an  unfunded  mandate. 
Two  commenters  added  that  the  pursuit 
of  traffickers  should  be  solely  a  federal 
responsibility. 

The  purpose  of  this  proposal  is  to 
supplement  our  existing  policy 
regarding  the  pursuit  of  recipient 
trafficking.  State  agencies  have  always 
been  required  to  pursue  any  IPV, 


including  recipient  trafficking.  This  is 
not  new  policy  and  this  rule  is  not 
introducing  new  policy  regarding 
additional  IPV  pursuit.  Therefore,  this  is 
not  an  unfunded  mandate.  The  purpose 
of  this  proposal  is  simply  to  authorize 
State  agencies  to  establish  claims 
against  traffickers  that  are  already  being 
pursued.  In  many  of  these  instances,  the 
amount  trafficked  has  already  been 
determined.  As  such,  the  added  costs  to 
establish  these  claims  are  minimal. 

Establishing  claims  for  trafficking 
allows  State  agencies  to  recover  more  of 
the  costs  associated  with  the  pursuit  of 
fraud.  Currently,  when  a  State  agency 
pursues  an  IPV  against  a  trafficker,  the 
agency  receives  nothing  more  than  the 
normal  administrative  match.  Pursuing 
claims  against  these  traffickers  allows 
the  State  agency  to  retain  35  percent  of 
collections  for  IPVs  with  minimal 
additional  establishment  costs. 

As  discussed  above,  the  pursuit, 
prosecution  and  determination  of  IPV 
against  recipients  who  traffic  is  not  new 
policy.  However,  we  do  recognize  that, 
with  the  advent  of  EBT  (that  provides 
States  with  the  abihty  to  identify 
potential  traffickers),  this  is  a  relatively 
new  area  for  some  State  agencies.  We 
also  recognize  that,  since  this  is  a  new 
area,  some  State  agencies  may  be 
pressed  to  allocate  additional  resources. 
Because  of  these  concerns,  we  are  taking 
the  opportunity  in  this  preamble  to 
address  this  issue.  Obviously,  State 
agencies  are  not  expected  to  "catch" 
and  subsequently  pursue  every  single 
questionable  EBT  transaction.  However, 
State  agencies  are  to  pursue  potential 
recipient  trafficking  incidents  referred 
by  us.  In  addition,  while  a  State  may 
pursue  any  other  trafficking  offense. 
State  agencies  should  prioritize  their 
efforts  and  concentrate  on  those 
trafficking  incidents  that  are  more 
egregious.  These  include  those  of  a 
repeated  natiire  that  contain  high  dollar 
amounts.  In  addition,  States  should  also 
concentrate  their  efforts  on  incidents 
that  include  trafficking  for  controlled 
substances,  firearms  and  similar.  States 
agencies  are  encouraged  to  set  pursuit 
and  prosecutorial  standards  and  dollar 
thresholds  to  ensure  that  their  recipient 
trafficking  program  is  targeted  towards 
these  areas.  This  will  result  in  enhanced 
program  integrity  as  well  as  a  recipient 
trafficking  pursuit  process  that  is  both 
effective  and  efficient. 

What  is  considered  trafficking? 

Three  commenters  requested 
clarification  on  what  specifically  is 
considered  trafficking.  To  accommodate 
this  request,  we  will  cross  reference  the 
text  in  this  final  rule  at  §  273.1 8(a)(l)(ii) 
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with  our  standard  definition  found  in  7 
CFR  271.2  of  our  regulations. 

How  should  we,  as  State  agencies, 
calculate  trafficking  claims? 

The  proposed  rule  stated  that  the 
amount  of  a  trafficking  claim  would  be 
the  value  of  the  trafficked  benefits  as 
determined  by  the  individual's 
admission,  adjudication,  or  the 
documentation  that  forms  the  basis  for 
the  trafficking  determination. 

One  State  agency  asked  whether  the 
claim  would  be  the  amount  of  food 
stamp  benefits  that  the  client  expended 
in  the  trafficking  transaction  or  the 
amount  of  cash  the  individual  realized 
as  a  result  of  the  trafficking  transaction. 
The  claim  would  always  be  for  the 
amount  of  the  food  stamp  benefits  since 
that  was  the  amount  of  benefits  lost 
because  of  the  illegal  transaction. 

Are  EBT  documentation  records 
sufficient  for  determining  the  amount  of 
the  claim? 

We  received  one  comment  stating  that 
EBT  transaction  records  are  not 
sufficient  to  determine  the  amount  of 
the  claim.  In  addition,  two  State 
agencies  commented  that,  since  many 
times  we  alert  the  State  agency  of  the 
trafficking  offense,  we  should  also 
develop  the  information  to  docimient 
the  fact  of  trafficking  and  the  claim 
amoimt.  We  disagree  that  this  is  a 
Federal  responsibility.  Although,  at 
times,  we  will  provide  State  agencies  a 
good  deal  of  information  on  specific 
recipient  trafficking  incidents,  several 
State  agencies  have  pointed  out  in 
comments  and  at  public  forums  that 
EBT  transaction  documentation  is  a 
clear  indicator  of  the  amount  trafficked. 
These  agencies  further  emphasize  that 
they  can  easily  convert  these  amounts 
into  the  corresponding  claim.  We  are 
always  willing  to  provide  technical 
assistance  upon  request  to  State 
agencies  in  this  area. 

Should  we  have  an  inadvertent  benefit 
misuse  (Non-IPV  trafficking)  claim? 

The  proposed  rule  includes  a 
provision  that  allows  State  agencies  to 
establish  "inadvertent"  benefit  misuse 
claims  against  households.  State 
agencies  may  use  this  authority  in 
trafficking  situations  that  do  not  warrant 
IPV  determinations.  Three  commenters 
requested  more  clarification  and 
guidance  for  this  proposal.  One 
commenter  disagreed  with  this  proposal 
and  contended  that  any  misuse  of 
benefits  is  intentional. 

The  provision  was  originally 
proposed  to  maximize  State  agency 
flexibility  in  this  area.  However,  upon 
further  examination,  we  do  not  believe 


that  it  is  appropriate  for  State  agencies 
to  establish  a  benefit  misuse  claim 
against  those  households  that  have  not 
been  found  to  have  trafficked.  Our 
purpose  in  authorizing  this  type  of 
claim  is  to  deter  trafficking.  Allowing 
"inadvertent  benefit  misuse"  claims  for 
unintentional  offenses  does  little  to 
contribute  to  this  goal.  Therefore,  the 
final  rule  does  not  authorize  a  State 
agency  to  establish  a  benefit  misuse  or 
trafficking  claim  against  a  household 
unless  there  is  an  actucil  determination 
oflPV.  (See§273.18(a)). 

Claim  Referred  and  Establishment 

We  proposed  many  changes  to 
improve  the  management  and 
establishment  of  claim  referrals.  A  claim 
referral  is  the  identification  of  a 
potential  overpayment  that  needs  to  be 
investigated  and  established  as  a  claim. 
The  current  regulations  provide  no 
guidance  on  managing  suspected 
overpayments  and  claim  referrals.  As  a 
result,  some  State  agencies  were  either 
not  establishing  claims  or  they  were  not 
developing  or  enforcing  internal  time 
fiames,  thereby  causing  a  backlog  of 
claim  referrals.  When  a  backlog  exists, 
claims  are  not  timely  established. 
Claims  that  are  established  timely  stand 
a  better  chance  of  being  collected. 

To  address  this  situation,  we 
proposed  standards  for  claim 
establishment.  The  proposed  standards 
included  the  following: 

(1)  Defining  the  discovery  and 
establishment  dates  for  claims; 

(2)  Requiring  the  tracking  of  claim 
referrals; 

(3)  Establishing  the  end  of  the  quarter 
following  the  quarter  of  discovery  as  the 
time  fi-ame  for  claim  establishment;  and 

(4)  Defining  that  a  backlog  exists 
when  over  10  percent  of  referrals  do  not 
meet  the  establishment  time  frame. 

We  received  129  comments  from  77 
commenters  on  this  proposal.  Only  four 
comments  supported  some  aspect  of  our 
proposal.  The  remaining  125  comments 
generally  indicated  that  we  are 
interfering  too  much  with  State-specific 
processes.  These  processes  are  unique 
and  cross  program  and  organizational 
boundaries.  Changing  these  procedures 
and  processes  to  conform  to  our  specific 
rules  would  cause  inefficiencies  within 
State  agencies  that  would  be  contrary  to 
the  spirit  of  this  rule. 

Our  primary  purpose  in  proposing 
these  changes  was  to  improve  claim 
referral  management.  However,  the 
comments  received  clearly  show  that 
flexibility  is  needed  in  this  area. 
Therefore,  in  the  final  rule,  we  include 
an  optional  provision  to  improve  claim 
referral  management  that  addresses  this 
need  for  flexibility.  This  new  procedure 


reflects  the  collective  view  of  the 
comments  that  State  agencies  can  better 
manage  claim  referrals  if  States  have 
latitude  to  tailor  the  management  of 
claims  establishment  and  collection  to 
local  situations. 

The  final  rule  retains  the  proposed 
standard  for  establishing  claims. 
However,  in  lieu  of  using  this  standard, 
we  are  allowing  State  agencies  to 
develop  and  follow  their  own  standards 
and  procedures  subject  to  our  approval 
(see  §  273.18(d)).  At  a  minimum,  this 
procedure,  known  as  a  State  claim 
referral  management  plan,  must  include 
the  following: 

State  Claim  Referral  Management  Plan 
Minimum  Requirements 

(1)  Justification  as  to  why  your 
standards  and  procedures  will  be  more 
efficient  and  effective  than  our  claim 
referral  standard. 

(2)  Procedures  for  the  detection  and 
referral  of  potential  overpayments  or 
trafficking  violations. 

(3)  Time  frames  and  procedures  for 
tracking  regular  claim  referrals  through 
date  of  discovery  to  date  of 
establishment. 

(4)  A  description  of  the  process  to 
ensure  that  these  time  frames  will  be 
met. 

(5)  Any  special  procediu'es  and  time 
frames  for  IPV  claim  referrals. 

(6)  A  procedure  to  track  and  follow- 
up  on  IPV  claim  referrals  when  they  are 
referred  for  prosecutorial  or  similar 
action. 

This  plan  will  be  subject  to  our 
approval.  We  will  approve  any  plan  that 
demonstrates  that  procedures  are  in 
place  to  ensure  that  claim  referrals  are 
acted  on  in  an  effective  and  efficient 
manner.  In  addition,  we  will  provide 
assistance  to  those  State  agencies  who 
need  help  in  developing  a  plan.  A  State 
agency  will  maintain  maximum 
flexibility  in  this  area,  provided  it  is 
following  its  plan  and  managing  claim 
referrals  efficiently.  We  do  reserve  the 
right,  however,  to  step  in  and  impose 
requirements  as  part  of  a  corrective 
action  plan  if  a  State  agency  is  not 
performing  this  function  in  cui  efficient 
and  effective  manner. 

Our  goal,  as  described  above,  is  to 
ensure  efficient  and  effective  claims 
referral  management  while  maximizing 
State  agency  nexibility  Allowing  State 
agencies  to  develop  their  own  plan 
maximizes  this  flexibilitv.  However,  we 
need  to  ensure  that  the  State  agency's 
plan  results  in  overall  effective  and 
efficient  claims  management.  For  this, 
we  believe  the  best  measure  is  claims 
collections.  A  high  rate  of  collection  is 
indicative  of  a  high  level  of  efficiency 
and  effectiveness  throughout  the  claims 
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process.  We  will  therefore  assess  State 
agencies  performance  by  comparing 
collections  with  overpayment  rates  in  a 
State.  State  agencies  whose  collections 
are  low  compared  to  past  and  current 
national  levels  will  be  required  to 
develop  a  corrective  action  plan  to 


address  any  deficiencies.  (See 
§  273.18(a)(3)). 

Claims  Threshold  and  Cost- 
Effectiveness  Policy 

A  claims  threshold  is  the 


which  State  agencies  do  not  need  to 
pursuea  particular  overpayment.  We 
currently  have  a  $35  claims  threshold. 
This  current  threshold  applies  only  to 
non-participating  households  with  non- 
IPV  overpayments.  We  proposed  many 
changes  in  the  May  28,  1998  rule: 


overpayment  dollar  amount  under 

Proposed  Threshold  and  Cost-Effectiveness  Determination  Policy  for  State  Agencies 

You  May  Follow  Your  Own  Cost  Effectiveness  Plan  and 


opt  not  to  establish  any  claim  if .  .  . 

you  determine  that  the  claim  referral  is  not  cost 
effective  to  pursue. 


Unless  .  .  . 

you  do  not  have  a  cost-effectiveness  plan  ap- 
proved by  us. 


or . 


you  have  already  established  the  claim. 


Or  You  May  Follow  the  FNS  Threshold  and 


opt  not  to  establish  any  claim  if .  .  . 

You  determine  that  the  claim  referral  is  $125  or 
less 


Unless  .  .  . 
the  household  is  participating  in  the  FSP 


or .  .  . 
you  have  already  established  the  daim. 


We  received  24  comments  on  this 
comprehensive  proposal.  Seven 
commenters  specifically  supported  our 
proposal  to  allow  State  agencies  to 
develop  and  use  their  own  cost- 
effectiveness  plan.  We  derived  the 
following  questions  from  the  other 
comments: 

Why  not  retain  the  original  $35  FNS 
threshold  for  IHE  claim  referrals? 

One  State  agency  supported  retaining 
the  old  $35  threshold  for  IHE  claim 
referrals.  As  discussed  in  the  proposed 
rule  (63  FR  29308),  we  believe  that  the 
$35  benchmark  is  outdated  and  does  not 
accurately  reflect  State  establishment 
and  collection  costs.  We  continue  to 
believe  that  the  $35  benchmark  needs  to 
be  updated.  We  are  therefore  retaining 
the  proposed  $125  threshold  amount  in 
the  final  rule.  (See  §  273.18(e)(2).) 
However,  the  use  of  this  maximum 
threshold  is  optional.  The  final  rule 
does  not  prevent  any  State  agency  from 
establishing  any  claim  for  an  amount 
lower  than  the  $125  threshold.  In  other 
words,  the  State  agency  submitting  this 
comment  is  free  to  establish  any  claim, 
regardless  of  the  amount. 

Why  do  we  extend  the  FNS  threshold  to 
include  IPV  claim  referrals? 

The  proposed  threshold  included  IPV 
referrals.  Three  commenters  believe  that 
the  threshold  should  not  include  IPV 
referrals.  They  believe  that  it  is 
inappropriate  because  the  overissuance 
is  caused  by  an  individual  intentionally 
breaking  program  rules.  The  severity  of 
the  offense.  acc:ording  to  the 
<  uinmenters,  dictates  that  a  claim  be 
established  and  pursued. 

We  recognize  the  commenters' 
concerns.  However,  we  still  believe  that 
this  policy  should  remain  a  State  agency 


option.  The  goal  of  this  rule  is  to 
maximize  flexibility.  Even  though  the 
overpayment  was  intentional,  there  may 
be  instances  in  which  it  is  in  the  best 
interest  of  the  FSP  for  a  State  agency  not 
to  pursue  the  resulting  IPV  claim 
because  of  the  relatively  low  dollar 
amount.  This  final  rule  retains  this 
flexibility.  (See  §273. 18(e)(2).) 

Should  participating  households  be 
excluded  from  the  FNS  threshold? 

The  proposed  rule  excludes 
participating  households  from  the 
threshold.  The  reasoning  behind  this  is 
that  these  claims  may  be  recovered  by 
reducing  the  household's  allotment.  Six 
commenters  believe  this  exclusion  is 
unfair  and  impractical.  It  is  unfair, 
according  to  the  commenters,  because 
the  poorest  households,  those  still 
participating  in  the  Program,  need  to 
repay  every  overpayment.  On  the  other 
hand,  those  not  participating  and 
generally  more  well-off,  are  not  charged 
with  repaying  smaller  overpayments. 
The  commenters  also  argued  that  the 
proposal  is  impractical  because  of  the 
dynamic  nature  of  the  FSP.  Since 
households  move  on  and  off  the  FSP, 
State  agencies  are  unable  to  accurately 
assess  which  households  are  actually  no 
longer  participating  in  the  FSP. 

We  recognize  the  difficulties 
associated  with  limiting  this  threshold 
to  non-participating  households. 
However,  allotment  reduction  is  a 
readily  available  collection  method  for 
participating  households.  We  believe 
that  program  integrity  would  suffer  if  a 
relatively  large  number  of  overpayments 
that  are  easily  recoverable  are  routinely 
not  pursued.  In  addition,  the  costs 
associated  with  allotment  reduction  are 
relatively  small.  Therefore,  we  are  not 


extending  the  FNS  threshold  to  include 
participating  households.  (See 
§  273.18(e)(2)).  However,  to  maximize 
flexibility,  we  would  consider 
appropriate  a  threshold  for  participating 
households  that  is  lower  than  the 
threshold  for  non-participating 
households.  State  agencies  may  include 
such  a  two-tier  threshold  when  it 
submits  its  own  cost  effectiveness  plan 
for  our  approval. 

Why  don 't  we  increase  the  amount  of 
the  FNS  threshold  to  equal  the  highest 
amount  allowed  through  waivers? 

So  far  we  have  approved  cost 
effectiveness  waivers  for  up  to  $250  for 
non-participating  households.  One  State 
agency  recommended  that  we  increase 
our  FNS  threshold  from  the  proposed 
$125  to  the  highest  amount  ($250) 
currently  approved  through  waivers. 
The  commenter  stated  that  a  review  of 
the  currently  approved  waivers 
demonstrates  that  the  $125  threshold  is 
too  low.  We  do  recognize  that  a  number 
of  State  agencies  incur  costs 
significantly  above  the  $125  threshold. 
However,  we  purposely  set  this 
threshold  lower  to  ensure  that  prudent 
claims  management  is  maintained 
among  those  States  that  incur  relatively 
low  claim  establishment  and  collection 
costs.  States  with  higher  costs  are  free 
to  develop  their  own  methodology.  The 
$125  FNS  threshold  in  the  proposed 
rule  remains.  (See  §  273.18(e)(2)). 

What  is  meant  by  not  applying  the  FNS 
threshold  to  already  established  claims? 

In  the  proposed  rule,  the  FNS 
threshold  does  not  apply  to  already 
established  claims.  One  State  agency 
asked  for  clarification.  The  $125  FNS 
threshold  covers  the  combined  costs  of 
establishing  and  collecting  the  claim. 
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The  threshold  no  longer  applies  once 
the  claim  is  established.  Disposing  of  an 
already  established  claim  because  it  is 
not  cost  effective  to  collect  is  discussed 
in  the  Terminating  Claims  section  of 
this  preamble. 

Shouldn't  the  FNS  threshold 
automatically  increase  with  inflation? 

The  proposed  FNS  threshold  is  fixed 
at  $125.  One  commenter  recommended 
that  the  threshold  automatically 
increase  with  inflation.  The  commenter 
makes  a  valid  point.  However,  we  are 
reluctant  to  include  this  in  the  final  rule 
because  we  are  unsure  if  we  should  tie 
claim  establishment  and  collection  costs 
directly  to  inflation.  Advances  in 
automation  and  the  introduction  of 
other  efficiencies  may  actually  bring 
down  establishment  and  collection  costs 
in  the  future.  The  threshold  remains 
fixed  in  the  final  rule  (See 
§  273.18(e)(2)). 

Isn  't  the  FNS  threshold  unfair  to  larger 
households? 

Two  commenters  suggested  that  the 
claims  threshold  take  into  account  both 
the  monthly  amount  and  duration  of  the 
overpayment.  They  felt  it  was  unfair 
that  a  larger  household  can  easily  have 
an  overpayment  well  over  $125  in  just 
one  month,  while  a  smaller  household, 
that  receives  a  smaller  issuance,  can 
have  an  overissuance  that  extends 
several  months,  but  does  not  total  over 
$125.  The  commenters  felt  that 
overpayments  of  short  duration  should 
not  be  pursued.  The  real  problem  is 
ongoing  overpayments.  The  commenters 
suggested  that  a  claim  must  both  exceed 
$125  in  total  and  represent 
overpayments  continuing  for  more  than 
three  months. 

We  recognize  that  a  larger  household, 
on  average,  would  have  a  larger  claim 
than  a  smaller  household.  However, 
basing  a  threshold  both  on  duration  and 
amount  systematically  excludes  large 
overpayments  from  collection  and 
removes  an  incentive  for  households  to 
report  changes  timely.  We  do  not 
believe  that  this  is  good  claims 
management.  The  rule  remains 
unchanged. 

Will  having  different  thresholds  for 
some  State  agencies  result  in  unequal 
treatment  for  households? 

State  agencies  have  the  option  in  the 
proposed  rule  to  develop  their  owm  cost- 
effectiveness  procedures.  One 
commenter  is  concerned  that  this  may 
result  in  unequal  treatment  to 
households  across  State  lines.  Unequal 
thresholds  are  certain  to  happen  under 
this  rule.  However,  State  agencies  have 
been  working  with  different  thresholds 


based  on  waivers  for  many  years. 
Providing  this  flexibility  provides  State 
agencies  with  an  important  claims 
management  tool.  The  fact  that  some 
will  escape  payment  does  not  change 
the  fact  that  all  collections  are  from 
those  who  previously  received 
overpayments.  This  proposal  will 
remain  in  the  final  rule.  (See 
§  273.18(e)(2)). 

Will  State  agencies  receive  guidance  to 
determine  their  own  cost-effectiveness 
provisions? 

Some  State  agencies  requested 
technical  assistance  to  develop  their 
cost-effectiveness  provisions.  We  are 
developing  broad  guidelines  based  on 
prior  waiver  submissions.  You  may 
contact  your  regional  office  to  obtciin 
these  guidelines  as  well  as  to  receive 
other  technical  assistance  in  this  area. 

What  is  meant  by  "jurisdiction"  in  the 
preamble  of  the  proposed  rule? 

The  preamble  of  the  proposed  rule  (63 
FR  29309)  states  that  ".  .   .  no 
jurisdiction  would  be  prevented  from 
establishing  and/or  pursuing  the 
collection  of  any  claim  that  falls  under 
the  threshold."  One  State  agency  asked 
whether  a  "jurisdiction"  meant  a  region, 
state  or  a  county.  The  answer  is  State 
agency.  However,  our  intent  in  this 
passage  is  not  to  dictate  any  further 
requirements  or  limitations.  The  intent 
is  simply  to  provide  that  it  is  up  to  each 
State  agency  to  decide  how  it  wishes  to 
use  the  threshold.  We  have  no  problem 
with  State  agencies  delegating  this 
authority  to  counties  or  other  local 
agencies. 

How  can  we  be  sure  that  any 
overissuance  has  a  chance  to  be 
developed  into  a  claim? 

We  are  concerned  that  any  claims 
threshold  not  create  an  incentive  for 
households  to  obtain  overpayments 
below  the  threshold  with  impunity.  To 
address  this  concern,  we  include  in  the 
final  rule  the  stipulation  that  a  claim 
must  be  pursued  for  any  overpayment 
discovered  through  the  quality  control 
system.  This  ensiu^s  the  chance  that 
any  overpayment,  regardless  of  size, 
may  be  subject  to  establishment  and 
collection.  (See  §273. 18(e)(2)). 

In  summary,  what  changes  regarding 
this  proposal  are  incorporated  into  the 
final  rule? 

There  is  only  one  change  in  threshold 
and  cost-effectiveness  determination 
policy  from  the  proposed  rule.  That 
change  is  that  a  claim  must  be  pursued 
if  the  overpayment  is  discovered  in  a 
quality  control  review. 


Notification  of  Claim 

The  proposed  rule  contains  several 
new  requirements  regarding 
notification.  These  requirements 
affected  either  the  food  stamp 
application  or  the  initial  demand  letter. 
We  received  28  comments  regarding  the 
new  and  existing  requirements. 

Why  must  we  add  language  to  the 
application  form  concerning  the  use  of 
the  social  security  numbers  to  pursue 
claims? 

Six  State  agencies  and  one  recipient 
interest  group  commented  that  it  is 
more  appropriate  to  include  this 
information  in  the  demand  letter  rather 
than  the  application  form.  The  recipient 
interest  group  commented  that  the 
language  appeared  intimidating  and 
may  actually  discourage  participation  in 
the  program. 

The  purpose  of  this  language  is  not  to 
be  intimidating  but  rather  to  inform 
recipients  how  their  social  security 
number  may  be  used.  This  notification 
is  required  by  the  Privacy  Act  of  1974 
(5  U.S.C.  552a,  note  2)  and  the  Debt 
Collection  Act  of  1982  (31  U.S.C. 
3716(a)).  As  a  result,  we  have  no  choice 
but  to  include  this  notification  in  the 
final  rule.  However,  we  are  simplifying 
the  language  to  make  it  appear  less 
intimidating.  (See  §273. 2(b)(4)). 

One  State  agency  asked  why  we 
include  that  claims  'may  be  referred 
*   *  *  to  the  Department  of  Justice  (DOJ) 
for  litigation"  in  the  language  to  be 
included  in  the  application  form.  We 
proposed  to  add  this  language  because, 
since  food  stamp"  claims  are  Federal 
claims,  they  may,  in  fact,  be  referred  to 
DOJ.  However,  because  recipient  claims 
are  usually  for  relatively  small  amounts, 
referral  to  DOJ  would  be  extremely  rare. 
Therefore,  we  are  not  including  this 
requirement  in  the  final  rule. 

Does  the  household  need  to  have 
actually  received  the  notice  for  the 
notice  requirements  to  have  been  met? 

Three  recipient  interest  groups  and 
two  State  agencies  submitted  comments 
concerning  whether  the  household 
actually  needs  to  receive  the  notice.  The 
State  agencies  requested  clarification  as 
we  do  not  address  this  specific  area  in 
the  proposed  rule.  The  recipient  groups 
want  to  ensure  that  the  household  does, 
in  fact,  receive  the  notice.  These 
comments  are  connected  to  the  fact  that 
we  deleted  a  provision  in  the  existing 
rule  at  7  CFR  273.18(d)(l)(i)(B)  that 
allowed  State  agencies  not  to  pursue  a 
claim  if  the  household  cannot  be 
located. 

We  believe  sending  the  notice  via  first 
class  mail  is  an  efficient  and  reliable 
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method  to  deliver  demand  letters.  If  the 
mail  is  not  returned  by  the  Postal 
Service,  the  State  agency  can  assume 
that  the  household  received  the  notice. 
The  State  agency  may  then  proceed  with 
collection  action. 

If  the  mail  is  returned,  then  obviously 
the  household  did  not  receive  the 
notice.  Under  the  existing  regulations, 
the  State  agency  did  not  need  to  further 
pursue  this  claim.  The  proposed  rule 
eliminated  this  option.  Considering  the 
comments  received  above,  we  are 
reinstating  this  option  in  the  final  rule. 
State  agencies  may  (but  are  not  required 
to)  terminate  the  claim  if  the  household 
cannot  be  located.  (See  §  273.18(e)(8)). 

Are  State  agencies  allowed  to  send  the 
demand  letter  and  notice  of  adverse 
action  (NOAA)  separately? 

The  proposed  rule  requires  the  State 
agency  to  provide  the  household  with  a 
NOAA  "as  part  of  or  along  with"  the 
initial  demand  letter/claim  notification. 
Two  commenters  stated  that  they  send 
the  NOAA  separate  from  the  demand 
letter.  The  NOAA  is  sent  subsequent  to 
the  demand  letter,  when  it  is 
determined  what  "adverse  action"  will 
take  place. 

In  our  proposal,  we  did  not  intend  to 
require  that  the  NOAA  accompany  the 
demand  letter.  However,  in  looking  at 
the  proposed  language,  we  see  how  it 
could  be  interpreted  in  that  way. 
Therefore,  we  are  changing  this 
language  in  the  final  rule  to  clear  up  this 
conftision.  (See  §273.18(e)(3)(iii)). 

Should  the  household  be  advised  in  the 
demand  letter  that  the  State  agency  can 
compromise  the  household's  claim? 

Two  recipient  interest  groups 
commented  that  the  State  agency  needs 
to  notify  the  household  th^  the  State 
may  be  able  to  compromise  its  claim. 
The  groups  cite  a  recent  court  case, 
Bliek  v.  Palmer,  102  F.  3d  1472  (8th  Cir. 
1997).  In  Bliek,  the  court  ruled  that  the 
failure  to  properly  advise  a  household  of 
the  agency's  compromise  authority 
violates  the  household's  due  process 
rights. 

While  we  do  not  agree  with  the  court 
decision  that  we  were  violating  the  due 
process  rights  of  the  household,  we  do 
recognize  the  benefits  of  including  this 
language  in  the  demand  letter. 
Therefore,  we  are  including  language  for 
the  demand  letter  specifying  that  the 
State  agency  may  compromise  a  claim 
in  the  demand  letter  requirements.  (See 
§278.18(e)(3)(iv)(M)). 


Don 't  we  need  more  information  in  the 
demand  letter  in  addition  to  informing 
the  household  of  the  "type"  of  claim? 

One  recipient  interest  group 
commented  that  it  is  unclear  as  to  what 
we  mean  when  we  require  that  the 
household  must  be  informed  of  the  type 
of  overpayment.  Our  intention  is  that 
the  household  would  be  informed  of  the 
reason  for  the  overpayment  and  time 
period  involved.  This  also  includes 
whether  it  is  an  IPV,  IHE  or  AE  claim 
as  well  as  a  brief  explanation  (such  as 
unreported  income,  etc.).  We  make  this 
intention  clear  in  the  final  rule  at 
§273.18(e)(3)(iv). 

We  also  received  two  comments 
stating  that  the  demand  letter  needs  to 
show  how  the  claim  was  calculated.  We 
agree  and  will  include  this  as  a 
requirement  in  the  final  rule.  (See 
§273.18(e)(3)(iv)(E)). 

Must  the  demand  letter  contain  a  due 
date? 

The  purpose  of  including  the  due  date 
in  the  demand  letter  is  to  determine 
delinquency.  We  received  two 
comments  on  the  proposed  requirement 
to  include  a  due  date  in  the  demand 
letter.  One  State  agency  asked  whether 
a  specific  date  is  needed  or  if  language 
such  as  "30  days  from  the  date  of  this 
letter"  is  sufficient.  The  conunenter 
believed  that  a  specific  date  is  not 
needed  since:  (1)  It  is  clear  to  the 
household  when  payment  or  a  response 
is  due  and  (2)  the  State  agency  would 
still  be  able  to  determine  delinquency 
status.  We  agree.  The  second  commenter 
believed  that  including  a  due  date 
would  confuse  participating 
households.  The  due  date  is  irrelevant 
for  these  households  because  they  are 
about  to  have  their  benefits 
automatically  reduced  to  pay  off  the 
claim.  Again,  we  agree.  However,  any 
subsequent  notification  to  the 
household  once  it  leaves  the  program 
must  include  a  due  date.  The  final  rule 
reflects  this  change.  (See 
§273.18(e)(3)(iv)(N)). 

Can  a  State  agency  continue  to  provide 
participating  households  with  the 
choice  of  how  to  repay  the  claim? 

The  proposed  rule  requires  State 
agencies  to  automatically  collect  any 
claim  from  a  participating  household 
through  allotment  reduction.  One  State 
agency  asked  whether  they  could  still 
give  a  participating  household  a  choice 
in  the  demand  letter  of  how  to  pay  the 
claim. 

We  believe  that  allotment  reduction  is 
by  far  the  most  efficient  way  to  collect 
a  claim.  However,  to  maintain  the  spirit 
of  this  rule,  we  do  not  object  if  a  State 


agency  wishes  to  give  the  household 
other  options.  The  only  requirement  is 
that  the  household  pay  off  the  claim  at 
the  same  or  higher  level  of  the  amount 
that  would  have  been  collected  through 
allotment  reduction.  This  is  reflected  in 
the  final  rule  at  §  273.18(e)(3)(iv)  and 
§273.18(g)(i). 

What  exactly  needs  to  be  included  in 
the  initial  demand  letter/claim 
notification? 

Two  recipient  interest  groups 
commented  that  we  should  spell  out 
exactly  what  needs  to  be  in  the  demand 
letter.  We  agree.  The  following  table 
lists  what  needs  to  be  in  the  demand 
letter.  The  changes  discussed  above  are 
included  in  this  listing  and  at 
§  273.18(e){3)(iv)  in  the  final  rule: 

The  initial  demand  letter  or  NOAA 
must  mciude  . . . 

(1)  The  amount  of  the  claim. 

(2)  The  intent  to  collect  fi-om  all 
adults  in  the  household  when  the 
overpayment  occurred. 

(3)  The  type  (IPV,  IHE,  AE  or  similar 
language)  and  reason  for  the  claim. 

(4)  The  time  period  associated  with 
the  claim. 

(5)  How  the  claim  was  calculated. 

(6)  The  phone  niunber  to  call  for  more 
information  about  the  claim 

(7)  That,  if  the  claim  is  not  paid,  it 
will  be  sent  to  other  collection  agencies, 
who  will  use  various  collection  methods 
to  collect  the  claim. 

(8)  The  opportvmity  to  inspect  and 
copy  records  related  to  the  claim. 

(9)  Unless  the  amount  of  the  claim 
was  established  at  a  hearing,  the 
opportunity  for  a  fair  hearing  on  the 
decision  related  to  the  claim 

(10)  That,  if  not  paid,  the  claim  will 
be  referred  to  the  Federal  government 
for  federal  collection  action. 

(11)  That  the  household  can  make  a 
written  agreement  to  repay  the  amount 
of  the  claim  prior  to  it  being  referred  for 
Federal  collection  action. 

(12)  That,  if  the  claim  becomes 
delinquent,  the  household  may  be 
subject  to  additional  processing  charges. 

(13)  That  the  State  agency  may  reduce 
any  part  of  the  claim  if  the  agency 
believes  that  the  household  is  not  able 
to  repay  the  claim. 

(14)  A  due  date  to  either  repay  or 
make  arrangements  to  repay  the  claim, 
unless  the  State  agency  is  to  impose 
allotment  reduction 

(15)  If  allotment  reduction  is  to  be 
imposed,  the  percentage  to  be  used  and 
the  effective  date. 

Claims  and  Fair  Hearings 

Households  have  90  days  to  request  a 
fair  hearing  if  they  believe  that  some 
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part  of  the  claim  is  incorrect.  Several 
comments  were  received  on  the 
interaction  between  fair  hearings  and 
claims. 

What  must  the  State  agency  include  in 
the  demand  letter/repayment  notice 
sent  following  a  fair  hearing  decision? 

In  the  proposed  rule,  when  a  hearing 
decision  is  rendered  sustaining  an 
overpayment,  the  State  agency  must 
send  a  second  demand  letter  to  the 
household.  Three  State  agencies 
questioned  the  need  for  such  a  letter  as 
the  household  already  received  the 
original  letter. 

It  was  not  our  intention  to  have  the 
post-fair  hearing  demand  letter  be  the 
same  as  the  original  demand  letter. 
However,  we  still  believe  that  some  type 
of  notice  is  necessary.  The  post-fair 
hearing  demand  notice  only  needs  to  be 
a  statement  saying  that  the  household 
still  owes  the  claim  and  what  will  be  the 
next  step  (i.e..  allotment  reduction  or 
demand  for  payment).  The  date  of 
delinquency  will  be  based  on  the  time 
period  provided  in  this  notice.  This 
clarification  is  reflected  in  the  final  rule 
at§273.18(e)(6)(ii). 

In  addition,  one  local  agency  asked 
whether  the  household  can  request  a 
fair  hearing  based  on  this  notice.  The 
answer  is  no.  Since  the  amount  of  the 
claim  hcis  aheady  been  sustained  at  a 
hearing,  a  second  hearing  on  the  same 
issue  is  not  an  option. 

Does  collection  action  really  need  to 
stop  when  a  fair  hearing  is  requested? 

In  the  proposed  rule,  all  collection 
actions  would  stop  if  a  fair  hearing  is 
requested.  Five  State  agencies  disagreed 
with  this  proposal.  The  commenters 
stated  that  this  procedure  would  result 
in  collection  delays  of  several  months. 
We  recognize  the  commenters' 
concerns.  However,  we  believe  that  the 
rights  of  households  supersede  these 
concerns.  For  this  reason,  our  policy  to 
cease  collection  action  when  a  fair 
hearing  is  requested  will  remain  in  the 
final  rule. 

Delinquency 

Referring  appropriate  claims  for  TOP 
and  other  Treasury  reporting 
requirements  make  it  necessary  for  us  to 
determine  when  a  claim  initially 
becomes  delinquent.  In  the  proposed 
rule,  a  claim  becomes  delinquent  if  no 
response  or  payment  is  received  by  the 
due  date  in  either  the  demand  letter  or 
repayment  agreement.  A  claim  remains 
delinquent  imtil  payment  is  received  in 
full,  a  satisfactory  payment  agreement  is 
negotiated,  or  allotment  reduction  is 
invoked.  We  received  six  comments 
specifically  supporting  this  definition. 


We  received  an  additional  four 
comments  concerning  the  applicability 
of  this  definition. 

Can  claims  handled  through  the  court 
ever  be  considered  delinquent? 

The  proposed  rule  stated  that  a  claim 
may  not  be  considered  delinquent  if 
collection  is  coordinated  through  the 
court  system  and  the  State  agency  has 
limited  control  over  the  collection 
action.  One  State  agency  commented 
that  we  should  not  make  an  exception 
for  claims  paid  through  the  court.  We 
are  not  making  an  overall  exception  in 
this  case.  Our  intent  is  simply  to 
accommodate  situations  that  are  unique 
to  some  States.  In  these  situations,  the 
State  agency  has  limited  contact  with 
the  court  and  is  not  always  able  to 
accurately  determine  the  status  of  the 
claim.  As  a  result,  the  State  agency  is 
unable  to  determine  if  the  claim  is 
delinquent.  This  policy  only  pertains  to 
these  situations.  (See  §  273.18(e)(5)(v)). 

Is  the  claim  still  considered  delinquent 
if  the  household  is  making  a  good  faith 
effort  to  pay  the  claim? 

The  existing  rules  provide  for  a 
comprehensive  notice  and  an 
opportimity  to  have  a  payment  plan 
reinstated  if  an  installment  pajmient  is 
missed. 

The  proposed  rule  eliminated  this 
provision.  Three  recipient  interest 
groups  commented  that  this  provision 
should  be  reinstated.  They  contend  that 
there  may  be  many  reasons  why  a 
payment  may  be  missed,  and  those  who 
are  making  a  good  faith  effort  to  repay 
the  claim  should  be  protected.  We  agree 
with  the  conunenters  that  a  single 
missed  or  partial  payment  should  not 
automatically  subject  the  household  to 
the  involuntary  collection  actions 
brought  about  by  TOP.  When  a  good 
faith  effort  is  being  made  to  pay  the 
claim,  circumstances  do  exist  where  it 
may  be  appropriate  to  reinstall  or  re- 
negotiate the  repayment  schedule. 
However,  even  though  the  provision 
providing  for  this  opportunity  is 
removed,  the  effect  of  the  provision  is 
still  the  same.  Under  both  the  existing 
rules  and  Section  13(b)(4)  of  the 
amended  FSA  (7  U.S.C.  2022(b)(4)), 
State  agencies  already  determine 
whether  to  accept  a  proposed 
reinstatement  or  re-negotiation  plan. 
This  final  rule  in  no  way  prohibits 
households  that  are  making  a  good  faith 
effort  from  requesting  reinstatement  or 
re-negotiation  of  its  payment  plan  and 
we  strongly  encourage  State  agencies  to 
consider  such  requests  on  a  case-by-case 
basis.  In  addition,  if  hardship  exists,  a 
State  agency  may  compromise  a  claim 


and/or  adjust  the  installment  payment 
to  lower  amoxmt. 

Should  delinquency  be  pushed  back  to 
at  least  90  days  after  the  demand  letter? 

We  defined  delinquency  as  when 
payment  is  not  made  by  the  due  date. 
This  due  date  is  not  to  be  more  than  30 
days  after  the  date  of  the  initial  demand 
letter  (see  §  273.18(e)(3)(v)).  Three 
recipient  interest  groups  suggested  that 
the  delinquency  time  frame  should  be  at 
least  90  days.  This  90  day  period 
corresponds  to  the  time  period  when  the 
claim  may  be  appealed  as  well  as 
providing  households  with  adequate 
time  to  determine  how  to  address  the 
claim.  The  commenters  also  contend 
that  State  agencies  will  incur 
unnecessary  administrative  expenses 
because  they  would  need  to  reverse  any 
collection  process  in  place  when  the 
claim  is  appeeded. 

We  disagree  with  the  commenters  that 
90  days  would  be  more  appropriate.  The 
delinquency  date  is  primarily  used  to 
determine  whether  a  claim  is  to  be 
referred  for  TOP.  As  specified  in  this 
final  rule  at  §  273.18(n)(l)(i).  a  claim 
must  be  delinquent  for  180  days  before 
being  referred  for  TOP.  Combined  with 
a  30-day  delinquency  time  frame,  this 
already  provides  the  household  with  up 
to  210  days  after  the  initial  demand 
letter  to  adequately  address  its  claim.  In 
addition,  relatively  few  households 
request  fair  hearings  on  claims.  State 
agencies  have  indicated  that  those 
households  that  dn  request  a  fair 
hearing  usually  make  the  request  shortly 
after  receiving  the  notice.  Therefore, 
extending  the  delinquency  time  frame  to 
accommodate  the  fair  hearing  time 
frame  serves  no  practical  purpose  for 
either  the  household  or  the  State 
agency.  This  proposal  is  carried  over 
into  the  final  rule.  (See  §  273.18(e)(5)). 

Household  Cooperation  Waiver 
Authority 

The  "Calculating  Overissuance 
Claims"  section  on  page  29307  of  the 
preamble  to  the  proposed  rule  discussed 
allowing  a  State  agency  to  waive  up  to 
20  percent  of  the  claim  if  the  household 
cooperates  with  the  establishment  of  its 
claim.  However,  we  did  not  include  this 
in  the  proposed  regulaton,'  text.  Three 
commenters  supported  including  this 
incentive  in  the  final  rule.  However, 
eight  commenters  disagreed  with  this 
incentive  stating  that  household 
cooperation  should  not  be  a  basis  for 
reducing  an  overissuance.  We  concur 
with  the  eight  commenters  and  did  not 
include  this  incentive  in  this  final  rule. 
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Terminating  and  Writing-Off  Claims 

A  terminated  claim  is  a  claim  for 
which  all  collection  action  has  stopped. 


A  written-off  claim  is  a  claim  that  is  no 
longer  subject  to  our  reporting  and 
collection  requirements.  We  proposed 
that  a  terminated  claim  must  be 

Proposed  Termination  Policy 


immediately  written  off.  The  table 
below  summarizes  our  proposed  policy 
for  State  agencies  on  terminating  and 
writing-off  claims: 


If 


(1)  a  hearing  or  court  finds  the  claim  to  be  in- 
valid 

(2)  all  adult  household  members  die 

(3)  the  claim  balance  is  $25  or  less  and  the 
claim  has  been  delinquent  for  90  days  or 
more 

(4)  you  determine  it  is  not  cost  effective  to  pur- 
sue the  claim  any  further. 

(5)  the  claim  is  delinquent  for  three  years  or 
more. 


(6)  a  new  collection  mettiod  is  Introduced  or  an 
event  (such  as  winning  the  lottery)  occurs  to 
substantially  increase  the  likelihood  of  further 
collections. 


Then  you 


must  terminate  and  write-off  the  claim  or  de- 

tennine  if  an  IHE  or  AE  claim  still  exists, 
must  terminate  and  write-off  the  claim  


must  lemninafe  and  write-off  the  claim 


must  terminate  and  write-off  ttie  claim  if  we 
previously  approved  your  cost-effectiveness 
criteria. 

must  terminate  and  write-off  the  claim  


may   reinstate   a  terminated  and   written-off 
claim. 


Unless  . 


you  plan  to  pursue  the  daim  against  the  es- 
tate. 


we  have  not  previously  approved  your  overall 
cost-effectiveness  criteria.       ^ 

you  have  received  prior  collections  through 
the  Federal  Offset  Program,  state  tax  re- 
fund offset  or  any  similar  collection  mectw- 
nlsm. 


The  public  submitted  19  comments 
regarding  this  proposal.  Four  State 
agencies  supported  this  proposal  as 
written.  The  other  commenters  had 
concerns  primarily  focusing  on 
accounting  treatment,  the  three  year 
termination  time  frame,  and  claim 
reinstatement. 

Can  a  claim  be  found  to  be  invalid  (and 
subsequently  terminated  under  the  first 
criterion)  only  as  a  result  of  a  hearing? 

Two  commenters  pointed  out  that 
terminating  an  invalid  claim  should  not 
be  limited  to  hearing  decisions. 
Occasionally  a  State  agency  becomes 
aware  of  factual  information  that 
negates  an  already  established  claim,  hi 
these  instances,  the  commenters  believe 
that  the  State  agency  should  have  the 
authority  to  terminate  the  claim.  We 
agree.  The  final  rule  at 
§  273.18(e)(8)(ii)(A)  reflects  this  change 
by  not  limiting  this  termination 
criterion  to  hearing  and  court  decisions. 

Is  writing-off  an  invalid  claim 
considered  proper  accounting? 

One  commenter  stated  that  a  claim 
found  to  be  invalid  (see  criterion  (1) 
above)  should  not  be  written-off  but 
disposed  of  in  another  manner.  The 
reason  is  that  onlv  "bad  debts"  should 
be  written-off  An  invalid  claim  is  not 
a  bad  debt  but  rather  a  debt  that  never 
should  have  existed  in  the  first  place. 
We  agree  with  the  commenter. 
Therefore,  m  the  final  rule,  we  will 
reflect  that  all  debts  terminated  because 
they  are  invalid  will  be  considered  a 


balance  adjustment  rather  than  a  write- 
off. (See  §273.18(e)(8)(ii)(A)). 

Why  is  the  time  frame  for  terminating 
delinquent  claims  only  three  years? 

Six  commenters  expressed  concern 
that  three  years  are  not  long  enough  to 
pursue  collection  before  terminating 
and  writing-off  the  claim.  According  to 
the  commenters,  experience  has  shown 
that  the  nature  of  the  Treasury  Offset 
Program  (TOP)  is  such  that  significant 
collections  often  take  place  after  the 
claim  is  deUnquent  for  three  years. 

The  purpose  of  proposing  tne  three 
year  time  frame  is  to  dispose  of 
receivables  that  are  laying  idle  and  the 
likelihood  of  further  collection  action  is 
relatively  low.  Recent  audits  and 
management  reviews  indicated  a  need 
to  dispose  of  these  claims.  However, 
after  considering  these  conunents,  we 
are  going  to  modify  this  proposal.  The 
final  rule  still  allows  State  agencies  to 
terminate  claims  that  have  been 
delinquent  for  three  years.  However,  a 
State  agency  is  not  required  to  terminate 
the  claim  if  it  believes  it  is  cost  effective 
to  retain  the  claim  in  TOP  beyond  the 
three  years.  In  this  manner,  claims  will 
either  be  terminated  or  actively  pxu-sued 
in  TOP.  No  claim  will  be  allowed  to 
simply  remain  idle.  (See 
§273.18(e)(8)(ii)(E)). 

How  does  the  cost-effectiveness  criteria 
for  terminating  claims  (the  fourth 
criterion)  differ  from  the  cost- 
effectiveness  criteria  for  the  threshold 
for  establishing  and  collecting  claims? 

Clarification  is  needed  in  this  area. 
The  cost-effectiveness  determination  for 


terminating  claims  applies  only  to 
claims  that  are  already  established  and 
are  delinquent.  These  claims  are 
relatively  low  dollar  amount  claims  that 
are  not  actively  being  collected,  the 
regular  avenues  of  collection  have  been 
exhausted,  and  are  simply  not  worth 
further  collection  pursuit.  This  criterion 
may  not  be  used  for  claims  that  are 
ciurent  or  are  being  paid.  Claims  are  not 
to  be  automatically  terminated  when  an 
outstanding  receivable  drops  below  a 
certain  dollar  amount.  State  agencies 
should  contact  us  if  they  need  further 
guidance  in  this  area. 

Why  do  we  allow  reinstating  terminated 
and  written-off  claims? 

» 

Five  commenters  expressed  concerns 
about  the  proposed  policy  to  reinstate 
terminated  and  written-off  claims.  The 
commenters  generally  opposed  making 
this  proposal  a  requirement.  Concerns 
focused  around  this  proposal  imposing 
an  unnecessary  burden  on  State 
agencies  for  storage  and  record 
maintenance  for  a  very  small  percentage 
of  cases. 

We  want  to  stress  that  this  was 
proposed  as  an  option  and  is  not 
mandatory.  A  number  of  State  agencies 
indicated  a  great  desire  to  have  this 
ability.  This  was  proposed  simply  to 
enhance  State  agency  flexibility.  In  the 
final  rule,  this  ability  will  remain  as  an 
option.  Only  those  State  agencies  that 
wish  to  pursue  this  course  need  to  store 
and  maintain  records  of  terminated 
claims. 
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Why  don 't  we  establish  a  termination 
policy  based  on  dollar  amounts? 

One  State  agency  commented  that  it 
would  like  to  have  the  latitude  to  set 
different  time  schedules  for  termination 
and  write-off  based  upon  the  amount 
and  the  cause  of  a  claim.  The 
commenter  stated  that  notable 
differences  exist  between  a  $200  AE 
claim  and  a  $10,000  claim  caused  by  an 
IPV  and  these  differences  ought  to  be 
recognized  when  establishing 
administrative  offsetting  polices  for 
writing-off  delinquent  claims.  This  is  a 
valid  point.  We  believe  that  the  final 
rule  at  §  273.18(e)(8){ii)(E)  provides  for 
this  flexibility.  First,  any  claim  that  is 
delinquent  for  six  months,  be  it  for  $200 
or  $10,000.  should  be  referred  for  TOP. 
There  will  be  no  requirement  to  remove 
either  claim  from  TOP  for  termination 
after  three  years.  Second,  under 
§  273.18(e){8)(ii)(D)  in  the  final  rule,  the 
State  agency  has  the  authority  to  create 
its  own  cost  effectiveness  termination 
criteria.  We  do  not  object  to  any  State 
agency  treating  IPVs  differently  from 
other  claims  when  determining  these 
criteria. 

Should  the  termination  policy  be 
expanded  to  include  other  situations? 

One  commenter  stated  that  the 
termination  policy  should  include 
bankruptcy  cases  and  in  instances 
where  the  responsible  party  is  in  a 
niu-sing  home.  We  recognize  that  the 
possibility  of  collection  diminishes  in 
these  situations.  However,  we  do 
authorize  State  agencies  in  §  273.18(j)  of 
this  final  rule  to  pursue  claims  that  file 
for  bankruptcy.  For  the  nursing  home 
situation  and  in  other  instances  where 
household  circiunstances  negate  further 
collection,  the  State  agency  can 
compromise  the  remaining  balance  of 
the  claim  (see  §273. 18(e)(7)),  thereby 
gaining  the  same  result  as  a  termination 
and  write-off.  No  change  in  the  rule  is 
necessary  based  on  this  comment. 

What  changes  regarding  this  proposal 
are  incorporated  into  the  final  rule? 

In  addition  to  the  changes  discussed 
above,  State  agencies  may  also  terminate 
a  claim  if  the  household  cannot  be 
located.  We  discuss  this  in  the 
Notification  of  Claim  section  of  this 
preamble.  All  of  the  changes  are 
reflected  in  the  table  at  §  273.18(e)(8)(ii) 
in  the  final  rule. 

Compromising  Claims 

Reducing  a  claim  because  a 
household  is  unable  to  pay  is  known  as 
"compromising"  a  claim.  We  proposed 
two  changes  in  our  policy  on 
compromising  claims.  The  first 
proposed  change  limits  the  State 


agency's  authority  to  compromise 
claims  to  under  $20,000.  The  second 
proposed  change  reinstates  the 
compromised  portion  of  a  claim  if  the 
remaining  claim  balance  subsequently 
becomes  delinquent.  We  received  12 
comments  on  compromised  claims.  Ten 
of  these  comments  dealt  directly  with 
these  two  proposed  revisions.  The 
remaining  two  comments  addressed 
other  aspects  of  our  policy  on 
compromising  claims. 

Why  propose  a  $20,000  limit  for 
compromising  claims? 

Five  commenters  opposed 
establishing  the  $20,000  limit  for 
compromising  claims  on  the  basis  that 
the  limit  was  too  restrictive.  One  of  the 
commenters  added  that  attorneys 
should  be  allowed  to  compromise  these 
larger  claims  through  civil  or  criminal 
prosecution. 

We  took  the  $20,000  limit  in  the 
proposed  rule  directly  from  Treasiuy's 
Federal  Claims  Collection  Standards,  4 
CFR  103.1,  (FCCS).  OMB  Circular  A- 
129  increased  this  limit  to  $100,000. 
One  of  the  goals  of  this  rule  is  to 
conform,  wherever  feasible,  with  the 
FCCS  and  other  Federal  debt  collection 
guidelines.  However,  we  must  take  into 
account  that  recipient  claims  are  unique 
in  that  they  are  State-administered 
Federal  claims.  The  comments  show 
that  there  are  instances,  such  as  during 
prosecutions,  where  it  is  appropriate  to 
allow  States  to  retain  the  right  to 
compromise  any  claim.  Past  practices  by 
State  agencies  show  that  the  current 
compromise  policy  (that  has  no  dollar 
limit)  is  not  being  abused.  Considering 
this,  we  have  decided  to  delete  this 
proposal  and  allow  State  agencies  to 
continue  to  compromise  any  claim.  (See 
§  273.18(e)(7)). 

Why  mandate  reinstatement  of 
compromised  amounts  if  the  remaining 
balance  becomes  delinquent? 

As  stated  above,  a  second  proposed 
change  reinstates  the  compromised 
portion  of  a  claim  if  the  remaining  claim 
balance  subsequently  becomes 
delinquent.  This  proposal  provides  an 
added  deterrent  against  a  debt  becoming 
delinquent.  Five  commenters  objected 
to  this  proposed  mandate.  The  reasons 
given  were:  (a)  Mandatory  reinstatement 
is  too  harsh  given  the  household's 
economic  circumstances;  (b)  reinstating 
the  compromised  amount  may  go 
against  a  court  order;  (c)  the  proposal  is 
too  complex  to  administer;  and  (d) 
costly  system  changes  are  needed  to 
implement  the  proposal. 

Considering  tnese  comments,  we 
recognize  that  mandating  reinstatement 
of  compromised  claims  places  an  added 


burden  on  State  agencies.  This  burden 
goes  beyond  what  we  believe  is 
necessary  for  efficient  and  effective 
claims  management.  Therefore,  we  are 
revising  this  proposal  to  give  State 
agencies  latitude  in  this  area.  In  the 
final  rule,  reinstatement  is  a  State 
agency  option  rather  than  a  mandate. 
(See  §  273.18(e)(7)). 

Should  we  even  allow  State  agencies  to 
compromise  claims? 

One  commenter  believed  that  no 
claims  should  be  compromised.  We 
disagree.  Compromising  claims  is  a 
proven  effective  claims  management 
tool  widely  used  in  both  the  public  and 
private  sectors.  With  compromising 
authority,  State  agencies  can  manage 
their  outstanding  receivables  better  by 
pursuing  amounts  that  they  can  expect 
to  collect. 

Accepting  Payments 

Are  State  agencies  required  to  accept 
credit  and  debit  card  payments? 

The  proposed  rule  allows  State 
agencies  to  accept  payments  from  credit 
and  debit  cards  if  the  agency  has  the 
capability  to  accept  such  payments.  One 
State  agency  expressed  a  concern  that 
claims  may  need  to  be  waived  if 
agencies  do  not  accept  a  credit  or  debit 
card  when  it  is  authorized  by  us.  This 
is  not  the  case.  We  only  authorize  this 
collection  method.  We  do  not  require  it. 
No  change  is  needed  in  the  final  rule. 

Will  we  reimburse  State  agencies  for 
credit  card  processing  fees? 

One  State  agency  asked  whether  we 
will  reimburse  State  agencies  for  credit 
card  processing  fees.  Credit  card 
processing  fees  will  be  reimbursed  at 
the  same  rate  as  all  other  allowable 
administrative  costs.  This  rate  is 
currently  50  percent.  Since  this  is 
consistent  with  the  reimbursement  rules 
at  7  CFR  277.4,  no  change  is  needed  in 
this  rule. 

What  about  debts  that  are  to  be  paid  for 
with  community  service? 

One  State  agency  commented  that  we 
need  to  add  provisions  to  accommodate 
debts  being  paid  through  community 
service.  The  agency  further  states  that 
some  judges  in  its  State  are  ordering 
community  service  at  an  hourly  rate 
ranging  from  $15  to  SIOO.  The  ' 
commenter  believes  that  this  rate  should 
not  exceed  minimum  wage. 

We  concur  that  a  provision  is  needed 
to  recognize  that  debts  may  be  settled  by 
communitv  service.  This  addition  can 
be  found  in  §  273.18(g)(7)  of  the  final 
rule.  Since  community  service  activity 
varies  greatly,  we  are  reluctant  to  set  a 
specific  hourly  rate  for  such  work. 
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Therefore,  we  leave  it  up  to  the  State 
agency,  in  conjunction  with  the  court,  to 
determine  this  rate. 

Is  requiring  the  pro-rata  distribution  of 
non-specified  payments  now  required? 

We  proposed  that  each  affected 
assistance  program  with  a  claim  receive 
its  fair  share  when  the  State  agency 
receives  an  unspecified  collection  for  a 
combined  public  assistance/food  stamp 
recipient  claim.  An  unspecified 
collection  is  a  general  payment  received 
in  response  to  a  notice  or  referral  in 
which  the  food  stamp  claim  is 
combined  with  another  claim(s).  Our 
primar\'  concern  is  that,  on  occasion, 
State  agencies  give  PA/TANF  claims 
first  priority  in  unspecified  collections. 
The  reason  for  this  is  because  the  State 
agency  retains  100  percent  of  PA/TANF 
collections  On  the  other  hand,  the  State 
agency  retains  an  aggregate  of  only 
about  22  percent  of  FSF  claim 
collections  The  remaining  78  percent 
(consisting  of  65  percent  of  IPV 
collections.  80  percent  of  IHE 
collections  and  100  percent  of  AE 
collections)  is  returned  to  us. 

Nine  State  and  local  agencies  objected 
to  this  proposal.  One  objection  is  that 
this  proposal  will  require  large-scale 
system  changes.  Two  State  and  one 
local  agency  believed  that  the  State 
should  be  able  to  assess  collections  to 
where  they  believe  it  would  be  most 
beneficial.  Other  State  agencies 
commented  that  prior  agreements  with 
households  should  take  precedence. 

Our  goal  with  this  proposal  is  to 
ensure  that  State  agencies  are  not 
routinely  assigning  all  unspecified 
claims  collections  to  non-FSP  programs. 
This  provision  does  not  pertain  to  any 
existing  or  future  agreements  with 
households  or  collection  methods 
targeting  a  payment  to  a  certain 
program.  Only  unspecified  payments 
are  included  and  we  strongly  believe 
that  these  collections  should  be 
distributed  fairly.  We  do  not  believe  that 
this  places  an  undue  burden  on  State 
agencies.  Therefore,  we  have  retained 
this  proposal  in  the  final  rule  at 
§  273.18(g)(9).  .•\ny  State  that  has  an 
alternative  distribution  system  that  is 
equitable  or  believes  that  it  will  take 
large-scale  system  changes  to  comply 
with  this  provision  can  submit  a  waiver 
request  for  our  consideration. 

Collection  of  Agency  Error  Claims 

Prior  to  the  enactment  of  PRWOFL^. 
AE  claims  could  only  be  collected  on  a 
voluntarv  basis.  PRVVORA  amended 
section  13  of  the  FSA  (7  U.S.C.  2022)  to 
subject  all  claims — including  AE 
claims — to  involuntary  collection 
methods.  This  change  was  reflected  in 


the  proposed  rule.  We  received  a  wide 
range  of  comments  in  this  area. 

Is  holding  households  responsible  for  an 
error  that  was  not  their  fault  considered 
good  public  policy? 

Three  State  agencies  commented  that 
using  involuntary  collection  methods  to 
recoup  these  claims  is  not  good  public 
policy  since  the  households  may  not 
even  have  been  aware  of  the  error  prior 
to  the  implementation  of  the 
involuntary  collection  actions.  One 
commenter  stated  that  the  follow-up 
work  necessary  for  the  State  agency  to 
answer  inquiries  as  w^ll  as  conduct 
hearings  takes  up  a  disproportionate 
amount  of  time.  In  addition,  the  same 
commenter  believed  that  the  focus  of 
the  new  provisions  affecting  AE  claims 
should  not  be  on  the  household  but  on 
the  food  stamp  agency  that  caused  the 
error. 

We  recognize  the  commenters* 
concerns  and  are  working  with  State 
agencies  to  reduce  these  types  of  errors. 
However,  a  household  with  an  AE  claim 
did,  in  fact,  obtain  more  benefits  than  it 
was  entitled  to  receive.  But  most 
importantly,  section  13  of  the  FSA  (7 
U.S.C.  2022),  as  amended  by  PRWORA, 
is  clear  that  all  overpayments  are  to  be 
collected.  Any  stipulations  in  the  law  to 
make  special  allowances  for 
overpajTnents  caused  by  agency  errors 
were  removed  by  PRWORA.  Therefore, 
we  believe  that  we  are  following  the 
intent  of  Congress  by  having  State 
agencies  vigorously  pursue  these 
overpayments. 

Why  aren  't  AE  claims  subject  to 
equitable  estoppel? 

Equitable  estoppel  is  a  legal  concept 
adopted  by  a  number  of  States  that 
provides  that  individuals  should  not  be 
held  responsible  for  errors  that  were  not 
their  fault.  The  preamble  of  the 
proposed  rule  at  63  FR  29307  clarified 
that,  since  food  stamps  are  Federal 
benefits.  Federal  law  does  not  allow  for 
an  exception  for  equitable  estoppel  in 
AE  claims.  We  received  three  comments 
regarding  this  issue. 

Two  recipient  interest  groups 
disagreed  with  our  position  on  AE 
claims  and  equitable  estoppel.  They 
believe  that  the  FSA  does  not 
specifically  prohibit  equitable  estoppel, 
especially  since  this  activity  is 
delegated  to  State  agencies.  We  disagree. 
Section  13(a)(2)  of  the  FSA  clearly  states 
that  a  household  "...  shall  be  . . .  liable 
for  the  value  of  any  overissuance  of 
coupons."  This  language  establishes 
that  a  household  must  be  held 
accountable  for  any  claim,  including 
those  caused  by  agency  errors. 


One  State  agency  commented  that  we 
need  to  strengthen  the  fact  that 
equitable  estoppel  does  not  apply  to 
food  stamp  AE  claims.  The  commenter 
suggested  that  we  add  specific  language 
to  the  regulations  indicating  this 
position.  We  do  not  believe  that  this  is 
necessary.  The  discussion  above  and  in 
the  preamble  of  the  proposed  rule 
should  suffice  and  no  change  is  needed 
in  the  final  rule. 

Should  we  have  the  same  rule  for 
dropping  AE  claims  that  exists  in  the 
Supplemental  Security  Income  Progmm 
(SSI)? 

We  received  four  comments 
recommending  that  we  establish  a 
policy  similar  to  SSI  for  waiving  AE 
claims.  In  SSI,  a  claim  may  be  waived 
if: 

(a)  The  overpaid  individual  was 
without  fault  in  connection  with  the 
overpayment,  and 

(b)  Adjustment  or  recovery  of  the 
overpayment  would  either: 

(1)  Defeat  the  purpose  of  the  SSI 
program,  or 

(2)  Be  against  equity  and  good 
conscience,  or 

(3)  Impede  efficient  or  effective 
administration  of  the  SSI  program  due 
to  the  small  amount  involved. 

The  commenters  are  particularly 
interested  in  waiving  AE  claims  that  fit 
criteria  (b)(1)  and  (b)(2)  above.  We 
recognize  that  this  recommendation 
does  have  some  merit.  However,  we 
believe  that  State  agencies  already  have 
similar  authority.  State  agencies  are 
currently  authorized  to  compromise 
claims  when  households  are  unable  to 
pay  because  of  hardship  or  similar 
reasons.  Therefore,  we  do  not  believe 
that  this  change  is  necessary. 

Allotment  Reduction 

The  proposed  rule  introduced  a 
number  of  changes  in  allotment 
reduction  as  a  means  of  claims 
collection.  We  received  a  number  of 
comments  on  these  changes  and 
allotment  reduction  in  general. 

Is  allotment  reduction  now  required  for 
participating  households  with  claims? 

The  proposed  rule  states  that  a  State 
agency  must  use  allotment  reduction  to 
collect  claims  against  participating 
households.  Five  commenters  beheve 
that  State  agencies  should  be  able  to 
choose  whether  to  invoke  allotment 
reduction  against  a  particular 
household.  Foiu-  of  the  commenters 
point  out  that  that  section  13(b)(4)  of  the 
FSA  (7  U.S.C.  2022(b)(4))  was  amended 
by  PRWORA  to  specify  that  claims  are 
to  be  collected  in  accordance  with  ".  .  . 
requirements  established  by  the  State 
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agency  for  .  .  .  electing  a  means  of 
payment.  ,   .   ." 

We  recognize  this  passage  in  the  FSA. 
However,  section  4(c)  of  the  FSA  (7 
U.S.C.  2013(c))  states  that  we  must  issue 
regulations  necessary  for  the  effective 
and  efficient  administration  of  the  FSP. 
As  discussed  earlier  in  this  preamble, 
allotment  reduction  is  the  most  efficient 
collection  method.  Therefore,  we 
believe  that  it  is  within  our  authority  to 
mandate  allotment  reduction.  However, 
to  maintain  the  spirit  of  this  rule,  we  do 
not  object  if  a  State  agency  wishes  to  use 
an  alternative  collection  method.  The 
only  requirement  is  that  the  household 
will  be  paying  off  the  claim  at  least  at 
the  same  level  as  the  amount  that  would 
have  been  collected  through  allotment 
reduction.  This  is  reflected  in 
§  273.18(g)(l)(i)  of  this  rule. 

Doesn  't  allowing  involuntary  allotment 
reduction  for  AE  claims  established 
before  PRWORA  violate  due  process? 

Section  844  of  PRWORA  amended 
section  13  of  the  FSA  (7  U.S.C.  2022)  by 
removing  the  provision  prohibiting 
State  agencies  from  using  involuntary 
allotment  reduction  against  households 
with  AE  claims.  The  proposed  rule 
allows  this  type  of  collection  and  does 
not  exclude  those  AE  claims  that  were 
established  prior  to  the  enactment  of 
PRWORA.  Four  recipient  interest 
groups  submitted  comments  stating  that 
this  change  should  not  apply  to  pre- 
PRWORA  AE  claims.  The  specific 
concerns  of  the  group  are  that:  (1)  The 
law  makes  no  provision  to  apply  the 
allotment  reduction  retroactively  and  (2) 
to  do  so  would  violate  the  household's 
due  process  rights. 

We  recognize  that  PRWORA  is  silent 
on  the  question  of  whether  this 
provision  applies  to  claims  established 
before  the  passage  of  PRWORA. 
However,  we  believe  that  recoupment  of 
all  claims  regardless  of  the  date  of 
establishment  is  consistent  with  and 
implied  by  the  FSA.  Prior  to  PRWORA, 
households  were  still  obligated  to  pay 
AE  claims.  By  allowing  allotment 
reduction  for  pre-PRWORA  AE  claims, 
we  are  simply  introducing  an  additional 
collection  procedure.  We  are  not 
altering  the  status  of  the  claim. 

The  commenters  were  also  concerned 
that  this  action  would  violate  due 
process  rights.  We  shared  this  concern. 
For  this  reason,  when  PRWORA  was 
originally  enacted,  we  instructed  State 
agencies  to  re-notice  households  that 
would  be  affected  by  this  change  in  the 
law.  Since  this  procedure  affects  a 
limited  number  of  cases  and  State 
agencies  have  already  been  notified,  we 
do  not  believe  that  this  needs  to  be 
specified  in  the  final  rule. 


Why  can 't  State  agencies  reduce 
benefits  for  the  first  month  that  a 
household  receives  benefits? 

The  proposed  rule  carried  over  our 
longstanding  policy  not  to  reduce  an 
initial  allotment  to  pay  off  a  claim.  The 
reason  for  this  is  because  the  allotment 
is  frequently  reduced  based  on  when  the 
household's  application  was  filed. 
Three  State  agencies  disagreed  with  this 
policy.  The  commenters  recommended 
that  a  pro-rated  reduction  be  done  based 
on  the  reduced  allotment.  The  State 
agencies  saw  no  reason  why  it  should 
lose  this  month  in  which  the  claim 
could  be  collected. 

While  the  commenters  do  raise  valid 
points,  we  hesitate  to  change  this 
longstanding  policy.  First,  as  stated 
above,  the  household's  allotment  is 
already  reduced.  Second,  there  was  no 
discussion  to  change  this  policy  in  the 
proposed  rule.  The  final  rule  remains 
imchanged. 

As  a  State  agency,  why  can 't  I  collect  a 
claim  from  the  same  household  by  using 
TOP  in  addition  to  allotment  reduction? 

The  proposed  rule  does  not  allow  a 
State  agency  using  allotment  reduction 
to  also  collect  the  claim  ft'om  members 
of  the  same  household  using  TOP.  One 
State  agency  commented  that  it  should 
be  able  to  use  both  methods 
simultaneously.  We  disagree.  TOP  is  for 
non-participating  household  members. 
We  do  not  believe  members  in 
households  that  are  ciuxently  receiving 
benefits  should,  at  the  same  time,  be 
subjected  to  the  delinquent  processing 
charges  imposed  by  TOP.  The  final  rule 
remains  as  proposed. 

Can  State  agencies  use  additional 
collection  methods  against  a  household 
at  the  same  time  while  they  are 
collecting  through  allotment  reduction? 

Foin  commenters  believed  that  State 
agencies  should  be  able  to  use 
additional  non-TOP  collection  methods 
against  a  household  that  is  having  its 
allotment  reduced.  Conversely,  five 
commenters  supported  not  allowing 
additional  collections  in  this 
circiunstance.  State  agencies  regularly 
employ  their  own  methods  to  collect 
food  stamp  recipient  claims.  These 
methods  include  but  are  not  limited  to 
lirnip  sum  and  installment  payments, 
wage  garnishments,  UCB  intercept,  and 
State  tax  refund  and  lottery  winnings 
offsets.  Although  we  provide  the  State 
agency  broad  authority  in  this  area,  we 
do  not  believe  that  it  is  fair  to  the 
household  for  the  State  agency  to 
employ  most  of  these  additional 
collection  methods  when  the  household 
is  already  having  its  allotment  reduced. 


This  is  reflected  in  this  final  rule.  There 
are  two  exceptions  to  this  rule:  (1)  When 
the  additional  payment  is  voluntary;  or 
(2)  when  the  source  of  the  payment  is 
irregular  and  unexpected  such  as  a  State 
tax  refund  or  lottery  winnings  offset. 
(See  §  273.18(g)(1)). 

Why  did  we  increase  the  minimum 
allotment  reduction  amount  for  IPV 
claims  to  $20  per  month? 

Cmrent  regulations  at  7  CFR 
273.18(g)(4)(iii)  limit  the  reduction 
amount  for  an  IPV  claim  to  the  greater 
of  20  percent  of  a  household's  monthly 
entitlement  or  $10  per  month.  The 
proposed  rule  increased  the  $10  to  $20. 
One  recipient  interest  group  objected  to 
this  increase.  The  commenter  believed 
that  this  is  unnecessarily  punitive  to 
households  and  adds  little  increase  in 
collection  receipts  to  State  agencies.  We 
disagree.  We  do  not  believe  that  the 
additional  $10  per  month,  especially 
when  a  household  member  was 
involved  in  such  a  serious  infraction, 
would  create  a  significant  household 
burden.  In  addition,  little  additional 
work  is  needed  by  the  State  agency  to 
collect  the  additional  amounts.  The 
final  rule  remains  unchanged.  (See 
§  273.18(g)(1)). 

Can  State  agencies  ever  reduce  an 
allotment  at  a  rate  greater  than  the 
prescribed  limits? 

The  proposed  rule  set  limits  for  the 
maximum  rate  of  allotment  reduction. 
For  IPV  claims,  the  proposed  rate  is  $20 
or  20  percent  (whichever  is  greater)  of 
the  entitlement  or  allotment.  For  IHE 
and  AE  claims,  the  rate  is  $10  or  10 
percent  of  the  allotment,  whichever  is 
greater.  Two  State  agencies 
recommended  that  they  be  given 
authority  to  reduce  allotments  at  rates 
higher  than  what  we  proposed.  The 
commenters  believe  that  households 
with  additional  income  and  resources 
should  be  able  to  have  their  benefits 
reduced  at  a  greater  percentage. 

We  want  to  make  it  cleeir  that,  with 
the  household's  permission.  State 
agencies  are  able  to  reduce  an  allotment 
at  a  rate  higher  than  the  prescribed 
limit.  This  is  carried  over  into  the  final 
rule.  We  are  not,  however,  allowing 
State  agencies  to  collect  at  higher  rates 
without  this  permission.  Section 
13(b)(3)  of  the  FSA  (7  U.S.C.  2022(b)(3)) 
establishes  these  limits  (the  greater  of  10 
percent  or  $10)  for  IHE  and  AE  claims. 
This  rate  cannot  be  changed.  We  believe 
that  the  doubling  of  this  rate  (to  the 
greater  of  20  percent  or  $20)  is  fair  for 
IPV  claims.  The  final  rule  remains 
unchanged.  (See  §  273.18(g)(1)). 
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Why  allow  State  agencies  to  use  benefit 
entitlement  rather  than  the  actual 
allotment  for  determining  how  much  of 
a  monthly  payment  to  use  for  IPV 
allotment  reductions? 

The  current  regulations  at  7  CFR 
273.18(g)(4)(iii)  required  State  agencies 
to  base  IPV  allotment  reduction  on 
entitlement  rather  than  the  actual 
allotment.  Entitlement  is  what  the 
household  would  have  received  if  the 
individual  who  received  the  IPV  was 
still  participating.  In  the  proposed  rule, 
we  gave  State  agencies  the  option  to  use 
the  actual  allotment  as  the  base.  Three 
recipient  interest  groups  recommended 
!hat  we  just  have  State  agencies  use  the 
allotment  rather  than  entitlement.  The 
commenters  believe  that  basing  the 
reduction  on  entitlement  places  too 
much  of  a  burden  on  households. 

As  discussed  above,  State  agencies  are 
currently  required  to  base  EPV  allotment 
reduction  on  entitlement.  In  the  final 
rule,  we  are  allowing  State  agencies  to 
use  the  allotment  as  the  basis.  This,  in 
itself,  would  provide  relief  to  some 
households.  Requiring  all  State  agencies 
to  base  IPV  benefit  reductions  on 
allotment  at  this  time  would  go  against 
the  spirit  of  this  rule  by  reducing  the 


amount  of  flexibility  afforded  to  State 
agencies.  In  addition,  some  State 
agencies  would  incin  significant  costs 
for  system  changes.  The  final  rule 
remains  unchanged. 

Can  State  agencies  now  use  benefit 
allotment  as  the  basis  for  reducing 
allotments  against  households  that  are 
already  getting  their  benefits  reduced 
based  on  the  entitlement? 

One  State  agency  asked  if  it  can  apply 
this  rule  change  to  households  that  are 
already  getting  their  benefits  reduced 
based  on  the  entitlement.  We  do  not 
place  any  limits  on  the  applicability  of 
this  provision  in  the  final  rule  and  have 
no  objection  to  the  State  agency's 
request. 

Collecting  a  Claim  From  Individuals  in 
Separate  Households 

All  adults  who  were  members  of  the 
household  when  the  overpayment 
occurred  are  responsible  for  repaying 
the  claim.  The  proposed  rule  allows  the 
State  agency  to  pursue  additional 
collection  activity  against  any 
individual  liable  for  the  claim  who  is 
not  currently  a  member  of  a 
participating  household  that  is 
undergoing  allotment  reduction.  Several 


commenters  supported  this  provision. 
One  State  agency  had  the  following 
question: 

Are  State  agencies  required  to  reduce 
the  allotments  of  all  affected  households 
when  two  or  more  individuals 
responsible  for  the  claim  are  now 
receiving  benefits  in  different 
households? 

The  State  agency  is  concerned 
because  many  State  systems  are  not  set 
up  to  accommodate  this  type  of 
simultaneous  collection.  The 
commenter  believes  that  the  State 
agency  should  have  the  option  to  collect 
from  only  one  of  the  participating 
households.  While  there  is  a  definite 
benefit  to  having  simultaneous 
allotment  reductions,  we  recognize  and 
share  the  State  agency's  concern. 
Therefore,  to  maintain  the  spirit  of  this 
final  rule,  we  are  allowing,  but  not 
requiring,  this  type  of  collection.  (See 
§  273.18(g)(1)). 

Using  EBT  Benefits  To  Collect  a  Claim 

The  current  regulations  are  silent  on 
using  EBT  benefits  to  collect  a  claim. 
We  proposed  the  following  policy  in  the 
May  28,  1998  rule: 


Proposed  EBT  Benefits  Claims  Collection  Policy  for  State  Agencies 


You  must  .  .  . 

and  .  .  . 

and.  .  . 

(1)  allow  a  household  to  pay  Its  claim  using 

the  household  must  give  you  written  pemiis- 

the  retention  rules  apply  to  this  collection. 

benefits  from  its  active  food  stamp  EBT  ben- 

sion. 

efit  account 

(2)  allow  payments  from  stale  EBT  benefit  ac- 

the household  must  give  you  written  pemiis- 

the  retention  rules  apply  to  this  collection. 

counts  once  the  account  is  reactivated. 

sion. 

(3)  adjust  the  amount  of  the  claim  by  sub- 

this can  be  done  either  when  establishing  the 

the  retention  rules  do  not  apply  to  this  adjust- 

tracting any  amount  expunged  from  the  claim 

claim  or  anytime  after. 

ment. 

balance. 

An  active  EBT  account,  as  referred  to 
in  the  first  row  of  the  table,  is  one  where 
the  household  readily  has  access  to  the 
account.  Generally,  provided  the 
household  accesses  its  benefit  account 
each  month,  the  account  remains  active. 
If  the  account  is  not  accessed  for  three 
months  or  longer,  the  account  is 
considered  dormant  or  stale.  To  activate 
a  stale  account,  the  household  must  first 
contact  the  State  agency.  An  expunged 
account,  as  referred  to  in  the  third  row 
of  the  table,  is  when  the  State  agency 
erases  the  value  of  the  benefits  from  the 
household's  account  and  reports  to  us 
the  total  amount  expunged  so  that  we 
may  deobligate  the  funding.  No  funds 
are  ever  paid.  This  is  usually  after  no 
benefits  have  been  accessed  from  the 
account  for  one  year.  The  household 
permanently  loses  these  benefits. 

We  received  53  comments  on  this 
comprehensive  proposal.  Six  of  these 


comments  supported  some  aspect  of  this 
proposal.  The  remaining  47  comments 
had  specific  concerns.  Because  of  the 
nature  of  the  comments,  we  are  dividing 
this  discussion  into  two  parts: 
Collecting  Claims  Using  Active  and 
Stale  EBT  Benefits  and  Adjusting  Claims 
using  Expunged  EBT  Benefits. 

Collecting  Claims  Using  Active  and 
Stale  EBT  Benefits 

We  proposed  that  State  agencies  be 
able  to  collect  claims  from  active  or 
stale  EBT  benefit  accounts  with  the 
household's  permission.  State  agencies 
would  retain  the  usual  amounts  for  this 
method  of  collection.  We  received  a 
number  of  comments  on  the  use  of 
collection  method: 


How  can  State  agencies  obtain  funding 
to  implement  this  procedure? 

Two  State  agencies  expressed  concern 
about  obtaining  funding  to  implement 
this  provision.  The  commenters  noted 
that  some  State  agencies  will  need  to 
piuchase  equipment  to  access  EBT 
accounts  and  conduct  these 
transactions.  However,  the  commenters 
provided  no  information  that  these  costs 
are  prohibitive.  Funding  is  available  in 
the  usual  manner  with  State  agencies 
being  compensated  according  to  the 
reimbursement  provisions  for 
administrative  costs  in  section  16(a)  of 
the  FSA  (7  U.S.C.  2025(a)).  hi  addition. 
State  agencies  will  also  receive  the 
regular  retention  amounts  for  these 
collections. 
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What  procedures  must  be  used  when 
State  agencies  access  households'  EBT 
benefit  accounts  to  collect  claims? 

State  agencies  are  to  develop  their 
own  procedures  for  accessing  EBT 
benefit  accounts.  One  recipient  interest 
group  expressed  a  concern  about  the 
security  of  EBT  accounts.  We  agree  with 
the  commenter  that  security  procedures 
must  be  in  place  to  ensure  that  only 
those  workers  that  are  authorized 
actually  gain  access  to  a  household's 
EBT  benefit  account.  To  address  this, 
we  already  have  EBT  system  security 
regulations  in  place  at  7  CFR 
274.12(h)(3).  The  EBT  security 
regulations  include  dual  controls  and 
access  controls  such  as  passwords  for 
those  authorized  to  perform  this 
activity.  Therefore,  there  is  no  need  to 
duplicate  this  regulation  in  §  273.18  of 
this  rule. 

Why  are  these  payments  treated  as  non- 
cash payments? 

The  proposed  rule  specifies  that  a 
collection  using  EBT  benefits  is 
considered  a  non-cash  collection  and 
corresponding  funds  are  not  to  be  drav«i 
from  the  Federal  EBT  account  by  the 
State  agency.  Two  State  agencies  are 
concerned  that  this  policy  will  create 
discrepancies  in  their  account 
receivable  systems.  The  commenters 
believe  that  since  this  non-settling 
transaction  will  not  be  handled  as  a 
cash  transaction,  the  amount  drawn 
from  the  Federal  EBT  account  will  not 
equal  the  withdrawals  firom  the 
households'  accounts. 

We  see  no  reason  why  a  State  agency 
needs  to  draw  down  Federal  funds  only 
to  return  them  at  a  later  date.  Current 
EBT  systems  accommodate  this 
transaction  as  non-settling  without 
difficulty.  The  original  scheme  for  EBT 
repayment  of  claims  was  designed  to  fit 
within  the  current  reporting  and 
retention  processes  State  agencies  have 
in  place  for  coupons.  Payment  via 
coupons  has  always  been  considered  a 
non-cash  transaction  for  retention  and 
reporting  purposes.  The  rule  remains 
unchanged.  (See  §273.18(g)(2)(iii)).  We 
are  available  to  provide  technical 
assistance  if  State  agencies  still  believe 
that  they  are  unable  to  do  this 
procedure. 

Should  we  provide  model  household 
permission  forms  for  State  agencies  to 
use  for  gaining  household  permission 
for  EBT  collections? 

hi  the  proposed  rule,  we  require  that 
collections  from  active  EBT  benefit 
accounts  be  transacted  only  with  the 
written  permission  of  the  household. 
One  recipient  interest  group 


reconunended  that  we  provide  State 
agencies  with  model  authorization 
forms  to  ensure  that  the  household's 
consent  is  informed  and  voluntary.  We 
agree  with  the  commenter  that 
additional  guidance  is  needed  in  this 
area.  However,  in  lieu  of  providing  a 
model  form  (which  stifles  State  agency 
flexibility),  we  are  providing  a  clear 
listing  of  the  minimum  requirements  for 
a  household  permission  form.  This 
listing  serves  the  same  purpose  as  a 
model  form  and  is  found  in 
§273.18(g)(2)(iv)  of  this  final  rule. 

Should  written  permission  be  for  an 
indefinite  period? 

The  preamble  for  the  proposed  rule 
stated  that  a  signed  document  is  not 
necessary  for  each  EBT  collection  if  the 
transaction  was  provided  in  accordance 
with  a  signed  agreement.  We  received 
five  comments  regarding  this  issue.  Two 
commenters  recommended  that  we 
place  a  limit  on  the  length  of  these 
agreements.  We  believe  that  State 
agencies  should  be  able  to  limit  the 
length  of  these  agreements  as  they  wish. 
However,  we  do  not  believe  that  it 
would  be  within  the  spirit  of  this  rule 
to  mandate  that  these  agreements  be 
limited. 

Three  commenters  recommended  that 
a  household  be  allowed  to  revoke  prior 
authorizations.  Since  this  type  of 
collection  is  strictly  voluntary,  we  agree 
with  the  commenters.  This  change  is 
found  in  §273.18{g)(2)(iv)(E)  of  this 
final  rule. 

Does  permission  to  collect  through  EBT 
benefit  accounts  always  need  to  be  in 
writing? 

One  commenter  recommended  that 
State  agencies  be  able  to  use 
documented  verbal  authorization  on  a 
limited  basis.  According  to  the 
commenter,  it  is  practical  and  less 
burdensome  for  both  the  household  and 
the  State  agency  to  be  able  to  conduct 
a  single  transaction  while  obtaining 
authorization  from  the  household  over 
the  telephone.  The  household  woiild 
then  be  sent  a  receipt  documenting  the 
transaction. 

We  concur  with  this  recommendation 
and  are  including  it  in  the  final  rule  at 
§  273.18(g)(2).  This  procedure 
streamlines  the  process  without 
sacrificing  the  rights  of  the  household. 
In  the  case  of  a  misimderstanding,  the 
household  can  always  request  the  retiun 
of  the  benefit  in  a  fair  hearing. 

Is  there  any  way  that  State  agencies  can 
collect  on  a  stale  EBT  benefit  account 
without  receiving  prior  authorization? 

One  conunenter  recommended  that 
State  agencies  be  able  to  collect  without 


prior  written  authorization  from  stale 
EBT  accounts.  They  believe  that  with , 
this  authority  State  agencies  could 
recover,  and  possibly,  close  many 
outstanding  claims.  We  share  the 
commenter's  concern  and  belief. 
Therefore,  we  have  devised  a  procedure 
to  allow  this  type  of  collection  while 
safeguarding  the  rights  of  the 
household. 

In  the  final  rule.  State  agencies  may 
reduce  benefits  from  stale  EBT  accoxmts 
to  collect  claims  using  the  following 
procedure: 

(1)  The  State  agency  mails  or 
otherwise  delivers  to  the  affected 
household  notification  that  the  agency 
intends  to  reduce  the  household's  stale 
EBT  benefit  to  pay  off  an  outstanding 
claim.  (2)  The  notification  specifies  a 
time  period  for  the  household  to 
respond  if  it  does  not  want  its  benefits 
to  be  used  to  pay  off  the  claim.  This 
time  period,  which  is  to  be  established 
by  the  State  agencv.  must  be  at  least  10 
days.  (3)  If  the  household  does  not 
respond  by  the  established  time  period, 
the  State  agency  then  may  reduce  the 
EBT  benefit  account  to  pay  off  the 
claim. 

We  believe  that  this  procedure  strikes 
an  appropriate  balance  between  efficient 
claims  collection  and  household  rights. 
With  this  procedure,  households  can 
easily  pay  off  and  State  agencies  dispose 
of  claims.  In  addition,  any  household 
that  does  not  want  its  benefits  to  be 
reduced  can  simply  prevent  this  by 
notifying  the  State  agency.  (See 
§  273.18(g)(2)). 

Why  can't  State  agencies  involuntarily 
collect  from  an  EBT  account  when  the 
household  was  at  fault? 

Two  State  agencies  believe  that 
permission  should  not  be  needed  at  all 
to  collect  IPV  or  IHE  claims  through 
EBT  benefit  accounts.  We  disagree. 
These  households  are  already 
undergoing  allotment  reduction. 
Allowing  further  involuntary  benefit 
reductions  against  these  households 
undermines  the  intent  of  section 
13(b)(3)  of  the  FSA  (7  U.S.C.  2022(b)(3)). 
This  section  places  a  limit  on  the 
amount  that  a  household's  allotment 
can  be  reduced  to  pay  a  non-fraud 
claim.  We  firmly  believe  that  an  eligible 
household  actively  participating  in  the 
program  should  not  have  additional 
benefits  involuntarilv  taken  away.  The 
EBT  benefit  collection  methods  and 
procedures  discussed  above  strike  a 
balance  between  efficient  and  effective 
claim  collection  from  EBT  benefits 
while  ensuring  household  rights  and 
access  to  those  benefits. 
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Collecting  Claims  using  Expunged  EBT 
Benefits 

An  expunged  EBT  benefit  is  a  benefit 
that  has  been  removed  from  a 
household's  account  because  the 
account  is  not  being  used.  Benefits  are 
expunged  when  the  account  is  not 
accessed  for  one  year.  Since  these 
benefits  were  never  used,  we  proposed 
that  they  be  subtracted  from  the  claim 
amount  and  recorded  as  an  adjustment. 
Also,  because  this  is  not  considered  a 
collection,  there  would  be  no  retention. 
We  received  a  number  of  comments  on 
the  use  of  expunged  benefits  to  adjust 
claims. 

Should  State  agencies  receive  retention 
when  using  expunged  benefits  for 
claims? 

State  agencies  generally  retain  35 
percent  of  IPV  collections  and  20 
percent  of  IHE  collections.  In  the 
proposed  rule,  we  do  not  allow  State 
agencies  any  retention  for  reducing 
claim  balances  with  expunged  benefits. 
We  received  15  comments 
recommending  that  State  agencies 
receive  the  retention  amount  for  these 
transactions.  The  commenters  believe 
the  retention  for  collecting  claims 
should  be  a  reward  for  a  State  agency's 
comprehensive  effort  to  establish  and 
pursue  the  claim.  The  fact  that  the  claim 
is  reduced  because  it  is  an  expunged 
(rather  than  an  active  or  stale)  benefit 
should  not  matter. 

We  recognize  that  establishing  and 
pursuing  a  claim  is  labor-intensive  and 
costly.  Requesting  retention  for 
expunged  benefit  adjustments  is  not 
unreasonable.  However,  we  are  vmable 
to  comply  with  this  request  because  we 
cannot  provide  retention  for 
"collecting"  an  amount  that  no  longer 
exists.  This  provision  remains  as 
proposed.  (See  §273.18(g)(2){ii)(C)). 

Is  proposing  not  allowing  retention  for 
expunged  benefits  the  first  step  towards 
classifying  all  non-cash  payments  as 
non-retention  eligible? 

Three  commenters  considered  it  a 
dangerous  trend  to  propose  not  allowing 
retention  for  expunged  benefits.  They 
believe  that  this  is  the  first  step  towards 
classifying  all  non-cash  payments  as 
non-retention  eligible.  Non-cash 
payments  currently  include  payments 
made  from  active  and  stale  EBT  benefit 
accounts,  allotment  reduction,  and  food 
coupons. 

We  proposed  not  allowing  retention 
for  expunged  benefits  because  this  is  an 
adjustment  rather  than  a  collection. 
Since  the  benefits  have  already  been 
returned  to  the  Federal  government, 
there  is  no  net  gain  by  applying  the 


expunged  amount  agamst  a  claim.  This 
is  not  the  case  with  non-cash  claims 
collections.  As  such,  State  agencies 
need  not  be  concerned  about  us 
classifying  non-cash  payments  as  non- 
retention  eligible.  Unless  we  receive  a 
legislative  mandate,  we  carmot  foresee 
us  changing  this  policy.  We  strongly 
believe  that  retention  should  remain  an 
inherent  part  of  the  claims  collection 
process. 

Doesn't  using  expunged  benefits  to 
adjust  a  claim  adversely  impact  basic 
accounting  procedures? 

Two  commenters  are  concerned  that 
allowing  State  agencies  to  reduce  a 
claim  using  expunged  benefits  would 
adversely  impact  accounting  treatment 
and  procedures.  When  benefits  are 
expunged,  obligations  and  issuances  are 
reduced.  In  effect,  the  benefits  no  longer 
exist  as  if  they  were  never  issued. 
Therefore,  according  to  one  of  the 
commenters,  it  is  not  logical  to  reduce 
a  claim  balance  by  benefit  amoimts  that 
no  longer  exist. 

We  cigree  with  the  commenters  that 
the  benefit  amoimts  no  longer  exist. 
However,  we  do  believe  that  we  have 
the  authority  and  that  it  is  appropriate 
to  allow  balance  adjustments  based  on 
expunged  benefits.  This  ability  is  based 
on  section  13(a)(1)  of  the  FSA  (7  U.S.C. 
2022(a)(1))  which  clearly  provides  us 
with  broad  authority  to  adjust  any 
claim.  The  appropriateness  is  based  on 
the  fact  that  the  funds  were  available  to 
the  household  and  never  actually  used. 

Are  State  agencies  required  to  reduce 
claim  balances  with  expunged  benefits? 

Six  commenters,  mostly  recipient 
interest  groups,  supported  making  this 
procedure  a  requirement.  We  received 
13  comments,  mostly  from  State 
agencies,  that  do  not  want  this 
procedure  to  be  a  requfrement.  These 
State  agencies  stated  that  requiring  this 
procedure  for  all  claims  woiild  be 
biudensome,  costly,  and  require 
significant  system  changes.  State 
agencies  would  need  to  track  benefits 
issued  and  subsequently  expunged  for 
an  extended  period. 

While  we  believe  that  there  are 
definite  benefits  for  using  expunged 
benefits  to  reduce  claims,  we  recognize 
that  this  change  may,  in  fact,  create  a 
burden  for  some  State  agencies.  We  also 
recognize  that  current  system 
limitations  and  general  household 
dynamics  may  make  this  requirement 
somewhat  difficult  for  State  agencies  to 
implement.  Therefore,  we  are  modifying 
this  requirement  to  include  only  those 
expunged  benefits  for  which  State 
agencies  become  aware.  State  agencies 
are  to  develop  thefr  own  procedures 


regarding  applicability,  limits  and  use. 
We  are  not  requiring  State  agencies  to 
overhaul  their  EBT  systems  to  conform 
to  this  new  procedure.  (See 
§273.18(g)(2){ii)(C)). 

Can  State  agencies  reduce  IPV  claims  by 
using  expunged  EBT  benefits? 

One  State  agency  commented  that  we 
should  not  allow  expunged  EBT  benefits 
to  be  used  to  reduce  IPV  claims.  The 
commenter  believes  that  this  allows 
violators  to  avoid  thefr  liability.  We 
disagree.  Expunged  benefits  are  benefits 
that  a  recipient  was  once  entitled  to  use. 
By  not  using  the  benefits,  the  household 
did  experience  a  loss.  Therefore,  we  do 
not  believe  that  a  liability  is  being 
avoided  by  allowing  this  type  of 
collection  for  EBT  benefits.  The  final 
rule  allows  State  agencies  to  offset  all 
claims  with  expunged  benefits. 

Can  State  agencies  reduce  trafficking 
claims  by  using  expunged  EBT  benefits? 

Three  recipient  interest  groups 
believed  that  expimged  benefits  should 
also  be  used  to  reduce  trafficking 
claims.  We  agree.  We  believe  that  it  is 
important  to  maintain  a  consistent 
policy  in  the  application  of  expunged 
EBT  benefits  against  claims.  Therefore, 
the  final  rule  reflects  that  expunged  EBT 
benefits  can  be  applied  to  any  claim. 
(See§273.18(g)(2)(ii)(C)). 

Do  the  expunged  benefits  need  to  be  for 
the  same  month  of  the  overissuance  to 
be  applied  to  a  claim? 

Six  comments  were  received 
requesting  clarification  regarding 
whether  the  expunged  benefits  needed 
to  be  for  the  month  of  the  overissuance. 
Some  commenters  believed  that  the 
expunged  benefits  should  be  only  for 
the  month  of  issuance.  Other 
commenters  expressed  concern  about 
not  always  being  able  to  match  up  the 
expunged  benefit  with  the  overpayment. 
We  recognize  that  for  some  State 
agencies  matching  up  the  benefits  with 
the  overpayment  may  be  difficult  emd 
burdensome.  For  this  reason,  we  are 
providing  latitude  in  this  area  by 
allowing  States  to  apply  expunged 
benefits  to  any  overissuance.  (See 
§273.18(g)(2)(ii)(C)). 

Where  in  this  rule  is  the  final  policy  on 
using  EBT  benefits  to  collect  claims? 

The  final  policy,  including  changes 
based  on  the  comments  addressed 
above,  is  at  §273. 18(g)(2). 

Intercept  of  Unemployment 
Compensation  Benefits 

The  proposed  rule  gives  State 
agencies  the  option  to  reduce  a  person's 
unemployment  compensation  benefit 
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(UCBJ  to  pay  off  a  claim.  Section 
13(c)(3)  of  the  FSA  (7  U.S.C.  2022(c)(3)), 
however,  requires  that  the  State  agency 
first  obtain  a  court  order  or 
authorization  from  the  individual  prior 
to  reducing  the  UCB.  One  State  agency 
objected  to  this  requirement.  We 
recognize  that  this  requirement  makes  it 
more  difficult  for  State  agencies  to  use 
this  method  effectively.  However,  we 
cannot  change  this  requirement,  since  it 
is  specified  in  the  FSA.  As  a  result,  this 
requirement  remains  in  the  final  rule. 
(See  §  273.18(g)(6)). 

Offsetting  Restored  Benefits 

The  proposed  rule  continued  our 
longstanding  policy  that  State  agencies 
are  to  ofi^set  restored  benefits  owed  to  a 
household  by  the  amount  of  any 
outstanding  claim.  A  restored  benefit  is 
a  benefit  from  a  prior  month  that  the 
household  was  entitled  to  but  never 
received.  Five  recipient  interest  groups 
objected  to  this  provision.  The 
commenters  believe  that  a  households 
should  receive  the  full  amount  of  any 
benefits  that  are  restored.  They  cite  a 
recent  court  ruling,  Lopez  v.  Espy,  83 
F.3d  1095  (9th  Cir.  1996).  in  which  the 
court  made  this  ruling. 

We  are  aware  of  this  ruling.  However, 
there  is  another  court  ruling,  Dunn  v. 
Secretary  of  U.S.  Department  of 
Agriculture,  921  F.2d  365  (1st  Cir, 
1990),  in  which  oiu:  policy  was  upheld. 
We  continue  to  believe  that  it  is  within 
our  authority  to  have  State  agencies 
offset  benefits  prior  to  restoration.  The 
final  rule  remains  unchanged.  (See 
§  273.18(g)(3)). 

Collection  Limits 

The  proposed  rule  did  not  place  a 
limit  on  how  much  can  be  collected 
from  a  household  during  any  given  year. 
Three  recipient  interest  groups 
recommended  that  a  household  should 
not  be  subject  to  collection  amoimts  that 
total  over  15  percent  of  the  household's 
annual  income.  The  commenters  believe 
that  the  proposals  allowing 
simultaneous  collection  methods 
against  the  same  households  will  result 
in  some  households  being  subject  to 
onerous  collection  burdens.  We  do  not 
believe  that  this  limitation  is  necessary. 
State  agencies  have  the  ability  to 
compromise  the  claim  if  paying  off  the 
claim  is  too  much  of  a  burden  on  the 
household.  In  addition,  the  average 
claim  established  in  fiscal  year  1999  is 
$427.  We  do  not  believe  that  collecting 
this  claim,  especially  in  installments,  is 
a  severe  burden.  Finally,  involuntary 
allotment  reduction  is  afready  capped  at 
20  percent  or  $20  for  IPV  claims  and  10 
percent  or  $10  for  IHE  and  AE  claims. 


Based  on  the  above,  the  final  rule 
remains  unchanged. 

Interstate  Claims 

The  proposed  rule  at  §  273.18(k) 
required  that  State  agencies  accept 
transfers  of  claims  from  other  State 
agencies  if  it  is  discovered  that  the 
household  is  receiving  food  stamp 
benefits  within  the  receiving  State.  A 
total  of  1 7  comments  were  received 
regarding  this  proposal.  While  all 
commenters  agreed  with  retaining  this 
proposal  (at  least)  as  an  option,  15  of  the 
commenters  did  not  support  making 
this  proposal  a  requirement.  Six 
commenters  stated  that  frequent  moves 
by  recipients  and  the  absence  of  a 
national  recipient  database  make  this 
proposal  difficult  to  manage.  In 
addition,  seven  commenters  expressed 
concerns  with  problems  associated  with 
fair  hearing  procedures  and 
coordination  involving  interstate  claims. 

We  recognize  that  differences  among 
State  agencies  and  the  absence  of  a 
national  recipient  database  does  make 
this  proposal  difficult  to  manage.  In 
addition,  we  also  recognize  that  the 
advent  of  the  Treasury  Offset  Program 
has  made  the  collection  of  interstate 
claims  for  the  originating  State  agency 
much  easier.  Therefore,  we  are  dropping 
this  proposal  from  the  final  rule. 
Transferring  claims  between  States  will 
remain  an  option.  Even  though  this  will 
remain  an  option,  we  strongly 
encourage  State  agencies  to  work 
together  to  utilize  this  procedure  as 
much  as  possible. 

Providing  Refunds  for  Overpaid  Claims 

In  the  proposed  rule,  a  State  agency 
is  to  provide  a  refund  to  the  household 
for  an  overpaid  claim  as  soon  as 
possible  after  the  State  agency  becomes 
aware  of  the  overpayment.  Four 
commenters  recommended  that  "as 
soon  as  possible"  be  defined  as  30  days. 
We  agree  with  the  commenters  that  a 
refund  needs  to  be  prompt.  However, 
the  existing  language  already  requires 
the  State  agency  to  do  everything  within 
its  control  to  provide  a  prompt  refund. 
Therefore,  the  final  rule  remains 
unchanged.  (See  §  273.18(h)). 

Retention  Rates 

Prior  to  PRWORA,  the  retention  rates 
for  collections  by  a  State  agency  were  50 
percent  for  EPV  claims  and  25  percent 
for  IHE  claims.  Section  844  of  the 
PRWORA  changed  these  rates  by 
amending  section  16(a)  of  the  FSA  (7 
U.S.C.  2025(a)).  The  new  rates  are  35 
percent  for  IPVs  and  25  percent  for 
IHEs.  The  proposed  rule  reflected  this 
change. 


Eight  State  agencies  opposed  this 
reduction  to  the  retention  rates.  In 
addition,  one  State  agency 
recommended  a  10  percent  retention  for 
AE  claims.  We  recognize  the  effects  of 
the  lower  retention  rates  on  State 
agencies.  However,  since  these 
percentages  are  set  by  legislation,  we 
cannot  change  the  rates.  As  a  result,  the 
final  rule  contains  the  lower  rates 
mandated  by  Congress.  (See 
§273.18(k)). 

The  proposed  rule  also  authorized  35 
percent  retention  for  IHE  collections  via 
UCB  offset.  One  State  agency 
reconmiended  that  State  agencies  have 
an  option  to  retain  either  35  percent  or 
20  percent  for  these  collections. 
Programming  costs  to  separately  track 
these  collections,  according  to  the  State 
agency,  outweigh  the  additional  revenue 
generated  by  the  higher  retention  rate. 
We  understand  the  State  agency's 
concern.  However,  since  this  percentage 
is  set  by  legislation,  we  cannot  change 
this  rate.  The  final  rule  remains 
imchanged. 

Bankruptcy 

The  current  regulations  at  7  CFR 
273.18(k)  authorize  State  agencies  to  act 
on  our  behalf  when  households  file  for 
bankruptcy.  We  did  not  propose  any 
changes  to  this  policy.  Two  State 
agencies  did,  however,  submit 
comments  on  bankruptcy. 

Can  IPV  claims  be  discharged  because 
of  bankruptcy? 

On  March  24,  1998,  the  Supreme 
Court  in  Cohen  v.  de  la  Cruz,  523  U.S. 
213  (1998),  ruled  that  a  fraud  debt 
cannot  discharged  in  bankruptcy.  One 
State  agency  asked  whether  this  ruling 
applies  to  IPV  claims. 

The  answer  to  this  inquiry  depends 
on  how  the  IPV  was  initially 
determined.  As  discussed  earlier  in  this 
preamble,  there  are  four  ways  that  State 
agencies  determine  IPVs:  (1)  An  ADH, 
(2)  a  court  hearing,  (3)  a  signed  waiver 
to  an  ADH  and  (4)  a  disqualification 
consent  agreement  (DCA).  If  the  IPV  was 
determined  through  a  court  hearing  or 
an  ADH  then  we  believe  that  this  is  a 
finding  of  actual  fraud  and  the  Cohen 
decision  would  apply  Whother  this 
finding  of  actual  fraud  applies  to  the 
signed  ADH  waiver  or  the  DCA  depends 
on  whether  the  affected  individual  is 
admitting  to  committing  fraud  or  guilt 
when  he  or  she  signs  the  document.  Our 
current  regulations  at  7  CFR  273.16 
allow  for  individuals  to  accept 
disqualifications  without  admitting 
guilt.  In  these  instances,  we  believe  that, 
since  there  is  no  actual  fraud 
determination,  the  resulting  IPV  claim 
may  potentially  be  dischargeable  in  a 
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bankruptcy  proceeding.  Since  this 
determination  must  be  made  on  a  claim- 
by-claim  basis,  being  dependent  on 
State-developed  notices,  we  are  not 
specifying  any  set  policy  in  this  final 
rule. 

Why  can't  food  stamp  recipient  claims 
be  routinely  excluded  from  bankruptcy? 

One  State  agency  asked  why  recipient 
claims  cannot  be  routinely  excluded 
from  bankruptcy  like  other  Federal 
debts.  In  view  of  the  complexities 
involved,  we  will  be  examining  this 
issue  more  closely  and  address  it  in  a 
future  rulemaking. 

Accounting  Procedures 

Accounting  procedures  for  State 
agencies  to  follow  for  recipient  claims 
were  outlined  in  §273.18(o)  of  the 
proposed  rule  (63  FR  29329).  States  use 
these  procedures  to  obtain  the 
summarized  data  to  be  reported  on  the 
Status  of  Claims  Against  Households 
(FNS-209)  report.  We  received  one 
comment  on  reporting  this  data. 

How  will  these  new  procedures  affect 
the  FNS-209  report? 

One  State  agency  objects  to  any 
additional  reporting  requirements.  The 
commenter  also  believes  that  the  FNS— 
209  needs  to  be  modified  to  captiu-e  the 
appropriate  data  and  there  should  be  no 
redundant  reporting  of  data. 

The  FNS-209  is  being  revised  to 
reflect  the  changes  brought  about  by  this 
rule.  We  will  publish  a  60-day  notice  on 
the  new  form  to  provide  you  with  an 
opportunity  to  comment.  The  new  FNS- 
209  will  contain  only  that  information 
that  we  absolutely  need  for  Federal 
program  management.  In  addition,  there 
will  be  no  redundancy  with  any  of  our 
other  forms  or  reporting  requirements. 

Delinquency  and  Processing  Charges 

The  proposed  rule  allows  for 
delinquenc\  and  processing  charges  to 
be  charged  against  households  with 
delinquent  claims.  We  received  a 
number  of  comments  on  this  issue. 

What  authority  do  we  have  to  impose 

these  charges? 

One  recipient  interest  group 
questioned  whether  imposing  these 
charges  on  households  is  authorized  by 
the  FSA.  The  FSA  is  silent  on  this  issue. 
The  Debt  Collection  Act  of  1982,  31 
U.S.C.  3717,  as  amended,  (DCA)  allows 
for  a  charge  to  cover  the  cost  of 
processing  or  handling  a  delinquent 
claim  Since  these  charges  are 
authorized  in  the  DCA  and  are  not 
e.xpresslv  prohibited  in  the  FSA.  we  are 
able  to  include  these  charges  in  the  final 
rule. 


What  do  we  mean  by  imposing 
processing  charges  on  households? 

Three  commenters  questioned  the 
appropriateness  of  this  provision.  The 
commenters  believed  that  imposing 
these  charges  is  an  unfair  and 
unnecessary  biu-den  on  recipients.  Two 
of  the  commenters  stated  that  imposing 
processing  charges  on  recipients  was 
not  cost  effective  and  placed  an 
additional  burden  on  State  agencies. 

We  want  to  clarify  that  the  only 
charges  authorized  by  this  final  rule  are 
the  processing  charges  that  are  imposed 
by  Treasury  for  activity  connected  with 
the  TOP.  Since  these  charges  are 
automatically  imposed  by  Treasury,  we 
have  no  choice  but  to  accept  the 
existence  of  these  charges.  As  far  as 
passing  these  charges  onto  the 
household,  this  provision  only  affects 
delinquent  claims  that  are  suhmitted  to 
Treasury.  Therefore,  any  household 
whose  claim  remains  current  will  not  be 
affected  by  additional  charges.  (See 
§273.18{n)(3)). 

Treasury's  Offset  Programs 

In  the  proposed  rule,  we  referred  to 
Treasure's  methods  of  collecting 
delinquent  debts  as  the  "Federal  Claims 
Collection  Methods."  We  are  now 
referring  to  these  methods  as  Treasury's 
Offset  Programs  (TOP),  which  is 
consistent  with  the  name  used  by 
Treasury'.  TOP  is  authorized  by  the 
section  3701  of  the  DCA,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  Pubhc  Law  104-134.  (DCIA). 

TOP  encompasses  several  collection 
methods  and  approaches.  These 
methods  and  approaches  currendy 
include  offsetting  Federal  payments 
such  as  Federal  income  tax  refunds. 
Federal  salary,  retirement  benefits  and 
other  payments.  TOP  also  includes  a 
broad-scope  collection  effort  called 
cross-servicing. 

We  began  offsetting  Federal  tax 
refunds  (referred  to  as  FTROP)  as  a  two- 
State  demonstration  project  in  1992. 
The  program  has  grown  exponentially 
since  that  time  and  FTROP  became  a 
permanent  collection  method  in  1995. 
In  calendar  year  1998,  FTROP 
collections  surpassed  $65  million.  Like 
FTROP.  Federal  salar>'  offset  became 
permanent  in  1995.  Both  FTROP  and 
Federal  salary  offset  were  incorporatefl 
under  TOP  with  the  implementatijon  of 
DCL\. 

The  proposed  rule  introduced 
administrative  offset  and  cross-servicing 
into  the  mix  of  Federal  collection 
programs  under  TOP  that  will  affect 
households  and  individuals  with  food 
stamp  recipient  claims.  Administrative 
offset  is  an  lunbrella  name  for  offsets 


conducted  against  Federal  payments 
due  to  individuals  with  delinquent 
debts.  An  agency  in  Treasury,  the 
Financial  Management  Service  (FMS).  is 
currently  phasing  in  the  implementation 
of  administrative  offset.  These  payments 
come  fi-om  a  variety  of  sources, 
including,  with  some  restrictions,  social 
security  and  black  lung  benefits.  FMS 
pubUshed  a  final  rule  (63  FR  71204)  on 
December  23, 1998,  describing  what  the 
restrictions  will  be  and  how  this 
program  will  work. 

Cross-servicing  is  a  comprehensive 
collection  approach  mandated  by  the 
DCIA  and  currently  being  implemented 
by  Treasury.  This  approach 
encompasses  administrative  offsets  as 
well  as  vigorously  pursuing  claims  by 
using  other  collection  actions  such  as 
contacting  the  individual  directly  and 
employing  collection  agencies.  Since 
the  best  way  to  implement  this 
provision  of  the  amended  DCA  is  still 
being  determined,  we  do  not  include 
specific  instructions  or  procedures  for 
cross-servicing  in  this  proposed  or  final 
rule.  However,  the  specific  collection 
actions  used  in  cross  servicing  are 
already  authorized  by  existing  agency, 
Departmental,  and  Treasury  rules. 
Therefore,  we  do  not  believe  that  any 
further  regulations  are  necessary  to 
implement  cross-servicing. 

Changes  in  Procedures  and  Inclusion  in 
this  Final  Rule 

TOP  has  proved  to  be  a  dynamic 
program.  Both  Treasury's  and  our 
procedures  are  regularly  being  updated 
to  increase  efficiency  as  well  as  adapt  to 
the  logistics  and  demands  of  the 
program.  We  did  not  foresee  this  degree 
of  change  when  we  originally  drafted 
the  proposed  rule.  We  now  realize  that, 
because  of  the  dynamic  nature  of  TOP 
and  cross-servicing,  any  regulation 
containing  prescriptive  procedural 
language  on  TOP  and  cross-servicing 
•  will  soon  become  obsolete.  For  this 
reason,  we  are  taking  a  different 
approach  in  this  final  rule. 

Many  of  the  procedural  aspects  foimd 
in  the  proposed  rule  and  in  the  existing 
regulation  at  7  CFR  273.18(g)(5)  and 
(g)(6)  are  removed  fi-om  the  final  rule. 
The  final  rule  only  includes  the 
language  necessary  to: 

(1)  Mandate  TOP  participation; 

(2)  Follow  procedures  required  by 
law; 

(3)  Follow  procedures  dictated  by  us 
and  Treasury;  and 

(4)  Protect  the  rights  of  households 
and  individuals. 

However,  this  does  not  mean  that 
State  agencies  no  longer  need  to  follow 
these  procedures.  We  will  be  providing 
these  procedures  (with  any  revisions)  to 
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State  agencies  via  memo  and  similar 
formats  that  can  be  revised  as  necessary. 
These  procedures  will  also  be  available 
on  the  Internet,  and  we  welcome  the 
public's  comments,  questions,  and 
suggestions  regarding  the  procedures. 
Our  Internet  address  is  http://www. 
usda.gov/ftis. 

We  received  a  total  of  43  comments 
on  TOP.  We  address  all  of  the 
comments,  including  those  dealing  with 
the  prescriptive  procedures  that  we  are 
not  including  in  this  final  rule. 

Is  requiring  that  State  agencies  refer  all 
delinquent  claims  to  TOP  inconsistent 
with  section  13  of  the  FSA? 

The  proposed  rule  states  that  a  State 
agency  must  refer  to  TOP  all  claims  that 
are  delinquent  for  at  least  six  months. 
One  commenter  believes  that  this  is 
inconsistent  with  the  FSA.  Section 
13(b)(l){C)  of  the  FSA  (7  U.S.C. 
2022(b)(4))  was  amended  by  PRWORA 
to  provide  Federal  salary  offset  and 
FTROP  (now  rolled  into  TOP)  as 
collection  methodologies  that  State 
agencies  may  use.  Section  13(b)(4)  of  the 
FSA  (7  U.S.C.  2022(b)(4))  was  amended 
by  PRWORA  to  specify  that  claims  are 
to  be  collected  in  accordance  with  ". . . 
requirements  established  by  the  State 
agency  for  . . .  electing  a  means  of 
payment.  ..."  The  commenter  believes 
that  it  should  be  left  up  to  the  State 
agency  to  determine  what  claims  should 
be  submitted  to  TOP. 

We  recognize  this  language  exists  in 
the  FSA.  However,  only  delinquent 
claims  are  submitted  to  TOP.  The  claim 
would  not  become  delinquent  if  the 
State  agency  was  regularly  collecting  the 
claim  through  the  other  methods.  We 
are  tasked  by  section  4(c)  of  the  FSA  (7 
U.S.C.  2013(c))  to  issue  regulations 
necessary  for  the  effective  and  efficient 
administration  of  the  FSP.  TOP  has 
proved  to  be  a  highly  effective  and 
efficient  method  for  collecting 
delinquent  debts.  Therefore,  we  believe 
that  it  is  within  our  authority  to  require 
that  State  agencies  use  TOP  for 
delinquent  claims.  The  final  rule 
remains  unchanged.  (See  §273.18(n)(l)). 

Why  do  we  need  to  refer  AE  claims  for 
TOP? 

In  the  proposed  rule,  claims 
delinquent  for  six  months  or  more, 
including  AE  claims,  must  be  referred 
for  TOP.  One  commenter  objected  to 
this  requirement.  According  to  the 
conunenter,  we  should  not  penalize 
persons  who  are  working  and  trying  to 
become  self-sufficient  by  taking  their  tax 
retujn  and  other  Federal  payments  to 
pay  a  claim  that  was  the  fault  of  the 
State  agency. 


Even  though  the  State  agency  made 
the  mistake,  the  household  still  received 
more  benefits  than  it  was  entitied  to 
receive.  Section  13(a)(2)  of  the  FSA  (7 
U.S.C.  2022(a)(2))  clearly  states  that  any 
overpayment  should  be  pursued.  This 
includes  overpayments  caused  by 
agency  errors.  PRWORA  amended 
section  13(b)  of  the  FSA  (7  U.S.C. 
2022rb))  by  removing  any  restrictions 
against  what  involimtary  collection 
methods  can  be  used  against  AE  claims. 
Since  only  delinquent  claims  are 
referred  for  TOP,  the  household  has 
ample  opportunity  to  make 
arrangements  to  repay  the  overpayment 
prior  to  the  claim  becoming  delinquent. 
Therefore,  State  agencies  must  refer  AE 
claims  for  TOP. 

When  must  a  State  agency  remove  a 
debt  from  the  TOP? 

Clarification  is  needed  as  to  when  a 
debt  needs  to  be  removed  from  the  TOP. 
We  combine  the  proposed  rule  with 
current  policy  to  reach  the  following 
procedure  that  is  reflected  in  the  final 
rule: 

You  must  remnvp  a  debt  from  TOP  if 
any  of  the  lollowmg  occurs: 

(1)  you  discover  that  the  debtor  is  a 
member  of  a  food  stamp  household 
undergoing  allotment  reduction; 

(2)  the  claim  is  paid  up  or  the  claim 
is  disposed  of  through  a  hearing, 
termination,  compromise  or  any  other 
means; 

(3)  we  or  Treasury  instruct  you  to 
remove  the  debt; 

(4)  you  discover  that  the  claim  was 
referred  in  error;  or 

(5)  you  make  arrangements  with  the 
household  to  resume  payments. 

We  strongly  believe  that  it  is  improper 
to  keep  a  debtor  in  TOP  while 
simultaneously  reducing  the 
household's  allotment.  This  is  discussed 
in  the  Allotment  Reduction  section  of 
•this  preamble  and  reflected  in 
§  273.18(n)(4)  of  this  final  rule. 

Can  State  agencies  submit  claims  for 
TOP  that  are  delinquent  for  less  than 
180  days? 

The  proposed  rule  requires  State 
agencies  to  refer  all  claims  that  are 
delinquent  for  180  days  or  more  to  TOP. 
One  State  agency  proposed  that  State 
agencies  be  allowed  to  submit  claims 
that  are  delinquent  for  less  than  180 
days. 

While  this  recommendation  does  have 
merit,  we  are  hesitant  to  allow  States  to 
submit  claims  less  than  180  days 
delinquent  at  this  time.  The  reason  for 
this  is  that  claims  referred  to  TOP  incur 
various  processing  and  collection 
charges  that  are  passed  on  to  the 


individual.  The  six  month  time  frame 
provides  the  household  and  individuals 
with  ample  opportunity  to  pay  off  the 
claim  without  incurring  these  additional 
processing  and  collection  charges.  The 
rule  remains  unchanged.  (See 
§273.18(n)(l)). 

Doesn't  TOP  remove  the  ability  for  State 
agencies  to  work  with  individuals  to 
persuade  them  to  pay  regularly? 

One  State  agency  commented  that 
requiring  claims  to  be  referred  to  TOP 
based  on  our  definition  of  delinquency 
would  impair  its  ability  to  persuade 
clients  to  pay  their  claim  We  disagree. 
We  believe  that,  in  fact,  this  will 
enhance  the  State  agency's  ability  to 
secure  payment.  The  threat  of  referral  to 
TOP  will  spur,  rather  than  hamper, 
additional  collections.  In  addition,  the 
State  agency  is  to  remove  an  individual 
from  TOP  if  it  makes  arrangements  for 
that  person  resumes  repaying  the  claim. 
This  is  reflected  in  the  final  rule  at 
§273.18{n)(4). 

How  often  are  State  agencies  to  submit 
delinquent  claims  for  TOP? 

Section  3716(c)(6)  of  the  DCA  requires 
that  State  agencies  refer  to  Treasury  all 
claims  that  are  delinquent  for  more  than 
180  days.  Currently,  State  agencies 
submit  all  delinquent  claims  at  the  same 
time  each  year  to  TOP.  The  proposed 
rule  does  not  provide  specific  time 
frames  for  this  referral.  One  State  agency 
asked  for  flexibility  in  the  time  frame  for 
submitting  claims  for  TOP.  The 
commenter  said  that  it  may  be 
burdensome  to  submit  these  claims  all 
at  once. 

We  are  currently  working  with 
Treasury  and  State  agencies  to 
determine  the  optimal  time  frame  for  all 
agencies  involved  in  this  endeavor.  We 
share  the  State  agency's  concern  and 
will  try  to  develop  flexible  procedures. 
Our  intention  is  to  balance  this  referral 
requirement  with  a  State  agency's 
ability  to  do  more  frequent  submissions. 
Since  this  is  a  procedural  rather  than  a 
regulatory  issue,  it  is  not  included  in 
this  final  rule. 

Why  can 't  State  agencies  combine 
judgment  with  non-judgment  claims 
when  referring  claims  to  TOP? 

A  claim  reduced  to  judgment  is  a 
claim  that  is  part  of  a  court  order.  State 
agencies  routinely  combine  claims  for 
the  same  individual  into  one  claim  for 
submittal  to  TOP.  In  the  proposed  rule, 
we  do  not  allow  State  agencies  to 
combine  a  claim  reduced  to  judgment 
with  a  claim  not  reduced  to  judgment. 
The  reason  for  that  is  the  10-year  limit 
for  referring  non-judgment  cases. 
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Since  this  issue  is  procedural  in 
nature,  we  are  not  including  this  in  the 
final  rule.  However,  we  are  currently 
working  with  Treasiuy  and  State 
agencies  to  find  a  way  to  accommodate 
this  request. 

Do  State  agencies  really  need  to  identify 
the  type  of  claim  when  submitting  the 
claim  for  TOP? 

We  proposed  that  State  identify  the 
type  of  claim  (IPV,  IHE,  or  AE)  when  it 
is  referred  to  TOP.  State  agencies  need 
to  identify  the  type  of  claim  for 
retention  purposes.  Four  State  agencies 
responded  by  stating  that  this  would  be 
a  burden  and.  in  some  cases,  system 
changes  would  be  needed  to  comply 
with  this  proposal. 

We  recognize  that  this  may  be  a 
problem  for  some  State  agencies  and, 
therefore,  will  not  include  this  as  a 
requirement  for  TOP  referral.  Also, 
since  this  is  procedural  rather  than 
regulatory,  any  further  actions  regarding 
this  issue  will  take  place  outside  the 
realm  of  these  regulations. 

Are  additional  review  procedures  really 
needed  for  salary  offset? 

In  the  proposed  rule,  State  agencies 
must  review  the  records  of  individuals 
identified  as  Federal  employees  to 
ensure  that  the  debt  is  eligihle  for  salar\' 
offset.  One  State  agency  did  not  believe 
that  this  additional  review  is  necessary. 
The  commenter  stated  that  this  activity 
is  already  covered  when  these  claims 
are  referred  for  TOP. 

The  Office  of  Persoruiel  Management 
(OPM)  requires  that  we  provide  for  a 
hearing  upon  request  of  the  employee  to 
determine  whether  Federal  salarv'  offset 
is  an  appropriate  collection  method  for 
this  individual.  We  are  currently 
working  towards  streamlining  these 
procedures  as  much  as  possible. 
However,  since  this  issue  is  procedural 
rather  than  regulatory,  the  specific 
procedures  will  not  be  included  in  these 
regulations. 

How  does  a  request  for  review  affect  the 
referral  process? 

The  proposed  rule  allows  for  a  debtor 
to  request  a  review  before  referral  of  the 
debt  to  TOP.  One  State  agency 
commented  that  the  referral  process 
should  not  be  suspended  if  the  debtor's 
responses  are  simply  complaints  or 
requests  for  information,  .\nother  State 
agency  stated  that  stopping  the  referral 
is  a  concern  because  individuals  use 
this  process  to  circumvent  the  offset 
process. 

We  recognize  the  conunenters' 
concerns  and  are  in  the  process  of 
developing  a  procedure  to  minimize  the 
effect  that  a  review  request  will  have  on 


TOP  referrals.  Since  this  is  procedural 
rather  than  regulatory,  the  specific 
procedure  will  not  be  included  in  these 
regulations. 

Why  is  the  10-year  limit  for  referral 
based  on  the  date  of  the  original 
demand  letter  rather  than  on  when  the 
claim  becomes  delinquent? 

Currently,  the  10-year  limit  for  TOP 
referral  is  based  on  the  date  of  the 
original  demand  letter.  One  State  agency 
recommended  that  we  chemge  this  to  10 
years  from  the  date  of  last  payment.  The 
10-year  limit  for  referral  is  to  be  based 
on  when  the  "right  to  take  action"  for 
the  claim  began.  This  limit  is  a 
requirement  set  forth  by  Federal  law. 
The  first  identifiable  "right  to  take 
action'  for  food  steunp  recipient  claims 
is  the  demand  letter.  Since  this  is  a  TOP 
requirement,  we  have  no  choice  but  to 
use  the  limit  imposed  by  Treasury.  Also, 
since  this  is  a  procedural  issue,  we  will 
not  be  addressing  it  in  this  final  rule. 

Do  State  agencies  really  need  to  use  the 
address  provided  by  Treasury  when 
notifying  debtors  of  their  TOP  referral? 

The  proposed  rule  requires  that  State 
agencies  use  a  Treasury-provided 
address  to  notice  debtors  of  the 
intention  to  refer  a  claim  to  TOP. 
Without  such  an  address  and  notice,  the 
claim  cannot  be  referred.  Currently, 
Treasury  provides  addresses  for  about 
two-thirds  of  the  potential  TOP 
referrals.  Three  commenters  believe  that 
this  is  too  restrictive.  They  believe  that 
State  agencies  should  be  able  to  access 
and  use  valid  addresses  from  any 
reliable  source. 

Since  this  issue  is  procedural,  we  are 
not  including  it  as  part  of  the  final  rule. 
The  issue,  however,  must  be  resolved. 
While  we  share  the  commenters' 
concern,  overriding  due  process 
standards  must  prevail.  Using  an 
accvuate  address  ensures  these  due 
process  standards  are  met  with  respect 
to  being  properly  delivered.  We  will 
work  with  State  agencies  and  Treasury 
to  develop  a  standard  for  addresses  that 
will  maximize  the  number  of  notices 
sent  while  ensuring  that  the  addresses 
are  valid. 

Since  TOP  combines  FTROP  and 
Federal  salary  offset,  how  do  we 
combine  and  reconcile  the  difference 
between  the  60-day  FTROP  notice  and 
the  30-day  Federal  salary  offset  notice? 

Currently,  we  have  two  different 
appeal  procedures  in  place  for  TOP.  For 
most  of  TOP.  the  debtor  receives  one 
notice  and  has  60  days  to  request  a 
review  of  the  claim.  For  Federal  salary 
offset,  on  the  other  hand,  the  debtor 
receives  a  different  notice  and  has  30 


days  to  request  a  Federal  hearing.  In  the 
proposed  rule,  these  two  notices  are 
being  combined.  Two  State  agencies 
asked  how  we  could  resolve  the  conflict 
between  the  two  types  of  hearings  as 
well  as  between  the  two  time  frames  (60 
versus  30  days)  allotted  for  the  debtor  to 
respond. 

We  recognize  this  conflict  and  we  are 
working  to  develop  procedures  to 
resolve  this  situation.  These  procedures 
will  be  addressed  separate  from  this 
final  rule.  However,  the  final  rule  will 
safeguard  individual  rights  by 
specifying  that  State  agencies  must 
follow  our  procedures  regarding  reviews 
and  hearings  for  TOP.  (See 
§273.18(n)(2)(ii)). 

What  happens  when  a  debtor  who  is 
about  to  be  referred  to  TOP  alleges  to 
have  never  received  the  initial  demand 
letter? 

One  recipient  interest  group  believes  ^ 
that,  in  cases  where  a  debtor  contacts 
the  State  agency  and  claims  he  or  she 
never  received  the  initial  demand  letter, 
the  claim  should  no  longer  be 
considered  delinquent.  The  commenter 
also  recommends  that  the  individual  be 
given  another  opportunity  to  request  a 
fair  hearing  on  the  merits  of  the  claim. 

While  we  recognize  the  commenter's 
concern,  a  competing  concern  is  that 
making  this  a  requirement  will  invite 
abuse  by  some  debtors  to  delay  the 
process  without  good  cause.  Therefore, 
we  are  not  including  this  requirement  in 
the  final  rule.  However,  a  State  agency 
should  provide  this  opportunity  for  a 
debtor  where  the  State  agency  believes 
the  debtor's  assertion  is  justified. 

Are  we  unjustly  imposing  a  burden  of 
proof  on  debtors  when  asking  for 
documentation  to  dispute  the  claim? 

One  recipient  interest  group  felt  that 
the  proposed  rule  at 
§  273.18(p)(2)(iv)(C)(3)  unjustly  places 
the  burden  of  proof  during  a  request  for 
review  on  the  debtor  to  show  that  the 
claim  is  not  past  due  or  legally 
enforceable  on  the  household.  That  is 
not  our  intention.  The  request  for 
review  procedure  begins  with  the  State 
agency  initially  making  the  past  due  and 
legally  enforceable  determination  based 
on  its  own  records.  Once  this  is  done, 
the  State  agency  then  examines  what  the 
debtor  submits  for  the  request  for 
review.  If  what  the  debtor  submits  does 
not  show  how  or  why  the  State  agency's 
original  determination  is  wrong,  then 
the  claim  is  still  considered  past  due 
and  legally  enforceable.  We  do  not 
believe  that  this  in  any  way  places  an 
imreasonable  burden  on  the  debtor.  We 
will,  however,  revise  this  language  in 
our  procedures  to  make  this  clearer. 
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What  should  be  included  in  the  TOP 
notice? 

The  proposed  rule  contains  the 
requirements  for  the  TOP  notice.  We 


received  18  comments,  mostly  from  comments  are  summarized  in  the 

recipient  interest  groups,  on  the  following  table: 

contents  of  the  proposed  notice.  These 


Comments  on  TOP  notice 


1.  Citing  the  legal  authorities  sen/es  no  purpose 

2  Inform  debtor  to  contact  State  agency  if  the  debtor  Is  participating  and  can  have  the  claim  collected  via  allotment  reduction 

3.  Include  the  right  and  opportunity  to  review  applicable  records  

4.  List  all  TOP  exemptions  and  restrictions  _ 

5.  Include  rights  of  spouse  for  joint  tax  return  !.!!!!!!'!"! 

6  Retain  information  of  what  is  needed  when  the  debtor  requests  a  review  ..^.'^ 

7.  Retain  language  providing  information  on  the  nature  of  the  claim ..""'"". 


Number  of 
commenters 


1 
1 
5 
4 
3 
1 
3 


In  view  of  the  procedural  changes 
inherent  to  TOP,  we  are  not  including 
in  this  final  rule  an  actual  listing  of 
exactly  what  is  to  be  included  in  the 
TOP  referral  notice.  The  specific 
language  will  be  provided  to  State 
agencies  and  will  also  be  included  on 
our  aforementioned  web  page.  We  will 
take  all  of  these  comments  into 
consideration  when  developing  these 
procedures.  In  addition,  we  encourage 
feedback  suggestions  from  State 
agencies,  debtors  and  recipient  interest 
groups  once  the  procedures  are  released. 

What  are  the  changes  in  transmitting 
TOP  collections  to  State  agencies? 

The  proposed  rule  does  not  describe 
how  we  are  to  transmit  collections  to 
State  agencies.  Two  State  agencies 
disagree  with  a  procedural  change  that 
has  recently  been  implemented.  Under 
the  old  method  of  transferring 
collections  to  State  agencies,  we 
forwarded  all  TOP  collections.  At  the 
end  of  the  quarter,  State  agencies  then 
returned  about  78  percent  of  these 
collections  back  to  us.  (The  remaining 
22  percent  is  what  the  State  agencies 
collectively  retained  for  collecting  the 
claim.) 

Under  the  new  method,  we  would 
transmit  only  35  percent  of  TOP 
collections  to  the  State  agency.  The  35 
percent  is  the  maximum  percentage  of 
collections  that  can  be  retained.  At  the 
end  of  the  reporting  quarter,  the  State 
agency  would  then  return  the  remainder 
(about  one-third  of  the  35  percent)  of 
our  funds  back  to  us.  The  remaining 
amount,  about  22  percent  of  the  total 
collection,  would  be  the  State  retention. 
The  only  change  in  procedure  is  in  the 
actual  cash  flow.  Nothing  is  changing  as 
far  as  the  actual  retention  amounts 
received  by  the  State  agencies. 

The  reason  for  this  procedural  change 
is  that  the  old  method  for  transferring 
collections  is  poor  cash  management.  It 
is  simply  inappropriate  to  use  Federal 
funds  to  provide  the  State  agency  with 
TOP  collections,  allow  the  agency  to 


float  these  funds,  and  then  have  the 
State  agency  return  the  same  funds  to  us 
at  the  end  of  the  quarter. 

Since  this  is  procedural  rather  than 
regulatory,  this  procedure  is  not 
included  in  the  regulations. 

Doesn  't  the  new  transmission  procedure 
affect  our  ability  to  timely  provide 
refunds? 

Two  commenters  believed  that  this 
new  policy  would  affect  their  ability  to 
timely  process  refunds.  We  disagree. 
Under  the  new  policy,  State  agencies 
will  immediately  receive  35  percent  of 
the  amount  collected.  Refunds  reported 
to  us  on  the  FNS-209  report  are  only 
about  1  percent  of  collections. 
Therefore,  we  do  not  believe  that  this 
will  affect  the  State  agency's  ability  to 
provide  refunds. 

Implementation 

PRWORA  set  August  22,  1996  as  the 
effective  date  for  the  provisions  of  law 
relating  to  recipient  claims.  We 
proposed  that  State  agencies  implement 
the  discretionary  aspects  of  these 
regulations  no  later  than  the  first  day  of 
the  month  180  days  after  the  publication 
of  the  final  rule.  We  received  the 
following  comment  on  the  180-day 
implementation  deadline: 

Can  the  implementation  deadline  be 
extended  to  account  for  all  of  the 
necessary  changes  in  this  rule? 

One  State  agency  had  a  suggestion 
that  State  agencies  be  given  one  year  to 
implement  the  discretionary  changes. 
The  commenter  said  that  one  year 
would  be  needed  to  make  all  of  the 
necessary  system  changes. 

We  recognize  that  the  automation 
resources  of  many  State  agencies  are 
stretched  because  of  year  2000 
considerations.  Therefore,  we  agree  with 
the  State  agency  The  final  rule  will 
extend  the  deadline  for  implementation 
of  the  discretionary  changes  to  the  first 
day  of  the  month,  one  year  after  the 
publication  of  this  rule. 


List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights,  Food  stamps. 
Grant  programs-social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food 
Stamps,  Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  parts  272 
and  273  continues  to  read  as  follows: 

Authority:  "  I'  ST   2011-2018 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  add  a  new  paragraph 
(g)(160)  to  read  as  follows: 

§272.1     General  terms  and  conditions. 

(g)*    *    * 

(160)  Amendment  389.  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  (PRWORA)  set  the  date  of 
enactment,  August  22,  1996,  as  the 
effective  date  for  the  provisions  of  the 
law  relating  to  recipient  claims.  These 
non-discretionary  provisions  of  this  rule 
are  at  §  273.18(c)(l)(ii)(B),  §  273.18(f) 
and  §  273.18(g)  and  are  effective 
retroactive  to  August  22,  1996.  The 
remaining  amendments  of  this  rule  are 
effective  and  must  be  implemented  no 
later  than  August  1,  2000. 

§272.2     [Amended]  ( 

3.  In  §272.2: 

a.  Remove  the  last  sentence  of 
paragraph  (a)(2);  and 

b.  Remove  paragraph  (d)(l)(xii). 

§272.12    [Removed] 

4.  Remove  §272.12.  l 
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PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

4.  In  §  273.2,  add  paragraph  (h)(4)  to 
read  as  follow«- 

§273  2     Application  processing 

(b)  Food  Stamp  application  form. 

*   *   * 

(4)  Privacy  Act  statement.  As  a  State 
agency,  you  must  notify  all  households 
applying  and  being  recertified  for  food 
stamp  benefits  of  the  following: 

(i)  The  collection  of  this  information, 
including  the  social  security  niunber 
(SSN)  of  each  household  member,  is 
authorized  under  the  Food  Stamp  Act  of 
1977,  as  amended.  7  U.S.C.  2011-2036. 
The  information  will  be  used  to 
determine  whether  your  household  is 
eligible  or  continues  to  be  eligible  to 
participate  in  the  Food  Stamp  Program 
We  will  verifv'  this  information  through 
computer  matching  programs.  This 
information  will  also  be  used  to  monitor 
compliance  with  program  regulations 
and  for  program  management. 


(ii)  This  information  may  be  disclosed 
to  other  Federal  and  State  agencies  for 
official  examination,  and  to  law 
enforcement  officials  for  the  piupose  of 
apprehending  persons  fleeing  to  avoid 
the  law. 

(iii)  If  a  food  stamp  claim  arises 
against  your  household,  the  information 
on  this  application,  including  all  SSNs, 
may  be  referred  to  Federal  and  State 
agencies,  as  well  as  private  claims 
collection  agencies,  for  claims  collection 
action. 

(iv)  The  providing  of  the  requested 
information,  including  the  SSN  of  each 
household  member,  is  voluntary. 
However,  failure  to  provide  this 
information  will  result  in  the  denial  of 
food  stamp  benefits  to  your  household. 
***** 

5.  Revise  §  273.18  to  read  as  follows: 

§  273.18    Claims  against  households. 

taj  General  (1)  A  recipient  claim  is  an 

amount  owed  because  of: 

(i)  Benefits  that  are  overpaid  or 
(ii)  Benefits  that  are  trafficked. 

Trafficking  is  defined  in  7  CFR  271,2. 


(2)  This  claim  is  a  Federal  debt 
subject  to  this  and  other  regulations 
governing  Federal  debts.  The  State 
agency  must  establish  and  collect  any 
claim  by  following  these  regulations. 

(3)  As  a  State  agency,  you  must 
develop  a  plan  for  establishing  and 
collecting  claims  that  provides  orderly 
claims  processing  and  resillts  in  claims 
collections  similar  to  recent  national 
rates  of  collection.  If  you  do  not  meet 
these  standards,  you  must  take 
corrective  action  to  correct  any 
deficiencies  in  the  plan. 

(4)  The  following  are  responsible  for 
paying  a  claim: 

(i)  Each  person  who  was  an  adult 
member  of  the  household  when  the 
overpayment  or  trafficking  occmred; 

(ii)  A  sponsor  of  an  alien  household 
member  if  the  sponsor  is  at  fault;  or 

(iii)  A  person  connected  to  the 
household,  such  as  an  authorized 
representative,  who  actually  trafficks  or 
otherwise  causes  an  overpayment  or 
trafficking. 

(b)  Types  of  claims.  There  are  three 
types  of  claims: 


An  .  .  . 

is  .  .  . 

(1)  Intentional  Program  violation  (IPV)  claim  

(2)  Inadvertent  household  en-or  (IHE)  claim 

(3)  Agency  error  (AE)  claim 

any  claim  for  an  overpayment  or  trafficking  resulting  from  an  Individual  committing  an  IPV.  An 

IPV  is  defined  in  §273.16. 
any  claim  for  an  overpayment  resulting  from  a  misunderstanding  or  unintended  error  on  the 

part  of  the  household, 
any  claim  for  an  overpayment  caused  by  an  action  or  failure  to  take  action  t)y  the  State  agen- 

cy.   The   only   exception    is   an    overpayment   caused    by   a    household   transacting   an 
untampered  expired  Authorization  to  Partkiipate  (ATP)  card. 

(c)  Calculating  the  claim  amount — (1) 
Claims  not  related  to  trafficking. 


must  calculate  a  claim  .  .  . 

back  to  at  least  twelve  months  prior  to  when 
you  become  aware  of  the  overpayment. 


(I)  As  a  State  agency,  you 

and  .  .  . 

for  an  IPV  claim,  the  claim  must  be  calculated 
back  to  the  month  the  act  of  IPV  first  oc- 
cun-ed. 


and  .  .  . 

for  all  claims,  don't  include  any  amounts  ttiaf 
occun-ed  more  than  six  years  t)efore  you 
became  aware  of  \he  overpayment. 


(ii)  The  actual  steps  for  calculating  a  claim  are 


you  .  .  . 

(A)  determine  the  correct  amount  of  benefits  for 
each  month  that  a  household  received  an 
overpayment. 

(B)  do  not  apply  the  earned  income  deduction 
to  that  part  of  any  earned  income  that  the 
household  failed  to  report  in  a  timely  manner 
when  this  act  is  the  basis  for  the  claim. 

(C)  subtract  the  correct  amount  of  benefits  from 
the  benefits  actually  received.  The  answer  is 
the  amount  of  the  overpayment. 

(D'l  reduce  the  overpayment  amount  by  any 
EBT  benefits  expunged  from  the  household's 
EBT  benefit  account  in  accordance  with  your 
own  procedures  The  difference  is  the 
amount  o^  tne     am. 


unless 


the  claim  is  an  AE  claim 


this  answer  is  zero  or  negative 


you  are  not  aware  of  any  expunged  benefits 


then 


apply  the  earned  income  deductkjn. 


dispose  of  the  claim  referral. 


the  amount  of  the  overpayment  cakxilated  in 
paragraph  (e)(1)(ii)(C)  of  this  section  is  the 
amount  of  ttie  daim. 
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(2)  Trafficking-related  claims.  Claims 
arising  from  trafficking-related  offenses 


will  be  the  value  of  the  trafficked 
benefits  as  determined  by: 

(i)  The  individual's  admission; 

(ii)  Adjudication;  or 


(iii)  The  documentation  that  forms  the 
basis  for  the  trafficking  determination, 
(d)  Claim  referral  management. 


(1)  As  a  State  agency,  you 


must .  .  . 

establish  a  claim  before  the  last  day  of  the 
quarter  following  the  quarter  in  which  the 
overpayment  or  trafficl<ing  irKident  was  dis- 
covered. 


and  you  .  .  . 

will  ensure  that  no  less  than  90  percent  of  all 
claim  referrals  are  either  established  or  dis- 
posed of  according  to  this  time  frame 


unless  .  .  . 

you  develop  and  use  your  own  standards  and 
procedures  that  have  been  approved  by  us 
(see  paragraph  (d)(2)  of  this  section). 


(2)  Instead  of  using  the  standard  in 
paragraph  (d)(1)  of  this  section,  you  may 
opt  to  develop  and  follow  your  own 
plan  for  the  efficient  and  effective 
management  of  claim  referrals. 

(i)  This  plan  must  be  approved  by  us. 

(ii)  At  a  minimum,  this  plan  must 
include: 

(A)  Justification  as  to  why  your 
standards  and  procedures  will  be  more 
efficient  and  effective  than  our  claim 
referral  standard; 

(B)  Procedures  for  the  detection  and 
referral  of  potential  overpayments  or 
trafficking  violations; 


(C)  Time  frames  and  procedures  for 
tracking  claim  referrals  through  date  of 
discovery  to  date  of  establishment; 

(D)  A  description  of  the  process  to 
ensure  that  these  time  frames  are  being 
met; 

(E)  Any  special  procediu-es  and  time 
frames  for  IPV  referrals;  and 

(F)  A  procediu-e  to  track  and  follow- 
up  on  IPV  claim  referrals  when  these 
referrals  are  referred  for  prosecutorial  or 
similar  action. 

(e)  Initiating  collection  action  and 
managing  claims — (1)  Applicability. 
State  agencies  must  begin  collection 


action  on  all  claims  unless  the 
conditions  under  paragraph  (gK2)  of  this 
section  apply. 

(2)  Pre-establi^hment  cost 
effectiveness  determination.  A  State 
agency  may  opt  not  to  establish  and 
subsequently  collect  an  overpayment 
that  is  not  cost  effective.  The  following 
is  our  cost-effectiveness  policy  for  State 
agencies: 


(i)  You  may  follow  your  own  cost  effectiveness  plan  and 


opt  not  to  establish  any  claim  If .  .  . 
you  determine  that  the  claim  refen^l  is  not  cost 

effective  to  pursue. 


unless .  .  . 
you  do  not  have  a  cost-effectiveness  plan  ap- 
proved by  us. 


or.  .  . 
you  already  established  the  claim  or  discov- 
ered the  overpayment  in  a  quality  control 
review. 


(ii)  Or  you  may  follow  the  FNS  threshold  and 


opt  not  to  establish  any  claim  if .  .  . 
you  determine  that  the  claim  refenBl  is  $125  or 
less. 


unless  .  .  . 
the  household  is  currently  participating  in  the 
Program. 


or .  .  . 

you  already  established  the  claim  or  discov- 
ered the  overpayment  in  a  quality  control 
review. 


(3)  Notification  of  claim,  (i)  Each  State 
agency  must  develop  and  mail  or 
otherwise  deliver  to  the  household 
written  notification  to  begin  collection 
action  on  any  claim. 

(ii)  The  claim  will  be  considered 
established  for  tracking  purposes  as  of 
the  date  of  the  initial  demand  letter  or 
written  notification. 

(iii)  If  the  claim  or  the  amount  of  the 
claim  was  not  estabUshed  at  a  hearing, 
the  State  agency  must  provide  the 
household  with  a  one-time  notice  of 
adverse  action.  The  notice  of  adverse 
action  may  either  be  sent  separately  or 
as  part  of  the  demand  letter. 

liv)  The  initial  demand  letter  or  notice 
of  adverse  action  must  in*  lude 
language  stating 

(A)  The  amount  of  the  claim. 

(B)  The  intent  to  collect  from  all 
idults  in  the  household  when  the 
overpayment  occiured. 

(C)  The  type  (IPV,  IHE,  AE  or  similar 
language)  and  reason  for  the  claim. 


(D)  The  time  period  associated  with 
the  claim. 

(E)  How  the  claim  was  calculated. 

(F)  The  phone  number  to  call  for  more 
information  about  the  claim. 

(G)  That,  if  the  cleum  is  not  paid,  it 
will  be  sent  to  other  collection  agencies, 
who  will  use  various  collection  methods 
to  collect  the  claim. 

(H)  The  opportunity  to  inspect  and 
copy  records  related  to  the  claim. 

[i]  Unless  the  amount  of  the  claim  was 
established  at  a  hearing,  the  opportunity 
for  a  fair  hearing  on  the  decision  related 
to  the  claim.  The  household  will  have 
90  days  to  request  a  fair  hearing. 

0)  That,  if  not  paid,  the  claim  will  be 
referred  to  the  Federal  government  for 
federal  collection  action. 

(K)  That  the  household  can  make  a 
written  agreement  to  repay  the  amoimt 
of  the  claim  prior  to  it  being  referred  for 
Federal  collection  action. 

(L)  That,  if  the  claim  becomes 
delinquent,  the  household  may  be 
subject  to  additional  processing  charges. 


(M)  That  the  State  agency  may  reduce 
any  part  of  the  claim  if  the  agency 
believes  that  the  household  is  not  able 
to  repay  the  claim. 

(N)  A  due  date  or  time  frame  to  either 
repay  or  make  arrangements  to  repay  the 
claim,  unless  the  State  agency  is  to 
impose  allotment  reduction. 

(O)  If  allotment  reduction  is  to  be 
imposed,  the  percentage  to  be  used  and 
the  effective  date. 

(v)  The  due  date  or  time  frame  for 
repavment  must  be  not  later  than  30 
days  after  the  date  of  the  initial  written 
notification  or  demand  letter 

(vi)  Subsequent  demand  letters  or 
notices  may  be  sent  at  the  discretion  of 
the  State  agency.  The  language  to  be 
used  and  content  of  these  letters  is  left 
up  to  the  State  agency. 

(4)  Repayment  agreements,  (i)  Any 
repayment  agreement  for  any  claim 
must  contain  due  dates  or  time  frames 
for  the  periodic  submission  of 
payments. 
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(ii)  The  agreement  must  specify  that 
the  household  will  be  subject  to 
involuntary  collection  action(s)  if 
payment  is  not  received  by  the  due  date 
and  the  claim  becomes  delinquent. 

(5)  Determining  Delinquency,  (i) 
Unless  specified  in  paragraph  (e){5)(iv) 
of  this  section,  a  claim  must  be 
considered  delinquent  if: 

(A)  The  claim  has  not  been  paid  by 
the  due  date  and  a  satisfactory  payment 
arrangement  has  not  been  made;  or 

(B)  A  payment  arrangement  has  been 
established  and  a  scheduled  payment 
has  not  been  made  by  the  due  date. 

(ii)  The  date  of  delinquency  for  a 
claim  covered  under  paragraph 
(e)(5){i)(A)  of  this  section  is  the  due  date 
on  the  initial  written  notification/ 
demand  letter.  The  claim  will  remain 
delinquent  until  payment  is  received  in 
full,  a  satisfactory  payment  agreement  is 
negotiated,  or  allotment  reduction  is 
invoked. 

(iii)  The  date  of  delinquency  for  a 
claim  covered  under  paragraph 
(e)(5)(i)(B)  of  this  section  is  the  due  date 
of  the  missed  installment  payment.  The 
claim  will  remain  delinquent  until 


payment  is  received  in  full,  allotment 
reduction  is  invoked,  or  if  the  State 
agency  determines  to  either  resume  or 
re-negotiate  the  repayment  schedule. 

(iv)  A  claim  will  not  be  considered 
delinquent  if  another  claim  for  the  same 
household  is  currently  being  paid  either 
through  an  installment  agreement  or 
allotment  reduction  and  you,  as  a  State 
agency,  expect  to  begin  collection  on  the 
claim  once  the  prior  claim{s)  is  settled. 

(v)  A  claim  is  not  subject  to  the 
requirements  for  delinquent  debts  if  the 
State  agency  is  unable  to  determine 
delinquency  status  because  collection  is 
coordinated  through  the  court  system. 

(6)  Fair  hearings  and  claims,  (i)  A 
claim  awaiting  a  fair  hearing  decision 
must  not  be  considered  delinquent. 

(ii)  If  the  hearing  official  determines 
that  a  claim  does,  in  fact,  exist  against 
the  household,  the  household  must  be 
re-notified  of  the  claim.  The  language  to 
be  used  in  this  notice  is  left  up  to  the 
State  agency.  The  demand  for  payment 
may  be  combined  with  the  notice  of  the 
hearing  decision.  Delinquency  must  be 
based  on  the  due  date  of  this  subsequent 


notice  and  not  on  the  initial  pre-hearing 
demand  letter  sent  to  the  household. 

(iii)  If  the  hearing  official  determines 
that  a  claim  does  not  exist,  the  claim  is 
disposed  of  in  accordance  with 
paragraph  (e)(8)  of  this  section. 

(7)  Compromising  claims,  (i)  As  a 
State  agency,  you  may  compromise  a 
claim  or  any  portion  of  a  claim  if  it  can 
be  reasonably  determined  that  a 
household's  economic  circiunstances 
dictate  that  the  claim  will  not  be  paid 
in  three  years. 

(ii)  You  may  use  the  full  amount  of 
the  claim  (including  any  amount 
compromised)  to  offset  benefits  in 
accordance  with  §  273.17. 

(iii)  You  may  reinstate  any 
compromised  portion  of  a  claim  if  the 
claim  becomes  delinquent. 

(8)  Terminating  and  writing-off 
claims-(i)  A  terminated  claim  is  a  claim 
in  which  all  collection  action  has 
ceased.  A  written-off  claim  is  no  longer 
considered  a  receivable  subject  to 
continued  Federal  and  State  agency 
collection  and  reporting  requirements. 

(ii)  The  following  is  our  claim 
termination  policy: 


As  a  State  agency,  if 


Then  you  . 


Unless 


(A)  you  find  that  the  claim  is  invalid 


(B)  all  adult  household  members  die 


(C)  the  claim  balance  is  $25  or  less  and  the 
claim  has  been  delinquent  tor  90  days  or 
more. 

(D)  you  determine  it  is  not  cost  effective  to  pur- 
sue the  claim  any  further. 

El  the  claim  is  delinquent  for  three  years  or 
more. 

(F)  you  cannot  locate  the  household  

(G)  a  new  collection  method  or  a  specific  event 
(such  as  winning  the  lottery)  substantially  in- 
creases the  likelihood  of  fulher  collections. 


must  discharge  the  claim  and  reflect  the  event 
as  a  balance  adjustment  rather  than  a  ter- 
mination. 

must  terminate  and  write-off  ttie  cJaim  

must  terminate  and  write-off  the  daim  


must  terminate  and  write-off  the  claim 
must  terminate  and  write-off  the  claim 


may  terminate  and  write-off  the  claim. 

may  reinstate  a  terminated  and  written-off 

claim. 


it  is  appropriate  to  pursue  tfie  overpayment  as 
a  different  type  of  claim  (e.g..  as  an  IHE 
rather  than  am  IPV  claim). 

you  plan  to  pursue  the  claim  against  the  es- 
tate. 

ottier  claims  exist  against  this  household  re- 
sulting In  an  aggregate  daim  total  of  great- 
er than  $25. 

we  have  not  approved  your  overall  cost-effec- 
tiveness critena. 

you  plan  to  continue  to  pursue  the  daim 
through  Treasury's  Offset  Program. 

you  decide  not  to  pursue  this  option. 


(f)  Acceptable  .forms  of  payment. 


You  may  collect  a  daim  by; 


However . 


(1)  Reducing  ttenefits  prior  to  issuance  This  includes  allotment  reduc- 
tion and  offsets  to  restored  benefits. 

i2)  Reducing  benefits  after  issuance.  These  are  tjenefits  from  elec- 
tronic benefit  transfer  (EBTi  accounts. 

(3)  Accepting  cash  or  any  of  Us  generally  accepted  equivalents.  These 
equivalents  include  checK  money  order,  and  credit  or  debit  cards. 

i4i  Accepting  oaper  fooa  coupons  

(5)  Conducting  your  own  offsets  and  intercepts.  This  includes  but  is  not 
limited  to  wage  garnishments  and  intercepts  of  various  State  pay- 
ments These  collections  are  considered  "cash"  for  FNS  claim  ac- 
counting and  reporting  purposes. 

i6i  Requinng  the  nousehold  to  perform  public  service 

(7)  Participating  in  the  Treasury  collection  programs  


!  You  must  follow  the  instructions  and  limits  found  in  paragraphs  (g)(1) 
i      and  (g)(3)  of  this  section. 

You  must  follow  the  instructions  and  limits  found  in  paragraph  (g)(2)  of 
this  section. 

You  do  not  have  to  accept  credit  or  debit  cards  if  you  do  not  have  the 
capability  to  accept  these  payments. 

You  must  destroy  any  coupons  or  coupon  t)ooks  that  are  not  returned 
to  inventory  and  document  as  appropriate. 

You  must  follow  any  limits  that  may  apply  in  paragraph  (g)  of  this  sec- 
tion. 


This  form  of  payment  must  be  ordered  by  a  court  and  specifically  be  in 

lieu  of  paying  any  claim. 
You  must  follow  the  procedures  found  in  paragraph  (n)  of  this  section. 
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(g)  Collection  methods. 


(1)  Allotment  reduction.  The 
following  is  our  allotment  reduction 
policy: 


As  a  State  agency,  you  must 


(i)  Automatically  collect  payments  for  any  claim  by  reducing  the  amount 
of  monthly  benefits  that  a  household  receives. 

(ii)  For  an  IPV  claim,  limit  the  amount  reduced  to  the  greater  of  $20  per 
month  or  20  percent  of  the  household's  monthly  allotment  or  entitle- 
ment. 

(ill)  For  an  IHE  or  AE  claim,  limrt  the  amount  reduced  to  the  greater  of 
$10  per  month  or  10  percent  of  the  household's  monthly  allotment. 

(iv)  Not  reduce  the  initial  allotment  when  the  household  is  first  certified 

(v)  Not  use  additional  involuntary  collection  methods  against  individuals 
in  a  household  that  is  already  having  its  benefit  reduced. 


Unless  . 


the  claim  is  being  collected  at  regular  intervals  at  a  higher  amount  or 
another  household  is  already  having  its  allotment  reduced  for  the 
same  claim  (see  paragraph  (g)(1)(vi)  of  this  section). 

the  housefwid  agrees  to  a  higher  amount. 


the  household  agrees  to  a  higher  amount. 

the  household  agrees  to  this  reduction. 

the  additional  payment  is  voluntary;  or  ttie  source  of  the  payment  is  ir- 
regular and  unexpected  such  as  a  State  tax  refund  or  lottery 
winnings  offset. 


You  may 


(vi)  Collect  using  allotment  reduction  from  two  separate  households  for  the  same  claim.  However,  you  are  not  required  to  perform  this 

simultaneous  reduction. 


(vii)  Continue  to  use  any  other  collection  method  against  any  individual  who  is  not  a  current  memt)er  of  ttie  household  that  is  undergoing 

allotment  reduction. 


(2)  Benefits  from  EBT  accounts,  (i)  As      household  to  pay  its  claim  using 
a  State  agency,  you  must  allow  a  benefits  from  its  EBT  benefit  account. 


(ii)  You  must  comply  with  the 
following  EBT  benefit  claims  collection 
and  adjustment  requirements: 


(A)  For  collecting  from  actwe  i  or  reactivated)  EBT  benefits 


I 

You  .      .  !  or .  .  . 

need  written  permission  which  may  be  obtained    oral  permission  for  one  time  reductions  with 


in   advance  and  done  in   accordance  with 
paragraph  (g)(2)(iv)  of  this  section;. 


you  sending  the  household  a  receipt  of  the 
transaction  within  10  days. 


and 
the  retention  rules  do  apply  to  this  collection. 


(B)  For  collecting  from  stale  EBT  beneftts 


You        . 

must  mail  or  othenwise  deliver  to  the  household 
written  notification  that  you  intend  to  apply 
the  benefits  to  the  outstanding  claim. 


and  .  .  . 

give  the  household  at  least  10  days  to  notify 
you  that  it  doesn't  want  to  use  these  bene- 
fits to  pay  the  claim. 


and  .  .  . 
the  retention  mles  apply  to  this  collection. 


(C)  For  making  an  adiustmeot  with  expunged  FB"r  oenet'ts 


You  .  .  . 
must  adjust  the  amount  of  any  claim  by  sut)- 
tracting  any  expunged  amount  from  the  EBT 
benefit  account  for  which  you  become  aware. 


and  .  . 
ttiis  can  be  done  anytime 


and 


the  retention  rules  do  not  apply  to  this  adjust- 
ment. 


(iii)  A  collection  from  an  EBT  account 
must  be  non-settling  against  the  benefit 
drawdown  accovmt. 

(iv)  At  a  minimiun,  any  written 
agreement  with  the  household  to  collect 
a  claim  using  active  EBT  benefits  must 
include: 

(A)  A  statement  that  this  collection 
activity  is  strictly  voluntary; 

(B)  The  amount  of  the  payment; 

(C)  The  frequency  of  the  payments 
(i.e.,  whether  monthly  or  one  time  only); 

(D)  The  length  (if  any)  of  the 
agreement;  and 

(E)  A  statement  that  the  household 
may  revoke  this  agreement  at  any  time. 

(3)  Offsets  to  restored  benefits.  You 
must  reduce  any  restored  benefits  owed 


to  a  household  by  the  amoimt  of  any 
outstanding  claim.  This  may  be  done  at 
any  time  diuing  the  claim  establishment 
and  collection  process. 

(4)  Lump  sum  payments.  You  must 
accept  any  payment  for  a  claim  whether 
it  represents  full  or  partial  payment.  The 
payment  may  be  in  any  of  die 
acceptable  formats. 

(5)  Installment  payments,  (i)  You  may 
accept  installment  payments  made  for  a 
claim  as  part  of  a  negotiated  repayment 
agreement. 

(ii)  As  a  household,  if  you  fail  to 
submit  a  payment  in  accordance  with 
the  terms  of  your  negotiated  repayment 
schedule,  your  claim  becomes 


delinquent  and  it  will  be  subject  to 
additional  collection  actions. 

(6)  Intercept  of  unemployment 
compensation  benefits,  (i)  As  a  State 
agency,  you  may  arrange  with  a  liable 
individual  to  intercept  his  or  her 
unemployment  compensation  benefits 
for  the  collection  of  any  claim.  This 
collection  option  may  be  included  as 
peirt  of  a  repayment  agreement. 

(ii)  You  may  also  intercept  an 
individual's  unemployment 
compensation  benefits  by  obtaining  a 
court  order. 

(iii)  You  must  report  any  intercept  of 
unemployment  compensation  benefits 
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as  "cash"  payments  when  they  are 
reported  to  us. 

(7)  Public  service.  If  authorized  by  a 
court,  the  value  of  a  claim  may  be  paid 
by  the  household  performing  public 
service.  As  a  State  agency,  you  will 
report  these  amounts  in  accordance 
with  our  instructions. 

(8)  Other  collection  actions.  You  may 
employ  any  other  collection  actions  to 
collect  claims.  These  actions  include, 
but  are  not  limited  to,  referrals  to 
collection  and/or  other  similar  private 
and  public  sector  agencies,  state  tax 

rf  fund  and  lottery  offsets,  wage 
garnishments,  property  liens  and  small 
claims  court. 

f9l  Unspecified  joint  collections. 
Whni  an  unspecified  joint  collection  is 
received  for  a  combined  public 
assistance/food  stamp  recipient  claim, 
each  program  must  receive  its  pro  rata 


share  of  the  amount  collected.  An 
unspecified  joint  collection  is  when 
funds  are  received  in  response  to 
correspondence  or  a  referral  that 
contained  both  the  food  stamp  and  other 
program  claim(s)  and  the  debtor  does 
not  specify  to  which  claim  to  apply  the 
collection. 

(h)  Refunds  for  overpaid  claims.  (1) 
As  a  household,  if  you  overpay  a  claim, 
the  State  agency  must  provide  a  refund 
for  the  overpaid  amount  as  soon  as 
possible  after  the  State  agency  finds  out 
about  the  overpayment.  You  wdll  be 
paid  by  whatever  method  the  State 
agency  deems  appropriate  considering 
the  circumstances. 

(2)  You  are  not  entitled  to  a  refund  if 
the  overpaid  amount  is  attributed  to  an 
expunged  EBT  benefit. 

li)  Interstate  claims  collection.  (1) 
Unless  a  transfer  occurs  as  outlined  in 


paragraph  (i)(2)  of  this  section,  as  a  State 
agency,  you  are  responsible  for 
initiating  and  continuing  collection 
action  on  any  food  stamp  recipient 
claim  regardless  of  whether  the 
household  remains  in  your  State. 

(2)  You  may  accept  a  claim  from 
another  State  agency  if  the  household 
with  the  claim  moves  into  your  State. 
Once  you  accept  this  responsibility,  the 
claim  is  yours  for  futuj-e  collection  and 
reporting.  You  will  report  interstate 
transfers  to  us  in  accordance  with  our 
instructions. 

(j)  Bankruptcy.  A  State  agency  may 
act  on  our  behalf  in  any  bankruptcy 
proceeding  against  a  bankrupt 
household  with  outstanding  recipient 
claims. 

(k)  Retention  rates.  (1)  The  retention 
rates  for  State  agencies  are  as  follows: 


If  you  collect  an  . 


then  the  retention  rate  is 


(i)  IPVdaim  

(II)  IHE  daim  

(iii)  IHE  claim  by  reducing  a  person's  unemployment  compensation  t>enefit 
(iv)  AE  claim  


35  percent. 
20  percent. 
35  percent, 
nothing 


(2)  These  rates  do  not  apply  to  any 
reduction  in  benefits  when  you 
disqualif\'  someone  for  an  IPV. 

(1)  Submission  of  payments  to  us.  A 
State  agency  must  send  us  the  value  of 
funds  collected  for  IHE.  IPV  or  AE 
claims  according  to  our  instructions.  We 
must  pay  you  for  claims  collection 
retention  by  electronic  funds  transfer. 

(m)  Accounting  procedures.  (1)  As  a 
State  agency,  you  must  maintain  an 
accounting  system  for  monitoring 
recipient  claims  against  households. 
This  accounting  system  shall  consist  of 
both  the  system  of  records  maintained 
for  individual  debtors  and  the  accounts 
receivable  summary  data  maintained  for 
these  debts. 

(2)  At  a  minimum,  the  accounting 
system  must  document  the  following  for 
each  claim: 

(i)  The  date  of  discovery; 

(ii)  The  reason  for  the  claim; 

(iii)  The  calculation  of  the  claim; 

(iv)  The  date  you  established  the 
claim; 

(v)  The  methods  used  to  collect  the 
claim; 

(vi)  The  amount  and  incidence  of  any 
claim  processing  charges; 

(\ii)  The  reason  for  the  final 
disposition  of  the  claim; 

(viii)  Any  collections  made  on  the 
claim 

iix)  .Any  correspondence,  including 
follow-up  letters,  sent  to  the  household. 


(3)  At  a  minimum,  your  accounting  or 
certification  system  must  also  identify 
the  following  for  each  claim: 

(i)  Those  households  whose  claims 
have  become  delinquent; 

(ii)  Those  situations  in  which  an 
amount  not  yet  restored  to  a  household 
can  be  used  to  offset  a  claim  owed  by 
the  household;  and 

(iii)  Those  households  with 
outstanding  claims  that  are  applying  for 
benefits. 

(4)  When  requested  and  at  intervals 
determined  by  us,  your  accoimting 
system  must  also  produce: 

(i)  Acciirate  and  supported 
outstanding  balances  and  collections  for 
established  claims;  and 

(ii)  Summary'  reports  of  the  funds 
collected,  the  amount  submitted  to  FNS, 
the  claims  established  and  terminated, 
any  delinquent  claims  processing 
charges,  the  uncollected  balance  and  the 
delinquency  of  the  unpaid  debt. 

(5)  On  a  quarterly  basis,  unless 
otherwise  directed  by  us,  your 
accounting  system  must  reconcile 
simunary  balances  reported  to 
individual  supporting  records. 

(n)  Treasury's  Offset  Programs  (TOP). 

(1)  Referring  debts  to  TOP.  (i)  As  a 
State  agency,  you  must  refer  to  TOP  all 
recipient  claims  that  are  delinquent  for 
180  or  more  days. 

(ii)  You  must  certify  that  all  of  these 
claims  to  be  referred  to  TOP  are  180 
days  delinquent  and  legally  enforceable. 


(iii)  You  must  refer  these  claims  in 
accordance  with  our  and  the 
Department  of  the  Treasury's  (Treasury) 
instructions. 

(iv)  You  must  not  refer  claims  to  TOP 
that: 

(A)  You  become  aware  that  the  debtor 
is  a  member  of  a  participating 
household  that  is  having  its  allotment 
reduced  to  collect  the  claim;  or 

(B)  Fall  into  any  other  category 
designated  by  us  as  non-referable  to 
TOP. 

(2)  Notifying  debtors  ofrefermJ  to 
TOP.  (i)  As  a  State  agency,  you  must 
notify  the  debtor  of  the  impending 
referral  to  TOP  according  to  our 
instructions  relating  to: 

(A)  What  constitutes  an  adequate 
address  to  send  the  notice; 

(B)  What  specific  language  will  be 
included  in  the  TOP  referral  notice; 

(C)  What  will  be  the  appropriate  time 
frames  and  appeal  rights;  and 

(D)  Any  other  information  that  we 
determine  necessary  to  fulfill  all  due 
process  and  other  legal  requirements  as 
well  as  to  adequately  inform  the  debtor 
of  the  impending  action. 

(ii)  You  must  also  follow  oiu 
instructions  regarding  procedvires 
coimected  with  responding  to  inquiries, 
subsequent  reviews  and  hearings,  and 
any  other  procediues  determined  by  us 
as  necessary  in  the  debtor  notification 
process. 

(3)  Effect  on  debtors,  (i)  If  you,  as  a 
debtor,  have  your  claim  referred  to  TOP, 
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any  eligible  Federal  payment  that  you 
are  owed  may  be  intercepted  through 
TOP. 

(ii)  You  may  also  be  responsible  for 
paying  any  collection  or  processing  fees 
charged  by  the  Federal  government  to 
intercept  your  payment. 

(4)  Procedures  when  a  claim  is  in 
TOP.  (i)  As  a  State  agency,  you  must 
follow  FNS  and  Treasury  procedures 
when  the  claim  is  in  TOP. 

(ii)  You  must  remove  a  claim  from 
TOP  if: 

(A)  FNS  or  Treasury  instruct  you  to 
remove  the  debt;  or 


(B)  You  discover  that: 

[1)  The  debtor  is  a  member  of  a  food 
stamp  household  undergoing  allotment 
reduction; 

(2)  The  claim  is  paid  up; 

{3)  The  claim  is  disposed  of  through 
a  hearing,  termination,  compromise  or 
any  other  means; 

[4)  The  claim  was  referred  to  TOP  in 
error;  or 

(5)  You  make  an  arrangement  with  the 
debtor  to  resume  payments. 

(5)  Receiving  and  reporting.  As  a  State 
agency,  you  must  follow  our  procedures 


on  receiving  and  reporting  TOP 
payments. 

(6)  Security  or  confidentiality 
agreements.  As  a  State  agency,  you  must 
follow  our  procedures  regarding  any 
seciu-ity  or  confidentiahty  agreements  or 
processes  necessary  for  TOP 
participation. 

Dated:  June  21,  2000. 

Shirley  R.  Watkins, 

Under  Secretary,  Food,  Nutrition  and 
Consumer  Services. 

[PR  Doc.  00-16775  Filed  7-5-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Parti? 

RIN  1018-AG13 

Endangered  and  Threatened  Widlite 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  Wintering  Piping 
Plovers 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  designate 
146  areas  along  the  coasts  of  North 
Carolina,  South  Carolina,  Georgia, 
Florida.  Alabama,  Mississippi, 
Louisiana,  and  Texas  as  critical  habitat 
for  the  wintering  population  of  the 
piping  plover  {Charadhus  melodus). 
This  includes  approximately  2,691 
kilometers  (1,672  miles)  of  shoreline 
along  the  Gulf  and  Atlantic  coasts  and 
along  margins  of  interior  bays,  inlets, 
and  lagoons. 

The  population  of  piping  plovers  that 
breeds  in  the  Great  Lakes  States  is  listed 
as  endangered,  while  all  other  piping 
plovers  are  threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  All  piping  plovers  are 
considered  threatened  species  under  the 
Act  when  on  their  wintering  grounds. 
Critical  habitat  identifies  specific  areas 
that  are  essential  to  the  conservation  of 
a  listed  species,  and  that  may  require 
special  management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  piping  plover  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
sheltering,  and  roosting. 

This  proposed  rule,  if  made  final, 
would  result  in  additional  review 
requirements  under  section  7  of  the  Act. 
Federal  agencies  may  not  fund, 
authorize,  license,  permit,  or  carry  out 
an  action  that  would  destroy  or 
adversely  modify  critical  habitat. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  Comments:  We  will  consider 
comments  received  by  September  5, 
2000.  Nine  public  hearings  are 
scheduled  for  this  proposal. 


Public  Hearings:  We  have  scheduled 
nine  public  hearings  for  this  proposal. 
See  SUPPLEMENTARY  INFORMATION  section 
for  hearing  dates  and  addresses. 

Public  information  meetings  will  be 
held  prior  to  each  public  hearing  at  the 
hearing  location.  The  public 
information  sessions  will  start  at  5  p.m. 
and  continue  through  the  ends  of  the 
hearings.  The  public  hearings  will  start 
at  7  p.m.  and  end  at  9  p.m. 
ADDRESSES:  Send  written  coimnents  and 
other  materials  concerning  this  proposal 
to  Lee  Elliott,  Corpus  Christi  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  c/o  TAMU-CC, 
Campus  Box  338,  6300  Ocean  Drive, 
Corpus  Christi,  TX  78412,  (361)994- 
9005  or  e-mail  to 

winterplovercomments@fws.gov.  The 
complete  file  for  this  proposed  rule  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Serota,  Field  Supervisor,  at  the  above 
address  (telephone  361/994-9005; 
facsimile  361/994-8262;  email 
tom_serota@fws.gov) 

SUPPLEMENTARY  INFORMATION: 

Background 

Description 

The  piping  plover  (Charadrius 
melodus),  named  for  its  melodic  mating 
call,  is  a  small,  pale-colored  North 
American  shorebird.  It  weighs  43-63 
grams  (1.5-2.25  ounces)  and  is  17-18 
centimeters  (cm)  (about  8  inches)  long 
(Haig  1992).  Its  fight  sand-colored 
plumage  blends  in  well  with  the  beach 
and  sand  flats,  part  of  its  primary 
habitat.  During  the  breeding  season,  the 
legs  are  bright  orange,  and  the  short 
stout  bill  is  orange  with  a  black  tip. 
There  are  two  single  dark  bands,  one 
around  the  neck  and  one  across  the 
forehead  between  the  eyes.  Plumage  and 
leg  color  help  distinguish  this  bird  from 
other  plovers.  In  winter,  the  bill  turns 
black,  the  legs  remain  orange  but  pale, 
and  the  black  plumage  bands  on  the 
head  and  neck  are  lost.  Chicks  have 
speckled  gray,  buff,  and  brown  down, 
black  beaks,  orange  legs,  and  a  white 
collar  around  the  neck.  Juveniles 
resemble  wintering  adults  and  obtain 
their  adult  pliunage  the  spring  after  they 
fledge  (Prater  et  al.  1977). 

Range  and  Biology 

Piping  plovers  breed  in  three  discrete 
areas  of  North  America:  the  Northern 
Great  Plains,  the  Great  Lakes,  and  the 
Atlantic  Coast.  The  Northern  Great 
Plains  breeding  sites  range  from  Alberta 
to  Ontario,  Canada,  south  to  Kansas  and 
Colorado.  While  Great  Lakes  breeding 


sites  once  ranged  throughout  the  Great 
Lakes  region,  recent  nesting  records  are 
limited  to  Michigan  and  Wisconsin. 
Atlantic  Coast  breeding  sites  range  from 
Newfoundland,  Canada,  to  North 
Carolina.  Generally,  piping  plovers 
favor  open  sand,  gravel,  or  cobble 
beaches  for  breeding.  Breeding  sites  are 
generally  found  on  islands,  lake  shores, 
coastal  shorelines,  and  river  margins. 

Piping  plovers  winter  in  coastal  areas 
of  the  United  States  from  North  Carolina 
to  Texas.  They  also  winter  along  the 
coast  of  eastern  Mexico  and  on 
Caribbean  islands  from  Barbados  to 
Cuba  and  the  Bahamas  (Haig  1992).  The 
international  piping  plover  winter 
censuses  of  1991  and  1996  located  only 
63%  and  42%  of  the  estimated  number 
of  breeding  birds,  respectively  (Haig  and 
Plissner  1993,  Plissner  and  Haig  1997). 
Of  the  birds  located  on  the  wintering 
grounds  during  these  two  censuses, 
89%  were  found  on  the  Gulf  Coast  of 
the  United  States  and  8%  were  found  on 
the  Atlantic  Coast  of  the  United  States. 
Information  from  observation  of  color- 
banded  piping  plovers  indicates  that  the 
winter  ranges  of  the  breeding 
populations  overlap  to  a  significant 
degree.  Therefore,  the  source  breeding 
population  of  a  given  wintering 
individual  cannot  be  determined  in  the 
field  unless  it  has  been  banded  or 
otherwise  marked. 

Piping  plovers  begin  arriving  on  the 
wintering  grounds  in  July,  with  some 
late-nesting  birds  arriving  in  September. 
A  few  individuals  can  be  found  on  the 
wintering  grounds  throughout  the  year, 
but  sightings  are  rare  in  late  May,  June, 
and  early  July.  Migration  is  poorly 
understood,  but  most  piping  plovers 
probably  migrate  non-stop  from  interior 
breeding  areas  to  wintering  grounds 
(Haig  1992).  However,  concentrations  of 
spring  and  fall  migrants  have  been 
observed  along  the  Atlantic  Coast 
(USFWS  1996). 

Behavioral  observations  of  piping 
plovers  on  the  wintering  grounds 
suggest  that  they  spend  the  majority  of 
their  time  foraging  (Nicholls  and 
Baldassarre  1988:  Drake  1999a,  1999b). 
Primary  prey  for  wintering  plovers 
includes  polychaete  marine  worms, 
various  crustaceans,  insects,  and 
occasionally  bivalve  mollusks  (Nicholls 
1989;  Zonick  and  Ryan  1995),  which 
they  peck  from  on  top  or  just  beneath 
the  surface.  Foraging  usually  takes  place 
on  moist  or  wet  sand,  mud,  or  fine  shell. 
In  some  cases,  this  substrate  mav  be 
covered  by  a  mat  of  blue-green  algae. 
When  not  foraging,  plovers  undertake 
various  maintenance  activities 
including  roosting,  preening,  and 
bathing,  aggressive  encounters  (with 
other  piping  plovers  and  other  species) 
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and  moving  among  available  habitat 
locations. 

The  habitats  used  by  wintering  birds 
include  beaches,  mud  flats,  sand  flats, 
algal  flats,  and  washover  passes  (areas 
where  breaks  in  the  sand  dunes  result 
in  an  inlet).  Individual  plovers  tend  to 
return  to  the  same  wintering  sites  year 
after  year  (NichoUs  and  Baldassarre 
1990,  Drake  1999a).  Wintering  plovers 
are  dependent  on  a  mosaic  of  habitat 
patches,  and  move  among  these  patches 
depending  on  local  weather  emd  tidal 
conditions.  One  study  of  48  wintering 
piping  plovers  in  south  Texas  (Drake 
1999a)  found  a  mean  home  range  size 
(based  on  a  95%  distribution)  of  1,262 
hectares  (ha)  (3,117  acres  (ac)),  with  a 
mean  distance  moved  per  individual 
(averaged  across  seasons)  of  more  than 
3  kilometers  (km)  (about  2  miles  (mi)) 
for  the  fall  through  the  spring  of  1997- 
1998. 

In  late  February,  piping  plovers  begin 
leaving  the  wintering  grovmds  to  migrate 
back  to  breeding  sites.  Northward 
migration  peaks  in  late  March,  and  by 
late  May  most  birds  have  left  the 
wintering  grounds  (Eubanks  1994). 

Population  Status 

In  recent  decades,  piping  plover 
populations  have  declined  drastically, 
especially  in  the  Great  Lakes  area.  In  the 
early  1900s,  uncontrolled  hunting  drove 
them  nearly  to  extinction.  Protective 
legislation  helped  them  to  recover  by 
1925,  and  populations  reached  a  high  in 
the  1930s  (USFWS  1994).  These 
numbers  soon  plummeted,  though,  as 
recreational  use  of  beaches  increased. 
Plover  numbers  continued  to  decline  in 
the  1940s  and  1950s  as  shoreline 
development  expanded,  resulting  in  the 
loss  of  plover  breeding  habitat.  River 
flow  alteration,  channelization,  and 
reservoir  construction  have  also  led  to 
loss  of  breeding  habitat. 

In  1973,  the  piping  plover  was  placed 
on  the  National  Audubon  Society's  Blue 
List  of  threatened  species.  By  that  time, 
the  Great  Lakes  population  of  piping 
plovers  had  been  extirpated  from 
shoreline  beaches  in  Illinois,  Indiana, 
Ohio,  New  York,  Pennsylvania,  and 
Ontcirio,  and  only  a  few  birds  continued 
to  nest  in  Wisconsin  (Russell  1983).  At 
the  time  the  species  was  listed  iinder 
the  Endangered  Species  Act  in  1985,  the 
Great  Lakes  population  numbered  only 
17  known  breeding  pairs,  and  the 
breeding  areas  had  been  reduced  from 
sites  in  eight  States  to  only  northern 
Michigan  (Stucker  and  Cuthbert, 
unpublished  data).  In  recent  years,  the 
Great  Lakes  population  has  gradually 
increased  and  expanded  to  the  south 
and  west  as  a  result  of  intensive 
conservation  measures.  Recent  increases 


in  the  Atlantic  Coast  breeding 
population  have  also  been  attributed  to 
intensive  management  and  monitoring 
of  nesting  beaches.  While  overall  the 
Atlantic  Coast  population  is  increasing, 
increases  are  regionally  variable  with 
some  areas  experiencing  declining 
populations.  On  the  other  hand, 
breeding  census  results  show  a  marked 
decline  of  the  population  breeding  in 
the  Northern  Great  Plains  of  the  United 
States  (Plissner  and  Haig  1997). 

Previous  Federal  Actions 

On  December  30,  1982,  we  published 
a  notice  of  review  in  the  Federal 
Register  (47  FR  58454)  that  identified 
vertebrate  animal  taxa  being  considered 
for  addition  to  the  List  of  Threatened 
and  Endangered  Wildlife.  The  notice 
included  the  piping  plover  as  a  Category 
2  Candidate  species,  indicating  that  we 
believed  the  species  might  warrant 
listing  as  threatened  or  endangered,  but 
that  we  had  insufficient  data  to  support 
a  listing  at  that  time.  Subsequent  review 
of  additional  data  indicated  that  the 
piping  plover  warranted  listing,  and  in 
November  1984,  a  proposal  to  list  the 
piping  plover  as  endangered  and 
threatened  was  published  in  the  Federal 
Register  (49  FR  44712). 

The  proposed  listing  was  based  on  the 
decline  of  the  species  and  the  existing 
threats,  including  habitat  destruction, 
disturbance  by  humans  and  pets,  high 
levels  of  predation,  and  contaminants. 
On  December  11.  1985,  the  final  rule 
was  published  (50  FR  50720),  hsting  the 
piping  plover  as  endangered  in  the 
Great  Lakes  watershed  (Illinois,  Indiana, 
Michigan,  northeastern  Mirmesota,  New 
York,  Ohio,  Pennsylvania,  Wisconsin, 
and  Ontario)  and  as  threatened 
elsewhere  within  its  range.  All  piping 
plovers  on  migratory  routes  outside  of 
the  Great  Lakes  watershed  or  on  their 
wintering  grounds  are  considered 
threatened.  We  did  not  designate  critical 
habitat  for  the  species  at  that  time. 

In  1986,  two  recovery  teams  were 
appointed  to  develop  recovery  plans  for 
the  piping  plovers  breeding  in  the 
Atlcmtic  Coast  States  and  those  breeding 
in  the  Great  Lcikes/Northem  Great  Plains 
region.  We  published  those  plans  in 
1988  (USFWS  1988a,  1988b).  hi  1994, 
we  began  to  revise  the  plan  for  the  Great 
Lakes/Northern  Great  Plains  plovers  by 
developing  and  distributing  for  pubhc 
comment  a  draft  that  included  updated 
information  on  the  species.  More 
recently,  we  decided  that  the  recovery 
of  these  two  regional  populations  would 
benefit  from  separate  recovery  plans 
that  would  direct  separate  recovery 
programs.  Separate  recovery  plans  for 
the  Great  Lakes  and  Northern  Great 
Plains  piping  plovers  are  presently 


under  development.  The  recovery  plan 
for  the  Atlantic  Coast-breeding  plovers 
was  revised  in  1996  (USFWS  1996). 

In  December  1996,  Defenders  of 
Wildlife  (Defenders)  filed  a  lawsuit 
against  the  Department    ;  ihe  Interior 
and  the  Service  for  failng  to  designate 
criticcd  habitat  for  the  (  reat  Lakes 
population  of  the  piping  plover. 
Defenders  filed  a  second  similar  lawsuit 
for  the  Northern  Great  Plains  piping 
plover  population  in  1997.  These 
lawsuits  were  subsequently  combined 
[Defenders  of  Wildlife  et  al.  v.  Bruce 
Babbitt  et  al..  Consolidated  Cases  Civil 
No.  1:96-CV-02695AER  and  Civil  No. 
1:97-CV00777AER).  In  February  2000, 
the  court  issued  an  order  directing  us  to 
publish  a  proposed  critical  habitat 
designation  for  the  Great  Lakes 
population  of  the  piping  plover  by  June 
30,  2000.  Publication  of  a  similar 
proposal  for  nesting  areas  of  the 
Northern  Great  Plains  population  of 
piping  plover  by  May  31,  2001,  was  also 
ordered.  A  subsequent  order,  after 
requesting  the  court  to  reconsider  its 
original  order  relating  to  final  critical 
habitat  designation,  directs  us  to  finalize 
the  critical  habitat  designations  for  the 
Great  Lakes  population  by  April  30, 
2001,  and  for  the  Northern  Great  Plains 
population  by  March  15,  2002. 

Since  we  cannot  distinguish  the  Great 
Lakes  and  Great  Plains  birds  on  their 
wintering  groimds,  we  felt  it  was 
appropriate  to  propose  critical  habitat 
for  all  U.S. -wintering  piping  plovers 
collectively.  Fiulher,  we  determined 
that  the  appropriate  course  of  action 
would  be  to  propose  critical  habitat  for 
all  U.S. -wintering  piping  plovers  on  the 
same  schedule  required,  under  court 
order,  for  the  Great  Lakes  breeding 
population. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  featxires  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procediu^s  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary.  Thus,  critical  habitat  areas 
should  provide  sufficient  habitat  to 
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support  the  species  at  the  population 
level  and  geographic  distribution  that 
are  necessary  for  recovery.  Proposed 
critical  habitat  for  the  wintering 
population  of  the  piping  plover  includes 
areas  that  we  know  currently  support 
the  species,  and  also  areas  for  which 
census  data  may  be  lacking  but  which 
contain  habitat  essential  for  the 
conservation  of  the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific-and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  when  the  benefits  of 
excluding  those  areas  outweigh  the 
benefits  of  including  the  areas  within 
the  critical  habitat,  providing  the 
exclusion  will  not  result  in  the 
extinction  of  the  species. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
by  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
7  also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
adverse  modification  or  destruction  of 
proposed  critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  land  that  do  not  involve  a 
Federal  action,  critical  habitat 
designation  would  not  afford  any 
protection  under  the  Act  against  such 
activities  on  these  lands. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  the  recovery  of  a  Usted 
species.  The  designation  does  not 
establish  a  reserve,  create  a  management 
plan,  establish  numerical  population 
goals,  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat),  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery  and 
management  plans,  and  through  section 
7  consultation  and  section  10  permits. 


Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species  and  that 
may  require  special  management 
considerations  or  protections.  Areas 
described  in  the  approved  recovery 
plans  (USFWS  1988,  1996)  as  essential 
to  the  conservation  of  the  wintering 
population  of  the  piping  plover  are 
proposed  as  critical  habitat,  if  recent 
data  supported  consistent  use  and 
habitat  remains  suitable.  However,  the 
recovery  plans  did  not  have  available 
the  most  recent  comprehensive  winter 
survey  data  and  did  not  identify  all 
possible  areas  essential  to  the  survival 
and  recovery  of  the  species.  Thus,  we 
identified  additional  areas  essential  to 
the  species'  conservation. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5){A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  and  protection.  Such 
requirements  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements 
essential  for  the  conservation  of 
wintering  piping  plovers  are  those 
habitat  components  that  support 
foraging,  roosting,  and  sheltering  and 
the  physical  features  necessary  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  are  found 
in  geologically  dynamic  coastal  areas 
that  support  or  have  the  potential  to 
support  intertidal  beaches  and  flats 
(between  aimual  low  tide  and  annual 
high  tide)  and  associated  dune  systems 
and  flats  above  annual  high  tide. 

Important  components  of  intertidal 
flats  include  sand  and/or  mud  flats  with 
no  or  very  sparse  emergent  vegetation. 
In  some  cases,  these  flats  may  be 
covered  or  partially  covered  by  a  mat  of 
blue-green  algae.  Adjacent  unvegetated 
or  sparsely  vegetated  sand,  mud,  or  algal 
flats  above  hi^  tide  are  also  important, 
especially  for  roosting  piping  plovers. 
Such  sites  may  have  debris,  detritus 
(decaying  organic  matter),  or  micro- 


topographic  relief  (less  than  50  cm 
above  substrate  surface)  offering  refuge 
from  high  winds  and  cold  weather. 
Important  components  of  the  beach/ 
dune  ecosystem  include  surf-cast  algae, 
sparsely  vegetated  backbeach  (beach 
area  above  mean  high  tide  seaward  of 
the  dune  line,  or  in  cases  where  no 
dunes  exist,  seaward  of  a  delineating 
feature  such  as  a  vegetation  line, 
structure,  or  road),  spits,  and  washovor 
areas.  Washover  areas  are  broad, 
unvegetated  zones  with  little  or  no 
topographic  relief,  that  are  formed  and 
maintained  by  the  action  of  hurricanes, 
storm  surge,  or  other  extreme  wave 
action.  Several  of  these  components 
(sparse  vegetation,  little  or  no 
topographic  relief)  are  mimicked  in 
artificial  habitat  types  used  less 
commonly  by  piping  plovers  [e.g., 
dredge  spoil  sites). 

These  habitat  components  are  a  result 
of  the  dynamic  geological  processes  that 
dominate  coastal  landforms  throughout 
the  wintering  range  of  piping  plovers. 
These  geologically  dynamic  coastal 
regions  aie  controlled  by  processes  of 
erosion,  accretion,  succession,  and  sea- 
level  change.  The  integrity  of  the  habitat 
components  depends  upon  daily  tidjd 
events  and  regular  sediment  transport 
processes,  as  well  as  episodic,  high- 
magnitude  storm  events;  these  processes 
are  associated  with  the  formation  and 
movement  of  barrier  islands,  inlets,  and 
other  coastal  landforms.  By  their  natiue, 
these  features  are  in  a  constant  state  of 
change;  they  may  disappear,  only  to  be 
replaced  nearby  as  coastal  processes  act 
on  these  habitats.  Given  that  piping 
plovers  evolved  in  this  dynamic  system, 
and  that  they  are  dependent  upon  these 
ever-changing  features  for  their 
continued  survival  and  eventual 
recovery,  our  proposed  critical  habitat 
boundaries  incorporate  these  natural 
processes  and  include  sites  that  we 
expect  will  develop  appropriate  habitat 
components  in  the  future. 

In  most  areas,  wintering  piping 
plovers  are  dependent  on  a  mosaic  of 
sites  distributed  throughout  the 
landscape.  The  annual,  daily,  and  even 
hourly  availability  of  the  habitat  patches 
is  dependent  on  local  weather  and  tidal 
conditions.  For  example,  a  single  piping 
plover  may  leave  a  site  if  it  becomes 
inundated  by  a  high  tide  or  storm  event, 
or  if  high  winds  or  cold  temperatures 
make  the  site  unsuitable  for  foraging  or 
roosting.  This  bird  will  move  to  other 
patches  within  the  landscape  mosaic 
that  might  provide  refuge  from 
inclement  weather  conditions,  or  that 
simply  provide  a  roosting  site  until 
conditions  become  favorable  to  resume 
foraging. 
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Methods 

In  determining  areas  that  are  essential 
to  conserve  the  wintering  population  of 
piping  plover,  we  used  the  best 
scientific  and  commercial  data 
available.  We  solicited  information  from 
knowledgeable  biologists  and  reviewed 
the  available  information  pertaining  to 
habitat  requirements  of  the  species.  To 
map  areas  essential  to  the  conservation 
of  the  species,  we  used  data  on  known 
piping  plover  wintering  locations  and 
regional  Geographic  Information 
Systems  coverages.  Sources  of  data 
providing  these  locations  include  two 
international  piping  plover  censuses 
carried  out  in  January  of  1991  and  1996, 
published  reports,  Christmas  Bird 
Counts,  and  other  data  from  surveys 
focusing  on  shorebird  distribution  and 
abundance.  Areas  that  were  identified 
in  the  approved  recovery  plans  and 
current  draft  recover^'  plans  as  essential 
for  the  recovery  of  the  species  were  also 
used  to  initially  identify  important 
areas. 

Those  areas  along  the  coast  for  which 
occurrence  data  indicate  a  consistent 
annual  use  by  piping  plovers  are 
included  as  units  in  this  proposed 
designation.  In  some  areas,  adequate 
census  data  are  not  available  to  provide 
reliable  presence  or  absence  information 
for  the  plover.  These  areas  are  in  remote 
locations  where  censuses  are  logistically 
difficult.  However,  the  physical  and 
biological  featiues  essential  to  piping 
plovers  are  known  to  be  at  least 
sporadically  present  in  these  dynamic 
areas,  and  our  belief  that  these  areas 
support  piping  plovers  when  essential 
habitat  features  are  present  is 
biologically  sound.  In  addition,  piping 
plovers  are  known  to  change  their  areas 
of  use  with  changes  in  tides  and 
weather,  further  lending  credence  to  the 
belief  that  these  areas  are  at  least 
occasionally  used  by  the  species.  Thus, 
we  consider  these  areas  essential  to  the 
conservation  of  the  species. 


Rates  of  erosion  and  accretion  along 
the  coastal  regions  within  the  area 
considered  for  designation  of  critical 
habitat  are  highly  variable. 
Simultaneous  with  shoreline 
movements  are  the  changes  in 
vegetation  and  dune  structure  in  these 
coastal  areas.  These  changes  will  also 
result  in  shifts  in  the  geographic 
location  of  primary  constituent 
elements.  While  the  amoimt  of  area 
meeting  the  description  of  primary 
constituent  elements  will  probably 
change  very  little  over  time,  its  location 
can  vary  markedly.  In  Texas,  erosion 
rates  in  some  areas  can  be  as  much  as 
23  meters  (m)  (75  feet)  per  year,  while 
in  other  areas  of  the  Texas  coast, 
accretion  can  be  occurring  at  a  rate  as 
high  as  51  m  (167  feet)  per  year. 
Changes  in  the  vegetation  line  along  the 
Texas  coast  are  of  a  similar  order  of 
magnitude  (Paine  and  Morton  1989). 
The  shifting  of  islands  along  the 
Louisiana  coast  can  be  extreme.  For 
example.  East  Timbalier  (included  in 
the  proposed  critical  habitat 
designation)  has  shifted  as  much  as  2 
km  (1.2  mi)  since  1887  (Louisiana 
Geological  Survey  1992).  Erosion  in  the 
vicinity  of  Cape  San  Bias,  Florida,  is  as 
much  as  9  m  (30  feet)  per  year,  and 
accretion  can  be  as  much  as  19  m  (62 
feet)  per  year  (Davis  1997).  Likewise, 
shoreline  in  the  vicinity  of  Longboat 
Pass,  Florida,  has  moved  300  m  (984 
feet)  between  1883  and  1970  (Dean 
1989).  In  order  to  insure  that  maps 
adequately  capture  areas  containing 
primary  constituent  elements  overthe 
foreseeable  future,  critical  habitat 
boundaries  include  adjacent  areas 
seaward  of  areas  containing  primary 
constituent  elements  (to  insure  capture 
of  accreting  shoreline  and  island 
shifting)  and  landward  (to  insure 
capture  of  eroding  shorelines  and  island 
shifting). 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all  currently 


developed  sites  consisting  of  buildings, 
marinas,  paved  areas,  boat  ramps,  and 
similar  structiu«s.  These  areas  do  not 
contain  primary  constituent  elements 
essential  for  piping  plover  conser\'ation, 
and  are  not  critical  habitat  even  though 
they  are  within  the  mapped  boimdaries.  >■ 
Designating  specific  locations  for 
critical  habitat  for  the  piping  plovers  is 
difficult  because  the  coastal  areas  they 
use  are  constantly  changing  due  to 
storm  surges,  flood  events,  and  other 
natural  geo-physical  alterations  of 
beaches  and  shorelines.  Areas  seaward 
of  the  beach  and  covered  by  water  (e.g., 
open  ocean  or  bays)  will  not  contain  one 
or  more  of  the  primary  constituent 
elements,  and  are  not  critical  habitat. 
Because  of  the  dynamics  of  coastal 
areas,  however,  areas  now  covered  by 
water  may  in  the  future  become  land, 
and  will  then  under  this  designation 
become  critical  habitat  if  they  fall 
within  the  mapped  boundaries. 

Proposed  Critical  Habitat  Designation/ 
Land  Ownership 

The  proposed  critical  habitat  areas 
contained  within  the  conservation  units 
described  below  constitute  oiu  best 
evaluation  of  areas  needed  for  the 
conservation  of  the  wintering  piping 
plover.  Proposed  critical  habitat  may  be 
revised  should  new  information  become 
available  prior  to  the  final  rule,  and 
existing  critical  habitat  may  be  revised 
through  rulemaking  if  new  information 
becomes  available  after  the  final  rule. 

Table  1  provides  a  summary  of  the" 
land  ownership  and  linear  shoreline 
distances  proposed  as  critical  habitat. 
Table  2  provides  land  ownership  and 
area  measurements.  Estimates  reflect  the 
total  area  within  the  mapped  critical 
habitat  conservation  unit  boundaries, 
without  regard  to  the  presence  of 
primary  constituent  elements.  The  area 
actually  affected  by  this  proposal  is, 
therefore,  less  than  that  indicated  in 
Table  2. 


Table  1  —Linear  Shoreline  Distances  Measured  in  Kilometers  (Miles)  Proposed  for  Designation  as  Critical 
Habitat  for  Wintering  Piping  Plovers,  by  State  (Rows)  and  Ownership  (Columns). 


North  Carolina 
South  Carolir^a 

Georgia  

Flonda  

Alabama    

Mississippi , 

Louisiana 


Federal 

State 

Private 

Total 

117 

(73) 

23 

(14) 

53 

(33) 

106 

(66) 

14 

(9) 

98 

(61) 

100 

(62) 

65 
(40) 

50 
(31) 

76 
(47) 
150 
(93) 

23 
(14) 

169 

(105) 

65 
(40 

38 
(24) 

30 
(19) 

79 
(49) 

59 
(37) 
113 
(70) 
282 
(175) 

247 

(153) 
111 

m 

159 

(99) 
335 

(208) 
96 

(60) 
211 

(131) 
551 

(342) 
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Table  i  .—Linear  Shoreline  Distances  Measured  in  Kilometers  (Miles)  Proposed  for  Designation  as  Critical 
Habitat  for  Wintering  Piping  Plovers,  by  State  (Rows)  and  Ownership  (Columns).— Continued 


Texas 


Total 


Federal 


459 
285) 


970 
(603) 


State 


85 
(53) 


618 
(383) 


Private 


437 
(272) 


1.103 
(686) 


Total 


981 
(610) 


2,691 
(1,672 


Table  2.— Total  Area  of  Units,  Expressed  as  Hectares  (Acres),  Proposed  for  Designation  as  Critical 
Habitat  for  Wintering  Piping  Plovers,  by  State  (Rows)  and  Ownership  (Columns). 


North  Carolina 
South  Carolina 

Georgia  

Florida  

Alabama 

Mississippi 

Louisiana 

Texas  

Total 


Federal 


6,679 
(16,504) 
1,585 
(3,917) 
2,461 
(6,081) 
17,830 
(44,058) 
168 
(415) 
28,362 
(70,083) 
51,480 
(127,207) 
58,758 
(145,1913) 


State 


167,323 
(413,459) 


15,917 
(39,331) 
7,147 
(17,660) 
10,357 
(25,592) 
56,867 
(140,520) 
1,038 
(2,565) 
18,517 
(45,756) 
386,746 
(955,660) 
69,416 
(171,529) 


566,005 
(1,398,613) 


Private 


2,635 
(6,511) 

1,387 
(3,427) 

2,355 
(5,819) 

1.696 
(4,191) 

1.561 
(3.857) 

2.549 

(6.299) 

81,451 

(201,268) 

24.872 

(71.435) 


118.496 
(292.807) 


Total 


25,231 
(62,346) 
10,119 
(25,004) 
15.173 
(37,492) 
76,393 
(188,767) 
2,767 
(6.837) 
49.428 
(122.138) 
519,677 
(1,284,136) 
153,036 
(378,156) 


851 ,824 
(2,104.879) 


Lands  proposed  as  critical  habitat 
have  been  divided  into  146  critical 
habitat  conservation  units  that  contain 
areas  with  the  primary  constituent 
elements  for  the  piping  plover  in  the 
v\^intering  range  of  the  species.  These 
units  are  fo\md  in  all  eight  States  where 
the  piping  plover  winters.  Below  we 
describe  each  unit  in  terms  of  its 
location,  size,  and  ownership.  Sizes  of 
units  that  include  linear  stretches  of 
beach  are  given  in  kilometers  (miles), 
whereas  broader  areas,  such  as  barrier 
islands,  are  portrayed  in  hectares 
(acres). 

North  Carolina 

Unit  NC-1:  Oregon  Inlet.  11.8  km  (7.3  mi)  of 
shoreline  in  Dare  County. 

This  unit  is  surrounded  by  Cape  Hatteras 
National  Seashore  and  Pea  Island  National 
Wildlife  Refuge,  but  is  mostly  privately 
owned.  This  unit  includes  lands  on  either 
side  of  Oregon  Inlet. 

Unit  NC-2:  Cape  Hatteras  Point.  13.0  km  (8.1 
mi)  of  shoreline  in  Dare  County. 

The  majority  of  the  unit  is  within  Cape 
Hatteras  National  Seashore.  This  unit  extends 
from  the  Cape  Hatteras  Lighthouse  to  the 
Fish  Dump. 

Unit  NC-3:  Clam  Shoals.  4.5  km  (2.8  mi)  of 
shoreline  in  Dare  County. 
The  entire  unit  is  owned  by  the  State.  This 
unit  includes  several  islands  in  Pamlico 
Sound  known  as  Bird  Islands. 


Unit  NC-4:  Hatteras  Inlet.  19.8  km  (12.4  mi) 
of  shoreline  in  Dare  and  Hyde  Counties. 
The  majority  of  the  unit  is  surrounded  by 
Cape  Hatteras  National  Seashore,  but  is 
privately  owned.  This  unit  includes  lands 
from  the  end  of  Highway  12  to  Green  Island 
on  either  side  of  Hatteras  Inlet  and  all  of 
"Old  DOT"  spoil  island. 
Unit  NC-5:  Ocracoke  Island.  5.9  km  (3.7  mi) 
of  shoreline  in  Hyde  County. 
The  majority  of  the  unit  is  within  Cape 
Hatteras  National  Seashore.  This  unit  extends 
from  Ocracoke  Island  Airport  to  Ocracoke 
Inlet. 

Unit  NC-6:  Portsmouth  Island-Cape  Lookout. 
54.6  km  (33.9  mi)  of  shoreline  in  Carteret 
County. 
The  entire  unit  is  within  Cape  Lookout 
National  Seashore.  This  unit  extends 
southwest  from  Ocracoke  Inlet,  and  includes 
Atlantic  shoreline  to  the  west  sides  of  isleinds 
on  Pamlico  Sound.  Islands  include  Casey, 
Sheep,  Portsmouth,  Whalebone.  Kathryne 
Jane,  and  Merkle  Hammock  Islands.  This  unit 
also  extends  from  Old  Drum  Inlet  west  to 
New  Drum  Inlet  and  from  New  Drum  Inlet 
west  1.6  km  (1.0  mi). 

Unit  NC-7:  South  Core  Banks.  17.3  km  (10.8 
mi)  of  shoreline  in  Carteret  County. 
The  entire  unit  is  within  Cape  Lookout 
National  Seashore.  This  unit  extends  from 
Cape  Lookout  Lighthouse  and  includes  all  of 
Cape  Point. 

Unit  NC-8:  Shackleford  Banks.  15.7  km  (9.8 
mi)  of  shoreline  in  Carteret  County. 


The  entire  unit  is  within  Cape  Lookout 
National  Seashore.  This  unit  is  in  two  parts — 
the  eastern  2.4  km  (1.5  mi)  of  Shackleford 
Banks,  including  the  islands,  and  the 
westernmost  3.2  km  (2.0  mi)  of  Shackleford 
Banks. 

Unit  NC-9:  Rachel  Carson.  12.6  km  (7.8  mi) 
of  shoreline  in  Carteret  County. 
The  entire  unit  is  within  the  Rachel  Carson 
National  Estuarine  Research  Reserve.  This 
unit  includes  islands  south  of  Beaufort 
including  Horse  Island,  Carrot  Island,  and 
Lermox  Point. 

Unit  NC-10:  Bogue  Inlet.  6.4  km  (4.0  mi)  of 
shoreline  in  Carteret  and  Onslow 
Counties. 
The  majority  of  the  unit  is  privately 
owned,  with  the  remainder  falling  within 
Hammocks  Beach  State  Park.  This  unit 
extends  from  the  roadless  areas  on  the 
western  end  of  Bogue  Banks,  including  the 
sandy  shoal  islands,  to  Bogue  Inlet  and  the 
eastern  tip  of  Bear  Island,  1.6  km  (1.0  mi) 
from  Bogue  Inlet  west. 

Unit  NC-11:  Topsail.  13.2  km  (8.2  mi)  of 
shoreline  in  Pender  County  and  Hanover 
County. 
The  entire  area  is  privately  owned.  This 
unit  extends  from  the  east  tip  (0.4  km  (.25 
mi))  of  Figure  Eight  Island,  northeast  to  the 
west  tip  (0.4  km  (.25  mi))  of  Topsail  Beach. 
It  includes  both  Rich  Inlet  and  New  Topsail 
Inlet. 

Unit  NC-12:  Figure  Eight  Island.  6.5  km  (4.0 
mi)  of  shoreline  in  New  Hanover  County. 
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The  majority  of  the  unit  is  privately 
owned.  This  unit  includes  the  west  tip  of 
Figure  Eight  Island  (0.8  km  (0.5  mi)), 
including  mudflats  northwest  of  Mason  Inlet. 
Unit  NC-13:  Masonboro.  3.3  km  (2.1  mi)  of 

shoreline  in  New  Hanover  County. 
The  entire  unit  is  within  the  NC  National 
Estuarine  Research  Reserve.  This  unit 
includes  the  northern  tip  of  Masonboro 
Island. 
Unit  NC:-14:  Carolina  Beach  Inlet.  10.3  km 

(6.4  mi)  of  shoreline  in  New  Hanover 

County. 
The  majority  of  the  unit  is  within  Crowe 
Sound  on  Masonboro  Island  and  is  owned  by 
the  NC  National  Estuarine  Research  Reserve. 
This  unit  extends  approximately  3.2  km  (2.0 
mi)  north  of  the  inlet  to  1.2  km  (0.75  mi) 
south  of  the  inlet. 
Unit  NC-15:  Ft.  Fisher.  32.9  km  (20.4  mi)  of 

shoreline  in  New  Hanover  and 

Brunswick  Counties. 
The  majority  of  the  unit  is  within  Ft.  Fisher 
State  Recreation  Area.  This  unit  extends  from 
the  Ft.  Fisher  Islands  to  south  of  Old  Com 
Cake  Inlet  approximately  0.8  km  (0.5  mi)  on 
Smith  Island. 
Unit  NC-16:  Lockwood  Folly  Inlet.  1.8  km 

(1.1  mi)  of  shoreline  in  Brunswick 

County. 
The  entire  unit  is  on  Oak  Island  and 
privately  owned.  This  unit  extends  from  the 
end  of  West  Beach  Drive,  west  to  Lockwood 
Folly  Inlet. 
Unit  NC-17:  Shallotte  Inlet.  9.5  km  (5.9  mi) 

of  shoreline  in  Brunswick  County. 
The  entire  unit  is  privately  owned.  This 
unit  extends  from  Shallotte  Inlet  and  runs 
east  approximately  2.1  km  (1.3  mi)  on 
Atlantic  Ocean  shoreline  and  Intracoastal 
waterway  side.  The  island  south  of  Shallotte 
Inlet  is  also  included. 
Unit  NC-18:  Mad  Inlet.  7.9  km  (5.0  mi)  of 

shoreline  in  Brunswick  County. 
The  entire  unit  is  privately  owned.  This 
unit  extends  from  the  western  end  of  Main 
Street  to  Bird  Island  and  includes  the  marsh 
areas  north  of  Sunset  Beach. 

South  Carolina 

Unit  SC-1:  Waites  Island-North.  4.0  km  (2.5 
mi)  of  shoreline  in  Horry  County. 
This  unit  includes  the  northern  end  of 
Waites  Island,  and  the  majority  of  the  unit  is 
privately  owned. 

Unit  SC-2:  Waites  Island-South.  2.4  km  (1.2 
mi)  of  shoreline  in  Horry  County. 
This  unit  includes  the  southern  end  of 
Waites  Island  and  is  mostly  privately  owned. 
Unit  SC-3:  Murrells  Inlet/Huntington  Beach. 
6.5  km  (4.0  mi)  of  shoreline  in 
Georgetown  County. 
The  majority  of  the  unit  is  within 
Huntington  Beach  State  Park.  This  unit 
extends  from  the  groins  north  of  Murrells 
Inlet  and  south  to  the  northern  edge  of  North 
Litchfield  Beach. 

Unit  SC^:  Litchfield.  0.9  km  (0.6  mi)  of 
shoreline  in  Georgetown  County. 
This  unit  includes  the  southern  tip  of 
Litchfield  Beach  and  is  mostly  privately 
owned. 

Unit  SC-5:  North  Inlet.  5.8  km  (3.7  mi)  of 
shoreline  in  Georgetown  County. 


The  majority  of  the  unit  is  within  Tom 
Yawley  Wildlife  Center  Heritage  Preserve 
(HP).  This  unit  extends  to. the  north  of  the 
inlet  on  Debidue  Beach  and  to  the  south  of 
the  inlet  on  North  Island. 
Unit  SC-6:  North  Santee  Bay  Inlet.  13.8  km 
(8.7  mi)  of  shoreline  in  Georgetown 
County. 

The  majority  of  the  unit  is  within  the  Tom 
Yawley  Wildlife  Center  HP  and  the  Santee- 
Delta  Wildlife  Management  Area.  This  unit  is' 
at  the  North  Santee  Bay  inlet  and  includes 
lands  of  South  Island,  Santee  Point,  Cedar 
Island,  and  all  of  North  Santee  Sandbar. 

Unit  SC-7:  Cape  Remain.  24.9  km  (15.5  mi) 
of  shoreline  in  Charleston  County. 

The  majority  of  the  unit  is  within  Cape 
Romain  National  Wildlife  Refuge.  This  unit 
includes  the  southern  portion  of  Cape  Island, 
the  southernmost  portion  of  Lighthouse 
Island,  and  the  southern  side  of  the  far 
eastern  tip  of  Raccoon  Key. 
Unit  SC-8:  Bull  Island.  7.7  km  (5.0  mi)  of 
shoreline  in  Charleston  County. 

The  majority  of  the  unit  is  within  Cape 
Romain  National  Wildlife  Refuge  and  land 
owned  by  the  South  Carolina  Department  of 
Natural  Resources.  This  unit  is  the  southern 
portion  of  Bull  Island  at  the  inlet  and 
northeast  tip  of  Capers  Island  HP  at  the  inlet. 
Unit  SC-9:  Stono  Inlet.  16.0  km  (9.9  mi)  of 
shoreline  in  Charleston  County. 

Most  of  this  unit  is  privately  owned.  A 
portion  of  the  unit  is  Bird  Key-Stono  HP. 
Unit  SC-10:  Seabrook  Island.  3.5  km  (2.5  mi) 
of  shoreline  in  Charleston  County. 

This  unit  extends  from  Captain  Sams  Inlet 
to  the  southwest  approximately  3.5  km  (2.5 
mi).  Most  of  this  unit  is  privately  owned. 
Unit  SC-11:  Deveaux  Bank.  6.1  km  (3.7  mi) 
of  shoreline  in  Charleston  County. 

The  entire  unit  is  within  Deveaux  Bank 
HP.  This  unit  includes  all  of  Deveaux  island. 
Unit  SC-12:  Otter  Island.  4.1  km  (2.5  mi)  pf 
shoreline  in  Colleton  County. 

The  majority  of  the  unit  is  within  St. 
Helena  Sound  HP.  This  unit  includes  the 
southern  portion  of  Otter  Island. 
Unit  SC-13:  Harbor  Island.  3.9  km  (2.5  mi) 
of  shoreline  in  Beaufort  County. 

The  majority  of  the  unit  is  State-owned. 
This  unit  extends  from  the  northeastern  tip 
of  Harbor  Island  and  includes  all  of  Harbor 
Spit. 

Unit  SC-14:  Caper's  Island.  5.7  km  (3.7  mi) 
of  shoreline  in  Beaufort  County. 

Most  of  this  unit  is  privately  owned.  This 
unit  includes  the  entire  Atlantic  Coast 
shoreline  of  Caper's  Island. 
Unit  SC-15:  Hilton  Head.  6.0  km  (3.7  mi)  of 
shoreline  in  Beaufort  County. 

The  majority  of  this  unit  is  State-owned. 
This  unit  includes  the  northeastern  tip 
(Atlantic  Ocean  side)  of  Hilton  Head  Island 
and  all  of  Joiner  Bank. 

Georgia 

Unit  GA-1:  Tybee  Island.  3.4  km  (2.1  mi)  of 
shoreline  in  Chatham  County. 
The  majority  of  the  unit  is  privately 
owned.  This  unit  extends  along  the  northern 
tip  if  Tybee  Island  starting  from  0.8  km  (.5 
mi)  northeast  from  the  intersection  of  Crab 
Creek  and  Highway  80  to  0.7  km  (.41  mi) 


northeast  from  the  intersection  of  Highway 
80  and  Horse  Pen  Creek. 

Unit  GA-2:  Little  Tybee  Island.  12.3  km  (7.6 
mi)  of  shoreline  in  Chatham  County. 

The  majority  of  the  unit  is  within  Little 
Tybee  Island  Slate  Heritage  Preserve.  This 
unit  extends  just  south  of  the  first  inlet  to 
Wassaw  Sound  along  the  Atlantic  Ocean 
coastline. 

Unit  GA-3:  North  Wassaw  Island.  4.0  km  (2.5 
mi)  of  shoreline  in  Chatham  County. 

The  entire  unit  is  within  Wassaw  National 
Wildlife  Refuge.  This  unit  extends  from 
Wassaw  Sound  south  along  the  Atlantic 
Coastline  approximately  1.6  km  (1.0  mi). 
Unit  GA-4:  South  Wassaw  Island.  3.3  km  (2.0 
mi)  of  shoreline  in  Chatham  County. 

The  entire  unit  is  within  Wassaw  National 
Wildlife  Refuge.  This  unit  extends  from  the 
last  southern  1.6  km  (1.0  mi.),  around  the 
southern  tip  of  Wassaw  Island,  up  to  the  first 
inlet. 

Unit  GA-5:  Ossabaw  Island.  15.1  km  (9.4  mi) 
of  shoreline  in  Chatham  County. 

The  entire  unit  is  within  Ossabaw  Island 
State  HP.  This  unit  includes  the  northeastern 
tip  (Camp  Creek  then  east )  and  12  km  (7.5 
mi)  south  along  the  Atlantic  Ocean  shoreline 
to  a  point  2.8  km  (1.75  mi)  past  the  center 
inlet. 

Unit  GA-6:  St.  Catherine's  Island  Bar.  6.6  km 

(4.1  mi)  of  shoreline  in  Liberty  County. 
The  entire  unit  is  State  owned  and  located 
east-northeast  of  St.  Catherines  Island.  This 
unit  includes  the  entire  St.  Catherine's  Island 
Bar. 
Unit  GA-7:  McQueen's  Inlet.  27.2  km  (16.9 

mi)  of  shoreline  in  Liberty  County. 
The  majority  of  the  unit  is  private  land 
along  the  eastern-central  coastline  on  St. 
Catherines  Island.  This  unit  extends  from 
McQueen's  Inlet  north  approximately  3.5  km 
(2.2  mi)  and  south  approximately  1.6  km  (1.0 
mi). 
Unit  GA-8:  St.  Catherine's  Island.  3.5  km  (2.2 

mi)  of  shoreline  in  Liberty  County. 
The  majority  of  the  unit  is  private  land  on 
the  southern  tip  of  St.  Catherine's  Island. 
This  unit  starts  1.2  km  (0.75  mi)  north  of 
Sapelo  Sound  and  stops  inland  at  Brunsen 
Creek. 
Unit  GA-9:  Blackbeard  Island.  6.1  km  (3.8 

mi)  of  shoreline  in  Mcintosh  County. 
The  entire  unit  is  within  the  Blackbeard 
Island  National  Wildlife  Refuge.  This  unit 
includes  the  northeastern  portion  of  the 
island. 
Unit  GA-10:  Sapelo  Island.  2.4  km  (1.5  mi) 

of  shoreline  in  Mcintosh  County. 
The  entire  unit  is  within  a  State  Wildlife 
Management  Unit  within  Sapelo  Island.  The 
unit  extends  south  of  Cabretta  tip 
approximately  1.6  km  (1.0  mi). 
Unit  GA-11:  Wolf  Island.  12.3  km  (7.7  mi)  of 

shoreline  in  Mcintosh  County. 
The  majority  of  the  unit  is  within  Wolf 
Island  National  Wildlife  Refuge  and  private 
lands  just  north  of  the  Refuge.  The  unit 
includes  the  eastern  half  of  Wolf  Island. 
Unit  GA-12:  Egg  Island  Bar.  3.8  km  (2.4  mi) 

of  shoreline  in  Mcintosh  County. 
This  unit  is  State  owned  and  includes  all 
of  Egg  Island  Bar. 
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Unit  GA-13:  Little  St.  Simon's  Island.  15.1 
km  (9.4  mi)  of  shoreline  in  Glynn 
County. 
The  majority  of  the  unit  is  private  land  on 

Little  St.  Simon's  Island.  This  unit  includes 

the  entire  eastern  coastline  along  Little  St. 

Simon's  Island. 

Unit  GA-14:  Sea/St.  Simon's  Island.  3.9  km 
(2.4  mi)  of  shoreline  in  Glynn  County. 

The  majority  of  the  unit  is  private  land  on 
the  south  tip  of  Sea  Island  and  on  the  east 
beach  of  St.  Simons  Island.  This  unit  extends 
north  of  Gould's  Inlet  (Sea  Island)  and  south 
of  Gould's  Inlet  (St.  Simons  Island). 
Unit  GA-15:  Jekyll  Island.  2.8  km  (1.7  mi)  of 
shoreline  in  Glynn  County. 

The  majority  of  the  unit  is  within  State 
lands  on  Jekyll  Island.  This  unit  includes  the 
southern  region  of  Jekyll  Island. 
Unit  GA-16:  Cumberland  Island.  36.6  km 
(22.7)  of  shoreline  in  Camden  County. 

The  majority  of  the  unit  is  along 
Cumberland  Island  Wilderness  Area  and 
Cumberland  Island  National  Seashore.  This 
unit  includes  the  majority  of  the  eastern 
Atlantic  Ocean  shoreline  of  Cumberland 
Island. 

Florida 

Unit  FL-1:  Big  Lagoon.  1.4  km  (0.9  mi)  of 
shoreline  in  Escambia  County. 
The  majority  of  the  unit  is  within  Big 
Lagoon  State  Recreation  Area.  This  unit 
includes  the  peninsula  areas  and  islands  of 
the  State  lands. 

Unit  FL-2:  Big  Sabine.  6.7  km  (4.2  mi)  of 
shoreline  in  Escambia  County. 
The  majority  of  the  unit  is  within  Gulf 
Islands  National  Seashore.  This  unit  includes 
areas  adjacent  to  Santa  Rosa  Sound  of  Big 
Sabine  Point  and  adjacent  embayment. 
Unit  FL-3:  Navarre  Beach.  2.9  km  (1.8  mi)  of 
shoreline  in  Escambia  and  Santa  Rosa 
Counties. 
The  majority  of  the  unit  is  within  lands 
owned  by  Gulf  Islands  National  Seashore  and 
managed  by  the  Santa  Rosa  Island  Authority. 
This  unit  includes  lands  adjacent  to  Santa 
Rosa  Island. 

Unit  FL-4:  Marifarms.  12.5  km  (7.8  mi)  of 
shoreline  in  Bay  County. 
The  majority  of  the  unit  is  a  mixture  of 
State  and  private  lands.  This  unit  extends 
just  east  of  Cedar  Point  and  ends  on  far  east 
side  of  the  southeastern-most  Marifarms 
impoundment. 

Unit  FL-5:  Shell/Crooked  Islands.  46.8  km 
(29.0  mi)  of  shoreline  in  Bay  County. 
The  entire  unit  is  within  Tyndall  Air  Force 
Base.  This  unit  includes  all  of  Shell  Island, 
Crooked  Island  West,  and  Crooked  Island 
East. 

Unit  FL-6:  Upper  St.  Joe  Peninsula.  8.2  km 
(5.1  mi)  of  shoreline  in  Gulf  County. 

The  majority  of  the  unit  is  within  St. 
Joseph  State  Park.  This  unit  includes  the 
northern  portion  of  the  peninsula. 
Unit  FL-7:  Cape  San  Bias.  5.1  km  (3.2  mi)  of 
shoreline  in  Gulf  County. 

The  majority  of  the  unit  is  within  EgJin  Air 
Force  Base.  This  unit  includes  the  area 
known  as  the  cape. 

Unit  FL-8:  St.  Vincent  Island.  11.6  km  (7.2 
mi)  of  shoreline  in  Franklin  County. 


The  majority  of  the  unit  is  within  St. 
Vincent  National  Wildlife  Refuge.  This  unit 
includes  the  western  end  of  St.  Vincent 
Island  and  areas  adjacent  to  West  Pass,  the 
eastern  end  of  St.  Vincent  Island,  and  the 
western  portion  of  Little  St.  George  Island. 
Unit  FL-9:  East  St.  George  Island.  27.8  km 
(17.3  mi)  of  shoreline  in  Franklin 
County. 

The  majority  of  the  unit  is  within  St. 
Geroge  State  Park.  This  unit  includes  the 
State  lands  on  the  eastern  portion  of  St. 
George  Island. 

Unit  FL-10:  Yent  Bayou.  4.7  km  (2.9  mi)  of 
shoreline  in  Franklin  County. 

The  majority  of  the  unit  is  State  owned. 
This  unit  is  adjacent  to  the  area  known  as 
Royal  Bluff. 

Unit  FL-11:  Carabelle  Beach.  4.1  km  (2.5  mi) 
of  shoreline  in  Franklin  County. 
The  area  within  this  unit  is  privately 
owned.  This  unit  is  the  peninsula  created  by 
Boggy  Jordon  Bayou. 

Unit  FL-12:  Lanark  Reef.  8.8  km  (5.5  mi)  of 
shoreline  in  Franklin  County. 
The  entire  unit  is  State  owned.  This  unit 
includes  the  entire  island. 
Unit  FL-13:  Phipps  Preserve.  4.3  km  (2.7  mi) 
of  shoreline  in  Franklin  County. 
The  majority  of  the  unit  is  within  Phipps 
Preserve.  This  unit  includes  the  western 
portion  of  Alligator  Point. 

Unit  FL-14:  Hagens  Cove.  20.3  km  (12.6  mi) 

of  shoreline  in  Taylor  County. 
The  majority  of  the  unit  is  within  Big  Bend 
Wildlife  Management  Area.  This  unit  extends 
from  Sponge  Point  to  Piney  Point. 
Unit  FL-15:  Anclote  Keys.  10.4  km  (6.4  mi) 

of  shoreline  in  Pasco  and  Pinellas 

Counties. 
The  majority  of  the  unit  is  within  Anclote 
Key  State  Preserve.  This  unit  extends  from 
North  Anclote  Key  to  the  lighthouse. 
Unit  FL-16:  Three  Rooker  Island.  7.0  km  (4.3 

mi)  of  shoreline  in  Pinellas  County. 
The  majority  of  the  unit  is  within  Anclote 
Key  State  Preserve.  This  unit  includes  all  the 
islands  of  this  complex. 

Unit  F1^17:  North  Honeymoon  Island.  4.6 

km  (2.9  mi)  of  shoreline  in  Pinellas 

County. 
The  majority  of  the  unit  is  within 
Honeymoon  Island  State  Recreation  Area. 
This  unit  extends  from  North  Point  to  the 
midpoint  of  Honeymoon  Island. 
Unit  FL-18:  South  Honeymoon  Island.  3.0 

km  (1.9  mi)  of  shoreline  in  Pinellas 

County. 
The  majority  of  the  unit  is  private  land. 
This  unit  is  at  the  southern  end  of 
Honeymoon  Island  and  encompasses  the  far 
southeastern  tip. 

Unit  FL-19:  Caladesi  Island.  4.9  km  (3.0  mi) 
of  shoreline  in  Pinellas  County. 
The  majority  of  the  unit  is  within  Caladesi 
Island  State  Park.  This  unit  extends  from 
Hurricane  Pass  to  Dunedin  Pass  on  the  Gulf 
of  Mexico  side. 

Unit  FL-20:  Shell  Key  and  Mullet  Key.  14.9 
km  (9.2  mi)  of  shoreline  in  Pinellas 
County. 
The  majority  of  the  unit  is  within  Fort 

Desoto  Park.  This  unit  includes  the  Shell  Key 


island  complex  and  the  northwest  portion  of 
Mullet  Key. 

Unit  FL-21:  Egmont  Key.  6.8  km  (4.2  mi)  of 
shoreline  in  Hillsborough  County. 
The  majority  of  the  unit  is  within  Egmont 
Key  National  Wildlife  Refuge.  This  unit 
includes  the  entire  island. 

Unit  FL-22:  Cayo  Costa.  5.6  km  (3.5  mi)  of 
shoreline  in  Lee  County. 
The  majority  of  the  unit  is  within  Cayo 
Costa  State  Park,  and  much  of  the  remaining 
area  is  in  the  Cayo  Costa  Florida 
Conservation  and  Recreation  Lands  (CARL) 
acquisition  project.  This  unit  extends  near 
the  north  end  of  the  island  and  includes 
Murdock  Point. 

Unit  FL-23:  North  Captiva  Island.  2.9  km  (1.8 
mi)  of  shoreline  in  Lee  County. 
The  unit  is  within  the  Cayo  Costa  CARL 

land  purchase  project.  This  unit  extends  from 

Captiva  pass  at  the  north  to  approximately 

Foster  Bay  at  the  south. 

Unit  FL-24:  Captiva  Island  and  Sanibel 
Island.  2.9  km  (1.8  mi)  of  shoreline  in 
Lee  County. 
The  unit  spans  the  Wulfert  Channel  that 

separates  Captiva  from  Sanibel  to  the  south. 

The  lai^e  majority  of  the  unit  is  on  Sanibel, 

extending  south  to  include  Bowmans  Beach 

County  Park. 

Unit  FL-25:  Bunch  Beach.  7.0  km  (4.4  mi)  of 

shoreline  in  lee  County. 
This  unit  is  mostly  within  a  CARL  Estero 
Bay  acquisition  project.  It  lies  along  San 
Carlos  Bay,  on  the  mainland  between  Sanibel 
Island  and  Estero  Island  (Fort  Myers  Beach). 
It  includes  Bunch  Beach  at  the  end  of  John 
Morris  Road  on  the  mainland  and  the 
western  tip  of  Estero  Island  (Bodwifch  Point). 
Unit  FL-26:  Estero  Island.  4.3  km  (2.7  mi)  of 

shoreline  in  Lee  County. 
The  majority  of  the  unit  is  privately 
owned.  The  unit  consists  of  approximately 
the  southern  third  of  the  island's  Gulf-facing 
shoreline  (excluding  south-facing  shoreline 
at  the  south  end  of  the  island  that  faces  Big 
Carlos  Pass  rather  than  the  Gulf). 
Unit  FL-27:  Marco  Island.  10.6  km  (6.5  mi) 

of  shoreline  in  Collier  County. 
The  unit  is  mostly  privately  owned,  except 
for  the  Sand  Dollar  Key  area  at  Tigertail 
Beach.  The  unit  extends  from  uninhabited 
islands  on  the  north  side  of  Big  Marco  Pas 
through  Sand  Dollar  Island  and  Tigertail 
Beach  at  the  north  end  of  the  island,  to  Marco 
Island's  south  end  at  Caxambas  Pass.  The 
islands  north  of  Big  Marco  Pass  are  within 
the  Rookery  Bay  CARL  acquisition  project. 
Unit  FL-28:  Marquesas  Keys.  20.5  km  (12.7 

mi)  of  shoreline  in  Monroe  County. 
The  unit  comprises  the  roughly  circular 
atoll  that  encloses  Mooney  Harbor,  including 
Gull  Keys  and  Mooney  Harbor  Key.  The 
entire  unit  is  within  Key  West  National 
Wildlife  Refrige. 

Unit  FL-29:  Bocd  Grande/Woman/Ballast 
Keys.  8.8  km  (5.5  mi)  of  shoreline  in 
Monroe  County. 
Boca  Grande  and  Woman  Keys,  east  of  the 

Marquesas  Keys,  are  within  Key  West 

National  Wildlife  Refuge.  Ballast  Key  is 

privately  owned. 

Unit  FL-30:  Bahia  Honda/Ohio  Keys.  12.1 
km  (7.5  mi)  of  shoreline  in  Monroe 
County. 
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This  unit  comprises  Bahia  Key  (including 
a  small  island  off  its  southwest  shore),  which 
is  almost  entirely  owned  by  Bahia  Honda 
State  Park,  plus  Ohio  Key,  which  is  privately 
owned. 

Unit  FL-31:  Lower  Matecumbe  Key.  3.4  km 
(2.1  mi)  of  shoreline  in  Monroe  County. 

Part  of  the  unit  is  at  Sea  Oats  Beach,  owned 
by  the  Village  of  Islamorada.  The  remaining 
is  at  Ann's  Beach. 

Unit  FL-32:  Sandy  Key/Carl  Ross  Key.  2.5 
km  (1.6  mi)  of  shoreline  in  Monroe 
County. 

This  unit  consists  of  two  adjoining  islands 
in  Florida  Bay,  roughly  south  of  Flamingo  in 
Everglades  National  Park.  The  entire  area  is 
owned  and  managed  by  the  National  Park 
Service. 

Unit  FL-33:  St.  Lucie  Inlet.  4.1  km  (2.6  mi) 
of  shoreline  in  Martin  County. 

The  unit  includes  a  small  area  on  the  north 
shore  of  St.  Lucie  Inlet.  The  great  majority  of 
the  unit  is  on  the  inlet's  south  side,  including 
Saint  Lucie  Inlet  State  Preserve,  which  is 
administered  by  Jonathan  Dickinson  State 
Park. 

Unit  FL-34:  Ponce  de  Leon  Inlet.  3.4  km  (2.2 
mi)  of  shoreline  in  Volusia  County. 

The  majority  of  the  unit  is  within  Smyrna 
Dunes  Park  and  Lighthouse  Point  Park.  This 
unit  extends  on  either  side  of  the  inlet. 
Unit  FL-35;  Huguenot.  25.1  km  (15.5  mi)  of 
shoreline  in  Nassau  and  Duval  Counties. 

The  majority  of  the  unit  is  within  Big 
Talbot  Island  State  Park,  Little  Talbot  Island 
State  Park,  and  the  Tinucuan  Ecological  and 
Historical  Preserve.  This  unit  extends  from 
the  Simpson  Creek  inlet  to  the  inlet  of  the  St. 
Johns  River. 

.  Unit  FL-36:  Tiger  Islands.  4.8  km  (3.0  mi)  of 
shoreline  in  Nassau  County. 

The  entire  unit  is  privately  owned.  This 
unit  extends  the  northern  tip  of  Tiger  Island 
running  southeast  along  the  Cumberland 
Sound  side  of  Tiger  and  Little  Tiger  Islands 
including  the  mouth  of  Tiger  Creek. 

Alabama 

Unit  AL-1:  Isle  Aux  Herbes.  13.3  km  (8.3  mi) 

of  shoreline  in  Mobile  County. 
This  unit  includes  Mississippi  Soimd 
shoreline  on  Isle  Aux  Herbes  and  is  State- 
owned. 
Unit  AL-2:  Dauphin,  Little  Dauphin,  and 

Pelican  Islands.  77.8  km  (48.3  mi)  of 

shoreline  in  Mobile  County. 
This  unit  includes  areas  of  Mississippi 
Sound,  Mobile  Bay,  and  Gulf  of  Mexico 
shoreline  on  Dauphin,  Little  Dauphin,  and 
Pelican  Islands.  The  area  is  mostly  privately 
owned  but  includes  State  and  Federal  lands. 
Unit  AL-3:  Fort  Morgan.  2.82  km  (1.7  mi)  of 

shoreline  in  Baldwin  County. 
This  area  includes  Mobile  Bay  and  Gulf  of 
Mexico  shorelines  within  Bon  Secour 
National  Wildlife  Refuge,  Fort  Morgan  Unit. 
This  unit  extends  from  the  west  side  of  the 
pier  on  the  northwest  point  of  the  peninsula, 
following  the  shoreline  southwest  around  the 
tip  of  the  peninsula,  then  east  to  the  terminus 
of  the  beach  access  road.  The  area  is  State- 
owned  but  is  leased  by  the  Federal 
Government. 


Mississippi 

Unit  MS-1:  Lakeshore  through  Bay  St.  Louis. 
14.6  km  (9.1  mi)  of  shoreline  in  Hancock 
County. 

This  unit  extends  from  the  north  side  of 
Bryan  Bayou  outlet  and  includes  the  shore  of 
the  Mississippi  Sound  following  the 
shoreline  northeast  to  the  southeast  side  of 
the  Bay  Waveland  Yacht  Club.  The  shoreline 
of  this  unit  is  privately  owned. 
Unit  MS-2:  Henderson  Point.  4.3  km  (2.7  mi) 
of  shoreline  in  Harrison  County. 

This  unit  extends  from  0.2  km  (0.13  mi) 
west  of  the  intersection  of  3rd  Avenue  and 
Front  Street  and  includes  the  shore  of  the 
Mississippi  Sound  following  the  shoreline 
northeast  to  the  west  side  of  Pass  Christian 
Harbor.  The  shoreline  of  this  unit  is  privately 
owrned. 

Unit  MS-3:  Pass  Christian.  10.6  km  (6.6  mi) 
of  shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of  Pass 
Christian  Harbor  and  includes  the  shore  of 
the  Mississippi  Sound  following  the 
shoreline  northeast  to  the  west  side  of  Long 
Beach  Pier  and  Harbor.  The  shoreline  of  this 
unit  is  privately  owned. 
Unit  MS-4:  Long  Beach.  4.4  km  (2.7  mi)  of 
shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of 
Long  Beach  Pier  and  Harbor  and  includes  the 
shore  of  the  Mississippi  Sound  following  the 
shoreline  northeast  to  the  west  side  of 
Gulfport  Harbor.  The  shoreline  of  this  unit  is 
privately  owned. 

Unit  MS-5:  Gulfport.  4.3  km  (2.7  mi)  of 
shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of 
Gulfport  Harbor  and  includes  the  shore  of  the 
Mississippi  Sound  following  the  shoreline 
northeast  to  the  west  side  of  the  groin  at  the 
southern  terminus  of  Courthouse  Road, 
Mississippi  City,  MS.  The  shoreline  of  this 
unit  is  privately  owned. 
Unit  MS-6:  Mississippi  City.  8.1  km  (5.0  mi) 
of  shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of  the 
groin  at  the  southern  terminus  of  Courthouse 
Road,  Mississippi  City,  MS,  and  includes  the 
shore  of  the  Mississippi  Sound  following  the 
shoreline  northeast  to  the  west  side  of 
President  Casino.  The  shoreline  of  this  unit 
is  privately  owned. 

Unit  MS-7:  Beauvoir.  0.6  km  (0.4  mi)  of 
shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of 
President  Casino  Broadwater  and  includes 
the  shore  of  the  Mississippi  Sound  following 
the  shoreline  eastward  to  the  west  side  of 
Treasure  Bay  Casino  Resort.  The  shoreline  of 
this  unit  is  privately  ovraed. 
Unit  MS-8:  Biloxi  West.  5.9  km  (3.7  mi)  of 
shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of 
Treasure  Bay  Casino  Resort  and  includes  the 
shore  of  the  Mississippi  Sound  following  the 
shoreline  east  to  the  intersection  of  Interstate 
110  and  U.S.  90.  The  shoreline  of  this  unit 
is  privately  owned. 

Unit  MS-9:  Biloxi  East.  1.5  km  (0.9  mi)  of 
shoreline  in  Harrison  County. 

This  unit  extends  from  the  east  side  of 
Biloxi  Harbor  and  includes  the  shore  of  the 
Mississippi  Soimd  following  the  shoreline 


east  to  0.1  km  west  of  the  intersection  of  Oak 
Street  and  Beach  Boulevard.  The  shoreline  of 
this  unit  is  privately  owned. 
Unit  MS-10:  Ocean  Springs  West.  1.9  km  (1.2 

mi)  of  shoreline  in  Jackson  County. 
This  unit  extends  from  U.S.  90  and 
includes  the  shore  of  Biloxi  Bay  following 
the  shoreline  southeast  to  the  Ocean  Springs 
Harbor  inlet  The  shoreline  of  this  unit  is 
privately  owned. 
Unit  MS-11:  Ocean  Springs  East.  2.6  km  (1.6 

mi)  of  shoreline  in  Jackson  County. 
This  unit  extends  from  Weeks  Bayou  and 
includes  the  shore  of  Biloxi  Bay  following 
the  shoreline  southeast  to  Halstead  Bayou. 
The  shoreline  of  this  unit  is  privately  owned. 
Unit  MS-12:  Deer  Island.  14.6  km  (9.1  mi)  of 

shoreline  in  Harrison  County. 
The  entire  unit  is  on  Deer  Island.  This  unit 
includes  privately  owned  Mississippi  Sound 
shoreline. 
Unit  MS-13:  Round  Island.  2.6  km  (1.6  mi) 

of  shoreline  in  Jackson  County. 
This  unit  includes  privately  owned 
Mississippi  Sound  shoreline. 
Unit  MS-14;  Mississippi  Barrier  Islands. 

130.5  km  (81.1  mi)  of  shoreline  in 

Harrison  and  Jackson  Counties. 
This  unit  includes  shoreline  of  the 
Mississippi  Sound  and  Gulf  of  Mexico  on 
Cat,  East  and  West  Ship,  Horn,  Spoil  and 
Petit  Bois  Islands.  Approximately  39.9  km 
(24.8  mi)  are  privately  owned,  and  95.6  km 
(59.4  mi)  are  part  of  Gulf  Islands  National 
Seashore. 
Unit  MS-15:  North  and  South  Rigolels.  5.9 

km  (3.7  mi)  of  shoreline  in  Jackson 

County,  MS,  and  Mobile  County,  AL. 
This  unit  extends  from  the  southwestern 
tip  of  South  Rigolets  Island  and  includes  the 
shore  of  Point  Aux  Chenes  Bay,  the 
Mississippi  Sound,  and  Grand  Bay  following 
the  shoreline  east  around  the  western  tip, 
then  north  to  the  South  Rigolets  Bayou;  then 
from  the  southeastern  comer  of  North 
Rigolets  Island  north  to  the  northeastern  most 
point  of  the  island.  Approximately  4.3  km 
(2.7  mi)  are  in  Mississippi  and  1.6  km  (1.0 
mi)  are  in  AL.  Almost  half  the  Mississippi 
shoreline  length  is  in  the  Grand  Bay  National 
Wildlife  Reftige. 

Louisiana 

Unit  LA-1 :  Texas/Louisiana  border  to  eastern 
Vermilion  Parish  line. 186.9  km  {116.1 
mi)  of  shoreline  in  Cameron  and 
Vermilion  Parishes. 
This  unit  extends  from  the  Texas/ 
Louisiana  border  and  includes  the  shore  of 
the  Gulf  of  Mexico  following  the  shoreline 
east  to  the  eastern  Vermilion  Parish  line. 
Approximately  144.8  km  (90.0  mi)  are 
privately  ovimed,  and  50.7  km  (31.5  mi)  are 
part  of  the  State-owned  Rockefeller  Wildlife 
Refuge  and  Cheniere  au'  Tigre. 
Unit  LA-2:  Wax  Lake  Outlet  and  Atchafalaya 
River  Deltas.  35,178  ha  (86,927  ac)  in  St. 
Mary  Parish,  LA. 
Approximately  78  percent  of  this  unit  is 
part  of  the  State-owned  Atchafalaya  Delta 
Wildlife  Management  Area,  with  the  rest  in 
private  ownership.  This  unit  contains  various 
habitats  including  open  water,  mudflat, 
marsh,  scrub-shrub,  and  forest.  However,  it 
only  contains  approximately  1,728  hectares 
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(4,270  acres)  with  the  primary  constituent 
elements  for  wintering  piping  plovers. 
Unit  LA-3:  Point  Au  Far  Island.  36.7  km 

(22.8  mi)  of  shoreline  in  Terrebonne 

Parish. 
This  unit  extends  from  the  small  island  at 
the  northtvest  tip  of  Point  Au  Far  Island, 
follows  the  shoreline  of  Point  Au  Fer  Island 
southeast,  and  includes  the  shore  of  the  Gulf 
of  Mexico  following  the  shoreline  southeast 
to  the  western  side  of  East  Bay  Junop.  This 
entire  unit  is  privately  owned. 
Unit  LA-4:  Isles  Dernieres.  60.7  km  (37.7  mi) 

of  shoreline  in  Terrebonne  Parish. 
This  unit  comprises  Caillou  Bay.  Lake 
Pelto.  and  Gulf  of  Mexico  shoreline  on  the 
Slate-owned  Isles  Dernieres  chain. 
Unit  LA-5:  Timbalier  Islands  to  Grand  Terre 

Islands.  134.1  km  (83.3  mi)  of  shoreline 

in  Lafourche,  )efferson.  and  Plaquemines 

Parishes. 
This  unit  includes  108.8  km  (67.6  mi)  of 
privately  owned  shoreline  along  West  and 
East  Timbalier  Islands,  from  Belle  Pass  to 
Cheniere  Caminada,  Grand  Isle,  and  Grand 
Terre  Island:  and  25.3  km  (15.7  mi)  of  State- 
owned  shoreline  along  West  Timbalier, 
Grand  Isle  State  Park,  and  Grand  Terre 
Islands.  Shoreline  includes  that  of  Caillou 
Bay.  Lake  Pelto.  and  the  Gulf  of  Mexico. 
Unit  LA-6:  Mississippi  River  Delta.  262,730 

ha  (649.220  ac)  in  Plaquemines  Parish, 

LA. 
This  area  contains  various  habitats 
including  open  water,  mudflat.  marsh,  scrub- 
shrub,  and  forest.  The  federally  owned  Delta 
National  Wildlife  Refuge  and  State-owned 
Pass  A  Loutre  Wildlife  Management  Area 
comprise  81  percent  of  this  unit.  However,  it 
only  contains  approximately  1,728  hectares 
(4.270  acres)  with  the  primary  constituent 
elements  for  wintering  piping  plovers.  The 
area  with  the  primary  constituent  elements  is 
approximately  evenly  divided  among 
Federal,  State,  and  private  ownership. 
Unit  LA-7:  Breton  Islands  and  Chandeleur 

Island  Chain.  132.9  km  (82.6  mi)  of 

shoreline  in  Plaquemines  and  St. 

Bernard  Parishes,  LA. 
This  unit  includes  shoreline  of  Breton 
Sound,  Chandeleur  Sound,  and  Gulf  of 
Mexico  on  the  Breton  Islands  and 
Chandeleur  Island  chain.  A  total  of  100.4  km 
(62.4  mi)  of  shoreline  are  included  in  the 
Breton  National  Wildlife  Refuge,  and  32.5  km 
(20.2  mi)  of  shoreline  is  owned  by  the  State. 

Texas 

Unit  TX-1:  South  Bay  and  Boca  Chica.  7,810 
ha  (9,575  ac)  in  Cameron  County. 
Approximately  3,875  ha  (4,448  ac)  of  the 
unit  are  owned  and  managed  by  the  Lower 
Rio  Grande  Valley  National  Wildlife  Rehige. 
Approximately  1,  375  ha  (3,398  ac)  of  the 
unit  falls  within  the  South  Bay  Coastal 
Preserve,  leased  by  the  Texas  General  Land 
Office  (TGLO)  to  Texas  Parks  and  Wildlife 
Department  for  management  to  protect  this 
unique  coastal  area.  In  addition,  the  Texas 
Parks  and  Wildlife  Department  owns  and 
manages  425  ha  (1.050  ac)  at  Boca  Chica 
State  Park.  The  remaining  2,135  ha  (5.275  ac) 
is  privately  owned  and  managed.  Beaches 
within  the  unit  reach  from  the  mouth  of  the 
Rio  Grande  northward  to  Brazos  Santiago 


Pass,  south  of  South  Padre  Island.  The  unit 
includes  areas  from  the  Gulf  of  Mexico  at  the 
Rio  Grande,  west  to  near  Loma  de  las  Vacas, 
north  to  the  Brownsville  Ship  Channel  near 
Loma  Ochoa.  and  east  to  the  Gulf  of  Mexico 
along  the  Brownsville  Ship  Channel. 
Unit  TX-2:  Queen  Isabella  Causeway.  37  ha 
(91  ac)  in  Cameron  County. 
The  area  extends  along  the  Laguna  Madre 
we.st  of  the  city  of  South  Padre  Island  and  is 
privately  owned. 

Unit  TX-3:  Padre  Island.  104,550  ha  (258,339 

ac)  in  Cameron,  Willacy,  Kenedy,  and 

Kleberg  Counties. 
This  unit  is  the  largest  in  Texas. 
Approximately  45  percent  (46,450  ha 
(114,776  ac))  of  the  unit  is  owned  and 
managed  by  Padre  Island  National  Seashore 
(PAIS).  The  TGLO  owns  and  manages  about 
48  percent  (48,900  ha  (120,830  ac)).  although 
boundaries  between  the  State-owned  lands 
and  private  lands  are  not  always  well 
demarcated.  The  remaining  9,200  ha  (22.733 
ac)  is  privately  owned  wdth  a  significant 
portion  of  that  area  being  owned  and 
managed  by  The  Nature  Conservancy  on 
South  Padre  Island.  The  unit  spans  the 
breadth  of  the  island  from  the  north  end  of 
the  City  of  South  Padre  Island  to  mile  marker 
30  on  PAIS  where  the  unit  splits  to  include 
only  bayside  flats  and  beach.  This  unit 
probably  harbors  the  single  largest  number  of 
wintering  piping  plovers. 
Unit  TX— 4:  Lower  Laguna  Madre  Mainland. 

15,555  ha  (38,436  ac)  in  Cameron  and 

Willacy,  Counties. 
This  unit  constitutes  important  habitat 
when  flats  on  Unit  TX-3  are  inundated.  It  is 
a  unit  with  approximately  3,930  ha  (9,711  ac) 
within  the  Laguna  Atascosa  National  Wildlife 
Refuge.  Approximately  3,855  ha  (9,526  ac)  is 
privately  owned,  with  the  remaining  7,770  ha 
(19.199  ac)  owned  and  managed  by  the 
TGLO.  The  unit  constitutes  a  system  of 
mainland  flats  reaching  from  El  Realito 
Peninsula  to  an  area  south  of  the  City  of  Port 
Mansfield. 
Unit  TX-5:  Upper  Laguna  Madre.  1,245  ha 

(3,076  ac)  in  Kleberg  County. 
This  unit  includes  170  hectares  (420  acres) 
of  PAIS  and  consists  of  a  series  of  small  flats 
along  the  bayside  of  Padre  Island  in  the 
Upper  Laguna  Madre.  The  remainder  of  the 
area  is  privately  owned  with  adjacent  State- 
owned  submerged  lands.  The  unit  stretches 
from  just  south  of  the  northern  boundary  of 
PAIS  to  the  Kleberg/Nueces  County  line  and 
includes  the  area  from  just  gulfward  of  the 
Gulf  Intercoastal  Waterway  to  uplands  on 
Padre  Island. 

Unit  TX-6:  MoUie  Beattie  Coastal  Habitat. 
935  ha  (2,310  ac)  in  Nueces  County. 
This  unit  is  primarily  composed  of 
submerged  land  owned  and  managed  by  the 
TGLO.  Much  of  the  unit  falls  within  two 
State  tracts  that  have  been  designated  under 
a  Memorandum  of  Understanding  between 
the  U.S.  Fish  and  Wildlife  Service  and  the 
TGLO  as  an  Adopt-a-Habitat  site.  The  unit 
reaches  from  uplands  on  Mustang  Island, 
near  State  Highway  361,  to  just  gulfward  of 
the  Gulf  Intercoastal  Waterway,  and  from 
Packery  Channel  on  the  south  to  just  north 
of  Corpus  Christi  Pass  on  the  north. 
Approximately  54  ha  (133  ac)  is  owned  by 


Nueces  County.  Approximately  117  ha  (289 
ac)  of  uplands  are  privately  owned,  and  the 
remaining  764  ha  (1,888  ac)  are  owned  and 
managed  by  the  TGLO. 
Unit  TX-7:  Newport  Pass/Corpus  Christi  Pass 

Beach.  200  ha  (494  ac)  in  Nueces  County. 
This  unit  is  along  a  stretch  of  Gulf  beach 
approximately  8.5  km  (5.3  mi)  long. 
Approximately  5.75  km  (3.6  mi)  are  managed 
by  the  Texas  Parks  and  Wildlife  Department 
as  part  of  Mustang  Island  State  Park.  The 
remaining  2.75  km  (1.7  mi)  are  leased  from 
the  TGLO  by  Nueces  County.  The  unit 
stretches  from  near  the  entrance  of  Zahn 
Road  onto  the  beach  to  Fish  Pass  to  the  north. 
Unit  TX-8:  Mustang  Island  Beach.  19.5  km 

(12.1  mi)  in  Nueces  County. 
This  is  a  stretch  of  Gulf  beach  between 
Fish  Pass  in  Mustang  Island  State  Park  to  the 
City  of  Port  Arna.sas.  TX.  Approximately  2.5 
km  (1.5  mi)  fall  within  the  State  Park,  and 
the  remaining  17  km  (10.6  mi)  are  managed 
by  Port  Aransas  and  Nueces  County. 

Unit  TX-9:  Fish  Pass  Lagoons.  175  ha  (432 
ac)  in  Nueces  County. 
This  unit  is  a  system  of  interior  lagoons  on 
Mustang  Island,  within  Mustang  Island  State 
Park.  This  system  of  lagoons  falls  along  either 
side  of  Fish  Pass  and  runs  northeast  to 
southwest  along  an  axis  parallel  to  the  main 
axis  of  Mustang  Island.  The  unit 
encompasses  flats  approximately  1.0  km  (0.6 
mi)  either  side  of  Fish  Pass. 

Unit  TX-10:  Shamrock  Island  and  Adjacent 
Mustang  Island  Flats.  880  ha  (2,174  ac) 
in  Nueces  County. 
This  unit  is  made  up  of  privately  owned 
land  and  adjacent  State-owned  submerged 
lands.  The  Nature  Conservancy  is  the 
primary  private  landowner  in  the  unit.  The 
unit  encompasses  Shamrock  Island  and 
includes  property  gulfward  to  the  entrance  of 
Wilson's  Cut.  then  southwest  approximately 
3.5  km  (2.2  mi).  It  also  includes  flats  along 
the  margin  of  lagoons  interior  to  Mustang 
Island,  but  adjacent  and  parallel  to  Corpus 
Christi  Bay. 

Unit  TX-11:  Blind  Oso.  31  ha  (77  ac)  in 
Nueces  County. 
This  unit  occurs  on  flats  of  Oso  Bay.  from 
Hans  and  Pat  Suter  Wildlife  Refuge  (owned 
and  managed  by  the  City  of  Corpus  Christi) 
northeast  to  Corpus  Christi  Bay  and  then 
southeast  along  the  edge  of  Texas  A&M 
University — Corpus  Christi.  The  entire  unit 
falls  within  State-owned  submerged  lands, 
but  is  bordered  on  all  sides  by  private 
property. 

Unit  TX-12:  Adjacent  to  Naval  Air  Station- 
Corpus  Christi.  88  ha  (217  ac)  in  Nueces 
County. 
This  unit  also  occurs  within  Oso  Bay  on 
flats  bordered  by  Naval  Air  Station-Corpus 
Christ  on  the  east.  This  unit  consists  of  flats 
near  the  entrance  of  Oso  Bay  to  Corpus 
Christi  Bay.  The  unit  occurs  within  State- 
owned  submerged  lands,  but  is  bordered  by 
Federal  lands  owned  and  managed  by  the 
U.S.  Navy. 

Unit  TX-13:  Sunset  Lake.  370  ha  (914  ac)  in 
San  Patricio  County. 
This  unit  is  owned  and  managed  by  the 
City  of  Portland  within  a  system  of  city 
parks.  Some  of  the  described  area  falls  within 
the  jurisdiction  of  the  TGLO.  It  includes  two 
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city  park  units  referred  to  as  Indian  Point  and 
Sunset  Lake.  Much  of  the  unit  is  a  recent 
acquisition  by  the  city,  and  management 
considerations  for  the  park  include  the  area's 
importance  as  a  site  for  wintering  and 
resident  shorebirds.  The  area  is  bordered  on 
the  northwest  by  State  Highway  181  and  on 
the  southeast  by  Corpus  Christi  Bay.  To  the 
north,  the  unit  is  bordered  by  the  City  of 
Portland  and  includes  the  remainder  of  the 
peninsula,  which  follows  along  State 
Highway  181. 
Unit  TX-14:  East  Flats.  520  ha  (1,284  ac)  in 

Nueces  County. 
*■    About  240  ha  (593  ac)  of  the  west  end  of 
this  unit  falls  within  State-owned  (TGLO) 
submerged  lands.  The  remainder  of  the  unit 
is  privately  owned.  It  is  bordered  on  the 
north  by  dredge  placement  areas  bordering 
the  Corpus  Christi  Ship  Channel,  on  the  west 
by  Corpus  Christi  Bay,  and  on  the  east  by  the 
City  of  Port  Aransas.  It  is  bisected  by  a 
navigation  channel. 
Unit  TX-15:  North  Pass.  710  ha  (1,754  ac)  in 

Aransas  County. 
This  unit  is  a  washover  system,  primarily 
on  the  privately  owrned  San  Jose  Islemd.  The 
unit  is  bordered  on  the  west  by  Aransas  Bay, 
just  south  of  Mud  Island,  and  it  abuts  the 
beach  unit  TX-16  to  the  east.  The  unit 
borders  TX-16  for  approximately  2.0  km  (1.2 
mi)  and  stretches  landward  (to  the  north  and 
west)  to  Aransas  Bay. 
Unit  TX-16:  San  Jose  Beach.  32.0  km  (19.9 

mi)  of  shoreline  in  Aransas  County. 
This  unit  occupies  a  stretch  of  beach  on  the 
privately  owned  island  of  Sem  Jose.  The  unit 
stretches  from  the  jetties  on  the  south  end  of 
San  Jose  Island,  just  north  of  Port  Aransas, 
to  Cedar  Bayou,  where  San  Jose  Island  is 
adjacent  to  Matagorda  Island. 
Unit  TX-17:  Allyn's  Bight.  109  ha  (269  ac) 

in  Aransas  County. 
This  unit  is  adjacent  to  and  bordered  on 
the  east  by  San  Jose  Island.  It  occurs  south 
of  a  section  of  the  San  Jose  Island  shoreline 
known  as  Allyn's  Bight,  at  the  northeast  end 
of  Mud  Island  along  the  east  margin  of 
Aransas  Bay. 
Unit  TX-18:  Cedar  Bayou/Vinson  Slough. 

3,645  ha  (9,007  ac)  in  Aransas  County. 
This  unit  abuts  unit  TX-17  on  San  Jose 
Island  and  unit  TX-19  on  Matagorda  Island. 
It  includes  the  highly  dynamic  area  of  Cedar 
Bayou,  the  pass  that  separates  San  Jose  Island 
and  Matagorda  Island.  This  area  includes  a 
small  section  of  Matagorda  Island  National 
Wildlife  Refuge  (approximately  43  ha  (106 
acres))  with  much  of  the  remaining  3.602  ha 
(8,154  ac)  occurring  on  the  privately  owned 
island  of  San  Jose.  The  unit  is  a  band 
adjacent  to  Aransas  Bay,  averaging 
approximately  3.0  km  (1.9  mi)  wide  and 
stretching  from  Cedar  Bayou  to  a  point  about 
4.0  km  (2.5  mi)  south  of  Long  Reef. 
Unit  TX-19:  Matagorda  Island  Beach.  69.0 

km  (43.0  mi)  of  shoreline  in  Calhoun 

County. 
This  stretch  of  beach  on  Matagorda  Island 
extends  from  Cedar  Bayou  on  the  southwest 
(where  it  abuts  TX-18),  to  Pass  Cavallo  on 
the  northeast.  The  unit  falls  entirely  within 
the  boundary  of  the  Matagorda  Island 
National  Wildlife  Refuge. 


Unit  TX-20:  Ayres  Point.  590  hectares  (1,458 
acres)  in  Calhoun  County. 

This  unit  includes  marsh  end  flats  at  Ayres 
Point  on  Matagorda  Island  National  Wildlife 
Refuge.  The  unit  is  on  Ayres  Point  between 
Shell  Reef  Bayou  and  Big  Brundrett  Lake. 
Unit  TX-21:  Panther  Point  to  Pringle  Lake. 
2,629  ha  (6,496  ac)  in  Calhoun  County. 

This  unit  represents  a  narrow  band  of 
habitats  about  1.0  km  (0.6  mi)  wide  that 
stretches  from  Panther  Point  to  the  northwest 
end  of  Pringle  Lake.  The  unit  is  entirely 
within  Matagorda  Island  National  Wildlife 
Refuge. 

Unit  TX-22:  Decros  Point.  905  ha  (2,236  ac) 
at  the  Matagorda/Calhoim  County  line. 

This  unit  includes  about  7.0  km  (4.3  mi) 
of  Gulf  beach  habitat  along  the  tip  of 
Matagorda  Peninsula  southwest  of  the 
Matagorda  Ship  Channel.  The  adjacent 
upland  is  privately  owned. 

Unit  TX-23:  West  Matagorda  Peninsula 

Beach.  40.0  km  (24.8  mi)  of  shoreline  in 

Matagorda  County. 
This  unit  extends  from  the  jetties  at  the 
Matagorda  Ship  Channel  to  the  old  Colorado 
River  channel.  This  beach  is  along  private 
lands. 
Unit  TX-24:  West  Matagorda  Bay/Western 

Peninsula  Flats.  1,165  ha  (2,879  ac)  in 

Matagorda  County. 
This  unit  is  a  series  of  flats,  exposed  at  low 
tide,  along  the  bayside  of  Matagorda 
Peninsula  on  the  margm  of  West  Matagorda 
Bay.  The  peninsula  is  privately  owned,  and 
this  unit  is  one  of  two  bayside  flats  that  have 
been  identified  on  the  peninsula.  This  is  the 
western-most  of  the  two  West  Matagorda  Bay 
units. 
Unit  TX-25:  West  Matagorda  Bay /Eastern 

Peninsula  Flats  430  ha  (1,062  ac)  in 

Matagorda  County. 
This  unit  is  the  eastern-most  of  two  units 
on  the  bayside  of  West  Matagorda  Bay  along 
Matagorda  Peninsula.  The  peninsula  along 
which  this  unit  is  located  is  privately  owned. 

Unit  TX-26:  Colorado  River  Diversion  Delta. 
455  ha  (1,124  ac)  in  Matagorda  County. 
This  unit  consists  of  flats  that  have  formed 
in  the  northeast  corner  of  West  Matagorda 
Bay  where  the  Colorado  River  empties  into 
the  bay.  It  is  State-owned. 
Unit  TX-27:  East  Matagorda  Bay/Matagorda 
Peninsula  Beach  West.  22.0  km  (13.7  mi) 
of  shoreline  in  Matagorda  County. 
This  unit  is  along  Gulf  beach  on  the 
Matagorda  Peninsula  southeast  of  East 
Matagorda  Bay.  It  stretches  from  the  old 
Colorado  River  channel  northeast  along  the 
peninsula. 

Unit  TX-28:  East  Matagorda  Bay/Matagorda 
Peninsula  Beach  East.  9.5  tan  (5.9  mi)  of 
shoreline  in  Matagorda  County. 
This  unit  runs  along  the  Gulf  beach  on  the 
northeast  end  of  Matagorda  Peninsula  from 
southeast  of  Brown  Cedar  Cut  to  a  point  on 
the  beach  southeast  of  Carancahua  Bend.  It 
is  a  beach  adjacent  to  private  land. 

Unit  TX-29:  Brown  Cedar  Cut.  270  ha  (667 
ac)  in  Matagorda  County. 
This  is  a  unit  on  the  bayside  of  Matagorda 
Peninsula  in  East  Matagorda  Bay.  It  occurs 
along  privately  owned  land.  It  encompasses 
the  flats  associated  with  Brown  Cedar  Cut 
and  abuts  imit  TX-28  to  the  southeast. 


Unit  TX-30:  Northeast  Comer  East 

Matagorda  Bay.  245  ha  (605  ac)  in 

Matagorda  County. 
This  is  a  unit  in  the  northeast  comer  of 
East  Matagorda  Bay.  It  is  a  system  of  flats 
associated  with  tidal  channels  near  the 
Intracoastal  Waterway.  It  abuts  unit  TX-28  to 
the  southeast. 
Unit  TX-31:  San  Bemard  NWR  Beach.  14.0 

km  (8.7  mi)  of  shoreline  in  Matagorda 

and  Brazoria  Counties. 
This  is  a  unit  composed  of  Gulf  beach.  8.0 
km  (5.0  mi)  of  which  lies  within  San  Bemard 
National  Wildlife  Refuge.  The  unit  stretches 
from  the  mouth  of  the  San  Bemard  River  to 
a  point  along  the  beach  approximately  14.0 
km  (8.7  mi)  to  the  southwest. 
Unit  TX-32:  Gulf  Beach  Between  Brazos  and 

San  Bemard  Rivers.  9.0  km  (5.6  mi)  of 

shoreline  in  Brazoria  County. 
This  unit  is  a  stretch  of  Gulf  beach  between 
the  Brazos  River  and  the  San  Bemard  River. 
Unit  TX-33:  Bryan  Beach  and  Adjacent 

Beach.  6.0  km  (3.7  mi)  of  shoreline  in 

Brazoria  County. 
Part  of  this  unit  of  Gulf  beach  lies  within 
the  Bryan  ^each  unit  of  the  Peach  Point 
Wildlife  Management  Area  and  is  owned  and 
managed  by  the  Texas  Parks  and  Wildlife 
Department. 
Unit  TX-34:  San  Luis  Pass.  6.0  km  (3.7  mi) 

of  shoreline  near  the  Brazoria/Galveston 

County  line. 
This  unit  is  associated  with  the  floodtide 
delta  at  San  Luis  Pass  and  includes  Gulf 
beach  and  extensive  sand  flats  associated 
with  the  pass.  Approximately  57  percent  of 
the  unit  includes  flats  in  the  floodtide  delta, 
which  are  State-owned  and  managed  by  the 
TGLO.  Much  of  the  remainder  of  the  unit  is 
owned  by  the  TGLO.  but  managed  by  local 
government.  The  unit  includes  the  floodtide 
delta  northwest  of  the  causeway,  as  well  as 
a  6.0-km  (3.7-mi)  stretch  of  beach  starting  at 
the  causeway  and  nmning  northeast  along 
the  Gulf. 
Unit  TX-35:  Big  Reef.  3.0  km  (1.9  mi)  of 

shoreline  in  Galveston  County. 
This  unit  is  on  the  southwest  side  of 
Bolivar  Roads,  on  the  north  end  of  the  City 
of  Galveston.  It  is  made  up  of  approximately 
85  ha  (210  ac)  of  beach  along  the  inlet  and 
associated  sand  flats.  The  area  is  currently 
managed  by  the  City  of  Galveston,  and  much 
of  the  site  is  under  a  conservation  agreement 
to  further  protection  of  the  resources  at  the 
site. 
Unit  TX-36:  Bolivar  Flats.  670  ha  (1,655  ac) 

in  Galveston  County. 
This  unit  of  flats  was  formed  by  accretion 
behind  the  jetties  at  Bolivar  Roads  near  the 
tip  of  Bolivar  Peninsula.  The  unit  stretches 
from  the  jetties  on  the  southwest  to  a  point 
on  the  Gulf  beach  just  north  of  Beacon 
Bayou.  It  includes  almost  5.0  km  of  Gulf 
shoreline.  The  area  is  leased  from  TGLO  by 
Houston  Audubon  Society  and  managed  for 
its  important  avian  resources.  This  unit  also 
includes  one  of  two  Western  Hemisphere 
Shorebird  Reserve  Network  sites  in  Texas. 
Unit  TX-37:  Rollover  Pass.  290  ha  (717  ac) 

in  Galveston  County. 
This  unit  is  on  the  bayside  of  Rollover  Bay 
on  Bolivar  Peninsula.  It  includes  flats  on 
State-owned  land  managed  by  the  TGLO. 
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Effects  of  Critical  Habitat  Designation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  When  multiple  units  of 
critical  habitat  are  designated,  each  luiit 
may  serve  as  the  basis  of  a  jeopardy 
analysis  if  protection  of  different  facets 
of  the  species'  life  cycle  or  its 
distribution  are  essential  to  the  species 
as  a  whole  for  both  its  survival  and 
recovery.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  a  biological 
opinion  if  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

If  d  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 


into  consultation  with  us.  Through  this 
consultation,  we  would  advise  the 
agencies  whether  the  permitted  actions 
would  likely  jeopardize  the  continued 
existence  of  the  species  or  adversely 
modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Service  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Reasonable  and 
prudent  alternatives  can  vary  fi^om 
slight  project  modifications  to  extensive 
redesign  or  relocation  of  the  project. 
Costs  associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  private  or  State  lands 
requiring  a  permit  fi-om  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  (USACE) 
under  section  404  of  the  Clean  Water 
Act  or  a  section  10(a)(1)(B)  permit  fi-om 
the  Service,  or  some  other  Federal 
action,  including  funding  (e.g.,  from  the 
Federal  Highway  Administration  (FHA), 
Environmental  Protection  Agency 
(EPA),  or  Federal  Emergency 
Management  Agency  (FEMA)),  will  also 
be  subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat,  and 
actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 


Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  wintering 
piping  plover  is  appreciably  reduced. 
We  note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

Federal  activities  that  have  undergone 
previous  section  7  consultation  on  the 
effects  of  the  action  on  wintering  piping 
plover  habitat  are  listed  below.  The 
action  agencies  involved  in  these 
consultations  have  included  the 
USACE,  U.S.  Coast  Guard,  and  other 
Department  of  Defense  agencies, 
National  Park  Service.  FH.^.  Minerals 
Management  Service,  Bureau  of  Land 
Mcuiagement,  Federal  Energy  Regulatory 
Commission,  and  others. 

(1)  Dredging  and  dredge  spoil 
placement; 

(2)  Seismic  exploration; 

(3)  Construction  and  installation  of 
facilities,  pipelines,  and  roads 
associated  with  rjil  and  gas 
development; 

(4)  Oil  and  other  hazardous  material 
spills  and  cleanup; 

(5)  Construction  of  dwellings,  roads, 
marinas,  and  other  structures,  and 
associated  activities  including  staging  of 
equipment  and  materials; 

(6)  Beach  nourishment,  cleaning,  and 
stabilization  (e.g..  construction  and 
maintenance  of  jetties  and  groins, 
planting  of  vegetation,  and  placement  of 
dune  fences); 

(7)  Certain  types  and  levels  of 
recreational  activities,  such  as  vehicular 
activity  that  impacts  the  substrate 
resulting  in  reduced  prey  or  disturbance 
to  the  species; 

(8)  Stormwater  and  wastewater 
discharge  from  communities; 

(9)  Sale,  exchange,  or  lease  of  Federal 
land  that  contains  suitable  habitat  that 
may  result  in  the  habitat  being  altered 
or  degraded; 

(10)  Marsh  and  coastal  restoration, 
particularly  restoration  of  barrier  islands 
and  other  barrier  shorelines; 

(11)  Military  missions;  and 

(12)  Bridge  or  culvert  construction, 
reconstruction,  and  stabilization. 

With  the  designation  of  critical 
habitat  for  wintering  piping  plovers,  we 
would  notify  the  USACE,  other 
permitting  agencies,  and  the  public  that 
Clean  Water  Act  section  404  nationwide 
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permits  and  other  authorizations  for 
activities  within  these  designated 
critical  habitat  areas  must  comply  with 
section  7  consultation  requirements.  For 
each  section  7  consultation,  we  already 
review  the  direct  and  indirect  effects  of 
the  proposed  projects  on  piping  plovers, 
and  will  continue  to  do  so  for  critical 
habitat  if  it  is  designated. 

Activities  that  may  destroy  or 
adversely  modify  critical  habitat  are 
those  that  alter  the  primary  constituent 
elements  (defined  above)  to  an  extent 
that  the  value  of  critical  habitat  for  both 
the  survival  and  recovery  of  the  piping 
plover  is  appreciably  reduced.  These 
activities  may  destroy  or  adversely 
modify  critical  habitat  by: 

(1)  Significantly  and  detrimentally 
altering  the  hydrology  of  tidal  flats; 

(2)  Significantly  and  detrimentally 
altering  inputs  of  sediment  and 
nutrients  necessary  for  the  maintenance 
of  geomorphic  and  biologic  processes 
that  insure  appropriately  configured  and 
productive  systems; 

(3)  Introducing  significant  amounts  of 
emergent  vegetation  (either  through 
actions  such  as  marsh  restoration  on 
naturally  unvegetated  sites,  or  through 
changes  in  hydrology  such  as  severe 
rutting  or  changes  in  storm  or 
wastewater  discharges): 

(4)  Significantly  and  detrimentally 
altering  the  topography  of  a  site  (such 
alteration  may  affect  the  hydrology  of  an 
area  or  may  render  an  area  unsuitable 
for  roosting); 

(5)  Reducing  the  value  of  a  site  by 
significantly  disturbing  plovers  from 
activities  such  as  foraging  and  roosting 
(sources  of  such  disturbance  may 
include  elevated  levels  of  human 
presence); 

(6)  Significantly  and  detrimentally 
altering  water  quality,  which  may  lead 
to  decreased  diversity  or  productivity  of 
prey  organisms  or  may  have  direct 
detrimental  effects  on  piping  plovers  (as 
in  the  case  of  an  oil  spill);  and 

(7)  Impeding  natural  processes  that 
create  and  maintain  washover  passes 
and  sparsely  vegetated  intertidal  feeding 
habitats. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  1306.  Albuquerque, 
New  Mexico  87103-1306.  If  you  have 
questions  regarding  whether  specific 
activities  will  constitute  adverse 
modification  of  critical  habitat,  the 
following  Fish  and  Wildlife  Service 
personnel  may  be  contacted: 
Alabama:  Darren  LeBlanc  (334/441- 

5181) 
Florida:  Pattv  Kelly  (850/769-0552, 

extension  228) 


Georgia:  Robert  Brooks  (912/265-9336, 

extension  25) 
Louisiana:  Debbie  Fuller  (337/291- 

3124) 
Mississippi:  Linda  LaClaire  (601/321- 

1126) 
North  Carolina:  Kevin  Moody  (919/856- 

4520,  extension  19) 
South  Carolina:  Paula  Sisson  (843/727- 

4707,  extension  18) 
Texas:  Lee  Elfiott  (361/994-9005. 

extension  227) 

Relationship  to  Incidental  Take  Permits 
Issued  Under  Section  10 

Section  10(a)  of  the  Act  authorizes  us 
to  issue  permits  for  the  taking  of  listed 
species  incidental  to  otherwise  lawful 
activities.  Incidental  take  permit 
applications  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  that 
identifies  conservation  measures  that 
the  permittee  agrees  to  implement  for 
the  species  to  minimize  and  mitigate  the 
impacts  of  the  requested  incidental  take. 
Currently,  no  approved  HCPs  cover  the 
wintering  plover  or  its  habitat. 

In  the  event  that  HCPs  covering  the 
wintering  piping  plover  are  developed 
in  the  future  within  the  proposed 
critical  habitat,  we  will  work  with 
applicants  to  ensure  the  HCPs  provide 
for  protection  and  management  of 
habitat  areas  essential  for  the 
conservation  of  the  piping  plover,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
piping  plover.  The  process  also  enables 
us  to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species.  We  fully 
expect  that  HCPs  undertaken  by  local 
jurisdictions  (e.g.,  townships,  counties) 
and  other  parties  will  identify,  protect, 
and  provide  appropriate  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  at  that  time. 

American  Indian  Tribal  Rights, 
Federal — Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act 

In  accordance  with  the  Presidential 
Memorandum  of  April  29,  1994,  we  are 
required  to  assess  the  effects  of  critical 
habitat  designation  on  tribal  lands  and 
tribal  trust  resources.  No  tribal  lands  are 
proposed  for  designation  as  critical 
habitat,  and  no  effects  on  tribal  trust 


resources  are  anticipated  if  this  proposal 
is  made  final. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  irom  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies, 
Native  American  Tribes,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

1.  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to  ' 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designating  areas  as  critical 
habitat  will  outweigh  the  benefits  of 
excluding  areas  from  the  designation; 

2.  Specific  information  on  the 
numbers  and  distribution  of  wintering 
pifiing  plovers  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

3.  Information  on  specific 
characteristics  of  habitats  essential  to 
the  conservation  of  the  piping  plover  on 
its  wintering  grounds; 

4.  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

5.  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat — in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

6.  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  wintering  population  of 
piping  plover,  such  as  those  derived 
from  nonconsumptive  uses  (e.g.,  hiking, 
camping,  birdwatching,  enhanced 
watershed  protection,  improved  air 
quality,  and  "existence  values"). 

Additionally,  we  are  seeking 
comments  on  critical  habitat 
designation  relative  to  future  HCPs. 
Future  conservation  planning  efforts 
may  occur  within  the  range  of  the 
piping  plover  in  areas  we  are  proposing 
as  critical  habitat.  We  invite  comments 
on  the  appropriateness  of  the  following 
alternative  approaches  we  are 
considering  regarding  critical  habitat 
designations  within  the  boundaries  of 
future  approved  HCPs  upon  issuance  of 
section  10(a)(1)(B)  permits  for  the 
piping  plover. 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boimdaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 
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(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  futiu-e.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
piping  plover,  we  would  revise  the 
critical  habitat  designation  to  exclude 
areas  outside  the  reserves,  preserves,  or 
other  conservation  lands  established 
under  the  plan.  Consistent  with  our 
listing  program  priorities,  we  would 
publish  a  proposed  rule  in  the  Federal 
Register  to  revise  the  critical  habitat 
boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  arul 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
HCPs  when  the  plans  are  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occiu  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting. 


Our  practice  is  to  make  comments  we 
receive  on  this  rulemaking,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  ft'om  the 
rulemaking  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  for  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  request  prominently 
at  the  beginning  of  your  comments. 
However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  ft'om  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensiue  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  comment  period, 
on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  fi-om  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
conmients  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 


rule?  (5)  What  else  could  we  do  to  make 
the  proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior.  Room  7229,  1849  C 
Street,  NW,  Washington,  DC  20240.  You 
may  e-mail  your  comments  to  this 
address:  Execsec@ios.doi.gov. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Given  the  large  geographic 
extent  covered  by  this  proposal,  the 
high  likelihood  of  multiple  requests, 
and  the  need  to  publish  a  final 
determination  by  September  30,  2000, 
we  have  scheduled  nine  public  hearings 
at  the  following  addresses  on  the  dates 
indicated. 

1.  Wilmington,  North  Carolina,  on 
July  17.  2000,  Roland-Brise  Middle 
School,  4412  Lake  Avenue. 

2.  Savaimah,  Georgia,  on  July  19, 
2000,  at  Savannah  Technical  Institute, 
5717  White  Bluff  Road. 

3.  Tallahassee,  Florida,  on  July  21. 
2000,  at  Dale  Mabry  Conference  Center 
(Tallahassee  Airport),  3300  Capital 
Circle  Southwest,  Suite  1. 

4.  Fort  Myers,  Florida,  on  July  24, 
2000,  at  Fort  Myers  Convention 
Complex,  1375  Monroe  Street. 

5.  Mobile.  Alabama,  on  July  26,  2000, 
at  Ramada  Plaza  Hotel  and  Conference 
Center,  600  South  Beltline  Highway. 

6.  Baton  Rouge,  Louisiana,  on  July  27, 
2000.  at  The  Pennington  Center,  6400 
Perkins  Road. 

7.  Galveston,  Texas,  on  July  31,  2000, 
at  Texas  A  &  M  University  at  Galveston, 
200  Seawolf  Parkway,  Pelican  Island 
Campus  Auditorium — Building  3007. 

8.  Corpus  Christi,  Texas,  on  August  2. 
2000,  at  Texas  A  &  M  University  at 
Corpus  Christi,  Student  Center 
Ballroom,  6300  Ocean  Drive. 

9.  McAllen,  Texas,  on  August  4,  2000, 
at  McAllen  Civic  Center  Auditorium. 
1300  10th  SU-eet. 

Written  comments  submitted  during 
the  comment  period  receive  equal 
consideration  with  those  comments 
presented  at  a  public  hearing. 

Required  Determination.s 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more, 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  goveriunent. 
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(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Federal  agencies  have  been 
required  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 


of  the  piping  plover  since  listing  in 
1985.  As  shown  in  Table  3  (below),  no 
additional  effects  on  agency  actions  are 
anticipated  to  result  from  critical  habitat 
designation.  Because  of  the  potential  for 


impacts  on  other  Federal  agency 
actions,  we  will  continue  to  review  this 
proposed  action  for  any  inconsistencies 
with  other  Federed  agency  actions. 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only  ^ 

Additional  activi- 
ties potentially 
affected  by  crit- 
ical habitat  des- 
ignation 2 

Federal  activities  poten- 
tially affected  3. 

Private  and  other  non- 
Federal  activities  po- 
tentially affected  *. 

Activities  such  as  removing  or  destroying  piping  plover  wintering  habitat,  whether  by  mechanical, 
chemical,  or  other  means  {e.g..  construction,  road  building,  dredging  and  other  navigation 
projects,  boat  launch  and  marina  construction  or  maintenance,  beach  nourishment,  erosion  con- 
trol); recreational  activities  that  significantly  deter  the  use  of  suitable  habitat  areas  by  piping 
plovers  or  alter  habitat  through  associated  maintenance  activities;  sale,  exchange  or  lease  of 
Federal  land  that  contains  suitable  habitat  that  may  result  in  the  habitat  being  destroyed  or  ap- 
preciably degraded. 

Activities  such  as  removing  or  destroying  piping  plover  habitat,  whether  by  mechanical,  chemical, 
or  other  means  (e.g.,  construction,  road  building,  dredging  and  other  navigation  projects,  b)oat 
launch  and  marina  constnjction  or  maintenance,  beach  nourishment,  erosion  control)  and  ap- 
preciably decreasing  habitat  value  or  quality  (e.g.,  increased  vehicular  activity  on  sensitive  habi- 
tats, increased  predators,  reduced  water  quality,  modified  hydrology)  that  require  a  Federal  ac- 
tion (permit,  authorization,  or  funding). 

None. 
None 

'This  column  represents  the  activities  potentially  affected  by  listing  the  piping  plover  as  a  threatened  species  (December  11,  1985;  50  FR 
50720)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  effects  on  activities  resulting  from  critical  habitat  designation  beyond  the  effects  attributable  to  the  listing  of  ttie 
species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(c)  The  proposed  rule,  if  made  final, 
will  not  significantly  impact 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
we  do  not  anticipate  that  the  adverse 
modification  prohibition  (resulting  from 
critical  habitat  designation)  wdll  have 
any  incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  criticc<l  habitat  contained  in 
the  Endangered  Species  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.j 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers;  individual  industries; 
Federal,  State,  or  local  government 


agencies;  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordcince  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  involving  Federal  funds, 
permits,  or  other  authorized  activities 
must  ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 

b.  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year,  i.e., 
it  is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  nde,  if  made 
final,  will  not  "take"  private  property. 
The  designation  of  critical  habitat 


affects  only  Federal  agency  actions. 
Federal  actions  on  private  lands  could 
be  affected  by  critical  habitat 
designation,  however,  we  expect  no 
regulatory  effect  from  this  designation 
since  all  proposed  areas  are  considered 
occupied  by  the  species  and  would  be 
reviewed  under  both  the  jeopardy  and 
adverse  modification  standards  under 
section  7  of  the  Act. 

The  rule  will  not  increase  or  decrease 
the  current  restrictions  on  private 
property  concerning  taking  of  the  piping 
plover  as  defined  in  section  9  of  the  Act 
and  its  implementing  regulations  (50  FR 
17.31).  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have      ^ 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
piping  plover. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  writh  appropriate  State 
resource  agencies  in  North  Carolina, 
South  Carolina,  Georgia,  Florida, 
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Alabama,  Mississippi,  Louisiana,  and 
Texas.  We  will  continue  to  coordinate 
any  future  designation  of  critical  habitat 
for  wintering  piping  plovers  with  the 
appropriate  State  agencies.  The 
designation  of  critical  habitat  for  the 
piping  plover  is  not  expected  to  result 
in  any  additional  restrictions  to  those 
currently  in  place  and,  therefore,  no 
incremental  impact  on  State  and  local 
governments  and  their  activities  are 
expected.  The  designation  may  have 
some  benefit  to  these  govenunents  in 
that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  doing  so  may  assist  these  local 
governments  in  long-range  plauuiing 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occiu). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  determined  that 
this  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 


requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
will  review  the  final  determination  for 
this  proposal.  We  will  make  every  effort 
to  ensure  that  the  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clejirly  written 
such  that  litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  nde  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 


request  from  the  Corpus  Christi 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Author;  The  primary  author  of  this 
proposed  rule  is  Lee  Elliott  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordmgly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h),  by  revising  the 
entries  for  "Plover,  piping"  under 
"BIRDS"  tn  read  as  fnllnw;: 

§17.11     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common 
name 


Scientific 
name 


Historic  range 


Vertebrate  population  where 
endangered  or  threatened 


Status 


When        Critical       Special 
listed        habitat         rules 


Birds 


Plover,  pip- 
ing. 

Do  


Charadhus 
melodus. 


..do 


U.S.A.  (Great  Lakes,  norlhem 
Great  Plains,  Atlantic  and  Gulf 
coasts,  PR,  VI),  Canada,  Mex- 
ico, Bahamas,  West  Indies. 

do  Entire,  except  those  areas  where 

listed  as  endangered  above. 


Great  Lakes,  watershed  in  States 
of  IL,  IN,  Ml,  MN,  NY,  OH,  PA, 
and  Wl  and  Canada  (Ont.). 


211         17.95(b)         NA 


211         17.95(b)         NA 


3.  Section  §  17.95(b^  is  amended  by 
adding  critical  habitat  for  the  piping 
plover  (Charadrius  melodus)  in  the 
same  alphabetical  order  as  the  species 
occurs  in  §  17.11(h)  to  read  as  follows: 

§  1 7  95     Critical  habitat— fish  and  wildlife, 
(b)  Birds. 


PIPING  PLOVER  [Charadrius  melodus] 
Wintering  Habitat 

North  Carolina 

Projection:  Universal  Transverse  Mercator, 

Zone  18. 
Unit  NC-1:  Oregon  Inlet. 

This  unit  begins  at  UTM  451322  E. 
3960070  N;  thence  to  451524  E,  3962634  N; 


to  454314  E,  3957376  N;  to  453728  E, 
3957048  N;  to  452375  E,  3956783  N;  to 
449753  E,  3960026  N;  to  449962  E,  3961442 
N;  to  450213  E,  3961972  N;  to  451524  E, 
3962634  N;  and  thence  to  point  of  beginning. 

Unit  NC-2:  Cape  Hatteras  Point. 

This  unit  begins  at  UTM  449759  E, 
3898487  N;  to  446066  E,  3899834  N;  to 
448394  E,  3899965  N;  to  451219  E,  3899573 
N;  to  451899  E,  3900148  N;  to  45231 7  E. 
3901273  N;  to  452893  E,  3902424  N;  to 
453494  E,  3902502  N;  to  452422  E,  3896669 
N;  to  445988  E,  3898736  N;  to  446066  E, 
3899834  N;  and  thence  to  point  of  beginning. 
Unit  NC-3:  Clam  Shoals. 

This  unit  begins  at  UTM  439959  E, 
3906625  N;  to  438429  E,  3905876  N;  to 
438429  E,  3907210  N;  to  441489  E,  3907210 
N;  to  441489  E,  3905876  N;  to  438429  E, 
3905876  N;  and  thence  to  point  of  beginning. 


Unit  NC-4:  Hatteras  Inlet. 

This  unit  begins  at  UTM  431685  E, 
3895385  N;  to  436885  E,  3895920  N;  to 
429801  E,  3892916  N;  to  428187  E,  3892804 
N;  to  427649  E,  3895337  N;  to  430519  E, 
3896772  N;  to  433702  E,  3896436  N;  to 
435832  E,  3897400  N;  to  436885  E,  3895920 
N;  and  thence  to  point  of  beginning. 

Unit  NC-5:  Ocracoke  Island. 

This  unit  begins  at  UTM  410472  E, 
3883720  N;  to  413103  E,  3884856  N;  to 
408678  E,  3881291  N;  to  408021  E,  3882226 
N;  to  408931  E,  3883541  N;  to  412648  E, 
3885615  N;  to  413103  E,  3884856  N;  and 
thence  to  point  of  beginning. 
Unit  NC-6:  Portsmouth  Island-Cape  Lookout. 

This  unit  begins  at  UTM  399950  E, 
3877027  N;  to  407108  E,  3880149  N;  to 
393159  E,  3869047  N;  to  391260  E,  3871238 
N;  to  402580  E,  3883253  N;  to  406415  E, 
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3881317  N:  to  407108  E,  3880149  N;  to 
380912  E,  3859049  N;  to  383021  E,  3861705 
N;  to  383324  E,  3861689  N;  to  384154  E. 
3860987  N;  to  380661  E,  3857590  N;  to 
379959  E,  3856952  N;  to  378348  E,  3855644 
N;  to  377630  E,  3856234  N;  to  378061  E, 
3857781  N;  to  383021  E,  3861705  N;  and 
thence  to  point  of  beginning. 

Unit  NC-7:  South  Core  Banks. 

This  unit  begins  at  UTM  359081  E, 
3831186  N;  to  358149  E.  3834204  N;  to 
358494  E.  3833735  N;  to  358322  E,  3831980 
N;  to  360298  E,  3832944  N;  to  361311  E, 
3832178  N;  to  359483  E,  3827063  N;  to 
358569  E,  3827187  N;  to  356666  E,  3832771 
N;  to  357580  E,  3834402  N;  to  358149  E, 
3834204  N;  and  thence  to  point  of  beginning. 
Unit  NC-8:  Shackleford  Banks. 

This  unit  begins  at  UTM  349056  E, 
3839547  N;  to  347178  E,  3840900  N;  to 
348834  E,  3840554  N;  to  351230  E,  3839961 
N;  to  351057  E,  3837812  N;  to  348488  E, 
3838454  N;  to  346857  E,  3839245  N;  to 
347178  E.  3840900  N;  to  359535  E,  3834955 
N;  to  357679  E,  3835020  N;  to  358618  E, 
3836082  N;  to  359680  E,  3836206  N;  to 
360199  E,  3836601  N;  to  360990  E,  3836305 
N;  to  361361  E,  3834847  N;  to  360397  E, 
3833191  N;  to  359656  E.  3832845  N;  to 
357679  E,  3835020  N;  and  thence  to  point  of 
beginning. 

Unit  NC-9:  Rachel  Carson. 

This  unit  begins  at  UTM  348538  E, 
3842087  N;  to  347179  E,  3843127  N;  to 
347530  E,  3842870  N;  to  348126  E,  3842590 
N;  to  349050  E,  3842531  N;  to  349611  E, 
3842391  N;  to  350897  E,  3842064  N;  to 
351388  E,  3842005  N;  to  352136  E,  3841923 
N;  to  352171  E,  3841631  N;  to  349938  E, 
3840754  N;  to  348033  E,  3841689  N;  to 
346314  E,  3841970  N;  to  346115  E,  3842520 
N;  to  346501  E,  3842870  N;  to  346899  E, 
3842823  N;  to  347179  E,  3843127  N;  and 
thence  to  point  of  beginning. 

Unit  NC-10:  Bogue  Inlet. 

This  unit  begins  at  UTM  307283  E, 
3836342  N;  to  308198  E,  3835429  N;  to 
307936  E,  3834962  N;  to  306961  E,  3835535 
N;  to  306535  E,  3836256  N;  to  306912  E, 
3837116  N;  to  307264  E,  3837420  N;  to 
307936  E,  3837387  N:  to  307993  E,  3836338 
N;  to  307477  E,  3835953  N;  to  307895  E, 
3835781  N;  to  308198  E.  3835429  N;  to 
305430  E,  3835386  N;  to  305339  E,  3836215 
N;  to  305970  E,  3836027  N:  to  306387  E, 
3835314  N;  to  305699  E,  3834568  N;  to 
304642  E,  3834322  N;  to  304347  E,  3835183 
N;  to  305142  E,  3836141  N;  to  305339  E, 
3836215  N;  and  thence  to  point  of  beginning. 
Unit  NC-11:  Topsail. 

This  unit  begins  at  UTM  253206  E, 
3801594  N;  to  255487  E.  3804759  N;  to 
256758  E,  3803655  N;  to  250472  E,  3797537 
N;  to  249068  E,  3798774  N:  to  254551  E, 
3804491  N;  to  255487  E,  3804759  N;  and 
thence  to  point  of  beginning. 
Unit  NC-12:  Figure  Eight  Island. 

This  unit  begins  at  UTM  244824  E, 
3792914  N;  to  245958  E,  3793023  N;  to 
245145  E,  3791715  N;  to  244739  E,  3791397 
N;  to  244145  E,  3792625  N;  to  243731  E, 
3792934  N;  to  243942  E,  3793658  N;  to 
245170  E,  3794097  N;  to  245170  E,  3793446 
N;  to  245958  E,  3793023  N;  and  thence  to 
point  of  beginning. 


Unit  NC-13:  Masonboro. 

This  unit  begins  at  UTM  240385  E, 
3785897  N;  to  240260  E,  3786769  N;  to 
241454  E,  3785773  N;  to  241220  E,  3785436 
N;  to  240173  E,  3784735  N;  to  239186  E, 
3785220  N;  to  239524  E,  3786042  N;  to 
240164  E,  3786804  N;  to  240260  E.  3786769 
N;  and  thence  to  point  of  beginning. 
Unit  NC-14:  Carolina  Beach  Inlet. 

This  unit  begins  at  UTM  235019  E, 
3778673  N;  to  235018  E,  3778663  N;  to 
235012  E,  3778664  N;  to  235027  E,  3778695 
N;  to  235018  E,  3778663  N;  to  235301  E. 
3776207  N;  to  235018  E,  3778663  N;  to 
237279  E,  3778281  N;  to  234797  E,  3773059 
N;  to  233526  E,  3773503  N;  to  235018  E, 
3778663  N;  and  thence  to  point  of  beginning. 
Unit  NC-15:  Ft.  Fisher. 

This  unit  begins  at  UTM  227863  E, 
3758770  N:  to  227285  E,  3761130  N;  to 
229414  E,  3761819  N;  to  230360  E,  3760992 
N;  to  227660  E,  3754862  N;  to  226595  E, 
3754980  N;  to  226241  E,  3758469  N;  to 
227108  E,  3760972  N;  to  227285  E,  3761130 
N;  and  thence  to  point  of  beginning. 
Unit  NC-16:  Lockwood  Folly  Inlet. 

This  unit  begins  at  UTM  201227  E, 
3757688  N;  to  200823  E,  3758337  N;  to 
201239  E,  3758381  N;  to  201640  E,  3758186 
N;  to  201600  E,  3757375  N;  to  201939  E. 
3757163  N;  to  201674  E,  3756882  N;  to 
201181  E.  3756801  N;  to  200786  E,  3757822 
N;  to  200823.  3758337;  and  thence  to  point 
of  beginning. 
Unit  NC-17:  Shallotte  Inlet. 

This  unit  begins  at  UTM  188067  E. 
3756365  N;  to  189372  E,  3756093  N;  to 
188723  E,  3755719  N;  to  188187  E,  3755686 
N;  to  186884  E,  3755740  N;  to  186650  E, 
3756057  N;  to  186852  E,  3756550  N;  to 
187092  E,  3756825  N;  to  186953  E,  3757172 
N;  to  187838  E,  3757864  N;  to  188140  E, 
3757846  N;  to  189039  E, 3757433  N;  to 
189299  E,  3757432  N;  to  189372,  3756093; 
and  thence  to  point  of  beginning. 
Unit  NC-18:  Mad  Inlet. 

This  unit  begins  at  UTM  173982  E. 
3752907  N;  to  173058  E.  3751556  N;  to 
173369  E,  3752495  N;  to  173196  E,  3752754 
N;  to  173918  E,  3754015  N:  to  174269  E, 
3754100  N;  to  174687  E,  3753774  N;  to 
174209  E,  3753591  N;  to  174236  E,  3753508 
N;  to  174310  E,  3753426  N;  to  174390  E, 
3753361  N;  to  174461  E,  3753326  N;  to 
174567  E,  3753230  N;  to  174615  E,  3753145 
N;  to  174661  E,  3752930  N;  to  175098  E. 
3752417  N;  to  173232  E,  3751377  N;  to 
173058  E,  3751556  N;  and  thence  to  point  of 
beginning. 

South  Carolina 

Projection:  Universal  Transverse  Mercator, 
Zone  17. 

Unit  SC-1:  Waites  Island-North. 

This  unit  begins  at  UTM  725738  E, 
3748074  N;  to  725022  E,  3748965  N;  to 
725421  E,  3748836  N;  to  726117  E,  3748976 
N;  to  726635  E.  3748663  N;  to  727003  E, 
3747708  N;  to  724428  E,  3747665  N;  to 
725022  E,  3748965  N;  and  thence  to  point  of 
beginning. 

Unit  SC-2:  Waites  Island-South. 

This  unit  begins  at  UTM  722497  E, 
3747416  N;  to  721232  E,  3747433  N;  to 
721637  E,  3747989  N;  to  721880  E,  3747881 


N;  to  722322  E,  3747864  N;  to  722652  E, 
3747692  N;  to  723564  E.  3747800  N:  to 
723813  E,  3747125  N;  to  722587  E,  3746682 
N;  to  721621  E.  3747319  N;  to  721232  E, 
3747433  N;  ana  thence  to  point  of  beginning. 
Unit  SC-3:  Murrells  Inlet/Huntington  Beach. 

This  unit  begins  at  UTM  681799  E, 
3710448  N;  to  683405  E.  3711863  N;  to 
683253  E.  3711163  N;  to  682806  E,  3710823 
N;  to  679622  E,  3707732  N;  to  679339  E, 
3707709  N;  to  679152  E,  3707814  N;  to 
679058  E.  3707991  N;  to  679434  E.  3708390 
N;  to  680068  E,  3709048  N;  to  680162  E. 
3709436  N;  to  680985  E,  3710165  N;  to 
681360  E,  3710717  N;  to  681642  E,  3711521 
N;  to  681630  E,  3711839  N;  to  681726  E. 
3712062  N;  to  682322  E.  3712585  N;  to 
683405  E,  3711863  N;  and  thence  to  point  of 
beginning. 
Unit  SC-4:  Litchfield. 

This  unit  begins  at  UTM  675774  E. 
3702407  N;  to  675960  E,  3701849  N;  to 
675445  E,  3702217  N;  to  675154  E,  3702605 
N;  to  675351  E,  3702843  N:  to  676292  E, 
3702499  N;  to  675960  E,  3701849  N;  and 
thence  to  point  of  beginning. 
Unit  SC-5:  North  Inlet. 

This  unit  begins  at  UTM  670679  E. 
3688657  N;  to  670915  E,  3690594  N;  to 
672045  E,  3690325  N;  to  671452  E,  3688681 
N;  to  672078  E,  3688087  N;  to  670848  E. 
3686174  N;  to  670109  E,  3686566  N;  to 
670366  E.  3687461  N;  to  669975  E,  3687628 
N;  to  669784  E,  3688423  N;  to  670422  E, 
3689967  N;  to  670915;  to  3690594;  and 
thence  to  point  of  beginning. 

Unit  SC-6:  North  Santee  Bay  Inlet. 

This  unit  begins  at  UTM  666930  E, 
3670041  N;  to  668761  E,  3673337  N;  to 
670056  E,  3672854  N;  to  669032  E,  3671114 
N;  to  664354  E,  3666957  N;  to  663812  E, 
3665816  N;  to  662768  E.  3665817  N;  to 
662401  E,  3666184  N;  to  662478  E,  3666725 
N;  to  663116  E,  3666938  N;  to  663078  E, 
3668543  N;  to  663445  E.  3868852  N;  to 
664509  E,  3669992  N;  to  665030  E,  3669702 
N;  to  665030  E.  3669122  N;  to  668182  E, 
3672003  N;  to  668317  E.  3672622  N;  to 
668761  E,  3673337  N;  and  thence  to  point  of 
beginning. 
Unit  SC-7:  Cape  Romain. 

This  unit  begins  at  UTM  650426  E, 
3654423  N;  to  645739  E.  3653387  N;  to 
645917  E.  3654156  N;  to  647750  E,  3654629 
N;  to  648164  E,  3654767  N;  to  648755  E, 
3655102  N;  to  649249  E.  3655141  N;  to 
653349  E,  3655831  N;  to  653999  E,  3655496 
N;  to  654098  E,  3655003  N;  to  653309  E. 
3652717  N;  to  646705  E,  3652618  N;  to 
645917  E,  3652953  N;  to  645739  E,  3653387 
N;  and  thence  to  point  of  beginning. 
Unit  SC-«:  Bull  Island. 

This  unit  begins  at  UTM  626370  E. 
3638607  N;  to  626279  E,  3636892  N;  to 
624156  E,  3637262  N;  to  625149  E.  3638969 
N;  to  625592  E.  3639566  N;  to  627499  E, 
3639945  N;  to  628203  E,  3639548  N;  to 
627209  E.  3637217  N;  to  626279  E.  3636892 
N:  and  thence  to  point  of  beginning. 
Unit  SC-9:  Stono  Inlet. 

This  unit  begins  at  UTM  593829  E. 
•3610109  N;  to  590512  E,  3607811  N;  to 
590410  E,  3609637  N;  to  591273  E,  3610365 
N;  to  592474  E,  3611430  N;  to  594249  E, 
3610889  N;  to  595433  E,  3612022  N;  to 
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597022  E,  3610517  N;  to  594672  E,  3607659 
N;  to  590512  E.  3607811  N;  and  thence  to 
point  of  beginning. 
Unit  SC-10:  Seabrook  Island.  . 

This  unit  begins  at  UTM  580527  E, 
3604821  N;  to  581526  E,  3606226  N;  to 
582236  E,  3605504  N;  to  579177  E,  3603020 
N;  to  578773  E,  3603510  N;  to  579201  E, 
3603926  N;  to  579299  E,  3604415  N;  to 
579483  E,  3604684  N;  to  580229  E,  3605259 
N;  to  581526  E.  3606226  N;  and  thence  to 
point  of  beginning. 
Unit  SC-11:  Deveaux  Bank. 

This  unit  begins  at  UTM  577409  E, 
3600595  N;  to  576108  E,  3599702  N;  to 
576042  E,  3601895  N;  to  576770  E,  3602567 
N;  to  578378  E.  3601678  N;  to  579011  E, 
3599768  N;  to  576108  E,  3599702  N;  and 
thence  to  point  of  beginning. 
Unit  SC-12:  Otter  Island. 

This  unit  begins  at  UTM  556003  E, 
3593013  N;  to  555060  E.  3593335  N;  to 


555155  E,  3593186  N;  to  557068  E,  3593749 
N;  to  557136  E,  3593960  N;  to  556993  E. 
3594319  N;  to  557102  E.  3594624  N;  to 
557265  E.  3594787  N;  to  558059  E,  3594319 
N:  to  557869  E,  3593295  N:  to  557516  E, 
3592847  N;  to  555481  E,  3592223  N;  to 
554999  E,  3592209  N;  to  554599  E,  3592399 
N;  to  554368  E,  3592745  N;  to  554355  E, 
3593132  N;  to  555060  E,  3593335  N;  and 
thence  to  point  of  beginning. 
Unit  SC-13:  Harbor  Island. 

This  unit  begins  at  UTM  553844  E, 
3585199  N;  to  553825  E,  3585982  N;  to 
554466  E,  3585472  N;  to  554384  E,  3584628 
N;  to  553210  E,  3584195  N;  to  553249  E. 
3585220  N;  to  553825  E,  3585982  N;  and 
thence  to  point  of  beginning. 

Unit  SC-14:  Caper's  Island. 

This  unit  begins  at  UTM  540394  E, 
3571212  N;  to  538947  E,  3571753  N;  to 
539380  E,  3571882  N;  to  539696  E,  3571718 
N;  to  539848  E,  3571390  N;  to  541416  E. 


3571975  N;  to  542470  E,  3572549  N;  to 
542505  E,  3572911  N;  to  542646  E,  3573122 
N;  to  543020  E.  3573146  N;  to  543383  E, 
3572701  N;  to  543348  E,  3572139  N;  to 
542856  E,  3571589  N;  to  540995  E,  3570629 
N;  to  539579  E,  3570337  N;  to  539029  E, 
3570501  N;  to  538655  E,  3570887  N;  to 
538666  E,  3571378  N;  to  538947  E,  3571753 
N;  and  thence  to  point  of  beginning. 
Unit  SC-15:  Hilton  Head. 

This  unit  begins  at  UTM  531383  E, 
3563460  N;  to  530298  E,  3563633  N;  to 
530666  E,  3563923  N;  to  531301  E,  3564323 
N;  to  531168  E,  3564714  N;  to  531066  E, 
3565224  N;  to  532311  E,  3564714  N;  to 
532390  E,  3563774  N;  to  532343  E,  3563414 
N;  to  531951  E,  3562881  N;  to  531622  E, 
3562717  N;  to  531238  E,  3562662  N;  to 
530557  E,  3563257  N;  to  530298  E.  3563633 
N;  and  thence  to  point  of  beginning. 
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Georgia 

Projection:  Universal  Transverse  Mercator, 

Zone  17. 
Unit  GA-1:  Tybee  Island. 

This  unit  begins  at  UTM  514045  E, 
3543880  N;  to  512869  E.  3542737  N;  to 
512863  E,  3542746  N;  to  512801  E,  3542709 
N;  to  512622  E,  3543154  N;  to  512962  E, 
3543425  N;  to  513345  E,  3543605  N;  to 
513548  E,  3543895  N;  to  513715  E,  3544111 
N;  to  513839  E.  3544204  N;  to  514018  E, 
3544253  N:  to  514271  E,  3544154  N;  to 
514759  E,  3543679  N;  to  514784  E.  3543623 
N;  to  514926  E,  3543605  N;  to  515037  E. 
3543561  N;  to  515154  E,  3543463  N;  to 
515234  E,  3543327  N;  to  515327  E,  3543117 
N;  to  515352  E,  3542926'N;  to  515389  E, 
3542660  N;  to  515395  E.  3542425  N;  to 
515376  E.  3542271  N;  to  514984  E,  3542331 
N;  to  514984  E,  3542331  N;  to  514913  E, 
3542995  N;  to  514843  E.  3543127  N;  to 
514580  E,  3543152  N;  to  514358  E.  3543443 
N;  to  514003  E,  3543752  N;  to  513880  E, 
3543606  N;  to  513841  E,  3543505  N;  to 
513562  E,  3543170  N;  to  513175  E,  3542992 
N;  to  512939  E,  3542834  N;  to  512869  E, 
3542737  N;  to  514184  E,  3543484  N;  to 
512869  E.  3542737  N;  to  512939  E,  3542834 
N;  to  513175  E,  3542992  N;  to  513562  E. 
3543170  N;  to  513841  E,  3543505  N;  to 
513880  E,  3543606  N;  to  514003  E,  3543752 
N;  to  514358  E,  3543443  N;  to  514580  E. 
3543152  N;  to  514843  E.  3543127  N;  to 
514913  E,  3542995  N;  to  514984  E.  3542331 
N;  to  514984  E,  3542331  N;  to  514938  E, 
3542338  N;  to  514833  E,  3542802  N;  to 
514759  E,  3543005  N;  to  514488  E.  3543123 
N;  to  514314  E,  3543302  N;  to  514036  E, 
3543500  N;  to  513901  E.  3543457  N;  to 
513629  E,  3543166  N;  to  513418  E,  3543043 
N;  to  513178  E.  3542913  N;  to  513023  E. 
3542790  N;  to  512888  E,  3542709  N;  to 
512869  E,  3542737  N;  and  thence  to  point  of 
beginning. 
Unit  GA-2:  Little  Tybee  Island. 

This  unit  begins  at  UTM  509343  E, 
3534814  N:  to  513286  E,  3539174  N;  to 
513543  E,  3538965  N;  to  513832  E,  3537502 
N;  to  513334  E.  3536859  N;  to  511823  E, 
3535508  N:  to  507305  E,  3532840  N;  to 
506855  E,  3532856  N;  to  506453  E.  3533418 
N;  to  506227  E,  3534094  N;  to  506227  E, 
3535187  N;  to  506453  E,  3535525  N;  to 
506854  E,  3535541  N;  to  507401  E,  3535091 
N;  to  507449  E,  3534592  N;  to  507337  E, 
3534399  N:  to  507498  E.  3534303  N;  to 
507755  E,  3534480  N:  to  508285  E,  3535107 
N;  to  508623  E.  3535476  N;  to  510745  E, 
3536280  N;  to  511003  E,  3536328  N;  to 
512224  E,  3537213  N;  to  512803  E,  3537663 
N;  to  512642  E,  3538515  N;  to  512852  E, 
3539174  N;  to  512852  E.  3539158  N;  to 
513286  E.  3539174  N;  and  thence  to  point  of 
beginning. 
Unit  GA-3:  North  Wassaw  Island. 

This  unit  begins  at  UTM  505704  E. 
3530314  N;  to  506872  E,  3530309  N;  to 
506861  E,  3530033  N;  to  506769  E,  3529838 
N:  to  505601  E,  3528947  N;  to  505355  E, 
3528824  N;  to  504997  E,  3528947  N;  to 
504393  E.  3530750  N:  to  504516  E.  3531108 
N:  to  504997  E,  3531477  N:  to  505632  E, 
3531354  N:  to  506728  E,  3530616  N;  to 
506872  E,  3530309  N;  and  thence  to  point  of 
beginning. 


Unit  GA— 4:  South  Wassaw  Island. 

This  unit  begins  at  UTM  500497  E. 
3525400  N:  to  500204  E,  3526469  N;  to 
500350  E,  3526442  N:  to  501364  E.  3525756 
N;  to  501583  E,  3525546  N;  to  501629  E, 
3525327  N;  to  501602  E,  3525135  N;  to 
501282  E,  3524596  N;  to  500807  E,  3524167 
N;  to  500468  E,  3524048  N;  to  500030  E, 
3524030  N;  to  499701  E,  3524158  N:  to 
499345  E,  3524550  N;  to  499217  E,  3524916 
N;  to  499317  E,  3525354  N;  to  499948  E, 
3525811  N:  to  500204  E,  3526469  N;  and 
thence  to  point  of  beginning. 
Unit  GA-5:  Ossabaw  Island. 

This  unit  begins  at  UTM  494565  E, 
3516852  N:  to  488807  E,  3511647  N:  to 
490483  E,  3513297  N;  to  494937  E,  3518190 
N;  to  494689  E,  3520527  N;  to  494882  E, 
3521104  N;  to  495432  E.  3521599  N:  to 
496257  E,  3521489  N;  to  496779  E,  3521160 
N;  to  497109  E.  3520500  N;  to  497164  E. 
3519592  N;  to  496614  E,  3518465  N;  to 
492903  E,  3513489  N;  to  489274  E,  3510768 
N;  to  488944  E,  3510850  N;  to  488779  E, 
3511152  N;  to  488807  E.  3511647  N;  and 
thence  to  point  of  beginning. 
Unit  GA-6:  St.  Catherine's  Island  Bar. 

This  unit  begins  at  UTM  488767  E, 
3506356  N;  to  487546  E,  3507411  N;  to 
487906  E,  3507591  N;  to  488610  E,  3507442 
N;  to  488861  E,  3507278  N;  to  489464  E, 
3506738  N;  to  489698  E,  3506378  N;  to 
489910  E.  3505618  N;  to  489934  E,  3505258 
N;  to  489855  E.  3505078  N;  to  489612  E, 
3504820  N;  to  489252  E,  3504773  N;  to 
488775  E,  3504960  N;  to  487960  E.  3505869 
N;  to  487546  E,  3507411  N;  and  thence  to 
point  of  beginning. 

Unit  GA-7:  McQueen's  Inlet. 

This  unit  begins  at  UTM  486849  E. 
3501058  N;  to  488316  E,  3499565  N;  to 
487446  E,  3497726  N;  to  485845  E,  3496916 
N;  to  485469  E,  3497153  N;  to  485232  E, 
3498102  N;  to  485529  E,  3500929  N;  to 
485944  E,  3502075  N;  to  486794  E.  3504091 
N;  to  487150  E.  3504289  N;  to  487486  E, 
3504131  N;  to  487920  E.  3502629  N;  to 
488316  E.  3499565  N;  and  thence  to  point  of 
beginning. 

Unit  GA-8:  St.  Catherine's  Island. 

This  unit  begins  at  UTM  483219  E. 
3492370  N;  to  483571  E.  3490934  N;  to 
483221  E,  3490878  N;  to  482844  E,  3490926 
N;  to  482507  E.  3491248  N;  to  482298  E, 
3491381  N;  to  482081  E.  3491779  N;  to 
482046  E,  3492017  N;  to  482075  E.  3492136 
N;  to  482047  E.  3492695  N;  to  482200  E. 
3493038  N;  to  482655  E,  3493478  N;  to 
482865  E,  3493534  N;  to  483046  E,  3493499 
N;  to  483123  E,  3493443  N;  to  484073  E. 
3492513  N;  to  484235  E,  3492478  N;  to 
484388  E.  3492360  N;  to  484479  E,  3492220 
N:  to  484500  E,  3491863  N;  to  484032  E, 
3491290  N;  to  483571  E,' 3490934  N;  and 
thence  to  point  of  beginning. 
Unit  GA-9;  Blackbeard  Island. 

This  unit  begins  at  UTM  482718  E, 
3487827  N;  to  482480  E,  3485399  N;  to 
482275  E,  3485422  N;  to  482048  E.  3485558 
N;  to  481934  E.  3485899  N;  to  482059  E. 
3486263  N:  to  482833  E,  3486946  N;  to 
481843  E.  3488220  N;  to  481081  E.  3488721 
N;  to  480842  E,  3488573  N;  to  480716  E. 
3488334  N;  to  480341  E,  3488038  N;  to 
480080  E.  3488357  N;  to  479818  E,  3488721 


N;  to  480216  E,  3489290  N;  to  480501  E. 
3489551  N:  to  481046  E.  3489722  N;  to 
481331  E,  3489676  N:  to  481650  E.  .3489540 
N:  to  482127  E.  3489187  N;  to  482833  E. 
3488550  N:  to  483834  E,  3486957  N;  to 
483823  E.  3486457  N;  to  482480  E,  3485399 
N;  and  thence  to  point  of  beginning. 
Unit  GA-10:  Sapelo  Island. 

This  unit  begins  at  UTM  476364  E, 
3476367  N:  to  476251  E,  3475072  N;  to 
476177  E.  3474958  N;  to  475469  E,  3474930 
N;  to  475516  E.  3475423  N;  to  475873  E. 
3476907  N;  to  476845  E,  3477487  N;  to 
477398  E,  3477190  N;  to  477230  E,  3476799 
N;  to  476251  E,  3475072  N;  and  thence  to 
point  of  beginning. 
Unit  GA-1 1:  Wolf  Island. 

This  unit  begins  at  UTM  472441  E, 
3469004  N;  to  471312  E,  3471617  N;  to 
472082  E,  3472191  N;  to  473170  E,  3470155 
N:  to  473762  E,  3464919  N;  to  470581  E, 
3464979  N;  to  470522  E,  3465611  N;  to 
470917  E,  3465986  N;  to  472616  E,  3466006 
N;  to  472597  E,  3467765  N;  to  471925  E, 
3468219  N;  to  471253  E,  3469760  N;  to 
471095  E.  3470254  N;  to  471312  E,  3471617 
N;  and  thence  to  point  of  beginning. . 

Unit  GA-1 2:  Egg  Island  Bar. 

This  unit  begins  at  UTM  474259  E, 
3463796  N;  to  472638  E,  3463452  N;  to 
473852  E,  3464868  N;  to  475673  E,  3464041 
N;  to  475084  E,  3462422  N;  to  472914  E. 
3462863  N;  to  472638  E,  3463452  N;  and 
thence  to  point  of  beginning. 
Unit  GA-13:  Little  St.  Simon's  Island. 

This  unit  begins  at  UTM  473959  E, 
3457909  N;  to  471057  E,  3461394  N;  to 
471378  E,  3462168  N;  to  471858  E,  3461981 
N;  to  472365  E.  3462301  N;  to  473458  E. 
3462568  N;  to  475045  E.  3458500  N;  to 
472458  E,  3451938  N;  to  470483  E,  3452258 
N;  to  470844  E,  3454379  N;  to  471671  E, 
3453899  N;  to  473351  E,  3458593  N;  to 
472684  E.  3461261  N;  to  471057  E,  3461394 
N;  and  thence  to  point  of  beginning. 
Unit  GA-14:  Sea/St.  Simon's  Island. 

This  unit  begins  at  UTM  465847  E, 
3447672  N;  to  467440  E,  3449252  N;  to 
465170  E,  3445115  N;  to  464474  E,  3445591 
N;  to  464963  E.  3445994  N;  to  465048  E, 
3447568  N;  to  466524  E,  3449667  N;  to 
467440  E.  3449252  N;  and  thence  to  point  of 
beginning. 

Unit  GA-15:  Jekyll  Island. 

This  unit  begins  at  UTM  459063  E, 
3431131  N;  to  458282  E,  3432359  N;  to 
458654  E.  3432379  N:  to  458757  E.  3431439 
N;  to  459170  E,  3431419  N;  to  459470  E, 
3431553  N;  to  459728  E,  3431894  N;  to 
460182  E.  3432503  N;  to  460657  E,  3432028 
N;  to  459697  E,  3430510  N;  to  458013  E, 
3430592  N;  to  458075  E,  3432080  N;  to* 
458282  E,  3432359  N;  and  thence  to  point  of 
beginning. 

Unit  GA-16:  Cumberland  Island. 

This  unit  begins  at  UTM  459712  E, 
3413753  N;  to  462435  E,  3425693  N;  to 
461935  E,  3418756  N;  to  459288  E.  3410816 
N:  to  456498  E,  3404451  N;  to  457929  E, 
3397513  N;  to  454896  E.  3398157  N;  to 
455297  E,  3398901  N;  to  456384  E,  3398844 
N;  to  455698  E,  3401647  N:  to  455812  E. 
3406911  N;  to  458702  E.  3412147  N;  to 
460533  E,  3418613  N;  to  460504  E,  3422131 
N;  to  460561  E,  3424020  N;  to  460961  E, 
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3425965  N;  to  461305  E,  3426423  N;  to 
462435  E.  3425693  N:  and  thence  to  point  of 
beginning. 

Florida 

Projection:  Albers  Equal-Area,  Units:  Meters, 
Datum:  HPGN.  Parameters:  1st 
Standardparallel:  24  0  0;  2nd  Standard 
parallel:  31  30  0;  Central  meridian;  -84 
0  0;  Latitude  of  projection  reference:  24 
0  0;  False  easting:  400000;  False 
northing:  0. 
Unit  FL-1:  Big  Lagoon. 

This  unit  begins  at  UTM  72604  E,  704871 
N;  to  74167  E,  705290  N:  to  74912  E,  705403 
N;  to  74994  E,  704610  N;  to  73688  E,  704444 
N;  to  72981  E,  704354  N;  to  72070  E,  704239 
N;  to  71486  E,  704670  N;  to  71247  E,  704847 
N;  to  71652  E,  704908  N;  to  73425  E,  705177 
N;  to  74167  E,  705290  N;  and  thence  to  point 
of  beginning. 

Unit  FL-2:  Big  Sabine. 

This  unit  begins  at  UTM  108301  E,  707635 
N;  to  109133  E,  711008  N;  to  110549  E. 
711021  N;  to  111989  E,  707573  N;  to  104992 
E.  706101  N;  to  104637  E,  707641  N;  to 
104449  E,  708456  N;  to  104189  E,  709582  N; 
to  105949  E,  710427  N;  to  105964  E,  710434 
N;  to  107118  E,  710988  N;  to  109118  E, 
711007  N;  to  109133  E,  711008  N;  and  thence 
to  point  of  beginning. 
Unit  FL-3:  Navarre  Beach. 

This  unit  begins  at  UTM  126686  E,  711110 
N;  to  127659  E,  713103  N;  to  128179  E, 
713103  N;  to  128179  E.  712988  N;  to  128179 
E,  712115  N;  to  128179  E,  711547  N;  to 
128179  E,  710207  N;  to  125193  E,  710207  N; 
to  125193  E,  713091  N;  to  125193  E,  713103 
N;  to  125415  E,  713103  N;  to  127659  E, 
713103  N;  and  thence  to  point  of  beginning. 
Unit  FL— 4:  Marifarms. 

This  unit  begins  at  UTM  232704  E,  697981 
N;  to  231359  E,  700066  N;  to  233004  E, 
698658  N;  to  233244  E,  698845  N;  to  234097 
E,  697832  N;  to  233491  E.  697779  N;  to 
233484  E,  697778  N;  to  233657  E,  697272  N; 
to  233817  E,  697179  N;  to  233937  E,  696934 
N:  to  234471  E,  695845  N:  to  233071  E, 
695285  N;  to  230444  E.  699618  N;  to  231338 
E,  700085  N;  to  231351  E,  700073  N;  to 
231359  E,  700066  N;  and  thence  to  point  of 
beginning. 

Unit  FL-5:  Shell/Crooked  Islands. 

This  unit  begins  at  UTM  247749  E,  671302 
N;  to  234803  E,  681585  N;  to  235353  E, 
680799  N;  to  238362  E,  678161  N;  to  241000 
E,  677050  N;  to  242434  E,  675662  N;  to 
244193  E,  675060  N;  to  244795  E,  674319  N; 
to  245037  E,  674259  N;  to  245135  E,  674234 
N;  to  245143  E.  674226  N;  to  245176  E, 
674205  N;  to  245218  E,  674190  N;  to  245246 
E,  674169  N;  to  245263  E,  674141  N;  to 
245287  E,  674120  N;  to  245307  E,  674089  N; 
to  245339  E,  674071  N;  to  245374  E,  674054 
N;  to  245397  E,  674029  N;  to  245417  E, 
674009  N;  to  245471  E,  673975  N;  to  245511 
E,  673955  N;  to  245559  E,  673925  N;  to 
245594  E,  673905  N;  to  245648  E,  673888  N; 
to  245683  E,  673865  N;  to  245732  E,  673837 
N;  to  245783  E,  673817  N;  to  245821  E. 
673814  N;  to  245863  E,  673828  N;  to  245892 
E,  673836  N;  to  245943  E,  673814  N;  to 
245980  E,  673785  N;  to  245994  E,  673758  N; 
to  246028  E,  673722  N;  to  246064  E,  673710 
N;  to  246129  E,  673705  N;  to  246171  E, 


673701  N;  to  246210  E,  673694  N;  to  246264 
E,  673688  N;  to  246269  E,  673691  N;  to 
247063  E,  673116  N;  to  247129  E,  673055  N; 
to  247988  E.  672271  N;  to  249290  E,  670666 
N;  to  250013  E,  669943  N;  to  252472  E, 
667339  N;  to  255075  E,  665315  N;  to  255292 
E,  664230  N;  to  257462  E,  662928  N;  to 
257802  E,  662827  N;  to  260137  E,  662133  N: 
to  260351  E,  661791  N;  to  260499  E,  661554 
N;  to  261077  E,  660108  N;  to  257172  E, 
660180  N;  to  252906  E,  662856  N:  to  249001 
E,  667123  N;  to  244517  E,  671606  N;  232874 
E,  678404  N;  to  233121  E,  680310  N;  to 
234803  E,  681585  N;  and  thence  to  point  of 
beginning. 
Unit  FL-6:  Upper  St.  Joe  Peninsula. 

This  unit  begins  at  UTM  264202  E,  649954 
N:  to  263328  E,  646264  N;  to  261673  E, 
646007  N;  to  261523  E,  648630  N;  to  261822 
E,  650954  N;  to  263172  E,  653427  N;  to 
266320  E,  654851  N;  to  267669  E,  654326  N: 
to  268194  E,  652752  N:  to  265045  E,  646531 
N;  to  264205  E,  646401  N;  to  263328  E, 
646264  N;  and  thence  to  point  of  beginning. 
Unit  FL-7:  Cape  San  Bias. 

This  unit  begins  at  UTM  269729  E.  628433 
N;  to  271100  E,  630960  N;  to  271723  E, 
631052  N;  to  272235  E,  629456  N;  to  271202 
E,  627733  N;  to  270598  E,  627364  N;  to 
269830  E,  627247  N;  to  269098  E,  627364  N; 
to  268457  E,  627772  N;  to  267433  E,  628862 
N;  to  266829  E,  629874  N;  to  266729  E, 
630312  N;  to  269114  E,  630666  N;  to  271100 
E,  630960  N;  and  thence  to  point  of 
beginning. 

Unit  FL-8:  St.  Vincent  Island. 

This  unit  begins  at  UTM  294248  E,  626986 
N;  to  294995  E,  630938  N;  to  295488' E, 
631925  N;  to  298443  E,  631500  N;  to  298567 
E.  629943  N;  to  298204  E,  628944  N;  to 
296169  E,  624998  N;  to  295267  E,  624103  N; 
to  294893  E,  623731  N;  to  293675  E,  622522 
N;  to  290632  E,  624008  N;  to  290225  E, 
625441  N;  to  290357  E.  625459  N;  to  293622 
E.  625901  N;  to  295400  E,  629819  N;  to 
294975  E,  630899  N;  to  294995  E,  630938  N; 
to  282740  E,  630619  N;  to  283176  E,  631015 
N;  to  283824  E,  630103  N;  to  283748  E, 
630027  N;  to  282939  E,  629218  N;  to  280760 
E,  630321  N;  to  282031  E,  631281  N;  to 
282653  E,  631751  N;  to  283176  E,  631015  N; 
and  thence  to  point  of  beginning. 
Unit  FL-9:  East  St.  George  Island. 

This  unit  begins  at  UTM  327537  E,  637190 
N;  to  331619  E,  642193  N;  to  332318  E, 
642718  N;  to  333986  E,  641977  N;  to  334974 
E,  639815  N;  to  332812  E,  634255  N;  to 
322619  E,  628880  N;  to  321481  E,  630777  N; 
to  320580  E,  632278  N;  to  320889  E,  634131 
N;  to  331619  E.  642193  N;  and  thence  to 
point  of  beginning. 

Unit  FL-10:  Yent  Bayou. 

This  unit  begins  at  UTM  327217  E,  641936 
N;  to  328104  E,  643576  N;  to  328242  E, 
643651  N;  to  329854  E,  642490  N;  to  326458 
E,  639739  N;  to  324753  E,  641673  N;  to 
324737  E,  641691  N;  to  324716  E,  641715  N; 
to  324702  E.  641730  N;  to  324696  E,  641738 
N;  to  325103  E,  641958  N;  to  326375  E, 
642644  N;  to  326446  E,  642682  N;  to  326575 
E,  642752  N;  to  326589  E,  642759  N;  to 
326715  E,  642827  N;  to  326752  E.  642847  N; 
to  326764  E,  642853  N;  to  326877  E,  642915 
N;  to  327281  E,  643132  N;  to  327760  E, 
643391  N;  to  328104  E,  643576  N;  and  thence 
to  point  of  beginning. 


Unit  FL-11:  Carabelle  Beach. 

This  unit  begins  at  UTM  334905  E,  646117 
N;  to  334194  E,  647675  N:  to  334880  E, 
648086  N;  to  335351  E,  647832  N:  to  336872 
E,  646655  N:  to  336438  E.  645696  N;  to 
335333  E,  645225  N;  to  333576  E,  645460  N; 
to  332762  E,  646818  N;  to  333118  E,  647032 
N;  to  334194  E.  647675  N.  and  thence  to 
point  of  beginning. 
Unit  FL-1 2:  Lanark  Reef. 

This  unit  begins  at  UTM  344382  E.  651062 
N;  to  340519  E,  651005  N:  to  346705  E, 
654054  N;  to  347414  E,  653239  N;  to  347503 
E,  652530  N;  to  346989  E.  651360  N;  to 
342150  E.  649180  N;  to  340767  E,  650084  N; 
to  340519  E,  651005  N;  and  thence  to  point 
of  beginning. 
Unit  FL-13:  Phipps  Preserve. 

This  unit  begins  at  UTM  358696  E.  655615 
N;  to  359499  E.  655877  N:  to  359048  E, 
653677  N;  to  357606  E,  654056  N;  to  356217 
E,  655336  N;  to  355965  E,  656382  N;  to 
357606  E,  657500  N;  to  360022  E,  656653  N; 
to  359499  E,  655877  N;  and  thence  to  point 
of  beginning. 

Unit  FL-1 4:  Hagens  Cove. 

This  unit  begins  at  UTM  439463  E,  640163 
N:  to  442273  E.  638847  N;  to  439808  E. 
636998  N;  to  438636  E,  638439  N;  to  438060 
E,  641782  N;  to  440876  E.  642633  N;  to 
440923  E,  6426^7  N;  to  441672  E,  642493  N; 
to  443171  E,  639419  N;  to  442345  E,  638900 
N;  to  442273  E,  638847  N;  and  thence  to 
point  of  begiiming. 
Unit  FL-15:  Anclote  Keys. 

This  unit  begins  at  UTM  512648  E.  465612 
N;  to  513535  E,  471894  N;  to  515000  E. 
471826  N;  to  516056  E.  460514  N;  to  510775 
E,  460821  N;  to  510707  E,  471997  N;  to 
513535  E,  471894  N;  and  thence  to  point  of 
beginning. 
Unit  FL-16:  Three  Rooker  Island. 

This  unit  begins  at  UTM  513409  E.  457484 
N;  to  512082  E.  459662  N;  to  515831  E, 
459704  N;  to  516087  E,  455870  N;  to  511997 
E,  455955  N;  to  512082  E,  459662  N;  and 
thence  to  point  of  beginning. 

Unit  FL-1 7:  North  Honeymoon  Island. 

This  unit  begins  at  UTM  513886  E,  453853 
N:  to  513365  E,  452398  N;  to  512410  E, 
452335  N;  to  512620  E,  455050  N;  to  515884 
E,  455099  N;  to  515467  E.  454636  N;  to 
514430  E,  453483  N;  to  514397  E,  452465  N; 
to  513365  E,  452398  N:  and  thence  to  point 
of  beginning. 

Unit  FL-18:  South  Honeymoon  Island. 

This  unit  begins  at  UTM  516037  E,  450451 
N;  to  515090  E.  449543  N;  to  514527  E, 
450348  N;  to  515332  E,  450683  N;  to  515729 
E,  450848  N;  to  515944  E,  450937  N;  to 
515965  E,  450946  N;  to  516547  E,  450752  N; 
to  516698  E,  449817  N;  to  516724  E.  449653 
N;  to  516667  E,  449661  N;  to  516267  E, 
449721  N;  to  516267  E,  449721  N;  to  516024 
E,  449757  Ni  to  515965  E,  449766  N;  to 
515944  E.  449761  N;  to  515217  E,  449572  N; 
to  515092  E,  449540  N:  to  515090  E,  449543 
N;  and  thence  to  point  of  beginning. 
Unit  FL-1 9:  Caladesi  Island. 

This  unit  begins  at  UTM  514720  E,  447872 
N;  to  516267  E,  449721  N;  to  516663  E. 
449634  N;  to  516724  E,  449621  N;  to  516645 
E,  449532  N;  to  516191  E,  449023  N;  to 
515302  E,  446566  N;  to  515325  E,  446430  N; 
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to  515480  E.  445484  N:  to  513266  E,  445564 
N;  to  513315  E,  445564  N;  to  514203  E, 
449281  N:  to  515076  E.  449540  N:  to  515090 
E.  449543  N;  to  515090  E,  449543  N:  to 
515092  E,  449540  N:  to  515217  E.  449572  N: 
to  515944  E.  449761  N;  to  515965  E.  449766 
N;  to  516024  E.  449757  N;  to  516267  E, 
449721  N;  and  thence  to  point  of  beginning. 
Unit  FL-20:  Shell  Kev  and  Mullet  Kev. 

This  unit  begins  at  UTM  522755  E,  405904 
N;  to  524490  E.  402622  N;  to  522296  E. 
402015  N;  to  522083  E.  405134  N:  to  521682 
E.  406859  N:  to  522083  E,  408820  N;  to 
524683  E,  408939  N;  to  524730  E,  408561  N: 
to  525084  E,  408112  N;  to  524234  E.  407875 
N;  to  523903  E.  406670  N;  to  524683  E. 
405347  N;  to  524163  E,  405134  N;  to  524177 
E.  405090  N:  to  524588  E,  403811  N;  to 
524517  E.  402629  N;  to  524490  E,  402622  N; 
and  thence  to  point  of  beginning. 

Unit  FL-21:  Egmont  Key. 

This  unit  begins  at  UTM  521928  E,  399050 
N;  to  524187  E.  396840  N:  to  524189  E, 
396828  N;  to  524063  E,  396829  N:  to  520449 
E.  396853  N:  to  519988  E,  399087  N;  to 
520498  E.  401102  N;  to  523582  E,  401054  N; 
to  524187  E.  396840  N;  and  thence  to  point 
of  beginning. 
Unit  FL-22:  Cayo  Costa. 

This  unit  begins  at  UTM  572184  E,  297955 
N;  to  573556  E,  299054  N;  to  573567  E, 
299018  N;  to  573572  E,  299002  N;  to  573591 
E.  298942  N:  to  573605  E.  298896  N;  to 
573629  E,  298817  N;  to  573666  E,  298696  N; 
to  573674  E,  298671  N;  to  573716  E.  298533 
N;  to  573785  E,  298310  N:  to  573790  E, 
298295  N;  to  573795  E,  298277  N:  to  573804 
E.  298247  N:  to  573809  E.  298232  N:  to 
573828  E.  298171  N:  to  573828  E.  298171  N; 
to  573847  E.  298107  N;  to  573851  E,  298095 
N;  to  573857  E,  298077  N:  to  573890  E. 
297969  N;  to  573896  E,  297948  N;  to  573903 
E,  297925  N;  to  573923  E,  297862  N;  to 
573932  E,  297831  N;  to  573939  E.  297809  N; 
to  574015  E,  297563  N;  to  574029  E.  297515 
N;  to  574039  E,  297485  N;  to  574267  E. 
296743  N;  to  574781  E,  295073  N:  to  574799 
E,  295016  N:  to  574815  E.  294961  N:  to 
574756  E,  294950  N;  to  574695  E.  294940  N; 
to  574662  E.  294934  N;  to  573024  E,  294644 
N;  to  570802  E,  298158  N:  to  571573  E. 
300539  N;  to  573138  E,  300275  N;  to  573183 
E.  300267  N;  to  573556  E,  299054  N;  and 
thence  to  point  of  beginning. 
Unit  FL-23:  North  Captiva  Island. 

This  unit  begins  at  UTM  576601  E.  289017 
N;  to  577848  E.  287371  N;  to  577876  E, 
286985  N;  to  577877  E.  286979  N;  to  577875 
E,  286979  N;  to  574997  E.  286458  N;  to 
574770  E,  289201  N;  to  575042  E,  290449  N; 
to  577763  E,  290879  N:  to  577695  E.  289451 
N;  to  577796  E,  288081  N;  to  577848  E, 
287371  N:  and  thence  to  point  of  beginning. 

Unit  FL-24:  Captiva  Island  and  Sanibel 
Island. 
This  unit  begins  at  UTM  580844  E,  275784 
N;  to  581804  E.  275109  N;  to  581117  E, 
274510  N;  to  579744  E,  276673  N;  to  580630 
E.  276777  N;  to  580809  E,  276798  N;  to 
580983  E,  276973  N;  to  581200  E,  276465  N; 


to  581882  E,  275176  N;  to  581804  E,  275109 
N;  and  thence  to  point  of  beginning. 

Unit  FL-25:  Bunch  Beach. 

This  unit  begins  at  UTM  600837  E.  275733 
N;  to  602992  E,  275407  N;  to  602748  E, 
274477  N;  to  602656  E,  274125  N;  to  602609 
E.  273948  N;  to  597678  E.  276408  N;  to 
598020  E.  277081  N;  to  598028  E,  277095  N; 
to  598365  E.  277228  N;  to  599269  E,  277252 
N:  to  600813  E,  276890  N;  to  601838  E. 
276577  N;  to  602320  E.  276227  N;  to  603068 
E,  275696  N;  to  602992  E.  275407  N;  and 
thence  to  point  of  beginning. 
Unit  FL-26:  Estero  Island. 

This  unit  begins  at  UTM  608152  E,  269492 
N;  to  607538  E.  271349  N;  to  608151  E. 
270790  N;  to  608840  E,  269977  N:  to  608999 
E,  269128  N;  to  609777  E.  268333  N;  to 
610000  E,  268285  N;  to  610024  E,  268280  N; 
to  610342  E,  267962  N;  to  609423  E,  267149 
N;  to  606719  E,  270914  N;  to  607484  E. 
271320  N:  to  607538  E.  271349  N;  and  thence 
to  point  of  beginning. 
Unit  FL-27:  Marco  Island. 

This  unit  begins  at  UTM  625861  E,  217665 
N;  to  625978  E,  221782  N;  to  626119  E, 
221805  N;  to  625781  E.  220819  N;  to  626654 
E,  221073  N;  to  626936  E.  221044  N;  to 
626702  E,  220780  N;  to  626288  E,  220312  N; 
to  625865  E,  219861  N;  to  625076  E.  219185 
N;  to  625076  E.  218565  N;  to  625442  E, 
218142  N;  to  626034  E.  217945  N;  to  626401 
E,  217240  N;  to  626936  E,  216508  N:  to 
627218  E,  215381  N;  to  627274  E,  214648  N; 
to  627443  E,  213916  N;  to  627492  E.  213801 
N;  to  627528  E,  213718  N;  to  628007  E, 
212084  N;  to  626654  E,  211887  N;  to  626062 
E.  215522  N;  to  624992  E,  217269  N;  to 
623977  E,  218987  N;  to  624569  E,  220594  N; 
to  624428  E,  221523  N;  to  625105  E,  221636 
N;  to  625978  E,  221782  N;  and  thence  to 
point  of  beginning. 

Unit  FL-28:  Marquesas  Keys. 

This  unit  begins  at  UTM'589947  E.  64900 
N:  to  585588  E.  66994  N;  to  586950  E.  68633 
N:  to  588990  E,  69370  N;  to  595167  E,  67613 
N:  to  592390  E,  59169  N;  to  585688  E,  60426 
N;  to  584230  E.  60700  N;  to  583890  E.  64950 
N;  to  585588  E,  66994  N;  and  thence  to  point 
of  beginning. 

Unit  FL-29:  Boca  Grande/Woman/Ballast 
Keys. 

This  unit  begins  at  UTM  604093  E,  60521 
N;  to  601724  E,  62876  N:  to  608389  E,  60949 
N;  to  607504  E,  57503  N;  to  600251  E,  58727 
N;  to  599661  E,  61810  N;  to  601157  E,  62785 
N;  to  601724  E.  62876  N;  and  thence  to  point 
of  beginning. 
Unit  FL-30:  Bahia  Honda/Ohio  Keys. 

This  unit  begins  at  UTM  676754  E.  76504 
N;  to  673882  E.  76942  N;  to  677121  E,  79648 
N;  to  680417  E,  76790  N;  to  674491  E,  73970 
N;  to  673882  E,  76942  N;  and  thence  to  point 
of  beginning. 
Unit  FL-31:  Lower  Matecumbe  Key. 

This  unit  begins  at  UTM  729501  E,  100495 
N;  to  729673  E,  99910  N:  to  729627  E,  99849 
N;  to  728898  E,  100507  N;  to  729698  E, 
100998  N;  to  730225  E,  100321  N;  to  730129 
E,  100270  N;  to  729837  E.  100115  N;  to 


729718  E.  99968  N;  to  729673  E.  99910  N;  to 
729753  E,  98283  N;  to  730155  E,  99108  N;  to 
730785  E,  98456  N;  to  728947  E,  97225  N;  to 
728371  E.  97915  N;  to  728393  E,  97930  N;  to 
729212  E.  98476  N;  to  729321  E,  98488  N;  to 
729384  E.  98437  N;  to  729571  E.  98534  N;  to 
729680  E,  98431  N;  to  729764  E,  98630  N;  to 
729911  E.  98785  N:  to  730049  E,  98993  N;  to 
730155  E.  99108  N;  to  730155  E,  99108  N; 
and  thence  to  point  of  beginning. 

Unit  FL-32:  Sandy  Key/Carl  Ross  Key. 

This  unit  begins  at  UTM  700920  E,  118607 
N;  to  699036  E,  119411  N;  to  700003  E, 
120708  N;  to  702225  E,  120247  N;  to  703456 
E,  117278  N:  to  699894  E,  115914  N;  to 
698904  E.  118355  N;  to  699036  E.  119411  N; 
and  thence  to  point  of  beginning. 
Unit  FL-33:  St.  Lucie  Inlet. 

This  unit  begins  at  UTM  781031  E,  355393 
N;  to  782209  E,  356209  N;  to  782486  E, 
355067  N;  to  780631  E,  353782  N;  to  779311 
E,  355959  N;  to  778791  E,  356297  N;  to 
777777;  to  356957;  to  779204  E.  357243  N; 
to  781666  E,  358456  N;  to  782209  E,  356209 
N;  and  thence  to  point  of  beginning. 
Unit  FL-34:  Ponce  de  Leon  Inlet. 

This  unit  begins  at  LTM  699895  E,  567004 
N;  to  699342  E,  567430  N;  to  700394  E. 
568058  N;  to  701612  E,  566385  N;  to  700745 
E.  565653  N;  to  700560  E,  565768  N;  to 
699971  E,  566138  N;  to  699619  E,  565907  N; 
to  699573  E.  565877  N;  to  699510  E,  565835 
N:  to  699310  E.  565704  N:  to  698309  E. 
566778  N;  to  698577  E.  566974  N;  to  698885 
E,  567158  N;  to  699134  E,  567306  N;  to 
699171  E,  567328  N;  to  699342  E.  567430  N; 
and  thence  to  point  of  beginning. 
Unit  FL-35:  Huguenot. 

This  unit  begins  at  UTM  648016  E.  718082 
N;  to  647534  E,  724455  N:  to  649878  E, 
723134  N;  to  650539  E,  715996  N;  to  651233 
E,  712857  N;  to  649278  E.  712969  N;  to 
648920  E,  712989  N;  to  647929  E,  713187  N; 
to.646739  E,  712791  N;  to  646854  E.  713598 
N;  to  646880  E.  713782  N;  to  646937  E, 
714179  N;  to  646984  E,  714454  N;  to  647050 
E,  714841  N;  to  647168  E.  715534  N;  to 
647367  E,  716096  N;  to  647400  E,  717219  N; 
to  647340  E,  717289  N;  to  647003  E,  717682 
N;  to  646889  E.  718458  N;  to  646834  E, 
718825  N;  to  646829  E,  718860  N;  to  646827 
E,  718875  N;  to  646798  E,  719069  N;  to 
646743  E,  719440  N;  to  646732  E.  719520  N; 
to  646574  E.  720590  N;  to  646759  E,  722102 
N;  to  646772  E,  722209  N;  to  646668  E, 
722341  N;  to  646144  E.  723002  N;  to  645566 
E,  723709  N;  to  647524  E,  724474  N;  to 
647534  E,  724472  N;  to  647534  E.  724455  N; 
and  thence  to  point  of  beginning. 
Unit  FL-36:  Tiger  Islands. 

This  unit  begins  at  UTM  641314  E,  746934 
N;  to  639468  E,  748336  N;  to  639503  E, 
748510  N;  to  640092  E,  749177  N;  to  641689 
E.  747037  N;  to  642521  E,  745921  N;  to 
643266  E,  744920  N;  to  642908  E.  744302  N; 
to  642785  E,  744419  N;  to  642631  E,  744546 
N;  to  641224  E,  745710  N;  to  639855  E, 
746845  N;  to  639259  E,  747334  N;  to  639292 
E,  747473  N;  to  639468  E,  748336  N;  and 
thence  to  point  of  beginning,  insert  p.  Ilia 
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Alabanra 

Projection:  Universal  Transverse  Mercator, 

Zone  16. 
Unit  AL-1:  Isle  Aux  Herbes. 

This  unit  encompasses  Isle  Aux  Herbes  in 
entirety.  This  unit  begins  at  UTM  378427  E, 
3357011  N;  to  378486  E.  3357070  N;  to 
378279  E,  3357189  N;  to  378101  E.  3357411 
N;  to  378012  E,  3357723  N;  to  378086  E. 
3358019  N;  to  378279  E,  3358182  N;  to 
378397  E.  3358716  N;  to  378427  E.  3358924 
N;  to  378412  E,  3359443  N;  to  378353  E, 
3359769  N;  to  378397  E,  3360110  N;  to 
378768  E,  3360391  N;  to  379124  E,  3360362 
N;  to  379420  E,  3360125  N;  to  379717  E. 
3359635  N;  to  379717  E,  3358998  N;  to 
379643  E,  3358316  N;  to  379613  E,  3358123 
N;  to  379702  E,  3357604  N;  to  379924  E, 
3357026  N:  to  380028  E,  3356641  N;  to 
379998  E,  3356122  N;  to  379954  E,  3355662 
N;  to  379702  E,  3354728  N;  to  379435  E, 
3354580  N;  to  379124  E.  3354565  N;  to 
378783  E.  3354698  N;  to  378353  E,  3355114 
N;  to  378204  E,  3355662  N;  to  377923  E, 
3355899  N;  to  377760  E,  3356448  N;  to 
377775  E,  3356744  N;  to  378086  E.  3356996 
N;  and  thence  to  point  of  beginning. 
Unit  AL-2:  Dauphin,  Little  Dauphin,  and 
Pelican  Islands. 

This  unit  begins  at  UTM  371083  E. 
3345318  N;  to  392178  E.  3351743  N;  to 
398229  E,  3346603  N;  to  395819  E,  3341998 
N;  to  393999  E.  3341945  N;  to  389876  E. 
3345746  N;  to  371618  E,  3343230  N,  thence 
northwesterly  to  point  of  beginning.  This 
unit  encompasses  Dauphin,  Little  Dauphin, 
and  Pelican  Islands. 
Unit  AL-3:  Fort  Morgan. 

This  unit  begins  at  401192  E,  3344885  N; 
to  401534  E,  3345098  N;  to  402007  E, 
3344340  N;  to  401820  E,  3344041  N;  to 
402876  E.  3344274  N;  to  403068  E,  3343313 
N;  to  402212  E.  3343088  N;  to  401562  E. 
3343010  N;  to  401416  E,  3343019  N;  to 
401047  E,  3343106  N;  to  400885  E,  3343214 
N;  to  400784  E,  3343360  N;  to  400640  E, 
3343675  N;  to  400602  E,  3343866  N;  to 
V00686  E,  3344143  N;  and  thence  to  point  of 
beginning. 

Mississippi 

Projection:  Universal  Transverse  Mercator, 

Zone  16. 
UnitMS-1:  Waveland. 

This  unit  begins  at  UTM  267756  E, 
3349889  N;  to  269537  E,  3350370  N;  to 
270344  E,  3350774  N;  to  271296  E,  3351446 
N;  to  271968  E,  3352365  N:  to  272764  E, 
3353037  N;  to  275060  E,  3354045  N;  to 
275744  E,  3354617  N;  to  276438  E,  3355827 
N;  to  276450  E.  3356286  N;  to  276104  E, 
3356761  N;  to  276747  E,  3357000  N;  to 
276899  E,  3356839  N;  to  277095  E,  3356504 
N;  to  277107  E,  3355751  N;  to  276170  E, 
3354056  N;  to  274807  E,  3353025  N;  to 
273106  E,  3352394  N;  to  272361  E,  3351760 
N;  to  271717  E,  3350899  N;  to  270609  E. 
3350084  N;  to  269762  E,  3349668  N;  to 
267675  E.  3349042  N;  to  267194  E.  3348408 
N;  to  267225  E,  3347624  N;  to  266665  E. 
3347301  N;  to  266495  E,  3347963  N;  to 
266579  E,  3348679  N;  to  267028  E,  3349452 
N;  and  thence  to  point  of  beginning. 


Unit  MS-2:  Henderson  Point. 

This  unit  begins  at  UTM  280338  E, 
3354688  N:  to  280790  E,  3354728  N;  to 
281602  E,  3354928  N;  to  283013  E.  3355433 
N;  to  283585  E,  3355606  N;  to  283838  E, 
3354835  N;  to  283678  E,  3354781  N;  to 
283492  E,  3354835  N;  to  283252  E,  3354715 
N;  to  281988  E,  3354262  N;  to  281216  E, 
3354063  N;  to  280458  E,  3353943  N;  to 
279433  E,  3353956  N;  to  279433  E,  3354715 
N;  and  thence  to  point  of  beginning. 
Unit  MS-3:  Pass  Christian. 

This  unit  begins  at  UTM  283925  E, 
3355530  N;  to  284382  E,  3355904  N;  to 
285671  E,  3356362  N;  to  287168  E,  3356985 
N;  to  289102  E,  3357422  N;  to  290058  E, 
3357609  N;  to  291139  E,  3358108  N;  to 
292865  E,  3358815  N;  to  293738  E,  3359023 
N;  to  293863  E,  3358295  N:  to  293177  E, 
3358129  N:  to  292657  E.  3357879  N;  to 
292137  E,  3357734  N;  to  290516  E,  3357006 
N;  to  287480  E,  3356278  N;  to  286503  E. 
3355925  N;  to  286149  E,  3355759  N;  to 
284673  E,  3355218  N;  to  284403  E.  3355010 
N;  and  thence  to  point  of  beginning. 

Unit  MS-4:  Long  Beach. 

This  unit  begins  at  UTM  293933  E, 
3359057  N;  to  294542  E,  3359478  N;  to 
295646  E,  3359961  N;  to  296402  E,  3360161 
N;  to  297989  E,  3360791  N;  to  298189  E, 
3360077  N;  to  297411  E,  3359762  N;  to 
296644  E,  3359467  N;  to  295992  E,  3359310 
N;  to  294658  E,  3358690  N;  to  294395  E, 
3358427  N;  and  thence  to  point  of  beginning. 

Unit  MS-5:  Gulfport. 

This  unit  begins  at  UTM  299324  E, 
3361159  N;  to  300185  E,  3361611  N;  to 
301919  E.  3362147  N;  to  302581  E,  3362168 
N;  to  303012  E,  3362378  N;  to  303475  E, 
3362441  N;  to  303590  E,  3361727  N;  to 
.303212  E,  3361653  N;  to  302781  E.  3361453 
N;  to  301867  E,  3361359  N;  to  300333  E, 
3360886  N;  to  299702  E,  3360550  N;  and 
thence  to  point  of  beginning. 
Unit  MS-6:  Mississippi  City. 

This  unit  begins  at  UTM  303717  E, 
3361711  N;  to  303536  E,  3362466  N;  to 
304291  E.  3362647  N;  to  305260  E,  3362827 
N;  to  306163  E,  3363139  N;  to  307493  E, 
3363468  N;  to  311237  E,  3363829  N;  to 
311286  E,  3363107  N;  to  307641  E,  3362729 
N;  and  thence  to  point  of  beginning. 
Unit  MS-7:  Beauvoir. 

This  unit  begins  at  UTM  311549  E. 
3363796  N;  to  312075  E,  3363895  N;  to 
312075  E,  3363123  N;  to  311533  E,  3363090 
N;  and  thence  to  point  of  beginning. 
Unit  MS-8:  Biloxi  West. 

This  unit  begins  at  UTM  312255  E, 
3363780  N;  to  313536  E,  3363944  N;  to 
315605  E.  3364043  N;  to  317657  E,  3364026 
N;  to  318051  E,  3363960  N;  to  317969  E, 
3363189  N;  to  316065  E,  3363336  N;  to 
314652  E,  3363205  N;  to  312682  E,  3363107 
N;  to  312419  E,  3363057  N;  and  thence  to 
point  of  beginning. 
Unit  MS-9:  Biloxi  East. 

This  unit  begins  at  UTM  319020  E, 
3363813  N;  to  319316  E,  3363895  N;  to 
320498  E,  3363731  N;  to  320416  E.  3363024 
N;  to  319381  E.  3363139  N;  to  319119  E, 
3363057  N;  and  thence  to  point  of  beginning. 


Unit  MS-10:  Ocean  Springs  West. 

This  unit  begins  at  UTM  323027  E, 
3365750  N;  to  323897  E,  3365438  N;  to 
324997  E,  3364814  N;  to  324554  E,  3364207 
N;  to  323848  E,  3364617  N;  to  323240  E, 
3364896  N;  to  322698  E,  3365110  N;  and 
thence  to  point  of  beginning. 

Unit  MS-11:  Ocean  Springs  East. 

This  unit  begins  at  UTM  325670  E, 
3364338  N;  to  326409  E.  3363796  N;  to 
326967  E.  3363681  N;  to  327427  E,  3363731 
N;  to  327805  E,  3364043  N;  to  328314  E, 
3363648  N;  to  327723  E,  3363057  N;  to 
326787  E,  3362942  N;  to  326229  E,  3363090 
N;  to  325736  E,  3363369  N;  to  325260  E, 
3363747  N;  and  thence  to  point  of  beginning. 
Unit  MS-12:  Deer  Island. 

This  unit  encompasses  Deer  Island  in 
entirety.  This  unit  begins  at  UTM  321533  E, 
3361399  N;  to  319662  E,  3362329  N;  to 
319218  E,  3362691  N;  to  318602  E,  3362714 
N;  to  318711  E,  3363223  N;  to  319626  E, 
3363546  N;  to  324209  E,  3361699  N;  to 
325499  E,  3360487  N;  to  325621  E,  3359759 
N;  to  325363  E,  3359468  N;  to  325016  E, 
3359473  N;  and  thence  to  point  of  beginning. 
Uhit  MS-13:  Round  Island. 

This  unit  encompasses  Round  Island  in 
entirety.  This  unit  begins  at  UTM  347673  E, 
3353022  N;  to  348061  E,  3352672  N;  to 
348250  E,  3352289  N;  to  348222  E,  3351986 
N;  to  347891  E,  3351594  N;  to  347470  E. 
3351456  N;  to  347233  E,  3351475  N;  to 
346997  E,  3351745  N;  to  346940  E,  3352043 
N;  to  346651  E,  3352662  N;  to  346618  E, 
3352852  N;  to  346727  E,  3353169  N;  to 
346888  E,  3353301  N;  to  347086  E,  3353348 
N;  to  347271  E,  3353306  N;  and  thence  to 
point  of  beginning. 
Unit  MS-14:  Mississippi  Barrier  Islands. 

This  unit  begins  at  UTM  290469  E, 
3346115  N;  to  302098  E,  3349286  N;  to 
309998  E,  3345955  N;  to  318634  E,  3350074 
N;  to  338564  E,  3349808  N;  to  367130  E, 
3344494  N;  to  366200,  3338515,  to  334046  E, 
3343962  N;  to  321026  E,  3344892  N;  to 
310131  E.  3340242  N;  to  302558  E.  3344361 
N;  to  298398  E,  3341534  N;  thence 
northwesterly  to  point  of  beginning.  This 
unit  encompasses  Cat,  East  and  West  Ship, 
Horn,  Spoil,  and  Petit  Bois  Islands. 

Unit  MS-15:  North  and  South  Rigolets. 

This  unit  begins  at  UTM  366028  E, 
3360924  N;  to  366177  E,  3360549  N;  to 
366219  E,  3359868  N;  to  366097  E,  3359298 
N;  to  366208  E,  3358902  N;  to  366614  E, 
3359003  N:  to  366918  E,  3358853  N;  to 
367040  E,  3358499  N:  to  366984  E,  3358225 
N;  to  366457  E,  3357633  N;  to  366127  E, 
3357492  N;  to  365157  E,  3356726  N;  to 
364542  E,  3356772  N;  to  364311  E,  3357045 
N;  to  364280  E,  3357236  N;  to  364379  E, 
3357547  N;  to  364658  E,  3357841  N;  to 
365121  E,  3357880  N;  to  365540  E,  3358226 
N;  to  365353  E,  3358519  N;  to  365291  E. 
3359068  N:  to  365371  E,  3359333  N;  to 
365346  E.  3359848  N;  to  365312  E,  3360173 
N;  to  365122  E,  3360414  N;  to  365127  E, 
3360796  N;  to  365364  E,  3361062  N;  to 
365667  E,  3361140  N;  to  365831  E,  3361100 
N;  and  thence  to  point  of  beginning. 
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Louisiana 

Projections:  Universal  Transverse  Mercator. 

Zones  15  and  16. 
Unit  LA-1:  Texas/Louisiana  border  to  eastern 

Vermilion  Parish  line  (Univ^ersal 

Transverse  Mercator,  Zone  15) 
This  unit  begins  at  UTM  549921  E, 
3270899  N:  to  566322  E.  3267417  N;  to 
571958  E,  3268197  N;  to  577923  E.  3271736 
N;  to  582480  E,  3273402  N;  to  592852  E, 
3273900  N;  to  593548  E.  3273291  N;  to 
592282  E.  3272379  N:  to  582604  E,  3272411 
N;  to  578272  E,  3270822  N;  to  572228  E, 
3267247  N;  to  564070  E,  3266639  N:  to 
533684  E,  3272905  N;  to  525059  E,  3276025 
N;  to  501487  E,  3287178  N;  to  482367  E, 
3292713  N;  to  476081  E,  3293464  N;  to 
467070  E,  3291634  N;  to  453754  E.  3292703 
N;  to  435729  E,  3290424  N;  to  426892  E, 
3288473  N;  to  419648  E,  3284415  N;  to 
418566  E,  3284630  N;  to  418959  E.  3285566 
N;  to  426625  E,  3289421  N;  to  435613  E, 
3291411  N;  to  453710  E,  3293699  N;  to 
466987  E.  3292644  N;  to  474538  E,  3294391 
N;  to  478889  E.  3294275  N;  to  494448  E, 
3290582  N;  to  503238  E,  3287582  N;  to 
525371  E.  3276955  N;  to  533044  E,  3274141 
N;  and  thence  to  point  of  beginning. 
Unit  LA-2:  Wax  Lake  Outlet  (Universal 

Transverse  Mercator,  Zone  15) 
This  unit  begins  at  UTM  646782  E, 
3269766  N;  to  652296  E,  3271086  N;  to 
654392  E,  3271086  N;  to  670855  E,  3263787 
N;  to  671787  E,  33255322  N;  to  658547  E, 
3247455  N;  to  652529  E,  3250973  N;  to 
656722  E,  3259205  N;  to  654936  E,  3262466 
N;  to  648180  E,  3261069  N;  to  644763  E, 
3265573  N;  thence  northeasterly  to  point  of 
beginning.  This  unit  encompasses  the  Wax 
Lake  Outlet  and  Lower  Atchafalaya  River 
Deltas. 

Unit  LA-3:  Point  Au  Per  Island  (Universal 
Transverse  Mercator,  Zone  15) 
This  unit  encompasses  the  small  island  at 
the  western  tip  of  Point  Au  Per  Island  in 


entirety.  This  unit  has  two  subunits.  The  first 
subunit  begins  at  UTM  660362  E,  3246187  N; 
to  660677  E.  3245831  N;  to  660809  E, 
3245294  N;  to  660594  E,  3244817  N:  to 
660164  E,  3244544  N;  to  659870  E,  3244668 
N;  to  659655  E,  3244980  N;  to  659598  E, 
3245719  N;  to  659892  E,  3246267  N;  and 
thence  to  point  of  beginning.  The  second 
subunit  begins  at  UTM  688276  E,  3230473  N; 
to  688513  E,  3230493  N;  to  689239  E, 
3231156  N;  to  689719  E,  3230479  N;  to 
689101  E,  3229629  N;  to  688456  E,  3229355 
N;  to  687982  E,  3229452  N;  to  687340  E, 
3229933  N;  to  686659  E,  3230000  N;  to 
686483  E,  3230138  N;  to  686095  E,  3230037 
N;  to  685320  E,  3230088  N;  to  684886  E, 
3230342  N;  to  684541  E,  3230938  N;  to 
683506  E,  3231763  N;  to  683116  E,  3232252 
N;  to  681730  E,  3233236  N;  to  681153  E, 
3233006  N;  to  679008  E,  3233530  N;  to 
674128  E.  3233699  N;  to  667883  E,  3235988 
N;  to  666497  E,  3236823  N;  to  664425  E, 
3238610  N;  to  663278  E,  3240153  N;  to 
661418  E,  3242077  N:  to  660332  E,  3243790 
N;  to  660133  E,  3244344  N;  to  660844  E, 
3244690  N;  to  662060  E,  3242757  N;  to 
663898  E,  3240858  N;  to  665026  E,  3239333 
N;  to  666965  E,  3237663  N;  to  667576  E, 
3237238  N;  to  668081  E,  3237128  N;  to 
668326  E,  3236866  N;  to  674311  E,  3234674 
N:  to  679071  E,  3234524  N;  to  681153  E, 
3234037  N;  to  681294  E,  3234104  N;  to 
681381  E,  3234648  N;  to  681855  E,  3234763 
N;  to  682179  E,  3234426  N;  to  682221  E, 
3234059  N;  to  683400  E,  3233242  N;  to 
684054  E,  3232541  N;  to  684844  E,  3231990 
N;  to  685198  E,  3231636  N;  to  685464  E, 
3231096  N;  to  686967  E,  3231116  N;  to 
687132  E,  3230975  N;  to  687651  E,  3230868 
N;  and  thence  to  point  of  beginning. 
Unit  LA— 4:  Isles  Demieres  (L'niversal 
Transverse  Mercator,  Zone  15) 
This  unit  begins  at  UTM  698530  E, 
3217432  N;  to  708782  E,  3216806  N;  to 
715277  E,  3216806  N;  to  731084  E,  3219388 
N;  to  731084  E,  3216962  N;  to  716920  E, 


3213363  N;  to  707529  E,  3213910  N;  to 
698530  E,  3214536  N;  thence  northerly  to 
point  of  beginning.  This  unit  encompasses 
the  Isles  Demieres  chain. 
Unit  LA-5:  Timbalier  Islands  to  Grand  Terre 

Islands  (Universal  Transverse  Mercator, 

Zone  15) 
This  unit  begins  at  UTM  737901  E, 
3223034  N;  to  749533  E,  3219087  N:  to 
763242  E,  3221995  N;  to  803331  E,  3250243 
N:  to  806862  E,  3246089  N;  to  773005  E, 
3219087  N;  to  763865  E,  3215349  N;  to 
749325  E,  3213479  N;  to  735824  E,  3219295 
N;  thence  northerly  to  point  of  beginning. 
This  unit  encompasses  West  and  East 
Timbalier,  follows  MLW  from  Belle  Pass  to 
Cheniere  Caminada.  Grand  Isle,  and  Grand 
Terre  Islands. 
Unit  LA-6:  Mississippi  River  Delta. 

(Universal  Transverse  Mercator,  Zone 

16) 
This  unit  begins  at  UTM  267834  E, 
3247846  N;  to  268961  E,  3249198  N;  to 
271503  E,  3250653  N;  to  287395  E,  3254768 
N;  to  315258  E,  3241711  N;  to  317534  E. 
3220817  N;  to  294326  E,  3197342  N;  to 
259412  E,  3193296  N;  to  251566  E,  3208850 
N;  to  266348  E,  3225720  N;  thence 
northeasterly  following  Tiger  Pass  to  the 
Mississippi  River;  thence  to  point  of 
beginning.  This  unit  encompasses  the 
Mississippi  River  delta. 

Unit  LA-7:  Breton  Islands  and  Chandeleur 
Island  Chain  (Universal  Transverse 
Mercator,  Zone  16) 
This  unit  begins  at  UTM  310382  E, 
3328490  N;  to  327636  E,  3327583  N;  to 
329708  E,  3302375  N;  to  316990  E.  3279632 
N;  to  293519  E,  3258792  N;  to  281941  E, 
3258032  N;  to  282185  E,  3262771  N;  to 
307096  E,  3298127  N;  thence  to  point  of 
beginning.  This  unit  encompasses  Breton 
Islands  and  the  Chandeleur  Island  Chain. 
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Texas 

Projections:  Universal  Transverse  Mercator, 

Zones  14  and  15. 
Unit  TX-1:  South  Bay  and  Boca  Chica 

(Universal  Transverse  Mercator,  Zone 

14) 
This  unit  begins  at  UTM  685873  E. 
2872207  N;  thence  southwesterly  to  685500 
E,  2872000  N;  thence  to  684447  E.  2873206 
N;  to  683448  E.  2873264  N;  to  682935  E. 
2872978  N;  to  682479  E.  2873691  N;  to 
681252  E.  2873891  N;  thence  westerly  to 
676573  E,  2873834  N;  thence  northerly  to 
675546  E,  2879026  N  and  thence  along  the 
Brownsville  Ship  Channel  to  683862  E, 
2884018  N;  to  685159  E.  2884283  N;  thence 
southerly  parallel  to  the  shoreline  to  685041 
E,  2882500  N;  to  685040  E,  2879649  N;  to 
685338  E,  2875729  N;  to  685873  E,  2872208 
N;  thence  to  point  of  beginning. 
Unit  TX-2:  Queen  Isabella  Causeway 

(Universal  Transverse  Mercator,  Zone 

14) 
This  is  made  up  of  two  sub-units.  The 
more  northerly  sub-unit  begins  at  UTM 
683465  E.  2887073  N;  thence  southerly  to 
683454  E,  2886979  N,  to  683465  E,  2886565 
N;  thence  westerly  to  683087  E,  2886542  N: 
thence  northerly  to  683075  E,  2886754  N; 
thence  northeasterly  to  683205  E,  2886955  N; 
to  683288  E.  2887050  N;  to  683383  E, 
2887109  N;  thence  southeasterly  to  the  point 
of  beginning.  The  southerly  sub-unit  begins 
at  UTM  683454  E,  2886423  N;  thence 
southerly  to  683489  E.  2886045  N;  to  683489 
E,  2885939  N;  to  683489  E.  2885844  N;  to 
683489  E.  2885785  N;  thence  westerly  to 
683383,  2885750  N;  to  683312  E.  2885750  N; 
thence  northwesterly  to  683217  E,  2885785 
N;  to  683158  E,  2885856  N;  thence  northerly 
to  683146  E,  2886045  N;  to  683111  E, 
2886128  N;  to  683111  E,  2886246  N;  to 
683182  E,  2886412  N;  and  thence  easterly  to 
point  of  beginning. 

Unit  TX-3:  Padre  Island  (Universal 
Transverse  Mercator,  Zone  14) 
This  unit  includes  the  beach  of  Padre 
Island  from  UTM  660374  E.  2987111  N;  to 
660873  E,  2987115  N;  to  660747  E,  2992864 
N;  to  660888  E,  2999146  N;  to  661150  E, 
3003029  N;  to  662048  E,  3010653  N;  to 
663661  E,  3019205  N;  to  665497  E,  3026173 
N;  to  666273  E,  3028714  N;  to  667846  E. 
3033212  N;  to  668149  E,  3034271  N;  to 
671567  E,  3042803  N;  to  673332  E,  3046907 
N;  to  674139  E,  3048460  N;  to  675420  E, 
3051375  N;  to  675500  E,  3051284  N;  to 
675218  E.  3050568  N;  to  671295  E,  3041835 
N;  to  668471  E,  3034725  N;  to  666596  E. 
3029158  N;  to  665587  E,  3025830  N;  to 
664024  E,  3019800  N;  to  662824  E,  3014041 
N;  to  662148  E,  3010280  N;  to  661362  E, 
3003513  N;  to  661069  E,  2999348  N;  to 
660868  E,  2992702  N;  to  661034  E,  2987105 
N,  to  661368  E,  2983370  N;  to  661807  E, 
2980583  N;  to  662399  E,  2975676  N;  to 
663022  E,  2971878  N;  to  664648  E,  2964434 
N;  to  665848  E,  2959511  N;  to  668972  E, 
2947853  N;  to  671919  E,  2939214  N;  to 
672421  E,  2939087  N;  to  672635  E,  2937587 
N;  to  674836  E,  2930642  N;  to  676729  E, 
2924226  N;  to  680368  E,  2910491  N;  to 
681467  E,  2905154  N;  to  682506  E,  2898584 
N;  to  683065  E,  2894294  N;  to  683071  E, 
2891861  N;  to  683185  E,  2891886  N;  to 


682858  E,  2893768  N;  thence  from  this  point 
at  the  beach  westerly  to  680000  E,  2893665 
N  and  including  the  width  of  the  island  and 
into  the  waters  of  the  Laguna  Madre;  thence 
northwesterly,  paralleling  Padre  Island  to  a 
point  in  the  Land  Cut  at  652835  E,  2965385 
N;  thence  westerly  to  651755  E,  2965790  N; 
thence  southwesterly  to  651619  E,  2957672 
N;  thence  southerly  to  652835  E,  2965385  N; 
thence  westerly  to  652280  E,  2958438  N; 
thence  northerly  to  650549  E,  2961126  N;  to 
648431  E,  2963764  N;  to  646973  E,  2965847 
N;  to  645029  E,  2967653  N;  to  643640  E, 
2969319  N;  to  643363  E.  2971263  N;  thence 
easterly  to  652598  E,  2971263  N;  thence 
northeasterly  following  the  east  side  of  the 
Gulf  Intercoastal  Waterway  to  661249  E, 
3029777  N;  thence  easterly  to  663623  E, 
3029895  N;  thence  southerly  to  663207  E, 
3021943  N;  to  662495  E,  3019451  N;  to 
661664  E,  3015712  N,  to  661308  E.  3011380 
N;  to  660655  E,  3004971  N;  to  660181  E, 
2998324  N;  to  660121, 2990254  N;  to  660121 
E,  2987108  N;  and  thence  to  point  of 
beginning. 
Unit  TX-4:  Lower  Laguna  Madre  Mainland 

(Universal  Transverse  Mercator,  Zone 

14) 
This  unit  begins  at  UTM  658444  E, 
2935883  N;  thence  southward  to  671624  E, 
2904045  N;  thence  westward  to  666802  E, 
2903931  N;  thence  northward  to  664748  E, 
2908439  N;  to  663978  E,  2914002  N;  to 
661225  E,  2916427  N;  to  659585  E,  2921419 
N;  to  657032  E,  2925071  N;  to  656019  E, 
2929378  N;  to  654664  E,  2932830  N;  to 
654963  E,  2935227  N;  to  655063  E,  2935854 
N;  and  thence  eastward  to  the  point  of 
beginning. 

Unit  TX-5:  Upper  Laguna  Madre  (Universal 

Transverse  Mercator,  Zone  14) 
This  unit  begins  at  UTM  673798  E, 
3052081  N;  thence  southward  to  672053  E, 
3048473  N;  to  670653  E,  3045733  N;  thence 
westward  to  669263  E,  3046403  N;  thence 
northward  to  672112  E,  3053008  N;  and 
thence  eastward  to  the  point  of  beginning. 
Unit  TX-6:  Mollie  Beattie  Coastal  Habitat 

(Universal  Transverse  Mercator,  Zone 

14) 
This  unit  begins  at  UTM  678172  E. 
3059908  N;  thence  southward  to  677405  E, 
3058094  N;  thence  eastward  to  677858  E, 
3057833  N;  to  678119  E,  3057686  N;  thence 
southward  to  677767  E,  3056960  N;  thence 
westward  to  677053  E,  3057255  N;  thence 
southward  to  676671  E,  3056774  N:  to 
676301  E,  3056162  N;  thence  northeastward 
to  676242  E,  3056497  N;  to  676104  E, 
3056951  N;  to  676006  E,  3057286  N;  to 
675809  E,  3057601  N;  to  675477  E,  3058111 
N;  to  674978  E,  3058560  N;  to  674404  E, 
3058784  N;  thence  northward  to  674728  E, 
3060656  N;  and  thence  eastward  to  the  point 
of  beginning. 
Unit  TX-7:  Newport  Pass/Corpus  Christi  Pass 

Beach  (Universal  Transverse  Mercator, 

Zone  14) 
This  unit  begins  at  UTM  677048  E, 
3055202  N;  to  678177  E,  3057815  N;  to 
680170  E,  3061978  N;  to  680502  E,  3062531 
N;  to  680746  E,  3062775  N;  to  680834  E, 
3062709  N;  to  680701  E,  3062399  N;  to 
680192  E,  3061442  N;  to  679468  E,  3059840 
N;  to  678709  E,  3058435  N;  to  677601  E, 


3055977  N;  to  677469  E,  3055468  N;  to 
677225  E,  3055069  N;  and  thence  to  point  of 
beginning. 

Unit  TX-8:  Mustang  Island  Beach  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  begins  at  the  north  side  of  the 
jetties  at  Fish  Pass  at  UTM  691226  E, 
3078851  N;  to  690776  E,  3078110  N;  to 
690080  E,  3077455  N;  to  688505  E,  3075340 
N;  to  686613  E,  3072634  N;  to  682546  E, 
3065647  N;  to  680966  E,  3062643  N;  to 
680881  E,  3062955  N;  to  680966  E,  3063309 
N;  to  682482  E,  3066143  N;  to  684870  E, 
3070253  N;  to  686819  E,  3073399  N;  to 
687074  E.  3073696  N;  to  687315  E,  3074221 
N;  to  691028  E,  3079167  N;  and  thence  to 
point  of  beginning. 

Unit  TX-9:  Fish  Pass  Lagoons  (Universal 
Transverse  Mercator.  Zone  14) 

This  unit  begins  at  UTM  680442  E,  65066 
N;  thence  southwesterly  to  679648  E,  64333 
N;  to  678517  E,  3063863  N;  thence  westerly 
to  678231  E,  3064003  N;  thence  northeasterly 
to  679550  E,  3065735  N;  and  thence  to  point 
of  beginning. 

Unit  TX-10:  Shamrock  Island  and  adjacent 
Mustang  Island  Flats  (Universal 
Transverse  Mercator,  Zone  14) 
This  unit  begins  at  UTM  681034  E, 
3072873  N;  thence  southeasterly  to  681886  E, 
3070162  N;  thence  southerly  to  680698  E, 
3066887  N;  thence  westerly  to  680028  E, 
3067222  N;  thence  northerly  to  679600  E. 
3072256  N;  and  thence  to  point  of  beginning. 
This  unit  includes  Shamrock  Island  in  it's 
entirety. 

Unit  TX-11:  Blind  Oso  (Universal  Transverse 
Mercator,  Zone  14) 
This  unit  begins  at  UTM  664615  E, 
3067077  N;  thence  southerly  to  664641  E, 
3066483  N;  thence  southeasterly  to  665028  E, 
3066238  N;  thence  southerly  to  664938  E, 
3066122  N;  thence  northwesterly  to  664073 
E,  3066612  N;  thence  northerly  to  664241  E, 
3066780  N;  to  664537  E,  3067142  N;  and 
thence  easterly  to  the  point  of  beginning. 

Unit  TX-1 2:  Adjacent  to  Naval  Air  Station- 
Corpus  Christi  (Universal  Transverse 
Mercator,  Zone  14) 
This  unit  begins  at  UTM  667351  E, 
3066070  N;  thence  southerly  to  667196  E, 
3065347  N;  to  667635  E,  3064702  N;  thence 
westerly  to  666848  E,  3064457  N;  thence 
northerly  to  666706  E,  3066070  N;  and 
thence  easterly  to  the  point  of  beginning. 

Unit  TX-13:  Sunset  Lake  (Universal 
Transverse  Mercator,  Zone  14) 
This  unit  begins  at  UTM  665015  E, 
3083380  N;  thence  southwesterly  to  661801 
E,  3081237  N;  thence  northwesterly  to 
661246  E,  3081612  N;  thence  northeasterly  to 
661801  E,  3082206  N;  to  662885  E.  3083083 
N;  to  664344  E,  3084335  N;  to  665015  E, 
3083380  N;  and  thence  southeasterly  to  the 
point  of  beginning. 

Unit  TX-14:  East  Flats  (Universal  Transverse 
Mercator,  Zone  14) 
This  unit  begins  at  UTM  688637  E, 
3079701  N;  thence  southerly  to  688650  E, 
3078204  N;  thence  westerly  to  687295, 
3077868  N;  to  686673  E,  3077871  N;  to 
686532  E,  3077816  N:  to  685545  E,  3077621 
N;  thence  northwesterly  to  685426  E, 
3077643  N;  to  685295  E,  3077708  N;  to 
684519  E.  3078707  N;  thence  easterly  to 
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686559  E,  3079172  N;  to  687036  E,  3079314 
N:  to  687966  E,  3079546  N;  and  thence  to 
point  of  beginning. 

Unit  TX-15:  North  Pass  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  begins  at  UTM  695839  E, 
3087963  N;  thence  southerly  to  694626  E, 
3086194  N;  thence  westerly  to  692974  E, 
3086375  N;  thence  northwesterly  to  692626 
E.  3086956  N;  thence  northerly  to  693168  E, 
3089021  N;  thence  northeasterly  to  694562  E. 
3089486  N;  Eind  thence  southeasterly  to  the 
point  of  beginning. 

Unit  TX-16:  San  Jose  Beach  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  includes  the  entire  Gulf  beach  of 
San  Jose  Island  and  begins  at  UTM  697916 
E,  3090741  N;  to  700216  E,  3093904  N;  to 
703257  E,  3097615  N;  to  705831  E,  3100584 
N;  to  710300  E,  3105408  N;  to  710897  E, 
3105618  N;  to  710461  E,  3105021  N;  to 
708356  E,  3102778  N;  to  706766  E,  3100906 
N;  to  705105  E,  3099244  N;  to  703096  E, 
3096921  N;  to  701022  E,  3094420  N;  to 
699957  E,  3092903  N;  to  695841  E.  3087614 
N;  to  695332  E.  3086917  N;  to  694859  E, 
3086143  N;  to  693890  E,  3084377  N;  to 
693342  E,  3083367  N;  to  692955  E.  3082544 
N;  to  692535  E,  3080979  N;  to  692342  E, 
3081012  N;  to  692342  E,  3081415  N;  to 
692745  E.  3082625  N;  to  693431  E,  3084061 
N;  to  694609  E,  3086175  N;  to  695835  E, 
3087982  N;  and  thence  to  point  of  beginning. 
Unit  TX-17:  Allyn's  Bight  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  begins  at  UTM  698887  E, 
3094781  N;  thence  southward  to  698101  E, 
3093295  N;  to  697384  E.  3092596  N;  thence 
northwesterly  to  697191  E,  3092969  N; 
thence  northeasterly  to  697943  E,  3093872  N; 
to  698398  E,  3094869  N;  and  thence  easterly 
to  point  of  beginning. 

Unit  TX-18:  Cedar  Bayou/Vinson  Slough 

(Universal  Transverse  Mercator,  Zone 

14} 
This  unit  begins  at  UTM  711954  E, 
3107022  N;  thence  southwesterly  to  711432 
E,  3106460  N;  to  711075  E,  3105869  N;  to 
710566  E,  3105548  N;  thence  westerly  to 
708930  E,  3106574  N;  to  708748  E,  3106453 
N;  to  707307  E,  3106358  N;  thence 
southwesterly  to  705867  E,  3105048  N;  to 
704008  E,  3104106  N;  to  701894  E,  3102770 
N;  to  700367  E,  3100768  N;  thence  westerly 
to  699745  E,  3101079  N;  thence  northeasterly 
to  700884  E,  3102885  N;  to  701966  E, 
3104814  N:  to  702879  E,  3105294  N;  to 
703234  E,  3107891  N:  to  704336  E,  3109535 
N;  to  705576  E,  3110323  N;  to  707448  E, 
3110722  N;  thence  southeasterly  to  708389  E, 
3108657  N;  to  710986  E,  3107648  N;  thence 
easterly  to  711981  E,  3107626  N;  and  thence 
southerly  to  point  of  beginning. 
Unit  TX-19:  Matagorda  Island  Beach 

(Universal  Transverse  Mercator,  Zone 

14) 
This  unit  begins  at  UTM  711679  E, 
3106700  N;  to  712072  E,  3107143  N;  to 
719482  E,  3114003  N;  to  727781  E,  3120888 
N;  to  731368  E,  3123559  N;  to  732625  E, 
3124632  N;  to  734907  E,  3126297  N;  to 
736453  E,  3127359  N;  to  738783  E,  3128933 
N;  to  744276  E,  3132173  N;  to  747274  E, 
3133613  N;  to  751925  E,  3135990  N;  to 
753306  E,  3137575  N;  to  753885  E,  3138902 


N;  to  754016  E,  3139896  N;  to  753970  E, 
3141206  N;  to  754226  E,  3142689  N;  to 
754891  E.  3143456  N;  to  756294  E,  3142070 
N;  to  756267  E.  3140080  N;  to  753623  E, 
3136859  N;  to  752353  E,  3135655  N;  to 
744093  E,  3131440  N;  to  738712  E.  3128193 
N;  to  733096  E,  3124292  N;  to  730729  E, 
3122457  N;  to  726289  E,  3119160  N;  to 
722048  E,  3115757  N;  to  718679  E,  3112894 
N;  to  715853  E,  3110286  N;  to  713342  E, 
3107943  N;  to  712318  E,  3106961  N;  to 
711439  E,  3106254  N;  to  711350  E,  3106315 
N;  and  thence  to  point  of  beginning. 
Unit  TX-20:  Ayres  Point.  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  begins  at  UTM  719291  E, 
3120010  N;  thence  soutlierly  to  719459  E, 
3119190  N;  to  719313  E,  3118595  N;  to 
718584  E,  3116977  N;  thence  westerly  to 
717684  E,  3117280  N;  thence  northeasterly  to 
716516  E,  3119572  N;  thence  northwesterly 
to  717134  E,  3119920  N;  and  thence  easterly 
to  the  point  of  beginning. 
Unit  TX-21:  Panther  Point  to  Pringle  Lake. 
(Universal  Transverse  Mercator,  Zone 
14) 

This  unit  begins  at  UTM  747208  E, 
3136566  N;  to  747398  E,  3135618  N;  to 
746779  E,  3135217  N;  to  744211  E,  3135163 
N;  to  742997  E,  3134973  N;  to  741707  E, 
3134290  N;  to  741290  E,  3133531  N;  to 
739696  E,  3132583  N;  to  738141  E,  3132317 
N;  to  737117  E.  3131483  N:  to  735561  E. 
3130951  N;  to  734461  E,  3130306  N;  to 
733740  E.  3129282  N:  to  732412  E,  3128789 
N;  to  730629  E.  3126513  N;  to  730212  E, 
3125375  N;  to  728277  E,  3123819  N;  to 
726456  E,  3122947  N;  to  725773  E,  3121808 
N;  to  725052  E,  3123516  N;  to  726722  E, 
3123705  N;  to  728922  E,  3125147  N;  to 
730515  E,  ai27613  N;  to  732943  E,  3130231 
N;  to  733816  E,  3131445  N;  to  735334  E, 
3132507  N;  to  737382  E,  3133304  N;  to 
739658  E.  3133304  N;  to  740417  E,  3133873 
N;  to  740683  E,  3134593  N;  to  742580  E, 
3135921  N;  to  744856  E,  3136187  N;  and 
thence  to  point  of  beginning. 
Unit  TX-22:  Decros  Point.  (Universal 
Transverse  Mercator,  Zone  14) 

This  unit  begins  at  UTM  758150  E, 
3144162  N;  to  757876  E,  3143728  N;  to 
757587  E,  3143470  N;  to  757555  E,  3143229 
N;  to  756880  E,  3142747  N;  to  755947  E, 
3142843  N;  to  755272  E,  3143406  N;  to 
760175  E,  3148148  N;  to  761091  E,  3148261 
N;  to  761332  E.  3147939  N;  to  757729  E, 
3144573  N;  to  757882  E,  3144345  N:  to 
760539  E,  3146652  N;  to  761188  E,  3147069 
N;  to  761332  E,  3147157  N;  to  761558  E, 
3147193  N;  to  761528  E,  3147054  N:  to 
760709  E,  3146529  N;  to  759310  E,  3145381 
N;  and  thence  to  point  of  beginning. 
Unit  TX-23:  West  Matagorda  Peninsula 
Beach.  (Universal  Transverse  Mercator, 
Zone  14) 

This  unit  begins  at  UTM  762390  E, 
3147270  N:  to  763800  E,  3148958  N;  to 
767399  E,  3151653  N;  to  771970  E,  3154759 
N;  to  774347  E,  3156019  N;  to  775973  E. 
3156956  N;  to  782779  E,  3160686  N;  to 
786739  E,  3162808  N;  to  788931  E,  3163921 
N;  to  790221  E,  3164575  N;  to  792095  E, 
3165530  N;  to  793103  E,  3166025  N;  to 
793491  E,  3166202  N;  to  794030  E,  3166130 
N;  to  794570  E.  3166591  N;  to  794839  E, 


3166662  N;  to  795024  E.  3166870  N;  to 
795140  E,  3167170  N;  to  795278  E,  3167262 
N;  to  795324  E.  3166939  N;  to  795105  E, 
3166546  N;  to  794712  E,  3166407  N;  to 
794388  E,  3166084  N;  to  793972  E,  3165899 
N;  to  793672  E,  3166014  N;  to  793509  E. 
3165919  N;  to  792802  E,  3165636  N;  to 
786968  E,  3162578  N:  to  783221  E,  3160616 
N;  to  778377  E.  3157946  N;  to  777069  E. 
3157151  N;  to  775443  E,  3156232  N:  to 
771403  E,  3154089  N:  to  770779  E,  3153557 
N;  to  769023  E,  3152424  N;  to  767729  E, 
3151408  N;  to  766111  E,  3150321  N;  to 
763661  E,  3148426  N;  to  763222  E,  3147964 
N;  to  762598  E,  3147062  N:  and  thence  to 
point  of  beginning. 

Unit  TX-24:  West  Matagorda  Bay /Western 

Peninsula  Flats.  (Universal  transverse 

Mercator,  Zone  14) 
This  unit  begins  at  UTM  774345  E, 
3156133  N;  thence  southwesterly  to  772428 
E,  3155203  N;  to  771876  E.  3154746  N;  to 
770867  E,  3154257  N;  to  768249  E,  3152806 
N:  to  765489  E,  3151418  N;  thence 
northwesterly  to  765110  E,  3152049  N; 
thence  northeasterly  to  771105  E,  3155912  N; 
to  771973  E.  3156571  N;  to  773682  E, 
3157269  N;  and  thence  southeasterly  to  the 
point  of  beginning. 
Unit  TX-25:  West  Matagorda  Bay/Eastern 

Peninsula  Flats.  (Universal  Transverse 

Mercator,  Zone  14) 
This  unit  begins  at  UTM  787656  E, 
3163708  N;  thence  southwesterly  to  786e95 
E,  3163152  N;  to  783571  E,  3161938  N; 
thence  northeasterly  to  783256  E,  3162774  N; 
thence  northwesterly  to  784191  E,  3163414 
N;  to  787165  E,  3164493  N;  thence 
southeasterly  to  787719  E,  3164272  N;  and 
thence  southerly  to  the  point  of  beginning. 
Unit  TX-26:  Colorado  River  Diversion  Delta. 

(Universal  Transverse  Mercator,  Zone 

15) 
This  unit  begins  at  UTM  208237  E, 
3173005  N;  thence  southerly  to  208268  E. 
3172820  N;  to  208268  E,  3172279  N;  to 
207882  E,  3171630  N;  to  207882  E,  3171429 
N;  to  207898  E,  3170750  N;  to  207280  E. 
3170039  N;  thence  westerly  to  206677  E. 
3169931  N;  thence  northwesterly  to  206044 
E,  3170672  N;  to  205766  E,  3171059  N; 
thence  northeasterly  to  206476  E,  3171677  N; 
thence  northerly  to  206708  E,  3172712  N; 
thence  easterly  to  207002  E,  3172882  N;  to 
207202  E,  3172866  N;  to  207836  E,  3172851 
N;  and  thence  northeasterly  to  point  of 
beginning. 
Unit  TX-27:  East  Matagorda  Bay/Matagorda 

Peninsula  Beach  West.  (Universal 

Transverse  Mercator,  Zone  15) 
This  unit  begins  at  UTM  226862  E, 
3175139  N;  to  227500  E,  3175402  N;  to 
227677  E,  3175329  N;  to  227750  E.  3175152 
N;  to  227603  E,  3174924  N;  to  225118  E, 
3173669  N;  to  222899  E,  3172573  N;  to 
219782  E,  3171187  N;  to  218231  E,  3170379 
N;  to  214364  E,  3168832  N;  to  21302^  E, 
3168216  N;  to  210968  E.  3167468  N;  to 
208653  E,  3166425  N;  to  208462  E,  3166425 
N;  to  208326  E,  3166560  N;  to  208381  E, 
3166833  N:  to  208702  E,  3167021  N;  to 
210773  E,  3167929  N;  to  212835  E,  3168679 
N;  to  214169  E.  3169293  N;  to  218035  E, 
3170840  N;  to  219568  E,  3171639  N;  to 
222686  E.  3173025  N;  and  thence  to  point  of 
beginning. 
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Unit  TX-28:  East  Matagorda  Bay/Matagorda 
Peninsula  Beach  East.  (Universal 
Transverse  Mercator,  Zone  15) 

This  unit  begins  al  UTM  236392  E. 
3179828  N;  to  235729  E,  3179498  N;  to 
235553  E,  3179571  N;  to  235479  E,  3179748 
N;  to  235609  E,  3179967  N;  to  239774  E, 
3182423  N;  to  240581  E,  3182748  N;  to 
244007  E,  3184674  N;  to  244214  E,  3184681 
N;  to  244350  E,  3184546  N;  to  244350  E, 
3184354  N;  to  244230  E,  3184226  N;  to 
240835  E,  3182317  N;  to  240003  E,  3181979 
N;  to  238877  E,  3181350  N;  and  thence  to 
point  of  beginning. 

Unit  TX-29:  Brown  Cedar  Cut.  (Universal 
Transverse  Mercator,  Zone  15) 

This  unit  begins  at  UTM  238043  E, 
3181533  N;  thence  southwesterly  to  236358 
E,  3180400  N:  to  236358  E,  3180400  N;  to 
235673  E,  3180032  N;  to  235410  E.  3180611 
N;  to  236068  E,  3181691  N;  to  236331  E, 
3182086  N;  to  237438  E,  3181954  N;  to 
237912  E,  3181717  N;  and  thence  to  point  of 
beginning. 

Unit  TX-30:  Northeast  Comer  East 

Matagorda  Bay.  (Universal  Transverse 

Mercator,  Zone  15) 
This  unit  begins  at  UTM  241179  E, 
3183462  N;  thence  southerly  to  241147  E, 
3182929  N;  thence  southwesterly  to  240585 
E,  3182506  N;  to  239944  E,  3182291  N; 
thence  northwesterly  to  239567  E,  3182891 
N;  to  239631  E,  3183361  N;  to  239665  E, 
3183610  N;  to  239225  E.  3183483  N;  to 
239140  E,  3183483  N;  to  239145  E,  3183678 
N;  to  239599  E.  3184486  N;  to  240775  E, 
3184232  N;  and  thence  to  point  of  beginning. 
Unit  TX-31:  San  Bernard  NWR  Beach. 

(Universal  Transverse  Mercator,  Zone 

15) 
This  unit  begins  at  UTM  251823  E, 
3188411  N;  to  251424  E,  3188346  N;  to 
251289  E,  3188482  N;  to  251289  E,  3188673 
N;  to  251424  E,  3188808  N;  to  252280  E, 
3189177  N;  to  254098  E,  3190183  N;  to 
255035  E.  3190831  N;  to  258881  E.  3193084 
N;  to  260170  E,  3193947  N;  to  260998  E, 
3194386  N;  to  261528  E,  3194537  N;  to 
262024  E,  3194968  N;  to  262215  E,  3194968 
N;  to  262351  E,  3194833  N;  to  262304  E. 
3194568  N;  to  261791  E,  3194109  N;  to 
261186  E,  3193922  N;  to  260437  E,  3193524 
N;  to  259954  E,  3193158  N;  to  257191  E, 
3191562  N;  to  254324  E,  3189735  N;  and 
thence  to  point  of  beginning. 


Unit  TX-32:  Gulf  Beach  Between  Brazos  and 
San  Bernard  Rivers.  (Universal 
Transverse  Mercator,  Zone  15) 

This  units  begins  at  UTM  262548  E, 
3194350  N;  to  262128  E,  3194624  N;  to 
262128  E,  3194816  N;  to  262264  E,  3194951 
N;  to  262601  E,  3194863  N;  to  264453  E, 
3194851  N;  to  266249  E,  3195136  N;  to 
267426  E,  3195461  N;  to  267698  E,  3196681 
N;  to  267929  E,  3196835  N;  to  268160  E. 
3196681  N;  to  268048  E,  3195725  N;  to 
267920  E,  3195309  N;  to  267682  E,  3195019 
N;  to  266342  E,  3194644  N;  to  264500  E, 
3194353  N;  and  thence  to  point  of  beginning. 
Unit  TX-33:  Bryan  Beach  and  Adjacent 
Beach.  (Universal  Transverse  Mercator, 
Zone  15) 

This  unit  begins  at  UTM  268624  E, 
3196451  N;  to  268185  E,  3196267  N;  to 
268009  E,  3196340  N;  to  267935  E,  3196517 
N:  to  268009  E,  3196693  N;  to  268293  E, 
3196829  N;  to  269534  E,  3197956  N;  to 
271225  E,  3199359  N;  to  271664  E,  3199731 
N;  to  272205  E,  3200086  N;  to  272374  E, 
3200255  N;  to  272509  E,  3200153  N;  to 
272577  E.  3200018  N;  to  270278  E,  3198086 
N;  to  269289  E,  3197181  N;  and  thence  to 
point  of  beginning. 

Unit  TX-34:  San  Luis  Pass.  (Universal 
Transverse  Mercator,  Zone  15) 
This  unit  begins  at  UTM  293994  E, 
3219228  N;  to  293207  E,  3219413  N;  to 
292404  E,  3219814  N;  to  292002  E,  3220484 
N;  to  292169  E,  3221053  N;  to  292960  E, 
3221348  N;  to  294362  E,  3220852  N;  to 
294781  E,  3220718  N;  to  294647  E,  3220367 
N;  to  294865  E,  3220283  N;  to  294965  E, 
3220166  N;  to  297057  E,  3221773  N;  to 
298916  E,  3223246  N;  to  299066  E,  3223012 
N;  to  295250  E,  3219898  N;  to  294613  E, 
3219396  N;  and  thence  to  point  of  beginning. 

Unit  TX-35:  Big  Reef.  (Universal  Transverse 
Mercator,  Zone  15) 
This  unit  begins  at  UTM  330764  E, 
3246116  N;  to  330706  E,  3246117  N;  to 
330669  E,  3246029  N;  to  330559  E,  3246024 
N;  to  330489  E.  3246033  N;  to  330393  E, 
3246059  N;  to  330279  E,  3246050  N:  to 
330043  E,  3246068  N;  to  329895  E,  3246146 
N;  to  330341  E,  3246304  N;  to  330472  E, 
3246348  N;  to  330542  E,  3246365  N;  to 
330608  E,  3246377  N;  to  330658  E,  3246407 
N;  to  330710  E,  3246416  N;  to  330752  E, 
3246415  N;  to  330874  E,  3246434  N;  to 
330954  E,  3246436  N;  to  331062  E,  3246433 
N;  to  331164  £,  3246442  N;  to  331586  E, 


3246563  N;  to  331629  E,  3246569  N;  to 
331661  E,  3246568  N;  to  331717  E,  3246554 
N;  to  331734  E,  3246545  N;  to  331783  E, 
3246513  N;  to  331803  E,  3246513  N;  to 
331843  E,  3246524  N;  to  331878  E,  3246529 
N;  to  332046  E,  3246533  N;  to  332103  E, 
3246519  N;  to  332130  E,  3246502  N:  to 
332152  E,  3246483  N;  to  332181  E,  3246432 
N;  to  332232  E,  3246391  N;  to  332243  E, 
3246306  N;  to  332315  E,  3246165  N;  to 
332426  E.  3246070  N;  to  332516  E,  3245965 
N;  to  332659  E.  3245879  N;  to  332806  E. 
3245776  N;  to  332972  E,  3245701  N;  to 
332815  E,  3245718  N;  to  332649  E,  3245753 
N;  to  332378  E,  3245788  N;  to  332212  E, 
3245797  N;  to  332150  E,  3245718  N;  to 
332058  E,  3245667  N;  to  331993  E,  3245753 
N;  to  331958  E,  3245910  N;  to  331967  E, 
3246068  N;  to  331923  E,  3246181  N;  to 
331862  E,  3246208  N;  to  331861  E,  3246218 
N;  to  331818  E,  3246213  N;  to  331730  E, 
3246215  N;  to  331673  E,  3246229  N;  to 
331656  E,  3246239  N;  to  331621  E,  3246262 
N;  to  331233  E,  3246151  N;  to  331206  E, 
3246146  N;  to  331079  E,  3246134  N;  to 
330955  E,  3246156  N;  to  330839  E,  3246126 
N;  to  330784  E,  3246117  N;  and  thence  to 
point  of  beginning. 
Unit  TX-36:  Bolivar  Flats.  (Universal 
Transverse  Mercator,  Zone  15) 

This  unit  begins  at  UTM  333801  E, 
3252955  N;  thence  southerly  to  333711  E, 
3252850  N;  to  333454  E,  3252525  N;  to 
333344  E,  3252248  N;  to  333195  E,  3251778 
N;  to  333158  E,  3251390  N;  to  333158  E, 
3251094  N;  to  333026  E,  3250221  N;  to 
333140  E,  3249540  N;  to  333251  E,  3249188 
N  to  333251  E,  3248634  N;  thence  southerly 
to  the  jetties  at  333300  E.  3248400  N;  thence 
westerly  along  the  north  edge  of  the  north 
jetties  to  330155  E,  3250145  N;  thence 
northeasterly  parallel  to  the  shoreline  of  the 
island  to  333047  E,  3252610  N;  to  333510  E, 
3253203  N;  and  thence  to  point  of  beginning. 
Unit  TX-37:  Rollover  Pass.  (Universal 
Transverse  Mercator,  Zone  15) 

This  unit  begins  at  UTM  355135  E, 
3267188  N;  thence  southeasterly  to  355227  E, 
3267040  N;  to  355671  E,  3266781  N;  to 
355819  E,  3266522  N;  to  355764  E,  3266152 
N;  to  355523  E,  3265689  N;  to  355135  E, 
3265449  N;  to  354654,  3265227  N;  to  354358 
E,  3265023  N;  to  353618  E,  3265708  N;  to 
353063  E.  3266281  N;  and  thence 
northeasterly  to  the  point  of  beginning. 
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1.  The  primary  constituent  elements 
essential  for  the  conservation  of  wintering 
piping  plovers  are  those  habitat  components 
that  support  foraging,  roosting,  and  sheltering 
and  the  physical  features  necessary  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  include 
intertidal  beaches  and  flats  (between  annual 
low  tide  and  annual  high  tide)  and  associated 
dune  systems  and  flats  above  annual  high 
tide.  Important  components  of  intertidal  flats 
include  sand  and/or  mud  flats  with  no  or 
very  sparse  emergent  vegetation.  In  some 
cases,  these  flats  may  be  covered  or  partially 
covered  by  a  mat  of  blue-green  algae. 
Adjacent  non-or  sparsely  vegetated  sand, 
mud,  or  algal  flats  above  high  tide  are  also 
important,  especially  for  roosting  piping 
plovers,  and  are  primary  constituent 
elements  of  piping  plover  wintering  habitat. 
Such  sites  may  have  debris,  detritus 
(decaying  organic  matter),  or  micro- 
topographic  relief  (less  than  50  cm  above 
substrate  surface)  offering  refuge  from  high 
winds  and  cold  weather.  Important 
components  of  the  beach/dune  ecosystem 
include  surf-cast  algae,  sparsely  vegetated 
backbeach  (beach  area  above  mean  high  tide 
seaward  of  the  permanent  dune  line,  or  in 
cases  where  no  dunes  exist,  seaward  of  a 
delineating  feature  such  as  a  vegetation  line, 
structure,  or  road),  spits,  and  washover  areas. 
Washover  areas  are  broad,  unvegetated  zones, 
with  little  or  no  topographic  relief,  that  are 
formed  and  maintained  by  the  action  of 
hurricanes,  storm  surge,  or  other  extreme 
wave  action. 

2.  Critical  habitat  does  not  include  existing 
developed  sites  consisting  of  buildings, 
marinas,  paved  areas,  boat  ramps,  and  similar 
structures. 


Dated:  June  28,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

(FR  Doc.  00-16816  Filed  6-30-00;  9:00  am) 

SILLING  CODE  4310-45-C 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  17 

RIN  1018-AG14 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Designation  of 
Critical  Habitat  for  the  Great  Lakes 
Breeding  Population  of  the  Piping 
Plover 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  propose  to  designate 
37  units  along  the  Great  Lakes  shoreline 
of  Minnesota,  Wisconsin,  Michigan, 
Illinois,  Indiana,  Ohio,  Pennsylvania, 


and  New  York  as  critical  habitat  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  for  the  Great  Lakes  breeding 
population  of  the  piping  plover 
(Charadrius  melodus).  We  propose  to 
designate  critical  habitat  on  fewer  than 
305  km  (189  mi)  in  27  counties  within 
these  States.  Within  these  areas,  only 
the  specific  locations  that  have  or  could 
develop  the  physical  and  biological 
features  required  by  piping  plovers 
(primary  constituent  elements)  would 
be  considered  critical  habitat. 

The  primary  constituent  elements  for 
the  piping  plover  are  those  habitat 
components  that  are  essential  for 
foraging,  sheltering,  reproduction, 
rearing  of  young,  intra-specific 
communication,  roosting,  nesting,  and 
dispersal. 

This  proposed  rule,  if  made  final, 
would  result  in  additional  review 
requirements  under  section  7  of  the  Act. 
Federal  agencies  may  not  fund, 
authorize,  or  carry  out  an  action  that 
would  destroy  or  adversely  modify 
critical  habitat.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicit  data  and  comments  from  the 
public  on  all  aspects  of  this  proposal, 
including  potential  economic  and  other 
impacts  of  the  designation. 

DATES:  Comments:  We  will  consider 
comments  received  by  September  5, 
2000. 

Public  Hearings:  We  have  scheduled 
seven  public  hearings  for  this  proposal. 
See  Hearings  section  for  hearing  dates 
and  addresses. 

We  will  hold  public  informational 
open  houses  at  the  same  locations  prior 
to  each  public  hearing.  The 
informational  open  houses  will  start  at 

6  pm.  The  public  hearings  will  start  at 

7  pm  and  end  at  9  pm. 

ADDRESSES:  Send  written  comments  and 
other  materials  concerning  this  proposal 
to:  Piping  Plover  Comments,  U.S.  Fish 
and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling,  MN  55111  or  by  e- 
mail  to 

PIPINGPLOVERCOMMENT@FWS.GOV 
or  by  facsimile  to  612-713-5292. 

The  complete  file  for  this  proposed 
rule,  including  comments  and  materials 
received,  as  well  as  supporting 
dociunentation  used  in  the  preparation 
of  this  proposed  rule,  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address  and  at  the  U.S.  Fish  and 
Wildlife  Service,  East  Lansing  Field 
Office,  2651  Coohdge  Road,  Suite  101. 
East  Lansing,  MI  48823. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ldura  I   Rdgdii;  lbl.ii  '1 -t-SiSU. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  piping  plover  (Charadrius 
melodus),  named  for  its  melodic  mating 
call,  is  a  small,  pale-colored  North 
American  shorebird.  It  weighs  43-63 
greims  (1.5-2.5  ounces)  and  is  17-18 
centimeters  (cm)  (6-7  inches  (in.))  long 
(Haig  1992).  Its  light,  sand-colored 
plumage  blends  in  well  with  its  primary 
sandy  beach  habitat.  Plumage  and  leg 
color  help  distinguish  this  bird  from 
other  plover  species.  During  the 
breeding  season,  the  legs  are  bright 
orange,  and  the  short,  stout  bill  is 
orange  with  a  black  tip.  There  are  two 
single  dark  bands,  one  around  the  neck 
and  one  across  the  forehead  between  the 
eyes.  The  female's  neck  band  is  often 
incomplete  and  is  usually  thinner  than 
the  male's  (Haig  1992).  In  winter,  the 
bill  turns  black,  the  legs  fade  to  pale 
orange,  and  the  black  plumage  band  on 
the  head  and  neck  is  lost.  Chicks  have 
speckled  gray,  buff,  and  brov«i  down, 
black  beaks,  pale  orange  legs,  and  a 
white  collar  around  the  neck.  Juveniles 
resemble  wintering  adults  and  obtain 
their  adult  plumage  the  spring  after  they 
fledge  (Service  1994). 

The  breeding  range  of  the  piping 
plover  extends  throughout  the  northern 
Great  Plains,  the  Great  Lakes,  and  the 
Atlantic  Coast  in  the  United  States  and 
Canada.  Based  on  this  distribution, 
three  breeding  populations  of  piping 
plovers  have  been  described:  the 
Northern  Great  Plain.s  population,  the 
Great  Lakes  population,  and  the  Atlantic 
Coast  population. 

The  northern  Great  Plains  breeding 
range  includes  southern  Alberta, 
northern  Saskatchewan,  ajid  southern 
Manitoba;  south  to  eastern  Montana,  the 
Dakotas,  southeastern  Colorado,  Iowa, 
Minnesota,  and  Nebraska:  and  east  to 
Lake  of  the  Woods  in  north-central 
Minnesota.  The  majority  of  the  United 
States  pairs  are  in  the  Dakotas, 
Nebraska,  and  Montana  (Service  1994). 
Occasionally.  Great  Plains  birds  nest  in 
Oklahoma  and  Kansas.  On  the  Atlantic 
coast,  piping  plovers  breed  from 
Newfoundland,  southeastern  Quebec, 
and  New  Brunswick  to  North  Carolina, 
with  68  percent  of  all  the  nesting  pairs 
breeding  in  Massachusetts,  New  York, 
New  lersey.  and  Virginia  (Service  1999). 

In  the  Great  Lakes  watershed,  piping 
plovers  formerly  nested  throughout 
much  of  the  region  in  the  north-central 
United  States  and  south-central  Canada, 
but  are  currently  limited  to  northern 
Michigan  and  one  site  in  northern 
Wisconsin.  Piping  plovers  nest  on 
shoreline  and  island  sandy  beaches  with 
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sparse  vegetation  and  the  presence  of 
small  stones  (greater  than  1  cm  (0.4  in.)) 
called  cobble.  Their  nests  are  concealed 
by  the  cobble  and  are,  therefore,  very 
difficult  to  see.  Piping  plovers  spend 
approximately  3-4  months  a  year  on  the 
breeding  grounds.  Nesting  in  the  Great 
Lakes  region  begins  in  early  to  mid-May. 
Plovers  lay  3-4  eggs  in  a  small 
depression  they  scrape  in  the  sand 
among  the  cobblestones,  and  both  sexes 
incubate  the  eggs  for  about  28  days. 
Young  plovers  can  walk  almost  as  soon 
as  they  hatch,  but  remain  vulnerable  to 
predation  and  disturbance  for  another 
21-30  days  until  thev  are  able  to  fly. 

Nesting  piping  plovers  are  highly 
susceptible  to  disturbance  by  people 
and  pets  on  the  beach.  Human 
disturbance  disrupts  adult  birds'  care  of 
their  nests  and  young  and  may  inhibit 
incubation  of  eggs   Furthermore,  adults 
mav  leave  the  nest  to  lure  away  an 
intruder,  leaving  the  eggs  or  chicks 
vulnerable  to  predators  and  exposure  to 
weather  .■Mso.  disturbance  may  lead  to 
the  abandonment  of  nests.  As  a  result  of 
this  disturbance  and  other  natural  and 
human-caused  factors  such  as  high 
water  levels,  flooding,  eroding  beaches, 
and  beach-front  commercial  and 
recreational  development,  reproduction 
of  Great  Lakes  piping  plovers  has  been 
severely  affected,  resulting  in  perilously 
low  numbers  of  nesting  plovers  (Service 
1994). 

Piping  plovers  are  migratory  birds. 
They  leave  the  breeding  grounds 
between  late  July  and  early  September 
and  head  for  their  wintering  grounds, 
where  they  spend  more  than  8  months 
of  the  vear  ."Mthough  the  breeding 
ranges  of  the  three  piping  plover 
populations  are  separate,  their  wintering 
ranges  overlap  and  extend  along  the 
Atlantic  and  Gulf  Coasts  from  southern 
North  Carolina  to  Mexico  and  into  the 
West  Indies  and  Bahamas   Resightings 
of  color-banded  birds  from  the  Great 
Lakes  breeding  population  have 
occurred  along  the  coastlines  of  North 
and  South  Carolina,  Georgia,  Florida, 
Louisiana,  and  Texas. 

Historically,  the  Great  Lakes  breeding 
population  of  the  piping  plover  nested 
on  beaches  in  Illinois.  Indiana, 
Michigan,  Minnesota,  Ohio. 
Pennsylvania,  New  York,  and 
Wisconsin,  and  m  Ontario.  Canada. 
Although  piping  plovers  were  never 
abundant,  prior  to  European  settlement, 
populations  in  the  Great  Lakes  were 
estimated  at  492-682  breeding  pairs 
(Russell  1983). 

In  recent  decades,  piping  plover 
populations  have  declined  drastically, 
especially  in  the  Great  Lakes.  In  the 
early  1900s,  uncontrolled  htmting 
throughout  their  range  drove  them 


nearly  to  extinction.  Protective 
legislation  helped  them  to  recover  by 
1925,  and  populations  reached  a  20th 
Centuiry  high  in  the  1930s  (Service 
1994).  These  numbers  soon  plummeted, 
though,  as  recreational  and  commercial 
use  of  beaches  increased.  Piping  plover 
numbers  continued  to  decline  in  the 
1940s  and  1950s  as  shoreline 
development  expanded,  resulting  in  the 
loss  of  their  breeding  habitat. 

In  1973,  the  piping  plover  was  placed 
on  the  National  .'\udubon  Society's  Blue 
List  of  threatened  species.  By  that  time, 
piping  plovers  had  been  extirpated  from 
shoreline  beaches  in  Illinois,  Indiana, 
Ohio,  New  York,  Pennsylvania,  and 
Ontario,  and  only  a  few  birds  were 
continuing  to  nest  in  Wisconsin 
(Russell.  1983).  By  1979,  the  Great  Lakes 
breeding  population  had  decreased  to 
38  pairs.  At  the  time  the  species  was 
listed  under  the  Endangered  Species  Act 
in  1985,  the  Great  Lakes  breeding 
population  numbered  only  17  breeding 
pairs,  and  the  breeding  areas  had  been 
reduced  from  sites  in  eight  States  to 
northern  Michigan. 

In  recent  years,  the  Great  Lakes 
breeding  population  has  gradually 
increased  and  expanded  south  and  west 
within  the  Great  Lakes  watershed.  In 
1999,  32  fjairs  of  piping  plovers  nested 
on  the  Great  Lakes  shoreline  within  the 
United  States,  but  only  one  of  these 
pairs  was  outside  of  northern  Michigan 
(Stucker  and  Cuthbert,  unpublished 
data).  This  population  increase  is  being 
aided  by  intense  State,  tribal.  Federal, 
and  private  conservation  actions 
directed  at  the  protection  of  the  piping 
plover.  Activities  such  as  habitat 
surveys,  beach  restoration,  public 
education,  habitat  protection  and 
enhancement,  and  the  protection  of 
nests  from  predators  and  disturbance 
through  the  use  of  predator  exclosiu'e 
fencing  have  all  contributed  to  the 
improving  status  of  the  Great  Lakes 
piping  plover.  This  proposal  applies 
only  to  the  breeding  range  of  the  Great 
Lakes  population  in  the  United  States, 

Previous  Federal  Actions 

On  December  30,  1982,  we  published 
a  notice  of  review  m  the  Federal 
Register  (47  FR  58454)  that  identified 
vertebrate  animal  taxa  being  considered 
for  addition  to  the  List  of  Threatened 
and  Endangered  Wildlife.  The  notice 
included  the  piping  plover  as  a  Category 
2  Candidate  species,  indicating  that  we 
believed  the  species  might  warrant 
listing  as  threatened  or  endangered,  but 
that  we  had  insufficient  data  to  support 
a  proposal  to  list  at  that  time. 
Subsequent  review  of  additional  data 
indicated  that  the  piping  plover 
warranted  listing,  and  in  November, 


1984,  we  published  a  proposal  in  the 
Federal  Register  (49  FR  44712)  to  list 
the  piping  plover  as  endangered  in  the 
Great  Lakes  watershed  and  as 
threatened  along  the  Atlantic  Coast,  the 
Northern  Great  Plains,  and  elsewhere  in 
their  range.  The  proposed  listing  was 
based  on  the  decline  of  the  species  and 
the  existing  threats,  including  habitat 
destruction,  distiui)ance  by  humans  and 
pets,  high  levels  of  predation,  and 
contaminants.  On  December  11,  1985, 
we  pubUshed  the  final  rule  (50  FR 
50726),  listing  the  piping  plover  as 
endangered  in  the  Great  Lakes 
watershed  (Illinois,  Indiana,  Michigan, 
northeastern  Minnesota,  New  York, 
Ohio,  Peimsylvania,  Wisconsin,  and 
Ontario)  and  as  threatened  along  the 
Atlantic  coast  (Quebec,  Newfoundland, 
Maritime  Provinces,  and  States  from 
Maine  to  Florida),  in  the  Northern  Great 
Plains  region  (Iowa,  northwestern 
Minnesota,  Montana,  Nebraska,  North 
Dakota,  South  Dakota,  Alberta, 
Manitoba,  and  Saskatchewan),  and  on 
migratory  routes  and  on  their  wintering 
groimds.  All  piping  plovers  on 
migratory  routes  outside  of  the  Great 
Lakes  watershed  or  on  their  wintering 
groimds  are  considered  threatened.  The 
Service  did  not  designate  critical  habitat 
for  the  species  at  that  time. 

In  1986,  we  appointed  two  recovery 
teams  to  develop  recovery  plans  for  the 
Atlantic  Coast  and  Great  Lakes/Northern 
Great  Plains  breeding  populations.  The 
recovery  plans  that  resulted  from  their 
efforts  were  published  in  1988  (Service 
1988a,  Service  1988b),  In  1994,  we 
began  to  revise  the  plan  for  the  Great 
Lakes /Northern  Great  Plains 
populations  by  developing  and 
distributing  for  public  comment  a  draft 
that  included  updated  information  on 
the  species.  More  recently,  we  decided 
that  the  recovery  of  these  two  inland 
populations  woiUd  benefit  from  separate 
recovery  plans  that  would  direct 
separate  recovery  programs.  Separate 
recovery  plans  for  the  Great  Lakes  and 
Northern  Great  Plains  populations  are 
presently  under  development. 

The  final  listing  rule  for  the  piping 
plover  indicated  that  designation  of 
critical  habitat  was  not  determinable. 
Thus,  designation  was  deferred.  No 
further  action  was  subsequently  taken  to 
designate  critical  habitat  for  piping 
plovers.  On  December  4,  1996, 
Defenders  of  Wildlife  (Defenders)  filed  a 
suit  (Defenders  of  Wildlife  and  Piping 
Plover  V.  Babbitt.  Case  No.  96CV02965) 
against  the  Department  of  the  Interior 
and  the  Service  over  the  lack  of 
designation  of  critical  habitat  for  the 
Great  Lakes  breeding  population  of  the 
piping  plover.  Defenders  filed  a  similar 
suit  (Defenders  of  Wildlife  and  Piping 
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Plover  V.  Babbitt,  Case  No.  97CV000777) 
for  the  Northern  Great  Plains  piping 
plover  population  in  1997.  Dxuing 
November  and  December  1999  and 
January  2000,  we  began  negotiating  a 
schedule  for  piping  plover  critical 
habitat  decisions  with  Defenders.  On 
February  7,  2000,  before  the  settlement 
negotiations  were  concluded,  the  United 
States  District  Court  for  the  District  of 
Columbia  issued  an  order  directing  us  to 
publish  a  proposed  critical  habitat 
designation  for  nesting  and  wintering 
areas  of  the  Great  Lakes  breeding 
population  of  the  piping  plover  by  June 
30.  2000,  and  for  nesting  and  wintering 
areas  of  the  Northern  Great  Plains 
piping  plover  by  May  31,  2001.  A 
subsequent  order,  after  requesting  the 
court  to  reconsider  its  original  order 
relating  to  final  critical  habitat 
designation,  directs  us  to  finalize  the 
critical  habitat  designations  for  the 
Great  Lakes  population  by  April  30, 
2001,  and  for  the  Northern  Great  Plains 
population  by  March  15,  2002.  For 
biological  and  practical  reasons,  we 
chose  to  propose  critical  habitat  for  the 
Great  Lakes  breeding  birds  and  for  all 
wintering  birds  in  two  separate  rules  to 
bp  published  concurrently. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
d  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species  and  {II)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediu'es  that  are 
necessar\'  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary.  Thus,  critical  habitat  areas 
should  provide  sufficient  habitat  to 
support  the  species  at  the  population 
level  and  geographic  distribution  that  is 
necessary  for  recovery.  Proposed  critical 
habitat  for  the  Great  Lakes  breeding 
population  of  the  piping  plover  includes 
areas  that  currently  support  the  species, 
and  also  areas  that  are  not  ciurently 
used  by  the  species  but  that  contain 
habitat  essential  for  the  recovery  of  the 
species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 


relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  fi'om  critical  habitat 
designation  when  we  determine  that 
benefits  of  excluding  those  areas 
outweigh  the  benefits  of  including  them, 
providing  the  exclusion  would  not 
result  in  the  extinction  of  the  species. 

Designation  of  critical  habitat  helps 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of  that 
species.  Designation  of  critical  habitat 
alerts  the  public,  as  well  as  land- 
managing  agencies,  to  the  importance  of 
these  areas. 

Section  7  of  the  Act  requires  Federal 
agencies  to  ensure,  in  consultation  with 
us,  that  any  actions  they  authorize, 
fund,  or  carry  out  do  not  adversely 
modify  or  destroy  critical  habitat. 
Section  7  also  requires  Federal  agencies 
to  confer  with  us  on  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Designation  of  critical 
habitat  affects  actions  on  private  lands 
only  when  the  actions  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  establish 
a  preserve  area  where  human  activities 
are  prohibited,  create  a  management 
plan,  establish  numerical  population 
goals,  or  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat).  Specific  management 
recommendations  for  areas  designated 
as  critical  habitat  are  most  appropriately 
addressed  in  the  Recovery  Plan,  site- 
specific  management  plans,  through 
section  7  consultation  on  Federal 
activities,  and  section  10  incidental  take 
permits. 

All  of  the  proposed  critical  habitat 
areas  are  considered  essential  to  the 
conservation  of  the  Great  Lakes  breeding 
population  of  the  piping  plover  as 
described  in  the  approved  1988 
Recovery  Plan  for  the  Great  Lakes  and 
Northern  Great  Plains  Piping  Plover 
(Plan)  and  the  1994  Recovery  Plan  for 
the  Great  Lakes  Piping  Plover.  The 
proposed  designation  encompasses 
those  areas  considered  necessary  to 
achieve  the  recovery  goals  for  this 
population,  and  includes  Great  Lakes 
shoreline  and  island  beaches  that 
currently  support  piping  plovers,  that 
historically  supported  and  are  still 
capable  of  supporting  piping  plovers, 
and  areas  that  have  the  potential  to 
support  piping  plovers  in  the  future. 
Not  all  of  the  primary  constituent 
elements  may  be  present  in  all  of  the 
areas  proposed  for  designation,  but 


given  the  dynamic  character  of 
shoreline  processes,  areas  currently 
lacking  some  of  the  constituent 
elements  could  develop  them  in  the 
future.  Over  a  period  of  a  few  years, 
these  sites  may  be  affected  by  changes 
in  local  water  levels,  weather,  and  other 
external  forces,  which  may  in  turn 
change  the  suitability  of  such  sites  for 
piping  plovers. 

We  considered,  and  are  proposing,  a 
portion  of  the  Bad  River  Indian 
Reservation  because  we  believe  some 
shoreline  areas  on  Tribal  lands  may  be 
essential  to  the  conservation  of  Great 
Lakes  piping  plover.  However,  the  short 
amount  of  time  provided  under  the 
schedule  dictated  by  the  court  to 
propose  critical  habitat  prevented  us 
from  doing  more  than  initiating 
coordination  with  the  Bad  River  Band  of 
the  Lake  Superior  Tribe  of  the 
Chippewa  Indians.  Subsequent  to  this 
proposal,  we  will  continue  coordinating 
with  the  Bad  River  Band  before  making 
a  final  determination  as  to  whether  any 
Tribal  lands  should  be  included  as 
critical  habitat  for  the  Great  Lakes 
piping  plover.  We  will  consider  whether 
these  Tribal  lands  require  special 
management  considerations  or 
protection;  we  may  also  exclude  some 
or  all  of  these  lands  from  critical  habitat 
upon  a  determination  that  the  benefits 
of  excluding  them  outweigh  the  benefits 
of  designating  these  areas  as  critical 
habitat,  as  provided  under  section 
4(b)(2)  of  the  Act  This  consultation  will 
take  place  under  the  auspices  of  the 
Secretarial  Order  3206  and  the 
Presidential  Memorandum  of  April  29, 
1994,  which  require  us  to  coordinate 
with  federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  Great  Lakes  breeding 
population  of  the  piping  plover,  we 
used  the  best  scientific  and  commercial 
data  available.  We  soHcited  information 
from  knowledgeable  biologists  and 
reviewed  the  available  information 
pertaining  to  habitat  requirements  of  the 
species.  In  an  effort  to  map  areas 
essential  to  the  conservation  of  the 
species,  we  used  data  of  known  piping 
plover  breeding  locations,  records  of 
historical  nesting  sites,  International 
Census  data,  and  those  areas  that  were 
identified  in  the  1988  recovery  plan  and 
1999  draft  recovery  plan  as  essential  for 
the  recovery  of  the  species.  We  have 
chosen  the  37  critical  habitat  units  in 
order  to  protect  adequate  habitat  to  meet 
the  recovery  criteria,  contained  in  the 
Plan  and  draft  Plan,  of  100  breeding 
pairs  in  Michigan  and  50  breeding  pairs 
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in  the  other  Great  Lakes  States 
combined. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all  currently 
developed  sites  consisting  of  buildings, 
marinas,  paved  areas,  boat  ramps,  and 
similar  structures.  These  areas  do  not 
contain  primary  constituent  elements 
essential  for  piping  plover  conservation, 
and  are  not  critical  habitat  even  though 
they  are  within  the  mapped  boundaries. 
Designating  specific  locations  for 
critical  habitat  for  the  piping  plovers  is 
difficult  because  the  beach  areas  they 
use  are  constantly  changing  due  to 
storm  surges,  flood  events,  and  other 
natural  geo-physical  alterations  of 
beaches  and  shorelines.  Areas  lakeward 
of  the  beach  and  covered  by  water  [e.g., 
lakes)  will  not  contain  one  or  more  of 
the  primary  constituent  elements,  and 
are  not  critical  habitat.  Because  of  the 
dynamics  of  beach  areas,  however,  areas 
now  covered  by  water  may  in  the  future 
become  land,  and  will  then  under  this 
designation  become  critical  habitat  if 
they  fall  within  the  mapped  boimdaries. 

The  critical  habitat  units  are  larger 
complexes  of  habitat  that  contain  areas 
that  currently  have  the  primary 
constituent  elements  necessary  for 
piping  plovers  and  other  areas  that  may 
develop  these  primary  constituent 
elements.  During  section  7  consultation, 
we  will  determine  whether  an  action 
may  affect  the  primary  constituent 
elements  or  the  ability  of  the  areas  to 
develop  them. 

Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  we  are  required  to  base  critical 
habitat  determinations  on  the  best 
scientific  and  commercial  data  available 
and  to  consider  those  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  and  protection.  Such 
requirements  include  but  are  not  limited 
to  (1)  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air.  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding. 
reproduction,  and  rearing  of  offspring; 
and  (5)  habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographu  al  and  ecological 
distributions  of  a  species. 

The  areas  we  are  proposing  for 
designation  as  critical  habitat  provide 


some  or  all  of  those  habitat  components 
essential  for  the  biological  needs  of  the 
piping  plover  or  have  the  capacity  to 
develop  these  habitat  components. 
These  components  are  also  called 
primary  constituent  elements. 

The  primary  constituent  elements  for 
the  Great  Lakes  breeding  population  of 
the  piping  plover  are  those  habitat 
components  that  are  essential  for  the 
biological  needs  of  foraging,  sheltering, 
reproduction,  rearing  of  yoimg,  intra- 
specific  communication,  roosting, 
nesting,  and  dispersal.  Proposed  critical 
habitat  for  the  Great  Lakes  breeding 
population  of  piping  plovers  includes 
sites  that:  (1)  Are  currently  or  recently 
(at  least  once  diu-ing  the  past  5  years) 
used  for  breeding,  (2)  were  documented 
to  have  been  occupied  historically  and 
still  have  most  or  all  of  the  primary 
constituent  elements,  or  (3)  are  not 
documented  to  have  been  occupied 
historically  but  are  deemed  potential 
breeding  habitat  because  their 
characteristics  are  suitable  for  breeding 
by  piping  plovers. 

The  primary  constituent  elements 
required  to  sustain  the  Great  Lakes 
breeding  population  of  the  piping 
plover  are  found  on  Great  Lakes  islands 
and  mainland  shorelines  that  support, 
or  have  the  potential  to  support,  open, 
sparsely  vegetated  sandy  habitats — sand 
spits  or  sand  beaches  associated  with 
wide,  unforested  systems  of  dimes  and 
inter-dune  wetlands.  In  order  for  habitat 
to  be  physically  and  biologically 
suitable  for  piping  plovers,  it  must  have 
a  total  shoreline  length  of  at  least  0.2  km 
(0.12  mi)  of  gently  sloping,  sparsely 
vegetated  (less  than  50  percent 
herbaceous  and  low  woody  cover)  sand 
beach  with  a  total  beach  area  of  at  least 
2  hectares  (ha)  (5  acres  (ac))  and  a  low 
level  of  disturbance  from  human 
activities  and  from  domestic  animals. 
These  appropriately  sized  sites  must 
also  have  areas  of  at  least  50-100  meters 
(m)  (165-330  feet  (ft))  in  length  where 
(1)  the  beach  width  is  more  than  7  m  (23 
ft),  (2)  there  is  protective  cover  for  nests 
and  chicks,  and  (3)  the  distance  to  the 
treeline  (from  the  normal  high  water 
line  to  where  the  forest  begins)  is  more 
than  50  m  (165  ft).  Beach  width  is 
defined  as  the  distance  from  the  normal 
high  water  line  to  the  foredune  (a  low 
barrier  dune  ridge  immediately  inland 
from  the  beach)  edge,  or  to  the  sand/ 
vegetation  boundary  in  areas  where  the 
foredune  is  absent.  The  beach  width 
may  be  narrower  than  7  m  (23  ft)  if 
appropriate  sand  and  cobble  areas  at 


least  7  m  (23  ft)  exist  between  the  dune 
and  the  treeline.  Protective  cover  for 
nests  and  chicks  consists  of  small 
patches  of  herbaceous  vegetation,  cobble 
(stones  larger  than  1  cm  (0.39  inches 
(in))  diameter),  gravel  (stones  smaller 
than  1  cm  (0.39  in)  diameter),  or  debris 
such  as  driftwood,  wrack,  root  masses, 
or  dead  shrubs. 

Dominant  plants  within  these  areas 
include  marram  grass  [Ammophila 
brevigulata),  beach  wormwood 
[Artemesia  campestris),  silverweed 
(Potentilla  anserina),  Lake  Huron  tansy 
(Tanacetum  huronense),  pitcher's 
thistle  [Cirsium  pitcheri),  beach  pea 
[Latbyrus  maritimus  var.  gJaber),  sea 
rocket  (Cakile  edentula),  sedges  (Carex 
spp.),  golderuods  (Solidago  spp.),  sand 
cherry  [Prunus  pumila),  bearberry 
(Actostaphylus  uva-ursi],  creeping 
jimiper  (Juniper  horizontalis), 
Cottonwood  (Populus  deltoides],  and 
willow  (Salix  spp.). 

Proposed  Critical  Habitat  Designation 

At  this  time,  the  pro}  jt-ed  critical 
habitat  areas  contained  within  the 
critical  habitat  units  di!>cussed  below 
constitute  oiu^  best  evaluation  of  areas 
needed  for  the  conservation  of  the  Great 
Lakes  breeding  population  of  the  piping 
plover.  Very  little  suitable  piping  plover 
habitat  remains  in  the  Great  Lakes 
region.  Therefore,  areas  that  were 
historically  occupied  by  piping  plover 
and  that  still  contain  suitable  habitat  or 
potentially  could  contain  suitable 
habitat,  as  well  as  areas  that  are  not 
known  to  have  been  historically 
occupied  but  have  potential  piping 
plover  habitat,  are  necessary  for  the 
recovery  of  the  species.  Proposed 
critical  habitat  may  be  revised  should 
new  information  become  available  prior 
to  the  final  rule.  Critical  habitat 
subsequenUy  may  be  revised  if  new 
information  becomes  available  after  the 
final  rule.  Any  subsequent  areas  of 
critical  habitat  will  be  designated  only 
after  a  formal  proposal  and  opportimity 
for  public  comment. 

The  approximate  length  of  proposed 
critical  habitat  shoreline  by  land 
ovsTiership  is  shown  in  Table  1 .  Lands 
proposed  as  critical  habitat  are  under 
private.  Federal,  State,  municipal,  and 
tribal  ownership.  Estimates  reflect  the 
total  area  within  critical  habitat  unit 
boundaries,  without  regard  to  the 
presence  of  primary  constituent 
elements.  The  area  actually  proposed  for 
designation  by  this  proposal  is  therefore 
less  than  that  indicated  in  Table  1. 
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Table  1. — Kilometers  of  Great  Lakes  Shoreline  Proposed  as  Critical  Habitat  Units  for  ^me  Piping  Plover  in 
Each  Great  Lakes  State  Summarized  by  Federal,  State,  Municipal,  Private  and  Other  Ownership 

Ownership 
km  shoreline  (percentage  within  each  State) 


Federal 


State 


Municipal 


Private 


Other 


Total 


Michigan  

Minnesota 

Wisconsin 

Illinois  

Indiana  

Ohio 

Pennsylvania 

New  York  

Total  (percentage  of) 


36.6  (16.9) 

0 

11.0(33.8) 

0 

5.5  (52.4) 

0 

0.4  (26.7) 

0 

53.5  (17.5) 


103.6  (47.9) 

1.4(50.0) 

11.0(33.8) 

4.7  (46.3) 

5.0  (47.6) 
2.0  (50) 

1.1  (73.3) 
12.4  (45.3) 

141.2(46.3) 


6.1  (2.8) 

1.0(35.7) 

5.5  (16.9) 

1.25(12.3) 

0 

0 

0 

o 

13.85  (4.5) 


64  (29.6) 

0.4  (14.3) 

0 

4.2(41.3) 

0 

2.0  (50) 

0 

14.6  (53.3) 

85.2  (27.9) 


6  TNC  (2.8) 

0 

5  tribal  (15.4) 

0 

0 

0 

0 

0.4  TNC  (1.5) 

11.4(3.7) 


216.3 

28 

32.5 

10.15 

10.5 

4.0 

1.5 

27.4 

305.1 


There  is  no  numerical  estimate  of  the 
extent  of  the  piping  plover's  historical 
range  in  the  Great  Lakes,  but  Russell 
( 1 983)  indicates  that  several  areas  where 
piping  plovers  once  nested  are  no  longer 
suitable.  Much  historically  occupied 
habitat  has  been  destroyed  by  activities 
such  as  marina  development, 
construction  of  seawalls,  and  the 
increased  use  of  recreation  areas. 
Additionally,  lake  level  fluctuations  and 
winter  storms  periodically  alter  the 
quantity  and  quality  of  available 
breeding  habitat,  making  some  areas  no 
longer  suitable  for  nesting  while 
potentially  creating  new  areas  of 


suitable  habitat.  Because  of  the  loss  of 
historical  habitat  and  the  dynamic 
nature  of  the  Great  Lakes  shoreline, 
some  areas  for  which  there  are  no 
historical  records  of  piping  plovers  but 
which  are  potential  nesting  habitat  are 
being  proposed  for  designation.  Without 
these  potential  habitat  areas,  there 
would  not  be  enough  nesting  habitat  to 
meet  the  recovery  criteria  outlined  in 
the  Revised  Recovery  Plan  for  Piping 
Plovers  (1994). 

Lands  proposed  as  critical  habitat 
have  been  divided  into  37  critical 
habitat  units  that  contain,  or  have  the 
potential  to  develop,  areas  with  the 


primary  constituent  elements  for  the 
piping  plover  in  the  Great  Lakes  region. 
All  critical  hahstat  iinit  boundaries 
extend  1  km  (0.62  milpsi  inland  from 
the  normal  high  water  line,  although  the 
area  that  contains  the  primary 
constituent  elements  may  van- 
depending  on  the  e.xtent  of  the  open 
dune  system.  This  area  is  needed  to 
provide  foraging  habitat  as  well  as 
cobble  pans  between  the  dunes  where 
piping  plovers  occasionally  nest.  A  brief 
description  of  each  critical  habitat  unit 
for  the  piping  plover  is  given  below  and 
in  Table  2. 


Tab^e  2. 


-Location,  Ownership,  Piping  Plover  Use,  and  Estimated  Length  of  Critical  Habitat  Areas  Within 
Mapped  Conservation  Units  in  the  u  S  Great  Lakes  Region 


Habitat 
unit 

Location  name 

County 

USGS  7.5'  quad  map(s) 
1:24,000  scale 

Land  ownership ' 

Plover  use  2 

Est. 

length 

(km) 

MI-1 

Whitefish  Point  to  Gran 

d  Marais 

Whitefish  Point  

Chippewa  

Whitefish  Point  (1951)  .... 

Federal  (Service),  private 

Recent  past, 
transient. 

2.5 

Vermilion/Weatherhogs 

Luce  

Vermilion  (1951)  

Private  

Current 

23 

Beach. 

Crisp  Point 

Luce  

Betsy  Lake  North  (1968) 

Municipal,  private  

Recent  past 

1.0 

Little  Lake  Hartwr  

Luce 

Betsy  Lake  North  (1968) 

Private  

Recent  past 

1.6 

Deer  Park  

Luce  

Muskallonge  Lake  East 

(1968). 
Muskallonge  Lake  West 

(1968). 

State,  private  

Recent  past 

2.8 

Grand  Marais  Inner  Har- 

Alger  

Grand  Marais  1968  

Multiple  private,  munic- 

Current  

2.9 

bor  and  Lonesonr>e 

ipal. 

Point 

Grand  Marais  Superior 

Alger 

Grand  Marais  1968  

Multiple  private,  Federal 

Cun^ent  

1.2 

Beach. 

(NPS). 

MI-2  

Point  Aux  Chenes  

Mackir^ac 

Pointe  Aux  Chenes 

Federal  (USPS),  private 

Current 

1  7 

(1964,  photorevised 

1975). 

MI-3  

Ron  Inland  

Schoolcraft  

Mackinac 

Hughes  Point  (1972)  

Private/State  

Current 

3.0 

MM 

Wauqo 

shance  Point  to  beach  we 

St  of  McCort  Hill- 

Waugoshance  Point, 
Temperance  and 
Crane  Islands. 

Sturgeon  Bay 

Bliss  Township  Park 


Emmet 


Emmet 
Emmet 


Ui^  Sl..:;e  :2d,  .'.'JOA,  State 

photolnspected  1975). 
Waugoshance  Island 

(provisional  1982). 

Bliss  (1982)  State 

Bliss  (1982)  Municipal 


Current 

Current 
Current 


5.0 


3.9 
1.1 


Federal  Register /Vol.  65,  No.  130 /Thursday,  July  6,  2000  /  Proposed  Rules 


41817 


Total 

8) 

216.3 

0 

28 

4) 

325 

0 

10.15 

0 

10.5 

0 

4.0 

0 

1.5 

5) 

27.4 

7) 

305.1 

TaBlF  2 


Habitat 
unit 


Mi-5 


MI-6 
MI-7 
MI-8 

M1-9 


MI-10 

MI-11 
MI-12 


MI-13 
MI-14 
MI-15 

MI-16 


MM? 

MI-18 
MI-19 

MI-20 

MI-21 

MI-22 

MI-23 
MN-1 


:n  Ownership.  Piping  Plover  Use,  and  Estimated  Length  of  Critical  Habitat  Areas  Within 
Mapped  Conservation  Units  in  the  U.S.  Great  Lakes  Region— Continued 


Location  name 


Sturgeon  Bay  Point  

Cross  Village  Beach 

beach  west  McCort  Hill  .. 

Sevenmite  Point  


Thomeswift  Nature  Pre- 
serve. 
Petoskey  State  Park 


North  Point 


Fisherman's  Island  State 
Park. 

Donegal  Bay-Beaver  Is- 
land 


McCauley's  Point-Beaver 
Island. 

Greenes  Bay-Beaver  Is- 
land. 

High  Island  


Cathead  Bay 


Cathead  Point  to  Christ- 
mas Cove. 
South  Fox  Island  


North  Manitou 


Crystal  Run  to  Enipire 
Beach. 


Platte  Bay 


Platte  River  Point  and 

beach. 
Point  Betsle  


Nordhouse  Dunes  to 
Ludington. 

Muskegon  State  Park 


Lake  Superior  State  For- 
est-St.  Vital  Point. 


Lighthouse  Point 
Grass  Bay 


PH  Hoeft  State  Park 
Thompson's  Hartjor  . 


Tawas  Point  State  Park 
Duluth  Harbor  


County 


Emniet 
Emmet 
Emmet 


USGS  7.5'  quad  map(s) 
1:24,000  scale 


Bliss  (1982)  

Cross  Village  (1982) 
Cross  Village  (1982) 


Land  ownership  > 


Multiple  private 


Municipal,  multiple  pri- 
vate. 

Muftiple  private  


Emmet 

Emmet 

Emmet 

Charlevoix 
Charlevoix 

Charlevoix 

Charievoix 
Charlevoix 
Charlevoix 

Leelanau  .. 

Leelanau  .. 

Leelanau  .. 

Leelanau  .. 

Leelanau  .. 


Cross  Village  (1982)  . 
Sevenmile  Point  to  Thorneswi+t  Nature  P'ese'.e 

Forest  Beach  (1983  pro-    i  Multiple  pnvate 

visional)  ! 

Forest  Beach  (1983  pro-    [  Multiple  private 

visional).  t 

Harbor  Springs  (1983  State,  private  ... 

provisional). 

Ironton  (1983)  Munrcipal  

Charlevoix  (1983) 

Charievoix  (1983)  State  


Indian  Point  to  McCauiev  s  Po  f"?   Beaver  Island — 

.'.'.uiiiple  private  .... 


State 

State/private 


Benzie 
Benzie 
Benzie 
Mason 


Garden  Isia.nc  .'yes; 

(1980). 
Beaver  Island  North 

(1986). 
Beaver  Island  North 

(1986). 
Beaver  Island  North 

(1986).  I 

High  Island  (1986)  I  State  . 

Cathead  Bay  to  Chnstmas  Ccve 

Nortnport  ^provisional  btaie 

1983) 

Northpcr;  Northport  NW 
(prc.'S!0-ai  1983). 

Soutti  Fox  Island  (provi- 
sional 1986). 

North  Manitou  Island 
(provisionai  1983). 

Glen  Arbor  (1983)  

Glen  Haven  (1983)  Enr>- 
pire  (19831 

Esch  Road  to  Sutter  Roaa  and  Point  Betsie  — 

Empire  (1983)  Beulah  Federal  (NPS) 

(provisional  1983). 
Beulah  (provisional  1983)     Federal  (NPS) 


Private  

State  

Federal  (NPS)  .„... 
Municipal,  Federal 


Muskegon 
Chippewa 


Frankfort  (1983) 


Federal  (USCG)  TNC 

managed. 
Federal  (USPS),  State  ... 


Cheboygan 
Cheboygan 


Presque  Isle 

Presque  Isle 

Iosco  

St.  Louis 


Manistee  NW  (provisional 

1982) 

Hamlin  Lake  (1982)  

Muskegon  West  (1972         State 

photoinspected  1980). 
Albany  Island  (1964  |  State  

photoinspected  1976) 

DeTour  Villaae  (1964).    ! 

Lighthouse  Point  to  Corawooc  Po'^X — 

Cheboygan  (1982)  

Cordwood  Point  (1982) 

Roger's  City  (1971)  

Moltke  (1971)  

Thompson's  Harbor 

(1971). 

East  Tawas  (1989)  

West  Duluth  (1953, 

photore  vised  1969). 


State  

TNC  preserve 

State  

State  forest  .... 


State  

MunKipal,  State,  and  pri- 
vate. 


Pkjver  use- 


Current 
Cun^nt 
Cun«nt 


Potential 
Cun-ent  .. 
Historical 
Potential 
Cun^ent  .. 


Current 


Recent  past 
Recent  past 
Current  


Current  ... 
Potential  . 
Historical 
Current  ... 
Potential  . 

Potential  . 
Cunet\[  ... 
I  Historical 


Transient,  histor- 
ical. 


Historical 
HistorKal 


Recent  past 

Historical,  tran- 
sient. 
Potential  


Potential 


Transient  .... 
Recent  past 


Est. 

length 

(km) 


2.4 
1.3 
1.4 

0.5 
0.4 
2.0 
1.1 
1.3 

2.0 

0.6 
0.8 
1.8 

3.4 
2.5 
1.0 
3.3 
14.3 

7.0 

5.5 

1.0 

13.4 

2.5 
3.0 


1.4 
1.6 

3.7 

2.8 

2.0 
2.8 
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Table  2. 


-Location,  Ownership,  Piping  Plover  Use,  and  Estimated  Length  of  Critical  Habitat  Areas  Within 
Mapped  Conservation  Units  in  the  U.S.  Great  Lakes  Region— Continued 


Habitat 
unit 

Location  name 

County 

USGS  7.5'  quad  map(s) 
1:24,000  scale 

Land  ownership ' 

Plover  use  ^ 

Est. 

length 

(km) 

WI-1 

Wisconsin  Point 

Douglas 

Pari<land  (1954, 

photorevised  1975). 
Superior  (1954, 

photorevised  1983). 

Municipal  

Historical  

4.0 

WI-2 

Long  Island- 

Ashland 

Cedar  (1964, 

Federal  (NPS),  tribal 

Current  

5.0 

Chequamegon  R. 

photorevised  1975). 
Chequamegon  Point 

(1964,  photorevised 

(Bad  River). 

1975). 

Long  Island  (1964). 

WI-3 

Western  Michigan  Island 

Ashland  

Michigan  Island  (1963)  ... 

Federal  (NPS)  

Potential  

6.5 

WI-4 

Seagull  Bar 

Marinette 

Marinette  East  (1963, 
photorevised  1969). 

Municipal  

Potential  

1.5 

WI-5 

Peshtlgo  Point 

Marinette  

Peshtigo  Harbor  (1974)  .. 

State  

Potential  

2.8 

WI-6 

Pensaukee  

Oconto  

Pensaukee  (1974)  

Federal  (ACOE) 

Historical  

05 

WI-7 

Point  Beach  State  Forest 

Manitowoc 

Two  Rivers  (1978)  

State  

Potential  

8.0 

IL-1 

Illinois  Beach  State  Park 
to  Waukegan  Beach. 

Lake  

Zion,  III.  (1993)  

Waukegan  (1993)  

Municipal,  State,  private 

Historical  

10.2 

IN-1 

Indiana  Dunes  National 
Lakeshore/lndiana 
Dunes  State  Park. 

Porter 

Ogden  Dunes  (1991) 

Dune  Acres  (1991)  

Federal  (NPS).  State  

Historical,  tran- 
sient. 

10.5 

OH-1 

Shieldon  Marsh  

Erie 

Huron  (1969)  

State  

Transient 

1  2 

Sandusky  (1969, 

photorevised  1975). 

OH-2 

Headlands  Dunes 

Lake   

Mentor  (1963  revised 

State 

Potential 

08 

1992). 

PA-1 

Presque  Isle  State  Park 

Erie 

Erie  North  (1957,  revised 
1969  and  1975, 
photoinspected  1977). 

State,  Federal  (USCG)  ... 

Historical,  tran- 
sient. 

1.5 

NY-1 

Salmon  River  to  Stony 
Point. 

Oswego 

Jefferson  

Pulaski  (1956)  

Ellisburg  (1958)  

State,  multiple  private 

Historical  

27.4 

Henderson  (1959)  

'  USAGE  =  U.S.  Army  Corp  of  Engineers. 

NPS  =  National  Park  Service. 

TNC  =  The  Nature  Conservancy. 

USPS  =  U.S.  Forest  Service. 

USFWS  =  U.S.  Fish  and  Wildlife  Service. 

USCG  =  US  Coast  Guard. 

2 Current  =  used  for  nesting  since  1995  (49  km). 

Recent  past  =  used  for  nesting  since  1985  (1 1 .8  km). 

Historical  =  used  for  nesting  pnor  to  1 985  (65  km). 

Transient  =  Recent  (since  1990)  sightings  of  piping  plovers  (18  km). 

Potential  =  no  known  record  of  use  but  habitat  appears  suitable  for  nesting  (52  km). 


Michigan 

Unit  MI-1:  Whitefish  Point  to  Grand 
Marais 

This  unit  encompasses  approximately 
83.5  km  (50  mi)  of  Lake  Superior 
shoreUne  in  Chippewa,  Luce,  and  Alger 
Counties  on  the  Upper  Peninsula  of 
Michigan.  It  includes  long  stretches  of 
habitat  that  have  been  recently  used  by 
piping  plovers  in  addition  to  areas 
currently  used  by  plovers. 
.Approximately  47  km  (29.2  mi)  are  part 
of  Muskallonge  State  Park  and  Lake 
Superior  State  Forest,  approximately  36 
ion  (22.4  mi)  are  privately  owned,  and 
approximately  0.5  km  (0.3  mi)  are  part 
of  Whitefish  Point  National  WildUfe 
Refuge.  This  unit  also  includes  a  small 
area  of  municipal  property  at  Crisp 
Point.  This  unit  extends  from  the 


junction  of  the  southern  boimdary  of 
T50N  R5W  section  6  to  the  Pictured 
Rocks  National  Lakeshore  property 
boundary. 

Unit  MI-2:  Pointe  Aux  Chenes 

This  unit  encompasses  approximately 
2  km  (1.2  mi)  of  Lake  Michigan 
shoreline  in  Mackinac  County  on  the 
Upper  Peninsula  of  Michigan.  It 
includes  areas  that  are  currently 
occupied  by  piping  plovers.  The 
majority  of  the  unit  (1.1  km  (0.7  mi))  is 
within  the  Hiawatha  National  Forest 
and  is  being  considered  for  a  Research 
and  Natural  Area.  The  rest  of  the  unit 
(approximately  0.6  km  (0.4  mi))  is 
privately  owned  land.  This  unit  extends 
from  the  mouth  of  the  Pointe  Aux 
Chenes  river  to  the  Hiawatha  National 
Forest  property  boimdary. 


Unit  MI-3:  Port  Inland  to  Hughes  Point 

This  unit  encompasses  approximately 
3  km  (1.8  mi)  of  Lake  Michigan 
shoreline  in  western  Mackinac  and 
eastern  Schoolcraft  Counties  on  the 
Upper  Peninsula  of  Michigan.  It 
includes  areas  that  are  currently 
occupied  by  piping  plovers. 
Approximately  0.8  km  (0.5  mi)  of  the 
proposed  shoreline  is  owned  by  Port 
Inland  Stone  and  Dolomite  Quarry  and 
the  remaining  2.2  km  (1.4  mi)  are  part 
of  the  Lake  Superior  State  Forest.  This 
unit  extends  from  the  westernmost 
breakwall  at  the  Port  Inland  Gaging 
Station  to  the  mouth  of  Swan  Creek. 
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Unit  MI-4:  Waugoshance  Point  to 
McCort  Hill  Beach 

This  unit  encompasses  approximately 
32  km  (19.2  mi)  of  Lake  Michigan 
shoreline  in  Emmet  County,  Michigan, 
and  includes  Temperance  and 
Waugoshance  islands.  It  includes  areas 
that  are  currently  occupied  bv  piping 
plovers  and  supports  about  half  of  the 
current  Great  Lakes  piping  plover 
population.  Approximately  8.5  km  (5.3 
mi)  are  privately  owned  and  1  km  (0.6 
mi)  is  municipal  land  (Bliss  Township 
beach  and  Cross  Village  beach).  The 
remaining  22.5  km  (14  mi)  are  part  of 
Wilderness  State  Park.  This  unit  extends 
from  the  junction  of  the  northeast  comer 
of  T39N  R5W  section  28  and  the  Lake 
Michigan  shoreline  to  the  southwest 
boundary  of  T37N  R6W  section  5. 

Unit  MI-5:  Sevenmile  Point  to 
Thornswift  Nature  Preserve 

This  unit  encompasses  approximately 
7  km  (4.3  mi)  of  Lake  Michigan 
shoreline  in  Emmet  County,  Michigan. 
It  includes  areas  of  potential  piping 
plover  nesting  habitat  and  areas  that  are 
currently  occupied  by  piping  plovers. 
The  entire  proposed  area  is  under 
private  ownership.  It  extends  from  the 
lunction  of  the  Lake  Michigan  shoreline 
and  the  northwest  boundary  of  T36N 
R5VV  section  30  to  the  junction  of  the 
shoreline  and  the  southwest  comer  of 
T35N  R5W  section  9. 

Unit  Ml-6:  Petoskey  State  Park 

This  unit  encompasses  approximately 
2  km  (1.2  mi)  of  Lake  Michigan 
shoreline  in  Emmet  County,  Michigan. 
It  includes  areas  of  historical  piping 
plover  habitat.  Approximately  0.7  km 
(0  4  mi)  is  privatelv  owned  land  and  1.3 
km  (0  8  mi)  are  part  of  Petoskey  State 
Park.  This  unit  extends  from  the  mouth 
of  Tannery  Creek  to  Mononaqua  Beach. 

Unit  MI-7:  North  Point 

This  unit  encompasses  approximately 
1.1  km  (0.7  mi)  of  Lake  Michigan 
shoreline  in  Charlevoix  County. 
Michigan  It  includes  areas  of  potential 
piping  plover  nesting  habitat.  The  entire 
proposed  area  is  a  city  park  owned  by 
the  city  of  Charlevoix.  It  includes  all 
Lake  Michigan  shoreline  within  T34N 
R8W  section  14. 

Unit  MI-8:  Fisherman's  Island  State 
Park 

This  unit  encompasses  approximately 
13  km  (0.8  miles)  of  Lake  Michigan 
shoreline  in  Charlevoix  County, 
Michigan.  It  includes  areas  that  are 
currentlv  occupied  by  piping  plovers. 
The  entire  proposed  area  is  within 
Fisherman's  Island  State  Park.  This  unit 
extends  from  the  junction  of  the  line 


separating  T34N  R8W  section  31  and 
T33N  Raw  section  6  from  the  Lake 
Michigan  shore  to  the  Fisherman's 
Island  State  Park  property  boundary  at 
the  end  of  Lakeshore  Drive. 

Unit  MI-9:  Indian  Point  to  McCauley's 
Point,  Beaver  Island 

This  unit  encompasses  approximately 
5  km  (3.1  mi)  of  Lake  Michigan 
shoreline  on  Beaver  Island  in 
Charlevoix  Coimty,  Michigan.  It 
includes  areas  that  are  ciurently 
occupied,  as  well  as  areas  that  have 
been  recently  used  by  piping  plovers. 
Approximately  4.4  kin  (2.7  mi)  are 
privately  owned  and  0.6  km  (0.4  mi)  is 
part  of  Beaver  Islands  State  Wildlife 
Research  Area.  This  unit  extends  from 
Indian  Point  to  the  junction  of  the 
dividing  hne  of  T39  N  RlOW  and  T38N 
RlOW  and  the  Lake  Michigan  shoreline. 

Unit  MI-IO:  Greenes  Bay,  Beaver  Island 

This  unit  encompasses  approximately 
0.8  km  (0.5  mi)  of  Lake  Michigan 
shoreline  on  Beaver  Island  in 
Charlevoix  County,  Michigan.  It 
includes  areas  that  have  been  recently 
used  by  piping  plovers.  Approximately 
0.3  km  (0.2  mi)  is  part  of  the  Beaver 
Islands  State  Wildlife  Research  Area 
and  the  remaining  0.5  km  (0.3  mi)  is 
privately  owned  land.  This  unit  extends 
from  the  junction  of  Lake  Michigan  and 
the  northwest  corner  of  T38N  RllW 
section  25  to  the  junction  of  the  Lake 
Michigan  shoreline  and  the  dividing 
Une  between  T39N  and  T38N  RlOW. 

UnitMI-11:  High  Island 

This  unit  encompasses  approximately 

1.8  km  (1.1  mi)  of  Lake  Michigan 
shoreline  on  High  Island  in  Charlevoix 
County,  Michigan.  It  includes  areas  that 
are  currently  occupied  by  piping 
plovers.  The  entire  proposed  area  is  part 
of  the  Beaver  Islands  State  Wildlife 
Research  .Area,  This  unit  includes  all 
Lake  Michigan  shoreline  within  T39N 
RllW  sections  5,  27,  and  32. 

Unit  MI-12:  Cathead  Bay  to  Christmas 
Cove 

This  unit  encompasses  approximately 

5.9  km  (3.7  mi)  of  Lake  Michigan 
shoreline  in  Leelanau  Coimty, 
Michigan.  It  includes  areas  that  are 
currently  occupied  by  piping  plovers 
and  areas  of  potential  piping  plover 
nesting  habitat.  Approximately  1.9  km 
(1.2  mi)  are  part  of  Leelanau  State  Park, 
and  the  remaining  4.0  km  are  privately 
owned  land.  This  unit  extends  from  the 
intersection  of  the  Lake  Michigan 
shoreline  and  the  line  between  T32N 
RllW  section  12  and  T32N  RlOW 
section  7  to  the  intersection  of  the 
shoreline  with  the  southern  boundary  of 


T32N  RllW  section  16  north  of 
Christmas  Cove  (Northport  NW  quad). 

Unit  MI-13:  South  Fox  Island 

This  unit  encompasses  approximately 
1  km  (0.6  mi)  of  Lake  Michigan 
shoreUne  on  South  Fox  Island  in 
Leelanau  County,  Michigan.  It  includes 
areas  that  were  historically  occupied  by 
piping  plovers.  The  entire  proposed  area 
is  part  of  the  Beaver  Island  State 
Wildlife  Research  Area.  This  unit 
includes  all  Lake  Michigan  shoreline 
within  T34N  R13W  sections  15,16,  and 
21  and  T35R13W  section  30. 

Urut  MI-14:  North  Manitou  Island 

This  unit  encompasses  approximately 
3.3  km  (2  mi)  of  Lake  Michigan 
shoreline  on  North  Manitou  Island  in 
Leelanau  County,  Michigan.  It  includes 
areas  that  are  currently  occupied  by 
piping  plovers.  The  entire  proposed  area 
is  part  of  Sleeping  Bear  Dunes  National 
Lakeshore.  This  vmit  includes  all  Lake 
Michigan  shoreline  within  T31N  R14W 
sections  22,  23,  27,  and  28. 

Unit  MI-15:  Crystal  Run  to  Empire 
Beach 

This  xmit  encompasses  approximately 
14.3  km  (8.9  mi)  of  Lake  Michigan 
shoreline  in  Leelanau  Coimty, 
Michigan.  It  includes  areas  of  potential 
piping  plover  nesting  habitat. 
Approximately  4.0  km  (2.5  mi)  are 
municipal  beach,  and  the  remaining 

10.3  km  (6.4  mi)  are  part  of  Sleeping 
Bear  Dunes  National  Lakeshore.  This 
unit  extends  from  Crystal  Run  to  the 
southern  Sleeping  Bear  Dunes  National 
Lakeshore  property  boundary.     "' 

Unit  Ml-16:  Esch  Road  to  Sutter  Road 
and  Point  Betsie 

This  unit  encompasses  approximately 
13.5  km  (8.4  mi)  of  Lake  Michigan 
shoreline  in  Benzie  County,  Michigan.  It 
includes  areas  that  are  currently 
occupied  by  piping  plovers,  areas  that 
were  historically  occupied,  and  areas  of 
potential  piping  plover  nesting  habitat. 
The  majority  of  the  unit  (12.5  km  (7.8 
mi))  is  part  of  Sleeping  Bear  Dunes 
National  Lakeshore,  and  the  remaining 
1.0  km  (0.6  mi)  is  U.S.  Coast  Guard  land 
that  is  managed  by  The  Nature 
Conservancy,  a  private  conservation 
organization.  This  unit  extends  &t)m 
Esch  Road  to  T26N  R16W  section  4. 

Unit  MI-17:  Nordhouse  Dunes  and 
Ludington  State  Park 

This  unit  encompasses  approximately 

13.4  km  (8.3  mi)  of  Lake  Michigan 
shoreline  in  Mason  County,  Michigan.  It 
includes  areas  that  were  historically 
occupied  by  piping  plovers.  At  least  one 
pair  of  piping  plovers  were  sighted  in 
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the  area  in  1999,  but  no  nests  were 
found.  Approximately  7.4  km  (4.6  mi) 
are  part  of  the  Manistee  National  Forest/ 
Nordhouse  Dunes  Wilderness  Area,  and 
the  remaining  6.0  km  (3.7  mi)  are  part 
of  Ludington  State  Park.  This  imit 
extends  from  the  mouth  of  Cooper  Creek 
to  the  mouth  of  the  Big  Sable  River. 

Unit  MI-18:  Muskegon  State  Park 

This  imit  encompasses  approximately 
2.5  km  (1.6  mi)  of  Lake  Michigan 
shorehne  in  Muskegon  County, 
Michigan.  It  includes  areas  that  were 
historically  occupied  by  piping  plovers. 
In  the  early  1950s,  several  pairs  of 
piping  plovers  were  reported  nesting  in 
this  unit,  but  the  last  known  nesting  was 
in  1953.  The  entire  proposed  area  is  part 
of  Muskegon  State  Park.  This  unit 
extends  from  the  north  breakwall  of  the 
canal  joining  Muskegon  Lake  and  Lake 
Michigan  to  the  northern  Muskegon 
State  Park  property  boundary  at  the 
shoreline. 

Unit  MI-19:  Lake  Superior  State  Forest- 
St.  Vital  Point 

This  unit  encompasses  approximately 
3.0  km  (1.9  mi)  of  Lake  Hiuon  shoreline 
in  Chippewa  County,  Michigan.  It 
includes  areas  that  were  historically 
occupied  by  piping  plovers.  The  entire 
proposed  area  is  within  Lake  Superior 
State  Forest.  This  unit  extends  from  the 
Lake  Superior  State  Forest  boundary  to 
the  mouth  of  Joe  Straw  Creek. 

Unit  MI-20:  Lighthouse  Point  to 
Cordwood  Point 

This  unit  encompasses  approximately 
8.3  km  (5.2  mi)  of  Lake  Huron  shoreline 
in  Cheboygan  County,  Michigan.  It 
includes  areas  that  were  historically 
occupied  by  piping  plovers  and 
currently  serve  as  foraging  areas. 
Approximately  3  km  (1.9  mi)  are  part  of 
Cheboygan  State  Park,  and 
approximately  1.6  km  (1  mi)  are  Nature 
Conservancy  property.  The  remaining 
0.6  km  (0.4  mi)  is  privately  owned  land. 
This  unit  extends  from  the  junction  of 
the  Lake  Huron  shoreline  and  the 
western  boundary  of  T38N  RlW  section 
22  to  just  west  of  Cordwood  Point 
(Cordwood  Point  quad). 

Unit  MI-21:  P.H.  Hoeft  State  Park 

This  unit  encompasses  approximately 
3.7  km  (2.3  mi)  of  Lake  Huron  shoreline 
in  Presque  Isle  County,  Michigan.  It 
includes  areas  of  potential  piping  plover 
nesting  habitat.  The  entire  proposed 
area  is  part  of  P.H.  Hoeft  State  Park. 
This  unit  includes  Lake  Huron  shoreline 
from  T35N  R5E  section  6  to  the  junction 
of  Nagel  Road  and  Forty  Mile  Road. 


Unit  MI-22:  Thompson's  Harbor  State 
Park 

This  unit  encompasses  approximately 
2.8  km  (1.7  mi)  of  Lake  Huron  shoreline 
in  Presque  Isle  County,  Michigan.  It 
includes  areas  of  potential  piping  plover 
nesting  habitat.  Most  of  this  proposed 
area  is  within  Thompson's  Harbor  State 
Park  with  a  small  portion  of  privately 
owned  land.  This  unit  extends  along  the 
Lake  Hiu-on  shoreline  from  Black  Point 
to  Grand  Lake  Outlet. 

Unit  MI-23:  Tawas  Point  State  Park 

This  imit  encompasses  approximately 
2.0  km  (1.2  mi)  of  Lake  Huron  shoreline 
in  Iosco  County,  Michigan.  It  includes 
areas  used  for  foraging  by  transient 
piping  plovers  and  potential  nesting 
habitat.  The  entire  proposed  area  is  part 
of  Tawas  Point  State  Park.  This  unit 
extends  from  the  Tawas  Sate  Park 
boundary  on  the  east  side  of  Tawas 
Point  to  T22N  R8E  section  34. 

Minnesota 

Unit  MN-1:  Duluth  Harbor 

This  unit  encompasses  approximately 
2.8  km  (1.7  mi)  of  Lake  Superior 
mainland  and  island  shoreline  in  St. 
Louis  County,  Minnesota,  including  Erie 
Pier,  Hearding  Island,  and  Interstate 
Island.  It  includes  areas  that  have  been 
recently  occupied  by  piping  plovers. 
The  approximate  1  km  (0.6  mi)  of 
shoreline  at  Erie  Pier  is  owned  by  the 
city  of  Duluth.  The  approximate  1.2  km 
(0.7  mi)  of  island  shore  line  on  Hearding 
Island  is  a  State  Wildlife  Management 
Area  and  bird  sanctuary.  A  portion  of 
the  0.6  km  (0.4  mi)  of  island  shoreline 
on  Interstate  Island  is  in  Minnesota,  and 
a  portion  is  in  Wisconsin. 
Approximately  0.2  km  (0.1  mi)  of 
Interstate  Island  shoreline  is  owned  by 
the  State  of  Minnesota  and  is  a  State 
Wildlife  Management  Area  and  bird 
sanctuary.  The  remaining  0.4  km  (0.2 
mi)  of  Interstate  Island  shoreline  is  in 
Wisconsin  and  is  private  land  owned  by 
C.  Rice  Coal  and  Biulington  Northern 
Railroad.  This  unit  includes  the  dredge 
spoil  flats  bounded  by  the  seawall 
northeast  of  the  raihoad  tracks  in 
Duluth  as  well  as  Interstate  and 
Hearding  Islands. 

Wisconsin 

Unit  WI-1:  Wisconsin  Point 

This  unit  encompasses  approximately 
4.0  km  (2.5  mi)  of  Lake  Superior 
shoreline  in  Douglas  County, 
Wisconsin.  It  includes  areas  that  were 
historically  occupied  by  piping  plovers. 
The  entire  proposed  area  is  municipal 
land  belonging  to  the  city  of  Superior. 
This  unit  extends  from  the  mouth  of 


Dutchman  Creek  to  the  Douglas  and  St. 
Louis  County  line. 

Unit  WI-2:  Long  Island/Chequamegon 
Point 

This  unit  encompasses  approximately 
18  km  (11.2  mi)  of  Lake  Superior 
shoreline  in  Ashland  County, 
Wisconsin.  It  includes  areas  currently 
occupied  by  piping  plovers.  Nesting 
occiured  in  this  imit  in  1998  and  1999. 
Approximately  13  km  (8.1  mi)  are  part 
of  the  Apostle  Islands  National 
Lakeshore,  and  the  remaining  5  km  (3.1 
mi)  are  Tribal  lands  belonging  to  the 
Bad  River  Band  of  Lake  Superior  Tribe 
of  Chippewa  Indians.  This  unit  extends 
from  the  mouth  of  the  Newago  Creek  to 
Chequamegon  Point  Light. 

Unit  WI-3:  Western  Michigan  Island 
Beach  and  Dunes 

This  unit  encompasses  approximately 
6.5  km  (4  mi)  of  Lake  Superior  shoreline 
on  Michigan  Island  in  Ashland  County, 
Wisconsin.  It  includes  areas  of  potential 
piping  plover  nesting  habitat.  The  entire 
proposed  area  is  part  of  the  Apostle 
Island  National  Lakeshore.  This  unit 
includes  all  Lake  Superior  shoreline  on 
Michigan  Island  within  T5 IN  RlW 
sections  28,  20,  and  21. 

Unit  WI-4:  Seagull  Bar 

This  unit  encompasses  approximately 
1.5  km  (0.9  mi)  of  Lake  Michigan 
shoreline  in  Marinette  County, 
Wisconsin.  It  includes  areas  of  potential 
piping  plover  nesting  habitat.  The  entire 
proposed  area  is  municipal  land.  This 
unit  extends  from  the  end  of  Leonard 
Street  at  Red  Arrow  Park  to  the  south 
end  of  Seagull  Bar  including  nearshore 
sand  bars. 

Unit  WI-5:  Peshtigo  Point 

This  unit  encompasses  approximately 
2.8  km  (1.7  mi)  of  Lake  Michigan 
shoreline  in  Marinette  County, 
Wisconsin.  It  includes  areas  of  potential 
piping  plover  nesting  habitat.  The  entire 
proposed  area  is  part  of  the  Peshtigo 
Harbor  State  Wildlife  Area.  This  unit 
extends  from  Peshtigo  Point  to  the 
mouth  of  the  Peshtigo  River. 

Unit  WI-6:  Pensaukee  Dredge  Spoil 
Island 

This  unit  encompasses  less  than  0.5 
km  (0.3  mi)  of  Lake  Michigan  island 
shoreline  in  Oconto  County.  Wisconsin. 
It  includes  areas  that  were  historically 
occupied  by  piping  plovers.  The  island 
is  a  U.S.  Army  Corp  of  Engineers  dredge 
spoil  island.  This  unit  includes  the 
island  just  south  of  the  mouth  of  the 
Pensaukee  River  in  T27N,  R21E  section 
14. 
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Unit  Wl-7:  Point  Beach  State  Forest 

This  unit  encompasses  approximately 
8  km  (5  mi)  of  Lake  Michigan  shoreUne 
in  Manitowoc  County.  Wisconsin,  h 
includes  areas  of  potential  piping  plover 
nesting  habitat.  The  entire  proposed 
area  is  part  of  the  Point  Beach  State 
Forest  This  unit  extends  from  the 
southwest  property  boundary  of  Point 
Beach  State  Forest  to  Rawley  Point. 

Illinois 

Unit  IL-1:  Illinois  Beach  State  Park  / 
Nature  Preserve  to  Waukegan  Beach 

This  unit  encompasses  approximately 
10.2  km  (6. ,3  mi)  of  Lake  Michigan 
shoreline  m  Lake  County.  Illinois.  It 
includes  areas  that  were  historically 
occupied  by  piping  plovers. 
Approximately  4  7  km  (2.9  mi)  are  part 
of  the  Illinois  Beach  State  Park  and 
Nature  Preserve,  approximately  1.3  km 
(0.8  mi)  are  municipal  property  (Zion 
municipal  park  and  Waukegan 
municipal  beach),  and  the  remaining  4.2 
km  (2  6  mi)  are  privately  owned.  This 
unit  extends  from  17th  Street  and  the 
Lakp  Michigan  shoreline  in  Illinois 
Beach  State  Park  to  the  Waukegan  Beach 
breakwall  at  North  Beach  Park. 

Indiana 

Unit  IN-1:  Indiana  Dunes  National 
Lakeshore  and  Indiana  Dunes  State  Park 
Beaches 

This  unit  encompasses  approximately 
10.5  km  (6.5  mi)  of  Lake  Michigan 
shoreline  in  Porter  County,  Indiana.  It 
includes  areas  that  were  historically 
occupied  by  piping  plovers. 
Approximately  5  km  (3.1  mi)  are  part  of 
Indiana  Dunes  State  Park  and  the 
remaining  5  5  km  (3.4  mi)  are  part  of 
Indiana  Dunes  National  Lakeshore.  This 
unit  extends  from  the  Burns  Harbor 
eastern  breakwall  along  the  Indiana 
Dunes  State  Park  to  Kemil  Road  at 
Beverly  Shores. 

Ohio 

Unit  OH-1:  Sheldon  Marsh 

This  unit  encompasses  approximately 
3.2  km  (2. (J  mi)  of  Lake  Erie  shoreline 
in  Erie  County,  Ohio.  It  includes  areas 
that  are  used  by  transient  piping  plovers 
and  potential  nesting  habitat 
Approximately  1,2  km  (0,7  mil  are  part 
of  Sheldon  Marsh  State  Nature  Preserve, 
and  the  remaining  2.0  km  (1,2  mi)  are 
privately  owned  land.  This  unit  extends 
from  the  mouth  of  Sawmill  Creek  to  the 
western  property  boundary  of  Sheldon 
Marsh  State  Natural  Area. 

Unit  OH-2:  Headland  Dunes 

This  unit  encompasses  approximately 
0.8  km  (0.5  mi)  of  Lake  Erie  shoreline 


in  Lake  County,  Ohio.  It  includes  areas 
of  potential  piping  plover  nesting 
habitat.  The  entire  proposed  area  is  part 
of  Headland  Dunes  State  Nature 
Preserve.  This  unit  extends  from  the 
eastern  boundary  line  of  Headland 
Dunes  Nature  Preserve  to  the  western 
boundary  of  the  Nature  Preserve  and 
Headland  Dimes  State  ParL 

Pennsylvania 

Unit  PA-1:  Gull  Point  Natvual  Area, 
Presque  Isle  State  Park 

This  unit  encompasses  approximately 
1.5  km  (0.9  mi)  of  Lake  Erie  shoreline 
in  Erie  Coxmty,  Permsylvania,  It 
includes  foraging  areas  for  transient 
piping  plovers  and  areas  that  were 
historically  occupied.  Approximately 
1,1  km  (0.7  mi)  are  part  of  the  Presque 
Isle  State  Park,  and  the  remaining  0.4 
km  (0.2  mi)  is  U.S.  Coast  Guard 
property.  This  luiit  extends  from  the 
lighthouse  north  of  Peninsula  Drive  on 
the  north  side  of  Presque  Isle  to  the 
breakwall  south  of  the  Coast  Guard 
Station  on  Thompson  Bay.  It  includes 
any  new  beach  habitat  that  may  accrete 
along  the  present  shoreline  portion  of 
the  unit. 

New  York 

Unit  NY-1:  Salmon  River  to  Stony  Point 

This  unit  encompasses  approximately 
27.4  km  (17  mi)  of  Lake  Ontario 
shoreline  in  Jefferson  and  Oswego 
Counties,  New  York.  It  includes  areas 
that  were  historically  occupied  by 
piping  plovers.  Approximately  12.4  km 
[7.7  mi)  are  State  land  (New  York  State 
Department  of  Environmental 
Conservation  (DEC)  Wildlife 
Management  Area/  New  York  DEC 
Unique  Area  and  New  York  State  Park), 
approximately  14.6  km  (9.1  mi)  are 
privately  owmed,  and, the  remaining  0.4 
km  (0.2  mi)  belong  to  The  Nature 
Conservancy.  This  unit  extends  from  the 
mouth  of  the  Salmon  River  to  the 
Eldorado  Road. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires  all 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Individuals, 
organizations.  States,  tribes,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 


Section  7(a)  of  the  Act  requires  all 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
proposed  or  designated  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed  or 
critical  habitat  is  designated,  section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  consuilt  with  us. 

When  we  issue  a  biological  opinion 
concluding  that  a  Federal  action  is 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat, 
we  also  provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  we 
believe  would  avoid  resulting  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 
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We  may  issue  a  formal  conference 
report  on  proposed  critical  habitat  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  biological  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  the  proposed  critical  habitat  were 
already  designated.  Conference  reports, 
required  for  species  proposed  for  listing 
as  threatened  or  endangered,  or  for 
proposed  critical  habitat  designations, 
provide  conservation  recommendations 
to  assist  the  agency  in  eUminating 
conflicts  that  may  be  caused  by  the 
agency's  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  critical 
habitat  is  designated,  if  no  significant 
new  information  or  changes  in  the 
Federal  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  the 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
Great  Lakes  breeding  population  of  the 
piping  plover  is  appreciably 
diminished.  In  the  case  of  occupied 
habitat,  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  Great  Lakes  population  of  piping 
plovers.  In  the  case  of  unoccupied 
habitat,  such  activities  may  alter  the 
ability  of  an  area  to  develop  the  primary 
constituent  elements. 

An  activity  will  likely  not  adversely 
modify  critical  habitat  within  a 
designated  critical  habitat  unit  if  the 
specific  area  does  not  contain  any 
primary  constituent  elements.  For 
example,  existing  areas  such  as  parking 
lots,  paved  roads,  and  various  kinds  of 
human-built  structures  within  critical 
habitat  unit  boundaries  would  not 
furnish  habitat  or  biological  features  for 
piping  plovers.  Furthermore,  some 
activities  would  not  be  restricted  by 
critical  habitat  designation  because  they 
would  have  no  adverse  effect  on  the 
primary  constituent  elements  or  the 
ability  of  an  area  to  develop  those 
elements. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  bv  Federal 


agencies  fi-om  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
the  effects  of  destruction  or  adverse 
modification  of  critical  habitat  would 
almost  always  be  reflected  in  the  effects 
on  the  species  itself  when  the  area  of  the 
proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by  the 
piping  plover  is  not  likely  to  result  in 
regulatory  protection  of  the  species 
above  that  already  in  place  due  solely  to 
the  presence  of  the  listed  species. 
However,  designation  of  critical  habitat 
in  areas  that  are  not  known  to  be 
occupied  by  this  species  may  result  in 
additional  consultations  between  us  and 
other  Federal  agencies;  these  additional 
consultations  may  affect  Federal  actions 
beyond  those  that  are  already  affected 
by  the  listing  of  the  piping  plover  as 
endangered. 

Federally  funded,  permitted,  or 
authorized  activities  that  could 
adversely  eiffect  critical  habitat  of  the 
Great  Lakes  breeding  population  of  the 
piping  plover  include,  but  are  not 
limited  to  the  following:  (1)  Marina  and 
boat  launch  construction  and 
maintenance;  (2)  harbor  dredging  and 
dredge  spoil  placement  and  disposal:  (3) 
fill  of  interdunal  wetlands  for  residence, 
driveway,  or  other  construction;  (4) 
waste-water  discharge  from 
communities:  (5)  all-terrain  vehicular 
activity  on  beaches  or  the  construction 
of  facilities  that  increase  such  activity; 
(6)  beach  stabilization  activities  that 
impede  natural  overwash  processes 
including  beach  nourishment,  planting 
of  vegetation,  and  construction  and 
maintenance  of  seawalls,  breakwaters, 
and  other  off-shore  stabilizing  devices; 
and  (7)  sale,  exchange,  or  lease  of 
Federal  land  that  contains  suitable 
habitat  that  is  likely  to  result  in  the 
habitat  being  destroyed  or  appreciably 
degraded.  Additionally,  public  access 
may  be  temporarily  or  seasonally 
restricted  on  beaches  having  a  Federal 
nexus  in  order  to  determine  which  areas 
may  be  utilized  for  nesting.  These 
beaches  could  be  closed  to  assess  the 
use  by  piping  plovers  in  the  spring 


months.  Some  of  these  closures  may  be 
voluntary'  by  governmental  and  private 
land  managers.  Most  closures  would 
end  prior  to  the  time  the  public  would 
frequent  these  beaches.  Designation  of 
critical  habitat  for  piping  plovers 
breeding  in  the  Great  Lakes  notifies  the 
U.S.  Army  Corps  of  Engineers,  other 
permitting  agencies,  and  the  public  that 
the  Clean  Water  Act  section  404 
nationwide  permits  and  other  Federal 
authorizations  for  activities  within  these 
designated  critical  habitat  areas  must 
comply  with  section  7  consultation 
requirements.  For  each  section  7 
consultation,  we  will  review  the  direct 
and  indirect  effects  of  the  proposed 
projects  on  piping  plovers  and  their 
critical  habitat. 

Relationship  to  Incidental  Take  Pe'inits 
Issued  Under  Section  10 

One  habitat  conservation  planning 
effort  is  currently  in  progress  within  the 
range  of  the  Great  Lakes  breeding 
population  of  piping  plovers.  The  Magic 
Carpet  Woods  Association  applied  to 
the  Service  for  an  Incidental  Take 
Permit  for  the  piping  plover,  hicidental 
take  is  a  potential  indirect  result  of  the 
applicant's  proposed  residential 
development  along  a  0.8  km  (0.5  mi) 
section  of  Lake  Michigan  beach  in 
Leelanau  County,  Michigan.  A  Habitat 
Conservation  Plan  (HCP)  submitted  with 
the  application  will  likely  avoid  or 
minimize  incidental  take  of  piping 
plovers.  The  proposed  development 
falls  within  proposed  piping  plover 
critical  habitat;  however,  no 
construction  is  proposed  on  the  beach 
portion  of  the  property.  We  will 
continue  to  work  with  the  applicant  so 
as  to  prevent  the  project  from  adversely 
modifying  or  destroying  proposed 
critical  habitat.  The  beach  on  this 
property  currently  does  not  constitute 
piping  plover  nesting  habitat,  but  likely 
provides  foraging  habitat  and  potential 
nesting  habitat 

In  the  event  that  additional  HCPs 
covering  the  Great  Lakes  piping  plover 
are  developed  in  the  future  within  the 
proposed  critical  habitat,  we  will  work 
with  applicants  to  ensure  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  piping  plover,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
piping  plover.  The  process  also  enables 
us  to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species.  We  fully 
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expect  that  HCPs  undertaken  by  local 
jurisdictions  (e.g.,  townships,  counties) 
and  other  parties  will  identify,  protect, 
and  provide  appropriate  management 
for  lands  that  are  essential  for  the  long- 
term  consenation  of  the  species.  We 
believe  that  our  analyses  of  future  HCPs 
and  future  permits  under  section  7  will 
show  that  activities  carried  out  in 
accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  HCPs  to 
identifv'  appropriate  conservation 
management  and  lands  essential  for  the 
long-term  conservation  of  the  piping 
plover  and  assure  that  they  do  not 
adversely  modify  or  destroy  the  critical 
habitat.  We  are  soliciting  comments  on 
whether  future  approval  of  HCPs  and 
issuance  of  section  10(a)(1)(b)  permits 
for  the  piping  plover  should  trigger 
revisions  of  designated  critical  habitat  to 
exclude  lands  within  HCP  areas,  and,  if 
so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
as  critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analvsis  with  a  notice  in 
the  Federal  Register,  and  we  will 
reopen  the  comment  period  for  30  days 
at  that  time  to  accept  comment  on  the 
economic  analysis  or  further  comments 
on  the  proposed  rule. 

Public  Comments  Solicited 

We  intend  that  anv  final  action 
resulting  fr(jni  the  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies, 
Native  American  Tribes,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
conmaents  concerning: 


1 .  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  for  the  Great  Lakes 
breeding  population  of  piping  plovers  as 
provided  by  section  4  of  the  Act, 
including  whether  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  area  as  part  of  the 
critical  habitat; 

2.  Specific  information  on  the  amount 
and  distribution  of  piping  plover 
nesting  habitat  in  the  Great  Lakes 
region,  and  what  nesting  habitat  is 
essential  to  the  conservation  of  the  Great 
Lakes  breeding  population  of  the 
species  and  why; 

3.  Specific  iniormation  on  the  amount 
and  distribution  of  Great  Lakes  breeding 
piping  plovers; 

4.  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

5.  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

6.  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Great  Lakes  breeding 
population  of  piping  plover,  such  as 
those  derived  from  non-consumptive 
uses  (e.g.,  hiking,  camping, 
birdwatching,  enhanced  watershed 
protection,  "existence  values,"  and 
reductions  in  administrative  costs;  and 

7.  The  advisability  of  designating  as 
critical  habitat  sites  that  are  not 
documented  to  have  occupied 
historicalh'  but  are  deemed  potential 
breeding  habitat  because  their 
characteristics  are  suitable  for  breeding 
by  piping  plovers. 

Additionally,  we  are  seeking 
comments  on  critical  habitat 
designation  relative  to  future  HCPs. 
Future  conservation  planning  efforts 
may  occur  within  the  range  of  the 
piping  plover  in  areas  we  are  proposing 
as  critical  habitat.  We  invite  comments 
on  the  appropriateness  of  the  following 
alternative  approaches  we  are 
considering  regarding  critical  habitat 
designations  within  the  boimdaries  of 
future  approved  HCPs  upon  issuance  of 
section  10(a)(1)(B)  permits  for  the 
piping  plover. 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat: 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  reteun  only  preserve  areas,  on 


the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assiuning  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
piping  plover,  we  would  revise  the 
critical  habitat  designation  to  exclude 
areas  outside  the  reserves,  preserves,  or 
other  conservation  lands  estabUshed 
under  the  plan.  Consistent  with  our 
listing  program  priorities,  we  would 
publish  a  proposed  rule  in  the  Federal 
Register  to  revise  the  critical  habitat 
boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  wdthin  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportxinity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  firom  within  the  boimdaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  oiu"  listing  program 
priorities,  we  would  publish  a  proposed 
ruJe  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries:  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
HCPs  when  the  plans  are  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
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Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
conunents.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubhc  inspection  in  their  entirety. 
All  comments,  including  written  and  e- 
mail,  must  be  received  by  September  5, 
2000. 

In  accordance  with  our  policy 
published  on  July  1.  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  "t:opies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  comment  period,  on  the 
specific  assumptions  and  conclusions 
regarding  the  proposed  designation  of 
critical  habitat. 

We  will  consider  all  comments  and 
information  received  diuing  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  rule  clearly  stated?  (2)  Does  the 
rule  contain  technical  language  or 
|argon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity'  f4)  Is  the  description  of  the  rule 
in  the  Supplementary  information 


section  of  the  preamble  helpful  in 
understanding  the  rule?  What  else  could 
we  do  to  make  the  proposed  rule  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  coiild  make  this 
proposed  rule  easier  to  understcind  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229,  1849  C 
Street,  NW,  Washington,  DC  20240.  You 
may  e-mail  your  comments  to  this 
address:  Execsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB),  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  envirorunent,  or 
other  units  of  government  The  Great 
Lakes  breeding  population  of  piping 
plover  was  listed  as  an  endangered 
species  in  1985.  In  fiscal  years  1992 
through  1999,  we  conducted  only  one 
formal  section  7  consultation  with  other 
Federal  agencies  to  ensure  that  their 
actions  would  not  jeopardize  the 
continued  existence  of  the  piping 
plover. 

Approximately  255  km  (159  mi)  of  the 
areas  encompassing  proposed  critical 
habitat  for  the  Great  Lakes  breeding 
population  of  piping  plovers  are 
currently  unoccupied  by  piping  plovers. 
The  remaining  49  km  (30  mi)  of  the  total 
designated  critical  habitat  area  are 
currently  occupied  by  piping  plovers. 
Under  the  Act,  critical  habitat  may  not 
be  adversely  modified  or  destroyed  by  a 
Federal  agency  action;  critical  habitat 
does  not  impose  any  restrictions  on 
non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency  (see  Table  3  below). 
Section  7  requires  Federal  agencies  to 
ensiu-e  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 

The  designation  of  currently  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
thefr  actions  are  not  restricted  by  the 
designation  of  critical  habitat  (however. 


they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species). 

Designation  of  unoccupied  areas  as 
critical  habitat  may  have  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding,  but  we  expect 
little  additional  impact  from  designating 
these  areas  as  critical  habitat  We  will 
evaluate  this  impact  through  our 
economic  analysis  (see  Economic 
Analysis  section  of  this  rule). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions,  .-^s  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  piping  plovers 
since  the  listing  in  1985  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  currently  exist  in  occupied 
areas  of  proposed  critical  habitat. 
Additional  restrictions  mav  be  imposed 
in  unoccupied  areas  proposed  as  critical 
habitat:  we  will  evaluate  this  possibility 
through  our  economic  analysis  Because 
of  the  potential  for  impacts  on  other 
Federcil  agency  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
additional  effects  in  areas  of  occupied 
habitat.  The  critical  habitat  designation 
may  have  some  additional  effects  on  the 
unoccupied  areas  of  proposed  critical 
habitat.  We  will  review  the  effects  of 
this  proposed  action  on  Federal 
agencies  or  non-Federal  persons  that 
receive  Federal  authorization  or  funding 
in  the  area  of  critical  habitat  with 
unknown  occupancy. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 
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Table  3.— Activities  Potentially  Impacted  by  Piping  Plover  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected 
by  species  listing  only ' 


Additional  activities  potentially  affected 
by  critical  habitat  designation  ^ 


Federal  Activities  Potentially  Affected  - 


Pnvate  and  other  non-Federal  Activities  Poten- 
tially Affected". 


Direct  take  and  activities  such  as  removing  or 
destroying  piping  plover  breeding  habitat, 
whether  by  mechanical,  chemical,  or  other 
means  {e.g.,  construction,  road  building, 
boat  launch  and  marina  construction  or 
maintenance,  beach  nourishment);  rec- 
reational activities  that  significantly  deter 
the  use  of  suitable  habitat  areas  by  piping 
plovers  or  alter  habitat  through  associated 
maintenance  activities  (e.g..  off-road  vehicle 
parks,  paved  walking  paths);  sale,  ex- 
change, or  lease  of  Federal  land  that  con- 
tains suitable  habitat  that  may  result  in  the 
habitat  being  destroyed  or  appreciably  de- 
graded {e.g..  shoreline  development,  build- 
ing of  recreational  facilities  such  as  off-road 
vehicle  parks,  road  building);  activities  that 
may  result  in  increased  human  activity  and 
disturtjance.. 

Direct  take  and  activities  such  as  renrroving  or 
destroying  piping  plover  habitat,  whether  by 
mechanical,  chemical,  or  other  means  {e.g.. 
construction,  road  building,  boat  launch  and 
marina  construction  or  maintenance,  beach 
nourishment)  and  appreciably  decreasing 
habitat  value  or  quality  {e.g..  increased  pre- 
dation,  invasion  of  exotic  species,  increased 
human  presence  or  disturt)ance)  that  re- 
quire a  Federal  action  (permit,  authoriza- 
tion, or  funding). 


None  in  occupied  habitat.  In  unoccupied  habi- 
tat, no  additional  types  of  activities  will  be 
affected,  but  consultation  will  be  required 
on  these  activities  in  additional  areas 


None  in  occupied  habitat  In  unoccupied  habi- 
tat, no  additional  types  of  activities  will  be 
affected,  but  consultation  will  be  required 
on  these  activities  by  the  Federal  agency 
that  regulates  that  Federal  action  in  addi- 
tional areas. 


'This  column  represents  the  activities  potentially  affected  by  listing  the  piping  plover  as  an  endangered  species  (December  11,  1985;  50  FR 

50726)  under  the  Endangered  Species  Act. 
-This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  In  addition  to  those  activities  potentially  affected  by 

listing  the  species 

•Activities  initiated  by  a  Federal  agency. 

-Activities  initiated  by  a  pnvate  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

in  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
m  addition  to  those  currently  in 
existence  for  areas  of  occupied  critical 
habitat  However,  we  would  expect 
ddditional  restrictions  in  areas  of 
unoccupied  habitat.  As  indicated  on 
Table  1  (see  Proposed  Critical  Habitat 
Designation  section),  we  designated 
property  owned  bv  Federal.  State,  tribal, 
and  local  t^overnments.  and  private 
property. 

Within  these  areas,  the  types  of    - 
F'r'deral  actions  or  authorized  activities 
that  we  have  identified  as  potentially 
adversely  modifving  critical  habitat  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  U.S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act; 


(2)  Regulation  of  water  flows,  water 
delivery,  and  diversion  by  Federal 
agencies; 

(3)  Sale,  exchange,  or  lease  of  lands 
owned  by  a  Federal  agency; 

(4)  Road  construction  and 
maintenance  and  right-of-way 
designation: 

(5)  Funding  of  low-interest  loans  to 
facilitate  the  construction  of  low-income 
housing  by  the  Department  of  Housing 
and  Urban  Development; 

(6)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(7)  Promulgation  of  air  and  water 
quality  standards  under  the  Clean  Air 
Act  and  the  Clean  Water  Act  and  the 
cleanup  of  toxic  waste  and  superfund 
sites  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  the 
Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  by  the  U.S.  Environmental 
Protection  Agency: 

(8)  Issuance  of  Endangered  Species 
Act  section  10(a)(1)(B)  permits  by  the 
Fish  and  Wildlife  Service;  and 

(9)  Activities  funded,  carried  out,  or 
authorized  by  any  Federal  agency. 


Many  of  these  activities  sponsored  by 
Federal  agencies  vrithin  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  FlexibiUty  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  ciurently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities  in  areas  of 
critical  habitat  occupied  by  the  species. 
We  expect  little  additional  effect  for  the 
unoccupied  areas  of  proposed  critical 
habitat.  In  the  economic  analysis,  we 
will  evaluate  whether  designation  of 
critical  habitat  in  the  imoccupied  areas 
will  have  an  effect  on  activities  carried 
out  by  small  entities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  milhon  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or 
adversely  modify  the  critical  habitat  in 
areas  where  they  have  not  previously 
undergone  consultation  not  to 
jeopardize  the  species. 

(d)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property. 
Critical  habitat  designation  is  applicable 
only  to  Federal  lands  and  to  private 
lands  if  a  Federal  nexus  exists.  We  do 
not  designate  private  lands  as  critical 
habitat  unless  the  areas  are  essential  to 
the  conservation  of  a  species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  FederaUsm 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  Minnesota, 
Wisconsin,  Michigan.  Illinois,  Indiana, 
Ohio,  Pennsylvania,  and  New  York,  as 
well  as  during  the  listing  process.  We 
will  continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
Great  Lakes  piping  plover  with  the 


appropriate  State  agencies.  The 
designation  of  critical  habitat  for  the 
piping  plover  imposes  few  additional 
restrictions  to  those  ciurently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  doing  so  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act  and  plan  public 
hearings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Great  Lakes 
breeding  population  of  piping  plover. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  requirement 


at  512  DM  2,  we  understand  that  we 
must  coordinate  with  recognized 
Federal  Tribes  on  a  Government-to- 
Govemment  basis.  We  believe  that 
certain  Tribal  lands  are  essential  for  the 
conservation  of  the  piping  plover 
because  they  support  essential 
populations  and  habitat.  Therefore,  we 
are  considering  designating  critical 
habitat  for  the  piping  plover  on  Tribal 
lands.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat  according  to 
section  4(b)(2)  of  the  Act.  However,  we 
cannot  exclude  such  areas  from  critical 
habitat  if  doing  so  will  result  in  the 
extinction  of  the  species.  Due  to  the 
short  amount  of  time  allowed  under  the 
court  order  for  preparing  this  proposed 
rule,  we  have  not  yet  completed 
consultation  with  the  affected  Tribe,  but 
we  will  do  so  before  making  a  final 
decision  on  critical  habitat. 

Public  Hearings 

We  have  scheduled  seven  public 
hearings  at  the  following  addresses  on 
the  dates  indicated. 

1.  Newberr\-.  MI  on  July  19,  2000,  at 
Newbeny  High  School  Auditorium,  700 
Newberry  Avenue. 

2.  Traverse  City,  Ml  on  July  20,  2000, 
at  Grand  Traverse  Civic  Center,  1213 
West  Civic  Center  Drive. 

3.  Ashland,  WI  on  July  17,  2000,  at 
the  Northern  Great  Lakes  Center,  29270 
County  Highway  G. 

4.  Green  Bay,  WI  on  July  18,  2000,  at 
Brown  County  Central  Library,  515  Pine 
Street. 

5.  Indiana  Dunes  National  Lakeshore, 
IN  on  July  24,  2000,  at  the  Dorothy  Buell 
Memorial  Visitors  Center,  just  west  of 
Beverly  Shores  on  Kemil  Road  between 
U.S.  Highways  12  and  20. 

6.  Cleveland,  OH  on  July  25,  2000,  at 
The  Great  Lakes  Science  Center,  601 
Erieside  Avenue. 

7.  Watertown,  NY  on  July  27,  2000,  at 
Dulles  State  Office  Building,  317 
Washington  Street,  1st  Floor  Conference 
Room. 

All  comments  that  we  receive  at  these 
hearings,  both  verbal  and  written,  will 
be  considered  prior  to  making  our 
decision  on  critical  habitat  designation. 
Copies  of  the  transcripts  from  the 
hearings  will  be  available  for  review  by 
scheduling  an  appointment  during 
normal  business  hours  at  the  locations 
given  above  (see  ADDRESSES  section). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Fort  Snelling  Regional 
Office  (see  ADDRESSES  section). 
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Author:  The  primary  author  of  this 
notice  is  Laura  J.  Ragan  [see  ADDRESSES 
section). 

List  of  Subjects  in  50  (FK  Part  1 " 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Proposed  Regulations  I'mmulyation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  1 7  as 

set  forth  below 

PART  17— [AMENDED; 

1.  The  authoruy  citauon  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Plover,  piping"  under  "BIRDS"  to  read 
as  follows: 

§17.11     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 

rules 


Birds 


Plover,  piping  Charadrius  melodus      U.S.A.  (Great  Lakes,     Great  Lakes  water- 


northern  Great 
Plains,  Atlantic  and 
Gulf  coasts,  PR, 
VI),  Canada,  Mex- 
ico, Bahamas, 
West  Indies. 


shed  in  States  of 
IL  IN,  Ml,  MN, 
NY,  OH,  PA,  and 
Wl  and  Canada 
(Ont.). 


211 


17.95(b) 


NA 


3.  In  §  17.95,  add  critical  habitat  for 
the  Great  Lakes  piping  plover 
[Charadrius  melodus)  under  paragraph 
(b)  in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11  (h)  to  read  as 
follows: 

§  1 7  95     Critical  habltat-'isH  and  wildlife 

(b)  Birds. 

***** 

PIPING  PLOVER  [Charadrius  melodus]— 
Great  Lakes  Breeding  Population 

1.  Critical  habitat  units  are  depicted  for  St. 
Louis  County,  Minnesota;  Douglas,  Ashland, 
Marinette,  Oconto,  and  Manitowoc  Counties, 
Wisconsin;  Lake  County,  Illinois;  Porter 
County,  Indiana;  Erie  and  Lake  Counties, 
Ohio;  Erie  County,  Pennsylvania;  Oswego 
and  Jefferson  Counties,  New  York;  and  Alger, 
Schoolcraft,  Luce,  Mackinac,  Chippewa, 
Iosco,  Presque  Isle,  Cheboygan,  Emmet, 
Charlevoix,  Leelanau,  Benzie,  Mason,  and 


Muskegon  Counties,  Michigan,  on  the  maps 
below. 

2.  The  primary  constituent  elements 
required  to  sustain  the  Great  Lakes  breeding 
population  of  the  piping  plover  are  found  on 
Great  Lakes  islands  emd  mainland  shorelines 
that  support,  or  have  the  potential  to  support, 
open,  sparsely  vegetated  sandy  habitats — 
sand  spits  or  sand  beaches  associated  with 
wide,  unforested  systems  of  dunes  and  inter- 
dune  wetlands.  In  order  for  habitat  to  be 
physically  and  biologically  suitable  for 
piping  plovers,  it  must  have  a  total  shoreline 
length  of  at  least  0.2  kilometers  (km)  (0.12 
miles  (mi))  of  gently  sloping,  sparsely 
vegetated  (less  than  50  percent  herbaceous 
and  low  woody  cover)  sand  beach  with  a 
total  beach  area  of  at  least  2  hectares  (5  acres) 
and  a  low  level  of  disturbance  from  human 
activities  and  from  domestic  animals.  These 
appropriately  sized  sites  must  also  have  areas 
of  at  least  50-100  meters  (m)  (165-330  feet 
(ft))  in  length  where  (1)  the  beach  width  is 
more  than  7  m  (23  ft),  (2)  there  is  cover  for 
nests  and  chicks,  and  (3)  the  distance  to  the 


treeline  (from  the  normal  high  water  line  to 
where  the  forest  begins)  is  more  than  50  m 
(165  ft).  Beach  width  is  defined  as  the 
distance  from  the  normal  high  water  line  to 
the  foredune  (a  low  barrier  dune  ridge 
immediately  inland  from  the  beach)  edge  or 
sand/vegetation  boundary  in  areas  where  the 
dune  is  absent.  The  beach  width  may  be 
narrower  than  7  m  (23  ft)  if  appropriate  sand 
and  cobble  areas  of  at  least  7  m  (23  ft)  exist 
between  the  dune  and  the  treeline.  Protective 
cover  for  nests  and  chicks  consists  of  small 
patches  of  herbaceous  vegetation,  cobble 
(stones  larger  than  1  cm  (0.39  inches  (in)) 
diameter),  gravel  (stones  smaller  than  1  cm 
(0.39  in)  diameter),  or  debris  such  as 
driftwood,  wrack,  root  masses,  or  dead 
shrubs. 

3.  Critical  habitat  does  not  include  existing 
developed  sites  consisting  of  buildings, 
marinas,  paved  areas,  boat  ramps,  and  similar 
structures. 

BILUNG  CODE  4310-S5-P 
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Dated:  June  28,  2000. 
Donald  I   Barr\ , 

i  --bistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  00-16815  Filed  6-30-00;  9:00  am] 
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Dated:  |une  28.  2000. 
Donald  \.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Doc.  00-16815  Filed  6-30-00:  9:00  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  260 

(Docket  No.  PR  A  1999-5663] 

RIN  213&-AB26 

Railroad  Rehabilitation  and 
Improvement  Financing  Program; 
Revisions 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

summary:  The  Department  of 
Transportation  (DOT)  is  issuing  a  final 
rule  which  implements  the  Railroad 
Rehabilitation  and  Improvement 
Financing  Program  (RRIF)  to  provide 
direct  loans  and  loan  guarantees  to  State 
and  local  governments,  government 
sponsored  authorities  and  corporations, 
railroads,  and  joint  ventures  that 
include  at  least  one  railroad.  Eligihle 
projects  include:  (1)  acquisition, 
improvement  or  rehabilitation  of 
intermodal  or  rail  equipment  or 
facilities  (including  tracks,  components 
of  tracks,  bridges,  yards,  buildings,  and 
shops),  (2)  refinancing  outstanding  debt 
incurred  for  these  purposes,  or  (3) 
development  or  establishment  of  new 
intermodal  or  railroad  facilities. 

The  aggregate  unpaid  principal 
amounts  of  direct  loans  and  loan 
guarantees  made  under  this  program 
cannot  exceed  $3.5  billion  at  any  one 
time  and  not  less  than  $1  billion  is  to 
be  available  solely  for  projects 
benefitting  freight  railroads  other  than 
Class  !  carriers. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  September  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
loAnne  .M  McGowan.  f^hief  of  Freight 
Programs  Division.  RDV-12,  Office  of 
Passenger  and  Freight  Services,  FRA, 
1120  Vermont  Avenue.  NW,  MailStop  * 
20,  Washington,  D.C.  20590  (202-493- 
6379),  or  Joseph  R.  Pomponio,  Senior 
Attorney,  Office  of  Chief  Coimsel,  FRA, 
1120  Vermont  Avenue,  NW,  MailStop 
10.  Washington,  D.C.  20590  (202^93- 
6065). 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 


An  electronic  copy  of  this  document 
may  be  dowrnloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office 
Electronic  BuUetin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

Prior  to  the  enactment  of  the 
Transportation  Equity  Act  of  the  21st 
Century  ("TEA  21"),  Pub.  L.  No.  105- 
178  (June  9.  1998),  Title  V  of  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976,  as  amended  (the 
"Act"),  45  U.S.C.  821  et  seq.,  authorized 
FRA  to  provide  railroad  financial 
assistance  through  the  purchase  of 
preference  shares  (45  U.S.C.  825),  and 
the  issuance  of  loan  guarantees  (45 
U.S.C.  831).  The  FRA  regulations 
implementing  the  preference  share 
program  were  eliminated  on  February  9, 
1996,  due  to  the  fact  that  the 
authorization  for  the  program  expired 
(28  FR  4937).  The  FRA  regulations 
implementing  the  loan  guarantee 
provisions  of  Title  V  of  the  Act  are 
contained  in  49  C.F.R.  Part  260. 

Section  7203  of  TEA  21  replaces  the 
existing  Title  V  financing  programs. 
This  final  rule  strikes  the  language  in 
existing  part  260  and  replaces  it  with 
new  procediu^es  and  requirements  to 
cover  applications  of  financial 
assistance  in  the  form  of  direct  loans 
and  loan  guarantees  consistent  with  the 
changes  made  to  Title  V  of  the  Act  by 
section  7203  of  TEA-21. 

The  revised  program  is  referred  to  in 
TEA  21  as  the  Railroad  Rehabilitation 
and  Improvement  Financmg  Program 
("RRIF  Program  ").  The  Secretar\  has 
delegated  his  authority  under  the  RRIF 
Program  to  the  FRA  Administrator. 

NPRM 

The  FRA  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  May 
20,  1999,  in  the  Federal  Register  (64  FR 
27488).  Comments  were  filed  by  92 
commenters.  FRA  is  now  issumg  this 
final  rule  concerning  administration  of 
the  RRIF  Program.  This  rule  reflects  the 
FRA's  consideration  of  the  comments 
filed  in  response  to  the  NPRM 

Discussion  of  Rulemaking  Text 

The  following  discussion  sununarizes 
the  comments  submitted  to  the  FR.-\  by 
commenters  on  the  NPRM.  notes  where 
and  why  changes  have  been  made  to  the 
rule,  and,  where  relevant,  states  why 
particiilar  recommendations  or 
suggestions  have  not  been  incorporated 
into  the  following  regulations. 


Paragraph  references  are  as  designated 
in  the  NPRM. 

Discussion  of  Comments  and  Responses 
by  Section 

Section  260.9  Loan  terms.  Sixty-one 
commenters  urged  that  the  interest  rate 
to  be  charged  on  direct  loans  made 
under  the  RRIF  Program  be  set  at  the 
cost  of  money  to  the  Government  for 
debt  obligations  with  terms  equal  to  the 
term  of  the  loan. 

FRA  Response:  Although  FRA 
anticipated  that  direct  loans  would  be 
assessed  interest  rates  equal  to  the  cost 
of  money  to  the  Government,  as 
determined  by  the  rate  on  Treasiuy 
securities  of  a  similar  term,  the 
proposed  regulations  did  not  so  specify. 
In  order  to  clarify  FRA's  intent  in  this 
regard,  section  260.9  has  been  changed 
to  specify  the  interest  rate  to  be  charged. 

Section  260.23(o)  Lender  of  last  resort. 
Seventy-two  commenters  suggested  that, 
as  enacted  by  Congress,  the  RRIF 
Program  was  not  intended  to  provide 
financial  assistance  only  as  a  lender  of 
last  resort.  Commenters  noted  that 
although  in  certain  circumstances  loans 
may  be  available  from  the  private  sector, 
the  terms  on  which  such  loans  are 
offered  are  prohibitive.  Raihoad  assets 
typically  have  long  economic  lives  (up 
to  30  years)  while  private  sector  loans, 
when  available,  offer  no  longer  than  a  7 
year  repayment  period.  Therefore, 
private  sector  financing  of  most  railroad 
assets  is  not  economically  viable. 

Also  notably,  comments  submitted  by 
four  members  of  the  Committee  on 
Transportation  and  Infrastructure, 
House  of  Representatives,  including: 
Bud  Shuster.  Chairman,  lames  L. 
Oberstar.  Ranking  Member.  Thomas 
Petri,  Chairman.  Ground  Transportation 
Subcommittee,  and  Nick  f.  Rahall,  II, 
Ranking  Member,  Ground 
Transportation  Subcommittee,  suggest 
that  TEA-21  does  not  require  that  the 
RRIF  Program  be  a  lender  of  last  resort 
cmd  ask  that  this  requirement  be 
deleted.  Further,  those  comments 
indicate  that  the  "central  purpose  of  the 
program  is  to  facilitate  rail  and  rail- 
intermodai  infrastructure  improvements 
that  will  confer  public  benefits  bevond 
simple  considerations  of  commercial 
lending,  and  may  not  be  able  to  attract 
sufficient  private  capital" 

FR^A  Response:  Consistent  with  the 
intent  of  Congress  FRA  intends  to 
implement  this  program  in  a  wav  that 
will  meet  the  needs  of  the  rail  industry' 
for  long  term  financing  which  is  not 
available  from  the  private  sector.  While 
FR.A  need  not  be  a  lender  of  last  resort, 
it  does  not  intend  to  replace  private 
funding  sources  already  available  to  the 
rail  industry.  Therefore,  in  order  to 
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establish  that  private  funding  on  terms 
necessary  to  the  viability  of  the 
applicant's  project  is  not  available,  FRA 
will  require  that  railroad  applicants 
provide  a  letter  from  a  commercial 
lender  denying  funding  for  the  project. 
Section  260.23(o)  has  been  amended 
accordingly. 

Sections  260.23,  25,  &■  29.  Information 
to  he  provided  with  applications.  Sixty 
commenters  suggested  that  the  amount 
of  information  required  to  be  submitted 
with  applications  for  assistance  under 
the  RRIF  Program  will  prove  to  be  an 
undue  burden  on  small  businesses. 
(Commenters  have  suggested  that  FRA 
>hould  limit  the  amount  of  information 
required  and  eliminate  the  requirement 
that  financial  statements  be  audited. 

FRA  Response:  In  an  effort  to  reduce 
the  burden  on  applicants  while  still 
'  assuring  that  adequate  information  is 
available  to  accurately  evaluate  each 
loan  application  and  proposed  project, 
FR.\  has  amended  sections  260.23(h) 
and  2B0.25(b)(l]  of  the  regulation  to 
provide  that  audited  financial 
statements  will  only  be  required  if  they 
are  available.  Further.  FRA  has 
amended  sections  260.25(b)  and  (c),  and 
eliminated  section  260.29. 

Section  260.31  Investigation  charge. 
Sixty  commenters  have  suggested  that 
the  investigation  charge  set  by  FRA  at 
V2%  as  permitted  by  statute  is  too  high 
and  may  prove  to  be  a  burden  on 
smaller  applicants.  Commenters 
suggested  that  the  investigation  charge 
be  assessed  based  on  actual  cost  to  FRA 
to  process  each  application. 

FRA  Response:  In  order  to  avoid  any 
unnecessary  burden  of  future  applicants 
FRA  will  estimate  the  processing  costs 
and  advise  applicant  at  the  pre- 
application  meeting  of  the  amount  of 
the  charge.  That  charge  will  still  be 
payable  in  tw'o  installments.  V2  at  the 
time  the  application  is  submitted  and 
the  remaining  ^'2  within  60  days 
thereafter  Section  260  1 1  has  been 
amended  accordingly.  Further,  in  order 
to  provide  applicant  more  flexibility  in 
controlling  the  total  administrative  costs 
of  each  application,  FR-\  has  included 
d  new  Section  260.29.  which  provides 
applicants  with  the  option  of 
contracting  with  a  third  party  financial 
consultant,  with  FR.A  approval,  to 
prepare  a  financial  evaluation  of  the 
project  and  the  applicant.  Cost  savings 
tc^FRA  as  a  result  of  receiving  such  an 
evaluation  will  be  reflected  as 
reductions  to  the  investigation  charge. 

General  Comments 

Fifty-six  commenters  asked  that  the 
limitation  imposed  by  section  260.53, 
which  provides  that  the  Administrator 
will  only  guarantee  up  to  80%  of  the 


total  obligation,  be  deleted  so  that  100% 
of  an  obligation  can  be  guaranteed. 

FRA  Response:  The  80%  limitation  is 
imposed  on  all  Federal  loan  guarantees 
by  the  Office  of  Management  and 
Budget,  as  iterated  in  circular  A-129. 
The  FRA  cannot  guarantee  more  than 
80%. 

Sixty-four  commenters  requested  that 
the  calculation  of  the  Credit  Risk 
Premium  be  simplified  so  as  to  be  easily 
understood. 

FRA  Response:  The  calculation  of  the 
Credit  Risk  Premium  is  based  on  a 
process  which  evaluates  many 
indicators  of  the  financial  viability  of 
the  applicant.  In  order  to  accurately 
assess  the  risk  of  default  associated  with 
each  loan  or  loan  guarantee  FRA  must 
consider  all  aspects  of  the  applicant's 
organization  and  business.  Therefore, 
this  estimation  process  necessarily  is 
complex.  However,  FRA  will  provide 
potential  applicants  with  estimates  of 
the  size  of  the  Credit  Risk  Premium  that 
may  be  required  based  on  discussions  at 
the  preapplication  meeting  provided 
imder  section  260.19. 

One  commenter  requested  that  FRA 
accept  a  note  from  an  applicant  as 
payment  of  the  Credit  Risk  Premium  in 
lieu  of  a  cash  pa\Tnent. 

FRA  Response:  Based  on  FRA's 
interpretation  of  the  statutory  language 
this  option  is  not  permitted.  Section 
502(e)(3)  provides  that  "the  credit  risk 
premium  under  this  section  shall  be 
pciid  to  the  Secretary  before  the 
disbursement  of  loan  amounts". 
Acceptance  of  a  note  would  not 
constitute  payment. 

Two  commenters  suggested  that 
priority  consideration  be  given  to 
projects  that  would  avoid  the 
abandonment  of  a  rail  line;  one 
commenter  asked  for  priority  for 
projects  benefitting  railroad  employees, 
and  one  commenter  requested  that.  FRA 
provide  priority  for  a  project  included 
in  a  state  transportation  plan. 

FRA  Response:  The  types  of  projects 
identified  for  priority  consideration  in 
section  260.7  reflect  the  areas  of  priority 
detailed  by  the  enabling  legislation. 
FR.'\  has  elected  not  to  add  to  these 
criteria  at  this  time. 

Two  commenters  asked  that  the  cost 
of  a  right-of-way  be  made  an  eligible 
cost  of  the  project  that  receives  financial 
assistance  under  the  RRIF  Program. 

FRA  Response:  The  statutor\-  language 
does  not  clearly  state  whether  the  cost 
of  right-of-way  acquisition  may  be 
considered  as  part  of  the  project.  While 
it  is  possible  that  in  certain 
circumstances  such  costs  could  be 
considered  eligible  cost  of  the  project,  it 
is  also  possible  that  in  other  situations 
they  would  not.  A  determination 


regarding  whether  the  costs  of  rights-of- 
way  may  be  considered  eligible  costs 
will  be  made  in  each  case  after  a  careful 
review  of  the  circumstances. 

Three  commenters  suggested  that  the 
collection  of  a  Credit  Risk  Premiiun  is 
too  heavy  a  burden  to  be  placed  on 
applicants  and  asked  that  FRA  not 
charge  a  Credit  Risk  Premium. 

FRA  Response:  Before  FRA  can 
disburse  any  direct  loan  or  loan 
guarantee  it  must  set  aside  such 
amoimts  as  are  necessary  to  offset 
anticipated  costs  to  the  Federal 
government  of  making  such  loans  and 
guarantees.  Under  this  program  such 
funds  may  come  from  funds 
appropriated  for  this  purpose  by 
Congress,  a  Credit  Risk  Premium,  or  any 
combination  of  appropriated  funds  and 
Credit  Risk  Premixmi.  Where  no 
Congressional  appropriation  exists,  and 
there  is  none  for  RRIF  at  this  time,  FRA 
cannot  approve  a  loan  or  loan  guarantee 
without  collecting  a  Credit  Risk 
Premium. 

One  commenter  requested  that  FRA 
provide  financial  assistance  under  this 
program  for  terms  of  up  to  30  years. 

FRA  Response:  Section  502(g)(1)  of 
the  Act  requires  that  the  Administrator 
(as  the  Secretary's  designee),  shall  not 
make  a  loan  or  a  loan  guarantee  imless 
the  Administrator  has  made  a  finding 
that  repayment  of  the  obligation  is 
required  to  be  made  in  a  term  of  not 
more  than  25  years. 

One  commenter  questioned  our 
consideration  of  the  "size"  of  an 
applicant  in  determining  the  credit  risk, 
and  suggested  that  no  application 
should  be  denied  solely  because  of  the 
applicant's  size. 

FRA  Response:  FRA  recognizes  that 
the  RRIF  Program  is  intended,  in  part, 
to  provide  financial  assistance  to  small 
raihoads  and  it  will  not  use  a  small 
applicant's  size  as  a  basis  to  deny 
financial  assistance.  However,  thp  size 
of  the  applicant  is  a  significant  factor 
which  must  be  considered  along  with 
all  other  factors  outlined  in  determining 
the  credit  risk  of  providing  financial 
assistance.  Size  would  also  be  important 
if  the  applicant  were  large  and  the 
amouint  of  assistance  sought  by  the 
applicant  together  with  all  other 
assistance  aheady  provided  to  large 
applicants  would  result  in  less  than  $1 
billion  being  available  to  small 
railroads. 

One  commenter  requested  that  the 
term  "common  carrier"  be  removed 
from  the  definition  of  a  railroad 
provided  in  section  260. 3(r),  in  order  to 
permit  railroad  shortlines  providing 
only  contract  carrier  services  to  a 
limited  niunber  of  small  shippers  to  be 
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eligible  for  financial  assistance  under 
the  RIUF  Program. 

FRA  Response:  Section  7203  of  TEA- 
21,  which  established  the  RRIF  Program 
by  amending  Title  V  of  the  Act,  does  not 
define  "railroad."  However,  section  102 
of  the  Act.  as  amended,  provides  that 
"as  used  in  this  Act"  *  *  *  "(7) 
'railroad'  means  rail  carrier  subject  to 
part  A  of  subtitle  IV  of  title  49,  United 
States  Code."  FRA  has  no  discretion  to 
expand  the  definition  provided  by  the 
Act  but  clarify  the  definition  by 
incorporating  the  statutory  definition. 

One  commenter  asked  that  the  term 
"equipment",  as  used  in  section  260.5, 
"Eligible  purposes,"  be  defined  to 
clarify  that  it  does  include  railroad  cars 
and  locomotives. 

FRA  Response:  The  term  "equipment" 
was  not  defined  in  the  proposed 
regulations  because  it  includes  a  variety 
of  items  which  are  used  in  the  operation 
of  a  railroad.  While  rail  cars  and 
locomotives  are  certainly  raihoad 
equipment,  further  determinations 
regarding  what  will  be  considered 
"equipment"  will  be  made  as  necessary. 

One  commentor  suggests  that  the 
inclusion  of  all  loans  and  loan 
guarantees  into  one  cohort  each  fiscal 
year  is  inappropriate  because  the  default 
of  any  obligation  within  that  cohort  will 
reduce  the  likelihood  that  other 
obligations  will  receive  a  rebate  of  their 
credit  risk  premium. 

FRA  Response:  A  default  of  any 
obligation  in  a  cohort  will  produce 
losses  that  must  be  covered  by  the  credit 
risk  premiums  collected  from  other 
obligations  within  that  cohort.  The 
fewer  obligations  a  cohort  contains,  the 
greater  the  likelihood  that  a  default  will 
consume  all  the  credit  risk  premiums 
and  that  none  will  remain  to  be  returned 
to  the  borrowers.  Similarly,  a  cohort 
containing  more  obligations  is  more 
likely  to  have  sufficient  credit  risk 
premiums  to  cover  the  losses  and  still 
be  able  to  provide  a  rebate.  Therefore, 
FRA  has  determined  that  it  will  not 
necessarily  limit  cohorts  to  a  one  year 
period  Rather  ^ach  cohort  will  remain 
open  until  FR.\  has  determined  that  it 
contains  an  adequate  pool  of 
obligations,  based  on  both  size  of  the 
obligations  and  the  total  credit  risk 
premiums  collected,  to  increase  the 
possibility  that  a  rebate  will  be  available 
upon  the  repayment  of  all  the 
obligations  contained  in  the  cohort. 
Also,  to  that  end  separate  cohorts  will 
be  established  for  direct  loans  and  loan 
guarantees.  Section  260.15  has  been 
amended  accordingly. 


Regulatory  Impact 

E.O.  12866.  SBREFA  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  is  considered  to  be 
economically  significant  within  the 
meaning  of  Executive  Order  12866  and 
is  a  significant  rule  under  DOT 
regulatory  policies  and  procedures  (44 
Fed.  Reg.,  February  26,  1979). 
Additionally,  this  is  a  major  rule  under 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2))  because  the  rule  may  have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more. 

Executive  Order  12866  requires  that 
for  all  economically  significant 
regulations,  agencies  provide  an 
assessment,  including  the  underlying 
analysis,  of  the  costs  and  benefits 
anticipated  from  the  regulatory  action. 
In  addition,  the  agency  must  analyze  the 
costs  and  benefits  of  potentially 
effective  and  reasonably  feasible 
alternatives  to  the  plaimed  regulations. 
While  the  agency  has  not  produced  a 
quantified  analysis  of  this  rule,  DOT  has 
produced  the  following  qualitative 
assessment: 

Potential  Benefits.  The  financing 
made  available  through  this  final  rule 
may  provide  environmental  and  safety 
benefits,  and  avoid  increased  highway 
maintenance  costs.  Of  the  $3.5  billion 
made  available  for  direct  loans  and  loan 
guarantees,  $1  billion  is  reserved  for 
projects  benefitting  small  railroads. 
Shortline  and  regional  railroads  aie  one 
of  the  transportation  modes  that  connect 
rural  America  and  small  conununities  to 
the  national  railroad  system.  A  recent 
survey  by  the  American  Association  of 
State  Highway  and  Transportation 
Officials  has  found  that  200  small 
railroads  need  more  than  $2  billion  in 
external  financing  to  upgrade  their  track 
to  safely  accommodate  the  286,000 
pound  cars  that  major  carriers  are  now 
using.  Shortline  and  regional  railroads 
that  cannot  safely  handle  these  heavier 
cars  will  lose  traffic  critical  to  their 
viability  and  continued  operation.  If 
these  railroads  are  abandoned,  the 
traffic  will  be  moved  by  less  energy 
efficient  trucks.  A  1991  FRA  study 
entiUed  Rail  vs.  Truck  Fuel  Efficiency 
found  that  on  routes  typically  served  by 
shortline  railroads,  trains  were  5.93  to  9 
times  more  energy  efficient  than  trucks. 

Additional  truck  traffic  mav  increase 
adverse  health  and  environmental 
effects.  It  is  unclear  how  significant  the 
incremental  changes  in  health  and 
environmental  effects  will  be  because 
the  agency  has  not  estimated  the 
incremental  pollution  reductions  that 


may  occur  from  this  rule.  In  addition, 
some  of  the  reductions  that  do  occur  are 
likely  to  be  in  sparsely  populated  areas. 

This  rule  may  also  provide  safety 
benefits  by  reducing  track-related 
accidents.  From  1986  through  1991, 
small  railroads  experienced  over  3 
track-related  accidents  for  every  million 
miles  operated.  During  the  same  period, 
major  railroads  had  only  1  45  track- 
related  accidents  for  every  million  miles 
operated.  Since  1991.  the  situation  has 
worsened.  From  1992  through  1996, 
shortline  and  regional  railroads 
experienced  more  than  5  track-related 
accidents  per  million  miles  operated 
while  major  railroads  had  only  128.  On 
the  other  hand,  it  is  not  clear  that 
trucking  the  traffic  carried  by  shortline 
and  regional  railroads  would  be  less 
safe. 

Potential  Costs.  There  are 
administrative  costs  associated  with  this 
rule.  Prospective  borrowers  will  be 
required  to  file  an  application 
containing  certain  financial  information. 
This  information  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget.  The  approved  control 
number  is  2130-0548.  The  estimated 
annual  burden  hours  are  5.881  hours 
and  the  annual  costs  are  $543,866.  The 
total  estimated  administrative  costs  to 
the  Federal  government  are  $325,000. 

Default  costs  also  may  occur  as  a 
result  of  this  rule.  If  the  cost  of 
borrowers'  defaults  exceeds  the  credit 
risk  premiums  collected  there  will  be  a 
cost  to  the  federal  government. 

There  are  also  opportunity  costs 
associated  with  this  rule,  since  it  may 
reallocate  finite  resources  to  railroads 
that  necessarily  would  have  been  spent 
elsewhere  absent  this  rule.  FRA  has 
observed  that  the  private  sector  will  not 
provide  funds  to  many  railroads  on 
terms  that  will  support  long  term 
improvement  projects.  Under  the 
assumption  that  private  markets  are 
working  properly,  this  rule  will  displace 
more  valuable  investments  and  will 
result  in  costs  to  society.  Because  the 
private  credit  market  generally  allocates 
resources  (including  credit)  efficiently 
to  meet  societal  demand,  onlv  under 
certain  circumstances  (see  examples 
below)  may  government  intervention  in 
the  credit  market  increase  societal 
benefits. 

If  one  assumes  that  the  private  sector 
is  not  providing  credit  to  railroads 
because  an  economic  market  failure 
exists,  then  government  intervention 
may  improve  the  outcome.  Reasons  for 
economic  market  failure  of  the  credit 
market  include  information  failures, 
externalities,  economic  disequilibrium, 
failure  of  competition  and  incomplete 
markets.  Under  these  circumsiances. 
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government  intervention  may  generate 

positive  net  societal  benefits  through  a 
combination  of  private  and  social 
benefits,  taking  into  account  the  factors 
identified  in  the  discussion  of  potential 
benefits  above. 

Cost-Benefit  Comparison.  Under 
Executive  Order  12866,  agencies  may 
propose  or  adopt  a  regulation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  regulation  justif\^  the 
costs.  Based  on  numerous  project 
benefit-cost  analyses  completed  by  State 
Departments  of  Transportation.  DOT 
believes  that  the  rule  can  lead  to 
carefully  selected  projects  that  will 
generate  benefits  sufficient  to  outweigh 
the  costs  of  this  rule. 

Future  Analysis  of  this  Program.  FRA 
will  periodically  review  the  public 
benefits  and  costs  of  the  RRIF  program 
to  ensure  that  there  is  a  net  societal 
benefit  from  this  program.  FR.^ 
recognizes  that  only  under  certain 
circumstances  will  government 
inter\'ention  in  the  credit  market 
generate  net  societal  benefits.  Therefore, 
FRA  will  the  reason  for  the  failure  of  the 
market  to  provide  credit  to  rail  projects, 
and  will  assess  the  private  and  social 
costs  and  benefits  of  these  projects  to 
determine  if  they  are  likely  to  result  in 
net  societal  benefits. 

The  Office  of  Management  and  Budget 
Circular  A-94  estabhshes  guidelines  for 
analysis  of  the  expected  benefits  and 
costs  to  society  of  Federal  programs. 
The  purpose  of  A-94  is  to  promote 
efficient  resource  allocation  through 
well-informed  decision-making  by  the 
Federal  Government. 

Regulatory  Flexibility  Act 

The  Regulators  Flexibility  Act  of  1980 
(5  U.S.C  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  has  conducted  a  regulator\ 
flexibihty  assessment  of  this  final  rule 
and  FRA  certifies  that  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities 

It  is  not  likely  that  small 
governmental  entities  will  seek  financial 
assistance  under  the  RRIF  Program.  In 
response  to  a  public  notice  on  the 
enactment  of  the  program,  only  large 
metropolitan  areas,  like  the  City  of 
Indianapolis  and  the  Memphis  and 
Shelby  County  Port  Commission, 
indicated  an  interest  in  RRIF  financing. 
The  cost  to  governmental  entities  of 
applying  for  the  program  would  be 
minimal  since  borrowers  will  normally 
have  available  the  information  needed 
to  prepare  applications  for  funding. 

In  addition  to  small  governmental 
entities,  the  small  entities  directly 
affected  by  this  rule  are  class  III 
railroads.  The  cost  to  small  raihoads 


will  be  minimal  since  the  information 
needed  to  complete  applications  will 
normally  be  available.  Moreover, 
participation  in  the  RRIF  Program  is 
strictly  voluntary   Therefore,  FRA  has 
concluded  that  there  are  no  substantial 
economic  impacts  for  small  imits  of 
govenmient.  business,  or  other 
organizations. 

Paperwork  Reduction  Act 

This  information  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  The  approved  control 
niunber  is  2130-0548  FRA  caimot 
impose  a  penalty  on  persons  for 
violating  information  collection 
requirements  which  do  not  display  a 
current  OMB  control  number. 

Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.],  other  environmental 
statutes,  Executive  Orders,  and  related 
directives.  This  regulation  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus, 
input  by  state  and  local  officials,  under 
Executive  Orders  13132,  is  not 
warranted. 

Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfimded  Mandates 
Reform  Act  of  1995  (PubUc  Law  104-4) 
each  federal  agency  "shall,  unless 
otherwise  prohibited  by  law,  assess  the 
effects  of  Federal  Regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector  (other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sec.  201   Section  202  of  the 
Unfunded  Mandates  Reform  Act  further 
requires  that  "before  promulgating  any 
general  notice  of  proposed  rulemaking 
that  is  likelv  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
go\ernments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO.000.000  or  more 
(adjusted  annually  for  inflation)  in  any 
1  year,  and  before  promulgating  any 
final  rule  for  which  a  general  notice  of 
proposed  rulemaking  was  published, 


the  agency  shall  prepare  a  written 
statement  *   *   *"  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  The  final  rules  issued 
today  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  $100,000,000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  was  not 
required. 

List  of  Subjects  in  49  CFR  Part  260 

Loan  programs — Transportation; 
Raihoads. 

The  Final  Rule 

In  consideration  of  the  foregoing,  Part 
260  of  Title  49,  Code  of  Federal 
Regulations,  is  revised  to  read  as 

follows: 

PART  260— REGULATIONS 
GOVERNING  LOANS  AND  LOAN 
GUARANTEES  UNDER  THE  RAILROAD 
REHABILITATION  AND  IMPROVEMENT 
FINANCING  PROGRAM 

Subpart  A — Overview 

Sec. 

260.1     Program  authority. 

260.3     Definitions. 

260.5    Eligible  purposes. 

260.7     Priority  consideration. 

260.9    Loan  terms. 

260.11     Investigation  charge. 

260.13    Credit  reform. 

260.15    Credit  risk  premium. 

Subpart  B — FRA  Policies  anc  Pi-oc&dui»« 
for  Evaluating  Appiications  tor  Financial 
Assistance 

260.17    Credit  risk  premium  analysis. 
260.19    Preapplication  meeting. 

Subpart  C — Applications  for  Financial 
Assistance 

26W...,     Eligibility. 

260.23    Form  and  content  of  application 

generally. 
260.25    Additional  information  for 

applicants  not  having  a  credit  rating. 
260.27    Additional  information  for  loan 

guarantees. 
260.29    Third  party  consultants. 
260.31     Execution  and  filing  of  application. 
260.33    Information  requests. 
260.35    Environmental  assessment. 

Subpart  O—  Standards  for  Maintenance  of 
Facilities  Involvea  m  tne  Project 

260.37  Applicability. 

260.39  Maintenance  standards. 

260.41  Inspection  and  reporting. 

260.43  Impact  on  other  laws. 

Subpart  E — Procedures  To  Be  Followed  in 

the  Event  of  Default 

260.45    Events  of  default  for  guaranteed 

loans. 
260.47    Events  of  default  for  direct  loans. 
260.49     Avoiding  defaults 

Subpart  F — Loan  Guarantees — Lenders 

260.51     Conditions  of  guarantees. 
260.53    Lender's  functions  and 
responsibilities. 
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260.55    Lender's  loan  servicing. 

Authority:  45  U.S.C.  821,  822,  823;  49  CFR 
1.49. 

Subpart  A — Overview 

§260.1     Program  authority. 

Section  502  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976.  as  amended,  45  U.S.C.  821 
et  seq.,  authorizes  the  Secretary  of 
Transportation  to  provide  direct  loans 
and  loan  guarantees  to  State  and  local 
governments,  government  sponsored 
authorities  and  corporations,  railroads, 
and  joint  ventiu-es  that  include  at  least 
one  railroad.  The  Secretary's  authority 
has  been  delegated  to  the  Administrator 
of  the  Federal  Raihoad  Administration, 
an  agency  of  the  Department  of 
Transportation. 

§  260.3     Definitions. 

As  used  in  this  part — 

(a)  Act  means  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976.  as  amended,  45  U.S.C.  821 
et  seq. 

(b)  Administrator  means  the  Federal 
Railroad  Administrator,  or  his  or  her 
representative. 

(c)  Applicant  means  any  State  or  local 
government,  government  sponsored 
authority  or  corporation,  railroad,  or 
group  of  two  or  more  entities,  at  least 
one  of  which  is  a  railroad,  participating 
in  a  joint  ventiire,  that  submits  an 
application  to  the  Administrator  for  a 
direct  loan  or  the  guarantee  of  an 
existing  obligation  under  which  it  is  an 
obligor  or  for  a  commitment  to 
guarantee  a  new  obligation. 

(d)  Borrower  means  an  Applicant  that 
has  been  approved  for,  and  has 
received,  financial  assistance  under  this 
part. 

(e)  Credit  risk  premium  means  that 
portion  of  the  total  subsidy  cost  to  the 
Government  of  a  direct  loan  or  loan 
guarantee  that  is  not  covered  by  Federal 
appropriations  and  which  must  be  paid 
by  Applicant  or  its  non-Federal 
infrastructure  partner  before  that  direct 
loan  can  be  disbursed  or  loan  guarantee 
can  be  issued. 

(f)  Direct  loan  means  a  disbursement 
of  funds  by  the  Government  to  a  non- 
federal borrower  under  a  contract  that 
requires  the  repayment  of  such  funds. 

(g)  FRA  means  the  Federal  Railroad 
Administration. 

(h)  Financial  assistance  means  a 
direct  loan,  or  a  guarantee  of  a  new  loan 
issued  under  this  part. 

(i)  Holder  means  the  current  owner  of 
an  obligation  or  the  entity  retained  by 
the  owner  to  service  and  collect  an 
obligation  which  is  guaranteed  under 
the  provisions  of  this  part. 


(j)  Including  means  including  but  not 
limited  to. 

(k)  Infrastructure  partner  means  any 
non-Federal  source  of  the  Credit  Risk 
Premium  which  must  be  paid  to  the 
Administrator  in  lieu  of,  or  in 
combination  with,  an  appropriation  in 
connection  with  financial  assistance 
provided  under  this  part. 

(1)  Intermodal  means  of  or  relating  to 
the  connection  between  rail  service  and 
other  modes  of  transportation,  including 
all  parts  of  facilities  at  which  such 
connection  is  made. 

(m)  Lender  means  the  non-Federal 
entity  making  a  loan  to  an  Applicant  for 
which  a  loan  guarantee  under  this  part 
is  sought. 

(n)  Loan  guarantee  means  any 
guarantee,  insurance,  or  other  pledge 
with  respect  to  the  payment  of  all  or  a 
part  of  the  principal  or  interest  on  any 
debt  obligation  of  a  non-Federal 
borrower  to  a  non-Federal  Lender,  but 
does  not  include  the  insurance  of 
deposits,  shares,  or  other  withdrawable 
accounts  in  financial  institutions. 

(0)  Obligation  means  a  bond,  note, 
conditional  sale  agreement,  equipment 
trust  certificate,  secimty  agreement,  or 
other  obligation. 

(p)  Obligor  means  the  debtor  under  an 
obligation,  including  the  original  obligor 
and  any  successor  or  assignee  of  such 
obligor. 

(q)  Project  means  the  purpose  for 
which  financial  assistance  is  requested. 

(r)  Railroad  means  a  rail  carrier 
subject  to  part  A  of  subtitle  IV  of  title 
49,  United  States  Code. 

(s)  Subsidy  cost  of  a  direct  loan  means 
the  net  present  value,  at  the  time  when 
the  direct  loan  is  disbursed,  of  the 
following  estimated  cash  flows: 

(1)  Loan  disbiusements; 

(2)  Repayments  of  principal;  and 

(3)  Payments  of  interest  and  other 
payments  by  or  to  the  Govenmient  over 
the  life  of  the  loan  after  adjusting  for 
estimated  defaults,  prepayments,  fees, 
penalties,  and  other  recoveries; 
including  the  effects  of  changes  in  loan 
terms  resulting  from  the  exercise  by  the 
borrower  of  an  option  included  in  the 
loan  contract. 

(t)  Subsidy  cost  of  a  loan  guarantee 
means  the  net  present  value,  at  the  time 
when  the  guaranteed  loan  is  disbursed, 
of  the  following  estimated  cash  flows: 

(1)  Payments  by  the  Government  to 
cover  defaults,  delinquencies,  interest 
subsidies,  or  other  payments;  and 

(2)  The  payments  to  the  Govenmient 
including  origination  and  other  fees, 
penalties  and  recoveries. 

§260.5     Eligible  purposes. 

(a)  Financial  assistance  under  this 
part  is  available  solely  to: 


(1)  Acquire,  improve,  or  rehabilitate 
intermodal  or  rail  freight  or  passenger 
equipment  or  facilities,  including  track, 
components  of  track,  bridges,  yards, 
buildings,  and  shops; 

(2)  Refinance  outstanding  debt 
incurred  for  purposes  described  in 
paragraph  (a)(1)  of  this  section;  or 

(3)  Develop  or  establish  new 
intermodal  or  railroad  facilities. 

(b)  Financial  assistance  under  this 
part  cannot  be  used  for  railroad 
operating  expenses. 

§  260.7     Priority  consideration. 

When  evaluating  applications,  the 
Administrator  will  give  priority 
consideration  (but  not  necessarily  in  the 
following  order)  to  projects  that: 

(a)  Enhance  public  safety; 

(b)  Enhance  the  environment; 

(c)  Promote  economic  development; 

(d)  Enable  United  States  companies  to 
be  more  competitive  in  international 
markets; 

(e)  Are  endorsed  by  the  plans 
prepared  under  section  135  of  title  23, 
United  States  Code,  by  the  State  or 
States  in  which  they  are  located;  or 

(f)  Preserve  or  enhance  rail  or 
intermodal  service  to  small 
communities  or  rural  areas. 

§260.9     Loan  terms. 

The  nidximum  repayment  period  for 
direct  loans  and  guaranteed  loans  under 
this  part  is  25  years  from  the  date  of 
execution.  The  interest  rate  on  direct 
loans  will  be  equal  to  the  rate  on 
Treasury  securities  of  a  similar  term.  In 
general,  the  financial  assistance 
provided  will  be  required  to  be  repaid 
prior  to  the  end  of  the  useful  life  of  the 
project  it  is  used  to  fund 

§260.11     Investigation  charge. 

(a)  Applicants  for  financial  assistance 
under  thi.s  part  may  be  required  to  pay 
an  investigation  charge  of  up  to  one-half 
of  one  percent  of  the  principal  amount 
of  the  direct  loan  or  portion  of  the  loan 
to  be  guaranteed. 

(b)  When  an  investigation  charge  is 
assessed,  one-half  of  the  investigation 
charge  shall  be  paid  by  Applicant  at  the 
time  a  formal  application  is  submitted 
to  FRA. 

(c)  Within  60  days  after  the  date  of 
filing  of  the  application.  Applicant  shall 
pay  to  the  Administrator  the  balance  of 
the  investigation  charge. 

§  260 .13    C  redit  reform 

The  Federal  Credit  Reform  Act  of 
1990,  2  U.S.C.  661,  requires  Federal 
agencies  to  set  aside  the  subsidy  cost  of 
new  credit  assistance  provided  in  the 
form  of  direct  loans  or  loan  guarantees. 
The  subsidy  cost  will  be  the  estimated 
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long  term  cost  to  the  Government  of  the 

loan  or  loan  guarantee.  The  subsidy  cost 
associated  with  each  direct  loan  or  loan 
guarantee,  which  the  Administrator 
must  set  aside,  may  be  hmded  by 
Federal  appropriations,  direct  payment 
of  a  Credit  Risk  Premium  by  the 
Applicant  or  a  non-Federal 
inirastructure  partner  on  behalf  of  the 
Applicant,  or  any  combination  thereof. 

§260.15    Credit  riSK  premium. 

(a)  Where  available  Federal 
appropriations  are  inadequate  to  cover 
the  subsidy  cost,  a  non-Federal 
infrastructure  partner  may  pay  to  the 
Administrator  a  Credit  Risk  Premium 
adequate  tu  cover  that  portion  of  the 
subsidy  cost  not  covered  by  Federal 
appropriations.  Where  there  is  no 
Federal  appropriation,  the  Credit  Risk 
Premium  must  cover  the  entire  subsidy 
cost. 

(b)  The  amount  of  the  Credit  Risk 
Premium  required  for  each  direct  loan 
or  loan  guarantee,  if  any,  shall  be 
established  by  the  Administrator.  The 
Credit  Risk  Premium  shall  be 
determined  based  on  the  credit  risk  and 
anticipated  recovery  in  the  event  of 
default,  including  the  recovery  of 
collateral 

(c)  The  Credit  Risk  Premium  must  be 
paid  before  the  disbursement  of  a  direct 
or  guaranteed  loan.  Where  the  borrower 
draws  down  the  direct  or  guaranteed 
loan  in  several  increments,  the  borrower 
may  pay  a  portion  of  the  total  Credit 
Risk  Premium  for  each  increment  equal 
to  the  proportion  of  that  increment  to 
the  total  amount  of  the  direct  or 
guaranteed  loan. 

(d)  Each  direct  loan  and  loan 
guarantee  made  by  the  Administrator 
will  be  included  in  one  cohort  of  direct 
loans  or  one  cohort  of  loan  guarantees, 
respectively,  made  during  that  same 
fiscal  vear,  or  longer  period,  as  may  be 
determined  by  the  Administrator.  When 
all  obligations  in  a  cohort  have  been 
satisfied  or  liquidated,  the  amount  of 
Credit  Risk  Premiums,  paid  by 
applicants  or  infrastructure  partners, 
remaining  in  the  cohort,  after 
deductions  made  to  mitigate  losses  from 
any  loan  or  loan  guarantee  in  the  cohort, 
together  with  interest  accrued  thereon, 
will  be  repaid  on  a  pro  rata  basis  to  each 
original  payor  of  a  Credit  Risk  Premium 
for  any  obligation  which  was  fully 
satisfied.  If  the  Administrator's  estimate 
of  the  default  risk  cost  of  each  loan  is 
accurate,  the  aggregate  of  Credit  Risk 
Premiums  associated  with  each  cohort 
of  loans  will  fully  offset  all  losses  in  the 
cohort  and  none  will  remain  to  be 
returned  to  the  payees. 


Subpart  B — FRA  Policies  And 
Procedures  For  Evaluating 
Applications  For  Financial  Assistance 

§260.17     Credit  risk  premium  analysis 

(a)  When  Federal  ?ppropriatious  are 
not  available  to  cover  the  total  subsidy 
cost,  the  .administrator  will  determine 
the  Credit  Risk  Premium  necessary  for 
each  direct  loan  or  loan  guarantee  by 
estimating  the  credit  risk  and  the 
potential  recovery  in  the  event  of  a 
default  of  each  project  evaluating  the 
factors  described  in  paragraphs  (b)  and 
(c)  of  this  section 

(b)  Establishing  the  credit  risk. 

(1)  Where  an  Applicant  has  received 
a  recent  credit  rating  from  one  or  more 
nationally  recognized  rating  agencies, 
that  rating  will  be  used  to  estimate  the 
credit  risk. 

(2)  Where  an  Applicant  has  not 
received  a  credit  rating  from  a  credit 
rating  agency,  the  Administrator  will 
determine  the  credit  risk  based  on  an 
evaluation  of  the  following  factors: 

(i)  Business  risk,  based  on 
Applicant's: 

(A)  Industry  outlook; 

(B)  Market  position; 

(C)  Management  and  financial 
policies; 

(D)  Capital  expenditures;  and 

(E)  Operating  efficiency, 
(ii)  Financial  risk,  based  on 

Applicant?s  past  and  projected: 

(A)  Profitability; 

(B)  Liquidity; 

(C)  Financial  strength; 

(D)  Size:  and 

(E)  Level  of  capital  expenditures;  and 
(iii)  Project  risk,  based  on  the 

proposed  project's: 

(A)  Potential  for  improving  revenues, 
profitability  and  cash  flow  from 
operations;  and 

(B)  Reliance  on  third  parties  for 
success. 

(c)  The  potential  recovery  in  the  event 
of  a  default  will  be  based  on: 

(1)  The  nature  of  the  Applicant's 
assets;  and 

(2)  Liquidation  value  of  the  collateral 
offered,  including  the  terms  and 
conditions  of  the  lien  securing  the 
collateral. 

§260.19     Preapplication  meeting. 

Potential  Applicants  may  request  a 
meeting  with  the  FR.^  Associate 
.\dministrator  for  Railroad  Development 
to  discuss  the  nature  of  the  project  being 
considered.  Applicants  must  be 
prepared  to  provide  at  least  the 
following  information: 

(aj  Applicant's  name,  address,  and 
contact  person: 

(h)  Name  of  the  proposed 
infrastructure  partner{s),  if  any. 


including  the  identification  of  potential 
amounts  of  funding  from  each; 

(c)  Amount  of  the  direct  loan  or  loan 
guarantee  request,  and  a  description  of 
the  technical  aspects  of  the  project 
including  a  map  of  the  existing  railroad 
lines  with  the  location  of  the  project 
indicated; 

(d)  Brief  description  and  estimate  of 
the  economic  impact,  including  future 
demand  for  service,  improvements  that 
can  be  achieved,  the  project's  relation  to 
the  priorities  listed  in  §  260.7,  along 
with  any  feasibility,  market  or  other 
studies  that  may  have  been  done  as 
attachments; 

(e)  Amoimt  of  Applicant's  equity  and 
a  description  of  coUateral  offered,  with 
estimated  values,  including  the  basis  of 
such,  to  be  offered  as  security  for  the 
loan; 

(f)  If  applicable,  the  names  and 
addresses  of  the  Applicant's  parent, 
affiliates,  and  subsidiary  corporations,  if 
any,  and  a  description  of  the  ownership 
relationship  and  the  level  of  guarantee, 
if  any,  to  be  offered; 

(g)  For  existing  companies,  a  current 
balance  sheet  and  an  income  statement 
not  more  than  90  days  old  and  financial 
statements  for  the  borrower  and  any 
parent,  affiliates,  and  subsidiaries  for  at 
least  the  four  most  recent  years;  and 

(h)  Information  relevant  to  the 
potential  environmental  impacts  of  the 
project  in  the  context  of  applicable 
Federal  law. 

Subpart  C— Applications  tor  Financial 
Assistance 

§260.21     Eligibilltir. 

The  Administrator  may  make  a  direct 
loan  to  an  Applicant,  or  guarantee  the 
payment  of  the  principal  balance  and 
any  interest  of  an  obUgation  of  an 
Applicant  prior  to,  on,  or  ^fter  the  date 
of  exec-ution  or  the  date  o^  disbursement 
of  such  obligation,  if  the  proceeds  of 
such  direct  loan  or  obligation  shall  be, 
or  have  been,  used  by  the  Applicant  for 
the  eligible  purposes  listed  in 
§  260.5(a)(1),  (2),  and  (3). 

§  260.23     Form  and  content  of  application 
generally. 

Each  application  shall  include,  in  the 
order  indicated  and  identified  by 
applicable  paragraph  numbers  and 
letters  corresponding  to  those  used  in 
this  section,  the  following  information: 

(a)  Full  and  correct  name  and 
principal  business  address  of  the 
Applicant; 

(b)  Date  of  Applicant's  incorporation, 
or  organization  if  not  a  corporation,  and 
name  of  the  government.  State  or 
territory  under  the  laws  of  which  it  was 
incorporated  or  organized.  If  Applicant 
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is  a  partnership,  association,  or  other 
form  of  organization  other  than  a 
corporation,  a  hill  description  of  the 
organization  should  be  furnished; 

(c)  Name,  title,  and  address  of  the 
person  to  whom  correspondence 
regarding  the  application  should  be 
addressed. 

(d)  A  statement  of  whether  the  project 
involves  another  railroad  or  other 
participant,  through  joint  execution, 
coordination,  or  otherwise;  if  so, 
description  of  the  relative  participation 
of  Applicant  and  such  other  railroad  or 
participant,  including  financial 
statements  (if  applicable)  and  financing 
arrangements  of  each  participant, 
portion  of  the  work  to  be  performed  by 
each  participant,  and  anticipated  level 
of  usage  of  the  equipment  or  facility  of 
each  participant  when  the  work  is 
completed,  along  with  a  statement  by  a 
responsible  officer  or  official  of  the 
other  railroad  or  participant  that  the 
information  provided  reflects  their 
agreement  on  these  matters; 

(e)  A  detailed  description  of  the 
amount  and  timing  of  the  financial 
assistance  that  is  being  requested  and  its 
purpose  or  purposes,  including: 

(1)  Detailed  description  of  the  project 
and  its  purpose  or  purposes; 

(2)  A  description  of  all  facilities  or 
equipment  and  the  physical  condition 
of  such  facilities  or  equipment  included 
in  or  directly  affected  by  the  proposed 
project; 

(3)  Each  part  or  sub-part  into  which 
the  project  may  reasonably  be  divided 
and  the  priority  and  schedule  of 
expenditure  for  each  part  or  sub-part; 
and 

(4)  Proposed  dates  of  commencement 
and  completion  of  the  project  and 
estimated  timing  of  the  expenditiire  of 
the  proceeds  of  the  obligation; 

(5)  A  map  of  Applicant's  existing 
railroad  with  location  of  project 
indicated,  if  appropriate. 

(f)  A  listing  and  description  of  the 
collateral  to  be  offered  the 
Administrator  in  connection  with  any 
financial  assistance  provided; 
.A.pplicant's  opinion  of  the  value  of  this 
security  and  the  basis  for  such  opinion; 
in  the  case  of  leased  equipment  to  be 
rehabilitated  or  improved  with  the 
proceeds  of  the  obligation  proposed  to 
be  guaranteed,  Applicant  shall  state,  in 
addition  to  the  above,  whether  the  lease 
provides  for,  or  the  lessor  will  permit, 
encumbrance  of  the  leasehold  or 
subordination  of  the  lessor's  interest  in 
the  equipment  to  the  Administrator; 

(g)  A  statement,  in  summary  form, 
showing  financial  obligations  to  or 
claims  against  the  United  States  or 
obligations  for  which  the  United  States 
is  guarantor,  if  any.  by  Applicant  or  any 


affiliated  corporate  entity  of  the 
Applicant  or  the  Applicant's  parent  as 
of  the  date  of  the  application,  including: 

(1)  Status  of  any  claims  under 
litigation;  and 

(2)  Any  other  debits  or  credits  existing 
between  the  Applicant  and  the  United 
States,  showing  the  department  or 
agency  involved  in  such  loans,  claims 
and  other  debts; 

(h)  To  the  extent  such  information  is 
available,  an  analysis  that  includes: 

(1)  a  statement,  together  with 
supporting  evidence  including  copies  of 
all  market  analyses  and  studies  that 
have  been  performed  to  determine 
present  and  futxu-e  demand  for  rail 
services  or  facilities,  that  the  financing 
is  justified  by  present  and  futiire 
probable  demand  for  rail  services  or 
facilities,  will  meet  existing  needs  for 
such  services  or  facilities,  and  will 
provide  shippers  or  passengers  with 
improved  service; 

(2)  Description  of  the  impact  of  the 
project  upon  the  projected  freight  or 
passenger  traffic  to  be  originated, 
terminated,  or  carried  by  the  Applicant 
for  at  least  the  five  years  immediately 
following  completion  of  the  project; 

(3)  Explanation  of  the  manner  in 
which  the  project  will  increase  the 
economical  and  efficient  utilization  of 
equipment  and  facilities;  and 

(4)  Description  of  cost  savings  or  any 
other  benefit  which  would  accrue  to  the 
Applicant  from  the  project; 

(i)  A  statement  as  to  how  the  project 
will  contribute  to,  or  enhance,  the  safe 
operation  of  the  railroad,  considering 
such  factors  as  the  occupational  safety 
and  health  of  the  employees  and  the 
improvement  of  the  physical  and  other 
conditions  that  have  caused  or  may 
cause  serious  injury  or  loss  of  life  to  the 
public  or  significant  property  damage; 

(j)  A  statement  of  the  Applicant's 
maintenance  program  for  its  entire  rail 
system  and  planned  maintenance 
program  for  the  equipment  or  facilities 
financed  by  the  proceeds  of  the 
financial  assistance; 

(k)  A  certified  statement  in  the  form 
contained  in  §  260.31(d)  that  Applicant 
will  pay  to  the  Administrator,  in 
accordance  with  §  260.11,  the 
investigation  charge  with  respect  to  the 
application. 

(1)  Information  relevant  to  the 
potential  environmental  impacts  of  the 
project  in  the  context  of  applicable 
Federal  laws; 

(m)  Any  additional  information  that 
the  Applicant  deems  appropriate  to 
convey  a  full  and  complete 
understanding  of  the  project,  the 
project's  relations  to  the  priorities  listed 
in  §  260.7,  and  its  impact,  or  to  assist 


the  Administrator  in  making  the 
statutorily  prescribed  findings:  and 

(n)  Any  other  information  which  the 
Administrator  may  deem  necessary 
concerning  an  application  filed  under 
this  part. 

(0)  Railroad  applicants  must  also 
submit  a  copy  of  application  for 
financing  for  the  project  in  the  private 
sector,  including  terms  requested,  from 
at  least  one  commercial  lender,  and  its 
response  refusing  to  provide  such 
financing. 

§260.25     Additional  information  for 
Applicants  not  having  a  credit  rating. 

Each  application  submitted  by 
Applicants  not  having  a  recent  credit 
rating  from  one  or  more  nationally    • 
recognized  rating  agencies  shall  include, 
in  the  order  indicated  and  identified  by 
applicable  numbers  and  letters 
corresponding  to  those  used  in  this 
section,  the  following  information: 

(a)  A  narrative  statement  detailing 
management's  business  plan  to  enhance 
Applicant's  ability  to  provide  rail 
services  including  a  discussion  of  the 
following: 

(1)  Applicant's  current  and 
prospective  traffic  base,  including  by 
commodity  and  geographic  region, 
major  markets  served,  major  interchange 
points,  and  market  development  plans; 

(2)  Applicant's  current  operating 
patterns,  and  plans,  if  any,  to  enhance 
its  ability  to  serve  its  current  and 
prospective  traffic  base; 

(3)  System-wide  plans  to  maintain 
equipment  and  rights-of-way  at  current 
or  improved  levels:  and 

(4)  Specific  plans  for  rationalization 
of  marginal  or  uneconomic  services; 

(b)  Detailed  financial  information, 
including: 

(1)  Financial  statements  prepared  by  a 
Certified  Public  Accountant  (audited,  if 
available),  for  the  four  calendar  years 
immediately  preceding  the  date  of  filing 
of  the  application,  including: 

(i)  A  copy  of  Applicant's  most  recent 
year-end  general  balance  sheet  and  a 
copy  of  .Applicant's  most  recent 
unaudited  general  balance  sheet:  and 

(u)  Applicant's  most  recent  annual 
income  statement  and  a  spread  sheet 
showing  unaudited  monthly  and  year- 
to-date  income  statement  data  up  to  the 
date  the  application  is  filed; 

(2)  Projected  financial  statements, 
including  spread  sheets  showing  for 
each  of  the  four  years  subsequent  to  the 
year  in  which  the  application  is  filed, 
both  before  and  after  giving  effect  to  the 
proceeds  of  the  assistance  requested  in 
the  application: 

(i)  Forecasted  aimual  income 
statement; 

(ii)  Forecasted  year-end  balance 
sheets.  These  spread  sheets  shall  be 
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accompanied  by  a  statement  setting 
forth  the  bases  for  such  forecasts;  and 

(iii)  A  spread  sheet  showing  changes 
m  financial  position  for  the  year  in 
which  the  application  is  filed,  including 
the  period  ending  on  the  date  of  the 
application  based  upon  actual  data  and 
the  period  from  the  date  of  the 
application  to  the  end  of  the  year,  based 
upon  estimated  and  forecasted  data; 

(c)  Capital  spending  plans  for  the  next 
five  vears: 

(d)  Cash  flow  projections; 

(e)  Contingency  plans  for  termination 
of  the  project  before  completion,  if 
necessary;  and 

(f)  A  narrative  description  of 
Applicant's  management  team, 
including: 

(1}  Rail  experience  of  top 
management; 

(2)  Management's  plans  for  achieving 
growth  and  its  long-term  capital 
spending  plan;  and 

(3)  A  narrative  description  of 
Applicant's  workforce  and  the  historical 
rate  of  employee  turnover 

§  260.27    Additional  information  for  loan 
guarantees. 

Applications  for  a  loan  guarantee 
shall  also  include  in  the  order  indicated 
and  identified  by  applicable  numbers 
and  letters  corresponding  to  those  used 
in  this  section,  the  following 
information: 

(a)  With  respect  to  each  existing 
obligation  to  be  refinanced  or  proposed 
obligation: 

{ 1 J  A  certified  copy  of  proposed  or 
executed  obligation  agreements; 

(2)  A  detailed  description  of  the 
obligation,  and  a  description  of  the 
series  or  issue  of  which  the  obligation 
is,  or  will  be.  a  part,  including: 

(i)  Effective  date,  or  anticipated 
effective  date; 

(ii)  Where  a  guarantee  is  sought  for  an 
outstanding  obligation  being  refinanced, 
actual  effective  rate  of  interest;  or  where 
the  obligation  is  new,  the  terms  of  the 
proposed  obligation  including  the 
proposed  effective  rate  of  interest;  and 

(iii)  All  related  documents,  whether 
executed  or  proposed; 

(3)  For  an  existing  obligation,  the 
Applicant's  payment  history  on  that 
obligation;  and 

(b)  With  respect  to  each  existing 
Lender,  Holder,  or  prospective  Lender, 
a  statement  as  to: 

(1)  Full  and  correct  name  and 
principal  business  address; 

(2)  Reference  to  applicable  provisions 
of  law  and  the  charter  or  other 
governing  instruments  conferring 
authority  to  do  business  on  the  Lender, 
Holder,  or  prospective  Lender; 

(3)  Brief  statement  of  the 
circumstances  and  negotiations  leading 


to  the  agreement  by  the  Lende'r,  Holder, 
or  prospective  Lender  to  make  the  loan; 

(4)  Brief  statement  of  the  nature  and 
extent  of  anv  affiliation  or  business 
relationship  between  the  Lender, 
Holder,  or  prospective  Lender  and  the 
Applicant  or  any  of  Applicant's 
directors,  partners,  or  principal 
executive  officers;  and. 

(5)  Full  and  complete  statement  of  all 
sums  to  be  provided  by  the  Lender  or 
Holder,  or  to  be  provided  bv  the 
prospective  Lender  in  connection  with 
the  proposed  obligation  including: 

(i)  Name  and  address  of  each  person 
to  whom  the  payment  has  been  made  or 
will  be  made  and  nature  of  any 
affiliation,  association,  or  pnor  business 
relationship  between  any  person  named 
in  this  paragraph  and  the  Lender. 
Holder  or  prospective  Lender  or  any  of 
its  directors,  partners,  or  officers;  and 

(ii)  Amount  of  the  cash  payment,  or 
the  nature  and  value  of  other 
consideration. 

§260.29    Third  party  consultants 

Applicants  may  utilize  independent 
third-party  consultants  to  prepare  a 
financial  evaluation  of  the  proposed 
project  and  the  applicant,  if  approved 
by  FR.'\  Providing  such  an  evaluation 
would  greatly  assist  FTl^\  in  the 
evaluation  of  the  application  and  would 
significantly  reduce  the  time  necessary 
for  FRA  to  process  the  application.  We 
encourage  the  use  of  third  party 
consultants 

§  260.31     Execution  and  filing  of  the 
application. 

ial  The  original  application  shall  bear 
the  date  of  execution,  be  signed  in  ink 
by  or  on  behalf  of  the  Applicant,  and 
shall  bear  the  corporate  seal  in  the  case 
of  an  Applicant  which  is  a  corporation. 
Execution  shall  be  by  all  partners  if  a 
partnership,  unless  satisfactory 
evidence  is  furnished  of  the  authority  of 
a  partner  to  bind  the  partnership,  or  if 
a  corporation,  an  association  or  other 
similar  form  of  organization,  by  its 
president  or  other  executive  officer 
having  knowledge  of  the  matters  therein 
set  forth  Persons  signing  the 
application  on  behalf  of  the  Applicant 
shall  also  sign  a  certificate  in  form  as 
follows; 

(Name  of  official)  certifies  that  he  or  she  is 
the  (Title  of  official)  of  the  (Name  of 
Applicant);  that  he  or  she  is  authorized  on 
the  part  of  the  Applicant  to  sign  and  file  with 
the  Administrator  this  application  and 
exhibits  attached  thereto;  that  the  consent  of 
all  parties  whose  consent  is  required,  by  law 
or  by  binding  commitment  of  the  AppHcant, 
in  order  to  make  this  application  has  been 
given;  that  he  or  she  has  carefully  examined 
all  of  the  statements  contained  in  such 
application  and  the  exhibits  attached  thereto 


and  made  a  part  thereof  relating  to  the 
aforesaid  (Name  of  Applicant);  that  he  or  she 
has  knowledge  of  the  matters  set  forth  therein 
and  that  all  such  statements  made  and 
matters  set  forth  therein  are  true  and  correct 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief;  and  that  Applicant 
will  pay  the  balance  of  the  investigation 
charge  in  accordance  with  §  260.11. 
(Signatin-e  of  official) 
(Date) 

(b)  There  shall  be  made  a  part  of  the 
original  application  the  following 
certificate  by  the  Chief  Financial  Officer 
or  equivalent  officer  of  the  Applicant: 

(Name  of  officer)  certifies  that  he  or  she  is 
(Title  of  officer)  of  (Name  of  Applicant);  that 
he  or  she  has  supervision  over  the  books  of 
accounts  and  other  financial  records  of  the 
affected  Applicant  and  has  control  over  the 
manner  in  which  they  are  kept;  that  such 
accounts  are  maintained  in  good  faith  in 
accordance  with  the  effective  accounting 
practices;  that  such  accounts  are  adequate  to 
assure  that  proceeds  from  the  financing  being 
requested  will  be  used  solely  and  specifically 
for  the  purposes  authorized;  that  he  or  she 
has  examined  the  financial  statements  and 
supporting  schedules  included  in  this 
application  and  to  the  best  of  his  or  her 
knowledge  and  belief  those  statements 
accurately  reflect  the  accounts  as  stated  in 
the  books  of  account;  and  that,  other  than  the 
matters  set  forth  in  the  exceptions  attached 
to  such  statements,  those  financial  statements 
and  supporting  schedules  represent  a  true 
and  complete  statement  of  the  financial 
position  of  the  Applicant  and  that  there  are 
no  undisclosed  assets,  liabilities, 
commitments  to  purchase  property  or 
securities,  other  commitments,  litigation  in 
the  courts,  contingent  rental  agreements,  or 
other  contingent  transactions  which  might 
materially  affect  the  financial  position  of  the 
Applicant. 

(Signature  of  official) 

(Date) 

(c)  The  Applicant  shall  pay  the 
investigation  charge  in  accordance  with 
§260.11. 

(d)  The  application  shall  be 
accompanied  by  a  transmittal  letter  in 
form  as  follows: 

Federal  Railroad  Administrator,  c/o 

Associate  Administrator  for  Railroad 
Development,  Federal  Railroad 
Administration,  Washington,  D.C.  20590 
Re:  Application  for  financial  assistance 
under  the  Railroad  Rehabilitation  and 
Improvement  Financing  Program. 
Dear  Sir  or  Madam:  Being  duly  authorized 
by  (jointly  and  severally/if  more  than  one) 
(the  "Applicant")  to  convey  the 
understandings  hereinafter  set  forth,  I 
respectfully  submit  this  application  and 
remit  its  investigation  fee  in  the  amount 
equal  to  one-half  the  total  investigation  fee 
established  by  the  Administrator.  By  this 
filing.  Applicant  requests  the  Administrator 
to  investigate  the  application  and  make  the 
necessar>'  findings  upon  which  Applicant's 
eligibility  for  a  direct  loan  or  loan  guarantee 
may  be  determined.  Applicant  understands 
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that  neither  the  acceptance  of  this  filing,  the 
deposit  of  the  investigation  charge,  nor  the 
commencement  of  an  investigation 
acknowledges  the  sufficiency  of  the 
application's  form,  content  or  merit. 
Furthermore,  Applicant  understands  that  the 
Administrator  will  incur  numerous  expenses 
by  this  filing  with  respect  to  the  investigation 
of  the  application,  the  appraisal  of  security 
being  offered,  and  the  maJcing  of  the 
necessary  determinations  and  findings,  and 
promises  to  pay,  within  60  days,  the 
remainder  of  the  investigation  fee  required  by 
the  Administrator.  Applicant  understands 
that  the  Administrator  will  establish  the 
amount  of  Credit  Risk  Premium  due  from 
Applicant,  if  any,  as  provided  in  §260.15. 
Applicant  agrees  to  pay  such  Credit  Risk 
Premium  prior  to  the  disbursement  of  direct 
or  guaranteed  loan,  as  appropriate.  Such 
Credit  Risk  Premium  may  be  refunded  as 
provided  in  §260.15. 

Respectfully  submitted. 
Applicant(s) 
Seal(s)  by  Its(Their). 

(e)  The  original  application  and 
supporting  papers,  and  two  copies 
thereof  for  the  use  of  the  Administrator, 
shall  be  filed  with  the  Associate 
Administrator  for  Railroad  Development 
of  the  Federal  Railroad  Administration, 
1120  Vermont  Ave.,  NW.,  MailStop  20, 
Washington,  DC  20590.  Each  copy  shall 
bear  the  dates  and  signatures  that 
appear  in  the  original  and  shall  be 
complete  in  itself,  but  the  signatures  in 
the  copies  may  be  stamped  or  typed. 

§  260.33    Information  requests. 

If  an  Applicant  desires  that  any 
information  submitted  in  its  application 
or  any  supplement  thereto  not  be 
released  by  the  Administrator  upon 
request  from  a  member  of  the  public,  the 
Applicant  must  so  state  and  must  set 
forth  any  reasons  why  such  information 
should  not  be  released,  including 
particulars  as  to  any  competitive  harm 
which  would  probably  result  from 
release  of  such  information.  The 
Administrator  will  keep  such 
information  confidential  to  the  extent 
permitted  bv  law. 

§260.35     Environmental  assessment. 

(a)  The  provision  of  financial 
assistance  by  the  Administrator  under 
this  Part  is  subject  to  a  variety  of 
environmental  and  historic  preservation 
statutes  and  implementing  regulations 
including  the  National  Environmental 
Policy  Act  ("NEPA  ")  (42  U.S.C.  4332  et 
seq).  Section  4{f)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  303(c)). 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470(0),  the  Coastal  Zone 
Management  Act  (16  U.S.C.  1451),  and 
the  Endangered  Species  Act  (16  U.S,C. 
1531).  Appropriate  enviromnental/ 
historic  preservation  documentation 
must  be  completed  and  approved  by  the 


Administrator  prior  to  a  decision  by  the 
Administrator  on  the  applicant's 
financial  assistance  request.  FRA's 
"Procedures  for  Considering 
Environmental  Impacts"  ("FRA's 
Environmental  Procedures")  (65  FR 
28545  (May  26.  1999))  or  any 
replacement  environmental  review 
procedures  that  the  FRA  may  later  issue 
and  the  NEPA  regulation  of  the  Council 
on  Environmental  Quality  ("CEQ 
Regulation")  (40  CFR  Part  1500)  will 
govern  the  FRA's  compliance  with 
applicable  environmental/historic 
preservation  review  requirements. 

(b)  The  Administrator,  in  cooperation 
with  the  applicant,  has  the 
responsibility  to  manage  the  preparation 
of  the  appropriate  environmental 
docvunent.  The  role  of  the  applicant  will 
be  determined  by  the  Administrator  in 
accordance  with  the  CEQ  Regulation 
and  Environmental  Procedures. 

(c)  Depending  on  the  type,  size  and 
potential  environmental  impact  of  the 
project  for  which  the  applicant  is 
seeking  financial  assistance,  FRA  will 
need  to  determine  whether  the  project  is 
categorically  excluded  from  detailed 
environmental  review  under  FRA's 
Environmental  Procedures  and,  if  not.  to 
prepare  or  have  prepared  an 
Environmental  Assessment  leading  to 
an  Environmental  Impact  Statement 
(EIS)  or  a  Finding  of  No  Significant 
Impact.  At  the  discretion  of  the 
Adininistrator,  Applicants  may  be 
required  to  prepare  and  submit  an 
environmental  assessment  of  the 
proposed  project  or  to  submit  adequate 
docimientation  to  support  a  finding  that 
the  project  is  categorically  excluded 
from  detailed  environmental  review.  If 
the  applicant  is  a  public  agency  that  has 
statewide  jurisdiction  or  is  a  local  unit 
of  government  acting  through  a 
statewide  agency,  and  meets  the 
requirements  of  section  102(2)(D)  of 
NEPA.  the  applicant  may  be  requested 
to  prepare  the  EIS  and  other 
environmental  docmnents  under  the 
Administrator's  guidance. 

(d)  Applicants  are  strongly  urged  to 
consult  with  the  Associate 
Administrator  for  Railroad  Development 
at  the  earliest  possible  stage  in  project 
development  in  order  to  assure  that  the 
environmental/historic  preservation 
review  process  can  be  completed  in  a 
timely  maimer. 

(e)  Applicants  may  not  initiate  any 
activities  that  would  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives  in 
advance  of  the  completion  of  the 
enviroimiental  review  process.  This 
does  not  preclude  development  by 
applicants  of  plans  or  designs  or 
performance  of  other  work  necessary  to 


support  the  application  for  financial 
assistance. 

Subpart  D — Standards  for  Maintenance 
of  Facilities  Involved  in  the  Project 

§260.37     ApplJcabiiity. 

This  subpart  prescribes  standards 
governing  the  maintenance  of  facilities 
that  are  being,  or  have  been,  acquired, 
rehabilitated,  improved,  or  constructed 
with  the  proceeds  of  a  direct  loan  or  a 
guaranteed  loan  issued  under  this  part 
for  the  period  during  which  any  portion 
of  the  principal  or  interest  of  such 
obligation  remains  unpaid. 

§260.39    Maintenance  standards. 

(a)  When  the  proceeds  of  a  direct  loan 
or  an  obligation  guaranteed  by  the 
Administrator  under  this  part  are,  or 
were,  used  to  acquire,  rehabilitate, 
improve  or  construct  track,  roadbed, 
and  related  structures.  Borrower  shall, 
as  long  as  any  portion  of  the  principal 
or  interest  of  such  obligation  remains 
unpaid,  maintain  such  facilities  in  at 
least  the  highest  track  class,  as  defined 
by  FRA  Track  Safety  Standards  in  part 
213  of  this  chapter,  specified  in  the 
Application  at  which  the  rehabilitated, 
improved,  acquired,  or  constructed 
track  is  to  be  operated  upon  completion 
of  the  project. 

fb)  When  the  proceeds  of  a  direct  loan 
or  an  obligation  guaranteed  by  the 
Administrator  under  this  part  are,  or 
were,  used  for  equipment  or  facilities, 
the  Borrower  shall,  during  the  period  in 
which  any  portion  of  the  principal  or 
interest  in  such  obligation  remains 
unpaid,  maintain  such  equipment  or 
facilities  in  a  manner  consistent  with 
sound  engineering  and  maintenance 
practices  and  in  a  condition  that  will 
permit  the  level  of  use  that  existed  upon 
completion  of  the  acquisition, 
rehabilitation,  improvement  or 
construction  of  such  equipment  or 
facilities. 

§260.41     Inspection  and  reporting. 

(a)  Equipment  or  facilities  subject  to 
the  provisions  of  this  subpart  may  be 
inspected  at  such  times  as  the 
Administrator  deems  necessary  to 
assure  compliance  with  the  standards 
set  forth  in  §260.39.  Each  Borrower 
shall  permit  representatives  of  the  ¥K.\ 
to  enter  upon  its  property  to  inspect  and 
examine  such  facilities  at  reasonable 
times  and  in  a  reasonable  manner.  Such 
representatives  shall  be  permitted  to  use 
such  testing  devices  as  the 
Administrator  deems  necessary  to 
insiu-e  that  the  maintenance  standards 
imposed  by  this  subpart  are  being 
followed. 

(b)  Each  Borrower  shall  submit 
annually  to  the  Administrator  financial 
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records  and  other  documents  detailing 
the  maintenance  and  inspections 
performed  which  demonstrate  that  the 
Borrower  has  complied  with  the 
standards  in  §260.39. 

§  260.43     Impact  on  other  laws. 

Standards  issued  under  this  subpart 
shall  not  be  construed  to  relieve  the 
Borrower  of  any  obligation  to  comply 
with  any  other  Federal,  State,  or  local 
law  or  regulation. 

Subpart  E — Procedures  To  Be 
Followed  in  the  Event  of  Default 

§260.45     Events  of  default  for  guaranteed 
loans. 

(a)  If  the  Borrower  is  more  than  30 
days  past  due  on  a  payment  or  is  in 
violation  of  any  covenant  or  condition 
of  the  loan  documents  and  such 
violation  constitutes  a  default  under  the 
provisions  of  the  loan  documents, 
Lender  must  notif\-  the  Administrator  in 
writing  and  must  continue  to  submit 
this  information  to  the  Administrator 
each  month  until  such  time  as  the  loan 
is  no  longer  in  default;  and  the 
Administrator  will  pay  the  Lender  of  the 
obligation,  or  the  Lenders's  agent,  an 
amount  equal  to  the  past  due  interest  on 
the  guaranteed  portion  of  the  defaulted 
loan.  This  payment  will  in  no  way 
reduce  the  Borrower's  obligation  to  the 
Lender  to  make  all  payments  of 
principal  and  interest  in  accordance 
with  the  note.  If  the  loan  is  brought 
current,  the  Lender  will  repay  to  the 
Agency  any  interest  payments  made  by 
the  Agency,  plus  accrued  interest  at  the 
note  rate. 

(b)  If  the  default  has  continued  for 
more  than  90  days,  the  Administrator 
will  pay  to  the  Lender,  or  the  Lender's 
agent,  90  percent  of  the  unpaid 
guaranteed  principal.  If,  subsequent  to 
this  payment  being  made,  the  default  is 
cured  and  liquidation  is  no  longer 
appropriate,  the  Lender  will  repay  such 
funds  to  the  Administrator,  plus  interest 
at  the  note  rate. 

(c)  After  the  default  has  continued  for 
more  than  90  days,  the  Lender  shall 
expeditiously  submit  to  the 
Administrator,  in  writing,  its  proposed 
detailed  plan  to  resolve  the  default  by 
liquidating  the  collateral  or  by  any  other 
means  If  the  resolution  will  require  the 
liquidation  of  the  collateral,  then  the 
Lender's  plan  shall  include: 

(1)  Proof  adequate  to  establish  that  the 
Lender  is  legally  in  possession  of  the 
obligation,  or  is  the  agent  for  a  Holder 
who  is  legally  in  possession  of  the 
obligation,  and  a  statement  of  the 
current  loan  balance  and  accrued 
interest  to  date  and  the  method  of 
computing  the  interest; 


(2)  A  full  and  complete  list  of  all 
collateral,  including  any  personal  and 
corporate  guarantees; 

(3)  The  recommended  liquidation 
methods  for  making  the  maximum 
collection  possible  and  the  justification 
for  such  methods,  including 
recommended  action  for  acquiring  and 
disposing  of  all  collateral  and  collecting 
from  any  guarantors; 

(4)  Necessary  steps  for  preservation  of 
the  collateral; 

(5)  Copies  of  the  Borrower's  latest 
available  financial  statements; 

(6)  Copies  of  any  guarantor's  latest 
available  financial  statements; 

(7)  An  itemized  list  of  estimated 
liquidation  expenses  expected  to  be 
incurred  along  with  justification  for 
each  expense; 

(8)  A  schedule  to  periodically  report 
to  the  FRA  on  the  progress  of 
liquidation; 

(9)  Proposed  protective  bid  amounts 
on  collateral  to  be  sold  at  auction  and 

a  breakdown  to  show  how  the  amounts 
were  determined; 

(10)  If  a  voluntary  conveyance  is 
considered,  the  proposed  amount  to  be 
credited  to  the  guaranteed  debt; 

(11)  Legal  opinions,  as  appropriate; 

(12)  The  Lender  will  obtain  an 
independent  appraisal  on  all  collateral 
securing  the  loan  which  vdll  reflect  the 
fair  market  value  and  potential 
liquidation  value.  In  order  to  formulate 
a  liquidation  plan  that  maximizes 
recovery,  the  appraisal  shall  consider 
the  presence  of  hazardous  substances, 
petroleum  products,  or  other 
environmental  hazards,  which  may 
adversely  impact  the  market  value  of  the 
collateral;  and 

(13)  The  anticipated  expenses 
associated  with  the  liquidation  will  be 
considered  a  cost  of  liquidation. 

(d)  The  Administrator  wall  inform  the 
Lender  in  writing  whether  the 
Administrator  concurs  in  the  Lender's 
liquidation  plan.  Should  the 
Administrator  and  the  Lender  not  agree 
on  the  liquidation  plan,  negotiations 
will  take  place  between  the 
Administrator  and  the  Lender  to  resolve 
the  disagreement.  When  the  liquidation 
plan  is  approved  by  the  Administrator, 
the  Lender  will  proceed  expeditiously 
with  liquidation.  The  liquidation  plan 
may  be  modified  when  conditions 
warrant.  All  modifications  must  be 
approved  in  writing  by  the 
Administrator  prior  to  implementation. 

(e)  Lender  will  account  for  funds 
during  the  period  of  liquidation  and 
will  provide  the  Administrator  with 
reports  at  least  quarterly  on  the  progress 
of  liquidation  including  disposition  of 
collateral,  resulting  costs,  and 
additional  procedures  necessary  for 


successful  completion  of  the 
liquidation. 

(f)  Within  3D  days  after  final 
liquidation  of  all  collateral,  the  Lender 
will  prepare  and  submit  to  the 
Administrator  a  final  report  in  which 
the  Lender  must  account  for  all  funds 
dining  the  period  of  liquidation, 
disposition  of  the  collateral,  all  costs 
incurred,  and  any  other  information 
necessary  for  the  successful  completion 
of  liquidation.  Upon  receipt  of  the  final 
accounting  and  report  of  loss,  the 
Administrator  may  audit  all  appUcable 
doctimentation  to  confirm  the  final  loss. 
The  Lender  will  make  its  records 
available  and  othenvise  assist  the 
Administrator  in  making  any 
investigation. 

(g)  The  Administrator  shall  be 
subrogated  to  all  the  rights  of  the 
Lender,  or  if  Lender  is  agent  for  a 
Holder  then  to  all  of  the  rights  of  the 
Holder,  with  respect  to  the  Borrower  to 
the  extent  of  the  Administrator's 
payment  to  the  Lender  under  this 
section. 

(h)  When  the  Administrator  finds  the 
final  report  to  be  proper  in  all  respects: 

(1)  All  amounts  recovered  in 
liquidation  shall  be  paid  to  the 
Administrator;  and 

(2)  The  remaining  obligation  of  the 
Administrator  to  the  Lender  under  the 
guarantee,  if  any,  will  be  paid  directly 
to  Lender  by  the  Administrator. 

(i)  The  Administrator  shall  not  be 
required  to  make  any  payment  under 
paragraphs  (a)  and  (b)  of  this  section  if 
the  Adininistrator  finds,  before  the 
expiration  of  the  periods  described  in 
such  subsections,  that  the  default  has 
been  remedied. 

(j)  The  Administrator  shall  have  the 
right  to  charge  Borrower  interest, 
penalties  and  administrative  costs, 
including  all  of  the  United  States' 
legally  assessed  or  reasonably  incurred 
expenses  of  its  counsel  and  court  costs 
in  connection  with  any  proceeding 
brought  or  threatened  to  enforce 
payment  or  performance  under 
applicable  loan  dociunents,  in 
accordance  with  OMB  Circular  A-129 
(wv\rw.whitehouse.gov/omb.),  as  it  may 
be  revised  from  time  to  time. 

§  260.47     Events  of  default  for  direct  loans. 

(a)  Upon  the  Borrower's  failure  to 
make  a  scheduled  payment,  or  upon  the 
Borrovyer's  violation  of  any  covenant  or 
condition  of  the  loan  documents  which 
constitutes  a  default  under  the 
provisions  of  the  loan  doctiments,  the 
Administrator,  at  the  Administrator's 
discretion  may: 

(1)  Exercise  any  and  all  remedies 
available  under  the  provisions  of  the 
loan  agreement  and  other  loan 
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documents,  including  any  guarantees,  or 
inherent  in  law  or  equity; 

(2)  Terminate  further  borrowing  of 
funds; 

(3)  Take  possession  of  assets  pledged 
as  collateral;  and 

(4)  Liquidate  pledged  collateral. 

fb)  The  Administrator  shall  have  the 
right  to  charge  Borrower  interest, 
penalties  and  administrative  costs, 
including  all  of  the  United  States' 
legally  assessed  or  reasonably  incurred 
expenses  of  its  counsel  and  court  costs 
in  connection  with  any  proceeding 
brought  or  threatened  to  enforce 
payment  or  performance  under 
applicable  loan  documents,  in 
accordance  with  OMB  Circular  A-129, 
as  it  may  be  revised  from  time  to  time. 

§  260.49    Avoiding  defaults. 

Borrowers  are  encouraged  to  contact 
the  Administrator  prior  to  the 
occurrence  of  an  event  of  default  to 
explore  possible  avenues  for  avoiding 
such  an  occurrence. 


Subpart  F- 
Lenders 


-Loan  Guarantees — 


§  260.51     Conditions  of  guarantee. 

(a)  The  percentage  of  the  obligation 
for  which  Applicant  seeks  a  guarantee  is 
a  matter  of  negotiation  between  the 
Lender  and  the  Applicant,  subject  to  the 
Administrator's  approval.  The 
maximum  percentage  of  the  total 
obligation  that  the  Administrator  will 
guarantee  is  80  percent.  The  amount  of 
guarantee  allowed  will  depend  on  the 
total  credit  quality  of  the  transaction 
and  the  level  of  risk  believed  to  be 
assumed  by  the  Administrator. 

(b)  A  guarantee  under  this  part 
constitutes  an  obligation  supported  by 
the  full  faith  and  credit  of  the  United 
States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  a 
Lender  or  Holder  has  actual  knowledge 
at  the  time  it  becomes  such  Lender  or 
Holder  or  which  a  Lender  or  Holder 
participates  in  or  condones.  In  addition, 
the  guarantee  will  be  unenforceable  by 
the  Lender  or  the  Holder  to  the  extent 
any  loss  is  occasioned  by  the  violation 
of  usury  laws,  negligent  servicing,  or 
failure  to  obtain  the  required  security 
regardless  of  the  time  at  which  the 
Administrator  acquires  knowledge 
thereof  Any  losses  occasioned  will  be 
unenforceable  to  the  extent  that  loan 
funds  are  used  for  purposes  other  than 
those  specifically  approved  by  FRA  in 
its  guarantee. 

(c)  The  Administrator  may  guarantee 
an  Applicant's  obligation  to  any  Lender 
provided  such  Lender  can  establish  to 
the  satisfaction  of  the  Administrator  that 
it  has  the  legal  authority  and  sufficient 


expertise  and  financial  strength  to 
operate  a  successful  lending  program. 
Loan  guarantees  will  only  be  approved 
for  Lenders  with  adequate  experience 
and  expertise  to  make,  secure,  service, 
and  collect  the  loans. 

(d)  The  Lender  may  sell  all  of  the 
guaranteed  portion  of  the  loan  on  the 
secondary  market,  provided  the  loan  is 
not  in  default,  or  retain  the  entire  loan. 

(e)  When  a  guaranteed  portion  of  a 
loan  is  sold  to  a  Holder,  the  Holder  shall 
succeed  to  all  rights  of  the  Lender  under 
the  loan  guarantee  to  the  extent  of  the 
portion  purchased.  The  Lender  will 
remain  bound  to  all  obligations  under 
the  loan  guarantee  and  the  provisions  of 
this  part.  In  the  event  of  material  fraud, 
negligence  or  misrepresentation  by  the 
Lender  or  the  Lender's  participation  in 
or  condoning  of  such  material  fraud, 
negligence  or  misrepresentation,  the 
Lender  will  be  liable  for  payments  made 
by  the  Agency  to  any  Holder. 

§  260.53     Lenders'  functions  and 
responsibilities. 

Lenders  have  the  primary 
responsibility  for  the  successful  delivery 
of  the  program  consistent  with  the 
policies  and  procedures  outlined  in  this 
part.  All  Lenders  obtaining  or  requesting 
a  loan  guarantee  from  the  Administrator 
are  responsible  for: 

(a)  lx>an  processing.  Lender  shall  be 
responsible  for  all  aspects  of  loan 
processing,  including: 

(1)  Processing  applications  for  the 
loan  to  be  guaranteed; 

(2)  Developing  and  maintaining 
adequately  documented  loan  files; 

(3)  Recommending  only  loan 
proposals  that  are  eligible  and 
financially  feasible; 

(4)  Obtaining  valid  evidence  of  debt 
and  collateral  in  accordance  with  sound 
lending  practices; 

(5)  Supervising  construction,  where 
appropriate; 

(6)  Distributing  loan  funds; 

(7)  Servicing  guaranteed  loans  in  a 
prudent  manner,  including  liquidation 
if  necessary;  and 

(8)  Obtaining  the  Administrator's- 
approval  or  concurrence  as  required  in 
the  loan  guarantee  documentation; 

(b)  Credit  evaluation.  Lender  must 
analyze  all  credit  factors  associated  with 
each  proposed  loan  and  apply  its 
professional  judgment  to  determine  that 
the  credit  factors,  considered  in 
combination,  ensure  loan  repayment. 
The  Lender  must  have  an  adequate 
underwriting  process  to  ensure  that 
loans  are  reviewed  by  other  than  the 
originating  officer.  There  must  be  good 
credit  documentation  procedures; 

(c)  Environmental  responsibilities. 
Lender  has  a  responsibility  to  become 


familiar  with  Federal  environmental 
requirements;  to  consider,  in 
consultation  with  the  prospective 
borrower,  the  potential  environmental 
impacts  of  their  proposals  at  the  earliest 
planning  stages;  and  to  develop 
proposals  that  minimize  the  potential  to 
adversely  impact  the  environment. 
Lender  must  alert  the  Administrator  to 
any  controversial  environmental  issues 
related  to  a  proposed  project  or  items 
that  may  require  extensive 
environmental  review.  Lender  must 
assist  borrowers  as  necessary  to  comply 
with  the  environmental  requirements 
outlined  in  this  part.  Additionally, 
Lender  will  assist  in  the  collection  of 
additional  data  when  the  Agency  needs 
such  data  to  complete  its  environmental 
review  of  the  proposal;  and  assist  in  the 
resolution  of  environmental  problems; 

(d)  Loan  closing.  The  Lender  will 
conduct  or  arrange  for  loan  closings; 
and 

(e)  Fees  and  Charges.  The  Lender  may 
establish  charges  and  fees  for  the  loan 
provided  they  are  similar  to  those 
normally  charged  other  Applicants  for 
the  same  type  of  loan  in  the  ordinary 
course  of  business. 

§260.55    Lender's  loan  servicing. 

(aj  The  lender  is  responsible  for 
servicing  the  entire  loan  and  for  taking 
all  servicing  actions  that  are  prudent. 
This  responsibility  includes  but  is  not 
limited  to  the  collection  of  payments, 
obtaining  compliance  with  the 
covenants  and  provisions  in  the  loan 
documents,  obtaining  and  analyzing 
financial  statements,  verification  of  tax 
payments,  and  insurance  premiums, 
and  maintaining  liens  on  collateral. 

(b)  The  lender  must  report  the 
outstanding  principal  and  interest 
balance  on  each  guaranteed  loan 
semiannually. 

(c)  At  the  Administrator's  request,  the 
Lender  will  periodically  meet  with  the 
Administrator  to  ascertain  how  the 
guaranteed  loan  is  being  serviced  and 
that  the  conditions  and  covenants  of  the 
loan  documents  are  being  enforced. 

(d)  The  Lender  must  obtain  and 
forward  to  the  Administrator  the 
Borrower's  annual  financial  statements 
within  120  days  after  the  end  of  the 
Borrower's  fiscal  year  and  the  due  date 
of  other  reports  as  required  by  the  loan 
documents.  The  Lender  must  analyze 
the  financial  statements  and  provide  the 
Agency  with  a  v\Titten  summary  of  the 
Lender's  analysis  and  conclusions, 
including  trends,  strengths,  weaknesses, 
extraordinary  transactions,  and  other 
indications  of  the  financial  condition  of 
the  Borrower. 

(e)  Neither  the  Lender  nor  the  Holder 
shall  alter,  nor  approve  any 
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amendments  of,  any  loan  instrument 
without  the  prior  written  approval  of 
the  Administrator. 

Issued  in  Washington,  DC  on  June  27. 

JdltTif  \1    Moiitoris, 

Administrator. 

(FR  Doc  nO-lR77a  Filed  7-5-00;  8:45  am] 
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DEPARTME^f^  OF  EDUCATION 

34  CFR  Part  99 

Family  Educational  Rights  and  Privacy 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
rt'yui,i?;!ins  implementing  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA).  The  amendments  are  needed 
to  implement  sections  951  and  952  of 
the  Higher  Education  Amendments  of 
1998  (HEA).  These  amendments  permit 
postsecondary  institutions  to  disclose 
certain  information  to  the  public  and  to 
parents  of  students. 

DATES:  These  regulations  are  effective 

August  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Campbell,  U.S.  Department  of 
Education,  400  Meiryland  Avenue,  SW., 
Washington,  DC  20202-4605. 
Telephone  (202)  260-3887.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  doc\unent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  On  June  1, 
1999,  the  U.S.  Department  of  Education 
(the  Department  or  we)  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  (64  FR  29532). 
In  the  preamble  to  the  NPRM,  we 
invited  interested  persons  to  submit 
comments  and  recommendations, 
particularly  on  the  proposed  regulatory 
definitions  of  "crime  of  violence"  and 
"final  results"  under  §  99.39  and  the 
provisions  concerning  nonconsensual 
disclosiue  of  information  to  parents  and 
guardians  under  §99. 31{a)(14). 

We  also  proposed  the  following  major 
changes  in  the  NPRM  to  incorporate 
statutory  provisions  added  by  the  HEA: 

•  Permit  disclosure  of  education 
records  to  authorized  representatives  of 
the  U.S.  Attorney  General  in  specified 
circiunstances. 

•  Permit  non-consensual  disclosure 
of  the  final  results  of  a  disciplinairy 
proceeding  against  a  postsecondary 
student  in  specified  circiunstances. 

•  Permit  non-consensual  disclosure 
to  parents  and  legal  guardians  of 
students  under  the  age  of  21  of 
information  regarding  a  student's 
violation  of  laws  or  policies  governing 
the  use  or  possession  of  alcohol  or  a 
controlled  substance. 


These  final  regulations  have 
significemt  changes  from  those  proposed 
in  the  NPRM.  We  have  provided  more 
detail  regarding  the  crime  of  violence 
provision.  Specifically,  we  have 
included  a  list  of  crimes  of  violence  and 
non-forcible  sex  offenses.  We  have  also 
clarified  when  results  become  "final" 
and  what  categories  of  information  may 
be  disclosed  imder  this  provision.  These 
changes  are  discussed  in  more  detail  in 
appendix  B. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  42  parties 
submitted  comments  on  the  proposed 
regulations.  In  appendix  B,  we  analyze 
and  summarize  these  comments  and 
describe  changes  to  the  regulations.  We 
discuss  substantive  issues  under  the 
sections  of  the  regulations  to  which  they 
pertain.  Generally,  we  do  not  address 
technical  cheuiges  and  other  suggestions 
that  the  law  does  not  authorize  us  to 
make. 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contain  any 
information  collection  requirements. 

Assessment  of  Educational  Impact 

In  the  NPRM,  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  Internet  at  the 
following  sites: 

http://cfco.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  for 
free  at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498,  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

You  may  also  find  these  regulations, 
as  well  as  additional  information  about 
FERPA,  on  the  following  Web  site: 

http://www.ed.gov/offices/OM/fpco/ 
Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Number  does 
not  apply.) 

List  of  Subjects  in  34  CFR  Part  99 

Administrative  practice  and 
procedure.  Education,  Information, 
Parents,  Privacy,  Records,  Reporting  and 
record-keeping  requirements.  Students. 

Dated:  June  28,  2000. 
Richard  W.  Riley, 
Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble  and  appendix  B,  the  Secretary 
amends  part  99  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  99— FAMILY  EDUCATIONAL 
RIGHTS  AND  PRIVACY 

1 .  The  authority  citation  for  part  99 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1232g,  unless 
otherwise  noted. 

2.  Section  99.1  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§99  1     To  which  educational  agencies  or 
institutions  do  these  regulations  apply? 

(a)  *   *   * 

(2)  The  educational  agency  is 
authorized  to  direct  and  control  public 
elementary  or  secondary,  or 
postsecondary  educational  institutions. 
***** 

3.  Section  99.3  is  amended  by  adding 
the  definition  of  "Dates  of  attendance", 
revising  the  definition  of  "Directory 
information",  and  by  revising  paragraph 
(b)(1)  of  the  definition  of  "Education 
records"  to  read  as  follows; 

§  99.3     What  definitions  apply  to  these 
regulations? 

***** 

Dates  of  attendance,  (a)  The  term 
means  the  period  of  time  during  which 
a  student  attends  or  attended  an 
educational  agency  or  institution. 
Examples  of  dates  of  attendance  include 
an  academic  year,  a  spring  semester,  or 
a  first  quarter. 

(b)  The  term  does  not  include  specific 
daily  records  of  a  student's  attendance 
at  an  educational  agency  or  institution. 

(Authority:  20  U.S.C.  1232g(a)(5)(A)) 

Directory  information  means 
information  contained  in  an  education 
record  of  a  student  that  would  not 
generally  be  considered  harmful  or  an 
invasion  of  privacy  if  disclosed.  It 
includes,  but  is  not  limited  to,  the 
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student's  name,  address,  telephone 
listing,  electronic  mail  address, 
photograph,  date  and  place  of  birth, 
major  field  of  study,  dates  of  attendance, 
grade  level,  enrollment  status  (e.g., 
undergraduate  or  graduate;  full-time  or 
parl-timel,  participation  m  officially 
recognized  activities  and  sports,  weight 
and  height  of  members  of  athletic  teams, 
degrees,  honors  and  awards  received, 
and  the  most  recent  educational  agency 
or  institution  attended. 

(Authority:  20  U.S.C.  1232g(a)(5)(A)) 


Education  records. 

***** 

(b)  *   *   * 

(1)  Records  that  are  kept  in  the  sole 
possession  of  the  maker,  are  used  only 
as  a  personal  memorv'  aid,  and  are  not 
accessible  or  revealed  to  any  other 
person  except  a  temporary'  substitute  for 
the  maker  of  the  record. 
***** 

4.  Section  99.5  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  99.5     What  are  the  rights  of  students? 

*  *  *  *  * 

(c)  An  individual  who  is  or  has  been 

a  student  at  an  educational  institution 
and  who  applies  for  admission  at 
another  component  of  that  institution 
does  not  have  rights  under  this  part 
with  respect  to  records  maintained  by 
that  other  component,  including  records 
maintained  in  connection  with  the 
student's  application  for  admission, 
unless  the  student  is  accepted  and 
attends  that  other  component  of  the 
institution. 
***** 

5.  Section  99.31  is  amended  by 
revising  paragraph  {a)(3).  revising 
paragraph  (a)(8),  revising  paragraph 
(a)(9)(iii).  revising  paragraph  (a)(13), 
adding  new  paragraphs  (a)(14)  and 
(a)(15).  and  revising  paragraph  (b)  and 
the  authoritv  citation  to  read  as  follows: 

§99.31     Under  what  conditions  is  prior 
consent  not  required  to  disclose 
information? 

(a)  *    *   * 

(3)  The  disclosure  is.  subject  to  the 
requirements  of  §  99.35.  to  authorized 
representatives  of — 

(i)  The  Comptroller  General  of  the 
United  States; 

(ii)  The  Attorney  General  of  the 
United  States; 

(iii)  The  Secretary;  or 

(iv)  State  and  local  educational 
authorities. 
***** 

(8)  The  disclosure  is  to  parents,  as 
defined  in  §  99.3,  of  a  dependent 


student,  as  defined  in  section  152  of  the 
Internal  Revenue  Code  of  1986. 

***** 

(9)  *    *    * 

(iii)(A)  If  an  educational  agency  or 
institution  initiates  legal  action  against 
a  parent  or  student,  the  educational 
agency  or  institution  may  disclose  to  the 
court,  without  a  court  order  or 
subpoena,  the  education  records  of  the 
student  that  are  relevant  for  the 
educational  agency  or  institution  to 
proceed  with  the  legal  action  as 
plaintiff. 

(B)  If  a  parent  or  eligible  student 
initiates  legal  action  against  an 
educational  agency  or  institution,  the 
educational  agency  or  institution  may 
disclose  to  the  court,  without  a  court 
order  or  subpoena,  the  student's 
education  records  that  are  relevant  for 
the  educational  agency  or  institution  to 
defend  itself. 
***** 

(13)  The  disclosure,  subject  to  the 
requirements  in  §  99.39,  is  to  a  victim  of 
an  alleged  perpetrator  of  a  crime  of 
violence  or  a  non-forcible  sex  offense. 
The  disclosure  may  only  include  the 
final  results  of  the  disciplinary 
proceeding  conducted  by  the  institution 
of  postsecondary  education  with  respect 
to  that  alleged  crime  or  offense.  The 
institution  may  disclose  the  final  results 
of  the  disciplinary  proceeding, 
regardless  of  whether  the  institution 
concluded  a  violation  was  committed. 

(14)(i)  The  disclosure,  subject  to  the 
requirements  in  §  99.39,  is  in 
connection  with  a  disciplinary 
proceeding  at  an  institution  of 
postsecondary  education.  The 
institution  must  not  disclose  the  final 
results  of  the  disciplinary  proceeding 
unless  it  determines  that — 

(A)  The  student  is  an  alleged 
perpetrator  of  a  crime  of  violence  or 
non-forcible  sex  offense;  and 

(B)  With  respect  to  the  allegation 
made  against  him  or  her,  the  student  has 
committed  a  violation  of  the 
institution's  rules  or  policies. 

(ii)  The  institution  may  not  disclose 
the  name  of  any  other  student, 
including  a  victim  or  witness,  without 
the  prior  written  consent  of  the  other 
student. 

(iii)  This  section  applies  only  to 
disciplinary  proceedings  in  which  the 
final  results  were  reached  on  or  after 
October  7.  1998 

(15)(i)  The  disclosure  is  to  a  parent  of 
a  student  at  an  institution  of 
postsecondary  education  regarding  the 
student's  violation  of  any  Federal,  State, 
or  local  law.  or  of  anv  rule  or  policy  of 
the  institution,  governing  the  use  or 
possession  of  alcohol  or  a  controlled 
substance  if — 


(A)  The  institution  determines  that 
the  student  has  committed  a 
disciplinary  violation  with  respect  to 
that  use  or  possession;  and 

(B)  The  student  is  under  the  age  of  21 
at  the  time  of  the  disclosure  to  the 
parent. 

(ii)  Paragraph  (a)(15)  of  this  section 
does  not  supersede  any  provision  of 
State  law  that  prohibits  an  institution  of 
postsecondary  education  from 
disclosing  information. 

(b)  Paragraph  (a)  of  this  section  does 
not  forbid  an  educational  agency  or 
institution  from  disclosing,  nor  does  it 
require  an  educational  agency  or 
institution  to  disclose,  personally 
identifiable  information  from  the 
education  records  of  a  student  to  any 
parties  under  paragraphs  (a)(1)  through 
(11),  (13),  (14),  and  (15)  of  this  section. 

(Authority:  20  U.S.C.  1232g(a)(5)(A),  (b)(1), 
(b)(2)(B),  (b)(6),  (h),  and  (i)) 

6.  Section  99.33  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  99,33     What  limitations  apply  to  the 
redisciosure  of  tnformation? 

»  •  *         *         * 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  to  disclosures  made  to  parents 
of  dependent  students  under 

§  99.31(a)(8),  to  disclosures  made 
pursuant  to  coiul  orders,  lawfully 
issued  subpoenas,  or  litigation  under 
§  99.31(a)(9),  to  disclosures  of  directory 
information  under  §  99.31(a)(ll),  to 
disclosures  made  to  a  parent  or  student 
under  §99.31(a)(12),  to  disclosures 
made  in  connection  with  a  disciplinary 
proceeding  imder  §  99.31(a)(14),  or  to 
disclosxu^s  made  to  parents  imder 
§99.31(a)(15). 
***** 

7.  A  new  section  99.39  is  added  to 
read  as  follows: 

§  99.39     What  definitions  apply  to  the 
nonconsensual  disclosure  o<  records  by 
postsecondary  educational  institutions  in 
connection  with  disciplinary  proceedings 
concerning  crimes  of  violence  or  non- 
forcible  sex  offenses? 

As  used  m  this  part: 

Alleged  peqjetrator  of  a  crime  of 
violence  is  a  student  who  is  alleged  to 
have  committed  acts  that  would,  if 
proven,  constitute  any  of  the  following 
offenses  or  attempts  to  commit  the 
following  offenses  that  are  defined  in 
appendix  A  to  this  part: 

Arson 

Assault  offenses 

Burglary 

Criminal  homicide — manslaughter  by 
negligence 

Criminal  homicide — murder  and 
nonnegligent  manslaughter 
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Destruction/damage/vandalism  of 
property 

Kidnapping/abduction 

Robbery 

Forcible  sex  offenses. 

Alleged  perpetrator  of  a  nonforcible 
sex  offense  means  a  student  who  is 
alleged  to  have  committed  acts  that,  if 
proven,  would  constitute  statutory  rape 
or  incest.  These  offenses  are  defined  in 
appendix  A  to  this  part. 

Final  results  means  a  decision  or 
determination,  made  by  an  honor  court 
or  coxmcil,  committee,  commission,  or 
other  entity  authorized  to  resolve 
disciplinary  matters  within  the 
institution.  The  disclosure  of  final 
results  must  include  only  the  name  of 
the  student,  the  violation  conunitted, 
and  any  sanction  imposed  by  the 
institution  against  the  student. 

Sanction  imposed  meems  a 
description  of  the  disciplinary  action 
taken  by  the  institution,  the  date  of  its 
imposition,  and  its  duration. 

Violation  committed  means  the 
institutional  rules  or  code  sections  that 
were  violated  and  any  essential  findings 
supporting  the  institution's  conclusion 
that  the  violation  was  committed. 

(Authority:  20  U.S.C.  1232g(b)(6)) 

8.  Section  99.63  is  revised  to  read  as 
follows: 

§  99  63     Where  are  complaints  filed? 

A  parent  or  eligible  student  may  file 
a  written  complaint  with  the  Office 
regarding  an  alleged  violation  under  the 
Act  and  this  part.  The  Office's  address 
is:  Family  Policy  Compliance  Office, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Washington, 
DC  20202^605. 

(Authority:  20  U.S.C.  1232g(g)) 

9.  Section  99.64  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  99.64    What  IS  the  complaint  procedure? 
***** 

(d)  The  Office  may  extend  the  time 
limit  in  this  section  for  good  cause 
shown. 

10.  Appendix  A  is  added  to  part  99 

to  read  as  follows: 

Appendix  A  To  Part  99 — Crimes  of 
Violence  Definitions 

Arson 

Any  willful  or  malicious  burning  or 
attempt  to  bum,  with  or  without  intent 
to  defraud,  a  dwelling  house,  public 
building,  motor  vehicle  or  aircraft, 
personal  property  of  another,  etc. 


Assault  Offenses 

An  unlawful  attack  by  one  person 
upon  another. 

Note:  By  definition  there  can  be  no 
"attempted"  assaults,  only  "completed" 
assaults. 

(a)  Aggravated  Assault.  An  unlawful 
attack  by  one  person  upon  another  for 
the  purpose  of  inflicting  severe  or 
aggravated  bodily  injury.  This  type  of 
assault  usually  is  accompanied  by  the 
use  of  a  weapon  or  by  means  likely  to 
produce  death  or  great  bodily  harm.  (It 
is  not  necessary  that  injury  result  from 
an  aggravated  assault  when  a  gun,  knife, 
or  other  weapon  is  used  which  could 
and  probably  would  result  in  serious 
injury  if  the  crime  were  successfully 
completed.) 

(b)  Simple  Assault.  An  unlawful 
physical  attack  by  one  person  upon 
another  where  neither  the  offender 
displays  a  weapon,  nor  the  victim 
suffers  obyious  severe  or  aggravated 
bodily  injury  involving  apparent  broken 
bones,  loss  of  teeth,  possible  internal 
injury,  severe  laceration,  or  loss  of 
consciousness. 

(c)  Intimidation.  To  unlawfully  place 
another  person  in  reasonable  fear  of 
bodily  harm  through  the  use  of 
threatening  words  or  other  conduct,  or 
both,  but  without  displaying  a  weapon 
or  subjecting  the  victim  to  actual 
physical  attack. 

Note:  This  offense  includes  stalking. 

Burglary 

The  unlawful  entry  into  a  building  or 
other  structure  with  the  intent  to 
conunit  a  felony  or  a  theft. 

Criminal  Homicide — Manslaughter  by 
Negligence 

The  killing  of  another  person  through 
gross  negligence. 

Criminal  Honnicide — Murder  and 
Nonnegligent  Manslaughter 

The  willful  (nonnegligent)  killing  of 
one  human  being  by  another. 

Destruction/Damage/Vandalism  of 
Property 

To  willfully  or  maliciously  destroy, 
damage,  deface,  or  otherwise  injure  real 
or  personal  property  without  the 
consent  of  the  owner  or  the  person 
having  custody  or  control  of  it. 

Kidnapping/Abduction 

The  unlawful  seiziu^,  transportation, 
or  detention  of  a  person,  or  any 
combination  of  these  actions,  against  his 
or  her  will,  or  of  a  minor  without  the 
consent  of  his  or  her  custodial  parent(s) 
or  legal  guardian. 

Note:  Kidnapping/ Abduction  includes 
hostage  taking. 


Robbery 

The  taking  of,  or  attempting  to  take, 
anything  of  value  under  confrontational 
circumstances  from  the  control, 
custody,  or  care  of  a  person  or  persons 
by  force  or  threat  of  force  or  violence  or 
by  putting  the  victim  in  fear. 

Note:  Carjackings  are  robbery  offenses 
where  a  motor  vehicle  is  taken  through  force 
or  threat  of  force. 

Sex  Offenses,  Forcible 

Any  sexual  act  directed  against 
another  person,  forcibly  or  against  that 
person's  will,  or  both;  or  not  forcibly  or 
against  the  person's  will  where  the 
victim  is  incapable  of  giving  consent. 

(a)  Forcible  Rape  (Except  "Statutory 
Rape").  The  carnal  knowledge  of  a 
person,  forcibly  or  against  that  person's 
will,  or  both;  or  not  forcibly  or  against 
the  person's  will  where  the  victim  is 
incapable  of  giving  consent  because  of 
his  or  her  temporary  or  permanent 
mental  or  physical  incapacity  (or 
because  of  his  or  her  youth). 

(b)  Forcible  Sodomy.  Oral  or  anal 
sexual  intercourse  with  another  person, 
forcibly  or  against  that  person's  will,  or 
both;  or  not  forriblv  or  against  the 
person's  will  where  the  victim  is 
incapable  of  giving  consent  because  of 
his  or  her  youth  or  because  of  his  or  her 
temporary  or  permanent  mental  or 
physical  incapacity. 

(c)  Sexual  Assault  With  An  Object.  To 
use  an  object  or  instrument  to 
unlawfully  penetrate,  however  slightly, 
the  genital  or  anal  opening  of  the  body 
of  another  person,  forcibly  or  against 
that  person's  will,  or  both;  or  not 
forcibly  or  against  the  person's  will 
where  the  victim  is  incapable  of  giving 
consent  because  of  his  or  her  youth  or 
because  of  his  or  her  temporary  or 
permanent  mental  or  physical 
incapacity. 

Note:  An  "object"  or  "instrument"  is 
anything  used  by  the  offender  other  than  the 
offender's  genitalia.  Examples  are  a  finger, 
bottle,  handgun,  stick,  etc. 

(d)  Forcible  Fondling.  The  touching  of 
the  private  body  parts  of  another  person 
for  the  purpose  of  sexual  gratification, 
forcibly  or  against  that  person's  will,  or 
both;  or  not  forcibly  or  against  the 
person's  will  where  the  victim  is 
incapable  of  giving  consent  because  of 
his  or  her  youth  or  because  of  his  or  her 
temporan.'  or  permanent  mental  or 
physical  incapacity. 

Note:  Forcible  Fondling  includes  "Indecent 
Liberties"  and  "Child  Molesting." 

Nonforcible  Sex  Offenses  (Except        ,^ 
"Prostitution  Offenses") 

Unlawful,  nonforcible  sexual 
intercourse. 
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(a)  Incest.  Nonforcible  sexual 
intercourse  between  persons  who  are 
related  to  each  other  within  the  degrees 
wherein  marriage  is  prohibited  by  law. 

(b)  Statutory  Rape.  Nonforcible  sexual 
intercourse  with  a  person  who  is  under 
the  statutory  age  of  consent. 

(Authority:  20  U.S.C.  1232g(b)(6)  and  18 
U.S.C.  16)        • 

Appendix  B 

Analysis  of  Comments  and  Changes 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Applicability  of  FERPA  to  Educational 
Agencies  and  Institutions  (§  99.1) 

Comments:  One  commenter  suggested 
that  examples  of  an  "educational  agency 
and  institution"  should  be  provided  in 
the  regulations  to  resolve  any  confusion 
caused  by  the  definition.  Another 
commenter  asked  if  the  definition 
applies  to  State  boards  of  control  and 
governing  boards  of  multi-campus 
college  and  university  systems. 

Discussion:  FERPA  applies  to 
educational  agencies  and  institutions  to 
which  funds  have  been  made  available 
under  any  program  administered  by  the 
Secretary.  The  term  "educational  agency 
or  institution"  is  not  defined  in  the 
statute.  Our  revision  clarifies  that 
FERPA  applies  only  to  those  agencies 
that  direct  or  control  the  public 
elementary  or  secondary,  or 
postsecondary  educational  institutions. 
These  agencies  include  local  schools 
districts  or  local  school  boards.  We  have 
deleted  the  phrase  "and  performs 
service  functions  for"  because  it  is 
confusing,  and  have  rewritten  the 
definition  to  make  it  clearer. 

For  example,  we  would  not  consider 
a  "State  educational  agency"  (SEA)  to 
be  an  "educational  agency"  under 
FERPA  unless  an  SEA  is  authorized  to 
direct  and  control  public  elementary, 
secondary  or  postsecondary  educational 
institutions.  Likewise,  State  boards  of 
control  and  governing  boards  of  multi- 
campus  college  and  university  systems 
may  be  educational  agencies  under 
FERPA  if  they  are  authorized  to  direct 
and  control  the  institutions  within  their 
jurisdiction  and  if  they  receive 
Departmental  funding  This  authority  to 
direct  and  control  mstitutions  varies 
according  to  State  law. 

Changes:  We  have  revised  §  99.1(a)(2) 
to  apply  to  an  educational  agency  that 
is  authorized  to  direct  and  control 
public  elementarv  or  secondary,  or 
postsecondary  educational  institutions. 


Definitions  (§99.3) 
Dates  of  Attendance 

Comments:  Several  commenters 
supported  our  more  detailed 
explanation  of  the  meaning  of  "dates  of 
attendance." 

Discussion:  We  believe  that  the 
clarification  of  the  term  "dates  of 
attendance"  will  provide  more  detailed 
guidance  to  educational  agencies  and 
institutions  because  there  has  been 
some  confusion  over  the  term. 

Changes:  Although  no  substantive 
changes  were  made  to  the  term  "dates 
of  attendance,"  we  have  created  a 
separate  paragraph  for  the  definition. 

Directory  Information 

Comments:  Four  commenters 
suggested  that  student  e-mail  addresses 
be  added  to  the  list  of  examples  of 
records  that  may  be  disclosed  as 
"directory  information."  One  of  the 
commenters  noted  that  e-mail  is  the 
preferred  method  of  commimication  at 
his  institution,  and  that  e-mail  is  now 
the  primarv'  means  of  commiuiication 
with  respect  to  many  course-related 
activities.  Another  commenter  also 
suggested  adding  class  schedules  and 
class  rosters  to  the  list.  Two 
commenters,  however,  expressed 
concern  about  the  safety  of  students  if 
these  types  of  information  were  made 
public.  Both  commenters  asked  that  we 
discuss  the  opt-out  provision  because 
they  felt  many  parents  and  students  are 
not  aware  of  this  provision. 

One  commenter  noted  that 
"photograph"  should  not  be  included  as 
"directory  information"  because  some 
photographs  may  be  taken  involuntarily, 
such  as  student  identification  card 
photos.  The  commenter  contended  that 
institutions  and  the  Department  could 
be  liable  in  an  action  for  invasion  of 
privacy  for  misappropriation  of  a 
person's  likeness.  The  commenters 
believed  that  this  could  occur  where  an 
institution  used  photos  in  school 
catalogs. 

Discussion :  The  examples  of 
"directory  information"  listed  in  the 
regulations  are  not  intended  to  be 
exhaustive.  Rather,  the  examples 
illustrate  the  types  of  records  that  would 
not  generally  be  considered  harmful  or 
an  invasion  of  privacy  if  disclosed.  We 
agree  that  as  methods  of  communication 
and  record  management  continue  to 
evolve,  it  is  useful  to  list  additional 
categories  of  information  that  we  believe 
are  director)-  information,  such  as  a 
student's  e-mail  address  and 
photograph. 

We  do  not  believe  that  the  disclosure 
of  student  e-mail  addresses  will 
generally  be  considered  harmful  or  an 


invasion  of  privacy.  We  think  that  a 
student's  e-mail  address  is  analogous  to 
a  student's  mailing  address,  an  item 
already  included  as  directory 
information. 

The  Department  also  has  concluded 
that  a  student's  photograph  is  a  type  of 
identifying  information,  like  a  name  and 
address,  that  would  generally  not  be 
harmful  or  an  invasion  of  privacy  if 
disclosed.  Unlike  social  security 
niunbers  (SSNs),  we  do  not  believe  that 
disclosure  of  photographs  will  allow 
access  to  other  types  of  sensitive 
information  such  as  disciplinary  files  or 
grades. 

For  parents  or  eligible  students  who 
do  not  wish  to  have  institutions  disclose 
photographs  or  any  other  category  of 
directory  information,  FERPA  affords 
them  with  an  additional  protection. 
FERPA  requires  schools  to  provide 
parents  and  eligible  students  with  an 
opportunity  to  opt  out  of  disclosing 
"directory  information." 

In  response  to  the  coimnents  we 
received  about  class  rosters  and  class 
schedules,  we  have  decided  not  to 
include  them  in  the  regulations.  We  will 
reevaluate  our  previous  advice  that 
defined  these  items  as  "directory 
information"  and  further  consider  the 
concerns  raised  by  commenters  about 
student  safety. 

In  particular,  we  are  concerned  that 
the  inclusion  of  class  rosters  and  class 
schedules  may  lead  schools  to  disclose 
sensitive  information.  For  instance,  we 
believe  a  school's  disclosure  of  the  class 
schedule  of  a  student  enrolled  in  a 
special  education  or  remedial  class 
would  be  harmful  or  an  invasion  of 
privacy.  Additionally,  many  class 
rosters  include  students'  SSNs  or  other 
identification  numbers;  a  disclosure  of 
this  information,  even  if  class  roster 
were  designated  as  directory 
information,  would  be  a  violation  of 
FERPA. 

Changes:  On  the  basis  of  comments 
that  we  received,  we  have  revised  the 
definition  of  directory  information  by 
adding  student  e-mail  addresses. 
Additionally,  as  proposed  in  the  NPRM, 
we  have  added  as  types  of  directory 
information  enrollment  status  and 
photograph. 

Sole  Possession  Records 

Comments:  Many  commenters  noted 
that  the  proposed  definition  of  "sole 
possession  records"  should  be  clarified. 
These  commenters  were  particularly 
concerned  about  the  proposed  phrases 
in  the  definition  such  as  "typically 
maintained  by  the  school  official 
imbeknownst  to  other  individuals"  and 
"information  taken  directly  from  a 
student."  The  commenters  contended 
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that  a  personal  note  that  is  not  known 
to  or  shared  with  other  staff  should  be 
considered  a  sole  possession  record, 
even  if  the  student  knows  about  the  note 
or  if  the  information  comes  from  the 
student. 

One  commenter  noted  that  the 
proposed  definition  excepted  records 
used  to  make  decisions  about  the 
student.  The  commenter  believed  that 
this  exception  could  technically  apply 
to  the  most  minor  decision  about  the 
student.  Another  commenter  stated  that 
the  proposed  changes  seemed  to  define 
"sole  possession  records"  out  of 
existence. 

Discussion:  We  agree  that  our 
proposed  definition  of  "sole  possession 
records"  requires  modification.  In  the 
NTRM,  we  sought  to  clarify  that  "sole 
possession  records"  do  not  include 
evaluations  of  student  conduct  or 
performance.  We  have  decided  that 
some  of  the  requirements  in  our 
proposed  definition  could  be  confusing. 

The  main  purpose  of  this  exception  to 
the  definition  of  "education  records"  is 
to  allow  school  officials  to  keep 
personal  notes  private.  For  example,  a 
teacher  or  counselor  who  observes  a 
student  and  takes  a  note  to  remind 
himself  or  herself  of  the  student's 
behavior  has  created  a  sole  possession 
record,  so  long  as  he  or  she  does  not 
share  the  note  with  anyone  else. 

Changes:  We  have  decided  not  to 
make  the  revisions  we  proposed  in  the 
NPR.M  to  the  definition  of  "sole 
possession  records"  in  §  99.3.  We  have 
clarified  this  definition  by  making 
minor  changes 

Rights  of  Students  (§99.5) 

Comments:  Two  commenters  asked 
that  the  provision  address  whether  a 
student  has  access  to  an  admissions  file 
after  having  been  accepted  for 
admission  but  before  enroUing. 

Discussion:  The  amendment  clarifies 
that  a  student  attending  an  educational 
institution  who  applies  for  admission  to 
a  separate  component  of  the  institution 
and  IS  rejected  does  not  have  any 
FERP,-\  rights  with  respect  to  records 
maintained  bv  that  separate  component 
ot  the  institution.  That  student  does  not 
have  these  rights  because  he  or  she  has 
not  attended  that  separate  component. 
Similarly,  a  student  who  is  admitted  to 
a  separate  component  of  an  institution 
does  not  have  FERPA  rights  with 
respect  to  the  records  of  that  component 
until  he  or  she  enrolls  and  becomes  a 
student  in  attendance  there.  Each 
institution  may  determine  when  a 
student  is  in  attendance  in  accordance 
with  its  own  enrollment  procedures. 

Changes  We  have  revised  §99.5  to 
clarifv'  that  a  student  does  not  have 


FERPA  rights  with  respect  to  records 
collected  and  maintained  by  a  separate 
component  of  an  educational 
institution,  including  records 
concerning  the  student's  application  for 
admission,  if  the  student  has  not 
actually  attended  the  other  component. 

Conditions  Under  Which  Prior  Consent 
Is  Not  Required  To  Disclose  Information 
(§99.31) 

Disclosures  to  the  U.S.  Attorney  General 
(§99.31(a)(3)(ii)) 

Comments:  A  commenter  expressed 
concern  that  the  statutory  term  'for  law 
enforcement  purposes"  is  confusing  and 
asked  for  clarification  of  the  term.  A 
commenter  asked  if  "authorized 
representatives  of  the  Attorney  General 
of  the  United  States"  includes  only 
special  agents  in  the  Department  of 
Justice  or  the  Federal  Bureau  of 
Investigation.  This  commenter  also 
asked  how  this  provision  differs  firom 
the  exception  in  FERPA  for  disclosing 
education  records  without  consent  in 
compliance  with  a  subpoena.  One 
commenter  suggested  that  the  Family 
Policy  Compliance  Office  (FPCO)  work 
with  the  Attorney  General  and 
educational  associations  to  develop  a 
form  to  document  appropriate 
demographic  information  and 
circumstances  supporting  the  Attorney 
General's  request  for  education  records. 

Another  commenter  was  concerned 
that  the  amendment  may  allow  the 
Attorney  General  to  have  access  to  the 
records  of  an  individual  student  who  is 
suspected  of  a  crime.  The  commenter 
added  that  this  provision  should  applv 
only  to  crimes  committed  by  an 
institution  to  defraud  the  Federal 
government  or  Federally  funded 
programs.  Another  conunenter  noted 
that  when  disclosure  is  made  to  another 
governmental  agency  without  consent,  it 
should  be  made  clear  that  the  agency 
must  protect  the  information  from 
unauthorized  redisclosure. 

Discussion:  The  statutory  amendment 
provides  for  nonconsensual  disclosure 
of  education  records  to  authorized 
representatives  of  the  Attorney  General 
for  law  enforcement  purposes  under  the 
same  conditions  that  apply  to  the 
Secretary.  In  the  case  of  the  Attorney 
General,  "law  enforcement  purposes" 
refers  to  the  investigation  or 
enforcement  of  Federal  legal 
requirements  applicable  to  federally 
supported  education  programs.  For 
example,  under  this  exception,  the 
authorized  representatives  of  the 
Attorney  General  can  access  education 
records  without  consent  in  order  to 
investigate  or  enforce  Title  II  of  the 
Americans  with  Disabilities  Act,  Section 


504  of  the  Rehabilitation  Act  of  1973, 
the  Equal  Educational  Opportunities 
Act  of  1974,  Title  IX  of  the  Education 
Amendments  of  1972,  Title  W  of  the 
Civil  Rights  Act  of  1964,  or  the  Civil 
Rights  of  Institutionalized  Persons  Act 
(CRIPA).  Authorized  representatives  of 
the  Attorney  General  include  any 
employee  of  the  Department  of  Justice, 
including  the  Federal  Bureau  of 
Investigation,  so  long  as  the  employee  is 
authorized  to  investigate  or  enforce  the 
Federal  legal  requirements  applicable  to 
federally  supported  education  programs. 

This  exception  does  not  supersede  or 
modify  the  exception  in  §99  31(a)(9)  for 
disclosure  in  compliance  with  a  ludicial 
order  or  lawfully  issued  subpoena. 
Rather,  this  new  exception  permits  non- 
consensual disclosure  of  education 
records  in  connection  with  the  Attorney 
General's  investigation  or  enforcement 
of  Federal  legal  requirements  of 
federally  supported  education  programs. 
Given  the  limited  nature  of  the 
allowable  disclosures  to  the  Attorney 
General,  we  believe  that  the 
development  of  a  form  to  document  the 
Attorney  General's  request  for  education 
records  is  not  needed. 

Finally,  in  response  to  the  commenter 
seeking  clarification  about  redisclosure 
provisions,  we  agree  FERPA's 
redisclosure  provisions  apply  to 
disclosures  made  to  authorized 
representatives  of  the  U.S.  Attorney 
General  Section  99,35rb)  provides  that 
officials  who  collect  information  under 
this  exception  must  protect  the 
information,  unless  Federal  law 
specifically  authorizes  the  collection  of 
that  information.  Officials  must  ensure 
that  institutions  do  not  permit  personal 
identification  of  individuals  and  that 
they  destroy  the  records  when  no  longer 
needed  If  another  Federal  law 
specifically  authorizes  the  collection  of 
personally  identifiable  information, 
then  the  provisions  in  that  law  govern 
the  redisclosure  and  destruction  of 
information.  In  addition  to  the  privacy 
protections  afforded  parents  and 
students  by  FERPA.  the  Privacy  Act  may 
afford  some  protections  to  some  records 
maintained  by  Federal  agencies.  The 
Privacy  Act  of  1974  (5  U  S.C.  552al 
protects  records  contained  in  a  system 
of  records  maintained  bv  Federal 
agencies  that  are  retrieved  by  an 
individual's  name,  social  security 
number  or  some  other  identifying 
number 

Changes:  We  have  revised 
§  99.31{a)(3)(ii)  by  removing  the  phrase 
"for  law  enforcement  purposes." 
Because  disclosures  to  the  Attorney 
General  are  subject  to  §  99  35,  those 
disclosures  will  only  be  made  to 
investigate  or  enforce  the  Federal  legal 
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requirements  applicable  to  federally 
supported  education  programs. 

Disclosures  to  Parents  of  Dependent 

Students  (§99.31(aU8)) 

Comments:  Several  commenters 
requested  guidance  on  how  to 
determine  dependency  status  because 
the  Internal  Revenue  Code  defmition  of 
"dependent"  is  based  on  the  student's 
status  during  the  previous  year. 

One  commenter  noted  that  the  NPRM 
assumea  that  the  use  of  the  words 
"either  parent  '  implies  that  only  two 
individuals  might  be  responsible  for  a 
student's  upbringing.  The  commenter 
noted  that  a  guardian  or  stepparent 
might  also  be  involved  along  with  the 
biological  parents. 

Another  commenter  asked  if  a 
divorced  parent  might  use  this  process 
to  obtain  financial  information  in  the 
student's  record  about  another  parent. 
The  same  commenter  also  asked  if  the 
parent  who  claims  the  student  as  a 
dependent  could  restrict  the  kind  of 
information  that  the  institution  may 
disclose  to  the  other  parent. 

One  commenter  felt  that  this 
provision  would  harm  victims  of 
domestic  violence  by  allowing  the 
disclosure  of  information  in  a  student's 
record  to  a  domestic  violence 
perpetrator.  The  commenter  worried 
that  providing  educational  institutions 
with  the  discretion  to  make  these 
releases  would  not  effectively  safeguard 
victims  of  domestic  violence.  The 
commenter  suggested  that  institutions 
be  prevented  from  disclosing 
information  in  a  student's  record  about 
one  parent  to  another  parent  who  has 
committed  domestic  violence. 

A  commenter  noted  that  the 
regulations  should  clarif\'  whether 
parents  who  obtain  information  about  a 
dependent  student  under  this  provision 
are  subject  to  the  limits  on  redisclosure 
of  information  under  §  99  33  of  the 
FERPA  regulations. 

Two  commenters  wondered  whether 
the  provision  applies  to  students  who 
are  legally  adults  and  in  conjunction 
with  disclosures  under  ^  99.31{a)(14). 
These  commenters  stated  that  this 
exception  should  be  limited  to  a 
dependent  student  who  is  also  legally  a 
minor  Finally,  this  commenter  also 
asked  whether  students  may  find  out  if 
their  parents  have  accessed  their 
education  records. 

Discussion:  This  amendment  clarifies 
that  if  a  student  is  claimed  as  a 
dependent  for  tax  purposes  and  the 
individual  seeking  education  records 
meets  the  definition  of  the  student's 
"parent"  under  FERPA.  then  the 
institution  has  the  discretion  to  disclose 
records  to  the  parent.  Under  FERPA,  a 


"parent"  is  defined  as  "a  parent  of  a 
student  and  includes  a  natural  parent,  a 
guardian,  or  an  individual  acting  as  a 
parent  in  the  absence  of  a  parent  or 
guardian."  34  CFR  §  99.3  ("Parent"). 

We  have  consistently  advised  that,  in 
order  to  determine  a  student's  status  as 
a  dependent  for  tax  purposes, 
institutions  should  look  to  the  most 
recent  year  that  the  parent  filed  a  return. 
For  example,  if  the  parent  of  a 
dependent  student  seeks  access  to  the 
student's  education  records  in 
November  1999,  the  institution  should 
review  the  taxpayer's  1998  tax  return  to 
determine  whether  the  student  is  a 
dependent. 

Because  eligible  students — students 
attending  a  postsecondary  institution  or 
over  the  age  of  18 — retain  edl  rights 
under  FERPA.  an  educational  agency  or 
institution  must  obtain  a  reasonable 
assurance  that  the  student  meets  the 
requirements  as  a  dependent  for  tax 
purposes.  If  the  educational  agency  or 
institution  is  unable  to  obtain  that 
assurance,  then  information  from  the 
student's  education  records  may  not  be 
disclosed.  Once  the  educational  agency 
or  institution  obtains  that  assurance,  it 
has  the  discretion  to,  although  it  need 
not,  disclose  the  student's  education 
records  to  a  parent  of  the  student. 

We  received  several  comments 
concerning  the  use  of  this  provision  by 
one  parent  to  access  information  about 
another  parent.  In  response  to  these 
comments,  we  note  that  FERPA 
provides  parents  with  broad  rights  of 
access  to  their  children's  education 
records  when  a  child  is  under  18  and  is 
not  attending  an  institution  of 
postsecondary  education.  This 
provision  will  have  a  more  limited 
application  because  it  is  typically 
applied  by  institutions  of  postsecondary 
education. 

We  agree  that  a  divorced  parent  could 
attempt  to  use  this  exception  to  obtain 
financial  information  in  the  student's 
education  records  about  the  other  parent 
if  the  other  parent  claims  the  student  as  ' 
a  dependent  However,  an  institution 
has  no  obligation  to  disclose  any 
financial  information  about  one  parent 
to  another.  Thus,  if  a  parent  claims  the 
student  as  a  dependent,  and  does  not 
want  his  or  her  financial  information 
disclosed  to  his  or  her  spouse  or  former 
spouse,  the  parent  may  make  that 
request  to  the  institution.  The 
institution  has  the  discretion  not  to 
disclose  the  information  to  the  spouse 
or  former  spouse. 

Because  this  provision  provides  an 
institution  with  discretion  regarding 
what  mformation.  if  any,  it  discloses  to 
a  parent,  we  do  not  believe  that 
institutions  will  release  information  to 


known  perpetrators  of  domestic 
violence.  We  strongly  encourage  victims 
of  domestic  violence  to  inform 
institutions  of  postsecondary  education 
not  to  disclose  any  information  irom  a 
student's  education  record  to  a 
perpetrator  of  domestic  violence.  We 
believe  that  institutions  will  understand 
the  importance  of  complying  with  these 
requests.  If  a  student  or  parent  does  not 
inform  an  institution  of  postsecondary 
education  that  a  parent  is  a  perpetrator 
of  domestic  violence,  we  do  not  believe 
it  would  be  reasonable  to  expect 
institutions  to  be  aware  of  this 
information.  We  caimot  hold  schools 
responsible  for  disclosures  made 
unknowingly  to  a  perpetrator  of 
domestic  violence. 

We  agree  that  the  regulations  should 
clarify  whether  parents  who  obtain 
information  about  a  dependent  student 
are  subject  to  the  limits  on  redisclosure 
of  information  under  §  99.33. 

This  provision  applies  to  education 
records  of  students  who  are  legally 
adults.  The  plain  language  of  the  statute 
applies  to  "dependent  students" 
including  students  who  are  adults.  This 
provision  is  not  related  to  disclosures 
made  under  the  new  drug  and  alcohol 
provision,  contained  in  §  99.31(a){14)  of 
these  regulations.  Finally,  dependent 
students  can  access  their  own  education 
records.  Under  FERPA's  recordkeeping 
requirements,  the  student's  records 
contain,  with  some  exceptions, 
documentation  of  every  nonconsensual 
disclosiu^  made  by  the  institution  of 
personally  identifiable  information. 

Changes:  We  have  revised 
§  99.31(a)(8)  to  clarify  that  it  applies  to 
a  "parent"  as  defined  under  FERPA.  We 
have  also  clarified  in  §  99.33(c)  that 
parents  who  obtain  information  about  a 
dependent  student  are  not  subject  to 
these  redisclosure  limitations. 

Disclosures  in  Response  to  Legal 
Actions  (§  99.31(a)(9)(iii)) 

Comments:  Several  commenters 
support  a  new  provision  that  allows  an 
educational  agency  or  institution  to 
disclose  education  records  to  a  court  on 
a  nonconsensual  basis,  without  a  court 
order  or  subpoena,  if  a  parent  or  eligible 
student  has  initiated  legal  action  against 
the  agency  or  institution  and  the  records 
are  necessary  for  the  agency  or 
institution  to  defend  itself. 

Commenters  also  noted  that  the 
Department  has  issued  letters  of  finding 
stating  that  when  a  parent  or  student 
has  filed  a  complaint  with  a  State  or 
Federal  government  agency,  an 
accrediting  agency,  or  a  third  party 
other  than  a  court,  an  institution  may 
disclose  information  to  that  party 
without  consent  in  -order  to  defend 
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itself.  In  particular,  one  commenter 
stated  that  the  FPCO  reversed  its 
previous  position  and  advised 
institutions  that  they  could  disclose 
information  from  a  student's  education 
record  to  a  third  party  if  the  student 
alleged  wrongdoing  by  the  institution  to 
that  third  party.  Several  commenters 
suggested  that  the  regulations  should 
address  these  additional  instances  of 
permissible  nonconsensual  disclosure. 
Finallv.  another  commenter  asked  if 
third  party  recipients  of  education 
records,  involved  in  litigation  with  a 
parent  or  student,  may  disclose  the 
student's  education  records  without 
consent  during  the  course  of  the 
litigation. 

Discussion:  FERPA  allows  agencies 
and  institutions  to  disclose  education 
records  without  consent  to  comply  with 
a  judicial  order  or  lawfully  issued 
subpoena.  The  statute,  however, 
requires  that  institutions  first  must 
make  a  reasonable  effort  to  notify  the 
parent  or  eligible  student  in  advance  of 
the  disclosure.  The  purpose  of  this  prior 
notification  is  to  give  the  parent  or 
eligible  student  an  opportunity  to  object 
to  the  issuance  of  the  judicial  order  or 
to  move  to  quash  the  subpoena. 

In  1996,  the  Department  revised 
§  99.31(a)(9)  to  allow  an  educational 
agency  or  institution  that  initiated  legal 
action  against  a  parent  or  student  to 
disclose  relevant  education  records 
without  consent  and  without  a  court 
order  or  subpoena,  provided  that  the 
agency  or  institution  had  complied  with 
the  notification  requirements  contained 
in§99.31(a)(9)(ii). 

We  also  noted  in  the  1996  final 
regulations  that  we  interpreted  FERPA 
to  allow  an  educational  agency  or 
institution  to  infer  the  parent's  or 
student's  implied  waiver  of  the  right  to 
I  tmsent  to  the  disclosure  of  information 
from  education  records  if  the  parent  or 
student  had  sued  the  institution.  (61  FR 
^9292,  59294  (November  21,  1996).  This 
interpretation  allowed  an  educational 
agency  or  institution  to  disclose  a 
student  s  education  records  to  a  coxul 
without  consent,  and  without  a  court 
order  or  subpoena,  in  cases  where  a 
parent  or  the  student  had  sued  the 
agency  or  institution.  While  we 
discussed  this  interpretation  in  the 
preamble,  we  did  not  include  it  in  the 
1996  regulations. 

For  two  reasons,  we  have  concluded 
that  an  educational  agency  or  institution 
mav  disclose  education  records  to  a 
court  without  consent  and  without  a 
court  order  or  subpoena  if  a  parent  or 
student  has  sued  the  agency  or 
institution.  First,  an  agency  or 
institution  should  not  be  required  to 
subpoena  its  own  records  or  seek  a 


judicial  order  in  order  to  defend  itself  in 
a  lawsuit  initiated  by  a  parent  or 
student.  Second,  we  believe  that  when 
a  parent  or  eligible  student  sues  an 
agency  or  institution,  the  parent  or 
eligible  student  imderstands  that  the 
agency  or  institution  must  be  able  to 
defend  itself.  In  order  to  defend  itself, 
the  agency  or  institution  must  be  able  to 
use  relevant  education  records  of  the 
student.  Thus,  we  believe  that  the 
parent  or  eligible  student  waives  their 
FERPA  protections  under  a  theory  of 
implied  consent. 

We  have  also  concluded  that  the 
notification  requirements  contained  in 
§99.31(a)(9)(ii)  are  not  necessary  in  any 
litigation  between  an  educational 
agency  or  institution  and  a  parent  or 
student.  For  this  reason,  we  have 
deleted  the  notification  requirement  in 
former  §99.31(a)(9)(iii)  and  have  not 
included  it  in  §  99.31(a)(9)(iii)(B)  of 
these  regulations. 

The  notification  requirement  is 
intended  to  provide  a  parent  or  student 
with  an  opportunity  to  object  to  an 
order  or  to  move  to  quash  a  subpoena 
before  an  educational  agency  or 
institution  discloses  education  records 
in  compliance  with  the  court  order  or 
subpoena.  However,  there  is  no  such 
reason  to  require  notification  of  a  parent 
or  student  if  an  educational  agency  or 
institution  sues  a  parent  or  student 
because  the  parent  or  student  must  be 
served  with  the  lawsuit.  Similarly,  if  a 
parent  or  student  sues  an  educational 
agency  or  institution,  the  parent  or 
student  will  not  need  to  be  notified  of 
the  lawsuit. 

When  an  educational  agency  or 
institution  files  a  lawsuit  against  a 
student  or  parent,  the  complaint  is 
likely  to  disclose  personally  identifiable 
information  from  the  student's 
education  records.  It  does  not  make 
sense  to  require  that  an  educational 
agency  or  institution  inform  a  parent  or 
student  that  it  plans  to  disclose 
personally  identifiable  information  from 
a  student's  education  records  in  a 
complaint  l)ecause  a  parent  or  student 
cannot  do  anything  to  prevent  the 
complaint  from  being  filed  Further. 
after  a  complaint  has  been  filed,  we  do 
not  think  that  notification  of  a  parent  or 
student  is  necessary.  A  parent  or 
student  who  has  been  sued  by  an 
educational  agency  or  institution  should 
realize  that  personally  identifiable 
information  from  the  student's 
education  records  might  be  disclosed  in 
the  lawsuit.  If  the  parent  or  student 
wants  to  ensure  the  student's  privacy, 
the  parent  or  student  may  petition  the 
court  to  take  measures  to  protect  the 
student's  privacy,  such  as  seaUng  the 
coiut's  records. 


When  a  student  or  parent  files  a 
lawsuit  against  an  educational  agency  or 
institution,  the  student  or  parent  should 
realize  that  the  educational  agency  or 
institution  might  need  to  disclose 
personally  identifiable  information  ft"om 
the  student  s  education  records  in  order 
to  defend  itself.  We  also  feel  that  it  is 
overly  burdensome  to  require  that  an 
educational  agency  or  institution  notify 
the  parent  or  student  everv  time  that  it 
wants  to  disclose  personally  identifiable 
information  from  the  student's 
education  records  in  the  lawsuit. 
Notification  is  also  uiuiecessarv'  because 
a  parent  or  student  who  sues  an 
educational  agency  or  institution  may 
petition  the  court  to  take  measures  to 
protect  the  student's  privacy,  such  as 
sealing  the  courts  records. 

Several  commenters  asked  the 
Department  to  extend  the  theor>'  of 
implied  waiver  of  the  right  to  consent  to 
a  non-litigation  context,  Specificallv. 
they  alluded  to  the  Department's  ruling 
that  when  a  student  has  taken  an 
adversarial  position  against  the 
institution,  made  written  allegations  of 
WTongdoing  against  the  institution,  and 
shared  this  information  with  third 
parties,  the  institution  must  be  able  to 
defend  itself  While  we  offered  this 
interpretation  in  a  previous  letter  of 
finding,  we  did  not  propose  to  regulate 
on  this  issue  in  the  NPRM.  As  a  result, 
we  cannot  include  these  guidelines  in 
our  final  regulations. 

Finally,  in  response  to  the  commenter 
who  asked  if  third  party  recipients  of 
education  records  mav  release  student 
education  records  if  the  student  or 
parent  sues  the  third  partv.  we  did  not 
address  this  issue  in  the  NPRM.  Thus 
we  cannot  regulate  on  this  issue  at  this 
time. 

Changes:  We  have  added 
§  99.31(a)(9)(iii)(B)  which  allows  an 
educational  agency  or  institution  to 
disclose  education  records  to  a  court 
without  consent,  and  without  a  court 
order  or  subpoena,  if  a  parent  or  eligible 
student  has  initiated  legal  action  against 
an  educational  agency  or  institution.  We 
have  also  deleted  the  notification 
requirement  in  §99.31(dj(9)(iii)(A)  so 
that  an  educational  agencv  fir  institution 
that  has  initiated  legal  action  against  a 
parent  or  student  does  not  have  to  notify 
the  parent  or  student  before  disclosing 
the  student's  relevant  education  records. 

Disclosure  of  the  Final  Results  of  a 
Disciplinary  Proceeding  (§  99.31(a)(13), 
§99.31(a)(14j.  and  §99.39) 

Comments:  We  received  numerous 
comments  about  these  provisions.  The 
comments  fell  into  four  general 
categories:  scope  of  the  provision:  the 
meaning  of  its  terms;  its  effective  date; 
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and  the  applicability  of  FERPA's 
redisclosure  provisions.  Specifically, 
with  respect  to  the  second  category, 
commenters  sought  clarification  of  the 
terms  "alleged  perpetrator."  "crime  of 
violence,"  "nonforcible  sex  offense," 
and  "final  results." 

Scope  of  the  Provision 

Commenters  asked  whether 
postsecondary  institutions  are  now 
required  to  disclose  the  final  results  of 
a  discip!inar\'  proceeding  conducted 
against  an  alleged  perpetrator  of  a  crime 
of  violence  or  a  non-forcible  sex  offense 
or  whether  the  disclosure  is 
discretionary  Commenters  added  that 
many  public  institutions  are  subject  to 
State  open  records  laws  that  require  the 
release  of  records  unless  that  release  is 
contrary  to  Federal  law.  Thus,  one 
commenter  contended  that  an 
institution's  discretion  to  release  the 
final  results  of  specified  disciplinary 
proceedings  is  an  illusion  because  the 
amendment  eliminated  the  protection 
that  FERPA  had  provided  against 
disclosure. 

Some  commenters  asked  whether 
institutions  may  disclose  the  final 
results  of  a  disciplinary  proceeding  to 
anyone  or  to  just  the  victim.  One 
commenter  also  noted  a  change  to 
§  99.31(a)(13).  He  noted  that,  as 
proposed,  §99.31(a)(13)  would  have 
limited  the  disclosure  of  final  results  to 
proceedings  in  which  the  institution 
determines  that  the  student  committed 
the  violation.  The  commenter  noted, 
however,  that  the  Department  requires 
notification  of  the  final  results  of  a 
disciplinary  proceeding,  regardless  of 
the  outcome,  to  the  victim  in  a  sexual 
assault  case. 

Definitions:  "Alleged  Perpetrator" 

We  received  many  comments  about 
the  definitions  used  in  this  provision. 
Many  comments  concerned  the  term 
"alleged  perpetrator  of  a  crime  of 
violence."  These  commenters  noted  that 
this  term  is  confusing  Several 
commenters  asked  who  is  responsible 
for  making  the  determination  that  a 
student  is  an  "alleged  perpetrator"  of  a 
crime  of  violence.  Specifically,  one 
commenter  wondered  whether  the 
complainant,  the  requester,  or  the 
institution  determines  that  a  student  is 
an  "alleged  perpetrator  " 

Commenters  also  asked  when  a 
student  becomes  "an  alleged 
perpetrator  '  One  commenter  wondered 
if  this  determination  is  made  when 
formal  criminal  charges  are  brought  or 
sometime  earlier  m  the  criminal 
process  This  commenter  also  wondered 
what  would  happen  if  the  charges  were 
dropped  or  if  the  student  were  found 


not  guilty  in  a  court  of  law.  Several 
other  commenters  felt  that  a  student 
should  only  become  an  "alleged 
perpetrator"  of  a  crime  of  violence  after 
formal  criminal  charges  have  been 
brought.  In  contrast,  some  other 
commenters  suggested  that  Congress 
intended  to  cover  disciplinary  charges 
whether  or  not  police  or  other  law 
enforcement  officials  are  involved.  They 
added  that  the  institution  must 
determine  whether  a  student  is  an 
"alleged  perpetrator"  of  a  crime  of 
violence  through  the  institution's 
disciplinary  process. 

Finally,  some  commenters  expressed 
concern  about  libel  or  slander  claims  if 
institutions  label  a  student  an  "alleged 
perpetrator  of  a  crime  of  violence," 
because  institutions  do  not  use  the 
terms  "alleged  perpetrator"  or  "crime  of 
violence"  in  their  disciplinary  codes. 

"Crime  of  Violence" 

Many  commenters  suggested  that  the 
regulations  should  identify  more 
specifically  what  offenses  constitute 
"crimes  of  violence."  For  example, 
educational  institutions  asked  whether 
petty  property  crimes,  technical 
batteries,  and  other  offenses  are  crimes 
of  violence.  College  administrators 
indicated  that  they  must  be  free  to 
exercise  discretion  in  categorizing 
incidents  as  "crimes  of  violence" 
without  fear  of  losing  institutional 
funding.  Another  commenter  liked  our 
proposed  use  of  the  Federal  Bureau  of 
Investigation's  (FBI)  Uniform  Crime 
Reporting  Program  definitions. 

One  commenter  asked  that  the 
Secretary  remove  confusing  language 
and  permit  the  disclosure  of  information 
for  any  student  who  commits  a  violation 
of  institutional  policies  involving 
behavior  that  includes  an  element  of 
violence  or  physical  force.  This 
commenter  suggested  that  the  term 
"felony"  (which  is  used  in  the  statutory 
definition  of  "crime  of  violence") 
should  be  replaced  with  "other  serious 
offense."  This  commenter  also  asked 
that  we  provide  examples  of  what 
constitutes  a  "serious"  offense.  Finally, 
this  commenter  asked  that  the 
Department  recognize  the  difference 
between  criminal  prosecutions  and 
student  disciplinary  proceedings  by 
changing  the  term  "student  charged"  to 
"student  found  responsible." 

"Non-Forcible  Sex  Offense" 

Many  commenters  wondered  whether 
the  new  disclosure  provisions  apply  to 
disciplinary  proceedings  against  alleged 
perpetrators  of  a  "non-forcible  sex 
offense."  The  commenters  were 
concerned  that  if  the  regulations  do  not 
apply  to  non-forcible  sex  offenses, 


postsecondary  institutions  could 
continue  to  keep  proceedings  secret, 
even  matters  involving  such  offenses  as 
date  rape.  In  short,  these  commenters 
were  concerned  that  the  term  "crime  of 
violence"  may  not  encompass  offenses 
such  as  date  rape  and  asked  that  we 
include  and  define  the  term  "non- 
forcible  sex  offense,"  One  commenter 
contended  that,  without  a  clear 
definition  of  "nonforcible  sex  offense," 
the  institution  would  be  able  to 
manipulate  its -disciplinary  code  in 
order  to  shield  offenses  from  disclosure. 

A  commenter  stated  that  the 
regulations  did  not  define  or  include  the 
term  "non-forcible  sex  offense"  because 
such  an  offense  is  considered  a  "crime 
of  violence."  Another  commenter  noted 
that  the  FBI's  Uniform  Crime  Reporting 
(UCR)  Program  defines  non-forcible  sex 
offense  as  statutory  rape  and  incest. 
However,  one  commenter  contended 
that  Congress  did  not  intend  the  term 
"non-forcible  sex  offense"  to  include 
only  statutory  rape  and  incest. 

'Final  Results" 

Many  commenters  stated  that  the 
regulations  should  define  when  a  result 
is  final.  They  noted  that  at  many 
institutions  a  student  has  a  right  to 
appeal  or  seek  review  of  a  decision 
before  a  result  is  truly  final.  The 
commenters  suggested  that  "final 
results"  should  be  defined  as  that  point 
when  all  internal  institutional  appeals 
have  been  exhausted.  However,  another 
commenter  felt  that  "final  results" 
should  be  defined  earlier  in  the 
disciplinary  process  so  that  the  public 
can  be  informed  if  there  is  institutional 
favoritism  in  the  appeals  process. 

Several  commenters  also  noted  that 
the  proposed  definition  of  "final 
results"  was  unclear  because  it  did  not 
offer  sufficient  guidance  as  to  the  type 
of  information  that  may  be  released. 
Because  the  proposed  definition  of 
"final  results"  includes  disclosiure  of  the 
violation  committed,  these  commenters 
specifically  requested  that  we  define  the 
term  "violation  committed." 

One  of  these  commenters  contended 
that  the  term  "violation  committed" 
calls  for  a  plain  language  description  of 
the  behavior  that  formed  the  basis  of  the 
disciplinary  violation.  Another 
conunenter  suggested  that  "violation 
committed"  should  be  defined  to 
include  the  nature  of  the  offense, 
including  both  the  institution's 
categorization  or  description  of  the 
offense  and  any  criminal  offenses  to 
which  that  categorization  corresponds, 
and  the  date,  time  and  location  of  the 
offense.  If  the  term  "violation 
committed"  is  not  defined,  commenters 
believed  that  institutions  could  release 
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vague  summaries  of  offenses,  such  as 
describing  an  assault  as  "disorderly 
behavior." 

Commenters  also  noted  that  the 
definition  of  the  term  "final  results" 
calls  for  the  "sanction  imposed." 
Consequently,  these  commenters 
requested  that  we  define  the  term 
sanction  imposed"  to  include  a 
description  of  the  disciplinary  action. 
the  date  of  imposition  and  duration,  and 
definitions  of  any  terms  used,  such  as 
disciplinary  probation.' 

Several  commenters  had  suggestions 
about  the  methods  that  institutions 
should  use  to  disclose  the  final  results 
of  disciplinary  proceedings.  The 
commenters  suggested  that  we  should 
permit  disclosure  of  the  final 
determination,  or  the  updated  crime  log 
required  under  20  U.S.C.  1092(f),  rather 
than  requiring  institutions  to  create  a 
new,  one-line  record  that  constitutes 
final  results.  The  commenters  stated 
that  any  crime  of  violence  or  non- 
forcible  sex  offense  should  have  a 
related  entry  on  the  campus  crime  log, 
including  the  nature,  date,  time,  and 
general  location  of  each  crime  and  the 
disposition  of  the  complaint,  if  known. 
(20  U.S.C.  1092(f)(4){A)(i)  and  (ii)).  One 
commenter  noted  that  new  information 
pertaining  to  a  crime  or  offense,  such  as 
the  final  results  of  a  disciplinary 
proceeding,  must  be  included  in  the 
campus  crime  log  within  two  business 
days.  (20  U.S.C.  1092(f)(4)(B)(ii)).  He 
stated  that  the  regulations  should  also 
clarif\'  that  everything  other  than  the 
final  results  of  the  disciplinary  process, 
such  as  transcripts  of  proceedings  and 
other  documents,  remains  protected  by 
FERPA  as  part  of  a  student's  education 
record. 

In  contrast,  one  commenter  argued 
that  the  statute  clearly  defines  final 
results.  The  commenter  stated  that  the 
statute  lists  the  types  of  information  that 
may  be  disclosed  as  part  of  the  final 
results  of  the  disciplinary  proceeding — 
the  student's  name,  the  violation 
committed,  and  any  sanction  imposed. 
The  commenter  noted  that  any 
amendment  to  FERPA  that  takes  away 
the  privacy  rights  of  students  should  be 
construed  narrowly  to  protect  the  intent 
of  the  law.  Under  this  reasoning,  he 
stated,  the  proposed  regulatory  language 
should  not  be  modified. 

Redisclosure 

Some  commenters  asked  that  the 
regulations  clarif\  that  redisclosure 
limitations  in  §  99.33  do  not  apply  to 
disclosures  under  §99.39.  Because  the 
statute  provides  that  final  results  may  be 
disclosed  to  anyone,  these  commenters 
reasoned  that  limitations  on 
redisclosure  are  inappropriate. 


Effective  Date 

Several  commenters  asked  us  to 
address  the  issue  of  the  effective  date  of 
the  regulations.  In  particular,  they  asked 
us  if  the  statute  apphes  to 
determinations  of  the  final  result 
reached  after  October  7,  1998.  or  to 
requests  dated  after  October  7,  1998. 
These  commenters  explained  that 
students  subject  to  disciplinary 
proceedings  conducted  prior  to  October 
7,  1998  had  a  legitimate  belief  that 
Federal  confidentiality  laws  protected 
their  education  records  generated 
during  these  proceedings.  The 
commenters  requested  that  we  continue 
to  ensure  that  these  records  remain 
confidential.  In  contrast,  one  commenter 
felt  that  the  statute  should  apply  to  any 
requests  dated  after  October  7,  1998, 
regardless  of  when  the  records  were 
created.  Finally,  one  commenter  asked 
the  Secretary  to  clarify  how  institutions 
should  handle  requests  that  were  made 
after  October  7,  1998,  but  before  the 
effective  date  of  the  final  rule. 

Discussion:  Scope  of  the  Provision 

This  new  exception  to  the  prior 
written  consent  rule  does  not  require 
postsecondary  educational  institutions 
to  disclose  the  final  results  of 
disciplinary  proceedings  to  anyone.  The 
disclosure  is  permissive.  Thus,  the 
effect  of  the  amendment  is  that 
institutions  are  now  free  to  follow  their 
own  policies  regarding  disclosiu^e  of  this 
information.  Institutions  should  consult 
with  their  own  counsel  or  State  officials 
regarding  whether  their  State  open 
records  law  requires  disclosure  of  the 
final  results  of  disciplinary  proceedings 
in  which  a  student  is  found  to  be  an 
alleged  perpetrator  of  a  crime  of 
violence.  In  response  to  the  commenter 
who  was  concerned  about  State  open 
records  laws  that  require  disclosure, 
FERPA  does  not  prevent  that  disclosure. 

Inadvertent  Deletion 

In  section  99.31(a)(13)  of  the  NPRM, 
we  inadvertently  deleted  a  provision 
that  permits  postsecondary  institutions 
to  disclose  to  the  victim  the  results  of 
a  disciplinary  proceeding  against  the 
alleged  perpetrator  of  a  crime  of 
violence,  regardless  of  the  outcome.  We 
have  reinstated  that  provision, 
designated  as  §99.31(a)(13).  Sections 
99.31(a)(l3)  and  99.31{a)(14)  differ 
significantly.  Victims  may  be  informed 
of  the  final  results  of  a  disciplinary 
proceeding  against  an  alleged 
perpetrator  under  §  99.31(a](13), 
regardless  of  the  outcome  of  that 
proceeding.  In  contrast,  under 
§99.31(a)(l4),  the  institution  may 
disclose  to  the  public  the  final  results  of 


a  disciplinary  proceeding  only  if  it  has 
determined  that: 

(1)  The  student  is  an  alleged 
perpetrator  of  a  crime  of  violence  or 
non-forcible  sex  offense;  and 

(2)  The  student  has  committed  a 
violation  of  the  institution's  rules  or 
policies  with  respect  to  the  allegation. 

Definitions:  "Alleged  Perpetrator"  and 
"Crime  of  Violence" 

We  have  reviewed  the  numerous 
comments  we  received  on  these  terms. 
In  particular,  we  have  considered  the 
comments  from  school  officials  that 
contend  that  student  codes  of  conduct 
are  not  generally  written  using  criminal 
terms  We  agree  that  the  statutory 
definiUon  of  "crime  of  violence,"  as 
defined  in  16  U.S.C.  18,  is  difficult  to 
apply.  Therefore,  we  have  re-written  the 
provision  to  define  "crime  of  violence." 
The  definition  consists  of  an  all- 
inclusive  list  of  "crimes  of  violence." 
This  list  consists  of: 

Arson 

Assault  offenses 

Burglary 

Criminal  homicide — manslaughter  by 
negligence 

Criminal  homicide — murder  and 
nonnegligent  manslaughter 

Destruction/damage/vandalism  of 
property 

Kidnapping/abduction 

Robber\' 

Forcible  sex  offenses. 

We  define  these  crimes  according  to 
the  Federal  Bureau  of  Investigation's 
Uniform  Crime  Reporting  (UCR) 
Handbook  (1984)  and  the  UCR 
Reporting  Handbook:  National  Incident- 
Based  Reporting  System  (NIBRS), 
Volume  I  IData  Collection  Guidelines) 
(1996).  We  have  listed  these  definitions 
in  appendix  A  following  these 
regulations.  We  have  used  the  same 
definitions  of  murder  and  nonnegligent 
manslaughter,  manslaughter  by 
negligence,  forcible  sex  offenses,  non- 
forcible  sex  offenses,  robbery, 
aggravated  assault,  burglary  and  arson, 
that  are  used  in  the  Student  Assistance 
General  Provisions.  34  CFR  Part  668, 
because  institutions  of  postsecondarv' 
education  already  are  familiar  with 
these  definitions  We  have  taken  from 
the  UCR  Reporting  Handbook:  NIBRS 
the  definitions  for  those  crimes  of 
violence  that  are  not  defined  in  the 
Student  Assistance  General  Provisions 
regulations.  Copies  of  these  UCR 
publications  are  available  from: 
Programs  Support  Section.  Criminal 
Justice  Information  Services  Division, 
Federal  Bureau  of  Investigation,  1000 
Custer  Hollow  Road,  Clarksburg,  West 
Virginia  26306-0154. 
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We  believe  that  this  list  will  be  easier 
to  apply  for  institutions  and  that  a 
standard  set  of  definitions  will  allow  for 
more  uniform  application.  In  response 
to  the  commenter  who  wondered  if  a 
petty  property  crime  or  a  technical 
batter\'  would  constitute  a  crime  of 
violence,  those  incidents  are  crimes  of 
violence  if  they  fall  within  the 
definitions  of  one  of  the  crimes  listed 
above. 

We  also  agree  with  commenters  that 
the  term  "alleged  perpetrator"  is  not 
clear,  and  should  be  clearly  defined.  We 
define  an  "alleged  perpetrator"  as  a 
student  who  is  alleged  to  have 
committed  acts  that  would,  if  proven, 
constitute  any  of  the  offenses  that  we 
have  stated  are  crimes  of  violence  or 
non-forcible  sex  offenses.  As  this 
definition  suggests,  we  believe  that 
institutions  will  have  to  use  their 
judgment  on  a  case-by-case  basis  about 
whether  certain  alleged  acts  constitute  a 
crime  of  violence  or  non-forcible  sex 
offense. 

In  order  to  determine  if  someone  is  an 
alleged  perpetrator,  institutions  should 
look  at  allegations  made  as  part  of  the 
disciplinarv'  proceeding.  These 
allegations  can  be  made  by  a  victim,  a 
third-party  witness,  or  by  the 
institution.  These  allegations  can  be 
made  at  any  time  during  the 
disciplinar\'  proceeding,  beginning  from 
the  time  that  an  initial  complaint  or  a 
charge  is  filed,  until  the  final  result  is 
reached.  This  disciplinary  process  is  not 
related  to  criminal  proceedings.  The 
institution  does  not  need  to  refer  the 
matter  to  the  police  or  await  any 
criminal  proceedings  in  order  to 
consider  a  student  an  alleged 
perpetrator  of  a  crime  of  violence  or 
non-forcible  sex  offense. 

In  response  to  the  commenters  who 
expressed  concern  about  possible 
defamation  claims  if  an  institution 
labels  a  student  "an  alleged  perpetrator 
of  a  crime  of  violence,"  we  note  that  the 
provision  merely  calls  for  the  school  to 
determine  that  a  student  has  been 
alleged  to  have  committed  a  crime  of 
violence.  In  short,  such  a  determination 
does  not  mean  that  the  student 
committed  a  crime  of  violence,  but  that 
an  allegation  was  made  that  the  student 
engaged  in  the  type  of  behavior  that 
rises  to  the  level  described  in  the 
definitions  of  a  crime  of  violence.  We  do 
not  believe  that  a  school  can  be  found 
liable  on  a  defamation  claim  for  this 
type  of  determination. 

"Non-Forcible  Sex  Offense" 

We  agree  with  the  commenters  who 
argued  that  Congress  intended  to  cover 
the  crimes  of  date  rape  and 
acquaintance  rape  However,  these  two 


crimes  fall  within  the  statutory 
definition  of  "crime  of  violence," 
specifically  within  the  meaning  of 
"forcible  sex  offense"  as  defined  in  the 
UCR  Reporting  Handbook:  NIBRS.  We 
have  clarified  that  the  definition  of  "an 
alleged  perpetrator  of  a  crime  of 
violence"  includes  forcible  sex  offenses 
such  as  date  rape  and  acquaintance 
rape.  However,  in  an  effort  to  avoid  any 
confusion  caused  by  not  including  a 
definition  of  "non-forcible  sex  offense," 
we  also  define  the  term  "alleged 
perpetrator  of  a  non-forcible  sex 
offense"  in  the  regulations.  "Alleged 
perpetrator  of  a  non-forcible  sex 
offense"  is  defined  as  "a  student  who  is 
alleged  to  have  committed  acts  that,  if 
proven,  would  constitute  statutory  rape 
or  incest."  This  definition  is  based  on 
the  FBI's  definition  of  "non-forcible  sex 
offense."  The  definition  is  listed  in 
appendix  A,  which  follows  these 
regulations. 

"Final  Results" 

The  Department  is  concerned  about 
violence  on  campus.  We  recognize  the 
need  for  students  to  be  aware  of  how  an 
institution  responds  to  these  incidents. 
Therefore,  we  have  defined  "final 
results"  to  allow  institutions  to  disclose 
the  results  of  disciplinary  proceedings 
before  all  internal  reviews  and  appeals 
have  been  exhausted.  We  define  "final 
results"  to  mean  a  decision  or 
determination,  made  by  an  honor  court 
or  council,  committee,  commission,  or 
other  entity  authorized  to  resolve 
disciplinary  matters  within  the 
institution.  We  believe  that  this 
definition  will  benefit  students  who 
have  been  victims  of  violent  crimes  and 
non-forcible  sex  offenses.  Institutions 
will  not  be  able  to  claim  that  FERPA 
allows  them  to  release  results  of 
disciplinary  proceedings  only  after  all 
internal  reviews  and  appeals  have  been 
exhausted. 

We  agree  that  the  regulations  should 
provide  additional  guidance  regarding 
how  much  and  what  type  of  information 
may  be  provided  in  the  final  results.  We 
have  defined  the  term  "violation 
committed"  and  "sanction  imposed"  in 
order  to  help  institutions  understand 
what  information  may  be  released.  We 
define  "violation  committed"  as  the 
institutional  rules  or  code  sections  that 
were  violated  and  any  essential  findings 
supporting  the  institution's  conclusion 
that  the  violation  was  committed.  We 
agree  with  the  commenter  that 
"sanction  imposed  '  should  be  defined 
as  a  description  of  the  disciplinary 
action  taken  by  the  institution,  the  date 
of  its  imposition,  and  its  duration. 

We  believe  that  institutions  generally 
will  be  able  to  disclose  the  final  results 


of  the  disciplinary  proceeding  without 
creating  new  records.  An  institution 
may  disclose  its  letter  of  final 
determination  provided  that  the 
institution  redacts  all  personally 
identifiable  information  in  the  letter 
except  those  portions  that  contain  the 
student's  name,  the  violation 
committed,  and  the  sanction  imposed. 
In  other  words,  the  institution  must  not 
disclose,  without  consent,  any  other 
portions  of  the  letter  of  final 
determination  that  contain  personally 
identifiable  information  that  is  directly 
related  to  the  accused  student  or  to  any 
other  student.  If.  however,  the  letter  of 
final  determination  does  not  contain  the 
violation  committed  or  the  sanction 
imposed,  then  the  institution  has 
discretion  to  create  a  new  document  in 
order  to  disclose  this  information. 

Several  commenters  suggested  that 
the  final  results  of  disciplinary 
proceedings  be  released  in  the  form  of 
an  updated  crime  log.  Because  the 
release  of  this  information  is 
discretionary  under  FERPA,  we  agree 
with  these  commenters  that  the  release 
of  an  existing  crime  log,  as  required  by 
the  campus  security  regulations  (34  CFR 
§  668.46(f)),  may  be  a  satisfactory  way  to 
disseminate  this  information.  It  is  worth 
noting  that  a  crime  log  contains  any 
crime  reported  to  campus  police  or  a 
campus  security  department,  rather  than 
only  crimes  of  violence  or  non-forcible 
sex  offenses. 

The  release  of  a  campus  crime  log, 
however,  will  not  disclose  some 
information  that  is  permitted  to  be 
disclosed  imder  FERPA.  Specifically,  a 
campus  crime  log  does  not  contain  the 
names  of  alleged  perpetrators  of  crimes 
of  violence  or  non-forcible  sex  offenses. 
Rather,  a  campus  crime  log  includes  the 
nature,  date,  time  and  general  location 
of  each  crime  and  the  disposition  of  the 
complaint,  if  known.  (20  U.S.C. 
1092(f){4)(A)(i)  and  (ii).)  Final  results 
that  can  be  disclosed  under  FERPA, 
however,  concern  the  name  of  the 
student,  the  disciplinary  violation  that 
the  student  committed,  and  the 
disciplinary  sanction  imposed  on  the 
student. 

Redischsure 

The  redisclosure  limitations  in  §  99.33 
do  not  apply  to  disclosures  made  under 
§  99.31(a)(14)  because  information  about 
the  final  results  of  a  disciplinary 
proceeding  concerning  a  crime  of 
violence  or  a  non-forcible  sex  offense 
may  be  disclosed  to  anyone,  including 
the  media.  Thus,  we  have  revised 
§99.33. 
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Effective  Date 

This  amendment  to  FERPA  was 
effective  October  7,  1998.  We  interpret 
the  effective  date  to  mean  the  date  that 
an  institution  reaches  its  final  result  in 
a  disciplinarv'  proceeding.  This  result 
preserves  the  expectation  of  students 
regarding  confidentiality  of  disciplinary 
proceedings  occurring  before  the 
effective  date  of  the  statute.  Thus, 
institutions  may  disclose  the  final 
results  of  a  disciplinary  proceeding 
under  §  99.31{a)(l4)  so  long  as  the  final 
results  are  reached  on  or  after  October 
7,  1998. 

With  regard  to  requests  for  education 
records  received  between  October  7, 
1998,  and  the  effective  date  of  these 
final  regulations,  we  will  not  find  that 
institutions  violated  FERPA  for 
disclosing  the  final  results  of 
disciplinary  proceedings,  regardless  of 
when  these  results  were  reached.  We 
previously  had  interpreted  the  effective 
date  as  being  the  date  an  institution 
received  a  request  for  records,  rather 
than  the  date  that  an  institution  reached 
its  final  results.  We  will  not  find  that 
institutions  that  followed  our  advice 
regarding  this  issue  violated  FERPA. 

Changes:  We  have  reinserted 
§99.31(a)(13)  in  the  regulations.  This 
provision  permits  institutions  of 
postsecondary  education  to  disclose  to 
the  victim  the  final  results  of  a 
disciplinary  proceeding  conducted 
against  the  alleged  perpetrator  of  a 
crime  of  violence  or  a  non-forcible  sex 
offense  regardless  of  the  outcome  of  the 
proceedings.  We  have  explained  that  an 
alleged  perpetrator  of  a  crime  of 
violence  or  non-forcible  sex  offense 
should  be  determined  by  looking  at  the 
allegation  that  a  student  has  committed 
a  crime  of  violence  or  non-forcible  sex 
offense.  We  have  revised  the  definition 
of  crime  of  violence  to  reflect  an  all- 
inclusive  list  of  crimes.  The  list 
includes  forcible  sex  offenses,  such  as 
date  rape  and  acquaintance  rape,  and 
non-forcible  sex  offenses. 

We  have  revised  the  definition  of 
"final  results."  The  definition  means  a 
decision  or  determination,  made  by  an 
honor  court  or  council,  committee, 
commission,  or  other  entity  authorized 
to  resolve  disciplinary  matters  within 
the  institution.  We  have  also  defined 
"violation  committed"  and  "sanction 
imposed." 

We  have  clarified  that  the 
redisclosure  provisions  do  not  apply  to 
disclosures  made  in  connection  with  a 
disciplinarv  proceeding  under 
§99.3l(a)(14). 

We  have  also  explained  that  only  final 
results  determined  on  or  after  October  7, 


1998,  may  be  disclosed  without  consent 
under  §99.31{a)(14). 

Disclosures  to  Parents  About  Drug  and 
Alcohol  Violations  (§99.31(a)(15)) 

Comments:  Many  conunenters  were 
confused  that  §  99.31(a)(15)  did  not 
address  a  student's  status  as  a 
dependent.  They  asked  that  we  address 
the  relationship  between  this  exception 
and  §  99.31(a)(8). 

One  commenter  felt  that  using  21  as 
a  dividing  line  will  result  in  students 
being  treated  differently  depending  on 
their  age.  For  example,  if  the  institution 
disciplines  the  same  student  before  and 
after  the  student  turns  21,  the  institution 
may  only  disclose  the  earlier 
disciplinary  determination.  The 
commenter  also  believed  that  parents 
will  not  understand  why  they  may  be 
notified  in  the  first  instance  and  not  in 
the  second. 

Another  commenter  pointed  out  that 
is  it  not  clear  how  an  institution  should 
determine  a  student's  age  under  the 
exception.  The  commenter  wondered 
whether  the  institution  should  use  the 
student's  age  when  the  incident  occurs, 
when  the  institution  determines  that  a 
disciplinary  violation  occurs,  or  when 
the  institution  makes  a  disclosure.  He 
argued  that  the  institutions  should  be 
able  to  disclose  records  to  parents  about 
violations  if  the  student  is  under  21  at 
the  time  of  the  drug  or  alcohol  incident. 

Another  commenter  stated  that  the 
statute  permits  disclosure  without 
consent  to  a  "parent"  or  "legal 
guardian"  but  noted  that  the  FERPA 
regulations  define  "parent"  to  include 
legal  guardian,  as  well  as  an  individual 
acting  as  a  parent  in  the  absence  of  a 
parent  or  a  legal  guardian.  The 
commenter  asked  that  the  Department 
clarify  the  regulations  by  using  only  the 
term  "parent,"  because  use  of  "legal 
guardian"  is  confusing  and  repetitive. 
Alternatively,  he  contended  that  the 
regulations  should  use  a  special, 
narrower  term  such  as  "natural  or 
adoptive  parent"  because  FERPA  is  a 
privacy  statute  and  should  be  construed 
narrowly.  The  commenter  stated  that 
the  Department  should  also  change  the 
definition  of  "parent"  in  §99.3 
specifically  to  include  individuals  who 
adopt  children. 

Another  commenter  requested  that  we 
clarify  that  the  statute  does  not  apply  to 
determinations  of  disciplinary 
violations  that  were  made  before 
October  7.  1998.  Similarly,  a  commenter 
questioned  what  rule  would  apply  to 
disclosures  made  under  this  exception 
after  the  passage  of  the  statute  and  prior 
to  the  promulgation  of  these  regulations. 

A  commenter  stated  that  this 
provision,  like  the  statute,  is  unclear 


because  the  term  "disciplinary 
violation"  is  not  defined.  The 
commenter  stated  that  without  a 
regulatory  definition  of  "disciplinary 
violation,"  FERPA  will  not  be 
implemented  uniformly  throughout  the 
50  states,  as  required  under  20  U.S.C. 
1232g(c),  and  will  varv  based  on  the 
whims  of  campus  administrators. 

A  commenter  asked  if  there  is  any 
significance  in  using  the  term 
"determination"  in  §  99.31(a)(15),  while 
using  the  term  "disciplinarv 
proceeding"  in  §99.31(aKl4).  He  also 
asked  if  an  institution  must  make  a 
determination  in  a  disciplinary 
proceeding,  or  if  an  institution  can  make 
a  determination  that  there  has  been  a 
violation  of  its  disciplinary  code  in 
some  other  way.  For  example,  the 
commenter  wondered  if  an  institution 
could  determine  that  a  disciplinary 
violation  has  been  committed  and  send 
information  to  a  parent  under  this 
provision  if  a  video  camera  simply 
recorded  an  intoxicated  student  walking 
around  campus.  The  commenter 
expressed  concern  that  the  threshold 
could  be  set  so  low  as  to  eliminate  the 
phrase  "disciplinary'  violation"  from  the 
statute. 

Finally,  a  commenter  asked  us  to 
explain  that  students  can  find  out  when 
their  parents  have  been  notified  of  a 
drug  or  alcohol  violation. 

Discussion:  This  provision  applies 
only  to  students  under  the  age  of  21  at 
the  time  of  the  disclosure  to  the  parent. 
We  clarify-  that  an  institution  may 
disclose  information  under  this 
exception  without  regard  to  whether  the 
student  is  a  dependent  for  tax  purposes. 

We  have  concluded  that  the  student 
must  be  under  21  years  of  age  at  the 
time  that  the  institution  discloses  to  the 
student's  parent  that  the  student  has 
committed  a  disciplinary  violation  with 
respect  to  alcohol  or  drug  use  or 
possession.  We  reach  this  conclusion 
because  the  statute  links  the 
institution's  option  to  disclose  with  the 
age  of  the  student  and  the  institution's 
determination  that  the  student 
committed  a  disciplinarv  violation.  The 
Secretary  has  no  statutory'  authority  to 
allow  institutions  to  disclose  alcohol 
and  drug  violations  of  students  after 
they  have  turned  21. 

We  agree  with  the  commenter  that  the 
use  of  the  term  "legal  guardian"  is 
repetitive  and  unnecessary  The 
statutory  term  "parent  and  guardians"  is 
covered  by  our  regulatorv  definition  of 
the  term  "parent."  Likewise,  it  would  be 
redundant  to  include  the  term  "adoptive 
parents." 

In  response  to  the  comment  about 
disciplinary  violations  occurring  before 
October  "7,  1998,  we  conclude  that 
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institutions  are  not  permitted  to  disclose 
any  detenninations  of  disciplinary 
violations  reached  before  October  7, 
1998.  This  conclusion  protects  the 
legitimate  expectation  of  confidentiality 
that  students  had  regarding  drug  or 
alcohol  disciplinary  violations  before 
October  7.  1998. 

With  regard  to  institutional 
disclosures  to  parents  under  this 
exception  occurring  after  October  7, 
1998.  but  prior  to  the  promulgation  of 
these  final  regulations,  we  will  not  find 
that  institutions  violated  FERPA  so  long 
as  the  disclosure  was  based  on  a 
reasonable  interpretation  of  the 
statutory*  amendment. 

We  recognize  that  there  is  confusion 
over  the  terms  "determination"  and 
"disciplinary  violation."  Commenters 
sought  guidance  on  the  meanings  of 
these  terms  and  the  responsibilities  of 
postsecondary  institutions  under  this 
exception. 

We  note  that  an  institution  may  make 
a  determination  under  this  exception 
without  conducting  any  sort  of 
disciplinary  proceeding.  We  reached 
this  conclusion  for  two  reasons.  First, 
we  compared  the  language  used  by 
Congress  in  this  exception  and  the 
"crime  of  violence"  exception.  The 
"crime  of  violence"  exception  permits 
the  disclosure  of  final  results  of  a 
disciplinary  proceeding  conducted  by 
the  institution.  This  statutory  provision 
clearly  indicates  that,  before  making  any 
disclosures  under  this  exception,  an 
institution  must  first  conduct  some  type 
of  hearing  or  proceeding. 

However,  the  drug  and  alcohol 
provision  is  worded  very  differently. 


That  statutory  provision  does  not  use 
the  term  "disciplinary  proceeding,"  and 
we  believe  Congress'  choice  of  words 
was  deliberate.  Therefore,  we  do  not 
have  the  authority  to  require  schools  to 
conduct  a  disciplinary  proceeding  in 
order  to  determine  that  a  student  has 
coimnitted  a  disciplinary  violation  with 
respect  to  drug  or  alcohol  use. 
Institutions  may  establish  and  follow 
their  own  procedures  for  making  these 
types  of  determinations. 

The  limited  nature  of  this  disclosure 
supports  our  interpretation  that  this 
exception  does  not  require  institutions 
to  conduct  any  sort  of  formal 
disciplinary  proceeding.  This  exception 
permits  disclosiures  only  to  parents.  In 
contrast,  disclosures  made  in 
accordance  with  §  99.31{a)(14)  can  be 
made  to  the  public.  Thus,  we  believe 
that  Congress  intended  to  make  it  d^ier 
for  institutions  to  inform  parents  of  drug 
and  alcohol  violations  by  allowing  the 
institution  to  release  the  information 
without  conducting  a  formal 
disciplinary  hearing. 

Although  we  recognize  that 
commenters  sought  a  definition  of  the 
term  "disciplinary  violation,"  we 
decline  to  define  this  term.  We 
recognize  that  institutions  have  different 
codes  of  conduct.  If  we  imposed  a 
specific  standard  for  a  "disciplinary 
violation,"  we  would  be  placing  a  large 
burden  on  institutions  to  conform  their 
codes  of  conduct  to  our  regulatory 
definition.  We  will  not  impose  such  a 
burden. 

In  response  to  the  concern  that  an 
institution  could  set  the  threshold  so 
low  as  to  read  the  phrase  "disciplinary 


violation"  out  of  the  statute,  we  do  not 
believe  that  institutions  will  act 
irresponsibly  when  making  disclosures 
imder  this  provision.  We  aJso 
emphasize  that  this  disclosure,  as  with 
other  permissible  disclosures  under 
§  99.31(a),  is  discretionary.  Furthermore, 
the  statutory  amendment  also  provides 
that  this  new  exception  does  not 
supersede  any  provision  of  State  law 
that  prohibits  an  institution  of 
postsecondary  education  from  making 
the  permitted  disclosure. 

Finally,  FERPA  does  not  require 
institutions  to  notify  students  each  time 
the  institution  discloses  information 
from  their  education  record. 
Institutions,  however,  are  required,  with 
some  exceptions,  to  maintain  a  record  of 
each  disclosure  of  personally 
identifiable  information  from  an 
education  record  along  with  that 
education  record.  Students  at 
postsecondary  institutions  have  the 
right  under  FERPA  to  access  and  view 
their  own  education  records  which 
should  include  a  record  of  any 
disclosures  made.  Postsecondary 
students  who  wish  to  know  if  their 
parents  have  been  notified  of  drug  or 
alcohol  violations  should  seek  access  to 
their  own  education  records. 

Changes:  We  revised  §  99.31(a)15  by 
removing  the  term  "legal  guardian."  We 
have  also  specified  that  a  student  must 
be  less  than  21  years  of  age  when  the 
institution  discloses  to  the  parent  that 
the  institution  has  determined  that  a 
disciplinary  violation  has  occurred. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  6,  2000 

DEFENSE  DEPARTMENT 

^eaerai  Acquisition  Regulation 
,FAR) 

Yugoslavia  ana  Afghanistan 
acquisitions   restnctions; 
published  6-6-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous 
national  emission  standards: 
I  Polyether  polyols  production, 

etc. 

Amendment  withdrawn; 
published  7-6-00 
Air  quality  implementation 
plans,  approval  arKi 
promulgation;  vanous 
States: 

Virginia;  correction; 
published  7-6-00 
Pesticides:  emergency 
exemptions,  etc.: 
Tebufenozide;  published  7- 
6-00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fludioxonil;  published  7-6-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Yugoslavia  and  Afghanistan 
acquisitions    restrictions; 
published  6-6-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs   feeds,  and 
related  products: 
Bacitracin  methylene 
3isaiicyiate  and 
FenbendazQie:  published 
7-6-00 
Fenbendazole:  published  7- 

6-00 
FurazQiiOone  aerosol 
powder    puDisheo  7-6-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisitior  Regulation 
(FAR, 

Yugoslavia  anc  Afghanistan 
acquisitions   restrictions; 
published  6-6-00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  Dusmess  size  standards: 


Help  Supply  Services;  $10 
million  in  average  annual 
receipts   published  6-6-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  6-1-00 
Boeing;  published  6-1-00 
Airworthiness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co. 
Model  4000  airplane; 
published  6-6-00 

TREASURY  DEPARTMENT 
Comptroller  ot  the  Currency 

C^rr,orai(r  acf'v  t^es 

Equity  investments; 
published  7-6-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 

Service 

Egg.  poultry,  and  rabbit 

products;  inspection  and 

grading: 

Fees  and  charges  increase; 
comments  due  by  7-14- 
00;  published  6-14-00 
Hazelnuts  grown  in — 

Oregon  and  Washington; 
comments  due  by  7-14- 
00:  published  6-14-00 

Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
7-10-00;  published  4-10- 
00 
Soybean  promotion  and 

research  order;  comments 

due  by  7-14-00;  published 

5-15-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Piant-reiated  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  7-10- 
00;  published  5-11-00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 

Microprocessors  controlled 
by  ECCN  3A001  and 
Graphics  accelerators 
controlled  bv  ECCN 
4A003    License 
Exception  CIV  eligibility 
expansion;  comments 


due  by  7-13-00: 
published  6-13-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  7-11- 
00;  published  5-12-00 
Pacific  cod;  comments 
due  by  7-10-00; 
published  5-26-00 
Pollock;  steller  sea  lion 
protection  measures; 
comments  due  by  7-12- 
00;  published  6-12-00 
Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
Gulf  of  Mexico  reef  fish; 
comments  due  by  7-10- 
00;  published  6-9-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00;  published 
5-10-00 

EDUCATION  DEPAPTMEN' 

Freedom  of  Information  Act. 
implementation;  comments 
due  by  7-10-00;  published 

ENERGY  DEPARTMENT 
Energy  Efficiency  anc 
Renewable  Energy  Ottice 
Consumer  products:  energy 
conservation  program: 
Water  heaters;  energy 
conservation  standards; 
comments  due  by  7-12- 
00;  published  4-28-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  7-14- 
00;  publisfied  6-14-00 
Air  pollution  control: 
State  operating  permits 
programs- 
Georgia;  comments  due 
by  7-10-00;  published 
6-8-00 
Georgia;  comments  due 
by  7-10-00;  published 
6-8-00 
State  operating  permits 
programs — 

Montana;  comments  due 
by  7-13-00;  published 
6-13-00 
Montana;  comments  due 
by  7-13-00;  published 
6-13-00 


Tennessee;  comments 
due  by  7-10-00; 
published  6-8-00 
Tennessee;  comments 
due  by  7-10-00; 
published  6-8-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  7-13-00;  published 
6-13-00 
Air  quality  implementation 
plans:  approval  and 
promulgation;  vanous 
States: 

Arizona;  comments  due  by 
7-12-00;  published  6-12- 
00 
Califomia;  comments  due  by 
7-10-00;  published  6-8-00 
Indiana;  comments  due  by 
7-10-00;  published  6-8-00 
Utah;  comments  due  by  7- 
14-00;  published  6-14-00 
Wisconsin;  comments  due 
by  7-10-00;  published  6-8- 
00 
Solid  wastes: 
Munk;ipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
West  Virginia;  comments 
due  by  7-12-00; 
published  6-12-00 
West  Virginia;  comnf>ents 
due  by  7-12-00; 
published  6-12-00 
Superfund  program: 

Natkxial  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  7-10-00;  published 
5-11-00 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Coal  mining;  comments  due 
by  7-10-00;  published  6-1- 
00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Ground  water  systems; 
waterbome  pathogens 
from  fecal 

contamination;  public 
health  risk  reduction; 
comments  due  by  7-10- 
00;  published  5-10-00 

Interim  enhanced  surface 
water  treatment  rule. 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  pnmacy 
requirements;  revisions; 
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comments  due  by  7-13- 
00:  published  6-13-00 

PEDERAL 

COMMUNlCA'iONS 
COMMISSION 
Common  carrier  services; 
Tariffs- 
Competitive  local 
exchange  carriers 
interstate  access 
services;  mandatory 
detartffing;  comments 
due  by  7-12-00; 
published  6-26-00 
Radio  stations:  table  of 
assignments: 

Various  States:  comments 
due  by  7-10-00;  published 
6-1-00 
Television  broadcasting: 

Telecommunications  Act  of 
1996— 

Closed  captioning  and 
video  description  of 
video  programming; 
emergency 
programming 
accessibility;  comnients 
due  by  7-10-00; 
Dublished  R-P-00 

FEDERAL  TRADE 
COMMISSION 

Indus!'-,  a-^'jer 

Household  furniture  industry; 
comments  due  by  7-10- 
00:  published  6-14-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00;  published 
5-10-00 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Community  facilities: 

Supportive  Housing 
Program:  operating  cost 
percentage  increase; 
comments  due  by  7-11- 
00:  published  5-12-00 
Grants  and  agreements  with 
higher  education  institutions, 
hospitals,  and  other  non- 
profit organizations;  uniform 


administrative  requirements; 
comments  due  by  7-10-00; 
published  5-11-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Cool<'s  lomatium  and  large- 
flowered  wooly 
meadowfoam;  comments 
due  by  7-14-00;  published 
5-15-00 
Findings  on  petitions,  etc. — 
Slender  moonwort; 
comments  due  by  7-10- 
00;  publisfied  5-10-00 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code; 
prisoners  serving 
sentences;  comments  due 
by  7-10-00;  published  5-9- 

LIBRARY  OF  CONGRESS 
Copyignt  O+^tce    ■..ibra'-v  of 
Congress 

Copyright  office  and 
procedures: 

Sound  recordings,  public 
performance;  service 
definition;  comments  due 
by  7-14-00;  published  7-6- 
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Presidential  Documents 


Proclamation  7327  of  July  1,  2000 

Spiri?  of  \hv    \T)  \  \f(.nth    2000 


By  tMf   i  rtMfUr!  of  the  United  States  of  America 

A  i'ruLKinuilion 

The  enactment  of  the  Americans  with  Disabilities  Act  (ADA)  10  years  ago 
this  month  signaled  a  transformation  in  our  Nation's  public  policies  toward 
people  with  disabilities.  America  is  now  a  dramatically  different— and  bet- 
ter— country  because  of  the  ADA. 

In  the  last  10  years,  we  have  worked  hard  to  eliminate  harmful  stereotypes 
and  have  grown  to  understand  disability  as  a  natural  part  of  the  human 
experience.  We  are  taking  steps,  such  as  renovating  and  constructing  public 
accommodations  to  make  them  fully  accessible,  to  ensure  that  people  with 
disabilities  are  fully  integrated  into  our  communities  and  workplaces.  And 
we  have  come  to  appreciate  that  people  with  disabilities  are  a  key  element— 
and  an  untapped  resource— in  sustaining  our  Nation's  historic  economic 
grovrth. 

Throughout  our  Administration,  Vice  President  Gore  and  I  have  worked 
hard  to  achieve  the  ADA's  core  goals— equality  of  opportunity,  full  participa- 
tion, independent  living,  and  economic  self-sufficiencv.  Our  Administration 
has  vigorously  defended  the  ADA  in  court  cases  across  the  Nation;  we 
are  collaborating  with  State  Medicaid  directors  to  implement  the  Supreme 
Court's  1999  Olmstead  decision,  which  prohibits  unjustified  isolation  of 
institutionalized  persons  with  disabilities;  we  helped  ensure  that  80  percent 
of  America's  public  transit  buses  are  now  accessible;  we  are  implementing 
the  Ticket  to  Work  and  Work  Incentives  hnprovement  Act,  which  I  proudly 
signed  into  law  last  December;  we  have  worked  closely  with  schools  and 
colleges  to  improve  the  enrollment,  retention,  and  graduation  of  students 
with  disabilities;  and  my  Task  Force  on  Employment  of  Adults  with  Disabil- 
ities is  developing  far-reaching  policies  for  a  comprehensive,  coordinated 
employment  agenda. 

We  still  have  much  to  accomplish.  Because  the  many  barriers  confronting 
people  with  disabilities  took  generations  to  develop,  breaking  them  down 
requires  consistent,  coordinated,  and  farsighted  effort.  We  must  work  aggres- 
sively to  increase  the  employment  rates  of  people  with  disabilities  by  attack- 
ing a  range  of  work  disincentives,  including  barriers  to  education,  health 
care,  technology,  housing,  and  transportation.  We  must  provide  real  choices 
for  people  with  disabilities  to  live  and  work  in  their  communities  with 
the  necessary  services  and  supports.  And  we  must  be  vigilant  in  protecting 
the  rights  we  have  secured  through  decades  of  legal  activism.  I  am  encouraged 
that  the  first  10  years  of  the  ADA's  life  have  provided  us  with  a  solid 
foundation  for  meeting  these  challenges. 

To  mark  the  ADA's  10th  aimiversary  and  the  25th  aimiversary  of  the  Individ- 
uals with  Disabilities  Education  Act  (IDEA),  the  American  Association  of 
People  with  Disabilities  has  organized  a  nationwide  "Spirit  of  ADA"  Torch 
Relay.  Twenty-four  cities  from  coast  to  coast  are  hosting  official  relay  events, 
and  hundreds  of  communities  are  organizing  additional  local  events  as  part 
of  this  national  celebration.  The  Spirit  of  ADA's  organizing  theme  is  "Renew 
the  Pledge"  to  encourage  individuals,  organizations,  and  government  entities 
to  reaffirm  their  commitment  to  the  principles  of  the  ADA  and  IDEA.  Vice 
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President  Gore  and  I  are  proud  to  join  in  the  celebration  and  to  renew 
our  own  pledge  to  help  advance  the  cause  of  disability  rights. 

Promoting  disability  rights  not  only  improves  the  lives  of  the  54  million 
Americans  with  disabilities,  it  improves  all  of  our  lives.  As  President  Franklin 
Roosevelt  recognized  more  than  60  years  ago,  in  words  that  are  now  inscribed 
on  the  FDR  Memorial  in  our  Nation's  capital:  "No  Country,  however  rich, 
can  afford  the  waste  of  its  human  resources." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  Ainerica,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  July  2000  as  Spirit 
of  the  ADA  Month,  2000.  I  urge  government  officials,  business  people, 
community  leaders,  educators,  and  all  the  people  of  the  United  States, 
to  celebrate  the  contributions  people  with  disabilities  have  made,  and  con- 
tinue to  make,  to  the  progress  and  prosperity  of  our  Nation,  and  to  renew 
our  commitment  to  upholding  the  nondiscrimination  principles  of  the  ADA 
and  IDEA. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
July,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence  of 
the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PARTS  3.  213.  315 
RIN  3206-AI94 

Appointments  of  Persons  With 
Psychiatric  Disabilities 

AGENCY:  Office  of  Personnel 

!  ni  igement. 
ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  creating  a  new 
Governmentwide  excepted  appointing 
authority,  with  noncompetitive 
conversion  to  the  competitive  service 
auLhorized  by  Executive  Order  13124, 
for  persons  with  psychiatric  disabilities. 
The  regulations  adso  abolish  two 
excepted  service  appointing  authorities 
that  relate  to  persons  with  psychiatric 
disabilities,  and  make  technical 
corrections. 

EFFECTIVE  DATES:  August  7,  2000. 

Conformity  date:  For  all  new 
appointments  under  5  CFR 
213.3102(gg),  agencies  may  begin  to  use 
the  authority  on  August  7,  2000.  All 
individuals  who  are  currently  serving 
under  the  2  authorities  that  will  be 
abolished  by  this  regulation,  5  CFR 
213.3102(h)' and  213.3202(k),  must  be 
converted  to  the  new  appointment,  5 
CFR  213.3102(gg),  by  January  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Riedpl-.\i\ditv  Ml  kitu  Robert  on  (202) 
606-1059,  TTY  (202)  606-0023,  or  FAX 
(202)  6n6-n02'' 

SUPPLEMENTARY  INFORMATION:  The 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities  was  created 
in  1998  to  address  the 
underemployment  of  people  with 
disabilities.  Its  first  report,  "Recharting 
the  Coiu-se,"  recommended  that  OPM 
look  into  paralleling  the  excepted 
service  hiring  standards  of  adults  with 


psychiatric  disabilities  with  the 
excepted  service  hiring  standards  of 
individuals  with  mental  retardation  and 
severe  physical  disabilities.  After 
careful  review  of  the  standards,  we 
agreed  they  all  should  be  the  same. 

As  a  result,  we  issued  proposed 
regulations  on  March  17,  2000,  to 
amend  the  Civil  Service  Rules  to  reflect 
Executive  Order  13124,  June  4,  1999, 
permitting  persons  with  psychiatric 
disabilities  to  be  converted  to  the 
competitive  service  after  2  years  of 
satisfactory  service.  In  order  to  ensure 
that  as  many  people  with  psychiatric 
disabilities  are  covered  as  possible,  we 
proposed  creating  a  new  excepted 
service  appointing  authority  for  persons 
with  psychiatric  disabilities.  To  avoid 
confusion  and  duplication,  we  also 
proposed  abolishing  2  existing  excepted 
service  appointing  authorities  for 
persons  with  psychiatric  disabilities 
that  were  not  broadly  defined. 

We  received  comments  on  the 
regulations  fi-om  4  Federal  agencies,  2 
advocacy  organizations,  1  State  agency, 
and  1  individual. 

Comments 

One  Federal  agency  was  confused 
about  how  the  authority  will  be 
implemented  based  on  the  proposed 
wording.  Specifically,  it  was  unclear 
whether  those  who  have  certification  in 
subparagraph  (2)  are  the  only  ones 
eligible  for  noncompetitive  conversion. 
It  was  also  unclear  whether  temporary 
appointments  may  be  made  under  the 
(gg)  authority.  Therefore,  we  are  revising 
the  authority  to  clarify  a  number  of 
items  as  follows: 

(1)  We  are  eliminating  the 
subparagraphs  to  make  it  clear  that 
either  individuals  who  served  under 
temporary  appointments  or  those  who 
receive  certification  may  be  appointed 
under  the  (gg)  authority.  After  2  years  of 
satisfactory  service  under  the  authority, 
they  are  eligible  for  noncompetitive 
conversion  to  the  competitive  service. 

(2)  On  the  effective  date  of  this 
regulation,  and  through  an  OPM  Notice 
of  Policy  Information  (being  issued 
concurrently  and  available  on  OPM's 
website,  www.opm.gov),  agencies  may 
use  5  CFR  213.3102(i)(3)  to  make 
temporary  appointments  of  persons 
with  psychiatric  disabilities.  These 
temporary  appointments  may  be  used  to 
fulfill  the  requirements  of  the  new  (gg) 
authority.  [Temporary  appointments  are 
defined  for  the  excepted  service  in  5 


CFR  213.104(a)(1).]  This  flexibility,  and 
adding  the  language  to  (gg),  will  make 
it  clear  that  temporary  appointments  are 
not  authorized  under  (gg),  but  under 
(i)(3). 

(3)  We  are  also  clarifying  that 
noncompetitive  conversion  of  those 
who  have  2  years  of  satisfactory' 
performance  under  (gg)  is  at  the 
discretion  of  the  agency,  rather  than  a 
right  of  the  individual. 

One  Federal  agency  suggested  that 
time  under  temporar\'  appointments  is 
permissible  for  noncompetitive 
conversion  to  a  permanent  position  in 
the  competitive  service,  changing  the 
conversion  requirement  in  5  CFR 
315.709.  We  did  not  adopt  this 
suggestion.  There  is  no  basis  for  a 
contention  that  temporary  status  in  the 
excepted  service  confers  permanent 
status  in  the  competitive  service. 

Two  advocacy  organizations  favored 
language  found  in  the  ADA  that  refers 
to  certifying  individuals  under  the  (gg). 
We  agree  it  is  hard  to  assess  and  certify 
that  an  individual  with  a  psychiatric 
illness  is  "likely  to  succeed  in  the 
performance  of  duties."  Instead,  we  will 
use  the  language  suggested  by  the  2 
organizations. 

Two  advocacy  organizations  also 
suggested  adding  community 
rehabilitation  programs  to  the  list  of 
those  who  may  certify  individuals  with 
psychiatric  disabilities.  We  are  not 
changing  the  authority  at  this  time;  we 
want  to  research  this  further  before 
adopting  it  as  an  option  for  agencies. 

One  Federal  agency  recommended 
that  OPM  add  language  to  describe  how 
the  disabilities  are  evidenced,  similar  to 
language  in  the  aboUshed  5  CFR 
213,3202(k),  We  believe  a  better  place  to 
provide  more  information  is  in  the 
"People  with  Disabilities  in  the  Federal 
Government— An  Employment  Guide." 
OPM  will  update  this  resource  guide  to 
add  more  information  for  agencies  on 
psychiatric  disabilities. 

Implementation 

Agencies  must  move  those  who  are 
currently  serving  under  the  soon-to-be- 
abolished  5  CFR  213.3102(h)  and  5  CFR 
213.3202(k)  authorities  to  the  new 
authority,  5  CFR  213.3102{gg),  as  soon 
as  possible.  Those  individuals  may 
serve  the  remaining  time  under  the  (gg) 
and  be  eligible  for  noncompetitive 
conversion.  A  current  employee's 
service  under  5  CFR  213.3102(h)  or  5 
CFR  3202(k)  will  count  toward  the  2- 
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year  period  needed  for  noncompetitive 
conversion. 

OPM's  Guide  to  Personnel  Data 
Standards  and  The  Guide  to  Processing 
Personnel  Actions  will  be  updated  to 
reflect  the  new  changes.  These  Guides 
are  available  on  OPM's  website, 
www.opm.gov. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

F.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Parts  3,  213, 
and  315 

Government  employees. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

Accordingly,  0PM  is  amending  parts 
3.  213,  and  315  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  3— NONCOMPET!-^!VE 
ACQUISITION  OF  STATUS  (RULE  III) 

1 .  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C  3301,  3302. 

2.  In  §  3.1,  paragraph  (b)(3)  is  added 
to  read  as  follows: 

§  3.1    Classes  of  persons  who  may 

noncompetltively  acquire  status. 

***** 

(b)*  *   * 

(3)  An  employee  with  a  psychiatric 
disability  who  completes  at  least  2  years 
of  satisfactory  service  in  a  position 
excepted  from  the  competitive  service. 

PART2-13--EXCEPT-ED  SERVICE 

3.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  3301  and  3302.  E.O. 
10577.  3  CFR  1954-1958  Comp..  p.  218: 
§213.101  also  issued  under  5  U.S.C.  2103; 
§213.3102  also  issued  under  5  U.S.C.  3301. 
3302.  3307.  8337(h)  and  8456;  E.O.  12364.  47 
PR  22931.  3  CFR  1982  Comp.,  p.  185;  38 
U.S.C.  4301  et  seq..  and  Pub.  L.  105-339. 

4.  In  §  213.3102,  paragraph  (h)  is 
removed  and  reserved.  Paragraph  (gg)  is 
added  to  read  as  follows: 


§  21 3.31 02    Entire  executive  civil  service. 

***** 

(gg)  Positions  when  filled  by  persons 
with  psychiatric  disabilities  who  have 
demonstrated  their  ability  to  perform 
satisfactorily  under  a  temporary 
appointment  [such  as  one  authorized  in 
213.3102(i)(3))  or  who  are  certified  as 
likely  to  be  able  to  perform  the  essential 
functions  of  the  job,  with  or  without 
reasonable  accommodation,  by  a  State 
vocational  rehabilitation  counselor,  a 
U.S.  Department  of  Veterans  Affairs 
Veterans  Benefits  Administration  or 
Veterans  Health  Administration 
psychologist,  vocational  rehabilitation 
counselor,  or  psychiatrist.  Upon 
completion  of  2  years  of  satisfactory 
service  under  this  authority,  the 
employee  can  be  converted,  at  the 
discretion  of  the  agency,  to  competitive 
status  imder  the  provisions  of  Executive 
Order  12125  as  amended  by  Executive 
Order  13124. 
***** 

5.  In  §  213.3202,  paragraph  (k)  is 
removed  and  reserved. 

PAH"'   315--CAREER  AND  CAREER^ 
CONDi-^iONAu  EMPLOYMENT 

6.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  p.  218, 
unless  otherwise  noted. 

Sees.  315.601  and  315.609  also  issued 
under  22  U.S.C.  3651  and  3652. 

Sees.  315,602  and  315.604  also  issued 
under  5  U.S.C.  1104. 

Sec.  315.603  also  issued  under  5 
U.S.C.  8151. 

Sec.  315,605  also  issued  under  E.O. 
12034.  3  CFR,  1978  Comp.,  p.  111. 

Sec.  315.606  also  issued  under  E.O. 
11219.  3  CFR,  1964-1965  Comp..  p.  303. 

Sec.  315.607  also  issued  under  22 
U.S.C.  2506. 

Sec.  315.608  also  issued  under  E.O. 
12721,  3  CFR,  1990  Comp,,  p.  293. 

Sec.  315.610  also  issued  under  5 
U.S.C.  3304(d). 

Sec.  315.611  also  issued  under 
Section  511,  Pub.  L.  106-117. 

Sec.  315.710  also  issued  under  E.O. 
12596.  3  CFR.  1987  Comp,,  p.  229. 

Subpart  I  also  issued  under  5  U.S.C. 
3321,  E.O.  12107.  3  CFR,  1978  Comp., 
p.  264. 

7.  Section  315.709  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraphs  {a)(l),  and  (b)(2)  to  read  as 
follows: 


§315.709     Employees  who  a'e  mentally 
retarded   severely  physically  handicapped 
or  have  psychiatric  disabilities  serving 
under  Schedule  A  appointments. 

(a)  Covvnige.  liniployees  appointed 
under  §§  213.3102{t),  (u),  and  (gg)  of  this 
chapter  may  have  their  appointments 
converted  to  career  or  career-conditional 
appointments  when  they: 

(1)  Complete  2  or  more  years  of 
satisfactory  service,  without  a  break  of 
more  than  30  days,  under  nontemporary 
Schedule  A  appointments. 
***** 

(b)*  *  * 

(2)  A  career  employee  if  he  or  she  has 
completed  3  years  of  substantially 
continuous  service  in  nontemporary 
appointments  under  §§  213.3102(t).  (xi), 
or  (gg)  of  this  chapter,  or  has  otherwise 
completed  the  service  requirement  for 
career  tenure,  or  is  excepted  from  it  by 
§  315.201(c). 
***** 

[FR  Doc.  00-17125  Filed  7-3-00;  11:20  am] 

BILUNG  CODE  6325-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Pan  550 

RIN  3206-AI78 

Payments  During  Evacuation 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SIJMMARY:  The  Office  of  Persoimel 
Management  (0PM)  is  issuing  final 
regulations  to  raise  the  age  requirement 
for  payment  of  the  maximum  per  diem 
rate  for  a  dependent  of  an  evacuated 
civilian  employee  from  age  11  to  age  12. 
This  applies  to  evacuations  in  the 
United  States  because  of  natural 
disasters  or  for  military  or  other  reasons 
that  create  an  imminent  danger  to  life. 
This  final  rule  makes  OPM's  regulations 
consistent  with  Department  of  Defense 
(DOD)  evacuation  regulations,  which 
require  that  an  evacuated  dependent  of 
a  uniformed  member  be  12  years  of  age 
or  older  to  receive  the  maximum  per 
diem  rate. 

DATES:  Effective  Date:  The  regulations 
are  effective  and  applicable  on  August 
7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Knadle.  (202)  606-2858.  FAX: 
(202)  606-0824,  or  email  at 
payleave@opm,gov 

SUPPLEMENTARY  INFORMATION:  Office  of 
Personnel  Management  (OPM) 
regulations  on  payments  during 
evacuation  are  found  in  subpart  D  of  5 


Fed 


CFR  part  550.  The  regulations  are  based 
on  provisions  of  law  in  5  U.S.C.  5522- 
5524,  5526,  and  5527,  and  on  authority 
in  Executive  Order  10982,  3  CFR  1959- 
1963,  p.  502.  Federal  agencies  make 
evacuation  payments  under  these 
authorities  to  employees  and/or  their 
dependents  who  are  ordered  to  be 
evacuated  because  of  natural  disasters 
or  for  military  or  other  reasons  that 
create  imminent  danger  to  the  lives  of 
the  employees  or  their  dependents. 

On  December  15,  1999,  0PM 
published  proposed  changes  in  the 
evacuation  pay  regulations  in  the 
Federal  Register  (64  FR  69936),  a? 
requested  by  the  Department  of  Defense 
(DOD).  We  proposed  to  increase  the  age 
requirement  for  payment  of  the 
maximum  per  diem  rate  for  dependents 
of  evacuated  civilian  employees  from 
age  11  to  age  12.  We  also  proposed  to 
compute  the  maximum  per  diem  rate  by 
using  the  "lodgings-plus  per  diem 
system,"  as  defined  in  section  300-3.1 
of  the  Federal  Travel  Regulation. 

The  Federal  Register  notice  provided 
that  OFM  must  receive  comments  on  the 
proposed  regulations  within  30  days,  or 
by  January  14.  2000.  We  received  no 
comments  on  the  proposed  regulations. 
Therefore,  we  are  adopting  the  proposed 
regulations  as  final  without  any 
substantive  changes. 

E.G.  12866.  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure,  Claims,  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director 

Accordingly.  0PM  is  amending 
subpart  D  of  part  550  of  title  5  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  550— PAY  ADMINISTRATION 
(GENERALS 

Subpart  D — Payments  During 
Evacuation 

1.  The  authority  citation  for  subpart  D 
of  part  550  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5527;  E.O.  10982,  3 
CFR  1959-1963.  p.  502. 
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2.  In  §  550.401.  paragraph  (a)  is 
revised  to  read  as  follows: 

§550  401     Purpose  applicability,  authority, 
and  administration. 

(a]  Purpose.  This  subpart  provides 
regulations  to  administer  subchapter  III 
(except  sections  5524a  and  5525)  of 
chapter  55  of  title  5.  United  States  Code. 
The  regulations  provide  for 
Govemmentwide  uniformity  in  making 
payments  during  an  evacuation  to 
employees  or  their  dependents,  or  both, 
who  are  evacuated  in  the  United  States 
because  of  natiu^l  disasters  or  for 
military  or  other  reasons  that  create 
imminent  danger  to  their  lives. 
***** 

3.  In  §550.402.  the  definition  of 
United  States  area  is  removed,  and  a 
new  definition  of  United  States  is  added 
in  alphabetical  order  to  read  as  follows: 

§550.402    Definitions. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and  any 
territory  or  possession  of  the  United 
States. 

4.  In  §  550.405.  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

§550  405     Determination  of  special 
allowances 

*»***• 

(a)  An  agency  must  determine  the 
travel  expenses  and  per  diem  for  an 
evacuated  employee  and  the  travel 
expenses  for  his  or  her  dependents  in 
accordance  with  the  Federal  Travel 
Regulation  (FTR)  and  any  applicable 
implementing  agency  regulations, 
whether  or  not  the  employee  or 
dependents  are  actually  covered  by  or 
subject  to  the  FTR.  hi  addition,  an 
agency  may  authorize  per  diem  for 
dependents  of  an  evacuated  employee  at 
a  rate  equal  to  the  rate  payable  to  the 
employee,  as  determined  in  accordance 
with  the  FTR  (except  that  the  rate  for 
dependents  imder  12  years  of  age  is  one- 
half  this  rate),  whether  or  not  the 
employee  or  dependents  are  actually 
covered  by  or  subject  to  the  FTR.  Per 
diem  for  an  employee  and  his  or  her 
dependents  is  payable  from  the  date  of 
departure  from  the  evacuated  area 
through  the  date  of  arrival  at  the  safe 
haven,  including  any  period  of  delay  en 
route  that  is  beyond  an  evacuee's 
control  or  that  may  result  from 
evacuation  travel  arrangements. 

(b)*  *  * 

(1)  An  agency  must  compute  the 
applicable  maximum  per  diem  rate  by 
using  the  "lodgings-plus  per  diem 
system,"  as  defined  in  the  FTR.  for  the 


employee  and  each  dependent  who  is 
12  years  of  age  or  over.  For  each 
dependent  under  12  years  of  age,  the  per 
diem  rate  is  one-half  of  the  applicable 
maximum  per  diem  rate  for  employees 
and  dependents  who  are  12  years  of  age 
or  over.  An  agency  may  pay  these 
maximum  rates  for  a  period  not  to 
exceed  the  first  30  days  of  evacuation. 
***** 

[FR  Doc.  00-17193  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14C^P  Part  39 

[Docket  No.  99-NM-338-AD;  Amendment 
39-1 1 809;  AD  2000-09-01  R1 ) 

PIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  and 
clarifies  information  in  an  existing 
airworthiness  directive  (AD)  that 
applies  to  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes.  That  AD 
currently  requires  a  revision  to  the 
Airplane  Flight  Manual  Supplement  to 
ensure  that  the  main  deck  cargo  door  is 
closed,  latched,  and  locked;  repetitive 
inspections  of  the  wire  bundle  and  door 
latch  rollers  to  detect  damage;  and 
repair  or  replacement  of  damaged 
components.  That  AD  also  requires, 
among  other  actions,  modification  of  the 
indication  and  hydraulic  systems  of  the 
main  deck  cargo  door,  and  installation 
of  a  means  to  prevent  pressurization  to 
an  unsafe  level  if  the  main  deck  cargo 
door  is  not  closed,  latched,  and  locked. 
This  document  corrects  two  errors  that 
resulted  in  the  incorrect  references  of 
two  paragraphs.  This  correction  is 
necessarj'  to  prevent  opening  of  the 
cargo  door  while  the  airplane  is  in 
flight,  and  consequent  rapid 
decompression  of  the  airplane  including 
possible  loss  of  the  door,  flight  control, 
or  severe  structursd  damage. 
DATES:  Effective  Jime  7.  2000. 

The  incorporation  by  reference  of 
National  Aircraft  Service,  Inc.  (NASI) 
Service  Bulletin  SB-99-01.  Revision  A. 
dated  October  15,  1999,  as  fisted  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  7,  2000  (65  FR  25627,  May  3, 
2000). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  O'Neil,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L.  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5320;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  April 
24,  2000,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2000- 
09-01,  amendment  39-11709  (65  FR 
25627,  May  3,  2000),  which  applies  to 
certain  McDonnell  Douglas  Model  DC- 
8  series  airplanes.  That  AD  supersedes 
AD  93-20-02,  amendment  39-8709  (58 
FR  53635.  October  18,  1993)  to  continue 
to  require  a  revision  to  the  Airplane 
Flight  Manual  Supplement  to  ensure 
that  the  main  deck  cargo  door  is  closed, 
latched,  andlocked;  repetitive 
inspections  of  the  wire  bundle  and  door 
latch  rollers  to  detect  damage;  and 
repair  or  replacement  of  damaged 
components.  That  AD  also  requires, 
amon^  other  actions,  modification  of  the 
indication  and  hydraulic  systems  of  the 
main  deck  cargo  door,  and  installation 
of  a  means  to  prevent  pressurization  to 
an  imsafe  level  if  the  main  deck  cargo 
door  is  not  closed,  latched,  and  locked. 
That  AD  was  prompted  by  the  FAA's 
determination  that  certain  main  deck 
cargo  door  systems  do  not  provide  an 
adequate  level  of  safety;  the  latching 
and  locking  mechanisms  are  not  of 
adequate  design  to  prevent  structural 
deformation  in  the  event  of  component 
jamming;  and  that  there  is  an  absence  of 
a  means  to  prevent  pressurization  to  an 
unsafe  level  if  the  main  deck  cargo  door 
is  not  closed,  latched,  and  locked.  The 
actions  required  by  that  AD  are 
intended  to  prevent  opening  of  the  cargo 
door  while  the  airplane  is  in  flight,  and 
consequent  rapid  decompression  of  the 
airplane  including  possible  loss  of  the 
door,  flight  control,  or  severe  structural 
damage. 

Need  for  the  Correction 

Since  the  issuance  of  AD  2000-09-01. 
the  FAA  has  reviewed  the  wording  of 
paragraphs  (a),  (b),  (g)(2),  and  (g)(3)  of 
the  AD  and  finds  that  clarification  is 
necessary.  Paragraph  (a)  of  AD  93-20- 
02  was  redesignated  as  paragraph  (b)  in 
AD  2000-09-01 .  Paragraph  (b)  of  AD 
93-20-02  was  redesignated  as 
paragraph  (a)  in  AD  2000-09-01.  The 
FAA's  intent  in  paragraph  (g)(2)  of  AD 
2000-09-01  was  that  alternative 
methods  of  compliance  (AMOC) 
approved  previously  to  paragraph  (a)  of 
AD  93-20-02,  are  approved  as  AMOC's 
with  only  paragraph  (b)  of  this  AD,  NOT 
paragraph  (a).  In  addition,  AMOC's 
approved  previously  to  paragraph  (b)  of 


AD  93-20-02,  are  approved  as  AMOC's 
with  only  paragraph  (a)  of  this  AD,  NOT 
paragraph  (b).  Therefore,  this  action 
revises  paragraphs  (g)(2)  and  (g)(3)  of 
this  AD  to  correct  certain  paragraph 
designations. 

Correction  of  Publication 

This  document  corrects  and  clarifies 
the  errors  and  correctly  adds  the  AD  as 
an  amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
June  7.  2000. 

Since  this  action  only  clarifies  and 
corrects  certain  paragraph  designations, 
it  has  no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  the  FAA  has 
determined  that  notice  and  public 
procedures  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow^ 

PART  39— AIRWOB"^HiNESS 

DiREC^iVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2000-09-01     Rl  McDonnell  Douglas: 

Amendment  39-11809.  Docket  99-NM- 
338-AD. 

Applicability:  Model  DC-8  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1802SO  or  SA421NW; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  opening  of  the  cargo  door  while 
the  airplane  is  in  Hight,  and  consequent  rapid 
decompression  of  the  airplane  including 
possible  loss  of  the  door,  flight  control,  or 
severe  structural  damage,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  93-20- 
02 

,4rfions  Addressing  the  Main  Deck  Cargo 
Door 

(a)  Within  7  days  after  January  21,  1992 
(the  effective  date  of  AD  92-02-05. 
amendment  39-8141),  and  thereafter  at 
intervals  not  to  exceed  100  hours  time-in- 
service,  perform  the  following  inspections: 

(1)  Inspect  the  cargo  door  wire  bundle 
between  the  exit  point  of  the  cargo  liner  and 
the  attachment  point  on  the  cargo  door  to 
detect  crimped,  frayed,  or  chafed  wires;  and 
inspect  for  damaged,  loose,  or  missing 
hardware  mounting  components.  Prior  to 
further  flight,  repair  any  damaged  wiring  or 
hardware  mounting  components  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(2)  Inspect  the  cargo  door  latch  rollers  in 
the  lower  sill  of  the  cargo  door  opening  of  the 
airplane  to  ensure  that  all  twelve  rollers  can 
be  freely  rotated  by  hand.  Prior  to  further 
flight,  replace  any  discrepant  roller 
components  found,  and  repair  any  rollers 
that  cannot  be  rotated  freely  by  hand,  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(b)  Within  7  days  after  November  17,  1993 
(the  effective  date  of  AD  93-20-02, 
amendment  39-8709),  revise  the  Limitations 
Section  of  the  appropriate  FAA-approved 
Airplane  Flight  Manual  Supplement  (AFMS) 
by  replacing  item  5  in  the  AFMS  for 
SA1802SO,  and  item  6  in  the  AFMS  for 
SA421NW,  with  the  following.  (This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFMS.) 

"Prior  to  initiating  the  cargo  door  closing 
sequence,  a  flight  crew  member  must  verify 
that  the  cargo  door  warning  light  is 
illuminated.  After  the  door  closing  sequence 
is  complete,  and  visual  verification  has  been 
made  that  the  latches  are  closed  and  the 
lockpins  are  properly  engaged,  a  flight  crew 
member  must  verify  that  the  cargo  door 
warning  light  is  extinguished,  and  then 
conduct  a  PRESS-TO-TEST  of  the  warning 
light  to  ensure  that  the  light  is  operational. 
Pull  the  cargo  door  circuit  breakers  labeled 
'pump'  and  'valve'  prior  to  takeoff  Methods 
for  documentation  of  compliance  with  the 
preceding  procedures  must  be  approved  by 
the  FAA  Principal  Maintenance  Inspector 
(PMl)." 

New  Requirements  of  This  AD 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Powered  Lock  Systems 

(c)  Except  as  provided  by  paragraph  (f)  of 
this  AD,  within  30  days  after  the  effective 
date  of  this  AD,  unless  previously 


accomplished  within  the  last  18  months  prior 
to  the  effective  date  of  this  AD,  replace  the 
circuit  breakers  of  the  main  deck  cargo  door 
labeled  "pump"  and  "valve"  with  new 
circuit  breakers. 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Hydraulic  Systems 

(d)  Within  18  months  after  the  effective 
date  of  this  AD.  modify  tlie  mechanical  and 
hydraulic  systems  of  the  main  deck  cargo 
door,  in  accordance  with  National  Aircraft 
Servioe.  Inc.  (NASI)  Service  Bulletin  SB-99- 
01,  Revision  A.  dated  October  15,  1999. 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Indication  System 

(e)  Within  IB  months  after  the  effective 
date  of  this  AD,  modif\'  the  indication  system 
of  the  main  deck  cargo  door  to  indicate  to  the 
pilots  whether  the  main  deck  cargo  door  is 
closed,  latched,  and  locked:  install  a  means 
to  visually  inspect  the  locking  mechanism  of 
the  main  deck  cargo  door:  in.stall  a  means  to 
remove  power  to  the  door  while  the  airplane 
is  in  flight:  and  install  a  means  to  prevent 
pressurization  to  an  unsafe  level  if  the  main 
deck  cargo  door  is  not  closed,  latched,  and 
locked:  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate. 

Note  2:  Installation  of  NASI  Vent  Door 
System  STC  ST01116CH,  is  an  approved 
means  of  compliance  with  the  requirements 
of  paragraph  (e)  of  this  AD. 

(f)  Compliance  with  both  paragraphs  (d) 
and  (e)  of  this  AD  constitutes  terminating 
action  for  the  requirements  of  both 
paragraphs  (a)  and  (b)  of  this  AD,  and  the 
AFMS  revision  required  by  paragraph  (b)  of 
this  AD  may  be  removed.  Compliance  with 
paragraph  (e)  of  this  AD  within  30  days  after 
the  effective  date  of  this  AD  eliminates  the 
requirement  to  comply  with  paragraph  (c)  of 
this  AD. 

Alternative  Methods  of  Compliance 

{g)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  FMI,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance  to 
paragraph  (a)  of  AD  93-20-02,  amendment 
39-8709,  approved  previously  in  accordance 
with  that  AD.  are  approved  as  alternative 
methods  of  compliance  with  only  paragraph 
(b)  of  this  AD. 

(3)  Alternative  methods  of  compliance  to 
paragraph  (b)  of  AD  93-20-02,  amendment 
39-8709,  approved  previously  in  accordance 
with  that  AD,  are  approved  as  alternative 
methods  of  compliance  with  only  paragraph 
(a)  of  this  AD. 


Special  Flight  Permits  . 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  modification  required  by  paragraph 
(d)  of  this  AD  shall  be  done  in  accordance 
with  National  Aircraft  Service,  Inc.  (NASI) 
Service  Bulletin  SB-99-01,  Revision  A,  dated 
October  15,  1999.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
June  7,  2000  (65  FR  25627,  May  3,  2000). 
Copies  may  be  obtained  from  National 
Aircraft  Service,  Inc.  (NASI),fll33 
Tecumseh-Clinton  Road,  Tecumseh,  MI 
49286.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California: 
or  gt  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC. 

Effective  Date 

(j)  The  effective  date  of  this  amendment 
remains  June  7.  2000. 


Appendix  1 

Excerpt  From  an  FAA  Memorandum  to 
Director — Airworthiness  and  Technical 
Standards  of  ATA.  Dated  March  20.  1992 
(1)  Indication  System: 

(a)  The  indication  system  must  monitor  the 
closed,  latched,  and  locked  positions, 
directly. 

(b)  The  indicator  should  be  o/n6er  unless 
it  concerns  an  outward  opening  door  whose 
opening  during  takeoff  could  present  an 
immediate  hazard  to  the  airplane.  In  that  case 
the  indicator  must  be  red  and  located  in 
plain  view  in  ft-ont  of  the  pilots.  An  aural 
warning  is  also  advisable.  A  display  on  the 
master  caution/warning  system  is  also 
acceptable  as  an  indicator.  For  the  purpose 
of  complying  with  this  paragraph,  an 
immediate  hazard  is  defined  as  significant 
reduction  in  controllability,  structural 
damage,  or  impact  with  other  structures, 
engines,  or  controls. 

(c)  Loss  of  indication  or  a  false  indication 
of  a  closed,  latched,  and  locked  condition 
must  be  improbable. 

(d)  A  warning  indication  must  be  provided 
at  the  door  operators  station  that  monitors 
the  door  latched  and  locked  conditions 
directly,  unless  the  operator  has  a  visual 
indication  that  the  door  is  fully  closed  and 
locked.  For  example,  a  vent  door  that 
monitors  the  door  locks  and  can  be  seen  from 
the  operators  station  would  meet  this 
requirement. 

(2)  Means  to  Visually  Inspect  the  Locking 
Mechanism: 

There  must  be  a  visual  means  of  directly 
inspecting  the  locks.  Where  all  locks' are  tied 
to  a  common  lock  shaft,  a  means  of 
inspecting  the  locks  at  each  end  may  be 
sufficient  to  meet  this  requirement  provided 


no  failure  condition  in  the  lock  shaft  would 
go  undetected  when  viewing  the  end  locks. 
Viewing  latches  may  be  used  as  an  alternate 
to  viewing  locks  on  some  installations  where 
there  are  other  compensating  features. 

(3)  Means  to  Prevent  Pressurization: 

All  doors  must  have  provisions  to  prevent 
initiation  of  pressurization  of  the  airplane  to 
an  unsafe  level,  if  the  door  is  not  fully  closed, 
latched  and  locked. 

(4)  Lock  Strength: 

Locks  must  be  designed  to  withstand  the 
maximum  output  power  of  the  actuators  and 
maximum  expected  manual  operating  forces 
treated  as  a  limit  load.  Under  these 
conditions,  the  door  must  remain  closed, 
latched  and  locked. 

(5)  Power  Availability: 

All  power  to  the  door  must  be  removed  in 
flight  and  it  must  not  be  possible  for  the 
flight  crew  to  restore  power  to  the  door  while 
in  flight. 

(6)  Powered  Lock  Systems: 

For  doors  that  have  powered  lock  systems, 
it  must  be  shown  by  safety  analysis  that 
inadvertent  opening  of  the  door  after  it  is 
fully  closed,  latched  and  locked,  is  extremely 
improbable. 

Issued  in  Renton.  Washington,  on  June  28. 
2000. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-16926  Filed  7-6-00:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-368-AD:  Amendment 
39-11808:  AD  2000-13-09] 

RIN  2120-AA64 

Airv.o-^r  r  es«.  Directives;  Saab  Model 

SAiB  ,:('':'  s«"  f's  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
repetitive  detailed  visual  and  dye 
penetrant  inspections  of  the  backup 
struts  in  the  left  and  right  nacelles  to 
detect  discrepancies:  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
backup  struts  in  the  left  and  right 
nacelles  due  to  fatigue  cracking,  which 
could  result  in  loss  of  fail-safe 
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redundancy  in  the  design  of  the  nacelle 
in  terms  of  load  capability. 

DATES:  Effective  August  11,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  1 1 , 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
May  10,  2000  (65  FR  30023).  That  action 
proposed  to  require  repetitive  detailed 
visual  and  dye  penetrant  inspections  of 
the  backup  struts  in  the  left  and  right 
nacelles  to  detect  discrepancies;  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  Made  to  the 
Final  Rule 

Paragraphs  (a),  fb),  and  (c)  of  the  final 
rule  have  been  revised  to  reference  Saab 
Service  Bulletin  2000-54-023,  Revision 
02,  dated  February  23,  2000,  as  the 
appropriate  source  of  service 
information.  Revision  01  of  the  service 
bulletin  was  referenced  in  the  proposed 
rule  as  the  appropriate  source  of  service 
information.  A  new  NOTE  2  has  also 
been  added  to  give  credit  for 
accomplishment  of  the  required  actions 
in  accordance  with  Revision  01  of  the 
service  bulletin  prior  to  the  effective 
date  of  this  AD. 


Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,440.  or  $480  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  peirt  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-13-09    Saab  Aircraft  AB:  Amendment 
39-11808.  Docket  99-NM-368-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  -004  through  -063 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  backup  struts  in 
the  left  and  right  nacelles  due  to  fatigue 
cracking,  which  could  result  in  loss  of  fail- 
safe redundancy  in  the  design  of  the  nacelle 
in  terms  of  load  capability,  accomplish  the 
following: 

Repetitive  Inspections 

(a)  For  airplanes  on  which  the  dye 
penetrant  inspection  of  the  backup  struts  in 
the  left  and  right  nacelles  specified  in  Saab 
Alert  Service  Bulletin  2000-A54-022.  dated 
October  27. 1999.  has  not  been  accomplished 
prior  to  the  effective  date  of  this  AD:  Within 
200  flight  hours  after  the  effective  date  of  this 
AD.  accomplish  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD  in  accordance  with  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  2000-54-023.  Revision  02,  dated 
February  23,  2000. 
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Note  2:  Accomplishment  of  the  required 
actions  in  accordance  with  Saab  Service 
Bulletin  2000-54-023,  Revision  01.  dated 
January  28.  2000.  prior  to  the  effective  date 
of  this  AD,  is  acceptable  for  compliance  with 
this  AD. 

(b)  For  airplanes  on  which  the  dye 
penetrant  inspection  of  the  backup  struts  in 
the  left  and  right  nacelle  specified  in  Saab 
Alert  Service  Bulletin  2000-A54-022.  dated 
October  27.  1999.  has  been  accomplished 
prior  to  the  effective  date  of  this  AD:  Within 
450  flight  hours  after  the  effective  date  of  this 
AD,  accomplish  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD  in  accordance  with  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  2000-54-023,  Revision  02.  dated 
February'  23.  2000. 

(1)  Perform  a  detailed  visual  inspection  of 
the  upper  areas  of  the  backup  strut  around 
the  welding  in  the  pipe  and  in  the 
attachment  fittings  to  detect  any  discrepancy 
(including  fatigue  cracking  or  a  failed  backup 
strut)  by  accomplishing  all  actions  specified 
in  paragraph  B.(l)  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  in 
accordance  with  the  service  bulletin.  Repeat 
the  detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  450  flight  hours. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  (e.g.,  mirror, 
magnifying  lenses)  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Perform  a  dye  penetrant  inspection, 
using  Penetrant  Type  1  (fluorescent  dye) 
sensitivity  level  2.  of  the  lower  areas  of  the 
backup  strut  around  the  welding  in  the  pipe 
and  in  the  attachment  fittings  to  detect  any 
discrepancy  (including  fatigue  cracking  or  a 
failed  backup  strut)  by  accomplishing  all 
actions  specified  in  paragraphs  B.(2)  and 
B.(3)  of  the  service  bulletin,  as  applicable,  in 
accordance  with  the  service  bulletin. 

(i)  For  airplanes  on  which  all  backup  struts 
have  accumulated  less  than  4,500  total  flight 
hours  as  of  the  effective  date  of  this  AD, 
repeat  the  dye  penetrant  inspection  thereafter 
at  intervals  not  to  exceed  1,650  flight  hours, 
until  any  backup  strut  on  the  airplane  has 
accumulated  4,500  total  flight  hours;  then 
perform  the  repetitive  inspection  thereafter  at 
the  interval  specified  bv  paragraph  (b)(2)(ii) 
of  this  AD. 

(ii)  For  airplanes  on  which  any  backup 
strut  has  accumulated  4,500  or  more  total 
flight  hours  as  of  the  effective  date  of  this 
AD,  repeat  the  dye  penetrant  inspection 
thereafter  at  intervals  not  to  exceed  900  flight 
hours. 

Corrective  Actions 

(c)  If  any  discrepancy  (including  fatigue 
cracking,  a  failed  backup  strut,  or  damage  to 
the  surrounding  structure  of  the  engine 
mount)  is  detected  during  any  inspection 
required  by  this  AD:  Prior  to  further  flight, 
accomplish  the  applicable  corrective  actions 
(including  performing  additional  inspections 


of  the  engine  mount  surrounding  structure, 
and  replacing  any  discrepant  backup  strut  in 
the  hydraulic  or  electrical  bay  areas  with  a 
new  backup  strut)  specified  by  paragraph  C. 
of  the  Accomplishment  Instructions  of  Saab 
Service  Bulletin  2000-54-023,  Revision  02, 
dated  February  23,  2000.  in  accordance  with 
the  ser\'ice  bulletin.  For  any  repair  condition 
for  which  the  service  bulletin  specifies  to 
contact  the  manufacturer  for  appropriate 
action:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116.  FAA.  Transport  Airplane 
Directorate:  or  the  Luftfartsverket  (LFV)  (or 
its  delegated  agent).  For  a  repair  method  to 
be  approved  by  the  Manager.  International 
Branch,  ANM-116,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Saab  Ser%'ice  Bulletin  2000- 
54-023.  Revision  02,  dated  February  23. 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkbping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  S\V..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  No.  1- 
150R1,  dated  Januarj-  31,  2000. 

(g)  This  amendment  becomes  effective  on 
August  11,  2000. 

Issued  in  Renton,  Washington,  on  June  28, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-16924  Filed  7-6-00;  8:45  am) 

BILLING  CODE  491(^13-P 


DEFi-^'.ENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 


[Docket  No.  RM9&-1-014; 
Order  No.  587-L] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

Issued  June  30.  2000. 

AGENCY:  Federal  Energy'  Regulatory 
Commission. 

ACTION:  Final  rule;  Order  establishing 
implementation  date  for  imbalance 
trading. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  establishing 
November  1,  2000,  as  the  date  by  which 
pipelines  are  required  to  comply  with 
the  regulation  requiring  pipelines  to 
permit  shippers  to  offset  imbalances  on 
different  contracts  held  by  the  shipper 
and  to  trade  imbalances.  (18  CFR 
284.12(c)(2)(ii)).  This  regulation  was 
adopted  in  Order  No.  587-G.  (63  FR 
20072). 

DATES:  Pipelines  must  comply  with  18 
CFR  284.12(c}(2Mii)  by  Noveiiaber  1. 
2000. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission  888  First  Street,  N.E. 
Washington  DC,  20426 

-    FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
(202)  208-2294 

Marvin  Rosenberg,  Office  of  Markets, 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission  888  First 
Street,  N.E.,  Washington,  DC  20426. 
(202) 208-1283 

Kay  Morice.  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
Commission  888  First  Street,  N.E., 
Washington,  DC  20426.  (202)  208- 
0507 

SUPPLEMENTARY  INFORMATION: 

United  States  of  America 

Federal  Energy  Regulatory  Commission 

Before  Commissioners:  James  J.  Hoecker. 
Chairman;  William  L.  Massey.  Linda 
Breathitt,  and  Curt  Hebert,  Jr.  Standards  For 
Business  Practices  Of  Interstate  Natural  Gas 
Pipelines. 

[Docket  No.  RM96-1-014] 
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Order  No.  587-L 

Order  Establishing  Implementation  Date  for 
Imbalance  Trading 

Issued  June  30.  2000. 

In  Order  No.  587-G, '  the  Commission 
adopted  a  regulation,  18  CFR 
284.12(c){2)(ii).  requiring  pipelines  to 
permit  shippers  to  offset  imbalances  on 
different  contracts  held  by  the  shipper 
and  to  trade  imbalances.  Through 
trading  of  imbalances,  shippers  would 
be  able  to  avoid  penalties,  without 
compromising  the  operational  reliability 
of  the  pipeline's  system.  ^  In  Order  No. 
587-G,  the  Commission  deferred 
implementation  of  this  regulation  until 
the  Gas  Industry  Standards  Board 
(GISB)  had  an  opportunity  to  develop 
standards  related  to  imbalance  trading. 

The  Commission  further  recognized 
the  importance  of  imbalance  trading  in 
Order  No.  637.  '  The  Commission  found 
that  penalties  can  operate  to  distort  the 
workings  of  the  market  and  that 
imbalance  trading  plays  an  important 
role  in  the  Commission's  overall  penalty 
policy  because  shippers  can  use 
imbalance  trading  to  better  manage  their 
penalty  exposure  without  jeopardizing 
the  integrity  of  the  pipeline's 
operations.  The  Commission  further 
found  that  imbalance  trading  was  of 
sufficient  importance  to  shippers' 
ability  to  manage  their  business  that 
pipelines  would  not  be  permitted  to 
implement  new  imbalance  services 
(such  as  park  and  loan  services)  before 
they  implement  imbalance  trading.  ■* 

On  February  23,  2000,  GISB  filed  with 
the  Commission  a  report  on  its 
standards  development  progress.  GISB 
reports  that  its  Executive  Committee 
approved  standards  for  imbalance 
trading  and  netting  and  title  transfer 
tracking  and  that  these  standards  are 
awaiting  the  development  of  the 
technical  standards  for  information 
requirements  and  technical  mapping. 


'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-G,  63  FR 
20072  (Apr.  23.  1998).  Ill  FERC  Stats.  &  Regs. 
Regulations  Preambles  1  31.062  (Apr.  16.  1998).  on 
re/i'g.  Order  No.  587-1.  63  FR  53565  (Oct.  6,  1998), 
III  FERC  Stats.  &  Regs.  Regulations  Preambles  ^ 
31.067  (Sep.  29.  1998). 

-'Order  No.  587-G.  63  FR  at  20081.  Ill  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31.062,  at  30,677- 
80. 

'  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Ser\ices.  Order  No.  637, 
65  FR  10156,  10198  (Feb.  25.  2000).  Ill  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31.091.  at  31,308 
(Feb.  9,  2000).  Order  No.  637-A.  65  FR  35705  (|un. 
5,  2000).  Ill  FERC  Stats.  &  Regs.  Regulations 
Preambles  1  31,099  (May  19,  2000). 

< Order  No.  637,  65  FR  at  10199.  Ill  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31,091,  at  31,311: 
Order  No.  637-A,  65  FR  at  35737,  III  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31,099,  at  31.601- 
602. 


On  February  11,  2000,  the  Executive 
Committee  also  established  an 
Expedited  Data  Development 
Subcommittee  whose  first  charge  is  to 
complete  the  technical  standards  for 
imbalance  trading  promptly.  ^' 

Because  of  the  importance  of 
imbalance  trading  to  the  overall 
Commission  policy  regarding  pipeline 
penalties,  the  Commission  is 
establishing  November  1,  2000  as  the 
date  by  which  pipelines  are  to  comply 
with  the  requirement  to  provide 
imbalance  trading  to  their  shippers. 
Since  GISB  has  been  working  since 
February  2000  on  developing  the 
technical  standards,  this  date  should 
provide  GISB  and  the  pipelines  with 
sufficient  opportunity  to  complete  the 
technical  standards  and  implement 
imbalance  trading.  To  implement 
imbalance  trading  on  their  systems, 
pipelines  must  file  revised  tariff  sheets 
not  less  than  30  days  nor  more  than  60 
days  prior  to  November  1,  2000.  •' 

The  Commission  orders: 

Each  interstate  pipeline  must  comply 
with  §  284.12(c)(2)(ii)  of  the 
Commission  regulations  by  November  1, 
2000. 

By  the  Commission. 
David  P.  Boergers, 

Secretary: 

|FR  Doc.  00-17162  Filed  7-6-00;  8:45  am] 

BILtJNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  99F-1 456] 

Indirect  Food  Additives   Adiuvants. 
Production  Aids,  and  Samtizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1,6-hexanediamine,  N.N'- 
bis{2,2,6,6-tetramethyl-4-piperidinyl)-, 
polymer  with  2,4,6-trichloro-l,3,5- 
triazine,  reaction  products  with  N-butyl- 
1-butanamine  and  N-butyl-2, 2,6,6- 
tetramethyl-4-piperidinamine  as  a 
stabilizer  in  olefin  polymers  intended 
for  use  in  contact  with  food.  This  action 


^  See  http://nM-w.gisb.org/edd.htm  (June  8'  2000) 
(announcing  formation  of  Expedited  Data 
Development  Subcommittee). 

» 18  CFR  154.207. 


responds  to  a  petition  filed  by  Ciba 
Specialty  Chemicals  Corp. 

DATES:  This  rule  is  effective  July  7, 
2000.  Submit  written  objections  and 
requests  for  a  hearing  by  August  7,  2000. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  theFederal  Register  of  May 
27,  1999  (64  FR  28825),  FDA  announced 
that  a  food  additive  petition  (FA? 
9B4656)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  P.O.  Box  2005,  Tarr>'town. 
NY  10591-9005.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  [21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
1,6-hexanediamine,  N,N'-bis(2,2,6,6- 
tetramethyl-4-piperidinyl)-,  polymer 
with  2,4,6-trichloro-l,3,5-triazine. 
reaction  products  with  N-butyl-1- 
butanamine  and  N-butyl-2, 2,6.6- 
tetramethyl-4-piperidinamine  as  a 
stabilizer  in  olefin  polymers  intended 
for  use  in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe.  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  (3)  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  9B4656.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  humem 
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environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  August  7,  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  weiiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 


which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  Zl  Ll  K  Fart  178 

Food  additives,  Food  packaging. 
Therefore,  luider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  -r-S— tNDfRFC  FOOD 
iDD^TiVES    ADj,..:.  AMS, 
^ODUC'ON  A  DS.  ANDSANmZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348.  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
for  polymers. 

(b)  •   *  * 


Substances 


Limitations 


1 ,6-Hexanediamine,  /V,/V'-bis(2,2,6,6-tetramettiyl-4-pjperidinyl)-,  polymer 
witti  2,4,6-trichloro-1,3,5-triazine,  reaction  products  with  A/-butyl-1- 
butanamine  and  N-butyl-2,2,6,6-tetramethyl-4-piperidinamlne  (CAS 
Reg.  No.  192268-64-7) 


For  use  only: 

1 .  At  levels  not  to  exceed  0.5  percent  by  weight  of  propylene  polymers 
and  copolymers  complying  witti  §  177.1520(c)  of  this  chapter,  items 
1.1,  1.2,  3.1a,  3.2a,  3.2b,  3.4,  or  3.5.  The  finished  polymers  may 
contact  food  only  of  the  types  Identified  in  §  176.170(c)  of  this  chap- 
ter, table  1,  under  categories  I,  II,  IV-B,  Vl-A,  Vl-B,  Vll-B,  and  VIII, 
and  under  conditions  of  use  B  through  H  described  in  table  2  of 

§  176.170(c)  of  this  chapter. 

2.  At  levels  not  to  exceed  0.3  percent  by  weight  of  propylene  polymers 
and  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
1.1,  1.2,  3.1a,  3.2a,  3.2b,  3.4,  or  3.5.  The  finished  polymers  may 
contact  food  only  of  the  types  identified  in  §  176.170(c)  of  this  chap- 
ter, table  1,  under  categories  III,  IV-A.  V,  Vl-C,  Vll-A,  and  IX,  and 
under  conditions  of  use  B  through  H  descritjed  in  table  2  of 

§176. 170(c)  of  this  chapter. 

3.  At  levels  not  to  exceed  0.5  percent  by  weight  of  ethylene  polymers 
and  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
2.1,  2.2,  2.3,  3.1a,  3.1b,  3.2a,  or  3.6  (where  the  density  of  each  of 
these  polymers  is  at  least  0.94  gram  per  cubic  centimeter),  or  5.  The 
finished  polymers  may  contact  food  only  of  the  types  identified  in 
§176.170(0)  of  this  chapter,  table  1,  under  categories  I,  II,  IV-B,  VI- 
A,  Vl-B,  Vll-B,  and  VIII,  and  under  conditions  of  use  B  through  H 
descrit>ed  in  table  2  of  §  176.170(c)  of  this  chapter. 

4.  At  levels  not  to  exceed  0.05  percent  by  weight  ol ethylene  polymers 
and  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
2.1,  2.2,  2.3,  3.1a,  3.1b,  3.2a,  or  3.6  (where  the  density  of  each  of 
these  polymers  is  at  least  0.94  gram  per  cubic  centimeter),  or  5.  The 
finished  polymers  may  contact  food  only  of  the  types  identified  in 

§  176.170(c)  of  this  chapter,  table  1,  under  categories  III,  IV-A,  V, 
Vl-C,  Vll-A,  and  IX,  and  under  conditions  of  use  B  through  H  de- 
scrit»ed  in  table  2  of  §  176.170(c)  of  this  chapter. 

5.  At  levels  not  to  exceed  0.5  percent  by  weight  of  ethylene  polymers 
and  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
2.1,  2.2,  2.3,  3.1a,  3.1b.  3.2a,  3.4,  3.5,  or  3.6  (where  the  density  of 
each  of  these  polymers  is  less  than  0.94  gram  per  cubic  centimeter), 
or  5.  The  finished  polymers  may  contact  food  only  of  the  types  iden- 
tified in  §  176.170(c)  of  this  chapter,  table  1,  under  categories  I,  II, 
IV-B,  Vl-A,  Vl-B,  Vll-B.  and  VIII,  and  under  conditions  of  use  C 
through  G  descritied  in  table  2  of  §  176.170(c)  of  this  chapter. 
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Substances 


Limitations 


.  At  levels  not  to  exceed  0.01  percent  by  weight  of  ethylene  polymers 
and  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items 
2.1,  2.2,  2.3,  3.1a,  3.1b,  3.2a,  3.4.  3.5,  or  3.6  (where  the  density  of 
each  of  these  polymers  is  less  than  0.94  gram  per  cubic  centimeter), 
or  5.  The  finished  polymers  may  contact  food  only  of  the  types  iden- 
tified in  §176.170(0)  of  this  chapter,  table  1,  under  categories  III,  IV- 
A,  V,  Vl-C,  Vll-A,  and  IX,  and  under  conditions  of  use  C  through  G 
descrit>ed  in  table  2  of  §  176.170(c)  of  this  chapter. 


Dated:  June  15.  2000. 
L.  Robert  Lake, 

Director  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc:.  00-1720:3  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  hea^'"  AND 
HUMAN  SERVICES 

Food  and  D'ug  AdfTiinistration 

21  CFR  Part  558 

New  Animai  Drugs  ?or  use  in  Animal 
Feeds,  Saiinomycin   Bacitracin 
Methylene  Disaiicyiate   and  Roxarsone 

AGENCt:  ruuu  anu  urug  naiiiinislration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  NADA  provides  for  using 
approved,  single-ingredient 
saiinomycin,  bacitracin  methylene 
disaiicyiate  (BMD),  and  roxarsone  Type 
A  medicated  articles  to  make  three-way 
combination  Type  C  medicated  feeds 
used  for  prevention  of  coccidiosis,  as  an 
aid  in  the  prevention  and  control  of 
necrotic  enteritis,  and  for  increased  rate 
of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation 
in  broiler,  roaster,  and  replacement 
(breeder  and  layer)  chickens. 

DATES:  This  rule  is  effective  July  7, 
2000. 

FOR  FURTHEFl  INFORMATION  CONTACT: 
i^iidiles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
RnrkviUp  \fn  20855.  301-827-1600. 

SUPPLEMENTARY  INFORMATION:  Alpharma. 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  filed  NADA  141-121 
that  provides  for  use  of  approved  BIO- 
COX''  (30  or  60  grams  per  pound  (g/lb) 
of  saiinomycin  activity),  BMD*  (10,  25, 


30.  40,  50,  60,  or  75  g/lb  BMD),  and  3- 
NITRO*  (45.4,  90,  227,  or  360  g/lb 
roxarsone)  Type  A  medicated  articles  to 
make  combination  Type  C  medicated 
feeds  for  use  in  broiler,  roaster,  and 
replacement  chickens.  The  combination 
Type  C  medicated  feeds  contain  40  to  60 
greims  per  ton  (g/ton)  saiinomycin,  50  or 
100  to  200  g/ton  BMD.  and  22.7  to  45.4 
g/ton  roxarsone  and  are  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix;  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati,  as  an  aid  in  the  prevention  (at 
50  g/ton  BMD)  or  control  (at  100  to  200 
g/ton  BMD)  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin,  and  for  increased  rate  of 
weight  gain,  improved  feed  efficiency, 
and  improved  pigmentation.  The  NADA 
is  approved  as  of  December  23,  1999, 
and  the  regulation  in  §  558.550  (21  CFR 
558.550)  is  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Also,  due  to  an  error  in  structuring 
the  regulations,  the  approval  entry  in 
§  558.550(a)(3)  is  removed.  Also, 
§558.500{d)(l)(xv)  and  (d)(l)(xvi)  are 
amended  under  limitations  to  reflect  the 
change  due  to  the  error. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.550  is  amended  by 
removing  the  phrase  "through 
(d)(3)(iii)"  from  paragraph  (a)(2),  by 
removing  paragraph  (a)(3),  by  revising 
the  last  sentence  of  paragraphs 
(d)(l)(xv)(c)  and  (d)(l)(xvi)(c),  by  adding 
paragraphs  (d)(l)(xviii)  and  (xix),  by 
redesignating  paragraphs  (d)(3)(i), 
(d)(3)(ii),  and  (d)(3)(iii)  as  paragraphs 
(d)(3)(i)(A),  (d)(3)(i)(B),  and  (d)(3)(i)(C), 
respectively,  and  by  adding  new 
paragraphs  (d)(3)(ii)  and  (d)(3)(iii)  to 
read  as  follows: 

§558.550    Saiinomycin. 

*         *         *         *         * 

(d)  *  *  * 

(1)  *  *  * 

(xv)  *  *  * 

(c)  Limitations.  *  *  *  Chlortetracycline 
as  provided  by  Nos.  046573  and  063238; 
roxarsone  as  provided  by  No.  046573; 
and  saiinomycin  as  provided  by  Nos. 
012799  and  063238  in  §  510.600(c)  of 
this  chapter. 

(xvi)  *  *  * 

(c)  Limitations.  *  *  *  Chlortetracycline 
as  provided  by  Nos.  046573  and  063238; 
saiinomycin  as  provided  by  Nos.  012799 
and  063238  in  §  510.600(c)  of  this 
chapter. 
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(xviii){A)  Amount  per  ton. 
Salinomycin,  40  to  60  grams:  bacitracin 
methylene  disalicylate,  50  grams;  and 
roxarsone,  22.7  to  45.4  grams. 

(B)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by  E. 
tenella,  E.  necatrix,  E.  acervulina,  E. 
brunetti,  E.  mivati,  and  E.  maxima,  as  an 
aid  in  the  prevention  of  necrotic 
enteritis  caused  or  complicated  by 
Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin,  for  increased 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

(C)  Limitations.  Feed  continuously  as 
sole  ration.  Do  not  feed  to  laying 
chickens.  Use  as  sole  source  of  organic 
arsenic.  Poultry  should  have  access  to 
drinking  water  at  all  times.  Drug 
overdosage  or  lack  of  water  intake  may 
result  in  leg  weakness  or  paralysis.  May 
be  fatal  if  fed  to  adult  turkeys  or  to 
horses.  Withdraw  5  days  before 
slaughter.  Salinomycin  as  provided  by 
Nos.  063238;  bacitracin  methylene 
disalicylate  and  roxarsone  as  provided 
by  No.  046573  in  §  510.600(c)  of  this 
chapter. 

(xix)(A)  Amount  per  ton. 
Salinomycin,  40  to  60  grams;  bacitracin 
methylene  disalicylate,  100  to  200 
grams;  and  roxarsone,  22.7  to  45.4 
grams. 

(B)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by  E. 
tenella,  E.  necatrix,  E.  acervulina,  E. 
brunetti,  E.  mivati,  and  E.  maxima,  as  an 
aid  in  the  control  of  necrotic  enteritis 
caused  or  complicated  by  Clostridium 
spp.  or  other  organisms  susceptible  to 
bacitracin,  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
improved  pigmentation. 

(C)  Limitations.  Feed  continuously  as 
sole  ration.  To  control  necrotic  enteritis, 
start  medication  at  first  clinical  signs  of 
disease;  vary  dosage  based  on  the 
severity  of  infection:  administer 
continuously  for  5  to  7  days  or  as  long 
as  clinical  signs  persist,  then  reduce 
bacitracin  to  prevention  level  (50  g/ton). 
Do  not  feed  to  laying  chickens.  Use  as 
sole  source  of  organic  arsenic.  Poultry 
should  have  access  to  drinking  water  at 
all  times.  Drug  overdosage  or  lack  of 
water  intake  may  result  in  leg  weakness 
or  paralysis.  May  be  fatal  if  fed  to  adult 
turkeys  or  to  horses.  Withdraw  5  days 
before  slaughter.  Salinomycin  as 
provided  by  No.  063238;  bacitracin 
methylene  disalicylate  and  roxarsone  as 
provided  by  No.  046573  in  §  510.600(c) 
of  this  chapter. 
***** 

(3)  *  *  * 

(ii)(A)  Amount  per  ton.  Salinomycin, 
40  to  60  grams;  bacitracin  methylene 
disalicylate,  50  grams;  and  roxarsone, 
22.7  to  45.4  grams. 


(B)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by  E. 
tenella,  E.  necatrix,  E.  acervulina,  E. 
brunetti.  E.  mivati,  and  E.  maxima,  as  an 
aid  in  the  prevention  of  necrotic 
enteritis  caused  or  complicated  by 
Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin,  for  increased 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

(C)  Limitations.  Feed  continuously  as 
sole  ration.  Discontinue  use  prior  to 
sexual  maturity.  Do  not  feed  to  laying 
chickens.  Use  as  sole  source  of  organic 
arsenic.  Poultry  should  have  access  to 
drinking  water  at  all  times.  Drug 
overdosage  or  lack  of  water  intake  may 
result  in  leg  weakness  or  paralysis.  May 
be  fatal  if  fed  to  adult  turkeys  or  to 
horses.  Withdraw  5  days  before 
slaughter.  Salinomycin  as  provided  by 
No.  063238;  bacitracin  methylene 
disalicylate  and  roxarsone  as  provided 
by  No.  046573  in  §  510.600(c). 

(iii)(A)  Amount  per  ton.  Salinomycin, 
40  to  60  grams;  bacitracin  methylene 
disalicylate,  100  to  200  grams;  and 
roxarsone,  22.7  to  45.4  granis. 

(B)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by  E. 
tenella,  E.  necatrix,  E.  acervulina,  E. 
brunetti,  E.  mivati,  and  E.  maxima,  as  an 
aid  in  the  control  of  necrotic  enteritis 
caused  or  complicated  by  Clostridium 
spp.  or  other  organisms  susceptible  to 
bacitracin,  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
improved  pigmentation. 

(C)  Limitations.  Feed  continuously  as 
sole  ration.  To  control  necrotic  enteritis, 
start  medication  at  first  clinical  signs  of 
disease;  vary  dosage  based  on  the 
severity  of  infection;  administer 
continuously  for  5  to  7  days  or  as  long 
as  clinical  signs  persist,  then  reduce 
bacitracin  to  prevention  level  (50  g/ton). 
Discontinue  use  prior  to  sexual 
maturity.  Do  not  feed  to  laying  chickens. 
Use  as  sole  source  of  organic  arsenic. 
Poultry  should  have  access  to  drinking 
water  at  all  times.  Drug  overdosage  or 
lack  of  water  intake  may  result  in  leg 
weakness  or  paralysis.  May  be  fatal  if 
fed  to  adult  turkeys  or  to  horses. 
Withdraw  5  days  before  slaughter. 
Salinomycin  as  provided  by  No.  063238; 
bacitracin  methylene  disalicylate  and 
roxarsone  as  provided  by  No.  046573  in 
§  510.600(c). 
***** 

Dated:  June  26.  2000. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  00-17196  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4160-01-f 


POSTAL  SERVICE 

39  CFR  Part  111 

Presentation  of  First-Class  Mail  and 
Standard  Mail  (A)  Automation  Letters 
and  Cards  for  Verification  Under  New 
SAVE  Verification  Procedures  and 
Revisions  to  Combined  Mailing 
Standards 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  On  December  9,  1999  (64  FR 
68965),  the  Postal  Service  published  a 
proposed  rule  amending  the  Domestic 
Mail  Manual  (DMM)  to  enable  adoption 
of  new  mail  verification  procedures, 
now  in  the  process  of  being 
implemented.  The  Postal  Service  also 
proposed  one  DMM  change  specific  to 
combined  mailings.  This  notice 
announces  the  adoption  of  these 
changes.  They  support  the  new 
Standardized  Acceptance  and 
Verification  (SAVE)  procedures  for 
First-Class  Mail  and  Standard  Mail  (A) 
automation  letters  and  cards,  and  limit 
the  weight  of  First-Class  Mail  with 
precanceled  stamps  in  combined 
mailings.  This  notice  also  responds  to 
several  comments  received. 
EFFECTIVE  DATE:  July  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hamel.  (703)  329-3660. 
SUPPLEMENTARY  INFORMATION:  In 
summary-,  as  of  July  13,  2000,  the 
following  Domestic  Mail  Manual 
changes  are  being  adopted  to  implement 
the  new  verification  procedures  for 
automation  letter  mailings  and  to  revise 
the  requirements  for  combined  mailings: 

(1)  For  First-Class  Mail  and  Standard 
Mail  (A)  automation  letter  and  card 
mailings,  mixed  AADC  trays  must  be 
physically  separated  from  other  trays 
when  the  mail  is  presented  to  the  USPS 
for  verification. 

(2)  For  all  First-Class  Mail  and 
Standard  Mail  (A)  automation  letter  and 
card  mailings  containing  10,000  or  more 
pieces,  documentation  must  be 
submitted  on  paper  in  a  standardized 
format  in  accordance  with  DMM  P012. 
Alternatively,  if  authorized  by  the  Postal 
Service,  the  standardized 
documentation  may  be  submitted  in  an 
easily  accessible  electronic  format. 

(3)  For  combined  mailings,  mailers 
may  not  include  First-Class  Mail  pieces 
that  weigh  over  1  ounce  and  are  paid 
with  precanceled  stamps. 

Comments  Received 

The  Postal  Service  received  three 
comments  in  response  to  the  December 
9,  1999,  Proposed  Rule.  One  came  from 
a  professional  mailer  and  two  were  from 
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mailer  associations.  None  were  received 
directly  from  Postal  Service  customers. 
The  comments  fell  into  two  broad 
categories:  those  relating  to  the 
published  policy  proposals,  and  those 
relating  to  the  actual  procedures  to  be 
used  by  Postal  Service  mail  acceptance 
personnel  in  the  verification  process. 
The  procedures  were  not  included  in 
the  published  notice  but  instead  have 
been  made  available  to  mailers  and  their 
associations  upon  request.  In  addition, 
the  Manager,  Northern  Virginia  Rates 
and  Classification  Service  Center  has 
contacted  mailer  associations  directly  to 
discuss  them.  The  procedures  were  not 
published  with  the  policy  proposals 
because  the  procedures  do  not  impact 
the  way  mailers  prepare  mail.  They 
change  only  the  way  the  Postal  Service 
verifies  mail.  Nonetheless,  mailers  did 
participate  in  the  development  of  SAVE 
from  its  inception.  In  fact,  several  of  its 
salient  features  were  introduced  by 
mailers.  SAVE  continues  to  evolve  as 
we  geiin  experience  and  evaluate  and 
apply  mailer  suggestions. 

One  of  the  primary  purposes  of  SAVE 
is  to  create  a  comprehensive,  exact 
description  of  the  procedures  for  postal 
clerks  to  use  to  verify  automation  letter 
and  card  mailings.  The  Postal  Service 
committed  to  make  the  procedures 
aveiilable  to  mailers  as  well.  In  this  way, 
the  process  can  be  monitored  for 
integrity  by  mailers  themselves. 

The  current  version  of  the  SAVE 
procedures  (for  MLOCR  and  barcode 
sorter  mailers)  is  available  from  the 
Postal  Service's  Web  site  at 
www.usps.com/mptqm/downloads.htm. 
Very  minor  modifications  may  be  made 
for  other  automation  letter  and  card 
mailers  as  the  result  of  current  field 
testing.  Any  resulting  changes  will 
appear  on  the  same  Web  site  in  late  July 
2000.  The  following  paragraphs  address 
mailers'  comments  to  the  proposed 
DMM  changes. 

Segregation  of  Mixed  AADC  Trays 

Two  comments  were  concerned  that 
the  Postal  Service  planned  to  scrutinize 
trays  that  tend  to  be  error  prone  and 
then  draw  unfair  conclusions  about  a 
mailing  as  a  whole.  A  third  comment 
questioned  the  value  of  the  proposal  to 
the  Postal  Service,  but  felt  strongly  that 
we  needed  to  be  clear  in  what  is 
intended  by  "physically  segregated." 

Regarding  the  fairness  issue,  the 
procedures  address  the  comment  by 
introducing  a  new  "weight  factor"  when 
computing  error  percentages.  This 
approach  accomplishes  the  joint  goals  of 
encouraging  mailers  to  improve  the 
admitted  lower  quality  of  mixed  AADC 
trays  while  not  unduly  penalizing  other 
sort  levels  for  these  mixed  level  errors. 


Because  mailers  helped  develop  this 
weighting  process,  we  are  confident 
other  mailers  will  agree  to  its  fairness  in 
operation.  The  Postal  Service  remains 
open  to  ideas  for  improving  SAVE. 

The  value  of  this  policy  proposal  is 
that  SAVE  requires  the  postal  clerk  to  be 
able  to  locate  all  of  the  mixed  AADC 
trays  presented  in  a  mailing  so  that 
verification  can  be  performed.  If  these 
trays  are  spread  throughout  the  mailing 
as  presented,  verification  of  the  mail 
might  be  slowed  due  to  the  need  to 
search  to  retrieve  them.  We  do  agree 
with  the  comment  that  our  proposal,  as 
initially  worded,  might  cause  confusion 
about  what  the  mailer  is  required  to  do. 
Accordingly,  we  reworded  the 
requirement  to  make  it  clearer.  The 
language  in  DMM  M810.1.8  was 
clarified  and  appears  in  this  notice.  For 
the  purposes  of  reading  that  language,  a 
"mailing"  is  defined  as  those 
automation  rate  pieces  that  are 
represented  by  a  single  postage 
statement. 

Standardized  Documentation  for 
Mailings  With  10,000  or  More  Pieces 

One  conunent  supports  this  change 
without  reservation.  Another  believes 
the  Postal  Service  is  making  it  more 
difficult  to  present  mail;  that  the  old 
way  of  mailers  segregating  identical 
piece  weight  mail  by  rate  category  for 
weigh  verifications  should  be 
continued. 

As  a  general  matter,  the  Postal  Service 
intends  to  eliminate  weigh  verification 
as  a  means  of  verifying  piece  counts, 
whenever  possible.  This  process  is  time 
consuming.  Piece  counts  can  be 
confirmed  with  documentation.  Since 
all  large  mailings  are  computer  driven, 
the  needed  documentation  is  available. 

Standardization  of  documentation 
content  and  format  will  contribute  to 
more  consistent  verification  methods 
and  results  throughout  the  postal 
system.  All  mailers'  computer  files 
contain  the  necessary  data  already  so 
that,  in  some  cases,  the  mailer  may 
simply  need  to  reprogram  the  mail 
qualification  report  to  meet  DMM 
standardized  formats.  Accordingly,  the 
Postal  Service  is  adopting  the 
requirement  that  mailers  provide 
standardized  documentation  for 
automation  letter  mailings  having 
10,000  or  more  pieces. 

Eliminating  Precanceled  Stamped 
Pieces 

The  only  comment  on  this  portion  of 
the  proposal  questioned  its  inclusion. 
This  proposal  was  included  because  the 
Postal  Service  is  striving  to  simplify 
mailing  processes.  Allowing 
precanceled  stamp  pieces  that  weigh 


more  than  1  ounce  in  combined 
mailings  adds  complexity  and  makes 
verification  extremely  difficult.  To  make 
SAVE  consistent  universally,  we  believe 
it  is  important  to  eliminate  this  option. 
The  crucial  considerations  in  making 
this  decision  were  that  (1)  business 
mailers  have  both  metered  and  permit 
imprint  options  for  this  mail,  and  (2) 
few  mailers  are  impacted  because  use  of 
other  than  1  ounce  precanceled  stamps 
in  combined  mailings  is  extremely  rare. 
The  Postal  Service  plans  to  go  forward 
with  this  change. 

General  Comment 

In  conclusion,  one  comment 
suggested  a  six-month  delay  in 
implementing  SAVE,  so  that  more 
mailers  can  be  educated.  As  it  is,  this 
final  notice  comes  a  full  seven  months 
after  the  initial  notice.  In  lieu  of 
delaying  implementation,  the  Postal 
Service  will  further  evaluate  and 
promote  awareness  of  SAVE  by: 

(1)  Addressing  national  mailer 
association  conferences. 

(2)  Providing  its  district  offices  with 
PowerPoint  presentations  to  be  used  at 
local  Postal  Customer  Council  (PCC) 
meetings. 

(3)  Offering  presentations  at  the 
Nashville  and  Anaheim  Postal  Forums. 

(4)  Making  the  SAVE  procedures 
available  to  the  mailing  community  via 
the  Postal  Service  Web  site.  (MLOCR/ 
barcode  sorter  procedures  are  available 
now;  modifications  for  other  automation 
letter  and  card  mailers  will  be  available 
in  July  2000.) 

(5)  Testing  SAVE  at  several  list  mailer 
sites  in  June  2000. 

This  approach  recognizes 'that  the  bulk 
of  SAVE  educational  efforts  will  be 
borne  by  the  Postal  Service.  The  impact 
on  mailers  will  be  minimal.  Mailers 
need  only  begin  presenting  mixed 
AADC  trays  together,  and  many  already 
do  this.  Some  mailers  may  need  to 
reprogram  mail  qualification  reports  to 
conform  to  current  DMM  standardized 
formats,  although  all  MLOCR/barcode 
sorter  mailers  and  most  list  mailers 
already  meet  this  standard  because  they 
use  conforming  software  from 
equipment  and  software  vendors. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5 
U.S.C.553  (b),(c))  regarding  proposed 
rulemaking  by  39  U.S.C.410  (a),  the 
Postal  Service  adopts  the  following 
revisions  to  the  Domestic  Mail  Manual 
(DMM),  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
part  111. 
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List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404.  414.  3001-3011,  3201-3219, 
3403-3406.  3621.  3626,  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  as  set  forth 

below: 

M     Mail  Preparation  and  Sortation 


M800    All  Automation  Mail 
M810     Letter-Size  Mail 

Mail  1.0    BASIC  STANDARDS 

*         •         *         *         * 

13     Documentation 

[Amend  1.3  to  read  as  follows:] 
A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing  and  must  be  supported  by 
documentation  produced  by  PAVE- 
certified  (or,  except  for  Periodicals, 
MAC-certified)  software  or  by 
standardized  documentation  under 
P012.  Exception:  For  mailings  of  fewer 
than  10,000  pieces,  presort  and  rate 
documentation  is  not  required  if  postage 
at  the  correct  rate  is  affixed  to  each 
piece  or  if  each  piece  is  of  identical 
weight  and  the  pieces  are  separated  by 
rate  when  presented  for  acceptance. 
Mailers  may  use  a  single  postage 
statement  and  a  single  documentation 
report  for  all  rate  levels  in  a  single 
mailing.  Standard  Mail  (A)  mailers  may 
use  a  single  postage  statement  and  a 
single  documentation  report  for  both  an 
automation  carrier  route  mailing  and  a 
mailing  containing  pieces  prepared  at  5- 
digit,  3-digit,  and  basic  automation  rates 
as  applicable,  submitted  for  entry  at  the 
same  time.  Documentation  of  postage  is 
not  required  if  the  correct  rate  is  affixed 
to  each  piece  or  if  each  piece  is  of 
identical  weight  and  the  pieces  are 
separated  by  rate  when  presented  for 
acceptance.  Combined  mailings  of 
Periodicals  publications  also  must  also 
be  documented  under  M200.  First-Class 
and  Standard  Mail  (A)  mailings 
prepared  under  the  value  added  refund 
procedures  or  as  combined  mailings  of 
different  postage  payment  methods  or 
different  rates  of  postage  affixed  must 
meet  additional  standardized 
documentation  requirements  under 
P014  and  P760. 


[Add  new  1.8  to  read  as  follows:] 
1.8    Presentation 

Upon  presentation  of  letter-size 
automation  rate  First-Class  Mail  and 
Standard  Mail  (A)  mailings  to  the  Postal 
Service  for  verification,  mailers  must 
present  all  mixed  AADC  trays  together, 
cmd  such  trays  must  either  be  adjacent 
to  one  another  or  side  by  side,  and  must 
be  placed  as  the  top  layer(s)  on  any 
given  container.  Containerization 
instructions  for  First-Class  Mail  letters 
and  cards  may  be  established  by  local 
Postal  Service  managers. 


P    Postage  and  Payment  Methods 

***** 

P700    Special  Postage  Payment 
Systems 


P760    First-Class  or  Standard  Mail  (A) 
Mailings  With  Different  Payment 
Methods 


2.0    POSTAGE 


2.3    Precanceled  Pieces — First-Class 
Mail 

[Amend  2.3  by  revising  the  first 
sentence  to  read  as  follows:] 

Pieces  with  precanceled  stamps  in  a 
combined  mailing  must  not  weigh  more 
than  1  ounce  and  must  bear  postage  in 
any  denomination  of  precanceled 
stamps  permitted  in  a  Presorted  or 
automation  rate  mailing.  Additional 
postage  due  for  precanceled  stamp 
pieces  in  a  combined  mailing  is 
deducted  from  the  mailer's  postage  due 
advance  deposit  account.  Full  postage  at 
single-piece  First-Class  Mail  rates  must 
be  paid  on  accompanying  single-piece 
rate  mail  using  one  of  the  methods 
under  Pi 00.  Additional  preparation  to 
verify  postage  due  may  be  required  by 
the  Postal  Service. 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  to  reflect  these 
changes. 

Stanley  F.  Mires, 

Chief  Counsel  Legislative. 

(PR  Doc.  00-17094  Filed  7-6-00;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Pan  1635 
Timekeeping  Requiremeni 
AGENCY:  Legal  Services  Corporation. 


ACTION:  Final  rule. 


SUMMARY:  This  final  rule  revises  the 
Legal  Services  Corporation's  rule  on 
timekeeping  to  assure  that  allocations  of 
expenditures  of  LSC  funds  are 
supported  by  accurate  records.  The  final 
rule  requires  that  recipient  time  records 
for  attorneys  and  paralegals  reflect  the 
date  as  well  as  the  amount  of  time  spent 
on  each  case,  matter  or  supporting 
activity.  The  final  rule  also  requires  that 
part-time  attorneys  and  paralegals  who 
also  work  for  organizations  that  engage 
in  restricted  activities  certify  that  they 
have  not  worked  on  such  restricted 
activities  (except  for  de  minimis  actions) 
during  any  time  for  which  they  are 
compensated  with  LSC  funds  nor  used 
recipient  resources  for  restricted 
activities.  Finally,  the  final  rule  adds  a 
definition  for  the  term  restricted 
activities. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray.  Senior  Assistant 
General  Counsel,  Office  of  Legal  /  ffairs, 
Legal  Services  Corporation,  750  First 
Street,  N.E.,  Washington,  DC  20002- 
4250:202-336-8817; 
mcondray@lsc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  fined  rule  completes 
a  process  dating  bacTc  to  early  1998.  In 
February  of  that  year,  the  LSC's  Office 
of  Inspector  General  (OIG)  issued  a 
Summary  Report  on  Audits  of  Selected 
Grantees  for  Compliance  with  Selected 
Regulations  which  found  that 
timekeeping  records  could  not 
demonstrate  that  recipients'  part-time 
attorneys  and  paralegals  do  not  work  on 
restricted  activities  during  any  time  for 
which  they  are  compensated  by  the 
recipient  for  their  services.  The  OIG 
recommended  that  the  LSC  revise  its 
timekeeping  rule  to  require  that  part- 
time  attorneys  and  paralegals  maintain 
timekeeping  records  for  all  hours 
worked  for  the  recipient  by  date  and 
time  of  day.  The  Operations  and 
Regulations  Committee  (Committee)  of 
the  LSC  Board  of  Directors  (Board)  met 
in  September  1998,  to  consider  the  OIG 
recommendation  and  other  proposed 
revisions  to  the  existing  timekeeping 
rule.  Following  that  meeting.  LSC 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  public 
comment  on  October  22,  1998  (63  FR 
56594). 

Under  the  existing  rule,  all  recipients 
are  required  to  keep  contemporaneous 
records  of  the  amount  of  time  their 
attorneys  and  paralegals  spend  on  each 
case,  matter  or  supporting  activity.  The 
NPRM  proposed  three  changes  to  this 
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basic  requirement.  First,  LSC  proposed 
tliat  full-time  attorneys  and  paralegals 
be  required  to  record  the  date  that  time 
was  spent  on  each  case,  matter  or 
supporting  activity,  in  addition  to  the 
amount  of  time  spent.  The  second 
proposed  change  would  have  required 
that  time  records  for  part-time  attorneys 
and  paralegals  who  also  work  for 
organizations  which  engage  in  restricted 
activities  (a  term  of  art  referring  to  those 
activities  in  which  organizations 
receiving  LSC  funding  may  not  engage 
due  to  statutory  and  regulatory 
limitations)  provide  the  date  and  exact 
time  of  day  for  time  spent  on  each  case, 
matter  or  supporting  activity.  The  third 
change  proposed  that  time  records  for 
both  full-time  and  part-time  attorneys 
and  paralegals  be  consistent  with  the 
recipient's  time  and  attendance  records 
used  for  payroll  purposes. 

In  addition  to  the  proposed  changes  to 
the  text  of  §  1635.3(b)(1).  LSC  requested 
conunent  on  whether  LSC  should,  as  an 
alternative  to  the  date  and  time  of  day 
record  requirement  being  proposed  for 
part-time  attorneys  and  paralegals, 
require  such  employees  to  certify  in 
writing  that  they  had  not  engaged  in  any 
restricted  activities  during  any  time  for 
which  they  were  paid  by  the  recipient. 
The  NPRM  did  not  contain  any 
proposed  language  relating  to  a 
certification  requirement,  but  invited 
comment  on  the  matter  of  certification 
or  other  alternatives  to  the 
recordkeeping  requirement  that  might 
address  the  QIC's  concerns. 

Most  of  the  comments  LSC  received 
on  the  NRPM  preferred  the  certification 
option  over  the  date  and  time  of  day 
record  proposed  on  the  basis  that  the 
requirement  to  keep  records  by  time  of 
day  was  too  onerous  given  the  typical 
workday  patterns  of  legal  services 
attorney  and  paralegals.  Some 
commenters  also  objected  to  the 
proposal  that  all  attorney  and  paralegal 
time  records  reflect  the  date  as  well  as 
the  amount  of  time  spent  as  unnecessary 
and  administratively  burdensome.  Many 
of  the  comments  also  objected  to  the 
proposal  that  time  records  be  consistent 
with  payroll  records,  fearing  that  the 
proposal  would  place  recipients  in 
jeopardy  of  being  in  non-compliance 
with  the  Fair  Labor  Standards  Act. 

The  Conrniittee  met  in  February  1999, 
to  consider  the  comments  on  the  NPRM. 
After  considering  the  comments 
received,  along  with  the 
recommendations  of  the  QIC  and  staff, 
the  Committee  decided  to  retain  certain 
elements  of  the  NPRM,  revise  others, 
and  to  republish  the  proposed  rule  for 
further  public  comment.  The  new 
proposed  rule  ("republished  NPRM"), 
issued  on  April  5,  1999  (64  FR  16383), 


replaced  the  previous  proposal  that 
part-time  attorneys  and  paralegals  be 
required  to  record  the  exact  date  and 
time  for  time  worked  with  a  certification 
requirement.  Under  a  new  proposed 
§  1635.3(e),  LSC  proposed  to  require 
part-time  attorneys  and  paralegals  who 
also  work  for  organizations  that  engage 
in  restricted  activities  to  certify  on  a 
quarterly  basis  that  they  had  not  worked 
on  restricted  activities  during  any  time 
for  which  they  were  compensated  with 
LSC  funds  nor  used  recipient  resources 
for  restricted  activities.  "The  proposed 
certification  requirement  contained  an 
exception  for  de  minimis  activities, 
acknowledging  that  certain  activities, 
such  as  opening  or  briefly  screening 
mail  or  taking  a  phone  call  to  schedule 
another  time  to  discuss  restricted 
activity  matters,  are  often  unavoidable. 
Related  to  this  issue,  the  republished 
NPRM  added  a  new  §  1635.2  (c), 
containing  a  proposed  definition  of 
"restricted  activities." 

The  republished  NPRM  retained  the 
previously  proposed  requirement  that 
all  attorney  and  paralegal  time  records 
provide  the  date  for  each  timekeeping 
entry.  LSC  was  not  convinced  that  this 
requirement  would  pose  an  undue 
administrative  burden  on  recipients  and 
that  reference  to  a  particular  timeframe 
was  necessary  to  an  understanding  of 
the  records.  The  republished  NPRM, 
however,  did  invite  specific  comment 
from  those  recipients  whose  current 
recordkeeping  systems  did  not  include 
recording  by  date  on  the  anticipated 
effect  of  the  proposal. 

Finally,  LSC  deleted  the  previously 
proposed  requirement  that  time  keeping 
records  be  consistent  with  payroll 
records.  Although  LSC  did  not  agree 
with  the  comments  that  the  proposal 
would  require  recipients  to  run  afoul  of 
the  Fair  Labor  Standards  Act,  LSC 
determined  that  the  proposed 
recordkeeping  consistency  requirement 
was  not  necessary.  The  original 
proposal  was  intended  to  address  a 
problem  related  to  timekeeping  records 
in  a  period  during  which  many 
recipients  were  divesting  themselves  of 
matters  which  they  were  no  longer 
permitted  to  handle  as  the  result  of 
legislative  changes  to  the  program  in 
1996.  Since  that  time,  however,  the 
divestitiu-es  have  been  completed  and 
LSC  staff  and  OIG  agreed  that  the  risk 
of  non-compliance  with  the  new 
restrictions  has  decreased  significantly, 
eliminating  the  need  for  consistency 
between  payroll  and  timekeeping 
records.  "Thus,  in  light  of  the  changed 
circumstances  and  the  concerns  raised 
by  the  comments,  LSC  decided  simply 
to  drop  this  proposal  from  the 
republished  NPRM. 


LSC  received  three  comments  on  the 
republished  NPRM.  All  of  the  comments 
generally  favored  the  certification 
approach  over  the  earlier  proposal 
requiring  part-time  attorneys  and 
paralegals  to  keep  time  by  recording  the 
exact  time  of  day  for  each  case,  matter 
or  supporting  activity.  The  comments 
suggested  making  some  specific  changes 
to  the  language  in  several  of  the  sections 
to  improve  what  the  commenters 
considered  the  clarity  of  the  language 
rather  than  the  substance  of  the 
proposed  requirements.  These 
comments  are  discussed  at  greater 
length  in  the  Section-by-Section 
Analysis,  below. 

After  a  meeting  in  November  1999  to 
consider  the  comments  and  staff  report 
on  the  republished  NPRM,  the 
Committee  made  a  number  of  additional 
revisions  to  the  nile  and  voted  to 
recommend  to  the  Board  that  the  rule  be 
adopted  as  revised.  Subsequently,  the 
Board  adopted  as  final  the  Committee's 
revised  and  reported  version  of  the  rule, 
as  set  forth  below. 

Section-by-Section  Analysis 

Section  1635.1     Purpose 

The  final  rule  retains  the  provisions  of 
the  current  rule.  No  comments  were 
received  on  this  section. 

Section  1635.2    Definitions 

The  final  rule  adopts  in  §  1635.2(c),  a 
modified  definition  of  the  term 
"restricted  activities"  to  clarify  the 
meaning  of  that  term  as  used  in  the 
certification  requirement  (§  1635.3(d)). 
Restricted  activities  are  now  defined  as 
those  activities  that  are  prohibited  in  45 
CFR  part  1610. 

Restricted  activities  is  a  term  of  art 
which  refers  to  activities  which 
recipients  are  statutorily  prohibited 
from  engaging  in  by  the  LSC  Act  or 
Section  504  of  the  1996  LSC 
appropriations  act.  The  term  is  defined 
at  length  in  the  LSC's  regulations 
relating  to  the  use  of  non-LSC  funds, 
transfer  of  LSC  funds  and  program 
integrity  at  45  CFR  1610.2  (a)  and  (b). 
See  62  FR  27695  (May  21,  1997). 
Because  these  definitions  cite  to  the 
restrictions'  statutory  sources  and  each 
restriction's  implementing  regulation,  if 
available,  LSC  proposed  to  define 
"restricted  activities"  as  those  activities 
incopsistent  with  section  504  in  45  CFR 
1610.2  (a)  and  (b). 

Several  commenters  requested  that 
LSC  clarify  the  definition.  Upon  further 
reflection,  LSC  determined  that 
although  the  §  1610.2  definitions  list  the 
types  of  activities  that  are  restricted  by 
law,  other  portions  of  part  1610  provide 
additional  useful  information.  For 
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example,  part  1610  also  contains 
information  which  explains  the  scope  of 
the  restrictions,  especially  in  regard  to 
the  types  of  funds  that  may  not  be  used 
for  various  activities.  LSC,  accordingly, 
is  changing  the  definition  of  "restricted 
activities"  in  this  final  rule  to  refer  to 
the  use  of  that  term  in  the  entirety  of 
part  1610.  LSC  believes  that  making 
reference  to  part  1610  for  definition  of 
the  "restricted  activities"  will 
sufficiently  inform  recipients  as  to  the 
intended  meaning  and  scope  of  the 
term,  as  they  should  be  well  versed  in 
the  provisions  of  part  1610  whose 
violations  have  serious  implications  for 
their  LSC  funding.  LSC  also  believes 
that  the  revised  definition  clarifies  that 
nothing.in  the  proposed  rule  is  intended 
to  expand  the  scope  of  any  restriction  or 
the  type  of  recipient  funds  implicated 
by  a  particular  statutory  or  regulatory 
restriction. 

The  final  rule  retains,  with  minor 
clarifying  changes,  the  definition  of 
matter  in  1635.2(b).  The  term  "referral" 
is  added  to  the  list  of  examples  of 
indirect  services  to  clarify  that  the 
process  of  interviewing  an  applicant, 
determining  eligibility  and  making  a 
referral  to  a  PAI  attorney  or  other  agency 
is  a  matter. 

The  final  rule  retains  the  definitions 
of  case  in  1635.2(a)  and  supporting 
activity  in  1635.2(d). 

Section  1635.3     Timekeeping 
Requirement 

Section  1635.3(b)(1)  of  the  final  rule 
adopts  a  requirement  that  all  recipient 
attorneys  and  paralegals  provide  the 
date  as  well  as  the  amount  of  time  spent 
on  each  case,  matter  or  supporting 
activity  in  their  time-keeping  records. 

LSC  believes  that  timekeeping  records 
have  little  significance  unless  put  into 
the  context  of  a  particular  time  frame. 
The  previous  rule  already  implied  a 
connection  between  timekeeping 
records  and  a  particular  date  because  it 
required  that  timekeeping  records  be 
made  contemporaneously.  In  practice, 
the  timekeeping  records  of  most  LSC 
recipients  already  provide  the  dale  in 
their  timekeeping  records.  Thus,  LSC 
did  not  consider  the  proposal  to  add  a 
date  requirement  to  the  regulation  to  be 
burdensome.  Nonetheless,  when  the 
proposed  rule  was  republished,  LSC 
requested  those  recipients  whose 
records  did  not  provide  the  date  to 
comment  on  how  the  requirement  might 
affect  their  programs.  No  comments 
were  received  on  this  particular  issue. 
Rather,  one  comment  on  the  date 
requirement  stated  that  it  was  not  an 
unreasonable  additional  burden  on 
recipients,  in  part  because  most  current 
timekeeping  systems  used  by  LSC 


recipients  already  include  the  date  in 
the  information  routinely  collected. 
Accordingly,  LSC  has  adopted  the  date 
requirement  in  the  final  rule. 

The  final  rule  contains  a  new 
paragraph  (d)  (corresponding  to 
proposed  paragraph  (e)  in  the 
republished  NPRM)  requiring  that  any 
attorney  or  paralegal  who  works  part- 
time  for  a  recipient  and  part-time  for  an 
organization  that  engages  in  restricted 
activities  to  certify  in  writing  that,  with 
the  exception  of  de  minimis  actions,  he 
or  she  has  not  worked  on  restricted 
activities  during  the  time  he  or  she  was 
being  compensated  by  the  recipient,  nor 
used  recipient  resources  for  restricted 
activities.  Paragraph  (d)  also  sets  forth  a 
standard  for  determining  if  an  action 
can  be  classified  as  de  minimis:  de 
minimis  actions  are  those  that  are  of 
little  substance;  require  little  time;  are 
not  initiated  by  the  part-time  attorney  or 
paralegal;  and,  for  the  most  part,  are 
unavoidable. 

Activities  that  would  meet  the 
standard  include  answering  the 
telephone  and  establishing  another  non- 
LSC  program  time  with  the  caller  to 
discuss  the  restricted  activity,  or 
opening  and  briefly  screening  mail. 
Actions  that  would  not  meet  this 
standard  include  researching,  preparing 
legal  documents,  meeting  with  or 
providing  advice  to  the  client  and 
conferring  with  third  parties  on  behalf 
of  the  client.  Although  the  examples 
listed  above  are  not  intended  to  provide 
an  exhaustive  list  of  permissible  and 
impermissible  actions,  LSC  cautions 
recipients  that  it  intends  to  interpret  the 
de  minimis  standard  strictly  to  permit 
only  a  very  narrow  range  of  actions.  LSC 
is  taking  this  position  in  order  to  ensure 
that  part-time  attorneys  and  paralegals 
are  not  engaged  in  restricted  activities 
while  being  compensated  by  the 
recipient  or  using  recipient  resources  for 
restricted  activities. 

In  the  republished  NPRM,  the 
proposed  regulatory  text  for  this 
paragraph  contained  examples  of  de 
minimis  actions.  Two  comments 
requested  that  LSC  provide  additional 
examples  of  permitted  actions  and 
clarify  the  meaning  of  the  exception. 
Rather  than  cluttering  up  the  regulatory 
text  with  additional  examples,  LSC 
believes  that  it  is  better  to  set  forth  a 
standard  for  de  minimis  actions  in  the 
regulator}'  text  and  include  a  discussion 
and  examples  of  de  minimis  actions  in 
the  preamble.  The  final  rule  reflects  this 
judgment. 

The  proposed  regulatory  text  and  the 
related  preamble  discussion  had  stated 
that  the  certification  requirement  did 
not  apply  to  de  minimis  actions  "related 
to  a  restricted  activity  that  does  not 


involve  working  on  the  restricted 
activity."  LSC  received  a  comment 
noting  that  the  references  to  "working 
on  the  related  activity"  constitute  a 
tautology  that  reiterates  the  same 
concept  without  providing  sufficient 
guidance  on  the  scope  of  the  exception. 
LSC  agrees  that  the  reference  to 
"working  on  restricted  activities"  is 
vague  and  repetitive.  Accordingly,  that 
phrase  has  been  deleted  from  the  final 
rule. 

LSC  also  received  comments 
suggesting  adding  the  term  "non- 
substantive" after  de  minimis.  LSC  has 
determined  that  the  term  "non- 
substantive" should  not  be  added  to  the 
regulation  because  it  does  not  clarify  the 
meaning  of  de  minimis.  The  meaning  of 
de  minimis  (trifling;  small  matter;  of 
little  importance)  is  sufficiently  similar 
to  that  of  the  term  "non-substantive" 
(small  amount;  having  little  practical 
importance)  that  including  both  terms 
would  be  repetitive  and  not  helpful. 

One  comment  suggested  replacing 
"works"  with  "is  employed"  to  clarify 
that  the  part-time  attorney  or  paralegal 
has  an  employee/employer  relationship 
with  the  recipient.  For  the  purposes  of 
this  rule,  either  term  has  the  same 
meaning.  Accordingly,  the  final  rule 
retains  the  term  "works"  as  proposed, 
without  change. 

Another  conunent  requested  a 
clarification  that  the  term  "time  period" 
refers  to  the  specific  hours  or  work  days 
the  part-time  attorney  or  paralegal  is 
expected  to  work  for  the  recipient  rather 
than  payroll  periods  diu"ing  which  the 
employee  may  work  part-time  for  both 
the  recipient  and  another  organization 
that  engages  in  restricted  activities.  LSC 
has  deleted  the  word  "period"  from  the 
final  rule  so  that  the  language  makes 
clear  that  the  time  referred  to  is  the 
specific  time  the  attorney  or  paralegal 
works  for  the  recipient  and  for  which  he 
or  she  is  paid  by  the  recipient. 

The  final  rule  requires  that 
certifications  be  made  quarterly  on  a 
form  determined  by  LSC.  The 
republished  NPRM  proposed  that 
certifications  be  made  to  LSC  on  a 
quarterly  basis  on  dates  established  by 
LSC.  One  comment  questioned  the  need 
for  quarterly  certifications  stating  that 
such  frequent  reporting  would  put  a 
significant  administrative  burden  on  the 
recipient.  The  comment  also  suggested 
that  LSC  not  establish  a  specific  date  on 
which  a  certification  needs  to  be  made, 
but  require  certification  on  or  before  a 
particular  date  instead.  One  comment 
also  noted  that  the  LSC  has  not  always 
provided  recipients  with  the 
appropriate  forms  in  a  timely  maimer. 
LSC  disagrees  that  the  qua^erly 
requirement  would  impose  a  significant 


4IRR2 


Ff(1pr;il  Register/Vol.  65,  No.  131 /Friday,  July  7,  2000/Rules  and  Regulations 


administrative  burden  on  recipients,  but 
agrees  that  it  is  unnecessary  for  LSC  to 
set  a  date  upon  which  the  certification 
is  due.  The  final  rule  reflects  these 
determinations.  In  addition,  the  final 
rule  requires  LSC  to  provide  recipients 
with  an  appropriate  form  by  the 
effective  date  of  the  final  rule. 

LSC  received  one  comment  suggesting 
that  LSC  require  recipients  to  submit  the 
certifications  to  LSC.  LSC  does  not 
believe  such  a  requirement  is  necessary. 
The  certification  requirement  is 
intended  to  be  a  recordkeeping  rather 
than  a  reporting  requirement.  The 
information  is  to  be  maintained  by 
recipients  so  that  it  is  available  to 
auditors  or  LSC  staff  for  annual  audits 
or  on-site  reviews.  A  recipient  would 
need  to  submit  certifications  to  LSC 
only  when  requested  to  do  so  by  LSC. 
Accordingly,  this  suggestion  has  not 
been  adopted  in  the  final  rule. 

The  final  rule  eliminates  the  old 
paragraph  (c)  because  it  is  outdated. 
This  paragraph  required  that  the  time 
keeping  system  must  be  implemented 
within  30  days  of  the  effective  date  of 
the  regulation  or  within  30  days  of  the 
effective  date  of  a  grant  or  contract, 
whichever  is  later.  The  preamble  states 
that  the  final  rule  becomes  effective  30 
days  after  publication.  LSC  management 
routinely  provides  new  grantees  with 
deadlines  for  compliance  with  various 
grant  requirements,  such  as  governing 
board  composition  and  reporting 
requirements.  Thus,  the  continued 
inclusion  of  this  requirement  is  not 
necessary.  This  change  was  not 
contained  in  either  the  original  or 
republished  NPRMs,  but  as  it  is  a 
technical,  procedural  change  that  has  no 
adverse  effect  on  recipients  subject  to 
this  rule  it  may  be  made  without  prior 
public  notice  and  comment.  5  U.S.C. 
553(b). 

In  the  final  rule,  paragraph  (d)  is 
relettered  as  (c)  and  contains  a  minor 
conforming  language  change.  The  final 
rule  deletes  the  phrase  "from  the  time 
of  implementation."  The  timekeeping 
system  must  be  capable  of  aggregating 
the  time  record  information  on  both 
closed  and  pending  cases  by  the  legal 
problem  type  from  the  commencement 
of  the  case.  The  deleted  phrase  is 
confusing  and  unnecessary. 

Section  1635.4    Administrative 
Provisions 

The  final  rule  retains  the  provisions  of 
the  current  rule.  No  comments  were 
received  on  this  section. 

For  reasons  set  forth  above,  LSC 
revises  45  CFR  part  1635  to  read  as 
follows: 
Sec. 
1635.1     Purpose. 


1635.2  Definitions. 

1635.3  Timekeeping  requirement. 

1635.4  Administrative  provisions. 

Authority:  42  U.S.C.  2996e(b)(l)(A), 
2996g(a),  2996g(b),  2996g(e). 

§1635.1     Purpose. 

This  part  is  intended  to  improve 
accountability  for  the  use  of  all  funds  of 
a  recipient  by: 

(a)  Assuring  that  allocations  of 
expenditures  of  LSC  funds  pursuant  to 
45  CFR  part  1630  are  supported  by 
accurate  and  contemporaneous  records 
of  the  cases,  matters,  and  supporting 
activities  for  which  the  funds  have  been 
expended; 

(b)  Enhancing  the  ability  of  the 
recipient  to  determine  the  cost  of 
specific  functions:  and 

(c)  Increasing  the  information 
available  to  LSC  for  assuring  recipient 
compliance  with  Federal  law  and  LSC 
rules  and  regulations. 

§1635.2    Definitions. 
As  used  in  this  part — 

(a)  A  case  is  a  form  of  program  service 
in  which  cin  attorney  or  paralegal  of  a 
recipient  provides  legal  services  to  one 
or  more  specific  clients,  including, 
without  limitation,  providing 
representation  in  litigation, 
administrative  proceedings,  and 
negotiations,  and  such  actions  as  advice, 
providing  brief  services  and 
transactional  assistance,  and  assistance 
with  individual  PAI  cases. 

(b)  A  matter  is  an  action  which 
contributes  to  the  overall  delivery  of 
program  services  but  does  not  involve 
direct  legal  advice  to  or  legal 
representation  of  one  or  more  specific 
clients.  Examples  of  matters  include 
both  direct  services,  such  as  but  not 
limited  to,  community  education 
presentations,  operating  pro  se  clinics, 
providing  information  about  the 
availability  of  legal  assistance,  and 
developing  written  materials  explaining 
legal  rights  and  responsibilities;  and 
indirect  services,  such  as  training, 
continuing  legal  education,  general 
supervision  of  program  services, 
preparing  and  disseminating  desk 
manuals,  PAI  recruitment,  referral, 
intake  when  no  case  is  undertaken,  and 
tracking  substantive  law  developments. 

(c)  Restricted  activities  means  those 
activities  that  recipients  may  not 
undertake  as  set  out  in  45  CFR  part 
1610. 

(d)  A  supporting  activity  is  any  action 
that  is  not  a  case  or  matter,  including 
management  in  general,  and  fund- 
raising. 

§1635.3     Timekeeping  requ;remen; 

(a)  All  expenditures  of  funds  for 
recipient  actions  are,  by  definition,  for 


cases,  matters,  or  supporting  activities. 
The  allocation  of  all  expenditures  must 
be  carried  out  in  accordance  with  45 
CFR  part  1630. 

(b)  Time  spent  by  attorneys  and 
paralegals  must  be  documented  by  time 
records  which  record  the  amount  of 
time  spent  on  each  case,  matter,  or 
supporting  activity. 

(1 )  Time  records  must  be  created 
contemporaneously  and  account  for 
time  by  date  and  in  increments  not 
greater  than  one-quarter  of  an  hour 
which  comprise  all  of  the  efforts  of  the 
attorneys  and  paralegals  for  which 
compensation  is  paid  by  the  recipient. 

(2)  Each  record  of  time  spent  must 
contain:  for  a  case,  a  unique  client  name 
or  case  number;  for  matters  or 
supporting  activities,  an  identification 
of  the  category  of  action  on  which  the 
time  was  spent. 

(c)  The  timekeeping  system  must  be 
able  to  aggregate  time  record 
information  on  both  closed  and  pending 
cases  by  legal  problem  type. 

(d)  Recipients  shall  require  any 
attorney  or  paralegal  who  works  part- 
time  for  the  recipient  and  part-time  for 
an  organization  that  engages  in 
restricted  activities  to  certify  in  writing 
that  the  attorney  or  paralegal  has  not 
engaged  in  restricted  activity  during  any 
time  for  which  the  attorney  or  paralegal 
was  compensated  by  the  recipient  or  has 
not  used  recipient  resources  for 
restricted  activities.  The  certification 
requirement  does  not  apply  to  a  de 
minimis  action  related  to  a  restricted 
activity.  Actions  consistent  with  the  de 
minimis  standard  are  those  that  meet  all 
or  most  of  the  following  criteria:  actions 
that  are  of  little  substance;  require  little 
time;  are  not  initiated  by  the  part-time 
employee;  and,  for  the  most  part,  are 
unavoidable.  Certifications  shall  be 
made  on  a  quarterly  basis  and  shall  be 
made  on  a  form  determined  by  LSC. 

§  1 635.4    Administrative  provisions. 

Time  records  required  by  this  section 
shall  be  available  for  examination  by 
auditors  and  representatives  of  LSC.  and 
by  any  other  person  or  entity  statutorily 
entitled  to  access  to  such  records.  LSC 
shall  not  disclose  any  time  record 
except  to  a  Federal,  State  or  local  law 
enforcement  official  or  to  an  official  of 
an  appropriate  bar  association  for  the 
purpose  of  enabling  such  bar  association 
official  to  conduct  an  investigation  of  an 
alleged  violation  of  the  rules  of 
professional  conduct. 

Victor  M.  Fortune, 

General  Counsel  and  Vice  President  for  Legal 
Affairs. 

(FR  Doc.  00-17130  Filed  7-6-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

;Dockel  No   00021 1040-0040-01;  I.D. 
070300A^ 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Open  Access  Sector 
Fishing  Vessels  Catching  Pollock  for 
Processing  by  the  Inshore  Component 
in  the  Bering  Sea 

AGENCY:  National  Marine  Fisheries 
iervice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
.  .1  ug  for  pollock  in  the  Steller  sea  lion 
conservation  area  (SCA)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  by  "open  access"  vessels 
(i.e.,  those  vessels  that  are  not  fishing  in 
cooperatives),  which  are  catching 
pollock  for  processing  by  the  inshore 
component.  This  action  is  necessary 
because  the  interim  C  season  inside  the 
SCA  of  allocation  of  pollock  total 
allovkrable  catch  (TAC)  specified  for  the 
"open  access"  vessels  within  the  SCA 
will  be  reached. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (Alt.),  July  3,  2000,  until  1200  hrs, 
A  It  .August  20,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 


Supplementary  information:  NMFS 
liiaiidges  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with 
§679.20(a)(5)(i)(B)(2),  §679.20 
(a)(5)(i)(D)(3),  and  the  revised  interim 
2000  TAC  amounts  for  pollock  in  the 
Bering  Sea  subarea  (65  FR  3892,  January 
25,  2000;  65  FR  4520,  January  28,  2000;' 
and  65  FR  39107,  June  23.  2000),  the 
interim  C  season  allocation  of  TAC 
specified  to  the  "open  access"  vessels, 
not  fishing  in  cooperatives,  catching 
pollock  for  processing  by  the  inshore 
component  is  2,582  metric  tons  (mt). 

In  accordance  with 
§679.22{a)(ll)(iv)(A)  and  (C)(3)  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  interim  C  season 
allocation  of  pollock  TAC  specified  to 
the  "open  access"  vessels  for  harvest 
within  the  SCA  will  be  reached. 

Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  the  SCA 
by  "open  access"  vessels  catching 
pollock  for  processing  by  the  inshore 


component,  as  defined  at 
§679.22(a)(ll)(iv). 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  C  season 
allocation  of  pollock  TAC  specified  to 
the  "open  access"  vessels,  not  fishing  in 
cooperatives,  of  the  inshore  pollock 
component,  for  harvest  within  the  SCA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Fmlher  delay  would  result  in 
noncompliance  with  reasonable  and 
prudent  management  measines 
implemented  to  promote  the  recovery  of 
the  endangered  Steller  sea  lion.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.22 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  3,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  00-17231  Filed  7-3-00;  2:31  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  -TRANSPORTATION 

Federal  Aviation  AarrTnist-ation 

14  CFR  Part  39 

.Docket  No   200U-NE-03-AD] 

RIN2120-  AA64 

Airworthiness  Directives  Rolls-Royce 
Spey  555-15   -15H    -ISN.  and-15P 
Turbofan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
jiJupu  m  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Rolls-Royce  (RR)  pic  Spey  555-15, 
-15H,  -15N,  and  -15P  turbofan  engines. 
This  proposal  would  require 
modification  of  the  low  pressure  (LP) 
turbine  stage  2  nozzle  guide  vane  (NGV) 
support  ring  seal  assembly.  This 
proposal  is  prompted  by  two  instances 
of  disk  drive  arm  damage.  In  both  cases, 
heavy  damage  to  the  stage  1  LP  turbine 
to  stage  2  LP  tiu-bine  disk  drive  arm 
occurred  as  a  result  of  an  out  of  balance 
condition  following  the  failure  of  a  stage 
2  LP  turbine  blade.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the  disk 
drive  arm  which  could  result  in  loss  of 
stage  1  LP  turbine  to  stage  2  LP  turbine 
disk  drive,  a  turbine  overspeed 
condition  and  possible  uncontained 
disk  failure  and  damage  to  the  airplane. 
DATES;.Comments  must  be  received  by 
September  5,  2000. 
"ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
D3-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  submitted  to  the  Rules 
Docket  by  using  the  following  Internet 
address :  "9-ane-adcomment@faa.gov. ' ' 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Rolls-Royce 
pic,  PO  Box  31,  Derby,  England, 
DE248BJ;  telephone  No.  011-44-1332- 
242-424;  FAX  No.  011^4-1332-245- 
418.  This  information  may  be  examined 
at  the  FAA,  New  England  Region,  Office 
of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  No.  781-238- 
7176;  FAX  No.  781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-ANE-03-AD.  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-ANE-03-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (U.K.),  recently 
notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  Rolls-Royce  pic 
(RR)  Spey  555-15,  -15H,  -15N,  and 
-15P  turbofan  engines.  The  CAA 
advises  that  there  have  been  two 
occurrences  of  damage  to  the  disk  drive 
arm. 

Manufacturer's  Service  Information 

Rolls-Royce  pic  has  issued  Service 
Bulletin  (SB)  No.  Sp  72-1063,  dated 
May  1999,  that  specifies  instructions  for 
machining  existing  LP  turbine  stage  2 
NGV  support  ring  seal  assemblies.  The 
CAA  classified  this  service  bulletin  as 
mandatory  and  issued  AD  007-05-99  in 
order  to  ensure  the  airworthiness  of 
these  RR  Spey  555-15  series  turbofan 
engines  in  the  U.K. 

Bilateral  .Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.,  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  Spey  555-15, 
-15H,  -15N,  and  -15P  turbofan  engines 
of  the  same  type  design,  the  proposed 
AD  would  require  reworking  the 
existing  LP  turbine  stage  2  NGV  support 
ring  seal  assemblies  within  three  years 
after  the  effective  date  of  the  proposed 
AD.  The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 / Proposed  Rules 


41885 


Economic  Impact 

There  are  approximately  310  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  60  engines 
mstedled  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
It  will  take  approximately  2.0  work 
hours  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hour.  Since  this  action 
is  a  rework  of  existing  parts,  there  is  no 
required  parts  cost.  Based  on  these 
figures,  the  FAA  estimates  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  be  $7,200. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034,' February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircralt,  Aviation 
safetv.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  pic:  Docket  No.  2000-NE-03- 

AD. 

Applicability 

This  AD  is  applicable  to  Rolls-Royce  pic 
Spey  555-15,  -15H,  -15N.  and  -15P  turbofan 
engines.  These  engines  are  installed  on  but 
not  limited  to  Fokker  F.28  Mark  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  aR'ected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated  below,  unless  it  has  already  been 
completed. 

To  prevent  damage  to  the  disk  drive  arm 
which  could  result  in  loss  of  stage  1  LP 
turbine  to  stage  2  LP  turbine  disk  drive,  a 
turbine  overspeed  condition  and  possible 
uncontained  disk  failure  and  damage  to  the 
airplane,  do  the  following: 

Rework  Instructions 

(a)  Within  three  years  after  the  effective 
date  of  this  AD.  rework  the  LP  turbine  stage 
2  NGV  support  ring  seal  assembly  in 
accordance  with  paragraphs  2. A.  through  2.C. 
of  the  Accomplishment  Instructions  of  RR 
service  bulletin  (SB)  No.  Sp  72-1063. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Burlington,  Massachusetts,  on 
June  30,  2000. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Sen'ice. 
[FR  Doc.  00-17230  Filed  7-6-00;  8:45  am] 
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DEPAPTMErfT  OF  ENERGY 

F'^de  a   t-ergy  Regulatory 

18  CFR  Part  284 
[Docket  No.  RM96-1-015] 

Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines 

lune  30,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  §  284.12  of  its  regulations 
governing  standards  for  conducting 
business  practices  and  electronic 
communication  with  interstate  natiu^ 
gas  pipelines.  The  Commission  is 
proposing  to  incorporate  by  reference 
the  most  recent  version  of  the  standards. 
Version  1.4,  promulgated  August  31, 
1999  and  November  15,  1999  by  the  Gas 
Industry  Standards  Board  (GISB).  The 
Commission  also  is  proposing  to  adopt 
a  regulation  requiring  pipelines  to 
permit  shippers  to  designate  and  rank 
the  contracts  under  which  gas  will  flow 
on  a  pipeline's  system  so  that  shippers 
have  the  flexibility  to  choose  the 
transportation  contract  which  is  the 
most  economical  and  efficacious  to 
move  their  gas  supplies.  Version  1.4  of 
the  GISB  standards  can  be  obtained 
from  GISB  at  1100  Louisiana,  Suite 
4925,  Houston,  TX  770('2,  713-356- 
0060,  http://www.gisb.c'^g. 
DATES:  Comments  are  due  August  7, 
2000. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  N.E., 

Washington  DC,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel ,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202)  208-2294 

Marvin  Rosenberg,  Office  of  Markets, 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 
(202) 208-1283 

Kay  Morice,  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
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Commission,  888  First  Street,  N.E., 
Washington,  DC  20426.  (202)  208- 
0507 

SUPPLEMENTARY  INFORMATION: 

United  States  of  America 

Federal  Energy  Regulatory  Commission 

Standards  For  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 
[Docket  No.  RM96-1-015J 

Notice  of  Proposed  Rulemaking 

June  30.  20()0. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  §  284.12  of  its  regulations 
governing  standards  fpr  conducting 
business  practices  and  electronic 
communications  with  interstate  natural 
gas  pipelines.  The  Commission  is 
proposing  to  incorporate  by  reference 
the  most  recent  version  of  the  consensus 
industry  standards  promulgated  by  the 
Gas  Industry  Standards  Board  (GISB), 
Version  1.4.  The  Commission  also  is 
proposing  to  require  pipelines  to  permit 
shippers  to  designate  and  rank  the 
contracts  under  which  gas  will  flow  on 
a  pipeline's  system  so  that  shippers 
have  the  flexibility  to  choose  the 
transportation  contract  which  is  the 
most  economical  and  efficacious  to 
move  their  gas  supplies. 

1    Background 

in  Order  Nos.  587,  587-B,  587-C, 
587-G,  587-H,  587-1,  and  587-K  the 
Commission  adopted  regulations  to 
standardize  the  business  practices  and 
communication  methodologies  of 
interstate  pipelines  in  order  to  create  a 
more  integrated  and  efficient  pipeline 
grid.  '  In  those  orders,  the  Commission 
incorporated  by  reference  consensus 
standards  developed  by  GISB,  a  private, 
consensus  standards  developer 
composed  of  members  from  all  segments 
of  the  natural  gas  industrv. 

On  February  23,  2000,  GISB  fded  with 
the  Commission  a  letter  stating  it  had 
adopted  a  revised  version  of  its  business 
practice  and  commiuiication  standards. 
Version  1.4.  The  Version  1.4  standards 


'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587,  61  FR  39053 
(Jul.  26.  1996).  Ill  FERC  Stats.  &  Regs.  Regulations 
Preambles  1  31,038  (Jul.  17.  1996).  Order  No.  587- 
B.  62  FR  5521  (Feb.  6.  1997).  lU  FERC  Stats.  &  Regs. 
Regulations  Preambles  1  31.046  (Jan.  30,  1997). 
Order  No.  587-C.  62  FR  10684  (Mar.  10.  1997),  III 
FERC  Stats.  &  Regs.  Regulations  Preambles  %  31.050 
(Mar.  4,  1997).  Order  No.  587-C.  63  FR  20072  (Apr. 
23,  1998).  Ill  FERC  Stats.  &  Regs.  Regulations 
Preambles  1  31.062  (Apr.  16.  1998),  Order  No.  587- 
H,  63  FR  39509  ()uly  23.  1998),  III  FERC  Stats.  & 
Regs.  Regulations  Preambles  1  31,063  (July  15, 
1998);  Order  No.  587-1.  63  FR  53565  (Oct.  6.  1998). 
!II  FERC  Stats.  &  Regs.  Regulations  Preambles  1 
31,067  (Sept.  29.  1998).  Order  No.  587-K.  64  FR 
17276  (Apr.  9,  1999),  III  FERC  Stats.  &  Regs. 
Regulations  Preambles!  31,072  (Apr.  2,  1999). 


include  the  standards  for  implementing 
pipeline  interactive  Internet  web  sites, 
which  pipelines  were  required  to 
implement  by  June  1,  2000,  as  well  as 
standards  for  critical  notices,  and 
standards  for  multi-tiered  allocations. 

GISB  also  reports  on  certain  issues  on 
which  the  Commission  had  requested 
reports  in  Order  No.  587-G.  GISB 
reports  that  it  has  approved  standards 
for  multi-tiered  allocations,  which  are 
included  in  Version  1.4  of  the 
standards.  It  reports  that  its  Executive 
Committee  has  approved  standards  for 
imbalance  trading  and  netting  and  title 
transfer  tracking,  but  that  these 
standards  are  awaiting  the  development 
of  the  technical  standards  for 
information  requirements  and  technical 
mapping.  GISB  further  reports  that  the 
Executive  Committee  has  been  unable  to 
reach  consensus  on  standards  for  cross- 
contract  ranking  and  that  its 
confirmations  and  cross  contract 
ranking  subcommittee  is  considered 
inactive.  In  a  letter  dated  Jvme  15,  2000, 
GISB  filed  a  follow-up  report  on  cross 
contract  ranking.  GISB  reports  that  its 
Executive  Committee  was  unable  to 
achieve  consensus  with  respect  to  cross 
contract  ranking  due  to  disagreement  on 
certain  policy  issues  and  that  in  the 
opinion  of  the  Executive  Committee  no 
further  progress  can  be  made. 

11.  Discussion 

A.  Adoption  of  Version  1.4  of  the 
Standards 

The  Commission  is  proposing  to 
incorporate  by  reference  into  its 
regulations  Version  1.4  of  GISB's 
consensus  standards  with  an 
implementation  date  on  the  first  day  of 
the  month  occurring  90  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.-  Pipelines  already 
were  required  to  implement  the 
interactive  Internet  standards  contained 
in  Version  1.4  by  June  1,  2000.  The 
other  changes  included  in  Version  1.4 
update  and  improve  the  standards,  with 
the  principal  changes  occurring  in  the 
areas  of  communication  of  critical 
notices  and  multi-tiered  allocations. 
Commission  adoption  of  these  standards 
would  keep  the  Commission  regulations 
ciurent. 

GISB  approved  the  standards  under 
its  consensus  procedures.  *  As  the 


2  Pursuant  to  the  regulations  regarding 
incorporation  by  reference,  copies  of  Version  1.4  of 
the  standards  are  available  from  GISB.  5  U.S.C.  552 
(a)(1);  ICFR  51. 

'This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  members  of  GISB's  Executive 
Committee  with  support  from  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 


Commission  found  in  Order  No.  587, 
adoption  of  consensus  standards  is 
appropriate  because  the  consensus 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  from  a  broad 
spectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  under 
these  standards,  the  Commission's 
regulations  should  reflect  those 
standards  that  have  the  widest  possible 
support.  In  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTT&AA)  of  1995.  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
voluntary  consensus  standards 
organizations,  like  GISB,  as  means  to 
carry  out  policy  objectives  or  activities.'' 

B.  Issues  Remaining  From  Order  No. 
587-G 

In  Order  No.  587-G,  the  Commission 
deferred  the  adoption  of  regulations  in 
certain  areas  in  which  GISB  had  not  yet 
reached  consensus,  including  title 
transfer  tracking,  multi-tiered 
allocations,  and  cross-contract  ranking, 
because  the  industry  asked  that  GISB  be 
given  more  time  to  consider  the 
development  of  standards  on  these 
subjects.  In  these  areas,  the  Commission 
provided  policy  guidance  to  help 
facilitate  GISB's  further  consideration 
and  requested  a  report  by  GISB  on  its 
progress  in  developing  the  necessary 
standards.  The  Commission  further 
deferred  implementation  of  its 
regulation  requiring  pipelines  to  permit 
imbalance  trading  until  GISB  developed 
the  standards  needed  to  implement  the 
regulation.^ 

While  GISB  has  adopted  standards  for 
multi-tiered  allocations  and  is  in  the 
process  of  finalizing  standards  relating 
to  title  transfer  tracking,  and  imbalance 
trading,  GISB  has  been  unable  to  reach 
consensus  regarding  standards  for  cross- 
contract  ranking.  GISB's  ability  to  reach 
consensus  regarding  contentious  issues 
such  as  multi-tiered  allocations  and  title 
transfer  tracking  demonstrates  that 
industry  self-regulation  can  successfully 
bridge  gaps  between  industry  members 
in  order  to  implement  policies  that 
improve  the  efficiency  and 
competitiveness  of  the  gas  industry.  On 
the  other  hand,  GISB's  inability  to  reach 
a  consensus  on  cross-contract  ranking 
demonstrates  the  continued  need  for 
Commission  oversight  of  the  standards 
process  to  help  resolve  policy  issues 


marketers  and  computer  service  providers).  For 
final  approval,  67%  of  GISB's  general  membership 
must  ratify  the  standards. 

<Pub  L.  No.  104-113.  §  12(d),  110  Stat.  775 
(1996).  15  U.S.C.  272  note  (1997). 

5  18CFR284.12(c)(2)(ii). 
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that  impede  the  development  of 
standards.  The  Conmiission  will  address 
below  its  proposal  to  require  pipelines 
to  permit  shippers  to  designate  and  rank 
the  contracts  under  which  gas  will  flow 
on  each  pipeline's  system  and  will  also 
address  the  other  areas  left  unresolved 
in  Order  No.  587-G. 

1.  Cross-Contract  Ranking 

Cross-contract  ranking  would  enable 
shippers  to  allocate  gas  supplies  across 
transportation  contracts  so  that  the 
shipper  can  choose  the  contract  which 
provides  for  the  most  economical 
transportation.  Shippers  today  are  doing 
business  using  a  variety  of  contracts, 
including  their  owti  firm  and 
interruptible  contracts,  and  capacity 
release  contracts  with  different  terms 
and  conditions.  The  ability  to  allocate 
gas  supplies  among  these  contracts  will 
enhance  shipper  flexibility  and  better 
enable  them  to  manage  their  gas  supply 
and  capacity  portfolios. 

From  the  record  submitted  by  GISB,  it 
is  not  entirely  clear  what  prevented 
consensus  on  this  issue.  A  GISB 
subcommittee  developed  a  set  of  rules 
for  permitting  cross-contract  ranking 
(CXKR-1).  (The  proposed  standards 
considered  by  GISB  are  reproduced  in 
Appendix  A).  But  when  these  standards 
were  submitted  to  the  Executive 
Committee,  they  did  not  receive 
consensus  approval.*^  A  revised 
standard  (CXKR-2)  received  votes  of  18 
in  favor  and  5  opposed,  but  under 
GISB's  rules  the  vote  was  insufficient 
because  it  failed  to  gamer  at  least  two 
votes  from  the  pipeline  segment.^  The 
pipelines  also  submitted  a  proposal 
allowing  for  cross-contract  ranking 
(CXKR-3),  but  the  other  industry 
segments  did  not  vote  for  this  set  of 
standards.  The  minutes  of  the  Executive 
Committee  meeting  do  not  contain  a 
detailed  explanation  of  the  reasons  for 
the  opposition,  although  it  appears 
some  members  were  concerned  the 
pipeline's  proposal  did  not  provide 
sufficient  information  to  LIDCs,  while 
the  pipelines  took  the  position  that  the 
other  proposals  required  them  to  bear 
too  great  an  information  burden. 

Each  of  the  proposed  standards  uses 
the  same  basic  approach  to  achieving 
cross-contract  ranking,  by  requiring 
entity  to  entity  confirmation.  The 


^Minutes  of  November  11.  1999,  GISB  Executive 
Committee  Meeting,  5-8,  12  (Appendix  to  February 
16,  2000  Transmittal  Letter). 

'  All  five  pipeline  members  opposed  the 
standard.  Minutes  of  November  11,  1999,  GISB 
Executive  Committee  Meeting,  12  (Appendix  to 
February  16,  2000  Transmittal  Letter)  (Voting  on 
CXKR-2).  To  pass  the  Executivs  Committee,  GISB's 
rules  specify  that  a  standard  must  be  approved  by 
17  out  of  25  votes  on  the  committee,  with  at  least 
two  from  each  industry  segment. 


differences  between  the  approaches  are 
in  the  supplemental  information 
pipelines  would  be  required  to  provide 
and  in  the  method  of  confirmation  used 
for  production.  The  two  standards  that 
appear  at  issue  are  standard  2  and 
standard  3  of  proposal  CXKR-2. 
Standard  2  states: 

As  part  of  the  confirmation  and  scheduling 
process  upon  request,  the  TSP  should  make 
available,  via  EBB/EDM,  supplemental 
information  obtained  during  or  derived  from 
the  nomination  process.  Such  supplemental 
information,  if  available,  should  include  the 
TSP's  Service  Requester  Contract  and,  based 
upon  the  TSP's  business  practice  may  also, 
on  a  mutually  agreeable  basis,  include  (1)  a 
derivable  indicator  characterizing  the  type  of 
contract  and  service  being  provided,  (2) 
Downstream  Contract  Identifier  and/or  (3) 
Service  Requester's  Package  ID. 

Standard  3  states: 

Absent  mutual  agreement  to  the  contrary 
between  the  TSP  and  the  Operator  for 
confirmations  at  a  production  location,  the 
TSP  should  support  the  fact  that  the  operator 
will  confirm  with  the  TSP  to  only  the 
upstream  entity  level.  These  upstream 
entities  should  either  confirm  or  nominate  (at 
the  TSP's  determination)  at  an  entity  level 
with  the  TSP. 

Prior  to  the  filing  of  the  GISB  report, 
Koch  Gateway  Pipeline  Company 
(Koch)  filed  a  letter  on  December  17, 
1999,  explaining  its  view  that  the 
impasse  results  from  the  supplemental 
information  requirements  in  standard  2 
of  proposal  CXKR-2  and  the 
requirement  in  standard  3  of  proposal 
CXKR-2  that  pipelines  confirm  with 
working  interest  owners  behind  the 
wellhead.  Koch  contends  that  requiring 
pipelines  to  provide  the  supplemental 
information  in  standard  2  would 
improperly  subject  pipelines  to 
regulation  by  states,  rather  than  the 
Commission,  and  could  subject  the 
pipelines  to  potentially  burdensome  and 
inconsistent  information  requirements 
from  different  states.  Koch  contends  that 
the  standard  regarding  working  interest 
owners  may  not  be  the  best 
confirmation  procedure  for  all 
pipelines.  It  maintains  only  a  few 
pipelines  now  provide  confirmation  to 
working  interest  owners  and  that,  given 
the  number  of  working  interest  ov^noers 
on  its  system,  universal  adoption  of  this 
standard  could  be  counterproductive  by 
making  the  confirmation  more,  rather 
than  less,  ciunbersome.  Koch,  however, 
fully  supports  contract  ranking 
standards  and  objects  only  to  the 
embellishments  regarding  information 
requirements  and  confirmation  with 
working  interest  owners. 

The  Commission  is  proposing  to  add 
§  284,12(c)(l)(iii)  to  its  regulations 
requiring  pipelines  to  permit  shippers  to 


designate  and  rank  the  transportation 
contracts  under  which  gas  will  flow  on 
each  pipeline's  system.  From  the  record 
submitted  by  GISB,  it  appears  a  general 
consensus  supports  cross-contract 
ranking  as  a  means  by  which  shippers 
can  better  manage  their  contracts  and 
gas  supplies.  The  impasse  is  not  over 
the  method  (entity  to  entity 
confirmation)  used  to  achieve  cross- 
contract  ranking,  but  to  the 
supplemental  information  requirements 
and  confirmation  with  working  interest 
owners.  The  Commission,  therefore,  is 
proposing  to  move  forward  with  a 
regulation  requiring  pipelines  to  permit 
shippers  to  rank  gas  supplies  across 
their  contracts  and  to  resolve  disputes 
concerning  the  informational 
requirements  and  confirmation  with 
working  interest  owners  after  receiving 
comments.  The  basic  requirements  for 
cross-contract  ranking  would  appear  to 
be  encompassed  by  the  standards 
contained  in  the  pipeline  proposal, 
CXKR-3. 

The  Commission  solicits  conunents 
on  whether  there  is  a  need  for  a  uniform 
generic  standard  setting  forth 
additional,  limited  information 
pipelines  should  provide  to  local 
distribution  companies  or  shippers.  The 
GISB  record  does  not  make  clear  why 
LDCs  or  others  need  additional 
information  from  the  pipeline  diuing 
the  confirmation  process,  and  the 
comments  should  focus  on  what 
specific  information  is  needed  and  why 
it  is  necessary  for  the  pipelines  to 
provide  it.  Comments  also  should 
address  whether  the  need  for  additional 
information  applies  to  all  pipelines  or  is 
limited  only  to  certain  pipelines  that 
currently  provide  such  additional 
information  to  LDCs. 

The  reason  for  the  disagreement  with 
respect  to  working  interest  owners  also 
is  not  clear,  and  the  Commission  seeks 
comment  that  explains  the  natiu'e  of  the 
issue  and  the  differences  in  viewpoint. 
Comments  should  address  the  need  for 
confirmations  at  the  working  interest 
level,  the  costs  and  benefits  of  adopting 
such  a  requirement  for  pipelines, 
shippers,  and  the  overall  efficiency  of 
the  pipeline  grid,  and  whether  a 
uniform  requirement  is  necessary  or 
whether  pipelines  should  be  permitted 
to  choose  the  method  of  confirmation 
with  producers  that  best  fits  their 
systems. 

2.  Title  Transfer  Tracking 

GISB's  Executive  Committee  has 
reached  agreement  on  business 
standards  for  title  transfer  tracking  and 
implementation  of  these  standards  await 
only  the  development  of  final  technical 
standards.  The  Executive  Committee,  on 
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February  11,  2000,  established  an 
Expedited  Data  Development 
Subcommittee  with  the  charge  to 
promptly  finalize  the  technical 
standards  needed  to  implement  title 
transfer  tracking.*"  The  Executive 
Committee  also  reached  agreement  that 
pipelines  would  implement  these 
standards  within  eight  months 
following  the  adoption  of  the  technical 
standards  in  the  applicable  GISB 
standards  manual."  Given  GISB's 
actions  with  respect  to  title  transfer 
tracking,  the  Commission  sees  no 
further  need  to  propose  additional 
regulations  and  will  expect  pipelines  to 
implement  these  standards  based  on  the 
time  frame  established  by  GISB. 

3.  Implementation  of  Regulation 
Requiring  Pipelines  To  Permit 
Imbalance  Trading  and  Netting 

In  Order  No.  587-G,  the  Commission 
adopted  a  regulation  i"  requiring 
pipelines  to  permit  shippers  to  offset 
imbalances  on  different  contracts  held 
by  the  shipper  and  to  trade  imbalances, 
but  deferred  pipeline  implementation  of 
the  regulation  to  enable  GISB  to  develop 
the  necessary  business  practice  and 
technical  standards  relating  to 


imbalance  trading.  GISB  reports  that  its 
Executive  Committee  has  approved  the 
necessary  business  practice  standards, 
and  the  first  task  for  the  Expedited  Data 
Development  Subcommittee  is  to 
develop  the  information  requirements 
and  technical  mapping  standards  for 
imbalance  trading.  In  a 
contemporaneous  order,  the 
Commission  is  requiring  pipelines  to 
implement  imbalance  trading  and 
netting  by  November  1 .  2000. 

in.  Notice  of  Proposed  Use  of 
Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§11)  (February  10, 
1998}  provides  that  federal  agencies 
should  publish  a  request  for  comment  in 
a  Notice  of  Proposed  Rulemaking 
(NOPR)  when  the  agency  is  seeking  to 
issue  or  revise  a  regulation  that  contains 
a  standard  identifying  whether  a 
voluntary  consensus  standard  or  a 
government-unique  standard  is  being 
proposed.  In  this  NOPR,  the 
Commission  is  proposing  to  use  Version 
1.4  (August  31,  1999)  of  the  voluntary 
consensus  standards  developed  by 
GISB. 


rv.  Information  Collection  Statement 

The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  The  Commission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimates  include  the  costs  for 
implementing  GISB's  Version  1.4 
standards  which  update  and  improve 
the  existing  Version  1.3  standards  and 
for  complying  with  the  Commission's 
proposed  regulation  requiring  pipelines 
to  permit  cross-contract  ranking.  The 
burden  estimates  are  primarily  related 
to  start-up  for  implementing  the  latest 
version  of  the  standards  and  the  cross- 
contract  ranking  regulation  and  will  not 
be  on-going  costs. 


Data  collection 

Number  of 
respondents 

Number  of  re- 
sponses per  re- 
spondent 

Hours  per 
response 

Total  numt)er  of 
hours 

FERC-545  

FERC-549C 

93 
93 

1 
1 

38 
1,810 

3,534 
168,330 

Total  Annual  Hours  for  Collection 
(Reporting  and  Recordkeeping,  (if 
appropriate)  =  171,864. 


Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 


requirements.  It  has  projected  the 
average  annualized  cost  per  respondent 
to  be  the  following: 


FERC- 
545 

FERC- 
549C 

Annualized  Capital/Startup  Costs 

Annualized  Costs  (Operations  &  Maintenance)  

$2,038 
0 

$97,066 
0 

Total  Annualized  Costs  

2,038 

97  066 

^  See  http://  www.gisb.org/  edd.htm  (June  8.  2000) 
(announcing  formation  of  Expedited  Data 
Development  Subcommittee). 


»GISB  February  16,  2000  Transmittal  Letter,  at  4. 


>"  18  CFR  284.12(c)(2)(ii):  Order  No.  587-G.  63  FR 
at  20081.  Ill  FERC  Stats.  &  Regs.  Regulations 
Preambles  1  31,062,  at  30.677-60. 
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OMB  regulations  "  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB. 

Title:  FERC-545.  Gas  Pipeline  Rates: 
Rate  Change  (Non-Formal);  FERC-549C, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Action:  Proposed  collections. 

OMB  Control  No.:  1902-0154,  1902- 
0174. 

Respondents:  Business  or  other  for 
profit,  (Interstate  natural  gas  pipelines 
[Not  applicable  to  small  business.)). 

Frequency  of  Responses:  One-time 
implementation  (business  procedures, 
capital/start-up). 

Necessity  of  Information:  This 
proposed  rule,  if  implemented,  would 
upgrade  the  Commission's  current 
business  practice  and  communication 
standards  to  the  latest  edition  approved 
by  GISB  (Version  1.4)  and  require 
pipelines  to  permit  cross-contract 
rmking.  The  implementation  of  these 
standards  and  the  requirement  to  permit 
cross-contract  ranking  are  necessary  to 
increase  the  efficiency  of  the  pipeline 
grid. 

The  information  collection 
requirements  of  this  proposed  rule  will 
be  reported  directly  to  the  industry 
users.  The  implementation  of  these  data 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  to  monitor  activities  of 
the  natural  gas  industry  to  ensure  its 
competitiveness  and  to  assure  the 
improved  efficiency  of  the  industry's 
operations.  The  Commission's  Office  of 
Markets,  Tariffs  and  Rates  will  use  the 
data  in  rate  proceedings  to  review  rate 
and  tariff  changes  by  natural  gas 
companies  for  the  transportation  of  gas. 
for  general  industry  oversight,  and  to 
supplement  the  documentation  used 
during  the  Commission's  audit  process. 

Internal  Review:  The  Commission  has 
nniewed  the  requirements  pertaining  to 
business  practices  and  electronic 
communication  with  natural  gas 
interstate  pipelines  and  made  a 
determination  that  the  proposed 
revisions  are  necessary  to  establish  a 
more  efficient  and  integrated  pipeline 
grid.  Requiring  such  information 
ensures  both  a  common  means  of 
communication  and  common  business 
practices  which  provide  participants 
engaged  in  transactions  with  interstate 
pipelines  with  timely  information  and 
uniform  business  procedures  across 
multiple  pipelines.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 


communication,  and  management 
within  the  natural  gas  industry.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  [Attention: 
Michael  Miller.  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)273-0873  email: 
michael.miller@ferc.fed. us]. 

Comments  concerning  the  collection 
of  information{s)  and  the  associated 
burden  estimate(s),  should  be  sent  to  the 
contact  listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202) 
395-3087,  fax:  (202)  395-7285). 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. ^2  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.'^  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities. '" 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  1^  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  would  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 


"  5  CFR  1320.11. 


'-Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17. 1987).  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1  30,783  (1987). 

"18  CFR  380.4. 

"See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5). 
380.4(a)(27). 

15  5  U.S.C.  601-612. 


businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

Vn.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.,  August  7, 
2000.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington  DC  20426 
and  should  refer  to  Docket  No.  RM96- 
1-015. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  follovmig  formats: 
WordPerfect  8.0  or  below.  MS  Word 
Office  97  or  lower  version,  or  ASCII 
format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM96-1-015;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment. rm@ferc.fed. us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM96-1-015.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comment  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at 
202-501-8145,  E-Mail  address 
brooks.carter@ferc.fed.us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 
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All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  NE,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  comments  may  be  viewed, 
printed,  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage 
using  the  RIMS  or  CIPS  links.  RIMS 
contains  all  comments  but  only  those 
comments  submitted  in  electronic 
format  are  available  on  CIPS.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-Mail  to  rimsmaster@ferc.fed.us. 

Vm.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street,  NE.  Room  2A. 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 

— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 

— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.  us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public.referenceroom@ferc.fed.  us). 


During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  inlB  CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PAR-^  28-i^^^CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  ^HE  NATURAL  GAS  POLICY 
ACT  Of  i9"'8  AND  RELATED 
AU'THOPiTsFS 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U'S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  §284.12.  paragraphs  (b)(l)(i) 
through  (v)  are  revised  and  paragraph 
(c)(l)(iii)  is  added  to  read  as  follows: 

§284.12    Standards  for  Pipeline  Business 
Operations  and  Communications 
***** 

(b)  *  *  * 
(D*  *   * 

(i)  Nominations  Related  Standards 
(Version  1.4.  August  31,  1999); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.4,  August  31,  1999)  with  the 
exception  of  Standards  2.3.29  and 
2.3.30; 

(iii)  Invoicing  Related  Standards 
(Version  1.4,  August  31,  1999); 

(iv)  Electronic  Delivery  Mechanism 
Standards  (Version  1.4,  November  15, 
1999)  with  the  exception  of  Standard 
4.3.4;  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.4,  August  31, 
1999). 

***** 

(c)  *   *   * 

(D*  *  * 

(iii)  A  pipeline  must  permit  shippers 
to  designate  and  rank  the  transportation 
contracts  imder  which  gas  will  flow  on 
the  pipeline's  system. 

***** 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Appendix 

Cross-Contract  Ranking  Standards  GISB 
Considered.  But  Did  Not  Adopt 

Standards  considered  at  the  November  11. 
1999  GISB  Executive  Committee  Meeting. 

CXKR-1 

Si     Proposed  Standard  1 

Absent  mutual  agreement  to  the  contrary, 
the  standard  level  of  confirmation  should  be 
entity  to  entity. 

52  Revised  Proposed  Standard  2 

As  part  of  the  confirmation  and  scheduling 
process  between  a  Transportation  Service 
Provider  (TSP)  and  a  Local  Distribution 
Company  (LDC).  upon  request  by  the  LDC, 
the  TSP  should  make  available,  via  EBB/ 
EDM,  supplemental  information  obtained 
during  or  derived  from  the  nomination 
process  necessary  for  the  LDC  to  meet  its 
statutory  and/or  regulatory  obligations.  Such 
supplemental  information,  if  available, 
should  include  the  TSP's  Service  Requester 
Contract  and.  based  upon  the  TSP's  business 
practice  may  also,  on  a  mutually  agreeable 
basis,  include  (1)  a  derivable  indicator 
characterizing  the  type  of  contract  and 
service  being  provided.  (2)  Downstream 
Contract  Identifier  and/or  (3)  Service 
Requester's  Package  ID. 

53  Proposed  Standard  3 

Absent  mutual  agreement  to  the  contrary 
between  the  TSP  and  the  Operator  for 
confirmations  at  a  production  location,  the 
TSP  should  support  the  fact  that  the  operator 
will  confirm  with  the  TSP  to  only  the 
upstream  entity  level.  These  upstream 
entities  should  either  confirm  or  nominate  (at 
the  TSP's  determination)  at  an  entity  level 
with  the  TSP. 

Dl     Proposed  Definition  1 

Production  locations  includes  wellheads, 
platforms,  plant  tailgates  (excluding  straddle 
plants)  and  physical  wellhead  aggregation 
points. 

54  Proposed  Standard  4 

When  nominated  quantities  exceed 
available.capacity.  the  Transportation  Service 
Provider  (TSP)  should  first  utilize  its  tariff 
requirements  to  assign  capacity  to  each 
service  level  for  each  Service  Requester  (SR). 
The  TSP  should  then  use  the  SR's  provided 
scheduling  ranks  to  determine  how  the 
available  quantities  should  be  distributed 
within  a  single  service  level.  The  SR's 
provided  scheduling  ranks  (as  applicable) 
should  be  used  as  follows: 

For  reductions  identified  at  or  upstream  of 
the  constraint  location,  the  order  for 
application  of  ranks  is  Receipt  Rank 
(Priority).  Upstream  Rank  (Priority),  Delivery 
Rank  (Priority),  Downstream  Rank  (Priority). 

For  reductions  identified  at  or  downstream 
of  the  constraint  location,  the  order  for 
application  of  ranks  is  Delivery  Rank 
(Priority).  Downstream  Rank  (Priority), 
Receipt  Rank  (Priority).  Upstream  Rank 
(Priority). 

55  Proposed  Standard  5 

When  applying  a  confirmation  reduction  to 
an  entity  at  a  location,  the  Transportation 
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Service  Provider  (TSP)  should  use  the 
Service  Requester's  (SR's)  scheduling  ranks 
provided  on  all  nominations  for  that  location 
dnd  entity  to  determine  the  appropriate 
;iomination(s)  to  be  reduced,  except  where 
-■uperseded  by  the  TSP's  tariff,  general  terms 
md  conditions,  or  contractual  obligations. 
The  SR's  provided  scheduling  ranks  (as 
jpplicable)  should  be  used  as  follows: 

For  receipt  side  reductions,  the  order  for 
ipplication  of  ranks  is  Upstream  Rank 
Priority),  Receipt  Rank  (Priority),  Delivery 
Rank' (Priority),  and  Downstream  Rank 
(Priority). 

For  delivery  side  reductions,  the  order  for 
application  of  ranks  is  Downstream  Rank 
(Priority),  Delivery  Rank  (Priority),  Receipt 
Rank  (Priority),  and  Upstream  Rank 
(Priority). 

Pi     Proposed  Principle  1 

In  order  to  effectuate  cross  contract 
-anking,  the  level  of  confirmation  at  a 
ocation  should  occur  at  the  entity  to  entity 
level. 

S6    Revised  Proposed  Standard  6 

Transportation  Service  Providers  should 
itilize  Standard  1.3.7  for  ranks  submitted  in 
i  nomination. 

CXKR-2 

Retain  all  standards  in  CXKR-1  with  the 
exception  of  Standard  S2  which  would  be 
revised  to  read  as  follows: 

S2    Amended  Revised  Proposed  Standard  2 

As  part  of  the  confirmation  and  scheduling 
process  upon  request,  the  TSP  should  make 
available,  via  EBB/EDM,  supplemental 
information  obtained  during  or  derived  from 
the  nomination  process.  Such  supplemental 
information,  if  available,  should  include  the 
TSP's  Service  Requester  Contract  and,  based 
upon  the  TSP's  business  practice  may  also, 
on  a  mutually  agreeable  basis,  include  (1)  a 
derivable  indicator  characterizing  the  type  of 
contract  and  service  being  provided,  (2) 
Downstream  Contract  Identifler  and/or  (3) 
Service  Requester's  Package  ID. 

CXKR-3 

Pi     New  Principle 

In  order  to  effectuate  cross  contract 
ranking,  the  level  of  confirmation  at  a 
location  should  occur  at  the  entity-to-entity 
level. 

Si     New  Standard 

The  standard  level  of  confinnation  should 
be  entity  to  entity. 

S4-    New  Standard 

When  nominated  quantities  exceed 
available  capacity  on  a  Transportation 
Service  Provider's  (TSP's)  system,  such  TSP 
should  first  utilize  its  tariff  requirements  to 
assign  capacity  to  each  service  level  for  each 
Service  Requester  (SR).  The  TSP  should  then 
use  the  SR's  provided  scheduling  ranks  as 
provided  in  the  SR's  nomination  to 
determine  how  the  available  quantities 
should  be  distributed  within  a  single  service 
level. 

The  SR's  provided  scheduling  ranks  (as 
applicable)  should  be  used  as  follows: 

For  reductions  identified  at  or  upstream  of 
the  constraint  location,  the  order  for 


application  of  ranks  is  Receipt  Rank 
(Priority),  Upstream  Rank  (Priority),  Delivery 
Rank  (Priority),  Downstream  Rank  (Priority). 
For  reductions  identified  at  or  downstream 
of  the  constraint  location,  the  order  for 
application  of  ranks  is  Delivery  Rank 
(Priority),  Downstream  Rank  (Priority), 
Receipt  Rank  (Priority),  Upstream  Rank 
(Priority). 

S5     New  Standard 

When  applying  a  confirmation  reduction  to 
an  entity  (Service  Requester  (SR))  at  a 
location,  the  Transportation  Service  Provider 
(TSP)  should  use  such  SR's  scheduling  ranks 
as  provided  on  that  SR's  nominations  at  that 
location  to  determine  the  appropriate 
nominations(s)  to  be  reduced,  except  where 
superceded  by  the  TSP's  tariff,  general  terms 
and  conditions,  or  contractual  obligations. 

The  SR's  provided  scheduling  ranks  (as 
applicable)  should  be  used  as  follows: 

For  receipt  side  reductions,  the  order  for 
application  of  ranks  is  Upstream  Rank 
(Priority),  Receipt  Rank  (Priority),  Delivery 
Rank  (Priority),  Downstream  Rank  (Priority). 

For  delivery  side  reductions,  the  order  for 
application  of  ranks  is  Downstream  Rank 
(Priority),  Delivery  Rank  (Priority),  Receipt 
Rank  (Priority),  Upstream  Rank  (Priority). 

[FR  Doc.  00-17163  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  Parts  450  and  1410 

Federal  Transit  Administration 

23CFR  Part  1410 

49  CFR  Parts  613  and  621 
[FHWA  Docket  No   FHWA  -99-5933] 
FHWARIN2125-AE62:  FTA  RIN  2^32   AA66 

Statewide  Transportation  Planning: 
Metropolitan  Transportation  Planning 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM):  extension  of  comment  period. 

SUMMARY:  This  document  extends  this 
rulemaking's  comment  period  until 
September  23,  2000.  This  is  in  response 
to  numerous  letters  received  by  the 
FHWA  and  the  FTA  from  State 
Departments  of  Transportation,  transit 
operators,  and  metropolitan  planning 
organizations  requesting  an  extension  of 
the  comment  period  from  the  closing 
date.  These  groups  based  their  requests 
on  the  time  required  to  access  the 
impact  of  these  rules  on  the  nation's 
highway  and  transit  systems  and 
provide  meaningful  comments. 


EFFECTIVE  DATE:  Comments  to  the  NPRM 
should  be  received  no  later  than 
September  23,  2000.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  All  signed,  written 
comments  must  refer  to  the  docket 
niunber  appearing  at  the  top  of  this 
document  and  must  be  submitted  to  the 
Docket  Clerk,  U.S.  DOT  Dockets.  Room 
PL^Ol,  400  Seventh  Street,  SW., 
Washington.  D.C.  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  FHWA:  Mr.  Sheldon  Edner. 
Metropolitan  Plaiming  and  Policies 
Team  (HEPM),  (202)  366-4066 
(metropolitan  planning),  Mr.  Dee  Spaim, 
Statewide  Planning  Team  (HEPS),  (202) 
366—4086  (statewide  planning),  or  Mr. 
Reid  Alsop,  Office  of  the  Chief  Coimsel 
(HCC-31),  (202)  366-1371.  For  the  FTA: 
Mr.  Charles  Goodman.  Metropolitan 
Planning  Division  (TPL-12) 
(metropolitan  planning).  (202)  366- 
1944,  Mr.  Paul  Verchninsk,  Statewide 
Planning  Division  (TPL-11)  (statewide 
planning),  (202)  366-6385,  or  Mr.  Scott 
Biehl,  Office  of  the  Chief  Counsel  (TCC- 
30).  (202)  366-0952.  Both  agencies  are 
located  at  400  Seventh  Street.  SW., 
Washington.  D.C.  20590.  Office  hours 
for  the  FHWA  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  and  for  the  FTA  are  from  8:30 
a.m.  to  5  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  On  May 
25,  zOOU  ib5  FR  33922J,  the  FHWA  and 
the  FTA  published  an  NPRM  proposing 
to  revise  their  regulations  governing  the 
developing  of  transportation  plans  and 
programs  for  lubanized  (metropolitan) 
areas  and  statewide  transportation  plans 
and  programs.  These  revisions  are  a 
product  of  statutory  changes  made  by 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178,  112  Stat.  107)  enacted  on  June  9, 
1998,  and  generally  would  revise 
existing  regulatory  language  to  make  it 
consistent  with  current  statutory 
requirements. 

the  FHWA  and  the  FTA  have 
received  requests  frtim  the  American 
Association  of  State  Highway  and 
Transportation  Officials,  the  American 
Public  Transportation  Association,  the 
Association  of  Metropolitan  Planning 
Organizations,  and  several  State 
Departments  of  Transportation  to  extend 
the  comment  period.  'These  groups 
voiced  concerns  that  the  proposed  rule 
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was  extremely  complex  and  that  90  days 
was  insufficient  time  to  assess  the 
impact  of  the  proposed  rules  and 
provide  meaningful  comments.  We 
agree  that  more  time  for  an  in-depth 
analysis  of  the  NPRM  would  be 
beneficial  to  the  FHWA  and  the  FTA  in 
this  rulemaking.  For  these  reasons,  the 
FHWA  and  the  FTA  find  good  cause  to 
extend  this  NPRM  comment  period 
closing  date  by  30  days. 

Authority:  23  U.S.C.  134.  135  and  315:  42 
U.S.C.  7410  et  seq.:  49  U.S.C.  5303-5309;  49 
CFR  1.48  and  1.51. 

Issued  on:  June  30.  2000. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
Nuria  I.  Fernandez, 

Federal  Transit  Deputy  Acting  Administrator. 
[PR  Doc.  00-17158  Filed  7-6-00;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  Parts  771,  1420,  and  1430 

Federal  Transit  Administration 

23  CFR  Parts  1420  and  1430 

49  CFR  Parts  622  and  523 

[FHWA  Docket  No   FHWA-99-5989] 

FHWA  RIN  2125-AE64:  FTA  RIN2132-AA43 

NEPA  and  Related  Procedures  for 
Transportation  Decisionmaking 
Protection  of  Public  Parks.  Wildlife  and 
Waterfowl  Refuges,  and  Historic  Sites 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  document  extends  this 
rulemaking's  comment  period  until 
September  23.  2000.  This  is  in  response 
to  numerous  letters  received  by  the 
FHWA  and  the  FTA  from  State 
Departments  of  Transportation,  transit 
operators,  and  metropolitan  planning 
organizations  requesting  an  extension  of 
the  comment  period  from  the  closing 
date.  These  groups  based  their  requests 
on  the  time  required  to  assess  the 
impact  of  these  rules  on  the  nation's 
highway  and  transit  systems  and 
provide  meaningful  comments. 
DATES:  Comments  to  the  NPRM  should 
be  received  no  later  than  September  23, 
2000.  Late  comments  will  be  considered 
to  the  extent  practicable. 
ADDRESSES:  All  signed,  written 
coimneuts  must  refer  to  the  docket 


number  appearing  at  the  top  of  this 
document  and  must  be  submitted  to  the 
Docket  Clerk.  U.S.  DOT  Dockets.  Room 
PL-401.  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
To  receive  notification  of  receipt  of 
comments  you  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  FHWA:  Mr.  Fed  Skaer.  (202)  366- 
2058,  Office  of  Planning  and 
Environment.  HEPE.  or  Mr.  L.  Harold 
Aikens.  (202)  366-0791.  Office  of  the 
Chief  Counsel.  HCC-31.  For  the  FTA: 
Mr.  Joseph  Ossi,  (202)  366-0096,  Office 
of  Planning.  TPL-22.  or  Mr.  Scott  Biehl 
(202)  366-0952.  Office  of  the  Chief 
Counsel.  TCC-30.  Both  agencies  are 
located  at  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Office  hours  for 
the  FHWA  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  and  for  the  FTA  are  from  8:30 
a.m.  to  5  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On  May 
25.  2000  (65  FR  33960),  the  FHWA  and 
the  FTA  published  an  NPRM  proposing 
to  update  and  revise  their  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.) 
implementing  regulation  for  projects 
funded  or  approved  by  the  FHWA  and 
the  FTA.  The  current  regulation  was 
issued  in  1987  and  experience  since  that 
time,  as  well  as  changes  in  the 
legislation,  most  recently  by  the 
Transportation  Equity  act  for  the  21st 
Century  (TEA-21)  (Pub.  L.  105-178.  112 
Stat.  107),  call  for  an  updated  approach 
to  the  implementation  of  NEPA  for 
FHWA  and  FTA  projects  and  actions. 
Under  this  proposed  rulemaking,  the 
FHWA/FTA  regulation  for 
implementing  NEPA  would  be  revised 
to  further  emphasize  using  the  NEPA 
process  to  facilitate  effective  and  timely 
decisionmaking. 

The  FHWA  and  FTA  have  received 
requests  from  the  American  Association 
of  State  Highway  and  Transportation 
Officials,  the  American  Public 
Transportation  Association,  the 
Association  of  Metropolitan  Planning 
Organizations,  and  several  State 
Departments  of  Transportation  to  extend 
the  comment  period.  These  groups 
voiced  concerns  that  the  proposed  rule 
was  extremely  complex  and  that  90  days 
was  insufficient  time  to  assess  the 
impact  of  the  proposed  rules  and 
provide  meaningful  comments.  We 
agree  that  more  time  for  an  in-depth 
analysis  of  the  NPRM  would  be 


beneficial  to  the  FHWA  and  the  FTA  in 
this  rulemaking.  For  these  reasons,  the 
FHWA  and  the  FTA  find  good  cause  to 
extend  this  NPRM  comment  period 
closing  date  by  30  days. 

Authority:  23  U.S.C.  134.  135  and  315;  42 
U.S.C.  7410  et  seq.;  49  U.S.C.  5303-5309;  49 
CFR  1.48  and  1.51. 

Issued  on:  June  30.  2000. 
Kenneth  R.  Wykle, 

Federal  Highway  Administrator. 

Nuria  I.  Fernandez, 

Federal  Transit  Deputy  Acting  Administrator. 

[FR  Doc.  00-17159  Filed  7-6-00;  8:45  am) 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC65 

Oil  and  Gas  and  Sulphur  Operations  m 
the  Outer  Continental  Shelf- 
Decommissioning  Activities 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  MMS  regulations  governing  oil 
and  gas  operations  in  the  Outer 
Continental  Shelf  (OCS)  to  update 
decommissioning  requirements.  The 
new  layout  of  the  rule  follows  the 
logical  sequence  of  plugging  a  well, 
decommissioning  the  platform  and 
pipeline,  and  clearing  the  lease  site.  The 
proposed  rule  also  updates 
requirements  to  reflect  changes  in 
technology.  We  restructured  the 
requirements  to  make  the  regulations 
easier  to  read  and  understand.  The 
proposed  technical  changes  will  help 
ensure  that  lessees  decommission 
facilities  safely  and  effectively. 
DATES:  MMS  will  consider  all  comments 
received  by  October  5,  2000.  We  will 
begin  reviewing  comments  at  that  time 
and  may  not  fully  consider  comments 
we  receive  after  October  5,  20O0. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  mail  or  hand-carry  comments 
(three  copies)  to  the  Department  of  the 
Interior;  Minerals  Manapement  Service; 
Mail  Stop  4024;  381  Elden  Street; 
Herndon.  Virginia  20170-4817; 
Attention:  Rules  Processing  Team  (RPT). 
The  RPT's  e-mail  address  is: 
rules,  commen  ts@mms.gov. 

Mail  or  hand-carry  comments  with 
respect  to  the  information  collection 
burden  of  the  proposed  rule  to  the 
Office  of  Information  and  Regulatory 
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ind  315;  42 
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Affairs;  Office  of  Management  and 
Budget:  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (0MB  control 
number  1010-New);  725  17th  Street, 
N.W..  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shciron  Buffington,  Engnieering  and 
Research  Branch,  at  (703)  787-1147. 

SUPPLEMENTARY  INFORMATION:  In  recent 
\  t'dps,  decommissioning  practices  have 
received  more  attention,  which  has 
resulted  in  changes  in  technology  and 
practices.  In  1996.  at  the  request  of 
MMS,  the  Marine  Board  of  the  National 
Research  Council  (NRC)  published  a 
report  titled  "An  Assessment  of 
Techniques  for  Removing  Offshore 
Structiures."  On  April  15-17,  1996. 
MMS  convened  an  International 
Decommissioning  Workshop  in  New 
{Jrleans.  Louisiana,  to  discuss  the 
recommendations  in  the  NRC  report  and 
current  decommissioning  industry 
practices.  The  workshop  drew  over  475 
attendees  to  discuss  and  make 
recommendations  on  OCS 
decommissioning  operations.  On 
August  8,  1996.  MMS  published  a 
notice  in  the  Federal  Register  (61  FR 
41422)  that  requested  comments  on  its 
plans  to  follow  up  on  recommendations 
received  at  the  workshop. 

We  also  sponsored  several  other 
public  workshops,  including  one  in 
Ventura,  California,  on  September  23- 
25,  1997.  The  purpose  of  the  workshops 
was  to  continue  the  process  of 
discussing  decommissioning  activities 
and  to  receive  recommendations. 

The  regulations  in  this  proposed  rule 
were  updated  to  incorporate  the 
following  into  one  subpart: 

•  Comments  from  decommissioning 
workshops; 

•  Comments  from  the  NRC  report; 

•  Comments  from  the  annual 
regulatory  reviews; 

•  Applicable  Notices  to  Lessees 
(NTL); 

•  Lease  document  requirements 
pertaining  to  removals;  and 

•  The  MMS  artificial  reef  policy. 

We  also  support  the  recommendation 
from  the  NRC  to  require  that  lessees 
only  install  platforms  that  can  be 
removed.  We  will  be  proposing  this 
requirement  in  a  future  update  of  the 
platform  installation  requirements. 

Research  efforts  are  under  way  to 
determine  out-of-service  pipeline 
flushing  requirements.  We  will 
incorporate  the  results  of  this  research 
into  future  updates  of  pipeline  flushing 
requirements.  We  also  are  working  on 
research  efforts  to  improve  facility 
removal  technology. 


Format  of  the  Proposed  Rule 

We  have  written  this  proposed  rule  in 
a  plain-language  format  with  frequently 
asked  questions  and  short  answers.  We 
have  tried  to  set  out  these  requirements 
in  a  straightforward  and  uncomplicated 
manner.  The  plain-language  format  uses 
the  terms  "you"  or  "I,"  which  refers  to 
the  lessee,  the  owners  of  operating 
rights,  and  pipeline  right-of-way 
owners.  We  encourage  your  comments 
on  our  use  of  the  plain-language  format 
in  this  proposed  rule,  as  well  as  future 
rulemaking.  We  also  encourage  your 
comments  on  including  all  of  the 
decommissioning  requirements  from  30 
CFR  peirt  250,  subparts  G,  I,  and  J  into 
new  subpart  Q  (at  the  end  of  the  current 
30  CFR  part  250  regulations).  We 
received  comments  at  decommissioning 
workshops  that  it  was  difficult  to  find 
oiu-  decommissioning  requirements 
because  they  were  listed  in  three 
subparts. 

New  Requirements 

Although  the  focus  of  this  proposed 
rule  is  on  the  plain-language  rewrite, 
and  the  reorganizing  of  subpart  G  into 
new  subpart  Q,  the  rule  does  propose 
some  new  requirements.  The  following 
paragraphs  identify  and  briefly  discuss 
these  proposed  revisions.  We  welcome 
your  comments  on  these  proposed 
requirements. 

Section  250. 1 700    What  Do  the  Terms 
"Decommissioning"  and  "Obstructions" 
Mean? 

Since  we  are  using  the  new  industry 
term  of  "decommissioning,"  we  have 
defined  it.  Also,  we  defined 
"obstructions"  so  that  we  would  not 
need  to  repeat  the  list  of  items  that 
should  be  removed  unless  MMS  waives 
the  removal  requirement  case-by-case. 

Section  250. 1 704     When  Must  I  Submit 
Decommissioning  Apphcations? 

We  included  a  new  requirement  that 
in  the  Pacific  OCS  Region  and  Alaska 
OCS  Region,  a  lessee  must  submit  an 
initial  decommissioning  application  at 
least  2  years  before  production  ceases 
with  the  general  information  listed  in 
§  250.1705.  We  are  responding  to  an 
industry  trend  to  plan  decommissioning 
earlier.  We  encourage  this  practice 
because  industry  representatives  have 
mentioned  that  it  is  the  key  to  a  "safe, 
conscious,  and  efficient 
decommissioning  project."  Also,  MMS 
will  need  the  information  so  we  can  be 
involved  with  the  review  on  the  ground 
floor  planning  of  the  world-class 
platform  removals  anticipated  to  occur 
on  the  OCS.  We  only  anticipate  a  few 
applications  a  year  for  these  areas. 


Section  250. 1710    How  Must  I 
Permanently  Plug  Wells? 

We  put  the  requirements  in  tabular 
format  and  added  more  plugging 
options  to  update  technology. 

Section  250. 1 71 1     What  Are  the 
Requirements  If  I  Temporarily  Plug  a 
Well  That  I  Plan  To  Re-enter? 

To  ensure  that  temporarily  abandoned 
wells  are  protected  and  to  ensure  that 
those  wells  do  not  become  an 
obstruction,  we  included  a  requirement 
that  subsea  domes  must  be  trawled  over 
after  they  are  installed. 

Section  250. 1 71 3     When  Migh  t  MMS 
Consider  Approving  an  Alternate 
Removal  Depth? 

We  listed  the  conditions  under  which 
MMS  might  waive  the  requirement  to 
clear  a  well  site  to  15  feet  below  the 
mud  line  because  we  have  received 
many  questions  and  comments 
concerning  this  topic  at 
decommissioning  workshops.  However, 
MMS  still  conducts  a  case-by-case 
analysis  of  each  request.  We  also  added 
the  possibility  of  allowing  an  alternate 
removal  depth  (above  the  mud  line)  for 
wells  in  more  than  800  meters  of  water. 

Section  250. 1 71 4     What  Must  I  Do  To 
Clear  a  Well  Site  of  Obstructions? 

We  added  the  guidance  listed  in  the 
Gulf  of  Mexico  (GOM)  OCS  Region  NTL 
98-26  for  site  clearance,  which  was 
effective  on  November  30,  1998,  into 
this  section. 

We  also  removed  the  site  clearance 
verification  method  that  uses  a  diver 
search  aroimd  the  wellbore  because  it 
was  infrequently  used  and  not  as 
successful  as  other  methods. 

Section  250. 718    What  Are  the 
Requirements  for  Removing  Platforms 
and  Subsea  Facilities? 

To  be  consistent  with  lease 
stipulations,  we  clarified  that  within  1 
year  after  a  lease  terminates,  a  lessee 
must  remove  all  platforms  and  subsea 
facilities  according  to  the  approved  final 
decommissioning  application.  However, 
a  lessee  may  receive  approval  to 
maintain  the  facilities  to  conduct 
operations  or  a  waiver  to  conserve  the 
structure  as  an  artificial  reef 

We  also  clarified  that  a  lessee  must 
remove  subsea  facilities  in  addition  to 
removing  the  platform,  since  many 
additional  facilities  are  used  for  field 
development. 

Section  250. 1719     What  Information 
Must  I  Include  in  My  Final  Platform 
Removal  Application? 

We  included  the  guidance  from  the 
GOM  OCS  Region  NTL  99-G21,  dated 


418M4 


Federal  Register/Vol.  65,  No.  131 /Friday,  luly  7,  2000 / Proposed  Rules 


September  13.  1999,  to  specify  what 
information  MMS  needs  in  a  platform 
removal  application. 

Section  250. 1 721     When  Might  MMS 
Consider  Approving  an  Alternate 
Removal  Depth? 

We  listed  the  conditions  under  which 
MMS  might  waive  the  requirement  to 
clear  a  platform  site  to  15  feet  below  the 
mud  line  because  we  have  received 
questions  concerning  this  topic  at 
decommissioning  workshops.  However, 
MMS  still  conducts  a  case-by-case 
analysis  of  each  request. 


Section  250.1722     What  Is  MMS'  Policy  a  requirement  that  the  lessee  must 

on  Converting  a  Platform  or  Other  provide  an  unobstructed  water  column 

Facility  to  an  Artificial  Reef  or  Other  to  respond  to  recommendations  from 

Use?  the  NRC. 


Because  we  have  received  questions 
concerning  MMS'  policy  on  artificial 
reefs,  and  in  response  to  a 
recommendation  from  the  NRC,  we 
propose  to  codify  our  policy  on 
converting  a  platform  to  an  artificial 
reef. 

Section  250. 1 723     When  Migh  t  MMS 
Approve  Partial  Structural  Removals  for 
Conversion  to  an  Artificial  Reef  or  Other 
Use? 

We  clarified  the  criteria  that  MMS 
uses  to  evaluate  partial  structure 
removals  because  we  have  received 
questions  on  the  subject.  We  also  added 


Section  250. 1 726     What  Are  the 
Requirements  for  Removing  a  Pipeline? 

We  clarified  the  requirements 
concerning  information  to  include  in 
the  pipeline  decommissioning  plan. 

Derivation  Table 

The  derivation  table  below  shows 
where  the  proposed  requirements 
originate  from  in  the  current 
regulations.  The  table  also  provides  the 
section  numbers  that  were  used  from 
1988  up  to  mid-1998,  when  MMS 
assigned  new  section  numbers  to  assist 
us  in  making  regulatory  updates  (see  63 
FR  29478,  May  29,  1998). 


Proposed  new  section 

Current  section 

Previous  number 

250.1700 

^4ew  definitions  

New  definitions. 

250.1701  

250.700(b)(2)  

250.110(b)(2). 

2501702 

250.700(b)(1)  

250.110(b)(1). 

250.1703 

250.700(a);  250.913(a)  

250.110(a);  250.143(a). 

250.1704 

250.701;  250.901(a);  250.1000(b) 

250.111;  250.131(a);  250.150(b). 

250  1705 

New  requirement  

New  requirement. 

250.1706 

250.700(a)  

250.110(a). 

250.1707 

250.700(a)  

250.110(a). 

250  1708    

250  700(a)  

250.110(a). 

250  1709   

250  701       

250  1 1 1 

250  1710 

250.702  

250.112. 

250.1711  

250.703  

250.113. 

250.1712 

250.702(i) 

250.112(1). 

250.1713 

250.702(i) 

250.112(1). 

250.1714-1717 

250.704;  250.913(c)  

250.114;  250.143(C). 
250.143(a). 

250.1718 

250.913(a)  

250.1719 „. 

250  913(a)  

250.143(a). 

250.1720 

250  913(b)  

250.143(b). 
250.143(b). 

250.1721  

250.913(b)  

250.1722 

New  policy  statement  

New  policy  statement  

New  policy  statement. 

New  policy  statement. 

250.156(a)(1). 

250  156(a    1)  250  157(c). 

250.1723 

250  1724 

250  1006(a)(1)  

250.1725 

250  1006(a)(1)  250  1007(c) 

250  1726 

250  1006(a)(2)  250  1007(c)     

250.156(a)(2);  250.157(c). 

Pacific  OCS 
Region  won 
activities  at 


Small  Busine 
Other  Lessee 


Fruit'dural  Matters 

Public  Comment  Procedure:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoxu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 


organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
orgcmizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments.  The  proposed  rule 
revises  existing  operation  regulations.  It 
does  not  prevent  any  lessee,  operator,  or 
drilling  contractor  from  performing 
operations  on  the  OCS,  provided  they 
follow  the  regulations.  This  rule  updates 
decommissioning  requirements  and  will 
not  impose  costs  on  States  or  localities. 


Regulatur\  Flaiunnu  and  Review 
(Executive  Order  1286B) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
0MB  under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
The  new  or  expanded  requirements  are 
written  in  plain  language  and  designed 
to  ensure  that  lessees  decommission 
facilities  to  protect  the  environment  and 
minimize  obstructions  to  other  uses  of 
the  OCS.  The  economic  effects  of  this 
rule  will  be  minimal.  Lessees  planning 
decommissioning  activities  in  the 
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Pacific  OCS  Region  and  Alaska  OCS  production  ceases  and  submit  an  initial      as  shown  in  Table  1.  The  yearly  cost  to 

Region  would  be  required  to  plan  these       decommissioning  application.  This  will      submit  an  initial  deconunissioning  plan 
activities  at  least  2  years  before  impact  an  estimated  two  lessees  a  year,       is  estimated  at  $1 ,000  per  plan. 

Table  1  .—New  Reporting  Cost  for  the  Initial  Decommissioning  Plan  Submitted  in  the  Pacific  and  Alaska 

OCS  Regions 


Small  Businesses 
Other  Lessees  .... 

Totals  


Yearly  cost  @ 

$1,000  per 

report 


$1,000 
1,000 


2,000 


Yearly 
lessees 
affected 


Yearly  plans 
submitted 


an  effect  of 


Also,  lessees  who  use  domes  to 
protect  temporarily  abandoned  wells 
would  be  required  to  trawl  over  those 
domes  after  they  install  them.  We 
estimate  the  cost  for  trawling  would  be 
S3,00Q  for  each  of  the  45  existing  domes 
and  $3,000  to  trawl  each  of  the  10 
additional  domes  installed  each  year. 
We  estimate  that  30  lessees  will  be 
required  to  trawl  the  45  existing  domes, 
and  5  lessees  will  trawl  the  additional 
10  domes  each  subsequent  year  as 
shown  in  Table  2  (located  in  the 
Regulatory  Flexibility  Act  section).  The 
total  costs  are  shov*m  in  Table  3  (located 
in  the  Regulatory  Flexibility  Act 
section). 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  new  or  expanded 
requirements  are  minimal  and  apply 
only  to  the  OCS  decommissioning 
activities. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  The 
new  requirements  and  costs  are 
minimal,  and  the  main  purpose  of  the 
rule  is  to  write  it  in  plain  language. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  new  requirements 
are  based  on  the  legal  authority  of  the 
OCS  Lands  Art  and  other  laws. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interfere  with  its 
clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
leduce  its  clarity? 


(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
Supplementary  Information  section  of 
this  preamble  helpful  in  understanding 
the  rule?  What  else  can  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  \mderstand  to;  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
N.W.,  Washington,  D.C.  20240.  You  may 
also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  §§  3(a)  and 
3(b)(2)  of  the  Order. 

Unfunded  Mandate  Reform  Act 
(l'MK.\)  ui  1995  itxecutive  Order 
1286H) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  This 
rule  was  mainly  updated  to  include 
plain  language  and  to  give  additional 
guidance.  It  contains  very  few  new 
requirements,  and  it  will  not  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  Therefore,  a  statement 
containing  the  information  required  by 
the  UMRA  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

National  Environmental  Policy  Act 
(NEPA)Dfl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  undfer  the  NEPA  is 
not  required. 


Takings  Implication  Assessment 

According  to  Executive  Order  12630, 
the  proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  new 
requirements  are  minor  and  deal  with 
minimizing  obstructions  to  other  uses  of 
the  OCS.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
according  to  Executive  (ider  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  The  changes 
proposed  in  30  CFR  250,  subpart  Q,  will 
not  have  a  significant  economic  effect 
on  offshore  lessees  and  operators, 
including  those  that  are  classified  as 
small  businesses.  The  Small  Business 
Administration  (SBA)  defines  a  small 
business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil,  gas,  or  natural  gas 
liquids. 

Under  the  Standard  Industrial 
Classification  (SIC).  1381,  Drilling  Oil 
and  Gas  Wells,  MMS  estimates  that 
there  is  a  total  of  1,380  firms  that  drill 
oil  and  gas  wells  onshore  and  offshore. 
Of  these,  approximately  130  companies 
are  offshore  lessees/operators,  based  on 
current  estimates.  According  to  SBA 
estimates,  39  companies  qualify  as  large 
firms,  leaving  91  companies  qualified  as 
small  firms  with  fewer  than  500 
employees. 

Where  there  are  some  additional  new 
or  expanded  reporting  requirements  in 
this  rule,  they  do  not  impose  extensive 
burdens.  The  cost  to  comply  with  the 
new  requirements  is  a  one-time  cost  of 
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approximately  $3,000  paid  to  a  trawling 
organization  to  trawl  over  domes  of 
temporarily  abandoned  wells  in  shallow 
water.  The  OCS  has  approximately  45  of 
these  domes.  In  subsequent  years,  we 
predict  that  10  new  domes  will  be 
trawled  over. 


We  estimate  that  20  of  the  30  lessees 
that  will  trawl  over  the  45  existing 
domes  are  small  businesses  and  3  out  of 
the  5  lessees  that  will  trawl  over  domes 
in  subsequent  years  will  be  small 
businesses.  The  cost  to  the  small 
businesses  will  be  $60,000  the  first  year 


and  $6,000  each  subsequent  year,  as 
shown  in  Table  2.  However,  the  fishing 
industry,  another  small  business,  will 
benefit  by  having  less  loss  to  their 
fishing  equipment. 


Table  2.— New  Requirement  Cost  for  Trawling 


First  Year 

Subsequent  Years 

Total  cost  @ 

$3000  per 

trawl 

Lessees 
affected 

Domes  trawled 

Total  cost  @ 

$3000  per 

trawl 

Lessees 
affected 

Domes  trawled 

Small  Businesses 

$60,000 
75,000 

20 
10 

20 
25 

$9,000 
6,000 

3 
2 

3 

Other  Lessees 

2 

Totals  

135,000 

30 

45 

15,000 

5 

5 

Citation  30  C 


Table  3.— Total  Costs  for  Both  the  New  Plan  and  New  Trawling  Requirement 


First  year                                                         Subsequent  Years 

Total  cost 

Lessees 

affected 

Domes  trawled 

+  plans 

submitted 

Total  cost 

Lessees 
affected 

Domes  trawled 

+  plans 

submitted 

Small  Businesses 

Other  Lessees 

$61,000 
76,000 

21 

11 

21 
26 

$10,000 
7.000 

4 
3 

4 
3 

Totals  

137,000 

32 

47 

17,000 

7 

7 

Also,  about  2  lessees  per  yscir  in  the 
Pacific  OCS  Region  or  Alaska  OCS 
Region  will  need  to  submit  an  initial 
decommissioning  plan  for  a  cost  of 
approximately  $1,000  each  as  shown  in 
Table  1  in  the  Regulatory  Planning  and 
Review  section. 

We  estimate  that  one  of  these  lessees 
will  be  a  small  business.  These  plans  are 
necessary  to  ensure  that  early  planning 
is  occurring  for  these  upcoming  world- 
class  decommissioning  activities. 

Based  on  these  calculations,  this  rule 
has  no  significant  economic  impact  on 
small  entities. 

Your  comments  are  important.  The 
Small  Business  and  Agricultiu'e 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  boards  were 
established  to  receive  comments  fi-om 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  the 
enforcement  actions  of  MMS,  call  toll- 
free  (888) 734-3247. 

Small  Business  Remildlory  Enforcement 
Fairness  Ad  iSBRKi  \\ 

This  rule  is  not  a  major  rule  under  the 
SBREFA  (5  U.S.C.  804(2)).  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  main  purpose  of  this  rule  is  to 


reorganize  the  requirements  and  write 
them  in  plain  language.  The  new 
requirements  are  minimal  and  will  only 
affect  a  few  lessees. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  cost  to  comply 
with  the  new  requirements  is  minor  and 
will  minimize  conflicts  with  other  uses 
of  the  OCS. 

(c)  Does  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  regulation  contains  a  few  new 
requirements  that  are  not  burdensome 
and  ensure  that  decommissioning 
operations  in  the  OCS  are  conducted 
properly. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

The  proposed  rule  contains  a 
collection  of  information  that  has  been 
submitted  to  OMB  for  review  and 
approval  under  §  3507(d)  of  the  PRA.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  burdens, 
MMS  invites  the  public  and  other 
Federal  agencies  to  comment  on  any 
aspect  of  the  reporting  and 
recordkeeping  burden.  You  may  submit 
your  comments  directly  to  the  Office  of 


Information  and  Regulatory  Affairs. 
OMB.  Send  a  copy  of  your  comments  to 
MMS.  Refer  to  the  "Addresses"  section 
for  mailing  instructions. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  August  7,  2000. 
This  does  not  affect  the  deadline  for  the 
public  to  comment  to  MMS  on  the 
proposed  regulations. 

The  title  of  the  collection  of 
information  for  this  proposed  rule  is 
"Proposed  Rulemaking— 30  CFR  250. 
Subpart  Q — Decommissioning 
Activities"  (OMB  control  number  1010- 
NEW).  Respondents  include 
approximately  130  Federal  OCS  oil  and 
gas  or  sulphur  lessees.  The  frequency  of 
response  is  on  occasion  or  annually.    - 
depending  upon  the  requirement. 
Responses  to  this  collection  of 
information  are  mandatory.  MMS  will 
protect  proprietary  information 
according  to  the  Freedom  of  Information 
Act  and  30  CFR  250.196,  "Data  and 
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nformation  to  be  made  available  to  the 
public." 

This  rulemaking  consolidates 
nformation  collection  requirements  on 
decommissioning  from  our  current 
•egulations  in  30  CFR  250,  subparts  G, 
'..  and  J  (approved  under  0MB  control 
aumbers  1010-0079,  1010-0058,  and 
1010-0050,  respectively).  These 


approved  burdens  will  be 
correspondingly  reduced  when  the  new 
subpart  Q  regulations  become  final. 

This  rulemaking  imposes  only  one 
new  information  collection  burden. 
Section  250.1705  requires  submission  of 
an  initial  decommissioning  plan  in  the 
Pacific  OCS  Region  and  Alaska  OCS 

Burden  Breakdown 


Region,  which  we  estimate  will  require 
20  burden  hours  per  plan. 

We  estimate  the  total  aimual  reporting 
"hour"  burden  for  the  proposed  rule  to 
be  3,222  hours,  representing  an  average 
burden  of  25  hours  per  respondent. 
There  are  no  recordkeeping 
requirements.  Following  is  a  breakdown 
of  this  burden  estimate. 


Citation  30  CFR  250  subpart 
Q 


1703;  1704  , 
1705  (New) 


1709;  1711(g);  1712;  1713; 
1714(b). 


1711(e),  (d);  1717(b) 

1711(f) :t. 

1714(a) 

1715;  1716;  1717(a),  (g) 

1718;  1719;  1720;  1721; 
1723. 


1722;  1723 


1724;  1725;  1726 


Total  Reporting 


Requirement 


Average  numt>er  per  year 


Burden 
hours 


Annual 
burden 
hours 


Request  approval  for  decommissioning  

Submit  initial  decommissioning  plan  in  the  Pacific  OCS 
and  Alaska  DCS  Regions. 

Submit  form  MN^S-124  to  plug  wells;  provide  subsequent 
report:  request  alternate  depth  departure;  request  pro- 
cedure to  protect  obstructions  above  seafloor;  or  certify 
area  cleared  of  obstructions. 

Identify  and  report  subsea  wellheads,  casing  stubs,  or 
other  obstructions;  mark  wells  protected  by  a  dome; 
mark  location  to  be  cleared  as  navigation  hazard. 

Submit  annual  report  on  plans  for  re-entry  to  complete  or 
permanently  abandon  the  well.. 

Request  approval  of  well  site  clearance  method  

Verify  facility  and  pipeline  sites  cleared  of  obstructions 
and  submit  certification  letter. 

Submit  final  application  to  remove  platform  or  other 
subsea  facility  structures  (including  alternate  depth  de- 
parture) or  approval  to  maintain,  to  conduct  other  oper- 
ations, or  to  conserve  as  artificial  reef. 

Artificial  reef  permitting  and  re-use  plan 

Submit  application  to  decommission  pipeline  in  place  or 
remove  pipeline. 


Burden  included  below 
2  plans  I  20 

Burden  included  under  1010-0045. 
U.S.  Coast  Guard  requirement. 


75  reports  

125  requests 4 

1 20  verifications 12 

120  applications 


U.S.  Army  Corps  of  Engineers  and 
NARP  requirements . 
1 86  applications 


628  responses 


0 

40 


150 

500 
1,440 

720 


0 
372 


3,222 


MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule  preamble.  All 
comments  will  become  a  matter  of 
public  record. 

1.  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  MMS  to 
properly  perform  its  functions,  and  will 
it  be  useful? 

fb)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "non-hour 
cost"  burden  resulting  from  the 
collection  of  information.  We  have  not 


identified  any,  and  we  solicit  your 
comments  on  this  item.  For  reporting 
and  recordkeeping  only,  your  response 
should  split  the  cost  estimate  into  two 
components:  (a)  Total  capital  and  start- 
up cost  component  and  (b)  aimual 
operation,  maintenance,  and  purchase 
of  services  component.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  start-up  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1,  1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 


provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection,  Govenunent  contracts, 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Natiu^ 
gas,  Petroleum,  Public  lands — mineral 
resources.  Public  lands — rights-of-way, 
Reporting  and  recordkeeping 
requirements.  Sulphur,  Surety  bonds. 

Dated:  June  22,  2000. 

Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  MMS  proposes  to  amend  30 
CFR  part  250  as  follows: 
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PART  250--OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  "HE 
OUTER  CONTINENTAL  SHE.,  F 

1.  The  authority  citatiun  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U  S  C.  1331,  et  seq. 

SuDpan  G— ^Removed  and  Reserved] 

2.  Subpart  G  (§§  250.700-250.704)  is 
removed  and  reserved. 


SuDpar'  i~-'PiattoiTns  a' 


Structures 


3.  Section  250.913  is  revised  to  read 
as  follows: 

§250.913    Platform  removal  and  location 
clearance. 

Refer  to  §  250.1714  through 
§250.1723. 

Subpart  J— Pipelines  and  PiDeline 
Rights-of-Way 

4.  Section  250.1006  is  revised  to  read 
as  follows: 

§  250  1 006    What  are  the  requirements  for 
taking  a  pipeline  out  of  service? 

If  you  take  a  pipeline  out  of  service, 
you  must: 

(a)  Blind  flange  or  isolate  the  pipeline 
with  a  closed  block  valve  at  each  end; 

(b)  Flush  and  fill  with  inhibited 
seawater  any  pipelines  taken  out  of 
service  for  more  than  1  year;  and 

(c)  Return  the  pipeline  to  service 
within  5  years  or  decommission  the 
pipeline  according  to  §  250.1724 
thrnunh  §250.1726. 

§250  1007     [Amended] 

5.  In  §250.1007  paragraph  (c)  is 
removed. 

6.  Subpart  Q  is  added  to  read  as 
follows: 

Subpart  Q — Decommissioning  Activities 

General  Requirements 

Sec. 

250.1700  What  do  the  terms 
"decommissioning"  and  "obstructions" 
mean? 

250.1701  Who  must  meet  the  obligations  in 
this  subpart? 

250.1702  When  do  1  accrue 
decommissioning  obligations? 

250.1703  What  are  the  general  requirements 
for  decommissioning? 

250.1 704  When  must  I  submit 
decommissioning  applications? 

250.1705  What  information  must  I  include 
in  my  initial  platform  removal 
application  for  the  Pacific  OCS  Region  or 
Alaska  OCS  Region? 

Well  Plugging  Requirements 

250.1706  Within  what  timeframe  must  I 
permanently  plug  all  wells  on  a  lease? 


250.1707  When  may  MMS  order  me  to 
permanently  plug  a  well? 

250.1708  What  must  I  accomplish  with  well 
plugs? 

250.1709  What  information  must  I  include 
to  plug  wells? 

250.1710  How  must  I  permanently  plug 
wells? 

250.1711  What  are  the  requirements  if  I 
temporarily  plug  a  well  that  I  plan  to  re- 
enter? 

250.1712  To  what  depth  below  the  mud 
line  must  I  clear  a  well  site  when  it  will 
no  longer  be  used  for  oil,  gas,  or  sulphur 
operations? 

250.1713  When  might  MMS  consider 
approving  an  alternate  removal  depth? 

Site  Clearance  and  Platform 
Decommissioning 

250.1714  3What  must  I  do  to  clear  a  well 
site  of  obstructions? 

250.1715  What  must  I  do  to  clear  a  facility 
of  obstructions? 

250.1716  What  must  I  do  to  clear  a  buried 
pipeline  of  obstructions? 

250.1717  What  must  I  do  to  clear  a  trawling 
operation  of  obstructions? 

250.1718  What  are  the  requirements  for 
removing  platforms  and  subsea  facilities? 

250.1719  What  information  must  I  include 
in  my  final  platform  removal 
application? 

250.1720  To  what  depth  below  the  mud 
line  must  I  remove  a  platform  or  other 
facility? 

250.1721  When  might  MMS  consider 
approving  an  alternate  removal  depth? 

250.1722  What  is  MMS'  policy  on 
converting  a  platform  or  other  facility  to 
an  artiHcial  reef  or  other  use? 

250.1723  When  might  MMS  approve  partial 
structural  removals  for  conversion  to  an 
artificial  reef  or  other  use? 

Pipeline  Decommissioning 

250.1724  When  may  I  decommission  a 
pipeline  in  place? 

250.1725  What  are  the  requirements  for 
decommissioning  a  pipeline  in  place? 

250.1726  What  are  the  requirements  for 
removing  a  pipeline? 

Authority:  43  U.S.C.  1331.  et  seq. 

Subpart  Q     Decommissioning 
Activities 

General  Requirement* 

§250.1700     What  do  the  terrrs 
"decommissioning    and    obstructions" 
mean? 

(a)  Decommissioning  means: 

(1)  Ending  oil,  gas,  or  sulphur 
operations;  and 

(2)  Returning  the  lease  or  right-of-way 
to  a  condition  that  meets  the 
requirements  of  regulations  of  MMS  and 
other  agencies  that  have  jurisdiction 
over  decommissioning  activities. 

(b)  Obstructions  are  objects  that  were 
used  in  oil,  gas,  or  sulphiu  operations 


and  that,  if  left  behind  or  abandoned  in 
place,  would  hinder  other  users  of  the 
OCS.  Obstructions  include,  but  are  not 
limited  to,  wellheads,  casing  stubs,  mud 
line  suspensions,  subsea  trees,  jumper 
assemblies,  umbilicals,  manifolds, 
termination  skids,  production  and 
export  risers,  platforms,  templates, 
pilings,  pipeline  valves,  and  power 
cables  (in  the  Pacific  OCS  Region). 


§2dO 


Who  must  meet  the  oDiigations 


m  this  subpart? 

The  lessee,  the  owners  of  operating 
rights,  and  pipeline  right-of-way  owners 
are  jointly  and  severally  responsible  for 
meeting  the  obligations  as  they  accrue 
and  until  each  obligation  is  met.  In  this 
subpart,  the  terms  "you"  and  "I"  refer 
to  each  lessee,  owner  of  operating  rights, 
and  pipeline  right-of-way  owner. 

§250  1702     When  do  i  accrue 
aecommissioning  obligations? 

You  accrue  the  decommissioning 
obligations  when  you  do  any  of  the 
following: 

(a)  Drill  a  well; 

(b)  Install  a  platform,  pipeline,  or 
other  facility; 

(c)  Create  an  obstruction  to  other 
users  of  the  ocean; 

(d)  Become  a  lessee  or  the  owner  of 
operating  rights  of  a  lease  on  which 
there  is  a  well  that  has  not  been  plugged 
according  to  this  subpart,  a  platfferm  or 
other  facility,  or  an  obstruction;  or 

(e)  Re-enter  a  well  that  was  previously 
plugged  according  to  this  subpart. 

§250  1703     What  are  the  general 
requirements  for  decommissioning? 

When  the  faciiitios  mh  no  longer 
useful  for  operations,  you  must: 

(a)  Get  approval  from  the  District 
Supervisor  before  decommissioning 
wells  and  from  the  Regional  Supervisor 
before  decommissioning  facilities  and 
pipelines; 

(b)  Squeeze  or  isolate  all  open 
perforations,  plug  all  wellbores,  sever 
all  casings,  and  remove  the  wellhead: 

(c)  Remove  all  platforms  and  other 
facilities  (including  subsea  equipment) 
to  the  depth  required  by  §  250.1 720  of 
this  subpart; 

(d)  Decommission  all  pipelines;  and 

(e)  Clear  the  seafloor  of  all 
obstructions  created  by  lease  and/or 
right-of-wav  operations. 

§250  1704     When  must  I  submit 
decommissioning  applications'' 

You  must  submit  decommissioning 
applications  according  to  the  following 
table. 


§250.1705 
include  in  m 
application  f 
Alaska  OCS 


(a)  Zones  in  < 


(b)  Open  hok 


oDiigations 


Federal  Register   \  :!    r;'    \o.  131 /Friday,  July  7,  2000 / Proposed  Rules 


41899 


Decommissioning  Application  Schedule 


Decommissioning  applications 


(a)  Initial  plattomn  removal  application  [not  re- 
quired in  the  Gulf  of  Mexico  OCS  Region]. 


When  to  submit 


(b)  Final  platform  rerrwval  application 


(c)  Pipeline  decommissioning  application 


(d)  Form  MMS-124,  Sundry  Notices  and  Re- 
ports on  Wells. 


In  the  Pacific  OCS  Region  or  Alaska  OCS 
Region,  submit  the  application  to  the  Re- 
gional Supervisor  at  least  2  years  before 
production  ceases. 


Before  removing  a  platform 


Before  you  decommission  the  pipeline 


(1)  Before  you  plug  each  well;  and 


(2)  Within  30  days  after  you  plug  a  well 


Instructions 


Include        information        required        under 
§250.1705. 


Include        information        required        under 
§250.1719. 


Include  infomiation  required  under 
§250.1725(3)  or  §250. 1726(a).  as  applica- 
ble. 


(I)     Include     information     required     under 
§250. 1709(a). 


(i)     Include     information     required     under 
§250. 1709(b). 


§  250  1 705     What  information  must  I 
include  in  my  initial  plattorm  removal 
application  for  the  Pacific  OCS  Region  or 
Alaska  OCS  Region? 

You  must  include  the  following 
information  in  your  initial  platform 
removal  application  for  the  Pacific  OCS 
R^ion  or  Alaska  OCS  Region: 

(a)  Platform  or  other  facility  removal 
procedures,  including  the  types  of 
vessels  and  equipment  to  be  used; 

(b)  Facilities  (including  pipelines)  you 
plan  to  remove  or  leave  in  place; 

(c)  Platform  or  other  facility 
transportation  and  disposal  plans; 

(d)  Plans  to  protect  marine  life  and 
the  environment  during 
decommissioning  operations,  including 
a  brief  assessment  of  the  environmental 
impacts  of  the  operations,  and 
procedures  and  mitigation  measures 
that  you  will  take  to  minimize  the 
impacts; 

(e)  Projected  decommissioning 
schedule;  and 

(f)  The  consistency  of  the  proposed 
project  with  that  described  in  the 
Development  and  Production  Plan. 

Well  Plugging  Requirements 

§250.1706     Wlthm  what  timeframe  must  I 
oermanently  plug  ail  wells  on  a  lease? 

Vou  must  plug  all  wells  within  1  year 
dfter  the  lease  terminates. 

§250  1707     When  may  MMS  order  me  to 
permanently  plug  a  well? 

MMS  may  order  you  to  permanently 
plug  a  well  if  that  well: 


(a)  Poses  a  hazard  to  safety  or  the 
environment;  or 

(b)  Is  not  useful  for  lease  operations 
and  is  not  capable  of  profitable  oil,  gas, 
or  sulphur  production. 

§250.1708     What  must  i  accompsish  with 
well  plugs? 

You  must  ensure  that  all  well  plugs: 

(a)  Provide  downhole  isolation  of 
hydrocarbon  and  sulphur  zones; 

(b)  Protect  freshwater  aquifers;  and 

(c)  Prevent  migration  of  formation 
fluids  within  the  wellbore  or  to  the 
seafloor. 

§  250  1  709     What  intormat'on  must  I 
include  to  plug  wells? 

vd,  iielurt  you  p^ug  a  well,  you  must 
submit  the  following  information  on 
form  MMS-124  and  receive  approval: 

(1)  The  reason  you  are  plugging  the 
well; 

(2)  Applicable  well  logs  and  test  data; 

(3)  Maximum  possible  surface 
pressure,  and  how  it  was  determined; 

(4)  Type  and  weight  of  well-control 
fluid  you  will  use; 

(5)  A  description  of  the  work;  and 

(6)  A  current  and  proposed  well 
schematic  and  description  that  include: 

(i)  Well  depth; 

(ii)  All  perforated  intervals; 

(iii)  Casing  and  tubing  depths  and 
details; 

(iv)  Subsurface  equipment; 

(v)  Estimated  tops  of  cement  (and  the 
basis  of  the  estimate)  in  each  casing 
aimulus; 


(vi)  Plug  locations; 

(vii)  Plug  types; 

(viii)  Plug  lengths; 

(ix)  Mud  and  cement  use; 

(x)  Perforating  and  casing  cutting 
plans; 

(xi)  Plug  testing  plans; 

(xii)  Casing  removal  (including 
information  on  explosives,  if  used);  and 

(xiii)  Proposed  casing  removal  depth. 

(b)  Within  30  days  after  you  plug  a 
well,  you  must  submit  form  MMS-124 
(subsequent  report)  and  include  the 
following  information: 

(1)  Information  included  in  paragraph 
(a)  of  this  section  with  a  final  well 
schematic; 

(2)  Description  of  the  plugging  work; 

(3)  Nature  and  quantities  of  material 
used  in  the  plugs;  and 

(4)  If  you  cut  and  pulled  any  casing 
string,  you  must  include  the  following: 

(i)  A  description  of  the  methods  used 
(including  information  on  explosives,  if 
used); 

(ii)  Size  and  amount  of  casing 
removed;  and 

(iii)  Casing  removal  depth. 

§250.1710    How  must  I  pemtanentty  plug 
wells? 

You  must  permanently  plug  wells 
according  to  the  table  in  this  section. 
The  District  Supervisor  may  require 
additional  well  plugs  as  necessary. 


Permanent  Well  Plugging  Reouirements 


If  you  have 


Then  you  must  use 


(a)  Zones  in  open  hole 


Cement  plugs  from  at  least  100'  below  the  bottom  to  100'  atx)ve  the  top  of  oil,  gas,  and  fresh-waler  zones 
to  isolate  fluids  in  the  strata. 


(b)  Open  hole 


(1)  Cement  plugs,  by  the  displacement  method,  at  least  100'  above  and  below  deepest  casing  shoe; 


41<!(!(> 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 / Proposed  Rule= 


Permanent  Well  Plugging  Requirements— Continued 


if  you  have 


Then  you  must  use 


(2)  Cement  retainers  with  effective  back-pressure  control  50'  to  1 00'  ab)Ove  the  casing  shoe  and  a  cement 
plug  to  extend  at  least  1 00'  below  the  shoe  and  at  least  50'  above  the  retainer;  or 

(3)  Bridge  plugs  50'  to  100'  above  the  shoe  with  50'  of  cement  on  top  of  the  bridge  plug,  for  expected  or 
known  lost  circulation  conditions.  You  must  test  these  plugs  by  one  of  the  methods  shown  in  paragraphs 
(k)(1)  and  (k)(2)  of  this  section. 


(c)  Perforated  zones  that  are  cur- 
rently open  and  not  previously 
squeezed  or  isolated. 


(1)  A  squeeze  method  to  cement; 

(2)  Cement  plugs,  by  the  displacement  method,  at  least  100'  above  to  100'  below  the  perforated  interval, 
or  down  to  a  casing  plug,  whichever  is  less.  If  the  perforated  zones  are  isolated  from  the  hole  below, 
you  may  use  any  of  the  plugs  specified  in  paragraphs  (c)(3)  through  (c)(7)  of  this  section  instead  of 
those  specified  in  paragraphs  (c)(1)  and  (c)(2)  of  this  section. 

(3)  Cement  retainers  with  effective  back-pressure  control  50'  to  1 00'  above  the  top  of  the  perforations  and 
a  cement  plug  that  extends  at  least  1 00'  below  the  bottom  of  the  perforations  with  50'  of  cement  above 
the  retainer; 

(4)  Bridge  plugs  set  within  50'  to  100'  of  top  of  the  perforations  and  50'  of  cement  on  top  of  the  bridge 
plug; 

(5)  Cement  plugs  at  least  200'  in  length,  set  by  the  displacement  method,  with  the  bottom  of  the  plug  100' 
above  the  perforated  interval; 

(6)  Through-tubing  basket  plugs  within  100'  of  the  perforated  interval  topped  with  50'  of  cement;  or 

(7)  Tubing  plugs  within  100'  of  the  perforated  interval  topped  with  50'  of  cement  and  a  minimum  of  300'  of 
cement  in  the  tubing  and  casing  immediately  above  the  uppermost  packer  in  the  wellbore. 


(d)  Casing  stut>s  where  the  stub 
ends  within  casing. 


(1)  Cement  plugs  at  least  100' above  and  below  the  stub; 

(2)  Cement  retainers  or  permanent  bridge  plugs  at  least  50'  to  100'  at)ove  the  stub  and  100'  below  with  at 
least  50'  cement  on  top  of  the  retainer;  or 

(3)  Cement  plugs  at  least  200'  long  with  the  bottom  of  the  plug  within  100'  above  the  stub. 


(e)  Casing  stubs  where  the  stub 
ends  below  the  casing. 


Plugs  specified  in  paragraph  (a)  or  (b)  of  this  section,  as  applicable. 


(f)  Annular  space  that  commu- 
nicates with  an  open  hole  and 
extends  to  the  mud  line. 


Cement  plugs  at  least  200'  long  in  the  annular  space.  For  surface  wells,  pressure  test  each  casing  annu- 
lus  to  verify  isolation. 


(g)    Subsea    wells    with    unsealed 
annuli. 


A  cutter  to  sever  the  casing  and  you  must  set  a  stub  plug. 


(h)  Cement  displacement  plugs 

Tags  to  verify  the  position  of  each  plug. 

(i)  To  set  a  surface  plug  (all  wells 
except  temporarily  plugged  wells). 

A  cement  surface  plug  at  least  150'  long  in  the  smallest  casing  that  extends  to  the  mud  line  with  the  top  of 
the  plug  within  the  first  1 50'  below  the  mud  line. 

(j)  Permafrost  areas  

(1)  A  fluid  to  be  left  in  the  hole  that  has  a  freezing  point  below  the  temperature  of  the  permafrost,  and  a 
treatment  to  inhibit  corrosion;  and 

(2)  Cement  plugs  set  before  freezing  and  have  a  low  heat  of  hydration. 

(k)  To  test  a  plug  (required  for  the 
first  plug  below  the  surface  plug 
and/or  lost  circulation  area  plugs 
in  open  hole). 

(1)  A  test  to  verify  plug  integrity  with  15,000  pounds  of  pipe  weight  on  the  cement  plug,  cement  retainer,  or 
bridge  plug;  or 

(2)  1 ,000  pounds  per  square  inch  pump  pressure  with  a  result  of  1 0  percent  or  less  pressure  drop  during 
15  minutes.  The  District  Supervisor  may  require  testing  other  plugs  to  prevent  fluid  migration. 

(1)  Fluid  left  in  the  hole 

Fluid  in  the  intervals  between  the  plugs  dense  enough  to  exert  a  hydrostatic  pressure  that  is  greater  than 
the  respective  fonnation  pressures. 

§  250.171 1     What  are  the  requirements  if  I 
temporarily  plug  a  well  that  I  plan  to  re- 
enter? 

You  must  do  the  following; 

(a)  Set  plugs  for  permanently  plugged 
wells  listed  in  the  table  in  §  250.1710: 
however,  you  do  not  need  to  sever  the 
casings,  remove  the  wellhead,  or  clear 
the  site; 

(b)  Set  a  bridge  plug  or  a  cement  plug 
at  least  100  feet  long  at  the  base  of  the 
deepest  casing  string  unless  the  casing 
string  has  been  cemented  and  has  not 
been  drilled  out.  If  a  cement  plug  is  set, 
it  is  not  necessary  for  the  cement  plug 


to  extend  below  the  casing  shoe  into  the 
open  hole; 

(c)  Set  a  retrievable  or  a  permanent- 
type  bridge  plug  or  a  cement  plug  at 
least  100  feet  long  in  the  casing  within 
the  first  200  feet  below  the  mud  line; 

(d)  Identify  and  report  subsea 
wellheads,  casing  stubs,  or  other 
obstructions  that  extend  above  the  mud 
line  according  to  U.S.  Coast  Guard 
(USCG)  requirements; 

(e)  Mark  wells  protected  by  a  dome  in 
less  than  100  feet  of  water  with  a  buoy 
installed  according  to  USCG 
requirements; 


(f)  Provide  annual  reports  to  the 
Regional  Supervisor  describing  your 
plans  for  well  re-entry  to  complete  or  to 
permanently  plug;  and 

(g)  Except  in  deep  water  areas  or  other 
locations  where  there  are  no  commercial 
fishing  activities,  protect  subsea 
wellheads,  casing  stubs,  mud  line 
suspensions,  or  other  obstructions 
remaining  above  the  seafloor  to  allow 
fishing  gear  to  pass  over  the  structure 
without  damage  to  the  structure  or 
fishing  gear  by  using  one  of  the 
following  or  other  procedure,  as 
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approved  by  the  Regional  or  District 
Supervisor: 

(1)  A  caisson  designed  according  to 
§  250,906  and  equipped  with  aids  to 
navigation; 

(2)  A  jacket  designed  according  to 
§  250.906  and  equipped  with  aids  to 
navigation;  or 

(3)  A  subsea  dome  that  does  not 
extend  more  than  10  feet  above  the 
seafloor  and  over  which  you  trawl  when 
you  install  it  and  inspect  annually. 

§250.1712     To  what  depth  below  the  mud 
line  must  I  clear  a  well  site  when  it  vvih  nc 
ionger  be  used  tor  oil.  gas.  or  sulphur 
operations? 

Unless  the  District  Supervisor 
approves  an  alternate  depth,  you  must 
clear  all  wellheads  and  casings  to  at 
least  15  feet  below  the  mud  line. 

§250  1713     When  might  MMS  consider 
approving  an  alternate  removal  depth? 

.MMS  may  allow  you  to  depart  from 
the  requirement  for  removing  subsea 
wellheads  and  casings  to  15  feet  below 
the  mud  line  when: 

(a)  The  wellheads  and  casings  would 
not  become  hazards  to  other  users  of  the 
seafloor  or  area  and  geotechnical  and 
other  information  you  provide 
demonstrates  that  erosional  processes 
capable  of  exposing  the  obstructions  are 
not  expected;  or  (b)  The  water  depth  is 
greater  than  800  meters. 

Site  Clearance  and  Platform 

Decommission  I na 

§250  1714     What  must  i  ac  to  clear  a  well 
site  of  obstructions'' 

For  each  well  site  you  must  verify 
clearance  and  certify  your  verification. 

(a)  For  wells,  you  must  verify  site 
clearance  by  one  or  more  of  the 
following  methods  as  approved  by  the 
District  Supervisor: 

(1)  Drag  a  trawl  in  a  grid-like  pattern 
across  a  300-foot-radius  circle  centered 
on  an  exploration  or  delineation  well 
drilled  with  a  Mobile  Offshore  Drilling 
Unit; 

(2)  Scan  across  the  location  with  a 
sonar  search  of  at  least  500  kHz 
frequency;  or  (3)  Use  other  radii  or 
methods  based  on  particular  site 
conditions, 

(b)  You  must  certify  that  the  area  was 
cleared  of  all  obstructions  and  submit 
the  following  information  on  form 
MMS-124  within  30  days  after  you 
complete  the  verification  activities: 

(1)  The  date  the  work  was  performed; 

(2)  The  extent  of  the  area  surveyed 
around  the  location;  and  (3)  The  survey 
method. 


§250.1715    What  must  I  do  to  clear  a 

facility  of  obstructions? 

To  clear  a  facility  of  obstructions,  you 
must  comply  with  the  Regional 
Supervisor's  clearance  requirements 
and,  at  minimimi: 

(a)  Clear  obstructions  from: 

(1)  A  1,320-foot-radius  circle  centered 
on  the  geometric  center  of  the  facility; 
or  (2)  A  600-foot-radius  circle  centered 
on  a  single  well  caisson  and  well 
protectors. 

(b)  In  less  than  a  300-foot  water  depth, 
trawl  100  percent  of  the  limits  described 
in  paragraph  (a)  of  this  section  in  two 
directions,  and  in  greater  than  a  300-foot 
water  depth,  scan  across  the  location 
with  a  sonar  of  at  least  500  kHz 
fi-equency; 

§250  1716     What  must  (  do  to  clear  a 
buried  pipeline  ot  obstructions? 

For  buried  active  pipelines,  you  must 
trawl  without  any  restrictions;  however, 
you  must  contact  the  pipeline  owner  or 
operator  to  determine  the  condition  of 
the  pipelines  to  be  trawled, 

§250.1717    What  must  I  do  to  clear  a 

trawling  operation  of  obstructions? 

For  trawling  operations  for  both 
facilities  and  pipelines,  you  must  do  all 
of  the  following  to  clear  obstructions: 

(a)  Complete  site  clearance 
verification  to  the  specifications  of  the 
Regional  Supervisor  within  60  days 
after  you  complete  the  structure 
removal; 

(b)  Mark  the  location  to  be  cleared  as 
a  hazard  to  navigation  according  to 
USCG  requirements  until  you  complete 
the  site  clearance  procedures; 

(c)  Use  a  vessel  to  verify  site  clearance 
that  is  equipped  with  a  navigational 
positioning  system  capable  of  providing 
position  accuracy  of  (  ±30  feet  and  a 
calibrated  navigation  system; 

(d)  Use  a  trawling  contractor  with  a 
valid  commercial  trawling  license  and 
no  corporate  or  other  financial  ties  to 
the  company  that  performed  the  salvage 
work; 

(e)  Use  a  trawling  net  that  is 
representative  of  those  used  in  the 
commercial  fishing  industry  and  having 
a  net  strength  equal  to  that  provided  by 
No.  18  twine; 

(f)  Not  trawl  closer  than  300  feet  to  a 
shipwreck;  and  (g)  Ensure  that  the 
company  performing  the  location 
clearance  sends  a  letter  to  the  Regional 
Supervisor  certifying  it  cleared  the 
location  of  all  obstructions.  The 
company  milst  send  the  letter  within  30 
days  after  site  clearance  is  verified  and 
must  include  the  following  information: 

(1)  The  date  the  work  was  performed 
and  the  vessel  involved; 

(2)  The  extent  of  the  area  surveyed; 


(3)  The  survey  method  used; 

(4)  The  results  of  the  survey, 
including  a  list  of  any  debris  removed 
or  statement  fi-om  the  trawling 
contractor  that  no  objects  were 
recovered; 

(5)  A  post-trawling  job  plot  or  map 
showing  trawled  area;  and  (6)  An 
additional  letter  signed  by  an  authorized 
lessee/operator  company  representative 
stating  that  they  witnessed  the  trawling 
survey. 

§250.1718    What  are  the  requirements  for 
removing  platforms  and  subsea  facilities? 

(a)  You  must  submit  a  final  platform 
removal  application  to  the  Regional 
Supervisor  with  the  information  listed 
in  §  250.1719  before  removing  a 
platform; 

(b)  You  must  remove  all  platforms 
and  subsea  facilities  in  a  manner 
approved  by  the  Regional  Supervisor  to 
ensure  that  the  location  has  been 
cleared  of  all  obstructions  to  other 
activities  in  the  area; 

(c)  You  must  retrieve  all  mooring 
lines,  anchors,  and  all  related 
equipment  that  constitute  an 
obstruction; 

(d)  You  must  remove  subsea  trees, 
jimiper  assemblies,  umbilicals, 
manifolds,  and  termination  skids  in 
conjunction  with  well  plugging 
activities; 

(e)  You  must  flush  and  remove  all 
production  and  export  risers  with 
seawater  ft-om  the  seabed;  and 

(f)  Within  1  year  after  lease 
termination  or  right-of-way 
relinquishment,  you  must  remove  all 
platforms  and  subsea  facilities, 
including  those  listed  in  paragraphs  (c) 
and  (d)  of  this  section,  according  to  the 
approved  final  platform  removal 
application.  This  paragraph  does  not 
apply  if  you  receive  either: 

(1)  Approval  to  maintain  the  platform 
and  subsea  facilities  to  conduct  other 
operations;  or 

(2)  A  waiver  to  conserve  the  structure 
as  an  artificial  reef. 

§  250.1719  What  information  must  I 
include  in  my  final  platform  removal 
application? 

You  must  submit  three  copies  of  the 
final  platform  removal  application  if 
you  are  proposing  to  use  explosives  or 
two  copies  if  you  are  not  using 
explosives  to  the  Regional  Supervisor. 
Include  all  of  the  following  information: 

(a)  Identification  of  the  responsible 
party  including: 

(1)  Lease  operator/right-of-way 
holder; 

(2)  Address; 

(3)  Contact  person  and  telephone 
number;  and 
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(4)  Shore  base. 

(b)  Identification  of  the  structure  you 
are  removing  including: 

(1)  Platform  Name/Complex  ID 
Number; 

(2)  Location  (lease/right-of-way,  area, 
block,  and  block  coordinates); 

(3)  Date  installed  (year); 

(4)  Proposed  date  of  removal  (Month/ 
Year);  and 

(5)  Water  depth. 

(c)  Description  of  the  structure  you 
are  removing  including: 

(1)  Configuration  (attach  a  photograph 
or  a  diagram); 

(2)  Size; 

(3)  Number  of  legs/casings/pilings; 

(4)  Diameter  and  wall  thickness  of 
legs/casings/pilings; 

(5)  Piles  grouted  inside  or  outside; 

(6)  Brief  description  of  soil 
composition  and  condition; 

(7)  The  sizes  and  weights  of  the 
jacket,  topsides  (by  module), 
conductors,  and  pilings; 

(8)  The  maximum  removal  lift  weight 
and  estimated  number  of  main  lifts  to 
remove  the  structure;  and 

(9)  A  description  of  the  vessel(s)  that 
you  will  use  to  remove  the  structure. 

(d)  Identification  of  the  purpose, 
including: 

(1)  Lease  expiration/right-of-way 
relinquishment  date;  and 

(2)  Reason  for  removing  the  structure. 

(e)  A  description  of  the  removal 
method  including: 

(1)  Brief  description  of  the  method  to 
be  used;  and 

(2)  If  you  are  using  explosives, 
provide  the  following: 

(i)  Type  of  explosives; 

(ii)  Niunber  and  sizes  of  charges; 

(iii)  List  whether  you  are  using  single 
shot  or  multiple  shots; 

(iv)  If  multiple  shots,  list  sequence 
and  timing  of  detonations; 

(v)  List  whether  you  are  using  a  bulk 
or  shaped  charge; 

(vi)  Depth  of  detonation  below  mud 
line;  and 

(vii)  List  whether  you  are  placing  the 
explosives  inside  or  outside  the  pilings. 

(3)  If  you  will  use  divers  or  acoustic 
devices  to  conduct  a  pre-removal  survey 
to  detect  the  presence  of  tiulle  and 
marine  mammals,  describe  the  proposed 
detection  method. 

(4)  A  statement  telling  whether  or  not 
you  will  use  transducers  to  measure  the 
pressiue  and  impulse  of  the 
detonations. 

(5)  A  statement  telling  whether  or  not 
you  will  use  divers  to  siuvey  the  area 
after  removal  to  determine  any  effects 
on  marine  life. 

(f)  If  available,  provide  the  results  of 
any  recent  biological  surveys  conducted 
in  the  vicinity  of  the  structure  and 


recent  observations  of  turtles  or  marine 
mammals  at  the  structure  site. 

§250.1720    To  wtiat  aeptr  oelow  the  mud 
line  must  I  remove  a  platform  or  other 
facility? 

Unless  the  Regional  Supervisor 
approves  an  alternate  removal  depth, 
you  must  remove  all  platforms  or  other 
facilities  (including  templates,  and 
pilings)  to  at  least  15  feet  below  the  mud 
line. 

§250.1721     When  might  MMS  consider 
approving  an  alternate  removal  depth? 

The  Regional  Supervisor  may  approve 
an  alternate  removal  depth  if: 

(a)  The  remaining  structure  or  other 
facility  would  not  become  a  hazard  to 
other  users  of  the  seafloor  or  area  and 
geotechnical  and  other  information  you 
provide  demonstrates  that  erosional 
processes  capable  of  exposing  the 
obstructions  are  not  expected;  or 

(b)  The  water  depth  is  greater  than 
800  meters. 

§250.1722    What  is  MMS' policy  on 
converting  a  platform  or  other  facility  to  an 
artificial  reef  or  other  use? 

MMS  supports  and  encourages  the  re- 
use of  obsolete  offshore  petroleum 
structures  as  artificial  reefs  in  U.S. 
waters. 

(a)  The  structure  must  not  pose  an 
unreasonable  impediment  to  existing 
facilities  such  as  active  pipelines  or 
futxue  mineral  development. 

(b)  The  re-use  plan  must  comply  with 
the  artificial  reef  permitting 
requirements  of  the  U.S.  Corps  of 
Engineers  (Corps)  and  the  criteria  in  the 
National  Artificial  Reef  Plan  (NARP). 

(c)  The  state  agency  responsible  for 
managing  marine  fisheries  resources 
must  accept  title  and  liability  for  the 
structure  before  MMS  will  release  the 
Federal  lessee  fi-om  obligations  in  the 
lease  instrument. 

(d)  As  appropriate,  MMS  may 
facilitate  cooperation  between  Federal 
lessees.  States,  and  other  Federal 
agencies  concerning  the  re-use  of  the 
structiue.  MMS  will  share  information 
with  others  concerning  the 
environmental,  social,  and  economic 
consequence  of  re-using  the  structure. 

§250.1723     When  might  MMS  approve 
partial  structural  removals  for  conversion  to 
an  artificial  reef  or  other  use? 

The  Regional  Supervisor  may  approve 
a  partial  structiual  removal  if  you  meet 
all  of  the  following  conditions: 

(a)  The  remaining  structure  becomes 
part  of  the  NARP  and  the  State  agency 
responsible  for  managing  marine 
fisheries  resources  acquires  a  Corps 
permit  and  accepts  title  and  liability  for 
the  structure;  and 


(b)  You  provide  an  unobstructed 
water  colunm  above  the  structure 
sufficient  to  ensure  safety  of  navigation. 

Pipeline  Decommissioning 

§250.1724     When  may  I  decommission  a 
pipeline  in  place? 

You  may  decommission  a  pipeline  in 
place  when  the  Regional  Supervisor 
determines: 

(a)  The  pipeline  does  not  constitute  a 
hazard  to  navigation  and  commercial 
fishing  operations,  unduly  interfere 
with  other  uses  of  the  OCS,  or  have 
adverse  envirorunental  effects;  and 

(b)  Technical  and  envirorunental 
information  shows  that  pipelines  are  not 
likely  to  interfere  with  other  uses  of  the 
OCSi 

§250.1725     What  are  the  requirements  for 
decommissioning  a  pipeline  in  place? 

You  must  do  the  following  to 
decommission  a  pipeline  in  place: 

(a)  Submit  a  pipeline 
decommissioning  application  in 
triplicate  to  the  Regional  Supervisor  that 
includes  the  following  information: 

(1)  Reason  for  the  operation; 

(2)  Proposed  procedures; 

(3)  Length  (feet)  of  segment  to  be 
decommissioned;  and 

(4)  Length  (feet)  of  segment 
remaining. 

(b)  Pig  the  line,  unless  the  Regional 
Supervisor  determines  that  pigging  is 
not  practical; 

(c)  Flush  the  line; 

(d)  Fill  the  line  with  seawater; 

(e)  Cut  and  plug  each  end; 

(f)  Biuy  eacn  end  at  least  3  feet  below 
the  seafloor  or  cover  with  protective 
concrete  mats,  if  required  by  the 
Regional  Supervisor; 

(g)  Remove  all  valves  and  other 
appurtenances  that  could  unduly 
interfere  with  other  uses  of  the  OCS; 

(h)  Within  1  year  after  lease 
termination  or  right-of-way 
relinquishment,  decommission  the 
pipeline(s);  and 

(i)  Remove  a  previously 
decommissioned  pipeline  if  MMS 
subsequently  determines  that  a  pipeline 
is  a  hazard. 

§  250  1 726     What  are  the  requirements  for 
'emoving  a  pipeline? 

Before  removing  a  pipeline,  you  must: 
(a)  Submit  a  pipeline  removal 
application  in  triplicate  to  the  Regional 
Supervisor  that  includes  the  following 
information: 

(1)  Proposed  removal  procedures, 
including  the  types  of  vessels  and 
equipment  to  be  used; 

(2)  Pipeline  transportation  and 
disposal  plans; 

(3)  Plans  to  protect  marine  life  and  the 
enviroiunent  during  removal  operations. 
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jments  for 


life  and  the 
operations, 


including  a  brief  assessment  of  the 
environmental  impacts  of  the  removal 
operations  and  procedures  and 
mitigation  measures  that  will  be  taken 
to  minimize  such  impacts;  and 

(4)  Projected  removal  schedule  and 
duration. 

(b)  Pig  the  line,  unless  the  Regional 
Supervisor  determines  that  pigging  is 
not  practical;  and 

(c)  Flush  the  line. 

[FR  Doc.  00-17032  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  431(MMR-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37CFR  Parti  02 
RIN:  0651-AB21 

Public  Information,  Freedom  of 
Information  and  Privacy 

agency:  United  States  Patent  and 
TradHmark  Office,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking 

summary:  The  United  States  Patent  and 
Trademark  Office  proposes  to  add 
regulations  implementing  the  Freedom 
iif  Information  Act  (FOIA),  including  the 
Hlectronic  Freedom  of  Information  Act 
(EFOIA)  Amendments  of  1996,  and  the 
Privacy  Act  (PA).  These  proposed  rules 
are  based  on  rules  recently  proposed  by 
the  Department  of  Commerce. 
DATES:  Comments  must  be  received  on 
.r  'tH'fnrf'  August  7,  2000. 

ADDRESSES:  Send  all  comments — 

1 .  Electronically  to 
■PB()Rulp'making@uspto.gov",  Subject: 

FOIA  PA  Rules; 

2.  By  mail  to  Director  of  the  United 
States  Patent  and  Trademark  Office,  Box 
8,  Washington,  D.C.  20231,  ATTN: 
FOIA/PA  Rules;  or 

3.  By  facsimile  to  703-305-9373, 
ATTN:  FOIA/PA  Rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

-Hj-n  C,   Piccolo,  703-305-9035. 
SUPPLEMENTARY  INFORMATION: 

t^omment  Format 

USPTO  prefers  to  receive  comments 
in  electronic  form,  either  via  the 
Internet  or  on  a  3  'A  inch  diskette. 
Comments  submitted  in  electronic  form 
should  be  submitted  as  ASCII  text. 
Special  characters  and  encryption 
should  not  be  used. 

Background 

The  Patent  and  Trademark  Office 
!  tficiency  Act  (PTOEA)  (Pub.  L.  106- 
113,  113  Stat.  1501A-572)  reestablished 


the  Patent  and  Trademark  Office  as 
United  States  Patent  and  Trademark 
Office  (USPTO),  a  performance-based 
organization  with  responsibility  for  its 
own  operations.  Consequently,  USPTO 
has  or  is  gaining  many  functions 
formerly  provided  by  the  Department  of 
Commerce.  The  rules  proposed  in  this 
notice  adopt  the  substance  of  rules 
recently  proposed  by  the  Department  of 
Commerce,  65  FR  34606  (May  31,  2000). 
Where  appropriate,  these  proposed  rules 
have  been  streamlined  and  tailored  to 
reflect  the  practices  of  USPTO  and  its 
constituencies.  In  particular,  USPTO 
has  no  national  security  classification 
authority  so  determinations  regarding 
classified  records  will  be  referred  to  the 
classifying  authority.  Moreover,  the 
proposed  Commerce  rules  provide  a 
great  deal  of  guidance  to  its  component 
bureaus.  USPTO  will  not  decentralize 
its  initial  action  authority  to  its  business 
units.  These  proposed  rules  will  apply 
to  FOIA  and  Privacy  Act  requests  filed 
after  October  1,  2000. 

Other  Considerations 

This  rule  is  not  significant  under 
Executive  Order  12866. 

This  rule  does  not  contain  a 
"collection  of  information"  as  defined 
by  the  Paperwork  Reduction  Act. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
USPTO  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under  FOIA, 
agencies  may  recover  only  the  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Moreover,  both  FOIA  and 
these  rules  set  thresholds  below  which 
fees  are  not  charged  to  reduce  the  effect 
of  FOIA  fees  still  further.  Further,  the 
number  of  "small  entities"  (within  the 
meaning  of  the  Regulatory  Flexibility 
Act)  that  make  FOIA  requests  is 
relatively  small  compared  to  the  number 
of  individuals  who  make  such  requests. 

List  of  Sub|ects  in  37  CFR  Part  102 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  Public  information. 

For  the  reasons  stated  in  the 
preamble,  USPTO  proposes  to  amend  37 
CFR  Chapter  I  by  adding  Part  102  to 
read  as  follows: 

PART  102— DISCLOSURE  OF 
GOVERNMENT  INFORMATION 

Subpart  A — Freedom  of  Informatior 
Act 

i)ec. 


102.1  General. 

102.2  Public  reference  facilities. 

102.3  Records  under  FOIA . 

102.4  Requirements  for  making  requests. 

102.5  Responsibility  for  responding  to 
requests. 

102.6  Time  limits  and  expedited 
processing. 

102.7  Responses  to  requests. 

102.9  Business  Information. 

102.10  Appeals  from  initial  determinations 
or  untimely  delays. 

102.11  Fees.  " 

Subpart  B — Privacy  Act 

102.21  Purpose  and  scope. 

102.22  Definitions. 

102.23  Procedures  for  making  inquiries. 

102.24  Procedures  for  making  requests  for 
records. 

102.25  Disclosure  of  requested  records  to 
individuals. 

102.26  Special  procedures:  Medical 
records. 

102.27  Procedures  for  making  requests  for 
correction  or  amendment. 

102.28  Review  of  requests  for  correction  or 
amendment. 

102.29  Appeal  of  initial  adverse 
determination  on  correction  or 
amendment. 

102.30  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

102.31  Fees. 

102.32  Penalties. 

102.33  General  exemptions. 

102.34  Specific  exemptions. 

Appendix  to  Part  102 — Systems  of  Records 
Noticed  by  Other  Federal  Agencies  and 
Applicable  to  USPTO  Records,  and 
Applicability  of  this  Part  Thereto 

Authority:  5  U.S.C.  552;  5  U.S.C.  552a;  5 
U.S.C.  553;  31  U.S.C.  3717;  35  U.S.C.  2(b)(2), 
21,  41,  42,  122;  44  U.S.C.  3101. 

Subpart  A— Freedom  of  Information 

Ac- 

§102.1     General. 

(a)  The  information  in  this  part  is 
furnished  for  the  guidance  of  the  public 
and  in  compliance  with  the 
requirements  of  the  Freedom^f 
Information  Act  (FOIA),  as  amended  (5 
U.S.C.  552).  This  part  sets  forth  the 
procedures  the  United  States  Patent  and 
Trademark  Office  (USPTO)  follows  to 
make  publicly  available  the  materials 
and  indices  specified  in  5  U.S.C. 
552(a)(2)  and  records  requested  under  5 
U.S.C.  552(a)(3).  Information  routinely 
provided  to  the  public  as  part  of  a 
regular  USPTO  activity  (for  example, 
press  releases  issued  by  the  Office  of 
Public  Affairs)  may  be  provided  to  the 
public  without  following  this  part. 
USPTO's  policy  is  to  make  discretionary 
disclosures  of  records  or  information 
exempt  from  disclosure  under  FOIA 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption,  but  this  policy 
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does  not  create  any  right  enforceable  in 
court. 

(b)  As  used  in  this  subpart,  FOIA 
Officer  means  the  USPTO  employee 
designated  to  administer  FOIA  for 
USPTO.  To  ensure  prompt  processing  of 
a  request,  correspondence  should  be 
addressed  to  the  FOIA  Officer,  United 
States  Patent  and  Trademark  Office, 
Washington  DC  20231  or  delivered  by 
hand  to  Crystal  Park  Two,  2121  Crystal 
Drive,  Suite  714,  Arlington,  Virginia. 

§  102.2     Public  reference  facilities. 

(a)  USPTO  maintains  a  public 
reference  facility  that  contains  the 
records  FOLA  requires  to  be  made 
regularly  available  for  public  inspection 
and  copying;  furnishes  information  and 
otherwise  assists  the  public  concerning 
USPTO  operations  under  FOIA;  and 
receives  and  processes  requests  for 
records  under  FOIA.  The  FOIA  Officer 
is  responsible  for  determining  which  of 
USPTO's  records  are  required  to  be 
made  available  for  public  inspection 
and  copying,  and  for  making  those 
records  available  in  USPTO's  reference 
and  records  inspection  facility.  The 
FOLA  Officer  shall  maintain  emd  make 
available  for  public  inspection  and 
copying  a  current  subject-matter  index 
of  USPTO's  public  inspection  facility 
records.  Each  index  shall  be  updated 
regularly,  at  least  quarterly,  with  respect 
to  newly  included  records.  In 
accordance  with  5  U.S.C.  552(a)(2), 
USPTO  has  determined  that  it  is 
unnecessary  and  impracticable  to 
publish  quarterly,  or  more  frequently, 
and  distribute  copies  of  the  index  and 
supplements  thereto.  The  public 
reference  facility  is  located  in  the  Public 
Search  Room,  Crystal  Plaza  Three,  2021 
South  Clark  Place,  Room  lAOl, 
Arlington,  Virginia. 

(b)  The  FOIA  Officer  shall  also  make 
public  inspection  facility  records 
created  by  USPTO  on  or  after  November 
1,  1996,  avjfilable  electronically  through 
USPTO's  World  Wide  Web  site  (http:// 
www.uspto.gov).  Information  available 
at  the  site  shall  include: 

(1)  The  FOIA  Officer's  index  of  the 
public  inspection  facility  records,  which 
indicates  which  records  are  available 
electronically;  and 

(2)  The  general  index  referred  to  in 
paragraph  (c)(3)  of  this  section. 

(c)  USPTO  maintains  and  makes 
available  for  public  inspection  and 
copying: 

(l)  A  current  index  providing 
identifying  information  for  the  public  as 
to  any  matter  that  is  issued,  adopted,  or 
promulgated  after  July  4,  1967,  and  that 
is  retained  as  a  record  and  is  required 
to  be  made  available  or  published. 
Copies  of  the  index  are  available  upon 


request  after  payment  of  the  direct  cost 
of  duplication; 

(2)  Copies  of  records  that  have  been 
released  and  that  the  FOIA  Officer 
determines,  because  of  their  subject 
matter,  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records; 

(3)  A  general  index  of  the  records 
described  in  paragraph  (c)(2)  of  this 
section; 

(4)  Final  opinions  and  orders, 
including  concurring  and  dissenting 
opinions  made  in  the  adjudication  of 
cases; 

(5)  Those  statements  of  policy  and 
interpretations  that  have  been  adopted 
by  USPTO  and  are  not  published  in  the 
Federal  Register;  and 

(6)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public. 

§102.3     Records  under  FOIA. 

(a)  Records  under  FOLA  include  all 
Government  records,  regardless  of 
format,  medium  or  physical 
characteristics,  and  include  electronic 
records  and  information,  audiotapes, 
videotapes,  and  photographs. 

(b)  There  is  no  obligation  to  create, 
compile,  or  obtain  from  outside  USPTO 
a  record  to  satisfy  a  FOLA  request.  With 
regard  to  electronic  data,  the  issue  of 
whether  records  are  created  or  merely 
extracted  from  an  existing  database  is 
not  always  apparent.  When  responding 
to  FOLA  requests  for  electronic  data 
where  creation  of  a  record  or 
programming  becomes  an  issue,  USPTO 
shall  undertake  reasonable  efforts  to 
search  for  the  information  in  electronic 
format. 

(c)  USPTO  officials  may,  upon 
request,  create  and  provide  new 
information  pursuant  to  user  fee 
statutes,  such  as  the  first  paragraph  of 
15  U.S.C.  1525,  or  in  accordance  with 
authority  otherwise  provided  by  law. 
This  is  outside  the  scope  of  FOLA. 

(d)  The  FOIA  Officer  shall  preserve  all 
correspondence  pertaining  to  the 
requests  received  under  this  subpart,  as 
well  as  copies  of  all  requested  records, 
until  disposition  or  destruction  is 
authorized  by  Title  44  of  the  United 
States  Code  or  a  National  Archives  and 
Records  Administration's  General 
Records  Schedule.  The  FOLA  Officer 
shall  not  dispose  of  records  while  they 
are  the  subject  of  a  pending  request, 
appeal,  or  lawsuit  under  FOIA. 

§102.4     Requirements  for  making  requests. 

(a)  A  request  for  USPTO  records  that 
are  not  customarily  made  available  to 
the  public  as  part  of  USPTO's  regular 
informational  services  must  be  in 


writing,  and  shall  be  processed  under 
FOIA,  regardless  of  whether  FOIA  is 
mentioned  in  the  request.  Requests 
should  be  sent  to  the  USPTO  FOIA 
Officer,  United  States  Patent  and 
Trademark  Office,  Washington  DC 
20231  (records  FOIA  requires  to  be 
made  regularly  available  for  public 
inspection  and  copying  are  addressed  in 
§  102.2(c)).  For  the  quickest  handling, 
the  request  letter  and  envelope  should 
be  marked  "Freedom  of  Information  Act 
Request."  For  requests  for  records  about 
oneself,  §  102.24  contains  additional 
requirements.  For  requests  for  records 
about  another  individual,  either  a 
written  authorization  signed  by  that 
individual  permitting  disclosure  of 
those  records  to  the  requester  or  proof 
that  that  individual  is  deceased  (for 
example,  a  copy  of  a  death  certificate  or 
an  obituary)  facilitates  processing  the 
request. 

(b)  The  records  requested  must  be 
described  in  enough  detail  to  enable 
USPTO  personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  a  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient,  and  subject  matter  of 
the  record,  and  the  name  and  location 
of  the  office  where  the  record  is  located. 
Also,  if  records  about  a  court  case  are 
sought,  the  title  of  the  case,  the  court  in 
which  the  case  was  filed,  and  the  nature 
of  the  case  should  be  included.  If 
known,  any  file  designations  or 
descriptions  for  the  requested  records 
should  be  included.  In  general,  the  more 
specifically  the  request  describes  the 
records  sought,  the  greater  the 
likelihood  that  USPTO  will  locate  those 
records.  If  the  FOIA  Officer  determines 
that  a  request  does  not  reasonably 
describe  records,  the  FOIA  Officer  will 
inform  the  requester  what  additional 
information  is  needed  or  why  the 
request  is  otherwise  insufficient.  The 
FOLA  Officer  also  may  give  the  requester 
an  opportunity  to  discuss  the  request  so 
that  it  may  be  modified  to  meet  the 
requirements  of  this  section. 

§  102.5     Responsibility  for  responding  to 
requests. 

(a)  In  general.  Except  as  stated  in 
paragraph  (b)  of  this  section,  the  USPTO 
will  process  FOIA  requests  directed  to 
USP'TO.  In  determining  records 
responsive  to  a  request,  the  FOIA 
Officer  shall  include  only  those  records 
within  USPTO's  possession  and  control 
as  of  the  date  the  FOLA  Officer  receives 
the  request. 

(b)  Consultations  and  referrals.  If  the 
FOLA  Officer  receives  a  request  for  a 
record  in  USPTO's  possession  in  which 
another  Federal  agency  subject  to  FOLA 
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has  the  primary  interest,  the  FOIA 
Officer  shall  refer  the  record  to  that 
agency  for  direct  response  to  the 
requester.  The  FOIA  Officer  shall 
consult  with  another  Federal  agency 
before  responding  to  a  requester  if  the 
FOIA  Officer  receives  a  request  for  a 
record  in  which  another  Federal  agency 
subject  to  FOIA  has  a  significant 
interest,  but  not  the  primary  interest;  or 
another  Federal  agency  not  subject  to 
FOIA  has  the  primary  interest  or  a 
significant  interest.  Ordinarily,  the 
agency  that  originated  a  record  will  be 
presumed  to  have  the  primary  interest 
in  it. 

(c)  Notice  of  referral.  Whenever  a 
FOIA  Officer  refers  a  document  to 
another  Federal  agency  for  direct 
response  to  the  requester,  the  FOIA 
Officer  will  ordinarily  notify  the 
requester  in  writing  of  the  referral  and 
inform  the  requester  of  the  name  of  the 
agency  to  which  the  document  was 
referred. 

(d)  Timing  of  responses  to 
consultations  and  referrals.  All 
consultations  and  referrals  shall  be 
handled  according  to  the  date  the  FOIA 
request  was  received  by  the  first  Federal 
agency. 

(e)  Agreements  regarding 
consultations  and  referrals.  The  FOIA 
Officer  may  make  agreements  with  other 
Federal  agencies  to  eliminate  the  need 
for  consultations  or  referrals  for 
particular  types  of  records. 

§102.6    Time  limits  and  expedited 
processing. 

(a)  In  general.  The  FOIA  Officer 
ordinarily  shall  respond  to  requests 
according  to  their  order  of  receipt. 

(b)  Initial  response  and  appeal. 
Subject  to  paragraph  (c)(1)  of  this 
section,  an  initial  response  shall  be 
made  within  20  working  days  (i.e., 
excluding  Saturdays,  Sundays,  and  legal 
public  holidays)  of  the  receipt  of  a 
request  for  a  record  under  this  part  by 
the  proper  FOIA  Officer  identified  in 
accordance  with  §  102.5(a),  and  an 
appeal  shall  be  decided  within  20 
working  days  of  its  receipt  by  the  Office 
of  the  General  Counsel. 

(c)  Unusual  circumstances.  (1)  In 
unusual  circumstances  as  specified  in 
paragraph  (c)(2)  of  this  section,  the 

F  OIA  Officer  may  extend  the  time  limits 
in  paragraph  (b)  of  this  section  by 
notif>'ing  the  requester  in  writing  as 
soon  as  practicable  of  the  unusual 
circumstances  and  of  the  date  by  which 
processing  of  the  request  is  expected  to 
be  completed.  Extensions  of  time  for  the 
initial  determination  and  extensions  on 
appeal  may  not  exceed  a  total  of  ten 
working  days,  unless  the  requester 
agrees  to  a  longer  extension,  or  the  FOIA 


Officer  provides  the  requester  with  an 
opportunity  either  to  limit  the  scope  of 
the  request  so  that  it  may  be  processed 
within  the  applicable  time  limit,  or  to 
arrange  an  alternative  time  frame  for 
processing  the  request  or  a  modified 
request. 

(2)  As  used  in  this  section,  unusual 
circumstances  means,  but  only  to  the 
extent  reasonably  necessary  to  properly 
process  the  particular  request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments 
separate  fi-om  the  office  processing  the 
request; 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  that  are  the  subject  of  a 
single  request;  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  Federal  agency 
having  a  substantial  interest  in  the 
determination  of  the  request. 

(3)  Unusued  circumstances  do  not 
include  a  delay  that  results  from  a 
predictable  workload  of  requests,  unless 
USPTO  demonstrates  reasonable 
progress  in  reducing  its  backlog  of 
pending  requests.  Refusal  to  reasonably 
modify  the  scope  of  a  request  or  arrange 
an  alternate  time  frame  may  affect  a 
requester's  ability  to  obtain  judicial 
review. 

(4)  If  the  FOIA  Officer  reasonably 
believes  that  multiple  requests 
submitted  by  a  requester,  or  by  a  group 
of  requesters  acting  in  concert, 
constitute  a  single  request  that  would 
otherwise  involve  unusual 
circumstances,  and  the  requests  involve 
clearly  related  matters,  the  FOIA  Officer 
may  aggregate  them.  Multiple  requests 
involving  unrelated  matters  will  not  be 
aggregated. 

(d)  Multitrack  processing.  (1)  The 
FOIA  Officer  may  use  two  or  more 
processing  tracks  by  distinguishing 
between  simple  and  more  complex 
requests  based  on  the  number  of  pages 
involved,  or  some  other  measure  of  the 
amount  of  work  and/or  time  needed  to 
process  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing  as  described  in  paragraph  (e) 
of  this  section. 

(2)  The  FOIA  Officer  may  provide 
requesters  in  a  slower  track  with  an 
opportunity  to  limit  the  scope  of  their 
requests  in  order  to  qualify  for  faster 
processing.  The  FOIA  Officer  may 
contact  the  requester  by  telephone  or  by 
letter,  whichever  is  most  efficient  in 
each  case. 

(e)  Expedited  processing.  (1)  Requests 
and  appeals  shall  be  taken  out  of  order 


and  given  expedited  treatment 
whenever  it  is  determined  they  involve: 

(i)  Circumstances  in  which  Uie  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  The  loss  of  substantial  due  process 
rights; 

(iii)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  questions  about  the 
Government's  integrity  that  affect  public 
confidence;  or 

(iv)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  should  be  sent 
to  the  FOIA  Officer. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category' 
described  in  paragraph  (e)(l)(iv)  of  this 
section,  if  not  a  full-time  member  of  the 
news  media,  must  establish  that  he  or 
she  is  a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  A  requester 
within  the  category  described  in 
paragraph  (e)(l)(iv)  of  this  section  must 
also  establish  a  particular  urgency  to 
inform  the  public  about  the  Government 
activity  involved  in  the  request,  beyond 
the  public's  right  to  know  about 
Government  activity  generally.  The 
formality  of  certification  may  be  waived 
as  a  matter  of  administrative  discretion. 

(4)  Within  ten  calendar  days  of  receipt 
of  a  request  for  expedited  processing, 
the  FOIA  Officer  will  decide  whether  to 
grant  it  and  shall  notify  the  requester  of 
the  decision.  If  a  request  for  expedited 
treatment  is  granted,  the  request  shall  be 
given  priority  and  processed  as  soon  as 
practicable.  If  a  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  shall  be  acted  on 
expeditiously. 

§  1 02.7    Responses  to  requests. 

(a)  Grants  of  requests.  If  the  FOIA 
Officer  makes  a  determination  to  grant 
a  request  in  whole  or  in  part,  the  FOIA 
Officer  will  notify  the  requester  in 
writing.  The  FOIA  Officer  will  inform 
the  requester  in  the  notice  of  any  fee 
charged  imder  §  102.11  and  disclose 
records  to  the  requester  promptly  upon 
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payment  of  any  applicable  fee.  Records 
disclosed  in  part  shall  be  marked  or 
annotated  to  show  each  applicable  FOIA 
exemption  and  the  amount  of 
information  deleted,  unless  doing  so 
would  harm  an  interest  protected  by  an 
applicable  exemption.  The  location  of 
the  information  deleted  shall  also  be 
indicated  on  the  record,  if  feasible. 

(b)  Adverse  determinations  of 
requests.  If  the  FOIA  Officer  makes  an 
adverse  determination  regarding  a 
request,  the  FOIA  Officer  will  notify  the 
requester  of  that  determination  in 
writing.  An  adverse  determination  is  a 
denial  of  a  request  in  any  respect, 
namely:  A  determination  to  withhold 
any  requested  record  in  whole  or  in 
part;  a  determination  that  a  requested 
record  does  not  exist  or  cannot  be 
located;  a  determination  that  a  record  is 
not  readily  reproducible  in  the  form  or 
format  sought  by  the  requester;  a 
determination  that  what  has  been 
requested  is  not  a  record  subject  to 
FOIA  (except  that  a  determination 
under  §  102. 11  (j)  that  records  are  to  be 
made  available  under  a  fee  statute  other 
than  FOIA  is  not  an  adverse 
determination);  a  determination  against 
the  requester  on  any  disputed  fee 
matter,  including  a  denial  of  a  request 
for  a  fee  waiver;  or  a  denial  of  a  request 
for  expedited  treatment.  Each  denial 
letter  shall  be  signed  by  the  FOIA 
Officer  and  shall  include: 

(1)  The  name  and  title  or  position  of 
the  denying  official; 

(2)  A  brief  statement  of  the  reason{s) 
for  the  denial,  including  applicable 
FOIA  exemption(s); 

(3)  An  estimate  of  the  volume  of 
records  or  information  withheld,  in 
number  of  pages  or  some  other 
reasonable  form  of  estimation.  This 
estimate  need  not  be  provided  if  the 
volume  is  otherwise  indicated  through 
deletions  on  records  disclosed  in  part, 
or  if  providing  an  estimate  would  harm 
an  interest  protected  by  an  applicable 
FOIA  exemption;  and 

(4)  A  statement  that  the  denial  may  be 
appealed,  and  a  list  of  the  requirements 
for  filing  an  appeal  under  §  102.10(b). 

§102.9     Business  Information. 

(a)  In  general.  Business  information 
obtained  by  USPTO  from  a  submitter 
will  be  disclosed  under  FOIA  only 
under  this  section. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Business  information  means 
commercial  or  financial  information, 
obtained  by  USPTO  from  a  submitter, 
which  may  be  protected  from  disclosure 
under  FOIA  exemption  4  (5  U.S.C. 
552(b)(4)). 


(2)  Submitter  means  any  person  or 
entity  outside  the  Federal  Government 
from  whom  USPTO  obtains  business 
information,  directly  or  indirectly.  The 
term  includes  corporations;  state,  local 
and  tribal  goverrunents;  and  foreign 
governments. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  should  designate  by 
appropriate  markings,  either  at  the  time 
of  submission  or  at  a  reasonable  time 
thereafter,  any  portions  of  its 
submission  that  it  considers  to  be 
protected  from  disclosure  under  FOIA 
exemption  4.  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  justification  for, 
a  longer  designation  period. 

(d)  Notice  to  submitters.  The  FOIA 
Officer  shall  provide  a  submitter  with 
prompt  written  notice  of  a  FOIA  request 
or  administrative  appeal  that  seeks  its 
business  information  whenever  required 
under  paragraph  (e)  of  this  section, 
except  as  provided  in  paragraph  (h)  of 
this  section,  in  order  to  give  the 
submitter  an  opportunity  under 
paragraph  (f)  of  this  section  to  object  to 
disclosure  of  any  specified  portion  of 
that  information.  Such  written  notice 
shall  be  sent  via  certified  mail,  return 
receipt  requested,  or  similar  means.  The 
notice  shall  either  describe  the  business 
information  requested  or  include  copies 
of  the  requested  records  containing  the 
information.  When  notification  of  a 
large  number  of  submitters  is  required, 
notification  may  be  made  by  posting  or 
publishing  the  notice  in  a  place 
reasonably  likely  to  accomplish 
notification. 

(e)  When  notice  is  required.  Notice 
shall  be  given  to  the  submitter 
whenever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  protected  from  disclosure 
under  FOIA  exemption  4;  or 

(2)  The  FOIA  Officer  has  reason  to 
believe  that  the  information  may  be 
protected  from  disclosure  under  FOIA 
exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
The  FOIA  Officer  shall  allow  a 
submitter  seven  working  days  (i.e., 
excluding  Saturdays,  Sundays,  and  legal 
public  holidays)  from  the  date  of  receipt 
of  the  written  notice  described  in 
paragraph  (d)  of  this  section  to  provide 
the  FOIA  Officer  with  a  detailed 
statement  of  any  objection  to  disclosure. 
The  statement  must  specify  all  grounds 
for  withholding  any  portion  of  the 
information  under  any  exemption  of 
FOIA  and,  in  the  case  of  exemption  4, 

it  must  show  why  the  information  is  a 
trade  secret  or  commercial  or  financial 


information  that  is  privileged  or 
confidential.  If  a  submitter  fails  to 
respond  to  the  notice  within  the  time 
specified,  the  submitter  will  be 
considered  to  have  no  objection  to 
disclosure  of  the  information. 
Information  a  submitter  provides  under 
this  paragraph  may  itself  be  subject  to 
disclosure  under  FOIA. 

(g)  Notice  of  intent  to  disclose.  The 
FOIA  Officer  shall  consider  a 
submitter's  objections  and  specific 
grounds  under  FOIA  for  nondisclosure 
in  deciding  whether  to  disclose  business 
information.  If  the  FOIA  Officer  decides 
to  disclose  business  information  over 
the  objection  of  a  submitter,  the  FOIA 
Officer  shall  give  the  submitter  written 
notice  via  certified  mail,  return  receipt 
requested,  or  similar  means,  which  shall 
include: 

(1)  A  statement  of  reason(s)  why  the 
submitter's  objections  to  disclosure 
were  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  statement  that  the  FOIA  Officer 
intends  to  disclose  the  information 
seven  working  days  from  the  date  the 
submitter  receives  the  notice. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(d)  and  (g)  of  this  section  shall  not  apply 
if: 

(1)  The  FOIA  Officer  determines  that 
the  information  should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  FOIA)  or 
by  a  regulation  issued  in  accordance 
with  Executive  Order  12600;  or 

(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appears  obviously  frivolous,  in 
which  case  the  FOIA  Officer  shall 
provide  the  submitter  written  notice  of 
any  final  decision  to  disclose  the 
information  seven  working  days  from 
the  date  the  submitter  receives  the 
notice. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information,  the  FOIA  Officer  shall 
promptly  notify  the  submitter. 

(j)  Corresponding  notice  to  requesters. 
Whenever  a  FOIA  Officer  provides  a 
submitter  with  notice  and  an 
opportunity  to  object  to  disclosure 
under  paragraph  (d)  of  this  section,  the 
FOIA  Officer  shall  also  notify  the 
requester{s).  Whenever  a  submitter  files 
a  lawsuit  seeking  to  prevent  the 
disclosure  of  business  information,  the 
FOIA  Officer  shall  notify  the 
requester(s). 
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§102.10    Appeals  from  initial 
determinations  or  untimely  delays. 

(a)  If  a  request  for  records  is  initially 
denied  in  whole  or  in  part,  or  has  not 
been  timely  determined,  or  if  a  requester 
receives  an  adverse  initial 
determination  regarding  any  other 
matter  under  this  subpart  {as  described 
in  §  102.7(b)),  the  requester  may  file  a 
written  appeal,  which  must  be  received 
by  the  Office  of  General  Coimsel  within 
thirty  calendar  days  of  the  date  of  the 
WTitten  denial  or,  if  there  has  been  no 
determination,  may  be  submitted 
anytime  after  the  due  date,  including 
the  last  extension  under  §  102.6(c),  of 
the  determination. 

(b)  Appeals  shall  be  decided  by  a 
Deputy  General  Counsel.  Appeals 
should  be  addressed  to  the  General 
Counsel,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231.  Both  the  letter  and  the  appeal 
envelope  should  be  clearly  marked 
"Freedom  of  Information  Appeal".  The 
appeal  must  include  a  copy  of  the 
original  request  and  the  initial  denial,  if 
any,  and  may  include  a  statement  of  the 
reasons  why  the  records  requested 
should  be  made  available  and  why  the 
initial  denial,  if  any,  was  in  error.  No 
opportunity  for  personal  appearance, 
oral  argument  or  hearing  on  appeal  is 
provided. 

(c)  If  an  appeal  is  granted,  the  person 
making  the  appeal  shall  be  immediately 
notified  and  copies  of  the  releasable 
documents  shall  be  made  available 
promptly  thereafter  upon  receipt  of 
appropriate  fees  determined  in 
accordance  with  §  102.11. 

(d)  If  no  determination  of  an  appeal 
has  been  sent  to  the  requester  within  the 
twenty-working-day  period  specified  in 
§  102.6fb)  or  the  last  extension  thereof, 
the  requester  is  deemed  to  have 
exhausted  his  administrative  remedies 
with  respect  to  the  request,  giving  rise 
to  a  right  of  judicial  review  under  5 
U.S.C.  552(a)(6)(C).  If  the  person  making 
a  request  initiates  a  civil  action  against 
USPTO  based  on  the  provision  in  this 
paragraph,  the  administrative  appeal 
process  may  continue. 

(e)  A  determination  on  appeal  shall  be 
in  writing  and,  when  it  denies  records 
in  whole  or  in  part,  the  letter  to  the 
requester  shall  include: 

(1)  A  brief  explanation  of  the  basis  for 
the  denial,  including  a  list  of  applicable 
FOIA  exemptions  and  a  description  of 
how  the  exemptions  apply; 

(2)  A  statement  that  the  decision  is 
final; 

(3)  Notification  that  judicial  review  of 
the  denial  is  available  in  the  United 
States  district  court  for  the  district  in 
which  the  requester  resides  or  has  its 
principal  place  of  business,  the  United 


States  District  Court  for  the  Eastern 
District  of  Virginia,  or  the  District  of 
Columbia;  and 

(4)  The  name  and  title  or  position  of 
the  official  responsible  for  denying  the 
appeal. 

§102.11    Fees. 

(a)  In  general.  USPTO  shall  charge  for 
processing  requests  under  FOIA  in 
accordance  with  paragraph  (c)  of  this 
section,  except  when  fees  are  limited 
under  paragraph  (d)  of  this  section  or 
when  a  waiver  or  reduction  of  fees  is 
granted  under  paragraph  (k)  of  this 
section.  USPTO  shall  collect  all 
applicable  fees  before  sending  copies  of 
requested  records  to  a  requester. 
Requesters  must  pay  fees  by  check  or 
money  order  made  payable  to  the 
Treasury  of  the  United  States. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Commercial  use  request  means  a 
request  ft-om  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  or  her 
commercial,  trade,  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  The  FOIA 
Officer  shall  determine,  whenever 
reasonably  possible,  the  use  to  which  a 
requester  will  put  the  requested  records. 
When  it  appears  that  the  requester  will 
put  the  records  to  a  commercial  use, 
either  because  of  the  nature  of  the 
request  itself  or  because  the  FOIA 
Officer  has  reasonable  cause  to  doubt  a 
requester's  stated  use,  the  FOIA  Officer 
shall  provide  the  requester  a  reasonable 
opportunity  to  submit  further 
clarification. 

(2)  Direct  costs  means  those  expenses 
USPTO  incurs  in  searching  for  and 
duplicating  (and,  in  the  case  of 
commercial  use  requests,  reviewing) 
records  to  respond  to  a  FOIA  request. 
Direct  costs  include,  for  example,  the 
labor  costs  of  the  employee  performing 
the  work  (the  basic  rate  of  pay  for  the 
employee,  plus  16  percent  of  that  rate  to 
cover  benefits).  Not  included  in  direct 
costs  are  overhead  expenses  such  as  the 
costs  of  space  and  heating  or  lighting  of 
the  facility  in  which  the  records  are 
kept. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record,  or  of  the  information 
contained  in  it,  necessary  to  respond  to 
a  FOIA  request.  Copies  may  take  the 
form  of  paper,  microform,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others.  The  FOIA  Officer  shall  honor  a 
requester's  specified  preference  of  form 
or  format  of  disclosure  if  the  record  is 
readily  reproducible  with  reasonable 
efforts  in  the  requested  form  or  format. 


(4)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  category,  a  requester  must  show 
that  the  request  is  authorized  by  and  is* 
made  under  the  auspices  of  a  qualifying 
institutioE,  and  that  the  records  are 
sought  to  further  scholarly  research 
rather  than  for  a  commercial  use. 

(5)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  defined  in  paragraph 
(b)(1)  of  this  section,  and  that  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  in  this  category,  a 
requester  must  show  that  the  request  is 
authorized  by  and  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  sought  to  further 
scientific  research  rather  than  for  a 
commercial  use. 

(6)  Representative  of  the  news  media, 
or  news  media  requester  means  any 
person  actively  gathering  news  for  an 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  if 
they  can  qualify  as  disseminators  of 
"news")  that  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  For  "freelance" 
joimialists  to  be  regarded  as  working  for 
a  news  organization,  they  must 
demonstrate  a  solid  basis  for  expecting 
publication  through  that  organization.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  FOIA  Officer 
shall  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  a  commercial  use. 
However,  a  request  for  records 
supporting  the  news-dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  for  a  commercial  use. 

(7)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  from  disclosure. 
It  also  includes  processing  any  record 
for  disclosure — for  example,  doing  all 
that  is  necessary  to  redact  it  and  prepare 
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it  for  disclosure.  Review  costs  are 
recoverable  even  if  a  record  ultimately 
is  not  disclosed.  Review  time  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(8)  Search  means  the  process  of 
looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-by-page  or  line-by-line 
identification  of  information  within 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  The  FOIA  Officer  shall 
ensure  that  searches  are  done  in  the 
most  efficient  and  least  expensive 
maimer  reasonably  possible. 

(c)  Fees.  In  responding  to  FOIA 
requests,  the  FOIA  Officer  shall  charge 
the  fees  summarized  in  chart  form  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  and  explained  in  paragraphs 
(c)(3)  through  (c)(5)  of  this  section, 
unless  a  waiver  or  reduction  of  fees  has 
been  granted  under  paragraph  (k)  of  this 
section. 

(1)  The  four  categories  and  chargeable 
fees  are: 


Category 


(i)  Commercial  Use 

Requesters. 
(li)  Educational  and 

Non-commercial 

Scientific  Institution 

Requesters. 


Ctiargeable  fees 


Searcti,  Review,  and 

Duplication. 
Duplication  (excluding 

the  cost  of  ttie  first 

100  pages). 


(iii)  Representatives 

Duplication  (excluding 

of  tfie  News  Media. 

tfie  cost  of  ttie  first 

100  pages). 

(iv)  All  Ottier  Re- 

Search and  Duplica- 

questers. 

tion  (excluding  the 

cost  of  the  first  2 

hours  of  search 

and  100  pages). 

(2)  Uniform  fee  schedule. 


Service 


(i)  Manual  search 


Rate 


(ii)  Computerized 
search. 

(ill)  Duplication  of 
records:. 

(A)  Paper  copy  repro- 
duction. 

(B)  Other  reproduc- 
tion (e.g.,  computer 
disk  or  printout, 
microfilm,  micro- 
fiche, or  microform). 

(iv)  Review  of  records 
(includes  prepara- 
tion for  release,  i.e. 
excising). 


Actual  salary  rate  of 
employee  involved, 
plus  1 6  percent  of 
salary  rate. 

Actual  direct  cost,  in- 
cluding operator 
time. 


$.15  per  page 

Actual  direct  cost,  in- 
cluding operator 
time. 


Actual  salary  rate  of 
employee  con- 
ducting review,  plus 
16  percent  of  sal- 
ary rate. 


(3)  Search,  (i)  Search  fees  shall  be 
charged  for  all  requests — other  than 
requests  made  by  educational 
institutions,  noncommercial  scientific 
institutions,  or  representatives  of  the 
news  media — subject  to  the  limitations 
of  paragraph  (d)  of  this  section.  The 
FOIA  Officer  will  charge  for  time  spent 
secirching  even  if  no  responsive  records 
are  located  or  if  located  records  are 
entirely  exempt  fi-om  disclosure.  Search 
fees  shall  be  the  direct  costs  of 
conducting  the  search  by  the  involved 
employees. 

(ii)  For  computer  searches  of  records, 
requesters  will  be  charged  the  direct 
costs  of  conducting  the  search,  although 
certain  requesters  (as  provided  in 
paragraph  (d)(1)  of  this  section)  will  be 
charged  no  search  fee  and  certain  other 
requesters  (as  provided  in  paragraph 
(d)(3)  of  this  section)  are  entitled  to  the 
cost  equivalent  of  two  hours  of  manual 
search  time  without  charge.  These  direct 
costs  include  the  costs,  attributable  to 
the  search,  of  operating  a  central 
processing  imit  and  operator/ 
programmer  salary. 

(4)  Duplication.  Duplication  fees  will 
be  charged  to  all  requesters,  subject  to 
the  limitations  of  paragraph  (d)  of  this 
section.  For  a  paper  photocopy  of  a 
record  (no  more  than  one  copy  of  which 
need  be  supplied),  the  fee  shall  be  $.15 
cents  per  page.  For  copies  produced  by 
computer,  such  as  tapes  or  printouts, 
the  FOIA  Officer  shall  charge  the  direct 
costs,  including  operator  time,  of 
producing  the  copy.  For  other  forms  of 
duplication,  the  FOIA  Officer  will 
charge  the  direct  costs  of  that 
duplication. 

(5)  Review.  Review  fees  shall  be 
charged  to  requesters  who  make  a 
commercial  use  request.  Review  fees 
shall  be  charged  only  for  the  initial 
record  review — the  review  done  when 
the  FOIA  Officer  determines  whether  an 
exemption  applies  to  a  particular  record 
at  the  initial  request  level.  No  charge 
will  be  made  for  review  at  the 
administrative  appeal  level  for  an 
exemption  already  applied.  However, 
records  withheld  under  an  exemption 
that  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  whether  any  other  exemption 
not  previously  considered  applies,  and 
the  costs  of  that  review  are  chargeable. 
Review  fees  shall  be  the  direct  costs  of 
conducting  the  review  by  the  involved 
employees. 

(d)  Limitations  on  charging  fees.  (1) 
No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(2)  No  search  fee  or  review  fee  will  be 
charged  for  a  quarter-hoiu  period  unless 


more  than  half  of  that  period  is  required 
for  search  or  review. 

(3)  Except  for  requesters  seeking 
records  for  a  conunercial  use,  the  FOIA 
Officer  will  provide  without  charge: 

(i)  The  first  100  pages  of  duplication 
(or  the  cost  equivalent);  and 

(ii)  The  first  two  hours  of  search  (or 
the  cost  equivalent). 

(4)  Whenever  a  total  fee  calculated 
under  paragraph  (c)  of  this  section  is 
$20.00  or  less  for  any  request,  no  fee 
will  be  charged. 

(5)  The  provisions  of  paragraphs  (d) 
(3)  and  (4)  of  this  section  work  together. 
This  means  that  for  requesters  other 
than  those  seeking  records  for  a 
commercial  use,  no  fee  will  be  charged 
unless  the  cost  of  the  search  in  excess 

of  two  hours  plus  the  cost  of  duplication 
in  excess  of  100  pages  totals  more  than 
$20.00. 

(e)  Notice  of  anticipated  fees  over 
$20.00.  When  the  FOIA  Officer 
determines  or  estimates  that  the  fees  to 
be  charged  under  this  section  will  be 
more  than  $20.00,  the  FOIA  Officer 
shall  notify  the  requester  of  the  actual 
or  estimated  fees,  unless  the  requester 
has  indicated  a  willingness  to  pay  fees 
as  high  as  those  anticipated.  If  only  a 
portion  of  the  fee  can  be  estimated 
readily,  the  FOIA  Officer  shall  advise 
the  requester  that  the  estimated  fee  may 
be  only  a  portion  of  the  total  fee.  If  the 
FOIA  Officer  has  notified  a  requester 
that  actual  or  estimated  fees  are  more 
than  $20.00,  the  FOIA  Officer  shall  not 
consider  the  request  received  or  process 
it  further  until  the  requester  agrees  to 
pay  the  anticipated  total  fee.  Any  such 
agreement  should  be  in  writing.  A 
notice  under  this  paragraph  shall  offer 
the  requester  an  opportunity  to  discuss 
the  matter  with  USPTO  personnel  in 
order  to  reformulate  the  request  to  meet 
the  requester's  needs  at  a  lower  cost. 

(f)  Charges  for  other  services.  Apart 
from  the  other  provisions  of  this  section, 
the  FOIA  Officer  shall  ordinarily  charge 
the  direct  cost  of  special  services.  Such 
special  services  could  include  certifying 
that  records  are  true  copies  or  sending 
records  by  other  than  ordinary  mail. 

(g)  Charging  interest.  The  FOIA 
Officer  shall  charge  interest  on  any 
unpaid  bill  starting  on  the  31st  calendar 
day  following  the  date  of  billing  the 
requester.  Interest  charges  shall  be 
assessed  at  the  rate  provided  in  31 
U.S.C.  3717  and  accrue  from  the  date  of 
the  billing  until  payment  is  received  by 
the  FOIA  Officer.  The  FOIA  Officer 
shall  follow  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365, 
96  Stat.  1749),  as  amended,  and  its 
administrative  procedures,  including 
the  use  of  consumer  reporting  agencies, 
collection  agencies,  and  offset. 
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(h)  Aggregating  requests.  If  a  FOIA 
Officer  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
together  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  the  FOIA 
Officer  may  aggregate  those  requests  and 
charge  accordingly.  The  FOIA  Officer 
may  presume  that  multiple  requests  of 
this  type  made  within  a  30-calendar-day 
period  have  been  made  in  order  to  avoid 
fees.  If  requests  are  separated  by  a 
longer  period,  the  FOIA  Officer  shall 
aggregate  them  only  if  a  solid  basis 
exists  for  determining  that  aggregation  is 
warranted  under  all  the  circumstances 
involved.  Multiple  requests  involving 
unrelated  matters  shall  not  be 
aggregated. 

(i)  Advance  payments.  (1)  For 
requests  other  than  those  described  in 
paragraphs  (i){2)  and  (3)  of  this  section, 
the  FOIA  Officer  shall  not  require  the 
requester  to  make  an  advance  payment: 
a  payment  made  before  work  is  begun 
or  continued  on  a  request.  Payment 
owed  for  work  already  completed  (i.e., 
a  payment  before  copies  are  sent  to  a 
requester)  is  not  an  advance  payment. 

(2)  If  the  FOIA  Officer  determines  or 
estimates  that  a  total  fee  to  be  charged 
under  this  section  will  be  more  than 
$250.00,  the  requester  must  pay  the 
entire  anticipated  fee  before  beginning 
to  process  the  request,  unless  the  FOIA 
Officer  receives  a  satisfactory  assurance 
of  full  payment  from  a  requester  who 
has  a  history  of  prompt  payment. 

(3)  If  a  requester  has  previously  failed 
to  pay  a  properly  charged  FOIA  fee  to 
USPTO  or  another  responsible  Federal 
agency  within  30  calendar  days  of  the 
date  of  billing,  the  FOIA  Officer  shall 
require  the  requester  to  pay  the  full 
amount  due,  plus  any  applicable 
interest,  and  to  make  an  advance 
payment  of  the  full  amount  of  any 
anticipated  fee,  before  the  FOIA  Officer 
begins  to  process  a  new  request  or 
continues  to  process  a  pending  request 
from  that  requester. 

(4)  In  cases  in  which  the  FOIA  Officer 
requires  payment  under  paragraphs 
(i)(2)  or  (3)  of  this  section,  the  request 
shall  not  be  considered  received  and 
further  work  will  not  be  done  on  it  until 
the  required  payment  is  received. 

(5)  Upon  the  completion  of  processing 
of  a  request,  when  a  specific  fee  is 
determined  to  be  payable  and 
appropriate  notice  has  been  given  to  the 
requester,  the  FOIA  Officer  shall  make 
records  available  to  the  requester  only 
upon  receipt  of  full  payment  of  the  fee. 

(j)  Other  statutes  specifically 
providing  for  fees.  The  fee  schedule  of 
this  section  does  not  apply  to  fees 
charged  under  any  statute  (except  for 
FOIA)  that  specifically  requires  USPTO 


or  another  responsible  Federal  agency  to 
set  and  collect  fees  for  particular  types 
of  records.  If  records  responsive  to 
requests  are  maintained  for  distribution 
by  agencies  operating  such  statutorily 
based  fee  schedule  programs,  the  FOIA 
Officer  shall  inform  requesters  of  how  to 
obtain  records  from  those  sources. 

(k)  Requirements  for  waiver  or 
reduction  of  fees.  (1)  Records  responsive 
to  a  request  will  be  furnished  without 
charge  or  at  a  charge  reduced  below  that 
established  under  paragraph  (c)  of  this 
section  if  the  FOIA  Officer  determines, 
based  on  all  available  information,  that 
the  requester  has  demonstrated  that: 

(i)  Disclosure  of  the  requested 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government;  and 

(ii)  Disclosure  of  the  information  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(2)  To  determine  whether  the  first  fee 
waiver  requirement  is  met,  the  FOIA 
Officer  shall  consider  the  following 
factors: 

(i)  The  subject  of  the  request:  whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Government.  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  Federal  Government,  with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  whether  the 
disclosure  is  "likely  to  contribute"  to  an 
understanding  of  Government 
operations  or  activities.  The  disclosable 
portions  of  the  requested  records  must 
be  meaningfully  informative  about 
Government  operations  or  activities  in 
order  to  be  "likely  to  contribute"  to  an 
increased  public  understanding  of  those 
operations  or  activities.  The  disclosure 
of  information  that  already  is  in  the 
public  domain,  in  either  a  duplicative  or 
a  substantially  identical  form,  would 
not  be  likely  to  contribute  to  such 
understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
whether  disclosure  of  the  requested 
information  will  contribute  to  the 
understanding  of  a  reasonably  broad 
audience  of  persons  interested  in  the 
subject,  as  opposed  to  the  individual 
understanding  of  the  requester.  A 
requester's  expertise  in  the  subject  area 
and  ability  and  intention  tp  effectively 
convey  information  to  the  public  shall 
be  considered.  It  shall  be  presumed  that 
a  representative  of  the  news  media 
satisfies  this  consideration.  It  shall  be 


presumed  that  a  requester  whu  mcniN 
provides  information  to  media  sources 
does  not  satisfy  this  consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Government 
operations  or  activities.  The  public's 
understanding  of  the  subject  in  question 
prior  to  the  disclosure  must  be 
significantly  enhanced  by  the 
disclosure. 

(3)  To  determine  whether  the  second 
fee  waiver  requirement  is  met,  the  FOIA 
Officer  shall  consider  the  following 
factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure.  The  FOIA' Officer  shall 
consider  any  commercial  interest  of  the 
requester  (with  reference  to  the 
definition  of  "commercial  use  request" 
in  paragraph  (b)(1)  of  this  section),  or  of 
any  person  on  whose  behalf  the 
requester  may  be  acting,  that  would  be 
furthered  by  the  requested  disclosure. 
Requesters  shall  be  given  an 
opportunity'  to  provide  explanatory 
information  regarding  this 
consideration. 

(ii)  The  primary  interest  in  disclosure: 
whether  any  identified  commercial 
interest  of  the  requester  is  sufficiently 
large,  in  comparison  with  the  public 
interest  in  disclosure,  that  disclosure  is 
"primarily  in  the  commercial  interest  of 
the  requester."  A  fee  waiver  or 
reduction  is  justified  if  the  public 
interest  standard  (paragraph  (k)(l)(i)  of 
this  section)  is  satisfied  and  the  public 
interest  is  greater  than  any  identified 
commercial  interest  in  disclosure.  The 
FOIA  Officer  ordinarily  shall  presume 
that  if  a  news  media  requester  has 
satisfied  the  public  interest  standard, 
the  public  interest  is  the  primary 
interest  served  by  disclosure  to  that 
requester.  Disclosure  to  data  brokers  or 
others  who  merely  compile  and  market 
Government  information  for  direct 
economic  return  shall  not  be  presumed 
to  primarily  serve  the  public  interest. 

(4)  If  only  some  of  the  records  to  be 
released  satisfy  the  requirements  for  a 
fee  waiver,  a  waiver  shall  be  granted  for 
those  records. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  should  address  the 
factors  listed  in  paragraphs  (k)  (2)  and 
(3)  of  this  section,  insofar  as  they  apply 
to  each  request. 
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Subpart  B— Privacy  Act 

§  102.21     Purpose  and  scope. 

(d)  The  purpusc  ui  this  subpart  is  to 
establish  policies  and  procediu'es  for 
implementing  the  Privacy  Act  of  1974, 
as  amended  (5  U.S.C.  552a)  (the  Act). 
The  main  objectives  are  to  facilitate  full 
exercise  of  rights  conferred  on 
individuals  under  the  Act  and  to  ensiue 
the  protection  of  privacy  as  to 
individuals  on  whom  USPTO  maintains 
records  in  systems  of  records  under  the 
Act.  USPTO  accepts  the  responsibility 
to  act  promptly  and  in  accordance  with 
the  Act  upon  receipt  of  any  inquiry, 
request  or  appeal  from  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence  into 
the  United  States,  regardless  of  the  age 
of  the  individual.  Further.  USPTO 
accepts  the  obligations  to  maintain  only 
such  information  on  individuals  as  is 
relevant  and  necessary  to  the 
performance  of  its  lawful  functions,  to 
maintain  that  information  with  such 
accuracy,  relevancy,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  in  determinations 
made  by  USPTO  about  the  individual, 
to  obtain  information  from  the 
individual  to  the  extent  practicable,  and 
to  take  every  reasonable  step  to  protect 
that  information  from  imwarranted 
disclosure.  USPTO  will  maintain  no 
record  describing  how  an  individual 
exercises  rights  guaranteed  by  the  First 
Amendment  unless  expressly 
authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained  or  unless  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity.  An  individual's 
name  and  address  will  not  be  sold  or 
rented  by  USPTO  unless  such  action  is 
specifically  authorized  by  law;  however, 
this  provision  shall  not  be  construed  to 
require  the  withholding  of  names  and 
addresses  otherwise  permitted  to  be 
made  public. 

fb)  This  subpart  is  administered  by 
the  Privacy  Officer  of  USPTO. 

(c)  Matters  outside  the  scope  of  this 
subpart  include  the  following: 

(1)  Requests  for  records  which  do  not 
pertain  to  the  individual  making  the 
request,  or  to  the  individual  about 
whom  the  request  is  made  if  the 
requester  is  the  parent  or  guardian  of  the 
individual; 

(2)  Requests  involving  information 
pertaining  to  an  individual  which  is  in 
a  record  or  file  but  not  within  the  scope 
of  a  systom  of  records  notice  published 
in  the  Federal  Register; 

(3)  Requests  to  correct  a  record  where 
a  grievance  procedure  is  available  to  the 
individual  either  by  regulation  or  by 
provision  in  a  collective  bargaining 


agreement  with  USPTO,  and  the 
individual  has  initiated,  or  has 
expressed  in  writing  the  intention  of 
initiating,  such  grievance  procedure.  An 
individual  selecting  the  grievance 
procedure  waives  the  use  of  the 
procedures  in  this  subpart  to  correct  or 
amend  a  record;  and, 

(4)  Requests  for  employee-employer 
services  and  counseling  which  were 
routinely  granted  prior  to  enactment  of 
the  Act,  including,  but  not  limited  to, 
test  calculations  of  retirement  benefits, 
explanations  of  health  and  life 
insurance  programs,  and  explanations  of 
tax  withholding  options. 

(d)  Any  request  for  records  which 
pertains  to  the  individual  making  the 
request,  or  to  the  individual  about 
whom  the  request  is  made  if  the 
requester  is  the  parent  or  guardian  of  the 
individual,  shall  be  processed  under  the 
Act  and  this  subpart  smd  under  the 
Freedom  of  Information  Act  and 
USPTO's  implementing  regulations  at 
Subpart  A  of  this  part,  regardless 
whether  the  Act  or  the  Freedom  of 
Information  Act  is  mentioned  in  the 
request. 

§102.22     Definitions. 

(a)  All  terms  used  in  this  subpart 
which  are  defined  in5U.S.C.552a  shall 
have  the  same  meaning  herein. 

(b)  As  used  in  this  subpart: 

(1)  Act  means  the  "Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a)". 

(2)  Appeal  means  a  request  by  an 
individual  to  review  and  reverse  an 
initial  denial  of  a  request  by  that 
individual  for  correction  or  amendment. 

(3)  USPTO  means  the  United  States 
Patent  and  Trademark  Office. 

(4)  Inquiry  means  either  a  request  for 
general  information  regarding  the  Act 
and  this  subpart  or  a  request  by  an 
individual  (or  that  individual's  parent 
or  guardian)  that  USPTO  determine 
whether  it  has  any  record  in  a  system  of 
records  which  pertains  to  that 
individual. 

(5)  Person  means  any  human  being 
and  also  shall  include  but  not  be  limited 
to,  corporations,  associations, 
partnerships,  trustees,  receivers, 
personal  representatives,  and  public  or 
private  organizations. 

(6)  Privacy  Officer  means  a  USPTO 
employee  designated  to  administer  this 
subpart. 

(7)  Request  for  access  means  a  request 
by  an  individual  or  an  individual's 
parent  or  guardian  to  see  a  record  which 
is  in  a  particular  system  of  records  and 
which  pertains  to  that  individual. 

(8)  Request  for  correction  or 
amendment  means  the  request  by  an 
individual  or  an  individual's  parent  or 
guardian  that  USPTO  change  (either  by 


correction,  amendment,  addition  or 
deletion)  a  particular  record  in  a  system 
of  records  which  pertains  to  that 
individual 

§  102.23    Procedures  for  making  inquiries. 

(a)  Any  individual,  regardless  of  age, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  may  submit  an  inquiry  to  USPTO. 
The  inquiry  should  be  made  either  in 
person  at  Crystal  Park  Two.  2121  Crystal 
Park  Drive,  Suite  714,  Arlington, 
Virginia,  or  by  mail  addressed  to  the 
Privacy  Officer,  United  States  Patent 
and  Trademark  Office,  Washington  DC 
20231  or  to  the  official  identified  in  the 
notification  procedures  paragraph  of  the 
systems  of  records  notice  published  in 
the  Federal  Register.  If  an  individual 
believes  USPTO  maintains  a  record 
pertaining  to  that  individual  but  does 
not  know  which  system  of  records 
might  contain  such  a  record,  the  USPTO 
Privacy  Officer  will  provide  assistance 
in  person  or  by  mail. 

(b)  Inquiries  submitted  by  mail  should 
include  die  words  "PRIVACY  ACT 
INQUIRY"  in  capital  letters  at  the  top  of 
the  letter  and  on  the  face  of  the 
envelope.  If  the  inquiry  is  for  general 
information  regarding  the  Act  and  this 
subpart,  no  particular  information  is 
required.  USPTO  reserves  the  right  to 
require  compliance  with  the 
identification  procedures  appearing  at 

§  102.24(d)  where  circumstances 
warrant.  If  the  inquiry  is  a  request  that 
USPTO  determine  whether  it  has,  in  a 
given  system  of  records,  a  record  which 
pertains  to  the  individual,  the  following 
information  should  be  submitted: 

(1)  Name  of  individual  whose  record 
is  sought; 

(2)  Individual  whose  record  is  sought 
is  either  a  U.S.  citizen  or  an  alien 
lawfully  admitted  for  permanent 
residence; 

(3)  Identifying  data  that  will  help 
locate  the  record  (for  example,  maiden 
name,  occupational  license  number, 
period  or  place  of  employment,  etc.); 

(4)  Record  sought,  by  description  and 
by  record  system  name,  if  known; 

(5)  Action  requested  (that  is,  sending 
information  on  how  to  exercise  rights 
under  the  Act;  determining  whether 
requested  record  exists;  gaining  access 
to  requested  record;  or  obtaining  copy  of 
requested  record); 

(6)  Copy  of  court  guardianship  order 
or  minor's  birth  certificate,  as  provided 
in  §  102.24(f)(3),  but  only  if  requester  is 
guardian  or  parent  of  individual  whose 
record  is  sought; 

(7)  Requester's  name  (printed), 
signature,  address,  and  telephone 
number  (optional); 


il 


(8)  Date;  and, 

(9)  Certification  of  request  by  notary 
or  other  official,  but  only  if 

(i)  Request  is  for  notification  that 
requested  record  exists,  for  access  to 
requested  record  or  for  copy  of 
requested  record; 

fii)  Record  is  not  available  to  any 
person  under  5  U.S.C.  552;  and 

(iii)  Requester  does  not  appear  before 
an  employee  of  USPTO  for  verification 
of  identity. 

(c)  Any  inquiry  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 
as  specified  in  paragraph  (b)  of  this 
section  will  be  so  addressed  and  marked 
by  USPTO  personnel  and  forwarded 
immediately  to  the  Privacy  Officer.  An 
inquiry  which  is  not  properly  addressed 
by  the  individual  will  not  be  deemed  to 
have  been  "received"  for  purposes  of 
measuring  the  time  period  for  response 
until  actual  receipt  by  the  Privacy 
Officer.  In  each  instance  when  an 
inquiry  so  forwarded  is  received,  the 
Privacy  Officer  shall  notify  the 
individual  that  his  or  her  inquiry  was 
improperly  addressed  and  the  date  the 
inquiry  was  received  at  the  proper 
address. 

{d)(l)  Each  inquiry  received  shall  be 
acted  upon  promptly  by  the  Privacy 
Officer.  Every  effort  will  be  made  to 
respond  within  ten  working  days  (i.e., 
excluding  Saturdays,  Sundays  and  legal 
public  holidays)  of  the  date  of  receipt. 
If  a  response  cannot  be  made  within  ten 
working  days,  the  Privacy  Officer  shall 
send  an  acknowledgment  during  that 
period  providing  infc  rmation  on  the 
status  of  the  inquiry  and  asking  for  such 
further  information  as  may  be  necessarj' 
to  process  the  inquiry.  The  first 
correspondence  sent  by  the  Privacy 
Officer  to  the  requester  shall  contain 
USPTO's  control  number  assigned  to  the 
request,  as  well  as  a  note  that  the 
requester  should  use  that  number  in  all 
future  contacts  in  order  to  facilitate 
processing.  USPTO  shall  use  that 
control  number  in  all  subsequent 
correspondence. 

(2)  If  the  Privacy  Officer  fails  to  send 
an  acknowledgment  within  ten  working 
days,  as  provided  above,  the  requester 
may  ask  the  General  Counsel  to  take 
corrective  action.  No  failure  of  the 
Privacy  Officer  to  send  an 
acknowledgment  shall  confer 
administrative  finality  for  purposes  of 
judicial  review. 

(e)  An  individual  shall  not  be 
required  to  state  a  reason  or  otherwise 
justify  his  or  her  inquiry. 

(f)  Special  note  should  be  taken  of  the 
fact  that  certain  agencies  are  responsible 
for  publishing  notices  of  systems  of 
records  having  Government-wide 


application  to  other  agencies,  including 
USPTO.  The  agencies  known  to  be 
publishing  these  general  notices  and  the 
types  of  records  covered  therein  appear 
in  an  Appendix  to  this  part.  The 
provisions  of  this  section,  and 
particularly  paragraph  (a)  of  this 
section,  should  be  followed  in  making 
inquiries  with  respect  to  such  records. 
Such  records  in  USPTO  are  subject  to 
the  provisions  of  this  part  to  the  extent 
indicated  in  the  Appendix  to  this  part. 
The  exemptions,  if  any,  determined  by 
an  agency  publishing  a  general  notice 
shall  be  invoked  and  applied  by  USPTO 
after  consultation,  as  necessary,  with 
that  other  agencv 

§102.24    Procedures  tor  .naKing  .'equests 
'or  records. 

laj  Any  individual,  regardless  of  age, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  may  submit  a  request  for  access 
to  records' to  USPTO.  The  request 
should  be  made  either  in  person  at 
Crystal  Park  Two,  2121  Crystal  Drive, 
Suite  714,  Arlington,  Virginia,  or  by 
mail  addressed  to  the  Privacy  Officer, 
United  States  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

(b)  Requests  submitted  by  mail  should 
include  the  words  "PRIVACY  ACT 
REQUEST"  in  capital  letters  at  the  top 
of  the  letter  and  on  the  face  of  the 
envelope.  Any  request  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 
as  specified  in  this  paragraph  will  be  so 
addressed  and  marked  by  USPTO 
personnel  and  forwarded  immediately 
to  the  Privacy  Officer.  A  request  which 
is  not  properly  addressed  by  the 
individual  will  not  be  deemed  to  have 
been  "received"  for  purposes  of 
measuring  time  periods  for  response 
until  actual  receipt  by  the  Privacy 
Officer.  In  each  instance  when  a  request 
so  forwarded  is  received,  the  Privacy 
Officer  shall  notify  the  individual  that 
his  or  her  request  was  improperly 
addressed  and  the  date  when  the 
request  was  received  at  the  proper 
address. 

(c)  If  the  request  follows  an  inquiry 
under  §  102.23  in  connection  with 
which  the  individual's  identity  was 
established  by  USPTO,  the  individual 
need  only  indicate  the  record  to  which 
access  is  sought,  provide  the  USPTO 
control  number  assigned  to  the  request, 
and  sign  and  date  the  request.  If  the 
request  is  not  preceded  by  an  inquiry 
under  §  102.23,  the  procedures  of  this 
section  should  be  followed. 

(d)  The  requirements  for 
identification  of  individuals  seeking 
access  to  records  are  as  follows: 


(1)  In  person.  Each  individudi  making 
a  request  in  person  shall  be  required  to 
present  satisfactory  proof  of  identity. 
The  means  of  proof,  in  the  order  of 
preference  and  priority,  are: 

(i)  A  document  bearing  the 
individual's  photograph  (for  example, 
driver's  license,  passport  or  military  or 
civilian  identification  card); 

(ii)  A  document,  preferably  issued  for 
participation  in  a  federally  sponsored 
program,  bearing  the  individual's 
signature  (for  example,  unemployment 
insurance  book,  emplover's 
identification  card,  national  credit  card, 
and  professional,  craft  or  imion 
membership  card):  and 

(iii)  A  document  bearing  neither  the 
photograph  nor  the  signature  of  the 
individual,  preferably  issued  for 
participation  in  a  ftsderally  sponsored 
program  (for  example,  Medicaid  card). 
In  the  event  the  individual  can  provide 
no  suitable  documentation  of  identity, 
USPTO  will  require  a  signed  statement 
asserting  the  individual's  identity  and 
stipulating  that  the  individual 
understands  the  penalty  provision  of  5 
U.S.C.  552a(i)(3)  recited  in  §  102.32(a). 
In  order  to  avoid  any  unwarranted 
disclosure  of  an  individual's  records, 
USPTO  reserves  the  right  to  determine 
the  adequacy  of  proof  of  identity  offered 
by  any  individual,  particularly  when  the 
request  involves  a  sensitive  record. 

(2)  Not  in  person.  If  the  individual 
making  a  request  does  not  appear  in 
person  before  the  Privacy  Officer  or 
other  employee  authorized  to  determine 
identity,  a  certification  of  a  notary 
public  or  equivalent  officer  empowered 
to  administer  oaths  must  accompany  the 
request  under  the  circumstances 
prescribed  in  §  102.23(b)(9).  The 
certification  in  or  attached  to  the  letter 
must  be  substantially  in  accordance 
with  the  following  text: 

City  of. 


County  of :ss 

(Name  of  individual),  who  affixed  (his)  (her) 
signature  below  in  my  presence,  came  before 
me,  a  (title),  in  and  for  the  aforesaid  County 

and  State,  this day  of ,  20 , 

and  established  (his)  (her)  identity  to  my 
satisfaction. 

My  commission  expires . 

(Signature) 

[3)  Parents  of  minors  and  legal         * 
guardians.  An  individual  acting  as  the 
parent  of  a  minor  or  the  legal  guardian 
of  the  individual  to  whom  a  record 
pertains  shall  establish  his  or  her 
personal  identity  in  the  same  maimer 
prescribed  in  either  paragraph  (d)(1)  or 
(d)(2)  of  this  section.  In  addition,  such 
other  individual  shall  establish  his  or 
her  identity  in  the  representative 
capacity  of  parent  or  legal  guardian.  In 
the  case  of  Ae  parent  of  a  minor,  the 
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proof  of  identity  shall  be  a  certified  or 
authenticated  copy  of  the  minor's  birth 
certificate.  In  the  case  of  a  legal 
guardian  of  an  individual  who  has  been 
declared  incompetent  due  to  physical  or 
mental  incapacity  or  age  by  a  court  of 
competent  jurisdiction,  the  proof  of 
identity  shall  be  a  certified  or 
authenticated  copy  of  the  court's  order. 
For  purposes  of  the  Act,  a  parent  or 
legal  guardian  may  represent  only  a 
living  individual,  not  a  decedent.  A 
parent  or  legal  guardian  may  be 
accompanied  during  personal  access  to 
a  record  by  another  individual, 
provided  the  provisions  of  §  102.25(f) 
are  satisfied. 

(e)  When  the  provisions  of  this 
subpart  are  alleged  to  impede  an 
individual  in  exercising  his  or  her  right 
to  access,  USPTO  will  consider,  from  an 
individual  making  a  request,  alternative 
suggestions  regarding  proof  of  identity 
and  access  to  records. 

(f)  An  individual  shall  not  be  required 
to  state  a  reason  or  otherwise  justify  his 
or  her  request  for  access  to  a  record. 

§  102  25     Disclosure  of  requested  records 
to  Individuals. 

(dUD  The  Privacy  Officer  shall  act 
promptly  upon  each  request.  Every 
effort  will  be  made  to  respond  within 
ten  working  days  (i.e.,  excluding 
Saturdays,  Sundays,  and  legal  public 
holidays)  of  the  date  of  receipt.  If  a 
response  cannot  be  made  within  ten 
working  days  due  to  unusual 
circumstances,  the  Privacy  Officer  shall 
send  an  acknowledgment  during  that 
period  providing  information  on  the 
status  of  the  request  and  asking  for  any 
further  information  that  may  be 
necessary  to  process  the  request. 
"Unusual  circumstances"  shall  include 
circumstances  in  which 

(i)  A  search  for  and  collection  of 
requested  records  from  inactive  storage, 
field  facilities  or  other  establishments  is 
required; 

(ii)  A  voluminous  amoimt  of  data  is 
involved; 

(iii)  Information  on  other  individuals 
must  be  separated  or  expunged  from  the 
particular  record;  or 

(iv)  Consultations  with  other  agencies 
having  a  substantial  interest  in  the 
determination  of  the  request  are 
necessary. 

(2)  If  the  Privacy  Officer  fails  to  send 
an  acknowledgment  within  ten  working 
days,  as  provided  above,  the  requester 
may  ask  the  General  Counsel  to  take 
corrective  action.  No  failure  of  the 
Privacy  Officer  to  send  an 
acknowledgment  shall  confer 
administrative  finality  for  purposes  of 
judicial  review. 


(b)  Grant  of  access — (1)  Notification. 
An  individual  shall  be  granted  access  to 
a  record  pertaining  to  him  or  her,  except 
where  the  provisions  of  paragraph  (g)(1) 
of  this  section  apply.  The  Privacy 
Officer  will  notify  the  individual  of  a 
determination  to  grant  access,  and 
provide  the  following  information: 

(i)  The  methods  of  access,  as  set  forth 
in  paragraph  (b)(2)  of  this  section; 

(ii)  Tne  place  at  which  the  record  may 
be  inspected; 

(iii)  The  earliest  date  on  which  the 
record  may  be  inspected  and  the  period 
of  time  that  the  records  will  remain 
available  for  inspection.  In  no  event 
shall  the  earliest  date  be  later  than  thirty 
calendar  days  from  the  date  of 
notification; 

(iv)  The  estimated  date  by  which  a 
copy  of  the  record  could  be  mailed  and 
the  estimate  of  fees  pursuant  to  §  102.31. 
In  no  event  shall  the  estimated  date  be 
later  than  thirty  calendar  days  from  the 
date  of  notification; 

(v)  The  fact  that  the  individual,  if  he 
or  she  wishes,  may  be  accompanied  by 
another  individual  during  personal 
access,  subject  to  the  procedures  set 
forth  in  paragraph  (f)  of  this  section; 
and, 

(vi)  Any  additional  requirements 
needed  to  grant  access  to  a  specific 
record. 

(2)  Methods  of  access.  The  following 
methods  of  access  to  records  by  an 
individual  may  be  available  depending 
on  the  circumstances  of  a  given 
situation: 

(i)  Inspection  in  person  may  be  had  in 
a  location  specified  by  the  Privacy 
Officer  during  business  hours; 

(ii)  Transfer  of  records  to  a  Federal 
facility  more  convenient  to  the 
individual  may  be  arranged,  but  only  if 
the  Privacy  Officer  determines  that  a 
suitable  facility  is  available,  that  the 
individual's  access  can  be  properly 
supervised  at  that  facility,  and  that 
transmittal  of  the  records  to  that  facility 
will  not  unduly  interfere  with 
operations  of  USPTO  or  involve 
unreasonable  costs,  in  terms  of  both 
money  and  manpower;  and 

(iii)  Copies  may  be  mailed  at  the 
request  of  the  individual,  subject  to 
payment  of  the  fees  prescribed  in 
§  102.31.  USPTO.  on  its  own  initiative, 
may  elect  to  provide  a  copy  by  mail,  in 
which  case  no  fee  will  be  charged  the 
individual. 

(c)  Access  to  medical  records  is 
governed  by  the  provisions  of  §  102.26. 

(d)  USPTO  will  supply  such  other 
information  and  assistance  at  the  time  of 
access  as  to  make  the  record  intelligible 
to  the  individual. 

(e)  USPTO  reserves  the  right  to  limit 
access  to  copies  and  abstracts  of  original 


records,  rather  than  the  original  records. 
This  election  would  be  appropriate,  for 
example,  when  the  record  is  in  an 
automated  data  media  such  as  tape  or 
diskette,  when  the  record  contains 
information  on  other  individuals,  and 
when  deletion  of  information  is 
permissible  under  exemptions  (for 
example,  5  U.S.C.  552a(k)(2)).  In  no 
event  shall  original  records  of  USPTO 
be  made  available  to  the  individual 
except  under  the  immediate  supervision 
of  the  Privacy  Officer  or  the  Privacy 
Officer's  designee. 

(f)  Any  individual  who  requests 
access  to  a  record  pertaining  to  that 
individual  may  be  accompanied  by 
another  individual  of  his  or  her  choice. 
"Accompanied"  includes  discussion  of 
the  record  in  the  presence  of  the  other 
individual.  The  individual  to  whom  the 
record  pertains  shall  authorize  the 
presence  of  tlie  other  individual  in 
writing.  The  authorization  shall  include 
the  name  of  the  other  individual,  a 
specific  description  of  the  record  to 
which  access  is  sought,  the  USPTO 
control  number  assigned  to  the  request, 
the  date,  and  the  signature  of  the 
individual  to  whom  the  record  pertains. 
The  other  individual  shall  sign  the 
authorization  in  the  presence  of  the 
Privacy  Officer.  An  individual  shall  not 
be  required  to  state  a  reason  or 
otherwise  justify  his  or  her  decision  to 
be  accompanied  by  another  individual 
during  personal  access  to  a  record. 

(g)  Initial  denial  of  access — (1) 
Grounds.  Access  by  an  individual  to  a 
record  which  pertains  to  that  individual 
will  be  denied  only  upon  a 
determination  by  the  Privacy  Officer 
diat: 

(i)  The  record  is  exempt  under 
§  102.33  or  §  102.34,  or  exempt  by 
determination  of  another  agency 
publishing  notice  of  the  system  of 
records,  as  described  in  §  102.23(f); 

(ii)  The  record  is  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding; 

(iii)  The  provisions  of  §  102.26 
pertaining  to  medical  records 
temporarily  have  been  invoked;  or 

(iv)  The  individual  has  unreasonably 
failed  to  comply  with  the  procedural 
requirements  of  this  part. 

(2)  Notification.  The  Privacy  Officer 
shall  give  notice  of  denial  of  access  to 
records  to  the  individual  in  writing  and 
shall  include  the  following  information: 

(i)  The  Privacy  Officer's  name  and 
title  or  position; 

(ii)  The  date  of  the  denial; 

(iii)  The  reasons  for  the  denial, 
including  citation  to  the  appropriate 
section  of  the  Act  and  this  part; 

(iv)  The  individual's  opportunities,  if 
anv,  for  further  administrative 


consideration,  including  the  identity 
and  address  of  the  responsible  official. 
If  no  further  administrative 
consideration  within  USPTO  is 
available,  the  notice  shall  state  that  the 
denial  is  administratively  final;  and 

(v)  If  stated  to  be  administratively 
final  within  USPTO,  the  individual's 
right  to  judicial  review  provided  under 
5  U.S.C.  552a{g)(l),  as  limited  by  5 
U.S.C.  552a(g)(5). 

(3)  Administrative  review.  When  an 
initial  denial  of  a  request  is  issued  by 
the  Privacy  Officer,  ^e  individual's 
opportunities  for  further  consideration 
shall  be  as  follows: 

(i)  As  to  denial  under  paragraph 
{g)(l)(i)  of  this  section,  two 
opportunities  for  further  consideration 
are  available  in  the  alternative: 

(A)  If  the  individual  contests  the 
application  of  the  exemption  to  the 
records,  review  procedures  in 

§  102.25{g)(3)(ii)  shall  apply;  or 

(B)  If  the  individual  challenges  the 
exemption  itself,  the  procedure  is  a 
petition  for  the  issuance,  amendment,  or 
repeal  of  a  rule  under  5  U.S.C.  553(e). 

If  the  exemption  was  determined  by 
USPTO,  such  petition  shall  be  filed  with 
the  General  Counsel.  If  the  exemption 
was  determined  by  another  agency  (as 
described  in  §  102.23(f)),  USPTO  will 
provide  the  individual  with  the  name 
and  address  of  the  other  agency  and  any 
relief  sought  by  the  individual  shall  be 
that  provided  by  the  regulations  of  the 
other  agency.  Within  USPTO,  no  such 
denial  is  administratively  final  until 
such  a  petition  has  been  filed  by  the 
individual  and  disposed  of  on  the 
merits  by  the  General  Counsel. 

(ii)  As  to  denial  under  paragraphs 
(g)(l)(ii)  of  this  section.  (g)(l)(iv)  of  this 
section  or  (to  the  limited  extent 
provided  in  paragraph  (g)(3)(i){A)  of  this 
section)  paragraph  (g)(l)(i),  the 
individual  may  file  for  review  with  the 
General  Counsel,  as  indicated  in  the 
Privacy  Officer's  initial  denial 
notification.  The  procedures  appearing 
in  §  102.28  shall  be  followed  by  both  the 
individual  and  USPTO  to  the  maximum 
extent  practicable. 

(iii)  As  to  denial  under  paragraph 
(g)(l)(iii)  of  this  section,  no  further 
administrative  consideration  within 
USPTO  is  available  because  the  denial 
is  not  administratively  final  until 
expiration  of  the  time  period  indicated 
in  §  102.26(a). 

(h)  If  a  request  is  partially  granted  and 
partially  denied,  the  Privacy  Officer 
shall  follow  the  appropriate  procedures 
of  this  section  as  to  the  records  within 
the  grant  and  the  records  within  the 
denial. 


§102.26    Special  procedures:  Medical 
records 

(a)  No  response  to  any  request  for 
access  to  medical  records  by  an 
individual  will  be  issued  by  the  Privacy 
Officer  for  a  period  of  seven  working 
days  (i.e.,  excluding  Saturdays, 
Sundays,  and  legal  public  holidays) 
from  the  date  of  receipt. 

(b)  USPTO  has  published  as  a  routine 
use,  for  all  systems  of  records 
containing  medical  records, 
consultations  with  an  individual's 
physician  or  psychologist  if,  in  the  sole 
judgment  of  USPTO,  disclosure  could 
have  an  adverse  effect  upon  the 
individual.  The  mandatory  waiting 
period  set  forth  in  paragraph  (a)  of  this 
section  will  permit  exercise  of  this 
routine  use  in  appropriate  cases.  USPTO 
will  pay  no  cost  of  any  such 
consultation. 

(c)  In  every  case  of  a  request  by  an 
individual  for  access  to  medical  records, 
the  Privacy  Officer  shall: 

(1)  Inform  the  individual  of  the 
waiting  period  prescribed  in  paragraph 
(a)  of  this  section; 

(2)  Obtain  the  name  and  address  of 
the  individual's  physician  and/or 
psychologist,  if  the  individual  consents 
to  give  them; 

(3)  Obtain  specific,  written  consent 
for  USPTO  to  consult  the  individual's 
physician  and/or  psychologist  in  the 
event  that  USPTO  believes  such 
consultation  is  advisable,  if  the 
individual  consents  to  give  such 
authorization; 

(4)  Obtain  specific,  written  consent 
for  USPTO  to  provide  the  medical 
records  to  the  individual's  physician  or 
psychologist  in  the  event  that  USPTO 
beheves  access  to  the  record  by  the 
individual  is  best  effected  under  the 
guidance  of  the  individual's  physician 
or  psychologist,  if  the  individual 
consents  to  give  such  authorization;  and 

(5)  Forward  the  individual's  medical 
record  to  USPTO's  medical  expert  for 
review  and  a  determination  on  whether 
consultation  with  or  transmittal  of  the 
medical  records  to  the  individual's 
physician  or  psychologist  is  warranted. 
If  the  consultation  with  or  transmittal  of 
such  records  to  the  individual's 
physician  or  psychologist  is  determined 
to  be  warranted,  USPTO's  medical 
expert  shall  so  consult  or  transmit, 
whether  or  not  such  a  consultation  or 
transmittal  occurs.  USPTO's  medical 
officer  shall  provide  instruction  to  the 
Privacy  Officer  regarding  the  conditions 
of  access  by  the  individual  to  his  or  her 
medical  records. 

(d)  If  an  individual  refuses  in  writing 
to  give  the  names  and  consents  set  forth 
in  paragraphs  (c)(2)  through  (c)(4)  of  this 
section  and  USPTO  has  determined  that 


disclosure  could  have  an  adverse  effect 
upon  the  individual.  USPTO  shall  give 
the  individual  access  to  said  records  by 
means  of  a  copy,  provided  without  cost 
to  the  requester,  sent  registered  mail 
return  receipt  requested. 

§  102.27     Pi-ocedures  for  making  requests 
for  correction  or  amendment. 

(a)  Any  individual,  regardless  of  age, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence  into  the  United 
States  may  submit  a  request  for 
correction  or  amendment  to  USPTO. 
The  request  should  be  made  either  in 
person  or  by  mail  addressed  to  the 
Privacy  Officer  who  processed  the 
individual's  request  for  access  to  the 
record,  and  to  whom  is  delegated 
authority  to  make  initial  determinations 
on  requests  for  correction  or 
amendment.  The  office  of  the  Privacy 
Officer  is  open  to  the  public  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday  (excluding  legal 
public  holidays). 

(b)  Requests  submitted  bv  mail  should 
include  the  words  "PRIVACY  ACT 
REQUEST"  in  capital  letters  at  the  top 
of  the  letter  and  on  the  face  of  the 
envelope.  Any  request  which  is  not 
addressed  as  specified  in  paragraph  (a) 
of  this  section  or  which  is  not  marked 

as  specified  in  this  paragraph  will  be  so 
addressed  and  marked  by  USPTO 
personnel  and  forwarded  immediately 
to  the  Privacy  Officer.  A  request  which 
is  not  properly  addressed  by  the 
individual  will  not  be  deemed  to  have 
been  "received"  for  purposes  of 
measuring  the  time  period  for  response 
until  actual  receipt  by  the  Privacy 
Officer.  In  each  instance  when  a  request 
so  forwarded  is  received,  the  Privacy 
Officer  shall  notify  the  individual  that 
his  or  her  request  was  improperly 
addressed  and  the  date  the  request  was 
received  at  the  proper  address. 

(c)  Since  the  request,  in  all  cases,  will 
follow  a  request  for  access  under 

§  102.25,  the  individual's  identity  will 
be  established  by  his  or  her  signatiire  on 
the  request  and  use  of  the  USPTO 
control  niunber  assigned  to  the  request. 

(d)  A  request  for  correction  or 
amendment  should  include  the 
following: 

(1)  Specific  identification  of  the 
record  sought  to  be  corrected  or 
amended  (for  example,  description, 
title,  date,  paragraph,  sentence,  line  and 
words); 

(2)  The  specific  wording  to  be  deleted, 
if  any; 

(3)  The  specific  wording  to  be 
inserted  or  added,  if  any,  and  the  exact 
place  at  which  to  be  inserted  or  added: 
and 
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(4)  A  statement  of  the  basis  for  the 
requested  correction  or  amendment, 
with  all  available  supporting  documents 
and  materials  which  substantiate  the 
statement.  The  statement  should 
identify  the  criterion  of  the  Act  being 
invoked,  that  is,  whether  the 
information  in  the  record  is 
unnecessary,  inaccurate,  irrelevant, 
untimely  or  incomplete. 

§  1 02.28     Review  of  requests  for  correction 

or  amendment. 

(aKl)(i)  Not  later  than  ten  working 
days  (i.e.,  excluding  Saturdays,  Sundays 
and  legal  public  holidays)  after  receipt 
of  a  request  to  correct  or  amend  a 
record,  the  Privacy  Officer  shall  send  an 
acknowledgment  providing  an  estimate 
of  time  within  which  action  will  be 
taken  on  the  request  and  asking  for  such 
further  information  as  may  be  necessary 
to  process  the  request.  The  estimate  of 
time  may  take  into  accoimt  unusual 
circumstances  as  described  in 
§  102.25(a).  No  acknowledgment  will  be 
sent  if  the  request  can  be  reviewed, 
processed,  and  the  individual  notified 
of  the  results  of  review  (either 
compliance  or  denial)  within  the  ten 
working  days.  Requests  filed  in  person 
will  be  acknowledged  in  writing  at  the 
time  submitted. 

(ii)  If  the  Privacy  Officer  fails  to  send 
the  acknowledgment  within  ten  working 
days,  as  provided  in  paragraph  (a)(l)(i) 
of  this  section,  the  requester  may  ask  the 
General  Counsel  to  take  corrective 
action.  No  failure  of  the  Privacy  Officer 
to  send  an  acknowledgment  shall  confer 
administrative  finality  for  pxuposes  of 
judicial  review. 

(2)  Promptly  after  acknowledging 
receipt  of  a  request,  or  after  receiving 
such  further  information  as  might  have 
been  requested,  or  cifter  arriving  at  a 
decision  within  the  ten  working  days, 
the  Privacy  Officer  shall  either: 

(i)  Make  the  requested  correction  or 
amendment  and  advise  the  individual 
in  writing  of  such  action,  providing 
either  a  copy  of  the  corrected  or 
amended  record  or  a  statement  as  to  the 
means  whereby  the  correction  or 
amendment  was  effected  in  cases  where 
a  copy  cannot  be  provided  (for  example, 
erasure  of  information  from  a  record 
maintained  only  in  magnetically 
recorded  computer  files);  or 

(ii)  Inform  the  individual  in  writing 
that  his  or  her  request  is  denied  and 
provide  the  following  information: 

(A)  The  Privacy  Officer's  name  and 
title  or  position: 

(B)  The  date  of  the  denial: 

(C)  The  reasons  for  the  denial, 
including  citation  to  the  appropriate 
sections  of  the  Act  and  this  subpart:  and 


(D)  The  procedures  for  appeal  of  the 
denial  as  set  forth  in  §  102.29,  including 
the  address  of  the  General  Counsel. 

(3)  The  term  promptly  in  this  section 
means  within  thirty  working  days  (i.e., 
excluding  Saturdays,  Sundays,  and  legal 
public  holidays).  If  the  Privacy  Officer 
cannot  make  the  determination  within 
thirty  working  days,  the  individual  wall 
be  advised  in  writing  of  the  reason 
therefor  and  of  the  estimated  date  by 
which  the  determination  will  be  made. 

(b)  Whenever  an  individual's  record  is 
corrected  or  amended  pursuant  to  a 
request  by  that  individual,  the  Privacy 
Officer  shall  be  responsible  for  notifying 
all  persons  and  agencies  to  which  the 
corrected  or  amended  portion  of  the 
record  had  been  disclosed  prior  to  its 
correction  or  amendment,  if  an 
accounting  of  such  disclosure  required 
by  the  Act  was  made.  The  notification 
shall  require  a  recipient  agency 
maintaining  the  record  to  acknowledge 
receipt  of  the  notification,  to  correct  or 
amend  the  record,  and  to  apprise  any 
agency  or  person  to  which  it  had 
disclosed  the  record  of  the  substance  of 
the  correction  or  amendment. 

(c)  The  following  criteria  will  be 
considered  by  the  Privacy  Officer  in 
reviewing  a  request  for  correction  or 
amendment: 

(1)  The  sufficiency  of  the  evidence 
submitted  by  the  individual; 

(2)  The  factual  accuracy  of  the 
information; 

(3)  The  relevance  and  necessity  of  the 
information  in  terms  of  purpose  for 
which  it  was  collected: 

(4)  The  timeliness  and  currency  of  the 
information  in  light  of  the  purpose  for 
which  it  was  collected; 

(5)  The  completeness  of  the 
information  in  terms  of  the  purpose  for 
which  it  was  collected; 

(6)  The  degree  of  risk  that  denial  of 
the  request  could  unfairly  result  in 
determinations  adverse  to  the 
individual; 

(7)  The  character  of  the  record  sought 
to  be  corrected  or  amended;  and 

(8)  The  propriety  and  feasibility  of 
complying  with  the  specific  means  of 
correction  or  eunendment  requested  by 
the  individual. 

(d)  USPTO  will  not  undertake  to 
gather  evidence  for  the  individual,  but 
does  reserve  the  right  to  verify  the 
evidence  which  the  individual  submits. 

(e)  Correction  or  amendment  of  a 
record  requested  by  an  individual  will 
be  denied  only  upon  a  determination  by 
the  Privacy  Officer  that: 

(1)  The  individual  has  failed  to 
establish,  by  a  preponderance  of  the 
evidence,  the  propriety  of  the  correction 
or  amendment  in  light  of  the  criteria  set 
forth  in  paragraph  (c)  of  this  section; 


(2)  The  record  sought  to  be  corrected 
or  amended  is  part  of  the  official  record 
in  a  terminated  judicial,  quasi-judicial, 
or  quasi-legislative  proceeding  to  which 
the  individual  was  a  party  or 
participant: 

(3)  Tne  information  in  the  record 
sought  to  be  corrected  or  amended,  or 
the  record  sought  to  be  corrected  or 
amended,  is  the  subject  of  a  pending 
judicial,  quasi- judicial,  or  quasi- 
legislative  proceeding  to  which  the 
individual  is  a  party  or  participant; 

(4)  The  correction  or  amendment 
would  violate  a  duly  enacted  statute  or 
promulgated  regulation;  or 

(5)  The  individual  has  unreasonably 
failed  to  comply  with  the  procedural 
requirements  of  this  part. 

(f)  If  a  request  is  partially  granted  and 
partially  denied,  the  Privacy  Officer 
shall  follow  the  appropriate  procedures 
of  this  section  as  to  the  records  within 
the  grant  and  the  records  within  the 
denial. 

§102.29     Appeal  of  initial  adverse 
determination  on  correction  or  amendment 

(a)  When  a  request  for  correction  or 
amendment  has  been  denied  initially 
under  §  102.28,  the  individual  may 
submit  a  written  appeal  within  thirty 
working  days  (i.e.,  excluding  Saturdays, 
Sundays  and  legal  public  holidays)  after 
the  date  of  the  initial  denial.  When  an 
appeal  is  submitted  by  mail,  the 
postmark  is  conclusive  as  to  timeliness. 

(b)  An  appeal  should  be  addressed  to 
the  General  Counsel,  United  States 
Patent  and  Trademark  Office, 
Washington,  DC  20231.  An  appeal 
should  include  the  words  "PRIVACY 
APPEAL"  in  capital  letters  at  the  top  of 
the  letter  and  on  the  face  of  the 
envelope.  An  appeal  not  addressed  and 
marked  as  provided  herein  will  be  so 
marked  by  USPTO  personnel  when  it  is 
so  identified  and  will  be  forwarded 
immediately  to  the  General  Counsel.  An 
appeal  which  is  not  properly  addressed 
by  the  individual  will  not  be  deemed  to 
have  been  "received"  for  purposes  of 
measuring  the  time  periods  in  this 
section  until  actual  receipt  by  the 
General  Counsel.  In  each  instance  when 
an  appeal  so  forwarded  is  received,  the 
General  Counsel  shall  notify  the 
individual  that  his  or  her  appeal  was 
improperly  addressed  and  the  date 
when  the  appeal  was  received  at  the 
proper  address. 

(c)  The  individual's  appeal  shcdl 
include  a  statement  of  the  reasons  why 
the  initial  denial  is  believed  to  be  in 
error  and  USPTO's  control  number 
assigned  to  the  request.  The  appeal  shall 
be  signed  by  the  individual.  The  record 
which  the  individual  requests  be 
corrected  or  amended  and  all 
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correspondence  between  the  Privacy 
Officer  and  the  requester  will  be 
furnished  by  the  Privacy  Officer  who 
issued  the  initial  denial.  Although  the 
foregoing  normally  will  comprise  the 
entire  record  on  appeal,  the  General 
Counsel  may  seek  additional 
information  necessary  to  assure  that  the 
final  determination  is  fair  and  equitable 
and,  in  such  instances,  disclose  the 
additional  information  to  the  individual 
to  the  greatest  extent  possible,  and 
provide  an  opportunity  for  comment 
thereon. 

(d)  No  personal  appearance  or  hearing 
on  appeal  will  be  allowed. 

(e)  The  General  Counsel  shall  act 
upon  the  appeal  and  issue  a  final 
determination  in  writing  not  later  than 
thirty  working  days  (y.e.,  excluding 
Saturdays,  Sundays  and  legal  public 
holidays)  from  the  date  on  which  the 
appeal  is  received,  except  that  the 
General  Counsel  may  extend  the  thirty 
days  upon  deciding  that  a  fair  and 
equitable  review  cannot  be  made  within 
that  period,  but  only  if  the  individual  is 
advised  in  writing  of  the  reason  for  the 
extension  and  the  estimated  date  by 
which  a  final  determination  will  issue. 
The  estimated  date  should  not  be  later 
than  the  sixtieth  working  day  after 
receipt  of  the  appeal  unless  unusual 
circumstances,  as  described  in 

§  102.25(a),  are  met. 

(f)  If  the  appeal  is  determined  in  favor 
of  the  individual,  the  final 
determination  shall  include  the  specific 
corrections  or  amendments  to  be  made 
and  a  copy  thereof  shall  be  transmitted 
promptly  both  to  the  individual  and  to 
the  Privacy  Officer  who  issued  the 
initial  denial.  Upon  receipt  of  such  final 
determination,  the  Privacy  Officer 
promptly  shall  take  the  actions  set  forth 
in  §  102.28(a){2)(i)  and  (b). 

(g)  If  the  appeal  is  denied,  the  final 
determination  shall  be  transmitted 
promptly  to  the  individual  and  state  the 
reasons  for  the  denial.  The  notice  of 
final  determination  also  shall  inform  the 
individual  of  the  following: 

(1)  The  right  of  the  individual  under 
the  Act  to  file  a  concise  statement  of 
reasons  for  disagreeing  with  the  final 
determination.  The  statement  ordinarily 
should  not  exceed  one  page  and  USPTO 
reserves  the  right  to  reject  a  statement  of 
excessive  length.  Such  a  statement  shall 
be  filed  with  the  General  Coimsel.  It 
should  provide  the  USPTO  control 
number  assigned  to  the  request,  indicate 
the  date  of  the  final  determination  and 
be  signed  by  the  individual.  The 
General  Counsel  shall  acknowledge 
receipt  of  such  statement  and  inform  the 
individual  of  the  date  on  which  it  was 
received. 


(2)  The  facts  that  any  such 
disagreement  statement  filed  by  the 
individual  will  be  noted  in  the  disputed 
record,  that  the  purposes  and  uses  to 
which  the  statement  will  be  put  are 
those  applicable  to  the  record  in  which 
it  is  noted,  and  that  a  copy  of  the 
statement  will  be  provided  to  persons 
and  agencies  to  which  the  record  is 
disclosed  subsequent  to  the  date  of 
receipt  of  such  statement; 

(3)  The  fact  that  USPTO  will  append 
to  any  such  disagreement  statement 
filed  by  the  individual,  a  copy  of  the 
final  determination  or  summary  thereof 
which  also  will  be  provided  to  persons 
and  agencies  to  which  the  disagreement 
statement  is  disclosed;  and. 

The  right  of  the  individual  to  judicial 
review  of  the  final  determination  under 
5  U.S.C.  552a{g)(l)(A),  as  limited  by  5 
U.S.C.  552a(g)(5). 

(h)  In  making  the  final  determination, 
the  General  Counsel  shall  employ  the 
criteria  set  forth  in  §  102.28(c)  and  shall 
deny  an  appeal  only  on  the  grounds  set 
forth  in  §  102.28(e). 

(i)  If  an  appeal  is  partially  granted  and 
partially  denied,  the  General  Counsel 
shall  follow  the  appropriate  procediu^s 
of  this  section  as  to  the  records  within 
the  grant  and  the  records  within  the 
denial. 

(j)  Although  a  copy  of  the  final 
determination  or  a  summary  thereof  will 
be  treated  as  part  of  the  indi^dual's 
record  for  purposes  of  disclosxu-e  in 
instances  where  the  individual  has  filed 
a  disagreement  statement,  it  will  not  be 
subject  to  correction  or  amendment  by 
the  individual. 

(k)  The  provisions  of  paragraphs  (g)(1) 
through  {g)(3)  of  this  section  satisfy  the 
requirements  of  5  U.S.C.  552a(e)(3). 

§  102.30     Disclosure  ot  record  to  person 
other  than  the  individual  to  whom  It 
pertains. 

(a)  USPTO  may  disclose  a  record 
pertaining  to  an  individual  to  a  person 
other  than  the  individual  to  whom  it 
pertains  only  in  the  following  instances: 

(1)  Upon  written  request  by  the 
individual,  including  authorization 
under  §  102.25(f); 

(2)  With  the  prior  wTitten  consent  of 
the  individual: 

(3)  To  a  parent  or  legal  guardian 
under  5  U.S.C.  552a(h); 

(4)  When  required  by  the  Act  and  not 
covered  explicitly  bv  the  provisions  of 
5  U.S.C.  552a(b);  and 

When  permitted  under  5  U.S.C. 
552a(b)(l)  through  (12),  which  read  as 
follows:  1 

(i)  To  those  officers  and  employees  of 
the  agency  which  maintains  the  record 


'  5  U.S.C.  552a(b)(4)  has  no  application  within 
USPTO. 


who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(ii)  Required  under  5  U.S.C.  552; 

(iii)  For  a  routine  use  as  defined  in  5 
U.S.C.  552a(a)(7)  and  described  under  5 
U.S.C.  552a(e)(4)(D); 

(iv)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13; 

(v)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(vi)  To  the  National  Archives  and 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
Archivist  of  the  United  States  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value; 

(vii)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  agency 
which  maintains  the  record  specifying 
the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
record  is  sought; 

(viii)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if  upon  such  disclosure 
notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

(ix)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(x)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(xi)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

(xii)  To  a  consumer  reporting  agency 
in  accordance  with  section  3711(e)  of 
Title  31. 

(b)  The  situations  referred  to  in 
paragraph  (a)(4)  of  this  section  include 
the  following: 

(1)  5  U.S.C.  552a(c)(4)  requires 
dissemmation  of  a  corrected  or 
amended  record  or  notation  of  a 
disagreement  statement  by  USPTO  in 
certain  circumstances; 

(2)  5  U.S.C.  552a(d)  requires 
disclosure  of  records  to  the  individual 
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to  whom  they  pertain,  upon  request; 
and 

(3)  5  U.S.C.  552a(g)  authorizes  civil 
action  by  an  individual  and  requires 
disclosure  by  USPTO  to  the  court. 

(c)  The  Privacy  Officer  shall  make  an 
accounting  of  each  disclosure  by  him  of 
any  record  contained  in  a  system  of 
records  in  accordance  with  5  U.S.C. 
552a(c)  (1)  and  (2).  Except  for  a 
disclosure  made  under  5  U.S.C. 
552a(b){7),  the  Privacy  Officer  shall 
make  such  accounting  available  to  any 
individual,  insofar  as  it  pertains  to  that 
individual,  on  request  submitted  in 
accordance  with  §  102.24.  The  Privacy 
Officer  shall  make  reasonable  efforts  to 
notify  any  individual  when  any  record 
in  a  system  of  records  is  disclosed  to 
any  person  under  compulsory  legal 
process,  promptly  upon  being  informed 
that  such  process  has  become  a  matter 
of  public  record. 

§102.31     Fees. 

The  only  fees  to  be  charged  to  or 
collected  from  an  individual  under  the 
provisions  of  this  part  are  for 
duplication  of  records  at  the  request  of 
the  individual.  The  Privacy  Officer  shall 
charge  fees  for  duplication  of  records 
under  the  Act  in  the  same  way  in  which 
they  charge  duplication  fees  under 
§  102.11,  except  as  provided  in  this 
section. 

(a)  No  fees  shall  be  charged  or 
collected  for  the  following:  Search  for 
and  retrieval  of  the  records;  review  of 
the  records;  copying  at  the  initiative  of 
USPTO  without  a  request  ft-om  the 
individual;  transportation  of  records 
and  personnel:  and  first-class  postage. 

(b)  It  is  the  policy  of  USPTO  to 
provide  an  individual  with  one  copy  of 
each  record  corrected  or  amended 
pursuant  to  his  or  her  request  without 
charge  as  evidence  of  the  correction  or 
amendment. 

(c)  As  required  by  the  United  States 
Office  of  Personnel  Management  in  its 
published  regulations  implementing  the 
Act,  USPTO  will  charge  no  fee  for  a 
single  copy  of  a  personnel  record 
covered  by  that  agency's  Government- 
wide  published  notice  of  systems  of 

§102.32     Penalties. 

(a)  The  Act  provides,  in  pertinent 
part:  Any  person  who  knowingly  and 
willfully  requests  or  obtains  any  record 
concerning  an  individual  from  an 
agency  under  false  pretenses  shall  be 
guilty  of  a  misdemeanor  and  fined  not 
more  dian  $5,000.  (5  U.S.C.  552a(i)(3)). 

(b)  A  person  who  falsely  or 
fraudulently  attempts  to  obtEiin  records 
under  the  Act  also  may  be  subject  to 


prosecution  under  such  other  criminal 
statutes  as  18  U.S.C.  494,  495  and  1001. 


§102.33    General  exemptions. 

(a)  Individuals  may  not  have  access  to 
records  maintained  by  USPTO  but 
which  were  provided  by  another  agency 
which  has  determined  by  regulation  that 
such  information  is  subject  to  general 
exemption  under  5  U.S.C.  552a(j)'.  If 
such  exempt  records  are  within  a 
request  for  access,  USPTO  will  advise 
the  individual  of  their  existence  and  of 
the  name  and  address  of  the  soiu-ce 
agency.  For  any  further  information 
concerning  the  record  and  the 
exemption,  the  individual  must  contact 
that  source  agency. 

fb)  The  general  exemption  determined 
to  be  necessary  and  proper  with  respect 
to  systems  of  records  maintained  by 
USPTO,  including  the  parts  of  each 
system  to  be  exempted,  the  provisions 
of  the  Act  from  which  they  are 
exempted,  and  the  justification  for  the 
exemption,  is  as  follows:  Investigative 
Records — Contract  and  Gmnt  Frauds 
and  Employee  Criminal  Misconduct — 
COMMERCE/DEPT.-12.  Pursuant  to  5 
U.S.C.  552a(j)(2).  these  records  are 
hereby  determined  to  be  exempt  from 
all  provisions  of  the  Act,  except  5  U.S.C. 
552a  (b),  (c)  (1)  and  (2),  (e)(4)  (A) 
through  (F),  (e)  (6),  (7),  (9),  (10).  and 
(11),  and  (i).  These  exemptions  are 
necessary  iS  insure  the  proper  functions 
of  the  law  enforcement  activity,  to 
protect  confidential  sources  of 
information,  to  fulfill  promises  of 
confidentiality,  to  prevent  interference 
with  law  enforcement  proceedings,  to 
avoid  the  disclosure  of  investigative 
techniques,  to  avoid  the  endangering  of 
law  enforcement  personnel,  to  avoid 
premature  disclosure  of  the  knowledge 
of  criminal  activity  and  the  evidentiary 
bases  of  possible  enforcement  actions, 
and  to  maintain  the  integrity  of  the  law 
enforcement  process. 

§  1 02.34    Specific  exemptions. 

(a)(1)  Some  systems  of  records  under 
the  Act  which  are  maintained  by 
USPTO  contain,  from  time-to-time, 
material  subject  to  the  exemption 
appearing  at  5  U.S.C.  552a(k)(l),  relating 
to  national  defense  and  foreign  policy 
materials.  The  systems  of  records 
published  in  the  Federal  Register  by 
USPTO  which  are  within  this 
exemption  are:  COMMERCE/PAT-TM- 
6,  COMMERCE/PAT-TM-7, 
COMMERCE/PAT-TM-8,  COMMERCE/ 
PAT-TM-9. 

(2)  USPTO  hereby  asserts  a  claim  to 
exemption  of  such  materials  wherever 
they  might  appear  in  such  systems  of 
records,  or  any  systems  of  records,  at 
present  or  in  the  future.  The  materials 


would  be  exempt  from  5  U.S.C.  552a 
(c)(3),  (d),  (e)(1).  (e)(4)  (G),  (H).  and  (1), 
and  (f)  to  protect  materials  required  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  the  national  defense  and 
foreign  policy. 

(b)  The  specific  exemptions 
determined  to  be  necessciry  and  proper 
with  respect  to  systems  of  records 
maintained  by  USPTO,  including  the 
parts  of  each  system  to  be  exempted,  the 
provisions  of  the  Act  from  which  they 
are  exempted,  and  the  justification  for 
the  exemption,  are  as  follows: 

(l)(i)  Exempt  under  5  U.S.C. 
552a(k)(2).  The  systems  of  records 
exempt  (some  onily  conditionally),  the 
sections  of  the  Act  from  which 
exempted,  and  the  reasons  therefor  are 
as  follows: 

(A)  Investigative  Records — Contract 
and  Grant  Frauds  and  Employee 
Criminal  Misconduct— COMMERCE/ 
DEPT-12,  but  only  on  condition  that  the 
general  exemption  claimed  in 

§  102.33(b)(3)  is  held  to  be  invalid; 

(B)  Investigative  Records — Persons 
Within  the  Investigative  Jurisdiction  of 
USPTO— COMMERCE/DEPT-13; 

(C)  Litigation,  Claims  and 
Administrative  Proceeding  Records — 
COMMERCE/DEPT-1 4 ; 

(D)  Attorneys  and  Agents  Registered 
to  Practice  Before  the  Office — 
COMMERCE/PAT-TM-1 

(E)  Complaints,  Investigations  and 
Disciplinary  Proceedings  Relating  to 
Registered  Patent  Attorneys  and 
Agents— COMMERCE/PAT-TM-2;  and 

(F)  Non-Registered  Persons  Rendering 
Assistance  to  Patent  Applicants — 
COMMERCE/P  AT-TM-5 . 

(ii)  The  foregoing  are  exempted  from 
5  U.S.C.  552a  {c)(3),  (d),  (e)(1).  (e)(4)(G). 
(H),  and  (I),  and  (f)  The  reasons  for 
asserting  the  exemption  are  to  prevent 
subjects  of  investigation  from  frustrating 
the  investigatory  process,  to  insure  the 
proper  functioning  and  integrity  of  law 
enforcement  activities,  to  prevent 
disclosure  of  investigative  techniques, 
to  maintain  the  ability  to  obtain 
necessary^  information,  to  fulfill 
commitments  made  to  sources  to  protect 
their  identities  and  the  confidentiality 
of  information  and  to  avoid  endangering 
these  sources  and  law  enforcement 
personnel.  Special  note  is  taken  of  the 
fact  that  the  proviso  clause  in  this 
exemption  imports  due  process  and 
procedural  protections  for  the 
individual.  The  existence  and  general 
character  of  the  information  exempted 
will  be  made  known  to  the  individual 
to  whom  it  pertains. 

(2)(i)  Exempt  under  5  U.S.C. 
552a(k)(5).  The  systems  of  records 
exempt  (some  only  conditionally),  the 
sections  of  the  act  from  which 


exempted,  and  the  reasons  therefor  are 
as  follows: 

(A)  Investigative  Records — Contract 
and  Grant  Frauds  and  Employee 
Criminal  Misconduct— COMMERCE/ 
DEPT-12,  but  only  on  condition  that  the 
general  exemption  claimed  in 

§  102.33(b)(3)  is  held  to  be  invalid; 

(B)  Investigative  Records — Persons 
Within  the  Investigative  Jurisdiction  of 
USPTO— COMMERCE/DEPT-13;  and 

(C)  Litigation,  Claims,  and 
Administrative  Proceeding  Records — 
COMMERCE/DEPT-1 4 . 

(ii)  The  foregoing  are  exempted  from 
5  U.S.C.  552a  (c)(3),  (d).  (e)(1),  {e)(4)  (G), 
(H),  and  (I),  and  (f).  The  reasons  for 
asserting  the  exemption  are  to  maintain 
the  ability  to  obtain  candid  and 
necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
the  confidentiality  of  information,  to 
avoid  endangering  these  sources  and, 
ultimately,  to  facilitate  proper  selection 
or  continuance  of  the  best  applicants  or 
persons  for  a  given  position  or  contract. 
Special  note  is  made  of  the  limitation  on 
the  extent  to  which  this  exemption  may 
be  asserted.  The  existence  and  general 
character  of  the  information  exempted 
will  be  made  known  to  the  individual 
to  whom  it  pertains. 

(c)  At  the  present  time,  USPTO  claims 
no  exemption  under  5  U.S.C.  552a(k) 
(3).  (4).  (6)  and  (7). 

Appendix  to  Part  102— Systems  of 
Records  \oticed  by  Other  Federal 
Agencies  '  and  Applicable  to  USPTO 
Records  and  Applicability  of  This  Part 
Thereto 


Category  of  records 


II 


Federal  Personnel 

Records. 
Federal  Employee 

Compensation  Act 

Program. 
Equal  Employment 

Opportunity  Appeal 

Complaints 
Formal  Complaints/ 

Appeals  of  Adverse 

Personnel  Actions. 


Ottier  Federal  agency 


Office  of  Personnel 
Management.2 

Department  of 
Labor.3 

Equal  Employment 
Opportunity  Com- 
mission." 

Merit  Systems  Pro- 
tection Board.5 


'  Other  than  systems  of  records  noticed  by 
the  Department  of  Commerce.  Where  the  sys- 
tem of  records  applies  only  to  USPTO.  these 
regulations  apply.  Where  the  system  of 
records  applies  generally  to  components  of 
the  Department  of  Commerce,  the  regulations 
of  that  department  attach  at  the  point  of  any 
denial  for  access  or  for  correction  or  amend- 
ment. 

2  The  provisions  of  this  part  do  not  apply  to 
these  records  covered  by  notices  of  systems 
of  records  published  by  the  Office  of  Per- 
sonnel Management  for  all  agencies.  The  reg- 
ulations of  0PM  alone  apply. 


3  The  provisions  of  this  part  apply  only  ini- 
tially to  these  records  covered  by  notices  of 
systems  of  records  published  by  the  U.S.  De- 
partment of  Labor  for  all  agencies.  The  regula- 
tions of  that  department  attach  at  the  point  of 
any  denial  for  access  or  for  correction  or 
amendment. 

"  The  provisions  of  this  part  do  not  apply  to' 
these  records  covered  by  notices  of  systems 
of  records  published  by  the  Equal  Employment 
Opportunity  Commission  for  all  agencies.  The 
regulations  of  the  Commission  alone  apply. 

5  The  provisions  of  this  part  do  not  apply  to 
these  records  covered  by  notices  of  systems 
of  records  published  by  the  Ment  Systems 
Protection  Board  for  all  agencies.  The  regula- 
tions of  the  Board  alone  apply. 

Dated:  June  29.  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[PR  Doc.  00-17031  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  17 

RIN1018-AG28 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Designation  o' 
Critical  Habitat  for  the  Zayante  Band 
Winged  Grasshopper 

agency:  risn  ana  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Zayante  band-winged  grasshopper 
[Trimerotropis  infantilis)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  propose  designation 
of  critical  habitat  within  an 
approximately  4,230-hectare  (10,560- 
acre)  area  occupied  by  the  Zayante 
band-winged  grasshopper  in  Santa  Cruz 
County,  California. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  The 
primary  elements  of  critical  habitat  for 
the  Zayante  band-winged  grasshopper 
are  those  habitat  components  that  are 
essential  for  the  primary  physical  and 
biological  needs  of  the  species.  These 
needs  include:  food,  water,  sunlight,  air, 
minerals  and  other  nutritional  or 
physiological  needs;  cover  or  shelter; 
sites  for  breeding  and  reproduction  and 
dispersal;  protection  from  disturbance; 
and  habitat  that  is  representative  of  the 
historical  geographic  and  ecological 


distribution  of  the  Zayante  band-winged 
grasshopper. 

If  this  proposed  rule  is  made  final, 
section  7  of  the  Act  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicit  data  and  comments  from  the 
public  on  all  aspects  of  this  proposal, 
including  data  on  the  economic  and 
other  impacts  of  the  designation.  We 
may  revise  this  proposal  to  incorporate 
or  address  new  information  received 
during  the  comment  period. 
DATES:  We  will  accept  comments  from 
all  interested  parties  until  September  5, 
2000.  Public  hearing  requests  must  be 
received  by  August  21,  2000. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

1 .  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service.  Ventura 
Fish  and  Wildlife  Office,  2493  Portola 
Road,  Suite  B.  Ventura,  California 
93003. 

2.  You  may  hand-deliver  written 
comments  to  our  Ventura  Office,  2493 
Portola  Road.  Suite  B,  Ventura. 
California. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fwlgrasshopper@rl  .fws.gov. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hoiu-s  at  the  Ventura  Fish  and  Wildlife 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Noda,  Field  Supervisor.  Ventura 
Fish  and  Wildlife  Office.  805/644-1766. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Zayemte  band-winged 
grasshopper  {Trimerotropis  infantilis), 
Order  Orthoptera  and  Family  Acrididae. 
was  first  described  from  near  Mount 
Hermon  in  the  Santa  Cruz  Mountains. 
Santa  Cruz  County,  California,  in  1984 
(Rentz  and  Weissman  1984).  The  body 
and  forewings  of  the  Zayante  band- 
winged  grasshopper  are  pale  gray  to 
light  brown  with  dark  cross-bands  on 
the  forewings.  The  basal  area  of  the 
hindwings  is  pale  yellow  with  a  faint 
thin  band.  The  hind  tibiae  (lower  legs) 
are  blue,  and  the  eyes  have  bands 
around  them.  Males  ran^e  in  length 
from  13.7  to  17.2  milliniHiers  (min)  (0.54 
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to  0.68  inches  (in.));  females  are  larger, 
ranging  in  length  from  19.7  to  21.6  mm 
(0.78  to  0.85  in.)  (Otte  1984;  Rentz  and 
Weissman  1984).  The  Zayante  band- 
winged  grasshopper  is  most  similar  in 
appearance  to  T.  occulans  and  T. 
koebelei;  neither  of  these  species  is 
known  from  the  Santa  Cruz  Mountains 
(Otte  1984;  Rentz  and  Weissman  1984). 
Trimerotropis  thalassica  and  T. 
pallidipennis  pallidipennis  have  been 
observed  in  the  vicinity  of  Zayante 
band-winged  grasshopper,  but  are 
morphologically  distinct  from  it  and 
appear  to  prefer  different  microhabitats 
(Rentz  and  Weissman  1984;  Arnold 
1999a,b). 

The  flight  season  for  adult  Zayante 
band-winged  grasshopper  extends  from 
late  May  through  October  with  peak 
activity  during  July  and  August  (White. 
in  litt.  1993;  Morgan,  in  litt.  1994; 
Arnold  1999a,b).  Specimens  have  been 
collected  as  late  as  November  4  (Arnold 
1999a).  When  flushed,  individuals 
generally  fly  1  to  2  meters  (m)  (3  to  7 
feet  (ft)),  producing  a  buzzing  sound 
while  in  flight  (Rentz  and  Weissman 
1984).  Band-winged  grasshoppers  often 
alight  on  bare  ground,  and  are 
conspicuous  in  flight  because  of  the 
color  of  the  hind  wings  and  the  buzzing 
sound  made  by  the  wings  (Borror  et  al. 
1976).  No  additional  information  on  the 
life  cycle  of  this  species  is  available. 

The  Zayante  band-winged 
grasshopper  is  known  only  from  Santa 
Cruz  County,  California.  The  species 
was  described  in  1984  from  specimens 
collected  in  1977  on  sparsely  vegetated 
sandy  soil  above  the  Olympia  Sand 
Quarry.  Between  1989  and  1994, 
Zayante  band-winged  grasshoppers 
were  found  at  10  of  39  sites  sampled 
during  two  independent  surveys  near 
the  communities  of  Ben  Lomond, 
Felton,  Mount  Hermon,  Zayante,  and 
Scotts  Valley,  California  (Hovore  1996; 
USFWS  1998). 

Little  is  known  of  the  historical 
distribution  of  the  species.  A  review  of 
museum  specimens  yielded  Zayante 
band- winged  grasshoppers  from  "Santa 
Cruz  Mountains,  no  date",  "Alma, 
1928",  "Felton,  1959",  and  "Santa  Cruz, 
1941"  (Rentz  and  Weissman  1984).  No 
subsequent  collections  have  been 
recorded  that  substantiate  the  existence 
of  a  population  in  the  vicinity  of  Alma. 
Furthermore,  the  town  of  Alma  is 
currently  beneath  a  reservoir,  and  the 
cited  specimens  caimot  be  located  in  the 
listed  depository  for  verification  (  D. 
Weissman,  California  Academy  of 
Sciences,  pers.  comm.  1994,  2000). 
Therefore,  because  no  specific  location 
or  habitat  descriptions  accompanied 
these  historic  specimens,  they  were  not 


considered  in  our  assessment  of  the 
current  range  and  status  of  the  species. 

The  Zayante  band-winged 
grasshopper  occurs  in  association  with 
the  Zayante  soil  series  (USDA  Soil 
Conservation  Service  1980).  The 
Zayante  soils  in  the  vicinity  of  the 
communities  of  Ben  Lomond,  Felton, 
Mount  Hermon,  Zayante,  and  Scotts 
Valley  are  dominated  by  maritime  coast 
range  ponderosa  pine  (Pinus  ponderosa) 
forest  and  northern  maritime  chaparral 
(Griffin  1964;  Holland  1986).  The 
distributions  of  these  two  plant 
communities  overlap  to  form  a  complex 
and  intergrading  mosaic  of  commimities 
variously  referred  to  as  ponderosa  sand 
parkland,  ponderosa  pine  sand  hills, 
and  silver-leafed  manzanita 
(Arctostaphylos  silvicola)  mixed 
chaparral.  These  conununities  are 
collectively  referred  to  as  "Zayemte  sand 
hills  habitat"  and  harbor  a  diversity  of 
rare  and  endemic  plant  species  (Thomas 
1961;  Griffin  1964;  Morgan  1983).  A 
imique  habitat  within  the  Zayante  sand 
hills  is  sand  parkland,  characterized  by 
sparsely  vegetated,  sandstone- 
dominated  ridges,  and  saddles  that 
support  scattered  ponderosa  pines  and  a 
wide  array  of  aiuiual  and  perennial 
herbs  and  grasses. 

The  role  of  landscape-level  processes, 
including  hydrology,  seed  dispersal, 
succession,  fire,  and  other  disturbances, 
in  forming  Zayante  sand  hills  habitats  is 
poorly  understood.  Historically,  the 
Zayante  sand  hills  included  a 
continually  changing  pattern  of  habitat 
patches,  each  with  specific  disturbance 
histories,  sizes,  and  species 
compositions.  At  any  one  time,  patches 
of  all  possible  stages  of  succession  may 
be  present  (Lee  1994).  Populations  of 
the  Zayante  band-winged  grasshopper 
evolved  within  this  dynamic  landscape 
and  most  likely  are  adapted  to 
disturbance  and  change. 

The  habitat  of  the  Zayante  band- 
winged  grasshopper  was  originally 
described  as  "sandy  substrate  sparsely 
covered  with  Lotus  and  grasses  at  the 
base  of  pines"  (Rentz  and  Weissman 
1984).  All  of  the  locations  where 
grasshoppers  were  found  during  siirveys 
completed  between  1989  and  1994  were 
on  Zayante  soils.  The  habitat  at  these 
sites  was  consistently  described  as  a 
sparsely  vegetated  sandy  substrate  or 
sand  parkland  (White,  in  litt.  1993; 
Morgan,  in  litt.  1994).  In  1997,  at  the 
time  of  the  listing  of  this  species,  all  of 
its  known  locations  occurred  within  7 
discrete  areas  of  sand  parkland  habitat 
as  characterized  by  Lee  (1994).  Recent 
studies  indicated  that  the  Zayante  band- 
winged  grasshopper  occurs  primarily  in 
early  successional  sand  parkland  with 
widely  scattered  tree  and  shrub  cover. 


extensive  areas  of  bare  or  sparsely 
vegetated  ground,  loose  sand,  and 
relatively  flat  relief  (Hovore  1996; 
Arnold  1999a,  b).  However,  Zayante 
band-winged  grasshoppers  have  also 
recently  been  observed  in  areas  with  a 
well-developed  ground  cover  and  in 
areas  with  sparse  chaparral  mixed  with 
patches  of  grasses  and  forbs  (Hovore 
1996;  Arnold  1999a,  b),  indicating  that 
Zayante  band- winged  grasshoppers  are 
not  restricted  solely  to  sand  parkland. 

The  primary  threat  to  the  Zayante 
band-winged  grasshopper  is  loss  of 
habitat.  Historically,  approximately 
2,533  ha  (6,265  ac)  of  Zayante  sand  hills 
habitat  occurred  in  Santa  Cruz  County. 
Over  40  percent  of  the  Zayante  sand 
hills  habitat,  and  60  percent  of  the  sand 
parkland  within  that  habitat,  is 
estimated  to  have  been  lost  or  altered 
due  to  human  activities.  These  activities 
include:  sand  mining,  urban 
development,  recreational  activities, 
and  agriculture  (Marangio  and  Morgan 
1987;  Lee  1994;  R.  Morgan,  pers.  comm. 
1992).  Approximately  200  to  240 
hectares  (ha)  (500  to  600  acres  (ac))  of 
sand  parkland  existed  historically 
(Marangio  and  Morgan  1987).  By  1986, 
only  100  ha  (250  ac)  of  sand  parkland 
remained  intact  (Marangio  and  Morgan 
1987).  By  1992,  sand  parkland  was 
reportedly  reduced  to  only  40  ha  (100 
ac)  (Morgan,  pers.  conun.  1992).  A  more 
recent  assessment  revised  that  estimate 
up  to  78  ha  (193  ac),  largely  because  of 
identification  and  inclusion  of 
additional,  lower-quality  sand  parkland 
(Lee  1994). 

The  disruption  of  natural  landscape- 
level  processes  may  also  be  resulting  in 
shifts  in  plant  communities,  which  has 
reduced  the  extent  and  quality  of  habitat 
available  for  the  Zayante  band-winged 
grasshopper.  For  example,  active 
suppression  of  fire  has  resulted  in  the 
encroachment  of  mixed  evergreen  forest 
into  ponderosa  pine  forest  (Marangio 
1985).  Increase  shading  from  the  mixed 
evergreen  forest  appears  to  restrict  the 
use  of  areas  by  the  Zayante  band-winged 
grasshopper  and  results  in  lower 
population  numbers  (Sculley.  USFWS, 
pers.  observation  1999).  Historically, 
fires  would  have  burned  in  this  area  and 
resulted  in  areas  with  more  exposure  to 
simlight.  In  addition,  nonnative  plant 
species,  including  Portuguese  broom 
[Cystisus  striatus)  and  sea  fig 
(Carpobrotus  chilensis),  are  out- 
competing  native  species  and 
encroaching  on  sites  occupied  by  the 
Zayante  band-winged  grasshopper 
(Rigney  1999).  Pesticides  and  over- 
collection  are  also  recognized  as 
potential  threats  to  the  Zayante  band- 
winged  grasshopper  (USFWS  1998). 


Previous  Federal  Action 

On  July  16,  1992,  Dr.  David 
Weissman,  of  the  California  Academy  of 
Sciences,  petitioned  us  to  list  the 
Zayante  band-v»:inged  grasshopper  as  an 
endangered  species.  During  our  status 
review  of  the  Zayante  band-winged 
grasshopper,  we  examined  the  available 
literature  and  data  on  the  species'  life 
history,  ecology,  locality  records,  and 
range.  Sources  of  information  on  the 
status  of  and  threats  to  the  Zayante 
band-winged  grasshopper  included 
reports  supplied  by  proponents  of  the 
listing,  plans  supplied  by  reviewing 
agencies  for  development  projects,  and 
published  and  unpublished  data  from 
scientists  with  expertise  on  the  species 
and  its  habitat  needs. 

On  May  10,  1994,  we  published  a 
proposed  rule  in  the  Federal  Register 
(59  PR  24112)  to  list  the  Zayante  band- 
winged  grasshopper  and  two  other 
insect  species  as  endangered.  The 
proposed  rule  constituted  the  final 
finding  for  the  petitioned  actions  for  the 
Zayante  band-winged  grasshopper  in 
accordance  with  section  4(b)(3){B)(ii)  of 
the  Act.  Publication  of  the  proposed 
rule  opened  a  60-day  public  comment 
period  through  July  11,  1994,  to  allow 
submission  of  new  and  additional 
information  on  the  species  and  written 
comments  from  the  public.  We  held  a 
public  hearing  on  July  18,  1994,  in 
Santa  Cruz,  California,  that  included 
presentations  of  oral  testimony  and 
written  comments.  We  published  a 
notice  on  September  1,  1994  (59  PR 
45254)  reopening  the  public  comment 
period  through  October  31,  1994,  to 
allow  submission  of  additional 
comments  and  information  concerning 
the  proposed  rule. 

Using  information  received  during  the 
cited  public  comment  periods,  we 
published  a  final  rule  on  January  24, 
1997  (62  FR  3616),  determining  the 
Zayante  band-winged  grasshopper  and 
Mount  Hermon  June  beetle  [Polyphylla 
barbata).  both  occurring  within  the 
Zayante  sand  hills  habitat,  to  be 
endangered  species.  At  the  time  of 
listing,  we  concluded  that  designation 
of  critical  habitat  for  the  Zayante  band- 
winged  grasshopper  was  not  prudent 
because  such  designation  would  not 
benefit  the  species  since  all  known 
populations  of  the  species  occur  on  non- 
Federal  lands  where  Federal 
involvement  in  land-use  activities 
would  not  generally  occur.  On 
September  30,  1997,  we  made  a  draft 
recovery  plan  for  the  Zayante  band- 
winged  grasshopper.  Mount  Hermon 
June  beetle,  and  three  plants  (Ben 
Lomond  spineflower  [Chorizanthe 
pungens  var.  hartwegiana),  Ben  Lomond 
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wallflower  {Erysimum  teretifolium),  and 
Scotts  Valley  spineflower  (Chorizanthe 
robusta  var.  hartwegii)]  available  for 
public  comment  (62  FR  51126).  We 
published  the  final  recovery  plan  in 
September  1998. 

On  March  4,  1999.  the  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  Court  of 
California  against  the  U.S.  Fish  and 
Wildlife  Service  and  Bruce  Babbitt, 
Secretary  of  the  Department  of  the 
Interior,  for  failure  to  designate  critical 
habitat  for  seven  species:  the  Alameda 
whipsnake  [MasUcophis  lateralis 
euryxanthus),  the  Zayante  band-winged 
grasshopper,  the  Morro  shoulderband 
snail  [Helminthoglypta  walkeriana],  the 
arroyo  southwestern  toad  [Bufo 
microscaphus  calif ornicus),  the  San 
Bernardino  kangaroo  rat  (Dipodomys 
merriami  parvus),  the  spectacled  eider 
(Somateria  fischeri).  and  the  Steller's 
eider  [Polysticta  steUeri)  [Southwest 
Center  for  Biological  Diversity  v.  U.S. 
Fish  and  Wildlife,  CIV  99-1003  MMC). 
On  November  5,  1999,  William  Alsup, 
U.S.  District  Judge,  dismissed  the 
plaintiffs'  lawsuit  according  to  a 
settlement  agreement  entered  into  by 
the  parties.  Publication  of  this  proposed 
rule  is  consistent  with  that  settlement 
agreement. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  fi-om  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 


habitat,  provided  the  exclusion  win  noi 
result  in  extinction  of  the  species. 

Designation  of  critical  haoitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
features  that  are  essential  for 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 
considerations  or  protection,  and  may 
provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified.  Critical  habitat  receives 
protection  fi-om  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensure  that  any  action  they  authorize, 
fund,  or  carry  out  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In  50 
CFR  402.02,  "jeopardize  the  continued 
existence"  (of  a  species)  is  defined  as 
engaging  in  an  activity  likely  to  result  in 
an  appreciable  reduction  in  the 
likelihood  of  survival  and  recovery  of  a 
listed  species.  "Destruction  or  adverse 
modification"  (of  critical  habitat)  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species  for  which 
critical  habitat  was  designated.  Thus, 
the  definitions  of  "jeopardy"  to  the 
species  and  "adverse  modification"  of 
critical  habitat  are  nearly  identical. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery,  conservation  and  management 
plans,  and  through  section  7 
consultations  and  section  10  permits. 
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This  critical  habitat  designation 
identifies  an  area  that  has  features  that 
are  essential  to  the  conservation  of  the 
Zayante  band-winged  grasshopper  and 
that  may  require  special  management 
considerations  or  protection.  The 
proposed  critical  habitat  contains  a 
mosaic  of  habitats  that  provide 
breeding,  foraging,  sheltering,  and  living 
spaces  for  the  grasshopper. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  Zayante  band-winged 
grasshopper,  we  included  data  from 
research  and  surveys  published  in  peer- 
reviewed  articles  and  unpublished 
reports,  data  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits,  data  from  monitoring  reports 
required  for  incidental  take  permits 
under  section  10(a)(1)(B)  of  the  Act,  soil 
maps,  and  the  recovery  criteria  outlined 
in  the  recovery  plan  (USFWS  1998).  The 
area  we  are  proposing  to  designate  as 
critical  habitat  currently  provides  those 
habitat  components  essential  for  the 
primary  biological  needs  of  the  Zayante 
band-winged  grasshopper,  as  defined  by 
the  primary  constituent  elements,  and 
maintains  the  ecosystem  functions. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
featvu^es  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species.  These  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  and  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
protection  from  disturbance;  and 
habitats  that  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  for 
the  Zayante  band-winged  grasshopper 
are  those  physical  and  biological 
features  that  provide  conditions  that  are 
essential  for  the  primary  biological 
needs  of  thermoregulation,  foraging, 
sheltering,  reproduction,  and  dispersal. 
The  primary  constituent  elements  are: 
(a)  The  presence  of  Zayante  soils,  (b)  the 
occurrence  of  Zayante  sand  hills  habitat 
and  the  associated  plant  species,  and  (c) 
certain  microhabitat  conditions, 
including  areas  that  receive  large 
amounts  of  sunlight,  widely  scattered 


tree  and  shrub  cover,  bare  or  sparsely 
vegetated  ground,  and  loose  semd 
(Arnold  1999a,  b).  Zayante  sand  hills 
habitat  is  often  chciracterized  by  plant 
species  associated  with  ponderosa  pine 
sand  parkland  and/or  silverleaf 
manzanita  mixed  chaparral  as  described 
by  Marangio  (1985)  and  Lee  (1994). 
Plant  species  that  may  occur  within  the 
boundaries  include,  but  are  not  limited 
to:  ponderosa  pine,  silver-leafed 
manzanita,  California  lilac  (Ceonothus 
sp.),  Adenostoma  sp.,  yerba  santa 
[Eriodictyon  sp.),  sandwort  (Minuartia 
sp.),  pussypaws  {Calyptridium 
umbellatum),  monkeyflower  {Mimulus 
rattanii),  miniature  lupine  [Lupinis 
bicolor),  gilia  [Gilia  tenui flora). 
California  aster  (Lessingia  filaginifolia], 
Ben  Lomond  buckwheat  (Eriogonum 
nudum  ssp.  decurrens),  Ben  Lomond 
wallflower,  and  Ben  Lomond 
spineflower  (Lee  1984;  USFWS  1998; 
McGraw  in  litt.  1999).  Of  these  plant 
species,  Ben  Lomond  wallflower  and 
Ben  Lomond  spineflower  are  also 
federally  endangered  and  are  addressed 
within  the  same  recovery  plan  as  the 
Zayjmte  band-winged  grasshopper  and 
the  Mount  Hermon  June  beetle. 

Areas  where  siuT/eys  for  Zayante 
band-winged  grasshopper  have  not  been 
conducted,  but  are  adjacent  or 
contiguous  with  known  occupied 
habitat,  are  also  essential  to  the  species. 
Not  only  is  there  a  potential  that  these 
areas  contain  grasshoppers,  the  areas  are 
necessary  because  they:  (1)  Provide  and 
maintain  the  ecosystem  functions, 
including,  but  not  limited  to,  hydrologic 
processes,  succession,  seed  dispersal, 
and  natural  disturbance  regimes, 
necessary  to  support  populations  of  the 
Zayante  band-winged  grasshopper;  (2) 
provide  a  means  of  connecting  occupied 
areas  so  that  the  deleterious  effects  of 
isolation  are  minimized;  and  (3) 
increase  the  area  available  to  the  species 
in  case  of  localized,  random 
catastrophic  events,  thus  decreasing  the 
potential  for  extirpation  of  populations. 
As  successional  changes  occur  over 
time,  these  adjacent  areas  will  also 
provide  the  grasshopper  with  suitable 
habitat. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  identify  areas  essential 
for  the  conservation  of  the  species,  we 
evaluated  information  on  Zayante  soils, 
plant  communities  associated  with 
these  soils,  and  the  distribution,  life 
history,  and  habitat  requirements  of  the 
Zayante  band-winged  grasshopper. 
Using  a  geographic  information  system 
(CIS),  maps  of  the  Zayante  soil  series 
were  generated.  We  determined  that 
published  maps  of  the  Zayante  soil 


series  were  imprecise  for  ovir  needs  and 
did  not  always  account  for  gradients 
between  soil  types.  Therefore,  a  60-m 
(200-ft)  zone  was  mapped  around  the 
soils  to  account  for  possible 
inaccuracies  in  the  current  maps.  We 
arrived  at  a  60-m  zone  based  on 
recommendations  by  the  Natural 
Resources  Conservation  Service  (NRCS), 
the  agency  familiar  with  the  techniques 
used  to  map  soils  and  the  distribution 
of  Zayante  soils  (R.  Casale,  NRCS, 
USDA,  pers  comm.  2000). 

Next,  the  known  locations  of  the 
Zayante  band-winged  grasshopper  were 
overlaid  on  the  map  of  Zayante  soil 
series.  Areas  considered  occupied  by 
the  grasshopper,  and  included  within 
the  boundaries  of  critical  habitat,  are 
areas  where  grasshoppers  have  been 
located  and  areas  with  Zayante  soils 
that  were  adjacent  to  or  contiguous  with 
known  locations  of  the  grasshopper. 
These  contiguous  and  adjacent  areas 
were  included  in  order  to  create  patches 
large  enough  in  size  to  maintain 
ecosystem  functions  and  to  coimect 
habitat  patches  into  a  larger  area  so  that 
populations  do  not  become  isolated  and 
localized  random  or  catastrophic  events 
do  not  cause  smaller  populations  to  be 
extirpated.  Over  time,  as  succession 
occurs  and  vegetation  encroaches  on 
areas  currently  inhabited  by  the  Zayante 
band-winged  grasshopper,  populations 
may  disperse  into  these  adjacent 
patches  of  habitat. 

We  considered  sites  identified  in  the 
recovery  plan  as  important  for  the 
recovery  of  the  Zayante  band-winged 
grasshopper.  While  recovery  units  were 
not  specifically  described,  the  recovery 
plan  recommends  protecting  the  7 
discrete  areas  of  sand  parkland  (Lee 
1994),  containing  the  10  sites  occupied 
by  the  species,  as  one  criterion  for 
down-listing  to  threatened  status.  These 
seven  areas  were  included  within  the 
boundaries  of  the  proposed  critical 
habitat.  Additional  areas  were  also 
included  that  have  the  constituent 
elements  for  the  species,  because  new 
information  about  the  range, 
distribution,  and  habitat  requirements  of 
the  Zayante  band-winged  grasshopper 
indicates  that  the  species  occupies  areas 
that  are  outside  of  these  seven  discrete 
areas  and  that  are  not  considered  sand 
parkland.  Furthermore,  sand  hills 
habitat  adjacent  and  contiguous  with 
these  seven  areas  is  essential  to 
maintain  landscape  level  processes. 

We  determined  that  approximately 
3,620  ha  (8,700  ac)  of  Zayante  soils  are 
scattered  throughout  Santa  Cruz  County. 
The  soils  occur  from  west  of  the 
community  of  Bonny  Doon  east  to 
Corralitos,  and  from  the  northern 
portion  of  Wilder  Ranch  State  Park 
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north  to  the  communities  of  Boulder 
Creek,  Lompico,  and  Zayante.  Several 
patches  are  also  located  near  the  City  of 
Scotts  Valley.  The  largest  cluster  of 
these  soils  occurs  between  Highways  9 
and  17,  surrounding  the  communities  of 
Scotts  Valley,  Zayante,  Lompicn,  Ben 
Lomond,  Felton,  and  Mount  Hermon. 
Surveyors  of  the  Zayante  band-winged 
grasshopper  have  focused  their  efforts  in 
this  region,  and,  at  present,  all  of  the 
known  locations  of  this  species  are  from 
this  region.  Zayante  soils  located  in  the 
eastern  portion  of  Santa  Cruz  County  in 
the  vicinity  of  Corralitos  do  not  support 
vegetation  characteristic  of  the  Zayante 
sand  hills  habitat. 

We  excluded  from  the  proposed 
critical  habitat  areas  that  have  not  been 
surveyed  for  the  Zayante  band-winged 
grasshopper  and  that  are  not  part  of  a 
continuous  corridor  of  Zayante  soils 
that  include  known  localities  of  the 
grasshopper.  Although  these  areas  have 
been  excluded,  we  recognize  that  they 
may  still  include  habitat  presently  or 
historically  occupied  by  the  Zayante 
band-winged  grasshopper.  In  addition, 
these  unsurveyed  areas  may  include 
habitat  appropriate  for  introduction  of 
Zayante  band-winged  grasshoppers  in 
the  futiu"e.  If  we  determine  that  areas 
outside  of  the  boimdaries  of  the 
designated  critical  habitat  are  important 
for  the  conservation  of  this  species,  we 
may  propose  these  additionaJ  areas  as 
critical  habitat  in  the  future. 

We  defined  the  boundaries  for  the 
proposed  critical  habitat  using 
township,  range,  and  section  numbers 
from  the  public  land  survey.  We 
propose  to  designate  approximately 
4,230  ha  (10.560  ac)  of  land  as  critical 
habitat  for  the  Zayante  band-winged 


grasshopper.  Of  this  area,  1,600  ha 
(3,950  ac)  are  lands  with  Zayante  soils 
and  sand  hills  habitat.  The  remaining 
2,630  ha  (6,610  ac)  of  critical  habitat  are 
areas  that  either  support  the  processes 
necessary  to  maintain  ecosystem 
functions  and  required  habitat 
conditions  or  were  included  due  to 
insufficient  mapping  detail  (as 
described  below). 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  similar  lands. 
Areas  of  existing  features  and  structures 
within  the  unit  boundaries,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airports,  and  paved  areas,  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  do  not  support 
the  processes  necessary  to  maintain  the 
required  ecosystem  functions.  Federal 
actions  limited  to  these  areas,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  the  primary  constituent 
elements  in  adjacent  critical  habitat. 

We  also  considered  the  existing  status 
of  lands  in  designating  areas  as  critical 
habitat.  Section  10(a)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
take  of  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incideutal  take  permit  application  must 
be  supported  by  a  Habitat  Conservation 
Plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
requested  incidental  take.  Non-Federal 
lands  that  are  covered  by  an  existing 
operative  HCP  and  executed 
implementation  agreement  (lA)  for  the 
Zayante  band-winged  grasshopper 


imder  section  10(a)(1)(B)  of  the  Act 
receive  special  management  and 
protection  under  the  terms  of  the  HCP/ 
lA  and  are  therefore  not  proposed  for 
inclusion  in  critical  habitat  since  they 
do  not  meet  the  definition  of  critical 
habitat  as  defined  by  section  3(5)  of  the 
Act. 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  help  identifv  areas 
within  the  range  of  the  Zayante  band- 
winged  grasshopper  that  are  essential 
for  the  conservation  of  the  species. 
Critical  habitat  designation  is  not 
intended  to  discourage  the  development 
of  HCPs  for  such  areas  on  non-Federal 
lands.  To  the  contrary,  we  consider 
HCPs  to  be  one  of  the  most  important 
methods  through  which  non-Federal 
landowners  can  help  conserve  listed 
species  while  resolving  potential  land- 
use  conflicts.  We  provide  technical 
assistance  and  work  closely  with 
applicants  throughout  the  development 
of  HCPs  to  help  identify  special 
management  considerations  for  listed 
species.  We  intend  that  HCPs  provide  a 
package  of  protection  and  management 
measures  sufficient  to  address  the 
conservation  needs  of  the  species. 

Proposed  Critical  Habitat  Designation 

The  approximate  area  encompassing 
proposed  critical  habitat  within  Santa 
Cruz  County  by  land  ownership  is 
shown  in  Table  1.  The  proposed  critical 
habitat  includes  Zayante  band-winged 
grasshopper  habitat  throughout  the 
existing  known  range  of  the  species. 
Land  proposed  for  critical  habitat  is 
under  private,  local  government,  and 
State  ownership,  and  is  described 
within  one  unit.  A  brief  description  of 
this  unit  is  presented  below. 


Table  l  .—Approximate  Area  Within  Santa  Cruz  County  Encompassing  Proposed  Critical  Habitat  In 

HECTARES  (HA)  (ACRES  (AC))  BY  LAND  OWNERSHIP 


County 

Federal  Land 

Local/State  Land 

Private  Land 

TotaP 

Santa  Cruz  

N/A  

250  ha 
(610  ac) 

3,980  ha 
(9,950  ac) 

4,230  ha 
(10,560  ac) 

^  Area  estimates  reflect  critical  habitat  unit  boundaries,  not  the  extent  of  the  primary  constituent  elements  within  the  unit. 


Proposed  Critical  Habitat  Unit 

The  Proposed  Critical  Habitat  Unit 
(Unit)  encompasses  approximately 
4,230  ha  (10.560  ac)  between  Highways 
9  and  17.  Most  of  the  lands  designated 
as  critical  occur  from  the  southeastern 
portion  of  Henry  Cowell  Redwoods 
State  Park  west  to  the  City  of  Scotts 
Valley  and  north  to  the  communities  of 
Ben  Lomond,  Lompico,  and  Zayante.  A 
small  area  proposed  for  critical  habitat 
is  located  east  of  Zayante  in  the  vicinity 
of  Weston  Road. 


Public  lands  that  occur  in  this  Unit 
include  approximately  130  ha  (310  ac) 
in  Henry  Cowell  Redwoods  State  Park, 
owned  and  managed  by  the  California 
Department  of  Parks  and  Recreation, 
and  all  of  Quail  Hollow  Park  (120  ha 
(300  ac)),  jointly  owned  and  managed  by 
the  County  of  Santa  Cruz  and  the 
California  Department  of  Fish  and 
Game.  Areas  covered  in  the  Revised 
Habitat  Conservation  Plan  for  Quail 
Hollow  Quarry  (Graniterock  1998)  and 
the  Habitat  Conservation  Plan  for 


Hanson  Aggregates'  Felton  Plant 
(Hanson  Aggregates  1999)  have  been 
excluded  from  designation  as  critical 
habitat.  See  section  "Relationship  to 
Habitat  Conservation  Plans"  for  further 
discussion  of  these  plans. 

Efifects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
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adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
IS  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopau-dize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14, 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 


402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  and  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency  or  some  other  Federal  action, 
including  funding  [e.g..  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency),  will 
also  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary- 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  Zayante 
band-winged  grasshopper  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  destroy  or 


adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Excavating,  compacting,  grading, 
or  discing  of  soil,  and  vegetation 
removal; 

(2)  Violations  of  grading,  mining,  or 
construction  permits  within  critical 
habitat: 

(3)  Recreational  activities  that  crush 
and  remove  vegetation  or  compact  soils, 
including  off-trail  hiking,  horse  riding, 
and  off-road  motorized  and  non- 
motorized  vehicular  use  in  critical 
habitat: 

(4)  Application  of  pesticides  within 
critical  habitat  beyond  the  boundaries  of 
maintained  lawns  and  gardens  or  in 
violation  of  label  restrictions; 

(5)  Activities  that  could  lead  to  the 
introduction  of  exotic  species  into 
critical  habitat;  and 

(6)  Activities  that  cause  erosion  of 
soils  in  critical  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying 
critical  habitat  of  the  listed  species. 
Actions  likely  to  jeopardize  the 
continued  existence  of  a  species  are 
those  that  would  appreciably  reduce  the 
likelihood  of  the  species  survival  and 
recovery.  Actions  likely  to  destroy  or 
adversely  modify  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases,  the 
ramifications  of  its  designation  are  few 
or  none.  Designation  of  critical  habitat 
for  the  Zayante  band-winged 
grasshopper  is  not  likely  to  result  in  a 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  We  believe  that  designation  of 
critical  habitat  would  have  little  effect 
on  Federal  agencies  because  no 
proposed  critical  habitat  occurs  on 
Federal  lands,  and  we  are  not  aware  of 
any  federally  funded  or  federally 
permitted  actions  planned  to  take  place 
in  critical  habitat. 
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Relationship  to  Habitat  Conservation 
Plans 

Two  HCPs  have  been  completed 
within  the  range  of  the  Zayante  band- 
winged  grasshopper.  Both  HCPs  are  for 
sand  mining  operations  and  both 
provide  take  authorization  for  the 
Zayante  band-winged  grasshopper.  The 
Revised  Habitat  Conservation  Plan  for 
the  Quail  Hollow  Quarr\-  owned  and 
operated  by  Granite  Rock  Company 
provides  for  the  permanent  protection 
and  management  of  three  conser\'ation 
areas  known  to  be  occupied  bv  the 
Zavante  band-winged  grasshopper  and 
that  total  26,3  ha  (65.8  ac)  in  area 
(Granite  Rock  1998).  The  Habitat 
Conservation  Plan  for  the  Felton  Plant 
owned  and  operated  by  Hanson 
Aggregates  provides  for  the  permanent 
protection  and  management  of  two 
habitat  set-asides  known  to  be  occupied 
by  the  Zayante  band-wmged 
grasshopper  and  that  total  8.5  ha  (21.3 
ac)  in  area  (Hanson  Aggregates  1999).  In 
addition,  both  HCPs  provide 
minimization  measures  to  reduce  the 
potential  impacts  of  the  sand-mining 
operations  on  the  Zayante  band-winged 
grasshopper  Because  the  habitat  for  the 
Zayante  band-winged  grasshopper 
preserved  in  the  conservation  areas  is 
managed  for  the  benefit  of  this  species, 
there  are  no  additional  management 
considerations  or  protections  required 
for  thosp  lands  covered  under  the  HCP 
Therefore,  we  have  determined  that 
non-Federal  lands  within  approved  HCP 
planning  areas  for  the  Zayante  band- 
winged  grasshopper  do  not  meet  the 
definition  of  critical  habitat  in  the  Act. 
and  we  are  not  proposing  designation  of 
such  lands  as  critical  habitat 

Habitat  conservation  plans  that  may 
be  developed  in  the  future  will  be 
intended  to  provide  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  the  Zayante 
band-winged  grasshopper,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity^  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  bv  the 
grasshopper  The  process  also  enables 
us  to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  svstem  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
cities  and  counties)  and  other  parties 
will  identify',  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 


the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  cjirried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat.  We  are  soliciting 
comments  on  whether  future  approval 
of  HCPs  and  issuance  of  section 
10(a)(1)(B)  permits  for  the  Zayante 
band-winged  grasshopper  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  lands  within  the  HCP  area  and, 
if  so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Branch  of  Endangered  Species. 
911  N.E.  llth  Ave,  Portland.  OR  97232 
(telephone  503  231-2063;  facsimile 
503/231-62431 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  cntical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
designating  these  areas  as  cntical 
habitat  We  cannot  exclude  such  areas 
from  critical  habitat  when  the  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register  and  we  will 
reopen  the  comment  period  30  days  at 
that  time  to  accept  comments  on  the 
economic  analysis  or  further  comments 
on  the  proposed  rule 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 


proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  benefits  of  exclusion; 

(2)  Specific  information  on  the 
amount  and  distribution  of  habitat  for 
the  Zayante  band-winged  grasshopper, 
and  what  habitat  is  essential  to  the 
conservation  of  the  species  and  why; 

(3)  Land  use  practices  and  cmrent  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat: 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat, 
especially,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Zayante  band-winged 
grasshopper,  such  as  those  derived  from 
non-consumptive  uses  (e.g.,  hiking, 
camping,  bird-watching,  enhanced 
watershed  protection,  improved  air 
quality,  increased  soil  retention, 
"existence  values,"  and  reductions  in 
administrative  costs). 

In  this  proposed  rule,  we  do  not 
propose  to  designate  critical  habitat  on 
non-Federal  lands  within  the 
boundaries  of  an  existing  approved  HCP 
with  an  executed  LA  for  the  Zavante 
band-winged  grasshopper  approved 
under  section  10(a)(1)(B)  of  the  Act  on 
or  before  the  date  of  the  final  rule 
designating  critical  habitat  for  the 
grasshopper.  We  believe  that  since  an 
existing  HCP  provides  for  long-term 
commitments  to  conser\e  the  species 
and  areas  essential  to  the  conservation 
of  the  Zayante  band-winged 
grasshopper,  such  areas  do  not  meet  the 
definition  of  critical  habitat  because 
they  do  not  need  special  management 
considerations  or  protection  However, 
we  are  specifically  soliciting  comments 
on  the  appropriateness  of  this  approach, 
and  on  the  following  or  other  alternative 
approaches  for  critical  habitat 
designation  in  areas  covered  by  existing 
approved  HCPs: 

(1)  Designate  critical  habitat  without 
regard  to  existing  HCP  boundaries  and 
allow  the  section  7  consultation  process 
on  the  issuance  of  the  incidental  take 
permit  to  ensxire  that  any  take  we 
authorized  will  not  destroy  or  adversely 
modify  critical  habitat;  and 

(2)  Designate  reserves,  preserves,  and 
other  conservation  lands  identified  by 
approved  HCPs,  on  the  premise  that 
they  encompass  areas  that  are  essential 
to  conservation  of  the  species  within  the 
HCP  area  and  that  will  continue  to 
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require  special  management  protection 
in  the  future.  Under  this  approach,  all 
other  lands  covered  by  existing 
approved  HCPs  where  incidental  take 
for  the  Zayante  band-winged 
grasshopper  is  authorized  under  a 
legally  operative  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Act  would  be 
excluded  from  critical  habitat. 

The  amount  of  critical  habitat  we 
designate  for  the  Zayante  band-winged 
grasshopper  in  a  final  rule  may  either 
increase  or  decrease,  depending  upon 
which  approach  we  adopt  for  dealing 
with  designation  in  areas  of  existing 
approved  HCPs. 

In  addition,  we  invite  conunents  on 
the  following  or  other  approaches  for 
addressing  critical  habitat  within  the 
boundaries  of  future  approved  HCPs 
upon  Lssuance  of  section  10(a)(1)(B) 
permits  for  the  Zayante  band-winged 
grasshopper: 

(1 )  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
Zayante  band-winged  grasshopper  we 
would  revise  the  critical  habitat 
designation  to  exclude  areas  outside  the 
reserves,  preserves,  or  other 
conservation  lands  established  imder 
the  plan.  Consistent  with  our  listing 
program  priorities,  we  would  publish  a 
proposed  rule  in  the  Federal  Register  to 
revise  the  critical  habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 


process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
nde  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting. 

If  comments  are  submitted 
electronically,  please  submit  them  in 
ASCII  file  format  and  avoid  the  use  of 
special  characters  and  encr\'ption. 
Please  include  Attn;  RIN  1018-AG28 
and  your  name  and  return  address  in 
your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  Ventxira  Fish  and  Wildlife  Office  at 
phone  number  805/644-1766. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  ejrtent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34270),  we  vdll  seek 


the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
ndemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  understand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordcmce  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB),  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
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other  units  of  government.  The  Zayante 
band-winged  grasshopper  was  listed  as 
an  endangered  species  in  1997.  In  fiscal 
years  1997  through  1999,  we  received 
no  requests  for  consultation  from  other 
Federal  agencies  to  ensure  that  their 
actions  would  not  jeopardize  the 
continued  existence  of  the  Zayante 
band-winged  grasshopper. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 


persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (Table  2).  Section  7  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 


as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  take  of  the  species). 


Table  2.— Impacts  of  Zayante  Band-Winged  Grasshopper  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Federal  Activities  Potentially 
Affected  2. 

Private  or  other  non-Federal 
Activities  Potentially  Af- 
fected 3. 


None  (ttiere  is  no  Federal  land  witfiin  the  range  of  the  species) 


Activities  that  require  a  Federal  action  (permit,  authorization,  or  funding)  and  niay 
remove  or  destroy  Zayante  band-winged  grasshopper  habitat  by  mechanical, 
chemical,  or  other  means  (eg,  grading,  overgrazing,  construction,  road  building, 
herbicide  application  recreational  use)  or  appreciably  decrease  habitat  value  or 
quality  through  indirect  effects  (eg.,  edge  effects,  invasion  of  exotic  plants  or  ani- 
mals, fragmentation  of  habitat). 


Additional  Activities  Poten- 
tially Affected  by  Critical 
Habitat  Designation^ 


None. 
None. 


1  These  columns  represent  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentiaUy  affected  bv 
listing  the  species 

2  Activities  initiated  by  a  Federal  agency 
1 1      3  Activities  initiated  by  a  pnvate  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Zayante 
band-winged  grasshopper  since  the 
listing  in  1997.  The  prohibition  against 
adverse  modification  of  critical  habitat 
is  not  expected  to  impose  any  additional 
restrictions  to  those  that  currently  exist 
in  the  proposed  critical  habitat. 
However,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  critical 
habitat.  We  expect  little  effect  given  that 
there  are  no  Federal  lands  designated  as 
critical  habitat,  and  no  Federal  nexuses 
for  lands  designated  as  critical  habitat 
have  been  identified  at  this  time. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 


determining  critical  habitat  contained  in 
the  Endangered  Species  Act, 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  critical  habitat.  As  indicated 
on  Table  1  (see  Proposed  Critical 
Habitat  Designation  section),  we 
propose  designation  of  property  owned 
by  State  and  local  governments  and 
private  property  and  identify  the  types 
of  Federal  actions  or  authorized 
activities  that  are  of  potential  concern. 
If  these  activities  are  sponsored  by 
Federal  agencies,  they  may  be  carried 
out  by  small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities  in  areas  of 
critical  habitat.  For  actions  on  non- 
Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 


authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 
effect,  and  this  rule  vdll  have  no 
additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  As  discussed  above, 
we  anticipate  that  the  designation  of 
critical  habitat  will  not  have  any 
additional  effects  on  these  activities  in 
areas  of  critical  habitat. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  govenunents.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  goverrmients  will  be 
affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits 
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or  other  authorized  activities  must 
ensvu'e  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
goverrmients. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  Zayante  band- 
winged  grasshopper.  Due  to  current 
public  knowledge  of  the  species 
protection,  the  prohibition  against  take 
of  the  species  both  within  and  outside 
of  the  designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
Zayante  band-winged  grasshopper. 

Federalism 

hi  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropiriate  State 
resource  agencies  in  California.  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 


Zayante  band-winged  grasshopper  with 
the  appropriate  State  agencies.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  Zayante  band- 
winged  grasshopper  imposes  no 
additional  restrictions  to  those  currently 
in  place  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  goveriunents  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  plan  public 
hearings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Zayante  band- 
winged  grasshopper. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1 969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 


Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Government-to-Government  basis. 

We  have  determined  that  no  Tribal 
lands  are  essential  for  the  conservation 
of  the  Zayante  band-winged  grasshopper 
because  they  do  not  support 
populations  or  suitable  habitat. 
Therefore,  we  are  not  proposing  to 
designate  critical  habitat  for  the  Zayante 
band-winged  grasshopper  on  Tribal 
lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
Colleen  ScuUey,  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 

Transportatinn 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below; 

PART17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"grasshopper,  Zayante  band-winged" 
under  "Insects"  to  read  as  follows: 

§17.11     Endangered  and  threatened 
wildlife. 

***** 

(h)*  *  * 
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Species 


Common  name 


Scientific  name 


Vertebrate 

population  .,,.  ^  .     . 

Historic  range  where  en-        Status       y^*?^"        9"!"^'        ^P®*^'^' 

dangeredor  "^'®^        habitat  rules 

threatened 


INSECTS 


Grasshopper,  Zayante  band-winged      Trimerotropis  infantilis       U.S.A.  (CA) 


NA 


605        17.95(i)     NA 


3.  Amend  §  17.95(i)  by  adding  critical      §17.95    Criticas  habitat— fish  and  wildlife, 
habitat  for  the  Zayante  band-winged 


grasshopper  [Trimerotropis  infantilis), 
in  the  same  alphabetical  order  as  the 
species  occurs  in  §  17.11(h). 


(i)  Insects. 

***** 

ZAYANTE  BAND-WINGED 
GRASSHOPPER  [Trimerotropis 
infantilis) 


1.  The  unit  of  critical  habitat  is  depicted 
for  Santa  Cruz  County,  California,  on  the  map 
below. 
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2.  Within  this  area,  the  primary  constituent 
elements  for  the  Zayante  band-winged 
grasshopper  are  those  physical  and  biological 
elements  that  provide  conditions  that  are 
essential  for  the  primary  biological  needs  df 
thermoregulation,  foraging,  sheltering, 
reproduction,  and  dispersal.  The  primary 
constituent  elements  are:  (a)  the  presence  of 
Zayante  soils,  (b)  the  occurrence  of  Zayante 
sand  hills  habitat  and  the  associated  plant 
species,  and  (c)  certain  microhabitat 
conditions,  including  areas  that  receive  large 
amounts  of  sunlight,  widely  scattered  tree 
and  shrub  cover,  bare  or  sparsely  vegetated 
ground,  and  loose  sand.  Zayante  sand  hills 
habitat  is  characterized  by  plant  species 
associated  with  ponderosa  pine  sand 
parkland  and/or  silverleaf  manzanita  mixed 
chaparral.  Plant  species  that  may  occur 
within  the  boundaries  include,  but  etre  not 
limited  to:  ponderosa  pine  [Pinus 
ponderosa],  silver-leafed  manzanita 
[Arctostaphylos  silvicola],  California  lilac 
[Ceonothus  sp.],  Adenostoma  sp.,  yerba  santa 


(Eriodictyon  sp.),  sandwort  [Minuartia  sp.], 
pussypaws  [Calyptridium  umbellatum],  Ben 
Lomond  spineflower  [Erysimum 
teretifolium],  monkeyflower  (Mimulus 
rattanii),  miniature  lupine  [Lupinis  bicolor], 
gilia  (Gilia  tenuiflora],  California  aster 
[Lessingia  filaginifolia],  Ben  Lomond 
buckwheat  [Eriogonum  nudum  ssp. 
decurrens],  and  Ben  Lomond  spineflower 
[Chorizanthe  pungens  var.  hartwegiana). 

3.  Critical  habitat  does  not  include  existing 
developed  sites  consisting  of  buildings, 
roads,  aquaducts.  railroads,  airports,  paved 
areas,  and  similar  features  and  structures. 

Santa  Cruz  County,  California.  Boundaries 
are  based  upon  the  Public  Land  Survey 
System.  Within  the  historical  boundaries  of 
the  Land  Grants  of  Zayanta,  San  Augustin,  La 
Carbonera.  and  Canada  Del  Rincon  En  El  Rio 
San  Lorenzo  De  Santa  Cruz,  boundaries  are 
based  upon  section  lines  that  are  extensions 
to  the  Public  Land  Survey  System  developed 
by  the  California  Department  of  Forestry  and 
obtained  by  the  Service  from  the  State  of 


California's  Stephen  P.Teale  Data  Center. 
Township  and  Range  numbering  is  derived 
from  the  Mount  Diablo  Base  and  Meridian. 
The  following  lands  located  within  Santa 
Cruz  County  are  being  proposed  for  critical 
habitat:  T.9  S.,  R.l  W.,  SEVh  sec.  31;  T.9  S., 
R.2  W.,  SEV4  sec.  33,  EV2  sec.  34,  SWV4  sec 
35,  S'^  sec  3;  T.IO  S.,  Rl  W.,  WV2  sec.  6:  T.IO 
S.,  R.2  W.,  sec.  1,  SV2  NfWV4  sec.  2,  sec.  3. 
WV2  sec.  4,  WV2  sec  9.  sec.  10,  sec.  11,  sec. 
13,  sec.  14,  N'/z  SEV4  sec.  15,  NEV4  sec.  22. 
sees.  23-26,  NV2  sec.  35,  sec  36,  excluding  all 
lands  covered  under  the  Revised  Habitat 
Conservation  Plan  for  the  Quail  Hollow 
Quarry  and  the  Habitat  Conservation  Plan  for 
the  Hanson  Aggregates'  Felton  Plant. 

Dated:  June  28,  2000. 

Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  00-17259  Filed  7-e-OO;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

[Docket  No  00-060-1  ] 

Declaration  of  Emergency  Because  of 
Glassy-Winged  Sharpshooter 

The  glassy-winged  sharpshooter 
[Homalodisca  coagulata),  a  primary 
vector  of  the  bacterium  that  causes 
Pierce's  disease,  is  becoming  established 
in  areas  of  the  State  of  California. 

Pierce's  disease,  caused  by  the 
bacterium  Xylella  fastidiosa,  is  an 
extremely  serious  plant  disease  that 
affects  grapes.  Infection  interferes  with 
the  transport  of  water  through  grape 
vines,  resulting  in  severely  reduced  fruit 
production  and  eventually  the  death  of 
the  vine.  There  is  no  treatment  for  the 
disease;  once  a  grapevine  has  contracted 
Pierce's  disease,  the  vine  cannot  be 
saved.  Piercers  disease  is  spread  over 
distances  by  the  highly  mobile  glassy- 
winged  sharpshooter. 

Pierce's  disease  is  endemic  to  States 
bordering  the  Gulf  of  Mexico,  as  well  as 
mid-Atlantic  States  in  the  southeastern 
United  States.  Glassy-winged 
sharpshooter  is  also  indigenous  to  many 
of  these  areas.  However,  native 
grapevines  in  these  areas  of  the 
southeastern  United  States  appear  to  be 
tolerant  of  Pierce's  disease,  which  limits 
the  effect  the  disease  has  on  grape 
production  there.  Therefore,  no 
regulatory  measures  have  been  taken,  or 
will  be  taken,  to  control  the  spread  of 
Pierce's  disease  in  the  southeastern 
United  States. 

Infestations  of  Pierce's  disease, 
combined  with  the  recent  introduction 
of  glassy-winged  sharpshooter,  in 
limited  areas  of  California  are 
presenting  a  serious  threat  to  grape 
vineyards  in  that  State.  Production 
grape  vines  in  California  have  no 
tolerance  for  Pierce's  disease.  Therefore, 
if  glassy-winged  sharpshooter  is  allowed 
to  spread  from  recently  infested  areas  in 
California,  the  overall  crop  loss  and 


effects  on  quality  as  a  result  of  the 
spread  of  Pierce's  disease  could  be 
significant.  The  estimated  annual  value 
of  California's  grape  industry  is  at  least 
$6  billion.  If  steps  are  not  taken  to 
eradicate  glassy-winged  sharpshooter  in 
the  recently  infested  areas  in  California 
where  it  is  now  known  to  be  present, 
there  is  every  possibility  the  disease 
will  eventually  spread  to  other  areas  of 
the  State,  and  to  other  areas  of  the 
United  States,  where  susceptible  grapes 
are  produced.  This  would  result  in 
substantial  losses  to  producers  of 
grapes,  and  to  those  industries  that 
transport,  process,  or  otherwise  utilize 
this  fruit.  Consumers  would  also  be 
affected  by  a  reduction  in  the  quantity 
and  quality  of  grapes  available,  and  by 
increased  prices. 

Five  distinct  strategies  have  been 
identified  for  responding  to  the  glassy- 
winged  sharpshooter  in  California:  (1)  A 
State  regulatory  program  to  inspect 
nursery  stock  for  the  presence  of  glassy- 
winged  sharpshooter  before  the  nursery 
stock  moves  from  the  areas  in  California 
where  the  pest  is  now  known  to  be 
present  to  other  areas  in  the  State;  (2)  a 
State-wide  survey  program  adequate  to 
detect  any  additional  infestations  of 
glassy-winged  sharpshooter  that  may  be 
present;  (3)  control  operations  to 
establish  multi-county  pest  management 
areas  and  apply  appropriate  insecticide 
treatments;  (4)  a  research  program  to 
identify  alternative  methods  of  control 
and  eradication,  such  as  biological 
controls;  and  (5)  an  educational 
campaign  to  help  the  public  identify  the 
glassy-winged  sharpshooter  and  the 
symptoms  of  Pierce's  disease.  Initial 
action  was  taken  by  the  California 
Department  of  Food  and  Agriculture 
(CDFA).  The  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  is  working  on  the  detection 
of  glassy-winged  sharpshooter  in 
California  and  on  research  into  new 
biological  control  technologies  aimed  at 
preventing  the  spread  of  Pierce's 
disease. 

Additional  funds  are  needed  to 
conduct  the  control  and  eradication 
programs  deemed  necessary  to  protect 
grape  production  areas  in  California. 

Therefore,  in  accordance  with  section 
442,  title  IV,  of  the  Agricultural  Risk 
Protection  Act  of  2000  (Public  Law  106- 
224),  I  declare  that  there  is  an 
emergency  that  threatens  the  grape  crop 
of  California,  and  I  authorize  the 


transfer  and  use  of  such  sums  as  may  be 
necessary  from  appropriations  or  other 
funds  available  to  agencies  or 
corporations  of  the  United  States 
Department  of  Agriculture  for  the 
conduct  of  a  program  in  California  to 
control  and  prevent  the  spread  of  glassy- 
winged  sharpshooter  and  Pierce's 
disease  in  California  and  to  other 
noninfested  areas  of  the  United  States. 

Effective  Date:  This  declaration  of 
emergency  shall  become  effective  June 
23,  2000.  ^ 

Dan  Glickman. 

Secretary  of  Agriculture. 

[FR  Doc.  00-17151  Filed  7-06-00;  8:45  am] 

BIU.ING  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
Revenue  Assurance 

action:  Notice  of  availability. 

SliMMARY:  In  accordance  with  section 

508fh)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  Board  of  Directors 
(Board)  have  approved  for  reinsurance 
and  subsidy  the  insurance  of  canola/ 
rapeseed.  com,  feed  barley,  soybeans, 
sunflowers,  spring  wheat,  and  winter 
wheat  in  select  states  and  counties 
under  the  Revenue  Assurance  (RA)  plan 
of  insurance  for  the  2001  crop  year  This 
notice  is  intended  to  inform  eligible 
producers  and  the  private  insurance 
industry  of  revisions  to  the  Revenue 
Assurance  Insurance  Policy  Basic 
Provisions,  deletion  of  the  Revenue 
Assurance  Spring  Wheat  Crop 
Provisions,  and  addition  of  the  Revenue 
Assurance  Wheat  Crop  Provisions  and 
Revenue  Assurance  Optional 
Endorsement  Winter  Wheat  Coverage 
Endorsement  beginning  with  the  2001 
crop  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation.  United  States 
Department  of  Agriculture,  6501  Beacon 
Dr.,  Kansas  City.  Missouri  64133, 
telephone  (816)  926-7387 
SUPPLEMENTARY  INFORMATION:  Section 
5081h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
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producers  are  adequately  protected  and 
that  premiums  charged  to  producers  are 
actuarially  appropriate,  approve  the 
policy  for  reinsurance  and  subsidy  in 
accordance  with  section  508(e)  of  the 
Act. 

In  accordance  with  Section  508(h)  of 
the  Act,  the  Board  approved  a  program 
of  insurance  known  as  "Revenue 
Assurance"  (R,^)  submitted  by  Farm 
Bureau  Mutual  Insurance  Company  of 
Iowa  as  a  pilot  project  covering  com  and 
soybeans  beginning  with  the  1997  crop 
year. 

The  RA  program  was  approved  for 
reinsurance  and  premium  subsidy, 
including  subsidy  for  administrative 
and  operating  expenses  in  an  amount 
authorized  under  section  508(e)  of  the 
Act  RA  was  designed  to  protect  a 
producer's  revenue  whenever  low  prices 
or  low  yields,  or  a  combination  of  both, 
caused  the  harvest  revenue  to  fall  below 
a  guaranteed  level.  The  producer 
selected  a  per-acre  revenue  guarantee 
that  could  not  be  less  than  65  percent, 
or  more  than  75  percent,  of  the  expected 
revenue  for  a  unit  The  policy 
indemnity  was  finalized  when  the 
county  harvest  price  and  the  producer's 
actual  production  were  deterirmed. 
This  determination  typically  occurred 
in  December  for  corn,  and  in  November 
for  soybeans.  The  crop  prices  were 
established  on  a  county  basis 

The  RA  policy  provides  coverage  for 
basic  units,  optional  units,  enterprise 
units,  and  whole-farm  units. 

For  the  1999  crop  year,  at  the  request 
of  American  Farm  Bureau  Insurance 
Services,  Inc  .  the  R.^  program  for  com 
and  soybeans  was  expanded  into 
Illinois,  South  Dakota.  Minnesota,  and 
North  Dakota,  and  spring  wheat  was 
approved  as  a  new  crop  for  North 
Dakota  Producers  could  select  a 
coverage  level  percentage  up  to  80 
percent  for  whole-farm  units,  and  a  fall 
harvest  price  option  that  used  the 
greater  of  the  projected  harvest  price  or 
the  fall  harvest  price  in  determining  the 
revenue  guarantee  The  RA  program  was 
changed  to  use  the  Chicago  Board  of 
Trade  futures  for  crop  prices  rather  than 
using  the  county  crop  prices  The 
Chicago  Board  of  Trade  futures  and  the 
actual  production  history  were  the  basis 
for  determining  the  revenue  guarantee 
and  RA  premium  rates 

For  the  2000  crop  year,  the  RA 
program  was  expanded  for  corn  and 
soybeans  in  Indiana:  for  spring  wheat  in 
Idaho.  Minnesota,  and  South  Dakota;  for 
feed  barley  and  canola/rapeseed  in 
Idaho  and  .North  Dakota,  and  for 
sunflowers  in  North  Dakota.  The 
maximum  coverage  level  for  enterprise 
and  whole-farm  units  was  also 
increased  to  85  percent. 


American  Farm  Bureau  Insurance 
Services,  Inc.,  has  requested  winter 
wheat  coverage  in  specific  states  and  in 
coimties  that  currently  have  MPCI 
winter  wheat  coverage  beginning  with 
the  2001  crop  year,  therefore,  winter 
wheat  coverage  has  been  added  to  the 
wheat  policy  and  a  winter  wheat 
coverage  endorsement  has  also  been 
added  Changes  for  clarification  have 
been  added  to  the  Revenue  Assurance 
Insurance  Policy  Basic  Provisions. 

Changes  in  the  administrative  fees 
producers  must  pay,  allowing  producers 
to  replace  low  actual  production  history 
yields  (APH)  yields  with  adjusted 
transitional  yields  (T-yields),  and 
changes  in  the  amoimt  of  subsidy 
provided  to  reduce  producers'  premium 
costs  have  been  added  to  the  Revenue 
Assiurance  Insurance  Policy  Basic 
Provisions  as  mandated  by  the 
Agricultural  Risk  Protection  Act  of 
2000. 

Accordingly,  FCIC  herewith  gives 
notice  of  the  above  stated  changes  for 
the  2001  and  succeeding  crop  years. 

The  RA  policies,  endorsement, 
underwriting  rules,  questions  and 
answers,  and  actuarial  documents  for 
the  2001  crop  year  will  be  released 
electronically  to  all  reinsured 
companies  through  FCIC's  Website. 

Notice:  Accordingly,  the  publication  on 
January'  11,  2000.  of  the  Notice  of  Availability 
at  65  PR  1677-1702  is  adopted  for  the  2001 
crop  year  as  amended  to  revise  the  Revenue 
Assurance  Insurance  Policy  Basic  Provisions, 
delete  the  Spring  Wheat  Crop  Provisions  and 
add  the  Revenue  Assurance  Wheat  Crop 
Provisions  and  the  Winter  Wheat  Coverage 
Endorsement,  effective  beginning  with  the 
2001  RA  winter  wheat  crop  program  of 
insurance  as  follows: 

1.  Amend  the  Basic  Provisions  to: 

Revise  the  definitions  of  "approved  yield," 
"expected  per-acre  revenue,"  and  "per-acre 
revenue  guarantee"  in  section  1; 

Revise  sections  8(d)  and  (e);  and 

Add  a  new  section  35. 

Revenue  Assurance  Insurance  Policy 
Basic  Provisions 

Approved  yield.  The  actual 
production  history  (APH)  yield 
determined  in  accordance  with  7  CFR 
part  400.  subpart  G.  including  any 
ad|ustments  elected  under  section  35. 

Expected  per-acre  revenue.  The 
approved  yield  times  the  projected 
harvest  price  (see  section  1  of  the  Crop 
Provisions)  for  optional  or  basic  units.  A 
weighted  average  is  used  for  enterprise 
or  whole  farm  units. 

Per-acre  revenue  guarantee.  The 
coverage  level  percent  times  your 
approved  yield,  times  the  projected 
harvest  price.  If  you  choose  the  fall 
harvest  price  option  provided  in  the 
Crop  Provisions,  the  per-acre  revenue 


guarantee  equals  the  coverage  level 
percent,  times  the  approved  yield,  times 
the  greater  of  the  projected  harvest  price 
or  the  fall  harvest  price  (see  section  1  of 
the  Crop  Provisions).  For  basic  and 
optional  units,  the  per-acre  revenue 
guarantee  may  vary  by  unit.  For  an 
enterprise  unit,  the  per-acre  revenue 
guarantee  is  a  weighted  average  and  will 
be  the  same  for  all  insured  acres  of  the 
crop  in  the  county.  For  the  whole  farm 
unit,  the  per-acre  revenue  guarantee  is 
a  weighted  average  and  will  be  the  same 
for  all  insured  acres  in  the  county. 

8.  Annual  Premium  and  Administmtive 
Fees 

(d)  The  premium  subsidy  amount 
depends  on  the  coverage  level  percent 
and  is  calculated  by  muhiplying  the 
premium  times  the  subsidy  factor.  If  the 
coverage  level  percent  is  equal  to  or 
greater  than  .6500  and  less  than  .7500, 
the  premium  subsidy  factor  is  .59.  If  the 
coverage  level  percent  is  equal  to  or 
greater  than  .7500  and  less  than  .8000, 
the  premium  subsidy  factor  is  .55.  If  the 
coverage  level  percent  is  equal  to  or 
greater  than  .8000  and  less  than  .8500, 
the  premium  subsidy  factor  is  .48.  If  the 
coverage  level  percent  is  equal  to  or 
greater  than  .8500,  the  premium  subsidy 
factor  is  .38.  The  producer  premium 
equals  the  premiiun  less  the  premiiun 
subsidy. 

(e)  In  addition  to  the  premium 
charged: 

(1)  You,  unless  otherwise  authorized 
in  7  CFR  part  400,  must  pay  an 
administrative  fee  of  $30  per  crop  per 
county  for  each  crop  year  in  which  crop 
insiuunce  coverage  remains  in  effect; 

(2)  The  administrative  fee  must  be 
paid  no  later  than  the  time  that 
premium  is  due; 

(3)  Payment  of  an  administrative  fee 
will  not  be  required  if  you  file  a  bona 
fide  zero  acreage  report  on  or  before  the 
acreage  reporting  date  for  the  crop.  If 
you  falsely  file  a  zero  acreage  report, 
you  may  be  subject  to  criminal  and 
administrative  sanctions; 

(4)  The  administrative  fee  will  be 
waived  if  you  request  it  and  you  qualify 
as  a  limited  resource  farmer;  and 

(5)  Failure  to  pay  the  administrative 
fees  when  due  may  make  you  ineligible 
for  certain  other  USDA  benefits. 

35.  Substitution  of  Yields 

You  may  elect  to  exclude  actual 
yields  used  to  calctilate  the  APH  yield 
that  are  less  than  60  percent  of  the 
applicable  transitional  yield  (T-yield), 
as  defined  in  7  CFR  400.52.  Each 
excluded  actual  yield  will  be  replaced 
with  a  yield  equal  to  60  percent  of  the 
applicable  T-yield  for  the  county.  The 
replacement  yields  will  be  used  in  the 
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same  manner  as  actual  yields  for  the 
purpose  of  calculating  the  APH  yield. 
Premium  rates  for  approved  yields  that 
are  adjusted  under  this  section  will  be 
based  on  your  yield  prior  to  replacing 
the  actual  yields  or  such  other  basis  as 
determined  appropriate  by  us. 

2.  Add  the  Revenue  Assurance  Wheat 
Crop  Provisions  as  follows: 

Revenue  Assurance  Wheat  Crop 

Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsured  under  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended.  If  a  conflict  exists 
among  the  policy  provisions,  the  order 
of  priority  is  as  follows:  (1)  the  Special 
Provisions;  (2)  these  Crop  Provisions; 
and  (3)  the  Basic  Provisions  with  (1) 
controlling  (2),  etc. 

1 .  Definitions 

Adequate  stand.  A  population  of  live 
plants  per  unit  of  acreage  which  will 
produce  at  least  the  yield  used  to 
establish  yoiu-  revenue  guarantee. 

CBOT.  The  Chicago  Board  of  Trade. 

Fall  harvest  price.  The  price  used  to 
value  production  to  count.  For  spring 
wheat,  the  fall  harvest  price  is  the 
simple  average  of  the  final  daily 
settlement  prices  in  August  for  the  MGE 
September  hard  red  spring  wheat 
futures  contract.  This  price  will  be 
released  on  or  before  September  5.  For 
winter  wheat  in  Idaho,  Indiana, 
Kentucky,  Michigan.  Ohio  and 
Tennessee,  the  fall  harvest  price  is  the 
simple  average  of  the  final  daily 
settlement  prices  from  July  1  to  July  14 
for  the  CBOT  July  soft  red  winter  wheat 
futures  contract.  For  Arkansas, 
Colorado,  Iowa,  Kansas,  Missouri, 
Oklahoma  and  South  Dakota,  the  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  from 
July  1  to  July  14  for  the  KCBT  July  hard 
red  winter  wheat  futiues  contract.  This 
price  will  be  released  on  or  before 
August  5. 

Fall  harvest  price  option.  A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per  acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  a  crop  in  the 
county.  For  the  whole-farm  imit,  this 
option  will  apply  to  all  insurable  acres 
of  the  applicable  crops  in  the  county. 
This  option  must  be  selected  by  the 
sales  closing  date  and  is  continuous 
unless  canceled  by  the  crop  sales 
closing  date. 

Harvest.  Combining  or  threshing  the 
insiu-ed  crop  for  grain.  A  crop  which  is 


swathed  prior  to  combining  is  not 
considered  harvested. 

Initially  planted.  The  first  occiirrence 
of  planting  the  insured  crop  on 
insurable  acreage  for  the  crop  year. 

KCBT.  The  Kansas  City  Board  of 
Trade. 

Latest  final  planting  date. 

(a)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for 
which  the  Special  Provisions  designate 
a  final  planting  date  for  spring-planted 
acreage  only; 

(b)  The  final  planting  date  for  fall- 
planted  acreage  in  all  counties  for 
which  the  Special  Provisions  designate 
a  final  planting  date  for  fall-planted 
acreage  only;  or 

(c)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for 
which  the  Special  Provisions  designate 
final  planting  dates  for  both  spring- 
planted  and  fall-planted  acreage. 

Local  market  price.  The  cash  grain 
price  per  bushel  for  the  U.S.  No.  2  grade 
of  wheat  offered  by  buyers  in  the  area 
in  which  you  normally  market  the 
insiu^d  crop.  The  local  market  price 
will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  of  wheat.  Factors  not 
associated  with  grading  under  the 
Official  United  States  Standards  for 
Grain,  including  but  not  limited  to 
protein,  oil  or  moisture  content,  or 
milling  quality  will  not  be  considered. 

MGE.  Miiuieapolis  Grain  Exchange. 

Nurse  crop  (companion  crop).  A  crop 
planted  into  the  seime  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to 
improve  growing  conditions  for  the  crop 
with  which  it  is  grown. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  land  on  which  seed  is 
initially  spread  onto  the  soil  surface  by 
any  method  and  subsequently  is 
mechanically  incorporated  into  the  soil 
in  a  timely  manner  and  at  the  proper 
depth  will  be  considered  planted. 

Prevented  planting.  In  lieu  of  the 
definition  contained  in  the  Basic 
Provisions,  failure  to  plant  the  insured 
crop  with  proper  equipment  by  the 
latest  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured 
crop  in  the  county  or  by  the  end  of  the 
late  planting  period.  You  must  have 
been  prevented  from  planting  the 
insured  crop  due  to  an  insiu^d  cause  of 
loss  that  also  prevented  most  producers 
from  planting  on  acreage  with  similar 
characteristics  in  the  surrounding  area. 

Prevented  planting  guarantee.  The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 


Projected  harvest  price.  The  price 
used  to  determine  the  expected  per-acre 
revenue.  For  spring  wheat  the  projected 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
February  for  the  MGE  September  hard 
red  spring  wheat  futures  contract.  The 
projected  harvest  price  for  spring  wheat 
will  be  released  on  or  before  March  5  of 
the  current  crop  year.  For  winter  wheat 
in  Idaho,  Indiana,  Kentucky,  Michigan, 
Ohio  and  Tennessee,  the  projected 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  from 
August  15  to  September  14  for  the 
following  year  CBOT  July  soft  red 
winter  wheat  futures  contract.  For 
Arkansas,  Colorado,  Iowa,  Kansas, 
Missouri,  Oklahoma  and  South  Dakota, 
the  projected  harvest  price  is  the  simple 
average  of  the  final  daily  settlement 
prices  from  August  15  to  September  14 
for  the  following  year  KCBT  July  hard 
red  winter  wheat  futures  contract  The 
projected  harvest  price  for  winter  wheat 
will  be  released  on  or  before  September 
20  of  the  current  crop  year. 

Sales  closing  date.  In  lieu  of  the 
definition  contained  in  the  Basic 
Provisions,  a  date  contained  in  the 
Special  Provisions  by  which  an 
application  must  be  filed  and  by  which 
you  may  change  your  crop  insurance 
coverage  for  a  crop  year.  If  the  Special 
Provisions  provide  a  sales  closing  date 
for  both  winter  and  spring  types  of  the 
insured  crop  and  you  plant  any 
insurable  acreage  of  the  winter  type,  you 
may  not  change  your  crop  insurance 
coverage  after  the  sales  closing  date  for 
the  winter  type. 

Swathed.  Severance  of  the  stem  and 
grain  head  from  the  ground  without 
renioval  of  the  seed  from  the  head  and 
placing  into  a  windrow. 

2.  Unit  Division 

(a)  In  addition  to  the  requirements  of 
section  2(b)  of  the  Basic  Provisions,  in 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section 
equivalent  or  FSA  farm  serial  niunber 
and  by  irrigated  and  non-irrigated 
practices,  optional  units  may  be 
established  if  each  optional  unit 
contains  only  initially  planted  winter 
wheat  or  only  initially  planted  spring 
wheat.  Optional  units  may  be 
established  in  this  manner  only  in 
counties  having  both  winter  and  spring 
type  final  planting  dates  as  designated 
in  the  Special  Provisions. 

(b)  Winter  wheat  can  not  be  insured 
under  a  whole-farm  unit. 

(c)  In  lieu  of  section  2(e)  of  the  Basic 
Provisions  that  prohibits  you  from 
electing  any  other  unit  structure  if  you 
elect  a  whole  farm  unit,  you  must  elect 
either  a  basic,  optional,  or  enterprise 
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unit  for  your  winter  wheat  even  if  you 
have  elected  a  whole  farm  unit  that 
includes  spring  wheat. 

(d)  If  you  qualify  for  and  elect  either 
a  basic  or  optional  unit  for  your  winter 
wheat  and  you  elect  a  whole  farm  unit 
on  yoiu-  spring  crops,  that  includes 
spring  wheat,  your  coverage  level  for  the 
whole  farm  unit  will  be  limited  to  the 
coverage  level  you  elected  for  basic  and 
optional  units. 


(e)  If  you  qualify  for  and  elect  either 
a  basic  or  optional  unit  for  your  winter 
wheat  and  you  elect  a  whole  farm  unit 
on  your  spring  crops,  that  does  not 
include  spring  wheat,  you  may  elect  any 
applicable  coverage  level  for  the  whole 
farm  unit. 

3.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 


date  is  December  31  preceding  the 
cancellation  date  for  counties  with  a 
March  15  cancellation  date  and  Jime  30 
preceding  the  cancellation  date  for  all 
other  counties. 

4.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination 
dates  are: 


State  and  county 


Cancellation  date    !    Termination  date 


All  Colorado  counties  except  Alamosa  Archuleta  Conejos.  Costilla,  Custer.  Delta,  Dolores.  Eagle, 
Garfield  Grand.  La  Plata  Mesa  Moftal  Montezuma,  Montrose,  Ouray,  Pitkin,  Rio  Blanco,  Rio 
Grande  Routt  Saguache  and  San  Miguel:  all  Iowa  counties  except  Plymouth,  Cherokee.  Buena 
Vista.  Pocahontas.  Humbolt,  Wnght  Franklin,  Butler  Black  Hawk,  Buchanan,  Delaware,  Dubuque 
and  all  Iowa  counties  north  thereof;  all  Wisconsin  counties  except  Buffalo,  Trempealeau,  Jackson, 
Wood  Portage  Waupaca  Outagamie,  Brown  Kewaunee,  and  all  Wisconsin  counties  north  there- 
of, all  other  states  except  Alaska,  Arizona  California.  Connecticut,  Idaho,  Maine,  Massachusetts, 
Minnesota  Montana  Nevada  New  Hampshire  New  York,  North  Dakota,  Oregon,  Rhode  Island, 
South  Dakota.  Utah.  Vermont,  Washington   and  Wyoming, 

Archuleta.  Custer.  Delta.  Dolores,  Eagle  Garfield,  Grand.  La  Plata.  Mesa,  Moffat,  Montezuma, 
Montrose  Ouray.  Pitkin,  Rio  Blanco,  Routt,  and  San  Miguel  counties,  Colorado;  Connecticut; 
Idaho:  Plymouth,  Cherokee,  Buena  Vista,  Pocahontas,  Humboldt,  Wnght,  Franklin,  Butler,  Black 
Hawk  Buchanan,  Delaware  and  Dubuque  counties,  Iowa  and  all  Iowa  counties  north  thereof; 
Massachusetts;  all  Montana  counties  except  Daniels  and  Sheridan,  New  Yori<;  Oregon:  Rhode  Is- 
land all  South  Dakota  counties  except  Corson,  Walworth,  Edmonds,  Faulk,  Spink,  Beadle, 
KingsbuPy-  Miner  McCook.  Turner  Yankton  and  all  South  Dakota  counties  north  and  east  thereof; 
Washington  Buffalo,  Trempealeau,  Jackson,  Wood,  Portage,  Waupaca,  Outagamie,  Brown,  and 
Kewaunee  counties  Wisconsin,  and  all  Wisconsin  counties  north  thereof;  and  all  Wyoming  coun- 
ties except  Big  Horn,  Fremont  Hot  Spnngs.  Park,  and  Washakie. 

Arizona,  California   Nevada,  and  Utah  

Alaska;  Alamosa  Conejos.  Costilla.  Rio  Grande,  and  Saguache  counties,  Colorado;  Maine;  Min- 
nesota Daniels  and  Sheridan  counties,  Montana;  New  Hampshire;  North  Dakota;  Corson, 
Walworth,  Edmunds,  Faulk,  Spink.  Beadle.  Kingsbury,  Miner.  McCook,  Turner,  and  Yankton  coun- 
ties. South  Dakota,  and  all  South  Dakota  counties  north  and  east  thereof;  Vermont;  and  Big  Hom, 
Fremont,  Hot  Spnngs,  Park,  and  Washakie  counties,  Wyoming. 


September  30 


September  30 


October  31 
March  15  ... 


September  30. 


November  30. 


November  30 
March  15. 


5.  Annual  Premium 

In  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  your 
per-acre  premium  on  a  unit  is 
determined  using  the  premium 
calculator.  Your  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premium  for  an  optional  unit  equals  the 
per-acre  premium,  times  an  optional 
unit  surcharge  factor,  times  the  number 
of  insured  acres  in  the  optional  unit, 
times  your  share.  The  optional  unit 
surcharge  factor  is  1.10. 

(c)  Enterprise  unit:  The  aimual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share.  The  per-acre  premium  decreases 
as  the  number  of  legally  defined 
sections  on  which  you  have  insured 
acreage  increases  up  to  a  maximum  of 
10  sections. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 


of  insured  acres  in  the  unit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportions  of  insured  crop  acres  on  the 
unit.  For  example,  if  the  unit  contains 
com,  soybeans,  and  spring  wheat,  the 
per-acre  premium  will  depend  on  the 
ratio  of  com  to  soybean  insured  acres, 
the  ratio  of  com  to  spring  wheat  insured 
acres,  and  the  ratio  of  soybean  to  spring 
wheat  insured  acres. 

6.  Insurefl  Crop 

(a)  In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  spring  wheat  and  winter 
wheat  in  the  coimty  for  which  a 
premium  rate  is  provided  by  the 
premium  calculator: 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area; 

(3)  That  is  planted  for  harvest  as 
grain;  and 


(4)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(i)  Interplanted  with  another  crop; 

(ii)  Planted  into  an  established  grass 
or  legume;  or 

(iii)  Planted  as  a  nurse  ca-op,  unless 
planted  as  a  nurse  crop  for  new  forage 
seeding,  but  only  if  seeded  at  a  normal 
rate  and  intended  for  harvest  as  grain. 

(b)  If  you  anticipate  destroying  any 
acreage  prior  to  harvest  you: 

(1)  May  report  all  planted  acreage 
when  you  report  your  acreage  for  the 
crop  year  and  specify  any  acreage  to  be 
destroyed  as  uninsurable  acreage.  (By 
doing  so,  no  coverage  will  be  considered 
to  have  attached  on  the  specified 
acreage  and  no  premium  will  be  due  for 
such  acreage.  If  you  do  not  destroy  such 
acreage,  you  will  be  subject  to  the 
under-reporting  provisions  contained  in 
section  7  of  the  Basic  Provisions);  or 

(2)  If  the  actuarial  documents  provide 
a  reduced  premium  rate  for  acreage 
destroyed  by  a  date  designated  in  the 
Special  Provisions,  you  may  report  all 
planted  acreage  as  insurable  when  you 
report  your  acreage  for  the  crop  year. 
Premium  will  be  due  on  all  the  acreage. 
Your  premium  amount  will  be  reduced 
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by  the  amount  shown  on  the  actuarial 
documents  for  any  acreage  you  destroy 
prior  to  a  date  designated  in  the  Special 
Provisions  if  you  do  not  claim  an 
indemnity  on  such  acreage.  You  must 
obtain  our  consent  before  and  give  us 
notice  after  you  destroy  any  of  the 
insured  crop  so  your  acreage  report  can 
be  revised  to  make  you  eligible  for  this 
reduction  in  prenlium. 

(c)  In  counties  for  which  the  Wheat 
Special  Provisions  designate  both  fall 
and  spring  final  planting  dates,  you  may 
elect  a  winter  coverage  endorsement  for 
wheat.  This  endorsement  provides  two 
options  for  alternative  coverage  for 
wheat  that  is  damaged  between  the  fall 
tinal  planting  date  and  the  spring  final 
planting  date.  Coverage  under  the 
endorsement  will  be  effective  only  if 
you  designate  the  coverage  option  you 
elect  by  executing  the  endorsement  by 
the  sales  closing  date  for  winter  wheat 
in  the  county. 

7.  Insurance  Period 

In  lieu  of  the  requirements  under 
section  12  of  the  Basic  Provisions,  and 
subject  to  any  provisions  provided  by 
the  Winter  Wheat  Coverage 
Endorsement  if  you  have  elected  such 
endorsement,  the  insurance  period  is  as 
follows: 

(a)  Insurance  attaches  on  each  unit  or 
part  thereof  on  the  later  of  the  date  we 
accept  your  application  or  the  date  the 
insured  crop  is  planted. 

(1)  The  following  limitations  apply: 

(i)  The  acreage  must  be  planted  on  or 
before  the  final  planting  date  designated 
in  the  Special  Provisions  for  the  type 
(winter  or  spring)  except  as  allowed  in 
section  12  of  these  Crop  Provisions  and 
section  17  of  the  Basic  Provisions. 

(ii)  Whenever  the  Special  Provisions 
designate  only  a  fall  final  planting  date, 
any  acreage  of  winter  wheat  damaged 
before  such  final  planting  date,  to  the 
extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop, 
must  be  replanted  to  a  winter  type 
unless  we  agree  that  replanting  is  not 
practical. 

(iii)  Whenever  the  Special  Provisions 
designate  both  fall  and  spring  final 
planting  dates,  winter  wheat  planted  on 
or  before  the  fall  final  planting  date 
which  is  damaged: 

(A)  Before  the  fall  final  planting  date, 
to  the  extent  that  growers  in  the  area 
would  normally  not  further  care  for  the 
crop,  must  be  replanted  to  a  winter  type 
of  the  insured  crop  unless  we  agree  that 
replanting  is  not  practical. 

(B)  On  or  after  the  fall  final  planting 
date,  but  before  the  spring  final  planting 
date,  to  the  extent  that  growers  in  the 
area  would  normally  not  further  care  for 
the  crop,  must  be  replanted  to  an 


appropriate  variety  of  wheat  unless  we 
agree  that  replanting  is  not  practical. 

If  you  have  elected  coverage  under 
one  of  the  available  wheat  winter 
coverage  options  available  in  the 
county,  the  insurance  period  for  wheat 
will  be  in  accordance  with  the  selected 
options. 

(iv)  Whenever  the  Special  Provisions 
designate  a  spring  fined  planting  date, 
any  acreage  of  spring  wheat  deimaged 
before  such  final  planting  date,  to  the 
extent  that  growers  in  the  area  would 
normally  not  further  care  for  the  crop, 
must  be  replanted  to  a  spring  type 
unless  we  agree  that  replanting  is  not 
practical. 

(v)  Whenever  the  Special  Provisions 
designate  only  a  spring  final  planting 
date,  any  acreage  of  fall  planted  wheat 
is  not  insured  unless  you  request  such 
coverage  and  we  agree  in  writing  that 
the  acreage  has  an  adequate  stand  in  the 
spring  to  produce  the  yield  used  to 
determine  your  revenue  guarantee. 
Insiuance  will  then  attach  to  acreage 
having  an  adequate  stand  on  the  earlier 
of  the  spring  final  planting  date  or  the 
date  we  agree  to  accept  the  acreage  for 
insurance.  If  such  fall  planted  acreage  is 
not  to  be  insured  it  must  be  recorded  on 
the  acreage  report  as  an  uninsiu-ed  fall 
planted  crop. 

(b)  Insurance  ends  on  each  unit  at  the 
earliest  of: 

(1)  Total  destruction  of  the  insured 
crop  on  the  unit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  the 
unit; 

(4)  October  31  of  the  calendar  year  in 
which  the  crop  is  normally  harvested;  or 

(5)  Abandonment  of  the  crop  on  the 
unit. 

8.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period  that  results 
in  an  unavoidable  loss  of  revenue: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  a  cause  of 
loss  contained  in  sections  8(a)  through 
(g)  occurring  within  the  insurance 
period;  or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 


9.  Replanting  Payment 

(a)  A  replanting  payment  for  wheat  is 
allowed  as  follows: 

(1)  You  comply  with  all  requirements 
regarding  replanting  payments 
contained  under  section  14  of  the  Basic 
Provisions  and  in  the  Winter  Wheat 
Coverage  Endorsement  for  which  you 
are  eligible  and  which  you  have  elected; 

(2)  The  wheat  must  be  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that 
the  remaining  stcind  will  not  produce  at 
least  90  percent  of  the  revenue 
guarantee  for  the  acreage.  The  projected 
harvest  price  is  used  to  determine  if  90 
percent  of  the  unit  revenue  guarantee 
can  be  achieved; 

(3)  The  acreage  must  have  been 
initially  planted  to  spring  wheat  in 
those  counties  with  only  a  spring  final 
planting  date; 

(4)  The  damage  must  occiu-  after  the 
fall  final  planting  date  in  those  counties 
where  both  a  fall  and  spring  final 
planting  date  are  designated; 

(5)  Replanting  must  take  place  not 
later  than  25  days  after  the  spring  final 
planting  date;  and 

(6)  The  replanted  wheat  must  be 
seeded  at  a  rate  that  is  normal  for 
initially  planted  wheat  (if  new  seed  is 
planted  at  a  reduced  seeding  rate  into  a 
partially  damaged  stand  of  wheat,  the 
acreage  will  not  be  eligible  for  a 
replanting  payment). 

(b)  No  replanting  payment  will  be 
made  for  acreage  initially  planted  to 
winter  wheat  in  any  county  for  which 
the  Special  Provisions  contsdn  only  a 
fall  final  planting  date. 

(c)  In  accordance  with  section  14(c)  of 
the  Basic  Provisions,  the  maximum 
amount  of  the  replanting  payment  per 
acre  will  be  your  share  times  the  lesser 
of  20  percent  of  the  per-acre  revenue 
guarantee  based  on  the  projected  harvest 
price  or  an  amount  equal  to  3  bushels, 
times  the  projected  harvest  price. 

(d)  When  wheat  is  replanted  using  a 
practice  that  is  uninsurable  for  an 
original  planting,  the  liability  for  the 
unit  will  be  reduced  by  the  amount  of 
the  replanting  payment.  The  premium 
amount  will  not  be  reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

In  accordance  with  the  requirements 
of  section  15  of  the  Basic  Provisions,  if 
you  initially  discover  damage  to  any 
insured  crop  within  15  days  of,  or 
during  harvest,  you  must  leave 
representative  samples  of  the 
unharvested  crop  for  our  inspection. 
The  samples  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of 
each  field  in  the  unit,  and  must  not  be 
harvested  or  destroved  until  the  earlier 
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of  our  inspection  or  15  days  after 
harvest  of  the  unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  units,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  unit's  per-acre 
revenue  gucu-antee  by  the  number  of 
insured  acres  in  the  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  each  unit 
(see  sections  11(c)  through  (e): 

(iii)  Subtracting  the  result  of  section 
ll(b)(l)(ii)  from  the  result  of  section 
ll(b)(l)(i);and 

(iv)  Multiplying  the  results  of  section 
ll(b)(l)(iii)  by  your  share. 

If  the  result  of  section  ll{b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  enterprise  unit's 
per-acre  revenue  guarantee  by  the 
number  of  insured  acres  in  the 
enterprise  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  the 
enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
ll(b)(2)(ii)  from  the  result  of  section 
ll(b)(2)(i);and 

(iv)  Multiplying  the  result  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  resuh  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Multiplying  the  per  acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  fall  harvest  price 
for  each  crop  by  the  production  to  count 
for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll{b)(3)(iii); 


(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  of  section 
ll(b)(3)(v)  by  your  share. 

If  the  result  of  section  ll(b)(3)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  vdll  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  count  in 
bushels  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  you  wish  to  abandon  and  no 
longer  care  for,  if  you  and  we  agree  on 
the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  when 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat  production  may  be 
adjusted  for  excess  moisture  and  quality 


deficiencies.  If  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  13.5  percent.  We 
may  obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in 
wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight, 
total  damaged  kernels  (heat-damaged 
kernels  will  not  be  considered  to  be 
damaged),  shrunken  or  broken  kernels, 
defects  (foreign  material  and  heat 
damage  will  not  be  considered  to  be 
defects),  a  musty,  sour,  or  commercially 
objectional  foreign  odor  (except  smut 
odor),  or  grading  garlicky,  light  smutty, 
smutty  or  ergoty; 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins.  that  are 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if. 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  the  wheat 
under  the  authority  of  the  United  States 
Grain  Standards  Act  or  the  United 
States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  The  wheat  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  11(d)(2)  and  (3), 
will  be  reduced  by  the  quality 
adjustment  factor  contained  in  the 
Special  Provisions. 

(e)  Any  production  harvested  fi-om 
plants  growing  in  the  wheat  may  be 
counted  as  production  of  the  wheat  on 
a  weight  basis. 

12.  Late  Planting 

A  late  planting  period  is  not 
applicable  to  fall-planted  wheat.  Any 
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winter  wheat  that  is  planted  after  the 
fall  final  planting  date  in  counties  for 
which  the  Special  Provisions  also 
contain  a  final  planting  date  for  spring 
wheat  will  not  be  insured.  Any  winter 
wheat  that  is  planted  after  the  fall  final 
planting  date  in  counties  for  which  the 
Special  Provisions  contain  only  a  fall 
final  planting  date  will  not  be  insured 
unless  you  were  prevented  from 
planting  the  winter  wheat  by  the  fall 
final  planting  date.  Such  acreage  will  be 
insiu-able,  and  the  revenue  guarantee 
and  premium  for  the  acreage  will  be 
detennined  in  accordance  with  sections 
17(b)  and  (c)  of  the  Basic  Provisions 

13.  Prevented  Planting 

(a)  In  addition  to  the  provisions 
contained  in  section  18  of  the  Basic 
Provisions,  in  counties  for  which  the 
Special  Provisions  designate  a  spring 
final  planting  date,  your  prevented 
planting  per-acre  revenue  guarantee  will 
be  based  on  your  approved  yield  for 
spring-planted  acreage  of  the  insured 
crop. 

(b)  Your  prevented  planting  coverage 
will  be  60  percent  of  your  per-acre 
revenue  guarantee  for  timely  planted 
acreage.  You  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents  by 
paying  an  additional  premium. 

3.  Add  the  Revenue  Assurance 
Optional  Endorsement  Winter  Wheat 
Coverage  Endorsement  as  follows: 

Revenue  Assurance  Optional 
Endorsement  Winter  Wheat  Coverage 
Endorsement 

(This  is  a  Continuous  Endorsement) 

(a)  In  return  for  payment  of  the 
additional  premiimi  as  indicated  in  the 
premium  calculator,  this  endorsement  is 
attached  to  and  made  a  part  of  your 
Revenue  Assurance  Wheat  Crop 
Provisions  subject  to  the  terms  and 
conditions  described  herein. 

(b)  This  endorsement  is  available  only 
in  counties  for  which  the  Special 
Provisions  designate  both  a  fall  final 
planting  date  and  a  spring  final  planting 
date. 

(c)  This  endorsement  modifies  the 
provisions  of  sections  7  and  11  of  the 
Revenue  Assurance  Wheat  Crop 
Provisions. 

(1)  You  must  have  the  Revenue 
Assurance  Wheat  Crop  Policy  in  force. 

(2)  You  may  select  either  Option  A  or 
Option  B.  Failure  to  select  either  Option 
A  or  Option  B  means  that  you  have 
rejected  both  Options  and  this 
endorsement  would  be  void. 

(3)  Insurance  Period.  Coverage  under 
this  endorsement  begins  on  the  later  of 
the  date  we  accept  your  application  for 


coverage  or  on  the  fall  final  planting 
date  designated  in  the  Special 
Provisions.  Coverage  ends  on  the  spring 
final  planting  date  designated  in  the 
Special  Provisions. 

(4)  The  provisions  under  section  15  of 
the  Revenue  Assurance  Insurance  Policy 
Basic  Provisions  are  amended  to  require 
that  all  notices  of  damage  must  be 
provided  to  us  by  the  spring  final 
planting  date  designated  in  the  Special 
Provisions. 

Option  A  (30  Percent  Coverage  and 
Acreage  Release) 

Whenever  any  winter  wheat  is 
damaged  during  the  insurance  period 
(see  section  (c)(3)  above),  and  at  least  20 
acres  or  20  percent  of  the  acreage  in  the 
unit,  whichever  is  less,  does  not  have  an 
adequate  stand  to  produce  at  least  90 
percent  of  the  Revenue  Guarantee  for 
the  acreage  (to  calculate  the  actual 
percentage,  multiply  the  appraised 
production  determined  in  accordance 
with  section  11(c)(1)  of  the  Revenue 
Assurance  Wheat  Crop  Provisions  times 
the  Projected  Harvest  Price  and  then 
divide  that  quantity  by  the  Revenue 
Guarantee),  you  may,  at  your  option, 
take  one  of  the  following  actions: 

(a)  Destroy  the  remaining  crop  on 
such  acreage.  By  doing  so,  you  agree  to 
accept  an  amount  of  Calculated  Revenue 
equal  to  70  percent  of  the  Revenue 
Guarantee  as  revenue  to  count  for  the 
damaged  acreage,  or  an  appraisal 
detennined  in  accordance  with  section 
11(c)(1)  of  the  Revenue  Assurance 
Wheat  Crop  Provisions  if  such  an 
appraisal  results  in  a  greater  amount  of 
Calculated  Revenue.  This  amount  will 
be  considered  Calculated  Revenue  to 
Coimt  in  determining  any  final 
indemnity  on  the  unit  and  will  be  used 
to  setde  your  claim  as  described  in  the 
provisions  under  section  1 1  of  the 
Revenue  Assurance  Wheat  Crop 
Provisions.  You  may  use  such  acreage 
for  any  purpose,  including  planting  and 
separately  insuring  any  other  crop.  If 
you  elect  to  utilize  such  acreage  for  the 
production  of  spring  wheat,  you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
that  results  in  a  clear  and  discernible 
break  in  the  planting  pattern  at  the 
boundary  between  it  and  any  remaining 
winter  wheat;  and 

(2)  Store  or  market  the  production 
fi-om  such  acreage  in  such  a  manner  that 
permits  us  to  verify  the  amount  of 
spring  wheat  production  separately 
fi-om  any  winter  wheat  production.  In 
the  event  you  are  unable  to  provide 
records  of  production  that  are 
acceptable  to  us,  the  spring  wheat 
acreage  will  be  considered  to  be  a  part 
of  the  original  winter  wheat  xmit.  If  you 
elected  to  insure  the  spring  wheat 


acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acreage  will 
be  considered  earned  and  payable  to  us. 

(b)  Continue  to  care  for  tne  damaged 
crop.  By  doing  so,  coverage  will 
continue  under  the  terms  of  the 
Revenue  Assurance  Insurance  Policy 
Basic  Provisions,  Revenue  Assurance 
Wheat  Crop  Provisions,  and  this  Option. 

(c)  Replant  the  acreage  to  an 
appropriate  variety  of  wheat,  if  it  is 
practical,  and  receive  a  replanting 
payment  in  accordance  with  the  terms 
of  section  9  of  the  Revenue  Assurance 
Wheat  Crop  Provisions.  By  doing  so. 
coverage  will  continue  under  the  terms 
of  the  Revenue  Assurance  Insurance 
Policy  Basic  Provisions,  the  Revenue 
Assurance  Wheat  Crop  Provisions,  and 
this  Option,  and  the  Revenue  Guarantee 
for  winter  wheat  will  remain  in  effect 

Option  B  (With  Full  Winter  Damage 
Coverage) 

Whenever  any  winter  wheat  is 
damaged  during  the  insurance  period 
(see  section  (c)(3)  above),  and  at  least  20 
acres  or  20  percent  of  the  acreage  in  the 
unit,  whichever  is  less,  does  not  have  an 
adequate  stand  to  produce  at  least  90 
percent  of  the  Revenue  Guarantee  for 
the  acreage  (to  calculate  the  actual 
percentage,  multiply  the  appraised 
production  determined  in  accordeuice 
with  section  11(c)(1)  of  the  Revenue 
Assurance  Wheat  Crop  Provisions  times 
the  Projected  Harvest  Price  and  then 
divide  that  quantity  by  the  Revenue 
Guarantee),  you  may,  at  your  option, 
take  one  of  the  following  actions: 

(a)  Continue  to  care  for  the  damaged 
crop.  By  doing  so,  coverage  will 
continue  under  the  terms  of  the 
Revenue  Assurance  Insurance  Policy 
Basic  Provisions,  the  Revenue 
Assurance  Wheat  Crop  Provisions,  and 
this  Option.  ■ 

(b)  Replant  the  acreage  to  an 
appropriate  variety  of  wheat,  if  it  is 
practical,  and  receive  a  replanting 
payment  in  accordance  with  the  terms 
of  section  9  of  the  Revenue  Assurance 
Wheat  Crop  Provisions.  By  doing  so, 
coverage  will  continue  under  the  terms 
of  the  Revenue  Assurance  Insurance 
Policy  Basic  Provisions,  the  Revenue 
Assurance  Wheat  Crop  Provisions,  and 
this  Option,  and  the  Final  Guarantee  for 
winter  wheat  will  remain  in  effect. 

(c)  Accept  our  appraisal  of  the  crop  on 
the  damaged  acreage  as  Calculated 
Revenue  to  count  against  the  Revenue 
Guarantee  for  the  damaged  acreage, 
destroy  the  remaining  crop  on  such 
acreage,  and  be  eligible  for  any 
indemnity  due  under  the  terms  of  the 
Revenue  Assurance  Insurance  Policy 
Basic  Provisions  and  the  Revenue 
Assurance  Wheat  Crop  Provisions.  The 
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appraisal  will  be  considered  Calculated 
Revenue  in  determining  any  fined 
indemnity  on  the  unit  and  will  be  used 
to  settle  your  claim  as  described  in  the 
provisions  of  section  11  of  the  Revenue 
Assurance  Wheat  Crop  Provisions.  You 
may  use  such  acreage  for  any  piu-pose, 
including  planting  and  separately 
insuring  any  other  crop.  If  you  elect  to 
utilize  such  acreage  for  the  production 
of  spring  wheat,  you  must: 

(1)  Plant  the  spring  wheat  in  a  maimer 
that  results  in  a  clear  and  discernible 
break  in  the  planting  pattern  at  the 
boundary  between  it  and  any  remaining 
winter  wheat;  and 

(2)  Store  or  market  the  production 
from  such  acreage  in  a  manner  which 
permits  us  to  verify  the  amount  of 
spring  wheat  production  separately 
from  any  winter  wheat  production.  In 
the  event  you  are  unable  to  provide 
records  of  production  that  are 
acceptable  to  us,  the  spring  wheat 
acreage  will  be  considered  to  be  a  part 
of  the  original  winter  wheat  unit.  If  you 
elected  to  insure  the  spring  wheat 
acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acreage  will 
be  considered  earned  and  payable  to  us. 

Signed  in  Washington,  D.C.,  on  June  29, 
2000. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  00-17149  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Crop  Revenue  Coverage 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
508(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  smce  1996  the  Federal  Crop 
Insurance  Corporation  (FCIC)  Board  of 
Directors  (Board)  has  approved  for 
rein.'urance  and  subsidy  the  insurance 
of  corn,  grain  sorghum,  soybeans, 
cotton,  rice,  and  wheat  in  select  states 
and  counties  under  the  Crop  Revenue 
Coverage  (CRC)  plan  of  insurance 
submitted  by  American  Agrisurance 
(AmAg).  This  notice  is  intended  to 
inform  eligible  producers  and  the 
private  insurance  industry  of  revisions 
to  the  Crop  Revenue  Coverage  (CRC) 
Insurance  Policy  Basic  Provisions,  the 
Crop  Revenue  Coverage  Insurance 
Policy  Wheat  Crop  Provisions,  and  the 
Crop  Revenue  Coverage  Mandatory' 
Actuarial  Document  Endorsement 
Commodity  Exchange  Endorsement — 


Wheat,  for  the  2001  and  succeeding 
crop  years. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffmann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  6501  Beacon 
Dr.,  Kansas  City,  Missouri  64133, 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  section  508(h)  of 
the  Act,  the  Board  approved  a  program 
of  insuremce  known  as  CRC,  submitted 
by  American  Agrisurance,  an  exclusive 
marketing  agent  and  wholly  owned 
subsidiary  of  Acceptance  Insurance 
Companies,  Inc.  All  terms  and 
conditions  of  the  policy  and  all 
premium  rates  are  determined  by 
AmAg.  FCIC  does  not  have  the  authority 
to  modify  or  waive  any  terms  or 
conditions.  FCIC  only  has  the  authority 
to  approve  or  disapprove  the  terms  and 
conditions  submitted  by  AmAg. 

The  CRC  program  has  been  approved 
for  reinsurance  and  premium  subsidy, 
including  subsidy  for  administrative 
and  operating  expenses  in  an  amoimt 
authorized  under  section  508(e)  of  the 
Act.  CRC  is  designed  to  protect 
producers  against  both  price  and  yield 
losses. 

On  Tuesday,  November  30,  1999, 
FCIC  published  a  Notice  of  availability 
in  the  Federal  Register  at  64  FR  66839- 
66866  to  revise  the  Basic  Provisions, 
Crop  Provisions,  and  Commodity 
Exchange  Endorsements  to  be  effective 
beginning  with  the  2000  CRC  spring 
crop  programs. 

AniAg  has  requested  the  CRC  program 
for  winter  wheat  for  the  2001  crop  year 
be  changed  to  remove  the  CRC  base 
price  and  harvest  price  for  Winter 
Durum  Wheat  in  Arizona  and 
Ccdifornia,  incorporate  changes  to  allow 
for  continuous  rating  of  crop  insm^ance 
policies,  change  the  cancellation  and 
termination  dates  for  some  counties  and 
make  minor  edits  for  clarification.  The 
CRC  program  for  durum  wheat  is  being 
removed  from  Arizona  and  California 
because  of  an  inability  to  determine 
prices  from  the  current  market.  Other 
changes  made  include  those  changes  in 
the  administrative  fees  and  producer 
subsidies  as  well  as  the  substitution  of 
yields  in  the  producers's  actual 


production  history  mandated  by  the 
Agricultural  Risk  Protection  Act  of 
2000. 

Accordingly,  FCIC  herewith  gives 
notice  of  the  above  stated  changes  for 
the  2001  and  succeeding  crop  years. 

The  CRC  policies,  endorsements, 
underwriting  rules,  questions  and 
answers,  premium  calculation 
worksheet,  and  actuarial  docxmients  for 
the  2001  crop  year  will  be  released 
electronically  to  all  reinsured 
companies  through  FCIC's  Website, 

Notice:  Accordingly,  the  publication  on 
November  30,  1999,  Notice  of  availability  at 
64  FR  66839-66866  is  adopted  with  revisions 
to  the  Crop  Revenue  Coverage  (CRC) 
Insurance  Policy  Basic  Provisions,  Crop 
Revenue  Coverage  Insurance  Policy  Wheat 
Crop  Provisions,  and  Crop  Revenue  Coverage 
Mandatory  Actuarial  Document  Endorsement 
Commodity  Exchange  Endorsement — Wheat, 
effective  beginning  with  the  2001  crop  year 
as  follows: 

Crop  Revenue  Coverage  (CRC) 
Insurance  Policy  Basic  Provisions 

1.  In  section  1,  the  definitions  of 
"actuarial  documents,  "  "additional 
coverage,"  "administrative  fee,"  and 
"approved  yield"  are  revised  to  read  as 
follows: 

Actuarial  documents.  The  material  for 
the  crop  year  which  is  available  for 
public  inspection  in  your  agent's  office, 
and  which  show  the  revenue 
guarantees,  coverage  levels,  practices, 
insurable  acreage,  and  other  related 
information  regarding  crop  insurance  in 
the  county. 

Additional  coverage.  A  level  of 
coverage  equal  to  or  greater  than  50 
percent  of  the  approved  yield 
indemnified  at  100  percent  of  the  Base 
Price,  or  a  comparable  coverage. 

Administmtive  fee.  An  amount  you 
must  pay  for  additional  coverage  for 
each  crop  year  as  specified  in  section  8. 

Approved  yield.  The  actual 
production  history  (APH)  yield 
determined  in  accordance  with  7  CFR 
part  400,  subpart  G,  including  any 
adjustments  elected  imder  section  35. 
This  yield  is  established  for  basic  or 
optional  units.  The  approved  yield  for 
each  basic  or  optional  unit  comprising 
an  enterprise  imit  is  retained  for 
premium  and  final  guarantee  purposes 
under  an  enterprise  imit. 

2.  In  section  1,  the  definition  of  "base 
premium  rate"  has  been  added  to  read 
as  follows: 

Base  premium  rate.  A  premium  rate 
used  to  calculate  the  risk  associated 
with  yield. 

3.  In  section  1,  the  definition  of  "CRC 
rate"  has  been  replaced  with  "CRC  base 
rate"  and  is  revised  to  read  as  follows: 
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CRC  base  rate.  The  premium  rate  used 
to  calculate  the  risk  associated  with 
revenue. 

4.  In  section  1,  the  definition  of 
"Limited  coverage"  is  removed. 

5.  Section  3(b)  is  revised  to  read  as 
follows: 

(b)  Your  application  for  insurance 
must  contain  all  the  information 
required  by  us  to  insure  the  crop. 
Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers,  as  applicable, 
(except  as  stated  herein)  coverage  level, 
crop,  type,  variety  or  class,  plan  of 
insurance,  and  any  other  material 
information  required  to  insure  the  crop, 
are  not  acceptable.  If  a  person  with  a 
substantial  beneficial  interest  in  the 
insured  crop  refuses  to  provide  a  social 
security  number  or  employer 
identification  number,  the  amount  of 
coverage  available  under  the  policy  will 
be  reduced  proportionately  by  that 
person's  share  of  the  crop. 

6.  Section  3(e)(10)  is  revised  to  read 
as  follows: 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31,  2000, 
and  crop  B,  with  a  termination  date  of 
March  15,  2001,  are  insured  and  you  do 
not  pay  the  premium  for  crop  A  by  the 
termination  date,  you  are  ineligible  for 
crop  insurance  as  of  October  31,  2000, 
and  crop  A's  policy  is  terminated  on 
that  date.  Crop  B's  policy  is  terminated 
as  of  March  1 5 .  2001 .  If  you  enter  an 
agreement  to  repay  the  debt  on  April  25, 
2001,  you  can  apply  for  insurance  for 
crop  A  by  the  October  31,  2001,  sales 
closing  date  and  crop  B  by  the  March 
15,  2002,  sales  closing  date.  If  you  fail 
to  make  a  scheduled  payment  on 
November  1,  2001,  you  will  be  ineligible 
for  crop  insurance  effective  on 
November  1,  2001,  and  you  will  not  be 
eligible  unless  the  debt  is  paid  in  full  or 
you  file  a  petition  to  have  the  debt 
discharged  in  bankruptcy  and 
subsequently  receive  discharge. 

7.  Section  4(a),  is  revised  to  read  as 
follows: 

(a)  For  each  crop  year,  the  Final 
Guarantee  and  coverage  level  at  which 
an  indemnity  will  be  determined  for 
each  unit  will  be  those  used  to  calculate 
your  summary  of  coverage.  The 


information  necessary  to  determine 
those  factors  will  be  contained  in  the 
Special  Provisions  or  in  the  actuarial 
documents. 

8.  Section  8(c)  is  revised  to  read  as 
follows: 

(c)  Your  annual  premium  amount  is 
determined  by: 

(1)  Multiplying  the  Approved  Yield 
times  the  Coverage  Level,  times  the  Base 
Premium  Rate,  and  times  the  Base  Price 
as  defined  in  the  Commodity  Exchange 
Endorsement; 

(2)  Multiplying  the  Approved  Yield 
times  the  Coverage  Level,  times  the  CRC 
Base  Rate,  and  times  the  CRC  Low  Price 
Factor  specified  in  the  actuarial 
documents; 

(3)  Multiplying  the  Approved  Yield 
times  the  Coverage  Level,  times  the  Base 
Premium  Rate,  and  times  the  CRC  High 
Price  Factor  specified  in  the  actuarial 
documents; 

(4)  Adding  sections  8(c)(1),  (2),  and 
(3); 

(5)  Multiplying  the  result  of  section 
8(c)(4)  times  the  Acres  insured,  times 
your  Share  at  the  time  coverage  begins, 
and  as  applicable,  times  any  CRC 
Option  Factor;  Yield  Adjustment    ». 
Surcharge;  and/or  CRC  Enterprise 
Option  Factor; 

(6)  Multiplying  the  result  of  section 
8(c)(5)  times  the  applicable  producer 
subsidy  percentage  to  calculate  the 
appropriate  amount  of  subsidy.  The 
producer  subsidy  percentage  is  based 
upon  the  coverage  level  and  is 
contained  in  the  actuarial  documents; 
and 

(7)  Subtracting  section  8(c)(6)  fi-om 
section  8(c)(5). 

9.  Section  8(d)  is  removed  and  the 
remaining  section  is  redesignated, 
accordingly. 

10.  Section  8(e)  redesignated  as  8(d)  is 
revised  as  follows: 

(d)  In  addition  to  the  premium 
charged: 

(1)  You,  unless  otherwise  authorized 
in  7  CFR  part  400,  must  pay  an 
administrative  fee  each  crop  year  of  $30 
per  crop  per  county. 

(2)  The  administrative  fee  must  be 
paid  no  later  than  the  time  that 
premium  is  due. 

(3)  Payment  of  an  administrative  fee 
will  not  be  required  if  you  file  a  bona 


fide  zero  acreage  report  on  or  before  the 
acreage  reporting  date  for  the  crop.  If 
you  falsely  file  a  zero  acreage  report, 
you  may  be  subject  to  criminal  and 
administrative  sanctions. 

(4)  The  administrative  fee  will  be 
waived  if  you  request  it  and  you  qualify 
as  a  limited  resources  farmer. 

(5)  Failure  to  pay  the  administrative 
fees  when  due  may  make  you  ineligible 
for  certain  other  USD  A  benefits. 

11.  Section  34(c)  is  revised  to  read  as 
follows: 

(c)  A  written  agreement  may  only  be 
used  to  insure  a  CRC  crop  in  a  county 
without  a  CRC  program  if  the  county 
without  a  CRC  program  is  adjacent  to  a 
county  with  a  CRC  program; 

12.  Section  35  is  added  as  follows: 

Section  35.  Substitution  of  Yields 

You  may  elect  to  exclude  actual 
yields  used  to  calculate  the  APH  yield 
that  are  less  than  60  percent  of  the 
applicable  transitional  yield  (T-yield), 
as  defined  in  7  CFR  400.52.  Each 
excluded  actual  yield  will  be  replaced 
with  a  yield  equal  to  60  percent  of  the 
applicable  T-yield  for  the  county.  The 
replacement  yields  will  be  used  in  the 
same  maimer  as  actual  yields  for  the 
purpose  of  calculating  the  APH  yield. 
Premium  rates  for  approved  yields  that 
are  adjusted  under  this  section  will  be 
based  on  your  yield  prior  to  replacing 
the  actual  yields  or  such  other  basis  as 
determined  appropriate  by  us. 

Crop  Revenue  Coverage  Insurance 
Polii  V  Wheat  Crup  Fro\  i.sions 

13.  Section  3  is  revised  to  read  as 
follows: 

3.  Coverage  Level 

In  addition  to  the  requirements  of 
section  4  of  the  Basic  Provisions  all  the 
insurable  acreage  of  wheat  in  the  county 
insured  as  grain  under  this  policy  will 
have  the  same  coverage  level. 

14.  Section  5  is  revised  to  read  as 
follows: 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3(h)  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 


State  and  county 


Cancellation  date 


Termination  date 


All  Colorado  counties  except  Alamosa,  Archuleta,  Conejos,  Costilla,  Custer,  Delta,  Dolores,  Eagle, 
Garfield,  Grand.  La  Plata,  Mesa,  Moffat,  Montezuma,  Montrose,  Ouray,  Pitkin,  Rio  Blanco,  Rio 
Grande,  Routt,  Saguache,  and  San  Miguel:  all  Iowa  counties  except  Plymouth,  Cherokee,  Buena 
Vista.  Pocahontas,  Humtxjit,  Wright,  Franklin,  Butler,  Black  Hawk.  Buchanan,  Delaware.  Dubuque 
and  all  Iowa  counties  north  thereof:  all  Wisconsin  counties  except  Buffalo,  Trempealeau.  Jackson, 
Wood,  Ponage,  Waupaca,  Outagamie,  Brown,  Kewaunee  and  all  Wisconsin  counties  north  thereof; 
and  all  other  states  except  Alaska,  Arizona,  California,  Connecticut,  Idaho,  Maine,  Massachusetts, 
Minnesota,  Montana,  Nevada,  New  Hampshire,  New  York,  North  Dakota,  Oregon,  Rhode  Island, 
South  Dakota,  Utah,  Vermont.  Washington,  and  Wyoming. 


Septemljer  30 


Septemt)er  30. 
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State  and  county 


Archuleta,  Custer,  Delta,  Dolores.  Eagle,  Garfield,  Grand,  La  Plata,  Mesa,  Moffat,  Montezuma, 
Montrose,  Ouray,  Pitkin,  Rio  Blanco,  Routt  and  San  Miguel  counties,  Colorado:  Connecticut;  Idaho- 
Plymouth,  Cherokee,  Buena  Vista,  Pocahontas,  HumbokJt,  Wright,  Franklin,  Butler,  Black  Hawk, 
Buchanan,  Delaware  and  Dubuque  counties,  Iowa,  and  all  Iowa  counties  north  thereof;  Massachu- 
setts; all  Montana  counties  except  Daniels  and  Sheridan.  New  York;  Oregon;  Rhode  Island;  all 
South  Dakota  counties  except  Corson,  Walworth,  Edmonds,  Faulk,  Spink,  Beadle,  Kingsbury, 
Miner,  McCook,  Turner,  Yankton  and  all  South  Dakota  counties  north  and  east  thereof;  Wash- 
ington: Buffalo,  Trempealeau,  Jackson.  Wood  Portage.  Waupaca,  Outagamie,  Brown  and 
Kewaunee  counties  Wisconsin  and  all  Wisconsin  counties  north  thereof;  and  all  Wyoming  coun- 
ties except  Big  Horn   Fremont  Hot  Spnngs,  Park,  and  Washakie. 

Anzona  Caiifornia   Nevada  and  Utan  

Alaska  Alamosa  Conejos,  Costilla,  Rio  Grande  and  Saguache  counties,  Colorado;  Maine;  Min- 
nesota Daniels  and  Shendan  counties.  Montana  New  Hampshire;  North  Dakota;  Corson, 
Walworth  Edmunds.  Faulk.  Spink  Beadle.  Kingsbury  Miner,  McCook,  Turner,  and  Yankton  coun- 
ties, South  Dakota,  and  all  South  Dakota  counties  north  and  east  thereof;  Vermont;  and  Big  Horn, 
Fremont,  Hot  Spnngs,  Park  and  Washakie  counties,  Wyoming. 


Cancellation  date 


September  30 


October  31 
March  15  .. 


Termination  date 


November  30. 


November  30. 
March  15. 


15.  Section  ll(e)(2)(i)  is  revised  to 
read  as  follows: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in 
wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight, 
total  damaged  kernels  (heat-damaged 
kernels  will  not  be  considered  to  be 
damaged),  shrunken  or  broken  kernels, 
defects  (foreign  material  and  heat 
damage  will  not  be  considered  to  be 
defects),  a  musty,  sour,  or  commercially 
objectional  foreign  odor  (except  smut 
odor)  or  grading  garlicky,  light  smutty, 
smutty  or  ergoty; 

16.  The  Crop  Revenue  Coverage 
Mandatory  Actuarial  Document 
Endorsement  Commodity  Exchange 
Endorsement — Wheat,  is  revised  to  read 
as  follows: 

Crop  Revenue  Coverage  Mandatory 
.Actuarial  Document  Endorsement 
Commodity  Exchange  Endorsement — 
Wheat 

(This  is  a  Continuous  Endorsement) 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  The  Special  Provisions;  (2) 
this  Commodity  Exchange  Endorsement; 
(3)  the  Crop  Provisions;  and  (4)  the 
Basic  Provisions,  with  (1)  controlling 
(2),  etc. 

How  this  endorsement  affects  your 
coverage: 

(I)  This  endorsement  is  attached  to 
and  made  a  part  of  your  Crop  Revenue 
Coverage  (CRC)  Wheat  crop  policy 
provisions  and  actuarial  documents, 
subject  to  the  terms  and  conditions 
described  herein. 

(II)  This  endorsement  specifies  how, 
where,  and  when  commodity  prices  for 
your  CRC  Wheat  policy  are  determined. 

(III)  This  endorsement  defines  the 
Average  Daily  Settlement  Price,  as  used 
in  the  Base  Price  and  Harvest  Price,  as — 
The  average  calculated  by  totaling  all 


the  daily  settlement  prices  for  the 
contract  specified  in  the  applicable  Base 
Price  or  Harvest  Price  definition 
(established  on  full  active  trading  days), 
during  the  month  specified  in  the 
applicable  Base  Price  or  Harvest  Price 
definition,  and  dividing  that  sum  by  the 
total  number  of  days  included  in  the 
total.  The  average  must  include  at  least 
fifteen  (15)  days  and  each  day  included 
in  the  average  must  be  a  full  active 
trading  day  for  the  contract  specified  in 
the  applicable  Base  Price  or  Harvest 
Price  definition.  A  full  active  trading 
day  is  any  day  on  which  there  are 
twenty-five  (25)  or  more  open  interest 
contracts  of  the  contract  specified  in  the 
Base  Price  or  Harvest  Price  definition.  If 
there  are  less  than  fifteen  (15)  full  active 
trading  days  for  the  contract  specified  in 
the  applicable  Base  Price  or  Harvest 
Price  definition,  during  the  month 
specified  in  the  applicable  Base  Price  or 
Harvest  Price  definition,  then  additional 
daily  settlement  prices,  established  on 
full  active  trading  days,  for  the  contract 
immediately  prior  to  the  contract 
specified  in  the  applicable  Base  Price  or 
Harvest  Price  definition,  during  the 
month  specified  in  the  applicable  Base 
Price  or  Harvest  Price  definition,  will  be 
used  until  there  are  fifteen  (15)  prices 
from  fifteen  (15)  full  active  trading  days 
included  in  the  average. 

(IV)  This  endorsement  defines  the 
Base  Price  and  Harvest  Price  as  showm 
in  Section  1  of  the  Crop  Revenue 
Coverage  Basic  Provisions  by  wheat 
type  and  state  as  follows: 

Winter  Wheat — (Insured  as  winter 
wheat),  Chicago  Board  of  Trade  (CBOT) 

Illinois,  Indiana,  Michigan,  Ohio,  and 
Wisconsin 

Base  Price  (CBOT)— The  August  15  to 
September  14  pre-harvest  year's  average 
daily  settlement  price  for  the  harvest 
year's  CBOT  July  soft  red  winter  wheat 
futures  contract  rounded  to  the  nearest 


whole  cent.  The  Base  Price  will  be 
released  as  an  actuarial  document 
addendum  by  September  20  of  the  pre- 
harvest  year. 

Harvest  Price  (CBOT)— The  July  15  to 
August  14  harvest  year's  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  September  soft  red  winter  wheat 
futures  contract  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  two 
dollars  ($2.00),  or  greater  than  the  Base 
Price  plus  two  dollars  ($2.00).  The 
Harvest  Price  will  be  released  as  an 
actuarial  document  addendum  by 
August  20  of  the  harvest  year. 

Winter  Wheat — (Insured  as  winter 
wheat),  (CBOT) 

Alabama,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  and  Virginia 

Base  Price  (CBOT)— The  August  15  to 
September  14  pre-harvest  year's  average 
daily  settlement  price  for  the  harvest 
year's  CBOT  July  soft  red  winter  wheat 
futures  contract  rounded  to  the  nearest 
whole  cent.  The  Base  Price  will  be 
released  as  an  actuarial  document 
addendum  by  September  20  of  the  pre-* 
harvest  year. 

Harvest  Price  (CBOT)— The  Jime 
harvest  year's  average  daily  settlement 
price  for  the  harvest  year's  CBOT  July 
soft  red  winter  wheat  futxires  contract 
rounded  to  the  nearest  whole  cent.  The 
Harvest  Price  cannot  be  less  than  the 
Base  Price  minus  two  dollars  ($2.00),  or 
greater  than  the  Base  Price  plus  two 
dollars  ($2.00).  The  Harvest  Price  will 
be  released  as  an  actuarial  document 
addendum  by  July  10  of  the  harvest 
vear. 
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Winter  Wheat — (Insured  as  winter 
wheat),  Kansas  City  Board  of  Trade 
(KCBOT) 

Iowa,  Montana.  Nebraska,  South  Dakota, 
and  Wyoming 

Base  Price  (KCBOT)— The  August  15 
to  September  14  pre-harvest  year's 
average  daily  settlement  price  for  the 
harvest  year's  KCBOT  July  hard  red 
winter  wheat  futures  contract  rounded 
to  the  nearest  whole  cent.  The  Base 
Price  will  be  released  as  an  actuarial 
document  addendum  by  September  20 
of  the  pre-harvest  year. 

Harvest  Price  (KCBOT)— The  July  15 
to  August  14  harvest  year's  average 
daily  settlement  price  for  the  harvest 
year's  KCBOT  September  hard  red 
winter  wheat  futures  contract  rounded 
to  the  nearest  whole  cent.  The  Harvest 
Price  cannot  be  less  than  the  Base  Price 
minus  two  dollars  ($2.00),  or  greater 
than  the  Base  Price  plus  two  dollars 
($2.00).  The  Harvest  Price  will  be 
released  as  an  actuarial  document 
addendum  by  August  20  of  the  harvest 
year. 

Winter  Wheat — (Insured  as  winter 
wheat).  (KCBOT) 

Arizona,  Arkansas,  Colorado,  Kansas, 
Missouri,  New  Mexico,  Oklahoma,  and 
Texas 

Base  Price  (KCBOT)— The  August  15 
to  September  14  pre-harvest  year's 
average  deiily  settlement  price  for  the 
harvest  year's  KCBOT  July  hard  red 
winter  wheat  futures  contract  rounded 
to  the  nearest  whole  cent.  The  Base 
Price  will  be  released  as  an  actuarial 
docimient  addendum  by  September  20 
of  the  pre-harvest  vear. 

Harvest  Price  (KCBOT)— The  June 
harvest  year's  average  daily  settlement 
price  for  the  harvest  year's  KCBOT  July 
hard  red  winter  wheat  futures  contract 
rounded  to  the  nearest  whole  cent.  The 
Harvest  Price  cannot  be  less  than  the 
Base  Price  minus  two  dollars  ($2.00),  or 
greater  than  the  Base  Price  plus  two 
dollars  ($2.00).  The  Harvest  Price  will 
be  released  as  an  actuarial  dociunent 
addendum  by  July  10  of  the  harvest 
year. 

Spring  Wheat — (Insured  as  spring  wheat 
in  counties  with  a  3/15  cancellation 
date),  Minneapolis  Grain  Exchange 

(MCE) 

Colorado.  Minnesota,  Montana,  North 
Dakota,  South  Dakota,  and  Wyoming 

Base  Price  (MGE) — The  February 
harvest  year's  average  daily  settlement 
price  for  the  harvest  year's  MGE 
September  hard  red  spring  wheat 
futures  contract  rounded  to  the  nearest 
whole  cent.  The  Base  Price  will  be 


released  as  an  actuarial  document 
addendum  by  March  10  of  the  harvest 
year. 

Harvest  Price  (MGE) — The  August 
harvest  year's  average  daily  settlement 
price  for  the  hcirvest  year's  MGE 
September  hard  red  spring  wheat 
futures  contract  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  two 
dollars  ($2.00),  or  greater  than  the  Base 
Price  plus  two  dollars  ($2.00).  The 
Harvest  Price  will  be  released  as  an 
actuarial  document  addendum  by 
September  10  of  the  harvest  year. 

Spring  Wheat — (Insured  as  spring  wheat 
in  counties  with  a  9/30  cancellation 
date),  (KCBOT/MGE) 

Colorado,  Iowa,  Montana,  South  Dakota, 
Wisconsin,  and  Wyoming 

Base  Price  (KCBOT)— The  August  15 
to  September  14  pre-harvest  year's 
average  daily  settlement  price  for  the 
harvest  year's  KCBOT  July  hard  red 
winter  wheat  futures  contract  rounded 
to  the  nearest  whole  cent.  The  Base 
Price  will  be  released  as  an  actuarial 
docimient  addendiun  by  September  20 
of  the  pre-harvest  year. 

Harvest  Price  (MGE) — The  August 
harvest  yeeu-'s  average  daily  settlement 
price  for  the  harvest  year's  MGE 
September  hard  red  spring  wheat 
futures  contract  rounded  to  the  nearest 
whole  cent.  The  Harvest  Price  cannot  be 
less  than  the  Base  Price  minus  two 
dollars  ($2.00),  or  greater  than  the  Base 
Price  plus  two  dollars  ($2.00).  The 
Harvest  Price  will  be  released  as  an 
actuarial  document  addendum  by 
September  10  of  the  harvest  year. 

Wheat — Portland  Grain  Exchange  (PGE) 

California,  Idaho,  Oregon,  Utah,  and 
Washington 

Base  Price  (PGE)— The  Portland  Price 
equals  the  August  15  to  September  14 
pre-harvest  year's  average  daily 
settlement  price  for  the  harvest  year's 
CBOT  September  soft  red  winter  wheat 
futures  contract  (rounded  to  the  nearest 
whole  cent)  plus  an  adjustment  equal  to 
the  current  five-year  average  difference 
between  the  August  average  daily 
settlement  price  for  the  nearby  CBOT 
September  soft  red  winter  wheat  futures 
contract  (rounded  to  the  nearest  whole 
cent)  and  the  August  average  daily 
settlement  price  for  the  PGE  soft  white 
wheat  contract  (rounded  to  the  nearest 
whole  cent).  The  Base  Price  will  be 
released  as  an  actuarial  document 
addendum  by  September  20  of  the  pre- 
harvest  year. 

Harvest  Price  (PGE) — The  August 
harvest  year's  average  daily  setuement 
price  for  the  PGE  soft  white  wheat 


contract  rounded  to  the  nearest  whole 
cent.  The  Harvest  Price  cannot  be  less 
than  the  Base  Price  minus  two  dollars 
($2.00),  or  greater  than  the  Base  Price 
plus  two  dollars  ($2.00).  The  Harvest 
Price  will  be  released  as  an  actuarial 
document  addendum  by  September  10 
of  the  harvest  year. 

Durum  Wheat — (Insured  as  durum 
wheat  in  counties  with  a  3/15 
cancellation  date),  (MGE) 

North  Dakota  counties  of  Benson, 
Bottineau.  Burke.  Cavalier,  Divide, 
Mclean,  Mountrail,  Nelson,  Pierce, 
Ramsey,  Renville,  Rolette,  Towner, 
Ward,  Williams 

Base  Price  (MGE) — The  February 
harvest  year's  average  daily  settlement 
price  for  the  harvest  year's  MGE 
September  durum  wheat  futures 
contract  rounded  to  the  nearest  whole 
cent.  The  Base  Price  will  be  released  as 
an  actuarial  document  addendum  by 
March  10  of  the  harvest  year. 

Harvest  Price  (MGE) — The  August 
harvest  year's  average  daily  settlement 
price  for  the  harvest  year's  MGE 
September  durum  wheat  futures 
contract  rounded  to  the  nearest  whole 
cent.  The  Harvest  Price  cannot  be  less 
than  the  Base  Price  minus  two  dollars 
($2.00),  or  greater  than  the  Base  Price 
plus  two  dollars  ($2.00).  The  Harvest 
Price  will  be  released  as  an  actuarial 
document  addendum  by  September  10 
of  the  harvest  year. 

All  other  terms  and  conditions  of  the 
Policy  remain  unchanged. 

Signed  in  Washington,  D.C.  on  June  29, 
2000. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  00-17150  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  3410-Oe-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committee  (PAC)  Meeting 

agency:  Forest  Service,  USDA  Forest 

Service. 

ACTION:  Action  of  meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday,  July  20,  2000.  The  meeting  is 
scheduled  to  begin  at  9  a.m.,  and  will 
conclude  at  approximately  3  p.m.  The 
meeting  will  be  held  at  the  Salem  Office 
of  the  Bureau  of  Land  Management; 
1717  Fabry  Road  SE;  Salem,  Oregon; 
(503)  375-5646.  The  tentative  agenda 
includes: 
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(1)  Survey  and  Manage  update, 

(2)  BLM  Off  Highway  Vehicle 
strategy, 

(3)  Public  forum, 

(4)  Forest  Service  Roadless  Area 
Conservation  proposal, 

(5)  Information  sharing. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
submitted  prior  to  the  June  1 5  meeting 
by  sending  them  to  Designated  Federal 
Official  Neal  Forrester  at  the  address 
given  belnw 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester,  Willamette 
National  Forest:  211  East  Seventh 
Avenue;  Eugene.  Oregon,  97401;  (541) 
465-6924. 

Dated:  June  30,  2000. 
Y.  Robert  Iwamoto, 

Deputy  Forest  Supervisor. 

[FR  Doc.  00-17176  Filed  7-6-00;  8:45  ami 

BILLING  CODE  3410-11-M 


COMMfTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Lommittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 

[disabled. 

ACTION:  Proposed  additions  to  and 
if^t^ions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  .August  7.  2000. 
ADDRESS:  Committee  for  Purchase  From 
F^cople  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
.Arlington,  X'lrginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R,  Bartalot  (703)  603-7~40. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact^ 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3 .  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Grounds  Maintenance 

Family  Housing  and  Naval  Hospital, 
Marine  Corps  Base,  Camp  Lejeune,  North 
Carolina. 

NPA:  Coastal  Enterprises  of  Jacksonville, 
Inc.,  Jacksonville,  North  Carolina. 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  180  High  Street, 

Fairfield,  Connecticut. 
NPA:  CW  Resources,  Inc.,  New  Britain, 

Connecticut. 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  AMSA  69,  26 
Seamans  Lane,  Milford,  Connecticut. 

NPA:  CW  Resources,  Inc.,  New  Britain, 
Connecticut. 

Janitorial/Custodial 

U.S.  Department  of  Agriculture,  Avian 
Disease  and  Oncology  Lab,  East  Lansing, 
Michigan. 

NPA:  Peckham  Vocational  Industries,  Inc., 
Lansing,  Michigan. 

Switchboard  Operation 

VA  Hudson  Valley  Health  Care  System, 
Castle  Point  Campus,  Castle  Point,  New 
York. 

NPA:  Blind  Work  Association, 
Binghamton,  New  York. 


Switchboard  Operation 

VA  Hudson  Valley  Health  Care  System. 

FDR  Campus,  Albany  Post  Road, 

Montrose,  New  York. 
NPA:  Blind  Work  Association, 

Binghamton,  New  York. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  bom  the 
Procurement  List: 

Paper,  Kraft  Wrapping 

8135-00-160-7752 
8135-00-160-7770 

Tree  Marking  Paint  and  Tracer  Element 

8010-01-273-3769 
8010-01-273-3768 
8010-01-273-3767 
8010-01-273-3766 
8010-01-274-2569 
8010-01-274-2568 
8010-01-274-2564 
8010-01-273-3765 
8010-01-273-3764 
8010-01-273-3763 
8010-01-273-8705 
8010-01-274-2567 
8010-01-274-7795 
8010-01-274-2563 
8010-01-274-2574 
8010-01-274-2573 
8010-01-274-2572 
8010-01-274-2571 
8010-01-274-2566 
8010-01-274-2565 
8010-01-274-2562 
8010-01-380-1779 
8010-01-380-1770 
8010-01-380-1706 
8010-01-380-1710 
8010-01-380-1777 
8010-01-380-1781 
8010-01-380-1708 
8010-01-380-1732 
8010-01-380-1700 
8010-01-380-1727 
8010-01-380-1756 
8010-01-380-1702 
8010-01-380-1745 
8010-01-380-1735 
8010-01-380-1766 
8010-01-380-1755 
8010-01-380-1769 
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8010-01-380-1763 
8010-01-380-1739 
8010-01-380-1757 
8010-01-380-1753 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

|FR  Doc.  00-17233  Filed  7-6-00;  8:45  am) 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Admmistra^'ve 
Reviews  and  Requests  ?or  Revocations 
m  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Deoartment  of  Commerce. 
AC'iOH:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 


administrative  reviews  and  requests  for 
revocations  in  part. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  May 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  requests  to  revoke  four 
antidumping  duty  orders  in  part 
EFFECTIVE  DATE:  July  7,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213fb)  (1999),  for  administrative 
reviews  of  various  smtidumping  and 
countervailing  duty  orders  and  findings 
with  May  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  orders  on  Ball 
Bearings  and  Cylindrical  Roller  Bearings 
from  France,  Polyvinyl  Alcohol  from 
Taiwan,  and  Ball  Bearings  from  the 
United  Kingdom. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  May  31,  2001. 


Antidumping  duty  proceedings 


Belgium:  Stainless  Steel  Plate  in  Coiis,  A-423-808: 

AL2.  N.V 

Brazil:  Frozen  Concentrated  Orange  Juice,  A-351-605: 

Citrovita  Agro  Industrial  Ltda/Cambuhy  MC  Industrial  Ltda/Cambuhy  Citms  Comercial  e  Exportadora 
Branco  Peres  Citrus  S.A. 
CTM  Citrus  S.A. 
Sucornco  S.A. 
Indonesia:  Extruded  Rut)ber  Ttiread,  A-560-803: 

PT  Swasthi  Parama  Mulya 

Italy:  Stainless  Steel  Plate  in  Coils,  A-475-822: 

Acciai  Speciali  Temi  S.p.A 

Japan  Polyvinyl  Alcohol,  A-588-836: 

Kuraray  Co.,  Ltd 

Republic  of  Korea:  DRAMs,  A-580-812: 

LG  Semicon  Co,  Ltd 

Hyundai  Electronics  Industries  Co. 

G5  Corporation 

Wooyang  Industry  Co. 

Kim's  Marketing 

Jewon  Trading 

Kae  Won  Microelectronics 

Techsan  Electronics 
Republic  of  Korea  Stainless  Steel  Plate  in  Coils,  A-580-831: 

Pohang  Iron  &  Steel  Co..  Ltd 

South  Afnca:  Stainless  Steel  Plate  in  Coils,  A-791-805: 

Columbus  Stainless  Steel  Company 

Taiwan:  Stainless  Steel  Plate  in  Coils,  A-583-830: 

Ta  Chen  Stainless  Pipe  Co.,  Ltd 

Yieh  United  Steel  Corporation. 
Taiwan:  Polyvinyl  Alcohol,  A-583-824: 

Chang  Chun  Petrochemical  Co.,  Ltd 

Turt<ey:  Certain  Steel  Concrete  Reinforcing  Bars,  A-489-807: 

Diler  Demir  Celik  Endusfrisi  ve  Tkaret  A.S. ' 

^  Inadvertently  omitted  from  previous  initiation  notice. 


Period  to  be 
reviewed 


11/4/98-4/30/00 
5/1/99-4/30/00 

5/12/99-4/30/00 

11/4/98-4/30/00 

5/1/99-4/30/00 

5/1/99-4/30/00 


11/4/98-4/30/00 
11/4/98-4/30/00 
11/4/98-4/30/00 

5/1/99^/30/00 
4/1/99-3/31/00 


AnW-friction  bearings  proceedings  and  firms  ^ 


France:  A-427-801   

SKF  France  S.A.  (including  all  relevant  affiliates)  

Societe  Nouvelle  de  Roulements  (SNR) 

SNFA  S  A./Somecat  S.p.A.  (including  all  relevant  affiliates) 

Alfateam 

Alpha-Team  

Beanng  Discount  International  GmbH :. 


Period/class 
or  kind 


5/1/99-4/30/00 
Ball  &  Spherical 
Ball  &  Cylindrical 
Cylindrical 
Ball 

Do. 

Do. 
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Anti-friction  t)earings  proceedings  and  finns* 


Motor  Bearings  Pte  Ltd 

•  oc  Slip  Commercial  Company  Ltd 

'-iodamientos  Rcv      

Rov  Valencia     

Rovi-Marcay       

Representaciones  Industriaie";  Rodrigues,  S.A 

DCD  Ball  "mi"!!!!!!!!!!!!!!! 

EuroLatin  Exnport  Se^/ices  Ltd 

Germany  A-^28-80^  !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Cerobear  GmbH  

f^AG  Kugeitischer  George  Scnaeter  AG  (including  aU  relevant  affiliates)  

NA  Walziager  Scnaeftier  KG    

SKF  GmbH  (including  an   eievant  affiliates)  

SNR !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Tornngton  Nadellager  GmbH   

Aifatearn  _._« 

Alpha  Tearr 

Beanng  Discoum  international  Gml)H 

Motion  Bearings  Pie  Ltd  

Voo  Shin  Commercial  Company  Ltd 

Rodamientos  Rov      

Rovi- Valencia 

Rovi-Marcay 

Representaciones  Industriales  Rodrigues,  S.A 

DCD  ][[' 

turoLatin  Export  Services  Ltd 

Italy  A-475--8G1      !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

i^AG  itaiia  S  ;■  A   (including  all  relevant  affiliates) 

50MECAT  s  p  A/SNFA  Italy  (including  all  relevant  affiliates) 

A;tatearr      

Apna  Team  

Beanng  Discount  International  GmbH 

Motion  Beanngs  Pte  Ltd  

Yoo  Shin  Commercial  Company  Ltd 

Rodamientos  Rovi  

Rov -Valencia  

Rov -Marcay  

Representaciones  Industriales  Rodrigues,  S.A 

DCD  !!!!!!!!!!!!!! 

EjroLatin  Export  Sen/lces  Ltd 

Japan  A-588-804 !!!!!!!!!!!!!!!!!!!!!!!!!!! 

Koyo  Seiko  Co.  Ltd :. !!.!!!.!!!!!!!!!!!!!!!!!!! 

Sapporo  Precision  Inc  

NSK  Ltd.  (fomneriy  Nippon  Seiko  K.K.) 

NTN  Corporation  

Inoue  Jikuuke  Kogyo  Co.,  Ltd.  (UK)  

Izumoto  Seiko  Co.,  Ltd.  (IKS) 

Mure  Corporation 

(Initiation  of  5/1/98-4/30/99  review  defen-ed,  64  FR  35124.  6/30/99) 
Ro-ania  A^85-801   ; 

S  C  Koyo  Romania  S.A 

Singapore   A--559-601   

NMB  Singapore  Ltd./Pelmec  Industries  (Pte.)  Ltd 

Sweden   A-40 1-801    

SKF  Svenge  AB  (including  all  relevant  affiliates)  

Aitatearp:  Ball    

Alpha. Team  

Beanng  Discount  Intemational  GmbH 

Motion  Beanngs  Re  Ltd  

V  00  Shin  Commercial  Company  Ltd 

Rodamientos  Rovi  

Rev- Valencia 

Rov  Marcay 

Representaciones  Industriales  Rodrigues,  S.A 

DCD      

EuroLatin  Export  Services  Ltd 

The  United  Kingdom:  A-412-801 

NSK  Beanngs  Europe  Ltd./RHP  Bearings  Ltd  

Barden  Corporation  

3NFA  Bearings  Limited/Somecat  S.P.A.  (including  all  relevant  affiliates)  

SNR  Roulements  

Timkerr  Aerospace  UK,  Ltd  

Countervailing  duty  proceedings: 

Belgium:  Stainless  Steel  Plate  in  Coils,  C-423-809:  ALZ,  N.V  „ 


Period/dass 
or  kind 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 
5/1/99-4/30/00 
Ball  &  Cylindrical 

Do. 
Cylindrical 
Ball  &  Cylindrical 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 
5/1/99-4/30/00 
Ball  &  Cylindrical 
Ball 
Ball 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
5/1/99-4/30/00 
All 

Do. 
Ball  &  Cylindrical 
All 
Ball 

Do. 

Do. 

5/1/99-4/30/00 

Ball 

5/1/99-4/30/00 

Ball 

5/1/99-4/30/00 

Ball 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
5/1/99-4/30/00 
Ball  &  Cylindrical 

Do. 
Ball 

Ball  &  Cylindrical 
Ball 

1/1/99-12/31/99 
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Anti-friction  t)earings  proceedings  and  firms  ^ 

Period/class 
or  kind 

Italy:  Stainless  Steel  Plate  in  Coils,  C-475-823:  Acciai  Speciali  Temi  S.p.A 

Suspension  Agreements:  None. 

1/1/99-12/31/99 

2  These  orders  are  currently  undergoing  a  "sunset"  review  pursuant  to  section  751(c)  of  ttie  Act.  If  subsequent  to  publication  of  this  initiation 
notice  the  orders  should  be  revoked  pursuant  to  "sunset,"  any  review  (if  initiated)  or  automatic  liquidation  instruction  (if  no  review  is  initiated)  will 
only  cover  through  the  last  day  prior  to  the  effective  date  of  revocation. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  June  30,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  11, 
for  Import  Administration. 
[FR  Doc.  00-17247  Filed  7-6-00;  8:45  am] 

BILLING  CODE  3S1(y-0S-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  AdmirMstratlon 

April  2000  Sunset  Reviews:  Final 
Results  and  Revocation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  five- 
year  ("Sunset")  review:  Revocation  of 
antidumping  duty  order  on  piue 
magnesium  from  Russia. 

summary:  On  April  3,  2000,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Russia  (65  FR  17484) 
pursuant  to  section  751(c)  of  the  Tariff 


Act  of  1930,  as  amended  ("the  Act"). 
Because  no  domestic  party  responded  to 
the  sunset  review  notice  of  initiation  by 
the  applicable  deadline,  the  Department 
is  revoking  this  order. 

EFFECTIVE  DATE:  July  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-5050  or  (202) 482-3330. 
respectively 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  12,  1995,  the  Department 
issued  the  antidumping  duty  order  on 
pure  magnesium  from  Russia  (60  FR 
25691)  pursuant  to  section  736(a)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  Department  initiated  a  sunset 
review  of  this  order  by  publishing  a 
notice  of  the  initiation  in  the  Federal 
Register,  April  3.  2000  (65  FR  17484).  In 
addition,  as  a  courtesy  to  interested 
parties,  the  Department  sent  letters,  via 
certified  and  registered  mail,  to  each 
party  listed  on  the  Department's  most 
current  service  list  for  this  proceeding  to 
inform  them  of  the  automatic  initiation 
of  the  sunset  review  on  this  order. 

No  domestic  interested  parties 
responded  to  the  notice  of  initiation  by 
the  April  18,  2000  deadline  (see  section 
351.218(d)(l)(i)  of  Procedures  for 
Conducting  Five-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20, 1998)  {"Sunset 
Regulations")). 

Determination  To  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d){l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  order.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 
April  18,  2000,  we  are  revoking  this 
antidumping  duty  order. 


Effective  Date  of  Revocation 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  January  1,  2000.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  this  order  and 
will  conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  June  30,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-17249  Filed  7-06-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570~601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished. 
From  the  People's  Republic  of  China: 
Preliminary  Results  of  1998-1999 
Administrative  Review,  Partial 
Rescission  of  Review,  and  Notice  of 
Intent  To  Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
1998-1999  administrative  review, 
partial  rescission  of  the  review,  and 
notice  of  intent  to  revoke  order  in  part. 

SUMMARY:  We  preliminarily  determine 
that  sales  of  tapered  roller  beeu-ings  and 
parts  thereof,  finished  and  unfinished, 
from  the  People's  Republic  of  China, 
were  made  below  normal  value  during 
the  period  June  1,  1998,  through  May 
31,  1999.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 


Service  to  assess  antidumping  duties 
based  on  the  differences  between  the 
U.S.  price  and  normal  value  on  all 
appropriate  entries. 

China  National  Machinery  Import  & 
Export  Corporation,  Wafangdian  Bearing 
Group  Corp.  Import  &  Export  Company, 
Wanxiang  Group  Corporation,  and 
Zhejiang  Machinery  Import  &  Export 
Corp.  have  requested  revocation  of  the 
antidumping  duty  order  in  part.  Based 
on  record  evidence,  we  preliminarily 
find  that  three  of  the  four  companies 
qualify  for  revocation.  As  such,  we 
intend  to  revoke  the  order  with  respect 
to  the  subject  merchandise  produced 
and  exported  by  these  companies. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
' '  EFFECTIVE  DATE:  lulv  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  or  Melani  Miller,  Import 
.•\dministration.  International  Trade 
.administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-0189  and  (202) 
482-0116.  respertivelv 
SUPPLEMENTARY  INFORMATION: 

.\pplicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  part  351  (April 
1999). 

Background 

On  May  27,  1987,  the  Department 
published  in  the  Federal  Register  (52 

FR  19748)  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished 
("TRBs"),  from  the  People's  Republic  of 
China  f 'PRC").  The  Department  notified 
interested  parties  of  the  opportunity  to 
request  an  administrative  review  of  this 
order  on  June  9,  1999  {64  FR  30962).  On 
June  21,  1999,  Wafangdian  Bearing 
Group  Corp,  Import  &  Export  Company 
("Wafangdian  ")  and  Zhejiang 
Machinery  Import  &  Export  Corp. 
("ZMC")  requested  administrative 
reviews.  On  June  24,  1999,  Wanxiang 
Group  Corporation  ("Wangxiang")  and 
China  National  Machinery  Import  & 
Export  Corporation  ("CMC")  requested 
administrative  reviews.  Wafangdian, 
ZMC.  Wangxiang,  and  CMC  also 
requested  that  the  Department  revoke 
the  antidumping  duty  order  as  it 
pertains  to  them.  On  June  30,  1999,  the 


petitioner.  The  Timken  Company, 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  hundreds  of 
PRC  TRB  exporters.  In  accordance  with 
19  CFR  351.221(b)(1),  we  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  July  29, 
1999  (64  FR  41075). 

On  September  1,  1999,  we  sent  a 
questionnaire  to  the  Secretary  General 
of  the  Basic  Machinery  Division  of  the 
Chamber  of  Commerce  for  Import  & 
Export  of  Machinery  and  Electronics 
Products  and  requested  that  the 
questioimaire  be  forwarded  to  all  PRC 
companies  identified  in  our  initiation 
notice  and  to  any  subsidiary  companies 
of  the  named  companies  that  produce 
and/or  export  the  subject  merchandise. 
In  this  letter,  we  also  requested 
information  relevant  to  the  issue  of 
whether  the  companies  named  in  the 
initiation  notice  are  independent  from 
government  control.  See  the  Separate 
Rates  Determination  section,  below. 
Courtesy  copies  of  the  questionnaire 
were  also  sent  to  companies  with  legal 
representation. 

We  received  responses  to  the 
questionnaire  from  the  following  ten 
companies:  CMC,  Liaonipg  MEC  Group 
Co.  Ltd.  ("Liaoning"),  Luoyang  Bearing 
Corp.  (Group)  ("Luoyang"),  Premier 
Bearing  &  Equipment  Ltd.  ("Premier"), 
Tianshui  Hailin  Import  and  Export 
Corporation  and  Hailin  Bearing  Factory 
("Hailin"),  Wafangdian,  Wanxiang, 
Weihai  Machinery  Holding  (Group)  Co., 
Ltd.  ("Weihai  "),  ZMC,  and  Zhuzhou 
Torch  Spark  Plug  Co.,  Ltd.  ("Torch"). 

In  adaition,  on  October  8,  1999, 
Zhejiang  Changshan  Changhe  Bearing 
Corp.  ("ZCCBC")  reported  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  period  of  review 
("POR"),  June  1,  1997,  through  May  31, 
1998,  other  than  those  shipments 
already  being  examined  by  the 
Department  as  part  of  ZCCBC's  new 
shipper  review.  Therefore,  in 
accordance  with  section  351.213(d)(3)  of 
our  regulations,  we  preliminarily 
conclude  that  there  were  no  applicable 
shipments  from  ZCCBC  to  the  United 
States  during  the  POR  and  are 
rescinding  the  review  with  respect  to 
this  company.  However,  we  will 
confirm  with  the  Customs  Service  that 
ZCCBC  had  no  shipments  prior  to 
issuing  the  final  results. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Merchandise  covered  by  this  review 
includes  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC; 


flange,  take  up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without 
spindles,  whether  or  not  for  automotive  • 
use.  This  rtierchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  item  numbers  8482.20.00. 
8482.91.00.50,  8482.99.30,  8483.20.40, 
8483.20.80,  8483.30.80,  8483.90.20, 
8483.90.30,  8483.90.80,  8708.99.80.15. 
and  8708.99.80.80.  Although  the 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

Separate  Rates  Determination 

As  discussed  below  in  the  Normal 
Value  section  of  this  notice,  we  are 
treating  the  PRC  as  a  nonmarket 
economy  ("NME")  country  within  the 
meaning  of  section  773(c)  of  the  Act.  We 
allow  companies  in  NMEs  to  receive 
separate  antidumping  duty  rates  for 
purposes  of  assessment  and  cash 
deposits  when  those  companies  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities. 

"To  establisn  whether  a  company 
operating  in  a  NME  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  imder  the  test 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6.  1991) 
["Sparklers"),  as  amplified  by  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2,  1994)  {"Silicon  Carbide"). 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
the  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
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agreements:  ana  14J  wnemer  edun 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management  (see  Silicon  Carbide,  59  FR 
at  22587,  and  Sparklers.  56  FR  at 
20589). 

In  previous  administrative  reviews  of 
the  antidumping  duty  order  on  TRBs 
from  the  PRC,  we  determined  that  CMC, 
Liaoning,  Luoyang,  Hailin,  Wafangdian, 
Wanxiang,  VVeihai,  and  ZMC,  should 
receive  separate  rates  (see,  e.g..  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China;  Final 
Results  of  1996-1997  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review  and  Determination  Not 
to  Revoke  Order  in  Part.  63  FR  63842 
(November  17,  1998)  C'TRBs  X')].  We 
preliminarily  determine  that  the 
evidence  on  the  record  of  this  review 
also  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  these  companies' 
exports  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  The  evidence  in  question 
consisted  of,  among  other  things,  the 
companies'  business  licenses  and  copies 
of  relevant  PRC  laws  on  trade  and 
incorporation.  Therefore,  we  have 
continued  to  assign  each  of  these 
companies  a  separate  rate. 

Premier  is  a  privately  owned  Hong 
Kong  trading  company  which  purchases 
TRBs  from  the  PRC  for  resale 
throughout  the  world.  Because 
Premier's  PRC-based  suppliers  do  not 
know  the  destination  of  their 
merchandise,  we  have  determined  that 
Premier,  rather  than  its  suppliers,  is  the 
proper  respondent  with  respect  to  its 
sales  of  TRBs  to  the  United  States. 
Therefore,  Premier's  suppliers  need  not 
undergo  a  separate-rates  analysis.  See 
the  United  States  Sales  section,  below. 

Separate-Rate  Determinations  for  Non- 
Responsive  Companies 

We  have  preliminarily  determined 
that  companies  which  did  not  respond 
to  the  questionnaire  should  not  receive 
separate  rates.  See  the  Use  of  Facts 
Otherwise  Available  section,  below. 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine  that 
companies  which  did  not  respond  to 
our  requests  for  information  did  not 
cooperate  to  the  best  of  their  ability. 
Thus,  in  accordance  with  sections 
776(a)  and  (b)  of  the  Act,  the  use  of 
adverse  facts  available  is  appropriate  for 
such  companies.  Furthermore,  because 
factors  data  for  certain  of  Premier's  U.S. 
sales  were  not  provided  by  Premier's 
suppliers,  we  preliminarily  determine 
that  such  parties  did  not  demonstrate 


uiai  mcN  cuuperated  to  the  best  of  their 
ability,  and  we  have  applied  adverse 
facts  available  to  calculate  a  portion  of 
Premier's  margin. 

1.  Companies  that  did  not  respond  to 
the  questionnaire:  Where  the 
Department  must  base  its  determination 
on  facts  available  because  a  respondent 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information,  section  776fb) 
of  the  Act  authorizes  the  Department  to 
use  inferences  adverse  to  the  interests  of 
that  respondent  in  choosing  facts 
available.  Section  776fb)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Information  from  prior  segments  of  the 
proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  ("SAA") 
provides  that  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  (see  H.R. 
Doc.  316,  Vol.  1.  103d  Cong.,  2d  Sess. 
870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  emd 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  68i2,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 


uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

We  have  preliminarily  assigned  a 
margin  of  33.18  percent  to  those 
companies  for  which  we  initiated  a 
review  and  which  did  not  respond  to 
the  questionnaire.  This  margin, 
calculated  for  sales  by  Xiangfan 
Machinery  Import  &  Export  (Group) 
Corp.  during  the  1996-97  review, 
represents  the  highest  overall  margin 
calculated  for  any  firm  during  any 
segment  of  this  proceeding.  As 
discussed  above,  it  is  not  necessary  to 
question  the  reliability  of  a  calculated 
margin  from  a  prior  segment  of  the 
proceeding.  Further,  there  are  no 
circumstances  or  documentation 
indicating  that  this  margin  is 
inappropriate  as  adverse  facts  available. 
Therefore,  we  preliminarily  find  that  the 
33.18  percent  rate  is  corroborated. 

As  noted  in  the  Separate  Rates 
Determination  section  above,  we  have 
also  preliminarily  determined  that  the 
non-responsive  companies  should  not 
receive  separate  rates.  Thus,  they  are 
viewed  as  part  of  the  PRC-wide  entity. 
Accordingly,  the  facts  available  for  these 
companies  form  the  basis  for  the  PRC 
rate,  which  is  33.18  percent  for  this 
review. 

2.  Premier:  Premier,  a  Hong  Kong- 
based  reseller  of  TRBs,  obtains  TRBs 
from  numerous  PRC  suppliers.  Because 
Premier  is  only  a  reseller  of  TRBs  and 
does  not  produce  the  subject 
merchandise  itself,  factors  data  must  be 
obtained  from  its  suppliers.  In  response 
to  our  questionnaire.  Premier  provided 
factors  data  from  three  of  its  seventeen 
suppliers.  In  addition  to  requesting 
factors  data  from  Premier,  we  also 
requested  factors  data  directly  from 
Premier's  suppliers.  However,  none 
responded.  Consequently,  we  do  not 
have  factors  data  for  all  TRB  models 
sold  by  Premier  in  the  United  States. 

As  in  prior  reviews,  we  have 
preliminarily  determined  that  there  is 
little  variation  in  factor  utilization  rates 
among  the  TRB  producers  from  which 
we  have  received  FOP  data  (see,  e.g.. 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  1996-1997 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review,  63  FR 
37339,  37342  (July  10,  1998) 
("Preliminary  TRBs  X")).  Therefore,  for 
the  models  for  which  we  have 
appropriate  information,  we  are  using, 
as  facts  available,  the  factors  data  we 
received  from  manufacturers  which  did 
not  supply  Premier  during  the  POR  but 
manufactured  the  same  models  of  TRBs, 
in  order  to  calculate  normal  value. 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


41947 


For  the  sales  of  TRB  models  for  which 
no  factors  data  is  available,  we  have 
preliminarily  determined,  in  accordance 
with  section  776(a)  of  the  Act,  to  use 
facts  available.  The  use  of  facts  available 
is  necessary  because  the  necessary 
factors  data  for  these  models  is  not 
available  on  the  record.  We  also 
preliminarily  find,  in  accordance  with 
section  776(b)  of  the  Act,  that  in 
determining  the  appropriate  facts 
available  an  adverse  inference  is 
warranted  because  interested  parties  did 
not  cooperate  to  the  best  of  their  ability. 
Interested  parties  did  not  cooperate  to 
the  best  of  their  ability  because  they 
refused  to  provide  information 
specifically  requested  by  the 
Department. 

Thus,  with  respect  to  Premier's  U.S. 
sales  for  which  no  corresponding  factors 
data  were  reported,  we  are  applying,  as 
adverse  facts  available,  a  margin  of 
25.56  percent,  the  highest  overall 
margin  ever  applicable  to  Premier.  This 
approach  is  consistent  with  our  final 
results  in  prior  reviews  (see,  e.g.,  TRBs 
X63  FR  63857).  As  discussed  above,  it 
is  not  necessary  to  question  the 
reliability  of  a  calculated  margin  from  a 
prior  segment  of  the  proceeding. 
Further,  there  are  no  circiunstances 
indicating  that  this  margin  is 
inappropriate  as  adverse  facts  available. 
Therefore,  we  preliminarily  find  that  the 
25.56  percent  rate  is  corroborated. 

United  States  Sales 

Premier  reported  that  it  maintains 
inventories  of  TRBs  in  Hong  Kong  and 
sells  TRBs  worldwide.  Therefore,  its 
PRC-based  suppliers  have  no  knowledge 
when  they  sell  to  the  Hong  Kong  firm 
that  the  shipments  are  destined  for  the 
United  States.  Because  Premier  is  the 
first  party  to  sell  the  merchandise  to  the 
United  States,  we  have  calculated  U.S. 
price  of  this  merchandise  based  on 
Premier's  sales  data. 

For  certain  sales  made  by  Premier  and 
CMC  we  based  the  U.S.  price  on 
constructed  export  price  ("CEP")  in 
accordance  with  section  772(b)  of  thp 
Act  because  the  first  sale  to  an 
unaffiliated  purchaser  occurred  after 
importation  of  the  merchandise  into  the 
United  States.  For  sales  made  by  other 
respondents,  as  well  as  the  other  sales 
made  by  Premier  and  CMC,  we  based 
the  U.S.  sales  on  export  price  ("EP"),  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because  the 
CEP  methodology  was  not  indicated  by 
other  circumstances. 

We  calculated  EP  based  on  the  FOB, 
CIF,  or  C&F  port  prices  to  unaffiliated 


purchasers,  as  appropriate.  From  these 
prices  we  deducted  amounts,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance.  We 
valued  the  deduction  for  foreign  inland 
freight  using  surrogate  data  (Indian 
freight  costs).  (We  selected  India  as  the 
surrogate  country  for  the  reasons 
explained  in  the  Normal  Value  section 
of  this  notice.)  When  marine  insurance 
and  ocean  freight  were  provided  by 
PRC-owned  companies,  we  valued  the 
deductions  using  the  surrogate  data 
(amounts  charged  by  international 
providers).  When  marine  insurance  and 
ocean  freight  were  provided  directly  by 
market  economy  companies  and  paid 
for  in  a  market  economy  currency,  we 
deducted  the  values  reported  by  the 
respondents  for  these  services. 

We  calculated  CEP  based  on  the 
packed,  ex-warehouse  prices  from  the 
U.S.  subsidiary  to  unaffiliated 
customers.  We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
CEP  for  international  freight,  foreign 
brokerage  and  handling,  foreign  inland 
freight,  marine  insurance,  customs 
duties,  U.S.  brokerage,  U.S.  inland 
freight  insurance  and  U.S.  inland 
freight.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  made  further 
deductions  from  the  starting  price  for 
CEP  for  the  following  selling  expenses 
that  related  to  economic  activity  in  the 
United  States:  Commissions  to 
unaffiliated  agents;  credit  expenses; 
indirect  selling  expenses,  including 
inventory  carrying  costs;  and  repacking 
in  the  United  States.  In  accordance  with 
section  772(d)(3)  of  the  Act,  we  have 
deducted  from  the  starting  price  an 
amount  for  profit. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  ("NV")  using  a  factors-of- 
production  ("FOP")  methodology  if:  (1) 
The  merchandise  is  exported  from  an 
NME,  and  (2)  the  information  does  not 
permit  the  calculation  of  NV  under 
section  773(a)  of  the  Act.  The 
Department  has  treated  the  PRC  as  a 
non-market  economy  ("NME")  in  all 
previous  antidumping  cases.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
coimtry  is  an  NME  shall  remain  in  effect 
until  revoked  by  the  Department.  None 
of  the  parties  to  this  proceeding  has 
contested  such  treatment  in  this  review. 
Moreover,  parties  to  this  proceeding 
have  not  argued  that  the  PRC  TRB 
industry  is  a  market-oriented  industry. 
Consequently,  we  have  no  basis  to 
determine  that  the  information  would 
permit  the  calculation  of  NV  using  PRC 
prices  or  costs.  Therefore,  we  calculated 


NV  based  on  factors  data  in  accordance 
with  sections  773(c)(3)  and  (4)  of  the 
Act  and  section  351.408(c)  of  our 
regulations. 

Similarly,  we  used  factors  data  to 
calculate  NV  for  Premier.  Section 
773(a)(3)(A)  of  the  Act  provides  that 
when  the  merchandise  is  sold  to  the 
United  States  from  an  intermediate 
country,  and  the  producer  of  subject 
merchandise  knows,  at  the  time  of  the 
sale,  that  its  merchandise  is  destined  for 
exportation,  NV  may  be  determined  in 
the  country  of  origin  of  the  subject 
merchandise.  Accordingly,  we 
calculated  NV  for  Premier  on  the  basis 
of  PRC  production  usage  rates  and 
surrogate  country  factor  values. 

Under  the  FOP  methodology,  we  are 
required  to  value  the  NME  producer's 
inputs  in  a  comparable  market  economy 
country  that  is  a  significant  producer  of 
comparable  merchandise.  We  chose 
India  as  the  surrogate  on  the  basis  of  the 
criteria  set  out  in  section  351.408(b)  of 
our  regulations.  See  the  January  31, 
2000,  Memorandum  to  Susan  Kuhbach 
from  Jeff  May  "Tapered  Roller  Bearings 
from  the  People's  Republic  of  China: 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection,"  and  the 
June  29,  2000,  Memorandum  to  Susan 
Kuhbach  "Selection  of  a  Surrogate 
Country  and  Steel  Value  Sources" 
("Steel  Values  Memorandum")  for  a 
further  discussion  of  our  surrogate 
selection.  We  selected  Indonesia  as  a 
second-choice  svurogate  based  on  the 
same  criteria.  Id.  We  note  that,  in  past 
reviews  of  this  and  other  orders,  we 
have  found  that  both  India  and 
Indonesia  are  significant  producers  of 
TRBs  [see,  e.g.,  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  From  the  People 's  Republic 
of  China;  Final  Results  of  1 997-1 998 
Antidumping  Duty  Administrative 
Review  and  Final  Results  of  New 
Shipper  Review,  64  FR  61837,  61840 
(November  15,  1999)  ("TRBs  XT')  and 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  or  Unfinished,  From 
Romania;  Preliminary  Results  of 
Antidumping  Administrative  Review,  63 
FR  11217  (March  6,  1998)). 

We  used  publicly  available 
information  on  Indian  imports  and 
exports  to  India  to  value  the  various 
factors  with  the  exception  of  the 
following:  Cold-rolled  steel  rods  used  in 
the  production  of  rollers  and  steel  scrap 
from  the  production  of  rollers.  To  value 
cold-rolled  steel  rods  used  in  the 
production  of  rollers  we  used  publicly 
available  Indonesian  import  data.  We 
used  these  data  because  we  found  the 
Indian  data  for  those  inputs  to  be 
unreliable.  (See  Steel  Values 
Memorandum.)  We  valued  steel  scrap 
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from  the  production  of  rollers  using 
Indonesian  data  in  order  to  value  it 
consistently  with  the  steel  used  to 
produce  the  rollers. 

We  valued  factors  as  follows  (for  a 
complete  description  of  the  factor 
values  used,  see  the  Memorandum  to 
Susan  Kuhbach:  "Factors  of  Production 
Values  Used  for  the  Preliminary 
Results,"  dated  June  29.  2000): 

1.  Steel  Inputs.  For  hot-rolled  alloy 
'steel  bars  used  in  the  production  of  cups 
and  cones,  consistent  with  TRBs  XI,  we 
used  a  weighted  average  of  Japanese 
export  values  to  India  from  the 
Harmonized  Schedule  ("HS")  category 
7228.30.900  obtained  from  Official 
Japan  Ministry  of  Finance  statistics.  For 
cold-rolled  steel  rods  used  in  the 
production  of  rollers,  we  used 
Indonesian  import  data  under 
Indonesian  tariff  subheading 
7228.50000  obtained  from  Badan  Pusat 
Statistik.  Republik  Indonesia.  For  cold- 
rolled  steel  sheet  for  the  production  of 
cages,  we  used  Indian  import  data  under 
Indian  tariff  subheading  7206.1600 
obtained  from  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India,  Vol.  II — 
Imports.  (For  further  discussion  of 
selection  of  steel  value  sources,  see 
Steel  Values  Memorandum.) 

As  in  previous  administrative 
reviews,  we  eliminated  from  our 
calculation  steel  imports  from  NME 
countries  and  imports  from  market 
economy  countries  that  were  made  in 
small  quantities.  For  steel  used  in  the 
production  of  cups,  cones,  and  rollers, 
we  also  excluded  imports  from 
countries  that  do  not  produce  bearing- 
quality  steel  (see,  e.g.,  TRBs  XI).  We 
made  adjustments  to  include  freight 
costs  incurred  using  the  shorter  of  the 
reported  distances  from  either  the 
closest  PRC  port  to  the  TRBs  factory  or 
the  domestic  supplier  to  the  TRBs 
factory  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China,  62  FR 
51410  (October  1. 1997),  and  Sigma 
Corporation  v.  United  States,  117  F.  3d 
1401  (Fed.  Cir.  1997)). 

Certain  producers  in  this  review 
purchased  steel  from  market  economy 
suppliers  and  paid  for  the  steel  with 
market  economy  currency.  Thus,  in 
accordance  with  section  351.408(c)(1)  of 
our  regulations,  we  valued  all 
appropriate  steel  inputs  using  the  actual 
price  reported  for  directly  imported 
inputs  from  a  market  economy.  For  all 
other  steel  inputs,  we  used  a  surrogate 
to  value  that  steel. 

We  valued  scrap  recovered  from  the 
production  of  cups  and  cones  using 
Indian  import  statistics  from  HS 
category  7204.2909.  We  valued  scrap 


recovered  from  the  production  of  rollers 
using  Indonesian  import  data  from 
Indonesian  tariff  category  7204.29000. 
Scrap  recovered  from  the  production  of 
cages  was  valued  using  import  data 
from  the  Indian  tariff  subheading 
7204.4100. 

2.  Labor.  Section  351.408(c)(3)  of  our 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  We  have 
used  the  regression-based  wage  rate  on 
Import  Administration's  internet 
website  at  www.ita.doc.gov/ 
importadmin/records/wages. 

3.  Overhead,  SG&A  Expenses,  and 
Profit.  For  factory  overhead,  we  used 
information  obtained  from  the  fiscal 
year  1998-99  annual  reports  of  five 
Indian  bearing  producers.  We  calculated 
factory  overhead  and  selling,  general 
and  administrative  ("SG&A")  expenses 
(exclusive  of  labor  and  electricity)  as 
percentages  of  direct  inputs  (also 
exclusive  of  labor)  and  applied  these 
ratios  to  each  producer's  dfrect  input 
costs.  For  profit,  we  totaled  the  reported 
profit  before  taxes  for  the  five  Indian 
bearing  producers  and  divided  it  by  the 
total  calculated  cost  of  production 
("COP")  of  goods  sold.  This  percentage 
was  applied  to  each  respondent's  total 
COP  to  derive  a  company-specific  profit 
value. 

4.  Packing.  As  we  did  in  TRBs  XI  (see 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  1 997-1 998 
Antidumping  Duty  Administrative 
Review  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review,  64  FR  36853  (July  8,  1999)),  for 
producers  that  participated  in  the  1996- 
1997  review,  except  for  Wafangdian,  we 
calculated  packing  costs  as  a  percentage 
of  COP  for  each  respondent  based  on  the 
information  submitted  in  that  review. 
This  ratio  was  applied  to  the 
respondents'  COP  for  the  current  review 
to  derive  a  POR-specific,  company- 
specific  packing  expense.  Consistent 
with  TRBs  XI,  we  calculated  the  value 
of  packing  materials  by  using  Indian 
import  statistics  concurrent  with  the 
POR  from  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India,  Vol.  II — Imports 
for  (1)  producers  that  did  not  participate 
in  that  review  and  do  not  have  a 
packing  cost  percentage  already 
calculated,  and  (2)  Wafangdian  since  it 
reported  different  packing  materials 
from  those  reported  in  the  1996-1997 
review.  We  then  multiplied  these 
figures  by  the  usage  factor  reported  by 
the  company  to  calculate  company- 
specific  packing  costs. 

5.  Electricity.  Consistent  with  our 
approach  in  Manganese  Metal  from  the 
People's  Republic  of  China;  Final 


Results  of  Antidumping  Duty 
Administrative  Review,  65  FR  30067 
(May  10,  2000),  we  calculated  our 
surrogate  value  for  electricity  based  on 
a  simple  average  of  rates  across  all 
Indian  states,  using  the  most 
contemporaneous  electricity  rate  data 
from  the  Centre  for  Monitoring  Indian 
Economy  and  the  1 995  Conference  of 
Indian  Industries:  Handbook  of 
Statistics.  For  each  Indian  state's  rate, 
we  inflated  the  value  from  the  effective 
date  of  the  rate  quote  to  the  POR  using 
the  electricity-specific  price  index 
published  by  the  Reserve  Bank  of  India. 

6.  Inland  Freight.  We  valued  truck 
freight  using  an  average  of  November 
1999  truck  freight  rate  quotes  collected 
from  Indian  trucking  companies  by  the 
Department  and  used  in  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Bulk  Aspirin  from 
the  People's  Republic  of  China,  65  FR 
116  (January  3,  2000)  ("Bulk  Aspirin 
from  the  PRC).  We  valued  rail  freight 
using  two  November  1999  rate  quotes 
for  domestic  bearing  quality  steel 
shipments  within  India  that  were  also 
used  in  Bulk  Aspirin  from  the  PRC.  We 
adjusted  the  rates  for  both  truck  and  rail 
freight  to  the  POR  using  wholesale  price 
indices  ("WPI"). 

7.  Ocean  Freight.  We  calculated  a 
value  for  ocean  freight  based  on  July 
1996  rate  quotes  from  Maersk  Inc.  We 
adjusted  the  ocean  freight  rate  to  the 
POR  using  the  U.S.  purchase  price 
index. 

8.  Marine  Insurance.  We  calculated  a 
value  for  marine  insurance  based  on  the 
CIF  value  of  shipped  TRBs.  We  obtained 
the  rate  used  through  queries  we  made 
directly  to  an  international  marine 
insurance  provider. 

9.  Brokerage  and  Handling.  We  used 
the  public  version  of  a  U.S.  sales  listing 
reported  in  the  questionnaire  response 
submitted  by  MeltroU  Engineering  in 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Review  and  Partial  Rescission 
of  Administrative  Review,  65  FR  12209 
(March  8,  2000).  Because  this 
information  is  contemporaneous  with 
the  ciurent  POR,  no  adjustments  were 
necessar\'. 

Torch  Spark  Plug 

Torch  shipped  TRBs  to  an  affiliated 
Canadian  parlv  during  the  POR. 
According  to  Torch,  the  TRBs  were 
originally  intended  for  shipment  to 
Canada.  However,  they  entered  the 
United  States  and,  according  to  Torch, 
were  erroneously  categorized  as 
consumption  entries.  Torch  has 
provided  documentation  demonstrating 
that  the  merchandise  has  not  been  sold 
to  an  unaffiliated  party  in  the  United 
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States.  In  situations  where  an  affiliated 
importer  enters  merchandise  during  a 
review  period,  but  does  not  sell  that 
merchandise  during  the  POR,  our 
normal  practice  is  to  liquidate  the 
entries  based  on  other  sales  of  the 
merchandise  made  by  the  affiliated 
importer  during  the  POR  ' .  In  this  case, 
however,  the  company  has  indicated 
that  it  does  not  intend  to  sell  this 
merchandise  in  the  United  States. 
Consequently,  we  would  have  no  basis 
to  calculate  a  dumping  margin  for  this 
merchandise.  Accordinglv.  we  intend  to 
hquiddte  the  merchandise  in  question 
without  regard  to  any  dumping  liability 
if  certain  requirements  are  met.  For  a 
further  discussion  uf  this  issue,  please 
^ee  the  Memorandum  to  Susan  Kuhbach 
from  Team:  "Review  of  Zhuzhou  Torch 
Spark  Plug  Company,  Ltd.,"  dated  June 
29.  2000. 

Revocation 

Pursuant  to  19  CFR  351.222(e)(1), 
CMC.  VVafangdian.  Wangxiang,  and 
ZMC  requested  revocation  of  the 
antidumping  duty  order,  in  part,  based 
on  an  absence  of  dumping  for  at  least 
three  consecutive  years.  In  accordance 
with  19  CFR  351.222(e),  these 
companies'  requests  were  accompanied 
by  certifications  that  thfey  had  not  sold 
the  subject  merchandise  at  less  than 
normal  value  during  the  current  period 
of  review  and  would  not  do  so  in  the 
future.  They  further  certified  that  they 
sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
for  a  period  of  at  least  three  consecutive 
years.  The  companies  also  agreed  to 
immediate  reinstatement  of  the 
antidumping  duty  order,  as  long  as  any 
*:»xporter  or  producer  is  subject  to  the 
order,  if  the  Department  concludes  that, 
subsequent  to  the  revocation,  the 
companies  sold  the  subject  merchandise 
at  less  than  normal  value. 

In  light  of  the  above  and  pursuant  to 
19  CFR  351.222,  as  amended  by 
Amended  Regulation  Concerning  the 
Revocation  of  Antidumping  and 
Countervailing  Duty  Orders,  64  FR 
51236  (September  22,  1999),  we 
preliminarily  find  for  CMC,  Wangxiang, 
and  ZMC  that  the  subject  merchandise 
was  sold  at  not  less  than  normal  vcdue 
for  a  period  of  at  least  three  consecutive 
years  and  that  dumping  is  not  likely  to 
resume  in  the  future  and  consequently 
the  continuing  imposition  of  an 
antidumping  duty  is  not  necessary  to 
offset  dumping.  Therefore,  we 
preliminarily  find  that  these  three 
companies  qualify  for  revocation  of  the 


order  on  TRBs  pursuant  to  19  CFR 
351.222(b)  and  intend  to  revoke  the 
order  in  part  with  respect  to  these 
companies  in  our  final  results.  As 
indicated  below,  we  preliminarily  find 
that  a  dumping  margin  exists  for 
Wafangdian.  As  such,  we  preliminarily 
find  that  Wafangdian  does  not  qualify 
for  revocation. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1,  1998,  through  May  31, 
1999: 


Manufacturer/exporter 


Wafangdian 
Wangxiang  . 

CMC 

ZMC  

Liaoning  

Hailin 

Weihai ^ 

Looyang  

Premier  

PRC  Rate  .. 


Margin 
(percent) 


4.54 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.16 
5.27 
33.18 


'  Silicon  Metal  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administration  [sic]  Review,  61 
FR  46763  (September  5,  1996). 


Any  interested  party  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  42  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  respective  case  and  rebuttal 
briefs  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  35  days  after  the  date  of 
publication  of  this  notice.  Parties  who 
submit  case  briefs  or  rebuttal  briefs  in 
this  review  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument  with  an  electronic  version 
included. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  With  respect  to  EP  sales  for 
these  preliminary  results,  we  divided 
the  total  dumping  margins  (calculated 
as  the  difference  between  NV  and  EP) 
for  each  importer/customer  by  the  total 
number  of  units  sold  to  that  importer/ 
customer.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  direct 
the  Customs  Service  to  assess  the 


resulting  per-unit  dollar  amount  against 
each  unit  of  merchandise  iu  each  of  that 
importer's/customer's  entries  under  the 
order  during  the  review  period. 

For  CEP  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  toted  entered  value  of  those 
reviewed  sales  for  each  importer/ 
customer.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  tLe  subject 
merchandise  on  each  of  that  importer's/ 
customer's  entries  diuing  the  review 
period. 

The  following  cash  deposit 
reqiiirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  For  the  PRC 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
this  review,  except  that,  for  exporters 
with  de  minimis  rates,  i.e.,  less  than 
0.50  percent,  no  deposit  will  be 
required;  (2)  for  previously-reviewed 
PRC  and  non-PRC  exporters  with 
separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period  during  which 
they  were  reviewed;  (3)  for  all  other  PRC 
exporters,  the  rate  will  be  the  PRC 
country- wide  rate,  which  is  33.12 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  section 
351.402(f)  of  our  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i){l)  of  the  Act. 
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Dated:  June  29.  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  00-17246  Filed  7-6-00;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-475-812] 

Grain-Oriented  Electrical  Steel  From 
Italy;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  and  Extension  of  Time  Limit  for 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Impon  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  grain- 
oriented  electrical  steel  from  Italy  for 
the  period  January  1,  1998  through 
December  31,  1998.  For  information  on 
the  net  subsidy  for  the  reviewed 
company,  as  well  as  for  all  non- 
reviewed  companies,  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  (See  Public  Comment  section  of 
this  nnticp  ! 

EFFECTIVE  DATE:  Julv  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Darla  Brown,  Office 
of  AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  4012,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  ]\ine  7,  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  29414)  the  countervailing  duty  order 
on  grain-oriented  electrical  steel  from 
Italy.  On  June  9,  1999,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review  of 
Grain-Oriented  Electrical  Steel  from 


Italy"  (64  FR  30962).  We  received  a 
timely  request  to  conduct  a  review  from 
Acciai  Speciali  Temi  S.p.A.  (AST).  We 
initiated  the  review  covering  the  period 
January  1,  1998  through  December  31, 
1998  on  July  29,  1999  (64  FR  41075). 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  Accordingly, 
this  review  covers  AST.  This  review 
also  covers  21  programs. 

On  January  20,  2000,  the  Department 
extended  the  period  for  completion  of 
the  preliminary  results  pursuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  See  Grain- 
Oriented  Electrical  Steel  from  Italy: 
Extension  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  65  FR  3206  (Januarv  20,  2000). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  reference  19 
CFR  part  351  (1999). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  grain-oriented  electriccil 
steel  from  Italy,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
another  alloy  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness.  The  products 
covered  by  this  review  are  provided  for 
under  the  following  item  numbers  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7225.10.0030, 
7226.10.1030,  7226.10.5015,  and 
7226.10.5065.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Corporate  History  of  AST 

Prior  to  1987,  Temi  Societa'  per 
rindustria  e  I'Elettricita'  S.p.A.  (Temi), 
an  operating  company  within  the 
Finsider  S.p.A.  (Finsider)  group, 
produced  electrical  steel.  Finsider  was  a 
holding  company  that  controlled  all 
state-owned  steel  companies  in  Italy. 
Finsider,  in  turn,  was  wholly-owned  by 


a  government  holding  company, 
Institute  per  la  Ricostruzione  Industriale 
(IRI).  During  1987,  Finsider  was 
restructvired  into  four  main  operating 
companies:  Terni  Acciai  Speciali  S.p.A. 
(TAS)  (flat-rolled  stainless  steel, 
electrical  steel);  Italsider  S.p.A.  (carbon 
steel  flat-rolled  products);  Nuova 
Deltasider  S.p.A.  (long  products)  and 
Dalmine  S.p.A.  (pipe  and  tube).  During 
the  restructuring,  Terni's  steel  facilities, 
including  electrical  steel  were 
transferred  to  the  newly  formed  TAS. 

In  1988.  the  Government  of  Italy  (GOl) 
submitted  a  new  restructuring  plan  for 
the  steel  industry  to  the  European 
Commission  (EC)  for  approval.  Under 
this  plan,  which  was  approved  in 
December  1988,  Finsider  and  its  main 
operating  companies  (TAS,  Italsider 
S.p.A.,  and  Nuova  Deltasider  S.p.A.) 
entered  into  liquidation  and  a  new 
company,  ILVA  S.p.A.  (ILVA)  was 
created  with  some  of  the  assets  and 
liabilities  of  the  liquidating  companies. 
The  plan  also  envisioned  the  closure  of 
certain  plants  and  the  sale  of  others  to 
private  investors,  which  was  carried  out 
by  ILVA  between  1990  and  1992.  With 
respect  to  TAS,  some  of  its  liabilities,  as 
well  as  its  manufacturing  and  other 
assets  were  transferred  to  ILVA  on 
January  1,  1989,  except  for  the 
production  of  forgiags.  round  bars,  and 
pressure  vessels,  which  remained  with 
TAS  in  liquidation  until  April  1.  1990 
On  April  1,  1990,  these  production  units 
and  certain  additional  liabilities  were 
also  transferred  to  ILVA  .^fter  that  date. 
TAS  no  longer  possessed  any  operating 
assets;  only  certain  non-operating  assets 
remained  in  TAS. 

From  1989  to  1993,  ILVA  S.p.A. 
consisted  of  several  operating  divisions: 
Carbon  Steel  Flat  Products;  Pipe 
Division;  Long  Products  Division;  and 
the  Specialty  Steel  Division  located  in 
Terni,  which  produced  electrical  steel. 
In  addition  to  these  operating  divisions, 
the  ILVA  S.p.A  was  the  majority  owner 
of  a  large  number  of  separately 
incorporated  subsidiaries.  Some  of  these 
subsidiaries  produced  various  types  of 
steel  products.  Others  constituted 
service  centers,  trading  companies,  and 
an  electric  power  company,  among 
others.  ILVA  S.p.A.  together  with  its 
subsidiaries  constituted  the  ILVA 
Group,  which  was  wholly-owned  by  IRI. 
All  subsidies  received  prior  to  1994 
were  received  by  IL\'A  or  its 
predecessors. 

In  September  1993,  IRI  endorsed  a 
plan  for  the  reorganization  and 
privatization  of  the  ILVA  Group  through 
the  splitting  of  ILVA's  core  business 
into  two  new  companies,  and  the  rest  of 
the  ILVA  Group  was  to  be  known  as 
ILVA  Residua  (a.k.a.,  ILVA  in 
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Liquidation).  In  accordance  with  the 
plan,  on  December  31.  1993,  the  Temi 
division  of  ILVA  was  separately 
incorporated  by  a  demerger  of  ILVA  into 
Acciai  Speciali"  Temi  Sri  (AST  S.r.l.) 
(specialty  steel),  and  ILVA  Laminati 
Piani  S.R.I,  (ILP)  (carbon  steel  flat 
products).  The  remainder  of  ILVA's 
assets  and  existing  liabilities,  as  well  as 
much  of  the  redundant  workforce,  were 
transferred  to  ILVA  Residua 

On  December  31,  1993,  AST  S.r.l  was 
established  as  a  separate  corporation, 
with  all  shares  initially  owned  bv  IRl 
At  approximately  the  same  time,  a 
public  offering  for  the  sale  of  AST  S.r.l. 
was  made.  In  preparation  for  the  sale  of 
AST.  IRI  converted  AST  S.r.l.  from  a 
limited  liability  company  (S.r.l.)  to  a 
stock  company  (S.p.A.)  on  February  11, 
1994.  On  July  14,  1994,  a  purchase 
agreement  was  signed  by  IRI  and  KAI 
Italia  S.r.l.  (KAI),  a  privately-held 
holding  company  jointly  owned  bv 
German  steelmaker  Krupp  AG  Hoesch- 
Krupp  and  a  consortium  of  private 
Italian  companies  called  FAR  Acciai 
S.r.l.,  subject  to  approval  by  the  EC  The 
EC's  approval  was  granted  on  December 
21,  1994  ,  with  shares  formally  changing 
hands  effective  December  23.  1994  As 
of  that  date,  the  GOI  no  longer 
maintained  any  ownership  interest  in 
AST  or  its  new  owners. 

In  December  1994,  AST  was  sold  to 
KAI  Between  1995  and  1998.  there 
were  several  restructurings '  changes  in 
ownership  of  AST  and  its  parent 
companies.  As  a  result,  at  the  end  of  the 
POR,  AST  was  owned  90  percent  by 
Krupp  Thyssen  Stainless  GmbH  (part  of 
the  Krupp  AG  Hoesch-Krupp  group)  and 
10  percent  by  Fintad  Securities  S.A.,  a 
private  Italian  company. 

Change  in  Ownership 

The  Department  is  aware  that  on  June 
20.  2000,  the  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  denied  the 
Department  s  petition  for  rehearing  and 
suggestion  for  rehearing  en  banc  in 
Delverde.  SRL  v   I'nited  States.  202  F.3d 
1360  (Fed.  Cir  2000)  {Delverde). 
Although  this  decision  addressed  a 
purely  private  change  in  ownership,  it 
appears  that  it  may  impact  the 
Department's  privatization 
methodology.  However,  because  the 
CAFC's  decision  denying  a  rehearing 
was  only  issued  one  week  before  these 
preliminary  results,  the  Di'partment  has 
not  had  a  sufficient  opportunity  to 
determine  how  Delverde  may  affect  this 
proceeding.  Accordingly,  for  purposes 
of  these  preliminar\'  results,  we  will 
continue  to  determine  that  a  portion  of 
subsidies  bestowed  on  a  government- 
owned  company  prior  to  privatization 
continues  to  benefit  the  production  of 


the  privatized  company,  as  set  forth 
below. 

The  Department  invites  interested 
parties  to  comment  in  their  case  briefs 
on  the  implications  of  this  proceeding, 
if  any,  of  the  Delverde  decision. 

In  the  General  Issues  Appendix  (GIA), 
appended  to  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria,  58 
FR  37217,  37225  (July  9,  1993)  {Certain 
Steel  from  Austria),  we  set  forth  the 
methodology  applied  to  the  treatment  of 
subsidies  received  prior  to  the  sale  of  a 
government-owned  company  to  a 
private  entity  [i.e.,  privatization),  or  the 
spin-off  [i.e..  sale)  of  a  productive  unit 
from  a  government-owned  company  to  a 
private  entity. 

Under  this  methodology,  we  estimate 
the  portion  of  the  purchase  price 
attributable  to  prior  subsidies.  We  do 
this  by  first  dividing  the  sold  company's 
subsidies  by  the  company's  net  worth 
for  each  year  during  the  period 
beginning  with  the  earliest  point  at 
which  non-recurring  subsidies  would  be 
attributable  to  the  period  of  review 
(POR)  and  ending  one  year  prior  to  the 
sale  of  the  company.  We  then  take  the 
simple  average  of  these  ratios.  This 
average  serves  as  a  reasonable  estimate 
of  the  percent  that  subsidies  constitute 
of  the  overall  value  of  the  company. 
Next,  we  multiply  this  ratio  by  the 
purchase  price  to  derive  the  portion  of 
the  purchase  price  attributable  to  the 
payment  of  prior  subsidies.  Finally,  we 
reduce  the  benefit  streams  of  the  prior 
subsidies  by  the  ratio  of  the  repayment 
amount  to  the  net  present  value  of  all 
remaining  benefits  at  the  lime  the 
company  is  sold.  See  id.  at  37263. 

With  respect  to  the  spin-off  of  a 
productive  unit,  consistent  with  the 
Department  s  methodology  set  out 
above,  we  analyze  the  sale  of  a 
productive  unit  to  determine  what 
portion  of  the  sales  price  of  the 
productive  unit  can  be  attributable  to 
the  repayment  of  prior  subsidies.  To 
perform  this  calculation,  we  first 
determine  the  amount  of  the  seller's 
subsidies  that  the  spun-off  productive 
unit  could  potentially  take  with  it.  To 
calculate  this  amount,  we  divide  the 
value  of  the  assets  of  the  spun-off  unit 
by  the  value  of  the  assets  of  the 
company  selling  the  unit.  We  then 
apply  this  ratio  to  the  net  present  value 
of  the  seller's  remaining  subsidies.  The 
result  of  this  calculation  yields  the 
amount  of  remaining  subsidies 
attributable  to  the  spun-off  productive 
unit.  We  next  estimate  the  portion  of  the 
purchase  price  going  towards  repayment 
of  prior  subsidies  in  accordance  with 
the  methodology  set  out  above,  and 
deduct  it  from  the  maximum  amount  of 


subsidies  that  could  be  attributable  to 
the  spun-off  productive  onit.  Id.  at 
37269. 

Extension  of  Final  Resuits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  this  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  period 
for  the  final  results  to  180  days.  Due  to 
the  complex  nature  of  the  issues  in  this 
case,  we  have  determined  that  it  is  not 
practicable  to  complete  the  final  results 
for  this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  the  final 
results  to  180  days  from  the  date  of 
publication  of  the  preliminary  results. 

Subsidies  \'aluation  Information 

Allocation  Period 

AST  was  investigated  in  two  recent 
coimtervailing  duty  investigations.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Italy,  64  FR 
30624,  30627  (June  8,  1999)  {Stainless 
Sheet  and  Strip);  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Plate  in  Coils  from  Italy, 
64  FR  15508,  15511,  15520  (March  31. 
1999)  [Stainless  Plate  in  Coils).  In  those 
investigations,  the  Department  allocated 
subsidies  received  by  AST  using  a  12- 
year  average  useful  life  (AUL).  The  same 
subsidies  being  investigated  in  this 
current  review  of  AST  were  also 
investigated  in  Stainless  Sheet  and  Strip 
and  Stainless  Plate  in  Coils.  Therefore, 
we  preliminarily  determine  that  it  is 
reasonable  to  maintain  the  same  12-year 
allocation  period  for  the  identical 
subsidies  received  by  AST. 

Equityworihiness 

In  prior  investigations  and  reviews, 
we  found  ILVA/ AST's  predecessor 
companies  unequityworthy  from  1984 
through  1988,  and  from  1991  through 
1992,  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy,  59  FR  18357,  18358  (April  18, 
1994)  {Electrical  Steel);  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Italy,  58  FR  37327,  37328  (July  9, 
1993)  {Certain  Steel),  Stainless  Plate  in 
Coils,  64  FR  at  15511,  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Wire  Rod  from  Italy.  63  FR  40474.  40477 
(July  29,  1998)  (Wire  Rod).  No  new 
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information  or  evidence  of  changed 
circumstances  have  been  submitted  in 
this  review  that  would  lead  us  to 
reconsider  these  findings. 

Section  351.507(a)(3)  of  the 
Department's  regulations  provides  that  a 
determination  that  a  firm  is 
unequityworthy  constitutes  a 
determination  that  the  equity  infusion 
was  inconsistent  with  usual  investment 
practices  of  private  investors.  In  such 
cases,  the  Department  will  then  apply 
the  methodology  described  in  section 
351.507(a)(6)  of  the  regulations,  and 
treat  the  equity  infusion  as  a  grant.  Use 
of  the  grant  methodology  for  equity 
infusions  into  an  unequityworthy 
company  is  based  on  the  premise  that 
an  unequityworthiness  finding  by  the 
Department  is  tantamount  to  saying  that 
the  company  could  not  have  attracted 
investment  capital  from  a  reasonable 
investor  in  the  infusion  year  based  on 
the  available  information. 

Creditworthiness 

When  the  Department  examines 
whether  a  company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  France.  58  PR  37304  (July  9,  1993), 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Steel  Wire  Rod 
from  Venezuela,  62  FR  55014,  55018 
(October  21,  1997).  The  Department  will 
consider  a  firm  to  be  uncreditworthy  if 
it  is  determined  that,  based  on 
information  available  at  the  time  of  the 
government-provided  loan,  the  firm 
could  not  have  obtained  a  long-term 
loan  fi-om  conventional  sources.  See  19 
CFR  351.505(a)(4){i). 

TAS  and  ILVA  were  found  to  be 
uncreditworthy  from  1986  through 
1993.  See  Electrical  Steel,  59  FR  at 
18358;  Stainless  Plate  in  Coils,  64  FR  at 
15511;  Wire  Rod,  63  FR  at  40477.  No 
new  information  has  been  presented  in 
this  review  that  would  lead  us  to 
reconsider  these  findings.  Therefore, 
consistent  with  our  past  practice,  we 
continue  to  find  TAS  and  ILVA 
uncreditworthy  from  1^86  through 
1993.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295,  37297  (July  9,  1993).  We  did 
not  analyze  AST's  creditworthiness  in 
the  years  1994  through  1998.  because 
the  company  did  not  negotiate  new 
loans  with  the  GOI  or  the  EC  during 
these  years,  nor  did  it  receive  any  new 
subsidies  that  were  allocated  over  time. 


Benchmarks  for  Long-Term  Loans  and 
Discount  Rates 

Consistent  with  the  Department's 
finding  in  Wire  Rod,  63  FR  at  40476-77. 
Stainless  Plate  in  Coils,  64  FR  at  15510, 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Cut-to- 
Length  Carbon-Quality  Steel  Plate  from 
Italy,  64  FR  73244,  73247-48  (December 
29,  1999)  ICTL  Plate),  we  have  based  our 
discount  rates  on  the  Italian  Bankers' 
Association  (ABI)  rates.  The  ABI  rate  is 
the  average  of  the  short-term  interest 
rates  on  overdraft  facilities  commercial 
banks  charge  to  the  segment  of  high 
quality  borrowers.  In  calculating  the 
interest  rate  applicable  to  a  borrower, 
commercial  banks  typically  add  a 
spread  ranging  from  0.55  percent  to  4.0 
percent  onto  the  ABI  rate,  which  is 
determined  by  the  company's  financial 
health. 

In  CTL  Plate,  we  found  that  the 
published  ABI  rates  do  not  include 
amounts  for  fees,  commissions,  and 
other  borrowing  expenses.  However, 
information  on  the  borrowing  expenses 
on  overdraft  loans  for  1998,  which  was 
placed  on  that  record,  was  used  as  an 
approximation  of  expenses  on  long-term 
conunercial  loans.  That  information 
shows  that  expenses  on  overdraft  loans 
range  from  6.0  to  11.0  percent  of  interest 
charged.  Such  expenses,  along  with  the 
applied  spread,  raise  the  effective 
interest  rate  that  a  company  would  pay. 
CTL  Plate.  64  FR  at  73248.  Because  it  is 
the  Department's  practice  to  use 
effective  interest  rates,  where  possible, 
we  are  including  an  amount  for  these 
expenses  in  the  calculation  of  our 
effective  benchmark  rates.  See  19  CFR 
351.505(a)(1).  Therefore,  we  have  added 
the  average  of  the  spread  [i.e..  2.28 
percent)  and  borrowing  expenses  [i.e., 
8.5  percent  of  the  interest  charged)  to 
the  yearly  ABI  rates  to  calculate  the 
effective  discount  rates. 

For  the  years  in  which  AST  or  its 
predecessor  companies  were 
uncreditworthy  (see  "Creditworthiness" 
section  above),  we  calculated  discount 
rates  in  accordance  with  the  formula  for 
constructing  a  long-term  benchmark 
interest  rate  for  uncreditworthy 
companies  as  stated  in  section 
351.505(a)(3)(iii)  of  the  Department's 
regulations.  This  formula  requires 
values  for  the  probability  of  default  by 
uncreditworthy  and  creditworthy 
companies.  For  the  probability  of 
default  by  an  uncreditworthy  company, 
we  relied  on  the  weighted-average 
cumulative  default  rates  reported  for  the 
Caa  to  C-rated  category  of  companies  as 
published  in  Moody's  Investors  Service, 
"Historical  Default  Rates  of  Corporate 
Bond  Issuers,  1920—1997"  (February     - 


1998).!  For  the  probability  of  default  by 
a  creditworthy  company,  we  used  the 
weighted-average  cumulative  default 
rates  reported  for  the  Aaa  to  Baa-rated 
categories  of  companies  in  the  study. 
For  non-recurring  subsidies,  we  based 
the  average  cumulative  default  rates  for 
both  uncreditworthy  and  creditworthy 
companies  on  a  12-year  term,  since  all 
of  AST's  allocable  subsidies  were  based 
on  this  allocation  period. 

In  addition.  AST  had  one  long-term, 
fixed-rate  loan  under  ECSC  Article  54 
outstanding  during  the  FOR, 
denominated  in  U.S.  dollars.  Therefore, 
we  have  selected  a  U.S.  dollar-based 
interest  rate  as  our  benchmark.  See  19 
CFR  351.505{a)(2)(i).  Consistent  with 
Wire  Rod.  63  FR  at  40486,  and  CTL 
Plate.  64  FR  at  73248,  we  have  used  as 
our  benchmark  the  average  yield  to 
maturity  on  selected  long-term 
corporate  bonds  as  reported  by  the  U.S. 
Federal  Reserve,  since  the  loan  was 
denominated  in  U.S.  dollars.  We  used 
these  rates  since  we  were  unable  to  find 
a  long-term  borrowing  rate  for  loans 
denominated  in  U.S.  dollars  in  Italy. 
Because  ILVA  was  uncreditworthy  in 
the  year  the  loan  was  contracted,  we 
calculated  the  uncreditworthy 
benchmark  rate  pursuant  to  section 
351.505{a)(3)(iii)  of  the  Department's 
regulations. 

I.  Programs  Preliminarily  Determined 
To  Be  Countervailable  Government  of 
Italy  Programs 

A.  Equity  Infusions  to  TAS  and 
ZLVA.— The  GOI,  dirough  IRI,  provided 
new  equity  capital  to  TAS  or  ILVA 
between  1987  and  1992  (although  there 
were  no  allegations  of  equity  infusions 
in  1989  and  1990).  These  equity 
infusions  were  found  countervailable  in 
Electrical  Steel  and  Stainless  Plate  in 
Coils.  No  new  information  or  evidence 
of  changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  finding.  For 
equity  infusions  originally  provided  to 
TAS,  the  predecessor  company  to  ILVA 
that  produced  electrical  steel,  we  treated 
these  equity  infusions  as  though  they 
had  flowed  directly  through  ILVA  to 
AST  when  the  specialty  steel  (including 
subject  merchandise)  assets  were 
transferred  from  ILVA  to  AST.  See 
Electrical  Steel.  59  FR  at  18360; 
Stainless  Plate  in  Coils,  64  FR  at  15511- 
12. 


were  gener 
reflected  ir 
TAS's  1981 
reserve  ace 


'  We  note  that  since  publication  of  the 
regulations.  Moody's  Investors  Service  no  longer 
reports  default  rates  for  Caa  to  C-rated  category  of 
companies.  Therefore  for  the  calculation  of 
uncreditworthy  interest  rates,  we  will  continue  to 
rely  on  the  default  rates  as  reported  in  Moody 
Investor  Service's  publication  dated  February  1998. 
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We  have  treated  these  equity 
infusions  as  non-recurring  grants  given 
in  the  yecir  the  infusion  was  received 
because  each  required  a  separate 
authorization.  We  allocated  the  equity 
infusions  over  a  12-year  AUL.  Because 
TAS  and  ILVA  were  uncreditworthy  in 
the  years  the  equity  infusions  were 
received,  we  constructed 
uncreditworthy  discount  rates  to 
allocate  the  benefits  over  time.  See 
"Subsidies  Valuation  Information" 
section,  above. 

We  applied  the  repayment  portion  of 
our  change  in  ownership  methodology' 
to  all  of  the  equity  infusions  described 
above  to  determine  the  subsidy 
allocable  to  AST  after  its  privatization. 
We  divided  this  amount  by  AST's  total 
consolidated  sales  during  the  POR.  On 
this  basis,  we  preliminarily  determine 
the  net  countervailable  subsidy  to  be 
0.97  percent  ad  valorem  for  AST. 

B.  Debt  Forgiveness:  1988-90 
Restructuring  Plan. — As  discussed 
above  in  the  "Corporate  History" 
section  of  this  notice,  the  GOI  liquidated 
Finsider  and  its  main  operating 
companies,  including  TAS,  in  1988  and 
assembled  the  group's  most  productive 
assets  into  a  new  operating  company, 
ILVA.  Although  most  of  TAS's 
productive  assets  were  transferred  to 
ILVA,  not  all  of  its  liabilities  were 
transferred;  rather,  many  liabilities 
remained  with  TAS  which  had  to  be 
repaid,  assumed  or  forgiven.  In  1990, 
additional  assets  and  liabilities  of  TAS, 
Italsider  and  Finsider  were  transferred 
to  ILVA.  See  Electrical  Steel,  59  FR  at 
18359;  Stainless  Plate  in  Coils,  64  FR  at 
15508-09:  CTL  Plate.  64  FR  at  73249. 
!  I     In  1989.  IRl  forgave  99.886  million 
lire  owed  to  Finsider  by  TAS.  See 
Electrical  Steel.  59  FR  at  18359.  Even 
with  this  debt  forgiveness,  a  substantial 
amount  of  liabilities  remained  with 
TAS.  In  addition,  losses  associated  with 
the  transfer  of  assets  to  ILVA  were  left 
behind  in  TAS.  These  losses  occurred 
because  the  value  of  the  transferred 
assets  had  to  be  wTitten  down.  As  TAS 
gave  up  assets  whose  book  value  was 
higher  than  their  appraised  value,  it  was 
forced  to  absorb  the  losses.  These  losses 
were  generated  during  two  transfers  as 
reflected  in:  (1)  An  extraordinary  loss  in 
TAS's  1988  Annual  Report  and  (2)  a 
reserve  account  created  in  1989  for 
anticipated  losses  with  respect  to  the 
1990  transfer. 

In  Electrical  Steel,  Stainless  Plate  in 
Coils,  and  CTL  Plate,  we  determined 
that  the  debt  and  loss  coverage  provided 
to  ILVA  in  1989  and  1990,  constituted 
countervailable  subsidies  within  the 
meaning  of  section  771(5)(B){i)  of  the 
Act.  No  new  information  or  evidence  of 
changed  circumstances  has  been 


submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  determine  the  benefit  from  these 
subsidies,  we  have  treated  IRI's 
forgiveness  of  TAS's  1989  debt  owed  to 
Finsider  and  the  loss  resulting  from  the 
1989  wTite-dowTi  as  grants  received  in 
1989.  The  second  asset  write-down  and 
the  debt  outstanding  after  the  1990 
transfer  were  treated  as  grants  received 
in  1990.  We  treated  these  as  non- 
recurring grants  because  the  company 
did  not  receive  them  on  an  on-going 
basis.  Because  ILVA  was 
uncreditworthy  in  1989  and  1990,  the 
years  in  which  the  assistance  was 
provided,  we  used  constructed 
uncreditworthy  discoimt  rates  to 
allocate  the  benefits  over  time.  We 
allocated  the  debt  coverage  provided  in 
1989  and  1990,  over  a  12-year  AUL.  See 
the  "Subsidies  Valuation  Information" 
section,  above. 

We  applied  the  repayment  portion  of 
our  change  in  ownership  methodology 
to  the  debt  forgiveness  and  loss  coverage 
to  determine  the  amount  of  the  subsidy 
allocable  to  AST  after  its  privatization. 
We  divided  this  amount  by  AST's  total 
consolidated  sales  during  the  POR.  On 
this  basis,  we  preliminarily  determine 
the  net  countervailable  subsidy  to  be 
2.66  percent  ad  valorem  for  AST. 

C.  Debt  Forgiveness:  1993-1994 
Restructuring  Plan. — As  mentioned  in 
the  "Corporate  History"  section  above, 
in  September  1993,  IRI  endorsed  a  plan 
for  the  reorganization  and  privatization 
of  the  ILVA  Group,  which  was 
submitted  to  the  EC  for  its  approval.  The 
reorganization  provided  for  splitting 
ILVA's  core  business  into  two  new 
companies,  AST  and  ILP,  and  placing 
the  remaining  assets,  as  well  as 
liabilities  and  redundant  workers  in 
ILVA  Residua.  Under  the  restructuring 
plan,  ILVA  Residua  would  sell  the 
productive  units,  use  the  proceeds  to 
reduce  ILVA's  debt  prior  to  liquidation, 
and  IRI  (i.e.,  the  Italian  government) 
would  absorb  any  remaining  debt. 

As  of  December  31, 1993,  the  majority 
of  ILVA's  viable  manufacturing 
activities  had  been  separately 
incorporated  (or  "demerged")  into 
either  AST  or  ILP.  thus.  ILVA  Residua 
became  essentially  a  shell  company 
with  liabilities  far  exceeding  assets.  In 
contrast,  AST  and  ILP,  now  ready  for 
privatization,  had  operating  assets  and 
relatively  modest  debt  loads.  The  EC 
approved  the  GOI's  restructuring  and 
privatization  plan  for  ILVA  in  its 
Commission  Decision  94/259/ECSC, 
dated  April  12,  1994.  This  EC  decision 
states  that  IRI  would  take  over  ILVA 
Residua's  residual  indebtedness,  cover 
expenditures  of  1,197  billion  lira,  and 
continue  to  be  involved  in  ILVA 


Residua's  activities  until  its  liquidation. 
It  further  states  that  if  the  privatization 
and  reorganization  program  was  strictly 
implemented,  the  ILVA  group,  namely 
AST  and  ILP  would  have  a  reasonable 
chance  of  being  viable  by  the  end  of 
1994.  See  Stainless  Plate  in  Coils,  64  FR 
at  15512;  CTL  Plate,  64  FR  at  73251. 

In  Stainless  Plate  in  Coils  and 
Stainless  Sheet  and  Strip,  we 
determined  that  AST  received  a 
countervailable  subsidy  in  1993,  when 
the  majority  of  ILVA's  debt  was  placed 
in  ILVA  Residua,  rather  than  being 
proportionately  allocated  to  AST  and 
ILP.  See  Stainless  Plate  in  Coils,  64  FR 
at  15512;  Stainless  Sheet  and  Strip,  64 
FR  at  30628.  In  addition  to  the  debt  that 
was  placed  in  ILVA  Residua,  we 
determined  that  the  asset  write-downs 
which  ILVA  took  in  1993,  as  part  of  the 
restructuring/privatization  plan,  were 
countervailable  subsidies  under  section 
771(5)(B)(i)  of  the  Act.  The  vmte-down 
of  the  assets  in  1993  increased  the  losses 
to  be  covered  in  liquidation.  It  is  the 
Department's  position  that  when  losses, 
which  are  later  covered  by  a 
government,  can  be  tied  to  specific 
assets,  those  assets  bear  the  liability  for 
the  losses  that  resulted  from  the  write- 
downs. No  new  information  or  evidence 
of  changed  circumstances  has  been 
submitted  in  this  review  that  would 
warrant  reconsideration  of  these 
findings.  See  also,  CTL  Plate,  64  FR  at 
73251. 

The  amount  of  debt  and  losses 
resulting  from  the  asset  write-dowrns 
that  should  have  been  attributable  to 
AST,  but  were  instead  placed  with  ILVA 
Residua,  was  equivalent  to  debt 
forgiveness  for  AST  at  the  time  of  the 
ILVA  demerger.  In  accordance  with  our 
practice,  debt  forgiveness  is  treated  as  a 
grant  which  constitutes  a  financial 
contribution  under  section  771(5)(D)(i) 
of  the  Act,  and  provides  a  benefit  in  the 
amoimt  of  the  debt  forgiveness. 

In  CTL  Plate,  we  determined  that  the 
liquidation  process  of  ILVA  did  not 
occur  under  the  normal  application  of  a 
provision  of  Italian  law  and,  therefore, 
the  debt  forgiveness  is  de  facto  specific 
under  section  77l(5A)(D)(iii)(II)  of  the 
Act.  See  CTL  Plate,  64  FR  at  73252.  As 
stated  above,  the  liquidation  of  ILVA 
was  done  in  the  context  of  a  massive 
restructuring/privatization  plan  of  the 
Italian  steel  industry  imdertaken  by  the 
GOI  and  approved  and  monitored  by  the 
EC.  Because  ILVA's  liquidation  was  part 
of  an  extensive  state-aid  package  to 
privatize  the  Italian  state-owned  steel 
industry,  and  the  debt  forgiveness  was 
received  by  only  privatized  ILVA 
operations,  we  determined  that  the 
assistance  provided  under  the  1993- 


41954 


Federal!  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


1994  Restructuring  Plan  was  de  facto 
specific.  See  CTL  Plate.  64  PR  at  73252. 

Consistent  with  the  methodology  that 
we  employed  in  Stainless  Plate  in  Coils, 
64  PR  at  15513,  Stainless  Sheet  and 
Strip,  64  PR  at  30628,  and  CTL  Plate.  64 
FR  at  73252,  the  amount  of  liabihties 
that  we  attributed  to  AST  is  based  on 
the  gross  liabilities  left  behind  in  ILVA 
Residua,  as  reported  in  the  EC's  10th 
Monitoring  Report. ^  In  calculating  the 
amount  of  unattributable  liabilities 
remaining  after  the  demerger  of  AST,  we 
started  with  the  most  recent  "total 
comparable  indebtedness"  amount  from 
the  10th  Monitoring  Report,  which 
represents  the  indebtedness,  net  of  debts 
transferred  in  the  privatization  of  ILVA 
Residua's  operations  and  residual  asset 
sales,  of  a  theoretically  reconstituted, 
pre-liquidaUon  ILVA.  In  order  to 
calculate  the  total  amount  of 
unattributed  liabilities  which  amounted 
to  countervailable  debt  forgiveness,  we 
made  adjustments  (additions/ 
subtractions)  to  this  figure  for  the 
following:  the  residual  assets  that  had 
not  actually  been  liquidated  as  of  the 
10th  and  final  Monitoring  Report;  assets 
that  comprised  SOFINPAR,  a  real  estate 
company  (because  these  assets  were 
sold  prior  to  the  demergers  of  AST  and 
ILP);  the  liabilities  transferred  to  AST 
and  ILP;  income  received  from  the 
privatization  of  ILVA  Residua's 
operations;  the  amount  of  the  asset 
write-downs  specifically  attributable  to 
AST,  ILP,  and  ILVA  Residua  companies; 
and  the  amount  of  debts  transferred  to 
Cogne  Acciai  Speciali  (CAS),  an  ILVA 
subsidiary  that  was  left  behind  in  ILVA 
Residua  and  later  spun-off,  as  well  as 
the  amount  of  ILVA's  debt  attributed  to 
CAS  and  countervailed  in  Wire  Rod.  63 
FR  at  40478. 

The  amount  of  liabilities  remaining 
represents  the  pool  of  liabilities  that 
were  not  individually  attributable  to 
specific  ILVA  assets.  We  apportioned 
this  debt  to  AST,  ILP,  and  operations 
sold  from  ILVA  Residua  based  on  their 
relative  asset  values.  We  used  the  total 
consolidated  asset  values  reported  in 
AST's  and  ILP's  financial  statements  for 
the  year  ending  December  31,  1993.  For 
ILVA  Residua,  we  used  the  sum  of  the 
purchase  price  plus  debts  transferred  as 
a  surrogate  for  the  viable  asset  value  of 
the  operations  sold  from  ILVA  Residua. 
Because  we  subtracted  a  specific 


» In  CTL  Plate.  64  FR  at  73252,  we  stated  that  we 
would  prefer  to  base  our  calculation  on  information 
at  the  time  the  relevant  portion  of  ILVA's  assets 
were  demerged.  However,  the  information 
contained  in  ILVA's  financial  statement  was  found 
to  be  unreliable  by  the  company's  auditors. 
Therefore,  as  facts  otherwise  available,  we  used  the 
information  contained  in  the  EC's  10th  Monitoring 
Report  which  provides  the  most  reliable  data  for 
determining  the  benefit  conferred  by  this  program. 


amount  of  ILVA's  gross  liabilities 
attributed  to  CAS  in  Wire  Rod.  we  did 
not  include  its  assets  in  the  amount  of 
ILVA  Residua's  privatized  assets.  Also, 
we  did  not  include  in  ILVA  Residua's 
viable  assets  the  assets  of  the  one  ILVA 
Residua  company  sold  to  IRI,  because 
this  sale  does  not  represent  sales  to  a 
non-governmental  entity. 

We  have  treated  the  debt  forgiveness 
to  AST  as  a  non-recurring  subsidy 
because  it  was  a  one-time,  extraordinary 
event.  The  discount  rate  we  used  in  our 
grant  formula  was  a  constructed 
uncreditworthy  benchmark  rate  based 
on  our  determination  that  ILVA  was 
uncreditworthy  in  1993.  See 
"Benchmarks  for  Long-Term  Loans  and 
Discount  Rates"  and  "Creditworthiness" 
sections,  above.  We  followed  the 
methodology  described  in  the  "Change 
in  Ownership"  section  above  to 
determine  the  amouint  appropriately 
allocated  to  AST  after  its  privatization. 
We  divided  this  amount  by  AST's  total 
consolidated  sales  during  the  FOR.  On 
this  basis,  we  preliminarily  determine 
the  net  countervailable  subsidy  to  be 
7.74  percent  ad  valorem  for  AST. 

D.  Interest  Contributions  on  IRI 
Loans/Bond  Issues  Under  Law  675/77. — 
Law  675/77  was  designed  to  provide 
GOI  assistance  in  the  restructuring  and 
reconversion  of  Italian  industries.  There 
are  six  types  of  assistance  available 
under  this  law:  (1)  Grants  to  offset 
interest  payable  on  bank  loans;  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Industry  (MOI)  at  subsidized  interest 
rates;  (3)  grants  to  reduce  interest 
payments  on  loans  financed  by  IRI  bond 
issues;  (4)  capital  grants  for  the  South; 
(5)  value-added  taxed  (VAT)  reductions 
on  capital  good  purchases  for 
companies  in  the  South;  and  (6) 
personnel  retraining  grants. 

Under  Law  675/77,  IRI  issued  bonds 
to  finance  restructuring  measures  of 
companies  within  the  IRI  group.  The 
proceeds  from  the  sale  of  the  bonds 
were  lent  to  IRI  companies.  During  the 
FOR,  AST  had  long-term  variable 
interest  rate  loans  outstanding  that  were 
financed  by  IRI  bond  issues  for  which 
the  effective  interest  rate  was  reduced 
by  interest  contributions  made  by  the 
GOI. 

The  Department  previously  found  this 
program  to  be  countervailable  in 
Electrical  Steel.  59  FR  at  18361  and 
Stainless  Plate  in  Coils.  64  FR  at  15513. 
No  new  information  or  evidence  of 
changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  measure  the  benefit  from  these 
loans,  we  compared  the  amount  of 
interest  that  should  have  been  paid  at 
the  benchmark  interest  rate  to  the 


amounts  paid  by  AST,  less  the  interest 
rebates  claimed  during  the  FOR.  We 
divided  the  resulting  difference  by 
AST's  total  consolidated  sales  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  from  this  program  to  be  0.09 
percent  ad  valorem. 

E.  Pre-Privatization  Retirement 
Benefits  Under  Law  451/94. — Law  451/ 
94  authorized  early  retirement  packages 
for  steel  workers  for  the  years  1 994 
through  1996.  The  law  entitled  men  of 
at  least  50  years  of  age  and  women  of 
47  years  of  age  with  at  least  15  years  of 
pension  contributions  to  retire  early. 
Benefits  applied  for  during  the  1994- 
1996  period  continue  until  the 
employee  reaches  his/her  natural 
retirement  age,  up  to  a  maximum  of  ten 
years. 

In  Wire  Rod,  64  FR  at  40480,  Stainless 
Plate  in  Coils.  64  FR  at  15514,  and  CTL 
Plate,  64  FR  at  73253,  we  found  this 
program  to  be  specific,  and  thus 
countervailable.  In  CTL  Plate  and 
Stainless  Plate  in  Coils,  the  Department 
stated  that  at  the  time  the  agreement 
was  being  reached  with  the  unions  and 
the  labor  ministry  on  the  terms  of  the 
lay  offs,  ILVA  and  its  workers  were 
aware  that  government  contributions 
would  ultimately  be  made  to  workers 
benefits.  In  such  situations,  i.e..  where 
the  company  and  its  workers  are  aware 
at  the  time  of  their  negotiations  that  the 
government  will  be  making 
contributions  to  the  workers'  benefits, 
the  Department's  practice  is  to  treat  half 
of  the  amount  paid  by  the  government 
as  benefitting  the  company.  See 
Countervailing  Duties;  Final  Rule.  63  FR 
65348,  65380  (November  25,  1998).  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

Consistent  with  the  Department's 
practice  with  regard  to  allocation  of 
worker-related  subsidies,  we  have 
treated  benefits  to  AST  under  Law  451/ 
94  as  recurring  grants  expensed  in  the 
year  of  receipt.  See  Stainless  Plate  in 
Coils.  64  FR  at  15515;  Wire  Rod.  64  FR 
at  40480.  To  calculate  the  benefit 
received  by  AST  during  the  FOR,  we 
multiplied  the  number  of  AST 
employees  by  employee  type  (blue 
collar,  white  collar,  and  senior 
executive)  who  retired  early  by  the 
average  salarv'  by  employee  type.  Since 
the  GOI  was  making  payments  to  these 
workers  equaling  80  percent  of  their 
salary,  we  attributed  one-half  of  that 
amount  to  AST  Therefore,  we 
multiplied  the  total  wages  of  the  early 
retirees  by  40  percent.  We  then  divided 
this  total  amount  bv  .^ST's  total 
consolidated  sales  during  the  POR.  On 
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US  basis,  we  preliminarily  determine  a 
net  countervailable  subsidy  of  0.69 
percent  ad  valorem. 

As  mentioned  in  the  "Corporate 
History"  section  of  this  notice,  in 
September  1993,  IRI  endorsed  a  plan  for 
the  reorganization  and  privatization  of 
the  ILVA  Group.  In  December  1993,  IRI 
initiated  the  splitting  of  ILVA's  main 
productive  assets  into  two  new 
companies,  ILP  and  AST.  On  December 
31,  1993,  ILP  and  AST  became 
separately  incorporated  firms.  The 
remainder  of  ILVA's  productive  assets 
and  existing  liabilities,  along  with  much 
of  the  redundant  workforce,  was  placed 
in  ILVA  Residua.  The  GOI  issued  two 
decrees  under  Law  451  to  place  the 
early  retirees  from  ILVA  into  ILVA 
Residua.  In  CTL  Plate,  the  Department 
found  that  by  the  GOI  placing  much  of 
the  redundant  workforce  in  ILVA 
Residua,  ILP  and  AST  were  able  to 
begin  their  respective  operations  with  a 
relatively  "clean  slate"  in  advance  of 
their  privatizations.  ILP  and  AST  were 
relieved  of  having  to  assume  their 
respective  portions  of  those  redundant 
workers  that  were  placed  in  ILVA 
Residua  and  received  early  retirement 
benefits  under  Law  451/94.  See  CTL 
Plate,  64  PR  at  73254.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 
Therefore,  we  preliminarily  determine 
that  AST  has  received  a  countervailable 
benefit  since  the  company  was  relieved 
of  a  financial  obligation  that  would 
otherwise  have  been  due. 

To  calculate  the  benefit  received  by 
AST  during  the  POR,  for  retired 
employees  that  were  placed  with  ILVA 
Residua  under  the  first  decree  dated 
December  7,  1994,  we  first  multiplied 
the  number  of  employees  according  to 
worker  type_(i.e..  blue  collar)  times  the 
average  salary  for  each  employee  type, 
using  the  same  average  salaries  for  AST 
employees.  Since  the  GOI  was  making 
payments  to  these  workers  equaling  80 
percent  of  their  salar\',  we  attributed 
one-half  of  that  amoynt  to  AST. 
Therefore,  we  multiplied  the  total  wages 
of  the  early  retirees  by  40  percent.  We 
then  divided  this  total  amount  by  AST's 
total  consolidated  sales  during  the  POR. 

The  GOI  allocated  additional  slots  to 
workers  in  ILVA  Residua  under  a 
second  decree  dated  December  30,  1996. 
However,  the  number  of  workers 
attributable  to  AST  or  the  worker  types 
were  not  submitted  in  the  questionnaire 
responses.  Therefore,  we  first  needed  to 
determine  the  appropriate  number  of 
early  retirees  placed  in  ILVA  Residua 
that  should  have  been  apportioned  to 
AST.  To  determine  this  number,  we 


took  the  asset  value  of  AST  in  relation 
to  the  asset  value  of  ILVA  at  the  time  of 
the  spin-off  of  AST.  Next,  we  multiplied 
this  percentage  by  the  total  number  of 
ILVA  Residua  early  retirees,  pursuant  to 
the  second  decree.  It  was  then  necessary 
to  estimate  the  number  of  employees 
according  to  worker  types.  To  do  this, 
we  calculated  the  ratio  of  employees 
according  to  worker  types  under  the 
first  decree.  We  then  multiplied  the 
number  of  employees  according  to 
worker  type  (i.e.,  blue  collar)  times  the 
average  salary  for  each  employee  type, 
and  multiplied  the  result  by  40  percent. 
We  then  divided  this  total  amount  by 
AST's  total  consolidated  sales  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  a  net  countervailable  subsidy 
attributable  to  AST  for  the  retirees 
placed  with  ILVA  Residua  under  both 
decrees  to  be  0.13  percent  ad  valorem. 
Therefore,  we  preliminarily  determine 
the  combined  rate  for  retired  employees 
placed  directly  with  AST  and  those 
placed  with  ILVA  Re?idua  to  be  0.82 
percent  ad  valorem. 

F.  Exchange  Rate  Guarantees  under 
Law  796/76.— Law  796/76  established 
the  exchange  risk  guarantee  on  foreign 
ciurency  loans  program  to  minimize  the 
risk  of  exchange  rate  fluctuations  on 
loans  contracted  in  foreign  ciurency.  All 
firms  that  contract  foreign  currency 
loans  from  the  European  Coal  and  Steel 
Community  (ECSC)  or  the  Council  of 
Europe  Resettlement  Fund  (CERF)  could 
apply  to  the  Ministry  of  the  Treasury 
(MOT)  to  obtain  an  exchange  rate 
guarantee.  The  MOT,  through  the 
Ufficio  Italiano  di  Cambi  (UIC), 
calculates  loan  payments  based  on  the 
lire-foreign  currency  exchange  rate  in 
effect  at  the  time  the  loan  is  contracted 
(i.e.,  the  base  rate).  The  program 
establishes  a  floor  and  ceiling  for 
exchange  rate  fluctuations,  limiting  the 
maximum  fluctuation  a  borrower  would 
face  to  two  percent  above  or  below  the 
base  rate.  If  the  lire  depreciates  more 
than  two  percent  against  the  foreign 
currency,  a  borrower  is  still  able  to 
purchase  foreign  currency  at  the 
established  (guaranteed)  ceiling  rate. 
The  MOT  absorbs  the  loss  in  the  amount 
of  the  difference  between  the  guaranteed 
rate  and  the  actual  rate.  If  the  lire 
appreciates  against  the  foreign  ciurency, 
the  MOT  realizes  a  gain  in  the  amount 
of  the  difference  between  the  floor  rate 
and  the  actual  rate. 

This  program  was  terminated  effective 
July  10,  1992,  by  Decree  Law  333/92. 
However,  the  pre-existing  exchange  rate 
guarantees  continue  on  any  loans 
outstanding  after  that  date.  AST  had 
outstanding  ECSC  loans  during  the  POR 
that  benefitted  from  these  guarantees. 
The  Department  found  this  program  to 


be  countervailable  in  Stainless  Plate  in 
Coils,  64  FR  at  15513,  and  CTL  Plate.  64 
FR  at  73254.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 
Once  a  loan  is  approved  for  exchange 
rate  guarantees,  access  to  foreign 
exchange  at  the  established  rate  is 
automatic  and  occurs  at  regular 
intervals  throughout  the  life  of  the  loan. 
Therefore,  we  are  treating  the  benefits 
under  this  program  as  recurring  grants. 
AST  and  its  predecessor  companies 
from  which  these  loans  were 
transferred,  paid  a  foreign  exchange 
commission  fee  to  the  UIC  for  each 
payment  made.  We  determine  that  this 
fee  qualifies  as  an  "*   *   *  application 
fee,  deposit,  or  similar  payment  paid  in 
order  to  qualify  for,  or  to  receive,  the 
benefit  of  the  countervailable  subsidy." 
See  section  771(6)(A)  of  the  Act.  Thus, 
for  the  purposes  of  calculating  the 
countervailable  benefit,  we  have  added 
the  foreign  exchange  commission  to  the 
total  amount  AST  paid  under  this 
program  during  the  POR.  See  Wire  Rod, 

63  FR  at  40479;  Stainless  Plate  in  Coils, 

64  FR  at  15513;  CTL  Plate.  64  FR  at 
73255. 

Under  this  program,  we  have 
calculated  the  total  countervailable 
benefit  as  the  difference  between  the 
total  loan  payment  due  in  foreign 
currency,  converted  at  the  current 
exchange  rate,  less  the  sum  of  the  total 
loan  payment  due  in  foreign  currency 
converted  at  the  guaranteed  rate  and  the 
exchange  rate  commission.  We  divided 
this  amount  by  AST's  total  consolidated 
sales  during  the  POR.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidy  to  be  0.12 
percent  ad  valorem. 

European  Commission  Programs 

A.  ECSC  Loans  Under  Article  54.— 
Article  54  of  the  1951  ECSC  Treaty 
established  a  program  to  provide 
industrial  investment  loans  directly  to 
the  member  iron  and  steel  industries  to 
finance  modernization  and  purchase 
new  equipment.  Eligible  companies 
apply  directly  to  the  EC  (which 
administers  the  ECSC)  for  up  to  50 
percent  of  the  cost  of  an  industrial 
investment  project.  The  Article  54  loans 
are  generally  financed  on  a  "back-to- 
back  "  basis.  In  other  words,  upon 
granting  loan  approval,  the  ECSC 
borrows  funds  (through  loans  or  bond 
issues)  at  commercial  rates  in  financial 
markets  which  it  then  immediately 
lends  to  steel  companies  at  a  slightly 
higher  interest  rate.  The  mark-up  is  to 
cover  the  costs  of  administering  the 
Article  54  program. 
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The  Department  has  found  Article  54 
loans  to  be  specific  countervailable 
subsidies  in  several  proceedings, 
including  Electrical  Steel,  59  PR  at 
18362,  CTL  Plate,  64  FR  at  73256,  and 
Stainless  Plate  in  Coils,  64  FR  at  15515, 
because  loans  under  this  program  are 
provided  only  to  iron  and  steel 
companies.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding,  to 
warrant  reconsideration  of  this  finding. 

AST  had  one  long-term,  fixed-rate 
U.S.  dollar  denominated  loan 
outstanding  during  the  FOR.  Consistent 
with  Wire  Rod.  63  FR  at  40486  and  CTL 
Plate.  64  FR  at  73256,  we  have  used  as 
our  benchmark  the  average  yield  to 
maturity  on  selected  long-term 
corporate  bonds  as  reported  by  the  U.S. 
Federal  Reserve,  since  this  loan  was 
denominated  in  U.S.  dollars.  We  used 
this  rate  because  we  were  unable  to  find 
a  long-term  borrowing  rate  for  loans 
denominated  in  U.S.  dollars  in  Italy. 
The  interest  rate  charged  on  AST's 
Article  54  loan,  which  was  contracted  in 
1978  was  reduced  in  1987.  Therefore, 
for  the  purpose  of  calculating  the 
benefit,  we  have  treated  this  loan  as  if 
it  was  contracted  on  the  date  of  the  rate 
adjustment.  Because  ILVA  was 
uncreditworthy  in  the  year  this  loan  was 
contracted,  1987.  we  calculated  the 
uncreditworthy  benchmark  rate  as 
pursuant  to  section  351.505{a)(3)(iii)  of 
the  Department's  regulations.  See 
"Benchmark  for  Long-Term  Loans  and 
Discount  Rates"  section,  above. 

To  calculate  the  benefit  under  this 
program,  pursuant  to  section 
351.505(c)(2)  of  the  regulations,  we 
employed  the  Department's  long-term 
fixed-rate  loan  methodology.  We 
compared  the  amount  of  interest  that 
should  have  been  paid  at  the  benchmark 
interest  rate  for  uncreditworthy 
companies  to  the  amount  paid  by  AST 
during  the  FOR.  We  then  divided  the 
benefit  by  AST's  total  consolidated  sales 
during  the  FOR.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidy  to  be  0.01 
percent  ad  valorem. 

B.  European  Social  Fund  (ESF).— The 
ESF.  one  of  the  Structural  Funds 
operated  by  the  EC,  was  established  to 
improve  workers'  opportunities  through 
training  and  to  raise  their  standards  of 
living  throughout  the  community  by 
increasing  their  employability.  Like 
other  EC  structural  funds,  there  are  six 
different  Objectives  (sub-programs) 
identified  under  ESF:  Objective  1  covers 
projects  located  in  underdeveloped 
regions;  Objective  2  addresses  areas  in 
industrial  decline;  Objective  3  relates  to 
the  employment  of  persons  under  25; 
Objective  4  funds  training  for  employees 


in  companies  undergoing  restructuring; 
Objective  5  pertains  to  agricultural 
areas;  and  Objective  6  pertains  to 
regions  with  very  low  population  [i.e., 
the  far  north). 

During  the  FOR,  AST  received  ESF 
assistance  under  Objective  4.  To  qualify 
for  Objective  4  funding,  AST  had  to 
propose  programs  designed  to  re-train 
its  workers  to  increase  their 
productivity.  The  Department  considers 
training  programs  to  provide  a 
countervailable  benefit  to  a  company 
when  the  company  is  relieved  of  an 
obligation  it  would  have  otherwise 
incurred.  In  Stainless  Plate  in  Coils  and 
Stainless  Sheet  and  Strip,  the 
Department  found  this  program  to  be 
countervailable.  See  Stainless  Plate  in 
Coils.  64  FR  at  15516;  Stainless  Sheet 
and  Strip.  64  FR  at  30630.  No  new 
information  or  evidence  of  changed 
circiunstances  has  been  submitted  in 
this  review  to  warrant  reconsideration 
of  this  finding. 

The  Departmenf  normally  considers 
the  benefits  from  worker  training 
programs  to  be  recurring.  However,  as 
determined  in  Stainless  Plate  in  Coils, 
these  grants  relate  to  specific,  individual 
projects  which  require  separate 
government  approval,  therefore,  the 
benefits  under  this  program  are  treated 
as  non-recurring  grants.  See  Stainless 
Plate  in  Coils,  64  FR  at  15517;  Wire  Rod, 
63  FR  at  40488;  see  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  ("Pasta") 
From  Italy,  61  FR  30288,  30295  (June 
14,  1996)  [Pasta).  However,  because  the 
benefit  received  under  this  program  is 
less  than  0.5  percent  of  AST's  sales 
during  the  relevant  year,  we  have 
expensed  these  grants  in  the  year  of 
receipt.  We  divided  the  benefit  by  AST's 
total  consolidated  sales  diu-ing  the  FOR. 
On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  to  be  0.03  percent  ad  valorem. 

in.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

1.  Rotation  Fund 

2.  Grants  Under  Law  10/81— Energy 
Conservation 

3.  Brite-EuRam  Project  Grants 

4.  Loan  from  IRI  to  KAI  for  the  Purchase 
of  AST 

5.  Lending  fi-om  the  Ministry  of  Industry 
under  Law  675/77 

6.  Mortgage  Loans  from  the  Ministry  of 
Industry  Under  Law  675/77 

7.  Personnel  Retraining  Grants  under 
Law  675/77 

8.  Capital  Grants  under  Law  675/77 

9.  Reductions  of  the  VAT  imder  Law 
675/77 

10.  Worker  Training  under  Law  181/89 
(Early  Retirement  Provision) 


11.  Reindustrialization  under  Law  181/ 
89 

12.  Law  488/92  Investment  Grants 

13.  Subsidized  Export  Financing  Under 
Law  227/77 

14.  Finsider  Loans 

15.  Interest  Subsidies  under  Law  617/81 

16.  Financing  under  Law  464/7 

1 7.  Interest  Contributions  under  the 
Sabatini  Law  (Law  1329/65) 

18.  Social  Security  Exemptions 

19.  ILOR  and  IRPEG  Exemptions 

20.  Law  345/92:  Benefits  for  Early 
Retirement 

Preliminary  Results  of  Review 

In  accordance  with  section  777A(e)(l) 
of  the  Act,  we  calculated  an  individual 
ad  valorem  subsidy  rate  for  the 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1,  1998  through  December  31, 
1998,  we  preliminarily  determine  the 
net  subsidy  for  AST  to  be  12.44  percent 
ad  valorem. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  countervailing 
duties  as  indicated  above.  The 
Department  also  intends  to  instruct 
Customs  to  collect  cash  deposits  of 
estimated  countervailing  duties  of  12.44 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
from  reviewed  companies,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b)'.  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  the  Torrington 
Company  V.  United  States,  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (CIT 
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1993)  (interpreting  19  CFR  353.22(e) 
(now  19  CFR  351.212(c)),  the 
antidiunping  regulation  on  automatic 
assessment,  which  is  identical  to  19 
CFR  section  355.22(g).  Therefore,  the 
cash  deposit  rates  for  all  companies, 
except  those  covered  by  this  review, 
will  be  unchanged  by  the  results  of  this 
review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  segment  of  this 
administrative  proceeding  under  the 
Act,  as  amended  by  the  URAA.  If  such 
a  review  has  not  been  conducted,  the 
rate  established  in  the  most  recently 
completed  administrative  proceeding 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Electrical  Steel.  59  FR  at  18357. 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  is 
requested.  In  addition,  for  the  period 
January  1.  1998  through  December  31, 
1998,  \he  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issues,  and  (2)  a 
brief  summary  of  the  argument.  Further, 
we  would  appreciate  it  if  parties 
submitting  written  comments  would 
provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 


arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs.  The  Department  will  publish  the 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief  or  at  a  hearing. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
countervailing  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presimiption 
that  reimbursement  of  coimtervailing 
duties  occurred  and  the  subsequent 
assessment  of  double  countervailing 
duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
section  751(a)(1)  and  777(i)(l)  of  the  Act 
(19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677f(i)(l)). 

Dated:  June  29,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-17248  Filed  7-6-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Scope  Rulings 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Scope  Rulings  and 
Anticircumvention  Inquiries. 

EFFECTIVE  DATE:  July  7,  2000. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  completed  between 
October  1,  1998  and  March  31,  2000.  In 
conjunction  with  this  list,  the 
Department  is  also  publishing  a  list  of 
requests  for  scope  determinations 
pending  as  of  March  31,  2000.  We 
intend  to  publish  future  lists  within  30 
days  of  the  end  of  each  quarter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Lyons  or  Robert  James,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone  (202)  482-0374  or  (202)  482- 
0649. 


Background 

The  Department's  regulations  provide 
that,  on  a  quarterly  basis,  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
the  last  three  months.  See  19  CFR 
351.225(0). 

This  notice  covers  all  scope  rulings 
and  anticircumvention  determinations 
completed  by  Import  Administration 
between  October  1,  1998  and  March  31, 
2000,  inclusive.  It  also  lists  any  scope  or 
anticircumvention  inquiries  pending  as 
of  March  31,  2000.  The  Department 
intends  to  pubhsh  in  July  2000  a  list  of 
all  completed  and  pending  scope  and 
anticircumvention  inquiries  for  the 
period  April  1,  2000  and  June  30,  2000; 
subsequent  lists  will  follow  in  the 
month  after  the  close  of  each  calendar 
quarter. 

Scope  Rulings  Completed  Between 
October  1.  1998  and  March  31,  2000 

Belgium 

A-423-805,  C-^23-806  Cut-To- 
Length  Carbon  Steel  Plate;  Duferco  Steel 
Inc.;  certain  hot-rolled  floor  plate  is 
within  the  scope;  November  22,  1999. 

Canada 

C-1 22-805  New  Steel  Rail  Except 
Light  Rail;  L.B.  Foster  Company;  certain 
steel  rail  containing  radial  streaking  is 
within  the  scope;  July  22,  1999. 

A-1 22-823  Certaiii  Cut-to-Length 
Carbon  Steel  Plate;  Clayson  Steel,  Inc.; 
certain  dockleveler  platforms  are  vdthin 
the  scope;  December  13,  1999. 

Chile 

A-357-804  Certain  Preserved 
Mushrooms;  Coalition  for  Fair  Preserved 
Mushroom  Trade;  retorted  preserved 
mushrooms  produced  in  third  countries 
from  provisionally  preserved 
mushrooms  produced  in  Chile  are 
within  the  scope;  July  13,  1999. 

Germany 

•     A-428-801  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof;  Holland  Hitch,  Inc.; 
"Turntable  bearings"  (slewing  rings, 
gearless  slewing  rings,  or  slewing 
bearings)  are  outside  the  scope; 
February  26,  1999. 

A^28-816,  C-428-817  Cut-to-Length 
Carbon  Steel  Plate;  Novosteel,  SA; 
profile  slabs  produced  by  Reiner  Brach, 
GmbH,  and  Co.,  and  sold  by  Novosteel 
SA  are  within  the  scope;  May  18,  1999. 

A-428-820  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line  and  Pressing  Pipe; 
Chicago  P.P.L.,  Inc.;  tubing  with  circular 
cross-section  and  outside  diameter  that 
varies  from  0.05mm  to  25  mm  is  outside 
the  scope;  June  25,  1999. 
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India 

A-533-806,  C-533-806  Sulfanilic 
Acid;  3V  Corporation;  sodium 
sulfanilate  processed  in  Italy  from 
sulfanilic  acid  produced  in  India  is 
within  the  scope;  May  5,  1999. 

Italy 

A-475-818,  C-475-819  Certain  Pasta; 
self-initiated  by  the  Department;  pasta 
in  packages  weighing  (or  labeled  as 
weighing)  up  to  and  including  five 
pounds,  four  ounces  is  within  the  scope; 
May  24,  1999. 

Japan 

A-5  88-802  3V2-Inch  Microdisks  and 
Coated  Media  Therefor;  TDK  Electronics 
Corp.  (TKD);  TDK's  Ultra  High-density 
disk  is  outside  the  scope;  January  21, 
1999. 

A-588-804  Antifriction  Bearings 
(Other  Them  Tapered  Roller  Bearings) 
and  Parts  Thereof;  Nissei  Sangyo 
America,  Ltd.;  a  certain  vacuum  nozzle 
assembly,  designated  as  part  niunber 
630-063-2316  is  outside  the  scope; 
January  19,  1999. 

A-588-804  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof;  Sanden  International 
(USA);  certain  orbiting  and  fixed  races, 
and  orbiting  and  fixed  rings,  used  in  a 
"rotation  prevention  device"  in  scroll 
compressors  are  outside  the  scope; 
December  14,  1999;  see  also  65  FR 
18033,  April  6,  2000. 

A-588-804  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof;  Isuzu  Motors 
America,  Inc.;  fan  center  assembly, 
designated  as  part  number  8-97226- 
2892,  imported  by  Isuzu  for  primary  use 
as  a  production  part  of  a  V-8  diesel 
engine  is  outside  the  scope;  March  13. 
2000;  see  also  65  FR  18033,  April  6, 
2000. 

A-588-824  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  Taiho 
Corporation  of  America;  steel  coil  with 
aluminum  lining  is  within  scope;  March 
15,  1999. 

A-588-824  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  Uchiyama 
America,  Inc.;  steel  flat  products  of 
specific  dimensions  and  with  specific 
zinc-cobalt-molybdenum  coatings 
imported  by  Uchiyama  are  outside  the 
scope  (see  the  Department's  Final  Scope 
Ruling  for  a  full  description  of  the 
specific  products  at  issue);  March  29, 
1999. 

A-588-846  Certain  Hot-Rolled,  Flat- 
Rolled  Carbon-Quality  Steel  Products; 
Mitsubishi  International  Steel,  Inc.; 
cold-reduced  steel  sheets  in  coils 
exported  from  El  Salvador  are  outside  of 
the  scope;  April  24.  2000. 


Mexico 

A-201-805  Certain  Circular  Welded 
Non-Alloy  Steel  Pipe;  Galvak,  S.A.  de 
C.V.;  circular  welded  non-alloy  steel 
pipe  manufactured  to  ASTM  A-787 
specifications  is  within  the  scope; 
November  19.  1998. 

People's  Republic  of  China 

A-5 70-504  Petroleum  Wax  Candles; 
Costco  Wholesale;  candles  containing 
81  percent  beeswax  and  19  percent 
petroleum  wax  are  outside  of  the  scope; 
December  10,  1998. 

A-570-504  Petroleum  Wax  Candles; 
Et  Al  Imports,  Inc.;  candles  containing 
80  percent  beeswax  and  20  percent 
petroleum  wax  are  outside  of  the  scope; 
December  11,  1998. 

A-570-504  Petroleum  Wax  Candles; 
Target  Stores;  citronella  candle  for 
outdoor  use  is  outside  of  the  scope; 
December  15, 1998. 

A-570-504  Petroleum  Wax  Candles; 
Boston  Warehouse;  citronella  candle  for 
outdoor  use  is  outside  of  the  scope; 
December  18,  1998. 

A-570-504  Petroleum  Wax  Candles; 
Ocean  State  Jobbers;  candles  consisting 
of  80  percent  beeswax  and  20  percent 
petrolevun  wax  are  outside  of  the  scope; 
December  18,  1998. 

A-570-504  Petroleum  Wax  Candles; 
Endar  Corp.;  floating  round  candles  are 
within  the  scope;  December  24,  1998. 

A-570-504  Petroleiun  Wax  Candles; 
Meijer,  Inc.;  wax-filled  porcelain  bunny 
is  a  wax  filled  container  within  the 
scope  of  the  order;  January  6,  1999. 

A-570-504  Petroleimi  Wax  Candles; 
Endar  Corp.;  5-inch  gold  pillar  candle  is 
within  the  scope;  six  candles  (red 
holiday  floating  candle,  purple  eight- 
points  floating  "puck"  candle,  white 
frosty  snowball  candle,  3-inch  gold  pine 
cone  candle,  white  Christmas  star 
candle,  and  green  Christmas  tree  ball 
ornament  candle)  are  outside  the  scope; 
April  7. 1999. 

A-570-504  Petroleum  Wax  Candles; 
Meijer,  Inc.;  three  Halloween  figure 
tapers  are  outside  the  scope;  October  14, 
1999. 

A-5  70-506  Porcelain-on-Steel 
Cookware;  Tristar  Products;  grill  set 
with  aluminum  grill  plate  is  outside  the 
scope;  March  8,  2000. 

A-570-832  Pure  Magnesium; 
Rossborough  Manufacturing  Company, 
LP;  AZlOA  magnesium  is  off- 
specification  pure  magnesium  within 
the  scope;  July  22,  1999. 

A-5 70-840;  Manganese  Metal;  Kerr- 
McGee  Chemical,  LLC;  manganese- 
aluminum  briquettes  are  outside  the 
scope;  January  7,  2000. 

A-570-850  Collated  Roofing  Nails; 
Stanley  Bostieh  Fastener  Division  of 


Stanley  Works,  Inc.;  stainless  steel 
collated  roofing  nails  are  outside  the 
scope;  September  2,  1999. 

Taiwan 

A-583-826  Collated  Roofing  Nails; 
Stanley  Bostieh  Fastener  Division  of 
Stanley  Works,  Inc.;  stainless  steel 
collated  roofing  nails  are  outside  the 
scope;  September  2,  1999. 

Turkey 

A-489-805,  C-489-806  Certain  Pasta; 
self-initiated  by  the  Department;  pasta 
in  packages  weighing  (or  labeled  as 
weighing)  up  to  and  including  five 
pounds,  four  ounces  is  within  the  scope; 
May  24,  1999. 

Anticircumvention  Determinations 
Completed  Between  October  1,  1998  and 
March  31,  2000 

Germany 

A-428-811,  C-428-812  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products;  imports  of  leaded  steel  billets 
which  are  subsequently  converted  into 
certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  subject  to  the 
order  are  not  circumventing  the  order; 
July  26,  1999. 

Italy 

A-475-818  Certain  Pasta;  imports  of 
bulk  (i.e.,  greater  than  five  pounds) 
pasta  by  Barilla,  S.r.L.,  which  are 
subsequently  repackaged  into  packages 
of  five  pounds  or  less,  are 
circumventing  the  order;  October  13, 
1998. 

United  Kingdom 

A^12-810,  C-^12-811  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products;  imports  of  leaded  steel  billets 
which  are  subsequently  converted  into 
certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  subject  to  the 
order  are  not  circumventing  the  order; 
July  26,  1999. 

Scope  Inquiries  Terminated  Between 
October  1,1998  and  March  31.  2000 

Australia 

A-603-803  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  Taiho 
Corporation  of  America;  whether  steel 
coil  clad  with  pol\^etrailourethylene/ 
lead-based  lining  is  outside  the  scope. 
Taiho  Corporation  withdrew  its  request 
for  inquiry.  Terminated  December  1, 
1999. 

Canada 

A-1 22-822  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  Taiho 
Corporation  of  America;  whether  steel 
coil  clad  with  polytetraflourethylene/ 
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lead-based  lining  is  outside  the  scope. 
Taiho  Corporation  withdrew  its  request 
for  inquiry.  Terminated  December  1. 
1999. 

France 

A-427-808,  C-427-810  Corrosion- 
Resistant  Carbon  Steel  Flat  Products; 
Taiho  Corporation  of  America;  whether 
steel  coil  clad  with 

polytetraflourethylene/lead-based  lining 
is  outside  the  scope.  Taiho  Corporation 
withdrew  its  request  for  inquiry. 
Terminated  December  1,  1999. 

Germany 

A-^28-815,  C-^28-817  Corrosion- 
Resistant  Carbon  Steel  Flat  Products; 
Taiho  Corporation  of  America;  whether 
steel  coil  clad  with 

polytetraflourethylene/lead-based  lining 
is  outside  the  scope.  Taiho  Corporation 
withdrew  its  request  for  inquiry. 
Terminated  December  1,  1999. 

Japan 

A-588-824  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  Taiho 
Corporation  of  America;  whether  steel 
coil  clad  with  polytetraflourethylene/ 
lead-based  lining  is  outside  the  scope. 
Taiho  Corporation  withdrew  its  request 
for  inquiry.  Terminated  December  1, 
1999. 

Republic  of  Korea 

A^80-816,  C-580-818  Corrosion- 
Resistant  Carbon  Steel  Flat  Products; 
Taiho  Corporation  of  America;  whether 
steel  coil  clad  with 

polytetrafloiu-ethylene/lead-based  lining 
is  outside  the  scope.  Taiho  Corporation 
withdrew  its  request  for  inquiry. 
Terminated  December  1,  1999. 

Anticircumvention  Inquiries  Terminated 
Between  October  1,  1998  and  March  31, 
2000 

Mexico 

A-201-805  Certain  Circular  Welded 
Non-Alloy  Steel  Pipe;  whether  imports 
of  pipe  certified  to  API  5L  line  pipe 
specifications,  or  pipe  dual-certified  to 
both  the  API  5L  and  ASTM  A-53 
specifications,  are  circumventing  the 
order.  Preliminary  affirmative 
determination  released  December  19, 
1997.  Department  permanently  enjoined 
fi"om  completing  inquiry  in  Hylsa,  S.A. 
de  C.V.  V.  United  States,  Slip  Op.  98- 
80  (Crr  1998);  appeal  withdrawn  on 
January  19, 1999.  Anticircumvention 
inquiry  terminated  August  12,  1999. 


Scope  Inquiries  Pending  as  of  March  31, 
2000 

Germany 

A-428-821  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled 
(LNPP);  KBA  North  America  Inc.,  Web 
Press  Division;  various.  LNPP  parts  or 
subcomponents  imported  for  the 
production  of  an  LNPP  system  sold  to 
Dayton  Newspapers,  Inc.  were  found 
preliminarily  to  be  outside  the  scope  on 
December  22,  1997,  January'  27,  1998, 
June  17,  1998,  and  August  4,  1998.  Final 
decisions  pending. 

A-428-821  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled 
(LNPP);  KBA  North  America  Inc.,  Web 
Press  Division;  various  LNPP  parts  or 
subcomponents  imported  for  the 
production  of  an  LNPP  system  sold  to 
the  Fayetteville  Publishing  Company 
were  found  preliminarily  to  be  outside 
the  scope  on  December  30,  1998, 
January  14,  1999,  and  February  1,  1999. 
Final  decisions  pending. 

India 

A-53  3-808  Certain  Stainless  Steel 
Wire  Rod:  Ishar  Bright  Steel,  Ltd.; 
whether  stainless  steel  bar  produced  in 
the  United  Arab  Emirates  from  stainless 
wire  rod  imported  from  India  is  within 
the  scope.  Requested  December  22, 
1998. 

Italy 

A-475-059  Pressure-Sensitive  Plastic 
Tape;  CCL  Industries  LLC,  d.b.a.  CST 
Special  Tapes;  whether  "surface 
protection  tape"  is  covered  by  the  scope 
of  the  order.  Requested  January  28, 
2000. 

A-475-820,  C-475-821  Stainless 
Steel  Wire  Rod;  Ishar  Bright  Steel,  Ltd.; 
whether  stainless  steel  bar  produced  in 
the  United  Arab  Emirates  from  stainless 
steel  wire  rod  imported  from  Italy  is 
within  the  scope.  Requested  December 
22,  1998, 

Japan 

A-588-804  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof;  NTN  Bearing 
Corporation  of  America;  whether  the 
"EM  coupling"  and  ring  plates  used  in 
scroll  compressors  for  automotive  air 
conditioners  are  antifriction  bearing 
parts  covered  by  the  order.  Received 
March  16,  2000. 

A-588-804  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof;  NTN  Corporation  of 
America;  whether  certain  ball  rolling 
elements  used  in  scroll  compressors  for 
automotive  air  conditioners  are 


antifriction  bearing  parts  covered  by  the 
order.  Received  March  16,  2000. 

A-588-804  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  and  Cylindrical  Roller 
Bearings  and  Parts  Thereof;  Subaru- 
Isuzu  Automotive,  Inc.  (SIA);  whether 
fan  bracket  assembly,  identified  as  Isuzu 
part  number  8971486750  (prior  to 
October  1,  1999)  and  8972317180  (as  of 
October  1,  1999)  is  within  the  scope  of 
either  order;  Received  April  11,  2000. 

A-588-807  Industrial  Belts  and 
Components  and  Parts  Thereof,  whether 
Cured  or  Uncured;  International 
Business  Machines;  whether  two 
models  of  belts  imported  by  IBM  for  use 
in  the  IBM  3900  and  IBM  4000 
Advanced  Function  Printing  Systems 
are  within  the  scope  of  the  order. 
Received  January  28,  2000. 

A-588-843  Certain  Stainless  Steel 
Wire  Rod;  Ishar  Bright  Steel.  Ltd.; 
whether  stainless  steel  bar  produced  in 
the  United  Arab  Emirates  from  stainless 
steel  wire  rod  imported  from  Japan  is 
within  the  scope.  Requested  December 
22,  1998. 

People's  Republic  of  China 

A-570-504  Petroleum  Wax  Candles; 
American  Greetings  Corporation; 
whether  eight  decorated  tapers  and  two 
decorated  pillars  are  holiday  novelty 
candles,  or  candles  shaped  as 
identifiable  objects  and,  thus,  excluded 
from  the  order.  Requested  February  7, 
2000. 

A-570-504  Petroleum  Wax  Candles; 
Endar  Corporation;  whether  three 
"roimd  Chinese  lantern"  candles,  one 
silver-studded  votive,  and  one  "candy 
cane  floater"  are  candles  shaped  as 
identifiable  objects  or  holiday  novelty 
candles  and,  thus,  excluded  from  the 
order.  Requested  March  27.  2000. 

A-5  70-803  Heavy  Forged  Hand 
Tools;  Tianjin  Machinery  Import/Export 
Corporation;  whether  Tianjin's  Pulaski 
Tools  are  outside  the  scope  of  the  order. 
Requested  July  23,  1999. 

A-570-803  Heavy  Forged  Hand 
Tools;  SMC  Pacific  Tools,  Inc.  and 
Olympia  Industrial  Inc.;  whether  certain 
pry  bars  are  within  the  scope.  Requested 
October  27,  1999. 

A-570-827  Certain  Cased  Pencils; 
Dollar  General  Corporation;  whether 
two  stationery  sets  with  pencils  are 
within  the  scope.  Requested  December 
22,  1999. 

A-5  70-851  Certain  Preserved 
Mushrooms;  Mei  Wei  Food  Industry 
Co.,  Ltd.,  Tak  Fat  Trading  Co.,  Leung  Mi 
International,  Tak  Yeun  Corp.,  and 
Genex  International  Corp;  marinated  or 
acidified  mushrooms  with  an  acetic  acid 
content  under  0.5  percent  preliminarily 
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found  to  be  within  the  scope;  final 
decision  pending. 

Russian  Federation 

A-821-802  Antidumping  Suspension 
Agreement  on  Uranium;  USEC  Inc.  and 
its  subsidiary,  United  States  Enrichment 
Corporation;  whether  enriched  uranium 
located  in  Kazakhstan  at  the  time  of  the 
dissolution  of  the  Soviet  Union  is 
within  the  scope.  Requested  August  6, 
1999. 

Spain 

A-^69-807,  C-469-004  Certain 
Stainless  Steel  Wire  Rod;  Ishar  Bright 
Steel,  Ltd.;  whether  stainless  steel  bar 
produced  in  the  United  Arab  Emirates 
from  stainless  steel  wire  rod  imported 
from  Spain  is  within  the  scope. 
Requested  December  22,  1998. 

Taiwan 

A-583-828  Certain  Stainless  Steel 
Wire  Rod;  Ishar  Bright  Steel,  Ltd.; 
whether  stainless  steel  bar  produced  in 
the  United  Arab  Emirates  from  stainless 
steel  wire  rod  imported  from  Taiwan  is 
within  the  scope.  Requested  December 
22,  1998. 

Anticircumvention  Inquiries  Pending  as 
of  March  31,2000 

Canada 

A-1 22-823  Cut-to-Length  Carbon 
Steel  Plate;  Kentucky  Electric  Steel 
Company;  whether  imports  of  boron- 
added  grader  blade  and  draft  key  steel, 
falling  within  the  physical  dimensions 
outlined  in  the  scope  of  the  order,  are 
circumventing  the  order.  Initiated  May 
28,  1998.1 

Japan 

A-588-824  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  USS-Posco 
Industries;  whether  imports  of  boron- 
added  hot-dipped  and  electrolytic 
corrosion-resistant  carbon  steel  sheet, 
falling  within  the  physical  dimensions 
outlined  in  the  scope  of  the  order,  are 
circumventing  the  order.  Initiated 
October  30,  1998.2 

Interested  parties  are  invited  to 
comment  on  the  completeness  of  this 
list  of  pending  scope  inquiries.  Any 
comments  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  AD/CVD 


'  The  Department  was  preliminarily  enjoined 
from  proceeding  with  this  inquiry  in  Co-Steel  Lasco 
and  Gerdau  MRM  Steel  v.  United  States,  Ct.  No.  9ft- 
08-02684  (Ct.  Inf  1  Trade);  however,  a  final  and 
conclusive  decision  on  the  merits  of  this  case  has 
not  been  issued. 

^  The  Department  was  enjoined  from  proceeding 
with  this  inquiry  in  Nippon  Steel  v.  United  States, 
Ct.  No.  98-10-03102  (Ct.  Int'l  Trade):  however,  the 
case  is  presently  pending  before  the  Court  of 
Appeals  for  the  Federal  arcuif,  No.  99-1379, 1386 
(Fed.  Cir.). 


Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  14th  Street  and 
Constitution  Avenue  NW,  Room  1870, 
Washington.  DC  20230. 

This  notice  is  published  in 
accordance  with  section  351.225(o)  of 
the  Department's  regulations. 

Dated:  June  28,  2000. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  in. 

[PR  Doc.  00-17245  Filed  7-6-00;  8:45  am] 

BILLING  CODE  3510-DS-P 


DFPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  063000B] 

MW-Atlantic  Fishery  Management 
Council  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 

Management  Council's  Summer 

Flounder  Working  Group  will  hold  a 

public  meeting. 

DATES:  The  meeting  will  be  held  on 

Monday,  July  24,  2000,  from  10  a.m. 

until  5  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 

thfi  Sheraton  BWI  Airport,  7032  Elm 

Road,  Baltimore,  MD;  telephone:  410- 

691-9827. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover.  DE  19904 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  consider 
future  management  measures  and 
possible  actions  for  the  svmuner 
flounder  fishery. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 


notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated;  June  30,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  00-17268  Filed  7-6-00;  8:45  am] 
BILUNQ  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  And  Atmospheric 

Administration 

National  Estuarine  Research  Reserve 
System 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meetings  and 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
with  section  315  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
San  Francisco  State  University  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  intend  to 
conduct  public  scoping  meetings  on  the 
proposed  Seui  Francisco  Bay  National 
Estuarine  Research  Reserve  to  solicit 
comments  on  significant  issues  related 
to  the  preparation  of  a  Draft 
Environmental  Impact  Statement 
(DEIS)/Draft  Management  Plan  (DMP). 
The  DEIS/DMP  will  address  research, 
monitoring,  education  and  resource 
protection  needs  for  the  reserve. 
DATE  AND  TIME:  Tuesday,  July  25th,  7  to 
fl  p.m 

ADDRESSES:  Marin  Civic  Center,  Marin 

County  Board  of  Supervisors  Chambers, 

3501  Civic  Center  Drive,  San  Rafael,  CA 

94903. 

DATE  AND  TIME:  Wednesday,  July  26th,  7 

to  9  p  m 

ADDRESSES:  Suisun  City,  City  Hall, 

Suisun  City  Council  Chambers,  701 

Civic  Center  Blvd,  Suisun  City,  CA 

94585. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Todd  Hopkins,  San  Francisco  State 
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University,  at  (415)  338-3703,  or  Matt 
Menashes,  Estuarine  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resources 
Management,  NOAA,  at  (301)  713-3132, 
extension  165. 

SUPPLEMENTARY  INFORMATION:  In  1993, 
NOAA  approved  the  nomination  of  a 
proposed  multi-component  National 
Estuarine  Research  Reserve  (NERR)  for 
San  Francisco  Bay.  Research  reserves 
provide  natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  scientific 
understanding  of  the  coastal 
environment  and  aid  in  resource 
management  decision  making. 

In  early  1 999  the  original  proposal 
approved  by  NOAA  was  modified.  The 
modified  proposal  meets  the  principles 
established  for  inclusion  of  areas  in  the 
National  Estuarine  Research  Reserve 
System.  These  include: 

1.  Biogeographic  and  typologic 
contribution, 

2.  Ecological  characteristics, 

3.  Value  of  the  sites  for  research, 
monitoring,  education  and 
interpretation, 

4.  Site  management  feasibility 
including  (a)  land  ow^nership,  (b)  the 
ability  to  sustain  reserve  resources  for 
long  term  research  and  education  use, 
and  (c)  partnership  potential. 

The  San  Francisco  Bay  NERR  is 
proposed  to  be  administered  by  San 
Francisco  State  University  (SFSU)  in 
cooperation  with  partner  agencies 
including  Solano  County  Farmlands  and 
Open  Space  Foundation,  East  Bay 
Regional  Park  District,  and  the 
California  Department  of  Parks  and 
Recreation. 

SFSU  has  developed  an  outline  of  a 
preliminary  draft  management  plan. 
That  outline  identifies  specific  needs 
and  priorities  related  to  research, 
monitoring,  education,  and  resource 
protection  at  the  proposed  reserve.  It 
also  identifies  needs  for  an 
administrative  plan,  volunteer  program 
and  facilities  development  needs,  public 
access,  and  visitor  use  policies. 

At  the  public  meetings,  SFSU  and 
NOAA  will  provide  a  synopsis  of  the 
process  for  developing  a  DEIS/DMP  and 
will  solicit  comments  on  significant 
environmental  issues  that  will  be 
incorporated  into  a  DEIS. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  either  of  the  above 
meetings.  Parties  who  wish  to  respond 
in  writing  should  do  so  by  August  15, 
2000,  to  Dr.  Todd  Hopkins,  Romberg 


Tiburon  Center,  San  Francisco  State 
University,  P.O.  Box  855,  Tiburon,  CA 
94920,  or  Matthew  Menashes,  NOAA 
Estuarine  Reserves  Division,  1305  East- 
West  Highway  N/ORM5,  Silver  Spring, 
MD  20910. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

Dated:  June  30,  2000. 
John  Oliver, 

Chief  Financial  Officer/Chief  Administrative 
Officer.  National  Ocean  Service. 
[FRDoc.  00-171.57  Filed  7-6-00;  8:45  am] 
BttXJNG  CODE  3510-08-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and 
Increase  of  Base  Limits  tor  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

June  30,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits  and  increasing  base  limits. 

EFFECTIVE  DATE:  July  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  RoSS 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openines.  call  f202l  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  carryforward  used,  swing  and 
the  recrediting  of  unused  carryforward. 

In  a  Memorandum  of  Understanding, 
dated  May  25,  2000,  the  Governments  of 
the  United  States  and  Pakistan  agreed  to 
increase  the  2000  base  limits  for 
Categories  666-P  and  66&-S.  These 
limits  have  been  decreased  by  the 
amount  of  carryforward  used  in  1999. 
Also,  swing  into  Categories  666-P  and 
666-S  from  Category  315  is  increased, 
due  to  the  higher  base  limits  they  now 
have. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  68335,  published  on 
December  7,  1999. 

Williajn  ).  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  30,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1,  1999.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  2000  and  extends  through 
December  31,  2000. 

In  a  Memorandum  of  Understanding,  dated 
May  25,  2000,  the  Governments  of  the  United 
States  and  Pakistan  agreed  to  increase  the 
2000  limits  for  Categories  666-P  and  666-S. 

Effective  on  July  7,  2000.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  ^ 

Specific  limits 

226/313 

123.196,058  square 

meters. 

237 

536,663  dozen 

315 

86,112,744  square 

meters. 

317/617 

43.124,336  square 
meters 

335/635 

520,387  dozen. 

336/636 

684,608  dozen. 

352/652 

1,141,014  dozen. 

359-C/659-C2  

2,053.826  kilograms. 

369-F/369-P3 

3,122,624  kilograms. 

613/614 

30,924,911  square 
meters 
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Category 

Adjusted  twelve-month 
limit  1 

625/626/627/628/629 

101,182,122  square 

meters  of  which  not 

more  than 

50,591 .063  square 

meters  shall  be  in 

Category  625;  not 

more  than 

50,591,063  square 

meters  shall  be  in 

Category  626;  not 

more  than 

50,591,063  square 

meters  shall  be  in 

Category  627;  not 

more  than 

10,467,117  square 

meters  shall  t>e  in 

Category  628;  and 

not  more  than 

50,591 ,063  square 

meters  shall  be  in 

Category  629. 

666-P*  

808,874  kilograms. 
5,076,389  kilograms. 

666-S5  

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imporls  exported  after  December 
31,  1999. 

2  Category 
6103.422025. 
6104.69.8010, 
6203.42.2010, 
6211.32.0010. 
6211.42.0010; 


359-C:     only 
6103.49.8034 
6114.20  0048 
620342.2090 

6211.32.0025 
Category    659-C:    only 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


HTS     numbers 

6104.62.1020, 

6114  20.0052, 

6204  62.2010, 

and 

HTS 


6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.43.2020, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


HTS     number 


6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
620349.1090, 
6210.10.9010, 
and  621 1.43.0010. 

3  Category     369-F:     only 
6302.91.0045;    Category    369-P:    only    HTS 
numbers  6302.60.0010  and  6302.91.0005. 

*  Category     666-P:     only     HTS     numbers 
6302.22.1010,    6302.22.1020, 
6302.32.1010,     6302.32.1020, 
and  6302.32.2020 

5  Category     666-S:     only 
6302.22.1030,    6302.22.1040, 
6302.32  1030.     6302.32.1040, 
and  6302.32.2040. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

William  J.  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  00-17160  Filed  7-6-00;  8:45  am] 

BILLING  CODE  351&-OB-F 


6302.22.2010, 
6302.32.2010 

HTS  numbers 
6302.22.2020, 
6302.32.2030 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Comminee 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 


Committee  Act,  5  U.S.C.  App.  2  section 
10(a),  that  the  Commodity  Futures 
Trading  Commission's  Agricultiiral 
Advisory  Committee  will  conduct  a 
public  meeting  on  July  19,  2000,  in  the 
first  floor  hearing  room  (Room  1000)  of 
the  Commission's  Washington,  DC 
headquarters.  Three  Lafayette  Centre, 
1151  21st  Street,  NW,  Washington,  DC 
20581.  The  meeting  will  begin  at  1:30 
p.m.  and  last  until  5  p.m.  The  agenda 
will  consist  of  the  following: 

Agenda 

1 .  Welcoming  Remarks 

2.  CFTC  Regulatory  Reinvention 
Proposal 

3.  Presentation  by  U.S.  Exchange 
Representatives 

4.  Legislative  Update 

5.  Recent  Innovations  in  Agricultural 
Risk  Management  and  Marketing 

6.  Other  business 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  David  D. 
Spears,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgement,  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  WTitten 
statement  with  the  Advisory  Committee 
should  mail  a  copy  of  the  statement  to 
the  attention  of:  The  Agricultiu-al 
Advisory  Committee,  c/o  Commissioner 
David  D.  Spears,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Commissioner  Spears  in  writing 
at  the  foregoing  address  at  least  three 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington, 
DC  on  June  30,  2000. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-17132  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6351 -01 -M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request — Flammability 
Standards  for  Clothing  Textiles  and 
Vinyl  Plastic  Film 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 


summary:  In  the  Federal  Register  of 
April  25,  2000  (65  FR  24187),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
annoimce  the  agency's  intention  to  seek 
an  extension  of  approval  of  a  collection 
of  information  in  regulations 
implementing  the  flammability 
standards  for  clothing  textiles  and  vinyl 
plastic  film.  The  regulations  prescribe 
requirements  for  testing  and 
recordkeeping  by  persons  and  firms 
issuing  guaranties  of  garments,  fabrics, 
and  related  materials  subject  to  the 
Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  part  1610) 
and  the  Standard  for  the  Flammability 
of  Vinyl  Plastic  Film  (16  CFR  part  1611). 
No  comments  were  received  in  response 
to  that  notice.  By  publication  of  this 
notice,  the  Commission  announces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  an  extension  of  approval  of 
those  collections  of  information  without 
change  for  three  years  from  the  date  of 
approval  by  OMB. 

Additional  Information  About  the 
Request  for  Extension  of  .\pproval  of 
the  Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Standard  for  the  Flammability  of 
Clothing  Textiles,  16  CFR  part  1610; 
Standard  for  the  Flammability  of  Vinyl 
Plastic  Film,  16  CFR  part  1611. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
garments,  fabrics,  and  related  materials 
subject  to  the  flammability  standards  for 
clothing  textiles  and  vinyl  plastic  film. 

Estimated  number  of  respondents: 
1000. 

Estimated  average  number  of  hours 
per  respondent:  101.6  per  year. 

Estimated  n  umber  of  hours  for  all 
respondents:  101,600  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $1 ,400,000. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  August  7,  2000  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  D.C  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207.  Written 
comments  may  also  be  sent  to  the  Office 
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of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz.  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  June  30,  2000. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
IFR  Doc.  00-17131  Filed  7-6-00;  8:45  am] 

BILLING  CODE  6355-01-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for 
AmeriCorps*VIST A/Higher  Education 
and  Non-Profit  Service-Learning 
Program  Grants 

AGENCY:  Corporation  for  National  and 

Commimity  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter 
"the  Corporation")  announces  the 
availability'  of  funds  for  fiscal  year  2000 
for  new  AmeriCorps* VISTA  (Volunteers 
in  Service  to  America)  Program  grants 
and  placements  focusing  on  meeting  the 
needs  of  low  income  communities,  both 
urban  and  rural,  through  institutions  of 
higher  learning  and  non-profit 
organizations  engaged  in  service- 
learning- focused  activities,  including 
current  Learn  and  Serve  America 
grantees. 

As  Harris  Wofford,  the  CEO  for  the 
Corporation  has  stated,  "by  making  the 
entire  community  the  classroom, 
service-learning  teaches  students  how  to 
be  better  students  and  better  citizens." 
The  Corporation  for  National  Service 
defines  service-learning  as  an 
educational  method: 

•  Under  which  students  or 
participants  learn  and  develop  through 
active  participation  in  thoughtfully 
organized  service  that  is  conducted  in 
and  meets  the  needs  of  a  community; 

•  Which  is  coordinated  within  an 
elementary  school,  secondary  school, 
institution  of  higher  education,  or 
community  service  program,  and  with 
the  community; 

•  Which  helps  foster  civic 
responsibility; 

•  Which  is  integrated  into  and 
enhances  the  academic  curriculum  of 
the  students,  or  the  educational 


components  of  the  community  service 
program  in  which  the  participant  is 
enrolled;  and 

•  Which  provides  structured  time  for 
the  students  or  participants  to  reflect  on 
the  service  experience. 

AmeriCorps*VISTA/Higher  Education 
and  Non-Profit  Service-Learning 
Program  Grants  will  focus  on  service- 
learning  activities  addressing  the  needs 
of  low-income  communities  in  school 
districts.  AmeriCorps*VISTA  Program 
grant  recipients  must  create  sustainable 
anti-poverty  service-learning  programs 
after  the  AmeriCorps* VISTA  resources 
are  withdrawn.  Applicants  must  clearly 
describe  sustainable  outcomes  in  terms 
of  the  impact  on  residents  of  low- 
income  communities,  both  urban  and 
rural,  through  the  efforts  of  these 
projects. 

Up  to  10  grants  will  be  funded.  Each 
grant  will  support  a  minimum  of  five 
AmeriCorps* VISTA  members.  Grants 
with  a  larger  number  of 
AmeriCorps*VISTA  members  are 
encouraged.  It  is  expected  that  grants 
will  be  awarded  in  September  2000. 
Each  proposed  grant  project  must  be 
within  the  jm-isdiction  of  a  single 
Corporation  for  National  Service  State 
Office  (state  offices  cover  their  own 
states  only,  with  the  following 
exceptions  that  are  combined:  Maine  & 
New  Hampshire,  Vermont  & 
Massachusetts;  North  &  South  Dakotas; 
Virginia  &  Washington,  DC;  Puerto  Rico 
&  Virgin  islands;  Maryland  &  Delaware). 

DATES:  Applications  must  be  received 
by  5:00  p.m.  E.D.T.,  August  4,  2000. 

ADDRESSES:  Background  information, 
including  project  applications,  are 
available  from  the  Corporation  for 
National  and  Community  Service, 
AmeriCorps*VISTA,  1201  New  York 
Ave.,  N.W.,  Washington,  DC  20525, 
(202)  606-5000,  ext.  134;  TDD  (202) 
565-2799,  or  TTY  via  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  One  signed  original  and  two 
copies  of  the  application  should  be 
submitted  to  the  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW,  Washington, 
D.C.  20525  Attn:  David  Gurr.  The 
Corporation  will  not  accept  applications 
that  are  submitted  via  facsimile  or  e- 
mail  transmission.  Applications 
submitted  via  overnight  mail  that  arrive 
after  the  closing  date  will  be  accepted  if 
they  are  postmarked  at  least  two  days 
prior  to  the  closing  date.  Otherwise,  late 
applications  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Fof 
further  information,  contact  David  Gurr, 
at  202-606-5000, ext   212 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Corporation  is  a  Federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
environmental  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  doing  so,  we  strive  to  foster 
civic  responsibility,  strengthen  the  ties 
that  bind  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service.  We  support  a 
range  of  national  service  programs, 
including  AmeriCorps,  Learn  and  Serve 
America,  and  the  National  Senior 
Service  Corps. 

AmeriCorps* VISTA,  a  component  of 
AmeriCorps,  is  authorized  under  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L.  93-113).  The 
statutory  mandate  of 
AmeriCorps* VISTA  is  "to  strengthen 
and  supplement  efforts  to  eliminate  and 
alleviate  poverty  and  povert\'-related 
problems  in  the  United  States  by 
encouraging  and  enabling  persons  from 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups  *   *   *  (to)  assist  in 
the  solution  of  poverty  and  poverty- 
related  problems,  and  *   *   *  to  generate 
the  commitment  of  private  sector 
resources,  to  encourage  volunteer 
service  at  the  local  level,  and  to 
strengthen  local  agencies  euid 
organizations  to  carry  out  the  purpose 
(of  the  program)."  (42  U.S.C.  4951) 

AmeriCorps*  VISTA  carries  out  its 
legislative  mandate  by  assigning 
individuals  18  years  and  older,  on  a 
full-time,  year-long  basis,  to  public  and 
private  non-profit  organizations.  Each 
AmeriCorps* VISTA  project  must  focus 
on  the  mobilization  of  communit\ 
resources,  the  transference  of  skills  to 
commimity  residents,  and  the 
expansion  of  the  capacity  of 
community-based  organizations  to  solve 
local  problems.  Programming  should 
encourage  permanent,  long-term 
solutions  to  problems  confronting  low- 
income  communities  rather  than  short- 
term  approaches  for  handling 
emergency  needs. 

AmeriCorps* VISTA  projects  must 
actively  elicit  the  support  and/or 
participation  of  local  public  and  private 
sector  elements  in  order  to  enhance  the 
chances  of  a  project's  success,  as  well  as 
to  make  the  activities  undertaken  by 
AmeriCorps* VISTA  members  self- 
sustaining. 

B.  Purpose  of  This  Announcement 

The  purpose  of  this  announcement  is 
to  solicit  applicants  from  the  servjce- 
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learning  community  who  will  focus 
efforts  solely  on  addressing  the  needs  of 
low-income  communities.  These  efforts 
should  be  accomplished  through 
community-based  organizations  and/or 
institutions  of  higher  education  whose 
efforts  draw  upon  the  unique  strengths 
of  service-learning  as  well  as  learned 
best  practices.  The  goal  of  these  efforts 
is  the  creation  of  sustained  service- 
learning  opportunities  and  permanent 
long-term  programming  that  continues 
to  meet  the  needs  of  low-income 
communities  after  AmeriCorps*  VISTA 
resources  are  withdrawn. 

C.  Eligible  Applicants 

Institutions  of  higher  learning  and 
non-profit  organizations  engaged  in 
service  learning  activities,  including 
current  Learn  and  Serve  America 
grantees. 

D.  Scope  of  Grant  and  Project 

Each  applicant  should  include  in  the 
Application  for  Federal  Assistance  (see 
E.2,  below)  funds  for:  a  monthly 
subsistence  allowance  for 
AmeriCorps* VISTA  members  that  is 
commensurate  with  the  cost-of-living  of 
the  assignment  area,  as  determined  by 
AmeriCorps* VISTA,  that  covers  the  cost 
of  subsistence,  utilities,  and  incidental 
expenses;  an  end-of-service  cash  stipend 
payment,  accrued  at  the  rate  of  $100  per 
month,  for  those  members  not  selecting 
the  AmeriCorps  education  award  of 
$4,725;  and  relocation  expenses  not  to 
exceed  $550,  for  those 
AmeriCorps* VISTA  members  who  must 
relocate  in  order  to  serve.  Each  grant 
applicant  should  also  include  in  the 
Application  for  Federal  Assistance,  a 
request  for  funds  for  member  in-service 
training,  member  supervision,  and 
member/supervisor  job-related 
transDortation. 

Altnough  there  are  no  matching 
requirements  for  the  receipt  of 
.\meriCorps* VISTA  members, 
applicants  should  demonstrate  their 
commitment  to  matching  the  Federal 
contribution  toward  the  operation  of  the 
AmeriCorps*VISTA  project  grant  by 
offsetting  all,  or  part  of,  the  costs  of 
member  supervision,  transportation, 
and  training,  as  well  as  the  basic  costs 
of  the  project  itself  (e.g.,  space, 
telephone,  etc.).  This  support  can  be 
achieved  through  cash  or  in-kind 
contributions. 

Further,  applicants  are  encouraged  to 
share  in  the  costs  of  the  project, 
including  paying  for  a  specified  number 
of  AmeriCorps*  VISTA  positions,  to 
include  all  costs  except  for  health 
insmrance,  the  education  award,  health 
care  and  childcare,  which  will  be  paid 
by  the  Corporation. 


Grants  will  be  awarded  on  a  twelve- 
month basis  with  a  renewal  option 
subject  to  need,  satisfactory 
performance,  and  the  availability  of 
Corporation  resources.  Publication  of 
this  announcement  does  not  obligate  the 
Corporation  to  award  any  specific 
number  of  grants  or  to  obligate  the 
entire  amount  of  funds  available,  or  any 
part  thereof,  for  grants  under  the 
AmeriCorps* VISTA  Program,  or  to 
approve  any  specific  number  of  non- 
grant  projects  for  the  placement  of 
AmeriCorps* VISTA  members. 

E.  Submission  Requirements 

To  be  considered  for  funding, 
applicants  must  submit  one  signed 
original  and  two  copies,  of  the 
AmeriCorps* VISTA  application  form. 
Each  must  contain  an  original  signature 
in  all  sections  where  it  is  required.  In 
addition,  applicants  must  include  the 
following: 

1 .  A  one-page  narrative  summary 
description,  single-spaced,  single-sided, 
of  the  proposed  AmeriCorps*  VISTA 
project  including  the  name,  address, 
telephone  number,  and  contact  person 
for  the  applicant  organization.  The 
summary  should  include  the  major 
objectives  and  expected  long-term 
outcomes  of  the  project.  The  summary 
will  be  used  as  a  project  abstract  to 
provide  reviewers  with  an  introduction 
to  the  substantive  parts  of  the 
application.  Therefore,  care  should  be 
taken  to  produce  a  summary  that 
accurately  and  concisely  reflects  the 
proposal. 

2.  Application  for  Federal  Assistance 
(SF924)  (0MB  Approval  No.  0348- 
0043),  including  the  Part  II  Budget.  This 
is  a  standard  form  used  by  applicants  as 
a  required  face  sheet  for  applications 
requesting  Federal  assistance.  It 
includes  attachments  requiring 
signatures  assuring  that  applicants 
comply  with  all  other  relevjmt  Federal 
laws,  rules  and  regulations,  and 
certifications  that:  (a)  The  applicant  has 
not  been  debarred  from  receiving 
Federal  assistance,  (b)  that  it  has  a  drug- 
free  work  plan  and  (c)  that  it  will 
comply  with  Federal  requirements 
governing  lobbying  activities. 

3.  Part  A  (CNS  Form  1421A)  (OMB 
Control  Number  3045-0039)  containing 
a  description  of  the  organization's 
mission,  population  to  be  served, 
experience  in  the  areas  of  service  and 
specific  problems  of  poverty  to  be 
addressed.  In  addition,  the  applicant 
must  state  the  problems  it  will  address, 
the  long-term  goals  of  the  project  and 
anticipated  outcomes  over  the  entire 
length  of  the  project  and  the  anticipated 
impact  on  the  low-income  community. 
Finally,  the  applicant  must  describe  the 


activities  that  the  AmeriCorps* VISTA 
members  will  perform  in  accomplishing 
those  goals,  the  applicant's  experience 
m  coordinating  the  efforts  of  community 
volunteers  and/or  service  participants, 
and  the  resources  that  exist  to  support 
the  project,  including  the  organizations 
that  will  serve  as  collaborators. 

4.  Part  B  (CNS  Form  1421B)  (OMB 
Control  Number  3045-0038)  which 
includes  a  measurable  and  quantifiable 
description  of  the  specific  problem(s) 
the  AmeriCorps* VISTA  project  will 
address,  current  activities  to  address  the 
problem  and  how  AmeriCorps*  VISTA 
members  will  complement  this  effort.  A 
work  plan  must  be  completed  for  the 
first  year  of  the  project  that  contains 
objectives  that  are  measurable, 
quantifiable  and  time-phased  by  each 
quarter  of  the  year.  Also,  there  must  be 

a  brief  description  of  the  applicant 
organization,  its  mission  and  activities, 
and  the  low-income  population  to  be 
served,  along  with  a  description  of  how 
the  project  is  incorporated  into  the 
overall  mission  of  the  applicant 
organization.  The  applicant  must  list  the 
tasks  and  activities  of  the 
AmeriCorps* VISTA  member 
assignments,  required  skills  and 
qualifications  of  members,  and  factors  to 
be  considered  in  assigning  disabled 
members.  A  description  is  needed  of:  (a) 
How  project  beneficiaries  will  be 
involved  in  the  planning  of  the  project, 
including  in  its  development  and 
implementation  and  (b)  what  resources 
will  be  provided  by  the  community  for 
a  successful  project  and  how  the 
community  will  be  involved  in  assuring 
project  sustainability.  Also,  there  must 
be  a  description  of  the  process  for 
recruiting  qualified  AmeriCorps* VISTA 
members,  including  whether  the 
applicant  needs  nationally  recruited 
members  (members  recruited  by  the 
Corporation's  Office  of  Recruitment, 
Selection  and  Placement),  and  how 
members  will  be  supervised.  Finally, 
the  applicant  needs  to  state  if  support 
will  be  needed  for  on-the-job 
transportation  of  AmeriCorps*  VISTA 
members,  the  content  of  the  On-the-job 
Orientation  of  these  members,  including 
on-going  training  and  technical 
assistance  available  to  them,  and  plans 
for  publicizing  the  project,  recognizing 
member  accomplishments,  and 
community  support  in  sustaining  their 
efforts. 

5.  Documentation  in  the  form  of 
letters  of  support  from  collaborating 
organizations  and/or  individuals  stating 
what  will  be  provided  by  them  in  the 
overall  project  effort. 

6.  Copy  of  Articles  of  Incorporation 
(not  applicable  to  public  entities). 
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7.  List  of  Board  of  Directors  or 
governing  body  (not  applicable  to  public 
entities). 

8.  Organizational  chart  illustrating  the 
location  of  the  AmeriCorps*  VISTA 
project  within  the  overall  applicant 
organization. 

9.  List  of  Advisory  Council  Members 
if  already  selected. 

10.  Tax  exempt  status:  either  IRS 
determination  or  copy  of  application  to 
IRS  for  exemption  (not  applicable  to 
public  entities). 

11.  Copy  of  Supervisor's  Resume  and 
Job  Description. 

12.  Copy  of  most  recent  financial 
audit  if  available. 

F.  Criteria  for  Project  Selection 

/.  All  of  the  following  elements  will  be 
used  in  judging  the  applications: 

a.  Getting  Things  Done 

The  proposed  project  must: 

1 .  Address  the  needs  of  low-income 
communities  and  otherwise  comply 
with  the  provisions  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended  (42  U.S.C.  4951  etseq.) 
applicable  to  AmeriCorps*VISTA  and 
all  applicable  published  regulations, 
guidelines,  and  Corporation  policies. 

2.  Be  internally  consistent,  i.e.,  the 
problem  statement  that  demonstrates 
need,  the  project  work  plan,  the 
AmeriCorps*VISTA  member  assignment 
description,  and  all  other  components 
must  be  related  logically  to  each  other. 

3.  Contain  clear  and  measiu-able 
objectives/outcomes  in  the  project 
application  for  a  12-month  period  that 
address  the  overall  objectives  of  the 
initiative.  Proposed  projects  must  show 
how  the  activities  of  the 
AmeriCorps* VISTA  members  contribute 
to  specific  outcomes  related  to  increased 
opportunity  for  low-income  people.  It  is 
expected  that  outcome  objectives  in  the 
Part  B  work  plan  will  reflect  the 
evolution  of  the  project  over  the  12- 
month  period. 

4.  Indicate  how  the  proposed  project 
complements  and/or  enhances  activities 
already  underway  in,  or  planned  for,  the 
community{ies)  that  will  be  served  by 
the  project.  To  the  extent  possible, 
projects  should  seek  out  opportunities 
to  collaborate  with  other  Corporation 
programs,  including  Learn  and  Serve 
America  grantees,  as  well  as  with  other 
community  partners,  including  the 
business  sector. 

5.  Describe  how  the  niunber  of 
AmeriCorps*VISTA  members  requested 
is  appropriate  for  the  project  goals/ 
objectives,  and  how  the  skills  requested 
are  appropriate  for  the  assignment(s). 


b.  Strengthening  Communities 

The  proposed  project  must; 

1.  Describe  how  the  project  will  be 
sustained  after  Americorps*VISTA 
resources  are  withdrawn  from  the  local 
low-income  community. 

2.  Demonstrate  collaboration  with 
organizations  that  provide  supportive 
services  to  enhance  project  outcomes. 

3.  Be  designed  to  generate  public  and/ 
or  private  sector  resources,  and  to 
promote  local,  part-time  volunteer 
service  at  the  low-income  community 
level,  not  only  to  assist  in  the  project 
itself,  but  also  to  sustain  its  efforts  after 
the  Corporation  ceases  its  support. 

4.  Describe  in  measurable  terms  the 
anticipated  self-sufficiency  outcomes 
and  tangible  anti-poverty  goals  and 
objectives  after  AmeriCorps*  VISTA 
resources  are  withdrawn,  including 
outcomes  related  to  the  sustainability 
and  institutionalization  of  the  project 
activities  in  addressing  and  resolving 
challenges  faced  by  low-income 
residents  of  the  target  community(ies). 

c.  AmeriCorps*VISTA  Member 
Development 

The  proposed  project  must: 

1.  Clearly  state  how 
AmeriCorps* VISTA  members  will  be 
trained,  supervised,  and  supported  to 
ensure  the  achievement  of  project  goals 
and  objectives  as  stated  in  the  Part  B 
work  plan. 

2.  Describe  how  AmeriCorps* VISTA 
assignments  are  designed  to  utilize  the 
full-time  AmeriCorps* VISTA  members' 
time  to  the  maximum  extent. 

//.  Organizational  Capacity 

The  applicant  organization  must: 

1.  Ensure  that  resources  needed  to 
achieve  project  goals  and  objectives  are 
available. 

2.  Have  the  management  and 
technical  capability  to  implement  the 
project  successfully. 

3.  Have  an  established  record  or 
experience  in  dealing  with  the  issues 
addressed  by  the  proposed  project. 

4.  Have  systems  for  the  evaluation 
and  monitoring  of  project  activities. 
Applicants  must  describe  the  methods 
that  will  be  used  to  record  progress 
toward  the  stated  objectives,  and 
procedures  that  will  provide  the 
reporting  of  project  achievement  needed 
to  make  adjustments  and  improve 
program  quality. 

///.  Budget/Cost-Effectiveness 

The  applicant  organization  must: 

1.  Include  a  budget  that  adequately 
supports  the  program  design. 

2.  Include  a  budget  that  adheres  to 
budget  guidance  provided  with  the 
application. 


3.  Describe  how  the  applicant 
organization  is  committing  resources 
necessary  for  program  implementation. 

G.  Application  Review 

Proposal  Evaluation 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  action,  up  to  and  including 
disqualification,  in  the  event  that  an 
application  fails  to  comply  with  any 
requirements  specified  in  this  Notice. 

The  following  weights  will  be  used  in 
judging  the  elements  described  above. 

1.  Program  Design  (60%)  in  the 
following  order  of  importance: 

a.  Responsiveness  to  Strengthening 
Communities  Criteria 

b.  Responsiveness  to  Getting  Things 
Done  Criteria 

2.  Organizational  Capacity  (30%). 

3.  Budget  cost-effectiveness  (10%). 
H.  Geographic  Diversity 

After  evaluating  the  overall  quality  of 
the  proposal  and  its  responsiveness  to 
the  criteria  noted  above,  the  Corporation 
will  take  into  consideration  whether 
funded  projects  are  in  areas  of  high 
concentration  of  low-income  residents, 
including  for  example  those  in 
empowerment  zones,  and  enterprise 
communities. 

I.  Technical  Assistance  Conference  Call 

An  informal,  technical  assistance 
conference  call  will  be  scheduled  on 
Thursday,  July  20.  2000,  at  2  p.m.  E.D.T. 
All  applicants  must  pre-register  by 
faxing  the  names,  organization  and 
phone  number  of  up  to  two  members 
plaiuiing  to  participate  no  later  than 
Tuesday,  July  18,  2000.  This 
information  should  be  faxed  to  Kara 
Lounsbury  at  202-565-2789.  Questions 
may  be  submitted  in  advance  of  the 
meeting  via  fax  to  the  above  number.  If 
you  are  imable  to  participate  in  the 
technical  assistance  conference  call  but 
would  like  the  conference  materials  and 
a  conference  transcript,  submit  your 
request  via  fax  to  the  fax  number  above. 

J.  Program  Authority 

Corporation  authority  to  make  these 
grants  and  approve  projects  is 
authorized  under  Title  I,  Part  A  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L.  93-113). 

Dated:  June  29,  2000. 
Matt  Dunne, 

Director,  AmeriCorps'MSTA  Program. 
[PR  Doc.  00-17152  Filed  7-6-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No   9000-0114] 

Submission  for  0MB  Review; 
Comment  Request  entitled  Right  of 
First  Refusal  of  Employment 

AGENCIES:  Department  of  Defense  (000), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0114). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Right  of  First  Refusal  of 
Employment.  A  request  for  public 
comments  was  published  at  65  FR 
25315,  on  May  1,  2000.  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  September  5,  2000. 

ADDRESSES:  Comments  including' 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Oesk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano.  Federal  Acquisition 
Poiicv  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Right  of  First  Refusal  of  Employment 
is  a  regulation  that  establishes  policy 
regarding  adversely  affected  or 
separated  Government  employees 
resulting  from  the  conversion  from  in- 
house  performance  to  performance  by 
contract.  The  policy  enables  these 
employees  to  have  an  opportunity  to 
work  for  the  contractor  who  is  awarded 
the  contract. 

The  information  gathered  will  be  used 
by  the  Government  to  gain  knowledge  of 
which  employees,  adversely  ciffected  or 
separated  as  a  result  of  the  contract 
award,  have  gained  employment  with 
the  contractor  within  90  days  after 
contract  performance  begins. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  130. 

Responses  Per  Respondent:  1. 

Total  Responses:  130. 

Average  Burden  Hours  Per  Response: 
3. 

Total  Burden  Hours:  390. 

Obtaining  Copies  of  Proposals: 

Requester  may  obteiin  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street, 
NW.,  Washington,  DC  20405,  telephone 
(202)  208-7312.  Please  cite  OMB 
Control  No.  9000-0114,  Right  of  First 
Refusal  of  Emplojrment,  in  all 
correspondence. 

Dated:  July  3,  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
(FR  Doc.  00-17238  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0113] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Acquisition 
of  Helium 

AGENCIES:  Department  of  Defense  (000), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0113). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 


Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Acquisition  of  Helium.  A 
request  for  public  comments  was 
published  at  65  FR  25316,  on  May  1, 
2000.  No  comments  were  received. 
Public  comments  are  particulculy 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  September  5,  2000. 
ADDRESSES:  Comments  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MV'RS),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Federal  Acquisition 
Poiicv  Division,  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Helium  Act  (Pub.  L.  86-777)  (50 
U.S.C.  167a,  et  seq.)  and  the  Department 
of  the  Interior's  implementing 
regulations  (30  CFR  parts  601  and  602) 
require  Federal  agencies  to  procure  all 
major  helium  requirements  from  the 
Bureau  of  Land  Management, 
Department  of  the  Interior. 

The  FAR  requires  offerors  responding 
to  contract  solicitations  to  provide 
information  as  to  their  forecast  of 
helium  required  for  performance  of  the 
contract.  Such  information  will 
facilitate  enforcement  of  the 
requirements  of  the  Helium  Act  and  the 
contractual  provisions  requiring  the  use 
of  Government  helium  by  agency 
contractors,  in  that  it  will  permit 
corrective  action  to  be  taken  if  the 
Bureau  of  Land  Management,  after 
comparing  helium  sales  data  against 
helium  requirement  forecasts,  discovers 
apparent  serious  discrepancies. 

The  information  is  used  in 
administration  of  certain  Federal 
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contracts  to  ensure  contractor 
compliance  with  contract  clauses. 
Without  the  information,  the  required 
use  of  Government  helium  cannot  be 
monitored  and  enforced  effectively. 

H.  Annual  Reporting  Burden 

Number  of  Respondents:  20. 

Responses  Per  Respondent:  1. 

Total  Responses:  20. 

Average  Burden  Hours  Per  Response: 
1. 

Total  Burden  Hours:  20. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0113,  Acquisition  of  Helium,  in 
all  correspondence. 

Dated:  July  3,  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
(PR  Doc.  00-17239  Filed  7-6-00;  8:45  am] 

BILLING   CODE   682C    34    P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No,  9000-0096] 

Submission  for  OMB  Review; 
Comment  Request;  Entitled  Patents 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0096). 

SUMMARY:  Under  the  provisions  of  the 
i'dperuurk  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Patents.  A  request  for  public 
comments  was  published  at  65  FR 
25316,  on  May  1,  2000.  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  oui  estimate  of  the 
public  burden  of  this  collection  of 


information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  September  5,  2000. 

ADDRESSES:  Comments  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to;  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Moss,  Federal  Acquisition 
Pohcy  Division,  GSA  (202)  501-4764. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  patent  coverage  in  FAR  subpart 
27.2  requires  the  contractor  to  report 
each  notice  of  a  claim  of  patent  or 
copyright  infringement  that  came  to  the 
contractor's  attention  in  connection 
with  performing  a  Government  contract 
above  a  dollar  value  of  $25,000  (sections 
27.202-1  and  52.227-2).  The  contractor 
is  also  required  to  report  all  royalties 
anticipated  or  paid  in  excess  of  $250  for 
the  use  of  patented  inventions  by 
furnishing  the  name  and  address  of 
licensor,  date  of  license  agreement, 
patent  number,  brief  description  of  item 
or  component,  percentage  or  dollar  rate 
of  royalty  per  unit,  luiit  price  of  contract 
item,  and  niunber  of  units  (sections 
27.204-1,  52.227-6,  and  52.227-9).  The 
information  collected  is  to  protect  the 
rights  of  the  patent  holder  and  the 
interest  of  the  Government. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  30. 
Responses  Per  Respondent:  1. 
Total  Responses:  30. 

Average  Burden  Hours  Per  Response: 
.5. 

Total  Burden  Hours:  15. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0096.  Patents,  in  all 
correspondence. 


Dated:  luly  3,  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policv  Division 
[FR  Doc.  00-17240  Filed  7-6-00;  8:45  am) 
BILUNG  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 
DeDaarrient  of  the  Air  Force 

Proposed  Collection,  Comment 

Request 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  extension  of  a  currently 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Conmients  are 
invited  on;  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
buiden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  5, 
2000. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 
RSOP,  550  D  Street  West,  Suite  1, 
Randolph  AFB,  TX  78150^527. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Headquarters  AFRS/RSOP,  Enlisted 
Accessions  Branch,  at  (210)  652-6188. 

Title,  Associated  Form,  and  OMB 
Nimiber:  Non-Prior  Service  and  Prior 
Service  Accessions,  AETC  Forms  1319, 
1325,  and  1419  and  OMB  Number 
0701-0079. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
recruiters  to  determine  applicant 
qualifications  when  conducting  an 
interview.  Information  from  the 
interview  will  determine  if  additional 


4  1')()H 


Federal  Register / Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


documents  on  law  violations, 
citizenship  verification,  and  education 
are  needed.  Applicants  who  have 
reached  a  certain  age,  marital  status  or 
classification  are  required  to  submit 
financial  information. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  69,105. 

Number  of  Respondents:  110,231. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1.05 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  non-prior 
and  prior  service  personnel  applying  for 
enlistment  into  the  Air  Force  as  enlisted 
members.  The  completed  forms  are  used 
by  the  recruiter  to  establish  eligibility 
status  of  applicants  and  determine  what 
additional  forms  are  needed  to  obtain 
the  required  information.  If  the  forms 
are  not  included  in  the  case  file, 
individuals  reviewing  the  file  cannot  be 
readily  assured  of  the  qualifications  of 
the  applicant. 

)anet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 

fpR  Doc.  00-17213  Filed  7-6-00;  8:45  am] 

BILLING  CODE  5001-05-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
2000 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wai-Sinn  Chan,  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Wai- 
Sinn_L._Chan@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 

3506  i)t  tht'  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  die  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  ft^quency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  30,  2000. 

)ohn  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  The  Impact  of  ICT  on  Learning: 
Quasi-Experimental  Study. 

Frequency:  Three  times  a  year. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
Federal  Government;  State,  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7,572. 
Burden  Hours:  7,572. 

Abstract:  Under  auspices  of  the 
Organization  for  Economic  Cooperation 
and  Development,  the  Department  of 
Education  will  participate  in  an 
international  study  to  examine  the 
impact  of  information  and 
communication  technology  (ICT)  on 
student  learning.  The  study  will  use  the 
following  instruments:  (a)  ICT  Skill 
Test,  (h)  Learning  to  Leam  Test,  (c)  ICT 
Attitudes  SvuT/ey— Students,  (d)  ICT  Use 
Survey— Students,  (e)  ICT  Attitude 
Siu^ey — Teachers,  (f)  ICT  Use  Survey — 
Teachers,  (g)  Student  Background 
Survey,  and  (h)  Teacher  Background 
Survey.  Two  thousand  four  hundred 
eleventh  grade  students  will  participate 
in  this  study  from  24  schools.  In 
addition,  about  100  teachers  and  24 
school  administrators  will  respond  to 
the  ICT  Attitude  and  Use  surveys. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 


accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy_Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-17141  Filed  7-6-00;  8:45  am] 

BILLING  CODE  400(M>1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7. 
2000 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wai-Sinn  Chan,  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Wai- 
Sinn_L._Chan@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
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proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment. 

Dated:  June  30.  2000. 

John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Targeting  Teacher  Deferment/ 
Teacher  Shortage  Area  Collection. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 

Burden  Hours:  4,560. 

Abstract:  Collection  of  State  proposals 
for  Targeted  Teacher  Deferment/Teacher 
Shortage  Areas,  of  the  Higher  Education 
Act  of  1986. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

FRDoc.  00-17142  Filed  7-6-00;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulaiory 
Commission 

[Docket  Nos.  EROO-2869-000  and  ECO&- 
103-000] 

Consumers  Energy  Company:  Notirf- 
of  Filing 

June  JU,  2000. 

Take  notice  that  on  June  16,  2000, 
Consumers  Energy  Company  (CECo) 
filed  an  application  under  Sections  203 
and  205  of  the  Federal  Power  Act  for 
approved  of  an  alternative  governance 
structure  for  the  AlUance  Regional 
Transmission  Organization  (Alliance 
RTO)  once  it  takes  the  form  of  an 
independent  transmission  company 
(Transco). 

CECo  states  that  its  application  is 
related  to  and  anticipated  by  the  June  3, 
1999  applications  of  the  Alliance 
companies  '  imder  Sections  203  and  205 
of  the  Federal  Power  Act  to  create  the 
Alliance  RTO. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  17, 
2000.  Protests  will  be  considered  by  the 
Conunission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://vvrww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc  00-17170  Filed  7-6-00;  8:45  am] 
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'  The  Alliance  Companies  are:  American  Electric 
Power  Service  Corporation  (AEP)  on  behalf  of  the 
public  utility  operating  company  subsidiaries  of  the 
AEP  system  (Appalachian  Power  Company, 
Columbus  Southern  Power  Company,  Indiana 
Michigan  Power  Company,  Kentucky  Power 
Company.  Kingsport  Power  Company,  Ohio  Power 
Company,  and  Wheeling  Power  Company).  CECo, 
The  Detroit  Edison  Company  (Detroit  Edison), 
FirstEnergy  Corporation  (FirstEnergy)  on  behalf  of 
the  transmission-owning  FirstEnerg>'  Operating 
companies  (The  Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company,  Pennsylvania 
Power  Company,  and  the  Toledo  Edison  Company), 
and  Virginia  Electric  and  Power  Company  (Virginia 
Power). 


DEPAPTMENT  OF  ENERGY 

Feoei-a^  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-396-000] 

Delmarva  Power  &  Light  Company; 

Notice  c  Application 

June  30,  2000. 

Take  notice  that  on  June  23,  2000, 
Delmarva  Power  &  Light  Company 
(Delmarva),  800  King  Street, 
Wilmington,  Delaware  19899,  filed  in 
Docket  No.  CPOO-396-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  by  transfer  to 
Texas  Eastern  Pipeline  Company 
(TETCO)  its  undivided  ownership 
interest  in  the  Delmarva  Lateral,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.btm 
(call  202-208-2222  for  assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  I. 
David  Rosenstein,  Senior  Coimsel, 
Delmarva  Power  &  Light  Company,  800 
King  Street,  Wilmington,  Delaware 
19899. 

Specifically,  Delmarva  proposes  to 
abandon  by  transfer  to  TETCO,  the 
Delmarva  Lateral,'  a  3.97  mile  16-inch 
pipeline  extending  from  an 
intercoimection  with  TETCO's  Line  1- 
A-1  in  Delaware  Couinty,  Pennsylvania 
to  Delmarva 's  distribution  system  in 
New  Castle  County,  Delaware.  The 
abandonment  will  enable  the 
completion  of  a  corporate 
reorganization.  Delmarva  states  that 
TETCO  will  acquire  ownership  of  the 
Delmarva  Lateral  under  its  Part  157 
blanket  construction  certificate  and  will 
continue  to  operate  and  maintain  it  and 
provide  open  access  fransportation 
service  pursuant  to  its  Part  284  blanket 
transportation  certificate  and  its  FERC 
Gas  Tariff. 

Delmarva  states  that  currently  it  uses 
all  the  natuiral  gas  that  is  transports 
through  the  Delmarva  lateral  as  either 
system  supply,  as  supply  for  retail 
customers  being  served  by  third  parties 
under  competitive  conditions,  or  as  fuel 
for  its  Hay  Road  and  Edge  More 
generating  facilities.  Delmarva  submits 
that  the  proposed  abandonment  of  the 
Delmarva  Lateral  by  transfer  to  TETCO 
will  not  in  any  way  degrade  or 
adversely  impact  the  existing  services 
provided  to  entities  that  currenUy 


'  Certificate  was  issued  in  Docket  No.  CP92-153- 
000  (59  FERC  161,396,  amended  in  60  FERC 
162,132  (1992)). 
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receive  service  on  the  Delmarva  Lateral 
since  TETCO  will  provide 
transportation  service  on  the  latpral. 
After  the  corporate  reorganization, 
Delmarva  will  continue  to  be 
responsible  for  the  acquisition  of  system 
supply,  while  Conectiv  Energy  Supply, 
Inc.  will  be  responsible  for  gas 
purchased  for  resale  to  competitive 
retail  customers  and  for  fuel  for  the 
generating  facilities. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before  July  21, 
2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  part  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  time  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  require,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Delmarva  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

fFR  Dor.  00-17167  Filed  7-6-00;  8:45  ami 

BILLING  CODE  6717-01-U 


DEPARTMENT  OF  ENEPGV 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0&-3038-000] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  Fi  inq 

luly  3,  2000. 

Take  notice  that  on  June  30,  2000,  the 
New  York  Independent  System 
Operator,  Inc.,  acting  at  the  direction  of 
its  independent  Board  of  Directors 
(NYISO  Board)  and  pursuant  to  its 
"exigent  circumstances"  authority, 
unilaterally  filed  proposed  tariff 
amendments  that  would  implement 
temporary  bid  caps  in  certain  NYISG- 
administered  markets. 

The  NYISO  Board  requested  that  the 
proposed  temporary  bid  caps  become 
effective  on  July  6,  2000,  and  expire  no 
later  than  October  28,  2000. 

A  copy  of  this  filing  was  served  upon 
all  parties  in  Docket  Nos.  ER97-1523- 
000,  OA97-470-000  and  ER97-4324- 
000.  not  consolidated,  all  parties  in 
Docket  No.  ELOO-70-000.  and  on  all 
other  parties  who  have  executed  Service 
Agreements  under  the  NYISO's  Open 
Access  Transmission  Tariff  or  Market 
Administration  and  Control  Area 
Services  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
10,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  cilso  be  viewed  on  the 
Internet  at  http://wwrw.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17321  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

federal  Energy  Regulatory 

Commissicn 

[Docket  No.  EROO-2676-000] 

Panda  Perkiomen  Power,  LP.;  Notice 
of  Filing 

June  30,  2000. 

Take  notice  that  on  June  21,  2000. 
Panda  Perkiomen  Power,  L.P.  (Panda 
Perkiomen),  tendered  for  filing  a  revised 
FERC  Electric  Rate  Schedule  No.  1  as 
part  of  its  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  which  was  filed  on 
June  1,  2000,  with  an  effective  date  of 
July  31,  2000. 

Panda  Perkiomen  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer.  In  transactions  where 
Panda  Perkiomen  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  Panda  Perkiomen  nor  any  of  its 
affiliates  is  in  the  business  of 
transmitting  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  386.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  12, 
2000.  Protests  vdll  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17169  Filed  7-6-O0;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2971-000] 

UtiliCorp  United  Inc.;  Notice  of  Filing 

June  30,  2000. 

Take  notice  that  on  June  20,  2000, 
UtiliCorp  United  Inc.,  tendered  for  filing 
a  notice  that  the  open  access 
transmission  tariffs  of  Missouri  Public 
Service  and  WestPlains  Energy-Kansas 
are  modified,  effective  May  1,  2000,  to 
incorporate  the  Mid-Continent  Area 
Power  Pool's  Line  Loading  Relief 
procedures. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NfE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  .Ml  such  motions  and  protests 
should  be  filed  on  or  before  July  11, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/nms.htm  {call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17168  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  5.  EC-^*6-000.  EROO-1 027-000, 
ER0O-102&-OOC.  and  E ROC- 1029-000] 

Vermont  Yankee  Nuclear  Power  Corp., 
Vermont  Electric  Power  Company.  Inc.. 
and  AmerGen  Vermont,  L.L.C.  Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date 

iune  30,  2U00. 

Take  notice  that  on  June  29,  2000,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No  EROO-1029- 
000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EROO-1 029-000  will  be  60  days 


after  publication  of  this  notice  in  the 
Federal  Register. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17172  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CPOO-394-000] 

Williams  Gas  Pipelines  Central.  Inc.; 
Notice  of  Application 

June  30,  2000. 

Take  notice  that  on  June  21,  2000, 
Williams  Gas  Pipelines  Central,  hic. 
(Williams),  P.O.  Box  20008,  Owensboro. 
Kentucky  42304,  filed  in  Docket  No. 
CPOO-394-000  an  apphcation  pursuant 
to  Sections  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
certain  pipeline  facilities  located  in 
Kansas,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://wvv^w.ferc.fed.us/online/htm  (call 
202-208-2222  for  assistance). 

Williams  proposes  to  abandon 
approximately  64.3  miles  of  the  Pampa 
20-inch  pipeline  (Line  G)  and 
appurtenant  facilities  located  in  Butler, 
Chase  and  Lyon  Counties,  Kansas. 
Williams  proposes  to  abandon  the 
facilities  by  sale  for  subsequent  reclaim 
for  salvage  and  abandonment  in  place. 
It  is  explained  that  the  proposed 
abandonment  is  part  of  Williams' 
ongoing  effort  to  eliminate  old,  high 
maintenance  pipelines.  Williams 
estimates  the  sale  price  at  slightly  over 
$1  million  and  the  cost  of  abandonment 
at  approximately  $86,445.  It  is  stated 
that  Williams  has  a  65-mile  6-inch 
pipeline  which  has  been  idle  and  which 
has  sufficient  capacity  to  serve  the 
customers  that  were  served  by  the  20- 
inch  pipeline  It  is  asserted  that 
Williams  has  contacted  the  affected 
landowners,  and  that  there  would  be  no 
abandonment  of  service  as  a  result  of 
the  proposed  abandonment  of  facilities. 

.\ny  questions  regarding  the 
application  should  be  directed  to  David 
N.  Roberts,  Manager,  Tariffs  & 
Regulatory  Analysis,  at  (270)  688-6712, 
P.O  Box  20008,  Owensboro,  Kentucky 
42304. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  21, 
2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  owrn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17166  Filed  7-6-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 523-052.  et  al.] 

Central  Hudson  Gas  &  Electric 
Corporation,  et  al,.  Electric  Rate  a^c 
Corporate  Regulation  Filings 

June  29,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-1 523-052] 

Take  notice  that  on  June  22,  2000, 
Central  Hudson  Gas  &  Electric 
Corporation,  tendered  for  filing  a 
compliance  filing  in  the  above- 
referenced  docket. 
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Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AUiant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1022-001) 

Take  notice  that  on  June  22,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  hiterstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL),  tendered  for  filing 
a  Amendment  of  Negotiated  Capacity 
Transaction  (Agreement)  between  IPC 
and  WPL  for  the  period  January  1,  2000 
through  December  31,  2000.  The 
Agreement  was  negotiated  to  provide 
service  under  the  Alliant  Energy  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  & 
Light  Company  and  Alliant  Energy. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

:5  Califnrnia  Indpppndent  System 
Operator  Corporation 

[Docket  Nos.  ER98-992-003;  ER98-996-002; 
ER98-1 002-002;  ER98-1 3 10-002;  ER98- 
1910-002;  ER98-1912-002;  ER98-1 930-002; 
ER98-1 93 1-002;  ER98-1933-002;  ER98- 
1935-002; and  ER98-2115-O02J 

Take  notice  that  on  June  23,  2000,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing 
numerous  Participating  Generator 
Agreements  for  acceptance  by  the 
Commission.  The  purpose  of  the  filing 
is  to  comply  with  the  Commission's 
Letter  Order  of  February  24,  2000. 

The  ISO  states  that  this  filing  has  been 
served  on  the  persons  listed  on  the 
official  service  list  in  Docket  Nos.  ER98- 
992-000,  e(  al.  and  the  Cahfomia  Public 
Utilities  Commission. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1023-001| 

Take  notice  that  on  June  26,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL),  tendered  for  filing 
a  Amendment  of  Negotiated  Capacity 
Transaction  (Agreement)  between  IPC 
and  WPL  for  the  period  January  1,  2000 
through,  December  31,  2000.  The 
Agreement  was  negotiated  to  provide 
service  under  the  Alliant  Energy  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  & 
Light  Company  and  Alliant  Energy. 


Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power         , 
Company  (Allegheny  Power) 

[Docket  No.  EROO-1 262-004] 

Take  notice  that  on  June  26,  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Amendment  No.  2  to  its 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT)  in 
compliance  with  the  Commission's 
Order  of  April  13,  2000  at  Docket  No. 
EROO-1 262-000,  91  FERC  U  61,044. 

Amendment  No.  2  corrects  the 
effective  date  of  Attachment  K  and 
includes  changes  accepted  for  filing  by 
the  Commission  after  the  initial 
compliance  filing  on  May  12,  2000. 

Copies  of  the  filing  have  been 
provided  to  jurisdictioncJ  customers, 
the  Public  Utilities  Commission  of  Ohio, 
the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Cominission,  the  Virginia  State 
Corporation  Commission,  and  the  West 
Virginia  Public  Service  Commission. 

Comment  date:  July  17,  2000,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-2 3 84-001] 

Take  notice  that  on  Jime  26,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  lES  Utilities 
tendered  for  filing  a  Amendment  to  240 
MW  Internal  Capacity  Contract  between 
IPC  and  lES.  The  Agreement  was 
negotiated  to  provide  service  under  the 
Alliant  Energy  System  Coordination  and 
Operating  Agreement  among  lES 
Utilities  Inc.,  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Company  and 
Alliant  Energy. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  AES  Eastern  Energy,  L.P. 

[Docket  No.  EROO-2463-OOll 

Take  notice  that  on  June  22,  2000. 
AES  Eastern  Energy,  L.P.  (AES  Eastern), 
tendered  for  filing  an  amendment  to  its 
filing  of  two  long-term  service 
agreements  between  AES  Eastern  and 
Aquila  Risk  Management  Corporation. 
The  amendment  clarifies  that  there  are 


no  charges  for  transmission  or  ancillary 
services  included  in  the  contract  rates. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  DOW  Pipeline  Company 

(Docket  No.  EROO-2529-001] 

Take  notice  that  on  June  22,  2000, 
Dow  Pipeline  Company  (DPL).  tendered 
for  filing  a  revised  FERC  Electric  Rate 
Schedule  No.  1  as  part  of  its  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1,  which  was 
filed  on  May  17,  2000,  with  an  effective 
date  of  May  18,  2000,  the  day  following 
the  date  if  its  filing. 

DPL  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  transactions  where  DPL 
sells  electric  energy,  it  proposed  to 
make  such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Neither  DPL  nor 
any  of  its  affiliates  is  in  the  business  of 
transmitting  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date;  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

[Docket  No.  EROO-2827-001] 

Take  notice  that  on  June  26,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  re-submitted  for 
filing  with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant),  dated  May  31,  2000,  entered 
into  pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 
MidAmerican  states  that  the  purpose  of 
the  re-submission  is  to  correct  the 
Service  Agreement  Designation  Cover 
Sheet  and  the  form  of  notice. 

MidAmerican  requests  an  effective 
date  of  Jime  1,  2000,  for  the  Agreement 
with  Alliant,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Alliant,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date.  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Madison  Gas  and  Electric  Company 

[Docket  No.  EROO-2932-0001 

Take  notice  that  on  June  23,  2000. 
Madison  Gas  and  Electric  Company 


(MGE),  tendered  for  filing  a  service 
agreement  under  MGE's  Market-Based 
Power  Sales  Taiiff  with  Alliant  Energy. 

MGE  requests  this  agreement  be 
effective  the  date  the  agreement  was 
filed  with  the  FERC. 

Comment  dafe;  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Otter  Tail  Power  Company 

[Docket  No.  EROO-2933-0001 

Take  notice  that  on  June  23,  2000, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  a  Service  Agreement 
between  OTP  and  El  Paso  Merchant 
Energy,  L.P.  (El  Paso).  The  Service 
Agreement  allows  El  Paso  to  purchase 
capacity  and/or  energy  under  OTP's 
Coordination  Sales  Tariff. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-2934-OOOl 

Take  notice  that  on  June  26,  2000,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  an 
Amendment  to  the  Interconnected 
Control  Area  Operating  Agreement 
(ICAOA)  between  the  ISO  and  the  Los 
Angeles  Department  of  Water  and  Power 
(LADWP).  The  ISO  states  that  the 
Amendment  modifies  the  ICAOA  to 
allow  the  LADWP  to  supply  Scheduling 
Coordinators  with  Regulation  Service, 
pursuant  to  ISO  Tariff  Amendment  No. 
25. 

The  ISO  requests  that  the  Amendment 
be  made  effective  as  of  June  22,  2000. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Los  Angeles  Department 
of  Water  and  Power  and  the  California 
Public  Utilities  Commission. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Madison  Gas  and  Electric  Company 

[Docket  No.  EROO-2935-0001 

Take  notice  that  on  June  23,  2000, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
in  accordance  with  the  Commission's 
May  8,  2000  "Order  Accepting  Filing" 
in  Docket  No.  EROO-1 666-000,  91  FERC 
par.  61,122  (2000),  notice  that  MGE's 
Open  Access  Transmission  Tariff  shall 
be  considered  modified  to  conform  to 
the  North  American  Electric  Reliability 
Council's  Transmission  Loading  Relief 
Procedures  accepted  by  the  Commission 
in  its  May  8  Order,  except  that  MGE  will 
not  be  providing  Next  Hour  Market 
Service. 


Copies  of  the  filing  have  been  served 
on  MGE's  transmission  service 
customers,  on  the  Public  Service 
Commission  of  Wisconsin  and  on  the 
official  service  list  compiled  by  the 
Secretary  in  Docket  No.  EROO-1 666- 
000. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-2936-OOOl 

Take  notice  that  on  Jime  23.  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  executed  service 
agreements  for  firm  point-to-point 
transmission  service,  and  non-firm 
point-to-point  transmission  service 
under  the  PJM  Open  Access 
Transmission  Tariff  with  The  Legacy 
Energy  Group,  LLC  (Legacy). 

Copies  of  this  filing  were  served  upon 
Legacy  and  the  state  commissions 
within  the  PJM  control  area. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  ISO  New  England,  Inc. 

[Docket  No.  EROa-2937-0001 

Take  notice  that  on  June  26,  2000,  ISO 
New  England  Inc.  (the  ISO),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  a  request  for 
expedited  approval  of  revisions  to  the 
NEPOOL  Market  Rules  6,  8  and  9  in 
order  to  extend  existing  reserve  market 
limitations  through  December  31,  2000. 

Copies  of  said  filing  have  been  served 
upon  the  Secretar>'  of  the  NPC,  the 
Participants  in  the  New  England  Power 
Pool.  non-Participant  transmission 
customers  and  upon  the  New  England 
State  Governors  and  Regulatory 
Commissions. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-2938-OOOl 

Take  notice  that  on  June  23,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power  or  the  Company), 
tendered  for  filing  the  following  Service 
Agreements  with  Sempra  Energy 
Trading  Corporation  (Transmission 
Customer): 

1 .  Amended  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
designated  First  Revised  Service 
Agreement  No.  253  imder  the 
Company^  FERC  Electric  Tariff,  First 
Revised  Volume  No.  5; 

2.  Amended  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 


Service  designated  First  Revised 

Service  Agreement  No.  49  under  the 

Company's  FERC  Electric  Tariff, 

Original  Volume  No.  5. 
The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14,  1997.  Under 
the  tendered  Service  Agreements, 
Virginia  Power  will  provide  point-to- 
point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

The  Company  requests  an  effective 
date  of  May  25,  2000,  the  date  service 
was  first  provided  to  the  customer 
under  the  amended  agreements. 

Copies  of  the  filing  were  served  upon 
Sempra  Energy  Trading  Corporation,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROO-2939-000] 

Take  notice  that  on  Jime  23,  2000,  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  with  Allegheny 
Energy  Supply  Company,  LLC  and  HQ 
Energy  Services  US  as  customers  under 
the  terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
with  Allegheny  Energy  Supply 
Company,  LLC  and  HQ  Energy  Services 
US  and  the  Public  Utilities  Commission 
of  Ohio. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER0O-294CM)0O] 

Take  notice  that  on  Jime  23,  2000.  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  Allegheny 
Energy  Supply  Company,  LLC  and  HQ 
Energy  Services  US  as  customers  under 
the  terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
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Copies  of  this  filing  were  served  upon 
establishing  Allegheny  Energy  Supply 
Company.  LLC  and  HQ  Energy  Services 
US  and  the  Public  Utilities  Commission 
of  Ohio. 

Comment  date:  July  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Carolina  Power  &  Light  Company 

(Docket  No.  EROO-2941-000| 

Take  notice  that  on  June  23,  2000, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Cinergy  Services,  Inc.  and  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Cinergy 
Services,  Inc.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
June  20.  2000  for  each  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  EROO-2942-OOOl 

Take  notice  that  on  June  23,  2000. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP). 
tendered  for  filing  a  notice  that  the  NSP 
open  access  transmission  tariff  has  been 
modified,  effective  May  1,  2000,  to 
incorporate  the  revised  Mid-Continent 
Area  Power  Pool  (MAPP)  Line  Loading 
Relief  (LLR)  procedures  proposed  in 
Docket  No.  ER99-2649-002. 

Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Candela  Energy  Corporation 

(Docket  No.  EROO-2 94 5-000] 

Take  notice  that  on  June  21,  2000, 
Candela  Energy  Corporation  (Candela) 
petitioned  the  Commission  for 
acceptance  of  Candela  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Candela  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Candela  is  not  in  the  business  of 


generating  or  transmitting  electric 
power.  Candela  is  a  privately-owned 
company  without  affiliates  and  is  not 
engaged  in  any  other  businesses. 

Comment  date:  July  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  EROO-2946-OOOj 

Take  notice  that  on  June  26.  2000. 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an 
unexecuted  Interconnection  Agreement 
with  Rocky  Road  Power,  LLC  (Rocky 
Road). 

ComEd  requests  an  effective  date  of 
June  27,  2000  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Rocky  Road  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  17.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Metropolitan  Edison  Company 

(Docket  No.  ER0&-2947-0001 

Take  notice  that  on  June  26,  2000, 
Metropolitan  Edison  Company 
(MetEd)(doing  business  as  GPU  Energy), 
tendered  for  filing  Notice  of 
Cancellation  of  Service  Agreement  No.  4 
under  FERC  Electric  Tariff  Volume  No 
2,  between  Metropolitan  Edison 
Company  and  the  Borough  of 
Lewisberry. 

MetEd  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pennsylvania  Electric  Company 

[Docket  No.  EROO-2948-000] 

Take  notice  that  on  June  26,  2000. 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy),  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
under  FERC  Electric  Tariff  Volume  No. 
1 ,  between  Pennsylvania  Electric 
Company  and  the  Borough  of  Berlin. 

Penelec  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date:  ]uly  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pennsylvania  Electric  Company 

(Docket  No.  ER00-2949-000] 

Take  notice  that  on  June  26.  2000, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as.GPU 
Energy),  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No.  8 
under  FERC  Electric  Tariff  Volume  No. 


1 ,  between  Pennsylvania  Electric 
Company  and  the  Borough  of 
Hooversville. 

Penelec  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Metropolitan  Edison  Company 

[Docket  No.  ER0O-295O-OO0| 

Take  notice  that  on  June  26,  2000, 
Metropolitan  Edison  Company  (MetEd) 
(doing  business  as  GPU  Energy), 
tendered  for  filing  Notice  of 
Cancellation  of  Service  Agreement  No.  5 
under  FERC  Electric  Tariff  Volume  No. 

2,  between  Metropolitan  Edison 
Company  and  the  Borough  of  Royalton. 

MetEd  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date;  July  17.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Pennsylvania  Electric  Company 

(Docket  No.  EROO-295 1-000] 

Take  notice  that  on  June  26,  2000, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy),  tendered  for  filing  Notice  of 
Cancellation  of  Service  Agreement  No.  3 
under  FERC  Electric  Tariff  Volume  No. 
1 ,  between  Pennsylvania  Electric 
Company  and  the  Borough  of 
Smethport. 

Penelec  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date:  July  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pennsylvania  Electric  Company 

(Docket  No.  EROO-2952-OOO] 

Take  notice  that  on  June  26,  2000, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy),  tendered  for  filing  Notice  of 
Cancellation  of  Service  Agreement  No.  7 
under  FERC  Electric  Tariff  Volume  No. 
1.  between  Pennsylvania  Electric 
Company  and  the  Borough  of  East 
Conemaugh. 

Penelec  requests  that  cancellation  be 
effective  December  1,  2000. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Pennsylvania  Electric  Company 

[Docket  No.  EROO-2953-000] 

Take  notice  that  on  June  26,  2000, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy),  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No.  9 
under  FERC  Electric  Tariff  Volume  No. 
1 ,  between  Pennsylvania  Electric 


Federal  Register 'Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


41975 


Company  and  the  Borough  of 
Summerhill. 

Penelec  requests  that  cancellation  be 
effective  December  1,  2000. 

Comment  date:  July  17.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Pennsylvania  Electric  Company 

(Docket  No.  EROO-2954-000] 

Take  notice  that  on  June  26,  2000, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy),  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No.  2 
under  FERC  Electric  Tariff  Volume  No. 

1 ,  between  Pennsylvania  Electric 
Company  and  the  Borough  of  Girard. 

Penelec  requests  that  cancellation  be 
effective  June  1,  2000. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Metropolitan  Edison  Company 
(Docket  No.  EROO-2955-000] 

Take  notice  that  on  June  26,  2000, 
Metropolitan  Edison  Company  (MetEd) 
(doing  business  as  GPU  Energy), 
tendered  for  filing  Notice  of 
Cancellation  of  Service  Agreement  No.  1 
under  FERC  Electric  Tariff  Volume  No. 

2,  between  Metropolitan  Edison 
Company  and  the  Borough  of 
Goldsboro. 

MetEd  requests  that  cancellation  be 
effective  June  1 ,  2000. 

Comment  date:  July  17.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Cleco  Utility  Group  Inc. 

(Docket  No.  EROO-2959-000] 

Take  notice  that  on  June  23,  2000, 
Cleco  Utility  Group,  Inc.,  tendered  for 
filling  Non-Firm  and  Short  term  firm 
point-to-point  transmission  service 
agreements  under  its  Open  Access 
Transmission  Tariff  with  Dynegy  Power 
Marketing,  Inc. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Mid-Continent  Area  Power  Pool, 
Madison  Gas  and  Electric  Company 

(Docket  No.  EROO-2 960-000 i 

Take  notice  that  on  June  23,  2000, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  Notice  of 
Modification  of  Tariff  in  response  to  the 
Commission's  May  26.  2000  Order 
Granting  Interim  Approval  in  Mid- 
Continent  Area  Power  Poo!  (,VL\PP) 
Docket  ER-2317-000.  91  FERC  par. 
61.184(2000)  The  May  26.  Order 
directed  each  public  utility  member  of 
MAPP  providing  transmission  service  to 


file  with  the  Commission  a  notice  that 
its  tariff  is  modified  to  incorporate 
MAPP's  proposed  line  loading  relief 
(LLR)  procedures.  Accordingly,  MGE 
gave  notice  that  its  tariff  is  deemed 
modified  to  incorporate  MAPP's  LLR 
procedures. 

Copies  of  the  filing  have  been  served 
on  MGE's  transmission  service 
customers,  on  the  Public  Service 
Commission  of  Wisconsin  and  on  the 
official  service  list  compiled  by  the 
Secretary  in  Docket  No.  EROO-2317- 
000. 

Comment  date:  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinergy-  Capital  &  Trading,  Inc., 
CinCap  VI,  LLC,  Sunbun  Holdings, 
LLC 

(Docket  No.  ECOO-IOQ-OOO] 

Take  notice  that  on  June  27,  2000, 
Cinergy  Capital  &  Trading,  Inc.  (CCT), 
CinCap  VI,  LLC  (CinCap  VI)  and 
Sunbury  Holdings,  LLC  (Simbury) 
(collectively,  the  Applicants),  tendered 
for  filing  pursuant  to  Section  203  of  the 
Federal  Power  Act  a  joint  application 
for  authority  for  CCT  to  sell  100  percent 
of  its  membership  interests  in  CinCap  VI 
to  Sunbury,  and  to  assign  CCT's  interest 
in  an  interconnection  agreement  with 
PP&L,  lac.  to  CinCap  VI. 

The  Applicants  request  that  their  joint 
application  be  made  effective  as  soon  as 
possible  so  that  the  transactions  may 
close  by  July  31,  2000. 

Comment  date:  July  1 7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Griffiss  Local  Development 
Corporation 

(Docket  No.  EL99-73-0011 

Take  notice  that  on  June  26,  2000, 
Griffiss  Local  Development  Corporation 
filed  a  Notice  of  Execution  of  Settlement 
Agreement  Between  Oneida  County 
Industrial  Development  Agency/Griffiss 
local  Development  Corporation  and 
Niagara  Mohawk  Power  Corporation. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Fresno  Cogeneration  Partners,  L.P. 

(Docket  Nos.  QF88-1 34-002  and  ELOO-B?- 
000] 

Take  notice  that  on  June  23,  2000, 
Fresno  Cogeneration  Partners,  L.P.  (FCP) 
filed  a  request  for  limited  waiver  of  the 
operating  and  efficiency  standards  of 
the  Commission  s  regulations  for 
qualifying  cogeneration  facilities  as  a 
result  of  reduced  levels  of  operation  as 
a  result  of  the  ongoing  efforts  of  FCP  to 
restructure  the  contractual  arrangements 
with  its  utility  purchaser  of  power. 


Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  meike 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 
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[Docket  No.  ER99- 1727-002,  et  al.] 

CinCap  vi  llC  et  a:    Electric  Rate 
and  Corporate  Regulation  Filings 

June  30,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CinCap  VI,  LLC 

[Docket  No.  ER99-1727-002] 

Take  notice  that  on  June  27,  2000, 
Sunbury  Holdings,  LLC  (Sunbury),  on 
behalf  of  CinCap  VI,  LLC  (CinCap), 
tendered  for  filing  a  notice  of  change  in 
status  under  CinCap 's  market-based  rate 
authority  to  reflect  Sunbury's 
acquisition  of  CinCap  from  Cinergy 
Capital  &  Trading,  Inc.   ^^ 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PJM  Interconnection,  L.L.C 

(Docket  No.  EROO-2 68 3-001] 

Take  notice  that  on  June  27,  2000, 
PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing  an  amendment  to  its 
filing  of  service  agreements  in  this 
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docket,  adding  the  required 
designations. 

PJM  states  that  it  served  a  copy  of  its 
fding  upon  all  parties  to  the  service 
agreements  and  each  of  the  state  electric 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ERO()-2709-O01| 

Take  notice  that  on  June  27,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  amendment  to  its 
filing  of  the  interconnection  service 
agreement  between  PJM  and 
Conunon wealth  Chesapeake  Company, 
L.L.C.  (Commonwealth)  in  this  docket, 
adding  the  reouired  designation. 

PJM  states  tnat  it  served  a  copy  of  its 
filing  upon  Commonwealth,  Delmarva 
Power  &  Light  Company,  and  the 
Virginia  State  Corporation  Commission. 

Comment  date;  July  18.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER0&-2906-O011 

Take  notice  that  on  June  27,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  amendment  to  its 
filing  of  an  interconnection  service 
agreement  between  PJM  and  Reliant 
Energy  Services,  Inc.  (Reliant)  in  this 
docket,  adding  the  required  designation. 

PJM  states  that  it  served  a  copy  of  its 
filing  upon  Reliant,  the  Maryland  Public 
Service  Commission,  the  New  Jersey 
Board  of  Public  Utilities,  and  the 
Pennsylvania  Public  Service 
Commission. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-2936-OOll 

Take  notice  that  on  June  27,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  amendment  to  its 
filing  of  service  agreements  in  this 
docket,  adding  the  required 
designations. 

PJM  states  that  it  served  a  copy  of  its 
filing  The  Legacy  Energy  Group,  LLC 
and  each  of  the^tate  electric  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

(Docket  No.  EROO-2943-000] 

Take  notice  that  on  June  23,  2000, 
Southern  Company  Services,  Inc.,  as 


agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies) 
tendered  for  filing  the  Generator  Backup 
Service  Agreement  between  Mobile 
Energy  Services  Company,  L.L.C. 
(MESC)  and  Southern  Companies  (the 
Service  Agreement)  under  Southern 
Companies'  Generator  Backup  Service 
Tariff  (FERC  Electric  Tariff,  Original 
Voliune  No.  9).  The  Service  Agreement 
supplies  MESC  with  unscheduled 
capacity  and  energy  in  connection  with 
sales  from  its  electric  generating  facility 
as  a  replacement  for  unintentional 
differences  between  the  facility's  actual 
metered  generation  and  its  scheduled 
generation.  The  Service  Agreement  is 
dated  as  of  June  16,  2000,  and  shall 
terminate  upon  twelve  (12)  months 
prior  written  notice  of  either  party. 
Comment  date:  July  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MidAmerican  Energy  Company 

(Docket  No.  EROO-2 944-000] 

Take  notice  that  on  June  27,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Second 
Amendment  to  First  Amended  and 
Restated  Interchange  Agreement 
(Second  Amendment),  dated  May  30, 
2000,  entered  into  by  MidAmerican  and 
the  City  of  Geneseo,  Illinois,  piusuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  June  28,  2000,  for  the  Second 
Amendment,  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  the  City  of  Geneseo,  Illinois, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  CinCap  VI,  LLC. 

[Docket  No.  EROO-2956-OOOl 

Take  notice  that  on  June  27,  2000, 
CinCap  VI,  LLC  (CinCap  VI),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  a  long-term  Power 
Sale  Agreement  (PSA)  (Original  Service 
Agreement  No.  1)  with  Cinergy  Capital 
&  Trading,  Inc.  (CCT),  and  a  Notice  of 
Cancellation  of  the  same  PSA.  CCT 
consents  to  the  cancellation  of  the  PSA. 

A  Copy  of  this  filing  has  been  served 
upon  CCT. 

CinCap  VI  requests  that  its  filing  of 
the  PSA  be  made  effective  as  of  May  1 , 


1999,  and  the  cancellation  of  the  PSA  be 
made  effective  as  of  July  31,  2000,  or  the 
date  of  that  CCT's  ownership  interest  in 
CinCap  VI  is  transferred  to  Sunbury 
Holdings,  LLC. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PJM  Interconnection,  L.L.C. 

[Docket  Nu.  EROO-2957-OOOl 

Take  notice  that  on  June  27,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  signature  pages  to  the 
Reliability  Assurance  Agreement  among 
Load  Serving  Entities  in  the  PJM  Control 
Area  (RAA)  for  Essential.com,  Inc. 
(Essential.com),  and  an  amended 
Schedule  17  listing  the  parties  to  the 
RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA, 
including  Essential.com,  and  each  of  the 
state  electric  regulatory  commissions 
within  the  PJM  Control  Area. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

(Docket  No.  EROO-2958-000] 

Take  notice  that  on  June  27,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  Service  Agreements  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Dynegy 
Power  Marketing,  Inc.  (the  parties).  ASC 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren 's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER  96-677-004. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

(Docket  Nu,  EROO-2961-OOOi 

Take  notice  that  on  June  27,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Letter 
Agreement  with  Rocky  Road  Power, 
LLC  (Rocky  Road).  In  this  Letter 
Agreement  Rocky  Road  requests  that 
ComEd  file  an  unexecuted 
Interconnection  Agreement  between 
ComEd  and  Rocky  Road 
(Interconnection  Agreement)  and  agrees 
to  be  bound  by  all  terms  and  conditions 
of  the  Interconnection  Agreement  as 
such  terms  may  subsequently  be 
modified  by  the  Commission  or  by  an 
arbitrator's  decision  pursuant  to 
arbitration  under  CoraEds  Open  Access 
Transmission  Tariff  (OATT). 
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Copies  of  the  filing  were  served  on 
Rocky  Road  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  West  Georgia  Generating  Company 
L.P. 

[Docket  No.  EROO-2962-000] 

Take  notice  that  on  June  27,  2000, 
West  Georgia  Generating  Company 
(West  Georgia),  an  Exempt  Wholesale 
Generator  that  owns  and  operates  a  640 
MW  electric  generation  plant  in 
Thomaston,  Georgia,  tendered  for  filing 
a  Negotiated  Contract  for  the  Purchase 
of  Firm  Capacity  and  Energy  between 
West  Georgia  Generating  Company  L.P. 
and  Gulf  Power  Company. 

West  Georgia  requests  that  the 
Agreement  be  permitted  to  become 
effective  June  1,  2000. 

Comment  date;  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13  Deseret  Gem>ration  &  Transmission 
Lo-operative,  Inc. 

[Docket  No.  EROO-2963-000] 

Take  notice  that  on  June  27,  2000, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  a  long-term  Service  Agreement 
between  Deseret  and  Constellation 
Power  Source,  Inc.  Deseret  requests  that 
the  Commission  accept  this  filing  as  a 
service  agreement  under  the  Company's 
Market-Based  Rate  Tariff,  designated 
Service  Agreement  No.  5  to  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

Deseret  requests  an  effective  date  of 
June  1,  2000. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14  West  Georgia  Generating  Conipaiu 
L.P. 

[Docket  No.  EROO-2964-000] 

Take  notice  that  on  June  27,  2000, 
West  Georgia  Generating  Company 
(West  Georgia),  an  Exempt  Wholesale 
Generator  that  owns  and  operates  a  640 
MW  electric  generation  plant  in 
Thomaston,  Georgia,  tendered  for  filing 
a  Power  Purchase  Agreement  between 
West  Georgia  and  Oglethorpe  Power 
Corporation. 

West  Georgia  requests  that  the 
Agreement  be  permitted  to  become 
(effective  June  6,  2000. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  West  Georgia  Generating  Company 
L.P. 

[Docket  No.  KROO-2965-000] 

Take  notice  th.it  on  June  27,  2000, 
West  Georgia  Generating  Company 
(West  Georgia),  as  successor-in-interest 
to  Cataula  Generating  Company,  L.P.,  an 
Exempt  Wholesale  Generator  that  owns 
and  operates  a  640  MW  electric 
generation  plant  in  Thomaston,  Georgia, 
tendered  for  filing  a  Negotiated  Contract 
for  the  Purchase  of  Firm  Capacity  and 
Energy  between  Cataula  Generating 
Company,  L.P.  and  Georgia  Power 
Company. 

West  Georgia  requests  that  the 
Agreement  be  permitted  to  become 
effective  June  1,  2000. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  West  Georgia  Generating  Company 
L.P. 

[Docket  No.  EROO-2966-000] 

Take  notice  that  on  Jime  27,  2000, 
West  Georgia  Generating  Company 
(West  Georgia),  an  Exempt  Wholesale 
Generator  that  owns  and  operates  a  640 
MW  electric  generation  plant  in 
Thomaston,  Georgia,  tendered  for  filing 
a  Power  Purchase  Agreement  between 
West  Georgia  and  Municipal  Electric 
Authority  of  Georgia. 

West  Georgia  requests  that  the 
Agreement  be  permitted  to  become 
effective  June  1 ,  2000. 

Comment  dafe;  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Minnesota  Power,  Inc. 

[Docket  No.  EROO-2967-000] 

Take  notice  that  on  June  26,  2000, 
Minnesota  Power,  Inc.,  tendered  for 
filing  a  notice  that  the  open  access 
transmission  tariff  of  Minnesota  Power, 
Inc.  is  modified,  effective  May  1,  2000, 
to  incorporate  the  Mid-Continent  Area 
Power  Pool's  Line  Loading  Relief 
procedures. 

Comment  date;  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Indeck-Olean  Limited  Partnership 

[Docket  No.  ER0O-29bb-O00l 

Take  notice  that  on  June  27,  2000, 
Indeck-Olean  Limited  Partnership 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  Regulations,  its 
short-term  Transaction  Agreement 
Confirmation  with  Niagara  Mohawk 
Energy  Marketing,  Inc. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Enron  Corp. 

[Docket  No.  EROO-2970-OOOj 

Take  notice  that  on  June  26,  2000, 
Enron  Corp.  (Enron),  tendered  for  filing 
notification  that  Enron  is  withdrawing 
fi^om  the  Southwest  Regional 
Transmission  Association  effective  June 
30,  2000. 

Comment  dafe;  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northwestern  Public  Service 
Company 

[Docket  No.  EROO-2982-000) 

Taken  that  on  Jime  26,  2000, 
Northwestern  Public  Service  Company, 
a  division  of  Northwestern  Corporation 
tendered  for  filing  in  compliance  with 
the  Commission's  May  26,  2000, 
Commission  Order  in  Docket  No.  EROO- 
2317-000,  notice  that  the  open  access 
transmission  tariff  of  North  Western 
Public  Service  Company  is  modified, 
effective  May  1,  2000,  to  incorporate  the 
Mid-Continent  Area  Power  Pool's  Line 
Loading  Relief  (LLR)  procedures. 

Comment  date;  July  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/onhne/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17211  Filed  7-6-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDocKetNo  EROO-2921-000,  etal.] 

JPower  inc    et  al  •  Electric  Rate  and 

Corporate  Regulation  Filings 

June  27.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  JPower,  Inc. 

[Docket  No.  EROO-292 1-000] 

Take  notice  that  on  June  13,  2000, 
JPower.  Inc.,  tendered  for  filing  notice  of 
change  in  status.  JPower  requests  that 
the  name  JPower  and  JPower's  market 
based  rate  schedule  under  ER95-1421- 
000  be  transferred  to  Great  Lakes  Energy 
Trading,  LLC  effective  immediately. 

Comment  date:  July  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Quark  Power  L.L.C. 

[Docicet  No.  ER97-2374-012] 

Take  notice  that  on  June  21,  2000, 
Quark  Power  Service  Company  (Quark 
Power),  tendered  for  filing  an  updated 
market  analysis  as  required  by  the 
Commission's  June  6,  1997  order  in 
Docket  No.  ER97-2374-O00  granting 
Quark  Power  market-based  rate 
authority. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-2 78.3-001] 

Take  notice  that  on  June  21,  2000, 
Pacific  Gas  and  Electric  Company  (the 
Company),  tendered  for  filing  an 
amendment  in  FERC  Docket  No.  EROO- 
2783-000.  The  Company  requests  an 
extension  of  the  termination  date  of  the 
Interim  Short  Term  Coordination 
Agreement,  as  amended,  between 
Pacific  Gas  and  Electric  Company  and 
Sacramento  Municipal  Utility  District 
(SMUD),  dated  July  28,  1998,  Company 
Rate  Schedule  FERC  No.  201. 

Copies  of  this  filing  have  been  served 
upon  SMUD,  the  California  Independent 
System  Operator  Corporation  and  the 
California  Public  Utilities  Commission. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  EROO-2919-0001 

Take  notice  that  on  June  21,  2000, 
Golden  Spread  Electric  Cooperative, 
Inc.,  tendered  for  filing  an  unexecuted 


service  agreement  between  Golden 
Spread  and  Public  Service  Company  of 
New  Mexico  under  Golden  Spread's 
FERC  Electric  Tariff,  Original  Volume 
No.  1  (Market-Based  Rate  Tariff). 

Golden  Spread  request  an  effective 
date  of  May  22,  2000,  for  the  service 
agreement. 

Comment  dafe;  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  EROO-2915-000) 

Take  notice  that  on  Jime  21,  2000, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  a  letter 
stating  that  it  is  adopting  the  NERC 
revisions  to  its  TLR  procedures 
approved  by  the  Commission  on  May  8, 
2000  in  Docket  No.  EROO-1 666-000, 
and  therefore  OG&E'  FERC  Electric 
Tariff  shall  be  considered  so  modified  to 
reflect  the  revisions  described  in  the 
Commission  order. 

A  copy  of  this  letter  has  been  served 
upon  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  July  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17165  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-1 07,000.  et  al.] 

Merchant  Energy  Group  of  the 
Americas.  Inc..  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

June  28,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Merchant  Energy  Group  of  the 
Americas,  Inc. 

[Docket  No.  ECOO-107-000] 

Take  notice  that  on  June  23,  2000. 
Merchant  Energy  Group  of  the 
Americas,  Inc.  (MEGA)  tendered  for 
filing  an  application  pursuant  to  section 
203  of  the  Federal  Power  Act  for 
authorization  of  a  transaction  whereby 
MEGA  will  assign  certain  of  its 
wholesale  power  sales  agreements  and 
associated  books  and  records  to  Morgan 
Stanley  Capital  Group  Inc.  (Morgan 
Stanley).  MEGA  requests  waiver  of  the 
Commission's  filing  requirements  to 
permit  it  to  file  a  redacted  portion  of 
Exhibit  H  and  pursuant  to  18  CFR 
388.112  of  the  Commission's 
regulations,  on  behalf  of  itself  and 
Morgan  Stanley,  requests  privileged 
treatment  of  the  remainder  of  Exhibit  H. 

Comment  date;  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Colorado 

[Docket  No.  ECOO-IOS-OOO] 

Take  notice  that  on  June  23,  2000, 
Public  Service  Company  of  Colorado 
(PSCo)  filed  an  application  under 
Section  203  of  the  Federal  Power  Act  for 
authorization  to  dispose  of  transmission 
facilities.  The  specific  facilities 
addressed  in  the  application  are  two  4/ 
115  kV  generation  step-up  transformers 
interconnecting  the  powerhouse  of 
PSCo's  Boulder  Canyon  Hydroelectric 
Project  (Boulder  Project)  to  PSCo's 
transmission  system.  In  its  application, 
PSCo  states  that  it  is  transferring  these 
facilities  to  the  City  of  Boulder, 
Colorado,  as  part  of  its  proposed  sale  of 
the  Boulder  Project  to  that  City. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Keystone  Lessor  Genco  LLC 

(Docket  No.  EGOO- 182-000] 

Take  notice  that  on  June  26.  2000, 
Keystone  Lessor  Genco  LLC  (Keystone 
Lessor  or  Applicant)  tendered  for  filing 
an  application  for  a  determination  of 
exempt  wholesale  generator  status, 
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pursuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  (PUHCA),  15  U.S.C. 
79z-5a  (1994),  and  Subchapter  T,  Part 
365  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  part  365. 

Keystone  Lessor  is  a  Delaware  limited 
liability  company.  Keystone  Lessor  will 
own  an  undivided  interest  in  a 
generating  facility  in  Pennsylvania, 
which  IS  an  eligible  facility.  Keystone 
Lessor  will  lease  under  a  net  lease  its 
undivided  interest  in  the  eligible  facility 
to  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  LLC,  an  exempt  wholesale 
generator. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Shawville  Lessor  Genco  LLC 

(Docket  No.  EGOO-183-OOOj 

Take  notice  that  on  June  26,  2000, 
Shawville  Lessor  Genco  LLC  (Shawville 
Lessor  or  Applicant)  tendered  for  filing 
an  application  for  a  determination  of 
exempt  wholesale  generator  status, 
pursuant  to  Section  32(a)(1)  of  the 
Public  Litilitv  Holding  Company  Act  of 
1935,  as  amended,  (PUHCA),  15  U.S.C. 
79z-5a  (1994),  and  Subchapter  T,  Part 
365  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  part  365. 
I        Shawville  Lessor  is  a  Delaware 
limited  liability  companv  Shawville 
Lessor  will  own  an  interest  in  an 
eligible  facility  in  Pennsylvania. 
Shawville  Lessor  will  lease  under  a  net 
lease  its  interest  in  the  eligible  facility 
to  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  LLC.  an  exempt  wholesale 
generator. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5,  Conemaugh  Lessor  Genco  LLC 
[Docket  No.  EGOO-1 84-000] 

Take  notice  that  on  June  26,  2000, 
Conemaugh  Lessor  Genco  LLC 
(Conemaugh  Lessor  or  Applicant) 
tendered  for  filing  an  application  for  a 
determination  of  exempt  wholesale 
generator  status,  pursuant  to  Section 
'32(a)(1)  of  the  Public  Utility  Holding 
Companv  Act  of  1935,  as  amended, 
(PUHCA),  15  use.  79z-5a  (1994),  and 
Subchapter  T,  Part  365  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  part  365 

Conemaugh  Lessor  is  a  Delaware 
limited  liability  company.  Conemaugh 


Lessor  will  own  an  undivided  interest 
in  a  generating  facility  in  Peimsylvania, 
which  is  an  eligible  facility,  Conemaugh 
Lessor  will  lease  under  a  net  lease  its 
undivided  interest  in  the  eligible  facility 
to  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  LLC,  an  exempt  wholesale 
generator. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  El  Paso  Electric  Companv.  El  Paso 
Electric  Generating  (Companv.  HI  Paso 
Transmission  and  Distribution 
Company 

[Docket  No.  ESOO-46-OOOl 

Take  notice  that  on  June  16,  2000,  El 
Paso  Electric  Company,  El  Paso  Electric 
Generating  Company,  and  El  Paso 
Transmission  and  Distribution 
Company  (AppHcants)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  for  El  Paso  Transmission 
and  Distribution  Company  to  issue 
1 .000  shares  of  common  stock,  assume 
First  Mortgage  Bonds,  and  to  engage  in 
certain  other  securities  transactions 
necessar\'  to  effectuate  a  corporate 
reorganization. 

Applicants  also  request  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
of  18  CFR  34,2. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

(Docket  No.  EROO-2 13 2-001) 

Take  notice  that  on  June  22,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  a  compliance  Intercoimection  and 
Operating  Agreement  with  Calcasieu 
Power,  LLC,  in  accordance  with  the 
Commission's  order  in  Entergy  Services, 
Inc.,  91  FERC  Ij  61,234  (2000). 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  .\llegheny  Energy  Ser\'ice 
Corporation,  on  behalf  of  Allegheny 
Energy'  Supply  Company,  LLC 

[Docket  Nos.  ER0O-2b45-0O0,  EROO-2651- 
000] 

Take  notice  that  on  June  22,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy-  Supply 
Company.  LLC  tendered  for  filing  a 
request  to  withdraw  Market  Rate  Tariff 
Service  Agreement  Nos,  68  and  69  filed 
at  the  above  dockets. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 


Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-2922-000] 

Take  notice  that  on  June  22,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Letter  of  Termination  of  the  Service 
Agreement  between  Virginia  Electric 
and  Power  Company  and  K  N 
Marketing,  Inc.  dated  July  8,  1996  and 
approved  by  the  FERC  in  a  letter  order 
on  August  23,  1996  in  Docket  No.  ER96- 
2511-000. 

Virginia  Power  requests  that  the  Letter 
of  Termination  be  designated  as  First 
Revised  Service  Agreement  No.  65 
imder  FERC  Electric  Tariff.  Original 
Volume  No.  4.  Virginia  Power  also 
respectfully  requests  an  effective  date  of 
the  termination  of  the  Service 
Agreement  of  August  22,  2000,  which  is 
sixty  (60)  days  from  the  date  of  filing  of 
the  Letter  of  Termination. 

Copies  of  the  filing  were  served  upon 
K  N  Marketing,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-2923-000) 

Take  notice  that  on  Jime  22,  2000, 
Pacific  Gas  and  Electric  Company 
(PGandE  Company),  tendered  for  filing 
the  Emergency  Service  Agreement 
between  Pacific  Gas  and  Electric 
Company  and  City  and  Coimty  of  San 
Francisco  (CCSF).This  Agreement  is 
intended  to  facilitate  CCSF's  supplying 
of  excess  energy  to  the  California 
Independent  System  Operator  (CAISO) 
to  support  reliability  of  the  electric  grid 
in  California  this  summer.  Under  this 
Agreement.  PGandE  Company  may  relay 
information  from  CCSF  to  the  CAISO 
regarding  availability  of  excess  energy 
ahead  of  the  operating  day  and  pass 
through  payments  from  CAISO  to  CCSF. 
PGandE  Company  has  requested  certain 
waivers. 

Copies  of  this  filing  have  been  served 
upon  City,  the  CAISO.  the  California 
Electricity  Oversight  Board,  the  CPUC 
and  the  Service  List  for  Docket  No. 
ELOO-75-000. 
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f^uinment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Green  Valley  Hydro,  LLC 

[Docket  No.  EROO-2924-OOOl 

Take  notice  that  on  June  22,  2000, 
Green  Valley  Hydro,  LLC  (Green 
Valley),  tendered  for  filing  a  market  rate 
tariff  of  general  applicability  under 
which  it  proposes  to  sell  capacity  and 
energy  at  market-based  rates  all  as  more 
fully  described  in  the  appUcation. 

Green  Valley  requests  an  effective 
date  no  later  than  July  1 .  2000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

IDocket  No.  EROO-2925-OOOl 

Take  notice  that  on  June  22.  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  four  Non- 
Firm  Transmission  Service  Agreements 
with  LSP-Nelson  Energy,  LLC  (LSPN), 
LSP-Kendall  Energy,  LLC  (LSPK),  Split 
Rock  Energy  LLC  (SRE),  and  OGE 
Energy  Resources,  Inc.  (OGE),  and  eight 
Short-Term  Firm  Transmission  Service 
Agreements  with  LSPN,  LSPK,  SRE, 
OGE,  Delmarva  Power  and  Light 
Company  (DPL),  Northern  Indiana 
Public  Service  Company  (NIPS), 
Constellation  Power  Source,  Inc.  (GPS), 
and  MidAmerican  Energy  Company 
(MEC)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  that  the  Commission 
substitute  the  Agreement  with  NIPS  for 
the  unexecuted  agreement  previously 
filed  under  the  OATT  in  Docket  No. 
EROO-2564-000  on  May  22.  2000. 
ComEd  requests  that  the  Commission 
substitute  the  Agreement  with  GPS  for 
the  unexecuted  agreement  previously 
filed  under  the  OATT  in  Docket  No. 
EROO-2260-000  on  April  21,  2000. 
ComEd  requests  that  the  Commission 
substitute  the  Agreement  with  MEC  for 
the  unexecuted  agreement  previously 
filed  under  the  OATT  in  Docket  No. 
ER00-253&-O00  on  May  18,  2000. 

ComEd  requests  an  effective  date  of 
June  22,  2000.  for  the  non-firm 
agreements  with  LSPN.  LSPK  and  SRE. 
ComEd  requests  an  effective  date  of 
April  10,  2000,  for  the  non-firm 


agreement  with  OGE  to  coincide  with 
the  first  day  of  service  to  OGE  under 
this  Agreement.  ComEd  requests  an 
effective  date  of  June  22,  2000  for  the 
short-term  firm  agreements  with  LSPN, 
LSPK,  SRE,  and  OGE,  and  an  effective 
date  of  June  1,  2000,  for  the  agreement 
with  DPL,  and  accordingly,  seeks  waiver 
of  the  Conuuission's  notice 
requirements. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kentucky  Utilities  Company/ 
Louisville  Gas  and  Electric  Company 

(Docket  No.  EROO-2926-OOOl 

Take  notice  thai  on  Jime  22,  2000. 
Kentucky  Utilities  Company/Louisville 
Gas  and  Electric  Company  (KU/LG&E), 
220  West  Main  Street,  Louisville, 
Kentucky  40202,  tendered  for  filing 
with  the  Commission  a  notice  that  KU/ 
LG&E  will  explicitly  incorporate  the 
revised  transmission  loading  relief 
(TLR)  procedures  developed  by  the 
North  American  Electric  Reliability 
Coimcil  (NERC)  and  approved  by  the 
Commission  in  Docket  No.  EROO-1666- 
000,  as  part  of  its  Open  Access 
Transmission  Tariff  and  Joint  Open 
Access  Transmission  Tariff. 

Comment  date;  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EROO-2927-OOOj 

Take  notice  that  on  June  22.  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  changes  to  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff)  and  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Interconnection,  L.L.C,  modifying  how 
PJM  will  distribute  accumulated  excess 
congestion  charges. 

Copies  of  this  filing  were  served  upon 
all  members  of  PJM  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-2928-OOOl 

Take  notice  that  on  June  22,  2000, 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service, 
establishing  The  Legacy  Energy  Group, 
LLC  as  a  point-to-point  Transmission 
Customer  under  the  terms  of  the  Alliant 
Energy  Corporate  Services,  Inc., 
transmission  tariff. 


Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of  June 

15.  2000,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date;  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

[Docket  No.  EROO-2929-OOOl 

Take  notice  that  on  June  22,  2000, 
Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Louisiana.  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Vulcan  Chemical 
(Vulcan),  and  a  Generator  Imbalance 
Agreement  with  Vulcan. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc. 

[Docket  No.  EROO-2930-OOOl 

Take  notice  that  on  June  22,  2000, 
Entergy  Services,  Inc..  on  behalf  of 
Entergy  Mississippi,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  MissChem  Nitrogen, 
L.L.C.  (MissChem),  and  a  Generator 
Imbalance  Agreement  with  MissChem. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-2931-OOOl 

Take  notice  that  on  June  22,  2000, 
American  Electric  Power  Service 
Corporation  (AEPSC),  as  agent  for  the 
operating  utility  subsidiaries  of 
American  Electric  Power  Company,  Inc., 
tendered  service  agreements  under 
which  British  Coliunbia  Power 
Exchange  Corporation  (BC  Power)  will 
take  service  under  the  AEPSC  Open 
Access  Transmission  Service  Tariff. 

AEPSC  requests  a  May  23,  2000 
effective  date  for  the  agreements. 
Accordingly,  AEPSC  requests  waiver  of 
the  Commission's  notice  requirements. 

AEPSC  states  that  a  copy  of  this  filing 
has  been  served  on  BC  Power  and  on 
affected  state  utility  commissions. 

Comment  date:  July  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
2042b,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

U<i\  id  P   Boergers, 

Secretary. 

|FR  Doc.  00-17164  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   RP98-52-~000; 

Williams  Gas  Pipelines  Central,  Inc; 
Notice  of  New  Location  for  Informal 
Settlement  Conference 

June  30,  2000. 

The  informal  settlement  conference 
scheduled  for  July  1 1 ,  2000.  in  the 
above-captioned  docket  has  been 
relocated.  The  new  location  for  the 
informal  settlement  conference  is  the 
Andy  Kirk  Conference  Room,  3rd  floor, 
Kansas  City  Marriot  Downtown,  200 
West  12th  Street,  Kansas  City,  Missouri 
64105.  The  informal  settlement 
conference  will  begin  at  9:30  a.m. 

All  interested  parties  in  the  above 
dockets  are  requested  to  attend  the 
informal  settlement  conference.  If  a 
party  has  any  questions  respecting  the 
conference,  please  call  Richard  Miles, 
the  Director  of  the  Dispute  Resolution 
Service.  His  telephone  number  is  1  877 
FERC  ADR  (337-2237)  or  202-208-0702 
and  his  e-mail  address  is 
richard.miles@ferc.fed.  us. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-17212  Filed  7-6-O0:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTf^ENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 


[Docket  Nc    =!M98-1-000] 

Regulations  Governing  Off  the-Recc--; 
Communications,  Public  Motice 

June  30,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.220(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record  . 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e){l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://wvvrw.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CPOO-36-000,  6-6-00.  James  R. 
Hartwig 

2.  CPOO-14-000,  5-26-00,  Todd  Potas 


3.  CPOO-14-000,  6-16-00,  Todd  Potas 

David  P.  Boergers, 

Secretar}- 

[FR  Doc.  00-17171  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


E  N  V  R  0  N  M  ENT AL  PROTECTION 
AGENCY 

[CO-001-0039;  FRL-6731-3] 

Aaeauacy  Staius  of  Submitted  State 
implementation  P'ansfor 
Transportation  Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy 

determination. 

summary:  hi  this  document,  EPA  is 
notifying  the  public  that  u  e  have  found 
that  the  motor  vehicle  emissions 
budgets  in  the  submitted  Denver  ozone 
maintenance  plan  are  inadequate  for 
conformity  purposes.  On  March  2,  1999, 
the  D.C.  Circuit  Court  ruled  that 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  foimd  them  adequate. 
As  a  result  of  our  finding,  the  Denver 
Regional  Council  of  Govermnents  and 
the  U.S.  Department  of  Transportation 
caimot  use  the  motor  vehicle  emissions 
budgets  from  the  submitted  Denver 
ozone  maintenance  plan  for  future 
conformity  determinations. 
DATES:  This  document  is  effective  July 
24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  &  Radiation  Program  (8P-AR), 
United  States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466,  ph. 
(303)  312-6479.  The  letter  docimienting 
our  finding  is  available  at  EPA's 
conformity  website:  http:// 
wwrw.epa.gov/oms/transp/conform/ 
adequacy.htm. 

SUPPLEMENTARY  INFORMATION:  Today's 
notice  is  simply  an  announcement  of  a 
finding  that  we  have  already  made.  EPA 
Region  8  sent  a  letter  to  the  Colorado 
Air  Pollution  Control  Division  on  Jime 
19,  2000  stating  that  the  motor  vehicle 
emissions  budgets  in  the  submitted 
Denver  ozone  maintenance  plan  are 
inadequate.  This  finding  has  also  been 
announced  on  EPA's  conformity 
website:  http://www.epa.gov/oms/ 
transp/conform/adequacy.htm. 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
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establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved,  and  vice  versa. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  26,  2000. 
Rebecca  W.  Hanmer, 

Acting  Regional  Administrator.  Region  VIII. 
[FR  Doc.  00-17191  Filed  7-6-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 

AGENCY 

[ER-FRL-6608-8] 

Environmental  Impact  Statement; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 

Statements 

Filed  June  26,  2000  Through  June  30, 
2000. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  000219,  Final  EIS,  FHW,  MO, 
MO-50/West-Central  Corridor 
Location  Study.  Transportation 
Improvements,  Sedalia  to  St.  Martins, 
Pettis,  Cooper,  Morgan  and  Moniteau 
and  Cole  Counties,  MO,  Due:  August 
07,  2000,  Contact:  Don  Neumann 
(573)  636-7104. 

EIS  No.  000220.  Final  EIS,  COE,  ID,  OH, 
KY,  John  T.  Myers  and  Greenup  Lock 
Improvements,  To  Alleviate 
Commercial  Navigation  Traffic 
Congestion,  Ohio  River  Mainstem 
Systems  Study,  (ORMSS).  Interim 
Feasibility  Report,  Indiana,  Kentucky 
and  Ohio,  Due:  August  07,  2000, 
Contact:  Veronica  Rife  (502)  625- 
7034. 


EIS  No.  000221,  Draft  EIS,  BLM,  WY, 
Jack  Morrow  Hills  Coordinated 
Activity  Plan,  Implementation,  Rock 
Springs,  Portions  of  Sweetwater, 
Fremont  and  Subelette  Counties,  WY, 
Due:  October  05,  2000.  Contact;  Renee 
Dana  (307) 352-0256. 

EIS  No.  000222,  Final  EIS,  NFS,  CA, 
Merced  Wild  and  Scenic  River 
Comprehensive  Management  Plan, 
Implementation,  Yosemite  National 
Park  and  the  EL  Portal  Administrative 
Site,  Tuolumne,  Merced,  Mono, 
Mariposa  and  Madera  Counties,  CA, 
Due:  August  07,  2000,  Contact:  Alan 
Schmierer  (415)  427-1441. 

EIS  No.  000223,  Draft  EIS,  COE,  CA, 
Murrieta  Creek  Flood  Control  and 
Protection,  Implementation,  Riverside 
County,  CA,  Due:  August  21.  2000, 
Contact:  Timothy  Smith  (213)  452- 
3854. 

EIS  No.  000224,  Final  EIS.  TVA,  TN, 
Tim  Ford  Reservoir  Land 
Management  and  Disposition  Plan 
Implementation,  Tim  Ford  Reservoir. 
Franklin  and  Moore  Counties.  TN. 
Due:  August  07.  2000.  Contact:  Helen 
Rucker  (256)  386-3435. 

EIS  No.  000225,  Draft  EIS.  COE.  CA, 
Rancho  Palos  Verdes  Restoration 
Project.  Implementation,  City  of 
Rancho  Palos  Verdes,  Los  Angeles 
County,  CA,  Due:  August  21,  2000, 
Contact:  Mr.  Rey  Farve  (213)  452- 
3864. 

EIS  No.  000226,  Final  EIS,  TVA.  TN, 
Tellico  Reservoir  Land  Management 
Plan,  Implementation  of  Seven 
Mainstream  and  Two  Tributary 
Reservoirs.  Blount,  Loudon  and 
Monroe,  Tn,  Due:  August  07,  2000, 
Contact:  Cheryl  Ward  (865)  632-1531. 

EIS  No.  000227,  Final  EIS.  TVA.  MS. 
Union  County  Multipurpose 
Reservoir/Other  Water  Supply 
Alternatives  Project.  To  Provide  an 
Adequate  and  Reliable  Water  Supply, 
COE  Section  404  Permit  and  NPDES 
Permit.  City  of  New  Alban,  Union 
County.  MS.  Due:  August  07,  2000, 
Contact:  Charles  P.  Nicholson  (865) 
632-3582. 

EIS  No.  000228.  Draft  EIS.  NFS.  CA. 
Anacapa  Island  Restoration  Project. 
Implementation  Implementation. 
Channel  Islands  National  Park. 
Ventura  County,  CA,  Diie:  September 
05.  2000.  Contact:  Alan  Schmierer 
(415)427-1441. 

EIS  No.  000229,  Final  EIS,  FHW,  WV. 
King  Coal  Highway  Project 
Construction,  from  the  vicinity  of 
Williamson  to  the  vicinity  of 
Bluefield.  COE  Section  404  Permit. 
Mango,  McDowell  Mercer,  and 
Wyoming  Counties,  WV,  Due:  August 
14,  2000,  Contact;  Thomas  J.  Smith 
(304) 347-5928. 


EIS  No.  000230,  Draft  Supplement, 
NO  A,  Tortugas  Marine  Reserves 
Fishery  Management  Plans 
Establishment,  in  Seven  Fisheries  in 
the  Gulf  of  Mexico,  Due:  August  21. 
2000.  Contact:  James  Weaver 
(727)570-5305. 

Amendment  Notices 

EIS  No.  200206.  Final  EIS.  NCP.  VA, 
DC,  MD,  Adoption — Woodrow  Wilson 
Bridge  Replacement,  I-95/I-495  From 
West  of  Telegraph  Road  to  East  of  MD 
Routes  210,  City  of  Alexandria  and 
Fairfax  County.  VA;  Prince  George's 
County,  MD  and  DC,  Due:  July  31, 
2000,  Contact;  Eugene  Keller  (202) 
482-7251. 

U.S.  National  Capital  Planning 
Commission  (NCPC)  has  adopted  certain 
portion  of  the  Department  of 
Transportation's  Federal  Highway 
Administration  FEIS  #970356  filed  9-5- 
97  and  FSEIS  #000127  filed  4-20-00. 
NCPC  was  not  a  Cooperating  Agency  for 
the  above  final  EIS.  Recirculation  of  the 
document  Section  1506.3(b)  of  the 
Council  is  necessary  under  on 
Environmental  Quality  Regulations. 

Dated:  July  3,  2000. 
Joseph  C.  Montgomery. 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  00-17271  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6608-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14.  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-AFS-L36113-WA  Rating 
EC2.  Upper  Charley  Subwatershed 
Ecosystem  Restoration  Projects, 
Implementation,  Pomeroy  Ranger 
District,  Umatilla  National  Forest, 
Garfield  County,  WA. 

Umatilla  National  Forest,  Garfield 
County.  WA. 
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Summary:  EPA  expressed 
environmental  concerns  with  potential 
adverse  impacts  to  fish  and  wildlife 
populations,  including  big  g£une  and  air 
quality  within  and  surrounding  the 
analysis  area.  The  final  EIS  should 
supply  information  on  existing  air 
quality  and  an  analysis  of  projected  air 
quality  impacts. 

ERP  No.  D-AFS-L61223-OR  Rating 
EC2,  Mt.  Ashland  Ski  Area  Expansion, 
Implementation,  Ashland  Ranger 
District.  Rogue  River  National  Forest 
and  Scott  River  Ranger  District,  Klamath 
National  Forest,  [ackson  County,  OR. 
Summary-:  EPA  expressed  concerns 
with  the  purpose  and  need,  range  of 
alternatives  and  potential  impacts  to 
water  quality,  especially  Riparian 
Reserves,  and  sensitive  plants.  EPA  also 
commented  on  the  mitigation  and 
monitormg  plans,  skier  demand,  and 
transportation  options. 

ERP  No.  D-AFS-L65350  -ID  Rating 
EC2,  JJ  (Jerry  Johnson)  Ecosystem 
Restoration  Project,  Ranger  District 
(Powell),  Idaho  County,  ID. 
1 1        Summary:  EPA  expressed 

environmental  concerns  regarding 
potential  adverse  impacts  of 
concentrated  tree  removal,  especially 
old  growth,  and  disturbing  highly 
unstable  terrain  increasing  the  risk  of 
sediment  delivery  to  streams.  EPA 
requests  that  the  final  EIS  further 
address  the  ecological  impacts, 
especially  cumulative  effects, 
monitoring  and  CWA  Section  303(d) 
listed  waters. 

ERP  No.  D-AFS-L65355-ID  Rating 
EC2  Summary:  EPA  expressed 
envirormiental  concerns  with  entry  into 
the  Sheep  Gulch  Roadless  Area  and 
potential  adverse  impacts  to  water 
quahty,  fish  and  wildlife.  The  final  EIS 
should  clarif}'  how  the  proposed  road 
treatments  will  restore  soils  and 
hydrologic  function,  as  well  as  impacts 
fi-om  OHVs  and  information  on 
landslide  events  in  the  project  area. 

ERP  No.  D-BLM-L65347-00  Rating 
EC2,  Cascade  Siskiyou  Ecological 
Emphasis  Area  Management  Plan,  To 
Maintain.  Protect.  Restore  or  Enhance 
the  Ecological  Processes,  Planning  Area 
for  Designation  as  a  National  Monument 
by  the  President,  .OR  and  CA. 

Summon-:  EP.^  expressed  concerns 
about  potential  adverse  impacts  from 
grazing  and  QHV  use  on  water  quality, 
soils,  sensitive  plants  and  wildlife. 
especially  in  non-designated  areas. 

ERP  No.  D-SFW-K6401 9-NV  Rating 
EC2.  Stillwater  National  Wildlife  Refiige 
Complex  Comprehensive  Conservation 
Plan  and  Boundary  Revision, 
Implementation.  Churchill  and  Washoe 
Counties,  NV. 


Summary:  While  EPA  supported  the 
preferred  alternative,  the  preferred 
alternative  did  not  express  concerns 
with  the  water  quality  of  inflows  and 
management  options  to  help  ensure  that 
water  entering  the  wetlands  is  of 
sufficient  quality  to  meet  water  quality 
standards  and  protect  beneficial  uses. 
EPA  urged  the  Service  to  commit  to 
implementation  of  mitigation  measures, 
monitoring,  and  adaptive  management. 

ERP  No.  DS-AFS-J65268-CO  Rating 
E02,  Legislative— DSEIS— North  Fork  of 
the  South  Platte  Rivers  Wild  and  Scenic 
River  Study  for  the  Designation  or  Non- 
Designation  into  the  National  Wild  and 
Scenic  Rivers  System,  Pike  and  San 
Isabel  National  Forests,  Comache  and 
Cimarron  National  Grasslands,  Douglas, 
Jefferson,  Park  and  Teller  Counties,  Co. 

Summary:  EPA  expressed 
environmental  objections  with  the 
selection  of  the  "not  suitable" 
alternative,  lack  of  implementing 
documents,  and  absence  of  protection 
for  recognized  attributes  of  the  North 
Fork. 

Final  EISs 

ERP  No.  F-AFS-K65345-CA  Pendola 
Fire  Restoration  Project, 
Implementation,  Tahoe  National  Forest, 
Downieville  Ranger  District,  Yuba 
Coimty,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NPS-L65331-WA 
Whitman  Mission  National  Historic 
Site,  General  Management  Plan, . 
Development  Concept  Plan, 
Implementation,  Walla  Walla  Coimty, 
WA. 

Summary:  EPA  expressed  lack  of 
objections  with  the  proposed  action. 

ERP  No.  F-SFW-K0505&-CA  High 
Desert  Power  Project,  Construction  and 
Operation,  A  Combined-Cycle  Natural 
Gas-Fueled  Electrical  Generation  Power 
Planet,  Approval  of  Incidental  Taking 
Authorization  under  Sections  7  and  10 
of  the  Federal  ESA,  San  Bernardino 
County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  July  3,  2000. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities 

(PR  Doc.  00-17272  Filed  7-6-00;  8:45  amj 

BILUNQCODE  tSeOSO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6731-1] 

Tectinlcal  Workshop  on  Issues 
Associated  With  Considering 
Developmental  Changes  In  Behavior 
and  Anatomy  When  Assessing 
Exposure  to  Children 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Meeting. 


summary:  EPA  is  announcing  that  ERG, 
a  contractor  to  EPA's  Risk  Assessment 
Fonun,  is  organizing,  convening,  and 
conducting  a  workshop  for  external 
scientific  peer  consultation  on  issues 
related  to  the  assessment  of  childhood 
exposure.  The  workshop  is  being  held  to 
discuss  issues  associated  with  how  to 
consider  important  dev  lopmental 
changes  in  behavior  ai  d  anatomy  when 
assessing  the  exposure  of  children  to 
environmental  contaminants. 
DATES:  The  workshop  will  be  held  from 
8:30  a.m.  to  5  p.m.  on  Wednesday,  July 
26,  2000  and  from  8  a.m.  to  4  p.m.  on 
Thursday,  July  27,  2000. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Holiday  Inn  on  the  Hill,  415  New 
Jersey  Avenue,  NW.,  Washington,  DC. 
Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  will  convene  and  facihtate 
the  workshop.  To  register  to  attend  the 
workshop  as  an  observer,  contact 
Eastern  Research  Grftup,  Inc.,  Tel:  (781) 
674-7374,  or  visit  their  HomePage  at 
http://www.erg.com/conf/epa.htm  by 
July  19,  2000.  Space  is  limited  so  please 
register  early. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
workshop  on  age  groups  for  assessing 
exposure  to  children  please  contact 
Steven  Knott,  U.S.  EPA  Office  of 
Research  and  Development  (8601-D), 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Telephone  (202) 
564-3359. 

SUPPLEMENTARY  INFORMATION:  The  1993 
National  Academy  of  Sciences  (NAS) 
report  "Pesticides  in  the  Diets  of  Infants 
and  Children"  highlights  important 
differences  between  children  and  adults 
with  respect  to  risks  posed  by 
pesticides.  Some  of  the  principles  in  the 
NAS  report  provided  the  foundation  for 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  and  the  President's  Executive 
Order  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risk.  FQPA  requires  the 
consideration  of  aggregate  exposure  to 
children  when  establishing  pesticide 
tolerances  (legal  limits  for  residues  in 
food).  Executive  Order  13045  broadens 


41984 


Federal  Rpijister/Vol.  65,  No.  131 /Friday,  July  7,  2000/Notices 


consideration  of  impacts  on  children  by 
stating  that  "each  Federal  agency:  shall 
ensure  that  its  policies,  progrcims, 
activities,  and  standards  address 
disproportionate  risks  to  children  that 
result  from  environmental  health  risks 
or  safety  risks."  Many  of  the  comments 
the  EPA  received  on  the  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  relate  to  the 
implementation  of  Executive  Order 
13045.  In  response  to  these  comments 
and  regulatory  initiatives,  EPA  has  been 
investigating  ways  to  improve  Agency 
risk  assessments  for  children. 

An  Agency  workgroup  convened 
under  the  auspices  of  the  Risk 
Assessment  Forum  has  been  exploring 
children's  exposure  assessment  issues. 
This  workgroup  has  concluded  that  a 
major  issue  facing  Agency  assessors  is 
how  to  consider  age  related  changes  in 
behavior  and  physiology  when 
preparing  exposure  assessments  for 
children.  Children's  behavior  changes 
over  time  in  ways  that  can  have  an 
important  impact  on  exposure.  Further, 
children's  physiology  changes  over  time 
in  ways  tliat  can  impact  both  their 
exposures  and  their  susceptibility  to 
certain  health  effects.  There  are  two 
aspects  to  these  physiological  changes. 
First,  there  are  anatomical  changes 
resulting  from  physical  growth.  Second, 
there  are  changes  in  pharmacokinetics 
and  pharmacodynamics  which  affect  the 
absorption,  distribution,  excretion  and 
effects  of  environmental  contaminants. 
The  Agency  is  examining  the 
pharmacokinetic/pharmacodynamic 
changes  in  children  through  other 
efforts  and  future  meetings  on  this  topic 
are  anticipated.  This  ERG  hosted 
workshop  will  focus  on  incorporating 
age  related  changes  in  behavior  and 
anatomy  into  Agency  exposure 
assessments. 

Dated:  June  29.  2000. 
George  W.  Alapas, 

Acting  Director.  National  Center  for 

■Environmental  Assessment. 

IFR  Doc  00-17189  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  8560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

fPF-940;  FRL-6556-8] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
A^.'ncy  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-940,  must  be 
received  on  or  before  August  7,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  nimiber 
PF-940  in  the  subject  line  on  the  first 
page  of  vour  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Linda  HoUis,  Biopesticides  and 
Pollution  Prevention"  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  308-8733;  e-mail  address: 
hollis.linda@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 

NAICS 

Examples  of  poten- 

egories 

codes 

tially  affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

- 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  information 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
940.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA^  it  is 
imperative  that  you  identify  docket 
control  number  PF-940  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
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Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-940.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  23,  2000. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

Pursuant  to  section  408(d)(2)(A){i)  of 
the  FFDCA,  as  amended,  AgriVir,  LLC 
has  submitted  the  following  summary  of 
information,  data,  and  argimients  in 
support  of  their  pesticide  petition.  This 
sunimar\'  was  prepared  by  AgriVir,  LLC 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
simmiary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

AgriVir,  LLC 

OF6113 

EPA  has  received  a  pesticide  petition 
0F6113  fi-om  AgriVir,  LLC,  1625  K 
Street,  NW.,  Washington  DC  20006, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  estabHsh  an 


exemption  from  the  requirement  of  a 
tolerance  for  the  microbial  pesticide  in 
or  on  Indian  Meal  Moth  Granulosis 
Virus  commodity. 

A.  Product  Name  and  Proposed  Use 
Practices 

The  product  which  contains  the 
microbial  pest  control  agent  which  is 
the  subject  of  the  present  petition  for  a 
tolerance  exemption  is  "FruitGuard-V" 
or  "NutGuard-V"  (these  are  alternate 
names  for  the  same  product).  This 
product  is  a  biological  insecticide 
intended  to  control  Indian  meal  moth,  a 
serious  pest  of  various  stored 
commodities.  The  product  will  be  used 
as  a  protectant  for  stored,  dry 
commodities  such  as  dried  fruits,  and 
nuts,  and  for  crack  treatment  of  facilities 
where  such  conmiodities  are  handled. 

The  Indian  meal  moth  (IMM),  is  a 
serious  cosmopolitan  pest  of  dried 
commodities.  Infestation  can  occur  at 
any  time  from  harvest  to  eventual 
consimiption  of  the  commodity.  IMM  is 
estimated  to  be  responsible  for 
approximately  90%  of  the  damage  done 
to  dried  fruits  and  nuts  in  storage..  In 
facilities  where  these  types  of 
commodities  are  handled,  fragments 
and  other  debris  from  the  commodities 
get  into  cracks,  crevices,  and  other 
places  and  IMM  propagates  on  this 
material.  This  establishes  a  general 
infestation  and  reservoir  for  the  Indian 
meal  moth  in  such  facilities. 

Control  of  IMM  by  FruitGuard-V/ 
NutGuard-V  is  by  means  of  a  naturally 
occurring  microbial  pest  control  agent 
(MPCA)  which  is  contained  in  the 
product.  This  MPCA  is  a  granulosis 
virus  (GV)  which  infects  the  larvae  of 
the  IMM.  This  virus  is,  thus,  designated 
as  Indian  Meal  Moth  Granulosis  Virus 
(IMMGV).  The  IMMGV  contained  in 
NutGuard-V/FruitGuard-V  is  a  naturally 
occiurring  isolate  of  the  IMMGV  and  has 
not  been  genetically  modified. 

In  FruitGuard-V/NutGuard-V,  the 
amount  of  IMMGV  (the  MPCA  ion  in  the 
product)  is  very  small  in  terms  of  weight 
percent.  The  bulk  of  the  product  is,  in 
fact,  milled  wheat  bran  (96%  * )  and 
brewers  yeast  (ca.  3%)  to  which  have 
been  added  some  vitamins  (0.1%)  and 
antioxidants  (0.4%).  All  of  these  carrier 
ingredients  are  either  OPP  List  4A 
inerts^  are  tolerance  exempted  under  40 
CFR  180.1001,  and/or  are  generally 
recognized  as  safe  (GRAS)  or  otherwise 
approved  for  direct  food  use  imder  21 


'  Per  U.S.  EPA/OPP:  "Ust  4A  inert  ingredients  are 
considered  to  be  minimal  risk  inert  ingredients.  List 
4A  is  generally  reserved  for  those  substances  that 
are  common  foods  or  substances  that  are  ubiquitous 
in  nature  and  are  not  expected  to  present  a  hazard 
to  human  health  or  the  environment." 
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CFR  part  184  section  184.1  subpart  B 
pp.446-543. 

The  product  is  produced  as  a  milled 
powder  and  has  the  physical 
appearance  of  a  coarse,  off-white  to  tan 
powder.  Due  to  the  physical 
characteristics  of  the  powder  and  of  the 
milled  wheat  bran  which  constitutes  the 
bulk  of  the  product,  this  product  does 
have  a  potential  for  producing  mild, 
temporary  eye  irritation.  This  has  been 
tested  in  an  eye  irritation  study  which 
has  been  submitted  by  AgriVir  in 
support  of  this  application.  The 
product's  labeling,  therefore,  carries  a 
warning  in  regard  to  eye  irritation 
potential. 

1 .  The  product  can  be  applied  dry  or 
in  water  suspension.  For  the  latter,  it  is 
suspended  in  water  at  a  concentration  of 
from  2  oz  to  4  oz  per  10  gallons  of  water. 
This  provides  for  a  sprayable 
suspension. 

2.  The  proposed  application  rate  for 
dried  fruits  and  for  nuts  is  from  30 
grams  (1  oz)  to  140  grams  (5  oz) 
product/ton  of  commodity  to  be 
protected. 

3.  The  proposed  application  rate  for 
crack,  crevice,  and  surface  spot 
treatments  is  from  60  grams  (2  oz)  to  300 
grams  (10  oz)  product/100  square  feet. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  This  is  a 
microbial  pesticide  in  which  the  MPCA 
is  IMMGV.  This  is  a  naturally  occurring 
insect  virus  which  produced  a 
pathogenic  condition  termed 
"granulosis"  in  larvae  of  the  IMM.  Since 
IMMGV  cannot  be  propagated  other 
than  in  insect  larvae,  the  pesticide 
product  itself  consists  of  IMMGV  viral 
particles  contained  in  body  parts  from 
infected  larvae,  all  of  which  is  mixed  in 
with  the  wheat  bran  diet  mixture  upon 
which  the  infected  larvae  were  grown. 
The  residues  which  would  result  are: 

i.  The  infected  larval  parts  containing 
virus, 
ii.  The  wheat  bran  larval  diet  mixture. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  The  rate  of  application  for 
this  pesticide  product  is  from  1  oz  to  5 
oz  product  per  ton  of  treated 
commodity.  The  product  contains  * 
0.01%  MPCA  by  weight  (expressed  for 
this  purpose  as  viral  particles).  The 
MPCA  is  not  metabolized  in  or  on  the 
commodity  after  application.  Therefore, 
at  the  maximum  application  rate, 
maximum  MPCA  residues  will  be  * 
0.00013%  or  (=•  1.3  parts  per  biUion 
(ppb)).  At  the  lower  rate  of  application 
residues  will  be  less  than  0.26  ppb. 

3.  Analytical  method.  A  statement  of 
why  an  analytical  method  for  detecting 


and  measuring  the  levels  of  the 
pesticide  residue  are  not  needed.  No 
analytical  method  is  required  because: 

i.  This  application  is  for  a  tolerance 
exemption. 

ii.  Any  method  which  could  be 
developed  to  detect  IMMGV  at  the  very 
low  maximum  levels  noted  above  would 
be  a  molecular  biology  method  requiring 
specialized  equipment  and  procedures 
not  rfeadily  available  in  enforcement 
laboratories. 

It  is  noted  that  microbial  pet  control 
agents  which  do  not  trigger  Tier  II 
toxicology  concerns  do  not  trigger 
specific  residue  chemistry  requirements. 
A  brief  summary  of  the  identity  of  the 
microbial  pest  control  agent  IMMGV 
follows: 

AgriVir,  LLC  has  applied  to  EPA  for 
registration  of  its  microbial  pest  control 
product  "FruitGuard-V/NutGuard-V" 
(these  are  alternate  names  for  the  same 
product).  This  is  a  biological  insecticide 
intended  to  control  IMM,  a  serious  pest 
of  various  stored  commodities.  The 
IMM,  is  a  serious  cosmopolitan  pest  of 
dried  commodities.  Infestation  can 
occur  at  any  time  from  harvest  to 
eventual  consmnption  of  the 
commodity.  IMM  is  estimated  to  be 
responsible  for  approximately  90%  of 
the  damage  done  to  dried  fruits  and  nuts 
in  storage.  In  facilities  where  these  types 
of  commodities  are  handled,  fragments 
and  other  debris  from  the  commodities 
gets  into  cracks,  crevices,  and  other 
places  and  IMM  propagates  on  this 
material.  This  established  a  general 
infestation  and  reservoir  for  the  IMM  in 
such  facilities. 

Control  of  IMM  by  FruitGuard-V/ 
NutGuard-V  is  by  means  of  a  naturally 
occurring  microbial  pest  control  agent 
(or  MPCA)  which  is  contained  in  the 
product. 

The  MPCA  used  in  NutGuard-V/ 
FruitGuard-V  is  a  Gremulosis  Virus 
which  infects  the  larvae  of  the  IMM. 
This  virus  is  designated  IMMGV  in  the 
balance  of  this  sununary.  The  MPCA 
contained  in  NutGuard-V/FruitGuard-V 
is  a  natiu^lly  occurring  isolate  of  the 
IMMGV.  It  has  not  been  genetically 
modified. 

IMMGV  has  no  hosts  other  than  larvae 
of  the  IMM  and  acts  by  making  the  IMM 
larvae  sick,  rather  than  by  a  toxic 
mechanism  (i.e.,  IMMGV  does  not 
produce  any  specific  toxin  which  kills 
the  larvae).  IMM  larvae  succumb  to 
granulosis  disease  due  to  serious 
damage  to  one  of  their  major  organs  for 
storage  of  nutrients. 

The  above-cited  products  are 
equivalent  to  a  technical  grade  of 
IMMGV.  They  are  prepared  without 
isolation  of  IMMGV  and,  as  such,  the 
MPCA  which  is  the  subject  of  the 


present  petition  consists,  therefore,  of 
IMMGV  occlusion  bodies  ("viral 
particles")  and  Indian  meal  moth  larval 
parts  mixed  into  a  production  larval  diet 
containing  wheat  bran,  brewer's  yeast, 
vitamins,  methyl  paraben,  and  sorbic 
acid. 

C.  Mammahan  Toxicological  Profile 

The  mode  of  action  for  IMMGV  in  its 
host,  the  larval  stage  of  P. 
interpuncteUa .  is  pathogenic  in  nature. 
IMMGV  produces  granulosis  disease  in 
the  larvae  of  P.  interpuncteUa. 
"Granulosis"  disease  is  so  named 
because  cells  in  infected  tissue  sections, 
when  observed  under  light  microscopy, 
are  full  of  minute,  refractile  bodies 
termed  "granules."  The  initial  signs  of 
granulosis  disease  occur  several  days 
after  larval  ingestion  of  the  viral 
occlusion  bodies  and  consist  of 
sluggishness  and  loss  of  appetite.  These 
initial  signs  are  followed  by  a  change  in 
the  appearance  of  the  larvae  They  are 
normally  light  brown  and  semilucent, 
but  when  infected  become  opaque  and 
white.  This  change  is  the  result  of  the 
massive  accumulation  of  viral  occlusion 
bodies  in  the  fat  body  of  the  infected 
larva.  The  fat  body  is  the  site  of 
intermediary  metabolism  in  these  larvae 
and  it  is  in  the  fat  body  that  fat.  protein. 
and  glycogen  are  primarily  stored.  The 
pathogenicity  of  IMMGV  to  the  larva 
results  from  the  mode  of  viral  release 
from  cells  of  the  fat  body.  This  release 
occurs  by  rupture  of  the  cells  of  the  fat 
body,  thereby  leading  to  degeneration 
and  necrosis  of  the  fat  body  and, 
ultimately,  death  of  the  infected  larva. 
The  mode  of  action  is  distinct  from  a 
toxicity  based  mode  of  action.  That  is, 
unlike  some  microbial  pest  control 
agents  which  produce  endo-toxins  or 
exo-toxins  which  act  to  kill  the  target 
pest,  IMMGV  produces  no  toxins  as  part 
of  its  mode  of  action. 

IMMGV  is  a  member  of  the  class  of 
insect  viruses  knowTi  as  baculoviruses. 
There  are  two  known  types  of 
baculoviruses:  polyhedrosis  viruses  and 
granulosis  viruses.  There  is  currently  no 
baculovirus  known  to  infect  or  replicate 
in  any  vertebrate  host.  Among 
invertebrates,  IMMGV  itself  has  no 
known  host  other  than  larvae  of  P. 
interpuncteUa  and  has  been  shown  not 
to  cross-infect  lepidopteran  or  other 
insects  other  than  P.  interpuncteUa. 

A  number  of  studies  on  the  toxicity  of 
baculoviruses.  inclusive  of  granulosis 
viruses,  to  animals  have  shown  that 
these  agents  produced  no  effects  on 
overall  health,  gross  or  micro  pathology, 
hematology,  clinical  chemistry,  and 
antibody  stimulation  occur  in  test 
animals  when  exposure  is  by  the  oral, 
dermal,  inhalation,  and  injection  routes 


of  exposure  and  either  single  exposure 
or  repeated  exposure.  These  studies 
have  been  published  in  the  open 
literature  and  were  submitted  as  part  of 
AgriVir.  LLC's  petition. 

Cell  culture  studies  (submitted  by 
AgriVir  as  part  of  its  submission)  have 
shown  that  IMMGV  which  is  actively 
infective  and  pathogenic  to  IMM  larva, 
does  not  produce  cytotoxicity  in  nor 
does  it  replicate  in  or  produce 
pathogenicity  in  human  embryonic  lung 
cells,  human  embryonic  skin  cells,  and 
monkey  kidney  cells.  These  cell  lines 
are  relevant  to  the  safety  assessment  of 
IMMGV  with  regard  to  hazard  potential 
to  humans  and  domestic  animals 
because  the  first  two  (lung  and  skin) 
represent  tissues  which  would  be  the 
first  points  of  contact  with/attack  by 
IMMGV  and  the  renal  line  is  a 
representative  of  an  organ  which  can 
receive  parenteral  exposure  and  which 
can  easily  harbor  infections. 

Due  to  the  physical  properties  of  the 
final  product  and  of  the  bran  carrier,  the 
technical  MPCA  does  have  a  mild, 
rapidly  reversible  eye  irritation 
potential.  An  eye  irritation  studv  has 
been  conducted  to  further  characterize 
this  potential.  It  is  summarized  below. 

Primary-  eye  irritation.  Due  to  the 
physical  properties  of  the  final  product 
and  of  the  bran  carrier,  the  technical 
MPCA  is  expected  to  have  a  mild  to 
moderate,  reversible  eye  irritation 
potential.  This  has  been  confirmed  in  a 
rabbit  eye  irritation  study  sponsored  by 
AgriVir.  LLC.  Six  heaJthy  New  Zealand 
white  rabbits  (4  males  and  2  females) 
each  received  0.1  mL  of  the  IMMGV 
product  placed  into  the  conjunctival  sac 
of  their  right  eye.  The  upper  and  lower 
lids  were  held  together  for 
approximately  1  second.  In  each  test 
animal,  the  left  eye  served  as  an 
untreated  control.  Ocular  irritation  was 
evaluated  by  the  Draize  et  a].  A  1  hour 
post-instillation  six  to  six  treated  eyes 
showed  conjunctival  irritation  and  one 
to  six  showed  irritation  of  the  iris.  No 
treated  eyes  showed  corneal  effects  at  1 
hour  post-instillation.  The  mean 
irritation  score  for  treated  eyes  was  11.5 
out  of  110  maximum  possible.  At  24  hrs, 
the  incidence  of  treated  eyes  which 
exhibited  conjunctival  irritation  was 
five  to  six  with  one  to  six  showing 
irritation  of  the  iris.  Also,  at  24  hrs  three 
to  six  treated  eyes  showed  some  signs  of 
corneal  opacity.  This  was  grade  1 
(scattered  or  diffuse,  details  of  iris 
clearly  visible)  with  respect  to  intensity 
and  grade  1  with  respect  to  area  (or  = 
to  1/4  of  the  cornea  involved)  in  each 
case.  The  corneal  score  in  each  eye 
which  exhibited  corneal  opacity  was  5 
out  of  a  maximum  possible  80  for 
corneal  effects  alone.  The  mean 


irritation  score  at  24  hrs  was  8.3  out  of 
a  maximum  possible  110.  At  48  hrs 
post-instillation,  the  incidence  of 
treated  eyes  which  exhibited 
conjunctival  irritation  was  one  to  six 
with  one  to  six  also  showing  irritation 
of  the  iris.  Also,  at  48  hrs  three  to  six 
treated  eyes  still  showed  some  signs  of 
corneal  opacity  (same  animals  as  at  24 
hrs).  This  was  still  grade  1  with  respect 
to  intensity  and  grade  1  with  respect  to 
area  in  each  case.  The  corneal  score  in 
each  eye  which  exhibited  corneal 
opacity  was  5  out  of  a  maximum 
possible  80  for  corneal  effects  alone. 
The  mean  irritation  score  at  48  hrs  was 
4.3  out  of  a  maximum  possible  110.  By 
72  hours  post-instillation,  no  treated 
eyes  exhibited  conjunctival  or  irineal 
irritation,  but  two  to  six  treated  eyes 
still  showed  a  minimal  corneal  effect 
(two  of  the  animals  which  had  exhibited 
the  same  effects  at  24  hrs  and  48  hrs, 
still  scored  1  for  intensity  and  1  for  area; 
therefore,  5  out  of  a  possible  80  for  each 
animal).  The  mean  irritation  score  at  72 
hrs  was  1.7  out  of  a  maximum  possible 
110.  By  day  4  (96  hrs)  post-instillation, 
all  treated  eyes  were  free  of  conjuctival 
irritation,  irineal  irritation,  and  corneal 
effects.  The  mean  irritation  score  at  day 

4  was  0  out  of  a  maximum  possible  110. 
The  highest  mean  irritation  score 
reported  (11.5  at  1  hour  post- 
instillation)  would  be  classified  as 
"mildly"  irritating  per  the  Draize 
evaluation  method.  This  score  itself 
would  normally  be  classified  as 
"minimally"  irritating,  but  the  absence 
of  complete  resolution  by  72  hrs 
requires  a  one-level  increase  in  the 
descriptor.  The  fact  that  the  corneal 
effects  seen  were  minimal  in  both 
intensity  and  area,  were  seen  in  only 
half  of  the  treated  eyes,  and  resolved 
fairly  rapidly  (by  96  hours)  suggests  that 
these  were  probably  due  to  simple 
mechanical  abrasion  by  the  solid  test 
article  after  instillation  into  the  treated 
eyes. 

D.  Aggregate  Exposure 

1 .  Dietary  exposure. —  i.  Food.  The 
levels  of  residues  in  treated 
commodities  will  be  very  low.  The 
application  rates  for  IMMGV  are  from  1/ 

5  ounces  of  formulated  (i.e.,  technical) 
MPCA  per  ton  of  commodity  to  be 
treated.  Maximum  theoretical  residue 
concentrations  will  not,  therefore, 
exceed  1.3  ppb  for  the  MPCA.  The  types 
of  commodities  which  are  potentially  to 
be  treated  with  IMMGV  represent  less 
than  1%  of  the  average  total  daily  diet. 
With  a  2  kilograms  (kg)  total  daily  diet 
the  maximum  theoretical  average 
dietar}'  exposure  to  the  MPCA  is  <0.026 
(Hg)/day.  Since  IMMGV  is  a  naturally 
occurring  insect  virus,  there  is  some,  not 


readily  quantifiable,  baseline  exposiire 
in  the  daily  diet. 

ii.  Drinking  water.  The  proposed  use 
patterns  for  IMMGV  are  for  indoor  food 
and  non-food  uses.  Therefore,  there  is 
no  potential  for  drinking  water  exposure 
associated  vnth  the  approval  of  this 
petition. 

2.  Non-dietary  exposure.  IMMGV  only 
has  pest  control  utility  in  the  treatment 
of  commodities  for  control  of  IMM. 
Therefore,  the  only  potential  for  non- 
dietary  exposure  is  to  applicators  and  to 
mixer/loaders  who  will  use  product 
containing  IMMGV.  These  non-dietary 
exposures  are  not  covered  writhin  the 
Food  Quality  Protection  Act  (FQPA)  and 
they  are  expected  to  be  low.  Information 
already  in  EPA's  data  bases  which  had 
been  cited  by  AgriVir,  LLC  indicates 
that  workers  involved  with  baculovirus 
production  and  use  do  not  e3cperieace 
adverse  effects  as  a  result  of  these 
exposures. 

E.  Cumulative  Exposure 

Due  to  its  mechanism  of  action  and 
extremely  limited  host  specificity,  it  can 
be  reliably  stated  that  IMMGV  does  not 
share  a  common  mechanism  of  action 
with  any  other  conventional, 
biochemical,  or  microbial  pesticide. 

F.  Safety  Determination 

1.  U.S.  population.  Since  the  available 
information  reliably  supports  that 
IMMGV  wrill  not  produce  adverse  effects 
in  humans  of  any  age  as  a  result  of 
exposure  by  ingestion,  dermal  contact, 
or  inhalation,  AgriVir,  LLC  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  to  the  general  adult  population, 
including  sensitive  individuals,  vnll 
result  from  dietary  exposure  to  residues 
which  could  occur  as  a  result  of 
approval  of  this  petition. 

2.  Infants  and  children.  Since  the 
available  information  reliably  supports 
that  IMMGV  will  not  produce  adverse 
effects  in  humans  of  any  age  as  a  result 
of  exposure  by  ingestion,  dermcd 
contact,  or  inhalation,  AgriVir,  LLC 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  to  infants  and 
children  will  result  from  dietary 
exposure  to  residues  which  could  occur 
as  a  result  of  approval  of  this  petition. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

There  is  no  reliable  information  to 
indicate  that  IMMGV  has  a  potential  to 
produce  adverse  effects  on  the  immune 
or  endocrine  systems.  In  fact,  the 
available  studies  establish  that  IMMGV 
is  essentially  biologically  inactive  in 
any  organism  other  than  its  natural  host, 
the  larva  of  the  Indian  meal  moth.  Due 
to  the  natural  occurrence  and  endemic 
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infestation  of  dry  commodities  by  the 
IMM,  IMM  larval  parts  and  the  IMMGV 
are  historically  a  part  of  the  human  diot 
(although  one  of  which  most  persons  are 
unaware).  Animal  safety  studies  on  a 
closely  related  granulosis  virus  (which 
have  been  submitted  by  AgriVir,  LLC  as 
part  of  the  support  for  its  registration 
application  and  the  present  tolerance 
exemption  petition)  showed,  that  after 
inhalation  exposure  of  guinea  pigs  to  an 
atomized  mist  containing  2  x  10" 
granulosis  virus  (GV)  particles 
("granula")/L  of  air,  no  antibodies  to  the 
granula  were  observed  to  form  and  no 
changes  in  blood  proteins  were  found. 
Also,  there  were  no  signs  of  toxicity  or 
other  adverse  effects  noted  during  the 
21-day  post-exposure  observation 
period.  On  pathology,  no  irritation  of 
lungs  or  airways  was  found.  This  study 
further  supports  lack  of  an  IMMGV 
hazard  potential  with  regard  to  the 
immune  system.  In  a  different  study 
with  the  same  closely  related  GV, 
multiple  dose  feeding  of  a  total  of  5  x 
10' '  granula/mouse,  divided  into  34 
equal  doses  given  every  third  day  over 
99  days  produced: 

1 .  No  signs  of  toxicity  or  other  adverse 
effects. 

2.  No  effect  on  hematology  parameters 
when  checked  at  45  days  and  at  99  days. 

3.  No  remarkable  pathology  findings 
on  terminal  sacrifice. 

4.  No  evidence  for  increased 
chromosome  aberrations  were  found. 
This  study  further  supports  the  lack  of 
an  IMMGV  hazard  potential  with  regard 
to  the  endocrine  system. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  for 
IMMGV  (the  MPCA).  The  present 
petition  is  for  the  establishment  of  an 
exemption  from  a  tolerance. 

All  of  the  intentionally  added  inerts 
in  NutGuard-V/FruitGuard-V  are  either 
OPP  List  4 A  inerts,  are  tolerances 
exempted  under  40  CFR  180.1001,  and/ 
or  are  GRAS  or  are  otherwise  approved 
for  direct  food  use  under  21  CFR  part 
184  section  184.1  subpart  B  pp.  446-543. 
Therefore,  all  of  the  inert  ingredients  in 
FruitGuard-V/NutGuard-V  are  already 
tolerance  exempted  and/or  are  cleared 
for  indirect  food  contact  as  a  result  of 
their  incidental  entry  into  commodities. 

/.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
IMMGV.  IMMGV  containing  products 
are  presently  not  registered  for  pest 
control  outside  of  the  United  States. 
[FR  Doc.  00-17072  Filed  7-6-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

Notice  of  Public  Information 
Collection«s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

luly  3.  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
followring  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0025. 

Title:  Application  for  Restricted 
Radiotelephone  Operator  Permit — 
Limited  Use. 

Form  No.:  FCC  Form  755. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 


Number  of  Respondents:  1,000. 

Estimated  Time  Per  Response:  .33 
hours  or  20  minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  330  hours. 

Total  Annual  Cost:  $45,000. 

Needs  and  Uses:  Applicants  must 
possess  certain  qualifications  in  order  to 
qualify  for  a  radio  operator  license.  The 
data  submitted  on  FCC  Form  755  aids 
the  Commission  in  determining  whether 
the  applicant  possess  these 
qualifications.  The  data  will  be  used  to 
identify  the  individuals  to  whom  the 
license  is  issued  and  to  confirm  that  the 
individuals  possess  the  required 
qualifications  for  the  license.  If  the  data 
were  not  collected,  it  would  be 
impossible  to  identify  the  person  to 
whom  the  license  was  issued. 

This  form  is  being  revised  to  include 
the  FCC  Registration  Number  (FRN) 
which  is  required  from  anyone  doing 
business  with  the  Commission. 

OMB  Control  No.:  3060-0481. 

Title:  Application  for  Renewal  of 
Private  Radio  Station  License. 

Form  No.:  FCC  Form  452R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local  or 
tribal  governments. 

Number  of  Respondents:  2,700. 

Estimated  Time  Per  Response:  .166 
hours  or  10  minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  448  hours. 

Total  Annual  Cost:  $338,000. 

Needs  and' Uses:  In  accordance  with 
FCC  Rules,  Aviation  Ground  and  Marine 
Coast  Radio  Station  licensees  are 
required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years.  The  FCC  Form  452R  will  be  used 
for  that  purpose.  FCC  staff  will  use  the 
data  to  determine  eligibility  for  a 
renewed  radio  station  authorization, 
and  to  issue  a  radio  station  license.  The 
data  is  also  used  by  Compliance 
personnel  in  conjunction  with  Field 
Engineers  for  enforcement  and 
interference  resolution  purposes. 

The  form  is  being  revised  to  collect 
the  FCC  Registration  Number  (FRN) 
which  is  required  from  anyone  doing 
business  with  the  Commission. 

Federal  Communications  Commission. 

M agalie  Roman  Salas, 

Secretory. 

[FR  Doc  00-17250  Filed  7-6-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

June  30,  2000. 

SUMMARY:  The  Federal  Communications 
Luminissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
A"  pos'^ible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W..  Washington,  DC  20554  or 
VIA  the  Intprnet  tn  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

(  1MB  Cnmrol  \umber:  3060-0611 

Title:  Section  74.783,  Station 
Identification 

Form  Number:  N/A 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit  entities;  State,  local,  or  tribal 
government 


Number  of  Respondents:  200 

Estimate  Time  Per  Response:  0.166 
hours  (10  mins.) 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure 

Total  Annual  Burden:  33  hours 

Total  Annual  Costs:  None 

Needs  and  Uses:  The  FCC  eliminated 
the  call  sign  requirements  from  this 
information  collection  for  which  it  now 
has  approval  ujider  OMD  Control  No. 
3060-0188.  Under  this  revised 
collection,  television  translator  stations, 
whose  station  identification  is  made  by 
the  television  station  whose  signals  are 
being  rebroadcast  by  the  translator,  must 
furnish  current  information  on  the 
translator's  call  letters  and  location,  and 
the  name,  address,  and  telephone 
number  of  the  licensee  to  be  contacted 
in  the  event  the  translator  malfunctions. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17251  Filed  7-6-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-1389] 

800  MHz  Specialized  Mobile  Radio 
(SMR)  Service  in  the  General  Category 
Band  (851-854  MHz)  and  Upper  Band 
(861-865  MHz)  Pre-Auction  Seminar 
Friday.  July  7.  2000 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  aimounces  a 
free  pre-auction  seminar  scheduled  for 
Friday,  July  7,  2000.  This  seminar  will 
provide  information  about  pre-auction 
procedures,  service  and  auction  rules, 
conduct  of  the  auction,  and  the  FCC 
remote  bidding  software. 
DATES:  Tu!v  ■^    2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sanderson  of  the  Auctions 
Operations  Branch  at  (717)  338-2888,  or 
for  Press  Inquiries.  Meribeth  McCarrick 
at  (202)418-0634 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
Jvme  23,  2000.  The  complete  text  of  the 
public  notice,  including  the  registration 
form,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257),  445  12th  Street.  SW, 
Washington,  DC.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  (ITS,  Inc.)  1231  20th 


Street.  NW,  Washington,  DC  20036, 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
v^^ww.fcc.gov. 

1.  The  free  seminar  for  the  800  MHz 
Specialized  Mobile  Radio  (SMR)  Service 
(Auction  No.  34)  is  scheduled  for 
Friday,  July  7,  2000.  Interested  parties 
must  pre-register  using  the  registration 
form  or  by  calling  the  FCC's  Auctions 
Hotline  at  (888}-225-5322,  and  select 
option  #2,  or  (717)  338-2888. 

2.  The  seminar  will  be  held  at  the 
Federal  Communications  Commission, 
445  12th  Street  SW,  Washington,  DC. 
Registration  will  begin  at  8:30  a.m.  and 
the  program  will  end  by  4:00  p.m. 

Potential  bidders  in  the  auction  are 
strongly  encouraged  to  attend.  This 
seminar  provides  an  opportunity  for 
hands-on  demonstrations  of  the  FCC 
filing  and  bidding  software  and  access 
to  the  FCC  staff  responsible  for  the  700 
MHz  band  licensing  and  auction 
conduct  procedures.  It  is  strongly 
advised  that  all  potential  bidders  review 
the  public  notices  released  for  this 
auction  prior  to  the  seminar. 

3.  The  following  is  a  timeline  of  the 
important  events  prior  to  the  auction 
start  date: 

Deadline  to  register  for  Pre-Auclion 

Seminar:  July  6,  2000 
Seminar  Date:  July  7.  2000 
Short  Form  Application  (FCC  Form 

175):  July  17,  2000,  6:00  p.m.  ET 
Upfront  Payments  (via  wire  transfer): 

July  31.  2000,  6:00  p.m.  ET 
Orders  for  Remote  Bidding  Software: 

August  1,  2000,  5:30  p.m.  ET 
Mock  Auction:  August  14,  2000  - 
Auction  Start  Date:  August  16.  2000 

Federal  Communications  Commission. 
Louis ).  Sigalos, 

Deputy  Chief.  Auctions  and  Industry  Division. 
[FR  Doc.  00-17252  Filed  7-6-00:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2422] 

Petition  for  Recons'der3?!on  of  Action 
in  RulemaKing  Proceeding 

June  30.  2000. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  S.W.,  Washington,  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
3800.  Oppositions  to  this  petition  must 
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be  filed  by  July  24,  2000.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Sections  (Littlefield,  Arizona) 
(MM  Docket  No.  99-282,  RM-9710). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas. 

Secretary. 

[FR  E)oc.  00-17253  Filed  7-6-00;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
(juvernurs  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m.,  Wednesday,  July 

12,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 


1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meetin" 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 

call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  5,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  00-17290  Filed  7-5-00;  10:17  am] 
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FEDERAL  TRADE  COMMISSION 

Gianting  of  Request  for  Early 
Termination  of  The  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b}(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  perior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans.  No. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/23/2000 


20003000 
20003015 
20003031 
20003032 
20003037 
20003042 
20003043 
20003044 
20003045 
20003074 
20003076 
20003079 

20003085 
20003088 
20003096 
20003103 
200031 1 1 
20003112 
20003115 
20003136 
20003146 
20003147 
20003150 
20003198 


Sulzer  AG 

Vitesee  Semiconductor  Corporation  

Leap  Wireless  International,  Inc  

Leap  Wireless  International,  Inc  

Alcatel  

AT&T  Corp  

Holding  Company  

Tritel,  Inc  

TeleCorp  PCS,  Inc 

Tribune  Company  

Tribune  Company  

Wesley  Guylay   Capital   Management, 
LP. 

TCV  IV,  LP  

Tritel,  Inc  

Morrison  Knudsen  Corporation  

FairPoint  Communications,  Inc  

Longwood  Industries,  Inc 

Marital  Trust  '2  

InSight  Health  Services  Corp  

Alcatel  

Time  Warner,  Inc  

BICC  USA,  Inc  

Chase  Manhattan  Corporation  (The) 

Cecilia  Ronchetti  


A.  Ahlstrom  Corporation  

SiTera  Incorporated  

J.  Donald  G.  Garvey  

Lawrence  D.  Gan/ey  

Sonoma  System,  Inc 

Holding  Company  

AT&T  Corp  

TeleCorp  PCS,  IrK 

Tritel,  Inc  

Classified  Ventures,  Inc  

CareerPath.com,  Inc  

Monaco  Coach  Corporation 


eLoyalty  Corporation 

Digital  pes,  LLC 

Raytheon  Company  

Fremont  Telecom  Co 

Joel  P.  Wyler 

Automotive  Systems  tntemational, 

US  Diagnostic  Inc  

Ironbridge  Networks  Incoporated  . 

Electronic  Newstand,  Inc  

Stout  Group  Limited  

Formus  Communications,  Inc  ...... 

Uponor  Oyj  


Inc 


Ahlstorm  Pumps  Corporation 
SiTera  Incorporated 
Radiofone  PCS,  L.L.C. 
Radiofone  PCS,  L.L.C. 
Sonoma  System,  Inc. 
Holding  Company 
AT&T  Wireless  PCS  Inc. 
TeleCorp  PCS,  Inc. 
Tritel,  Inc. 

Classified  Ventures,  Inc. 
CareerPath.com,  Inc. 
Monaco  Coach  Corporation 

eLoyalty  Corporation 
Digital  pes,  LLC 

Raytheon  Engineers  &  Constructors 
Fremont  Telecom  Co. 
Eagle-Picher  Industries,  Inc. 
Automotive  Systems  International,  Inc. 
Wilkes-Barre  Imaging 
Ironbridge  Networks  Incoporated 
Electronic  Newstand,  Inc. 
Stout  Group  Limited 
Formus  Communications,  Inc. 
Asko  Cylinda  AB 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/24/2000 


20003149 

20003153 
20003163 
20003189 


Caisse  de  Depot  et  placement  du  Que- 
bec. 

Ixchange  Technology  Holdings 

Reuters  Group  PLC  

Stephen  A.  Wynn  


Formus  Communications,  Inc 


Masterpack  International  Holdings,  Inc 

Primark  Corporation  

Stanivood  Hotels  &  Resorts  Woridwide, 
Inc. 


Formus  Communications,  Inc. 

Masterpack  Intemational  Holdings,  Inc. 
Yankee  Group  Research,  Inc. 
Starwood  Hotels  &  Resorts  Woridwide, 
Inc. 


Federal  Register/Vol.  65,  No.  131 /Friday,  July  7.  2000/Notices 


nt»9i 


Trans.  No. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-05/25/2000 


20003007 

20003033 
20003071 

20003122 
20003124 

20003131 
20003132 
20003134 
20003137 

20003139 
20003144 

20003165 

20003188 
20003192 
20003195 
20003207 

20003034 

20003036 
20003068 
20003078 

20003099 
20003108 
20003130 

20003148 
20003162 
20003164 
20003166 

20003171 
20003173 
20003177 
20003178 
20003187 
20003191 

20003196 
20003197 

20003201 
20003202 
20003206 
20003208 
20003209 
20003212 
20003219 
20003220 
20003221 
20003246 

20003030 
20003223 
20003228 
20003230 
20003231 
20003235 

20003242 
20003244 
20003245 
20003253 
20003256 


Brucltman,  Rosser.  Sherill  &  Co.,  L.P.  .. 

GN  Great  Nordic  AS  

University  Hospitals  Health  System,  Inc. 


Greylock  Equity  Limited  Partnership 

Paine  WeljtJer  Group,  Inc 

Texaco  Inc 

Tyco  International  Ltd 

Aktiebolaget  Electrolux  

Florida  Rock  Industries,  Inc 


Louisiana  Pacific  Corporation  .... 

MacDermid,  Incorporated  

Health  Management  Associated, 


Inc. 


AT&T  Corp 

Peregnne  Systems,  Inc 

Brambles  Industries  Limited 
SDL,  Inc 


M.  Francois  Pinault 


Beltone  Electronics,  Inc 

Primary  Health  Systems,  Inc., 
Possession. 


Debtor  in 


Acta  Technology,  Inc 

J.C.  Bradford  &  Co.,  LLC 

Energy  Conversion  Devices,  Inc 

Uoyd  M  Gordon  and  Diane  R.  Gordon 

E-LUX  Holdings,  LL.C 

Southem    Concrete   Construction    Co., 
Inc. 

David  V.  Holli  

VirtualFund.com,  Inc 

Catholic  Health  Initiatives  


Priceline  WebHouse  Club,  Inc 

hlart>inger  Corporation  

National  Recovery  Systems,  Inc 

Photonic  Integration  Research.  Inc. 


El 


El    Torito    Franchising    Company 

Torito  Restaurants,  Inc 
Beltone  Electronics,  Inc. 
PHS  Cleveland,  Inc. 
Primary  Health  Systems  of  Ohio,  LP., 
PHS  Mt  Sinai,  Inc., 
Acta  Technology,  Inc. 
J.C.  Bradford  &  Co.,  LLC 
Energy  Conversion  Devices,  Inc. 
Amcel  Corp. 
Electrolux,  LLC 
Soutfiem    Concrete   Construction   Co., 

Inc. 
Sawyer  Lumber  Company,  LLC 
VirtualFund.com,  Inc 
BR  Investments,  Inc. 
Neumann  Services,  Inc. 
St.  Joseph  Regional  Health  Network 
Priceline  WebHouse  Club,  IrK. 
Harbinger  Corporation 
National  Recovery  Systems.  Inc. 
Photonic  Integration  Research,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/26/2000 


ATX  Telecommunications  Services,  Inc. 

RCBA  Strategic  Partners,  LP 

Marsh  &  Mclennan  Companies,  Inc 

Swiss  Reinsurance  Company  


Inc. 


GTCR  Fund  VI,  LP. 
Isle  of  Capri  Casinos, 

Michael  A.  Karp  

Alberta  Energy  Company  Ltd. 

Rosemore,  Inc 

Charies  B  Wang 

CRH  pic 


David  H.  Murdock  

Sunglass  Hut  International,  Inc 

Yaskav^a  Electric  Corporation 

M-L  Holdings,  Inc 

Spartan  Stores,  Inc 

Adventist      Health      System      Sunbelt 
Healthcare  Corporation. 

Coloniale  S.r.1 

Hewlett-Packard  Company  

HeadHunier  NET 

Omnicom  Group,  Inc 

MDU  Resources  Group,  Inc 

TeleCorp  PCS,  Inc 

ChipPAC,  Inc 

Leeds  Equity  Partners  III,  L.P 

SuperGen,  Inc 

Tyco  Intemational,  Ltd 

E.I.  du  Pont  de  Nemours  &  Company  ... 
First  Union  Corporation 


Voyager.net,  Inc 

CB  Rk:hard  Ellis  Services,  Inc 

David  A.  Nadler 

Industrial  Life  Insurance  Company 


Genesis  Eldercare  Corporation  

Hilton  Hotels  Corporation 

CoreComm  Limited  

McMurry  Energy  Company  

Crown  Central  Petroleum  Corporation 

Howard  P.  Milstein  

Hanson  pic  


Dole  Food  Company,  Inc 

Watch  Worid  Licensing  Corp 

David  Benson  „ 

Wayne  C.  Oldenburg  

Seaway  Food  Town,  Inc 

Puerto  Rican  Union  Conference 

Delrcious  Brands.  Inc 

Saliente  3  Communications,  Inc. 

Omnrcom  Group,  Inc 

HeadHunter  NET 

Kinder  Morgan.  Inc 

Kailas  J  Rao 

Intersil  Holding  Corporation  

James  R  Leinlnger,  M.D 

AVI  BioPharma,  Inc 

Hub  Fabricating  Company  

Mk:hael  Jaharis  

Founders  Financieil  Group,  L.P.  . 


Voyager.net,  Inc. 

CB  Richard  Ellis  Services,  Inc. 

Delta  Consulting  Group,  Inc 

North  West  Life  Assurance  Company  of 

America 
Genesis  Eldercare  Corporation 
Flamingo  Hilton  Riverboat  Casino,  L.P. 
CoreComm  Limited 
McMurry  Oil  Company 
Crown  Central  Petroleum  Corporatkxi 
New  York  Islanders  Hockey  Club,  LP 
Acme  Materials  and  Constmction  Conf>- 

pany 
Dole  Food  Company,  Inc. 
Watch  Worid  Licensing  Corp. 
Huntair  Inc. 

Contractors  Machinery  Company,  IrK. 
Seaway  Food  Town,  Inc. 
Bella  Vista  Yauco,  Inc. 

DelkJious  Brands,  Inc 

Saliente  3  Communications,  Inc. 

Career  Mosak:,  Inc. 

HeadHunter.NET 

K  N  Gas  Gathering,  Inc. 

Irxlus,  IrK. 

Intersil  Technology  Sdn.  Bhd. 

FOCUS  Direct,  Inc. 

AVI  BioPharma,  Inc. 

Hub  Fabricating  Company 

Kos  Pharmaceutk:als,  Inc. 

Forum  Capital  Martlets,  L.L.C. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION -05  30  200C 


Intemet  Capital  Group,  Inc.  .... 

Dynegy  Inc 

Zany  Brainy,  Inc 

SuTimit  Capital  II.  L.P 

UBS  Capital  Americas  II,  LLC 
Cletes  O  Beshears 


Entrust  Technologies  Inc.  . 

Macroni  ptc 

Jaco  Electronrcs,  Inc 

General  Electric  Company 
The  Allstate  Corporation  ... 


Purchasing  Systems,  Inc. 
Canton  Fitzgerald,  L.P.  ... 

Noodle  Kidoodle,  Inc 

Rentokil  Initial  pic 

Netrail,  Inc , 

Allen  A.  Meyer  


EriCommerce,  Inc 

Thrucomm,  Inc 

Brendon  J.  Perry 

Newco  

Victor  Automotive  Products, 


Inc. 


Inc. 


Purchasing  Systems, 
eSpeed,  Inc 
Noodle  Kidoodle.  Inc. 
BET  Personnel  Services,  Inc. 
Netrail,  Inc. 

Milk  Products  Delaware  LLC,  Milk  Prod- 
ucts Operating  Co.,  LLC 
EnCommerce,  Inc. 
Thrucomm,  inc. 

Interface  Electronrcs  Corporation 
Newco 
Vk:tor  Automotive  Products,  Inc. 
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Acquiring 
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Entities 

20003263  

CRH  pic  

Dolomite  Products  Company,  Inc 

Meredith  Baiter  

Johnson  &  Johnson  

Dolomite  Products  Company,  Inc. 

20003264  

20003265 

MDU  Resources  Group,  Inc 

Svenska    Cellulosa    Aktiebolaget   SCA 

(publ). 
Deutsche  Bank  AG  

Empire  Sandi  &  Gravel  Co..  Inc. 
McNeil-PPC,  Inc. 

20003289   

National  Discount  Brokers  Group,  Inc.  .. 
News  Alert  Investors  LLC  

The  WMF  Group,  Ltd 

National  Discount  Brokers  Group,  Inc. 

20003301  

20003306  

Capital  Z  Financial  Servk:es  Fund  II, 

LP. 
The  Prudential  Insurance  Company  of 

Amenca. 

NewsAlert,  Inc. 

The  WMF  Group,  Ltd. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 05/31/2000 


20003117 
20003129 
20003151 
20003152 
20003179 
20003180 

20003226 

20003229 
20003236 
20003252 
20003257 
20003262 
20003267 
20003270 

20003272 
20003273 
20003277 
20003278 

20003279 

20003280 
20003281 
20003286 
20003287 
20003290 
20003304 
20003305 
20003330 

20003174 

20003294 
20003296 
20003297 
20003298 
20003313 


/Vxcan  Pharma,  Inc 

Warburg,  Pincus  Equity  Partners,  LP. 

Diehl  Stiflung  &  Co 

CMGI  Corporation  

The  Williams  Companies,  Inc 

AT&T  Corp 


Landmark  Communications,  Inc. 


American  Tower  Corporation 

Dean  Food  Company 

Patterson  Energy.  Inc 

General  Motors  Corporation  

Affiliated  Computer  Services,  Inc 

Barnes  &  Noble,  Inc 

Forstmann  Little  &  Co.  Equity  Partner- 
ship-V,  L.P. 

Jack  Henry  &  Associates,  Inc 

Cox  Enterprises,  Inc 

Oryx  Capital  international.  Ltd 

VIAG  AG  


The  SKM  Equity  Fund  II,  LP. 


Sonepar,  S.A 

Banco  Santander  Central  Hispano,  S.A. 

Summit  Ventures  V,  LP 

ReliaStar  Financial  Corp 

Cemer  Corporation  

Omnicom  Group  Inc 

Omnicom  Group  Inc 

Enron  Corp 


QLT  Photo  Therapeutics  Inc 

QuadraMed  Corporation  

Miller  Company  (The)  

Alibris  

Cantor  Fitzgerald.  LP 

Telephone  and  Data  Systems,  Inc. 

ing. 
United  News  &  Media  pk:  


Vot- 


General  Telecom,  Inc 

Pro-Fac  Cooperative,  Inc 

Roy  T.  Oliver,  Jr 

Universal  Assurors,  Inc 

The  Intellisource  Group,  Inc 

Funco,  Inc 

Baptist  Hospitals  and  Health  Systems, 
Inc.. 

Symitar  Systems,  Inc 

Peter  Steinlauf _ 

J.  Hert)en  Ogden,  Jr 

Sapa  AB  


Mrchael  A.  and  Nancy  J.  Friend 


Inc. 


David  Rosenstein  

Patagon.com  Intemational, 

Antonio  Salerno  

Lexington  Global  Asset  Managers, 
Citation  Computer  Systems,  Inc.  .. 

Jason  Moskowitz 

Michael  Napoliello  

Enron  Corp 


Inc. 


QLT  Photo  Therapeutics  Inc. 

ChartOne,  Inc 

Miller  Company  (The) 

Alibris 

eSpeed,  Inc 

USCOC  of  Hawaii  3,  Inc. 

National  Titles,  Inc. 

UAP  Delaware,  Inc. 

UAPnet 

United  Parenting  Publications,  Inc. 

General  Telecom,  Inc. 

Agrilink  Foods  Inc. 

High  Valley  Drilling,  Inc. 

Universal  Warranty  Corporation 

The  Intellisource  Group,  Inc. 

Funco,  Inc. 

Medical  Environments,  Inc. 

Symitar  Systems,  Inc. 
Edmunds  Holding  Company 
Mold-Ex.  LLC 

Eurofoil  Belgium  S.A.,  Eurofoil 
Luxemtxjurg  S.A. 
Vetuna  AB 

UPT  Plastics,  Inc.,  and  Owens  Pack- 
aging, Inc. 
Brook  Electrical  Supply  Co. 
Patagon.com  Intemational,  Inc. 
Conxion  Corporation 
Lexington  Global  Asset  Managers,  Inc. 
Citation  Computer  Systems,  Inc. 
U.S.  Marketing  Promotions  Agency,  Inc. 
U.S.  Marketing  Promotions  Agency,  Inc. 
Enron  Energy  Services,  LLC 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/01/2000 


TBC  Corporation,  a  Delaware  corpora 

tion. 

SCOR  U.S.  Corporation 

Applied  Digital  Solutions,  Inc 

The  Titan  Corporation  

Pearson  pic  

Stichting      Pensioenfonds      voor 

Gezondheid  Geestelijke. 


de 


TKI  Holdings,  Inc.,  a  Delaware  corpora- 
tion. 

Partner  Re  Ltd 

Destron  Fearing  Corporation  

Fredrick  S  Yeatts  

The  Family  Education  Network, 
Equity  Office  Properties  Trust 


Inc. 


TKI  Holdings,  Inc.,  a  Delaware  corpora- 
tion 
Partner  Re  Life  Insurance  Company 
Destron  Fearing  Corporation 
Sencom  Corp. 

The  FamilyEducation  Network,  Inc. 
Equity  Office  Properties  Trust 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/02/2000 


20003176 
20003363 


O.  Gene  Bicknell  

Oger  Pensat  Holdings,  Ltd. 


Tricon  Global  Restaurants,  Inc. 
Telscape  Intemational,  Inc 


Tricon  Global  Restaurants,  Inc. 
Telscape  Intemational,  Inc. 


Federal  Register /Vol.  65,  No.  131 /Friday.  July  7,  2000 /Notices 


41993 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  00-17225  Filed  7-6-00;  8:45  ami 

BILLING  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  tor  Early 
Termination  of  the  Waiting  Penod 
Under  the  Premerger  Notificatior 
Rules 

Section  7  A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by' Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATIOfJ— 06/05/2000 


200031*4 

20003121 
20003140 
20003141 
20003142 
20003143 
20003167 
20003190 

20003249 
20003260 
20003308 
20003310 
20003335 
20003336 
20003358 
20003359 


News  Corporation  Limited  (The) 

Miami  Computer  Supply  Corporation 

Ted  H.  McCourtney 

George  S.  Blumenthal  

J.  Barclay  Knapp 

Oryx  Capital  International,  Ltd 

Takata  Corporation  , 

Horizon  Telcom,  Inc , 


JD  Heiskell  &  Co. 
John  E.  McGrath 

Dei  Mintz  

General  Electric  Company 


OmniSky  Corporation 

Thomas  S.  Rotjerts  

Mrehael  Karp  

Mrchael  Karp  

Michael  Karp  

Edward  C,  Lynch  and  Virginealee  Lynch 

Petri  Aktiengesellschaft 

Bright  Personal  Communrcations  Serv- 
k^s,  LLC. 

Tate  &  Lyie  PLC  

Tricon  Global  Restaurants,  Irtc.  '. 

Michael  Karp  

Milton  M.  Smith  


Omnicom  Group  Inc '  MB  Techologies  Limited 


Omnicom  Group  Inc. 
Wayne  Jones 
Wayne  Jones 


Wayne  Reuvers  

Theodore  C.  Hohman 
James  J.  Zawacki  


OmniSky  Corporation 
Midwest  Visual  Equipment  Co.,  Inc. 
ATX  Telecommunrcations  Servk»s,  Inc. 
ATX  Telecommunications  Servrces,  Inc. 
ATX  Telecommunk:ations  Servk»s,  Inc. 
Pacific  Foods,  Inc. 
Petri  Aktiengesellschaft 
Bright  Personal  Communications  Serv- 
ices, LLC 
PM  Ag  Products  Incorporated 
KFC  National  Management  Company 
ATX  Telecommunications  Servk^s,  Inc. 
TPI  Aviation  Holdings.  Inc. 
Live  Technology  Holdings,  Inc. 
Live  Technology  Holdings,  Inc. 
Progressive  Industries,  Inc. 
Progressive  Industries,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06'06'2000 


20003276 Sumner  M.  Redstone  

20003299 President  and  Fellows  of  Harvard  Col- 
lege. 

20003307 Clarent  Corporation 

20003309 General  Electric  Company 

20003315 Jon  Munger  

20003316 The  GarfieW  Weston  Charitable  Foun- 
dation. 

20003320 Clayton.  Dubilier  &  Rice  Fund  VI  Lim- 
ited Partnership. 

20003331  Bertcshire  Hathaway  Inc 

20003334 BP  Amoco  p.l.c 

20003337 Photobition  Group  pic  

20003338 B  ill  Capital  Partners,  LP 

1120003347 Harsco  Corporation  

20003351  Warburg.  Pincus  Equity  Partners,  L.P.  .. 

20003355 Network  Commerce  Inc 

20003367  Cardinal  Health  Inc 

20003373 Stephens  Group,  Inc 


Peter  J.  Callahan 
Merchant's,  Inc.  ... 


ACT  Networks,  Inc 

H.  Porter  Bums  

CKE  Restamants,  Inc. 
Lonza  Group  Limited 

Craig  O.  McCaw  


20003377 
20003378 
20003381 

20003389 

29003395 

20003397 

20003410 

20003412 
20003413 


Vestar  Capital  Partners  IV,  L.P.  . 
Quantum  Industnal  Holdings  Ltd. 
SLM  Holding  Corporation  


Gateway,  Inc 

Ford  Motor  Company 


Compagnie      Luxembourgeoise 
L  Audiovisuel  et  la  Finance. 

GTCR  Fund  VII,  L.P 

Reuters  Group  PLC  

The  LCM  Irrevocable  Trust 


pour 


U.S.  Investment  Corporation  

Motiva  Enterprises  LLC  

Mark  Shriro  

Samuels  Jewelers,  Inc 

John  Mowlem  &  Company  PLC  

TranskaryotIc  Therapies,  Inc 

Joseph  A.  Liemandt  

Rexam  PLC  

StaffMaric,  Inc 

GS  Capital  Partners  II,  LP 

GS  Capital  Partners  II,  LP 

Thomas  L.  Conland  Education  Founda- 
tion. 

(XL  Enterpnses,  Inc 

Bayerische  Motoren  Weri<e  Aktien- 
gesellschaft AG. 

Pearson  pic  , 


Palm  Beach  Radio  Broadcasting,  Irx:. 
Merchant's,  Inc. 

ACT  Networks,  Inc. 
TPI  Aviation  Holdings,  Inc. 
Hardee's  Food  Systems,  Inc. 
Lonnza,  Inc. 

ICO-Teledesk:  Gk)bal  Limited 

U.S.  Investment  Corporation 

First  Coast  Energy.  LLP. 

Shriro  Universal  Washington  Inc. 

Samuels  Jewelers,  Inc. 

SGB  Group  pk: 

Transkaryotk;  Therapies,  Inc. 

lveBeenGood.com,  Inc. 

Rexam  Cartons  Inc. 

StaffMari<,  Inc. 

MCG  Credit  Corporatksn 

MCG  Credit  Corporation 

Student  Loan  Funding  Resources,  Inc. 


Coinmach  Laundry  Corporation 

Pedestal  Inc 

Thomas  L.  Gegax  


Consumer  Financial  Networt^ 
Land    Rover    Group    USA,    Inc.; 

Rover  Group  Limited 
Pearson  Television  Holdings,  Inc. 
Pearson  Television  North  America. 
Coinmach  laundry  Corporation 
Pedestal  Inc. 
Team  Tires  Plus,  Ltd. 


Land 


Inc. 
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Trans  No. 

Acquiring 

Acquired 

Entities 

20003414  

Grupo  IMSA,  S.A.  de  C.V 

The  Broken   Hill  Proprietary  Co.,   Ltd. 
(an  Australian  corp.). 

BHP  Coated  Steel  corporation 

BHP  Steel  Building  Products  USA  Inc. 

20003113  . 

20003393  . 

20003326  . 

20003327  . 
20003350  . 
20003368  . 

20003370  . 

20003375  . 

20003376  . 
20003380  . 
20003419  . 

20002914  . 
20003224  . 

20003233  . 
20003325  . 

20003332  . 

20003333  . 

20003371  . 

20003394  . 

20003396  . 

20003408  . 

20003409  . 
20003418  . 
003449  

20003248  . 

20003324  . 
20003387  . 

20003399  . 

20003423  . 

20003424  . 

20003427 

20003431 

20003432 
20003437 
20003439 
20003441 

20003442 
20003444 
20003446 

20003447 
20003448 
20003451 
20003454 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/07/2000 


Stephan  Adams  .... 
MBNA  Corporation 


Robert  H.  Willard  

Old  National  Bancorp 


Horizon  Outdoor  Advertising,  Inc. 
Old  National  Bank 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/08/2000 


BP  Amoco  p.l.c 

Enron  Corp 

OptiCare  Eye  Health  Systems, 

David  H.  Murdock  

Lynda  L.  Cameron  

Radio  One,  Inc  


Inc. 


Dan  River  Inc 

The  BOC  Group  pic 
BBA  Group  PLC 


GreenMountain.com  Company 

MG  pic  

Vision  Twenty-One,  Inc 

Castle  &  Cooke,  Inc 

David  A.  New,  Sr 

Sumner  M.  Redstone 


Westdeutsche  Landesbank  Girozentrale 

Joray  Corporation  

VoIco  Filtration  Holding,  Inc 


GreenMountain.com  Company 
MG  pic 

Vision  Twenty-One,  Inc. 
Castle  &  Cooke,  Inc. 
Amencan  Public  Holdings,  Inc. 
Infinity  Broadcasting  Corporation  of  Dal- 
las 
WesTek  Inc. 
Joray  Corporation 
Snow  Filtration  Company,  LLC 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/09/2000 


Dexia  S.A 

Cox  Enterprises,  Inc. 


Victor  T.  DiVello  

Sumner  M.  Redstone 


Fariborz  Maseeh  

Coming  Incorporated 
William  M.  Cameron  . 
CRHpIc 


W.R.  Grace  &  Co 

Charter  Oak  Partners 

Naspers  Limited  

Vignette  Corporation  

SCM  Microsystems,  Inc. 


White  Mountains  Insurance  Group,  Ltd. 
United  News&Media  pk: 


Allied  Waste  Industries,  Inc. 
Bemard  Waterman 


Coming  Incorporated 

Fariborz  Maseeh  

David  A.  New,  Sr 

Ashland  Inc 


E.I.  du  Pont  de  Nemours  &  Company 

Bank  of  America  Corporation  

Spyglass,  Inc 

OnDisplay,  Inc 

Mr.  Kazuo  Kanayama  


White  Mountain  Holdings,  Inc. 

National  Titles,  Inc. 

UAP  Delaware,  Inc.,  UAPnet 

United  Parenting  Publications,  Inc. 

Allied  Waste  Industries,  Inc. 

Waterman  Broadcasting  Corporation  of 

Texas 
Coming  Incorporated 
IntelliSense  Corporation 
American  Public  Holdings,  Inc. 
APAC,  Inc. 
APAC-Alabama,  Inc 
APAC-Arkansas,  Inc 
E.I.  du  Pont  de  Nemours  &  Company 
Plastic  Engineered  Components,  Inc. 
Spyglass,  Inc 
OnDisplay,  Inc. 
Microtech  Intemational,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-06/1 2/2000 


Raul  Alarcon,  Jr. 


Code  Hennessy  &  Simmons,  LLC  .. 
Koninklijke  Philips  Electronics  N.V. 

The  Chase  Manhattan  Corporation 

Dura  Pharmaceuticals,  Inc 

Enesco  Group,  Inc 


Centennial  Communications  Corp. 


E.  Stanley  Kroenke 


GN  Great  Nordic  AS  

America  Online,  Inc 

First  National  of  Nebraska,  Inc 

Haftpflichtverband        Der        Deutchen 

Industrie  V.a.G.. 

GlotjeSpan,  Inc 

Deutsche  Bank  AG  

Tfie    Peninsular    and    Oriental    Steam 

Navigation  Company. 

Royal  Nedlloyd  N.V 

CSR  Limited  

InterNAP  Networi<  Services  Corporation 
The  Interpublic  Group  of  Companies, 

Inc.. 


The  Marcos  and  Sonya  Rodriguez  Fam- 
ily Trust. 

Abington  Settlement 

Intemational  Business  Machines  Cor- 
poration. 

Beacon  Group,  LLC  

Spiros  Development  Corporation  II,  IrK. 

Jonathan  D.  Butcher  


Marshall  W.  Pagon 


AT&T  Corp 

Pegasus  Media  &  Communications,  Inc. 

JABRA  Corporation 

Yodlee.com,  Inc 

InfiCorp  Holdings,  Inc 

Acceptance  Insurance  Companies  Inc. 


iCompression,  Inc 

Resun  Leasing,  Inc 

Farrell  Lines  Incorporated 


Farrell  Lines  Incorporated  ... 
Grupo  Mexico,  S.A.  de  C.V. 

CO  Space,  Inc 

Gordon  Gund  


Rodriguez  Communications,  Inc. 

Precise  Holding  Corporation 

Intemational  Business  Machines  Cor- 
poration 

Beacon  Group,  LLC 

Spiros  Development  Corporation  II,  Inc. 

Precious  Moments  by  Samuel  J.  Butch- 
er, Inc. 

Precious  Moments  Company 

Precious  Moments,  Incorporated 

MCT  Cablevision,  Limited  Partnership 

Pegasus  Cable  Television  of  San  Ger- 
man, Inc. 

Colorado  Avalanche,  LLC 

The  Denver  Nuggets  Limited  Partner- 
ship 

JABRA  Corporation 

Yodlee.com,  Inc. 

InfiCorp  Holdings,  Inc. 

Redland  Insurance  Company 

iCompression,  Inc. 
Resun  Leasing,  Inc. 
Farrell  Lines  Incorporated 

Farrell  Lines  Incorporated 
American  Limestone  Company,  Inc. 
CO  Space,  Inc. 
Nationwide  Advertising  Services,  LLC 


20003422 

20003458 


20003490 
20003491 
20003492 


Trans  No. 
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20003455 
20003467 
20003476 
20003484 
20003485 

20003422 
20003458 

20003488 
1 1  2000348? 

20003490 
20003491 
20003492 

II 

;.  20003385 

1120003411 

20003430 

20003469 
20003471 
20003493 

20003495 
20003498 
20003499 
20003503 

20003510 
20003524 

20003237 

20003238 

20003239 
20003240 
20003271 
20003415 
20003416 
20003504 

ll~ 

20001874 
20003440 

20003512 
20003513 
20003523 


Acquiring 


Societe  Cooperative  Agricole  Ltmagrain 

Healthcare  Ventures  V,  LP 

Providence  Equity  Partners  III,  LP  

Royal  Carribean  Cruises  Ltd 

First  Choice  Hotidays  PLC 


Acquired 


KWSSAATAG  

OraSure  Technologies,  Inc. 

SoftAware,  Inc 

Newco  

Newco  


Entities 


Great  Lakes  Hybrids,  Inc. 

OraSure  Technologies,  Inc. 

SoftAware,  Inc. 

Newco 

Newco 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/13/2000 


Edwards  Lifesciences  Corporation 
SBC  Communications  Inc 


QLogic  Corporation  

Franciscan   Missionaries  of  Our  Lady 
Health  System,  Inc. 

The  Hub  Group  Limited  

Exchange  Apphcatton.  Inc 

Oak  Hill  Capital  Partners,  LP 


Valentine  Acquisition  Corp 

E.N. MR.  Telephone  Cooperative 


Valentir>e  Acquisition  Corp. 

Plateau     Telecommunicatk>ns 
porated 

Arxxjr  Communications,  Incorporated  ...  '  Ancor  Communications,  Incorporated 
LifePoint  Hospitals,  Inc Riverview  Medical  Center,  LLC 


Incor- 


Comelius  J  McCarthy  

Customer  Analytics  Holdings,  Inc. 
Align  Technology,  Inc 


C.J.  McCarthy  Business  Tmst 
Customer  Analytcs  HoWings,  Inc. 
Align  Technotogy,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/14/2000 


LP. 


John  Rutledge  Partners  II, 

RepHJblic  Services,  Inc 

Nippon  Telegraph  and  Telephone  Cor- 
poration 

Safeguard  Scientifics,  Inc  

The  Walt  Disney  Company 

Highland  2000.  LP  

Rodney  L  Hale  

Koninklijke  Phillips  Electronics  N.V  

Marconi  pic 

Ledcor  Inc  


Associated  Food  Stores,  Inc 
GMP  Companies,  Inc 


Summit  Technology,  Inc. 

Larry  J.  Schuchman  

Verio,  Inc 


OPUS360  Corporation  

Marcos  A.  Rodriquez  

Adelphia  Communication  Corporation 

Finance  Enterprises,  Ltd 

MedOuist  Inc  

Miguel  G.  Winder  

Praha  Toist 


Lens  Express,  Inc. 

The  recycling  Group,  Inc., 

Verio,  Inc. 


LAJCG.  Inc. 


Sibbley  Company,  Ltd 
Motorola,  Inc  


OPUS360  Corporation 

Hibemia  Communications,  LLC 

Adelphia  Communkation  Corporation 

Grand  Pacifk;  Life  Insurance,  Ltd. 

MedOuist  Inc. 

Systems  Management  Specialists,  Inc. 

Meet  Me  Room,  LLC 

TRES  Management.  LLC 

Dan's  Foods,  Inc. 

Motorola,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATIon^.--06  -  S  200C 


Carl  J.  Martlgnetti 

Cannine  A  Martignetti 


Carl  J.  Martignetti 

Carmine  A   Martignetti  

CRHpIc  

King  Pharaceutk:als,  Inc  

American  Home  Products  Corporation 
Cartyle  Partners  III,  LP  


Burton  J.   Miller  and  Nesha   R.   Miller 

(husband  and  wife). 
Burton  J    Miller  and  Nesha  R.  Miller 

(husband  and  wife). 

Robert  W.  Hoffman  

Robert  Hoffman 

Manitou  Construction  Company,  Inc 

American  Home  Products  Corporation 

King  Pharmaceuticals,  Inc  

Align  Technology.  Inc  


Classk:  Wine  Imports,  Inc. 

Classk:  Wine  Imports,  Inc. 

Classic  Wine  Imports,  Inc. 
Classk;  Wine  Imports,  Inc. 
Manitou  Constructk)n  Company,  Inc. 
American  Home  Products  Corporatkxi 
King  Pharmaceuticals,  Inc. 
Align  Technology,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 06/16/2000 


Franklin  P.  Perdue  

The   Interpublic  Group 

Inc. 
Novartis  Pharma  AG  .... 

Jerry  C.  Moyes 

Linc.net,  Inc 


of  Companies, 


Cargill,  Incorporated 

Capita  Technologies,  Inc 


Vertex  Pharmaceuticals  Incorporated  .. 

Simon  Transportation  Servk:es  Inc 

Felix  Petrillo  


Cargill,  Incorporated 
Capita  Technologies,  Inc. 

Vertex  Pharmaceuticals  Incorporated 
Simon  Transportatksn  Services  Inc 
Felix  Communications  Corp.,  Felix  Gen- 
eral Contracting  IrK.,  Felix  Equities  of 
Fla.,  Inc. 
Felix  Equities,  Inc.,  Felix  Industries,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT 
Sandra  M.  Feay  or  Pdrcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  00-17226  Filed  7-6-00;  8:45  am] 
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►EDERA..  --KADE  COMMISSION 

[File  No.  992  3282] 

BuV  COM  inc     Anarysis  To  Aid  Public 

Con-irneri1 

-oHnCY:  Federal  Trade  Commission. 
ACTtON:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
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federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  31,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston  or  Michael  Dershowitz,  FTC/S- 
4002.  600  Pennsylvania  Ave.,  NW., 
Washington.  DC  20580.  (202)  326-3153 
or  326-3158. 

SUPPLEMENTARY  INFORMATION:  Piu-suant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.,  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  June  29.  2000),  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/ftc/formal.htin."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principle  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16   • 
CFR  4.9(b)(6)(ii)). 

Analvsis  of  Proposed  Consent  Order  To 

Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 


agreement  containing  a  consent  order 
from  BUY.COM  Inc.  ("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Respondent  advertises,  sells,  and 
distributes  books,  music  and  video 
recordings,  personal  electronic  devices, 
computer  software,  personal  computers 
and  other  products  through  its  Internet 
Website,  www.buy.com.  This  matter 
concerns  allegedly  false  and  deceptive 
advertising  claims  regarding  the  sale  of 
a  $269  Compaq  Presario  5304  computer 
system  based  upon  a  $400  rebate  that 
required  consumers  to  enter  into  a  three 
year  contract  for  Internet  service. 

The  Commission's  proposed 
complaint  alleges  that  respondent 
falsely  claimed  that  the  total  cost  of  a 
Compaq  Presario  5304  computer  system 
was  $269.  In  fact,  in  order  to  obtain  the 
computer  system  for  $269,  consumers 
were  required  to  subscribe  to 
CompuServe  2000  Internet  service  for 
three  years  at  an  additional  cost  of 
$21.95  per  month  or  a  full  payment  of 
$790.20.  The  Complaint  also  alleges  that 
in  representing  that  the  total  cost  of  the 
computer  system  was  $269,  respondent 
failed  to  disclose  or  failed  to  disclose 
adequately:  (a)  That  consumers  were 
required  to  subscribe  to  CompuServe 
2000  Internet  service  for  three  years  at 
an  additional  cost  of  $21.95  per  month 
or  a  total  cost  of  $790.20;  (b)  the 
amounts  of  the  rebates,  $200  and  $400. 
and  the  total  price  of  the  computer 
system  before  rebates,  $869;  (c)  that 
consumers  who  cancel  the  Internet 
service  within  three  years  must  repay  all 
or  a  portion  of  the  $400  rebate  and  pay 
a  $50  cancellation  fee;  and  (d)  that 
CompuServe  does  not  provide  local 
access  telephone  numbers  for  its 
Internet  service  in  all  areas,  a^ 
therefore,  that  many  consumers  must 
either  pay  long  distance  telephone 
charges  or  surcharges  of  $6.00  per  hour 
to  access  its  Internet  service.  The 
complaint  alleges  that  the  failure  to 
disclose  these  material  facts  is  a 
deceptive  practice. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  frqm  making  any 
misrepresentations  as  to  the  price  or 
cost  to  consumers  of  any  computer, 


computer-related  product,  or  internet 
access  service. 

Part  II  of  the  proposed  order  prohibits 
respondent  from  making  any 
representation  about  the  price  or  cost  to 
consumers  of  any  computer,  computer- 
related  product,  or  Internet  access 
service,  when  that  price  or  cost,  or  any 
rebate,  is  conditioned  upon  the 
purchase  of  another  product  or  service, 
unless  respondent  discloses  clearly  and 
conspicuously,  and  in  close  proximity 
to  the  price,  cost  or  rebate 
representation  that  consumers  must 
purchase  the  additional  product  or 
service  in  order  to  obtain  the  advertised 
price  or  rebate.  In  addition,  Part  II 
requires  respondent  to  disclose  the  cost 
of  the  other  product  or  service  that  must 
be  purchased.  Furthermore,  if  the 
advertised  product  or  service  is  sold 
together  with  a  service,  respondent  is 
also  required  to  disclose  the  length  of 
time  that  consumers  are  required  to 
purchase  that  service.  Part  II  also 
contains  a  proviso  that  permits 
respondent  to  use  the  terms  "rebate"  or 
"discount"  without  making  the 
additional  cost  disclosures,  as  long  as 
respondent  does  not  describe  or 
characterize  the  rebate  or  discount  in 
any  way. 

Part  ID  of  the  proposed  order 
prohibits  the  respondent  from  making  a 
claim  about  the  after-rebate  price  or  cost 
of  any  computer,  computer-related 
product,  or  Internet  access  service, 
unless  it  discloses,  clearly  and 
conspicuously,  and  in  close  proximity 
to  the  after-rebate  price  or  cost 
representation,  the  amounts  of  any 
rebates  offered,  and  the  total  cost  of  the 
computer  product  or  service,  excluding 
any  rebate  amounts  (i.e.,  the  before- 
rebate  price).  Part  III  also  contains  a 
proviso  that  states  that  if  there  is  only 
one  rebate  involved  in  the  offer,  and  no 
other  reductions  in  the  total  price  of  the 
product  or  service,  respondent  need 
only  disclose  the  amount  of  that  one 
rebate,  and  need  not  also  disclose  the 
before-rebate  price. 

Part  fV  of  the  proposed  order 
prohibits  the  respondent  from  making 
any  representation  about  the  price  or 
cost  of  any  Internet  access  service  it 
offers  for  sale,  unless  it  discloses  certain 
material  facts.  If  consumers  have  to  pay 
additional  fees,  charges,  rebate 
repayments,  or  other  costs  to  cancel  the 
Internet  access  service,  the  amounts  of 
such  costs  must  be  disclosed.  If 
consumers  may  have  to  pay  long 
distance  telephone  charges,  hourly 
surcharges,  or  other  costs  in  excess  of 
local  telephone  fees  to  access  the 
Internet  service,  this  fact  must  be 
disclosed,  along  with  a  means  for 
consumers  to  ascertain  whether  or  not 
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they  would  have  to  incur  such  costs  and 
the  amounts  of  any  such  costs.  These 
disclosures  must  be  clear  and 
conspicuous. 

Part  IV  of  the  proposed  order  also 
contains  a  proviso,  that  together  with 
the  definition  of  "through  the  use  of  a 
hyperlink,"  provides  a  way  in  which  the 
disclosures  required  by  Part  IV  can  be 
made  on  the  Internet  vfiih  hyperlinks. 
These  disclosures  may  be  made  through 
the  use  of  hyperlinks,  as  long  as  each 
hyperlink  label  contains  sufficient 
information  about  the  nature  and 
importance  of  the  required  disclosure, 
is,  itself,  clear  and  conspicuous,  is  on 
the  same  Web  page  and  proximate  to  the 
Internet  service  price  or  cost 
representation,  and  leads  directly  to  the 
full  disclosure.  According  to  the 
proviso,  if  a  hyperlink  is  used  to 
disclose  information  about  Internet 
cancellation  terms,  it  must  be  labeled  as 
follows:  "Early  Cancellation  of  the 
Internet  Service  Will  Result  in 
Substantial  Penalties.  Click  Here." 
Similarly,  if  a  hyperlink  is  used  to 
disclose  information  about  Internet 
access  costs,  it  must  be  labeled:  "You 
May  Have  to  Pay  Significant  Telephone 
Charges  to  Use  the  Internet  Service. 
Click  Here." 

Part  V  of  the  proposed  order  contains 
a  document  retention  requirement,  the 
purpose  of  which  is  to  ensure 
compliance  with  the  proposed  order.  It 
requires  that  respondent  maintain 
copies  of  ads  and  promotional  material 
that  contain  representations  covered  by 
the  proposed  order,  and  materials  that 
were  relied  upon  by  respondent  in 
complying  with  the  proposed  order. 

Part  VI  of  the  proposed  order  requires 
respondent  to  distribute  copies  of  the 
order  to  various  officers,  agents  and 
employees  of  respondent. 

Part  VII  of  the  proposed  order  requires 
respondent  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  VIII  of  the  proposed  order 
requires  respondent  to  file  with  the 
Commission  one  or  more  reports 
detailing  compliance  with  the  order. 

Part  IX  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-17222  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 
[File  No.  992  331 3J 

Office  Depot,  Inc.:  Analysis  To  Aa 
Public  Comment 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  setde  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  31,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  600  Pennsylvania  Ave.,  NW, 

Washington.  DC  20=S80 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston  or  Michael  Dershowitz,  FTC/S- 
4002,  600  Pennsylvania  Ave.,  NfW, 
Washington,  DC  20580.  (202)  326-3153 

or  326-31 5fl 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  Jime  29,  2000),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/formal.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 


Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Office  Depot,  Inc.  ("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Respondent  advertises,  sells,  and 
distributes  office  products,  including 
personal  computers.  This  matter 
concerns  allegedly  false  and  deceptive 
advertising  claims  regarding  the  sale  of 
a  $1,049.97  Compaq  Presario  5716 
computer  system  •based  upon  a  $400 
rebate  that  required  consumers  to  enter 
into  a  three  year  contract  for  Internet 
service  and  the  sale  of  a  "free" 
emachines  computer  based  upon  a 
similar  $400  rebate. 

The  Commission's  proposed 
complaint  alleges  that  respondent 
falsely  claimed  that  the  total  cost  of  a 
Compaq  Presario  5716  computer  system 
was  $1,049.97.  In  fact,  in  order  to  obtain 
the  system  for  $1,049.97,  consumers 
were  required  to  subscribe  to 
CompuServe  Internet  Service  for  three 
years  at  an  additional  cost  of  $21.95  per 
month  or  a  full  payment  of  $790.20.  The 
complaint  also  alleges  that  in 
representing  that  the  total  cost  of  the 
computer  system  was  $1,049.97, 
respondent  failed  to  disclose  or  failed  to 
disclose  adequately  that:  (a)  Consumers 
were  required  to  subscribe  to 
CompuServe  Internet  service  for  three 
years  at  an  additional  cost  of  $21.95  per 
month  or  a  full  payment  of  $790.20;  (b) 
consumers  who  cancel  the  Internet 
service  within  three  years  must  repay 
the  entire  $400  rebate  and  pay  a  $50 
cancellation  fee;  and  (c)  CompuServe 
does  not  provide  local  access  telephone 
numbers  for  its  Internet  ser\'ice  in  all 
areas,  and  therefore,  that  many 
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consumers  must  either  pay  long 
distance  telephone  charges  or 
surcharges  of  $6.00  per  hour  to  access 
its  Internet  service.  The  complaint 
alleges  that  the  failure  to  disclose  these 
material  facts  is  a  deceptive  practice. 

In  addition,  the  complaint  alleges  that 
respondent  falsely  claimed  that  a  "free" 
emachines  computer  included  a  monitor 
at  no  additional  cost.  In  fact,  the 
monitor  cost  $139.99  or  $199.99, 
depending  on  its  size.  The  complaint 
also  alleges  that  respondent  falsely 
claimed  that  consumers  could  obtain 
the  "free"  emachines  computer  at  no 
cost  after  rebates.  In  fact,  in  order  to 
obtain  the  computer  at  no  cost, 
consumers  were  required  to  subscribe  to 
Prodigy  Internet  Service  for  three  years 
at  an  additional  cost  of  $19.95  per 
month  or  a  full  payment  of  $718.20.  The 
complaint  also  alleges  that  in 
representing  that  consumers  could 
obtain  the  "free"  emachines  computer  at 
no  cost  after  rebates  respondent  failed  to 
disclose  or  failed  to  disclose  adequately 
that:  (a)  Consumers  were  required  to 
subscribe  to  Prodigy  Internet  service  for 
three  years  at  an  additional  cost  of 
$19.95  per  month  or  a  total  cost  of 
$718.20;  (b)  consumers  who  cancel  the 
Internet  service  within  three  years  must 
repay  the  entire  $400  rebate  and  pay  a 
$50  cancellation  fee;  and  (c)  Prodigy 
does  not  provide  local  access  telephone 
numbers  for  its  Internet  service  in  all 
areas,  and  therefore,  that  many 
consumers  must  either  pay  long 
distance  telephone  charges  or 
sin-charges  of  $6.00  per  hoiu  to  access 
its  Internet  service.  The  complaint 
alleges  that  the  failure  to  disclose  these 
material  facts  is  a  deceptive  practice. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  making  any 
misrepresentations  as  to  the  price  or 
cost  to  consumers  of  any  computer, 
computer-related  product,  or  Internet 
access  service. 

Part  II  of  the  proposed  order  prohibits 
respondent  from  making  any 
representation  about  the  price  or  cost  to 
consumers  of  any  computer,  computer- 
related  product,  or  Internet  access 
service,  when  that  price  or  cost,  or  any 
rebate,  is  conditioned  upon  the 
purchase  of  another  product  or  service, 
unless  respondent  discloses  clearly  and 
conspicuously,  and  in  close  proximity 
to  the  price,  cost  or  rebate 
representation  that  consumers  must 
purchase  the  additional  product  or 
service  in  order  to  obtain  the  advertised 
price  or  rebate.  In  addition.  Part  II 
requires  respondent  to  disclose  the  cost 


of  the  other  product  or  service  that  must 
be  purchased.  Furthermore,  if  the 
advertised  product  or  service  is  sold 
together  with  a  service,  respondent  is 
also  required  to  disclose  the  length  of 
time  that  consumers  are  required  to 
purchase  that  service.  Part  II  also 
contains  a  proviso  that  permits 
respondent  to  use  the  terms  "rebate"  or 
"discount"  without  making  the 
additional  cost  disclosers,  as  long  as 
respondent  does  not  describe  or 
characterize  the  rebate  or  discount  in 
any  way. 

Part  in  of  the  proposed  order 
prohibits  the  respondent  from  making 
any  representation  about  the  price  or 
cost  of  any  Internet  access  service  it 
offers  for  sale,  unless  it  discloses  certain 
material  facts.  If  consumers  have  to  pay 
additional  fees,  charges,  rebate 
repayments,  or  other  costs  to  cancel  the 
Internet  access  service,  the  amounts  of 
such  costs  must  be  disclosed.  If 
consumers  may  have  to  pay  long 
distance  telephone  charges,  hourly 
surcharges,  or  other  costs  in  excess  of 
local  telephone  fees  to  access  the 
Internet  service,  this  fact  must  be 
disclosed,  along  with  a  means  for 
consumers  to  ascertain  whether  or  not 
they  would  have  to  incur  such  costs  and 
the  amounts  of  any  such  costs.  These 
disclosures  must  be  clear  and 
conspicuous. 

Part  rv  of  the  proposed  order  contains 
a  document  retention  requirement,  the 
purpose  of  which  is  to  ensure 
compliance  with  the  proposed  order.  It 
requires  that  respondent  maintain 
copies  of  ads  and  promotionfJ  material 
that  contain  representations  covered  by 
the  proposed  order,  and  materials  that 
were  relied  upon  by  respondent  in 
disseminating  the  representations. 

Part  V  of  the  proposed  order  requires 
respondent  to  distribute  copies  of  the 
order  to  various  officers,  agents  and 
employees  of  respondent. 

Part  VI  of  the  proposed  order  requires 
respondent  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  VII  of  the  proposed  order  requires 
respondent  to  file  with  the  Commission 
one  or  more  reports  detailing 
compliance  with  the  order. 

Part  VII  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
the  either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  00-17223  Filed  7-6-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  Nos.  002-3199;  002-3200:  002-3201 . 
002-3202:  002-3203:  002-3204:  and  002- 
3205] 

Swisher  International.  Inc.: 
Consolidated  Cigar  Corporation: 
Swedish  Match  North  America,  Inc.; 
General  Cigar  Holdings.  Inc.:  Lane 
Limited;  Havatampa.  Inc.;  and  John 
Middleton,  Inc.;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

SUMMARY:  The  consent  agreements  in 
these  seven  matters  settle  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  or 
unfair  methods  of  competition.  The 
attached  Analysis  to  Aid  Public 
Comment  describes  both  the  allegations 
in  the  draft  complaints  that  accompany 
the  consent  agreements  and  the  terms  of 
the  consent  orders — embodied  in  the 
consent  agreements — that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  26,  2000. 
ADDRESSES:  Comments  should  be 
directed  lu:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Lee  Peeler  or  Mamie  Kresses,  FTC/S- 
4002,  600  Pennsylvania  Ave.,  NW, 
Washington,  D.C.  20580.  (202)  326-3090 
or  326-2070. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreements  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Conmient 
describes  the  terms  of  the  consent 
agreements,  and  the  allegations  in  the 
complaints.  An  electronic  copy  of  the 
full  text  of  the  consent  agreements 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  June  26,  2000),  on  the 
World  Wide  Web.  at  "http:// 
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www.ftc.gov/ftc/fonnal.htin."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20580,  either  in 
person  or  by  calhng  (202)  326-3627. 

Public  conunent  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159,  600  Pennsylvania 
Ave..  NW,  Washington.  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3''2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval, 
agreements  containing  consent  orders 
from  the  following  cigar  manufacturers, 
importers  or  marketers:  Swisher 
Intpmational,  Inc.  (Matter  No.  002- 
3199):  Consolidated  Cigar  Corporation 
(Matter  No.  002-3200):  Havatampa,  Inc. 
(Matter  No.  002-3204);  General  Cigar 
Holdings.  Inc.  (Matter  No.  002-3202); 
lohn  Middleton,  Inc.  (Matter  No.  002- 
3205);  Lane  Limited  (Matter  No.  002- 
3203);  and  Swedish  Match  North 
America,  Inc.  (Matter  No.  002-3201). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  the  receipt  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  pubhc  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  agreements  and 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  appropriate  action 
or  make  final  the  agreements'  proposed 
orders. 

Background 

In  July  1999,  the  Federal  Trade 
Commission  provided  a  Report  to 
Congress,  entitled  Cigar  Sales  and 
Advertising  and  Promotional 
Expenditures  for  Calendar  Years  1996 
and  1997  ("Commission  Report").  The 
Commission  Report  recommended  that, 
given  the  significant  increase  in  cigar 
smoking  prevalence  in  recent  years  and 
the  serious  health  risks  posed  by  cigar 
smoking,'  cigars  should  be  regulated  in 


a  manner  consistent  with  the  current 
regulation  of  cigarettes  and  smokeless 
tobacco.  See  Federal  Cigarette  Labeling 
and  Advertising  Act,  15  U.S.C.  1331  et 
seq.;  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986, 
15  U.S.C.  4401  et  seq.  The  Commission 
Report  recommended  that  Congress 
either  enact  legislation  to  require  federal 
health  warnings  on  cigar  labeling  and 
advertising  or  direct  the  Commission  to 
use  its  existing  authority,  under  Section 
5  of  the  Federal  Trade  Commission  Act, 
to  require  cigar  health  warnings. 

In  November  1999,  in  the  Joint 
Explanator\'  Note  of  the  Conferees  to 
H.R.  3421  Appropriations  Bill,  the 
Congressional  Appropriations 
Committees  responded  to  the 
Commission  Report  by  directing  the 
FTC  to  report  back  to  the  Committees  on 
Commission  plans  to  establish  "imiform 
Federal  health  warning  label[s]."2 

After  consideration  of  the  National 
Cancer  Institute's  findings  in  its  Cigar 
Monograph  on  the  serious  health  risks 
of  regular  cigar  use,  and  the  failure  of 
cigar  advertising  and  labeling  to 
disclose  these  health  risks,  the 
Commission  negotiated  consent 
agreements  with  the  seven  largest  cigar 
companies  to  implement  health 
warnings  on  cigar  labeling  and 
advertising  nationwide.^ 

The  Proposed  Complaints  and  Orders 

The  proposed  complaints  each  allege 
that  the  failure  to  disclose  that  regular 
cigar  smoking  can  cause  serious  adverse 
health  effects  is  both  unfair  and 
deceptive  in  violation  of  Section  5  of  the 
FTC  Act.  Part  I  of  the  proposed  orders 
requires  the  respondents  to  make  a  clear 
and  conspicuous  disclosure  of  the 
following  warning  statements  on  cigar 
labels  and  in  advertising: 
SURGEON  GENERAL  WARNING:  Cigar 

Smoking  Can  Cause  Cancers  Of  The 

Mouth  And  Throat,  Even  If  You  Do 

Not  Inhale. 
SURGEON  GENERAL  WARNING:  Cigar 

Smoking  Can  Cause  Lung  Cancer 

And  Heart  Disease. 
SURGEON  GENERAL  WARNING: 

Cigars  Are  Not  A  Safe  Alternative 

To  Cigarettes. 
SURGEON  GENERAL  WARNING: 

Tobacco  Use  Increases  The  Risk  Of 

Infertility,  Stillbirth,  And  Low  Birth 

Weight. 
SURGEON  GENERAL  WARNING: 

Tobacco  Smoke  Increases  The  Risk 


'  See  U.S.  Department  of  Health  and  Human 
Services,  National  Cancer  Institute,  Smoking  and 
Tobacco  Control  Monograph  No.  9  Cigars:  Health 
Effects  and  Trends  (1998),  NIH  publication  no.  98- 
4302  ("Cigar  Monograph"). 


2  145  Cong.  Rec.  H12230-02  (daily  ed.  Nov.  17. 
1999). 

^  Like  all  FTC  consent  orders,  these  orders  are  for 
settlement  purposes  only  and  do  not  constitute  an 
admission  by  the  cigar  manufacturers  of  any  law 
violation. 


Of  Lung  Cancer  And  Heart  Disease, 
Even  In  Nonsmokers. 

Part  n  of  the  proposed  orders  sets  out 
specific  format  requirements  for  the 
warnings,  which  are  designed  to  ensure 
that  the  warnings  are  visible  and 
readable.  Part  H  also  requires  that  the 
warning  statements  on  labeling  and 
advertising  be  printed  in  black  print  on 
a  solid  white  backgroimd,  and  be 
capitalized  and  punctuated  as  set  forth 
in  Part  I. 

Part  in  specifies  the  location  and  size 
requirements  for  the  disclosure  of  the 
health  warnings  on  cigar  labels.  The 
orders  require  that  the  warning  be 
displayed  on  the  principal  display  panel 
of  the  package.  For  the  majority  of  cigar 
boxes,  the  orders  define  the  principal 
display  panel  to  be  the  larger  of  the  top 
or  front  panel  of  the  package,  thus 
ensuring  that  the  warning  is  in  the  most 
noticeable  location.  The  orders  make  an 
exception  for  boxes  of  premium  (hand- 
rolled)  cigars,  providing  that  the 
warning  can  appear  on  the  top  or  front 
of  the  box,  depending  upon  which  panel 
is  more  likely  to  be  seen  by  consumers. 

Part  rV  sets  forth  the  specific  format 
and  size  requirements  for  the  disclosure 
of  the  health  warnings  on  cigar 
advertising.  The  orders  provide  that  the 
warning  shall  be  in  black  print  on  a 
white  background  and  be  centered  in  a 
black  ruled  rectangular  box.  Part  IV 
specifies  how  to  calculate  the  size  of  the 
warning  and  where  to  place  the  warning 
in  various  types  of  advertising, 
including  periodicals,  merchandisers, 
functional  items,  catalogues  and  cigar 
packages  that  also  function  as  point-of- 
sale  displays. 

Part  V  specifies  how  to  make  the 
required  disclosures  in  audio  and  video 
advertisements,  including  radio, 
television,  the  Internet,  tapes  and  films. 
The  orders  require  that  in  interactive 
media,  such  as  the  Internet,  the 
warnings  must  be  displayed  in  an 
unavoidable  manner  on  every  Web  page. 

Part  VI  of  the  proposed  orders 
addresses  requirements  for  the 
disclosiire  of  the  warnings  on  utilitarian 
items.  Utilitarian  items  are  treated  like 
other  advertising,  and  the  warning 
statements  must  appear  in  a  rectangular 
box  form,  in  a  size  based  upon  the 
item's  total  advertising  display  area. 

Part  VII  provides  that  cooperative 
advertisements  paid  for  in  whole  or  in 
part  by  a  respondent  must  include  the 
warnings,  with  the  exception  of  very 
small  print  advertisements  containing 
only  brand  name  and  price  information. 

Part  VIII  sets  forth  the  specific 
requirements  for  the  rotation,  display 
and  distribution  of  the  warning 
statements  on  cigar  packages.  For  each 
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cigar  brand,  respondents  must  display 
each  of  the  five  required  warning 
statements  randomly  in  as  equal  a 
number  of  times  as  possible,  and  must 
distribute  the  packages  randomly  in  all 
parts  of  the  U.S.A.  in  which  they  are 
marketed. 

Part  IX  provides  that,  on  most  types 
of  advertising,  the  five  warning 
statements  shall  be  rotated  in  an 
alternating  sequence  every  three 
months.  Part  IX  provides  for  equal 
simultaneous  display  of  the  warning 
statements  on  merchandisers,  cigar 
boxes  that  can  function  as  open  package 
displays  and  utilitarian  items.  Parts  VIII 
and  IX  of  the  proposed  orders  also 
require  the  companies  to  submit  to  the 
Conunission  for  approval  plans  for  the 
display  of  the  warnings  on  cigar 
packages  and  advertisements,  and  to 
comply  with  the  plans  as  approved. 

Part  X  of  the  proposed  oroers  states 
that  the  Commission  will  consider  state 
or  local  requirements  for  different 
health  warnings  on  any  cigar  labeling  or 
advertising  that  is  required  to  display 
the  FTC  warning  to  be  in  conflict  with 
the  orders. 

Part  XI  provides  a  safe  harbor  in  the 
event  the  companies  have  taken 
reasonable  steps  to  assure  compliance; 
in  the  event  of  labels  or  advertisements 
that  do  not  comply  with  the  order,  the 
proposed  respondents  will  bear  the 
burden  of  establishing  that  reasonable 
steps  were  taken  to  comply  with  the 
order.  This  same  safe  harbor  provision 
is  included  in  the  Commission's 
smokeless  tobacco  regulations. 

Part  XII  of  the  proposed  orders  states 
that  the  warning  requirements  shall 
become  effective  one  hundred  and 
eighty  (180)  days  after  issuance  of  the 
order. 

Part  XIII  provides  that  in  the  event  the 
Federal  Cigarette  Labeling  and 
Advertising  Act  or  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  or  the  Commission's  Smokeless 
Tobacco  Regulations  are  amended  or 
modified  to  change  the  size  or  format  of 
the  warnings  for  cigarettes  or  smokeless 
tobacco,  the  cigar  orders  may  be 
reopened  to  determine  whether  the  size 
or  format  of  the  warnings  for  cigars 
should  be  modified  to  conform  to  such 
changes. 

Parts  XIV  through  XVI  of  the 
proposed  orders  contain  standard 
recordkeeping,  reporting  and 
compliance  requirements. 

The  proposed  orders  do  not  contain  a 
sunset  provision  due  to  the  importance 
of  the  health  warnings  required  therein. 

Objectives  of  tht'  I'loposed  Orders 

The  Commission's  intent  in  obtaining 
the  proposed  consent  orders  is  to 


provide  a  uniform  national  system  of 
health  warnings  on  cigar  labeling  and 
advertising.  National  health  warnings 
that  are  clear  and  conspicuous  benefit 
consumers.  Here,  the  cigar  warnings 
will  prevent  future  deception  and 
unfairness  by  providing  important 
information  with  which  consumers 
nationwide  can  make  more  informed 
choices.'' 

Each  of  the  five  warnings  conveys  a 
simple  and  specific  message  about 
health  risks  associated  with  cigar  use. 
the  orders'  requirements  for  display  of 
the  warnings  on  packaging  and 
advertising  will  provide  sufficient 
repetition  of  each  warning  statement  to 
contribute  to  long-term  recall  of  each 
message,  while  decreasing  the 
likelihood  that  any  one  message  will 
become  so  familiar  and  overexposed 
that  its  effectiveness  will  "wear  out." 
Together,  the  five  warnings  provide  a 
comprehensive  warning  scheme  that 
provides  necessary  and  important 
information  to  consumers  nationwide. 

Because  the  proposed  respondents' 
cigar  packaging  and  advertising  is 
disseminated  in  the  national 
marketplace,  a  comprehensive  national 
system  of  simple  and  direct  warnings 
will  provide  the  greatest  benefits  to 
consumers.  Moreover,  multiple,  and 
potentially  inconsistent,  warnings  on 
individual  packages  or  advertisements 
could  neutralize  or  negate  those 
benefits.  Such  multiple  warnings  may 
be  confusing  to  consumers  and  undercut 
the  saliency  of  the  warnings  required  by 
these  consent  orders.  Further,  they  are 
likely  to  have  the  imintended  effect  of 
making  it  more  difficult  for  consumers 
to  process  the  warning  messages 
required  here.  And,  while  diminished 
effectiveness  could  result  when  one 
state  mandates  additional  warnings  on 
packages  or  advertisements  bearing  the 
Commission  warnings,  the  problem  will 
be  exacerbated  if  more  than  one  state 
imposes  requirements  applicable  to  a 
single  package  or  advertisement. 

In  light  of  the  important  benefits  from 
a  national  warning  system.  Part  X  of  the 
Commission's  orders  preempts  state  or 
local  requirements  for  different  health 
warnings  on  any  cigar  labeling  or 
advertising  that  is  required  to  display 
the  FTC  warnings.  At  the  same  time,  the 
Commission  recognizes  the  critically 
important  role  that  states  play  in 
consumer  protection  and  tobacco 
control.  The  provision  does  not  affect 
other  state  or  local  requirements.  For 
example,  required  warnings  for  types  of 


*  Uniform  national  health  warnings  likewise 
benefit  national  competition.  Multiple  different 
warnings  can  raise  costs  and  regulatory  burdens  for 
national  marketers  such  as  the  proposed 
respondents. 


advertising  that  are  not  covered  by  the 
proposed  orders  (such  as  shelf  talkers 
under  a  certain  size),  or  state  or  local 
restrictions  on  advertising  placement  or 
youth  access  to  tobacco  products  are  not 
affected.  It  is  the  Commission's  intent 
that  this  provision  apply  only  to  state 
requirements  for  different  health 
warnings  by  companies  who  have 
entered  into  the  FTC  consent  orders, 
and  only  to  packages  and  advertising 
required  to  contain  the  federally- 
mandated  warnings. 

The  purpose  of  the  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  the  terms  therein. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-17221  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  992  3206] 

Value  America.  Inc.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  31.  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  D  C  20580 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston  or  Michael  Dershowitz,  FTC/S- 
4002,  600  Pennsvlvania  Ave.,  NW, 
Washington,  D.C.  20580  (202)  326-3153 
or  326-3158. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
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approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  June  29,  2000),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/format.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW,  Washington,  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  eind 
copying  at  its  principal  office  in 
accordance  with  Section  4. 9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Value  America,  Inc. 
("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Respondent  advertises,  sells,  and 
distributes  personal  electronic  devices, 
computer  software,  personal  computers, 
and  other  products  through  its  Internet 
Web  site  (reached  by  <www.va.com>  or 
<www.valueamerica.com>),  eind 
through  toll-free  telephone  numbers. 
This  matter  concerns  allegedly  false  and 
deceptive  advertising  claims  regarding 
the  sale  of  various  computer  systems 
based  upon  a  $400  rebate  that  required 
consumers  to  enter  into  a  three  year 
contract  for  Internet  service.  This  matter 
also  concerns  alleged  violations  of  the 
Mail  or  Telephone  Order  Merchandise 
Rule. 

The  Commission's  proposed 
complaint  alleges  that  respondent 


falsely  claimed  that  the  total  cost  of  a 
Toshiba  Satellite  2100CDS  laptop  was 
$899;  that  the  total  cost  of  a  Hewlett- 
Packard  Pavilion  4535  Multimedia  PC 
was  $449;  that  the  total  cost  of  a  Proteva 
computer  system  was  $1299;  that  the 
total  cost  of  an  IBM  Aptiva  E572  Micro 
Tower  computer  was  $619;  and  that  an 
emachines  etower  366C  computer  was 
"free."  In  fact,  in  order  to  obtain  these 
computers  at  the  advertised  prices, 
consumers  were  required  to  subscribe  to 
CompuServe  2000  Premier  Internet 
Service,  Prodigy  Internet,  or  Microsoft 
MSN  Plus  Internet  Access  for  three 
years  at  an  additional  cost  of  $19.95  to 
$21.95  per  month  or,  in  the  case  of 
CompuServe  Internet  Service,  an 
optional  full  pre-payment  of  $790.20. 

The  complaint  also  alleges  that  when 
respondent  represented  that  the  total 
cost  of  the  computer  was,  respectively, 
$899,  $449,  $1299,  $619,  or 
"fi-ee, "respondent  failed  to  disclose  or 
failed  to  disclose  adequatley:  (a)  That 
consumers  were  required  to  subscribe  to 
CompuServe  2000  Premier  Internet 
Service,  Prodigy  Internet,  or  Microsoft 
MSN  Plus  Internet  Access  for  three 
years  at  an  additional  cost  of  $19.95  to 
21.95  per  month,  or  in  the  case  of 
CompuServe  Internet  Service,  an 
optional  full  pre-payment  of  $790.20;  (b) 
the  amounts  of  the  rebates,  and  the  total 
price  of  the  computer  systems  before 
rebates  with  respect  to  the  Hewlett- 
Packard  Pavilion  4535  Multimedia  PC, 
and  the  emachines  etower  366C 
computer;  (c)  that  consumers  who 
cancel  the  Internet  service  within  three 
years  must  repay  all  or  a  portion  of  the 
$400  rebate  and,  in  the  case  of  the 
CompuServe  cm,d  Prodigy  rebates  offers, 
also  pay  a  cancellation  fee  of  up  to  $50; 
(d)  that,  in  the  case  of  the  Prodigy 
rebates,  it  can  take  a  total  of  12  to  17 
weeks  to  receive  the  $400  rebate;  and  (e) 
that  CompuSer\'e,  Prodigy,  and 
Microsoft  do  not  provide  local  access 
telephone  numbers  for  their  respective 
Internet  services  in  all  areas,  and 
therefore,  that  many  consumers  must 
either  pay  long  distance  telephone 
charges  or,  in  the  case  of  CompuServe 
2000  or  Prodigy  Internet.  $6.00  per  hour 
to  access  their  Internet  service.  The 
complaint  alleges  that  the  failure  to 
disclose  these  material  facts  is  a 
deceptive  practice. 

In  addition,  the  complaint  alleges  that 
respondent  falsely  claimed  that  the  IBM 
Aptiva  E572  Micro  Tower  computer 
included  a  monitor  at  no  additional 
cost.  In  fact,  consumers  must  purchase 
a  monitor  separately.  The  complaint 
also  alleges  that  in  numerous  instances, 
respondent  failed  to  ship  some  or  all  of 
the  ordered  merchandise  to  the  buyer 
within  the  time  stated  in  the 


solicitation,  or  if  no  time  was  stated, 
within  30  days  after  receipt  of  a 
properly  completed  order,  as  required 
by  the  Mail  Order  Rule.  The  complaint 
also  alleges  that  when  respondent  was 
not  able  to  ship  some  or  all  of  the 
ordered  merchandise  to  the  buyer, 
respondent  failed  to  offer  to  the  buyer 
an  option  either  to  consent  to  a  delay  in 
shipping  or  to  cancel  the  order  and 
receive  a  prompt  refund,  as  required  by 
the  Mail  Order  Rule.  The  complaint  also 
alleges  that  when  respondent  was  not 
able  to  ship  ordered  merchandise  to  the 
buyer,  and  having  failed  to  offer  the 
affected  buyer  an  option  either  to 
consent  to  a  delay  in  shipping  or  to 
cancel  the  order  and  receive  a  prompt 
refund,  as  required  by  the  rule, 
respondent  failed  to  deem  the  order 
canceled  and  to  make  a  prompt  refund 
the  buyer,  as  required  by  the  Mail  Order 
Rule. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  ft-om  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  fi-om  making  any 
misrepresentations  as  to  the  price  or 
cost  to  consumers  of  any  computer, 
computer-related  product,  or  Internet 
access  service  or  what  is  included  in  the 
price  of  any  such  product  or  service. 

Part  II  of^the  proposed  order  prohibits 
respondent  fix)m  making  any 
representation  about  the  price  or  cost  to 
consumers  of  any  computer,  computer- 
related  product,  or  Internet  access 
service,  when  that  price  or  cost,  or  any 
rebate,  is  conditioned  upon  the 
purchase  of  another  product  or  service, 
unless  respondent  discloses  clearly  and 
conspicuously,  and  in  close  proximity 
to  the  price,  cost  or  rebate 
representation  that  consumers  must 
purchase  the  additional  product  or 
service  in  order  to  obtain  the  advertised 
price  or  rebate.  In  addition.  Part  II 
requires  respondent  to  disclose  the  cost 
of  the  other  product  or  service  that  must 
be  purchased,  along  with  the  length  of 
time  consumers  are  required  to 
purchase  such  other  service.  Part  II  also 
contains  a  proviso  that  permits 
respondent  to  use  the  terms  "rebate"  or 
"discount"  without  making  the 
additional  cost  disclosures,  as  long  as 
respondent  does  not  describe  or 
characterize  the  rebate  or  discount  in 
any  way. 

Part  III  of  the  proposed  order 
prohibits  the  respondent  from  making  a 
claim  about  the  after-rebate  price  or  cost 
of  any  computer,  computer-related 
product,  or  Internet  access  service, 
unless  it  discloses,  clearly  and 
conspicuously,  and  in  close  proximity 
to  the  after-rebate  price  or  cost 
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representation,  the  amounts  of  any 
rebates  offered,  and  the  total  cost  of  the 
computer  product  or  service,  excluding 
any  rebate  amounts  (i.e.,  the  before- 
rebate-price).  Part  III  also  contains  a 
proviso  that  states  that  if  there  is  only 
one  rebate  involved  in  the  order,  and  no 
other  reductions  in  the  total  price  of  the 
product  or  service,  respondent  need 
only  disclose  the  amount  of  that  one 
rebate,  and  need  not  also  disclose  the 
before-rebate  price. 

In  connection  with  the  promotion  or 
sale  of  any  Internet  access  service,  or 
any  computer  or  computer-related 
product  whose  price  is  conditioned 
upon  the  purchase  of  Internet  access 
service.  Part  FV  of  the  proposed  order 
prohibits  respondent  from  making  any 
representation  about  the  price  or  cost  to 
consumers  of  any  Lntemet  access 
service,  unless  it  discloses  certain 
material  facts.  If  consumers  have  to  pay 
additional  fees,  charges,  rebate 
repayments,  or  other  costs  to  cancel  the 
Internet  access  service,  the  amounts  of 
such  costs  must  be  disclosed.  If 
consujners  may  have  to  pay  long 
distance  telephone  charges,  hourly 
surcharges,  or  other  costs  in  excess  of 
local  telephone  fees  to  access  the 
Internet  service,  this  fact  must  be 
disclosed,  along  with  a  means  for 
consumers  to  ascertain  whether  or  not 
they  would  have  to  incur  such  costs  and 
the  amoimts  of  any  such  costs.  In 
addition,  respondent  must  disclose  the 
amount  of  time  required  for  purchasers 
to  receive  any  rebate.  These  disclosures 
must  be  clear  and  conspicuous. 

Part  rV  of  the  proposed  order  also 
contains  a  proviso,  that  together  with 
the  definition  of  "through  the  use  of  a 
hyperlink."  provides  a  way  in  which  the 
disclosures  required  by  Part  FV  can  be 
made  on  the  Internet  with  hyperlinks. 
These  disclosures  may  be  made  through 
the  use  of  hyperlinks,  as  long  as  each 
hyperlink  label  contains  sufficient 
information  about  the  nature  and 
importance  of  the  required  disclosure,  is 
itself  clear  and  conspicuous,  is  on  the 
same  Web  page  and  proximate  to  the 
Internet  service  price  or  cost 
representation,  and  leads  directly  to  the 
full  disclosure.  According  to  the 
proviso,  if  a  hyperlink  is  used  to 
disclosre  information  about  Internet 
cancellation  terms,  it  must  be  labeled  as 
follows:  "Early  Cancellation  of  the 
Internet  Service  May  Result  in 
Substantial  Penalties.  Click  Here." 
Similarly,  if  a  hyperlink  is  used  to 
disclose  information  about  Internet 
access  costs,  it  must  be  labeled:  "You 
May  Have  to  Pay  Significant  Telephone 
Charges  to  Use  the  Internet  Service. 
Click  Here."  Finally,  if  a  hyperlink  is 
used  to  disclose  information  about  the 


time  it  takes  to  receive  a  rebate,  it  must 
be  labeled:  "Time  to  Receive  Rebate. 
Click  Here." 

Part  V  of  the  proposed  order  prohibits 
respondent  from  violating  any  provision 
of  the  Mail  or  Telephone  Order 
Merchandise  Rule,  including  the 
soliciting  of  orders  for  merchandise, 
either  by  mail  or  phone,  without  a 
reasonable  basis  to  expect  to  be  able  to 
ship  some  or  all  of  the  merchandise 
within  the  time  stated  in  the 
solicitation,  or  if  no  time  is  stated, 
within  30  days  of  receiving  a  properly 
completed  order.  Respondent  must  offer 
the  buyer  the  option  of  either 
consenting  to  a  delay  in  shipping  or 
canceling  the  order  and  receiving  a 
prompt  refund  when  respondent  is 
imable  to  ship  within  the  applicable 
time  period.  Respondent  must  also 
deem  the  order  canceled  and  make  a 
prompt  refund  in  instances  where 
respondent  failed  to  ship  on  time  and 
failed  to  offer  the  buyer  the  option  of 
either  consenting  to  the  delay  or 
canceling  the  order  and  receiving  a 
prompt  refund. 

Part  VI  of  the  proposed  order  requfres 
respondent  to  maintain  and  make 
available  to  the  Commission  for  five 
years,  business  records  demonstrating 
compliance  with  the  terms  and 
conditions  of  Part  V.  Part  VII  of  the 
proposed  order  requires  respondent  to 
compile  a  list  of  purchasers  who 
ordered  products  from  respondent  and 
paid  for  them  prior  to  the  service  date 
of  the  order,  and  who  had  not 
previously  received  a  refund  or 
consented  to  a  delay,  but  did  not  receive 
ordered  products  more  than  ten  days 
after  the  date  respondent  stated  they 
would  be  shipped,  or  the  date  of  the 
delay  notice.  Respondent  must  then 
cancel  each  such  order  and  send  a 
refund  to  each  purchaser  on  the  list  for 
the  total  amount  paid,  including  all 
taxes  and  shipping  and  handling 
charges,  if  any.  Respondent  must 
furnish  the  list  of  purchasers  to  the 
Commission,  indicating  for  each  the 
amoimt  and  date  the  refund  was  paid. 

Part  VIII  of  the  proposed  order 
contains  a  document  retention 
requirement,  the  purpose  of  which  is  to 
ensure  compliance  with  the  proposed 
order.  It  requires  that  respondent 
maintain  copies  of  ads  and  promotional 
material  that  contain  representations 
covered  by  the  proposed  order,  and 
materials  that  were  relied  upon  by 
respondent  in  complying  with  the 
proposed  order. 

Part  IX  of  the  proposed  order  requires 
respondent  to  distribute  copies  of  the 
order  to  various  officers,  agents  and 
employees  of  respondent. 


Part  X  of  the  proposed  order  requires 
respondent  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliemce  with  the  order. 

Part  XI  of  the  proposed  order  requires 
respondent  to  file  with  the  Commission 
one  or  more  reports  detailing 
compliance  with  the  order. 

Part  Xn  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  after 
the  date  it  is  issued  or  twenty  years  after 
a  compliant  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC. 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  00-17224  Filed  7-6-00;  8:45  am] 

BILUNQ  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-00-4] 

Fiscal  Year  2000  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

agency:  Administration  on  Aging.  HHS. 
ACTION:  Announcement  of  availability 
of  funds  and  request  for  applications  to 
develop  new  Family  Friends/Volunteer 
Senior  Aides  (VSA)  projects  and.  in 
addition,  to  provide  training  and 
technical  assistance  to  Family  Friends/ 
VSA  projects. 

SUMMARY:  The  Administration  on  Aging 
announces  that  it  will  hold  a  grant 
award  competition,  under  this 
aimounced  priority  area,  for  seven  (7)  to 
eight  (8)  new  model  projects  that 
demonstrate  effective  ways  of  planning, 
developing,  and  sustaining  Family 
Friends/ VSA  programs  for  one  (1) 
project  to  provide  appropriate  training 
and  technical  assistance  to  the  Family 
Friends/VSA  projects. 

The  deadline  date  for  the  submission 
of  applications  is  August  14,  2000.  For 
the  model  project  competition,  eligible 
applicants  are  restricted  to  public  or 
nonprofit  community-level  agencies  or 
organizations.  In  addition,  because  the 
primary  focus  of  this  priority  area  is  on 
the  establishment  of  new  model  Family 
Friends/VSA  projects  in  communities 
other  than  those  which  have  already 
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been  program  sites,  those  agencies  or 
organizations  that  have  carried  out 
Family  Friends/VSA  projects  are  not 
eligible  for  this  competition.  No 
applicant  eligibility  restrictions,  other 
than  public  or  nonprofit  status,  apply  to 
the  training/technical  assistance 
competition. 

Application  kits  are  available  by 
wn-iting  to  the  Department  of  Health  and 
Human  Services,  Administration  on 
Aging,  Office  of  Program  Development, 
330  Independence  Avenue,  SW.,  Room 
4261,  Washington,  DC  20201,  or  by 
calling  202-€19-2050. 

Jeanette  C.  Takamura, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  00-17175  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4154-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  ano 
Prevention 

:30DAY-^9-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

Evaluative  Research  for  the  National 
Bone  Health  Education  Campaign — 
New — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
in  cooperation  with  the  Office  on 
Women's  Health,  is  developing  a 
national  osteoporosis  prevention 
campaign  targeting  girls  ages  9-18 — the 
National  Bone  Health  Campaign 
(NBHC).  The  5-year  campaign  will  begin 
by  targeting  girls  ages  9-1 2  and  their 
parents  and  then  expand  to  girls  13-18 
and  their  parents.  Funding  for  the 
campaign  has  been  approved  for  the 
first  two  years  of  the  program,  so  the 
research  presented  here  is  only  that  to 
be  conducted  in  the  those  two  years. 

The  research  will  consist  of:  (1) 
Message  tests  with  representative 
samples  of  200  girls  ages  9-12,  200  girls 
ages  13-18  and  200  parents  of  girls  ages 
9-12;  (2)  Baseline  telephone  surveys  of 
representative  samples  of  1000  girls  9- 
12  and  1000  girls  13-18;  (3)  Follow-up 
siarvey  of  representative  sample  of  1000 


girls  ages  9-12;  and  (4)  Aimual  surveys 
of  400  girls  9-1 2  and  aimual  surveys  of 
200  parents  of  girls  9-12  in  five 
"sentinel"  sites. 

Specifically,  the  purpose  of  the 
research  is  to  (1)  Pre-test  campaign 
messages  to  ensure  that  they  are 
attention-getting,  imderstandable, 
personally  relevant,  and  credible  for  the 
target  audiences;  (2)  Provide  ongoing 
assessment  of  campaign  events  and  their 
effects  in  five  "sentinel"  sites;  and  (3) 
Provide  an  overall  measure  of  the 
campaign's  effectiveness  over  time. 

The  results  of  the  proposed  research 
will  be  used  to  identify  and  develop 
effective  campaign  messages  and 
strategies  to  promote  bone  healthy 
attitudes,  knowledge  and  behaviors 
among  the  primary  and  secondary 
audiences,  and  to  assist  program 
planners  in  assessing  and  refining 
program  tactics.  The  research  will  also 
provide  a  measure  of  the  success  of  the 
program  in  increasing  awareness  of 
bone  healthy  activities  and  improving 
knowledge  and  attitudes  related  to  those 
activities  among  the  primary  target 
audience  (girls  9-18).  The  research  will 
also  be  shared  with  NBHEC  partners 
(various  public  and  private  agencies  or 
organizations)  for  use  in  designing  and 
implementing  collaborative  programs 
and  messages  at  the  national  and  local 
levels. 

The  total  annualized  burden  is 
estimated  to  be  2,000  hours. 


No.  of  respondents 


Responses  per 
respondent 


Hours  per 
response 


National  baseline  survey  of  girls  ages  9-18  

National  follow-up  survey  of  girls  ages  9-12  

3  sentinel  site  surveys  of  girls  ages  9-12  

3  sentinel  site  surveys  of  parents  of  girls  ages  9-12 


1,000(9-12) 

1,000(13-18) 

1,000 

2,000 

1,000 


20/60 
20/60 
20/60 
20/60 
20/60 


Dated:  June  30,  2000. 
Kathy  Cahill, 

Associate  Director  for  Policy,  Planning  and 
Evaluation.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-17227  Filed  7-6-00;  8:45  am] 

BILLING  CODE   -'53-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-4&-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

Evaluating  National  Dissemination 
Strategies  for  Effective  HIV  Prevention 
Programs  for  Youth — NEW — The 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 


(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC)  seeks  OMB 
approval  for  an  evaluation  of  the 
dissemination  of  CDC  identified 
effective  education  programs  from 
national  training  to  the  community  level 
to  be  conducted  from  2000  to  2002.  The 
project  aims  to  enhance  the  adoption 
and  implementation  of  effective  HIV 
prevention  programs.  As  such,  it  is 
directly  related  to  the  CDC  FY  2000 
performance  plan  to  reduce  the 
incidence  of  HIV/ AIDS  through  the 
dissemination  of  HIV  prevention 
education  programs.  CDC  will  study  the 
diffusion  of  two  prevention  programs. 
Half  of  the  participants  attending  the 
training  will  be  randomly  selected,  by 
state,  to  receive  additional  technical 
assistance  and  diffusion  action 
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planning.  This  evaluation  will  follow 
two  cohorts  of  respondents:  Cohort  A 
(Master  Trainers  and  Coalition  Leaders) 
includes  education  and  public  health 
agency  administrators,  health  education 
trainers,  and  community  organization 
and  community  media  leaders  who 
attended  the  national  training  and  who 
will  disseminate  the  program  in  their 
states  and  communities;  Cohort  B  (Local 


Health  Educators  and  Coalition 
Members)  includes  local  administrators, 
teachers,  and  health  educators  in  local 
health  departments,  schools,  media 
groups,  and  commimity  organizations, 
who  attended  a  training  provided  by  a 
Master  Trainer/Coalition  Leader.  Cohort 
A  will  complete  a  30-minute  survey  at 
6  months  and  12  months  post-training 
and  also  participate  in  one  90-minute 


focus  group  conducted  by  phone. 
Cohort  B  will  receive  one  45-minute 
survey  six  months  after  they  have 
received  training. 

We  assume  that  each  Cohort  A 
participant  will,  in  turn,  train  30  local 
health  educators  or  coalition  members 
(Cohort  B).  The  total  annualized  burden 
is  estimated  to  be  1339.5  hours. 


Respondents 

Number  of     '  res^nSslr        Burden  per 
respor.der.ts       ''^^^^l^'          response 

Cohort  A;  HIV  

57 
1710 

2 

1 

0.50 
0.75 

Cohort  B:  HIV  

Dated:  June  30,  2000. 
Kathy  Cahill, 

Associate  Director  for  Policy,  Planning  and 
Evaluation.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-17228  Filed  7-6-00;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEAlTh  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Conf^o-  and 
Prevention 

'P'ograr-n  Announcement  00142] 

Human  Immunodeficiency  Virus  (HIV) 
Related  Applied  Research    Notice  of 
Availability  of  Funds 

A.  Purpost; 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
progrcun  for  human  immunodeficiency 
virus  (HIV)  related  applied  research  for 
the  control  and  prevention  of  HIV.  The 
purpose  of  this  program  is  to  encourage 
new  and  innovative  methods  to  further 
the  prevention  of  HIV  infection.  This 
program  addresses  the  "Healthy  People 
2010"  priority  area  of  HIV  Infection.  For 
the  conference  copy  of  "Healthy  People 
2010"  visit  the  internet  site:<http:// 
www.health.gov/healthypeople>. 

Projects  that  will  be  considered  for 
funding  are  applied  research  for  the 
control  and  prevention  of  HIV  that 
address  only  the  following  Program 
Priority  Areas: 

1 .  Prevent  development  of 
opportunistic  infections  and  prevent  or 
delay  progression  to  AIDS  and  death 
among  HIV-infected  persons  receiving 
medical  care. 

2.  Develop,  pilot,  evaluate,  and/or 
transfer  technology  of  HIV  rapid  testing 
and  counseling  strategies. 


3.  Identify  and  characterize  recently 
HIV-infected  persons  in  specific 
populations  or  geographic  areas;  or 
assess  HIV  incidence  in  selected  high- 
risk  populations  or  social  networks  in 
geographically-defined  communities 
where  HIV  incidence  is  known  or 
expected  to  be  high;  or  use  of  HIV 
incidence  data  to  evaluate  prevention 
interventions. 

4.  Develop  and  implement  methods  to 
improve  access  to  care  of  HIV-infected 
person  and  to  reduce  HIV  associated 
morbidity  and  mortality  among  persons 
in  medical  care. 

5.  Describe  the  prevalence  and 
identify  demographic  and  drug  use 
correlates  of  antibody  to  HIV.  HCV 
(Hepatitis  C  Virus),  HBV  (Hepatitis  B 
Virus)  and  other  bloodborne  pathogens 
among  entrants  to  a  correctional  facility 
(CF)  and  estimate  the  incidence  of 
transmission  of  such  bloodborne 
pathogens  among  recidivists  reentering 
the  correctional  facility. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
universities,  colleges,  research 
institutions,  hospitals,  public  and 
private  non-profit  organizations, 
community -based,  national,  and 
regional  organizations,  State  and  local 
governments  or  their  bona  fide  agents  or 
instrumentalities,  federally  recognized 
Indian  Tribal  governments,  Indian  tribes 
or  organizations. 

*    Note:  Public  Law  104-65  states  that 
an  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  is  not  eligible  to  receive 
Federal  funds  constituting  an  award, 
grant,  cooperative  agreement,  contract, 
loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2000  to  fund  approximately  four 
new  and/or  competing  continuation 


awards.  It  is  expected  that  the  average 
award  will  be  $125,000,  ranging  from 
$100,000— $300,000.  Funding  estimates 
are  subject  to  change.  It  is  expected  that 
awards  will  begin  September  30,  2000, 
and  will  be  made  for  a  12  month  budget 
period  within  a  project  period  of  up  to 
four  years.  Funding  estimates  are 
subject  to  change. 

Continued  support  in  future  years 
will  be  based  on  the  availability  of 
funds  and  success  in  demonstrating 
progress  toward  achievement  of 
objectives. 

Funding  Preference 

Preference  will  be  given  to  competing 
continuation  applications  to  ensure 
continuity  of  support  for  currently 
funded  projects 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
under  2.  (CDC  Activities).  Recipient 
activities  to  achieve  the  purposes  of  this 
program  will  vary  by  project. 

1.  Recipient  Activities 

a.  Complete  the  development  of  the 
research  protocol. 

b.  Carry  out  the  activities  according  to 
the  approved  protocol. 

c.  Ensure  that  appropriate  approvals 
are  secured  for  the  protection  of  human 
subjects.  Office  of  Management  and 
Budget  and  Paperwork  Reduction  Act, 
privacy,  confidentiality,  and  data 
security. 

d.  Compile  and  disseminate  findings. 

2.  CDC  Activities 

a.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the 
project  through  periodic  site  visits, 
frequent  telephone  calls,  and  review  of 
technical  reports  and  interim  data 
analysis. 
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b.  Assist  in  facilitating  the  planning 
and  implementation  of  the  necessary 
linkages  with  local  or  State  health 
departments  and  assist  with  the 
developmental  strategies  for  applied 
clinical  or  prevention  oriented  research 
programs,  for  recipients  whose  projects 
involve  collaboration  with  a  State  or 
local  health  department. 

c.  Facilitate  the  technological  and 
methodological  dissemination  of 
successful  prevention  and  intervention 
models  among  appropriate  target 
groups,  such  as.  State  and  local  health 
departments,  community  based 
organizations,  and  other  health 
professionals. 

d.  Provide  technical  assistance  in 
planning  and  evaluating  strategies  and 
protocols,  as  requested. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative,  excluding  the 
budget,  should  be  no  more  than  11 
doubled-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font. 

The  application  narrative  should 
consist  of: 

1 .  Abstract  (Not  to  exceed  1  page):  An 
executive  summary  of  your  program 
covered  under  this  announcement. 

2.  Program  Plan  (Not  to  exceed  10 
pages):  In  developing  the  application 
under  this  announcement,  please  review 
the  recipient  activities  and,  in 
particular,  evaluation  criteria  and 
respond  concisely  and  completely. 

3.  Budget:  Submit  an  itemized  budget 
and  supporting  justification  that  is 
consistent  with  your  proposed  program 
plan. 

F.  Submission  and  Deadlines 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  at  the  following  Internet 
address:  wvvrw.cdc.gov/  .  .  .  Forms,  or 
in  the  application  kit.  On  or  before 
August  18,  2000,  submit  your 
application  to  the  Grants  Management 
Specialist  listed  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 


(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Applications 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  The  inclusion  of  a  brief  review  of 
the  scientific  literature  pertinent  to  the 
study  being  proposed  and  specific 
research  questions  or  hypotheses  that 
will  guide  the  research.  The  originality 
and  need  for  the  proposed  research,  the 
extent  to  which  it  does  not  replicate 
past  or  present  research  efforts,  and  how 
findings  will  be  used  to  guide 
prevention  and  control  efforts.  (25 
points) 

2.  The  quality  of  the  plans  to  develop 
and  implement  the  study,  including  the 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(b)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits.  (25  points) 

3.  Extent  to  which  proposed  activities, 
if  well  executed,  support  attaining 
project  objectives.  (25  points) 

4.  Extent  to  which  personnel  involved 
in  this  project  are  qualified,  including 
evidence  of  past  achievements 
appropriate  to  the  project,  and  realistic 
and  sufficient  time  commitments. 
Evidence  of  adequacy  of  facilities  and 
other  resources  supported  to  carry  out 
the  project.  (25  points) 

5.  Otner  (not  scored) 

(a)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 


reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  the  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

(b)  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  an  annual  progress  report; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1 — Human  Subjects  Requirements 
AR-2 — Inclusion  of  Women  and  Racial 

and  Ethnic  Minorities  in  Research 

Requirements 
AR-4— HTV/AIDS  Confidentiality 

Provisions 
AR-5 — HIV  Program  Review  Panel 

Requirements 
AR-6 — Patient  Care  Prohibitions 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2010 
AR-1 2 — Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Section 
317(k){2)  (42  U.S.C.  247b(k)(2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  93.943, 
Epidemiologic  Research  Studies  of 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  Hxmian  Immunodeficiency 
Virus  (HTV)  Infection  in  Selected 
Population  Groups. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
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application  kit,  call  1-888-CRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  dociunents,  business 
management  technical  assistance  may 
be  obtained  from:  Julia  L.  Valentine, 
Grants  Management  Specialist  Grants 
Management  Branch,  Prociu'ement  and 
Grants  Office  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
3000.  2920  Brandywine  Road,  Atlanta, 
GA  30341^146.  telephone  (770)  488- 
2732  or  facsimile  at  (770)  488-2847  or 
INTERNET  address:  HTTP:// 
WWW.jxvl@CDC.GOV. 

You  may  obtain  programmatic 
technical  assistance  from:  Peggy  Bloom. 
National  Center  for  HIV,  STD  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  NE.  Atlanta,  GA  30333. 
Telephone  (404)  639-0927.  INTERNET 
address: 
HTTP:\\WWW.PMB  1  ©CDC.GO  V 

Dated:  June  30.  2000. 
Henry  S.  Casseil  m. 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-17178  Filed  7-6-00;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00137] 

HIV/AIDS  Prevention  Program 
Development  and  Technical 
Assistance  Collaboration  for  Faith 
Communities  in  Countries  Targeted  dy 
the  Leadership  and  Investment  m 
Fighting  the  Epidemic  (LIFE)  Initiative; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  HTV/AIDS  Prevention 
Program  Development  and  Technical 
Assistance  Collaboration  with  Countries 
Targeted  by  the  LIFE  (Leadership  and 
Investment  in  Fighting  an  Epidemic) 
Initiative. 

In  July  1999,  the  Administration 
announced  the  LIFE  initiative  to  address 
the  global  AIDS  pandemic.  The  LIFE 
initiative,  an  effort  to  expand  and 
intensify  the  global  response  to  the 
growing  AIDS  pandemic  and  its  serious 


impact,  is  part  of  the  United  States 
(U.S.)  Government's  participation  in  the 
International  Partnership  Against  HIV/ 
AIDS  in  Africa  (IPAA).  A  central  feature 
of  the  LIFE  initiative  is  a  $100  million 
increase  in  U.S.  support  for  sub-Saharan 
African  countries  and  India,  which  are 
working  to  prevent  the  further  spread  of 
HIV  and  to  care  for  those  affected  by 
this  devastating  disease.  This  additional 
funding  is  a  critical  step  by  the  U.S. 
Government  in  recognizing  the  impact 
that  AIDS  continues  to  have  on 
individuals,  families,  communities,  and 
nations  and  responding  to  the 
imperative  to  do  more.  The  Department 
of  Health  and  Human  Services  (HHS), 
through  its  agency  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  is 
administering  $35  million  of  the  $100 
million  allocated  to  the  LIFE  initiative 
by  Congress. 

The  piupose  of  this  program  is  to 
support  HTV/AIDS  prevention  program 
development  and  technical  assistance 
for  faith  communities  in  countries 
designated  by  the  U.S.  Congress  under 
the  LIFE  Initiative.  At  present,  those 
countries  are  Botswana,  Cote  D'lvoire, 
Kenya,  South  Africa.  Uganda.  Rwanda, 
Zimbabwe,  Ethiopia,  Mozambique, 
Malawi.  Tanzania,  Nigeria,  Senegal, 
Zambia  and  India.  The  countries 
targeted  represent  those  with  the  most 
severe  epidemic  and  the  highest  number 
of  new  infections.  They  also  represent 
countries  where  the  potential  for  impact 
is  greatest  and  where  U.S.  government 
agencies  are  already  active. 

The  goals  of  the  program  are  to 
address  and  support  three  program 
elements  of  the  LIFE  initiative:  (1) 
Primary  Prevention,  (2)  Capacity  and 
Infrastructure  Development,  and  (3) 
Community  and  Home-Based  Care  and 
Treatment.  This  program  calls  for  the 
delivery  of  HIV/AIDS  prevention 
programs  development,  and  technical 
assistance  to  the  LIFE  countries  through 
a  variety  of  recipient  activities.  The 
result  will  be  eiihancement  of  the  skills 
of  faith  leaders  from  LIFE  country 
national  AIDS  programs  in  strategic 
planning,  implementation,  evaluation, 
and  commxmication  relating  to  HIV/ 
AIDS  prevention,  capacity  building,  and 
care  programs. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
U.S.  national  or  regional  minority 
organization  (NRMO).  Eligible 
applicants  must  meet  these  criteria: 

1 .  Have  been  granted  tax-exempt 
status  under  Section  501  (c)(3), 
evidenced  by  an  Internal  Revenue 
Service  (IRS)  determination  letter. 

2.  Have  a  minimum  of  one  year  of 
documented  experience  in  operating 


and  centrally  administering  a 
coordinated  program  to  integrate  HIV 
prevention  education  and  services  into 
faith  communities. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  coopwative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2000  to  support  Phase  I  and  Phase 
II  of  this  award.  It  is  expected  that  the 
award  will  begin  on  or  about  September 
30,  2000  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactorv  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  thi.s  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  .Activities.  It  is 
anticipated  that  in  the  first  year  of  the 
project,  the  recipient  will  perform  the 
activities  listed  below  in  Phase  1  in  at 
least  three  of  the  LIFE  countries  listed 
in  Section  A  "Purpose".  The  recipient 
may  target  more  than,  but  not  less  than 
three  LIFE  countries. 

1.  Recipient  Activities 

Phase  I 

a.  Provide  technical  assistance  to  faith 
community  leaders  in  LIFE  countries  to 
explore  the  benefits,  challenges,  and 
rewards  of  embracing  the  HIV/ AIDS 
epidemic  as  an  issue  within  their 
respective  communities. 

b.  Provide  technical  assistance  to  help 
these  faith  leaders  in  LIFE  countries 
develop  needs  assessments  to  evaluate 
opportunities  for  and  barriers  to 
adopting  HIV/AIDS  prevention  as  an 
issue  within  their  communities. 

c.  Provide  technical  assistance  to  help 
these  faith  leaders  assess  resources  and 
linkages  available  to  serve  the  needs 
identified  in  the  needs  assessments. 
Such  resources  and  linkages  mav 
include  materials,  peer-to-peer  training 
opportunities  and/or  technical 
assistance.  These  training  and  technical 
assistance  opportunities  may  include 
placements  that  bring  faith  leaders  from 
LIFE  countries  to  U.S.  churches 
identified  to  have  model  programs,  as 
well  as  opportunities  to  bring  faith 
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leaders  from  LIFE  countries  to  the  U.S. 
for  conferences,  meetings,  partnership 
development,  and/or  developmental 
experiences  identified  as  having 
relevance  to  faith-based  HIV  prevention 
and  care  issues. 

d.  Provide  technical  assistance  to  faith 
leaders  from  LIFT!  countries  to  develop 
strategic  plans  which  outline  priorities, 
projects,  and  supporting  capital  and 
human  resources  as  identified  in  the 
faith  leaders'  community  mobilization 
needs  assessments  This  activity  should 
include  facilitating  the  identification  of 
any  gaps  in  available  resources  and 
linkages,  work  requirements  to  adapt 
existing  resources  to  be  effective  and 
relevant,  and  any  new  resources  needed. 

e.  Collaborate  with  faith  leaders  in 
LIFE  countries  in  the  selection  of 
strategic  plan  activities  to  be  performed 
in  Phase  II  of  this  cooperative 
agreement. 

f.  In  collaboration  with  other  partners 
of  the  IPAA,  the  recipient  organization 
will  develop  a  monitoring  and 
evaluation  plan  to  document,  monitor, 
and  record  process  and  input/output 
indicators  of  successful  activities  under 
this  cooperative  agreement  that  are 
consistent  with  CDC  plans  for  the  global 
monitoring  and  evaluation  framework 
supporting  the  LIFE  Initiative,  and 
include  such  evaluation  information  in 
the  required  annual  progress  reports. 

Phase  II 

a.  Provide  technical  assistance  to 
facilitate  and  coordinate  activities 
selected  from  the  strategic  plans. 

b.  In  collaboration  with  other  partners 
of  the  IPAA,  the  recipient  organization 
will  develop  a  monitoring  and 
evaluation  plan  to  document,  monitor, 
and  record  process  and  input/output 
indicators  of  successful  activities  under 
this  cooperative  agreement  that  are 
consistent  with  CDC  plans  for  the  global 
monitoring  and  evaluation  framework 
supporting  the  LIFE  Initiative,  and 
include  such  evaluation  information  in 
the  required  annual  progress  reports. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
expertise  toward  development  of  faith 
leaders'  needs  assessments  and  strategic 
plans. 

b.  Assess  progress  of  recipient 
activities  during  Phase  I  and  II  of  the 
program,  and  provide  technical 
assistance  where  appropriate. 

c.  Provide  technical  assistance  in 
determining  recipient  activities  for 
Phase  II  of  this  cooperative  agreement. 

E.  .Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 


Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font.  Pages  should  be 
numbered  and  a  complete  index  to  the 
application  and  its  appendixes  must  be 
included.  Begin  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  application  set  must  be 
submitted  unstapled  and  unbound.  The 
following  format  should  be  used  when 
developing  your  narrative. 

Format 

a.  Abstract 

b.  Assessment  of  Need  and  Justification 
for  the  Program 

c.  Program  plan  and  narrative 

d.  Organizational  capability 

e.  Staffing  Plan 

f.  Management  and  Evaluation  of 
Program 

g.  Budget 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  foUowdng 
Internet  address:  http://vkrww.cdc.gov/ 
od/pgo/forminfo.htm.  Forms  are  in  the 
application  kit.  On  or  before  August  21, 
2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
aimouncement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late  applicat- 
ions, will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 


1 .  Assessment  of  Need  and  Justification 
(20  points) 

Extent  to  which  the  applicant 
demonstrates  understanding  of  the 
requirements,  problems,  objectives, 
complexities,  and  interactions  required 
of  the  cooperative  agreement. 

2.  Program  Plan  and  Narrative  (20 
points) 

a.  Degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-phased,  related  to  the 
purpose  of  this  project,  and  regularly 
monitored  and  evaluated. 

b.  Degree  to  which  applicant  provides 
a  narrative  that  includes  a  working 
outline  of  the  planned  needs 
assessment,  survey  instrument  draft, 
final  report  draft  outline,  names  of 
potential  contacts  to  be  interviewed  for 
the  research  portion  of  the  needs 
assessment,  and  a  working  outline  of  the 
strategic  plan. 

3.  Organizational  Capacity  (20  points) 

a.  Degree  to  which  the  applicant 
provides  evidence  of  the  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  docimients  (1) 
the  capability  to  achieve  objectives 
similar  to  those  of  this  project,  and  (2) 
success  in  mobilizing  leaders  of  African 
American  faith  conmiunities  to  integrate 
HFV  prevention  education  and  services 
into  faith  commimities. 

b.  Degree  to  which  applicant 
demonstrates  the  use  of  established 
mechanisms  for  communicating  HIV/ 
AIDS  prevention  information  to 
members  of  faith  communities. 

c.  degree  to  which  applicant  has 
capacity  to  identify  and  develop 
effective  prevention  information 
networks  and  dissemination  systems. 

d.  degree  to  which  applicant  describes 
the  use  of  established  networks  of 
contacts  and  knowledge  of  U.S.  faith- 
based  institutions,  people,  and 
resources  in  order  to  identify  people 
and  programs  domestically  for  technical 
assistance  and  capacity  building  in 
targeted  LIFE  countries. 

4.  Staffing  Plan  (20  points) 

Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  relevant  to  this  project. 

5.  Management  and  Evaluation  of 
Program  (20  points) 

Degree  to  which  the  applicant 
documents  the  adequacy  of  plans  for 
administering  and  evaluating  the 
project. 
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6.  Budget  (not  scored) 

Extent  to  which  the  estimated  cost  of 
the  project  (the  budget)  is  reasonable. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1 .  annual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-12    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 

I.  Authority  and  Catalog  of  Federal 
Domestic:  .Assistance  Number 

This  program  is  authorized  under 
section  317{k)(2)  of  the  Public  Health 
Service  Act,  42  U.S.C.  section 
247b(k)(2).  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.941. 
HIV  Demonstration,  Research,  Public 
and  Professional  Education  Projects. 

J.  Where  To  Obtain  Additional 

Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS  (1- 
888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from:  Julia 
L.  Valentine,  Grants  Management 
Specialist,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Procurement  and 
Grants  Office,  Room  3000,  2920 
Brandywine  Road,  Mailstop  E-15, 


Atlanta.  GA  30341-4146,  Telephone: 
(770)  488-2732,  E-mail:  jxvl@cdc.gov: 

For  program  technical  assistance, 
contact:  Leo  Weakland,  Deputy 
Coordinator,  Global  AIDS  Activitv 
(GAA).  National  Center  for  HIV.  STD, 
and  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road.  M/S  E-07,  Atlanta,  GA 
30333,  Telephone  number  (404)  639- 
8016,  Email  address:  lfwO@cdc.gov. 

Dated:  June  .10.  2000. 
Henry  S.  Cassell  UI. 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  00-17179  Filed  7-6-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  tor  Children  and 
Families 

[Program  Announcement  No.  93612-004] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANA),  ACF.  DHHS. 
ACTION:  Annoimcement  of  availability  of 
competitive  financial  assistance  for 
information  dissemination  and  strategy 
development  relating  to  the  de- 
regulation of  electricity  and  its  impact 
upon  tribal  populations.  Projects  would 
be  funded  in  four  areas — 1  national 
grant  and  3  grants  in  the  following 
geographic  areas:  Area  I — WA,  OR,  ID, 
western  MT;  Area  II— ND,  SD,  NE,  KS, 
eastern  MT,  MN,  WI;  Area  III— CA.  NV, 
UT.  AZ,  NM,  CO,  WY.  This  assistance, 
in  the  form  of  competitive  grants  is  to 
be  administered  by  the  Administration 
for  Native  Americans. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  aimounces  the 
availability  of  fiscal  year  2000  funds  for 
information  dissemination  and  strategy 
development  relating  to  the  de- 
regulation of  electricity  as  it  affects 
Indian  Tribes  and  other  Native 
American  communities.  Outreach 
activities  would  focus  primarily  on  the 
energy  policies  established  as  a  result  of 
the  Energy  Policy  Act  of  1992,  such  as: 
(1)  the  Energy  Plarming  and 
Management  Program;  and  (2)  the 
Comprehensive  Electricity  Competition 
Plan,  implemented  by  the  Clinton 
administration.  The  Energy  Policy  Act 
also  contains  provisions  affecting  Indian 
Tribes  and  Native  communities  and 
should  be  included  in  information 
dissemination/outreach  activities.  ANA 
plans  to  fund  four  (4)  grants — one  at  the 


national  level  and  the  others  in  the 
following  geographic  areas:  Area  I:  WA, 
OR,  ID,  western  MT:  Area  II:  ND,  SD, 
NE,  KS,  eastern  MT,  MN,  WI;  Area  III: 
CA.  NV,  UT,  AZ.  NM.  CO,  WY.  These 
projects  are  for  the  purpose  of 
developing  comprehensive  electricity 
de-regulation  information  dissemination 
and  strategies  designed  to  assist  tribal 
and  community  leaders  in  making 
informed  decisions  relating  to 
participation  in  new  energy 
relationships  as  both  a  potential 
supplier  and  consumer. 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  this  area  is 
intended  to  promote  information 
dissemination  and  strategy  development 
concerning  the  de-regulation  of 
electricity  for  the  benefit  of  all  Indian 
Tribes  and  Native  communities  affected 
by  these  changes  in  the  electricity 
industry. 

DATES:  The  closing  data  for  receipt  of 
applications  is  August  7,  2000. 
ADDRESSES:  Application  kits,  containing 
the  necessary  forms  and  instructions  to 
apply  for  a  grant  under  this  program 
announcement,  may  be  obtained  from: 
RJS  &  Associates,  Inc.,  Dr.  Robert  Swan, 
C.E.O.,  RRl,  Box  694,  Box  Elder,  MT 
59521,  Tel:  406-395-4727  or  888- 
838-4757,  Fax:  406-395-4759,  e-mail: 
rjsinc@rjsinc.org,  website:  http// 
www.rjsinc.org/region2.html 
Native  American  Management  Services, 
Inc..  Tonya  Parker,  Project  Director. 
6858  Old  Dominion  Drive,  Suite  302. 
McLean,  VA  22101,  Tel:  703-821- 
2226  or  800-388-7670,  Fax:  703-821- 
3680  e-mail:  nams@namsinc.org 
Development  Associates,  Inc.,  E.  Robles, 
Project  Director,  1475  North 
Broadway,  Suite  200,  Walnut  Creek, 
CA  94596,  Tel:  925-935-9711  or  800- 
666-9711,  Fax:  925-935-0413  e-mail; 
ana3@devassoc.com,  website:  http:// 
www.devassoc.com/ana/ 
anaversion2.htm 

FOR  FURTHER  INFORMATION  CONTACT: 
ANA  Help  Desk,  Admmistration  for 
Children  and  Families,  Administration 
for  Native  Americans,  370  L'Enfant 
Promenade,  SW.,  Mail  Stop  HHH  348F. 
Washington.  D.C.  20447,  Tel:  (202)  690- 
7776  or  toll  free  1-877-922-9262  Fax: 
(202)690-7441. 

Copies  of  this  program  announcement 
and  many  of  the  required  forms  may  be 
obtained  electronically  at  the  ANA  web 
page:  www.acf.dhhs.gov/programs/ana/ 

Introduction  and  Purpose 

This  Aimouncement  describes  the 
availability  of  fiscal  year  2000  financial 
assistance  for  grants  to  develop  and 
disseminate  consistent  program 
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information  on  the  de-regulation  of 
electricity  as  it  affects  Indian  Tribes  and 
Native  commxinities. 

ANA  fully  supports  and  assists  tribal 
and  Alaska  Native  Village  governments, 
Native  American  institutions,  and  local 
leadership  in  exercising  local  control 
and  decision-making  over  their 
resources.  Consistent  with  this  policy, 
ANA  will  assist  Indian  Tribes  and 
Native  communities  in  obtaining  the 
most  recent  and  relevant  information 
regarding  de-regulation  of  the  electricity 
industry.  This  information  will  assist 
Tribes  in  making  informed  decisions 
about  options  under  new  regulations 
resulting  from  the  Energy  Policy  Act  of 
1992.  Outreach  materials  and  activities 
must  fully  address  the  range  of  options 
available  to  Indian  Tribes  and  Native 
communities  under  de-regulation. 
Types  of  information  to  be  provided 
include  but  are  not  limited  to:  The  latest 
agreements  Tribes  have  made  with 
federal  power  marketing  agencies  such 
as  Western  Area  Power  Administration 
(WAPA)  and  Bonneville  Power 
Administration  (BPA);  federal  funding 
and  future  potential  arrangements 
among  Indian  Tribes,  Federal  agencies, 
state  governments,  power  companies, 
and  other  energy  resource  entities. 

This  will  be  accomplished  by  funding 
four  (4)  information  dissemination  and 
strategy  development  grants,  consisting 
of  1  national  grant  and  3  grants  in  the 
following  geographic  areas:  Area  I:  WA, 
OR,  ID,  western  MT;  Area  II:  ND,  SD, 
NE,  KS,  eastern  MT,  MN,  WI;  Area  III: 
CA,  NV,  UT,  AZ,  NM,  CO,  WY.  The 
emphasis  on  information  dissemination 
in  these  geographic  areas  is  based  upon: 
(1)  The  high  concentration  of  tribal 
populations  in  those  areas:  and  (2)  the 
imminent  natiue  of  changes  relating  to 
electricity  de-regulation  for  Tribes  in  the 
those  regions,  particularly  for  those 
Tribes  affected  by  WAPA's  power 
allocation.  Eligibility  for  these  grants 
extends  to  those  listed  in  PART  II, 
Section  D  "Eligible  Applicants". 

Funding  authorization  is  provided 
under  section  (803(a)  of  the  Native 
American  Programs  Act  of  1974,  as 
amended  (Pub.  L.  93-644,  88  Stat.  2324, 
42  U.S.C.  2991b). 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the  specific 
evaluation  criteria  presented  in  this 
announcement.  Applicants  may  submit 
proposals  for  more  than  one  geographic 
area,  but  it  is  anticipated  that  no  single 
organization  will  be  awarded  a  grant  for 
more  than  one  area.  However,  should  a 
shortage  of  highly  ranked  organizations 
develop,  ANA  may  award  more  than 
one  grant  to  an  organization  or  may 
combine  areas  under  one  grant. 


This  program  announcement  consists 
of  three  parts: 

Part  I.  ANA  Policy  and  Goals 

Provides  general  information  about  ANA's 
policies  and  goals  as  they  relate  to  electricity 
de-regulation  information  dissemination  and 
strategy  development  grants. 

Part  II.  Electricity  De-Regulation 
Information  Dissemination  and  Strategy 
Development  Grants 

Describes  the  Electricity  De-regulation 
Information  Dissemination  and  Strategy 
Development  Grants  under  which  ANA  is 
requesting  applications. 

The  following  sections  provide  specific 
information  to  be  used  to  develop  an 
application  for  ANA  funds: 

A.  Purpose  and  Availability  of  Funds 

B.  Background 

C.  Competitive  Geographical  Areas  of 
Consideration 

D.  Eligible  Applicants 

E.  Grantee  Share  of  the  Project 

F.  Review  Criteria 

G.  Application  Due  Date 

H.  Contacts  to  Obtain  Further  Information 

Part  III.  General  Application  Information 
and  Guidance 

Provides  important  information  and 
guidance  that  must  be  taken  into  account  in 
developing  an  application  for  one  or  more  of 
the  four  (4)  geographic  areas.  These 
geographic  areas  cu-e  defined  in  PART  II, 
Section  C.  "Competitive  Geographic  Areas  of 
Consideration". 

Part  I — ANA  Policy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  is  to  promote  the  goal 
of  social  and  economic  self-sufficiency 
for  American  Indians,  Alaska  Natives, 
Native  Hawaiians  and  other  Native 
American  Pacific  Islanders.  ANA 
believes  that  the  responsibility  of 
achieving  self-sufficiency  resides  with 
the  governing  bodies  of  Indian  Tribes, 
Alaska  Native  Villages  and  in  the 
leadership  of  Native  American  groups. 
A  commimity's  progress  toward  self- 
sufficiency  is  based  on  its  efforts  to 
plan,  organize  and  direct  resources  in  a 
comprehensive  maimer  consistent  with 
its  long-range  goals. 

ANA  fully  supports  and  assists  tribal 
and  Alaska  Native  Village  governments. 
Native  American  institutions,  and  local 
leadership  in  exercising  local  control 
and  decision-making  over  their 
resources. 

Consistent  with  this  policy,  ANA  is 
offering  federal  assistance  through  grant 
projects  designed  to  assist  Indian  Tribes 
and  Native  communities  to  gain 
information  relating  to  the  de-regulation 
of  electricity.  Information  and  analysis 
to  be  provided  through  these  four  (4) 
ANA  grants  must  fully  address  the  range 
of  options  available  to  Indian  Tribes  and 
Native  communities. 


ANA  will  provide  financial  assistance 
to  successful  applicants  to  disseminate 
information  about  de-regulation  of 
electricity  in  specific  geographic  areas. 
These  electricity  de-regulation 
information  dissemination  and  strategy 
development  grants  will  last  for  up  to 
one  year.  Applicants  must  describe 
concrete  strategies  to  gather,  organize 
and  disseminate  information.  Plaiming 
for  the  project  must  consider  the 
maximum  use  of  all  available  resources, 
including:  initial  coordination  with 
ANA,  other  government  agencies,  and 
energy  related  organizations  to  ensvu^ 
that  the  electricity  de-regulation 
information  to  be  provided  to  Tribes  is 
comprehensive  and  ciurent;  how 
resources  will  be  directed  to 
information  dissemination;  and 
comprehensive  strategies  for  presenting 
the  information,  such  as  meetings, 
forums,  workshops,  cluster  sessions  and 
on-site  presentations.  Applicants  should 
explain  how  they  would  use  their  in- 
house  expertise  and  experience  in 
developing  their  information 
dissemination  strategies. 

An  application  fi-om  a  Federally- 
Recognized  Tribe  or  Native  American 
organization  must  be  from  the  governing 
body  of  the  Tribe  or  organization.  ANA 
will  not  accept  applications  from  tribal 
components  which  are  tribally- 
authorized  divisions  of  a  larger  Tribe, 
tuiless  the  application  includes  a  Tribal 
Resolution  which  clearly  demonstrates 
the  Tribe's  support  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  applicafion. 

Part  n — Electricity  De-Regulation 
Information  Dissemination  and 
Strategy  Development  Grants 

This  part  describes  ANA's  funding 
authority,  priorities,  requirements  and 
review  criteria.  The  standard 
requirements  necessary  for  each 
application  as  well  as  the  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  III  of  this 
announcement. 

A.  Purpose  and  Availability  of  Funds 

This  Announcement  describes  the 
availability  of  fiscal  year  2000  financial 
assistance  for  grants  to  develop  and 
disseminate  consistent  program 
information  on  the  de-regulation  of 
electricit\'  as  it  affects  Indian  Tribes  and 
Native  American  communities. 

Approximately  a  total  of  $850,000  of 
financial  assistance  is  anticipated  to  be 
available  for  electricity  de-regulation 
information  dissemination  and  strategy 
development.  ANA  anticipates 
awarding  four  (4)  competitive  grants 
divided  into  (1)  nationwide  for  $250,000 


42010 


Federal  Register 'Vol.  65,  No.  131 /Friday,  July  7,  2000/Notices 


and  (3)  geographic  areas  for  $200,000 
each— Area  I:  WA.  OR,  ID,  western  MT; 
Area  II:  ND,  SD,  NE,  KS,  eastern  MT, 
MN,  WI;  Area  HI:  CA,  NV,  UT.  AZ,  NM. 
CO,  SY. 

B.  Background 

The  electricity  industry  in  the  United 
States  is  undergoing  a  complete 
restructuring  process  as  a  result  of  the 
federal  government's  move  to  de- 
regulate interstate  electricity  markets. 
Already  more  than  half  of  the  states 
representing  the  larger  share  of 
electricity  consimiption  in  the  country 
have  created  competitive  markets, 
particularly  at  the  wholesale  and 
industrial  levels. 

Competition  is  slowly  spreading  to 
the  retail,  residential  market.  In 
previous  years.  Tribes  had  little 
opportunity  to  seek  lower  prices  or 
better  service,  although  technically  they 
were  exempt  from  state  regulation 
because  all  of  the  other  players  vvdth 
whom  they  would  do  business  were 
regulated.  De-regulation  and  the 
opening  of  markets  to  competition 
provide  Tribes  with  an  opportunity  for 
future  economic  and  social 
development. 

After  passage  of  the  Energy  Policy  Act 
of  1992,  Tribes  saw  emerging 
opportunities  arising  from  the  de- 
regulation of  the  electricity  industry. 
Tribes,  tribal  coalitions  and 
organizations  began  working  together 
with  federal  power  marketing 
administrations  (Bonneville  Power 
Administration  and  Western  Area 
Power  Administration)  to  assure  tribal 
status  as  preferred  customers  and 
recipients  of  low  cost  electricity.  Before 
1992,  Tribes  were  essentially  barred 
from  receiving  low-cost,  federally- 
generated  hydropower  by  WAPA's 
policy  which  required  that  a  tribe  obtain 
full  utility  status  before  receiving 
WAPA  Power.  In  1993,  however. 
Deputy  Energy  Secretary  Bill  White 
decreed  that  Indian  Tribes  no  longer 
were  required  to  own  their  own 
distribution  systems  to  received  federal 
power  allocations.  Since  1993  Tribes 
have  been  designated  as  non-utility 
preference  customers  and  are  provided 
an  allocation  of  low-cost,  federally- 
generated  hydropower.  In  1995,  WAPA 
published  their  final  rule  for  the  Energy 
Planning  and  Management  (EPAM) 
Program,  the  goal  of  which  is:  (1)  To 
require  planning  and  efficient  electric 
energy  use  by  WAPA"s  firm  power 
resource  pools  when  existing  resource 
commitments  expire;  and  (2)  to  allocate 
power  from  these  pools  to  new 
preference  customers.  Implications  for 
Tribes  include:  Recognition  of  federally 
recognized  Tribes  as  "preference 


customers";  contractual  arrangements 
with  WAPA  and  local  energy  providers 
to  manage  energy  allocation;  tribal 
collaboration  with  local  energy 
providers  to  transmit  their  energy 
allocation  to  end-users. 

In  order  to  assist  Tribes  in 
maximizing  opportunities  arising  from 
these  historic  changes  in  the  electricity 
industry,  as  ad  hoc  National  Intertribd 
Energy  Network  was  formed. 

In  1999,  representatives  from  over  200 
Tribes  met  and  produced  the  National 
Tribal  Energy  Vision  for  the  Year  2010. 
Achisving  this  vision — that  every  tribe 
has  the  right  to  access  a  sufficient, 
reliable  electricity  supply  at  a 
reasonable  price  to  meet  its  social  and 
economic  needs — was  projected  to  come 
from  three  strategies:  accessing 
hydropower  as  preference  customers; 
taking  advantage  of  local  conventional 
and  renewable  energy  resources  to 
produce  their  own;  and  working 
together  to  purchase  power  in  a 
competitive  electricity  market. 

Tribes  now  have  an  opportunity  to 
access  federal  hydropower;  develop 
partnerships  with  other  Tribes  and 
private  industry;  set  standards  for 
service  while  protecting  their  emerging 
internal  domestic  market;  develop  their 
own  programs  and  plans  responsive  to 
the  local  vision. 

The  information  will  be  disseminated 
through  four  ANA  grants — one  (1)  at  the 
national  level  and  three  (3)  in  the 
following  geographic  areas — Area  I:  WA, 
OR,  ID.  western  MT;  Area  D:  ND,  SD, 
NE.  KS,  eastern  MT,  MN,  WI;  Area  III: 
CA,  NV.  UT,  AZ,  NM,  CO.  WY.  These 
grantees  will  assist  Indian  Tribes  and 
Native  communities  in  understanding 
and  assessing  their  options  resulting 
from  the  de-regulation  of  electricity. 
Such  information  may  include  the 
background  and  current  status  of 
electricity  de-regulation;  data  systems 
and  other  administrative  requirements 
needed  to  enter  into  collaborative  or 
contractual  arrangements  such  as  the 
EPAM  Program;  current  or  anticipated 
funds  available  to  Indian  Tribes  and 
Native  commiuiities  in  designing  new 
energy  programs  and  technologies; 
implications  of  the  National  Tribal 
Energy  Vision  for  the  Year  2010; 
opportunities  for  Tribes  in  energy 
infrastructiore  development,  accessing 
outside  markets  for  tribal  energy 
services,  purchasing  power  in  a 
competitive  electricity  market,  and 
opportunities  in  creating  utility 
ordinates  and  operations. 

Applications  should  also  address 
gathering  information  and  assuring  that 
all  information  provided  to  Tribes  is 
authoritative,  comprehensive  and 
current.  Proposals  should  be  as  specific 


as  possible  in  identifying  how 
information  will  be  disseminated  to 
Tribes  and  how  options  will  be 
explored.  Proposals  should  also  clearly 
identify  the  approaches  to  be  taken, 
such  as  meetings,  forums,  cluster 
groups,  and  on-site  presentations.  A 
recognition  of  the  diversity  of  local 
tribal  needs  and  capabilities  should  also 
be  fully  articulated.  Information  and 
strategies  developed  in  the  three 
geographic  area  projects  will  be  shared 
with  the  national  project,  and  the 
national  project  will  work  together  with 
an  coordinate  closely  with  the  three 
geographic  area  projects. 

C.  Competitive  Areas  of  Consideration 

In  addition  to  the  national  project, 
three  projects  will  cover  the  following 
geographic  areas: — Area  I:  WA,  OR,  ID, 
western  MT;  Area  II:  ND,  SD.  NE,  KS. 
eastern  MT.  MN,  WI;  Area  III:  CA,  NV, 
UT.  AZ.  NM.  CO.  WY. 

Applicants  may  submit  one 
application  per  grographic  area.  An 
applicant  may  receive  only  one  grant, 
regardless  of  the  number  of  areas  in 
which  it  competes.  Should  a  shortage  of 
highly  ranked  organizations  develop, 
however,  ANA  may  award  more  than 
one  grant  to  an  organization  or  may 
combine  geographic  areas  under  one 
grant. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this 
announcement: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  Villages  as  defined  in 
the  Alaska  Native  Claims  and 
Settlement  Act  (ANCSA)  and/or  non- 
profit village  consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village-specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  Islands  or  on  the  continental 
United  States); 

•  Public  and  nonprofit  private 
agencies  serving  Native  peoples  from 
Guam,  American  Samoa,  Palau.  or  the 
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Commonwealth  of  the  Northern  Mariana 
Islands  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States]; 

•  Tribally  controlled  community 
colleges,  Tribally  controlled  post 
secondary  vocational  institutions,  and 
Native  controlled  colleges  and 
universities  located  in  Hawaii,  Guam, 
American  Samoa,  Palau  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  which  serve  Native  American 
Pacific  Islanders; 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorgemization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

Note:  Current  ANA  SEDS  grantees  are 
eligible  to  apply  under  this  announcement. 
Any  non-profit  organization  submitting  an 
application  must  submit  proof  of  its  non- 
profit status  in  its  application  at  the  time  of 
submission.  The  non-profit  agency  can 
accomplish  this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal  Revenue 
Service's  (IRS)  most  recent  list  of  tax  exempt 
organizations  described  in  section  501(c)(3) 
of  the  IRS  code  or  by  providing  a  copy  of  the 
currently  valid  IRS  tax  exemption  certificate, 
or  by  providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

If  the  applicant,  other  than  a  Tribe  or 
an  Alaska  Native  Village  government  is 
proposing  a  project  benefiting  Native 
Americans,  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  To  establish  compliance  with 
this  requirement  in  the  regulations, 
applicants  must  provide  information 
establishing  tha.t  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories; 
(1)  A  ciurent  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  (The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.)  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions. 

Therefore,  a  project  requesting 
S200.000  in  Federal  funds  must  include 
a  match  of  at  least  550,000  (20%  total 
project  cost).  As  per  45  CFR  Part  74.2, 


In-Kind  contributions  is  defined  as  "the 
value  of  non-cash  contributions 
provided  by  non-FederaJ  third  parties. 
Third  party-in  kind  contributions  may 
be  in  the  form  of  real  property, 
equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program.  " 

In  addition  it  may  include  other 
Federal  funding  sources  where  its 
legislation  or  regulations  authorizes 
using  specific  types  of  funds  for  a  match 
and  provided  the  source  relates  to  the 
ANA  project,  as  follows:  Indian  self- 
determination  and  Education  Assistance 
funds,  through  the  Department  of 
Interior  and  the  Department  of  Health 
and  Himiem  Services  An  itemized 
budget  detailing  the  applicant's  non- 
Federal  share,  and  its  source,  must  be 
included  in  an  application. 

If  an  applicant  plans  to  charge 
indirect  costs  in  its  ANA  application,  a 
current  copy  of  its  Indirect  Cost 
Agreement  must  be  included  in  the 
application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)  of  the  Native  American 
Program  Regulations. 

F.  Review  Criteria 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which,  are 
responsive  to  this  program 
announcement.  Proposed  projects  will 
be  reviewed  on  a  competitive  basis 
using  the  following  evaluation  criteria: 

(1)  Goals  and  Available  Resources  (20 
points) 

a.  the  application  describes  the 
project  goals  and  strategy,  including: 
how  applicant's  goals  relate  to  the  de- 
regulation of  electricity  as  it  affects 
Indian  Tribes  and  Native  Americem 
communities  how  the  proposed  project 
intends  to  achieve  these  goals; 
Applications  must  clearly  explain  how 
the  project  was  originated,  state  who  the 
intended  beneficiaries  will  be,  and 
describe  how  the  recipients  will 
actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

D.  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  or  commitment  of  resources. 


not  merely  letters  of  support.  "Letters  of 
support"  merely  express  another 
organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources.  "Letters  and  other 
documents  of  commitment"  are  binding 
when  they  specifically  state  the  nature 
the  amount,  and  conditions  under 
which  another  individual,  agency  or 
organization  will  support  a  project 
funded  with  ANA  funds. 

These  resources  may  be  human, 
natxiral  or  financial,  and  may  include 
other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resoiKces.) 

(2)  Organizational  Capabilities  and 
Qualifications.  (25  points) 

a.  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  cope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project.  Applicant  must  also  explain 
how  organizational  experience  and 
expertise  in  the  area  of  energy  resource 
management  will  benefit  the  project. 

b.  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  represented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  ser\'ices  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (30  points) 

The  application  proposes  specific 
project  Objective  Work  Plans  with 
activities  related  to  each  specific 
objective.  The  Objective  Work  Plan(s)  in 
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the  application  includes  project 
objectives  and  activities  for  the  budget 
period  and  demonstrates  that  each  of 
the  objectives  and  its  activities: 
Identifies  the  basic  approach  to  be  used 
in  collecting,  disseminating  and 
presenting  electricity  de-regulation 
information;  includes  initial 
coordination  with  ANA;  includes 
strategies  and  methods  for  analyzing 
options  available  to  Indian  Tribes  and 
Native  communities  as  a  result  of 
electricity  de-regulation;  is  measurable 
and/or  quantifiable  in  terms  of  results  or 
outcomes;  clearly  relates  to  the 
applicant's  goals  and  strategies;  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  proposed 
project  period;  indicates  when  the 
objective,  and  major  activities  under 
each  objective,  will  be  accomplished; 
specifies  who  will  conduct  the  activities 
under  each  objective; 

(4)  Results  or  Benefits  Expected.  (15 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  specific  information 
provided  in  the  narrative  and  objective 
work  plans  on  expected  results  or 
benefits  for  each  objective  is  the 
standard  upon  which  its  achievement 
can  be  evaluated  at  the  end  of  the 
project. 

(5)  Budget.  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  the  budget  period 
requested  which:  Justifies  each  line 
item,  with  a  well-written  justification, 
in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
application,  including  the  applicant's 
non-Federal  share  and  its  source; 
Includes  and  justifies  sufficient  cost  and 
other  necessary  details  to  facilitate  the 
determination  of  cost  allowability  and 
the  relevance  of  these  costs  to  the 
proposed  project;  and  Requests  funds 
which  are  appropriate  and  necessary  for 
the  scope  of  the  proposed  project. 

Part  ITT — General  Application 

Information  and  (lUidance 

A.  General  Considerations 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources. 
Applicants  must  show  the  relationship 
of  non-AnA  funded  activities  to  those 
objectives  and  activities  that  are  funded 
with  ANA  grant  funds. 


Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award.  Even 
though  these  costs  are  unallowable  for 
purposes  of  computing  charges  to 
Federal  awards,  they  must  be  treated  as 
direct  costs  for  purposes  of  determining 
indirect  cost  rates  and  be  allocated  their 
share  of  the  organization's  indirect  costs 
if  they  represent  activities  which  (1) 
include  the  salaries  of  persoimel,  (2) 
occupy  space,  and  (3)  behefit  from  the 
organization's  indirect  costs.  All 
projects  funded  by  ANA  must  be 
completed  by  the  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 

B.  Activities  That  Cannot  Be  Funded  by 
ANA 

The  Administration  for  Native 
Americans  does  not  fund  projects  that 
operate  indefinitely  or  require  ANA 
funding  on  a  recurring  basis.  The 
Administration  for  Native  Americans 
does  not  fund  objectives  or  activities  for 
the  core  administration  of  an 
organization.  "Core  administration"  is 
funding  for  staff  salaries  for  those 
functions  which  support  the 
organization  as  a  whole,  or  for  piuposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

However,  functions  and  activities  that 
are  clearly  project  related  are  eligible  for 
grant  funding.  For  example, 
management  and  administrative 
functions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are, 
therefore,  eligible  costs.  Additionally, 
ANA  will  fund  the  salaries  of  approved 
staff  for  time  actually  and  reasonably 
spent  to  implement  a  funded  ANA 
project. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Part  ni.  Section  H,  General  Guidance  to 
Applicants,  below. 

C.  Length  of  Projects  awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
project  and  budget  period. 

D.  Intergovernmental  Review  of 
Federal  Programs,  this  program  is  not 
covered  by  Executive  Order  12372  or  45 
CFR  part  100. 

E.  The  Application  Process 

1.  Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 


forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from  the 
following  Training  and  Technical 
Assistance  (T/TA)  Providers: 
RJS  &  Associates,  Inc.,  Dr.  Robert  Swan, 
C.E.O.,  RRl.  Box  694.  Box  Elder,  MT 
59521,  Tel:  406-395-4727  or  888- 
838-4757  Fax:406-395-4759,  e-mail: 
rjsinc@rjsinc.org,  website:  http// 
www.rjsinc.org/region2.html 
Native  American  Management  Services, 
Inc.,  Tonya  Parker,  Project  Director, 
6858  Old  Dominion  Drive,  Suite  302, 
McLean,  VA  22101,  Tel:  703-821- 
2226  or  800-388-7670,  Fax:  703-821- 
3680,  e-mail:  nams@namsinc.org 
Development  Associates,  Inc.,  E.  Robles, 
Project  Director,  1475  North 
Broadway,  Suite  200,  Walnut  Creek, 
CA  94596,  Tel:  925-935-9711  or  800- 
666-9711,  Fax:  925-935-0413,  e-mail: 
ana3@devassoc.com,  website:  http:// 
www.devassoc.com/ana/ 
anaversion2.htm 

2.  Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  closing  date  to:  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
Mail  Stop  HHH  326-F,  Washington,  DC 
20447,  Attention:  Lois  B.  Hodge  ANA 
No.  93612-0004. 

Hand  delivered  applications  are 
accepted  between  the  hours  of  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday,  on 
or  prior  to  the  established  closing  date 
at:  Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
ACF  Mailroom,  2nd  Floor  Loading 
Dock,  Aerospace  Center,  901  D  Street, 
SW,  Washington,  DC  20024. 

The  application  (Form  424}  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  Tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

Each  eligible  applicant  may  compete 
in  all  geographic  areas.  However,  it  can 
receive  a  grant  award  in  only  one  of  the 
geographic  areas  under  this 
announcement.  Should  a  shortage  of 
highly  ranked  organizations  develop, 
however,  ANA  may  award  more  than 
one  grant  to  an  organization  or  may 
combine  geographic  areas  under  one 
grant. 

The  Administration  for  Native 
Americans  will  accept  only  one 
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application  per  geographic  area  from 
any  one  applicant.  If  an  eligible 
applicant  sends  in  two  applications  for 
the  same  geographic  area,  the  one  with 
the  earlier  postmark  will  be  accepted  for 
review  unless  the  applicant  withdraws 
the  earlier  application.  Four  (4)  separate 
ranking  lists,  one  for  each  geographic 
area,  will  be  utilized  in  the  decision 
process. 

3.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
aimouncement  will  not  be  accepted  for 
review. 

•  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  F  below). 

•  Independent  review  panels 
consisting  of  reviewers  familiar  with 
American  Indian  Tribes,  Native 
American  communities  and 
organizations,  and  the  de-regulation  of 
electricity  evaluate  each  application 
using  the  published  criteria.  As  a  result 
of  the  review,  a  numerical  score  will  be 
assigned  to  each  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
aimouncement.  and  the  availability  of 

,  I    funds. 

1 1       •  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  30  days. 
Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document. 

•  ANA  staff  cannot  respond  to 
requests  for  information  regarding 
funding  decisions  prior  to  the  official 
notification  to  the  applicants. 

•  The  FAA  will  state  the  amount  of 
Federal  funds  awarded,  the  purpose  of 
the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 


period,  and  the  amount  of  the  non-ACF 
matching  share  requirement. 

F.  The  Review  Process 

1 .  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 
The  applicant  is  eligible  in  accordance 
with  the  Eligible  Applicants  Section  of 
this  announcement;  and  the  application 
is  signed  and  submitted  by  the  deadline 
explained  in  section  I,  Receipt  of 
Applications,  of  this  aimouncement. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

3.  Appeal  of  Ineligibility 

Applicants  who  are  initially  rejected 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration. 

G.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1 .  Program  Guidance 

The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone.  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  present  sufficient 
background  concerning  these  issues, 
including  electricity  deregulation 
policy. 

This  material  will  assist  the  reviewers 
in  determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project.  Applicants  must  document  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  Tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  Tribe 
supporting  the  project  proposal  stating 
that  there  has  been  community 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 


community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
community  you  serve  will  determine 
the  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  Tribes,  as  well  as  a  resolution 
from  the  applicant  organization. 

The  project  application,  including  the 
Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

Supporting  documentation,  including 
letters  of  support,  if  available,  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  should  be 
included  to  demonstrate  support  for  the 
feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

2.  Technical  Guidance 

Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  60 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

For  purposes  of  this  annoimcement, 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  list  of  Federally  recognized 
Indian  Tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  {IRA  or 
traditional  coimcils).  Other  Federally 
recognized  Indian  Tribes  which,  may 
not  yet  be  included  on  this  list  (e.g., 
those  Tribes  which  have  been  recently 
recognized  or  restored  by  the  United 
States  Congress)  are  also  eligible  to 
apply  for  ANA  funds. 

Eligible  applicants  may  submit  one 
application  per  geographic  area.  If  an 
eligible  applicant  sends  in  two 
applications  for  the  same  geographic 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
applicant  withdraws  the  earlier 
application. 

An  application  from  a  Tribe  or  Native 
American  organization  must  be  from  the 
governing  body  of  the  Tribe  or 
organization.  ANA  will  not  accept 
applications  from  tribal  components 
which  are  tribally-authorized  divisions 
of  a  larger  Tribe,  unless  the  application 
includes  a  Tribal  resolution  which 
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clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  for  the 
duration  of  the  approved  grant  period. 

The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 

An  application  with  an  original 
signature  and  two  additional  copies  are 
required.  The  Cover  Page  (included  in 
the  Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

The  Approach  page  (Section  B  of  the 
ANA  Program  Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 
,  monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

Line  15a  of  the  Form  424  must  specify 
the  Federal  funds  requested  for  the 
Budget  Period.  The  Administration  for 
Native  Americans  will  critically 
evaluate  applications  in  which  the 
acquisition  of  equipment  is  a  major 
component  of  the  Federal  share  of  the 
budget.  'Equipment  is  tangible,  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit."  During  negotiation,  such 
expenditures  may  be  deleted  from  the 
budget  of  an  otherwise  approved 
application,  if  not  fully  justified  by  the 
applicant  and  not  deemed  appropriate 
to  the  needs  of  the  project  by  ANA. 

Applicants  are  encouraged  to  request 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  The  Pxirposes  of  This 
Announcement 

The  support  of  on-going  social  service 
delivery  programs  or  the  expansion,  or 
continuation,  of  existing  social  service 
delivery  programs. 

Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions.  Project  goals, 
which  are  not  responsive  to  this 
program  announcement. 

Proposals  from  consortia  of  Tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
Tribes. 


Projects  that  will  not  be  completed  by 
the  end  of  the  project  period. 

ANA  will  not  fund  the  purchase  of 
real  estate  (see  45  CFR  1336.50  (e))  or 
construction. 

Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  Tribe  or  village. 

H.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
recordkeeping  requirements  in 
regulations  including  program 
announcements.  Information  collection 
through  this  Program  Announcement, 
including  the  program  narrative 
statement,  are  approved  by  the  OMB 
under  confrol  number  0980-0204, 
which  expires  April  30.  2003. 

/.  Receipt  of  Applications 

The  closing  date  for  the  submission  of 
applications  is  [30  days  from  the  date  of 
publication  in  the  Federal  Register]. 
Apphcations  postmarked  after  the 
closing  date  will  be  classified  as  late. 

1 .  Deadline 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW,  Mail  Stop  6C-^62,  Washington,  DC 
20447. 

Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
holidays),  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  at:  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
ACF  Mailroom,  2nd  Floor  Loading 
Dock,  Aerospace  Center,  901  D  Street, 
SW.,  Washington,  DC  20024. 


(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

2.  Late  Applications 

Applications,  which  do  not  meet  the 
criteria  above,  are  considered  late 
applications.  ACF  shall  notify-  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
Families  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  widespread 
disruption  of  the  mails,  or  when  it  is 
anticipated  that  many  of  the 
applications  will  come  from  rural  or 
remote  areas.  However,  if  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  93.612  Native  American 
programs) 

Dated:  June  30,  2000. 
Gary  Mounts, 

Acting  Commissioner,  Administration  for 
Native  Americans. 

[FR  Doc.  00-17204  Filed  7-e-OO;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  95F-0092,  95F-0129,  95F- 
0130,  97F-0175,  97F-0406.  97F-0414.  98F- 
0053.  98F-O058,  98F-0436,  98F-0714.  98F- 
1021.  99F-0804.  99F-1419.  99F-2080.  99F- 
2552.  99F-2908,  99F-2997.  99F-2998,  and 
99F-4373] 

Withdrawal  of  Food  AddKive  Petitions 
Subsequently  Converted  to  Food 
Contact  Notifications 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  to  a 
future  filing  of  19  food  additive 
petitions  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  certain  new 
food  additives.  The  petitioners 
subsequently  requested  that  their 
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petitions  be  converted  to  food-contact 
notifications  for  review  under  the 
agency's  new  premarket  notification 
(PMN)  program  for  food-contact 
substances.  The  requested  uses  are  now 
the  subjects  of  effective  notifications. 
FOR  FURTHER  INFORMATION  CONTACT: 
-Mark  Hepp,  Center  for  Food  Safety  and 
Applied  Nutritu  11  {HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204   202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  notices 
published  in  the  Federal  Register  (PR), 


on  the  dates  indicated  in  the  table 
below,  FDA  announced  the  filing  of  19 
food  additive  petitions.  These  petitions 
proposed  to  amend  the  food  additive 
regulations  in  the  sections  listed  in  the 
table  to  provide  for  the  safe  use  of  the 
listed  substances  intended  for  use  in 
food-contact  articles.  Since  publication 
of  these  filing  notices,  the  petitioners 
have  requested  that  their  respective 
petitions  be  converted  to  food-contact 
notifications  for  review  under  the 
agency's  new  PMN  process  for  food- 

Table  1 


contact  substances  and  that  their 
petitions  be  withdrawn  when  the 
corresponding  notifications  become 
effective.  These  petitions  were 
converted  to  notifications  and 
subsequently  reviewed  under  the  the 
PMN  process.  The  requested  uses  are 
now  the  subjects  of  effective 
notifications.  The  corresponding  food 
additive  petitions  are  now  withdrawn 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 


FAP  No.i  and 
Docket  No. 

FCN 
No.2 

FR  Citation  and  Date 

Company 

Section/Part 

Additive 

Use 

9B4662, 

1 

64  FR  28000, 

Milliken  &  Co.  c/o 

Proposed  new 

Silver  sodium  hydrogen  zir- 

Antimk:robial for 

^9P-1419 

May  24,  1999 

Keller  &  Heck- 
man. 

section  in  part 
178. 

conium  phosphate 

polymers  for 
food  packaging. 

3B4632. 

3 

63  FR  67075, 

Rohm  and  Haas 

176.170 

Styrene  acrylk:  copotymers 

Paper  and  paper- 

38P    1021 

Dec.  4,1998 

Co.  c/o  Keller  & 
Heckman. 

board  coating. 

.364564 

5 

63  FR  5808, 

Currently,  BP 

177.1460 

Nitrite  rubt)er  modified  acry- 

Beverage  con- 

98F-0053 

Feb  4,  1998 

Amoco 
Chemicals,  Inc. 

lonitrile- methyl 
acrylate  copolymers 

tainers. 

5B4455, 

4 

60  FR  22400, 

Cun-ently,  BP 

177.1630 

Ethylene  terephthalate- 

Components  of 

95F-0092 

May  5,  1995 

Amoco 
Chemicals,  Inc. 

isophthalate  copolymers 
with  83-97  weight  percent 
ethylene  terephthalate 
units. 

food-contact 
articles. 

5B4450, 

8 

60  FR  32526, 

Shell  Chemicals 

177.1630 

Ethylene  terephthalate  poly- 

Components of 

95F-0130 

June  22,  1995 

Co. 

mers  containing  less 
than  50  weight  percent  of 
polymer  units  derived 
from  ethylene  2,6-naph- 
thalene. 

food-contact 
artrcles 

584451, 

9 

60  FR  32159, 

Shell  Chemicals 

Proposed  new 

Poly(oxy-1 ,2- 

Components  of 

95F-0129 

June  20,  1995 

Co. 

section  in  part 
177. 

ethanediyloxycart)onyl- 
2,6- 

napthalenediylcartxxiyl) 
polymer  and  the  copoly- 
mer poly  (oxy- 1,2- 
ethanediyloxy 
carbonyl-2,6- 
naphthalenediylcartxKiyl) 
with  ethylene 
terephthalate. 

food -contact 
articles. 

884582,  98F- 

10 

63  FR  6571, 

Cun-ently,  Sekisui 

177.1630 

Pyromellitic  dianhydride 

Modifier  in  ethyl- 

J058 

Feb.  9,  1998 

Plastics  Co., 
Ltd.  c/o 
Ungaretti  & 
Hanis. 

ene 

terephthalate. 
copolymers. 

7B4558, 

12 

62  FR  51873, 

Sveriges 

178.3520 

Industrial  starch  modified 

Component  of 

97F-0406 

Oct.  3,  1997 

Starkelseproduc- 
enter  c/o 
Kirschman 
Assoc. 

with  up  to  21  percent 
2,3-epoxypropyttrimethyl 
ammonium  chloride. 

food-contact  arti- 
cles. 

984685, 

19 

64  FR  47843, 

The  Goodyear  Tire 

175.300 

Piperylene/2-methyl-2- 

Can  end  cement. 

99F-2908 

Sept.  1,  1999 

& 

Rubber  Co.  c/o 
Keller  &  Heck- 
man. 
Rohm  and  Haas 

butene/ 

alpha-methylstyrene 

terpolymer. 

984645,  99F- 

11 

64  FR  19182, 

176.170  and 

4,5-Dichloro-2-n-octyl  3 

Preservative  and 

0804 

Apr.  19,  1999 

Co. 

176.300. 

(2H)-isothia20lone 

slimicide  for 
paper  and  pa- 
pert>oard. 

4J()1fi 


Fedf-ra!  Rf<;i->tp!  'Vol.  65,  No.  131 /Friday,  July  7,  2000/Notir»v 


Table  1— Continued 


FAP  No.'  and 
Docket  No. 


7B4554, 
97F-0414 


FCN 
No.2 


15 


FR  Citation  and  Date 


8B4617, 
98F-0714 


8B4599, 
98F-0436 


9B4679, 
99F-2552 


9B4667, 
99F-2080 


7A4541, 
97F-0175 


9B4694, 
99F-2998 


984691, 
99F-2997 


9B4698, 
99F^373 


20 


21 


22 


23 


30 


29 


25 


26 


62  FR  52137, 
Oct.  6.  1997 


63  FR  46226, 
Aug.  31,  1998 


63  FR  34188, 
June  23,  1998 


64  FR  43189, 
Aug.  9,  1999 


64  FR  36361, 
July  6,  1999 


62  FR  25633, 
May  9,  1997 


64  FR  48654, 
Sept.  7,  1999 


64  FR  49496, 
Sept.  13,  1999 


64  FR  58070, 
Oct.  28,  1999 


Company 


Stilbene  Wtiitening 
Agent  Task 
Force  c/o  Keller 
&  Hecknnan. 


Asahi  Denka 
Kogyo,  K.K.  c/o 
Japan  Technical 
Information  Cen- 
ter, Inc. 

Asahi  Denka 
Kogyo,  K.K.  c/o 
Japan  Technical 
Information  Cen- 
ter, Inc. 

Asahi  Denka 
Kogyo,  K.K.  c/o 
Japan  Technical 
Information  Cen- 
ter, Inc. 

Engelhard  Corp. 


Section/Part 


176.170 


Currently,  Betz 
Deartiom  c/o 
Keller  and  Heck- 
man 

Asahi  Denka 
Kogyo,  K.K. 


Engelhard  Corp. 


Engelhard  Corp. 


178.2010 


178.2010 


178.2010 


178.3297 


173.310 


178.2010 


178.3297 


178.3297 


Additive 


Benzenesulfonic  acid,  2,2- 
(1,2-ethenediyl)bis[5- 
[[4-[bis(2-hydroxyethyl)- 
amino]-6- 

[(4-sulfonphenyl)amino]- 
1 ,3,5-triazin-2- 
yl]amino]- ,  tetrasodium 
salt. 

2,2'-methylenebis(4,6-di-tert- 
butylphenyl)2- 
ethylhexyl  phosphite. 


2,2'-methylenebis(4,6-di-tert- 
butylphenyl)2 
-ethylhexyl  phosphite. 


Phosphorous  acid,  cyclic 
neopentanetetrayl 
bis(2,6-di-ten-butyl-4- 
methylphenyl)  ester. 

Solution  of  1- 
naphthalenesulfonic  acid, 
1 2-((2-hydroxy-6-sutfo-1 - 
naphthalenyl)azo]-,  stroa- 
tium  salt  (1:1)  and  2- 
naphthalenesulfonic  acid, 
5- 

[4-chloro-5-ethyl-  2- 
sulfophenyl)azo]-6-hy- 
droxy-,  strontium  salt  (1:1) 
(C.I. 
Pigment  Red  277). 

Copolymer  of  acrylic  acid 
and 

polyethylen  eglycol  allyl 
ether. 

Tridecanol  phosphite  con- 
densation product 
with  butylidenebis[2-(1 , 1  - 
dimethylethyl)-  5-methyl- 
4,1-phenylene]. 


1 -naphthelenesulfonic  acid, 
2-[(4,5-dihydro-3-methyl- 
5-0X0-1 -(3- 

Sulfophenyl)-1  H-pyrazol- 
4-  yl)azo]-, 

strontium  and  calcium  salt 
(1:1)(C.I. 

Pigment  209  and  C.I.  Pig- 
ment 209:1). 

A  solid  solution  of  2-naph- 
thalene  sulfonk;  acid, 
1 5-[(5-chloro-4-methyl-2- 
sulfophenyl)azo]-  6-hy- 
droxy]-,  strontium  salt 
(1:1)  and  2- 
naphthalenesulfonic 
acid,  5-[(4-chloro-5-ethyl- 
2-sulfonphenyl)azo]-6-  hy- 
droxy]-, strontium  salt 
(1;1)(C.I.  Pigment  Red 
276). 


Use 


Optical  brightner  in 
paper  and  pa- 
perboard. 


'  Food  additive  petition  number. 
2  Food-contact  notification  number. 


Antioxidant  and/or 
stabilizer  in  lin- 
ear low  density 
polyethylene. 

Antioxidant  and/or 
stabilizer  in  high 
density  poly- 
ethylene. 

Antioxidant  and/or 
stabilizer  in 
polyolefins. 


Colorant  for  poly- 
mers. 


Boiler  water  addi- 
tive. 


Antioxidant  and/or 
stabilizer  in  sty- 
rene-isoprene- 
styrene  copoly- 
mer to  be  used 
as  a  component 
of  pressure-sen- 
sitive adhesives, 

Cokjrant  for  poly- 
mers. 


Colorant  for  poly- 
mers. 
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Dated:  June  28,  2000. 
Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-17199  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  83N-0118:  DESI  6514] 

Oral  Prescription  Drugs  Offered  for 
Relief  of  Symptoms  of  Cough.  Cold,  or 
Allergy:  Drug  Efficacy  Study 
Implementation:  Caramiphen 
Edisylate:  Final  Actions  on 
Supplemental  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  refuses  to 
approve  supplemental  new  drug 
applications  (NDA's)  for  Tuss-Omade 
Spansules  and  Liquid  containing 
caramiphen  edisylate  and 
phenylpropanolamine  hydrochloride. 
The  basis  for  FDA's  refusal  to  approve 
these  products  is  that  there  is  a  lack  of 
substantial  evidence  that  caramiphen 
edisylate  is  effective. 
DATES:  Effective  July  7,  2000. 
ADDRESSES:  Requests  for  applicability  of 
this  notice  to  a  specific  product  should 
be  identified  with  Docket  No.  83N-0118 
and  reference  number  DESI  6514  and 
directed  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(HFD-330),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration.  7500  Standish  PI., 
R'K  kvillc.  MD  2085,T 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Read,  Center  for  Drug 
Evaluation  and  Research  (HFT)-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  9,  1973  {3B  FR  4006),  FDA 
classified  the  following  drug  products  as 
less  than  effective  for  their  labeled 
indications: 

1.  NDA  12-903;  Tuss-Omade 
Spansules  containing  caramiphen 
edisylate  20  milligrams  (mg), 
chlorpheniramine  maleate  8  mg, 
phenylpropanolamine  hydrochloride  50 
mg,  and  isopropamide  iodide  2.5  mg; 
SmithKline  Beecham  Pharmaceuticals, 
P.O.  Box  7929,  Philadelphia.  PA  19101- 
7929  (SmithKline). 


2.  NDA  13-068;  Tuss-Omade  Liquid 
containing  caramiphen  edisylate  5  mg, 
chlorpheniramine  maleate  2  mg, 
phenylpropanolamine  hydrochloride  15 
mg,  and  isopropamide  iodide  0.75  mg; 
SmithKline. 

In  a  notice  published  in  the  Federal 
Register  of  December  14,  1973  (38  FR 
34481),  FDA  granted  a  temporary 
exemption  from  the  time  limits 
established  for  completing  certain 
phases  of  the  drug  efficacy  study 
implementation  (DESI)  program,  for 
certain  oral  prescription  drugs  offered 
for  relief  of  cough,  cold,  allergy,  and 
related  symptoms,  including  the 
aforementioned  products.  The 
exemption  was  granted  because  of  the 
close  relationship  between  drugs  sold 
over  the  counter  (OTC) — and  thus 
subject  to  the  ongoing  OTC  drug  review 
(21  CFR  part  330) — and  prescription 
drugs  offered  for  relief  of  cough,  cold, 
allergies,  and  related  symptoms. 

In  1980  SmithKline  submitted 
supplements  proposing  to  reformulate 
the  products  listed  above  and  marketed 
the  following  reformulated  products 
pending  a  final  determination  of 
effectiveness: 

1.  NDA  12-903;  caramiphen  edisylate 
40  mg  and  pheaylpropanolamine 
hydrochloride  25  mg. 

2.  NDA  13-068;  caramiphen  edisylate 
6.7  mg  and  phenylpropanolamine 
hydrochloride  12.5  mg. 

In  1976  the  OTC  drug  review  panel 
for  cold,  cough,  allergy,  bronchodilator, 
and  antiasthmatic  drugs  concluded  that 
there  were  no  well-controlled,  objective, 
clinical  studies  documenting  the 
effectiveness  of  caramiphen  edisylate  as 
an  antitussive  {41FR38312,  September 
9,  1976).  The  OTC  monograph  on 
antitussives  was  finalized  in  1987  (52 
FR  30042  at  30054,  August  12,  1987). 

Because  of  the  lack  of  evidence  that 
caramiphen  edisylate  is  an  effective 
antitussive,  the  Director  of  what  was 
then  the  National  Center  for  Drugs  and 
Biologies  concluded  that  there  was  a 
lack  of  substantial  evidence  that  Tuss- 
Omade  Spansules  and  Liquid,  either  as 
previously  formulated  or  as  proposed 
for  reformulation,  would  have  all  the 
effects  they  purported  or  were 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested- in  the 
labeling.  The  Director  issued  a  notice  of 
opportunity  for  hearing  on  two 
proposals:  (1)  To  withdraw  approval  of 
the  original  formulations  of  Tuss- 
Omade  Spansules  and  Liquid,  and  (2)  to 
refuse  approval  of  the  supplemental 
reformulations  of  the  same  products  (48 
FR  40322,  September  6,  1983). 

Neither  SmithKline  nor  any  other 
interested  party  requested  a  hearing  on 


the  proposal  to  withdraw  approval  of 
the  original  formulations  of  Tuss- 
Omade  Spansules  and  Liquid;  therefore, 
approval  of  the  old  formulations  was 
withdravm  (49  FR  10707,  March  22, 
1984).  However,  in  response  to  the 
agency's  September  6, 1983,  proposal  to 
refuse  to  approve  the  reformulated 
products,  SmithKline  and  National 
Pharmaceutical  Manufactxiring 
Company  (National)  requested  hearings. 
SmithKline  submitted  data  and 
information  in  support  of  its  hearing 
request. 

FDA  has  reviewed  these  data  and 
determined  that  there  is  not  substantial 
evidence  of  the  effectiveness  of 
caramiphen  edisylate.  SmithKline  and 
National  no  longer  market  the  products 
named  in  their  1983  hearing  requests 
and  have  withdrawn  those  hearing 
requests. 

This  notice  applies  to  any  drug 
product  that  is  identical,  related,  or 
similar  to  the  products  named  above 
and  is  not  the  subject  of  an  approved 
NDA  (21  CFR  310.6).  Any  person  who 
wishes  to  determine  whether  a  specific 
product  is  covered  by  this  notice  should 
WTite  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(address  above). 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  imder  section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355)  and  under 
the  authority  delegated  to  her  (21  CFR 
5.70  and  5.82)  finds  that,  on  the  basis  of 
new  information  before  her  with  respect 
to  Tuss-Omade  Spansules  and  Liquid, 
evaluated  together  with  the  evidence 
available  to  her  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  products 
as  proposed  for  reformulation  will  have 
the  effect  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  based  on  the  foregoing 
finding,  approvals  and  all  the 
amendments  and  supplements  thereto 
of  NDA  12-903  and  NDA  13-068  are 
withdrawn  and  refused  effective  July  7, 
2000.  Shipment  in  interstate  commerce 
of  the  products  listed  above  or  of  any 
identical,  related,  or  similar  product 
that  is  not  the  subject  of  an  approved 
NDA  will  then  be  unlawful. 

Dated:  June  20.  2000. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  00-17197  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  77N-0240;  DES1 1786] 

Certain  Single-Entity  Coronary 
Vasodilators  Containing  Isosorbide 
Dinitrate;  Withdrawal  of  Approval  of 
Abbreviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
conditional  approval  of  25  abbreviated 
new  drug  applications  (ANDA's)  for 
certain  single-entity  coronary 
vasodilator  drug  products  containing 
isosorbide  dinitrate.  FDA  is 
withdrawing  approval  because  there  is  a 
lack  of  substantial  evidence  that  these 
drugs  are  effective  for  their  labeled 
indications  relating  to  the  treatment  and 
prevention  of  anginal  attacks.  The 
sponsors  of  these  conditionally 
approved  products  failed  to  provide 
required  adequate  bioavailability/ 
bioequivalence  data  on  the  products  to 
support  full  ^proval  of  the 
applications. 

DATES:  Effective  August  7.  2000. 
ADDRESSES:  Requests  for  an  opinion  on 
the  applicability  of  this  notice  to  a 
specific  product  should  be  identified 
with  Docket  No.  77N-O240  and 
reference  number  DESI 1 786  and 
directed  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(HFD-330),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  {HFI>-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  22,  1999  (64 
FR  13802),  FDA  published  a  noUce 
offering  an  opportunity  for  a  hearing 
(NOOH)  on  a  proposal  to  withdraw 
approval  of  25  conditionally-approved 
ANDA's.  The  proposal  was  based  on  a 
lack  of  adequate  bioavailability/ 
bioequivalence  data  to  support  a  finding 
of  substantial  evidence  of  effectiveness 
as  required  by  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(e)),  21  CFR 
314.126,  and  21  CFR  part  320. 

In  response  to  the  NOOH.  Zeneca 
Pharmaceuticals  requested  a  hearing  for 
Sorbitrate  Chewable  Tablets  (ANDA  86- 


388)  and  Sorbitrate  Oral  Tablets  (ANDA 
88-074).  Zeneca  later  withdrew  its 
hearing  request  for  these  products.  No 
other  sponsor  of  the  products  listed  in 
the  March  22,  1999.  NOOH  requested  a 
hearing.  As  stated  in  the  NOOH,  the 
failure  of  an  applicant  or  any  other 
person  subject  to  the  notice  to  request 
a  hearing  constitutes  an  election  by  that 
person  not  to  use  the  opportunity  for  a 
hearing  and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
person's  drug  product(s).  Accordingly, 
this  notice  wididraws  conditional 
approval  of  the  following  ANDA's: 

1.  ANDA  85-783;  Isordil  Chewable 
Tablets  containing  10  milligrams  (mg)  of 
isosorbide  dinitrate  per  tablet;  Wyeth- 
Ayerst  Laboratories,  (formerly  held  by 
Ives  Laboratories.  Inc.),  P.O.  Box  8299, 
Philadelphia,  PA  19101. 

2.  ANDA  86-045;  Isosorbide  Dinitrate 
Tablets  containing  5  mg  of  the  drug  per 
tablet;  Bolar  Pharmaceutical  Co.,  Inc.. 
130  Lincoln  St.,  Copiague,  NY  11726. 

3.  ANDA  86-186;  Isosorbide  Dinitrate 
(controlled  release,  colored)  Capsules 
containing  40  mg  of  the  drug  per 
capsule;  Eon  Labs  Manufacturing,  Inc. 
(formerly  held  by  The  Vitarine  Co., 
Inc.),  227-15  North  Conduit  Ave., 
Laurelton.  NY  11413. 

4.  ANDA  86-191;  Isosorbide  Dinitrate 
(sublingual)  Tablets  containing  5  mg  of 
the  drug  per  tablet;  Bolar. 

5.  ANDA  86-224;  Isosorbide  Dinitrate 
(controlled  release)  Tablets  containing 
40  mg  of  the  drug  per  tablet;  Geneva 
Pharmaceuticals.  Inc.  (formerly  held  by 
Cord  Laboratories,  Inc.).  2555  West 
Midway  Blvd..  P.O.  Box  446. 
Broomfield,  CO  80038-0446. 

6.  ANDA  86-362;  Isosorbide  Dinitrate 
(sublingual)  Tablets  containing  2.5  mg 
of  the  drug  per  tablet;  Bolcir. 

7.  ANDA  86-388;  Sorbitrate 
(chewable)  Tablets  containing  10  mg  of 
isosorbide  dinitrate  per  tablet;  Zeneca 
Pharmaceuticals  (formerly  held  by 
Stuart  Pharmaceuticals).  1800  Concord 
Pike,  Wilmington,  DE  19897. 

8.  ANDA  86-788;  Isosorbide  Dinitrate 
(controlled  release,  green)  Tablets 
containing  40  mg  of  the  drug  per  tablet; 
Forest  Laboratories.  Inc.,  919  Third 
Ave..  New  York.  NY  10022. 

9.  ANDA  86-790;  Isosorbide  Dinitrate 
(controlled  release,  yellow)  Tablets 
containing  40  mg  of  the  drug  per  tablet; 
Forest. 

10.  ANDA  87-314;  Isosorbide 
Dinitrate  (chewable)  Tablets  containing 
10  mg  of  the  drug  per  tablet;  D.  M. 
Graham  Laboratories,  Inc.,  58  Pearl  St., 
P.O.  Box  P,  Hobart.  NY  13788. 

11.  ANDA  87^14;  Isosorbide 
Dinitrate  (controlled  release,  scarlet/ 
clear)  Capsules  containing  40  mg  of  the 
drug  per  capsule;  Eon  Labs. 


12.  ANDA  87-461;  Isosorbide 
Dinitrate  (controlled  release  orange/ 
clear)  Capsules  containing  40  mg  of  the 
drug  per  capsule;  Eon  Labs. 

13.  ANDA  87-477;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet;  Ascot 
Hospital  Pharmaceuticals.  Inc..  8055 
North  Ridgeway  Ave.,  Skokie.  IL  60076. 

14.  ANDA  87-482;  Isosorbide 
Dinitrate  (controlled  release)  Tablets 
containing  40  mg  of  the  drug  per  tablet; 
Ascot. 

15.  ANDA  87-507;  Isosorbide 
Dinitrate  (controlled  release,  white/ 
amethyst)  Capsules  containing  40  mg  of 
the  drug  per  capsule;  Eon  Labs. 

16.  ANDA  87-558;  Isosorbide 
Dinitrate  (controlled  release)  Tablets 
containing  40  mg  of  the  drug  per  tablet; 
Par  Pharmaceutical.  Inc..  One  Ram 
Ridge  Rd.,  Spring  Valley.  NY  10977. 

17.  ANDA  87-680;  Isosorbide 
Dinitrate  (controlled  release,  white/ 
clear)  Capsules  containing  40  mg  of  the 
drug;  Eon  Labs. 

18.  ANDA  87-694;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
5  mg  of  the  drug  per  tablet;  Vangard 
Labs.  Inc.,  P.O.  Box  1268.  Glasgow,  KY 
42142-1268. 

19.  ANDA  87-700:  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet;  Vangard. 

20.  ANDA  88-074;  Sorbitrate  Tablets 
containing  20  mg  of  isosorbide  dinitrate 
per  tablet;  Zeneca. 

21.  ANDA  88-428;  Isosorbide 
Dinitrate  (controlled  release)  Tablets 
containing  20  mg  of  the  drug  per  tablet; 
Forest. 

22.  ANDA  88-589;  Isosorbide 
Dinitrate  Tablets  containing  5  mg  of  the 
drug  per  tablet:  Barr  Laboratories,  Inc., 
Two  Quaker  Rd.,  P.O.  Box  2900, 
Pomona,  NY  10970-0519. 

23.  ANDA  88-590;  Isosorbide 
Dinitrate  Tablets  containing  5  mg  of  the 
drug  per  tablet;  Barr. 

24.  ANDA  88-591;  Isosorbide 
Dinitrate  Tablets  containing  20  mg  of 
the  drug  per  tablet;  Barr. 

25.  ANDA  88-592:  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet:  Barr. 

The  effectiveness  conclusions  and 
conditions  for  marketing  described  in  a 
notice  published  in  the  Federal  Register 
of  August  3.  1984  (49  FR  311511.  also 
applied  to  the  drug  products  described 
below.  Although  approval  of  these 
products  was  withdrawn  previously 
based  oe  the  written  requests  of  the 
applicants,  who  no  longer  market  the 
products,  this  notice  constitutes  FDA's 
final  conclusions  on  the  effectiveness  of 
these  products. 
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1.  NDA  17-226;  Sorbitrate  (controlled 
release)  Tablets  containing  40  mg 
isosorbide  dinitrate  per  tablet;  Zeneca. 

2.  ANDA  84-473:  Isosorbide  Dinitrate 
(sublingual)  Tablets  containing  2.5  mg 
of  the  drug  per  tablet;  Zenith  Goldline 
Pharmaceuticals,  140  Legrand  Ave., 
Northvale,  NJ  07647. 

3.  ANDA  84-474;  Isosorbide  Dinitrate 
(sublingual)  Tablets  containing  5  mg  of 
the  drug  per  tablet;  Zenith  Goldline. 

4.  ANfDA  86-035;  Isosorbide  Dinitrate 
Tablets  containing  1 0  mg  of  the  drug  per 
tablet;  Zenith  Goldline. 

5.  ANDA  86-044;  Isosorbide  Dinitrate 
Tablets,  containing  10  mg  of  the  drug 
per  tablet;  Circa  Pharmaceuticals 
(formerly  held  by  Bolar  Pharmaceutical 
Co.,  Inc.),  15  Grand  Park  Blvd.,  Athens, 
OH  45701. 

6.  ANDA  86-048;  Isosorbide  Dinitrate 
Tablets  containing  20  mg  of  the  drug  per 
tablet;  Bolar. 

7.  ANDA  86-051;  Isosorbide  Dinitrate 
(controlled  release)  Tablets  containing 
40  mg  of  the  drug  per  tablet;  Bolar. 

8.  ANDA  86-071;  Isosorbide  Dinitrate 
(sublingual)  Tablets  containing  5  mg  of 
the  drug  per  tablet;  Chelsea 
Laboratories,  Inc.,  896  Orlando  Ave., 
West  Hempstead,  NY  11552. 

9.  ANDA  86-072;  Isosorbide  Dinitrate 
Tablets  containing  5  mg  of  the  drug  per 
tablet;  Chelsea. 

10.  ANDA  86-073;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet;  Chelsea. 

11.  ANDA  86-078;  Isosorbide 
Dinitrate  Tablets  containing  10  mg  of 
the  drug  per  tablet;  Chelsea. 

12.  ANDA  86-302;  Isosorbide 
Dinitrate  Tablets  containing  10  mg  of 
the  drug  per  tablet;  Purepac 
Pharmaceutical  Co.,  200  Elmora  Ave., 
Elizabeth,  NJ  07207. 

13.  ANDA>86-304;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
5  mg  of  the  drug  per  tablet;  Purepac. 

14.  ANDA  86-855;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
5  mg  of  the  drug  per  tablet;  Lederle 
Laboratories,  North  Middletown  Rd., 
Pearl  River,  NY  10965. 

15.  ANDA  86-858;  Isosorbide 
Dinitrate  Tablets  containing  5  mg  of  the 
drug  per  tablet;  Lederle. 

16.  ANDA  86-861;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet;  Lederle. 

17.  ANDA  86-862;  Isosorbide 
Dinitrate  Tablets  containing  10  mg  of 
the  drug  per  tablet;  Lederle. 

18.  ANDA  86-922;  Isosorbide 
Dinitrate  (sublingual)  Tablet  containing 
5  mg  of  the  drug  per  tablet;  Par. 

19.  ANDA  86-924;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
2.5  mg  of  the  drug  per  tablet;  Par. 

20.  ANDA  87-163;  Isosorbide 
Dinitrate  (chewable)  Tablets  containing 


5  mg  of  the  drug  per  tablet;  D.  M. 
Graham. 

21.  ANDA  87-344;  Isosorbide 
Dinitrate  (controlled  release)  Capsules 
containing  40  mg  of  the  drug  per 
capsule;  Inwood  Laboratories,  Inc.,  909 
Third  Ave.,  New  York,  NY  10022-4731. 

22.  ANDA  87-415;  Isosorbide 
Dinitrate  (controlled  release,  green/ 
clear)  Capsules  containing  40  mg  of  the 
drug  per  capsule;  Eon. 

23.  ANDA  87-469;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
10  mg  of  the  drug  per  tablet;  Chelsea. 

24.  ANDA  87-474;  Isosorbide 
Dinitrate  Tablets  containing  5  mg  of  the 
drug  per  tablet;  Ascot. 

25.  ANDA  87-475;  Isosorbide 
Dinitrate  Tablets  containing  10  mg  of 
the  drug  per  tablet;  Ascot. 

26.  ANDA  87^76;  Isosorbide 
Dinitrate  Tablets  containing  20  mg  of 
the  drug  per  tablet;  Ascot. 

27.  ANDA  87-478;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
5  mg  of  the  drug  per  tablet;  Ascot. 

28.  ANDA  87-486;  Isosorbide 
Dinitrate  (controlled  release)  Capsules 
containing  40  rag  of  the  drug  per 
capsule;  Ascot. 

29.  ANDA  87^90;  Isosorbide 
Dinitrate  Tablets  containing  20  rag  of 
the  drug  per  tablet;  Chelsea. 

30.  ANDA  87-491;  Isosorbide 
Dinitrate  Tablets  containing  30  mg  of 
the  drug  per  tablet;  Chelsea. 

31.  ANDA  87-618;  Isosorbide 
Dinitrate  Tablets  containing  10  mg  of 
the  drug  per  tablets;  Vangard. 

32.  ANDA  87-673;  Isosorbide 
Dinitrate  Tablets  containing  5  rag  of  the 
drug  per  tablet;  Vangard. 

33.  ANDA  87-933;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
10  mg  of  the  drug  per  tablet;  Par. 

34.  ANDA  88-005;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
5  rag  of  the  drug  per  tablet;  Unit  Dose 
Laboratories,  1718  Northrock  Court, 
Rockford,  IL  61103. 

35.  ANDA  88-006;  Isosorbide 
Dinitrate  (sublingual)  Tablets  containing 
10  rag  of  the  drug  per  tablet;  Unit  Dose 
Labs. 

36.  ANDA  88-123;  Sorbitrate 
(sublingual)  Tablets  containing  10  rag  of 
isosorbide  dinitrate  per  tablet;  Zeneca. 

Any  drug  product  that  is  identical, 
related,  or  sirailar  to  the  drug  products 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application 
(NDA)  is  covered  by  the  applications 
listed  above  and  is  subject  to  this  notice 
(21  CFR  310.6).  Any  person  who  wishes 
to  determine  whether  a  specific  product 
is  covered  by  this  notice  should  write  to 
the  Division  of  Prescription  Drug 
Compliance  and  Surveillance  (address 
above). 


The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  the  act 
(section  505)  and  under  authority 
delegated  to  her  (21  CFR  5.82),  finds 
that,  on  the  basis  of  new  information  on 
the  drugs  and  the  evidence  available 
when  the  applications  were  approved, 
there  is  a  lack  of  substantial  evidence 
that  the  products  named  above  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  based  on  the  foregoing 
finding,  approval  of  the  applications 
listed  above  and  all  their  amendments 
and  supplements  is  withdrawn  effective 
August  7,  2000.  Shipment  in  interstate 
commerce  of  these  products  or  of  any 
identical,  related,  or  similar  product 
that  is  not  the  subject  of  a  fully 
approved  NDA  will  then  be  unlawful. 

Dated:  June  20,  2000. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  00-17198  Filed  7-6-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  990-2145] 

International  Cooperation  on 
Harmonisation  of  Techmca; 
Requirements  tor  Registration  of 
Veterinary  Medicinal  Products  'VICH); 
Final  Guidance  on    impurities  m  New 
Veterinary  Medicinal  Products    1.VICH 
GUI);  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for 
industry  (#92)  entitled  "Impurities  in 
New  Veterinary  Medicinal  Products" 
(VICH  GLll).  This  guidance  document 
has  been  developed  for  veterinary  use 
by  the  International  Cooperation  on 
Harmonisation  of  Technical ' 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
The  guidance  is  intended  to  assist  in 
developing  registration  applications  for 
approval  of  veterinary  raedicinal 
products  subraitted  to  the  Eiu-opean 
Union,  Japan,  and  the  United  States. 
DATES:  Submit  written  conunents  at  any 
time. 
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ADDRESSES:  Copies  of  the  final  guidance 
document  entitled  "Irapiu'ities  in  New 
Veterinary  Medicinal  Products"  (VICH 
GLll)  may  be  obtained  on  the  Internet 
from  the  CVM  home  page  at  http:// 
www.fda.gov/cvm.  Persons  without 
Internet  access  may  submit  written 
requests  for  a  single  copy  of  the  fined 
guidance  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  final 
guidance  document  to  the  Policy  and 
Regulations  Team  (HFV-6),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R. 
Thompson,  Center  for  Veterinary 
Medicine  {HFV-3),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594- 
1798,  e-mail: 

sthompso@cvm.fda.gov,  or  Robert 
C.  Livingston,  Center  for  Veterinary 
Medicine  (HFV-1),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594- 
5903,  e-mail:  rlivings@cvm.fda.gov. 
Regarding  the  guidance  document: 
Kevin  J.  Greenlees,  Center  for 
Veterinary  Medicine  {HFV-1 50), 
Food  and  Drug  Administration, 
7500  Standish  PI.,  Rockville,  MD 
20855,  301-827-6977,  e-mail: 
karffnlp@rvm  fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  requirements  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 


technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  heuTnonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizooties  (OIE).  During  the  initial 
phase  of  the  VICH,  an  OIE 
representative  chairs  the  VICH  Steering 
Committee.  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  European 
Commission;  the  European  Medicines 
Evaluation  Agency;  the  European 
Federation  of  Animal  Health;  the 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agricultiu-e;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zedand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Impurities  in  New 
Veterinary  Medic  inal  Products 

In  the  Federal  Register  of  July  22, 
1999  (64  FR  39514),  FDA  published  the 
draft  guidance  entitled  "Impurities  in 
New  Veterinary  Medicinal  Products" 
(VICH  GLl  1 )  giving  interested  persons 
until  August  23,  1999,  to  submit 
comments.  After  consideration  of 
comments  received,  the  final  draft 
guidance  was  submitted  to  the  VICH 
steering  committee.  At  a  meeting  held 
on  November  16  through  19.  1999,  the 
VICH  Steering  Committee  endorsed  the 
final  draft  guidance,  VICH  GLll,  for 
industry. 

This  document  is  intended  to  provide 
guidance  for  new  animal  drug 
applications  (referred  to  as  registration 
applications  or  marketing  authorization 
in  the  final  guidance)  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  intended  to  be  used  for 
new  veterinary  medicinal  products 


produced  by  chemical  syntheses  and 
not  previously  registered  in  a  region  or 
member  State.  (Information  collected  is 
covered  under  0MB  Control  No.  0910- 
0032.) 

This  final  guidance  document 
represents  current  FDA  thinking  on 
impurities  in  new  veterinary  medicinal 
products  and  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
Alternative  methods  may  be  used  as 
long  as  they  satisfy  the  requirements  of 
applicable  statutes  and  regulations. 

III.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Dated:  June  29,  2000. 
Margaret  M.  Dotzei, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-17200  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-2215] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Final  Guidance  on  "Impurities  in  New 
Veterinary  Drug  Substances'  (VICH 
GL10);  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  final  guidance  for 
industry  (#92)  entitled  "Impurities  in 
New  Veterinary  Drug  Substances" 
(VICH  GLlO).  This  guidance  has  been 
developed  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
The  guidance  is  intended  to  assist  in 
developing  registration  applications  for 
approval  of  veterinary  medicinal 
products  submitted  to  the  European 
Union,  Japan,  and  the  United  States. 
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DATES:  Submit  written  comments  at  any 

'line 

addresses:  Copies  of  the  final  guidance 
entitled    Impurities  in  New  Veterinary 
Drug  Substances"  (VICH  GLlO)  may  be 
obtained  on  the  Internet  from  the  CVM 
home  page  at  http://www.fda.gov/cvm. 
Persons  without  Internet  access  may 
submit  written  requests  for  a  single  copy 
of  the  final  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  final 
guidance  to  the  Policy  and  Regulations 
Team  (HFV-6),  Center  for  Veterinary 
Medicine.  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R. 
Thompson,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594- 
1798,  e-mail: 

sthompso@cvm.fda.gov,  or  Robert 
C.  Livingston,  Center  for  Veterinary' 
Medicine  (HFV-l),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594- 
5903,  e-mail:  rlivings@cvm.fda.gov. 
Regarding  the  guidance  document: 
Kevin  J.  Greenlees,  Center  for 
Veterinary'  Medicine  (HFV-150), 
Food  and  Drug  Administration, 
7500  Standish  PI.,  Rockville,  MD 
20855,  301-827-6977,  e-mail: 
kgreenle@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  requirements  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 


several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizooties  (OEE).  During  the  initial 
phase  of  the  VICH.  an  OEE 
representative  chairs  the  VICH  Steering 
Committee.  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  European 
Commission;  the  European  Medicines 
Evaluation  Agency;  the  European 
Federation  of  Animal  Health;  the 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agricultiu-e;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies:  and  the  Japanese  Ministry  of 
Agricultiu'e,  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
MondiaJe  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Impurities  in  New 
Veterinary  Drug  Substances 

In  the  Federal  Register  of  July  22, 
1999  (64  FR  39516),  FDA  published  the 
draft  guidance  entitled  "Impurities  in 
New  Veterinary  Drug  Substances" 
(VICH  GLlO)  giving  interested  persons 
until  August  23,  1999,  to  submit 
comments.  After  consideration  of 
comments  received,  the  final  draft 
guidance  was  submitted  to  the  VICH 
steering  committee.  At  a  meeting  held 
on  November  16  through  19,  1999,  the 
VICH  Steering  Committee  endorsed  the 
final  draft  guidance,  VICH  GLlO,  for 
industry. 

This  document  is  intended  to  provide 
guidance  for  new  animal  drug 
applications  (referred  to  as  registration 
applications  or  marketing  authorization 
in  the  final  guidance)  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  intended  to  be  used  for 


new  veterinary  medicinal  products, 
produced  by  chemical  syntheses  and 
not  previously  registered  in  a  region  or 
member  State.  (Information  collected  is 
covered  under  OMB  Control  No.  0910- 
0032.) 

This  final  guidance  document 
represents  current  FDA  thinking  on 
impurities  in  new  veterinary  drug 
substances  and  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
Alternative  methods  may  be  used  as 
long  as  they  satisfy  the  requirements  of 
applicable  statutes  and  regulations. 

ni.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Dated:  June  29.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-17201  Filed  7-6-00;  8:45.ain] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financmg  Administration 
[Document  Identifier:  HCFA-R-77] 

Agency  Information  Collection 
Activities  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
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minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Limitation  on  Liability  and  Information 
Collection  Requirements  Referenced  in 
42  CFR  411.404,  411.406,  and  411.408; 

Form  No.:  HCFA-R-77  (OMB#  0938- 
0465); 

Use:  The  Medicare  program  requires 
to  provide  written  notification  of 
noncovered  services  to  beneficiaries  by 
the  providers,  practitioners,  and 
suppliers.  The  notification  gives  the 
beneficiary,  provider,  practitioner,  or 
supplier  knowledge  that  Medicare  will 
not  pay  for  items  or  services  mentioned 
in  the  notification.  After  this 
notification,  any  future  claim  for  the 
same  or  similar  services  will  not  be  paid 
by  the  program  and  the  affected  parties 
will  be  liable  for  the  noncovered 
services. 

Frequency:  Other;  as  needed; 

Affected  Public:  Individuals  or 
Households; 

Number  of  Respondents:  890,826; 

Total  Annual  Responses:  3,563,304; 

Total  Annual  Hours:  296,942. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  28,  2000. 
iohn  P.  Burke  in, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  00-17214  Filed  7-6-00;  8:45  am) 

BILLING  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  f^mancmg  Administration 
[HCFA-1140-N] 

Medicare  Program;  Question  and 
Answer  Session  on  July  24,  2000  To 
Discuss  Remaining  Concerns  About 
the  Implementation  of  the  Hospital 
Outpatient  Prospective  Payment 
System  (PPSs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  provide  an 
opportunity  for  hospital  administrators, 
hospital  industry  representatives, 
hospital  professioncJs,  community 
mental  health  centers,  home  health 
agencies,  comprehensive  outpatient 
rehabilitation  facilities,  beneficiary 
advocates  and  other  interested  parties, 
to  have  pre-submitted  questions  and 
issues  answered  regarding  remaining 
concerns  they  may  have  about  the 
August,  2000  implementation  of  the 
hospital  outpatient  prospective  payment 
system.  Appropriate  HCFA  staff  will  be 
present  to  ensure  that  those  questions 
and  concerns  will  be  answered. 
DATES:  The  meeting  is  scheduled  for 
July  24,  2000  from  9:30  a.m.  until  4 
p.m.,  E.D.T.  The  morning  session  (9:30 
a.m.  imtil  12)  will  be  for  hospital 
providers  and  the  afternoon  session 
(1:30  p.m.  until  4  p.m.)  will  be  for  other 
providers;  that  is,  community  mental 
health  centers  (CMHCs,  home  health 
agencies  (HHAs),  and  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs) 

ADDRESSES:  The  meeting  will  be  held  in 
the  HCFA  Central  Office  Main 
Auditorium,  7500  Security  Boulevard, 
Baltimore,  MD  21244. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Hunt,  (410)  786-7874  or  Mary  Loane, 
(410)  786-1405  (for  registration 
information  and  pre-submitted 
questions). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  7,  2000  a  final  rule  with 
comment  period  on  the  hospital 
outpatient  prospective  payment  system 
(PPS)  was  published.  This  new  PPS  will 
go  into  effect  for  hospital  outpatient 
services  designated  by  the  Secretary, 
certain  Part  B  services  furnished  to 
hospital  inpatients  who  have  no  Part  A 
coverage,  and  partial  hospitalization 
services  furnished  by  community 
mental  health  centers.  This  outpatient 


PPS  was  enacted  as  part  of  the  Balanced 
Budget  Act  of  1997.  This  meeting  will 
provide  a  forvun,  for  outpatient 
facilities,  to  receive  answers  to  their  pre- 
submitted  questions  and  issues 
concerning  the  August,  2000, 
implementation  of  hospital  outpatient 
PPS. 

The  format  of  the  meeting  will  be  a 
question  and  answer  session. 
Appropriate  HCFA  staff  will  be  present 
to  ensure  that  questions  and  concerns 
will  be  answered. 

During  this  session,  major  provider 
organizations  are  invited  to  give  a  brief 
pre-scheduled  statement  on  the  coming 
implementation  of  the  outpatient  PPS. 
Those  organizations  wishing  to  take 
advantage  of  this  opportunity  should 
submit  their  statement  in  writing  to 
HCFA  not  less  than  3  working  days 
prior  to  this  meeting  and  make  copies 
available  to  attendees  on  the  day  of  the 
conference. 

While  the  meeting  is  open  to  the 
public,  attendance  is  limited  to  space 
available.  Individuals  must  register  in 
advance  as  described  below. 

Registration 

Individuals  may  register  by  following 
the  directions  soon  to  be  posted  on  the 
HCFA  website,  www.hcfa.gov.  Once 
individuals  are  on  this  website,  they 
will  need  to  highlight  the  red  bullet,  in 
the  lower  right  hand  comer,  titled 
"Events,  Meetings,  and  Workgroups." 
Individuals  should  also  submit 
questions  they  would  like  to  have 
answered,  no  later  than  July  14,  2000, 
by  following  the  directions  soon  to  be 
posted  on  the  same  HCFA  website, 
www.hcfa.gov.  The  registration  site  will 
link  you  to  the  site  for  submission  of 
questions. 

Each  participant  will  be  provided 
with  a  meeting  agenda  at  the  time  of  the 
meeting. 

If  individuals  have  questions 
regarding  registration;  would  like  to 
register  by  phone;  or  would  like  to 
submit  questions  regarding  hospital 
outpatient  PPS  issue,  they  should 
contact  Judy  Hunt  (410)  786-7874  or 
Mary  Loane  (410)  786-1405. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  30,  2000. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

IFR  Doc.  00-17136  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4120-01-P 


Federal  Register/ Vol.  65.  No,  131 /Friday,  July  7.  2000/Notices 


42023 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-27] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cliftord  Taliet,  room  726b,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  ptirt  581  and 
section  501  of  the  Stewart  B,  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  of  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265, 
(This  is  not  a  toll-free  number,)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice,  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice,  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (ie.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  ENERGY:  Mr.  Tom  Knox, 
Department  of  Energy,  Office  of  Contract 
&  Resource  Management,  MA-52, 
Washington,  DC  20585;  (202)  586-8715; 
NAVY:  Mr,  Charles  C,  Cocks,  Director, 
Department  of  the  Navy,  Real  Estate 


Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave,,  SE.. 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll  fi^e  numbers). 

Dated:  lune  29,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 

FOR  7/7/00 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Residence  1223 

204  Akin  Drive 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency:  GSA 

Property  Number:  54200020023 

Status:  Excess 

Comment:  1375  sq,  ft,,  brick  veneer,  most 

recent  use — residential 
GSA  Number:  4-A-AL-768, 

West  Virginia 

Moundsville  Federal  Bldg, 

7th  Street 

Moundsville  Co:  Marshall  WV  26041- 

Landholding  Agency:  GSA 

Property  Number:  54200020024 

Status:  Excess 

Comment:  9674  sq.  ft.,  good  condition, 

presence  of  asbestos,  most  recent  use — 

office  space 
GSA  Number:  4-G-WV-535, 

Land  (by  State) 
Arizona 

0,322  acres 

Madison  Street  P*roperty 

Yuma  Co:  AZ  00000- 

Landholding  Agency:  GSA 

Property  Number:  54200020025 

Status:  Excess 

Comment:  14,026  sq,  ft,,  irregular  in  shap>e, 
most  recent  use — former  railroad  right-of- 
way 

GSA  Number:  9-I-AZ-814. 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldg,  1442 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020106 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  1651 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020107 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  13162 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 
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Landhoiding  Agency:  Navy 

Property  Number:  77200020108 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14100 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020109 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  25131 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020110 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Florida 

Bldg.  62 

NAS  Jacksonville 

Altoona  Co:  Marion  FL  32702- 

Landholding  Agency:  Navy 

Property  Number  :  7'72000'20111 

Status:  Unutilized 

Reasons:  Secured  Area:  Extensive 

deterioration. 
Bldg.  94 

NAS  Jacksonville 
Altoona  Co:  Marion  FL  32702- 
Landholding  Agency:  Navy 
Property  Number:  77200020112 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration. 

New  Mexico 

Bldg.  22.  TA-33 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020022 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration. 
Bldg.  23,  TA^9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  37,  TA-53 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020024 
Status:  Unutilrzed 
Reason:  Secured  Area. 
Bldg.  121,TA^9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020025 
Status:  Unutilized 
Reason:  Secured  Area. 

Ohio 

Bldg.  22B 

Fernald  Env.  Mgmt.  Proj. 
Hamilton  Co:  OH  45013-9402 
Landhoiding  Agency:  Energy 
Property  Number:  41200020026 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 


Bldg.  28A 

Femald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013-9402 

Landhoiding  Agency:  Energy 

Property  Number:  41200020027 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  28B 

Femald  Env.  Mgmt.  Proj. 
Hamilton  Co:  OH  45013-9402 
Landhoiding  Agency:  Energy 
Property  Number:  41200020028 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 


South  Carolina 

4  Industrial  Bldgs. 
Naval  Weapons  Station 
Charleston 

88,  92,  94,  354 

Goose  Creek  Co:  Berkeley  SC  29445— 

Landhoiding  Agency:  Navy 

Property  Number:  77200020113 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
4  Heat  Plant  Bldgs. 
Naval  Weapons  Station 
Charleston 

89,  95,  355,  438 

Goose  Creek  Co:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200020114 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area. 
8  Security  Bldgs. 
Naval  Weapons  Station 
Charleston 

313,  859,  860.  897,  918,  1654,  1655,  3217 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200020115 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
8  Storage  Bldgs. 
Naval  Weapons  Station 
Charleston 

307,  353,  799,  831,  861,  933,  984.  994 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200020116 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
6  Bldgs. 

Naval  Weapons  Station 
Charleston 

183.  855.  868.  968.  3238.  408 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200020117 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

(FR  Doc.  00-16961  Filed  7-6-00;  8:45  am] 

BILUNQ  CODE  4210-2»-M 


Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

Applicant:  Dirk  Starck,  Eagle  River, 
AK,  PRT-029559 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Afirica, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Frank  S.  Monfrey, 
Anchorage,  AK,  PRT-029701 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  Soutli  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammal 

Applicant:  W.  Stephen  Minore, 
Rockford,  IL.  PRT-029703 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Vfrginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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Dated:  June  30.  2000. 
Kristen  Nelson, 

Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

IFR  Doc.  00-17173  Filed  7-6-00;  8:45  am] 

SILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Gate  Keepers  Wild  Life 
Sanctuary.  Wichita,  KS,  PRT-029857 

The  applicant  requests  a  permit  to 
export  and  re-import  leopard  {Panthera 
pardus)  and  tiger  (Panthera  tigris),  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  .Authority,  4401  North 
Fairfax  Drive.  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104): 
Fax!  (703/358-2281). 

Dated:  )uiy  3,  2000. 
Kristen  Nelson, 

Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Dor  00-17262  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability:  Travis  County 
TX:  Golden-cheeked  Warbler 

Notice  of  Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Flan  and 
Receipt  of  an  Application  for  a  Permit  for  the 
Incidental  Take  of  the  Golden-cheeked 
Warbler  [Dendroica  chrysoparia]  During 
Construction  and  Operation  of  a  Residential 
Development  on  a  Portion  of  the  98-acre  Lake 
of  the  Woods  Property,  Travis  County,  Texas 
(Luth). 

SUMMARY:  Thomas  Luth  (Applicant)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  TE-029780-0.  The  requested 
permit,  which  is  for  a  period  of  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler. 
The  proposed  take  would  occur  as  a 
result  of  the  construction  and  operation 
of  a  residential  development  on  a 
portion  of  the  98-acre  Lake  of  the  Woods 
Property,  Travis  Comity,  Texas. 

An  Environmental  Assessment/ 
Habitat  Conservation  Plan  (EA/HCP)  for 
the  incidental  take  application  has  been 
prepared.  A  determination  of  jeopardy 
to  the  species  or  a  Finding  of  No 
Significant  Impact  (FONSI)  vdll  not  be 
made  until  at  least  60  days  from  the  date 
of  publication  of  this  notice.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  September  5,  2000. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
virriting  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Scott  Rowln,  U.S.  Fish 
and  Wildlife  Service.  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  niunber 
TE-029780-0  (Luth)  when  submitting 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Rowin  at  the  above  U.S.  Fish  and 
Wildlife  Service  Office,  Austin,  Texas. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Tom  Luth  plans  to 
construct  a  residential  development  on 
89.5  acres  of  the  98-acre  Lake  of  the 
Woods  Property,  Travis  County,  Texas. 
This  action  will  eliminate  89.5  acres 
and  indirectly  impact  32.5  additional 
acres  of  golden-cheeked  warbler  habitat. 
The  applicant  proposes  to  compensate 
for  this  incidental  take  of  the  golden- 
cheeked  warbler  by  purchasing  286.8 
acres  worth  of  participation  certificates 
from  the  Balcones  Canyonlands 
Preserve,  providing  approximate^ 
$1,147,200  to  the  BCP  for  the  specific 
purpose  of  land  acquisition  and 
management  within  golden-cheeked 
warbler  habitat  in  Travis  County,  as 
identified  by  the  Service. 

Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

[FR  Doc.  00-17229  Filed  7-6-00;  8:45  am] 

nUJNG  CODE  4S10-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  Williamson  &  Associates,  to 
commercialize  a  new  marine  induced 
polarization  technology. 

INQUIRIES:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
USGS,  please  contact:  Jeff  Wynn,  U.S. 
Geological  Survey,  954  National  Center, 
Reston.  VA  20192 

supplementary  information:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 
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Dated:  June  21.  2000. 
P.  Patrick  Leahy, 
Chief  Geologist. 
[FR  Doc  00-17215  Filed  7-06-00;  8:45  am] 

BILUNG  CODE  *3\0~YT-4» 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV-910-0777-XQ] 

Call  for  Nomination  for  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  vacancy  on  Resource 
Advisory  Council  and  call  for 
nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  the 
Bureau  of  Land  Management's  (BLM's) 
Sierra  Front-Northwestern  Great  Basin 
Resource  Advisory  Council  (RAC)  in 
Nevada,  to  fill  a  vacancy  on  that  RAC 
for  an  employee  of  the  State  of  Nevada. 
The  RAC  provides  advice  and 
recommendations  to  BLM's 
Winnemucca  and  Carson  City  Field 
Offices  on  land  use  planning  and 
management  of  the  public  lands  within 
their  geographic  areas.  Public 
nominations  will  be  considered  for  45 
days  after  the  publication  date  of  this 
notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  coimcils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  the  interests 
represented  by  the  individuals 
appointed  to  the  RAC  must  be  balanced 
and  representative  of  the  various  issues 
concerned  with  the  management  of 
public  lands. 

These  include  three  categories,  one  of 
which  is  Category  three,  holders  of 
State,  county  or  local  elected  office, 
employees  of  a  State  agency  responsible 
for  management  of  natural  resources, 
academicians  involved  in  natural 
sciences,  representatives  of  Indian 
tribes,  and  the  public-at-large. 

The  employee  of  a  State  agency  whose 
term  has  not  yet  expired  has  resigned 
from  this  RAC,  and  this  notice  is  to 
solicit  nominations  for  a  replacement. 
Nominations  should  be  sent  to  Jo 
Simpson,  Nevada  State  Office,  BLM, 


P.O.  Box  12000,  Reno,  Nevada.  89520- 
0006;  Telephone  (775)  861-6586. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Simpson,  U.S.  Department  of  the 
Interior,  Biyeau  of  Land  Management, 
Office  of  Communications,  P.O.  Box 
12000.  Reno,  Nevada.  89520-0006. 

Dated:  June  20,  2000. 
Robert  E.  Stewart, 

Acting  Chief,  Office  of  Communications. 
[FR  Doc.  00-17135  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4310-44C-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-91 0-00-1 020-PB] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
appendix  1 ,  The  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
August  23-25.  2000,  at  the  Best  Western 
Inn  and  Suites.  3009  West  Highway  66. 
Gallup.  NM  87301. 

There  will  be  an  optional  all  day  a 
field  trip  on  Wednesday,  August  23. 
2000.  Planned  for  the  first  stop  will  be 
the  Pittsburgh  and  Midway  Mine  to 
view  the  mining  process  and 
reclamation/revegetation  of  the  mine 
area.  The  tour  will  proceed  to  the  El 
Malpais  National  Conservation  Area  for 
an  overview  of  the  geology  of  the  area, 
and  a  final  stop  at  the  bat  caves.  The 
optional  tour  will  start  at  the  Best 
Western  Inn  and  Suites  in  Gallup,  NM, 
at  8:30  a.m.  and  return  to  Gallup  by  9 
p.m.  Transportation  will  be  provided  for 
RAC  members.  The  meeting  on 
Thursday.  August  24.  2000,  starts  at 
8:00  a.m.  and  will  end  about  5  p.m.  The 
three  established  RAC  Subcommittees 
may  have  late  afternoon  or  evening 
meetings  on  this  day.  The  exact  time 
and  location  of  the  Subcommittee 
meetings  will  be  established  by  the 
Chairperson  of  each  Subcommittee 
earlier  in  the  day  during  the  RAC 
meeting. 

On  Friday,  August  25,  2000,  the 
meeting  starts  at  8  a.m.  and  will  end 
about  3  p.m.  The  ending  time  of  3  p.m. 
may  be  changed  depending  on  the  work 
remaining  for  the  RAC.  The  draft  agenda 


for  the  RAC  meeting  includes  an 
agreement  on  the  meeting  agenda,  any 
RAC  comments  on  the  draft  minutes  of 
the  last  RAC  meeting  on  June  14 
through  16.  2000.  in  Taos.  NM,  a  check 
in  from  the  RAC  members,  and  the 
following  planned  presentations  that 
also  include  discussions;  a  progress 
report  on  House  Memorial  15.  and  a 
Standards  and  Guidelines  update.  The 
time  from  10  a.m.  until  12  noon  will  be 
taken  up  with  a  review  of  the  Off 
Highway  Vehicle  issue.  There  will  be  a 
discussion  on  a  handout  from  the 
previous  meeting  and  review  of  the 
outcome  of  three  Listening  Meetings  on 
the  topic  being  held  throughout  the 
State  during  July. 

Starting  at  1  p.m.  on  August  24,  2000, 
there  will  be  a  15  minute  Public 
Comment  Period  for  members  of  the 
public  who  are  not  able  to  be  present  for 
the  regular  Public  Comment  Period  on 
Friday,  August  25th,  to  address  the 
RAC.  Following  will  be  presentations  on 
the  Pittsburgh  and  Midway  Coal  Mine, 
which  also  include  discussions.  The 
main  focus  will  be  on  reclamation  and 
revegetation  of  the  mine  areas.  Planned 
presentations  included  will  be 
representatives  from  the  Pittsburgh  and 
Midway  Mine,  the  Navajo  Nation,  the 
State  of  NM,  the  Bureau  of  Land 
Management,  and  a  speaker 
representing  an  environmental  group. 
The  meeting  on  Thursday  will  end 
about  5  p.m.  The  three  established  RAC 
Subcommittees  may  have  late  afternoon 
or  evening  meetings  on  this  day.  The 
exact  time  and  location  of  the 
Subcommittee  meetings  will  be 
established  by  the  Chairperson  of  each 
Subcommittee  earlier  in  the  day  during 
the  RAC  meeting. 

The  meeting  on  Friday,  August  25th 
will  start  at  8  a.m.  with  a  review  of  the 
agenda  thus  far.  At  8:15  a.m.,  BLM  State 
of  the  Field  Office  reports  will  take 
place,  presented  by  the  Field  Office 
managers.  The  regular  Public  Comment 
Period  for  the  Public  to  address  the  RAC 
is  on  the  Friday,  August  25,  2000.  from 
10  a.m.  to  12  noon.  The  RAC  may 
reduce  or  extend  the  end  time  of  12:00 
noon  depending  on  the  number  of 
people  wishing  to  address  the  RAC. 
Anyone  wishing  to  address  the  RAC 
should  be  present  at  the  10  a.m.  starting 
time.  The  length  of  time  available  for 
each  person  to  address  the  RAC  will  be 
established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  agenda  items. 
At  1  p.m.  RAC  Subcommittee  reports 
from  the  Urban  and  Open  Space 
Subcommittee,  the  Roads  and  Trails 
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Subcommittee,  and  the  Oil  and  Gas 
Subcommittee,  are  scheduled.  These 
reports  are  followed  by  RAC  discussions 
and  any  RAC  recommendations, 
development  of  draft  agenda  items  and 
selection  of  a  location  for  the  next  RAC 
meeting,  and  a  RAC  assessment  of  the 
current  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  White,  Nex  Mexico  State  Office, 
Office  of  External  Affairs.  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
R--n2-nn5.  telephone  (.'505)438-7404. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Coimcil's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  [une  29,  2000. 
M  I.Chavez, 
State  Director. 
fFR  Doc.  00-17180  Filed  7-6-00;  8:45  am] 

BILLING  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-020-1010-AA] 

Notice  of  meeting 

agency:  Bureau  of  Land  Management 
(BLM).  Montana,  Billings  and  Miles  City 
Field  Offices,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Montana 
Resource  Advisory  Council  will  have  a 
meeting  on  August  10  at  the  Forsyth 
Country  Club,  Forsyth,  Montana  starting 
at  8:00  a.m.  Primary  agenda  topics 
include  an  update  on  coalbed  methane 
development,  continued  discussion  on 
access,  and  the  status  of  the 
Weatherman  Draw  proposal. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for  11 
a.m.  on  August  10.  The  public  may 
make  oral  statements  before  the  Council 
or  file  written  statements  for  the  Council 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  COt^ACT: 

Marilyn  Krause,  Public  Affairs 
Speciahst,  Miles  City  Field  Office,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  233-2831. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plarming  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  June  27,  2000. 
Timothy  M.  Murphy, 

Miles  City  Field  Manager. 

[FR  Doc.  00-17217  Filed  7-6-00;  8:45  am] 

BILLING  CODE  4310-$S-4> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

tWO-250-00-220-Pa-24  1A] 

Notice  of  Bureau  of  Land  Management 
National  Off-Highway-Vehicle  Strategy 
Request  for  Comment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  Responding  to  an  increasing 
public  interest  in  issues  surrounding  the 
use  of  off-highway-vehicles  (OHVs)  on 
public  lands,  the  Bureau  of  Land 
Management  is  announcing  the  public 
involvement  phase  of  the  National  Off- 
Highway  Vehicle  Strategy,  seeking 
public  comments  on  OHV-related 
issues. 

The  Bureau  of  Land  Management 
(BLM)  is  seeking  ideas  and  solutions 
from  the  public  on  how  best  to  ensure 
that  the  use  of  off-road  vehicles  on 
public  lands  will  be  controlled  and 
directed  so  as  to  protect  the  resources  of 
those  lands.  The  BLM  will  develop  a 
strategy  based  on  public  input  to 
address  land-management  issues 
prompted  bv  the  growing  popularity  of 
OHV  use. 

DATES:  You  should  submit  your 
comments  by  August  31,  2000.  BLM 
will  not  necessarily  consider  comments 
postmarked  or  received  by  messenger  or 
electronic  mail  after  the  above  date  in 
the  decisionmaking  process  on  the  OHV 
strategy. 

addresses:  Mail:  Director  (250),  Bureau 
of  Land  Management,  Administrative 


Record,  Room  204  LS.  1849  C  Streei, 
NW.,  Washington,  DC  20240. 

Personal  or  messenger  delivery:  Room 
204,  1620  L  Street,  NW,  Washington,  DC 
20036. 

Internet  e-mail:  Special  comment  site 
at  www.blm.gov. 

Mailer:  We  will  send  you  an  OHV 
mailer  if  you  contact  the  Bureau  of  Land 
Management  at  1849  C  Street  NW.,  LSB 
406-C,  Washington,  DC  20240.  Attn: 
Correspofidence — WO  615 

Other:  We  will  also  accept  comments 
at  local  or  State  "listening  meetings" 
which  will  be  held  by  BLM  or  BLM 
Resource  Advisory  Councils  (RACs). 

FOR  FURTHER  INFORMATION  CONTACT: 

Rodger  E.  Schmitt,  National  Recreation 
Group  Manager,  Bureau  of  Land 
Management,  Washington,  DC,  at  (202) 

452-7771. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  OHV  strategy  is  to  provide  local 
managers  a  framework  for  addressing 
issues  such  as  current  OHV 
designations,  executive  orders, 
regulations,  trends  in  management  and 
memagement  approaches,  route 
inventory  needs,  resource  issues,  special 
management  and  sensitive  areas  and 
resources,  monitoring,  education,  law 
enforcement,  and  budget. 

BLM  management  of  OHVs  is  guided 
by  Executive  Orders  11644  made  in 
1972  and  11989  made  in  1977.  when 
only  about  five  million  OHVs  were  in 
use  nationally.  Today,  that  number  has 
risen  dramatically.  In  addition, 
technological  advances  now  make  it 
possible  for  these  vehicles  to  travel  over 
lands  that  were  formerly  inaccessible. 
Many  of  BLM's  land  use  plans  do  not 
adequately  address  the  increases  in 
OHV  use.  In  addition,  BLM's  budget- 
*related  resources — including  the 
number  of  recreation  specialists  and  law 
enforcement  personnel — have  not  kept 
pace  with  the  past  decade's  grov^  in 
OHV  use.  These  factors,  plus  litigation 
over  OHV  management  issues,  have 
created  the  need  for  a  national  OHV 
management  strategy'. 

Comments  will  be  collected  through 
August  and  will  be  analyzed  and  used 
to  help  BLM  develop  guidance  for  local 
solutions  by  November  30.  Once  the 
guidance  is  written,  BLM  will 
implement  it  locally  with  the  help  of 
public  and  private  partners  to  achieve 
on-the-ground  goals. 

fack  Peterson, 

Acting  National  Recreation  Group  Manager. 
[FR  Doc.  00-17216  Filed  7-6-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Nationat  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
1,  2000.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  conunents* 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  1849  C  St.  NW.  NC400. 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by  July 
24,  2000. 

Beth  M.  Boland. 

Acting  Keeper  of  the  National  Register. 

CONNECTICUT 
Hartford  County 

Coult,  Abraham.  House.  1695  Hebron  Ave., 

Glastonbury,  00000834 
Hartford  Electric  Light  Company  Maple 

Avenue  Sub-Station,  686  Maple  Ave., 

Hartford,  00000833 

New  Haven  County 

West  Haven  Green  Historic  District.  Roughly 
along  Main  St..  Campbell  St.,  Church  St. 
and  Savin  St.,  West  Haven,  00000832 

NEBRASKA 

Lancaster  County 

Herter  Farmstead,  4949  S  148th,  Walton, 
00000835 

NEW  YORK 

Rensselaer  County 

St.  Mark's  Episcopal  Church,  Main  St., 
Hoosick  Falls.  00000836 

Sullivan  County 

Hankins  Stone  Arch  Bridge.  (Upper  Delaware 
Valley.  New  York  and  Pennsylvania.  MPS) 
Sullivan  Cty.  Rd.  94,  E..  Hankins, 
00000838 

Manny,  Anthony.  House,  (Upper  Delaware 
Valley.  New  York  and  Pennsylvania.  MPS) 
6  Hankins  Rd..  Hankins,  00000840 

Tusten  Stone  Arch  Bridge,  (Upper  Delaware 
Valley.  New  York  and  Pennsylvania.  MPS) 
Tusten  Rd.  at  Ten  Mile  River.  Tusten, 
00000839 

Westchester  County 

Scarsdale  Railroad  Station,  Popham  Rd.  at 
Bronx  River  Pkwy.,  Scarsdale,  00000837 

NORTH  CAROLINA 

Chatham  County 

Siler  City  Commercial  Historic  District, 
Roughly  bounded  by  Second  Ave.,  Birch 
Ave.,  Third  St.  and  Beaver  St.,  Siler  City, 
00000841 


Polk  County 

Railway  Clerks'  Mountain  House,  US  176,  0.6 
mi.  Se  of  jet.  with  Ozone  Rd.,  Saluda, 
00000842 

PENNSYLVANIA 

Berks  County 

Red  Men  Hall,  831-833  Wabiut  St.,  Reading, 
00000843 

Chester  County 

Zook  House.  (West  Whiteland  Township 
MRA)  100  Exton  Sq.,  Exton.  W.  Whiteland, 
00000844 

Dauphin  County 

Star  Bam  Complex,  Nissley  Dr.  at  PA  283, 
Lower  Swatara,  00000845 

Lancaster  County 

New  Holland  Machine  Company,  146  E. 
Franklin  St..  New  Holland,  00000846 

Philadelphia  County 

Bell  Telephone  Company  Building,  1827-35 
Arch  St.,  Philadephia,  00000849 

York  County 

Bixler,  Michael  and  Magdealena  Farmstead, 
400  Mundis  Race  Rd.,  East  Manchester, 
00000850 

Red  Lion  Borough  Historic  District,  Roughly 
bounded  by  Edgewood  Ave.,  Windsor 
Twp.  line,  MD&PA  RR.,  Chestnut  Rd., 
Country  Club  Rd..  and  York  Twp.  line.. 
Red  Line,  00000847 

Sinking  Springs  Farms.  Roughly  bounded  by 
Church  Rd..  Sinking  Springs  Ln..  N.  George 
St.,  Locust  Ln..  Susquehanna  Trail  and  PA 
238.  Manchester.  00000848 

WISCONSIN 

Ozaukee  County 

Bigelow  School.  4228  W.  Bonniwell  Rd., 
Mequon. 00000851 

WYOMING 

Crook  County 

Entrance  Road — Devils  Tower  National 
Monument,  (Devils  Tower  National 
Monument  MPS)  Devils  Tower  National 
Monument.  Devils  Tower,  00000854 

Entrance  Station — Devils  Tower  National 
Monument,  (Devils  Tower  National 
Monument  MPS)  Devils  Tower  National 
Monument.  Devils  Tower,  00000853 

Old  Headquarters  Area  Historic  District. 
(Devils  Tower  National  Monument  MPS) 
Devils  Tower  National  Monument.  Devils 
Tower.  00000852 

Tower  Ladder — Devils  Tower  National 
Monument.  (Devils  Tower  National 
Monument  MPS)  Devils  Tower  National 
Monument.  Devils  Tower.  00000855 

(FR  Doc.  00-17267  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Interim  Surplus  Criteria 

AGENCY;  Bureau  of  Reclamation, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement  and 
public  hearings  for  the  proposed 
adoption  of  Colorado  River  Interim 
Surplus  Criteria:  INT-DES  00-25. 

SUMMARY:  Pursuant  to  Section  102(2){C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
the  Council  on  Environmental  Quality's 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA,  the 
Bureau  of  Reclamation  (Reclamation), 
has  issued  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  the  proposed 
adoption  of  specific  criteria  under 
which  surplus  water  conditions  may  be 
determined  in  the  Lower  Colorado  River 
Basin  during  the  next  15  years. 
Cooperating  agencies  are  the  National 
Park  Service  and  the  International 
Boundary  and  Water  Commission, 
United  States  Section.  Information  on 
public  hearings  may  be  found  below  in 
the  DATES  section. 

ADDRESSES:  Send  comments  on  the  DEIS 
tu  Ms.  jayne  Harkins.  Attention  BCOO- 
4600,  PO  Box  61470,  Boulder  City, 
Nevada,  89006-1470,  or  fax  comments 
to  Ms.  Harkins  at  (702)  293-8042. 
Comments  must  be  received  no  later 
than  September  8,  2000. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  fi-om  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yovu 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

DATES:  Comments  on  this  DEIS  must  be 
received  no  later  than  September  8, 
2000. 

Public  hearings  will  be  held  to  receive 
written  or  verbal  comments  on  the  DEIS 
from  interested  organizations  and 
individuals  on  the  environmental 
impacts  of  the  proposal.  The  hearings 


will  be  held  at  the  following  times  and 
locations: 

•  August  3,  Meeting  Room  1  on  Level 
3,  Terminal  4,  Phoenix  Skj'  Harbor 
International  Airport,  Phoenix, 
Arizona,  7  p.m. 

•  August  8,  Big  Bear  Room.  Doubletree 
Hotel,  222  N.  Vineyard  Ave.,  Ontario, 
CA,  7  p.m. 

•  August  10,  lazz  Room,  Salt  Lake  City 
International  Airport,  765  Terminal 
Drive,  Salt  Lake  City,  Utah,  7  p.m. 

•  August  15,  Comfort  Dental  Conference 
Room,  Las  Vegas  Chamber  of 
Commerce,  3720  Howard  Hughes 
Parkway,  Las  Vegas,  NV,  7  p.m. 

In  addition  to  the  public  hearings,  a 
separate  hydrologic  modeling  meeting 
will  be  held  on  the  same  day  as  the 
public  hearing  in  Las  Vegas,  NV. 
Reclamation  will  provide  detailed 
assumptions  and  respond  to  questions 
regarding  the  model  runs,  use 
schedules,  and  post-processing  analysis 
that  was  completed  for  this  DEIS.  The 
time  and  location  for  this  technical 
meeting  is  as  follows: 

•  August  15,  Comfort  Dental  Conference 
Room,  Las  Vegas  Chamber  of 
Commerce,  3720  Howard  Hughes 
Parkway,  Las  Vegas,  NV,  9  a.m.  to  5 
p.m. 

The  hearings  and  the  hydrologic 
modeling  meeting  will  accommodate 
those  with  hearing  impairments  or  other 
special  requirements  upon  request  by 
calling  lanet  Steele  at  (702)  293-8551  at 
least  48  hours  prior  to  the  hearing. 

The  DEIS  is  available  for  viewing  on 
the  Internet  at  http://www.lc.usbr.gov 
and  http://www.uc.usbr.gov.  Copies  of 
the  DEIS,  in  the  form  of  a  printed 
document  or  on  compact  disk,  are 
available  upon  written  request  to  the 
following  address:  Ms.  Janet  Steele, 
Attention  BCOO-4601,  PO  Box  61470, 
Boulder  City,  Nevada  89006-1470, 
Telephone:  (702)  293-8785,  or  by  fax  at 
(702) 293-8042 

See  SUPPLEMENTARY  INFORMATION 
section  for  a  list  of  libraries  where  the 
DEIS  is  available  for  public  inspection 
and  review. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  iniormaliun.  contact  Ma. 
Jayne  Harkins  at  the  above  address  or 
telephone  Ms.  Harkins  at  (702)  293- 
8785. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  (Secretary) 
currently  manages  the  lower  Colorado 
River  system  in  accordance  with  federal 
law  (including  the  provisions  of  the 
1964  U.S.  Supreme  Court  decree,  as 
supplemented,  in  Arizona  v.  California 
(the  Decree)),  the  Colorado  River  Basin 
Project  Act  of  1968  (CRBPA)  and  Long 


Range  Operating  Criteria  (LROC) 
pursuant  to  the  CRBPA.  Within  this 
legal  framework,  the  Secretary  makes 
aimual  determinations  regarding  the 
availability  of  surplus  water  from  Lake 
Mead  by  considering  various  factors, 
including  the  amount  of  water  in  storage 
and  predictions  for  natural  runoff.  The 
Decree  provides  that  if  there  exists 
sufficient  water  available  in  a  single 
year  for  release  from  Lake  Mead  to 
satisfy  aimual  consmnptive  use  in  the 
states  of  Arizona,  California,  and 
Nevada  in  excess  of  7.5  million-acre 
feet,  such  water  may  be  determined  by 
the  Secretary  to  be  made  available  as 
surplus  water. 

Tne  purpose  of  and  need  for 
establishing  interim  surplus  criteria  is  to 
assist  the  Secretary  in  making  annual 
determinations  of  surplus  conditions, 
and  will  afford  entities  that  have 
contracted  for  surplus  water  a  greater 
degree  of  predictability  with  respect  to 
the  annual  existence  of  surplus  water 
available  for  diversion.  This  greater 
predictability  would  assist  these  entities 
in  the  management  of  their  water 
resources. 

The  DEIS  presents  four  possible 
alternatives  for  implementation,  plus  a 
"No  Action  Alternative."  The  DEIS  does 
not  include  a  preferred  alternative.  The 
interim  surplus  criteria  alternatives 
have  been  formulated  to  be  consistent 
with  applicable  federal  law  and  the 
LROC,  described  above. 

The  four  potential  action  alternatives 
are:  a  "Flood  Control  Alternative," 
which  would  provide  surplus  water 
only  when  flood  control  releases  from 
Lake  Mead  are  needed,  based  on  the 
current  criteria  for  making  such 
releases;  the  "Six  States  Alternative" 
and  "California  Alternative,"  both  of 
which  specify  various  Lake  Mead  water 
surface  elevations  to  be  used  as 
"triggers"  to  indicate  when  surplus 
conditions  exist;  and  the  "Shortage 
Protection  Alternative,"  which  would 
permit  surplus  conditions  to  be 
determined  above  a  specific  elevation 
positioned  to  ensure  enough  water 
remains  in  Lake  Mead  to  provide  a  one- 
year  water  supply  to  Arizona, 
California,  Nevada,  and  Mexico,  and  to 
protect  against  dropping  the  lake's  water 
level  below  a  specified  elevation. 

Libraries  Where  the  Draft  EIS  is 
Available  for  Public  Inspection  and 
Review: 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C  Street,  NW, 
Washington,  DC  20240. 

•  Lower  Colorado  Regional  Office,  PO 
Box  61470,  Boulder  City,  Nevada 
89006-1470. 

•  Phoenix  Area  Office,  Concorde 
Commerce  Center,  2222  West  Dunlap 


Ave.,  Suite  100,  Phoenix,  Arizona 

85069-1169. 

Yuma  Area  Office,  7301  Calle  Aqua 

Salada,  Yuma,  Arizona.  85366-7504. 

Upper  Colorado  Regional  Office,  125 

South  State  St.,  Room  6107.  Salt  Lake 

City,  Utah  84138-1102. 

Boulder  City  Librar>%  813  Arizona, 

Boulder  City,  NV  89005.  Henderson 

District  Public  Library,  280  South 

Water  St.,  Henderson,  NV  89015. 

Los  Angeles  Central  Library,  630  W 

5th  St.  Los  Angeles,  CA  90071. 

San  Diego  Central  Library,  820  E  St., 

San  Diego.  CA  92101. 

Salt  Lake  City  Public  Library,  209  E 

500  S.,  Sah  Lake  City,  UT  84111. 

Albuquerque  Public  Library,  501 

Copper  Ave.  NW,  Albuquerque,  NM 

87102. 

Denver  Public  Library,  10  W  14th 

Ave.  Pkvkry,  Denver,  CO  80204. 

Laramie  County  Library,  2800  Central 

Ave.,  Cheyenne,  WY  82001. 

Phoenix  Public  Library  (Burton  Barr 

Central),  1221  N.  Central  Ave.,  AZ 

85004. 

Government  Referenqe  Library,  City 

Hall,  9th  Floor,  Tucson,  AZ  85701. 

Mohave  County  Library,  1170 

Hancock  Rd.,  Bullhead  City,  AZ 

86442. 

San  Bernardino  Coimty  Library,  1111 

Bailey  Ave.,  Needles,  CA  92363. 

Lake  Havasu  City  Library,  1787 

McCulloch  Blvd.  North,  Lake  Havasu 

City,  AZ,  86403. 

Parker  Public  Library,  1001  South 

Navajo  Ave.,  Parker,  AZ  85344. 

Palo  Verde  Valley  Library.  125  W. 

Chanslor  Way,  Blythe,  CA  92225. 

Yuma  County  Library,  350  S.  3rd 

Ave.,  Yuma,  AZ  85364. 

Dated:  June  30,  2000. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance,  Department  of  the  Interior. 
[FR  Doc.  00-17194  Filed  7-6-00;  8:45  ami 
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investigations  and  scheduling  of 
preliminary  phase  investigations. 
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summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-872-883  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Austria,  Belarus, 
China,  Indonesia,  Japan,  Korea,  Latvia, 
Moldova,  Poland,  Russia,  Ukraine,  and 
Venezuela  of  certain  steel  concrete 
reinforcing  bars,  provided  for  in 
subheading  7214.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  August  14,  2000.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  August 
21,  2000. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  June  28,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Clark  (202-205-3195).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to 
petitions  filed  on  June  28,  2000,  by  the 
Rebar  Trade  Action  Coalition  (RTAC) 


(Washington,  DC)  and  its  individual 
members.' 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPl)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  ulider 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  July  19, 
2000,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Jeff  Clark  (202-205-3195)  not 
later  than  July  17.  2000,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 


'  The  members  of  RTAC  are  AraeriSteel  (Tampa, 
FL);  Auburn  Steel  Co.,  Inc.  (Auburn,  NY); 
Birmingham  Steel  Corp.  (Birmingham,  AL);  Border 
Steel,  Inc.  (El  Paso.  TX);  Marion  Steel  Company 
(Marion,  OH);  Riverview  Steel  (Glassport.  PA); 
Nucor  Steel  (Darlington.  SC);  and  CMC  Steel  Group 
(Seguin,  TX).  Auburn  Steel  Co.,  Inc.,  is  not  a 
petitioner  with  respect  to  Indonesia  and  Japan. 


testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
July  24,  2000,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document   ^ 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 
Issued:  July  3.  2000. 
Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  00-17261  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  In  Accordance  With  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
ActC'CERCLA") 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  38  Fed.  Reg. 
19029,  and  42  U.S.C.  §  9622(d).  notice  is 
hereby  given  that  on  June  26.  2000.  a 
proposed  Settlement  Agreement  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia 
in  Mobil  Oil  Corporation  v.  United 
States,  Civil  Action  No.  99-1467-A.  The 
proposed  Settlement  Agreement  settles 
all  CERCLA  contribution  claims 
asserted  by  Mobil  Oil  Corporation 
("Mobil")  against  the  United  States,  as 
well  as  certain  CERCLA  claims  by  the 
United  States  against  Mobil.  These 


Federal  Register  '  Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


42031 


claims  relate  to  response  actions 
undertaken  at  certain  portions  of  the 
Stibnite  Mining  Area  ("Stibnite  Area") 
in  Valley  County,  Idaho. 

After  carr\'ing  out  certain  response 
actions  pursuant  to  an  Administrative 
Order  on  Consent  between  the  U.S. 
Environmental  Protection  Agency 
("EPA")  and  the  U.S.  Department  of 
Agriculture,  Forest  Service  ("FS"),  and 
Mobil,  Mobil  sued  the  United  States  in 
the  United  States  District  Court  for  the 
Eastern  District  of  Virginia  pursuant  to 
Sections  107(a)(2)  and  113(fl,  (g)  (2)  of 
CERCLA,  42  U.S.C.  9607(a)(2)  and 
9613(0,  (g)(2),  alleging  that  the  United 
States,  on  behalf  of  certain  Federal 
Agencies,  is  liable  as  an  owner  and 
operator  for  a  portion  of  the  necessary 
costs  of  response  that  Mobil  has 
incurred  in  connection  with  the  Stibnite 
Area.  Pursuant  to  the  Settlement 
.■\greement.  Mobil  will  pay  $264,000 
into  the  EPA  Hazardous  Substances 
Superfund  to  reimburse  a  portion  of  the 
response  costs  incurred  by  the  United 
States,  and  the  United  States  will  pay 
Mobil  $1.55  million,  to  reimburse  Mobil 
for  a  portion  of  the  costs  Mobil  has 
incurred  in  carrying  out  response 
actions  in  the  Stibnite  Area. 

Under  the  Settlement  Agreement,  the 
United  States  covenants  not  to  sue 
Mobil  pursuant  to  Sections  106,  107(a) 
and  113  of  CERCLA,  42  U.S.C.  9606, 
9607(a),  and  9613  for  certain  response 
costs  or  for  the  performance  certain 
response  actions  for  certain  discrete 
portions  areas  of  the  Stibnite  Area.  This 
covenant  not  to  sue  expressly  does  not 
include:  (1)  Claims  based  on  Mobil's 
failure  to  meet  a  requirement  of  the 
Agreement;  (2)  liability  arising  from 
disposal,  release,  or  threat  of  release  of 
hazardous  substances  outside  of  the 
Site;  (3)  liability  for  future  disposal  of 
hazardous  substances  at  the  Site,  other 
than  as  ordered  by  EPA;  (4)  liability  for 
natural  resources  damages,  and  for  the 
costs  of  any  natural  resource  damage 
assessments;  (5)  criminal  liability;  and 
(6)  liability,  not  to  exceed  $1.1  million, 
for  the  costs  of  future  response  actions, 
including  constructing  an  impermeable 
cap.  at  a  portion  of  the  Stibnite  Area. 

Mobil  covenants  not  to  sue  the  United 
States  for:  (1)  Anv  claim  for 
reimbursement  from  the  EPA  Hazardous 
Substance  Superfund  [see  26  U.S.C. 
9507);  (2)  any  other  costs,  damages, 
attorneys  fees,  or  claims  arising  out  of 
response  activities  at  the  site;  (3)  any 
claim  under  Sections  107  and  113  of 
CERCLA.  42  U.S.C.  9607  and  9613. 
relating  to  the  Site,  except  claims  for 
natural  resources  damages  and  for  the 
costs  of  any  natural  resource  damage 
assessments:  and  (4)  any  claim 
regarding  Mobil's  costs  incurred  in 


implementing  the  work  required  under 
the  VCO. 

Under  the  Settlement  Agreement, 
Mobil  and  the  Settling  Federal  Agencies 
are  entitled  to  protection  from 
contribution  actions  or  claims,  to  the 
extent  provided  by  Sections  113(f)(2) 
and  122(h)(4)  of  CERCLA,  42  U.S.C. 
9613(f)(2)  and  9622(h)(4),  as  to  past 
response  costs  incurred  by  the  United 
States,  all  response  actions  taken  and  to 
be  taken  by  or  at  the  direction  of  the 
United  States,  and  all  response  costs 
incurred  and  to  be  incmred  by  the 
United  States  in  cormection  with  the 
areas  addressed  in  the  Settlement. 

The  Department  of  Justice  will  receive 
written  comments  by  mail  relating  to 
the  proposed  Settlement  Agreement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  Mobil  Oil 
Corporation  v.  United  States,  DOJ.  Ref. 
No.  90-11-6-05768. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  1435  N.  Orchard  Street,  Second 
Floor,  Boise,  Idaho  83706,  208-378- 
5746. 

A  copy  of  the  Settlement  Agreement 
and  exhibits  (if  requested)  may  also  be 
obtained  by  mail  from:  Allison  Booker. 
U.S.  Department  of  Justice, 
Environmental  Defense  Section, 
Envirormient  and  Natural  Resources 
Division,  P.O.  Box  23986,  Washington, 
D.C. 20026-3986. 


Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-17219  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  30,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 


obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096  ext.  159  or 
by  E-mail  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA.  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
{(202)  219-5096  ext.  151  or  by  E-Mail  to 
King-Darrin@dol  .go  v) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA.  MSHA.  OSHA,  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  ((202)  395-7316),  by  August  7, 
2000. 

The  OMB  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accairacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Underground  Retorts. 

Type  of  Review:  Extension. 

OMB  Number:  1219-0096. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Number  of  Annual  Responses:  1. 

Estimated  Time  Per  Response:  160 
hoiu«. 

Total  Burden  Hours:  160. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Prior  to  ignition  of 
underground  retorts,  mine  operators 
must  submit  a  written  plan  containing 
site-specific  safeguards  and  safety 
procedures  for  the  underground  areas  of 
the  mine  affected  by  the  retorts.  MSHA 
uses  this  information  to  ensure  that  safe 
practices  are  followed,  and  to  determine 
that  the  procediues  and  safeguards  used 
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protect  the  safety  of  all  persons  in  the 
mine  during  ignition  and  operation  of  a 
retort. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Product  Testing  by  Applicant  or 
Third  Party. 

Type  of  Review:  Extension. 

OMB  Number:  1219-0100. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  244. 

Number  of  Annual  Responses:  307. 

Estimated  Time  Per  Response:  4  hours 
(weighted  average). 

Total  Burden  Hours:  565. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $42,243. 

Description:  To  prevent  fire  and 
explosion  hazards  in  underground 


mines,  manufacturers  of  certain 
products  are  required  to  submit  to 
MSHA  applications  for  product 
approval.  Certain  records  and  reports 
are  required  to  assure  continued 
product  quality. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Safety  Standards  for  Roof  Bolts 
in  Metal  and  Noiunetal  Mines  and 
Underground  Coal  Mines. 

Type  of  Review:  Extension. 

OMB  Number:  1219-0121. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,203. 

Number  of  Annual  Responses:  8,616. 

Estimated  Time  Per  Response:  3 
minutes. 

Total  Burden  Hours:  431. 

Total  Annualized  capital/startup 
costs:  $0. 


Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Mine  operators  are 
required  to  obtain  certification  from  the 
manufactiurer  that  roof  and  rock  bolts 
cmd  accessories  are  manufactured  and 
tested  in  accordance  with  applicable 
American  Society  for  Testing  and 
Materials  (ASTM)  specifications  and 
make  the  certification  available  to  an 
authorized  representative  of  the 
Secretary. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Employment  Service  Reporting 
System. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

OMB  Number:  1205-0240. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 


ETA  form 

Total  respond- 
ents 

Frequency 

Total  re- 
sponses 

Average  min- 
utes per  re- 
sponse 

Estimated  total 
burden  hours 

Uses  Report  9002A-C 

54 
54 
54 
54 
1,600 

Quarterly  

Quarterly  

Quarterty  

Quarterly  

Quarterly  

216 
216 
216 
216 
6,400 

840 
50 
50 
60 
50 

3,024 
180 
180 

VETS  200A  ^ 

VETS  200B  

VETS  300  

216 

Management  Report 

5,333 

Totals  

1,654 

7,264 

210 

8  933 

Total  annualized  capital/startup 
costs:  $16,000. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Employment  Service 
Program  Reporting  System  will  provide 
data  on  State  public  employment 
service  agency  program  activity  and 
expenditures  for  use  at  the  Federal  level 
by  the  U.S.  Employment  Service  and  the 
Veterans'  Employment  and  Training 
Service  in  program  administration  and 
to  provide  reports  to  the  Congress,  state 
and  local  elected  officials,  and  the 
general  public. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-17234  Filed  7-6-00;  8:45  am) 
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DfcPARTMEN'  OP  LABOR 

Employ ment  Standards 
Administration,  Wage  and  Hour 

Division 

Minimum  Wages  tor  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fi-inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 


appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
proceduire  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediu-es  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 


lafed  total 
len  hours 

3,024 
180 
180 
218 

5,333 

8,933 
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their  date  of  notice  in  the  Ftdcral 

NJOOOOOS  (Feb.  11,  2000) 

PAOOOOll  (Feb.  11,2000) 

Register,  or  on  the  date  written  notice 

NJ000007  (Feb.  11,2000) 

PA000014  (Feb.  11,2000) 

IS  received  by  the  agency,  whichever  is   - 

NI000009  (Feb.  11,2000) 

PAodboie  (Feb.  11.2000) 

earher.  These  decisions  are  to  be  used 

New  York: 

PA000017  (Feb.  11,  2000) 

in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 

NY000002  (Feb.  11,2000) 
NY000003  (Feb.  11,2000) 
NY000004  (Feb.  11.2000) 

PA000018  (Feb.  11,2000) 
PA000020  (Feb.  11.2000) 
PA000038  (Feb.  11,  2000) 

applicable  decision,  together  with  any 

NY000005  (Feb.  11,2000) 

PA000042  (Feb.  11,  2000) 

modifications  issued,  must  be  made  a 

NY000006  (Feb.  11,2000) 

Virginia: 

part  of  every  contract  for  performance  of 

NY000007  (Feb.  11,2000) 

VAO0OO25  (Feb.  11,2000) 

the  described  work  within  the 

NY000008  (Feb.  11,2000) 

VA000078  (Feb.  11.2000) 

geographic  area  indicated  as  required  by 

NYOOOOIO  (Feb.  11,2000) 

VA000079  (Feb.  11,2000) 

an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 

NYOOOOll  (Feb.  11,2000) 
NY000012  (Feb.  11,2000) 
NY000013  (Feb.  11,2000) 
NY000014  (Feb.  11,2000) 

Volume  III 

Florida: 

FL000009  (Feb.  11.  2000) 

published  herein,  and  which  are 

NY000015  (Feb.  11,2000) 

FL000013  (Feb.  11.2000) 

contained  in  the  Government  Printing 

NYOOOOIO  (Feb.  11,2000) 

FL000015  (Feb.  11,2000) 

Office  (GPO)  document  entitled 

NY000017  (Feb.  11,2000) 

FL000017(Feb.  11,  2000) 

"General  Wage  Determinations  Issued 

NY000018  (Feb.  11,2000) 

FL000049  (Feb.  11.  2000) 

Under  The  Davis-Bacon  And  Related 

NY000019  (Feb.  11,2000) 

FL000053  (Feb.  11,  2000) 

Acts,"  shall  be  the  minimum  paid  by 

NY000020  (Feb.  11,  2000) 

FL000055  (Feb.  11.2000) 

'                                                                r              J 

contractors  and  subcontractors  to 

NY000021  (Feb.  11,  2000) 

Georgia: 

laborers  and  mechanics. 
1         Any  person,  organization,  or 

NY000022  (Feb.  11,2000) 
NY000025  (Feb.  11,2000) 

GA000004  (Feb.  11,  2000) 
GA000022  (Feb.  11,200) 

1 

NY000031  (Feb.  11,2000) 

GA000032  (Feb.  11,200) 

'     governmental  agency  having  an  interest 

NY000032  (Feb.  11,2000) 

GA000033  (Feb.  11,200) 

in  the  rates  determined  as  prevailing  is 

NY000033  (Feb.  11,2000) 

GA000053  (Feb.  11.200) 

encouraged  to  submit  wage  rate  and 

NY000034  (Feb.  11,2000) 

GA000073  (Feb.  11,200) 

fringe  benefit  information  for 

NY000036  (Feb.  11,2000) 

GA000086  (Feb.  11,200) 

consideration  by  the  Department. 

NY000037  (Feb.  11,  2000) 

GA000087  (Feb.  11,200) 

Further  information  and  self- 

NY000038  (Feb.  11,2000) 

GA000088  (Feb.  11,200) 

explanatory  forms  for  the  purpose  of 

NY000039  (Feb.  11,2000) 

GA000089  (Feb.  11,200) 

submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 

NY000040  (Feb.  11,2000) 
NY000041  (Feb.  11,2000) 
NY000042  (Feb.  11,  2000) 
NY000043  (Feb.  11,2000) 

Kentucky: 

KYOOOOOl  (Feb.  11,  2000) 
KY000002  (Feb,  11.2000) 
KY 000003  (Feb.  n,  2000) 

Wage  and  Hour  Division,  Division  of 

NY000044  (Feb.  11,2000) 

KY000004  (Feb.  11,  2000) 

Wage  Determinations,  200  Constitution 

NY000045  (Feb.  11,2000) 

KY000007  (Feb.  11,2000) 

Avenue,  NW.,  Room  S-3014, 

NY000046  (Feb.  11,2000) 

KY000025  (Feb.  11,2000) 

Washington,  DC  20210. 

NY000047  (Feb.  11.2000) 
NY000048  (Feb.  11,2000) 

KY000027  (Feb.  11,2000) 
KY000028  (Feb.  11,  2000) 

\Iodifi(  ations  to  Genera!  Wage 

NY000050  (Feb.  11,  2000) 

KY000029  (Feb.  11.2000) 

Determination  Decisions 

NY000051  (Feb.  11,  2000) 

KY000035  (Feb.  11,2000) 

The  number  of  decisions  listed  in  the 

NY 000060  (Feb.  11,  2000) 

i/o/ii/Tip  n/ 

Government  Printing  Office  document 
entitled  "General  Wage  Determinations 

NY000066  (Feb.  11,2000) 
NY000067  (Feb.  11,2000) 
NY000072  (Feb.  11,  2000) 

w  L/ J  Li iltC  I  w 

Illinois: 

ILOOOOOl  (Feb.  11,2000) 

Issued  Under  the  Davis-Bacon  and 

NY000074  (Feb.  11,2000) 

IL000002  (Feb.  11,2000) 

Related  Acts  '  being  modified  are  listed 

NY000075  (Feb.  11,2000) 

IL000003  (Feb.  11,2000) 

by  Volume  and  State.  Dates  of 

NY000076  (Feb.  11,2000) 

IL000006  (Feb.  11,  2000) 

publication  in  the  Federal  Register  are 

NY 000077  (Feb.  11,2000) 

IL000007  (Feb.  11,2000) 

in  parentheses  following  the  decisions 

NY000078  (Feb.  11,2000) 

IL000008  (Feb.  11.  2000) 

being  modified. 

NY000079  (Feb.  11,  2000) 

IL000009  (Feb.  11,2000) 

Vermont 

ILOOOOIO  (Feb.  11,2000) 

Volume  I 

VT000013  (Feb.  11,  2000) 

ILOOOOll  (Feb.  11,2000) 

Connecticut: 

IL000012  (Feb.  11,2000) 

CTOOOOOl  (Feb.  11,  2000) 

Volume  II 

IL000013  (Feb.  11,2000) 

CT000002  (Feb.  11.2000) 

District  of  Columbia: 

IL000014  (Feb.  11,2000) 

CT000003  (Feb.  11,2000) 

DCOOOOOl  (Feb.  11,2000) 

IL000015  (Feb.  11,  2000) 

CT000004  (Feb.  11,2000) 

DC000003  (Feb.  11,  2000) 

ILOOO023  (Feb.  11,2000) 

CT000005  (Feb.  11,2000) 

Maryland: 

IL000026  (Feb.  11,2000) 

Massachusetts: 

NffiOOOOOl  (Feb.  11,  2000) 

IL000035  (Feb.  11,  2000) 

MAOOOOOl  (Feb.  11,  2000) 

MD000009  (Feb.  11,  2000) 

IL000038  (Feb.  11,2000) 

MA000002  (Feb.  11,  2000) 

MDOOOOll  (Feb.  11,  2000) 

IL000039  (Feb.  11,2000) 

MA000007  (Feb.  11,  2000) 

MD000012  (Feb.  11,  2000) 

IL000053  (Feb.  11,2000) 

MA000018  (Feb.  11,  2000) 

MD000021  (Feb.  11,2000) 

IL000054  (Feb.  11,2000) 

New  Hampshire: 

MD000035  (Feb.  11.  2000) 

ILO00055  (Feb.  11,  2000) 

NHOOOOOl  (Feb.  11,2000) 

MD000037  (Feb.  11,  2000) 

IL000056  (Feb.  11,2000) 

NH000002  (Feb.  11,2000) 

MD000042  (Feb.  11.  2000) 

IL000057  (Feb.  11,2000) 

'          NH000003  (Feb.  11,  2000) 

MD000054  (Feb.  11,  2000) 

IL000065  (Feb.  11,  2000) 

NH000007  (Feb.  11,2000) 

MD000056  (Feb.  11,2000) 

Indiana: 

New  Jersey: 

MD000057  (Feb.  11,  2000) 

INOOOOOl  (Feb.  11,2000) 

NJ000002  (Feb.  11.2000) 

MD000058  (Feb.  11,  2000) 

IN000002  (Feb.  11.2000) 

-     • 

NJ000003  (Feb.  11.2000) 

Pennsylvania: 

IN000003  (Feb.  11,  2000) 

NJ000004  (Feb.  11,  2000) 

PA000002  (Feb.  11,  2000) 

IN000004  (Feb.  11,  2000) 
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IN000005  (Feb. 

IN000006  (Feb. 

IN000007  (Feb. 

INOOOOIO  (Feb. 

IN000016  (Feb, 

IN000017  (Feb. 

IN000018  (Feb. 

IN000020  (Feb. 

IN000021  (Feb. 

IN00O023  (Feb. 

IN000024  (Feb. 

IN000047  (Feb. 

IN000048  (Feb. 

IN000049  (Feb. 
Michigan: 

MIOOOOOl  (Feb. 

MI000002  (Feb. 

MI000003  (Feb. 

MI000004  (Feb. 

MI000005  (Feb. 

MI000007  (Feb. 

M1000008  (Feb. 

MI000015  (Feb. 

MI000017  (Feb. 

MI000019  (Feb. 
Minnesota: 

MNOOOOOl  (Feb 

MN000007  (Feb 

MN000008  (Feb 

MN000015  (Feb 

MN000027  (Feb 

MN000058  (Feb 

MN000059  (Feb 

MN000061  (Efib 
Ohio: 

OHOOOOOl  (Feb. 

OH000002  (Feb. 

OH000003  (Feb. 

OH000008  (Feb. 

OH000013(Feb. 

OH000014  (Feb. 

OH000018  (Feb. 

OH000023  (Feb. 

OH000024  (Feb. 

OH000026  (Feb. 

OH000027  (Feb. 

OH000028  (Feb. 

OH000029  (Feb. 

OH000032  (Feb. 

OH000034  (Feb. 

OH000035  (Feb. 

OH000036  (Feb. 
Wisconsin: 

WIOOOOOl  (Feb. 

WI000004  (Feb. 

WI000005  (Feb. 

WI000009  (Feb. 


11.  2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 

11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,  2000) 
11,2000) 

.  11,2000) 
.  11,2000) 
.  11,2000) 
.  11,2000) 
.  11,2000) 
.11,  2000) 
.  11,2000) 
.  11.2000) 

11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 

11,  2000) 
11,  2000) 
11,2000) 
11,  2000] 


Volume  V 

Iowa: 
IA000002 
IA000004 
1A000016 

Kansas; 
KS000007 
KS000008 
KS000009 
KS000012 
KS000013 
KS000015 
KS000016 
KS000018 
KS000019 
KS000022 
KS000069 
KS000070 


(Feb.  11, 
(Feb.  11, 
(Feb.  11, 

(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 


2000) 
2000) 
2000) 

2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


Nebraska: 

NE000003  (Feb.  11,  2000) 

NE000004  (Feb.  11,  2000) 

NE000009  (Feb.  11,  2000) 

NEOOOOIO  (Feb.  11,  2000) 

NEOOOOll  (Feb.  11,  2000) 
Texas: 

TX000007  (Feb.  11,  2000} 

TX000018  (Feb.  11,  2000) 

TX000033  (Feb.  11.  2000) 

TX000034  (Feb.  11,  2000) 

TX000037  (Feb.  11,  2000) 

TX000060  (Feb.  11,  2000) 

Volume  VI 

Alaslca: 

AKOOOOOl  (Feb.  11,  2000) 

AK000002  (Feb.  11,  2000) 

AK000006  (Feb.  11,  2000) 
Idaho: 

IDOOOOOl  (Feb.  11,  2000) 

ID000002  (Feb.  11,  2000) 
North  Dakota: 

ND000004  (Feb.  11,  2000) 

ND000034  (Feb.  11,  2000) 
Oregon: 

OROOOOOl  (Feb.  11,  2000) 

OR000004  (Feb.  11,  2000) 

OR000017  (Feb.  11,  2000) 
Washington: 

WAOOOOOl  (Feb.  11,  2000) 

WA000002  (Feb.  11,  2000) 

WA000003  (Feb.  11,  2000) 

WA000004  (Feb.  11,  2000) 

WA000005  (Feb.  11.  2000) 

WA000007  (Feb.  11.  2000) 

WA000008  (Feb.  11,  2000) 

WAOOOOll  (Feb.  11,  2000) 

WA000023  (Feb.  11,  2000) 

Volume  VII 

Hawaii: 

HlOOOOOl  (Feb.  11.  2000) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 


State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  This  29th  Day 
of  June  2000. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  00-17022  Filed  7-6-00;  8:45  am] 

BILUNO  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  1218-0176(2000)] 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations:  29 
CFR  Part  1904  Recording  and 
Reporting  Occupational  Injuries  and 
Illnesses  (1218-0176) 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  Occupational 
Safety  and  Health  Administration 
(OSHA)  is  soliciting  comments 
concerning  the  proposed  extension  of 
approval  for  the  ciurent  paperwork 
requirements  of  29  CPR  part  1904, 
Recording  and  Reporting  Occupational 
Injuries  and  Illnesses  (less  1904.8, 
Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents).  The  Agency 
is  in  the  process  of  revising  these 
recordkeeping  requirements  and  expects 
to  implement  a  revised  injury  and 
illness  recordkeeping  system.  If  the 
Agency  is  unable  to  implement  the 
revised  system  in  January,  2001,  it  will 
need  to  continue  the  current  injury  and 
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illness  recordkeeping  system.  For  this 
reason,  OSHA  will  request  OMB 
reauthorization  of  the  existing  Part  1904 
under  the  PRA,  and  is  asking  for  public 
comment  on  burden  estimates,  practical 
utility,  and  other  paperwork  issues 
concerning  OSHA's  existing 
recordkeeping  requirements. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
2000.  Written  comments  should: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  1218-0176  (2000),  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210,  telephone:  (202) 
693-2350.  Written  comments  limited  to 
10  pages  or  less  in  length  may  be 
transmitted  by  facsimile  to  (202)  693- 
1648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Schmidt,  Utiice  of  Statistics, 
Directorate  of  Information  Technology, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
I      Labor,  Room  N3507,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
telephone:  (202)  693-1886.  Copies  of 
the  referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Dave  Schmidt  at  (202)  693- 
1886  or  Todd  Owen  at  (202)  693-2444. 
For  electronic  copies  of  this  information 
collection  request,  contact  OSHA's  Web 
Page  on  the  Internet  at  http:// 
www  ni;ha-slr  gov  'DriS  'Info_coll.html. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Occupational  Safety  and  Health 
Act  (OSH  Act)  and  29  CFR  part  1904 
prescribe  that  certain  employers 


maintain  records  of  job  related  injuries 
and  illnesses.  The  injury  and  illness 
records  are  intended  to  have  multiple 
purposes.  One  purpose  is  to  provide 
data  needed  by  OSHA  to  carry  out 
enforcement  and  intervention  activities 
to  provide  workers  a  safe  and  healthy 
work  envirorunent.  The  data  are  also 
needed  by  the  Bureau  of  Labor  Statistics 
to  report  on  the  number  and  rate  of 
occupational  injuries  and  illnesses  in 
the  country. 

The  data  also  provide  to  employers 
and  employees  information  about  the 
kinds  of  injuries  and  illnesses  occurring 
in  the  workplace  and  their  related 
hazards.  Increased  employer  awareness 
should  result  in  the  identification  and 
voluntary  correction  of  hazardous 
workplace  conditions.  Likewise, 
employees  who  are  provided 
information  on  injuries  and  illnesses 
will  be  more  likely  to  follow  safe  work 
practices  and  report  workplace  hazards. 
Such  increased  awareness  would 
generally  raise  the  overall  level  of  safety 
and  health  in  the  workplace. 

OSHA  currently  has  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  information  collection 
requirements  contained  in  29  CFR  part 
1904.  That  approval  will  expire  on 
December  31,  2000,  unless  OSHA 
applies  for  an  extension  of  the  OMB 
approval.  This  notice  initiates  the 
process  of  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 
This  notice  also  solicits  public  comment 
on  OSHA's  existing  paperwork  burden 
estimates  from  those  interested  parties 
and  seeks  public  response  to  several 
questions  related  to  the  development  of 
OSHA's  estimation.  Interested  parties 
are  requested  to  review  OSHA's 
estimates,  which  are  based  upon  the 
most  current  data  available,  and  to 
comment  on  their  accuracy  or 
appropriateness  in  today's  workplace 
situation. 

29  CFR  1904.8,  Reporting  of  Fatality 
or  Multiple  Hospitalization  Incidents 
(OMB  control  number  1218-0007)  is 
under  a  separate  Information  Collection 
Request  (ICR)  package. 

II.  Current  Actions 

This  notice  request  public  comment 
on  an  extension  of  the  current  OMB 
approval  of  the  paperwork  requirements 
in  28  CFR  part  1904,  Recording  and 
Reporting  Occupational  Injuries  and 
Illnesses. 

T}j>e  of  Review:  Extension  of 
currently  approved  collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Recording  and  Reporting 
Occupational  Injuries  and  Illnesses. 


OMB  Number:  1218-0176. 

Agency  Number:  ICR  1218-0176 
(2000). 

Frequency:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit;  Farms;  Not-for-profit  institutions; 
State  and  Local  Government. 

Cite/Reference/Form/etc:  29  CFR  part 
1904;  OSHA  No.  200;  OSHA  No.  101. 

Number  of  Respondents:  1,395,516. 

Estimated  Time  Per  Respondent: 
1,395,516. 

Total  Burden  Hours:  2,070,008  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  July  3,  2000. 
Charles  N.  leffress. 

Assistant  Secretary  for  Occupational  Safety 

and  Health. 

[FR  Doc.  00-17266  Filed  7-6-00;  8:45  am) 

BILUNG  CODE  4510-26-41 


DEPARTMENT  OF  LABOR 

Occupationa  Safety  and  Health 
Administration 

[DocKet  No.  lCR-99-12] 

Agency  information  Collection 
Activities  Announcement  of  OMB 

Approval 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

action:  Notice  of  approval. 

SUMMARY:  The  Occupational  Safety  and 
Heedth  Administration  (OSHA) 
announces  that  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  Information  Collection 
Request  for  the  Hazard  Coimnunication 
Standard  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
provides  the  OMB  approval  number  and 
expiration  date  for  this  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen.  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3627,  200  Constitution 
Avenue  NW,  Washington,  DC  20210, 
telephone  (202)  693-2444. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  11, 1999  (64 
FR  43737),  the  Agency  aimoimced  its 
request  to  OMB  to  renew  its  current 
approval  for  29  CFR  1910.1200;  29  CFR 
1915.1200,  29  CFR  1917.28,  CFR 
1918.90,  29  CFR  1926.1200,  and  29  CFR 
1928.21  the  Hazard  Communication 
Standard  for  the  general,  shipyard 
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employment,  marine-terminal, 
longshoring,  construction,  and 
agriculture  industries.  Consistent  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  0MB  renewed 
its  approval  of  the  Information 
Collection  Request  for  this  Standard 
(0MB  Control  Number  1218-0072).  This 
approval  expires  February  28,  2002. 
Under  5  CFR  1320.5(b),  and  Agency 
cannot  conduct,  sponsor,  or  require  a 
response  to  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  DC  on  June  30, 
2000. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  00-17263  Filed  7-6-00;  8:45  am) 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  1218-0085  (2000)] 

Agency  Information  Collection 
Activities;  Announce.Tient  of  0MB 
Approval 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  approval. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  that  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  Information  Collection 
Request  for  the  13  Carcinogens  Standard 
under  the  Paperwork  Reduction  Act  of 
1995.  This  document  provides  the  OMB 
approval  number  and  expiration  date  for 
this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  . 
Labor,  Room  N-3627,  200  Constitution 
Avenue  NW,  Washington,  DC  20210, 
telephone  (202)  693—2444. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  ut  Nuvember  10,  1999 
(64  FR  61369).  the  Agency  announced 
its  request  to  OMB  to  renew  its  current 
approval  for  29  CFR  1910.1003,  29  CFR 
1915.1003,  and  29  CFR  1926.1103,  the 


13  Carcinogens  Standard  for  the  general, 
shipyard-employment,  and  construction 
industries,  respectively.  Consistent  with 
the  Papei-work  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  OMB  renewed 
its  approval  of  the  Information 
Collection  Request  for  this  Standard 
(OMB  Control  Number  1218-0085).  This 
approval  expires  March  31,  2003.  Under 
5  CFR  1320.5(b),  an  Agency  cannot 
conduct,  sponsor,  or  require  a  person  to 
respond  to  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  DC  on  June  30, 
2000. 
Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor 

[FR  Doc.  00-17264  Filed  7-6-00;  8:45  am) 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
Administration 

[Docket  No.  ICR  1218-0128  (2000)] 

Agency  Information  Collection 
Activities   Announcement  of  OMB 
Approval 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  approval. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  that  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  Information  Collection 
Request  for  the  Coke  Oven  Emissions 
Standard  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
provides  the  OMB  approval  number  and 
expiration  date  for  this  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue  NW,  Washington,  DC  20210, 
telephone  (202)  693-2444. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25,  2000  (65 
FR  3977),  the  Agency  announced  its 
request  to  OMB  to  renew  its  current 
approval  for  29  CFR  1910.  1029,  the 
Coke  Oven  Emissions  Standard. 


Consistent  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OMB  renewed  its  approval  of  the 
Information  Collection  Request  for  this 
Standard  (OMB  Control  Number  1218- 
0128).  This  approval  expires  May  31, 
2003.  Under  5  CFR  1320.5(b).  an  Agency 
cannot  conduct,  sponsor,  or  require  a 
response  to  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  DC  on  July  3,  2000. 
Charles  N.  Jef&ess, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  00-17265  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4510-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317.  50-318   72-8: 
Renewed  License  No  DPR-53;  Renewed 
License  No.  DPR-69;  and  License  No  SNM- 
2505] 

In  the  Matter  of  Baltimore  Gas  and 
Electric  Company  (Calvert  Cliffs 
Nuclear  Power  Plant,  Units  1  and  2, 
and  Calvert  Cliffs  Independent  Spent 
Fuel  Storage  Installation;  Order 
Approving  Transfer  of  Licenses  and 
Conforming  Amendments 

1 

Baltimore  Gas  and  Electric  Company 
(BGE  or  the  licensee)  is  the  holder  of 
Renewed  Facilitv  Operating  Licenses 
Nos.  DPR-53  and  DPR-69,  which 
authorize  operation  of  Calvert  Cliffs 
Nuclear  Power  Plant,  Units  1  and  2 
(CCNPP  or  Calvert  Cliffs),  and  Materials 
License  No.  SNM-2505,  which 
authorizes  operation  of  the  Calvert  Cliffs 
Independent  Spent  Fuel  Storage 
Installation  (Calvert  Cliffs  ISFSI).  The 
facilities  are  located  at  the  licensee's  site 
in  Calvert  County,  Maryland.  The 
operating  licenses  authorize  BGE  to 
possess,  use,  and  operate  Calvert  Cliffs. 
The  materials  license  authorizes  BGE  to 
receive,  possess,  transfer  and  store 
power  reactor  spent  fuel  at  the  Calvert 
Cliffs  ISFSI. 

n 

By  application  dated  February  29, 
2000,  as  supplemented  April  7,  April 
27,  May  2,  May  19,  and  June  20,  2000 
(collectively,  the  application),  BGE 
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requested  that  the  Commission  consent 
to  certain  proposed  hcense  transfers  that 
would  be  necessary  in  connection  with 
the  corporate  restructuring  of  BGE  in 
accordance  with  Maryland's  Electric 
Customer  Choice  and  Competition  Act 
of  1999.  Under  this  restructuring, 
Constellation  Energy  Group.  Inc. 
("Constellation  Energy"),  the  parent  of 
BGE,  has  formed  a  wholly  owned 
subsidiary.  Constellation  Nuclear 
Group,  LLC  ("CN").  BGE  proposes  to 
transfer  ownership  of  and  the  licenses 
for  CCNPP  and  the  ISFSI  to  a  subsidiary 
of  BGE,  Calvert  Cliffs  Nuclear  Power 
Plant,  Inc.  ("Company").  BGE  will  then 
transfer  the  ownership  of  Company  to 
Constellation  Energy,  which  in  turn  will 
transfer  the  ownership  of  Company  to 
CN.  The  result  will  be  that  CN,  as 
owned  by  Constellation  Energy  will 
own  Company,  which  will  be  the  owner 
and  licensee  of  CCNPP  and  the  ISFSL 
No  physical  changes  to  the  facilities  or 
operational  changes  were  proposed  in 
the  application. 

Approval  of  the  transfer  of  the  facility 
operating  licenses  and  conforming 
license  amendments  was  requested  by 
BGE  pursuant  to  10  CFR  50.80  and 
50.90,  and  approval  of  the  transfer  of  the 
materials  license  and  conforming 
amendment  was  requested  by  BGE 
pursuant  to  10  CFR  72.50  and  72.56. 
Notice  of  the  request  for  approval  and 
an  opportunity  for  a  hearing  was 
published  in  the  Federal  Register  on 
May  4,  2000  (65  FR  25963).  No  hearing 
reqviests  or  written  comments  were 
received. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  In  addition, 
pursuant  to  10  CFR  72.50,  no  license 
shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Commission 
gives  its  consent  in  writing.  After 
reviewing  the  information  in  the 
application  from  BGE  and  other 
information  before  the  Commission  and 
relying  upon  the  representations  and 
agreements  contained  in  the 
application,  the  NRC  staff  has 
determined  that  Company  is  qualified  to 
be  the  holder  of  the  licenses  and  that  the 
transfer  of  the  licenses  to  Company  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below. 
The  NRC  staff  has  further  found  that  (1) 
The  application  for  the  proposed  license 
amendments  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 


and  the  Commission's  rules  and 
regulations  set  forth  in  10  CFR  Chapter 
1;  (2)  the  facilities  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act,  and  the  rules  and 
regulations  of  the  Commission;  (3)  there 
is  reasonable  assiu-ance  that  the 
activities  authorized  by  the  proposed 
license  amendments  can  be  conducted 
without  endangering  the  health  and 
safety  of  the  public  and  that  such 
activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  (4)  the  issuance  of  the 
proposed  license  amendments  will  not 
be  inimical  to  the  coimnon  defense  and 
security  or  the  health  and  safety  of  the 
public;  and  (5)  the  issuance  of  the 
proposed  amendments  vdll  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations,  and  all 
applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  by  a  safety  evaluation  dated 
June  30,  2000. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201(i),  and  2234,  and 
10  CFR  50.80  and  10  CFR  72.50,  if  is 
hereby  ordered  that  the  transfer  of  the 
licenses,  as  described  herein,  to 
Company  is  approved,  subject  to  the 
following  conditions: 

(1)  Company  shall,  prior  to 
completion  of  the  subject  transfers, 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  satisfactory 
documentary  evidence  that  Company 
has  obtained  the  appropriate  amount  of 
insurance  required  of  licensees  under  10 
CFR  part  140  of  the  Commission's 
regulations. 

(2)  If  the  transfer  of  the  licenses  is  not 
completed  by  July  1,  2001,  this  Order 
shall  become  null  and  void,  provided, 
however,  upon  written  application  and 
for  good  cause  showm,  such  date  may  in 
writing  be  extended. 

(3)  Tne  decommissioning  trust 
agreement  for  Calvert  Cliffs  and  the 
ISFSI,  at  the  time  the  license  transfers 
are  effected  and  thereafter,  is  subject  to 
the  following: 

(a)  The  decommissioning  trust 
agreement  must  be  in  a  form  acceptable 
to  the  NRC. 

(b)  With  respect  to  the 
decommissioning  trust  funds, 
investments  in  the  securities  or  other 
obligations  of  Constellation  Energy  or  its 
affiliates,  successors,  or  assigns  shall  be 
prohibited.  Except  for  investments  tied 
to  market  indexes  or  other  non-nuclear- 
sector  mutual  funds,  investments  in  any 
entity  owming  one  or  more  nuclear 
power  plants  are  prohibited. 


(c)  The  decommissioning  trust 
agreement  must  provide  that  no 
disbvusements  or  payments  from  the 
trusts  shall  be  made  by  the  trustee 
xmless  the  trustee  has  first  given  the 
NRC  30-days  prior  written  notice  of 
payment.  The  decommissioning  trust 
agreement  shall  further  contain  a 
provision  that  no  disbursements  or 
payments  fitim  the  trusts  shall  be  made 
if  Uie  trustee  receives  prior  written 
notice  of  objection  from  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 

(d)  The  decommissioning  trust 
agreement  must  provide  that  the 
agreement  cannot  be  amended  in  any 
material  respect  without  30-days  prior 
written  notification  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 

(e)  The  appropriate  section  of  the 
decommissioning  trust  agreement  shall 
state  that  the  trustee,  investment 
advisor,  or  anyone  else  directing  the 
investments  made  in  the  trusts  shall 
adhere  to  a  "prudent  investor"  standard, 
as  specified  in  18  CFR  35.32(a)(3)  of  the 
Federal  Energy  Regulatory 
Commission's  regulations. 

(4)  Company  shall  provide 
decommissioning  funding  assurance,  to 
be  held  in  decommissioning  trusts  for 
Calvert  Cliffs  upon  the  transfer  of  the 
licenses  to  Company,  in  an  amount 
equal  to  or  greater  than  the  balance  in 
the  Calvert  Cliffs  decommissioning 
trusts  immediately  prior  to  the  transfer. 
In  addition.  Company  shall  ensure  that 
all  contractual  arrangements  referred  to 
in  the  application  to  obtain  necessary 
decommissioning  funds  for  Calvert 
Cliffs  through  a  non-bypassable  charge 
are  executed  and  will  be  maintained 
until  the  decommissioning  trusts  are 
fully  funded,  or  shall  ensure  that  other 
mechanisms  that  provide  equivalent 
assurance  of  decommissioning  funding 
in  accordance  with  the  Commission's 
regulations  are  maintained. 

(5)  Company  shall  take  all  necessary 
steps  to  ensure  that  the 
decommissioning  trusts  are  maintained 
in  accordance  with  the  application,  the 
requirements  of  this  Order,  and  the 
related  safety  evaluation. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b),  license 
amendments  that  make  changes,  as 
indicated  in  Enclosiue  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  licenses  to  reflect  the  subject  license 
transfers  are  approved.  The 
amendments  shall  be  issued  with  this 
Order  and  shall  be  made  effective  at  the 
time  the  proposed  license  transfers  are 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  initial  application  dated 
February  29,  2000,  supplements  dated 
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April  7,  April  27,  May  2,  May  19,  and 
June  20,  2000,  and  the  safety  evaluation 
dated  June  30,  2000,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Roy  P.  Zimmerman, 

Acting  Director.  Office  of  Nuclear  Reactor 

Regulation. 

William  F.  Kane, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc:.  00-17206  Filed  7-6-00;  8:45  am) 

BILUNG  CODE  7S9(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company, 
Millstone  Nuclear  Power  Station,  Unit 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  10  CFR  140.11 
regarding  financial  protection 
requirements  for  Facility  Operating 
License  No.  DPR-21,  issued  to 
Northeast  Nuclear  Energy  Company  (the 
licensee),  for  the  Millstone  Nuclear 
Power  Station,  Unit  1,  a  permanently 
shutdown  nuclear  reactor  facility 
located  in  Waterford.  Connecticut. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  140.11(a)(4)  regarding  secondary 
financial  protection,  due  to  the 
permanently  shutdown  and  defueled 
status  of  the  Millstone  Nuclear  Power 
Station,  Unit  1. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  28, 1999,  as 
supplemented  by  letter  dated  March  2, 
2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  licensee's  required 
insurance  coverage  significantly  exceeds 
the  potential  cost  consequences  of 
radiological  incidents  possible  at  a 
permanently  shutdown  and  defueled 
nuclear  power  plant  with  spent  fuel  that 


will  have  cooled  since  the  plant  ceased 
operations  on  November  4,  1995. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  exemption  from  10  CFR 
140.11(a)(4)  is  an  administrative  action 
and  will  not  have  any  environmental 
impact.  Millstone  Nuclear  Power 
Station,  Unit  1  permanently  ceased 
operations  on  November  4,  1995,  and 
completed  the  transfer  of  all  reactor  fuel 
to  the  spent  fuel  pool  shortly  afterwards. 
The  licensee  maintains  and  operates  the 
unit  in  a  configuration  necessary  to 
support  the  safe  storage  of  spent  fuel 
and  to  comply  with  the  facility 
operating  license  and  NRC's  rules  and 
regulations. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Millstone  Nuclear 
Power  Station,  Unit  1. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  June  2,  2000,  the  staff  consulted  with 
the  State  of  Connecticut  official,  Mr. 
Michael  Firsick  of  the  Department  of 


Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  envirormiental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
envirormiental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  28,  1999,  as 
supplemented  by  letter  dated  March  2, 
2000,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http:www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  |.  Wrona, 

Project  Manager,  Decommissioning  Section. 
Project  Directorate  IV  &■  Decommissioningr 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-17205  Filed  7-6-00;  8:45  am] 

BILLING  CODE  759<M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No 
24548, 812-10706] 

Van  Kampen  Funds  Inc.  and  Van 
Kampen  Focus  Portfolios:  Notice  of 
Application 

)une  29,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  "SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A),  (B)  and  (C)  of  the  Act  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  17(a)  of 
the  Act. 


SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  permit 
certain  registered  unit  investment  trusts 
to  acquire  shares  of  registered 
management  investment  companies  and 
unit  investment  trusts  both  within  and 
outside  the  same  group  of  investment 
companies. 
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FILING  DATES:  The  application  was  filed 
on  June  17,  1997,  and  amended  on  April 

12,  2000.  and  Mav  22.  2000 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  24,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  N  VV  .  Washington,  D.C. 
20549-0609  Applicants.  One  Parkview 
Plaza.  Oakbrook  Terrace.  IL  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W  Mundt.  Branch  Chief,  and 
Nadva  B.  Ro\tblat.  .Assistant  Director,  at 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549-0102.  (202)  942-8090. 

.Applicants'  Representations 

1.  The  V'an  Kampen  Focus  Portfolios 
("Trust  ")  and  its  series  ("Trust  Series") 
are  unit  investment  trusts  registered 
under  the  Act  and  sponsored  by  Van 
Kampen  Funds  Inc.  ("Sponsor").  The 
Sponsor,  a  Delaware  corporation,  is  an 
indirect  subsidiary  of  Morgan  Stanley 
Dean  Witter  &  Co. 

2.  .Applicants  request  relief  to  permit 
the  Trust  Series  to  invest  in  (a) 
registered  investment  companies  that 
are  part  of  the  same  "group  of 
investment  companies' '  (as  that  term  is 
defined  in  section  12(d)(1)(G)  of  the  Act) 
as  the  Trust  (".Affiliated  Funds"),  and 
(b)  registered  investment  companies  that 
are  not  part  of  the  same  group  of 
investment  companies  as  the  Trust 
("Unaffiliated  Funds."  together  with  the 
.Affiliated  Funds,  the  "Funds").  The 
Unaffiliated  Funds  may  include  unit 
investment  trusts  ("Unaffiliated 
Underlying  Trusts")  and  open-end  or 
closed-end  management  investment 
companies  ("Unaffiliated  Underlying 
Funds").  Certain  of  the  Unaffiliated 


Underlying  Trusts  or  Unaffiliated 
Underlying  Funds  may  be  "exchanged- 
traded  funds"  that  are  registered  under 
the  Act  as  unit  investment  trusts  or 
open-end  management  investment 
companies  and  have  received  exemptive 
relief  to  sell  their  shares  on  a  securities 
exchange  at  negotiated  prices. 
Applicants  request  that  the  relief  also 
apply  to  future  Trust  Series  and  unit 
investment  trusts  registered  under  the 
Act  and  sponsored  by  the  Sponsor  that 
invest  in  the  Funds.  ^ 

3.  Applicants  state  that  the  requested 
relief  will  benefit  unitholders  by 
providing  investors  with  a 
professionally  selected,  diversified 
portfolio  of  investment  company  shares 
through  a  single  investment  vehicle. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(lj 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  another  investment  company  if 
the  sale  will  cause  the  acquiring 
company  to  own  more  than  3%  of  the 
acquired  company's  voting  stock,  or  if 
the  sale  will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally.  Section  12(d)(1)(C)  prohibits 
an  investment  company,  other 
investment  companies  having  the  same 
investment  adviser,  and  companies 
controlled  by  such  investment 
companies,  from  acquiring  more  than 
10%  of  the  outstanding  voting  stock  of 

a  registered  closed-end  management 
investment  company. 

2.  Section  12(d)(1)(G)  provides,  in 
relevant  part,  that  section  12(d)(1)  will 
not  apply  to  securities  of  a  registered 
open-end  investment  company  or  unit 
investment  trust  acquired  by  a 
registered  unit  investment  trust  if  the 
acquired  company  and  the  acquiring 
company  are  part  of  the  same  group  of 
investment  companies,  provided  that 
certain  other  requirements  contained  in 
section  12(d)(1)(G)  are  met.  Applicants 


'  All  investment  companies  that  currently  intend 
to  rely  on  the  requested  order  are  named  as 
applicants.  Any  other  investment  comfany  that 
relies  on  the  order  in  the  future  will  comply  with 
the  terms  and  conditions  of  the  application. 


state  that  they  may  not  rely  on  section 
12(d)(1)(G)  because  a  Trust  Series  will 
invest  in  Unaffiliated  Fimds  in  addition 
to  Affiliated  Funds. 

3.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Conunission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  imder 
section  12(d){l)(J)  to  permit  a  Trust 
Series  to  acquire  shares  of  a  Fund  and 
to  permit  a  Fund  to  sell  shares  to  a  Trust 
Series  beyond  the  limits  set  forth  in 
section  12(d)(1)(A).  (B).  and  (C). 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  section 
12(d)(1)(A).  (B),  and  (C),  which  include 
concerns  about  imdue  influence  by  a 
fund  or  funds  over  imderlying  funds, 
excessive  layering  of  fees,  and  overly 
complex  fund  structtu-es.  Accordingly, 
applicants  beUeve  that  the  requested 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

5.  AppUcants  state  that  the  proposed 
arrangement  will  not  result  in  imdue 
influence  by  a  Trust  Series  or  its 
affiliates  over  Funds.  To  limit  the 
control  that  a  Trust  Series  may  have 
over  an  Unaffiliated  Fimd.  applicants 
propose  a  condition  prohibiting  the 
Sponsors,  the  Trust  Series,  and  certain 
affiliate  (individually  or  in  the 
aggregate)  from  controlling  an 
Unaffiliated  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  To  limit 
further  the  potential  for  undue  influence 
over  Unaffiliated  Funds,  applicants 
propose  conditions  2  through  6.  stated 
below,  to  preclude  a  Trust  Series  and  its 
affiliated  entities  from  taking  advantage 
of  an  Unaffiliated  Fimd  with  respect  to 
transactions  between  the  entities  and  to 
ensiu*  that  transactions  will  be  on  an 
arm's  length  basis. 

6.  As  an  additional  assurance  that  an 
Unaffiliated  Fund  imderstands  the 
implications  of  an  investment  by  a  Trust 
Series  under  the  requested  order,  a 
Trust  Series  and  Unaffiliated  Fund  will 
execute  an  agreement  prior  to  the 
investment  stating  that  the  Unaffiliated 
Fund  understands  the  terms  and 
conditions  of  the  order  and  agrees  to 
fulfill  its  responsibilities  under  the 
order.  AppUcants  note  that  an 
Unaffiliated  Ftmd  may  choose  to  reject 
an  investment  from  the  Trust  Series. 

7.  Applicants  do  not  believe  that  the 
proposed  arrangement  will  involve 
excessive  layering  of  fees.  Applicants 
state  that  a  condition  to  the  order  would 
provide  that  the  aggregate  sales  charges, 
distribution-related  fees  and/or  service 
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fees  of  a  Trust  Series  and  any  Fund  in 
which  it  invests  will  not  exceed  the 
limits  set  forth  in  rule  2830  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD  Conduct  Rules").  In  addition, 
the  trustee  to  a  Trust  Series  ("Trustee") 
will  waive  or  offset  fees  otherwise 
payable  by  the  Trust  Series  in  an 
amount  at  least  equal  to  any 
compensation  (including  fees  paid 
pursuant  to  a  plan  adopted  by  an 
Unaffiliated  Underlying  Fund  imder 
rule  12b-l  under  the  Act  ("12b-l 
Fees"))  received  by  the  Sponsor  or 
Trustee,  or  an  affiliated  person  of  the 
sponsor  or  Trustee,  from  an  Unaffiliated 
Fund  in  connection  with  the  investment 
by  a  Trust  Series  in  the  Unaffiliated 
Fund. 

8.  Applicants  state  that  the  proposed 
arrangement  will  not  create  an  overly 
complex  fund  structure.  Applicants  note 
that  a  Fund  will  be  prohibited  ft-om 
acquiring  securities  of  any  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A). 
Applicants  also  represent  that  a  Trust 
Series'  prospectus  and  sales  literature 
will  contain  concise,  "plain  English" 
disclosure  designed  to  inform  investors 
of  the  unique  characteristics  of  the  trust 
of  funds  structiu-e,  including,  but  not 
limited  to,  its  expense  structure  and  the 
additional  expenses  of  investing  in 
Funds. 

B.  Section  1 7(a) 

1 .  Section  1 7(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person:  (b)  any  person  55%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  the  other  person. 

2.  Applicants  state  that  a  Trust  Series 
and  Affiliated  Funds  might  be  deemed 
to  be  under  the  common  control  of  the 
Sponsor  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Sponsor.  Applicants  also  state 
that  a  Trust  Series  and  a  Fund  might 
become  affiliated  persons  if  the  Trust 
Series  acquires  more  than  5%  of  the 
Fund's  outstanding  voting  securities.  In 
light  of  these  possible  affiliations, 
section  17(a)  could  prevent  a  Fund  from 


selling  shares  to  and  redeeming  shares 
from  a  Trust  Series. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise     », 
prohibited  by  section  17(a)  if  it  finds 
that  (a)  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policies  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  piuposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  1 7(a) 
and  6(c)  of  the  Act.  Applicants  state  that 
the  terms  of  the  arrangement  are  fair  cind 
reasonable  and  do  not  involve 
overreaching.  Applicants  note  that  the 
consideration  paid  for  the  sale  and 
redemption  of  shares  of  the  Funds  will 
be  based  on  the  net  asset  values  of  the 
Funds.  Applicants  state  that  the 
proposed  arrangement  will  be  consistent 
with  the  policies  of  each  Trust  Series,  as 
set  forth  in  each  Trust  Series' 
registration  statement,  and  with  the 
general  purposes  of  the  Act. 

Applicant's  Conditions 

Applicants  agree  that  the  requested 
order  will  be  subjected  to  the  following 
conditions: 

1 .  (a)  The  Sponsor,  (h)  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Sponsor,  and 
(c)  any  investment  company  and  any 
issuer  that  would  be  an  investment 
company  but  for  section  3(c)(1)  or    - 
section  3(c)(7)  of  the  Act  sponsored  or 
advised  by  the  Sponsor  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Sponsor 
(collectively,  the  "Group")  will  not 
control  (individually  or  in  the  aggregate) 
an  Unaffiliated  Fund  within  the 
meaning  of  section  2(a)(9)  of  the  Act.  Lf, 
as  a  result  of  a  decrease  in  the 
outstanding  voting  securities  of  an 
Unaffiliated  Fund,  the  Group,  in  the 
aggregate,  becomes  a  holder  of  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Unaffiliated  Fund,  the 
Group  will  vote  its  shares  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fund's 
shares. 


T.  A  Trust  Series  and  its  Sponsor, 
promoter,  and  principal  undenvriter, 
and  any  person  controlling,  controlled 
by,  or  under  common  control  with  any 
of  those  entities  (each  a  "Trust  Series 
Affiliate")  will  not  cause  any  existing  or 
potential  investment  by  the  Trust  Series 
in  shares  of  an  Unaffiliated  Fund  to 
influence  the  terms  of  any  services  or 
transactions  between  the  Trust  Series  or 
a  Trust  Series  Affiliate  and  the 
Unaffiliated  Fund  or  its  investment 
adviser,  sponsor,  promoter,  and 
principal  underwriter,  and  any  person 
controlling,  controlled  by,  or  under 
common  control  with  any  of  those 
entities. 

3.  Once  em  investment  by  a  Trust 
Series  in  the  securities  of  an 
Unaffiliated  Underlying  Fund  exceeds 
the  limits  of  section  12(d)(l)(A)(i)  of  the 
Act,  the  board  of  directors  of  the 
Unaffiliated  Underlying  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  determine  that  any 
consideration  paid  by  the  Unaffiliated 
Underlying  Fund  to  a  Trust  Series  or  a 
Trust  Series  Affiliate  in  connection  with 
any  services  or  transactions:  (a)  Is  fair 
and  reasonable  in  relation  to  the  nature 
and  quality  of  the  services  and  benefits 
received  by  the  Unaffiliated  Underlying 
Fund;  (b)  is  within  the  range  of 
consideration  that  the  Unaffiliated 
Underlying  Fund  would  be  required  to 
pay  to  another  unaffiliated  entity  in 
connection  with  the  same  services  or 
transactions;  and  (c)  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned. 

4.  No  Trust  Series  or  Trust  Series 
Affiliate  will  cause  an  Underlying  Fund 
to  purchase  a  security  from  anv 
underwriting  or  selling  syndicate  in 
which  a  principal  underwriter  is  the 
Sponsor  or  a  person  of  which  the 
Sponsor  is  an  affiliated  person  (each  an 
"Underwriting  Affiliate").  An  offering 
during  the  existence  of  an  underwriting 
or  selling  syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
is  considered  an  "Affiliated 
Underwriting." 

5.  The  board  of  directors  of  an 
Unaffiliated  Underlying  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  adopt  procedures 
reasonably  designed  to  monitor  any 
purchases  by  the  Unaffiliated 
Underlying  Fund  of  securities  in 
Affiliated  Underwritings  once  an 
investment  by  a  Trust  Series  in  the 
securities  of  the  Unaffiliated  Underlying 
Fund  exceeds  the  limits  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
purchases  made  directly  from  an 
Underwriting  Affiliate.  The  board  of 
directors  will  review  these  purchases 
periodically,  but  no  less  frequently  than 


Federal  Register   Vol.  65,  No.  131 /Friday,  July  7,  2000/Notices 


42041 


emnually,  to  determine  whether  the 
purchases  were  influenced  by  the 
investment  by  the  Trust  Series  in  shares 
of  the  Unaffiliated  Underlying  Fund. 
The  board  of  directors  will  consider, 
among  other  things,  (a)  whether  the 
purchases  were  consistent  with  the 
investment  objectives  and  policies  of 
the  Unaffiliated  Underlying  Fund;  (b) 
how  the  performance  of  securities 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparable  securities  purchased  during 
a  comparable  period  of  time  in 
underwritings  other  than  Affiliated 
UnderwTitings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (c) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated 
Underlying  Fund  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  from  Underwriting 
Affiliates  have  changed  significantly 
from  prior  years.  The  board  of  directors 
shall  take  any  appropriate  actions  based 
on  its  review,  including,'if  appropriate, 
the  institution  of  procedures  designed  to 
assure  that  purchases  of  securities  from 
Affiliated  Underwritings  are  in  the  best 
interests  of  shareholders. 

6.  An  Unaffiliated  Underlying  Fund 
shall  maintain  and  preserve 
permanently  in  an  easily  accessible 
place  a  written  copy  of  the  procedures 
described  in  the  preceding  condition, 
and  any  modifications,  and  shall 
maintain  and  preserve  for  a  period  not 
less  than  6  years  from  the  end  of  the 
fiscal  year  in  which  any  purchase  from 
an  Affiliated  Underwriting  occurred,  the 
first  2  years  in  an  easily  accessible 
place,  a  written  record  of  each  purchase 
made  once  an  investment  by  a  Trust 
Series  in  the  securities  of  an 
Unaffiliated  Underlying  Fund  exceeded 
the  limits  of  section  12(d)(l)(A)(i)  of  the 
Act,  setting  forth  from  whom  the 
securities  were  acquired,  the  identity  of 
the  underwriting  syndicate's  members, 
the  terms  of  the  piuchase,  and  the 
information  or  materials  upon  which 
the  board's  determinations  were  made. 

7.  Prior  to  an  investment  in  an 
Underlying  Fund  in  excess  of  the  limit 
in  section  12(dKl)(A){i),  the  Trust  Series 
and  the  Underlying  Fund  will  execute 
an  agreement  stating,  without 
limitation,  that  the  Underlying  Fund 
understands  the  terms  and  conditions  of 
the  order  and  agrees  to  fulfill  its 
responsibilities  under  the  order.  At  the 
time  of  its  investment  in  shares  of  an 
Unaffiliated  Fund  in  excess  of  the  limit 
in  section  12(d)(l)(A)(i),  a  Trust  Series 
will  notify  the  Unaffiliated  Fund  of  the 
investment.  At  such  time,  the  Trust 
Series  also  will  transmit  to  the 
Unaffiliated  Fund  a  list  of  the  names  of 
each  Trust  Series  Affiliate  and 


Undenvriting  Affiliate.  The  Trust  Series 
will  notify  the  Underlying  Fund  of  any 
changes  to  the  list  as  soon  as  reasonably 
practicable  after  a  chemge  occurs.  The 
Underlying  Fimd  and  the  Trust  Series 
will  maintain  and  preserve  a  copy  of  the 
order,  the  agreement,  and  the  list  with 
any  updated  information  for  a  period 
not  less  than  6  years  ft-om  the  end  of  the 
fiscal  year  in  which  any  investment 
occurred,  the  first  2  years  in  an  easily 
accessible  place. 

8.  The  Trustee  will  waive  or  offset 
fees  otherwise  payable  by  a  Trust  Series 
in  an  amount  at  least  equal  to  any 
compensation  (including  12b-l  Fees) 
received  by  the  Sponsor  or  Trustee,  or 
an  affiliated  person  of  the  Sponsor  or 
Trustee,  from  an  Unaffiliated  Fund  in 
connection  with  the  investment  by  a 
Trust  Series  in  the  Unaffiliated  Fund. 

9.  Any  sales  charges,  distribution- 
related  fees  and/or  service  fees  charged 
with  respect  to  units  of  a  Trust  Series, 
when  aggregated  with  any  sales  charges, 
distribution-related  fees  and/or  service 
fees  paid  by  the  Trust  Series  with 
respect  to  its  acquisition,  holding,  or 
disposition  of  shares  of  a  Fund,  will  not 
exceed  the  limits  set  forth  in  rule  2830 
of  the  NASD  Conduct  Rules. 

10.  No  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-17143  Filed  7-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^2988;  File  No.  SR-BSE- 

00-05] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No  i  by 
the  Boston  Stock  Exchange.  Inc. 
Relating  to  Index  Fund  Shares 

June  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act",i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  May  9, 
2000,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 


II  below,  which  Items  have  been 
prepared  by  the  Exchange.  Amendment 
No.  1  was  filed  on  June  12,  2000. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
approve  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
listing  standards  and  trading  rules  for 
Index  Fund  Shares,  including  generic 
listing  standards  which  would  permit 
the  Exchange  to  trade,  either  by  listing 
or  pursuant  to  unlisted  trading 
privileges  ("UTP"),  series  of  Index  Fund 
Shares  piu-suant  to  Rule  19b-4{e)  under 
the  Act.-'  Once  these  listing  standards 
are  approved,  the  Exchange  intends  to 
trade  SPDRs  and  iShares  MSCI  s 
pursuant  to  unlisted  trading  privileges. 
Below  is  the  text  of  the  proposed  rule 
change.  New  language  is  italicized. 
*        *        *        *        * 

Chapter  XIV-B 

Index  Fund  Shares 

Applicability 

Section  1.  (a)  This  Chapter  is 
applicable  only  to  Index  Fund  Shares. 
Except  to  the  extent  inconsistent  with 
this  Chapter,  or  unless  the  context 
context  otherwise  requires,  the 
provisions  of  the  Constitution  and  all 
other  rules  and  policies  of  the  Exchange 
shall  be  applicable  to  the  trading  on  the 
Exchange  of  Index  Fund  Shares.  Index 
Fund  Shares  are  included  within  the 
definition  of  "security"  or  "securities" 
as  such  terms  are  used  in  the 
Constitution  and  Rules  of  the  Exchange. 

Definitions 

Section  2.  The  following  terms  shall 
have  the  meanings  specified  herein: 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


^  In  Amendment  No.  1,  which  has  been 
incorporated  into  the  proposed  rule  change,  the 
Exchange  made  certain  typographical  corrections, 
modified  several  aspects  of  the  proposed  rule  text, 
lind  replaced  references  to  "World  Equity 
Benchmark  Shares"  ("WEBS")  with  references  to 
"Morgan  Stanley  Capital  International  Index 
Funds"  ("iShares  MSC3  Index  Funds"  or  "iShares 
MSQ").  See  Letter  from  Esher  M.  Radovsky. 
Listings  Analyst,  BSE.  to  Andrew  Shipe.  Attorney, 
Division  of  Market  Regulation  ("Division").  SEC. 
dated  lune  9.  2000  ("Amendment  No.  1"). 

*  15  U.S.C.  78s(b). 

5  The  BSE  represents  that  the  American  Stock 
Exchange  LLC  ("AMEX")  has  renamed  all  Index 
Shares  based  in  individual  foreign  countries  from 
"World  Equity  Benchmark  Shares"  to  "Morgan 
Stanley  Capital  International  Index  Funds" 
("iShares  MSCI  Index  Funds"  or  "iShares  MSCI"). 
This  proposal  extends  only  to  those  iShares  MSQ 
that  were  formerly  termed  "WEBs."  The  BSE 
represents  that  there  has  been  no  substantive 
change  to  this  product.  See  Amendment  No.  1, 
supra,  note  3. 
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(a)  The  term  "Index  Fund  Share" 
means  a  security  (i)  that  is  issued  by  an 
open-end  management  investment 
company  based  on  a  portfolio  of  stocks 
that  seeks  to  provide  investment  results 
that  correspond  generally  to  the  price 
and  yield  performance  of  a  specified 
foreign  or  domestic  stock  index;  (ii)  that 
is  issued  by  such  an  open-end 
management  investment  company  in  a 
specified  aggregate  minimum  number  in 
return  for  a  deposit  of  specified 
numbers  of  shares  of  stock  and/or  a 
cash  amount  with  a  value  equal  to  the 
next  determined  net  asset  value;  and 
(Hi)  that,  when  aggregated  in  the  same 
specified  minimum  number,  may  be 
redeemed  at  a  holder's  request  by  such 
open-end  investment  company  which 
will  pay  to  the  redeeming  holder  the 
stock  and/or  cash  with  a  value  equal  to 
the  next  determined  net  asset  value. 

(h)  The  term  "Reporting  Authority" 
with  respect  to  a  particular  series  of 
Index  Fund  Shares  means  the 
Exchange,  or  an  institution  or  reporting 
service  designated  by  the  Exchange,  as 
the  official  source  for  calculating  and 
reporting  information  relating  to  such 
series,  including,  but  not  limited  to,  any 
current  index  or  portfolio  value;  the 
current  value  of  the  portfolio  of  any 
securities  required  to  be  deposited  in 
connection  with  issuance  of  Index  Fund 
Shares;  the  amount  of  any  dividend 
equivalent  payment  or  cash  distribution 
to  holders  of  Index  Fund  Shares,  net 
asset  value,  or  other  information 
relating  to  the  issuance,  redemption  or 
trading  or  Index  Fund  Shares.  Nothing 
in  this  section  shall  imply  that  an 
institution  or  reporting  service  that  is 
the  source  for  calculating  and  reporting 
information  relating  to  Index  Fund 
Shares  must  be  designated  by  the 
Exchange,  the  term  "Reporting 
Authority"  shall  not  refer  to  an 
institution  or  reporting  service  not  so 
designated. 

Disclosure 

Section  3.  The  Exchange  requires  that 
members  and  member  organizations 
provide  to  all  purchasers  of  newly 
issued  Index  Fund  Shares  a  prospectus 
for  the  series  of  Index  Fund  Shares. 

Designation 

Section  4.  The  trading  of  Index  Fund 
Shares  based  on  one  or  more  securities, 
whether  by  listing  or  pursuant  to 
unlisted  trading  privileges,  shall  be 
considered  on  a  case-by-case  basis. 
Each  issue  of  Index  Fund  Shares  shall 
be  based  on  each  particular  stock  index 
or  portfolio  shall  be  designated  as  a 
separate  series  and  shall  be  identified 
by  a  unique  symbol.  The  securities  that 
are  included  in  a  series  of  Index  Fund 


Shares  shall  be  selected  by  the 
Exchange  or  its  agent,  a  wholly-owned 
subsidiary  of  the  Exchange,  or  by  such 
other  person,  as  shall  have  authorized 
use  of  such  index.  Such  index  may  be 
revised  from  time  to  time  as  may  be 
deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index. 

Initial  and  Continued  Listing  and/or 
Trading 

Section  5.  Each  series  of  Index  Fund 
Shares  will  be  traded  on  the  Exchange, 
whether  by  listing  or  pursuant  to 
unlisted  trading  privileges,  subject  to 
application  of  the  following  criteria: 

(a)  Commencement  of  Trading.  For 
each  Series,  the  Exchange  will  establish 
a  minimum  number  of  Index  Fund 
Shares  required  to  be  outstanding  at  the 
time  of  commencement  of  trading  on  the 
Exchange. 

(b)  Continued  Trading.  Following  the 
initial  twelve  month  period  following 
commencement  of  trading  on  the 
Exchange  of  a  series  of  Index  Fund 
Shares,  the  Exchange  will  consider  the 
suspension  of  trading,  the  removal  from 
listing,  or  termination  of  unlisted 
trading  privileges  for  such  series  under 
any  of  the  following  circumstances: 

(i)  If  there  are  fewer  than  50  beneficial 
holders  of  the  series  of  Index  Fund 
Shares  for  30  or  more  consecutive 
trading  days; 

(ii)  If  the  value  of  the  index  or 
portfolio  of  securities  on  which  the 
series  of  Index  Fund  Shares  is  based  is 
no  longer  calculated  or  available;  or 

(Hi)  If  such  other  event  shall  occur  or 
condition  exists  which  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  inadvisable. 

Upon  termination  of  an  open-end 
management  investment  company,  the 
Exchange  requires  that  Index  Fund 
Shares  issued  in  connection  with  such 
entity  be  removed  from  Exchange 
Listing. 

(c)  Voting.  Voting  rights  shall  be  as  set 
forth  in  the  applicable  open-end 
management  investment  company 
prospectus. 

*  *  *  Interpretation  and  Policies: 
.01  The  Exchange  may  approve  a 
series  of  Index  Fund  Shares  for  listing 
pursuant  to  Rule  19b-4(e)  under  the' 
Securities  Exchange  Act  of  1934 
provided  each  of  the  following  criteria  is 
satisfied: 

(a)  Eligibility  Criteria  for  Index 
Components.  Upon  the  initial  listing  of 
a  series  of  Index  Fund  Shares  each 
component  of  an  index  or  portfolio 
underlying  a  series  of  Index  Fund 
Shares  shall  meet  the  following  criteria 
as  of  the  date  of  the  initial  deposit  of 
securities  to  the  fund  in  connection  with 


the  initial  issuance  of  shares  of  such 
fund: 

(i)  Component  stocks  that  in  the 
aggregate  account  for  at  least  90%  of 
the  weight  of  the  index  or  portfolio  shall 
have  a  minimum  market  value  of  at 
least  $75  million; 

(ii)  The  component  stocks  shall  have 
a  minimum  monthly  trading  volume 
during  each  of  the  last  six  months  of  at 
least  250,000  shares  for  stocks 
representing  at  least  90%  of  the  weight 
of  the  index  or  portfolio; 

(Hi)  The  most  heavily  weighted 
component  stock  cannot  exceed  25%  of 
the  weight  of  the  index  or  portfolio,  and 
the  five  most  heavily  weighted 
component  stocks  cannot  exceed  65% 
of  the  weight  of  the  index  or  portfolio; 

(iv)  The  underlying  index  or  portfolio 
must  include  minimum  of  13  stocks; 
and 

(v)  All  securities  in  an  underlying 
index  or  portfolio  must  be  listed  on  a 
national  securities  exchange  or  The 
Nasdaq  Stock  Market  (including  the 
Nasdaq  SmallCap  Market). 

(b)  Index  Methodology  and 
Calculation,  (i)  The  index  underlying  a 
series  of  Index  Fund  Shares  will  be 
calculated  based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar  or 
modified  equal-dollar  weighting 
methodology:  (ii)  If  the  index  is 
maintained  by  a  broker-dealer,  the 
broker-dealer  shall  erect  a  "fire  wall" 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  index  and  the  index 
shall  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer;  and  (Hi)  The 
current  index  value  will  be 
disseminated  every  1 5  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

(c)  Disseminated  Information.  The 
Reporting  Authority  will  disseminate  for 
each  series  of  Index  Fund  Shares  an 
estimate,  updated  every  15  seconds,  of 
the  value  of  a  share  of  each  series.  This 
may  be  based,  for  example,  upon 
current  information  regarding  the 
required  deposit  of  securities  and  cash 
amount  to  permit  creation  of  new  shares 
of  the  series  or  upon  the  index  value. 

(d)  Initital  Shares  Outstanding.  A 
minimum  of  100,000  shares  of  a  series 
of  Index  Fund  Shares  is  required  to  be 
outstanding  at  commencement  of 
trading. 

(e)  Minimal  Fractional  Trading 
Variation.  The  minimum  fractional 
trading  variation  may  vary  among 
different  series  of  Index  Fund  Shares 
but  will  be  set  at  'Aeth,  '/32nd  or  Ve^th  of 
$1.00. 

(f)  Hours  of  Trading.  Trading  will 
occur  between  9:30  a.m.  and  either  4:00 
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p.m.  or  4:15  p.m.  for  each  series  of 
Index  Fund  Shares,  as  specified  by  the 
Exchange. 

(g)  Surveillance  Procedures.  The 
Exchange  will  utilize  existing 
surveillance  procedures  for  Index  Fund 
Shares. 

(h)  Applicability  of  Other  Rules.  The 
provisions  of  Chapter  XXIV-B  et  seq. 
will  apply  to  all  series  of  Index  Fund 
Shares. 

02.  The  following  paragraphs  only 
apply  to  series  of  Index  Fund  Shares 
that  are  the  subject  of  an  order  by  the 
Securities  and  Exchange  Commission 
exempting  such  series  from  certain 
prospectus  delivery  requirements  under 
Section  24(d)  of  the  Investment 
Company  Act  of  1 940.  The  Exchange 
mil  inform  members  and  member 
organizations  regarding  application  of 
these  provisions  to  a  particular  series  of 
Index  Fund  Shares  by  means  of  an 
Information  Circular  prior  to 
commencement  of  trading  in  such 
series. 

The  Exchange  requires  that  members 
and  member  organizations  provide  to 
all  purchasers  of  a  series  of  Index  Fund 
Shares  a  written  description  of  the  terms 
and  characteristics  of  such  securities,  in 
a  form  prepared  by  the  open-end 
management  investment  company 
issuing  such  securities,  not  later  than 
the  time  a  confirmation  of  the  first 
transaction  in  such  series  is  delivered  to 
such  purchaser.  In  addition,  members 
and  member  organizations  shall  include 
such  a  written  description  with  any 
sales  material  relating  to  a  series  of 
Index  Fund  Shares  that  is  provided  to 
customers  or  the  public.  Any  other 
written  materials  provided  by  a  member 
or  member  organization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  Index  Fund  Shares  as  an 
investment  vehicle  must  include  a 
statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms 
and  characteristics  of  [the  series  of 
Index  Fund  Shares]  has  been  prepared 
by  the  [open-end  management 
investment  company  name]  and  is 
available  from  ^  your  broker  or  the 
Exchange.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  [the  series  of  Index  Fund 
Shares].  In  addition,  upon  request  you 
may  obtain  from  your  broker  a 
prospectus  for  [the  series  of  Index  Fund 
Shares]." 

A  member  of  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 


*The  Exchange  changed  the  word  "for"  to  "from" 
in  the  proposed  rule  text.  Telephone  conversation 
between  Esther  M.  Radovsky,  Listings  Analyst,  BSE, 
and  Heather  Traeger  and  Andrew  Ships,  Attorneys, 
Division,  SEC,  on  June  28,  2000. 


inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of  Index 
Fund  Shares  for  such  omnibus  account 
will  be  deemed  to  constitute  agreement 
by  the  non-member  to  make  such 
written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  members  and 
member  organizations  under  this  rule. 

Upon  request  of  a  customer,  member 
or  member  organization  shall  also 
provide  a  prospectus  for  the  particular 
series  of  Index  Fund  Shares. 

.03  The  Exchange  will  trade,  pursuant 
to  unlisted  trading  privileges.  Index 
Fund  Shares  of  Select  Sector  SPDR 
Funds,  which  are  known  as  "Select 
Sector  SPDRs." 

.04  The  Exchange  will  trade,  pursuant 
to  unlisted  trading  privileges.  Index 
Fund  Shares  based  on  Morgan  Stanley 
Capital  International  (MSCIj  Index 
Funds,  which  are  known  as  "iShares 
MSCI." 

.05  The  minimum  fractional  trading 
variation  will  be  Vieth  of  $1.00  for 
iShares  MSCI  and  Ve^th  of  $1.00  for 
Select  Section  SPDRs. 


Chapter  XV 

Specialists 

Section  1 1 .  Restrictions  on  Transactions 
by  Specialist 

*   *   *  Interpretation  and  Policies: 
.01  Specialists  may  only  redeem  and 
create  Index  Fund  Shares  on  the  same 
terms  and  conditions  as  any  other 
investor  and  onlv  at  the  net  asset  value 
("NAV"). 

.02  Nothing  in  Section  11  shall  be 
deemed  to  restrict  a  specialist  registered 
in  a  security  issued  by  an  investment 
company  from  purchasing  and 
redeeming  the  listed  security,  or 
securities  that  can  be  subdivided  or 
converted  into  the  listed  security,  from 
the  issues  as  appropriate  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  the  subject  security. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statement 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Listing  Requirements  for  Index  Fund 
Shares 

The  Exchange  proposes  to  adopt  new 
listing  and  delisting  requirements  to 
accommodate  the  trading  of  Index  Fund 
Shares,  i.e.,  securities  issued  by  an 
open-end  management  investment 
company  ("Fund")  that  seek  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or 
domestic  equity  market  index  ("Index 
Fund  Shares"  or  "Fund  Shares").  Once 
the  listing  standards  for  Index  Funds 
Shares  are  approved,  the  Exchange 
intends  to  trade  Select  Sector  SPDRs 
and  iShares  MSCI  ^  pursuant  to  UTP. 

Index  Fund  Shares  will  be  issued  by 
an  entity  registered  with  the 
Commission  as  an  open-end 
management  investment  company,  and 
which  may  be  organized  as  a  series  fund 
providing  for  the  creation  of  separate 
series  of  securities,  each  with  a  portfolio 
consisting  of  some  or  all  of  the 
component  securities  of  a  specified 
securities  index.  Issuances  of  Index 
Fund  Shares  by  a  Fund  will  be  made 
only  in  minimum  size  aggregations  or 
multiples  thereof  ("Creation  Units"). 
The  size  of  the  applicable  Creation  Unit 
size  aggregation  will  be  set  forth  in  the 
Fund's  prospectus,  and  will  vary  from 
one  series  of  Index  Fund  Shares  to 
another,  but  generally  will  be  of 
substantial  size  (e.g.,  value  in  excess  of 
$450,000  per  Creation  Unit).  It  is 
expected  that  a  Fund  will  issue  and  sell 
Index  Fund  Shares  through  a  principal 
underwriter  on  a  continuous  basis  at  the 
net  asset  value  per  share  next 
determined  after  an  order  to  purchase 
Index  Fund  Shares  in  Creation  Unit  size 
aggregations  is  received  in  proper  form. 
Index  Fund  Shares  will  be  traded  on  the 
Exchange  like  other  equity  securities, 
and  Exchange  equity  trading  rules  will 
apply  to  the  trading  of  Index  Fund 
Shares. 

The  Exchange  expects  that  Creation 
Unit  size  aggregations  of  Index  Fimd 
Shares  generally  will  be  issued  in 
exchange  for  the  "in  kind"  deposit  of  a 
specified  portfolio  of  securities,  together 
With  a  cash  payment  representing,  in 
part,  the  amount  of  dividends  accrued 
up  to  the  time  of  issuance.  The 
Exchange  anticipates  that  such  deposits 
will  be  made  primarily  by  institutional 
investors,  arbitragers,  and  the  Exchange 


'  See  supra  note  5. 
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specialist.  Redemption  of  Index  Fund 
Shares  generally  will  be  made  "in 
kind",  with  a  portfolio  of  securities  and 
cash  exchanged  for  Index  Fund  Shares 
that  have  been  tendered  for  redemption. 
Issuances  or  redemptions  also  could 
occur  for  cash  under  specified 
circumstances  (e.g.,  if  it  is  not  possible 
to  effect  delivery  of  securities 
underlying  the  specific  series  in  a 
particular  foreign  country)  and  at  other 
times  in  the  discretion  of  the  Fund. 

The  Exchange  expects  that  a  Fund 
will  make  available  on  a  daily  basis  a 
list  of  the  names  and  the  required 
number  of  shares  of  each  of  the 
securities  to  be  deposited  in  connection 
with  issuance  of  Index  Fund  Shares  of 
a  particular  series  in  Creation  Unit  size 
aggregations,  as  well  as  information 
relating  to  the  required  cash  payment 
representing,  in  part,  the  amount  of 
accrued  dividends. 

A  Fund  may  make  periodic 
distributions  of  dividends  fi'om  net 
investment  income,  including  net 
foreign  currency  gains,  if  any,  in  an 
amount  approximately  equal  to 
accumulated  dividends  on  securities 
held  by  the  Fund  during  the  applicable 
period,  net  expenses  and  liabilities  for 
such  period. 

Index  Fund  Shares  will  be  registered 
in  book  entry  form  through  the 
Depository  Trust  Company.  Trading  in 
Index  Fund  Shares  on  the  Exchange 
may  be  effected  until  either  4  p.m.  or 
4:15  p.m.  (New  York  time)  each 
business  day. 

Criteria  for  Initial  and  Continued  Listing 

The  Exchange  believes  that  the  listing 
criteria  proposed  in  its  new  rule  are 
generally  consistent  with  the  listing 
standards  for  "Hybrid  Securities", 
currently  found  in  Chapter  XXVII  of  the 
Exchange  Rules,  as  well  as  the  Index 
Fund  Shares  listing  criteria  currently 
used  by  the  Amex." 

Initial  Listing.  If  Index  Fund  Shares 
are  to  be  listed  on  the  Exchange,  the 
Exchange  will  establish  a  minimum 
number  of  Index  Fimd  Shares  that  must 
be  outstanding  at  commencement  of 
Exchange  trading,  and  such  minimum 
number  will  be  included  in  any 
required  submission  under  Rule  19b-4. 

Continued  Listing.  In  coimection  with 
continued  listing,  the  Exchange  will 
consider  the  suspension  of  trading  in,  or 
removal  from  listing  of,  an  Index  upon 
which  a  series  of  Index  Fund  Shares  is 
based  when  any  of  the  following 
circumstances  arise:  (1)  There  are  fewer 


than  50  beneficial  holders  of  the  series 
of  Index  Fund  Shares  for  30  or  more 
consecutive  trading  days;  (2)  the  value 
of  the  index  or  portfolio  of  securities  on 
which  the  series  of  Index  Fund  Shares 
is  based  is  no  longer  calculated  or 
available;  or  (3)  such  other  event  shall 
occiu-  or  condition  exists  which,  in  the 
opinion  of  the  Exchange,  makes  further 
dealings  on  the  Exchange  inadvisable. 
The  Exchange  will  not.  however,  be 
required  to  suspend  or  delist  from 
trading,  based  on  the  above  factors,  any 
Index  Fund  Shares  for  a  period  of  one 
year  after  the  initial  listing  of  such 
Index  Fimd  Shares  for  trading  on  the 
Exchange.  The  Exchange  will  require 
that  Index  Fund  Shares  be  removed 
from  listing  upon  termination  of  the 
Fund  that  issued  such  shares. 

b.  Standards  to  Permit  Trading,  Either 
by  Listing  or  Pursuant  to  UTP,  of  Index 
Fund  Shares  Pursuant  to  Rule  19b— 4(e) 
under  the  Act 

The  Exchange  proposed  to  adopt 
generic  listifig  and  delisting  standards  to 
permit  the  trading,  either  by  listing  or 
pursuant  to  UTP,  of  Index  Fund  Shares 
pursuant  to  Rule  19b-4(e)  under  the 
Act.9  Rule  19b-4(e)  permits  self- 
regulatory  organizations  ("SROs")  to  list 
and  trade  new  derivative  products  that 
comply  with  existing  SRO  trading  rules, 
procedures,  surveillance  programs  and 
listing  standards,  without  submitting  a 
proposed  rule  change  under  Section 
19(b).  Accordingly,  the  Exchange 
proposes  to  approve  a  series  of  Index 
Fund  Shares  for  listing  or  trading,  either 
by  listing  or  pursuant  to  UTP,  pursuant 
to  Rule  19b-4(e)  under  the  following 
criteria. 

Upon  the  initial  listing  of  a  series  of 
Index  Fund  Shares,  component  stocks 
that  in  the  aggregate  account  for  at  least 
90%  of  the  weight  of  the  underlying 
index  or  portfolio  must  have  a 
minimum  market  value  of  at  least  $75 
million.  In  addition,  the  component 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio  must 
have  a  minimum  monthly  trading 
voliune  during  each  of  the  last  six 
months  of  at  least  250.000  shares. 
Moreover,  the  most  heavily  weighted 
component  stocks  in  an  underlying 
index  or  portfolio  cannot  exceed  25%  of 
the  weight  of  the  index  or  portfolio,  and 
the  five  most  heavily  weighted 
component  stocks  cannot  together 
exceed  65%  of  the  weight  of  the  index 
or  portfolio.  The  index  or  portfolio  must 
include  a  minimum  of  13  stocks. 'o  All 


securities  in  an  imderlying  index  or 
portfolio  must  be  listed  on  a  national 
securities  exchange  or  The  Nasdaq 
Stock  Market  (including  the  Nasdaq 
SmallCap  Market).  Finally,  any  series  of 
Index  Fund  Shares  must  meet  these 
eligibility  criteria  as  of  the  date  of  the 
initial  deposit  of  securities  and  cash 
into  the  trust  or  fund. 

The  index  underlying  a  series  of 
Index  Fund  Shares  will  be  calculated 
based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar  or 
modified  equal-dollar  weighting 
methodology.  In  addition,  if  the  index  is 
maintained  by  a  broker-dealer,  the 
broker-dealer  shall  erect  a  "fire  wall" 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  index  and  the  index 
shall  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer. 

The  current  index  value  will  be 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B.  The  Reporting  Authority 
will  disseminate  for  each  series  of  Index 
Fund  Shares  an  estimate,  updated  every 
15  seconds,  of  the  value  of  a  share  of 
each  series.  This  may  be  based,  for 
example,  upon  current  information 
regarding  the  required  deposit  of 
securities  plus  any  cash  amount  to 
permit  creation  of  new  shares  of  the 
series  or  upon  the  index  value. 

A  minimum  of  100,000  shares  of  a 
series  of  Index  Fund  Shares  is  required 
to  be  outstanding  at  commencement  of 
trading.  Trading  will  occur  between 
9:30  a.m.  and  either  4:00  p.m.  or  4:15 
p.m.  for  each  series  of  Index  Fund 
Shares,  as  specified  by  the  Exchange. 
The  provisions  of  BSE  Chapter  XXIV-B 
et  seq.,  will  apply  to  all  series  of  Index 
Fund  Shares. 

c.  Exchange  Rules  Applicable  to  the 
Trading  of  Index  Fund  Shares 

Index  Fund  Shares  are  considered 
"securities"  under  the  Rules  of  the 
Exchange  and  are  subject  to  all 
applicable  trading  rules,  including  the 
provisions  of  BSE  Chapter  XXXI, 
Section  4,  Trade-Throughs  and  Locked 
Markets,  which  prohibit  Exchange 
members  from  initiating  trade-throughs 
for  Intermarket  Trading  System 
securities,  as  well  as  rules  governing 
priority,  parity  and  precedence  of 


*The  Amex's  listing  criteria  were  approved  by 
the  Commission  on  March  8.  1996.  See  Securities 
Exchange  Act  Release  No.  36947  (March  8.  1996). 
61  FR  10606  (March  14.  1996). 


»17CFR240.19b-4(e). 

'"Thirteen  stocks  is  the  minimum  number  to 
permit  qualification  as  a  regulated  investment 
company  under  Subchapter  M  of  the  Internal 


Revenue  Code.  Under  Subchapter  M  of  the  Internal 
Revenue  Code,  for  a  fund  to  qualify  as  a  regulated 
investment  company,  the  securities  of  a  single 
issuer  can  account  for  no  more  than  25%  of  a  fund's 
total  assets,  and  at  least  50%  of  a  fund's  total  assets 
must  be  comprised  of  cash  (including  government 
securities)  and  securities  of  single  issuers  whose 
securities  account  for  less  than  5%  of  such  fund's 
total  assets. 
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orders,  market  volatility-related  trading 
halt  provisions  and  responsibilities  of 
the  assigned  specialist  firm."  Exchange 
equity  margin  rules  will  apply. 

The  Exchange  also  intends  to  utilize 
its  existing  surveillance  procedures, 
including  procedures  adopted  for 
portfolio  depositary  receipts,  to  surveil 
trading  in  Index  Fund  Shares.  The 
Exchange  will  also  surveil  specialist 
compliance  with  BSE  Chapter  XV. 
Section  11.  "Restrictions  on 
Transactions  by  Specialist,"'  and 
proposed  interpretation  and  policies  .01 
and  .02  to  Chapter  XV,  Section  11, 
which  contemplate  specialists  engaging 
in  transactions  with  the  issuer  of  Index 
Fund  Shares  under  certain 
circumstances. 

d.  Notice  to  Members 

Prior  to  the  commencement  of  trading 
in  Index  Fund  Shares,  the  Exchange  will 
issue  a  circular  to  members  highlighting 
the  characteristics  of  purchases  in  Index 
Fund  shares.  The  circular  will  discuss 
the  special  characteristics  and  risks  of 
trading  this  type  of  security. 
Specifically,  the  circular,  among  other 
issues,  will  discuss  what  Index  Fund 
Shares  are,  how  they  are  created  and 
redeemed,  the  requirement  that 
members  and  member  firms  deliver  a 
prospectus  to  investors  purchasing 
Index  Fund  Shares  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction,  applicable  Exchange  Rules, 
dissemination  information,  trading 
information,  and  the  applicability  of 
suitability  rules. 

In  addition,  the  circular  will  inform 
members  of  Exchange  policies  about 
trading  halts  in  such  securities.  First, 
the  circular  will  advise  that  trading  will 
be  halted  in  the  event  the  market 
volatility  trading  halt  parameters  set 
forth  in  BSE  Chapter  II,  Section  34B 
have  been  reached.  Second,  the  circular 
will  advise  that,  in  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
the  extent  to  which  trading  is  not 
occurring  in  a  deposited  security(s)  and 
whether  other  unusual  conditions  or 
(  ircumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 

e.  Disclosure 

The  Exchange  will  require  its 
members  to  provide  all  piu-chasers  of 


■ '  BSE  Chapter  VII,  SecUon  2.  will  also  apply  to 
the  trading  of  Index  Fund  Shares.  That  rule 
provides,  in  part,  that  every  member  and  allied- 
member  is  required  to  use  due  diligence  to  learn  the 
essential  facts  relative  to  every  customer,  including 
the  possible  use  of  a  name  other  than  that  of  the 
interested  party,  and  to  every  order  or  account 
accepted  by  him.  except  when  acting  as  agent  for 
another  member.    . 


newly  issued  Index  Fimd  Shares  with  a 
Fund  prospectus.  Because  the  Units  will 
be  in  continuous  distribution,  the 
prospectus  delivery  requirements  of 
Section  5(b)(2)  of  the  Securities  Act  of 
1933  (the  "1933  Act")  '2  will  apply  to 
all  investors  in  Index  Fund  Shares, 
including  secondary  market  purchases 
on  the  Exchange  in  Index  Fund  Shares. 

With  respect  to  series  of  Index  Fund 
Shares  that  are  the  subject  of  an  order 
by  the  SEC  exempting  such  series  from 
certain  prospectus  delivery 
requirements  under  Section  24(d)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"),  "  the  Exchange  will 
inform  members  and  member 
organizations  regarding  disclosure 
obligations  with  respect  to  a  particular 
series  of  Index  Fund  Shares  by  means  of 
an  Information  Circular  prior  to 
commencement  of  trading  in  such 
series. 

For  these  exempted  series,  the 
Exchange  requires  that  members  and 
member  organizations  provide  to  all 
purchasers  of  a  series  of  Index  Fimd 
Shares  a  written  description  of  the  terms 
and  characteristics  of  such  securities,  in 
a  form  prepared  by  the  open-end 
management  investment  company 
issuing  such  securities,  not  later  than 
the  time  a  confirmation  of  the  first 
transaction  in  such  series  is  delivered  to 
such  purchaser.  In  addition,  members 
and  member  organizations  shall  include 
such  a  written  description  with  any 
sales  matericd  relating  to  a  series  of 
Index  Fund  Shares  that  is  provided  to 
customers  or  the  public.  Aiiy  other 
written  materials  provided  by  a  member 
or  member  organization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  Index  Fund  Shares  as  an 
investment  vehicle  must  include  a 
statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms 
and  characteristics  of  [the  series  of 
Index  Fund  Shares]  has  been  prepared 
by  the  [open-end  management 
investment  company  name)  and  is 
available  from  your  broker  or  the 
Exchange.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  [the  series  of  Index  Fund 
Shares].  In  addition,  upon  request  you 
may  obtain  from  your  broker  a 
prospectus  for  [the  series  of  Index  Fund 
Shares]." 

A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  piurchase  a  series  of  Index 
Fund  Shares  for  such  omnibus  account 
will  be  deemed  to  constitute  agreement 


by  the  non-member  to  make  such 
written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  members  and 
member  organizations  under  this  rule. 

Upon  request  of  a  customer,  a  member 
or  member  organization  shall  also 
provide  a  prospectus  for  the  particular 
series  of  Index  Fund  Shares. 

f.  Minimum  Fractional  Change 

The  Index  Fund  Shares  are  currently 
traded  on  the  Amex  at  a  minimiun  of 
variation  of  Vieth  or  V64th  of  $1.00.  The 
Exchange  proposes  the  minimum 
fractional  change  for  Index  Fimd  Shares 
on  the  Exchange  will  be  Vieth,  V32nd  or 
V64th  of  $1.00  depending  on  the  series 
of  Index  Fimd  Shares.  Thus,  the 
Exchange  is  proposing  the  same 
minimum  fractional  increments  for  the 
trading  of  Index  Fund  Shares  on  the 
BSE,  until  such  time  as  decimal 
increments  are  approved.  It  is 
anticipated  that  some  time  after  August, 
2000,  the  industry  minimum-price 
variations  will  be  converted  from 
fractions  to  decimals. 

g.  Description  of  iShares  MSCI  and 
Select  Sector  SPDRs 

Seventeen  series  of  iShares  MSCI 
based  on  Morgan  Stanley  Capital 
International  foreign  stock  indices.'* 
and  nine  investment  series  of  Select 
SPDRs  offered  by  the  Select  Sector 
SPDR  Trust  are  traded  on  the  Amex.'^ 
The  Exchange  is  not  seeking  approval  to 
Ust  these  iShares  MSCI  '^  or  Select 
Sector  SPDRs  ''^  at  this  time,  but  rather 
is  requesting  approval  to  trade  these 
iShares  MSCI  and  Select  Sector  SPDRs 
pursuant  to  UTP  once  these  listing 
standards  are  approved. 

Pursuant  to  Rule  12f-5  under  the 
Act,'*  to  trade  a  particular  class  or  type 
of  security  pursuant  to  UTP.  the 
Exchange  must  have  rules  providing  for 
transactions  in  such  class  or  type  of 
security.  The  Amex  has  enacted  listing 


"  15  U.S.C.  77e(b)(2). 
"  15  U.S.C.  80a-24(d). 


"  See  supra  note  5. 

"  Further  information  regarding  Select  Sector 
SPDRs  and  iShares  MSCI  is  available  at  the 
principal  office  of  the  Exchange,  and  at  the 
Commission's  Public  Reference  Room,  as  detailed 
in  III.  below. 

>6  Specifically,  the  MSQ  Australia,  MSQ  Austria. 
MSCI  Belgium,  MSQ  Canada.  MSQ  France.  MSQ 
Germany,  MSQ  Hong  Kong.  MSa  Italy.  MSa 
Japan.  MSCI  Malaysia.  MSCI  Mexico.  MSCI 
Netherlands.  MSO  Singapore,  MSCI  Spain.  MSQ 
Sweden.  MSQ  Switzerland,  and  MSCI  United 
Kingdom  Indices. 

'^  Specifically,  the  Basic  Industries  Select  Sector 
SPDR.  the  Consumer  Services  Select  Sector  SPDR. 
the  Consumer  Staples  Select  Sector  SPDR.  the 
Cychcal/Transportation  Select  Sec'or  SPDR.  the 
Energy  Select  Sector  SPDR.  the  Fin.incial  Select 
Sector  SPDR.  the  Industrial  Select  Sector  SPDR.  the 
Technology  Select  Sector  SPDR  and  The  UtiliUes 
Select  Sector  SPDR. 

">17CFR240.12f-5. 
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standards  for  Index  Fund  Shares,  and 
the  BSE's  proposed  rule  change  is 
designed  to  create  similar  standards  for 
Index  Fund  Shares  listing  and/or 
trading  on  the  BSE.  As  stated  above,  the 
Exchange  proposes  to  only  trade  iShares 
MSCI  and  Select  Sector  SPDRs  pursuant 
to  UTP  upon  approval  of  this  rule  filing. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,'^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  securities  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendmtnts,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be  » 

available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-0&-05  and  should  be 


submitted  by  [insert  date  21  days  from 
date  of  publication). 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5). 2" 
Specifically,  the  Commission  finds  that 
the  BSE's  proposal  to  establish  generic 
standards  to  permit  the  trading  of  Index 
Fund  Shares  pursuant  to  Rule  19b— 4(e) 
furthers  the  intent  of  that  rule  by 
facilitating  commencement  of  trading  in 
these  securities  without  the  need  for 
notice  and  comment  and  Commission 
approval  under  Section  19(b)  of  the  Act. 
Thus,  by  establishing  generic  standards, 
the  proposal  should  reduce  the 
Exchange's  regulatory  burden,  as  well  as 
benefit  the  public  interest,  by  enabling 
the  Exchange  to  bring  qualifying 
products  to  the  market  more  quickly. 
Accordingly,  the  Commission  finds  that 
the  Exchange's  proposal  will  promote 
just  and  equitable  principles  of  trade, 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
cleeiring,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and.  in  general,  protect  investors  and 
the  public  interest  consistent  with 
Section  6(b)(5)  of  the  Act.^i 

Rule  19b--4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b— 4.  if  the  Commission  has  approved, 
pursuant  to  Section  19(b)  of  the 
Exchange  Act,  the  SRO's  trading  rules, 
procedures  and  listing  standards  for  the 
product  class  that  include  the  new- 
derivative  securities  product  and  the 
SRO  has  a  surveillance  program  for  the 
product  class. 22  The  Commission's 
approval  of  the  proposed  generic  listing 
standards  for  Index  Fund  Shares  will 
allow  those  series  of  Index  Fund  Shares 
that  satisfy  those  standards  to  start 
trading  under  Rule  19b— 4(e),  without 
the  need  for  notice  and  comment  and 
Commission  approval.  The  Exchange's 
ability  to  rely  on  Rule  19b— 4(e)  for  these 
products  potentially  reduces  the  time 


frame  for  brining  these  securities  to  the 
market  and  thus  enhances  investors' 
opport\mities.  The  Commission  notes 
that  while  the  proposal  reduces  the 
Exchange's  regulatory  burden,  the 
Commission  maintains  regulatory 
oversight  over  any  products  listed  under 
the  generic  standards  through  regular 
inspection  oversight. 

The  Commission  previously 
concluded  that  Index  Fund  Shares  and 
like  products  that  it  approved  for 
trading  under  similar  rules  on  other 
Exchanges  would  allow  investors  to:  (1) 
respond  quickly  to  market  changes 
through  intra-day  trading  opportunities; 
(2)  engage  in  hedging  strategies  similar 
to  those  used  by  institutional  investors; 
and  (3)  reduce  transactions  costs  for 
trading  a  portfolio  of  securities. ^^  The 
Commission  believes,  for  the  reasons  set 
forth  below,  that  the  product  classes 
that  satisfy  the  proposed  standards  for 
Index  Fund  Shares  should  produce  the 
same  benefits  to  the  BSE  and  to 
investors. 

The  Commission  finds  that  the 
Exchange's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  Index  Fund  Shares  under 
Rule  19b— 4(e).  All  series  of  Index  Fund 
Shares  listed  under  the  proposed 
standards  will  be  subject  to  the  full 
panoply  of  BSE  rules  and  procedures 
that  now  govern  the  trading  of  existing 
securities  on  the  BSE.^^  Accordingly, 
any  new  series  of  Index  Fund  Shares 
listed  and  traded  on  the  Exchange,  or 
pursuant  to  UTP.  will  be  subject  to  BSE 
rules  governing  the  trading  of  equity 
securities,  including,  among  others, 
rules  and  procedures  governing  trading 
halts,  disclosures  to  members, 
responsibilities  of  the  specialist, 
account  opening  and  customer 
suitability  requirements,  and  margin. 
These  criteria  allow  the  BSE  to  consider 
the  suspension  of  trading  and  the 
delisting  of  a  series  if  an  event  occurred 
that  made  further  dealings  in  such 
securities  inadvisable.  This  will  give  the 


'9  15  U.S.C.  78f(b)(5). 


20  15  U.S.C.  78f(b)(5). 

■"  15  U.S.C.  7Bf(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(fl. 

22  See  Securities  Exchange  Act  Release  No.  40761 
(December  8.  1998),  63  FR  70952  (December  22, 
19981. 


"  See  Securities  Exchange  Act  Release  No.  42975 
dune  22,  2000):  Securities  Exchange  Act  Release 
No.  42833  (May  26.  2000).  65  FR  35679  (June  5, 
2000);  Securities  Exchange  Act  Release  No.  42787 
(May  15,  2000),  65  FR  33598  (May  24,  2000): 
Securities  Exchange  Act  Release  No.  36947)  (March 
8.  1996),  61  FR  10606  (March  14,  1996). 

^■•The  Commission  notes  that  although  Index 
Fund  Shares  are  not  leveraged  instruments,  and. 
therefore,  do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will  be  derived  and 
based  upon  the  securities  held  in  their  respective 
Funds.  Accordingly,  the  level  of  risk  involved  in 
the  purchase  or  sale  of  Index  Fund  Shares  is  similar 
to  the  risk  involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nevertheless,  the 
Conunission  believes  there  are  unique  aspects  to 
trading  Index  Fund  Shares,  which  the  Exchange  has 
sufRciently  and  adequately  addressed  in  this 
proposal. 
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BSE  flexibility  to  delist  Index  Fund 
Shares  if  circumstances  warrant  such 
action. 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensiu-e  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  Index  Fund  Shares.  Members 
and  member  organizations  will  be 
required  to  provide  to  all  purchasers  of 
Index  Fund  Shares  a  written  description 
of  the  terms  and  characteristics  of  these 
securities,  to  include  their  description 
in  sales  materials  provided  to  customers 
or  the  public,  to  include  a  specific 
statement  relating  to  the  availability  of 
the  description  in  other  types  of 
materials  distributed  to  customers  or  the 
public,  and  to  provide  a  copy  of  the 
prospectus,  when  requested  by  the 
customer  The  proposal  also  requires  a 
member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer,  to  notify  the  non- 
member  that  execution  of  an  order  to 
purchase  Index  Fund  Shares  constitutes 
an  agreement  by  the  non-member  to 
provide  the  product  description  to  its 
customers. 

The  Commission  also  notes  that  upon 
the  initial  listing,  or  trading  pursuant  to 
UTP,  of  any  Index  Fund  Shares,  the 
Exchange  will  issue  a  circular  to  its 
members  explaining  the  unique 
characteristics  and  risk  of  this  particular 
type  of  security  The  circular  also  will 
note  the  Exchange  members'  prospectus 
or  product  description  delivery 
requirements,  and  inform  members  of 
their  responsibilities  under  BSE  Rules 
in  connection  with  customer 
transactions  in  these  securities.  The 
Commission  believes  that  these 
requirements  ensure  adequate 
disclosure  to  investors  about  the  terms 
and  characteristics  of  a  particular  series, 
and  is  consistent  with  Section  6(b)(5)  of 
the  Act.2s 

In  addition,  the  BSE  has  developed 
specific  listing  criteria  for  series  of 
Index  Fund  Shares  qualif\'ing  for  Rule 
19b-4{e)  treatment  that  will  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  to  allow  for  the  maintenance 
of  fair  and  orderly  markets.  Specifically, 
the  proposed  generic  listing  standards 
require  that  a  minimum  of  100,000 
shares  of  a  series  of  Index  Fund  Shares 
be  outstanding  as  of  the  start  of  trading. 
The  Commission  believes  that  this 
minimum  number  of  securities  is 
sufficient  to  establish  a  liquid  Exchange 
market  at  the  commencement  of  trading. 

The  Commission  believes  that  the 
proposed  generic  listing  standards 
ensure  that  the  seciu-ities  composing  the 


underlying  indexes  and  portfolios  are 
well  capitalized  and  actively  traded. 
These  capitalization  and  liquity  criteria 
serve  to  prevent  fraudulent  or 
manipulative  acts,  and  are  therefore 
consistent  with  Section  6(b)(5)  of  the 
Act. 

Furthermore,  the  Commission  finds 
that  the  Exchemge's  proposal  to  trade 
Index  Fund  Shares  in  increments  of 
l/16th,  l/32nd,  or  l/64th.  of  $1.00  is 
consistent  with  the  Act. 

The  Exchange  also  represents  that  the 
Reporting  Authority  wall  disseminate 
for  each  series  of  Index  Fund  Shares  an 
estimate,  updated  every  15  seconds,  of 
the  value  of  a  share  of  each  series.  The 
Commission  believes  that  the 
information  the  Exchange  proposes  to 
have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  series. 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer  is  involved  in  both  the 
development  and  maintenance  of  a 
stock  index  upon  which  products  such 
as  Index  Fund  Shares  are  based.  The 
proposed  requires  that,  in  such 
circumstances,  the  broker  dealer  must 
have  procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  regarding  changes  and 
adjustments  to  the  index,  and  that  the 
index  value  be  calculated  by  a  third 
party  who  is  not  a  broker-dealer.  The 
Commission  believes  that  these 
requirements  should  help  address 
concerns  raised  by  a  broker-dealer's 
involvement  in  the  management  of  such 
an  index. 

In  its  proposed  generic  listing 
standards,  the  BSE  represents  that  it 
will  rely  upon  its  existing  surveillance 
procedures  for  supervision  of  trading  in 
Index  Fund  Shares  listed  or  traded 
pursuant  to  Rule  19b— 4(e).  The 
Commission  believes  that  these 
surveillance  procedures  are  adequate  to 
address  concerns  associated  with  listing 
and  trading  Index  Fimd  Shares, 
including  those  listed  or  traded  under 
the  generic  standards.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  such  seciu-ities 
provide  adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest, 
consistent  with  Section  6(b)(5)  of  the 
Act.  26  The  Commission  further  notes 
that  the  Exchange  has  represented  that 
it  will  file  Form  19b— 4(e)  with  the 
Commission  within  five  business  days 
of  commencement  of  trading  a  series 
under  the  generic  standards,  and  will 


comply  with  all  Rule  19b-4(e) 
recordkeeping  requirements. 

The  BSE  has  stated  that  it  intends  to 
trade  SPDRs  and  iShares  MSCI  ^^ 
pursuant  to  UTP  once  this  proposal  has 
been  approved.  The  Commission 
believes  that  the  Exchange's  proposal  to 
trade  these  series  to  Index  Fund  Shares 
could  produce  added  benefits  to 
investors  through  the  increased 
competition  between  other  market 
centers  trading  the  product. 
Specifically,  the  Commission  believes 
that  by  increasing  the  availability  of 
SPDRs  and  i  Shares  MSCI  as  an 
investment  tool,  the  BSE's  proposal 
should  help  provide  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs,  by  allowing  them  to 
purchase  and  sell  a  single  security 
replicating  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-BSE-00-05)  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 
The  Commission  notes  that  the  trading 
requirements  of  Index  Fund  Shares  at 
the  BSE  will  be  substantially  similar  to 
the  trading  requirements  of  Index  Fimd 
Shares  at  the  Amex,  Index  Portfolio 
Shares  at  the  Chicago  Board  Options 
Exchange,  and  Investment  Company 
Units  at  the  Chicago  Stock  Exchange, 
which  the  Commission  approved  in  the 
past.  2^  The  Commission  also  observes 
that  the  proposed  rule  change  concerns 
issues  that  previously  have  been  the 
subject  of  a  full  comment  period 
pursuant  to  Section  19(b)  of  the  Act.^^ 
The  Commission  does  not  believe  that 
the  proposed  rule  change  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filings. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Section  6(b)(5)  of  the  Act,3o  to  approve 
the  proposal  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3i  that  the 
proposed  rule  change  (SR-BSE-00-05), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 


"15U.S.C.  78f[b)(5). 


»15U.S.C78f(bH5). 


''  See  supra  note  5. 
^'  See  supra  note  5. 
29  15U.S.C.  78s(b). 
» 15  U.S.C.  78f[b)(6). 
"  15  U.S.C.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-17148  Filed  7-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--t2985;  File  No.  SR-CHX- 
00-19] 

Self-Regulatory  Organizations  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange 
Incorporated  Relating  to  Execution  o* 
Odd-Lot  Limit  Orders  for  Nasdaq/NM 
Securities 

June  27,  2000. 

Ptirsuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  hereby  is  given  that  on  June  9, 
2000,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

1.  Self-Regulatory  Organization's 
Statement  ot  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXXI,  Rule  9  of  the  Exchange's 
rules  relating  to  execution  of  odd-lot 
limit  orders  for  Nasdaq/NM  Securities. 
The  text  of  the  proposed  rule  change  is 
as  follows.  New  text  is  italicized. 

Article  XXXI 


Rule  9.  Execution  of  Odd-Lot  Orders 

{a)-{b)  No  change  in  text. 

(c)(i-iii)  No  change  in  text. 

(c)(iv)  Buy  Limit  Orders.  Buy  limit  orders 
in  Dual  Trading  System  issues  shall  be 
executed  at  the  limit  price  only  after  there 
has  been  a  full  lot  transaction  in  the  primary 
market  at  a  price  at  or  below  the  limit  price. 
A  buy  limit  order  in  Nasdaq/NM  Securities 
shall  be  executed  at  the  limit  price,  on  a 
share-for-share  basis,  based  on  the  first  to 
occur  of  (Ala  reported  full  round  lot 
transaction  in  any  marketplace  at  a  price  at 
or  below  the  limit  price,  or  (B)  odd  lot 
transactions  on  the  Exchange  at  a  price  at  or 
below  the  limit  price,  provided  however,  that 
(1)  if  an  odd  lot  or  round  lot  transaction  on 


»17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-^. 


the  Exchange  would  cause  an  execution  of  a 
portion  of  the  next  odd-lot  limit  order  in  the 
specialist's  limit  order  book,  the  entire  next 
odd-lot  limit  order  shall  be  executed;  (2)  an 
incoming  round  lot  limit  order  will  only 
cause  execution  of  a  "resting"  round  lot 
order  (i.e.,  a  round  lot  order  in  the 
specialist's  limit  order  book)  if  the  size  of  the 
incoming  limit  order  is  greater  than  or  equal 
to  the  size  of  the  resting  round  lot  order  plus 
the  aggregate  size  of  any  odd  lot  orders  that 
were  executed  at  the  limit  price;  and  (3)  if  the 
auto-execution  threshold  is  set  at  0,  odd  lot 
orders  shall  continue  to  execute 
automatically  in  accordance  with  the 
foregoing  but  round  lot  orders  shall  be 
treated  manually  in  accordance  with  Article 
XX.  Rule  43(d). 

(c)(v)  Sell  Limit  Orders,  Marked  "Long." 
Sell  limit  orders  in  Dual  Trading  System 
issues  marked  "long"  shall  be  executed  at  the 
limit  price,  only  after  there  has  been  a  full 
lot  transaction  in  the  primary  market  at  a 
price  at  or  above  the  limit  price.  A  sell  limit 
order  in  Nasdaq/NM  Securities  marked 
"long"  shall  be  executed  at  the  limit  price, 
on  a  share-for-share  basis,  based  on  the  first 
to  occur  of  (A)  a  reported  full  round  lot 
transaction  in  any  marketplace  at  a  price  at 
or  above  the  limit  price,  or  (B)  odd  lot 
transactions  on  the  Exchange  at  a  price  at  or 
above  the  limit  price,  provided,  however,  that 
(1)  if  an  odd  lot  or  round  lot  transaction  on 
the  Exchange  would  cause  an  execution  of  a 
portion  of  the  next  odd-lot  limit  order  in  the 
specialist's  book,  the  entire  next  odd-lot  limit 
order  shall  be  executed;  (2)  an  incoming 
round  lot  limit  order  will  only  cause 
execution  of  a  "resting"  round  lot  order  (i.e., 
a  round  lot  order  in  the  specialist's  limit 
order  book)  if  the  size  of  the  incoming  limit 
order  is  greater  than  or  equal  to  the  size  of 
the  resting  round  lot  order  plus  the  aggregate 
size  of  any  odd  lot  orders  that  were  executed 
at  the  limit  price;  and  (3)  if  the  auto- 
execution  threshold  is  set  at  0,  odd  lot  orders 
shall  continue  to  execute  automatically  in 
accordance  with  the  foregoing  but  round  lot 
orders  shall  be  treated  manually  in 
accordance  with  Article  .XX,  Rule  43(d), 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XXXI,  Rule  9  of  the  Exchange's 
rules  relating  to  execution  of  odd-lot 
limit  orders  for  Nasdaq/NM  Securities. 
The  proposed  rule  change  is  intended  to 
place  the  Exchange's  rules  in  line  with 
existing  market  pattern  and  practice 
relating  to  the  trading  of  Nasdaq/NM 
Securities,  by  reflecting  certain 
distinctions  between  transactions  in 
Nasdaq/NM  Securities  and  transactions 
in  Dual  Trading  system  securities,  i.e., 
listed  issues. 

Under  the  Exchange's  current  version 
of  Article  XXXI,  Rule  9,  which  governs 
execution  of  odd-lot  limit  orders, 
execution  of  an  odd-lot  limit  order  is 
conditioned  on  a  full  round-lot 
execution  in  the  primary  market. 
Because  a  primary  market  tiigger  is  only 
available  in  the  case  of  Dual  Trading 
System  securities  (for  which  the  New 
York  Stock  Exchange  generally  serves  as 
the  primary  market),  the  Exchange 
proposes  a  rule  change  providing  that  in 
the  case  of  Nasdaq/NM  Securities, 
automatic  execution  of  odd-lot  limit 
orders  would  be  triggered  by  the  first  to 
occur  of  a  reported  full  round-lot 
transaction  in  any  marketplace  or  an 
odd-lot  transaction  on  the  Exchange. 
The  proposed  rule  change  also 
contemplates  that  a  round-lot  limit 
order  in  a  specialist's  book  would  only 
be  triggered  if  an  incoming  order  is  of 
sufficient  size  to  "take  out"  the  entire 
resting  round  lot. 

The  Exchange  believes  that  the  net 
effect  of  this  rule  change  will  be  to 
dramatically  increase  the  number  of 
odd-lot  limit  orders  for  Nasdaq/NM 
securities  that  are  executed  on  the 
Exchange.  The  Exchange  contends  that 
this  enhancement  will  be  to  the  benefit 
of  the  Exchange's  order-sending  firms 
and  their  investors. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  in  particular,-*  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


M  5  U.S.C.  78f(b). 
« 15  U.S.C.  78f(b)(5). 
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general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessan*  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others. 

The  Exchange  has  neither  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
ds  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  mvited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
mcluding  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX,  All 
submissions  should  refer  to  file  No.  SR- 
CHX-00-19  and  should  be  submitted  by 
July  28,  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, '' 

Margaret  H.  McFfu-land, 
Deputy  Secretary. 
[PR  Doc.  00-17146  Filed  7-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42986:  File  No   SR-CHX- 
00-16] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange.  Inc.  Relating  to  the 
Listing  and  Trading  of  Trust  Issued 
Receipts 

lune  28.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
C'Act"),!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  5, 
2000,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  June  7.  2000.  the  Exchange  filed 
Amendment  No.  1  to  the  proposal.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
listing  standards  for  Trust  Issued 
Receipts  (CHX  Article  XXVIII,  Rule  27) 
to  provide  standards  that  permit  listing 
and  trading,  or  trading  pursuant  to 
unlisted  trading  privileges,  of  Holding 
companv  Depositajy  Receipts 
("HOLDRs") "  pursuant  to  Rule  19b-4(e) 
imder  the  Act.^  The  text  of  the  proposed 


» 17  CFR  200.30-3(aKl2). 

» 15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'In  Amendment  No.  1,  which  has  been 
incorporated  into  the  proposed  rule  change,  the 
Exchange  replaced  a  reference  to  "trust  issued 
receipts"  with  a  reference  to  "a  series  of  HOLDRs" 
in  the  text  of  proposed  Interpretation  and  Policy  .01 
to  CHX  Rule  27.  See  Letter  from  Ellen  J.  Neely,  Vice 
President  and  General  Counsel,  CHX,  to  Andrew 
Shipe,  Attorney.  Division  of  Market  Regulation, 
SEC,  dated  June  6,  2000. 

*  "HOLDRs"  and  "HOLding  Company  Depositary 
Receipts"  are  service  marks  of  Merrill  Lynch  &  Co. 

5  Rule  19b-4(e)  provides  that  the  listing  and 
trading  of  a  new  derivative  securities  product  by  a 
self-regulatory  organization  ("SRO")  shall  not  be 
deemed  a  proposed  rule  change,  pursuant  to 
paragraph  (c)(1)  of  Rule  19b-4,  if  the  Commission 
has  approved,  pursuant  to  Section  19(b)  of  the  Act, 


rule  change  follows.  Italics  indicate  text 
to  be  added. 

Article  XXVm 

Listed  Securities 


Trust  Issued  Receipts 
Rule  27.  No  change  to  Text 

*  *   *  Interpretations  and  Policies 
.01  The  Exchange  may  approve  a  series  of 
HOLDRs  for  trading,  whether  by  listing  or 
pursuant  to  unlisted  trading  privileges, 
pursuant  to  Rule  19b~4le)  under  the 
Securities  Exchange  Act  of  1934,  provided 
that  the  following  criteria  are  satisfied: 

(a)  Each  security  underlying  the  HOLDR 
must  be  registered  under  Section  12  of  the 
Exchange  Act: 

(b)  Each  company  whose  securities  are 
underlying  securities  for  the  HOLDR  must 
have  a  minimum  public  float  of  at  least  $150 
million; 

(c)  Each  security  underlying  the  HOLDR 
must  be  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities  of 
Nasdaq  as  a  reported  national  market  system 
security; 

(dj  Each  company  whose  securities  are 
underlying  securities  for  the  HOLDR  must 
have  an  average  daily  trading  volume  of  at 
least  100,000  shares  during  the  preceding 
sixty-day  trading  period: 

(e)  Each  company  whose  securities  are 
underlying  securities  for  the  HOLDR  must 
have  an  average  daily  dollar  value  of  shares 
traded  during  the  preceding  sixty-day  trading 
pieriod  of  at  least  $1  million;  and 

If}  The  most  heavily  weighted  security  in 
the  HOLDR  cannot  initially  represent  more 
than  20%  of  the  overall  value  of  the  HOLDR. 

n   Self-regulaton  On;Hni/Htl<ir  s 
Statement  of  the  Furpost  o!    cind 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
CHX  Article  XXVffl,  Rule  27  (Trust 
Issued  Receipts)  to  provide  standards 


the  SRO's  trading  rules,  procedures  and  hsting 
standards  for  the  product  class  that  include  the  new 
derivative  securities  product  and  the  self-regulatory 
organization  has  a  surveillance  program  for  the 
product  class,  17  CFR  240.19b-4(e), 
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.that  permit  listing  and  trading,  or 
trading  pursuant  to  unlisted  trading 
privileges,  of  HOLJDRs  pursuant  to 
Exchange  Act  Rule  19b--4{e). 

On  October  22.  1999,  the  Exchange 
received  Commission  approval  for  a 
new  rule  that  permits  the  trading  of 
Trust  Issued  Receipts.^  Since  that  time, 
the  Exchange  has  begun  trading, 
pursuant  to  unlisted  trading  privileges, 
several  different  Trust  Issued  Receipts, 
including  Internet  HOLDRs,  Biotech 
HOLDRs,  Pharmaceutical  HOLDRs, 
Telecommunications  HOLDRs  and 
Broadband  HOLDRs.^  The  Exchange 
believes  that  it  will  want  the 
opportunity  to  similarly  trade  additional 
HOLDRs  products  that  are  developed 
from  time  to  time. 

To  accommodate  the  efficient  listing 
and  trading,  or  trading  pursuant  to 
unlisted  trading  privileges,  of  additional 
HOLDRs,  the  Exchange  proposes  to  add 
a  new  Interpretation  to  its  existing  rule 
to  permit  the  listing  and  trading  of 
HOLDRs  pursuant  to  Rule  19b-4(e). 
Rule  19b— 4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change 
under  the  Act,  if  the  Commission  has 
approved,  pursuant  to  Section  19(b)  of 
the  Act,  the  SRO's  trading  rules, 
procedures  and  listing  standards  for  the 
product  class  that  include  the  new 
derivative  seciirities  product  and  the 
SRO  has  a  surveillance  program  for  the 
product  class.* 

As  described  above,  the  Commission 
has  previously  approved  rules  that 
permit  the  listing  and  trading  of 
individual  HOLDRs.  In  approving  these 
securities  for  trading,  the  Commission 
considered  the  structure  of  these 
securities,  their  usefulness  to  investors 
and  to  the  markets,  and  the  Exchange 
rules  and  surveillance  programs  that 
govern  their  trading.  Indeed,  each  of  the 
Exchange's  proposals  to  trade  these 
products  was  set  forth  in  a  separate 
Form  1 9h-4  and  published  in  the 
Federal  Register  thus  providing 
mterested  parties  an  opportunity  to 
comment  on  the  proposals.  No 
comments  were  received. 

CHX  Article  XXVID,  Rule  27  subjects 
HOLDRs  to  all  of  the  Exchange's  trading 
rules  by  expressly  providing  that  the 
provisions  of  the  Exchange's 
Constitution  and  all  other  rules  and 


"  See  Securities  Exchange  Act  Release  No.  42056 
(October  22.  1999),  64  FR  58870  (November  1. 
1999). 

'  See.  e.g..  Securities  Exchange  Act  Release  No. 
42056  (October  22.  1999),  64  FR  58870  (November 
1.  1999)  (Internet  HOLDRs);  Securities  Exchange 
Act  Release  No.  42348  (January  18,  2000),  65  FR 
5006  (February  2,  2000)  (Biotech  HOLDRs). 

8  17CFR240.19b-4(e). 


policies  of  the  Board  of  Governors  apply 
to  the  trading  of  HOLDRs  by  the 
Exchange."  Further  structure  is  added  to 
the  listing  or  trading  of  these  products 
through  the  initial  and  continued  listing 
standards  established  for  this  product 
class.  These  standards  confirm  that,  for 
each  Trust,  the  Exchange  will  establish 
a  minimum  number  of  Trust  Issued 
Receipts  required  to  be  outstanding  at 
the  time  trading  begins  on  the 
Exchange. '°  These  standards  also 
confirm  that,  following  the  initial 
twelve  month  period  after  trading 
begins,  the  Exchange  will  consider  the 
suspension  of  trading  in,  or  removal 
fi-om  listing  of  a  Trust  Issued  Receipt  if: 
(1)  The  Trust  has  more  than  60  days 
remaining  until  termination  and  there 
are  fewer  than  50  record  or  beneficial 
holders  of  Trust  Issued  Receipts  for  30 
or  more  consecutive  days;  (2)  the  Trust 
has  fewer  than  50,000  receipts  issued 
and  outstanding;  (3)  the  market  value  of 
all  receipts  issued  and  outstanding  is 
less  than  $1,000,000;  or  (4)  any  other 
event  occurs  or  condition  exists  which, 
in  the  opinion  of  the  Exchange,  makes 
further  dealings  on  the  Exchange 
inadvisable.  ^1 

Under  the  new  Interpretation 
proposed  by  the  Exchange,  the 
Exchange  could  list  or  trade,  pursuant  to 
Rule  19b-4(e),  any  HOLDRs  that  met  the 
following  additional  criteria:  (1)  The 
common  stock  of  each  company 
included  as  an  underlying  security  in 
the  HOLDR  must  be  registered  under 
Section  12  of  the  Act;  (2)  each  company 
whose  securities  are  underlying 
securities  for  the  HOLDR  must  have  a 
minimum  public  float  of  at  least  $150 
million;  (3)  each  security  included  as  an 
underlying  security  must  be  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  as  a 
reported  national  market  system 
security;  (4)  each  company  whose 
securities  are  underlying  securities  for 
the  HOLDR  must  have  an  average  daily 
trading  volume  of  at  least  100,000 
shares  during  the  preceding  sixty-day 
trading  period;  and  (5)  each  company 
whose  securities  are  underlying 
securities  for  the  HOLDR  must  have  an 
average  daily  dollar  value  of  shares 
traded  during  the  preceding  sixty-day 
trading  period  of  at  least  $1  million. 
Finally,  no  security  included  as  an 
imderlying  security  may  initially 


'  Exceptions  exist  where  a  trading  rule  is 
inconsistent  with  the  Trust  Issued  Receipt  Usting 
standard  or  where  the  context  otherwise  requires. 
CHX  Article  XXVIII.  Rule  27(e). 
«o  See  CHX  Article  XXVni.  Rule  27(c)(1) 
"  See  CHX  Article  XXVIII,  Rule  27(c)(2). 


represent  more  than  20%  of  the  overall 
value  of  the  receipt. '^ 

The  Exchange  believes  that  these 
additional  criteria  will  ensure  that  no 
security  included  as  an  underlying 
security  in  a  HOLDRs  product  will  be 
readily  susceptible  to  manipulation, 
while  permitting  sufficient  flexibility  in 
the  construction  of  various  HOLDRs  to 
meet  investors'  needs.  These  criteria 
also  will  ensure  sufficient  liquidity  for 
those  investors  seeking  to  purchase  and 
deposit  the  underlying  securities  with 
the  trustee  to  create  a  new  HOLDR. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  '3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  teh 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change.  Indeed,  the 
rule  change  encourages  competition 
among  markets  by  allowing  more  than 
one  exchange  to  list  and  trade  the 
products  described  in  this  proposal 
pursuant  to  Rule  19b-4(e). 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  of  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 
(i)  as  the  Commission  may  designate 
upon  to  90  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'2  Each  HOLDR  product  approved  by  the 
Commission  to  date  has  met  these  criteria.  See 
supra,  note  7. 

"  15  U.S.C.  78f(b)(5). 
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I\  .  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vvTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-00-16  and  should  be 
submitted  by  July  28,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-17147  Filed  7-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42991;  File  No.  SR-GSCC- 
00-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation:  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Choice  of  Law  Rules 

June  29,  200U. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
April  27.  2000.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
F.xchange  Commission  ("rommission") 
the  proposed  rule  change  as  described 
in  Items  1.  II.  and  111  below,  which  Items 
have  been  primarily  prepared  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  sohcit  comments  on  the 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
GSCC's  rules  by  specifying  that  GSCC's 
rules  will  be  governed  by  and 
interpreted  under  the  laws  of  the  State 
of  New  York. 

n.  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

in  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  proposes  to  add  a  new 
provision  to  its  rules  that  will  specify 
that  GSCC's  rules  and  the  rights  and 
obligations  under  the  rules  will  be 
governed  by  the  laws  of  the  State  of 
New  York  without  regard  to  New  York's 
conflicts  of  laws  principles.  Even 
though  GSCC  believes  that  New  York 
law  governs  its  rules  since  GSCC's 
membership  agreement  states  that  the 
agreement  and  rules  are  expressly 
governed  by  New  York  law,  GSCC 
believes  that  the  proposed  rule  change 
will  eliminate  any  doubts  as  to  which 
law  governs  its  rules. 

GSCC  believes  that  being  governed  by 
New  York  law  is  appropriate  and  offers 
nimierous  advantages,  including:  (i) 
New  York  has  well-established 
commercial  law  principles;  (ii)  GSCC  is 
established  under  the  New  York 
Business  Corporation  Law;  (iii)  GSCC  is 
located  in  New  York;  and  (iv)  the 
majority  of  GSCC's  members  have  their 
principal  office  in  New  York. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
1 7A(b)(3)(F)  3  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
will  clarify  GSCC's  rules. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others. 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.''  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
emd  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-03  and 
should  be  submitted  by  July  28.  2000. 


»« 17  CFR  2O0.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 
MS  U.S.C.  78q-l(b)(3)(F). 


*  Members  will  be  notified  of  the  rule  change 
filing  and  comments  will  be  soUcited  by  an 
Important  Notice. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretory. 
|FR  Doc.  00-17144  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42990;  File  No.  SR-NYSE- 

00-28] 

Self-Regulatory  Organizations  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc  Relating  to 
Rule  37 

June  28.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  16, 
2000  the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Re«ulatopk  Or<jani/ation's 
Statement  uf  thf  Term.s  oi  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  the  text 
of  Rule  37  (Visitors)  to  expand  the 
category  of  officials  authorized  to  allow 
visitors  access  to  the  Exchange  Trading 
Floor. 

n.  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


M7CFR200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  rule  37  prescribes  who  is 
authorized  to  permit  visitor  admission 
to  the  Trading  Floor  of  the  Exchange 
("Floor").  The  proposed  amendment  to 
NYSE  Rule  37  is  designed  to  expand  the 
categories  of  officials  authorized  to 
allow  visitors  access  to  the  Floor. 

According  to  the  current  NYSE  Rule 
37,  authority  to  allow  visitors  access  to 
the  Floor  is  vested  only  in  an  "Officer 
of  the  Exchange."  The  proposed 
amendments  would  extend  this 
authority  to  three  Floor  Official 
designations:  Floor  Directors,  Floor 
Governors,  and  Senior  Floor  Officials 
between  the  hours  of  10  a.m.  and  3:30 
p.m.  The  NYSE  believes  that  broadening 
authority  in  this  way  will  result  in  a 
more  flexible  and  efficient  Floor 
visitation  system.  However,  during  the 
time  period  between  9  a.m.  to  10  a.m. 
(30  minutes  before  and  after  the 
opening),  and  30  minutes  prior  to 
closing  the  proposed  amendments  to  the 
NYSE  Rule  37  would  require  that  the 
approval  of  an  Exchange  Officer  or  a 
Floor  Director  (or  Senior  Floor  Official 
or  Floor  Governor  in  the  absence  of  a 
Floor  Director)  for  visitors  to  be 
admitted  to  the  Floor.  Special  attention 
is  accorded  these  intervals  given  that 
they  are  often  the  focus  of  heightened 
trading  activity. 

In  general.  Floor  Officials  are 
members  of  the  Exchange  who  are 
appointed  as  Floor  Officials.  Floor 
officials  provide  interpretive  advice  on 
auction  market  procediues  and  the 
Exchange's  rules  and  regulations.  They 
play  a  significant  role  in  handling 
unusual  market  situations  so  that 
trading  may  be  conducted  in  a  fair  and 
orderly  manner.  Each  Director  of  the 
Exchange's  Board  of  Directors  who  is 
active  on  the  Floor  is  appointed  as  a 
Floor  Official.  These  Directors  are 
known  as  Floor  Directors.  Floor 
Governors  are  members  who  are 
designated  by  the  Chairman  of  the 
Board.  They  are  empowered  to  perform 
any  duty,  make  any  decision,  or  take 
any  action  assigned  to  or  required  of  a 
Floor  Director,  as  prescribed  by  the 
Rules  of  the  Board.  Senior  Floor 
Officials  are  former  Floor  Directors  or 
Floor  Governors  and  are  appointed  by 
virtue  of  their  experience. 

Exchange  policy  pursuant  to  NYSE 
Rule  37,  as  reflected  in  The  Floor 
Conduct  and  Safety  Guidelines,  will  be 
amended  to  conform  to  these  changes  in 
a  separate  filing. 


2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(6)(5)  '•  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.  The  amendments  to  NYSE 
Rule  37  support  these  goals  by 
promoting  the  efficient,  undisrupted 
conduct  on  the  floor. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  represents  that  it  does  not 
believe  that  the  proposed  rule  change 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

TTI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act^  and  Rule 
19b— 4(f)(3)^  thereunder  because  the 
Exchange  represents  that  it  is  concerned 
solely  within  the  administration  of  the 
Exchange. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  proposed  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
p-i>f.rest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statemenets 
with  respect  to  the  prposed  rule  change 


'  15  U.S.C.  78f(b). 
*  15  U.S.C.  78f(bM5). 
M5  U.S.C.  78s(b)(3)(A)(iii). 
« 1 7  CFR  240. 1 96-4(0(3). 
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that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
d\'ailable  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-28  and  should  be 
submitted  by  July  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  00-17145  Filed  7-6-00;  8:45  am] 

BILLING  COOE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  25-23.  Airworthiness 
Criteria  for  the  Installation  Approval  of 
a  Terrain  Awareness  and  Warning 
System  (TAWS)  for  Part  25  Airplanes 

AGENCY:  Foderal  Aviation 
.\d ministration  (FAA),  DOT. 
ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 

i>Midnce  of  Advisory  Circular  (AC)  25- 
23.  Airworthiness  Criteria  for  the 
Installation  Approval  of  a  Terrain 
Awareness  and  Warning  System 
(TAWS)  for  Part  25  Airplanes.  The  AC 
provides  guidance  for  designing  an 
acceptable  installation  for  a  TAWS  that 
is  compliant  with  Technical  Standard 
Order  (TSO)  C151.  The  guidance 
provided  is  specific  to  installations  of 
these  systems  on  transport  category 
airplanes. 

DATES:  Advisory  Circular  25-23  was 
issued  on  Mav  22.  2000,  by  the  Acting 
Manager  of  the  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration, 

HOW  TO  OBTAIN  COPIES:  A  paper  copy  of 
AC  25-2  3  may  be  obtained  by  writing  to 
L!,S.  Department  of  Transportation, 
Subsequent  Distribution  Center,  SVC- 
121,23.  Ardmore  East  Business  Center, 
3341  Q  75th  Avenue.  Landover, 
Mar>'land  20785  The  AC  also  will  be 
available  on  the  Internet  at 
http://www.faa.gov/avr/air/ 


'17CFR200.30-3(a)(12). 


airhome.htm,  at  the  link  titled 
"Advisory  Circulars"  under  the 
"Available  Information"  drop-down 
menu. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  contact  J,  Kirk  Baker, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  Systems  &  Equipment  Branch, 
ANM-130L,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5345;  fax  (562) 
627-5210. 

For  other  information  contact:  Jill 
DeMarco,  FAA,  Transport  Airplane 
Directorate,  Program  Management 
Branch,  ANM-114,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
telephone  (425)  227-1313;  fax  (425) 
227-1320, 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

On  September  23,  1999,  the  FAA 
issued  a  notice  of  the  availability  of 
proposed  Advisory  Circular  (AC)  25.XX, 
"Airworthiness  Criteria  for  the 
Installation  Approval  of  a  Terrain 
Awareness  and  Warning  System 
(TAWS)  Approved  under  Technical 
Standard  Order  (TSO)  C151."  That 
notice  was  published  in  the  Federal 
Register  on  September  30,  1999  (64  FR 
52820)  and  requested  public  comment 
on  the  proposed  AC  document.  Five 
commenters  submitted  comments  to  the 
proposed  AC.  A  discussion  and 
disposition  of  each  comment  follows. 

Format  of  AC 

Some  commenters  request  that  the 
format  of  the  proposed  AC  be  improved. 
One  commenter  requests  that  a  table  of 
contents  or  index  be  included. 

The  FAA  concur?  and  has  added  a 
table  of  contents  to  the  final  docimient. 

Guidance  for  Part  23  Airplanes 

One  commenter  requests  that  the 
proposed  AC  be  revised  to  include 
guidance  on  TAWS  installations  for 
airplanes  certificated  imder  14  CFR  part 
23  (small  airplanes). 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA 
cxirrently  is  developing  a  separate  AC 
that  provides  guidance  specific  to 
TAWS  installations  for  part  23 
airplanes.  By  issuing  with  two  separate 
AC'S,  the  FAA  anticipates  that  there  wdll 
be  less  confusion  for  applicants. 

Definition  of  Class  B  TAWS  Equipment 

One  commenter  suggests  that  the 
definition  of  Class  B  TAWS  equipment 
be  revised  to  include  a  note  indicating 
that  Class  B  TAWS  requires  a  GPS  input 
but  does  not  require  a  radio  altitude 


input.  The  commenter  states  that  the 
inclusion  of  such  a  note  will  help  to 
clarify  the  composition  of  Class  B 
TAWS  equipment. 

The  FAA  agrees  that  clarification  is 
appropriate.  Paragraph  11. b. (2),  "Radio 
Altimeter,"  of  the  final  AC  has  been 
revised  to  specify  that  Class  B 
equipment  does  not  require  a  radio 
altitude  input. 

Regulatory  References 

One  commenter  requests  that  the 
reference  to  the  requirements  of  §  91.223 
in  paragraph  5. a.  be  revised  to  add  the 
words  "or  certified"  in  the  phrase: 

"§91.223  states  that  no  person  may  operate 
a  turbine-powered  U.S. -registered  airplane 
configured  or  certified  with  6  or  more 
passenger  seats  *   *   *." 

The  FAA  disagrees  with  the  addition 
of  these  words.  The  text,  as  presented  in 
the  AC,  is  quoted  directly  from  §  91.223 
of  the  regulations.  An  AC  is  not  the 
vehicle  for  making  changes  to  the  text 
of  current  regulations. 

System  Criticality /Probability 

One  commenter  requests  clarification 
of  the  descriptions  of  failure  probability 
that  appear  in  paragraph  5.b.,  "System 
Criticality,"  of  the  proposed  AC.  The 
commenter  suggests  that  the  proposed 
text: 

"*   *   *  the  applicant  must  demonstrate 
that  the  TAWS  possesses  a  level  of  reliability 
commensurate  with  systems  that  have  a 
failure  probability  of  10  '*  or  less  per  flight 
hour*   *   *." 

be  changed  to: 

"*   *   *  have  a  failure  prot>ability  due  to 
undetected  feilures  (latent  failures)  of  10~* 
or  less  per  flight  hour," 

The  commenter  also  suggests  similar 
changes  in  the  probability  descriptions 
that  appear  in  paragraphs  7.c.(2)  and 
7.g.(l)(b). 

On  this  same  issue,  another 
commenter  points  out  that  the  reliability 
value  of  10  "  3,  as  stated  in  paragraph 
7.C.  of  the  proposed  AC,  is  not 
consistent  with  the  value  of  lO"'*, 
specified  in  paragraph  5.b. 

The  FAA  concurs  with  these 
commenters'  requests  and  has  revised 
the  final  AC  accordingly.  [Although 
paragraph  5.b.  (as  it  appeared  in  the 
proposed  AC)  has  been  eliminated  in 
the  final  AC,  the  item  noted  by  the 
commenter  has  been  clarified  and 
corrected  in  the  final  AC  in  paragraph 
9..  "System  Safety  Assessment."] 

Project  Specific  Certification  Plan 
(PSCP) 

One  commenter  suggests  that 
paragraph  7.b.  of  the  proposed  AC, 
concerning  the  Project  Specific 
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Certification  Plan  (PSCP),  be  revised  to 
include  "switches  and  annunciators"  in 
the  list  of  items  that  should  be  included 
in  a  comprehensive  system  description. 
Additionally,  this  commenter  requests 
that  this  paragraph  provide  guidance  on 
acceptable  or  desirable  locations  for  the 
installation  of  TAWS  controls,  control 
panels,  annunciators,  displays,  etc. 

The  FAA  concurs  and  has  revised 
paragraph  8.b.(l),  "System  Description," 
of  the  final  AC  accordingly. 

Another  commenter  suggests  revising 
paragraph  7.b.  of  the  proposed  AC  by 
deleting  the  inclusion  of  information 
regarding  software  aspects  of  any 
certification  and  any  certification- 
specific  integrated  circuits  (ASIC).  The 
commenter  states  that  this  issue  is  TSO- 
related  and  should  be  addressed  as  part 
of  the  TSO  approval  of  the  Line 
Replaceable  Unit  (LRU),  not  as  part  of 
the  approval  of  the  TAWS. 

The  FAA  does  not  agree  that  the 
material  should  be  deleted.  Instead,  the 
FAA  has  revised  the  final  AC  to  clarify 
this  issue.  This  information  appears  in 
paragraph  8.b.(3)  of  the  final  AC. 

System  Safety  Assessment 

One  commenter  requests  that  the  text 
of  the  lead-in  phrase  in  paragraph  7.c.(2) 
of  the  proposed  AC,  which  concerns  the 
System  Safety  Assessment,  be  revised  to 
include  the  phrase  highlighted  below: 

*   *   *  Given  that  TSO-C151  requires 
10-5  for  unannunciated  failure,  HMI,  and 
false  alerts  at  the  box  level  as  a  result  of  a 
TAWS  computer  failure,  the  box  as  installed 
must  meet  the  following  criteria  *  *  *" 

The  FAA  does  not  concur.  Restricting 
the  annunciations  to  only  those 
indicated  as  a  result  of  a  TAWS 
computer  failure  would  be  too  limiting. 
The  FAA's  intent  is  for  this  criterion  to 
be  more  comprehensive.  The  language 
as  used  the  proposed  AC  is  more  open 
to  the  inclusion  of  other  types  of 
avionics  architectures,  such  as  modular 
types,  that  are  being  proposed  today. 
This  language  has  been  retained  in  the 
final  AC. 

Another  conmienter  suggests  that 
paragraph  7.c.(2)(a)  of  the  proposed  AC 
be  revised  in  the  text  concerning 
probability  of  failure  of  the  availability 
of  the  TAWS  function.  The  text  in  the 
proposed  AC  states: 


"The  probability  of  failure  of  the  installed 
system  to  perform  its  intended  function  from 
a  reliability/availability  perspective  *   *   * 
shall  be  less  than  or  equal  to  10"^  per  flight 
hour." 

However,  this  commenter  requests 
that  the  reference  to  "availability"  be 
deleted.  The  commenter  considers  this 
request  reasonable  because: 

•  The  FAA  in  the  past  has  never  had  any 
availability  requirements  for  a  GPWS  system. 

•  Availability  is  more  dependent  on  the 
inputs  to  the  TAWS  system  than  on  the 
TAWS  computer  itself 

•  If  an  aircraft's  only  source  of  air  data  to 
the  TAWS  system  is  not  designed  to  meet 
this  requirement,  then  the  TAWS  system  will 
not  meet  this  requirement. 

This  commenter  further  states  that  the 
FAA  Master  Minimum  Equipment  List 
(MMEL)  policy  allows  the  TAWS 
function  to  be  inoperative  for  up  to  10 
flight  days.  The  commenter  questions 
why  the  AC  guidance  would  require 
availability  numbers  when  the  MMEL 
does  not  require  the  same. 

The  FAA  does  not  concur  with  this 
commenter's  requests.  Controlled  flight 
into  terrain  (CFIT)  continues  to  be  a 
major  contributor  to  commercial  jet 
airplane  hull  losses  and,  therefore, 
constitutes  a  failure  value  of  at  least 
10    a  for  all  of  the  functions  of  a  TAWS 
system.  Furthermore,  this  value  is 
consistent  with  the  expected  value  of 
the  inputs  to  TAWS.  If  the  sensor  input 
does  not  meet  this  failure  level,  it 
should  be  replaced  with  one  that  does. 

The  FAA's  Flight  Standards  Service 
determines  the  MMEL  requirements 
established  for  GPWS.  The 
determination  is  made  separate  ft-om  the 
determination  of  hazard  level.  The 
process  used  to  establish  relief  under 
the  MMEL  does  not  consider  the  use  of 
probabilities.  Instead,  it  is  based  on  the 
FAA's  evaluation  of  the  risks  associated 
with  the  system's  effect  on  the  aircraft 
and.  along  with  guidance  ft-om  air  traffic 
control,  the  pilot's  ability  to  operate  the 
aircraft. 

Self-Test  Functions 

One  commenter  points  out  that  the 
proposed  AC  does  not  consider  self-test 
functions,  and  suggests  that  criteria  for 
activation  or  inhibition  of  self-test 
functions  in  flight  should  be  provided. 


(For  example,  if  a  self-test  function 
results  in  a  failure  to  alert,  then  this 
should  be  inhibited  during  certain  (or 
all)  phases  of  flight.]  The  commenter 
suggests  that  the  System  Safety 
Assessment,  as  described  in  the  AC, 
should  consider  whether  credit  may  be 
taken  for  self-test  functions  in  meeting 
the  reliability  rates  provided. 

The  FAA  concurs  that  self-test 
functions  should  be  considered  and  has 
included  reference  to  them  in  the  final 
AC  in  paragraph  19.,  "Ground  Test 
Considerations." 

Software 

One  commenter  suggests  that 
paragraph  7.d.  of  the  proposed  AC, 
which  addresses  the  verification  of 
software  requirements,  is  unnecessary. 
The  commenter  states  that  software 
requirements  are  already  addressed  in 
TSO-ClSla,  and  requests  that  either  the 
paragraph  be  deleted  or  revised  to  state 
that  it  applies  to  systems  that  do  not 
meet  TSO-ClSla. 

The  FAA  does  not  agree  that  the 
information  should  be  deleted. 
However,  the  FAA  has  revised  this 
information  in  the  final  AC  to  clarify  the 
issue  raised.  Paragraph  10.,  "Software," 
of  the  final  AC  now  states: 

"The  applicamt  should  provide  evidence 
that  the  TAWS  software  meets  the 
requirements  of  TSO-ClSla  and  that  it  meets 
the  appropriate  software  levels  for  any  added 
feature(s)." 

Position  Source 

One  commenter  points  out  that 
vertical  accuracy  is  also  a  consideration 
for  the  correct  function  of  TAWS  for 
various  phases  of  flight.  However, 
paragraph  7.e.  of  the  proposed  AC, 
which  discusses  position  source,  does 
not  reference  any  criteria  for  required 
vertical  accuracy  for  the  correct  function 
of  TAWS.  The  commenter  suggests  that 
the  AC  should  include  such  criteria. 

The  FAA  concurs  and  has  expanded 
the  final  AC  to  include  the  requested 
criteria  for  both  vertical  and  horizontal 
position  sources.  This  information  is 
located  in  the  final  AC  in  paragraph  11., 
"Position  Source." 


Federal  Keuister/Vol.  65,  No.  131 /Friday,  July  7,  2000/Notices 


42055 


Terrain  Database 

One  commenter  requests  revision  to 
the  guidance  in  paragraph  7.f.(2)  of  the 
proposed  AC,  which  addresses 
verification  of  the  TAWS  terrain 
database.  The  commenter  states  that  the 
requirement  to  "include  terrain  and 
airport  information  of  the  area  of 
intended  operation"  may  result  in 
additional  and  undesired  STC 
limitations.  For  example,  if  an  applicant 
certifies  TAWS  equipment  on  an 
airplane  in  the  United  States  (and  uses 
a  "U.S.  database")  there  is  nothing  to 
keep  the  operator  from  moving  the 
airplane  to  another  region  of  the  world 
and  the  STC  would  still  be  valid.  The 
commenter  states  that  limiting  an  STC 
to  a  region  of  operation  would  be  non- 
productive and  undesirable.  Therefore, 
the  commenter  suggests  that  the  AC  be 
revised  to  require  that  applicants  verify 
that  an  obvious  TAWS  failure  condition 
will  be  indicated  to  the  pilot  whenever 
an  airplane  is  operated  outside  of  the 
region  that  is  covered  by  the  terrain/ 
airport  database  installed  on  the 
airplane. 

The  FAA  concurs  that  clarification  is 
necessary  for  this  item.  The  final  AC 
now  directs  applicants  to  the 
Instructions  for  Continued 
Airworthiness,  which  should  identify 
the  procedures  for  determining  the 
-tatus  of  the  terrain  database.  The  AC 
states  that  operators  should  use  this 
information  to  determine  if  the  current 
terrain  database  is  appropriate  for  the 
area  of  intended  operation.  This 
information  can  be  found  in  the  final 
AC  in  paragraph  12.b.,  "Valid  Regional 
Data." 

Terrain  Display 

One  commenter  notes  that  paragraph 
7.g.(l)(a)  of  the  proposed  AC  states  that 
any  device  approved  under  TSO-ClSl 
must  be  capable  of  providing  terrain, 
obstacle,  and  alerting  data  to  display 
hardware  that  is  already  onboard  the 
airplane.  The  commenter  states  that  a 
TAWS  designed  to  use  its  own 
proprietary  display  must  also  support 
existing  display  hardware  in  the  aircraft. 
The  commenter  requests  that  this 
requirement  not  exclude  dedicated 
displays. 

The  FAA  concurs  and  has  revised 
paragraph  13.a.(l),  "Terrain  Display,"  of 
the  final  AC  accordingly. 

Another  commenter  suggests  that 
paragraph  7.g.  of  the  proposed  AC, 
which  concerns  display  presentation 
criteria,  be  revised  to  address  situations 
where  the  means  of  display  is  used  for 
more  than  only  the  presentation  of  the 
terrain  display.  The  commenter  suggests 


the  addition  of  a  new  paragraph  that 
states: 

"The  applicant  shoujd  consider  the 
selection  of  terrain  display  where  the  display 
is  utilized  for  multiple  functions.  In  these 
cases,  a  means  should  be  provided  to  select 
and  deselect  the  display  of  terrain." 

The  FAA  concurs  with  this  suggestion 
and  has  revised  paragraph  13.a.(4)  of  the 
final  AC  accordingly. 

One  commenter  requests  a  revision  to 
paragraph  7.g.(2)  of  the  proposed  AC, 
which  addresses  the  terrain  display 
presentation.  The  commenter  points  out 
that  paragraph  7.g.(2)(g)  states  that  the 
terrain  display  should  be  "viewable  in 
direct  sunlight,  and  at  least  one  display 
must  be  viewable  by  each  pilot."  The 
commenter  requests  that  consideration 
be  given  for  aircraft  with  only  one 
display.  Single  displays  are  conmion  in 
older  aircraft,  where  weather  radar  PPI 
displays  may  be  installed  on  only  one 
side  of  the  flightdeck.  The  commenter 
suggests  that  the  wording  be  changed  to 
"*   *   *  at  least  one  display  must  be 
viewable  by  one  of  the  pilots." 

The  FAA  concurs  and  has  revised 
paragraph  13.b.(7),  "Terrain  Display 
Presentation,"  of  the  final  AC 
accordingly. 

One  commenter  suggests  a  revision  to 
paragraph  7.g.(2)(h)  of  the  AC,  which 
concerns  the  display  of  a  "failed  and/or 
inoperative  TAWS"  indication  to  the 
flight  crew.  The  commenter  suggests 
that  an  "inhibited  TAWS"  should  be 
indicated  as  well,  and  suggests  that  the 
text  of  the  AC  be  changed  to  include 
this. 

The  FAA  concurs  and  has  revised 
paragraph  13.b.(8)  of  the  final  AC 
accordingly. 

One  commenter  points  out  an 
inconsistency  between  guidance 
provided  in  paragraph  7.g.(2){n)  of  the 
AC,  concerning  the  selected  colors  of 
the  terrain  display,  and  the 
requirements  of  §25.1322  ("Warning, 
caution,  and  advisory  lights").  The 
commenter  notes  that  §  25.1322  calls  for 
indication  lights  to  be  red  (for  warnings) 
or  amber  (for  cautions);  however, 
paragraph  7.g.(2)  of  the  AC  appears  to 
contradict  this  where  it  states,  "TAWS 
equipment  shall  be  designed  to  interface 
with  a  terrain  display,  either  color  or 
monochromatic."  The  commenter  is 
concerned  that  the  use  of  a 
monochromatic  display  would  violate 
the  regulations  and,  therefore,  suggests 
that  acceptability  of  monochromatic 
displays  must  be  deleted. 

The  FAA  concurs  that  clarification  of 
this  item  is  needed.  The  final  AC  has 
been  revised  to  specify  that  the  terrain 
display  feature  applies  only  to  color 
displays.  This  information  is  found  in 
paragraph  13.b.(14)  of  the  final  AC. 


Pop-Up  Mode  Switching  Functionality 

One  commenter  requests  that 
paragraph  7.g.(3)(a)  of  the  proposed  AC, 
which  concerns  pop-up  mode  switching 
functionality,  be  revised  to  address 
display  systems  that  cannot 
acconmiodate  annunciating  the  terrain 
display  mode.  The  commenter  suggests 
that  this  paragraph  be  revised  to  state: 

"The  terrain  display  mode  should  be 
annunciated  on  the  display  or,  if  not  feasible 
on  the  display,  with  a  mode  annunciation 
light  near  the  terrain  display,  or  equivalent." 

The  FAA  concurs  with  the 
commenter's  suggestion  and  has  revised 
paragraph  13.c.(l)(d),  "Pop-Up  Mode- 
Switching  Functionality,"  of  the  final 
AC  accordingly. 

Another  commenter  requests  that  the 
AC  provide  guidance  on  acceptable 
default  display  ranges  for  this  mode  of 
operation. 

The  FAA  concurs  and  has  revised  the 
final  AC  to  include  a  new  paragraph 
13.c.(l)(f)  to  provide  this  guidance. 

Another  commenter  requests  that  the 
criteria  for  automatic  pop-up  function 
be  revised  to  state  that  the  pop-up 
feature  should  automatically  display 
TAWS-related  information  when  a 
TAWS  caution  or  warning  alert  occurs. 
The  proposed  AC,  however,  only 
mentions  the  TAWS  caution  alert. 

The  FAA  disagrees.  The  required  pilot 
response  to  a  TAWS  warning  is  an 
immediate  climb  to  clear  the  terrain/ 
obstacle.  Pop-up  of  the  display  with  a 
"warning"  may  distract  the  pilot.  With 
a  "caution"  alert,  there  will  be  enough 
time  for  the  pilot  to  evaluate  the 
information  on  the  display  and      * 
determine  if  either  a  level-off  is 
adequate  or  the  initiation  of  a  climb  is 
necessary. 

Alerts  Within  the  Flightcrew's  Primary 
Field  of  View 

One  commenter  requests  that 
paragraph  7.h.(2)  of  the  proposed  AC, 
which  calls  for  the  alerting  system  to  be 
"within  the  flightcrew's  primary'  field  of 
view,"  be  revised  to  include  a  definition 
of  the  "flightcrew's  primary  field  of 
view."  The  commenter  states  that,  on 
many  retrofit  installations,  there  is 
simply  not  any  room  available  to  install 
lights  in  today's  generally  accepted 
primary  field  of  view.  The  commenter 
also  requests  that,  if  an  applicant  is 
retrofitting  an  airplane  that  has 
previously-installed  alert  lights,  then 
the  applicant  should  be  allowed  to  use 
those  previously-installed  light 
locations. 

The  FAA  agrees  that  clarification  is 
appropriate.  Paragraph  14.  "Alerts,"  of 
the  final  AC  has  been  modified  to 
include  the  previously-installed  light 
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locations,  and  to  reference  the  human 
factors  considerations  in  the  applicant's 
certification  plan  as  a  method  of 
determining  the  flight  crew's  primary 
field  of  view. 

Alert  Prioritization 

One  commenter  points  out  what 
seems  to  be  a  conflict  in  the  guidance 
concerning  the  number  of  aural  alerts 
permitted  at  one  time.  The  commenter 
notes  that  paragraph  7.i.{l)(a)  of  the 
proposed  AC  states  that,  on  aircraft 
equipped  with  a  TAWS,  Predictive 
Windshear  System  (PWS),  and  a  Traffic 
Collision  Avoidance  System  (TCAS), 
"only  one  aural  alert  is  given  at  any  one 
time."  However,  the  NOTE  at  the 
bottom  of  Table  2  states,  "Voice  callouts 
are  allowed  simultaneously  with 
TCAS."  The  commenter  requests 
clarification  of  this  issue. 

The  FAA  concurs  that  clarification  is 
necessary.  The  FAA's  intent  is  to 
prioritize  callouts  so  that  only  one  is 
given  at  any  time.  Therefore,  Table  2 
("Recommended  Voice  Prioritization 
between  the  TAWS  and  Other  Systems 
Installed")  of  the  final  AC  has  been 
revised  to  delete  the  references  to 
simultaneous  callouts. 

Another  commenter  questions  the 
material  contained  in  Table  2  of  the 
proposed  AC.  The  commenter  asks  if  the 
"PDA  (Too  Low  Terrain')  Caution," 
shovsm  as  Priority  Level  9  on  the  table, 
is  considered  a  separate  function  or  sub- 
function  of  the  forward-looking  terrain- 
avoidance  (FLTA)  function.  In  the  table, 
the  term  "(FLTA)"  follows  the  term 
"PDA  *   *   *  Caution."  The  commenter 
finds  the  meaning  of  this  unclear. 
Additionally,  this  commenter  questions 
whether  Table  2  is  intended  to  consider 
both  Class  A  and  Class  B  TAWS. 

The  FAA  concurs  that  clarification  of 
the  information  presented  in  Table  2  is 
appropriate.  First,  the  FAA  has  deleted 
the  term  "(FLTA)"  that  appears  in  the 
Priority  Level  9  column,  as  it  is 
inappropriate  in  that  section  of  the 
table.  Second,  the  FAA  has  revised 
Table  2  to  include  indications  in  each 
Priority  Level  as  to  whether  the 
guidance  applies  to  Class  A  TAWS, 
Class  B  TAWS,  or  both  systems. 

System  Inhibit 

One  commenter  requests  that 
paragraph  7.j.  of  the  proposed  AC, 
concerning  system  inhibit,  be  revised  to 
clarify  the  system  inhibit  provisions  for 
Class  B  TAWS  systems.  The  commenter 
notes  that  TSO-C151  does  not  require 
Class  B  systems  to  inhibit  the  FLTA  and 
PDA  functions  while  maintaining  basic 
GPWS  functions,  and  requests  that  the 
AC  specify  this. 


The  FAA  agrees  and  has  clarified  this 
information  in  the  final  AC  in  paragraph 
16.,  "System  Inhibit." 

Flight  Data  Recorders 

One  commenter  suggests  deletion  of 
paragraph  7.k.  of  the  proposed  AC, 
which  addresses  considerations  relevant 
to  flight  data  recorders.  The  commenter 
states  that  this  is  essentially  an  LRU 
issue  and  should  be  addressed  via  the 
TSO  approval  process.  Since  there  are 
no  FAA  requirements  to  record  TAWS 
FLTA  alerts,  this  does  not  need  to  be 
addressed  in  the  AC. 

Similarly,  another  commenter  notes 
that  paragraph  7.k.  implies  that  flight 
data  recorders  certificated  under  part  91 
(and  potentially  all  JAA-certificated 
flight  data  recorder  installations)  should 
have  a  means  to  record  FLTA  alerts  as 
well  as  FLTA  and/or  PDA  inhibits.  The 
commenter  states  that  this  information 
is  not  recorded  today  in  these 
installations  and  the  format  is  not 
defined.  The  commenter  requests  that 
this  paragraph  be  clarified  as  to  its 
specific  installation  application. 

The  FAA  does  not  consider  that  any 
change  to  the  information  concerning 
flight  data  recorders  is  necessary.  The 
AC  clearly  specifies  that  the  guidance 
applies  only  to  aircraft  that  are  defined 
by  the  requirements  of  §  25.1459 
("Flight  recorders").  Furthermore,  it 
specifies  the  recording  requirements  for 
the  various  alerts  associated  with 
TAWS.  (This  information  is  found  in 
the  final  AC  in  paragraph  17,  "Flight 
Data  Recorder.") 

Human  Factors 

One  commenter  requests  clarification 
of  paragraph  7.1.  of  the  proposed  AC, 
which  addresses  inclusion  of  human 
factors  considerations  as  part  of  the 
certification  program.  The  commenter 
suggests  that  the  paragraph  clarify  the 
requirements  for  a  first-time 
certification  of  a  display  design  versus 
follow-on  installations  or  minor  display 
improvements.  The  commenter 
considers  that  follow-on  certifications 
(i.e.,  same  display  design  in  different 
aircraft)  and  minor  changes  should  not 
require  the  rigorous  human  factor 
review  that  a  new  display  design  should 
require. 

"The  FAA  agrees  that  clarification  on 
this  issue  is  necessary.  The  FAA  has 
revised  the  final  AC  by  eliminating  the 
separate  paragraph  addressing  human 
factors,  and  including  the  pertinent 
information  in  paragraph  8.f.,  "Testing 
Plan." 

Flight  Test  Requirements 

One  commenter  suggests  that 
paragraph  7.m.(2),  of  the  proposed  AC, 


which  concerns  flight  test  requirements, 
be  revised  to  clarify  that  the  "cases" 
listed  are  intended  only  to  assist  in 
determining  flight  test  guidelines  for 
potential  TAWS  configurations; 
however,  the  actual  requirement  for  a 
flight  test  needs  to  be  evaluated  for  each 
installation.  The  commenter  is 
concerned  that,  with  the  cases  written 
as  they  are,  someone  unfamiliar  with 
TAWS  may  gain  the  impression  that  a 
flight  test  is  required  for  every  possible 
TAWS  installation,  which  is  not  the 
case.  To  clarify  this  issue  further,  the 
commenter  suggests  that  all  of  the 
"cases"  listed  be  changed  to 
"examples."  Additionally,  the 
commenter  requests  that  a  note  be 
added  to  state  that  some  installations 
may  be  a  combination  of  these  examples 
and,  as  such,  all  of  the  guidance  should 
be  considered  when  determining  flight 
test  requirements. 

The  FAA  agrees  with  this 
commenter's  suggestions  and  has 
revised  in  paragraph  20. a,  "Flight  Test 
Considerations,"  of  the  final  AC 
accordingly. 

One  commenter  requests  clarification 
concerning  the  flight  test  requirements 
for  follow-on  installations  of  a 
previously  approved  TAWS  in  which  a 
required  sensor  input  has  not  been 
previously  approved.  The  commenter 
assumes  that  bench  testing  of  each 
model  of  sensors  would  be  an 
acceptable  means  of  compliance  for 
these  (thus,  not  requiring  flight  testing 
during  installation  of  follow-ons). 

The  FAA  agrees  that  clarification  is 
required  and  has  modified  peuagraph 
20.,  "Flight  Test,"  to  include  guidance 
in  determining  the  scope  of  flight  testing 
required. 

One  commenter  requests  clarification 
in  paragraph  7.m.{2)  concerning  Case  5, 
which  pertains  to  a  follow-on 
installation  of  a  previously-approved 
TAWS  in  which  the  radio  altitude  to  the 
TAWS  equipment  has  not  been 
previously  approved.  The  commenter 
states  that  this  case  should  not  be 
applicable  to  Class  B  TAWS,  because 
Class  B  TAWS  does  not  require  a  radio 
altitude  input.  The  commenter  suggests 
that  the  AC  specify  this. 

The  FAA  agrees  with  the  commenter 
and  has  revised  the  final  AC  to  specify 
that  this  example  is  not  for  Class  B 
equipment. 

One  commenter  notes  that  the 
proposed  AC  does  not  consider  systems 
able  to  account  for  altitude  variations  in 
cold  weather  (function  similar  to  the 
Allied  Signal  Geometric  Altitude),  other 
than  a  note  in  the  AFMS  requirements. 
The  commenter  suggests  that  the  AC 
provide  guidance  that  describes  this 
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function  and  any  testing  associated  with 
it 

The  FAA  agrees  with  the  commenter 
and  has  revised  the  final  AC  to  add  this 
guidance  in  new  paragraph  20.g., 
"Pressure  Altitude  Variations  in  Cold 
Weather." 

Ground  Tests 

One  commenter  requests  clarification 
of  whether  the  airworthiness 
considerations  described  in  paragraph  7. 
of  the  prof:iospd  AC  are  to  be  construed 
as  requiring  verification  by  ground  or 
flight  test.  The  commenter  notes  that  the 
AC  does  not  explicitly  consider  any 
ground  testing  required  for  evaluation  of 
an  installation  The  commenter  suggests 
that  some  items  that  should  be 
considered  for  ground  testing  are: 

•  An  acceptable  location  of  TAWS 
controls,  displays,  an  annunciators; 

•  Exercise  of  self-test  functions; 

•  Evaluation  of  identified  failure  modes: 

•  Evaluation  of  all  discretes  and  TAWS 
interfaces; 

•  EMI/EMC  testing,  and 

•  Electrical  transient  testing. 

The  FAA  concurs  with  the 
commenter's  suggestion  and  has  revised 
the  final  AC  to  include  a  new  paragraph 
19..  "Ground  Test  Considerations,"  to 
include  this  information. 

Forward  Looking  Terrain  Avoidance 
(FLTA)  Flight  Test  Requirements 

One  commenter  suggests  that  the  text 
of  paragraph  7  m  (3)(a)  of  the  proposed 
AC,  which  addresses  FLTA  flight  test 
requirements,  be  changed  from: 

"Two  tests  are  reconunended  *  *  *  ," 

to: 

"Test  runs  are  recommended  to  be  level 
flight  at  approximately  500  feet  above  the 
terrain/obstacle  of  interest.  The  test  runs 
should  verify  that  all  alerts  (cautions  and 
warnings)  are  given  at  an  appropriate  point 
in  the  test  run;  that  all  pop-up.  auto  range, 
or  other  display  features  are  working;  and 
that  the  display  depicts  the  terrain 
accurately." 

This  commenter  states  that  experience 
has  shown  that  all  FLTA  features  can  be 
tested  with  level  flight  and  there  is  no 
need  to  add  the  risk  of  descending 
toward  the  terrain/obstacle  during  the 
test  flight. 

The  FAA  concurs  with  the 
commenter's  suggestion  and  has  revised 
paragraph  20. b.,  "FLTA  Flight  Test 
Considerations,"  of  the  final  AC 
accordingly 

Premature  Descent  Alert  (PDA)  Flight 
Test  Requirements 

One  commenter  requests  that 
paragraph  7  m. (4)  of  the  proposed  AC, 
which  concerns  PDA  flight  test 


requirements,  be  revised  to  specify  that, 
depending  on  the  system  design,  PDA 
flight  tests  may  only  need  to  be 
accomplished  during  a  system's  initial 
certification.  The  commenter  states  that, 
for  the  Honeywell  Enhanced  Ground 
Proximity  Warning  System  (EGPWS) 
specifically,  all  of  the  inputs  driving  the 
PDA  function  can  be  tested  via  FLTA 
testing  and  altitude  callout  testing. 
Thus,  once  the  function  has  been 
proven  during  the  initial  certification, 
follow-on  certifications  can  be  proven 
by  alternative  tests.  The  commenter 
requests  that  text  be  added  to  this 
section  to  allow  such  "alternative" 
means  of  testing  for  this  system.  This 
same  commenter  states  that,  with  the 
Honeywell  EGPWS,  PDA  testing  can  be 
performed  most  safely  if  the  aircraft  is 
more  than  15  nautical  miles  (NM)  from 
the  nearest  airport.  The  commenter 
requests  that  the  AC  be  revised  to  allow 
PDA  testing  outside  of  15  NM  from  the 
nearest  runway  to  allow  for  testing  at 
safer  altitudes. 

The  FAA  does  not  agree  with  the 
commenter's  suggested  changes.  The 
FAA  considers  the  commenter's 
requests  to  be  too  specific  to  one 
particular  system  design,  and  may  not 
be  appropriate  for  other  designs.  As  for 
"alternative  means  of  testing,"  the  FAA 
points  out  that  the  guidance  provided  in 
this  AC  applies  to  one  acceptable 
means,  but  not  the  ordy  means,  of 
compliance;  therefore,  applicants  have 
the  prerogative  to  apply  for  FAA 
approval  of  alternative  means  of 
compliance,  which  may  include 
alternative  testing  methods. 

Basic  GPWS  Flight  Test  Requirements 

One  commenter  requests  a  change  in 
the  text  of  the  first  sentence  of 
paragraph  7.m.(5)(c)  of  the  proposed 
AC,  which  concerns  negative  climb  rate 
or  altitude  loss  after  takeoff.  The 
commenter  requests  that  the  text  be 
changed  from: 

"This  test  is  conducted  immediately  after 
takeoff  before  climbing  above  700  AGL  or 
above  runway  elevation." 

to 

"This  test  is  conducted  immediately  after 
takeoff." 

The  commenter  states  that  Honeywell 
has  been  able  to  develop  tests  of  its 
EGPWS  systems  for  this  scenario  that 
allow  for  higher  ahitude  gain,  thus 
reducing  the  risk  of  this  test  flight. 

The  FA^A  does  not  concur.  The  FAA 
considers  the  commenter's  requests  to 
be  too  specific  to  one  particular  system 
design,  and  may  not  be  appropriate  for 
other  designs. 

.\nother  commenter  suggests 
paragraph  7.m.(5)(f)  of  the  proposed  AC, 


which  concerns  the  Voice  Callout  "Five 
Hundred  Feet"  function,  be  revised  to 
include  the  following  note: 

"If  selected  or  utihzed  in  the 
installation,  this  test  should  be 
conducted."  The  commenter  states  that 
not  all  operators  elect  the  use  of  the  500- 
foot  callout  and,  therefore,  it  is  not 
possible  to  test  this  callout  in  those 
installations.  As  an  alternative,  the 
commenter  suggests  that  this  section 
could  be  changed  simply  to  address 
"altitude  callouts,"  and  thus  test  all  of 
the  selected  altitude  callouts. 

The  FAA  does  not  concur  with  this 
commenter's  request.  The  Voice  Callout 
"Five  Hundred  Feet"  function  is 
required  by  TSO  C-151  for  both  the 
Class  A  and  B  TAWS. 

Terrain  Display  Flight  Test 

Requirements 

One  commenter  states  that,  in  some 
new  display  systems,  it  is  possible  to 
evaluate  the  new  display  via  groimd 
tests.  Therefore,  this  commenter 
suggests  that  paragraph  7.m.(6)  of  the 
proposed  AC  be  revised  by  adding  a 
note  to  indicate  that  ground  test 
evaluation  of  a  display  may  be 
acceptable  if  it  can  be  shown  that  all 
aspects  or  performance  of  the  display 
can  be  evaluated  via  ground  tests. 

The  FAA  does  not  conciu'  with  the 
commenter's  request.  The  guidance  in 
this  section  of  the  AC  is  only  for  first- 
time  evaluations  of  displays.  The 
commenter's  concerns  are  covered  in 
the  guidance  contained  in  paragraph  18. 
("System  Evaluations  with  Simulators") 
and  paragraph  19.  ("Ground  Test 
Considerations")  of  the  final  AC,  which 
provide  additional  guidance  for  other 
types  of  evaluations. 

Another  commenter  questions 
whether  flight  testing  is  necessary  to 
verify  terrain  display  requirements.  This 
commenter  states  that  the  Allied  Signal 
EGPWS  allows  readout,  via  an  external 
PC  and  a  terminal  program,  of  all 
interfaces  to  the  EGPWS  LRU.  This  test 
will  determine  that  all  signals  interface 
properly  with  the  system.  This  system 
also  wdU  allow  simulation  of  all 
parameters  inside  the  EGPWS  unit,  so 
that  different  scenarios  can  be 
simulated.  Chuing  this  simulation,  a 
check  of  all  aural  and  visual  alerts  can 
be  made,  and  the  presentation  of  terrain 
on  the  display  can  be  checked.  The 
commenter  considers  it  uinnecessary  to 
reqviire  verification  of  the  TSO-ed 
software  with  real  parameters. 
Therefore,  the  commenter  requests  that 
paragraph  7.m.(6)  of  the  proposed  AC  be 
revised  to  include  the  acceptability  of 
ground  testing  for  the  evaluation  of 
displays. 


42058 


Federal  Register '  Vol.  65,  No.  131 /Friday,  July  7.  2000/Notices 


The  FAA  does  not  concur.  The  FA.\ 
considers  the  commenter's  request  to  be 
too  specific  to  one  particular  system 
design,  and  may  not  be  appropriate  for 
other  designs. 

Issued  in  Renton,  Washington,  on  June  29, 
2000. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 

[FR  Doc.  00-17243  Filed  7-6-00;  8:45  am] 

BIliJNe  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25  335   1  A, 
Design  Dive  Speed 

agency:  Federal  Aviation 
\  miinistration,  DOT. 
ACTION:  Notice  of  Availability  of 
Proposed  Advisory  Circular  (AC) 
25.335-lA,  and  request  for  conunents. 

SUMMARY:  This  notice  announces  the 
d\  ailability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  sets  forth  an  acceptable  means, 
but  not  the  only  means,  of 
demonstrating  compliance  with  the 
provisions  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  related  to 
the  minimum  speed  margin  between 
design  cruise  speed  and  design  dive 
speed  for  transport  category  airplanes. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  2000. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  25.335-lA  to:  Federal 
Aviation  Administration,  Attention: 
James  Haynes,  Airframe  and  Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW,  Renton,  WA  98055-4056. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Thur.  Transport  ;5t<indards  Staff,  at  the 
address  above,  telephone  (425)  227- 
2127 

SUPPLEMENTARY  INFORMATION: 
Comment}.  Invited 

Interf'-t-'d  persons  are  invited  to 
'  inment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Commenters  should  identify  proposed 
AC  25.335-lA  and  submit  conunents,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 


will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC.  The  proposed  AC  can  be  found  and 
downloaded  from  the  Internet  at  http:/ 
/www.faa.gov/avr/air/airhome.htm,  at 
the  link  titled  "Draft  AC's."  A  paper 
copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  petson 
named  above  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Discussion 

Section  25.335(b)  requires  the  design 
dive  speed,  Vd.  of  the  airplane  to  be 
established  so  that  the  design  cruise 
speed  is  no  greater  than  0.8  times  the 
design  dive  speed,  or  that  it  be  based  on 
an  upset  criterion  initiated  at  the  design 
cruise  speed,  Vc  At  altitudes  where  the 
cruise  speed  is  limited  by 
compressibiHty  effects,  §  25.335(b)(2) 
requires  the  margin  to  be  not  less  than 
0.05  Mach.  Furthermore,  at  any  altitude, 
the  margin  must  be  great  enough  to 
provide  for  atmospheric  variations  (such 
as  horizontal  gusts  and  the  penetration 
of  jet  steams),  instrument  errors,  and 
production  variations.  This  AC  provides 
a  rational  method  for  considering  the 
atmospheric  variations. 

Issued  in  Renton,  Washington,  on  June  27, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  00-17244  Filed  7-6-00;  8:45  am] 
MLLINQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Albany  County.  NY 

agency:  Federal  Highway 
Administration  (FHWA),  DOT 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  Town  of  Bethlehem.  Albany 
County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Werner,  Regional  Director, 
New  York  State  Department  of 
Transportation,  84  Holland  Avenue, 
Albany,  New  York  12208.  Telephone: 
(518)474-6178 
or 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division, 
Leo  W.  O'Brien  Federal  Building,  9th 
Floor,  Clinton  Avenue  and  North 


Pearl  Street,  Albany,  New  York  12207, 
Telephone:  (518)  431-4127. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  State 
Route  85  in  the  Town  of  Bethlehem, 
Albany  County,  New  York.  The 
proposed  improvement  will  involve  the 
construction  and  rehabilitation  of  the 
existing  route  from  the  vicinity  of  its 
intersection  with  Route  140,  to  the 
Albany  City  Line,  a  distance  of  about  2.6 
miles.  Improvements  to  the  highway  are 
necessary  to  address  identified 
transportation  problems  within  the 
corridor  and  to  accommodate  the 
existing  and  projected  traffic  demands. 
In  addition  to  the  highway 
improvements,  the  project  may  include 
the  widening  of  the  existing  Route  85 
bridge  over  the  Normanskill  or  the 
construction  of  a  new  parallel  structure, 
and  the  rehabilitation  or  replacement  of 
the  existing  Route  85  structure  over  the 
Thruway  and  the  construction  of  a  new 
parallel  structure  over  the  New  York 
State  Thruway. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
construction  of  a  two  lane  limited 
access  highway  on  new  location  from 
the  Route  140  intersection  to  the 
vicinity  of  the  existing  Route  85  over 
Normanskill  bridge  (effectively 
extending  the  existing  two  lane  facility); 
(3)  providing  a  four  lane  facility  by  the 
construction  of  a  new  four  lane  limited 
access  highway  on  new  location  frtjm 
the  Route  140  intersection  to  the 
vicinity  of  the  existing  Route  85  bridge 
over  the  Normanskill  and  then  the 
construction  of  two  additional  lanes 
parallel  to  the  existing  two  lane  limited 
access  highway  to  the  vicinity  of  the 
Albany  City  Line.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade,  alignment,  and  local  access. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previouslv 
expressed  interest  in  this  proposal.  No 
formal  Scoping  Meeting  is  planned  at 
this  time.  A  public  information  meeting 
will  be  held  after  additional  study.  After 
the  Draft  Environmental  Impact 
Statement  (DEIS)  is  prepared,  it  will  be 
made  available  for  agency  and  public 
review  and  comment  In  addition,  a 
public  hearing  will  be  held  for  which  a 
public  notice  will  he  given  of  the  time 
and  place  of  the  hearings. 
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To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway 
Research,  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program) 

Authority:  23  U.S.C.  315;  23  U.S.C. 

771.123 

Issued  on:  June  29,  2000. 
Douglas  P.  Conlan, 
District  Engineer,  Federal  Highway 
Administration,  Albany,  New  York. 
[FR  Doc.  00-17220  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4910-22-41 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No  33843] 

Arkansas  and  Missouri  Railroad 
Company — Lease  and  Operation 
Exemption — Union  Pacific  Railroad 
Company 

Arkansas  and  Missouri  Railroad 
Company  (A&M),  a  Class  III  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  lease  and 
operate  3.2  miles  of  rail  line  from  Union 
Pacific  Railroad  Company  (UP)  at 
several  locations  near  UP's  Van  Buren, 
.\rkansas  vard.  in  Sebastian  County,  AR. 
A&M  states  that  there  are  no  mileposts 
assigned  to  the  area  by  UP. 

Because  A&M's  projected  annual 
revenues  will  exceed  $5  million,  A&M 
has  certified  to  the  Board  on  June  8, 
2000,  that  the  required  notice  of  the 
transaction  was  posted  at  the  workplace 
of  the  employees  on  the  affected  lines 
on  April  6,  2000.  .See  49  CFR  1150.42(e). 
A&M  stated  in  its  verified  notice  that 
the  transaction  was  scheduled  to  be 
consummated  on  or  about  June  14, 
2000,' 


'  Due  to  the  timing  of  A&M's  certification  to  the 
Board,  consummation  under  normal  circumstances 
would  have  to  be  delayed  until  August  7,  2000  (60 
days  after  A&M's  certification  to  the  Board  that  it 
had  complied  with  the  Board's  rule  at  49  CFR 
1150,42(e)),  In  a  decision  in  this  proceeding  served 
on  June  29,  2000,  however,  the  Board  granted  the 
request  by  A&M  for  waiver  of  the  remainder  of  the 
60-day  period,  as  measured  from  the  certification 
date  to  the  Board,  to  allow  consummation  to  occur 
as  early  as  June  29,  2000,  because  rail  employees 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33843,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  James  E. 
Howard,  90  Canal  Street,  Boston,  MA 
02114. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-17122  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No  33886] 

Arizona  &  California  Railroad  Company 
Limited  Partnership  d/b/a  Puget  Sound 
&  Pacific  Railroad  Company — Lease 
and  Operation  Exemption — Union 
Pacific  Railroad  Company 

Arizona  &  California  Railroad 
Company  Limited  Partnership  (ARZC) 
d/b/a  Puget  Soimd  &  Pacific  Railroad 
Company  (PS&P),'  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  lease  and  operate 
approximately  1.8  miles  of  certain  rail 
lines  from  the  Union  Pacific  Railroad 
Company  (UP)  as  follows:  (1)  From  UP 
milepost  53.83  to  UP  milepost  54.23; 
and  (2)  from  UP  milepost  55.28  to  UP 
milepost  56.70,  in  Aberdeen  and 
HoQuiam  Counties,  WA. 

Tne  transaction  was  scheduled  to  be 
consummated  on  or  after  June  26,  2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33886,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  JsJW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  Esq,,  Weiner, 
Brodskv,  Sidman  &  Kider,  P.C,  1300 
19th  Street,  NW.,  Fifth  Floor, 
Washington,  DC  20036-1609. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-17121  Filed  7-6-O0;  8:45  am] 

BILUNG  COOE  4915-00-l> 


and  their  imions  had  been  given  more  than  60  days' 
actual  notice  in  this  case. 

'  ARZC  is  an  existing  Class  III  rail  earner,  and 
PS&P  is  an  operating  division  of  ARZC.  See  Arizona 
&  California  Railroad  Company  Limited 
Partnership — Acquisition  and  Operation 
Exemption — The  Burlington  Northern  and  Santa  Fe 
Railway  Company,  STB  Finance  Docket  No.  33448 
(STB  served  Sept.  11,  1997). 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  DocKei  No.  33884] 

Wisconsin  Central  Ltd. — Tracnage 
Rights  Exemption — Illinois  Centra: 
Railroad  Company 

Illinois  Central  Railroad  Company  (IC) 
has  agreed  to  amend  the  overhead 
trackage  rights  previously  granted  to 
Wisconsin  Central  Ltd.  (WCL)  over  its 
line  of  railroad  between  IC's  connection 
with  Union  Pacific  near  16th  Street  in 
Chicago  and  IC's  Markham  Yard  in 
Hazel  Crest,  IL,  a  distance  of 
approximately  22  miles.'  Previously, 
WCL  used  those  rights  to  interchange 
traffic  with  IC  and  Grand  Trunk  Western 
Railroad  Incorporated  at  Markham  Yard, 
and  also  to  interchange  traffic  at  a 
coimection  point  with  Norfolk  and 
Western  Railway  Company  near  95th 
Street  in  Chicago,  IL. 

The  transaction  is  scheduled  to  be 
consummated  on  or  shortly  after  July  5, 
2000. 

The  proposed  amendment  to  the 
trackage  rights  would  grant  additional 
rights  to  WCL  and  will  allow  WCL  to 
connect  directly  with  lines  of  the 
Chicago  South  Shore  and  South  Bend 
Raib-oad  (CSS)  at  115th  Street  in 
Chicago,  thus  providing  for  a 
streamlined  route  for  roofing  granules 


'  See  Wisconsin  Central  Ltd. — Trackage  Rights 
Exemption — The  Baltimore  and  Ohio  Chicago 
Terminal  Railroad  Company,  Consolidated  Rail 
Corporation,  Illinois  Central  Railroad  Company, 
and  Chicago  and  North  Western  Transportation 
Company.  Finance  Docket  No.  31659  (ICC  served 
Oct-.  31,  1990). 
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and  other  goods  originating  on  the  WCL 
in  Kremhn,  WI,  to  reach  CSS-served 
customers  and  possibly  to  reach  other 
carriers  connecting  with  CSS. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. -Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33884,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Jr.,  Wisconsin  Central  Ltd.,  One 
O'Hare  Centre,  6250  North  River  Road. 
Suite  9000,  Rosemont,  IL  60018. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  June  28,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-16859  Filed  7-6-00;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  27,  2000. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avpnue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  7,  2000  to 
be  assured  of  consideration. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  151 2-0046. 

Form  Number:  ATF  F  27-G. 

Type  of  Review:  Extension. 

Title:  Applications — Volatile  Fruit- 
Flavor  Concentrate  Plants. 

Description:  Persons  who  wish  to 
establish  premises  to  manufacture 
volatile  fruit-flavor  concentrates  are 
required  to  file  an  application  so 
requesting.  ATF  uses  the  application 
information  to  identify  persons 
responsible  for  such  manufacture,  since 
these  products  contain  ethyl  alcohol 
and  have  potential  for  use  as  alcoholic 
beverages  with  consequent  loss  of 
revenue.  The  application  constitutes 
registry  of  a  still,  a  statutory 
requirement. 

Respondents:  Business  of  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
10. 

Estimated  Burden  Hours  Per 
Recordkeeper:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  30  hours. 

OMB  Number:  1512-0138. 

Form  Number:  ATF  F  5 1 20. 20. 

Type  of  Review:  Extension. 

Title:  Certification  of  Tax 
Determination — Wine. 

Description:  ATF  F  5120.20  supports 
the  exporter's  claim  for  drawback,  as  the 
producing  winery  verifies  that  the  wine 
being  exported  was  in  fact  taxpaid. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1 ,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  500  hours. 

OMB  Number:  1512-0191. 

Form  Number:  ATF  F  5100.16. 

Type  of  Review:  Extension. 

Title:  Application  for  Transfer  of 
Spirits  and/or  Denatured  Spirits  in 
Bond. 

Description:  ATF  F  5100.16  is 
completed  by  distilled  spirits  plant 
proprietors  who  wish  to  receive  spirits 
in  bond  from  other  distilled  spirits 
plants.  ATF  uses  the  information  to 
determine  if  the  applicant  has  sufficient 
bond  coverage  for  the  additional  tax 
liability  assumed  when  spirits  are 
transferred  in  bond. 

Respondents:  Business  or  other  for- 
profit; 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
300  hours. 

OMB  Number:  1512-0192. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/02. 

Form  Number:  ATF  F  5110.11. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plants 
Warehousing  Records,  ATF  REC  5110/ 
02  and  Reports,  ATF  F  5110.11. 

Description:  The  information 
collected  is  used  to  account  for 
proprietor's  tax  liability,  adequacy  of 
bond  coverage  and  protection  of  the 
revenue.  It  also  provides  data  to  analyze 
trends,  audit  plant  operations,  monitor 
industry  activities  and  compliance  to 
provide  for  efficient  allocation  of  field 
personnel  plus  provide  for  economic 
analysis. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  230. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,520  hours. 

OMB  Number:  1512-0203. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  51 10/06. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plants — Excise 
Taxes. 

Description:  Collection  of  information 
is  necessary  to  account  for  and  verify 
taxable  removals  of  distilled  spirits.  The 
data  is  used  to  audit  tax  payments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
133. 

Estimated  Burden  Hours  Per 
Recordkeeper:  26  hours. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Recordkeeping 
Burden:  3.458  hours. 

OMB  Number:  1512-0207. 

Form  Number:  ATF  F  5110.43. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/04. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 

Description:  The  information 
collected  is  necessary  to  account  for  and 
verify  the  denaturation  of  distilled 
spirits.  It  is  used  to  audit  plant 
operations,  monitor  the  industry  for  the 
efficient  allocation  of  personnel 
resources,  and  compile  statistics  for 
government  economic  planning. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  98. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Monthly. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,176  hours. 

OMB  Number:  1512-0460. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/12. 

Type  of  Review:  Extension. 

Title:  Equipment  and  Structiu-es. 

Description:  Marks,  signs,  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  distilled  spirits  plant 
for  the  identification  of  major 
equipment  and  the  accurate 
determination  of  contents.. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

281. 

Estimated  Burden  Hours  Per 
Respondent:  0  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0555. 
Form  Number:  None. 
Type  of  Review:  Extension. 

Title:  Recordkeeping  Requirements 
for  Importers  of  Tobacco  Products. 

Description:  Importers  of  tobacco 
products  are  required  to  maintain 
records  of  physical  receipts  and 
disposition  of  tobacco  products  to  be 
able  to  prepare  ATF  Form  5220.6,  a 
monthly  report.  Importers  of  tobacco 
products  will  consistent  of  both  large 
and  small  businesses  that  operate  for 
profit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,500.  ■• 

Estimated  Burden  Hours  Per 
Recordkeeper:  Usual  and  Customary. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

Clearance  Officer:  Frank  Bowers  (202) 
927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW, 
Washington.  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hiuit, 
(202) 395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

fpR  Doc  00-17235  Filed  7-«-00:  8:45  am] 

BILUNG  CODE  4810-31-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

)une  28,  2U00. 

The  Department  of  the  Treasiu7  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasmy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  August  7,  2000  to 
be  assured  of  consideration. 

Bureau  of  Alcohol  Tobacco  and 
Firearms  (BAIT) 

OMB  Number:  1512-0006. 

Form  Number:  ATF  F  3310.4. 

Type  of  Review:  Extension. 

Title:  Report  of  Multiple  Sales  or 
Other  Disposition  of  Pistols  and 
Revolvers. 

Description:  The  form  is  used  by  ATF 
to  develop  investigative  leads  and 
patterns  of  criminal  activity.  It  identifies 
possible  handgun  traffickers  in  the 
illegal  market.  Its  use  along  the  border 
identifies  possible  international 
traffickers. 

Respondents:  Business  of  other  for- 
profit.  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,000  hours. 

Clearance  Officer:  Frank  Bowers  (202) 
927-8930,  Biu-eau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  N.W., 
Washington,  DC  20226 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building.  Washington,  DC  20503 

Lois  K.  Holland 

Departmental  Reports  Management  Officer. 

[FR  Dn-  nfi_i  7236  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4810-31-P 


DE  P ARTMENT  OF  THE  TREASURY 

SuDmssion  for  OMB  Review; 

Comment  Reaues' 

June  28,  2000. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s}  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  7,  2000  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0043. 

Form  Number:  Customs  Form  3311. 

Type  of  Review:  Extension. 

Title:  Declaration  for  Free  Entry  of 
Returned  American  Products. 

Description:  This  collection  of 
information  is  used  as  a  supporting 
documents  which  substantiates  the 
claim  for  duty  free  status  for  returning 
American  products. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
51,000  hours. 

OMB  Number:  1515-0088. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Foreign  Assemblers  Declaration 
(with  Endorsement  by  Importer). 

Description:  The  Foreign  Assembler's 
Declaration  with  Importer's 
Endorsement  it  used  by  Customs  to 
substantiate  a  claim  for  duty  free 
treatment  of  U.S.  fabricated  components 
sent  abroad  for  assembly  and 
subsequently  returned  to  the  U.S. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,730. 

Estimated  Burden  Hours  Per 
Respondent:  50  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
302,402  hours. 

OMB  Number:  1515-0191. 

Form  Number:  Customs  Form  5106. 
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Type  of  Review:  Extension. 

Title:  Importer  Input  Record. 

Description:  This  document  is  filed 
with  the  first  formal  entry  which  is 
submitted  or  the  first  request  for 
services  that  will  result  in  the  issuance 
of  a  bill  or  refund  check  upon 
adjustment  of  a  cash  collection. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  J.  Edgar  Nichols  (202) 
927-1426,  U.S.  Customs  Service, 
Information  Services  Branch, 
Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C,  Washington,  DC  20229. 
0MB  Reviewer:  Alexander  T.  Hunt 
(202) 395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-17237  Filed  7-&-00;  8:45  am] 

BILLING  CODE  4820-02-? 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
(  urrency  (OCC),  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
an  extension,  without  change,  of  an 
information  collection  tided  Leasing — 
12  CFR  part  23.  The  OCC  also  gives 


notice  that  it  has  sent  the  information 
collection  to  OMB  for  review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  August  7,  2000. 

ADDRESSES:  You  should  send  your 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0206,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of  the 
supporting  documentation  submitted  to 
OMB  by  contacting  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0206),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

The  OCC  is  proposing  to  extend  OMB 
approval  of  the  following  information 
collection: 

Title:  Leasing— 12  CFR  part  23. 

OMB  Number:  1557-0206. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 
regulation. 

The  information  requirements  in  12 
CFR  part  23  are  located  as  follows: 

12  CFR  23.4(c)— Reporting:  A  national 
bank  must  liquidate  or  re-lease  property 
that  is  no  longer  subject  to  lease  (off- 
lease  property)  as  soon  as  practicable, 
but  no  later  than  five  years  from  the 
lease  expiration.  A  bank  wishing  to 
extend  that  five-year  holding  period  for 
up  to  an  additional  five  years  must 
obtain  OCC  approval.  To  ensure  that  a 
bank  is  not  holding  property  for 
speculative  reasons,  the  OCC  requires 
the  bank  to  provide  a  clearly  convincing 
demonstration  why  an  additional 
holding  period  is  necessary.  This 
requirement  provides  flexibility  for  a 
bank  when  it  faces  unusual  and 
unforeseen  conditions  under  which  it 
would  be  imprudent  to  dispose  of  the 
off-lease  property.  As  a  result,  this 
requirement  confers  a  benefit  on 
national  banks  and  may  result  in  cost 
savings. 

12  CFR  23.4(c)— Recordkeeping:  A 
national  bank  must  value  off-lease 
property  at  the  lower  of  current  fair 


market  value  or  book  value  promptly 
after  the  property  comes  off- lease. 

12  CFR  23.5— Recordkeeping:  A 
national  bank  may  engage  in  two  types 
of  lease  financing.  First,  a  national  bank 
may  acquire  tangible  or  intangible 
personal  property  for  purposes  of  lease 
financing  if  the  lease  serves  as  the 
functional  equivalent  of  a  loan.  There  is 
no  aggregate  volume  limitation  on  a 
bank's  investment  in  personal  property 
that  it  leases  pursuant  to  the  foregoing 
authority.  Second,  a  national  bank  may 
acquire  tangible  personal  property  for 
purposes  of  lease  financing  up  to  10 
percent  of  the  assets  of  the  bank.  Section 
23.5  requires  that  if  a  bank  enters  into 
both  types  of  leases,  its  records  must 
distinguish  between  the  two  types  of 
leases. 

National  banks  need  these 
information  collections  to  ensure  that 
they  conduct  their  operations  in  a  safe 
and  sound  maimer  and  in  accordance 
with  Federal  banking  statutes  and 
regulations.  These  information 
collections  also  provide  needed 
information  for  examiners  and 
protections  for  banks.  The  OCC  uses  this 
information  to  verify  compliance. 

Type  of  Review:  Ebctension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
580. 

Estimated  Total  Annual  Responses: 
625. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
1,610  burden  hours. 

OCC  Contact:  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  OMB  No.  1557-0206,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0206,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Comments:  Your  comment  will 
become  a  matter  of  public  record.  You 
are  invited  to  comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whether  the  OCC's  burden 
estimate  is  accurate; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology;  and 

(e)  Whether  the  OCC"s  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  purchase 
of  services  to  provide  information  are 
accurate. 

Dated:  [une  30.  2000. 
Mark  J.  Tenhundfeld, 

Assistant  Director,,  Legislative  &■  Regulatory 
Activities  Division. 

[FR  Doc.  00-17232  Filed  7-6-00;  8:45  am] 

BiLLING  CODE   ie-O-33-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D  00-43] 

Tuna  Fish — Tariff-Rate  Quota 

The  tariff-rate  quota  for  calendar  year 
2000,  on  tuna  classifiable  under 
subheading  1604.14.20,  Harmonized 
Tariff  Schedule  of  the  United  States 
fHTSUS). 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Armouncement  of  the  quota 
quantity  for  tuna  fish  for  calendar  vear 
2000. 

SUMMARY:  Each  year,  the  tariff-rate  quota 
for  tuna  fish  described  in  subheading 
1604.14.20,  HTSUS,  is  based  on  canned 
tuna  production  by  the  United  States  for 
the  preceding  calendar  year.  This 
document  sets  forth  the  quota  for 
ralendar  vear  2000. 
EFFECTIVE  DATES:  The  calendar  year 
2000  tariff-rate  quota  is  applicable  to 
tuna  fish  entered,  or  withdrawn  from 
warehouse,  for  consumption  during  the 
period  January  1,  through  December  31, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Porter,  Chiel,  Quuid/Visa 
Branch,  Trade  Programs,  Office  of  Field 
Operations,  U.S.  Customs  Service, 
Washington,  D.C.  20229,  (202)  927- 
5399. 

Background 

It  has  been  determined  that 
28,305,623  kilograms  of  tuna  may  be 
entered  or  withdrawn  from  warehouse 
for  consumption  during  the  calendar 
year  2000,  at  the  rate  of  6  percent  ad 
valorem  under  subheading  1604.14.20, 
HTSUS.  Any  such  tuna  which  is 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  current 


calendar  year  in  excess  of  this  quota 
will  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  subheading 
1604.14.30  HTSUS. 

Dated:  June  30.  2000.  * 

Raymond  W.  Kelly, 

Commissioner. 

(FR  Doc.  00-17137  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  482CM)2-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 


Information  Collection 
Request 


Comment 


ACTION:  ^ederal  Register  pre-clearance 
notice. 

summary:  The  Department  of  the 
1  reasurj',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)).  Currently,  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  is  soliciting  comments 
concerning  the  information  collection 
provisions  of  the  Iraqi  Sanctions 
Regulations,  31  CFR  575.523,  575.524, 
and  575.525. 

DATES:  Written  comments  should  be 
received  on  or  before  September  5, 
2000.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Merete  M.  Evans,  Staff  Assistant  to 
the  Director,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Permsylvania  Avenue, 
NW.,  Washington.  DC  20220,  (tel.:  202/ 
622-2500). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Mills,  Chief,  Policy  Planning 
and  Program  Management  (tel.:  202/ 
622-2500);  Dennis  P.  Wood,  Chief, 
Compliance  Programs  Division  (tel.: 
202/622-2490);  Mrs.  B.S.  Scott,  Chief, 
Penalties  Program  (tel.:  202/622-6140); 
or  Barbara  C.  Hammerle,  Acting  Chief 
Counsel  (tel.:  202/622-2410);  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Iraqi  Sanctions  Regulations. 

OMB  Number:  1505-0130. 

Abstract:  Sections  575.523,  575.524, 
and  575.525  in  Subpart  E,  impose 


information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)  (copies  are  attached)). 
Section  575.523  provides  a  statement  of 
licensing  policy  for  U.S.  persons  seeking 
to  purchase  petroleum  and  petroleum 
products  from  the  Government  of  Iraq  or 
Iraq's  State  Oil  Marketing  Organization 
("SOMO")  pursuant  to  UNSC 
Resolution  986,  other  relevant  Security 
Council  resolutions,  and  guidance 
provided  by  the  661  Committee. 

Sections  575.524  and  575.525  provide 
statements  of  licensing  policy  for  the 
exportation  to  Iraq  of  pipeline  parts  and 
equipment  necessary  for  the  saJFe 
operation  of  the  Iraqi  portion  of  the 
Kirkuk-Yumurtalik  pipeline  system,  and 
the  sale  of  humanitarian  aid  to  Iraq. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  Businesses  and  other 
for-profit  institutions/banking 
institutions/individuals. 

Estimated  Number  of  Respondents: 
150  respondents. 

Estimated  Time  Per  Respondent:  1 
hour  to  process. 

Estimated  Annual  Burden  Hours:  150 
hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Barbara  C.  Hammerle, 

Acting  Chief  Counsel,  Office  of  Foreign  Assets 

Control,  Department  of  the  Treasury. 

(FR  Doc.  00-17126  Filed  6-30-00;  3:59  pm] 

BILUNG  CODE  4810-2S-U 
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ENVIRONMENTAL  PROtfCTION 

AGENCv 

40  CFR  Part  8^ 

iOH-132-2.  KV-116-2;  KY-84-2;  FRL- 
6717-1] 

Approval  and  Promulgation   ;• 
Implementation  Plans  and  Des^q- a'ion 
of  Areas  tor  Air  Quality  Planning 
Purposes;  Ohio  and  Kentucky 

Correction 

In  rule  document  00-15294  beginning 
on  page  37879  in  the  issue  of  Monday, 
June  19,  2000.  make  the  following 
correction: 

58'  31. B     ;Cor^ected] 

un  page  j/yuO,  in  §81.318,  in  the 
table,  the  title,  "OHIO-OZONE"  should 
read  "KENTUCKY-OZONE". 

(PR  Doc.  CO-15294  Filed  6-29-00;  8:45  am] 

BIIXING  CODE  1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 

RIN  Kl'C^  AC"; 

Amendments  to  Gas  Valuation 
Regulations  for  Indian  Leases 

Correction 

In  proposed  rule  document  00-15201 
beginning  on  page  37504  in  the  issue  of 
Thursday,  June  15,  2000,  make  the 
following  correction: 

1.  On  page  37504.  in  the  second 
column,  in  the  last  paragraph,  in  the 
second  line,  "30  CFR  206.174(1)" 
should  read  '30  CFR  206.174(1)". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  first  line,  "§2096.174(1)"  should 
read  "§2096.174(1)". 

3.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 


the  ninth  line,  "most"  should  read 
"more". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
15th  line,  "§206.174(1)"  should  read 
"§206.174(1)", 

5.  On  page  37505,  in  the  first  colvunn, 
in  the  first  full  paragraph,  in  the  12th 
line  from  the  bottom,  "§206174(1)" 
should  read  "§206.174(1)". 

6.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  second  line,  "§206.174(1)"  should 
read  "§206.174(1)". 

7.  On  page  37506,  in  the  third 
column,  in  the  first  paragraph,  in  the 
eighth  line,  "does"  should  read  "Does". 

§206.174    [Corrected] 

8.  On  page  37507,  in  the  first  column, 
in  §206.174,  in  amendatory  instruction 
2..  paragraph  "(1)"  should  read  "(1)". 

|FR  Doc.  CO-1520a  Filed  6-29-00;  8:45  am] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^581-N-01] 

^.scai  Year  2000  Notice  of  Funding 
Availability  for  the  Assisted  Living 
Conversion  Program  (ALCP<  for 
Section  202  Projects 

Correction 

In  notice  dociunent  00-6572 
beginning  on  page  14694  in  the  issue  of 
Friday,  March  17,  2000  make  the 
following  correction: 

On  page  14701,  in  the  third  column, 
in  paragraph  (e),  in  the  second 
line,"inch"  should  read  "Va  inch  ". 

[PR  Doc.  CO-6572  Piled  6-30-00;  8:45  am] 

BILUNG  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

.Release  No   j4-^2787.  File  No   SR-Amex- 
00-14] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC:  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  Relating  to  Generic  Listing 
Standards  Applicable  to  Listing 
Portfolio  Depository  Receipts  and 
Index  Fund  Shares  Pursuant  to  Rule 
19b-4(e)  Under  the  Securities 
Exchange  Act  of  1934 

May  15.  2000. 

Correction 

In  notice  document  00-13004 
begiiming  on  page  33598,  in  the  issue  of 
Wednesday,  May  24,  2000,  make  the 
following  correction: 

On  page  33598,  in  the  first  column, 
the  date  is  added  to  read  as  set  forth 
above. 

[FR  Doc.  CO-13004  Filed  6-30-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

'Release  No  34-42767,  File  No.  SR-PCX- 

99- -07] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No  2  to  the  Proposed  Rule  Change  by 
the  Pacific  Exchange.  Inc.  Relating  to 
Its  Competing  Specialist  Program 

May  9,  2000. 

Correction 

In  notice  document  00-12272, 
begirming  on  page  31200,  in  the  issue  of 
Tuesday,  May  16,  2000,  make  the 
following  correction: 

On  page  31200,  in  the  third  column, 
the  date  is  added  to  read  as  set  forth 
above. 

[FR  Doc.  CO-12272  Filed  6-30-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

iSOi        TRel   No  IC-2'14'13- File  No  ni?-11858] 


First  Allmenca  Financial  Lite  in-^urance 
Company,  et  al. 

May  5,  2000. 
Correction 

In  notice  document  00-12132, 
beginning  on  page  31029,  in  the  issue  of 
Monday.  May  15,  2000,  make  the 
following  correction: 

On  page  31029,  in  the  second  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc  CO-12132  Filed  6-30-00;  8:t5  am] 

Bh...ing  :.:of  -sos-oi-D 


Valley  Forge  Lite  ir^Su-'a^ce  Con-.panv 
et  ai. 

May  5,  2000. 
Correction 

In  notice  document  00-11960, 
beginning  on  page  30651,  in  the  issue  of 
Friday,  May  12,  2000,  make  the 
following  correction: 

On  page  30651,  in  the  third  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  CO-11960  Filed  6-30-00;  8:45  am] 
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May  30,  2000. 
Correction 

In  notice  document  00-14253, 
beginning  on  page  36204,  in  the  issue  of 
Wednesday,  Jime  7,  2000,  make  the 
following  correction: 

On  page  36204,  in  the  second  column, 
the  date  is  added  to  read  as  set  forth 
above. 

[FR  Doc.  CO-14253  Filed  6-30-00,  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEAl  ;  H  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

30CFR  Part  72 

RIN  1219-ABI8 

Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust 

AGENCIES:  Mine  Safety  and  Health 
Adiiuniatration  (MSHA),  Labor, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention,  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Proposed  rule;  notice  of 
hearings. 

SUMMARY:  This  proposal  announces  that 
the  Secretary  of  Labor  and  the  Secretary 
of  Health  and  Human  Services  (the 
Secretaries)  would  find  in  accordance 
with  sections  101  (30  U.S.C.  811)  and 
202(f)(2)  (30  U.S.C.  842(f)(2))  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift.  The  Secretaries  are  proposing  to 
rescind  a  previous  1972  finding,  by  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Health,  Education,  and 
Welfare,  on  the  validity  of  such  single- 
shift  sampling.  Today's  proposal 
addresses  the  final  decision  and  order  in 
NMA  V.  Secretary  of  Labor,  issued  by 
the  United  States  Court  of  Appeals  for 
the  11th  Circuit  on  September  4,  1998 
(153  F.  3d  1264).  That  case  vacated  a 
1997  Joint  Finding  and  MSHA's 
proposed  policy  concerning  the  use  of 
single,  full-shift  respirable  dust 
measurements  to  determine 
noncompliance  when  the  applicable 
respirable  dust  standard  was  exceeded. 

The  Agencies  are  also  announcing 
that  they  will  hold  public  hearings  on 
the  joint  proposed  rule  vdthin  45  to  60 
days  of  its  publication.  The  hearings 
will  be  held  in  the  following  locations: 
Frestonsburg,  Kentucky  (Jermy  Wiley 
State  Park);  Morgantown,  West  Virginia; 
md  Salt  Lake  City,  Utah. 
DATES:  Comments  concerning  this 
proposed  rule  should  be  submitted  on 
or  before  August  7,  2000. 

The  hearing  dates,  times  and  specific 
locations  will  be  announced  by  a 
separate  document  in  the  Federal 
Register.  The  rulemaking  record  will 


remain  open  7  days  after  the  last  public 
hearing. 

ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  your 
comments  to  MSHA.  Clearly  identify 
comments  as  such  and  send  them — (1) 
By  mail  to  Carol  J.  Jones,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  4015  Wilson 
Boulevard,  Room  631,  Arlington,  VA 
22203; 

(2)  By  fax  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
703-235-5551; or 

(3)  By  electronic  mail  to 
comments@msha.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Jones,  Director,  Office  of 
Standards,  Regulations  and  Variances; 
MSHA;  703-235-1910.  Copies  of  this 
proposed  rule  in  alternative  formats 
may  be  obtained  by  calling  (703)  235- 
1910.  The  alternative  formats  available 
are  large  print,  electronic  file  on 
computer  disk,  and  audiotape.  The 
proposed  rule  is  also  available  on  the 
Internet  at  http://www.msha.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  sections  101  and  202(f) 
of  the  Mine  Act  (30  U.S.C.  811  and 
842(f)),  this  proposed  mandatory 
standard  is  published  jointly  by  the 
Secretaries  of  the  Departments  of  Labor, 
and  Health  and  Human  Services. 

I.  Table  of  Contents 

The  preamble  to  this  proposed  rule  on 
the  accuracy  of  single  shift  exposure 
measurements  discusses  events  leading 
to  the  proposed  rule,  health  effects  of 
exposiue  to  respirable  coal  mine  dust, 
degree  and  significance  of  the  reduction 
in  the  number  of  shifts  during  which 
there  are  overexposures,  an  analysis  of 
the  technological  and  economical 
feasibility  of  this  proposed  rule,  and 
regulatory  impact  and  regulatory 
flexibility  analyses. 

The  preamble  discussion  follows  this 
outline: 

I.  Table  of  Contents 

II.  Introduction 

III.  General  Discussion 

A.  The  1971/1972  loint  Notice  of  Finding 

IV.  NIOSH  Mission  Statement  and 

Assessment  of  the  joint  Finding 

V.  MSHA  Mission  Statement  and  Overview 

of  the  Respirable  Dust  Program 

A.  The  Coal  Mine  Respirable  Dust  Program 

B.  The  Spot  Inspection  Program  (SEP) 

C.  The  Keystone  Decision 

D.  The  Interim  Single-Sample  Enforcement 
Policy  (ISSEP) 

VI.  Procedural  and  Litigation  History  of  This 

Proposal 
Vn.  Health  Effects 

A.  Introduction 

B.  Hazard  Identification 
1.  Agent:  Coal 


2.  Physical  State:  Coal  Mine  Dust 

3.  Biological  Action:  Respirable  Coal  Mine 
Dust 

C.  Health  Effects  of  Respirable  Coal  Mine 
Dust 

1.  Description  of  Major  Health  Effects 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(CWP)  and  Progressive  Massive  Fibrosis 
(PMF) 

b.  Other  Health  Effects 

2.  Toxicological  Literature 

3.  Epidemiological  Literature 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(CWP)  and  Progressive  Massive  Fibrosis 
(PMF) 

b.  Other  Health  Effects 

VIII.  Quantitative  Risk  Assessment 

IX.  Significance  of  Risk 

X.  Issues  Regarding  Accuracy  of  a  Single, 

Full-Shift  Measurement 

A.  Measurement  Objective 

1.  The  Airborne  Dust  to  be  Measured 

2.  Time  Period  to  Which  the  Measurement 
Applies 

3.  Area  Represented  by  the  Measurement 

4.  Justification  for  the  Proposed 
Measurement  Objective 

B.  Accuracy  Criterion 

C.  Validity  of  the  Sampling  Process 

1.  Sampler  Unit  Performance 

2.  Sample  Collection  Procedures 

3.  Sample  Processing 

a.  Weighing  and  Recording 

b.  Sample  Validity  Checks 

D.  Measurement  Uncertainty  and  Dust 
Concentration  Variability 

1.  Sources  of  Measurement  Uncertainty 

(a)  Coefficient  of  Variation,  Weighing — 

'-'V  weight 

(b)  Coefficient  of  Variation,  Pump — CVpu^p 

(c)  Coefficient  of  Variation,  Sampler — 

*-'V  sampler 

2.  Sources  of  Dust  Concentration 
Variability 

(a)  Spatial  Variabilitv 

(b)  Shift-to-shift  Variability 

3.  Other  Factors  Considered 

(a)  Proportion  of  Oversized  Particles 
fb)  Anomalous  Events 

(c)  Conversion  Factor  Used  in  the  Dust 
Concentration  Calculation 

(d)  Reduced  Dust  Standards 

(e)  Dusty  Clothing 

E.  Accuracy  of  Single,  Full-Shift 
Measurement 

1.  Quantification  of  Measurement 
Uncertainty 

a.  Experience  Gained  from  Use  of  Control 
Filters 

2.  Verification  of  Method  Accuracy 

XI.  Proposed  New  Finding  and  Proposed 

Rescission  of  the  1972  Joint  Finding 
Xn.  Feasibility  Issues 

A.  Technological  Feasibility 

B.  Economic  Feasibility 

XIII.  Regulatory  Impact  Analysis 

A.  Costs  and  Benefits:  Executive  Order 
12866 

1.  Compliance  Costs 

2.  Benefits 

B.  Regulatory  Flexibility  Certification  and 
Initial  Regulatory  Flexibility  Analysis 

XIV.  Other  Statutory  Requirements 

A.  Unfunded  Mandates  Reform  Act  of  1995 

B.  Paperwork  Reduction  Act  of  1995 

C.  National  Environmental  Protection  Act 
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D.  Executive  Order  12630  (Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights) 

E.  Executive  Order  12988  (Civil  Justice) 

F.  Executive  Order  1 3045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks) 

G.  Executive  Order  13084  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

H.  Executive  Order  13132  (Federalism) 

XV.  Public  Hearings 

Appendix  A.  The  Effects  of  Averaging  Dust 

Concentration  Measurements 
Appendix  B.  Why  Are  Individual 

Measurements  Unbiased? 

I.  The  Value  of  the  MRE  Conversion  Factor 

II.  Conforming  to  the  ACGIH  and  ISO 
Standard 

III.  Effects  of  Other  Variables 
Appendix  C.  Components  of  Coefficient  of 

Variation  Total  (CVuxai) 

I.  Weighing  Uncertainty 

(a)  Derivation  of  Coefficient  of  Variation  of 
Weight  (CV,.„gh,) 

(b)  Values  Expressing  Weight-Gain 
Uncertainty 

(c)  Negative  Weight-Gain  Measurements 
(i)  New  Analysis  of  New  Data  Set  of 

Negative  Weight  Gain  for  Data  of 
Unexposed  Filters 

(d)  Comparing  Weight  Gains  Obtained 
From  Paired  Samples 

II.  Pump  Variability 

ni.  Intersampler  Variability 
Appendix  D.  Data  Submitted  by  Previous 
Commenters 

I.  Paired  Sample  Data  Submitted  by  the 
NMA 

II.  Paired  Sample  Data  Submitted  by 
Mountain  Coal  Company 

III.  Exposure  Data  Submitted  by  Jim  Walter 
Resources,  Inc. 

rV.  Exposure  Data  Submitted  by  the  NMA 
V.  Sequential  Exposure  Data  Submitted  by 
Jim  Walter  Resources,  Inc. 
Appendix  E.  References 

XVI.  ReRulatorv- Text 

11.  Intruduction 

For  as  long  as  miners  have  taken  coal 
from  the  ground,  many  have  suffered 
respiratory  problems  due  to  their 
occupational  exposures  to  respirable 
coal  mine  dust.  These  respiraton,' 
problems,  range  from  mild  impairment 
of  respiratory  function  to  more  severe 
diseases,  such  as  silicosis  and 
progressive  massive  fibrosis  (PMF).  For 
some  miners,  the  impairment  of  their 
respirator^'  systems  is  so  severe,  they  die 
prematurely.  There  is  a  clear  dose- 
respnnse  relationship  between  miners' 
cumulative  exposures  (i.e.,  dose 
multiplied  by  the  time  exposed  to  the 
coal  mine  dust)  to  respirable  coal  mine 
dust  and  the  severity  of  resulting 
respirator\'  conditions.  On  each  and 
even,'  workshift.  it  is  essential  to  prevent 
miners  from  being  exposed  to  respirable 
coal  mine  dust  concentrations  that 
exceed  the  mandated  exposure  limits. 


The  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (Coal  Act) 
established  the  first  comprehensive  dust 
standard  for  imderground  U.S.  coal 
mines  by  setting  a  limit  of  2.0 
milligrams  of  respirable  coal  mine  dust 
per  cubic  meter  of  air  (mg/m^).  The  2.0 
mg/m^  standard  limits  the  concentration 
of  respirable  coal  mine  dust  permitted 
in  the  mine  atmosphere  during  each 
shift  to  which  each  miner  in  the  active 
workings  of  a  mine  is  exposed.  Congress 
was  convinced  that  the  only  way  each 
miner  could  be  protected  from  black 
lung  disease  or  other  occupational  dust 
diseases  was  by  limiting  the  amoimt  of 
respirable  coal  mine  dust  allowed  in  the 
air  that  miners  breathe. 

The  Coal  Act  was  subsequently 
amended  by  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act),  30 
U.S.C.  801  et  seq.  The  standard  limiting 
respirable  dust  in  the  mine  atmosphere 
to  2.0  mg/m^  was  retained  in  the  Mine 
Act,  which  also  required  that  "each 
operator  shall  continuously  maintain 
the  average  concentration  of  respirable 
dust  in  the  mine  atmosphere  during 
each  shift  to  which  each  miner  in  the 
active  workings  of  such  mine  is  exposed 
at  or  below  2.0  milligrams  of  respirable 
dust  per  cubic  meter  of  air,"  Section 
202(b)(2)  (30  U.S.C.842(b)).  (Other 
provisions  in  the  Mine  Act,  Sections 
205  and  203(b)(2)  (30  U.S.C.  845  and 
843(b)(2)),  provide  for  lowering  the 
applicable  standard  when  quartz  is 
present  and  when  miners  with  evidence 
of  the  development  of  pneumoconiosis 
have  elected  to  work  in  a  low-dust  work 
environment). 

Today,  dust  levels  in  imderground 
U.S.  coal  mines  are  significandy  lower 
than  they  were  when  the  Coal  Act  was 
passed.  Federal  mine  inspector 
sampling  results  during  1968-1969 
showed  that  the  average  dust 
concentration  in  the  environment  of  a 
continuous  miner  operator  was  7.7  mg/ 
m^.  Current  sampling  (FY  1998) 
indicates  that  the  average  dust  level  for 
a  continuous  miner  operator  has  been 
reduced  by  86  percent  to  1.1  mg/m'. 
Despite  this  progress,  the  Secretaries 
believe  that  respirable  coal  mine  dust 
continues  to  present  a  serious  health 
risk  to  coal  miners.  In  November  1995, 
the  National  Institute  for  Occupational 
Safety  and  Health  (NiOSH)  issued  a 
comprehensive  review  of  the  literature 
concerning  occupational  exposure  to 
respirable  coal  mine  dust  in  its  Criteria 
Document  (NIOSH  Criteria  Document. 
1995).  NIOSH  concluded,  among  other 
things,  that  coal  miners  in  oiu-  coimtry 
continue  to  be  at  increased  risk  for 
developing  respiratory  disease  as  a 
result  of  their  exposure  to  respirable 
coal  mine  dust.  Although  it  is  beyond 


the  scope  of  this  rulemaking,  in  its  1995 
Criteria  Document,  NIOSH 
recommended  a  time  weighted  average 
exposure  limit  to  respirable  coal  mine 
dust  of  1.0  mg/m3,  up  to  ten  hours  per 
day  for  a  40-hour  work  week. 

The  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
believe  diat  miners'  health  can  be 
further  protected  ft-om  the  debilitating 
effects  of  occupational  respiratory 
disease  by  limiting  their  exposures  to 
respirable  coal  mine  dust  exceeding  the 
applicable  standards.  MSHA's  improved 
program  to  eliminate  overexposures  on 
each  and  every  shift  includes  multiple 
rulemakings.  "Through  this  proposal, 
MSHA  would  be  able  to  use  single,  fuU- 
shift  respirable  coal  mine  dust  samples 
to  more  effectively  identify 
overexposures  and  address  them.  Other 
overexposiu-es  to  respirable  coal  mine 
dust  would  be  prevented  through 
finalizing  a  proposed  rule  that  would 
require  each  underground  coal  mine 
operator  to  have  a  verified  mine 
ventilation  plan.  MSHA  would  verify 
the  effectiveness  of  the  mine  ventilation 
plan  for  each  mechanized  mining  unit 
(MMU)  to  controlling  respirable  dust 
under  typical  mining  conditions. 
Furthermore,  that  proposal  would 
revoke  undergroimd  operator 
compliance  and  abatement  sampling. 
ConsequenUy  in  imdergroimd  coal 
mines,  MSHA  intends  to  increase  the 
number  of  compliance  inspections  per 
year,  and  MSHA  would  conduct 
abatement  sampling  for  non-compliance 
determinations.  The  notice  of  proposed 
rulemaking  to  promulgate  new 
regulations  to  require  operators  to  have 
a  verified  ventilation  plan  in 
imderground  coal  mines  is  published    ' 
elsewhere  in  today's  Federal  Register. 

m.  General  Discussion 

The  issues  related  to  this  notice  of 
proposed  rulemaking  are  complex  and 
highly  technical.  The  Agencies  have 
organized  this  proposal  to  allow 
interested  persons  to  first  consider 
pertinent  introductory  material  on  the 
Agencies'  1972  notice  and  its  1999 
recission,  and  a  short  overview  of  the 
NIOSH  mission  and  assessment  of  this 
proposal,  as  well  as  those  aspects  of 
MSHAs  coal  mine  respirable  dust 
program  relevant  to  this  proposal. 
Following  this  introductory  material  is 
a  discussion  of  the  "measurement 
objective,"  or  what  the  .Secretaries 
intend  to  measure  with  a  single,  full- 
shift  measurement,  and  the  use  of  the 
NIOSH  Accuracy  Criterion  for 
determining  whether  a  single,  full-shift 
measurement  will  "accurately 
represent"  the  full-shift  atmospheric 
dust  concentration.  Next,  the  validity  of 
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the  sampling  process  is  addressed, 
including  the  performance  of  the 
approved  sampler  unit,  sample 
collection  procedures,  and  sample 
processing.  The  concept  of 
measurement  uncertainty  is  then 
addressed,  and  why  sources  of  dust 
concentration  variability  and  various 
other  factors  are  not  relevant  to  the 
proposal.  In  addition,  the  proposal 
summarizes  the  health  effects  of 
occupational  exposure  to  respirable  coal 
mine  dust  and  presents  MSHA's 
quantitative  risk  assessment  (QRA). 
Finally,  the  proposal  explains  how  the 
total  measurement  uncertainty  is 
quantified,  and  how  the  accuracy  of  a 
single,  full-shift  measurement  meets  the 
NIOSH  Accuracy  Criterion.  Several 
Appendices,  which  contain  relevant 
technical  information,  are  attached  and 
incorporated  in  this  notice.  Appendix  E 
contains  the  references  used  throughout 
this  notice  of  proposed  rulemaking. 

The  proposed  rule  is  consistent  with 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  the  National  Environmental 
Policy  Act  (NEPA),  the  Paperwork 
Reduction  Act,  the  Unfunded  Mandates 
Reform  Act,  and  the  Mine  Act. 

A.  The  1971/1972  Joint  Notice  of 
Finding 

In  1971,  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education, 
and  Welfare  proposed,  and  in  1972 
issued,  a  joint  finding  under  the  Coal 
Act.  The  finding  concluded  that  a 
single,  full-shift  measurement  of 
respirable  dust  would  not,  after 
applying  valid  statistical  techniques, 
accurately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed.  For  the  reasons 
that  follow,  the  Secretaries  believe  that 
the  1972  joint  finding  was  incorrect. 

Section  202(b)(2)  of  the  Coal  Act 
provided  that  "each  operator  shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active 
workings  of  such  mine  is  exposed  at  or 
below  the  applicable  respirable  dust 
standard."  In  addition,  the  term 
"average  concentration"  was  defined  in 
section  202(f)  of  the  Coal  Act  as  follows: 

*  *  *  the  term  "average  concentration" 
means  a  determination  which  accurately 
represents  the  atmospheric  conditions  with 
regard  to  respirable  dust  to  which  each  miner 
in  the  active  workings  of  a  mine  is  exposed 
(1)  as  measured  during  an  18  month  period 
following  the  date  of  enactment  of  this  Act, 
over  a  number  of  continuous  production 
shifts  to  be  determined  by  the  Secretary  of 
the  Interior  and  the  Secretary  of  Health, 


Education  and  Welfare,  and  (2)  as  measured 
thereafter,  over  a  single  shift  only,  unless  the 
Secretary  of  the  Interior  and  the  Secretary  of 
Health,  Education  and  Welfare  find,  in 
accordance  with  the  provisions  of  section 
101  of  this  Act.  that  such  single  shift 
measurements  will  not,  after  applying  valid 
statistical  techniques  to  such  measurement, 
accurately  represent  such  atmospheric 
conditions  during  such  shift. 

Therefore,  18  months  after  the  statute 
was  enacted,  the  "average 
concentration"  of  respirable  dust  in  coal 
mines  was  to  be  measured  over  a  single 
shift  only,  unless  the  Secretaries  found 
that  doing  so  would  not  accurately 
represent  mine  atmospheric  conditions 
during  such  shift.  If  the  Secretaries 
found  that  a  single  shift  measurement 
would  not,  after  applying  valid 
statistical  techniques,  accurately 
represent  mine  atmospheric  conditions 
during  such  shift,  then  the  interim 
practice  of  averaging  measurements 
'over  a  number  of  continuous 
production  shifts"  was  to  continue. 

On  December  16,  1969,  the  U.S. 
Congress  published  a  Conference  Report 
in  support  of  the  new  Coal  Act.  The 
Report  refers  to  section  202(f)  by  noting 
that: 

At  the  end  of  this  18  month  period,  it 
requires  that  the  measurements  be  over  one 
production  shift  only,  unless  the  Secretarfies] 
*   *   *  find,  in  accordance  with  the  standard 
setting  procedures  of  section  101,  that  single 
shift  measurements  will  not  accurately 
represent  the  atmospheric  conditions  during 
the  measured  shift  to  which  the  miner  is 
continuously  exposed  (Conference  Report, 
page  75). 

This  Report  is  inconsistent  with  the 
wording  of  the  section  202(f),  which 
seeks  to  apply  a  single,  full-shift 
measurement  to  "accurately  represent 
such  atmospheric  conditions  during 
such  shift."  Section  202(f)  does  not 
mention  continuous  exposure.  The 
Secretaries  believe  that  the  use  of  this 
phrase,  "continuously  exposed",  is 
confusing,  and  to  the  extent  that  any 
weight  of  interpretation  can  be  given  to 
the  legislative  history,  that  the  Senate's 
Report  of  its  bill  provides  a  clearer 
interpretation  of  section  202(f)  when 
read  together  with  the  statutory 
language.  The  Senate  Committee  noted 
in  part  that: 

The  committee  *   *   *  intends  that  the  dust 
level  not  exceed  the  specified  standard 
during  any  shift.  It  is  the  committee's 
intention  that  the  average  dust  level  at  any 
job,  for  any  miner  in  any  active  working 
place  during  each  and  every  shift,  shall  be  no 
greater  than  the  standard.  [Standard  =  2  mg/ 
m3] 

Following  passage  of  the  Coal  Act,  the 
Bureau  of  Mines  (MSHA's  predecessor 
Agency  within  the  Department  of  the 


Interior)  expressed  a  preference  for 
multi-shift  sampling.  Correspondence 
exchanged  during  that  time  period  of 
1969  to  1971  reflected  concern  over  the 
technological  feasibility  of  controlling 
dust  levels  to  the  limits  established,  and 
the  potentially  disruptive  effects  of 
mine  closure  orders  because  of 
noncompliance  with  the  respirable  dust 
limits.  Both  industry  and  government 
officials  feared  that  basing 
noncompliance  determinations  on 
single,  full-shift  measurements  would 
increase  tho.se  problems.  In  June  1971, 
the  then-Associate  Solicitor  for  Mine 
Safety  and  Health  at  the  Department  of 
the  Interior  issued  a  legal  interpretation 
of  section  202(f),  concluding  that  the 
average  dust  concentration  was  to  be 
determined  by  measurements  that 
accurately  represent  respirable  dust  in 
the  mine  atmosphere  over  time  rather 
than  during  a  shift.  On  July  17,  1971, 
the  Secretaries  of  the  Interior  and  of 
Health,  Education,  and  Welfare  issued  a 
proposed  notice  of  finding  under 
section  202(f)  of  the  Coal  Act.  The 
finding  concluded  that,  "a  single  shift 
measurement  of  respirable  dust  will  not, 
after  applying  valid  statistical 
techniques  to  such  measurement, 
acciuately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed"  (36  FR  13286). 
In  February,  1972,  the  final  finding 
was  issued  (37  FR  3833).  It  concluded 
that: 

After  careful  consideration  of  all 
comments,  suggestions,  and  objections,  it  is 
the  conclusion  of  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education,  and 
Welfare  that  a  valid  statistical  technique  was 
employed  in  the  computer  analysis  of  the 
data  referred  to  in  the  proposed  notice 
[footnote  omitted]  and  that  the  data  utilized 
was  accurate  and  supported  the  proposed 
finding.  Both  Departments  also  intend 
periodically  to  review  this  finding  as  new 
technology  develops  and  as  new  dust 
sampling  data  becomes  available. 

The  Departments  intend  to  revise  part  70 
of  title  30,  Code  of  Federal  Regulations,  to 
improve  dust  measuring  techniques  in  order 
to  ascertain  more  precisely  the  dust  exposure 
of  miners.  To  complement  the  present  system 
of  averaging  dust  measurements,  it  is 
anticipated  that  the  proposed  revision  would 
use  a  measurement  over  a  single  shift  to 
determine  compliance  with  respirable  dust 
standards  taking  into  account  (1)  The 
variation  of  dust  and  instrument  conditions 
inherent  in  coal  mining  operations.  (2)  the 
quality  control  tolerance  allowed  in  the 
manufacture  of  personal  sampler  capsules, 
and  (3)  the  variation  in  weighing  precision 
allowed  in  the  Bureau  of  Mines  laboratory  in 
Pittsburgh. 

The  proposed  finding,  as  set  forth  at  36  FR 
13286,  that  a  measurement  of  respirable  dust 
over  a  single  shift  only,  will  not,  after 
applying  valid  statistical  techniques  to  such 
measurement,  accurately  represent  the 
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atmospheric  conditions  to  which  the  miner 
under  consideration  is  continuously  exposed, 
is  hereby  adopted  without  change  (emphasis 
added). 

As  explained  in  the  1971  proposed 
finding,  the  average  concentration  of  all 
ten  hill-shift  samples  (from  one 
occupation)  submitted  from  each 
working  section  under  the  regulations  in 
pffert  at  the  time  (these  were  the  "basic 
samples    referred  to  in  the  proposed 
notice  of  finding)  was  compared  with 
the  average  concentration  of  the  two 
most  recently  submitted  samples,  then 
to  the  three  most  recently  submitted 
samples,  then  to  the  four  most  recently 
submitted  samples,  etc.  In  discussing 
the  results  of  these  comparisons,  the 
Secretaries  stated  that  "*   *   *  the 
average  of  the  two  most  recently 
submitted  samples  of  respirable  dust 
was  statistically  equivalent  to  the 
average  concentration  of  the  current 
basic  samples  for  each  working  section 
in  only  9.6  percent  of  the  comparisons." 

The  title  of  the  1971/1972  notice  and 
the  conclusion  it  reaches  are  clearly 
inconsistent.  The  title  states  that  it  is  a 
"Notice  of  Finding  That  Single  Shift 
Measurements  of  Respirable  Dust  Will 
Not  Accurately  Represent  Atmospheric 
Conditions  During  Such  Shift." 
However,  the  conclusion  states  that, 
"*   *   *  a  single  shift  measurement 
*   *  *  will  not,  after  applying  valid 
statistical  techniques  *   *   *  accurately 
represent  the  atmospheric  conditions  to 
which  the  miner  is  continuously 
e.xposed"  (emphasis  added). 

The  Secretaries  have  determined  that 
section  202(f)  would  require  a 
determination  of  accuracy  with  respect 
to  "atmospheric  conditions  during  such 
shift,  '  not  "atmospheric  conditions  to 
which  the  miner  is  continuously 
exposed"  (37  FR  3833)  (emphasis 
added).  The  Secretaries  believe  that  the 
1972  Finding  does  not  apply  the  Mine 
Act's  requirement  at  Section  202(f),  30 
U.S.C.  842.  The  statistical  analysis 
referenced  in  the  1971/1972  proposed 
and  final  findings  simply  did  not 
address  the  accuracy  of  a  single,  full- 
shift  measurement  in  representing 
atmospheric  conditions  during  the  shift 
on  which  it  was  taken.  For  this  and 
other  reasons,  such  as  advancements  in 
sampling  technology,  set  forth  in  the 
notice,  the  Secretaries  hereby  propose  to 
rescind  the  1972  joint  final  finding. 

rV'.  NIOSH  Mission  Statement  and 
Assessment  of  the  Joint  Finding 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  was  created  by  Congress  in  the 
Occupational  Safetv  and  Health  Act  in 
1970.  The  Act  established  NIOSH  as 
part  of  the  Department  of  Health, 


Education,  and  Welfare  (currently 
NIOSH  is  a  part  of  the  Department  of 
Health  and  Human  Services)  to  identify 
the  causes  of  work-related  diseases  and 
injuries,  evaluate  the  hazards  of  new 
technologies,  create  new  ways  to  control 
hazards  to  protect  workers,  and  make 
recommendations  for  new  occupational 
safety  and  health  standards.  Under 
section  501  of  the  Mine  Act  (30  U.S.C. 
951),  Congress  gave  specific  research 
responsibilities  to  NIOSH  in  the  field  of 
coal  and  other  mine  health.  These 
responsibilities  include  the  authority  to 
conduct  studies,  research,  experiments 
and  demonstrations,  in  order  "to 
develop  new  or  improved  means  and 
methods  of  reducing  concentrations  of 
respirable  dust  in  the  mine  atmosphere 
of  active  workings  of  the  coal  or  other 
mine."  and  also  "to  develop  techniques 
for  the  prevention  and  control  of 
occupational  diseases  of  miners  *   *   *" 

When  the  initial  finding,  issued  under 
section  202(f)  of  the  Coal  Act,  was 
published  in  1972,  both  the  Secretary  of 
the  Interior  and  the  Secretary  of  Health, 
Education,  and  Welfare  (the  predecessor 
to  the  Department  of  Health  and  Human 
Services)  indicated  that  the  finding 
would  be  reassessed  as  new  technology 
was  developed,  or  new  data  became 
available.  The  Secretary  of  Health  and 
Human  Services,  through  delegated 
authority  to  NIOSH,  has  reconsidered 
the  provisions  of  section  202(f)  of  the 
Mine  Act  (30  U.S.C.  842(fl),  reviewed 
the  current  state  of  technology  and  other 
scientific  advances  since  1972,  and  has 
determined  that  the  following 
innovations  and  technological 
advancements  are  important  factors  in 
the  reassessment  of  the  1971/1972  joint 
finding. 

In  1977,  NIOSH  published  its 
"Sampling  Strategies  Manual,"  which 
provided  a  fi'amework  for  the  statistical 
treatment  of  occupational  exposure  data 
(DHEW  (NIOSH)  Publication  No.  77- 
173;  Sec.  4.2.1).  Additionally,  that  year, 
NIOSH  first  pubhshed  the  NIOSH 
Accuracy  Criterion,  which  was 
developed  as  a  goal  for  methods  to  be 
used  by  OSHA  for  compliance 
determinations  (DHEW  (NIOSH) 
Publication  No.  77-185;  pp.  1-5).  In 
1980.  new  mine  heedth  standards  issued 
by  the  Secretary  of  Labor  (30  CFR  parts 
70,  71,  and  90)  improved  the  quality  of 
the  sampling  process  by  revising 
sampling,  maintenance,  and  calibration 
procedures.  T^uough  the  mid-nineteen- 
eighties,  MSHA  continued  to  refine  and 
improve  its  sampling  process.  In  1984, 
a  fully-automated,  robotic  weighing 
system  was  introduced  along  with  state- 
of-the-art  electronic  microbalances. 
Prior  to  1984,  filter  capsules  used  in 
sampling  were  manually  weighed  by 


MSHA  personnel  using  semi-micro 
balances,  making  precision  weights  to 
the  nearest  0.1  mg  (100  micrograms).  In 
1994,  the  balances  were  further 
upgraded,  and  in  1995  the  weighing 
system  was  again  improved,  increasing 
weighing  sensitivity  to  the  microgram 
level.  Also,  in  1987,  electronic  flow- 
control  sampling  pump  technology  was 
introduced  in  the  coal  mine  dust 
sampling  program  with  the  use  of  Mine 
Safety  Appliances  FlowLate'^  pumps.' 
These  new  pumps  compensate  for  the 
changing  filter  flow-resistance  that 
occurs  due  to  dust  deposited  during  the 
sampling  period.  The  second  generation 
of  constant-flow  sampling  pumps  was 
introduced  in  1994,  with  the 
introduction  of  the  Mine  Safety 
Appliances  Escort  ELF*  pump.  The 
automatic  correction  provided  by  these 
new  pumps  improves  the  stability  of  the 
sampler  air  flow  rates  and  reduces  the 
inaccuracies  that  were  inherent  in  the 
1970-1980S  vintage  sampling  pumps. 
One  further  improvement  was  made  in 
1 992  with  the  introduction  of  the  new 
tamper-resistant  filter  cassettes.  Because 
of  these  evolving  improvements  to  the 
sampling  process,  a  better 
understanding  of  statistical  methods 
applied  to  method  accuracy,  and  a 
reconsideration  of  the  requirements  of 
section  202(f)  of  the  Mine  Act  (30  U.S.C. 
842(f)),  the  Secretary  of  Health  and 
Human  Services  has  determined  that  the 
previous  joint  finding  should  be 
reevaluated. 

V.  MSHA  Mission  Statement  and 
Overview  of  the  Respirable  Dust 
Program 

With  the  enactment  of  the  Mine  Act, 
Congress  recognized  that  "the  first 
priority  and  concern  of  all  in  the  coal 
or  other  mining  industry  must  be  the 
health  and  safety  of  its  most  precious 
resource — the  miner."  Congress  further 
realized  that  there  "is  an  urgent  need  to 
provide  more  effective  means  and 
measures  for  improving  the  working 
conditions  and  practices  in  the  Nation's 
coal  or  other  mines  in  order  to  prevent 
death  and  serious  physical  harm,  and  in 
order  to  prevent  occupational  diseases 
originating  in  such  mines."  With  these 
goals  in  mind,  MSHA  is  given  the 
responsibility  to  protect  the  health  and 
Scifety  of  the  Nation's  coal  and  other 
miners  by  enforcing  the  provisions  of 
the  Mine  Act. 


'  Reference  to  specific  equipment,  trade  names  or 
manufacturers  does  not  imply  endorsement  by 
NIOSH  or  MSHA. 
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A.  The  Coal  Mine  Respirable  Dust 
Program 

In  1970,  federal  regulations  were 
issued  by  MSHA's  predecessor  agency 
that  established  a  comprehensive  coal 
mine  operator  dust  sampling  program 
for  underground  mines.  The  program 
required  the  environment  of  the 
occupation  on  a  working  section 
exposed  to  the  highest  respirable  dust 
concentration  to  be  sampled — the  "high 
risk  occupation"  concept.  All  other 
occupations  on  the  section  were 
assumed  to  be  protected  if  the  high  risk 
occupation  was  in  compliance.  Under 
this  program,  each  operator  was 
required  to  initially  collect  and  submit 
ten  valid  respirable  dust  samples  to 
determine  the  average  dust 
concentration  across  ten  production 
shifts.  If  the  analysis  showed  the 
average  dust  concentration  to  be  within 
the  applicable  dust  standard,  the 
operator  was  required  to  submit  only 
five  valid  samples  a  month.  If 
compliance  continued  to  be 
demonstrated,  the  operator  was  required 
to  take  only  five  valid  samples  every 
other  month.  The  initial,  monthly,  and 
bimonthly  sampling  cycles  were 
referred  to  as  the  "original,"  "standard," 
and  "alternative  sampling"  cycles, 
respectively.  When  the  average  dust 
concentration  exceeded  the  applicable 
standard,  the  operator  reverted  back  to 
the  standard  monthly  sampling  cycle. 

In  addition  to  sampling  the  high  risk 
occupation  at  specified  frequencies, 
each  miner  was  sampled  individually  at 
different  intervals.  However,  these  early 
individual  sample  results  were  not  used 
for  enforcement  but  were  provided  to 
NIOSH  for  medical  research  purposes. 
Also  required  to  be  sampled  every  90 
days  in  underground  mines,  beginning 
in  1971,  and  in  siuface  mines,  beginning 
in  1974,  were  individuals  who  had 
evidence  of  the  development  of 
pneumoconiosis  and  exercised  their 
option  to  transfer  to  a  low  dust  area. 

Federal  regulations  establishing  a 
comprehensive  operator  dust  sampling 
program  for  surface  coal  mines  were 
issued  in  1972.  Under  this  program, 
each  miner  was  sampled  initially  prior 
to  July  1.  1972,  and  then  either 
semiannually,  if  the  initial  sample 
exceeded  1.0  mg/m^  but  was  less  than 
2  0  mg/m^  or  annually  if  the  initial 
sample  was  1.0  mo/m^  or  less. 

MS  HA  revised  these  regulations  in 
April  1980  (45  FR  23990)  to  reduce  the 
operator  sampling  burden,  to  simplify 
the  sampling  process,  and  to  enhance 
the  overall  quality  of  the  sampling 
program.  The  result  was  to  replace  the 
various  sampling  cycles  in  effect  in 
underground  and  surface  coal  mines 


with  a  bimonthly  sampling  cycle  and  to 
eliminate  the  requirement  that  each 
miner  be  sampled.  Unlike  the 
underground  sampling  requirements, 
operators  of  surface  coal  mines  were 
required  to  sample  bimonthly  only  after 
a  "designated  work  position"  (DWP) 
was  established  by  MSHA.  Once 
established,  only  one  sample  is  required 
to  be  collected  each  bimonthly  period. 
Under  the  revised  regulations,  MSHA 
could  also  withdraw  the  designation  of 
work  positions  for  sampling  if  samples 
taken  by  the  operator  and  by  MSHA 
demonstrated  continuing  compliance 
with  the  applicable  dust  standard. 
These  are  the  regulations  that  currently 
govern  the  mine  operator  dust  sampling 
program  at  both  underground  and 
siuface  coal  mines,  and  which,  in  the 
case  of  underground  mines,  continue  to 
be  based  on  the  high  risk  occupation 
concept,  now  referred  to  as  the 
"designated  occupation"  or  "D.O." 
sampling  concept. 

It  should  be  noted  that  the  April  1980 
preamble  to  the  final  rule,  amending  the 
regulations  for  underground  coal  mines, 
explicitly  refers  to  the  use  of  single 
versus  multiple  samples  as  it  applies  to 
the  operator  respirable  dust  sampling 
program  (45  FR  23997): 

Compliance  determinations  will  generally 
be  based  on  the  average  concentration  of 
respirable  dust  measured  by  five  valid 
respirable  dust  samples  taken  by  the  operator 
during  five  consecutive  shifts,  or  five  shifts 
worked  on  consecutive  days.  Therefore,  the 
sampling  results  upon  which  compliance 
determinations  are  made  will  more 
accurately  represent  the  dust  in  the  mine 
atmosphere  than  would  the  results  of  only  a 
single  sample  taken  on  a  single  shift.  In 
addition,  MSHA  believes  the  revised 
sampling  and  maintenance  and  calibration 
procedures  prescribed  by  the  final  rule  will 
significantly  improve  the  accuracy  of 
sampling  results. 

At  the  time  of  these  amendments, 
MSHA  examined  section  202(b)(2)  of 
the  Coal  Act,  which  was  retained 
unchanged  in  the  1977  Mine  Act.  The 
Agency  stated  in  the  preamble  to  the 
final  rule  that: 

Although  single-lfull]  shift  respirable  dust 
sampling  would  be  most  compatible  with 
this  single-shift  standard.  Congress 
recognized  that  variability  in  sampling 
results  could  render  single-shift  samples 
insufficient  for  compliance  determinations. 
Consequently.  Congress  defined  "average 
concentration"  in  section  202(fl  of  the  1969 
Coal  Act  which  is  also  retained  in  the  1977 
Act. 

MSHA  believes  that  this 
interpretation  merely  recognized  the 
two  ways  of  measurement  authorized  in 
section  202(0,  and  expressed  the 
preference  on  the  part  of  MSHA  in  1980 
to  retain  multi-shift  sampling  in  the 


operator  sampling  program.  The  phrase 
used  in  the  preamble  to  the  final  rule 
reflects  that  MSHA  understood  that  the 
2.0  mg/m^  limit  was  a  single-shift 
standard,  meaning  that  it  was  not  to  be 
exceeded  on  a  shift.  The  preamble 
referenced  the  continuous  multi-shift 
sampling  and  single-shift  sampling 
conducted  by  the  Secretary  of  the 
Interior  and  the  Secretary'  of  Health, 
Education,  and  Welfare,  and  noted  that 
in  the  1971/1972  proposed  and  final 
findings: 

"It  had  been  determined  after  applying 
valid  statistical  techniques,  *    •   *  that  a 
single  shift  sample  should  not  be  relied  upon 
for  compliance  determinations  when  the 
respirable  dust  concentration  being  measured 
was  near  2.0  mg/m^.  Accordingly,  the 
(Secretaries]  prescribed  consecutive  multi- 
shift  samples  to  enforce  the  respirable  dust 
standard." 

The  preamble  provides  no  further 
explanation  for  the  statement  that 
single-shift  samples  should  not  be  relied 
on  when  the  respirable  dust 
concentration  being  measured  was  near 
2.0  mg/m'.  Thus,  the  198(3  final  rule, 
which  reduced  the  number  of  samples 
that  operators  were  required  to  take  for 
compliance  determinations,  merely 
reiterated  the  rationale  behind  the  1971/ 
1972  proposed  and  final  findings 
concerning  single-shift  samples,  and  did 
not  address  the  accuracy  of  a  single, 
full-shift  measurement. 

MSHA  continues  to  take  an  acfive  role 
in  sampling  for  respirable  dust  and  has 
recently  expanded  its  sampling  to  more 
than  once  annually  at  each  surface  and 
imderground  coal  mine.  During  these 
inspections,  MSHA  inspectors  collect 
samples  on  multiple  occupations  to 
determine  whether  miners  are  being 
overexposed  to  respirable  coal  mine 
dust;  to  assess  the  effectiveness  of  the 
operator's  dust  control  program;  to 
quantify  the  level  of  respirable 
cry-stalline  silica  (quartz)  in  the  work 
environment  and  whether  there  is  a 
need  to  adjust  the  applicable  dust 
standard:  and  to  identify  occupations  in 
underground  mines,  other  than  the 
"D.O.",  and  occupations  in  surface 
mines,  that  are  at  risk  of  being 
overexposed  and  should  be  routinely 
monitored  bv  the  mine  operator. 

Depending  on  the  concentration  of 
respirable  coal  mine  dust  measured,  an 
MSHA  inspector  may  terminate 
sampling  after  the  first  day  if  levels  are 
very  low.  or  continue  for  up  to  five 
shifts  or  days  before  making  a 
compliance  or  noncompliance 
determination.  For  example.  MSHA 
inspection  procedures  require 
inspectors  to  sample  at  least  five 
occupations,  if  available,  on  each 
mechanized  mining  unit  (MMU)  on  the 
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first  day  of  sampling.  Based  on  the  first 
shift  of  sampling,  the  operator  is  cited 
if  the  average  of  those  measurements 
exceeds  the  applicable  standard. 
However,  if  the  average  falls  below  the 
standard,  but  one  or  more  of  the 
measurements  exceed  the  applicable 
standard,  additional  samples  are 
collected  on  the  subsequent  production 
shift  or  day.  The  results  of  the  first  and 
second  shift  of  sampling  on  all 
occupations  are  then  averaged  to 
determine  if  the  applicable  standard  is 
exceeded.  Additionally,  when  an 
inspector  continues  sampling  after  the 
first  shift  because  a  previous 
measurement  exceeds  the  standard, 
MSHA's  procedures  call  for  all 
measurements  taken  on  a  given 
occupation  to  be  averaged  within  that 
occupation,  across  all  sampling  shifts.  If 
the  average  of  measurements  taken  over 
more  than  one  shift  on  all  occupations 
is  equal  to  or  less  than  the  applicable 
standard,  but  the  average  of 
measurements  taken  on  any  one 
occupation  exceeds  the  value  in  a 
decision  table  developed  by  MSHA,  the 
operator  is  cited  for  violation  of  the 
applicable  standard. 

B.  The  Spot  Inspection  Program  (SIP) 

In  response  to  concerns  about 
possible  tampering  with  dust  samples  in 
1991,  MSHA  convened  the  Coal  Mine 
Respirable,Dust  Task  Group  (Task 
Group)  to  review  the  Agency's 
respirable  dust  program.  The  Task 
Group  was  directed  to  consider  all 
aspects  of  the  current  program  in  its 
review,  including  the  role  of  the 
individual  miner  in  the  sampling 
program;  the  feasibility  of  MSHA 
conducting  all  sampling;  and  the 
development  of  new  and  improved 
monitoring  technology,  including 
technology  to  continuously  monitor  the 
mine  environment.  Among  the  issues 
addressed  by  the  Task  Group  was  the 
actual  dust  concentration  to  which 
miners  are  exposed.  As  part  of  the  Task 
Group  review,  MSHA  developed  a 
special  respirable  dust  "spot  inspection 
program"  (SIP). 

Tnis  program  was  designed  to  provide 
the  Agency  with  information  on  the 
dust  levels  to  which  underground 
miners  are  typically  exposed.  Because  of 
the  large  number  of  mines  and  MMUs 
(mechanized  mining  units)  involved 
and  the  need  to  obtain  data  within  a 
shi^rt  time  frame,  respirable  dust 
sampling  during  the  SIP  was  limited  to 
a  single  shift  or  day,  a  departure  from 
MSHA's  normal  sampling  procedures. 
The  term  "MMU"  is  defined  in  30  CFR 
70.2(h)  to  mean  a  unit  of  mining 
equipment,  including  hand  loading 
equipment,  used  for  the  production  of 


material.  As  a  result,  MSHA  decided 
that  if  the  average  of  multiple 
occupation  measurements  taken  on  an 
MMU  during  any  one-day  inspection 
did  not  exceed  the  applicable  standard, 
the  inspector  would  review  the  result  of 
each  individual  full-shift  sample.  If  any 
individual  full-shift  measurement 
exceeded  the  applicable  standard  by  an 
amount  specified  by  MSHA,  a  citation 
would  be  issued  for  noncompliance, 
requiring  the  mine  operator  to  take 
immediate  corrective  action  to  lower  the 
average  dust  concentration  in  the  mine 
atmosphere  in  order  to  protect  miners. 

During  the  SIP  inspections,  MSHA 
inspectors  cited  violations  of  the  2.0 
mg/m^  standard  if  either  the  average  of 
the  five  measurements  taken  on  a  single 
shift  was  equal  to  or  greater  thcui  2.1 
mg/m^,  or  any  single,  full-shift 
measurement  was  equal  to  or  exceeded 
2.5  mg/m^.  Similar  adjustments  were 
made  when  the  2.0  mg/m '  standard  was 
reduced  due  to  the  presence  of  quartz 
dust  in  the  mine  atmosphere. ^ 

The  procedures  issued  by  MSHA's 
Coal.  Mine  Safety  and  Health  Division 
during  the  SEP  were  similar  to  those 
used  by  the  MSHA  Metal/Nonmetal 
Mine  Safety  euid  Health  Division  and 
the  Occupational  Safety'  and  Health 
Administration  (OSHA)  when 
determining  whether  to  cite  based  on  a 
single,  full-shift  measurement.  That 
practice  provides  for  a  meugin  of  error 
reflecting  an  adjustment  for  uncertainty 
in  the  measurement  process  [i.e., 
sampling  and  analytical  error,  "SAE"). 
The  margin  of  error  thus  allows 
citations  to  be  issued  only  where  there 
is  a  high  level  of  confidence  that  the 
applicable  standard  has  been  exceeded. 

Based  on  the  data  fi-om  the  SIP 
inspections,  the  Task  Group  concluded 
that  MSHA's  practice  of  meiking 
noncompliance  determinations  solely 
on  the  average  of  multiple-sample 
results  did  not  always  result  in  citations 
in  situations  where  miners  were  knowm 
to  be  overexposed  to  respirable  coal 
mine  dust.  For  example,  if 
measurements  obtained  for  five  different 
occupations  within  the  same  MMU  were 
4.1,  1.0,  1.0,  2.5.  and  1.4  mg/m3,  the 
average  concentration  would  be  2.0  mg/ 


^  Quartz  may  be  present  in  the  coal  seam  and 
therefore  may  become  airborne  during  coal 
production.  MSHA  regulates  coal  miners'  work- 
shift  exposure  to  quartz  since  it  may  be  deposited 
in  the  lungs  of  miners  and  cause  silicosis.  MSHA's 
current  standard  for  respirable  coal  mine  dust,  2.0 
mg/m^.  also  requires  quartz  levels  to  be  5%  or 
lower.  Otherwise,  if  the  percent  of  quartz  is  higher 
than  5%,  the  respirable  coal  mine  dust  exposure 
limit  must  be  adjusted  downward  based  on  this 
formula:  Respirable  dust  standard  (mg/m^)=  {(10 
mg/m^)/(%Quartz)}  For  example,  if  the  respirable 
dust  contains  15  percentage  of  quartz  the  respirable 
coal  mine  dust  standard  would  be  0.67  mg/m^  since 
10  mg/m'  divided  by  15  equals  0.67  mg/m^. 


m^.  Although  the  dust  concentrations 
for  two  occupations  exceed  the 
applicable  standard,  under  MSHA 
procedures^  no  citation  would  have 
been  issued  nor  any  corrective  action 
required  to  reduce  dust  levels  to  protect 
miners'  health.  Instead,  MSHA  policy 
required  the  inspector  to  return  to  the 
mine  the  next  day  that  coal  was  being 
produced  and  resume  sampling  in  order 
to  decide  if  the  mine  was  in  compliance 
or  not  in  compliance. 

Thus,  the  SIP  inspections  revealed 
instances  of  overexposure  that  were 
masked  by  the  averaging  of  results 
across  different  occupations.  This 
showed  that  miners  would  not  be 
adequately  protected  if  noncompliance 
determinations  were  based  solely  on  the 
average  of  multiple  measurements.  The 
process  of  averaging  dilutes  a  high 
measurement  made  at  one  location  with 
lower  measurements  made  elsewhere. 

The  Task  Group  also  recognized  that 
the  results  of  the  first  full-shift  samples 
taken  by  an  inspector  during  a 
respirable  dust  inspection  are  likely  to 
reflect  higher  dust  concentrations  tlian 
samples  collected  on  subsequent  shifts 
or  days  during  the  same  inspection. 
MSHA's  comparison  of  the  average  dust 
concentration  of  inspector  samples 
taken  on  the  same  occupation  on  both 
the  first  and  second  day  of  a  multiple- 
day  sampling  inspection  showed  that 
the  average  concentration  of  all  samples 
taken  on  the  first  day  of  an  inspection 
was  almost  twice  as  high  as  the  average 
concentration  of  samples  taken  on  the 
second  day.  MSHA  recognized  that 
sampling  on  successive  days  does  not 
always  result  in  measurements  that  are 
representative  of  everyday  respirable 
dust  exposures  in  the  mine  because 
mine  operators  can  anticipate  the 
continuation  of  inspector  sampling  and 
make  adjustments  in  dust  control 
parameters  or  production  rates  to  lower 
dust  levels  during  the  subsequent 
sampling. 

In  response  to  these  findings,  in 
November  1991,  MSHA  decided  to 
permanendy  adopt  the  single,  full-shift 
inspection  policy  initiated  during  the 
SEP  for  all  mining  types. 

C.  The  Keystone  Decision 

In  1991,  three  citations  based  on 
single,  full-shift  measurements  were 
issued  under  the  SIP  to  the  Keystone 
Coal  Mining  Corporation.  The  violations 
were  contested,  and  an  administrative 
law  judge  from  the  Federal  Mine  Safety 
and  Health  Review  Commission 
(Commission)  vacated  the  citations.  The 
decision  was  appealed  by  the  Secretary 
of  Labor  to  the  Commission  because  the 
Secretary  believed  that  the 
administrative  law  judge  was  in  error  in 
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finding  that  rulemaking  was  required 
under  section  202(f)  of  the  Mine  Act  (30 
U.S.C.  842(f))  for  the  Secretary  to  use 
single,  full-shift  measurements  for 
noncompliance  determinations.  In 
addition,  the  Secretary  contended  that 
the  1971/1972  finding  pertained  to 
operator  sampling  and  that  the  SIP  at 
issue  involved  only  MSHA  sampling. 
The  Commission,  which  affirmed  the 
decision  of  the  administrative  law 
judge,  found  that: 

Title  II  [of  the  Mine  Act)  applies  to  both 
operator  sampling  and  to  MSHA  actions  to 
ensure  compliance,  including  sampling  by 
MSHA.  Section  202(g)  specifically  provides 
for  MSHA  spot  inspections.  Nothing  in 
§  202(fl  or  §  202(g)  suggests  that  §  202(f) 
applies  differently  to  MSHA  sampling.  Thus, 
the  1971  finding,  issued  for  purposes  of  title 
II,  applies  broadly  to  both  MSHA  and 
operator  sampling  of  the  mine  atmosphere. 

The  Commission  also  held  that  the 
revised  MSHA  policy  was  in 
contravention  of  the  1971/1972  finding 
and  could  only  be  altered  if  the 
requirements  of  the  Mine  Act  and  the 
Administrative  Procedure  Act,  5  U.S.C. 
550,  were  met.  Through  this  proposed 
notice  of  rulemaking,  MSHA  is  now 
attempting  to  meet  those  requirements. 

D.  The  Interim  Single-Sample 
Enforcement  Policy  (ISSEP) 

On  February  3.  1998.  MSHA 
published  a  corrected  notice  in  the 
Federal  Register  (63  FR  5687) 
aimouncing  its  final  policy  on  the  use 
of  single,  full-shift  measurements  to 
determine  noncompliance  and  issue 
citations,  based  on  samples  collected  by 
MSHA  inspectors,  when  the  applicable 
respirable  dust  standard  is  exceeded. 
The  enforcement  policy,  thereafter 
referred  to  as  ISSEP,  which  took  effect 
on  May  7, 1998,  provides  better 
protection  to  miners'  health  because  it 
enabled  MSHA  to  more  effectively 
identify  overexposures  that  were 
previously  masked  by  the  averaging  of 
results  across  different  occupations. 
Again,  through  the  proposed  single,  full- 
shift  sample  approach,  citations  for 
noncompliance  with  the  respirable  coal 
mine  dust  standard  would  be  able  to  be 
made  for  overexposures  which  would 
not  be  identified  through  the  ciurent 
procedure  of  averaging  multiple-sample 
results.  For  example,  if  measurements 
obtained  for  five  different  occupations 
within  the  same  MMU  were  4.1.  1.0,  1.0, 
2.6,  and  0.8  mg/m*,  the  average 
concentration  would  be  1.9  mg/m^. 
Although  the  dust  concentrations  for 
two  occupations  statistically  exceeded 
the  applicable  standard,  under  the 
current  practice,  of  averaging  results,  no 
citation  would  be  issued  nor  any 
corrective  action  required  to  reduce  dust 


levels  to  protect  miners'  health.  The 
ISSEP  was  in  place  until  September  9, 
1998,  when  MSHA  reinstituted  its 
previous  procedure  of  averaging  sample 
results  for  noncompliance 
determinations  after  the  1 1th  Circuit 
Court  of  Appeals  vacated  the  Agencies' 
1998  Finding  and  MSHA's  final  policy. 

Under  the  ISSEP,  MSHA  followed  its 
existing  dust  sampling  procedures  in 
regard  to  where  and  how  many  samples 
an  inspector  collects  during  a  sampling 
shift  at  underground  and  surface  coal 
mines.  While  the  Agency  continued  its 
practice  of  collecting  multiple 
occupational  samples  at  each  MMU,  the 
minimum  number  of  occupations 
monitored  was  reduced  from  five  to 
three,  focusing  only  on  those 
occupations  at  high  risk  of  being 
overexposed.  As  part  of  the  ISSEP, 
inspectors  carried  with  them  a  control 
filter  when  conducting  respirable  dust 
sampling.  This  control  filter,  which  was 
unexposed,  was  used  to  adjust  the 
weight  gain  obtained  on  each  of  the 
exposed  filters.  Any  change  in  weight  of 
the  unexposed  control  filter  was 
subtracted  from  the  change  in  weight  of 
each  exposed  filter.  For  the  exposed 
filter  to  be  valid,  the  control  and 
exposed  filter  must  have  been  both  pre- 
and  post-weighed  on  the  same  days.  If 
the  control  filter  was  either  missing  or 
invalid,  the  measurement(s)  were  not 
used  for  enforcement  purposes  and  the 
entity  type  (i.e.,  mining  section)  was  to 
be  resampled.  An  operator  was  found  to 
be  in  violation  of  the  applicable  dust 
standard  when  a  single,  full-shift 
measurement  met  or  exceeded  the 
Citation  Threshold  Value  (CTV) 
corresponding  to  the  dust  standard  in 
effect.  Each  CTV  listed  in  Chapter  1  of 
the  Coal  Mine  Health  Inspection 
Procedures  Handbook  (PH89-V-1(10)) 
was  calculated  to  ensure  that  citations 
would  be  issued  only  when  a 
measiu'ement  demonstrated,  with  at 
least  95-percent  confider<"e,  that  the 
applicable  standard  had  been 
exceeded. '  No  more  than  one  citation 
was  to  be  issued  based  on  single,  full- 
shift  measurements  from  the  same 
MMU,  if  the  sampled  occupations  were 
exposed  to  the  same  dust  generating 
sources.  Issuance  of  separate  citations 
were  to  be  considered  only  after 
determining  that  the  affected 
occupations  were  exposed  to  different 
dust  generating  sources. 

When  a  single,  full-shift  measurement 
exceeded  the  applicable  standard  but 
was  less  than  the  CTV,  a  citation  was 


■■  MSHA  plans  to  issue  a  revised  Coal  Mine  Health 
Inspection  Procedures  Handbook  after  publication 
of  this  proposed  standard  as  a  final  rule.  The 
Handbook  would  list  the  CTVs. 


not  to  be  issued  since  noncompliance 
was  not  demonstrated  at  a  sufficiently 
high  confidence  level.  Instead,  the 
MMU  or  other  entity  type  sampled  was 
to  be  targeted  for  additional  sampling  to 
verify  the  adequacyu)f  the  operator's 
dust  control  measures  to  maintain 
compliance,  with  special  emphasis 
directed  toward  working  environments 
with  applicable  standards  below  2.0  mg/ 
m^.  If  subsequent  sampling  exceeded 
the  applicable  standard  but  not  the  CTV, 
the  MSHA  district  responsible  for 
inspecting  the  mine  would  thoroughly 
review  the  dust  control  parameters 
stipulated  in  the  operator's  approved 
ventilation  or  respirable  dust  control 
plan  (applicable  to  surface  mines  and 
Part  90  miners)  to  determine  if  the 
parameters  should  be  upgraded. 

The  process  by  which  a  violation  of 
the  applicable  standard  was  to  be  abated 
by  a  mine  operator  remained 
unchanged.  That  is,  an  operator  must 
first  take  corrective  action  to  reduce  the 
average  dust  concentration  to  within  the 
permissible  level,  and  then  sample  each 
production  or  normal  work  shift  until 
five  valid  respirable  dust  samples  are 
taken.  MSHA  considers  a  violation  to  be 
abated  when  the  average  dust 
concentration  measured  by  these  five 
valid  samples  was  at  or  below  the 
applicable  standard.  Under  the  ISSEP, 
MSHA  inspectors  sampled  1,662  MMUs 
and  other  entity  types,  such  as  roof 
bolter  DAs  and  Part  90  miners,  in 
underground  mines;  and  some  860 
DWPs  and  over  3,700  nondesignated 
work  positions  at  surface  mining 
operations.  The  Agency  issued  a  total  of 
309  excessive  dust  citations  based  on 
the  results  of  single,  full-shift  samples, 
involving  182  MMUs  and  113  other 
underground  entity  types,  and  14 
surface  work  positions.  Of  the  1,662 
MMUs  seunpled,  182  or  11  percent  were 
cited,  compared  to  the  27  percent 
MSHA  had  projected  based  on  inspector 
sampling  results  for  1995.  Also,  it  is 
important  to  point  out  that  only  14  of 
the  over  4,500  svu"face  entities  sampled 
were  found  to  be  out  of  compliance. 
These  sampling  inspections,  which 
showed  a  significant  decline  in  the 
number  of  cited  instances  of 
noncompliance  compared  to  previous 
experience  under  the  SIP  and  the  earlier 
projections  documented  in  the  1998 
notices,  reveal  that  mine  operators  are 
capable  of  maintaining  dust 
concentrations  at  or  below  the 
applicable  standard  on  every  shift. 

VI.  Procedural  and  Litigation  History  of 
This  Proposal 

On  February  18,  1994,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  published  a  proposed 
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Joint  Notice  of  Finding  in  the  Federal 
Register  (59  FR  8357).  The  Joint  Notice 
priiposed  to  rescind  the  1972  finding  by 
the  Secretaries  of  the  Interior  and 
Health,  Education  and  Welfare,  and 
instead,  find  that  a  single,  full-shift 
measurement  will  accurately  represent 
the  atmospheric  conditions  with  regard 
to  the  respirable  dust  concentration 
during  the  shift  on  which  it  was  taken. 
Concurrently,  MSHA  published  a 
separate  notice  in  the  Federal  Register 
announcing  its  intention  to  use  both 
single,  full-shift  measurements  and  the 
average  of  multiple,  full-shift 
measurements  for  noncompliance 
determinations  under  the  MSHA 
respirable  coal  mine  dust  program  (59 
FR  8356).  That  notice  was  published  to 
inform  the  mining  public  of  how  the 
Agency  intended  to  implement  its  new 
enforcement  procedure  utilizing  single, 
full-shift  samples,  and  to  solicit  public 
comment  on  the  procedure. 

After  a  notice  and  comment 
procedure  extending  over  some  three 
and  one-half  years,  which  also  included 
three  public  hearings,  the  Agencies 
published  a  final  corrected  notice  of 
finding  in  the  Federal  Register  (63  FR 
5664)  on  February  3,  1998. 

The  National  Mining  Association 
(NMA)  along  with  the  Alabama  Coal 
Association  petitioned  the  United  States 
Court  of  Appeals  for  the  11th  Circuit  to 
review  the  1998  Notice  of  Finding  (Joint 
Finding)  issued  by  the  Mine  Scdety  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  and 
additionally  asked  for  an  emergency 
motion  for  stay  of  the  Joint  Finding 
pending  review.  The  motion  for  an 
emergency  stay  was  denied  by  the 
Court. 

On  appeal  NMA  argued,  among  other 
things,  that  the  agency  had  not  met  the 
requirements  of  section  101(a)(6)(A)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act)  (30  U.S.C. 
811(a)(6)(A))  because  it  failed  to  address 
material  impairment  of  health  and 
economic  and  technological  feasibility. 
MSHA  and  the  Department  of  Labor 
responded  that  the  agencies  addressed 
the  positive  effect  of  the  notice  on  miner 
health,  and  also  concluded  in  the  course 
of  performing  the  analysis  required 
under  the  Regulator}'  Flexibility  Act  that 
the  economic  impact  of  the  Joint 
Finding  was  not  significant.  On 
September  4.  1998,  the  United  States 
Court  of  Appeals  for  the  11th  Circuit 
issued  a  decision  in  the  case  of  National 
Mining  Association  v.  Secretary  of 
Labor A153  F.3d  1264).  The  Court  of 
Appeals  vacated  the  Joint  Finding  and 
concluded  that  the  agency  was  required 
to  "satisfy  the  requirements  of  Section 


811(a)(6)"  by  "demonstrating]  that  the 
new  standard  (a)  adequately  assures  that 
no  miner  will  suffer  a  material 
impairment  of  heedth,  on  the  basis  of  the 
best  available  evidence;  (blTises  the 
latest  available  scientific  data  in  the 
field;  (c)  is  feasible  [in  both  an  economic 
and  technological  sense);  and  (d)  is 
based  on  experience  gained  under  the 
Mine  Act  and  other  health  and  safety 
laws,"  supra,  at  1268-1269.  The  Court 
then  concluded  that  "the  record 
contains  no  finding  of  economic 
feasibility,"  and  that  MSHA  therefore 
"failed  to  comply  with  Section  811(a)(6) 
of  the  Mine  Act."  MSHA  asked  the 
Court  for  a  clarification  of  its  decision 
by  filing  a  Motion  for  Clarification.  The 
Court,  without  opinion,  denied  the 
Secretary's  motion  on  November  11, 
1998. 

MSHA  and  NIOSH  understand  the 
Court's  ruling  as  requiring  the  Agencies 
to  comply  with  cdl  requirements  under 
section  lbl{a)(6)(A)  of  the  Mine  Act  (30 
U.S.C.  811(a)(6)(A)).  Therefore,  in 
response  to  the  Court's  ruling,  the 
Secretaries  are  proposing  today  to  add  a 
new  mandatory  health  standard  to  30 
CFR  part  72.  Pursuant  to  section  202(f) 
of  the  Mine  Act  (30  U.S.C.  842(f)),  the 
1972  joint  notice  of  finding  would  be 
rescinded  and  a  new  finding  would  be 
made  that  a  single,  full-shift 
measurement  will  accurately  represent 
atmospheric  conditions  to  which  a 
miner  is  exposed  during  such  shift.  This 
finding  is  the  basis  for  the  new 
proposed  mandatory  health  standard. 

The  Secretaries  believe  that  single, 
full-shift  measurements  must  be 
implemented  into  the  MSHA  coal  mine 
respirable  dust  program  as  quickly  as 
possible  in  order  to  better  protect 
miners'  health.  Therefore,  in  order  to 
speed  the  process  of  reproposing  this 
critical  measurement  technique,  the 
Secretaries  are  incorporating  the  record 
of  the  previous  1998  Joint  Finding  into 
the  record  for  this  proposal  and  adding 
appropriate  new  data  and  information  to 
support  this  rulemaking  under  section 
101(a)(6)(A)  of  the  Mine  Act  (30  U.S.C. 
811(a)(6)(A)).  The  Secretaries  have  used 
as  much  of  the  original  wording  as 
possible  from  the  vacated  final  finding 
in  this  notice  of  proposed  rulemaking. 
References  to  previous  comments  and 
commenters  in  the  body  of  this  proposal 
are  meant  to  apply  to  previous 
comments  received  in  response  to  the 
earlier  proposed  Joint  Finding  that  was 
ultimately  vacated  by  the  U.S.  Court  of 
Appeals  for  the  11th  Circuit. 


Vn.  Health  Efifects 

A.  Introduction 

Since  the  1800s,  occupational 
respiratory  disease  associated  with 
working  in  a  coal  mine  has  been 
commonly  referred  to  as  "Black  Lung." 
As  coal  is  mined,  respirable-sized  dust 
is  generated.  Depending  upon  the  mine 
location  and  its  geologic  features,  silica 
may  also  be  present  in  the  mine 
atmosphere.  Dust  in  air  that  is  breathed 
by  miners  has  the  potential  to  be 
deposited  in  their  lungs.  Some  of  this 
dust  may  be  retained.  Coal  mine  dust 
remaining  in  the  lungs  of  miners  for 
prolonged  periods  of  time  has  the 
potential  to  result  in  respiratory 
diseases,  sometimes  even  after 
occupational  exposure  to  respirable  coal 
mine  dust  has  stopped.  There  is  a  clear 
and  direct  relationship  between  miners' 
cumulative  exposures  (i.e.,  dose 
multiplied  by  the  time  exposed  to  the 
coal  mine  dust)  to  respirable  coal  mine 
dust  and  the  severity  of  resulting 
respiratory  conditions  (as  discussed 
more  extensively,  later  in  this  section). 

Diseases  resulting  from  long-term 
retention  of  coal  mine  dust  in  the  lung 
include  chronic  coal  workers' 
pneumoconiosis  (simple  CWP), 
progressive  massive  fibrosis  (PMF), 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g.,  asthma, 
chronic  bronchitis,  emphysema). 
Historically,  the  medical  term, 
"pneumoconiosis",  has  included  simple 
CWP  and  PMF  and  their  sub-categories. 
Chronic,  or  simple,  CWP  is  partitioned 
into  three  levels  of  severity,  proceeding 
from  lowest  to  highest:  Category  1, 
category  2,  and  category  3.  Progressive 
Massive  Fibrosis  is  similarly  divided 
into  three  categories  of  increasing  levels 
of  severity:  A,  B  and  C. 

Miners  writh  simple  CWP  have  a 
substantially  increased  risk  of 
developing  PMF.  In  the  advanced  stages 
of  pneumoconiosis  (i.e.,  PMF),  a 
significant  loss  of  lung  function  may 
occur  and  respiraton,'  symptoms  (e.g., 
breathlessness,  wheezing)  may  persist. 
Miners  are  at  risk  of  increased  morbidity 
and  premature  mortality  due  to  simple 
CWP,  PMF  and  various  other  respiratory 
diseases. 

Factors  that  are  important  in  the 
development  of  simple  CWP,  PMF  and 
COPD  include  the  type  of  dust  (e.g.,  coal 
and/or  silica),  dust  concentration  (to 
which  the  miner  was  exposed),  number 
of  years  of  exposure,  age  of  the  miner 
(often  measured  as  age  at  time  of 
medical  examination),  and  rank  of  the 
coal  (the  higher  the  rank  the  greater  the 
risk). 

In  1998,  MSHA  estimated  that 
approximately  45,000  miners  and 
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39,000  miners  were  employed  at 
underground  and  surface  coal  mines, 
respectively  (Mattos,  1999).  A  small 
percentage  of  the  mining  involved 
anthracite  coal,  the  highest  rank  coal, 
while  most  involved  bituminous  coal 
which  is  a  medium  rank  coal. 

There  are  complementary  data 
sources,  described  below,  which 
provide  estimates  of  the  prevalence  of 
occupational  respiratory  disease  among 
coal  miners.  Together  these  data 
demonstrate  the  progress  over  the  last 
thirty  years  in  the  reduction  of 
occupational  respiratory  disease  among 
coal  miners,  as  well  as  the  need  for 
further  action  to  reduce  occupational 
lung  disease  among  today's  coal  miners. 

Estimates  of  the  prevalence  of  simple 
CWP  and  PMF  among  the  underground 
coal  miners  are  gathered  from  the  x-ray 
program,  through  which  operators  are 
required  to  provide  miners  the 
opportunity  to  be  evaluated  periodically 
for  the  presence  of  occupational  lung 
disease,  mandated  pursuant  to  Section 
203(a)  of  the  Mine  Act  (30  U.S.C. 
843(a)).  However,  miners  are  not 
required  to  participate.  From  1970  to 
1995, the  prevalence  of  simple  CWP  and 
PMF  among  miners  participating  in  the 
mandated  x-ray  program  has  dropped 
from  11  percent  to  3  percent  (MSHA, 
Internal  Chart,  1998). 

In  accordance  with  30  CFR  part  50, 
those  cases  of  occupational  illnesses 
which  both  surface  and  underground 
coal  mine  operators  learn  of  must  be 
reported  to  MSHA.  Under  this 
requirement,  mine  operators  reported 
224  cases  of  pneumoconiosis  (simple 
CWP  and  PMF,  combined)  in  1998 
(Mattos,  1999).  Of  these,  138  cases 
occurred  among  coal  miners  who 
worked  underground,  while  the 
remaining  86  cases  occurred  among 
surface  coal  miners  (Mattos,  1999). 
There  were  also  14  cases  of  silicosis, 
eight  in  underground  mines,  reported  to 
MSHA  in  1998  in  accordance  with  30 
CFR  part  50  (Mattos,  1999).  Since 
miners  participate  in  both  these 
programs  at  their  own  discretion,  these 
data  do  not  include  the  occupational 
health  experience  of  all  coal  miners. 
The  prevalence  of  occupational  lung 
disease  among  participating  miners  may 
significantly  differ  from  the  prevalence 
among  non-participants.  Thus,  the  data 
from  these  programs  may  not  be 
representative  of  the  true  magnitude  of 
the  prevalence  of  simple  CWP  and  PMF 
among  today's  coal  miners. 

In  the  1990s.  MSHA  conducted  a 
series  of  one-time  medical  surveillance 
programs,  in  various  regions  of  the 
country,  to  develop  a  more  accurate 
estimate  of  the  prevalence  of  simple 
CWP  and  PMF.  Through  these  special 


programs,  MSHA  tried  to  minimize 
obstacles  which  may  prevent  some 
miners  from  either  participating  in  or 
reporting  to  operators  the  results  of 
respiratory  diagnostic  procedures.  Nine 
geographical  cohorts  of  miners,  from 
around  the  country,  were  encouraged  to 
participate  in  an  independent  x-ray 
program  (MSHA,  Internal  Chart,  1999). 
These  cohorts  included  eight  active 
surface  coal  mining  communities  in  the 
states  of  Pennsylvania,  Kentucky  and 
West  Virginia,  as  well  as  the  towns  of 
Poteau,  Oklahoma  and  Gillette, 
Wyoming.  A  ninth  cohort  included 
underground  miners  in  Kentucky.  The 
process  was  designed  to  encourage 
miner  participation  by  providing  for  a 
greater  degree  of  anonymity  than  may  be 
available  under  the  program  provided 
by  Section  203(a)  of  the  Mine  Act  (30 
U.S.C.  843(a)).  Across  the  eight  surface 
cohorts  surveyed,  the  prevalence  rate  of 
simple  CWP  and  PMF  combined,  among 
participants  was  4.8%.  The  prevalence 
rate  among  the  participating 
underground  Kentucky  miners  was 
9.2%. 

Also,  as  part  of  its  ongoing  effort  to 
"end  black  lung  now  and  forever," 
beginning  in  October  1999,  MSHA 
implemented  a  pilot  program  to  provide 
miners  at  both  surface  and  underground 
mines  with  confidential  health 
screening.  Referred  to  as  the  "Miners' 
Choice  Health  Screening",  the  program 
addresses  the  key  recommendations  of 
the  Secretary's  Advisory  Committee  by 
(1)  increasing  participation  toward  the 
85-percent  level  and  (2)  expanding  the 
scope  of  the  eligibility  to  include 
surface  coal  miners  and  surface  coal 
mine  independent  contractors.  The  pilot 
program  will  operate  separately  from 
the  existing  Coal  Workers'  X-ray 
Surveillance  Program  administered  by 
NIOSH.  Since  the  Miners'  Choice  Health 
Screenings'  inception,  over  7,000 
miners  have  been  screened,  with  the 
participation  rate  in  most  areas 
exceeding  50  percent.  With  half  of  the 
x-rays  taken  during  the  first  six  months 
having  been  processed  by  NIOSH, 
preliminary  results  indicate  a 
prevalence  rate  of  approximately  2.25 
percent. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  the  Mine  Safety  and 
Health  Administration  (MSHA)  are 
concerned  about  the  prevalence  of 
occupational  lung  disease  among 
today's  miners.  Epidemiological  studies 
from  the  U.S.  and  abroad  have 
consistently  shown  that  undergroiind 
and  surface  coal  miners  are  at  risk  of 
developing  simple  CWP,  PMF,  silicosis, 
cmd  chronic  obstructive  pulmonary 


disease  (NIOSH  Criteria  Document, 
1995). 

B.  Hazard  Identification 

1.  Agent:  Coal 

Coal  is  a  fossil  fuel  derived  from 
partial  degradation  of  vegetation. 
Through  its  combustion,  energy  is 
produced  which  makes  coal  a  valuable 
global  commodity.  It  has  been  estimated 
that  over  one-third  of  the  world  uses 
energy  provided  by  coal  (Manahan, 
1994).  Approximately  1.800 
underground  and  surface  coal  mines  are 
in  operation  in  the  United  States 
annually  producing  slightly  over  a 
billion  short  tons  of  coal  (Mattos,  1999). 

Coal  may  be  classified  on  the  basis  of 
its  type,  grade,  and  rank.  The  type  of 
coal  is  based  upon  the  plcuit  material 
(e.g.,  lignin,  cellulose)  from  which  it 
originated.  The  grade  of  coal  refers  to  its 
chemical  purity.  Although  coal  is 
largely  carbon,  it  may  also  contain  other 
elements  such  as  hydrogen,  oxygen, 
nitrogen,  and  sulfur.  "Hard"  coal  refers 
to  coal  with  a  higher  carbon  content 
(i.e.,  90-95%)  than  "soft"  coal  (i.e.,  65- 
75%).  Coal  rank  relates  to  geologic  age, 
indexed  by  its  fixed  carbon  content, 
down  to  65%,  and  then  by  its  heating 
value.  Volatile  matter  varies  inversely 
with  the  fixed  carbon  value.  The  most 
commonly  described  coal  ranks  include 
lignite  (low  rank),  bituminous  coal 
(medium  rank),  and  anthracite  (high 
rank)  (Manahan,  1994). 

2.  Physical  State:  Coal  Mine  Dust 

Aerosols  are  a  suspension  of  solid  or 
liquid  particles  in  air  (Mercer,  1973); 
they  may  be  dusts  which  are  solid 
particles  suspended  in  the  air.  Coal  dust 
may  be  freshly  generated  or  may  be  re- 
suspended  from  surfaces  on  which  it  is 
deposited  in  mines.  As  discussed  below, 
coal  mine  dust  may  be  inhaled  by 
miners,  depending  upon  the  particle 
size. 

Coal  mine  dust  is  a  heterogenous 
mixture,  signifying  that  all  coal  particles 
do  not  have  the  same  chemical 
composition.  The  particles  are 
influenced  by  the  type,  grade,  and  rank 
of  coal  from  which  they  were  generated 
(Manahan,  1994).  Irrespective  of 
differences  in  coal  characteristics,  these 
dusts  are  water-insoluble,  which  is 
important  biologically  and 
physiologically.  Unlike  soluble  dusts 
which  may  readily  pass  into  the 
respiratory  system  and  be  cleared  via 
the  circulatory  system,  insoluble  dusts 
may  remain  in  the  lungs  for  prolonged 
periods  of  time.  Thus,  a  variety  of 
cellular  responses  may  result  that  could 
eventually  lead  to  limg  disease. 
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3.  Biological  Action:  Respirable  Coal 
Mine  Dust 

The  principal  route  of  occupational 
exposure  to  respirable  coal  mine  dust 
occurs  via  inhalation.  As  a  miner 
breathes,  coal  mine  dust  enters  the  nose 
and/or  mouth  and  may  pass  into  the 
mid  airways  (e.g.,  bronchi,  terminal 
bronchioles)  and  lower  airways  (e.g., 
respiratory  bronchioles,  alveolar  ducts). 

Coal  mine  dust  has  a  size  distribution 
that  is  estimated  to  range  between  1  and 
100  micrometer  (|Am)  (1  ^im  =  10"*m) 
(Silverman,  et  ah,  1971).  The  size  of  coal 
particles  is  critical  in  determining  the 
level  of  the  respiratory  tract  at  which 
deposition  and  retention  occur 
(American  Conference  of  Goverrunental 
Industrial  Hygienists.  1999;  American 
Industrial  Hygiene  Association,  1997). 

Particles  that  are  above  10  nm  are 
largely  filtered  in  the  nasal  passages, 
although  some  of  these  particles  may 
reach  the  thoracic  (or  tracheal- 
bronchial)  region  of  the  lung  (e.g.,  6% 
of  20  ^m)  (American  Conference  of 
Governmental  Industrial  Hygienists, 
1999).  Thus,  there  is  evidence  that 
"oversized"  particles  (i.e.,  >10  jim)  can 
move  beyond  the  nose,  deeper  into  the 
respiratory  Udct.  Particles  below  10  |im 
may  easily  move  throughout  the 
respiratory  tract.  As  particle  size 
decreases  from  10  to  5  ^m,  however, 
there  is  greater  penetration  into  the  mid 
and  lower  regions  of  the  lung.  Particles 
that  are  approximately  1-2  pjn  are  the 
most  likely  to  be  deposited  in  the  lung 
(American  Conference  of  Goverrunental 
Industrial  Hygienists,  1999:  Mercer, 
1973).  During  mouth  breathing,  there 
may  be  a  slight  upward  shift  in  the 
particle  deposition  curve  such'that  2-3 
^m-sized  particles  are  the  most  likely  to 
be  deposited  in  the  respiratory  tract 
(Heyder,  et  al,  1986).  Irrespective  of 
nasal  or  mouth  breathing,  the  potential 
respiratory  tract  penetration  of  particles 
whose  size  is  approximately  10  nm  or 
less  is  important  because  particles  in  the 
respirable  size  range  deposit  in  the  deep 
lung  where  clearance  is  much  slower. 

For  the  purposes  of  this  rule, 
"respirable  dust"  is  defined  as  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  of  Labor  and 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
accordance  with  30  CFR  Part  74  (Coal 
Mine  Dust  Personal  Sampler  Units).  In 
practice,  the  coal  mine  dust  personal 
sampler  unit  has  been  used  in  the  U.S. 
The  particles  collected  with  an 
approved  sampler  approximate  that 
portion  of  the  dust  which  may  be 
deposited  in  the  lung  (West,  1990; 
1992).  It  does  not,  however,  indicate 
pulmonary  retention  (i.e.,  those 


particles  remaining  in  the  lung).  For 
those  particles  that  are  deposited  in  the 
lung,  clearance  mechanisms  normally 
operate  to  assist  in  their  removal.  For 
example,  within  the  thoracic  (tracheal- 
bronchial)  region  of  the  lung,  cilia  (i.e., 
hairlike  projections)  line  the  airways 
and  are  covered  by  a  thin  layer  of 
mucus.  They  assist  in  particle  clearance 
by  beating  rhythmically  to  project 
particles  toward  the  throat  where  they 
may  be  swallowed,  coughed,  sneezed,  or 
expectorated.  This  rhythmic  beating 
action  is  effective  in  removing  particles 
fairly  quickly  (i.e.,  hours  or  days). 
Within  the  alveolar  region  of  the  lung, 
particles  may  be  engulfed  by  pulmonary 
macrophages.  These  large  "wandering 
cells"  may  remove  particles  via  the 
blood  or  lymphatics.  This  process, 
unlike  the  movement  of  the  cilia  is 
much  slower  (i.e.,  months  or  years). 
Thus,  some  particles,  particularly  those 
that  are  insoluble,  may  remain  in  the 
alveolar  region  for  long  periods  of  time, 
despite  the  fact  that  pulmonary 
clearance  is  not  impaired.  It  is^he 
pulmonary  retention  of  coal  mine  dust 
which  may  be  the  impetus  for 
respiratory  disease. 

It  is  also  important  to  note  that  silica 
may  be  present  in  the  coal  seam,  vkithin 
dirt  bands  in  the  coal  seam,  and  in  rock 
above  and  below  coal  seams.  Of  the 
silica  foimd  in  coal  mines,  quartz  is  the 
form  which  is  found.  Thus,  quartz  may 
become  airborne  during  coal  removal 
operations  (Manahan,  1994).  Miners 
may  inhale  dust  that  is  a  mixture  of 
quartz  and  coal.  MSHA  is  concerned 
with  the  inhalation  of  quartz  since  it 
may  be  deposited  in  the  lungs  of  miners 
and  produce  silicosis.  This  is  a 
restrictive  lung  disease  which  is 
characterized  by  a  stiffening  of  the  limgs 
(West,  1990: 1992).  Silicosis  has  been 
seen  in  coal  miners  (e.g.,  siu"face  miners, 
drillers,  roofbolters)  (Balaan,  et  al., 
1993).  Silicosis  may  develop  acutely 
(i.e.,  6  months  to  2  years)  following 
intense  exposure  to  high  levels  of 
respirable  crystalline  quartz.  Silicosis 
has  also  been  observed  in  coal  miners 
following  chronic  exposure  (i.e.,  15 
years  or  more),  but  may  be  accelerated 
(i.e.,  7-10  years)  in  some  cases  (Balaan, 
et  al.,  1993).  Silicosis  is  irreversible  and 
may  lead  to  other  illnesses  and 
premature  mortality.  People  with 
silicosis  have  increased  risk  of 
pulmonary  tuberculosis  infection  and 
an  increased  risk  of  lung  cancer 
(Althouse,  et  al,  1995:  International 
Agency  for  Research  on  Cancer,  1997). 
MSHA's  current  standard  of  2.0  mg/m^ 
for  respirable  coal  dust  requires  that 
quartz  levels  be  5%  or  lower.  Otherwise, 
the  2.0  mg/m^  respirable  coal  dust 


exposure  limit  does  not  apply  and  must 
be  adjusted  downward  for  percentage  of 
quartz.  If  coal  dust  contains  more  than 
5%  quartz,  then  the  following  formula 
is  applied  (30  CFR  70.101;  30  CFR 
71.101). 

Respirable  dust  standard  (mg/m^)= 
{{10  mg/m^)/(%Quartz)} 

The  intent  of  this  formula  is  to 
maintain  miner  exposures  to  quartz 
below  0.1  mg/m'  (100  ng/m'). 

C.  Health-Related  Effects  of  Respirable 
Coal  Mine  Dust 

1.  Description  of  Major  Health  Effects 

Consistently,  epidemiological  studies 
have  demonstrated  miners  to  be  at  risk 
of  developing  respiratory  symptoms,  a 
loss  of  lung  function,  and  lung  disease 
as  a  consequence  of  occupational 
exposure  to  respirable  coal  mine  dust. 
As  noted  previously,  risk  factors  include 
type{s)  of  dust,  dust  concentration, 
duration  of  exposure,  age  of  the  miner 
(often  measured  as  age  at  time  of 
medical  examination),  and  coal  rank. 

a.  Simple  Coal  Workers' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF) 

In  earlier  stages  of  pneumoconiosis 
the  term,  "simple  coal  workers' 
pneumoconiosis"  (simple  CWP),  has 
been  used,  while  in  more  advanced 
stages,  the  terms  "complicated  CWP" 
and  PMF  have  been  used 
interchangeably.  Simple  CWP  and  PMF 
involve  the  lung  parenchyma  and  are 
produced  by  deposition  and  retention  of 
respirable  coal  dust  in  the  lung. 

"To  determine  if  a  miner  has  simple 
CWP  or  PMF,  chest  x-rays  are  taken  and 
classified  by  a  certified  radiologist  or 
reader.  Opacities  are  identified  on  chest 
films  and  then  classified  using  a  scale 
of  0-3  (e.g.,  simple  CWP  category  1), 
where  higher  categon,'  values  indicate 
increasing  concentration  of  opacities.  In 
some  instances,  two  category  values 
may  be  given.  For  example,  simple  CWP 
category  2/3  signifies  that  the  reader 
decided  the  film  was  category  2 ,  but 
suspected  that  it  might  have  been 
category  3.  The  International  Labour 
Office  (ILO)  has  provided  a  full 
description  of  the  criteria  for  these 
classifications  (ILO,  1980). 

Simple  CWP  can  be  associated  with  a 
loss  of  lung  function  and  with 
premature  mortality  (Morgan,  et  al., 
1974;  Jacobsen,  1976;  Cochrane,  et  al.. 
1979;  Parkes,  1982).  MSHA  recognizes 
that  simple  CWP  increases  the  risk  of 
developing  PMF  substantially 
(Cochrane,  1962;  Jacobsen,  «  al..  1971; 
McLintock,  et  al.,  1971;  Balaan,  et  al., 
1993). 

Progressive  massive  fibrosis  (PMF)  is 
associated  with  decreased  lung  function 
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and  increased  premature  mortality 
(Rasmussen,  et  aL,  1968;  Atuhaire,  et 
ai,  1985:  Miller  and  Jacobsen,  1985; 
Attfield  and  Wagner,  1992).  Progressive 
massive  fibrosis  is  also  associated  with 
increases  in  respiratory  symptoms  such 
as  chest  tightness,  cough,  and  shortness 
of  breath.  Miners  with  PMF  also  have  an 
increased  risk  of  acquiring  infections 
and  pulmonary  tuberculosis  (Petsonk 
and  Attfield.  1994;  Yi  and  Zhang.  1996). 
Finally,  miners  with  PMF  have  an 
increased  risk  of  right-side  heart  failure 
(i.e.,  cor  pulmonale)  (Cotes  and  Steel, 
1987). 

b.  Other  Health  Effects 

During  a  medical  examination,  a 
miner  may  be  questioned  by  his 
physician  about  symptoms  such  as 
cough,  phlegm  production,  chest 
tightness,  shortness  of  breath,  and 
wheezing.  Occupational  physicians  may 
also  conduct  pulmonary  function  tests 
using  spirometry  or  plethysmography. 
Pulmonary  performance  may  be 
assessed  via  repeated  measiuements  of 
lung  volumes  and  capacities,  such  as 
the  forced  expiratory  volume  in  one 
second  (FEVi).  vital  capacity  (VC), 
forced  vital  capacity  (FVC),  residual 
volume  (RV),  and  total  limg  capacity 
(TLC)  (West,  1990;  1992).  Changes  in 
lung  volumes  and  capacities  may 
indicate  a  loss  of  the  integrity  of  the 
lung  [i.e..  respiratory  system).  More 
importantly,  they  can  provide 
information  for  diagnosis  of  diseases 
affecting  the  airways  and/or  elasticity  of 
the  lung  (i.e.,  obstructive  vs.  restrictive 
lung  disease)  (West,  1990;  1992). 

Tne  term,  chronic  obstructive 
pulmonary  disease  (COPD),  refers  to 
three  disease  processes  that  are  often 
difficult  to  properly  diagnose  and 
differentiate:  chronic  bronchitis, 
emphysema,  and  asthma  (Coggon  and 
Taylor,  1998;  Garshick,  et  al.,  1996; 
West,  1990:  1992).  As  indicated  by 
several  studies,  the  exposure  of  miners 
to  respirable  coal  mine  dust  place  them 
at  increased  risk  of  developing  COPD. 
Furthermore,  COPD  may  occur  in 
miners  with  or  without  the  presence  of 
simple  CWP  or  PMF. 

Chronic  Obstructive  Pulmonary 
Disease  (COPD)  is  characterized  by 
airflow  limitations,  and  thus  there  is  a 
loss  of  pulmonary  function.  As  in 
simple  CWP  or  PMF,  a  miner  with 
COPD  may  have  a  variety  of  respiratory 
symptoms  {e.g..  shortness  of  breath, 
cough,  sputum  production,  and 
wheezing)  and  may  be  at  increased  risk 
of  acquiring  infections.  Chronic 
Obstructive  Pulmonary  Disease  is 
associated  with  increased  premature 
mortality  (Hansen,  et  ai,  1999;  Meijers, 
etai.  1997). 


Briefly,  in  chronic  bronchitis  and  in 
asthma,  there  is  excess  mucous 
secretion  in  the  mid-lower  airways 
(West,  1990;  1992).  In  contrast, 
emphysema  is  characterized  by 
dilatation  (enlargement)  of  alveoli  that 
are  distal  to  the  terminal  bronchioles, 
which  leads  to  poor  gas  exchange  (i.e., 
poor  transfer  of  oxygen  and  carbon 
dioxide).  Additionally,  there  is  a 
breakdown  of  the  interstitium  between 
the  alveoli.  These  pathological  changes 
may  be  confirmed  upon  autopsy.  With 
asthma,  the  airflow  limitations  may  be 
partially  or  completely  reversible,  while 
they  are  only  partially  reversible  with 
chronic  bronchitis  and  emphysema. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the  NIOSH 
recognize  that  respiratory  symptoms, 
loss  of  lung  function,  and  COPD  may 
impair  the  ability  of  a  miner  to  perform 
his  job  and  may  diminish  his  quality  of 
life.  Additionally,  miners  having  such 
health  effects  are  at  increased  risk  of 
morbidity  [e.g.,  from  cardio-pulmonary 
disease,  infections)  and  premature 
mortality. 

2.  Toxicological  Literature 

To  better  understand  the  human 
health  effects  of  exposure  to  respirable 
coal  mine  dust  and  to  more  fully 
characterize  the  associated  risks,  it  is 
important  to  consider  data  that  have 
been  obtained  in  animal  based 
toxicological  studies.  To  date,  sub-acute 
studies  (a  study  with  a  duration  of  30 
days,  or  less,  in  which  multiple 
exposures  of  the  same  agent  are  given) 
and  chronic  studies  (a  study  with  a 
duration  of  more  than  3-months,  in 
which  multiple  exposures  of  the  same 
agent  are  given)  attempted  to  mimic 
miners'  exposures.  Inhalation  was 
generally  the  route  of  exposure, 
although  several  studies  have  also 
employed  instillation  techniques  (i.e.,  a 
method  which  places  a  knov^rn  quantity 
of  dust  into  the  trachea  or  bronchi). 

Most  recent  toxicological  studies  have 
been  short-term  studies,  largely  focusing 
on  "lung  overload"  (Snipes,  1996; 
Oberdorster,  1995;  Morrow,  1988.  1992; 
Witschi,  1990),  species-dependent  lung 
responses  (Nikula,  et  ai,  1997a,b; 
Mauderly,  1996;  Lewis,  et  ai.  1989; 
Moorman,  et  al.,  1975).  and  particle 
size-dependent  lung  inflammation 
(Soutar,  et  ai,  1997).  The  data  have 
shown  that  pulmonar\-  clearance  of 
particles  may  become  impaired. 
potentially  leading  to  inflammatory  and 
other  cellular  responses  in  the  lung. 
Although  overloading  has  not  been 
demonstrated  in  humans,  the  finding  of 
reduced  lung  clearance  among  retired 
U.S.  coal  miners  (Freedman  and 


Robinson,  1988)  is  consistent  with  this 
possibility. 

The  data  from  Moorman,  et  ai  (1975), 
Lewis,  et  ai  (1989),  and  Nikula,  et  ai 
(1997a,b)  are  noteworthy  for  several 
reasons.  First,  these  groups  of 
investigators  conducted  chronic 
inhalation  toxicity  studies  (i.e.,  chronic 
bioassays).  This  is  important  since 
miners'  exposures  also  occur  via 
inhalation,  and  over  a  working  lifetime. 
Secondly,  the  investigators  used  an 
exposure  concentration  of  2.0  mg/m^  in 
their  bioassays.  As  noted  above,  this  is 
the  current  MSHA  standard  for 
respirable  coal  mine  dust.  Thirdly,  the 
exposures  involved  nonhuman 
primates,  whose  responses  are  thought 
to  closely  mimic  those  of  man.  Some  of 
the  key  findings  of  these  studies 
included:  deposition  of  coal  dust  in  the 
animals'  lungs,  retention  of  coal  dust  in 
alveolar  tissue,  altered  lung  defense 
mechanisms,  reduced  pulmonary 
airflows,  and  hyperinflation  of  the 
lungs.  One  of  the  shortcomings  of  these 
studies  is  that  complete  dose-response 
relationships  were  not  developed. 
However,  at  higher  exposure 
concentrations,  greater  effects  may  be 
expected  which  is  d  basic  tenet  of 
toxicology.  Thus,  at  exposure 
concentrations  above  2.0  mg/m^,  MSHA 
and  NIOSH  believe  that  more  severe 
obstructive  lung  disease  may  occur. 

3.  Epidemiological  Literature 

Epidemiolog>'  studies  have 
consistendy  demonstrated  the  serious 
health  effects  of  exposure  to  high  levels 
of  respirable  coal  mine  dust  (i.e.,  above 
2.0  mg/m  *)  over  a  working  lifetime. 
Table  VII-1  lists  epidemiology  studies 
since  1986  whose  results  will  be 
discussed  on  the  basis  of  the  type  of 
observed  health  effect.  Studies 
completed  even  earlier  including  the 
early  work  of  Cochrane  (1962), 
McLintock,  et  ai  (1971),  and  Jacobsen. 
et  al  (1971)  demonstrated  the  adverse 
health  effects  (e.g.,  simple  CWP.  PMF) 
of  respirable  coal  mine  dust  in  British 
coal  miners. 

Both  early  and  recent  studies  have 
shown  that  the  lung  is  the  major  target 
organ  (i.e.,  organ  in  which  toxic  effects 
occur)  when  exposure  to  respirable  coal 
mine  dust  occurs.  As  seen  in  Table  VII- 
1,  numerous  studies  of  miners  have 
been  conducted  Recent  LIS.  studies 
were  conducted  using  data  from  one  or 
more  of  the  first  four  rounds  of  the 
National  Studv  of  Coal  Workers' 
Pneumoconiosis  (NSCWP).  and  have 
pr()\  ided  extensive  data  on  miners' 
health  Many  of  these  studies 
demonstrated  that  miners  are  at 
increased  risk  of  multiple,  concurrent 
respiratory  ailments  (Attfield  and 
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Seixas,  1995;  Kuempel,  et  al.,  1997; 
Meijers,  etal,  1997;  Seixas,  etal,  1992). 

Table      VII-1.— Respirable      Coal 

Mine  Dust  Epidemiological  Stud- 
ies. BY  Reported  Outcomes 
From  1986  to  Present 


Studies 

Reported  out- 

comes 

Meijers.  etal.,  1997  

PMF.  CWP, 

COPD,  LLP. 

Maclaren,  etai,  1989 

PMF   CWP, 

LLP,  RS. 

Kuempel*,  etal..  1995 

PMF.  CWP, 

COPD. 

Bourgkard  etal.,  1998  

PMF,  CWP. 

LLP. 

Kuempel*,  et  al .  1997 

Love,  etal..  1997 

Love,  et  al .  1992 

Attfield  and  MornngM992b 

PMF,  CWP. 

Atttield  and  Seixas*, 

1995 

Hodous  and  Attfield*, 

1990 

Hurley  and  Jacobsen, 

1986 

Hurley  and  Maclaren, 

1987 

Hurley  et  al..  1987 

Slarzynski   et  al .  1996 

Y'  and  Zhang   1996 

Wang   etal    1997    

CWP,  LLP. 

Goodwin  and  Attfield*, 

CWP. 

1998 

Morteld,  etal.  1997 

Manne.  et  al.  1988  

COPD.  LLP,  RS. 

Seixas"   et  al .  1993 

Soutar  and  Hurley.  1986 

Carta   et  al .  1996 

LLP,  RS. 

Henneberger  and 

Attfield"  1997 

Henneberger  and 

Attfield"  1996 

Seixas"   etal.  1992 

Attfield  and  Hodous".  1992 

LLP. 

Lewis,  et  al .  1996 

COPD  Chronic  obstructive  pulmonary  dis- 
ease 

CWP  Simple  coal  workers'  pneumo- 
coniosis 

LLF   Loss  ot  lung  function 

PMF   Progressive  massive  fibrosis 

RS   Respiratory  s.  nptoms 

■  Studies  of  U  S  Miners  Who  Participated  m 
the  National  Study  of  Coai  Workers  Pneumo- 
coniosis (NSCWP) 

a.  Simple  Coal  Workers' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF) 

Studies  following  Cochrane  (1962) 
and  McLintock  et  al.  (1971)  have 
c  onfirmed  that  the  risk  of  PMF  increases 
with  increasing  categorv  of  simple  CWT 
(Hurley  and  facobsen.  1986;  Hurley,  et 
al.  1987:  Hurley  and  Maclaren.  1988; 
Hodous  and  Attfield,  1990)  However, 
the  risk  of  PMF  was  greater  than 
previously  predicted  among  miners 
with  simple  CWP  categorv'  1  or  without 
simple  C\VP  (j.e.,  category  0)  (Hurley,  et 


al,  1987).  The  risk  of  PMF  increased 
with  increasing  cumulative  exposure, 
regardless  of  the  initial  category  of 
simple  CWP  (Hurley,  et  al.  1987), 
indicating  that  reducing  dust  exposures 
is  a  more  effective  means  of  reducing 
the  risk  of  PMF  than  reliance  on 
detection  of  simple  CWP. 

Attfield  and  Seixas  (1995)  have 
demonstrated  a  relationship  between 
cumulative  exposure  to  respirable  coal 
mine  dust  and  predicted  prevalence  of 
pneumoconiosis  (i.e..  simple  CWP. 
PMF),  They  studied  a  group  of 
approximately  3,200  men  who  worked 
in  underground  bituminous  coal  mines. 
The  U.S,  miners  and  ex-miners  had 
participated  in  Round  1  (1970-1972)  or 
Round  2  (1972-1975)  of  the  NSCWP  and 
were  examined  again  between  1985  and 
1988.  Chest  x-rays  were  read  to 
determine  the  number  of  cases  of  simple 
CWP  and  PMF  Dust  exposure  estimates 
were  generated  from  measurements  of 
dust  concentrations  as  well  as  from 
work  history.  A  logistic  (or  logit) 
regression  model  was  used  to  estimate 
prevalence  of  simple  CWP  and  PMF.  In 
this  statistical  analysis,  proportions  are 
transformed  to  natural  logarithmic 
values,  i.e.,  y  =  In  [p/(l  -p)],  before  a 
linear  model  is  fit  to  the  data  (Armitage, 
1977).  The  logistic  model  assumes  that 
the  data  have  a  binomial  distribution 
(e.g.,  presence  or  absence  of  PMF)  for  a 
given  set  of  covariate  values  (e.g..  age, 
coal  rank,  dust  exposure,  pack-years  of 
smoking).  Using  logistic  modeling, 
relationships  were  developed  between 
cumulative  dust  exposure  and 
prevalence  of  simple  CWP  (category  1-t-, 
category  2-t-)  and  PMF.  These 
relationships  were  the  key  strengths  of 
the  Attfield  and  Seixas  study  and  serve 
as  the  basis  for  the  Quantitative  Risk 
Assessment  of  this  rule. 

The  recent  paper  of  Kuempel,  et  al, 
(1997)  has  provided  a  detailed 
discussion  and  quantitative  presentation 
of  excess  risks  associated  with 
respirable  coal  dust  exposures.  Their 
study  was  based  upon  results  from 
previous  studies  of  some  9.000 
underground  coal  miners  who 
participated  in  the  NSCWP  (Attfield  and 
Morring.  1992b:  Attfield  and  Seixas, 
1995).  Kuempel.  et  al.  estimated  excess 
(exposure-attributable)  prevalence  of 
simple  CWP  and  PMF  (i.e.,  number  of 
cases  of  disease  present  in  a  population 
at  a  specified  time,  divided  by  the 
number  of  persons  in  the  population  at 
that  specified  time)  Point  estimates  of 
excess  risk  of  PMF  ranged  from  1/1000 
to  167/1000  among  miners  exposed  at 
the  current  MSHA  standard  for 
respirable  coal  mine  dust.  These 
estimates  were  based  upon  dust 
exposure  that  occurred  over  a  miner's 


working  lifetime  [e.g.,  8  hours  per  day, 
5  days  a  week,  50  weeks  per  year,  over 
a  period  of  45  years).  Actued 
occupational  lifetime  exposure  may  be 
more,  due  to  extended  work  shifts  and 
work  weeks.  The  point  estimates  of  PMF 
presented  by  Kuempel,  et  al.,  (1997) 
were  related  to  coal  rank,  where  higher 
estimates  (e.g.,  167/1000)  were  obtained 
for  high-rank  coal  (anthracite  coal)  and 
somewhat  lower  estimates  were 
obtained  for  medium/low  rank 
bituminous  coal  (e.g.,  21/1000).  Within 
each  coal  rank,  the  estimates  of  simple 
CWP  cases  were  at  least  twice  as  high 
as  those  for  PMF  (e.g.,  167/1000  PMF  vs. 
380/1000  simple  CWP>1). 

The  data  of  Attfield  and  Seixas  (1995) 
and  Kuempel,  et  al,  (1995;  1997)  were 
consistent  with  previous  data  of  Attfield 
and  Morring  (1992b)  who  reported 
relationships  between  estimated  dust 
exposure  and  predicted  prevalence  of 
simple  CWP  or  PMF.  They  also  noted 
that  exposure-response  relationships 
were  steeper  for  higher  ranks  of  coal 
such  as  anthracite,  and  concluded  that 
the  risks  for  anthracite  miners  appeared 
to  be  greater  than  for  miners  exposed  to 
lower  rank  coal  dust.  Attfield  and 
Morring  (1992b)  used  similar  methods 
as  described  above  (i.e.,  logistic 
modeling),  but  included  miners  from 
Round  1  of  the  NSCWP  (1969-1971); 
thus  representing  an  earlier  time  point 
in  the  NSCWP  when  the  respirable  coal 
mine  dust  concentrations  were  much 
higher  than  they  are  today. 

Recently,  Goodwin  and  Attfield 
(1998)  reported  that  there  were  concerns 
regarding  methodological 
inconsistencies  across  surveys  given 
during  the  four  rounds  of  the  NSCWP. 
In  particular,  they  noted  the 
discordance  in  classification  of  simple 
CWP  and  PMF  among  readers  of  chest 
films.  Despite  potential  discordance, 
Goodwin  and  Attfield  (1998)  have 
confirmed  previous  findings  of  a  decline 
in  simple  CWP  prevalence  from  1969  to 
1988.  Yet,  these  analyses  also 
demonstrated  that  simple  CWP  has  not 
been  eliminated.  The  Round  4 
prevalence  rates  were  3.9  percent  for 
simple  CWP  category  1  and  higher,  and 
0.9  percent  for  category  2  and  higher. 
This  illustrates  the  need  for  continued 
efforts  to  reduce  dust  exposures. 

Given  the  current  system  for 
monitoring  exposures  and  identifying 
overexposures  in  the  U.S.,  miners  are  at 
increased  risk  of  developing  simple 
CWP  and  PMF  from  a  working  lifetime 
exposure  to  respirable  coal  mine  dust 
(Kuempel,  ef  al,  1997,  1995;  Attfield 
and  Seixas,  1995;  Goodwin  and  Attfield, 
1998;  Attfield  and  Morring,  1992b). 
Whenever  overexposures  (i.e., 
exciu'sions  above  the  applicable 
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standard)  occur,  the  long-term  mean 
exposure  of  miners  may  be  increased, 
thereby  causing  an  upward  shift  on  the 
exposiu-e-response  curve.  Such  a  shift 
then  places  these  overexposed  coal 
miners  at  increased  risk  of  developing 
and  dying  prematiu-ely  from  simple 
CWP  and  PMF. 

The  Attfield  and  Seixas 
epidemiological  study  (1995)  is  the  most 
appropriate  to  use  in  estimating  the 
benefit  of  reduction  of  overexposiKes. 
The  authors  applied  scientific  rigor  to 
the  collection,  categorization,  and 
analyses  of  the  radiographic  evidence 
for  the  group  of  3.194  imderground 
bituminous  coal  miners  who 
participated  in  Round  4.  1985-1988,  of 
the  National  Study  of  Coal  Workers' 
Pneumoconiosis  (NSCWP);  this  study 
population  excludes  86  miners  for 
whom  there  was  missing  exposure  data 
or  unreadable  x-rays.  Radiologic 
evidence  was  carefully  collected  and 
analyzed  by  multiple  independent, 
NIOSH  certified  B  readers  to  identify 
stages  of  simple  CWP  and  PMF.  In  the 
targeted  population  of  5,557  miners,  the 
participating  miners  (3,280)  were 
similar  to  the  non-participants  (2,277) 
with  regard  to  age  at  the  first  medical 
examination  and  prevalence  of  simple 
CWP  category  1  or  greater.  The  non- 
participants  had  worked  slightly  longer, 
yet  had  lower  prevalence  of  simple  CWP 
category  2  or  greater,  than  the 
participants.  This  study  describes  the 
differences  among  current  miners  and 
ex-miners  (health-related  or  job-related) 
in  the  relationships  between  the 
estimated  cumulative  exposure  to 
respirable  coal  mine  dust  and 
prevalence  of  simple  CWP  category  1  or 
greater.  Such  data  and  relationships 
were  not  available  in  other  U.S.  studies 
and  non-U. S.  studies. 

A  potential  limitation  in  the  U.S. 
studies  is  the  possible  bias  in  the 
exposure  data,  which  has  been  the 
subject  of  several  studies  (Boden  and 
Gold.  1984;  Seixas  et  al.  1991;  Attfield 
and  Hearl,  1996).  An  advantage  of  the 
Attfield  and  Seixas  1995  study  (and  the 
earlier  studies  based  on  the  same  data 
set)  is  that  the  larger  mines  included  in 
these  epidemiological  studies  were 
shown  to  have  exposure  data  with 
relatively  small  bias  (Attfield  and  Hearl, 
1996).  Another  limitation  in  exposure 
data  used  in  the  U.S.  studies  is  that  the 
airborne  dust  concentrations  used  to 
estimate  individual  miners'  cumulative 
exposures  to  respirable  coal  mine  dust 
were  based  on  average  concentrations 
within  job  categorv  (these  average 
values  were  combined  with  data  of  each 
individual  miners  duration  employed 
in  a  given  job).  The  earlier  U.S. 
exposure-response  studies  of  miners 


participating  in  the  first  medical  survey 
of  the  NSCWP  (Attfield  and  Morring. 
1992b;  Attfield  and  Hodous,  1992; 
Kuempel,  et  al.,  1995)  relied  primarily 
on  exposure  measurements  from  a  dust 
sampling  survey  during  1968-1969  to 
estimate  miners'  exposures  before  1970 
(Attfield  and  Morring,  1992a).  An 
advantage  of  the  Attfield  and  Seixas 
1995  study  is  that,  in  addition  to  the 
pre-1970  exposure  estimates,  more 
detailed  exposure  data  were  available  to 
estimate  miners'  exposures  from  1970  to 
1987,  during  which  the  mean  airborne 
concentrations  were  stratified  by  mine, 
job,  and  year  (Seixas,  et  al.,  1991). 

The  most  complete  exposure  data 
available  are  those  for  coal  miners  in  the 
United  Kingdom  (Hurley,  et  a/.,  1987; 
Hurley  and  Maclaren,  1987;  Soutar  and 
Hurley,  1986;  Marine,  et  al.  1988; 
Maclaren,  et  al.,  1989).  These  studies 
include  medical  examinations  and 
individual  estimates  of  exposure  for 
more  than  50,000  miners  for  up  to  30 
years.  The  U.S.  studies  are  consistent 
with  these  U.K.  studies  in 
demonstrating  the  risks  of  developing 
occupational  respiratory  diseases  from 
exposure  to  respirable  coal  mine  dust. 
These  risks  increase  with  increasing 
exposure  concentration  and  duration, 
and  with  exposure  to  dust  of  higher 
ranked  coal.  The  quantitative 
assessment  of  risk  and  associated 
benefits  were  based  on  the  Attfield  and 
Seixas  (1995)  study  because,  in  addition 
to  the  advantages  described  above,  it 
best  represents  the  recent  conditions 
experienced  by  miners  in  the  U.S.  This 
quantitative  assessment  follows  in 
Section  VIII.  The  international  studies 
provide  an  important  basis  for 
comparison  with  the  U.S.  findings,  and 
several  of  the  recent  international 
studies  are  described  in  detail  here. 

Bourgkard,  et  al,  (1998)  conducted  a 
4-year  study  of  a  group  of  French  coal 
miners  who  were  employed  in 
underground  and  siu^ace  mines.  The 
investigators  examined  the  prognostic 
role  of  ciunulative  dust  exposure, 
smoking  patterns,  respiratory 
symptoms,  lung  CT  scans,  and  lung 
function  indices  for  chest  x-ray 
worsening  and  evolution  to  simple  CWP 
and  PMF.  Bourgkard.  et  al,  (1998), 
through  selection  of  a  younger  worker 
population  (i.e.,  35—48  years  old  at  start 
of  study),  attempted  tri  focus  on  the 
early  stages  of  simple  CWP.  In  essence, 
they  hoped  to  identify  those  miners  who 
needed  to  be  relocated  to  less  dusty 
workplaces  or  who  needed  to  be 
clinically  monitored.  Bourgkard.  et  al. 
(1998)  concluded  that  there  was  an 
association  between  cumulative  dust 
exposure  and  what  was  termed  chest  x- 
ray  "worsening"  (i.e.,  increase  in  reader- 


designated  category  signifying 
progression  of  simple  CWP).  Their 
conclusion,  however,  was  based  on 
pooling  of  the  data  (i.e.,  three  combined 
groups  of  miners)  who  had  different 
cumulative  exposures  (i.e.,  20.  66  and 
85  mg-yr/m'). 

Love.  e<  aV,  (1997.  1992)  reported  on 
occupational  exposures  and  the  health 
of  British  opencast  (i.e.,  surface  or  strip) 
coal  miners.  They  studied  a  group  of 
approximately  1,200  miners  who  were 
employed  at  sites  in  England,  Scotland, 
and  Wales.  The  mean  age  of  the  men 
was  41;  many  had  worked  in  the  mining 
industry  since  the  1970s  To  determine 
dust  exposiue  levels,  full-shift  personal 
samples  were  collected.  Most  were 
respirable  dust  samples  which  were 
collected  using  Casella  cyclones 
according  to  the  procedures  described 
by  the  British  Health  and  Safety 
Executive  (HSE).  Thus  exposure 
determinations  would  be  comparable  to 
exposure  determinations  obtained  in 
U.S.  surface  coal  mines  since  both 
measure  respirable  dust  according  to  the 
BMRC  criteria. 

These  investigators  found  a  doubling 
in  the  relative  risk  of  developing 
profusion  of  simple  CWP  category  0/1 
for  everv'  10  years  of  work  in  the 
dustiest  jobs  in  surface  mines.  These 
respirable  coal  dust  exposures  were 
under  1  mg/m'.  Love,  et  al.  (1992, 
1997),  like  other  investigators, 
emphasized  the  need  for  monitoring  and 
controlling  exposures  to  respirable  coal 
mine  dust,  particularly  in  high  risk 
operations  (e.g.,  drillers,  drivers  of 
bulldozers). 

Meijers.  et  al,  (1997)  studied  Dutch 
coal  miners  who  were  examined 
between  1952  and  1963,  and  who  were 
followed  until  the  end  of  1991.  They 
reported  an  increased  risk  of  mortality 
from  simple  CWP  and  PMF  among 
miners  who  had  generally  worked 
underground  for  20  or  more  vears.  Their 
conclusions  were  based  upon  dramatic 
increases  in  standardized  mortality 
ratios  (SMRs).  There  were  several 
limitations  in  this  study,  however. 

Morfeld.  et  al.  (1997)  published  a 
recent  paper  that  investigated  the  risk  of 
developing  simple  CWP  in  German 
miners  and  addressed  the  occupational 
exposure  limit  for  respirable  coal  dust 
in  Germany.  Their  study  included 
approximately  5,800  miners  who 
worked  underground  from  the  late 
1970s  to  mid-1980s,  Morfeld,  ef  al, 
observed  increases  in  relative  risks 
(RRs)  of  developing  early  x-ray  changes, 
category'  0/1.  that  were  exposure- 
dependent.  Relative  risks  (RRs) 
increased  with  higher  dust 
concentrations. 
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Starzynski,  et  al.,  (1996)  conducted  a 
mortality  study  on  a  group  of  11,224 
Polish  males  diagnosed  with  silicosis, 
simple  CWP,  or  PMF  between  1970  and 
1985.  This  cohort  was  subdivided  by 
occupation  into  four  subcohorts:  Coal 
miners  (63%);  employees  of 
underground  work  enterprises  (8%) 
(i.e.,  (kift  cutting  and  shaft  construction 
jobs);  metallurgical  industry  and  iron, 
and  nonferrous  foundry  workers  (16%); 
and  refractory  materials,  china,  ceramics 
and  quarr\-  workers.  The  investigators 
found  that  coal  miners  had  a  slight, 
statistically  significant  excess  overall 
mortalitv  (/  e  .  ail  causes)  as  indicated 
by  a  Standardized  Mortality  Ratio  (SMR) 
of  105  (with  a  95%  Confidence  Interval 
(C.I.)  of  100-110).  Also,  excess  of  deaths 
from  diseases  of  the  respirator^'  system 
among  coal  miners  was  nearly  four 
times  that  of  the  referent  population 
(SMR  of  383  with  a  95%  C.I.  of  345- 
424).  The  study  of  Starzynski,  et  al. 
(1996)  agrees  with  others  that  there  is 
premature  mortalitv  among  coal  miners 
from  simple  CWP  and  PMF. 
i  nfnrtunatelv.  there  is  little  or  no 
information  presented  on  miner  work 
historv.  exposure  assessment  (e.g., 
respirable  coal  mine  dust,  silica),  and 
mine  environment  [e.g.,  coal  rank(s), 
underground  vs.  surface  mining). 

Yi  and  Zhang  (1996)  conducted  a 
studv  to  measure  the  progression  from 
simple  CVVP  to  PMF  or  death  among  a 
cohort  of  2,738  miners  with  simple  CWP 
who  were  employed  at  the  Huai-Bei  coal 
mine  in  China.  Relative  risks  (i.e.,  RRs) 
were  calculated  for  progression  from 
simple  CVVP  category  1  to  simple  CWP 
category  3  and  for  progression  from 
simple  CWP  category  3  to  death.  Their 
results  demonstrated  that  miners  with 
simple  CWP  category  1  are  at  risk  of 
developing  simple  CWP  category  2  and 
simple  CWP  category  3  (e.g.,  RRs  of 
1.101  and  2.360,  respectively).  They 
also  found  that  miners  with  PMF  had  a 
decreased  life  expectancy.  Other  risk 
factors  for  development  of  PMF 
included  long-term  work  underground, 
and  drilling.  This  study  was  limited  by 
a  lack  of  exposure  assessment, 
estimation  of  miner  smoking  histories, 
and  use  of  a  radiological  classification 
svstem  that  differs  from  that  of  the  ILO. 
Hurley  and  Maclaren  (1987)  studied 
British  coal  miners  who  were  examined 
between  1953  and  1978.  over  5-year 
intervals.  They  have  shown  that 
exposure  to  respirable  coal  dust 
increases  the  risks  of  developing  simple 
CWP  and  of  progressing  to  PMF.  As 
seen  in  their  data  analvsis,  these 
responses  were  dependent  upon  dust 
concentration  and  coal  rank.  That  is, 
greater  responses  were  seen  at  higher 
dust  concentrations  and  with  higher 


rank  coal  (i.e.,  increasing  per  cent 
carbon).  The  investigators  also  noted 
that  estimated  risks  were  unaffected  by 
changes  in  the  proportion  of  miners 
with  simple  CWP  who  transferred  jobs. 
The  authors  concluded  that  "limiting 
exposure  to  respirable  coal  dust  is  the 
only  reliable  way  of  limiting  the  risks  of 
radiological  changes  to  miners." 

b.  Other  Health  Effects 

As  noted  in  Table  VII-1 ,  there  were 
16  studies  in  which  the  loss  of  lung 
function  (LLP)  was  examined  in  coal 
miners.  Six  of  these  studies  also 
included  an  evaluation  of  respiratory 
svmptoms  (RS)  in  the  miners.  There 
were  five  studies  describing  chronic 
obstructive  pulmonary  disease  (COPD) 
in  miners. 

Henneberger  and  Attfield  (1997; 
1996),  Kuempel,  et  al.  (1997),  Seixas,  et 
al..  (1993),  Attfield  and  Hodous  (1992), 
and  Seixas,  et  al.,  (1992)  evaluated  data 
from  pulmonary  function  tests  and 
standardized  questioiuiaires  to  miners 
in  the  NSCWP.  A  common  finding  in 
their  studies  was  an  increase  in 
respiratory  symptoms  such  as  cough, 
shortness  of  breath,  and  wheezing.  The 
symptoms  were  dependent  upon  the 
dust  concentration  to  which  the  miners 
had  been  exposed,  with  more 
pronounced  symptoms  occurring  after 
long-term  exposures  to  higher  exposure 
levels.  These  studies  also  demonstrated 
that  a  loss  of  lung  function  occurred 
among  miners. 

Attfield  and  Hodous  (1992)  studied 
U.S.  miners  who  had  spent  18  years 
underground  (on  average)  and  who 
participated  in  Round  1  (1969-1971)  of 
the  NSCWP.  They  observed  that  greater 
reductions  in  pulmonary  function  were 
associated  with  exposure  to  higher 
ranks  of  coal  (i.e.,  anthracite  vs. 
bituminous  vs.  lignite).  Using  linear 
regression  models,  Kuempel  et  al., 
(1997)  predicted  the  excess  (exposure 
attributable)  prevalence  of  lung  function 
decrements  among  miners  with 
cumulative  exposures  to  respirable  coal 
mine  dust  of  2  mg/m-'  for  45  years  (i.e., 
90  mg-yr/m').  The  excess  prevalence 
estimates  were  315  and  139  cases  per 
thousand  for  forced  expiratory  volume 
in  one  second  (FEV,)  of  <80%  and 
<65%  of  predicted  normal  values, 
respectively,  among  never-smoking 
miners  (a  sub-group  of  977  NSCWP 
participants  studied  in  Seixas  et  al., 
1993).  Such  reductions  in  FEVi  are 
clinically  significant;  FEV,  <80%  (of 
predicted  normal  values)  is  a  measure 
that  is  used  to  determine  ventilatory 
defects  (American  Thoracic  Society, 
1991).  Three  recent  studies  found 
impaired  FEV:  to  be  a  predictor  of 
increased  pre- mature  mortality  (Weiss, 


et  al,  1995;  Meijers,  et  ai.  1997;  Hansen 
ef  al.,  1999). 

Seixas,  ef  al.  (1993)  conducted  an 
analyses  of  977  underground  coal 
miners  who  began  working  in  or  after 
1970  and  were  participants  of  both 
NSCWP  Round  2  (1972-1975)  and 
Round  4  (1985-1988).  They  found  a 
rapid  loss  of  lung  function  in  miners 
and  further  declines  in  limg  function 
with  continuing  exposure  to  coal  mine 
dust.  Collectively  these  studies  have 
shown  that  the  prevalence  of  decreased 
lung  function  was  proportional  to 
ciumulative  exposure.  That  is,  with 
exposiu"e  to  higher  coal  dust  levels  over 
a  working  lifetime,  there  were  more 
miners  who  experienced  a  loss  of  lung 
function.  Also,  the  types  of  respiratory 
symptoms  and  patterns  of  pulmonary 
function  decrements  observed  by  both 
Attfield  and  Hodous  (1992)  Seixas,  et  al. 
(1 992 ;1 993)  are  characteristic  of  COPD. 

The  U.S.  findings  on  respiratory 
symptoms  and  loss  of  limg  function  in 
miners  have  agreed  vnth  those  of 
previous  British  studies  by  Marine,  et 
al.,  (1988)  and  Soutar  and  Hurley 
(1986).  Marine,  et  al.,  (1988)  analyzed 
data  from  British  coal  miners  and 
focused  their  attention  on  respiratory 
conditions  other  than  simple  CWP  and 
PMF.  In  particular,  they  examined  the 
Forced  Expiratory  Volume  in  one 
second  (FEVi)  among  smoking  and 
nonsmoking  miners  and,  on  the  basis  of 
reported  respiratory  symptoms, 
identified  those  miners  with  bronchitis. 
Using  these  data,  logistic  regression 
models  were  used  to  estimate  the 
prevalence  of  chronic  bronchitis  and 
loss  of  lung  function.  Marine,  et  al., 
concluded  that  both  exposure  to 
respirable  coal  mine  dust  and  smoking 
independently  cause  decrements  in  lung 
function;  their  contributions  to  COPD 
appeared  to  be  additive  in  coal  miners. 
Soutar  and  Hurley  (1986)  examined 
the  relationship  between  dust  exposure 
and  lung  function  in  British  coal  miners 
and  ex-miners.  The  men  who  were 
studied  were  employed  in  coal  mines  in 
the  1950s  and  were  followed  up  and 
examined  22  years  later.  These  miners 
and  ex-miners  were  categorized  as 
smokers,  ex-smokers,  or  nonsmokers. 
The  Forced  Expiratory  Volume  in  one 
second  (FEV,),  the  Forced  Vital 
Capacity  (FVC),  and  the  FEV|/FVC 
ratios  decreased  in  all  study  groups  and 
these  reductions  in  lung  function  were 
inversely  proportional  to  dust  exposure. 
Thus,  Soutar  and  Hurley  concluded  that 
exposure  to  respirable  coal  mine  dust 
can  cause  severe  respiratory 
impairment,  even  without  the  presence 
of  simple  CWP  or  PMF.  They  speculated 
that  the  pathology  of  coal  dust-induced 
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lung  disease  differs  from  that  induced 
by  smoking. 

Recent  studies  from  China  (Wang,  et 
al.  1997)  and  the  Eiu-opean  community 
(Bourgkard.  et  al,  1998;  Carta,  et  al. 
1996:  Lewis.  S..  et  al.  1996)  have  also 
supported  the  British  and  U.S.  findings 
which  demonstrated  the  correlation 
between  occupational  exposure  to  coal 
dust  and  respiratory  symptoms  and  loss 
of  lung  function  in  miners. 

Wang,  et  al,  (1997)  examined  lung 
function  in  underground  coal  miners 
and  other  workers  from  several  other 
factories  in  Chongqing,  China.  For  their 
study,  information  was  obtained  on 
exposure  duration,  results  of 
radiographic  tests,  and  smoking  history. 
Pulmonary  function  tests  were 
performed,  providing  the  Forced 
Expiratory  Volume  in  one  second 
(FEVi),  the  Forced  Vital  Capacity  (FVC). 
and  FEV|/FVC  data.  Additionally,  the 
diffusing  capacity  for  carbon  monoxide 
(DLco)  was  measured.  This  is  an 
indicator  of  diffusion  impairment  at  the 
"blood-gas  barrier"  which  may  occur, 
for  example,  when  this  barrier  becomes 
thickened  (West,  1990;  1992).  Wang,  et 
al,  (1997)  found  that  there  was 
impairment  of  pulmonary  function 
among  the  coal  miners  and  they  had 
evidence  of  obstructive  disease.  Like 
other  studies,  such  effects  were 
observed  among  coal  miners  even  in  the 
absence  of  simple  CWP.  Pulmonary 
function  was  further  decreased  when 
simple  CWP  was  present.  This  study  did 
not  provide  exposure  measurements  and 
there  was  no  consideration  of  exposure- 
response  relationships.  Also,  silica 
exposures  and  their  potential  effects 
were  not  examined  in  the  underground 
coal  miners. 

As  noted  above,  Bourgkard,  et  al, 
(1998)  was  interested  in  the  earlier 
stages  of  simple  CWP  {i.e..  Categories  0/ 
1  and  1/0)  and  the  prognostic  role  of 
cumulative  dust  exposure,  smoking 
patterns,  respiratory  symptoms,  lung  CT 
scans,  and  lung  function  indices  for 
chest  x-ray  worsening  and  evolution  to 
simple  CWP  category  1/1  or  higher. 
Over  a  4-year  period,  they  studied 
French  coal  miners  who  were  employed 
in  underground  and  surface  mines. 
Bourgkard,  et  al.  (1998)  found  that,  at 
the  first  medical  examination,  the  ratio 
of  the  Forced  Expiratory  Volume  in  one 
second  (FEV,)  to  the  Forced  Vital 
Capacity  (FVC)  (i.e..  FEV, /FVC)  and 
other  airflows  determined  from  a  forced 
expiration  (West,  1990;  1992)  were 
lower  among  miners  who  later 
developed  simple  CWP  category  1/1  or 
higher.  These  miners  also  experienced 
more  wheezing  at  the  first  medical 
examination.  Thus,  the  results  of  their 
study  suggested  that  lung  function 


changes  may  serve  as  an  early  indicator 
of  miners  who  are  at  increased  risk  of 
developing  simple  CWP  and  PMF  and 
who  should  be  monitored  more  closelv. 
Carta,  et  al.  (1996)  have  examined  tlie 
role  of  dust  exposure  on  the  prevalence 
of  respiratory  symptoms  and  loss  of 
lung  function  in  a  group  of  young  Italian 
coal  miners  [i.e..  mean  age  at  hire  28.9 
years,  mean  age  at  first  survey  31.2 
years).  These  miners  worked 
underground  and  were  exposed  to 
lignite  [i.e.,  low  rank  coal)  which  had  a 
5-7%  sulfur  content.  They'were 
followed  for  a  period  of  11  years,  from 
1983  and  1993.  Carta,  et  al,  (1996) 
found  few  abnormalities  on  miner  chest 
x-rays  taken  throughout  the  11 -year 
study.  However,  there  was  an  increased 
prevalence  of  respiratory  symptoms  and 
loss  of  lung  function.  This  was 
particularly  noteworthy  since  dust 
exposiues  were  often  below  1.0  mg/m-*; 
the  cumulative  dust  exposure  for  the 
whole  cohort  was  6.7  mg-yr/m^  after  the 
first  survey.  Thus,  Carta,  et  al,  (1996) 
demonstrated  that  miners  experience 
respiratory  effects  of  exposure  to  dust 
generated  from  a  lower  rank  coal  and  at 
lower  concentrations.  They  have 
recommended  yearly  measurements  of 
lung  function  for  miners. 

Lewis,  et  al,  (1996)  studied  a  group 
of  British  miners,  many  of  whom 
entered  the  coal  industry  in  the  1970s. 
Based  upon  chest  x-rays,  the  miners  had 
no  evidence  of  simple  CWP  or  PMF.  The 
objective  of  this  study  was  to  determine 
whether  coal  mining  [i.e.,  exposure  to 
respi'rable  coal  mine  dust)  is  an 
independent  risk  factor  for  impairment 
of  lung  function.  Lewis,  et  al  (1996) 
found  that  there  was  a  loss  of  lung 
function  in  miners  (smokers  and 
nonsmokers),  particularly  among  miners 
who  were  under  approximately  55  years 
of  age.  For  miners  who  smoked,  there 
was  a  greater  loss  of  lung  function  than 
in  nonsmoking  miners  with  the  same 
level  of  exposure  to  respirable  coal  mine 
dust.  Above  age  55,  the  loss  of  lung 
function  was  similar  for  miners  and 
their  controls,  although  all  smokers 
continued  to  exhibit  a  greater  loss  of 
lung  function  than  nonsmokers.  Lewis, 
et  al,  (1996)  concluded  that  the  deficits 
in  lung  function  may  occur  in  the 
absence  of  simple  CWP  and  PMF.  and 
independent  from  the  effects  of 
smoking. 

There  have  been  two  recent  mortality 
studies  that  have  demonstrated  a 
relationship  between  exposure  to 
respirable  coal  mine  dust  and 
development  of  COPD.  This  association 
was  reported  by  Kuempel,  et  al,  (1995) 
in  the  U.S..  and  by  Meijers,  et  al  (1997) 
in  the  Netherlands.  These  two  groups  of 
investigators  have  reported  that 


occupationally-induced  COPD  (e.g., 
chronic  bronchitis,  emphysema)  can 
occur  in  miners,  with  or  without  the 
presence  of  simple  CWP  or  PMF.  They 
also  found  that  the  risk  of  premature 
mortality  from  COPD  was  elevated 
among  miners  and  could  be  separated 
from  the  effects  of  smoking  and  age. 

Kuempel,  et  al  (1995)  found  an 
increase  in  relative  risk  (RR)  of 
premature  mortality  from  COPD  among 
U.S.  coal  miners  who  participated  in  tr.e 
NSCWP  from  1969  through  1971.  In 
their  data  analysis,  the  exposure- 
response  relationship  was  evaluated 
using  the  Cox  proportional  hazards 
model.  This  model  assumes  that  the 
hazard  ratio  between  nonexposed  and 
exposed  groups  does  not  significantly 
change  with  time.  When  fitting  a  curve 
to  the  data  [e.g..  log-linear),  cumulative 
exposure  was  expressed  as  a  categorical 
or  continuous  variable.  Due  to  model 
limitations  [e.g.,  less  statistical  power, 
influence  of  category  scheme,  use  of 
lowest  exposure  group  for  comparisons 
vs.  use  of  non-exposed  group). 
Kuempel,  et  al  (1995)  believed  that  the 
exposure  data  should  be  expressed  as  a 
continuous  variable.  If,  for  example,  the 
cumulative  exposiu-e  was  90  mg-yr/m^ 
[i.e.,  2  mg/m '  for  45  years),  then  the 
relative  risk  of  mortality  from  chronic 
bronchitis  or  emphysema  was  7.67. 
Kuempel,  et  al  (1995)  also  showed  that 
relative  risk  decreased  with  lower 
cumulative  exposures  [i.e..  below  90 
mg-yr/m^)  and  increased  with  higher 
cumulative  exposures  [i.e.,  above  90  mg- 
yr/m3.  Thus,  these  investigators 
demonstrated  a  statistically  significant 
exposure-response  relationship  for 
COPD. 

Meijers,  et  al  (1997)  have  shown, 
among  Dutch  miners,  reductions  in  lung 
volumes  and  capacities  are  good 
predictors  of  the  increased  risk  of 
premature  mortality  from  COPD.  For 
example,  a  diminished  forced  expiratory 
volume  in  one  second  (FEVi)  or  a 
diminished  ratio  of  the  FEV|  to  the 
forced  vital  capacity -» (FVC)  (i.e.,  FEV,/ 
FVC)  upon  medical  examination  was 
associated  with  a  significantly  increased 
standardized  mortality  ratio  (SMR)  for 
COPD  (322  and  212,  respectively).  In 
other  words,  miners  with  diminished 
lung  capacity  based  on  FEV,  were  two 
to  three  times  more  likely  to  die 
prematurely  due  to  COPD  than  miners 
who  had  normal  lung  function.  In 
contrast,  SMRs  for  COPD  were  not 
significantly  increased  in  miners  with 
normal  lung  volumes  and  capacities. 


■•  Forced  Wtal  capacity  (FVC)  is  the  total  volume 
of  gas  that  can  be  exhaled  with  a  forced  expiration 
after  a  full  inspiration:  The  vital  capacity  measured 
with  a  FVC  may  be  less  than  that  measured  with 
a  slower  exhalation  (West,  1992). 
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These  data  support  prior  conclusions  of 
Seixas.  et  al.  (1992,  1993)  and  Attfield 
and  Hodous  (1992)  based  on  morbidity 
studies. 

\'I11.  Quantitative  Risk  Assessment 

As  mentioned  previously,  in  addition 
to  this  proposed  notice  of  rulemaking, 
today's  Federal  Register  contains 
another  NPRM,  Verification  of  Dust 
Control  Plan  (RIN  1219-AB18),  "plan 
verification."  In  combination,  these 
rules  present  MSHA's  strengthened  plan 
to  meet  the  Mine  Act's  requirement  that 
a  miner's  exposure  to  respirable  coal 
mine  dust  be  at  or  below  the  applicable 
standard  on  each  and  every  shift. 
MSHA's  improved  program  to  eliminate 
overexposures  on  each  and  every  shift 
includes  the  simultaneous 
implementation  of  an  improved  tool  to 
identify  overexposures  (i.e.,  inspectors 
use  of  single,  full-shift  samples  for 
noncompliance  determinations)  and  a 
new  regulation  requiring  operators 
implement  verified  ventilation  plans  in 
underground  coal  mines. 

Having  reviewed  the  reported  health 
effects  associated  with  exposure  to  coal 
mine  dust,  MSHA  and  NIOSH  have 
evaluated  the  evidence  to  determine 
whether  the  current  regulatory  strategy 
can  be  improved.  The  criteria  for  this 
evaluation  is  established  by  the  Mine 
Act  under  section  101(a)(6)(A)  [30 
U.S.C.  811(a)(6)(A)]  which  provides 
that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 
available  evidence  that  no  miner  will  suffer 
material  impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 

Based  on  Coiul  interpretations  of 
similar  language  under  the 
Occupational  Safety  and  Health  Act, 
there  are  three  questions  that  must  be 
addressed:  (1)  Whether  health  effects 
associated  with  the  ciurent  pattern  of 
overexposures  on  individual  shifts 
constitute  a  material  impairment  to 
miner  health  or  functional  capacity;  (2) 
whether  the  ctirrent  pattern  of 
overexposures  on  individual  shifts 
places  miners  at  a  significant  risk  of 
incurring  any  of  these  material 
impairments;  and  (3)  whether  the    . 
proposed  rules  would  substantially 
reduce  those  risks. 

The  criteria  for  evaluating  the  health 
effects  evidence  do  not  require  scientific 
certainty.  The  need  to  evaluate  risk  does 
not  mean  that  an  agency  is  placed  into 
a  "mathematical  straight  jacket."  See 
Industrial  Union  Department,  AFL-CIO 


V.  American  Petroleum  Institute,  448 
U.S.  607,  100  S.Ct  2844  (1980). 
otherwise  knowm  as  the  "Benzene" 
decision.  When  regulating  on  the  edge 
of  scientific  knowledge,  certainty  may 
not  be  possible  and, 

so  long  as  they  are  supported  by  a  body  of 
reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  *   *   *  risking  error  on 
the  side  of  overprotection  rather  than 
underprotection  (Id  at  656). 

The  statutory  criteria  for  evaluating  the 
hedth  evidence  do  not  require  MSHA 
and  NIOSH  to  wait  for  absolute 
certainty  and  precision.  MSHA  and 
NIOSH  are  required  to  use  the  "best 
available  evidence"  (section 
101(a)(6)(A)  of  the  Mine  Act  (30  U.S.C. 
811(a)(6)(A)). 

As  explained  earlier,  MSHA's 
objective  in  strengthening  the 
requirements  for  verifying  the 
effectiveness  of  dust  control  plans,  and 
in  enforcing  effective  plans  through  the 
new  enforcement  policy  proposed  in 
this  notice,  is  to  ensiu-e  that  no  miner  is 
exposed  to  an  excessive  concentration 
(i.e.,  a  concentration  in  excess  of  the 
applicable  standard)  of  respirable  dust 
on  any  individual  shift.  Annual 
inspector  samples  have  demonstrated 
overexposiues  on  individual  shifts  in 
many  mines.  Data  compiled  from  the  far 
more  frequent,  bimonthly,  operator 
sampling  program  show  that  in  many 
mines,  the  applicable  dust  standard  is 
exceeded  on  a  substemtial  percentage  of 
the  production  shifts.  This  pattern  has 
persisted  for  many  years,  and,  since 
individual  shift  excursions  above  the 
applicable  standard  are  permitted  under 
the  existing  program,  the  same  pattern 
can  be  expected  to  continue  over  the 
working  lifetime  of  affected  miners — 
unless  an  effort  is  made  to  eliminate 
excess  expostues  on  individual  shifts.  In 
this  quantitative  risk  assessment  (QRA), 
MSHA  will  demonstrate  that  reducing 
coal  mine  dust  concentrations,  over  a 
45-year  occupational  lifetime,  to  no 
more  than  the  applicable  standard  on 
just  that  percentage  of  shifts  cturently 
showing  an  excess,  thereby  lowering  the 
cumulative  exposure  to  respirable  coal 
mine  dust  than  would  otherwise  occur, 
would  significantly  reduce  the  risk  of 
both  simple  CWP  and  PMF  among 
miners.  We  have  estimated  the  health 
benefits  of  the  two  rules  arising  from  the 
elimination  of  overexposiues  on  all 
shifts  at  only  those  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  on 
individual  shifts. ^ 


Based  on  1999  operator  data,  there 
were  704  MMUs  (out  of  1,251  total)  at 
which  dust  concentrations  for  the 
designated  occupation  (D.O.)  samples 
exceeded  the  applicable  standard  on  at 
least  two  of  the  sampling  shifts  (MSHA, 
Data  file:Operator.ZIP).6  MSHA 
considers  these  704  MMUs,  representing 
more  than  half  of  all  underground  coal 
miners  working  in  production  areas,  to 
have  exhibited  a  pattern  of  recurrent 
overexposures."  Valid  operator  D.O. 
samples  were  collected  on  a  total  of 
18,569  shifts  at  these  704  MMUs,  and 
the  applicable  standard  was  exceeded 
on  3,977  of  these  shifts,  or  about  21.4 
percent.  For  this  21.4  percent,  the  mean 
excess  above  the  standard,  as  measured 
for  the  D.O.  only,  was  1.04  mg/m^. 

These  results  are  based  on  a  large 
number  of  shifts  (an  average  of  more 
than  26  at  each  of  the  704  MMUs). 
Therefore,  assuming  representative 
operating  conditions  on  these  shifts,  the 
results  can  be  extrapolated  to  all 
production  shifts,  including  those  that 
were  not  sampled,  at  these  same  704 
MMUs.  With  95-percent  confidence,  the 
overall  percentage  of  production  shifts 
on  which  the  D.O.  sample  exceeded  the 
standard  was  between  20.6  percent  and 
22.2  percent  for  1999.  At  the  same 
confidence  level,  again  assuming 
representative  operating  conditions,  the 
overall  mean  excess  on  noncompliant 
shifts  at  these  MMUs  was  between  0.96 
mg/m^  and  1.12  mg/m^.  If  operators 
tend  to  reduce  production  and/or 
increase  dust  controls  on  sampled 
shifts,  as  some  comment ers  to  the 
previous  single,  full-shift  sample 
rulemaking  and  the  Dust  Committee 
have  alleged,  then  the  true  values  could 
be  higher  than  even  the  upper  endpoints 
of  these  99-percent  confidence  intervals. 

In  1998,  MSHA  attempted  to  enforce 
compliance  on  individual  shifts. 
Therefore,  to  compare  the  1999  pattern 


5  By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  MSHA  means  that,  at  a  95-percent 
confidence  level,  the  applicable  standard  is 
exceeded  on  at  least  six  shifts  per  year. 


6  If  a  different  definition  of  "exhibiting  a 
recurrent  pattern  of  overexposures"  were  used  in 
these  analyses  the  estimate  of  the  reducUon  in  risk 
and  associated  benefits  would  be  different.  For 
example,  if  the  criterion  were  that  four  or  more  D.O. 
bimonthly  exposure  measurements  exceeded  the 
applicable  standard  then,  with  95%  confidence,  at 
least  20  shifts  would  be  overexposures  in  a  year  of 
384  shifts.  Using  the  four  as  the  criterion,  this 
would  reduce  the  population  for  whom  we  are 
estimating  benefits,  and  the  estimated  number  of 
prevented  cases  would  decrease  by  19%. 

'  MSHA  estimates  an  MMli  average  of  384 
production  shifts  per  year.  Since  mine  operators  are 
required  to  submit  five  valid  designated  operator 
(D.O.)  samples  to  MSHA  every  two  months,  there 
would  typically  be  30  vaUd  D.O.  samples- 
representing  30  of  the  384  production  shifts — for 
each  MMU  that  was  in  operation  for  the  full  year. 
If  dust  concentrations  on  two  or  more  of  the 
sampled  shifts  exceeded  the  standard,  then  it 
follows,  at  a  95-percent  confidence  level,  that  the 
standard  was  exceeded  on  at  least  six  shifts  over  the 
full  year. 
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of  excess  exposures  on  individual  shifts 
to  that  of  previous  years  under  the 
current  enforcement  policy.  MSHA 
examined  the  regular  bimonthly  D.O. 
sample  data  submitted  to  MSHA  by 
mine  operators  in  the  eight  years  from 
1990  through  1997.  The  same  three 
parameters  were  considered  as 
discussed  above  for  1999:  (1)  The 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures,  as 
indicated  by  at  least  two  of  the  valid 
measurements  above  the  applicable 
standard  in  a  given  year;  (2)  for  those 
and  only  those  MMUs  exhibiting 
recurrent  overexposures,  the  overall 
percentage  of  production  shifts  on 
which  the  D.O.  was  overexposed,  as 
estimated  by  the  percentage  of  valid 
measurements  above  the  applicable 


standard:  and  (3)  for  the  MMUs 
identified  as  exhibiting  recurrent 
overexposures,  the  mean  excess  above 
the  applicable  standard,  as  calculated 
for  just  those  valid  measurements  that 
exceeded  the  applicable  standard  in  a 
given  year. 

Although  MSHA  found  minor 
differences  between  individual  years, 
there  was  no  statistically  significant 
upward  or  dowraward  trend  in  any  of 
these  three  parameters  over  the  1990- 
1997  time  period  (see  Table  VUI-l).  In 
1999,  the  percentage  of  MMUs 
exhibiting  a  pattern  of  recurrent 
overexposures  (Parameter  #1)  was 
approximately  56  percent.  Also  in  1999, 
for  those  MMUs  exhibiting  a  pattern  of 
recurrent  overexposures,  the  overall 
percentage  of  production  shifts  on 


which  the  D.O.  was  overexposed 
(Parameter  #2)  was  approximately  21 
percent.  In  1999,  the  average  excess 
above  the  applicable  standard 
(Parameter  #3)  for  MMUs  exhibiting 
recurrent  overexposures  was  1.0  mg/m^, 
a  significant  decrease  from  prior  years. 
MSHA  attributes  this  decrease  to  two 
important  changes  in  the  Agency's 
inspection  program,  beginning  near  the 
end  of  1998.  These  changes,  which  both 
resulted  in  increased  inspector 
presence,  were:  (1)  An  increase  in  the 
fi-equency  of  MSHA  dust  sampling  at 
imderground  coal  mines;  and  (2) 
initiation  of  monthly  spot  inspections  at 
mines  experiencing  difficulty  in 
maintaining  consistent  compliance  with 
the  applicable  dust  standard. 


Table  viii-1.— 1990-1997,  Distribution  of  Parameters  of  Annual  Overexposure  to  Respirable  Coal  Mine 

Dust 


1990-1997 


Number  of  Years  

Median  

Mean  (Standard  Error) 


Parameter  #1 
(Percent) 


8i. 
52.6 
50.9(1.62) 


Parameter  #2 
(Percent) 


Parameter  #3 
(mg/m3) 


8 

20.5 

20.6  (0.32) 


8 

1.23 

1.25(0.020) 


Parameter  #1 :  percentage  of  MMUs  exhibiting  a  pattem  of  recurrent  overexposures 
over^exS  *^''  *°'  ^^°^  ^^^^  exhibiting  a  pattem  of  recurrent  overexposures,  the  percentage  of  production  shifts  on  which  the  DO.  was 

D.S'S'emen^ShaTexS^adre^S^  overexposures,  the  mean  excess  above  the  applicable  standard  among  valid 


The  available  data  suggest  that  unless 
changes  are  made  to  enforce  the  dust  ' 
standard  on  every  shift,  the  same 
average  pattem  of  overexposures 
observed  in  1999  will  persist  into  the 
future.  Therefore,  we  conclude  that 
without  the  proposed  changes: 

•  More  than  one-half  of  all  MMUs 
would  continue  to  have  a  pattern  of 
recurrent  overexposures  on  individual 
shifts; 

•  At  those  MMUs  with  recurrent 
overexposures,  full-shift  average 
respirable  dust  concentrations  for  the 
D.(D.  would  continue  to  exceed  the 
applicable  standards  on  about  21 
percent  of  all  production  shifts; 

•  Among  those  shifts  on  which  D.O. 
exposure  exceeds  the  applicable 
standards,  the  mean  excess  for  the  D.O. 
would  continue  to  be  approximately  1.0 
mg/m'. 

We  invite  public  comment  on 
whether  these  three  parameters,  based 
on  operators'  regular  1999  bimonthly 
samples,  under-represent  or  over- 
represent  the  frequency  and/or 
magnitude  of  excessive  dust 
concentrations  on  all  individual  shifts — 
including  those  that  are  not  sampled. 

If  all  overexposures  on  individual 
shifts  are  eliminated,  the  reduction  in 
total  respirable  coal  mine  dust  inhaled 


by  a  miner  over  a  working  lifetime  will 
depend  on  the  following  factors:  The 
average  volume  of  air  inhaled  on  each 
shift  that  would  otherwise  have 
exceeded  the  applicable  standard,  the 
degree  of  reduction  in  respirable  dust 
concentration  in  the  air  iiihaled  on  such 
shifts,  and  the  number  of  such  shifts  per 
working  lifetime.  If  a  miner  inhales  ten 
cubic  meters  of  air  on  a  shift  (U.S.  EPA, 
1980).  reducing  the  respirable  dust 
concentration  in  that  air  by  1.0  mg/m' 
would  result  in  10  mg  less  dust  inhaled 
on  that  shift  alone.  Assuming  the  miner 
works  240  shifts  per  year,  then  reducing 
inhaled  respirable  dust  by  an  average  of 
10  mg  on  21  percent  of  the  shifts  would 
reduce  the  total  dust  inhaled  by  504  mg 
per  year,  or  nearly  22,700  mg  over  a  45- 
year  working  lifetime: 

1.0  mg  per  m '  of  inhaled  air 
X  10  m  *  inhaled  air  per  shift 
X  50.4  affected  shifts  (j.e.,  21%  of  240) 

per  work  year 
X  45  work  years  per  working  lifetime 
=  22;680  mg  less  dust  inhaled  per 

working  lifetime. 

The  Secretaries  invite  comments  on 
the  health  benefits  expected  from 
reducing  the  total  coal  mine  dust 
inhaled  over  a  working  lifetime  by  this 
amount. 


In  Section  VII.  the  strengths  and 
weaknesses  of  various  epidemiological 
studies  were  presented,  supporting  the 
selection  of  Attfield  and  Seixas  (1995) 
as  the  study  that  provides  the  best 
available  estimate  of  material  health 
impairment  with  respect  to  CWP  and 
PMF.  Two  of  the  distinguishing 
qualities  of  this  study  are  the  dose- 
response  relationship  over  a  miners' 
lifetime  and  the  fact  that  these  data  best 
represent  the  recent  conditions 
experienced  by  miners  in  the  U.S.  Using 
this  relationship,  it  is  possible  to 
evaluate  the  impact  on  risk  of  both 
simple  CWP  and  PMF  expected  from 
bringing  dust  concentrations  down  to  or 
below  the  applicable  standard  on  every 
shift.  This  is  the  only  contemporar\' 
epidemiological  study  of  simple  C\VP 
and  PMF  providing  such  a  relationship. 

Attfield  and  Seixas  used  two  or  three 
B  readers  to  identify  the  profusion  of 
opacities  using  the  ILO  classification 
scheme.  If  three  readings  were  available, 
the  median  value  was  used.  If  two 
readings  were  available,  the  higher  of 
the  two  ILO  categories  was  recorded. 
Eighty  radiographs  were  eliminated 
because  only  one  reading  was  available. 
The  most  inclusive  category  of  CWP  \+ 
includes  simple  CWP.  categories  1.  2.  3, 
as  well  as  PMF.  Category  CWP  2+  does 
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not  include  simple  CWP,  categor>'  1,  but 
does  include  the  more  severe  simple 
CWP  categories,  2  and  3,  as  well  as 
PMF.  The  third  category  used  in  their 
report  was  PMF,  denoting  any  category 
of  large  opacities. 

Attnela  and  Seixas  (1995)  provided 
logistic  regression  models  for  the 
prevalence  for  CWP  1+,  CWP  2+  and 
PMF  as  a  function  of  cumulative  dust 
exposure,  expressed  as  the  product  of 
dust  concentration  measured  in  the 
mine  atmosphere  and  duration  of 
exposure  at  that  concentration.  These 
models  can  be  used  to  estimate  the 
impact  on  miners'  risk  of  both  simple 
CWP  and  PMF  of  reducing  lifetime 
accumulated  exposure  by  eliminating 
excessive  exposures  on  a  given 
percentage  of  individual  shifts. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexposvu'es),  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  standard  on  each  and 
every  production  shift  would  reduce 
D.O.  exposures  on  the  affected  shifts  by 
an  average  of  1.04  mg/m^.  Assuming 
this  average  reduction  applies  to  only  21 
percent  of  the  shifts,  the  effect  would  be 
to  reduce  cumulative  exposure,  for  each 
miner  exposed  at  or  above  the  D.O. 
level,  by  0.22  mg-yr/m '  over  the  course 
of  a  working  year  (i.e.,  21  percent  of 
shifts  in  one  year,  times  1.04  mg/m^  per 
shift).  Therefore,  over  a  45-year  working 
lifetime,  the  benefit  to  each  affected 
miner  would,  on  average,  amount  to  a 
reduction  in  accumulated  exposure  of 
approximately  10  mg-yr/m^  (i.e.,  45 
years  times  0.22  mg-yr/m^  per  year).  If, 
as  some  miners  have  testified,  operator 
dust  samples  currently  submitted  to 
MSHA  tend  to  under-represent  either 
the  frequency  or  magnitude  (or  both)  of 
individual  full-shift  excursions  above 
the  applicable  standard,  then 
eliminating  such  excursions  would 
provide  a  lifetime  reduction  of  even 
more  than  10  mg-yr/m'*  for  each 
exposed  miner. 

The  Attfield  and  Seixas  models 
predict  the  prevalence  of  CWP  1+,  CWP 
2+,  and  PMF  for  miners  who  have 
accumulated  a  given  amount  of 
exposure,  expressed  in  units  of  mg-yr/ 
m^,  by  the  time  they  attain  a  specified 
age.  Benefits  of  reducing  cumulative 
exposure  can  be  estimated  by 
calculating  the  difference  between 
predictions  with  and  without  the 
reduction.  For  example,  suppose  a 
miner  begins  work  at  age  20  and  retires 
at  age  65.  By  the  year  of  retirement,  that 
miner  is  expected  to  accumulate  nearly 
10  mg-yr/m^  less  exposure  if  individual 
shift  excursions  are  eliminated.  For  65- 
year-old  miners,  reducing  accumulated 
dust  exposure  by  a  total  of  10  mg-yr/m^ 


reduces  the  predicted  prevalence  of 
CWP  1-t-  by  at  least  11  per  thousand  (See 
Table  VIII-2). 

This  11  per  thousand,  however, 
applies  only  to  miners  of  age  65.  The 
Attfield  and  Seixas  models  provide 
different  predictions  for  each  year  of  age 
that  a  miner  attains.  The  predicted 
benefit  turns  out  to  be  smaller  for 
younger  miners  and  larger  for  older 
miners.  This  is  partly  because  younger 
miners  will  have  accumulated  less 
exposure  reduction  from  the  proposed 
changes,  and  partly  because  the  Attfield 
and  Seixas  models  depend  directly  on 
age  as  well  as  on  cumulative  exposure. 
The  health  effects  of  recurrent 
overexposures  can  occiu  long  after  the 
overexposures  occiured.  Even  after  a 
miner  retires  and  is  ho  longer  exposed 
to  respirable  coal  mine  dust,  the  extra 
risk  attributable  to  an  extra  10  mg-year/ 
m-',  accumulated  earlier,  continues  to 
increase  with  age.  Consequently,  the 
benefit  to  be  gained  from  eliminating 
individual  shift  excursions  also 
continues  to  increase  after  a  miner  is  no 
longer  exposed.  For  example,  assuming 
no  additional  exposure  after  age  65,  the 
predicted  reduction  in  average 
prevalence  of  CWPl-t-  increases  trom  12 
per  thousand  at  age  65  to  17  per 
thousand  at  age  70.  Presumably,  the 
increasingly  greater  predicted  reduction 
in  risk  of  disease  after  age  65  is  due  to 
the  latent  effects  of  the  reduction  in 
earlier  exposvu-e. 

To  project  the  benefits  of  the  two 
rules  expected  from  eliminating 
overexposures  on  individual  shifts, 
MSHA  applied  the  Attfield  and  Seixas 
models  to  a  hypothetical  population  of 
miners  who,  on  average,  begin  working 
at  age  20  and  retire  at  age  65,  assuming 
different  lifetimes.  The  risks  for  three 
different  ages  have  been  presented  to 
show  a  range  of  risk  depending  on  the 
lifetime:  65,  73,  and  80  years.  During  the 
45  "working  years"  between  20  and  65, 
the  lifetime  benefit  accumulates  at  a  rate 
of  0.22  mg-yr/m^  of  reduced  exposure 
per  year,  reaching  a  maximiun  of  about 
10  mg->T/m'  at  age  65.  Between  ages  65 
and  80,  the  accumulated  reduction  in 
dust  exposure  remains  at  an  estimated 
average  of  10  mg-yr/m',  but  the  benefit 
in  terms  of  both  simple  CWP  and  PMF 
risk  continues  to  increase,  as  explained 
previously- 

The  expected  lifetime  for  all 
American  males  conditional  on  their 
having  reached  20  years  of  age,  is  73 
years  (calculated  from:  U.S.  Census 
March  1997,  Table  18;  U.S.  Census 
March  1997,  Table  119).8  On  average, 


the  best  estimate  of  the  lifeume  benefit 
to  exposed  miners  is  expressed  by  the 
reduction  in  prevalence  of  disease  at  age 
73.  Carrying  out  the  calculation  at  a  73- 
year  average  lifetime,  MSHA  expects 
that,  at  the  MMUs  under  consideration, 
bringing  dust  concentrations  down  to  no 
more  than  the  applicable  stemdard  on 
each  shift  will: 

•  Reduce  the  combined  risk  of  simple 
CWP  and  PMF  by  at  least  18.0  cases  per 
1000  affected  D.O.  miners; « 

•  Reduce  the  combined  risk  of  simple 
CWP  (category'  2  and  3)  and  PMF  by  at 
least  9.8  cases  per  1000  affected  D.O. 
miners; 

•  Reduce  the  risk  of  PMF  by  at  least 
5.1  cases  per  1000  affected  D.O.  miners. 

Presented  in  the  first  row  of  Table 
VIII-2  are  the  average  reductions  in  risk 
for  simple  CWP  and  PMF  combined, 
and  PMF  alone,  over  an  occupational 
lifetime,  among  affected  D.O.  miners 
who  hve  to  ages  65,  73.  and  80,  who 
have  worked  at  an  MMU  exhibiting  a 
pattern  of  recurrent  overexposures. 
Across  health  outcomes,  the  benefit  due 
to  the  predicted  reduction  in  cumulative 
exposure  to  respirable  coal  mine  dust, 
through  limiting  miners'  exposure  to  no 
more  than  the  applicable  standard  on 
each  and  every  shift,  increases  with  age. 

When  the  diist  concentration 
measured  for  the  D.O.  exceeds  the 
applicable  standard,  measurements  for 
at  least  some  of  the  other  miners  may 
also  exceed  th^Slandard  on  the  same 
shift,  though  usually  by  a  lesser  amount. 
Furthermore,  although  the  D.O. 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  other 
miners  working  in  the  same  MMU  may 
be  exposed  to  even  higher 
concentrations  than  the  DO.  on  some 
shifts.  Therefore,  in  addition  to  the 
affected  D.O.  miners,  there  is  a 
population  of  other  affected  miners  who 
are  also  expected  to  experience  a 
significant  reduction  in  risk  as  a  result 
of  eliminating  overexposures  on  their 
individual  shifts. 

To  estimate  how  many  miners  other 
than  the  D.O.  would  be  substantially 
affected,  MSHA  examined  the  results 
from  all  valid  dust  samples  collected  by 
MSHA  inspectors  in  underground 
MMUs  during  1999  (MSHA,  Data 
file:Inspctor.zip).  Within  each  MMU, 
the  inspector  typically  takes  one  full- 
shift  sample  on  the  D.O.  and,  on  the 
same  shift,  four  or  more  additional 
samples  representing  other  occupations. 


"Since  females  have  a  greater  life  expectancy 
than  males,  expected  benefits  would  increase  if  the 


proportion  of  female  miners  increases  substantially 
in  the  future. 

9  "affected  D.O.  miners"  include  all  miners  who 
work  at  the  56-percent  of  MMUs  under 
consideration  and  who  are  exposed  to  dust 
concentrations  similar  to  the  D.O.  over  a  45-yeai 
working  lifetime. 
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On  896  shifts,  at  a  total  of  450  distinct 
MMUs,  the  D.O.  measurement  exceeded 
the  applicable  standard  and  there  were 
at  least  three  valid  measurements  for 
other  occupations  available  for 
comparison.  There  was  an  average  of  1.2 
non-D.O.  measurements  in  excess  of  the 
standard  on  shifts  for  which  the  D.O. 
measurement  exceeded  the  standard. ''^ 
For  non-D.O.  measurements  that 
exceeded  the  standard  on  the  same  shift 
as  a  D.O.  measurement,  the  mean  excess 
above  the  standard  was  approximately 
(0.8mg/m3).ii 

Combining  these  results  with  the  21- 
percent  rate  of  excessive  exposures 
observed  for  the  D.O.  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1.2  other  miners,  in  addition 
to  the  one  classified  as  D.O.,  is  currently 
overexposed  on  at  least  21  percent  of  all 
production  shifts.  Over  the  course  of  a 
working  year,  the  reduction  in  exposure 
expected  for  these  other  miners  is  0.17 


mg-yr/m'  {i.e.,  21  percent  of  one  year, 
times  0.8  mg/m'). 

To  assess  the  reduction  in  risk 
expected  from  eliminating  all  single- 
shift  exposures  for  faceworkers 
experiencing  lower  exposures  than  the 
D.O.,  MSHA  again  applied  the  Attfield 
and  Seixas  models  to  miners  who  begin 
working  at  age  20,  retire  at  age  65, 
assuming  various  lifetimes:  65,  73,  and 
80  years.  This  time,  however,  the 
resulting  decrease  in  predicted 
prevalence  was  multiplied  by  1.2/7  = 
0.171,  to  reflect  the  fact  that  the 
assumed  rate  of  overexposure  applies, 
on  average,  to  about  17  percent  of  the 
faceworkers  not  classified  as  the  D.O.'^ 

In  the  second  row  of  Table  VIII-2,  we 
see  that  over  an  occupational  lifetime, 
the  beneficial  average  reduction  in  risk 
for  simple  CWP  and  PMF  combined, 
and  for  PMF  alone,  increases  with  age. 
However,  the  magnitude  of  the  risk 
reduction  is  smaller  for  the  affected 
non-D.O. s  than  the  affected  D.O.s.  This 


is  expected  because  the  estimated 
probability  that  a  non-D.O.  will  be 
overexposed  on  a  given  shift  is  only  17 
percent  of  the  corresponding  probability 
for  the  D.O.  Based  on  this  calculation 
for  the  MMUs  under  consideration,  the 
predicted  reduction  in  risk  for 
faceworkers  other  than  the  D.O.  who 
live  an  expected  lifetime  of  73  years  is 
at  least:  2.3  fewer  cases  of  PMF  or 
simple  CWP,  per  thousand  affected 
miners;  1.3  fewer  cases  of  PMF  or 
simple  CWP,  categories  2  or  3,  per 
thousand  affected  miners;  and  0.7  fewer 
cases  of  PMF  per  thousand  affected 
miners. 

Various  data,  assumptions  and 
caveats  were  used  to  conduct  the 
quantitative  risk  assessment.  Therefore, 
we  request  any  information  which 
would  enable  us  to  conduct  more 
accurate  analyses  of  the  estimated 
health  benefits  of  the  single,  full-shift 
sample  rule  and  plan  verification  rule, 
both  individually,  and  in  combination. 


Table  VIII-2.— By  Age,  Average  Reduction  in  Risk  for  Occupational  Respiratory  Disease  per  1  000  Affected 
Underground  Coal  Miners  Expected  to  Result  From  Implementation  of  Single,  Full-Shift' Sampling  and 
Plan  Verification  Rules 


Type  of  miner 


Affected  Designated 
Occupation  Miners'^ 

Affected  Non-Des- 
ignated Occupation 
Miners'^ 


Reduction  in  risk  for  occupational  respiratory  disease  per  1 ,000  affected  miners 


Simple  CWP" 
(categories  1 ,  2  or  3)  or  PMP 


Age 


65 


11.0 


1.4 


73 


18.0 


2.3 


80 


25.0 


3.3 


Simple  CWP 
(categories  2  or  3)  or  PMF 


Age 


65 


3.7 


0.5 


73 


9.8 


1.3 


80 


21.0 


2.7 


PMF 


Age 


65 


1.8 


0.2 


73 


5.1 


0.7 


80 


12.0 


1.5 


•  Simple  CWP:  simple  coal  workers'  pneumoconiosis. 

••PMF:  progressive  massive  fibrosis. 
arl.l"n^n^  Designated  Occupation  (DO.)  Miners:  includes  all  miners  who  work  at  the  56-percent  of  the  Mechanized  Mining  Units  under  consid- 

!  A°«  ^^i  ^y  %^  exposed  to  dust  concentrations  similar  to  the  DO.,  over  a  45-year  occupational  lifetime  ^ 

^Aff^ted  Non-Designated  Occupation  (Non-D.O.)  Miners:  includes  all  underground  facewori<ers  under  consideration  who  are  not  classified  as 


L\.  bigniliLiince  ul  Ki^k 

The  criteria  for  evaluating  the 
evidence  to  determine  whether  these 
proposed  standards  improve  the 
regulatory  strategy  for  controlling 
exposures  to  respirable  coal  mine  dust 
are  estabhshed  by  the  Mine  Act 
pursuant  to  section  101(a)(6)(A)  (30 
U.S.C.  811(a)(6)(A))which  provides  that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 


'"With  95-percent  confidence,  on  siiifts  for  which 
the  D.O.  measurement  exceeds  the  standard,  the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  1.11. 


available  evidence  that  no  miner  will  suffer 
material  impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 

Based  on  Court  interpretations  of 
similar  language  under  the 
Occupational  Safety  and  Health  Act, 
there  are  three  questions  that  must  be 
addressed:  (1)  Whether  health  effects 
associated  with  the  current  pattern  of 
overexposures  on  individual  shifts 
constitute  a  material  impairment  to 
miner  health  or  functional  capacity;  (2) 
whether  the  current  pattern  of 


'  •  With  9S-percent  confidence,  the  mean  excess  is 
at  least  0.72  mg/m\ 


overexposures  on  individual  shifts 
places  miners  at  a  significant  risk  of 
incurring  any  of  these  material 
impairments;  and  (3)  whether  the 
proposed  rules  would  substantially 
reduce  those  risks. 

The  statutory  criteria  for  evaluating 
the  health  evidence  do  not  require 
MSHA  and  NIOSH  to  wait  for  absolute 
certainty  and  precision.  MSHA  and 
NIOSH  are  required  to  use  the  "best 
available  evidence"  (section 
101(a)(6)(A)  of  the  Mine  Act  (30  U.S.C. 
811(a)(6)(A)).  The  need  to  evaluate  risk 
does  not  mean  that  an  agency  is  placed 


"There  are  an  estimated  7  non-D.O.  miners  for 
each  D.O.  miner,  and  an  average  of  1.2  of  these  7 
miners  are  overexposed. 
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into  a  "mathematical  straight  jacket." 
See  Industrial  Union  Department,  AFL- 
CIO  V.  American  Petroleum  Institute, 
448  U.S.  607.  100  S.Ct  2844  (1980), 
otherwise  known  as  the  "Benzene" 
decision.  When  regulating  on  the  edge 
of  scientific  knowledge,  certainty  may 
not  be  possible  and, 

so  long  as  they  are  supported  by  a  body  of 
reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  .  .  .  risking  error  on  the 
side  of  overprotection  rather  than 
underprotection  (Id  at  656). 

We  have  taken  steps  in  our 
quantitative  risk  assessment  to  conduct 
a  balanced  analysis  using  available  data. 
Some  of  our  assumptions  were 
conservative,  while  others  were  not.'^ 

In  identifying  the  number  and 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  on 
individual  shifts  we  choose  to  include 
only  those  MMUs  with  two  or  more 
1999-operator  bimonthly  samples  in 
excess  of  the  applicable  standard,  rather 
than  the  population  of  MMUs  with  any 
overexposures.'''  Also,  the  quantitative 
risk  assessment  estimates  of  reduction 
in  risk  are  averages  across  MMUs 
exhibiting  a  pattern  of  reciurent 
overexposures.  For  those  miners  who 
work  at  mines  exhibiting  a  pattern  of 
recurrent  overexposures  which  differs 
from  the  one  applied  in  the  Quantitative 
Risk  Assessment,  their  reduction  in  risk 
would  be  more  than  or  less  than  the 
expected  average,  depending  on 
whether  or  not  their  overexposiu-es  are 
at  a  higher  or  lower  than  average  rate 
and  intensity. 

Another  important  decision  impacting 
choice  in  this  risk  assessment  involves 
the  use  of  the  traditional  coal  miner 
work  schedule  of  8-hours  per  day,  5- 
days  per  week,  48-weeks  per  year.  Many 
of  today's  miners  work  longer  hoius  per 
day,  month,  and  year  than  the 
traditional  work  schedule.  These  longer 
work  hours  increase  miners'  cumulative 
exposure  to  respirable  coal  mine  dust 
beyond  the  parameters  of  exposure  used 
in  our  estimates  of  risk.  Even  so,  to  the 
extent  that  a  proportion  of  miners  may 
have  a  more  limited  work  schedule  (and 
occupational  exposure),  either  in 
number  of  years,  weeks  per  year,  or 
hours  per  week,  their  expected  health 
benefit  would  have  to  be  adjusted 


downward,  all  other  variables  being 
constant. 

Also,  because  of  heavy,  physical 
work,  some  miners  may  work  at 
ventilatory  rates  in  excess  of  the  above- 
cited  10  cubic  meters  per  8-hour  shift; 
an  estimate  of  this  ventilatory  rate  is 
13.5  cubic  meters  per  8-hour  shift  (ICRP, 
1994).  The  sub-population  of  miners 
with  higher  breathing  rates  would 
inhale  more  respirable  coal  mine  dust 
than  would  otherwise  occur  given  the 
same  environmental  exposiu'es,  thereby 
increasing  their  risks  for  the 
development  of  simple  CWP  and  PMF. 

In  the  Quantitative  Risk  Assessment, 
to  estimate  average  reduction  in 
exposure,  we  chose  the  best  available 
data  sets:  1999  operator  bimonthly 
samples  for  D.O.s  and  N.D.O.s., 
respectively.  Ciurently,  both  operator 
bimonthly  and  inspector  samples  ^^  may 
be  taken  on  production  shifts  that  may 
not  reflect  typical  production  levels. ^^ 
Although  other  factors  may  mediate  the 
amount  of  airborne  respirable  dust  such 
as,  ventilation  and  water  sprays,  on 
average,  higher  production  is  correlated 
with  increased  quantities  of  airborne 
respirable  coal  mine  dust  (Webster,  et 
al.,  1990;  Haney,  et  al.  1993;  Green,  et 
al,  1994).  Some  previous  commenters 
and  the  Dust  Advisory  Conunittee  have 
alleged  that  operators  tend  to  reduce 
production  and/or  increase  dust 
controls  on  sampled  shifts.  Based  on 
MSHA's  and  NIOSH's  experience  and 
expertise,  and  previous  comments,  we 
believe  the  production  levels  observed 
on  sampling  shifts  are  indeed  lower 
than  t)T)ical  (See  discussion  in  Benefits 
section).  We  also  believe  at  some 
MMUs,  more  engineering  controls  at 
higher  levels  of  efficacy  are  used  during 
sampling  shifts  than  on  the  majority  of 
shifts  (See  discussion  in  Benefits 
section).  Thus,  it  is  reasonable  to 
conclude  that  the  number  of  MMUs 
exhibiting  a  pattern  of  recurrent 
overexposures  is  greater  than  the  704 
capt\u^d  in  this  Quantitative  Risk 
Assessment.  Furthermore,  the  severity 
and  rate  of  overexposures  to  respirable 
coal  mine  dust  among  the  704  MMUs 
exhibiting  a  pattern  of  recurrent 
overexposures  are  probably  also  greater 


"  In  the  context  of  the  field  of  risk  assessment, 
a  "conservative"  assumption  is  one  that  results  in 
an  estimate  of  more  protection  for  workers  than  a 
less  conservative  assumption  would.  Therefore, 
estimated  benefits  are  greater  under  assumptions 
that  are  "conservative"  in  this  sense. 

><  By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  means  that,  at  a  95-percent 
confidence  level,  the  applicable  standard  is 
exceeded  on  at  least  six  shifts  per  year. 


"  Valid  MSHA  inspector  samples  require 
production  to  be  at  least  60-percent  of  the  average 
production  for  the  last  30-days.  Valid  operator 
bimonthly  samples  must  be  taken  on  a  normal 
production  shift  [i.e.,  a  production  shift  during 
which  the  amount  of  material  produced  in  a  MMU 
is  at  least  50  percent  of  the  average  production 
reported  for  the  last  set  of  five  vaUd  samples)  (30 
CFR  70.101). 

'8  Therefore  assuming  representative  operating 
conditions  on  these  shifts,  in  our  QRA  the  results 
were  extrapolated  to  all  production  shifts,  including 
those  that  were  not  sampled,  at  those  same  704 
MMUs, 


than  we  have  estimated.  We  have 
derived  our  best  estimate  of  the  risk 
reduction  using  the  best  available  data. 
Yet  due  to  limitations  in  these  data,  we 
believe  that  we  have  imderestimated  the 
magnitude  and  frequency  of  typical 
respirable  coal  mine  exposures.  To  the 
extent  that  our  values  imderestimate  the 
true  reduction  in  respirable  coal  mine 
dust  exposures,  we  have  underestimated 
the  benefits  of  these  rules. 

Other  aspects  of  oui  risk  assessment 
methodology  reflect  more  conservative 
choices  including  the  selection  of  an 
occupational  lifetime  of  45-years. 
Various  factors  may  affect  the 
consistency  of  the  type  and  duration  of 
jobs  miners  hold  and  hence  their 
associated  cumulative  exposure  levels. 
For  example,  some  miners  who  lose 
their  jobs  upon  mine  closure  are 
employed  by  other  mines,  sometimes  in 
less-exposed  jobs.  Some  miners  may 
chose  to  move  from  job  to  job  over  their 
careers  at  undergroiuid  coal  mines, 
sometimes  preferring  positions  away 
from  the  mining  face.  Moreover,  if  the 
trend  of  increasing  mechanization 
continues,  there  will  be  fewer  miners, 
and  for  some  of  them,  their  occupational 
lifetimes  will  be  shorter. 

For  reasons  already  explained,  we 
believe  these  choices  are  appropriate  for 
this  risk  assessment.  We  also  recognize 
that  use  of  the  most  conservative 
approach  at  every  step  of  the  risk 
assessment  analysis  could  produce 
mathematical  risk  estimates  which, 
because  of  the  additive  effect  of 
multiple  conservative  assumptions,  may 
overstate  the  likely  risk.  We  believe  this 
QRA  for  simple  CWP  and  PMF  strikes 
a  reasonable  balance  based  on  available 
data.  To  the  extent  that  we  may  have 
imderestimated  the  magnitude  of 
overexposures  which  would  be 
prevented,  we  believe  the  actual 
benefits  to  be  greater  than  we  have 
estimated. 

It  should  be  noted  that  reductions  in 
the  prevalence  of  simple  CWP  and  PMF 
attributable  to  eliminating  individual 
shift  overexposures  are  not  expected  to 
materialize  immediately  after  the 
overexposures  have  been  substantially 
reduced  or  eliminated-  Because  these 
diseases  typically  arise  after  many  years 
of  cumulative  exposure,  allowing  for  a 
period  of  latency,  the  beneficial  effects 
of  reducing  exposiues  are  expected  to 
become  evident  only  after  a  sufficient 
time  has  passed  thai  the  reduction  in 
cimiulative  exposure  could  have  its 
effect.  The  total  realized  benefits  would 
not  be  fully  evident  imtil  after  the 
youngest  of  today's  undergroimd  coal 
miners  retire. 

Finally,  even  standing  alone  without 
simultaneously  requiring  that  mine 


42088 


Federal  Register/ Vol.  65.  No.  131 /Friday.  July  7.  2000 / Proposed  Rules 


operators  verify  the  effectiveness  of 
their  mine  ventilation  plans,  the 
proposed  standard  allowing  MSHA  to 
use  single,  full-shift  samples  to  identify 
overexposxu^s  requiring  corrective 
action  would  provide  miners  with 
health  benefits  (See  detailed  discussion 
in  Quantitative  Risk  Assessment).  Both 
the  prospect  of  being  cited  for 
overexposures  and  actual  issuance  of 
additional  citations  due  to  this  rule 
would  serve  to  compel  mine  operators 
to  be  more  attentive  to  the  level  of 
respirable  dust  in  their  mines. 
Therefore,  it  is  reasonable  to  expect, 
over  time,  a  further  decline  in  the 
number  of  shifts  during  which  the 
concentration  of  respirable  coal  mine 
dust  is  at  or  above  the  applicable 
standard.  Thus,  the  use  of  full-shift 
single  samples  will  in  and  of  itself,  on 
average,  lower  miners'  cumulative 
exposure  to  respirable  coal  mine  dust. 
Since  cumulative  exposure  to  respirable 
coal  mine  dust  is  the  main  determinant 
in  the  development  of  both  simple  CWP 
and  PMF,  the  Agencies  are  confident 
that  the  use  of  single,  full-shift  samples, 
by  itself,  and  even  without  the  impact 
of  a  verified  dust  control  plan,  would 
result  in  better  health  protection  to 
miners  (Jacobsen.  et  ai,  1977;  Hurley,  et 
al,  1987:  Kuempel,  etai,  1995;  Attfield 
and  Morring,  1992;  Attfield  and  Seixas, 
1995). 

While  there  may  be  some  concern 
from  mine  operators  that  the  use  of 
single,  full-shift  samples  could 
dramatically  increase  the  number  of 
MSHA  citations  for  overexposure  to 
respirable  coal  mine  dust.  MSHA's  1998 
Interim  Single-Sample  Enforcement 
Policy  (ISSEP)  has  demonstrated  that 
mine  operators  can  maintain  coal  mine 
dust  concentrations  at  or  below  the 
applicable  standard. 

As  discussed  in  greater  detail  later  in 
this  notice,  under  ISSEP  (May  7,  1998- 
September  9,  1998),  of  the  1,662  MMUs 
sampled,  182  or  11  percent  were  cited 
and  only  14  of  the  4,600  surface  entities 
sampled  were  found  to  be  out  of 
compliance. 

The  anticipated  increase  in  MSHA 
citations  due  to  the  use  of  single  full- 
shift  sampling  would  be  the  result  of 
identifying  overexposures  which  the 
current  method  of  sampling  masks  due 
to  the  averaging  of  samples.  Such 
overexposiues  and  their  prospective 
medical  impact  on  the  health  of  miners 
has  been  the  subject  of  a  Federal  Mine 
Safety  and  Health  Review  Commission 
case  which  was  affirmed  by  the  Court  of 
Appeals.  Consolidation  Coal  Co.  v. 
Secretary  of  Labor,  5  FMSHRC  378 
(March  1983),  affd.  8  FMSHRC  890 
(June  1986),  824  F.2d  1071  (D.C.  Cir. 
1987). 


In  affirming  an  MSHA  citation 
designated  as  "significant  and 
substantial"  under  Section  104(a)  of  the 
Mine  Act  based  on  a  mine  operator's 
bimonthly  dust  samples  which  had  an 
average  concentration  of  respirable  dust 
of  4.1  milligrams  per  cubic  meter  of  air, 
the  Commissioner  quoted  the 
administrative  law  judge  who  explained 
in  detail  the  potentially  damaging 
health  effects  of  respirable  coaJ  mine 
dust: 

It  is  clear  that  the  exposure  covered  by  the 
dust  samples  which  resuUed  in  the  citation 
herein  in  itself  wou\d  neither  cause  nor 
significantly  contribute  to  chronic  bronchitis 
or  coal  workers  pneumoconiosis.  It  is  also 
clear  that  longer  exposure  to  the  same  dust 
levels  can  in  a  significant  number  of 
instances  cause  or  significantly  contribute  to 
chronic  bronchitis  or  to  coal  workers 
pneumoconiosis.  There  is  no  question  that 
chronic  bronchitis  and  coal  workers' 
pneumoconiosis  are  illnesses  "of  a 
reasonably  serious  nature."  There  is  no 
question  that  each  unit  of  exposure  time  is 
important  in  contributing  to  the  disease.  I 
think  it  would  be  illogical  and  unrealistic  to 
hold  that  a  serious  disease  results  from  a  long 
series  of  insignificant  and  unsubstantial 
exposures.  Dr.  Hodous  testified  that  the 
disease  results  from  "an  aggressive 
accumulation  of  dust  and  every  drop  in  the 
bucket  hurts."  How  much  the  drop  will  hurt 
may  depend  in  part  on  the  status  of  the 
bucket  when  the  drop  falls.  If  the  bucket  is 
full  or  nearly  full,  the  drop  may  cause  it  to 
overflow.  If  a  miner  has  worked  20  or  30 
years  in  an  underground  coal  mine,  a  2 
month  exposure  to  excessive  dust  may  be 
enough  to  cause  the  first  signs  of  coal 
workers'  pneumoconiosis,  or  to  transform 
simple  pneumoconiosis  to  a  complicated 
form  of  the  disease  and  possibly  lead  to 
progressive  massive  fibrosis.  If  the  bucket  is 
empty  when  the  drop  falls,  in  itself  it  won't 
moan  much.  If  the  miner  exposed  to 
excessive  dust  for  a  2-month  period  is  a  new 
miner  with  healthy  lungs,  he  probably  will 
not  be  adversely  affected,  if  his  exposure 
stops.  But  if  the  exposure  continues  for  20 
years  (six  2-month  periods  each  year),  that 
miner  too  will  be  at  risk  to  contract  black 
lung. 

I  conclude  that  every  drop  in  the  bucket, 
every  two  month  sampling  period  where 
excessive  dust  is  present,  significantly  and 
substantially  contributes  to  a  health  hazard — 
the  hazard  of  contracting  chronic  bronchitis 
or  coal  workers'  pneumoconiosis,  (emphasis 
added) 

Consolidation  Coal,  5  FMSHRC  at  389- 
90  (citations  omitted)  (footnotes 
omitted).  See  also  Consolidation  Coal,  8 
FMSHRC  at  897  ("There  is  no  dispute, 
however,  that  overexposure  to 
respirable  dust  can  result  in  chronic 
bronchitis  and  pneumoconiosis.")  and 
Consolidation  Coal,  824  F.2d  at  1086 
(using  the  legislative  history  of  the  Mine 
Act  and  the  administrative  law  judge's 
"drop  in  the  bucket"  analogy  to  strike 
down  the  mine  operator's  argiuneni  that 


"no  single  violation  of  the  respirable 
dust  standard  could  ever  be  designated 
as  significant  and  substantial."). 

While  Consolidation  Coal,  supra, 
dealt  with  overexposures  identified 
under  the  operator  sampling  program,  it 
is  obvious  that  overexposures  identified 
from  the  MSHA  inspector  sampling 
program  similarly  affect  a  miner's 
cumulative  exposm-e  to  respirable  coal 
mine  dust. 

Thus,  the  same  analogy  would  apply 
to  overexposures  identified  through 
single,  full-shift  exposures.  MSHA  and 
NIOSH  firmly  believe  that 
noncompliance  determinations  based  on 
single,  full-shift  measurement  will 
improve  working  conditions  for  miners 
because  mine  operators  will  be 
compelled  either  to  implement  and 
maintain  more  effective  dust  controls  to 
minimize  the  chances  of  being  found  in 
noncompliance  by  an  MSHA  inspector, 
or  to  take  corrective  actions  to  lower 
those  dust  concentrations  that  are 
shown  to  be  in  excess  of  the  applicable 
standard. 

To  the  extent  that  the  use  of  single, 
full-shift  samples  reduce  a  miner's 
cumulative  exposure  to  respirable  coal 
mine  dust,  as  compared  to  the  current 
method  of  dust  sampling,  it  reduces  a 
miner's  risk  of  developing  occupational 
respiratory  disease.  The  proposed 
mandatory  standard  would  provide  for 
fewer  drops  in  each  miner's  exposure 
bucket.  The  health  benefit  that  each 
miner  receives  from  this  rule  will  vary 
depending  on  "how  full  their  bucket  is" 
when  the  rule  is  implemented  as  well  as 
other  mediating  factors,  such  as  the 
percentage  of  quartz  and  rank  of  the 
coal. 

Yet,  all  miners,  irrespective  of  their 
cumulative  exposure  to  respirable  coal 
mine  dust,  would  benefit  by  having 
fewer  drops  [i.e.,  shifts  with 
overexposures  to  respirable  coal  mine 
dust)  placed  in  their  buckets  over  the 
course  of  each  miner's  working  life 
because  this  reduction  would  reduce 
their  occupational  hazard — the  risk  of 
developing  simple  CWP  or  PMF. 
Therefore,  the  Agencies  reiterate  that 
health  benefits  would  accrue  to  miners 
due  to  single,  full-shift  sample  rule 
alone  even  in  the  absence  of  a  regulatory 
requirement  for  a  verified  dust  control 
plan  at  each  underground  coal  mine. 

X.  Issues  Regarding  Accuracy  of  a 
Single.  Full-shift  Measurement 

Some  previous  comraenters 
questioned  the  accuracy  of  single,  full- 
shift  measurements,  and  challenged  the 
Secretaries'  assessment  of  measurement 
accuracy.  Some  commenters  questioned 
the  Secretaries'  interpretation  of  section 
202(b)  of  the  Mine  Act  (30  U.S.C. 
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842fb)),  while  others  agreed  with  the 
interpretation.  The  following  issues 
were  generally  raised:  The  measurement 
objective  as  defined  by  the  Mine  Act; 
the  definition  of  the  term  "accurately 
represent",  as  used  in  section  202(f)  (30 
U.S.C.  842(0);  the  validity  of  the 
sampling  process:  measurement 
uncertainty  and  dust  concentration 
variability;  and  the  accuracy  of  a  single, 
full-shift  measurement. 

A.  Measurement  Objective 

Some  previous  comments  reflected  a 
general  misunderstanding  of  what  the 
Secretaries  intend  to  measure  with  a 
single,  full-shift  measurement,  i.e.,  the 
measurement  objective.  For  example, 
some  previous  commenters  asserted  that 
the  dust  concentration  that  should  be 
measured  is  dust  concentration 
averaged  over  a  period  greater  than  a 
single  shift.  Some  previous  commenters 
noted  that  dust  concentrations  can  vary 
during  a  shift  and  that  dust 
concentrations  are  not  uniform 
throughout  a  miner's  work  area.  In  order 
to  clarifv-  the  intent  of  the  Secretaries, 
the  explanation  that  follows  describes 
the  elements  of  the  measurement 
objective  and  how  the  measurement 
objective  relates  to  the  requirements  of 
section  202(f). 

To  evaluate  the  accuracy  of  a  dust 
sampling  method,  it  is  necessary  to 
specif\'  the  airborne  dust  to  be 
measured,  the  time  period  to  which  the 
measurement  applies,  and  the  area 
represented  by  the  measurement.  Once 
specified,  these  items  can  be  combined 
into  a  measurement  objective.  The 
measurement  objective  represents  the 
goal  of  the  sampling  and  analytical 
method  to  be  utilized. 

1 .  The  Airborne  Dust  to  be  Measured 

Sdction  202(f)  of  the  Mine  Act  (30 
U.S.C.  842(f))  states  that  "average 
concentration"  means 

*   *   *  a  determination  [i.e..  measurement] 
which  accurately  represents  the  atmospheric 
conditions  with  regard  to  respirable  dust  to 
which  each  miner  in  the  active  workings  of 
a  mine  is  exposed  *   *   * 

The  phrase  "atmospheric  conditions"  is 
used  to  refer  to  the  concentration  of 
respirable  dust.  Therefore,  the  airborne 
dust  to  be  measured  is  respirable  dust. 
Section  202(e)  defines  the  concentration 
of  respirable  dust  as  the  dust  measured 
by  an  approved  device. 

2.  Time  Period  to  Which  the        * 
Measurement  Applies 

Section  202(b)(2)  provides  that  each 
mine  operator  "*   *   *  shall 
continuously  maintain  the  average 
concentra  tion  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 


which  each  miner  *;  *   *  is  exposed"  at 
or  below  the  applicable  standard.  In 
section  202(f)  "average  concentration" 
is  defined  as  an  atmospheric  condition 
measured  "over  a  single  shift  only, 
unless  *   *   *  such  single  shift 
measurement  will  not,  after  applying 
valid  statistical  techniques,  accurately 
represent  such  atmospheric  conditions 
during  such  shift." 

Some  previous  commenters  argued 
that  Congress  intended  that  the 
measurement  objective  be  a  long-term 
average.  Specifically,  some  of  these 
commenters  stated  that  because  coal 
dust  exposiue  is  related  to  chronic 
health  effects,  the  exposure  limit  should 
be  applied  to  dust  concentrations 
averaged  over  a  miner's  lifetime.  These 
commenters  identified  the  measurement 
objective  as  being  the  dust 
concentration  averaged  over  a  long,  but 
unspecified,  term  and  argued  that  a 
single,  full-shift  measurement  cannot 
accurately  estimate  this  long-term 
average. 

If  the  objective  of  section  202(b)  were 
to  estimate  dust  concentration  averaged 
over  a  lifetime  of  exposure,  then  the 
Secretaries  would  agree  that  a  single, 
full-shift  sample,  or  even  multiple 
samples  collected  during  a  single 
inspection,  would  not  provide  the  basis 
for  an  accurate  measurement.  Section 
202(b)  of  the  Mine  Act  (30  U.S.C. 
842(b)),  however,  does  not  mention 
long-term  averaging,  rather  it  explicitly 
requires  that  the  average  dust 
concentration  be  continuously 
maintained  at  or  below  the  applicable 
standard  during  each  shift  (emphasis 
added).  Fiuthermore,  in  Consolidation 
Coal  Company  v.  Secretary  of  Labor  8 
FMSHRC  890,  (1986),  affd  824  F.2d 
1071,  (D.C.  Cir.  1987),  the  Commission 
found  that  each  episode  of  a  miner's 
overexposure  to  respirable  dust 
significantly  and  substantially 
contributes  to  the  health  hazard  of 
contracting  chronic  bronchitis  or  coal 
workers'  pneumoconiosis,  diseases  of  a 
fairly  serious  nature. 

If  exposvire  is  limited  on  each  shift, 
then  this  will  ensure  that  a  miner's  total 
lifetime  exposiu^  will  not  be  excessive. 
In  the  context  of  the  proposed  finding, 
the  Secretaries  have  determined  that 
"atmospheric  conditions"  means  the 
fluctuating  concentration  of  respirable 
coal  mine  dust  during  a  single  shift. 
These  are  the  atmospheric  conditions  to 
which  a  miner  at  the  sampling  location 
would  be  exposed.  Therefore,  the 
proposed  finding  pertains  only  to  the 
accuracy  in  representing  the  average  of 
the  fluctuating  dust  concentration  over 
a  single  shift. 


3.  Area  Represented  by  the 
Measurement 

The  Mine  Act  gives  the  Secretary  of 
Labor  the  discretion  to  determine  the 
area  to  be  represented  by  respirable  dust 
measurements  collected  over  a  single 
shift.  Section  202(a)  of  the  Mine  Act  (30 
U.S.C.  842(a))  refers  to  "the  amount  of 
respirable  dust  in  the  mine  atmosphere 
to  which  each  miner  in  the  active 
workings  of  such  mine  is  exposed" 
measured  "*   *   *  at  such  locations 
*   *  *"  as  prescribed  by  the  Secretary  of 
Labor.  It  is  sufficient  for  the  purposes  of 
the  Mine  Act  that  the  sampler  unit 
accurately  represent  the  amount  of 
respirable  dust  at  such  locations  only. 
As  articulated  by  the  United  States 
Court  of  Appeals  for  the  10th  Circuit  in 
American  Mining  Congress  (AMCj  v. 
Marshall,  671  F.2d  1251  (1982).  the 
Secretary  of  Labor  may  place  the 
sampler  unit  in  any  area  or  location 
"*   *   *  reasonably  calculated  to  prevent 
excessive  exposure  to  respirable  dust." 

Some  previous  commenters  submitted 
evidence  that  dust  concentrations  can 
vary  significantly  near  the  mining  face, 
and  that  these  variations  may  extend 
into  areas  where  miners  are  located. 
That  is,  the  average  dust  concentration 
over  a  full  shift  is  not  identical  at  every 
point  within  a  miner's  work  area.  These 
commenters  submitted  several  bodies  of 
data  purporting  to  show  significant 
discrepancies  between  simultaneous 
dust  concentration  measurements 
collected  within  a  relatively  small 
distance  of  one  another.  Several 
previous  commenters  maintained  that 
the  measurement  objective  is,  or  should 
be,  to  accurately  measure  the  average 
concentration  within  some  arbitrary 
sphere  about  the  head  of  the  miner,  and 
that  multiple  measurements  within  this 
sphere  are  necessary  to  obtain  an 
accurate  measiu^ment. 

The  Secretaries  recognize  that  dust 
concentrations  in  the  mine  environment 
can  vary  from  location  to  location,  even 
within  a  small  area  near  a  miner.  As 
mentioned  earlier,  the  Mine  Act  does 
not  specify  the  area  that  the 
measurement  is  supposed  to  represent, 
and  the  sampler  unit  may  therefore  be 
placed  in  any  location,  reasonably 
calculated  to  determine  excessive 
exposure  to  respirable  dust. 

Because  the  Secretary  of  Labor 
intends  to  prevent  excessive  exposures 
by  limiting  dust  concentrations  at  every 
location  in  the  active  workings,  it  is 
sufficient  that  each  measurement 
accurately  represent  the  respirable  dust 
concentration  at  the  corresponding 
sampling  location  only.  Limiting  the 
dust  concentration  at  every  such 
location  ensures  that  no  miner  in  the 
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active  workings  will  be  exposed  to 
excessive  respirable  dust. 

Several  previous  commenters 
suggested  that  the  measurement 
objective  should  be  a  miner's  "true 
exposure"  or  what  the  miner  actually 
inhales.  The  Secretaries  do  not  intend  to 
use  a  single,  full-shift  measurement  to 
estimate  any  miner's  "true  exposure," 
because  no  sampling  device  can  exactly 
duplicate  the  particle  inhalation  and 
deposition  characteristics  of  a  miner  at 
any  work  rate  (these  characteristics 
change  with  work  rate),  let  alone  at  the 
various  work  rates  occurring  over  the 
course  of  a  shift.  Limiting  the  respirable 
dust  concentration  at  every  location  in 
the  active  workings  to  which  miners  are 
exposed  ensures  that  the  respirable  dust 
concentration  actually  inhaled  by  any 
miner  is  limited. 

4.  Justification  for  the  Proposed 
Measurement  Objective 

A  number  of  previous  commenters 
identified  the  dust  concentration  to  be 
estimated  as  either  the  mean  dust 
concentration  over  some  period  greater 
than  an  individual  shift,  the  mean  dust 
concentration  over  some  spatially 
distributed  region  of  the  mine,  or  a 
"grand  mean"  consisting  of  some 
combination  of  the  above.  These 
comments  were  based  on  the  premise 
that  the  measurement  objective  should 
be  something  other  than  the  average 
atmospheric  conditions  during  a  single 
shift  at  the  sampling  location.  It  is  true 
that  the  mean  quantities  described  by 
some  commenters  cannot  accurately  be 
estimated  using  a  single,  full-shift 
measurement,  but  the  Secretaries  make 
no  claim  of  doing  so,  nor  do  they 
believe  that  a  broader  measurement 
objective  would  be  desirable  for 
enforcement  purposes. 

The  Secretaries  believe  that  MSHA's 
proposed  use  of  single,  full-shift 
samples  for  enforcement  purposes 
would  eliminate  an  important  source  of 
sampling  bias  due  to  averaging,  as 
explained  in  Appendix  A.  Under 
MSHA's  existing  enforcement 
procedures,  measurements  made  at  the 
dustiest  occupational  locations  or 
during  the  dustiest  shifts  sampled  are 
diluted  by  averaging  them  with 
measurements  made  under  less  dusty 
conditions.  This  practice  has  frequently 
caused  failures  to  cite  clear  cases  of 
excessive  dust  concentration.  Therefore, 
the  Secretaries  believe  that  enforcement 
based  on  averaging  does  not  provide 
miners  with  the  greatest  level  of 
protection  possible  under  the  current 
exposure  limit  for  respirable  coal  mine 
dust. 

Some  previous  commenters  proposed 
that  MSHA  continue  to  average  at  least 


five  separate  measurements  prior  to 
making  a  noncompliance  determination. 
They  stated  that  abandoning  this 
practice  would  reduce  the  accuracy  of 
noncompliance  determinations.  Several 
of  these  commenters  maintained  that 
the  average  of  dust  measurements 
obtained  at  the  same  occupational 
location  on  different  shifts  more 
accurately  represents  dust  exposure  to  a 
miner  than  a  single,  full-shift 
measurement.  These  commenters 
argued  that  not  averaging  measurements 
would  reduce  accuracy  to  unacceptable 
levels. 

Other  previous  commenters  agreed 
with  MSHA  and  NIOSH  that  the 
averaging  of  multiple  samples  can  dilute 
and  mask  specific  instances  of 
overexposure.  Some  of  these 
commenters  stated  that  averaging  not 
only  distorts  the  estimate  of  dust 
concentration  applicable  to  individual 
shifts,  but  also  biases  the  estimate  of 
exposure  levels  over  a  longer  term. 
According  to  these  commenters,  this  is 
because  dust  control  measures  and  work 
practices  affecting  dust  concentrations 
are  frequently  modified  in  response  to 
the  presence  of  an  MSHA  inspector  over 
more  than  a  single  shift.  These 
commenters  argued  that  the  presence  of 
the  MSHA  inspector  causes  the  mine 
operator  to  be  more  attentive  to  dust 
control  than  normal. 

Section  202(b)  of  the  Mine  Act 
currently  requires  each  mine  operator  to 
"continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  is  exposed"  at  or 
below  the  applicable  standard.  The 
greater  the  variation  in  mining 
conditions  from  shift  to  shift,  the  less 
likely  it  is  that  a  multi-shift  average  will 
reflect  the  average  dust  concentration  to 
which  a  miner  is  exposed  on  any 
individual  shift.  Appendix  A  contains 
further  discussion  of  this  issue. 

Accordingly,  the  Secretaries  would 
define  the  measurement  objective  to  be 
the  accurate  determination  of  the 
average  concentration  of  respirable  dust 
at  a  sampling  location  over  a  single 
shift. 

B.  Accuracy  Criterion 

A  "single  shift  measurement"  means 
the  calculated  dust  concentration 
resulting  ft-om  a  valid  single,  full-shift 
sample  of  respirable  coal  mine  dust.  In 
reviewing  the  various  issues  raised  by 
previous  commenters,  the  Agencies 
found  that  the  term  "accurately 
represent,"  as  used  in  section  202(f)  (30 
U.S.C.  842(f))  in  connection  with  a 
single  shift  measurement,  was  not 
defined  in  the  Mine  Act.  Therefore,  on 
March  12,  1996,  (61  FR  10012),  the 


Secretaries  proposed  to  apply  an 
accuracy  criterion  developed  and 
adopted  by  NIOSH  in  judging  whether 
a  single,  full-shift  measurement  will 
"accurately  represent"  the  full-shift 
atmospheric  dust  concentration.  The 
NIOSH  Accuracy  Criterion  requires  that 
measurements  come  within  25  percent 
of  the  corresponding  true  dust 
concentration  at  least  95  percent  of  the 
time  (Kennedy,  et  al.,  1995).  MSHA  and 
NIOSH  again  are  proposing  to  use  the 
NIOSH  Accuracy  Criterion. 

One  previous  commenter  opposed  the 
application  of  the  NIOSH  Accuracj' 
Criterion  since  it  ignores  environmental 
variability.  For  reasons  explained  above, 
the  Secretaries  have  restricted  the 
measurement  objective  to  an  individual 
shift  and  sampling  location.  Therefore, 
environmental  variability  beyond  what 
occurs  at  the  sampling  location  on  a 
single  shift  would  not  be  relevant  to 
assessing  measurement  accurac\'. 
For  over  20  years,  the  NIOSH"^ 
Accuracy  Criterion  has  been  used  by 
NIOSH  and  others  in  the  occupational 
health  professions  to  validate  sampling 
and  analytical  methods.  This  accuracy 
criterion  was  devised  as  a  goal  for  the 
development  and  acceptance  of 
sampling  and  analytical  methods 
capable  of  generating  reliable  exposure 
data  for  contaminants  at  or  near  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  permissible 
exposure  limits. 

OSHA  has  frequently  employed  a 
version  of  the  NIOSH  Accuracy 
Criterion  when  issuing  new  or  revised 
single  substance  standards.  For 
example,  OSHA's  benzene  standard 
provides:  "[m]onitoring  shall  be 
accurate,  to  a  confidence  level  of  95 
percent,  to  within  plus  or  minus  25 
percent  for  airborne  concentrations  of 
benzene"  (29  CFR  1910.1028(e)(6)).  ' 
Similar  wording  can  be  found  in  the 
OSHA  standards  for  vinyl  chloride  (29 
CFR  1917),  arsenic  (29  CFR  1918).  lead 
(29  CFR  1925),  1.2-dibromo-3- 
chloropropane  (29  CFR  l044), 
acrylonitrile  (29  CFR  1045),  ethylene 
oxide  (29  CFR  1047),  and  formaldehyde 
(29  CFR  1048).  Note  that  for  vinyl 
chloride  and  acrylonitrile,  the  accuracy 
criterion  for  the  method  is  ±35  percent 
at  95  percent  confidence  at  the 
permissible  exposure  limit. 

Some  previous  commenters 
contended  that  the  NIOSH  Accuracy 
Criterion  does  not  conform  with 
international  standards  recently  adopted 
by  the  European  Committee  for 
Standardization  (CEN)  (European 
Standard  No.  EN  482,  1994).  Contrary  to 
these  assertions,  the  NIOSH  Accuracy 
Criterion  not  only  conforms  to  the  CEN 
criterion  but  is.  in  fact,  more  stringent. 
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The  CEN  criterion  requires  that  95 
percent  of  the  measurements  fall  within 
±30  percent  of  the  true  concentration, 
compared  to  ±25  percent  under  the 
NIOSH  criterion.  Consequently,  any 
sampling  and  analytical  method  that 
meets  the  NIOSH  Accuracy  Criterion 
will  also  meet  the  CEN  criterion. 
Furthermore,  EN  482  imposes  no 
control  over  inaccuracy  in  the 
measurement  of  sampling  and  analytical 
accuracy  itself. 

The  NIOSH  Accuracy  Criterion  is 
relevant  and  widely  recognized  and 
accepted  in  the  occupational  health 
professions.  Further,  previous 
commenters  proposed  no  alternative 
criteria  for  accuracy.  Accordingly,  for 
purposes  of  section  202(f)  of  the  Mine 
Act  (30  U.S.C.842{f)),  the  Secretaries 
would  consider  a  single,  full-shift 
measurement  to  "accurately  represent" 
atmospheric  conditions  at  the  sampling 
location,  if  the  sampling  and  analytical 
method  used  meets  the  NIOSH 
Accuracy  Criterion. 

Several  commenters  suggested  that 
method  accuracy  should  be  determined 
under  actual  mining  conditions  rather 
than  in  a  laboratory  or  in  a  controlled 
enviroiunent.  Although  the  NIOSH 
Acciuacy  Criterion  does  not  require 
field  testing,  it  recognizes  that  field 
testing  "does  provide  further  test  of  the 
method."  However,  in  order  to  avoid 
confusing  real  differences  in  dust 
concentration  with  measurement  errors 
when  testing  is  done  in  the  field, 
"precautions  may  have  to  be  taken  to 
ensure  that  all  samplers  are  exposed  to 
the  same  concentrations"  (Kennedy,  et 
ai,  1995).  Similarly,  the  CEN  criterion 
for  method  accuracy  specifies  that 
"testing  of  a  procedure  shall  be  carried 
out  under  laboratory  conditions." 
(European  Standard  No.  EN  482.  1994) 

To  determine,  so  far  as  possible,  the 
accuracy  of  its  sampling  and  analytical 
method  under  actual  mining  conditions, 
MSHA  conducted  22  field  tests  in  an 
underground  coal  mine.  To  provide  a 
valid  basis  for  assessing  accuracy,  16 
sampler  units  were  exposed  to  the  same 
dust  concentration  during  each  field  test 
using  a  specially  designed  portable 
chamber.  The  data  from  these  field 
experiments  were  used  by  NIOSH  in  its 
"direct  approach"  to  determining 
whether  or  not  MSHA's  method  meets 
the  long-established  NIOSH  Accuracy 
Criterion.  (See  section  X.E.2.  of  this 
notice). 

In  response  to  the  March  12,  1996 
notice,  a  conunenter  claimed  that  the 
supplementary'  information  and 
analyses  introduced  into  the  public 
record  by  that  notice  addressed  the 
precision  of  a  single,  full-shift 
measurement  rather  than  its  accviracy. 


According  to  this  conunenter,  by 
focusing  on  precision,  important 
sources  of  systematic  error  had  been 
overlooked.  The  Secretaries  agree  with 
the  comment  that  precision  is  not  the 
same  thing  as  accuracy.  The  accuracy  of 
a  measiu-ement  depends  on  both 
precision  and  bias  (Keimedy,  et  al., 
1995).  Precision  refers  to  consistency  or 
repeatability  of  results,  while  bias  refers 
to  a  systematic  error  that  is  present  in 
every  measurement.  Since  the  NIOSH 
Accuracy  Criterion  requires  that 
measiu-ements  consistently  fall  within  a 
specified  percentage  of  the  true 
concentration,  the  criterion  covers  both 
precision  and  imcorrectable  bias. 

Since  the  amoimt  of  dust  present  on 
a  filter  capsule  used  by  an  MSHA 
inspector  is  measured  by  subtracting  the 
pre-exposure  weight  from  the  post- 
exposure weight,  any  bias  present  in 
both  weight  measurements  is 
mathematically  canceled  out  by 
subtraction.  Furthermore,  as  wrill  be 
discussed  later,  a  control  (i.e., 
unexposed)  filter  capsule  has  been  and 
would  continue  to  be  pre-  and  post- 
weighed  along  with  the  exposed  filter 
capsules.  The  weight  gain  of  the 
exposed  capsule  would  be  adjusted  by 
the  weight  gain  or  loss  of  the  control 
filter  capsule.  Therefore,  any  bias  that 
may  be  associated  with  differences  in 
pre-and  post-exposure  laboratory 
conditions,  or  with  changes  introduced 
during  storage  and  handling  of  the  filter 
capsules  would  also  be  mathematically 
canceled  out.  Moreover,  the 
concentration  of  respirable  dust  is 
effectively  defined  bv  section  202(e)  of 
the  Mine  Act  (30  U.S.C.  842(e))  and  the 
implementing  regulations  in  30  CFR 
parts  70,  71,  and  90  to  be  whatever  is 
measured  with  an  approved  sampler 
unit  after  multiplication  by  the  MRE- 
equivalent  conversion  factor  prescribed 
by  the  Secretary  of  Labor.  Therefore,  the 
Secretaries  would  conclude  that  the 
improved  sampling  and  analytical 
method  is  statistically  unbiased.  This 
means  that  such  measurements  contain 
no  systematic  error.  It  should  also  be 
noted  that  since  any  systematic  error 
would  be  present  in  all  measurements, 
measurement  bias  would  not  be  reduced 
by  making  multiple  measurements. 
Other  comments  regarding  measurement 
bias  are  addressed  in  Appendix  B. 

For  unbiased  sampling  and  analytical 
methods,  a  standard  statistic— called  the 
coefficient  of  variation  (CV) — is  used  to 
determine  if  the  method  meets  the 
NIOSH  Accuracy  Criterion.  The  CV. 
which  is  expressed  as  either  a  fraction 
(e.g.,  0.05)  or  a  percentage  (e.g.,  5 
percent),  quantifies  measurement 
accuracy  for  an  unbiased  method.  An 
unbiased  method  meets  the  NIOSH 


Accuracy  Criterion  if  the  "true"  CV  is 
no  more  than  0.128  (12.8  percent). 
However,  since  it  is  not  possible  to 
determine  the  true  CV  with  100-percent 
confidence,  the  NIOSH  Accuracy 
Criterion  contains  the  additional 
requirement  that  there  be  95-percent 
confidence  that  measurements  by  the 
method  will  come  within  25  percent  of 
the  true  concentration  95  percent  of  the 
time.  Stated  in  mathematically 
equivalent  terms,  an  unbiased  method 
meets  the  NIOSH  Acciu-acy  Criterion  if 
there  is  95-percent  confidence  that  the 
true  CV  is  less  than  or  equal  to  0.128 
(12.8  percent). 

C.  Validity  of  Sampling  Process 

A  single,  full-shift  measurement  of 
respirable  coal  mine  dust  is  obtained 
wiUi  an  approved  sampler  unit,  which 
is  either  worn  or  carried  by  the  miner 
directly  to  and  from  the  sampling 
location  and  remains  operational  during 
the  entire  shift  or  for  eight  hours, 
whichever  time  is  less.  A  portable, 
battery-powered  pump  draws  dust- 
laden  mine  air  at  a  flow  rate  of  2  liters 
per  minute  (L/min)  through  a  10-mm 
nylon  cyclone,  a  particle-size  selector 
that  removes  non-respirable  particles 
from  the  airstream.  Non-respirable 
particles  tend  to  be  removed  from  the 
airstream  by  the  nose  and  upper 
respiratory  airways.  Such  particles  fall 
to  the  bottom  of  the  cyclone  body  called 
the  "grit  pot,"  while  smaller,  respirable 
particles  (of  the  size  that  would 
normally  enter  into  the  lungs)  pass 
through  the  cyclone,  directly  into  the 
inlet  of  the  filter  cassette.  This  airstream 
is  directed  through  the  pre-weighed 
filter  leaving  the  particles  deposited  on 
the  filter  surface.  This  collection  fiher  is 
enclosed  in  an  aluminum  capsule  to 
prevent  leakage  of  sample  air  around  the 
filter  and  the  loss  of  any  dust  dislodged 
due  to  impact.  The  filter  capsule  is 
sealed  in  a  protective  plastic  enclosure, 
called  a  cassette,  to  prevent 
contamination.  After  completion  of 
sampling,  the  filter  cassette  is  sent  to 
MSHA's  Respirable  Dust  Processing 
Laboratory  in  Pittsburgh,  Pennsylvania, 
where  it  is  weighed  to  determine  the 
weight  gain  in  milligrams  or  the  amount 
of  dust  collected  on  the  filter  surface. 
The  concentration  of  respirable  dust, 
expressed  as  milligrams  per  cubic  meter 
(mg/m3)  of  air,  is  determined  by 
dividing  the  observed  weight  gain  by 
the  volume  of  mine  air  passing  through 
the  filter  and  then  multiplying  this 
quantity  by  a  conversion  factor 
(discussed  in  Appendix  B)  prescribed 
by  the  Secretaries. 

Some  previous  comments  generally 
addressed  the  qualit)'  and  reliability  of 
the  equipment  used  for  sampling. 
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Specific  concerns  were  expressed  about 
the  quality  of  filter  cassettes  and  the 
reliability  of  sampling  pumps  used  by 
MSHA  inspectors,  due  to  their  age  and 
condition.  Other  commenters 
questioned  the  effect  of  sampling  and 
work  practices  on  the  validity  of  a 
sample. 

The  validity  of  the  sampling  process 
is  an  important  aspect  of  maintaining 
accurate  measurements.  Since  passage 
of  the  Coal  Act,  there  has  been  an 
ongoing  effort  by  MSHA  and  NIOSH  to 
improve  the  accuracy  and  reliability  of 
the  entire  sampling  process.  In  1980, 
MSHA  issued  new  regulations  revising 
sampling,  maintenance  and  calibration 
procedures  in  30  CFR  parts  70,  71,  and 
90.  These  regulatory  provisions  were 
designed  to  minimize  human  and 
mechanical  errors  and  ensure  that 
samples  collected  with  approved 
sampler  units  in  the  prescribed  maimer 
would  accurately  represent  the  full- 
shift,  average  atmospheric  dust  concen 
tration  at  the  location  of  the  sampler 
unit.  These  provisions  require:  (1) 
Certification  of  competence  of  all 
individuals  involved  in  the  sampling 
process  and  in  maintaining  the 
sampling  equipment;  (2)  calibration  of 
each  sampler  unit  at  least  every  200 
hours;  (3)  examination,  testing,  and 
maintenance  of  units  before  each 
sampling  shift  to  ensure  that  the  units 
are  in  proper  working  order;  and  (4) 
checking  of  sampler  units  during 
sampling  to  ensure  that  they  are 
operating  properly  and  at  the  proper 
flow  rate.  In  addition,  significant 
changes,  such  as  robotic  weighing  and 
the  use  of  electronic  balances  were 
made  in  1984,  1994,  and  1995  that 
improved  the  reliability  of  sample 
weighings  at  MSHA's  Respirable  Dust 
Processing  Laboratory.  These  changes 
are  discussed  below  in  section  X.C.3. 

All  of  these  efforts  improved  the 
accuracy  and  reliability  of  the  sampling 
process  since  the  time  of  the  1971/1972 
proposed  and  final  findings.  A 
discussion  follows  concerning  the  three 
elements  which  constitute  the  sampling 
process:  sampler  unit  performance, 
collection  procedures,  and  sample 
processing. 

1.  Sampler  Unit  Performance 

In  accordance  with  the  provisions  of 
section  202(e)  of  the  Mine  Act  (30 
U.S.C.  842(e)),  NIOSH  administers  a  " 
comprehensive  certification  process 
under  30  CFR  part  74  to  approve  dust 
sampler  units  for  use  in  coal  mines.  To 
be  approved  for  use,  a  sampler  unit 
must  meet  stringent  technical  and 
performance  requirements  governing  the 
quantity  of  respirable  dust  collected  and 
flow  rate  consistency  over  an  8-hour 


period  when  operated  at  the  prescribed 
flow  rate.  As  necessary,  NIOSH  also 
conducts  performance  audits  of 
approved  sampler  units  purchased  on 
the  open  market  to  determine  if  the 
units  are  being  manufactured  in 
accordance  with  the  specifications  upon 
which  the  approval  was  issued. 

The  system  of  technical  and  quality 
assurance  checks  currently  in  place  is 
designed  to  prevent  a  defective  sampler 
unit  from  being  manufactured  and  made 
commercially  available  to  the  mining 
industry  or  to  MSHA.  In  the  event  that 
these  checks  identify  a  potential 
problem  with  the  manufacturing 
process,  established  procedures  require 
immediate  action  to  correct  the 
prohlem. 

In  1992,  NIOSH  approved  the  use  of 
new  tamper-resistant  filter  cassettes 
with  features  that  enhanced  the  integrity 
of  the  sample  collected.  A  backflush 
valve  was  incorporated  into  the  outlet  of 
the  cassette,  preventing  reverse  airflow- 
through  the  filter  cassette,  and  an 
internal  flow  diverter  was  added  to  the 
filter  capsule,  reducing  the  possibility  of 
dust  dislodged  from  the  filter  surface 
fi-om  falling  out  of  the  capsule  inlet. 

Also,  in  1999,  based  on  recent  MSHA 
studies,  Kogut,  et  al.  (1999),  involving 
the  weighing  stability  of  the  current 
filter  design  and  in  an  effort  to 
standardize  the  manufacturing  process, 
the  filter  cassette  manufacturer 
submitted  for  NIOSH  approval  a 
modification  to  the  current  design.  The 
change  involves  replacing  the  Tyvek" 
support  pad  with  a  stainless  steel  wheel, 
similar  to  the  one  located  on  the  inlet 
side  of  the  collection  filter.  A  similar 
modification  was  incorporated  in 
sampling  filters  employed  by  OSHA 
over  the  past  several  years.  Upon 
NIOSH  approval,  the  new  cassette 
would  be  used  in  MSHA  inspector 
sampling,  thereby  improving  the 
stability  of  sample  weights. 

Several  previous  commenters 
questioned  the  quality  of  the  filter 
cassettes  used  in  the  sampling  program, 
expressing  concern  as  to  whether  the 
cassettes  always  meet  MSHA 
specifications.  These  concerns  primarily 
involve  filter-to-foil  distance  and 
floppiness  of  the  filters,  which  are 
manufacturing  characteristics  specific  to 
filters  and  filter  capsules,  not  related  to 
part  74  performance  requirements.  The 
Secretaries  believe  that  such 
characteristics  would  have  no  effect  on 
the  accuracy  of  a  single,  full-shift 
measurement  because,  unlike  tlie  part 
74  requirements,  they  would  not  affect 
the  amount  of  dust  deposition. 

Previous  commenters  also  questioned 
the  condition  of  sampling  pumps  used 
by  MSHA  inspectors,  stating  that  many 


of  the  pumps  are  10  to  20  years  old  and 
are  not  maintained  as  well  as  they  could 
be.  They  claimed  that  the  age  and 
condition  of  these  pumps  call  into 
question  not  only  whether  the  sampling 
equipment  could  meet  part  74 
requirements  if  tested,  but  also  the 
accuracy  of  the  measurement. 

MSHA  believes  that  this  concern  is 
unwarranted,  since  in  1995,  MSHA 
replaced  all  pumps  in  use  by  inspectors 
with  new  constant-flow  pumps  that 
incorporate  the  latest  technology  in 
pump  design.  These  pumps  provide 
more  consistent  flow  throughout  the 
sampling  period.  In  addition  to  using 
new  pumps,  inspection  procedures 
require  MSHA  inspectors  to  make  a 
minimum  of  two  flow  rate  checks  to 
ensure  that  the  sampler  unit  is  operating 
properly.  A  sample  is  voided  if  the 
proper  flow  rate  was  not  maintained 
during  the  final  check  at  the  conclusion 
of  the  sampling  shift.  In  fiscal  year  1998, 
only  151  samples  or  0.4  percent  of  the 
37,042  inspector  samples  processed 
were  voided  because  the  sampling 
pump  either  failed  to  operate 
throughout  the  entire  sampling  period 
or  failed  to  maintain  the  proper  flow 
rate  during  the  final  check.  Units  found 
not  meeting  the  requirements  of  part  74 
are  immediately  repaired,  adjusted,  or 
removed  from  service.  Nevertheless, 
MSHA  recognizes  that  as  these  pumps 
age,  deterioration  of  the  performance  of 
older  pumps  could  become  a  concern. 
However,  there  is  no  evidence  that  the 
age  of  the  equipment  affects  its 
operational  performance  if  the 
equipment  is  maintained  as  prescribed 
by  30  CFR  parts  70.  71.  and  90. 

Some  previous  commenters  suggested 
that  the  accuracy  of  a  dust  sample  may 
be  compromised  when  a  miner  is 
operating  equipment,  due  to  vibration 
from  the  machinery.  The  potential  effect 
of  vibration  on  the  accuracy  of  a 
respirable  dust  measurement  was 
recognized  by  NIOSH  in  1981.  An 
investigation,  supported  by  NIOSH,  was 
conducted  by  the  Los  Alamos  National 
Laboratory  which  found  that  vibration 
has  an  insignificant  effect  on  sampler 
performance  (Gray  and  Tiller>',  1981). 

2.  Sample  Collection  Procediues 

MSHA  regulations  at  30  CFR  parts  70. 
71,  and  90  prescribe  the  manner  in 
which  mine  operators  are  to  take 
respirable  dust  samples.  The  collection 
procedures  are  designed  to  ensure  that 
the  samples  accurately  represent  the 
amount  of  respirable  dust  in  the  mine 
atmosphere  to  which  miners  are 
exposed  on  the  shift  sampled.  Samples 
taken  in  accordance  with  these 
procedures  are  considered  to  be  valid. 
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Several  previous  coinmenters 
questioned  the  effects  of  sampling  and 
work  practices  on  the  validity  of  a 
sample.  Instances  wrere  cited  where  the 
sampling  unit  was  accidentally 
dropped,  with  the  potential  for  the 
sample  to  become  contaminated. 
Previous  commenters  also  pointed  out 
that  work  activities  requiring  crawling, 
duck  walking,  bending,  or  kneeling 
could  cause  the  sampling  hose  to  snag. 
Such  activities  could  also  cause  the 
sampling  head  assembly  to  be  impacted 
or  torn  off  a  person's  garment,  possibly 
contaminating  the  sample.  These 
commenters  stated  that  sampler  units 
are  sometimes  treated  harshly  while 
being  worn  by  miners,  mishandled 
when  being  transferred  from  one  miner 
to  another,  or  handled  casually  at  the 
end  of  a  work  shift. 

These  commenters  also  maintained 
that  it  is  impossible  for  MSHA 
inspectors  or  mine  operators  to 
continuously  observe  collection  of  a 
sample  in  order  to  ensure  its  validity, 
and  that,  for  this  reason,  the  reliability 
and  accuracy  of  the  sampling 
equipment,  when  used  under  actual 
mining  conditions,  is  not  the  same  as 
when  tested  and  certified  in  a 
laboratory.  Averaging  multiple  samples 
would,  according  to  these  commenters, 
provide  some  "leeway"  in  the  system, 
by  reducing  the  impact  of  an  aberrant 
sample. 

While  MSHA  and  NIOSH  would  agree 
that  it  is  not  possible  to  continuously 
observe  the  collection  of  each  sample, 
MSHA  inspectors  are  normally  in  the 
general  vicinity  of  the  sampling 
location,  and  therefore  would  have 
knowledge  of  the  specific  conditions 
under  which  samples  are  taken.  In 
addition,  MSHA  inspectors  are 
instructed  to  ask  miners  wearing  the 
sampler  units  whether  anything  that 
could  have  affected  the  validity  of  the 
sample  occurred  diuing  the  shift.  If  so, 
.  the  inspector  would  note  this  on  the 
data  card  and  request  that  the  sample  be 
examined  to  determine  its  validity. 

Other  previous  commenters  expressed 
concern  that,  if  special  dust  control 
measures  are  in  effect  during  sampling, 
a  single,  full-shift  measurement  may  fail 
to  represent  atmospheric  conditions 
during  shifts  when  samples  are  not 
collected.  The  Secretaries  believe  that 
this  concern  is  beyond  the  scope  of  this 
new  proposal,  which,  as  described  in 
the  discussion  of  measurement 
objective,  deals  solely  with  the  acciu'acy 
of  a  measurement  in  representing 
atmospheric  conditions  on  the  shift 
being  sampled.  One  previous 
commenter  recommended  that  MSHA, 
NIOSH,  or  the  Bureau  of  Mines  (now  a 
part  of  NIOSH)  should  evaluate  the  need 


for  standardizing  the  MSHA  respirable 
dust  sampling  procediu'es.  In  fact,  the 
procedures  for  respirable  dust  sampling 
have  already  been  standardized  under 
the  revised  1980  MSHA  regulations 
codified  at  30  CFR  parts  70,  71  and  90. 

As  previously  mentioned,  as  part  of 
the  ISStP  discussion,  MSHA  inspectors 
are  also  using  unexposed  control  filters 
to  eliminate  any  bias  that  may  be 
associated  with  day-to-day  changes  in 
laboratory  conditions  or  introduced 
during  storage  and  handling  of  the  filter 
capsules.  A  control  filter  is  an 
unexposed  filter  that  was  pre-weighed 
on  the  same  day  as  the  filter  used  for 
sampling.  This  control  filter  is  used  to 
adjust  the  weight  gain  obtained  on  each 
exposed  filter.  Any  change  in  weight  of 
the  control  filter  is  subtracted  from  the 
change  in  weight  of  each  exposed  filter. 
MSHA  began  using  control  filters  on 
May  7,  1998,  with  the  implementation 
of  the  ISSEP,  and  has  continued  this 
practice,  even  after  reverting  back  to 
basing  noncompliance  determinations 
on  an  average  of  multiple  samples 
following  the  ruling  of  the  11th  Circuit 
Court  of  Appeals  discussed  earlier.  The 
control  filter,  which  is  carried  by  the 
inspector  in  a  shirt  or  coverall  pocket 
during  the  sampling  inspection,  is 
plugged  to  prevent  exposiue  to  the  mine 
environment.  The  experience  gained 
from  the  use  of  control  filters  imder 
ISSEP  is  discussed  in  section  V.D. 

Also,  once  NIOSH  approves  the 
modified  design  mentioned  earlier, 
MSHA  inspectors  would  use  only  filters 
incorporating  a  stainless  steel  support 
wheel.  These  filters,  according  to  MSHA 
studies,  demonstrated  better  weighing 
stability  as  compared  to  filters 
employing  Tyvek*  material  for  the 
support  pad. 

3.  Sample  Processing 

Sample  processing  consists  of 
weighing  the  exposed  and  control 
(unexposed)  filters,  recording  the  weight 
changes,  and  examining  certain  samples 
in  order  to  verif>'  their  validity.  Sample 
processing  also  includes  electronic 
transmission  of  the  results  to  MSHA's 
MIS  center  where  dust  concentrations 
are  computed.  The  results  are  then 
transmitted  to  MSHA  enforcement 
personnel  and  to  mine  operators. 

(a)  Weighing  and  Recording  Procedures 

The  procedures  and  analytical 
equipment,  as  well  as  the  facility  used 
by  MSHA  to  process  respirable  coal 
mine  dust  samples  have  been 
continuously  improved  since  1970  to 
maintain  a  state-of-the-art  laboratory. 
From  1970  to  1984,  samples  were 
manually  weighed  using  semimicro 
balances.  This  process  was  automated  in 


1994  with  the  installation  of  a  state-of- 
the-art  robotic  system  and  electronic 
balances,  which  increased  the  precision 
of  sample-weight  determinations. 
Weighing  precision  was  further 
improved  in  1994,  when  both  the 
robotic  system  and  balances  were 
upgraded.  Also,  beginning  in  early  1998. 
all  respirable  coal  mine  dust  samples 
were  being  processed  in  a  new, 
specially  designed  clean  room  facility 
that  maintains  the  temperature  and 
humidity  of  the  environment  at  72  ±2°F 
and  50  ±5%,  respectively.  Using  a 
modified  HEPA  filtration  system,  the 
environment  is  maintained  at  a  clean 
room  classification  of  1000  (near 
optimum  for  clean  room  cleanliness). 

The  full  benefit  of  the  1994 
improvements  of  the  weighing  system 
for  inspector  samples  was,  however,  not 
attained  until  mid-1995,  when  MSHA 
implemented  two  modifications  to  its 
procedures  for  processing  inspector 
samples.  One  modification  involved 
pre-  and  post-weighing  filter  capsules  to 
the  nearest  microgram  (0.001  mg)  within 
MSHA's  laboratory.  Prior  to  mid-1995, 
filters  had  been  weighed  in  the 
manufacturer's  (Mine  Safety  and 
Appliances  Co.)  laboratory  before 
sampling,  and  then  in  MSHA's 
laboratory  after  sampling.  MSHA  is 
currently  pre-weighing  all  such  filters  in 
its  own  laboratory.  To  maintain  the 
integrity  of  the  weighing  process,  eight 
percent  of  all  filters  are  systematically 
weighed  a  second  time.  If  a  significant 
deviation  is  found,  the  balance  is 
recalibrated  and  all  filters  with 
questionable  weights  are  reweighed. 

The  other  modification  was  to 
discontinue  the  practice  of  truncating 
(to  0.1  mg)  the  recorded  weights  used  in 
calculating  dust  concentrations  This 
means  that  MSHA  is  now  using  all 
significant  digits  associated  with  the 
weighing  capability  of  the  balance 
(0.001  mg)  when  processing  inspector 
samples.  These  modifications  improved 
the  overall  accuracy  of  the  measurement 
process. 

To  eliminate  the  potential  for  any  bias 
that  may  be  associated  with  day-to-day 
changes  in  laboratory  conditions  or 
introduced  diuing  storage  and  handling 
of  the  filters,  MSHA  is  also  using 
control  filters  in  its  enforcement 
program.  Any  change  in  the  weight  of 
the  control  filter  is  subtracted  from  the 
measured  change  in  weight  of  the 
exposed  filter."" 

Since  MSHA  began  pre-  and  post- 
weighing  filters  to  the  nearest  ng,  coal 


1^  If  a  control  filter  either  shows  a  weight  gain 
greater  than  100  micrograms  (^g)  or  a  weight  loss 
greater  than  30  jig.  the  control  filter  is  \oided  and 
the  concentration  measuremeat(s)  are  not  used  for 
enforcement  purposes. 
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mine  operators  have  asked  to  use  filters 
pre-weighed  to  a  ng  to  collect  optional 
samples  that  they  submit  to  MSHA  for 
quartz  analysis.  The  use  of  these  pre- 
weighed  filters  would  eliminate  the 
need  to  sample  multiple  shifts  in  order 
to  obtain  sufficient  dust  mass  on  the 
collection  filter  for  quartz  analysis. 
Currently,  filters  used  by  coal  mine 
operators  to  sample  in  accordance  with 
30  CFR  parts  70.  71.  and  90  are  pre- 
weighed  by  the  filter  manufacturer, 
Mine  Safety  Appliances  Co.,  to  the 
nearest  10  ng.  Therefore,  only  samples 
taken  with  filters  preweighed  to  the 
nearest  10  ng,  with  a  net  weight  gain  of 
at  least  450  ^ig,  contain  sufficient  dust 
mass  to  permit  the  percentage  of  quartz 
to  be  determined. 

In  1996,  Mine  Safety  Appliances 
Company  upgraded  their  equipment 
used  to  pre-weigh  filter  capsules  and 
now  uses  the  same  balance  as  MSHA's 
Coal  Dust  Processing  Laboratory, 
thereby  permitting  weight 
determinations  to  be  made  to  the  nearest 

The  requirement  that  inspector 
samples  be  pre-  and  post-weighed  in  the 
same  laboratory  was  developed  prior  to 
adopting  control  filters  and  was  based 
on  the  assumption  that  no  control  filters 
were  being  used.  Since  use  of  the 
control  filters  adjusts  for  differences  that 
may  exist  in  laboratory  conditions  on 
the  days  of  pre-  and  post-weighing,  it  is 
no  longer  necessary  to  pre-  and  post- 
weigh  the  filters  in  the  same  laboratory. 

To  determine  the  viability  of  using 
exposed  filters  pre-weighed  by  Mine 
Safety  Appliances  Co.  and  post-weighed 
by  MSHA  in  establishing  the  percentage 
of  quartz,  the  Agency  conducted  a  study 
to  quantify  weighing  variability  between 
the  Mine  Safety  Appliances  Co.  and 
MSHA  laboratories  (Parobeck.  et  al., 
1997).  Based  on  this  study,  the  overall 
imprecision  of  an  interlaboratory 
weight-gain  measurement  was  estimated 
to  be  11.5  for  capsules  with  a  stainless 
steel  fiher  support  pad.  This  estimate 
closely  matches  the  11.6  result  reported 
for  capsules  with  stainless  steel  support 
pads  in  a  more  recent  study  (Kogut,  et 
al.,  1999).  In  this  more  recent  study, 
unexposed  capsules  were  pre-weighed 
by  MSHA,  assembled  into  cassettes  by 
Mine  Safety  Appliances  Co.,  sent  out  to 
the  field  and  carried  during  an 
inspection,  and  then  post-weighed  by 
MSHA." 

Using  the  higher  of  these  two 
estimates,  NIOSH  has  reassessed  the 
accuracy  of  MSHA's  improved  sampling 
and  emaJytical  method,  which 
incorporates  a  control  filter  adjustment 
and  employs  filter  capsules  with  a 
stainless  steel  support  pad.  NIOSH  has 
concluded  that  the  control  filter 


adjustment  will  correct  for  any  potential 
biases  due  to  differences  in  laboratory 
conditions,  so  that  it  is  no  longer 
necessary  to  pre-  and  post-weigh  filter 
capsules  in  the  same  laboratory 
(Grayson,  1999b).  Therefore,  in 
accordance  with  NIOSH,  MSHA  is 
proposing  to  change  the  existing 
processing  procedures  for  inspector 
samples  from  pre-  and  post-weighing  in 
the  same  laboratory  {with  adjustment  by 
a  control  filter)  to  pre-  and  post- 
weighing  of  samples  to  the  nearest  n  in 
different  laboratories  (with  continued 
adjustment  by  a  control  filter).  The 
Agencies  would  welcome  conunents  on 
this  proposed  change. 

To  insure  the  precision  and  accuracy 
of  the  pre-weight  of  filters  used  by 
inspectors,  MSHA  plans  to  institute  a 
program  to  monitor  the  daily  production 
of  filters  weighed  to  the  nearest  ng  by 
the  manufacturer.  The  program  will 
conform  to  MIL-STD-105D,  which 
defines  the  criteria  cxurently  used  to 
monitor  the  quality  of  pre-weighed 
filters  used  in  MSHA's  operator 
sampling  program. 

(b)  Sample  Validity  Checks 

All  respirable  dust  samples  collected 
and  submitted  as  required  by  30  CFR 
parts  70,  71,  and  90  are  considered  valid 
unless  the  dust  deposition  pattern  on 
the  collection  filter  appears  to  be 
abnormal  or  other  special  circumstances 
are  noted  that  would  cause  MSHA  to 
examine  the  sample  further.  Several 
previous  commenters  expressed  concern 
about  the  potential  contamination  of 
samples  with  "oversized  particles." 
Such  contamination,  according  to  one 
commenter,  can  result  in  aberrational 
weight  gains.  These  commenters  noted 
that  current  procedures  do  not 
systematically  ensure  that  samples 
collected  by  MSHA  contain  no 
oversized  particles.  It  was 
recommended  that  MSHA  analyze,  for 
the  presence  of  oversized  particles,  any 
dust  sample  that  exceeds  the  applicable 
dust  standard.  Also  suggested  for  such 
an  analysis  was  any  sample  with  a 
weight  gain  significantly  different  from 
other  samples  taken  in  the  same  area. 

Standard  laboratory  procedures, 
involving  visual,  and  microscopic 
examination  as  necessary,  are  used  to 
verify  the  validity  of  samples.  Samples 
with  a  weight  gain  of  1.4  milligrams  (ng) 
or  more  are  examined  visually  for 
abnormalities  such  as  the  presence  of 
large  dust  particles  (which  can  occur 
from  agglomeration  of  smaller  particles), 
abnormal  discoloration,  abnormal  dust 
deposition  pattern  on  the  filter,  or  any 
apparent  contamination  by  materials 
other  than  respirable  coal  mine  dust. 
Also  examined  are  samples  weighing 


0.1  mg  or  less  for  insufficient  dust 
particle  count.  Similar  checks  are  also 
performed  in  direct  response  to  specific 
inspector  or  operator  concerns  noted  on 
the  dust  data  card  to  which  each  sample 
is  attached. 

The  previous  commenters'  concerns 
about  the  contamination  of  samples 
with  oversized  particles  are  based  on 
the  assumption  that  all  oversized 
particles,  defined  as  dust  particles 
greater  than  10  micrometers  (^m)  in 
size,  are  not  respirable  and  therefore 
should  be  totally  excluded  from  any 
sample  taken  with  an  approved  sampler 
unit.  However,  it  has  long  been  known 
that  some  particles  greater  than  10  ^  can 
be  inhaled,  and  that  some  of  these 
particles  can  reach  the  alveoli  of  the 
lungs  (Lippman  and  Albert,  1969). 
According  to  the  British  National  Coal 
Board,  "particles  as  large  as  20  microns 
(i.e.  micrometers)  mean  diameter  may 
be  deposited,  although  most  "lung  dust" 
lies  in  the  range  below  10  microns 
diameter"  (Goddard,  etal.,  1973). 
Furthermore,  it  is  known  that,  due  to 
the  irregular  shapes  of  dust  particles, 
the  respirable  dust  collected  by  the  MRE 
instrument  (the  dust  sampler  used  by 
the  British  Medical  Research 
Establishment  in  the  epidemiological 
studies  on  which  the  U.S.  coal  dust 
standard  was  based)  may  include  some 
dust  particles  as  large  as  20  micrometers 
(Goddard,  et  al.,  1973).  Moreover, 
MSHA  studies  have  showm  that  nearly 
all  samples  taken  with  approved 
sampler  units,  even  when  operated  in 
the  prescribed  manner,  contain  some 
oversized  particles  (Tomb,  August  31, 
1981).  Since  section  202(e)  of  the  Mine 
Act  (30  U.S.C.  842(e))  defines 
concentration  of  respirable  dust  to  be 
that  measured  by  an  approved  sampler 
unit,  and  because  the  approved  sampler 
unit  will  collect  some  oversized 
particles,  the  Secretaries  do  not  consider 
a  sample  to  be  "contaminated"  because 
it  contains  some  oversized  particles. 

The  Secretaries  recognize  that  there 
are  occasions  when  oversized  particles 
can  properly  be  considered  a 
contaminant.  For  example,  an  excessive 
number  of  such  particles  could  enter  the 
filter  capsule  if  the  sampling  head 
assembly  is  accidentally  or  deliberately 
turned  upside  down  or  "dumped" 
(possibly  causing  some  of  the  contents 
of  the  cyclone  grit  pot  to  be  deposited 
on  the  collection  filter),  if  the  pump 
malfunctions^  or  if  the  entire  sampler 
unit  is  dropped.  When  MSHA  has 
reason  to  believe  that  such 
contamination  has  occurred,  the  suspect 
sample  is  examined  to  verify  its 
validity. 

Contrary  to  the  assertions  of  some 
previous  commenters,  checking  for 
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oversized  particles  is  not  standard 
industrial  hygiene  practice. 
Nevertheless,  MSHA  checks  any  dust 
sample  suspected  of  containing  an 
excessive  number  of  oversized  particles. 
MSHA's  laboratory  procedures  require 
any  sample  exhibiting  an  excessive 
weight  gain  (over  6  mg)  or  showring 
evidence  of  being  "dumped"  to  be 
examined  for  the  presence  of  an 
excessive  number  of  oversized  particles 
(MSHA  Method  P-4,  August  1989). 
Samples  identified  by  an  inspector  or 
mine  operator  as  possibly  contaminated 
are  also  examined.  If  this  examination 
indicates  that  the  sample  contains  an 
excessive  number  of  oversized  particles 
according  to  MSHA's  established 
criteria,  then  that  sample  is  considered 
to  be  invalid,  is  voided  and  not  used.  In 
fiscal  year  1998,  only  one  sample  of  the 
37,042  inspector  samples  processed  was 
found  to  contain  an  excessive  number  of 
oversize  particles  and  thus  was  not 
used. 

While  rough  handling  of  the  sampler 
unit  or  an  accidental  mishap  could 
conceivably  cause  a  sample  with  a 
weight  gain  less  than  6  mg  to  become 
contaminated,  as  claimed  by  some 
previous  commenters,  studies  show  that 
short-term  accidental  inclinations  of  the 
cyclone  will  not  affect  respirable  mass 
measurements  made  with  currently 
approved  sampler  units  (Treaftis  and 
Tomb,  1974).  Sampler  units  currently 
used  are  built  to  withstand  the  rigors  of 
the  mine  environment,  and  are  therefore 


less  susceptible  to  contamination  than 
suggested  by  some  previous 
commenters.  In  any  event,  the 
Secretaries  believe  that  the  validity 
checks  currently  in  place,  as  discussed 
above,  would  detect  such  samples. 

D.  Measurement  Uncertainty  and  Dust 
Concentration  Variability 

Overall  variability  in  measurements 
collected  on  different  shifts  and 
sampling  locations  comes  from  two 
sources:  (1)  Enviroiunental  variability  in 
the  true  dust  concentration  and  (2) 
errors  in  measuring  the  dust 
concentration  in  a  specific  environment. 
The  major  portion  of  overall 
measurement  variability  reflects  real 
variability  in  dust  concentration  on 
different  shifts  or  at  different  sampling 
locations  (Nicas,  et  al.,  1991). i« 

Variability  in  the  dust  concentration 
is  under  the  control  of  the  mine  operator 
and  does  not  depend  on  the  degree  to 
which  the  dust  concentration  can  be 
accurately  measured.  Measurement 
uncertainty,  on  the  other  hand,  stems 
from  the  differing  measurement  results 
that  could  arise,  at  a  given  sampling 
location  on  a  given  shift,  because  of 
potential  sampling  and  analytical  errors. 
Therefore,  unlike  variability  in  dust 
concentration,  measurement  uncertainty 
depends  directly  on  the  accuracy  of  the 
measurement  system.  Measurement 
errors  generally  contribute  only  a  small 
portion  of  the  overall  variability 
observed  in  datasets  consisting  of  dust 
concentration  measurements. 


Numerous  previous  commenters 
identified  sources  of  measurement 
xmcertainty  and  dust  concentration 
variability  that  they  believed  should  be 
considered  when  determining  whether 
or  not  a  measurement  accurately 
represents  such  atmospheric  conditions. 
Because  the  measurement  objective  is  to 
accurately  represent  the  average  dust 
concentration  at  the  sampling  location 
over  a  single  shift,  it  does  not  take  into 
consideration  dust  concentration 
variability  between  shifts  or  locations. 
Sources  of  dust  concentration  variability 
would  not  be  considered  by  the 
Secretaries  in  determining  whether  a 
measurement  is  accurate.  Consequently, 
the  Secretaries  have  concluded  that  the 
only  sources  of  variability  relevant  to 
establishing  accuracy  of  a  single,  full- 
shift  measurement  for  purposes  of 
section  202(f)  of  the  Mine  Act  (30  U.S.C. 
842(f))  would  be  those  related  to 
sampling  and  analytical  error. 

1.  Sources  of  measurement  uncertainty 

Filter  capsules  are  weighed  prior  to 
sampling.  After  a  single,  full-shift 
sample  is  collected,  the  filter  capside  is 
weighed  a  second  time,  and  the  weight 
gain  (g)  is  obtained  by  subtracting  the 
pre-exposure  weight  from  the  post- 
exposure weight,  which  will  then  be 
adjusted  for  the  weight  gain  or  loss 
observed  in  the  control  filter  capsiUe.  A 
measurement  (x)  of  the  atmospheric 
condition  sampled  is  then  calculated  by 
Equation  1: 


X  = 


1.38  g 


(1) 


where: 

X  is  the  single,  full-shift  dust 

concentration  measurement  (mg/ 

m3); 
1.38  is  a  constant  MRE-equivalent 

conversion  factor;  g  is  the  observed 

weight  gain  (mg)  after  adjustment 

for  the  control  filter  capsule;  and 
v  is  the  estimated  total  volume  of  air 

pumped  through  the  filter  during  a 

typical  full  shift. 
The  Secretaries  recognize  that  random 
variability,  inherent  in  any 
measurement  process,  may  cause  xto 
deviate  either  above  or  below  the  true 
dust  concentration.  The  difference 
between  x  and  the  true  dust 
concentration  is  the  measurement  error, 
which  may  be  either  positive  or 
negative.  Measurement  uncertainty 
arises  from  a  combination  of  potential 


errors  in  the  process  of  collecting  a 
sample  and  potential  errors  in  the 
process  of  analyzing  the  sample.  These 
potential  errors  introduce  a  degree  of 
uncertainty  when  x  is  used  to  represent 
the  true  dust  concentration. 

The  statistical  measure  used  by  the 
Secretaries  to  quantify  uncertainty  in  a 
single,  full-shift  measurement  is  the 
total  sampling  and  analytical  coefficient 
of  variation,  or  CV,oui-  The  CV,otai 
quantifies  the  magnitude  of  probable 
sampling  and  analytical  errors  and  is 
expressed  as  either  a  fraction  (e.g.,  0.05) 
or  as  a  percent  [e.g. ,  5  percent)  of  the 
true  concentration.  For  example,  if  a 
single,  full-shift  measurement  (x)  is 
collected  in  a  mine  atmosphere  with 
true  dust  concentration  equal  to  1.5  mg/ 
m^,  and  the  standard  deviation  of 
potential  sampling  and  analytical  errors 


associated  with  x  is  equal  to  0.075  mg/ 
m^,  the  uncertainty  associated  with  x 
would  be  expressed  by  the  ratio  of  the 
standard  deviation  to  the  true  dust 
concentration:  CV.ooi  =  0.075/1.5  =  0.05, 
or  5  percent. 

Based  on  a  review  of  the  scientific 
literature,  the  Secretaries  in  their  March 
12,  1996  notice  concerning  the  NIOSH 
Accuracy  Criterion  identified  three 
sources  of  uncertainty  in  a  single,  full- 
shift  measurement,  which  together  make 
up  CV.oui: 

(a)  CV weight — variability  attributable  to 
weighing  errors  or  handling  associated 
with  exposed  and  control  filter 
capsules.  This  covers  any  variability  in 
the  process  of  weighing  the  exposed  or 
control  filter  capsules  prior  to  sampling 
(pre- weighing),  assembling  the  exposed 
and  control  filter  cassettes,  transporting 


">  Although  MSHA  and  NIOSH  accept  the  finding 
presented  by  Nicas,  et  al.  (1991)  that  environmental 


variability  generally  exceeds  analytical  variability, 
the  Agencies  do  not  accept  the  authors'  conclusions 


with  regard  to  how  this  finding  should  affect 
enforcement  policy. 
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the  filter  cassettes  to  and  from  the  mine, 
and  weighing  the  exposed  and  control 
filter  capsules  after  sampling  (post- 
weighing). 

(b)  CVpump — variability  in  the  total 
volume  of  air  pumped  through  the  filter 
capsule.  This  covers  variability 
associated  with  calibration  of  the  pump 
rotameter,  '^  variability  in  adjustment  of 
the  flow  rate  at  the  beginning  of  the 


shift,  and  variation  in  the  flow  rate 
during  sampling.  It  should  be  noted  that 
variation  in  flow  rate  during  sampling 
was  identified  as  a  separate  component 
of  variability  in  MSHA's  February  18, 
1994,  notice.  Here,  it  is  included  within 

rv 

^-»  '  pump* 

(c)  CV.,an,picr — Variability  in  the 
fraction  of  dust  trapped  on  the  filter. 
This  is  attributable  to  physical 


differences  among  cyclones.  This 
component  was  introduced  in  the 
material  submitted  into  the  record  in 
September  1994. 

These  three  components  of 
measurement  uncertainty  can  be 
combined  to  form  an  indirect  estimate 
of  CViotai  by  means  of  the  standard 
propagation  of  errors  formula: 


CV, 


lotal 


=Vcy 


weight 


^  ^  pump  ^  ^  »  sampler 


(2) 


These  three  components  are  discussed 
in  greater  detail,  along  with  responses  to 
specific  previous  comments,  in 
Appendix  B. 

2.  Sources  of  Dust  Concentration 
Variability 

Previous  commenters  also  raised 
issues  related  to  sources  of  dust 
concentration  variability.  Some  of  these 
commenters  maintain  that  the 
Secretaries  should  include  in  CV,oui 
additional  components  representing  the 
effects  of  shift-to-shift  variability  and 
variability  related  to  location  (spatial 
variability).  These  comments  reflect  a 
misunderstanding  of  the  measurement 
objective  as  intended  by  the  Mine  Act 
(see  Section  X.A.  of  this  notice). 

Exposure  variability  due  to  job, 
location,  shift,  production  level, 
effectiveness  of  engineering  controls, 
and  work  practices  will  be  different 
from  mine  to  rrtine.  This  type  of 
variability  has  nothing  to  do  with 
measurement  accuracy  and  depends  on 
factors  under  the  control  of  the  mine 
operator.  The  sampler  unit  is  not 
intended  to  account  for  these  factors. 

(a)  Spatial  Variability 

Previous  commenters  stated  that 
CVtoui  should  account  for  spatial 
variability,  or  the  differences  in 
concentration  related  to  location.  The 
Secretaries  agree  that  dust 
concentrations  vary  between  locations 
in  a  coal  mine,  even  within  a  relatively 
small  area.  However,  real  variations  in 
concentration  between  locations,  while 
sometimes  substantial,  do  not  contribute 
to  measurement  error.  As  stated  earlier, 
the  measurement  objective  would  be  to 
accurately  measure  average  atmospheric 
conditions,  or  concentration  of 
respirable  dust,  at  a  sampling  location 
over  a  single  shift. 


(b)  Shift-to-shift  Variability 

Previous  commenters  stated  that 
CVioui  should  take  into  account  the 
differences  or  variations  in  dust 
concentration  that  occur  shift  to  shift. 
Although  the  Secretaries  would  agree 
that  dust  concentrations  vary  from  shift 
to  shift,  the  measurement  objective  is  to 
measure  average  atmospheric  conditions 
on  the  specific  shift  sampled.  This 
result  would  be  consistent  with  the 
Mine  Act,  which  requires  that 
concentrations  of  respirable  mine  dust 
be  maintained  at  or  below  the 
applicable  standard  during  each  shift. 

3.  Other  Factors  Considered 

(a)  Proportion  of  Oversized  Particles 

Previous  commenters  expressed 
concern  that  respirable  dust  cyclones 
are  handled  in  a  rough  maimer  in 
normal  use  and  occasionally  turned 
upside  down.  According  to  one 
commenter,  this  type  of  handling  would 
cause  more  large  particles  to  be 
deposited  on  the  filter  in  the  mine 
environment  than  when  used  in  the 
laboratory.  This  commenter  knew  of  no 
data  that  could  be  used  to  evaluate  the 
error  associated  with  such  occurrences 
and  recommended  that  a  study  be 
commissioned  to  measure  the 
proportion  of  non-respirable  particles 
on  the  filters  after  they  are  weighed  to 
MSHA  standards. 

After  considering  this 
recommendation,  the  Secretaries  would 
conclude  that  the  available  evidence 
shows  that  short-term  inclinations  of  the 
cyclone,  as  might  frequently  occur 
during  sampling,  will  not  affect 
respirable  dust  measurements  made 
with  approved  sampler  units  (Treaftis 
and  Tomb,  1974).  The  weight  of  the 
sampler  head  assembly  makes  it 
extremely  unlikely  that  a  sampler  unit 
could  be  turned  upside  down  in  normal 


use.  Furthermore,  with  a  field  study  of 
the  type  recommended,  variability  in 
the  field  measurements  due  to  normal 
handling  would  be  confounded  with 
variability  due  to  real  differences  in 
atmospheric  conditions.  Therefore,  the 
Secretaries  believe  that  such  a  study 
would  not  be  useful  in  establishing 
variability  in  measm-ements  due  to 
differences  in  handling  of  the  sampler 
unit. 

(b)  Anomalous  Events 

Previous  commenters  asserted  that 
unpredictable,  infrequent  events,  such 
as  a  "face  blowout"  on  a  longwall  (a 
violent  expulsion  of  coal  together  with 
large  quantities  of  coal  dust  emd/or 
methane  gas)  or  high  winds  at  a  surface 
mine,  can  cause  rapid  loading  of  a  filter 
capsule  and  thereby  distort  a 
measurement  to  show  an  excessive  dust 
concentration  based  on  a  single,  full- 
shift  sample  when,  they  argue,  the  dust 
standard  had  not  been  exceeded.  In  fact, 
if  such  an  occurrence  were  to  cause  a 
measurement  above  the  applicable 
standard,  the  dust  standard  would  be 
violated.  No  evidence  was  previously 
presented  to  demonstrate  that  short- 
term  high  exposures  can  overload  a  dust 
sampling  filter  or  cause  the  sampling 
device  to  malfunction.  Nor  was 
evidence  presented  to  demonstrate  that 
miners  are  not  also  exposed  to  the  same 
high  dust  concentrations  as  the  sampler 
unit  when  such  events  occur.  The 
Secretaries  would  conclude  that  such 
events  are  results  of  the  dynamic  and 
ever-changing  mine  environment — an 
environment  to  which  the  miner  is 
exposed.  The  sampler  unit  is  designed 
to  measure  the  atmospheric  condition  at 
a  specific  sampling  location  over  a  full 
shift.  If  such  events  occur,  the  sampler 
unit  will  acciurately  record  the 
atmospheric  condition  to  which  it  is 
exposed. 


"The  rotameter  consists  of  a  weight  or  "float" 
which  is  free  to  move  up  and  down  within  a 
vertical  tapered  tube  which  is  larger  at  the  top  than 
the  bottom.  Air  being  drawn  through  the  filter 
cassette  passes  through  the  rotameter,  suspending 


the  "float"  within  the  tube.  The  pump  is 
"calibrated"  by  drawing  air  through  a  calibration 
device  (usually  what  is  known  as  a  bubble  meter) 
at  the  desired  flow  rate  and  marking  the  position 
of  the  float  on  the  hibe.  The  processes  of  marking 


the  position  on  the  tube  (laboratory  calibration)  and 
adjusting  the  pump  speed  in  the  field  so  that  the 
float  is  positioned  at  the  mark  are  both  subject  to 
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(c)  MRE  Conversion  Factor  Used  in  the 
Dust  Concentration  Calculation 

Several  previous  conunenters 
questioned  the  1.38  MRE-conversion 
factor  used  in  Equation  1 .  This  factor  is 
used  to  convert  a  measurement  obtained 
with  the  type  of  dust  sampler  imit 
currently  approved  for  use  in  coal  mines 
to  an  equivalent  concentration  as 
measured  with  an  MRE  gravimetric  dust 
sampler.  The  term  "MRE  instrument"  is 
defined  in  30  CFR  §  70.2  (i).  The 
conversion  factor  is  necessary  because 
the  coal  mine  dust  standard  was  derived 
from  British  data  collected  with  an  MRE 
instrument,  which  collects  a  larger 
fraction  of  coal  mine  dust  than  does  the 
approved  dust  sampling  unit  (Tomb,  et 
al.  1973).  The  1.38  constant  has  been 
established  by  the  Secretaries  as 
applying  to  the  currently  approved  dust 
sampler  unit  described  in  30  CFR  part 
74. 

Some  previous  commenters 
contended  that  variability  involved  in 
the  data  analysis  used  in  establishing 
the  conversion  factor  should  be  taken 
into  account  in  determining  CV""*'.  This 
suggestion  demonstrates  a 
misunderstanding  of  the  difference 
between  measurement  imprecision  and 
measurement  bias.  The  1.38  factor 
applies  to  every  sampler  unit  currently 
approved  under  part  74.  Since  the  same 
conversion  factor  is  applied  to  every 
measurement,  any  error  in  the  value 
used  would  cause  a  measurement  bias 
but  would  have  no  effect  on 
measurement  imprecision.  Since 
Congress  defined  respirable  dust  in 
section  202(e)  of  the  Mine  Act  (30 
U.S.C.  842(e))  as  whatever  is  collected 
by  a  currently  approved  sampler  unit,  a 
measurement  incorporating  the  1.38 
factor  is  unbiased  by  definition.  Further 
discussion  is  provided  in  Appendix  B 
on  why  use  of  the  1.38  factor  does  not 
introduce  a  bias.  Appendix  B  also 
addresses  comments  relating  to  other 
aspects  of  the  1.38  conversion  factor; 
comments  regarding  the  fact  that 
MSHA's  sampler  unit  does  not  conform 
to  other  definitions  of  respirable  dust; 
and  questions  concerning  the  effect  of 
static  charge  on  sampler  unit 
performance. 

(d)  Reduced  Dust  Standards 

One  commenter  pointed  out  that  in 
estimating  CVtotai.  MSHA  and  NIOSH 
did  not  take  into  account  any  potential 
errors  associated  with  silica  analysis. 
The  commenter  argued  that  since  silica 
analvsis  is  used  to  establish  reduced 
dust'standards,  MSHA  and  NIOSH  had 
failed  to  demonstrate  "*  *  *  acciuacy 
for  all  samples  across  the  range  of 
possible  reduced  dust  standards."  ' 


This  commenter  confuses  the 
accuracy  of  a  respirable  dust 
concentration  measurement  with  the 
accuracy  of  the  procedure  used  to 
establish  a  reduced  dust  standard. 
MSHA  has  a  separate  program  in  which 
silica  analysis  is  used  to  set  the 
applicable  respirable  coal  mine  dust 
standard,  in  accordance  with  section 
205  of  the  Mine  Act  (30  U.S.C.  845), 
when  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz.  As 
shown  by  Equation  1 ,  no  silica  analysis 
is  used  in  a  single,  full-shift 
measurement  of  the  respirable  dust 
concentration.  Therefore,  the  Secretaries 
would  not  agree  with  the  comment  that 
CVtoui  should  include  a  component 
representing  potential  errors  in  silica 
analysis. 

(e)  Dusty  Clothing 

Several  previous  commenters  pointed^i 
out  that  local  factors  such  as  dusty 
clothing  could  cause  concentrations  in 
the  immediate  vicinity  of  the  sampler 
unit  to  be  unrepresentative  of  a  larger 
area.  Dust  from  a  miner's  clothing 
nevertheless  represents  a  potential 
hazard  to  the  miner.  No  evidence  was 
previously  presented  to  demonstrate 
that  miners  are  not  also  exposed  to  dust 
originating  from  dusty  clothing. 

E.  Accuracy  of  a  Single,  Full-shift 
Measurement 

1 .  Quantification  of  Measurement 
Uncertainty 

Several  previous  commenters  argued 
that  MSHA  underestimated  CV,o,ai  in  its 
February  18,  1994  proposed  notice  of 
Joint  Finding  and  suggested  alternative 
estimates  ranging  from  16  to  50  percent. 
These  commenters  cited  several 
published  studies  and  submitted  five 
sets  of  data  in  support  of  these  higher 
estimates.  Statistical  analyses  of  the  data 
were  also  submitted. 

MSHA  and  NIOSH  reviewed  all  of  the 
studies  referenced  by  the  previous 
commenters.  The  review  showed  that  all 
of  the  estimates  of  measurement 
variability  were  from  studies  carried  out 
prior  to  improvements  mandated  by  the 
1980  MSHA  revisions  to  dust  sampling 
regulations,  discussed  earlier  in 
"Validity  of  the  Sampling  Process"  (see 
Section  X.C).  For  example,  the  General 
Accounting  Office  (GAO)  20  and  the 
National  Biueau  of  Standards  (NBS, 
now  the  National  Institute  of  Standards 
and  Technology)  studies  were 
conducted  in  1975.  The  National 
Academy  of  Sciences  report,  which 


^°  Many  of  the  reconunendations  in  the  GAO 
report  were  later  adopted  and  implemented  bv 
MSHA. 


analyzed  the  same  data  as  the  NBS  and 
GAO  reports,  was  issued  in  1980.  The 
review  further  showed  that  the 
measurement  variability  quantified  in 
these  studies  included  effects  of  spatial 
variability — a  component  of  variability 
the  Secretaries  deliberately  exclude 
when  determining  the  accuracy  of  a 
sampling  and  analytical  method  as 
discussed  in  section  X.D.2.(a). 
Additionally,  since  past  studies 
frequently  relied  on  combining 
estimates  of  variability  components 
obtained  from  different  bodies  of  data, 
some  of  them  also  suffered  from 
methodological  problems  related  to 
combining  individual  soiuces  of 
uncertainty.  For  example,  in  1984,  a 
NIOSH  study  identified  several 
conceptual  errors  in  earlier  studies  that 
had  led  to  double-or  even  triple- 
counting  of  some  variability 
components  (Bowman,  et  al.,  1984). 
Although  all  the  data  and  analyses 
submitted  by  previous  conunenters 
included  effects  of  spatial  variability, 
one  of  these  data  sets,  consisting  of 
paired  sample  results,  contained 
sufficient  information  to  indicate  that 
weighing  imprecision  was  less  than 
what  MSHA  had  assumed  in  its 
February  18,  1994  notice.  However, 
without  an  independent  estimate  of 
spatial  variability  applicable  to  these 
samples,  it  is  not  mathematically 
possible  to  utilize  this  data  set  to 
estimate  variability  attributable  to  the 
sampler  unit  or  the  voliune  of  air 
sampled.  A  second  data  set  consisted 
only  of  differences  in  dust  concentration 
betweed" paired  samples,  making  it 
impossible  to  use  it  even  for  evaluating 
weighing  imprecision.  The  remaining 
three  data  sets  included  effects  of  shift- 
to-shift  variability,  which,  like  spatial 
variability,  would  not  be  relevant  to  the 
measurement  objective.  Therefore,  none 
of  these  data  could  be  used  to  estimate 
overall  measiu^ment  imprecision. 
Further  details  are  provided  in 
Appendix  C. 

One  of  the  previous  commenters 
particularly  questioned  the  value  MSHA 
used  in  its  February  18,  1994  proposed 
notice  of  Joint  Finding  to  represent 
variability  in  initially  setting  the  pump 
flow  rate.  In  response  to  this 
commenter's  suggestion,  MSHA 
conducted  a  study  to  verify  the 
magnitude  of  this  variability 
component.  This  study  simulated  flow 
rate  adjustment  under  realistic  operating 
conditions  by  including  a  number  of 
persons  checking  and  adjusting  initial 
flow  rate  under  various  working 
situations  (Tomb,  September  1, 1994). 
Results  showed  the  coefficient  of 
variation  associated  with  the  initial  flow 
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rate  adjustment  to  be  3  ±  0.5  percent, 
which  is  less  than  the  5-percent  value 
used  by  MSHA  in  the  February  1 994 
notice.  In  addition,  based  on  a  review  of 
published  results,  the  Secretaries  would 
conclude  that  the  component  of 
uncertainty  associated  with  the 
combined  effects  of  variability  in  flow 
rate  during  sampling  and  potential 
errors  in  calibration  is  actually  less  than 
3  percent.  As  explained  in  Appendix  B, 
these  two  sources  of  uncertainty  can  be 
combined  to  estimate  CVpump-  After 
reviewing  the  available  data  and  the 
comments  submitted,  the  Secretaries 
would  conclude  that  the  best  estimate  of 
CVpump  is  4.2  percent.  Additional  details 
regarding  CVpump.  along  with  the 
Secretaries"  responses  to  comments,  are 
presented  in  Appendix  B. 

Intersampler  variability,  represented 
by  CV^mpier.  accounts  for  imcertainty 
due  to  physical  differences  from 
sampler  to  sampler.  Most  of  the 
previous  commenters  ignored  this 
source  of  uncertainty.  As  explained  in 
Appendix  B,  the  Secretaries  would 
adopt  a  5-percent  estimate  of  CVsampier- 

To  address  previous  commenters' 
concerns  that  the  Agencies  had 
underestimated  CV,oui,  MSHA 
conducted  a  field  study  to  directly 
estimate  the  overall  measurement 
precision  attainable  when  dust  samples 
are  collected  with  currenUy  approved 
sampler  imits  and  analyzed  using  state- 
of-the-art  analytical  techniques.  The 
study  involved  simultaneous  field 
measurements  of  the  same  coal  mine 
dust  cloud  using  sampling  pumps 
incorporating  constant  flow  technology. 
Using  a  specially  designed  portable  dust 
chamber,  22  tests  were  conducted  at 
various  locations  in  an  underground 
coal  mine.  Each  test  consisted  of 
collecting  16  dust  samples 
simidtaneously  and  at  the  same 
location.  No  adjustments  in  the  flow 
rate  were  made  beyond  what  would 
routinely  have  been  done  by  an  MSHA 
inspector. 

Prior  to  the  field  study,  two 
modifications  to  MSHA's  sampling  and 
analytical  method  had  been  considered 
by  MSHA  and  NIOSH:  (1)  Measuring 
both  the  pre-and  post-exposure  weights 
to  the  nearest  microgram  (jig)  on  a 
balance  calibrated  using  the  estabUshed 
procedure  within  MSHA's  Respirable 
Dust  Processing  Laboratory;  and  (2) 
discontinuing  the  practice  of  truncating 
the  recorded  weights  used  in  calculating 
the  dust  concentration.  These 
modifications  were  incorporated  into 
the  design  of  the  field  study. 

One  previous  commenter 
characterized  the  field  study  as  being 
"woefully  incomplete"  because  it  was 
conducted  "in  a  tightly  controlled 


environment  *   *   *  not  subject  to 
normal  environmental  variation."  While 
it  is  true  that  the  samples  within  each 
test  were  not  subject  to  normal 
environmental  variability,  this  was 
because  the  experiment  was  deliberately 
designed  to  avoid  confusing  spatial 
variability  in  dust  concentration  with 
measurement  error.  However,  pumps 
were  handled  and  flow  rates  were 
checked  in  the  same  manner  as  during 
routine  sampling.  Furthermore,  the 
sampler  units  were  disassembled  and 
reassembled  in  the  normal  manner  to 
remove  and  replace  dust  cassettes. 

Previous  commenters  also  questioned 
the  value  that  MSHA  used  in  the 
February  1994  proposed  notice  of  Joint 
Finding  to  represent  uncertainty  due  to 
potential  weighing  errors.  In  September 
1994,  MSHA  submitted  into  the  record 
an  analysis  based  on  replicated 
weighings  for  300  unexposed  filter 
capsules,  each  of  which  was  weighed 
once  by  the  cassette  manufacturer  and 
twice  in  MSHA's  laboratory  (Kogut,  May 
12,  1994).  An  estimate  of  weighing 
imprecision  derived  from  this  analysis 
was  used  by  NIOSH  in  its  September  20, 
1995  assessment  of  MSHA's  sampling 
and  analytical  procedure  (discussed  in 
more  detail  later  in  section  X.E.) 

In  the  March  12,  1996  notice 
concerning  the  NIOSH  Accuracy 
Criterion,  MSHA  described  the  results 
of  an  investigation  into  repeated 
weighings  of  the  same  capsules  made 
over  a  218-day  period  using  MSHA's 
automatic  weighing  system.  It  was  noted 
that  after  approximately  30  days,  filter 
capsules  left  exposed  and  unprotected 
gained  a  small  amount  of  weight — an 
average  of  0.8  ng  (micrograms)  per  day. 
Neither  NIOSH  nor  MSHA  considered 
this  a  problem,  since  all  dust  samples 
are  analyzed  within  24  hours  of  receipt 
and  are  not  left  exposed  and 
unprotected.  However,  more  recent  data 
collected  to  quantify  weighing 
variability  between  the  Mine  Safety 
Appliances  Co.  and  MSHA  laboratories 
showed  that  filter  capsules  tend  to  gain 
a  small  amount  of  weight  even  when 
stored  in  plastic  cassettes  (Parobeck,  et 
al,  1997).  To  check  this  result,  75 
unexposed  filter  cassettes  that  had  been 
distributed  to  MSHA's  district  offices 
were  recalled  and  the  filter  capsules 
were  reweighed.  On  average,  the  weight 
gain  was  about  40  |ig  over  a  time  period 
of  roughly  150  days.  Statistical  analyses 
of  these  data  performed  by  MSHA  and 
NIOSH  confirmed  the  previous  result 
(Parobeck,  e^  al,  1997;  Wagner,  May  28, 
1997).  While  the  cause  has  not  been 
established,  it  is  hypothesized  that  at 
least  some  of  the  observed  weight  gain 
may  be  the  result  of  outgassing  from  the 
plastic  cassette  onto  the  filter  capsule.  If 


uncorrected,  any  systematic  change  in 
weight  not  due  to  coal  mine  dust  would 
introduce  a  bias  in  dust  concentration 
measurements. 

One  commenter  had  previously  stated 
that  the  Secretaries  were  addressing 
only  precision,  thereby  implying  that 
potential  biases  were  being  ignored.  To 
eliminate  the  potential  for  any  bias  due 
to  a  spurious  gain  or  loss  of  filter 
capsule  weight,  MSHA  has  used  control 
filter  capsules  in  its  enforcement 
program  since  April  30,  1998.  Any 
change  in  weight  observed  for  the 
control  filter  capsule  will  be  subtracted 
from  the  measured  change  in  weight  of 
the  exposed  filter  capsule.  Each  control 
filter  capsule  will  be  pre-weighed  with 
the  other  filter  capsules,  will  be  stored 
and  transported  with  the  other  capsules, 
and  will  be  on  the  inspector's  person 
during  the  day  of  sampling.  This  1998 
modification  to  MSHA's  inspector 
sampling  and  analytical  procedure  will 
ensure  an  unbiased  estimate  of  the  true 
weight  gain  (Wagner,  May  28,  1997). 

(a)  Experience  Gained  From  Use  of 
Control  Filters 

As  explained  above  under  the 
headings  of  "Scmiple  Processing"  and 
"Quantification  of  Measurement 
Uncertainty",  evidence  of  relatively 
small  weight  gams  in  unexposed  filter 
capsules  led  MSHA,  in  1998.  to  begin 
using  unexposed  control  filters  to  adjust 
the  weight  gains  measured  for  exposed 
filters.  Under  the  new  system,  respirable 
coal  mine  dust  samples  taken  by  MSHA 
inspectors  are  matched  with  unexposed 
control  filter  capsules.  For  an  inspector 
sample  to  be  valid,  the  matching, 
unexposed  control  filter  capsule  must 
have  been  weighed  on  the  same  two 
days  as  the  exposed  capsule — initially 
before  exposure  and  then,  for  a  second 
time,  afterwards. 

From  April  30.  1998  through 
December  31.  1998,  a  total  of  5.578  such 
control  filter  capsules  were  weighed  for 
the  second  time  in  MSHA's  laboratory 
after  having  been  sent  out  to  the  field. 
Although  MSHA's  new  processing 
-system  was  not  fully  implemented 
before  April  30,  1998,  many  of  these 
control  filter  capsules  which  were 
constructed  with  Tyvek*,  along  with  the 
corresponding  exposed  capsules,  were 
initially  weighed  prior  to  1998.  The 
time  intervals  between  first  and  second 
weighings  ranged  from  32  to  608  days. 
Excluding  six  filter  capsules  that  were 
broken,  misidentified.  improperly 
labeled,  or  contaminated,  weight  gains 
measured  for  the  remaining  5,572 
unexposed  filter  capsules  ranged  from  a 
maximum  of  420  ^ig  down  to  a  negative 
317  |ig  (i.e.,  a  weight  loss  of  317  ng). 
Approximately  50%  of  the  unexposed 
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filter  capsules  showed  a  weight  gain  of 
1 5  |ig  or  more.  The  mean  weight  gain 
measurement  (counting  losses  as 
negative  gains)  was  14.0  jig,  and  the 
standard  deviation  was  24.6  ^ig.  The 
initial  and  second  weight  measurements 
for  each  of  these  control  filter  capsules 
which  were  constructed  with  Tyvek* 
support  pads,  along  with  the 
measurement  dates,  are  being  placed 
into  the  public  record  for  analysis  and 
comment  by  interested  parties. 

As  explained  earlier,  if  an  unexposed 
control  filter  either  shows  a  weight  gain 
greater  than  100  jig  or  a  weight  loss 
greater  than  30  (ig,  then,  instead  of  using 
it  to  make  any  adjustment,  MSHA 
simply  voids  the  corresponding  coal 
mine  respirable  dust  sample.  This 
occurred  in  126  cases,  leaving  5,446 
cases  in  which  the  control  filter  was 
actually  used  to  adjust  a  dust  sample. 
For  these  5,446  control  filters,  the  mean 
weight  gain  measurement  was  14.8  |ig, 
and  the  standard  deviation  was  19.2  |ig. 
Consequently,  weight  gains  observed  in 
exposed  filters  were  reduced  by  about 
15  ng,  on  average,  through  the  end  of 
1998.  This  corresponds  to  an  average 
reduction  in  measured  dust 
concentration  of  about  0.02  mg/m'  for  a 
480-minute  dust  sample.  Individual 
dust  concentration  measurements, 
however,  were  reduced  by  up  to  0.14 
mg/m-^  (corresponding  to  a  100-|ig 
weight  gain  measured  for  the  control 
filter)  or  increased  by  up  to  0.04  mg/m-^ 
(corresponding  to  a  30-|ig  weight  loss  for 
the  control  filter). 

Variability  in  unexposed  filter  weight 
gain  measurements,  as  expressed  by  the 
standard  deviation  of  24.6  \ig,  consists 
of  three  components:  (1)  random 
weighing  errors;  (2)  spurious  but  real 
changes  in  weight,  such  as  might  be  due 
to  contamination  or  outgassing  fi-om  the 
plastic  filter  cassette  onto  the  filter 
capsule;  and  (3)  effects  of  any  changes 
in  laboratory  conditions  between  the 
first  and  second  weighings.  Each  of 
these  three  effects  also  contributes  to 
luicertainty  in  the  amount  of  coal  mine 
dust  accumulated  on  an  exposed  filter. 

MSHA's  purpose  in  using  unexposed 
control  filters  to  adjust  weight  gains 
measured  for  exposed  filters  is  to 
eliminate  the  second  and  third  of  these 
components- as  sources  of  measurement 
uncertainty  for  the  exposed  filters. 
Unfortunately,  the  control  filter 
adjustment  cannot  eliminate  the  first 
component,  comprised  of  random 
weighing  errors.  To  the  contrarj', 
making  the  adjustment  based  on  a  single 
control  filter  doubles  the  number  of 
weighings  required  to  establish  weight 
gain  for  an  exposed  filter.  This  increases 
(by  a  factor  of  \2)  uncertainty  due  to  the 
random  error  potentially  associated 


with  each  weighing.  Therefore,  there  is 
a  tradeoff  in  applying  the  control  filter 
adjustment:  the  adjustment  improves 
accuracy  only  if  it  succeeds  in  reducing 
uncertainty  due  to  changes  in  laboratory* 
conditions  and  spurious  changes  in 
filter  weight  by  an  amount  greater  than 
the  increase  in  uncertainty  resulting 
from  the  additional  weighings  required. 

Estimates  representing  the  first 
component  (i.e.,  the  standard  deviation 
of  random  errors  in  measuring  the 
change  in  weight  of  a  filter  capsule)  are 
presented  in  Appendix  C  and  range 
from  8.2  ^ig  to  11.3  ng  for  Tyvek®- 
supported  filters  under  MSHA's  current 
procedures.  Even  if  the  true  value  were 
so  high  as  11.3  ng,  then  applying  the 
control  filter  adjustment  increased  this 
source  of  uncertainty  to  no  more  than 
II.3V2  =  16.0  ^g.  This  is  stHl 
substantially  less  than  the  24.6  ^g 
standard  deviation  observed  in 
CNTRL_98,  which  includes,  in  addition 
to  random  weighing  errors,  the  effects  of 
variability  in  laboratory  conditions  and 
spurious  but  real  changes  in  filter 
weight  (MSHA.  Data  file:  CNTRL_98, 
1999).  Therefore,  so  long  as  the  control 
filter  adjustment  successfully 
eliminated  these  latter  sources  of 
variability,  its  net  effect  was  to  reduce 
uncertainty  in  the  amount  of  respirable 
coal  mine  dust  deposited  on  an  exposed 
filter. 

Control  filters,  however,  fully 
eliminate  the  effects  of  day-to-day 
variation  in  laboratory  conditions  and 
spurious  changes  in  filter  weight  only  if 
these  effects  are  consistent  for  all  filters 
weighed  on  the  same  days  and  sent  out 
to  the  same  field  location  for  the  same 
length  of  time  between  weighings.  In  the 
absence  of  evidence  to  the  contrary, 
MSHA  and  NIOSH  consider  this  to  be 
a  reasonable  assumpticn  in  the  case  of 
laboratory  effects:  any  systematic 
differences  in  laboratory  conditions 
between  the  dates  of  initial  and  final 
weighing  should  have  essentially  the 
same  effect  on  weights  recorded  for 
unexposed  filter  capsules  as  for  exposed 
filter  capsules. 

The  remaining  component  of 
uncertainty,  resulting  from  spurious  but 
real  weight  changes  such  as  might  be 
caused  by  outgassing  or  contamination, 
is  eliminated  by  the  control  filter 
adjustment  only  to  the  extent  that  such 
effects  are  consistent  for  all  filters  pre- 
weighed  on  the  same  day,  sent  out  to 
the  same  field  location,  and  then  post- 
weighed  on  the  same  day.  MSHA 
checked  this  assumption  for  currently 
approved  filter  capsules — i.e.,  those 
employing  Tyvek®  support  pads — using 
a  body  of  control  filter  data  being  placed 
into  the  public  record  (MSHA,  Data  file: 
NHSCP  99,  1999). 


The  NHSCP_99  dataset  consists  of  108 
"batches"  in  which  several  control  filter 
capsules  were  first  weighed  on  the  same 
day,  taken  to  the  same  mine  site  (but  left 
unexposed),  and  then  all  weighed  again 
on  the  same  day  in  1999.  For  example, 
a  batch  of  six  capsules  may  have  been 
initially  weighed  on  December  19,  1997, 
left  unexposed  during  a  mine  visit  on 
February  23,  1999,  and  then  weighed  for 
the  second  time  on  March  2,  1999.  The 
NHSCP_99  data  set  contains 
information  on  a  total  of  564  filter 
capsules,  divided  into  108  such  batches 
so  that,  on  average,  there  were  about 
five  unexposed  filter  capsules  per  batch. 
The  time  interval  between  initial  and 
final  weighings  averaged  335  days  and 
ranged  from  136  to  694  days.  Closely 
matching  results  from  CNTRL_98,  the 
overall  mean  weight  gain  recorded  for 
these  unexposed  filter  capsules  was 
about  14  ^^g,  and  the  overall  standard 
deviation  was  about  25  ng. 

If  changes  in  weight  are  indeed 
consistent  for  control  filters  subjected  to 
similar  handling  and  aging  effects,  then* 
variability  in  weight  gains  within 
batches  should  not  significantly  exceed 
variability  attributable  to  random 
weighing  errors  alone.  MSHA's 
statistical  analysis  of  NHSCP_99, 
however,  indicated  that  variability  in 
weight  gains  within  batches  was 
significantly  greater  than  what  can  be 
attributed  to  random  weighing  errors 
under  current  processing  procedures 
(Kogut,  et  ai,  1999).  MSHA's  estimate  of 
the  standard  deviation  of  weight  gains 
measured  for  unexposed  filters  within 
batches  was  19.8  ng.  This  suggests  that, 
for  filter  capsules  employing  Tyvek* 
support  pads,  the  effects  on  «veight  gain 
of  handling,  aging,  and/or  environment 
may  not  be  uniform — even  when  the 
filter  capsules  are  treated  similarly. 

MSHA  then  performed  a  field 
experiment  to  determine  if  modifying 
the  filter  capsule  would  reduce 
variability  due  to  spurious  changes  in 
weight  (Kogut,  et  al.  1999).  In  this 
experiment,  300  unexposed  filter 
capsules  employing  the  standard 
Tyvek*  support  pad  were  compared 
with  a  matched  set  of  300  unexposed 
modified  capsules  employing  a  stainless 
steel  support  pad  (MSHA,  Data  file: 
MFSC.xls.  1999).  Ninety-nine  different 
MSHA  inspectors  used  three  of  each 
type  of  filter  capsule  as  controls  during 
coal  mine  dust  inspections  at  100 
different  MMUs  in  100  different  mines. 
All  six  unexposed  capsules  used  in  an 
inspection  were  carried  and  handled  by 
the  inspector  in  the  same  way  as  during 
routine  dust  inspections.  Also  in 
accordance  with  MSHA's  normal 
practice,  all  filter  capsules  in  the  batch 
used  for  an  inspection  were  pre-  and 
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post-weighed  on  the  same  pair  of  days 
at  MSHA's  Respirable  Dust  Weighing 
Laboratory. 

MSHA's  statistical  analysis  of  the 
MFCS  data  indicated  that  substituting  a 
stainless  steel  support  pad  for  the 
Tyvek*  support  pad  currently  in  use,  in 
both  exposed  and  unexposed  filter 
capsules,  could  significantly  improve 
measurement  accuracy.  This 
modification  reduced  the  standard 
deviation  of  weight  gains  measured  for 
unexposed  filters  within  batches  to  11.6 

MSHA  and  NIOSH  would  welcome 
further  statistical  analysis  of  the  datasets 
being  placed  into  the  public  record  with 
this  notice.  The  Agencies  would  also 
welcome  suggestions  on  how  MSHA 
might  further  modify  its  analytical 
procedures  to  reduce  uncertainty  in  the 
amount  of  dust  deposited  on  an 
individual  filter. 

2.  Verification  of  Method  Accuracy 

NIOSH's  first  independent  analysis  of 
MSHA's  sampling  and  analytical 
meUiod  involved  MSHA's  1995  field 
study  data.-'  These  data  incorporated 
certain  improvements  that  NIOSH  had 
proposed  for  MSHA's  sampling  and 
analytical  method.  As  described 
elsewhere  in  this  notice,  these 
improvements  were  later  adopted  for  all 
MSHA  inspector  samples.  From  these 
data,  NIOSH  determined,  with  95- 
percent  confidence,  that  the  true  CV,mai 
for  MSHA's  proposed  sampling  and 
analytical  method  was  less  than  the 
target  maximum  value  of  12.8  percent 
for  dust  concentrations  of  0.2  mg/m^  or 
greater  (Wagner,  1995).  This 
demonstrated  that  MSHA's  sampling 
and  analytical  method  for  collecting  and 
processing  single  full-shift  samples 
would  meet  the  NIOSH  Accuracy 
Criterion  whenever  the  true  dust 
concentration  was  at  least  0.2  mg/m^. 

In  the  same  report  NIOSH  also 
applied  an  indirect  approach  for 
assessing  the  accuracy  of  MSHA's 
sampling  and  analytical  method.  The 
indirect  approach  involved  combining 
separate  estimates  of  weighing 
imprecision,  pump-related  variability, 
and  variability  associated  with  physical 
differences  between  individual  sampler 
units.  This  indirect  approach  also 
indicated  that  MSHA's  sampling  and 
analytical  method  would  meet  the 
NIOSH  Accuracy  Criterion  at 
concentrations  greater  than  or  equal  to 


2'  With  its  field  study,  MSHA  exceeded  the  usual 
requirements  for  determining  the  accuracy  of  a 
sampling  and  analytical  method,  as  described  by 
NIOSH  (Kennedy,  et  al..  1995)  and  the  European 
Community  (European  Standard  No.  EN  482. 1994). 
Both  of  these  require  only  a  laboratory 
determination  of  method  accuracy. 


0.2  mg/m^,  thereby  corroborating  the 
analysis  of  MSHA's  field  data. 

As  discussed  above,  MSHA  later 
obtained  data  suggesting  that  filter 
capsules  containing  Tyvek''  backup 
pads  sometimes  exhibit  spurious 
changes  in  weight.  Although  the 
changes  observed  were  relatively  small, 
compared  to  weight  gains  required  for 
MSHA's  noncompliance 
determinations,  this  led  MSHA  to  begin 
using  unexposed  control  filters  in  its 
enforcement  program.  As  explained  in 
Appendices  A  and  B,  the  use  of  a 
control  filter  adjustment  eliminates 
systematic  errors  due  to  such  effects,  but 
also  affects  the  precision  of  a  single, 
full-shift  measurement.  Consequently, 
NIOSH  reassessed  the  accuracy  of 
MSHA's  sampling  and  analytical 
method,  takiag  into  account  the  effects 
of  using  a  control  filter  capsule  (Wagner, 
May  28,  1997).  After  accounting  for  the 
effects  of  control  filter  capsules  on  both 
bias  and  precision,  NIOSH  concluded, 
based  on  both  its  direct  and  indirect 
approaches,  that  a  single,  full-shift 
measurement  will  meet  the  NIOSH 
Accuracy  Criterion  at  true  dust 
concentrations  greater  than  or  equal  to 
0.3  mg/m*. 

As  part  of  its  ongoing  commitment  to 
improving  the  sampling  and  analytical 
method,  MSHA  recently  compiled  data 
showing  that  weight  stability  of  the 
filter  capsule  would  be  improved  by 
substituting  stainless  steel  support  grids 
for  the  Tyvek*  support  pads  currently 
in  use  (Kogut  ef  al.,  1999).  Therefore, 
NIOSH  again  reassessed  the  accuracy  of 
MSHA's  method,  this  time  taking  into 
account  the  proposal  to  switch  to 
stainless  steel  support  grids  (Grayson, 
1999a;  1999b).  After  accounting  for  the 
effects  of  switching  to  stainless  steel 
support  grids,  and  of  using  unexposed 
control  filters  to  adjust  for  any  potential 
systematic  errors  that  might  remain, 
NIOSH  once  again  concluded  that  a 
single,  full-shift  measurement  will  meet 
the  NIOSH  Accuracy  Criterion  at  true 
dust  concentrations  greater  than  or 
equal  to  0.3  mg/m^. 

One  previous  commenter  stated  that 
the  Secretaries  "have  not  addressed  the 
'accuracy'  of  a  single  sample  collected 
fi'om  an  environment  where  the 
concentration  is  unknown."  The 
purpose  of  any  measurement  process  is 
to  produce  an  estimate  of  an  unknown 
quantity.  The  Secretaries  have 
concluded  that  MSHA's  sampling  and 
analytical  method  for  inspectors  meets 
the  NIOSH  Accuracy  Criterion  for  true 
concentrations  at  or  above  0.3  mg/m^, 
but  it  is  also  possible  to  calculate  the 
range  of  measurements  for  which  the 
Accuracy  Criterion  is  fulfilled.  Since 
CVtoiai  increases  at  the  lower 


concentrations,  all  that  is  necessary  is  to 
determine  the  lowest  measurement  at 
which  the  NIOSH  Accuracy  Criterion  is 
met.  This  is  done  as  follows.  If  the  true 
concentration  exactly  equaled  the 
lowest  concentration  at  which  MSHA's 
sampling  and  analj^ical  method  meets 
the  Accuracy  Criterion  (i.e.,  0.3  mg/m^}, 
then  no  more  than  5%  of  single,  full- 
shift  measiuements  would  be  expected 
to  exceed  0.36  mg/m-^  (Wagner,  May  28, 
1997).  Conversely,  if  a  measurement 
equals  or  exceeds  0.36  mg/m^,  it  can  be 
inferred,  with  at  least  95°/o  confidence, 
that  the  true  dust  concentration  equals 
or  exceeds  0.3  mg/m^  (Wagner,  May  28, 
1997).  Consequently,  the  Secretaries 
conclude  that  MSHA's  improved 
sampling  and  analytical  method 
satisfies  the  NIOSH  Accuracy  Criterion 
whenever  a  single,  full-shift 
measurement  is  at  or  above  0.36  mg/m^. 
The  Secretaries  recognize  that  future 
technological  improvements  in  MSHA's 
sampling  and  analytical  method  may 
reduce  CV,oiai  below  its  current  value. 
Also,  as  additional  data  are 
accumulated,  updated  estimates  of 
CV,.„ji  may  become  available.  However, 
so  long  as  the  method  remains  unbiased 
and  CVioiai  remains  below  12.8  percent, 
at  a  95-percent  confidence  level,  the 
sampling  and  analytical  method  will 
continue  to  meet  the  NIOSH  Accuracy 
Criterion,  and  the  present  finding  will 
continue  to  be  valid. 

XI.  Proposed  New  Kindinq  and 
Proposed  Rescission  of  the  1972  Joint 
Finding 

The  Secretaries  have  concluded  that 
sufficient  data  exist  for  determining  the 
uncertainty  associated  with  a  single, 
full-shift  measurement;  rigorous 
requirements  are  in  place,  as  specified 
by  30  CFR  parts  70,  71,  and  90,  to 
ensure  the  validity  of  a  respirable  coal 
mine  dust  sample;  and  valid  statistical 
techniques  were  used  to  determine  that 
MSHA's  improved  dust  sampling  and 
analytical  method  meets  the  NIOSH 
Accuracy  Criterion.  For  these  reasons 
the  Secretaries  would  find  that  a  single, 
full-shift  measurement  at  or  above  0.36 
mg/m '  will  accurately  represent 
atmospheric  conditions  to  which  a 
, miner  is  exposed  during  such  shift. 
Therefore,  pursuant  to  section  202(f)  (30 
U.S.C.  842(f))  and  in  accordance  with 
section  101  (30  U.S.C.  811)  of  the  Mine 
Act,  the  1972  joint  notice  of  finding 
would  be  rescinded. 

XII.  Feasibility  Issues 

Section  101(a)(6)(A)  of  the  Mine  Act 
(30  U.S.C.  811(a)(6)(A))  requires  the 
Secretary  of  Labor  to  set  standards 
which  most  adequately  assuce,  on  the 
basis  of  the  best  available  evidence,  that 
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no  miner  will  suffer  material 
impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  such  hazards  dealt  with  by 
such  standard  over  his  or  her  working 
lifetime.  Standards  promulgated  under 
this  section  must  be  based  upon 
research,  demonstrations,  experiments, 
and  such  other  information  as  may  be 
appropriate.  MSHA,  in  setting  health 
standards,  is  required  to  achieve  the 
highest  degree  of  health  and  safety 
protection  for  the  miner,  and  must 
consider  the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the 
standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws. 

In  relation  to  promulgating  health 
standards,  the  legislative  history  of  the 
Mine  Act  states  diat: 

*   *   *  This  section  further  provides  that 
"other  considerations"  in  the  setting  of 
health  standards  are  "the  latest  available 
scientiiic  data  in  this  field,  the  feasibility  of 
the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws."  While 
feasibility  of  the  standard  may  be  taken  into 
consideration  with  respect  to  engineering 
controls,  this  factor  should  have  a 
substantially  less  significant  role.  Thus,  the 
Secretary  may  appropriately  consider  the 
state  of  the  engineering  art  in  industry  at  the 
time  the  standard  is  promulgated. 
***** 

Similarly,  information  on  the  economic 
impact  of  a  health  standard  which  is 
provided  to  the  Secretary  of  Labor  at  a 
hearing  or  during  the  public  comment 
period,  may  be  given  weight  by  the  Secretary. 
In  adopting  the  language  of  section 
102(a)(5)(A),  the  Committee  wishes  to 
emphasize  that  it  rejects  the  view  that  cost 
benefit  ratios  alone  may  be  the  basis  for 
depriving  miners  of  the  health  protection 
which  the  law  was  intended  to  insure. 

S.  Rep.  No.  95-181,  at  21-22  (1977), 
reprinted  in  1977  U.S.C.C.A.N.  3421-22. 

In  American  Textile  Manufacturers' 
Institute  v.  Donovan,  452  U.S.  490,  508- 
509  (1981).  the  Supreme  Court  defined 
the  word  "feasible"  as  "capable  of  being 
done,  executed,  or  effected."  The  Court 
further  stated,  however,  that  a  standard 
would  not  be  considered  economically 
feasible  if  an  entire  industry's 
competitive  structure  were  threatened. 
In  promulga^ng  standards,  hard  and 
precise  predictions  from  agencies 
regarding  feasibility  are  not  required. 

A.  Technological  Feasibility 

MSHA,  in  consultation  with  NIOSH, 
believes  that  compliance  determination 
based  on  an  inspector,  single,  full-shift 
exposure  measurement  would  be 
tt'chnologically  feasible  for  the  mining 
industry.  .\n  agency  must  show  that 
modern  technology  has  at  least 
conceived  some  industrial  strategies  or 
devices  that  are  likely  to  be  capable  of 


meeting  the  standard,  and  which 
industry  is  generally  capable  of 
adopting.  American  Iron  and  Steel 
Institute  v.  OSHA,  (AISI-II)  939  F.2d 
975,  980  (D.C.  Cir.  1991);  American  Iron 
and  Steel  Institute  v.  OSHA,  (AISI-I) 
577  F.2d  825  (3d  Cir.  1978)  at  832-835; 
and  Industrial  Union  Dep't.,  AFL-CIO  v. 
Hodgson,  499  F.2d  467,  478  (D.C.  Cir. 
1974). 

This  NPRM  would  not  be  a 
technology-forcing  standard.  The  single, 
full-shift  sample  rule  when  promulgated 
predominantly  affects  MSHA's 
procedures  since  MSHA  alone  conducts 
inspector  sampling.  After  the 
promulgation  of  single,  full-shift  sample 
rule,  coal  mine  operators  would 
continue  to  comply  with  the  existing 
respirable  dust  concentration  limit  of 
2.0  mg/m '.  Such  compliance  with  the 
applicable  standard  has  proven  feasible 
over  the  years.  Furthermore,  single,  full- 
shift  samples  were  found  to  be 
technologically  feasible  during  the  prior 
effective  Interim  Single-Sample 
Enforcement  Policy  (ISSEP),  March  2, 
1998  through  September  4,  1998  (see 
section  V.D.  of  the  preamble  detailing 
the  ISSEP). 

B.  Economic  Feasibility 

MSHA,  in  consultation  with  NIOSH, 
believes  that  the  single  full  shift  sample 
(SPSS)  rule  would  be  economically 
feasible  for  the  coal  mining  industry. 
The  coal  mining  industry  would  incur 
costs  of  approximately  $1.8  million 
yearly  to  comply  with  the  proposed 
SPSS  rule.  Coal  mine  operators  would 
also  incur  approximately  an  additional 
$0.2  million  yearly  in  penalty  costs 
associated  with  the  additional  citations 
arising  fi-om  the  proposed  SPSS  rule. 
That  the  total  $2.0  million  borne  yearly 
by  the  coal  mining  industry  as  a  result 
of  the  proposed  SPSS  rule  is  well  less 
than  1  percent  (about  0.01  percent)  of 
the  industry's  yearly  revenues  of  $19.8 
billion  provides  convincing  evidence 
that  the  proposed  rule  is  economically 
feasible. 

Economic  feasibility  does  not 
guarantee  the  continued  existence  of 
individual  employers — "A  standard  is 
not  infeasible  simply  because  it  is 
financially  burdensome,  *  *   *  or  even 
because  it  threatens  the  survival  of  some 
companies  within  an  industry':"  United 
Steelworkers  of  America  v.  Marshall, 
647  P.22d  1189,  1265  (D.C.  Cir.  1981). 

This  rule  would  not  threaten  the 
industr\''s  competitive  structiu-e.  After 
the  promulgation  of  single,  full-shift 
sample  rule  the  Agencies  expect  that 
coal  mine  operators  would  continue  to 
comply  with  the  existing  respirable  dust 
concentration  limit  of  2.0  mg/m^. 
Single,  full-shift  samples  were  found  to 


be  economically  feasible  during  two 
prior  effective  periods — July  15,  1991 
through  December  31,  1993,  and  March 
2,  1998  through  September  4.  1998— 
when  noncompliance  determinations 
were  based  on  the  results  of  MSHA 
inspector  single  samples.  No  disruption 
in  mining  activity  was  attributed  to 
MSHA's  single-sample  enforcement 
policy  during  either  of  these  periods. 

Xin.  Regulatory  Impact  Analysis 

MSHA's  improved  program  to 
eliminate  overexposures  on  each  and 
every  shift  includes  (1)  the 
simultaneous  implementation  of  the  use 
of  inspector  single,  full-shift  respirable 
coal  mine  dust  samples  to  identify 
overexposures  more  effectively  in  both 
underground  and  surface  coal  mines 
(single,  full-shift  sample),  and  (2)  in 
underground  coal  mines,  verified 
ventilation  plans  to  maintain  miners' 
respirable  dust  exposure  at  or  below  the 
applicable  standard  on  each  and  every 
shift  (plan  verification).  The  plan 
verification  NPRM  is  published 
elsewhere  in  today's  Federal  Register. 
This  part  of  the  preamble  reviews 
several  impact  analyses  which  the 
Agencies  are  required  to  provide  in 
cormection  with  the  single,  full-shift 
sample  proposed  ndemaking.  Since 
single,  full-shift  sample  and  plan 
verification  are  complementary  NPRMs 
intended  to  be  promulgated  at  the  same 
time,  the  detailed  presentation  of 
assumptions  and  estimates  for  each  are 
available  in  the  same  Preliminary 
Regulatory  Economic  Analysis 
(PRE.^)(MSHA.  December  1999). 

Assumptions  for  single,  full-shift 
sample  requirements  are  based  upon 
information  provided  by  MSHA 
technical  personnel.  We  encourage  the 
mining  community  to  provide  detailed 
comments  in  this  regard  to  ensure  that 
single,  full-shift  sample  cost 
assumptions  and  estimates  are  as 
accurate  as  possible. 

A.  Costs  and  Benefits:  Executive  Order 
12866 

In  accordance  with  Executive  Order 
12866,  the  Agencies  have  prepared  a 
detailed  PREA  of  the  estimated  costs 
and  benefits  associated  with  the 
proposed  rule  for  the  underground  md 
surface  coal  mining  sectors.  We  have 
fulfilled  this  requirement  for  the 
proposed  rule  and  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action.  The  key  findings  of 
the  PREA  are  sununarized  below. 

1.  Compliance  Costs 

The  Agencies  estimate  that  the  cost  of 
this  NPRM  would  be  approximately 
$1.8  million  annually,  of  which  all  but 
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about  $5,200  would  be  borne  by 
underground  coal  mine  operators  (the 
residual  $5,200  to  be  borne  by  siuface 
coal  mine  operators).  Table  XIII-1 
summarizes  the  estimated  compliance 
costs  by  provision,  for  underground  and 
surface  coal  mines,  for  the  following 
three  mine  size  categories:  (1)  those 
employing  fewer  than  20  workers;  (2) 
those  employing  between  20  and  500 
workers;  and  (3)  those  employing  more 
than  500  workers. 

The  compliance  costs  arising  from  the 
single,  full-shift  sample  NPRM  would 
occur  as  a  result  of  a  slight  increase  in 
the  number  of  MSHA  inspector  citations 
issued  to  underground  and  surface  coal 
mine  operators  due  to  the  determination 


of  noncompliance  with  the  respirable 
coal  mine  dust  standard  being  based  on 
inspector  single,  full-shift  samples 
rather  than  the  average  of  multiple 
inspector  exposure  measurements.  The 
additional  citations  due  to  single,  full- 
shift  sample  would  require  mine 
operators  to  undertake  the  following 
actions  and  to  incur  associated 
compliance  costs:  take  corrective 
action(s)  in  order  to  get  back  into 
compliance  with  the  applicable 
respirable  coal  mine  dust  standard; 
perform  abatement  sampling;  complete 
dust  data  cards;  send  abatement  samples 
to  MSHA;  post  abatement  sample 
results;  write  respirable  dust  plans;  and 
post  or  give  a  copy  of  dust  plans. 


In  addition  to  these  estimated 
compliance  costs,  mine  operators  would 
incur  yearly  penalty  cost  increases  of 
about  $0.2  million.  Penalty  costs 
conventionally  are  not  considered  to  be 
a  cost  of  a  rule  (and,  in  fact,  are  clearly 
not  a  compliance  cost)  but  merely  a 
transfer  payment  from  a  party  violating 
a  rule  to  the  government.  Therefore,  the 
penalty  costs  are  not  included  as  part  of 
the  compliance  costs  of  the  proposed 
SPSS  rule  noted  above.  These  penalty 
costs  are  relevant,  however,  in 
determining  the  economic  feasibility  of 
the  proposed  SPSS  rule. 

The  derivation  of  the  above  cost 
figures  are  presented  in  Chapter  IV  of 
the  PREA  that  accompanies  this  rule. 


Table  XIII-1.— Summary  of  Compliance  Costs  for  Single,  Full-Shift  Sample  Proposed  Rule 


Estimated  costs  by  category 


<  20  emp. 


>  20  emp. 
<500 


>  500  emp. 


Total 


UNDERGROUND  COAL  MINES 


Corrective  Actions 

Abatement  Sampling  ... 

Dust  Data  Cards  

Send  Sample  to  MSHA 
Post  Sample  Results  ... 

Write  Dust  Plan 

Post  or  Give  Dust  Plan 

Total  Underground 


$328,488 

38,658 

717 

1,200 

241 

151 

3 


369,457 


$1 ,266,767 

128,264 

2,588 

4,331 

865 

302 

5 


1,403,122 


$19,527 

1,129 

37 

62 

12 

0 

0 


20,769 


$1,614,782 

168,051 

3.343 

5,593 

1,117 

453 

8 


1,793,348 


SURFACE  COAL  MINES 


Corrective  Actions 

Abatement  Sampling  .... 

Dust  Data  Cards  

Send  Sample  to  MSHA 
Post  Sample  Results  ... 

Write  Dust  Plan  

Post  or  Give  Dust  Plan 

Total  Underground 


1,127 


366 

2,194 

594 

1,394 

3 

13 

6 

22 

4 

8 

151 

453 

3 

8 

4,094 


2,560 
1,989 
17 
28 
12 
604 
10 


5,220 


UNDERGROUND  AND  SURFACE  COAL  MINES 


Corrective  Actions 

Abatement  Sampling  ... 

Dust  Data  Cards  

Send  Sample  to  MSHA 
Post  Sample  Results  ... 

Write  Dust  Plan 

Post  or  Give  Dust  Plan 

Grand  Total 


328,854 

39,252 

720 

1,205 

245 

302 

5 


370,584 


1,268,961 

129,658 

2,602 

4.353 

873 

756 

13 


1,407,215 


19,527 

1,129 

37 

62 

12 

0 

0 


20,769 


1,617,342 
170.040 
1,282 
5,621 
1,129 
1,058 
18 


1,798,568 


Totals  may  vary  due  to  rounding. 


2.  Benefits 

Occupational  exposure  to  excessive 
levels  of  respirable  coal  mine  dust 
imposes  significant  health  risks.  These 
include  the  following  adverse  health 
outcomes:  simple  coal  workers' 
pneumoconiosis  (simple  CWP), 
progressive  massive  fibrosis  (PMP), 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g.,  asthma, 


chronic  bronchitis,  emphysema)  (see  the 
Health  Effects  section  for  details). 
Cumulative  exposure  to  respirable  coal 
mine  dust  is  the  main  determinant  in 
the  development  of  both  simple  CWP 
and  PMF  although  other  factors  such  as 
the  percentage  of  quartz  in  the 
respirable  dust  and  the  type  of  coal  also 
affect  the  risk  of  miners  developing 
simple  CWP  and  PMF  Qacobsen,  et  ai. 


1977;  Hm-ley,  et  ai.  1987;  Kuempel,  et 
ai,  1995;  Attfield  and  Morring,  1992; 
Attfield  and  Selxas,  1995).  The  true 
magnitude  of  occupationally  induced 
simple  CWP  and  PMF  among  today's 
coal  miners  is  unknown,  although 
prevalence  estimates  are  available  from 
various  surveillance  systems.  For 
example,  from  1970  to  1995,  the 
prevalence  of  simple  CWP  and  PMF 
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among  miners,  based  on  the  operator 
sponsored  x-ray  program,  dropped  from 
11  percent  to  3  percent  (MSHA.  Internal 
Cliart.  1998).  Also,  later  rounds  of  the 
National  Study  for  Coal  Worker's 
Pneumoconiosis  consistently 
demonstrated,  through  prevalence  rates 
in  the  range  of  2.9-3.9  percent,  that 
s'lTiple  CWP  and  PMF  have  not  been 
eliminated. 

Through  the  joint  promulgation  of 
single,  full-shift  sample  and  plan 
verification  rules,  miners  would  be 
further  protected  from  the  debilitating 
effects  of  occupational  respiratory 
disease  by  limiting  their  exposures  to 
respirable  coal  mine  dust  to  no  more 
than  the  applicable  standard  on  each 
and  every  shift. ^^  Reducing  respirable 
coal  mine  dust  concentrations  over  a  45- 
year  occupational  lifetime  to  no  more 
than  the  applicable  standard  on  just  that 
percentage  of  shifts  currently  showing 
an  excess  would  lower  the  cumulative 
exposure,  thereby  significantly  reducing 
the  risk  of  both  simple  CWP  and  PMF 
among  miners.  We  have  estimated  the 
health  benefits  of  the  two  rules  arising 
from  the  elimination  of  overexposures 
on  all  shifts  at  only  those  MMUs 
exhibiting  a  pattern  of  recurrent 
overexposures  on  individual  shifts. 

Based  on  1999  operator  data,  there 
were  704  MMUs  (out  of  1,251)  at  which 
regular  (not  abatement)  designated 
occupational  (D.O.)  samples  exceeded 
the  applicable  standard  on  at  least  two 
of  the  sampling  shifts  reported  in  1999 
(MSHA,  Data  file:  Operator. ZIP). ^* 
MSHA  considers  these  704  MMUs, 
representing  more  than  one-half  of  all 
underground  coal  miners  working  in 
production  areas,  to  have  exhibited  a 
pattern  of  recurrent  overexposures. 
Based  on  valid  D.O.  operator  samples 
collected  on  a  total  of  18,569  shifts  at 
these  704  MMUs,  the  applicable 
standard  was  exceeded  on  about  on 
3,977  of  these  shifts  or  21.4  percent. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexposures), ^''  bringing  dust 


-2  For  details,  see  the  Quantitative  Risk 
I  Assessment  and  Significance  of  Risk  sections. 

-'If  a  different  definition  of  "exhibiting  a 
recurrent  pattern  of  overexposures"  were  used  in 
those  analyses  the  estimate  of  the  reduction  in  risk 
and  associated  benefits  would  be  different.  For 
example,  if  the  criterion  were  that  four  or  more  D.O. 
bimonthly  exposure  measurements  exceeded  the 
applicable  standard  then,  with  95%  confidence,  at 
least  20  shifts  would  be  overexposures  in  a  year  of 
384  shifts.  Using  the  four  as  the  criterion,  this 
would  reduce  the  population  for  whom  we  are 
estimating  benefits,  and  the  estimated  number  of 
prevented  cases  would  decrease  by  19%. 

2'  MSHA  estimates  an  MMU  average  of  384 
production  shifts  per  year.  Since  miner  operators 
are  required  to  submit  five  valid  designated 
operator  (D.O.)  samples  to  MSHA  every  two 
months,  there  would  typically  be  30  valid  D.O. 


concentrations  down  to  no  more  than 
the  applicable  standard  on  each  and 
every  production  shift  would  reduce 
D.O.  exposures  on  the  affected  shifts  by 
an  average  of  1.04  mg/m^.  Assuming 
this  average  reduction  applies  to  only  21 
percent  of  the  shifts,  the  effect  would  be 
to  reduce  cumulative  exposure,  for  each 
miner  exposed  at  or  above  the  D.O. 
level,  by  0.22  mg-yr/m*  over  the  course 
of  a  working  year  (i.e.,  21  percent  of 
shifts  in  one  year  times  1.04  mg/m'  per 
shift).  Therefore,  over  a  45-year  working 
lifetime,  the  benefit  to  each  affected 
D.O.  miner  would,  on  average,  amount 
to  a  reduction  in  accumulated  exposure 
of  approximately  10  mg-yr/m*  (i.e.,  45 
years  times  0.22  mg-yr/m^  per  year).  If, 
as  some  miners  have  testified,  operator 
dust  samples  currently  submitted  to 
MSHA  tend  to  under-represent  either 
the  frequency  or  magnitude  (or  both)  of 
fndividual  full-shift  excursions  above 
the  applicable  standard,  then 
eliminating  such  excursions  would 
provide  a  lifetime  reduction  of  even 
more  than  10  mg-yr/m^  for  each 
exposed  miner. 

When  the  dust  concentration 
measured  for  the  D.O.  exceeds  the 
applicable  standard,  measiu-ements  for 
at  least  some  of  the  other  miners 
working  in  the  same  MMU  may  also 
exceed  the  standard  on  the  same  shift, 
though  usually  by  a  smaller  amount. 
Furthermore,  although  the  D.O. 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  other 
miners  working  in  the  same  MMU  may 
be  exposed  to  even  higher 
concentrations  than  the  D.O.  on  some 
shifts.  Therefore,  in  addition  to  the 
affected  D.O.  miners,  there  is  a 
population  of  other  affected  miners  who 
are  also  expected  to  experience  a 
significant  reduction  in  risk  as  a  result 
of  eliminating  overexposures  on  their 
individual  shifts. 

To  estimate  how  many  miners  other 
than  the  D.O.  would  be  substantially 
affected,  MSHA  examined  the  results 
from  all  valid  dust  samples  collected  by 
MSHA  inspectors  in  underground 
MMUs  during  1999  (MSHA,  Data  file: 
Inspctor.zip).  Within  each  MMU,  the 
inspector  typically  takes  one  full-shift 
sample  on  the  D.O.  and,  on  the  same 
shift,  four  or  more  additional  samples 
representing  other  occupations.  On  896 
shifts,  at  a  total  of  450  distinct  MMUs, 
the  D.O.  measurement  exceeded  the 
applicable  standard,  and  there  were  at 
least  three  valid  measurements  for  other 


occupations  available  for  comparison. 
There  was  an  average  of  1.2  non-D.O. 
measurements  in  excess  of  the  standard 
on  shifts  for  which  the  D.O. 
measurement  exceeded  the  standard.^s 
For  non-D.O.  measurements  that 
exceeded  the  standard  on  the  same  shift 
as  a  D.O.  measurement,  the  mean  excess 
above  the  standard  was  approximately 
(0.8  mg/m3).^fi 

Combining  these  results  with  the  21- 
percent  rate  of  excessive  exposures 
observed  for  the  D.O.  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1.2  other  miners,  in  addition 
to  the  one  classified  as  D.O..  is  currently 
overexposed  on  at  least  21  percent  of  all 
production  shifts.  Over  the  course  of  a 
working  year,  the  reduction  in  exposure 
expected  for  these  affected  non- 
designated  occupational  (N.D.O.) 
miners,  is  0.17  mg-yr/m^  (i.e.,  21 
percent  of  one  year,  times  0.8  mg/m-*). 

The  expected  lifetime  for  all 
American  males,  conditional  on  their 
having  reached  20  years  of  age,  is  73 
years  (U.S.  Census  March  1997.  Table 
18;  U.S.  Census  March  1997,  Table 
119). 27  On  average,  the  best  estimate  of 
the  lifetime  benefit  to  exposed  miners  is 
expressed  by  the  reduction  in 
prevalence  of  disease  at  age  73,  To 
project  the  reduction  in  risk  of  simple 
CWP  and  PMF  among  affected  D.O.s 
and  N.D.O. s,  MSHA  applied  its  best 
estimate  of  dose  response  to  a 
hypothetical  cohort  of  underground  coal 
miners  who  work  on  an  MMU 
exhibiting  a  pattern  of  reciurent 
overexposure,  and  who,  on  average, 
begin  working  at  age  20,  retire  at  age  65, 
and  live  to  age  73.  Strengths  and 
weaknesses  of  various  epidemiological 
studies  were  presented  in  the  Health 
Effects  section  supporting  the  selection 
of  Attfield  and  Seixas  (1995)  as  the 
study  that  provides  the  best  available 
estimate  of  material  impairment  with 
respect  to  simple  CWP  and  PMF.  Two 
of  the  distinguishing  qualities  of 
Attfield  and  Seixas  (1995)  are  the  dose- 
response  relationship  over  a  miner's 
lifetime  and  the  fact  that  these  data  best 
represent  the  recent  conditions 
experienced  by  miners  in  the  U.S.  Using 
this  relationship,  it  is  possible  to 
evaluate  the  impact  on  risk  of  both 
simple  CWP  and  PMF  expected  from 


samples-for  each  MMU  that  was  in  operation  for 
the  full  year.  If  dust  concentrations  on  two  or  more 
of  the  sampled  shifts  exceed  the  standard,  then  it 
follows,  at  a  95-percent  confidence  level,  that  the 
standard  was  exceeded  on  at  least  six  shifts  over  the 
full  vear. 


-^  With  95-i>ercent  confidence,  on  shifts  for  which 
the  D.O.  measurement  exceeds  the  standard,  the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  1.11. 

^^  With  95-peK:ent  confidence,  the  mean  excess  is 
at  least  0.72  mg/m' 

-'  Since  females  have  a  greater  life  expectancy 
than  males,  the  expected  benefits  would  increase  if 
the  proportion  of  female  miners  increases 
substantiallv  in  the  future. 
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bringing  respirable  coal  mine  dust 
concentrations  down  to  or  below  the 
applicable  standard  on  every  shift.  This 
is  the  only  contemporary 
epidemiological  study  of  simple  CVVP 
and  PMF  providing  such  a  relationship. 

To  estimate  the  benefits  (i.e.,  number 
of  cases  of  simple  CWP  and  PMF 
prevented)  of  single,  full-shift  sample 
and  plan  verification  rules  combined, 
we  applied  these  estimates  of  risk 
reduction  to  the  estimated  sub- 
populations  of  affected  miners.  As  of 
February  12,  1999,  there  were  984 
producing  MMUs;  ^^  applying  the 
pattern  of  reciurent  overexposures 
among  MMUs  as  identified  in  the 
Quantitative  Risk  Assessment,  56 
percent,  by  mine  size,  we  estimate  there 
to  be  552  affected  MMUs  (MSHA  Table, 
November  18,  1999;  MSHA  Table, 
February  12,  1999).  Based  on  MSHA's 
experience,  we  would  expect  one  D.O. 
and  seven  N.D.O.s  for  each  shift  of 
production  at  each  MMU.  Therefore, 
among  luiderground  coal  miners 
working  on  an  MMU,  we  estimate 
12.5%  to  be  designated  occupational 
miners  and  87.5%  to  be  non-designated 
occupational  miners. 

The  benefits  that  would  accrue  to  coal 
miners  exposed  to  respirable  coal  mine 
dust  and  to  mine  operators,  and 
ultimately  to  society  at  large,  are 
substantial  and  take  a  number  of  forms. 
These  proposed  rules  would  reduce  a 
significant  health  risk  to  undergroimd 
coal  miners,  reducing  the  potential  for 
illnesses  and  premature  death  and  their 
attendant  costs  to  miners,  their 
employers,  their  families,  and  society. 

The  joint  promulgation  of  these  rules 
should  realize  a  positive  economic 
impact  on  the  Department  of  Labor's 
(DOL's)  Black  Lung  Program  and 
relatedly  on  mine  operators.  The  Black 
Limg  Program  compensates  eligible 
miners  and  their  survivors  under  the 
Black  Lung  Benefits  Act.  This  program 
provides  monthly  payments  and 
medical  benefits  {diagnostic  and 
treatment)  to  miners  who  are  found  to 
be  totally  disabled  by  black  lung 
disease,  including  cases  of  PMF  and 
simple  CWP.  In  1986,  DOL's 
Employment  Standards  Administration 
reported  that  12%  of  approved  cases  of 
Black  Lung  Program  were  identified  as 
cases  of  PMF  based  on  chest 
radiographs,  while  sixty- four  percent 
had  simple  CVVP  based  on  chest 
radiographs  (ESA,  1986).  For  miners 
who  stopped  working  in  coal  mines 
after  1969  and  for  whom  the  DOL  can 


**  Nine  hundred  and  eighty-four  refers  to  the 
number  of  MMUs  operating  on  February  12,  1999. 
The  1,443  number  mentioned  previously  refers  to 
all  MMUs  in  operation  at  any  time  in  1999. 


establish  that  the  miner  worked  for  the 
same  operator  for  at  least  one  calendar 
year,  and  that  miner  had  at  least  125 
working  days  in  that  year,  that  operator 
is  financially  responsible  for  the  miner's 
Black  Lung  benefit  payment.  If  a 
responsible  operator  cannot  be 
identified  for  an  eligible  miner,  benefit 
payments  are  made  by  the  Black  Lung 
Disability  Trust  Fund.  To  the  extent  that 
these  rules  reduce  overexposures  to 
respirable  coal  mine  dust,  there  should 
be  fewer  Black  Lung  Program  cases. 
Therefore,  over  time,  the  associated 
financial  outlay  by  responsible 
operators  through  either  insurance 
premiums  or  direct  payments  of  Black 
Limg  benefits  should  be  lower  than 
would  otherwise  occur.  The  financial 
impact  could  be  substantial  (see 
discussion  in  Chapter  IV,  of  the  PREA). 
In  1980,  the  Black  Lung  Program 
estimated  average  lifetime  payouts  for 
responsible  operators  for  married 
miners  of  about  $248,700  dollars, 
assuming  a  7-percent  annual  increase 
(ESA,  1980).  In  fiscal  year  1999,  443 
claims  for  Black  Lung  Benefits  were 
accepted  as  new  cases;  sixty-six  percent 
(293)  are  the  financial  responsibility  of 
coal  mine  operators  (Peed.  2000). 

The  most  tangible  benefit  of  these 
rules  is  the  number  of  cases  of  simple 
CWP  and  PMF  which  would  be 
prevented.  Table  XIII-2  presents  the 
estimated  number  of  cases  of  simple 
CWP  and  PMF  that  would  be  prevented 
among  the  56  percent  of  MMUs 
currently  exhibiting  a  pattern  of 
recurrent  overexposiues.  For  all 
categories  of  simple  CWP  and  PMF 
combined,  we  estimate  37  fewer  of  these 
cases  among  affected  miners,  than 
would  otherwise  occur  without  the 
promulgation  of  single,  full-shift  sample 
and  plan  verification  rules.  Eleven  of 
these  cases  would  be  the  most  severe 
form  of  coal  miners  pneumoconiosis. 
PMF,  and  as  such  these  cases  could  be 
interpreted  as  prevented  premature 
deaths  due  to  occupational  exposure  to 
respirable  coal  mine  dust.  Since  simple 
CWP  predisposes  the  development  of 
PMF,  it  is  important  that  it  also  be 
prevented  (Balaan,  et  al..  1993). 

As  discussed  in  the  Significance  of 
Risk  sections,  MSHA  believes  this  QRA 
for  simple  CWP  and  PMF  strikes  a 
reasonable  balance  based  on  available 
data.  Yet,  our  estimates  likely 
understate  the  true  impact  of  these  rules 
since  our  analyses  are  restricted  to  a 
sub-population  of  affected  miners,  those 
working  at  MMUs  exhibiting  a  pattern 
of  recurrent  overexposures,  not  the 
broader  population  of  coal  miners  who 
would  benefit  from  these  rules. 
Fiulhermore,  to  estimate  the  average 
overexposure  which  would  be 


prevented,  MSHA  had  to  use  data 
collected  for  compliance  purposes, 
which  may  not  represent  typical 
environmental  conditions  and  the 
associated  respirable  coal  mine  dust 
exposure  in  underground  coal  mines. 
The  degree  to  which  the  exposure 
level  of  respirable  coal  mine  dust  on 
sampling  shifts  may  not  be 
representative  of  typical  exposure  levels 
is  affected  by  the  following  factors: 

(1)  There  exists  a  positive  relationship 
between  coal  production  and  generation 
of  respirable  coal  mine  dust; 

(2)  Current  sampling  procedures 
permit  sampling  measurements  to  be 
taken  at  the  mid-range  of  the 
distribution  of  the  level  of  production — 
sampling  measurements  must  be  taken 
on  shifts  with  production  at  least  60% 
of  the  average  production  during  the  last 
30  days  and  at  least  50%  of  average 
production  for  the  last  valid  set  of 
bimonthly  samples  for  inspector  and 
operator  samples,  respectively; 

(3)  Miners  nave  reported  and  MSHA 
data  have  demonstrated  lower  levels  of 
production  on  sampling  shifts  versus 
non-sampling  shifts  (MSHA,  September 
1993); 

(4)  On  some  sampUng  shifts,  miners 
have  reported  that  more  engineering 
controls  may  be  used  than  on  other 
shifts,  thus  reducing  the  measured 
amount  of  respirable  coal  mine  dust; 

(5)  MSHA  analyses  have 
demonstrated,  even  when  controlling 
for  production,  in  mines  with  fewer 
than  125  employees,  on  continuous 
mining  MMUs,  respirable  coal  mine 
dust  exposures  were  much  higher 
during  the  unannounced  Spot 
Inspection  Program  (SIP)  sampling 
shifts  than  on  shifts  operators 
sampled — this  is  consistent  with  the 
effect  of  increasing  engineering  controls 
on  shifts  during  which  bimonthly 
samples  are  conducted  compared  to  the 
level  of  use  of  engineering  controls  used 
on  shifts  for  which  the  operator  does  not 
expect  sampling  to  be  conducted  given 
the  same  production  level  (Denk.  1993): 

(6)  Across  mine  size,  designated  area 
samples  have  been  found  to  be  larger  for 
shifts  on  which  unannounced 
compliance  sampling  occurred 
compared  to  operator  sampling  shifts — 
in  one  study  they  differed  by  at  least  a 
factor  of  40  percent  in  large  mines  and 
100  percent  in  the  smallest  mines  (Ibid., 
pp.  211-212):  and 

(7)  Existing  MSHA  technical 
information  indicates  that  some 
reduction  in  production  levels  occurs 
during  some  sampling  periods  on 
longwalls  (Denk.  1990). 

Tnerefore.  at  a  bare  minimum,  over  an 
occupational  lifetime  (45-years)  for 
miners  who  live  to  age  73  who  worked 
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at  MMUs  exhibiting  a  pattern  of 
recurrent  overexposures,  we  estimate  at 
least  37  fewer  cases  of  pneumoconiosis 
(simple  CWP  and  PMF)  than  would 
otherwise  occur  without  the 
promulgation  of  these  rules. 

Our  current  quantitative  estimate  of 
benefits  demonstrates  and  qualitative 
discussions  punctuate  that  these  rules 
would  have  a  significant  positive  impact 
on  the  health  of  our  nation's  coal  miners 
when  promulgated.  Yet,  due  to  the 
limitations  in  these  data,  we  believe  our 
benefit  estimate  may  understate  the 
number  of  cases  of  simple  CWP  and 
PMF  which  would  be  prevented  over  an 
ocf  upational  lifetime. 

MSHA  believes  that  cases  of  simple 
( AVP  and  PMF  would  also  be  prevented 
among  other  t\pes  of  underground 
miners,  such  as  roofbolters  working  in 
designated  areas  (D.A.).  Based  on  MSHA 
experience  it  is  reasonable  to  expect 
roofbolter  D.A.'s  pattern  of 
overexposures  for  respirable  coal  mine 
dust  to  be  similar  to  that  for  miners  with 
the  highest  exposure  on  a  MMU.  If  so, 
we  would  expect  13  additional  cases  of 
simple  CWP  and  PMF  to  be  prevented. 
Affected  D.A.s  include  D.A.s  who  work 
at  the  56  percent  of  the  MMUs  under 
consideration  who  are  exposed  to  dust 
concentrations  similar  to  the  D.O.,  over 
a  45-year  occupational  lifetime  (MSHA 
Table,  November  1999:  MSHA  Table, 
February  1999). 

Also,  it  is  reasonable  to  expect  surface 
miners'  health  to  be  further  protected  by 
the  promulgation  of  the  SPSS  rule  alone 
since  it  would  identify  and  require 
resolution  of  overexposures  not 
previously  identified  and  may  thereby 
lower  some  miners'  cumulative 
exposure  to  respirable  coal  mine  dust. 
Furthermore,  to  the  extent  that 
cumulative  exposiu-e  to  respirable  coal 
mine  dust  affects  other  adverse  health 
outcomes,  such  as  silicosis  and  chronic 
obstructive  pulmonary  disease,  it  is 
reasonable  to  expect  a  reduction  in  the 
number  of  cases  and/or  in  the  severity 
of  cases  for  these  diseases  among 
surface  and  underground  coal  miners. 

Although  the  effect  cannot  readily  be 
quantified,  to  the  extent  that  these  rules 
would  also  reduce  the  cumulative 
exposure  to  respirable  coal  mine  dust 
among  some  miners  working  in  those 
MMUs  currently  not  exhibiting 
overexposures,  it  is  reasonable  to  expect 
that  we  would  observe  an  incremental 
benefit  among  that  sub-population  of 
coal  miners.  Moreover,  to  the  extent  that 
the  cumulative  dust  exposure  is  reduced 
for  miners  working  in  the  "outby"  areas, 
away  from  the  mining  face  (i.e.,  MMU) 


where  coal  is  extracted  from  the  coal 
seam,  they  too  may  realize  occupational 
health  benefits  due  to  the  simultaneous 
promulgation  of  these  proposals. 
Therefore,  oiu'  best  estimate  of  37 
prevented  cases  of  simple  CWP  and 
PMF,  combined,  among  all  affected 
miners  likely  underestimates  the  true 
benefit  realized  by  the  coal  mining 
workforce  through  the  reduction  of 
overexposures  to  no  more  than  the 
applicable  standard  on  each  shift. 

Clearly,  PMF  is  associated  with 
premature  death.  Since  simple  CWP 
may  evolve  to  PMF,  even  after 
occupational  exposure  has  ceased,  it  has 
the  propensity  to  become  a  life- 
threatening  illness.  By  reducing  the  total 
number  of  simple  CWP  and  PMF  cases 
among  affected  miners  from  259  to  222, 
over  45  years, ^^  thpse  standards  are 
projected  to  prevent  an  average  of  four 
cases  of  simple  CWP  and  PMF  for  each 
5-year  interval. 

For  all  those  reasons  previously 
identified,  MSHA  believes  that  its 
estimate  of  37  prevented  cases  of  simple 
CWP  and  PMF  over  a  45  year  working 
life  understates  the  true  number  of  cases 
of  simple  CWP  and  PMF  which  would 
be  prevented.  This  belief  is  further 
supported  by  the  fact  that  during  the 
past  few  years,  the  Black  Limg  Benefits 
Program  has  been  approving  roughly 
400  claims  each  year.  These  claims 
come  from  individuals  whose  exposure 
for  the  most  part  came  after  the  current 
standard  of  2.0  was  established  in  1972. 
Thus,  we  believe  the  consistent 
identification,  from  year  to  year,  of 
hundreds  of  new  cases  of  simple  CWP 
and  PMF  per  year  into  the  Black  Lung 
Benefits  Program  supports  our  belief 
that  the  true  lifetime  occupational 
health  benefits  of  the  proposed  rules  are 
higher  than  we  have  estimated.  Even 
assuming  that  the  number  of  new  claims 
would  decline  in  future  years  simply 
due  to  the  continuing  decline  in  the 
number  of  coal  miners,  MSHA  expects 
that  assuring  that  future  exposures  are 
maintained  below  the  2.0  exposure  limit 
will  reduce  the  number  of  new  cases  of 
simple  CWP  and  PMF  by  considerably 
more  than  1  per  year. 

In  addition  to  the  prevention  of 
simple  CWP  and  PMF,  each  of  the  8,640 
affected  miners  at  MMUs  exhibiting  a 
pattern  of  recurrent  overexposiu'es  vdll 
realize  some  health  benefit  by  limiting 
his  or  her  cumulative  exposure  to 
respirable  coal  mine  dust  to  no  more 
than  the  applicable  standard  on  each 
and  every  shift. 

The  expected  number  of  prevented 
cases  of  simple  CWP  and  PMF  would 


not  be  realized  for  some  time  even  after 
the  pattern  of  overexposures  has  been 
minimized  or  eliminated.  This  is  due.  in 
part,  to  the  latency  (that  is,  the  disease 
does  not  develop  immediately  after 
exposure)  of  the  development  of  simple 
CWP  and  PMF  and  the  pre-existing 
occupational  exposure  histories  of 
members  of  the  cxurent  coal  mining 
workforce.  Our  estimated  benefit  is 
based  on  the  estimated  number  of 
underground  coal  miners  working  at  the 
mine  face,  17,280.  If  the  size  of  this 
workforce  significanUy  changed  in  the 
future  and  the  projected  pattern  of 
prevented  overexposures  remained  the 
same,  the  number  of  cases  of  prevented 
simple  CWP  and  PMF  would  need  to  be 
adjusted  to  accouiit  for  the  change. 

Finally,  even  standing  alone,  without 
simultaneously  requiring  that  the 
effectiveness  of  imderground  mine 
ventilation  plans  be  verified  (i.e.,  the 
Plan  Verification  NPRM),  the  proposed 
standard  allowing  MSHA  to  use  single, 
full-shift  samples  to  identify 
overexposures  requiring  corrective 
action  would  provide  miners  with 
health  benefits. ^o  Both  the  prospect  of 
being  cited  for  overexposure  and  the 
actual  issuance  of  additional  citations 
due  to  this  rule  would  compel  mine 
operators  to  be  more  attentive  to  the 
level  of  respirable  dust  in  their  mines. 
Therefore,  it  is  reasonable  to  expect, 
over  time,  a  further  decline  in  the 
number  of  shifts  during  which  the 
concentration  of  respirable  coal  mine 
dust  is  at  or  above  the  applicable 
standard.  Thus,  implementation  of  the 
single,  full-shift  sample  strategy  will,  in 
and  of  itself,  on  average,  lower  miners' 
cumulative  exposure  to  respirable  coal 
mine  dust.  Since  cumulative  exposure 
to  respirable  coal  mine  dust  is  the  main 
determinant  in  the  development  of  both 
simple  CWP  and  PMF,  the  Agencies  are 
confident  that  the  use  of  single,  full- 
shift  samples,  by  themselves,  even 
without  the  help  of  a  verified  dust 
control  plan,  would  result  in  better 
health  protection  to  miners. 

Various  data,  assiunptions  and 
caveats  were  used  to  conduct  the 
quantitative  risk  assessment, 
significance  of  risk  discussion,  and 
benefits  analyses.  Therefore,  we  request 
any  information  which  wou.  '     ..ible  us 
to  conduct  more  accurate  analyses  of  the 
estimated  health  benefits  of  the  single, 
full-shift  sample  rule  and  plan 
verification  rule,  both  individually,  and 
in  combination. 


2^  Applying  the  estimated  prevalence  rate  of  3.0 
percent  to  the  estimated  population  of  ailected 


miners  (8.640)  results  in  an  estimate  of  259  cases 
of  simple  CWP  and  PMF. 


^°  See  detailed  discussion  in  the  Significance  of 
Risk  section. 
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Table  XIII-2.— Over  a  Working  Lifetime  Among  Affected  Miners,  Estimated  Number  of  Cases  of  Cvvp  -  and 
PMps  Prevented  Due  to  the  Implementation  of  Single-Sample  and  Plan  Verification 


Simple  CWP  categories 
1,2,  3orPMF 

Simple  CWP  categories 
2  or  3  or  PMF 

PMF 

Affected 
miners,  n= 

Type  of 

Reduction  in 
risk<= 

miner 

Reduction  in 
risRc 

Prevented  cases, 
n= 

Reduction  in 

risk<= 

Prevented  cases, 
n= 

Prevented  cases, 
n= 

Affected 

Des- 

% 

ignated 

Occupa- 

tional 

Miners'' 

1.080 

18.0/1,000 

19.4 

9.8/1,000 

10.6 

5/1,000 

5.5 

Affected 

Non- 

Des- 

ignated 

Occupa- 

tional 

Miners' 

7,560 

2.3/1,000 

17.4 

1.3/1,000 

9.8 

1/1,000 

5.3 

Total  .. 

8,640 

na 

37 

na 

20 

na 

11 

»  Simple  CWP;  simple  coal  workers'  pneumoconiosis. 

"  PMF:  progressive  massive  fibrosis 

=  Reduction  in  risk  per  1 ,000  affected  miners,  over  a  45-year  working  lifetime. 

<> Affected  Designated  Occupation  (DO.)  Miners:  includes  all  miners  wtio  work  at  the  56-percent  of  the  Mechanized  Mining  Units  under  consid- 
eration and  who  are  exposed  to  dust  concentrations  similar  to  the  DO.,  over  a  45-year  occupational  lifetime. 

»  Affected  Non-Designated  Occupation  (Non-D.O.)  Miners:  includes  all  underground  faceworkers  under  consideration  who  are  not  classified  as 
the  DO 


\I\    Othe 


B.  Regulatory  Flexibility  Certification 
and  Initial  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act 
requires  MSHA  and  NIOSH  to  conduct 
an  analysis  of  the  effects  of  the  single, 
full-shift  sample  rule  on  small  entities. 
That  analysis  is  summarized  here;  a 
copy  of  the  full  analysis  is  included  in 
Chapter  V  of  the  Agencies'  PREA  in 
support  of  the  proposed  rule.  The 
Agencies  encourage  the  mining 
conmiunity  to  provide  comments  on 
this  analysis. 

The  Small  Business  Administration 
generally  considers  a  small  entity  in  the 
mining  industry  to  be  one  with  500  or 
fewer  workers.  MSHA  has  traditionally 


defined  a  small  mine  to  be  one  with 
fewer  than  20  workers,  and  has  focused 
special  attention  on  the  problems 
experienced  by  such  mines  in 
implementing  safety  and  health  rules. 
Accordingly,  the  Agencies  have 
separately  analyzed  the  impact  of  the 
joint  notice  proposed  rule  both  on 
mines  with  500  or  fewer  workers  and  on 
those  with  fewer  than  20  workers. 

Pvursuant  to  the  Regulatory  Flexibility 
Act,  MSHA  must  determine  whether  the 
costs  of  the  joint  notice  proposed  rule 
constitute  a  "significant  impact  on  a 
substantial  number  of  small  entities." 
Piu-suant  to  the  Regulatory  Flexibility 
Act,  if  an  Agency  determines  that  a 
proposed  rule  would  not  have  such  an 
impact,  it  must  publish  a  "certification" 


to  that  effect.  In  such  a  case,  no 
additional  analysis  is  required  (5  U.S.C. 
§  605).  In  evaluating  whether 
certification  is  appropriate,  MSHA 
utilized  a  "screening  test,"  f  omparing 
the  costs  of  the  joint  notice  proposed 
rule  to  the  revenues  of  the  affected  coal 
sector.  If  the  estimated  costs  are  less 
than  1  percent  of  revenues  for  the 
ciffected  entities,  then  the  rule  is 
assumed  not  to  have  a  significant 
impact  on  small  mine  operators. 

Table  XIII-3  compares,  for  small 
underground  and  surface  coal  mines 
(using  both  MSHA's  and  SBA's 
definition),  MSHA's  estimated  total 
annual  compliance  costs  of  the  joint 
notice  proposed  rule  to  estimated 
annual  revenues. 


Table  XIII-3.— Estimated  Yearly  Revenues  and  Costs  for  Single,  Full-Shift  Sample  Proposed  Rule  for 

Underground  and  Surface  Coal  Mines 

[dollars  in  thousands] 


Mine  size 

Estimated 
yearly  costs ' 

Estimated  rev- 
enues " 

Costs  as  per- 
centage of 
revenues 

Undergrouna  Coai  Mines 

<20  

$369.0 
1,770.5 

$249,418 
6,883.339 

0.1 

S500<^  

0.03 

Surface  Coa'  Mines 

<20 : 

1.1 
5.2 

498.935 
10,864,156 

<0.01 

S500  

<0.01 

» Estimated  yearly  costs  are  composed  of  only  annual  costs.  There  are  no  first  year  costs  or  annualized  costs  in  the  proposed  rule. 
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f^Data  for  revenues  derived  from:  U.S.  Department  of  Labor,  t^jne  Safety  and  Health  Administration,  Office  of  Standards   Regulations  and 
Vanances,  based  on  1997  Final  MIS  data  (Quarler  1— Quarter  4),  CN^441,  Cycle  1997/84;  and  U.S.  Department  of  Energy,  Ener^  Information 


Administration,  Annual  Energy  Review  1998.  DOE/EIA-0384(98),  July  1999,  p.  203. 
'  Includes  mines  with  fewer  than  20  employees. 


ider  consid- 
:lasslfied  as 


Dsts  as  per- 
;entage  of 
revenues 


Table  XIIl-3  shows  that  under  either 
MSHA's  or  SBA's  definition  of  a  small 
mine,  for  underground  and/or  surface 
coal  mines,  the  estimated  costs  would 
be  significantly  less  than  one  percent  of 
revenues.  As  a  result,  MSHA  is 
certifying  that  the  single,  full-shift 
sample  rule  for  underground  and 
surface  coal  mines  would  not  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities,"  and  has 
performed  no  further  analyses. 

\I\    Other  Statutory  Requirements 

A.  Unfunded  Mandates  Reform  Act  of 
1^95 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 


does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditiu-es  by  State,  local,  and  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million. 

B.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA95).  The  proposed  SPSS  rule  has 
aimual  burden  hours  beginning  in  the 
first  year  and  recurring  every  year 
thereafter.  Both  underground  and 
surface  coal  mines  have  paperwork 


provisions  under  the  proposed  SPSS 
rule.  Underground  coal  mine  operators 
would  incui  2,985  annual  burden  hours 
and  associated  costs  of  $70,822.  Surface 
coal  mine  operators  would  inciur  29 
annual  burden  hours  and  associated 
costs  of  about  $1,009.  These  burden 
hours  relate  to  operators  performing 
abatement  sampling,  completing  dust 
data  cards,  mailing  samples  to  MSHA 
for  analysis,  writing  respirable  dust 
plans,  and  posting  respirable  dust  plans. 
Table  XIV-1  shows  the  burden  hours 
and  associated  costs  for  each  SPSS 
paperwork  provision  by  mine  size  for 
undergroimd  and  surface  mines. 


'ABLE  XIV-1.— Summary  of  Mine  Operators'  Annual  Paperwork  Burden  Hours  and  Costs  Arising  From  the 

Single,  Full-Shift  Sample  Proposed  Rule* 


Detail 


<20  emp. 


Mrs. 


Costs 


>20  emp.  <500 


Hrs. 


Costs 


>  500  emp. 


Hrs. 


Costs 


Total 


Hrs. 


Costs 


UNDERGROUND  COAL  MINES 


Abatement  Sampling 

Dust  Data  Cards  

Send  Samples  to  MSHA 

Write  Dust  Plan  

Post  or  Give  Dust  Plan  .. 


Total  Underground 


575 

14 

48 

3 

0.1 


640 


$13,872 

716 

910 

149 

2 


15,649 


2,080 

52 

173 

6 

0.2 


2.311 


$50,181 

2.589 

3.292 

299 

4 


54,364 


30 
1 
2 
0 
0 


33 


$724 

37 

47 

0 

0 


809 


2.685 

67 

224 

9 

0 


2,985 


$64,776 

3,342 

4.250 

448 

6 


70,822 


SURFACE  COAL  MINES 


Abatement  Sampling 

Dust  Data  Cards  

Send  Samples  to  MSHA 

Write  Dust  Plan  

Post  or  Give  Dust  Plan  .. 


IL 


Total  Surface 


0.1 

0.4 

3 

0.1 


9 


$121 

6 

8 

149 

2 


286 


10 

0.3 

0.8 

9 

0.3 


20 


$241 

12 

16 

448 

6 


723 


$0 
0 
0 
0 
0 


15 
0.4 
1.2 

12 
0.4 


29 


$362 

19 

24 

597 

7 


1.009 


UNDERGROUND  AND  SURFACE  COAl  MINES 


Abatement  Sampling 

Dust  Data  Cards  

Send  Samples  to  MSHA 

||Write  Dust  Plan  

'  I  Post  or  Give  Dust  Plan  .. 


Grand  Total 


649 


580 

$13,993 

15 

722 

48 

918 

6 

299 

0 

4 

15,935 


2,090 

52 

174 

15 

1 


2,332 


$50,422 

2.602 

3.308 

747 

9 


57,087 


30 
1 
2 
0 
0 


33 


$724 

37 

47 

0 

0 


809 


2.700 

68 

225 

21 
1 


3,014 


$65,138 

3.361 

4.273 

1,046 

13 


73,831 


'Totals  may  vary  due  to  rounding. 


MSHA  invites  public  comments  and 
is  particularly  interested  in  comments 
which: 

1.  Evaluate  v\  nettier  trie  proposed 
collection  of  information  (presented 
here  and  in  MSHAs  PREA)  is  necessary 
for  the  proper  performance  of  the 
functions  of  MSHA,  including  whether 


the  information  will  have  practical 
utility; 

2.  Evaluate  the  acciu-acy  of  MSHA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
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information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Submission 

MSHA  and  NIOSH  have  submitted  a 
copy  of  this  proposed  rule  to  OMB  for 
its  review  and  approval  of  these 
information  collections,  hiterested 
persons  are  requested  to  send  comments 
regarding  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB  New  Executive 
Office  Building,  725  17th  St.,  NW,  Rm. 
10235,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  MSHA.  Submit  written 
comments  on  the  information  collection 
not  later  than  September  5,  2000. 

MSHA's  paperwork  submission 
summarized  above  is  explained  in  detail 
in  the  PREA.  The  PREA  includes  the 
estimated  costs  and  assumptions  for 
each  proposed  paperwork  requirement 
related  to  this  proposed  rule.  A  copy  of 
the  PREA  is  available  from  MSHA. 
These  paperwork  requirements  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1995.  Respondents  are 
not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

C.  National  Environmental  Protection 
Act 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  each 
Federal  agency  to  consider  the 
environmental  effects  of  proposed 
actions  and  to  prepare  an 
Environmental  Impact  Statement  on 
major  actions  significantly  affecting  the 
quahty  of  the  human  environment. 
MSHA  has  reviewed  the  proposed 
standard  in  accordance  with  the 
requirements  of  the  NEPA  (42  U.S.C. 
4321  et  seq.),  the  regulation  of  the 
Council  on  Environmental  Quality  (40 
CFR  Part  1500),  and  the  Department  of 
Labor's  NEPA  procedures  (29  CFR  Part 
11).  As  a  result  of  this  review.  MSHA 
has  preliminarily  determined  that  this 
proposed  standard  will  have  no 
significant  environmental  impact. 

Commenters  are  encouraged  to  submit 
their  comments  on  this  determination. 

D.  Executive  Order  12630:  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  does  not  involve 


implementation  of  a  policy  with  takings 
implications. 

E.  Executive  Order  12988:  Civil  Justice 
Reform 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  protection  of  children  from 
environmental  health  risks  and  safety 
risks,  MSHA  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  this 
proposal  would  not  have  an  adverse 
impact  on  children. 

G.  Executive  Order  13084  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

MSHA  certifies  that  this  proposed 
rule  does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 

H.  Executive  Order  13132  (Federalism) 

We  have  reviewed  this  rule  in 
accordance  with  Executive  Order  13132 
regarding  federalism,  and  have 
determined  that  it  does  not  have 
"federalism  implications."  The  nUe 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

XV.  Public  Hearings 

The  Agencies  will  hold  public 
hearings  on  the  proposed  rule.  The 
hearings  wiU  be  held  in  Prestonsburg, 
Kentucky,  (Jermy  Wiley  State  Resort 
Park);  Morgantown,  West  Virginia;  and 
Salt  Lake  City,  Utah.  The  hearing  dates, 
times,  and  specific  locations  will  be 
aimounced  by  a  separate  document  in 
the  Federal  Register.  The  hearings  will 
be  held  under  Section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

Appendix  A — The  Effects  of  Averaging 
Dust  Concentration  Measurements 

MSHA's  measurement  objective  in 
collecting  a  dust  sample  is  to  determine  the 
average  dust  concentration  at  the  sampling 
location  on  the  shift  sampled.  As  discussed 
in  the  main  text,  MSHA  and  NIOSH  find  that 
a  single,  full-shift  measurement  can 


accurately  represent  the  average  fuU-shifl 
dust  concentration  being  measured. 
Nevertheless,  because  of  sampling  and 
analytical  errors  inherent  in  even  the  most 
accurate  measurement  process,  the  true  value 
of  the  average  dust  concentration  on  the 
sampled  shift  can  never  be  known  with 
complete  certainty.  However  accurate  the 
representation,  a  measurement  can  provide 
only  an  estimate  of  the  true  dust 
concentration. 

Throughout  this  appendix,  some  public 
comments  made  to  February  18  and  )une  6, 
1994  notices  relevant  to  issues  regarding 
single,  full-shift  sampling  will  be  cited  and 
addressed  to  emphasize  key  findings  on 
accuracy  and  the  effects  of  averaging  dust 
concentration  measurements.  Some  previous 
commenters  contended  that  MSHA  should 
not  rely  on  single  samples  for  making 
noncompliance  determinations,  because  an 
average  of  results  from  multiple  samples 
would  estimate  the  true  dust  concentration 
more  accurately  than  any  single 
measurement. 

Contrary  to  the  views  expressed  by  these 
commenters,  averaging  a  number  of 
measurements  does  not  necessarily  improve 
the  accuracy  of  an  estimation  procedure. 
Consider,  for  example,  an  archer  aiming  at 
targets  mounted  at  random  and  possibly 
overlapping  positions  on  a  long  partition. 
Each  arrow  might  be  aimed  at  a  different 
target.  Suppose  that  an  observer,  on  the 
opposite  side  of  the  partition  from  the  archer, 
cannot  see  the  targets  but  must  estimate  the 
position  of  each  bull's  eye  by  locating 
protruding  arrowheads. 

Each  protruding  arrowhead  provides  a 
measurement  of  where  some  bull's  eye  is 
located.  If  two  arrowheads  are  found  on 
opposite  ends  of  the  partition,  averaging  the 
positions  of  these  two  arrowheads  would  not 
be  a  good  way  of  determining  where  any  real 
target  is  located.  To  estimate  the  location  of 
an  actual  target,  it  would  generally  be 
preferable  to  use  the  position  of  a  single 
arrow.  The  average  would  represent  nothing 
more  than  a  "phantom"  target  somewhere 
near  the  center,  where  the  archer  probably 
did  not  aim  on  either  shot  and  where  no 
target  may  even  exist. 

The  archery  example  can  be  extended  to 
illustrate  conditions  under  which  averaging 
dust  concentration  measurements  does  or 
does  not  improve  accuracy.  If  each 
arrowhead  is  taken  to  represent  a  full-shift 
dust  sample,  then  the  true  average  dust 
concentration  at  the  sampling  location  on  a 
given  shift  can  be  identified  with  the  location 
of  the  bull's  eye  at  which  the  corresponding 
arrow  was  aimed.  The  accuracy  of  a 
measurement  refers  to  how  closely  the 
measurement  can  be  expected  to  come  to  the 
quantity  being  measured.  Statistically, 
accuracy  is  the  combination  of  two  distinct 
concepts:  precision,  which  pertains  to  the 
consistency  or  variability  of  replicated 
measurements  of  exactly  the  same  quantity; 
and  bias,  which  pertains  to  the  average 
amount  by  which  these  replicated 
measurements  deviate  from  the  quantity 
being  measured.  Bias  and  precision  are 
equally  important  components  of 
measurement  accuracy. 

To  illustrate,  arrows  aimed  at  the  same 
target  might  consistently  hit  a  sector  on  the 
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lower  right  side  of  the  bull's  eye.  The 
protruding  arrowheads  would  provide  more 
or  less  precise  measurements  of  where  the 
bull's  eye  was  located,  depending  on  how 
tightly  they  were  clustered:  but  they  would 
all  be  biased  to  the  lower  right.  On  the  other 
hand,  the  arrows  might  be  distributed 
randomly  around  the  center  of  the  bull's  eye, 
and  hence  unbiased,  but  spread  far  out  all 
over  the  target.  The  protruding  arrowheads 
would  then  provide  unbiased  but  relatively 
imprecise  measuremefits. 

More  complicated  situations  can  easily  be 
envisioned.  Arrows  aimed  at  a  second  target 
would  provide  biased  measurements  relative 
to  the  first  target.  Alternatively,  if  the  archer 
always  aims  at  the  same  target,  the  first  shot 
in  a  given  session  might  tend  to  hit  near  the 
center,  with  successive  shots  tending  to  fall 
off  further  and  further  to  the  lower  right  as 
the  archer's  arm  tires;  or  shots  might 
progressively  improve,  as  the  archer  adjusts 
aim  in  response  to  prior  results. 

Averaging  reduces  the  effects  of  random 
errors  in  the  archer's  aim.  thereby  increasing 
precision  in  the  estimation  procedure.  If  the 
archer  always  aims  at  the  same  target  and  is 
equally  adept  on  every  shot  (i.e.,  if  the 
arrowheads  are  all  randomly  and  identically 
distributed  around  a  fixed  point),  then 
averaging  improves  the  estimate's  precision 
without  introducing  any  bias.  Averaging  in 
such  cases  provides  a  more  accurate  method 
of  estimating  the  bull's  eye  location  than 
reliance  on  any  single  arrowhead.  If. 
however,  the  archer  intentionally  or 
unintentionally  switches  targets,  or  if  the 
archer's  aim  progressively  deteriorates,  then 
averaging  can  introduce  or  increase  bias  in 
the  estimate.  If  the  gain  in  precision 
outweighs  this  increase  in  bias,  then 
averaging  several  independent  measurements 
may  still  improve  accuracy.  However, 
averaging  can  also  introduce  a  bias  lairge 
enough  to  offset  or  even  surpass  the 
improvement  in  precision.  In  such  cases,  the 
average  position  of  several  arrowheads  can  be 
expected  to  locate  the  bull's  eye  less 
accurately  than  the  position  of  a  single 
arrowhead. 

1.  Multi-Locationai  Averaging 

Some  previous  commenters  opposed 
MSHA's  USB  of  a  single,  full-shift 
measurement  for  enforcement  purposes, 
claiming  that  determinations  based  on  such 
measurements  would  be  less  accurate  than 
those  made  under  MSHA's  existing 
enforcement  policy  of  averaging  multiple 
measurements  taken  on  an  MMU.  There  are 
two  distinctly  different  types  of  multi- 
locational  measurement  averages  that  could 
theoretically  be  compiled  on  a  given  shift:  (1) 
the  average  might  combine  measurements 
taken  for  different  occupational  locations  and 
(2)  the  average  might  combine  measurements 
all  taken  for  the  same  occupational  location. 
For  MMUs,  the  averages  used  in  MSHA's 
sampling  program  usually  involve 
measurements  taken  for  different 
occupational  locations  on  the  same  shift. 
These  are  averages  of  the  first  type.  MSHA's 
sampling  program  has  never  utilized  averages 
of  the  second  type.  Therefore,  those 
commenters  who  claimed  that  reliance  on  a 
single,  full-shift  measurement  would  reduce 


the  accuracy  of  noncomplismce 
determinations,  as  compared  to  MSHA's 
existing  enforcement  policy,  are  implicitly 
claiming  that  accuracy  is  increased  by 
averaging  across  different  occupational 
locations. 

Averaging  measurements  obtained  from 
different  occupational  locations  on  an  MMU 
is  like  averaging  together  the  positions  of 
arrows  aimed  at  different  targets.  The  average 
of  such  measurements  is  an  artificial, 
mathematical  construct  that  does  not 
correspond  to  the  dust  concentration  for  any 
actual  occupational  location.  Therefore,  this 
type  of  averaging  introduces  a  bias 
proportional  to  the  degree  of  variability  in 
actual  dust  concentration  at  the  various 
locations  averaged. 

The  gain  in  precision  that  results  from 
averaging  measurements  taken  at  different 
locations  outweighs  this  bias  only  if 
variability  from  location  to  location  is 
smaller  than  variability  in  measurement 
error.  However,  commenters  opposed  to 
MSHA's  use  of  single,  full-shift 
measurements  for  enforcement  purposes 
argued  that  this  is  not  generally  the  case  and 
even  submitted  data  and  statistical  analyses 
in  support  of  this  position.  Commenters  in 
favor  of  noncompliance  determinations  based 
on  a  single,  full-shift  measurement  agreed 
that  variability  in  dust  concentration  is 
extensive  for  different  occupational  locations 
and  argued  that  MSHA's  existing  policy  of 
measurement  averaging  is  not  sufficiently 
protective  of  miners  working  at  the  dustiest 
locations. 

Since  an  average  of  the  first  type  combines 
measurement  from  the  dustiest  location  with 
measurements  from  less  dusty  locations,  it 
must  always  fall  below  the  best  available 
estimate  of  dust  concentration  at  the  dustiest 
location.  In  effect,  averaging  across  different 
occupational  locations  dilutes  the  dust 
concentration  observed  for  the  most  highly 
exposed  occupations  or  dustiest  work 
positions.  Therefore,  such  averaging  results 
in  a  systematic  bias  against  detecting 
excessive  dust  concentrations  for  those 
miners  at  greatest  risk  of  overexposure. 

A  somewhat  better  case  can  be  made  for 
the  second  type  of  multi-locationai  averaging, 
which  combines  measurements  obtained  on 
the  same  shift  from  a  single  occupational 
location.  As  some  previous  commenters 
pointed  out.  however,  there  is  ample 
evidence  that  spatial  variability  in  dust 
concentration,  even  within  relatively  small 
areas,  is  frequently  much  larger  than 
variability  due  to  measurement  error. 
Therefore,  the  same  kind  of  bias  introduced 
by  averaging  across  occupational  locations 
would  also  arise,  but  on  a  lesser  scale,  if  the 
average  measurement  within  a  relatively 
small  radius  were  used  to  represent  dust 
concentration  at  every  point  in  the 
atmosphere  to  which  q  miner  is  exposed.  A 
miner  is  potentially  exposed  to  the 
atmospheric  conditions  at  any  valid  sampling 
location.  Consistent  with  the  Mine  Act  and 
implementing  regulations,  MSHA's 
enforcement  strategy  is  to  limit  atmospheric 
dust  concentration  wherever  miners 
normally  work  or  travel.  Therefore,  the  more 
spatial  variability  in  dust  concentration  there 
is  within  the  work  environment,  the  less 


appropriate  it  is  to  use  measurement 
averaging  to  enforce  the  applicable  standard 
by  averaging  measurements  obtained  at 
different  sampling  locations. 

Some  of  the  previous  comments  implied 
that  instead  of  measuring  average  dust 
concentration  at  a  specific  sampling  location, 
MSHA's  objective  should  be  to  estimate  the 
average  dust  concentration  throughout  a 
miner's  "breathing  zone"  or  other  area  near 
a  miner.  If  estimating  average  dust 
concentration  throughout  some  zone  were 
really  the  objective  of  MSHA's  enforcement 
strategy,  then  averaging  measurements  made 
at  random  points  within  the  zone  would 
improve  precision  of  the  estimate  without 
introducing  a  bias.  This  type  of  averaging, 
however,  has  never  been  employed  in  either 
the  MSHA  or  operator  dust  sampling 
programs.  MSHA's  current  policy  of 
averaging  measurements  obtained  from 
different  zones  does  not  address  spatial 
variability  in  the  area  immediately 
surrounding  a  sampler  unit.  Therefore,  even 
if  averaging  measurements  from  within  a 
zone  were  somehow  beneficial,  this  would 
not  demonstrate  that  MSHA's  existing 
enforcement  policy  is  more  reliable  than 
basing  noncompliance  on  a  single,  full-shift 
measurement. 

Furthermore,  if  the  objective  were  really  to 
estimate  average  dust  concentration 
throughout  some  specified  zone  on  a  given 
shift,  then  it  would  often  be  necessary  to 
obtain  far  more  than  five  simultaneous 
measurements  within  the  zone.  This  is  not 
only  because  of  potentially  large  local 
differences  in  dust  concentration.  In  order  to 
use  such  measurements  for  enforcement 
purposes,  variability  in  dust  concentration 
within  the  sampled  area  would  have  to  be 
estimated  along  with  the  average  dust 
concentration  itself.  As  some  previous 
commenters  correctly  pointed  out,  doing  this 
in  a  statistically  valid  way  would  generally 
require  at  least  twenty  to  thirty 
measurements.  One  of  these  commenters  also 
pointed  out  that  such  an  estimate,  based  on 
even  this  many  measurements  in  the  same 
zone,  could  be  regarded  as  accurate  only 
under  certain  questionable  assumptions 
about  the  distribution  of  dust  concentrations. 
This  commenter  calculated  that  hundreds  of 
measurements  would  be  required  in  order  to 
avoid  these  tenuous  assumptions.  Clearly, 
this  shows  that  the  objective  of  estimating 
average  dust  concentration  throughout  a  zone 
is  not  consistent  with  any  viable  enforcement 
strategy  to  limit  dust  concentration  on  each 
shift  in  the  highly  heterogeneous  and 
dynamic  mining  environment.  The  large 
number  of  measurements  required  to 
accurately  characterize  dust  concentration 
over  even  a  small  area  merely  demonstrates 
why  it  is  not  feasible  to  base  enforcement 
decisions  on  estimated  atmospheric 
conditions  beyond  the  sampling  location. 

MSHA  and  NIOSH  recognize  that  a  single, 
full-shift  measurement  will  not  provide  an 
accurate  estimate  of  average  dust 
concentration  anywhere  beyond  the  sampling 
location.  The  Mine  Act.  however,  does  not 
require  MSHA  to  estimate  average  dust 
concentration  at  locations  that  are  not 
sampled  or  to  estimate  dust  concentration 
averaged  over  any  zone  or  region  of  the  mine. 
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Instead,  the  Mine  Act  requires  that  a  miner 
will  not  be  exposed  to  excessive  dust 
wherever  he/she  normally  works  or  travels. 
This  can  be  accomplished  by  maintaining  the 
average  dust  concentration  at  each  valid 
sampling  location  at  or  below  the  applicable 
standard  during  each  shift. 

II.  Multi-ShiA  Averaging 

Some  previous  commenters  maintained 
that  in  order  to  reduce  the  risk  of  erroneous 
noncompliance  determinations,  MSHA 
should  average  measurements  obtained  from 
the  same  occupation  on  different  shifts. 
These  commenters  contended  that  the 
average  of  measurements  from  several  shifts 
represents  the  average  dust  concentration  to 
which  a  miner  is  exposed  more  accurately 
than  a  single,  full-shift  measurement.  Other 
commenters.  who  favored  noncompliance 
determinations  based  on  single,  full-shift 
measurements,  claimed  that  conditions  are 
sometimes  manipulated  so  as  to  produce 
unusually  low  dust  concentrations  on  some 
of  the  sampled  shifts.  These  commenters 
suggested  that,  due  to  these  unrepresentative 
shifts,  multi-shift  averaging  can  yield 
unrealistically  low  estimates  of  the  dust 
concentration  to  which  a  miner  is  typically 
exposed.  Some  of  these  commenters  also 
argued  that  the  Mine  Act  requires  the  dust 
concentration  to  be  regulated  on  each  shift, 
and  that  multi-shift  averaging  is  inherently 
misleading  in  detecting  excessive  dust 
concentration  on  an  individual  shift. 

Those  advocating  multi-shift  averaging 
generally  assumed  that  the  measurement 
objective  is  to  estimate  a  miner's  average  dust 
exposure  over  a  period  longer  than  an 
individual  shift.  This  assumption  is  flawed, 
as  shown  by  the  fact  that  section  202(b)  of 
the  Mine  Act  specifies  that  each  operator  will 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the  mine 
atmosphere  during  each  shift  at  or  below  the 
applicable  standard.  Some  of  those 
advocating  multi-shift  averaging,  however, 
suggested  that  MSHA  should  average 
measurements  obtained  on  different  shifts 
even  if  the  quantity  of  interest  is  dust 
concentration  on  an  individual  shift.  These 
commenters  argued  that  averaging  smooths 
out  the  effects  of  measurement  errors,  and 
that  therefore  the  average  over  several  shifts 
would  represent  du.st  concentration  on  each 
shift  more  accurately  than  the  corresponding 
individual,  full-shift  measurement. 

The  Secretaries  recognize  that  there  are 
circumstances,  not  experienced  in  mining 
environments,  under  which  averaging  across 
shifts  could  improve  the  accuracy  of  an 
estimate  for  an  individual  shift,  fust  as 
averaging  the  positions  of  arrows  aimed  at 
nearly  coinciding  targets  might  better  locate 
the  bull's  eye  than  the  position  of  any 
individual  arrow,  the  gain  in  precision 
obtained  by  averaging  dust  concentrations 
observed  on  different  shifts  could,  under 
analogous  circumstances,  outweigh  the  bias 
introduced  by  using  the  average  to  estimate 
dust  concentration  for  an  individual  shift. 
This  would  be  the  case,  however,  only  if 
variability  in  dust  concentration  among  shifts 
were  small  compared  to  variability  due  to 
measurement  imprecision.  It  would  do  no 
good  to  average  the  location  of  arrows  aimed 


at  different  targets  unless  the  targets  were  at 
nearly  identical  loc&tions. 

To  the  contrary,  several  previous 
commenters  pointed  out  that  variability  in 
dust  concentration  from  shift  to  shift  tends  to 
be  much  larger  than  variability  due  to 
measurement  error  and  introduced  evidence 
in  support  of  this  observation.  Measurements 
on  different  shifts  are  like  arrows  aimed  at 
widely  divergent  targets.  The  more  that 
conditions  vary,  for  any  reason,  from  shift  to 
shift,  the  more  bias  is  introduced  by  using  a 
multi-shift  average  to  represent  dust 
concentration  for  any  individual  shift.  Under 
these  circumstances,  any  improvement  in 
precision  to  be  gained  by  simply  averaging 
results  is  small  compared  to  the  bias 
introduced  by  such  averaging.  Therefore,  the 
Secretaries  have  concluded  that  MSHA's 
existing  practice  of  averaging  measurements 
collected  on  different  shifts  does  not  improve 
accuracy  in  estimating  dust  concentration  to 
which  a  miner  is  exposed  on  any  individual 
shift.  To  paraphrase  one  previous 
commenter,  averaging  Monday's  exposure 
measurement  with  Tuesday's  does  not 
improve  the  estimate  of  Monday's  average 
dust  concentration. 

Some  previous  commenters  argued  that 
since  the  risk  of  pneumoconiosis  depends  on 
cumulative  exposure,  the  measurement 
objective  shqjuld  be  to  estimate  the  dust 
concentration  to  which  a  miner  is  typically 
exposed  and  to  identify  cases  of  excessive 
dust  concentration  over  a  longer  term  than  a 
single  shift.  Other  previous  commenters 
claimed  that  a  multi-shift  average  does  not 
provide  a  good  estimate  of  either  typical  dust 
concentrations  or  exposures  over  the  longer 
term.  These  commenters  claimed  that 
different  shifts  are  not  equally  representative 
of  the  usual  atmospheric  conditions  to  which 
miners  are  exposed,  implying  that  the 
average  of  measurements  made  on  different 
shifts  of  a  multi-day  MSHA  inspection  tends 
to  systematically  underestimate  typical  dust 
concentrations.    ' 

The  Secretaries  interpret  the  Mine  Act  as 
requiring  that  dust  concentrations  be  kept  at 
or  below  the  applicable  standard  on  each  and 
every  shift.  Nevertheless,  the  Secretaries 
recognize  that,  under  certain  conditions,  the 
average  of  measurements  from  multiple  shifts 
can  be  a  better  estimate  of  "typical" 
atmospheric  conditions  than  a  single 
measurement.  This  applies,  however,  only  if 
the  sampled  shifts  comprise  a  random  or 
representative  selection  of  shifts  from 
whatever  longer  term  may  be  under 
consideration.  As  shown  below,  evidence  to 
the  contrary  exists,  supporting  those 
commenters  who  maintained  that 
measurements  collected  over  several  days  of 
a  multi-day  MSHA  inspection  do  not  meet 
this  requirement.  Therefore,  the  Secretaries 
have  concluded  that  averaging  such 
measurements  is  likely  to  be  misleading  even 
for  the  purpose  of  estimating  dust 
concentrations  to  which  miners  are  typically 
exposed. 

Whether  the  objective  is  to  measure 
average  dust  concentration  on  an  individual 
shift  or  to  estimate  dust  concentration  typical 
of  a  longer  term,  the  arguments  presented  for 
averaging  across  shifts  all  depend  on  the 
assumption  that  every  shift  sampled  during 


an  MSHA  inspection  provides  an  unbiased 
representation  of  dust  exposure  over  the  time 
period  of  interest. 3'  To  check  this 
assumption,  MSHA  performed  a  statistical 
analysis  of  multi-shift  MSHA  inspections 
carried  out  prior  to  the  SIP.  This  analysis, 
placed  into  the  record  in  September  1994, 
examined  the  pattern  of  dust  concentrations 
measured  over  the  course  of  these  multi-shift 
inspections  and  compared  results  from  the 
final  shift  with  results  from  a  subsequent 
single-shift  sampling  inspection  (Kogut, 
September  6,  1994b). 

■Phe  analysis  found  that  dust 
concentrations  measured  on  different  shifts 
of  the  same  MSHA  inspection  were  not 
randomly  distributed.  The  later  samples 
tended  to  show  significantly  lower  results 
than  earlier  samples,  indicating  that  dust 
concentrations  on  later  shifts  of  a  single 
inspection  may  decline  in  response  to  the 
presence  of  em  inspector.  Furthermore,  the 
tmalysis  provided  evidence  that  the 
reduction  in  dust  concentration  tends  to  be 
reversed  after  the  inspection  is  terminated. 
These  two  results  led  to  the  conclusion  that 
averaging  dust  concentrations  measured  on 
different  shifts  of  a  multi-day  MSHA 
inspection  introduces  a  bias  toward 
unrealistically  low  dust  concentrations. 

One  previous  commenter  questioned  the 
validity  of  this  analysis,  stating  that  "there  is 
absolutely  no  basis  in  the  *   »   *  report  for 
the  assertion  that  the  trend  is  reversed  after 
the  inspection  is  terminated."  This 
commenter  apparently  overlooked  Table  3  of 
the  report.  That  table  shows  a  statistically 
significant  reversal  at  those  mine  entities 
included  in  the  analysis  that  were 
subsequently  inspected  under  MSHA's  SIP. 
Dust  concentrations  measured  at  these  mine 
entities  had  declined  significantly  between 
the  first  and  last  days  of  the  multi-shift 
inspection.  It  was  primarily  to  address  the 
commenter's  implication  that  these 
reductions  reflected  permanent  "adjustments 
in  dust  control  measures"  that  the  analysis 
included  a  comparison  with  the  subsequent 
SIP  inspection.  An  increase,  representing  a 
reversal  of  the  previous  trend,  was  observed 
on  the  single  shift  of  the  subsequent 
inspection,  relative  to  the  dust  concentration 
measured  on  the  final  shift  of  the  previous 
multi-shift  inspection.  This  reversal  was 
found  to  be  "statistically  significant  at  a 
confidence  level  of  more  than  99.99  percent." 

The  same  commenter  also  stated  that 
MSHA  •'*   *   *  fails  to  address  the  systematic 
[selection]  bias  of  the  study.  MSHA  only  does 
multiple  day  sampling  when  the  initial 
results  are  higher,  but  not  out  of 
compliance."  It  is  true  that  in  order  to  be 
selected  for  revisitation.  a  mine  entity  must 
have  shown  relatively  high  concentrations  on 
the  first  shift — though  not,  in  the  case  of  an 
MMU.  so  high  as  to  warrant  a  citation  on  first 
shift.  Since  no  experimental  data  were 
available  on  mine  entities  randomly  selected 
to  receive  multi-shift  inspections,  the  only 
cases  in  which  patterns  over  the  course  of  a 
multi-shift  inspection  could  be  examined 
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''  Technically,  the  assumption  is  that  dust 
concentrations  on  all  shifts  sampled  are 
independently  and  identically  distributed  around 
the  quantity  being  estimated. 
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were  case.s  selected  for  multi-shift  inspection 
under  these  criteria. 

Although  the  impact  of  the  selection 
criteria  was  not  explicitly  addressed,  it  was 
recognized  that  entities  selected  for  multi- 
day  inspections  do  not  constitute  a  random 
selection  of  mine  entities.  This  recognition 
motivated,  in  part,  the  reports  comparison  of 
the  final  shift  measurement  to  the  dust 
concentration  measured  during  a  subsequent 
single-shift  inspection.  The  magnitude  of  the 
average  reversal  indicates  that  most  of  the 
reduction  observed  over  the  course  of  the 
multi-shift  inspection  cannot  be  attributed  to 
the  selection  criteria.  Furthermore,  it  was  not 
only  mine  entities  with  relatively  low  dust 
concentration  measurements  that  were  left 
out  of  the  study  group.  Mine  entities  with  the 
highest  dust  concentration  measurements 
were  immediately  cited  based  on  the  average 
of  measurements  taken  and  excluded  from 
the  group  subjected  to  multi-shift  dust 
inspections.  Therefore,  the  effect  on  the 
analysis  of  selecting  mine  entities  with 
relatively  high  initial  dust  concentration 
measurements  was  largely  offset  by  the  effect 
of  excluding  those  entities  with  even  higher 
initial  measurements.  In  any  event,  the 
magnitude  of  the  average  reduction  between 
first  and  last  shifts  of  a  multi-shift  inspection 
was  significantly  greater  than  what  can  be 
explained  by  selection  for  revisitation  due  to 
measurement  error  on  the  first  shift  sampled. 

The  assumption  that  multiple  shifts 
sampled  during  a  single  MSHA  inspection 
are  equaJly  representative  is  clearly  violated 
if,  as  some  commenters  alleged,  operating 
conditions  are  deliberately  altered  after  the 
first  shift  in  response  to  the  continued 
presence  of  an  MSHA  inspector  and  then 
changed  back  after  the  inspector  leaves. 
However,  if  .samples  are  collected  on 
successive  or  otherwise  systematically 
determined  shifts  or  days,  the  assumption 
can  also  be  violated  by  changes  arising  as 
part  of  the  normal  mining  cycle.  As  one 
commenter  pointed  out,  multi-shift  averaging 
within  a  single  MSHA  inspection  potentially 
introduces  biases  typical  of  "campaign 
sampling,"  in  which  observations  of  a 
dynamic  process  are  clustered  together  over 
a  relatively  narrow  time  span.  In  order  to 
construct  an  unbiased,  multi-shift  average  for 
each  phase  of  mining  activity,  it  would  be 
necessary'  to  collect  samples  fi-om  several 
shifts  operating  under  essentially  the  same 
conditions.  Alternatively,  to  construct  an 
unbiased,  multi-shift  estimate  of  dust 
concentration  over  a  longer  term,  it  would  be 
necessarv'  to  collect  samples  ft-om  randomly 
selected  shifts  over  a  period  great  enough  to 
reflect  the  full  range  of  changing  conditions. 
Neither  requirement  is  met  by  multi-shift 
MSHA  inspections  because  (1)  the  mine 
environment  is  dynamic  and  no  two  shifts 
are  alike  and  (2)  MSHA  inspectors  are  not 
there  long  enough  to  observe  every  condition 
in  their  inspection. 

Based  on  the  analysis  presented  by  Kogut 
(September  6,  1994b)  and  al;  i  on  public 
comments  received  in  responsr  to  the 
Februar>'  18  and  June  6,  1994,  mtices,  the 
Secretaries  have  concluded  that  it  should  not 
be  assumed  that  multiple  shifts  sampled 
during  a  single  MSHA  inspection  are  equally 
representative  of  atmospheric  conditions  to 


which  a  miner  is  typically  exposed.  This 
conclusion  undercuts  the  rationale  for  multi- 
shift  averaging  within  a  single  MSHA 
inspection,  regardless  of  whether  the 
objective  is  to  estimate  dust  concentration  for 
the  individual  shifts  sampled  as  it  is  for 
MSHA  inspector  sampling  or  for  typical 
shifts  over  a  longer  term  as  implied  by  some 
commenters.  Measurements  collected  by 
MSHA  on  consecutive  days  or  shifts  of  the 
same  inspection  do  not  comprise  a  random 
or  otherwise  representative  sample  from  any 
larger  population  of  shifts  that  would 
properly  represent  a  long-term  exposure  or  a 
particular  phase  of  the  mining  cycle. 
Therefore,  there  is  no  basis  for  assuming  that 
multi-shift  averaging  improves  accuracy  or 
reduces  the  risk  of  an  erroneous  enforcement 
determination. 

Appendix  B — VS  h>  Individual 
Measurements  are  Unbiased 

The  accuracy  of  a  measurement  depends 
on  both  precision  and  bias  (Kennedy,  et  al., 
1995).  Precision  refers  to  consistency  or 
repeatability  of  results,  and  bias  refers  to  an 
error  that  is  equally  present  in  every 
measurement.  Since  the  amount  of  dust 
present  on  a  filter  capsule  is  measured  by 
subtracting  the  pre-exposure  weight  from  the 
post-exposure  weight,  any  bias  present  in 
both  weight  measurements  is  mathematically 
canceled  out  by  subtraction.  A  control  filter 
capsule  is  pre-  and  post-weighed  along  with 
the  exposed  filter  capsules.  The  weight  gain 
of  each  exposed  capsule  is  adjusted  by 
subtracting  the  weight  gain  or  loss  of  the 
control  filter  capsule.  Consequently,  any  bias 
due  to  differences  in  pre-  and  post-exposure 
laboratory  conditions,  or  to  changes 
introduced  during  storage  and  handling  of 
the  filter  capsules,  is  also  mathematically 
canceled  out.  Therefore,  since  respirable  dust 
is  defined  by  section  202(e)  of  the  Mine  Act 
(30  U.S.C.  842(e))  to  be  whatever  is  measured 
by  an  approved  sampler  unit,  the  Secretaries 
have  concluded  that  a  single,  full-shift 
measurement  made  with  an  approved 
sampler  unit  provides  an  unbiased 
representation  of  average  dust  concentration 
for  the  shift  and  sampling  location  sampled. 
Some  previous  commenters,  however, 
suggested  that  MSHA's  sampling  and 
analytical  method  is  subject  to  systematic 
errors  that  would  havu  the  same  effect  on  all 
measurements.  These  comments  are 
addressed  in  this  appendix. 

I.  The  Value  of  the  MRE  Conversion  Factor 

The  current  U.S.  coal  mine  dust  standard 
is  based  on  studies  of  British  coal  miners.  In 
these  studies,  full-shift  dust  measurements 
were  made  using  a  sampler  employing  four 
horizontal  plates  which-removed  the  large- 
sized  particles  by  gravitational  settlement 
(simulating  the  action  of  the  nose  and  throat) 
and  collecting  on  a  pre-weighed  filter  those 
particles  which  are  normallv  deposited  in  the 
lungs  (Goddard,  et  al.  1973).  This 
instrument,  known  as  the  Mining  Research 
Establishment  (MRE)  sampler,  was  designed 
to  collect  airborne  dust  according  to  a 
collection  efficiency  curve,  developed  by  the 
British  Medical  Research  Council  (BMRC)  to 
approximate  the  deposition  of  inhaled 
particles  in  the  lung.  Because  the  MRE 


instrument  was  large  and  cumbersome,  other 
samplers  using  a  10-mm  nylon  cyclone  were 
developed  for  taking  samples  of  respirable 
dust  in  U.S.  coal  mines.  However,  these 
cyclone-based  samplers  collected  less  dust 
than  the  Mi^  instrument.  Therefore,  a  factor 
was  derived  (1.38)  to  convert  measurements 
obtained  with  the  cyclone-based  samplers  to 
measurements  obtained  with  the  MRE 
instrument. 

Two  previous  commenters  noted  that  the 
1.38  conversion  factor  was  derived  from  a 
comparison  of  MRE  measurements  to 
measurements  obtained  using  pumps  made 
by  two  manufacturers:  Mine  Safety 
Appliances  Co.  and  Unico.  These 
commenters  noted  that  there  was  some 
variability  in  these  comparisons  that  MSHA 
and  NIOSH  did  not  consider  in  estimating 
CV,o„i,  and  stated  that  MSHA  and  NIOSH 
should  therefore  make  allowances  for  any 
error  or  uncertainty  in  the  con\  nrsion  factor. 
It  was  also  noted  that  the  report  deriving  the 
conversion  factor  showed  that  Mine  Safety 
Appliances  Co.  pumps  more  closely 
approximated  MRE  concentrations  than 
Unico  pumps,  indicating  that  the  1.38 
conversion  factor  (derived  empirically  using 
both  types  of  pumps)  may  systematically 
overestimate  the  MRE-equivalent  dust 
concentration  for  Mine  Safety  Appliances  Co. 
samplers  specifically.  This  commenter 
argued  that  such  potential  bias  in  the 
conversion  factor  should  be  addressed  in 
order  to  account  for  the  possibility  of  a 
systematic  error  in  the  conversion. 

The  study  referred  to  these  previous 
commenters  involved  collecting  side-by-side 
samples  using  MRE  and  cyclone-based 
samplers  (Tomb,  et  al.  1973).  The  data 
showed  that  multiplying  the  cyclone  sample 
concentrations  by  a  constant  factor  of  1.38 
gave  values  in  reasonable  agreement  with 
MRE  measurements.  Consequently,  a 
conversion  factor  of  1.38  was  adopted  for  use 
with  approved  samf^er  units  equipped  with 
the  10-mm  nylon  cyclone. 

Variability  in  the  operating  characteristics 
of  individual  sampler  units  is  expressed  by 
CV^mpifr-  In  response  to  the  comment  on 
potential  bias.  MSHA  and  NIOSH  reviewed 
the  original  report  recommending  the  1.38 
MRE  conversion  factor.  This  report  contained 
both  an  empirical  determination,  using  side- 
by-side  comparison  data  collected  in 
underground  coal  mines,  and  a  theoretical 
determination  of  the  conversion  factor.  Two 
sets  of  field  data  were  collected:  one  set  was 
collected  by  mine  inspectors  who  visited  200 
coal  mines  across  the  U.S.;  the  other  set  was 
collected  by  investigators  from  MSHA's 
Pittsburgh  laboratory'  at  24  coal  mines.  Linear 
regression  was  used  to  analyze  both  sets  of 
data,  with  the  slope  of  the  regression  line 
representing  the  conversion  factor.  The 
theoretical  determination  suggested  that  the 
conversion  factor  should  be  close  to  a  value 
of  1.35.  Analysis  of  the  district  mine 
inspector  data  resulted  in  a  conversion  factor 
of  1.38,  while  analysis  of  the  laboratory 
investigator  data  suggested  a  greater 
conversion  factor  of  1.45. 

Because  the  conversion  factor  derived  from 
the  inspector  data  came  closer  to  the 
theoretical  value,  the  former  U.S.  Bureau  of 
Mines'  Pittsburgh  Technical  Support  Center 
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(in  the  Department  of  Interior)  recommended 
that  1.38  be  the  value  adopted  for  any 
approved  sampler  unit  operating  at  2.0  L/min 
and  equipped  with  a  10-mm  nylon  cyclone. 
This  recommendation  was  subsequently 
accepted.  The  1.38  conversion  factor  was  not, 
as  implied  by  the  commenters,  meant  to 
represent  the  average  value  to  be  used  with 
two  different  types  of  sampler  unit,  one  of 
which  is  no  longer  in  use.  Instead,  based 
largely  on  the  theoretical  value,  it  was  meant 
to  represent  the  appropriate  value  to  be  used 
with  any  approved  sampler  unit  operating  at 
2.0  L/min  and  equipped  with  a  10-mm  nylon 
cyclone.  No  data  or  analyses  were  submitted 
to  suggest  that  this  conversion  factor,  which 
has  been  accepted  and  used  for  over  twenty 
years,  should  be  any  other  value. 

II.  Conforming  to  the  ACGIH  and  ISO 
Standard 

One  commenter  implied  that  the  respirable 
dust  cyclone  specifications  used  by  MSHA 
result  in  a  different  particle  collection 
efficiency  curve  than  that  specified  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  and  the 
International  Organization  for 
Standardization  (ISO)  for  a  respirable  dust 
sampler.  Other  previous  commenters 
questioned  whether  the  2.0  L/min  flow  rate 
used  by  MSHA  was  appropriate,  since  a 
NIOSH  study  recommended  using  a  1.7  L/ 
min  flow  rate  when  conforming  to  the 
recently  adopted  ACGIH/ISO  specifications 
for  collecting  respirable  particulate  mass. 

It  is  true  that  MSHA's  respirable  dust 
cyclone  specifications  result  in  a  different 


particle  size  distribution  than  that  specified 
by  ACGIH  and  ISO.  However,  this  fact  has  no 
bearing  on  the  conversion  to  a  respirable  dust 
concentration  as  measured  by  an  MRE 
sampler,  which  is  the  basis  of  the  respirable 
dust  standard.  The  1.38  factor  used  to  obtain 
£in  MRE-equivalent  concentration  was 
derived  for  a  cyclone  flow  rate  of  2.0  L/min. 
If  a  flow  rate  of  1.7  L/min  were  used,  then 
this  would  correspond  to  some  other  factor 
for  converting  to  an  MRE-equivalent  dust 
concentration.  Therefore,  the  particle  size 
distribution  obtained  at  2.0  L/min  governs 
the  relationship  derived  between  an 
approved  respirable  coal  mine  dust  sampler 
and  an  MRE  sampler.  The  appropriate  dust 
fraction  [i.e.,  the  fraction  corresponding  to 
the  1.38  conversion  factor)  is  sampled  so  long 
as  the  specified  2.0  L/min  flow  rate  is 
maintained. 

m.  Effects  of  Other  Variables 

The  effects  of  any  other  variables  on  the 
sampled  dust  fraction  are  covered  by  the  1.38 
conversion  factor,  so  long  as  these  effects 
were  present  in  the  data  from  which  the 
conversion  factor  was  obtained.  For  example, 
one  commenter  expressed  concern  that  nylon 
cyclones  are  subject  to  performance 
variations  due  to  static  charging  phenomena. 
Any  systematic  effect  of  static  charging  on 
the  performance  characteristics  of  the  nylon 
cyclone  is  implicitly  accounted  for  in  the 
conversion  factor,  because  the  same  static 
charging  effect  would  have  been  present 
when  the  comparative  measurements  were 
obtained  for  deriving  the  relationship 
between  an  approved  sampler  unit  and  an 


MRE  instrument.  Random  effects  of  static 
charging,  i.e.,  effects  that  vary  from  sample  to 

samnle   nre  inrliiHed  in  CV,  ...i 

Appendix  (.^-Components  ut  CV  ,oiai 
I.  Weighing  1  (icertainty 

(a)  Derivation  ofCV„att<t 

The  weight  of  a  dust  sample  is  determined 
by  weighing  each  filter  capsule  before  and     , 
after  exposure  and  then  determining  the 
weight  gain  by  subtraction.  This  weight  gain 
is  adjusted  by  subtracting  any  change  in 
weight  observed  for  the  unexposed,  control 
filter  capsule.  This  practice  eliminates 
potential  biases  due  to  any  possible 
outgassing  of  the  plastic  cassette  or  other 
time-related  factors  but  introduces  two 
additional  weighings.  The  weighing  process 
is  designed  to  control  potential  effects  of 
temperature,  humidity,  and  contamination. 
However,  because  the  initial  and  final 
weighings  of  both  the  exposed  and  the 
control  filter  capsules  are  each  still  subject  to 
random  error,  there  is  some  degree  of 
uncertainty  in  the  computed  weight  of  dust 
collected  on  the  filter. 

For  both  the  control  and  the  exposed  filter 
capsule,  the  error  in  the  weight-gain 
measurement  results  from  combining  two 
independent  weighing  errors.  For  example, 
suppose  that  the  true  pre-  and  post-exposure 
weights  of  a  filter  capsule  are  W,  =  392.275 
mg  and  W2  =  392.684  mg.  respectively.  The 
true  weight  gain  (G)  would  then  be: 


G  =  W2  -  W,  =  0.409  mg. 


If,  due  to  weighing  errors,  pre-  and  post- 
exposure weights  were  measured  at  wi  = 
392.282  mg  and  Wj  =  392.679  mg, 


respectively,  then  the  measured  weight  gain 
(g)  would  be: 


g  =  W2  -  w,  =  0.397  mg. 


The  error  (e)  in  this  particular  weight-gain       of  a  7  ng  error  in  wi  and  a5  ^g  error  in  W2, 
measurement,  resulting  from  the  combination     would  then  be: 


e  ■     g-G 

=  (•!-*,)-  (Wj-W,) 
-  («2-Wj)-(-|-W,) 
=    -5-7  =  -12Mg" 


Imprecision  in  the  true  weight  gain  is 
expressed  by  Qe,  the  standard  deviation  of  e. 
when  a  weight-gain  measurement  (g)  is 


converted  to  an  MRE-equivalent 
concentration  (in  units  of  mg/m^)  based  on 
a  480-mlnute  sample  at  2.0  L/min,  both  the 


actual  weight  gain  (G)  and  the  weight-gain 
error  (e)  are  multiplied  by  the  same  factor: 


1.38 


480  min 


2  liters        1  m^ 


1.438 


m' 


min      1000  liters 


32  Prior  to  mid-1995  there  were  two  additional 
sources  of  uncertainty  in  the  weight  gain  recorded 
for  MSHA  inspector  samples.  First,  filter  capsules 
were  routinely  weighed  in  different  laboratories 


before  and  after  exposure,  without  use  of  blank 
filters  or  control  filters,  thus  subjecting  them  to 
interlaboratory  variability.  Second,  the  pre-  and 
post-exposure  weights  were  txith  truncated  down  to 


the  nearest  exact  multiple  of  0.1  mg,  below  the 
weight  actually  measured,  prior  to  recording  weight 
gain  and  calculating  dust  concentration. 
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Therefore,  the  standard  deviation  of  the 
propagated  weighing  error  component  in  a 
single,  full-shift  measurement  (x  =  gl.438/ 
m^)  is  1.4380c  mg/m^,  assuming  no 


adjustment  for  weight  change  in  the  control 
filter  capsule. 

Since  a  control  filter  capsule  will  is  used 
to  eliminate  potential  bias,  the  weight  gain 
measured  for  the  exposed  filter  (g)  is  adjusted 


by  subtracting  the  change  in  weight  (which 
may  be  positive  or  negative)  observed  for  the 
control  filter  capsule  (g').  Therefore,  the 
adjusted  measurement  of  dust  concentration 
is 


x'.=  (g -g-)- 1.438 /m^ 


Any  change  in  weight  observed  for  the 
control  filter  capsule  is  subject  to  the  same 
measurement  imprecision  due  to  random 
weighing  errors,  represented  by  Oe,  as  the 


weight  gain  measurement  for  an  exposed 
filter.  In  addition  to  the  weight-gain  error  for 
the  exposed  filter  whose  measured  weight 
gain  is  g,  x'  will  also  contain  a  weight-gain 


error  contributed  by  the  measured  change  in 
weight  of  the  control  filter  capsule  (g').  Using 
a  standard  propagation-of-errors  formula,  the 
imprecision  is  represented  by 


V?^ 


=v^= 


a,yf2- 


Therefore,  the  standard  deviation  of  the                   To  form  an  estimate  of  CVweigm  when                expressed  as  a  percentage  of  the  true  dust 
propagated  weighing  error  component  in  the       control  filter  capsules  are  used,  the  estimated      concentration  being  measuT'  :  iX): 
adjusted  measurement  is  1.438aeV2  mg/m^.         value  of  1.438ac  is  multiplied  by  V2  and 

_  1.438  0,^2 
CVweight  =          ^          ■  100%            (3) 

Since  Ce  is  essentially  constant  with  respect        values  for  Oc  are  derived  in  this  appendix            (Kogut,  et  al..  1999).  The  13  values  listed  in 
to  dust  concentration,  CVwcghi  decreases  as          fi-om  data  introduced  during  these  earlier            Table  C-1  are  not  inconsistent,  but  as 
the  dust  concentration  increases.                           proceedings.  Three  other  values  for  Ot  are            explained  below  represent  estimates  of 

(t)  values  E.pressins  Uncertainty  Due  t^             ^:::,\^Z^tl7riT:S'^f^^^^^                TS'rlcr '^r'^^"  d'"??? '^?"°\ 
Random  Errors  w  We,ght-Gain                               ^^^^^  ^^^-^^^  published  by  MSHA  and            ^^^^onc^^  penods  or  under  different  sample 
Measurements                                                          j^Qg^  ^^  February  3.  1998  (Parobeck,  et  al.,       Processmg  procedures.  Eleven  of  these  values 

Table  C-1  summarizes  13  different                    1997;  Wagner,  May  28,  1997).  The  remaining      ^^  ^^^^  °^  ^^'8^*  8^1"^  measured  for 
estimated  values  for  Oc-  Six  of  these  values          two  values  of  Oe  are  derived  in  an  analysis           capsules  employing  a  Tyvek;  filter  support 
were  mentioned  during  earlier  proceedings         being  placed  into  the  record  in  connection           pad.  Two  are  based  on  capsules  with 
related  to  this  notice,  and  two  additional              with  the  present  Federal  Register  notice              stainless  steel  support  pads. 

Table  C-1  — S-ANDARr  Deviation  of  Error  in  Weight  Gain  (Oc) 

Description 

Reference 

OeOig) 

MSHA's  historical  estimate  of  upper  txjund 

*98'  Tieasuremen!  asso'aice  estimate:'  older  technology,  truncation  of  weights  

300  unexposec  laniper-'esista'^'    apsules  pre-  and  post-weighed  in  different  labs;*  no 
truncation 

nspector  samples  processec  PeTweer  late  1992  anc  "-■■<c  '^-^i  ■  capsules  pre-  and 
post-weigheo  ir  ditieren?  labs  A'.rn  truncation;  estmaie  aa^usred  for  differences  be- 
tween iabs 

NMA  data  obtained  tron->  samples  collected  by  Skyline  Coal.  Inc.'   

Value  used  \r  NIOSH    indirect  approach    based  on  repeated  measurements  on  same 
day  and  m  same  lab  '  denved  from  Kogut 

1995  MSHA  field  study     capsuies  pre-weiqf^iea    assembiec    and  post-weighed  by 
MSHA 

1996  measurement  assurance  estimate                             

75  unexposed  capsules  recalled  from  MSHA  fieid  offices  ^ 

59  FR  8356;  Kogut.  September  6,  1994a  .. 
Parobeck,  et  al.,  1981;  Bartley.  September 

7,  1994. 
Kogut,  May  12,  1994  „ 

97.4 
81 

29 

Appendix  C _ 

Appendix  D  

61  FR  10012;  Kogut,  May  12,  1994 

51.7 

76 
5.8 

Kogut,  etal.,  1997;  Wagner,  1995 

9.1 

61  FR  10012:  Tomb,  Febmary  16,  1996  ... 
Wagner  May  28  1997  

6.5 
8.2 

50  replicate  weighings  of  16  unexposed  filter  capsules  '  

50  replicate  weighings  of  16  unexposed  filter  capsules  *   

Parobeck  etal.  1997  

10.3 

Parobeck,  etal.,  1997  

11.2 

2  640  unexposed    quality  control'    capsules  pre-weighec  r^v   MS^A    assembled  by 

MSA,  and  subsequently  post  weighed  by  MSHA 
300  unexposed  capsules  pre-weighed  by  MSHA    assembled  by  MSA.  carri^  during 

MSHA  inspection,  and  subsequently  post-weighed  by  MSHA*. 

Kogut  etal.,  1999  

11.3 

Koout  etal    1999  

11.6 

•  Tyvek  support  pad 

*  stainless  steel  support  pad 
MSA  Mine  Safety  Appliances  Co, 

In  MSHA's  February  1994  notice,  1.4380e         pre-  and  post-weighing  of  the  filter  ca 
(identified  as  "variability  associated  with  the      was  presented  as  0.14  mg/m^,  or  7  pe 

psule")      2.0  mg/m^,  as  described  in  Kogut 
rcent  of      6, 19d4a).  It  follows  that  the  value 

[September 
ofOe 
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implicitly  assumed  in  MSHA's  February 
1994  notice  (obtained  by  dividing  0.14  by 
1.438)  was  0.0974  mg  (97.4  ^g).  Seven 
percent  of  2.0  mg/m^  had  been  used  by 
MSHA  from  the  inception  of  its  dust, 
enforcement  program  to  represent  an  upper 
bound  on  weighing  imprecision  in  a  dust 
concentration  measurement. 

After  publication  of  the  February  1994 
notice,  several  other  candidate  values  for  Oe 
were  placed  into  the  public  record.  In  1981. 
based  on  data  collected  to  implement  a 
measurement  assurance  program  in  MSHA's 
weighing  laboratory,  Oe  was  estimated  using 
a  method  developed  by  the  NBS  to  be  0.0807 
mg  (80.7  ng)  (Parobeck,  et  al,  1981).  The 
published  NBS  estimate  reflected  weighing 
technology  in  place  at  the  time  the  article 
was  published  (1981),  as  well  as  the  practice 
(no  longer  in  effect  for  MSHA  inspector 
samples)  of  truncating  both  the  pre-  and  post- 
exposure weights  down  to  an  exact  multiple 
of  0.1  mg.  This  estimate  was  used  to  calculate 
CVweighi  by  Bartley  (September,  1994). 

Some  previous  commenters  misread  or 
misunderstood  the  published  NBS  estimate. 
One  of  these  previous  commenters  claimed 
that  "the  only  published  report  of  the 
weighing  error  in  MSHA's  laboratory  •   *   * 
was  0.16  mg  of  variation,  which  would 
convert  to  a  concentration  of  0.20  mg/m^ 
compared  to  the  0.14  mg/m^  *   *   '  MSHA 
and  NIOSH  used."  This  is  incorrect,  since  the 
standard  deviation  of  weight-gain  errors 
(including  the  effect  of  truncation)  is  actually 
identified  as  0.0807  mg  in  the  Appendix  to 
Parobeck,  et  al,  (1981).  The  0.16-mg  figure 
quoted  by  the  commenter  is  presented  in  that 
paper  as  defining  a  2-tailed  95-percent 
confidence  limit,  for  use  in  establishing 
process  control  limits.  It  is  derived  by 
multiplying  Oe  by  2.0.  As  explained  above, 
the  published  value  of  Oc  =  0.0807  mg  is 
multiplied  by  1.438  m  "  ^  to  propagate  an 
MRE -equivalent  concentration  error  of  0.116 
mg/ra^.  Contrary  to  the  commenters' 
assertion,  this  is  less — not  more — than  the 
quantity  (0.14  mg/m^)  assumed  in  the 
February  1994  notice. 

In  September  1994,  a  more  recent  analysis 
was  placed  into  the  public  record,  based  on 
repeated  weighings  of  300  unexposed  filter 
capsules,  each  of  which  was  weighed  once  in 
the  Mine  Safety  Appliances  Co.  laboratory 
and  twice  in  MSHA's  laboratory  using 
current  equipment  (Kogut.  May  12,  1994). 
Based  on  this  analysis,  Oc  was  estimated  to 
be  29  ^g  for  pre-  and  post-weighings  on 
different  days  at  different  laboratories,  or  5.8 
|ig  for  pre-  and  post-weighings  on  the  same 
day  within  MSHA's  laboratory.  The  5.8-ng 
value  was  used  as  part  of  the  NIOSH 
"indirect  approach"  in  its  1995  accuracy 
assessment  (Wagner,  1995).  Neither  of  these 
two  estimates,  however,  reflects  the  effects  of 
truncation  or  of  a  mean  difference  of  about 
12  Jig  discovered  between  weighings  in  the 
two  laboratories.  Combining  these  two 
additional  effects  with  the  29-ng  estimate 
results  in  an  adjusted  estimate  of  Oc  =  51.7 
Hg  for  weighings  made  in  different 
laboratories  and  truncated  to  a  multiple  of 
0.1  mg.  MSHA  and  NIOSH  regard  this  51.7- 
Hg  value  to  be  the  best  available  estimate  of 
Oe  for  inspector  samples  processed  between 
late  1992,  when  the  current  style  of  (tamper- 


resistant)  cassette  was  introduced,  and  mid- 
1995,  changes  in  inspector  sample  processing 
were  implemented. 

Some  previous  commenters  suggested  that 
the  estimates  of  Oe,  placed  into  the  record  in 
September  1994,  did  not  adequately  account 
for  potential  errors  in  the  weighing  process 
as  it  existed  at  that  time.  One  of  these 
previous  commenters  asserted  that  truncation 
error  was  an  additional  source  of  uncertainty 
that  had  not  been  accounted  for.  As 
explained  above,  however,  Ot  accounts  for 
uncertainty  deriving  firom  both  the  pre-  and 
post-exposure  weighings.  Both  the  80.7-ng 
NBS  estimate  and  the  97.4-ng  value  assumed 
in  the  February  1994  notice  included  the 
effects  of  truncating  weight  measurements  to 
0.1  mg.  Truncation  effects  are  also  included 
in  the  51.7-ng  estimate. 

Some  previous  commenters  expressed 
special  concern  over  the  accuracy  of  pre- 
exposure filter  capsule  weights  as  measured 
by  Mine  Safety  Appliances  Co.  One 
commenter  expressed  "grave  concern"  with 
regard  to  the  12-^g  systematic  difference  in 
weights  found  between  Mine  Safety 
Appliances  Co.  and  MSHA  weighings  of  the 
same  unexposed  capsules,  as  described  in 
MSHA's  1994  analysis  (Kogut,  May  12,  1994). 
These  concerns  became  moot,  at  least  with 
respect  to  MSHA's  inspector  sampling 
program,  when  MSHA  began  pre-  and  post- 
weighing  all  inspector  samples  at  MSHA's 
laboratory.  Furthermore,  any  potential  bias 
resulting  from  differences  in  laboratory 
conditions  on  the  days  of  pre-  and  post- 
exposure weighings  should  now  be 
eliminated  by  the  use  of  control  filter 
capsules.  However,  contrary  to  this 
commenter's  interpretation,  the  emalysis 
submitted  to  the  record  in  September  1994 
resulted  in  a  substantially  lower  estimate  of 
Or  than  that  assumed  in  the  February  1994 
notice — even  after  adjustment  for  the  12-ng 
systematic  difference  observed  between 
weighing  laboratories.  The  51.7-ng  estimate 
discussed  above  includes  this  adjustment. 

MSHA  and  NIOSH  also  analyzed  data 
submitted  by  the  NMA  in  connection  with 
these  proceedings.  An  important  result  of 
that  analysis,  described  in  Appendix  D,  was 
an  estimate  of  o,  equal  to  76  ^g  ±  15  \y%.^^ 
This  estimate  is  not  significantly  different, 
statistically,  from  either  the  97.4-ng  value 
assumed  in  the  February  1994  notice,  the 
80.7-ng  NBS  estimate,  or  the  51.7-ng  value 
estimated  for  samples  collected  between  late 
1992  and  mid-1995.  Since  the  NMA  data 
were  obtained'from  samples  collected  by 
Skyline  Coal,  Inc.  prior  to  1995,  the 
Secretaries  believe  these  data  confirm  the 
51.7-ng  value  of  Oc  applicable  to  the  Skyline 
samples.  The  estimate  of  Oe  obtained  from  the 
Skyline  data  is,  however,  significantly  greater 
than  the  value  estimated  for  weight-gain 
measurements  under  MSHA's  current 
inspection  program.  This  is  explained  by  the 
fact  that  when  the  Skyline  samples  were 
collected,  all  samples  were  weighed  in 
different  laboratories  before  and  after 


"  To  construct  a  90-percent  confidence  interval 
for  Oe,  based  on  the  Skyline  data,  the  15-^g 
"standard  error  of  the  estimate"  must  be  multiplied 
by  a  confidence  coefficient  of  1.64. 


sampling,  and  the  weights  were  truncated  to 
0.1  mg.  before  calculating  the  weight  gain. 

Both  truncation  of  weights  and  the  practice 
of  pre-  and  post-weighing  samples  in 
different  laboratories  were  discontinued  for 
inspector  samples  in  mid-1995.  Under 
MSHA's  revised  procedures  for  processing 
inspector  samples,  filter  capsules  were 
weighed  both  before  and  after  sampling  in 
MSHA's  laboratory.  Furthermore,  MSHA 
began  to  use  weights  recorded  to  the  nearest 
^g  in  calculating  dust  concentrations. 
Therefore,  the  5.8-jig  estimate  of  Oc  described 
above,  applying  to  pre-  and  post-exposure 
weighings  in  the  same  laboratory  using 
current  equipment  and  no  truncation,  was 
used  by  NIOSH  to  calculate  CVwe.gh,  as  part 
of  the  NIOSH  "indirect"  evaluation  of  CVwui, 
placed  into  the  public  record  on  March  12, 
1996. 

Based  on  the  results  of  MSHA's  1995  field 
study,  Oc  was  estimated  to  be  9.12  ng  (Kogut, 
et  al.,  1997).  The  filter  capsules  involved  in 
this  study  were  used  to  collect  respirable  coal 
mine  dust  samples  in  an  underground  mine 
between  pre-  and  post-exposure  weighings  in 
MSHA's  laboratory,  potentially  subjecting 
them  to  unknown  sources  of  variability  in 
weight  gain  not  covered  by  the  laboratory 
estimates.  Substituting  the  estimated  value  of 
Oc  =  9.12  ng  into  Equation  3  results  in  a 
corresponding  estimate  of  CV weight  that 
declines  as  the  sampled  dust  concentration 
increases — ranging  from  9.3  percent  at  dust 
concentrations  of  0.2  mg/m'  to  less  than  one 
percent  at  concentrations  greater  than  2.0 
mg/m-'.  This  estimate  of  CVwdghi  applies  to 
the  procedure  utilizing  control  filter 
capsules. 

An  updated  estimate  of  Oe  =  6.5  )xg  was  also 
calculated  using  the  published  NBS 
procedure  for  filter  capsules  processed  with 
the  current  equipment  and  procedures  for 
inspector  samples.  This  estimate,  derived 
from  weighing  the  same  group  of  55 
unexposed  filter  capsules  139  times  over  a 
218-day  period,  was  described  in  material 
placed  into  the  public  record  on  March  12. 
1996  (Tomb,  February  16,  1996).  The  6.5  ng 
estimate  applies  to  filter  capsules  pre-  and 
post-weighed  robotically  on  different  days 
within  MSHA's  laboratory,  but  it  does  not 
reflect  any  potential  effects  of  removing  the 
capsule  from  the  laboratory  and  exposing  it 
in  the  field  between  weighings. 

The  estimate  of  imprecision  in  measured 
weight  gain  derived  from  MSHA's  1995  field 
study  discussed  earlier  (9.1  ^g),  falls  only 
slightly  above  the  6.5-jig  laboratory  estimate. 
This  suggested  that  the  process  of  handling 
and  actually  exposing  the  filter  capsule  in  a 
mine  environment  does  not  add  appreciably 
to  the  imprecision  in  measured  weight  gain. 

In  February  1997,  75  unexposed  filter 
capsules  that  had  been  pre-weighed  in 
MSHA's  laboratory  and  distributed  to  MSHA 
district  offices  were  recalled  and  reweighed. 
After  adjusting  for  variability  attributable  to 
the  date  of  initial  weighing  (i.e..  variability 
that  would  be  eliminated  by  use  of  a  control 
filter  capsule),  these  data  provided  an 
estimate  of  Oc  equal  to  8.2  |ig  (Wagner,  May 
28,  1997).  This  estimate,  based  on  weighings 
separated  by  a  span  of  about  four  to  five 
months,  corroborated  the  9.1-(ig  estimate 
obtained  from  MSHA's  1995  field  study. 
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An  MSHA  report  placed  into  the  public 
record  with  the  December  31.  1997  Federal 
Register  notices  described  results  from  an 
experiment  in  which  32  filter  capsules  were 
each  weighed  on  50  different  days, 
ahemating  between  the  MSHA  and  Mine 
Safety  .-\pphances  Co.  laboratories.  Sixteen  of 
these  capsules  employed  a  Tyvek*  filter 
support  pad  of  the  type  approved  under  30 
CFR  part  74  The  remaining  sixteen  were  of 
the  modified  type,  in  which  the  Tyvek* 
support  pad  was  replaced  by  a  stainless  steel 
support  pad.  The  residual  variance 
associated  with  an  individual  weight 
measurement  was  found  to  be  53.5  |ig-  for 
filter  capsules  employing  a  Tyvek*  support 
pad  and  62.9  \xg-  for  capsules  employing  a 
stainless  steel  support  pad  (Parobeck,  et  ah, 
1997.  Table  3.)  These  figures  represent  the 
squared  residual  variability  not  "explained" 
by  repeated  handling,  elapsed  time,  changes 
in  laboratory  conditions,  or  other  terms  of  the 
model  used  in  the  report.  The  other  sources 
cif  variability  reported  (i.e.,  those  "explained" 
by  the  model)  are  all  eliminated  by  the  use 
of  a  control  filter.  Therefore,  since 
measurement  of  a  weight  gain  requires  two 
measurements  of  weight,  the  corresponding 
estimates  of  o^  are  (2  53.5)"^  =  10.3  ng  for 
Tvvek*-supported  filters  and  (2-62.9)"^  = 
11  2  ng  for  stainless  steel. 

The  final  two  values  for  o,  presented  in 
Table  C-1  of  this  appendix  are  based  on  filter 
capsules  pre-weighed  in  MSHAs  laboratory, 
sent  to  Mine  Safety  Appliances  Co.  for 
assembly  into  standard  plastic  cassettes,  and 
then  later  weighed  a  second  time  in  MSHA's 
laboratory.  This  is  currently  the  normal 
practice  for  filter  capsules  used  by  MSHA 
inspectors.  Both  of  these  values,  summarized 
below,  are  derived  in  a  statistical  analysis 
being  placed  into  the  public  record  along 
with  this  notice  (Kogut,  et  al.,  1999,  Table  A- 
2).  In  that  analysis,  "On"  represents  the 
portion  of  uncertainty  in  a  weight  gain 
measurement  that  a  control  filter  correction 
cannot  be  expected  to  eliminate.  This 
includes  both  weighing  imprecision  and 
spurious  but  unsystematic  changes  in  weight, 
such  as  might  be  due  to  random 
contamination.  Therefore,  in  the  present 
context,  Oe  can  conservatively  be  identified 

with  On- 

In  1998.  to  maintain  quality  control  for  the 
production  of  filter  capsules  used  in  MSHA's 
enforcement  program,  2,640  unexposed  filter 
capsules  were  weighed  at  MSHA's  laboratory 
before  and  after  assembly  by  Mine  Safety 
Appliances  Co.  All  of  these  capsules 
employed  a  Tyvek*  filter  support  pad.  The 
estimated  value  for  On  (here  identified  with 
Oc)  associated  with  these  capsules  was  11.3 

In  1999,  MSHA  performed  a  special 
Modified  Filter  Capsule  Study  (MFCS)  in 
which  the  Tyvek*  filter  support  pad  was 
replaced  by  a  stainless  steel  support  pad.  The 
purpose  of  the  MFCS  was  to  quantify  the 
impact  of  such  a  substitution  on  the  accuracy 
of  respirable  coal  mine  dust  measurements. 
Based  on  an  analysis  of  weight  gains 
measured  for  300  modified  filter  capsules.  On 
(here  identified  with  Or)  was  estimated  to  be 
11.6  ng.  All  of  these  capsules  were  initially 
weighed  in  MSHA's  laboratory,  assembled 
into  cassettes  by  Mine  Safety  Appliances  Co., 


distributed  to  MSHA  inspectors,  carried  but 
not  exposed  during  a  mine  inspection,  and 
then  weighed  for  a  second  time  in  MSHA's 
laboratory.  The  11.6  |ig  value  represents  the 
combined  effects  of  weighing  imprecision 
and  random  contamination  during  assembly, 
distribution,  and  field  use.  It  therefore 
provides  a  conservative  estimate  of  Oe  for 
filter  capsules  employing  stainless  steel 
support  pads. 

(c)  Negative  Weight-Gain  Measurements 

Some  previous  commenters  pointed  out 
that  MSHA  routinely  voids  samples  when  the 
measured  pre-exposure  weight  of  a  filter 
capsule  is  greater  than  the  measuired  post- 
exposure weight.  According  to  these 
commenters,  such  occurrences  reflect  an 
unacceptable  degree  of  inaccuracy  in  weight- 
gain  measurements.  One  commenter  asserted 
that  such  cases  are  "of  particular  significance 
when  only  one  sample  is  relied  upon."  This 
commenter  attributed  such  occurrences 
solely  to  errors  in  the  capsule  pre-weight  and 
implied  that  they  should  not  be  expected  to 
occur  under  MSHA's  quality  assurance 
program.  It  was,  therefore,  impUed  that 
negative  weight-gain  measurements  are  not* 
consistent  with  the  degree  of  uncertainty 
being  attributed  to  weighing  error. 

Prior  to  implementation  of  the  1995 
processing  modifications,  a  significant 
fraction  of  samples  with  less  than  0.1  mg  of 
true  weight  gain  (i.e.,  G  <  0.10  mg)  could  be 
expected  to  exhibit  negative  weight  gains 
(i.e.,  g  <  -  0.1  mg).  Contrary  to  the 
commenter's  implication,  however,  negative 
weight-gain  measurements  do  not  arise 
exclusively  frtDm  positive  pre-exposure 
weighing  errors  [i.e.,  Wi  >  W|).  They  can  also 
cirise,  with  equal  likelihood,  from  negative 
post-exposure  weighing  errors  (i.e.,  Wj  <  W2). 

What  is  required  for  a  negative  weight  gain 
(w2  <  Wi)  is  that  e  <  -G.  Since  the  true 
weight  gain  (G)  is  always  greater  than  or 
equal  to  zero,  this  means  that  a  negative 
weight  gsiin  is  observed  when  e  is  sufficiently 
negative.  Under  standard  assumptions  of 
normally  distributed  errors,  Oe  fully  accounts 
for  the  probability  of  such  occurrences. 
Naturally,  this  probability  becomes  smaller 
as  G  increases  and  also  as  Oe  decreases. 

The  occasional  negative  weight-gain 
measurements  that  have  been  observed  su-e 
consistent  with  values  of  Oc  estimated  for 
previous  processing  procedures.  Table  C-2 
contains  the  probability  of  a  negative  weight- 
gain  measurement  for  true  weight  gains  (G) 
ranging  from  0.0  mg  to  0.08  mg,  assuming  Oc 
=  51.7  Jig  and  the  previous  practice  of 
truncation,  which  has  now  been 
discontinued  for  inspector  samples.  Since  the . 
purpose  here  is  to  evaluate  the  probability  of 
negative  weight  gains  under  MSHA's 
previous  processing  procedures,  it  is  also 
assumed  that  no  control  filter  capsules  are 
used  to  adjust  weight  gains. 


Table  C-2.— Probability  of  Nega- 
tive Weight-Gain  Measurement, 
Assuming  Truncation  and  a^  = 

51.7  ^iG 


True  weight  gain  G  = 

W,-W,  (mg) 

Estimated  prob- 
ability of  negative 
measurement.  % 

0.00 

12  9 

0.01  

84 

0.02 

51 

0.03 

2.8 

0.04 

1  5 

0.05  

0.7 

0.06 

0.4 

0.07 

02 

0.08 

0  1 

Note:  Tabled  probabilities  (in  percent) 
were  obtained  from  a  simulation  of  35,000 
weight-gain  measurements  at  each  value  of  G, 
assuming  normally  distributed  weighing 
errors  and  the  now  discontinued  practice  of 
measurement  truncation. 

One  commenter  suggested  the  use  of  a  test 
based  on  the  fi^uency  of  negative  weight- 
gain  measurements  to  check  the  magnitude  of 
the  MSHA/NIOSH  estimate  of  CVu«i.  As 
proposed  by  the  commenter,  the  test  of  CVu^uj 
would  consist  of  comparing  the  observed 
proportion  of  samples  voided  due  to  a 
negative  recorded  weight  gain  to  the 
proportion  expected,  given  CVuxiu  equal  to 
the  MSHA/NIOSH  estimate.  If  the  observed 
proportion  were  to  exceed  the  expected 
proportion,  then  this  would  constitute 
evidence  that  CVuh.]  was  being 
underestimated. 

The  commenter  miscalculated  the  expected 
proportion,  because  he  mischaracterized  the 
MSHA/NIOSH  estimate  of  CV,oui  as  constant 
over  the  continuum  of  dust  concentrations. 
The  MSHA/NIOSH  estimate  of  CVux.1 
increases  as  dust  concentrations  decrease. 
This  would  cause  a  higher  proportion  of 
negative  results  than  what  the  commenter 
projected  under  the  MSHA/NIOSH  estimate, 
regardless  of  what  statistical  distribution  of 
dust  concentrations  is  assumed.  The 
commenter's  projection  also  neglected  to  take 
into  account  the  effects  of  truncating  pre-  and 
post-exposure  weights  to  multiples  of  0.1  mg. 
Although  this  practice  has  now  been 
discontinued  for  MSHA  inspector  samples,  it 
is  a  factor  in  the  available  historical  data. 

In  principle,  if  the  statistical  distribution  of 
true  dust  concentrations  were  known,  the 
expected  proportion  of  samples  voided  for 
negative  weight  gain  could  be  recalculated  to 
reflect  both  a  variable  CVk^j  and,  when 
applicable,  truncation  of  recorded  weights. 
However,  under  the  commenter's  proposal, 
deriving  the  expected  proportion  of  negative 
measurements  would  involve  not  only  CVuj<«i, 
but  also  an  estimate  of  the  distribution  of  true 
dust  concentrations.  Such  an  estimate  would 
rely  on  the  tenuous  assumption  that  a 
mixture  of  dust  concentrations  in  different 
environments  is  closely  approximated  by  a 
lognormal  distribution  far  into  the  lower 
tail — i.e.,  even  at  concentrations  extremely 
near  zero.  Furthermore,  valid  estimation  of 
the  lognormal  parameters,  applicable  to  dust 
concentrations  near  zero,  would  be 
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complicated  by  measurement  errors, 
especially  those  resulting  in  negative  or  zero 
values.  Depending  on  the  data  used, 
truncation  effects  could  also  confound  the 
analysis. 

Before  truncation  was  discontinued, 
negative  weight-gain  measurements  were 
caused  by  various  combinations  of  pre-  and 
post-exposure  weighing  and  truncation  error. 
Before  MSHA  began  adjusting  weight  gains 
using  an  unexposed  control  filter,  differences 
in  laboratory  conditions  on  the  two  weighing 
days  and/or  unexplained  but  real  systematic 
weight  losses  over  time  may  also  have 
contributed  to  the  observed  firequency  of 
negative  weight  gains.  Now  that  truncation 
has  been  removed  as  a  source  of  error  in 
weight-gain  measurements  for  inspector 
samples,  and  control  filters  are  used  to 
correct  for  systematic  changes,  the  frequency 
of  negative  weight  gains  observed  historically 
is  largely  irrelevant.  Significant  negative 
weight-gain  measurements — i.e.,  those  that 
cannot  be  explained  by  normal  weighing 
imprecision — are  expected  to  occur  less 
frequently  than  in  the  past. 

(d)  Comparing  Weight  Gains  Obtained  From 
Paired  Samples 

Some  previous  commenters  maintained 
that  "although  there  may  be  slight  differences 
between  how  the  samples  are  dried  *   *   *" 
differences-between  the  weight  gain  observed 
in  MSHA  samples  and  simultaneous  samples 
collected  nearby  (and  processed  at  an 
independent  laboratory)  indicated  a  greater 
degree  of  weighing  uncertainty  than  what 
was  being  assumed.  In  response  to  the 
Secretaries'  request  for  any  available  data 
supporting  this  position,  results  from  paired 
dust  samples  were  provided  by  two  coal 
companies. 

In  compeuing  measurements  obtained  from 
paired  samples,  there  are  several  important 
considerations  that  some  previous 
commenters  did  not  take  into  account.  First, 
if  two  different  sampler  units  are  exposed  to 
identical  atmospheres  for  the  same  period  of 
time,  the  difference  between  weight-gain 
measurements  gi  and  gi  arises,  in  part,  from 
two  independent  weight-gain  measurement 
errors,  ei  and  e2.  If  uncertainty  due  to  each 
of  these  errors  is  represented  by  Oe,  then  the 
difference  between  gi  and  gj  has  uncertainty 
due  to  weighing  error  equal  to  Oev2. 
Consequently,  weight  gains  measured  in  the 
same  laboratory,  on  the  same  day,  for 
different  filter  capsules  exposed  to  identical 
atmospheres  can  be  expected  to  differ  by  an 
amount  whose  standard  deviation  is  1.4l0e. 

Furthermore,  if  the  two  exposed  capsules 
are  processed  at  different  laboratories,  the 
difference  in  weight  gains  contains  an 
additional  error  term  arising  from  differences 
between  laboratories.  Evidence  was 
presented  that  this  term  (in  the  notation  of 
Kogut,  May  12,  1994)  is  far  more  significant 
than  the  intra-lab,  intra-day  weighing  error  in 
MSHA's  laboratory.  Moreover,  the  additional 


uncertainty  introduced  by  use  of  a  third 
laboraton,'  also  depends  on  unknown 
weighing  imprecision  within  that  laboratory, 
which  may  differ  from  that  maintained  by 
MSHA's  measurement  assurance  process. 
(See  Appendix  D  for  analysis  of  paired 
sample  data  submitted  by  NMA). 

However,  the  most  important  consideration 
in  comparing  weight  gains  from  two  different 
samples  is  that  under  real  mining  conditions, 
the  atmospheres  sampled  may  not  be 
identical — even  if  the  sampler  units  are 
located  near  one  another.  Differences  in 
atmospheric  dust  concentrations  over 
relatively  small  distances  have  been 
documented  (Kissell,  etal..  1993).  Such 
differences  would  be  expected  to  produce 
corresponding  differences  in  weight  gain  that 
are  unrelated  to  the  accuracy  of  a  single,  full- 
shift  measurement  as  defined  by  the 
measurement  objective  explained  earlier  Ln 
this  notice. 

n.  Pump  Variability  ^ 

The  component  of  uncertainty  due  to 
variability  in  the  pump,  represented  by 
CVpump,  consists  of  potential  errors  associated 
with  calibration  of  the  pump  rotameter, 
variation  in  flow  rate  during  sampling,  and 
(for  those  pumps  with  rotameters)  variability 
in  the  initial  adjustment  of  flow  rate  when 
sampling  is  begun.  The  Secretaries  believe 
that  CVpump  adequately  accounts  for  all 
uncertainty  identified  by  previous 
commenters  as  being  associated  with  the 
volume  of  air  sampled. 

In  deriving  the  Values  Table  published  in 
MSHA's  February  1994  notice,  MSHA  used 
a  value  of  5  percent  to  represent  uncertainty 
associated  with  initial  adjustment  of  flow 
rate  at  the  beginning  of  the  shift  and  another 
value  of  5  percent  to  represent  flow  rate 
variability.  The  5-percent  value  for  vauriability 
in  initial  flow  rate  adjustment  was  estimated 
from  a  laboratory  experiment  conducted  by 
MSHA  in  the  early  1970s,  while  the  value  for 
flow  rate  variability  was  based  on  the 
allowable  flow  rate  tolerance  specified  in  30 
CFR  part  74.  This  part  requires  that  the  flow 
rate  of  all  sampling  systems  not  vary  by  more 
than  ±5  percent  over  a  full  shift  with  no  more 
than  two  adjustments.  MSHA  did  not  include 
a  separate  component  of  variability  for  pump 
rotameter  calibration  because  it  was  already 
included  in  the  5-percent  value  used  to 
represent  flow  rate  variability. 

Based  on  a  review  of  published  results  by    " 
Bowman  et  al.  (1984),  the  Secretaries 
concluded  that  the  component  of  uncertainty 
associated  with  the  combined  effects  of 
variability  in  flow  rate  during  sampling  and 
potential  errors  in  calibration  is  less  than  3 
percent.  Therefore,  as  proposed  in  the  March 
12, 1996  notice,  the  Secretaries  are  now 
estimating  uncertainty  due  to  variability  in 
flow  rate  to  be  3  percent. 

Because  MSHA  could  not  provide  the 
experimental  data  supporting  the  5-percent 
value  used  to  represent  uncertainty 


associated  with  the  initial  adjustment  of  flow 
rate,  one  commenter  recommended  that 
MSHA  conduct  a  new  experiment.  In 
response  to  that  request,  MSHA  conducted  a 
study  to  establish  the  variability  associated 
with  the  initial  flow  rate  adjustment.  The 
study,  placed  into  the  public  record  on 
September  9, 1994,  attempted  to  emulate 
realistic  operating  conditions  by  including  a 
variety  of  sampling  personnel  making 
adjustments  under  various  conditions. 
Results  showed  the  coefficient  of  variation 
associated  with  the  initial  adjustment  to  be 
3  ±  0.5  percent  (Tomb,  September  1,  1994). 
The  Secretaries  consider  this  study  to 
provide  the  best  available  estimate  for 
uncertainty  associated  with  the  initial 
adjustment  of  a  sampler  unit's  flow  rate. 
Therefore,  as  proposed  ih  the  March  12,  1996 
notice,  the  Secretaries  are  now  estimating 
uncertainty  due  to  variability  in  the  initial 
adjustment  to  be  3  percent. 

One  previous  commenter  expressed 
concern  regarding  how  representative 
MSHA's  study  on  initial  flow  rate  adjustment 
was  of  actual  sampling  conditions.  The 
Secretaries  consider  the  conditions  under 
which  the  study  was  conducted  to  have 
adequately  mimicked  conditions  under 
which  the  flow  rate  of  a  coal  mine  dust 
sampling  system  is  adjusted.  This  was  more 
rigorous  than  the  original  study,  from  which 
MSHA  estimated  the  5-percent  value 
assumed  in  the  February  12,  1994  notice.  The 
tests  were  conducted  in  an  underground 
mine,  using  both  experienced  and 
inexperienced  persons  to  make  the 
adjustments.  Also,  the  only  illumination  was 
supplied  by  cap  lamps  worn  by  the  person 
making  the  adjustments.  Tests  were 
conducted  for  adjustments  made  in  three 
different  physical  positions:  standing, 
kneeling  and  prone.  Inspection  personnel 
participating  in  the  study  provided  guidance 
as  to  the  methods  typically  used  by 
inspection  personnel  in  adjusting  pumps.  In 
fact,  environmental  conditions  under  which 
the  test  was  conducted  were  generally  more 
severe  than  those  normally  encountered  by 
inspection  personnel,  since  initial 
adjustment  of  the  pumps  normally  occurs  on 
the  surface  just  before  the  work  shift  begins. 

The  same  commenter  also  questioned  why 
only  the  variability  associated  with  initial 
adjustment  of  the  flow  rate  was  estimated 
and  not  the  variability  associated  with 
subsequent  adjustments  during  the  shift.  This 
is  because  the  variability  associated  with  the 
subsequent  flow  rate  adjustments  of  an 
approved  sampler  unit  is  already  included  in 
the  3-percent  value  estimated  for  variability 
in  flow  rate  over  the  duration  of  the  shift. 

Since  variability  in  the  initial  flow  rate 
adjustment  is  independent  of  calibration  of 
the  pump  rotameter  and  variability  in  flow 
rate  during  sampling,  these  two  sources  of 
uncertainty  can  be  combined  through  the 
standard  propagation  of  errors  formula: 


CVp„„p  =  V(3%)2+(3%)'=4.2% 
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This  estimate  accords  well  with  a  more 
recent  finding  based  on  186  measurements  in 
an  underground  mine,  using  constant  flow- 
control  pumps  (Kogut  et  al..  1997).  That 
study  estimated  CVpump  =  4.0  percent  and 
concluded  that  CVpump  was  unlikely  to 
exceed  4.4  percent. 

Three  previous  commenters  stated  that 
there  are  reports  of  sampling  pumps  being 
calibrated  and  used  at  altitudes  differing  by 
as  much  as  3,000  feet  and  that,  for  many 
pumps,  this  could  result  in  more  than  a  3- 
percent  change  in  flow  rate  per  1 ,000  feet  of 
altitude.  MSHA  recognized  this  as  a  potential 
problem  as  early  as  1975.  As  a  result,  MSHA 
conducted  a  study  to  ascertain  the  effect  of 
altitude  on  coal  mine  dust  sampler 
calibration  (Treaftis.  et  al.,  1976).  The  study 
showed  that  both  pump  performance  and 
rotameter  calibration  were  affected  by 
changes  in  altitude  but  that  an  approved 
Mine  Safety  Appliances  Co.  sampling  system, 
calibrated  and  adjusted  at  an  altitude  of  800 
feet  to  a  flow  rate  of  2.0  L/min,  would  meet 
the  requirement  of  30  CFR  74.3(11)  when 
sampling  at  an  altitude  of  10,000  feet,  even 
if  no  adjustment  were  made  to  the  pump.  The 
study  also  provided  equations  for  adjusting 
the  calibration  mark  on  the  pump  rotameter 
so  that,  when  sampling  at  an  altitude 
different  from  the  one  at  which  the  rotameter 
was  calibrated,  the  appropriate  flow  rate 
would  be  obtained.  These  procedures  are 
used  by  MSHA  inspectors  in  instances  where 
the  sampling  altitude  is  significantly 
different  from  the  altitude  where  the 
sampling  system  is  calibrated. 

Some  previous  commenters  questioned  the 
ability  of  the  older  Mine  Safety  AppKances 
Co.  Model  G  pumps  to  meet  the  same  flow 
rate  specifications  as  new  pumps.  MSHA  has 
discontinued  the  use  of  these  older  pumps  in 
its  sampling  program  and  will  be  using  only 
flow-control  pumps.  More  recent  MSHA 
studies  show  that  these  pumps  continue  to 
meet  the  flow  rate  requirement  of  30  CFR 
74.3(11)  at  altitudes  up  to  10,000  feet  (Gero, 
et  al.,  1995).  As  a  result,  the  flow-control 
pumps  currently  used  by  inspectors  can  be 
calibrated  at  one  altitude  and  used  at  another 
altitude  with  no  additional  adjustments  made 
to  the  pumps.  Furthermore,  all  sampler  units 
used  to  measure  respirable  dust 
concentrations  in  coal  mine  environments 
are  required  to  be  approved  in  accordance 
with  the  regulator)'  requirements  of  30"CFR 
part  74,  which  require  flow  rate  consistency 
to  be  within  ±0.1  L/min  of  the  2.0  L/min 
flow  rate.^*  MSHA's  experience  over  the  past 
20  years  has  demonstrated  that  flow  rate 
consistency  of  older  sampling  systems  will 
continue  to  meet  the  requirements  specified 
in  part  74,  provided  the  systems  are  regularly 
calibrated  and  maintained  in  approved  condi 
tion.  To  ensure  that  sampling  systems 
continue  to  meet  the  specification  of  part  74, 
MSHA's  policy  requires  calibration  and 
maintenance  by  specially  trained  personnel 


"Section  74.3(13)  requiies  that  flow  rate  in  an 
approved  sampler  unit  deviate  from  2.0  L/min  by 
no  more  than  5  percent  over  an  8-hour  period,  with 
no  more  than  2  readjustments  after  the  initial 
setting.  However,  this  is  a  maximum  deviation,  and 
the  uncertainty  associated  with  pump  flow  rate,  as 
quantified  by  its  coefBcient  of  variation,  is  3 
percent. 


in  accordance  with  MSHA  Informational 
Report  No.  1121  (revised). 

m.  Intersampler  Variability 

Intersampler  variability,  represented  by 
CVMmpicr,  accounts  for  uncertainty  due  to 
physical  variations  from  sampler  to  sampler. 
Most  of  the  previous  commenters  ignored 
this  source  of  uncertainty.  One  commenter, 
however,  stated  that  10-mm  nylon  cyclones 
are  subject  to  performance  variations  due  to 
static  charging  phenomena  (discussed  in 
Appendix  B). 

Intersampler  variability  was  investigated 
by  Bowman,  et  al..  (1984),  Bartley,  et  al. 
(1994),  and  Kogut,  et  al.  (1997).  Bowman,  et 
al.  designed  a  precision  experiment  to 
determine  the  contribution  to  CVuMai  from 
differences  between  individual  coal  mine 
dust  sampler  units.  Based  on  their 
experiment,  they  reported  CV„mpicr  =  16 
percent,  which  included  variation  in  both  the 
10-mm  nylon  cyclone  and  the  Mine  Safety 
Appliances  Co.  Model  G  pump.  They 
concluded  that  this  low  degree  of  component 
variability  indicates  there  is  excellent 
uniformity  in  the  mechanical  components  of 
dust  sampler  units.  Bartley,  from  his 
experimental  investigation  of  eight  10-mm 
nylon  cyclones,  estimated  CV»ampi„  to  be  no 
more  than  5  percent  for  aerosols  with  a  size 
distribution  typical  of  those  found  in  coal 
mine  environments.  Based  on  an  analysis 
involving  32  different  sampler  imits,  Kogut, 
J.,  et  al.,  (1997)  found  that  CV«nipicr  was 
unlikely  to  exceed  3.1  percent.  Unlike 
Bartley 's  study,  however,  this  analysis  relied 
on  new  cyclones,  which  might  be  expected 
to  exhibit  less  variability  than  older,  heavily 
used  cyclones.  Therefore,  NIOSH  used  the 
more  conservative  estimate  of  5  percent,  with 
an  upper  95-percent  confidence  limit  of  9 
percent,  in  its  "indirect  approach"  for 
estimating  CV,oiiii  and  evaluating  method 
accuracy  (Wagner,  1995). 

Appendix  D — Data  Submitted  by 
Previous  Cominenten> 

During  the  public  hearings,  several 
previous  commenters  indicated  thev  had  data 
showing  that  MSHA  and  NIOSH  had 
underestimated  the  overall  magnitude  of 
uncertainty  associated  with  a  single,  full-shift 
tneasurement.  These  data  and  accompanying 
analyses  were  submitted  to  the  record  and 
evaluated  by  MSHA  and  NIOSH.  Some  of  the 
data  sets  consisted  of  paired  samples,  where 
two  approved  sampler  units  were  placed 
nearby  one  another  and  operated  for  a  full 
shift.  One  of  the  resulting  samples  was 
analyzed  in  MSHA's  laboratory  and  the  other 
by  an  independent  laboratory.  These  data 
were  represented  as  showing  that  single,  full- 
shift  measurements  cannot  be  used  to 
accurately  estimate  dust  concentrations. 
Other  data  sets  submitted  consisted  of 
unpaired  measurements  collected  firom 
miners  at  intervals  over  varying  spans  of 
time.  These  data  sets  were  represented  as 
showing  that  exposures  vary  widely  between 
shifts  and  between  occupations. 

I.  Paired  Sample  Data  Submitted  by  the 

NMA 

The  American  Mining  Congress  and 
National  Coal  Association  [AMC  and  NCA 


have  since  merged  into  the  National  Mining 
Association,  (NMA)]  submitted  at  the  request 
of  MSHA  and  NIOSH  a  data  set  consisting  of 
381  pairs  of  exposure  measurements.  These 
measurements  had  been  obtained  from  the 
"designated  occupations"  on  two  longwall 
and  six  continuous  mining  sections 
belonging  to  Skyline  Coal,  Inc.  Two  sampling 
units  were  placed  on  each  participating 
miner  and  operated  for  the  full  shift.  After 
sampling,  one  sample  cassette  was  sent  to 
MSHA  for  analysis  while  the  other  was 
analyzed  at  a  private  laboratory.  All  samples 
were  reported  to  be  "portal  to  portal" 
samples  as  required  by  MSHA  regulations. 
Using  these  data,  the  NMA  estimated  an 
overall  CV  of  16  percent.  Based  on  this  16- 
percent  estimate,  the  NMA  suggested  that 
MSHA  had  imderesti mated  measurement 
uncertainty  in  its  February  1994  notice  by  60 
percent  at  dust  concentrations  of  2.0  mg/m'. 

The  NMA  estimate  of  16  percent  for  overall 
CV  includes  not  only  sampling  and  analytical 
error,  but  also  variability  arising  fhjm  two 
additional  sources:  (1)  Spatial  variability 
between  the  locations  where  the  two  samples 
were  collected;  and  (2)  interlaboratory 
variability  introduced  by  the  fact  that  a  third 
laboratory  was  involved  in  weighing  exposed 
filter  capsules. 

Since  the  two  dust  samples  within  each 
pair  submitted  were  not  collected  at  precisely 
the  same  location,  differences  observed 
between  paired  samples  in  the  Skyline  data 
are  partly  due  to  spatial  variability.  The 
Secretaries  fully  recognize  and  acknowledge 
that,  as  suggested  by  the  Skyline  data,  spatial 
variability  in  mine  dust  concentrations  can 
exist,  even  within  a  relatively  small  area  such 
as  the  so-called  breathing  zone  of  a  miner. 
Consistent  with  general  industrial  hygiene 
practice,  however,  the  Secretaries  do  not 
consider  such  variability  relevant  to  the 
acciuracy  of  an  individual  dust  concentration 
measurement. 

The  NMA  expressed  sampling  and 
analytical  error  as  a  single  percentage  relative 
to  the  average  of  all  dust  concentrations  that 
happened  to  be  observed  in  the  data 
analyzed.  Contrary  to  the  NMA  analysis, 
sampling  and  analytical  error  cannot  be 
expressed  as  a  constant  percentage  of  the  true 
dust  concentration.  Because  Ot  is  constant 
with  respect  to  dust  concentration,  CVwcighi 
declines  with  increasing  dust  concentration, 
as  explained  in  Appendix  C.  The  value  of 
CVuHij  assumed  by  MSHA  and  NIOSH  for  the 
period  when  the  Skyline  samples  were 
collected  (i.e.,  prior  to  1995)  is  approximately 
7.5  percent  when  the  true  dust  concentration 
(ji)  is  2.0  mg/m^  and  approximately  16.2 
percent  when  ^=0.5  mg/m^.  This  is  based  on 
applying  Equations  2  and  3  to  ac=51.7  ^g, 
CVp„mp=4.2  percent,  and  CVMmpter=5  percent. 

Even  if  the  effects  of  spatial  variability  and 
the  third  laboratory  are  ignored,  and  the 
overall  CV  is  interpreted  as  an  average  over 
the  range  of  concentrations  encountered,  the 
16-percent  value  reported  by  the  NMA  makes 
no  allowance  for  the  paired  covariance 
structure  of  the  data.  Therefore,  MSHA  and 
NIOSH  consider  the  16-percent  value  to  be 
erroneous,  even  under  NMA's  assumptions. 

MSHA  and  NIOSH  re-analyzed  the  Skyline 
data  in  order  to  check  whether  these  data 
were  consistent  with  the  value  of  Oe  [i.e.,  51.7 
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Hg)  estimated  for  the  time  when  the  Skyline 
samples  were  collected.  To  distinguish  the 
NMA  interpretation  of  sampling  and 
analytical  error  (including  spatial  variability) 
from  the  Secretaries'  interpretation 


(excluding  spatial  variability),  SAE  will 
denote  sampling  and  analytical  error 
according  to  the  Secretaries'  interpretation, 
and  SAE*  will  denote  sampling  and 
analytical  error  according  to  the  NMA 


interpretation.  If  CVsp,oai  denotes  the 
component  of  SAE*  attributable  to  spatial 
variability  for  each  measurement,  it  follows 
that 


SAE*  =  (CV, 


2       j-PV^ 
^  *-  '  spatial 


kYi 


total 


To  estimate  SAE*  as  a  function  of  dust 
concentration  from  the  data  provided,  a  least- 
squares  regression  analysis  was  performed  on 
the  square  of  the  difference  between  natural 


logarithms  of  dust  concentrations  X|  and  X2 
observed  within  each  pair.  Let  n*  denote  the 
true  mean  dust  concentration,  not  only  over 
the  full  shift  sampled,  but  also  over  the  two 


locations  seimpled.  The  expected  value  (E{-}) 
of  each  squared  difference  forms  the  ordinate 
of  the  regression  line  at  each  value  of  the 
abscissa  (1/ji*)^: 


E|(Ln(X,)-Ln(X2))H  =  2(SAE')" 

=    ifrv^     +rv'^       +rv^      +rv-     1 

^[^  '  pump  ^  '-  '  sampler  ^  *-  »  weight  ^  *-  *  spatial  J 

=    2(CVp^^  +  CVi,p„,  +  CV,^,„ )  +  2(l.438o,  /  ^' )' 
=    ao+a,(l/n*) 


Since  no  control  filter  capsules  were  used  in 
processing  the  Skyline  dust  samples,  CVweighi 
does  not,  in  this  analysis,  contain  the  V2 
factor  shown  in  Equation  3  of  Appendix  C. 
The  intercept  of  the  regression  line  is: 
ao=2(CV2p„„,,+CV2«^pteT+CV2,p„,^),  and  the 
slope  is  ai=2(1.4380c)  ^.  To  carry  out  the 
regression  analysis,  (i*  was  approximated  by 
(xi+X2)/2.  Regression  estimates  of  the 
parameters  ao  and  ai  were  used  to  generate 
corresponding  estimates  of  c  and  CV-spauai- 
The  least  squares  estimate  of  Oe  obtained 
from  this  analysis  is  76.0  (ig,  with  standard 
error  of  ±15  |ig.  This  is  not  significantly 
different,  statistically,  from  the  51.7-ng  value 
-estimated  for  the  time  period  when  the 
Skyline  samples  were  collected.  Assuming 
CVpump  =  4.2  percent  and  CVjampier  =  5 
percent,  the  value  of  CV5p.,„i  obtained  from 
the  least  squares  estimate  of  ao  is  19.7 
Dercent,  with  standard  error  of  ±  2.9  percent. 

!J   Pdircd  Sd^lpi^  IJaid  Submitted  by 
Mountain  Coal  Company 

.Viuuiitdin  Coal  Company  submitted  a  data 
set  consisting  of  the  difference  (expressed  in 
mg/m^)  between  paired  samples  collected 
from  miners  over  roughly  a  one-year  period. 
Two  sampler  units  were  placed  on  each 
participating  miner  (presumably  one  on  each 
collar  or  shoulder)  emd  operated  for  roughly 
a  full  shift.  One  sample  cassette  was  sent  to 
MSHA  for  analysis  (post-weighing)  while  the 
other  was  analyzed  at  a  private  laboratory. 

Mountain  Coal  Company  provided  only  the 
differences  between  measurements  within 
each  pair  and  not  the  concentration 
measurements  themselves.  Since  CV,ou,i 
varies  with  dust  concentration,  and  the  dust 
concentrations  were  not  provided,  it  was 
impossible  to  form  a  valid  estimate  of 
measurement  variability  from  these  data,  or 
to  determine  what  part  of  the  observed 
differences  could  be  attributed  to  weighing 


error  and  what  part  to  spatial  variability  or 
variability  attributable  to  operation  of  the 
pump  and  physical  differences  between 
sampler  units. 

in.  Exposure  Data  Suhmittcii  h\  Tim  Walter 
Resources,  Inc. 

Jim  Walter  Resources,  Inc.  submitted  a  data 
set  consisting  of  exposure  measurements 
collected  from  all  miners  working  on  two 
longwall  sections.  Measurements  were 
collected  from  each  miner  on  five 
consecutive  days.  This  procedure  was 
repeated  during  five  sampling  cycles  over  a 
two-year  period.  During  each  sample  cycle 
the  five  measurements  for  each  miner  were 
averaged  and  compared  to  the  respirable  dust 
standard.  According  to  Jim  Walter  Resources, 
Inc.,  the  sampling  plan  "eliminates  the  effect 
of  the  variability  of  the  environment  and 
minimizes  the  error  due  to  the  coefficient  of 
variation  of  the  pump  because  all  miners 
[original  emphasis]  are  sampled  for  five 
shifts,"  and  these  data  "show  the  variability 
of  the  sample  pump  and  of  the  worker's 
exposure  to  respirable  dust." 

In  its  submission,  Jim  Walter  Resources, 
Inc.  apparently  assumed  that  the  quantity 
being  measured  is  average  dust  concentration 
across  a  number  of  shifts,  rather  them  dust 
concentration  averaged  over  a  single  shift  at 
the  sampling  location.  The  Secretaries  agree  ■ 
that  dust  concentrations  do  vary  from  shift  to 
shift  and  from  job  to  job,  as  these  data 
illustrate.  This  variability,  however,  is  largely 
under  the  control  of  the  mine  operator  and 
should  not  be  considered  when  evaluating 
the  accuracy  of  a  single,  full-shift 
measurement. 

rV.  Exposure  Data  Submitted  by  the  NMA 

The  NMA  submitted  data  consisting  of 
recently  collected  and  historical 
measurements  collected  from  the  designated 
occupations  (continuous  miner  operator  for 


continuous  mining  sections  and  either  the 
headgate  or  tailgate  shearer  operator  for 
longwall  mining  sections)  for  three 
continuous  mining  sections  and  five  longwall 
mining  sections.  According  to  the  NMA 
analysis,  there  is  a  17-percent  probability  that 
these  mines  would  be  cited,  even  though  the 
long-term  average  is  less  than  the  respirable 
dust  standard. 

The  NMA  failed  to  recognize  that  the 
quantity  being  measured  is  dust 
concentration  averaged  over  a  single  shift  at 
the  sampling  location.  The  Secretaries  agree 
that  exposures  do  vary  from  shift  to  shift,  as 
these  data  illustrate.  This  variability, 
however,  is  largely  under  the  control  of  the 
mine  operator  and  should  not  be  considered 
when  evaluating  the  accuracy  of  a  single, 
full-shift  measurement. 

V.  Sequential  Exposure  Data  Submitted  by 
Jim  Walter  Resources,  Inc. 

Jjm  Walter  Resources,  Inc.  submitted  data 
collected  from  several  longwall  faces.  For 
each  longwall,  seven  dust  samples  were 
collected,  using  sampler  units  placed  on  the 
longwall  face  at  least  48"  from  the  tailgate  at 
the  MSHA  061  designated  location.  Pumps 
were  successively  turned  off  in  one  hour 
increments,  resulting  in  samples  covering 
progressively  longer  time  periods  over  the 
course  of  the  shift,  from  one  to  eight  hours. 
This  was  repeated  on  a  number  of  days  at 
each  longwall. 

Many  of  the  samples  showed  either  the 
same  or  less  weight  gain  than  the  previous 
sample  (collected  over  a  shorter  time  period) 
within  a  sequence.  In  the  cover  letter  and 
written  comments  accompanying  these  data, 
it  was  claimed  that  the  weight  gains  observed 
for  samples  within  each  sequence  should 
progressively  increase,  irrespective  of 
variations  in  air  flow  and  production  levels, 
and  that  the  patterns  observed  exemplify 
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"the  variability  of  sample  results  with  today's 
equipment  and  weighing  techniques." 

MSHA  and  NIOSH  have  concluded  that 
these  data  cannot  be  used  to  estimate  or 
otherwise  evaluate  measurement  accuracy  for 
the  following  reasons:  First,  a  highly 
sensitive  and  accurate  sampling  device 
would  be  expected  to  produce  variable 
results  when  exposed  to  even  slightly 
different  environments.  Since  the  samples 
within  each  sequence  of  seven  were  not 
collected  at  exactly  the  same  point,  they  are 
subject  to  spatial  variability  in  dust 
concentration.  It  is  well  known  that  dust 
concentrations  can  vary  even  within  small 
cureas  along  a  longwall  face.  Therefore, 
variability  in  sample  results  is  attributable 
not  only  to  measurement  errors  but  also  to 
variations  in  dust  concentration  due  to 
spatial  variability. 

Second,  even  on  a  production  shift, 
variations  in  air  flow  and  production  levels 
over  the  course  of  the  shift  can  result  in 
periods  within  the  shift  during  which  the 
true  dust  concentration  to  which  a  sampler 
is  exposed  is  low  or  near  zero.  If  a  sampler 
unit  is  exposed  to  a  relatively  low  dust 
concentration  during  the  final  hour  in  which 
it  is  exposed,  any  difference  between  that 
sample  and  the  previous  sample  will  tend  to 
be  dominated  by  spatial  variability.  In  such 
cases  the  increase  in  weight  accumulated 
during  the  final  hour  would  be  statistically 
insignificant  as  compared  to  variability  in 
dust  concentration  at  different  locations. 
Without  detailed  knowledge  of  the  airflow 
and  production  levels  as  they  varied  over 
each  shift,  it  is  impossible  to  determine  how 
many  cases  of  this  type  would  be  expected. 
However,  approximately  one-half  of  such 
samples  would  be  expected  to  exhibit  less 
weight  gain  than  the  previous  sample. 

Further,  because  sample  weights  were 
truncated  to  0.1  mg  at  the  time  these  data 
were  collected,  and  t)ecause  expected  weight 
gains  of  less  than  0.1  mg  are  not  uncommon 
over  a  one-hour  period,  there  would  be  no 
apparent  increase  in  recorded  weight  gain  in 
many  cases  where  the  two  sample  results 
actually  differed  by  a  positive  amount. 
Therefore,  some  unknown  number  of  cases 
showing  no  difference  in  successive  weight 
gains  are  attributable  to  truncation  effects. 
Truncation  has  now  been  discontinued  for 
samples  collected  under  MSHA's  inspection 
program. 

Finally,  as  has  been  shown  in  Appendix  C, 
a  certain  percentage  of  negative  weight-gain 
measurements  at  low  dust  concentrations  is 
consistent  with  the  weighing  imprecision 
experienced  at  the  time  these  samples  were 
collected.  However,  since  these  data  were  not 
collected  in  a  controlled  environment,  it  is 
impossible  to  determine  what  that  percentage 
should  be.  Because  the  weight  gain  for  each 
sample  is  determined  as  the  difference 
between  two  weighings,  comparison  of 
weight  gains  between  two  samples  involves 
a  total  of  four  independent  weighing  errors. 
Therefore,  veu-iability  attributable  purely  to 
weighing  error  in  the  difference  between 
weight  gains  in  two  successive  samples  is 
greater  (by  a  factor  equal  to  "2)  than 
variability  due  to  weighing  error  in  a  single 
sample.  Furthermore  samples  collected  over 
less  than  a  full  shift  are  subject  to  more 


variability  due  to  random  fluctuations  in 
pump  air  flow  and  cyclone  performance  than 
samples  collected  over  a  full  shift.  Both  of 
these  considerations  increase  the  likelihood 
that  a  sample  will  exhibit  less  weight  gain 
than  its  predecessor,  as  compared  to  the 
likelihood  of  recording  a  negative  weight 
gain  for  a  single,  full-shift  sample. 
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Dated:  May  31,2000. 
Alexis  M.  Herman, 

Secretary.  Department  of  Labor. 

Dated:  May  31,2000. 

Doiuia  E.  Shalala, 
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Services. 

Accordingly,  it  is  proposed  by  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  to  amend 


chapter  I  of  title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  72— [AMENDED] 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  30  U.S.C,  811,  813(h),  957,  961. 

2.  Section  72.  500  is  added  to  subpart 
E  of  part  72  to  read  as  follows: 

§72.500     Single,  full-shift 
mea.surement  of  respirable  coal  mine 
dust. 

The  Secretary  may  use  a  single,  full- 
shift  measurement  of  respirable  coal 
mine  dust  to  determine  average 
concentration  on  a  shift  if  that 
measurement  accurately  represents 
atmospheric  conditions  to  which  a 
miner  is  exposed  during  such  shift. 
(FR  Doc  00-14075  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70,  75  and  90 

RIN  1219-AB14 

Verification  of  Underground  Coal  Mine 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Respirable 
Dust 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  notice  of 

hearings. 

SUMMARY:  MSHA  is  proposing  to  revoke 
existing  operator  respirable  dust 
sampling  procedures  under  parts  70  and 
90,  and  to  implement  new  regulations 
that  would  require  each  underground 
coal  mine  operator  to  have  a  verified 
mine  ventilation  plan.  Under  this 
proposal,  MSHA  would  verify  the 
effectiveness  of  the  mine  ventilation 
plan  for  each  mechanized  mining  unit 
(MMU)  in  controlling  respirable  dust 
under  typical  mining  conditions.  MSR'^ 
would  collect  full-shift  respirable  dust 
samples,  called  "verification  samples," 
to  demonstrate  the  adequacy  of  the  dust 
control  parameters  specified  in  the  mine 
ventilation  plan  in  maintaining  the 
concentration  of  respirable  coal  mine 
and  quartz  dust  at  or  below  2.0  mg/m^ 
and  100  ^g/m^  respectively.  The 
adequacy  of  these  parameters  would  be 
demonstrated  on  shifts  during  which 
the  amount  of  the  material  produced  is 
at  or  above  the  "verification  production 
level"  (VPL)  or  the  tenth  highest 
production  level  recorded  in  the  most 
recent  30  production  shifts. 
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The  proposal  would  require  mine 

operators  to:  First,  set  and  maintain  the 
dust  control  parameters  during  MSHA 
verification  sampling  at  levels  specified 
in  the  plan;  second,  maintain  and  make 
available  to  M.SHA  records  of  the 
amount  of  material  produced  by  each 
mechanized  mining  unit  during  each 
production  shift;  and  third,  additional 
information  in  mme  ventilation  plans 
For  longwall  mine  operations.  MS1-L\  is 
also  proposing  to  permit  the  use  of 
either  approved  powered,  air-purifying 
respirators  (PAPRs)  or  verifiable 
administrative  controls  as  a 
supplemental  means  of  compliance  if 
MSH,^  has  determined  that  further 
reduction  in  respirable  dust  levels 
cannot  be  achieved  using  all  feasible 
engineering  or  environmental  controls 
appropriate  for  the  operational 
conditions  mvolved.  In  addition, 
through  this  rule.  MSHA  would  conduct 
all  compliance  and  abatement  sampling 
under  existing  parts  70  and  90. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  on  or  before 
.August  7.  2000. 

VVe  are  also  announcing  that  we  will 
hold  public  hearings  on  the  proposed 
rule  within  30  to  45  days  of  the 
publication  of  this  rule.  The  hearing 
dates,  times  and  specific  locations  will 
be  announced  by  a  separate  document 
in  the  Federal  Register.  The  rulemaking 
record  will  remain  open  7  days  after  the 
last  public  hearing. 

ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  your 
I  omments  to  MSHA.  Clearly  identify 
(  oraments  as  such  and  send  them — (1) 
By  mail  to:  Carol  ].  Jones,  Director, 
Office  of  Standards.  Regulations,  and 
\'ariances,  MSHA.  4015  Wilson 
Boulevard,  Room  631,  Arlington,  VA 
22203; 

(2)  By  fax  to:  MSHA,  Office  of 
Standards.  Regulations,  and  Variances, 
703-235-5551;  or 

(3)  By  electronic  mail  to: 
romments@msha.gov.  Written 

( iimments  on  the  information  collection 
requirements  may  be  submitted  directly 
to  the  Office  of  Information  and 
Regulatory  .affairs,  0MB.  New 
Executive  Office  Building.  725  17th 
Street.  NW.  Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA;  and  to 
Carol  I.  [ones.  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA  4015  Wilson  Boulevard,  Room 
fi31.  Arlington,  VA  22203:  by  facsimile 
to  MSHA,  at  703-235-555 l:'or  by 
electronic  mail  to  comments@msha,gov. 

The  hearings  will  be  held  in  the 
following  locations:  Prestonsburg. 
Kentucky,  (jenny  Wiley  State  Resort 
ParkJ;  Morgantown,  West  Virginia;  and 


Salt  Lake  City,  Utah.  The  hearing  dates, 
times  and  specific  locations  will  be 
announced  bv  a  separate  document  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  I  Jones.  Director,  Office  of 
Standards.  Regulations,  and  Variances, 
MSHA:  "03-235-1.^10 

SUPPLEMENTARY  INFORMATION; 
I,  Table  of  Contents 

The  preamble  discusses:  revocation  of 
existing  operator  respirable  dust 
sampling  requirements,  revised 
procedures  for  adjusting  the  respirable 
dust  standard  when  quartz  is  present, 
the  proposed  rule,  engineering  controls 
for  respirable  coal  mine  dust,  dust 
control  parameters,  supplemental 
controls,  health  effects  of  exposure  to 
respirable  coal  mine  dust,  degree  and 
significance  of  the  reduction  in  the 
number  of  shifts  during  which  there  are 
overexposures,  an  analysis  of  the 
technological  and  economical  feasibility 
of  this  proposed  rule,  and  regulatory 
impact  and  flexibility  analyses. 

The  preamble  discussion  follows  this 
outline: 

I.  Table  of  Contents 

II.  Background 

A.  Coal  Mine  Respirable  Dust  Task  Group 

B.  Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers 

III.  General  Discussion 

A,  Revocation  of  the  Operator  Dust 
Sampling  Program 

1,  Pre-1980  Sampling  Program 

2,  Post-1980  Sampling  Program 

3,  Issues  Affecting  the  Credibility  of 
Operator  Compliance  Sampling 

4,  Proposed  Reforms  to  the  Respirable  Dust 
Monitoring  Program 

a.  Bimonthly  Sampling 

b.  Abatement  Sampling 

c.  Advantages  of  MSHA  Compliance 
Sampling  Over  Existing  Program 

B,  Revised  Procedures  for  Setting  the 
Applicable  Dust  Standard  When  Quartz 
is  Present 

1.  Current  Procedures 

2.  Proposed  Revised  Procedures 

3.  Validity  of  Averaging  Percentages 

C,  Respirable  Dust  Control  Program  for 
Underground  Coal  Mines 

1.  Evaluating  and  Approving  Plan 
Requirements  for  Respirable  Dust 
Control 

2,  Compliance  with  Plan  Requirements  for 
Respirable  Dust  Control 

3,  Monitoring  Effectiveness  of  Plan 
Requirements  for  Respirable  Dust 
Control 

(a)  Monitoring  by  Mine  Operators 

(b)  Monitoring  by  MSHA 

4.  Proposed  Procedures  for  Evaluating, 
Approving,  and  Monitoring  Plan 
Requirements 

D,  Hierarchy  of  Dust  Controls 

1,  Selection  of  Respirators:  Loose-Fitting 
PAPRs 


2.  Protection  Factor  for  Loose-fitting 
Powered,  Air-Purifying  Respirators 

E.  Guidelines  for  Determining  What  is  a 
Feasible  Dust  Control 

F.  Application  of  Continuous  Monitoring 
Technology  to  Prevent  Overexposure  on 
Individual  Shifts 

IV.  Discussion  of  Proposed  Rule 

A.  Summary 

B.  Section-by-Section  Discussion 

V.  Health  Effects 

A.  Introduction 

B.  Hazard  Identification 

1,  Agent:  Coal 

2,  Physical  State:  Coal  Mine  Dust 

3,  Biological  Action:  Respirable  Coal  Mine 
Dust 

C.  Health  Effects  of  Respirable  Coal  Mine 
Dust 

1,  Description  of  Major  Health  Effects 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(CWP)  and  Progressive  Massive  Fibrosis 
(PMF) 

b.  Other  Health  Effects 

2,  Toxicological  Literature 

3,  Epidemiological  Literature 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(CWP)  and  Progressive  Massive  Fibrosis 
(PMF) 

b.  Other  Health  Effects 

VI.  Quantitative  Risk  Assessment 

VII.  Significance  of  Risk 
Vni,  Feasibility  Issues 

A.  Technological  Feasibility 

B.  Economic  Feasibility 

IX.  Regulatory  Impact  Analysis 

A,  Costs  and  Benefits:  Executive  Order 
12866 

1.  Compliance  Costs 

2.  Benefits 

B,  Regulatory  Flexibility  Certification  and 
Initial  Regulatory  Flexibility  Analysis 

X.  Other  Statutory  Requirements 

A.  Plain  Language 

B.  Unfunded  Mandates  Reform  Act  of  1995 

C.  Paperwork  Reduction  Act  of  1995 

D.  National  Environmental  Protection  Act 

E.  Executive  Order  12630  (Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights) 

F.  Executive  Order  12988  (Civil  Justice) 

G.  Executive  Order  13045  (F*rotection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks) 

H,  Executive  Order  13084  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

I,  Executive  Order  13132  (Federalism) 

XI.  Public  Hearings 

Appendix  A.  Derivation  of  the  Critical 

Values 
Appendix  B.  References 

XII.  Regulatory  Text 

n.  Background 

Maintaining  a  work  environment  free 
of  excessive  levels  of  respirable  coal 
mine  dust  and  quartz  dust  (respirable 
dust)  is  essentid  for  long-term  health 
protection.  Through  the  joint 
promulgation  of  the  single,  full-shift 
sample  and  plan  verification  proposals, 
miners  would  be  further  protected  from 
the  debilitating  effects  of  occupational 
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respiratory  disease  by  limiting  their 
exposures  to  respirable  coal  mine  dust 
to  no  more  than  the  applicable  standard 
on  each  shift.' 

Section  202(b)(2)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  requires  each  operator  to 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere,  during  each  shift  to 
which  each  miner  in  the  active 
workings  of  such  mine  is  exposed,  at  or 
below  2.0  milligrams  of  respirable  dust 
per  cubic  meter  of  air  (mg/m^).  Under 
current  MSHA  regulations,  when  coal 
mine  dust  contains  more  than  five 
percent  quartz,  the  respirable  coal  mine 
dust  standard  is  further  reduced,  by 
means  of  a  formula.  Although  MSHA 
does  not  ciurently  enforce  a  separate 
standard  for  respirable  quartz  dust,  the 
formula  (10  divided  by  the  percentage 
quartz)  used  to  establish  an  applicable 
dust  standard,  in  effect,  limits  quartz 
concentrations  to  100  ^ig/m*. 

Consistent  with  the  Mine  Act  and 
MSHA  regulations,  the  primary  focus  of 
the  federal  respirable  dust  program  is  on 
controlling  the  concentrations  of 
respirable  dust  in  the  work  environment 
where  miners  work  or  travel  through  the 
application  of  feasible  enviromnental  or 
engineering  control  measures. 
Engineering  or  environmental  control  of 
respirable  dust  in  the  mine  enviromnent 
is  the  ultimate  dust-control  technique 
and  the  principal  method  for  protecting 
miners'  health.  These  include  all 
methods  that  control  respirable  dust 
levels  in  the  air  that  a  miner  breathes  by 
either  reducing  dust  generation,  or  by 
suppressing,  diluting,  captiu"ing  or 
diverting  the  dust  that  is  being 
generated  by  the  mining  process.  Under 
the  Mine  Act.  the  mine  operator  has 
primary  responsibility  for  implementing 
a  program  to  control  respirable  dust  so 
that  all  miners  work  in  an  environment 
free  of  excessive  levels  of  respirable 
dust.  For  full  compliance,  mine 
operators  must  develop,  implement,  and 
maintain  effective  engineering  or 
environmental  control  measures,  and 
evaluate  ihem  at  regular  intervals  to 
assure  that  they  function  as  intended. 
These  control  measures  or  "dust  control 
parameters,"  are  specified  in  the  dust 
control  portion  of  the  operator's  mine 
ventilation  plan  currentlv  required 
under  §75.370. 

Mine  ventilation  plans  are  a  long- 
recognized  means  of  addressing  health 
issues  that  are  mine  specific  and  for 
achieving  work  enviroimients  that  are 
free  of  excessive  concentrations  of 
respirable  dust.  Currently,  section 


'  For  details,  see  Quantitative  Risk  Assessment 
and  Significance  of  Risk  Sections. 


75.370  requires  each  operator  of  an 
underground  coal  mine  to  develop  and 
follow  a  ventilation  plan  that  is 
designed  to  control  methane  and 
respirable  dust  in  the  mine.  The  plan 
must  be  suitable  to  the  conditions  and 
mining  systems  employed  at  the  mine. 
Although  ventilation  plans  must  be 
designed  to  control  respirable  dust, 
there  is  no  requirement  that  the  plan's 
effectiveness  be  verified. 

The  dust  control  portion  of  the  mine 
ventilation  plan  is  a  key  element  of  the 
operator's  strategy  to  control  respirable 
dust  in  the  workiiig  environment  of 
each  mechanized  mining  unit  (MMU) 
during  each  shift.  Section  70.2  defines 
an  MMU  to  mean  "a  unit  of  mining 
equipment  including  hand  loading 
equipment  used  for  the  production  of 
material."  The  plans  provide  a 
description  of  specific  engineering 
control  measures  in  use.  The  plans  also 
contain  procedures  for  maintenance  of 
specific  dust  control  equipment,  such  as 
scrubbers,  dust  collectors  on  roof 
bolters,  and  spray  nozzles,  or  for  the 
replacement  of  cutting  picks  to 
minimize  dust  generation.  Once 
approved  by  the  District  Manager,  the 
dust  control  parameters  must  be 
employed  on  a  continuous  basis.  By 
monitoring  the  parameters,  one  can  be 
assured  that  respirable  dust  levels  are 
being  adequately  controlled  without 
needing  to  rely  on  repeated  dust  sample 
ancdyses. 

Implementing  dust  control 
parameters,  which  have  been 
determined  effective  under  typical 
mining  conditions,  and  maintaining 
these  controls  in  proper  working  order 
provides  reasonable  assurance  that  no 
miner  will  be  overexposed.  Because 
technology  that  continuously  monitors 
respirable  dust  and  displays  dust 
concentrations  in  real-time  is  not 
currently  used  in  underground  coal 
mines,  adhering  to  effective  ventilation 
plans  is  the  only  practical  means  of 
reasonably  assuring,  on  a  continuous 
basis,  that  miners  are  not  overexposed, 
in  1996,  MSHA  implemented  revised 
ventilation  standards  which,  among 
other  provisions,  required  an  on-shift 
examination  of  the  dust  control 
parameters  before  coal  production 
begins  on  each  MMU.  Based  on  the 
recommendations  of  the  MSHA  Task 
Group  (MSHA,  1992),  this  requirement 
is  intended  to  focus  attention  on  the 
need  for  properly  functioning  dust 
controls  before  production  begins.  On- 
shift  examinations  of  dust  control 
parameters  under  existing  §  75.362  are 
important  for  an  effective  respirable 
dust  control  strategy. 

Recent  advances  in  technology  may 
make  it  feasible  to  continuously  monitor 


certain  parameters  such  as,  air  quantity 
and  velocity,  and  spray  water  flow  rate 
and  pressure  (Spencer,  et  al.  1996). 
Section  75.362  encourages  the  use  of 
such  monitors  as  it  would  eliminate  the 
need  for  periodic  physical 
measurements  of  some  dust  controls  to 
verify  if  they  are  operating  properly. 
Although  current  technology  allows  for 
real-time  data  on  the  performance,  the 
condition  of  key  dust  control 
parameters,  and  for  immediate 
modification  of  controls,  MSHA  is  not 
aware  of  its  use  by  any  operator. 

Since  establishment  of  the  first 
comprehensive  dust  standards  in  1969, 
the  implementation  of  ventilation  plans 
by  mine  operators  and  their 
enforcement  by  MSHA  has  had  a 
significant  impact  on  control  of  dust 
levels  in  underground  coal  mines.  For 
example,  based  on  federal  mine 
inspector  sampling  results,  the  average 
dust  concentration  in  the  environment 
of  a  continuous  miner  operator 
(occupation  code — 036)  has  been 
reduced  by  86  percent  over  the  past  30 
years,  from  7.7  mg/m^  to  approximately 
1.1  mg/m'.  This  accounts  for  the 
significant  decline  in  the  percentage  of 
operator  continuous  miner  designated 
occupation  (DO)  samples  exceeding  2,0 
mg/m^  from  49  percent  (over  32,000 
samples/shifts)  in  1971,  to  10  percent 
(over  2.500  samples/shifts)  in  1999. 
Analysis  of  all  valid  operator  DO 
samples  indicates  that  in  1971,  the  2.0 
mg/m^-dust  standard  was  exceeded  on 
53,463  (44  percent)  of  the  122,404  shifts 
sampled,  compared  to  3,002  (10 
percent)  of  the  28,727  shifts  sampled  in 
1999  (MSHA,  DO  Samples  by  Calendar 
Year.  1999).  Despite  this  progress, 
MSHA  has  foimd  evidence  that  a 
significant  number  of  overexposures 
still  occur  on  the  shifts  sampled  during 
which  the  approved  dust  control 
parameters  are  operating  at  or  above 
approved  levels.  This  evidence  suggests 
that  it  is  highly  probable  that  some 
miners  are  overexposed  to  respirable 
dust  on  shifts  not  sampled  by  either  the 
operator  or  by  MSHA.  In  addition, 
recent  medical  surveillance  data 
suggests  that  miners  continue  to  be  at 
risk  of  developing  simple  coal  workers' 
pneumoconiosis  (CWP).  progressive 
massive  fibrosis  (PMF)  and  silicosis 
(Elam.  April  1999). 

Certain  aspects  of  the  current 
respirable  dust  program  limit  MSHA's 
ability  to  assure  the  adequacy  of  the 
dust  control  parameters  under  typical 
mining  conditions  according  to  two 
expert  panels  which  reviewed  the 
federal  program  designed  to  prevent 
pneumoconiosis  among  coal  miners. 
Both  the  Coal  Mine  Respirable  Dust 
Task  Group,  an  interagency  task  group 
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established  in  1991  by  the  Assistant 
Secretary  for  Mine  Safety  and  Health, 
and  the  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers,  established  in  1995 
by  the  Secretary  of  Labor,  considered  all 
aspects  of  the  respirable  coal  mine  dust 
control  program  and  made 
recommendations  for  improvement. 

A.  Coal  Mine  Respirable  Dust  Task 
Group 

In  response  to  concerns  about  the 
Federal  coal  mine  dust  program  (MSHA. 
1992).  MSHA's  Coal  Mine  Respirable 
Dust  Task  Group  (the  Task  Group) 
undertook  an  extensive  review  of  the 
program  to  control  respirable  coal  mine 
dust  and  made  recommendations  to 
improve  the  program  in  1991.  As  part  of 
that  review,  MSHA  developed  a  special 
respirable  dust  "spot  inspection 
program"  (SIP).  This  program  was 
designed  to  provide  the  Agency  and  the 
Task  Group  with  information  on  the 
dust  levels  to  which  underground 
miners  are  typically  exposed.  Among 
other  recommendations,  the  Task  Group 
recommended  that  MSHA  require  mine 
ventilation  plans  to  be  effective  under 
typical  mining  conditions. 

The  Task  Group  foimd  that  MSHA's 
current  program  did  not  promote  the 
development  and  implementation  of 
quality  plan.s.  Based  (in  its  review  of  a 
representative  number  of  dust  control 
plans,  the  Task  Group  found  that  some 
plans  lacked  specificity  or  did  not 
include  all  the  dust  control  parameters 
actually  used.  For  example,  the  plans 
for  three  major  luiderground  coal  mines 
listed  the  air  quantity,  the  primary 
means  of  controlling  concentrations  of 
respirable  coal  mine  dust,  to  be  18,000 
cubic  feet  per  minute  (cfm)  in  the 
mining  section.  The  actual  quantities 
measured  bv  MSHA  inspectors  at  these 
mines  during  tiie  SIP  varied  from  40,000 
cfm  to  over  120.000  cfm. 

Based  on  a  review  of  MSHA  Form 
2000-86  (Revised).  Respirable  Dust 
Sampling  and  Monitoring  Data,  similar 
differences  were  found  between  air 
quantity  specified  in  approved 
ventilation  plans  and  the  levels 
observed  at  a  number  of  longwall  MMUs 
inspected  in  1999.  For  example,  20  of 
the  47  longwall  MMUs  were  using 
significantly  more  air  than  specified  in 
the  ventilation  plan  (MSHA,  September 
1999).  Under  these  circumstances,  it 
would  be  impossible  to  assess  whether 
the  air  volume  specified  in  the  plan  was 
adequate  to  maintain  dust 
concentrations  at  or  below  the 
applicable  dust  standard.  It  should  be 
noted  that  air  volume  quantities,  air 
velocities,  water  spray  pressures,  etc., 
specified  in  the  plan  are  considered  to 


be  a  minimum  and  MSHA  encourages 
mine  operators  to  exceed  their  plan 
parameters,  but  only  after  the  levels 
specified  in  the  plan  have  been  shown 
to  be  effective  under  the  conditions  in 
effect  diu-ing  sampling.  In  addition,  a 
lack  of  specificity  in  some  plans  made 
it  difficult  for  MSHA  inspectors  to 
determine  whether  the  operator  was 
complying  with  the  approved  plan. 
Although  several  plans  indicated  that 
the  mining  equipment  was  to  be 
provided  with  water  sprays,  the  plan 
did  not  specify  the  location  of  the 
sprays  or  the  water  pressure  at  the  spray 
nozzle. 

The  Task  Group  determined  that  the 
use  of  minimum  production  levels  for 
evaluating  the  effectiveness  of  dust 
control  parameters  can  result  in 
marginal  or  inadequate  plans.  A  more 
detailed  discussion  of  the  impact  of 
production  on  the  quality  of  dust 
control  parameters  specified  in  mine 
ventilation  plans  is  provided  later  in 
this  document  (in  sections  IH.C.l.  and 
IV.B.).  Currently,  MSHA  relies  on 
information  provided  by  the  operator  to 
determine  at  what  production  level  the 
plan  should  be  evaluated.  No 
production  records  are  required  for  each 
MMU.  Although  operators  must  submit 
production  data  on  a  quarterly  basis,  the 
data  is  compiled  for  the  entire  mine.  In 
addition,  these  quarterly  reports  provide 
information  on  the  amount  of  clean  coal 
produced,  which  are  much  lower  than 
the  tonnage  of  total  material  produced, 
and  are  not  useful  for  establishing  what 
constitutes  a  "normal  production  shifts" 
for  sampling  purposes. 

A  follow-up  survey  conducted  by 
MSHA  in  1994  found  that  43  percent  or 
539  of  the  1,245  producing  MMUs, 
worked  at  least  a  9-hour  shift.  The  Task 
Group  also  concluded  that  current 
regulations  limiting  the  duration  of 
sampling  to  eight  hours  do  not  provide 
for  adequate  assessment  of  respirable 
dust  exposure  during  nontraditional 
shifts  of  more  than  eight  hoiu-s. 

Implementation  of  the  Task  Group 
recommendations  would  have  required 
regulator}'  change.  The  effort  to 
implement  these  changes  was 
suspended  pending  the 
recommendations  of  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Mine 
Workers,  which  was  convened  in  1995. 

B.  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers 

On  January  31,  1995,  the  Secretary  of 
Labor  established  the  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Mine 
Workers  (the  Advisory  Committee).  The 


Advisory  Committee  was  chartered  to 
"make  recommendations  for  improving 
the  program  to  control  respirable  cdffi 
mine  dust  in  underground  and  surface 
mines  in  the  United  States."  The 
Advisory  Committee  identified  and 
addressed  many  of  the  same  issues 
considered  by  the  Task  Group.  Findings 
and  consensus  reconunendations  were 
developed  for  each  issue  (MSHA,  1996). 
The  Advisory  Committee  concluded 
that  the  dust  control  portion  of  the  mine 
ventilation  plan  is  the  key  element  of  an 
operator's  strategy  to  control  respirable 
dust  in  the  work  environment.  They 
concluded  that  the  initial  evaluation, 
approval,  in-mine  verification  and 
monitoring  to  demonstrate  the 
effectiveness  of  the  operator's  proposed 
dust  control  plan  is  critical  for  the 
protection  of  miners  from  lung  disease. 
Also,  believing  that  the  credibility  of  the 
current  system  of  mine  operator 
sampling  to  monitor  compliance  with 
exposure  limits  has  been  severely 
compromised,  the  Advisory  Committee 
concluded  that  restoration  of  miner  and 
mine  operator  confidence  in  the 
respirable  coal  mine  dust  sampling 
program  should  be  one  of  MSHA's 
highest  priorities.  Accordingly,  there 
was  unanimous  agreement  that  in  order 
to  restore  confidence  in  the  program 
MSHA  should  take  full  responsibility 
for  all  compliance  sampling  currently 
being  carried  out  by  mine  operators 
under  30  CFR  parts  70  and  90. 

The  November  1996  Advisory 
Committee  Report  recommended 
nimierous  improvements  for  the  federal 
program  to  protect  miners  from  simple 
CWP,  PMF,  and  silicosis.  Of  these,  the 
following  have  been  incorporated  in  this 
proposal: 

1.  MSHA  should  take  full 
responsibility  for  all  compliance 
sampling  at  a  level  which  assures 
representative  samples  of  respirable 
dust  exposures  under  usual  conditions 
of  work  without  adversely  impacting  the 
remainder  of  the  Agency's  resources  and 
responsibilities. 

2.  MSHA  should,  in  consultation  with 
the  operator,  perform  scheduled 
independent  dust  monitoring  to  verify 
the  operator's  plan. 

3.  MSHA  should  redefine  the  range  of 
production  levels  which  must  be 
maintained  during  sampling  to  verify 
the  plan.  The  value  should  be 
sufficiently  close  to  maximum 
anticipated  production  level  in  order  to 
reasonably  assiu-e  that  the  plan  would 
be  effective  under  typical  operations. 

4.  MSHA  should  review  compliance 
and  production  records  to  determine 
when  there  is  a  need  for  plan 
verification  and  modification. 
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5.  MSHA  should  require  that  the 
results  and  monitoring  of  dust  control 
parameters  and  production  be  recorded 
in  order  to  correlate  dust  control 
parameters  with  dust  measurements. 

This  proposal  is  intended  to  eliminate 
overexposures  on  individual  shifts  and 
to  restore  the  confidence  of  miners  and 
mine  operators  in  the  respirable  coal 
mine  dust  sampling  program  by 
addressing  the  shortcomings  identified 
by  the  Task  Group  and  the  Advisory 
Committee  in  the  current  respirable  coal 
mine  dust  program.  The  proposal  would 
revoke  the  operator  dust  sampling 
programs  under  30  CFR  parts  70  and  90 
and  require  the  implementation  of  mine 
ventilation  plans  demonstrated  to  be 
effective  in  maintaining  respirable  dust 
at  or  below  the  applicable  standard  on 
each  shift.  These  ventilation  plans 
would  be  verified  by  MSHA  using 
single,  full-shift  respirable  dust  samples. 
The  plans'  effectiveness  would  be 
monitored  on  a  regular  basis  by  the  use 
of  inspector  single,  full-shift  samples. 
The  proposed  rule  regarding  the  use  of 
single,  full-shift  measurements  of 
respirable  coal  mine  dust  to  determine 
average  concentration  is  also  published 
in  today's  Federal  Register. 

MSHA  recognizes  that  the  Secretary 
of  Labor's  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Workers  made  several 
recommendations  that  also  impact  on 
surface  coal  mine  workers.  These 
surface  coal  mine  issues  will  be 
addressed  by  the  agency  in  a  separate 
rulemaking  which  is  ciurently 
underway.  The  scope  of  that  rulemaking 
will  include  many  of  the  issues  that  are 
addressed  in  this  underground  rule 
including  requirements  for  duct  control 
plans,  verification  of  dust  control  plans 
prior  to  approval,  on  shift  examination 
of  dust  control  measures,  and  the 
elimination  of  operator  sampling  for 
compliance  purposes. 

CI.  General  Discussion 

This  section  describes  the  current 
respirable  coal  mine  dust  program  and 
the  role  of  mine  ventilation  plans  in 
safeguarding  the  health  of  miners. 
Specifically,  this  section  details: 

(1)  The  reasoning  behind  MSHA's 
decision  to  revoke  the  operator  dust 
sampling  programs  under  30  CFR  parts 
70  and  90  and  to  take  full  responsibility 
for  all  compliance  sampling; 

(2)  The  proposed  procedures  for 
arriving  at  an  average  quartz  percentage 
that  is  used  to  establish  an  applicable 
dust  standard  imder  §§  70.101  and 
90.101: 

(3)  The  existing  means  for  evaluating 
the  effectiveness  of  dust  control 


parameters  stipulated  in  mine 
ventilation  plans; 

(4)  The  plan  approval  process; 

(5)  Methods  of  assuring  compliance 
with  plan  requirements;  and 

(6)  MSHA's  efforts  to  monitor  plan 
effectiveness  on  a  regular  basis. 

There  is  also  a  detailed  discussion  of  the 
hierarchy  of  dust  controls  and  the 
continued  need  for  mine  ventilation 
plans  to  specify  dust  control  parameters 
in  order  to  preserve  the  primacy  of 
engineering  controls.  Finally,  as  a 
possible  alternative  to  plan  verification, 
we  have  included  a  discussion  and  a 
request  for  comments  on  the  application 
of  personal  continuous  monitoring 
technology  which  is,  or  may  become 
available,  to  prevent  overexposure  on 
individual  shifts. 

A.  Revocation  of  the  Operator  Dust 
Sampling  Program 

Under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (Coal  Act)  coal 
mine  operators  were  required  to  take 
accurate  dust  samples  at  periodic 
intervals  to  measure  the  amount  of 
respirable  dust  in  the  mine  atmosphere 
where  miners  work  or  travel.  The  Coal 
Act  also  required  that  citations  be 
issued  whenever  respirable  dust 
samples  collected  either  by  an  operator 
or  by  federal  mine  inspectors  showed 
noncompliance  with  the  applicable  dust 
standard.  The  Coal  Act  was  amended  in 
1977  (Mine  Act),  but  the  respirable  dust 
provisions  remained  essentially 
unchanged. 

1.  Pre-1980  Sampling  Program 

In  1970,  federal  regulations  were 
issued  that  established  the  first 
comprehensive  coal  mine  operator  dust 
sampling  program.  Those  regulations 
required  the  environment  of  the 
occupation  on  a  working  section,  or 
MMU,  exposed  to  the  highest  respirable 
dust  concentration  to  be  sampled — the 
"high  risk"  occupation  concept.  All 
other  miners  working  in  the  MMU  in 
less  risky  occupations  were  assimied  to 
be  protected  from  excessive 
concentrations  of  respirable  coal  mine 
dust  if  the  high  risk  occupation  was  in 
compliance.  Under  the  program,  each 
operator  was  required  to  initially  collect 
and  submit  ten  valid  respirable  dust 
samples  to  determine  the  average  dust 
concentration  (across  ten  production 
shifts).  If  analysis  showed  the  average 
dust  concentration  to  be  within  the 
applicable  dust  standard,  the  operator 
was  required  to  submit  only  five  valid 
samples  a  month.  If  compliance 
continued  to  be  demonstrated,  the 
operator  was  required  to  submit  only 
five  valid  samples  every  other  month. 
The  initial,  monthly,  and  bimonthly 


sampling  cycles  were  referred  to  as  the 
"original,"  "standard,"  and 
"alternative"  sampling  cycles, 
respectively.  When  the  average  dust 
concentrations  exceeded  the  standard, 
the  operator  reverted  back  to  the 
standard  sampling  cycle. 

Additionally,  each  working  miner  was 
sampled  individually  every  120  or  180 
days,  depending  on  the  miner's  work 
assignment,  or  every  90  days  for  each 
miner  (now  referred  to  as  a  part  90 
miner)  who  had  a  positive  chest  x-ray 
for  coal  workers'  pneumoconiosis 
(CWP)  and  who  elected  to  exercise  the 
option  of  transferring  to  a  less  dusty 
area.  However,  except  for  the  part  90 
miner  results,  these  early  individual 
sample  results  were  not  used  for 
enforcement,  but  were  forwarded  to  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  to  develop  a 
comprehensive  exposure  data  base  for 
research  concerning  black  lung  disease. 
Each  sample  was  accompanied  by  a 
complett^d  mine  data  card  that  included. 
among  other  things,  the  occupation  and 
social  security  number  of  the  sampled 
miner.  This  information  was  also 
included  in  the  Agency's  computer 
print-out  of  sampling  results  that  was 
sent  to  mine  operators. 

2.  Post-1980  Sampling  Program 

In  1980,  following  hearings  held 
throughout  the  coal  fields  (in  1977  and 
1978),  regulations  governing  operator 
sampling  were  substantially  revised  by 
reducing  the  operator  sampling  burden, 
to  simplify  the  sampling  process,  and  to 
enhance  the  overall  quality  of  the 
sampling  program  The  result  was  to 
replace  the  various  samplmg  cycles 
with  a  bimonthly  sampling  cycle  and  to 
eliminate  the  requirement  that  each 
working  miner  be  sampled  These  are 
the  regulations  that  currently  govern  the 
mine  operator  dust  sampling  program. 
Like  the  1970  rules,  the  current 
regulations  continue  to  rely  on  sampling 
the  environment  of  the  DO  in  the  MMU 
that  is  exposed  to  the  greatest 
concentration  of  respirable  coal  mine 
dust,  but  reduced  the  number  of  shifts 
required  to  be  sampled  from  ten  to  five. 

Other  changes  included  replacing  the 
requirement  that  each  working  miner  be 
sampled  individually  with  the 
bimonthly  collection  of  one  sample 
from  each  "designated  area"  (DA)  to 
measure  the  dust  concentrations 
associated  with  dust-generating  sources 
in  the  active  workings  of  the  mine,  such 
as  along  haulage  ways,  at  underground 
crushers,  or  at  transfer  points.  These 
locations  are  strategically  selected  so 
that  the  environment  where  miners 
normally  work  or  travel  is  monitored  for 
compliance  with  the  applicable  dust 
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standard.  The  operator's  approved 

ventilation  plan  identifies  the  specific 
locations  where  DA  samples  are 
required  to  be  collected  and  the  dust 
control  measures  used  at  these 
locations.  Another  change  was  to 
increase  the  frequency  of  sampling  part 
90  miners  from  every  90  days  to  one 
sample  every  60  davs. 

The  revised  regufations  also 
eliminated  the  reporting  of  personal 
identifiers  on  the  dust  data  card  due  to 
miner  concerns  that  the  data  mav  be 
used  by  mine  operators  to  characterize 
the  exposure  of  an  individual  miner  in 
future  black  lung  claims  It  also 
provided  for  sampling  equipment  to  be 
properly  maintained  and  calibrated,  and 
examined  during  the  shift  Additionally, 
operators'  were  required  to  demonstrate 
a  certain  level  of  competence  bv  passing 
a  test  administered  by  MSHA.  Since 
proper  use  of  sampling  equipment  is 
essential  to  the  integrity  of  the  sampling 
process,  the  certification  requirement 
was  intended  to  provide  reasonable 
assurance  that  the  person  conducting 
sampling  was  competent  to  perform  the 
task.  After  samples  have  been  collected, 
certified  persons  are  required  to 
properly  fill  out  the  du.st  data  card  that 
accompanies  each  filter  cassette.  These 
samples  must  then  be  transmitted 
unaltered  to  MSHA  within  24  hours 
after  the  end  of  each  sampling  shift,  to 
expedite  compliance  determinations 
and  minimize  periods  of  miner 
overexposure. 

While  not  specified  in  the  regulations, 
operators  are  permitted  by  practice  to 
note  on  the  dust  data  card  any  reason 
why  they  believe  the  sample(s) 
transmitted  are  not  valid  and  should  not 
be  used  by  MSHA  to  determine 
compliance.  Generally,  such  samples 
are  voided  bv  MSHA  and  the  operator 
is  required  to  submit  a  substitute  sample 
within  that  bimonthly  sampling  period. 

MSHA  may  also  determine  that  an 
operator  sample  is  invalid  for  many  of 
the  same  reasons.  MSHA  may  also  void 
operator  samples  for  technical  and 
administrative  reasons,  such  as  samples 
submitted  in  excess  of  the  number 
required,  or  DO  samples  if  they  were  not 
taken  during  a  "normal  production 
shift,  "  "Normal  production  shift"  is 
defined  in  existing  §§  70.2(k)(l), 
70.207(a)  and  (d)  as  a  "production  shift 
during  which  the  amount  of  material 
produced  *   *   *  is  at  least  50  percent  of 
the  average  production  for  the  last  set  of 
five  valid  samples  *    *    *" 

After  MSHA  has  processed  the 
samples,  the  operator  is  provided  with 
a  report  of  the  sample  results,  which 
must  be  posted  on  the  mine  bulletin 
board  for  a  period  of  31  days  to  provide 
miners  readv  access  to  current 


information  on  respirable  dust 
conditions  in  the  mine.  Operators  are 
also  required  to  report  to  MSHA  in 
writing  any  change  in  the  operating 
status  of  the  mine,  mining  unit,  or 
designated  area  that  affects  the  sampling 
requirements,  within  three  working 
days  after  the  change  occurs. 

An  operator  who  is  found  to  be  in 
violation  of  the  reduced  dust  standard  is 
issued  a  citation  and  must  take  steps  to 
reduce  the  dust  levels.  After  corrections 
have  been  made,  the  operator  must 
collect  five  additional  samples  within  a 
time  period  specified  by  MSHA  to 
demonstrate  compliance. 

During  the  development  of  the  1980 
regulations  for  operator  sampling 
requirements,  we  received  corrunents 
that  indicated  a  lack  of  confidence  in 
our  reliance  on  operator  samples  for 
enforcement  purposes.  In  response  to 
these  concerns.  MSHA  published  a 
proposed  regulation  in  1980  that  would 
have  provided  miners'  representatives 
the  right  to  observe  each  phase  of  the 
operator  dust  sampling  process  with  no 
loss  in  pav.  The  proposal  intended  to 
promote  better  cooperation  between 
mine  operators  and  miners  in  order  to 
improve  the  effectiveness  of  the 
program.  In  1985,  the  Agency  decided 
not  to  finalize  regulations  to  provide 
miners'  representatives  the  right  to 
observe  operator  sampling,  stating  that 
compliance  with  the  1980  revisions  to 
the  sampling  program  had  resulted  in 
greater  confidence  in  the  overall  dust 
program. 

3.  Issues  Affecting  the  Credibility  of 
Operator  Compliance  Sampling 

As  noted  earlier  in  this  proposal, 
there  is  general  agreement  that 
significant  efforts  have  been  made 
during  the  past  30  years  to  reduce  dust 
levels  in  our  Nation's  mines.  While 
most  mine  operators  have 
conscientiously  attempted  to  sample 
miners'  exposure  to  respirable  coal  mine 
dust  as  required  by  regulation,  because 
of  the  actions  of  some,  the  operator 
sampling  program  continues  to  be 
plagued  by  allegations  of  fraudulent 
sampling  practices.  Despite  MSHA's 
efforts  to  improve  the  quality  of  the 
operator  dust  sampling  program  and  to 
vigorously  investigate  such  allegations 
and  prosecute  violators,  sampling 
irregularities  continue  to  be 
documented  involving  the  physical 
alteration  of  the  weight  of  dust  collected 
on  the  filter,  or  the  collection  of  samples 
in  low-dust  areas  of  the  mine  or  even 
outside  of  the  mine. 

The  Advisory  Committee  found  that 
during  the  10  years  prior  to  the 
publication  of  their  report,  serious 
questions  had  been  raised  regardiog  the 


representativeness  of  respirable  dust 
levels  measured  by  mine  operators,  the 
handling  of  filter  cassettes,  and  the 
changing  of  work  assignments  and/or 
working  conditions  during  sample 
collection.  The  credibility  of  the 
operator  sampling  program  was 
questioned  by  almost  all  the 
representatives  of  miners  who  testified 
before  the  Advisory  Committee.  Since 
1990,  more  than  160  mine  operators, 
agents  and  contractors  have  pled  or 
been  found  guilty  of  submitting 
fraudulent  samples  to  MSHA.  These 
disclosures  correspond  with  the 
concerns  expressed  by  critics  of  the 
operator  sampling  program. 

Detailed  reviews  of  tne  respirable  dust 
program  by  the  Task  Group  and  the 
Advisory  Committee  identified  aspects 
of  the  current  program  that  have  the 
potential  to  negatively  affect  validity  of 
sampling  results  which  could  impact 
miner  health  protection  and, 
consequently,  its  credibility  in  the 
minds  of  the  very  people  the  program 
was  designed  to  protect,  the  miner.  For 
example,  to  effectively  monitor  the  mine 
environment  where  miners  work  or 
travel,  it  is  essential  that  respirable  dust 
samples  are  "representative,"  in  that 
they  reflect  typical  dust  conditions  to 
which  miners  are  exposed.  The 
recurrent  pattern  of  disclosures  of 
tampering  with  the  sampling  process 
has  highlighted  the  vulnerability  of  the 
current  monitoring  system  to  the 
submission  of  unrepresentative  samples. 
For  example,  during  the  period  1980  to 
1990,  over  137,000  of  the  750.000.  or 
approximately  1 8  percent  of  the 
operator  DO  samples  showed  extremely 
low  concentrations  (less  than  or  equal  to 
0.1  mg/m^),  compared  to  10  percent  for 
the  MSHA  samples.  Since  1990,  14 
percent  of  the  operator  DO  samples  and 
3  percent  of  the  MSHA  samples  were 
equal  to  0.1  mg/m^. 

The  fact  that  sampling  is  controlled 
by  the  mine  operator  also  allows  the 
operator  to  determine  when  and  under 
what  conditions  samples  will  be 
collected  during  all  current  bimonthly 
and  abatement  sampling.  This  permits 
the  operator  to  conduct  sampUng  during 
those  periods  in  the  mining  cycle  when 
conditions  are  anticipated  to  result  in 
lower  dust  levels  in  the  mine 
environment.  For  example,  the  operator 
may  choose  to  sample  during  periods 
when  the  volume  of  air  on  the  MMU  is 
greatest  or  when  ventilation  controls  are 
operating  at  optimum  efficiently. 
Accordingly,  these  sample  results  may 
not  be  representative  of  typical  exposure 
levels.  Other  aspects  of  the  monitoring 
system  that  may  allow  the  submission  of 
unrepresentative  samples  were  reported 
by  the  Task  Group  in  its  report  of 
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findings.  Because  some  operators  do  not 
sample  every  bimonthly  period  or  fail  to 
submit  the  required  number  of 
bimonthly  samples,  miners  may  be 
potentially  exposed  to  excessive  levels 
of  respirable  dust. 

4.  Proposed  Reforms  to  the  Respirable 
Dust  Monitoring  Program 

Believing  that  one  of  MSHA's  highest 
priorities  must  be  to  restore  the 
confidence  of  miners  and  mine 
operators  in  the  respirable  coal  mine 
dust  sampling  program,  one  of  the 
Advisory  Committee's  key 
recommendations  was  that  MSHA  take 
full  responsibility  for  all  compliance 
sampling  at  a  level  which  assures 
representative  samples  of  respirable 
dust  exposure  under  usual  conditions  of 
work.  It  also  recommended  that 
compliance  sampling  should  be  carried 
out  at  a  number  and  frequency  at  least 
at  the  level  required  of  operators  and 
MSHA. 

Accordingly.  MSHA  is  proposing  to 
revoke  the  operator  dust  sampling 
programs  under  30  CFR  parts  70  and  90 
and  to  take  full  responsibility  for  all 
compliance  sampling  (i.e.,  bimonthly 
and  abatement  sampling),  in  a  manner 
that  it  believes  will  be  more  protective 
thcui  the  current  operator  sampling 
program.  MSHA  intends  to  monitor 
miners'  dust  exposure  and  compliance 
with  the  dust  control  provisions  of  the 
approved  mine  ventilation  plan,  or  with 
the  respirable  dust  control  plan  for  a 
part  90  miner  at  underground  mines,  in 
accordance  with  the  procedures  and 
guidelines  established  in  Chapter  1  of 
the  Coal  Mine  Health  Inspection 
Procedures  Handbook,  as  modified 
herein. 

(a)  Bimonthly  Sampling 

MSHA  would  collect  a  full-shift 
sample  from  the  working  environment 
of  at  least  five  different  occupations,  if 
available,  on  each  producing  MMU, 
instead  of  sampling  only  the  DO  for  five 
consecutive  shifts  or  on  shifts  worked 
on  five  consecutive  days  as  under  the 
current  bimonthly  sampling  program. 
Proposed  revised  §  70.2(j)  defines  full 
shift,  for  purposes  of  bimonthly 
compliance  sampling,  as  the  entire  work 
shift  including  travel  time  but  excluding 
any  time  in  excess  of  480  minutes.  A 
full-shift  sample  would  also  be  collected 
from  each  DA  located  inby  the  section 
dumping  point  [i.e.,  intake  air  and  roof 
bolter  DAs)  bimonthly,  and  from  all 
other  DAs  once  each  year.  All  part  90 
miners  would  be  sampled  bimonthly  as 
under  the  current  program. 

MSHA  would  issue  a  citation  for 
noncompliance  when  a  single,  full-shift 
measurement  demonstrates,  at  a  high 


level  of  confidence,  that  the  applicable 
dust  standard  is  exceeded.  Although 
MSHA  would  collect  multiple 
occupational  samples  from  each  MMU, 
we  would  issue  only  one  citation  on  a 
single  shift  on  any  one  MMU  unless 
more  than  one  dust-generating  source 
was  involved. 

(b)  Abatement  Sampling 

Under  this  proposal,  MSHA  would 
also  assume  responsibility  for  all 
abatement  sampling.  As  recommended 
by  the  Advisory  Committee,  MSHA 
would  utilize  single,  full-shift  samples 
to  demonstrate  abatement.  Since  the 
criteria  under  which  the  effectiveness  of 
ventilation  plans  are  required  to  be 
verified  are  significantly  more  stringent 
than  those  for  bimonthly  sampling. 
MSHA  does  not  anticipate  issuing  many 
citations  to  MMUs  and  sectional  DAs. 
However,  should  an  MMU  be  cited  for 
violation  of  the  applicable  dust 
standard,  and  a  determination  be  made 
by  the  inspector  who  was  onsite  that  the 
dust  control  parameters  are  no  longer 
adequate  for  the  present  operating 
conditions,  MSHA  would  require  the 
operator  to  revise  the  dust  control 
portion  of  the  mine  ventilation  plan 
under  proposed  §  70.219.  MSHA  would 
then  verify  the  effectiveness  of  the 
revised  plan.  Citations  for  violating  the 
applicable  dust  standard  would  not  be 
based  on  verification  sampling. 

If  on  the  other  hand,  a  determination 
is  made  that  a  change  in  the  plan  is  not 
warranted,  the  operator  would  take 
corrective  action  to  prevent  miners  from 
being  exposed  on  subsequent  shifts. 
MSHA  would  then  sample  the  MMU. 
similarly  to  bimonthly  compliance 
purposes  described  previously  in 
paragraph  (a)  of  this  section.  All  five  of 
the  occupational  samples  taken  on  a 
single  shift  would  have  to  be  below  the 
applicable  standard  to  demonstrate 
abatement.  If  any  sample  result  exceeds 
the  applicable  standard,  but  not  at  a 
sufficiently  high  level  of  confidence  to 
warrant  a  citation,  then  MSHA  may 
sample  additional  shifts  or  initiate  the 
plan  verification  process. 

We  solicit  comments  on  whether 
MSHA  should  require  a  higher  level  of 
confidence  that  the  applicable  standards 
are  being  complied  with  before  abating 
a  citation  for  excessive  dust. 
Specifically,  should  abatement 
determinations  be  based  on  the  critical 
values  specified  in  §  70.209?  We  also 
solicit  comments  on  whether  abatement 
sampling  should  be  conducted  at  or 
above  the  Verification  Production  Level 
(VPL)  as  defined  in  §  70.2(aa).  Requiring 
that  abatement  be  demonstrated  under 
more  typical  production  conditions,  as 
represented  by  the  VPL,  would  provide 


assiKance  that  miners  will  continue  to 
be  protected  on  a  majority  of  the 
production  shifts. 

MSHA  proposes  to  conduct  abatement 
sampling  involving  non-MMU  DAs  and 
part  90  miners  in  the  same  way  as  it 
conducts  bimonthly  sampling.  A 
violation  would  be  abated  if  the  result 
of  an  abatement  sample  was  less  than 
the  applicable  standard.  If  sample 
results  exceed  the  applicable  standard 
but  not  at  a  sufficiently  high  level  of 
confidence  to  warrant  a  citation,  MSHA 
may  collect  additional  single,  full-shift 
samples. 

As  in  the  case  of  MMU  abatement 
samples,  we  solicit  comments  on 
whether  MSHA  should  require  a  higher 
level  of  confidence  that  abatement 
samples  for  non-MMU  DAs  and  for  part 
90  miners  demonstrate  compliance  with 
the  applicable  standards  before  abating 
a  citation  for  excessive  dust. 
Specifically,  should  abatement 
determinations  be  based  on  the  critical 
values  specified  in  §  70.209? 

(c)  Advantages  of  MSHA  Compliance 
Sampling  Over  Existing  Program 

According  to  section  101(a)(9)  of  the 
Mine  Act.  no  health  standard 
promulgated  under  this  title  shall 
reduce  the  protection  afforded  miners 
by  an  existing  mandatory  health 
standard. 

For  the  reasons  listed  below,  MSHA 
believes  that,  through  the  joint 
promulgation  of  this  proposed  rule  and 
the  proposed  single,  full-shift  sample 
rule,  miners  would  be  further  protected 
ft^om  the  debilitating  effects  of 
occupational  respirator}'  disease  by 
limiting  their  exposures  to  respirable 
coal  mine  dust  and  quartz  dust  on  every 
shift. 

•  Providing  and  maintaining  a  work 
environment  free  of  excessive  levels  of 
respirable  dust  is  essential  for  long-term 
health  protection  While  monitoring  of 
the  work  environment  provides  an 
indication  of  how  effective  the  existing 
dust  control  measures  are.  monitoring 
alone  does  not  control  dust  levels. 
Requiring  mine  operators  to  implement 
and  maintain  dust  control  parameters 
which,  for  the  first  time,  have  been 
determined  effective  under  typical 
mining  conditions,  will  provide 
reasonable  assurance  that  no  miner  will 
be  overexposed  on  individual  shifts. 

•  Implementing  single,  full-shift 
sample  determinations  will  more  likely 
detect  excessive  dust  concentrations 
and  thus  protect  miners.  Averaging 
samples  taken  on  multiple  shifts  can 
mask  overexposures  on  individual 
shifts.  Although  MSHA  would  be 
sampling  fewer  shifts.  MSHA  believes 
the  proposed  sampling  methodology 
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would  provide  a  more  accurate 
representation  of  dust  conditions  to 
which  miners  are  exposed. 

•  Under  the  existing  operator 
sampling  program,  only  the  DO  is 
sampled  Under  the  proposed  program, 
MSHA  would  sample  multiple 
occupations  on  the  same  shift.  This 
would  provide  a  more  comprehensive 
assessment  of  dust  conditions  to  which 
miners  are  exposed. 

•  Since  MSHA  will  be  doing  all  the 
sampling,  we  will  be  able  to  monitor  the 
dust  control  parameters  and  work 
practices  in  effect  during  sampling.  This 
will  enable  MSHA  to  determine  the 
effectiveness  of  the  operator  dust 
control  program. 

•  Unlike  the  current  sampling 
program,  which  allows  operators  control 
over  when  to  sample  and  under  what 
operating  conditions,  MSHA's  visits 
will  be  unannounced.  As  a  result,  all 
phases  of  the  mining  cycle  are  likely  to 
be  sampled  eventually  (i.e.,  construction 
activity,  longwall  start-up,  turning 
crosscuts,  etc.),  and  samples  should  be 
more  representative  of  typical  mining 
conditions. 

•  The  miners'  representative  will 
have  walkaround  rights  diu-ing 
sampling,  thereby  increasing  miners' 
confidence  in  the  dust  sampling 
program. 

B.  Procedures  for  Setting  the  Applicable 
Dust  Standard  When  Quartz  is  Present 

Section  202(b)(2)  of  the  Mine  Act  and 
the  implementing  MSHA  regulations 
require  each  operator  to  continuously 
maintain  the  a\erage  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  each  miner 
in  the  active  workings  of  such  mine  is 
exposed  at  or  below  2.0  mg/m^.  Under 
current  MSHA  regulations  in  §§  70.101, 
and  90.101.  the  applicable  coal  mine 
dust  standard  is  lowered  further,  by 
means  of  a  formula  ( 1 0  divided  by  the 
percentage  of  quartz)  prescribed  by 
Secretary  of  Health,  Education,  and 
Welfare  in  1971.  whenever  the 
respirable  coal  mine  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  five  percent  quartz.  ^ 
This  is  based  on  the  recognition  that  the 
toxicity  of  coal  mine  dust  increases 
when  higher  levels  of  quartz  are  present. 
("nnsequently.  as  the  quartz  content  of 
respirable  coal  mine  dust  present  in  the 
mine  atmosphere  increases  over  five 
percent,  the  applicable  respirable  coal 
mine  dust  standard  is  correspondingly 


2  The  applicable  dust  standard  for  intake  air  in 
§  70.100(b)  and  for  miners  who  have  exercised 
rights  under  part  90  regulations  in  §  90.100  is  1.0 
mg/m^.  Those  standards  are  also  lowered  if  quartz 
exceeds  5  percent.  However,  no  effect  occurs  until 
the  quartz  content  exceeds  10  percent. 


lowered.  For  example,  if  10  percent 
quartz  was  present,  ♦he  mine  operator 
would  have  to  continuously  maintain 
respirable  dust  at  or  below  1.0  mg/m^. 
The  following  provides  an  overview 
of  MSHA's  current  and  proposed 
revised  procedures  for  arriving  at  an 
average  quartz  percentage  that  is  used  to 
establish  an  applicable  dust  standard. 

1 .  Ciurent  Procedures 

Until  1985.  the  applicable  dust 
standard  was  adjusted  based  on  the 
percentage  of  quartz  determined  from  a 
single,  full-shift  (8  hours  or  less  in 
duration)  respirable  dust  sample  taken 
by  an  MSHA  inspector.  Since  MSHA 
sampled  less  frequently  than  we 
currently  do.  a  reduced  standard  could 
remain  in  place  anywhere  from  12  to  24 
months.  During  that  period  the  level  of 
quartz  could  have  eidier  increased  or 
decreased  significantly.  As  a  result  in 
December  1985,  MSHA  implemented 
the  procedures  in  effect.  This  program, 
for  the  first  time,  enabled  mine 
operators  to  participate  voluntarily  in 
the  process  of  setting  reduced  dust 
standards.  These  procedures  are 
contained  in  Chapter  1  of  MSHA's  Coal 
Mine  Health  Inspection  Procedures 
Handbook. 

The  most  significant  program  change 
involved  the  use  of  individual  quartz 
percentages  determined  from  one 
MSHA  and,  under  certain  conditions, 
up  to  two  coal  mine  operator  full-shift 
respirable  dust  samples,  referred  to  as 
"optional  samples."  to  arrive  at  an 
average  quartz  percentage.  It  also 
provides  for  the  automatic  reevaluation 
of  work  areas  and  occupations  on  a 
reduced  dust  standcird  every  six  months. 

Under  the  existing  system,  if  an 
MSHA  sample  contains  more  than  five 
percent  quartz,  an  operator  is  afforded 
the  opportunity  to  submit  an  optional 
sample.  Provided  it  has  sufficient 
weight  gain  (0.45  mg).  the  quartz 
content  will  be  averaged  with  the 
MSHA  sample  when  sample  results  do 
not  differ  by  more  than  ±  2.0  percent, 
and  the  standard  set  accordingly.  If  an 
operator  fails  to  submit  an  optional 
sample  or  it  contains  insufficient  weight 
for  analysis,  the  standard  is  adjusted 
based  on  the  MSHA  sample  alone. 
Operators  are  afforded  the  ability  to 
submit  a  second  optional  sample 
whenever  sample  results  differ  by  more 
than  ±  2.0  percent.  All  three  results  are 
then  used  to  compute  the  average  quartz 
percentage. 

Also,  in  November  1994,  MSHA 
refined  its  analytical  procedure  enabling 
us  to  analyze  inspector  low-mass 
respirable  dust  samples  (0.100  to  0.449 
mg)  for  quartz.  Only  those  samples 
containing  25  microgrcims  or  more  of 


quartz  were  used  in  the  standard-setting 
process.  However,  this  change  applied 
only  to  filters  that  were  preweighed  to 
0.001  mg  for  use  by  MSHA  enforcement 
personnel.  It  did  not  apply  to  operator- 
submitted  optional  samples,  which  were 
collected  with  filters  preweighed  to  0.01 
mg,  for  which  we  required  a  minimum 
of  0.45  mg  of  dust  to  be  analyzed  for 
quartz.  The  ability  to  accurately  analyze 
samples  containing  small  amounts  of 
dust  reinforced  MSHA's  views  about  the 
severity  of  quartz  exposures  in  some 
coal  mining  operations. 

A  review  of^MSHA  data  for  FY  1999 
shows  that  of  the  778  entities  [i.e., 
MMUs,  DAs,  designated  work  positions 
(DWPs),  roof  bolters,  and  part  90 
miners)  (MSHA,  Results  of  Quartz 
Sampling  Operator  Involvement,  1999) 
placed  on  an  initial  reduced  standard  as 
a  result  of  an  MSHA  sample  containing 
more  than  five  percent  quartz.  753  (96 
percent)  of  the  entities  submitted  an 
optional  sample.  One  would  expect  the 
level  of  participation  to  be  high  since 
failure  to  respond  would  result  in  the 
setting  of  a  lowered  dust  standard  based 
on  the  result  of  the  MSHA  sample, 
which  first  triggered  the  standard- 
setting  process.  Of  the  753  entities 
submitting  an  optional  sample,  231 
were  afforded  the  ability  to  submit  a 
second  optional  sample  (Ibid.).  Again, 
as  expected,  over  73  percent  (170)  of 
those  231  entities  submitted  a  second 
optional  sample,  probably  because 
doing  so  could  reduce  the  quartz 
average  quartz  percentage  used  to 
establish  the  applicable  dust  standard. 
For  comparison,  in  FY  1992.  93  percent 
of  the  operators  afforded  the 
opportunity  submitted  an  optional  first 
sample,  and  82  percent  of  the  operators 
given  the  opportimity  submitted  a 
second  optional  sample. 

However,  as  the  following  data  show, 
operator  participation  tended  to  decline 
significantly  when  operators  were  given 
the  opportunity  to  submit  samples 
involving  established  entities  on 
reduced  standards.  Of  the  1122  entities 
given  the  option  to  submit  a  sample, 
only  450  or  29  percent  responded, 
compared  to  96  percent  for  entities 
placed  on  an  initial  reduced  standard. 
In  1992,  32  percent  of  the  operators 
elected  to  participate, 

2.  Proposed  Revised  Procedures 

Consistent  with  MSHA's  decision  to 
assume  full  responsibility  for 
compliance  sampling,  the  Agency  is 
also  proposing  to  rely  only  on  MSHA 
samples  as  the  basis  for  setting  the 
applicable  dust  standard  when  quartz  is 
present.  As  discussed  below,  while  the 
proposed  scheme  reduces  the  burden 
and  cost  on  mine  operators  to  take  and 
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submit  optional  samples,  it  does  not 
diminish  the  protections  afforded 
operators  under  the  current  program.  It 
continues  to  consider  temporal 
variability  associated  with  quartz 
determinations  by  averaging  three 
MSHA  samples  collected  on  different 
shifts.  MSHA  recently  published  a 
proposed  "Program  Policy  Letter  (PPL) 
on  Samples  Used  to  Determine  the 
Respirable  Dust  Level  When  Quartz  is 
Present"  for  public  comment  [64  FR 
65671,  November  23,  1999]  whereby  the 
applicable  dust  standard  would  be  set 
based  on  the  results  of  multiple  MSHA 
samples.  It  proposes  that  mine  operator 
samples  would  no  longer  be  used  in 
combination  with  MSHA  samples  to 
determine  the  average  quartz  percentage 
that  is  used  to  set  an  applicable  dust 
standard.  In  the  proposed  rule,  MSHA  is 
adopting  the  sampling  approach  set  out 
in  the  PPL.  The  proposed  rule 
supercedes  the  proposed  PPL,  and 
consequently,  the  proposed  PPL  is 
withdrawn. 

We  believe  that  results  under  the 
proposed  process  will  be  more 
representative  of  the  quartz  level  to 
which  miners  are  exposed.  Unlike  the 
current  process,  which  may  cause  a 
standard  to  be  set  based  on  the  quartz 
content  of  a  single  MSHA  sample,  three 
valid  MSHA  samples  would  be  used  to 
set  a  reduced  standard  under  the 
proposed  revised  procedures  [64  FR 
65671]. 3  Since  MSHA  is  sampling 
underground  mines  bimonthly  and 
surface  mines  semi-annually,  we  will 
have  no  difficulty  in  collecting  the 
required  number  of  samples  to  arrive  at 
the  average  quartz  percentage.  If  initial 
sampling  shows  that  miners  may  be 
exposed  to  excessive  levels  of  quartz, 
MSHA  intends  to  sample  at  a  greater 
frequency  to  ensure  that  miners  are 
being  protected.  This  level  of  sampling 
should  also  allay  any  operator  concerns 
regarding  the  collection  of 
"misleadingly  high"  samples  during 
atypical  periods.  MSHA  would  also 
begin  reporting  quartz  levels  to  the 
nearest  tenth  of  a  percent.  This  is 
intended  to  be  more  protective  for  the 
miner  than  the  current  truncation  of 
results  to  a  full  percentage  point. 

Under  the  proposed  revised 
procedures,  when  an  MSHA  sample 
contains  more  than  five  percent  quartz, 
we  would  average  the  percent  of  quartz 
present  in  three  most  recent  MSHA 


^  Unlike  MSHA's  objective  in  compliance 
sampling,  the  objective  in  measuring  quartz  content 
is  to  establish  a  reduced  standard  that  will  apply 
to  all  shifts.  This  enables  an  operator  to  design  a 
venMlalion  plan  that  will  be  protective  on  every 
shift.  Therefore,  it  is  appropriate  to  estimate  the 
quartz  content  by  averaging  quartz  measurements 
obtained  over  an  extended  time  period. 


respirable  coal  mine  dust  samples  to  set 
the  applicable  dust  standard.  If  an 
MMU,  DA,  DWP,  or  part  90  miner  is 
already  on  a  reduced  standard,  a  new 
applicable  dust  standard  will  be 
established  by  averaging  the  results  of 
the  first  two  MSHA  samples  taken 
under  the  proposed  procedures  with  the 
quartz  percentage  associated  with  the 
reduced  standard  in  effect.  If  fewer  than 
two  MSHA  samples  are  taken,  the 
existing  reduced  standard  will  continue 
to  remain  in  effect. 

Assume  an  MMU  is  on  a  1.0  mg/m^- 
standard  (10  percent  quartz).  If  the  first 
MSHA  sample  contains  7.2  percent  of 
quartz,  the  existing  standard  of  1.0  mg/ 
m^  would  continue  to  remain  in  effect. 
If,  however,  the  next  sample  contains 
16.1  percent,  the  average  quartz 
percentage  would  be  1 1 . 1  percent 
[(10.0%  +  7.2%  +  16.1%)  +  3  =  11.1%], 
resulting  in  a  0.9  mg/m3<-standard  (10 
+  11.1%  =  0.9  mg/m3).  For  MMUs.  DAs, 
DWPs,  or  part  90  miners  not  on  a 
reduced  standard,  MSHA  would  collect 
and  analyze  three  samples  for  quartz  to 
determine  if  a  reduced  standard  was 
warranted. 

Under  the  proposed  procedures,  if  the 
newly-established  standard  is  lower 
than  the  one  in  effect,  the  new  .standard 
would  become  effective  seven  days  after 
the  date  of  the  notice  informing  the 
mine  operator  of  the  change  in  the 
applicable  dust  standard  However,  if  it 
is  higher  than  the  current  standard,  the 
newly-established  dust  standard  would 
become  effective  on  the  date  of  the 
notice. 

As  published  elsewhere  in  today's 
Federal  Register,  MSHA  is  also 
proposing  to  take  enforcement  actions 
on  the  basis  of  inspector  single,  full- 
shift,  respirable  dust  measurements.  For 
entities  on  a  reduced  standard,  MSHA 
would  delay  any  enforcement  action 
until  the  sample  is  analyzed  for  quartz. 
If  an  exposure  measurement 
significantly  exceeds  the  existing 
standard  and  the  quartz  content  of  that 
sample  would  cause  the  standard  to  be 
lowered  below  the  existing  reduced 
standard,  the  operator  would  be  cited 
for  violation  of  the  applicable  standard 
ciurently  in  effect.  On  the  other  hand, 
if  the  quartz  content  of  the  sample 
would  cause  the  dust  standard  and  the 
corresponding  citation  threshold  value 
(CTV)  to  increase  so  that  the  single,  full- 
shift  measurement  would  no  longer 
indicate  noncompliance,  no  citation 
would  be  issued.  This  is  illustrated  by 
way  of  the  following  example. 

For  example,  suppose  that  the  MMU 
is  on  a  1.3-mg/m^  standard  and  a  single, 
full-shift  measiuement  of  1.6  mg/m^  is 
obtained.  Since  this  measurement 
exceeds  the  applicable  standard,  the 


operator  is  in  violation  of  the  standard. 
However,  analysis  of  the  DO  sample 
shows  that  the  sample  contained  6 
percent  quartz  which,  if  used,  would 
result  in  a  1.7-mg/m*  standard  This 
indicates  that  the  quartz  level  in  the 
environment  of  the  DO  has  changed, 
suggesting  that  the  current  standard  may 
no  longer  be  valid.  Therefore,  since  the 
original  measurement  of  1.6  mg/m*  is 
less  than  the  1.7-mg/m*  standard  that 
should  have  been  in  effect  on  the  shift 
sampled,  a  citation  should  not  be 
issued 

Since  MSHA  samples  are  viewed  to 
be  more  representative  of  the  respirable 
dust  concentration  to  which  miners  are 
exposed,  MSHA  is  proposing  to  revise 
section  70.101  to  clarily  that  the 
Secretary  will  determine  the  quartz 
level  by  sampling  Operator  samples 
may  no  longer  be  submitted  for 
determining  the  applicable  standard.  It 
is  our  belief  that  the  procedures  being 
proposed  for  setting  reduced  standards 
should  be  more  protective  for  the 
miners  than  those  in  effect.  The 
proposed  approach  provides  for 
stringent  monitoring  exposure  to  quartz 
which  is  consistent  with  Advisory 
Committee's  recommendation  that 
MSHA  increase  surveillance  and  reduce 
exposure  to  this  serious  health  hazard. 

As  under  the  current  program,  if 
operating  conditions  should  change 
following  establishment  of  a  lowered 
dust  standard  that  affect  the  level  of 
quartz  in  the  working  environment, 
mine  operators  or  miners' 
representatives  will  be  able  to  request 
MSHA  to  conduct  a  quartz  reevaluation. 
In  the  absence  of  continuous 
monitoring,  mine  operators  should  be 
cautious  in  preventing  overexposures 
when  abnormal  conditions  (such  as 
cutting  rock  to  install  an  overcast  or 
other  frequent  but  short-lived  events 
involving  cutting  of  rock)  are 
encountered  between  MSHA  sampling 
visits. 

3.  Validity  of  Averaging  Percentages 

The  average  quartz  percentage  used  to 
set  the  applicable  dust  standard  for  a 
particular  sampling  location  or  area  of  a 
mine  is  determined  in  accordance  with 
accepted  mathematical  procedures  for 
arriving  at  an  average  value  from  a  set 
of  values  [i.e..  adding  together  the 
individual  quartz  percentages  and 
dividing  by  the  number  of  analyses  that 
are  in  the  set).  MSHA  believes  that  this 
is  the  most  appropriate  method  to  use. 

One  commenter  who  responded  to  the 
PPL  (op  cit.)  contended  that  MSHA's 
approach  of  arriving  at  the  average 
quartz  percentage  was  mathematically 
incorrect.  This  commenter 
recommended  that,  to  more  accurately 
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reflect  the  true  quartz  concentration,  the 
average  quartz  percentage  be  calculated 
by  dividing  total  mass  of  quartz  in 
micrograms  by  the  total  mass  of  dust 
collected  (based  on  three  samples  in  the 
example  submitted).  In  the  commenter's 


example,  the  average  percentage 
obtained  using  MSHA's  proposed 
averaging  method  was  larger  than  that 
obtained  using  the  commenter's 
approach. 


The  following  two  scenarios  in  Table 
ni-1  clearly  demonstrate  that  MSHA's 
averaging  method  does  not  always  result 
in  a  larger  average  quartz  percentage 
value. 


Table  III-1  .—For  Two  Scenarios,  Using  Alternate  Methods,  Percent  of  Quartz  in  Respirable  Dust 


Scenario  1 

Scenario  II 

Dust  mass 

SiO:  mass 

%  SIO; 

Dust  mass 

SIO:  mass 

%  SiO; 

1.7 
1.0 
2.5 

0.136 

0.04 

0.3 

8 

4 
12 

1.7 
1.0 

2.5 

0.17 
0.08 
0.15 

10 
8 
6 

MSHA's  Method 

Average  of  %  SIO:  =  8 

MSHA's  Method 

Average  of  %  SiO;  =  8 

Commenter's  Method 

Sum  (SiO;  Mass)  -  Sum  (Dust  Mass)  =  9.2% 

Commenter's  Method 

Sum  (SiO;  Mass)  +  Sum  (Dust  Mass)  =  7.7% 

These  examples  show  that  for 
situations  where  MSHA  would  have 
determined  a  quartz  percentage  of  8 
percent,  the  conunenter's  method  would 
yield  9  percent  in  one  case  and  7 
percent  in  the  other. 

C.  Respirable  Dust  Control  Program  for 
Underground  Coal  Mines 

The  primary  focus  of  the  underground 
coal  mine  respirable  dust  program  is  to 
limit  the  concentration  of  respirable 
dust  to  which  miners  are  exposed  in  the 
work  environment.  To  ensure  that 
miners  are  not  being  exposed  to 
excessive  concentrations  of  respirable 
dust,  current  regulations  require  mine 
operators  to: 

•  Design  a  mine  ventilation  plan  that 
effectively  controls  respirable  dust 
under  typical  mining  conditions; 

•  Implement  the  plan's  dust  control 
parameters  when  approved  by  MSHA 
before  commencing  production; 

•  Maintain  the  dust  control 
parameters  specified  in  the  approved 
plan  and  to  monitor  their  function  and 
operation  through  required  on-shift 
examinations:  and 

•  Evaluate  their  effectiveness  with 
bimonthly  samples  in  order  to  provide 
reasonable  assurance  that  the  dust 
control  parameters  continue  to  function 
as  intended. 

To  control  dust  in  the  work 
environment,  existing  §  75.370  requires 
mine  operators  to  develop  and  submit 
ventilation  plans  that  are  designed  to 
control  methane  and  respirable  dust  in 
the  mine  to  MSHA  for  approval.  Each 
plan  must  be  suitable  to  the  conditions 
and  mining  system  in  use  at  the  mine. 
These  plans  provide  detailed 
requirements  for  the  protection  of 
miners  by  specifying  engineering 
controls.  These  engineering  controls 
may  include: 


•  The  quantity  and  the  velocity  of  the 
air  current  used  to  ventilate  the  MMU; 

•  The  number,  type,  and  location  of 
water  sprays; 

•  The  pressure  and  quantity  of  water 
delivered  by  the  sprays:  and 

•  Additional  environmental  controls, 
such  as  dust  scrubbers  or  devices  which 
collect  mine  air  and  filter  out  dust 
particles. 

Plans  also  contain  procedures  for 
maintenance  of  dust  control  equipment 
used  on  the  mining  machine  and  roof 
bolter.  Mine  operators  frequently  do  not 
fully  describe  all  dust  controls  in  use  at 
the  mine.  If  such  information  is  not 
fully  disclosed,  it  is  impossible  for 
MSHA  to  fully  enforce  the  plan 
provisions  and  to  determine  when  the 
MMU  is  out  of  compliance  with  the 
ventilation  plan. 

When  an  operator  submits  a  proposed 
mine  ventilation  plan  or  revision  in 
accordance  with  §  75.370,  the  MSHA 
district  office  reviews  it  for 
completeness  and  adequacy.  The 
District  Manager  will  approve  the  plan 
if  it  meets  MSHA  requirements,  and  he 
is  confident  that  the  dust  control 
parameters  specified  will  have  a 
reasonable  lilcelihood  of  maintaining 
dust  concentrations  within  the 
allowable  limits.  Most  proposed  plans 
or  revisions  are  approved  immediately, 
or  tentatively  approved,  based  on 
engineering  judgement,  or  experience, 
or  both,  until  they  are  assessed  by 
MSHA  inspector  sampling  or,  to  a  lesser 
extent  and  only  under  certain 
circumstances,  by  mine  operator 
bimonthly  sampling.  Generally,  MSHA 
samples  within  60  days  of  plan 
approval.  Current  regulations  prohibit  a 
mine  operator  from  initiating  any 
mining  activity  without  an  approved 
ventilation  plan.  MSHA  allows 
operators  to  commence  mining  by 
granting  tentative  approval.  However, 


plans  may  be  implemented  which  are 
later  determined  to  be  inadequate  under 
typical  mining  conditions  under  the 
existing  process. 

1.  Evaluating  and  Approving  Plan 
Requirements  for  Respirable  Dust 
Control 

Under  the  current  program,  the 
effectiveness  of  the  plan's  dust  control 
parameters  is  assessed  through  sampling 
of  the  DO  and  other  occupations 
associated  vdth  the  MMU.  Since  there  is 
no  requirement  for  verifying  plan 
effectiveness,  we  have  had  to  rely  on 
samples  that  may  not  be  representative 
of  dust  concentrations  to  which  miners 
are  exposed. 

MSHA  sampled  armually  at  each 
underground  mine  imtil  recently.  The 
Agency  now  samples  bimonthly  in  each 
underground  coal  mine.  This  increased 
sampling  effort  is  part  of  MSHA's 
initiative  to  increase  confidence  in  the 
federal  respirable  dust  program  and  to 
eliminate  simple  CWP,  PMF,  and 
silicosis  among  coal  miners.  During 
sampling  inspections,  we  monitor 
compliance  with  the  applicable  dust 
standard,  measure  the  concentration  of 
respirable  quartz  dust;  and  identify 
occupations  other  than  the  DO  that  the 
mine  operator  should  routinely  monitor 
because  they  are  at  risk  of  exposure  to 
excessive  concentrations  of  respirable 
dust. 

Under  current  inspection  procedures, 
MSHA  inspectors  sample  at  least  five 
different  occupations,  if  available,  on 
each  MMU  on  each  shift.  Samples  are 
normally  taken  under  the  mining 
conditions  in  effect  during  sampling.  In 
conjunction  with  this  sampling,  the 
MSHA  inspector  checks  and  measures 
the  dust  control  parameters  early  in  the 
shift  to  determine  whether  the 
ventilation  plan  is  being  followed.  The 
inspector  records  the  findings,  and  all 
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the  dust  controls  and  work  practices  in 
use  during  sampling  on  MSHA  Form 
2000-86  (Revised),  Respimble  Dust 
Sampling  and  Monitoring  Data.  MSHA 
will  issue  a  citation  if  the  mine  operator 
fails  to  follow  any  of  the  dust  control 
parameters  specified  in  the  plan. 
Normally,  the  citation  requires 
immediate  corrective  action  to  abate  the 
violation.  This  may  involve,  for 
example,  unplugging  some  water  sprays 
or  increasing  the  amount  of  ventilating 
air  delivered  to  the  MMU.  At  the 
conclusion  of  the  sampling  shift  for  an 
MMU,  the  inspector  determines  the  total 
amount  of  material  that  was  mined  (in 
tons)  during  the  shift. 

If  the  average  concentration  of  the 
samples  taken  in  one  shift  is  less  than, 
or  equal  to,  the  applicable  standard,  and 
the  actual  production  is  at  least  GO 
percent  of  the  average  production  over 
the  last  30  production  shifts,  the  MSHA 
inspector  will  normally  terminate 
sampling  after  the  first  day  and  will 
recommend  that  the  plan  parameters  be 
approved  by  the  District  Manager.  This 
would  occur  even  if  the  samples  were 
found  to  contain  more  than  5  percent  of 
quartz.  Such  a  finding  could  result  in 
MSHA  lowering  the  dust  standard 
below  that  in  effect  at  the  MMU.  Since 
1985,  MSHA  has  provided  mine 
operators  the  opportunity  to  participate 
in  the  process  to  establish  a  lower  dust 
standard  based  on  the  level  of  quartz. 
Mine  operators  can  submit  up  to  two 
optional  samples  which  are  averaged 
with  the  MSHA  sample  to  determine  the 
average  percentage  of  quartz  which  is 
used  to  establish  a  new  dust  standard 
for  the  MMU.  MSHA  published  a 
proposed  Program  Policy  Letter  for 
comment  (64  FR  65671,  November  23. 
1 999)  whereby  the  standard  would  be 
determined  based  solely  on  the  results 
of  multiple  MSHA  samples.  Under  that 
proposal,  mine  operator  samples  would 
no  longer  be  used  to  calculate  a  reduced 
dust  standard.  Instead,  applicable  dust 
standards  will  be  set  based  solely  on  the 
results  of  MSHA  samples. 

If  the  average  concentration  falls 
below  the  standard  in  effect,  but  one  or 
more  samples  exceed  it,  no  decision  is 
nade  regarding  the  plan's  effectiveness 
ir  regarding  compliance  with  the 
applicable  standard.  Instead,  the 
inspector  must  collect  additional 
samples  on  subsequent  production  days 
or  shifts  to  establish  that  the  dust 
control  provisions  of  the  ventilation 
plan  are  adequate. 

To  a  lesser  extent,  if  MSHA  is  unable 
to  schedule  a  mine  visit  within  the 
period  established  by  the  individual 
district,  the  District  Manager  may  rely 
on  the  results  of  operator  bimonthly 
sampling  to  approve  a  plan.  Generally, 


this  occurs  in  the  case  where  a  plan  is 
upgraded  with  a  change  which  has  been 
established  as  effective.  MSHA  does  not 
routinely  approve  plans  based  on 
operator  bimonthly  sampling  because 
these  samples  may  be  collected  during 
periods  when  production  is  not 
reflective  of  typical  production  levels. 
The  current  program  permits  the 
operator  to  submit  samples  which  may 
not  be  representative  of  normal  dust 
conditions  in  the  working  envirormient. 
Under  current  regulations,  operator 
bimonthly  samples  will  be  considered 
valid,  unless  voided  by  MSHA,  when 
the  MMU  produces  at  least  50  percent 
of  the  average  level  reported  for  the  last 
set  of  five  valid  bimonthly  samples. 
Since  a  mine's  "normal  production" 
level  for  sampling  purposes  and  the 
typical  production  level  may  diverge 
greatly  over  the  course  of  several 
sampling  periods,  granting  approval 
under  these  conditions  may  not  reflect 
the  plan's  effectiveness  under  more 
typical  mining  conditions. 

2.  Compliance  with  Plan  Requirements 
for  Respirable  Dust  Control 

Once  MSHA  determines  that  the  dust 
control  measures  are  adequate  and 
approves  the  mine  ventilation  plan,  the 
specified  dust  control  parameters  are  to 
be  employed  on  a  continuous  basis  to 
safeguard  the  health  of  miners.  Since 
maintaining  the  approved  dust  control 
parameters  provides  reasonable 
assurance  that  respirable  dust  can  be 
controlled,  failure  to  comply  with  these 
requirements  would  defeat  the  purpose 
of  the  mine  ventilation  plan  and 
needlessly  expose  miners  to  excessive 
concentrations  of  respirable  dust. 
Section  75.362  requires  mine  operators 
to  perform  an  on-shift  examination  of 
the  dust  control  parameters  before  the 
MMU  begins  production  in  order  to 
assure  full  compliance.  Any  deficiencies 
must  be  corrected  before  production 
begins. 

Compliance  with  approved  plan 
parameters  is  checked  during  MSHA's 
routine  sampling  inspections:  as  part  of 
six-month  plan  reviews,  during  other 
non-sampling  inspections  or 
investigations,  or  in  conjunction  with  an 
ongoing  sampling  inspection. 

3.  Monitoring  Effectiveness  of  Plan 
Requirements  for  Respirable  Dust 
Control 

Because  of  the  dynamic  nature  of 
mining,  conditions  can  change 
significantly  in  a  short  period  of  time. 
For  example,  an  increase  in  the 
concentration  of  respirable  quartz  dust 
will  require  the  applicable  standard  to 
be  reduced  below  the  level  that  was 
effective  when  the  dust  control 


parameters  were  first  evaluated.  Such 
changes  can  directly  impact  the 
effectiveness  of  the  dust-control 
measures.  It  is  important  to  regularly 
monitor  the  adequacy  of  the  approved 
dust  control  requirements  to  ensure  that 
they  remain  suitable  for  the  current 
conditions  at  the  mine  and  to  determine 
whether  the  plan  should  be  upgraded. 
Currently,  both  MSHA  and  the  mine 
operator  regularly  monitor  the 
operator's  dust  control  program. 
However,  for  MMUs  the  mine  operator 
is  responsible  for  making  sure  that  all 
provisions  of  the  ventilation  plan  are  in 
effect  on  every  shift. 

(a)  Monitoring  by  Mine  Operators. 
Since  1980,  the  current  regulations  have 
required  mine  operators  to  take  five 
valid  samples  from  the  DO  in  each 
MMU  on  a  bimonthly  basis  and  submit 
them  to  MSHA  for  processing,  to 
determine  compliance  with  the 
applicable  dust  standard.  Section 
70.207(e)  identifies  the  DO  for  each 
method  of  mining.  These  are  collected 
either  on  consecutive  normal 
production  shifts,  or  on  production 
shifts  worked  on  consecutive  days, 
during  which  the  amount  of  material 
produced  by  the  MMU  is  at  least  50 
percent  of  the  average  production 
reported  for  the  last  bimonthly  sampling 
period.  These  samples  must  be  collected 
portal-to-portal  during  the  entire  shift  or 
for  8  hours,  whichever  time  is  less. 

Bimonthly  samples  have  provided  a 
periodic  evaluation  of  the  quality  of  the 
air  miners  breathe.  Thev  also  have 
provided  some  insight  into  the 
effectiveness  of  the  operator's  dust 
control  system  on  the  days  in  which  the 
samples  are  taken.  Mine  operators  may 
exceed  their  minimum  plan 
requirements  once  they  have  been 
approved  as  effective  tinder  current 
evaluation  criteria.  Currentlv.  there  is 
no  requirement  for  mine  operators  to 
record  the  dust  control  measures  in  use 
as  part  of  the  on-shift  examination. 
Because  there  is  no  requirement  for 
such  records,  MSHA  cannot  assess  the 
continued  adequacy  of  the  approved 
dust  control  requirements  unless  the 
inspector  observes  the  sampling 
process. 

Although  the  current  operator 
sampling  program  may  limit  the  utility 
of  bimonthly  samples  for  plan  approval 
purposes,  they  allow  MSHA  to  identif\' 
approved  plans  that  may  no  longer  be 
suitable  to  the  conditions  at  a  mine.  If 
multiple  individual  samples,  or  their 
average,  exceed  the  applicable  dust 
standard  after  the  required  on-shift 
examination  has  been  conducted,  the 
approved  plan  parameters  may  no 
longer  be  effective  and  may  need  to  be 
upgraded.  If  cited,  the  operator  must 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 / Proposed  Rules 


421'^'^ 


take  corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
within  the  permissible  concentration  as 
described  in  current  §  70.201(d).  The 
operator  must  demonstrate,  through 
sampling,  that  the  underlying 
condition(s)  which  caused  the  violation 
has  been  corrected.  Since  MSHA 
inspectors  are  not  present  to  observe  the 
action(s)  taken  by  the  operator  to  abate 
the  violation,  the  ventilation  plan  is 
usually  not  amended  to  include  the 
changes  the  operators  make  to  the 
parameters  in  order  to  abate  the 
violation.  However,  if  the  operator  has 
a  record  of  noncompliance  and  MSHA 
determines  that  the  approved  plan 
parameters  may  no  longer  be  adequate, 
MSHA  will  notif)'  the  operator  to  submit 
an  improved  plan.  Under  current  plan 
approval  procedures,  if  the  operator 
fails  to  address  MSHA's  concerns  after 
receiving  the  second  notification, 
MSHA  will  move  to  revoke  the 

1 1      operator's  mine  ventilation  plan.  If  the 
plan  is  revoked,  the  mine  must  not 
operate. 

As  discussed  earlier.  MSHA  is 
proposing  to  revoke  operators'  sampling 
program  in  underground  mines  and 
assume  full  responsibility  for  all 
compliance  sampling. 

(b)  Monitoring  by  MSHA.  One  of  the 
objectives  of  MSliA's  dust  sampling 
program  is  to  verify  that  the  controls 
specified  in  the  approved  mine 
ventilation  plan  continue  to  control 

j  I      concentrations  of  respirable  dust  under 
existing  mining  conditions.  As  part  of 
this  program,  the  dust  control 
parameters  must  be  checked  and 
measured  early  in  the  shift  to  assure 
compliance  with  the  approved  plan. 
These  checks  also  verif}'  that  the 
operator  is  performing  the  required  on- 
shift  examinations.  Operators  have  the 
opportunity  to  adjust  their  dust  controls 
to  reflect  that  which  has  been  approved 
so  the  plan  can  be  evaluated.  However, 
most  operators  choose  not  to  make 
adjustments  for  a  number  of  reasons. 
While  inspection  procedures  require  the 
ventilation  plan  to  include  the  dust 
control  measures  in  use  during  the 
evaluation,  most  approved  plans  do  not 
incorporate  all  the  measures  that  were 
actually  in  place  during  MSHA 
sampling.  This  makes  it  difficult  for 
MSHA  to  assess  the  continued  adequacy 
of  the  approved  dust  control  parameters. 
Frequently,  decisions  must  be  based 
only  on  prior  experience  or  engineering 
judgment. 

When  an  operator  is  cited  based  on 
MSHA  samples,  the  inspector  may 
require  the  operator  to  describe  what 
type  of  corrective  action  will  be  taken. 
However,  if  a  plan  change  is  required, 
MSR,-\  must  follow  similar  plan 


approval  procedures.  The  operator  must 
be  notified  in  writing  that  the  plan  is 
inadequate.  In  this  case,  MSHA  has 
sample  results  and  a  record  of  the  actual 
parameters  in  place  which  can  be  used 
to  document  the  need  for  a  plan  change. 
Most  plans  which  are  revised  simply 
incorporate  only  those  dust  controls  that 
were  in  use  when  MSHA  sampled. 

MSHA  reviews  each  mine  ventilation 
plan  every  six  months  under  §  75.370. 
The  review  includes:  all  plan  revisions, 
respirable  dust  inspection  reports, 
citations  for  exceeding  the  applicable 
dust  standard,  and  comments  from 
representatives  of  miners.  When  a 
deficiency  in  the  respirable  dust  control 
portion  of  the  plan  is  found,  the  MSHA 
inspector  records  comments  on  MSHA 
Form  2000-86.  MSHA  sends  these 
results  to  the  mine  operator  along  with 
an  explanation  of  whether  the  operator 
must  make  any  changes,  the  reasons  for 
the  changes,  and  the  date  for  submitting 
a  plan  revision.  MSHA  will  send  a 
second  notification  if  the  operator  fails 
to  respond.  MSHA  may  revoke  the 
operator's  mine  ventilation  plan  if  the 
operator  does  not  comply. 

4.  Proposed  Procedures  for  Evaluating, 
Approving,  and  Monitoring  Ventilation 
Plan  Requirements 

The  dust  control  portion  of  the  mine 
ventilation  plan  is  the  key  element  of  an 
operator's  strategy  to  control  respirable 
dust  in  the  work  environment,  thereby 
protecting  miners.  In  recognition  of  this, 
MSHA's  proposal  makes  a  number  of 
changes  to  the  process  for  evaluating, 
approving,  and  monitoring  mine 
ventilation  plans,  many  of  which  are 
based  on  the  Advisory  Committee's 
recommendations . 

Consistent  with  the  Advisory 
Committee  recommendations.  MSHA 
proposes  to  add  provisions  to  verify  the 
effectiveness  of  the  ventilation  plan  in 
controlling  dust,  at  a  production  level 
high  enough  to  demonstrate  the  plan's 
effectiveness  under  typical  operating 
conditions.  This  would  require  that 
MSHA  implement  procedures  for 
reviewing  compliance  and  production 
records.  It  would  also  require  that  dust 
control  parameters  and  production 
associated  with  samples  on  a  given  shift 
be  recorded  in  order  to  demonstrate  that 
parameters  specified  continue  to  be 
effective  in  controlling  dust. 

This  proposal  would  require  a 
ventilation  plan  to  include  all 
engineering  or  environmental  controls 
necessary  for  maintaining  dust 
concentrations  at  acceptable  levels.  A 
plan  must  also  include  any  specific 
work  practices  or  other  means  used  to 
supplement  these  controls  in  order  to 
minimize  the  dust  exposure  of 


individual  miners.  Unfike  plans  under 
the  current  program,  you  would  have  to 
identify  all  measures  necessary  for 
achieving  continuous  compliance  with 
the  applicable  dust  standard  in  the  plan. 

MSHA  proposes  to  require  you  to 
include  information  on  \he  length  of 
each  normal  production  shift  in 
§  75.371(f)  and  to  specify  the  VPL  as 
defined  in  §  70.2  in  every  ventilation 
plan.  The  VPL  is  the  tenth  highest 
production  level  recorded  in  the  most 
recent  30  production  shifts.  This  value 
will  represent  the  minimiun  production 
level  at  which  effectiveness  of  the  plan 
must  be  demonstrated. 

We  beheve  that  the  production 
criteria  used  to  evaluate  plan 
effectiveness  may  not  adequately 
represent  typical  conditions  under 
which  miners  work.  Requiring  that 
plans  be  verified  at  or  above  the  VPL 
would  provide  assurance  that  excessive 
dust  concentrations  will  be  avoided, 
even  on  shifts  with  higher-than-average 
production.  This  is  more  protective  of 
miners  than  the  current  practice  of 
evaluating  plan  adequacy  based  on 
MSHA  inspector  samples  taken  when 
production  can  be  as  low  as  60  percent 
of  the  average  production. 

MSHA  would  require  you  to  maintain 
records  of  the  amount  of  material 
produced  by  each  MMU  during  each 
shift.  This  would  enable  you  to  establish 
the  VPL.  Because  verification  of  a  plan's 
effectiveness  is  conditioned  on  the  VPL, 
these  records  are  necessary  to  ensure 
that  the  VPL  continues  to  represent 
higher-than-average  production. 
Although  a  VPL  would  be  included  in 
the  ventilation  plan,  MSHA  would  not 
cite  you  for  producing  at  levels 
exceeding  the  VPL. 

Under  the  proposed  plan  verification 
procedures,  MSHA  will  notify  you  of 
when  we  intend  to  initiate  verification 
sampling.  To  enable  MSHA  to  evaluate 
the  effectiveness  of  the  plan  parameters 
at  or  above  the  VPL,  you  must  make 
sure  that  all  the  dust  control  parameters 
specified  in  your  ventilation  plan  are 
fully  implemented.  On  the  date 
scheduled  for  verification  sampling,  you 
should  arrange  to  be  producing  at  or 
above  the  VPL  specified  in  the  plan, 
using  only  the  dust  control  parameters 
and  other  measures  listed  in  the  plan. 

Under  the  proposal,  MSHA  would 
perform  the  sampling  necessary  to 
verify  your  plan.  We  will  collect  full- 
shift  samples  ft-om  the  work 
envirorunent  of  multiple  occupations  on 
each  MMU,  including  the  DO.  We  will 
collect  all  samples  in  accordance  with 
procedures  described  in  Chapter  1  of 
MSHA's  Coal  Mine  Health  Inspection 
Procedures  Handbook  (op  cit.).  In 
addition,  on  every  shift  on  which  we 


42134 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 / Proposed  Rules 


collect  verification  samples,  we  woxild 
measure  and  record  all  of  the 
quantitative  engineering  or 
environmental  parameters.  We  woidd 
also  record  any  other  means  used  to 
reduce  miners'  dust  exposure  on  the 
sampled  shift.  We  will  provide  you  with 
this  information,  along  with  verification 
sample  results,  for  posting  on  your  mine 
bulletin  board. 

In  accordance  with  section  103(f)  of 
the  Mine  Act,  you  must  provide  miners 
and  their  representatives  the  same 
walkaround  rights  during  plan 
verification  sampling  as  they  are 
provided  during  any  other  physical 
inspection  made  pursuant  to  the 
provisions  of  section  103(a)  by  an 
authorized  representative  of  MSHA.* 

Unlike  the  existing  program,  the 
proposal  would  allow  you,  for  the  first 
time,  to  use  either  approved  PAPRs  or 
verifiable  administrative  controls  to 
supplement  your  engineering  or 
environmental  controls  for  compliance 
purposes  at  longwall  mining  operations. 
This  would  be  permitted  only  on  an 
interim  basis  and  only  after  MSHA 
determined  that  you  had  exhausted  all 
feasible  engineering  or  environmental 
controls. 

Finally,  under  this  proposal,  MSHA 
has  established  rigorous  criteria  for 
determining  when  to  approve  a  plan. 
We  would  approve  a  plan  only  when  a 
sufficient  number  of  verification 
samples  demonstrate,  at  a  high  level  of 
confidence,  that  the  plan  is  effective  at 
production  levels  at  or  above  the  VPL. 

D.  Hierarchy  of  Dust  Controls 

Consistent  with  the  Mine  Act, 
engineering  or  environmental  controls 
have  been  the  principal  method  used  for 
preventing  or  minimizing  miners' 
e.xposure  to  these  primary  and 
secondary  dust  sources  in  the  workplace 
over  the  past  30  years.  Control  of  dust 
throughout  the  work  environment  gives 
reasonable  assurance  that  all  miners  in 
the  area  will  be  adequately  protected. 
Well-designed  engineering  or 
environmental  controls  provide 


*  MSHA  believes  that  under  the  guidance  of  the 
Interpretive  Bulletin  43  FR  17546  (April  25.  1978) 
these  rights  arise  when;  (1)  an  "inspection"  is  made 
for  the  purposes  set  forth  in  section  103(a),  and  (2) 
the  inspector  is  physically  present  at  the  mine  to 
observe  or  monitor  safety  and  health  conditions  as 
part  of  direct  safety  and  health  enforcement 
activity. 

Verification  sampling  is  necessary  to  obtain 
information  related  to  approval  of  the  mine's 
ventilation  plan  and  whether  coal  mine  dust  will 
be  adequately  controlled  to  protect  miners  health. 
Consequently,  miners  and  their  representative 
would  have  the  right  to  accompany  the  inspector 
with  no  loss  of  pay  for  the  time  during  which  the 
representative  exercises  this  right.  However,  this 
right  is  limited  by  Section  103(f)  to  only  one  such 
representative  of  miners. 


consistent  and  reliable  protection  to  all 
workers  because  they  are  not  dependent 
upon  constant  human  supervision  or 
intervention,  except  for  the  periodic 
checks,  to  insure  that  they  are 
functioning  as  intended.  MSHA  requires 
mine  operators  to  utilize  all  feasible 
engineering  or  environmental  controls, 
which  are  specified  in  the  mine 
ventilation  plan,  to  maintain 
concentrations  of  respuable  dust  in  the 
work  environment  of  MMUs  at  or  below 
the  applicable  dust  standard. 
Engineering  or  environmental  controls 
include  all  methods  that  control  the 
level  of  respirable  dust  by  reducing  dust 
generation  [e.g.,  machine  parameters)  or 
by  suppressing  [e.g.,  water  sprays, 
wetting  agents,  foams,  water  infusion, 
etc.),  diluting  (e.g.,  ventilation), 
capturing  (e.g..  dust  collectors)  or 
diverting  (e.g.,  shearer  clearer,  passive 
barriers,  etc.)  the  dust  being  generated 
by  the  mining  process.  The  importance 
of  using  engineering  or  environmental 
controls  was  not  only  recognized  by  the 
Advisory  Committee,  but  also  by  NIOSH 
in  its  criteria  document:  Occupational 
Exposure  to  Respirable  Coal  Mine  Dust 
(NIOSH,  1995),  when  it  recommended 
that  such  controls  must  continue  to  be 
relied  upon  as  the  primary-  means  of 
protecting  coal  miners.  The  primacy  of 
engineering  or  environmental  controls  is 
preserved  imder  this  proposal.  The 
proposal  requires  mine  operators  to 
utilize  all  feasible  engineering  or 
environmental  controls  to  reduce 
concentrations  of  respirable  dust  to  a 
level  at  or  below  the  applicable 
standard. 

Administrative  controls  are  another 
method  of  avoiding  overexposure. 
Administrative  controls  refer  to  work 
practices  that  reduce  miner's  daily 
exposure  to  respirable  dust  hazards  by 
altering  the  way  in  which  work  is 
performed.  They  consist  of  such  actions 
as  rotation  of  miners  to  areas  having 
lower  dust  concentrations,  rescheduling 
of  tasks,  and  modifying  work  activities. 
The  Task  Group  foimd  that 
administrative  controls  were  used 
increasingly,  even  when  it  was  feasible 
to  implement  additional  engineering  or 
environmental  controls.  The  use  of 
administrative  controls  was  found  to  be 
increasing  at  mines  employing  longwall 
mining  systems.  The  most  frequent 
administrative  control  in  use  consisted 
of  restricting  the  activities  of  miners 
reqiiired  to  work  downwind  of  the 
longwall  operator,  or  the  occupation 
designated  as  044  by  MSHA.  This 
particular  form  of  administrative  control 
is  in  use  at  some  of  the  51  longwall 
MMUs  that  were  operating  on  October 
28,  1999.  MSHA  has  observed  the  use  of 


this  particular  administrative  control, 
even  after  changing  the  location  of  the 
DO  from  the  044  to  the  060 
occupation — the  miner  who  works 
nearest  the  return  air  side  of  the 
longwall  working  face.  Unlike 
engineering  or  environmental  controls, 
to  be  effective,  administrative  controls 
rely  on  the  ability  of  miners  to  follow 
specified  procedures.  However, 
difficulty  in  ensuring  that  miners  adhere 
to  the  administrative  controls,  labor/ 
management  agreements,  and 
limitations  on  the  number  of  qualified 
miners  capable  of  handling  specific 
tasks  may  limit  the  use  and 
effectiveness  of  such  controls.  The 
Advisory  Committee  Report  states  that 
the  use  of  administrative  controls  does 
not  reduce  the  operators  responsibility 
to  maintain  ambient  dust  levels  in 
active  workings  at  or  below  the 
standard.  However,  the  Advisory 
Committee  noted  that  "while  not  a 
substitute  for  engineering  controls, 
administrative  controls,  which  restrict 
the  amount  of  time  that  miners  spend  in 
an  area  with  uniform  exposure  level, 
can  result  in  lower  personal  exposures 
(MSHA.  1996). ■• 

Under  the  Mine  Act  and  current 
regulations,  mine  operators  are  required 
to  make  approved  respiratorv' 
equipment  available  to  all  affected 
underground  miners  whenever  exposure 
to  concentrations  of  respirable  dust 
exceeds  the  applicable  dust  standard. 
However,  miners  are  not  compelled  to 
use  them.  While  required  for  interim 
protection,  mine  operators  carmot  use 
respirators  as  a  substitute  for 
engineering  or  environmental  control 
measures.  Engineering  or  environmental 
controls  have  been  found  to  provide 
more  consistent  and  reliable  protection 
to  all  workers.  In  comparison  to. 
respirator  programs,  the  effectiveness  of 
engineering  or  environmental  controls 
does  not  rely  heavily  upon  constant 
supervision  or  miners'  consistent  and 
correct  use  of  the  equipment. 
Furthermore,  we  can  measure  dust 
concentrations  to  which  miners  are 
exposed  when  engineering  or 
environmental  controls  are  in  use.  It  is 
more  difficult  to  monitor  the 
effectiveness  of  a  respirator  program 
because  the  assessment  methods  are 
indirect  For  these  reasons.  MSHA's 
longstanding  policy  has  been  that 
respirators  should  be  used  in 
underground  coal  mines  only  as  an 
interim  method  of  protection  until 
feasible  engineering  or  environmental 
controls  are  available. 

Approved  respirators  are  not 
acceptable  substitutes  for  feasible 
engineering  or  environmental  controls. 
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It  is  MSHA's  position  that  technology 
is  available  to  control  respirable  dust  to 
at  or  below  the  applicable  standard  at 
MMUs  employing  continuous  and 
conventional  methods  of  mining 
However.  MSHA  recognizes  that,  unlike 
other  mining  systems,  longwall  MMUs 
may  have  acute  dust  problems  caused 
by  the  face-ventilation  airstream 
carrying  the  shearer-generated  face  dust 
over  the  miners  working  along  the  face 
downwind  of  the  shearer  operator 
(occupation  code  044)  This  makes  it 
more  difficult  to  control  the  work 
environment  on  a  consistent  basis. 

Improvements  in  dust  control 
technology  have  not  kept  pace  with 
increases  in  production  technology 
associated  with  high-production 
longwall  MMUs  Average  longwall  shift 
production  reported  during  bimonthly 
sampling  has  increased  more  than  five- 
fold since  1980,  from  approximately  890 
tons  per  shift  (tps)  to  more  than  4.900 
tps  in  1998  In  fact,  49  percent  of  the 
shifts  sampled  averaged  4,000  to  8,000 
tps.  while  approximate! V  8  percent  of 
the  shifts  exceeded  8.000  tps  A  major 
milestone  in  mining  history  was 
achieved  in  1997,  when  a  single 
longw  all  mine  produced  more  than  1 
million  tons  of  coed  in  a  single  month 
(Fiscor,  1998}. 

Unfortunately,  as  more  coal  is  mined, 
greater  quantities  of  respiiji  ]e  dust  are 
generated  The  increase  in  longwall 
production  levels  has  resulted  in  the 
generation  of  far  more  dust  which  must 
be  controlled  (Webster,  et  al  .  1990; 
Haney.  et  al.  1993;  O'Green.  1994). 
According  to  published  literature, 
several  thousand  milligrams  of 
respirable  dust  per  ton  of  coal  cut  can 
be  formed  and  liberated  during  the 
cutting  process  (National  Research 
Council.  1980).  Of  course,  the  quantity 
of  respirable  dust  produced  by  the 
cutting  process  can  vary  greatly, 
depending  on  the  type  of  coal,  its 
moisture  content,  the  amount  of  rock 
bands  in  the  coal,  sharpness  of  the 
cutting  bits,  the  particular  mining 
machine,  and  many  other  factors. 
Although  a  considerable  amount  of 
respirable  dust  is  formed  by  the  cutting 
operation  most  of  these  particles  do  not 
become  airborne.  Nevertheless,  given 
the  amount  of  dust  that  is  produced  per 
ton  of  coal  mined,  a  larger  quantity  of 
respirable  dust  would  be  generated  from 
cutting  8.000  tons  of  coal  than  from 
cutting  4.000  tons.  An  operator  is  not 
required  to  produce,  on  a  sampled  shift, 
more  than  50  percent  of  the  average 
production  reported  during  the  last 
bimonthly  period.  Therefore,  dust 
concentrations  .m  sampled  shifts  may 
be  substantially  lower  than  what  is 


typical  and  therefore  not  reflect  the  dust 
exposure  on  that  shift. 

While  significant  efforts  have  been 
made  to  implement  available  control 
technology,  no  significant  new 
advancements  in  longwall  control 
technology  have  been  reported  since 
1989  (U.S.  Bureau  of  Mines,  undated). 
From  1989  to  1999,  the  percentage  of 
operators'  longwall  DO  samples 
exceeding  2.0  mg/m^  dropped  from  34 
percent  to  20  percent,  reflecting  the 
impact  of  the  implementation  of  those 
advances  in  longwall  control 
technology.  Although  this  represents  a 
significant  improvement,  especially  in 
view  of  the  five-fold  increase  in  average 
shift  production,  the  1999  data  clearly 
show  that  miners  continue  to  be 
overexposed  on  a  significant  number  of 
shifts. 

Over  the  past  ten  years,  MSHA  and 
the  former  U.S.  Bureau  of  Mines,  now 
part  of  NIOSH,  have  made  unsuccessful 
efforts  to  conduct  a  joint  research 
program  that  would  evaluate  the 
effectiveness  of  available  longwall  dust 
control  technology.  The  objective  of 
such  research  would  have  been  to 
quantify  the  effects  of  employing  all 
state-of-the-art  dust-control  technology 
available  for  a  longwall  operation. 
Unfortunately,  such  a  study  has  never 
been  undertaken  because  no  industry 
partner  has  agreed  to  participate.  Based 
on  our  experience.  MSHA's  position 
remains  that  feasible  engineering  and 
environmental  controls  exist  for 
maintaining  dust  exposures  at  or  below 
the  applicable  standard,  even  at 
longwall  operations.  MSHA  has 
concluded  that  the  proposed  plan 
verification  process  will  lead  to  further 
improvements  in  the  design  and  quality 
of  mine  ventilation  plans.  At  some  high- 
producing  longwall  MMUs,  however, 
the  engineering  or  environmental 
controls  available  may  not  succeed  in 
sustaining  continuous  compliance  wdth 
the  applicable  dust  standard  at  certain 
locations  downwind  of  the  longwall 
operator  (occupation  code — 044). 

Mining  industry  representatives  have 
repeatedly  urged  MSHA  to  accept  the 
use  of  powered,  air-purifying  respirators 
(PAPRs)  (e.g.,  Racal*  Airstream 
helmets),^  as  an  alternative  means  of 
complying  with  the  applicable  dust 
standard  when  engineering  or 
environmental  controls  failed  or  were 
not  feasible.  The  Airstream  helmet 
originated  in  the  early  1970s  at  the 
Safety  in  Mines  Research  Establishment 
in  England  which  developed  it 
primarily  for  mining  use  to  provide 


5  References  to  specific  equipment,  trade  names 
or  manufecturers  does  not  imply  endorsement  by 
MSHA. 


protection  for  head,  eyes,  and  lungs  in 
a  single  convenient  unit.  Because  these 
devices  provide  a  continuous  stream  of 
filtered  air  over  the  miner's  face,  it  has 
been  suggested  that  they  be  viewed  as 
miniature  environmental  controls, 
rather  than  respirators.  In  September 
1997,  Energy  West  Mining  Company 
(Energy  West)  petitioned  the  Secretary 
of  Labor  to  amend  the  mandatory  health 
standards  for  underground  coal  mines  at 
30  CFR  part  70  to  allow  Airstream 
helmets  or  other  types  of  PAPRs  to  be 
used  as  a  supplemental  means  of 
complying  with  the  applicable  dust 
standaird.  The  petition  for  rulemaking 
proposed  that  the  Secretary  issue  a 
standard  which  would  supersede  the 
current  interim  statutory  standard, 
specified  in  Section  202(h)  of  the  Mine 
Act.  Energy  West  contended  that  PAPRs 
are  necessary  as  a  supplemental  means 
of  controlling  respirable  dust  because 
even  the  most  diligent  application  of 
feasible  engineering/environmental 
controls  could  not  always  prevent 
overexposure.  MSHA  has  consistently 
acknowledged  that  PAPRs  can  be 
effective  as  an  interim  method  of 
protecting  miners  when  properly 
selected,  used,  and  maintained. 
However,  MSHA  has  never  considered 
the  Racal®  Airstream  helmet  (or  the 
3M'"'^  Airstream ^'^  Hehnet-Moimted 
PAPR),  or  any  other  respiratory 
protective  device  approved  and  labeled 
as  such  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  to  be  an  engineering, 
environmental,  or  administrative 
control.  Hence,  it  cannot  be  used  as  an 
environmental  control  to  comply  with 
the  respirable  dust  standard. 

In  order  to  provide  the  greatest 
possible  protection  for  all  miners  under 
typical  mining  conditions,  MSHA  is 
proposing  to  permit,  under  certain 
circumstances,  the  limited  use  of  either 
approved  loose-fitting  PAPRs  or 
verifiable  administrative  controls  for 
compliance  purposes.  This  would 
provide  you  with  the  flexibility  to  select 
the  most  appropriate  option  for 
supplementing  your  engineering  or 
environmental  controls.  We  believe  that 
permitting  longwall  mine  operators  to 
use  loose-fitting  PAPRs  or  verifiable 
administrative  controls  for  compliance 
purposes  will  not  reduce  the  level  of 
protection  afforded  longwall  miners  by 
the  existing  standard. 

This  aspect  of  the  proposal  is  limited 
to  longwall  mine  operations  because 
technology  is  available  to  control 
respirable  dust  at  or  below  the 
applicable  standard  at  MMUs 
employing  continuous  and  conventional 
methods  of  mining.  Their  use  at 
longwall  operations  would  be  permitted 
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only  after  MSHA  determines  that  for  a 
specific  MMU.  excessive  dust 
concentrations  cannot  be  prevented  in 
the  environment  of  miners  required  to 
work  downwind  of  the  longwall  shearer 
operator  (occupation  code — 044)  by 
implementing  all  feasible  engineering  or 
environmental  controls.  We  solicit 
comments  concerning  the  availability  of 
feasible  engineering  or  environmental 
controls  to  lower  dust  levels. 

1.  Selection  of  Respirators:  Loose-Fitting 
PAPRs 

Loose-fitting  PAPRs  completely 
surround  the  head  and  cover  the  face 
with  a  full  visor  or  shield.  The 
functional  and  physical  characteristics 
of  loose-fitting  PAPRs  as  described 
below  make  them  especially  well-suited 
to  underground  coal  mining  conditions, 
and  it  is  for  these  reasons  that  MSHA 
determined  that  loose-fitting  PAPRs  are 
the  most  suitable  type  of  respirator 
protection  for  these  conditions. 

A  loose-fitting  PAPR  protects  the 
wearer  from  excessive  levels  of 
respirable  dust  by  providing  a 
continuous  flow  of  filtered  air  and 
imposing  minimal  breathing  resistance 
upon  the  wearer.  Loose-fitting  PAPRs  do 
not  require  fit-testing,*^  ^  unlike  tight- 
fitting  respirators.  Furthermore,  it  is  not 
necessary  to  be  clean  shaven  for  this 
type  of  PAPR  to  be  protective. 

Loose-fitting  PAPRs  provide  safety 
advantages  over  other  forms  of  PAPRs  or 
tight-fitting  respirators.  In  addition  to 
protecting  the  lungs,  the  helmet  and 
visor  of  a  PAPR  can  simultaneously 
protect  the  eyes  and  head  from  high- 
velocity  nuisance  dust,  spray,  and  small 
pieces  of  coal  from  the  cutting  dnmis 
and  face  and  from  loose  coal  falling 
from  the  roof.  Loose-fitting  PAPRs 
provide  easier  communication  between 
miners,  rather  than  the  muffled 
communication  between  workers  which 
IS  experienced  between  miners  wearing 
tight-fitting  facepieces. 

The  Racal'^  Airstream  helmet  has 
been  in  use  in  underground  coal  mines 
since  the  late  1970s.  Over  50  percent  of 
the  longwall  mines  operating  have 
miners  who  wear  Airstream  helmets  for 
ddded  protection.  This  respirator  was 
developed  primarily  for  mining  use  by 
the  Safety  in  Mines  Research 
Establishment  (SMRE)  in  England.  It 
combines  face,  head,  and  respiratory 
protection  in  a  single  convenient  unit. 
The  support  hardware  which  provides 
the  filtered  air  is  packaged  in  the 
helmet.  Power  for  the  system  is 
provided  by  a  belt-mounted  battery. 


* '  Quantitative  fit  testing  and  qualitative  fit 
testing  are  methods  used  to  determine  the  facepiece 
seal  and  fit  of  a  tight-fitting  respirator. 


Dusty  air  enters  the  helmet  through  a 
rear  entrance  port,  passes  through  a  pre- 
filter  assembly  that  removes  the  coarse 
material,  and  then  passes  through  the 
fan  and  into  a  final-filter  assembly  that 
is  located  between  the  head  of  the 
wearer  and  the  outer  helmet  shield.  The 
filtered  air  then  sweeps  down  across  the 
wearer's  face,  behind  the  face-shield 
visor,  and  exits  at  the  chin  Soft  plastic 
seals  join  the  face-shield  visor  to  the 
sides  of  the  head  and  jaw  limiting  entry 
of  unfiltered  mine  air  (Greenough, 
1979).  The  original  Airstream  helmet 
has  undergone  numerous  design 
improvements  since  it  was  first 
introduced  in  British  coal  mines  in  the 
mid  1970s.  The  Airstream  helmet  is 
produced  by  3M  {3MJ'^^  Helmet- 
Mounted  Airstream^'*^  series). 

2.  Protection  Factor  for  Loose-fitting 
Powered,  Air-Piu-ifying  Respirators 

The  type  and  degree  of  protection  of 
any  respirator  depends  on  the  ability  of 
a  respirator  to  prevent  hazards  from 
entering  the  worker's  breathing  zone.  In 
an  undergroimd  coal  mine,  the  level  of 
protection  afforded  by  a  loose-fitting 
PAPR  to  protect  a  miner  depends  on  the 
type  and  condition  of  the  filter  material 
of  the  air-purifying  element,  the  natine 
and  concentration  of  the  respirable  coal 
mine  dust,  proper  maintenance  of  the 
PAPR  and  battery  pack,  and  especially, 
how  consistently  the  miner  properly 
wears  the  PAPR,  including  having  the 
visor  properly  lowered.  The  protection 
factor,  the  ratio  of  the  respirable  dust 
concentration  outside  the  respirator  to 
the  concentration  inside,  measure  how 
much  protection  a  respirator  might 
provide  to  the  wearer. 

In  the  NIOSH  Respirator  Decision 
Logic  (May  1987),  based  on  simulated 
laboratory  tests  and  some  workplace 
protection  tests  (none  of  which 
replicated  conditions  in  undergroimd 
coal  mines)  NIOSH  assigned  loose- 
fitting,  helmeted  PAPRs.  properly  worn, 
a  protection  factor  (APF)  of  25.  NIOSH 
made  the  following  cautionary 
statement: 

Despite  the  fact  that  some  of  the  PF's 
[APFsl  have  a  statistical  basis,  they  are  still 
only  estimates  of  the  approximate  level  of 
protection.  It  must  not  be  assumed  that  the 
numerical  values  of  the  APF's  presented  in 
this  decision  logic  represent  the  absolute 
minimum  level  of  protection  that  would  be 
achieved  for  all  workers  in  all  jobs  against  all 
respiratory  hazards.  The  industrial  hygienist 
or  other  professional  responsible  for 
providing  respiratory  protection  or 
evaluating  respiratory  protection  programs  is 
therefore  encouraged  to  evaluate  as 
accurately  as  possible  the  actual  protection 
being  provided  by  the  respirator  (NIOSH, 
May  1987). 


Furthermore,  in  its  Guide  to  Industrial 
Respiratory  Protection  (September 
1987),  published  after  the  NIOSH 
Respirator  Decision  Logic,  NIOSH 
offered  an  additional  caveat  with  regard 
to  the  effectiveness  of  PAPRs: 

Until  recently,  powered  air-purifying 
respirators  were  considered  positive  pressure 
devices.  Field  studies  by  NIOSH  as  well  as 
others,  have  indicated  that  these  devices  are 
not  positive  pressure,  and  that  their  assigned 
protection  factors  are  inappropriately  high 
(NIOSH,  September  1987). 

There  is  virtually  no  positive  pressure 
in  the  PAPR.  Respirable  dust  may 
invade  the  miners'  breathing  zone 
tlirough  openings  along  the  side  and 
bottom  of  the  visor,  even  when  it  is 
maintained  in  the  full  lowered  position. 
The  extent  to  which  respirable  dust 
invades  a  miner's  breathing  zone, 
depends,  in  part,  on  the  MMU's 
ventilation  air  velocity  and  on  the 
miner's  work  rate  and  his  angle  of 
orientation  to  the  airflow. 

Questions  have  arisen  concerning  the 
applicability  of  NIOSH's  APF  of  25  for 
loose-fitting  PAPRs  to  some  work 
environments.  It  has  been  contended 
that  NIOSH  overestimates  the  minimum 
level  of  protection  provided  in  the 
workplace  even  when  used  within  the 
context  of  a  good  respirator  program 
(Myers,  et  oL,  1984).  The  environmental 
conditions  assumed  in  NIOSH's 
estimation  of  the  APF  for  loose-fitting 
PAPRs  are  not  consistent  with  those  in 
underground  longwall  mining 
operations.  For  example,  various  unique 
conditions  of  coal  mining  (obstructed 
views  and  difficulty  communicating) 
may  compel  miners  to  lift  their  visors. 
Once  the  visor  is  raised,  the  respirator 
is  no  longer  being  worn  in  accordance    ■ 
with  conditions  required  for  an  APF  of 
25.  Also,  the  high  velocities  of  air 
customarily  found  on  longwall  mining 
faces,  are  not  comparable  to  the  air 
velocities  experienced  in  most  mdustr>' 
sectors  nor  in  those  represented  in  the 
studies  used  to  determine  the  APF  of  25. 
The  actual  fit  or  seal  of  the  respirator 
helmet  to  the  wearer,  repeated  work- 
task  motions  in  confined  work  spaces, 
raising  the  vi.sor.  and  high  air  velocities 
along  the  longwall  face  all  mav 
significantly  reduce  the  actual  degree  of 
protection  provided  in  the  workplace. 
Unlike  an  APF,  an  effective  protection 
factor  (EPF)  reflects  the  protection 
provided  by  a  respirator  over  an  actual 
work  shift  given  specific  occupational 
environmental  conditions  such  as 
ventilation  velocity,  when  the  wearer 
performs  typical  work  activities  and 
uses  the  respirator  in  a  typical  manner. 

Laboratory'  and  in-mine  studies  (EPF 
studies)  show  that  mine  ventilation  air 
flow  or  velocity,  the  primary  means 
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longwall  operators  use  to  control 
respirable  dust  levels,  may  be  the  single 
biggest  factor  affecting  the  level  of 
protection  provided  by  the  PAPR  on  a 
longwall  mining  face.  Cecala,  et  al.. 
(1981)  found  protection  of  loose  fitting 
PAPRs  (Racal'^  Airstream  helmets)  to  be 
inversely  related  to  ambient  air  velocity 
in  both  laboratory  and  in-mine  settings 
(Ibid).  In  other  v^^ords,  increased  air 
velocitv  leads  to  decreased  effectiveness 
of  the  PAPR. 

The  level  of  protection  from  a  loose- 
fitting  PAPR  is  also  affected  by  the 
orientation  of  the  helmet  to  the  airflow. 
Cecala's  wind  tunnel  tests  clearly 
showed  that,  at  the  higher  flow  rates, 
helmet  efficiency  was  greatest  when 
facing  directly  against  the  airflow  and 
was  reduced  when  the  helmet  was 
oriented  in  other  directions.  This  is 
extremely  important  since  miners  are 
more  likely  to  orient  their  heads  at  an 
angle  to  the  airflow,  or  to  face 
downwind,  than  to  face  directly  into  the 
airflow. 

Cecala's  in-mine  testing  of  the  loose- 
fitting,  helmeted  PAPRs  produced  an 
EPF  confirming  the  inverse  relationship 
between  wind  speed  and  the  level  of 
protection  provided  by  PAPRs  shown 
during  wind  tunnel  testing.  Air  velocity 
in  underground  mines  is  measured  in 
units  of  feet  per  minute  (fpm).  Under 
normal  face-velocity  conditions  (less 
than  400  fpm),  the  Airstream  helmet 
averaged  a  respirable  dust  reduction  of 
84  percent,  which  is  equivalent  to  an 
EPF  of  6.4.  However,  under  high  face- 
velocity  conditions  (1,200  fpm),  the 
helmet's  dust  reduction  efficiency 
decreased  significantly,  averaging  only 
49  percent,  which  is  equivalent  to  an 
EPF  of  2. 

Other  researchers  have  reported  that 
helmeted  PAPR  systems  are  vulnerable 
to  inward  leakage  into  the  wearer's 
breathing  zone  (Howie,  et  al.,  1987; 
Sherwood,  1991).  For  example,  Howie, 
et  al.,  found  that  increasing  airflow 
velocities  from  approximately  400  to 
800  fpm  doubled  the  inward  leakage  of 
the  helmet  when  the  airflow  impinged 
on  the  wearer's  head  only,  and 
increased  the  leakage  further  when  the 
airflow  impinged  on  the  wearer's  body 
and  head  (Howie,  1987).  Subsequent 
testing  of  a  redesigned  unit  at  a  wind 
velocity  of  approximately  700  fpm 
showed  decreased  inward  leakage, 
vielding  a  protection  factor  of  6.3.  This 
met  the  target  protection  factor  of  5, 
which  was  subsequently  proposed  by 
the  European  Community  to  be  the 
standard  for  powered  helmet 
respirators. 

More  recent  studies  conducted  by 
Bhaskar,  et  al.  (1994)  at  four  medium- 
velocity  western  longwalls  indicated 


loose-fitting  PAPRs  had  an  average  dust 
reduction  efficiency  of  83.8  percent 
(Ibid.).  Although  a  different  sampling 
procedure  was  used,  this  result  is 
consistent  with  the  average  value  of  84 
percent  obtained  by  Cecala,  e(  al.,  under 
normal  mine  face-velocity  conditions. 
During  the  test  period,  the  headgate 
velocity  ranged  from  345  to  500  fpm, 
with  approximately  88  percent  of  the 
recorded  velocities  falling  below  500 
fpm.  The  tailgate  velocities  ranged  from 
280  to  550  fpm  and  only  one  exceeded 
500  fpm.  No  tests  were  conducted  under 
high  mine  face-velocity  conditions. 

The  headgate  and  tailgate  velocities 
observed  by  MSHA  inspectors  at  55 
longwall  MMUs  were  reviewed  in  1999. 
The  headgate  and  tailgate  velocities 
ranged  from  365  to  1,645  fpm  and  from 
200  to  1,400  fpm,  respectively.  More 
importantly,  headgate  velocities  at  60 
percent  of  the  MMUs  exceeded  500  FPM 
and  some  18  percent  exceeded  800  fpm. 
Approximately  55  percent  of  tailgate 
velocities  exceeded  500  fpm  and  11 
percent  exceeded  800  fpm. 

PAPRs  have  been  demonstrated  to  be 
effective  on  longwall  MMUs  when  air 
velocities  do  not  exceed  500  fpm,  but, 
as  described  above,  there  is  evidence 
that  their  effectiveness  is  reduced  when 
air  velocities  are  increased.  Therefore, 
given  the  range  of  observed  longwall 
face  air  velocities  to  which  miners  are 
exposed  and  the  proposed  requirement 
that  the  verified  ventilation  plan 
demonstrate  that  the  longwall  shearer 
operator  (occupation  code — 044)  be  at  or 
below  the  applicable  standard,  MSHA  is 
proposing  to  grant  a  protection  factor  of 
two  for  loose-fitting  PAPRs  used  under 
this  proposal.  Multiplying  either  the 
respirable  dust  standard  or  the 
verification  limit  (whichever  is 
applicable)  by  the  protection  factor 
yields  the  maximum  concentration  of 
respirable  dust  against  which  a 
particular  type  of  respirator  can  be  used. 
In  other  words,  if  MSHA  permits  a 
longwall  operator  to  use  PAPRs,  then 
the  maximum  concentration  of 
respirable  coal  mine  dust  and  quartz 
dust  against  which  these  particular 
respirators  can  be  used  are  4.0  mg/m^ 
and  200  ng/m^,  respectively.  A  complete 
respiratory  protection  program  is 
required  to  assure  that  a  respirator's 
protective  value  is  not  compromised  by 
improper  fitting  or  usage. 

MSHA's  determination  is  based  on 
the  best  scientific  and  technical 
information  available  as  well  as  sound 
engineering  judgment.  However  we 
encourage  you  to  submit  comments  on 
the  protection  factor.  We  are 
particularly  interested  in  obtaining  more 
recent  data  that  may  be  available 
concerning  protection  factors  as  well  as 


the  conditions  for  the  use  of  PAPRs.  If 
you  believe  MSHA  should  establish  a 
different  protection  factor,  please 
submit  these  data  supporting  your 
position. 

E.  Guidelines  for  Determining  What  Is  a 
Feasible  Dust  Control 

The  proposal  would  require  a  mine 
operator  to  implement  all  feasible 
engineering  or  enviroimiental  controls 
that  are  technologically  and 
economically  feasible.  The  Federal  Mine 
Safety  and  Health  Review  Commission 
(Commission)  has  addressed  the  issue  of 
what  MSHA  must  consider,  when 
determining  what  is  a  feasible  control 
for  enforcement  purposes.  In  cases 
involving  the  noise  standard  for  metal 
and  nonmetal  mines,  the  Commission 
has  held  that  a  control  is  feasible  when 
it:  (1)  reduces  exposure,  (2)  is 
economically  achievable,  and  (3)  is 
technologically  achievable.  See 
Secretary  of  Labor  V.  Callanan 
Industries,  Inc..  5  FMSHRC  19  00 
(1983),  and  Secretary  of  Labor  v .  A.  H. 
Smith.  6  FMSHRC  199  (1984). 

In  determining  technological 
feasibility  of  an  engineering  control,  the 
Commission  has  ruled  that  a  control  is 
deemed  achievable  if  through 
reasonable  application  of  existing 
products,  devices,  or  work  methods 
with  human  skills  and  abilities,  a 
workable  engineering  control  can  be 
applied  to  the  exposure  source.  The 
control  does  not  have  to  be  "off-the- 
shelf  or  already  available  4iut,  it  must 
have  a  realistic  basis  in  present 
technical  capabilities.  Further,  the 
Commission  has  held  that  MSHA  must 
assess  whether  the  cost  of  the  control  is 
disproportionate  to  the  "expected 
benefits,"  and  whether  the  cost  is  so 
great  that  it  is  irrational  to  require  its 
use  to  achieve  those  results.  The 
Commission  has  expressly  stated  that 
cost-benefit  analysis  is  uimecessary  in 
order  to  determine  whether  an 
engineering  control  is  feasible. 
According  to  the  Commission,  an 
engineering  control  may  be  feasible 
even  though  it  fails  to  reduce  the 
exposure  to  permissible  levels  in  the 
standard,  as  long  as  there  is  a  significant 
reduction  in  exposure. 

Consistent  with  the  Commission  case 
law,  MSHA  would  consider  three 
factors  in  determining  whether 
engineering  or  enviroimiental  controls 
are  feasible  at  a  particular  mine:  (1)  the 
nature  and  extent  of  the  overexposure; 
(2)  the  demonstrated  effectiveness  of 
available  technology;  and  (3)  whether 
the  committed  resources  are 
disproportionate  to  the  expected  results. 
As  explained  in  the  discussion  of 
proposed  §  70.211  in  Section  IV  of  the 
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proposal,  the  formal  determination  of 
whether  all  feasible  engineering  or 
environmental  controls  have,  in  fact, 
been  implemented  at  a  specific  mine  to 
prevent  excessive  dust  concentrations 
would  be  made  by  the  Administrator  for 
Coal  Mine  Safety  and  Health  based  on 
the  best  available  information, 
experience,  and  engineering  judgment. 

F.  Application  of  Continuous 
Monitoring  Technology  to  Prevent 
Overexposures  on  Individual  Shifts 

Because  approved  technology  that 
continuously  monitors  respirable  dust 
and  displays  dust  concentrations  in 
real-time  is  not  available,  effective 
ventilation  plans  remain  the  only 
practical  means  to  provide  reasonable 
assurance,  on  a  continuous  basis,  that 
miners  are  not  overexposed  on 
individual  shifts.  However,  MSHA 
recognizes  that  person-wearable 
continuous  respirable  dust  monitors 
under  development  may  lead  to 
significant  improvements  in  monitoring 
the  work  environment  in  order  to 
improve  miner  health  protection.  In  an 
effort  to  reduce  occupational  respiratory 
disease  among  underground  coal 
miners,  MSHA  encourages  mine 
operators  to  adopt  new  and  better  dust 
monitoring  technology  as  part  of  the 
approved  ventilation  plan. 

Unlike  the  current  monitoring  system, 
which  relies  on  periodic  sampling  and 
requires  that  corrective  action  be  taken 
after  the  necessary  delay  in  obtciining 
dust  level  information,  continuous 
monitoring  would  allow  mine  operators 
and  miners  to  be  aware  of  the  actual 
dust  conditions  at  all  times,  thereby 
enabling  immediate  action  to  avert 
possible  overexposure.  The  ability  to 
monitor  dust  exposure  continuously 
during  the  shift,  predict  end-of-shift 
cumulative  exposures,  and  to  display 
the  actual  end-of-shift  exposure  would 
be  far  more  effective  in  preventing 
simple  CWP  and  PMF  than  the  current 
system. 

The  health  benefits  of  continuous 
monitoring  were  clearly  recognized  by 
both  the  Task  Group  and  the  Advisory 
Committee.  Both  reconunended 
development,  field  testing,  and 
immediate  deployment  of  such  monitors 
for  a  variety  of  purposes.  The  Task 
Group  concluded  that  continuous 
monitoring  of  the  mine  environment 
and  dust  control  parameters  offered  the 
best  long-term  solution  for  improving 
the  existing  federal  program  designed  to 
prevent  simple  CWP  and  PMF  among 
coal  miners.  Similarly,  the  Advisory 
Committee  stated  in  its  report  that: 

Worker  exposure  to  excessive  levels  of  dust 
can  be  prevented  by  implementing  a  haizard 
surveillance  program  that  provides  mine 


personnel  with  current  information  on  actual 
dust  levels  in  the  work  environment  at  all 
times,  and  on  the  status  of  key  dust  control 
parameters.  The  availability  of  this 
information  on  a  real-time  basis  would 
enable  mine  personnel  to  focus  attention 
immediately  on  the  need  to  adjust  control 
parameters  to  avert  possible  overexposure. 
The  recent  development  of  continuous  dust 
and  continuous  dust  control  parameter 
monitors,  which  have  both  direct  reading  and 
data  recording/processing  capabilities,  offers 
the  potential  to  improve  monitoring  of  the 
work  environment  significantly  and 
contribute  to  the  effective  control  of 
exposure.  (MSHA,  1996). 

MSHA  has  sought  a  means  to  measure 
the  concentration  of  respirable  coal 
mine  dust  in  coal  mines  on  a 
continuous  basis  for  nearly  two  decades. 
Beginning  in  the  1970's,  at  the  request 
of  MSHA,  the  former  U.S.  Bureau  of 
Mines  funded  several  developments  of 
fast-response,  direct-readout  respirable 
dust  monitors  for  measuring  the 
concentration  of  respirable  dust. 

One  type  of  fast-response  respirable 
dust  monitor  determined  the  mass  of 
respirable  dust  particles  collected  on  a 
grease-coated  disk  by  the  attenuation  of 
beta  radiation  caused  by  the  dust  spot 
on  the  impaction  disk.  The  unit  was 
capable  of  operating  for  long  periods, 
taking  up  to  450  1-minute  samples,  and 
printing  the  individual  and  time- 
integrated  concentrations  on  a  tape. 

Other  devices  have  used  light- 
scattering  technology  to  measure  and 
provide  an  inmiediate  direct  readout  of 
dust  concentrations.  Since  light 
scattering  is  often  dependent  on  particle 
characteristics  such  as  size,  surface 
properties,  and  refractive  index,  this 
type  of  dust  monitor  does  not  measure 
a  mass  concentration  directly  and  can 
provide  only  a  relative  measurement. 
However,  it  can  be  calibrated  in  the 
laboratory  to  give  an  approximate  mass 
concentration. 

The  light-scattering  technology  was 
later  incorporated  in  a  machine- 
moimted,  continuous  respirable  dust 
morutor  for  use  in  underground  mines. 
In  the  early  1980's,  however,  it  was 
determined  that  this  technology  was  not 
effective  for  monitoring  compliance 
with  the  applicable  dust  standard. 
Nevertheless,  instruments  which  used 
the  light  scattering  principle  were  found 
to  be  useful  tools  to  locate  dust  sources 
and  to  determine  its  magnitude.  Such 
instruments  continue  to  be  especially 
useful  for  evaluating  dust-control 
techniques  such  as  dust  collectors  and 
water  sprays  that  can  be  turned  on  and 
off  quickly  and  repeatedly. 

The  1992  Task  Group  report 
recommended  the  accelerated 
development  of  a  fixed-site 
underground  dust  monitor,  capable  of 


providing  continuous  information  on 
dust  levels  and  personal  sampling 
devices  capable  of  providing  both  short- 
term  and  full-shift  exposure 
measurements  In  response  to  this 
recommendation,  the  former  Bureau  of 
Mines,  with  MSHA's  assistance,  again 
evaluated  existing  technology  that  could 
be  used  in  the  development  of  a  fixed- 
site  underground  mine  dust  monitor. 
This  was  made  possible  because  of 
advances  in  sensing  and  electronic 
signal  processing  technology  that  had 
occurred  since  development  of  the  first 
generation  machine-mounted  dust 
monitor  in  the  late  1970's.  Eventually  a 
fixed  site/machine-mounted  continuous 
respirable  dust  monitor  based  on  the 
proprietary  mass-measurement 
technology  known  as  the  tapered 
element  oscillating  microbalance 
(TEOM*)  was  developed  and  field 
tested. 

The  TEGM  technique  is  capable  of 
continuously  weighing  a  filter  upon 
which  dust  is  collected.  It  provides  a 
real-time  record  and  a  permanent  record 
of  the  total  mass  collected  on  the  filter 
The  device  can  displav  the  time- 
weighted  average  (TWA)  concentration 
of  respirable  coal  mine  dust  (total  mass 
of  dust  collected  divided  bv  the  length 
of  time  the  unit  was  operated),  the 
instantaneous  (real-time)  concentration, 
and  the  projected  full-shift 
concentration  This  would  allow  a  mine 
operator  to  adjust  control  measures  or 
optimize  mining  procedures  to  prevent 
miner  overexposure.  The  full-shift 
concentration  of  respirable  coal  mine 
dust  would  be  available  at  the  end  of  the 
shift.  The  developer  of  the  fixed-site 
monitor  is  also  working  on  a  person- 
wearable,  end  of  shift/continuous 
respirable  dust  monitor  using  the  same 
TEOM  technolog\' 

In  addition  to  the  TEOM  technology, 
NIOSH  is  developing  another  person- 
wearable  device  that  has  the  potential 
for  continuously  monitoring  the  mine 
environment.  This  device  measures  the 
mass  of  respirable  dust  indirectly  based 
on  the  amount  of  pressure  drop  detected 
across  the  collection  filter. 

MSHA  is  seeking  ways  to  encourage 
voluntary  deployment  of  this 
technology,  once  it  has  been  verified  as 
reliable  MSHA  has  considered  allowing 
mine  operators  to  ad(opt  a  continuous 
personal  monitoring  strategy  as  part  of 
the  approved  ventilation  plan,  in  lieu  of 
plan  verification.  Under  this  approach. 
the  operator  would  have  the  flexibility 
of  choosing  from  several  technologies 
available  for  continuous  personal 
monitoring.  If  an  operator  adopts 
continuous  personal  monitoring,  the 
following  additional  information,  at  a 
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minimum,  would  be  required  for  the 
mine  ventilation  plan: 

1.  The  specific  continuous  personal 
monitoring  device  the  operator  intends 
to  use  which  has  been  approved  by  the 
Secretary; 

2.  The  DO  and  other  occupations  or 
individuals,  including  part  90  miners, 
that  will  be  sampled  on  every 
production  shift  and  the  length  of  the 
production  shift  to  be  sampled; 

3.  The  procedures  for  preventing 
exposure  above  the  applicable  dust 
standard; 

4.  The  manufacturer's  calibration  and 
maintenance  requirements,  and  a 
description  of  how  records  of 
calibration  and  maintenance  will  be 
made  available  to  MSHA,  miners  and 
the  miner's  representatives;  and 

5.  A  description  of  how  end-of  shift 
measurements  will  be  recorded,  who 
will  certify  that  such  records  are 
accurate  and  properly  taken,  how  long 
such  records  will  be  maintained,  where 
such  records  will  be  made  available  for 
inspection  by  MSHA,  miners  and  the 
miner's  representatives,  and  how  miners 
will  be  notified  on  each  production  shift 
of  the  end-of-shift  measurements. 

At  the  present  time,  we  do  not  believe 
that  technology  to  enable  continuous 
monitoring  of  respirable  dust  has 
advanced  to  the  point  where  it  could  be 
relied  upon  as  an  alternative  to  plan 
verification.  In  the  future,  when  this 
technology  is  available.  MSHA  will 
consider  the  implementation  of  such  an 
alternative  to  the  proposed  plan 
verification  program  We  request 
comments  on  this  approach  as  a 
possible  alternative  to  plan  verification. 
MSHA  is  specifically  interested  in  any 
proposals  for  the  use  of  continuous 
personal  monitoring,  as  well  as  any 
information  which  may  be  available 
concerning  developing  technology. 
Should  an  operator  be  interested  in 
implementing  a  continuous  personal 
monitoring  program  at  a  specific  mine, 
MSHA  will  review  the  plan  and 
consider  development  of  a  pilot 
program  to  develop  information  which 
may  be  useful  for  future  rulemaking. 
MSHA  is  interested  in  comments 
concerning  the  specific  provisions 
which  should  be  included  m  the 
ventilation  plan  to  assure  that,  if  an 
operator  does  develop  a  continuous 
monitoring  program,  miners  will  not  be 
overexposed  on  any  individual  shift. 

rV'.  Discussion  of  Proposed  Rule 

A.  Summary 

As  recommended  by  the  Advisory 
Committee  in  1996.  MSHA  is  proposing 
to  assume  responsibility  for  all 
compliance  sampling  for  respirable  dust 


in  underground  coal  mines  as  required 
under  CFR  parts  70  and  90.  This 
proposal  includes  revocation  of 
bimonthly  compliance  sampling 
requirements,  abatement  sampling 
requirements,  the  process  for 
establishing  a  reduced  standard  when 
quartz  is  present,  and  operator  sampling 
requirements  for  miners  who  have 
evidence  of  the  development  of 
pneumoconiosis  under  part  90.  In  order 
to  provide  a  greater  level  of  protection 
than  that  provided  under  these 
sampling  requirements,  MSHA  is 
proposing  to  require  each  underground 
coal  mine  operator  to  have  a  verified 
mine  ventilation  plan.  Under  this 
proposal,  MSHA  would  verify  the 
effectiveness  of  the  mine  ventilation 
plan  for  each  mechanized  mining  unit 
(MMU)  in  controlling  respirable  dust 
under  typical  mining  conditions. 

Mine  ventilation  plans  have  long  been 
recognized  as  a  means  of  addressing 
mine-specific  health  and  safety  issues. 
Existing  §  75.370  requires  that  each 
mine  operator  design  a  ventilation  plan 
to  control  methane  and  respirable  dust 
in  the  mine.  It  further  requires  that  the 
plan  be  suitable  to  the  conditions  emd 
mining  system  at  the  mine.  However, 
there  is  no  current  provision  requiring 
the  effectiveness  of  mine  ventilation 
plans  to  be  verified  under  typical 
mining  conditions. 

Since  1970,  beginning  with 
enforcement  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  the  level 
of  respirable  dust  in  underground  coal 
mines  has  been  significantly  reduced. 
Although  much  progress  has  been  made, 
MSHA  samplir^  data  indicate  that  some 
work  enviromnents  continue  to  have 
excessive  concentrations  of  respirable 
dust.  It  is  MSHA's  position  that 
excessive  dust  levels  can  be 
substantially  reduced,  if  not  eliminated, 
by  implementing  the  Advisory 
Committee's  recommendations  to 
enhance  plan  quality  and  strengthen  the 
plan  approval  process.  Toward  this  end, 
this  proposal  would  revise  30  CFR  by 
revising  part  70,  subparts  A,  B,  and  C 
amending  two  existing  sections  of  part 
75. 

This  proposal  would  require  evidence 
that  the  mine  ventilation  plan  is 
effective  in  controlling  respirable  dust 
as  required  by  §  75.370.  Within  the  first 
30  days  of  operating  a  new  MMU,  or 
when  required  to  do  so  by  the  District 
Manager,  mine  operators  would  have  to 
specify  the  operating  parameters  of  an 
effective  plan  and  then  MSHA  would 
verify  the  plans  effectiveness  based  on 
a  sufficient  number  of  full-shift  samples 
taken  at  designated  locations. 

Under  this  proposal,  we  would  collect 
full-shift  respirable  dust  samples,  called 


"verification  samples,"  to  demonstrate 
the  adequacy  of  the  dust  control 
parameters  specified  in  the  mine 
ventilation  plan  in  maintaining  the 
concentration  of  respirable  coal  mine 
and  quartz  dust  at  or  below  2.0  mg/m^ 
and  100  ^g/m^,  respectively. 

For  piuposes  of  plan  verification, 
"full-shift"  would  refer  to  the  entire 
work  shift  diu-ing  which  material  is 
produced  by  an  MMU.  Ciurently,  many 
mining  operations  have  work  shifts  of 
more  than  8  hours.  Miners  working 
extended  shifts  should  be  protected 
from  the  hazards  of  respirable  dust  and 
quartz  by  the  ventilation  plan. 
Accordingly,  the  proposed  verification 
samples  would  not  be  limited  to  8  hours 
or  less,  as  under  the  current  bimonthly 
operator  sampling  regulations. 

A  sample  would  be  valid  for 
verification  purposes  only  if  the  shift  on 
which  it  was  taken  met  certain 
requirements.  This  is  necessary  in  order 
to  verify  that  dust  controls  specified  in 
the  plan  are  sufficient  to  prevent 
excessive  dust  concentrations,  even 
when  a  higher-than-average  amoimt  of 
material  is  produced.  The  proposed 
operator's  requirements  for  a  shift  used 
for  verification  sampling  are: 

(1)  The  dust  controls  and  work 
practices  utilized  must  be  those  listed  in 
the  mine  ventilation  plan; 

(2)  MSHA's  measurements  of  the 
engineering  or  environmental  control 
parameters  must  not  exceed  115%  of  the 
quantities  specified  in  the  plan;  and 

(3)  The  amoimt  of  material  produced 
must  be  at  least  the  "verification 
production  level"  or  VPL. 

The  VPL  is  defined  as  the  tenth 
highest  production  level  recorded  in  the 
most  recent  30  production  shifts. 

The  proposed  rule  would  require 
mine  operators  to:  (1)  Set  and  maintain 
the  dust  control  parameters  during 
MSHA  verification  sampling  at  levels 
specified  in  the  plan;  (2)  maintain  and 
make  available  to  MSHA  records  of  the 
amount  of  material  produced  by  each 
mechanized  mining  unit  during  each 
production  shift;  and  (3)  provide 
additional  information  in  mine 
ventilation  plans. 

The  number  of  samples  necessary  to 
verify  that  the  dust  control  parameters 
proposed  for  an  MMU  are  effective 
would  depend  on  the  individual 
sample.  Since  all  such  measiu^ments 
are  subject  to  potential  sampling  and 
analytical  errors,  some  of  them  may  fall 
slightly  below  the  verification  limit 
even  when  the  true  concentration  of 
respirable  coal  mine  dust  or  quartz  does 
not.  Therefore,  to  ensure  that  the 
verification  limits  have  actually  been 
met,  it  is  necessary  to  provide  for  a 
margin  of  error  in  each  measurement. 
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The  "critical  values"  established  by 
MSHA  provide  this  margin  of  error.  If 
the  VPL  is  achieved  and  dust 
concentrations  are  sufficiently  low,  the 
District  Manager  could  approve  a  plan 
based  on  as  few  as  one  shift  of  sampling. 
However,  if  dust  concentration 
measurements  are  higher,  or  if  the 
actual  production  was  less  than  the  VPL 
MSHA  would  sample  additional  shifts. 

Consistent  with  the  Mine  Act  and  its 
implementing  regulations.  MSHA's 
longstanding  policy  has  been  to 
preserve  the  primacy  of  engineering 
controls,  to  the  extent  that  they  are 
technologically  and  economically 
feasible.  Consequently,  MSHA  has  not 
accepted  the  use  of  approved  respiratory 
protection  or  administrative  controls  as 
a  means  of  achieving  compliance  with 
the  respirable  dust  standard.  In  order  to 
provide  all  miners  with  the  highest 
possible  level  of  health  protection,  as 
intended  by  the  Mine  Act,  MSHA  is 
now  proposing  to  permit  the  use  of 
approved  PAPRs  or  verifiable 
administrative  controls  to  supplement 
engineering  or  environmental  controls 
under  certain  circumstances  for 
compliance  purposes.  Their  use  would 
be  limited  to  longwall  mining 
operations  and  permitted  only  after 
MSHA  has  determined,  upon  request  of 
the  operator,  that  all  feasible 
engineering  or  environmental  controls 
cannot  maintain  the  mine  atmosphere 
within  applicable  standards.  In  such 
cases,  specific  requirements  governing 
the  use  of  PAPRs  or  verifiable 
administrative  controls  would  be 
specified  in  the  mine  ventilation  plan. 

Finally,  the  proposal  would  require 
you  to  maintain,  and  make  available  to 
MSHA  inspectors,  records  of  the 
amount  of  material  produced  by  each 


MMU  during  each  production  shift  over 
a  running  six-montli  period.  This,  along 
with  routine  bimonthly  and  other 
sampling  data,  would  enable  us  to 
review  the  suitability  of  the  plan 
peuameters  on  an  ongoing  basis. 

Although  a  VPL  woulcf  be  included  in 
the  ventilation  plan,  we  would  not  cite 
you  for  producing  at  levels  exceeding 
the  VPL.  We  would  expect  production 
on  an  MMU  to  exceed  the  VPL  on  about 
33  percent  of  all  production  shifts.  If  the 
District  Manager  determines  that  your 
production  exceeds  the  VPL  on  more 
than  about  33  percent  of  the  production 
shifts  over  a  six-month  period,  then  this 
may  trigger  the  plan  verification  process 
using  a  higher  VPL. 

These  and  other  provisions  of  the 
proposed  rule  are  explained  in  more 
detail  in  the  following  section-by- 
section  discussion. 

B.  Section-by-Section  Discussion 

This  section  of  the  preamble  explains, 
section-by-section,  the  provisions  of  the 
proposed  rule.  The  text  of  the  proposed 
rule  is  included  at  the  end  of  the 
document. 

Section  70.2    Definitions 

The  existing  definitions  of  certified 
person,  concentration,  and  designated 
area  (DA)  are  being  modified  to  more 
clearly  convey  the  intended  meaning 
under  the  proposal.  These  modifications 
reflect  necessary  changes  as  a  result  of 
the  removal  of  existing  paragraphs  and 
the  transfer  of  other  paragraphs,  as  well 
as  the  addition  of  new  references.  The 
proposal  also  includes  definitions  of 
new  terms  to  clarify  the  mine 
ventilation  plan  verification  process  as 
it  applies  to  mechanized  mining  units 
(MMUs).  Some  of  the  definitions  are  for 
technical  terms  developed  specifically 


for  this  proposal,  such  as  "verification 
limit"  and  "verification  production 
level."  Finally,  the  definitions  of 
"certified  person,"  "normal  production 
shift,"  and  "valid  respirable  dust 
sample"  would  be  removed. 

We  explain  these  new  and  revised 
definitions  of  terms  below.  You  should 
also  closely  examine  each  proposed 
section  where  the  term  is  used  to  review 
the  context  in  which  it  is  used. 

The  following  existing  definitions  are 
being  modified: 

Concentration 

The  existing  definition  would  be 
modified  so  that  "concentration"  refers 
to  an  8-hour  Mining  Research 
Establishment  (MRE)  equivalent 
measure  of  the  amount  of  sampled 
material  contained  per  unit  volume  of 
air.  The  proposed  revision  would 
include  the  constant  factor  of  1.38 
which  the  Secretary  currentlv  uses  to 
convert  concentration  of  respirable  dust 
measured  with  approved  sampling 
devices  to  an  equivalent  concentration 
as  measured  with  an  MRE  instrument. 

MSHA  developed  the  existing  coal 
mine  dust  standards  from  8-hour  shift 
exposure  measurements.  Therefore,  if 
you  take  a  sample  over  a  period  other 
than  eight  hours,  vou  must  adjust  the 
concentration  measurement  to  be 
equivalent  to  an  eight-hour  exposure. 
This  will  protect  miners  working  shifts 
longer  than  eight  hours,  and  would  be 
accomplished  by  multiplying  the 
sampler  flow  rate  by  480  minutes, 
regardless  of  the  length  of  time  diuing 
which  the  sample  was  actually 
collected.  (In  these  examples,  to 
determine  equivalent  concentrations  of 
respirable  coal  mine  dust:  MRE 
equivalent  concentration  (mg/ra3)= 


accumulated  dust  (mg) 


sampling  time  (min)  *  rate  of  sampling  (m' ) 


1.38 


where:  rate  of  sampling  =  0.002  m^/ 
min). 

For  example,  suppose  a  DO  sample  is 
collected  over  a  9-hour  shift  that 
includes  one  hour  of  travel  time. 
Suppose  that  the  amount  of  dust 
accumulated  during  travel  is  negligible, 
and  the  amount  of  dust  accumulated 
during  production  is  1.5  mg.  If  the 
concentration  were  not  adjusted  to  an  8- 
hour  equivalent,  it  would  be  diluted  by 
the  time  spent  traveling  and  calculated 
as  1.92  mg/m '.  Under  the  proposed 
definition,  the  calculated  concentration 
would  be  2.16  mg/m^. 


The  proposed  definition  does  not 
change  the  daily  limit  on  accumulated 
exposure  intended  by  the  existing 
exposure  limit  for  coal  mine  dust.  Since 
the  current  limit  was  based  on  an 
assumption  that  exposure  occius  over 
an  8-hour  shift,  it  corresponds  to  a  daily 
cumulative  exposure  limit  of  8  x  2.0  = 
16  mg-hr/m^.  The  proposed  definition 
of  concentration  would  maintain  this 
same  MRE-equivalent  16  mg-hr/m^ 
daily  limit,  regardless  of  the  length  of 
any  shift  worked. 

To  continue  the  example,  the 
exposure  accumulated  during  a  day  is 


the  same,  whether  ft-om  8  hours  at  an 
average  of  2.16  mg/m  *  or  from  9  hours 
at  an  average  of  1.92  mg/m '.  In  either 
case,  the  MRE-equivalent  exposure 
accumulated  for  the  dav  is  17.3  mg-hr/ 
m*.  which  exceeds  the  intended  daily 
limit  of  16  mg-hr/m '.  Under  the 
proposed  definition,  this  would  be 
reflected  by  the  fact  that  the  calculated 
concentration  exceeds  2.0  mg/m^. 
MSHA  solicits  comments  on  this 
method  of  adjusting  concentrations  to 
an  8-hour  equivalent. 
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Designated  Area  (DA) 

The  existing  definition  would  be 
modified  to  permit  the  Secretary  to 
identify  designated  areas  and  to  remain 
consistent  with  existing  procedures 
which  have  been  in  effect  since  1980. 
Once  identified,  the  location  of  these 
DAs  and  tht^  respirable  dust  measures  to 
be  used  at  the  dust  generating  sources 
for  these  locations  must  be  contained  in 
the  operator's  mine  ventilation  plan  as 
provided  for  under  §  75,371(t). 
However,  the  operator  would  not  be 
required  to  sample  these  DA  s  under  the 
proposal  MSHA  is  also  proposing  to 
transfer  the  requirement  for  identifying 
each  DA  specified  in  existing 
§  70.208(e),  which  will  be  removed,  to 
revised  §  70.2(e). 

Mechanized  Mining  Unit  (MMU) 

The  existing  definition  would  be 
modified  by  removing  §  70.207(e) 
(Bimonthly  sampling;  mechanized 
mining  units)  which  will  be  deleted, 
and  revising  §  70.207;  and  by 
transferring  the  requirements  for 
identifying  each  MMU  specified  in 
existing  §§  70.207(f)(1)  and  (f)(2),  to 
revised  §  70.2(o). 

Quartz 

The  existing  definition  of  quartz 
would  be  modified  by  specifying  the 
analytical  method  that  MSHA  has  been 
using  since  1983  to  determine  the  quartz 
content  of  respirable  dust  samples.  The 
reason  for  this  modification  is  to 
standardize  the  procedure,  thereby 
enabling  other  laboratories  to  reproduce 
quartz  determinations  made  by  MSHA. 

The  following  new  definitions  are 
being  proposed; 

Critical  Value 

"Critical  value"  would  mean  the 
maximum  acceptable  full  shift  dust 
concentration  measurement 
demonstrating  that  the  applicable 
verification  limit  has  been  met  at  a  high 
level  of  confidence.  Appendix  A 
explains  how  each  critical  value  was 
derived.  The  specific  critical  values  and 
their  use  are  detailed  in  §§  70.209  and 
70.213. 

Dust  Control  Parameters 

"Dust  control  parameters"  would 
mean  the  respirable  dust  control 

requirements  of  a  mine  ventilation  plan. 
inrluding  engineering  or  environmental 
controls,  maintenance  procedures,  and 
any  other  requirements  described  in  a 
ventilation  plan  These  requirements  are 
intended  for  the  protection  of  miners 
from  excessive  levels  of  respirable  dust 
and  must  be  in  place  on  every 
production  shift.  To  assure  compliance 
with  the  ventilation  plan,  you  must 


check  the  dust  control  parameters  on 
each  MMU  before  beginning  production, 
as  required  under  §  75.362(a)(2).  This 
term  has  not  been  formally  defined  until 
now. 

Engineering  or  Environmental  Controls 

"Engineering  or  environmental 
controls"  would  mean  all  methods  that 
control  the  level  of  respirable  dust  in 
the  work  environment  by  either 
reducing  dust  generation  or  by 
suppressing,  diluting,  capturing  or 
diverting  the  dust  being  generated 
during  the  mining  process.  Throughout 
the  proposal,  the  terms  "engineering" 
and  "environmental"  controls  are  used 
interchangeably.  The  Racal*  Airstream 
helmet  (or  the  SMTf"^  Airstream''"'*^ 
Helmet-Mounted  PAPR),  or  any  other 
respiratory  protective  device  approved 
and  labeled  as  such  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  is  not  defined  as  an 
engineering  or  environmental  control. 

Full  Shift 

"Full  shift"  is  defined  differently  for 
pirrposes  of  plan  verification  and 
abatement  sampling,  and  for  bimonthly 
compliance  determinations.  For 
purposes  of  abatement  and  plan 
verification,  "full  shift"  would  mean  an 
entire  work  shift,  including  travel  time 
to  and  from  the  MMU.  Because  of  the 
way  MSHA  intends  to  define 
"concentration,"  this  would  be  equally 
protective  regardless  of  the  production 
and  travel  times.  For  example,  suppose 
miners  at  one  MMU  travel  for  one  hour 
and  mine  for  eight  hours.  Miners  at 
another  travel  for  two  hours  and  also 
mine  for  eight  hours.  Suppose,  further, 
that  the  dust  concentration  during  travel 
is  negligible  and  that  the  dust 
concentrations  are  identical  during 
production  at  the  two  MMUs.  Then  the 
amount  of  dust  accumulated  on  a  filter 
will  be  the  same,  say  1.0  mg,  in  both 
cases.  Applying  the  proposed  definition, 
the  dust  concentration  calculated  for 
both  MMUs  would  be  1.44  mg/m^. 

For  purposes  of  bimonthly 
compliance  determination,  MSHA 
would  continue  its  current  practice  of 
limiting  sampling  to  a  480-minute 
maximum.  MSHA  solicits  comments  on 
whether  "full  shift"  for  compliance 
sampling  purposes  should  be  defined  in 
the  same  way  as  for  abatement  and  plan 
verification  purposes.  MSHA  also 
solicits  comments  on  whether  "full 
shift"  should  be  defined,  as  proposed, 
in  the  same  way  for  abatement  and  plan 
verification  purposes. 

Material  Produced 

"Material  produced"  would  mean  the 
total  amount  of  coal  and/or  other 


substance  extracted  by  an  MMU  during 
any  production  shift.  In  order  to 
properly  assess  the  effectiveness  of  the 
mine  ventilation  plan  requirements  for 
respirable  dust  control  and  for 
subsequent  monitoring  purposes,  MSHA 
proposes  to  require  that  the  operator 
record  and  make  available  records  of  the 
amount  of  material  produced  by  each 
MMU  each  shift  under  a  new  paragraph 
(h)  of  §75.370. 

MRE 

"MRE"  would  mean  Mining  Research 
Establishment  of  the  National  Coal 
Board,  London,  England. 

Powered  Air-Purifying  Respirators 
(PAPRs) 

"Powered,  air-purifying  respirators 
(PAPR)"  would  mean  a  NIOSH 
approved  loose-fitting  respirator  that 
uses  a  blower  to  force  the  ambient  air 
through  air-purifying  elements  to 
deliver  filtered  air  to  the  miner's 
breathing  eirea.  Under  the  proposal,  an 
operator  who  employs  longwall  mining 
has  the  option  of  using  either  powered, 
air-purifying  respirators  (PAPRs)  or 
verifiable  administrative  controls  as  a 
supplemental  means  of  control  once 
MSHA  has  determined  that 
concentrations  of  respirable  dust  have 
been  reduced  as  low  as  is  feasible  with 
engineering  and  environmental  controls. 
This  may  include  RACAL*  Airstream 
helmets  or  similar  devices  that  are 
available  now  or  in  the  future.  The 
reason  for  excluding  other  types  of 
approved  respirators  is  discussed  in 
section  Il.B.l. 

Verifiable  Administrative  Control 

"Verifiable  administrative  control" 
would  mean  a  work  practice  intended  to 
reduce  the  miner's  full  shift  exposure  to 
respirable  dust  hazards  by  altering  the 
way  in  which  work  is  performed. 
Examples  include  rotation  of  miners  to 
areas  having  lower  concentrations  of 
respirable  dust,  rescheduling  of  tasks, 
and  modifying  work  activities  to  reduce 
exposure.  A  "verifiable  administrative 
control"  must  be  (1)  capable  of  review 
to  confirm  proper  implementation;  (2) 
clearly  imderstood  by  miners;  and  (3) 
applied  consistently  over  time. 

Verification  Limits 

"Verification  limits"  would  mean  the 
maximum  dust  concentration  for  which 
the  ventilation  plan  has  been  verified  as 
effective  in  maintaining  during  the  full 
shift.  There  are  two  separate  verification 
limits:  An  MRE-equivalent 
concentration  of  2.0  mg/m^  for 
respirable  coal  mine  dust  and  an  MRE- 
equivalent  concentration  of  100  jig/m^ 
for  respirable  quartz  dust.  Both  of  these 
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limits  apply  to  dust  concentrations 
measured  over  a  full  shift. 

MSHA  does  not  enforce  a  separate 
standard  for  quartz  dust.  It  regulates 
exposures  to  quartz  and  coal  mine  dust 
by  reducing  the  applicable  standard  for 
coal  mine  dust,  by  means  of  a  formula, 
when  quartz  content  of  the  respirable 
dust  is  above  5  percent.  This  formula 
(10  divided  by  the  concentration  of 
quartz,  expressed  as  a  percentage) 
establishes  an  applicable  coal  mine  dust 
standard  that,  in  effect,  limits  quartz 
concentrations  in  the  mine  environment 
to  no  more  than  100  ng/m^.  For 
example,  when  the  quartz  content  is  5 
percent,  the  applicable  standard  is  2.0 
mg/m^;  when  the  quartz  content  is  10 
percent,  the  applicable  standard  is  1.0 
mg/m3.  Five  percent  of  2.0  mg/m^  and 
10  percent  of  1.0  mg/m^  are  each  0.100 
mg/m^  or  100  |ig/m^. 

The  Advisory  Committee  recognized 
that  a  significant  quartz  exposure  hazard 
continues  to  exist  in  coal  mines, 
especially  for  operations  such  as  roof 
bolting.  Based  on  MSHA  data,  66 
percent  of  underground  coal  mines  are 
operating  on  a  reduced  dust  standard 
due  to  the  respirable  dust  in  the  mine 
environment  containing  a  high 
percentage  of  quartz.  MSHA  data  also 
indicates  that  73  percent  of  the  over  600 
roof  bolters  and  over  29  percent  of  the 
MMUs  sampled  bimonthly  by  mine 
operators  are  operating  under  reduced 
dust  standards.  The  number  of  reduced 
standards  in  effect  indicates  that  a 
significant  potential  health  risk  due  to 
quartz  exposure  continues  to  exist. 
Under  the  current  program,  miners  can 
be  exposed  to  excessive  quartz  levels 
while  the  dust  standard-setting  process 
takes  place.  For  example,  consider  a 
recent  situation  where  an  MSHA  dust 
sample  of  a  roof  bolter  was  0.9  mg/m^; 
a  level  that  was  in  compliance  with  the 
applicable  standard,  1.3  mg/m^. 
However,  when  the  sample  was 
analyzed  for  quartz  the  results  indicated 
that  the  actual  concentration  of  quartz 
dust  in  the  mine  enviroiunent  exceeded 
270  (Ag/m^:  or  more  than  two  and  a  half 
times  above  the  permissible  level  of  100 
Hg/m^.  The  only  action  that  could  be 
taken  in  this  particular  situation  was  to 
initiate  the  dust  standard-setting 
process,  which,  on  average,  can  take  at 
least  one  month  or  longer.  The  existing 
standard-setting  process  continues  from 
the  time  the  operator  is  cited  for 
violating  the  reduced  standard  through 
the  time  MSHA  enforces  final  corrective 
action. 

Under  this  proposal,  MSHA  would 
require  operators  to  anticipate  the 
potential  for  quartz  exposure  and  to 
incorporate  controls  prior  to  approval  of 
the  mine  ventilation  plan.  In  order  to 


verify  that  the  operator  has  incorporated 
such  controls,  MSHA  would  determine 
the  mass  of  quartz  contained  in  each 
verification  sample  and  express  the 
concentration  of  quartz  in  the  mine  air 
as  an  airborne  concentration  and  not  as 
percent  quartz  in  the  dust  during  the 
verification  process. 

This  process  would  require  operators 
to  address  both  the  potential  for 
respirable  coal  mine  dust  and  quartz 
dust  exposiu-e.  As  recommended  by  the 
Advisory  Committee,  the  proposed  plan 
verification  process  would  establish  a 
monitoring  and  compliance  framework 
to  aid  MSHA  and  the  coal  mine  operator 
in  targeting  mining  situations  where 
quartz  exposure  constitutes  a  significant 
hazard  and  enhanced  dust  control 
procedures  are  required. 

Verification  Production  Level  (VPL) 

The  "VPL"  would  mean  the  tenth 
highest  production  level  recorded  in  the 
most  recent  30  production  shifts.  It  is  an 
estimate  of  the  67th  production 
percentile  within  an  MMU.  (§  70.208 
explains  how  to  establish  the  VPL  if  you 
do  not  have  records  for  30  production 
shifts.) 

We  believe  that  the  production 
criteria  used  to  evaluate  plan 
effectiveness  may  not  adequately 
represent  typical  conditions  under 
which  miners  work.  Requiring  that 
plans  be  verified  at  or  above  this  VPL 
would  provide  assurance  that  excessive 
dust  concentrations  would  be  avoided 
on  a  majority  of  production  shifts. 
MSHA  believes  that  using  this  VPL  is 
more  protective  of  miners'  health  than 
the  current  practice  of  evaluating  plan 
adequacy  based  on  MSHA  inspector 
samples  taken  when  production  can  be 
as  low  as  60  percent  of  the  average 
production.  We  note  however,  that  a 
VPL  defined  as  a  higher  production 
percentile  than  is  being  proposed  would 
likely  assure  that  miners  would  be  more 
protected  on  a  majority  of  production 
shifts.  The  Agency  welcomes  comments 
on  both  the  use  of  a  VPL  and  the 
appropriate  production  percentile  to  use 
to  define  it. 

Since  approximately  50  percent  of  all 
production  shifts  are  expected  to  exceed 
average  production,  it  follows  that  the 
vast  majority  of  all  production  shifts 
exceed  60  percent  of  average 
production.  Therefore,  by  using  60 
percent  of  average  production  as  the 
lower  range  of  the  production  criteria 
for  plan  evaluation  purposes,  as 
required  under  current  inspection 
procedures,  we  have  no  assurance  that 
the  plan  would  be  effective  under  the 
vast  majority  of  production  conditions. 

If  you  do  not  have  records  for  30 
production  shifts,  you  can  use  the 


minimum  production  actually  achieved 
on  a  shift  used  to  verify  the  plan's 
effectiveness  as  your  VTL. 

Verification  Sample 

"Verification  sample"  would  mean  a 
sample  collected  for  purposes  of  plan 
verification.  In  order  to  be  valid  the 
sample  must  be  collected  on  a  full  shift 
during  which  the  amount  of  material 
produced  is  at  or  above  the  VTL.  Only 
those  engineering  or  environmental 
controls  and  other  measures  listed  in 
the  mine  ventilation  plan  may  be 
employed,  at  levels  not  exceeding  115% 
of  the  quantities  specified  in  the  plan 
during  the  shift  in  which  the  sample  is 
collected.  For  example,  if  the  plan 
specifies  an  air  quantity  of  4.000  cfm, 
the  quantity  measured  during 
verification  must  not  exceed  4,600  cfm 
(4,000  cfm  X  1.15  =  4,600) 

Section  70.100    What  are  the  respirable 
dust  standards  when  quartz  is  not 
present? 

MSHA  is  proposing  no  substantive 
changes  to  existing  §  70.100(a)  and  (b), 
except  for  removing  the  reference  to 
§  70.206  (Approved  sampling  devices; 
equivalent  concentrations)  from  existing 
paragraphs  (a)  and  (b)  and  replacing  it 
with  revised  §  70.2(c).  The  requirements 
of  revised  §  70.2(c)  are  similar  to  the 
previous  standard  in  «?  70  206.  The 
proposal  retains  the  respirable  dust 
standard  of  2.0  mg/m'  in  existing 
paragraph  (a)  and  the  intake  air  standard 
for  respirable  dust  of  1.0  mg/m^  in 
existing  paragraph  (h). 

Section  70.101     What  is  the  respirable 
dust  standard  when  quartz  is  present? 

MSHA  is  proposing  to  retain  the 
existing  formula  (10  divided  by  the 
concentration  of  quartz,  expressed  as  a 
percentage)  for  reducing  the  respirable 
dust  standard  below  2  0  mg/m'  when 
the  quartz  content  of  the  respirable  dust 
in  tlie  mine  atmosphere  is  above  5 
percent.  However,  the  Agency  is 
proposing  to  change  lujw  it  arrives  at  an 
average  quartz  percentage  that  is  used  to 
establish  an  applicable  dust  standard. 

MSHA  recently  published  a  proposed 
"Program  Policy  Letter  (PPL)  on 
Samples  Used  to  Determine  the 
Respirable  Dust  Level  When  Quartz  is 
Present"  for  public  comment  [64  FR 
65671.  November  23,  1999]  whereby  the 
standard  would  be  determined  based 
solely  on  the  results  of  multiple  MSHA 
samples.  Under  this  proposal.    '■  in  the 
PPL.  MSH.^  would  no  longer  be  using 
a  combination  of  MSHA  and  mine 
operator  sampling  for  determining  the 
average  quartz  percentage,  which  has 
been  the  practice  since  1985.  Instead,  as 
discussed  in  section  IIl.B,  this  proposal 
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would  establish  MSHA  sampling  as  the 

exclusive  basis  for  determining  the 
reduced  standard  and  require  three 
valid  MSR,^  samples  to  set  a  reduced 
standard  Since  we  are  sampling 
underground  mines  bimonthly,  we  will 
have  no  difficulty  in  collecting  the 
required  number  of  samples  to  arrive  at 
the  average  quartz  percentage.  We 
believe  our  samples  will  be  more 
representative  of  the  level  of  quartz  to 
which  miners  are  exposed  than  as 
determined  currentlv  This  increased 
level  of  sampling  should  also  allay  any 
operator  concerns  regarding  the 
collection  of  "misleadingly  high" 
samples  during  atypical  periods.  We 
would  also  begin  reporting  quartz  levels 
to  the  neai'est  tenth  of  a  percent.  This  is 
intended  to  be  more  protective  for  the 
miner  than  under  the  current  program  of 
truncating  results  to  the  nearest  full 
percent.  We  believe  that  the  method  for 
establishing  reduced  standards  will  be 
more  protective  for  the  miners  than  the 
current  program. 

Verification  of  Ventilation  Plan 

Effectiveness. 

Existing  §  75.370  requires  you  to 
develop  an  underground  coal  mine 
ventilation  plan  that  is  designed  to 
control  methane  and  respirable  dust  in 
the  mine  It  further  requires  that  the 
plan  be  suitable  to  the  conditions  and 
mining  systems  at  the  mine.  Proposed 
§§70.201  to  70.211  sets  forth  the  steps 
that  MSHA  will  follow  to  demonstrate 
that  your  mine  Ventilation  plan  required 
by  §  75.370  is  effective  in  controlling 
respirable  dust  under  typical  mining 
conditions.  This  demonstration  would 
be  required  before  MSHA  approves  the 
mine  ventilation  plan. 

Under  §§  70.201  to  70.211.  MSHA 
would  verif>-  the  effectiveness,  for  the 
control  of  respirable  dust,  of  all  mine 
ventilation  plans  submitted  to  the 
District  Manager  for  approval  under 
§  75.370.  To  do  this,  MSHA  would' 
collect  full  shift  samples,  called 
"verification  samples."  For  MSHA  to 
approve  the  plan,  these  samples  would 
have  to  demonstrate  that  the  plan's  dust 
control  parameters  are  effective  in 
maintaining  concentrations  of  respirable 
coal  mine  dust  and  quartz  dust  in  the 
working  environment  of  MMUs  at  or 
below  2.0  mg/m'  and  100  \ig/m^, 
respectively,  under  tvpical  mining 
conditions. 

MSHA  has  drafted  the  regulatory  text 
of  this  proposal  in  a  question  and 
answer  format  The  remainder  of  the 
Section-by-Section  discussion  also 
follows  this  format.  As  discussed  in 
Chapter  IV  paragraph  A  below,  we 
request  your  comments  on  this  format. 


Section  70.201     Who  must  have  a 
verified  ventilation  plan? 

Section  75.370  requires  all 
underground  coal  mine  operators  to 
submit  a  mine  ventilation  plan  for 
approval.  The  proposed  §  70.201  would 
require  the  verification  of  these  plans  in 
terms  of  their  effectiveness  in 
controlling  dust. 

Section  70.202    What  is  a  verified 
ventilation  plan? 

A  ventilation  plan  submitted  under 
§  75.370  must  be  designed  to  control 
respirable  dust  and  must  be  suitable  to 
the  conditions  and  mining  systems  at 
the  mine  In  order  for  the  plan  to  be 
verified  under  this  proposal,  the  plan's 
dust  control  parameters  must  be 
demonstrated  to  be  effective,  at  a  high 
level  of  confidence,  in  maintaining  the 
concentration  of  respirable  coal  mine 
dust  and  quartz  dust  in  each  MMU  at  or 
below  2.0  mg/m^  and  100  Hg/m^. 
respectively.  This  demonstration  would 
be  based  on  MSHA  full  shift  verification 
samples,  which  are  collected  when  the 
amount  of  material  produced  is  at  or 
above  the  \TL  and  only  the  engineering 
or  environmental  controls  and  other 
measures  included  in  the  ventilation 
plan  are  in  place,  at  levels  not  exceeding 
115%  of  the  quantities  specified  in  the 
plan. 

Section  70.203     What  will  trigger  the 
plan  verification  process? 

There  are  several  ways  in  which  the 
plan  verification  process  could  be 
initiated.  You  would  trigger  the  process 
by  submitting  a  new  ventilation  plan 
under  §  75.370,  or  amending  a 
previously  approved  ventilation  plan 
under  §  75.371(f).  The  verification 
process  could  also  be  triggered  if  the 
District  Manager  requires  you  to  change 
your  plan  after  determining  that  your 
dust  control  parameters  are  no  longer 
effective.  Finally  the  verification 
process  could  be  triggered  if  you 
propose  revisions  to  a  previously 
verified  ventilation  plan  and  the  District 
Manager  determines  that  the  proposed 
revisions  may  cause  the  plan  to  be 
inadequate. 

Once  your  ventilation  plan  has  been 
verified  as  effective,  it  should  not  be 
necessary  to  reverify  your  plan  every  six 
months.  However,  you  may  be  required 
to  change  your  plan  parameters  based 
on  (1)  results  of  the  MSHA  six-month 
review  of  the  ventilation  plan  as 
required  by  §  75.370(g),  (2)  excessive 
dust  concentrations  measured  by  MSHA 
sampling,  or  (3)  a  new  reduced 
applicable  dust  standard  which  is  less 
than  the  highest  respirable  coal  mine 
dust  concentration  that  was  previously 


used  to  verify  the  plan.  For  example,  if 
you  are  cited  by  MSHA  for  exceeding 
the  applicable  dust  standard  the  District 
Manager  may  have  cause  to  question  the 
adequacy  of  the  previously-approved 
plan. 

Also,  depending  on  sampling  results 
and  production  records,  if  your 
production  exceeds  the  VPL  during 
MSHA  sampling,  the  District  Manager 
may  require  you  to  verify  the  ventilation 
plan  at  the  higher  production  level.  For 
example,  suppose  your  VPL  is  10,000 
tons  and  all  five  MSHA  concentration 
measurements  exceed  the  applicable 
standard  on  a  shift  for  which  the 
production  is  12,000  tons.  Then,  if  your 
production  records  indicate  that  you 
have  exceeded  the  VPL  on  more  than  33 
percent  of  all  production  shifts  during 
the  previous  six  months,  MSHA  would 
initiate  the  verification  process. 

Section  70.204     When  will  MSHA 
conduct  verification  sampling? 

The  District  Manager  will  notify  you 
of  the  schedule  for  verification  sampling 
after  granting  provisional  approval  of 
your  ventilation  plan.  However,  before 
you  receive  provisional  approval,  you 
may  be  required  to  change  your  plan  if 
the  District  Manager  determines  that 
your  dust  control  parameters  are 
inadequate  or  unsuitable  for  the  cmrent 
mining  conditions.  If  provisional 
approval  is  not  granted,  you  may  not 
operate  the  affected  MMUs.  Since  more 
than  700  existing  mine  ventilation  plans 
may  require  verification,  MSHA  will  not 
be  able  to  verify  all  plans  immediately. 
Under  proposed  §  70.204  the  District 
Manager  would  notify  you  of  the  date 
when  MSHA  intends  to  collect 
verification  samples. 

Section  70.205     What  must  I  (the 
operator)  do  to  comply  this  standard? 

When  the  District  Manager  notifies 
you  that  your  mine  has  been  scheduled 
for  verification  sampling,  you  would 
need  to  make  sure  that  all  the  dust 
control  parameters  specified  in  your 
ventilation  plan  are  fully  implemented. 
Since  the  objective  of  plan  verification 
is  to  determine  the  effectiveness  of  the 
plan's  dust  control  parameters  in 
controlling  respirable  dust  under  typical 
mining  conditions,  paragraph  (a)  would 
require  you  to  utilize  only  the  dust 
control  parameters  listed  in  the 
ventilation  plan  that  was  provisionally 
approved  by  the  District  Manager.  On 
the  date  scheduJed  for  verification 
sampling,  you  should  establish 
production  levels  at  or  above  the  VPL 
specified  in  the  plan,  using  ordy  the 
dust  control  parameters  and  other 
measures  listed  in  the  plan. 
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Recognizing  that  engineering  or 
environmental  controls  such  as  air 
quantity  and  velocity  are  subject  to 
measurement  error  and  cannot  easily  be 
controlled  with  absolute  precision, 
MSHA  would  allow  the  measured  levels 
to  be  up  to  115%  of  the  levels  specified 
in  the  plan.  If,  on  the  date  of  verification 
sampling,  a  measured  quantity  exceeds 
the  corresponding  quantity  specified  in 
the  plan  by  more  than  15  percent,  you 
will  have  the  option  to  either  (ll  adjust 
the  parameter(s)  to  what  is  specified  in 
the  plan  before  verification  sampling 
begins  or  (2)  make  no  adjustment  to  the 
parameter(s)  prior  to  verification 
sampling.  Under  the  second  option, 
plan  approval  will  be  contingent  on 
incorporating  into  your  plan  the 
maximum  values  of  parameters  in  effect 
during  verification  sampling.  If 
verification  samples  were  taken  when  a 
parameter  measurement  exceeded  115 
percent  of  the  level  specified  in  the 
plan,  then  (assuming  none  of  the 
verification  samples  exceeded  the 
critical  values)  that  parameter  quantity, 
as  measured,  would  be  incorporated  in 
the  plan  ultimately  approved  by  the 
District  Manager. 

As  of  the  effective  date  of  the  final 
rule,  you  would  be  required  to  begin 
maintaining  records  of  the  amount  of 
material  produced  by  each  MMU  during 
each  shift.  This  would  enable  you  to 
establish  the  "verification  production 
level"  (VTL) — ^the  minimum  production 
level  at  which  you  must  demonstrate 
the  plan's  effectiveness. 

Before  you  submit  a  previously 
approved  ventilation  plan  to  the  District 
Manager  for  review  and  approval, 
proposed  paragraph  (c)  would  require 
you  to  provide  additional  information. 
This  additional  information  is  described 
under  §  75.371(f)  of  this  proposal. 

To  enable  us  to  maximize  our 
inspection  resources  and  to  promote  an 
orderly  verification  process,  proposed 
paragraph  (d)  would  require  you  to 
notify  the  District  Manager  in  a  timely 
manner  if  you  are  imable  to  meet  the 
conditions  for  verification  sampling  on 
the  scheduled  date.  Failure  to  provide 
notification  may  be  cause  for  revocation 
of  the  provisional  approval  of  your 
ventilation  plan. 

In  accordance  with  section  103(f)  of 
the  Mine  Act  and  the  recommendations 
of  the  Advisory  Committee,  miners  and 
their  representatives  would  be  provided 
the  same  walkaround  rights  during  plan 
verification  sampling  as  they  are 
provided  during  any  other  physical 
inspection  made  pursuant  to  the 
provisions  of  section  103(a)  by  an 
authorized  representative  of  MSHA. 

MSHA  believes  that  under  the 
guidance  of  the  Interpretive  Bulletin  (43 


FR  17546,  April  25,  1978)  these  rights 
arise  when:  (1)  An  "inspection"  is  made 
for  the  purposes  set  forth  in  section 
103(a),  and  (2)  the  inspector  is 
physically  present  at  the  mine  to 
observe  or  monitor  safety  and  health 
conditions  as  part  of  direct  safety  and 
health  enforcement  activity. 

The  process  of  plan  verification 
sampling  is  necessary  to  obtain 
information  related  to  approval  of  the 
mine's  ventilation  plan  and  whether 
coal  mine  dust  will  be  adequately 
controlled  to  protect  miners  health. 
Consequently,  miners  and  their 
representative  would  have  the  right  to 
accompany  the  inspector  with  no  loss  of 
pay  for  the  time  during  which  the 
representative  exercises  this  right. 
However,  this  right  is  limited  by  Section 
103(f)  to  only  one  such  representative  of 
miners. 

Section  70.206     Who  will  MSHA 
sample  and  where  will  MSHA  place  the 
sampling  device(s)  when  conducting 
verification  sampling? 

MSHA  will  sample  specific 
occupations  within  an  MMU  to 
demonstrate  your  plan's  adequacy. 
These  occupations  would  be  selected 
because,  based  on  past  experience, 
within  an  MMU  they  would  likely  be 
exposed  to  the  highest  respirable  coal 
mine  dust  concentration  and,  therefore, 
would  be  at  greatest  risk  of 
overexposure.  Therefore,  MSHA  would 
sample  the  environment  of  the  DO  (as 
under  existing  §  70.207),  the  roof  bolter 
operator(s)  (occupation  codes — 012,  014 
or  046),  the  longwall  jack  setters 
(occupation  code — 041),  and  any  other 
occupation  that  the  District  Manager 
may  designate  for  sampUng  after 
reviewing  your  ventilation  plan. 

Section  70.207  How  many  shifts  will 
MSHA  sample  to  verify  my  ventilation 
plan? 

This  proposed  section  would  explain 
that  the  number  of  shifts  required  to 
verify  your  ventilation  plan  would 
depend  on  two  factors:  first,  the  actual 
operating  conditions  during  the  shift 
that  is  sampled:  and.  second,  the  sample 
results.  To  qualifv'  as  a  verification 
sample,  the  amount  of  material 
produced  by  the  MMU  must  equal  or 
exceed  the  VPL,  and  the  dust  control 
parameters  must  be  at  levels  not 
exceeding  115  percent  of  the  quantities 
specified  in  the  plan.  Therefore,  the 
number  of  shifts  depends  largely  on 
how  quickly  and  consistently  you  are 
able  to  achieve  these  operating 
conditions.  We  may  need  to  sample 
several  production  shifts  before  the 
production  level  on  any  single  shift 
qualifies  for  verification  purposes.  We 


may  verify  the  plan  based  on  this  single 
shift — but  only  if  all  concentration 
measurements  on  the  sampled  shift  are 
at  or  below  the  appropriate  critical 
values  proposed  in  §  70.209.  This  would 
demonstrate  the  plan's  effectiveness  at  a 
high  level  of  confidence.  If  any  of  the 
measurements  exceed  the  appropriate 
critical  value,  then  we  would  collect 
verification  samples  taken  on  one  to 
three  additional  shifts,  depending  on 
the  concentrations  measured  on  those 
shifts.  Since  these  additional  shifts  must 
also  meet  the  criteria  for  production, 
and  use  only  the  engineering  or 
environmental  controls  and  other 
measures  specified  in  the  ventilation 
plan,  we  may  have  to  sample  a  total  of 
more  than  four  shifts. 

Assuming  that  you  make  no  special 
effort  to  meet  the  VPL  during 
verification  sampling,  there  is  a  67- 
percent  probability  that  a  randomly 
selected  production  shift  would  not 
meet  the  VPL.  Consequently,  if  you 
made  no  special  production  effort,  there 
would  be  a  13-percent  chance  we  would 
need  to  sample  more  than  five  shifts  and 
a  1.7-percent  chance  we  would  have  to 
sample  more  than  10  shifts.  "  On  the 
other  hand,  again  assuming  no  special 
production  effort,  there  would  be  a  98- 
percent  chance  we  would  need  10  or 
fewer  shifts  and  a  70-percent  chance 
that  we  would  need  three  or  fewer 
shifts.  "^  This  assumes  that  the  dust 
concentration  measurement  for  each 
shift  does  not  exceed  the  critical  value 
corresponding  to  the  number  of  shifts 
sampled  If  vou  make  a  special  effort  to 
achieve  high  production  on  the  sampled 
shifts,  then  fewer  shifts  would  be 
required. 

Section  70.208     What  if  30  shifts  of 
production  data  are  not  to  establish  the 
verification  production  level  (VPL)? 

If  you  are  starting  a  new  MMU  or 
mine,  you  may  not  have  30  shifts  of 
production  data  available  when  vou 
submit  a  new  ventilation  plan.  In  such 
cases,  proposed  §  70,208  requires  you  to 
establish  the  VPL  as  the  minimum 
production  level  actually  achieved  on  a 
shift  used  to  verifv  the  plan's 
effectiveness.  For  example,  assume  we 
initiate  verification  sampling  of  your 
longwall  MMU.  Based  on  the  dust 


'Assuming  no  special  production  effort,  the 
probability  of  needing  more  than  n  shifts  to  be 
sampled  before  you  met  the  minimum  production 
level  required  to  verify  the  plan:  P(X>n)=  (.667)  ■>; 
for  example,  the  probability  of  more  than  10  shifts 
being  needed,  PiX>10)  =  (.667)  '<>  =  1.7  percent. 

•Assuming  no  special  production  effort,  the 
probability  of  needing  n  or  fewer  shifts  to  be 
sampled  before  you  met  the  minimum  production 
level  required  to  verify  a  plan:  P(XSn)=l  -  P(X>n); 
for  example,  the  probability  of  10  or  fewer  shifts 
being  needed,  (1  -(.667)  '<>)  =  98  percent. 
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concentration  measurements  obtained 
on  the  first  shift  sampled,  your  MMU 
happens  to  exceed  either  1.85  mg/m^  for 
respirable  coal  mme  dust  or  93  \ig/m^ 
for  quartz  dust  but  not  the  verification 
limits.  According  '  j  the  applicable 
fTitical  values  table  in  §  70.209,  we 
would  need  to  sample  at  least  two  more 
shifts  to  verify  your  plan's  effectiveness, 
provided  that  no  sample  exceed  1.93 
mg/m '  for  respirable  coal  mine  dust  or 
97  |ig/m*  for  quartz  dust.  Assume  that 
the  highest  production  level  was 
achieved  on  the  third  shift  sampled  and 
the  dust  concentration  measurements 
obtamed  on  that  shift  were  low  enough, 
according  to  the  applicable  critical 
values  table  in  §  70.209,  to  verify  plan 
effectiveness  based  on  a  single  shift.  In 
this  case,  you  would  establish  a  VPL 


equal  to  the  production  achieved  on  that 
shift.  If,  on  the  other  hand,  the  dust 
concentration  measurements  obtained 
on  the  third  shift  with  the  highest 
production  level  were  not  low  enough 
to  verify  the  plan  on  a  single  shift  and 
a  determination  of  the  plan's  adequacy 
was  based  on  these  three  shifts,  your 
VPL  would  be  the  minimum  production 
achieved  during  verification  sampling. 
In  any  case,  the  VPL  would  become  part 
of  youi  ventilation  plan. 

Section  70.209     When  will  MSHA 
approve  my  ventilation  plan? 

This  is  a  new  section  that  proposes 
"critical  values"  that  the  District 
Manager  would  use  to  determine 
whether  your  plan's  dust  control 
provisions  should  be  approved.  These 


critical  values,  which  differ  according  to 
the  number  of  shifts  used  for 
verification,  are  listed  in  Table  IV-1. 
When  verification  sample  results  do  not 
exceed  the  appropriate  critical  value  for 
respirable  coal  mine  dust  or  quartz  dust, 
we  can  be  confident  that  the  engineering 
or  environmental  controls  in  place 
during  verification  sampling 
successfully  prevented  excessive  dust 
concentrations  at  the  sampled  locations. 
Therefore,  MSHA  would  approve  your 
plan  when  the  dust  control  parameters 
are  in  place  during  verification 
sampling  and  none  of  the  measurements 
obtained  from  your  verification  samples 
exceeded  the  appropriate  critical  value. 
Appendix  A  explains  how  the  critical 
values  were  derived. 


Table  IV-1  .—Critical  Values  for  Verifying  Plan  Effectiveness.  The  Result  of  Each  Verification  Sample 
Collected  Must  Be  Less  Than  or  Equal  to  the  Appropriate  Critical  Value 


Numl)er  of  shifts  meeting  criteria  for  verification  sampling 

Critical  value 

for  coal  mine 

dust 

(mg/ma) 

Critical 

value  for 

quartz  dust 

(^9/m3) 

1  

1.71 
1.85 
1.93 
2.0- 

87 

2  

93 

3  

97 

4  or  more  

100 

The  proposed  approval  process  would 
allow  the  District  Manager  to  base 
verification  sampling  on  a  reasonably 
small  number  of  shifts,  while 
maintaining  a  high  level  of  confidence 
that  approved  ventilation  plans 
adequately  prevent  excessive  dust 
concentrations.  We  would  have  to 
sample  at  least  one  full  shift  under  the 
operating  conditions  specified  in  the 
mine  ventilation  plan  before  we  could 
make  any  determination  of  the  plan's 
adequacy.  The  plan  would  be  approved 
if  all  samples  on  that  shift  meet  tie 
criteria  for  a  verification  sample  as 
defined  in  §  70,2.  and  none  of  the 
sample  results  exceed  the  appropriate 
critical  value  for  a  single  shift  listed  in 
Table  IV-1.  How-ever.  if  any  verification 
sample  resulted  in  a  coal  mine  dust 
measurement  greater  than  1.71  mg/m^ 
or  a  quartz  dust  measurement  greater 
than  87  (ig/m*,  samples  would  be  taken 
on  additional  shifts. 

The  following  two  examples  illustrate 
how  we  would  determine  if  your  plan's 
dust  control  provisions  should  be 
approved: 

Example  1:  Suppose  samples  were  taken 
on  two  shifts.  We  would  approve  the  dust 
control  provisions  of  your  plan  if  all  quartz 
and  coal  mine  dust  measurements  obtained 
on  the  two  shifts  were  less  than  1.85  mg/m^ 
or  93  ng/m^,  respectively.  On  the  other  hand, 
if  one  of  the  roof  bolter  samples  resulted  in 


a  quartz  concentration  measurement  of  95  (ig/ 
m^,  then  we  would  not  approve  your  plan, 
based  on  these  two  shifts  alone,  instead,  at 
least  one  additional  shift  would  be  needed. 
Verification  samples  from  only  one 
additional  shift  would  be  sufticient  if  none 
of  the  coal  mine  dust  measurements  on  that 
shift  exceeded  1.93  mg/m^,  and  none  of  the 
quartz  measurements  exceeded  97  ng/m^. 
(Dust  control  parameters  and  production  on 
this  additional  shift,  as  well  as  on  the  first 
two  shifts,  would  need  to  meet  the  criteria  for 
verification  samiples  in  proposed  §  70.2  (bb).) 

Example  2:  Suppose  verification  samples 
were  taken  on  four  or  more  shifts.  We  would 
approve  the  dust  control  provisions  as 
proposed  if  no  measurement  exceeded  2.0 
mg/m^  of  coal  mine  dust  or  100  (ig/m^  of 
quartz  dust. 

Section  70.21 0    What  must  I  (the 
operator)  do  if  one  or  more  verification 
samples  exceed  either  verification  limit? 

This  is  a  new  section  that  would 
require  you  to  take  certain  actions 
whenever  a  verification  sample  results 
in  a  measurement  exceeding  the 
verification  limit  for  either  respirable 
coal  mine  dust  (2.0  mg/m^)  or  quartz 
dust  (100  pg/m^).  You  would  be 
required  to  immediately  identify  the 
cause  of  the  high  dust  concentration  and 
prevent  miners  from  being  overexposed 
on  subsequent  shifts. 

When  you  receive  notice  from  MSHA 
that  you  have  exceeded  either 
verification  limit,  you  must  immediately 


take  corrective  action.  You  must  lower 
excessive  respirable  dust 
concentrations,  so  that  none  of  your  full 
shift  measurements  exceed  verification 
limits  in  any  of  the  identified 
occupational  environments  or  sampling 
locations.  At  the  same  time,  you  must 
make  approved  respiratri  \  equipment 
available  to  affected  miiiers  in 
accordance  with  §  70.300. 

You  would  also  be  required  to 
dociunent  the  corrective  actions  taken 
for  the  District  Manager,  within  five 
days  of  MSHA's  notification  that  you 
have  exceeded  a  verification  limit.  This 
documentation  must  describe  all  of  your 
corrective  actions,  including  proposed 
changes  in  dust  control  parameters.  You 
would  be  encouraged  to  seek  technical 
assistance  from  the  District  Manager  to 
help  you  determine  what  additional 
corrective  measures  would  be 
reasonably  likely  to  reduce  excessive 
dust  concentrations. 

The  District  Manager  will  notify  you 
if  your  ventilation  plan  is  provisionally 
approved  and  when  MSHA  will  again 
commence  verification  sampling.  The 
District  Manager  may  require  you  to 
make  additional  changes  in  your  plan 
parameter(s)  based  on  the  results  of 
verification  sampling  before  starting 
sampling  over  again.  If  no  changes  are 
required,  MSHA  will  continue 
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verification  sampling  from  the  point  at 
which  it  stopped. 

The  District  Manager  would  choose, 
on  a  case-by-case  basis,  between 
resuming  verification  sampling  or 
starting  plan  verification  anew.  MSHA 
would  not  necessarily  require  a  revision 
of  the  ventilation  plan  nor  start  the 
ventilation  verification  process  over 
again  because  a  verification  sample 
exceeded  the  verification  limit  by  a 
small  amount,  such  as  0.05  mg/m^.  The 
decision  to  continue  with  your  current 
ventilation  plan  or  start  over  again  with 
a  new  ventilation  plan,  would  be  based 
on  the  information  you  provide 
regarding  the  cause  of  any  excessive 
dust  concentration  measurements  and 
the  steps  you  have  taken  to  prevent 
similar  occurrences  in  the  future.  For 
example,  suppose  dust  concentration 
measurements  are  excessive  due  to  a 
deviation  in  your  established  operating 
procedures.  It  should  be  possible  for 
you  to  prevent  such  occurrences  in  the 
future  without  changing  the  ventilation 
plan.  If  the  District  Manager  finds  this 
to  be  the  case,  and  accepts  your 
proposed  action  to  prevent  similar 
occurrences,  MSR.^  would  resume 
verification  sampling.  However,  the 
District  Manager  may  determine  that  the 
ventilation  plan  is  not  adequate  for 
current  operating  conditions  and  require 
you  to  change  the  plan  parameters.  If  so. 
MSl-LA  would  start  the  verification 
samplmg  process  over  again. 

MSH..\  would  not  issue  citations  for 
exceeding  verification  limits  during  the 
plan  verification  process.  However, 
MSHjA  will  issue  citations  under 
proposed  §  70.210(a)  for  failure  to  take 
action  required  to  address  the  cause  of 
the  excessive  dust  levels  once  you  have 
been  notified  by  MSHA. 

Section  70.21 1     What  if  verification 
samples  continue  to  exceed  either 
verification  limit  even  though  I  (the 
operator)  believe  all  feasible  engineering 
and  environmental  controls  are  in 
place? 

This  proposed  section  would. 
continue  to  require  you  to  use  all 
feasible  engineering  or  environmental 
controls  before  implementing  any 
supplemental  means  of  control  at 
longwall  mining  operations.  For 
continuous  and  conventional  mining 
operations  MSHA  would  suggest 
additional  engineering  and 
environmental  controls.  Even  if  these 
controls  do  not  prevent  full  shift 
respirable  dust  concentrations  from 
exceeding  the  verification  limits,  you 
must  continue  to  use  them  to  reduce 
respirable  dust  to  the  lowest  feasible 
level.  Engineering  or  environmental 
controls  have  been  the  primary  form  of 


dust  control  for  the  past  30  years.  The 
Advisory  Committee  recommended  that 
engineering  or  environmental  controls 
remain  the  primary  means  of  protecting 
coal  miners.  Consistent  with  the  Mine 
Act  and  the  Advisor\'  Committee's 
recommendation,  under  this  proposal 
engineering  or  environmental  controls 
continue  to  be  recognized  the  primary' 
means  to  control  exposure  to  respirable 
dust. 

If  you  operate  an  MMU  employing 
either  a  continuous  or  conventional 
mining  method,  we  believe  feasible 
engineering  or  environmental  controls 
are  available  to  control  respirable  dust 
to  an  acceptable  level.  Controls  include 
better  design  of  water  spray  systems  for 
dust  suppression  and  air  movement,  use 
of  dust  collectors,  and  improved  face 
ventilation  systems. 

Of  approximately  800  continuous 
miner  MMUs  operating  in  over  500 
underground  mines,  over  90  percent 
employ  extended  cut  techniques  and  are 
being  operated  remotely  (Elam.  August 
1999).  As  a  result,  the  continuous  miner 
operator,  the  occupation  normally 
identified  as  the  DO  for  bimonthly 
sampling  purposes,  is  no  longer 
required  to  work  close  to  the  face  area 
where  material  is  being  extracted. 

Roof  bolting  machines,  a  major 
generator  of  respirable  quartz  dust  on 
continuous  miner  MMUs,  must  be 
equipped  with  suitable  drill  dust 
controls.  Under  §  72.630,  drill  dust  must 
be  controlled  by  permissible  dust 
collectors,  by  water,  water  with  a 
wetting  agent,  by  ventilation,  or  by  any 
other  method  approved  by  MSHA. 

These  and  other  approaches,  as  well 
as  results  of  laboratory'  and  field  studies 
of  the  effectiveness  of  various  dust 
controls,  can  be  found  in  several 
detailed  compilations  prepared  by  the 
former  U.S.  Bureau  of  Mines,  whose 
responsibilities  have  now  been 
transferred  to  NIOSH.  (U.S.  Bureau  of 
Mines  various  reports,  undated).  If  you 
exceed  either  verification  limit,  the 
District  Manager  will  suggest  that  you 
implement  additional  controls. 

As  discussed  in  section  II.  B.,  MSHA 
recognizes  that  improvements  in  control 
technology  have  not  kept  pace  with  the 
increase  in  production  technology 
associated  with  high-production 
longwall  MMUs.  Average  longwall  shift 
production  reported  during  bimonthly 
sampling  has  increased  from  890  tons 
per  shift  in  1980,  to  over  4900  tons  per 
shift  in  1999.  Given  the  state  of  longwall 
dust  control  technology,  the  currently- 
available  engineering  or  environmental 
controls  may  not  succeed  in  sustaining 
continuous  compliance  at  certain 
locations  downwind  of  the  longwall 
operator  (occupation  code— 044)  at 


some  high-production  longwall  MMUs 
under  typical  mining  conditions. 

For  your  longwall  operation,  if  vou 
believe  that  you  have  implemented  all 
feasible  engineering  or  environmental 
controls,  you  may  submit  a  written 
request  to  MSHA's  Administrator  for 
Coal  Mine  Safety  and  Health  in 
Arlington.  Virginia,  to  request  for 
MSHA  to  review  your  longwall  mining 
operation  and  determine  if  you  have,  in 
fact,  implemented  all  feasible 
engineering  controls. 

Upon  receipt  of  such  a  request,  MSHA 
would  solicit  guidance  from  a  panel  of 
experts  which  would  be  established  for 
making  such  determinations.  Members 
of  this  panel  would  have  extensive 
knowledge  in  respirable  dust  control 
and  would  represent  the  following 
organizations  within  MSHA:  Technical 
Support,  Division  of  Health,  the  MSHA 
District  having  jurisdiction  over  your 
mine,  and  one  other  MSHA  District.  In 
some  cases,  we  may  solicit  advice  from 
NIOSH.  As  part  of  their  deliberations, 
the  expert  panel  may  visit  your  mine  to 
observe  the  various  controls  in 
operation.  Any  decisions  reached  bv 
this  panel  would  be  based  on  the  review 
of  available  information,  their  combined 
experience  in  dust  control,  and  sound 
engineering  judgement. 

If  the  Administrator  determines  that 
you  are  using  all  feasible  engineering  or 
envirorunental  controls,  we  would 
notify  you  in  writing  that  you  have  been 
granted  approval  to  use  either  PAPRs 
approved  under  42  CFR  84  or  verifiable 
administrative  controls  as  a 
supplemental  means  of  control  to 
protect  miners  required  to  work 
downwind  of  the  longwall  operator. 
You  would  also  be  informed  that  the 
location  of  the  DO  would  be  changed 
from  the  060  to  the  044  occupation,  or 
other  occupation  designated  bv  the 
District  Manager  depending  on  how 
your  longwall  MMU  is  ventilated.  You 
must  continue  to  maintain  the  work 
environment  of  the  new  DO  at  or  below 
the  verification  limits  using  engineering 
or  environmental  controls,  as 
demonstrated  during  plan  verification. 
As  discussed  earlier,  while  it  mav  be 
difficult  to  make  the  environment  safe 
for  some  miners  working  on  the 
longvvall  face  under  certain  mining 
conditions,  MSHA  believes  that  an 
acceptable  work  environment  can  be 
provided  for  the  longwall  operator 
(occupation  code — 044)  and  other 
miners  on  a  continuing  basis.  You  must 
choose  either  PAPRs  or  verifiable 
administrative  controls  for  your 
ventilation  plan.  The  notification  would 
grant  approval  of  an  interim  verification 
plan  allowing  the  use  of  PAPRs  or 
administrative  controls  as  a 
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supplemental  means  of  compliance. 

You  must  introduce  additional 
engineering  or  environmental  controls 
as  they  become  available  and  feasible. 
Every  six  months,  as  part  of  our  regular 
review  of  your  mine  ventilation  plan, 
we  would  follow-up  on  your  efforts  to 
comply  with  this  requirement 

Sections  70.212  through  70.215 

Use  of  Approved  Powered,  Air  Purifying 
Respirators 

These  sections  would  establish  the 
requirements  for  utilizing  PAPRs  to 
supplement  engineering  or 
environmental  controls. 

Section  70.212    For  my  longwall 
operation,  what  must  I  (the  operator)  do 
m  order  to  use  approved  PAPRs  to 
supplement  engmeermg  or 
environmental  controls? 

This  proposed  section  would  require 
you  to  submit  a  revised  ventilation  plan 
to  MSHA  within  five  days  of  receipt  of 
MSH.'K's  written  approval  in  accordance 
with  §  70.211  if  you  choose  to  use 
approved  PAPRs  to  supplement 
engineering  or  environmental  controls. 
'I'our  revised  plan  must  specif\-  the 
"engineering  or  environmental  controls 
you  believe  are  capable  of  maintaining 
respirable  dust  concentrations  (1)  at  or 
below  the  verification  limits  in  the 
environment  of  the  new  DO  (previously 
occupation  060.  and  currently 
occupation  044  or  another  occupation 
designated  by  the  District  Manager),  and 
(2)  at  or  below  two  times  the  verification 
limits  in  the  environment  of  any  miner 
working  on  the  longwall  face 
(downwind  of  the  DO)  who  is  required 
to  wear  a  PAPR. 

This  is  based  upon  the  demonstrated 
effectiveness  of  PAPRs  on  longwall 
MMUs  and  the  range  of  longwall  air 
velocities  observed  by  MSHA  inspectors 
discussed  earlier  in  section  II. B. 2,  which 
led  MSHA  to  reduce  the  protection 
factor  assigned  to  loose  fitting,  helmeted 
PAPRs  from  25  to  two.  In  other  words. 
the  maximum  full  shift.  MRE-equivalent 
concentration  of  respirable  dust  allowed 


in  the  environment  of  any  miner 
working  on  the  longwall  face 
(downwind  of  the  DO)  who  is  required 
to  wear  a  PAPR  cannot  exceed  4.0  mg/ 
m'  of  respirable  coal  mine  dust  and  200 
Hg/m^  of  respirable  quartz  dust. 

In  addition  to  specifying  all  feasible 
engineering  or  environmental  controls 
to  be  used,  you  would  be  required  to 
include  in  your  plan  a  written 
respirator,-  protection  program  for 
PAPRs  for  all  affected  miners  as 
described  in  §  72.710.  MSHA's  District 
Manager  may  require  you  to  modify  the 
respiratorv  protection  program  before 
granting  provisional  approval  of  your 
ventilation  plan. 

Once  MSHA  grants  provisional 
approval,  we  will  verify  the 
effectiveness  of  the  revised  dust  control 
provisions  of  the  ventilation  plan.  We 
will  sample  the  environment  of  the  DO 
and  of  those  miners  that  your  plan 
requires  to  wear  approved  PAPRs.  If 
effectiveness  of  the  plan  is  verified,  it 
would  become  your  interim  ventilation 
plan. 

In  order  to  continue  using  PAPRs  for 
compliance  purposes,  you  would  be 
required  to  maintain  the  effectiveness  of 
your  engineering  or  environmental 
controls,  as  well  as  the  effectiveness  of 
your  approved  PAPR  respiratory 
protection  program.  We  believe  that  the 
effectiveness  of  a  PAPR  is  dependent 
upon  proper  training  and  continued 
maintenance.  Training  and  maintenance 
procedures  are  part  of  an  effective 
respirators  protection  program.  The 
provision  30  CFR  72.710  requires  all 
respirators  used  in  an  underground  coal 
mine  to  be  selected,  fitted,  used,  and 
maintained  in  accordance  with  the 
provisions  of  the  American  National 
Standards  Institutes  "Practices  for 
Respirator  Protection  ANSI  Z88.2- 
1969  "  These  provisions  include 
training  miners  in  the  use  and 
maintenance  of  respirators  and  the 
limitations  of  the  specific  respirator 
worn.  Necessary  maintenance  includes 
examining  it  for  defects  prior  to  use, 
charging  the  batteries  properly,  and 


appropriate  replacement  of  parts 
including,  but  not  limited  to,  the  filter 
elements,  visors,  batteries,  blowers,  and 
face  seals.  Furthermore,  all  respiratory 
equipment  used  in  an  undergroimd  coal 
mine  must  be  approved  by  the  National 
Institutes  for  Occupational  Safety  and 
Health  (NIOSH)  under  42  CFR  part  84. 

The  use  of  PAPRs  is  not  intended  to 
be  permanent.  Their  use  as  a 
supplemental  control  would  be 
permitted  only  on  an  interim  basis,  until 
feasible  engineering  or  environmental 
controls  become  available.  You  would 
have  to  implement  any  feasible 
engineering  and  environmental  controls, 
as  they  become  available. 

Section  70.213    For  my  longwall 
operation,  when  will  MSHA  approve  my 
interim  ventilation  plan  incorporating  a 
PAPR  respiratory  protection  program? 

Approval  of  your  interim  mine 
ventilation  plan  would  depend  on  the 
results  of  verification  sampling  and  the 
operating  conditions  in  effect  for  each 
sample.  Paragraph  (b)  adds  additional 
criteria  or  "critical  values"  for  coal  mine 
dust  and  quartz  dust  to  those  specified 
in  §  70.209.  These  additional  critical 
values,  listed  in  Table  rV-2,  would 
apply  to  the  environments  of  workers 
required  to  wear  PAPRs  imder  the  plan. 
The  critical  values  given  in  §  70.209 
would  continue  to  apply  to  DO  samples. 
However,  once  an  interim  ventilation 
plan  is  approved,  the  position  of  the  DO 
will  change.  Yoiu-  plan  would  be 
approved  if  it  reflects  the  dust  control 
parameters  in  place  during  verification 
sampling  and  none  of  the  verification 
samples  exceed  the  corresponding 
critical  values.  No  DO  dust  sample 
obtained  during  the  verification  process 
can  exceed  2.0  mg/m^  (respirable  coal 
mine  dust)  or  100  \ig/m^  (respirable 
quartz  dust).  Since  we  estimate  a 
protection  factor  of  two,  no  verification 
sample  from  the  environment  where 
workers  are  required  to  wear  PAPRs 
could  exceed  4.0  mg/m^  (coal  mine 
dust)  or  200  ^g/m3  (quartz  dust). 


Table  IV-2.— Critical  Values  for  Verifying  Plan  Effectiveness  in  the  Environment  of  Workers  Required  To 
Wear  PAPRs.  The  Result  of  Each  Sample  Used  To  Verify  Plan  Effectiveness  for  Such  Work  Environ- 
ments Must  Be  Less  Than  or  Equal  to  the  Appropriate  Critical  Value 


Number  of  shifts  meeting  criteria  for  verification  sampling 

Critical  value 

for  coal  mine 

dust 

(ng/m3) 

Critical 

value  for 

quartz  dust 

(ng/m3) 

1  : 

3.54 
3.77 
3.89 
4.0 

174 

2  

., 

187 

3     

194 

4  or  more 

200 
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Section  70.214    For  my  longwall 
operation,  under  what  circumstances 
may  I  (the  operator)  continue  to  use 
PAFRs  to  supplement  engineering  or 
environmental  controls? 

In  order  to  continue  use  of  PAPRs  to 
supplement  your  engineering  or 
environmental  controls,  you  must 
comply  at  all  times  with  the  dust 
control  provisions  of  your  interim  mine 
ventilation  plan.  This  includes:  (1) 
implementing  and  maintaining  all 
feasible  engineering  or  environmental 
controls  on  each  shift;  and  (2) 
complying  with  all  provisions  of  your 
approved  PAPR  respiratory  protection 
program.  In  addition,  to  ensure  the 
continued  effectiveness  of  your 
approved  dust  control  parameters,  no 
DO  sample  taken  by  an  MSHA  inspector 
could  exceed  the  applicable  dust 
standard.  Furthermore,  no  MSHA 
measurement  for  any  miner  working 
downwind  of  the  DO  could  exceed 
twice  the  applicable  dust  standard. 

Finally,  you  would  be  required  to 
continue  to  seek  improvements  and 
implement,  when  they  became 
available,  any  feasible  engineering  or 
environmental  controls.  MSHA  will 
follow-up  on  your  efforts  in  this  regard 
as  part  of  its  regular  six-month  review 
of  your  mine  ventilation  plan  under 
§75.370. 

Respirator  programs  require 
continuous  administrative  attention  to 
assure  continued  effectiveness.  MSHA's 
District  Manager  would  evaluate,  at 
least  quarterly,  the  effectiveness  of  all 
installed  engineering  or  environmental 
controls,  the  effectiveness  of  your  PAPR 
respiratory  protection  program,  and 
your  performance  in  complying  with  all 
other  plan  provisions. 

SecUon  70.215     What  if  an  MSHA  DO 
sample  exceeds  the  applicable  dust 
standard,  or  an  MSHA  sample  for  a 
miner  required  to  wear  a  PAPR  exceeds 
twice  the  applicable  dust  standard. 

This  proposed  section  would  require 
you  to  review  your  dust  control 
procedures  and  promptly  take  action 
which  would  prevent  similar 
occurrences  in  the  futme.  Also,  you 
must  review  your  approved  PAPR 
respirator  program  to  assure  its 
continued  effectiveness.  Dust  levels  in 
excess  of  the  applicable  standard  could 
result  from  a  change  in  operating 
conditions,  because  of  an  abnormal 
condition  or  work  practice,  or  due  to 
production  exceeding  the  VPL.  If  you 
determine  that  you  caimot  comply  with 
the  dust  standard,  you  would  need  to 
amend  your  interim  ventilation  plan 
and  submit  it  to  the  District  Manager  for 
review  and  approval. 


If  you  are  cited  under  §  75.371  for 
failure  to  comply  with  your  approved 
interim  plan,  the  District  Manager  may 
conduct  an  investigation  to  determine  if 
you  are  complying  with  the  dust  control 
provisions  of  your  approved  interim 
ventilation  plan.  If  the  investigation 
discloses  that  you  are  not  following 
your  plan,  MSHA  may  revoke  approval 
of  your  plan. 

Finally,  the  District  Manager  may 
revoke  your  interim  plan  and  withdraw 
permission  to  use  PAPRs  for  compliance 
purposes  if  you  have  a  record  of 
noncompliance  with  your  interim 
ventilation  plan,  or  if  MSHA  samples 
indicate  that  miners  are  not  adequately 
protected.  If  this  occurs,  your  revised 
interim  plan  must  include  a  VPL  at 
which  you  can  comply  with  the 
applicable  standard. 

Sections  70.216  Through  70.218 

Use  of  Verifiable  Administrative 
Controls 

These  sections  establish  requirements 
for  using  verifiable  administrative 
controls  to  supplement  engineering  or 
environmental  controls. 

Section  70.216    For  my  longwall 
operation,  what  must  I  (the  operator)  do 
in  order  to  use  verifiable  administrative 
controls  to  supplement  engineering  or 
environmental  controls? 

"Verifiable  administrative  controls" 
are  work  practices  that  reduce  miners' 
daily  exposure  to  respirable  dust  by 
altering  the  way  in  which  work  is 
performed  such  as  rotating  miners  to 
areas  having  lower  concentrations  of 
respirable  dust.  To  be  considered 
verifiable  administrative  controls,  it  is 
necessary  that  the  practices:  (1)  Can  be 
reviewed  to  confirm  proper 
implementation,  (2)  are  clearly 
understood  by  miners,  and  (3)  can  be 
applied  consistently  over  time.  If  you 
choose  to  use  verifiable  administrative 
controls  for  compliance  purposes, 
paragraph  (a)  requires  you  to  submit  a 
revised  ventilation  plan  to  MSHA's 
District  Manager  within  five  days  of 
receiving  MSHA's  written  approval  in 
accordance  with  §  70.211.  This  plan 
must  specify:  (1)  the  feasible 
engineering  or  environmental  controls 
to  be  used  for  reducing  respirable  dust 
concentrations  to  the  lowest  possible 
level;  (2)  the  verifiable  administrative 
controls  to  be  implemented  on  the 
longwall  MMU;  and  (3)  the  procedures 
to  be  employed  for  ensuring  compliance 
with  the  verifiable  administrative 
controls  on  every  shift. 

Once  MSHA  grants  provisional 
approval,  we  will  verify  the 
effectiveness  of  the  revised  dust  control 


provisions  of  the  ventilation  plan.  We 
will  sample  all  miners  working  on  the 
longwall  face,  including  the  DO 
(occupation  code  044  or  other 
occupation  designated  bv  the  Di.strict 
Manager),  to  demonstrate  effectiveness 
of  the  proposed  dust  control  provisions. 
If  effectiveness  of  the  plan  is  verified,  it 
would  become  your  interim  \entilation 
plan 

The  use  of  verifiable  admmistrative 
controls  is  not  intended  to  be 
permanent  Their  use  for  compliance 
purposes  would  be  permitted  onlv  on  an 
interim  basis,  until  feasible  engineering 
or  environmental  controls  become 
available.  You  would  have  to  implement 
any  feasible  engineering  and 
environmental  controls,  as  they  become 
available.  You  must  make  sure  that  you 
continue  to  comply  with  your  approved 
administrative  controls,  and  vou  must 
maintain  the  effectiveness  of  your 
engineering  or  environmental  controls. 
Finally,  you  must  implement  any 
feasible  engineering  or  environmental 
controls  methods  that  become  available, 
and  that  would  prevent  full  shift  dust 
concentrations  from  exceeding  the 
applicable  dust  standard  at  any  location 
at  which  miners  normally  work  at  the 
longwall  face. 

Section  70.217    For  my  longwall 
operation,  when  will  MSHA  approve  my 
interim  ventilation  plan  incorporating 
verifiable  administrative  controls? 

Approval  of  the  dust  control 
provisions  of  your  interim  ventilation 
plan  depends  on  the  results  of  your 
verification  samples  and  on  the  actual 
operating  conditions  under  which  each 
sample  was  taken.  Ntme  of  the  samples 
obtained  during  the  verification  process 
may  exceed  2.0  mg/m'  (coal  mine  dust) 
or  100  |ig/m'  (quartz  dust)  Under 
paragraph  (b).  MSHA's  District  Manager 
may  approve  the  dust  control  provisions 
of  your  interim  plan  if  (1)  the  plan 
reflects  all  dust  controls,  including 
administrative  controls  in  effect  during 
verification  sampling  and  (2)  none  of 
the  samples  used  to  verif\'  plan 
effectiveness  exceed  the  appropriate 
critical  values  as  specified  and 
explained  in  §  70.209. 

Section  70.218    For  my  longv,'all 
operation  with  an  approved  interim 
ventilation  plan,  what  if  an  MSHA 
sample  exceeds  the  applicable  dust 
standard? 

Under  this  section,  you  must 
immediately  review  vour  dust  control 
procedures,  including  the  effectiveness 
of  your  administrative  controls,  and  take 
action  to  prevent  similar  occurrences  in 
the  future  if  any  MSHA  compliance 
sample  exceeds  the  applicable  dust 
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standard.  Dust  levels  in  excess  of  the 
applicable  standard  could  result  from  a 
change  in  operating  conditions,  because 
of  an  abnormal  condition  or  work 
practice,  or  due  to  production  levels 
which  exceed  the  VTL.  If  changes  are 
made  in  your  interim  ventilation  plan, 
you  must  submit  them  to  the  District 
Manager  for  review  and  approval. 

If  you  are  cited  under  §  75.371  for 
failure  to  comply  with  your  approved 
plan,  the  District  Manager  mav  conduct 
an  investigation  to  determine  if  you  are 
complying  with  the  dust  control 
provisions  of  your  approved  interim 
ventilation  plan.  If  the  investigation 
discloses  that  you  are  not  following 
vour  plan,  approval  of  your  plan  may  be 
revoked. 

Finally,  the  District  Manager  may 
revoke  your  interim  plan  and  withdraw 
permission  to  use  administrative 
controls  for  compliance  purposes  if  you 
have  a  record  of  noncompliance  with 
your  interim  ventilation  plan,  or  if 
MSHA  samples  indicate  that  miners  are 
not  adequately  protected   If  this  occurs, 
your  revised  interim  plan  must  include 
a  VTL  at  which  you  can  comply  with 
the  applicable  standard. 

Actions  Necessary  When  You  Are  in 
Violation  of  Respirable  Dust  Standards 

Section  70.219     What  must  I  (the 
operator)  do  if  I  am  cited  for  exceeding 
the  applicable  dust  standard? 

If  you  are  cited  for  violating  §  70.100 
or  §  70.101 .  you  would  be  required  to 
promptly  review  your  dust  control 
practices  to  determine  the  cause  of  the 
excessive  dust  concentration.  You 
would  also  be  required  to  take 
corrective  action  to  prevent  miners  from 
being  overexposed  in  the  future  bv 
lowering  the  concentration  of  respirable 
dust  to  comply  with  the  applicable  dust 
standard.  You  would  be  required  to  take 
these  actions  within  the  abatement 
period  fixed  in  a  citation. 

After  reviewing  your  dust  control 
practices  and  taking  corrective  action, 
you  would  be  required  to  incorporate 
changes  reflecting  these  actions  into 
your  ventilation  plan  in  accordance 
with  §  75.370(a)(2).  If.  in  your  opinion, 
the  corrective  actions  taken  do  not 
warrant  a  change  in  your  plan  s  dust 
control  parameters,  you  would  need  to 
explain  that  in  your  response  to  the 
District  Manager,  This  will  enable  the 
District  Manager  to  determine  if  the 
ventilation  plan  should  be  changed  and 
re-verified. 

Based  on  the  dust  parameters  that 
were  in  use  for  the  results  of  the 
compliance  sample(s)  dust 
concentrations  measured  by  MSHA 
samples,  and  the  information  submitted 


by  the  operator  regarding  the  type(s)  of 
corrective  action  that  were  taken,  MSHA 
may  elect  to  sample  the  cited  entity  to 
determine  the  effectiveness  of  your 
abatement  actions  If  these  samples 
indicate  compliance  with  the  applicable 
dust  standard,  you  would  be  required  to 
incorporate  your  corrective  actions  in 
your  mine  ventilation  plan.  At  a 
minimum  you  would  b^  required  to 
incorporate  in  your  plan  the  actual 
parameters  that  were  in  effect  when 
MSHA  sampled.  If  the  MSHA  samples 
indicate  continued  noncompliance,  then 
MSHA  may  revoke  approval  of  yoiu 
ventilation  plan. 

Information  To  Be  Posted  on  the  Mine 
Bulletin  Board 

Section  70.220    What  information  must 
I  (the  operator)  post  on  the  mine  bulletin 

board? 

This  proposed  section  would  provide 
ready  access  to  current  information 
relating  to  the  plan  verification  process 
and  to  the  respirable  dust  conditions  in 
the  mine.  You  would  be  required  to  post 
on  the  mine  bulletin  board  the  actual 
values  of  specific  dust  control 
parameters  measured  by  MSHA  on 
shifts  used  for  plan  verification  and  all 
sample  results.  For  the  same  reason,  the 
proposal  would  require  that  ail  written 
notifications  received  from  the  District 
Manager  regarding  any  aspect  of  the 
plan  verification  process.  You  could 
remove  the  information  from  the  mine 
bulletin  board  after  the  plan  is  approved 
by  the  District  Manager. 

Also,  you  would  also  be  required  to 
post  the  results  of  MSHA  compliance 
sampling  on  the  bulletin  board.  These 
results  must  be  posted  for  at  least  31 
days.  These  posting  requirements  are 
intended  to  promote  miner  awareness  of 
the  conditions  under  which  the  mine 
ventilation  plan  has  been  shown  to  be 
effective  in  controlling  dust  levels  in 
their  work  environment.  The  goal  is 
consistent  with  the  statutory  intent  that 
miners  play  a  role  in  preventing 
unhealthy  conditions  and  practices 
where  they  work. 

Status  Change  Reports 

Section  70.221     What  action  must  I  (the 
operator!  take  if  the  operational  status 
of  my  mine,  MMU,  or  DA  changes? 

In  order  to  conduct  verification  and 
compliance  sampling,  it  is  essential  that 
you  provide  current  information  to  us 
concerning  the  production  status  of 
MMUs  and  DAs  within  those  mines  that 
are  in  producing  status  Therefore,  to 
reduce  the  chances  of  visiting  a  mine 
whose  operating  status  prevents  the 
MSHA  inspector  from  sampling,  you 
would  continue  to  be  required  to  report 


the  change  in  operational  status  of  the 
mine.  MMU,  or  DA  to  the  MSHA 
District  Office  or  to  any  other  MSHA 
office  designated  by  the  District 
Manager.  You  would  also  be  required  to 
report  a  change  in  operational  status  if 
it  would  affect  the  verification  sampling 
requirements  un^er  this  proposal. 
Status  changes  would  be  reported  in 
writing  within  three  working  days  after 
the  status  change  occurred.  The 
reporting  of  changes  in  operational 
status  is  not  a  new  requirement  and  is 
contained  in  existing  §  70.220.  MSHA  is 
renumbering  existing  §  70,220  as 
§70.221. 

Changes  to  Part  75 

Section  75.370    Mine  Ventilation  Plan; 
Submission  and  Approval 

This  proposal  would  amend  §  75.370 
by  adding  a  new  paragraph  (h). 
Paragraph  (h)  would  require  that  records 
of  the  amoimt  of  material  produced  each 
production  shift  by  each  MMU  during 
the  previous  six-month  period  be  made 
available  for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
miners'  representative. 

These  records  are  essential  for  the 
plan  verification  process.  The  records 
are  needed  to  establish  the  verification 
production  level  (VPL)  required  under 
proposed  §  75.371(f)  and  to  confirm  that 
the  30-shift  period  on  which  the  VPL  is 
based  represents  typical  production 
conditions  for  the  MMU.  Additionally, 
MSHA  and  the  miners'  representative 
need  these  records  to  monitor  changes 
in  production  levels  that  may  affect  the 
plan's  adequacy.  Finally,  because 
verification  of  a  plan's  effectiveness  is 
conditioned  on  the  VPL,  these  records 
are  necessary  to  determine  if  the  VPL 
used  in  approving  a  plan  continues  to 
reflect  typical  production  levels  at  the 
mine. 

The  production  records  for  each 
MMU  may  be  maintained  in  any  form 
utilized  by  the  operator  to  measure  the 
total  amount  of  material  produced,  so 
long  as  the  method  is  the  same  as  that 
used  to  establish  the  VPL  required  for 
plan  verification.  For  example:  number 
of  loaded  shuttle  cars,  feet  of  advance, 
raw  toimage,  or  number  of  longwall 
passes  would  each  be  an  acceptable 
method  of  recording  production — so 
long  as  the  same  method  was 
consistently  used. 

Section  75.371    Mine  Ventilation  Plan; 
Contents 

The  proposal  wouJd  revise  paragraphs 
(f)  and  (t).  Existing  paragraph  (f)  would 
be  revised  to  require  the  ventilation 
plan  to  include  any  specific  work 
practices  used  to  minimize  the  dust 
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exposure  of  individual  miners, 
information  on  the  location  of  the  roof 
bolter{s)  during  the  mining  cycle  for 
each  continuous  miner  section,  and  the 
cut  sequence  for  each  longwall  mining 
section. 

Also,  every  ventilation  plan  would  be 
required  to  include  information  on  the 
length  of  each  normal  production  shift 
and  to  specify  the  VPL  as  defined  in 
§  70,2.  Although  a  VPL  would  be 
included  in  the  ventilation  plan,  MSHA 
would  not  cite  you  for  producing  at 
levels  exceeding  the  VPL.  We  would 
expect  production  on  an  MMU  to 
exceed  the  VPL  on  about  33  percent  of 
all  production  shifts.  If  the  District 
Manager  determines  that  your 
production  exceeds  the  VPL  on  more 
than  33  percent  of  the  production  shifts 
over  a  six-month  period,  then  this  may 
trigger  the  plan  verification  process 
using  a  higher  VPL. 

For  interim  plans  involving  the  use  of 
powered,  air  purifying  respirators 
(PAPRs)  or  verifiable  administrative 
controls,  the  plan  must  also  include  the 
information  respectively  required  under 
§  70.212(b)  or  §  70.216(a).  This 
additional  information  is  necessary  to 
fully  assess  the  adequacy  of  mine 
ventilation  plans. 

Since  MSHA  is  proposing  to  revoke 
existing  §§  70.207  and  70.208  which 
require  sampling  by  mine  operators, 
existing  paragraph  (t)  would  be  revised 
to  remove  the  provision  that  mine 
operators  identify  in  the  mine 
ventilation  plan  the  locations  where 
samples  for  designated  areas  (DA)  will 
be  collected,  including  the  specific 
location  of  each  sampling  requirement, 
and  the  reference  to  §  70.208.  However, 
to  ensure  that  the  mine  atmosphere 
where  miners  are  normally  required  to 
work  or  travel  is  continuously 
maintained  in  compliance,  proposed 
paragraph  (t)  would  continue  to  require 
mine  operators  to  identify  in  the  mine 
ventilation  plan  the  location  of  each  DA, 
defined  in  proposed  §  70.2(e),  and  the 
particular  dust  control  measures  that 
would  be  used  at  the  dust  generating 
sources  for  these  locations.  These 
locations  would  continue  to  be  sampled 
by  MSHA  inspectors  as  discussed 
earlier  (see  Background  Section)  to 
determine  compliance  with  the 
applicable  standard  and  to  assess  the 
adequacy  of  the  operator's  dust  control 
measures. 

Part  90 

The  proposed  rule  would  revoke  all 
operator  sampling  requirements 
associated  with  coal  miners  who  have 
evidence  of  the  development  of 
pneumoconiosis  under  Part  90.  MSHA 
is  republishing  the  entire  regulatory  text 


of  Part  90  as  it  would  appear  under  the 
proposal  for  ease  of  review.  Aside  from 
a  few  technical  clarifications  which  are 
described  below,  the  only  change  to  Part 
90  would  be  to  remove  all  references  to 
operator  sampling. 

Section  90.1     Scope. 

The  scope  of  part  90  would  not 
change  under  the  proposal.  However, 
the  phrase  "including  respirable  dust 
sampling  for  Part  90  miners"  would  be 
removed  fi-om  the  end  of  the  sentence 
which  states  that  "the  rule  also  sets 
forth  the  operator's  obligations." 

Section  90.2    Definitions.  . 

All  definitions  would  remain 
unchanged  under  the  proposal  with  the 
exception  of  those  for  "concentration" 
and  "mechanized  mining  unit"  which 
have  been  clarified  as  described  below. 
The  definition  for  "valid  respirable  dust 
sample"  would  be  removed  because 
mine  operators  would  no  longer  collect 
Part  90  samples  under  the  proposal.  No 
discussion  has  been  included  below  if 
the  definition  would  not  change  under 
the  proposal.  For  ease  of  reference, 
subsection  references  have  been  added 
for  each  definition. 

Concentration  is  a  measure  of  the 
amount  of  substance  contained  per  unit 
volume  of  air. 

The  existing  definition  would  be 
modified  so  that  "concentration"  refers 
to  an  8-hoiu'  Mining  Research 
Establishment  (MRE)  equivalent 
measvue  of  the  amoimt  of  sampled 
material  contained  per  imit  volume  of 
air.  The  proposed  revision  would 
include  the  constant  factor  of  1.38 
which  the  Secretary  currently  uses  to 
convert  concentration  of  respirable  dust 
measured  with  approved  sampling 
devices  to  an  equivalent  concentration 
as  measiu-ed  with  an  MRE  instrument. 

The  existing  coal  mine  dust  standards 
were  developed  from  8-hour  shift 
exposure  measurements.  Therefore,  if  a 
sample  is  taken  over  a  period  other  than 
eight  hours,  the  concentration 
measiu'ement  must  be  adjusted  to  be 
equivalent  to  an  eight-hour  exposure. 
This  is  necessary  in  order  to  provide 
equal  protection  to  miners  working 
shifts  greater  than  eight  hours  and 
would  be  accomplished  by  multiplying 
the  sampler  flow  rate  by  480  minutes, 
regardless  of  the  length  of  time  that  the 
sample  was  actually  collected. 

For  this  example,  suppose  a  DO 
sample  is  collected  over  a  9-hour  shift 
that  includes  one  hour  of  travel  time. 
Suppose  that  the  amount  of  dust 
accumulated  dxu-ing  travel  is  negligible, 
and  the  amount  accumulated  during 
production  is  1.5  mg.  If  the 
concentration  were  not  adjusted  to  an  8- 


hour  equivalent,  it  would  be  diluted  by 
the  time  spent  traveling  and  calculated 
as  1.92  mg/m^.  Under  the  proposed 
definition,  the  calculated  concentration 
would  be  2.16  mg/m^. 

The  proposed  definition  does  not 
change  the  daily  limit  on  accumulated 
exposure  intended  by  the  existing 
exposure  limit  for  coal  mine  dust.  Since 
the  current  limit  was  based  on  an 
assumption  that  exposure  occurs  over 
an  8-hour  shift,  it  corresponds  to  a  daily 
cumulative  exposure  limit  of  8  x  2.0  = 
16  mg-hr/m^.  "The  proposed  definition 
of  concentration  would  maintain  this 
same  MRE-equivalent  16  mg-hr/m^ 
daily  limit,  regardless  of  the  length  of 
any  shift  worked. 

■Po  continue  the  example,  the 
exposure  accumulated  during  a  day  is 
the  same,  whether  from  8  hours  at  an 
average  of  2.16  mg/m^  or  from  9  hours 
at  an  average  of  1.92  mg/m*.  In  either 
case,  the  MRE-equivalent  exposure 
accumulated  for  the  day  is  17.3  mg-hr/ 
m^,  which  exceeds  the  intended  daily 
limit  of  16  mg-hr/m^.  Under  the 
proposed  definition,  this  would  be 
reflected  by  the  fact  that  the  calculated 
concentration  exceeds  2.0  mg/m^. 
MSHA  solicits  comments  on  this 
method  of  adjusting  concentrations  to 
an  8-hour  equivalent. 

Mechanized  mining  unit  has  been 
revised  to  refer  to  the  proposed  rule  new 
§  70.205.  The  definition  also  clarifies 
that  each  MMU  is  assigned  a  four  digit 
identification  number  by  MSHA.  The 
MMU  retains  the  identification  number 
regardless  of  where  the  unit  relocates 
within  the  mine.  When  two  sets  of 
mining  equipment  are  provided  in  a 
series  of  working  places  and  only  one 
production  crew  is  employed  at  any 
given  time  on  either  set  of  mining 
equipment,  the  two  sets  of  equipment 
are  to  be  identified  as  a  single  MMU. 
When  two  or  more  MMUs  are 
simultaneously  engaged  in  the 
production  of  material  within  the  same 
working  section,  each  such  MMU  is 
identified  separately. 

Section  90.100    Respirable  dust 
standard. 

The  Part  90  respirable  dust  standard 
would  not  change.  Since  MSHA  would 
collect  all  Part  90  samples  under  the 
proposal,  the  sentence  which  provides 
that  "concentrations  shall  be  measured 
with  an  approved  sampling  device  and 
expressed  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  §90.206"  would  be  removed. 

Section  90.101     Respirable  dust 
standard  when  quartz  is  present. 

Because  MSHA  would  collect  all  Part 
90  samples,  this  section  would  be 
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changed  by  removing  the  sentence 
which  provides  that  "concentrations 
shall  be  measured  with  an  approved 
sampling  device  and  expressed  in  terms 
of  an  equivalent  concentration 
determined  in  accordance  with 
§90.206.' 

An  example  has  been  added  to 
explain  how  a  reduced  standard  is 
establishfid  when  respirable  dust 
associated  with  a  part  90  miner  contains 
quartz  in  the  amount  of  20%. 

Section  90. 1 02     Transfer;  notice. 

This  section  would  remain 
unchanged. 

Section  90.103    Compensation. 

This  section  would  remain 
unchanged. 

Section  90.104     Waiver  of  rights;  re- 

exercise  of  option. 

This  section  would  remain 
unchanged 

Section  90.201  MSHA  Respimble  dust 
sample  reports:  Operator  status  change 
reporting  requirement. 

Under  the  proposal,  mine  operators 
would  no  longer  collect  respirable  dust 
samples  under  Subpart  C  of  Part  90. 
Consequently,  all  of  Subpart  C, 
"Sampling  Procedures."  including 
§§  90.201-209  would  be  removed. 
Existing  §90.210  would  be  renumbered 
as  §  90.201   The  requirements  of  this 
section  would  remain  unchanged. 

Section  90.202     Operator  status  change 
reports. 

Under  the  proposal,  mine  operators 
would  no  longer  collect  respirable  dust 
samples  under  Subpart  C  of  Part  90. 
Consequently,  all  of  Subpart  C, 
"Sampling  Procedures,"  including 
§§90.201-209  would  be  removed. 
Existing  §  90.220  would  be  renumbered 
as  §  90.202  The  requirements  of  this 
section  would  remain  unchanged. 

Section  90.300    Respirable  dust  control 
plan;  filing  requirements. 

There  would  be  no  change  in  the 
filing  requirements  for  respirable  dust 
control  plans  under  the  proposal. 

Settion  90.301     Respirable  dust  control 
plan:  approval  by  District  Manager; 
copy  to  part  90  miner. 

There  would  be  no  change  in  the 
approval  process  or  notice  requirements 
for  respirable  dust  control  plans  under 
the  proposal. 

V.  Health  Effects 

A.  Introduction 

Since  the  1800s,  occupational 
respiratory  disease  associated  with 


working  in  a  coal  mine  has  been 
commonly  referred  to  as  "Black  Lung." 
As  coal  is  mined,  respirable-sized  dust 
is  generated.  Depending  upon  the  mine 

location  and  its  geologic  features,  silica 
may  also  be  present  in  the  mine 
atmosphere  Dust  in  air  that  is  breathed 
by  miners  has  the  potential  to  be 
deposited  in  their  lungs.  Some  of  this 
dust  may  be  retained  Coal  mine  dust 
remaining  in  the  lungs  of  miners  for 
prolonged  periods  of  time  has  the 
potential  to  result  in  respiratory 
diseases,  sometimes  even  after 
occupational  exposure  to  respirable  coal 
mine  dust  has  stopped.  There  is  a  clear 
and  direct  relationship  between  miners' 
cumulative  exposures  (i.e.,  dose 
multiplied  by  the  time  exposed  to  the 
coal  mine  dust)  to  respirable  coal  mine 
dust  and  the  severity-  of  resiJting 
respirator}'  conditions  (as  discussed 
more  extensively,  later  in  this  section). 

Diseases  resulting  from  long-term 
retention  of  coal  mine  dust  in  the  lung 
include  chronic  coal  workers' 
pneumoconiosis  (simple  CWP), 
progressive  massive  fibrosis  (PMF), 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g.,  asthma, 
chronic  bronchitis,  emphysema). 
Historically,  the  medical  term, 
"pneumoconiosis,"  has  included  simple 
CWP  and  PMF  and  their  sub-categories. 
Chronic,  or  simple.  CV\T  is  partitioned 
into  three  levels  of  severity,  proceeding 
from  lowest  to  highest:  category  1, 
category'  2.  and  category  3.  Progressive 
Massive  Fibrosis  is  similarly  divided 
into  three  categories  of  increasing  levels 
of  severity:  A.  B  and  C 

Miners  with  simple  CWT  have  a 
substantially  increased  risk  of 
developing  PMF  In  the  advanced  stages 
of  pneumoconiosis  {i.e.,  PMF),  a 
significant  loss  of  lung  function  may 
occur  and  respirator^'  s>Tnptoms  (e.g., 
breathlessness.  wheezing)  may  persist. 
Miners  are  at  risk  of  increased  morbidity 
and  premature  mortality  due  to  simple 
CWP,  PMF  and  various  other  respiratory 
diseases. 

Factors  that  are  important  in  the 
development  of  simple  CWP,  PMF  and 
COPD  include  the  type  of  dust  (e.g.,  coal 
and/or  silica),  dust  concentration  (to 
which  the  miner  was  exposed),  number 
of  years  of  exposure,  age  of  the  miner 
(of^en  measured  as  age  at  time  of 
medical  examination),  and  rank  of  the 
coal  (the  higher  the  rank  the  greater  the 
risk). 

In  1998,  MSHA  estimated  that 
approximately  45.000  miners  and 
39,000  miners  were  employed  at 
underground  and  surface  coal  mines, 
respectively  (Mattos,  1999).  A  small 
percentage  of  the  mining  involved 
anthracite  coal,  the  highest  rank  coal, 


while  most  involved  bitiuninous  coal 
which  is  a  medium  rank  coal. 

There  are  complementary  data 
sources,  described  below,  which 
provide  estimates  of  the  prevalence  of 
occupational  respiratory  disease  among 
coal  miners.  Together  these  data 
demonstrate  the  progress  over  the  last 
thirty  years  in  the  reduction  of 
occupational  respiratory  disease  among 
coal  miners,  as  well  as  the  need  for 
further  action  to  reduce  occupational 
lung  disease  among  today's  coal  miners. 

Estimates  of  the  prevalence  of  simple 
CWP  and  PMF  among  the  underground 
coal  miners  are  gathered  from  the  x-ray 
program,  through  which  operators  are 
required  to  provide  miners  the 
opportunity  to  be  evaluated  periodically 
for  the  presence  of  occupational  lung 
disease,  mandated  pursuant  to  Section 
203(a)  of  the  Mine  Act  (30  U.S.C. 
843(a)).  However,  miners  are  not 
required  to  participate.  From  1970  to 
1995,  the  prevalence  of  simple  CWP  and 
PMF  among  miners  participating  in  the 
mandated  x-ray  program  has  dropped 
from  1 1  percent  to  3  percent  (MSHA, 
Internal  Chart,  1998). 

In  accordance  with  30  CFR  part  50, 
those  cases  of  occupational  illnesses 
which  both  surface  and  underground 
coal  mine  operators  learn  of  must  be 
reported  to  MSHA.  Under  this 
requirement,  mine  operators  reported 
224  cases  of  pneumoconiosis  (simple 
CWP  and  PMF,  combined)  in  1998 
(Mattos,  1999).  Of  these,  138  cases 
occurred  among  coal  miners  who 
worked  underground,  while  the 
remaining  86  cases  occurred  among 
surface  coal  miners  (Mattos,  1999). 
There  were  also  14  cases  of  silicosis, 
eight  in  underground  mines,  reported  to 
MSHA  in  1998  in  accordance  with  30 
CFR  part  50  (Mattos,  1999).  Since 
miners  participate  in  both  these 
programs  at  their  own  discretion,  these 
data  do  not  include  the  occupational 
health  experience  of  all  coal  miners. 
The  prevalence  of  occupational  lung 
disease  among  participating  miners  may 
significanUy  differ  from  the  prevalence 
among  non-participants.  Thus,  the  data 
from  these  programs  may  not  be 
representative  of  the  true  magnitude  of 
the  prevalence  pf  simple  CWP  and  PMF 
among  today's  coal  miners. 

In  tne  1990s,  MSHA  conducted  a 
series  of  one-time  medical  surveillance 
programs,  in  various  regions  of  the 
country,  to  develop  a  more  accurate 
estimate  of  the  prevalence  of  simple 
CWP  and  PMF.  Through  these  special 
programs,  MSHA  tried  to  minimize 
obstacles  which  may  prevent  some 
miners  from  either  participating  in  or 
reporting  to  operators  the  results  of 
respiratory  diagnostic  procedures.  Nine 
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geographical  cohorts  of  miners,  from 
around  the  country,  were  encouraged  to 
participate  in  an  independent  x-ray 
program  (MSHA,  hitemal  Chart,  1999). 
These  cohorts  included  eight  active 
surface  coal  mining  communities  in  the 
states  of  Pennsylvania,  Kentucky  and 
West  Virginia,  as  well  as  the  towns  of 
Poteau,  Oklahoma  and  Gillette, 
Wyoming.  A  ninth  cohort  included 
underground  miners  in  Kentucky.  The 
process  was  designed  to  encourage 
miner  participation  by  providing  for  a 
greater  degree  of  anonymity  than  may  be 
available  under  the  program  provided 
by  Section  203(a)  of  the  Mine  Act  (30 
U.S.C.  843(a)).  Across  the  eight  surface 
cohorts  surveyed,  the  prevalence  rate  of 
simple  CWP  and  PMF  combined,  among 
participants  was  4.8%.  The  prevalence 
rate  among  the  participating 
underground  Kentucky  miners  was 
9.2%. 

Also,  as  part  of  its  ongoing  effort  to 
"end  black  lung  now  and  forever," 
beginning  in  October  1999.  MSHA 
implemented  a  pilot  program  to  provide 
miners  at  both  surface  and  underground 
mines  with  confidentid  health 
screening.  Referred  to  as  the  "Miners' 
Choice  Health  Screening,"  the  program 
addresses  the  key  recommendations  of 
the  Secretary's  Advisory  Committee  by 
(1)  increasing  participation  toward  the 
85-percent  level  and  (2)  expanding  the 
scope  of  the  eligibility  to  include 
surface  coal  miners  and  surface  coal 
mine  independent  contractors.  The  pilot 
program  operates  separately  from  the 
existing  Coal  Workers'  X-ray 
Surveillance  Program  administered  by 
NIOSH.  Since  the  Miners'  Choice  Health 
Screenings'  inception,  over  7,000 
miners  have  been  screened,  with  the 
participation  rate  in  most  areas 
exceeding  50  percent.  With  half  of  the 
x-rays  taken  during  the  first  six  months 
having  been  processed  by  NIOSH, 
preliminary  results  indicate  a 
prevalence  rate  of  approximately  2.25 
percent. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  the  Mine  Safety  and 
Health  Administration  (MSHA)  are 
concerned  about  the  prevalence  of 
occupational  lung  disease  among 
today's  miners.  Epidemiological  studies 
from  the  U.S.  and  abroad  have 
consistently  shown  that  underground 
and  surface  coal  miners  are  at  risk  of 
developing  simple  CWP,  PMF,  silicosis, 
and  chronic  obstructive  pulmonary 
disease  (NIOSH  Criteria  Document, 
1995). 


B.  Hazard  Identification 

1.  Agent:  Coal 

Coal  is  a  fossil  fuel  derived  from 
partial  degradation  of  vegetation.     , 
Through  its  combustion,  energy  is 
produced  which  makes  coal  a  valuable 
global  commodity.  It  has  been  estimated 
that  over  one-third  of  the  world  uses 
energy  provided  by  coal  (Manahan, 
1994).  Approximately  1,800 
underground  and  surface  coal  mines  are 
in  operation  in  the  United  States 
aimually  producing  slightly  over  a 
billion  short  tons  of  coal  (Mattos,  1999). 

Coal  may  be  classified  on  the  basis  of 
its  type,  grade,  and  rank.  The  type  of 
coal  is  based  upon  the  plant  material 
(e.g.,  lignin,  cellulose)  from  which  it 
originated.  The  grade  of  coal  refers  to  its 
chemical  purity.  Although  coal  is 
largely  carbon,  it  may  also  contain  other 
elements  such  as  hydrogen,  oxygen, 
nitrogen,  and  sulfur.  "Hard"  coal  refers 
to  coal  with  a  higher  carbon  content 
(i.e.,  90-95%)  than  "soft"  coal  (i.e.,  65- 
75%).  Coal  rank  relates  to  geologic  age, 
indexed  by  its  fixed  carbon  content, 
down  to  65%,  and  then  by  its  heating 
value.  Volatile  matter  varies  inversely 
with  the  fixed  carbon  value.  The  most 
commonly  described  coal  ranks  include 
lignite  (low  rank),  bituminous  coal 
(medium  rank),  and  anthracite  (high 
rank)  (Manahan,  1994). 

2.  Physical  State:  Coal  Mine  Dust 

Aerosols  are  a  suspension  of  solid  or 
liquid  particles  in  air  (Mercer,  1973); 
they  may  be  dusts  which  are  solid 
particles  suspended  in  the  air.  Coal  dust 
may  be  freshly  generated  or  may  be  re- 
suspended  from  surfaces  on  which  it  is 
deposited  in  mines.  As  discussed  below, 
coal  mine  dust  may  be  inhaled  by 
miners,  depending  upon  the  particle 
size. 

Coal  mine  dust  is  a  heterogenous 
mixture,  signifying  that  all  coal  particles 
do  not  have  the  same  chemical 
composition.  The  particles  are 
influenced  by  the  type,  grade,  and  rank 
of  coal  from  which  they  were  generated 
(Manahan,  1994).  frrespective  of 
differences  in  coal  characteristics,  these 
dusts  are  water-insoluble,  which  is 
important  biologically  and 
physiologically.  Unlike  soluble  dusts 
which  may  readily  pass  into  the 
respiratory  system  and  be  cleared  via 
the  circulatory  system,  insoluble  dusts 
may  remain  in  the  lungs  for  prolonged 
periods  of  time.  Thus,  a  variety  of 
cellular  responses  may  result  that  could 
eventually  lead  to  lung  disease. 


3.  Biological  Action:  Respirable  Coal 
Mine  Dust 

The  principal  route  of  occupational 
exposure  to  respirable  coal  mine  dust 
occurs  via  inhalation.  As  a  miner 
breathes,  coal  mine  dust  enters  the  nose 
and/or  mouth  and  may  pass  into  the 
mid  airways  (e.g.,  bronchi,  terminal 
bronchioles)  and  lower  airways  (e.g., 
respiratory  bronchioles,  alveolar  ducts). 

Coal  mine  dust  has  a  size  distribution 
that  is  estimated  to  range  between  1  and 
100  micrometer  (nm)  (1  fim  =  10  "  ^  m) 
(Silverman,  et  al..  1971).  The  size  of  coal 
particles  is  critical  in  determining  the 
level  of  the  respirator\-  tract  at  which 
deposition  and  retention  occur 
(American  Conference  of  Governmental 
Industrial  Hygienists,  1999;  American 
Industrial  Hvgiene  Association,  1997). 

Particles  tKat  are  above  10  ^m  are 
largely  filtered  in  the  nasal  passages, 
although  some  of  these  particles  may 
reach  the  thoracic  (or  tracheal- 
bronchial)  region  of  the  lung  (e.g.,  6% 
of  20  |im)  (American  Conference  of 
Goverrunental  Industrial  Hygienists, 
1999).  Thus,  there  is  evidence  that 
"oversized"  particles  (i.e.,  >10  ^un)  can 
move  beyond  the  nose,  deeper  into  the 
respiratory  tract.  Particles  below  10  ^m 
may  easily  move  throughout  the 
respiratory  tract.  As  particle  size 
decreases  from  10  to  5  nm.  however, 
there  is  greater  penetration  into  the  mid 
and  lower  regions  of  the  lung.  Particles 
that  are  approximately  1-2  ^un  are  the 
most  likely  to  be  deposited  in  the  lung 
(American  Conference  of  Governmental 
Industrial  Hygienists.  1999;  Mercer, 
1973).  During  mouth  breathing,  there 
may  be  a  slight  upward  shift  in  the 
particle  depo.sition  curve  such  that  2-3 
urn-sized  particles  are  the  most  likely  to 
be  deposited  in  the  respiratory  tract 
(Heyder.  et  al.  1986)   Irrespective  of 
nasal  or  mouth  breathing,  the  potential 
respiratory  tract  penetration  of  particles 
whose  size  is  approximately  10  |im  or 
less  is  important  because  particles  in  the 
respirable  size  range  deposit  in  the  deep 
lung  where  clearance  is  much  slower. 

For  the  purposes  of  this  rule, 
"respirable  dust"  is  defined  as  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary'  of  Labor  ai»d 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
accordance  with  30  CFR  Part  74  {Coal 
Mine  Dust  Personal  Sampler  Units).  In 
practice,  the  coal  mine  dust  personal 
sampler  unit  has  been  used  in  the  U.S. 
The  particles  collected  with  an 
approved  sampler  approximate  that 
portion  of  the  dust  which  may  be 
deposited  in  the  lung  (West,  i990; 
1992).  It  does  not.  however,  indicate 
pulmonary  retention  (i.e.,  those 
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particles  remaining  in  the  lung).  For 
those  particles  that  are  deposited  in  the 
lung,  clearance  mechanisms  normally 
operate  to  assist  in  their  removal.  For 
example,  within  the  thoracic  (tracheal- 
bronchial)  region  of  the  lung,  cilia  (i.e., 
hairlike  projections)  line  the  airways 
and  are  covered  bv  a  thin  laver  of 
mucus.  They  assist  in  particle  clearance 
b\-  beating  rhythmicallv  to  project 
particles  toward  the  throat  where  they 
may  be  swallowed,  coughed,  sneezed,  or 
expectorated.  This  rhvthmic  beating 
action  is  effective  in  removing  particles 
fairly  quickly  (i.e.,  hours  or  days). 
Within  the  alveolar  region  of  the  lung, 
particles  may  be  engulfed  by  pulmonary 
macrophages.  These  large  "wandering 
cells"  may  remove  particles  via  the 
blood  or  lymphatics.  This  process, 
unlike  the  movement  of  the  cilia  is 
much  slower  [i.e..  months  or  years). 
Thus,  some  particles,  particularly  those 
that  are  insoluble,  may  remain  in  the 
alveolar  region  for  long  periods  of  time, 
despite  the  fact  that  pulmonary 
clearance  is  not  impaired.  It  is  the 
pulmonary  retention  of  coal  mine  dust 
which  may  be  the  impetus  for 
respiratory  disease. 

It  is  also  important  to  note  that  silica 
may  be  present  in  the  coal  seam,  vdthin 
dirt  bands  in  the  coal  seam,  and  in  rock 
above  and  below  coal  seams.  Of  the 
silica  found  in  coal  mines,  quartz  is  the 
form  which  is  found.  Thus,  quartz  may 
become  airborne  during  coal  removal 
operations  (Manahan,  1994).  Miners 
may  inhale  dust  that  is  a  mixture  of 
quartz  and  coal  MSHA  is  concerned 
with  the  inhalation  of  quartz  since  it 
may  be  deposited  in  the  lungs  of  miners 
and  produce  silicosis.  This  is  a 
restrictive  lung  disease  which  is 
characterized  by  a  stiffening  of  the  lungs 
(West,  1990;  1992).  Silicosis  has  been 
seen  in  coal  miners  (e.g.,  surface  miners, 
drillers,  roofbolters)  (Balaan,  et  al., 
1993).  Silicosis  mav  develop  acutely 
(i.e.,  6  months  to  2  years)  following 
intense  exposure  to  high  levels  of 
respirable  crystalline  quartz.  Silicosis 
has  also  been  observed  in  coal  miners 
following  chronic  exposure  [i.e..  15 
years  or  more),  but  may  be  accelerated 
(i.e.,  7-10  years)  in  some  cases  (Balaan, 
etal,  1993).  Silicosis  is  irreversible  and 
may  lead  to  other  illnesses  and 
premature  mortality.  People  with 
silicosis  have  increased  risk  of 
pulmonary  tuberculosis  infection  and 
an  increased  risk  of  lung  cancer 
(Althouse,  et  al..  1995;  International 
Agency  for  Research  on  Cancer,  1997). 
MSHA's  current  standard  of  2.0  mg/m^ 
for  respirable  coal  dust  requires  that 
quartz  levels  be  5%  or  lower.  Otherwise, 
the  2.0  mg/m^  respirable  coal  dust 


exposure  limit  does  not  apply  and  must 

be  adjusted  downward  for  percent 

quartz.  If  coal  dust  contains  more  than 

5%  quartz,  then  the  following  formula 

is  applied  (30  CFR  70.101;  30  CFR 

71.101): 

Respirable  dust  standard  (mg/m^)  =  ((10 

mg/m3)/(%Quartz)) 
The  intent  of  this  formula  is  to  maintain 
miner  exposures  to  quartz  below  0.1 
mg/m3  (100  ^g/ra3). 

C.  Health-Related  Effects  of  Respirable 
Coal  Mine  Dust 

1.  Description  of  Major  Health  Effects 

Consistently,  epidemiological  studies 
have  demonstrated  miners  to  be  at  risk 
,of  developing  respiratory  symptoms,  a 
loss  of  lung  function,  and  lung  disease 
as  a  consequence  of  occupational 
exposure  to  respirable  coal  mine  dust. 
As  noted  previously,  risk  factors  include 
type(s)  of  dust,  dust  concentration, 
duration  of  exposure,  age  of  the  miner 
(often  measiu-ed  as  age  at  time  of 
medical  examination),  and  coal  rank. 

a.  Simple  Coal  Workers' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF).  In 
earlier  stages  of  pneumoconiosis  the 
term,  "simple  coal  workers' 
pneiunoconiosis"  (simple  CWP),  has 
been  used,  while  in  more  advanced 
stages,  the  terms  "complicated  CWP" 
and  PMF  have  been  used 
interchangeably.  Simple  CWP  and  PMF 
involve  the  lung  parenchyma  and  are 
produced  by  deposition  and  retention  of 
respirable  coal  dust  in  the  limg. 

To  determine  if  a  miner  has  simple 
CWP  or  PMF,  chest  x-rays  are  taken  and 
classified  by  a  certified  radiologist  or 
reader.  Opacities  are  identified  on  chest 
films  and  then  classified  using  a  scale 
of  0-3  (e.g.,  simple  CWP  category  1), 
where  higher  category  values  indicate 
increasing  concentration  of  opacities.  In 
some  instances,  two  category  values 
may  be  given.  For  example,  simple  CWP 
category  %  signifies  that  the  reader 
decided  the  film  was  category  2,  but 
suspected  that  it  might  have  been 
category  3.  The  International  Labour 
Office  (ILO)  has  provided  a  full 
description  of  the  criteria  for  these 
classifications  (ILO,  1980). 

Simple  CWP  can  be  associated  with  a 
loss  of  lung  function  and  with 
premature  mortality  (Morgan,  et  al., 
1974;  Jacobsen,  1976;  Cochrane,  et  al., 
1979;  Parkes,  1982).  MSHA  recognizes 
that  simple  CWP  increases  the  risk  of 
developing  PMF  substantially 
(Cochrane,  1962;  Jacobsen,  etal..  1971; 
McLintock,  et  al.,  1971;  Balaan,  et  al., 
1993). 

Progressive  massive  fibrosis  (PMF)  is 
associated  with  decreased  lung  function 


and  increased  premature  mortality 
(Rasmussen,  et  al..  1968;  Atuhaire,  et 
al.,  1985;  Miller  and  Jacobsen,  1985; 
Attfield  and  Wagner,  1992).  Progressive 
massive  fibrosis  is  also  associated  with 
increases  in  respiratory  symptoms  such 
as  chest  tightness,  cough,  and  shortness 
of  breath.  Miners  with  PMF  also  have  an 
increased  risk  of  acquiring  infections 
and  pulmonary  tuberculosis  (Petsonk 
and  Attfield,  1994;  Yi  and  Zhang,  1996). 
Finally,  miners  with  PMF  have  an 
increased  risk  of  right-side  heart  failure 
(i.e.,  cor  pulmonale)  (Cotes  and  Steel, 
1987). 

b.  Other  Health  Effects.  During  a 
medical  examination,  a  miner  may  be 
questioned  by  his  physician  about 
symptoms  such  as  cough,  phlegm 
production,  chest  tightness,  shortness  of 
breath,  and  wheezing.  Occupational 
physicians  may  also  conduct  pulmonary 
function  tests  using  spirometry  or 
plethysmography.  Pulmonary 
performance  may  be  assessed  via 
repeated  measurements  of  lung  voliunes 
and  capacities,  such  as  the  forced 
expiratory  volume  in  one  second  (FEVi), 
vital  capacity  (VC),  forced  vital  capacity 
(FVC),  residual  volume  (RV),  and  total 
lung  capacity  (TLC)  (West.  1990;  1992). 
Changes  in  lung  volumes  and  capacities 
may  indicate  a  loss  of  the  integrity  of 
the  lung  (i.e.,  respiratory  system).  More 
importantly,  they  can  provide 
information  for  diagnosis  of  diseases 
affecting  the  airways  and/or  elasticity  of 
the  lung  (i.e.,  obstructive  vs.  restrictive 
lung  disease)(West,  1990;  1992),; 

The  term,  chronic  obstructive' 
pulmonary  disease  (COPD),  refers  to 
three  disease  processes  that  are  often 
difficult  to  properly  diagnose  and 
differentiate:  chronic  bronchitis, 
emphysema,  and  asthma  (Coggon  and 
Taylor,  1998;  Garshick,  et  al.  1996; 
West,  1990;  1992).  As  indicated  by 
several  studies,  the  exposure  of  miners 
to  respirable  coal  mine  dust  place  them 
at  increased  risk  of  developing  COPD. 
Furthermore,  COPD  may  occur  in 
miners  with  or  without  the  presence  of 
simple  CWP  or  PMF. 

Cnronic  Obstructive  Pulmonary 
Disease  (COPD)  is  characterized  by 
airflow  limitations,  and  thus  there  is  a 
loss  of  pulmonary  function.  As  in 
simple  CWP  or  PMF,  a  miner  with 
COPD  may  have  a  variety  of  respiratory 
symptoms  (e.g.,  shortness  of  breath, 
cough,  sputum  production,  and 
wheezing)  and  may  be  at  increased  risk 
of  acquiring  infections.  Chronic 
Obstructive  Pulmonary  Disease  is 
associated  with  increased  premature 
mortality  (Hansen,  et  al.,  1999;  Meijers, 
et  al.,  1997). 

Briefly,  in  chronic  bronchitis  and  in 
asthma,  there  is  excess  mucous 
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secretion  in  the  mid-lower  airways 
(West,  1990;  1992).  In  contrast, 
emphysema  is  characterized  by 
dilatation  (enlargement)  of  alveoli  that 
are  distal  to  the  terminal  bronchioles, 
which  leads  to  poor  gas  exchsinge  (i.e., 
poor  transfer  of  oxygen  and  carbon 
dioxide).  Additionally,  there  is  a 
breakdown  of  the  interstitium  between 
the  alveoli.  These  pathological  changes 
may  be  confirmed  upon  autopsy.  With 
asthma,  the  airflow  limitations  may  be 
partially  or  completely  reversible,  while 
they  are  only  partially  reversible  with 
chronic  bronchitis  and  emphysema. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the  NIOSH 
recognize  that  respiratory  symptoms, 
loss  of  lung  function,  and  COPD  may 
impair  the  ability  of  a  miner  to  perform 
his  job  and  may  diminish  his  quality  of 
life.  Additionally,  miners  having  such 
health  effects  are  at  increased  risk  of 
morbidity  (e.g.,  from  cardio-pulmonary 
disease,  infections)  and  premature 
mortality. 

2.  Toxicological  Literature 

To  better  understand  the  human 
health  effects  of  exposure  to  respirable 
coal  mine  dust  and  to  more  fully 
characterize  the  associated  risks,  it  is 
important  to  consider  data  that  have 
been  obtained  in  animed  based 
toxicological  studies.  To  date,  sub-acute 
studies  (a  study  with  a  duration  of  30 
days,  or  less,  in  which  multiple 
exposures  of  the  same  agent  are  given) 
and  chronic  studies  (a  study  with  a 
duration  of  more  than  3-months,  in 
which  multiple  exposures  of  same  agent 
are  given)  attempted  to  mimic  miners' 
exposures,  inhalation  was  generally  the 
route  of  exposure,  although  several 
studies  have  also  employed  instillation 
techniques  (i.e.,  a  method  which  places 


a  known  quantity  of  dust  into  the 
trachea  or  bronchi). 

Most  recent  toxicological  studies  have 
been  short-term  studies,  largely  focusing 
on  "lung  overload"  (Sipes,  1996; 
Oberdorster,  1995;  Morrow,  1988,  1992; 
Witschi,  1990),  species-dependent  lung 
responses  (Nikula,  et  al.,  1997a,b; 
Mauderly,  1996;  Lewis,  etal.,  1989; 
Moorman,  et  al,  1975),  and  particle 
size-dependent  lung  inflammation 
(Soutar,  et  al,  1997).  The  data  have 
shown  that  pulmonary  clearance  of 
particles  may  become  impaired, 
potentially  leading  to  inflammatory  and 
other  cellular  responses  in  the  lung. 
Although  overloading  has  not  been 
demonstrated  in  humans,  the  finding  of 
reduced  lung  clearance  among  retired 
U.S.  coal  miners  (Freedman  and 
Robinson,  1988)  is  consistent  with  this 
possibility. 

The  data  from  Moorman,  et  al.  (1975), 
Lewis,  et  al  (1989),  and  Nikula,  et  al 
(1997a,b)  are  noteworthy  for  several 
reasons.  First,  these  groups  of 
investigators  conducted  chronic 
inhalation  toxicity  studies  (i.e.,  chronic 
bioassays).  This  is  important  since 
miners'  exposures  also  occur  via 
inhalation,  and  over  a  working  lifetime. 
Secondly,  the  investigators  used  an 
exposiure  concentration  of  2.0  mg/m^  in 
their  bioassays.  As  noted  above,  this  is 
the  current  MSHA  standard  for 
respirable  coal  mine  dust.  Thirdly,  the 
exposures  involved  nonhuman 
primates,  whose  responses  are  thought 
to  closely  mimic  those  of  man.  Some  of 
the  key  findings  of  these  studies 
included:  deposition  of  coal  dust  in  the 
animals'  lungs,  retention  of  coal  dust  in 
alveolar  tissue,  altered  lung  defense 
mechanisms,  reduced  pulmonary 
airflows,  and  hyperinflation  of  the 
lungs.  One  of  the  shortcomings  of  these 


studies  is  that  complete  dose-response 
relationships  were  not  developed. 
'Tiowever,  at  higher  exposure 
concentrations,  greater  effects  may  be 
expected  which  is  a  basic  tenet  of 
toxicology.  Thus,  at  exposure 
concentrations  above  2.0  mg/m^,  MSHA 
and  NIOSH  believe  that  more  severe 
obstructive  lung  disease  may  occur. 

3.  Epidemiological  Literature 

Epidemiology  studies  have 
consistently  demonstrated  the  serious 
health  effects  of  exposure  to  high  levels 
of  respirable  coal  mine  dust  (i.e.,  above 
2.0  mg/m^)  over  a  working  lifetime. 

Table  V-1  lists  epidemiology  studies 
since  1986  whose  results  will  be 
discussed  on  the  basis  of  the  type  of 
observed  health  effect.  Studies 
completed  even  earlier  including  the 
early  work  of  Cochrane  (1962). 
McLintock,  etal  (1971),  and  Jacobsen, 
et  al  (1971)  demonstrated  the  adverse 
health  effects  (e.g.,  simple  CWP.  PMF) 
of  respirable  coal  mine  dust  in  British 
coal  miners. 

Both  parlv  and  recent  studies  have 
shown  that  the  lung  is  the  major  target 
organ  (i.e.,  organ  in  which  toxic  effects 
occur)  when  exposure  to  respirable  coal 
mine  dust  occurs.  As  seen  in  Table  V- 
1 .  numerous  studies  of  miners  have 
been  conducted.  Recent  U.S.  studies 
were  conducted  using  data  from  one  or 
more  of  the  first  four  rounds  of  the 
National  Study  of  Coal  Workers' 
Pneumoconiosis  (NSCWP).  and  have 
provided  extensive  data  on  miners' 
health.  Many  of  these  studies 
demonstrated  that  miners  are  at 
increased  risk  of  multiple,  concurrent 
respiratory  ailments  (Attfield  and 
Seixas,  1995;  Kuempel,  et  a/.,  1997; 
Meijers,  et  al.  1997;  Seixas.  et  al.  1992). 


Table  V-1  .—Respirable  Coal  Mine  Dust  Epidemiological  Studies,  by  Reported  Outcomes  From  1986  to 

Present 


Studies 

Reported  outcomes 

Meijers,  ef  a/..1997  

PMF  CWP  COPD 

LLF 

Maclaren.  efa/..1989  

PMF   CWP   LLF    RS 

Kuempel*.  efa/..1995  

PMF   CWP   COPD 

Bourgkard  et  a/., 1998  

PMF   CWP   LLF 

Kuempel*,  ef  a/..1997 

Love,  era/,  1997 

Love   efa/,1992 

Attfieid  and  Mornng*. 1992b  

PMF  CWP 

Attfieia  and  Seixas*,  1995 

Hodous  and  Attfield*.  1990 

Hurley  and  Jacobsen,  1986 

Hurley  and  Maclaren,  1987 

Hurley   et  al .  1987 

Starzynski.  etal..  1996 

Yi  and  Zhang,  1996 

Wang,  etal  1997  

CWP  LLF 

Goodwin  and  Attfield*.  1998 

CWP 

Morfeid.  et  ai ,  1997 
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Table  V-i. 


-Respirable  Coal  Mine  Dust  Epidemiological  Studies,  by  Reported  Outcomes  From  1986  to 

Present— Continued 


Studies 

Marine,  efa/,,1988 

Seixas*   et  al.   1993 
Soutar  and  Hurley.  1986 
Carta   et  a!  1996 
Henneberger  and  Attfield*.  1997 
Henneberger  and  Attfield',  1996 
Seixas*   et  ai    1992 
Attfield  and  Hodous*.  1992 
Lewis,  et  al..  1996 

COPD  Chronic  obstructive  pulmonary  disease 

CWP  Simple  coal  workers  pneumoconiosis 

LLF   Loss  of  lung  function 

PMF   Progressive  massive  fibrosis 

RS   Respiratory  symptoms 

■   Studies  of  US.  Miners  Who  Participated  in  the  National  Study  of  Coal  Workers'  Pneumoconiosis  (NSCWP) 


a.  Simple  Coal  Workers ' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF]. 
Studies  foUou'ing  Cochrane  (1962)  and 
McLintock  et  al.  (1971)  have  confirmed 
that  the  risk  of  PMF  increases  with 
increasing  category  of  simple  CWP 
(Hurley  and  lacobsen,  1986:  Hurley,  et 
al.,  1987:  Hurley  and  Maclaren,  1988: 
Hodous  and  Attfield,  1990).  However, 
the  risk  of  PMF  was  greater  than 
previously  predicted  among  miners 
with  simple  CWP  category  1  or  without 
simple  CWP  (i.e.,  category  0)  (Hurley,  et 
al..  1987).  The  risk  of  PMF  increased 
with  increasing  cumulative  exposure, 
regardless  of  the  initial  category  of 
simple  CWP  (Hurley,  et  ai,  1987), 
indicating  that  reducing  dust  exposures 
is  a  more  effective  means  of  reducing 
the  risk  of  PMF  than  reliance  on 
detection  of  simple  CWP. 

Attfield  and  Seixas  (1995)  have 
demonstrated  a  relationship  between 
cumulative  exposure  to  respirable  coal 
mine  dust  and  predicted  prevalence  of 
pneumoconiosis  [i.e..  simple  CWP, 
PMF).  Thev  studied  a  group  of 
approximately  3.200  men  who  worked 
in  underground  bituminous  coal  mines. 
The  U.S.  miners  and  ex-miners  had 
participated  in  Round  1  (1970-1972)  or 
Round  2  (1972-1975)  of  the  NSCWT  and 
were  examined  again  between  1985  and 
1988.  Chest  x-rays  were  read  to 
determine  the  number  of  cases  of  simple 
CWP  and  PMF  Dust  exposure  estimates 
weie  generated  from  measurements  of 
dust  concentrations  as  well  as  from 
work  history.  A  logistic  (or  logit) 
regression  model  was  used  to  estimate 
prevalence  of  simple  CWP  and  PMF.  In 
this  statistical  analysis,  proportions  are 
transformed  to  natural  logarithmic 
values.  I.e.,  y  =  In  [p/(l  ~  pj,  before  a 
linear  model  is  fit  to  the  data  (Armitage, 
1977).  The  logistic  model  assumes  that 
the  data  have  a  binomial  distribution 


[e.g.,  presence  or  absence  of  PMF)  for  a 
given  set  of  covariate  values  (e.g.,  age, 
coal  rank,  dust  exposure,  pack-years  of 
smoking).  Using  logistic  modeling, 
relationships  were  developed  between 
cumulative  dust  exposure  and 
prevalence  of  simple  CWP  (category  1+, 
categorv'  2+)  and  PMF.  These 
relationships  were  the  key  strengths  of 
the  Attfield  and  Seixas  study  and  serve 
as  the  basis  for  the  Quantitative  Risk 
Assessment  of  this  rule. 

The  recent  paper  of  Kuempel,  et  al. 
(1997)  has  provided  a  detailed 
discussion  and  quantitative  presentation 
of  excess  risks  associated  with 
respirable  coal  dust  exposures.  Their 
study  was  based  upon  results  from 
previous  studies  of  some  9,000 
underground  coal  miners  who 
participated  in  the  NSCWP  (Attfield  and 
Morring,  1992b;  Attfield  and  Seixas, 
1995).  Kuempel,  et  al.  estimated  excess 
(exposure-attributable)  prevalence  of 
simple  CWT  and  PMF  (i.e.,  number  of 
cases  of  disease  present  in  a  population 
at  a  specified  time,  divided  by  the 
number  of  persons  in  the  population  at 
that  specified  time).  Point  estimates  of 
excess  risk  of  PMF  ranged  from  1/1000 
to  167/1000  among  miners  exposed  at 
the  current  MSHA  standard  for 
respirable  coal  mine  dust.  These 
estimates  were  based  upon  dust 
exposure  that  occurred  over  a  miner's 
working  lifetime  (e.g.,  8  hours  per  day, 
5  days  a  week,  50  weeks  per  year,  over 
a  period  of  45  years).  Actual 
occupational  lifetime  exposure  may  be 
more,  due  to  extended  work  shifts  and 
work  weeks.  The  point  estimates  of  PMF 
presented  by  Kuempel,  et  al.  (1997) 
were  related  to  coal  rank,  where  higher 
estimates  [eg..  167/1000)  were  obtained 
for  high-rank  coal  (anthracite  coal)  and 
somewhat  lower  estimates  were 
obtained  for  medium/low  rank 
bituminous  coal  (e.g.,  21/1000).  Within 


each  coal  rank,  the  estimates  of  simple 
CWP  cases  were  at  least  twice  as  high 
as  those  for  PMF  (e.g.,  167/1000  PMF  vs. 
380/1000  simple  CWP>1). 

The  data  of  Attfield  and  Seixas  (1995) 
and  Kuempel,  et  al.  (1995;  1997)  were 
consistent  with  previous  data  of  Attfield 
and  Morring  (1992b)  who  reported 
relationships  between  estimated  dust 
exposure  and  predicted  prevalence  of 
simple  CWP  or  PMF.  They  also  noted 
that  exposure-response  relationships 
were  steeper  for  higher  ranks  of  coal 
such  as  anthracite,  and  concluded  that 
the  risks  for  anthracite  miners  appeared 
to  be  greater  than  for  miners  exposed  to 
lower  rank  coal  dust.  Attfield  and 
Morring  (1992b)  used  similar  methods 
as  described  above  (i.e.,  logistic 
modeling),  but  included  miners  from 
Round  1  of  the  NSCWP  (1969-1971); 
thus  representing  an  earlier  time  point 
in  the  NSCWP  when  the  respirable  coal 
mine  dust  concentrations  were  much 
higher  than  they  are  today. 

RecenUy,  Goodwin  and  Attfield 
(1998)  reported  that  there  were  concerns 
regarding  methodological 
inconsistencies  across  siuveys  given 
during  the  foiu-  rounds  of  the  NSCWP. 
In  particular,  they  noted  the 
discordance  in  classification  of  simple 
CWP  and  PMF  among  readers  of  chest 
films.  Despite  potential  discordance, 
Goodwin  and  Attfield  (1998)  have 
confirmed  previous  findings  of  a  decline 
in  simple  CWP  prevalence  from  1969  to 
1988.  Yet,  these  analyses  also 
demonstrated  that  simple  CWP  has  not 
been  eliminated.  The  Round  4 
prevalence  rates  were  3.9  percent  for 
simple  CWP  category  1  and  higher,  and 
0.9  percent  for  category  2  and  higher. 
This  illustrates  the  need  for  continued 
efforts  to  reduce  dust  exposures. 

Given  the  current  system  for 
monitoring  exposures  and  identifying 
overexposures  in  the  U.S.,  miners  are  at 
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increased  risk  of  developing  simple 
CWP  and  PMF  from  a  working  lifetime 
exposure  to  respirable  coal  mine  dust 
(Kuempel,  et  al.  1997.  1995;  Attfield 
and  Seixas,  1995;  Goodwin  and  Attfield, 
1998;  Attfield  and  Morring,  1992b). 
Whenever  overexposures  {i.e.. 
excursions  above  the  applicable 
standard)  occiu-,  the  long-term  mean 
exposure  of  miners  may  be  increased, 
thereby  causing  an  upward  shift  on  the 
exposure-response  curve.  Such  a  shift 
then  places  these  overexposed  coal 
miners  at  increased  risk  of  developing 
and  dying  prematurely  from  simple 
CWP  and  PMF. 

The  Attfield  and  Seixas 
epidemiological  study  (1995)  is  the  most 
appropriate  to  use  in  estimating  the 
benefit  of  reduction  of  overexposures. 
The  authors  applied  scientific  rigor  to 
the  collection,  categorization,  and 
analyses  of  the  radiographic  evidence 
for  the  group  of  3,194  underground 
bituminous  coal  miners  who 
participated  in  Round  4,  1985-1988,  of 
the  National  Study  of  Coal  Workers' 
Pneumoconiosis  (NSCWP);  this  study 
population  excludes  86  miners  for 
whom  there  was  missing  exposure  data 
or  unreadable  x-rays.  Radiologic 
evidence  was  carefully  collected  and 
analyzed  by  multiple  independent, 
NIOSH  certified  B  readers  to  identify 
stages  of  simple  CWP  and  PMF.  In  the 
targeted  population  of  5,557  miners,  the 
participating  miners  (3,280)  were 
similar  to  the  non-participants  (2,277) 
with  regard  to  age  at  the  first  medical 
examination  and  prevalence  of  simple 
CWP  category  1  or  greater.  The  non- 
participants  had  worked  slightly  longer, 
yet  had  lower  prevalence  of  simple  CWP 
category  2  or  greater,  than  the 
participants.  This  study  describes  the 
differences  among  current  miners  and 
ex-miners  (health-related  or  job-related) 
in  the  relationships  between  the 
estimated  cumulative  exposure  to 
respirable  coal  mine  dust  and 
prevalence  of  simple  CWP  category  1  or 
greater.  Such  data  and  relationships 
were  not  available  in  other  U.S.  studies 
and  non-U. S.  studies. 

A  potential  limitation  in  the  U.S. 
studies  is  the  possible  bias  in  the 
exposure  data,  which  has  been  the 
subject  of  several  studies  (Boden  and 
Gold,  1984;  Seixas  et  al..  1991;  Attfield 
and  Hearl,  1996).  An  advantage  of  the 
Attfield  and  Seixas  1995  study  (and  the 
earlier  studies  based  on  the  same  data 
set)  is  that  the  larger  mines  included  in 
these  epidemiological  studies  were 
shown  to  have  exposure  data  with 
relatively  small  bias  (Attfield  and  Hearl, 
1996).  Another  limitation  in  exposure 
data  used  in  the  U.S.  studies  is  that  the 
airborne  dust  concentrations  used  to 


estimate  individual  miners'  cumulative 
exposures  to  respirable  coal  mine  dust 
were  based  on  average  concentrations 
within  job  category  (these  average 
values  were  combined  with  data  of  each 
individual  miner's  duration  employed 
in  a  given  job).  The  earlier  U.S. 
exposure-response  studies  of  miners 
participating  in  the  first  medical  survey 
of  the  NSCWP  (Attfield  and  Morring. 
1992b;  Attfield  and  Hodous,  1992; 
Kuempel.  et  al.,  1995)  relied  primarily 
on  exposure  measurements  from  a  dust 
sampling  survey  dining  1968-1969  to 
estimate  miners'  exposures  before  1970 
(Attfield  and  Morring,  1992a).  An 
advantage  of  the  Attfield  and  Seixas 
1995  study  is  that,  in  addition  to  the 
pre-1970  exposure  estimates,  more 
detailed  exposiu-e  data  were  available  to 
estimate  miners'  exposures  from  1970  to 
1987,  during  which  the  mean  airborne 
concentrations  were  stratified  by  mine, 
job.  and  year  (Seixas.  ef  al..  1991). 

The  most  complete  exposiu-e  data 
available  are  those  for  coal  miners  in  the 
United  Kingdom  (Hurley,  et  al.  1987; 
Hurley  and  Maclaren,  1987;  Soutar  and 
Hurley,  1986;  Marine,  et  al,  1988; 
Maclaren,  et  al,  1989).  These  studies 
include  medical  examinations  and 
individual  estimates  of  exposure  for 
more  than  50,000  miners  for  up  to  30 
years.  The  U.S.  studies  are  consistent 
with  these  U.K.  studies  in 
demonstrating  the  risks  of  developing 
occupational  respiratory  diseases  from 
exposure  to  respirable  coal  mine  dust. 
These  risks  increase  with  increasing 
exposure  concentration  and  duration, 
and  with  exposure  to  dust  of  higher 
ranked  coal.  The  quantitative 
assessment  of  risk  and  associated 
benefits  were  based  on  the  Attfield  and 
Seixas  (1995)  study  because,  in  addition 
to  the  advantages  described  above,  it 
best  represents  the  recent  con"ditions 
experienced  by  miners  in  the  U.S.  This 
quantitative  assessment  follows  in 
Section  VI.  The  international  studies 
provide  an  important  basis  for 
comparison  with  the  U.S.  findings,  and 
several  of  the  recent  intemationcd 
studies  are  described  in  detail  here. 

Boiu^kard,  et  al  (1998)  conducted  a 
4-year  study  of  a  group  of  French  coal 
miners  who  were  employed  in 
underground  and  surface  mines.  The 
investigators  examined  the  prognostic 
role  of  cumulative  dust  exposure, 
smoking  patterns,  respiratory 
symptoms,  lung  CT  scans,  and  lung 
function  indices  for  chest  x-ray 
worsening  and  evolution  to  simple  CWP 
and  PMF.  Bourgkard,  ef  al  (1998), 
through  selection  of  a  younger  worker 
population  (i.e.,  35—48  years  old  at  start 
of  study),  attempted  to  focus  on  the 
early  stages  of  simple  CWP.  In  essence, 


they  hoped  to  identify  those  miners  who 
needed  to  be  relocated  to  less  dusty 
workplaces  or  who  needed  to  be 
clinically  monitored.  Bourgkard,  ef  al 
(1998)  concluded  that  there  was  an 
association  between  cumulative  dust 
exposure  and  what  was  termed  chest  x- 
ray  "worsening"  (i.e.,  increase  in  reader- 
designated  category  signifying 
progression  of  simple  CWP).  Their 
conclusion,  however,  was  based  on 
pooling  of  the  data  (i.e..  three  combined 
groups  of  miners)  who  had  different 
cumulative  exposures  (i.e..  20.  66  and 
85  mg-yr/m^). 

Love,  etal  (1997,  1992)  reported  on 
occupational  exposures  and  the  health 
of  British  opencast  (i.e.,  surface  or  strip) 
coal  miners.  They  studied  a  group  of 
approximately  1,200  miners  who  were 
employed  at  sites  in  England.  Scotland, 
and  Wales.  The  mean  age  of  the  men 
was  41:  many  had  worked  in  the  mining 
industry  since  the  1970s.  To  determine 
dust  exposure  levels,  full  shift  personal 
samples  were  collected.  Most  were 
respirable  dust  samples  which  were 
collected  using  Casella  cyclones 
according  to  the  procedures  described 
by  the  British  Health  and  Safety 
Executive  (HSE).  Thus  exposure 
determinations  would  be  comparable  to 
exposure  determinations  obtained  in 
U.S.  surface  coal  mines  since  both 
measure  respirable  dust  according  to  the 
BMRC  criteria. 

These  investigators  found  a  doubling 
in  the  relative  risk  of  developing 
profusion  of  simple  CWP  category  0/1 
for  every  10  years  of  work  in  the 
dustiest  jobs  in  surface  mines.  These 
respirable  coal  dust  exposures  were 
under  1  mg/m^.  Love,  ef  al  (1992, 
1997),  like  other  investigators, 
emphasized  the  need  for  monitoring  and 
controlling  exposures  to  respirable  coal 
mine  dust,  particularlv  in  high  risk 
operations  (e.g..  drillers,  drivers  of 
bulldozers). 

Meijers,  et  al  (1997)  studied  Dutch 
coal  miners  who  were  examined 
between  1952  and  1963,  and  who  were 
followed  until  the  end  of  1991.  They 
reported  an  increased  risk  of  mortality 
from  simple  CWP  and  PMF  among 
miners  who  had  generallv  worked 
underground  for  20  or  more  vears.  Their 
conclusions  were  based  upon  dramatic 
increases  in  standardized  mortality 
ratios  (SMRs)  There  were  several 
limitations  m  this  studv.  however. 

Morfeld,  ef  al  (1997)  published  a 
recent  paper  that  investigated  the  risk  of 
developing  simple  CWP  in  Carman 
miners  and  addressed  the  occupational 
exposure  limit  for  respirable  coal  dust 
in  Germany.  Their  study  included 
approximately  5,800  miners  who 
worked  underground  from  the  late 
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1970s  to  mid-1980s.  Morfeld,  et  al. 

nbser\'ed  increases  in  relative  risks 
(RRsI  (if  developing  early  x-ray  changes, 
categon,'  0/1.  that  were  exposure- 
dependent.  Relative  risks  (RRs) 
increased  with  higher  dust 
concentrations 

.Starzynski.  et  al.  (1996)  conducted  a 
mortality  study  on  a  group  of  11,224 
Polish  males  diagnosed  with  silicosis, 
simple  CWT,  or  PMF  between  1970  and 
1985  This  cohort  was  subdivided  by 
occupation  into  four  subcohorts:  coal 
miners  (63%):  employees  of 
underground  work  enterprises  (8%)  (i.e., 
drift  cutting  and  shaft  construction 
jobs);  metallurgical  industry'  and  iron, 
and  nonferrous  foundrv  workers  (16%); 
and  refractor\'  materials.  c:hina.  ceramics 
and  quarrv  workers  The  investigators 
found  that  coal  miners  had  a  slight, 
statistically  significant  excess  overall 
mortality  (i.e  .  all  causes)  as  indicated 
by  a  Standardized  Mortality  Ratio  (SMR) 
of  105  (with  a  95%  Confidence  Interval 
(CI.)  of  100-1 10).  Also,  excess  of  deaths 
from  diseases  of  the  respirator.'  system 
among  coal  miners  was  nearly  four 
times  that  of  the  referent  population 
(SMR  of  383  with  a  95%  C.I.  of  345- 
424).  The  study  of  .Starzynski,  et  al 
(1996)  agrees  witi.  others  that  there  is 
premature  mortality  among  coal  miners 
from  simple  CWP  and  PMF. 
I  nfortunatelv.  there  is  little  or  no 
information  presented  on  miner  work 
history,  exposure  assessment  (e.g., 
respirable  coal  mine  dust,  silica),  and 
mine  environment  (e.g.,  coal  rank(s), 
underground  vs.  surface  mining). 

Yi  and  Zhang  (1996)  conducted  a 
study  to  measure  the  progression  from 
simple  CWP  to  PMF  or  death  among  a 
cohort  of  2.738  miners  with  simple  CWP 
who  were  employed  at  the  Huai-Bei  coal 
mine  in  China.  Relative  risks  (i.e.,  RRs) 
were  calculated  for  progression  from 
simple  CWP  category  1  to  simple  CUT 
category  3  and  for  progression  from 
simple  CWP  category  3  to  death.  Their 
results  demonstrated  that  miners  with 
simple  CWP  category  1  are  at  risk  of 
developing  simple  CWT  category  2  and 
simple  CWP  category  3  [e.g..  RRs  of 
1.101  and  2.360.  respectively).  Thev 
also  found  that  miners  with  PMF  had  a 
decreased  life  expectancy  Other  risk 
factors  for  development  of  PMF 
included  long-term  work  underground, 
and  drilling.  This  study  was  limited  by 
a  lack  of  exposure  assessment, 
estimation  of  miner  smoking  histories, 
and  use  of  a  radiological  classification 
system  that  differs  from  that  of  the  ILU 

Hurlev  and  Maclaren  (19871  studied 
British  coal  miners  who  were  examined 
between  1953  and  1978.  over  5-year 
intervals.  They  have  shown  that 
exposure  to  respirable  coal  dust 


increases  the  risks  of  developing  simple 
CWP  and  of  progressing  to  PMF.  As 
seen  in  their  data  analysis,  these 
responses  were  dependent  upon  dust 
concentration  and  coal  rank.  That  is, 
greater  responses  were  seen  at  higher 
dust  concentrations  and  with  higher 
rank  coal  (i.e.,  increasing  per  cent 
carbon.  The  investigators  also  noted  that 
estimated  risks  were  unaffected  by 
changes  in  the  proportion  of  miners 
with  simple  CWP  who  transferred  jobs. 
The  authors  concluded  that  "limiting 
exposure  to  respirable  coal  dust  is  the 
only  reliable  way  of  limiting  the  risks  of 
radiological  changes  to  miners." 

b.  Other  Health  Effects.  As  noted  in 
Table  \'-l.  there  were  16  studies  in 
which  the  loss  of  lung  function  (LLF) 
was  examined  in  coal  miners.  Six  of 
these  studies  also  included  an 
evaluation  of  respiratory  symptoms  (RS) 
in  the  miners  There  were  five  studies 
describing  chionic  obstructive 
pulmonary  disease  (COPD)  in  miners. 

Henneberger  and  Attfield  (1997; 
1996).  Kuempel,  et  al.  (1997),  Seixas,  et 
al.  (1993).  Attfield  and  Hodous  (1992), 
and  Seixas.  et  al.  (1992)  evaluated  data 
from  pulmonary  function  tests  and 
standardized  questionnaires  to  miners 
in  the  NSCWTF.  A  common  finding  in 
their  studies  was  an  increase  in 
respiratory  symptoms  such  as  cough, 
shortness  of  breath  and  wheezing.  The 
symptoms  were  dependent  upon  the 
dust  concentration  to  which  the  miners 
had  been  exposed,  with  more 
pronounced  symptoms  occurring  after 
long-term  exposures  to  higher  exposiu^e 
levels.  These  studies  also  demonstrated 
that  a  loss  of  lung  function  occurred 
among  miners 

Attfield  and  Hodous  (1992)  studied 
U.S.  miners  who  had  spent  18  years 
underground  (on  averjige)  and  who 
participated  in  Round  1  (1969-1971)  of 
the  NSCWT  They  observed  that  greater 
reductions  in  pulmonary  function  were 
associated  with  exposure  to  higher 
ranks  of  coal  (i.e.,  anthracite  vs. 
bituminous  vs.  lignite).  Using  linear 
regression  models.  Kuempel  et  al., 
(1997)  predicted  the  excess  (exposure 
attributable)  prevalence  of  lung  function 
decrements  among  miners  with 
cumulative  exposures  to  respirable  coal 
mine  dust  of  2  mg/m  *  for  45  years  (i.e., 
90  mg-vT/m^).  The  excess  prevalence 
estimated  were  315  and  139  cases  per 
thousand  for  forced  expiratory  volume 
in  one  second  (FEVi)  of  <80%  and 
<65%  of  predicted  normal  values, 
respectively,  among  never-smoking 
miners  (a  sub-group  of  977  NSCWP 
participants  studied  in  Seixas  et  ah, 
1993).  Such  reductions  in  (FEVi  are 
clinically  significant;  (FEV,  <80%  (of 
predicted  normal  values)  is  a  measure 


that  is  used  to  determine  ventilatory 
defects  (American  Thoracic  Society, 
1991).  Three  recent  studies  found 
impaired  (FEVi  to  be  a  predictor  of 
increased  pre-mature  mortality  (Weiss, 
et  al..  1995:  Meijers,  et  al,  1997;  Hansen 
et  al,  1999). 

Seixas,  et  al.  (1993)  conducted  an 
analyses  of  977  underground  coal 
miners  who  began  working  in  or  after 
1970  and  were  participants  of  both 
NSCWP  Round  2  (1972-1975)  and 
Round  4  (1985-1988).  They  found  a 
rapid  loss  of  lung  function  in  miners 
and  further  declines  in  lung  function 
with  continuing  exposure  to  coal  mine 
dust.  Collectively  these  studies  have 
shown  that  the  prevalence  of  decreased 
lung  function  was  proportional  to 
cumulative  exposure.  That  is.  with 
exposure  to  higher  coal  dust  levels  over 
a  working  lifetime,  there  were  more 
miners  who  experienced  a  loss  of  lung 
function.  Also,  the  types  of  respiratory 
symptoms  ajid  patterns  of  pulmonary 
fiinction  decrements  observed  by  both 
Attfield  and  Hodous  (1992)  Seixas.  et  al. 
(1992:1993)  are  characteristic  of  COPD. 

The  U.S.  findings  on  respiratory 
symptoms  and  loss  of  lung  function  in 
miners  have  agreed  with  those  of 
previous  British  studies  by  Marine,  et 
al  (1988)  and  Soutar  and  Hurley  (1986). 
Marine,  et  al  (1988)  analyzed  data  from 
British  coal  miners  and  focused  their 
attention  on  respiratory  conditions  other 
than  simple  CWP  and  PMF.  In 
particular,  they  examined  the  Forced 
Expiratory  Volume  in  one  second  (FEVi) 
among  smoking  and  nonsmoking  miners 
and,  on  the  basis  of  reported  respiratory 
symptoms,  identified  those  miners  with 
bronchitis.  Using  these  data,  logistic 
regression  models  were  used  to  estimate 
the  prevalence  of  chronic  bronchitis  and 
loss  of  lung  function.  Marine,  et  al. 
concluded  that  both  exposure  to 
respirable  coal  mine  dust  and  smoking 
independently  cause  decrements  in  lung 
function;  their  contributions  to  COPD 
appeared  to  be  additive  in  coal  miners. 

Soutar  and  Hurley  (1986)  examined 
the  relationship  between  dust  exposure 
and  lung  function  in  British  coal  miners 
and  ex-miners.  The  men  who  were 
studied  were  employed  in  coal  mines  in 
the  1950s  and  were  followed  up  and 
examined  22  years  later.  These  miners 
and  ex-miners  were  categorized  as 
smokers,  ex-smokers,  or  nonsmokers. 
The  Forced  Expiratory  Volume  in  one 
second  (FEVi),  the  Forced  Vital 
Capacity  (FVC),  and  the  (FEV,/FVC) 
ratios  decreased  in  all  study  groups  and 
these  reductions  in  lung  function  were 
inversely  proportional  to  dust  exposure. 
Thus,  Soutar  and  Hurley  concluded  that 
exposure  to  respirable  coal  mine  dust 
can  cause  severe  respiratory 
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impairment,  even  without  the  presence 
of  simple  CWP  or  PMF.  They  speculated 
that  the  pathology  of  coal  dust-induced 
lung  disease  differs  from  that  induced 
by  smoking. 

Recent  studies  from  China  (Wang,  et 
al.,  1997)  and  the  European  community 
(Bourgkard.  et  al.  1998;  Carta,  et  al., 
1996;  Lewis.  S..  et  al,  1996)  have  also 
supported  the  British  and  U.S.  frndings 
which  demonstrated  the  correlation 
between  occupational  exposure  to  coal 
dust  and  respiratory  symptoms  and  loss 
of  lung  function  in  miners. 

Wang,  et  al.  (1997)  examined  lung 
function  in  underground  coal  miners 
and  other  workers  from  several  other 
factories  in  Chongqing.  China.  For  their 
study,  information  was  obtained  on 
exposure  duration,  results  of 
radiographic  tests,  and  smoking  history. 
Pulmonary  function  tests  were 
performed,  providing  the  Forced 
Expiratory  Volume  in  one  second 
(FEVi),  the  Forced  Vital  Capacity  (FVC). 
and  (FEV|/FVC)  data.  Additionally,  the 
diffusing  capacity  for  carbon  monoxide 
(DLco)  was  measured.  This  is  an 
indicator  of  diffusion  impairment  at  the 
"blood-gas  barrier"  which  may  occur, 
for  example,  when  this  barrier  becomes 
thickened  (West.  1990;  1992).  Wang.  e( 
al.  (1997)  found  that  there  was 
impairment  of  pulmonary  function 
among  the  coal  miners  and  they  had 
evidence  of  obstructive  disease.  Like 
other  studies,  such  effects  were 
observed  among  coal  miners  even  in  the 
absence  of  simple  CWP.  Pulmonary 
function  was  further  decreased  when 
simple  CWP  was  present.  This  study  did 
not  provide  exposure  measurements  and 
there  was  no  consideration  of  exposure- 
response  relationships.  Also,  silica 
exposures  and  their  potential  effects 
were  not  examined  in  the  underground 
coal  miners. 

As  noted  above,  Bourgkard,  et  al. 
(1998)  was  interested  in  the  earlier 
stages  of  simple  CWP  (i.e.,  Categories  0/ 
1  and  1/0)  and  the  prognostic  role  of 
cumulative  dust  exposure,  smoking 
patterns,  respiratory  symptoms,  lung  CT 
scans,  and  lung  function  indices  for 
chest  x-ray  worsening  and  evolution  to 
simple  CWP  category  1/1  or  higher. 
Over  a  4-year  period,  they  studied 
French  coal  miners  who  were  employed 
in  underground  and  sin-face  mines. 
Bourgkard,  et  al.  (1998)  found  that,  at 
the  first  medical  examination,  the  ratio 
of  the  Forced  Expiratory  Volume  in  one 
second  (FEV,)  to  the  Forced  Vital 
Capacity  (FVC)  {i.e..  (FEV, /FVC)  and 
other  airflows  determined  from  a  forced 
expiration  (West.  1990;  1992)  were 
lower  among  miners  who  later 
developed  simple  CWP  category  1/1  or 
higher.  These  miners  also  experienced 


more  wheezing  at  the  first  medical 
examination.  Thus,  the  results  of  their 
study  suggested  that  lung  function 
changes  may  serve  as  an  early  indicator 
of  miners  who  are  at  increased  risk  of 
developing  simple  CWP  and  PMF  and 
who  should  be  monitored  more  closely. 

Carta,  et  al.  (1996)  have  examined  the 
role  of  dust  exposure  on  the  prevalence 
of  respiratory  symptoms  and  loss  of 
lung  function  in  a  group  of  young  Italian 
coal  miners  (i.e.,  mean  age  at  hire  28.9 
years,  mean  age  at  first  siu^ey  31.2 
years).  These  miners  worked 
underground  and  were  exposed  to 
lignite  (i.e.,  low  rank  coal)  which  had  a 
5-7%  sulfur  content.  They  were 
followed  for  a  period  of  11  years,  from 
1983  and  1993.  Carta,  et  a/.'(1996)  found 
few  abnormalities  on  miner  chest  x-rays 
taken  throughout  the  11-year  study. 
However,  there  was  an  increased 
prevalence  of  respiratory  symptoms  and 
loss  of  lung  function.  This  was 
particularly  noteworthy  since  dust 
exposures  were  often  hielow  1.0  mg/m^; 
the  cumulative  dust  exposure  for  the 
whole  cohort  was  6.7  mg-yr/m^  after  the 
first  survey.  Thus,  Carta,  et  al.  (1996) 
demonstrated  that  miners  experience 
respiratory  effects  of  exposure  to  dust 
generated  from  a  lower  rank  coal  and  at 
lower  concentrations.  They  have 
recommended  yearly  measurements  of 
lung  function  for  miners. 

Lewis,  et  al.  (1996)  studied  a  group  of 
British  miners,  many  of  whom  entered 
the  coal  industry  in  the  1970s.  Based 
upon  chest  x-rays,  the  miners  had  no 
evidence  of  simple  CWP  or  PMF.  The 
objective  of  this  study  was  to  determine 
whether  coal  mining  (i.e.,  exposiu-e  to 
respirable  coal  mine  dust)  is  an 
independent  risk  factor  for  impairment 
of  lung  function.  Lewis,  etal.  (1996) 
found  that  there  was  a  loss  of  limg 
function  in  miners  (smokers  and 
nonsmokers),  particularly  among  miners 
who  were  under  approximately  55  years 
of  age.  For  miners  who  smoked,  there 
was  a  greater  loss  of  lung  function  than 
in  nonsmoking  miners  with  the  same 
level  of  exposure  to  respirable  coal  mine 
dust.  Above  age  55,  the  loss  of  lung 
function  was  similar  for  miners  and 
their  controls,  although  all  smokers 
continued  to  exhibit  a  greater  loss  of 
lung  function  than  nonsmokers.  Lewis, 
et  al.  (1996)  concluded  that  the  deficits 
in  lung  function  may  occur  in  the 
absence  of  simple  CWP  and  PMF,  and 
independent  from  the  effects  of 
smoking. 

There  have  been  two  recent  mortality 
studies  that  have  demonstrated  a 
relationship  between  exposiue  to 
respirable  coal  mine  dust  and 
development  of  COPD.  This  association 
was  reported  by  Kuempel,  et  al.  (1995) 


in  the  U.S.,  and  by  Meijers,  et  al.  (1997) 
in  the  Netherlands.  These  two  groups  of 
investigators  have  reported  that 
occupationally-induced  COPD  (e.g., 
chronic  bronchitis,  emphysema)  can 
occur  in  miners,  with  or  without  the 
presence  of  simple  CWP  or  PMF.  They 
also  found  that  the  risk  of  premature 
mortality  from  COPD  was  elevated 
among  miners  and  could  be  separated 
from  the  effects  of  smoking  and  age. 

Kuempel.  et  al.  (1995)  found  an 
increase  in  relative  risk  (RR)  of 
premature  mortality  from  COPD  among 
U.S.  coal  miners  who  participated  in  the 
NSCWP  from  1969  through  1971.  In 
their  data  analysis,  the  exposure- 
response  relationship  was  evaluated 
using  the  Cox  proportional  hazards 
model.  This  model  assumes  that  the 
hcizard  ratio  between  nonexposed  and 
exposed  groups  does  not  significantly 
change  with  time.  When  fitting  a  curve 
to  the  data  (e.g.,  log-linear),  cumulative 
exposure  was  expressed  as  a  categorical 
or  continuous  variable.  Due  to  model 
limitations  (e.g.,  less  statistical  power, 
influence  of  category  scheme,  use  of 
lowest  exposiu-e  group  for  comparisons 
vs.  use  of  non-exposed  group), 
Kuempel,  et  al.  (1995)  believed  that  the 
exposure  data  should  be  expressed  as  a 
continuous  variable,  ff,  for  example,  the 
cumulative  exposure  was  90  mg-jnr/m^  (i.e. 
2  mg/m^  for  45  years),  then  the  relative 
risk  of  mortality  from  chronic  bronchitis 
or  emphysema  was  7.67.  Kuempel,  et  al. 
(1995)  also  showed  that  relative  risk 
decreased  with  lower  cumulative 
exposures  (i.e..  below  90  mg-yr/m^)  and 
increased  with  higher  cimiulative 
exposures  (i.e.,  above  90  mg-yr/m^). 
Thus,  these  investigators  demonstrated 
a  statistically  significant  exposure- 
response  relationship  for  COPD. 

Meijers,  et  al.  (1997)  have  shown, 
among  Dutch  miners,  reductions  in  lung 
volumes  and  capacities  are  good 
predictors  of  the  increased  risk  of 
premature  mortality  from  COPD.  For 
example,  a  diminished  forced  expiratory 
volume  in  one  second  (FEV,)  or  a 
diminished  ratio  of  the  FEV|  to  the 
forced  vital  capacity  i"  (FA'C)  (i.e.,  FEV,/ 
FVC)  upon  medical  examination  was 
associated  with  a  significantly  increased 
standardized  mortality  ratio  (SMR)  for 
COPD  (322  and  212.  respectively).  In 
other  words,  miners  with  diminished 
lung  capacity  based  on  FEVi  were  two 
to  three  times  more  likely  to  die 
prematxirely  due  to  COPD  than  miners 
who  had  normal  lung  function.  In 
contrast,  SMRs  for  COPD  were  not 


'"Forced  vital  capacity  (FVC)  is  the  total  volume 
of  gas  that  can  be  exhaled  with  a  forced  expiration 
after  a  full  inspiration;  The  vital  capacity  measured 
with  a  FVC  may  be  less  than  that  measured  with 
a  slower  exhalation  (West.  1992). 
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significantly  increased  in  miners  with 

normal  lung  volumes  and  capacities. 
These  data  support  prior  conclusions  of 
Seixas.  et  al.  (1992,  1993)  and  \ttfield 
and  Hodous  (1992)  based  on  morbidity 
studies. 

VI.  Quantitative  Risk  Assessment 

As  mentioned  previously,  in  addition 
to  this  proposed  notice  of  rulemaking, 
todays  Federal  Register  contains 
another  NPRM.  Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust.  RIN  1219-AB18.  In  combination, 
these  rules  present  MSHA's 
strengthened  plan  to  meet  the  Mine 
Act's  requirement  that  a  miner's 
exposure  to  respirable  coal  mine  dust  be 
at  or  below  the  applicable  standard  on 
each  and  every  shift.  MSHAs  improved 
program  to  eliminate  overexposures  on 
each  and  every-  shift  includes  the 
simultaneous  implementation  of  an 
improved  tool  to  identifv'  overexposures 
(i.e.,  inspectors  use  of  single,  full-shift 
samples  for  noncompliance 
determinations)  and  this  proposed 
regulation,  requiring  operators  to  verify 
ventilation  plans  in  underground  coal 
mines. 

Having  reviewed  the  reported  health 
effects  associated  with  exposure  to  coal 
mine  dust,  we  have  evaluated  the 
evidence  to  determine  whether  the 
current  regulatory  strategy  can  be 
improved.  The  criteria  for  this 
evaluation  is  established  by  the  Mine 
Act  under  section  101(a)(6)(A)  [30 
U.S.C.  811(a)(6)(A)]  which  provides 
that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 
available  evidence  that  no  miner  will  suffer 
material  impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 

Based  on  Court  interpretations  of 
similar  language  under  the 
Occupational  Safety  and  Health  Act, 
there  are  three  questions  that  must  be 
addressed:  (1)  Whether  health  effects 
associated  with  the  current  pattern  of 
overexposures  on  individual  shifts 
constitute  a  material  impairment  to 
miner  health  or  functional  capacity;  (2) 
whether  the  current  pattern  of 
overexposures  on  individual  shifts 
places  miners  at  a  significant  risk  of 
incurring  any  of  these  material 
impairments:  and  (3)  whether  the 
proposed  rules  would  substantially 
reduce  those  risks. 

The  criteria  for  evaluating  the  health 
effects  evidence  do  not  require  scientific 
certainty.  The  need  to  evaluate  risk  does 


not  mean  that  an  agency  is  placed  into 
a  "mathematical  straight  jacket."  See 
Industrial  Union  Department,  AFL-CIO 
V,  American  Petroleum  Institute,  448 
U.S.  607,  100  S.Ct  2844  (1980), 
otherwise  known  as  the  "Benzene" 
decision.  When  regulating  on  the  edge 
of  scientific  knowledge,  certainty  may 
not  be  possible  and, 

so  long  as  they  are  supported  by  a  body  of 
reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  *   •   •  risking  error  on 
the  side  of  overprotection  rather  than 
underprotection  (Id  at  656). 

The  statutory  criteria  for  evaluating  the 
health  evidence  do  not  require  MSHA 
and  NIOSH  to  wait  for  absolute 
certainty  and  precision.  MSHA  and 
NIOSH  are  required  to  use  the  "best 
available  evidence"  (section 
101(a)(6)(A)  of  the  Mine  Act  (30  U.S.C. 
811(a)(6)(A)). 

As  explained  earlier,  MSHA's 
objective  m  strengthening  the 
requirements  for  verifying  the 
effectiveness  of  dust  control  plans,  and 
in  enforcing  effective  plans  through  the 
new  enforcement  policy  proposed  in 
this  notice,  is  to  ensure  that  no  miner  is 
exposed  to  an  excessive  concentration 
(i.e..  a  concentration  in  excess  of  the 
applicable  standard)  of  respirable  dust 
on  any  individual  shift  Annual 
inspector  samples  have  demonstrated 
overexposures  on  individual  shifts  in 
many  mines.  Data  compiled  from  the  far 
more  frequent,  bimonthly,  operator 
sampling  program  show  that  in  many 
mines,  the  applicable  dust  standard  is 
exceeded  on  a  substantial  percentage  of 
the  production  shifts.  This  pattern  has 
persisted  for  many  years,  and,  since 
individual  shift  excursions  above  the 
applicable  standard  are  permitted  under 
the  existing  program,  the  same  pattern 
can  be  expected  to  continue  over  the 
working  lifetime  of  affected  miners — 
unless  an  effort  is  made  to  eliminate 
excess  exposures  on  individual  shifts.  In 
this  quantitative  risk  assessment  (QRA). 
MSHA  will  demonstrate  that  reducing 
coal  mine  dust  concentrations,  over  a 
45-ye£ir  occupational  lifetime,  to  no 
more  than  the  applicable  standard  on 
just  that  percentage  of  shifts  showing  an 
excess,  thereby  lowering  the  cumulative 
exposure  to  respirable  coal  mine  dust 
than  would  otherwise  occur,  would 
significantly  reduce  the  risk  of  both 
simple  CWP  and  PMF  among  miners. 
We  have  estimated  the  health  benefits  of 
the  two  rules  arising  from  the 
elimination  of  overexposures  on  all 
shifts  at  only  those  MMUs  exhibiting  a 


pattern  of  recurrent  overexposures  on 
individual  shifts." 

Based  on  1999  operator  data,  there 
were  704  MMUs  (out  of  1,251  total)  at 
which  dust  concentrations  for  the 
designated  occupation  (DO)  exceeded 
the  applicable  standard  on  at  least  two 
of  the  sampling  shifts  (MSHA, 
Datafile:Operator.ZIP).i2-  ^  MSHA 
considers  these  704  MMUs,  representing 
more  than  one-half  of  all  underground 
coal  miners  working  in  production 
areas,  to  have  exhibited  a  pattern  of 
recurrent  overexposures.  Valid  operator 
DO  samples  were  collected  on  a  total  of 
18,569  shifts  at  these  704  MMUs,  and 
the  applicable  standard  was  exceeded 
on  3,977  of  these  shifts,  or  21.4  percent. 
For  this  21.4  percent,  the  mean  excess 
above  the  standard,  as  measured  for  the 
DO  only,  was  1.04  mg/m^. 

These  results  are  based  on  a  large 
number  of  shifts  (an  average  of 
approximately  26  at  each  of  the  704 
MMUs).  Therefore,  assuming 
representative  operating  conditions  on 
these  shifts,  the  results  can  be 
extrapolated  to  all  production  shifts, 
including  those  that  were  not  sampled, 
at  these  same  704  MMUs.  With  99- 
percent  confidence,  the  overall 
percentage  of  production  shifts  on 
which  the  DO  sample  exceeded  the 
standard  was  between  20.6  percent  and 
22.2  percent  for  1999.  At  the  same 
confidence  level,  again  assuming 
representative  operating  conditions,  the 
overall  mean  excess  on  noncompliant 
shifts  at  these  MMUs  was  between  0,96 
mg/m^  and  1.12  mg/m^.  If  operators 
tend  to  reduce  production  and/or 
increase  dust  controls  on  sampled  shifts 
(as  some  commenters  to  the  previous 
single,  full-shift  sample  rulemaking  and 
the  Dust  Advisory  Committee  have 
alleged)  then  the  true  values  could  be 


' '  By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  MSHA  means  that,  at  a  95-percent 
confidence  level,  the  applicable  standard  is 
exceeded  on  at  least  Isix]  shifts  per  year  Using  a 
different  definition  of  "recurrent  pattern  of 
overexposures"  in  these  analyses  would  change  the 
estimate  of  the  reduction  in  risk  and  associated 
benefits.  For  example,  if  the  definition  were  that 
four  or  more  DO  bimonthly  exposure  measurements 
exceeded  the  applicable  standard,  we  could  state, 
with  95%  confidence,  that  the  standard  was 
exceeded  on  at  least  20  shifts  in  a  year  of  384  shifts. 
This  would  reduce  the  population  for  whom  we  are 
estimating  lienefits.  and  decrease  the  estimated 
number  of  prevented  cases  by  19%. 

12  "  MSHA  estimates  an  MMU  average  of  384 
production  shifts  per  year.  Since  mine  operators  are 
required  to  submit  five  valid  designated  operator 
(DO)  samples  to  MSHA  every  two  months,  there 
would  typically  be  30  valid  DO  samples — 
representing  30  of  the  384  production  shifts — for 
each  MMU  that  was  in  operation  for  the  full  year. 
If  dust  concentrations  on  two  or  more  of  the 
sampled  shifts  exceeded  the  standard,  then  it 
follows,  at  a  95-percent  confidence  level,  that  the 
standard  was  exceeded  on  at  least  [six]  shifts  over 
the  full  year. 
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higher  than  the  upper  endpoints  of 
these  99-percent  confidence  intervals. 
In  1998,  MSHA  attemprted  to  enforce 
compliance  on  individual  shifts. 
Therefore,  to  compare  the  1999  pattern 
of  excess  exposures  on  individual  shifts 
to  that  of  previous  years  under  the 
current  enforcement  policy,  MSHA 
examined  the  regular  bimonthly  DO 
sample  data  submitted  to  MSHA  by 
mine  operators  in  the  eight  years  from 
1990  through  1997.  The  same  three 
parameters  were  considered  as 
discussed  above  for  1997:  (1)  The 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures,  as 
indicated  by  at  least  two  of  the  valid 
measurements  above  the  applicable 
standard  in  a  given  year;  (2)  for  those 


and  only  those  MMUs  exhibiting 
recurrent  overexposures,  the  overall 
percentage  of  production  shifts  on 
which  the  DO  was  overexposed,  as 
estimated  by  the  percentage  of  valid 
measurements  above  the  applicable 
standard:  and  (3)  for  the  MMUs 
identified  as  exhibiting  recurrent 
overexposures,  the  mean  excess  above 
the  applicable  standard,  as  calculated 
for  just  those  valid  measurements  that 
exceeded  the  applicable  standard  in  a 
given  year. 

Although  MSHA  found  minor 
differences  between  individual  years, 
there  was  no  statistically  significant 
upward  or  downward  trend  in  any  of 
these  three  parameters  over  the  1990- 
1997  time  period  (see  Table  Vl-1).  In 


1999,  however,  there  was  a  significant 
decrease  in  the  average  excess  above  the 
applicable  standard  (Parameter  #3)  for 
MMUs  exhibiting  recurrent 
overexposures.  MSHA  attributes  this 
decrease  to  two  important  changes  in 
the  Agency's  inspection  program, 
beginning  near  the  end  of  1998.  These 
changes,  which  both  resulted  in 
increased  inspector  presence,  were:  (1) 
An  increase  in  the  frequency  of  MSHA 
dust  sampling  at  underground  coal 
mines;  and  (2)  initiation  of  monthly  spot 
inspections  at  mines  that  were 
experiencing  difficulty  in  maintaining 
consistent  compliance  with  the 
applicable  dust  standard. 


Table  VI-1.— 1990-1997,  Distribution  of  Parameters  of  Annual  Overexposure  to  Respirable  Coal  Mine 

Dust 


1990-1997 

Parameter  #1 
(percent) 

Parameter  #2 
(percent) 

Parameter  #3 
(mg/m3) 

Number  of  Years  

8 
52.6 
50.9 
(162) 

8 
20.5 
20.6 
(0.32) 

8 

Median  

1  23 

Mean  (Standard  Error) 

1  25 

(0.020) 

Parameter  #1 :  Percentage  of  MMUs  exhibiting  a  pattem  of  recurrent  overexposures. 

Parameter  #2:  For  those  MMUs  exhibiting  a  pattem  of  recurrent  overexposures,  the  percentage  of  production  shifts  on  which  the  DO  was 
overexposed 

Parameter  #3:  For  those  MMUs  exhibiting  a  pattem  of  recurrent  overexposures,  the  mean  excess  above  the  applicable  standard  among  valid 
DO  measurements  that  exceeded  the  applicable  standard. 


MSHA  invites  public  comment  on 
whether  these  three  parameters,  based 
on  operators'  1999  samples,  under- 
represent  or  over-represent  the 
frequency  and/or  magnitude  of 
excessive  dust  concentrations  on  all 
individual  shifts — including  those  that 
are  not  sampled.  These  data  suggest 
that,  unless  changes  are  made  to  enforce 
the  dust  standard  on  every  shift,  the 
same  average  pattern  of  overexposures 
observed  in  1999  will  persist  into  the 
future.  Therefore,  we  conclude  that 
without  the  proposed  changes: 

•  Approximately  56  percent  of  all 
MMUs  would  continue  to  have  a  pattem 
of  recurrent  overexposures  on 
individual  shifts; 

•  At  those  MMUs  with  recurrent 
overexposures,  full  shift  average 
respirable  dust  concentrations  for  the 
DO  would  continue  to  exceed  the 
applicable  standards  on  about  21 
percent  of  all  production  shifts; 

•  Among  those  shifts  on  which  DO 
exposure  exceeds  the  applicable 
standards,  the  mean  excess  for  the  DO 
would  continue  to  be  approximately 'i  .0 
mg/m'. 

If  all  overexposures  on  individual 
shifts  are  eliminated,  the  reduction  in 
total  respirable  coal  mine  dust  inhaled 
by  a  miner  over  a  working  lifetime  will 


depend  on  the  following  factors:  the 
average  volume  of  air  inhaled  on  each 
shift  that  would  otherwise  have 
exceeded  the  applicable  standard,  the 
degree  of  reduction  in  respirable  dust 
concentration  in  the  air  iiihaled  on  such 
shifts,  and  the  number  of  such  shifts  per 
working  lifetime.  If  a  miner  inhales  ten 
cubic  meters  of  air  on  a  shift  (U.S.  EPA, 
1980),  reducing  the  respirable  dust 
concentration  in  that  air  by  1.0  mg/m* 
would  result  in  10  mg  less  dust  inhaled 
on  that  shift  alone.  Assuming  the  miner 
works  240  shifts  per  year,  then  reducing 
inhaled  respirable  dust  by  an  average  of 
10  mg  on  21  percent  of  the  shifts  would 
reduce  the  total  dust  inhaled  by  504  mg 
per  year,  or  nearly  22,700  mg  over  a  45- 
year  working  lifetime: 
1.0  mg  per  m^  of  inhaled  air 
X  10  m^  inhaled  air  per  shift 
X  50.4  affected  shifts  (i.e.,  21%  of  240) 

per  work  year 
X  45  work  years  per  working  lifetime 
=  22,680  mg  less  dust  inhaled  per 
working  lifetime. 

The  Secretaries  invite  comments  on 
the  health  benefits  expected  from 
reducing  the  total  coal  mine  dust 
inhaled  over  a  working  lifetime  by  this 
amount. 

In  Section  V,  the  strengths  and 
weaknesses  of  various  epidemiological 


studies  were  presented,  supporting  the 
selection  of  Attfield  and  Seixas  (1995) 
as  the  study  that  provides  the  best 
available  estimate  of  material  health 
impairment  with  respect  to  CWP  and 
PMF.  Two  of  the  distinguishing 
qualities  of  this  study  are  the  dose- 
response  relationship  over  a  miners' 
lifetime  and  the  fact  that  these  data  best 
represent  the  recent  conditions 
experienced  by  miners  in  the  U.S.  Using 
this  relationship  it  is  possible  to 
evaluate  the  impact  on  risk  of  both 
simple  CWP  and  PMF  expected  from 
bringing  dust  concentrations  down  to  or 
below  the  applicable  standard  nn  every 
shift.  This  is  the  only  contemporary 
epidemiological  study  of  CVVP  and  PMF 
providing  such  a  relationship. 

Attfield  and  Seixas  used  two  or  three 
B  readers  to  identify  the  profusion  of 
opacities  usmg  the  ILO  classification 
scheme.  If  three  readings  were  available, 
the  median  value  was  used.  If  two 
readings  were  available,  the  higher  of 
the  two  ILO  categories  was  recorded. 
Eighty  radiographs  were  eliminated 
because  only  one  reading  was  available. 
The  most  inclusive  categor\'  of  CWP  1  * 
includes  simple  CWP,  categories  1.  2,  3, 
as  well  as  PMF.  Category  CWP  2  *  does 
not  include  simple  CWP,  category'  1,  but 
does  include  the  more  severe  simple 
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CWP  categories,  2  and  3,  as  well  as 
PMF.  The  third  category  used  in  their 
report  was  PMF,  denoting  any  category 
of  large  opacities. 

Attiiela  and  Seixas  (1995)  provided 
logistic  regression  models  for  the 
prevalence  for  CWP  1  '  ,  CWP  2  "  and 
PMF  as  a  function  of  cumulative  dust 
exposure,  expressed  as  the  product  of 
dust  concentration  measured  in  the 
mine  atmosphere  and  duration  of 
exposure  at  that  concentration.  These 
models  can  be  used  to  estimate  the 
impact  on  miners'  risk  of  both  simple 
CWP  and  PMF  of  reducing  lifetime 
accumulated  exposure  by  eliminating 
excessive  exposures  on  a  given 
percentage  of  individual  shifts. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexposures),  bringing  dust 
concentrations  down  to  no  more  .than 
the  applicable  standard  on  each  and 
every  production  shift  would  reduce  DO 
exposures  on  the  affected  shifts  by  an 
average  of  1.04  mg/m^.  Assuming  this 
average  reduction  applies  to  only  21 
percent  of  the  shifts,  the  effect  would  be 
to  reduce  cumulative  exposure,  for  each 
miner  exposed  at  or  above  the  DO  level, 
by  0.22  mg-yr/m^  over  the  course  of  a 
working  year  (i.e.,  21  percent  of  shifts  in 
one  year,  times  1.04  mg/m^  per  shift). 
Therefore,  over  a  45-year  working 
lifetime,  the  benefit  to  each  affected 
miner  would,  on  average,  amount  to  a 
reduction  in  accumulated  exposure  of 
approximately  10  mg-yr/m^  (i.e.,  45 
years  times  0.22  mg-yr/m''  per  year).  If, 
as  some  mmers  have  testified,  operator 
dust  samples  submitted  to  MSHA  tend 
to  under-represent  either  the  frequency 
or  magnitude  (or  both)  of  individual  full 
shift  excursions  above  the  applicable 
standard,  then  eliminating  such 
excursions  would  provide  a  lifetime 
reduction  of  even  more  than  10  mg-yr/ 
m  *  for  each  exposed  miner. 

The  Attfield  and  Seixas  models 
predict  the  prevalence  of  CWP  1  *  ,  CWP 
2  * ,  and  PMF  for  miners  who  have 
accumulated  a  given  amount  of 
exposure,  expressed  in  units  of  mg-yr/ 
m',  bv  the  time  they  attain  a  specified 
age.  Benefits  of  reducing  cumulative 
exposure  can  be  estimated  by 
calculating  the  difference  between 
predictions  with  and  without  the 
reduction.  For  example,  suppose  a 
miner  begins  work  at  age  20  and  retires 
at  age  65.  By  the  year  of  retirement,  that 
miner  is  expected  to  accumulate  nearly 
10  mg-yr/m'  less  exposure  if  individual 
shift  excursions  are  eliminated.  For  65- 
year-old  miners,  reducing  accumulated 
dust  exposure  by  a  total  of  10  mg-VT/m-' 
reduces  the  predicted  prevalence  of 
CWP  1  *  bv  at  least  1 1  per  thousand 
(See  Table  Vl-2). 


This  11  per  thousand,  however, 
applies  only  to  miners  of  age  65.  The 
Attfield  and  Seixas  models  provide 
different  predictions  for  each  year  of  age 
that  a  miner  attains.  The  predicted 
benefit  turns  out  to  be  smaller  for 
younger  miners  and  larger  for  older 
miners.  This  is  partly  because  younger 
miners  will  have  accumulated  less 
exposure  reduction  from  the  proposed 
changes,  and  partly  because  the  Attfield 
and  Seixas  models  depend  directly  on 
age  as  well  as  on  cumulative  exposure. 
The  health  effects  of  recurrent 
overexposures  can  occiu  long  after  the 
overexposures  occurred.  Even  after  a 
miner  retires  and  is  no  longer  exposed 
to  respirable  coal  mine  dust,  the  extra 
risk  attributable  to  an  extra  10  mg-year/ 
m^,  accumulated  earlier,  continues  to 
increase  with  age.  Consequently,  the 
benefit  to  be  gained  from  eliminating 
individual  shift  excursions  also 
continues  to  increase  after  a  miner  is  no 
longer  exposed.  For  example,  assuming 
no  additional  exposiu'e  after  age  65,  the 
predicted  reduction  in  average 
prevalence  of  CWPl  *  increases  from  12 
per  thousand  at  age  65  to  17  per 
thousand  at  age  70.  Presumably,  the 
increasingly  greater  predicted  reduced 
risk  of  disease  after  age  65  is  due  to  the 
latent  effects  of  the  reduction  in  earlier 
exposure. 

To  project  the  benefits  of  the  two 
rules  expected  from  eliminating 
overexposures  on  individual  shifts, 
MSHA  applied  the  Attfield  and  Seixas 
models  to  a  hypothetical  population  of 
miners  who,  on  average,  begin  working 
at  age  20  and  retire  at  age  65,  assuming 
different  lifetimes.  The  risks  for  three 
different  ages  have  been  presented  to 
show  a  range  of  risk  depending  on  the 
lifetime;  65,  73,  and  80  years.  During  the 
45  "working  years"  between  20  and  65, 
the  lifetime  benefit  accumulates  at  a  rate 
of  0.22  mg-yr/m^  of  reduced  exposure 
per  year,  reaching  a  maximum  of  about 
10  mg-yr/m^  at  age  65.  Between  ages  65 
and  80,  the  accumulated  reduction  in 
dust  exposure  remains  at  an  estimated 
average  of  10  mg-yr/m^,  but  the  benefit 
in  terms  of  both  simple  CWP  and  PMF 
risk  continues  to  increase,  as  explained 
previously. 

The  expected  lifetime  for  all 
American  males  conditional  on  their 
having  reached  20  years  of  age,  is  73 
vears  (calculated  from:  U.S.  Census 
March  1997,  Table  18;  U.S.  Census 
March  1997.  Table  119).'^  On  average, 
the  best  estimate  of  the  lifetime  benefit 
to  exposed  miners  is  expressed  by  the 


reduction  in  prevalence  of  disease  at  age 
73.  Carrying  out  the  calculation  at  a  73- 
year  average  lifetime,  MSHA  expects 
that,  at  the  MMUs  under  consideration, 
bringing  dust  concentrations  down  to  no 
more  them  the  applicable  standard  on 
each  shift  will; 

•  Reduce  the  combined  risk  of  simple 
CWP  and  PMF  by  at  least  18  cases  per 
1000  affected  DO  miners;  ^^ 

•  Reduce  the  combined  risk  of  simple 
CWP  (category  2  and  3)  and  PMF  by  at 
least  9.8  cases  per  1000  affected  DO 
miners; 

•  Reduce  the  risk  of  PMF  by  at  least 
5.1  cases  per  1000  affected  DO  miners. 

F*resented  in  the  first  row  of  Table  VI- 
2  are  the  average  reductions  in  risk  for 
simple  CWP  and  PMF  combined,  and 
PMF  alone,  over  an  occupational 
lifetime,  among  affected  DO  miners  who 
live  to  ages  65,  73,  and  80,  who  have 
worked  at  an  MMU  exhibiting  a  pattern 
of  recurrent  overexposures.  Across 
health  outcomes,  the  benefit  due  to  the 
predicted  reduction  in  cvunulative 
exposure  to  respirable  coal  mine  dust, 
through  limiting  miners'  exposure  to  no 
more  than  the  applicable  standard  on 
each  and  every  shift,  increases  with  age. 

When  the  dust  concentration 
measured  for  the  DO  exceeds  the 
applicable  standard,  measurements  for 
at  least  some  of  the  other  miners  may 
also  exceed  the  standard  on  the  same 
shift,  though  usually  by  a  lesser  amount. 
Furthermore,  although  the  DO 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  other 
miners  working  in  the  same  MMU  may 
be  exposed  to  even  higher 
concentrations  than  the  DO  on  some 
shifts.  Therefore,  in  addition  to  the 
affected  DO  miners,  there  is  a 
population  of  other  affected  miners  who 
are  also  expected  to  experience  a 
significant  reduction  in  risk  as  a  result 
of  eliminating  overexposures  on  their 
individual  shifts. 

To  estimate  how  many  miners  other 
than  the  DO  would  be  substantially 
affected,  MSHA  examined  the  resiilts 
from  all  valid  dust  samples  collected  by 
MSHA  inspectors  in  underground 
MMUs  during  1999  (MSHA,  Data  file: 
Inspctor.zip).  Within  each  MMU,  the 
inspector  typically  takes  one  full-shift 
sample  on  the  DO  and,  on  the  same 
shift,  four  or  more  additional  samples 
representing  other  occupations.  On  896 
shifts,  at  a  total  of  450  distinct  MMUs, 
the  DO  measurement  exceeded  the 
applicable  standard  and  there  were  at 
least  four  valid  measurements  for  other 


'*  Since  females  have  a  greater  life  expantancy 
than  males,  expected  benefits  would  increase  if  the 
production  of  female  miners  were  to  increase 
substantially  in  the  future. 


"  "affected  EKD  miners"  include  all  miners  who 
work  at  the  56-percent  of  MMUs  under, 
consideration  and  who  are  exposed  to  dust 
concentrations  similar  to  the  DO  over  a  45-year 
working  lifetime. 
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occupations  available  for  comparison. 
There  was  an  average  of  1.2  non-DO 
measurements  in  excess  of  the  standard 
on  shifts  for  which  the  DO  measurement 
exceeded  the  standard. '^  For  non-DO 
measurements  that  exceeded  the 
standard  on  the  same  shift  as  a  DO 
measurement,  the  mean  excess  above 
the  standard  was  approximately  0.8  mg/ 
m3.i7 

Combining  these  results  with  the  21- 
percent  rate  of  excessive  exposiues 
observed  for  the  DO  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1.2  other  miners,  in  addition 
to  the  one  classified  as  DO,  is 
overexposed  on  at  least  21  percent  of  all 
production  shifts.  Over  the  course  of  a 
working  year,  the  reduction  in  exposiu« 
expected  for  these  other  miners  is  0.17 
mg-)T/m3  (i.e.,  21  percent  of  one  year, 
times  0.8  mg/m'). 


To  assess  the  reduction  in  risk 
expected  from  eliminating  all  single- 
shift  exposures  for  faceworkers 
experiencing  lower  exposures  than  the 
DO,  MSHA  again  applied  the  Attfield 
and  Seixas  models  to  miners  who  begin 
working  at  age  20,  retire  at  age  65, 
assuming  various  Ufetimes:  65,  73,  and 
80  years.  This  time,  however,  the 
resulting  decrease  in  predicted 
prevalence  was  multiplied  by  1.2/ 
7=0.171,  to  reflect  the  fact  that  the 
assumed  rate  of  overexposure  applies, 
on  average,  to  about  17  percent  of  the 
faceworkers  not  classified  as  the  DO.'** 

In  the  second  row  of  Table  VI-2,  we 
see  that  over  an  occupational  lifetime, 
the  beneficial  average  reduction  in  risk 
for  simple  CWP  and  PMF  combined, 
and  for  PMF  alone,  increases  with  age. 
However,  the  magnitude  of  the  risk 
reduction  is  smaller  for  the  affected 
non-DOs  than  the  affected  DOs.  This  is 
expected  because  the  estimated 


probability  that  a  non-DO  wall  be 
overexposed  on  a  given  shift  is  only  17 
percent  of  the  corresponding  probability 
for  the  DO.  Based  on  this  calculation  for 
the  MMUs  under  consideration,  the 
predicted  reduction  in  risk  for 
faceworkers  other  than  the  DO  who  live 
an  expected  lifetime  of  73  vears  is  at 
least:  2.3  fewer  cases  of  PMF  or  simple 
CWP  per  thousand  affected  miners;  1.3 
fewer  cases  of  PMF  or  simple  CWP, 
categories  2  or  3,  per  thousand  affected 
miners:  and  0.7  fewer  cases  of  PMF  per 
thousand  affected  miners 

Various  data,  assumptions  and 
caveats  were  used  to  conduct  the 
quantitative  risk  assessment  and 
benefits  analyses  Therefore,  we  request 
any  information  which  would  enable  us 
to  conduct  more  accurate  analvses  of  the 
estimated  health  benefits  nf  the  single, 
full-shift  sample  rule  and  plan 
verification  rule,  both  individually  and 
in  combination. 


Table  Vl-2.— By  Age,  Average  Reduction  in  Risk  of  Occupational  Respiratory  Disease  per  i  ,000  Affected 
Underground  Coal  Miners  Expected  To  Result  From  Implementation  of  Single,  Full-Shift  Sample  and 
Plan  Verification 


Type  of  miner 


Affected  Designated  Occupation  Miners^  

Affected  Non-Designated  Occupation  Miners ■> 


Reduction  in  risk  of  occupational  respiratory  disease  per  1 ,000  affected  miners 


Simple  CWP,«  (categories 
1,2  or  3)  or  PMF" 


Age 


65 


11.0 
1.4 


73 


18.0 
2.3 


80 


25.0 
3.3 


Simple  CWP  (categories  2 
or  3)  or  PMF 


Age 


65 


3.7 
0.5 


73 


9.8 
1.3 


80 


21.0 
2.7 


PMF 


Age 


65 


1.8 
0.2 


73 


5.1 
0.7 


80 


12,0 
1.5 


»  Simple  CWP;  Simple  coal  workers'  pneumoconiosis. 

"PMF;  Progressive  massive  fibrosis, 

=  Affected  Designated  Occupation  (DO)  Miners:  Includes  all  miners  wtio  work  at  tfie  56-percent  of  ttie  Mechanized  Mining  Units  under  consid- 
eration and  who  are  exposed  to  dust  concentrations  similar  to  the  DO,  over  a  45-year  occupational  lifetime 
th"  DcT^^^  Non-Designated  Occupation  (Non-DO)  Miners:  Includes  all  underground  faceworkers  under  consideration  who  are  not  classified  as 


Ml.  Significance  of  Risk 

The  criteria  for  evaluating  the 
evidence  to  determine  whether  these 
proposed  standards  improve  the 
regulatory  strategy  for  controlling 
exposures  to  respirable  coal  mine  dust 
are  established  by  the  Mine  Act 
pursuant  to  section  101(a)(6)(A)  (30 
U.S.C.  811(a)(6)(A))which  provides  that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 
available  evidence  that  no  miner  will  suffer 
material  impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 


'»  With  95j)ercent  confidence,  on  shifts  for  which 
the  DO  measurement  exceeds  the  standard,  the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  1.11. 


Based  on  Court  interpretations  of 
sLmilar  language  under  the 
Occupational  Safety  and  Health  Act, 
there  are  three  questions  that  must  be 
addressed:  (1)  Whether  health  effects 
associated  with  the  current  pattern  of 
overexposures  on  individual  shifts 
constitute  a  material  impairment  to 
miner  health  or  functional  capacity;  (2) 
whether  the  current  pattern  of 
overexposures  on  individual  shifts 
places  miners  at  a  significant  risk  of 
incurring  any  of  these  material 
impairments;  and  (3)  whether  the 
proposed  rules  would  substantially 
reduce  those  risks. 

The  statutory  criteria  for  evaluating 
the  health  evidence  do  not  require 


"With  95-percent  confidence,  the  mean  excess  is 
at  least  0.72  mg/m^. 


MSHA  to  wait  for  absolute  certainty  and 
precision,  MSHA  is  required  to  use  the 
"best  available  evidence"  (section 
101(a)(6)(A)  of  the  Mine  Act  (30  US.C. 
811(a)(6)(A)).  The  need  to  evaluate  risk 
does  not  mean  that  an  agencv  is  placed 
into  a  "mathematical  straightjacket." 
See  Industrial  Union  Department,  AFL- 
CIO  V.  American  Petroleum  Institute, 
448  U.S.  607,  100  SCt  2844  fl980), 
otherwise  known  as  the  "Benzene" 
decision.  When  regulating  on  the  edge 
of  scientific  knowledge,  certainty  may 
not  be  possible  and, 

so  long  as  they  are  supported  by  a  body  of 
reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  .  .  .  risking  error  on  the 


'*  There  are  an  estimated  7  non-IK)  miners  for 
each  DO  miner,  and  an  average  of  1.2  of  these  7 
miners  are  overexposed. 
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side  of  overprotection  rather  than 
underprotection  (Id  at  656). 

We  have  taken  steps  in  our 
quantitative  risk  assessment  to  conduct 
a  balanced  analysis  using  available  data. 
Some  of  our  assumptions  were 
conservative,  others  were  not.'^ 

In  identifying  the  number  and 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  on 
individual  shifts  we  chose  to  include 
only  those  MMUs  with  two  or  more 
1999-operator  bimonthly  samples  in 
excess  of  the  applicable  standard,  rather 
than  the  population  of  MMUs  with  any 
overexposures. 2"  Also,  the  Quantitative 
Risk  Assessment  estimates  of  reduction 
in  risk  are  averages  across  MMUs 
exhibiting  a  pattern  of  recurrent 
overexposures.  For  those  miners  who 
work  at  mines  exhibiting  a  pattern  of 
recurrent  overexposures  which  differs 
from  the  one  applied  in  the  Quantitative 
Risk  Assessment,  their  reduction  in  risk 
would  be  more  than  or  less  than  the 
expected  average,  depending  on 
whether  or  not  their  overexposures  are 
at  a  higher  or  lower  than  average  rate 
and  intensity. 

Another  important  decision  impacting 
choice  in  this  risk  assessment  involves 
the  use  of  the  traditional  coal  miner 
work  schedule  of  48-weeks  per  year. 
Many  of  today's  miners  work  longer 
hours  per  day.  month,  and  year  than  the 
traditional  work  schedule.  These  longer 
work  hours  increase  miners'  cumulative 
exposure  to  respirable  coal  mine  dust 
beyond  the  parameters  of  exposure  used 
in  our  estimates  of  risk.  Even  so,  to  the 
extent  that  a  proportion  of  miners  may 
have  a  more  limited  work  schedule  (and 
occupational  exposure),  either  in 
number  of  years,  weeks  per  year,  or 
hours  per  week,  their  expected  benefit 
would  have  to  be  adjusted  downward, 
all  other  variables  being  constant. 

Also,  because  of  heavy,  physical 
work,  some  miners  may  work  at 
ventilatory  rates  in  excess  of  the  above- 
cited  10  cubic  meters  per  8-hoiir  shift; 
an  estimate  of  this  ventilatory  rate  is 
13.5  cubic  meters  per  8-hour  shift  (ICRP, 
1994)  The  sub-population  of  miners 
with  higher  breathing  rates  would 
inhale  more  respirable  coal  mine  dust 
than  would  otherwise  occur  given  the 
same  environmental  exposures,  thereby 


increasing  their  risks  for  the 
development  of  simple  CWP  and  PMF. 

In  the  QRA,  to  estimate  average 
reduction  in  exposure,  we  chose  the 
best  available  data  sets:  1999  operator 
bimonthly  samples  for  DOs  and  NDOs. 
respectively.  Currently,  both  operator 
bimonthly  and  inspector  samples  ^i  may 
be  taken  on  production  shifts  that  may 
not  reflect  typical  production  levels.  ^^ 
Although  other  factors  may  mediate  the 
amount  of  airborne  respirable  dust  such 
as,  ventilation  and  water  sprays,  on 
average,  higher  production  is  correlated 
with  increased  quantities  of  airborne 
respirable  coal  mine  dust  (Webster,  et 
al,  1990;  Haney,  etal,  1993;  O'Green, 
et  al.,  1994).  Some  previous  commenters 
and  the  Dust  Advisory  Committee  have 
alleged  that  operators  tend  to  reduce 
production  and/or  increase  dust 
controls  on  sampled  shifts.  To  the 
extent  that  our  values  imderestimate  the 
true  reduction  in  respirable  coal  mine 
dust  exposures,  we  have  underestimated 
the  benefits  of  these  rules. 

Based  on  MSHA's  and  NIOSH's 
experience  and  expertise,  and  previous 
comments,  we  believe  the  production 
levels  observed  on  sampling  shifts  are 
indeed  lower  than  typical  (See 
discussion  in  Benefits  section).  We  also 
believe  at  some  MMUs,  more 
engineering  controls  at  higher  levels  of 
efficacy  are  used  during  sampling  shifts 
than  on  the  majority  of  shifts  (See 
discussion  in  Benefits  section).  Thus,  it 
is  reasonable  to  conclude  that  the 
number  of  MMUs  exhibiting  a  pattern  of 
recurrent  overexposiu'es  is  greater  than 
the  704  captured  in  this  Quantitative 
Risk  Assessment.  Furthermore,  the 
severity  and  rate  of  overexposures  to 
respirable  coal  mine  dust  among  the  704 
MMUs  exhibiting  a  pattern  of  recurrent 
overexposures  are  probably  also  greater 
than  we  have  estimated.  We  have 
derived  our  best  estimate  of  the  reduced 
risk  using  the  best  available  data.  Yet 
due  to  limitations  in  the  data,  we 
believe  that  we  have  imderestimated  the 
magnitude  and  frequency  of  typical 
respirable  coal  mine  exposures.  To  the 
extent  that  our  values  underestimate  the 
true  reduction  in  respirable  coal  mine 


>*  Following  terminology  used  in  the  Benzene 
Decision,  a  "conservative"  assumption  is  one  that 
results  in  more  protection  for  miners  than  a  less 
conservative  assumption.  Therefore,  estimated 
benefits  are  greater  under  assumptions  that  are 
"conservative"  in  this  sense. 

20  By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  means  that,  at  a  95-percent 
confidence  level,  the  applicable  standard  is 
exceeded  on  at  least  six  shifts  per  year. 


2'  Valid  MSHA  inspector  samples  require 
production  to  be  at  least  60-percent  of  the  average 
production  for  the  last  30-days.  Valid  operator 
bimonthly  samples  must  be  taken  on  a  normal 
production  shift  {i.e..  a  production  shift  during 
which  the  amount  of  material  produced  in  an  MMU 
is  at  least  56  percent  of  the  average  production 
reported  for  the  last  set  of  five  valid  samples)  (30 
CFR  70.101). 

"  Therefore  assuming  representative  operating 
conditions  on  these  shifts,  in  our  QRA  the  results 
were  extrapolated  to  all  production  shifts,  including 
those  that  were  not  sampled,  at  those  same  704 
MMUs. 


dust  exposures,  we  have  underestimated 
the  benefits  of  these  rules. 

Other  aspects  of  oiu  risk  assessment 
methodology  reflect  more  conservative 
choices  including  the  selection  of  an 
occupational  lifetime  of  45-years. 
Various  factors  may  affect  the 
consistency  of  the  t>'pe  and  duration  of 
jobs  miners  hold  and  hence  their 
associated  cumulative  exposure  levels. 
For  example,  some  miners  who  lose 
their  jobs  upon  mine  closure  are 
employed  by  other  mines,  sometimes  in 
less-exposed  jobs.  Some  miners  may 
chose  to  move  from  job  to  job  over  their 
careers  at  underground  coal  mines, 
sometimes  preferring  positions  away 
from  the  mining  face.  Moreover,  if  the 
trend  of  increasing  mechanization 
continues,  there  will  be  fewer  miners, 
and  for  son^e  of  them,  their  occupational 
lifetimes  vdll  be  shorter. 

For  reasons  already  explained,  we 
believe  these  choices  are  appropriate  for 
this  risk  assessment.  We  cdso  recognize 
that  use  of  the  most  conservative 
approach  at  every  step  of  the  risk 
assessment  analysis  could  produce 
mathematical  risk  estimates  which, 
because  of  the  additive  effect  of 
multiple  conservative  assumptions,  may 
overstate  the  likely  risk.  We  believe  this 
QRA  for  simple  CWP  and  PMF  strikes 
a  reasonable  balance  based  on  available 
data.  To  the  extent  that  we  may  have 
imderestimated  the  magnitude  of 
overexposures  which  would  be 
prevented,  we  believe  the  actual 
benefits  to  be  greater  than  we  have 
estimated. 

It  should  be  noted  that  reductions  in 
the  prevalence  of  simple  CWP  and  PMF 
attributable  to  eliminating  individual 
shift  overexposures  are  not  expected  to 
materialize  immediately  after  the 
overexposiu'es  have  been  substantially 
reduced  or  eliminated.  Because  these 
diseases  typically  arise  after  many  years 
of  cumulative  exposure,  allowing  for  a 
period  of  latency,  the  beneficial  effects 
of  reducing  exposures  are  expected  to 
become  evident  only  after  a  sufficient 
time  has  passed  that  the  reduction  in 
cumulative  exposure  could  have  its 
effect.  The  total  realized  benefits  would 
not  be  fully  evident  until  after  the 
youngest  of  today's  underground  coal 
miners  retire 

Vm.  Feasibility  Issues 

Section  101(a)(6)(A)  of  the  Mine  Act 
(30  U.S.C.  811(a)(6)(A))  requires  the 
Secretary  of  Labor  to  set  standards 
which  most  adequately  assure,  on  the 
basis  of  the  best  available  evidence,  that 
no  miner  will  suffer  material 
impairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  such  hazards  dealt  with  by 
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such  standard  over  his  or  her  working 
lifetime.  Standards  promulgated  under 
this  section  must  be  based  upon 
research,  demonstrations,  experiments, 
and  such  other  information  as  may  be 
appropriate.  MSHA,  in  setting  health 
standards,  is  required  to  achieve  the 
highest  degree  of  health  and  safety 
protection  for  the  miner,  and  must 
consider  the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the 
standards,  and  experience  gained  under 
this  and  other  heailth  and  safety  laws. 

In  relation  to  promulgating  health 
standards,  the  legislative  history  of  the 
Mine  Act  states  that: 

•   *   *  This  section  further  provides  that 
"other  considerations"  in  the  setting  of 
heahh  standards  are  "the  latest  available 
scientific  data  in  this  field,  the  feasibility  of 
the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws."  While 
feasibility  of  the  standard  may  be  taken  into 
consideration  with  respect  to  engineering 
controls,  this  factor  should  have  a 
substantially  less  significant  role.  Thus,  the 
Secretary  may  appropriately  consider  the 
state  of  the  engineering  art  in  industry  at  the 
time  the  standard  is  promulgated. 
***** 

Similarly,  information  on  the  economic 
impact  of  a  health  standard  which  is 
provided  to  the  Secretary  of  Latrar  at  a 
hearing  or  during  the  public  comment 
period,  may  be  given  weight  by  the  Secretary. 
In  adopting  the  language  of  section 
102(a)(5)(A).  the  Committee  wishes  to 
emphasize  that  it  rejects  the  view  that  cost 
benefit  ratios  alone  may  be  the  basis  for 
depriving  miners  of  the  health  protection 
which  the  law  was  intended  to  insure. 

S.  Rep.  No.  95-181,  at  21-22  (1977), 
reprinted  in  1977  U.S.C.C.A.N.  3421-22. 

In  American  Textile  Manufacturers' 
Institute  v.  Donovan,  452  U.S.  490,  508- 
509  (1981),  the  Supreme  Court  defined 
the  word  "feasible"  as  "capable  of  being 
done,  executed,  or  effected."  The  Court 
further  stated,  however,  that  a  standard 
would  not  be  considered  economically 
feasible  if  an  entire  industry's 
competitive  structure  were  threatened. 
In  promulgating  standards,  hard  and 
precise  predictions  from  agencies 
regarding  feasibility  are  not  required. 

A.  Technological  Feasibility 

MSHA  believes  that  the  plan 
verification  rule  would  be 
technologically  feasible  for  the  mining 
industry.  An  agency  must  show  that 
modem  technology  has  at  least 
conceived  some  industricil  strategies  or 
devices  that  are  likely  to  be  capable  of 
meeting  the  standard,  and  which 
industry  is  generally  capable  of 
adopting.  American  Iron  and  Steel 
Institute  v.  OSHA.  (AISI-H)  939  F.2d 
975,  980  (DC.  Cir.  1991);  American  Iron 
and  Steel  Institute  v.  OSHA.  (AISI-I) 


577  F.2d  825  (3d  Cir.  1978)  at  832-835: 
and  Industrial  Union  Dep't.,  AFL-CIO  v. 
Hodgson,  499  F.2d  467,  478  (D.C.  Cir. 
1974). 

In  designing  the  plan  verification  rule, 
MSHA  has  taken  into  account  its 
experience  and  those  of  the  operators  to 
ensure  that  the  rule  provides  additional 
protection  from  occupational  exposure 
to  respirable  coal  mine  dust  using 
ciuxent  compliance  technology  (while 
encouraging  technological 
improvements).  For  this  reason,  MSHA 
believes  the  proposed  plan  verification 
rule  is  technologically  feasible.  MSHA 
requires  mine  operators  to  utilize  all 
feasible  engineering  or  environmental 
controls,  which  are  specified  in  the 
mine  ventilation  plan,  to  maintain 
concentrations  of  respirable  dust  in  the 
work  enviroiunent  of  MMUs  at  or  below 
the  applicable  dust  standard.  Mine 
operators  therefore  would  not  be 
required  to  implement  engineering  or 
environmental  controls  that  were  not 
technologically  feasible. 

Based  on  its  vast  experience  in  the 
sampling  of  respirable  dust  levels  in  the 
MMU  work  enviroiunent,  MSHA 
believes  that  technology  is  ciurently 
available  to  control  respirable  dust  to 
levels  at  or  below  the  applicable  level  at 
MMUs  employing  continuous  and 
conventional  methods  of  mining. 
However,  MSHA  recognizes  that,  unlike 
other  mining  systems,  longwall  MMUs 
may  have  acute  dust  problems  caused 
by  the  face-ventilation  airstream 
carrying  the  shearer-generated  face  dust 
over  the  miners  working  downwind 
along  the  face.  In  these  high-production 
longwall  MMUs,  improvements  in  dust 
control  technology  have  not  kept  pace 
with  increases  in  production 
technology.  For  this  reason,  the 
proposed  plan  verification  rule  would 
allow  longwall  operators  who  have 
trouble  in  meeting  MSHA's  respirable 
dust  standard  and  who  have  exhausted 
all  feasible  engineering  and 
environmental  controls  to  use 
administrative  controls  or  loose-fitting 
powered  air-punfying  respirators 
(PAPRs).  imtil  other  feasible  controls 
become  available. 

B.  Economic  Feasibility 

The  plan  verification  rule  would 
clearly  be  economically  feasible  for  the 
underground  coal  mining  industry  since 
the  underground  coal  mining  industry 
would  derive  net  compliance  cost 
savings  of  approximately  $2.04  million 
yearly  from  the  proposed  plan 
verification  rule.  (Although 
implementing  the  plan  verification  rule 
would  cost  about  $4.75  million  yearly, 
there  would  be  the  following  offsetting 
yearly  savings:  $2.19  miUion  from 


reduced  mine  operator  citations  based 
on  results  from  inspector  single,  full- 
shift  samples  and  associated  abatement 
sampling,  $1.61  million  from  reduced 
mine  operator  citations  on  results  from 
operators'  bi-monthlv  samples  and 
associated  abatement  sampling.  $2.73 
million  from  the  elimination  of  operator 
bi-monthlv  sampling,  and  $0.27  million 
from  reduced  payouts  bv  mine  operators 
for  Black  Lung  cases.)  Underground  coal 
mine  operators  would  also  obtain  a 
yearly  cost  savings  of  approximately 
$0.42  million  in  reduced  penalty  costs 
associated  with  the  reduction  in  mine 
operator  citations  arising  from  the 
proposed  plan  verification  rule.  The 
proposed  plan  verification  rule  would 
therefore  provide  a  total  yearly  cost 
savings  of  about  $2.46  million  to  the 
imderground  coal  mining  industry. 

K.  Regulatory  Impact  .\nalysis 

MSHA  s  improved  program  to 
eliminate  overexposures  on  each  eind 
ever\-  shift  includes  (1)  the 
simultaneous  implementation  of  the  use 
of  inspector  single,  full-shift  respirable 
coal  muie  dust  samples  to  identify 
overexposures  more  effectively  in  both 
underground  and  surface  coal  mines 
(single,  full-shift  sample),  and  (2)  in 
underground  coal  mines,  verified 
ventilation  plans  to  maintain  miners' 
respirable  dust  exposure  at  or  below  the 
applicable  standard  on  each  and  every 
shift  (plan  verification!  The  single,  full- 
shift  sample  N'PRM  is  published 
elsewhere  in  today's  Federal  Register 
This  part  of  the  preamble  reviews 
several  impact  analyses  which  MSHA  is 
required  to  provide  in  connection  with 
the  proposed  plan  verification 
rulemaking.  Since  single,  full-shift 
sample  and  plan  verification  are 
complementarv-  NPRMs  intended  to  be 
promulgated  at  the  same  time,  the 
detailed  presentation  of  assumptions 
and  estimates  for  each  are  available  in 
the  same  Preliminary  Regulatory 
Economic  Analysis  (PREA)(MSHA, 
lanuary  2000). 

Assumptions  for  the  requirements  of 
the  plan  verification  rule  are  based  upon 
information  provided  bv  MSH.\ 
technical  personnel.  We  encourage  the 
mining  communitv'  to  provide  detailed 
comments  in  this  regard  to  ensure  that 
plan  verification  cost  assumptions  and 
estimates  are  as  accurate  as  possible. 

A.  Costs  and  Benefits:  Executive  Order 
12866 

In  accordance  with  Executive  Order 

12866.  we  have  prepared  a  detailed 
PREA  of  the  estimated  costs  and 
benefits  associated  with  the  proposed 
rule  for  the  underground  coal  mining 
sector.  We  have  fulfilled  this 
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requirement  for  the  proposed  rule  and 
determined  that  this  rulemaking  is  not 
a  significant  regulatory  action.  The  key 
findings  of  the  PREA  are  summarized 
below. 

1.  Compliance  Costs 

The  proposed  plan  verification  rule 
would  provide  yearly  net  compliance 
cost  savings  to  undeigroimd  coal  mine 
operators  of  about  $2.04  million. 
.'Mthough  implementing  the  proposed 
rule  would  cost  about  S475  million 
\  early,  there  would  be  offsetting  yearly 
savings  of:  $2.19  million  from  reduced 
mine  operator  citations  issued  based  on 
MSHA  inspectors'  single,  full-shift 
sample  results  and  the  elimination  of 
associated  underground  operator 


abatement  sampling;  $1.61  million  from 
reduced  mine  operator  citations  issued 
based  on  bi-monthly  sampling  results 
and  the  elimination  of  associated 
underground  operator  abatement 
sampling;  $2.73  million  resulting  from 
underground  operators  no  longer  having 
to  perform  bi-monthly  operator 
sampling;  and  $0.27  million  from 
reduced  payouts  by  mine  operators  for 
Black  Lung  cases. 

Table  IX-1  summarizes  the  estimated 
net  compliance  costs  by  provision  for 
underground  coal  mines,  for  the 
following  three  mine  size  categories:  (1) 
those  employing  fewer  than  20  workers; 
(2)  those  employing  between  20  and  500 
workers;  and  (3)  those  employing  more 
than  500  workers. 


In  addition  to  these  estimated 
compliance  costs,  mine  operators  would 
derive  yearly  penalty  cost  reductions  of 
about  $0.4  million  (See  Table  IX-1  (a)). 
Penalty  costs  conventionally  are  not 
considered  to  be  a  cost  of  a  rule  (and, 
in  fact,  are  clearly  not  a  compliance 
cost)  but  merely  a  transfer  payment  from 
a  party  violating  a  rule  to  the 
govenmient.  Therefore,  the  penalty 
costs  are  not  included  as  part  of  the 
compliance  costs  of  the  proposed  plan 
verification  rule.  These  penalty  costs  are 
relevant,  however,  in  determining  the 
economic  feasibility  of  the  proposed 
plan  verification  rule. 

The  derivation  of  the  above  cost 
figures  are  presented  in  Chapter  FV  of 
the  PREA  that  accompanies  this  rule. 


II 
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Table  IX-1(A).— PV  Annual  Penalty  Cost  Summary* 

[Yearly  penalties] 


Detail 


<20  Emp. 


>20  Emp. 
^500 


>500  Emp. 


Total 


Underground  Coal  Mines 

• 

PV  Rule: 

Reduced  Inspector  Citations  

-$28,468 
-13.309 

-$202,334 
-160,956 

-$5,263 
-4,960 

-$236  065 

Reduced  Operator  Citations  

-179.225 

Total  PV  Rule  Reduction 

-41.777 

-363,290 

-10.223 

-415,290 

■  Data  from  Preliminary  Regulatory  Economic  Analysis  Table  IV-16(a),  Table  IV-82,  and  Table  IV-101. 


2.  Benefits 

Occupational  exposure  to  excessive 
levels  of  respirable  coal  mine  dust 
imposes  significant  health  risks.  These 
include  the  following  adverse  health 
outcomes:  simple  coal  worker's 
pneumoconiosis  (simple  CWP), 
progressive  massive  fibrosis  (PMF), 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g.,  asthma, 
chronic  bronchitis,  emphysema)  (See 
the  Health  Effects  section  for  details). 
(Cumulative  exposure  to  respirable  coal 
mine  dust  is  the  main  determinant  in 
the  development  of  both  simple  CWP 
and  PMF  although  other  factors  such  as 
the  percentage  of  quartz  in  the 
respirable  dust  and  the  type  of  coal  also 
dffect  the  risk  of  miners  developing 
simple  CWP  and  PMF  (Jacobsen.  et  ah, 
1977;  Hurley,  et  al..  1987:  Kuempel,  et 
al.,  1995;  Attfield  and  Morring.  1992; 
Attfield  and  Seixas,  1995)  The  true 
magnitude  of  occupationally  induced 
simple  CWP  and  PMF  among  today's 
coal  miners  is  unknown,  although 
prevalence  estimates  are  d\ailable  from 
various  surveillance  systems.  For 
example,  from  1970  to  1995.  the 
prevalence  of  simple  CWP  and  PMF 
among  miners,  based  on  the  operator 
sponsored  x-ray  program,  dropped  from 
11  percent  to  3  percent  (MSHA.  Internal 
Chart.  1998)  .'\lso,  later  rounds  of  the 
National  Study  for  Coal  Worker's 
Pneumoconiosis  consistently 
demonstrated,  through  prevalence  rates 
in  the  range  of  2,9 — 3,9  percent,  that 
simple  CWP  and  PMF  have  not  been 
eliminated 

Through  the  joint  promulgation  of 
single,  full-shift  sample  and  plan 
verification  rules,  miners  would  be 
further  protected  from  the  debilitating 
effects  of  occupational  respiratory 
disease  by  limiting  their  exposures  to 
respirable  coal  mine  dust  to  no  more 
than  the  applicable  standard  on  each 
and  every  shift, -^^  Reducing  respirable 
coal  mine  dust  concentrations  over  a  45- 


year  occupational  lifetime  to  no  more 
than  the  applicable  standard  on  just  that 
percentage  of  shifts  showing  an  excess 
would  lower  the  cumulative  exposure, 
thereby  significantly  reducing  the  risk  of 
both  simple  CWP  and  PMF  among 
miners.  We  have  estimated  the  health 
benefits  of  the  two  rules  arising  from  the 
elimination  of  overexposures  on  all 
shifts  at  only  those  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  on 
individual  shifts. 

Based  on  1999  operator  data,  there 
were  704  MMUs  (out  of  1,251)  at  which 
regular  (not  abatement)  designated 
occupational  (DO)  samples  exceeded  the 
applicable  standard  on  at  least  two  of 
the  sampling  shifts  reported  in  1999 
(MSHA.  Data  file:Operator.ZIP).  MSHA 
considers  these  704  MMUs,  representing 
more  than  one-half  of  all  underground 
coal  miners  working  in  production 
areas,  to  have  exhibited  a  pattern  of 
recurrent  overexposures.  Based  on  valid 
DO  operator  samples  were  collected  on 
a  total  of  18,569  shifts  at  these  704 
MMUs;  the  applicable  standard  was 
exceeded  on  3.977  of  these  shifts  or  21.4 
percent. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexposures), 2*  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  standard  on  each  and 
even,-  production  shift  would  reduce  DO 
exposures  on  the  affected  shifts  by  an 
average  of  1,04  mg/m^.  Assuming  this 
average  reduction  applies  to  only  21 
percent  of  the  shifts,  the  effect  would  be 
to  reduce  cumulative  exposure,  for  each 
miner  exposed  at  or  above  the  DO  level, 
by  0,22  mg-yr/m^  over  the  coiurse  of  a 
working  year  (i.e.,  21  percent  of  shifts  in 


^^  For  details,  see  Quantitative  Risk  Assessment 
and  Significance  of  Risk  sections. 


2<  MSHA  estimates  an  MMU  average  of  384 
production  shifts  per  year.  Since  miner  operators 
are  required  to  submit  five  valid  designated 
operator  (DO  samples  to  MSHA  every  two  months, 
there  would  typically  be  30  valid  DO  samples — for 
each  MMU  that  was  in  operation  for  the  full  year. 
If  dust  concentrations  on  two  or  more  of  the 
sampled  shifts  exceed  the  standard,  then  it  follows, 
at  a' 95-percent  confidence  level,  that  the  standard 
was  exceeded  on  at  least  six  shifts  over  the  full 
year. 


one  year  times  1.04  mg/m'  per  shift). 
Therefore,  over  a  45-year  working 
lifetime,  the  benefit  to  each  affected  DO 
miner  would,  on  average,  amount  to  a 
reduction  in  acciunulated  exposiore  of 
approximately  10  mg-yr/m^  (i.e.,  45 
years  times  0.22  mg-yr/m^  per  year).  If. 
as  some  miners  have  testified,  operator 
dust  samples  submitted  to  MSHA  tend 
to  under-represent  either  the  frequency 
or  magnitude  (or  both)  of  individual 
full-shift  excvirsions  above  the  ^. 

applicable  standard,  then  eliminating 
such  excursions  would  provide  a 
Ufetime  reduction  of  even  more  than  10 
mg-yr/m^  for  each  exposed  miner. 

When  the  dust  concentration 
measured  for  the  DO  exceeds  the 
applicable  standard,  measurements  for 
at  least  some  of  the  other  miners 
working  in  the  same  MMU  may  also 
exceed  the  standard  on  the  same  shift, 
though  usually  by  a  smaller  amount. 
Furthermore,  although  the  DO 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  other 
miners  working  in  the  same  MMU  may 
be  exposed  to  even  higher 
concentrations  than  the  DO  on  some 
shifts.  Therefore,  in  addition  to  the 
affected  DO  miners,  there  is  a 
population  of  other  affected  miners  who 
are  also  expected  to  experience  a 
significant  reduction  in  risk  as  a  result 
of  eliminating  overexposures  on  their 
individual  shifts. 

To  estimate  how  many  miners  other 
than  the  DO  would  be  substantially 
affected,  MSHA  examined  the  results 
from  all  valid  dust  samples  collected  by 
MSHA  inspectors  in  underground 
MMUs  during  1999  (MSHA,  Data  file: 
Inspctor.zip).  Within  each  MMU,  the 
inspector  typically  takes  one  full-shift 
sample  on  the  DO  and,  on  the  same 
shift,  four  or  more  additional  samples 
representing  other  occupations.  On  896 
shifts,  at  a  total  of  450  distinct  MMUs, 
the  DO  measurement  exceeded  the 
applicable  standard  and  there  were  at 
least  three  valid  measiurements  for  other 
occupations  available  for  comparison. 
There  was  an  average  of  1.2  non-DO 
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measurements  in  excess  of  the  standard 
on  shifts  for  which  the  DO  measurement 
exceeded  the  standard. ^^  For  non-DO 
measurements  that  exceeded  the 
standard  on  the  same  shift  as  a  DO 
measurement,  the  mean  excess  above 
the  standard  was  approximately  (0.8 
mg/m*).2^ 

Combining  these  results  with  the  21- 
percent  rate  of  excessive  exposures 
observed  for  the  DO  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1.2  other  miners,  in  addition 
to  the  one  classified  as  DO,  is 
overexposed  on  at  least  21  percent  of  all 
production  shifts.  Over  the  course  of  a 
working  year,  the  reduction  in  exposure 
expected  for  these  affected  non- 
designated  occupational  (NDO)  miners, 
is  0.17  mg-vr/m^  {i.e.,  21  percent  of  one 
year,  times  0.8  mg/m^). 

The  expected  lifetime  for  all 
American  males,  conditional  on  their 
having  reached  20  years  of  age,  is  73 
years  (U.S.  Census  March  1997,  Table 
18;  U.S.  Census  March  1997,  Table 
11 9). 2"  On  average,  the  best  estimate  of 
the  lifetime  benefit  to  exposed  miners  is 
expressed  by  the  reduction  in 
prevalence  of  disease  at  age  73.  To 
project  the  reduction  in  risk  of  simple 
CWP  and  PMF  among  affected  DOs  and 
NDOs,  MSHA  applied  its  best  estimate 
of  dose  response  to  a  hypothetical 
cohort  of  underground  coal  miners  who 
work  on  an  MMU  exhibiting  a  pattern 
of  recurrent  overexposure,  and  who,  on 
average,  begin  working  at  age  20,  retire 
at  age  65,  and  live  to  age  73.^8  Strengths 
and  weaknesses  of  various 
epidemiological  studies  were  presented 
in  the  Health  Effects  section  supporting 
the  selection  of  Attfield  and  Seixas 
(1995)  as  the  study  that  provides  the 
best  available  estimate  of  material 
impairment  with  respect  to  simple  CWP 
and  PMF.  Two  of  the  distinguishing 
qualities  of  Attfield  and  Seixas  (1995) 
are  the  dose-response  relationship  over 


2^  With  95-percent  confidence,  on  shifts  for  which 
the  DO  measurement  exceeds  the  standard,  the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  1.11. 

2*  With  95-percent  confidence,  the  mean  excess  is 
at  least  0.72  mg/m  '. 

^'  Since  females  have  a  greater  life  expectancy 
than  males,  the  expected  benefits  would  increase  if 
the  proportion  of  female  miners  were  to  increase 
substantially  in  the  future. 

'«If  a  different  definition  of  "exhibiting  a 
recurrent  pattern  of  overexposures"  were  used  in 
these  analyses,  the  estimate  of  the  reduction  in  risk 
and  associated  benefits  would  be  different.  For 
example,  if  the  criterion  were  that  four  or  more  DO 
bimonthly  exposure  measurements  exceeded  the 
applicable  standard,  we  could  state,  with  95% 
confidence,  that  the  standard  was  exceeded  on  at 
least  20  shifts  in  a  year  of  384  shifts.  Using  four  as 
the  criterion  would  reduce  the  population  for 
whom  we  are  estimating  benefits,  and  decrease  the 
estimated  number  of  prevented  cases  by  19%. 


a  miner's  lifetime  and  the  fact  that  these 
data  best  represent  the  recent  conditions 
experienced  by  miners  in  the  U.S.  Using 
this  relationship,  it  is  possible  to 
evaluate  the  impact  on  risk  of  both 
simple  CWP  and  PMF  expected  from 
bringing  respirable  coal  mine  dust 
concentrations  down  to  or  below  the 
applicable  standard  on  every  shift.  This 
is  the  only  contemporary 
epidemiological  study  of  simple  CWP 
and  PMF  providing  such  a  relationship. 

To  estimate  the  benefits  (i.e..  number 
of  cases  of  simple  CWP  and  PMF 
prevented)  of  single,  full-shift  sample 
and  plan  verification  combined,  we 
applied  these  estimates  of  risk  reduction 
to  the  estimated  sub-populations  of 
affected  miners.  As  of  February  12, 
1999,  there  were  984  producing 
MMUs;2«»  applying  the  pattern  of 
recurrent  overexposures  among  MMUs 
as  identified  in  the  Quantitative  Risk 
Assessment,  56  percent,  by  mine  size, 
we  estimate  there  to  be  552  affected 
MMUs  (MSHA  Table,  November  18. 
1999;  MSHA  Table,  February  12,  1999). 
Based  on  MSHA's  experience,  we  would 
expect  one  DO  and  seven  NDOs  for  each 
shift  of  production  at  each  MMU. 
Therefore,  among  underground  coal 
miners  working  on  an  MMU.  we 
estimate  12.5%  to  be  designated 
occupational  miners  and  87.5%  to  be 
non-designated  occupational  miners. 

The  benefits  that  will  accrue  to  coal 
miners  exposed  to  respirable  coal  mine 
dust  and  to  mine  operators,  and 
ultimately  to  society  at  large,  are 
substantial  and  take  a  number  of  forms. 
These  proposed  rules  would  reduce  a 
significant  health  risk  to  underground 
coal  miners,  reducing  the  potential  for 
illnesses  and  prematiu-e  death  and  their 
attendant  costs  to  miners,  their 
employers,  their  families,  and  society. 

The  joint  promulgation  of  these  rules 
should  realize  a  positive  economic 
impact  on  the  Department  of  Labor's 
(DOL's)  Black  Lung  Program  and 
relatedly  on  mine  operators.  The  Black 
Lxuig  Program  compensates  eligible 
miners,  and  (Aeir  survivors  under  the 
Black  Lung  Benefits  Act.  This  program 
provides  monthly  payments  and 
medical  benefits  (diagnostic  and 
treatment)  to  miners  who  are  found  to 
be  totally  disabled  by  black  lung 
disease,  including  cases  of  PMF  and 
simple  CWP.  In  1986,  DOL's 
Employment  Standards  Administration 
reported  that  12%  of  approved  cases  of 
Black  Lung  Program  were  identified  as 
cases  of  PMF  based  on  chest 


^«Nine  hundred  and  eighty-four  refers  to  the 
number  of  MMUs  operating  on  February  12. 1999. 
The  1.443  number  mentioned  previously  refers  to 
all  MMUs  in  operation  at  any  time  in  1999. 


radiographs,  while  sixty-four  percent 
had  simple  CWP  based  on  chest 
radiographs.  For  miners  who  stopped 
working  in  coal  mines  after  1969  and  for 
whom  the  DOL  can  establish  that  the 
miner  worked  for  the  same  operator  for 
at  least  one  calendar  year,  and  that 
miner  had  at  least  125  working  days  in 
that  year,  that  operator  is  financiallv 
responsible  for  the  miner's  Black  Lung 
benefit  payment.  If  a  responsible 
operator  cannot  be  identified  for  an 
eligible  miner,  benefit  payments  are 
made  by  the  Black  Lung  Disabilitv  Trust 
Fund.  To  the  extent  that  these  rules 
reduce  overexposures  to  respirable  coal 
mine  dust,  there  should  be  fewer  Black 
Lung  Program  cases.  Therefore,  over 
time,  the  associated  financial  outlay  by 
responsible  operators  through  either 
insurance  premium.s  or  direct  payments 
of  Black  Lung  benefit.-,  should  be  lower 
than  would  otherwise  occur.  The 
financial  impact  could  be  substantial 
see  discussion  in  Chapter  W,  of  the 
PREA.  In  1980,  the  Black  Lung  Program 
estimated  average  lifetime  pay-outs  for 
responsible  operators  for  married 
miners  of  about  $248,700  dollars, 
assuming  a  7  percent  annual  rate 
increase  (ESA,  1980).  In  fiscal  year 
1999,  443  claims  for  Black  Lung 
Benefits  were  accepted  as  new  cases; 
sixty-six  percent  (293)  are  the  financial 
responsibilitv  of  coal  mine  operators 
(Peed,  2000).' 

Table  IX-2  presents  the  estimated 
number  of  cases  of  simple  CWP  and 
PMF  that  would  be  prevented  among 
the  56  percent  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures.  For 
all  categories  of  simple  CWP  and  PMF 
combined,  we  estimate  37  fewer  of  these 
cases,  among  affected  miners,  than 
would  otherwise  occur  without  the 
promulgation  of  single,  full-shift  sample 
and  plan  verification  rules.  Eleven  of 
these  cases  would  be  the  most  severe 
form  of  coal  miners  pneumoconiosis. 
PMF.  and  as  such  this  benefit  could  be 
interpreted  as  prevented  premature 
deaths  due  to  occupational  exposure  to 
respirable  coal  mine  dust.  Since  simple 
CWP  predisposes  the  development  of 
PMF,  it  is  important  that  it  also  be 
prevented  (Balaan,  et  al..  1993). 

As  discussed  in  the  Significance  of 
Risk  sections.  MSHA  believes  this  QRA 
for  simple  CWP  and  PMF  strikes  a 
reasonable  balance  based  on  available 
data.  Yet,  our  estimates  likely 
understate  the  true  impact  of  these  rules 
since  our  analyses  are  restricted  to  a 
sub-population  of  affected  miners,  those 
working  at  MMUs  exhibiting  a  pattern 
of  recurrent  overexposures,  not  the 
broader  population  of  coal  miners  who 
will  benefit  from  these  rules. 
Furthermore,  to  estimate  the  average 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 / Proposed  Rules 


42169 


overexposure  which  would  be 
prevented.  MSHA  had  to  use  data 
collected  for  compliance  purposes 
which  may  not  represent  typical 
environmental  conditions. 

The  degree  to  which  the  exposure 
ip\el  of  respirable  coal  mine  dust  on 
samphng  shifts  may  not  be 
representative  of  typical  exposure  levels 
is  affected  by  the  following  factors: 

(1)  There  exists  a  positive  relationship 
between  coal  production  and  generation 
of  respirable  coal  mine  dust; 

(2)  Current  sampling  procedures 
permit  sampling  measurements  to  be 
taken  at  the  mid-range  of  the 
distribution  of  level  of  production — 
sampling  measurements  must  be  taken 
on  shifts  with  production  at  least  60% 
of  the  average  production  during  the  last 
30  days  and  at  least  50%  of  average 
production  for  the  last  valid  set  of 
bimonthly  samples  for  inspector  and 
operator  samples,  respectively; 

(3)  Miners  nave  reported  and  MSHA 
data  have  demonstrated  lower  levels  of 
production  on  sampling  shifts  versus 
non-sampling  shifts  (MSHA,  September 
1993); 

(4)  On  some  sampling  shifts,  miners 
have  reported  that  more  engineering 
controls  may  be  used  than  on  other 
shifts,  thus  reducing  the  measured 
amount  of  respirable  coal  mine  dust; 

(5)  MSHA  analyses  have 
demonstrated,  even  when  controlling 
for  production,  in  mines  with  fewer 
than  125  employees,  on  continuous 
mining  MMUs,  respirable  coal  mine 
dust  exposures  were  much  higher 
during  the  unannounced  Spot 
inspection  Program  (SIP)  sampling 
shifts  than  on  shifts  operators 
sampled — this  is  consistent  with  the 
effect  of  increasing  engineering  controls 
on  shifts  during  which  bimonthly 
samples  are  conducted  compared  to  the 
level  of  use  of  engineering  controls  used 
on  shifts  for  which  the  operator  does  not 
expert  sampling  to  be  conducted  given 
the  same  production  level  (Denk,  1993); 

(6)  Across  mine  size,  designated  area 
samples  have  been  found  to  be  larger  for 
shifts  on  which  unannounced 
compliance  sampling  occurred 
compared  to  operator  sampling  shifts — 
in  one  study  they  differed  bv  at  least  a 
factor  of  40  percent  in  large  mines  and 
100  percent  in  the  smallest  mines  (ibid, 
p  211-212):  and 

(7)  Existing  MSHA  technical 
information  indicates  that  some 
reduction  in  production  levels  occurs 
during  some  sampling  periods  on 
longwalls  (Denk.  1990). 

Tnerefore.  at  a  bare  minimum,  over  an 
occupational  lifetime  (45-years)  for 
miners  who  live  to  age  73  who  worked 
at  MMUs  exhibiting  a  pattern  of 


reciurent  overexposures,  \ve  estimate  at 
least  37  fewer  cases  of  pneumoconiosis 
(simple  coal  workers  pneumoconiosis 
(CWP)  and  progressive  massive  fibrosis 
(PMF))  than  would  otherwise  occur 
without  the  promulgation  of  these  rules. 

Our  current  quantitative  estimate  of 
benefits  demonstrates  and  qualitative 
discussions  punctuate  that  these  rules 
will  have  a  significant  positive  impact 
on  the  health  of  our  Nation's  coal 
miners  when  promulgated.  Yet,  due  to 
the  limitations  on  these  data,  we  believe 
our  benefit  estimate  may  understate  the 
number  of  cases  of  simple  CWP  and 
PMF  which  would  be  prevented  over  an 
occupational  lifetime. 

MSHA  believes  that  cases  of  simple 
CWP  and  PMF  would  also  be  prevented 
among  other  types  of  underground 
miners,  such  as  roofbolters  working  in 
designated  areas  (DA).  Based  on  MSHA 
experience  it  is  reasonable  to  expect 
roofbolter  DA's  pattern  of  overexposiu'es 
for  respirable  coal  mine  dust  to  be 
similar  to  that  for  miners  with  the 
highest  exposure  on  an  MMU.  If  so,  we 
would  expect  13  additional  cases  of 
simple  CWP  and  PMF  to  be  prevented. 
Affected  DAs  include  DAs  who  work  at 
the  56  percent  of  the  MMUs  under 
consideration  who  are  exposed  to  dust 
concentrations  similar  to  the  DO,  over  a 
45-year  occupational  lifetime  (MSHA 
Table,  November  18,  1999:  MSHA 
Table.  February  12.  1999). 

Although  the  effect  cannot  readily  be 
quantified,  to  the  extent  that  these  rules 
would  also  reduce  the  cumulative 
exposure  to  respirable  coal  mine  dust 
among  some  miners  working  in  those 
MMUs  not  exhibiting  overexposures,  it 
is  reasonable  to  expect  that  we  would 
observe  an  incremental  benefit  among 
that  sub-population  of  coal  miners. 
Moreover,  to  the  extent  that  the 
cumulative  dust  exposure  is  reduced  for 
miners  working  in  the  "out  by"  areas, 
away  from  the  mining  face  (i.e.,  MMU) 
where  coal  is  extracted  from  the  coal 
seam,  they  too  may  realize  occupational 
health  benefits  due  to  the  simultaneous 
promulgation  of  these  proposals. 
Therefore,  our  best  estimate  of  37 
prevented  cases  of  simple  CWP  and 
PMF,  combined,  among  all  affected 
miners  likelv  underestimates  the  true 
benefit  realized  by  the  coal  mining 
workforce  through  the  reduction  of 
overexposures  to  no  more  than  the 
applicable  standard  on  each  shift. 

Clearly  PMF  is  associated  with 
premature  death.  Since  simple  CWP 
may  evolve  to  PMF,  even  after 
occupational  exposure  has  ceased,  it  has 
the  propensity  to  become  a  life 
threatening  illness.  By  reducing  the  total 
number  of  simple  CWP  and  PMF  cases 
among  affected  miners  from  259  to  222, 


over  45  years,  these  standards,  at  a 
minimum,  are  projected  to  prevent  an 
average  of  four  cases  of  simple  CWP  and 
PMF  for  each  5-year  interval. 3° 

For  all  those  reasons  previously 
identified,  MSHA  believes  that  its 
estimate  of  37  prevented  cases  of  simple 
CWP  and  PMF  over  a  45  year  working 
life  understates  the  true  number  of  cases 
of  simple  CWP  and  PMF  which  would 
be  prevented.  This  belief  is  further 
supported  by  the  fact  that  during  the 
past  few  years,  the  Black  Lung  Benefits 
Program  has  been  approving  roughly 
400  claims  each  year.  These  claims 
come  fi-om  individuals  whose  exposure 
for  the  most  part  came  after  the  current 
standard  of  2.0  was  established  in  1972. 
Thus,  we  believe  the  consistent  aimual 
approval  by  the  Black  Lung  Benefits 
Program,  of  hundreds  of  new  cases  of 
simple  CWP  and  PMF  per  year,  supports 
our  belief  that  the  true  lifetime 
occupational  health  benefits  of  the 
proposed  rules  are  higher  than  we  have 
estimated.  Even  assuming  that  the 
number  of  new  claims  would  decline  in 
future  years  simply  due  to  the 
continuing  decline  in  the  number  of 
coal  miners,  MSHA  expects  that 
assuring  that  future  exposures  are 
maintained  below  the  2.0  exposure  limit 
will  reduce  the  number  of  new  cases  of 
simple  CWP  and  PMF  by  considerably 
more  than  1  per  year. 

In  addition  to  the  prevention  of 
simple  CWP  and  PMF,  each  of  the  8,640 
affected  miners  at  MMUs  exhibiting  a 
pattern  of  recurrent  overexposiu-es  will 
realize  some  health  benefit  by  limiting 
his  or  her  cumulative  exposiu-e  to 
respirable  coal  mine  dust  to  no  more 
than  the  applicable  standard  on  each 
and  every  shift. 

The  expected  number  of  prevented 
cases  of  simple  CWP  and  PMF  would 
not  be  realized  for  some  time  even  after 
the  pattern  of  overexposiu^s  has  been 
minimized  or  eliminated.  This  is  due,  in 
part,  to  the  latency — that  is,  the  disease 
does  not  develop  immediately  after 
exposure — of  the  development  of  simple 
CWP  and  PMF  and  the  pre-existing 
occupational  exposure  histories  of 
members  of  the  current  coal  mining 
workforce.  Oiu  estimated  benefit  is 
based  on  the  estimated  nvunber  of 
underground  coal  miners  working  at  the 
mine  face,  17,280.  If  the  size  of  this 
workforce  significantly  changed  in  the 
futuire  and  the  projected  pattern  of 
prevented  overexposiu^s  remained  the 
same,  the  number  of  cases  of  prevented 


^°  Applying  an  estimated  prevalence  rate  of  3.0 
percent  to  the  estimated  population  of  affected 
miners  (8.640)  results  in  an  estimate  of  259  cases 
of  simple  CWP  and  PMF. 
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simple  CWP  and  PMF  would  need  to  be 
adjusted  to  account  for  the  chanee. 

Various  data,  assumptions  ana 
caveats  were  used  to  conduct  the 
quantitative  risk  assessment, 


significance  of  risk  discussion,  and 
benefits  analyses.  Therefore,  we  request 
any  information  which  would  enable  us 
to  conduct  more  accurate  analyses  of  the 


estimated  health  benefits  of  the  single, 
full-shift  sample  rule  and  plan 
verification  rule,  both  individually,  and 
in  combination. 


Table  IX-2.— Over  a  Working  Lifetime  Among  Affected  Miners,  Estimated  Number  of  Cases  of  CWP^  and 
PMFB  Prevented  Due  to  the  Implementation  of  Single,  Full-Shift  Sample  and  Plan  Verification 


Affected 

Miners, 

n= 

Simple  CWP  categories 
1   2  3  or  PMF 

Simple  CWP  categories 
2  or  3  or  PMF 

PMF 

Type  of  Miner 

Reduction 
in  risk<= 

Prevented 

cases, 

n= 

Reduction 
in  risk<= 

Prevented 

cases, 

n= 

Reduction 
in  risk'- 

Prevented 

Cases, 

n= 

Affected  Designated  Occupational  Miners"  

Affected  Non-Designated  Occupational  Miners*  .. 
Total  

1,080 
7,560 
8.640 

18/1000 

2.3/1000 

NA 

19.4 

17.4 

37 

9.8/1000 

1.3/1000 

NA 

10.6 
9.8 
20 

5.1/1000 

0.7/1000 

NA 

5.5 
5.3 

11 

•Simple  CWP:  Simple  coal  workers'  pneumoconiosis. 

»>PMF  Progressive  massive  fibrosis. 

<=  Reduction  in  nsk  per  1.000  affected  miners,  over  a  45-year  worthing  lifetime. 

"1  Affected  Designated  Occupation  (DO)  Miners:  Includes  all  miners  wfio  work  at  tfie  56-percent  of  the  Mecfianlzed  Mining  Units  under  consid- 
eration and  who  are  exposed  to  dust  concentrations  similar  to  the  DO,  over  a  45-year  occupational  lifetime 

'Affected  Non-Designated  Occupation  (Non-DO)  Miners:  Includes  all  underground  faceworicers  under  consideration  who  are  not  classified  as 
the  DO 


B.  Regulatory  Flexibility  Certification 
and  Initial  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act 
requires  MSHA  to  conduct  an  analysis 
of  the  effects  of  the  proposed  plan 
verification  rule  on  small  entities.  That 
analysis  is  summarized  here;  a  copy  of 
the  full  analysis  is  included  in  Chapter 
V  of  our  PREA  in  support  of  the 
proposed  single,  full-shift  sample  and 
plan  verification  nUes.  We  encourage 
the  mining  community  to  provide 
comments  on  this  analysis. 

The  Small  Business  Administration 
generally  considers  a  small  entity  in  the 
mining  industry  to  be  one  with  500  or 
fewer  workers.  MSHA  has  traditionally 
defined  a  small  mine  to  be  one  with 
fewer  than  20  workers,  and  has  focused 
special  attention  on  the  problems 
experienced  by  such  mines  in 


implementing  safety  and  health  rules. 
Accordingly,  we  have  separately 
analyzed  the  impact  of  the  joint  notice 
proposed  rule  both  on  mines  with  500 
or  fewer  workers  and  on  those  with 
fewer  than  20  workers. 

Pursuant  to  the  Regulatnrv  Flexibility 
Act,  MSHA  must  determine  whether  the 
costs  of  the  joint  notice  proposed  rule 
constitute  a  "significant  impact  on  a 
substantial  number  of  small  entities." 
Pursuant  to  the  Regulatory  Flexibility 
Act,  if  an  Agency  determines  that  a 
proposed  rule  woidd  not  have  such  an 
impact,  it  must  publish  a  "certification" 
to  that  effect.  In  such  a  case,  no 
additional  analysis  is  required  (5  U.S.C. 
§  605).  In  evaluating  whether 
certification  is  appropriate,  MSHA 
utilized  a  "screening  test,"  comparing 
the  costs  of  the  proposed  plan 
verification  rule  to  the  revenues  of  the 
affected  coal  sector.  If  the  estimated 


costs  are  less  than  1  percent  of  revenues 
for  the  affected  entities,  or  they  are 
negative  (that  is,  they  provide  a  cost 
savings),  then  the  rule  is  assumed  not  to 
have  a  significant  impact  on  small  mine 
operators. 

Table  IX-3  compares,  for  small 
underground  coal  mines  (using  both 
MSHAs  and  SBAs  definition),  MSHA's 
estimated  total  annual  compliance  costs 
of  the  proposed  plan  verification  rule  to 
estimated  annual  revenues 

Table  IX-3  shows  that  under  either 
MSHA's  or  SBA's  definition  of  a  small 
mine,  the  proposed  plan  verification 
rule  would  provide  a  net  cost  savings  to 
small  underground  coal  mines.  As  a 
result,  MSHA  is  certif\ing  that  the 
proposed  plan  verifuation  rule  for 
underground  coal  mines  would  not  have 
a  "significant  impact  on  a  substantial 
number  of  small  entities,  "  and  has 
performed  no  further  analyses. 


Table  IX-3.— Estimated  Yearly  Costs  of  Proposed  Plan  Verification  Rule  Relative  to  Yearly  Revenues  for 

Underground  Coal  Mines 

[Dollars  in  thousands] 


Mine  size 


<  20  employees  .. 

<  500  employees ' 


Proposed 

rule 
net  costs ' 


($930.1) 
($1,251.9) 


Underground 

coal  mine 
revenues  *' 


$249,418 
$6,883,339 


Costs  as 

percentage  oi 
revenues 


(0.4%) 
(0.03%) 


>  Estimated  yearly  costs  are  composed  of  "adjusted"  first  year  costs  that  have  been  annualized  plus  annual  costs 

"Data  for  revenues  derived  from:  US    Department  of  Labor,  Mine  Safety  and  Health  Administration.  Office  of  Standards   Regulations   and 

Vanances,  based  on  1997  Final  MIS  data  (quarter  1-quarter  4),  CM441,  cycle  1997/184;  and  US   Department  of  Energy   Energy  Information 

Administration,  Annual  Energy  Review  1998,  DOE/EIA-0384(98),  July  1999,  p  203. 
"=  Includes  mines  with  fewer  than  20  employees. 
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\.  Other  Statutor\  Requirements 

A.  Plain  Language 

We  (MSHA)  wrote  appropriate 
portions  of  this  proposed  rule  in  the 
more  personal  style  advocated  by  the 
President's  Memorandum  on  "plain 
language."  "Plain  language"  encoiu'ages 
the  use  of  personal  pronouns  (we  and 
you)'  sentences  in  the  active  voice;  a 
greater  use  of  headings,  lists,  and 
questions,  as  well  as  charts,  figures,  and 
tables. 

In  this  proposed  rule,  "you"  refers  to 
production-operators  and  independent 
contractors  because  they  have  the 
primary  responsibility  for  compliance 
with  MSHA  regulations.  In  addition,  we 
recognize  and  appreciate  the  value  of 
comments,  ideas,  and  suggestions  from 
labor  organizations,  industry 
associations,  and  other  parties  who  have 
an  interest  in  health  and  safety  training 
for  miners. 

We  would  appreciate  comments  and 
suggestions  from  all  parties  on  this 
proposed  rule  and  on  our  use  of  "plain 
language."  How  could  we  improve  the 
clarity  of  this  style? 

B.  Unfunded  Mandates  Reform  Act  of 
1995 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  increased  expenditiu"es 
by  the  private  sector  of  more  than  $100 
million. 


C.  Paperwork  Reduction  Act  of  1 995 

The  proposed  plan  verification  rule 
contains  information  collections  which 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA95).  The  proposed  rule  has  first 
year  burden  hours  (those  that  occur  only 
in  the  first  year)  and,  aimual  burden 
hours  which  occur  in  the  first  year  and 
every  year  thereafter. 

How  some  types  of  burden  hours  and 
costs  were  handled  requires 
explanation.  In  a  few  cases,  the 
proposed  plan  verification  r\'e  imposes 
burden  hours  and  costs  that  would  be 
the  same  every  year,  begiiming  with  the 
first  year  that  the  rule  takes  effect.  These 
are  "aruiual"  biuden  hours  and  costs,  as 
traditionally  defined. 

In  most  cases,  however,  the  proposed 
plan  verification  rule  imposes  burden 
hoiu's  and  costs  which  would  be  the 
same  each  year  starting  with  the  second 
year  the  proposed  rule  is  in  effect,  but 
whose  first  year  burden  hours  and  costs 
would  be  different.  MSHA  transformed 
these  first  year  biu-den  hours  and  costs 
and  annual  burden  hours  and  costs 
starting  in  Year  2  into  adjusted  first  year 
burden  hours  and  costs  (first  year 
burden  hovus  and  costs  minus  an 
amount  equal  to  annual  burden  hours 
and  costs  starting  with  Year  2  after  the 
rule  takes  effect)  and  true  armual  burden 
hoiu's  and  costs  starting  in  Year  1  after 
the  rule  takes  effect.  ^^ 


3'  A  hypothetical  example  might  help  to  explain 
this  procedure.  Suppose  that  compliance  costs  are 
S2.000  the  first  year  and  $400  each  year  thereafter. 
The  adjustment  procedure  simply  splits  first  year 
compliance  costs  into  two  parfe:  (1)  $400,  for  the 
first  year  of  annual  costsi  and  (2)  the  residual 


First  Year  Burden  Hours 

In  the  first  year  the  plan  verification 
rule  is  in  effect,  there  would  be  a  total 
net  burden  hour  savings,  for 
underground  coal  mine  operators,  of 
44,750,  which  is  composed  of  7,912  first 
year  burden  hours  (from  Table  X-1)  and 
52,662  aiuiual  burden  hour  savings 
(from  Table  X-2).  The  44,750  net 
biu-den  hoiu  savings  have  associated 
cost  savings  of  $847,236.  which  is 
composed  of  $360,820  of  adjusted  first 
year  costs  (from  Table  X-1 )  and 
$1,208,056  of  annual  cost  savings  (from 
Table  X-2). 

Annual  Burden  Hours  in  Second  Year 
and  Every  Year  Thereafter 

There  would  be  a  total  net  aiuiual 
burden  hour  savings,  for  underground 
coal  mine  operators,  in  the  second  year 
the  proposed  plan  verification  rule  is  in 
effect  and  every  year  thereafter  of 
52,662,  which  has  associated  cost 
savings  of  approximately  $1.21  million 
annually  (from  Table  X-2).  These  net 
burden  hours  and  costs  include  annual 
burden  hour  and  cost  savings  due  to: 
reduced  mine  operator  citations  based 
on  MSHA  inspectors'  single,  full-shift 
sample  results  and  the  elimination  of 
associated  operator  abatement  sampling; 
reduced  mine  operator  citations  issued 
based  on  bi-monthly  sampling  results 
and  the  elimination  of  associated 
operator  abatement  sampling;  and 
savings  from  operators  no  longer  having 
to  perform  bi-monthly  operator 
sampling. 


$1,600.  Consequently,  adjusted  first  year  costs 
would  be  $1,600  and  annual  costs  (starting  in  year 
1)  would  be  $400. 


Ne* 


T-p' 
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"ABLE  X-2.— Summary  of  Annual  Paperwork  Burden  Hours  and  Related  Costs  That  Occur  in  the  First  Year 

AND  Every  Year  Thereafter  * 


<2Q  emp. 

^0  emp.  <500 

>500emp. 

Total 

Detail 

Annual 
hours 

Annual 
costs 

Annual       '      Annual 
houi^               costs 

Annual 
houi^ 

Annual 
costs 

Annual 
houi« 

Annual  costs 

UNDERGROUND  COAL  MINES 


PV  Rule: 

Increase  

Reduced  Inspector 

Citations*  

315 

-1.012 

-474 

-9,084 
-10.255 

$14,126 

-$24,678 

-$11,606 

-$212,901 
-  $235,059 

1,458 
-2,941 
-2,394 

-  35,350 

-  39,227 

$63,236 

-$71,911 

-$58,386 

-$830,435 
-$897,496 

111 

-111 

-105 

-3,075 
-3,180 

$4,550 

-$2,695 

-$2,561 

-$74,794 
-$75,500 

1,884 

-4.064 

-2,973 

-47,509 
-52,662 

$81,912 
-$99  285 

Reduced  Operator 
Citations''  

-$72,553 

Elimination  of  Bi- 
Mo  Sampling  .... 

Net  PV  Rule 

-$1,118,130 
-$1  208,056 

Source:  Preliminary  Regulatory  Economic  Analysis  Tables  VII-7,  VII-33,  VII-43,  VII-53,  and  VII-57. 

"  Reduction  related  to  M)  Reduced  citations  issued  based  on  inspector  sample  results  due  to  better  mine  ventilation  plans  arising  from  tt>e  PV 
'jie  and  (2i  reduced  aoatement  sampling  and  associated  costs  due  to  the  elimination  of  bi-monthly  operator  sampling. 

■  Reductiori  related  to:  (1)  Reduced  citations  issued  based  on  operator  sample  results  due  to  t>etter  mine  ventilation  plans  arising  from  the  PV 
jie  and  i2j  reduced  abatement  sampling  and  associated  costs  due  to  the  elimination  of  bi-monthly  operator  sampling. 


We  invite  public  comments  and  are 
particularly  interested  in  comments 
which: 

1.  Evaluate  Vk'hether  the  proposed 
collection  of  information  (presented 
here  and  in  the  PREA  for  the  proposed 
single,  full-shift  sample  and  plan 
verification  rules)  is  necessary  for  the 
proper  performance  of  the  functions  of 
MSHA.  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Wp  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  and 
approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  and  Regulatory 
.Affairs.  OMB  New  Executive  Office 
Building,  725  17th  St..  NW.  Rm.  10235, 
Washington.  DC  20503.  Attn:  Desk 
Officer  ♦'nr  MSHA.  Submit  written 
comments  on  the  information  collection 
not  later  than  September  5.  2000. 

Our  paperwork  submission 
summarized  above  is  explained  in  detail 
in  the  PREA.  The  PREA  includes  the 
estimated  costs  and  assumptions  for 


each  proposed  paperwork  requirement 
related  to  this  proposed  rule.  A  copy  of 
the  PREA  is  available  from  us.  These 
paperwork  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1995.  Respondents  are  not  required  to 
respond  to  any  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

D.  National  Environmental  Protection 
Act 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  each 
Federal  agency  to  consider  the 
environmental  effects  of  proposed 
actions  and  to  prepare  an 
Environmental  Impact  Statement  on 
major  actions  significantly  affecting  the 
quality  of  the  human  environment.  We 
have  reviewed  the  proposed  standard  in 
accordance  with  the  requirements  of  the 
NEPA  (42  U.S.C.  4321  et  seq.),  the 
regulation  of  the  Council  on 
Environmental  Quahty  (40  CFR  part 
1500),  and  the  Department  of  Labor's 
NEPA  procedures  (29  CFR  part  11).  As 
a  result  of  this  review,  we  have 
preliminarily  determined  that  this 
proposed  standard  will  have  no 
significant  environmental  impact. 

Commenters  are  encouraged  to  submit 
their  comments  on  this  determination. 

E.  Executive  Order  12630 
(Governmental  Actions  and  Interference 
vrith  Constitutionally  Protected  Property 
Rights) 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  does  not  involve 


implementation  of  a  policy  with  takings 
implications. 

F.  Executive  Order  12988  (Civil  Justice) 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  protection  of  children  from 
environmental  health  risks  and  safety 
risks,  we  have  evaluated  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  this 
proposal  would  not  have  an  adverse 
impact  on  children. 

H.  Executive  Order  13084  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

We  certify  that  this  proposed  rule 
does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 

/.  Executive  Order  13132  (Federalism) 

We  have  reviewed  this  rule  in 
accordance  with  Executive  Order  13132 
regarding  federalism,  and  have 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government." 

XI.  Public  Hearings 

MSHA  plans  to  hold  public  hearings 
on  the  proposed  rule.  The  hearings  will 
be  held  in  Prestonsburg,  Kentucky 
(Jenny  Wiley,  State  Resort  Park); 
Morgantown,  West  Virginia;  and  Salt 
Lake  City,  Utah.  The  hearing  dates, 
times,  and  specific  locations  will  be 
announced  by  a  separate  document  in 
the  Federal  Register.  The  hearings  will 
be  held  under  Section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

Appendix  A— Derivation  of  the  Critical 

\  dlues 

All  measurements  of  respirabie  dust 
concentration  are  subject  to  potential 
sampling  and  analytical  errors.  Because  of 
such  errors,  a  measurement  may  fall  slightly 
below  the  verification  limit  even  when  the 
true  concentration  of  respirabie  coal  mine 
dust  or  crystalline  silica  does  not.  Therefore, 
to  ensure  that  the  verification  limits  have 
actually  been  met.  it  is  necessary  to  provide 
for  a  margin  of  error  in  each  measurement. 
The  critical  values  provide  this  margin  of 
error.  When  valid  measurements  do  not 
exceed  the  appropriate  critical  values,  we  can 
be  confident  that  the  verification  limits  have 
not  been  exceeded  at  the  sampled  locations. 

To  explain  how  the  verification  limits  were 
derived,  it  is  helpful  to  define  some  symbolic 
notation.  Let  X  represent  a  measurement,  and 
let  n  represent  the  true  value  of  whatever 
quantity  is  being  measured — i.e.,  the  full  shift 
average  concentration,  at  a  specific  sampling 
location,  of  either  respirabie  coal  mine  dust 
or  respirabie  crystalline  silica  dust.  The 
difference  between  X  and  p  is  the 
measurement  error  and  is  denoted  by  e.  X  = 

H  +  £. 

In  accordance  with  standard  statistical  and 
industrial  hygiene  practice,  e  (but  not  |i)  is 
assumed  to  be  normally  distributed.  Since 
the  approved  sampling  and  analytical 
methods  for  measuring  concentrations  of 
respirabie  coal  mine  dust  and  respirabie 
silica  dust  are  both  statistically  unbiased,  e 
has  a  mean  value  of  zero  and  a  degree  of 
variability  represented  by  its  standard 
deviation,  denoted  by  o, .  The  ratio  of  Oe  to 
H  is  called  the  measurement  coefficient  of 
variation  (CV)  due  to  sampling  and  analytical 
errors. >  The  CV  relates  entirely  to  variability 
due  to  measurement  errors  and  not  at  all  to 
variability  in  actual  dust  concentrations. 

For  respirabie  coal  mine  dust,  the  value  of 
CV  used  in  cedculating  critical  values  was 
chosen  to  be  consistent  with  the  value 
proposed  at  p  =  2.0  mg/m^  in  the  Coal  Mine 
Respirabie  Dust  Standard  Noncompliance 
Determinations  Notice,  (63  FR  5700. 
February  3,  1998): 

CV  =  V(7%)^+(5%)-+(5%)2  =  10% 


The  7-percent  term  in  this  formula  accounts 
for  uncertainty  due  to  potential  weighing 
error,  and  the  two  5-percent  terms  account 
for  differences  between  individual  cyclones 
Emd  for  variability  in  the  exact  volume  of  air 
pumped  through  the  filter  during  a  480- 
minute  shifi. 

For  respirabie  silica  dust,  the  value  of  CV 
used  in  calculating  critical  values  is: 


» In  some  publications,  this  ratio  is  called  the 
relative  standard  deviation  (RSD).  It  is  sometimes 
also  denoted  by  CV^.!,  where  "total"  refers  to  all 
sources  of  potential  sampling  and  analytical  error 
but  does  not  cover  variability  in  ^^  itself. 


CV  =  7(5.3%)^+ (4.2%)'+ (5.6%)^  =  9% 

The  5.3-percent  term  in  this  formula 
accounts  for  imprecision  in  the  Infrared 
(Infi-ared  Spectrophotometer  or  IR) 
measurement  of  crystalline  silica  mass 
deposited  on  the  filter,  the  4.2-percent  term 
represents  variability  in  air  volume,  and  the 
final  5.6-percent  term  accounts  for 
uncertainty  due  to  variability  between 
individual  cyclones,  given  the  size 
distribution  of  crystalline  silica  dust 
encountered  in  mining  environments 
(Hartley.  November  1999). 

Each  critical  value  (c)  was  calculated  to 
provide  a  confidence  level  of  at  least  95 
percent  that  the  ventilation  plan  was 
effective  in  preventing  dust  concentrations 
from  exceeding  the  verification  limits.  Using 
a  confidence  coefficient  of  1.645,  based  on 
the  standard  normal  probability  distribution, 
knowledge  of  the  CV  makes  it  possible  to 
calculate  a  1-tailed,  95-percent  upper 
confidence  limit  (UCL)  for  p,  given  a  single 
measurement  X.  The  UCL  is  X(l  +  1.645CV). 
When  X  <  c,  the  UCL  for  p  is  less  than  or 
equal  to  the  verification  limit.  When  X  >  c, 
the  UCL  for  p  exceeds  the  verification  limit. 

For  example,  suppose  X  =  1.71  mg/m^ 
respirabie  dust.  Then  the  UCL  for  p  would  be 
1.71(1  +  (10%  of  1.645))  =  1.99  mg/m3, 
which  is  less  than  the  verification  limit  for 
respirabie  coal  mine  dust.  If,  however,  X  = 
1.72  mg/m3,  then  the  UCL  for  p  would  be 
1.721. 1645  mg/m^,  which  slightly  exceeds 
the  verification  limit.  Similarly,  for  respirabie 
crystalline  silica  dust,  the  UCL  for  p  is  87(1 
+  (9%  of  1.645))  =  99.9  pg/m^  when  X  =  87 
pg/m^  and  slightly  above  the  verification 
limit  of  100  pg/m3  when  X  =  88  pg/m^. 

If  more  than  one  measurement  is  available, 
then  the  confidence  coefficient  changes  to 
reflect  multiplication  of  the  tail  probabilities 
for  independent  measurement  errors.  When  n 
measurements  are  available,  the  objective  is 
to  calculate  a  critical  value  (c)  such  that  if 
each  of  the  n  measurements  is  <  c,  then  the 
1-tailed  95-percent  UCL  for  p  is  <  the 
verification  limit.  Since  the  product  of  the  n 
individual  tail  probabilities  must  equal  0.05, 
the  appropriate  1-tail  probability  for  each 
measurement  individually  is  the  n'*"  root  of 
0.05. 

For  example,  if  n  =  3,  then  the  appropriate 
1-tail  probability  for  each  measurement  is  the 
cube  root  of  0.05,  or  0.3684.  The  standard 
normal  confidence  coefficient  corresponding 
to  this  tail  probability  is  0.336.  Therefore, 
when  all  three  measurements  have  the  same 
value  (X),  the  UCL  is  X(1+0.336CV). 
Substituting  the  appropriate  CV  estimate,  the 
UCL  is  Xl.0336  for  coal  mine  dust  or 
Xl.0302  for  crystalline  silica.  Consequently, 
to  obtain  the  critical  value,  the  verification 
limit  is  first  divided  by  1.0336  (coal  mine 
dust)  or  1.0302  (crystalline  silica  dust)  and 


then  truncated  to  the  desired  number  of 
decimal  digits.  This  yields  1.93  mg/m^  for 
coal  mine  dust  and  97  pg/m^  for  respirabie 
crystalline  silica  dust. 

The  confidence  coefficients  used  to 
establish  critical  values  by  this  method  are  as 
follows: 

n — Confidence  Coefficient 

1  1.645 

2  0.760 

3  0.336 

4  0.068 

For  n  >  4,  the  confidence  coefficient  is  less 
than  0.068. 

It  should  be  noted  that  although  the  critical 
value  calculated  for  n  >  4  is  slightly  below 
the  verification  limit  for  both  types  of  dust, 
for  simplicity  it  was  set  equal  to  the 
verification  limit  as  a  close  approximation. 
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XII.  Regulator>  Text 

List  of  Subjects 

30  CFR  part  70 

Coal,  Mine  safety  and  health, 
Underground  coal  mines,  Respirable 
dust. 

30  CFR  part  75 

Coal,  Mine  safety  and  health. 
Underground  coal  mines,  Ventilation. 

30  CFR  part  90 

Coal,  Mine  safety  and  health. 

Dated:  June  20.  2000. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  70— MANDATORY  HEALTH 
STANDARDS— UNDERGROUND  CQAl 
MINES 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h),  957  and 
961 ,  unless  otherwise  noted. 

2.  Section  70.2  is  revised  to  read  as 

follows: 

Subpart  A — General 

Sec. 

70.2    Definitions. 

Subpart  A — General 

§70.2     Definitions. 

(a)  Act  rnean^  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  Public  Law  91- 


173,  as  amended  by  Public  Law  95-164, 
30  U.S.C.  801  et.  seq. 

(b)  Active  workings  means  any  place 
in  a  coal  mine  where  miners  are 
normally  required  to  work  or  travel. 

(c)  Concentration  means  an  8-hour 
MRE  equivalent  measiu^  of  the  amount 
of  respirable  dust  per  unit  volume  of  air. 
The  concentration  of  respirable  dust  is 
determined  in  two  steps.  First,  divide 
the  weight  of  dust  in  milligrams 
collected  on  the  filter  of  an  approved 
sampling  device  by  480  minutes  times 
the  sampler  flow  rate.  Second,  multiply 
that  concentration  by  a  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used.  The 
product  is  the  equivalent  concentration 
as  measured  with  an  MRE  instrument. 

(d)  Critical  value  means  the  highest 
full  shift  dust  concentration 
measiuement  that  MSHA  will  accept  in 
approving  a  mine  ventilation  plan  or 
interim  plan. 

(e)  Designated  area  (DA)  means  an 
area  of  a  mine  identified  by  the  operator 
under  §  75.371(t)  of  this  title  and 
approved  by  the  District  Manager,  or 
identified  by  the  Secretary.  Each  DA 
will  be  identified  by  a  four-digit 
identification  number  assigned  by 
MSHA. 

(f)  Designated  occupation  (DO)  means 
the  occupation  or  work  location  on  a 
mechanized  mining  imit  that  has  been 
determined  by  results  of  respirable  dust 
samples  to  have  the  greatest  respirable 
dust  concentration. 

(g)  District  Manager  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine  is 
located. 

(h)  Dust  control  parameters  means  the 
engineering  or  environmental  controls, 
maintenance  procedures,  and  any  other 
requirements  specified  in  each 
ventilation  plan  that  are  being  used  on 
the  mechanized  mining  unit  and 
throughout  the  mine  to  control  the  level 
of  respirable  coal  mine  dust  and 
respirable  quartz  dust  in  the  work 
environment. 

(i)  Engineering  or  environmental 
controls  means  any  method  to  control 
the  level  of  respirable  coal  mine  dust 
and  quartz  dust  in  the  work 
environment  by  either  reducing  dust 
generation  or  by  suppressing,  diluting, 
capturing  or  diverting  the  dust  being 
generated  during  the  mining  process.  It 
does  not  include  powered,  air-piuifying 
respirators  (PAPRs)  or  any  other  type  of 
personal  protection  equi'^.nent. 

(j)  Full  shift  means  ar.  e;,dre  work 
shift  including  travel  tii::e  but 
excluding,  for  piu'poset,  of  bimonthly 
sampling  only,  any  time  in  excess  of  480 
minutes. 
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(k)  Interim  ventilation  plan  means  a 
ventilation  plan  for  a  longwall  operation 
under  which  operators  are  allowed  to 
use  PAPRs  or  verifiable  administrative 
controls. 

(1)  Longwall  face  means  a  working 
place  in  a  coal  mine  where  coal  is 
extracted  from  the  exposed  face  or  seam 
using  the  longwall  method  of  mining. 

(m)  LongHolI  mining  section  means 
the  area  of  the  coal  mine  employing 
longwall  mining,  from  the  loading  point 
of  the  section  up  to  and  including  the 
longwall  face.  The  loading  point  is  also 
included. 

(n)  Material  produced  means  coal 
and/or  any  other  substance  extracted  by 
a  mechanized  mining  unit  during  any 
production  shift. 

(0)  Mechanized  mining  unit  (MMU) 
means  a  unit  of  mining  equipment 
including  hand  loading  equipment  used 
for  the  production  of  material;  or  a 
specialized  unit  which  utilizes  mining 
equipment  other  than  specified  in 

§  70.206  for  the  production  of  material. 
MSHA  assigns  each  MMU  a  four  digit 
identification  number.  The  MMU 
retains  the  identification  number 
regardless  of  where  the  unit  relocates 
within  the  mine.  When  two  sets  of 
mining  equipment  are  provided  in  a 
series  of  working  places  and  only  one 
production  crew  is  employed  at  any 
given  time  on  either  set  of  mining 
equipment,  the  two  sets  of  equipment 
are  identified  as  a  single  MMU.  When 
two  or  more  MMUs  are  simultaneously 
engaged  in  the  production  of  material 
within  the  same  working  section,  each 
such  MMU  is  identified  separately. 

(p)  MRE  means  the  Mining  Research 
Establishment  of  the  National  Coal 
Board,  London,  England. 

(q)  MRE  instrument  means  the 
gravimetric  dust  sampler  with  a  foiu 
channel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

(r)  MSHA  means  the  Mine  Safety  and 
Health  Administration  of  the 
Department  of  Labor. 

fs)  Powered,  air-purifying  respirator 
(PAPR)  means  a  type  of  loose-fitting 
helmet  respirator  with  a  visor  that  uses 
a  blower  to  force  the  ambient  air 
through  air-purifying  elements  to 
deliver  filtered  air  into  the  miner's 
breathing  area. 

(t)  Production  shift  means: 

(1)  With  regard  to  a  mechanized 
mining  unit,  a  shift  during  which 
material  is  produced,  or 

(2)  With  regard  to  a  designated  area  of 
a  mine,  a  shift  during  which  material  is 
produced  and  routine  day-to-day 
activities  are  occiuring  in  the  designated 
area. 


(u)  Provisional  ventilation  plan  means 
a  ventilation  plan  which  has  been 
approved  by  the  District  Manager 
pending  verification  by  MSHA  of  the 
effectiveness  of  the  plan's  dust  control 
parameters. 

(v)  Quartz  means  crystalline  silicon 
dioxide  (Si02)  as  measured  by  MSHA's 
Analytical  Method  P-7:  Infrared 
Determination  of  Quartz  in  Respirable 
Coal  Mine  Dust. 

(w)  Respirable  dust  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Hmnan  Services 
in  accordance  with  part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this 
title.  Sampling  device  approvals  issued 
by  the  Secretary  of  the  Interior  and 
Secretary  of  Health,  Education,  and 
Welfare  are  continued  in  effect. 

(x)  Secretary  means  the  Secretary  of 
Labor  or  delegate. 

(y)  Verifiable  administrative  control 
means  any  work  practice  that  can 
significantly  reduce  daily  exposure  to 
respirable  dust  hazards  by  altering  the 
way  in  which  work  is  performed  and 
which: 

(1)  Can  be  reviewed  to  confirm  its 
proper  implementation, 

(2)  Is  clearly  understood  by  miners, 
and 

(3)  Can  be  applied  consistently  over 
time. 

(z)  Verification  limits  means  2.0  mg/ 
m^  of  respirable  coal  mine  dust  and  100 
Hg/m^  of  respirable  quartz  dust  (MRE- 
equivalent  concentrations)  measured 
over  a  full  shift. 

(aa)  Verification  production  level 
IVPL)  means  the  tenth  highest 
production  level  recorded  in  the  most 
recent  thirty  production  shifts. 

(bb)  Verification  sample  means  a 
valid  sample  taken  on  a  full  shift  during 
which  the  amount  of  material  produced 
is  at  or  above  the  VPL  and  using  only 
the  engineering  or  environmental 
controls  and  other  measures  included  in 
the  ventilation  plan,  at  levels  not 
exceeding  115%  of  the  quantities 
specified  in  the  plan. 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Dust  Standards 

70.100  What  are  the  respirable  dust 
standards  when  quartz  is  not  present? 

70.101  What  is  the  respirable  dust  standard 

when  (luartz  is  prespnt? 

Subpart  B — Dust  Standards 

Authority:  30  U.S.C.  811  and  813(h). 

§  70  1 00     What  are  the  respirable  dust 
standards  when  quartz  is  not  present? 

When  quartz  is  not  present: 


(a)  Each  operator  shall  continuously 
maintciin  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  each  miner 
in  the  active  workings  of  each  mine  is 
exposed  at  or  below  2.0  milligrams  of 
respirable  dust  per  cubic  meter  of  air  as 
measured  with  an  approved  sampling 
device  and  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  §  70.2(c). 

(b)  Each  operator  shall  continuously 
maintain  the  average  concentration  of 
respirable  dust  within  200  feet  outby  the 
working  faces  of  each  section  in  the 
intake  airways  at  or  below  1.0 
milligrams  of  respirable  dust  per  cubic 
meter  of  air  as  measured  with  an 
approved  sampling  device  and  in  terms 
of  an  equivalent  concentration 
determined  in  accordance  with 

§  70.2(c). 

§70  101     What  is  the  respirable  dust 
standard  when  quartz  is  present? 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz  as 
determined  by  samples  taken  by  the 
Secretary,  the  operator  shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active 
workings  is  exposed  at  or  below  a 
concentration  of  respirable  dust, 
expressed  in  milligrams  per  cubic  meter 
of  air  as  measured  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  70.2(c),  computed  by 
dividing  the  percent  of  quartz  into  the 
number  10. 

Excunple:  The  respirable  dust 
associated  with  a  mechanized  mining 
unit  or  a  designated  area  in  a  mine 
contains  quartz  in  the  amount  of  20%. 
Therefore,  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
associated  with  that  mechanized  mining 
unit  or  designated  area  shall  be 
continuously  maintained  at  or  below  0.5 
milligrams  of  respirable  dust  per  cubic 
meter  of  air  (10/20=0.5  mg/m^ ). 

4.  Subpart  C  is  revised  to  read  as 
follows: 
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Subpart  C— Verification  of 
Underground  Coal  Mine  Ventilation 
Plan  Effectiveness:  Use  of  Approved 
Powered,  Air-Purifying  Respirators: 
Use  of  Verifiable  Administrative 
Controls;  Actions  Necessary  When  in 
Violation  of  Respirable  Dust  Standard: 
and  Status  Change  Reports 

Verification  of  Underground  Coal  Mine 
Ventilation  Plan  Effectiveness 

70.201  Who  must  have  a  verified 
ventilation  plan? 

70.202  What  is  a  verified  ventilation  plan? 

70.203  What  will  trigger  the  plan 
verification  process? 

70.204  When  will  MSHA  conduct 
verification  sampling? 

70.205  What  must  I  (the  operator)  do  to 
comply  with  this  standard? 

70.206  Who  will  MSHA  sample  and  where 
will  MSHA  place  the  sampling  device(s) 
when  conducting  verification  sampling? 

70.207  How  many  shifts  will  MSHA  sample 
to  verify  my  ventilation  plan? 

70.208  What  if  30  shifts  of  production  data 
are  not  available  to  establish  the 
verification  production  level  (VPL)? 

70.209  When  will  MSHA  approve  my 
ventilation  plan? 

70.210  What  must  I  (the  operator)  do  if  a 
verification  sample  exceeds  either 
verification  limit? 

70.211  What  if  verification  samples 
continue  to  exceed  either  verification 
limit  even  though  I  (the  operator)  believe 
all  feasible  engineer  and  environmental 
controls  are  in  place? 

Use  of  Approved  Powered,  Air-Purifying 
Respirators 

70.212  For  my  longwall  operation,  what 
must  I  (the  operator)  do  in  order  to  use 
approved  PAPRs  to  supplement 
engineering  or  environmental  controls? 

70.213  For  my  longwall  operation,  when 
will  MSHA  approve  my  interim 
ventilation  plan  incorporating  a  PAPR 
respiratory  protection  program? 

70.214  For  my  longwall  operation,  under 
what  circumstances  may  I  (the  operator) 
continue  to  use  PAPRs  to  supplement 
engineering  or  environmental  controls? 

70.215  What  if  an  MSHA  DO  sample 
exceeds  the  applicable  dust  standard,  or 
an  MSHA  sample  for  a  miner  required  to 
wear  a  PAPR  exceeds  twice  the 
applicable  dust  standard? 

Use  of  Verifiable  Administrative  Controls 

70.216  For  my  longwall  operation,  what 
must  I  (the  operator)  do  in  order  to  use 
verifiable  administrative  controls  to 
supplement  engineering  or 
environmental  controls? 

70.217  For  my  longwall  operation,  when 
will  MSHA  approve  my  interim 
ventilation  plan  incorporating  verifiable 
administrative  controls? 

70.218  For  my  longwall  operation  with  an 
approved  interim  ventilation  plan,  what 
must  I  (the  operator)  do  if  an  MSHA 
sample  exceeds  the  applicable  dust 
standard? 


Actions  Necessary  When  in  Violation  of 
Respirable  Dust  Standards 

70.219  What  must  I  (the  operator)  do  if  I  am 
cited  for  exceeding  the  applicable  dust 
standard? 

Information  to  Be  Posted  on  the  Mine 
Bulletin  Board 

70.220  What  information  must  I  (the 
operator)  post  on  the  mine  bulletin 
board? 

Status  Change  Reports 

70.221  What  action  must  I  (the  operator) 
take  if  the  operational  status  of  my  mine, 
MMU,  or  DA  changes? 

Subpart  C— Verification  of 
Underground  Coal  Mine  Ventilation 
Plan  Effectiveness:  Use  of  Approved 
Powered.  Air-Purifying  Respirators; 
Use  of  Verifiable  Administrrtive 
Controls:  Actions  Necessary  When  m 
Violation  of  Respirable  Dust  Standard; 
and  Status  Change  Reports 

Authority:  30  U.S.C.  811,  813(h),  and  957. 

Verification  oflnder^round  Coal  Mine 
Ventilation  Plan  Effectiveness 

§  70.201     Who  must  have  a  verified 
ventilation  plan? 

All  underground  coal  mine  operators 
must  have  a  verified  ventilation  plan. 

§  70.202     What  is  a  verified  ventilation 
plan? 

A  verified  ventilation  plan  is  a  plan 
that  has  been  demonstrated  as  effective, 
at  a  high  level  of  confidence,  in 
mciintaining  the  concentration  of 
respirable  coal  mine  dust  and  quartz 
dust  in  each  MMU  at  or  below  2.0  mg/ 
m^  and  100  (ig/m^,  respectively.  This 
demonstration  is  based  on  MSHA 
verification  samples. 

§  70.203    What  wit!  trigger  the  plan 
verification  process? 

MSHA  will  initiate  the  plan 
verification  process  when: 

(a)  You  submit  a  new  ventilation  plan 
under  §  75.370  or  you  amend  a 
previously  approved  ventilation  plan 
under  §  75.371(f);  or 

(b)  The  District  Manager  requires  you 
to  change  the  ventilation  plan  after 
determining  that  your  dust  control 
parameters  no  longer  effectively  control 
the  concentration  of  respirable  dust  in 
the  working  environment  of  an  MMU 
under  the  current  mining  conditions;  or 

(c)  You  propose  revisions  to  a 
previously  verified  ventilation  plan  and 
the  District  Manager  determines  that  the 
proposed  revisions  may  cause  the  plan 
to  be  inadequate. 

§  70.204     When  will  MSHA  conduct 
verification  sampling? 

The  District  Manager  will  notify  you 
of  the  schedule  for  verification  sampling 


after  granting  provisional  approval  of 
your  ventilation  plan.  Before  vou 
receive  provisional  approval,  however, 
you  may  be  required  to  change  your 
plan  if  the  District  Manager  determines 
that  your  dust  control  parameters  are 
inadequate  or  unsuitable  for  the  current 
mining  conditions. 

§  70.205    What  must  I  (the  operator)  do  to 

comply  with  this  standard? 

To  comply  with  this  standard,  at  the 
time  the  District  Manager  notifies  you 
that  MSHA  will  conduct  verification 
sampling  you  must: 

(a)  Set  yoiu-  operating  conditions  so  as 
to  mine  at  or  above  the  VPL  and  use 
only  the  dust  control  parameters  and 
other  measures  listed  in  your  plan  on 
the  date  scheduled  for  verification 
sampling; 

(b)  For  each  MMU  to  be  sampled, 
make  available  records  of  the  amount  of 
material  produced  each  shift  during  the 
previous  six-month  period  as  prescribed 
in  §  75.370(h); 

(c)  Provide  the  additional  information 
described  under  §  75.371(f);  and 

(d)  Notify  the  District  Manager  if  you 
cannot  meet  the  conditions  described  in 
paragraph  (a)  on  the  scheduled  date. 

§  70.206    Who  will  MSHA  sample  and  where 
will  MSHA  place  the  sampling  clevice(s) 
when  conducting  verification  sampling? 

(a)  MSHA  will  sample  the 
environment  of: 

(1)  The  designated  occupation  (DO); 
roofbolter  operators;  longwall  jack 
setters;  and 

(2)  Any  other  occupation  designated 
by  the  District  Manager. 

(b)  Unless  otherwise  directed  by  the 
District  Manager,  MSHA  will  take  DO 
samples  by  placing  the  sampling 
device(s)  in  the  following  locations: 

(1)  Conventional  section  using  cutting 
machine — on  the  cutting  machine 
operator  or  on  the  cutting  machine 
within  36  inches  inby  the  normal 
working  position; 

(2)  Conventional  section  shooting  off 
the  solid — on  the  loading  machine 
operator  or  on  the  loading  machine 
within  36  inches  inby  the  normal 
working  position; 

(3)  Continuous  mining  section  other 
than  auger-type — on  the  continuous 
mining  machine  operator  or  on  the 
continuous  mining  machine  within  36 
inches  inby  the  normal  working 
position; 

(4)  Continuous  mining  machine; 
auger-type — on  the  jacksetter  who  works 
nearest  the  working  face  on  the  return 
air  side  of  the  continuous  mining 
machine  or  at  a  location  that  represents 
the  maximum  concentration  of  dust  to 
which  the  miner  is  exposed; 
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(5)  Scoop  section  using  cutting 
machine — on  the  cutting  machine 
operator  or  on  the  cutting  machine 
within  36  inches  inby  the  normal 
working  position; 

(6)  Scoop  section  shooting  off  the 
solid — on  the  coal  drill  operator  or  on 
the  coal  drill  within  36  inches  inby  the 
aormal  working  position; 

(7)  Longwall  section — on  the  miner 
who  works  nearest  the  return  air  side  of 
the  longwall  working  face  or  along  the 
working  face  on  the  return  side  within 
48  inches  of  the  comer; 

(8)  Hand  loading  section  with  a 
cutting  machine — on  the  cutting 
machine  operator  or  on  the  cutting 
machine  within  36  inches  inby  the 
normal  working  position; 

(9)  Hand  loading  section  shooting  off 
the  solid — un  the  hand  loader  exposed 
to  the  greatest  dust  concentration  or  at 
a  location  that  represents  the  maximum 
concentration  of  dust  to  which  the 
miner  is  exposed;  and 

(10)  Anthracite  mine  sections — on  the 
hand  loader  exposed  to  the  greatest  dust 
concentration  or  at  a  location  that 
represents  the  maximum  concentration 
of  dust  to  which  the  miner  is  exposed. 

§70.207     How  many  shifts  will  MSHA 
sample  to  verity  my  ventilation  plan? 

MSHA  can  approve  your  ventilation 
plan  based  on  only  one  shift  of 
sampling,  provided  all  the  samples 
taken  on  that  shift  meet  the  criteria  for 
a  verification  sample  and  none  of  them 
exceed  the  critical  values  for  a  single 
shift  specified  in  §§  70.209  and  70.213. 
We  will  sample  additional  shifts  if  one 
verification  sample  exceeds  the 
specified  critical  values,  or  if  any  of  the 
samples  taken  do  not  meet  the  criteria 
for  a  verification  sample 

§  70.208     What  if  30  shifts  of  production 
data  are  not  available  to  establish  the 
verification  production  level  (VPL)? 

It  \ou  do  not  have  JU  shilts  of 
production  data  to  establish  a  VPL,  the 
VPL  will  be  the  minimum  production 
level  attained  on  a  shift  that  was 
sampled  to  verify  the  plan's 
effectiveness.  This  production  level 
must  be  incorporated  into  the 
ventilation  plan  that  is  ultimately 
approved  bv  the  District  Manager 

§  70.209    When  will  MSHA  approve  my 
ventilation  plan? 

M.SH.\  will  approve  your  ventilation 
plan  when: 

(a)  None  of  the  verification  samples 
exceed  the  following  critical  values  for 
respirable  coal  mine  dust  and  quartz 
dust: 

(1)  For  respirable  coal  mine  dust,  the 
critical  value  is: 


(i)  1.71  mg/m^  if  samples  are  collected 
for  only  one  shift; 

(ii)  1.85  mg/m^  if  samples  are 
collected  for  two  shifts; 

(iii)1.93  mg/m^  if  samples  are 
collected  for  three  shifts;  and 

(iv)  2.0  mg/m^  if  samples  are  collected 
for  four  or  more  shifts. 

(2)  For  respirable  quartz  dust,  the 
critical  value  is: 

(i)  87  "\ig/m^  if  samples  are  collected 
for  only  one  shift; 

(ii)  93  "iig/m^  if  samples  are  collected 
for  two  shifts; 

(iii)  97  "iig/m^  if  samples  are 
collected  for  three  shifts;  and 

(iv)  100  "|ig/m3  if  samples  are 
collected  for  four  or  more  shifts. 

(b)  You  adjust  your  plan,  if  necessary, 
to  include  all  the  dust  control 
parameters  that  were  in  effect  during 
verification  sampling. 

§  70.21 0    What  must  I  (the  operator)  do  if  a 
verification  sample  exceeds  either 
verification  limit? 

If  a  verification  sample  exceeds  either 
verification  limit,  you  must: 

(a)  Immediately  take  corrective  action 
to  lower  the  concentration  of  respirable 
dust  in  the  work  environment  of  the 
affected  occupation  or  location  to  a  level 
no  greater  than  the  applicable 
verification  limit; 

fb)  Make  approved  respiratory 
equipment  available  to  affected  miners 
following  the  procedures  in  §  70.300; 
and 

(c)  Within  5  days  of  receiving  results 
of  verification  sampling,  submit  changes 
in  your  dust  control  parameters  and  any 
other  corrective  actions  you 
implemented  to  the  District  Manager  for 
review.  The  District  Manager  will  notify 
you  if  your  ventilation  plan  is 
provisionally  approved  xmder  §  70.210 
(c). 

(1)  If  your  ventilation  plan  is 
provisionally  approved,  the  District 
Manager  will  notify  you  when  MSHA 
will  start  verification  sampling  over 
again,  or  continue  verification  sampling. 

(2)  If  your  ventilation  plan  is  not 
provisionally  approved,  the  District 
Manager  will  require  you  to  make 
additional  changes  in  your  plan 
parameters.  Once  you  have  made  all 
required  changes  to  your  plan 
parameters,  you  will  receive  provisional 
approval  of  your  ventilation  plan.  Then, 
the  District  Manager  will  notify  you 
when  MSHA  will  start  verification 
sampling  over  again,  or  continue 
verification  sampling  from  the  point  at 
which  it  stopped. 


§  70.21 1     What  if  verification  samples 
continue  to  exceed  either  verification  limit 
even  though  I  (the  operator)  believe  all 
feasible  engineering  and  environmental 
controls  are  In  place? 

If  verification  samples  continue  to 
exceed  the  verification  limit  and  you 
believe  all  feasible  engineering  and 
environmental  controls  are  in  place, 
then: 

(a)  If  the  ventilation  plan  being 
verified  is  for  an  MMLI  that  uses  a 
mining  system  other  than  longwall 
mining,  MSHA  may  suggest  additional 
controls  for  you  to  implement. 

(b)  If  the  MMU  employs  a  longwall 
mining  system,  MSHA  may  suggest 
additional  controls  for  you  to 
Implement;  and.  you  may  request  in 
writing  that  the  Administrator  for  Coal 
Mine  Safety  and  Health  determine 
whether  or  not  you  are  using  all  feasible 
engineering  or  environmental  controls 
to  reduce  concentrations  of  respirable 
dust  to  as  low  a  level  as  possible;  and 

(c)  If  MSHA  determines  that  you  are 
using  all  feasible  engineering  or 
environmental  on  your  longwall,  based 
on  its  assessment  of  the  suitability  of 
available  conuol  measures  to  your 
particular  MMU,  MSHA  will  notify  you 
that  you  may  use  either  powered,  air- 
purifying  respirators  (PAPRs)  approved 
under  42  CFR  84,  or  verifiable 
administrative  controls  on  an  interim 
basis  to  supplement  the  engineering  or 
environmental  controls  you  have 
implemented  to  achieve  compliance, 
until  additional  feasible  engineering  or 
environmental  controls  become 
available.  If  you  use  these  supplements, 
the  DO  would  be  changed  from  the  060 
to  the  044  occupation. 

Use  of  Approved  Powered,  Air- 
Purifying  Respirators 

§  70.21 2     For  my  longwall  operation,  what 
must  I  (the  operator)  do  in  order  to  use 
approved  PAPRs  to  supplement 
engineering  or  environmental  controls? 

In  order  to  use  PAPRs  to  supplement 
engineering  or  environmental  controls, 
you  must: 

(a)  Submit  a  revised  ventilation  plan 
to  the  District  Manager  within  5  days  of 
receiving  notification  allowing  you  to 
supplement  the  engineering  or 
environmental  controls  on  your 
longwall  for  compliance  purposes.  Your 
plan  must  include  feasible  engineering 
or  envir(3nmental  controls  capable  of 
maintaining  concentrations  of  respirable 
dust  in  the  environment  of: 

(1)  The  DO  {Occ  044— longwall 
operator  or  the  occupation  selected  by 
the  District  Manager)  at  or  below  the 
verification  limits;  and 

(2)  Any  miner  working  downwind  of 
the  DO,  who  is  required  to  wear  a  PAPR, 
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at  or  below  two  times  the  verification 

limits. 

(b)  Incorporate  in  your  plan  a 
respiratory  protection  program  for  the 
use  of  PAPRs  following  the  procedures 
specified  in  <*  72.710  MSHAs  District 
Manager  mav  require  you  to  make 
modifications  to  vour  respiratory 
protection  program  before  granting 
provisional  approval. 

(c)  Obtain  provisional  approval  of 
your  ventilation  plan  from  the  District 
Manager: 

(d)  Have  MSHA  verify  your  plan's 
effectiveness  by  sampling  the 
environment  of  the  DO  (Occ  044 — 
longwall  operator)  or  other  occupation 
directed  bv  the  District  Manager  and 
those  miners  working  downwind  of  the 
DO  who  are  required  to  wear  approved 
PAPRs  on  the  longwall  face  following 
the  verification  sampling  procedures  in 
§§70.205  and  70  206: 

(e)  Maintain  and  monitor  compliance 
with  the  revised  ventilation  plan;  and 

(f)  Continue  to  look  for  improvements 
that  you  can  make  and  implement 
feasible  solutions  when  they  become 
available  that  would  maintain  the 
environment  of  the  miners  required  to 
wear  PAPRs  at  or  below  the  verification 
limits 

§70.213    For  my  longwall  operation,  when 
will  MSHA  approve  my  Interim  ventilation 
plan  incorporating  a  PAPR  respiratory 
protection  program? 

MSHA  will  approve  your  interim 
ventilation  plan  when: 

(a)  None  of  the  verification  samples 
for  the  DO  exceed  the  critical  values  for 
respirable  coal  mine  dust  and  quartz 
dust  specified  in  §  70.209; 

(b)  None  of  the  verification  samples 
for  the  miners  working  downwind  of  the 
DO.  who  are  required  to  wear  approved 
PAPRs.  exceed  the  following  critical 
values  for  respirable  coal  mine  dust  and 
quartz  dust: 

(Ij  For  respirable  coal  mine  dust,  the 
value  is: 

(i)  3.54  mg/m^  if  samples  are  collected 
for  only  one  shift; 

(ii)  3  77  mg/m'  if  samples  are 
collected  for  two  shifts; 

(iiil3.89  mg'm'  if  samples  are 
coUecied  for  three  shifts: 

(ivj  4  0  mg/m  *  if  samples  are  collected 
for  four  or  more  shifts. 

(2)  For  respirable  quartz  dust,  the 
value  is: 

(i)  174  |ig/m  *  if  samples  are  collected 
for  only  one  shift; 

(ii)  187  ng/m  *  if  samples  are  collected 
for  two  shifts: 

(ill)  194  ng/m  '  if  samples  are 
collected  for  three  shifts; 

(iv)  200  ^ig/m  '  if  samples  are 
collected  for  four  or  more  shifts;  and 


(c)  You  adjust  your  plan,  if  necessary, 
to  include  all  the  dust  control 
parameters  that  were  in  effect  during 
verification  sampling. 

§  70.214     For  my  longwall  operation,  under 
what  circumstances  may  I  (the  operator) 
continue  to  use  PAPRs  to  supplement 
engineering  or  environmental  controls? 
You  may  continue  to  use  approved 
PAPRs  for  compliance  purposes  under 
the  following  conditions: 

(a)  You  implement  and  maintain  all 
feasible  engineering  or  environmental 
controls  on  each  shift; 

(b)  Y'ou  implement  and  maintain  the 
PAPR  respirator}  protection  program  as 
approved  by  the  District  Manager; 

(c)  No  MSHA  DO  sample  exceeds  the 
applicable  dust  standards,  and  no 
MSHA  sample  for  any  miner  working 
downwind  of  the  DO  and  required  to 
wear  a  P.\PR  exceeds  two  times  the 
applicable  dust  standards;  and 

(d)  You  continue  to  look  for 
improvements  that  you  can  make  and 
implement  feasible  solutions  when  they 
become  available  that  would  maintain 
the  en\  ironment  of  the  miners  required 
to  wear  PAPRs  at  or  below  the 
verification  limits. 

§  70.21 5    What  if  an  MSHA  DO  sample 
exceeds  the  applicable  dust  standard,  or  an 
MSHA  sample  for  a  miner  required  to  wear 
a  PAPR  exceeds  twice  the  applicable  dust 
standard? 

If  an  MSHA  DO  sample  exceeds  the 
dust  standard  you  must: 

(a)  Promptly  review  your  dust  control 
procedures  to  determine  the  cause  of  the 
high  dust  concentration  levels  and  take 
appropriate  action  to  prevent  similar 
occurrences  in  the  future; 

(b)  Promptly  review  the  continued 
effectiveness  of  your  approved  PAPR 
respiratory  protection  program;  and 

(c)  If  necessary,  make  changes  to  your 
dust  control  parameters  and  submit 
them  to  the  District  Manager  for  review 
and  approval. 

Use  of  Verifiable  Administrative 
Controls 

§70.216    For  my  longwall  operation,  what 
must  I  (the  operator)  do  in  order  to  use 
verifiable  administrative  controls  to 
supplement  engineering  or  environmental 
controls? 

In  order  to  use  administrative  controls 
for  longwall  operations  you  must: 

(a)  Submit  a  revised  ventilation  plan 
to  the  District  Manager  within  5  days  of 
receiving  notification  allowing  you  to 
supplement  the  engineering  or 
environmental  controls  on  your 
longwall  for  compliance  purposes.  The 
plan  must  include  the  feasible 
engineering  or  envirorunental  controls 
being  used  to  reduce  the  concentrations 


of  respirable  dust  on  your  longwall  to  as 
low  a  level  as  possible,  the  verifiable 
administrative  controls  to  be 
implemented  on  the  MMU,  and  a 
method  for  enstuing  that  the 
administrative  controls  are  complied 
with  at  all  times; 

(b)  Obtain  provisional  approval  of 
your  ventilation  plan  from  the  District 
Manager; 

(c)  Have  MSHA  verify  your  plan's 
effectiveness  by  sampling  all  miners 
working  along  the  longwall  face, 
including  the  DO  (Occ  044 — longwall 
operator)  or  other  occupation  designated 
by  the  District  Manager; 

(d)  Maintain  and  monitor  compliance 
with  the  revised  ventilation  plan;  and 

(e)  Continue  to  look  for  improvements 
that  you  can  make  and  implement 
feasible  solutions  when  they  become 
available  that  would  maintain  the 
environment  of  the  miners  required  to 
work  downwind  of  the  DO  and  whose 
exposure  is  being  controlled  by 
administrative  controls  at  or  below  the 
verification  limits. 

§70.217     For  my  iongwai   operation   when 
will  MSHA  approve  my  interim  ventilation 
plan  incorporating  verifiable  administrative 
controls? 

MSHA  will  approve  your  interim 
ventilation  plan  and  use  of 
administrative  controls  on  your 
longwall  when: 

(a)  None  of  the  verification  samples 
exceed  the  critical  values  for  respirable 
coal  mine  dust  and  quartz  dust  specified 
in  §70.209;  and 

(b)  Adjust  your  plan  if  necessary,  to 
include  all  the  dust  control  parameters 
that  were  in  effect  during  verification 
sampling. 

§  70.218    For  my  longwall  operation  with  an 

approved  interim  ventilation  plan  what 
must  I  (the  op>erator)  do  it  an  MSHA  sample 
exceeds  the  applicable  dust  standard? 

If  an  MSHA  sample  exceeds  the  dust 
standard  you  must: 

(a)  Promptly  review  your  dust  control 
procedures  to  determine  the  cause  of  the 
excessive  dust  concentration(s)  and  take 
appropriate  action  to  prevent  similar 
occurrences  in  the  future; 

(b)  Promptiy  review  the  continued 
effectiveness  of  the  administrative 
controls  in  use;  and 

(c)  If  necessary,  make  changes  to  your 
dust  control  parameters  and  submit 
them  to  the  District  Manager  for  review 
and  approval. 
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Actions  Necessary  When  in  Violation  of 
Respirable  Dust  Standards 

§70.219  What  must  I  (the  operator)  do  It  I 
am  cited  for  exceeding  the  applicable  dust 
standard? 

If  you  are  cited  for  exceeding  the  dust 
standard,  you  must: 

(a)  Promptly  review  your  dust  control 
procedures  to  determine  the  cause  of  the 
excessive  dust  concentration(s);  and 

(b)  Take  corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
comply  with  the  applicable  standard 
and  notify  the  District  Manager  within 
24  hours  after  implementing  the 
corrective  action(s).  MSHA  will  then 
sample  to  determine  the  effectiveness  of 
your  abatement  actions  or  require 
reverification  of  your  ventilation  plan 
under  proposed  §  70.203.  If  MSHA 
samples  demonstrate: 

(1)  Compliance — you  must 
incorporate  these  corrective  actions  in 
your  mine  ventilation  plan.  MSHA  may 
re-verify  your  ventilation  plan  after 
determining  that  your  dust  control 
parameters  originally  approved  may  be 
ineffective  in  controlling  the 
concentrations  of  respirable  dust  in  the 
working  environment  of  the  MMU 
under  the  current  mining  conditions. 

(2)  Noncompliance — the  District 
Manager  may  revoke  approval  of  your 
mine  ventilation  plan. 

Information  to  Be  Posted  on  the  Mine 

Bulletin  Board 

§  70.220     What  Information  must  I  (the 
operator)  post  on  the  mine  bulletin  board? 

Yhii  must  post  the  following 
information  on  the  mine  bulletin  board: 

(a)  All  MSHA  sample  results; 

(b)  For  each  MMU,  the  engineering 
and  environmental  controls  and  other 
practices  in  effect  on  each  shift  of  the 
verification  process,  along  with  the 
associated  values  of  the  dust  control 
parameters  measured; 

(c)  All  written  notifications  from  the 
District  Manager  regarding  any  aspect  of 
the  plan  verification  process. 

(a)  You  may  remove  the  posted 
verification  results  after  the  District 
Manager  approves  the  plan.  You  must 
post  the  results  of  MSHA  respirable  dust 
compliance  samples  upon  receipt  for  31 
days. 

Status  Change  Reports 

§  70,221     What  action  must  I  (the  operator) 
fake  if  the  operational  status  of  my  mine. 
MMU.  or  DA  changes'' 

(a)  You  must  report  the  change  in 
operational  status  of  the  mine,  MMU,  or 
DA  to  the  MSHA  District  Office  or  to 
any  other  MSHA  office  designated  by 
the  District  Manager.  You  must  report 
status  changes  in  writing  within  3 


working  days  after  the  status  change  has 
occurred. 

(b)  Each  specific  operational  status  is 
defined  as  follows: 

(1)  Underground  mine: 

(i)  Producing — has  at  least  one 
mechanized  mining  unit  producing 
material. 

(ii)  Nonproducing — no  material  is 
being  produced. 

(iii)  Abandoned — the  work  of  all 
miners  has  been  terminated  and 
production  activity  has  ceased. 

(2)  Mechanized  Mining  Unit: 

(i)  Producing — producing  material 
from  a  working  section. 

(ii)  Nonproducing — temporarily 
ceased  production  of  material. 

(iii)  Abandoned — permanently  ceased 
production  of  material. 

(3)  Designated  Area: 

(i)  Producing — activity  is  occurring. 

(ii)  Nonproducing — activity  has 
ceased. 

(iii)  Abandoned — the  dust  generating 
source  has  been  withdrawn  and  activity 
has  ceased. 

PART  75— [AMENDED] 

6.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30U.S.C.  811. 

7.  Paragraph  (h)  of  §  75.370  of  Subpart 
D  is  added  to  read  as  follows: 

§75.370    Mine  ventilation  plan;  submission 
and  approval. 

*         •  *         *         * 

(h)  The  operator  must  record  the 
amount  of  material  produced  by  each 
MMU  during  each  production  shift, 
retain  the  records  for  six  months,  and 
make  the  records  available  to  authorized 
representatives  of  the  Secretary  and  the 
miners'  representative. 

8.  Section  75.371  of  Subpart  D  is 
amended  by  revising  paragraphs  (f)  and 
(t)  to  read  as  follows: 

§75.371     Mine  ventilation  plan:  contents 

(f)  Section  and  face  ventilation 
systems  used,  including  drawings 
illustrating  how  each  system  is  used; 
and  a  description  of  each  different  dust 
suppression  system  used  on  equipment 
on  working  sections,  including  any 
specific  work  practices  used  to 
minimize  the  dust  exposure  of 
individued  miners,  along  with 
information  on  the  location  of  the  roof 
bolter(s)  during  the  mining  cycle  for 
each  continuous  miner  section,  and  the 
cut  sequence  for  each  longwall  mining 
section.  For  plans  required  to  be  verified 
pursuant  to  §  70.201 ,  the  length  of  each 
normal  production  shift,  the  verification 
production  level  (VPL)  as  defined  in 


§  70.2,  and  additional  provisions  for  the 
use  of  powered,  air  purifj'ing  respirators 
(PAPRs)  or  verifiable  administrative 
controls  required  under  §  70.212-215 
and  §  70.216-218,  respectively,  must  be 
included  for  each  working  section. 
***** 

(t)  The  location  of  each  "designated 
area,"  and  the  respirable  dust  measures 
used  at  the  dust  generating  sources  for 
these  locations. 

PART  90— [Amended] 

9.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h). 

10.  Subpart  A  is  revised  to  read  as 
follows: 

Sec. 

90.1  Scope. 

90.2  DeHnitions. 

90.3  Part  90  option;  notice  of  eligibility; 
exercise  of  option. 

§90.1     Scope. 

This  part  90  establishes  the  option  of 
miners  who  are  employed  at 
imderground  coal  mines  or  at  siu-face 
work  areas  of  underground  coal  mines 
and  who  have  evidence  of  the 
development  of  pneumoconiosis  to 
work  in  an  area  of  a  mine  where  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each 
shift  is  continuously  maintained  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air.  The  rule  sets  forth  procedures  for 
miners  to  exercise  this  option,  and 
establishes  the  right  of  miners  to  retain 
their  regular  rate  of  pay  and  receive 
wage  increases.  The  rule  also  sets  forth 
the  operator's  obligations.  This  part  90 
is  promulgated  pursuant  to  section  101 
of  the  Act  and  supercedes  section  203(b) 
of  the  Act. 

§90.2     Definitions. 

(a)  Act  means  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  Public  Law  91- 
173,  as  amended  by  Public  Law  95-164, 
30  U.S.C.  801  et  seq. 

(b)  Active  workings  means  any  place 
in  a  coal  mine  where  miners  are 
normally  required  to  work  or  travel. 

(c)  Concentration  means  an  8-hour 
MRE  equivalent  measure  of  the  amount 
respirable  dust  per  unit  volume  of  air. 
The  concentration  of  respirable  dust  is 
determined  in  two  steps.  First,  divide 
the  weight  of  dust  in  milligrams 
collected  on  the  filter  of  an  approved 
sampling  device  by  480  minutes  times 
the  sampler  flow  rate.  Second,  multiply 
that  concentration  by  a  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used.  The 
product  is  the  equivalent  concentration 
as  measured  with  an  MRE  instrument. 
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(d)  District  Manager  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine  is 
located. 

(e)  Mechanized  mining  unit  (MMU) 
means: 

(1)  A  unit  of  mining  equipment 
including  hand  loading  equipment  used 
for  the  production  of  materiail;  or 

(2)  A  specialized  unit  which  utilizes 
mining  equipment  other  than  specified 
in  §  70.206(c).  MSHA  assigns  each 
MMU  a  four  digit  identification  number. 
The  MMU  retains  the  identification 
number  regardless  of  where  the  unit 
relocates  within  the  mine.  When  two 
sets  of  mining  equipment  are  provided 
in  a  series  of  working  places  and  only 
one  production  crew  is  employed  at  ciny 
given  time  on  either  set  of  mining 
equipment,  the  two  sets  of  equipment 
are  be  identified  as  a  single  MMU. 
When  two  or  more  MMUs  are 
simultaneously  engaged  in  the 
production  of  material  within  the  same 
working  section,  each  such  MMU  is 
identified  separately. 

(f)  MRE  means  the  Mining  Research 
Establishment,  of  the  National  Coal 
Board,  London.  England. 

(g)  MRE  instrument  means  the 
gravimetric  dust  sampler  with  a  four 
channel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

(n)  MSHA  means  the  Mine  Safety  and 
Health  Administration  of  the 
Department  of  Labor. 

U)  Normal  work  duties  means  duties 
which  the  part  90  miner  performs  on  a 
routine  day-to-day  basis  in  his  or  her  job 
classification  at  a  mine. 

(j)  Part  90  miner  means  a  miner 
employed  at  an  underground  coal  mine 
or  at  a  surface  work  area  of  an 
underground  coal  mine  who  has 
exercised  the  option  under  the  old 
section  203(b)  program  (36  FR  20601, 
October  27,  1971),  or  under  §90.3  (part 
90  option;  notice  of  eligibility;  exercise 
of  option)  of  this  part  to  work  in  an  area 
of  a  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  that  miner  is  exposed  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air.  and 
who  has  not  waived  these  rights.     • 

(k)  Quartz  means  crystalline  silicon 
dioxide  (SiO:)  as  measured  by  MSHA's 
.\nab  tical  Method  P-7:  Infrared 
Determination  of  Quartz  in  Respirable 
Coal  Mine  Dust 

(1)  Respirable  dust  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
in  accordance  with  part  74  (Coal  Mine 


Dust  Personal  Sampler  Units)  of  this 
title.  Sampling  device  approvals  issued 
by  the  Secretary  of  the  Interior  and 
Secretary  of  Health,  Education,  and 
Welfare  are  continued  in  effect. 

(m)  Secretary  means  the  Secretary  of 
Labor  or  a  designee. 

(n)  Secretary  of  Health  and  Human 
Services  means  Secretary  of  Health  and 
Human  Services  or  Secretary  of  Health, 
Education,  and  Welfare. 

(0)  Surface  work  area  of  an 
underground  coal  mine  means  the 
surface  areas  of  land  and  all  structures, 
facilities,  machinery,  tools,  equipment, 
shafts,  slopes,  excavations,  and  other 
property,  real  or  personal,  placed  upon 
or  above  the  surface  of  such  land  by  any 
person,  used  in,  or  to  be  used  in,  or 
resulting  from,  the  work  of  extracting 
bitiuninous  coal,  lignite,  or  anthracite 
ft'om  its  natural  deposits  imdergroimd 
by  any  means  or  method,  and  the  work 
of  preparing  coal  so  extracted,  and 
includes  custom  coal  preparation 
facilities. 

(p)  Transfer  means  any  change  in  the 
work  assignment  of  a  part  90  miner  by 
the  operator  and  includes: 

(1)  Any  change  in  occupation  code  of 
a  part  90  miner; 

(2)  Any  movement  of  a  part  90  miner 
to  or  from  a  mechanized  mining  unit;  or 

(3)  Any  assignment  of  a  part  90  miner 
to  the  same  occupation  in  a  different 
location  at  a  mine. 

(q)  Underground  coal  mine  means  an 
area  of  land  and  all  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  tuimels,  excavations,  and  other 
property,  real  or  personal,  placed  upon, 
under,  or  above  the  surface  of  such  land 
by  any  person,  used  in,  or  to  be  used  in. 
or  resulting  from  the  work  of  extracting 
in  such  area  bituminous  coal,  lignite,  or 
anthracite  ft'om  its  natural  deposits  in 
the  earth  by  any  means  or  method,  and 
the  work  of  preparing  the  coal  so 
extracted. 

§  90  3     Part  90  option;  notice  of  eligibility: 
exercise  of  option. 

(a)  Any  miner  employed  at  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
who,  in  the  judgment  of  the  Secretary  of 
Health  and  Human  Services,  has 
evidence  of  the  development  of 
pneumoconiosis  based  on  a  chest  X-ray, 
read  and  classified  in  the  maimer 
prescribed  by  the  Secretary  of  Health 
and  Human  Ser\ices,  or  based  on  other 
medical  examinations  shall  be  afforded 
the  option  to  work  in  an  area  of  a  mine 
where  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  that  miner  is 
exposed  is  continuously  maintained  at 
or  below  1.0  milligrams  per  cubic  meter 


of  air.  Each  of  these  miners  shall  be 
notified  in  writing  of  eligibility  to 
exercise  the  option. 

(b)  Any  miner  who  is  a  section  203(b) 
miner  on  January  31,  1981,  shall  be  a 
part  90  miner  on  February  1,  1981, 
entitled  to  full  rights  under  this  part  to 
retention  of  pay  rate,  future  actual  wage 
increases,  and  future  work  assignment, 
shift  and  respirable  dust  protection. 

(c)  Any  part  90  miner  who  is 
transferred  to  a  position  at  the  same  or 
another  coal  mine  shall  remain  a  part  90 
miner  entitled  to  full  rights  under  this 
part  at  the  new  work  assignment. 

(d)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  exercised  for 
the  first  time  by  any  miner  employed  at 
an  underground  coal  mine  or  at  a 
surface  work  area  of  an  underground 
coal  mine  who  was  eligible  for  the 
option  under  the  old  section  203(b) 
program  (36  FR  20601,  October  27, 
1971),  or  is  eligible  for  the  option  under 
this  part  by  signing  and  dating  the 
Exercise  of  Option  Form  and  mailing 
the  form  to  the  Chief,  Division  of 
Health,  Coal  Mine  Safetv  and  Health, 
MSHA,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 

(e)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  re-exercised  by 
any  miner  employed  at  an  underground 
coal  mine  or  at  a  surface  work  area  of 
an  underground  coal  mine  who 
exercised  the  option  under  the  old 
section  203(b). 

12.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Dust  Standards,  Rights  of  Part 
90  Miners 

Sec. 

90.100  Respirable  dust  standard. 

90.101  Respirable  dust  standard  when 
quartz  is  present. 

90.102  Transfer;  notice. 

90.103  Compensation. 

90.104  Waiver  of  rights;  re-exercise  of 
option. 

Subpart  B— Dus*  Standards,  Rights  of 
Pan  90  Miners 

§  90.1  DO     Respirable  dust  standard. 

After  the  twentieth  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  part  90  miner  is  employed 
at  the  mine,  the  operator  shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  dining  each  shift  to 
which  the  part  90  miner  in  the  active 
workings  of  the  mine  is  exposed  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air. 

§90.101     Respirable  dust  standard  when 
quartz  is  present. 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings  to 
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which  a  part  90  miner  is  exposed 
contains  more  than  5  percent  quartz,  the 
operator  shall  continuously  maintain 
the  average  concentration  of  respirable 
dust  in  the  mine  atmosphere  during 
each  shift  to  which  a  part  90  miner  is 
exposed  at  or  below  a  concentration  of 
respirable  dust  computed  by  dividing 
the  percent  of  quartz  into  the  number 
10.  The  application  of  the  formula  shall 
not  result  in  a  respirable  dust  standard 
in  excess  of  1.0  milligrams  per  cubic 
meter  of  air. 

Example:  The  respirable  dust  associated 
with  a  part  90  miner  contains  quartz  in  the 
amount  of  20%.  Therefore,  the  average 
concentration  of  respirable  dust  in  the  mine 
atmosphere  associated  with  that  part  90 
miner  shall  be  continuously  maintained  at  or 
below  0.5  milligrams  of  respirable  dust  per 
cubic  meter  of  air  (10/20=0.5  mg/m^). 

§90.102    Transfer;  notice. 

(a)  Whenever  a  part  90  miner  is 
transferred  in  order  to  meet  the 
respirable  dust  standard  in  §  90.100 
(Respirable  dust  standard)  or  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present),  the  operator  shall  transfer 
the  miner  to  an  existing  position  at  the 
same  coal  mine  on  the  same  shift  or 
shift  rotation  on  which  the  miner  was 
employed  immediately  before  the 
transfer.  The  operator  may  transfer  a 
part  90  miner  to  a  different  coal  mine, 
a  newly-created  position  or  a  position 
on  a  different  shift  or  shift  rotation  if  the 
miner  agrees  in  writing  to  the  transfer. 

(b)  On  or  before  the  twentieth 
calendar  day  following  receipt  of 
notification  from  MSHA  that  a  part  90 
miner  is  employed  at  the  mine,  the 
operator  shall  give  the  District  Manager 
written  notice  of  the  occupation  and,  if 
applicable,  the  mechanized  mining  unit 
to  which  the  part  90  miner  will  be 
assigned  on  the  twenty-first  calendar 
day  following  receipt  of  the  notification 
from  MSHA. 

(c)  After  the  twentieth  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  part  90  miner  is  employed 
at  the  mine,  the  operator  shall  give  the 
District  Manager  written  notice  before 
any  transfer  of  a  part  90  miner.  This 
notice  shall  include  the  scheduled  date 
of  the  transfer. 

§90.103     Compensation. 

(a)  The  operator  shall  compensate 
each  part  90  miner  at  not  less  than  the 
regular  rate  of  pay  received  by  that 
miner  immediately  before  exercising  the 
option  under  §  90.3  (part  90  option; 
notice  of  eligibility;  exercise  of  option). 

(b)  Whenever  a  part  90  miner  is 
transferred,  the  operator  shall 
compensate  the  miner  at  not  less  than 
the  regular  rate  of  pay  received  by  that 
miner  immediately  before  the  transfer. 


(c)  The  operator  shall  compensate 
each  miner  who  is  a  section  203(b) 
miner  on  January  31,  1981,  at  not  less 
than  the  regular  rate  of  pay  that  the 
miner  is  required  to  receive  under 
section  203(b)  of  the  Act  immediately 
before  the  effective  date  of  this  part. 

(d)  In  addition  to  the  compensation 
required  to  be  paid  under  paragraphs 
(a),  (b)  and  (c)  of  this  section,  the 
operator  shall  pay  each  part  90  miner 
the  actual  wage  increases  that  accrue  to 
the  classification  to  which  the  miner  is 
assigned. 

(e)  If  a  miner  is  temporarily  employed 
in  an  occupation  other  than  his  or  her 
regular  work  classification  for  two 
months  or  more  before  exercising  the 
option  under  §  90.3  (part  90  option; 
notice  of  eligibility;  exercise  of  option), 
the  miner's  regular  rate  of  pay  for 
purposes  of  paragraph  (a)  emd  (b)  of  this 
section  is  the  higher  of  the  temporary  or 
regidar  rates  of  pay.  If  the  temporary 
assignment  is  for  less  than  two  months, 
the  operator  may  pay  the  part  90  miner 
at  his  or  her  regular  work  classification 
rate  regardless  of  the  temporary  wage 
rate. 

(f)  If  a  part  90  miner  is  transferred, 
and  the  Secretary  subsequently  notifies 
the  miner  that  notice  of  the  miner's 
eligibility  to  exercise  the  part  90  option 
was  incorrect,  the  operator  shall  retain 
the  affected  miner  in  the  current 
position  to  which  the  miner  is  assigned 
and  continue  to  pay  the  affected  miner 
the  applicable  rate  of  pay  provided  in 
paragraphs  (a),  (b),  (c)  and  (d)  of  this 
section,  until: 

(1)  The  affected  miner  and  operator 
agree  in  writing  to  a  position  with  pay 
at  not  less  than  the  regular  rate  of  pay 
for  that  occupation;  or 

(2)  A  position  is  available  at  the  same 
coal  mine  in  both  the  same  occupation 
and  on  the  same  shift  on  which  the 
miner  was  employed  immediately 
before  exercising  the  option  imder  Sec. 
90.3  (Part  90  option;  notice  of  eligibility; 
exercise  of  option)  or  under  the  old 
section  203(b)  program  (36  FR  20601, 
October  27,  1971). 

(i)  When  such  a  position  is  available, 
the  operator  shall  offer  the  available 
position  in  writing  to  the  affected  miner 
with  pay  at  not  less  than  the  regular  rate 
of  pay  for  that  occupation. 

(ii)  If  the  affected  miner  accepts  the 
available  position  in  writing,  the 
operator  shall  implement  the  miner's 
reassignment  upon  notice  of  the  miner's 
acceptance.  If  the  miner  does  not  accept 
the  available  position  in  writing,  the 
miner  may  be  reassigned  and 
protections  under  Part  90  shall  not 
apply.  Failure  by  the  miner  to  act  on  the 
written  offer  of  the  available  position 
within  15  days  after  notice  of  the  offer 


is  received  from  the  operator  shall 
operate  as  an  election  not  to  accept  the 
available  position. 

§90.104     Waiver  of  rights,  re-exercise  of 
option. 

(a)  A  part  90  miner  may  waive  his  or 
her  rights  and  be  removed  from  MSHA's 
active  list  of  miners  who  have  rights 
under  part  90  by: 

(1)  Giving  written  notification  to  the 
Chief,  Division  of  Health,  Coal  Mine 
Safety  and  Health.  MSHA,  that  the 
miner  waives  all  rights  under  this  part; 

(2)  Applying  for  and  accepting  a 
position  in  an  area  of  a  mine  which  the 
miner  knows  has  an  average  respirable 
dust  concentration  exceeding  1.0 
milligrams  per  cubic  meter  of  air  or  the 
respirable  dust  standard  established  by 
§90.101  (Respirable  dust  standard  when 
quartz  is  present);  or 

(3)  Refusing  to  accept  another 
position  offered  by  the  operator  at  the 
same  coal  minelhat  meets  the 
requirements  of  §§  90.100.  90.101  and 
90.102(a)  after  MSHA  dust  sampling 
shows  that  the  average  respirable  dust 
concentration  in  his  or  her  present 
position  exceeds  1.0  milligrams  per 
cubic  meter  of  air  or  the  respirable  dust 
standard  established  by  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present). 

(b)  If  rights  under  part  90  are  waived, 
the  miner  gives  up  all  rights  under  part 
90  until  the  miner  re-exercises  the 
option  in  accordance  with  §  90.3(e)  (part 
90  option;  notice  of  eligibility;  exercise 
of  option). 

(e)  If  rights  under  part  90  are  waived, 
the  miner  may  re-exercise  the  option 
under  this  part  in  accordance  with 
§  90.3(e)  (part  90  option;  notice  of 
eligibility;  exercise  of  option)  at  any 
time. 

13.  Subpart  C  is  revised  to  read  as 
follows: 

90.201  MSHA  respirable  dust  sample 
reports;  operator  status  change  reporting 
requirement. 

90.202  Oper3tor  status  change  reports. 

§90.201     MSHA  Respirable  dust  sample 
reports;  Operator  status  change  reporting 
requirement. 

(aj  The  Secretary  shall  provide  the 
operator  with  a  report  of  the  following 
data  on  the  MSHA  respirable  dust 
samples  as  soon  as  practicable: 

(1)  The  mine  identification  number; 

(2)  The  mechanized  mining  unit,  if 
any,  within  the  mine  from  which  the 
samples  were  taken; 

(3)  The  concentration  of  respirable 
dust,  expressed  in  milligrams  per  cubic 
meter  of  air,  for  each  valid  sample; 

(4)  The  average  concentration  of 
respirable  dust,  expressed  in  milligrams 
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per  cubic  meter  of  air.  for  all  valid 
samples; 

(5)  The  occupation  code; 

(6)  The  reason  for  voiding  any 
samples;  and, 

(7)  The  Social  Security  Number  of  the 
part  90  miner. 

(b)  Upon  receipt,  the  operator  shall 
provide  a  copy  of  this  report  to  the  part 
90  miner.  The  operator  shall  not  post 
the  original  or  a  copy  of  this  report  on 
the  mine  bulletin  board. 

§90.202    Operator  status  change  reports 

It  there  IS  a  change  in  the  status  ot  a 
part  90  miner  (such  as  entering  a 
terminated,  injured  or  ill  status,  or 
returning  to  work),  the  operator  must 
report  the  change  in  the  status  of  the 
part  90  miner  to  the  MSHA  District 
Office  or  to  any  other  MSHA  office 
designated  by  the  District  Manager. 
Status  changes  shall  be  reported  in 
writing  within  3  working  days  after  the 
status  change  has  occurred. 

[FR  Doc.  00-16149  Filed  7-6-00;  8:45  am] 

BILUNG  CODE  4S10~43-I> 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

30  CFR  Part  72 
RIN  1219-AB18 

Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust 

AGENCIES:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention, 
Department  of  Health  and  Human 
Services. 

ACTION:  Proposed  rule;  notice  of  public 
hearings;  close  of  record. 

summary:  The  Mine  Safety  and  Health 
Administration  (M.SHA)  and  the 
National  Institute  ior  Occupational 
Safety  and  Health  (NIOSH)  will  hold 
public  hearings  to  receive  comments  on 
the  joint  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
July  7,  2000 

The  proposal  announced  that  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  (the 
Secretaries)  would  find  in  accordance 
with  sections  101  and  202(fl{2)  (30 
U.S.C.  §§  81 1  and  842(f)(2))  of  the 


Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  (single,  full-shift  sampling).  The 
Secretaries  are  proposing  to  rescind  a 
previous  1972  finding  by  the  Secretary 
of  the  Interior  and  the  Secretary  of 
Health,  Education  and  Welfare,  on  the 
accuracy  of  single-shift  sampling. 

These  hearings  will  be  held  pursuant 
to  section  101  of  the  Mine  Act. 

Please  also  see  the  public  hearing 
notice  addressing  verification  of  dust 
control  plans  (plan  verification) 
published  separately  by  MSHA  in 
today's  Federal  Register. 
DATES:  If  individuals  or  organizations 
wish  to  make  an  oral  presentation  for 
the  record  at  the  hearing,  please  submit 
your  request  at  least  five  days  prior  to 
the  hearing  date.  However,  you  do  not 
have  to  make  a  written  request  to  speak. 
Any  unalloted  time  will  be  made 
available  to  persons  making  same-day 
requests. 

The  public  hearings  will  be  held  on 
the  following  dates  and  locations: 

(1)  August  7,  2000  from  8:30  a.m.— 5:00 

p.m.  (Day  1) 
August  8,  2000  from  8:30  a.m.— 12:00 

p.m.  (Day  2)(if  necessary) 
Morgantown,  West  Virginia 

(2)  August  10,  2000  from  8:30  a.m. — 

5:00  p.m.  (Day  1) 
August  11,  2000  from  8:30  a.m. — 12:00 

p.m.  (Day  2)  (if  necessary) 
Prestonsburg,  Kentucky 

(3)  August  16.  2000  from  8:30  a.m. — 

5:00  p.m.  (Day  1) 
August  17,  2000  from  8:30  a.m.— 12:00 

p.m.  (Day  2)  (if  necessary) 
Salt  Lake  City.  Utah 

To  the  extent  possible,  we  would  like 
to  hear  comments  on  the  notices  of 
proposed  rulemaking  in  sequence.  At 
each  hearing  site  during  the  first  part  of 
Day  1  (until  approximately  12:00  p.m.) 
we  would  like  to  hear  comments  on  the 
single,  full-shift  sampling  proposed 
rule.  The  second  part  of  Day  1  we  would 
like  to  hear  comments  on  the  plan 
verification  proposal.  If  a  second  day  of 
hearings  is  necessary  at  a  hearing  site, 
we  would  devote  this  time  to  hear 
comments  on  the  plan  verification 
proposal. 

If  necessary,  the  time  can  be  extended 
each  day  to  give  all  interested  parties  an 
opportunity  to  present  testimony. 

The  rulemaking  record  will  close  on 
August  24,  2000. 

ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  us  your 
requests  to  make  oral  presentations  at 


the  public  hearings.  Clearly  identify 
your  requests  and  send  them —  (1)  By 
mail  to  Carol  J.  Jones,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  Room 
631,  Ariington,  VA  22203; 

(2)  By  fax  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
703-235-5551;  or 

(3)  By  electronic  mail  to 
comments@msha.gov. 

The  hearings  will  be  held  on  the 
following  dates  and  the  following 
locations: 

1.  August  7  and  8,*  2000,  Holiday  Inn, 

1400  Saratoga  Avenue, 
Morgantown,  West  Virginia  26505, 
304-599-1680. 

2.  August  10  and  11,*  2000,  Hobday 

Inn,  1887  N  US  23,  Prestonsburg. 
Kentucky  41653.  606-886-0001. 

3.  August  16"and  17,*  2000,  Hilton  Salt 

Lake  City  Center,  255  S  West 
Temple,  Salt  Lake  City,  Utah  84101, 
801-328-2000. 
*if  necessary 
FOR  FURTHER  INFORMATION  COffTACT: 
Carol  J.  Jones,  Director;  Office  of 
Standards.  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984;  703-235- 
1910. 

I.  Background 

On  July  7,  2000,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Himian  Services  (the  Secretaries)  jointly 
pubhshed  a  notice  of  proposed 
rulemaking  finding  in  accordance  with 
sections  101  (30  U.S.C.  811)  and 
202(f)(2)  (30  U.S.C.  842(f)(2))  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measiu^d  over  a  single 
shift.  The  Secretaries  are  proposing  to 
rescind  a  1972  finding  by  the  Secretary 
of  the  Interior  and  the  Secretary  of 
Health,  Education,  and  Welfare,  on  the 
accuracy  of  such  single-shift  sampling. 

n.  Conduct  of  Public  Hearings 

The  hearings  will  be  conducted  in  an 
informal  maimer  with  a  panel  of  MSHA 
and  NIOSH  representatives,  chaired  by 
Marvin  W.  Nichols,  Jr.  Although  formal 
rules  of  evidence  or  cross  examination 
will  not  apply,  the  presiding  official 
may  exercise  discretion  to  ensure  the 
orderly  progress  of  the  hearings  and 
may  exclude  irrelevant  or  unduly 
repetitious  material  and  questions. 

Each  session  will  begin  with  an 
opening  statement  from  MSHA  and 
NIOSH,  followed  by  an  opportunity  for 
members  of  the  public  to  make  oral 
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presentations.  The  hearing  panel  may 
ask  questions  of  speakers.  At  the 
discretion  of  the  presiding  official,  the 
time  allocated  to  speakers  for  their 
presentations  may  be  limited.  In  the 
interest  of  conducting  productive 
hearings.  MSHA  and  NIOSH  will 
schedule  speakers  in  a  manner  that 
allows  all  points  of  view  to  be  heard  as 
effectively  as  possible.  If  necessary,  the 
hearing  time  will  be  extended  into  the 
evening  to  allow  interested  parties  an 
opportunity  to  speak. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  MSHA 
and  NIOSH  will  make  available  copies 
of  the  hearing  transcripts  for  public 
review. 

MSHA  and  NIOSH  will  accept 
additional  written  comments  and  other 
appropriate  data  for  the  record  from  any 
interested  party,  including  those  not 
presenting  oral  statements.  Written 
comments  and  data  submitted  to  MSHA 
and  NIOSH  will  be  included  in  the 
rulemaking  record 

III.  Close  of  Rulemaking  Record 

To  allow  for  the  submission  of  post- 
hearing  comments,  the  rulemaking 
record  will  close  on  August  24,  2000. 

Dated:  June  30.  2000. 

Robert  A.  Elam, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Dated:  June  30,  2000. 

Linda  Rosentock, 

Director.  National  Institute  for  Occupational 

Safety  and  Health. 

fFR  Doc  00-17129  Filed  7-6-00;  8:45  ami 

SILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70,  75  and  90 

RIN  1219-AB14 

Verification  of  Underground  Coal  Mine 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Respirable 
Dust 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  notice  of  public 
hearings;  close  of  record. 

summary:  We  will  hold  public  hearings 
to  receive  public  comments  on  a 
proposed  rule  published  in  the  Federal 
Register  on  July  7.  2000.  The  proposal 
would  revoke  existing  operator 
respirable  dust  sampling  procedures 
under  30  CFR  parts  70  and  90,  and 


woidd  require  underground  mine 
operators  to  verify  the  effectiveness  of 
mine  ventilation  plans  (plan 
verification). 

These  hearings  will  be  held  pursuant 
to  section  101  (30  U.S.C.  811)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act). 

Please  also  see  the  joint  public 
hearing  notice  published  in  today's 
Federal  Register  by  the  Department  of 
Labor  and  the  Department  of  Health  and 
Human  Services  addressing  single,  full- 
shift  sampling. 

DATES:  If  individuals  or  organizations 
wish  to  make  an  oral  p  -esentation  for 
the  record,  submit  your  request  at  least 
five  days  prior  to  the  hearing  date. 
However,  you  do  not  have  to  make  a 
written  request  to  speak.  Any  unalloted 
time  will  be  made  available  to  persons 
making  same-day  requests. 

The  public  hearings  will  be  held  on 
the  following  dates  and  locations: 

(1)  August  7,  2000  from  8:30  a.m.-5:00 

p.m.  (Day  1) 
August  8,  2000  from  8:30  a.m.-12:00 

p.m.  (Day  2)  (if  necessary) 
Morgan  town,  West  Virginia 

(2)  August  10,  2000  from  8:30  a.m.-5:00 

p.m.  (Day  1) 
August  11,  2000  from  8:30  a.m.-12:00 

p.m.  (Day  2)  (if  necessary) 
Prestonsburg,  Kentucky 

(3)  August  16.  2000  from  8:30  a.m.-5:00 

p.m.  (Day  1) 
August  17.  2000  from  8:30  a.m.-12:00 

p.m.  (Day  2)  (if  necessary) 
Salt  Lake  City,  Utah 

To  the  extent  possible,  we  would  like 
to  hear  comments  on  the  notices  of 
proposed  rulemaking  in  sequence.  At 
each  hearing  site  during  the  first  part  of 
Day  1  (until  approximately  12:00  p.m.) 
we  would  like  to  hear  comments  on  the 
single,  full-shift  sampling  proposed 
rule.  The  second  part  of  Day  1  we  would 
like  to  hear  comments  on  the  plan 
verification  proposal.  If  a  second  day  of 
hearings  is  necessary  at  a  hearing  site, 
we  would  devote  this  time  to  hear 
comments  on  the  plan  verification 
proposal. 

If  necessary,  the  time  can  be  extended 
each  day  to  give  all  interested  parties  an 
opportunity  to  present  testimony. 

The  rulemaking  record  will  close  on 
Augtist  24  2000. 

ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  us  your 
requests  to  make  oral  presentations  at 
the  public  hearings.  Clearly  identify 
your  requests  and  send  them —  (1)  By 
mail  to  Carol  J.  Jones.  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA,  4015  Wilson  Boulevard.  Room 
631,  Arlington,  VA  22203; 


(2)  By  fax  to  MSHA.  Office  of 
Standards.  Regulations,  and  Variances, 
703-235-5551;  or 

(3)  By  electronic  mail  to 
comments@msha.gov. 

The  hearings  will  be  held  on  the 
following  dates  at  the  following 
locations: 

1.  August  7  and  8,*  2000,  Holiday  Inn, 

1400  Saratoga  Avenue, 
Morgantown.  West  Virginia  26505, 
304-599-1680. 

2.  August  10  and  11,*  2000,  Holiday 

Inn,  1887  N  US  23,  Prestonsburg. 
Kentucky  41653,  606-886-0001. 

3.  August  16  and  17.*  2000,  Hilton  Salt 

Lake  City  Center.  255  S  West 
Temple,  Salt  Lake  City,  Utah  84101, 
801-328-2000. 
*  if  necessary 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  J.  Jones.  Director,  Office  of 
Standards.  Regulations,  and  Variances, 
MSHA.  4015  Wilson  Boulevard. 
Arlington.  VA  22203-1984;  703-235- 
1910.- 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  7,  2000.  we  published  a 
proposed  rule  which  would  revoke 
existing  operator  respirable  dust 
sampling  procedures  under  30  CFR 
parts  70  and  90.  The  proposal  would 
implement  new  regulations  under 
which  MSHA  would  verif>'  the 
effectiveness  of  a  mine  operator's  dust 
control  parameters  for  mechanized 
mining  units  (MMUs)  specified  in  the 
mine  ventilation  plan  before  these  plans 
are  approved.  Verification  sampling 
would  be  conducted  under  more  typical 
production  levels  and  for  the  actual 
length  of  the  production  shift.  Please  see 
the  proposal  published  elsewhere  in 
today's  Federal  Register  for  more 
information 

II.  Conduct  of  Public  Hearings 

The  hearings  will  be  conducted  in  an 
informal  manner,  and  chaired  by 
Marvin  W.  Nichols.  Jr.  on  behalf  of 
MSHA.  Although  formal  rules  of 
evidence  or  cross  examination  will  not 
apply,  the  presiding  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  hearings  and  may 
exclude  irrelevant  or  unduly  repetitious 
material  and  questions. 

Each  session  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentations  may  be 
limited.  In  the  interest  of  conducting 
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productive  hearings,  we  will  schedule 
speakers  in  a  manner  that  allows  all 
points  of  view  to  be  heard  as  effectively 
as  possible.  If  necessary,  the  hearings 
will  continue  into  the  evening  to  allow 
all  interested  parties  an  opportunity  to 
speak 

V  prbatim  transcripts  of  the 
t  r  X  eedings  will  be  prepared  and  made 
i  part  of  the  rulemaking  record.  We  will 
:!idkp  d\  dilable  copies  of  the  hearing 
trrtii-  npts  for  public  review. 


We  will  accept  additional  written 
comments  and  other  appropriate  data 
for  the  record  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  us  will  be  included  in  the 
rulemaking  record. 

TTT  riosp  (if  RuIpiTirikine  Rpf  orri 

To  allow  for  the  submission  of  post- 
hearing  comments,  the  rulemaking 


record  will  remain  open  until  August 
24,  2000. 

Dated:  June  30,  2000. 

Robert  A.  Elam, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

[FR  Doc.  00-17128  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  Announced  in  the 
HRSA  Preview 

AGENCY:  Health  Resources  and  Services 
Administration,  DHHS. 
ACTION:  General  notice 

summary:  HRSA  announces  the 
availability  of  funds  in  the  HRSA 
Preview  for  Summer  2000.  This  edition 
of  the  HRSA  Preview  is  a 
comprehensive  review  of  HRSA's  Fiscal 
Year  2001  competitive  grant  programs. 

The  purpose  of  the  HRSA  Preview  is 
to  provide  the  general  public  with  a 
single  source  of  program  and 
application  information  related  to  the 
Agency's  competitive  grant  offerings. 
The  HRSA  Preview  is  designed  to 
replace  the  multiple  Federal  Register 
notices  which  traditionally  advertised 
the  availability  of  HRSA's  discretionary 
funds  for  its  various  programs.  In  this 
edition  of  the  HRSA  Preview,  HRSA's 
programs  which  provide  funding  for 
outpatient  Hansen's  Disease  medical 
services  and  special  projects  for  schools 
of  public  health  have  been  included  in 
the  section  "Other  HRSA  Programs."  It 
should  be  noted  that  additional  program 
initiatives  responsive  to  new  or 
emerging  issues  in  the  health  care  area 
and  unanticipated  at  the  time  of 
publication  of  the  HRSA  Preview  may 
be  aimounced  through  tiie  Federal 
Register  from  time  to  time. 
Requirt^rnents  appearing  elsewhere  in 
the  Federal  Register  are  not  changed  by 
this  notice. 

This  notice  contains  nearly  all  of  the 
content  of  the  HRSA  Preview.  The 
HRSA  Preview  contains  a  description  of 
competitive  and  other  grant  programs 
scheduled  for  awards  in  Fiscal  Year 
2001,  and  includes  instructions  on  how 
to  contact  the  Agency  for  information 
and  receive  application  kits  for  all 
programs.  Specifically,  the  following 
information  is  included  in  the  HRSA 
Preview:  (1)  program  title:  (2)  legislative 
authority;  (3)  purpose;  (4)  eligibility;  (5) 
funding  priorities  and/or  preferences; 
(6J  estimated  dollar  amount  of 
competition;  (7)  estimated  nimiber  of 
awards;  (8)  estimated  project  period;  (9) 
Catalog  of  Federal  Domestic  Assistance 
fCFDA)  identification  number;  (10) 
application  availability  date;  (11)  letter 
of  intent  deadline  (if  any);  (12) 
application  deadline;  (13)  projected 
award  date:  and  (14)  programmatic 
contact,  with  telephone  and  e-mail 
addresses.  Certain  other  information. 


including  how  to  obtain  and  use  the 
HRSA  Preview  and  grant  terminology 
can  also  be  foimd  in  the  HRSA  Preview. 

This  issue  of  the  HRSA  Preview 
describes  funding  for  the  following 
HRSA  discretionary  authorities  and 
programs  (receipt  deadlines  are  in 
parentheses): 

Health  Professions  Programs 

Model  State-Supported  Area  Health 

Education  Centers  (12/18/00) 
Basic/Core  Area  Health  Education 

Centers (12/18/00) 
Preventive  Medicine  Residency 

Programs  (09/18/00) 
Centers  of  Excellence  (12/01/00) 
Podiatric  Residency  Training  in  Primary 

Care  (10/27/00) 
Allied  Health  Projects  (01/16/01) 
Advanced  Education  Nursing  Grants 

(01/29/01) 
Partnerships  for  Developing  Public 

Health  Nursing  Leadership  (11/17/ 

01) 
Residencies  in  the  Practice  of  Pediatric 

Dentistry  and  Residencies  and 

Advanced  Education  in  the  Practice 

of  General  Dentistry  (09/08/00) 
Public  Health  Training  Centers  Grant 

Program  (12/11/00) 
Advanced  Education  Nursing 

Traineeship  Grants  (11/01/00) 
Basic  Nurse  Education  and  Practice 

Grants (02/22/01) 
Advanced  Education  Nursing — Nurse 

Anesthetist  Traineeship  Grant 

Program  (11/01/00) 
Geriatric  Nursing  Knowledge  and 

Experiences  in  Long  Term  Care 

Facilities  for  Baccalaureate  Niu-sing 

Students  (09/08/00) 
Health  Careers  Opportxmity  Program 

(01/10/01) 
Residency  Training  in  Primary  Care 

(Family  Medicine,  General  Internal 

Medicine/General  Pediatrics)  (10/ 

02/00) 
Physicieui  Assistant  Training  in  Primary 

Care (01/12/01) 
Academic  Administrative  Units  in 

Primary  Care  (Family  Medicine, 

General  Internal  Medicine/General 

Pediatrics)  (12/08/00) 
Faculty  Development  Training  in 

Primary  Care  (Family  Medicine. 

General  Internal  Medicine/General 

Pediatrics)  (10/06/00) 
Predoctoral  Training  in  Primary  Care 

(Family  Medicine,  General  Internal 

Medicine/General  Pediatrics)  (11/ 

03/00) 
Faculty  Loan  Repayment  Program  (05/ 

31/01) 
Scholarships  for  Disadvantaged 

Students  (12/15/00) 
Geriatric  Education  Centers  (01/04/01) 


Primary  Health  Care  Programs 

National  Primary  Care  Technical 

Assistance  Grants  and  Cooperative 

Agreements  (03/01/01  and  05/01/ 

01) 
National  Health  Service  Corps  Student/ 

Resident  Experiences  and  Rotations 

in  Community  Health  (SEARCH) 

(05/01/01) 
Health  Care  for  the  Homeless  (deadline 

varies) 
Grants  to  States  for  Loan  Repayment 

ProH-ams  (05/15/01) 
New  Delivery  Sites  and  New  Starts  in 

Programs  Funded  Under  the  Health 

Centers  Consolidation  Act  (11/30/ 

00;  2/28/01: and  5/15/01) 
Community  and  Migrant  Health  Centers 

(deadline  varies) 
Nursing  Education  Loan  Repajrment 

Program (06/30/01) 

HIV/AIDS  Programs 

Ryan  White  IV:  Existing  Geographic 

Areas (04/02/01) 
Ryan  White  FV:  New  Geographic  Areas 

(04/02/01) 
Ryan  White  IV  for  Adolescent  Services 

(04/02/01) 
Funding  for  Early  Intervention  Services 

Grants:  Existing  Geographic  Areas 

(10/02 '00) 
Funding  for  Early  Intervention  Services 

Grants:  New  Geographic  Areas  (07/ 

16/01) 
Funding  for  Early  Intervention  Services 

Planning  Grants  (06/01/00) 

Maternal  and  Child  Health  Programs 

Genetic  Services,  Impruving  Health  of 

Children: 
Implementation  of  the  State  Grants  for 

the  Integration  of  Programs  and 

their  Information  Systems  (02/28/ 

01) 
Genetic  Services,  Developing  Models  for 

the  Use  of  New  and  Evolving 

Technology  within  Newborn 

Screening  Programs  (02/28/01) 
Genetic  Ser\ices.  State  Development 

Grants  for  Newborn  Screening 

Efforts  and  Infrastructure 

Development  (02/28/01) 
Nationwide  Blood  Lead  and  Erythrocj^e 

Protoporphyrin  (EP)  Proficiency 

Testing  Procram  (09/15/00) 
Integrated  Health  and  Behavioral  Health 

Care  for  Children,  Adolescents,  and 

their  Families  (01/31/01) 
Innovative  Models  to  Analyze  and 

Address  Racial,  Ethnic,  and 

Geographic  Disparities  in  Maternal 

and  Child  Health  Outcomes  (02/05/ 

01) 
Integrated  Comprehensive  Women's 

Health  Services  in  State  MCH 

Programs  (03/23/01) 
Assuring  Adequate  Health  Insurance  for 

Children  with  Special  Health  Care 

Needs  (02/02/01) 
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Healthy  and  Ready  to  Work  (HRTW) 

Services  for  Children  and  Youth 

with  Special  Health  Needs 

(CYSHN)  (02/23/01) 
Integrated  Services  (01/22/01) 
Medical  Home  Development  Grants  (10/ 

16/00) 
Partnership  for  Information  and 

Communication  (PIC)  (01/02/01) 
MCH  Cooperative  Agreements  (01/02/ 

01) 
Breastfeeding  Promotion  in 

Pediatricians  Office  Practices  (05/ 

01/01) 
Partners  in  Program  Planning  for 

Adolescent  Health  (04/20/01) 
Maternal  and  Child  Health  Research 

Program  (08/01/00  and  03/01/00) 
Health  Care  Information  and  Education 

for  Families  of  Children  with 

Special  Health  Care  Needs  (12/01/ 

00) 
Graduate  Medical  Education  in 

Obstetrics/Gynecology.  Pediatrics 

and  Family  Practice  in  Historically/ 

Predominatelv  Black  Medical 

Schools (02/01/01) 
Public  Health  Training  in  Maternal  and 

Child  Health  (12/15/00) 
Long  Term  Training  in  Leadership 

Education  in  Neurodevelopmental 

and  Related  Disabilities  (LEND)  (10/ 

12/00) 
Continuing  Education  and  Development 

(01/12/01) 
Public  Policy  Analysis  and  Education 

Center  for  Infant  and  Early 

Childhood  Health  (03/26/01) 
Public  Policy  Analysis  and  Education 

Center  for  Middle  Childhood  and 

Adolescent  Health  (03/26/01) 
Continuing  Education  and  Development 

Cooperative  Agreement  to  Advance 

Education  and  Public  Policy 

Development  in  Maternal  and  Child 

Health  (02 '01/01) 
Continuing  Education/Distance 

Learning (01/12/01) 
Healthv  Tomorrows  Partnership  for 

Children  (10/02/00) 
Healthy  Tomorrows  Partnership 

Cooperative  Agreement  (06/01/01) 
State  Systems  Development  Initiative 

(SSDI),  MCH  Services  Federal  Set- 

.•\side  Program  (07/13/01) 
EMSC  Implementation  (11/01/00) 
EMSC  Partnerships  (11/01/00) 
EMSC  Targeted  Issue  (11/01/00) 
Pediatric  Injurv  Surveillance  System 

(04/02/01) 
Clinical  practice  Guidelines  for 

Emergency  Care  of  Children  (06/01/ 

01) 
A  Color-coded  System  for  Equipment 

and  Medication  for  Pediatric 

Resuscitation  (03/01/01) 
Traumatic  Brain  Injury  (TBI).  State 

Implementation  Grants  (12/01/01) 
Traumatic  Brain  Injury  (TBI).  State 

Planning  Grants  (12/01/01) 


State  Mortality  Review  Support  Program 

(01/29/01) 
Perinatal  Systems  and  Women's  Health 

National  Resource  Center  (02/23/ 

01) 
Healthy  Start  Initiative — Eliminating 

Disparities  in  Perinatal  Health  (02/ 

06/01) 
Interconception  Care  for  High  Risk 

Women  and  their  Infants  (02/16/01) 
Improving  Wcjmen's  Health  through 

Screening  and  Intervention  for 

Depression  during  or  around  the 

Time  of  Pregnancy  (12/21/00) 
Healthy  Start  Initiative— State 

hifrastructure  Initiatives  (12/08/00) 
Eliminating  Disparities  in  Perinatal 

Health— Border  Health  (02/06/01) 

Office  of  the  Administrator 

Community  Access  Program  (06/01/00) 
National  Conference  of  State 

Legislatures  (NCSL)  (TEA) 
Association  of  State  and  Territorial 

Health  Officials  (ASTHO)  (TEA) 
Public  Health  Foundation  (PHF)  (TBA) 
National  Association  of  Coimty  and  City 

Health  Officials  (NACCHO)  (05/30/ 

00) 
Pacific  Islands  Health  Officers 

Association  (06/01/00) 

Rural  Health  Programs 

Rural  Health  Roundtable,  George  Mason 

University  (07/31/00) 
State  Rural  Hospital  Flexibility  Program 

(05/25/01) 
Rural  Health  Outreach  Grant  (10/16/00) 
Rural  Health  Network  Development  (10/ 

23/00) 

Special  Programs 

Extramural  Support  Program  for  Projects 
to  Increase  Organ  and  Tissue 
Donations  (05/01/01) 

Other  HRSA  Programs 

Outpatient  Hansen's  Disease  Medical 

Services  (09/01/00) 
Special  Projects  for  Schools  of  Public 

Health  (TBA) 
Lawton  Chiles  Foundation  (N/A) 

Individuals  may  obtain  the  HRSA 
Preview  bv  calling  the  toll  free  number 
at  1-877-477-2123  (1-877-HRSA123). 
The  HRSA  Preview  may  also  be 
accessed  on  HRSA's  World  Wide  Web 
Home  Page  at  http://wwrw.hrsa.gov/ 
grantsf.htm. 

Dated.  June  28,  2000. 
Claude  Earl  Fox, 
Administrator- 
How  To  Use  and  Obtain  Copies  of  the 
HRSA  Preview 

It  IS  recommended  that  you  read  the 
introductory  materials,  terminology 
section,  and  individual  program 


category  descriptions  before  contacting 
the  toll-free  number  1-877-477-2123 
(1-877-HRSA-123).  Likewise,  we  urge 
applicants  to  fully  assess  their  eligibility 
for  grants  before  requesting  kits.  As  a 
general  rule,  no  more  than  one  kit  per 
category  will  be  mailed  to  applicants. 

To  Obtain  a  Copy  of  HRSA  Preview 

To  have  your  name  and  address 
added  to  or  deleted  from  the  HRSA 
Preview  mailing  list,  call  the  toll  bee 
nimiber  above  or  send  a  message  by  e- 
mail  to  hrsagac@hrsa.gov. 

To  Obtain  an  Application  Kit 

Applications  kits  differ  depending  on 
the  grant  program.  Determine  which 
kit(s)  you  wish  to  receive  and  call  1- 
877^77-2123  to  be  placed  on  the 
mailing  list.  Be  sure  to  provide  the 
information  specialist  with  both  the 
CFDA  nimiber  and  the  title  of  the  grant 
program.  You  may  also  request 
application  kits  using  the  e-mail  address 
above.  Application  kits  are  generally 
available  60  days  prior  to  application 
deadline.  If  kits  are  available  earlier, 
they  will  be  mailed  immediately.  The 
guidance  contained  in  the  various  kits 
contains  detailed  instructions, 
background  on  the  grant  program,  and 
other  essential  information,  such  as  the 
applicability  of  Executive  Order  12372 
and  45  CFR  Part  100,  and  additional 
inforamtion  pertinent  to  the 
intergovenmiental  review  process,  as 
appropriate. 

World  Wide  Web  Access 

The  HRSA  Preview  is  available  on  the 
HRSA  Homepeige  via  the  World  Wide 
Web  at:  www.hrsa.gov/grantsf.htm.  You 
can  download  this  issue  in  Adobe 
Acrobat  format. 

Application  materials  are  also 
available  for  downloading  for  some 
HRSA  programs.  HRSA's  goal  is  to  post 
application  forms  and  materials  for  all 
programs  in  future  cycles. 

You  can  register  on-line  to  be  sent 
grant  application  materials  by  following 
the  instructions  on  the  web  page.  Your 
mailing  information  will  be  added  to 
our  database  and  materials  will  be  sent 
to  you  as  they  become  available. 

Grant  Terminology 

Application  Deadlines 

Applications  will  be  considered  on 
time  if  they  are  received  on  or  before  the 
established  deadline,  or  postmarked  on 
or  before  the  deadline  given  in  the 
program  announcement  or  in  the 
application  kit  materials.  Applications 
sent  to  any  address  other  than  that 
specified  in  the  application  guidance 
are  subject  to  being  returned. 
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Authorization 

The  citation  of  the  law  authorizing  the 
various  grant  programs  is  provided 
immediately  following  the  title  of  the 
programs. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  which 
provide  assistance.  Programs  listed 
therein  are  given  a  CFDA  Number.  Be 
sure  to  use  both  the  CFDA  number  and 
the  title  of  the  grant  program  when 
requesting  an  application  kit.  Note  that 
CFTDA  numbers  with  alpha  suffixes  have 
different  titles  than  the  same  CFDA 
numbers  without  suffixes. 

Cooperative  Agreement 

A  financial  assistance  mechanism 
(grant)  used  when  substantial  Federal 
prograimnatic  involvement  with  the 
recipient  is  anticipated  by  the  funding 
agency  during  performance  of  the 
project.  The  nature  of  that  involvement 
will  always  be  specified  in  the  offering 
or  applicaticn  guidance  materials. 

Eligibility 

The  status  an  entity  must  possess  to 
be  considered  for  a  grant.  Authorizing 
legislation  and  programmatic 
regulations  specify  eligibility  for 
individual  grant  programs,  and 
eligibility  may  be  further  restricted  for 
programmatic  reasons.  In  general, 
assistance  is  provided  to  nonprofit 
organizations  and  institutions.  State  and 
local  governments  and  their  agencies, 
and  occasionally  to  individuals.  For- 
profit  organizations  are  eligible  to 
receive  awards  under  financial 
assistance  programs  unless  specifically 
excluded  by  legislation. 

Estimated  Amount  of  Competition 

The  funding  level  listed  is  provided 
only  as  an  estimate,  and  is  subject  to  the 
availability  of  funds.  Congressional 
action,  and  changing  program  priorities. 

Funding  Priorities  and/or  Preferences 

Funding  preferences,  priorities,  and 
special  considerations  may  come  fi-om 
legislation,  regulations,  or  HRSA 
program  leadership  decisions.  They  are 
not  the  same  as  review  criteria.  Funding 
preferences  are  any  objective  factors  that 
would  be  used  to  place  a  grant 
application  ahead  of  others  without  the 
preference  on  a  list  of  applicants 
recommended  for  funding  by  a  review 
committee.  Some  programs  give 
preference  to  organizations  which  have 
specific  capabilities  such  as 
telemedicine  networking,  or  have 
established  relationships  with  managed 


care  organizations.  Funding  priorities 
are  factors  that  cause  a  grant  application 
to  receive  a  fixed  amoimt  of  extra  rating 
points— which  may  similarly  affect  the 
order  of  applicants  on  a  hmding  list. 
Special  considerations  are  other  factors 
considered  in  making  funding  decisions 
that  are  neither  review  criteria, 
preferences,  or  priorities,  e.g.,  ensuring 
that  there  is  an  equitable  geographic 
distribution  of  grant  recipients,  or 
meeting  requirements  for  urban  and 
rural  proportions. 

Key  Offices 

The  Grants  Management  Office  serves 
as  the  focal  point  for  questions 
concerning  business  matters.  In  the 
HRSA  Preview,  a  "key"  symbol 
indicates  the  appropriate  grants 
management  office  for  each  program 
area  and  the  main  telephone  number  for 
the  office. 

Letter  of  Intent 

To  help  in  planning  the  application 
review  process,  many  HRSA  programs 
request  a  letter  of  intent  from  the 
applicant  in  advance  of  the  application 
deadline.  Letters  of  intent  are  neither 
binding  nor  mandatory.  Details  on 
where  to  send  letters  can  be  found  in 
the  guidance  materials  contained  in  the 
application  kit. 

Matching  Requirements 

Several  HRSA  programs  require  a 
matching  amount,  or  percentage  of  the 
total  project  support,  to  come  from 
sources  other  than  Federal  funds. 
Matching  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  specific  categories.  Also,  matching  or 
other  cost-sharing  requirements  may  be 
administratively  required  by  the 
awarding  office.  Such  requirements  are 
set  forth  in  the  application  kit. 

Project  Period 

The  total  time  for  which  support  of  a 
discretionary  project  has  been 
programmatically  approved.  The  project 
period  usually  consists  of  a  series  of 
budget  periods  of  one-year  duration. 
Once  approved  through  initial  review, 
continuation  of  each  successive  budget 
period  is  subject  to  satisfactory 
performance,  availability-of  funds,  and 
program  priorities. 

Review  Criteria 

The  following  are  generic  review 
criteria  applicable  to  HRSA  programs: 

•  That  the  estimated  costs  to  the 
Government  of  the  project  are 
reasonable  considering  the  level  and 
complexity  of  activity  and  the 
anticipated  results. 


•  That  project  personnel  or 
prospective  fellows  are  well  qualified  by 
training  and/or  experience  for  the 
support  sought,  and  the  applicant 
organization  or  the  organization  to 
provide  training  to  a  fellow  have 
adequate  facilities  and  manpower. 

•  That,  insofar  as  practical,  the 
proposed  activities  (scientific  or  other), 
if  well  executed,  axe  capable  of  attaining 
project  objectives. 

•  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
program  announcement  and  the 
proposed  results  are  measurable. 

•  That  the  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

•  That,  in  so  far  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replicable,  national 
in  scope  and  include  plans  for  broad 
dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits.  Applicants  should  pay  strict 
attention  to  addressing  these  criteria,  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged  by  the 
reviewers. 

Technical  Assistance 

A  contact  person  is  listed  for  each 
program  and  his/her  e-mail  address  and 
telephone  number  provided.  Some 
programs  have  scheduled  workshops 
and  conference  calls  as  indicated  by  the 
"magnifying  glass"  in  the  HRSA 
Preview.  If  you  have  questions 
concerning  individual  programs  or  the 
availability  of  technical  assistance, 
please  contact  the  person  listed.  Also 
check  your  application  materials  and 
the  HRSA  web  site  at  http:// 
www.hrsa.dhhs.gov/  for  the  latest 
technical  assistance  information. 

Frequently  Asked  Questions 

1.  Where  do  I  submit  grant 
applications? 

The  address  for  submitting  your  grant 
application  will  be  shown  in  the 
guidance  document  included  in  the 
application  kit. 

2.  How  do  I  learn  more  about  a 
particular  grant  program? 

If  you  want  to  know  more  about  a 
program  before  you  request  an 
application  kit,  an  e-mail/telephone 
contact  is  listed.  This  contact  person 
can  provide  information  concerning  the 
specific  program's  purpose,  scope  and 
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goals,  and  eligibility  criteria.  Usually, 
you  will  be  encouraged  to  request  the 
application  kit  so  that  you  will  have 
clear,  comprehensive,  and  accurate 
information  available  to  you.  When 
requesting  application  materials,  you 
must  state  the  CFDA  Number  and  title 
of  the  program.  The  application  kit  lists 
telephone  numbers  for  a  program  expert 
and  a  grants  management  specialist  who 
will  provide  information  about  your 
program  of  interest  if  you  are  unable  to 
find  the  information  within  the  written 
materials  provided. 

In  general,  the  program  contact  person 
provides  information  about  the  specific 
grant  offering  and  its  purpose,  and  the 
grants  management  specialist  provides 
information  about  the  grant  mechanism 
and  business  matters,  though  there  is 
often  overlap  of  their  responsibilities. 

Information  specialists  at  the  toll-free 
number  provide  only  basic  information 
and  administer  mailings. 

3.  The  dates  listed  in  the  HRSA 
Preview  and  the  dates  in  the  application 
kit  do  not  agree.  How  do  I  know  which 
is  correct? 

HRSA  Preview  dates  for  application 
kit  availability  and  application  receipt 
deadlines  are  based  upon  the  best 
known  information  at  the  time  of 
publication,  often  nine  months  in 
advance  of  the  competitive  cycle. 
Occasionally,  the  grant  cycle  does  not 
begin  as  projected  and  dates  must  be 
adjusted.  The  deadline  date  stated  in 
your  application  kit  is  generally  correct. 
If  the  application  kit  has  been  made 
available  and  subsequently  the  date 
changes,  notification  of  the  change  will 
be  mailed  to  known  recipients  of  the 
application  kit,  and  also  posted  on  the 
HRSA  home  page. 

4.  Are  programs  announced  in  the 
HRSA  Preview  ever  canceled? 

Infrequently,  announced  programs 
may  be  withdrawn  from  competition.  If 
this  occurs,  a  cancellation  notice  will  be 
provided  through  the  HRSA  Preview  at 
the  HRSA  Homepage  at  http:// 
www.hrsa.dhhs.gov/.  If  practicable,  an 
attempt  will  be  made  to  notify  by  mail 
those  who  have  requested  a  kit  for  the 
canceled  program. 

If  you  have  unanswered  questions, 
please  contact  John  Gallicchio  of  the 
Grants  Policy  Branch  at  301-443-6507 
(jgallicchio@hrsa.gov). 

Bureau  of  Health  Professions 

Kids  Into  Health  Careers  Initiative 

The  Bureau  of  Health  Professions 
announces  a  new  initiative  to  increase 
diversity  and  cultural  competency  of  the 
health  professions  workforce.  The  Kids 
Into  Health  Careers  initiative  is 
designed  to  expand  the  pool  of  qualified 


and  interested  applicants  from  minority 
and  disadvantaged  populations.  The 
Bureau  will  give  Special  Consideration 
to  qualified  applicants  to  appropriate 
grant  programs  who  participate  in  the 
Kids  Into  Health  Careers  initiative  by 
working  with  primary  and  secondary 
schools  that  have  a  high  percentage  of 
minority  and  disadvantaged  students. 
To  receive  this  Special  Consideration, 
applicants  must  establish  linkages  with 
one  or  more  elementary,  middle  or  high 
schools  with  a  high  percentage  of 
minority  and  disadvantaged  students  to: 
(1)  inform  students  and  parents  about 
health  careers  and  financial  aid  to 
encourage  interest  in  health  careers;  (2) 
promote  rigorous  academic  course  work 
to  prepare  for  health  professions 
training;  or  (3)  provide  support  services 
such  as  mentoring,  tutoring,  counseling, 
after  school  programs,  summer 
eiu-ichment,  and  college  visits. 

Further  information  on  the  Kids  Into 
Health  Careers  Initiative  can  be  obtained 
on  the  Bureau  of  Health  Professions 
website  at  http://wrww.hrsa.gov/bhpr/. 

The  programs  with  this  Special 
Consideration  include:  Model  State- 
supported  Area  Health  Education 
Centers,  Preventive  Medicine  Residency 
Programs,  Centers  of  Excellence, 
Podiatric  Residency  Training  in  Primary 
Care,  Allied  Health  Projects, 
Residencies  in  the  Practice  of  Pediatric 
Dentistry  *   *   *  Public  Health  Training 
Grant  Program,  Health  Careers 
Opportunity  Program,  Faculty 
Development  Training  in  Primary  Care, 
Residency  Training  in  Primary  Cai-e, 
Predoctoral  Training  in  Primary  Care, 
Physician  Assistant  Training  in  Primary 
Care,  Basic/Core  Area  Health  Education 
Centers,  Geriatric  Education  Centers, 
Advanced  Education  Nursing  Gremts, 
Basic  Nurse  Education  and  Practice 
Grants,  Academic  Administrative  Units 
in  Primary  Care,  and  Partnerships  for 
Developing  Public  Health  Nursing 
Leadership. 

All  recipients  of  Bureau  of  Health 
Professions  grants  will  receive  a  packet 
of  information  and  guidance  materials 
that  can  be  used  in  working  with  local 
school  systems. 

Model  State-Supported  Area  Health 
Education  Centers    93.107 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VII,'section  751,  42 
U.S.C.  294a. 

Purpose:  The  program  assists  schools 
to  improve  the  distribution,  supply,  and 
quality  of  health  personnel  in  the  health 
services  delivery  system  by  encouraging 
the  regionalization  of  health  professions 
schools.  Emphasis  is  placed  on 
community-based  training  of  primary 
care  oriented  students,  residents,  and 


providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  development  and  operation  of 
AHECs  to  implement  educational 
system  incentives  to  attract  and  retain 
health  care  personnel  in  scarcity  areas. 
By  linking  the  academic  resources  of  the 
university  health  science  center  with 
local  planning,  educational  and  clinical 
resources,  the  AHEC  program 
establishes  a  network  of  health-related 
institutions  to  provide  educational 
services  to  students,  faculty  and 
practitioners  and  ultimately  to  improve 
the  delivery  of  health  care  in  the  service 
area.  These  programs  are  collaborative 
partnerships  which  address  current 
hedth  workforce  needs  within  a  region 
of  a  State  or  in  an  entire  State. 

Eligibility:  The  types  of  entities 
eligible  to  apply  for  this  program 
include  public  or  private  nonprofit 
accredited  schools  of  medicine  and 
osteopathic  medicine  and  incorporated 
consortia  made  up  of  such  schools,  or 
the  parent  institutions  of  such  schools. 
Applicants  must  also  have  previously 
received  funds,  but  are  no  longer 
receiving  funds  under  Section  751ta)(l) 
of  the  Public  Health  Service  Act,  and  are 
operating  an  AHEC  program. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  an  award  is  sought,  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Funds  shall  be  awarded  to  approved 
applicants  in  the  following  order.  (1) 
competing  continuations,  (2)  new  starts 
in  States  with  no  AHEC  program,  (3) 
other  new  starts,  and  (4)  competing 
supplementals. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
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school  programs,  summer  em"ichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Matching  Requirements:  Awardees 
shall  make  available  (directly  or  through 
contributions  from  State,  county  or 
municipal  governments,  or  the  private 
sector)  recurring  non-Federal 
contributions  in  cash  in  an  amount  not 
less  than  50  percent  of  the  operating 
costs  of  the  Model  State-Supported 
AHEC  Program. 

Estimated  Amount  of  This 
Competition:  $5,500,000. 

Estimated  Number  of  Awards  to  be 
Made:  13. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.107. 

Application  Availability  Date:  10/02/ 
00. 

Letter  of  Intent  Deadline:  None. 

Application  Deadline:  12/18/00. 

Projected  Award  Date:  05/01/01. 

Program  Contact  Person:  Louis  D. 
Coccodrilli,  MPH. 

Phone  Number:  301/443-6950. 

e-mail  address:  lcoccodrilli@hrsa.gov 

Basic/Core  Area  Health  Education 
Centers    93.824 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  751,  42 
U.S.C.  294a 

Purpose:  Cooperative  Agreements  are 
awarded  to  assist  schools  to  improve  the 
distribution,  supply  and  quality  of 
health  persormel  in  the  health  services 
delivery  system  by  encouraging  the 
regionalization  of  health  professions 
schools.  Emphasis  is  placed  on 
community-based  training  of  primary 
care  oriented  students,  residents,  and 
providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  planning,  development  and 
operation  of  AHECs  to  initiate  education 
system  incentives  to  attract  and  retain 
health  care  personnel  in  scarcity  areas. 
By  linking  the  academic  resources  of  the 
university  health  sciences  center  with 
local  planning,  educational  and  clinical 
resources,  the  AHEC  program 
establishes  a  network  of  community- 
based  training  sites  to  provide 
educational  services  to  students,  faculty 
and  practitioners  in  underserved  areas 
and  ultimately,  to  improve  the  delivery 
of  health  care  in  the  service  area.  The 
program  embraces  the  goal  of  increasing 
the  number  of  health  professions 
graduates  who  ultimately  will  practice 
in  underserved  areas. 

Eligibility:  The  types  of  entities 
eligible  to  apply  for  this  program 


include  public  or  private  nonprofit 
accredited  schools  of  medicine  and 
osteopathic  medicine  and  incorporated 
consortia  made  up  of  such  schools,  or 
the  parent  institutions  of  such  schools. 
Also,  in  States  in  which  no  AHEC 
program  is  in  operation,  an  accredited 
school  of  nursing  is  an  eligible 
applicant. 

Funding  Priorities  or  Preferences:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  an  award  is  sought,  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 
Funds  shall  be  awarded  to  approved 
applications  in  the  following  order:  (1) 
competing  continuations;  (2)  new  starts 
in  States  with  no  AHEC  program;  (3) 
other  new  starts;  and  (4)  competing 
supplemental. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Career^  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Biu-eau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Matching  Requirements:  Awardees 
shall  make  available  (directly  or  through 
contributions  from  State,  county  or 
municipal  governments,  or  the  private 
sector)  non-Federal  contributions  in 
cash  in  an  amount  not  less  than  50 
percent  of  the  operating  costs  of  the 
AHEC  Program  except  that  the  Secretary 
may  grant  a  waiver  for  up  to  75  percent 
of  the  amount  required  in  the  first  three 
years  in  which  an  awardee  receives 
funds  under  Section  751(a)(1)  of  the 
Public  Health  Service  Act. 

Estimated  Amount  of  This 
Competition:  $4,000,000. 


Estimated  Number  of  Awards  to  be 
Made:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.824. 

Application  Availabilitv  Date: 
October  2.  2000. 

Letter  of  Intent  Deadline:  None. 

Application  Deadline:  December  18. 
2000. 

Projected  Award  Date:  May  1.  2001. 

Program  Contact  Person:  Louis  D. 
Coccodrilli,  MPH. 

Phone  Number:  301  443-6950 

E-Mail:  lcoccodrilli@hrsa.gov 

Preventive  Medicine  Residency 
Programs     93.117 

Legislative  Authority:  Public  Health 
Service  Act,  Tide  VII,  section  768,  42 
U.S.C.  295c 

Purpose:  The  Secretary  may  make 
grants  to  and  enter  into  contracts  with 
accredited  schools  of  medicine, 
osteopathic  medicine,  and  public  health 
to  meet  the  cost  to:  (1)  plan  and  develop 
new  residency  training  programs  and  to 
maintain  or  improve  existing  residency 
programs  in  preventive  medicine,  and 
(2)  to  provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
program. 

Eligibility:  Eligible  applicants  are 
schools  of  medicine,  osteopathic 
medicine  and  public  health.  An 
applicant  must  demonstrate  to  the 
Secretary  that  it  has  or  will  have 
available  full-time  faculty  members  with 
training  and  experience  in  the  fields  of 
preventive  medicine  and  support  from 
other  faculty  members  trained  in  public 
health  and  other  relevant  specialties  and 
disciplines. 

Funding  Priorities  or  Preferences: 
Under  section  765  of  the  Public  Health 
Service  Act,  a  preference  will  be  applied 
for  applicants:  (1)  serving  individuals 
who  are  from  disadvantaged 
backgrounds  (including 
underrepresented  racial  and  ethnic 
minorities)  and  (2)  graduating  large 
proportions  of  individuals  who  serve  in 
imderserved  communities.  For 
established  programs  (who  have 
graduated  three  or  more  classes), 
supporting  information  will  be 
requested  to  determine  qualification  for 
the  Preference. 

For  new  programs  (those  having 
graduated  three  or  fewer  classes), 
applicant  proposals  will  be  evaluated  by 
the  criteria  in  the  Public  Health  Service 
Act  used  to  define  a  "new  program"  and 
must  meet  at  least  four  of  the  following 
criteria  to  qualifv-  for  the  funding 
preference: 

(A)  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
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the  program  as  being  the  preparation  of 
health  professionals  to  serve 
underserved  populations. 

(B)  The  curriculum  of  the  program 
includes  content  which  will  help  to 
prepare  practitioners  to  serve 
underserved  populations. 

(C)  Substantial  clinical  training 
experience  is  required  under  the 
program  in  medically  underserved 
communities. 

(D)  A  minimum  of  20  percent  of  the 
clinical  faculty  of  the  program  spend  at 
least  50  percent  of  their  time  providing 
or  supenising  care  in  medically 
underserved  communities. 

(E)  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  underserved 
community. 

(F)  Student  assistance  that  is  linked  to 
service  in  medically  underserved 
communities  following  graduation  is 
available  to  the  students  in  the  program. 

(G)  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  underser\'ed  communities. 

A  prioritv  will  be  applied  for  any 
applicant  who:  (!)  requests  funding  for 
a  "new  program",  as  defined  under 
Section  79ll295j]  of  the  Public  Health 
Service  Act  as  a  program  that  has 
graduated  less  than  three  classes;  or  (2) 
meets  the  matching  option  of  providing 
non-Federdl  matching  funds  obtained 
from  public  or  private  entities  as  set 
forth  under  Section  798  [295o]  of  the 
Public  Health  Service  Act. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qucdified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  1.8  million  dollars. 

Estimated  Number  of  Awards  to  be 
.\/adp.  Approximately  10-15  awards. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFD^  Number;  93.117. 


Application  Availability  Date:  July  1, 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  September  18, 
2000. 

Projected  Award  Date:  April  15,  2001. 

Program  Contact  Person:  Lee  Norman 
Muecke,  MD,  MPH. 

Phone  Number:  301-443-0582. 

E-mail:  LMUECKE@HRSA.GOV 

Centers  of  Excellence  93.157 

Legislative  Authority:  Section  736  of 
The  Public  Health  Service  Act,  42 
U.S.C.  293 

Purpose:  The  goal  of  this  program  is 
to  assist  eligible  schools  in  supporting 
programs  of  excellence  in  health 
professions  education  for  under- 
represented  minority  individuals.  The 
grantee  is  required  to  use  the  funds 
awarded;  {!)  To  develop  a  large 
competitive  applicant  pool  through 
linkages  with  institutions  of  higher 
education,  local  school  districts,  and 
other  community-based  entities  and 
establish  an  education  pipeline  for 
health  professions  careers;  (2)  to 
establish,  strengthen,  or  expand 
programs  to  enhance  the  academic 
performance  of  under-represented 
minority  students  attending  the  school; 
(3)  to  improve  the  capacity  of  such 
school  to  train,  recruit,  and  reteun 
under-represented  minority  faculty 
including  the  payment  of  stipends  and 
fellowships;  (4)  to  carry  out  activities  to 
improve  the  information  resources, 
clinical  education,  curricula  and 
cultural  competence  of  the  graduates  of 
the  schools  as  it  relates  to  minority 
health  issues;  (5)  to  facilitate  faculty  and 
student  research  on  health  issues 
particularly  affecting  under-represented 
minority  groups,  including  research  on 
issues  relating  to  the  delivery  of  health 
care;  (6)  to  carry  out  a  program  to  train 
students  of  the  school  in  providing 
health  services  to  a  significant  number 
of  imder-represented  minority 
individuals  through  training  provided  to 
such  students  at  community-based 
health  facilities  that  provide  such  health 
services  and  are  located  at  a  site  remote 
from  the  main  site  of  the  teaching 
facilities  of  the  school;  and  {7)  to 
provide  stipends  as  appropriate. 

Eligibility:  Eligible  applicants  are 
accredited  schools  of  allopathic 
medicine,  osteopathic  medicine, 
dentistry,  pharmacy,  graduate  programs 
in  behavioral  or  mental  health,  or  other 
public  and  private  nonprofit  health  or 
educational  entities.  Historically  Black 
Colleges  and  Universities  as  described 
in  section  736(c)(2)(A)  and  which 
received  a  contract  under  section  788B 
of  the  Public  Health  Service  Act 
(Advanced  Financial  Distress 


Assistance)  for  fiscal  year  1987  may 
apply  for  Centers  of  Ebccellence  (COE) 
grants  under  section  736  of  the  Act. 

Funding  Preferences:  NA. 

Special  Consideration:  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $7  million. 

Estimated  Number  of  Awards  to  be 
Made:  12. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.157. 

Application  Availability  Date:  07/01/ 
00. 

Letter  of  Intent  Deadline:  NA. 

Application  Deadline:  12/01/00. 

Project  Award  Date:  06/30/01. 

Program  Contact  Person:  Capt. 
Richard  C.  Valse.  Jr. 

Phone  Number:  301-443-2100. 

E-mail:  Rvause@hrsa.gov 

Pediatric  Residency  Training  in  Primary 
Care  93.181 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  Section  755, 42 
U.S.C.  293k 

Purpose:  Grants  are  awarded  to  plan 
and  implement  projects  in  preventive 
and  primary  care  training  for  pediatric 
physicians  in  approved  or  provisionally 
approved  residency  programs  that  shall 
provide  financial  assistance  in  the  form 
of  traineeships  to  residents  who 
participate  in  such  projects  and  who 
plan  to  specialize  in  primary  care. 

Eligibility:  Schools  of  pediatric 
medicine  or  public  or  private  nonprofit 
hospitals  or  other  public  or  private 
nonprofit  entities  are  eligible  to  apply. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 


42196 


Federal  Register / Vol.  65,  No.  131 /Friday,  July  7.  2000 /Notices 


underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to;  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bvu-eau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $492,000. 

Estimated  Number  of  Awards  to  be 
Made:  4. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.181. 

Application  Availability  Date:  Jvily  1, 
2000. 

Application  Deadline:  October  27, 
2000. 

Projected  Award  Date:  June  29,  2001 . 

Program  Contact  Person:  Eleanor 
Crocker. 

Phone  Number:  301-443-1467. 

E-mail:  ecrocker@hrsa.gov 

Allied  Health  Projects    93.191 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  755,  42 
U.S.C.  294e. 

Purpose:  Grants  are  awarded  to  assist 
eligible  entities  in  meeting  the  costs 
associated  with  expanding  or 
f^stdblishing  programs  that  will:  (1) 
expand  enrollments  in  allied  health 
disciplines  that  are  in  short  supply  or 
whose  services  are  most  needed  by  the 
elderly;  (2)  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
degrees  in  health-related  sciences;  (3) 
establish  community-based  training 
programs  that  link  academic  centers  to 
rural  clinical  settings;  (4)  provide  career 
advancement  training  for  practicing 


allied  health  professionals;  (5)  expand 
or  establish  clinical  training  sites  for 
allied  health  professionals  in  medically 
underserved  or  rural  communities  in 
order  to  increase  the  number  of 
individuals  trained;  (6)  develop 
curriculimi  that  will  emphasize 
knowledge  and  practice  in  the  areas  of 
prevention  and  health  promotion, 
geriatrics,  long-term  care,  home  health 
and  hospice  care,  and  ethics;  (7)  expand 
or  establish  interdisciplinary  training 
programs  that  promote  the  effectiveness 
of  allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly;  (8)  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  hnk  allied  health, 
clinical  practice,  education,  and 
research;  and  (9)  meet  the  costs  of 
projects  to  plan,  develop,  and  operate  or 
maintain  graduate  programs  in 
behavioral  and  mental  health  practica 
Eligibility:  Eligible  entities  are  health 
professions  schools,  academic  health 
centers.  State  or  local  governments  or 
other  public  or  private  nonprofit 
entities.  Eligible  academic  institutions 
shall  also  be  required  to  use  funds  in 
collaboration  with  two  or  more 
disciplines. 

Funding  Priorities  or  Preferences:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act.  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  focus  of 
serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

A  preference  will  be  given  to  mose 
new  programs  that  meet  at  least  four  of 
the  criteria  described  in  section 
791(c)(3)  of  the  Pubhc  Health  Service 
Act  concerning  medically  underserved 
communities  and  populations  so  that 
new  applicants  may  also  compete 
equitably.  A  funding  priority  will  be 
given  to  qualified  applicants  who 
provide  community-based  training 
experiences  designed  to  improve  access 
to  health  care  services  in  underserved 
areas.  This  will  include  being 
responsive  to  population  groups 
addressed  in  the  President's  Executive 
Orders  12876,  12900,  13021.  and  13125. 
These  will  include  such  applicants  as 
Asian-American  and  Pacific  Islander 
Serving  Institutions,  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  Tribal  Colleges  and 


Universities  serving  American  Indians 
and  Alaska  Natives. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  m  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training: 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseli.ng.  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  un  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/'bhpr/. 

Estimated  Amount  of  This 
Competition:  51,200,000. 

Estimated  Number  of  Awards  to  be 
Made:  10-12. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.191. 

Application  Availability  Date:  07/31/ 
00. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  01/16/01. 

Projected  Award  Date:  09/30/01. 

Program  Contact  Person(s):  Captain 
Norman  L.  Clark;  Lt.  Commander  Young 
Song. 

Phone  Number:  (301)  443-1346  or 
(301) 443-3353 

E-mail  address:  nclark@hrsa.gov  or 
ysong@hrsa  .gov. 

Partnerships  for  Developing  Pubhc 
Health  Nursing  Leadership  93.247A 

Legislative  Autho^lt^•  Public  Health 
Service  Act,  Title  VII  and  Title  VTll,  42 
U.S.C;  Sections  765  and  811. 

Purpose:  The  purpose  of  this  program 
is  to  improve  State  and  local  public 
health  infrastructure  bv  enhancing  the 
production  and  distribution  of  a  highly 
qualified,  diverse  public  health  nurse 
workforce.  A  school  of  nursing  and  a 
school  of  public  health  are  expected  to 
collaborate  in  developing  a  program  for 
public  health  nurse  leaders.  These 
cooperative  agreements  are  expected  to 
enhance  master's  educational  programs 
(such  as  MSN  and  MPH)  that  prepare 
nurses  for  leadership  in  public  health 
nursing  with  an  emphasis  on 
interdisciplinar%'  practice  in  State  and 
local  public  health  agencies. 

Eligibility  Eligible  applicants  are 
public  and  nonprofit  private  accredited 
collegiate  schools  of  nursing  and 
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accredited  schools  of  public  health.  The 
applicant  is  required  to  document  a 
partnership  or  plan  for  a  partnership  for 
cooperation  between  a  school(s)/ 
college(s)  of  nursing  and  a  school  of 
public  health  to  meet  project  objectives. 
if  the  applicant  is  a  school  of  nursing 
the  partnership  is  to  be  with  a  school  of 
public  health;  and  if  the  applicant  is  a 
school  of  public  health  the  partnership 
is  to  be  with  one  or  more  schools  of 
nursing. 

The  school  of  nursing,  school  of 
public  health,  and  joint  program  of 
study  are  to  include  core  public  health 
sciences  and  strategies  for 
interdisciplinary  academic  and  practice 
learning  experiences.  The  project  plan  is 
to  address  strategies  for  strengthening 
the  nursing  component  in  appropriate 
departments  in  the  school  of  public 
health  and  strengthen  interdisciplinary 
and  population  focused  content  offered 
by  the  school  of  nursing  or  jointly  with 
the  school  of  public  health.  The 
graduate  is  expected  to  be  awarded  a 
masters  degree  (in  nursmg  and/or 
public  health  such  as  MPH,  MHS,  MSN 
or  dual  degree  options)  upon  successful 
completion  of  the  program  of  study. 

Priorities  or  Preferences:  Section  805 
of  the  Public  Health  Service  Act  states 
that  the  Secretary  shall  give  preference 
to  applicants  with  projects  that  will 
substantially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

The  Secretary  will  grant  a  preference 
(as  per  Section  765  of  the  Public  Health 
Service  Act)  to  entities:  (1)  serving 
individuals  who  are  from  disadvantaged 
backgrounds  (including 
underrepresented  racial  and  ethnic 
minorities);  and  (2)  graduating  large 
proportions  of  individuals  who  serve  in 
underserved  communities. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers:  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
v^rww. hrsa.gov/bhpr/. 


Estimated  Amount  of  This 
Competition:  $800,000  for  FY  2001 
depending  on  available  funds. 

Estimated  Number  of  Awards  to  be 
Made:  4. 

Estimated  or  Average  Size,  of  Each 
Award:  $200,000  per  year  per  grantee. 

Estimated  Project  Period:  Five  (5) 
years,  depending  on  approval  of 
progress  reports,  availability  of  funds, 
and  program  priorities. 

CFDA  Number:  93.247A. 

Application  Availability  Date:  July  1, 
2000. 

Letter  of  Intent  Deadline:  Not 
required. 

Application  Deadline:  November  17, 
2000. 

Projected  Award  Date:  July  1,  2001. 

Program  Contact  Persons:  Irene 
Sandvold  (301^43-6333)  and  Jennifer 
Burks  (301-443-6853). 

Application  Availability:  fvly  1,  2000. 

Application  Deadline:  November  17, 
2000. 

Projected  Award  Date:  July  1,  2001. 

E-mail  Address:  jburks@hrsa.gov 

Phone  Numbers:  301^43-6333  and 
301^43-6853. 

Residencies  in  the  Practice  of  Pediatric 
Dentistry  93.248  and  Residencies  and 
Advanced  Education  in  the  Practice  of 
Genera]  Dentistry  93.897 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  747(a)(6), 
42  U.S.C.  293k. 

Purpose:  These  programs  shall 
provide  grants  to  assist  schools  in 
planning,  developing,  or  operating 
programs,  and  to  increase  the  number  of 
training  opportunities  and  to  provide 
financial  assistance  to  residents  in  post 
doctoral  general  and  pediatric  dentistry. 
These  programs  place  particular 
emphasis  on  support  of  applications 
which  encourage:  (1)  Practice  in 
underserved  areas;  (2)  provision  of  a 
broad  range  of  pediatric  and/or  general 
practice  dental  services;  (3) 
coordination  and  integration  of  care;  (4) 
meeting  the  needs  of  special 
populations;  and  (5)  recruitment  and 
retention  of  under-represented 
minorities.  Applicants  are  encouraged 
to  detail  maimers  in  which  the 
graduates  of  general  dentistry  residency 
will  be  well  trained  in  meeting  the 
treatment  needs  of  the  pediatric  patient 
populations.  For  the  upcoming  grant 
cycle,  all  applications  will  be  reviewed 
together  as  a  single  group  during  the 
peer  review  process. 

Eligibility:  To  be  eligible  for  a  grant  for 
residency  training  in  the  practice  of 
pediatric  or  general  dentistry,  the 
applicant  shall  include  entities  that 
have  programs  in  dental  schools, 
approved  residency  programs  in  the 


pediatric  or  general  practice  of 
dentistry,  approved  advanced  education 
programs  in  the  pediatric  or  general 
practice  of  dentistry. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  Section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  and  has 
the  principal  focus  of  serving  residents 
of  medically/dentally  underserved 
communities;  or  (B)  during  the  two-year 
period  preceding  the  fiscal  year  for 
which  an  award  is  sought,  has  achieved 
a  significant  increase  in  the  rate  of 
placing  graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  group. 

Priority  snail  be  given  to  qualified 
applicants  that  have  a  record  of  training 
the  greatest  percentage  of  providers,  or 
that  have  demonstrated  significant 
improvements  in  the  percentage  of 
providers  which  enter  and  remain  in 
general  or  pediatric  dentistry. 

Priority  shall  be  given  to  qualified 
applicants  that  have  a  record  of  training 
individuals  who  are  from  disadvantaged 
backgrounds  (including  racial  and 
ethnic  minorities  under-represented  in 
general  or  pediatric  dentistry) 

An  Administrative  Priority  shall  be 
given  to  new  programs  that  have 
enroUees  and  no  graduates  at  the  time 
of  application,  and  newly  initiated 
programs  that  have  neither  enrollees  nor 
graduates  at  the  time  of  application. 

Special  Consideration:  Special 
Consideration  v«ll  be  given  to  projects 
that  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV /AIDS,  substance 
abusers,  homeless,  and  victims  of 
domestic  violence. 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
estabUshing  linkages  vdth  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  sununer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 
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Estimated  Amount  of  This 
Competition:  $1,500,000. 

Estimated  Number  of  Awards  to  be 
Made:  12. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  Years. 

CFDA  Numbers: 

General  Dentistry:  93.897. 

Pediatric  Dentistry:  93.248. 

Apphcation  Availabihty  Date:  July  1. 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  September  8. 
2000. 

Projected  Award  Date:  April  30,  2001. 

Program  Contact  Person:  Suscui 
Goodman,  DDS:  Stan  Bastacky,  DMD, 
MHSA. 

Phone  Number:  301  443-6326. 

E-mail:  sgoodman@hrsa.gov  and 
sbaskacky@hrsa.gov. 

Public  Health  Training  Centers  Grant 
Program  93.249. 

Legislative  Authority:  Public  Health 
Service  Act,  Tide  VII,  Section  766.  42 
U.S.C.  295a. 

Purpose:  The  goal  of  the  Public  Health 
Training  Centers  Grant  I*rogram  is  to 
improve  the  Nation's  public  health 
system  by  strengthening  the  technical, 
scientific,  managerial  and  leadership 
competencies  and  capabilities  of  the 
current  and  future  public  health 
workforce.  Emphasis  is  placed  on 
developing  the  existing  public  health 
workforce  as  a  foundation  for  improving 
the  infrastructure  of  the  public  health 
system  and  helping  achieve  the  Healthy 
People  2010  Objectives.  With  respect  to 
a  public  health  training  center, 
applicants  must  agree  to:  (1)  Specifically 
designate  a  geographic  area,  including 
medically  underserved  populations, 
e.g.,  elderly,  immigrants/refugees, 
disadvantaged,  to  be  served  by  the 
Center  that  shall  be  in  a  location 
removed  from  the  main  location  of  the 
teaching  facility  of  the  school 
participating  in  the  program  with  such 
Center;  (2)  assess  the  public  health 
personnel  needs  of  the  area  to  be  served 
by  the  Center  and  assist  in  the  planning 
and  development  of  training  programs 
to  meet  such  needs;  (3)  establish  or 
strengthen  field  placements  for  students 
in  public  or  nonprofit  private  public 
health  agencies  or  organizations;  and  (4) 
involve  faculty  members  and  students 
in  collaborative  projects  to  enhance 
public  health  services  to  medically 
underserved  conununities. 

Eligibility:  Eligible  applicants  include 
accredited  schools  of  public  health  or 
other  public  or  nonprofit  private 
institutions  accredited  for  the  provision 
of  graduate  or  specialized  training  in 
public  health. 


Funding  Priorities  And/or 
Preferences:  In  awarding  grants  or 
contracts  under  this  authority,  the 
Secretary  shall  give  preference  to 
accredited  schools  of  public  health. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  "Kids  Into 
Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $5,000,000. 

Estimated  Number  of  Awards:  10-12. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  Years. 

Application  Deadline:  12/11/00. 

CFDA  Number:  93.249. 

E-mail:  jkress@hrsa.gov  and 
rmerrill@hrsa.gov 

Health  Careers  Opportunity  Program 
93.822. 

Legislative  Authority:  Section  739  of 
the  Public  Health  Service  Act,  42  U.S.C. 
293c 

Purpose:  The  goal  of  the  Health 
Careers  Opportunity  Program  (HCOP)  is 
to  assist  individuals  from  disadvantaged 
backgrounds  to  undertake  education  to 
enter  a  health  profession.  The  HCOP 
program  works  to  build  diversity  in  the 
health  fields  by  providing  students  from 
disadvantaged  backgrounds  an 
opportunity  to  develop  the  skills  needed 
to  successfully  compete,  enter,  and 
graduate  from  health  professions 
schools.  The  legislative  purposes  for 
which  HCOP  funds  may  be  awarded  are: 
(1)  identifying,  recruiting,  and  selecting 
individuals  from  disadvantaged 
backgrounds  for  education  and  training 
in  a  health  profession;  (2)  facilitating  the 
entry  of  such  individuals  into  such  a 
school;  (3)  providing  counseling, 
mentoring,  or  other  services  designed  to 
assist  such  individuals  to  complete 
successfully  their  education  at  such  a 
school;  (4)  providing,  for  a  period  prior 
to  the  entry  of  such  individuals  into  the 
regular  course  of  education  of  such  a 
school,  preliminary  education  and 


health  research  training  designed  to 
assist  them  to  complete  successfully 
such  regular  course  of  education  at  such 
a  school,  or  referring  such  individuals  to 
institutions  providing  such  preliminary 
education;  (5)  publicizing  existing 
sources  of  financial  aid  available  to 
students  in  the  education  program  of 
such  a  school  or  who  are  undertaking 
training  necessary  to  qualify  them  to 
enroll  in  such  a  program;  (6)  paying 
scholarships,  as  the  Secretary  may 
determine,  for  such  individuals  for  any 
period  of  health  professions  education 
at  a  health  professions  school;  (7) 
paying  such  stipends  for  such 
individuals  for  any  period  of  education 
in  student-enhancement  programs 
(other  than  regular  courses),  except  that 
such  a  stipend  may  not  be  provided  to 
an  individual  for  more  than  12  months; 
(8)  carrying  out  programs  under  which 
such  individuals  gain  experience 
regarding  a  career  in  a  field  of  primary' 
health  care  through  working  at  facilities 
of  public  or  private  nonprofit 
community-based  providers  of  primary 
health  services;  and  (9)  conducting 
activities  to  develop  a  larger  and  more 
competitive  appUcant  pool  through 
partnerships  with  institutions  of  higher 
education,  school  districts,  and  other 
community-based  entities. 

Eligibility:  Eligible  applicants  include 
schools  of  medicine,  osteopathic 
medicine,  public  health,  dentistry, 
veterinar>'  medicine,  optometry, 
pharmacy,  allied  health,  chiropractic, 
podiatric  medicine,  public  or  nonprofit 
private  schools  that  offer  graduate 
programs  in  behavioral  and  mental 
health,  programs  for  the  training  of 
physician  assistants,  and  other  public  or 
private  nonprofit  health  or  educational 
entities. 

Funding  Preferences  or  Priorities:  A 
funding  preference  will  be  given  to 
approved  applications  for  programs  that 
involve  a  comprehensive  approach  by 
several  public  or  nonprofit  private 
health  or  educational  entities  to 
establish,  enhance  and  expand 
educational  programs  that  will  result  in 
the  development  of  a  competitive 
applicant  pool  of  individuals  from 
disadvantaged  backgrounds  who  desire 
to  pursue  health  professions  careers.  A 
comprehensive  approach  means  a 
network  of  entities  which  are  formally 
linked  programmatically.  The  network 
must  include  a  minimum  of  four 
entities:  a  health  professions  school,  an 
undergraduate  institution,  a  school 
district,  and  a  community-based  entity. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


42199 


II 


middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Up  to  one  third  of  available 
competitive  funds  will  be  reserved  for 
applicants  with  approved  proposals 
who  have  not  received  funding  under 
this  authority  during  the  previous  three 
years. 

Estimated  Amount  of  this 
Competition:  $9,000,000.00. 

Estimated  Number  of  Awards  to  be 
Made:  23. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years  and 
up  to  five  years  for  approved 
applications  that  rank  in  the  upper 
twentieth  percentile. 

CDFA  Number:  93.822. 

Application  Availability  Date:  07/01/ 
00. 

Letter  of  Intent /Pre-application 
Deadline:  N/A. 

Application  Deadline:  01/10/01. 

Projected  Award  Date:  08/01/01. 

Contact  Person:  Capt.  Richard  C. 
Valse  Jr. 

Phone  Number:  301-443-2100. 

E-mail  address:  Rvause@hrsa.gov 

Faculty  Development  Training  in 
Primary  Care  (Family  Medicine,  General 
InternaJ  Medicine/General  Pediatrics) 
93.895 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  Section  747,42 
U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  plan, 
develop  and  operate  a  program  for  the 
training  of  physicians  who  plan  to  teach 
in  family  medicine  (including 
geriatrics),  general  internal  medicine, 
general  pediatrics,  and  to  provide 
financial  assistance  (in  the  form  of 
traineeships  and  fellowships)  to 
physicians  who  are  participating  in  any 
such  program. 

Eligibility:  Accredited  schools  of     - 
■nedicine  or  osteopathic  medicine, 
public  or  private  nonprofit  hospitals,  or 
other  public  or  private  nonprofit  entities 
are  eligible  to  apply. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  791(a)  of  the  Public 


Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
which  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless,  and  victims  of 
domestic  violence. 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  eiu^ichment, 
and  college  visits. 

Estimated  Amount  of  This 
Competition: 

Family  Medicine:  $4,435,366. 

General  Internal  Medicine/General 
Pediatrics:  $3,000,000. 

Estimated  Number  of  Awards  to  be 
Made: 

Family  Medicine:  31. 

General  Internal  Medicine/General 
Pediatrics:  19. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period: 

Family  Medicine:  3  years. 

General  Internal  Medicine/General 
Pediatrics:  3  years. 

CFDA  Number:  93.895. 

Application  Availability  Date:  ]uly  1. 
2000. 

Application  Deadline:  October  6, 
2000. 

Projected  Award  Date:  June  29,  2001. 

Program  Contact  Person: 

Family  Medicine:  Elsie  Quinones. 

General  Internal  Medicine/General 
Pediatrics:  Elsie  Quinones. 

Phone  Number:  301  443-1467. 

E-mail: 

Family  Medicine:  equinones@hrsa.gov 


General  Internal  Medicine/General 
Pediatrics:  equinones@hrsa.gov 

Residency  Training  in  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine/General  Pediatrics)  93.884. 

Legislative  Authority:  Public  Health 
Service  Act,  Tide  VII,  Section  747,  42 
U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  assist 
graduate  training  programs  in  family 
medicine,  general  internal  medicine  and 
general  pediatrics  to  expand  and 
improve  the  quality  of  residency 
training  programs  that  prepare  graduates 
to  enter  primary  care  practice. 
Residency  training  programs  should 
emphasize  national  innovations  aimed 
at  primary  care  residency  education 
across  disciplines. 

Eligibility:  Applicant  must  be  an 
accredited  public  or  private  nonprofit 
school  of  allopathic  medicine  or 
osteopathic  medicine  or  a  public  or 
private  nonprofit  hospital  or  other 
public  or  private  nonprofit  entity.  Each 
allopathic  program  must  be  fully  or 
provisionallV  accredited  by  the 
Accreditation  Council  for  Graduate 
Medical  Education.  Each  osteopathic 
program  must  be  approved  by  the 
American  Osteopathic  Association. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory'  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

A  funding  priority  will  be  made 
available  for  applicants  that  can 
demonstrate  training  the  greatest 
percentage  of  providers  or 
demonstrating  significant  improvements 
in  the  percentage  of  providers  which 
enter  and  remain  in  primary  care 
practice.  A  second  priority  will  be 
offered  to  applicants  who  can 
demonstrate  a  record  of  training 
individuals  from  disadvantaged 
backgrovmds  (including  racial/ethnic 
minorities,  under-represented  in 
primary'  care  practice). 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
that  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  (i.e.,  elderly,  HIV/  AIDS, 
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substance  abusers,  homeless  and 
victims  of  domestic  violence). 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (i)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Ceireers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition: 

Family  Medicine:  $4,621 ,600 

General  Internal  Medicine/General 
Pediatrics:  $3,102,000. 

Estimated  Number  of  Awards  to  be 
Made: 

Family  Medicine:  28. 

General  Internal  Medicine/General 
Pediatrics:  32. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period: 

Family  Medicine:  3  years. 

General  Internal  Medicine/General 
Pediatrics:  3  years. 

CFDA  Number:  93.884. 

Application  Availability  Date:  July  1, 
2000. 

Application  Deadline:  October  2, 
2000. 

Projected  Award  Date:  June  29,  2001. 

Program  Contact  Persons: 

Family  Medicine:  Ed  Spirer 

General  Internal  Medicine/General 
Pediatrics:  Eleanor  Crocker. 

Phone  Number:  301  443-1467. 

E-Mail: 

Family  Medicine:  espirer@hrsa.gov 

General  Internal  Medicine/General 
Pediatrics:  ecrocker@hrsa.gov 

Predoctoral  Training  in  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine/General  Pediatrics)  93.896 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  Section  747,  42 
U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  assist 
schools  of  medicine  or  osteopathic 
medicine  to  promote  predoctored 
training.  The  program  assists  schools  in 
meeting  the  costs  of  projects  to  plan, 
develop  and  operate  or  participate  in  an 
approved  predoctoral  training  program 
in  the  field  of  family  medicine,  general 


internal  medicine,  and  general 
pediatrics.  Proposed  projects  should 
seek  to  e.-pand  and  enhance  the  quality 
of  predoctoral  initiatives:  (1)  Innovation, 
(2)  Comprehensive  Models,  and  (3) 
Establishment  and  Expansion  of 
Required  Clerkships. 

Eligibility:  Any  accredited  public  or 
nonprofit  private  school  of  allopathic 
medicine  or  osteopathic  medicine  is 
eligible  to  apply. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
which  prepare  practitioners  to  care  for 
imderserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless,  emd  victims  of 
domestic  violence. 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  sunmier  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition: 

Family  Medicine:  $4,500,200. 

General  Internal  Medicine/General 
Pediatrics:  $750,000. 

Estimated  Number  of  Awards  to  be 
Made: 

Family  Medicine:  28. 

General  Internal  Medicine/General 
Pediatrics:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 


Estimated  Project  Period: 

Family  Medicine:  3  years. 

General  Internal  Medicine/General 
Pediatrics:  3  years. 

CFDA  Number:  93.896. 

Application  Availability  Date:  ]u\y  1, 
2000. 

Letter  of  Intent  Deadline:  September 
4,  2000. 

Application  Deadline:  November  3, 
2000. 

Projected  Award  Date:  June  29,  2001. 

Program  Contact  Person:  Brenda 
Williamson. 

Phone  Number:  301  443-1467. 

E-mail:  bwilliamson@hrsa.gov 

Physician  Assistant  Training  in  Primary 
Care.  93.886 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VII,  Section  747,  42 
U.S.C.  293k. 

Purpose:  Grants  are  awarded  for 
projects  for  the  training  of  physician 
assistants,  and  for  the  training  of 
individuals  who  will  teach  in  programs 
to  provide  such  training.  The  program 
assists  schools  to  meet  the  costs  of 
projects  to  plan,  develop  and  operate  or 
maintain  such  programs. 

Eligibility:  Accredited  schools  of 
medicine,  osteopathic  medicine  or  other 
public  or  private  nonprofit  entities  are 
eligible  to  apply.  Eligible  physician 
assistant  programs  are  those  which  are 
either  accredited  by  the  American 
Medical  Association's  Committee  on 
Allied  Health  Education  and 
Accreditation  (AMA-CAHEA)  or  its 
successor  organization,  the  Commission 
on  Accreditation  of  Allied  Health 
Education  Programs  (CAAHEP). 

Funding  Priorities  and/or  Preferences: 
As  provided  in  Section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 
(B)  during  the  two-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  group. 

A  priority  will  be  offered  to 
applicants  that  can  demonstrate  a  record 
of  training  individuals  from 
disadvantaged  backgrounds  (including 
racial/ethnic  minorities  under- 
represented  in  priman,-  care  practice). 

Special  Consideration:  Special 
Consideration  will  be  given  in  awarding 
grants  to  projects  which  prepare 
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practitioners  to  care  for  underserved 
populations  and  other  high  risk  groups 
such  as  the  elderly,  individuals  with 
HIV/AIDS,  substance  abusers,  homeless, 
and  victims  of  domestic  violence. 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  treuning; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.  hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $2,353,000. 

Estimated  Number  of  Awards  to  be 
Made:  15. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.886. 

Application  Availability  Date:  July  1, 
2000. 

Application  Deadline:  January  12, 
2001. 

Projected  Award  Date:  June  29,  2001. 

Program  Contact  Person:  Ellie  Grant. 

Phone  Number:  301  443-1467. 

E-mail:  egrant®  hrsa.gov 

Academic  Administrative  Units  in 
Primary  Care  (Family  Medicine,  General 
Internal  Medicine/General  Pediatrics) 
93.984 

Legislative  Authorityr  Public  Health 
Service  Act,  Title  VII,  section  747,  42 
U.S.C.  293k 

Purpose:  Title  VII  authorizes  funds  to 
establish  or  expand  teaching  capacity  in 
family  medicine,  general  internal 
medicine  and  general  pediatrics.  Grant 
support  is  awarded  to  meet  the  costs  of 
projects  to  establish,  maintain  or 
improve  academic  administrative  units 
(which  may  be  departments,  divisions, 
(If  other  units)  to  provide  clinical 
instruction  in  family  medicine,  general 
internal  medicine,  or  general  pediatrics. 
.\n  academic  unit  in  family  medicine 
means  a  department  or  division  of  a 
school  .Applications  are  being  solicited 
for  projects  to  address  one  or  more  of 
the  following  program  purposes:  (1) 
establishment  of  an  academic  unit.  (2) 
expansion  of  an  academic  unit,  and  (3) 


research  infrastructure  development 
within  the  academic  unit. 

Eligibility:  Public  or  private  nonprofit 
accredited  schools  of  allopathic 
medicine  or  osteopathic  medicine  are 
eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  Section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities  or 
(B)  during  the  two-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  group. 

A  second  preference  is  offered  to 
qualified  applicants  for  the 
establishment  or  the  substantive 
expansion  of  an  academic  unit. 

A  priority  will  be  available  to  those 
applicants  that  present  collaborative 
projects  between  departments  of 
primary  care.  The  collaboration  should 
involve  the  academic  units  of  any  two 
disciplines  of  family  medicine,  general 
internal  medicine,  and  general 
pediatrics.  There  is  a  second  priority 
(administrative)  for  establishment  or 
expansion  of  research  infrastructure 
proposals. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
which  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HFV/AIDS,  substance 
abusers,  homeless,  and  victims  of 
domestic  violence. 

A  Special  Consideration  will  be  given 
to  qualified  applicants  who  support  the 
Kids  Into  Health  Careers  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimates  Amount  of  this 
Competition: 


Family  Medicine:  $4,587,292, 

General  Internal  Medicine/General 
Pediatrics:  $1,300,000. 

Estimated  Number  of  Awards  to  be 
made: 

Family  Medicine:  29. 

General  Internal  Medicine/General 
Pediatrics:  9. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period: 

Family  Medicine:  3  years. 

General  Internal  Medicine/General 
Pediatrics:  3  years. 

CFDA  Nuinber:  93.984. 

Application  Availability  Date:  July  1, 
2000. 

Letter  of  Intent  Deadline:  October  15, 
2000. 

Application  Deadline:  December  8, 
2000. 

Projected  Award  Date:  Jime  29,  2001. 

Program  Contact  Person:  Lafayette 
Gilchrist. 

Phone  Number:  301  443-1467. 

E-mail  Igilchrist®  hrsa.gov. 

Faculty  Loan  Repayment 
Program  93.923 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  738(a),  42 
U.S.C.  293b. 

Purpose:  The  Faculty  Loan 
Repayment  Program  (FLRP)  encourages 
expansion  of  disadvantaged 
representation  in  health  professions 
faculty  positions.  The  program  provides 
loan  repayment,  in  amounts  not  to 
exceed  $20,000  for  each  year  of  service, 
for  individuals  from  disadvantaged 
backgroimds  who  agree  to  serve  as 
members  of  the  faculties  of  eligible 
health  professions  and  nursing  schools. 
Each  recipient  of  loan  repayment  must 
agree  to  serve  as  a  faculty  member  for 
at  least  two  years. 

Eligibility:  Schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  pharmacy,  public 
health,  alhed  health,  nxu^ing  and 
graduate  programs  in  behavioral  and 
mental  health  are  eligible  to  apply. 

An  individual  is  eligible  to  compete 
for  participatipn  in  the  FLRP  if  the 
individual  is  from  a  disadvantaged 
background  and:  (1)  has  a  degree  in 
medicine,  osteopathic  medicine, 
dentistry,  nursing,  or  another  health 
profession;  (2)  is  enrolled  in  an 
approved  graduate  training  program  in 
one  of  the  health  professions  listed 
above;  or  (3)  is  enrolled  as  a  full-time 
student  in  an  accredited  (as  determined 
by  the  Secretary)  school  listed  above 
and  is  in  the  final  year  of  training 
leading  to  a  degree  from  an  eligible 
school. 
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Funding  Priorities  or  Preferences: 
Special  consideration  will  be  given  to 
first-time  applicants,  applicants  with  a 
commitment  from  the  employing 
institution  to  match  the  FLRP  award, 
and  to  applicants  who  contribute  to  an 
even  distribution  of  program 
participants  with  respect  to  geography 
and  health  care  discipline. 

Estimated  Amount  of  This 
Competition:  $800,000. 

Estimated  Number  of  Awards  to  be 
Made:  25. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  Not  less 
than  two  years. 

CFDA  Number:  93.923. 

Application  Availability  Date:  01/03/ 
2001. 

Letter  of  Intent  Deadline  (if 
applicable):  N/A. 

Application  Deadline:  05/31/2001. 

Projected  Award  Date:  9/01/2001. 

Program  Contact  Persons:  Jeff  Potts, 
Barry  Dubrow.  Lorraine  Evans. 

Phone  Numbers:  301-443-4240;  301- 
443-^021;  301^43-0785. 

E-mail  address:  flrpinfo@hrsa.gov 

Internet  address:  http:// 
www.hrsa.gov/bhpr/dsa/flrp 

Scholarships  for  Disadvantaged 
Students  93.925. 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  Section  737,  42 
U.S.C.  293a. 

Purpose:  The  Scholarships  for 
Disadvantaged  Students  (SDS)  program 
contributes  to  the  diversity  of  the  health 
professions  student  and  practitioner       • 
populations.  The  program  provides 
funding  to  eligible  health  professions 
and  nursing  schools  to  be  used  for 
scholarships  to  students  from 
disadvantaged  backgrounds  who  have 
financial  need  for  scholarships  and  are 
enrolled,  or  accepted  for  enrollment,  as 
full-time  students  at  the  eligible  schools. 

Eligibility:  (1)  Schools  of  allopathic 
medicine,  osteopathic  medicine, 
dentistry,  optometry,  pharmacy, 
pediatric  medicine,  veterinary 
medicine,  public  health,  nursing, 
chiropractic,  or  allied  health,  graduate 
programs  in  behavioral  and  mental 
health  practice,  or  an  entity  providing 
programs  for  the  training  of  physician 
assistants  are  eligible  to  apply  and  (2) 
Schools  with  a  program  for  recruiting 
and  retaining  students  from 
disadvantaged  backgrounds,  including 
students  who  are  members  of  racial  and 
ethnic  minontv  groups 

Funding  Priorities  or  Preferences:  An 
applicant  must  provide  assurances  that 
preference  m  providing  scholarships 
will  be  given  to  students  for  whom  the 


costs  of  attending  the  schools  would 
constitute  a  severe  financial  hardship 
and  to  former  recipients  of  Exceptional 
Financial  Need  and  Financial 
Assistance  for  Disadvantaged  Health 
Professions  Students  Scholarships. 

A  priority  will  be  given  to  eligible 
entities  that  are  health  professions  and 
nursing  schools  based  on  the  proportion 
of  graduating  students  going  into 
primary  care,  the  proportion  of 
underrepresented  minority  students, 
and  the  proportion  of  graduates  working 
in  medically  underserved  communities. 

Estimated  Amount  of  This 
Competition:  $38,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  500. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1  Year. 

CFDA  Number:  93.925. 

Application  Availability  Date:  11/01/ 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  12/15/2000. 

Projected  Award  Date:  03/31/2001. 

Program  Contact  Person:  Angle  Lacy 
or  Andrea  Castle. 

Phone  Numbers:  301-443-5353;  301- 
443-1701. 

E-mail  address:  dpolicy@hrsa.gov. 

Geriatric  Education  Centers     93.969 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  753(a),  42 
U.S.C.  294c. 

Purpose:  Grants  are  given  to  support 
the  development  of  collaborative 
arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  These  arrangements,  called 
Geriatric  Education  Centers  (GECs), 
facilitate  training  of  health  professional 
faculty,  students,  and  practitioners  in 
the  diagnosis,  treatment,  prevention  of 
disease,  disability,  and  other  health 
problems  of  the  aged.  Projects  supported 
under  these  grants  must  offer  training 
involving  four  or  more  health 
professions,  one  of  which  must  be 
allopathic  or  osteopathic  medicine. 
These  projects  must  address  one  or 
more  of  the  following  statutory 
purposes:  (a)  improve  the  training  of 
health  professionals  in  geriatrics, 
including  geriatric  residencies, 
traineeships  or  fellowships;  (b)  develop 
and  disseminate  curricula  relating  to  the 
treatment  of  the  health  problems  of 
elderly  individuals;  (c)  support  the 
training  and  retraining  of  faculty  to 
provide  instruction  in  geriatrics;  (d) 
support  continuing  education  of  health 
professionals  who  provide  geriatric  care; 
and  (e)  provide  students  with  clinical 
training  in  geriatrics  in  nursing  homes, 
chronic  and  acute  disease  hospitals, 


ambulatory  care  centers,  and  senior 
centers. 

Eligibility:  Grants  may  be  made  to 
accredited  health  professions  schools  as 
defined  by  section  799B{1)  of  the  PHS 
Act,  which  include  schools  of  medicine, 
schools  of  dentistry,  schools  of 
osteopathic  medicine,  schools  of 
pharmacy,  schools  of  optometry, 
schools  of  pediatric  medicine,  schools 
of  veterinary  medicine,  schools  of 
public  health,  and  schools  of 
chiropractic;  programs  for  the  training 
of  physician  assistants  as  defined  by 
section  799(B)(3),  or  schools  of  allied 
health  as  defined  by  section  799B(4),  or 
schools  of  nursing  as  defined  by  section 
801(2). 

Applicants  must  be  located  in  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam. 
American  Samoa,  or  the  Trust  Territory 
of  the  Pacific  Islands. 

As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
fociis  of  serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

So  fiat  new  applicants  may  compete 
equitably,  a  preference  will  be  given  to 
those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  underserved 
communities  and  populations. 

A  funding  priority  will  be  given  to 
qualified  applicants  who  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  gioups  addressed  in  the 
President's  Executive  Orders  12876, 
12900,  and  13021.  These  will  include 
such  applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  "Kids  Into 
Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
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disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $2,500,000. 

Estimated  Number  of  Awards  to  be 
Made:  14-18. 

Estimated  or  Average  Size  of  Each 
A  ward:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  years. 

CFDA  S umber:  93.969. 

Application  Availability  Date:  07/01/ 
00. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  01/04/01. 

Projected  Award  Date:  06/01/01. 

Program  Contact  Person:  Diane 
Hanner. 

Phone  Number:  1-301-443-6887. 

e-mail  address:  dhanner@hrsa.gov. 

Geriatric  Nursing  Knowledge  and 
Experiences  in  Long  Term  Care 
Facilities  for  Baccalaureate  Nursing 
Students  93.359A 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VIII,  Section  831,  42 
U.S.C.  296p. 

Purpose:  The  purpose  of  this  request 

for  applications  is  to  provide  seed 
money  (up  to  S25.000  per  grant)  to  assist 
eligible  entities  to  strengthen  the 
geriatric  nursing  didactic  content  and 
clinical  components  of  the 
baccalaureate  nursing  program.  Funds 
will  be  used  to  assist  the  applicant  to 
plan,  implement,  and  evaluate  a 
geriatric  nursing  experience  that  will 
expose  senior  nursing  students  to:  (1) 
increased  course  content  in  geriatric 
nursing  and  concepts  of  age  sensitive 
care:  (2)  application  of  this  content  to 
geriatric  patients  with  chronic  illness 
residing  in  long  term  care  facilities;  and 
(3)  use  of  assessment  skills  in  the  setting 
selected  in  order  to  accurately  complete 
appropriate  assessments  using 
standardized  tools  such  as  the 
Minimum  Data  Set  (MDS)  required  by 
.Medicare  regulations  This  project 
should  be  implemented  through  a 
planned  partnership  with  a  geriatric 
long-term  care  facility. 

Eligibility:  Schools  of  nursing. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act.  preference  will  be 


given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Estimated  Amount  of  This 
Competition:  $250,000. 

Estimated  Number  of  Awards  to  be 
Made:  10. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1  Year. 

CFDA  Number:  93.359A. 

Application  Availability  Date:  July  1 , 
2000. 

Letter  of  Intent  Deadline:  NA. 

Application  Deadline:  September  8, 
2000. 

Projected  Award  Date:  Mal-ch  30, 
2001. 

Program  Contact  Person:  Madeline 
Turkeltaub.  PhD,  CRNP,  RN. 

Phone  Number:  (301)  443-6193. 

E-mail:  mturkeltaub^irsa.gov. 

Advanced  Education  Nursing  Grants 
93.247 

Legislative  Authority:  Public  Health 
Service  Act,  Title  Vni,  Section  811,  42 
U.S.C.  296j. 

Purpose:  Grants  are  awarded  to 
eligible  institutions  for  projects  that 
support  the  enhancement  of  advanced 
nursing  education  and  practice.  For  the 
purpose  of  this  section,  advanced 
education  nurses  means  individuals 
trained  in  advanced  degree  programs 
including  individuals  in  combined  RN 
to  Master's  degree  programs,  post- 
nursing  Master's  certificate  programs,  or 
in  the  case  of  nurse  mid  wives,  in 
certificate  programs  in  existence  on 
November  12,  1998,  to  serve  as  nurse 
practitioners,  clinical  nurse  specialists, 
nurse  midwives,  nurse  anesthetists, 
nurse  educators,  nurse  administrators  or 
public  health  nurses. 

Eligibility:  Eligible  applicants  are 
schools  of  nursing,  academic  health 
centers,  and  other  appropriate  public  or 
private  nonprofit  entities. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
underser\'ed  populations  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  inform 
students  and  parents  about  health 


careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $13,500,000. 

Estimated  Number  of  Awards  to  be 
Made:  61. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  gmdance 
materials. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.247. 

Application  Availability:  07/01/2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  01/29/2001. 

Projected  Award  Date:  06/30/2001 . 

Program  Contact  Person:  Joan  Weiss, 
PhD,  CRNP,  RN. 

Phone  Number:  301^43-5486. 

E-mail:  jweiss@hrsa.gov 

Advanced  Education  Nursing 
Traineeship  Grants  93.358 

Legislative  Authority:  Public  Health 
Service  Act,  Title  Vm,  Section  811.  42 
U.S.C.  296j. 

Purpose:  Grants  are  awarded  to 
eligible  institutions  to  meet  the- cost  of 
traineeships  for  individuals  in  advanced 
nursing  education  programs. 
Traineeships  are  awarded  to  individuals 
by  participating  educational  institutions 
offering  Master's  and  doctoral  degree 
programs,  combined  RN  to  Master's 
degree  programs,  post-nursing  Master's 
certificate  programs,  or  in  the  case  of 
nurse  midwives,  certificate  programs  in 
existence  on  November  12. 1998  to 
serve  as  nurse  practitioners,  clinical 
nurse  specialists,  nurse  midwives,  nurse 
anesthetists,  nurse  educators,  nurse 
administrators  or  public  health  nurses. 
The  traineeship  program  is  a  formula 
program  and  all  eligible  schools  will 
receive  awards. 

Eligibility:  Eligible  applicants  are 
schools  of  nursing,  academic  health 
centers,  eind  other  appropriate  public  or 
private  nonprofit  entities. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  v^rith  projects  that 
will  substeintially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  niirsing  needs  in  State  or 
local  health  departments. 

Special  Consideration:  Traineeships 
for  individuals  in  advanced  education 
programs  are  provided  under  Section 
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811(a)(2)  of  the  Public  Health  Service 
(PHS)  Act.  A  statutory  special 
consideration,  as  provided  for  in 
Section  811(f)(3)  of  the  PHS  Act,  will  be 
given  to  an  eligible  entity  that  agrees  to 
expend  the  award  to  train  advanced 
education  nurses  who  will  practice  in 
health  professional  shortage  areas 
designated  under  Section  332  of  the 
PHS  Act. 

Estimated  Amount  of  This 
Competition:  $15,813,000. 

Estimated  Number  of  Awards  to  be 
Made:  300. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1  Year. 

CFDA  Number:  93.358. 

Application  Availability  Date:  ]uly  1, 
2000. 

Letter  of  Intent  Deadline:  NA. 

Application  Deadline:  November  1, 
2000. 

Projected  Award  Date:  April  30,  2001. 

Program  Contact  Person:  Marjorie 
Hamilton. 

Phone  Number:  301-443-6193. 

e-mail  address:  nihamilton@hrsa.gov 

Basic  Nurse  Education  and  F*ractice 
Grants  93.359 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VIII,  Section  831.  42 
U.S.C.  296p. 

Purpose:  Grants  are  awarded  to 
enhance  the  educational  mix  and 
utilization  of  the  basic  nursing 
workforce  by  strengthening  programs 
that  provide  basic  nurse  education,  such 
as  through:  (1)  Establishing  or 
expanding  nursing  practice 
arrangements  in  noninstitutional 
settings  to  demonstrate  methods  to 
improve  access  to  primary  health  care  in 
medically  underserved  communities;  (2) 
providing  care  for  underserved 
populations  and  other  high-risk  groups 
such  as  the  elderly,  individuals  with 
HIV- AIDS,  substance  abusers,  the 
homeless,  and  victims  of  domestic 
violence;  (3)  providing  managed  care, 
quality  improvement,  and  other  skills 
needed  to  practice  in  existing  and 
emerging  organized  health  care  systems; 
(4)  developing  cultural  competencies 
among  nurses;  (5)  expanding  the 
enrollment  in  baccalaureate  nursing 
programs;  (6)  promoting  career  mobility 
for  nursing  personnel  in  a  variety  of 
training  settings  and  cross-training  or 
specialty  training  among  diverse 
population  groups;  or  (7)  providing 
education  for  informatics,  including 
distance  learning  methodologies. 

Eligibility:  Eligible  applicants  for 
purposes  one  and  five  are  schools  of 
nursing.  Eligible  applicants  for  purposes 
two,  three,  four,  six,  and  seven  are 


schools  of  nursing,  nursing  centers, 
academic  health  centers.  State  or  local 
governments,  and  other  appropriate 
public  or  private  nonprofit  entities. 

Funding  Priorities  or  Preferences:  As 
pro.vided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Special  Consideration:  A  Special 
Consideration  will  be  given  to  qualified 
applicants  who  support  the  Kids  Into 
Health  Careers  initiative  by  establishing 
linkages  with  one  or  more  elementary, 
middle  or  high  schools  with  a  high 
percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  heedth  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits.  Further  information 
on  the  Kids  Into  Health  Careers 
Initiative  can  be  obtained  on  the  Bureau 
of  Health  Professions  website  at  http:// 
www.hrsa.gov/bhpr/. 

Estimated  Amount  of  This 
Competition:  $4,300,000. 

Estimated  Number  of  Awards  to  be 
Made:  20. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.359. 

Application  Availability  Date:  July  1, 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  February  22, 
2001. 

Projected  Award  Date:  06/30/2001 . 

Program  Contact  Person:  Madeline 
Turkeltaub,  PhD,  CRNP,  NP. 

Phone  Number:  1-301-443-6193. 

e-mail  address: 
mturkeltaub@hrsa.  gov . 

Advanced  Education  Nursing — Nurse 
Anesthetist  Traineeship  93.124 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VIII,  Section  811,  42 
U.S.C.  296j. 

Purpose:  Grants  are  awarded  to 
eligible  institutions  for  projects  that 
support  traineeships  for  licensed 
registered  nurses  enrolled  as  full-time 
students  beyond  the  twelfth  month  of 
study  in  a  Master's  niuse  anesthesia 
program.  The  traineeship  program  is  a 
formula  program  and  all  eligible  entities 
will  receive  awards. 

Eligibility:  Eligible  applicants  are 
schools  of  nursing,  academic  health 


centers,  and  other  public  and  private 
nonprofit  institutions  which  provide 
registered  nurses  with  full-time  nurse 
anesthetist  education  and  have  evidence 
of  earned  pre-accreditation  or 
accreditation  status  from  the  American 
Association  of  Nurse  Anesthetists 
(AANA)  Council  on  Accreditation  of 
Nurse  Anesthesia  Educational  Programs. 

Funding  Priorities  or  Preferences:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
underserved  populations  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Special  Considerations:  Traineeships 
for  individuals  in  advanced  education 
programs  are  provided  under  Section 
811(a)(2)  of  the  Public  Health  Service 
(PHS)  Act.  A  statutory  special 
consideration,  as  provided  for  in 
Section  81 1(f)(3)  of  the  PHS  Act,  will  be 
given  to  an  eligible  entity  that  agrees  to 
expend  the  award  to  train  advanced 
education  nurses  who  will  practice  in 
health  professional  shortage  areas 
designated  under  Section  332  of  the 
PHS  Act. 

Estimated  Amount  of  This 
Competition:  $1,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  70. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1  Year. 

CFDA  Number:  93.124. 

Application  Availability  Date:  ]uly  1, 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  November  1, 
2000. 

Projected  Award  Date:  April  30,  2001. 

Program  Contact  Person .Marcia 
Starbecker,  MSN,  RN. 

Phone  Number:  301  443-6193. 

e-mail  address:  mstarbecker@hrsa.gov 

Bureau  of  Primary  Health  Care 

Community  and  Migrant  Health  Centers 
93.224,  93.246 

Legislative  Authority:  Public  Health 
Service  Act,  Title  III,  Section  330,  42 
U.S.C.  254b  and  254b(g). 

Purpose:  The  Community  Health 
Center  and  Migrant  Health  Center  (C/ 
MHC)  programs  are  designed  to  promote 
the  development  and  operation  of 
community-based  primary  health  care 
service  systems  in  medically 
underserved  areas  for  medically 
underserved  populations,  h  is  the  intent 
of  HRSA  to  continue  to  support  health 
services  in  these  areas,  given  the  unmet 
need  inherent  in  their  provision  of 
services  to  medically  underserved 
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populations.  HRSA  is  committed  to  100 
percent  access  to  primary'  care  services 
with  zero  percent  health  disparities  for 
the  underserved.  HRSA  will  open 
competition  for  awards  under  Section 
330  of  the  Public  Health  Service  Act 
(U.S.C.  254b  for  CHCs  and  U.S.C. 
254b{g)  for  MHCs)  to  support  health 
services  in  the  areas  served  by  these 
grants.  Two  hundred  fifty-five  C/MHC 
grantees  will  reach  the  end  of  their 
project  period  during  FY  2001. 
Applications  are  due  120  days  before 
the  expiration  date. 

Matching  or  Cost  Sharing 
Requirement:  See  the  application 
guidance. 

F.hs.ihilit\':  Applicants  are  limited  to 
currently  funded  programs  whose 
project  periods  expire  during  FY  2001 
and  new  organizations  proposing  to 
serve  the  same  areas  or  populations 
currently  being  served  by  these  existing 
programs. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations: 
Communication  with  Field  Office  staff 
is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  as  a  C/MHC.  Technical 
assistance  and  detailed  information 
about  each  service  area,  such  as  census 
tracts,  can  be  obtained  by  contacting  the 
HRSA  Field  Office. 

Estimated  Amount  of  This 
Competition:  $254,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  255. 

Estimated  or  Average  Size  of  Each 
Award:  $1,000,000. 

Estimated  Project  Period:  1-5  Years. 

CFDA  Number:  93.224  &  93.246. 

Application  Availability  Date: 
Continuous. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  Varies. 

Projected  Award  Date:  Varies. 

Program  Contact  Person:  93.224 
Cephas  Goldman:  93.246  George  Ersek. 

Phone  Number:  Goldman— 301-594- 
4300;  Ersek— 301-594-4301. 

E-mail:  gersek@hrsa.gov 


City 


State 


Expiration 
date 


HRSA  Boston  Field  Office— (617)  565-1482 


Providence 

Rl 

11/30/2000 

Hope  Valley  

Rl 

11/30/2000 

Boston   

MA 

12/31/2000 

Willimantk:  

CT 

12/31/2000 

Pawtucket  

Rl 

12/31/2000 

Lubec    

ME 

12/31/2000 

A'Donsocket 

Rl 

1/31/2001 

Roxbury  

MA  (2) 

1/31/2001 

Truro  

MA 

1/31/2001 

Lynn 

MA 

1/31/2001 

City 

State 

Expiration 
date 

Holyoke 

Dorchester 

Augusta  

Bucksport 

Lowell  

Boston  

St  Johnsbury  

Eagle  Lake  

Worcester  

Salem  

Parsonfield 

Newmarket  

Waterville  

MA 
MA 
ME 
ME 
MA 
MA 
VT 
ME 
MA 
MA 
ME 
NH 
ME 

1/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
3/31/2001 
5/31/2001 
5/31/2001 
5/31/2001 

HRSA  New  York  Field  Office— (212)  264- 

2664 


Ponce  

Cortland  

Newark  

Brooklyn 

New  York  .... 

Paterson  

Ossining 

Rochester  ... 

Florida 

Pulaski  

Buffalo  

Bridgeton  .... 
Jersey  City  .. 

Peekskill  

Cidra 

Hammonton 

Ciales 

Brooklyn 

Castaner 

PatHlas  

Lares 

Trenton  

Rincon  

Alt)any 

New  York  .... 

Syracuse 

Barceloneta 
Newburgh  ... 

Bronx  

Plainfield 

Jersey  City  ., 


PR 

NY 

NJ 

NY 

NY 

NJ 

NY 

NY  (2) 

PR 

NY 

NY 

NJ 

NJ 

NY 

PR 

NJ 

PR 

NY 

PR 

PR 

PR 

NJ 

PR 

NY 

NY 

NY 

PR 

NY 

NY 

NJ 

NJ 


11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

11/30/2000 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

6/30/2001 


HRSA  Philadelphia  Field  Office— (215)  861- 
4422 


Baltimore  

Newport  News 

Axton  

Fredericktown  . 

Hyndman  

Stony  Creek  .... 

Union  

Wilkes-Barre  ... 

Sharon  

Philadelphia  . ... 
Broad  Top  City 

Bastian 

Martinsburg 

Emporia  

Lancaster  

Baltimore  

Beckley  

Greensboro 

York  

Grantsville 

Baker  


MD 

VA 

VA 

PA 

PA 

VA 

WV 

PA 

PA 

PA 

PA 

VA 

WV 

VA 

PA 

MD 

WV 

PA 

PA 

WV 

WV 


11/30/2000 
11/30/2000 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
1/31/200 
3/31/200 
3/31/200 
3/31/200 
3/31/200 
3/31/200 
3/31/200 
3/31/200 
5/31/200 
5/31/200 


City 


State 


Expiration 
date 


Huntington 
Roanoke  ... 
Baltimore  .. 


5/31/2001 
6/30/2001 
6/30/2001 


HRSA  Atlanta  Field  Office— (404)  562-2996 


Chattanooga  

Manson  

Evergreen  

Jackson  

Louisville  

Mound  Bayou  

Irvington  

Morgantown 

Raleigh  

Fairfax 

West  Palm  Beach 

Faison  

Wartburg 

Biloxi  

Sanford  

Greenville  

Lexington  

Miami  

Peari  ....; „... 

Eastover  

Richland 

Columbia  

Wade  

Apopka  

Benton  

Meridian 

Windsor  

Chariotte  

Warrenton  

Rogersville 

Tallahassee  

Tampa  

McClellanville 

Ashland 

Conway 

Byhalia 

Tuskegee  

Laurel 

Immokalee  

Ruskin 

Newton  Grove  

Johns  Island  

Lexington  

Atlanta  

Albany 

McKee  

Wadesboro  

Ridgeland  

Scottstx)ro  

Hartsville 

Yanceyville  

Swalnstxjro 

Lexington  

Wilson 

Ocilla 


TN 

NO 

AL 

MS 

KY 

MS 

AL 

QA 

NO 

SO 

FL 

NC 

TN 

MS 

FL 

SO 

KY 

FL(3) 

MS 

SO 

GA 

SO 

NC 

FL 

TN 

MS 

NC 

NC 

GA 

TN 

FL 

FL 

SC 

MS 

SC 

MS 

AL 

MS 

FL 

FL 

NC 

SC 

KY 

GA 

GA 

KY 

NC 

SC 

AL 

SC 

NC 

GA 

MS 

NC 

GA 


11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

6/30/2001 

6/30/2001 

6/30/2001 

6/30/2001 


HRSA  Chicago  Field  Office— (312)  353- 
1715 


Chicago  ... 
Waukegan 
Rockford  .. 
BakJwin  .... 
Oquawka  . 
Chillicothe 
Cincinnati  . 


IL(2) 

11/30/2000 

IL 

11/30/2000 

IL 

11/30/2000 

Ml 

11/30/2000 

IL 

12/31/2000 

OH 

12/31/2000 

OH  (3) 

12/31/2000 
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City 

State 

Expiration 
date 

Houghton  Lake 

Hillman 

Bamesville  

Piketon 

Lakewood  

Carterville  

East  Jordan  

Ml 

Ml 

OH 

OH 

Wl 

IL 

Ml 

Ml 

OH 

OH 

IL 

IL 

Wl 

Ml 

IL 

IL 

IL 

IN 

12/31/2000 
1/31/2001 
1/31/2001 
1/31/2001 
1/31/2001 
3/31/2001 
3/31/2001 

Grand  Rapids  

Greenville  

Ironton  

Cairo  : 

Decatur  

Marshfield  

Algonac 

Chicago  

3/31/2001 
3/31/2001 
5/31/2001 
5/31/2001 
5/31/2001 
5/31/2001 
5/31/2001 
6/30/2001 

Spnngfield 

Matteson  

Indianapolis  

6/30/2001 
6/30/2001 
6/30/2001 

HPSA  Dallas  Field  Office— (214)  767-3872 


Plainview  

El  Paso 

Dallas 

Mananna  

Sicily  Island  

Santa  Fe  

San  Angelo  

Rio  Grande  City 
Lake  Charies  ..... 

Natchitoches 

Oklahoma  City  ... 

Portales  

Portland  

Pleasanton 

Tulsa 

Hatch  

Hampton  

Newton  

Eagle  Pass  

Las  Cruces  

Santa  Fe 

Espanola 

Dallas 

Pine  Bluff  

Nacogdoches  

Waco  


TX 

TX 

TX 

AR 

LA 

NM 

TX 

TX 

LA 

LA 

OK 

NM 

AR 

TX 

OK 

NM 

AR 

TX 

TX 

NM 

NM 

NM 

TX 

AR 

TX 

TX 


1 1/30/2000 

1 1/30/2000 

11/30/2000 

1 1/30/2000 

12/31/2000 

12/31/2000 

12/31/2000 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

1/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 

6/30/2001 


HRSA  Kansas  City  Field  Office — (816)  426- 
5296 


Des  Moines 
Davenport  ... 
Mound  City  . 

Waterloo  

Kansas  City 

Pineville  

Columbia  .... 


1/31/2001 
1/31/2001 
1/31/2001 
1/31/2001 
3/31/2001 
6/30/2001 
6/30/2001 


HRSA  Denver  Field  Office— (303)  844-3203 


Alamosa 

Howard  

Rapid  City 

Sioux  Falls 

Colorado  Springs 

Denver  

Billings  

Lafayette 

Billings  

Pueblo  

Green  River 

Black  Hawk 


11/30/2000 

11/30/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

1/31/2001 

1/31/2001 

3/31/2001 

5/31/2001 

5/31/2001 

5/31/2001 


City 


State 


Expiration 
date 


HRSA  San  Francisco  Field  Office— (415) 
437-8090 


Surprise  

Pariier  

Stockton 

Los  Angeles 

Tucson  

Marana 

San  Diego 
San  Ysidro 

Waianae  

Los  Angeles 

Ventura 

Lament 

Buttonwillow 

Merced 

Oakland  

Los  Angeles 
Laytonville 
Casa  Grande 

Hilo  

Gualala  

San  Pablo 

Maui 

Honolulu 


11/30/2000 

11/30/2000 

11/30/2000 

11/30/2000 

12/31/2000 

12/31/2000 

12/31/2000 

12/31/2000 

1/31/2001 

1/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

3/31/2001 

5/31/2001 

5/31/2001 

6/30/2001 

6/30/2001 

6/30/2001 

6/30/2001 

6/30/2001 


HRSA  Seattle  Field  Office— (206)  615-2491 


Othello  

Portland  .„ 

Salem  

Klamath  Falls 

Toppenish 

Seattle  

Chewelah 

Payette  

Nampa 

Okanogan  

Pasco  

Tacoma 

Roseburg 

Sitka 

Talkeetna 

Spokane  


11/30/2000 
11/30/2000 
11/30/2000 
12/31/2000 
1/31/2001 
1/31/2001 
1/31/2001 
1/31/2001 
3/31/2001 
3/31/2001 
5/31/2001 
5/31/2001 
6/30/2001 
6/30/2001 
6/30/2001 
6/30/2001 


Health  Care  for  the  Homeless  93.151 

Legislative  Authority:  Public  Health 
Service  Act,  Title  m,  Section  330(H).  42 
U.S.C.  254B(H). 

Purpose:  The  Health  Care  for  the 
Homeless  (HCH)  program  is  designed  to 
increase  the  access  of  homeless 
populations  to  cost-effective,  case 
managed,  and  integrated  primary  care 
and  substance  abuse  services  provided 
by  existing  community-based  programs/ 
providers.  It  is  the  intent  of  HRSA  to 
continue  to  support  health  services  to 
the  homeless  people  in  these  areas/ 
locations  given  the  continued  need  for 
cost-effective,  community-based 
primary  care  services.  Eighty-five  HCH 
grantees  will  reach  the  end  of  their 
project  period  during  FY  2001. 
Applications  are  due  120  days  before 
the  expiration  date. 

Matching  or  Cost  Sharing 
Requirement:  See  the  application 
gmdance. 

Eligibihty:  Applicants  are  limited  to 
currently  funded  programs  whose 


project  periods  expire  during  FY  2001 
and  new  organizations  proposing  to 
serve  the  same  areas  or  populations 
ciurently  being  served  by  these  existing 
programs. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations: 
Communication  with  Field  Office  staff 
is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  as  a  HCH.  Technical  assistance 
and  detailed  information  about  each 
service  area,  such  as  census  tracts,  can 
be  obtained  by  contacting  the  HRSA 
Field  Office. 

Estimated  Amount  of  This 
Competition:  $37,995,000. 

Estimated  Number  of  Awards  to  be 
Made:  85. 

Estimated  or  Average  Size  of  Each 
Award:  $447,000. 

Estimated  Project  Period:  1-5  Years. 
CFDA  Number:  93.151. 
Application  Availability  Date: 
Continuous. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  Varies. 

Projected  Award  Date:  Varies. 

Program  Contact  Person:  Monica 
Toomer. 

Phone  Number:  301-594^430. 

E-mail:  mtoomerz@hrsa.gov 


City 


State 


Expiration 
date 


HRSA  Boston  Field  Office— (617)  565-1482 


Boston  

Providence  .. 
Springfield  ... 

Portland  

Manchester  . 
Worcester  ... 
Willimantic  .. 
Woonsocket 


MA 

Rl 

MA 

ME 

NH 

MA 

CT 

Rl 


10/31/2000 
10/31/2000 
10/31  2000 
10/31  200C 
10/31  2000 
10/31  2000 
12/31  2000 
1/31/2001 


HRSA  New  York  Field  Office— (212)  264- 
2664 


New  York  .. 
Santurce  ... 
New  York  .. 

Newark  

Peekskill  ... 

Trenton  

Jersey  City 


NY 

10/31/2000 

PR 

10/31/2000 

NY  (5) 

10/31/2000 

NJ 

10/31  2000 

NY 

1/31/2001 

NJ 

3/31/2001 

NJ 

3/31/2001 

HRSA  Philadelphia  Field  Office— <21 5)  861- 
4422 


Richmond  

VA 

10/31/2000 

Philadelphia  

PA 

10/31/2000 

Baltimore   

MD 

10/31 '2000 

Newport  News  

VA 

11 '30/2000 

Wilkes-Barre  

PA 

1/31/2001 

Huninglon   

WV 

5/31, '2001 
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City 


State 


Expiration 
date 


City 


HRSA  Atlanta  Field  Office— (404)  562-2996     Carson  City 


Clearwater  

Nashville  

Atlanta   

Birmingham  .... 
Chattanooga  ... 
Ft.  Lauderdale 

Charleston  

Raleigh  

Louisville  

Jackson  

Lexington  

Eastover  , 

Tampa  


FL 

TN 

GA 

AL 

TN 

FL 

SC 

NO 

KY 

MS 

KY 

80 

FL 


State 


NV 


Expiration 
date 


5/31/2001 


10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

10/31/2000 

11/30/2000 

11/30/2000 

11/30/2000 

1/31/2001 

1/31/2001 

3/31/2001 


HRSA  Chicago  Field  Office— (312)  353- 
1715 


Green  Bay  .. 

Daylon  

Cleveland  .... 

Chicago  

Lansing  

Milwaukee  ... 
Minneapolis 
Rocktord  .... 
Cincinnati  ... 

Ironton  

Algonac 


10/31/2000 
10/31/2000 
10/31/2000 
10/31/2000 
10/31/2000 
10/31/2000 
10/31/2000 
11/30/2000 
12/31/2000 
5/31/2001 
5/31/2001 


HRSA  Dallas  Field  Office— (214)  767-3872 


Albuquerque  

NM 

10/31/2000 

New  Orieans  

LA 

10/31/2000 

Dallas 

TX 

10/31/2000 

Houston  

TX 

10/31/2000 

Plainview  

TX 

11/30/2000 

Oklahoma  City 

OK 

1/31/2001 

Tulsa 

OK 

3/31/2001 

HRSA  Kansas  City  Field  Office— (816)  426- 
5296 


Waterloo  

Davenport  ... 
Kansas  City 


1/31/2001 
1/31/2001 
3/31/2001 


HRSA  Denver  Reid  Office— (303)  844-3203 


Denver  

Casper  

Colorado  Springs 

Rapid  City  

Billings  

Pueblo  


10/31/2000 
10/31/2000 
12/31/2000 
12/31/2000 
3/31/2001 
5/31/2001 


HRSA  San  Francisco  Field  Office — (415) 
437-8090 


Sacramento  

CA 

10/31/2000 

Honolulu       

HI 
CA(2) 

10/31/2000 

Oakland  

10/31/2000 

Santa  Cruz  

CA 

10/31/2000 

Santa  Barbara  

CA 

10/31.2000 

San  Francisco  

CA 

1O/31.'2OO0 

Martinez 

CA 

10'3r'2OO0 

Tucson  

AZ 

12,31/2000 

San  Diego   

CA 

12/31/2000 

Merced 

CA 

3/31/2001 

Lament 

CA 

3/31/2001 

HRSA  Seattle  Field  Office— (206)  615-2491 


Eugene  

Taconrja 

Salem  

Portland   ... 
Anchorage 

Nampa 

Spokane  .. 


10/31/2000 
10/31/2000 
11/30/2000 
11/30/2000 
11/30/2000 
3/31/2001 
6/30/2001 


Grants  to  States  for  Loan  Repayment 
Programs    93.165 

Legislative  Authority:  Public  Health 
Service  Act.  Title  III,  Section  3381,  42 
U.S.C.  254Q-1. 

Purpose:  The  purpose  of  these  grant 
funds  is  to  assist  States  in  operating 
programs  for  the  repayment  of 
educational  loans  of  health 
professionals  in  return  for  their  practice 
in  federally-designated  Health 
Professional  Shortage  Areas  to  increase 
the  availability  of  primary  health 
services  in  health  professional  shortage 
areas.  Of  the  estimated  38  awards,  9  are 
project  period  renewals.  Further 
information  about  these  activities  can  be 
obtained  from  the  contact  person. 

Matching  or  Cost  Sharing 
Requirement:  States  seeking  support 
must  provide  adequate  assiu^ances  that, 
with  respect  to  the  costs  of  making  loan 
repayments  under  contracts  with  health 
professionals,  the  State  will  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Federal  contributions  in  cash  in  an 
amount  equal  to  not  less  than  $1  for  $1 
of  Federal  funds  provided  in  the  grant. 
In  determining  the  amount  of  non- 
Federal  contributions  in  cash  that  a 
State  has  to  provide,  no  Federal  funds 
may  be  used  in  the  State's  match. 

Ehgibilit}':  Any  State  is  eligible  to 
apply  for  funding. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations:  See 
"Matching  or  Cost  Sharing 
Requirement"  above. 

Estimated  Amount  of  This 
Competition:  $3,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  15. 

Estimated  or  Average  Size  of  Each 
Award:  $200,000. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.165. 

Application  Availability  Date:  3/1/ 
2001. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  5/15/2001. 

Projected  Award  Date:  8/31/2001. 

Program  Contact  Person:  Susan  Salter. 

Phone  Number:  301-594-4400. 


E-mail:  ssalter@hrsa.gov 

National  Primary  Care  Technical 
Assistance  Grants  and  Cooperative 
Agreements    93.129A,  93.129B. 
93.130A,  93.224 

Legislative  Authority:  Public  Health 
Service  Act,  Title  ID,  Section  330  and 
Section  333,  42  U.S.C.  254B(K}. 

Purpose:  The  health  center  and 
National  Health  Service  Corps  (NHSC) 
programs  deliver  cost  effective,  high 
quality  primary  health  care  services  to 
over  10  million  underserved, 
vulnerable,  low  income,  and  minority 
populations.  For  more  than  twenty  five 
years,  these  programs  have  been 
working  toward  ensuring  the 
availability  and  accessibility  of  essential 
primary  health  services  to  the  people  in 
this  coimtry  who  have  the  most  limited 
access  to  services.  HRSA  supports 
technical  and  non-financial  assistance 
to  federally-funded  health  centers  and 
NHSC  sites.  It  is  the  intent  of  HRSA  to 
continue  to  support  technical  assistance 
for  health  center  and  NHSC  site 
development  and  operations  in  the  areas 
of  increasing  access  to  preventive  and 
primary  care,  reduction  of  disparities  of 
health  outcomes,  and  improving  the 
environmental/  occupational  health  of 
migrant  and  seasonal  farmworkers. 

HRSA  will  open  competition  for 
awards  imder  Sections  330  and  333  of 
the  Public  Health  Service  Act,  42  U.S.C. 
254B(k)  to  support  national  primary 
care  technical  assistance  grants  and 
cooperative  agreements  which  will 
address  access  to  health  services, 
reductions  in  health  disparities,  and 
improvements  in  environmental/ 
occupational  health  for  migrant  and 
seasonal  farmworkers.  In  addition  to  the 
application  guidance,  information  about 
the  activities  associated  with  these 
opportunities  can  be  obtained  from  the 
contact  person  listed  below. 

Matching  or  Cost  Sharing 
Requirement:  N/A. 

Eligibility:  Public  and  private 
nonprofit  entities  are  eligible  to  apply. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations:  None. 

Estimated  Amount  of  This 
Competition:  $10,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  15. 

Estimated  or  Average  Size  of  Each 
i4  ward  .$665,000. 

Estimated  Project  Period:  1-5  Years. 

CFDA  Numbers:  93.129A.  93.1293, 
93.130A,  93.224. 

Application  Availability  Date: 
December  1,  2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  There  will  be 
two  or  more  competitions  under  this 
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announcement.  March  1,  2001  is  the 
receipt  deadline  for  the  competition  for 
projects  to  assist  Migrant  Health  Centers 
and  programs,  and  May  1.  2001  is  the 
deadline  for  one  or  more  other 
competitions  for  specific  types  of 
assistance  to  health  centers.  Application 
materials  will  contain  separate 
guidances  for  each  competition.  Each 
guidance  will  indicate  the  applicable 
deadline  as  well  as  other  relevant 
information. 

Projected  Award  Date:  Varies. 

Program  Contact  Person:  Lynn 
Specter. 

Phone  Number:  301-594-4488. 

E-mail:  lspector@hrsa.gov 

Nursing  Education  Loan  Repayment 
Program  93.908 

Legislative  Authority:  Section  846(h) 
of  the  Public  Health  Service  Act,  42 
U.S.C.  297 

Purpose:  Under  the  Nursing 
Education  Loan  Repayment  Program 
(NELRP),  registered  nurses  are  offered 
the  opportunity  to  enter  into  a 
contractual  agreement  with  the 
Secretary,  under  which  the  Public 
Health  Service  agrees  to  repay  up  to  85 
percent  of  the  nurse's  indebtedness  for 
nursing  education  loans.  In  exchange, 
the  nurse  agrees  to  serve  for  a  specified 
period  of  time  in  certain  tj^es  of  health 
facilities  identified  in  statute. 

Matching  or  Cost  Sharing 
Requirement:  N/A 

Eligibility:  Applicants  must  have 
completed  all  of  their  training 
requirements  for  registered  nursing  and 
be  licensed  prior  to  beginning  service. 
Individuals  eligible  to  participate  must: 
(a)  have  received,  prior  to  the  start  of 
service,  a  baccalaureate  or  associate 
degree  in  nursing;  (b)  have  unpaid 
education  loans  obtained  for  nurse 
training;  (c)  be  a  citizen  or  National  of 
the  U.S.;  (d)  have  a  current  unrestricted 
license  in  the  State  in  which  they  intend 
to  practice;  and  (e)  agree  to  be  employed 
for  not  less  than  two  years  in  a  full-time 
clinical  capacity  in:  (1)  an  Indian  Health 
Service  Health  Center;  (2)  a  Native 
Hawaiian  Health  Center;  (3)  a  pubhc 
hospital  (operated  by  a  State,  county,  or 
local  government);  (4)  a  health  center 
funded  under  Section  330  of  the  Public 
Health  Service  Act  (including  migrant, 
homeless,  and  public  housing  centers); 
(5)  a  rural  health  clinic  (Section  1861 
(aa)(2)  of  the  Social  Security  Act);  or  (6) 
a  public  or  nonprofit  private  health 
facility  determined  by  the  Secretary  to 
have  a  critical  shortage  of  nurses. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations:  None. 

Estimated  Amount  of  This 
Competition:  $2,279,000. 


Estimated  Number  of  Awards  to  be 
Made:  200. 

Estimated  or  Average  Size  of  Each 
Award:  $11,400. 

Estimated  Project  Period:  N/A. 

CFDA  Number:  93.908. 

Application  Availability  Date:  10/1/ 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  6/30/2001. 

Projected  Award  Date:  9/30/2001. 

Program  Contact  Person:  Ms.  Freddie 
Lapp. 

Phone  Number:  1-800-435-6464. 

E-mail:  flapp@hrsa.gov 

National  Health  Service  Corps  Student/ 
Resident  Experiences  and  Rotations  in 
Community  Health  (SEARCH)  93.130B 

Legislative  Authority:  PHS  Act, 
Subpart  n,  Sect.33l[254d](a)(l). 

Purpose:  The  piu-pose  of  the  Student 
Resident  Experiences  and  Rotations  in 
Community  Health  (SEARCH)  program 
is  to  assist  States  in  increasing  the 
availability  of  primary  health  care  in 
urban  and  rural  Federally  designated 
health  professional  shortage  areas  by 
assisting  public  or  non-profit 
community  organizations  to  facilitate 
and  strengthen  community-academic 
linkages,  and  to  increase  the  recruitment 
and  retention  of  health  care 
professionals  in  health  professional 
shortage  areas  and  medically 
underserved  areas  by  expanding  the 
niunber  of  high  quality  service-linked 
training  opportunities  available  in  these 
commimities. 

Matching  or  Cost  Sharing 
Requirement:  States  seeking  support  are 
strongly  encouraged  to  promote  and 
seek  outside  funding  to  support  other 
aspects  of  service-linked  training 
opportunities  such  as  leadership 
development.  Such  sources  may  include 
insurance  companies,  civic 
organizations.  State  and  local 
governments,  foundations,  and  network 
members. 

Eligibility:  Any  State  is  eligible  to 
apply  for  funding. 

Funding  Priorities  or  Preferences: 
Funds  awarded  imder  the  National 
Health  Service  Corps  SEARCH  program 
are  to  be  used  to  develop/support 
commimity-oriented  practices  which 
will  offer  service-linked  training 
opportunities  available  in  underserved 
communities  for  primary  care  students 
and  residents. 

Special  Considerations:  None. 

Estimated  Amount  of  This 
Competition:  $3,300,000. 

Estimated  Number  of  Awards  to  be 
Made:  24. 

Estimated  or  Average  Size  of  Each 
Award:  $140,000. 

Estimated  Project  Period:  3  Years. 


CFDA  Number:  93.130B. 

Application  Availability  Date:  10/1/ 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  5/1/2001. 

Projected  Award  Date:  9/1/2001. 

Program  Contact  Person:  Jannette 
O'Neill-Gonzalez. 

Phone  Number:  301-594-4161. 

E-mail:  JOneill-Gonzalez@hrsa.gov. 

New  Delivery  Sites  and  New  Starts  in 
Programs  Fxmded  Under  the  Health 
Centers  Consolidation  Act  of  1996 
93.224,  93.246,  93.151 

Legislative  Authority:  Section  330  of 
the  Public  Health  Service  Act,  42  U.S.C. 
254b  and  254b(h). 

Purpose:  The  HRSA  anticipates 
supporting  the  establishment  of  new 
service  delivery  sites  for  existing  centers 
and/or  new  health  centers  in  the 
Community  and  Migrant  Health  Centers 
and  Health  Care  for  the  Homeless 
programs.  The  purpose  of  the 
Community/Migrant  Health  Centers 
program  is  to  extend  preventive  and 
primary  health  services  to  populations 
currently  without  such  services  and  to 
improve  the  health  status  of  medically 
underserved  individuals  by  supporting 
the  establishment  of  new  points  of 
access  to  care.  The  Health  Care  for  the 
Homeless  program  is  designed  to 
increase  the  homele-s  populations' 
access  to  cost-effective  community- 
based  programs/providers. 

Matching  or  Cost  Sharing 
Requirement:  Communities  seeking 
support  are  strongly  encouraged  to 
promote  and  seek  outside  funding  and 
are  required  to  maximize  third  party 
revenue  to  establish  and  mamtain  new 
service  delivery  sites. 

Eligibility:  Public  and  private  non- 
profit entities  are  eligible  to  apply. 

Funding  Priorities  or  Preferences: 
Final  priorities  and/or  preferences  are 
included  in  the  application  materials. 

Special  Considerations:  None. 

Estimated  Amount  of  This 
Competition:  $10,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  20-25. 

Estimated  or  Average  Size  of  Each 
Award:  $200,000-450,000. 

Estimated  Project  Period:  2  years  or 
consistent  with  existing  project  period 
for  currently  funded  organizations. 

CFDA  Numbers:  93.224,  93.246, 
93.151, 

Application  Availability  Date:  7/2000. 

Letter  of  Intent  Deadline:  Ongoing. 
Letters  of  intent  are  encouraged  for 
organizations  seeking  funding  for  a  new 
dehvery  site.  Letters  of  intent  will  be 
accepted  beginning  July  31,  2000.  The 
submission  of  a  letter  of  intent  is 
recommended  but  not  required  in  order 
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to  submit  an  application  to  compete  for 
funds  in  FY  2001.  Information 
requirements  to  be  included  in  the  letter 
of  intent  submissions  will  be  available 
in  the  application  guidance. 

Application  Deadlines:  Applications 
will  be  accepted  begiiming  October  1, 
2000.  Applications  received  by 
November  30,  2000,  will  be  reviewed 
with  funding  decisions  announced  by 
March  31,  2001.  Applications  received 
by  February  28,  2001,  will  be  reviewed 
with  funding  decisions  announced  by 
lune  30,  2001.  Applications  received  by 
Mav  15,  2001,  will  be  reviewed  with 
funding  decisions  announced  by 
September  15,  2001.  Applications 
received  after  May  15.  2001  will  be 
considered  for  funding  in  FY  2002, 
depending  on  the  availability  of  funds. 

Projected  Award  Date:  See  above. 

Program  Contact  Person:  93.224: 
Cephas  Goldman  93.246:  George  Ersek 
93.151:  Jean  Hochron. 

Phone  Nunnbers:  301-594-4300 
Goldman;  301-594-4301  Ersek;  301- 
594^437  Hochron. 


E-mail:  cgoldman@hrsa.gov, 
gersek@hrsa.gov,  jhochron@hrsa.gov. 

HIV/ AIDS  Bureau 

Funding  for  Early  Intervention  Services 
Grants:  Existing  Geographic  Areas 
93.918A 

Legislative  Authority:  PHS  Act,  Public 
Law  104-146,  Ryan  White 
Comprehensive  AIDS  Resoiut;es 
Emergency  Act  Amendments  of  1996. 

Purpose:  The  purpose  of  Title  III 
funding  is  to  provide,  on  an  outpatient 
basis,  high  quality  early  intervention 
services/primary  care  to  individuals 
with  HIV  infection.  This  is 
accomplished  by  increasing  the  present 
capacity  and  capability  of  eligible 
ambulaton,'  health  service  entities. 
These  expanded  services  become  a  part 
of  a  continuum  of  HIV  prevention  and 
care  for  individuals  who  are  at  risk  for 
HIV  infection  or  are  HFV  infected.  All 
Title  III  programs  must  provide:  HTV 
counseling  and  testing;  counseling  and 
education  on  living  with  HIV; 


appropriate  medical  evaluation  and 
clinical  care;  and  other  essential 
services  such  as  oral  health  care, 
outpatient  mental  health  services  and 
nutritional  services,  and  appropriate 
referrals  for  specialty  services. 

Eligibility:  Eligible  applicants  are 
public  or  nonprofit  private  entities  that 
are  330  health  centers,  grantees  funded 
under  section  1001  regarding  family 
planning,  comprehensive  hemophilia 
diagnostic  and  treatment  centers. 
Federally  qualified  health  centers,  or 
nonprofit  private  entities  that  provide 
comprehensive  primary  care  services  to 
populations  at  risk  of  HIV  disease. 

Limited  Competition:  Applicants  are 
limited  to  public  or  nonprofit  private 
entities  that  are  currently  funded  Title 
in  programs  whose  project  periods 
expire  in  FY  2001  and  new 
organizations  proposing  to  serve  the 
same  populations  currently  being  served 
by  these  existing  projects.  These  areas 


are: 


State 


Service  area 


Alabama 


Alaska  ... 

Arkansas 
Arizona  .. 

California 


Connecticut  

District  of  Columbia 
Florida  , 

Georgia  


Idaho  . 
Illinois 


Counties  of  Mobile  and  Baldwin. 

Counties  of  Calhoun,  Etowah,  Tallapoosa.  Talladega,  Dekalb.  Cherokee,  Cleburne.  Randolph, 
St  Clair,  Shelby  Blount  and  Chambers 

Counties  of  MontgoTiery  Autaugua,  Lowndes,  Butler,  Dalleis,  Chilton,  Elmore,  Macon,  Bullock, 
Lee,  Russell,  Pike,  Barbour.  Dale,  Geneva,  Houston,  Crenshaw,  Conecuh,  Coffee,  Cham- 
bers, Tallapoosa,  Wilcox  and  Monroe 

Anchorage  County,  Anchorage  Borough,  Valdez-Cordova  Census  Area,  Fairbanks  North  Star 
Borough 

Counties  of  Jefferson,  Arkansas,  Ashley,  Chicot,  Desha,  Drew,  Lincoln  and  Pulaski. 

Counties  of  Mancopa,  Yavapai,  Gila  and  Pinal. 

Counties  of  Santa  Cruz,  Greenlee,  Cochise  and  Yunfia.  ■ 

Pima  County 

Counties  of  Santa  Cruz  and  Monterey. 

Counties  of  San  Bemardino,  Riversidie,  Imperial  and  Sacramento. 

City  of  San  Francisco. 

Alameda  County. 

Kem  County. 

Los  Angeles  County. 

Orange  County. 

San  Diego  County. 

Santa  Clara  County. 

Ventura  County, 

Fairfield  County, 

New  Haven  County. 

District  of  Columbia. 

Counties  of  Collier,  Hendry  and  Glades. 

Broward  County. 

Dade  County, 

Monroe  County, 

St,  Lucie  County 

Counties  of  Chatham,  Effingham,  Liberty,  Bryan  and  Glynn. 

Counties  of  Fulton  and  Dekalb. 

Counties  ot  Dougherty,  Calhoun,  Baker,  Lee,  Mitchell,  Worth,  Terrell,  Colquitt,  Thomas,  Grady, 
Seminole  Miller  Early  and  Decatur, 

Counties  of  Ware,  Bulloch,  Candler,  Evans,  Toombs.  Tattnall,  Jeff  Davis,  Appling,  Wayne,  Cof- 
fee, Bacon,  Pierce,  Brantley,  Atkinson,  Chartton  and  Clinch. 

Fulton  County. 

Richmond  County. 

Counties  of  Ada,  Boise,  Elmore,  Valley,  Ov^ryhee,  Canyon,  Gem,  Payette,  Washington,  Adams, 
Butte,  Bingham,  Power,  Bannock,  Caribou,  Oneida,  Franklin  and  Bear  Lake. 

Counties  of  Winnebago,  Jo  Daviess,  Stephenson,  Whiteside,  Lee,  Ogle,  Boone,  McHenry. 
Dekalb 

Cook  County. 
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State 


Indiana 
Iowa  .... 


Kansas  

Kentucky  

Louisiana 

Massachusetts 


Michigan  .. 
Mississippi 
Missouri  ... 

Montana  .. 


New  Jersey 

New  Mexico 

Nevada  

New  York  ... 


North  Carolina 

Ohio  

Oklahoma 

Pennsylvania  .. 

Puerto  Rico  .... 


Rhode  Island  ., 
South  Carolina 

Texas  


Utah  

Vemnont 
Virginia  . 


Service  area 


Marion  County. 

Counties  of  Polk,  Dallas,  Story  and  Warren. 

Counties  of  Appanoose,  Cedar,  Clinton,  Davis,  Des  Moines,  Henry,  Iowa,  Jackson,  Jefferson, 

Keokuk,  Lee,  Louisa,  Mahaska,  Monroe,  Muscatine,  Poweshiek,  Scott,  Van  Buren,  Wapello 

and  Washington. 
Johnson  County. 
Woodbury  County. 
Sedgwick  County. 
Counties  of  McCracken  and  Pike 
Parishas  of  Calcasieu,  Cameron,  Beauregard, 
Parishes  of  Orieans,  East  Baton  Rouge,  St. 


Allen,  Jefferson  and  Davis. 
Tammany,  Washington,  Iberville, 


St.  Bernard, 


Acadia,  Ascension,  Assumption,  Beuregard,  Calcasieu,  Concordia,  East  Feliciana,  Iberia, 
Jackson  and  Lafayette. 

Counties  of  Bristol  and  Plymouth. 

Counties  of  Essex  and  Middlesex. 

Counties  of  Hampden  and  Franklin. 

Bamstable  County. 

Norfolk  County. 

Suffolk  County. 

Worcester  County. 

Counties  of  Oakland,  Macomb,  Lapeer,  St.  Clair  and  Monroe. 

Wayne  County. 

Counties  of  Quitman,  Coahoma,  Tate,  Tallahatchie,  Leflore,  Lowndes,  Bolivar,  Tunica,  Panola, 
Desoto  and  Marshall 

Counties  of  Greene,  Vernon,  Barton,  Jasper,  Newton,  McDonald,  Cedar,  St  Clair,  Dade,  Law- 
rence, Barry,  Hk:kory,  Polk,  Christian,  Stone,  Taney,  Dallas,  Webster,  Douglas,  Ozari^, 
Laclede,  Wright,  Pulaski,  Texas,  Howell,  Phelps,  Dent,  Shannon  and  Oregon. 

Jackson  County 

Counties  of  Yellowstone,  Beaverhead,  Big  Horn,  Blaine.  Broadwater  Cartx)n,  Carter,  Cas- 
cade, Chouteau,  Custer,  Daniels,  Dawson,  Deer  Lodge,  Fallon  Fergus  Flathead,  Gallatin 
Garfield,  Glacier,  Golden  Valley,  Granite,  Hill,  Judith  Basin,  Lake  Lewis  &  Clark  Liberty. 
Lincoln,  McCone,  Madison,  Meagher  Mineral,  Missoula,  Musseshell  Park,  Petroleum.  Phil- 
lips, Pondera,  Powell,  Prairie,  Ravalli,  Roosevelt,  Rosebud,  Sanders,  Silver  Bow,  Stillwater, 
Sweet  Grass,  Teton,  Tod,  Treasure,  Valley,  Wheatland,  Wibaux  and  Yellowstone  National 
Park 

Counties  of  Middlesex,  Union,  Monmouth,  Mercer  and  Somerset. 

Bergen  County. 

Essex  County. 

Passaic  County. 

Bemalillo. 

Washoe. 

Albany  County. 

Bronx  County. 

Erie  County. 

Kings  County. 

Monroe  County. 

New  Yori<  City/County. 

Onandaga  County. 

Peekskill  County 

Queens  County. 

Counties  of  Durham,  Wake,  Orange,  Granville,  and  Vance. 

Hamilton  County 

Oklahoma  County. 

City  of  Philadelphia. 

Lehigh  County. 

Allegheny  County. 

Yor1<  County. 

Humacao. 

Lares  and  Quebradillas  Health  Region. 

Gurabo  and  Caguas  Health  Region. 

Western  Region- Anasco,  CatX)  Rojo,  Guanica,  Hormigueros,  Isabela,  Lajas,  Las  Marias, 
Maricao,  Mayaguez,  Moco,  Sabana  Grande,  San  German  and  San  Sebastian. 

Counties  of  Providence,  Bristol,  Kent,  Newport  and  Washington. 

Fairfield  County. 

Richland  County. 

Sumter  County. 

Bexar  County 

Dallas  County. 

Houston  County. 

Tarrant  County. 

Travis  County. 

Salt  Lake  County. 

Chittenden  County. 

Chariottesville  County. 
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State 


Washington 
Wisconsin  ... 


Service  area 


King  County. 

Yakima  County. 

Counties  of  Adams,  Calumet,  Columbia,  Dane.  Dodge.  Fond  du  Lac,  Grant,  Green,  Green 

Lake,  Iowa,  Jefferson,  Juneau,  Lafayette,  Marquette,  Richland.  Rock,  Sauk,  Shetxjygan, 

Waupaca,  Waushara  and  Winnebago,  Milwaukee  County. 


II 


Funding  Priorities  and/or  Preferences: 
Preference  for  funding  will  be  given  to 
projects  that  offer  comprehensive 
primary  care  and  support  services  to 
underserved  people  living  with  HIV  and 
AIDS. 

Estimated  Amount  of  this 
Competition:  $80,030,226. 

Estimated  Number  of  Awards  to  be 
Made:  108. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.918A. 

Application  Availabilitv  Date:  June 
19,  2000. 

Letter  of  Intent:  N/ A. 

Application  Deadline:  October  2, 
2000. 

Projected  Award  Date:  January  1 ,  2001 
and  July  1,  2001. 

Program  Contact  Person:  Lois  Eldred. 

Phone  Number:  301  443-3327. 

E-mail:  leldred@hrsa.gov 

Funding  for  Early  Intervention  Services 
Grants:  New  Geographic  Areas 
93.918B. 

Legislative  Authority:  PHS  Act,  Public 
Law  104-146,  Ryan  White 
Comprehensive  AIDS  Resouirces 
Emergency  Act  Amendments  of  1996. 

Purpose:  The  purpose  of  Title  III 
funding  is  to  provide,  on  an  outpatient 
basis,  high  quality  eaily  intervention 
services/primary  care  to  individuals 
with  HIV  infection.  This  is 
accomplished  by  increasing  the  present 
capacity  and  capability  of  eligible 
ambulatory  health  service  entities. 
These  expanded  services  become  a  part 
of  a  continuum  of  HIV  prevention  and 
rare  for  individuals  who  are  at  risk  for 
HI\'  infection  or  are  HIV  infected.  All 
Title  III  programs  must  provide:  HTV 
counseling  and  testing;  counseling  and 
education  on  living  with  HIV; 
appropriate  medical  evaluation  and 
clinical  care;  and  other  essential 
services  such  as  oral  health  care, 
outpatient  mental  health  services  and 
nutritional  services,  and  appropriate 
referrals  for  specialty  services 

Eligibility:  Eligible  applicants  are 
public  or  nonprofit  private  entities  that 
are  330  health  centers,  grantees  funded 
under  section  1001  regarding  family 
planning,  comprehensive  hemophilia 
diagnostic  and  treatment  centers, 
Federally  qualified  health  centers,  or 
nonprofit  private  entities  that  provide 
comprehensive  primary  care  services  to 
populations  at  risk  of  HIV  disease. 


Funding  Priorities  or  Preferences:  In 
awarding  these  grants,  preference  will 
be  given  to  approved/  unfunded 
applicants  who  submitted  an 
application  for  funding  in  FY  2000  and 
to  applicants  who  previously  received 
Title  III  planning  grants.  Preference  for 
funding  may  also  be  given  to  applicants 
which  help  to  achieve  an  equitable 
geographic  distribution  of  programs 
across  all  States  and  Territories, 
especially  programs  that  provide 
services  in  nu-al  or  underserved 
communities  where  the  HIV/AIDS 
epidemic  is  increasing. 

Estimated  Amount  of  this 
Competition:  $26,100,000. 

Estimated  Number  of  Awards  to  be 
Made:  87. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.918B 

Application  Availability  Date:  April 
16,2001. 

Letter  of  Intent:  N/ A. 

Application  Deadline:  July  16,  2001. 

Projected  Award  Date:  September  28, 
2001. 

Program  Contact  Person:  Lois  Eldred. 

Phone  Number:  301  443-0735. 

E-Mail  Address:  leldred@hrsa.gov 

Funding  for  Early  Intervention  Services 
Planning  Grants  93.918C 

Legislative  Authority:  PHS  Act,  Public 
Law  104-146,  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  Amendments  of  1996. 

Purpose:  The  purpose  of  this  grant 
program  is  to  support  communities  and 
health  care  service  entities  in  their 
planning  efforts  to  develop  a  high 
quality  and  broad  scope  of  primary 
health  care  services  for  people  in  their 
service  areas  who  are  living  with  HIV  or 
at  risk  of  infection.  Applications  must 
propose  planning  activities  which  will 
lead  to  the  establishment  of 
comprehensive  outpatient  HIV  primary 
care  services.  This  grant  program 
supports  activities  of  the  planning 
process  and  does  not  fund  any  service 
delivery  or  patient  care. 

Eligibility:  Eligible  applicants  must  be 
public  or  nonprofit  private  entities  that 
are,  or  intend  to  become,  eligible  to 
apply  for  the  Title  III  Early  Intervention 
Services  grant.  Applicants  for  these 
funds  cannot  be  current  Ryan  White 
Title  III  Early  Intervention  Service 
Program  grant  recipients  and  must  be 


located  in  rural  or  underserved 
communities  where  HIV  primary  health 
care  resoim:es  remain  insufficient  to 
meet  the  need  for  services  or  plan  for 
such  services. 

Funding  Priorities  and/or  Preferences: 
In  awarding  these  grants,  preference 
will  be  given  to  applicants  located  in 
rural  or  underserved  areas  where 
emerging  or  ongoing  HIV  primary  health 
care  needs  have  not  been  adequately 
met. 

Estimated  Amount  of  this 
Competiton:  $1 ,700.000. 

Estimated  Number  of  Awards  to  be 
Made:  34. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  appUcation  guidance 
materials. 

Estimated  Project  Period:  1  year. 

CFDA  Number:  93.918C. 

Application  Availability  Date: 
Februarys,  2001. 

Letter  of  Intent  Deadine:  N/A. 

Application  Deadline:  June  1,  2000. 

Projected  Award  Date:  September  30, 
2001. 

Program  Contact  Person:  Andrew 
Kruzich. 

Phone  Number:  301  443-0759. 

E-Mail:  akruzich@hrsa.gov 

Funding  for  Early  Intervention  Services 
Planning  Grants  (CBC)  93.918D 

Legislative  Authority:  PHS  Act,  Public 
Law  104-146,  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  Amendments  of  1996. 

Purpose:  The  purpose  of  this  grant 
program  is  to  support  communities  and 
health  care  service  entities  in  their 
planning  efforts  to  develop  a  high 
quality  and  broad  scope  of  primary 
health  care  services  for  people  in  their 
service  areas  who  are  living  with  HTV  or 
at  risk  of  infection.  Applications  must 
propose  planning  activities  which  will 
lead  to  the  establishment  of 
comprehensive  outpatient  HIV  primary 
care  services.  This  grant  program 
supports  activities  of  the  plaiming 
process  and  does  not  fund  any  service 
delivery  or  patient  care. 

Eligibility:  Eligible  applicants  must  be 
public  or  nonprofit  private  entities  that 
are,  or  intend  to  become,  eligible  to 
apply  for  the  Title  III  Early  Intervention 
Services  grant.  Applicants  for  these 
funds  cannot  be  current  Ryan  White 
Title  in  Early  Intervention  Service 
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Program  grant  recipients  unless  they  are 
propose  to  open  a  new  site  in  their 
current  service  area  or  in  a  new  service 
area  to  serve  communities  of  color 
highly  impacted  by  HIV/ AIDS. 
Applicants  must  also  be  organizations 
indigenous  to  the  community  of  color 
which  is  defined  as  "a  community- 
based  or  public  organization  local  to 
and  supported  by  the  community  of 
color  population  proposed  to  be 
served." 

Funding  Priorities  and/or  Preferences: 
In  awarding  these  grants,  preference 
will  be  given  to  applicants  located  in 
rural  or  underserved  areas  where  there 
are  many  HfV+  community  of  color 
populations  and  ongoing  HIV  primary 
health  care  needs  have  not  been 
adequately  met.  As  indicated  above, 
preference  will  also  be  given  to 
applicants  that  are  not  currently  Ryan 
white  Title  III  Early  Intervention 
Service  Program  grant  recipients. 

Estimated  Amount  of  this 
Competition:  53,000,000. 

Estimated  Number  of  Awards  to  be 
Made.-eo. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  One  year 
with  possibility  of  second  year 
transition  grant. 

CFDA  Number:  93.918D. 

Application  Availabihty  Date: 
February  5,  2001. 

Letter  of  Intent:  W A. 

Application  Deadline:  lime  1,  2001. 

Projected  Award  Date:  September  30, 
2001. 

Program  Contact  Person:  Andrew 
Kruzich. 

Phone  Number:  301  443-0759. 

E-Mail:  akruzich@hrsa.gov 

Ryan  White  Title  FV:  Existing 
Geographic  Areas    93.153A 

Legislative  Authority:  Section  2671  of 
the  Public  Health  Service  Act,  42  U.S.C. 
300FF-51— 330FF-67. 

Purpose:  The  purpose  of  the  Title  IV 
funding  is  to  improve  access  to  primary 
medical  care,  research,  and  support 
services  for  children,  youth,  women  and 
families  infected  with  HIV.  Funded 
projects  will  link  clinical  research  and 
other  research  with  comprehensive  care 
systems,  and  improve  and  expand  the 
coordination  of  a  system  of 
comprehensive  care  for  women,  infants, 
children  and  youth  who  are  infected/ 
affected  by  HIV.  Funds  will  be  used  to 
support  programs  that:  (1)  Cross 
established  systems  of  care  to 
coordinate  service  delivery,  HTV 
prevention  efforts,  and  clinical  research 
and  other  research  activities;  and  (2) 
address  the  intensity  of  service  needs, 


high  costs,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  underserved  at-risk  and 
limited  populations.  Activities  under 
these  grants  should  address  the  goals  of 
enrolling  and  maintaining  clients  in  HIV 
primary  care;  increasing  client  access  to 
research  by  linking  development  and 
support  of  comprehensive,  community- 
based  and  family  centered  care 
infrastructures,  and  emphasizing 
prevention  within  the  care  system 
particularly  the  prevention  of  perinatal 
HTV  transmission. 

Eligibility:  Eligible  organizations  are 
public  or  private  non-profit  entities  that 
provide  or  arrange  for  primary  care. 
Applicants  are  limited  to  currently 
funded  Title  IV  programs  whose  project 
periods  expire  in  FY  2001  and  new 
organizations  proposing  to  serve  the 
same  populations  currently  being  served 
by  these  existing  projects.  These  areas 
are: 


State 

Areas 

AZ 

Phoenix. 

CA  

CO 

Los  Angeles. 
Denver. 

FL  

Jacksonville. 

GA  

Tannpa. 
Atlanta. 

MO  

St.  Louis. 

NY  

New  York  City  (except  North- 
em  Manhattan). 
Alt)any. 
Bronx. 

NV  

NC  

IN  

TX 

Brooklyn. 
Las  Vegas 
Washington. 
Memphis. 
Dallas 

Wl  

Milwaukee. 

Funding  Priorities  and/or  Preferences: 
Preference  for  funding  will  be  given  to 
projects  that  support  a  comprehensive, 
coordinated  system  of  HIV  care  serving 
children,  youth,  women  and  families 
and  are  linked  with  or  have  initiated 
activities  to  link  with  clinical  trials  or 
other  research. 

Estimated  Amount  of  this 
Competition:  $12,149,255. 

Estimated  Number  of  Awards  to  be 
Made:  16. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.153A. 

Application  Availability  Date: 
December  18,  2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  April  2,  2001. 

Projected  Award  Date:  August  1, 
2001. 

Program  Contact  Person:  Lydia  Soto- 
Torres,  MD. 

Phone  Number:  301  443-9051. 


E-Mail:  lsoto-torres@hrsa.gov 

Ryan  White  Title  IV:  New  Geographic 
Areas  93.153B 

Legislative  Authority:  Section  2671  of 
the  Public  Health  Service  Act,  42  U.S.C. 
300FF-51— 330FF-67. 

Purpose:  Organizations  should  be  able 
to  demonstrate  expertise  in  the 
coordination  or  provision  of 
comprehensive  medical  and  social 
services  to  children,  youth,  women  and 
families.  The  purpose  of  the  Title  IV 
funding  is  to  improve  access  to  primary 
medical  care,  research  and  support 
services  for  children,  youth,  women  and 
families  infected  with  HIV.  Funded 
projects  will  link  clinical  research  and 
other  research  with  comprehensive  care 
systems,  and  improve  and  expand  the 
coordination  of  a  system  of 
comprehensive  care  for  women,  infants, 
children  and  youth  who  are  infected/ 
affected  by  HIV.  Funds  will  be  used  to 
support  programs  that:  (1)  cross 
established  systems  of  care  to 
coordinate  service  delivery,  HIV 
prevention  efforts,  and  clinical  research 
and  other  research  activities;  and  (2) 
address  the  intensity  of  service  needs, 
high  costs,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  underserved,  at-risk  and 
limited  populations.  Activities  under 
these  grants  should  address  the  goals  of: 
enrolling  and  maintaining  clients  in  HTV 
primary  care;  increasing  client  access  to 
research  by  linking  HIV/ AIDS  clinical 
research  trials  and  activities  with 
comprehensive  care;  fostering  the 
development  and  support  of 
comprehensive,  community-based  and 
family  centered  care  infrastructures;  and 
emphasizing  prevention  within  the  care 
system  particularly  the  prevention  of 
perinatal  HIV  transmission 

Eligibility:  Eligible  organizations  are 
public  or  private  nonprofit  entities  that 
provide  or  arrange  for  primary  care. 
Applicants  are  limited  to  applicants  in 
geographic  areas  where  the  HIV/AIDS 
epidemic  is  increasing  among  women, 
children  and  adolescents  auid  where 
other  resources  targeted  to  these 
populations  are  limited  or  non-existent. 
Applications  to  serve  the  geographic 
areas  listed  below  are  NOT  eligible  for 
funding: 


State 

Areas 

AL 

Birmingham. 

AK  

Pine  Bluff. 

CA  

Oakland 

Fresno. 

San  Diego. 

San  Francisco 

CT  

Bndgepon   New  Haven, 

Stamford,  Hartford. 

DC  

Statewide. 
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I! 


II 


state 

Areas 

FL 

Orlando. 

Ft  Lauderdale. 

Miami. 

Palm  Beach. 

IL  

Chicago. 

LA 

New  Orleans. 

Baton  Rouge. 

MA  

Boston. 

Brockton,  New  Bedford, 

Spnngfield,  Worcester. 

MD 

Statewide 

Ml 

Detroit. 

NH  

Statewide. 

NJ  

Statewide. 

NY  

Queens/Elmhurst. 

New  York  City/Northern  Man- 

hattan. 

New  York  City/Lower  Manhat- 

tan &  Staten  Island. 

Stonybrook/Suffolk. 

NC  

Charlotte. 

Asheville. 

OH  

ColumtMJS. 

PA  

Philadelphia. 

PR  

San  Juan. 

Rl 

Statewide. 

SC  

Columbia. 

TX 

Ft.  Worth. 

Houston. 

San  Antonio. 

WA   

Seattle 

Funding  Priorities  and/or  Preferences: 
Preference  for  funding  may  be  given  to 
applicants  which  help  to  achieve  an 
equitable  geographical  distribution  of 
programs  across  all  States  and 
Territories,  especially  programs  that 
provide  services  in  rural  or  underserved 
communities  where  the  HIV/ AIDS 
epidemic  is  increasing. 

Estimated  Amount  of  This 
Competition:  $1,000,000. 

Estimated  Number  of  Awards  To  Be 
Made:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.153B. 

Application  Availability  Date:  12/18/ 
00. 

Letter  of  Intent  Deadline:  Not 
applicable. 

Application  Deadline:  April  2,  2001. 

Projected  Award  Date:  August  1, 
2001. 

Program  Contact  Person:  Lydia  Soto- 
Torres,  MD. 

Phone  Number:  (301)  443-9051. 

E-Mail:  lsoto-torres@hrsa.gov. 

Ryan  White  Title  IV  for  Adolescent 
Services     93.153C 

Legislative  Authority:  Section  2671  of 
the  Public  Health  Service  Act,  42  U.S.C. 
300FF-51— 330FF-67. 

Purpose:  The  purpose  of  this  initiative 
is  to  foster  and  expand  systems  of  health 
care  and  social  support  services  for 


youth  (age  13-24)  at  risk  for  or  infected 
with  HIV  in  order  to  identify  infected 
youth  and  enroll  them  in  HTV  primary 
care.  Grantees  will  identify  additional 
HIV  infected  youth  and  develop, 
coordinate  and  provide  support  services 
to  eru-oll  and  maintain  them  in  primary 
medical  care.  Adolescent  clients  should 
be  enrolled  into  care  early  in  the 
spectrum  of  disease  and  managed 
throughout  the  infection.  In  partnership 
with  other  Ryan  White  funded  programs 
or  other  agencies,  applicants  will 
integrate  youth  services  into  existing 
systems  of  care  to  provide  access  to 
comprehensive,  coordinated  primary 
care,  research  and  social  support 
services. 

Eligibility:  Eligible  organizations  are 
public  or  private  nonprofit  entities  that 
provide  or  arrange  for  primary  care. 

Funding  Priorities  and/or  Preferences: 
Priority  will  be  given  to  applicants  with 
a  history  of  working  with  youth, 
especially  youth  infected  with  HTV. 
Priority  will  be  given  to  projects 
proposed  in  geographic  eireas  where 
epidemiologic  diata  demonstrate  high 
niunbers  of  infected  youth.  Preference 
will  be  given  to  currently  funded 
adolescent  programs  that  have  eiu-oUed 
significant  numbers  of  HTV  infected 
youth  into  a  primary  care  system  during 
the  previous  project  period. 

Estimated  Amount  of  This 
Competition:  $1,973,000. 

Estimated  Number  of  Awards  To  Be 
Made:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

CFDA  Number:  93.153C. 

Application  Availability  Date:  12/18/ 
2000. 

Letter  of  Intent  Deadline:  not 
applicable. 

Application  Deadline:  04/02/01. 

Projected  Award  Date:  08/01/01. 

Program  Contact  Person:  Lydia  Soto- 
Torres,  MD. 

Phone  Number:  301  443-9051. 

E-Mail:  lsoto-torres@hrsa.gov. 

Maternal  and  Child  Health  Bureau 

Genetic  Services,  Improving  Health  Of 
Children:  Implementation  of  the  State 
Grants  for  the  Integration  of  Programs 
and  their  Information  Systems 
93.110A 

Legislative  Authority:  Social  Security 
Act,  Title  V.  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  grant 
activity  is  to  provide  support  for 
implementation  activities  to  grantees 
who  participated  in  the  FY  1999  Genetic 
Services  Branch's  (GSB)  "Planning 
Grants  for  State  Newborn  Screening 
Efforts  and  Infrastructiue 


Development."  Specifically,  these  grants 
will  fund  the  implementation  of  State 
Plans  for  integrated  state  information 
systems  around  newborn  genetic 
screening  developed  under  those 
planning  grants.  The  ultimate  purpose  is 
to  allow  States  to  be  able  to  provide 
preventive  health  data  for  public  health 
functions  and  individual  providers  for 
improved  clinical  decision-making  at 
the  point  of  service  delivery.  States 
funded  by  this  initiative  must  build  on 
their  planning  grant  activity  and  address 
the  technical  obstacles,  legal  barriers, 
partnerships  required  for  the  initiative, 
sustainability  of  the  projects  beyond 
Federal  funding,  and  a  plan  for  program 
evaluation. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preference: 
State  health  agencies  with  a  previous 
GSB  grant  under,  "Planning  Grants  for 
State  Newborn  Screening  Efforts  and 
Infrastructure  Development." 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,500,000. 

Estimated  Number  of  Awards:  5  to  7 
States. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.1  lOA. 

Application  Availability  Date: 
December  15,  2000. 

Letter  of  Intent  Deadline:  January  15, 
2001. 

Application  Deadline:  Februarv  28, 
2001. 

Projected  Award  Date:  June  1 ,  2001. 

Program  Contact  Person:  Michele  A. 
Uoyd-Purvear,  M.D.,  Ph.D. 

Phone  Number:  301  443-1080. 

E-Mail:  Cdiener@hrsa.gov 

Genetic  Services — Developing  Models 
for  the  Use  of  New  and  Evolving 
Technology  Within  Newborn  Screening 
Programs    93.110A 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  grant 
activity  is  to  fund  two  projects  that  will 
address  issues  confronting  newborn 
genetic  screening  programs  that  have 
emerged  from  the  use  of  new  and 
evolving  technologies  such  as  DNA- 
based  and  tandem  mass  technology 
within  these  newborn  screening 
programs.  One  project  will  identify 
models  and  materials  for  addressing  the 
financial,  ethical,  legal  and  social  issues 
surrounding  the  use  of  this  new 
technology.  The  other  project  will 
identify  models  and  materials  for 
addressing  the  clinical  validity  and 
utility  of  Uiis  new  technology  within 
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newborn  screening  programs.  All 
projects  must  also  address  the  assurance 
of  informed  consent,  patient  privacy 
rights,  and  protection  against 
discrimination.  It  is  proposed  that  the 
projects  utilize  the  recommendations 
developed  by  the  Newborn  Screening 
Task  Force,  Serving  the  Family:  From    ■ 
Birth  to  the  Medical  Home,  Newborn 
Screening:  A  Blueprint  for  the  Future: 
Reconmiendations  from  the  Newborn 
Screening  Task  Force.  It  is  expected  that 
the  projects  will  develop  models  and 
materials  for  the  MCHB  and  for  State 
newborn  genetic  screening  programs. 

Eligibility:  42  CFR  Part  5 la. 3. 

Funding  Priorities  and/or  Preference: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $600,000. 

Estimated  Number  of  Awards:  2 
States. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.110A. 

Application  Availability  Date: 
December  15,  2000. 

Letter  of  Intent  Deadline:  January  15, 
2001. 

Application  Deadline:  February  28, 
2001. 

Projected  Award  Date:  June  1 ,  2001 . 

Program  Contact  Person:  Michele  A. 
Lloyd-Puryear,  M.D.,  Ph.D. 

Phone  Number:  301  443-1080. 

E-Mail:  Cdiener@hrsa.gov 

Genetic  Services,  State  Development 
Grants  for  Newborn  Screening  Efforts 
and  Infrastructure  Development 
93.110A 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  these 
development  grants  is  to  facilitate 
collaborative  efforts  and  the 
development  of  integrated  state 
information  systems  aroimd  newborn 
genetic  screening.  The  grant  activity 
would  support  the  development  of 
plans  for:  (1)  The  integration  of  the 
newborn  genetic  screening  program 
with  other  points  of  early  identification 
of  children  with  genetic  conditions  emd 
special  health  needs,  (2)  the  integration 
of  those  systems  of  early  identification 
with  systems  of  early  intervention,  (3) 
the  retrieval  of  information  from  State 
newborn  genetic  screening  programs  by 
private  sector  primary  care  providers,  (if 
allowed  by  legislation),  and  (4)  the 
facilitation  of  collaborative  efforts 
among  public  health  agency  entities  and 
between  public  health  agencies  and  the 
private  sector  around  newborn  genetic 
screening. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preference: 
Community/State  agency  partnerships 


in  coalition  with  public  and  private 
community-based  providers. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,250,000. 

Estimated  Number  of  Awards:  15 
States. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2  years. 

CFDA  Number:  93.110A. 

Application  Availability  Date: 
December  15,  2000. 

Letter  of  Intent  Deadline:  January  15, 
2001. 

Application  Deadline:  February  28, 
2001. 

Projected  Award  Date:  Jime  1 .  2001 . 

Program  Contact  Person:  Michele  A. 
Lloyd-Puryear,  M.D.,  Ph.D. 

Phone  Number:  301  443-1080. 

E-Mail:  Cdiener@hrsa.gov 

Nationwide  Blood  Lead  and  Erythrocyte 
Protoporphyrin  (EP)  Proficiency  Testing 
Program    93.110AA 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  program 
is  to  improve  nationwide  the 
performance  of  laboratories  which 
provide  erythrocyte  protoporphyrin  (EP) 
screening  tests  and  blood  lead 
determinations  for  childhood  lead 
poisoning  prevention  programs  and,  on 
request  provide  technical  assistance  and 
consultation  to  health  care  programs 
and  providers  responsible  for  the 
treatment  and  management  of  children 
and  adults  with  elevated  blood  lead 
levels  (EBBL).  Accurate,  timely  EP  and 
blood  lead  testing  are  critical  to  the 
prevention,  diagnosis,  treatment  and 
management  of  children  and  adults  with 
EBBL.  The  applicant  organization  must 
demonstrate:  (1)  The  capacity  to 
prepare,  distribute  and  process 
proficiency  testing  samples  for  more 
than  400  participating  laboratories,  (2) 
the  ability  to  remain  current  and 
knowledgeable  in  response  to 
advancements  in  blood  lead  collection 
and  testing  technology,  and  (3) 
competence  in  the  provision,  as 
requested,  of  consultation  and  technical 
assistance  nationwide  to  laboratories, 
programs  and  providers  responsible  for 
the  delivery  of  health  and  health-related 
services  to  at-risk  populations. 

Eligibility:  42  CFR  Part  5 la. 3. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $250,000. 

Estimated  Number  of  Awards:  1. 


Estimated  Project  Period:  1  year. 

CFDA  Number:  93.1  lOAA. 

Application  Availability  Date:  July  14, 
2000. 

Application  Deadline:  September  15, 
2000. 

Projected  Award  Date:  January  1, 
2001. 

Program  Contact  Person:  Stuart 
Swayze. 

Phone  Number:  301  443-2917. 

E-Mail:  sswayze@hrsa,gov 

Integrated  Health  and  Behavioral  Health 
Care  for  Children,  Adolescents,  and 
Their  Families    93.11  OAF 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.' 701. 

Purpose:  These  two-year  planning 
grants  are  designed  to  initiate  and 
formalize  a  working  relationship  among 
community  resources,  in  order  to  detail 
arrangements  for  establishing  an 
integrated  program  of  health  service 
delivery  for  children,  adolescents  and 
their  families,  in  a  targeted  area  with  a 
total  population  of  100.000  to  250,000. 
The  combined  services  are  to  include 
physical  and  psychosocial  primary 
health  care,  comprehensive  mental 
health  services  and  substance  abuse 
prevention  and  treatment  services.  The 
plan  that  is  produced  is  to  include 
attention  to  organizational  structure, 
staffing,  facilities,  information  systems 
including  protection  of  confidentiality 
and  fiscal  arrangements. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application. 

Estimated  Amount  of  This 
Competition:  $200,000. 

Estimated  Number  of  Awards:  4. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2  years. 

CFDA  Number:  93.110AF. 

Application  Availability:  November 
29.  2000. 

Letter  of  Intent  Deadline:  December 
21, 2000. 

Application  Deadline:  January  31. 
2001. 

Projected  Award  Date:  May  1,  2001. 

Program  Contact  Person:  Sue 
Martone. 

Phone  Number:  301  443-4996. 

E-Mail:  smartone@hrsa.gov 

Innovative  Models  to  Analyze  and 
Address  Racial,  Ethnic,  and  Geographic 
Disparities  in  Maternal  and  Child 
Health  Outcomes     93,110AJ 

Legislative  Authority:  Social  Sec\irity 
Act,  Title  V,  42  U.S.C.'  701. 

Purpose:  Racial,  ethnic,  and 
geographic  disparities  in  maternal  and 
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child  health  outcomes  continue  to  exist. 
The  Maternal  and  Child  Health  Bureau 
is  committed  to  identifying  strategies  for 
reducing  the  disparities.  These  two-year 
grants  are  designed  to  develop 
innovative  models  in  the  States  to 
analyze  and  then  address  these 
disparities.  The  grants  would  cover  both 
the  analysis  of  data,  and  the 
development  of  a  model  program  for 
addressing  disparities.  The  collection, 
analysis,  and  presentation  of  data 
should  serve  as  the  basis  for  the 
implementation  of  a  model  program. 
Emphasis  should  be  placed  on 
innovative  models  both  in  terms  of 
analysis  and  program  implementation. 
Examples  of  grant  activities  could 
include:  (1)  Conducting  trend  analyses 
on  maternal  and  child  health  outcomes 
for  the  purposes  of  needs  assessments; 
(2)  using  data  linkages  and  data  sharing 
to  obtain  and  analyze  new  information 
on  disparities  for  the  purposes  of 
program  development;  or  (3)  innovative 
uses  of  geographic  information  systems 
for  targeting  vulnerable  populations 
with  plans  for  initiatives  to  reduce 
disparities. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  or  Preferences:  Any 
State  or  Jurisdiction  or  their  designees. 

Review  Criteria:  Final  criteria  are 
included  in  the  appUcation. 

Estimated  Amount  of  This 
Competition:  $325,000  annually  for  two 
years. 

Estimated  Number  of  Awards  to  be 
Made:  4-6. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2  years. 

CFDA  Number:  93.110 A]. 

Application  Availability  Date: 
December  4,  2000. 

Letter  of  Intent  Deadline:  January  2, 
2001. 

Application  Deadline:  February  5, 
2001. 

Projected  Award  Date:  May  1,  2001. 

Program  Contact  Person:  Dr.  Michael 
Kogan. 

Phone  Number:  301  443-8041. 

E-Mail:  mkogan@hrsa.gov 

Integrated  Comprehensive  Women's 
Health  Services  in  State  MCH  Programs 
93.110AK 

Legislative  Authority':  Social  Security 

Act.Title  V,  42  U.S.C."  701 

Purpose:  The  purpose  of  this  program 
is  to  e.xpand  capacity  in  State  MCH 
programs  to  improve  womens  health  by 
providing  a  focal  point  for  women's 
health  and  establishing  linkages  and 
building  partnerships  with  community- 
based  organizations,  academic 
institutions,  and  federal  agencies.  This 


focal  point  will  also  identify  gaps  and 
establish  an  infrastructure  for  women's 
health  services.  Linkages  will  be 
established  across  programs,  e.g.,  family 
plaiming,  breast  and  cervical  cancer, 
domestic  violence,  chronic  disease, 
perinatal  health,  mental  health,  etc.  The 
resulting  integrated  and  coordinated 
system  of  care  will  provide 
comprehensive  and  continuous  health 
services  to  women  of  reproductive  age 
in  general,  as  well  as  to  those  women 
who  are  pregnant  or  who  have  recently 
delivered  to  improve  the  overall  health 
of  women,  their  infants  and  families. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25 
U.S.C.450b)  is  eligible  to  apply. 

Funding  Priorities  or  Preferences: 
State/Territorial  MCH  Title  V  agencies, 
tribal  health  agencies  or  their  designees 
(details  wdll  be  given  in  the  application 
guidance).  There  may  be  only  one 
application  per  State. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $800,000. 

Estimated  Number  of  Awards  to  be 
Made:  8. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.110  AK. 

Application  Availability  Date: 
February  1,  2001. 

Letter  of  Intent  Deadline:  February  23, 
2001. 

Application  Deadline:  March  23, 
2001. 

Projected  Award  Date:  July  1 ,  2001. 

Program  Contact  Person:  Lisa  King. 

Phone  Number:  (301)  443-9739. 

E-Mail:  lking@hrsa.gov 

Assuring  Adequate  Health  Insurance  for 
Children  with  Special  Health  Care 
Needs  (CSHCN)  93. HOC 

Legislative  Authority:  Social  Seciu-ity 
Act,  Title  V,  42  U.S.C.  701 

Purpose:  This  initiative  will  provide 
national  leadership  to  assure  that  by  the 
year  2010,  all  families  of  CSHCN  will 
have  adequate  private  and/or  public 
insurance  to  pay  for  the  services  they 
need.  Three  key  action  steps  have  been 
identified  to  accomplish  this  objective: 
(1)  Expand  insurance  for  CSHCN 
without  coverage;  (2)  assure  access  to 
services  for  insured  CSHCN;  and  (3) 
strengthen  the  financing  and  ^ 

reimbursement  system. 

Two  cooperative  agreements  will 
engage  in  critical  activities  to  achieve 
and  monitor  this  objective: 

•  One  cooperative  agreement  wdll 
focus  on  policy  analysis  of  national  and 


state  legislative  proposals  to  expand  or 
improve  health  insurance  to  CSHCN; 
analysis  of  multiple  national  data  sets  to 
provide  relevant  policy  information  and 
monitor  access  to  care  for  CSHCN  in  the 
public  and  private  sector;  and  provide 
technical  support  to  States  on  Medicaid 
and  Child  Health  Improvement  Program 
proposals  impacting  CSHCN. 

•  The  second  cooperative  agreement 
will  support  the  development  and 
dissemination  of  financing  strategies  to 
assure  adequate  reimbursement  for 
managed  care  organizations  and 
providers.  This  includes  analyzing  the 
impact  of  various  reimbursement 
methodologies  on  provider  networks, 
access  to  care  and  risk  selection;  and 
developing  partnerships  with  key 
stakeholders  on  financing  care  for 
CSHCN,  especially  in  managed  care. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  or  Preferences: 
Public  or  nonprofit  private  entities 
involved  in  the  study  of  insurance 
coverage  and  financing  strategies  for 
children  with  special  health  care  needs. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $725,000. 

Estimated  Number  of  Awards:  2. 

Estimated  Project  Period:  4  Years. 

CFDA  Number:  93. HOC. 

Application  Availability  Date: 
December  1,  2000. 

Letter  of  Intent  Deadline:  January  2, 
2001. 

Application  Deadline:  February  2, 
2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Lynda  E. 
Honberg. 

Phone  Number:  301  443-2370. 

E-Mail:  Lhonberg@hrsa.Gov 

Healthy  and  Ready  to  Work  (HRTW) 
Services  for  Children  and  Youth  with 
Special  Health  Needs  (CYSHN) 
93. HOD 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  EstabUsh  5  State  HRTW 
model  programs  with  funds  targeted  to 
prepare:  (1)  Youth  and  adolescents;  (2) 
families;  and  (3)  service  systems  for  the 
transition  of  CYSHN  to  adult  health  care 
and  related  services,  employment  and 
independence.  The  funded  models  must 
assure  that  services  go  beyond  medical 
rehabilitation  to  include  engaged 
dialogue  and  counseling  with  CYSHN 
and  their  families  that  supports  the 
setting  of  futxire  goals  and  achieving 
ambitions  for  education,  employment 
and  independence.  This  should  be 
provided  developmentally  from  early 
childhood  through  age  25,  with 
discussions  and  goal  setting  appropriate 


4221B 


Fpdrral  Rp'^ister/ Vol.  65,  No.  131/Friday.  July  7.  2000 'Nntirps 


to  the  child/adolescent/youth's  age  and 
maturity  level  and  in  a  culturally 
competent  context  and  setting.  States 
will  be  required  to  confront  the 
duplication  of  effort  and  lack  of 
coordination  that  currently  exists  among 
state  agencies  serving  this  population. 
Services  should  include,  but  not  be 
limited  to:  long-term  health  and 
disability  management;  access  to 
independent  living  and  personal 
assistance  services  (when  not  paid  for 
by  Medicaid);  pre-vocational  counseling 
and  training;  oral  health;  preparation  of 
families  for  a  changing  role  as  CYSHN 
transition;  and  capacity  building  and 
training  of  the  adult  health  care 
provider  system  to  receive  transitioning 
CYSHN. 

Eligibility:  42  CFR  Part  5 la. 3 

Funding  Priorities  or  Preferences: 
State  Title  V  Children  with  Special 
Health  Care  Needs  programs  or  their 
designees  (details  will  be  given  in  the 
application  guidance). 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,500,000. 

Estimated  Number  of  Awards:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.1  lOD. 

Application  Availability  Date: 
December  1,  2000. 

Letter  of  Intent  Deadline:  January  2, 
2001. 

Application  Deadline:  February  23, 
2001. 

Projected  Award  Date:  June  30,  2001. 

Program  Contact  Person:  Thomas  L. 
Gloss. 

Phone  Number:  301  443-2370. 

E-Mail:  tgloss@hrsa.gov 

Integrated  Services  93. 11  OF 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701 

Purpose:  This  initiative  will  support 
grants  to  states  in  partnership  with 
communities  to  establish  community 
integrated  service  systems  for  children 
with  special  health  care  needs  (CSHCN), 
birth-8,  and  their  families.  States  will  be 
required  to  document  coordination  of 
effort  among  at  least  three  of  the  six 
agencies  of  the  State  Interagency 
Coordinating  Council  (SICC)  providing 
services  to  children.  This  must  include 
common  eligibility/enrollment 
application  materials,  shared  data 
systems,  blended  funding,  and  a  single 
coordinator  with  whom  a  family 
communicates.  Applications  must 
include  documentation  of  partnerships 
with  at  least  five  communities  which 
will  model  the  community  integrated 


service  systems  developed  through  this 
project. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $700,000. 

Estimated  Number  of  Awards:  4-6. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93. 11  OF. 

Application  Availability  Date: 
November  15,  2000. 

Letter  of  Intent  Deadline:  December 
15,  2000. 

Application  Deadline:  January  22, 
2001. 

Projected  Award  Date:  Jime  1 ,  2001 . 

Program  Contact  Person:  Irene 
Forsman,  M.S.,  R.N. 

Phone  Number:  301  443-2370. 

E-Mail:  iforsman@hrsa.gov 

Medical  Home  Development  Grants 
93.110F 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701 

Purpose:  This  initiative  will  support  3 
year  grants  to  develop  a  model  of 
statewide  medical  home 
implementation  for  children  with 
special  health  care  needs  (CSHCN)  and 
their  families.  These  models  will  serve 
as  mentors  for  other  States  in  the 
national  delivery  of  comprehensive 
health  care  to  children  with  special 
health  care  needs  and  their  families. 
Projects  will  provide  for  coordination 
with  the  Title  V  needs  assessment 
activities  related  to  medical  home,  and 
project  outcomes  and  evaluation  will  be 
incorporated  into  ongoing  activities  of 
the  State  Title  V  Block  Grant. 

Eligibility:  42  CFR  51a.3. 

Funding  Priorities  or  Preferences: 
Projects  that  can  demonstrate  statewide 
provision  of  medical  homes  for  children 
with  special  health  care  needs. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $888,371. 

Estimated  Number  of  Awards:  6. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.11  OF. 

Application  Availability  Date:  August 
15,  2000. 

Letter  of  Intent  Deadline:  September 
15. 2000. 

Application  Deadline:  October  16, 
2000. 

Projected  Award  Date:  March  31, 
2001. 


Program  Contact  Person:  Tom 
Castonguay. 

Phone  Number:  301  443-2370. 
■  E-mail:  tcastonguay@hrsa.gov. 

Health  Care  Information  and  Education 
for  Families  of  Children  with  Special 
Health  Care  Needs  93. 11  OS 

Legislative  Authority:  Social  Security 
Act.  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this 
competition  is  to  support  activities 
which  will  assist  families  and  states 
with  the  implementation  of  a  national 
network  of  State  based  centers 
comprised  of  families  and  professionals 
that  will  provide: 

a.  Health  care  information  and 
education  to  families  of  children  with 
special  health  care  needs;  and 

b.  Information  that  will  assist  the 
Division  of  Services  for  Children  with 
Special  Health  Needs  (DSCSHN  ) 
integrate  these  activities/outcomes  into 
the  Division's  2010  Strategic  Planning 
activities. 

Applicants  must  address  the  broad 
population  of  children  with  special 
health  care  needs  bv  MCHB. 

One  Cooperative  Agreement  for  a 
national  organizational  structure  which 
will  provide  technical  assistance, 
coordinate  data  collection  nationwide, 
provide  national  training.  Related 
materials  and  other  support  as  deemed 
necessary  to  all  current  state-based 
information  centers  and  assist  other 
states  in  planning  for  or  implementing 
new  state-based  information  centers.  In 
addition,  the  Cooperative  Agreement 
will  be  responsible  fcjr  providing 
requested  data  concerning  these  state- 
based  centers  to  DSCSHN  for  program 
planning  purposes. 

Funding  is  contingent  upon  the 
availability  of  funds. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
Nationally  recognized  family 
organizations  with  clearly  demonstrated 
national  expertise  and  capacity  in 
addressing  health  issues  related  to 
CSHCN  and  their  families. 

Estimated  Amount  of  This 
Competition:  5500,000  per  year. 

Estimated  Number  of  Awards  to  be 
Made:  1 . 

Estimated  Project  Period:  4  Years. 

CFDA  Number:  93.110S. 

Application  Availability  Date: 
September  11,  2000. 

Letter  of  Intent  Deadline:  October  16, 
2000. 

Application  Deadline:  December  1, 
2000. 

Projected  Award  Date:  June  1 .  2001. 

Program  Contact  Person:  Diana 
Denboba. 

Phone  Number:  301  443-2370. 
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E-mail:  Ddenboba@HRSA.gov. 

Partnership  for  Information  and 
Communication  (PIC)  MCH  Cooperative 
Agreements  93. HOG 

Purpose:  To  provide  cooperative 
agreements  with  governmental, 
professional  and  private  organizations 
represented  by  leaders  concerned  with 
issues  related  to  maternal  and  child 
health  and  involved  in  sustaining 
systems  of  care  and/or  providing  family 
support  to  persons  affected  by  severe 
illness  or  injury.  Specifically,  this 
program  is  designed  to  facilitate  the 
dissemination  of  new  information  in  a 
format  that  will  be  most  useful  to  them 
when  developing  MCH  policies  and 
programs  in  the  private  and  public 
sectors  at  local  state  and  national  levels, 
and  provides  those  individuals  and 
organizations  with  a  means  of 
communicating  issues  directly  to  the 
Maternal  and  Child  Health  program  and 
to  each  other  Organizations  currently 
receiving  support  as  part  of  this 
cooperative  agreement  represent  State 
governors  and  their  staffs;  State  and 
territorial  health  officials,  nonprofit 
and/or  for-profit  managed  care 
organizations  and  coalitions  of 
organizations  promoting  the  health  of 
mothers  and  infants,  national 
membership  organizations  representing 
sur\ivors  of  traumatic  brain  injury 
(TBI),  providers  of  emergency  medical 
care  for  children  and  representing  State 
Emergency  Medical  Services  programs.. 

Legislative  Authohtv:  Social  Security 
Act,  Title  V.  42  U.S. C' 701. 

Eligibility:  42  CFR  Part  5 la. 3.  To 
ensure  continuity,  membership  for  the 
organizations  participating  in  PIC  is 
rotated  so  that  not  all  project  periods 
coincide.  For  this  year,  only  national 
membership  organizations  representing 
the  following  groups  will  be  considered 
for  funding:  County  health 
policymakers,  municipal  health 
policvmakers,  and  State  Head  Injury 
Program  Directors. 

Funding  Priorities  and/or  Preferences: 
N/A. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $800,000. 

Estimated  Number  of  Awards:  3. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  years. 

Application  Availability  Date: 
November  1,  2000. 

Letter  of  Intent  Deadline:  December  1, 
2000. 

Application  Deadline:  January  2, 
2001. 

Projected  Award  Date:  April  1,  2001. 


Program  Contact  Person:  Sue 
Martone. 

Phone  Number:  301^43-4996. 
E-mail:  smartone@hrsa.gov. 

Breastfeeding  Promotion  in 
Pediatrician's  Office  Practices  93.1  lOH. 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  This  grant  program  is 
designed  to:  (1)  facilitate  preparation  of 
providers  of  obstetrical  and  pediatric 
health  care  in  office  settings  to 
effectively  promote  and  manage 
breastfeeding  with  the  goal  to  move 
breastfeeding  initiation  and  duration 
rates  toward  the  Healthy  People  2010 
national  health  objectives;  (2) 
implement  strategies  to  enroll  health 
care  providers  working  with 
underserved  population  in  breastfeeding 
promotion,  support,  and  technical 
assistance  programs;  and  (3)  encourage 
collaborations  between  obstetrical, 
pediatric,  and  primary  health  care 
providers  at  the  local,  state,  and  regional 
levels. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
This  competition  is  limited  to: 

•  Nationally  recognized  organizations 
with  clearly  demonstrated  national 
expertise  and  capacity  for  addressing 
breastfeeding  promotion,  support,  and 
technical  assistance  issues  related  to 
providers  of  obstetrical  and  pediatric 
medical  care  to  consumers  and  their 
families;  and 

•  Applicants  building  upon  current 
breastfeeding  promotion  and  support 
partnerships  with  professional 
organizations  and  federal  agencies. 

Review  Criteria:  Final  criteria  are 
included  in  the  application. 

Estimated  Amount  of  This 
Competition:  $200,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93. 11  OH. 

Application  Availability  Date:  January 
3,  2001. 

Letter  of  Intent  Deadline:  March  1, 
2001. 

Application  Deadline:  May  1,  2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Carolyn 
Sharbaugh. 

Phone  Number:  301  443-9709. 

E-mail:  csharbaugh@hrsa.gov 

Partners  in  Program  Plaiming  for 
Adolescent  Health  93.1  ION 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  goal  of  this  partnership 
with  a  group  of  national,  membership 
organizations  is  to  promote  an 
adolescent  health  agenda  among  key 
professional  disciplines  likely  to  have 


encounters  with  adolescents  and  their 
families.  It  promotes  the  development  of 
organizational  infrastructure  at  national 
and  state  levels  that  can  effectively 
address  adolescent  health  issues; 
enhances  intra-  and  inter-disciplinary 
communication,  education  and  training 
needs  relevant  to  adolescent  health;  and 
encourages  the  growth  of  collaborative 
effort  across  disciplines  and 
professional  organizations  on  behalf  of 
adolescent  health  and  well-being.  In 
particular,  member  organizations  will  be 
expected  to  use  the  twenty  critical 
adolescent  health  objectives  contained 
in  Healthy  People  2010  as  a  framework 
for  addressing  selected  adolescent 
health  issues,  based  on  the  disciplinary 
expertise  of  the  organization,  and  to 
contribute  to  States'  efforts  to  improve 
the  health  status  of  adolescents.  The 
organizational  collaborative  will 
approach  its  efforts  from  the  perspective 
of  positive  youth  development. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
National  membership  organizations 
representing  the  following  disciplines: 
Health  Education,  Law,  Medicine, 
Nutrition/Dietetics,  Oral  Health, 
Psychology,  Psychiatry,  Social  Work, 
and  Youth  Services.  Organizations 
representing  a  coalition  of  professional 
membership  organizations  affiliated 
with  the  specific  discipline. 

Review  Criteria:  Final  criteria  are 
included  in  the  application. 

Estimated  Amount  of  This 
Competition:  $500,000. 

Estimated  Number  of  Awards:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93. HON. 

Application  Availability  Date:  January 
22.  2001. 

Letter  of  Intent  Deadline:  February  23, 
2001. 

Application  Deadline:  April  20,  2001. 

Projected  Award  Date:  August  1 , 
2001. 

Program  Contact  Person:  Trina 
Menden  Anglin.  M.D.,  Ph.D. 

Phone  Number:  301  443-4291. 

E-mail:  Tanglin@HRSA.GOV 

Maternal  and  Child  Health  Research 
Program  93. IIORS 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.' 701. 

Purpose:  The  piupose  of  this  program 
is  to  support  applied  research  relating  to 
maternal  and  child  health  services, 
which  show  promise  of  substantial 
contribution  in  knowledge,  that  when 
used  in  States  and  communities  will 
result  in  health  and  health  services 
improvements. 
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Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preference: 
Fifteen  priority  issues/questions 
selected  from  1 1  broadly  demarcated 
areas  of  program  concern,  and  keyed  to 
goals  and  objectives  of  the  Bureau  and 
HRSA  strategic  plans,  will  be  given 
special  consideration  for  funding.  The 
special  consideration  consists  of  a  0.5 
point  adjustment  to  the  priority  score 
assigned  to  an  application  when 
recommended  for  support  by  the  MCH 
Research  Review  Committee.  Priority 
scores  range  from  1.0  to  5.0,  with  1.0 
representing  the  best  score,  and  5.0,  the 
poorest.  The  15  issues/questions 
selected  from  the  1 1  broadly  demarcated 
areas  of  program  concern  are  detailed  in 
the  guidance  material  contained  in  the 
application  kit. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,900,000. 

Estimated  Number  of  Awards:  10. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  to  5  years. 

CFDA  Number:  93.110RS. 

Application  Availability  Date: 
Continuously. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  August  1,  2000 
&  March  1,  2001. 

Projected  Award  Date:  January  1 ,  2001 
&  July  1,  2001. 

Program  Contact  Person:  Gontran 
Lamberty,  Dr.P.H. 

Phone  Number:  301  443-2190. 

E-Mail:  glamberty@hrsa.gov 

Graduate  Medical  Education  in 
Obstetrics/Gynecology,  Pediatrics  and 
Family  Practice  in  Historically/ 
Predominately  Black  Medical  Schools 
93.110TD 

Legislative  Authority:  Social  Security 
Act,  Title  V,  Section  502,  42  U.S.C.  701. 

Purpose:  The  primary  purpose  of  this 
program  is  to  enhance  the  education 
and  training  of  residents  in  obstetrics, 
adolescent  gynecology,  family  practice, 
and/or  pediatrics  in  order  to  help  them 
provide  effective  primary  care  for  at- 
risk,  underserved  populations  in 
community-based  settings,  reduce  racial 
and  cultural  disparities  in  the  health 
status  of  these  populations,  and  address 
the  special  needs  of  children, 
adolescents,  and  families  of  African- 
American  and  Hispanic-American 
descent.  These  grants  are  also  intended 
to  stimulate  the  interest  of  high  school 
and  undergraduate  students  from 
traditionally  underserved  populations 
in  careers  in  MCH-related  health 
professions  by  improving  the  mentoring 
skills  of  residents  in  these  education 


and  training  programs.  This  program  is 
part  of  a  longstanding  Health  Resources 
and  Services  Administration  (HRSA) 
Initiative  that  is  coordinated  with  other 
HRSA  Bureaus  and  with  HRSA's  Office 
of  Minority  Health. 

Eligibility:  42  CFR  Part  5 la. 3. 

Funding  Priorities  and/or  Preference: 
Preference  will  be  given  to  Departments 
of  OB/GYN,  Pediatrics  and  Family 
Medicine  in  Historically/F^dominantly 
Black  medical  schools. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  this 
Competition:  $685,000. 

Estimated  Number  of  Awards:  4. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.110TD. 

Application  Availability  Dated: 
November  1.  2000. 

Letter  of  Intent  Deadline:  December  1, 
2000. 

Application  Deadline:  February  1 , 
2001. 

Projected  Award  Date:  June  1 ,  2001. 

Program  Contact  Person:  Aaron 
Favors,  Ph.D. 

Phone  Number:  301  443-0392. 

E-Mail:  afavors@hrsa.gov 

Public  Health  Training  in  Maternal  and 
Child  Health  93. IIOTK 

Legislative  Authority:  Social  Security 
Act,  Title  V,  Section  502,  42  U.S.C.  702. 

Purpose:  The  purpose  of  the  Public 
Health  Training  in  Maternal  and  Child 
Health  program  is  to  strengthen  the 
Nation's  maternal  and  child  health 
public  health  system  by  broadening  the 
leadership  base  of  the  current  and  future 
MCH  workforce.  Emphasis  will  be 
placed  on  developing  the  public  health 
workforce  through  innovative  strategies 
that  address  the  special  educational 
needs  of  health  professionals  who:  live 
in  isolated  geographic  communities; 
need  to  enhance  or  advance  their  skills 
while  continuing  to  meet  their  daily  on 
site  work  and  family  responsibilities;  or 
are  from  underserved  or 
underrepresented  populations. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
Accredited  schools  of  public  health  or 
other  public  or  nonprofit  private 
institutions  accredited  for  the  provision 
of  graduate  or  specialized  training  in 
public  health  which  are  not  currently 
receiving  a  grant  under  the  MCH 
Training  in  Schools  of  Public  Health 
grant  program. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  this 
Competition:  $324,000. 


Estimated  Number  of  Awards:  2. 

Estimated  Project  Period:  3  Years. 

CFDA  Number:  93.110TK. 

Application  Availability  Date: 
September  15.  2000. 

Letter  of  Intent  Deadline:  October  16, 
2000. 

Application  Deadline:  December  15, 
2000. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Nanette 
Pepper,  BSRN,  M.  Ed. 

Phone  Number:  301  443-2190. 

E-Mail:  npepper@hrsa.gov 

Long  Term  Training  in  Leadership 
Education  in  Neiu-odevelopmental  and 
Related  Disabilities  (Lend)  9.3.110TM 

Legislative  Authority:  Social  Security 
Act,  Title  V.  42  U.S.C.  701. 

Purpose:  The  purpose  of  the  Maternal 
and  Child  Health  Interdisciplinary 
Leadership  Education  in 
Neurodevelopmental  and  Related 
Disabilities  (LE.\'D)  program  is  to 
improve  the  health  status  of  infants, 
children,  and  adolescents  with,  or  at 
risk  for,  neurodevelopmental  and 
related  disabilities,  including  mental 
retardation,  neurodegenerative  and 
acquired  neurological  disorders,  and 
multiple  handicaps.  The  educational 
curricula  emphasize  the  integration  of 
services  supported  by  State,  local 
agencies,  organizations,  private 
providers  and  communities.  The  LEND 
programs  will  prepare  health 
professionals  to  assist  children  and  their 
families  to  achieve  their  developmental 
potentials  by  forging  a  community- 
based  partnership  of  health  resources 
and  communitv'  leadership. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  or  Preferences: 
Universities  with  an  accredited  medical 
school  which  have  defined  working 
departments  providing  graduate  training 
in  all  requisite  core  disciplines 
identified  in  the  program  elements  and 
requirements  for  MCH  Interdisciplinary 
Leadership  Education  for  Children  with 
Neurodevelopmental  and  Related 
Disabilities.  Such  agreements  mav  be 
either  with  components  of  the  applicant 
institution  or  with  one  or  more  other 
institutions  of  higher  learning  through 
formal  affiliation  agreements  .Although 
multiple  institutions  and  programs  may, 
and  are  encouraged  to  participate,  the 
application  must  be  submitted  bv  the 
university  at  which  the  major  medical 
and  other  health  professions  schools  or 
departments  are  located.  Programs  must 
already  be  established  in  the 
specialization  area  for  which 
application  is  made  with  documented 
graduates. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 
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Estimated  Amount  of  This 
Competition:  $10,300,000. 

Estimated  Number  of  Awards:  17  to 
19. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.110TM. 

Application  Availability  Date:  ]u\y  7, 
2000. 

Letter  of  Intent  Deadline:  August  7. 
2000. 

Application  Deadline:  October  12, 
2000. 

Projected  Award  Date:  Jvdy  1,  2001. 

Program  Contact  Person:  Denise 
Sofka,  M.P.H. 

Phone  Number:  301  443-0344. 

E-Mail:  dsofka@hrsa.gov 

Continuing  Education  and  Development 
93.110TO 

Legislative  Authority:  Social  Seciirity 
Act.  Title  V,  Section  502,  42  U.S.C.  702. 

Purpose:  Continuing  Education  and 
Development  (CED)  focuses  on 
increasing  leadership  skills  of  MCH 
professionals,  facilitating  timely  transfer 
and  application  of  new  information, 
research  findings  and  technology  related 
to  MCH;  and  updating  and  improving 
the  knowledge  and  skills  of  health  and 
related  professionals  m  programs 
serving  mothers  and  children  CED 
programs  will  support  conduct  of  short- 
term,  non-degree  related  courses, 
workshops,  conferences,  symposia, 
institutes,  and  distance  learning 
strategies  and  or  development  of 
curricula,  guidelines,  standards  of 
practice,  and  educational  tools/ 
strategies  intended  to  assure  quality 
health  care  for  the  MCH  population. 

Eligibility:  42  CFR  Part  51a. 3. 

Fundmg  Priorities  and/or  Preferences: 
None 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $.300,000. 

Estimated  Number  of  Awards:  8-10. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1-3  Years. 

CFDA  Number:  93.110TO. 

Application  Availability  Date: 
November  1,  2000. 

Letter  of  Intent  Deadline:  December  1, 
2000. 

Application  Deadline:  ]anuaTy  12, 
2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Diana  L. 
RuIp.MF.H 

Phone  Number:  301  443-2190. 

E-Mail:  drule@hrsa.gov 


Continuing  Education  and  Development 
Cooperative  Agreement  to  Advance 
Education  and  Program/Policy 
Development  in  Maternal  and  Child 
Health  93.1  IOTP. 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  the 
cooperative  agreement(s)  is  to  support  a 
national  program  of  continuing 
education  and  development  (CED) 
focusing  on  education,  information,  and 
public  health  policy  &  programs  in 
maternal  and  child  health.  This  project 
will  serve  as  an  information/ education 
resoxu-ce  that  supports  efforts  in  Title  V 
data  collection  and  analysis  to  assist  in 
policy  and  program  development  and 
evaluation.  Further,  this  project  will 
provide  continuing  education  and 
program/policy  development  efforts  to 
improve  standards/guidelines  (i.e.. 
Bright  Futures);  to  improve  practices/ 
delivery  of  health  care  such  as  nutrition, 
oral  health  and  mental  health  services 
for  the  MCH  population;  and  support 
additional  MCH  program  activities 
through  workshops,  institutes,  seminars, 
and  distance  learning  ventures. 

Ehgibihty:  42  CFR  Part  51a.3. 

Funding  Priorities  or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $4,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  Vp  to  2. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.1  IOTP. 

Application  Availability  Date: 
November  1 ,  2000. 

Letter  of  Intent  Deadline:  December  1, 
2000. 

Application  Deadline:  February  1, 
2001. 

Projected  Award  Date:  July  1 ,  2001 . 

Program  Contact  Person:  Carol  Galaty. 

Phone  Number:  301  443-2778. 

E-Mail  Address:  cgalaty@hrsa.gov 

Public  Policy  Analysis  and  Education 
Center  for  Infant  and  Early  Childhood 
Health  93.1  IOTP. 

Legislative  Authority:  Social  Seciirity 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  Center  is 
to  analyze  the  effects  of  public  policies, 
regulations,  and  practices  at  the 
community.  State,  and  Federal  levels  on 
the  health  and  well-being  of  infants  and 
young  children  and  their  families.  The 
Center's  efforts  will  enhance  the 
knowledge  and  inform  the  practices  of 
practitioners  and  policy  and  decision- 
makers regarding  the  short  and  long- 
term  consequences  of  public  policies  on 
the  health,  behavior  and  well-being  of 


infants  and  young  children.  The 
Center's  work  will  include  the 
development  of  conceptual  models  for 
health  and  related  services  as  well  as 
analysis  of  the  utility  of  various 
indicators  of  health  status  and  well 
being  for  these  age  groups. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application. 

Estimated  Amount  of  this 
Competition:  $250,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.1  IOTP. 

Application  Availability  Date:  January 
22, 2001. 

Letter  of  Intent  Deadline:  February  19, 
2001. 

Application  Deadline:  March  26, 
2001. 

Projected  Award  Date:  August  1, 
2001. 

Program  Contact  Person:  Phyllis  E. 
Stubbs-Wynn,  M.D. 

Phone  Number:  (301)  443-*489. 

E-Mail:  pstubbs@hrsa.gov. 

Public  Policy  Analysis  and  Education 
Center  for  Middle  Childhood  and 
Adolescent  Health    93.110TP 

Legislative  Authority:  Social  Security 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  Center  is 
to  analyze  the  effects  of  public  policies, 
regidations  and  practices  at  the 
commxmity.  State  and  Federal  levels  on 
the  health,  safety  and  well-being  of 
school-aged  children,  adolescents  and 
their  families.  As  part  of  its  analytical 
effort,  the  Center  will  use  the  framework 
of  the  twenty  critical  adolescent  health 
objectives  contained  in  Healthy  People 
2010  as  it  considers  the  effects  of  States' 
policies  on  adolescent  health  status.  It 
vdll  examine  the  following  domains  of 
health  and  related  services  for  these  age 
groups:  content,  organization,  financing, 
quality,  and  accoiuitability.  The  Center's 
efforts  will  enhance  the  knowledge  and 
inform  the  practices  of  practitioners  and 
policy  and  decision-makers  regarding 
the  short  and  long-term  consequences  of 
public  policies  on  the  health,  behavior 
and  well-being  of  different  populations 
of  school-aged  children  and  adolescents. 
The  Center's  work  will  include  the 
development  of  conceptual  models  for 
health  and  related  services  as  well  as 
analysis  of  the  utility  of  various 
indicators  of  health  status  and  weU- 
being  for  these  age  groups.  Given  the 
importance  of  adolescence  to  the 
shaping  of  adult  behavior  and  health, 
the  Center  will  include  a  focus  on 
developmental  and  institutional 
transitions  between  childhood  and 
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adolescence  and  between  adolescence 
and  adulthood. 

Eligibility:  42  CFR  Part  51a.3. 

Funding  Priorities  and/or  Preferences: 
None. 

flevj'eiv  Criteria:  Final  criteria  are 
included  in  the  application. 

Estimated  Amount  of  This 
Competition:  $250,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.1  IOTP. 

Application  Availability  Date:  January 
22.2001. 

Letter  of  Intent  Deadline:  February  19, 
2001. 

Application  Deadline:  March  26, 
2001. 

Projected  Award  Date:  August  1, 
2001. 

Program  Contact  Person:  Trina 
Menden  Anglin,  M.D.,  Ph.D. 

Phone  Number:  301  443-4291. 

E-Mail:  Tanglin@HRSA.GOV.  ^ 

Continuing  Education/Distance 
Learning    93.110TQ. 

Legislative  Authority:  Social  Security 
Act,  Title  V.  42  U.S.C.  701. 

Purpose:  Alternative  education 
methodologies  provide  effective  and 
efficient  means  by  which  maternal  and 
child  health  (MCH)  professionals  can 
enhance  and  advance  their  managerial, 
analytical,  administrative  and  clinical 
skills  while  continuing  to  meet  their 
daily  on-site  responsibilities.  These 
functions  include  assessing  need; 
utilizing  data,  developing  policies  and 
programs;  addressing  and  resolving 
problems;  monitoring  progress  and 
evaluating  performance.  This  grant 
program  supports  the  development, 
implementation,  creative  utilization, 
application  and  evaluation  of  distance 
educat'  )n  opportunities  for  MCH  health 
professionals  Projects  will  work 
collaboratively  with  each  other  and  the 
MCH  Bureau  to  provide  technical 
assistance  in  distance  education  and 
technology  to  the  MCH  community. 

Eligibility:  42  CFR  Part  51a.3. 

Fundmg  Preferences  and/or  Priorities: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  Competition: 
5713,000. 

Estimated  Number  of  Awards:  3—4. 

Estimated  or  Average  Size  of  Each 
.Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.110TQ. 

Application  Availability  Date: 
November  1,  2000. 

Letter  of  Intent  Deadline:  December  1, 
2000. 

Application  Deadline:  jaauary  12, 
2001. 


Projected  Award  Date:  June  1,  2001. 
Program  Contact  Person:  Aaron 
Favors.  Ph.D. 
Phone  Number:  301  443-0392. 
E-Mail:  afavors@hrsa.gov 

Healthy  Tomorrows  Partnership  for 
Children  93.110V 

Legislative  Authority:  Social  Security 
Act.  Title  V,  42  U.S.C.  701. 

Purpose:  The  purpose  of  this  program 
is  to  support  projects  for  mothers  and 
children  that  improve  access  to  health 
services  and  utilize  preventive 
strategies.  The  initiative  encourages 
additional  support  for  the  private  sector 
and  from  foundations  to  form 
community-based  partnerships  to 
coordinate  health  resources  for  pregnant 
women,  infants  and  children. 

Eligibility:  42  CFR  Part  51a.3. 

Matching  Requirement:  The  applicant 
must  demonstrate  the  capability  to  meet 
cost  participation  goals  by  securing 
matching  funds  for  the  second  through 
fifth  years  of  the  project.  The  specific 
requirements  are  detailed  in  the 
application  materials. 

Funding  Priorities  and/or  Preferences: 
In  the  interest  of  equitable  geographic 
distribution,  special  consideration  for 
funding  will  be  given  to  projects  from 
States  without  a  currentlv  funded 
project  in  this  category   These  States 
are:  Alabama,  Arkansas,  Connecticut, 
Delaware.  Florida,  Georgia,  Hawaii, 
Idaho,  Indiana.  Iowa.  Kansas,  Louisiana, 
Mississippi,  Missouri,  Montana, 
Nevada,  New  Hampshire,  North 
Carolina,  North  Dakota,  South  Carolina, 
Texas,  Virginia,  West  Virginia, 
Wisconsin,  Wyoming,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Federated  States  of  Micronesia, 
Guam,  Puerto  Rico,  Republic  of  Palau, 
Republic  of  the  Marshall  Islands,  and 
the  Virgin  Islands. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $450,000. 

Estimated  Number  of  Awards  to  be 
Made:  Up  to  9. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  5  Years. 

CFDA  Number:  93.110V. 

Application  Availability  Date:  August 
1,  2000. 

Letter  of  Intent  Deadline:  September 
1,  2000. 

Application  Deadline:  October  2, 
2000. 

Projected  Award  Date:  March  1 ,  2001 . 

Program  Contact  Person:  Maurice 
Bryant. 

Phone  Number:  301  443-2340. 

E-Mail:  mbryant@hrsa.gov. 


Healthy  Tomorrows  Partnership 
Cooperative  Agreement  93.110VA 

Legislative  Authority:  Social  Seciuity 
Act,  Title  V,  42  U.S.C.  701. 

Purpose:  To  support  activities  which 
improve  access  and  delivery  of  maternal 
and  child  health  services  through 
governmental  and  professional 
partnerships.  Specifically,  the  program 
is  designed  to  promote  problem-solving 
approaches  which  enhance  community 
and  provider  participation.  This 
provider  partnership  will  encourage 
private  sector  and  other  support  for 
improved  coordination  of  and  access  to 
health  resources  at  the  community-level 
for  pregnant  women,  infants  and 
children.  Any  national  membership 
organization  able  to  demonstrate  that  it 
represents  a  significant  group(s)  of 
providers  of  pediatric  services  will  be 
considered  for  funding. 

Eligibility:  42  CFR  Part  51a.3. 
Funding  Priorities  and/or  Preferences: 
N/A. 

Specific  program  requirements 
include: 

— Analysis  of  obstacles  (issues  and 
contributing  factors)  to  provider 
participation  in  the  delivery  of 
maternal  and  child  health  services  to 
low-income  pregnant  women  and 
children,  as  well  as  involvement  in 
problem-solving  at  the  community 
level. 
— Development  of  strategies  to  improve 
maternal  and  child  health  status  and 
systems  through  collaboration  with 
the  Maternal  and  Child  Health  Bureau 
which  promote  problem  solving  at  the 
community  level;  encourage  provider 
participation;  and  encourage  private 
sector  and  other  support  for  improved 
coordination  of  and  access  to  health 
resources  at  the  community  level. 
— Dissemination  and  effective 
communication  of  concerns  and 
information  pertaining  to  the  issues 
and  strategies  employed  to  their 
members  and  other  national 
organizations. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $180,000. 

Estimated  Number  of  Awards  to  be 
Made:  1 . 

Estimated  Project  Period:  Up  to  5 
years. 

CFDA  Number:  93. 11  OVA. 
Application  Availability  Date:  April  2. 
2001. 
Letter  of  Intent  Deadline:  May  1.  2001. 
Application  Deadline:  June  1.  2001. 
Projected  Award  Date:  September  30, 
2001. 

Program  Contact  Person:  Maurice 
Bryant. 
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Phone  Number:  301  443-2340. 
E-Mail:  mbryant@hrsa.gov. 

State  Systems  Development  Initiative 
(SSDI)— MCH  Services  Federal  Set- 
Aside  Program  93. HOW 

Legislative  Authority:  Social  Security 
Act,  Title  V,  Section  502(A)(1)  42  U.S.C. 
701. 

Purpose:  The  purpose  of  the  State 
Systems  Development  Initiative  is  to 
assist  State  Agency  MCH  and  CSHCN 
programs  in  the  building  of  State  and 
community  infrastructure  that  results  in 
comprehensive,  community-based 
systems  of  care  for  all  children  and  their 
families.  During  this  time  of  government 
performance  results  accountability  and 
demand  for  more  accurate  program  data, 
the  SSDI  Program  will  be  very  focused. 
FY  01  applications  must  concentrate  on 
Title  V  Block  Grant  needs  assessment, 
performance  and  outcome  measures, 
and  the  core  Health  Status  Indicator  #8 
regcirding  Data  Capacity.  HRSA's 
strategic  goal  is  "Assure  100%  access  to 
health  care  and  zero  health  disparities 
for  all  .\mericans."  As  part  of  their 
ongomg  needs  assessment  activities, 
states  will  be  expected  to  make  vigorous 
and  determined  efforts  to  identify'  and 
eliminate  health  disparities.  States  will 
be  expected  to  focus  SSDI  resources  on 
establishing  or  improving  the  data 
linkages  between  birth  records  and  (1) 
infant  death  certificates.  (2)  Medicaid 
eligibility  or  paid  claims  files.  (3)  WIC 
eligibility  files,  and  (4)  newborn 
screenmg  files;  and  establishing  or 
improving  access  to  (1)  hospital 
discharge  surveys,  (2)  a  birth  defects 
surveillance  system,  (3)  survey  of  recent 
mothers  at  least  every  two  years,  and  (4) 
survey  of  adolescent  health  and 
behaviors  at  least  everv  two  years. 

Eligibility:  42  CFR  513.3.  Competition 
is  limited  to  competing  renewal 
applications  from  the  59  State  Title  V 
agencies. 

Funding  Priorities  and /or  Preferences: 
N/A. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $5,300,000. 

Estimated  Number  of  Awards  To  Be 
Made:  59. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2  years. 

CFDA  Number:  93.110W. 

Application  Availability  Date: 
February  13.  2001. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  July  13,  2001. 

Projected  Award  Date:  September  30, 
2001. 

Program  Contact  Person:  Jerry  Hood, 
M.A. 


Phone  Number:  301-443-0870. 
E-Mail:  jhood@hrsa.gov. 

EMSC  Implementation  93.127A 

Legislative  Authority:  Public  Health 
Service  Act  Title  XIX,' Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  This  implementation  grant 
will  improve  the  capacity  of  a  State's 
EMS  program  to  address  the  particular 
needs  of  children.  The  implementation 
grant  is  used  to  assist  States  in 
integrating  research-based  knowledge 
and  state-of-the-art  systems 
development  approaches  into  the 
existing  State  EMS,  MCH,  and  CSHCN 
systems,  using  the  experience  and 
products  of  previous  EMSC  grantees. 
The  applicant  is  encouraged  to  consider 
activities  that:  (1)  address  identified 
needs  within  their  State  EMS  system 
and  that  lay  the  groundwork  for 
permanent  changes  in  that  system;  (2) 
develop  or  monitor  pediatric  EMS 
capacity;  and  (3)  wall  be 
institutionalized  within  the  State  EMS 
system. 

Eligibility:  States  and  accredited 
schools  of  medicine  are  eligible 
applicants. 

Funding  Priorities  or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $250,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.127A. 

Application  Availability  Date: 
September  1 ,  2000. 

Letter  of  Intent  Deadline:  October  2, 
2000. 

Application  Deadline:  November  1 , 
2000. 

Projected  Award  Date:  March  1,  2001. 

Program  Contact  Person:  Maria  T. 
Baldi. 

Phone  Number:  301-443-6192. 

E-Mail:  mbaldi@hrsa.gov. 

EMSC  Partnerships  93.127C 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XIX,  Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  State  partnership  grants  will 
fund  activities  that  represent  the  next 
logical  step  or  steps  to  take  to 
institutionalize  EMSC  vkithin  EMS  and 
to  continue  to  improve  and  refine 
EMSC.  Proposed  activities  should  be 
consistent  with  documented  needs  in 
the  State  and  should  reflect  a  logical 
progression  in  enhancing  pediatric 
capabilities.  For  example,  funding  might 
be  used  to  address  problems  identified 
in  the  course  of  a  previous 
implementation  grant;  to  increase  the 
involvement  of  families  in  EMSC;  to 


improve  linkages  between  local, 
regional,  or  State  agencies;  to 
promulgate  standards  developed  for  one 
region  of  the  State  under  previous 
funding  to  include  the  entire  State;  to 
devise  a  plan  for  coordinating  and 
funding  poison  control  centers;  or  to 
assure  effective  field  triage  of  the  child 
in  physical  or  emotional  crisis  to 
appropriate  facilities  and/or  other 
resources. 

Eligibility:  States  and  accredited 
schools  of  medicine  are  eligible 
applicants. 

Funding  Priorities  or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $700,000. 

Estimated  Number  of  Awards:  7. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.127C. 

Application  Availability  Date: 
September  1,  2000. 

Letter  of  Intent  Deadline:  October  2, 
2000. 

Application  Deadline:  November  1 , 
2000. 

Projected  Award  Date:  March  1,  2001. 

Program  Contact  Person:  Maria  T. 
Baldi. 

Phone  Number:  301  443-6192. 

E-Mail:  mbaldi@hrsa.gov 

EMSC  Targeted  Issue  93.127D 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XIX',  Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  Targeted  issue  grants  are 
intended  to  address  specific,  focused 
issues  related  to  the  development  of 
EMSC  knowledge  and  capacity  with  the 
intent  of  advancing  the  state-of-the-art, 
and  creating  tools  or  knowledge  that 
will  be  helpful  nationally.  Proposals 
must  have  well-conceived  methodology 
for  analysis  and  evaluation.  Targeted 
issue  priorities  have  been  identified 
based  on  the  EMSC  Five  Year  Plan.  The 
targeted  issue  priorities  are:  cost-benefit 
analysis  related  to  EMSC,  impUcations 
of  managed  care  for  EMSC,  evaluations 
of  EMSC  components,  models  for 
improving  the  care  of  culturally  distinct 
populations,  evaluation  of  systems  for 
provision  of  emergency  health  care 
within  day  care  and/or  school  settings, 
and  evaluation  of  family-centered  care 
models.  Proposals  may  be  submitted  on 
emerging  issues  that  are  not  included  in 
the  identified  priorities.  However,  any 
such  proposal  must  demonstrate 
relevance  to  the  Plan  and  must  make  a 
persuasive  argimient  that  the  issue  is 
particularly  critical. 
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Eligibility:  States  and  accredited 
schools  of  medicine  are  eligible 
applicants. 

Funding  Priorities  or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,200,000. 

Estimated  Number  of  Awards:  8. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2-3  years. 

CFDA  Number:  93.127D. 

Application  Availability  Date: 
September  1 ,  2000. 

Letter  of  Intent  Deadline:  October  2, 
2000. 

Application  Deadline:  November  1, 
2000. 

Projected  Award  Date:  March  1 ,  2001 . 

Program  Contact  Person:  Cindy  Doyle. 

Phone  Number:  301  443-3888. 

E-Mail:  cdoyle@hrsa.gov. 

Pediatric  Injury  Surveillance  System 
93.127J 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XIX,  Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  To  develop  an  infrastructvue 
for  the  purpose  of  collecting  and 
analyzing  information  on  pediatric 
injuries  to  develop  effective  prevention 
and  treatment  strategies.  Data  collection 
sites  included  in  the  sampling  frame 
will  be  dispersed  throughout  the  U.S., 
providing  a  mechanism  to  generate 
national  estimates  of  childhood  injury. 
Data  elements  contained  within  the 
database  will  be  map-able  to  elements  in 
other  national  injiu^  registries,  allowing 
large  databases  to  be  easily 
consolidated.  A  subset  of  the 
surveillance  data  points  will  include 
both  prehospital  and  short-term 
functional  status  data  collected  at 
hospital  discharge.  Data  will  be  linked 
to  vital  statistics  records,  extending  the 
data  collection  window  and  facilitating 
research  questions  associated  with  the 
continuum  of  care  among  injured 
children. 

Eligibility:  States  and  accredited 
schools  of  medicine. 

Funding  Priorities  or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $500,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  years. 

CFD^  Number;  93. 127J. 

Application  Availability  Date: 
February  1,  2001. 

Letter  of  Intent  Deadline:  March  1, 
2001. 


Application  Deadline:  April  2,  2001. 
Projected  Award  Date:  ]u\y  1,  2001. 
Program  Contact  Person:  Cindy  Doyle. 
Phone  Number:  301  443-3888. 
E-Mail:  Cdoyle@hrsa.gov 

Clinical  Practice  Guidelines  for 
Emergency  Care  of  Children  93.127i 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XIX,  Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  To  develop  a  set  of  clinical 
practice  guidelines  applicable  to  all 
medical  personnel  who  are  responsible 
for  treating  children's  emergency 
conditions  (e.g.,  pediatricians,  family 
practitioners,  nurse  practitioners, 
emergency  department  physicians, 
physician  associates).  The  purpose  of 
these  guidelines  will  be  to  improve  care 
for  conunon  problems  that  children 
present  in  emergency  departments  and 
doctors'  offices.  These  guidelines  will 
be  based  on  an  assessment  of  published 
research  and  will  permit  accumulating 
valid  summary  statistics. 

Eligibility:  States  and  accredited 
schools  of  medicine  are  eligible 
applicants. 

Funding  Priorities  and/or  Preferences: 
None. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $500,000. 

Estimated  Number  of  Awards:  1 . 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.127i. 

Application  Availability  Date:  April  2, 
2001. 

Letter  of  Intent  Deadline:  May  1,  2001. 

Application  Deadline:  June  1,  2001. 

Projected  Award  Date:  September  1, 
2001. 

Program  Contact  Person:  Cindy  Doyle. 

Phone  Number:  301  443-3888. 

E-Mail:  cdoyle@hrsa.gov 

A  Color-Coded  System  for  Equipment 
and  Medication  for  Pediatric 
Resuscitation  93.127H 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XIX,  Section  1910,  42 
U.S.C.  300W-9. 

Purpose:  To  demonstrate  the 
effectiveness  of  a  color-coded  system, 
which  allows  access  to  accurate 
precalculated  medication  doses  and 
equipment  sizes,  and  emergency 
treatments  for  critically  ill  and  injured 
children.  The  effectiveness  of 
implementing  a  color-coding  system  in 
the  clinical  setting  will  be  appropriately 
evaluated  using  scientifically  based  data 
collection  emd  analysis  techniques. 

Eligibility:  Accredited  Schools  of 
Medicine  and  States. 

Funding  Priorities  or  Preferences: 
None. 


Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $250,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  yeeus. 

CFDA  Number:  93.127H. 

Application  Availability  Date:  January 
2,  2001. 

Letter  of  Intent  Deadline:  February  1, 
2001. 

Application  Deadline:  March  1,  2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Cindy  Doyle. 

Phone  Number:  301-443-3888. 

E-Mail:  Cdoyle@hrsa.gov 

Traumatic  Brain  Injury  (TBI) — State 
Implementation  Grants     93.234A 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XII,  Section  1242,  42 
U.S.C.  300d-42. 

Purpose:  The  purpose  of  this  grant 
program  is  to  improve  health  and  other 
services  for  people  who  have  sustained 
a  traumatic  brain  injury  (TBI). 
Implementation  grants  provide  funding 
to  assist  States  in  moving  toward 
statewide  systems  that  assure  access  to 
comprehensive  and  coordinated  TBI 
services. 

Eligibility:  State  governments. 

Funding  Priorities  or  Preferences: 
None. 

Matching  Requirement:  The  State  is 
required  to  contribute,  in  cash,  not  less 
than  $1  for  each  $2  of  Federal  funds 
provided  under  the  grant. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,000,000. 

Estimated  Number  of  Awards:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.234A. 

Application  Availability  Date: 
September  1,  2000. 

Letter  of  Intent  Deadline:  November  1, 
2000. 

Application  Deadline:  December  1, 
2000. 

Projected  Award  Date:  April  1,  2001. 

Program  Contact  Person:  Betty 
Hastings,  MSW. 

Phone  Number:  301  443-5599. 

E-Mail:  bhastings@hrsa.gov 

Traumatic  Brain  Injury  (TBI) — State 
Planning  Grants     93.234B 

Legislative  Authority:  Public  Health 
Service  Act,  Title  XII,  Section  1242.  42 
U.S.C.  300d-42. 

Purpose:  The  purpose  of  this  grant 
program  is  to  improve  health  and  other 
services  for  people  who  have  sustained 
a  traumatic  brain  injury  (TBI). 
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Implementation  grants  provide  funding 
to  assist  States  in  moving  toward 
statewide  systems  that  assure  access  to 
comprehensive  and  coordinated  TBI 
services. 

Eligibility:  State  governments. 

Funding  Priorities  or  Preferences: 
None. 

Matching  Requirement:  The  State  is 
required  to  contribute,  in  cash,  not  less 
than  $1  for  each  $2  of  Federal  funds 
provided  under  the  grant. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  this 
Competition:  $375,000. 

Estimated  Number  of  Awards:  5. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  2  years. 

CFDA  Number:  93.234B. 

Application  Availability  Date: 
September  1.  2000. 

Letter  of  Intent  Deadline:  November  1 , 
2000. 

Application  Deadline:  December  1, 
2000. 

Projected  Award  Date:  April  1.  2001. 

Program  Contact  Person:  Betty 
Hastings,  MSW. 

Phone  Number:  301  443-5599. 

E-Mail:  bhastings@hrsa.gov 

State  Mortality  Review  Support  Program 
93.926C 

Legislative  Authority:  Section  301, 
Public  Health  Service  Act,  42  U.S.C. 
241. 

Purpose:  The  purpose  of  this  program 
is  to  enable  State  Maternal  and  Child 
Health  programs  to  stimulate,  promote, 
coordinate,  and  sustain  mortality  and 
morbidity  review  programs  at  state  and 
local  levels.  The  findings  and 
recommendations  from  these  review 
programs  are  used  to  build  MCH 
capacity  by  enhancing  needs 
assessment,  policy  development,  and 
quality  improvement  efforts.  The  intent 
of  this  program  is  two-fold:  (1)  use  local 
findings  at  State  MCH  level  for  capacity 
building,  and  (2)  improve  coordination 
between  two  or  more  types  of  review 
processes  that  co-exist  in  the  State.  In 
particular,  these  programs  will  assist 
states  in  improving  the  health  of 
mothers  and  children  through  MCH 
programming  and  infrastructure 
building.  Fetal  and  Infant  Mortality 
Review  (FIMR).  maternal  mortality 
review,  and  child  fatality  review  are 
priorities  for  the  focus  of  this  program. 

Eligibility:  An>-  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply.  There  may  be 
only  one  application  per  state  (details 
will  be  given  in  the  application 
guidance). 


Funding  Priorities  and/or  Preferences: 
State/Territorial  MCH  Title  V  agencies, 
tribal  health  agencies  or  their  designees, 
or  state/territorial  programs  that  have 
not  previously  been  awarded  a  state 
Mortality /Morbidity  Review  Support 
Program  grant  and  where  at  least  two  or 
more  review  processes  co-exist  and 
multiple  review  committees  exist  for  a 
given  process  within  the  State. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $600,000. 

Estimated  Number  of  Awards  To  Be 
Made:  4. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.926C. 

Application  Availability  Date: 
November  20,  2000. 

Letter  of  Intent  Deadline:  December 
18,  2000. 

Application  Deadline:  January  29, 
2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Brenda  Lisi. 

Phone  Number:  301  443-9991. 

E-Mail:  Blisi@hrsa.gov 

The  Perinatal  Systems  and  Women's 
Health  National  Resource  Center 
93.926D 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act.  42  U.S.C, 
241. 

Purpose:  The  Division  of  Perinatal 
Systems  and  Women's  Health  provides 
national  leadership  in  coordinating  and 
disseminating  resources  developed 
through  innovative  national  programs 
that  focus  on  perinatal  and  women's 
health.  These  resources  contribute  to 
reduction  in  disparities  in  perinatal 
health  and  improvement  of  the  quality 
and  comprehensiveness  of  systems  of 
perinatal  and  women's  health  care.  The 
National  Resource  Center  will  serve 
communities  and  community-based 
organizations;  professional,  academic, 
and  provider  organizations;  and  the 
general  public.  The  resource  center  will 
focus  on  the  following  functions:  library 
and  resource  development, 
dissemination,  communication  and 
continuing  education. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
N/A. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $800,000. 

Estimated  Number  of  Awards  To  Be 
Made:  1 . 


Estimated  Project  Period:  2  years. 

CFDA  Number:  93.926D. 

Application  Availability  Date: 
December  21,  2000. 

Letter  of  Intent  Deadline:  January  29, 
2001. 

Application  Deadline:  February  23, 
2001. 

Projected  Award  Date:  July  1 .  2001. 

Program  Contact  Person:  Beverly 
Wright. 

Phone  Number:  301-443-8427. 

E-Mail:  bvmght@hrsa.gov 

Healthy  Start  Initiative — Eliminating 
Disparities  in  Perinatal  Health     93.926E 

Legislative  Authority:  Section  301. 
Public  Health  Service  Act,  42  U.S.C. 
241. 

Purpose:  The  purpose  of  this  program 
is  to  address  significant  disparities  in 
perinatal  health  indicators  including 
disparities  among  Hispanics.  American 
Indians,  African  Americans,  Alaska 
Natives,  Asian/Pacific  Islanders, 
immigrant  populations,  or  differences 
occurring  by  education,  income, 
disability,  or  living  in  riiral/isolated 
areas  by  enhancing  a  community's 
service  system.  To  address  these 
indicators,  it  is  anticipated  that  the 
proposed  scope  of  project  services  will 
cover  preconceptional,  pregnancy,  and 
interconce[Aional  phases  for  women 
and  infants  residing  in  the  proposed 
project  area.  To  promote  longer 
interconceptional  periods  and  prevent 
relapses  of  unhealthy  risk  behaviors, 
services  are  to  be  given  to  both  mother 
and  infant  through  the  infant's  second 
year  of  life.  Funding  would  be  made 
available  to  community-based  projects 
which  have:  (1)  significant  disparities  in 
perinatal  indicators  which  contribute  to 
high  infant  mortality  rates,  among  one 
or  more  subpopulations;  (2)  an  existing 
active  consortia  of  stakeholders  which 
have  underway  a  perinatal  disparity 
reduction  initiative  for  at  least  one  year; 
and,  (3)  a  feasible  plan  to  reduce 
barriers,  improve  the  local  perinatal 
system  of  care,  and  work  towards 
eliminating  existing  disparities  in 
perinatal  health.  These  sites  must  have 
or  plan  to  implement/adapt  Healthy 
Start  strategies  of  consortium,  case 
management,  and  outreach  services  in  a 
culturally  and  linguistically  sensitive 
maimer.  In  addition,  they  must 
demonstrate  existing/plaimed 
collaborations  with  key  State  and  local 
services  and  resource  systems.  Such  key 
State  and  local  resources  include  Title 
V,  Title  X.  Title  XIX,  Tide  XXI,  WIC. 
Enterprise  Communities/  Empowerment 
Zones,  federally  funded  Community  and 
Migrant  Health  Centers,  federally 
funded  Health  Care  for  the  Homeless 
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projects,  and  Indian/Tribal  Health 
Services. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply. 

Funding  Preferences/Priorities: 
Communities  in  States  and  Territories 
which  will  not  have  a  federally-ftmded 
Healthy  Start  project  after  July  1,  2001 
(details  will  be  given  in  the  application 
guidance). 

Special  Considerations:  National 
geographic  distribution  as  well  as 
urban/rural. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  this 
Competition:  Up  to  $59,840,000. 

Estimated  Number  of  Awards  To  Be 
Made:  Up  to  59. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.926E. 

Application  Availability  Date: 
December  1,  2000. 

Letter  of  Intent  Deadline:  January  5, 
2001. 

Application  Deadline:  February  6, 
2001. 

Projected  Award  Date:  June  1,  2001. 

Program  Contact  Person:  Jy^aribeth 
Badura. 

Phone  Number:  301^43-8283. 

E-Mail:  mbadiu'a@hrsa.gov 

Interconception  Care  for  High-Risk 
Women  and  Their  Infants     93.926K 

Legislative  Authority:  Section  301, 
Public  Health  Service  Act. 

Purpose:  The  piupose  of  this  program 
is  to  improve  the  health  of  high-risk 
women  and  their  infants  and  to  avoid 
future  adverse  pregnancy  outcomes. 
This  initiative  will  support 
conununities  to  enroll  high-risk  women 
at  the  time  of  delivery  in  the  hospital 
and  follow  these  high-risk  women  and 
their  infants  for  two  years  or  through  the 
next  pregnancy,  ensuring  they  are 
enrolled  in  the  health  care  system  for 
appropriate  care  and  follow-up. 
Proposals  must  target  postpartum 
women  who  delivered  a  Uve  infant  or 
who  sustained  a  fetal  loss  without 
receipt  of  prenatal  care.  Funded 
programs  must  demonstrate  a  significant 
need  in  their  population  and  may  be 
statewide  or  focused  on  a  smaller 
geographic  area.  Required  project 
activities  include  early  identification  of 
these  high-risk  women  and  increasing 
the  sustained  participation  of  these 
women  and  infants  in  existing  health 
and  related  services  beyond  the 
postpartum  period.  All  proposed 
activities  must  be  provided  in  a 


culturally  and  linguistically  sensitive 
manner. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
None. 

Special  Considerations:  National 
geographic  distribution. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $7,000,000. 

Estimated  Number  of  Awards  To  Be 
Made:  Vp  to  25. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.926K. 

Application  Availability  Date: 
December  8,  2000. 

Letter  of  Intent  Deadline:  January  12, 
2001. 

Application  Deadline:  February  16, 
2001. 

Projected  Award  Date:  ]uly  1,  2001. 

Program  Contact  Person:  Brenda  Lisi. 

Phone  Number:  301-443-9991. 

E-Mail:  blisi@hrsa.gov 

Improving  Women's  Health  Through 
Screening  and  Intervention  for 
Depression  During  or  Around  the  Time 
of  Pregnancy     93.926L 

Legislative  Authority:  Section  301, 
Public  Health  Service  Act. 

Purpose:  The  piu-pose  of  this  program 
is  to  promote  systems  of  care  that 
address  gaps  in  routine  screening  and 
skilled  assessment  for  depression  during 
or  around  the  time  of  pregnancy  and  to 
enhance  linkages  to  community-based 
intervention  services  for  depression  that 
are  age  and  cultiually  specific  for 
women  of  reproductive  age.  Proposals 
must  target  pregnant  and  postpartum 
women  but  may  also  target  women 
contemplating  pregnancy  (e.g.,  pre- 
conceptional).  Funded  programs  may  be 
statewide  or  target  a  geographic  area 
within  a  particular  state  Activities 
considered  for  funding  include  but  are 
not  limited  to  statewide  or  community 
needs  assessment,  system  planning  and 
program  implementation  based  on 
needs  assessment  findings  and  other 
data  (e.g.  evidence-based),  outreach, 
provider  training,  consumer  education, 
program  evduation  and  an 
infrastructure  building  network  of 
community  prenatal  and  family 
planning  providers  and  mental  health 
service  providers  that  will  lead  to  early 
identification  and  increased  capacity  to 
effectively  screen,  perform  skilled 
assessment  and  successfully  engage 
pregnant,  postpartum  and  pre- 


conceptional  women  who  are 
experiencing  depression  and  other 
disorders  in  appropriate  mental  health 
services.  The  result  of  these  activities 
will  be  improved  health  outcomes  for 
women  and  their  families. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
State/Territorial  Title  V  agencies,  tribal 
health  agencies  or  their  designees 
(details  will  be  given  in  the  application 
guidance).  Only  one  application  will  be 
accepted  per  State/Territory. 

Review  Criteria:  Final  criteria  are 
included  in  the  application  l^t. 

Estimated  Amount  of  This 
Competition:  Up  to  $2,000,000, 

Estimated  Number  of  Awards  To  Be 
Made:  Up  to  10. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.926L. 

Application  Availability  Date: 
October  18,  2000. 

Letter  of  Intent  Deadline:  November 
17,  2000. 

Application  Deadline:  December  21, 
2000 

Projected  Award  Date:  April  1,  2001. 

Program  Contact  Person:  Karen 
Hench. 

Phone  Number:  301-443-9708. 

E-Mail:  khench@hrsa.gov 

Healthy  Start  Initiative — State 
Infrastructure  Initiatives     93.926M 

Legislative  Authority:  Section  301, 
Public  Health  Service  Act. 

Purpose:  This  grant  is  intended  to 
facilitate  State  infrastructure/capacity 
development  to  address  and  support 
local  communities  funded  under  federal 
Healthy  Start,  disparities  in  perinatal 
health,  including  disparities  among 
Hispanics,  American  Indians,  African 
Americans,  Alaska  Natives,  Asian/ 
Pacific  Islanders,  immigrant 
populations,  or  differences  occurring  by 
education,  income,  disability  or  living 
in  nu-al/isolated  areas.  Activities  may 
include:  technical  assistance  to 
communities  in  particular  those 
communities  with  Healthy  Start 
programs;  integration  of  existing  State 
service  systems  to  support 
comprehensive  perinatal  and  women's 
health  systems  in  communities: 
consortium/council  development; 
dissemination  of  best  practices 
developed  nationally  and  within  the 
state;  professional  and  paraprofessional 
development;  increased  data  capacity; 
and  enhanced  capacity  for  conununity- 
based  planning. 
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Eligibility:  Any  public  or  private 
entity,  including  an  Indian  Tribe  or 
Tribal  Organization  (as  defined  at  25 
U.S.C.  450b)  is  eligible  to  apply. 

Funding  Priorities  or  Preferences: 
State/Territorial  MCH  Title  V  agencies, 
tribal  health  agencies  or  their  designees 
(details  will  be  given  in  the  application 
guidance). 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $7,500,000. 

Estimated  Number  of  Awards  To  Be 
Made:  59. 

Estimated  or  Average  Size  of  Each 
j  I     Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.926M. 

Application  Availability  Date: 
October  6,  2000. 

Letter  of  Intent  Deadline:  November  9, 
2000. 

Application  Deadline:  December  8, 
2000. 

Projected  Award  Date:  May  1,  2001. 

Program  Contact  Person:  Angela 
Haves-Toliver. 

Phone  Number:  (301)  443-5136. 

E-Mail  Address:  ahayes@hrsa.gov 

Healthy  Start  hiitiative  (HSI)— 
Eliminating  Disparities  in  Perinatal 
Health— Border  Health    93.926N 

Legislative  Authority:  Section  301, 
Public  Health  Service  Act. 

Purpose:  To  enhance  a  border 
1 1     community's  perinatal  service  system  to 
address  significant  disparities  and 
deficiencies  in  perinatal  health  which 
contribute  to  infant  mortality.  To 
■   address  these  indicators,  it  is 
anticipated  that  the  proposed  scope  of 
project  services  will  cover 
preconceptional,  pregnancy,  and 
interconcepUonal  phases  for  women 
and  infants  residing  in  the  proposed 
project  area.  Services  are  to  be  given  to 
both  mother  and  infant  through  the 
infant's  second  year  of  life  to  promote 
longer  interconceptional  periods  and 
lower  recidivism/prevent  relapses  of 
unhealthy  risk  behaviors.  The  selected 
communities  must  be  within  62  miles  of 
the  US-Mexican  border,  have  high 
incidence  of  poor  perinatal  indicators, 
have  an  active  consortia  of  stakeholders 
and  consumers,  and  plan  to  implement 
or  adapt  Healthy  Start  methods  of 
intervention  in  a  culturally  and 
linguistically  sensitive  manner. 

Eligibility:  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  that  directly  serves  the  target 
population  in  the  communities  within 
62  miles  cf  the  US-Mexican  border  and 
who  meet  the  established  HSI  Border 
Health  criteria  is  eligible  to  apply. 


Funding  Priorities  or  Preferences: 
Communities  meeting  the  established 
HSI  Border  Health  criteria  in  States 
which  will  not  have  a  federally-funded 
Healthy  Start  border  project  after  July  1, 
2001  (details  will  be  given  in  the 
application  guidance). 

Review  Criteria:  Final  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Up  to  $1,000,000. 

Estimated  Number  of  Awards  to  be 
Made:  Up  to  2  projects. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.926N. 

Application  Availability  Date: 
December  1 ,  2000. 

Letter  of  Intent  Deadline:  January  5, 
2001. 

Application  Deadline:  February  6, 
2001. 

Projected  Award  Date:  Jime  1,  2001. 

Program  Contact  Person:  Donna 
Hutten. 

Phone  Number;  301-443-8427. 

E-Mail  Address:  dhutten@hrsa.gov 

Office  of  the  Administrator 

Community  Access  Program    93.252 

Legislative  Authority:  PHS  Act, 
Section  301  [A  legislative  proposal  for 
program-specific  authority  has  been 
submitted  to  Congress  by  the 
Administration.  If  program  authority  is 
not  enacted  this  year,  the  program 
would  continue  to  operate  under  the 
demonstration  authority  in  Section  301.] 

Purpose:  To  assist  communities  and 
consortia  of  health  care  providers  to 
develop  the  infrastructure  necessary  to 
fully  develop  or  strengthen  integrated 
health  systems  of  care  that  coordinate 
health  services  for  the  uninsured. 

Eligibility:  Applications  may  be 
submitted  by  public  or  non-profit 
entities  who  demonstrate  a  commitment 
to  and  experience  with  providing  a 
continuum  of  care  to  iminsured 
individuals.  Each  applicant  must 
represent  a  community-wide  coalition 
that  includes  local  health  care  providers 
who  have  traditionally  provided  care  to 
the  community's  uninsured  and 
underinsiu'ed  regardless  of  ability  to 
pay.  The  consortium  may  include 
private  sector  health  care  providers  and 
organizations.  • 

Funding  Priorities  and/or  Preference: 
None. 

Estimated  Amount  of  This 
Competition:  $100  million. 

Estimated  Number  of  Awards  To  Be 
Made:  100  new  awards. 

Estimated  Project  Period:  1  year. 

CFDA  Number:  93.252. 

Application  Availability  Date: 
December  1   2000  (Approximate). 

Letter  of  Intent  Deadline:  January  15, 
2001  (Approximate). 


Application  Deadline:  June  1 
(Approximate). 

Projected  Award  Date:  September  1 
(Approximate). 

Program  Contact  Person:  Julia 
Tillman. 

Phone  Number:  301-443-0536. 

E-Mail  Address:  jtillman@hrsa.gov 

Association  of  State  and  Territorial 
Health  Officials  (ASTHO)     93.000 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act  [42  U.S.C. 
241],  as  amended. 

Purpose:  The  purpose  of  this  project 
is  to  address  the  health  care  needs  of  the 
underserved  and  vulnerable 
populations,  the  needs  of  health  care 
providers  who  serve  vulnerable 
populations,  and  related  public  health 
issues.  The  cooperative  agreement  will 
support  HRSA's  mission  by  assisting  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  in  developing 
and  convening  State  and  territorial 
policy  forums  and  provide  educational 
and  resource  materials  emanating  firom 
these  forums  for  State  and  territorial 
policymakers  on  the  above  areas. 

Eligibility:  Assistance  will  be 
provided  only  to  the  ASTHO.  No  other 
applications  are  solicited.  There  is  no 
ongoing  group  that  can  convene  the 
high-ranking  decision-makers 
representing  State  and  Territoried  health 
officials'  interests  around  an  issue  of 
importance  to  HRSA.  This  group  will 
facilitate  communication  on  current  and 
emerging  strategies  addressing  common 
priorities,  and  will  enable  HRSA  to 
better  leverage  limited  resources  by 
improving  planning  and  program  design 
to  complement  other  public  and  private 
sector  initiatives  serving  the  needs  of 
the  same  populations. 

Funding  Priorities  or  Preferences: 
None. 

Estimated  Amount  of  This 
Competition:  $100,000. 

Estimated  Number  of  Awards  To  Be 
Made:  1 . 

Estimated  Project  Period:  In 
anticipation  of  Fiscal  Year  (FY)  2001 
funding.  HRSA  announces  its  intention 
to  award  a  cooperative  agreement  which 
will  begin  on  or  after  October  1,  2000, 
and  will  be  for  a  12-month  budget 
period  with  a  project  period  of  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

CFDA  Number:  93.000. 

Application  Availability  Date:  (To  be 
determined). 

Application  Deadline:  {To  be 
determined). 

Projected  Award  Date:  On  or  aftet 
October  1,  2000. 

Program  Contact  Person:  Diane 
Rodill.  Ph.D. 
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Phone  Number:  301  443-4034. 
E-Mail:  drodill@hrsa.gov 

National  Association  of  County  and  City 
Health  Officials  (NACCHO)     93.000 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act  (2  U.S.C. 
241),  as  amended. 

Purpose:  The  purpose  of  this  project 
is  to  address  the  health  care  needs  of  the 
underserved  and  vulnerable 
populations,  the  needs  of  health  care 
providers  who  serve  vulnerable 
populations,  and  related  public  health 
issues;  and  support  HRSA's  mission  by 
assisting  NACCHO  in  developing  and 
convening  county  and  city  policy 
forums  and  provide  educational  and 
resource  materials  emanating  from  these 
forums  for  county  and  city  policymakers 
on  the  above  areas. 

Eligibility:  Assistance  will  be 
provided  only  to  the  National 
Association  of  County  and  City  Health 
Officials.  No  other  applications  are 
solicited.  There  is  no  other  ongoing 
group  that  can  convene  the  high-ranking 
decision-makers  representing  coimty 
and  city  health  officials'  interests 
around  an  issue  of  importance  to  HRSA. 
This  group  will  facilitate 
communication  on  current  and 
emerging  strategies  addressing  common 
priorities,  and  will  enable  HRSA  to 
better  leverage  limited  resources  by 
improving  planning  and  program  design 
to  complement  other  public  and  private 
sector  initiatives  serving  the  needs  of 
the  same  populations. 

Funding  Priorities  and/or  Preferences: 

N/A. 

Estimated  Amount  of  This 
Competition:  $100,000. 

Estimated  Number  of  Awards  to  Be 
Made:  1. 

Estimated  Project  Period:  In 
anticipation  of  Fiscal  Year  (FY)  2001 
funding,  HRSA  announces  its  intention 
to  award  a  cooperative  agreement  which 
will  begin  on  or  after  October  1,  2000, 
and  will  be  for  a  12-month  budget 
period  with  a  project  period  of  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

CFDA  Number:  93.000. 
Application  Availability  Date:  (To  be 
determined). 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  May  30,  2000. 

Projected  Award  Date:  On  or  after 
October  1,  2000. 

Program  Contact  Person:  Diane 
Rodill,  Ph.D. 

Phone  Number:  301  443^034. 

E-Mail:  drodill@hrsa.gov 


National  Conference  of  State 
Legislatures  (NCSL)     93.000 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241),  as  amended. 

Purpose:  The  purpose  of  this  project 
is  to  address  the  health  care  needs  of  the 
underserved  and  vulnerable 
populations,  the  needs  of  health  care 
providers  who  serve  vulnerable 
populations,  and  related  public  health 
issues.  The  cooperative  agreement  with 
NCSL  will  support  HRSA's  mission  in 
developing  and  convening  State 
Legislative  policy  forums  and  provide 
educational  and  resource  materials 
emanating  from  these  forums  for  State 
Legislature  policymakers  on  the  above 
areas. 

Eligibility:  Assistance  will  be 
provided  only  to  the  National 
Conference  of  State  Legislatures.  No 
other  applications  are  solicited.  There  is 
no  ongoing  group  that  can  convene  the 
high-ranking  decision-makers 
representing  State  Legislatures'  interests 
around  an  issue  of  importance  to  HRSA. 
This  group  will  facilitate 
communication  on  current  and 
emerging  strategies  addressing  common 
priorities,  and  will  enable  HRSA  to 
better  leverage  limited  resources  by 
improving  planning  and  program  design 
to  complement  other  public  and  private 
sector  initiatives  serving  the  needs  of 
the  same  populations. 

Funding  Priorities  and/or  Preference: 
NA. 

Estimated  Amount  of  This 
Competition:  $100,000. 

Estimated  Number  of  Awards  to  Be 
Made:  1 . 

Estimated  Project  Period:  In 
anticipation  of  Fiscal  Year  (FY)  2001 
funding,  HRSA  announces  its  intention 
to  award  a  cooperative  agreement  which 
will  begin  on  or  after  October  1,  2000, 
and  will  be  for  a  12-month  budget 
period  with  a  project  period  of  5  years. 
Fimding  estimates  may  vary  and  are 
subject  to  change. 

CFDA  Number:  93.000. 

Application  Availability  Date:  (To  be 
determined). 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  (To  be 
determined). 

Projected  Award  Date:  On  or  after 
October  1,  2000. 

Program  Contact  Person:  Diane 
Rodill,  Ph.D. 

Phone  Number:  301  443-4034. 

E-Mail:  drodill@hrsa.gov 

Public  Health  Foundation  (PHF)  93.000 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241],  as  amended. 


Purpose:  The  purpose  of  this  project 
is  to  support  HRSA's  mission  by 
assisting  the  Public  Health  Foundation 
(PHF)  in  clearinghouse  and 
infrastructure  activities,  including  but 
not  limited  to:  Expanding  and 
maintaining  a  workforce  development 
clearinghouse  for  use  by  health  agencies 
and  other  community  health  system 
organizations  on  issues  that  relate  to 
health  care  access  for  underserved  and 
vulnerable  populations,  to  include  the 
prevention,  early  detertiDn.  and  control 
of  disease,  and  strengthenmg  the  public 
health  infrastructure  in  the  health 
agencies  and  other  community  health 
system  organizations;  deyeloping, 
printing,  and  distributing  articles, 
reports,  tools,  or  other  documents 
relating  to  health  care  access,  unmet 
population  needs,  pnnider  capacity,  the 
uses  of  existing  data  systems  to  address 
health  care  needs,  other  infrastructure 
issues,  and  private  sector  population- 
based  initiatives. 

Eligibility:  Assistance  will  be 
provided  only  to  the  PHF  No  other 
applications  are  solicited.  PHF  is  the 
only  national,  non-profit,  and  non- 
membership  organization  that  serves  as 
a  public  health    think  tank"  around 
public  health  infrastructure  issues,  and 
is  also  dedicated  to  supporting  and 
advancing  efforts  of  local,  state,  and 
Federal  public  health  agencies  and 
health  systems  to  promote  and  protect 
the  health  of  people  within  their 
respective  jurisdictions. 

Funding  Priorities  and/or  Preference: 

NA. 

Estimated  Amount  of  This 
Competition:  $50,000. 

Estimated  Number  of  Awards  to  Be 
Made:  1 . 

Estimated  Project  Period:  In 
anticipation  of  Fiscal  Year  (FY)  2001 
funding,  HRSA  announces  its  intention 
to  award  a  cooperative  agreement  which 
will  begin  on  or  after  October  1 ,  2000, 
and  will  be  for  a  12-m()nth  budget 
period  with  a  project  period  of  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

CFDA  Number:  93.000. 

Application  Availability  Date:  (To  be 
determined). 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  (To  be 
determined). 

Projected  Award  Date:  On  or  after 
October  1,  2000. 

Program  Contact  Person:  Diane 
Rodill,  Ph.D 

Phone  Number:  301  443-4034. 

E-Mail:  drodill@hrsa.gov 


Federal  Register/ Vol.  65,  No.  131 /Friday,  July  7,  2000/Notices 


42227 


li 


II 


Pacific  Islands  Health  Officers 
Association     93.000 

Legislative  Authority:  Sections  301, 
330(A),  330(k),  761(b),  767  of  the  Public 
Health  Service  Act,  as  amended,  and 
Sections  509  and  711  of  the  Social 
Security  Act,  as  amended. 

Purpose:  This  is  a  grant  program  for 
the  Research  Corporation  of  the 
University  of  Hawaii  Special  Projects 
program  to  support  the  Pacific' Islands 
Health  Officers  Association  (PIHOA), 
which  ser\'es  as  a  regional  health  policy 
body  for  the  six  Pacific  Basin 
jurisdictions.  PIHOA  was  established  in 
1986  as  a  formal  mechanism  to  discuss 
common  health  interests,  problems  and 
concerns,  and  to  promote  and  enhance 
a  regional  approach  for  cost-effective 
>hdring  of  resources,  information,  and 
human  expertise  to  advance  health  care 
improvements  in  the  Pacific  Basin.  The 
IS  Public  Heahh  Service  (PHS)  has 
used  PIHOA  to  coordinate  PHS 
agencies  programs  and  the  provision  of 
technical  assistance  to  the  Pacific  Basin. 

Matching  or  Cost  Sharing 
Requirement:  None. 

Eligibility:  Assistance  will  be 
provided  only  to  PIHOA  through  the 
Research  Corporation  of  the  University 
of  Hawaii  Special  Projects  program, 
which  serves  as  the  Executive 
Directorate  for  PIHOA.  No  other 
applications  are  solicited. 

PIHOA  IS  the  only  Pacific  Basin 
health  policv  organization  that 
represents  the  six  jurisdictions,  which 
include,  the  US,  flag  territories  of 
.American  Samoa.  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  three  US, -associated 
jurisdictions  of  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau  It  is  the  only  regional  conduit  for 
the  governments  to  communicate  with 
each  other  to  share  ideas  and  resources. 

Funding  Priorities  and/ or  Preferences: 
None. 

Special  Considerations:  None. 

Estimated  Amount  of  This 
Competition:  $100,000. 

Estimated  Number  of  Awards  To  Be 
Made:  1 . 

Estimated  or  Average  Size  of  Each 
Award:  S\ 00. 000. 

Estimated  Project  Period:  3  years. 

CFD^A'umber- 93.000. 

Application  Availability  Date:  June  1, 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  ]une  1,  2000. 

Projected  Award  Date:  October  1, 
2000. 

Program  Contact  Person:  Lynnette  S. 
Araki. 

Phone  Number:  301  443-6204. 


E-Mail:  LAraki@hrsa.gov 

OfiRce  of  Rural  Health  Policy 

State  Rural  Hospital  Flexibility  Program 
93.241 

Legislative  Authority:  Section  1820  of 
the  Social  Security  Act  (42  U.S.C. 
13951-4)  as  amended  in  Public  Law 
105-33  sec.  4201. 

Purpose:  The  piupose  of  this  grant 
program  is  to  help  states  work  with 
rural  communities  and  hospitals  to 
develop  and  implement  a  nural  health 
plan,  develop  integrated  networks  of 
care,  improve  emergency  medical 
ser\ices,  designate  critical  access 
hospitals  and  improve  quality. 

Matching  or  Cost  Sharing 
Requirement:  None. 
.  Eligibility:  50  States. 

Funding  Priorities  and /or  Preferences: 
Most  programs  have  none — enter  only 
approved  priorities  or  preferences  that 
will  be  applied  beyond  the  review 
criteria. 

Special  Considerations:  These  are 
grants  to  States  and  only  one 
application  will  be  accepted  from  each 
eligible  state. 

Estimated  Amount  of  This 
Competition:  $1,500,000. 

Estimated  Number  of  Awards  To  Be 
Made:  3. 

Estimated  or  Average  Size  of  Each 
Award:  $470,000. 

Estimated  Project  Period:  2  Years, 

CFDA  Number:  93.241. 

Application  Availability  Date: 
February  1 ,  2001 . 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  May  25,  2001. 

Projected  Award  Date:  August  31, 
2001. 

Program  Contact  Person:  Forrest 
Calico. 

Phone  Number:  301  443-0835. 

E-Mail:  fcalico@hrsa.gov 

Rural  Health  Network  Development 
93.912B 

Legislative  Authority:  Section  330a  of 
the  Public  Health  Service  Act,  42  U.S.C. 
254c. 

Purpose:  The  purpose  of  this  program 
is  to  support  the  planning  and 
development  of  integrated  heedth  care 
networks  in  rural  areas.  Networks  must 
be  composed  of  three  different  types  of 
providers.  The  emphasis  of  the  program 
is  on  projects  to  develop  the 
organizational  capabilities  of  these 
networks.  The  network  is  a  tool  for 
overcoming  the  fragmentation  of  health 
care  deliverv'  services  in  rural  areas.  As 
such,  the  network  provides  a  range  of 
possibilities  for  structuring  local 
delivery  systems  to  meet  health  care 
needs  of  rural  communities. 


Matching  or  Cost  Sharing 
Requirement:  None. 

Eligibility:  Rural  public  or  nonprofit 
private  organization  that  is  or  represents 
a  network  which  includes  three  or  more 
health  care  providers  or  other  entities 
that  provide  or  support  the  delivery  of 
health  care  services.  The  administrative 
headquarters  of  the  organization  must 
be  located  in  a  rural  county  or  in  a  rural 
census  tract  of  an  urban  county,  or  an 
organization  constituted  exclusively  to 
provide  services  to  migrant  and  seasonal 
farm  workers  in  rural  areas  and 
supported  under  Section  330(g)  of  the 
PubUc  Health  Service  Act.  The  last  type 
of  organization  is  eligible  regardless  of 
the  urban  or  nu^l  location  of  the 
administrative  headquarters. 

Funding  Priorities  or  Preferences: 
Fimding  preference  may  be  given  to 
applicant  networks  that  include:  (1)  a 
majority  of  the  health  care  providers 
serving  in  the  area  or  region  to  be  served 
by  the  network;  (2)  any  federally 
qualified  health  centers,  rural  health 
clinics,  and  local  public  health 
departments  serving  in  the  area  or 
region;  (3)  outpatient  mental  health 
providers  serving  in  the  area  or  region; 
or  (4)  appropriate  social  service 
providers,  such  as  agencies  on  aging, 
school  systems,  and  providers  under  the 
women,  infants,  and  children  program 
(WIC),  to  improve  access  to  and 
coordination  of  health  care  services. 

Special  Considerations:  Applicant 
Organization's  Central  Headquarters 
Must  Be  Located  in  a  Rural  Area.  (List 
of  Eligible  Rural  Areas  is  Included  in 
Application  Packet.) 

Estimated  Amount  of  This 
Competition:  $1 ,908,000. 

Estimated  Number  of  Awards  To  Be 
Made:  12. 

Estimated  or  Average  Size  of  Each 
Award:  $159,000. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.91 2B. 

Application  Availability  Date:  July  17, 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  October  23, 
2000. 

Projected  Award  Date:  May  01 ,  2001 . 

Program  Contact  Person:  Lilly 
Smetana. 

Phone  Number:  301  443-0835. 

E-Mail:  lsmetana@hrsa.gov 

Rural  Health  Outreach  Grant    93.912A 

Legislative  Authority:  Section  330a  of 
the  Public  Health  Service  Act,  42  U.S.C. 
254c. 

Purpose:  The  purpose  of  this  grant 
program  is  to  expand  access  to,  improve 
coordination  of,  restrain  the  cost  of,  and 
improve  the  quality  of  essential  health 
care  services,  including  preventive  and 


42228 


Federal  Register / Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


emergency  services,  through  the 
development  of  integrated  health  care 
delivery  systems  or  networks  in  rural 
areas  and  regions.  Funds  are  available 
for  projects  to  support  the  direct 
delivery  of  health  care  and  related 
services,  to  expand  existing  services,  or 
to  enhance  health  service  delivery 
through  education,  promotion,  and 
prevention  programs.  The  emphasis  is 
on  the  actual  delivery  of  specific 
services  rather  than  the  development  of 
organizational  capabilities.  Projects  may 
be  carried  out  by  networks  of  the  same 
providers  (e.g.  all  hospitals)  or  more 
diversified  networks. 

Matching  or  Cost  Sharing 
Requirement:  None. 

Ehgibihty:  Rural  public  or  nonprofit 
private  organization  that  is  part  of  a 
network  of  at  least  three  entities  that 
provide  or  support  the  delivery  of 
health  care  services  and  will  work 
together  to  complete  the  proposed 
project.  The  administrative  headquarters 
of  the  organization  must  be  located  in  a 
rural  county  or  in  a  rural  census  tract  of 
an  urban  county,  or  an  organization 
constituted  exclusively  to  provide 
services  to  migrant  and  seasonal  farm 
workers  in  rural  areas  and  supported 
under  Section  330(gJ  of  the  Public 
Health  Service  Act.  This  last  type  of 
organization  is  eligible  regardles:.  of  the 
urban  or  rural  location  of  the 
administrative  headquarters. 

Funding  Priorities  or  Preferences: 
Funding  preference  may  be  given  to 
applicant  networks  that  include:  (1)  a 
majority  of  the  health  care  providers 
serving  in  the  area  or  region  to  be  served 
by  the  network:  (2)  any  federally 
qualified  health  centers,  rural  health 
clinics,  and  local  public  health 
departments  serving  in  the  area  or 
region:  (3)  outpatient  mental  health 
providers  serving  in  the  area  or  region; 
or  (4)  appropriate  social  service 
providers,  such  as  agencies  on  aging, 
school  systems,  and  providers  under  the 
women,  infants,  and  children  program 
(WIC).  to  improve  access  to  and 
coordination  of  health  care  services. 

Special  Considerations:  Applicant 
Organization's  Central  Headquarters 
Must  Be  Located  in  a  Rural  Area.  (List 
of  Eligible  Rural  Areas  is  Included  in 
Application  Packet.). 

Estimated  Amount  of  This 
Competition:  $5,642,000. 

Estimated  \  umber  of  Awards  To  Be 
Made:  31. 

Estimated  or  Average  Size  of  Each 
Award:  S182.00Q. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.91 2A. 

Apphcation  Availability  Date:  ]\]ly  17, 
2000. 

Letter  of  Intent  Deadline:  N/A. 


Application  Deadline:  10/16/00. 
Projected  Award  Date:  05/01/01. 
Program  Contact  Person:  Lilly 
Smetana. 
Phone  Number:  301  443-0835. 
E-Mail:  lsmetana@hrsa.gov. 

Rural  Health  Roundtable  93.223 

Legislative  Authority:  Section  301  of 
the  Public  Health  Service  Act. 

Purpose:  A  single  award  will  be  made 
to  George  Mason  University,  Center  for 
Health  Policy,  to  support  the  Rural 
Health  Roundtable.  The  purpose  of  this 
cooperative  agreement  is  to  increase 
awareness  of  rural  health  issues  among 
the  many  associations  and 
organizational  health  interest  groups  in 
the  Washington,  DC.  area  through  a 
series  of  educational  forums.  Funds  are 
available  to  stage  four  educational 
forums  a  year  that  focus  on  specific 
rural  health  issues  such  as  recruitment 
and  retention  of  health  care  providers  in 
rural  areas,  the  impact  of  Medicare 
pa)rment  policy  on  rural  health  care 
providers  and  various  other  policy  and 
program  issues  that  affect  the  rural 
health  care  delivery  system  Funds  can 
also  be  used  to  provide  background 
papers  and  supporting  documents  for 
the  individual  educational  forimis. 
These  materials  can  also  be 
disseminated  through  the  World  Wide 
Web  and  Rural  Health  Roundtable 
Listserve. 

Matching  or  Cost  Sharing 
Requirement:  None. 

Eligibility:  A  single  award  will  be 
made  to  George  Mason  University's 
Center  for  Health  Pohcy,  The  Center  for 
Health  Policy  at  George  Mason 
University  is  the  only  local  entity  that 
focuses  exclusively  on  rural  health 
issues.  The  Center  has  a  proven  record 
of  providing  educational  forums  on 
rural  issues.  Both  its  administration  and 
staff  are  experts  in  the  rural  health  field 
and  uniquely  positioned  to  provide  a 
focal  point  of  educational  programming 
on  niral  health  issues  to  the  manv 
health  associations  and  organizations 
that  are  located  in  the  Washington  D.C. 
area. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations:  N/A. 

Estimated  Amount  of  This 
Competition:  $280,000. 

Estimated  Number  of  Awards  To  Be 
Made:  1 . 

Estimated  or  Average  Size  of  Each 
Award:  $280,000. 

Estimated  Project  Period:  4  years. 

CFDA  Number:  93.223. 

Application  Availability  Date:  June 
30,  2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  ]\iiy  31,  2000. 


Projected  Award  Date:  September  15, 
2000. 

Program  Contact  Person:  Tom  Morris. 
Phone  Number:  301  443-0835. 
E-Mail:  tmorris@hrsa.gov. 

Office  of  Special  Programs 

Extramural  Support  Program  for  Projects 
To  Increase  Organ  and  Tissue  Donations 
93.134 

Legislative  Authority:  Section  371 
(a)(3)  of  the  Public  Health  Service  (PHS) 
Act,  42  U.S.C.  273(a)(3),  as  amended. 

Purpose:  Funds  for  this  program  will 
provide  financial  assistance  to  Federally 
designated  OPOs  and  other  private  non- 
profit entities  to  increase  organ  and 
tissue  donation.  The  program's  goal  is  to 
assist  eligible  entities  in  the  evaluation, 
or  implementation  and  evaluation,  of 
promising  strategies  that  can  serve  as 
model  interventions  for  increasing 
donation.  Development  of  interventions 
also  may  be  supported  but  shall  not 
exceed  20  percent  of  project  funding 
and  staff  time  For  purposes  of  this 
program,  models  are  defined  as 
interventions  which  are:  (1)  effective  in 
producing  a  verifiable  and  demonstrable 
impact  on  donation:  (2)  replicable:  (3) 
transferable:  and  (4)  feasible  in  practice. 
All  projects  must  have  rigorous 
methodology  and  evaluation 
components  capable  of  ascertaining  the 
effectiveness  of  the  inter\'ention{s). 
Projects  can  employ  qualitative  and/or 
quantitative  research.  Applications  mav 
describe  single-site  pilot  projects  or 
replications  of  interventions  shown  to 
be  effective  in  pilot  studies 

Eligibility:  Federally  designated  organ 
procurement  organizations  (OPOs), 
private  non-profit  organizations. 

Funding  Priorities  and/or  Preferences: 
None. 

Estimated  Amount  of  this 
Competition:  $5,000,000.00. 

Estimated  Number  of  Awards  To  Be 
Made  20-25. 

Estimated  or  Average  Size  of  Each 
Award:  See  the  application  guidance 
materials. 

Estimated  Project  Period:  1-3  years. 

CFDA  Number:  93.134. 

Application  Availability  Date:  March 
15,  2001. 

Letter  of  Intent  Deadline:  April  2, 
2001. 

Application  deadline:  May  1,  2001. 

Projected  Award  Date:  August  31, 
2001. 

Program  Contact  Person:  Dr.  Mary 
Ganikos. 

Phone  Number:  301  443-7577. 
E-mail:  mganikos® hrsa.gov. 
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Other  Programs 

Outpatient  Hansen's  Disease  Medical 
Services     93.215 

Legislative  Authority:  Public  Health 
Service  Act.  Title  III,  Section  320. 

Purpose:  The  Outpatient  Hansen's 
Disease  Medical  Services  program  is 
designed  to  prevent  disability  through 
f^arlv  diagnosis  and  treatment  of 
Hansen's  Disease.  The  program  supports 
research  into  Hansen's  Disease  and 
iiutpatient  health  care  services.  Service 
deliver.'  locations  are  in  areas  of  the 
I'nited  States  and  Puerto  Rico  where 
there  are  concentrations  of  persons  with 
Hansen's  Disease  to  assure  access  by 
persons  needing  services.  It  is  the  intent 
of  HRSA  to  continue  to  support  health 
services  in  priority  areas.  Currently  and 
historically,  ser\'ices  have  been  offered 
in  Arizona,  California,  Florida,  Illinois, 
Massachusetts.  .New  York.  Puerto  Rico, 
Texas  and  the  State  of  Washington. 

Matching  or  Cost  Sharing 
Rpquirement:  N/A. 

Eligibility:  Public  or  private  nonprofit 
entities  which  currently  are  not 
receiving  funding  directly  from 
Congress  for  Hansen's  Disease  services 
are  eligible  to  apply. 

Funding  Priorities  or  Preferences: 
.\pplicants  who  utilize  facility  and 
community  resources  for  the  indigent 
and  uninsured  patients  with  Halisen's 
Disease  in  their  area  will  be  given 
preference. 

Special  Considerations: 
Communication  with  the  Ambulatory 
Care  Program  at  the  National  Hansen's 
Disease  Program  is  essential  in  deciding 
whether  to  pursue  funding  as  a  grantee 
under  this  program.  Information  about 
specific  geographic  areas  can  be 
obtained  from  this  office. 

Estimated  Amount  of  This 
Competition:  Up  to  S2  million. 

Estimated  X'umber  of  Awards  to  Be 
Made:  Approximately  10-12. 

Estimated  or  Average  Size  of  Each 
Award:  Applicants  with  100  or  more 
patients  will  be  eligible  for  grants 
ranging  from  Si 00.000  to  S400.000. 
.Applicants  with  50  to  100  patients  will 
be  eligible  for  grants  from  $25,000  to 
SIOO.OOO. 

Estimated  Project  Period:  1-5  Years. 

CFD^.Vumber;  93.215. 

Application  Availabihty  Date:  6/15/ 
2000. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  9/1/2000. 

Projected  Award  Date:  1/1/01. 

Program  Contact  Person:  Irma  E. 
Guerra. 

Phone  Number:  1-800-642-2477. 

Lawton  Chiles  Foundation     93.000 

Legislative  Authority:  Publ.  L.  106- 
113.        ^ 


Purpose:  A  single  award  will  be  made 
to  the  Lawton  Chiles  Foundation  in 
Tallahassee,  Florida  to  stimulate  and 
facilitate  communities'  capacity  to 
develop  comprehensive  care  for 
children  and  families.  In  1999,  the 
Health  Resources  and  Services 
Administration  was  directed  by  the  U.S. 
Congress  in  Public  Law  106-113  to 
make  funds  available  to  the  Foundation. 

Matching  or  Cost  Sharing 
Requirement:  None. 

Eligibility:  A  single  award  will  be 
made  to  the  Lawton  Chiles  Foundation 
of  Tallahassee,  Florida  in  accordance 
with  the  provisions  of  Public  Law  106- 
113. 

Funding  Priorities  or  Preferences: 
None. 

Special  Considerations:  N/A. 

Estimated  Amount  of  This 
Competition:  $1 .840.000. 

Estimated  Number  of  Awards  To  Be 
Made:  1 . 

Estimated  Project  Period:  28  Months. 

CFDA  Number:  93.000. 

Application  Availability  Date:  N/A. 

Letter  of  Intent  Deadline:  N/A. 

Application  Deadline:  N/A. 

Projected  Award  Date:  July  2000. 

Program  Contact  Person:  Marylin 
Stone. 

Phone  Number:  301  443-1433. 

E-Mail:  mstone@hrsa.gov 

Special  Projects  for  Schools  of  Public 
Health  (Cooperative  .\greement  With 
The  Association  of  Schools  of  Public 
Health]  93.XXX 

In  Fiscal  Year  2001,  schools  of  public 
health  may  submit  letters  of  intent  to 
apply  for  HRSA  funding  to  support 
special  projects  to  address:  health 
disparities  in  the  U.S.  population; 
assuring  access  to  quality  health  care; 
and  educating  the  next  generation  of 
public  health  leaders.  A  current 
cooperative  agreement  between  HRSA's 
Bureau  of  Health  Professions  and  the 
Association  of  Schools  of  Public  Health 
(ASPH)  will  assist  in  matching  HRSA 
interests  and  the  expertise  at  schools  of 
public  health.  There  is  no  guarantee  that 
funding  will  become  available  to 
support  any  projects,  and  whether 
projects  are  funded  is  at  HRSA's 
discretion.  The  ASPH  wiU  provide 
additional  information  to  the  schools  of 
public  health  about  HRSA  and  its 
priorities,  and  ASPH  will  receive  all 
letters  of  intent  relative  to  this  initiative. 
For  further  information,  contact  Barry  S. 
Stem  at  (301)  443-6758  or 
bstem@hrsa.gov. 

HRSA  has  Exhibits  at  the  Following 
Meetings/Conferences  in  2000 

American  Academy  of  Physician 
Assistants'  (AAPA),  28th  Annual 


Physician  Assistants  Conference,  May 
27-June  1,  Chicago,  IL,  HRSA  POC: 
Jan  Aamodt  (301)  443-0205 

Association  of  Women's  Health, 
Obstetric  &  Neonatal  Nurses,  June  4- 
7.  Seattle,  WA,  HRSA  POC:  Jan 
Aamodt  (301)  443-0205 

1 7th  Annual  Meeting  of  the  Association 
for  Health  Services  Research  (AHSR), 
June  25-27,  Westin  Bonaventure 
Hotel,  Los  Angeles,  CA,  HRSA  POC: 
Steve  Merrill  (301)  443-3376 

2000  National  Council  of  La  Raza 
(NCLR)  Conference,  July  1-5,  San 
Diego  Convention  Center,  San  Diego, 
CA,  HRSA  POC:  Iveliesse  de  Ororbia 
(301)  443-3228 

National  Conference  of  State 
Legislatures  (NCSL)  26th  Annual 
Meeting,  July  16-20,  Navy  Pier, 
Chicago,  IL.  HRSA  POC:  Steve  Merrill 
(301)  443-3376 

Combined  National  Association  of 
Coimty  and  City  Health  Officials 
(NACCHO)  and  Association  of  State 
ajid  Territorial  Hedth  Officials 
(ASTHO)  Annual  Meeting,  July  19- 
22,  Regal  Biltmore  Hotel,  Los  Angeles, 
CA.  HRSA  POC:  Steve  Merrill  (301) 
443-3376 

8th  Annual  National  Association  of 
Local  Boards  of  Health  (NALBOH) 
Conference,  July  26-29,  Sheraton 
Capitol  Center.  Raleigh/Durham,  NC, 
HRSA  POC:  Steve  Merrill  (301)  443- 
3376 

Annual  Distance  Learning  Conference, 
August  6-10,  New  Orleans,  LA,  HRSA 
POC:  Steve  Merrill  (301)  443-3376 

National  Latina  Institute  for 
Reproductive  Health  National 
Conference,  September  28-October  2. 
Washington,  DC,  HRSA  POC:  Ivehesse 
de  Ororbia  (301)  443-3228 

American  Academy  of  Pediatrics  (AAP) 
Annual  Meeting.  October  28- 
November  1 ,  Chicago  Hilton  & 
Towers/Lakeside  Center,  Chicago,  IL, 
HRSA  POC:  Jan  Aamodt  (301)  443- 
0205 

Hispanic  National  Association  of 
Colleges  and  Universities  National 
Conference,  November  4-7, 
Albuquerque,  NM,  HRSA  POC: 
Iveliesse  de  Ororbia  (301)  443-3228 

Association  of  Military  Surgeons  of  the 
United  States  (AMSUS)  107th  Annual 
Meeting,  November  5-10,  Las  Vegas 
Convention  Center,  Las  Vegas,  NV, 
HRSA  POC:  Steve  Merrill  (301)  443- 
3376 

128th  Annual  American  Public  Health 
Association  (APHA)  Meeting, 
November  12-16,  Hynes  Convention 
Center,  Boston,  MA,  HRSA  POC: 
Steve  Merrill  (301)  443-3376 
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National  Heedth  Service  Corps  Exhibit 
Schedule 

National  Rural  Health  Association,  May 
25-27.  New  Orleans,  LA,  NHSC  POC: 
Gretchen  Jones  (301)  594-4158 

American  Academy  of  Physician 
Assistants,  May  2 7- June  1,  Chicago, 
IL,  NHSC  POC:  Gretchen  Jones  (301) 
594^158 

National  Conference  of  State 
Legislatures  (NCSL)  26th  Annual 
Meeting,  July  16-20,  HRSA  Booth 
#1430.  Navy  Pier,  Chicago.  IL,  NHSC 
POC:  Gretchen  Jones  (301)  594-4158 

Bureau  of  Primary  Health  Care  Annual 
Primary  Care  Symposium,  July  18-20, 
Hyatt  Bethesda  Hotel.  Bethesda.  MD. 
NHSC  POC:  Gretchen  Jones  (301) 
594-4158 

Combined  National  Association  of 
County  and  City  Health  Officials 
(NACCHO)  and  Association  of  State 
and  Territorial  Health  Officials 
(ASTHO)  Annual  Meeting.  July  19- 
22,  HRSA  Booth  #308,  Regal  Biltmore 
Hotel.  Los  Angeles.  CA.  NHSC  POC: 
Gretchen  Jones  (301)  594-4158 

AAFP  National  Congress  of  Family 
Practice  Residents.  August  2-6, 
Kansas  City,  MO.  NHSC  POC: 
Gretchen  Jones  (301)  594-4158 

HRSA  Supports  Healthy  People  2010 

The  Health  Resources  and  Services 
Administration  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2010.  a  national  program  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life  of  the 
American  people.  The  programs 
included  in  this  docimient  are 
supportive  of  many  of  the  Healthy 
People  2010  areas  of  emphasis.  Grantees 
and  potential  grantees  are  encouraged  to 
be  supportive  of  these  areas  as  well. 

Focus  areas  in  which  HRSA  has  a 
primary  interest  include: 
Access  to  Quality  Health  Services  (#1) 
Educational  and  Community-Based 

Programs  (#7) 
HTV  and  AIDS  (#13) 

Maternal.  Infant,  and  Child  Health  (#16) 
Oral  Health  (#21) 
Public  Health  Infrastructure  (#23) 

Volumes  I  and  II  of  Healthy  People 
2010:  Conference  Edition  (B0074)  are  for 
sale  at  $22  per  set  by  the  ODPHP 
Communication  Support  Center,  P.O. 
Box  37366.  Washington.  D.C.  20013- 
7366.  Each  of  the  28  chapters  of  Healthy 
People  2010  is  priced  at  $2  per  copy. 
Telephone  orders  can  be  placed  to  the 
Center  at  (301)  468-5690.  The  center 
also  sells  the  complete  Conference 
Edition  in  CD-ROM  format  (B0071)  for 
S5. 

This  publication  is  available  as  well 
on  the  Internet  at  www.health.gov/ 


healthypeople.  Web  site  viewers  should 
proceed  to  "I*ublications". 

Access  and  Cost  Containment  Relative 
to  Pharmaceuticals 

Within  available  resources,  HRSA  is 
willing  to  provide  technical  assistance 
to  "safety  net"  providers  regarding 
pharmacy  affairs.  HRSA's  Office  of 
Pharmacy  Affairs  (OPA).  previously 
known  as  the  Office  of  Drug  Pricing,  is 
responsible  for  administering  a  major 
program  of  drug  discounts,  the  340B 
Drug  Pricing  Program  and  its  Prime 
Vendor.  Many  HRSA  grantees,  as  well 
as  some  other  entities,  are  eligible  to 
participate  in  this  major  program.  HRSA 
grantees  that  are  eligible  to  participate 
in  the  340B  Drug  Pricing  Program  and 
its  Prime  Vendor  are  subject  to  a  notice 
of  grant  award  statement  regarding  an 
assessment  of  potential  savings  from 
doing  so.  OPA  is  aware  of  other  drug 
discoimt  programs,  and  other  options 
for  stretching  funds  for  pharmaceuticals, 
that  various  safety  net  providers  may  be 
eligible  for,  and  can  assist  entities  in 
accessing  these  resources.  For  further 
information,  OPA  may  be  contacted  by 
telephone  at  1-800-628-6297  or  301- 
594-^353;  or  by  mail  at  Room  10-1  Al, 
East  West  Towers,  4350  East-West 
Highway,  Bethesda,  MD  20814. 

Opportunity  to  Comment — 
Simplification  of  Federal  Grant 
Programs 

On  November  20,  1999,  the  President 
signed  into  law  the  Federal  Financial 
Assistance  Management  Improvement 
Act  (Public  Law  106-107)  whose 
purposes  are  to  improve  the  delivery  of 
services  to  the  public  and  the 
effectiveness  and  performance  of 
Federal  grant  programs.  HRSA  and  other 
Federal  agencies  are  working  with  OMB 
to:  develop  uniform  administrative  rules 
and  common  application  and  reporting 
systems;  replace  paper  with  electronic 
processing  in  administration  of  grant 
programs;  and  identify  statutory 
impediments  to  grant  program 
simplification. 

Consultation  with  the  recipient 
community  is  an  important  part  of  the 
grant  program  simplification  effort.  We 
welcome  ideas  to  make  it  easier  for 
State,  local,  and  tribal  governments  and 
nonprofit  organizations  to  apply  for  and 
report  on  Federal  grants.  Please  send 
your  comments  via  email  to: 
PLl06107@os.dhhs.gov  and  be  sure  to 
include  the  name  of  the  organization 
you  represent. 

We  want  to  know  which  processes  in 
the  grants  life  cycle  need  streamlining 
and/or  improvement,  and  your 
suggestions  for  achieving 
improvements.  We  need  to  know  what 


is  most  important  to  you  in  terms  of 
grants  simplification.  Finally,  we  want 
you  to  identify  the  specific  grant 
program(s)  that  you  find  to  be  most 
burdensome,  with  some  detail  about 
why  they  are  burdensome,  individually 
or  collectively,  because  we  need  to 
focus  our  efforts  on  those  programs  that 
are  in  the  greatest  need  of  review  and 
streamlining. 

Your  input  is  valued,  and  is  part  of 
the  larger  process  of  achieving  the  goals 
of  P.  L.  106-107,  namely  simplification 
of  Federal  grant  programs  for  the  benefit 
of  our  recipients.  Please  note  there  will 
not  be  any  individual  response  to  the 
input,  however  we  intend  to 
periodically  provide  summary 
information  relating  to  implementation 
of  the  law,  under  the  "What's  New"  link 
in  GrantsNet  (www.hhs.gov/grantsnet). 
Thank  you  for  your  participation. 

HRSA's  Field  Offices 

Northeast  Cluster 

Philadelphia  Field  Office— Field 

Director,  Vincent  C.  Rogers  (215)  861- 

4422 
Boston  Field  Office — Assistant  Field 

Director,  Kenneth  Brown  (617)  565- 

1420 
New  York  Field  Office — Assistant  Field 

Director,  Ron  Moss  (212)  264-3032 

Southeast  Cluster 

Atlanta  Field  Office — Field  Director, 
Ketty  M.  Gonzalez  (404)  562-7972 

Midwest  Cluster 

Chicago  Field  Office — Field  Director, 

Deborah  Willis-Fillinger  (312)  353- 

6835 
Kansas  City  Field  Office — Assistant 

Field  Director,  HoUis  Hensley  (816) 

426-5226 

West  Central  Cluster 

Dallas  Field  Office— Field  Director, 

Frank  Cantu  (214)  767-3872 
Denver  Field  Office — Assistant  Field 

Director,  Jerry  Wheeler  (303)  844- 

3203 

Pacific  West  Cluster 

San  Francisco  Field  Office — Field 

Director,  Thomas  Kring  (415)  437- 

8090 
Seattle  Field  Office— Assistant  Field 

Director,  Richard  Rysdam  (Acting) 

(206) 615-2491 

Related  World  Wide  Web  Addresses 

HRSA  Preview  online 

http://www.hrsa.gov/grantsf.htm 
HRSA  Home  Page 

http://w\vw. hrsa.dhhs.gov/ 
DHHS  Home  Page 

http://www.os.dhhs.gov/ 
Grantsnet 
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http://www.hhs.gov/progorg/ 
grantsnet/index.html 
PHS  Grants  Policy  Statement 
http://www.nin.gov/grants/policy/ 
gps/ 
Catalog  of  Federal  Domestic  Assistance 
(CFDA) 
http://www.gsa.gov/fdac/ 
Code  of  Federal  Regulations 
http://www.access.gpo.gov/nara/cfr/ 
cfr-table-search.html 
OMB  Circulars 

http://www.whitehouse.gov/WH/ 

EOP/omb 
http://www.whitehouse.gov/omb/ 
grants/index. html#circulars 
Federal  Register 
http://wvirw.access.gpo.gov/su_docs/ 
aces/acesl40.html 
Healthfinder 

http://www.healthfinder.gov/ 
Fedworld  Information  Network 

http://www.fedworld.gov/ 
State  Single  Points  of  Contact  (SPOC) 
http://tnomas.loc.gov/ 
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ENVIRONMENTAL  PROTEC^iON 
AGENCY 

40  CFR  Part  US 
FRL-6729-2] 
RIN  2040-AD40 

Revision  to  the  Federa:  jnderground 
Injection  Control  lUIC)  Requirements 
for  Class  I — Municipal  Wells  in  Florida 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  changes  to 
the  Underground  Injection  Control  (UIC) 
regulations  that  would  affect  specific 
Class  I  municipal  wells  in  Florida. 
Groundwater  monitoring  has  revealed 
that  injected  or  native  formation  fluids 
have  migrated  into  underground  sources 
of  drinking  water  (USDW)  as  a  result  of 
Class  I  municipal  well  injection  activity 
in  areas  of  Florida  with  unique 
geological  conditions.  Such  fluid 
migration  is  not  allowed  under  current 
Federal  UIC  regulations.  The  proposed 
changes  would  allow  for  continued 
injection  by  existing  Class  I  miuiicipal 
wells  that  have  caused  or  may  cause 
such  fluid  movement  into  USDWs  in 
specific  areas  of  Florida  if  certain 
requirements  are  met  which  provide 
adequate  protection  for  underground 
sources  of  drinking  water.  This 
proposed  rule  would  only  affect  wells  in 
certain  parts  of  Florida  that  dispose  of 
treated  domestic  wastewater  through 
Class  I  injection  wells. 
DATES:  Comments  must  be  submitted  on 
or  before  September  5,  2000. 

Public  hearings  will  be  held: 
August  22.  2000,  1:00  p.m.  to  4:00  p.m., 

Tampa,  Florida 
August  22,  2000.  6:00  p.m.  to  9:00  p.m., 

Tampa,  Florida 
August  24,  2000,  1:00  p.m.  to  4:00  p.m.. 

West  Palm  Beach,  Florida 
August  24,  2000,  6:00  p.m.  to  9:00  p.m., 

West  Palm  Beach,  Florida 
ADDRESSES:  Send  written  comments  to 
\dncy  H.  Marsh:  U.S.  Environmental 
Protection  Agency,  Region  4;  61  Forsyth 
St.,  SW.  Atlanta,  GA,  30303.  Comments 
may  be  submitted  electronically  to 
marsh.nancy@epa.gov.  For  additional 
information  see  Additional  Docket 
information  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  Federal 
Register 

Public  hearing  locations  are: 
Travelodge,  820  East  Busch  Boulevard. 

Tampa,  Florida  33612 
The  Sheraton  West  Palm  Beach  Hotel, 

630  Clearwater  Park  Road,  West  Palm 

Beach.  Florida  33401 


FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Nancy  H. 
Marsh.  Ground  Water  &  UIC  Section. 
EPA  Region  4,  61  Forsyth  Street.  SW. 
Atlanta,  GA  30303  (phone:  404-562- 
9450;  E-mail:  marsh.nancy@epa.gov)  or 
Howard  Beard,  Office  of  Ground  Water 
and  Drinking  Water,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue, 
N.W., Washington,  DC  20460  (phone: 
202-260-8796;  E-mail: 
beard.howard@epa.gov).  For  general 
information,  contact  the  Safe  Drinking 
Water  Hotline,  phone  800-426-^791. 
The  Safe  Drinking  Water  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  holidays,  ft-om  9:00  a.m.  to  5:30 
p.m.  Eastern  daylight-saving  time. 
SUPPLEMENTARY  INFORMATION: 

Additional  Docket  Information 

When  submitting  written  comments 
(see  ADDRESSES  section  above)  please 
submit  an  original  and  three  copies  of 
your  comments  and  enclosures 
(including  any  references).  For  an 
acknowledgment  that  we  have  received 
your  information,  please  include  a  self- 
addressed,  stamped  envelope.  EPA  will 
not  accept  facsimiles  (faxes). 

The  record  is  available  for  inspection 
from  8  a.m.  to  3:30  p.m.  Eastern 
daylight-saving  time,  Monday  through 
Friday,  excluding  legal  holidays  at  the 
Envirorunental  Protection  Agency, 
Region  4  Library  (9th  Floor),  Sam  Nimn 
Atlanta  Federal  Center,  61  Forsyth  St., 
S.W.,  Atlanta,  GA  30303-8960.  For 
information  on  how  to  access  Docket 
materials,  please  call  (404)  562-8190 
and  refer  to  the  Florida  UIC  docket. 

Regulated  entities.  This  proposed 
regulation  is  limited  in  application  to 
the  owners  and/or  operators  of  existing 
Class  I  underground  injection  wells  that 
inject  domestic  wastewater  effluent  in 
certain  parts  of  Florida.  Regulated 
categories  and  entities  include: 


Category 


Examples  of  regulated 
entities 


Municipalities 
and  Local 
Govemment 

Private  


Class  I  municipal  injection 
wells  disposing  of  domes- 
tic wastewater  effluent  in 
certain  parts  of  Florida. 

Class  I  municipal  injection 
wells  disposing  of  domes- 
tic wastewater  effluent  in 
certain  parts  of  Florida. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 


regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  146.15  of  the 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Preamble  Outline 

l.  Background 

A.  Statutory  and  Regulatory  Framework 

B.  Domestic  Wastewater  Disposal  in 
Florida  Through  Class  1  Wells 

1.  Fluid  migration  requirements 

2.  Florida  geology 

C.  1999  Stakeholder  Meeting 

D.  Proposed  Regulations 

1.  Flexibility  provided  in  SDWA  Section 
1421 

2.  What  the  proposal  will  allow 

3.  Rule  applicability 

4.  Monitoring 

5.  Operating  conditions 

6.  Demonstration  review 

E.  The  Cost  of  Compliance 

n.  Regulatory  Impact/Administrative 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Executive  Order  13045:  Children's 
Health  Protection 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Executive  Order  13132:  Federalism 

F.  Unfunded  Mandates  Reform  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

I.  Plain  Language 

I  Background 

A.  Statutory  and  Regulatory  Framework 

Class  I  underground  injection  wells 
are  regulated  under  the  authority  of  Part 
C  of  the  Safe  Drinking  Water  Act 
("SDWA"  or  "the  Act")  (42  U.S.C.  300h 
et  seq.).  The  SDWA  is  designed  to 
protect  the  quality  of  drinking  water 
sources  in  the  United  States  and 
prescribes  that: 

Underground  injection  endangers  drinking 
water  sources  if  such  injection  may  result  in 
the  presence  in  underground  water  which 
supplies  or  can  reasonably  be  expected  to 
supply  any  public  water  system  of  any 
contaminant,  and  if  the  presence  of  such 
contaminant  may  result  in  such  system's  not 
complying  with  any  national  primary 
drinking  water  regulation  or  may  otherwise 
adversely  affect  the  health  of  persons. 
(Section  1421(d)(2)  of  the  SDWA,  42  U.S.C. 
300h(d)(2).) 

Part  C  of  the  Act  specifically 
mandates  the  regulation  of  underground 
injection.  The  Agency  has  promulgated 
a  series  of  UIC  regulations  under  this 
authority  at  40  CFR  Parts  144-147.  The 
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chief  goal  of  any  Federally-approved 
UIC  Program  (whether  administered  by 
the  State  or  EPA)  is  the  protection  of 
underground  sources  of  drinking  water 
(USDVVs).  This  includes  not  only  those 
aquifers  which  are  presently  being  used 
for  drinking  water,  but  also  those  which 
may  potentially  be  used  in  the  futiu-e. 
EPA  has  established  through  its  UIC 
retJulations  that  underground  aquifers 
with  less  than  10,000  mg/1  total 
dissolved  solids  (TDS)  which  contain  a 
sufficient  quantity  of  ground  water  to 
supply  a  public  water  system  are 
USDWs.  (40  CFR  144.3) 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
specifying  minimum  requirements  for 
effective  State  programs  to  prevent 
underground  injection  that  endangers 
drinking  water  sources.  EPA 
promulgated  administrative  and 
permitting  regulations,  now  codified  in 
40  CFR  Parts  144  and  146.  on  May  19, 
1980  (45  FR  33290),  and  technical 
requirements,  in  40  CFR  Part  146,  on 
lune  24,  1980  (45  FR  42472).  The 
regulations  were  subsequently  amended 
on  August  27,  1981  (46  FR  43156), 
February  3,  1982  (47  FR  4992),  January 
21.  1983  (48  FR  2938),  April  1,  1983  (48 
FR  14146).  luly  26,  1988  (53  FR  28118), 
December  3,  1993  (58  FR  63890),  June 
10,  1^34  (59  FR  29958),  December  14, 
1994  (59  FR  64339),  June  29,  1995  (60 
FR  33926)  and  December  7,  1999  (64  FR 
68546).  Section  1421(b)(3)(A)  of  the  Act 
also  provides  that  EPA's  UIC  regulations 
shall  "permit  or  provide  for 
consideration  of  varying  geologic, 
hydrological,  or  historical  conditions  in 
different  States  and  in  different  areas 
vdthin  a  State." 

When  EPA  promulgated  its  UIC 
regulations,  it  defined  five  classes  of 
injection  wells  in  §  144.6.  Class  I  wells 
are  defined  as  wells  which  inject  fluids 
beneath  the  lowermost  formation 
containing,  within  one  quarter  mile  of 
the  well  bore,  a  USDW.  Class  I  wells  can 
be  hazardous,  industrial  or  municipal 
waste  disposal  wells.  EPA  is  only 
discussing  existing  Class  I  municipal 
wells  in  this  proposed  rule.  Class  I 
municipal  wells  can  be  owned  by  public 
and  private  entities. 

Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  national 
primary  enforcement  responsibility  to 
administer  the  UIC  program.  Those 
States  receiving  such  authority  are 
referred  to  as  "Primacy  States."  Florida 
received  national  primary  enforcement 
responsibility  for  the  UIC  program  for 
Class  I,  III,  IV  and  V  wells  on  March  9, 
1983.  UIC  regulations  specific  to 
Florida's  primacy  program  are 
established  in  Part  147,  Subpart  K.  For 
the  remainder  of  this  preamble, 


references  to  the  UIC  Program 
"Director"  means  the  Secretary  of  the 
Florida  Department  of  Environmental 
Protection  (FDEP).  Currently,  all  UIC 
Programs  in  Indian  Country  for  Florida 
are  directly  implemented  by  EPA.  There 
are  no  known  Class  I  municipal  wells  in 
Florida  in  Indian  Country. 

B.  Domestic  Wastewater  Disposal  in 
Florida  Through  Class  I  Wells 

BegiDLning  more  than  20  years  ago, 
mimicipalities  in  Florida  began  to 
pursue  the  use  of  underground  injection 
as  an  alternative  to  surface  disposal  of 
treated  wastewater  from  domestic 
wastewater  treatment  facilities. 
Underground  injection  technology  was 
employed  to  relieve  stress  to  surface 
water  environments  because  it  was 
technologically  feasible  to  inject  large 
volumes  of  wastewater  into  deep 
cavernous  formations.  Through 
technical  and  monetary  assistance,  EPA 
supported  construction  of  many  of  these 
facilities  in  an  effort  to  safeguard  surface 
waters.  Through  injection  technology, 
domestic  wastewater  facilities  have 
been  able  to  dispose  of  large  quantities 
of  domestic  effluent,  with  the  resulting 
benefit  of  reducing  impacts  to  surface 
ecosystems.  Facilities  that  inject 
domestic  wastewater  into  wells  below 
the  lowermost  USDW,  are  considered  to 
have  a  Class  I  municipal  injection  well 
and  in  Florida  inject  into  zones  ranging 
from  650  to  3,500  feet  below  land 
surface. 

The  volumes  of  domestic  wastewater 
permitted  for  injection  at  Class  I 
municipal  well  facilities  presently  range 
from  less  than  one  million  gallons  per 
day  (MGD)  at  the  Gasparilla  Island 
Water  Utilities  to  about  110  MGD  at 
Miami-Dade  Water  &  Sewer  Department, 
South  District  Wastewater  Treatment 
Plant.  Florida  requires  that  domestic 
wastewater  must  be  treated  to  secondary 
wastewater  treatment  (See  40  CFR  Part 
133)  standards  at  a  minimum  prior  to 
injection. 

At  the  time  Florida  permitted  the 
currently  operating  Class  I  municipal 
wells,  characterization  of  the  geology 
indicated  that  there  was  adequate 
confinement  to  separate  the  injection 
fluids  from  the  USDW.  Because  it  was 
thought  there  was  adequate 
confinement,  it  was  believed  that 
injection  fluids  would  never  migrate 
upwards  into  the  shallower  geologic 
formations  containing  USDWs. 
However,  monitoring  of  injection 
operations  over  the  past  several  years 
has  indicated  some  deep  geologic  zones 
provide  less  confinement  between 
formations  than  originally  thought.  In  a 
few  cases,  fluid  movement  has  occurred 
into  the  base  of  the  lowermost  USDW. 


1.  Fluid  Migration  Requirements 

In  addition  to  miuiicipal  wells,  Class 
I  wells  also  include  hazardous  or 
nonhazardous  industrial  wells  which 
inject  into  geologic  formations  below 
the  lowermost  USDW.  (Hazardous  waste 
injection  must  meet  additional  Resovuce 
Conservation  and  Recovery  Act  (RCRA) 
requirements.  See  40  CFR  Part  148.) 

When  EPA  promulgated  its 
regulations  for  the  UIC  program,  it 
established  different  requirements  for 
each  class  of  wells,  based  upon  the  uses 
and  risks  of  various  types  of  wells.  All 
classes  of  wells  are  required  to  comply 
with  §  144.12(a)  which  states: 

No  owner  and/or  operator  shall  construct, 
operate,  maintain,  convert,  plug,  abandon,  or 
conduct  any  other  injection  activity  in  a 
manner  that  allows  the  movement  of  fluid 
containing  any  contaminant  into 
underground  sources  of  drinking  water,  if  the 
presence  of  that  contaminant  may  cause  a 
violation  of  any  primary  drinking  water 
regulation  under  40  CFR  Part  142  or  may 
otherwise  adversely  affect  the  health  of 
persons. 

Then,  for  Class  1, 11  and  HI  wells, 
§  144.12(b)  more  specifically  provides 
that: 

if  any  water  quality  monitoring  of  an 
underground  source  of  drinking  water 
indicates  the  movement  of  any  contaminant 
into  the  underground  source  of  drinking 
water,  except  as  authorized  under  Part  146, 
the  Director  shall  prescribe  such  additional 
requirements  for  construction,  corrective 
action,  operation,  monitoring,  or  reporting 
(including  closure  of  the  injection  well)  as 
are  necessary  to  prevent  such  movement. 

In  contrast  to  subsection  (a),  which, 
for  all  classes  of  wells,  prohibits  fluid 
movement  that  endangers  USDWs, 
Section  144.12(b)  requires  for  Class  1, 11 
and  III  wells,  that  a  State  or  Federal  UIC 
program  director,  upon  detection  of 
contaminant  movement  into  a  USDW, 
prescribe  requirements  to  prevent  any 
such  movement,  regardless  of  whether 
the  movement  may  endanger  the  USDW. 

In  addition  to  §  144.12(b).  EPA 
established  technical  and  other 
requirements  for  specific  classes  of 
wells  in  Parts  144  and  146  regulations. 
The  Parts  144  and  146  regulations 
address  siting,  construction,  operation, 
and  closure  of  wells.  Section  144.12(b} 
and  the  specific  technical  requirements 
of  Parts  144  and  146  regulate  the 
activities  through  which  fluid 
movement  may  result  and  impose 
requirements  designed  to  ensiu^  that 
Class  I,  n  and  III  wells  will  not  endanger 
USDWs  by  prohibiting  movement  of  any 
fluid  into'the  USDW. 

Today's  proposed  change  to  the 
technical  requirements  in  Part  146  for 
Class  I  miuiicipal  wells  in  certain  parts 
of  Florida  will  be  implemented  through 
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the  addition  of  §  146.15  pursuant  to  the 
authority  of  Section  1421(b)(3)(A)  of  the 
SDWA.  Section  1421(b)  of  the  SDWA 
requires  that  EPA  promulgate 
regulations  which  provide  the  minimum 
requirements  for  an  effective  UIC 
program:  such  regulations  "shall 
contain  minimum  requirements  for 
effective  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources."  (Section 
1421(b)(1),  42  U.S.C.  §300h(b)(l).) 
Section  1421(b)(3)(A)  also  provides  that 
EPA  regulations  "shall  permit  or 
provide  for  consideration  of  varying 
geologic,  hydrological,  or  historical 
conditions  in  different  States  and  in 
different  areas  within  a  State."  (Section 
1421(b)(3)(A),  42  U.S.C. 
§  300h{b)(3)(A).)  The  proposed  change 
in  the  technical  requirements  for  Class 
I  municipal  wells  in  certain  parts  of 
Florida  is  being  undertaken  pursuant  to 
Section  1421(b)(3)(A)  in  recognition  of 
the  appropriateness  of  a  different 
standard  of  USDW  protection  in  light  of 
Florida's  unique  geology,  hydrogeology 
and  historical  (as  well  as  present  and 
future)  wastewater  disposal  needs. 

2.  Florida  Geology 

In  Florida,  as  in  most  areas  of  the 
country,  sedimentary  rocks  are  the 
predominant  rock  type,  although  the 
specific  types  of  sedimentary  rocks  are 
different.  In  other  areas,  the  underlying 
rock  consists  of  clastic  rock  (sandstone, 
siltstone,  and  shale)  and  carbonate  rock 
(limestone  and  dolomite).  Limestone 
and  dolomite  are  often  classified  as 
carbonate  rock  because  of  their  mineral 
composition.  Limestone  is  often  formed 
by  accumulation  of  organic  remains 
such  as  corals  or  shells,  and  consists 
mainly  of  calcium  carbonate.  Dolomite 
is  composed  of  the  mineral  calcium 
magnesium  carbonate  and  is  generally 
formed  by  alteration  of  limestone. 
Clastic  rocks  are  formed  from 
weathering  and  erosion  and  are  made 
up  of  fragments  of  sand,  silt,  and  clay. 
This  eroded  clastic  material  is 
transported  and  deposited  at  locations 
where  it  becomes  the  subsurface  rock 
after  burial  and  compression. 

Where  sedimentary  rocks  exist,  clastic 
rocks  (sandstones,  siltstones,  shales) 
and  carbonate  rocks  (limestones  and 
dolomites)  comprise  the  geologic 
formations  that  serve  as  the  injection 
zones  and  confining  zones  for 
underground  injection  activity.  Whether 
a  rock  layer  can  serve  as  an  injection 
zone  or  a  confining  zone  depends  on  its 
porosity  (the  amount  of  pore  space 
between  grains  of  sand)  and  its 
permeability  (the  interconnectivity  of 
this  pore  space).  In  general,  rocks  with 
higher  porosity  and  permeability 


usually  serve  as  injection  zones  because 
these  characteristics  readily  allow  for 
the  fluids  that  naturally  exist  in  the  pore 
spaces  (known  as  native,  formation,  or 
connate  fluids)  to  be  displaced  by 
injection  fluids.  Rock  layers  with  lower 
permeability  or  porosity  do  not  allow 
such  movement,  and  typically  serve  as 
confining  zones.  Sandstones  usually 
serve  as  injection  zones  because  their 
porosity  and  permeability  allows  for 
native  formation  fluids  to  move  freely 
and  be  displaced  by  injection  fluids. 
Siltstones  generally  are  not  good 
injection  zones  because  they  have  less 
permeability  than  needed  for  injection 
operations.  However,  they  also  generally 
have  too  much  permeability  to  serve  as 
a  confining  unit.  Shales  often  serve  as 
confining  zones  for  undergroimd 
injection  purposes  because  they  have 
high  porosity  but  low  permeability 
(fluids  do  not  move  fi-eely  through  the 
zone). 

Limestone  and  dolomite  sequences 
can  be  lithologically  complex  because, 
within  a  carbonate  rock  layer,  the 
porosity  and  permeability  may  be 
greatly  affected  by  geologic  processes 
that  occur  after  the  rocks  are  formed. 
These  include  tectonic  fracturing  and 
chemical  interactions  between 
carbonate  rock  and  fluids  traveling 
through  these  fractures.  The  porosity 
and  permeability  of  carbonate  rock  has 
been  enhanced,  reduced,  and,  in  places, 
eliminated.  The  porosity  and 
permeability  variations  of  the  carbonate 
rocks  of  peninsular  Florida,  which 
define  their  confining  ability,  may  be 
quite  local  in  nature. 

That  is,  even  within  the  same 
geological  horizon  or  geological  deposit 
of  a  particular  time,  there  may  be  areas 
of  high  porosity  and  permeability  close 
to  low-porosity  areas  of  porosity  and 
permeability.  This  can  complicate  or 
compromise  the  use  of  carbonate  rocks 
as  injection  or  confining  zones. 

Sedimentary  rock  types  in  a  given 
location  vary  based  on  changes  in  the 
environment  at  the  time  they  were 
deposited.  Carbonate  sediments  may 
develop  in  many  environmental 
settings,  but  the  most  prolific 
accumulations  occur  in  wanner  climates 
which  are  conducive  to  the 
development  of  corals  and  other  skeletal 
marine  organisms  with  shells  composed 
of  calcium  carbonate  minerals.  A  lack  of 
clastic  deposition  also  favors  carbonate 
deposition.  If  clastic  sediments  start  to 
be  deposited  on  a  coral  formation,  the 
sediments  would  bury  and  kill  the 
organisms,  thereby  preventing  further 
growth  of  the  coral  formation. 

In  many  areas  of  the  country, 
sequences  of  sediment  deposition 
alternate  between  clastic  and  carbonate 


rocks,  reflecting  changes  in  the 
depositional  environment.  Clastic 
sediments  usually  accumulate  near  the 
medium  that  transported  the  sediments, 
such  as  the  mouth  of  a  river.  Carbonate 
sediments,  on  the  other  hand,  generally 
accumulate  near  where  they  are  formed, 
such  as  a  coral  formation.  The  thickest 
deposits  of  carbonate  rocks  occur  where 
there  are  warm  climates  and  limited 
media  (rivers  for  example)  to  transport 
clastic  sediment. 

The  current  injection  and  confining 
zones  in  peninsular  Fli)rida  e.xist  in 
what  is  known  as  the  Floridan  Aquifer 
System.  The  Floridan  Aquifer  System  is 
made  up  of  carbonate  rocks.  Parts  of  the 
Floridan  Aquifer  System  also  are 
USDWs.  The  rocks  were  formed  on  a 
broad,  marine  shelf  with  a  warm 
climate,  which  was  distant  from  sources 
of  clastic  sediment  such  as  rivers.  This 
setting  allowed  for  the  development  of 
thick  deposits  of  limestone  and 
dolomite  (carbonate  rock)  without 
significant  amounts  of  sandstones, 
siltstones,  and  shales  (clastic  rock) 
found  in  other  areas  of  the  country. 
Because  of  the  absence  of  shales  in 
peninsular  Florida,  which  are  frequently 
the  confinmg  zones  in  other  areas  of  the 
country,  the  carbonate  rocks  themselves 
must  serve  as  both  the  confining  and 
injection  zone.  This  is  unusual  and 
unique,  but  possible  because  of  the 
variability  in  the  porosity  and 
permeability  of  carbonate  rocks  as 
discussed  previously  as  well  as  the 
existence  of  numerous  vertical  and 
horizontal  faults  withm  the  formations. 

The  porosity  and  permeability 
variations  of  the  carbonate  rocks  of 
peninsular  Florida  and  the  existence  of 
fractures  within  the  formation 
determine  their  confining  ability.  The 
porosity  varies  greatly,  even  within  the 
same  horizon  or  geological  deposit  of  a 
particular  time.  While  the  confining 
ability  within  the  ruck  sequences  that 
comprise  the  Floridan  Aquifer  appears 
adequate  for  most  injection  facilities, 
there  are  some  injection  well  locations 
where  the  carbonate  formation  does  not 
appear  to  provide  adequate 
confinement  This  i-  substantiated  by 
water  quality  analysis  of  monitoring 
wells  at  selected  injection  facilities. 
While  most  of  the  country  can  depend 
on  clastic  shales  for  confinement, 
Florida's  geology  has  ver\'  different 
characteristics  which  were  not 
considered  during  original 
promulgation  of  the  Class  I  regulations. 

It  now  appears,  from  recent  well 
monitoring  data,  that  upward  fluid 
movement  from  some  Class  I  municipal 
operations  occurs  in  Florida  because  the 
injection  fluid  irom  Class  I  municipal 
wells  has  a  lower  density  (lower  total 
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dissolved  solids)  than  the  native 
formation  fluids.  This  tends  to  cause  the 
less  dense  injection  fluids  to  rise  to  the 
top  of  the  injection  zone  preferentially 
through  fractures  that  may  exist  within 
the  formations.  Because  of  its  buoyancy, 
the  injectate  may  also  rise  above  the 
injection  zone  if  these  migration 
pathways  exist.  This  monitoring  data 
also  indicates  that  injection  fluid  has 
migrated  vertical Iv  into  USDWs. 

The  application  of  the  proposed  rule 
is  limited  to  both  certain  geologic 
conditions  and  certain  geographic  areas 
in  Florida  It  is  limited  geographically  to 
the  following  counties:  Brevard, 
Broward.  Charlotte,  Collier,  Dade, 
Flagler.  Glades,  Hendrv.  Highlands, 
Hillsborough.  Indian  River.  Lee, 
Manatee.  Martin.  Monroe.  Okeechobee, 
Orange,  Osceola,  Palm  Beach,  Pinellas, 
St.  lohns,  St.  Lucie,  Sarasota,  and 
V'olusia  These  counties  are  included  in 
this  proposed  rule  because  they  have 
the  unique  geologic  conditions  that  are 
predominated  by  carbonate  rocks 
discussed  previously  The  counties  were 
selected  using  a  map  adapted  from 
Florida  Geological  Survey  map  series  94 
"Potential  Subsurface  Zones  for  Liquid- 
Waste  Storage  in  Florida,"  created  by 
lames  A.  Miller  of  the  United  States 
Geological  Survey  in  1979  The 
geological  conditions  considered  are 
those  where  the  injection  and  confining 
zones  are  both  in  the  Floridan  Aquifer, 
and  no  clastic  confining  unit  separates 
the  injection  zone  from  the  lowermost 
L'SDW.  EPA  requests  comment  on 
whether  these  are  the  appropriate 
counties  to  target  in  this  proposal  or 
whether  additional  (or  fewer)  counties 
in  Florida  should  be  included.  See 
United  States  Geological  Survey's 
website  for  specific  information  on 
Florida's  geology  at  http:// 
www.usgs.gov. 

C.  1999  Stakeholder  Meeting 

To  assist  .in  developing  an  approach 
to  deal  with  the  Class  I  municipal  wells 
in  Florida,  EPA  held  a  stakeholder 
meeting  on  July  7,  1999.  in  West  Palm 
Beach.  Florida  to  solicit  stakeholder 
input.  Over  100  people  attended  the 
meeting  in  person  or  via  conference  call 
with  30  people  giving  oral  comments. 
Additional  written  statements  have  been 
received  since  the  meeting 
Municipalities,  industry,  environmental 
groups  and  private  citizens  participated. 
M  that  meeting.  EPA  presented  four 
general  options  then  being  considered; 
(1)  Make  no  regulatory  change,  (2) 
reclassify  the  wells  from  Class  I 
municipal  to  Class  \'  municipal,  (3) 
convert  the  wells  directly  to  Class  V  by 
allowing  injection  directly  into  the 
USDW,  and  (4)  make  some  regulatory 


change.  The  following  is  a  discussion  of 
each  of  these  options. 

Option  1 :  Make  no  regulatory  change. 
This  option  would  require  those 
facilities  where  it  has  been  shown  that 
fluids  are  migrating  into  a  USDW  to 
either  cease  Class  1  injection  and  find 
another  disposal  alternative  or  obtain  an 
aquifer  exemption  to  allow  continued 
injection.  Some  facilities  indicated  that, 
because  of  other  state  laws  and  rules, 
there  is  no  surface  water  disposal  option 
available  to  them.  Other  facilities  said 
they  would  have  to  treat  the  effluent  to 
a  much  higher  standard  than  is 
currently  required  in  order  to  use 
surface  waters  as  a  disposal  option.  If  a 
facility  would  choose  to  obtain  an 
aquifer  exemption,  they  would  need  to 
show  that  the  aquifer  is  not  reasonably 
expected  to  supply  a  public  water 
system,  which  would  be  very  difficult  to 
show. 

Option  2:  Reclassify  the  wells  from 
Class  I  municipal  wells  to  Class  V  wells. 
This  option  would  have  involved  the 
determination  that  the  facility  no  longer 
meets  the  regulatory  definition  of  a 
Class  1  well,  j  e  ,  a  well  injecting  below 
the  lowermost  formation  containing  a 
USDW  (40  CFR  144  6).  Under  this 
option.  EPA  and  stakeholders  discussed 
whether  facilities  with  fluid  movement 
could  seek  reclassification  in  a  permit 
action  from  Class  I  to  Class  V  on  the 
basis  that  injection  is  taking  place  into 
(rather  than  below)  the  formation  that 
contains  the  USDW.  Under  current 
Florida  requirements,  if  a  Class  V  well 
is  discharging  into  a  USDW,  the  facility 
must  meet  the  national  primary 
drinking  water  standards  at  the  point  of 
discharge.  CompUance  at  the  point  of 
discharge  could  make  this  option  more 
costly  to  the  discharger  than  Option  1. 
The  Agency  is  not  planning  to  allow 
reclassification  unless  the  well  was 
misclassified  in  the  first  instance. 
Misclassification  might  have  occurred  if 
the  well  did  not  originally  meet  the 
definition  of  a  Class  I  well.  The  facility 
could  demonstrate  this  if  new 
information  has  become  available  that 
proves  that  the  well  originally  was 
injecting  into  a  USDW  and  therefore 
would  meet  the  definition  of  a  Class  V 
well. 

Option  3:  Convert  the  welJs  to  Class  V 
by  allowing  injection  directly  into  the 
USDW.  Under  this  option,  wells  would 
inject  municipal  wastewater  directly 
into  or  above  the  formation  containing 
the  lowermost  USDW,  This  option  is 
different  from  the  reclassification  option 
(Option  2)  because  the  well  would  have 
to  be  physically  altered  to  inject  into  the 
USDW.  Similar  to  the  previous  option, 
under  current  Florida  rules,  a  facility 
would  have  to  meet  national  primary 


drinking  water  standards  at  the  point  of 
discharge  under  this  option.  Several 
stakeholders  commented  that  the 
formations  within  the  USDW  do  not 
have  sufficient  capacity  to  accept  the 
quantities  of  fluid  currently  injected 
into  the  deeper  formations  which, 
because  of  their  luiique  hydrogeologic 
characteristics,  can  accept  large 
quantities  of  fluid.  This  option  has 
always  been  available  to  die  facilities 
but  has  not  been  used  because  of  these 
limitations  and  the  extensive  treatment 
that  would  be  required  for  the  discharge 
to  meet  the  State's  standards. 

Option  4:  Make  some  regulatory 
change.  This  is  the  option  that  is  being 
proposed  today  and  will  be  discussed  in 
Section  D. 

Participants  in  the  stakeholder 
meeting  suggested  that  protecting 
ground  water  was  a  high  priority.  Some 
municipcdities  advocated 
reclassification  to  Class  V  wells  while 
others  said  a  regulatory  change  would 
be  more  beneficial.  Municipalities 
advocated  the  reclassification  of  the 
wells  to  Class  V.  Envirorunental  groups 
generally  wanted  to  require  the  facilities 
to  apply  higher  levels  of  treatment  prior 
to  injection.  Many  felt  that  injection  was 
still  a  viable  option  but  attention  should 
be  paid  to  protect  the  future  use  of  the 
ground  water  resource. 

D.  Proposed  Regulations 

1.  Flexibility  Provided  in  SDWA  Section 
1421 

The  SDWA  requires  EPA  to 
promulgate  regulations  that  contain 
minimum  requirements  for  efiFective 
programs  to  prevent  undergroimd 
injection  which  endangers  drinking 
water  sources.  The  Act  further  states 
that: 

Underground  injection  endangers  dhnJung 
water  sources  if  such  injection  may  result  in 
the  presence  in  underground  water  which 
supplies  or  can  reasonably  be  expected  to 
supply  any  public  water  system  of  any 
contaminant,  and  if  the  presence  of  such 
contaminant  may  result  in  such  system's  not 
complying  with  any  national  primary 
drinking  water  regulation  or  may  otherwise 
adversely  affect  the  health  of  persons.  (42 
U.S.C.  300h  (d)(2)) 

EPA  responded  to  the  SDWA  mandate 
(1421(b)(5))  that  imderground  injection 
not  endanger  USDWs  by  requiring  that 
Class  I  wells  prevent  the  movement  of 
any  fluids  into  a  USDW.  However,  EPA 
prescribed  no  limits  on  the  quality  or 
quantity  of  the  fluids  being  injected. 
EPA  established  a  "no  fluid  movement" 
requirement  for  all  Class  I  wells  even 
though  such  wells  are  different  with 
respect  to  their  design,  construction, 
and  operation.  EPA  believed  a  uniform 
standard  would  be  easier  to  interpret, 
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comply  with,  and  enforce,  and  such  a 
standard  was  generally  accepted  among 
the  regulated  community.  This 
acceptance  was  based  upon  the 
assumption  that  specific  strata  existed 
around  the  country  that  could  generally 
serve  as  a  barrier  to  fluid  movement  and 
that,  therefore,  there  was  no  need  for 
additional  limits  on  effluent  quantity  or 
quality.  This  was  also  thought  to  be  true 
in  Florida,  even  though  Florida's 
geology  does  not  fit  the  "classic"  model. 

Since  the  original  UIC  regulations 
were  passed,  information  from  several 
deep  monitoring  wells  placed  at  the 
base  of  the  lowermost  USDW  near 
certain  municipal  injection  wells  in 
Florida  have  shown  evidence  that  there 
has  been  fluid  migration  out  of  the 
designated  injection  zone.  Through 
evaluation  of  this  information,  it  is 
suspected  that  sufficient  geologic  strata 
separating  the  injection  zones  and  the 
USDW  do  not  exist  in  certain  parts  of 
Florida.  Therefore,  considering  the 
State's  unique  geology,  the  assumption 
underlying  the  development  of  the  fluid 
movement  prohibition  for  Class  I 
municipal  wells  needs  (i.e.,  availability 
of  adequate  confinement)  to  be  reviewed 
for  Florida.  Since  current  Federal  UIC 
regulations  do  not  provide  Class  I 
municipal  wells  with  the  flexibility  to 
demonstrate  that  injection  and  any 
subsequent  fluid  movement  would  not 
endanger  underground  drinking  water 
sources,  EPA  has  decided  that  such 
flexibility  should  now  be  built  into  the 
Florida-specific  UIC  regulations  for 
existing  municipal  Class  I  wells. 

The  Act  permits  EPA,  under  Section 
1421(b)(3)(A),  to  consider  specific  State 
geologic,  hydrological  and  historical 
conditions  when  passing  regulations  to 
prevent  endangerment.  Section 
1421(b)(3)(A)  states,  "The  regulations  of 
the  Administrator  under  this  section 
shall  permit  or  provide  for 
consideration  of  varying  geologic, 
hydrological,  or  historical  conditions  in 
different  States  and  in  different  areas 
within  a  State."  The  proposed  rule  is 
being  developed  based  on  South 
Florida's  unique  carbonate — rock 
geology,  discussed  previously,  the  vast 
hydrological  capacity  that  characterize 
the  formations  where  wastewater  is 
injected  and  the  extent  to  which 
municipalities  in  South  Florida  have 
turned  to  Class  1  wells  as  a  very 
important  method  for  wastewater 
disposal.  Florida  is  currenUy  also  the 
only  State  in  the  country  that  disposes 
of  treated  domestic  waste  through  Class 
I  municipal  injection  wells.  EPA 
believes  that  all  these  conditions 
support  the  regulatory  approach  being 
proposed  here  for  existing  Class  I 


municipal  wells  in  certain  parts  of 
Florida. 

2.  What  the  Proposal  Will  Allow 

EPA  is  now  considering  a  regulatory 
approach  for  existing  Class  I  municipal 
wells  in  certain  counties  in  Florida  that 
addresses  the  lack  of  sufficient 
confinement  of  Class  I  municipal 
injection  while  continuing  to  meet  the 
requirement  of  the  Act  to  prevent 
underground  injection  that  endangers 
underground  drinking  water  sources. 
These  counties  are:  Brevard,  Broward. 
Charlotte.  Collier,  Dade,  Flagler,  Glades, 
Hendry.  Highlands.  Hillsborough, 
Indian  River,  Lee,  Manatee,  Martin, 
Monroe.  Okeechobee.  Orange.  Osceola. 
Palm  Beach.  Pinellas,  St.  Johns.  St. 
Lucie.  Sarasota,  and  Volusia.  The 
proposed  rule  provides  an  option  for 
qualified  operators  of  domestic 
wastewater  facilities  in  these  counties  to 
continue  disposal  underground  rather 
than  relying  on  surface  and/or  ocean 
disposal  of  effluent.  Further,  the 
proposed  rule  would  compel  facilities  to 
provide  more  advanced  wastewater 
treatment  that  will  raise  the  economic 
value  of  the  treated  effluent  and  in  turn 
promote  greater  wastewater  reuse. 

The  proposed  rule  creates,  for  certain 
Florida  Class  I  wells  that  inject  domestic 
wastewater,  an  authorization  to  iniect, 
regardless  of  fluid  movement  into  the 
USDW,  so  long  as  the  facility  can 
demonstrate  that  it  will  meet  certain 
protective  criteria  relating  to  the  quality 
of  the  injected  fluid,  and  that  the 
injected  fluids  will  not  cause  any 
USDWs  to  exceed  primary  drinking 
water  regulations  in  Part  141  of  this 
chapter  and  other  health  based 
standards.  The  proposed  rule  is 
consistent  with  the  mandate  of  the 
SDWA.  as  it  establishes  requirements 
which  prevent  endangerment  of 
USDWs.  The  conditions  placed  upon 
wells  receiving  this  authorization  to 
inject  are  designed  to  prevent 
endangerment  of  USDWs,  while 
providing  for  the  possibility  of 
continued  injection  operations.  In  order 
to  further  ensure  that  the  authorization 
to  inject  is  consistent  with  the  goals  of 
the  SDWA.  the  proposal  specifies  that 
EPA  participate  in  the  review  and 
approval  of  the  facility's  application  for 
this  authorization,  even  though  the  State 
of  Florida  has  primacy  for  the  Class  I 
UIC  program.  EPA  will  have  90  days  to 
disapprove  the  State's  approval  of  any 
authorization  under  this  proposed  rule. 
If  EPA  does  not  respond  within  90  days, 
the  demonstration  is  approved. 

EPA  is  co-proposing  for  public 
comment  two  approaches  for  regulating 
Class  I  municipal  wells  in  specific  areas 
of  Florida  where  injection  has  caused  or 


may  cause  fluid  movement  into  a 
USDW.  The  two  options  are:  Option  1 — 
Facilities  must  provide  advanced 
wastewater  treatment  with  a 
demonstration  that  the  injectate  will  not 
cause  a  USDW  to  exceed  any  primary 
drinking  water  regulations  in  Part  141  of 
this  chapter  and  other  health  based 
standards  [e.g.,  Federal  or  State  health 
advisories);  and  Option  2 — Facilities 
must  conduct  an  in-depth  hydrogeologic 
demonstration  and  must  provide 
advanced  treatment,  as  necessary,  to 
ensure  that  injectate  will  not  cause  a 
USDW  to  exceed  any  primary  drinking 
water  regulations  in  Part  141  of  this 
chapter  and  other  health  based 
standards.  The  requirements  of  these 
options  are  in  paragraph  (d). 

The  difference  between  these  two 
options  is  that  Option  2  would  require 
a  much  more  extensive  demonstration 
than  in  Option  1  because  a  high  level  of 
treatment  before  injection  provides  a 
safety  net  of  contaminant  removal.  Both 
of  these  proposals  apply  to  existing 
municipal  weiLs  which  inject  domestic 
wastewater  effluent    An  existing  well  is 
defined  as  a  well  for  which  a  complete 
UIC  construction  permit  application  has 
been  received  bv  the  Director  on  or 
before  the  date  of  publication  of  this 
proposed  rule  in  the  Federal  Register. 
This  rule  is  proposed  for  existing  wells 
only  because,  given  ciurent  knowledge 
of  the  existing  fluid  migration  problems, 
future  well  applications  will  be 
reviewed  with  more  scrutiny  than  wells 
that  have  already  been  permitted  and 
such  review  will  ensure  that  adequate 
confinement  exists  so  that  fluid 
movement  should  not  occur  The 
Agency  is  requesting  comments  on 
whether  this  proposed  rule  should 
apply  to  existing  wells  only,  or  if  this 
proposed  rule  should  also  apply  to  new 
wells. 

Although  the  municipal  wells  that  are 
covered  by  this  proposed  rule  receive 
primarily  domestic  wastewater,  they 
also  receive  some  wastewater  from 
industrial  sources.  This  rulemaking 
does  not  specifically  require  that  these 
industrial  facilities  have  a  pretreatment 
program  in  place  that  would  require 
them  to  pretreat  the  wastewater  that 
enters  the  facility's  treatment  system. 
Such  a  program  may  be  necessary  to 
address  contaminants  that  enter  a 
facility's  wastewater  treatment  system 
and  are  not  sufficiently  removed  by  the 
treatment  system  to  prevent 
concentrations  of  the  contaminant  from 
entering  a  USDW  and  causing  the 
USDW  to  exceed  drinking  water 
regulations  or  other  health  based 
standards.  Although  Florida  requires 
that  publicly  owned  treatment  works 
(POTWs)  greater  than  5  million  gallons 
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per  day  (MGD)  meet  certain 
pretreatment  requirements,  this  may  not 
sufficiently  address  contaminants  in 
fluids  that  move  into  a  USDW  as  a  result 
of  underground  injection  from  smaller 
POTVVs  or  others  that  could  be  exempt 
from  existing  pretreatment 
requirements.  EPA  therefore  solicits 
public  comment  OxT  the  need  by  the 
Agency  to  require  pretreatment  as  an 
additional  condition  of  authorization 
under  today's  proposal  and,  whether  to 
extend  the  pretreatment  standards 
presently  required  by  the  State  to 
injection  facilities  with  less  than  5 
MGD. 

3.  Rule  Applicability 

This  proposed  rule  applies  only  to 
existing  Class  I  municipal  wells  which 
inject  treated  domestic  wastewater 
effluent  that  have  caused  or  may  cause 
fluid  mcjvement  into  USDWs  in  specific 
counties  in  Florida.  These  counties  are: 
Brevard,  Broward,  Charlotte,  Collier, 
Dade.  Flagler.  Glades.  Hendry, 
Highlands.  Hillsborough,  Indian  River, 
Lee.  Manatee.  Martin.  Monroe. 
Okeechobee,  Orange,  Osceola,  Palm 
Beach.  Pinellas,  St.  Johns,  St.  Lucie, 
Sarasota,  and  Volusia.  This  rule  applies 
to  both  publically  and  privately  owned 
facilities.  The  definition  of  domestic 
wastewater  can  be  found  in  paragraph 
(c)  of  this  proposed  rule. 

4.  Monitoring 

EPA  is  considering  adding  more 
specific  monitoring  requirements  for  the 
effluent  and  the  ground  water  than 
specified  in  *?  146  13  The  effluent  will 
be  characterized  initially  to  determine 
the  level  of  contaminants  in  the 
wastewater  and  then  at  least  annually  to 
ensure  that  the  treatment  process  is 
meeting  its  objectives.  This  monitoring, 
at  a  minimum,  would  be  for  all 
contaminants  regulated  under  the 
national  primarv  drinking  water 
regulations  and  other  health  based 
standards.  The  Director  shall  also 
require  that  the  owner  and/or  operator 
develop  and  implement  an  ambient/ 
ground  water  monitoring  program.  The 
ground  water  monitoring  program  will, 
at  a  minimum,  analyze  the  ground  water 
to  determine  if  any  primar\  drinking 
water  regulations  in  Part  141  of  the 
chapter  or  other  health  based  standards 
have  been  violated.  The  monitoring  is  to 
verify  that  the  injection  operation  shall 
not  endanger  the  USDW  through 
movement  of  the  injectate  or  formation 
fluids.  These  requirements  would  be 
incorporated  as  permit  conditions  of  an 
operation  permit  under  the  Florida  UIC 
program.  Additional  requirements,  such 
as  the  construction  of  additional 
monitoring  wells  may  be  needed  on  a 


case-by-case  basis.  EPA  is  requesting 

comments  on  any  additional  monitoring 
requirements  for  the  final  rule. 

5.  Operating  Conditions 

Operating  conditions  determined 
necessary  to  prevent  endangerment  of 
the  USDW  by  the  demonstration  will  be 
incorporated  by  the  Director  as  permit 
conditions  to  either  a  permit 
modification  or  permit  issuance. 
Conditions  may  include,  but  are  not 
limited  to.  treatment  requirements 
including  pretreatment  (if  any), 
monitoring  criteria  and  frequency,  and 
reporting  frequency. 

The  options  which  are  being  co- 
proposed  for  paragraph  (d)  are  as 
follows: 

Option  1 — Advanced  wastewater 
treatment  with  a  non-endangerment 
demonstration.  The  authorization  to 
inject  under  Option  1  requires  that  the 
owner  and/or  operator  of  a  Class  I 
municipal  well  injecting  domestic 
wastewater  effluent  treat  their 
wastewater  by  advanced  treatment 
methods  and  high-level  disinfection  and 
demonstrate  that  the  injection  of  the 
wastewater  effluent  would  not  cause 
fluids  that  exceed  the  national  primary 
drinking  water  regulations  or  other 
health  based  standards  to  enter  the 
USDW.  The  non-endangerment 
demonstration  would  focus  on  any 
contaminants  that  still  exceed  national 
drinking  water  regulations  or  other 
health  based  standards  after  advanced 
wastewater  treatment.  The 
demonstration  would  identify  any  such 
contaminants  and  demonstrate  that  they 
would  not  cause  similar  exceedances  in 
the  USDW. 

EPA  solicits  public  comment  on  four 
alternatives  for  the  appropriate  level  of 
advanced  wastewater  treatment, 
nutrient  removal,  and  high-level 
disinfection  that  should  be  required  of 
these  facilities.  The  final  rule  will 
specify  only  one  alternative. 

Advanced  treatment  options  reflect  a 
wide  range  of  biochemical  oxygen 
demand  (BOD)  removal  and  nutrient 
removal  capabilities.  In  designing  the 
Clean  Water  Needs  Survey,  States  and 
EPA  identified  four  advanced  treatment 
options  that  represent  a  range  of 
treatment  scenarios  commonly  used  by 
municipalities  for  advanced  wastewater 
treatment.  These  include  plants 
designed  to  meet  BOD  levels  of  10-24 
mg/1  with  and  without  nutrient  removal 
capability,  and  plants  designed  to  meet 
more  stringent  BOD  levels  of  less  than 
10  mg/1  with  and  without  nutrient 
removal  capability.  EPA  is  considering 
a  range  of  advanced  treatment 
alternatives,  and  is  seeking  comment  on 
which  alternative  to  specify  in  the  final 


rule  if  Option  1  is  selected  The 
alternatives  evaluated  and  proposed  are; 
Treatment  to  10-24  mg/1  BOD  with 

disinfection: 
Treatment  to  10-24  mg/1  BOD  with 

disinfection  and  nutrient  removal; 
Treatment  to  <10  mg/1  BOD  with 

disinfection; 
Treatment  to  <10mg/l  BOD  with 

disinfection  and  nutrient  removal. 

Advanced  treatment  is  any  level  of 
treatment  in  excess  of  secondary 
treatment  and  may  include  processes  to 
remove  nutrients  such  as  nitrogen  and 
phosphorus  and  other  pollutants  found 
in  the  wastewater  stream  entering  the 
municipal  treatment  plant.  To  achieve 
high  level  disinfection,  a  process 
designed  to  kill  most  microorganisms  in 
water  including  pathogenic  (disease 
causing)  bacteria,  owners  and/or 
operators  must  allow  the  wastewater  to 
remain  in  contact  with  at  least  1 .0  mg/ 
1  of  free  chlorine  for  at  least  15  minutes 
of  contact  wdth  no  fecal  coliform. 
Facilities  will  also  be  required  to 
provide  dechlorination,  if  necessary,  as 
part  of  the  advanced  wastewater 
treatment  to  ensure  that  USDWs  are  not 
endangered  from  disinfection  by- 
products. 

Option  2 — In-depth  hydrogeologic 
demonstration  and  advanced  treatment, 
as  necessary.  The  authorization  to  inject 
imder  Option  2  requires  that  the  owner 
and/or  operator  of  a  Class  I  municipal 
well  injecting  domestic  wastewater 
effluent  provide  a  hydrogeologic 
demonstration  that  the  injection 
operation  would  not  cause  fluids  that 
will  migrate  into  the  USDW  to  exceed 
the  national  primary  drinking  water 
regulations  or  other  health  based 
standards.  EPA  anticipates  that  this 
hydrogeologic  demonstration  would  be 
similar  in  detail  to  that  required  for  a 
RCRA  land  ban  no-migration  petition 
and  consist  of  an  evaluation  of  the 
results  of  sampling  and  analysis  for 
contaminants  in  wastewater  prior  to 
injection  and  in  water  samples  from 
deep  monitoring  wells  at  the  base  of  the 
USDW  and  would  also  include  detailed 
hydrogeologic  modeling  of  fluid 
transport  from  the  injection  zone  to 
those  areas  of  the  subsurface  including 
USDWs  to  which  the  fluid  and 
contaminants  in  the  fluid  have  migrated 
and  may  migrate.  This  demonstration 
would  include  at  a  minimum:  groimd- 
water  modeling,  geochemical  analysis 
and  effluent  and  ground-water 
monitoring  and  analysis.  The  items 
included  in  the  demonstration  are 
intended  to  characterize  how  the 
effluent  is  expected  to  move  vertically 
and  horizontally  after  it  is  injected  into 
the  subsurface  and  to  determine  if  the 
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effluent  or  the  formation  fluids  will 
enter  the  USDW.  If  it  is  anticipated  that 
the  fluids  may  enter  the  USDW,  the 
demonstration  must  show  that  the  fluids 
will  not  endanger  the  USDW  and  exceed 
primary  drinking  water  regulations  in 
Part  141  or  other  health  based 
standards. 

If  the  owner  and/or  operator  cannot 
successfully  demonstrate  that  the 
injection  operation  meets  these  criteria, 
the  owner  and/or  operator  must  treat  the 
injectate  to  address  the  contaminants  of 
concern  and  satisfy  the  criteria  of 
paragraph  (d)  that  the  injectate  would 
notcause  a  USDW  to  exceed  the 
national  primary  drinking  water 
regulations  or  other  healUi  based 
standards  prior  to  receiving  an 
authorization  for  permit  authorizing 
continued  injection  pursuant  to  this 
rule.  The  Agency  also  solicits  comments 
as  to  whether  this  hydrogeologic 
demonstration,  and  the  determination  of 
what  level  of  advanced  wastewater 
treatment  may  be  necessary,  should 
include  a  requirement  for  pretreatment 
as  may  be  necessary  to  address 
contaminants  that  may  move  through  a 
treatment  system  and  enter  into  a 
USDW  at  concentrations  of  concern. 

The  differences  between  the  two 
options  proposed  under  paragraph  (d) 
are  that  the  first  option  gives  a  higher 
level  of  confidence  that  any  fluids  that 
migrate  into  the  USDW  will  meet  the 
applicable  standards.  This  is  because 
the  facilities  must  design,  construct  and 
operate  a  specific  level  of  advanced 
wastewater  treatment  and  also 
demonstrate  that,  after  the  effluent  is 
treated,  any  constituent  which  exceeds 
any  primary  drinking  water  regulations 
in  Part  141  or  other  health  based 
standards  at  the  point  of  injection  will 
not  exceed  the  standards  when  the  fluid 
enters  the  base  of  the  USDW. 

For  Option  1 ,  this  demonstration 
could  be  as  simple  as  referencing 
technical  literature  describing  die-off 
rates  for  viruses  and  other  pathogens,  or 
how  metals  bind  in  soils  compared  to 
the  results  of  ground  water  sampling 
and  analysis  pursuant  to  §  146.13.  EPA 
expects  that  there  would  be  fewer 
parameters  (contaminants  in 
concentrations  of  concern)  requiring  a 
demonstration  in  Option  1  since  the 
effluent  would  be  subject  to  advanced 
treatment  and  disinfection  and  less 
ground  water  modeling. 

For  Option  2  under  paragraph  (d),  the 
facility  is  afforded  the  opportunity  to 
demonstrate  the  necessity  for  additional 
treatment  and  tailor  the  level  of 
treatment  to  the  quality  of  fluid  that  has 
migrated  or  may  migrate  into  the  base  of 
the  USDW.  The  level  of  treatment 
needed  to  make  a  successful 


demonstration  under  Option  2  could 
vary  from  facility  to  facility. 
Constituents  in  the  effluent  that  exceed 
primary  drinking  water  regulations  in 
Part  141  or  other  health  based  standards 
would  need  to  be  sampled  at  the  base 
of  the  USDW,  analyzed  and  evaluated  to 
ensure  that  the  requirements  of  this 
proposed  rule  are  met.  EPA  solicits 
conunents  on  each  of  these  options  for 
ensuring  that  any  fluid  that  doqs  migrate 
into  the  base  of  a  USDW  will  meet 
applicable  standards.  In  particular,  EPA 
solicits  comments  on  the  ability  of 
owners  and  operators  to  provide  the 
kind  of  hydrogeologic  and  other 
information  necessary  for  a  successful 
hydrogeologic  demonstration. 

If  it  adopts  Option  2,  EPA  also 
proposes  to  require  that  all  facilities 
qualifying  for  authorization  to  inject 
under  this  section  must  have  advanced 
wastewater  treatment  and  high  level 
disinfection  in  place  by  the  year  2015. 
This  requirement  is  to  address  water 
shortages  in  Florida  and  encourage 
water  reuse.  The  year  2015  is  being 
proposed  in  order  to  provide  the 
wastewater  treatment  facilities  with 
adequate  time  to  evaluate  all  of  their 
municipal  wastewater  reuse  and 
disposal  options  and  to  plan  for  any 
construction  of  treatment  facilities 
needed.  Prior  to  the  year  2015,  under 
Option  2,  the  owner/operator  of  the 
wastewater  treatment  facility  would  still 
have  to  demonstrate  that  they  will  not 
endanger  USDWs.  EPA  is  soliciting 
comment  on  the  appropriate  level  of 
advanced  wastewater  treatment  and 
nutrient  removal  to  be  required  by  the 
facilities  by  2015.  The  levels  of 
treatment  being  considered  are  the  same 
as  those  listed  in  Option  1  above. 

6.  Demonstration  Review 

The  demonstration  under  paragraph 
(d)  must  be  submitted  to  both  the  State 
and  EPA  for  review.  The  authorization 
to  continue  to  inject  under  a  permit 
shall  become  final  90  days  after  the 
State  Director  approves  the 
demonstration  and  submits  the  approval 
in  writing  to  the  Regional  Administrator 
if  he  or  she  does  not  disapprove  the 
authorization  within  the  90  days.  Any 
disapproval  by  the  Regional 
Administrator  shall  state  the  reasons 
and  shall  constitute  final  Agency  action. 
The  owner  and/or  operator  must  update 
the  required  demonstration  with  each 
subsequent  Class  I  operation  permit 
application,  every  five  (5)  years,  as 
required  in  paragraph  (f).  The  update 
shall  include  an  analysis  of  all 
monitoring  results  since  the  original 
demonstration  and  verification  that  the 
original  demonstration  is  still  valid  for 
the  disposal  operation. 


EPA  is  soliciting  comments  on  all 
aspects  of  this  proposal,  and  in 
particular  on  whether  to  select  either 
Option  1  or  2  or,  if  it  would  be  more 
appropriate,  to  select  a  combination  of 
both  options.  In  addition  the  Agency 
requests  comments  on  EPA's  regulatory 
approach  to  continue  to  allow  facilities 
with  fluid  movement  to  inject  by 
improving  the  quality  of  the  injected 
fluid.  In  particular,  the  Agency  invites 
comm6>nt  and  data  on  any  commenters' 
preference  among  the  various  means  of 
domestic  wastewater  disposal  in 
Florida,  the  effects  that  those  methods 
have  on  Florida's  fragile  environment, 
and  the  extent  to  which  this  proposal 
may  result  in  the  increased  or  decreased 
use  of  reuse  or  other  disposal  practices 
such  as  ocean  or  other  surface  water 
disposal. 

E.  The  Cost  of  Compliance 

The  proposed  rule  does  not  impose 
any  new  requirements  on  Class  I 
municipal  wells  in  Florida,  but  merely 
provides  an  alternative  authorization  to 
inject  for  which  a  well  owner  and/or 
operator  may  apply  if  the  well  falls 
within  the  narrow  criteria  of  the 
proposed  rule.  Because  continued 
operation  of  Class  I  municipal  injection 
wells  which  result  in  movement  of 
fluids  into  or  between  USDWs  is 
contrary  to  existing  Federal  UIC 
regulations,  the  proposed  rule  offers 
such  facilities  an  ability  to  continue  to 
operate  legally  provided  they  meet  the 
new  requirements. 

The  proposed  rule  presents  owners 
and/or  operators  of  such  Class  I  wells 
with  options  for  continued 
authorization  to  inject  should  fluid 
movement  occur.  In  the  absence  of  the 
proposed  regulatory  changes,  facilities 
that  exhibit  fluid  movement  would  need 
to  close  their  wells  and  adopt 
alternative  disposal  practices.  The 
economic  analysis  for  this  proposed  rule 
compares  the  costs  of  compliance  under 
this  proposed  rule  with  the  costs  of 
compliance  under  the  current 
regulations.  Small  private  and 
governmental  entities  are  the  likely 
owners  and/or  operators  of  Class  I  wells 
in  Florida  disposing  of  domestic 
wastewater  effluent. 

The  factors  taken  into  account  in 
estimating  these  costs  include  the 
number  of  existing  facilities  that  are 
potentially  affected  by  the  proposed 
rule,  the  current  regulatory 
requirements  for  Florida  Class  I 
municipal  facilities,  and  the  current 
extent  of  treatment  at  each  facility. 
Many  of  the  cost  estimates  are  presented 
as  a  range,  with  the  lower  figures 
representing  an  assumption  that  25%  of 
the  existing  facilities  will  experience 
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fluid  movement  ard  the  upper  figures 
representing  an  assumption  that  100% 
of  the  facilities  will  experience  fluid 
movement.  Specific  to  Option  2,  of  the 
facilities  that  do  not  currently  provide 
advanced  wastewater  treatment  and 
high  level  disinfection,  25%  are 
assumed  to  be  able  to  make  the 
hydrugeologic  demonstration  with  the 
addition  of  high-level  disinfection  only 
and  75%  will  have  to  provide  both  high- 
level  disinfection  and  advanced 
wastewater  treatment.  The  baseline 
assumes  the  costs  associated  with 
complying  with  the  current  UlC 
regulations  These  costs  include  closing 
the  wells  and  adopting  alternative 
disposal  practices,  which  could  consist 
of  surface  water  disposal,  ocean  outfall, 
and/or  reuse. 

Four  different  treatment  scenarios 
have  been  evaluated  with  each  of  the 
proposed  options.  The  target 
contaminant  removal  levels  are  based 
on  the  pollutant  parameter  biochemical 
oxygen  demand  (BOD)  removed: 
Treatment  to  10-24  mg/1  BOD  with 

disinfection 

Treatment  to  10-24  mg/1  BOD  with 
disinfection  and  nutrient  removal 

Treatment  to  <10  mg/1  BOD  with 
disinfection 

Treatment  to  <10mg/l  BOD  with 
disinfection  and  nutrient  removal 

Given  these  assumptions,  the  costs  to 
Class  I  municipal  facilities  .  including 
monitoring  costs,  in  Florida  are 
estimated  to  be  as  follows  (in  millions 
of  dollars): 

Baseline  Scenario:  Total  Capital  Costs 
$721-2,882 

Total  Annualized  Costs  (Capital  & 
Operating)  $203-811 
Regulatory  Option  1:  Total  Capital  Costs 
$254-1,678 

Total  Annualized  Costs  (Capital  & 
Operating)  $131-587 

Total  Annualized  Savings  from 
Baseline  $72-224 
Regulator\  Option  2:  Total  Capital  Costs 
$201-1,329 

Total  Annualized  Costs  (Capital  & 
Operating)  $101-453 

Total  Annualized  Savings  from 
Baseline  $102-358 

EPA  is  soliciting  comments  on  the 
assumptions  used  in  the  economic 
analysis  that  was  developed  for  this 
proposed  rule  The  economic  analysis  is 
part  of  the  record  for  this  proposed  rule 
(see  Additional  Docket  Information  in 
the  SUPPLEMENTARY  INFORMATION  section 
above). 

EPA  notes  that  a  facility  may  choose 
to  cease  underground  injection  and,  as 
permitted  under  State  or  Federal  law, 
opt  to  discharge  to  surface  waters,  either 
to  fresh  waters,  estuaries  or  through  an 


outfcdl  to  ocean  waters.  EPA  solicits 
comments  regarding  whether  these  are 
preferred  disposal  methods.  In 
particular,  EPA  solicits  comments  about 
what  disposal  actions  municipalities 
may  take  if  there  is  no  regulatory  change 
or  in  the  event  either  one  of  the  two 
proposed  options  is  promulgated.  EPA 
also  solicits  comments  on  the  potential 
economic  or  environmental  impact  of 
either  making  no  change  or  choosing 
either  of  the  proposed  options. 

II.  Regulatory  Impact  Administrative 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  armual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is,  therefore, 
not  subject  to  OMB  review. 

B.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997).  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator^'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
proposed  rule  provides  an  optional 
authorization  for  certain  Class  I  wells  in 
Florida  to  inject  domestic  wastewater 
effluent  only  if  the  practice  is 
demonstrated  not  to  endanger 
underground  sources  of  drinking  water. 
The  criteria  established  in  the  rule 
safeguards  these  resources  for  all 
potential  users,  including  but  not 
limited  to  children. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  Agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposing  to  secondarily  treated 
wastewater  injected  into  the  subsurface 
through  Class  I  municipal  wells  in 
Florida. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  317.17)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division;  U.S. 
Envirorunental  Protection  Agency 
(2822);  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20460;  by  email 
at  farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  dowrdoaded  ofi'  the  internet  at  http:/ 
/wivw.  epa  .gov/icr. 

The  proposed  ICR  estimates 
monitoring,  demonstration,  reporting 
and  recordkeeping  burdens  and  costs  for 
Class  I  underground  injection  well 
operators  in  Florida  under  the  proposed 
rule.  Information  regarding  wastewater 
quality,  treatment  and  migration  will  be 
collected  as  outlined  in  the  rule  for 
review  by  the  State  of  Florida  as 
primacy  agent.  Under  the  proposed  rule, 
the  primacy  State  would  be  required  to 
revise  and  resubmit  a  UIC  program 
application  for  Class  I  wells.  EPA  is  also 
requesting  that  facility  owners  and/or 
operators  demonstrate,  using  a  modeling 
study,  that  by  the  time  effluent  reaches 
the  USDW,  it  is  in  compliance  with  the 
SDWA  national  primary  drinking  water 
standards.  Wells  for  which  it  cannot  be 
demonstrated  that  sufficient  water 
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quality  exists  at  the  bottom  of  the 
USDW  would  have  to  upgrade  their 
wastewater  treatment  to  qualify  for  the 
proposed  authorization  to  inject. 

Information  collected  under  SDWA 
and,  by  extension,  this  ICR  is  expected 
to  be  used  by  EPA  and  the  State  of 
Florida  to  help  insure  the  maintenance 
of  clean,  safe  public  drinking  water 
supplies. 

Operators  of  injection  wells  may 
claim  confidentiality,  as  provided  in 
§  144.5,  Confidentiality  of  Information. 
If  confidentiality  is  requested,  the 
information  is  treated  in  accordance 
with  the  provisions  of  40  CFR  Part  2, 
Public  Information. 

Information  collected  under  this  ICR 
is  intended  for  the  Agency's  and/or 
State's  internal  use  and  there  are  no 
plans  to  routinely  release  or  publish  any 
of  the  data.  However,  if  no  claim  of 
confidentiality  is  made  at  the  time  of 
submission,  the  information  can  be 
made  available  to  the  public  without 
further  notice. 

EPA  estimates  that  the  average  annual 
burden  on  Class  I  municipal  well 
operators  (which  includes  public  and 
private  entities)  and  the  State  of  Florida 
will  be  1,556  hours  for  Option  1  of  the 
proposed  rule  and  2,265  hoius  for 
Option  2.  This  is  based  on  an  estimate 
that  1  State,  Florida,  will  need  to 
provide  44  responses  each  year  at  10 
hours  per  response  for  Option  1  and  44 
responses  at  10.6  hours  per  response  for 
Option  2.  It  is  also  estimated  that  9 
Class  I  municipal  well  operators  will 
need  to  provide  an  average  of  15.7 
responses  each  year  at  an  average  of  7.9 
hours  per  response  for  Option  1  and  an 
average  of  15.7  responses  each  year  at 
an  average  of  12.8  hours  per  response 
for  Option  2.  The  labor  burden  is 
estimated  for  activities  associated  with 
reading  and  understanding  the  rule, 
performing  and  reviewing  monitoring, 
performing  and  reviewing  engineering 
demonstrations,  and  meeting  primacy 
requirements.  In  addition  to  the 
recordkeeping  and  reporting  burden,  it 
is  estimated  that  an  average  annual  cost 
of  $688,678  will  be  incurred  for  capital 
and  operations  and  maintenance  (O&M) 
costs  for  Option  1,  and  $884,943 
annually  for  Option  2.  Capital  costs  are 
for  installation  of  monitoring  wells  and 
associated  equipment  needed  to  collect 
data  under  the  rule  requirements.  O&M 
costs  are  for  acquisition  of  contracting 
services  to  perform  analysis  and 
demonstrations  required  by  the 
proposed  rule. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Envirorunental 
Protection  Agency  (2822);  1200 
Peimsylvania  Avenue,  N.W., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  N.W.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA.  "  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  July  7,  2000,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  August  7, 
2000.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  conunent  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 


entity  is  defined  as:  (1)  A  small  business 
whose  annual  revenue  is  less  than  $5 
million  according  to  SBA  size 
standards;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulator\'  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  'which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  EPA  estimates  there  are 
approximately  42  existing  Class  I 
municipal  wells  that  at  some  point 
during  their  operating  life  could  cause 
fluid  movement  into  a  USDW  and  fall 
within  the  scope  of  this  proposed  rule. 
Of  these  42  facilities,  13  are  small 
governmental  entities  and  one  is  a  small 
business. 

As  discussed  in  section  I.E.,  the 
economic  impact  of  this  proposed  rule 
actually  results  in  a  cost  savings  to  the 
Class  I  municipal  facilities  compared  to 
the  baseline,  i.e.,  complying  with 
current  regulations.  Because  Class  I 
wells  which  may  seek  the  authorization 
to  inject  provided  by  the  proposed  rule 
are  only  affected  if  they  cause  fluid 
movement  prohibited  by  present  law, 
EPA  has  determined  that  the  effect  on 
small  entities  will  be  positive  to  the 
extent  they  are  impacted.  If  the  entity 
chooses  not  to  seek  the  authorization  to 
inject,  the  legal  status  of  its  continued 
operations  is  not  impacted  by  the 
proposed  rule.  We  have  therefore 
concluded  that  today's  proposed  rule 
either  will  have  no  effect  on  or,  in  the 
alternative,  will  provide  regulatory 
relief  for  small  entities. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
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comments  on  issues  related  to  such 

impacts. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 

meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Elxecutup  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  allows  for  an  optional  alternate 
method  for  the  State  of  Florida  to  use  to 
ensure  that  no  owner  and/or  operator 
would  endanger  a  USDW  by  injection  of 
domestic  wastewater  effluent  into  a 
Class  I  municipal  well.  EPA  is  not 
proposing  that  an  owner  and/or  operator 
must  use  this  proposed  authorization, 
but  rather  is  proposing  options  that 
owners  and/or  operators  of  existing 
Class  I  municipal  wells  may  wish  to 
explore  in  order  to  maintain  the  use  of 
their  injection  operations.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Although  Section  6  of  Executive 
Order  13132  does  not  apply  to  this  rule, 
EPA  did  consult  with  the  Florida 
Department  of  Environmental  Protection 
in  developing  this  rule  and  they  agree 
with  EPA  s  strategy. 


F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  {Jtemative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Because  the  authorization 
to  inject  provided  for  by  the  proposed 
rule  is  optional  on  applicants,  the  costs 
inoirred  by  an  entity  in  conjunction 
with  such  authorization  to  inject  under 
the  proposed  rule  are  discretionary,  not 
mandated.  The  total  cost  impact,  in 
comparison  to  other  alternatives  to 
provide  effective  wastewater  disposal,  is 
anticipated  to  be  positive  for  those 
entities  that  choose  to  avail  themselves 
of  the  option  provided  by  this  proposed 
rule.  This  rule  will  reduce  the  burden 


imposed  by  the  current  regulations. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  Section  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  governments.  This  proposed  rule 
is  not  targeted  at  small  governments.  It 
offers  owmers  and  operators  of  Class  I 
wells  in  certain  parts  of  Florida  which 
inject  domestic  wastewater  effluent  an 
alternative  method  of  compliance  with 
the  existing  UIC  rule,  which  prohibits 
injection  that  endangers  USDWs, 
without  requiring  the  facilities  to  cease 
injection  and  abandon  their  existing 
Class  I  municipal  injectir  .  wells.  This 
rule  will  provide  them  \.  itii  a  less 
burdensome  alternative  !  or  compliance. 
Thus,  today's  rule  is  noi  subject  to  the 
requirements  of  Section  203  of  UMRA. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  volujitary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  avadlable  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  volimtary 
consensus  standards. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
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governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  goverrunents,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  nor  does  it 
impose  substantial  direct  compliance 
costs  on  them.  At  present,  there  are  no 
Class  I  UIC  wells  used  for  domestic 
wastewater  effluent  disposal  in  Florida 
that  are  owned  or  operated  by  an  Indian 
tribal  community.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  imderstand.  For 
example: 

— Have  we  organized  the  material  to  suit 

your  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

List  of  Subjects  in  40  CFR  Part  146 

Environmental  protection,  Indians- 
lands,  Intergovernmental  relations, 
Reporting  and  Recordkeeping 
requirements.  Water  Supply. 

Dated:  June  27.  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 


of  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  146- UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.\  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

2.  Section  146.15  is  added  to  read  as 
follows: 

§146.15     Class  i  municipal  well  alternate 
authorization  in  Florida 

(a)  Authorization  to  inject  pursuant  to 
this  section  is  limited  to  existing  Class 

I  municipal  wells  in  specific  geographic 
regions  as  defined  in  paragraph  (h)  of 
this  section  that  inject  domestic 
wastewater  effluent  as  defined  in 
paragraph  (c)  of  this  section  and  that 
have  caused  or  may  cause  fluid 
movement  into  USDWs.  Pursuant  to  this 
section,  an  existing  Class  I  well  does  not 
violate  the  regulatory  prohibitions  in 
Parts  144  and  146  of  this  chapter  against 
the  movement  of  injection  or  formation 
fluids  into  a  USDW,  provided  that  such 
well  operates  consistently  with  the 
requirements  of  this  section. 

(b)  For  purposes  of  this  section,  an 
existing  Class  I  well  is  defined  as  a  well 
for  which  a  complete  UIC  construction 
permit  application  has  been  received  by 
the  Director  on  or  before  the  date  of 
publication  of  this  proposed  rule  in  the 
Federal  Register. 

(c)  For  purposes  of  this  section, 
injected  fluids  shall  be  considered 
domestic  wastewater  effluent  if  they  are 
injected  by  a  facility  that: 

(1)  Is  a  publicly  or  privately  owned 
and  operated  domestic  wastewater 
treatment  facility; 

(2)  Receives  wastewater  derived 
principally  fi-om  dwellings,  business 
buildings,  institutions,  and  the  like, 
commonly  referred  to  as  sanitary 
wastewater  or  sewage,  and 

(3)  Provides  at  least  secondary 
treatment,  as  described  in  §  133.102  of 
this  chapter,  of  the  waste  prior  to 
injection. 

Option  1  for  Paragraph  (d) 

(d)  In  order  for  a  Class  I  municipal 
well  to  qualify  for  authorization 
pursuant  to  paragraph  (a)  of  this  section, 
the  owner  and/or  operator  shall  treat  the 
well's  injectate  prior  to  injection  using 
advanced  wastewater  treatment  and 
high-level  disinfection  and  shall  also 
provide  a  non-endangerment 
demonstration  that  the  injected  fluids 
will  not  cause  any  USDWs  to  exceed 
primary  drinking  water  regulations  in 
Part  141  of  this  chapter  and  other  health 


based  standards  [e.g..  Federal  and  State 
health  advisories).  This  demonstration 
would  focus  on  any  contaminants  that 
are  expected  to  exceed  primar\'  drinking 
water  regulations  in  Part  141  of  this 
chapter  and  other  health  based 
standards  (e.g..  Federal  and  State  health 
advisories)  after  treatment  and  would 
include,  at  a  minimum,  effluent 
monitoring  and  an  analysis  of  any  such 
contaminants  following  injection.  To 
achieve  high  level  disinfection,  a 
process  designed  to  kill  most 
microorganisms  in  water  including 
pathogenic  (disease  causing)  bacteria, 
oviTiers  and/or  operators  must  allow  the 
wastewater  to  remain  in  contact  with  at 
least  1.0  mg/1  of  free  chlorine  for  at  least 
15  minutes  of  contact  with  no  fecal 
coliform.  The  minimum  level  of 
advanced  wastewater  treatment  that 
must  be  provided  is: 
Option  a:  10-24  mg/1  BOD  with 

disinfection. 
Option  b:  10-24  mg/1  BOD  with 

disinfection  and  nutrient  removal. 
Option  c;  <10  mg/1  BOD  with 

disinfection. 
Option  d:  <10  mg/1  BOD  with 

disinfection  and  nutrient  removal. 

Option  2  for  Paragraph  (d) 

(d)  In  order  for  a  Class  I  municipal 
well  to  qualify  for  authorization 
pursuant  to  paragraph  (a)  of  this  section, 
the  owner  and/or  operator  must  provide 
a  hydrogeologic  demonstration  to  the 
satisfaction  of  the  Director  and  EPA  that 
the  injected  fluids  will  not  cause  any 
USDWs  to  exceed  primarv  drinking 
water  regulations  in  Part  141  of  this 
chapter  and  other  health  based 
standards  [e.g..  Federal  and  State  health 
advisories).  This  demonstration  would 
include  at  a  minimum:  ground-water 
modeling,  geochemical  analysis  and 
effluent  and  ground-water  monitoring 
and  analysis.  If  they  cannot  make  this 
demonstration,  the  owner  and/or 
operator  must  provide  sufficient 
advanced  wastewater  treatment, 
nutrient  removal  and  high-level 
disinfection  to  enable  them  to 
demonstrate  that  the  injected  fluids  will 
not  cause  any  USDWs  to  exceed  primary 
drinking  water  regulations  in  Part  141  of 
this  chapter  and  other  health  based 
standards  (e.g..  Federal  and  State  health 
advisories). 

(e)  The  demonstration  pursuant  to 
paragraph  (d)  of  this  section  must  be 
submitted  to  both  the  State  and  EPA  for 
review.  The  demonstration  shall  be 
reviewed  and  either  approved  or 
disapproved  in  writing  by  the  Director. 
If  the  Director  disapproves  the 
demonstration,  the  applicant  shall  not 
have  met  the  requirements  of  paragraph 
(d)  of  this  section.  If  the  Director 
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approves  the  demonstration,  he  or  she 
shall  promptly  mail  a  copy  of  the 
approval  to  the  Regional  Administrator. 
The  authorization  shall  become  final  if 
the  State  Director  submits  the  approval 
in  writing  to  the  Regional  Administrator 
and  the  Regional  Administrator  has  not 
disapproved  the  authorization  within  90 
days.  Any  disapproval  by  the  Regional 
.administrator  shall  state  the  reasons  for 
disapproval  and  shall  constitute  final 
Agency  action.  In  the  event  the  Regional 
Administrator  exercises  this  authority  to 
disapprove  the  demonstration,  the 
applicant  shall  not  have  met  the 
requirements  of  paragraph  (d)  of  this 
section.  The  Director's  approval  and  any 
conditions  of  the  authorization  shall  be 
included  as  part  of  the  permit  decision. 

(f)  Monitoring  and  reporting.  In 
addition  to  meeting  the  requirements  of 
§  146.13,  the  ovvnner/operator  must 
perform  such  monitoring,  analysis,  and 
reporting  as  specified  by  the  Director  in 
the  permit  authorization.  The 
monitoring  required  under  this  section 
will  include,  at  a  minimum,  initial 
characterization  and  annual  analysis  of 
the  injectate  for  contaminants  covered 
by  the  primary  drinking  water 
regulations  in  Part  141  of  this  chapter  or 
other  health  based  standards.  The 
Director  shall  also  require  that  the 
owner/operator  develop  and  implement 
an  ambient/ground  water  monitoring 
program 

The  gruund  water  monitoring  program 
will,  at  a  minimum,  analyze  the  ground 


water  to  determine  if  any  primary 
drinking  water  regulations  in  Part  141  of 
the  chapter  or  other  health  based 
standards  have  been  violated.  The 
monitoring  is  to  verify  that  the  injection 
operation  shall  not  endanger  the  USDW 
through  movement  of  the  injectate  or 
formation  fluids.  These  requirements 
would  be  incorporated  as  permit 
conditions  of  an  operation  permit  under 
the  Florida  UIC  program.  Additional 
requirements,  such  as  the  construction 
of  additional  monitoring  wells  may  be 
needed  on  a  case-by-case  basis. 

(g)  Owners  and/or  operators  of  Class 
I  injection  wells  which  are  operating 
under  the  authority  of  paragraph  (d)  of 
this  section  shall  update  and  resubmit 
their  demonstration  under  paragraph  (d) 
of  this  section  with  each  subsequent 
Class  I  operation  permit  application, 
every  five  (5)  years.  The  owner  and/or 
operator  shall  submit,  as  part  of  such 
subsequent  demonstrations,  all 
monitoring  results  not  available  at  the 
time  of  the  prior  permit  review  and 
verification  that  the  original 
demonstration  is  still  valid  for  the 
disposal  operation. 

(h)  Authorization  to  inject  domestic 
wastewater  through  existing  Class  I 
wells  pursuant  to  this  section  is  limited 
to  municipal  wells  in  Florida  in  the 
following  counties:  Brevard,  Broward, 
Charlotte,  Collier,  Dade,  Flagler,  Glades, 
Hendry,  Highlands,  Hillsborough, 
Indian  River,  Lee,  Manatee,  Martin, 
Monroe,  Okeechobee,  Orange,  Osceola, 


Palm  Beach,  Pinellas.  St.  Johns,  St. 
Lucie,  Sarasota,  and  Volusia. 

Proposed  only  if  Option  2  for 
paragraph  (d)  of  this  section  is  selected: 

(i)  Beginning  on  January  1,  2015, 
owners  and/or  operators  of  Class  I 
injection  wells  operating  under  the 
authority  of  this  section  may  not  qualify 
for  authorization  pursuant  to  this 
section  uidess  the  injectate  has  been 
subject  to  advanced  wastewater 
treatment  and  high-level  disinfection. 

The  minimum  level  of  advanced 
wastewater  treatment  that  must  be 
provided  is: 

Option  a:  10-24  mg/1  BOD  with 
disinfection,  or 

Option  b:  10-24  mg/1  BOD  with 
disinfection  and  nutrient  removal,  or 

Option  c:  <10  mg/1  BOD  with 
disinfection,  or 

Option  d:  <10  mg/1  BOD  with 
disinfection  and  nutrient  removal. 

(2)  The  owners  and/or  operators 
would  still  have  to  demonstrate  that  the 
injected  fluids  will  not  cause  any 
USDWs  to  exceed  primary  drinking 
water  regulations  in  Part  141  of  this 
chapter  and  other  health  based 
standards  [e.g.,  Federal  and  State  health 
advisories). 

[FR  Doc.  00-16753  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10590,  et  al.] 

Proposed  Exemptions.  Bank  of 

Oklahoma  (the  Bank)  and  First 
Tennessee  National  Corporation 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code), 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Conmients  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Attention: 
Application  No._     ,  stated  in  each 
Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 


shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate! 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Bank  of  Oklahoma  (the  Bank)  Located 
in  Tulsa,  OK 

[Application  No.  D-10590] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  purchase  or  redemption  of  shares 
by  an  employee  benefit  plan  (the  Plan), 
in  certain  mutual  funds  that  are  either 
affiliated  with  the  Bank  (the  Affiliated 
Funds)  or  are  unaffiliated  with  the  Bank 
(the  Third  Party  Funds).'  in  connection 
with  the  participation  by  the  Plan  in  the 
Bank-sponsored  Foundations  Program 
(the  Foundations  Program). 

In  addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 


'  The  Affiliated  Funds  and  the  Third  Party  Funds 
are  collectively  referred  to  herein  as  the  Funds. 


4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  and  (F)  of  the  Code,  shall 
not  apply  to  the  provision,  by  the  Bank, 
of  asset  allocation  services  to  an 
independent  fiduciary'  of  a  participating 
Plan  (the  Primary  Independent 
Fiduciary)  or  to  a  participant  (the 
Directing  Independent  Fiduciary)  of  a 
Plan  that  provides  for  participant 
investment  direction  (the  Participant- 
Directed  Plan),  which  may  result  in  the 
selection  of  portfolios  in  the 
Foundations  Program  for  the  investment 
of  Plan  assets,  by  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary,  and  the  receipt 
of  fees  by  the  Bank  and/or  its  affiliates. 

This  proposed  exemption  is  subject  to 
the  conditions  set  forth  below  in  Section 
II. 

Section  11.  General  Conditions 

(a)  The  participation  by  a  Plan  in  the 
Foundations  Program  is  approved  by  a 
Primary  Independent  Fiduciary  or  a 
Directing  Independent  Fiduciary,  in  the 
case  of  a  Participant-Directed  Plan.  and. 
no  Plan  covering  employees  of  the  Bank 
or  any  of  its  affiliates  is  eligible  to 
participate  in  the  Foundations  Program. 

fb)  As  to  each  Plan,  the  total  fees  that 
are  paid  to  the  Bank  and  its  affiliates 
constitute  no  more  than  reasonable 
compensation  for  the  services  provided. 

(c)  With  the  exception  of  distribution- 
related  fees  that  are  paid  to  the  Bank 
pursuant  to  Rule  12b-l  (the  Rule  12b- 

1  Fees)  of  the  Investment  Company  Act 
of  1940  (the  Investment  Company  Act) 
which  are  offset,  no  Plan  pays  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Funds. 

(d)  The  terms  of  each  purchase  or 
redemption  of  shares  in  the  Funds 
remain  at  least  as  favorable  to  an 
investing  Plan  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
uxurelated  party. 

(e)  The  Bank  provides  written 
documentation  to  each  Plan's  Primary 
Independent  Fiduciary  or  Directing 
Independent  Fiduciary  of  its 
recommendations,  as  well  as  on  the 
design  and  parameters  with  respect  to 
an  asset  allocation  model  (the  Asset 
Allocation  Model)  based  upon  objective 
criteria  that  are  uniformly  applied. 

(f)  Any  recommendation  or  evaluation 
made  by  the  Bank  to  a  Primary 
Independent  Fiduciary  or  a  Directing 
Independent  Fiduciary  is  implemented 
only  at  the  express  direction  of  such 
fiduciary. 

(g)  The  Bank  retains  an  independent 
financial  analyst  (the  Independent 
Financial  Analyst)  to — 

(1)  Review  the  investments  of  Plan 
assets  in  a  Third  Party  Fund  for 
purposes  of  performance  and  suitability; 
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(2)  Review  determinations  by  the 
Bank  to  add  a  Third  Party  Fund  or 
replace  an  Affiliated  Fund  with  a  Third 
Party  Fund;  and 

(3)  Ensure  that  only  one  Fund  fits  an 
asset  segment  (the  Asset  Segment)  such 
that  there  is  no  overlap  between  a  Third 
Partv  Fund  and  an  Affiliated  Fund. 
Further,  such  Independent  Financial 
Analyst  may  not  derive  more  than  5 
percent  of  its  total  aimual  revenues  from 
the  Bank  and/or  its  affiliates. 

(h)  The  quarterly  fee  that  is  paid  by 
a  Plan  to  the  Bank  and  its  affiliates  for 
asset  allocation  and  related  services  (the 
Wrap  Fee)  rendered  to  such  Plan  under 
the  Foundations  Program  is  offset  by — 

(1)  All  investment  management  fees 
(the  Advisory  Fees)  that  are  paid  to  it 
and/or  its  affiliates  by  the  Affiliated 
Funds; 

(2)  All  non-advisory  fees,  including 
custodial  fees.  Rule  12b-l  Fees  or 
subadministration  fees  (collectively,  the 
Administrative  Fees)  that  are  paid  to  the 
Bank  and/or  its  affiliates  by  the 
Affiliated  Funds;  and 

(3)  All  .-Kdmmistrative  Fees  which 
include,  but  are  not  limited  to,  Rule 
12b-l  Fees  and  sub-transfer  agency  fees, 
that  are  paid  to  the  Bank  and/or  its 
affiliates  by  the  Third  Party  Funds,  such 
that  the  sum  of  the  offset  and  the  net 
Wrap  Fee  will  always  equal  the 
aggregate  Wrap  Fee.  thereby  making  the 
Bank's  selection  of  .\ffiliated  Funds  or 
Third  Party  Funds  for  the  Asset 
Allocation  Models  a  "fee-neutral" 
decision. 

(i)  The  Plan  is  automatically 
rebalanced  on  a  quarterly  basis  (using 
net  asset  values  of  the  affected  Funds  as 
of  the  close  of  business)  on  a  pre- 
established  date  to  the  Asset  Allocation 
Model  previously  prescribed  by  such 
fiduciarv'  if  authorized  in  writing  by  the 
Primarv  Independent  Fiduciary,  and  if 
one  or  more  Fund  allocations  deviates 
from  the  Asset  Allocation  Model 
prescribed  by  such  fiduciary'  because — 

(1)  At  least  one  transaction  required  to 
rebalance  the  Plan  among  the  Funds 
involves  a  purchase  or  redemption  of 
securities  valued  at  Si 00  or  more;  and 

(2)  The  net  asset  value  of  the  Fund 
affected  would  be  more  than  5  percent 
of  the  Plan's  investment  in  such  Fund. 

(j)  The  Bank  may  make  adjustments  to 
the  composition  of  the  Asset  Allocation 
.Model  (the  Model  .Adjustmenls) 
unilaterally  onlv  within  certain 
authorized  parameters  approved  by  the 
Primary  Independent  Fiduciary,  or  upon 
the  consent  of  the  Primary  Independent 
Fiduciar\',  if  the  Bank  proposes  to 
exceed  the  parameters. 

(1)  If  the  Model  Adjustment  is  made 
unilaterallv  pursuant  to  Section  II(j) 
above,  the  Bank  may  ordy  deviate  from 


the  Normal  Position  of  a  given  Asset 
Allocation  Model  within  a  specified 
range,  not  to  exceed  15  percent  (above 
and  below)  the  Normal  Position  imder 
Section  111(1),  which  is  applied  to  the 
Asset  Allocation  Model's  entire 
allocation. 

(2)  With  respect  to  a  Model 
Adjustment  requiring  independent 
fiduciary  consent,  the  Bank  may  not 
change  the  asset  mix  outside  the  limits 
authorized  by  the  Primary  Independent 
Fiduciary  unless  it  provides  the  Primary 
Independent  Fiduciary  and  the 
Directing  Independent  Fiduciary,  upon 
the  request  of  the  Primary  Independent 
Fiduciary,  30  days'  advance  written 
notice  of  the  impending  change. 

(k)  The  notice  referred  to  above  in 
Section  II(j)  includes  a  termination 
advisory  form  (the  Termination 
Advisory)  which — 

(1)  Advises  the  Primary  Independent 
Fiduciary  of  the  right  to  withdraw  from 
the  Foundations  Program  or,  in  the  case 
of  the  Directing  Independent  Fiduciary, 
of  the  right  to  transfer  to  a  different 
Asset  Allocation  Model  without 
penalty;  and 

(2)  States  that  absent  any  affirmative 
action  by  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent 
Fiduciary,  the  Plan  will  be  reallocated 
within  the  revised  Normal  Positions  for 
the  Asset  Allocation  Model,  effective  as 
of  a  given  date 

(1)  The  Bank  provides  the 
Termination  Advisory  to  the  Primary 
Independent  Fiduciary  and,  if 
applicable,  the  Directing  Independent 
Fiduciary,  at  least  annually;  and 
provides  the  Termination  Advisory  in 
all  cases  whenever  the  Bank — 

(1)  Makes  a  Model  Adjustment  where 
fiduciary  consent  is  needed; 

(2)  Ad^ds  a  new  Fimd  to  an  Allocation 
Model; 

(3)  Removes  an  existing  Fund  within 
an  Allocation  Model;  or 

(4)  Increases  its  Wrap  Fee.  Under  such 
circumstances,  the  notice  and 
Termination  Advisory  are  provided  at 
least  30  days  prior  to  the 
implementation  of  the  change.' 

(m)  With  respect  to  its  participation  in 
the  Foundations  Program,  prior  to 


^  For  an  annual  mailing  of  the  Termination 
Advisor)'  or  in  the  event  the  Bank  makes  a  Model 
Adjustment  that  is  outside  of  current  parameters  or 
a  Fund  is  added  or  substituted,  the  Termination 
Advisory  will  include  language  similar  to  that 
contained  in  Section  II(k)(l)  and  (2).  In  the  event 
the  Bank  proposes  an  increase  in  its  Wrap  Fee,  the 
Termination  Advisory  will  also  include  language 
similar  to  that  contained  in  Section  n(k)(l). 
However,  under  such  circumstances.  Section 
IHk)(2)  will  be  modified  state  that  absent  any 
affirmative  action  by  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent  Fiduciar)'. 
the  revised  Wrap  Fee  will  be  effective  as  of  a 
specified  date. 


purchasing  shares  in  the  Affiliated 
Funds  and  the  Third  Party  Funds,  each 
Primary  Independent  Fiduciary,  and,  if 
applicable,  each  Directing  Independent 
Fiduciary,  receives  the  following 
vsTitten  or  oral  disclosures  from  the 
Bank: 

(1)  A  brochure  describing  the 
Foundations  Program; 

(2)  A  Foundations  Program  Asset 
Allocation  Account  Application; 

(3)  A  Foundations  Program  Asset 
Allocation  Account  Piu'chase  Order 

(4)  A  Foundations  Program  Account 
Agreement  (the  Account  Agreement) 
providing  detailed  information  on  the 
Foundations  Program;  the  fee  structure 
of  the  Foundations  Program;  procedures 
and  limitations  imposed  on  the  Bank 
with  respect  to  Model  Adjustments; 
rebalancing  of  a  participating  Plan 
investor's  accovint;  and  the  Bank's 
affiliation  or  non-affiliation  with  the 
Fvmds,  including  a  copy  of  the  executed 
Account  Agreement  between  the  Plan 
and  the  Bank,  to  the  Primar\' 
Independent  Fiduciary  rather  than  to 
the  Directing  Independent  Fiduciary; 

(5)  The  Bank's  Form  ADV— Part  U 
which  contains  a  description  of  the 
Bank's  affiliation,  if  any,  with  the 
sponsors,  distributors,  administrators, 
investment  advisers,  sub-advisers, 
custodians  and  transfer  agents  of  each 
Affiliated  Fund  and  Third  Party  Fund; 
and 

(6)  Copies  of  the  proposed  and  final 
exemptions  with  respect  to  the 
exemptive  relief  described  herein.  (In 
the  case  of  a  Participant-Directed  Plan, 
this  information  may  be  provided 
directly  by  the  Bank  to  the  Primary 
Independent  Fiduciary  for  distribution 
to  the  Directing  Independent 
Fiduciaries.) 

(n)  Having  acknowledged  receipt  of 
the  documents  described  in  paragraph 
(m)  of  Section  II,  the  Primary 
Independent  Fiduciary  submits  a 
completed  Account  Agreement  to  the 
Bank  and  represents  in  writing  to  the 
Bank  that  such  fiduciary  is — 

(1)  Independent  of  the  Bank  and  its 
affiliates; 

(2)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters: 

(3)  Able  to  meike  an  informed  decision 
concerning  the  Plan's  participation  in 
the  Foundations  Program;  and 

(4)  Knowledgeable  with  respect  to 
funding  matters  related  to  the  Plan. 

(o)  In  addition  to  the  initial 
disclosures  described  above  in 
paragraph  (m)  of  this  Section  11,  prior  to 
investment  in  an  Asset  Allocation 
Model,  the  Primary  Independent 
Fiduciary  or,  if  applicable,  the  Directing 
Independent  Fiduciary — 
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(1)  Receives  a  written  analysis  from 
the  Bank  based  on  the  fiduciary's 
Investor  Profile  as  well  as  a  description 
of  the  Asset  Allocation  Model 
recommended  bya  Bank's  investment 
counselor  which  includes  a  description 
of  the  actual  fee  structure  and  the  actual 
basis  points  to  be  rebated  to  such  Plan 
fiduciary; 

(2)  Receives  a  prospectus  for  each 
Affiliated  Fund  and  Third  Party  Fund  in 
which  the  Plan  may  be  invested  and, 
upon  such  fiduciary's  request,  is 
provided  a  Statement  of  Additional 
Information  which  supplements  the 
prospectus;  and 

(3)  Acknowledges  receipt  of  the 
foregoing  documents  in  writing  to  the 
Bank. 

(p)  With  respect  to  their  ongoing 
participation  in  the  Foundations 
Program,  each  Primary  Independent 
Fiduciary  and/or  Directing  Independent 
Fiduciary  receives  the  following 
continuing  disclosures  fi-om  the  Bank: 

(1)  Copies  of  applicable  prospectuses; 

(2)  Written  confirmations  of  each 
purchase  or  redemption  of  shares  of  an 
Affiliated  Fund  or  a  Third  Party  Fund, 
including  transactions  implemented  as  a 
result  of  a  realignment  of  the  Asset 
.allocation  Model's  investment  mix  or 
from  the  rebalancing  of  a  Plan's 
investments  in  conformity  with  the 
selected  Asset  .\ilocation  Model; 

(3)  Telephone  quotations  of  such 
Plans  balance  (or  if  relevant,  individual 
account  balances  of  Directing 
Independent  Fiduciaries)  under  the 

F  uundations  Program; 

(4)  Periodic,  but  at  least  quarterly, 
account  statements  showing  the  Plan's 
value  (or  if  relevant,  individual  account 
balances  of  Directing  Independent 
Fiduciaries),  a  summary  of  purchase, 
sale  and  exchange  activity  and 
dividends  received  or  reinvested  and  a 
summarv  of  cumulative  realized  gain 
and/or  loss; 

15)  Semiannual  or  annual  reports  that 
include  financial  statements  for  the 
Funds  as  well  as  a  description  of  the 
fees  paid  to  the  Bank  and  its  affihates; 

16)  At  least  annually,  a  written  or  oral 
inquiry-  from  the  Bank  to  ascertain 
whether  the  information  provided  on 
the  Investor  Profile  is  still  accurate  and 
to  determine  if  such  information  should 
he  updated; 

(7)  A  Termination  Advisory  provided 
on  an  annual  basis  as  well  as  at  other 
times  noted  in  paragraph  (1)  of  this 
Section  II;  and 

(8)  The  Bank's  investment  advisory 
and  other  agreements  with  any 
Affiliated  Fund  as  well  as  its 
distribution  agreement  pertaining  to  the 
Third  Party  Funds,  upon  request  of  the 
Pnmar>  Independent  Fiduciary. 


(Communications  received  from  the 
Funds  (e.g.,  prospectuses,  aimual 
reports,  quarterly  reports,  notices 
regarding  chemges  in  Fund  managers, 
proxy  mailings,  etc.)  will  be  distributed 
to  the  Primary  Independent  Fiduciary, 
who  may  elect  to  pass  them  through  to 
the  Directing  Independent  Fiduciaries.) 
(q)  The  Bank  maintains,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (r)  of  this  Section  II  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that— 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank  and/or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period;  and 

(2)  No  party  in  interest  other  than  the 
Bank  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act,  or  to  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code, 

if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (r)  of  this  Section 
II  below. 

{r)(l)  Except  as  provided  in  section 
(r)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2}  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (q)  of  this  Section  n  are 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

{r)(2)  None  of  the  persons  described 
above  in  paragraphs  (r)(l)(B)-{r)(l)(D)  of 
this  paragraph  (r)  are  authorized  to 
examine  the  trade  secrets  of  the  Bank  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  UI.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Bank"  means  the  Bank 
of  Oklahoma.  N.A.,  a  subsidiary  of  BOK 
Financial  Corporation  and  any  affiliate 
of  the  Bank,  as  defined  in  paragraph  (b) 
of  this  Section  III. 


(b)  An  "affiliate"  of  the  Bank 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries,    . 

controlling,  controlled  by.  or  under 
common  control  with  the  Bank. 

(2)  Any  individual  who  is  an  officer, 
director  or  partner  in  the  Bank  or  a 
person  described  in  subparagraph  {h)(l} 
of  this  Section  III.  and 

(3)  Any  corporation  or  partnership  of 
which  the  Bank  or  an  affiliate  or  person 
described  in  subparagraphs  (b)(1)  or 
(b)(2)  of  this  Section  III,  is  a  10  percent 
or  more  partner  or  owner 

(c)  The  term  "control  '  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(e)  The  term  "Plan"  refers  to  an 
employee  benefit  plan  which  is  eligible 
to  participate  under  the  Foundations 
Program.  Such  Plans  are  qualified  under 
sections  401(a)  and  501(a)  of  the  Code 
and  include  Keogh  plans  (Keogh  Plans); 
individual  retirement  accounts  (IRAs); 
simplified  employee  pension  plans 
(SEP-IR.\s):  Salary  Reduction 
Simplified  Employee  Pensions 
(SARSEPs),  provided  that  the  SARSEP 
was  established  prior  to  [anuary  1,  1996, 
the  date  as  of  which  the  Code  provision 
authorizing  such  plans  was  repealed); 
and  savings  incentive  match  plans  for 
employees  (SIMPLEs):  and.  in  the  case 
of  a  Participant-Directed  Plan,  the 
individual  account  of  a  Directing 
Independent  Fiduciary 

(f)  The  term    Directing  Independent 
Fiduciary"  means,  as  to  a  participating 
Plan,  a  participant  in  a  Participant- 
Directed  Plan  that  is  a;.!horized  to  direct 
the  investment  of  his  or  her  account 
balance. 

(g)  The  "Administrative  Fees"  refer  to 
custodial.  Rule  12b-l  Fees,  and  sub- 
administration  fees  that  are  paid  to  the 
Bank  or  its  affiliates  from  or  on  behalf 
of  the  Affiliated  Funds  on  account  of  the 
Bank's  services  to  the  Affiliated  Funds, 
as  well  as  Rule  I2l>-1  Fees,  sub-transfer 
agency  fees  and  other  fees  that  may  be 
paid  to  the  Bank  or  its  affiliates  on 
account  of  the  investment  of 
participating  Plans  in  the  Third  Party 
Funds. 

(h)  The  "Advisory-  Fees"  refer  to 
investment  advisory'  fees  that  are  paid 
by  the  Affiliated  Funds  to  the  Bank  and 
its  affiliates. 
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(i)  The  term  "Affiliated  Fund"  means 
d  portfolio  of  an  investment  company 
registered  under  the  Investment 
Corapanv  Act  for  which  the  Bank  or  an 
affiliate  of  the  Bank  acts  as  the 
investment  adviser,  and  may  also  serve 
as  custodian  or  sub-administrator. 

(j)  The  term  "Asset  Segment"  refers  to 
a  subdivision  of  each  asset  class  (the 
Asset  Class)  into  which  the  Asset 
Allocation  Model  is  divided  (e.g., 
international  equities  is  an  Asset 
Segment  under  the  Asset  Class 
"stocks").  Asset  Segments  are 
determined  by  the  Bank  with  reference 
to  recognized  investment  objectives  and 
styles  established  by  independent 
mutual  fund  analysts  such  as 
Momingstar,  Inc.  (Momingstar)  and 
Lipper  Analytical  Services,  Inc. 
(Upper). 

(k)  The  "Investment  Management 
Group"  refers  to  a  committee  comprised 
of  the  Bank's  senior  investment 
professionals 

(1)  The  term  "Model  Adjustment" 
means  an  adjustment  to  the  Normal 
Position  of  an  Asset  Allocation  Model 
(j.e  ,  a  change  in  the  Asset  Allocation 
Model  among  the  three  Asset  Classes, 
the  division  of  the  Asset  Class  into 
Asset  Segments,  and  the  identity  of  the 
Funds  which  represent  the  various 
Asset  Segments). 

(m)  The  "Normal  Position"  refers  to 
the  initial  allocation  of  each  Asset 
Allocation  Model  among  the  various 
Asset  Classes,  Asset  Segments  and 
Funds. 

(n)  The  "Offset  Fees"  refer  to  the 
Advisorv  Fees  and  Administrative  Fees 
that  are  paid  by.  or  on  behalf  of,  the 
Funds  to  the  Bank  and/or  its  affiliates 
and  which  are  offset  against  the  Wrap 
Fee. 

(o)  The  term  "Participant-Directed 
Plan"  refers  to  a  qualified  Plan  under 
which  participants  direct  the 
investments  of  their  individual 
accounts. 

(p)  The  term  'Primar\'  Independent 
Fiduciarv  "  refers  to  a  plan  fiduciary 
within  the  meaning  of  section  3(21){A) 
of  the  .•\ct  who  has  (1)  investment 
discretion  and  authority  over  the  Plan's 
assets  and  (2)  is  not  an  affiliate  of  the 
Bank.  Tvpically,  the  Primar\' 
Independent  Fiduciary  will  be  the  plan 
administrator,  the  employer  which 
sponsors  the  Plan,  ■an  investment 
committee  appointed  under  the  Plan 
document  or  an  IR.'K  account  holder. 

(q)  The  term  'Termination  Advisor}'" 
refers  to  the  notice  advising  the  Priman,* 
Independent  Fiduciarv'  or  the  Directing 
Independent  Fiduciar\-  of  the  right  to 
withdraw  from  the  Foundations 
Program  without  penalty.  The 
Termination  Advisorv,  which  will 


contain  instructions  on  its  use,  will  be 
provided  to  such  participants  on  an 
annual  basis,  or  whenever  the  Bank 
makes  a  Model  Adjustment  that  is 
outside  of  a  current  Allocation  Model, 
in  the  event  a  new  Fund  is  added  to  an 
Allocation  Model  or  an  existing  Fund  is 
removed  from  an  Allocation  Model,  or 
the  Bank's  Wrap  Fee  is  increased. 
Depending  on  the  circumstances 
precipitating  its  distribution,  the 
Termination  Advisorv  will  include  a 
provision  advising  the  Primary 
Independent  Fiduciary'  or  the  Directing 
Independent  Fiduciar.-  that  absent  any 
affirmative  action  by  the  Pnmarv' 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary,  the 
authorization  of  the  Plan's  participation 
in  the  Foundations  Program  will 
continue  or  the  participating  Plan  will 
be  reallocated  in  accordance  with  the 
revised  Normal  Position  for  the  Asset 
Allocation  Model  m  which  the  Plan's 
assets  are  invested,  or  the  Bank's  Wrap 
Fee  will  be  increased.  The  Bank  will 
provide  the  Termination  Advisory  to  the 
Primarv  Independent  Fiduciary  and/or 
the  Directing  Independent  Fiduciary  at 
least  30  days  prior  to  the 
implementation  of  the  proposed  change. 

(r)  A  "Third  Party  Fund"  is  a  portfolio 
of  an  investment  company  that  is 
registered  under  the  Investment 
Company  Act  for  which  neither  the 
Bank  nor  any  affiliate  of  the  Bank  acts 
as  investment  adviser,  custodian  and/or 
sub-administrator. 

(s)  The  term  "Wrap  Fee"  refers  to  the 
Plan  or  account-level  fee  the  Bank, 
BOSC,  Lie.  (BOSC)  and/or  their  affiliates 
charge  each  Plan  for  the  asset  allocation, 
custodial  and  related  services  under  the 
Foundations  Program. 

(t)  The  term  'Independent  Financial 
Analyst"  means  an  independent  third 
party  which  has  entered  into  a  wTitten 
contract  with  the  Bank  to  (1)  review  the 
investment  of  Plan  assets  in  a  Third 
Party  Fund,  (2)  review  the  Funds  each 
time  the  Bank  determines  to  add  a  Third 
Party  Fimd  or  replace  an  Affiliated 
Fund  with  a  Third  Party  Fund,  and  (3) 
determine  that  only  one  Fund  fits  an 
Asset  Segment  such  that  there  is  no 
overlap  between  a  Third  Party  Fund  and 
an  Affiliated  Fund.  The  Independent 
Financial  Analyst  may  not  derive  more 
than  5  percent  of  its  total  annual 
revenues  from  the  Bank  or  its  affiliates, 
including  its  fee  for  serving  as  the 
Independent  Financial  Analyst. 

As  for  minimum  credentials,  the 
Independent  Financial  Analyst  will  be  a 
Chartered  Financial  Analyst  and  will  be 
emploved  bv  a  firm  which  has  at  least 
a  regional  presence  in  the  investment 
products  and  services  industry.  In 
addition,  the  individual  assigned  the 


duties  of  the  Independent  Financial 
Analyst  must  alone,  or  with  his  or  her 
employer,  have  a  certain  minimum 
number  of  years  experience  in  the 
investment  products  and  services 
industry  and  must  not  be  affiliated  with 
the  Bank,  BOSC  or  BISYS  Fund 
Services,  Inc.  (BISYS).  Should  the  Bank 
replace  the  Independent  Financial 
Analyst,  that  entity  must  meet  the  same 
requirements  applicable  to  the  current 
Independent  Financial  Analyst.  In 
addition,  the  Bank  will  be  required  to 
provide  the  Department  with  advance 
wTitten  notification  of  the  change  in 
Independent  Financial  Analysts  and  the 
qualifications  of  the  successor,  Unless 
the  Department  objects  to  the  change, 
the  Foundations  Program  wiU  operate 
with  the  new  Independent  Financial 
Analyst. 

Sununary  of  Facts  and  Representations 

Description  of  the  Parties 

1.  The  parties  to  the  transactions 
discussed  herein  are  described  as 
follows: 

(a)  The  Bank  is  a  national  bank 
headquartered  in  Tulsa,  Oklahoma  acad 
a  wholly  owned  subsidiary  of  BOK 
Financial  Corporation,  an  Oklahoma 
corporation.  The  Bank  maintains  60 
branch  banks  in  the  Oklahoma  City  and 
Tulsa,  Oklahoma  metropolitan  areas.  It 
is  the  largest  financial  institution 
headquartered  in  Oklahoma  and 
provides  a  full  array  of  commercial 
banking  and  retail  banking  services 
while  its  non-bank  subsidiaries  engage 
in  various  bank-related  services, 
including  mortgage  banking  and 
providing  credit  life,  accident  and 
health  insurance  on  certain  loans 
originated  by  its  subsidiaries.  The  Bank 
also  offers  a  variety  of  trust  and 
investment  services  for  both  corporate 
and  individual  customers.  For  corporate 
clients,  these  services  include 
custodianship,  trusteeship, 
management,  administration  and 
recordkeeping  of  pension  plans,  profit 
sharing  plans  (including  401  (k)  plans) 
and  master  trusts. 

In  addition,  the  Bank  serves  as 
custodian  of  IRAs.  SEP-IRAs,  SARSEPs 
and  SIMPLE  Plans  and  it  sponsors  non- 
standardized  prototype  plans.  Finlher, 
the  Bank  and  its  subsidiaries  provide 
investment  advisory  services  to  trust 
customers  and  mutual  funds  and  they 
manage  collective  investment  funds.  As 
of  December  31,  1999,  the  Bank  and  its 
affiliates  had  over  $8.1  billion  in  assets 
under  management. 

The  Bank  serves  as  each  Affiliated 
Fund's  investment  adviser.  Subject  to 
the  general  supervision  of  the  Affiliated 
Funds'  Board  of  Trustees  (the  Trustees) 
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and  in  accordance  with  the  investment 
objectives  and  restrictions  of  each 
Affiliated  Fund,  the  Bank  manages  the 
Affiliated  Funds,  makes  decisions  with 
respect  thereto,  places  orders  for  all 
purchases  and  sales  of  portfolio 
securities,  and  maintains  each  Affiliated 
Fund's  records  relating  to  such 
purchases.  Neither  the  Bank  nor  any 
affiliate  serves  as  the  named  distributor 
for  any  Fund. 

(b)  BOSC  is  a  wholly  owned 
subsidiary  of  the  Bank  and  a  full-service 
broker-dealer  and  investment  adviser 
registered  with  the  SEC  and  the 
National  Association  of  Securities 
Dealers  (NASD).  The  Bank  utilizes 
members  of  BOSC's  sales  force  who 
have  appropriate  seciuities  licenses  to 
market  the  Foundations  Program. 
However,  BOSC  will  not  perform  any 
brokerage  transactions  on  behalf  of  the 
Funds. 

(c)  BISYS  and  its  wholly  owned 
affiliate,  BISYS  Fund  Services  Ohio,  Inc. 
(BISYS  Ohio)  are  not  affiliated  with  the 
Bank.  BISYS  is  the  administrator  and 
distributor  of  each  Affiliated  Fund. 
BISYS  Ohio,  a  registered  transfer  agent, 
serves  as  the  transfer  agent  and  performs 
fund  accounting  for  the  Affiliated 
Funds.  For  its  administrative  services. 
BISYS  may  receive,  from  the  Affiliated 
Funds,  an  annualized  fee  of  up  to  0.20 
percent  of  each  Affiliated  Fund's 
average  daily  net  assets.  Under  each 
Affiliated  Fund's  Distribution  and 
Shareholder  Services  Plan  (the 
Distribution  Plan),  BISYS  receives  Rule 

1 2b-l  Fees  on  a  monthly  basis.  The 
current  maximum  annualized  Rule  12b- 
1  Fees  paid  to  BISYS  is  0.25  percent  of 
the  average  daily  net  assets  of  each 
Affiliated  Fund.  For  its  transfer  agency 
and  fund  accoimting  services,  BISYS 
Ohio  may  receive  annual  fees  of  up  to 
0.05  percent  of  each  Affiliated  Fund's 
average  daily  net  assets. 

(d)  CoreLink  Financial,  Inc.  (CoreLink) 
is  an  affiliate  of  BISYS.  It  is  a  full 
service  broker-dealer  and  investment 
adviser  registered  with  the  SEC  and  the 
NASD.  It  is  the  clearing  broker  for  all 
Foundations  Program  transactions  and 
maintains  custody  of  all  of  the  securities 
held  under  the  Foundations  Program. 

(e)  AMR  Investments  of  Fort  Worth, 
Texas,  has  been  retained  by  the  Bank  to 
serve  as  the  Independent  Financial 
Analyst  for  the  Foundations  Program. 
.\MR  Investments  is  a  wholly  owned 
subsidiary  of  AMR  Corporation,  the 
parent  company  of  American  Airlines, 
Inc.  Incorporated  in  1986,  AMR 
Investments  is  directly  responsible  for 
the  investment  management  and 
oversight  of  AMR  Corporation's  defined 
benefit  and  defined  contribution  plans, 
as  well  as  fixed  income  investments. 
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AMR  Investments  also  provides 
investment  advisory  services  to 
institutional  and  retail  clients  and  acts 
as  manager  of  the  American 
AAd vantage  Funds,  a  family  of 
diversified  mutual  funds.  Further,  AMR 
Investments  offers  customized  fixed 
income  portfolio  management  services. 
As  a  multibillion  dollar  asset 
management  firm,  AMR  Investments  has 
clients  that  include  defined  benefit 
plans,  defined  contribution  plans, 
foundations,  endowments,  corporations 
and  other  institutional  investors. 

AMR  Investments  is  not  affiliated 
with  the  Bank,  BOSC  or  BISYS.  For 
services  rendered  to  the  Bank  as  the 
Independent  Financial  Analyst.  AMR 
Investments  may  not  derive  more  than 
5  percent  of  its  total  annual  revenues 
from  the  Bank  and/or  its  affiliates, 
including  its  services  as  the 
Independent  Financial  Analyst. 

(f)  The  Plans  that  are  eligible  to 
participate  in  the  Foundations  Program 
will  consist  of  employee  benefit  plans 
that  are  qualified  under  sections  401(a) 
and  501(a)  of  the  Code.  The  Plans  will- 
include  Keogh  Plans,  IRAs,  SEP-IRAs, 
SARSEPs  (provided  that  the  SARSEP 
was  established  prior  to  January  1,  1996, 
the  date  as  of  which  the  Code  provision 
authorizing  such  plans  was  repealed) 
and  SIMPLE  plans  as  defined  under 
401(k)(ll)(A)  of  the  Code.  The  Bank 
may  serve  as  an  eligible  Plan's  trustee, 
custodian,  recordkeeper  or  prototype 
sponsor.  However,  no  Plan  in  which 
employees  of  the  Bank  or  any  of  its 
affiliates  participate  will  be  eligible  to 
invest  in  the  Foundations  Program. 

The  Funds 

2.  The  Affiliated  Funds  consist  of 
portfolios  of  the  American  Performance 
Funds,  a  diversified,  open-end 
management  investment  company 
registered  under  the  Investment 
Company  Act.  The  Funds  were 
organized  as  a  Massachusetts  business 
trust  and  began  active  operations  in 
August  1990.  Although  the  Affiliated 
Funds  currently  consist  often 
separately-managed  portfolios,  it  is 
represented  that  additional  portfolios 
may  be  added  in  the  future.  Initially, 
eight  Affiliated  Fund  portfolios  will  be 
available  to  investors  under  the 
Foundations  Program. 

Overall  management  and  supervision 
of  each  Affiliated  Fund  rests  with  such 
Fund's  Board  of  Trustees.  Individual 
Trustees  may  be  removed  by  the  Board 
of  Trustees  or  by  the  shareholders.  The 
Trustees  manage  the  Affiliated  Funds  in 
accordance  with  Massachusetts  law 
governing  business  trusts.  There  are 
currently  four  Trustees,  three  of  whom 
are  not  "interested  persons."  The 


Trustees  elect  the  officers  of  the 
Affiliated  Funds  who  supervise  such 
Funds'  day-to-day  operations.  The 
members  of  the  Board  of  Trustees 
receive  fees  and  are  reimbursed  for  their 
expenses  in  connection  with  each 
meeting  of  the  Board  of  Trustees  they 
attend,  except  that  no  Trustee  who  is  an 
officer  or  employee  of  the  Bank,  any 
sub-adviser  or  BISYS  receives  any 
compensation  from  the  Affiliated  Fund 
for  acting  as  a  Trustee.  The  Affiliated 
Funds'  officers  receive  no  compensation 
from  the  Funds  for  performing  the 
duties  of  their  offices. 

The  Bank,  in  its  capacity  as 
investment  adviser,  and  BISYS,  in  its 
capacity  as  administrator,  bear  all 
expenses  incurred  in  connection  with 
the  performance  of  their  duties,  other 
than  the  cost  of  securities  (including 
brokerage  commissions)  purchased  for 
the  Affiliated  Funds.  Such  expenses 
may  include,  but  are  not  limited  to, 
taxes,  interest,  brokerage  fees  and 
commissions,  fees  and  travel  expenses 
for  the  Trustees  of  the  Fund,  SEC  fees, 
state  securities  qualification  fees,  and 
the  costs  of  preparing  and  printing 
prospectuses  for  regulator}'  purposes 
and  for  distribution  to  current 
shareholders. 

3.  The  Third  Party  Funds  are 
portfolios  of  diversified,  open-end 
management  investment  companies 
registered  under  the  Investment 
Company  Act.  They  currently  consist  of 
the  Federated  Tax-Free  Instruments,  the 
Federated  GNMA  Trust,  the  Federated 
Bond  Fund,  Franklin  Insured  Tax-Free 
Income  Fund.  Federated  Equity  Income 
Fund,  the  Neuberger  Berman  Genesis 
Fund  and  the  Templeton  Foreign  Fund. 
No  Third  Party  Fund's  sponsor, 
administrator,  distributor,  investment 
adviser  or  sub-adviser  is  affiliated  with 
the  Bank. 

The  Proposed  Transactions 

4.  The  Foundations  Program  is 
designed  to  make  no-load  Affiliated 
Funds  and  Third  Party  Funds  available 
to  an  eligible  Plan,  thereby  affording  the 
Plan  the  opportunity  to  diversify  its 
investments.  The  Foundations  Program 
will  also  make  professional  asset 
allocation  management  available  to  a 
smaller  Plan  which  may  not  have  the 
benefit  of  such  services.  Moreover,  by 
participating  in  the  Foundations 
Program,  a  Primar\'  Independent 
Fiduciary  or  a  Directing  Independent 
Fiduciary'  will  receive  a  single. 
consolidated  statement  and  pay  a  single 
asset  management  fee.  Finally,  all 
dealings  between  a  Plan  participating  in 
the  Foundations  Program,  the  Funds 
and  the  Bank  will  remain  on  a  basis 
which  is  at  least  as  favorable  to  the  Plan 
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as  such  dealings  are  with  other 
shareholders  of  the  Funds  holding  the 
same  classes  of  shares  as  the  Plan. 

Accordingly,  the  Bank  and  BOSC 
(together,  the  Applicants)  request  an 
administrative  exemption  from  the 
Department  in  order  to  implement  the 
Foundations  Program  for  Plan  investors. 
If  granted,  the  exemption  will  provide 
rflipf  from  section  406(a)  of  the  Act  in 
order  to  permit  the  purchase  or 
redemption  of  shares  in  the  Affiliated 
Funds  and  the  Third  Partv  Funds  by  a 
Plan,  m  connection  with  the  Plan's 
participation  in  the  Foundations 
Program.  In  addition,  the  exemption 
will  provide  relief  from  section  406(b)  of 
the  Act  to  allow  the  Bank  to  provide 
asset  allocation  services  to  a  Primary 
Independent  Fiduciary  or  to  a  Directing 
Independent  Fiduciary  of  a  Participant- 
Directed  Plan,  which  may  result  in  the 
selection  of  portfolios  by  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary  in  the 
Foundations  Program  for  the  investment 
nf  Plan  assets  and  the  receipt  of  fees  by 
the  Bank  and/or  its  affiliates. 

The  Applicants  are  concerned  that  the 
Bank's  fiduciary  activities  under  the 
Foundations  Program  (e.g., 
recommending  an  .Asset  Allocation 
Model,  making  a  Model  Adjustment  or 
rebalancing  a  participating  Plan's 
account)  will  cause  the  Plan  to  pay 
additional  fees  (i.e.,  Advison,'  Fees  and 
Administrative  Fees)  to  the  Bank  or  an 
affiliate  of  the  Bank  or  cause  the  Bank 
or  a  Bank  affiliate  to  receive 
consideration  from  a  third  party  in 
connection  with  a  transaction  involving 
the  Plan.  The  Applicants  are  concerned 
that  the  combination  of  services  the 
Bank  will  provide  under  the 
Foundations  Program,  particularly, 
r(>comraending  an  Asset  Allocation 
Model,  making  Model  Adjustments  and 
rebalancing  participating  Plan  accoimts. 
may  be  deemed  to  constitute  prohibited 
acts  of  self-dealing  in  violation  of 
section  406(b)(1)  of  the  Act.  Therefore, 
the  Applicants  request  exemptive  relief 
from  the  Department  for  the  transactions 
that  are  described  above. 

Operation  of  the  Foundatigns  Program 

5.  An  eligible  Plans  Primary 
Independent  Fiduciary  may  decide  to 
enroll  a  Plan  in  the  Foundations 
Program  The  minimum  investment 
required  to  establish  an  account  in  the 
Foundations  Program  is  SIO.OOO.  In  the 
case  of  a  Participant-Directed  Plan,  the 
minimum  applies  to  each  account  in  the 
participating  Plan  From  time  to  time, 
however,  the  Bank  may  lower  or  waive 
the  minimum  investment  amount. 

At  anv  time,  a  Primar\-  Independent 
Fiduciary  or  a  Directing  Independent 


Fiduciary  may  add  or  withdraw  assets 
of  a  Plan  to  or  from  the  Foundations 
Program  (subject  to  a  $100  minimum 
redemption  and  purchase  requirement 
per  participating  Plan  which  will 
continue  to  apply  after  the  first  year).  In 
the  case  of  a  Participant-Directed  Plan, 
the  $100  Umit  will  apply  to  each 
account  in  the  Plan  and  the 
contributions  will  be  held  in  the 
American  Performance  U.S.  Treasury 
Fund,  an  Affiliated  Fund,  until  such 
amounts  reach  $1,000,^  at  which  time 
the  contributions  will  be  liquidated  and 
the  proceeds  invested  pursuant  to  the 
appropriate  Asset  Allocation  Model.*' 
The  $100  limit  will  not  apply  if  the 
participating  Plan  is  completely 
liquidated  (e.g..  the  participant 
terminates  employment  with  the  plan 
sponsor). 

6.  Each  participating  Plan's  Primary 
Independent  Fiduciary  or  Directing 
Independent  Fiduciary  will  complete  an 
Investor  Profile  and  submit  it  to  an 
investment  counselor  employed  by  the 
Bank  or  an  affiliate  who  will  interact 
with  the  Plan  investor.  The  Investor 
Profile  is  a  written  questionnaire 
designed  by  BISYS  and  the  Bank  to 
assess  such  fiduciary's  risk  tolerance 
and  financial  objectives  as  they  apply  to 
the  participating  Plan.  In  the  case  of  a 
single-participant  Plan  such  as  an  IRA, 
the  Bank  will  distribute  the  Investor 
Profile  and  other  materials  directly  to 
the  Primary  Independent  Fiduciary.  In 
the  case  of  a  Participant-Directed  Plan, 
the  Bank  will  provide  Investor  Profiles 
and  other  information  on  the 
Foundations  Program,  at  the  Primary 
Independent  Fiduciary's  discretion, 
either  to  the  Primary  Independent 
Fiduciary  for  distribution  to  the 
Directing  Independent  Fiduciary  or, 
directly  to  the  Directing  Independent 
Fiduciary.  If  requested  by  a  Primary 
Independent  Fiduciary,  the  Bank  may 
also  provide  additional  information  or 
documentation  that  is  provided  to  such 
Primary  Independent  Fiduciary  to  the 
Directing  Independent  Fiduciaries. 

The  responses  to  the  Investor  Profile 
will  be  analyzed  by  investment 
counselors,  employed  by  the  Bank  or  an 
affiliate,  utilizing  software  developed 
and  maintained  by  BISYS.  Applying 
objective  criteria  to  the  results  of  the 
analysis,  the  Bank  will  recommend  a 


'  Because  of  the  regularly  scheduled  rebalancing 
of  each  Plan  investor  s  account,  the  SI. 000 
threshold  for  contributions  will  not  apply  each  year 
to  new  employer  or  employee  contributions. 

■•The  Department  is  not  providing,  nor  have  the 
Applicants  requested  relief  from  the  provisions  of 
section  404(c)  of  the  Act  with  respect  to  the  Bank's 
temporary  holding  of  contributions  by  a  Participant- 
Directed  Plan  in  the  American  Performance  U.S. 
Treasury  Fund. 


particular  Asset  Allocation  Model 
which  is  appropriate  for  the 
participating  Plan.  The  Asset  Allocation 
Model  will  also  describe  the  fee 
structure  to  be  applied  and  the  actual 
number  of  basis  points  to  be  rebated  to 
the  Plan  investor  and  will  use  a 
spreadsheet  to  show  how  the  rebate  is 
determined. 

In  conjunction  with  the 
recommendation,  the  Bank  will  provide 
each  Primary  Independent  Fiduciary  or 
Directing  Independent  Fiduciary  with 
written  materials  explaining  (a)  market 
risk,  (b)  what  to  consider  when 
assessing  one's  own  risk  tolerance  and 
investment  objectives,  (c)  historical  risk 
and  return  characteristics  of  various 
Asset  Classes  and  Asset  Segments,  (d) 
the  advantage  of  diversifying  to  reduce 
market  risk,  and  (e)  historical  risk  and 
return  characteristics  of  various 
strategically-allocated  portfolios.  The 
Bank,  through  the  investment  counselor, 
may  also  describe  other  Asset 
Allocation  Models  that  are  available  to 
the  Plan  and  provide  additional 
educational  materials  to  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary. 

Before  participating  in  the 
Foundations  Program,  each  Primary 
Independent  Fiduciarv'  or  Directing 
Independent  Fiduciary  will  also  be 
shown  the  historical  performance  of  the 
recommended  Asset  Allocation  Model, 
including  the  numl^er  of  years  in  which 
it  has  produced  a  negative  return,  the 
average  loss  in  each  such  year,  the 
average  annual  return,  and  the 
performance  during  the  Model's  five 
best  and  worst  years.  The  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary  may  then  accept 
the  Bank's  recommendation  or  invest 
the  Plan  in  another  Asset  Allocation 
Model.  The  Plan  will  not  be  permitted 
to  invest  under  the  Foundations 
Program  until  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent 
Fiduciary  affirmatively  directs  the  Bank 
to  invest  Plan  assets  under  a  particular 
Asset  Allocation  Model. 

At  any  time,  a  Primary  Independent 
Fiduciary  or  a  Directing  Independent 
Fiduciary  may  submit  a  new  Investor 
Profile  or  choose  a  different  Asset 
Allocation  Model.  At  least  annually,  the 
Bank  will  ask  each  Primary  Independent 
Fiduciary  or  Directing  Independent 
Fiduciary,  in  writing,  whether  any 
information  included  on  the  Investor 
Profile  has  changed.  The  Bank  will 
analyze  and  respond  to  a  new  Investor 
Profile  in  the  same  manner  that  it 
responds  to  the  original  Investor  Profile. 

7.  Currently,  the  Bank  has  developed 
five  Asset  Allocation  Models.  They  are 
the  Capital  Preservation  Model,  the 
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Income  Model,  the  Growth  &  Income 
Model,  the  Growth  Model  and  the 
Aggressive  Growth  Model.  In  addition 
to  the  present  Asset  Allocation  Models, 
the  Bank  proposes  to  add  more  Asset 
Allocation  Models  to  the  Foundations 
Program  in  the  hiture. 

Each  Asset  Allocation  Model  will 
allocate  a  participating  Plan's  assets 
among  three  major  Asset  Classes:  cash 
equivalents,  bonds  and  stocks.  For 
example,  the  Bank's  Capital 
Preservation  Model  is  invested  in  Asset 
Classes  in  the  following  percentages: 
Cash  Equivalents  (15  percent).  Bonds 
(60  percent)  and  Stocks  (25  percent). 
Each  Asset  Class  will  be  further 
allocated  into  one  or  more  Asset 
Segments,  each  of  which  represents  a 
class  of  investment  that  the  Bank 
believes  is  necessary  to  achieve  the 
proper  mix  of  risk  and  return  in  an 
Asset  Class.  To  this  end,  the  Bank  will 
use  a  current  list  of  mutual  fund 
investment  objectives  and  investment 
styles  developed  by  Momingstar  and 
Upper,  independent  mutual  fund 
analysts  to  determine  the  appropriate 
Asset  Segments  for  a  particular  Asset 
Class. 5  The  Bank  will  utilize 
Momingstar  to  classify  equity  Asset 
Segments  and  Upper  to  classify  fixed- 
income  ,'\sset  Segments  (including 
money  market  funds  which  Momingstar 
does  not  classify).  For  example,  the 
Stock  Asset  Class  under  the  Bank's 
Capital  Preservation  Model  will  include 
investments  m  three  Funds  (the 
Templeton  Foreign  Fund,  the  American 
Performance  Equity  Fund  and  the 
-American  Performance  Growth  Equity 
Fund)  representing  three  Asset 
Segments  (international  stocks,  income- 
producing  stocks  and  growth  equity 
stocks),  respectively. 

The  Bank's  Investment  Management 
Group,  which  is  comprised  of  the 
Bank's  senior  investment  professionals, 
will  determine  the  allocation  of  each 
Asset  Allocation  Model  among  the 
major  Asset  Classes,  as  well  as  the 
allocation  of  the  major  Asset  Classes 
among  the  Asset  Segments.  In  effect,  the 
Investment  Management  Group  will 
follow  the  classification  systems 
devised  by  Momingstar  and/or  Upper 
in  order  to  fill  particular  Affiliated 
Funds  or  Third  Party  Funds  within  the 
given  Asset  Segments. 

Model  Adjustments 

8.  The  Bank's  Investment 
Management  Group  creates  and 
monitors  the  composition  of  the  Asset 


Allocation  Models  and  reviews  each 
Model's  composition  at  least  monthly. 
As  noted  in  Representation  7,  the 
Investment  Management  Group  also 
determines  the  Asset  Allocation  Model's 
division  among  the  three  Asset  Classes, 
the  division  of  each  Asset  Class  into 
Asset  Segments  and  the  allocation  of 
each  Asset  Segment  among  the 
Affiliated  Funds  and  the  Third  Party 
Funds. ^  The  breakdown  among  the 
Asset  Classes  and  the  Funds  which 
comprise  those  classes  when  a 
participating  Plan  is  first  invested 
pursuant  to  the  Asset  Allocation  Model 
is  the  Model's  "Normal  Position."  The 
Investment  Management  Group  may 
adjust  the  Normal  Position  periodically 
as  dictated  by  changing  economic  and 
market  conditions.  There  are  two  types 
of  Model  Adjustments:  (a)  Those  that 
the  Bank  may  make  unilaterally  and  (b) 
those  that  require  the  consent  of  the 
Primary  Plan  fiduciary.  Any  deviation 
from  the  Normal  Position  will  apply  to 
the  Plan  assets  invested  pursuant  to  the 
Asset  Allocation  Model  both  prior  to 
and  after  the  deviation  (i.e.,  both  old 
and  new  money ).^ 

A  Model  Adjustment  does  not  include 
the  substitution  of  a  Fund  but  is  deemed 
necessary  to  effect  a  change  to  an 
Allocation  Model  due  to  market 


•The  Bank  will  use  the  classification  services 
provided  by  Momingstar  and  Lipper  unless 
circumstances  beyond  its  control  require  Ihat  the 
Bank  select  another  independent,  established 
mutual  fund  analyst. 


*As  discussed  in  Representation  11,  the 
Investment  Management  Group  will  select  a  Third 
Party  Fund  to  fill  an  Asset  .Segment  only  when  (a) 
an  Affiliated  Fund  representing  that  Asset  Segment 
does  not  exist  or  (b)  an  Affiliated  Fund  representing 
the  Asset  Segment  exists  but  it  is  not  an 
"equivalent"  to  the  Third  Party  Fund.  To  be 
equivalent  to  a  Third  Party  Fund,  an  Affiliated 
Fund  must  have  been  publicly  offering  shares  for 
at  least  one  year.  The  total  return  performance  for 
the  Affiliated  Fund  must  be  equal  to  or  exceed  the 
total  return  performance  of  the  Third  Party  Fund  for 
either  the  most  recent  one  year  reporting  period  or 
the  aimualized  three,  five  or  fen  year  reporting 
periods.  Further,  the  total  expense  ratio  for  the 
Affiliated  Fund,  determined  in  accordance  with 
SEC  rules  for  performance,  must  not  be  higher  than 
the  relevant  Third  Party  Fund.  In  addition,  as  noted 
above,  the  Bank  will  determine  which  Fund  fiu 
within  an  Asset  Segment  based  upon  criteria 
developed  by  Momingstar  and  Upper  as  to  what 
type  of  Fund  should  fill  that  Asset  Segment.  As 
discussed  in  Representation  13,  the  Independent 
Financial  Analyst,  using  Momingstar  or  Lipper 
classification  criteria,  will  compare  the  Third  Party 
Funds  with  the  Affiliated  Funds. 

'  In  this  regard,  once  the  Normal  Position  is 
adjusted,  the  revised  Normal  Position  will  be 
applied  to  the  entire  Plan  rather  than  only  to 
amoimts  contributed  to  the  Plan  after  the  effective 
date  of  the  adjustment.  For  example,  assume  tliat 
a  Plan  has  invested  $100,000  in  Asset  Allocation 
Model  X,  which  is  equally  divided  between  Funds 
A  and  B.  Because  the  Plan  has  been  rebalanced,  it 
has  almost  equal  amounts  invested  in  Funds  A  and 
B,  despite  their  uneven  earnings.  When  Asset 
Allocation  Model  X  is  adjusted  to  provide  for  a  55 
percent  investment  in  Fund  A  and  a  45  percent 
allocation  to  Fund  B.  the  entire  $100,000  in  the 
plan  will  be  invested,  accordingly— /.e.,  $55,000  in 
Fund  A  and  $45,000  in  Fund  B.  Future 
contributions  to  the  Plan  will  be  allocated  in  a 
similar  manner. 


conditions.  The  Bank  anticipates  that 
Funds  will  be  substituted  onlv  under 
extraordinary  circumstances  (see 
Representation  14)  whereby  advance 
notice  will  be  given  to  the  Primary 
Independent  Fiduciary  to  effect  the 
change.  Accordingly,  a  Model 
Adjustment  and  a  Fiuid  substitution  are 
treated  as  a  separate  process  by  the 
Bank. 

With  respect  to  unilateral  Model 
Adjustments,  the  Account  Agreement 
entered  into  by  each  Primary- 
Independent  Fiduciarv-  will  authorize 
the  Bank  to  deviate  from  the  Normal 
Position  of  a  given  Asset  Allocation 
Model  within  a  specified  range,  not 
exceeding  15  percent  above  or  below  the 
Normal  Position.  The  Model 
Adjustment  will  Hr  made  for  all  clients 
having  the  same  Asset  Allocation 
Model.  The  percentage  will  be  applied 
to  the  Model's  entire  allocation,  so  the 
adjusted  stock  position  of,  for  example. 
the  Capited  Preservation  Model  (the 
Normal  Position  of  which  has  25 
percent  invested  in  stocks),  could  range 
from  10  percent  to  40  percent.  The 
specified  range  may  be  higher  for  a 
deviation  from  the  Asset  Allocation 
Model's  cash  position  which  will  be 
governed  by  the  Account  Agreement. 
Any  change  to  an  Asset  Class  will  be 
separately  allocated  among  the  Asset 
Segments. 

A  corresponding  decrease  in  an  Asset 
Class  must  also  fall  within  the 
authorized  deviation  parameters. 
Further,  the  original  Normal  Position 
will  remain  the  standard  for 
detemiining  whether  future  Model 
Adjustments  fall  within  the  acceptable 
range. 

9.  The  Bank  may  not  change  the 
Normal  Position  {i.e..  deviate  more  them 
the  range  specified  in  the  Account 
Agreement)  without  providing  the 
Primary-  Independent  Fiduciarv  of  each 
participating  Plan  that  is  invested 
pursuant  to  the  affected  Asset 
Allocation  Model  with  a  wxitten  notice 
of  the  impending  change  at  least  30  days 
in  advance  of  its  effective  change  If 
requested  by  the  Primary  Independent 
Fiduciary-  of  a  Participant-Directed  Plan, 
the  Bank  will  provide  this  notice  to  each 
Directing  Independent  Fiduciary.  The 
30  day  notice  period  is  intended  to  give 
the  Primary  Independent  Fiduciary  or 
the  Directing  Independent  Fiduciary 
time  to  withdraw  from  the  Foundations 
Program  if  he  or  she  elects  not  to  have 
the  change  made  The  notice  will 
include  a  Termination  Advisory  which 
will  advise  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent 
Fiduciary  (a)  of  his  or  her  right  to 
withdraw  from  the  Foundations 
Program  without  penalty  and  (bj  that 
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absent  affirmative  action  by  the  Primary 
or  Directing  Independent  Fiduciar>-.  the 
Plan  will  be  reallocated  in  accordance 
with  the  revised  Normal  Positions  for 
the  Asset  Allocation  Model,  effective  as 
of  a  given  date. 

If  the  Bank  makes  a  Model 
Adjustment  outside  of  the  specified 
limits,  the  new  allocation  percentages 
will  become  the  revised  Normal 
Position  for  the  Asset  Allocation  Model. 
The  Account  Agreement  will  then 
authorize  the  Bank  to  again  deviate 
within  the  specified  ranges  and  will 
require  the  30  day  notice  and 
Termination  Advisory  described  above 
for  a  shift  outside  the  revised  Normal 
Position, 

Rebalancing 

10.  After  a  participating  Plan  is 
invested  in  an  Asset  Allocation  Model, 
varving  performance  results  among  the 
Funds  that  comprise  the  Asset 
Allocation  Model  will  eventually  cause 
a  Plan  to  fail  to  meet  the  Normal 
Position  set  forth  in  the  applicable  Asset 
Allocation  Model.  Therefore,  prior  to 
the  end  of  each  calendar  quarter,  the 
Bank  will  review  each  participating 
Plan  to  determine  whether  its  allocation 
among  the  Funds  will  be  materially  out 
of  line  with  the  parameters  prescribed 
by  the  Asset  Allocation  Model.  The 
Bank  will  applv  the  net  asset  value  of 
the  affected  Funds  as  of  the  end  of  each 
calendar  quarter,  A  Plan  is  materially 
out  of  line  with  the  Asset  Allocation 
Model  parameters  if  at  least  one 
transaction  required  to  rebalance  the 
participating  Plan  among  the  Funds  (a) 
would  involve  a  purchase  or  sale  of 
securities  valued  at  SlOO  or  more,  or  (b) 
the  net  asset  value  of  the  Fund  affected 
would  represent  more  than  5  percent  of 
the  Plan's  investment  in  such  Fund.  If 
d  participating  Plan  is  rebalanced,  the 
Bank  will  buy  and  sell  Fund  shares  from 
the  distributor  at  net  asset  value,  as  of 
the  close  of  business  on  a  pre- 
established  date  within  5  business  days 
prior  to  the  end  of  the  calendar  quarter, 
in  the  amounts  necessary  to  bring  the 
participating  Plan  back  into  conformity 
with  the  appropriate  Asset  Allocation 
Model  at  the  Asset  Segment  level.  There 
will  be  no  cross-trading  of  securities 
between  the  Funds.  Neither  the  Bank 
nor  its  affiliates  will  receive 
commissi(jns  from  such  sales  and  the 
participating  Plans  will  not  be  charged 
a  redemption  fee. 

The  .\ccount  Agreement  will  disclose 
the  circumstances  under  which  a 
participating  Plan  will  be  rebalanced 
and  the  date  on  which  the  necessary 
trades  will  occur  It  is  represented  that 
rebalancing  will  not  involve  the  exercise 


of  any  investment  discretion  by  the 
Bank. 

The  Primar\'  Independent  Fiduciary 
or  the  Directing  Independent  Fiduciary 
will  not  be  given  the  option  of  not 
having  their  account  in  the  Plan 
rebalanced  because  this,  according  to 
the  Bank,  will  undermine  the  Asset 
Allocation  Model  concept.  As  noted 
herein,  each  Priman,  Independent 
Fiduciarv  or  Directing  Independent 
Fiduciar\'  will,  however,  have  the 
option  of  selecting  another  Asset 
Allocation  Model  or  withdrawing  from 
the  Foundations  Program. 

Fund  Monitoring 

11.  The  Bank's  Investment 
Management  Group  will  select  and 
periodically  review  the  performance 
and  continued  suitability  of  the 
Affiliated  and  Third  Party  Funds  that 
are  included  within  each  Asset 
Allocation  Model.  The  Investment 
Management  Group  will  select  an 
Affiliated  Fund  to  fill  an  Asset  Segment 
when  there  is  an  appropriate  Affiliated 
Fund  but  will  select  Third  Party  Funds 
when  (a)  an  Affiliated  Fund 
representing  that  Asset  Segment  does 
not  exist  or  (b)  an  Affiliated  Fund 
representing  the  Asset  Segment  exists 
but  it  is  not  an  "equivalent"  of  the  Third 
Partv  Fund.  As  noted  above,  an 
Affiliated  Fund  is  deemed  the 
equivalent  of  a  Third  Party  Fund  if  (a) 
the  Affiliated  Fund  has  been  pubhcly 
offering  shares  for  at  least  one  year,  (b) 
total  return  performance  of  the 
Affiliated  Fund  is  equal  to  or  exceeds 
the  total  return  performance  of  the 
Third  Party  Fund  for  either  the  most 
recent  one  year  reporting  period  or  the 
annualized  three,  five  or  ten  year 
reporting  periods,  and  (c)  the  total 
expense  ratio,  determined  in  accordance 
with  SEC  rules  for  performance,  is  not 
higher  than  the  relevant  Third  Party 
Fund." 

12.  To  review  the  selection  by  the 
Investment  Management  Group  of  a 
Third  Party  Fund  to  fill  an  Asset 
Segment,  the  Bank  will  retain  the 
Independent  Financial  Analyst.  As 
stated  previously,  the  Independent 
Financial  Analyst  may  not  derive  more 
than  5  percent  of  its  total  annual 
revenues  from  the  Bank  or  its  affiliates, 
including  its  fee  for  serving  as  the 
Independent  Financial  Analyst.  As  for 
minimum  credentials,  the  Independent 
Financial  Analyst  must  be  a  Chartered 
Financial  Analyst  and  employed  by  a 


"  As  noted  previously,  assuming  there  are  75 
Small  Cap  International  Funds  within  the  universe 
of  Third  Party  Funds,  the  Independent  Financial 
Analyst  will  examine  all  of  the  relevant  Funds 
using  the  Momingstar  or  Upper  classification 
systems. 


firm  which  has  at  least  a  regional 
presence  in  the  investment  products 
and  services  industry.  In  addition,  the 
individual  assigned  the  duties  of  the 
Independent  Financial  Analyst  must 
alone,  or  with  his  or  her  employer,  have 
a  certain  minimum  number  of  years 
experience  in  the  investment  products 
and  services  industry  and  must  not  be 
affiliated  with  the  Bank.  BOSC  or 
BISYS. 

Should  the  Bank  replace  the 
Independent  Financial  Analyst,  that 
entity  must  meet  the  same  requirements 
applicable  to  the  current  Independent 
Financial  Analyst.  Under  such 
circumstances,  the  Bank  will  be 
required  to  inform  the  Department  60 
days  in  advance  of  the  change.  In 
addition,  the  Bank  will  also  be  required 
to  describe  the  qualifications  of  the 
successor.  Unless  the  Department 
objects  to  the  change  within  60  days  of 
notification,  the  Foimdations  Program 
will  continue  to  operate  with  the  new 
Independent  Financial  Analyst. 

13.  On  an  annual  basis,  the 
Independent  Financial  Analyst  will 
determine  whether  the  use  of  a  Third 
Party  Fimd  during  the  previous  year  has 
satisfied  the  selection  criteria  set  forth 
in  Representation  11.  (To  recap,  no 
Affihated  Fund  is  in  existence  and  if  in 
existence,  the  Affiliated  Fund  is  not 
equivalent  to  the  Third  Party  Fund.)  The 
Independent  Financial  Analyst  will  also 
determine  that  the  Third  Part>'  Fimd 
considered  by  the  Bank  represents  the 
correct  Asset  Segment  based  upon 
Momingstar  or  Lipper  classifications.  If 
the  Independent  Financial  Analyst 
determines  that  a  Third  Party  Fund  has 
been  used  under  circumstances  which 
do  not  satisfy  these  criteria,  an 
appropriate  Affiliated  Fund  will  be 
substituted  after  appropriate  notice  (i.e., 
the  Termination  Advisory)  is  given  to 
the  Primary  Independent  Fiduciary  or 
the  Directing  Independent  Fiduciary,  if 
applicable.  (See  Representation  14.) 

Additionally,  the  Independent 
Financial  Analyst  will  review  the  Funds 
each  time  the  Bank  determines  to  add  a 
Third  Party  Fund  or  replace  an 
Affiliated  Fund  with  a  Third  Party 
Fund.  In  this  regard,  the  Independent 
Financial  Analyst  will  be  required  to 
certify  that  the  proposed  change 
satisfies  the  "in  existence"  and 
"equivalence"  criteria  set  forth  above  in 
Representation  1 1  before  the  effective 
date  of  the  change. 

Further,  the  Independent  Financial 
Analyst  will  be  required  to  determine 
that  for  an  Asset  Segment  there  is  no 
overlap  between  a  Third  Party  Fimd  and 
an  Affiliated  Fund.  Specifically,  the 
Independent  Financial  Analyst  will 
determine  (a)  that  the  array  of  Third 
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Party  and  Affiliated  Funds  does  not 
include  two  or  more  Funds  which  are  in 
the  same  classification  under  both  the 
Morningstar  and  Lipper  classification 
systems:  and  (h)  that  no  Third  Party 
Fund  which  is  to  be  added  is  in  the 
same  Asset  Class  as  an  existing 
Affiliated  Fund  under  both  the 
Morningstar  and  Lipper  classification 
systems. 

14.  If  the  Investment  Management 
Group  determines  that  an  Affiliated 
Fund  or  a  Third  Party  Fund  should  be 
replaced  with  another  Fund,  the  Bank 
will  give  written  notice  to  the  Primary 
Independent  Fiduciary  of  each 
participating  Plan  which  is  invested  in 
the  affected  Asset  Allocation  Model  at 
least  30  days  in  advance  of  the  effective 
date  of  the  Fund  change.  If  requested  by 
the  Primary  Independent  Fiduciary,  the 
Bank  will  also  provide  this  notice  to 
each  Directing  Independent  Fiduciary. 
The  notice  will  also  include  a 
Termination  Advisory  that  will  advise 
the  Primary  Independent  Fiduciary  of 
the  right  to  withdraw  from  the 
Foundations  Program  or  allow  the 
Directing  Independent  Fiduciary  to 
transfer  to  a  different  Asset  Allocation 
Model  without  penalty. 

Fee  Structure 

15.  As  to  each  investing  Plan,  the  total 
fees  that  are  paid  to  the  Bank  and  its 
affiliates  will  constitute  no  more  than 
reasonable  compensation  for  the 
services  provided  to  the  participating 
Plans.  In  this  regard,  the  Bank  and  its 
affiliates  will  receive  four  types  of  fees: 
(a)  Advisory  Fees  from  the  Affiliated 
Funds, 3  (b)  Non-Advisory  Fees  from  the 
Affiliated  Funds  (i.e.,  Administrative 
Fees),  (c)  Administrative  Fees  from  the 
Third  Party  Funds,  and  (d)  the  Wrap  Fee 
paid  by  each  participating  Plan  at  the 
Plan-level.  All  fees  received  from 
sources  other  than  the  participating  Plan 
or  the  Plan's  sponsor  will  be  applied  to 
offset  the  Plan's  legal  obligation  to  the 
Bank  and  its  affiliates.  Under  no 
circumstances  will  such  fees  increase 
the  compensation  received  by  the  Bank 
or  its  affiliates.'" 


*  It  should  be  noted  that  Advisory  Fees  may  also 
be  paid  by  the  Affiliated  Funds  to  unrelated  sub- 
advisers  who  may  be  retained  by  the  Bank  in  the 
future  to  perform  investment  management  and/or 
advisory  services  to  Plans  investing  under  the 
Foundations  Program.  These  sub-advisory  fees  are 
not  applied  to  offset  the  Plans  legal  obligation  to 
the  Bank  and  should  be  considered  by  the 
appropriate  Plan  fiduciary  in  evaluating  the 
appropriateness  of  the  Foundations  Program. 

'°The  fact  that  certain  transactions  and  fee 
arrangements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  fiduciaries  of  the 
Plans  from  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act.  Thus,  the 
Department  cautions  Primary  Independent 
Fiduciaries  of  Plans  investing  in  the  Funds  that 


(a)  Advisory  Fees.  The  annualized 
Advisory  Fees  of  the  Affiliated  Funds, 
which  range  from  0.40  percent  to  0.69 
percent,  are  calculated  daily  and  paid 
monthly  on  the  Affiliated  Fund's 
average  daily  net  assets.  However,  the 
Bank  may,  from  time  to  time,  waive  all 
or  a  portion  of  the  Advisory  Fee.  Each 
fee  arrangement  between  the  Bank  and 
an  Affiliated  Fund  must  be  approved  by 
the  Board  of  Trustees  of  the  Affiliated 
Fimd,  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons." 

(b)  Administrative  Fees  from  the 
Affiliated  Funds  and  BISYS,  The  Bank 
is  compensated  for  acting  as  custodian 
to  the  Affiliated  Funds.  For  its  custodial 
services,  the  Bank  currently  receives  an 
annual  fee  of  0.03  percent  of  the  average 
daily  net  assets  of  each  of  the  Affiliated 
Funds. 

In  addition,  the  Bank  may  receive 
Administrative  Fees  from  BISYS  in  the 
form  of  annualized  Rule  12b-l  Fees, 
pursuant  to  each  Affiliated  Fund's 
Distribution  Plan.  Such  Rule  12b-l  Fees 
will  not  exceed  0.25  percent  of  the 
average  daily  net  assets  of  each 
AffihatedFund." 

Further,  BISYS  currently  retains  the 
Bank  as  sub-administrator  to  the 
Affiliated  Funds.  BISYS  presently  pays 
the  Bank  an  annualized  fee  of  0.05 
percent  of  each  Affiliated  Fund's  daily 
net  assets. 

(c)  Administrative  Fees  from  the  Third 
Party  Funds.  The  Third  Party  Funds 
may  pay  Administrative  Fees  such  as 
Rule  12b-l  Fees  or  similar  fees  to  the 
Bank  or  its  affiliates  for  shareholder 
services  (e.g.,  fund  recordkeeping, 
accounting  in  connection  with  a 
participating  Plan's  purchase  or 
redemption  of  shares  of  the  Third  Party 
Fund,  processing  purchase  and 
redemption  transactions  involving  the 
Plans  and  providing  mutual  fund 
enrollment  material  to  Primary  or 
Directing  Independent  Fiduciaries).  The 


they  have  an  ongoing  duty  under  section  404  of  the 
Act  to  monitor  the  services  provided  to  the  Plans 
to  assure  that  the  services  remain  appropriate  and 
that  the  fees  paid  by  the  Plans  for  such  services  are 
reasonable  in  relation  to  the  value  of  the  services 
provided.  In  considering  whether  to  enter  info  the 
arrangement  for  the  provision  of  asset  allocation 
services,  the  Department  emphasizes  that  it  expects 
the  Primary  Independent  Fiduciary  to  fully 
understand  the  operation  of  the  Foundations 
Program  and  the  compensation  paid  thereunder, 
following  disclosure  by  the  Bank  of  all  relevant 
information  pertaining  to  the  Program. 

"  Under  each  Affiliated  Fund's  Distribution  Plan, 
the  Fund  pays  BISYS  Rule  12b-l  Fees  on  a  monthly 
basis  [see  Representation  l(c)l  in  order  to  provide 
distribution  assistance  to,  or  compensate  financial 
intermediaries,  broker-dealers  or  similar  entities 
(including  the  Bank  and  affiliates  or  subsidiaries  of 
BISYS  and/or  the  Bank)  for  providing  shareholder 


annualized  Administrative  Fees  range 
from  0.08  percent  to  0.50  percent. 

(d)  The  Plan-Level  Wrap  Fee.  For  their 
asset  allocation,  custodial  and  related 
services,  thp  Bank,  BOSC,  and/or  their 
affiliates  will  charge  each  participating 
Plan  an  annual  investment  fee  (i.e.,  the 
Wrap  Fee).  If  the  Plan's  average  daily 
value  (including  amounts  invested  in 
either  the  Third  Party  Funds  or 
Affiliated  Funds)  is  less  than  S25,000. 
the  Wrap  Fee  will  equal  1.80  percent  of 
$25,000.  unless  the  minimum 
investment  amount  is  lowered,  in  which 
case  the  Wrap  Fee  will  equal  1.80 
percent  of  the  minimum  investment.  For 
balances  greater  than  the  minimum 
investment,  the  fee  will  be  calculated  as 
follows:  1.80  percent  on  Sl-$99.999; 
1.55  percent  on  $100.000-$249,999:  and 
1.45  percent  on  any  balance  above 
$250,000.  Breakpoints  will  be  calculated 
on  a  per-participating  Plan  basis  rather 
than  on  each  account  in  that  Plan. 
From  time  to  time,  the  Bank  may 
increase  or  reduce  the  Wrap  Fee  In  the 
event  of  a  Wrap  Fee  increase,  the  Bank 
will  notify  the  Primary  Independent 
Fiducian,'  or,  if  applicable,  the  Directing 
Independent  Fiduciary,  of  the 
impending  increase  at  least  30  days 
prior  to  its  effective  date  of  the  change. 
The  written  notification  will  include  a 
Termination  Advisory  and  remind  the 
Primary  Independent  Fiduciary  of  the 
impending  increase  at  least  30  days 
prior  to  its  effective  date.  The  written 
notification  will  include  a  Termination 
Advisory  which  will  (a)  advise  the 
Primary  Independent  Fiduciary  or  the 
Directing  Independent  Fiduciary  of  the 
right  to  withdraw  from  the  Foundations 
Program  without  penalty;  and  (b)  state 
that  absent  any  affirmative  action  by  the 
Primary  Independent  Fiduciar\-  or  the 
Directing  Independent  Fiduciary,  the 
new  Wrap  Fee  will  be  effective  no 
earlier  than  30  days  after  the  receipt  of 
the  notice  and  the  Termination 
Advisory. 

The  Wrap  Fee  is  assessed  quarterly  in 
arrears  on  the  Plan's  average  daily  net 
asset  value  during  the  quarter.  The 
Wrap  Fee  will  be  deducted  directly  from 
the  Plan. 

Fund  Fees  and  Offset 

16.  As  noted  in  Representation  15,  the 
Bank  and  its  affiliates  may  receive, 
either  directly  or  indirectly,  various  fees 
from  the  Affiliated  Funds  and  the  Third 
Party  Funds  which  will  be  fully 
disclosed  to  investors  in  applicable 
prospectuses.  The  Bank  proposes  to 
offset  all  .Advisory  Fees.  Administrative 
Fees  and  Rule  12b-l  Fees  that  are  paid 
to  it  and  its  affiliates  with  respect  to  a 
Plan's  investment  in  a  Fund 
(collectively,  the  Offset  Fees),  from  the 
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quarterly  Wrap  Fee  charged  to  that  Plan. 
The  Bank  believes  that  the  offset  will 
eliminate  any  conflict  of  interest  which 
may  exist  as  a  result  of  the  fact  that  an 
investment  in  certain  Funds  would 
generate  higher  overall  fees  for  the  Bank 
and  its  affiliates,  and  will  also  eliminate 
any  indirect  benefit  that  the  Bank  may 
gain  by  including  Funds  that  pay  higher 
Advisory  or  Administrative  Fees  in  the 
Asset  Allocation  Models. 

The  Bank  will  deduct  the  Offset  Fees 
as  follows.  At  the  end  of  each  quarter, 
the  Bank  will  calculate  the  revenues 
that  it  received  during  the  quarter  in  the 
form  of  Offset  Fees  on  a  pro  rata  basis 
for  each  Plan  invested  in  the 


Foundations  Program.  These  figures  will 
be  a  percentage  of  the  average  daily  net 
value  of  participating  Plan  assets  in 
each  Affiliated  and  Third  Party  Fund. 
The  Bank  will  reduce  the  Wrap  Fee 
charged  to  each  Plan  for  that  quarter  by 
that  Plan's  allocable  portion  of  the    • 
Offset  Fees  for  the  Asset  Allocation 
Model  in  which  the  Plan's  assets  were 
invested  during  the  quarter.  Thus,  the 
sum  of  the  Wrap  Fee  which  the  Bank 
emd  its  affiliates  actually  receive  with 
respect  to  each  Plan  (following  the 
offset)  and  the  Offset  Fees  will  always 
equal  the  total  Wrap  Fee  to  which  the 
Primary  Independent  Fiduciary  agreed 
to  in  the  Accoimt  Agreement  and  the 


selection  of  Affiliated  or  Third  Party 
Funds  will  always  be  revenue-neutral. 

17.  The  Bank  has  provided  the 
following  example  to  demonstrate  how 
the  Offset  Fee  mechanism  will  work: 

Mr.  Smith  meets  with  a  Bank  investment 
counselor  on  April  3.  2000.  After  going 
through  the  education,  profiling  and 
recommendation  process,  he  decides  to 
invest  his  IRA  through  the  Foundations 
Program.  Mr.  Smith  accepts  the  Bank's 
recommendation  that,  tjased  on  the  results  of 
his  Investor  Profile,  the  Growth  and  Income 
Model  is  the  appropriate  vehicle  for  the  IRA. 
So,  on  April  3,  2000,  Mr.  Smith  invests 
$47,928.76  in  that  Asset  Allocation  Model. 
This  initial  investment  is  allocated  as 
follows: 


Fund 


American  Perfomiance  Treasury  Money  Market  ., 
American  Performance  Short-Term  Income  Fund 
American  Performance  Intermediate  Bond  Fund  , 

Amencan  Performance  Bond  Fund 

Federated  GNMA  Funa  

Federated  Bond  Fjnc:      

Federaied  Eguit>  income  Fund  

Amencan  Performance  Equity  Fund : 

American  Performance  Growth  Equity  Fund 

Tempieton  Foreign  Fund  

Neuberger  &  Berman  Genesis  Assets  Fund  

Total  


Allocation 
(percent) 


Dollar  amount 


5 

10 

5 

5 

10 

10 

9 

29 

9 

3 

5 


100 


$2,396.44 
4,792.88 
2,396.44 
2.396.44 
4,792.88 
4,792.88 
4,313.59 

13,899.34 
4,313.57 
1,437.86 
2,396.44 


47,928.76 


Price 


$1.00 
10.02 
10.36 
9.53 
11.32 
10.05 
19.21 
17.96 
12.12 
11.10 
14.33 


Shares 


2,396.440 
478.331 
231.317 
251  463 
423.399 
476.903 
224.549 
773.905 
355.905 
129.537 
167.232 


Wrap  Fee 

Three  business  days  prior  to  the  end  of  the 
calendar  quarter  (i.e..  June  28,  2000),  the 
Bank  takes  the  following  steps  to  calculate 
the  fee  charged  to  Mr.  Smith's  account  for  the 
second  quarter  of  2000: 

•  The  Bank  calculates  the  average  balance 
of  Mr.  Smith's  account  during  the  quarter  as 
$48,124.44. 


•  The  aimual  Wrap  Fee  on  accounts  of  up 
to  $99,000  is  1.80  percent.  Therefore,  the 
quarterly  fee  is  45  basis  points  or  0.45 
percent  of  the  average  daily  balance  during 
the  quarter.  Mr.  Smith's  quarterly  Wrap  Fee 
is  $216.56  ($48,124.44  x  0.45%).  This 
amount  is  deducted  from  the  account  based 
on  the  Fund/fee  hierarchy.  '^  The  Fund/fee 
hierarchy  determines  which  position(s)  will 
be  liquidated  to  pay  fees.  Because  Mr.  Smith 


has  enough  assets  in  the  American 
Performance  Treasury  Money  Market  Fund  to 
pay  the  fee,  a  liquidation  of  $216.56  is  posted 
to  this  Fund. 

Offset  Fees 

•  The  Bank  prepares  a  spreadsheet 
detailing  the  annualized  compensation  it 
received  from  the  Affiliated  Funds  and  the 
Third  Party  Fund  during  the  quarter.  For 
example. 


Fund 


American  Performance  Treasury  Money  Market  . 
American  Performance  Short-Term  Income  Fund 
American  Performance  Intermediate  Bond  Fund  . 

Amencan  Performance  Bond  Fund  

Federated  GNMA  Fund  

Federated  Bond  Fund     

Federated  Equitv  income  Fund 

.Amencan  Performance  Equity  Fund  

Amencan  Performance  Growth  Equity  Fund 

Tempieton  Foreign  Fund  - 

Neuberger  &  Berman  Genesis  Assets  Fund 

Total 


Allocation 
(percent) 


Basis  points 
received 


5 

10 

5 

5 

10 
10 
9 
29 
9 
3 
5 


100 


2 
1 
3 

3 
3 
3 
2 
24 
7 
1 
3 


52 


'2  It  is  represented  that  Funds  are  liquidated  to 
pay  fees  in  the  following  order:  American 
Performance  U.S.  Treasury-  Fund.  American 
Performance  Intermediate  Bond  Fund,  American 
Performance  Bond  Fund,  Federated  Bond  Fund, 
Federated  GNMA  Trust  Fund,  Federated  Equity 
Income  Fund,  American  Performance  Equity  Fund. 
Tempieton  Foreign  Fund,  Neuberger  and  Herman 


Genesis  Asset  Fund  and  the  American  Performance 
Aggressive  Growth  Fund. 

Because  each  Asset  Allocation  Model,  other  than 
the  Aggressive  Growth  Model,  includes  an 
investment  in  a  money  market  fund,  the  Bank 
anticipates  that  almost  all  of  the  Wrap  Fee  will  be 
taken  from  the  American  Performance  Treasury 
Money  Market  Fund.  An  Account's  entire  holding 
in  a  particular  Fund  will  be  liquidated  before  any 


portion  of  the  next  Fund  in  the  hierarchy  is 
liquidated.  If  the  liquidation  is  more  than  $1,000. 
the  Accoimt  automatically  will  be  rebalanced.  If  the 
liquidaUon  is  for  $100  to  $1,000.  the  Account  will 
be  rebalanced  at  the  next  quarter's  end.  If  the 
liquidation  is  for  less  than  $100,  the  Account  will 
not  be  rebalanced  on  account  of  the  fee  payment, 
although  it  may  be  rebalanced  in  the  regular  course 
of  the  Foundations  Program. 
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•  The  rebate  to  be  credited  to  Mr.  Smith's 
account  is  calculated  by  multiplying  his 
average  daily  balance  ($48,124.44)  by  the 
basis  points  received  (52)  and  then  dividing 
the  result  by  4.  The  rebate  ($62.56) 
[($48,124.44  X  0.52%/4}]  is  credited  to  the 
American  Performance  Treasury  Money 
Market  Fund.  '^ 

Disclosures 

18.  Aside  from  the  Investor  Profile 
described  in  Representation  6,  Primary 
Independent  Fiduciaries  and  Directing 
Independent  Fiduciaries  will  receive 
several  types  of  disclosures:  (a)  Initial 
disclosures  which  are  made  to  the 
Primary  Independent  Fiduciary  and,  if 
applicable,  the  Directing  Independent 
Fiduciary  before  a  Plan  is  enrolled 
under  the  Foundations  Program;  (b) 
subsequent  disclosures  which  are  made 
exclusively  to  the  Primary  Independent 
Fiduciary;  (c)  specific  disclosures  which 
are  made  to  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent 
Fiduciary;  and  (d)  continuing 
disclosures  that  are  made  to  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary  throughout  the 
time  that  the  participating  Plan  is 
enrolled  under  the  Foundations 
Program. 


(a)  Initial  Disclosures  for  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary.  Before  a  Plan's 
assets  are  invested  under  the 
Foundations  Program,  the  Primary 
Independent  Fiduciary  or,  if  applicable, 
the  Directing  Independent  Fiduciary, 
will  receive  a  brochure  describing  the 
Foundations  Program,  a  Foundations 


"For  each  Fund  represented  in  the  foregoing 
Asset  Allocation  Model,  the  Bank  will  determine 
the  total  number  of  basis  (xiints  received  on  an 
annual  basis  from  all  fee  sources  within  that  Fund. 
As  noted  above,  these  fees  include  Rule  12b-l  Fees. 
Advisory  Fees  and  Administrative  Fees.  For 
example,  for  the  American  Performance  Equity 
Fund,  the  total  annual  basis  points  received  is  83. 

The  Bank  will  then  multiply  this  amount  (83)  by 
the  percentage  of  the  Fund  contained  in  the  Asset 
Allocation  Model.  In  this  Asset  Allocation  Model. 
29  percent  of  the  investor's  money  is  allocated  to 
the  American  Performance  Equity  Fund. 
Accordingly,  under  the  Bank's  fee-offset 
arrangement.  29  percent  of  83  basis  points  (or  24 
basis  points)  will  be  rebated  to  Mr.  Smith's  accoimt. 

The  Bank  represenU  that  this  method  of 
allocation  will  be  repeated  for  all  Funds  shown  in 
this  particular  Asset  Allocation  Model.  The  total 
rebated  amounts  attributable  to  each  Fund  will  be 
added  together  to  arrive  at  the  total  number  of  basis 
points  that  will  be  retiated  to  investors  in  this  Asset 
Allocation  Model.  Accordingly.  Mr.  Smith  and 
other  investors  in  this  Asset  Allocation  Model,  will 
be  rebated  52  basis  points  on  an  annual  basis. 

In  addition,  Mr.  Smith  and  other  investors  will 
receive  full  disclosure  from  the  Bank  regarding  the 
fees  and  the  fee-offset  arrangement,  including  the 
actual  number  of  basis  points  to  be  rebated  under 
an  applicable  Allocation  Model.  To  show  how  the 
rebate  is  calculated,  a  spreadsheet  will  be  utilized. 
Finally,  an  investor  will  see  rebated  amounts  in 
their  performance  statements.  (See  also 
Representations  6  and  18.) 


Asset  Allocation  Account  Application,  a 
Foundations  Asset  Allocation  Purchase 
Order,  and  a  Foundations  Program 
Accoimt  Agreement.  The  Account 
Agreement  will  provide  detailed 
information  on  the  Foundations 
Program,  including  the  way  in  which 
fees  are  calculated  and  charged,  the 
procedure  for  and  limitations  on  the 
Bank's  ability  to  make  Model 
Adjustments  and  its  rebalancing  of  a 
participating  Plan,  and  the  procedure  to 
be  followed  in  the  event  that  the 
Primary  or  Directing  Independent 
Fiduciary  objects  to  a  Model 
Adjustment.  In  addition,  the  Bank  will 
disclose,  through  the  Form  ADV-Part  II, 
its  affiliation  or  non-affiliation  with  the 
Funds  to  the  Primary  Independent 
Fiduciary  prior  to  such  fiduciary's 
enrolling  an  eligible  Plan  in  the 
Program.  Further,  the  Bank  will  provide 
to  the  Primary  Independent  Fiduciary 
the  executed  Account  Agreement  and 
copies  of  the  proposed  exemption  and 
the  grant  notice.  Assuming  the  Bank 
provides  copies  of  the  proposed 
exemption  and  the  grant  notice  directly 
to  the  Primary  Independent  Fiduciary, 
such  disclosures  may  be  distributed  by 
the  Primary  Independent  Fiduciary  to 
the  Directing  Independent  Fiduciaries. 

To  participate  in  the  Foimdations 
Program,  the  Primary  Independent 
Fiduciary  will  submit  a  completed 
Account  Agreement  to  the  Bank.  In 
addition,  the  Primary  Independent 
Fiduciary  will  be  required  to  represent 
in  writing  that  such  fiduciary  is  (1) 
independent  of  the  Bank  and  its 
affiliates;  (2)  knowledgeable  with 
respect  to  the  Plan  in  administrative 
matters;  (3)  able  to  make  an  informed 
decision  concerning  the  participating 
Plan's  participation  in  the  Foundations 
Program;  and  (4)  knowledgeable  with 
respect  to  funding  matters  related  to  the 
Plan. 

Once  the  Plan  is  enrolled  in  the 
Foimdations  Program,  the  Primary 
Independent  Fiduciary  or,  if  applicable, 
the  Directing  Independent  Fiduciary, 
will  complete  an  Investor  Profile  and 
submit  it  to  an  investment  counselor  in 
the  manner  described  herein  in 
Representation  6. 

(b)  Subsequent  Disclosures 
Exclusively  for  the  Primary  Independent 
Fiduciary.  In  addition  to  the  initial 
disclosures  described  above  in 
Representation  18(a).  the  Bank  will 
provide  each  Primary  Independent 
Fiduciary  with  the  followdng  materials 
and/or  oral  disclosures:  (1)  A  copy  of 
the  executed  Account  Agreement 
between  the  Plan  and  the  Bank;  and  (2) 
a  description  of  the  Bank's  affiliation,  if 
any,  writh  the  sponsors,  distributors, 
administrators,  investment  advisers, 


sub-advisers,  custodians  and  transfer 
agents  of  each  Affiliated  and  Third  Party 
Fund.  In  addition,  the  Primary 
Independent  Fiduciary  will 
acknowledge  in  writing  that  he  or  she 
has  received  copies  of  the 
aforementioned  documents  prior  to 
investing  in  the  Foundations  Program. 

(c)  Specific  Disclosures  for  the 
Primary  Independent  Fiduciary  or  the 
Directing  Independent  Fiduciary.  The 
Bank  will  provide  each  Primary 
Independent  Fiduciary  or  Directing 
Independent  Fiduciarv  with  the 
following  materials  and/or  oral 
disclosures  prior  to  investing  in  an 
Asset  Allocation  Model:  (1)  a  written 
analysis  based  on  such  fiduciary's 
Investor  Profile.  (2)  a  description  of  the 
Asset  Allocation  Model  recommended 
by  the  Bank's  investment  counselor, 
which  includes  a  description  of  the 
actual  fee  structure  and  the  actual 
number  of  basis  points  that  will  be 
rebated  to  such  Plan  fiduciary;  (3)  a 
prospectus  for  each  Affiliated  Fund  and 
Third  Party  Fund  in  which  the  Plan  may 
be  invested,  showing,  among  other 
things,  the  internal  fees  for  the  Fund; 
and  (4)  upon  the  request  of  the  Primary 
Independent  Fiduciary  or  the  Directing 
Independent  Fiduciary,  a  Statement  of 
Additional  Information  which 
supplements  the  prospectus.  The 
Primary  Independent  Fiduciary  or  the 
Directing  Independent  Fiduciary  will 
also  acknowledge  in  writing  to  the  Bank 
that  he  or  she  has  received  copies  of  the 
aforementioned  documents  prior  to  the 
Plan's  investment  in  an  Asset  Allocation 
Model. 

(d)  Continuing  Disclosures  for  the 
Primary  Independent  Fiduciary  or  the 
Directing  Independent  Fiduciary.  In 
addition  to  the  disclosures  described 
above,  the  Bank  will  provide  each 
Primary  Independent  Fiduciary  and 
Directing  Independent  Fiduciarv  with 
the  following  continuing  disclosures:  (1) 
Copies  of  applicable  prospectuses;  (2) 
written  confirmation  of  each  purchase 
and  redemption  of  shares  of  an 
Affiliated  Fund  or  a  Third  Party  Fund, 
including  transactions  implemented  as  a 
result  of  a  realignment  of  the  Asset 
Allocation  Model's  investment  mix  or 
from  the  rebalancing  of  a  participating 
Plan's  investments  in  conformitv  with 
the  selected  Asset  Allocation  Model;  (3) 
telephone  quotations  of  the  Plan's 
balance  under  the  Foundations  Program; 
(4)  periodic,  but  at  least  quarterly, 
account  statements  showing  the  Plan's 
value,  a  summary-  of  purchase,  sale  and 
exchange  activity  and  dividends 
received  or  reinvested,  a  summary  of 
cumulative  realized  gain  and/or  loss, 
and  rebated  amounts;  (5)  semiaimual  or 
armual  reports  that  include  financial 
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statements  for  the  Funds,  as  well  as  a 
description  of  the  fees  that  are  paid  by 
the  Funds  to  the  Bank  and  its  affiliates; 
(6)  at  least  annually,  a  wTitten  or  oral 
inquirv  from  the  Bank  to  ascertain 
whether  information  provided  on  the 
Investor  Profile  is  still  accurate  and  to 
determine  if  such  information  should  be 
updated:  (7)  an  annual  Termination 
Advison.-;  and  (81  the  Banks  investment 
advisorv  and  other  agreements  with  any 
Affiliated  Fund  as  well  as  its 
distribution  agreement  pertaining  to  the 
Third  Party  Funds,  upon  request 
Communications  received  from  the 
Funds  will  be  distributed  to  the  Primary- 
Independent  Fiduciar>-.  who  may  elect 
to  pass  this  information  through  to 
Directing  Independent  Fiduciaries. 

Finallv,  for  a  period  of  six  years,  the 
Bank  will  maintain  records  necessary  to 
enable  the  Department.  Plan  fiduciaries, 
participants  and  others  to  determine 
whether  the  conditions  of  the  requested 
exemption  have  been  met. 

More  Steering  Concerns 

19.  The  Applicants  state  that  the 
Asset  Allocation  Models  used  in  the 
Foundations  Program  were  designed  to 
meet  verv  specific  risk  tolerances  and 
investment  objectives  developed  by 
Morningstar  and  Upper.  The  Applicants 
note  that  each  Asset  Segment  in  an 
Asset  Allocation  Model  perfonns  a  role 
in  addressing  those  tolerances  and 
objectives.  In  this  regard,  the  Applicants 
explain  that  each  Asset  Segment  is 
represented  bv  onlv  one  Fund — an 
Affiliated  Fund  or  a  Third  Party  Fund. 
Therefore,  the  Applicants  state  that  the 
Bank  cannot  steer  assets  within  an  Asset 
Allocation  Model  to  a  Third  Party  Fund 
rather  than  an  Affiliated  Fund 
representing  the  same  Asset  Segment. 

20.  In  summar\-.  the  Applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  statutory  criteria  for  an 
administrative  exemption  under  section 
408(a)  of  the  Act  because: 

(a)  The  investment  of  a  Plan  s  assets 
under  the  Foundations  Program  will  be 
made  bv  a  Primary  Independent 
Fiduciar>'  or  a  Directing  Independent 
Fiduciary  who  is  independent  of  the 
Bank  and  its  affiliates  such  that  the  Plan 
fiduciary  will  maintain  complete 
discretion  with  respect  to  participating 
under  the  Foundations  Program. 

(b)  No  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  of  the  Funds. 

(cl  As  to  each  Plan,  the  total  fees  that 
are  paid  to  the  Bank  and  its  affiliates 
will  constitute  no  more  than  reasonable 
compensation  for  the  services  provided. 

(d)  Prior  to  investing  under  the 
Foundations  Program,  each  Primary 
Independent  Fiduciary'  or  Directing 


Independent  Fiduciary  will  receive 
offering  materials  and  disclosures  from 
the  Bank  which  set  forth  all  material 
facts  concerning  the  purpose,  fee 
structure,  rebate  arrangement,  operation, 
rebalancing,  risks  and  participation  in 
such  Program. 

(e)  The  Bank  will  provide  written 
documentation  to  a  Primary 
Independent  Fiduciary  or  a  Directing 
Independent  Fiduciary  of  its 
recommendations  based  upon  objective 
criteria  ihat  will  be  uniformly  applied. 

(f)  The  quarterly  Wrap  Fee  that  is  paid 
bv  a  Plan  to  the  Bank  for  asset  allocation 
and  related  services  rendered  to  such 
Plan  under  the  PortfoUo  Advisor 
Program  will  be  offset  by — (1)  All 
Advisorv  Fees  received  by  the  Bank 
and/or  its  affiliates  from  the  Affiliated 
Fimds:  (2)  all  Administrative  Fees  that 
are  received  bv  the  Bank  from  the 
Affiliated  Funds:  and  (3)  all 
Admimstrative  Fees  that  are  paid  by  the 
Third  Part>'  Funds  to  the  Bank  and/or  its 
affiliates,  such  that  the  sum  of  the  Wrap 
Fee  and  the  Offset  Fees  will  always 
equal  the  total  Wrap  Fee  and  the 
selection  of  Affiliated  or  Third  Party 
Fimds  will  always  be  revenue-neutral. 

(g)  No  Plan  assets  will  be  invested 
according  to  a  Model  Adjustment 
without  the  consent  of  tbe  Primary 
Independent  Fiduciary  if  the  Model 
Adjustment  is  outside  the  range 
specified  in  the  Account  Agreement. 

(h)  The  periodic  rebalancing  of  a  Plan 
investor's  account  will  not  involve  an 
exercise  of  discretionary  management  or 
control  over  the  Plan  by  the  Bank. 

(i)  The  Bank  will  retain  the 
Independent  Financial  Analyst  to  (1) 
review  the  investment  of  Plan  assets  in 
a  Third  Party  Fund  to  ensure  adequate 
performance  and  suitability,  (2)  review 
the  Funds  each  time  the  Bank 
determines  to  add  a  Third  Party  Fund  or 
replace  an  Affiliated  Fund  with  a  Third 
Party  Fund;  and  (3)  ensure  that  there  is 
no  overlap  between  the  Funds. 

(j)  Although  the  Primary  Independent 
Fiduciary  or  the  Directing  Independent 
Fiduciary  may  withdraw  from  the 
Foimdations  Program  at  any  time,  any 
authorizations  made  by  such  Plan 
investors  with  respect  to  increases  in 
the  Wrap  Fee,  Model  Adjustments  that 
are  outside  of  an  Asset  Allocation 
Model,  the  addition  or  substitution  of  a 
Fund,  will  be  terminable  at  wiU  and 
without  penalty  to  the  Plan. 

(k)  Eacn  Primary-  Independent 
Fiduciary  or  Directing  Independent 
Fiduciary  will  receive  ongoing 
disclosures  from  the  Bank  regarding  the 
continued  participation  of  the  Plan  in 
the  Foundations  Program. 

(1)  All  dealings  between  a  Plan,  the 
Fimds  and  the  Bank  will  remain  on  a 


basis  which  is  at  least  as  favorable  to  the 
Plan  a?  such  dealings  are  with  other 
shareholders  of  the  Funds  holding  the 
same  classes  of  shares  as  the  Plan. 

Notice  to  Interested  Persons 

The  Applicants  represent  that  because 
potentially  interested  participants  and 
beneficiaries  of  eligible  Plans  which 
might  choose  to  participate  in  the 
Foimdations  Program  cannot  be 
identified  at  this  time,  the  only  practical 
means  of  notifying  such  participants 
and  beneficiaries  of  this  proposed 
exemption  is  by  publication  of  the 
notice  of  pendency  in  the  Federal 
R^jster.  Therefore,  comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  no  later  than  30  days 
from  the  date  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

First  Tennessee  National  Corporation 
Located  in  Memphis,  Tennessee 

[Application  No  0-10898] 

Proposed  Exemption 

I.  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  trusts  and 
certificates  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificateSj, between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 


42260 


Federal  Register / Vol.  65,  No.  131 /Friday,  July  7,  2000 /Notices 


with  respect  to  the  assets  of  that 
Excluded  Plan. '■» 

B.  The  restrictions  of  sections 
40b(b)(l)  and  406(b)(2)  of  the  Act,  and 
the  taxes  imposed  by  section  4975(a} 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 
apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 
(i)  The  plan  is  not  an  Excluded  Plan; 
(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity. '^  For  purposes  of 
this  paragraph  B.(l)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 


'■•Section  I.  A.  provides  no  relief  from  sections 
406(a)(lHE).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.3-21(c). 

"  For  purposes  of  this  proposed  exemption,  each 
plan  participating  in  a  commingled  fund  (such  as 
a  bank  collective  trust  fund  or  insurance  company 
pooled  separate  account)  shall  be  considered  to 
own  the  same  proportionate  undivided  interest  in 
each  asset  of  the  commingled  fund  as  its 
proportionate  interest  in  the  total  assets  of  the 
commingled  fund  as  calculated  on  the  most  recent 
preceding  valuation  date  of  the  fund. 


(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust,  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in,  the 
prospectus  or  private  placement 
memorandum  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust. '« 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  fi-om  the  restrictions  of 
section  406(b)  of  the  Act,  or  fi-om  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code,  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

ni.s. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisitfon  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 


'^In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  plan  fiduciaries  to  make  informed 
investment  decisions. 


favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a  rating 
agency  (as  defined  in  section  III.W.)  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories; 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  piu-suant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  III.B  (1  j  may  he  transferred 
to  the  trust  during  the  pre-funding 
period  (as  defined  in  section  III. BE.)  in 
exchange  for  amounts  credited  to  the 
pre-funding  account  (as  defined  in 
section  III.Z).  provided  that: 

(a)  The  pre-funding  limit  (as  defined 
in  section  III.AA.)  is  not  exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  those  of  the  original 
obligations  used  to  create  the  trust 
corpus  (as  described  in  the  prospectus 
or  private  placement  memorandum  and/ 
or  pooling  and  servicing  agreement  for 
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such  certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  Notwithstanding  the 
foregoing,  the  terms  and  conditions  for 
determining  the  eligibility  of  an 
obligation  may  be  changed  if  such 
changes  receive  prior  approval  either  by 
a  majoritv  of  the  outstanding 
certificateholders  or  by  a  rating  agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  trust  during  the  pre- 
funding  period  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  a  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust: 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  those  which  were  acquired  as  of  the 
closing  date,  the  characteristics  of  the 
additional  obligations  will  be  either 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor,  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  thexating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement  hi  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date; 

(f)  The  pre-funding  period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans;  and 

(g)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  ser\'ices)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act, 


B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.  A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a  . 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 

UI.  Definitions 

For  purposes  of  this  proposed 
exemption; 
A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
owrnership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrmnent — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  or  a  Financial  Asset 
Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D(a) 
or  section  860L,  respectively,  of  the 
Internal  Revenue  Code  of  1986;  and 

(b)  That  is  issued  by.  and  is  an 
obligation  of,  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  FTNC  or  any  of  its  affiliates 
is  either  (i)  the  sole  undenvriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

For  purposes  of  this  proposed 
exemption,  references  to  "certificates 
representing  an  interest  in  a  trust" 
include  certificates  denominated  as  debt 
which  are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of; 


(l)(a)  Secured  consumer  receivables 
that  bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property);  and/or 

(d)  Obligations  that  bear  interest  or 
are  piu'chased  at  a  discount  and  which 
are  seciu^d  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  IIl.U);  and/ 
or 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2);  and/or 

(f)  Fractiond  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
3.(1); 

(3)(a)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
subsection  ni.B.(l)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or 

(c)  Cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  Are  credited  to  a  pre-funding 
accoimt  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II.A.(7)  are  met 
and/or; 

(ii)  Are  credited  to  a  capitalized 
interest  accoimt  (as  defined  in  section 
m.X.);  and 

(iii)  Are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificateholders 
occurring  after  the  end  of  the  pre- 
funding  period. 
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For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  "permitted 
investments"  means  investments  which 
are  either:  (i)  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to  timely 
pa)Tnent  of  principal  and  interest  by  the 
United  States,  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
servicing  agreement;  and  are  permitted 
by  the  rating  agency;  and 

(4)  rights  of  me  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship,  yield  supplement 
agreements  described  in  clause  (b)  of 
subsection  III.B.(3)  and  other  credit 
support  arrangements  with  respect  to 
any  obligations  described  in  subsection 
ffl.B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  auiy 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  described  in  clauses  (a) 
through  (f)  of  subsection  ni.B.(l)  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by  a 
rating  agency  for  at  least  one  year  prior 
to  the  plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption, 
and  (iii)  certificates  evidencing  interests 
in  such  other  investment  pools  have 
been  purchased  by  investors  other  than 
plans  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption. 

C.  "Underwriter"  means: 

(1)  First  Tennessee  National  Bank  (the 
Bank)  or  First  Tennessee  Securities 
Corporation  (FTSC); 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  FTNC;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
FTNC  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  partv  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 


F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
obligations  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  obligations  contained  in  the 
trust,  including  the  master  servicer  and 
cUiy  subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instnunents,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insiu^r  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owrner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor  " 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obhgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 


(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  belowj,  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  planl  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  proposed  exemption 
(if  granted)  applicable  to  sales  are  met. 

Q.  "Forward  deliver\-  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  fi-om. 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the    • 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 
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(1)  Which  is  secured  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obHgation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.   'Qualified  Motor  \'ehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  owns  or  holds  a  security 
interest  in  the  lease; 

(2)  The  trust  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  The  trusfs  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  vrauld 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

W.  "Rating  Agency"  means  Standard 
&  Poor's  Structured  Rating  Group 
(S&P's),  Moody's  Investors  Service,  Inc. 
(Moody's),  DuiFf  &  Phelps  Credit  Rating 
Co.  (D  &  P)  or  Fitch  IBCA.  Inc.  (Fitch), 
or  their  successors. 

X.  "Capitalized  Interest  Account" 
means  a  trust  account:  (i)  which  is 
established  to  compensate 
certificateholders  for  shortfalls,  if  any, 
between  investment  earnings  on  the  pre- 
funding  account  and  the  pass-through 
rate  payable  under  the  certificates;  and 
(ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  111.8.(3). 

Y.  "Closing  Date"  means  the  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (othf>r  than 
those  additional  obligations  which  are 
to  be  funded  from  the  pre-funding 
account  pursuant  to  subsection  1I.A.(7)) 
are  transfeixed  to  the  trust 

Z.  "Pre-Funding  Account"  means  a 
trust  account:  (i)  which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (aHg)  of  subsection  II. A. (7); 
and  (u)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

AA.  "Pre-Funding  Limit"  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  account,  as 
compared  to  the  total  principal  amount 
of  the  certificates  being  offered  which  is 
less  than  or  equal  to  25  percent. 


BB.  "Pre-Fimding  Period"  means  the 
period  commencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimum  dollar  amount 
specified  in  the  pooling  and  servicing 
agreement;  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
pooling  and  ser\'icing  agreement;  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  90  days  after  the  closing  date. 

CC.  "FTNC"  means  First  Tennessee 
National  Corporation,  a  Tennessee 
corporation,  and  its  affiliates. 

The  Department  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption'  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925.  July  12. 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insvirance 
Company  General  Accounts  (see  60  FR 
at  35932). 

Summary  of  Facts  and  Representations 

1.  FTNC,  a  Tennessee  corporation,  is 
a  Memphis,  Teimessee  based  bank 
holding  company,  which  has  assets  of 
over  $18  billion  and  through  its 
subsidiaries,  including  the  Bank, 
operates  419  branches  in  various  cities 
in  Teimessee,  Arkansas  and  Mississippi. 
FTNC  also  owns  and  operates 
subsidiaries  that  engage  in  trust, 
brokerage,  investment  management, 
mortgage  banking  and  consumer 
finance,  including  First  Tennessee  ABS, 
Inc. 

FTSC  is  a  subsidiary  of  the  Bank.  On 
April  12,  1999.  the  Office  of  the 
Controller  of  the  Currency  (OCC) 
granted  approval  for  the  Bank  to 
establish  FTSC  as  a  wholly-owned 
subsidiar\'  of  the  Bank.  The  OCC 
approval  permitted  FTSC  to  engage  in 
certain  securities  activities  which  are 
permissible  for  national  banks  to  engage 
in  directly,  and  also  to  underwrite  and 
deal  in  municipal  revenue  bonds.  On 
January  28,  2000.  the  OCC  granted 
approval  for  FTSC  to  expand  its 
activities  in  underwriting  and  dealing 
activities  with  respect  to  all  types  of 
debt  and  equity  securities  other  than 
interests  in  open-end  investment 
companies.  On  March  13,  2000,  the  OCC 
approved  a  certification  and  notice  filed 
by  the  Bank  for  FTSC  to  become  a 
"financial  subsidiary"  as  permitted  by 
the  Gramm-Leach-Bliley  Act  (G-L-B 
Act)  and  OCC  regulation.  As  a  financial 
subsidiary-,  FTSC  may  conduct 
securities  activities  which  are 
permissible  for  the  Bank  to  engage  in 
directly  as  well  as  securities  activities 
which  the  G-L-B  Act  has  defined  as 
"financial  in  nature,"  such  as 


underwriting,  dealing  in.  and  making  a 
market  in,  all  types  of  securities, 
including  interests  in  open-end 
investment  companies. 

Trust  Assets 

2.  FTNC  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  '^  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.  ^^ 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial  mort 
gages  are  fi-equently  seoired  by  ground 
leases  on  the  underlying  property, 
rather  than  by  fee  simple  interests.  The 
separation  of  the  fee  simple  interest  and 
the  ground  lease  interest  is  generally 
done  for  tax  reasons.  Properly 
structiu-ed,  the  pledge  of  the  ground 
lease  to  secure  a  mortgage  provides  a 
lender  with  the  same  level  of  security  as 
would  be  provided  by  a  pledge  of  the 
related  fee  simple  interest.  The  terms  of 
the  ground  leases  pledged  to  secure 
leasehold  mortgages  vdll  in.  all  cases  be 
at  least  ten  years  longer  than  the  term 
of  such  mortgages.'^ 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 


' '  The  Department  notes  tliat  PTE  83-1  |48  FR 
895,  January  7. 1983),  a  class  exemption  for 
mortgage  pool  investment  trusts,  would  generally 
apply  to  trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  FTNC  requests  relief  for 
single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However.  FTNC 
has  stated  that  it  may  still  avail  itself  of  the 
exemptive  relief  provided  by  PTE  83-1 . 

'8  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Govertunent  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
■plan  assets"  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  govertunenlal 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not. 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

'9  Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities.  Inc.  (55  FR  23147.  |une  6. 1990 
at  23150). 
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between  a  sponsor,  a  servicer  and  a 
trustee.-"  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust. 21  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer.  22 

Typically,  on  or  prior  to  the  closing 
date,  the  sponsor  acquires  legal  title  to 
all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  title  to  the  assets,  and  the 
trustee  issues  certificates  representing 
fractional  undivided  interests  in  the 
trust  assets.  Typically,  all  receivables  to 
be  held  in  the  trust  are  transferred  as  of 
the  closing  date,  but  in  some 
transactions,  as  described  more  fully 
below,  a  limited  percentage  of  the 
receivables  to  be  held  in  tJtie  trust  may 
be  transferred  during  a  limited  period  of 
time  following  the  closing  date,  through 
the  use  of  a  pre-funding  account. 

FTNC.  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  presently 
contemplated  are  to  be  underu  ritten  by 
FTNC  on  a  firm  conunitment  basis.  In 
addition,  FTNC  anticipates  that  it  may 
privately  place  certificates  on  both  a 


2°  The  Department  is  of  the  view  that  the  terra 
"trust"  includes  a  trust:  (a)  the  assets  of  which, 
although  all  specifically  identified  by  the  sponsor 
or  the  originator  as  of  the  closing  date,  are  not  all 
transferred  to  the  trust  on  the  closing  date  for 
administrative  or  other  reasons  but  will  be 
transferred  to  the  trust  shortly  after  the  closing  date, 
or  (b)  with  respect  to  which  certificates  are  not 
purchased  by  plans  until  after  the  end  of  the  pre- 
funding  period  at  which  time  all  receivables  are 
contained  in  the  trust. 

"  It  is  the  Department's  view  that  the  definition 
of  "trust"  contained  in  section  III.B.  includes  a  two- 
tier  structure  under  which  certificates  issued  by  the 
first  trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificates  held  by  the  second  trust 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust. 

"  It  is  the  view  of  the  Department  that  section 
ni.B.(4)  includes  within  the  definition  of  the  term 
"trust"  rights  under  any  yield  supplement  or 
similar  arrangement  which  obligates  the  sponsor  or 
master  servicer,  or  another  party  specified  in  the 
relevant  pooling  and  servicing  agreement,  to 
supplement  the  interest  rates  otherwise  payable  on 
the  obligations  described  in  section  III.B.(l),  in 
accordance  with  the  terms  of  a  yield  supplement 
arrangement  described  in  the  pooling  and  servicing 
agreement,  provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other  notional 
principal  contracts. 


firm  commitment  and  an  agency  basis. 
FTNC  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  seciuities 
underwriters. 

Certificateholders  will  be  entitled  to 
receive  distributions  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable.  These  distributions 
will  be  made  monthly,  quarterly,  semi- 
annually, or  at  such  other  intervals  and 
dates  as  specified  in  the  related 
prospectus  or  private  placement 
memorandum. 

When  installments  or  pajmients  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  imder  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month, 
when  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  fluids  by  the  servicer  and 
'  deposit  of  these  funds  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to 
certificateholders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  FTNC  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/  slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.*^ 


"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  imderlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amoimt  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amoimt  distributed  on 
a  pro  rata  basis.-'' 

6.  The  trust  will  be  maintained  as  an 
essentially  passive  entity.  Therefore, 
both  the  sponsors  discretion  and  the 
servicer's  discretion  with  respect  to 
assets  included  in  a  trust  are  severely 
limited.  Pooling  and  servicing 
agreements  provide  for  the  substitution 
of  receivables  by  the  sponsor  only  in  the 
event  of  defects  in  documentation 
discovered  within  a  short  time  after  the 
issuance  of  trust  certificates  (within  120 
days,  except  in  the  case  of  obligations 
having  an  original  term  of  30  years,  in 
which  case  the  period  will  not  exceed 
two  years)  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 


^'It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 


such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
proposed  exemption. 

^*  If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 
notes  that  the  proposed  exemption  does  not  provide 
relief  for  plan  investment  in  such  subordinated 
certificates. 
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the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

In  some  cases  the  trust  will  be 
maintained  as  a  Financial  Asset 
Securitization  Investment  Trust 
("FASIT"),  a  statutory  entity  created  by 
the  Small  Business  Job  Protection  Act  of 
1996.  addmg  sections  860H,  860J,  860K 
and  860L  to  the  Code,  In  general,  a 
FASIT  is  designed  to  facilitate  the 
securitization  of  debt  obligations,  such 
as  credit  card  receivables,  home  equity 
loans,  and  auto  loans,  and  thus,  allows 
certain  features  such  as  revolving  pools 
of  assets,  trusts  containing  unsecured 
receivables  and  certain  hedging  types  of 
investments.  A  FASIT  is  not  a  taxable 
entity  and  debt  instruments  issued  by 
such  trusts,  which  might  otherwise  be 
recharacterized  as  equity,  will  be  treated 
as  debt  in  the  hands  of  the  holder  for  tax 
purposes.  However,  a  trust  which  is  the 
subject  of  the  proposed  exemption  will 
be  maintained  as  a  FASIT  only  where 
the  assets  held  by  the  FASIT  will  be 
comprised  of  secured  dtut;  revolving 
pools  of  assets  or  hedging  iiivtstments 
will  not  be  allowed  unless  .specifically 
authorized  by  the  e.xemption,  if  granted, 
so  that  a  trust  maintained  as  a  FASIT 
will  be  maintained  as  an  essentially 
passive  entity. 

Trust  Structure  With  Pre-Funding 
Account 

Pre-Funding  Accounts: 

7.  As  described  briefly  above,  some 
transactions  may  be  structured  using  a 
pre-funding  account  or  a  capitalized 
interest  account.  If  pre-funding  is  used, 
cash  sufficient  to  purchase  the 
receivables  to  be  transferred  after  the 
closing  date  will  be  transferred  to  the 
trust  by  the  sponsor  or  originator  on  the 
closing  date.  During  the  pre-funding 
period,  such  cash  and  temporary 
investments,  if  any.  made  therewith  will 
be  held  in  a  pre-funding  account  and 
used  to  purchase  the  additional 
receivables,  the  characteristics  of  which 
will  be  substantially  similar  to  the 
characteristics  of  the  receivables 
transferred  to  the  trust  on  the  closing 
date.  The  pre-funding  period  for  any 
trust  will  be  defined  as  the  period 
begirming  on  the  closing  date  and 
ending  on  the  earliest  to  occur  of  (i)  the 
date  on  which  the  amount  on  deposit  in 
the  pre-funding  account  is  less  than  a 
specified  dollar  amount,  (ii)  the  date  on 
which  an  event  of  default  occurs  under 
the  related  pooling  and  servicing 
agreement  or  (.ui)  the  date  which  is  the 


later  of  three  months  or  ninety  (90)  days 
after  the  closing  date.  Certain  specificity 
and  monitoring  requirements  described 
below  will  be  met  and  will  be  disclosed 
in  the  pooling  and  servicing  agreement 
and/or  the  prospectus  or  private 
placement  memorandum. 

For  transactions  involving  a  trust 
using  pre-funding,  on  the  closing  date, 
a  portion  of  the  offering  proceeds  will 
be  allocated  to  the  pre-funding  account 
generally  in  an  amount  equal  to  the 
excess  of  (i)  the  principal  amoimt  of 
certificates  being  issued  over  (ii)  the 
principal  balance  of  the  receivables 
being  transferred  to  the  trust  on  such 
closing  date.  In  certain  transactions,  the 
aggregate  principal  balance  of  the 
receivables  intended  to  be  transferred  to 
the  trust  may  be  larger  than  the  total 
principal  balance  of  the  certificates 
being  issued.  In  these  cases,  the  cash 
deposited  in  the  pre-funding  account 
will  equal  the  excess  of  the  principal 
balance  of  the  total  receivables  intended 
to  be  transferred  to  the  trust  over  the 
principal  balance  of  the  receivables 
being  transferred  on  the  closing  date. 

On  the  closing  date,  the  sponsor 
transfers  the  assets  to  the  trust  in 
exchange  for  the  certificates.  The 
certificates  are  then  sold  to  an 
undervmter  for  cash  or  to  the 
certificateholders  directly  if  the 
certificates  are  sold  through  a  placement 
agent.  The  cash  received  by  the  sponsor 
from  the  certificateholders  (or  the 
undenvriter)  from  the  sale  of  the 
certificates  issued  by  the  trust  in  excess 
of  the  purchase  price  for  the  receivables 
and  certain  other  trust  expenses,  such  as 
underwriting  or  placement  agent  fees 
and  legal  and  accoimting  fees, 
constitutes  the  cash  to  be  deposited  in 
the  pre-funding  account.  Such  funds  are 
either  held  in  the  trust  and  accoimted 
for  separately,  or  are  held  in  a  sub-trust. 
In  either  event,  these  funds  are  not  part 
of  assets  of  the  sponsor. 

Generallv.  the  receivables  are 
transferred  at  par  value,  unless  the 
interest  rate  payable  on  the  receivables 
is  not  sufficient  to  service  both  the 
interest  rates  to  be  paid  on  the 
Certificates  and  the  transaction  fees  [i.e., 
servicing  fees,  trustee  fees  and  fees  to 
credit  support  providers).  In  such  cases, 
the  receivables  are  sold  to  the  trust  at  a 
discount,  based  on  an  objective,  written, 
mechanical  formula  which  is  set  forth  in 
the  pooling  and  servicing  agreement  and 
agreed  upon  in  advance  between  the 
sponsor,  the  rating  agency  and  any 
credit  support  provider  or  other  insurer. 
The  proceeds  payable  to  the  sponsor 
from  the  sale  of  the  receivables 
transferred  to  the  trust  may  also  be 
reduced  to  the  extent  they  are  used  to 
pay  transaction  costs  (which  typically 


include  underwriting  or  placement 
agent  fees  and  legal  and  accounting 
fees).  In  addition,  in  certain  cases,  the 
sponsor  may  be  required  by  the  rating 
agencies  or  credit  support  providers  to 
set  up  trust  reserve  accounts  to  protect 
the  certificateholders  against  credit 
losses. 

The  pre-funding  account  of  any  trust 
will  be  limited  so  that  the  percentage  or 
ratio  of  the  amount  allocated  to  the  pre- 
funding  account,  as  compared  to  the 
total  principal  amount  of  the  certificates 
being  offered  (the  pre-funding  limit) 
will  not  exceed  25%.  The  pre-funding 
limit  (which  may  be  expressed  as  a  ratio 
or  as  a  stated  percentage  or  a 
combination  Uiereof)  will  be  specified 
in  the  prospectus  or  the  private 
placement  memorandum. 

Any  amoimts  paid  out  of  the  pre- 
funding  accoimt  are  used  solely  to 
purchase  receivables  and  to  support  the 
certificate  pass-through  rate  (as 
explained  below).  Amounts  used  to 
support  the  pass-through  rate  are 
payable  only  from  investment  earnings 
and  are  not  payable  from  principal. 
However,  in  the  event  that,  after  all  of 
the  requisite  receivables  have  been 
transferred  into  the  trust,  any  funds 
remain  in  the  pre-funding  account,  such 
funds  will  be  paid  to  the 
certificateholders  as  principal 
prepayments.  Upon  termination  of  the 
trust,  if  no  receivables  remain  in  the 
trust  and  all  amounts  payable  to 
certificateholders  have  been  distributed, 
any  amounts  remaining  in  the  trust 
would  be  retvuned  to  the  sponsor. 

A  dramatic  change  in  interest  rates  on 
the  receivables  held  in  a  trust  using  a 
pre-funding  account  would  be  handled 
as  follows.  If  the  receivables  (other  than 
those  with  adjustable  or  variable  rates) 
had  already  been  originated  prior  to  the 
closing  date,  no  action  would  be 
required  as  the  fluctuations  in  the 
market  interest  rates  would  not  affect 
the  receivables  transferred  to  the  trust 
after  the  closing  date.  In  contrast,  if 
interest  rates  fall  after  the  closing  date, 
loans  originated  after  the  cloL;ing  date 
will  tend  to  be  originated  at  lower  rates, 
with  the  possible  result  that  the 
receivables  will  not  support  the 
certificate  pass-through  rate.  In  such 
situations,  the  sponsor  could  sell  the 
receivables  into  the  trust  at  a  discount, 
and  more  receivables  woiUd  be  used  to 
fund  the  trust  in  order  to  support  the 
pass-through  rate.  In  a  situation  where 
interest  rates  drop  dramatically  and  the 
sponsor  is  imable  to  provide  sufficient 
receivables  at  the  requisite  interest  rates, 
the  pool  of  receivables  would  be  closed. 
In  this  latter  event,  under  the  terms  of 
the  pooling  and  servicing  agreement,  the 
certificateholders  would  receive  a 
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repayment  of  principal  from  the  unused 
cash  held  in  the  pre-funding  account.  In 
transactions  where  the  certificate  pass- 
through  rates  are  variable  or  adjustable, 
the  effects  of  market  interest  rate 
fluctuations  are  mitigated.  In  no  event 
will  fluctuations  in  interest  rates 
payable  on  the  receivable  affect  the 
pass-through  rate  for  fixed  rate 
certificates. 

The  cash  deposited  into  the  trust  and 
allocated  to  the  pre-funding  account  is 
invested  in  certain  permitted 
investments  (see  below),  which  may  be 
commingled  with  other  accounts  of  the 
trust.  The  allocation  of  investment 
earnings  to  each  trust  account  is  made 
periodically  as  earned  in  proportion  to 
each  account's  allocable  share  of  the 
investment  returns.  As  pre-funding 
account  investment  earnings  are 
required  to  be  used  to  support  (to  the 
extent  authorized  in  the  particular 
transaction)  the  pass-through  amounts 
payable  to  the  certificateholders  with 
respect  to  a  periodic  distribution  date, 
the  trustee  is  necessarily  required  to 
make  periodic,  separate  allocations  of 
the  trust's  earning  to  each  trust  account, 
thus  ensuring  that  all  allocable 
commingled  investment  earnings  are 
properly  credited  to  the  pre-funding 
account  on  a  timely  basis. 

The  Capitalized  Interest  Account: 

8.  In  certain  transactions  where  a  pre- 
funding  account  is  used,  the  sponsor 
and/or  originator  may  also  transfer  to 
the  trust  additional  cash  on  the  closing 
date,  which  is  deposited  in  a  capitalized 
interest  account  and  used  during  the 
pre-funding  period  to  compensate  the 
certificateholders  for  any  shortfall 
between  the  investment  earnings  on  the 
pre-funding  account  and  the  pass- 
through  interest  rate  payable  imder  the 
certificates. 

The  capitalized  interest  account  is 
needed  in  certain  transactions  since  the 
certificates  aie  supported  by  the 
receivables  and  the  earnings  on  the  pre- 
funding  account,  and  it  is  unlikely  that 
the  investment  earnings  on  the  pre- 
funding  account  will  equal  the  interest 
rates  on  the  certificates  (although  such 
investment  earnings  will  be  available  to 
pay  interest  on  the  certificates).  The 
capitalized  interest  account  funds  are 
paid  out  periodically  to  the 
certificateholders  as  needed  on 
distribution  dates  to  support  the  pass- 
through  rate. 

In  addition,  a  portion  of  such  funds 
may  be  retiuned  to  the  sponsor  from 
time  to  time  as  the  receivables  are 
transferred  into  the  trust  and  the  need 
for  the  capitalized  interest  account 
diminishes.  Any  amounts  held  in  the 
capitalized  interest  account  generally 
will  be  returned  to  the  sponsor  and/or 


originator  either  at  the  end  of  the  pre- 
funding  period  or  periodically  as 
receivables  are  transferred  and  the 
proportionate  amount  of  funds  in  the 
capitalized  interest  accoimt  can  be 
reduced.  Generally,  the  capitalized 
interest  account  terminates  no  later  than 
the  end  of  the  pre-funding  period. 
However,  there  may  be  some  cases 
where  the  capitalized  interest  account 
remains  open  until  the  first  date 
distributions  are  made  to 
certificateholders  following  the  end  of 
the  pre-funding  period. 

In  other  transactions,  a  capitalized 
interest  accoiuit  is  not  necessary 
because  the  interest  paid  on  the 
receivables  exceeds  the  interest  payable 
on  the  certificates  at  the  applicable  pass- 
through  rate  and  the  fees  of  the  trust. 
Such  excess  is  sufficient  to  make  up  any 
shortfall  resulting  from  the  pre-funding 
accoimt  earning  less  than  the  certificate 
pass-through  rate.  In  certain  of  these 
transactions,  this  occurs  because  the 
aggregate  principal  amount  of 
receivables  exceeds  the  aggregate 
principal  amount  of  certificates. 

Pre-Funding  Account  and  Capitalized 
Interest  Account  Payments  and 
Investments: 

9.  Pending  the  acquisition  of 
additional  receivables  during  the  pre- 
funding  period,  it  is  expected  that 
amounts  in  the  pre-funding  account  and 
the  capitalized  interest  account  will  be 
invested  in  certain  permitted 
investments  or  will  be  held  uninvested. 
Pursuant  to  the  pooling  and  servicing 
agreement,  all  permitted  investments 
must  mature  prior  to  the  date  the  actual 
funds  are  needed.  The  permitted  types 
of  investments  in  the  pre-funding 
accoiuit  and  capitalized  interest  account 
are  investments  which  are  either:  (i) 
Direct  obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligations 
are  backed  by  the  full  faith  and  credit 
of  the  United  States  or  (ii)  have  been 
rated  (or  the  obligor  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  by  a  rating  agency,  as  set  forth 
in  the  pooling  and  servicing  agreement 
and  as  required  by  the  rating  agencies. 
The  credit  grade  quality  of  the  permitted 
investments  is  generally  no  lower  than 
that  of  the  certificates.  The  types  of 
permitted  investments  will  be  described 
in  the  pooling  and  servicing  agreement. 

The  ordering  of  interest  payments  to 
be  made  from  the  pre-funding  and 
capitalized  interest  accounts  is  pre- 
established  and  set  forth  in  the  pooling 
and  servicing  agreement.  The  only 
principal  payments  which  will  be  made 
from  the  pre-funding  account  are  those 


made  to  acquire  the  receivables  during 
the  pre-funding  period  and  those 
distributed  to  the  certificateholders  in 
the  event  that  the  entire  amount  in  the 
pre-funding  account  is  not  used  to 
acquire  receivables.  The  only  principal 
payments  which  will  be  made  from  the 
capitalized  interest  account  are  those 
made  to  certificateholders  if  necessary 
to  support  the  certificate  pass-through 
rate  or  those  made  to  the  sponsor  eiUier 
periodically  as  they  are  no  longer 
needed  or  at  the  end  of  the  pre-funding 
period  when  the  capitalized  interest 
account  is  no  longer  necessary. 

The  Characteristics  of  the  Receivables 
Transferred  During  the  Pre-Funding 
Period: 

10.  In  order  to  ensure  that  there  is 
sufficient  specificity  as  to  the 
representations  and  warranties  of  the 
sponsor  regarding  the  characteristics  of 
the  receivables  to  be  transferred  after  the 
closing  date: 

(i)  All  such  receivables  will  meet  the 
same  terms  and  conditions  for  eligibility 
as  those  of  the  original  receivables  used 
to  create  the  trust  corpus  (as  described 
in  the  prospectus  or  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  for  such 
certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  However,  the  terms  and 
conditions  for  determining  the 
eligibility  of  a  receivable  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  certificateholders  or  by  a 
rating  agency; 

(ii)  The  transfer  to  the  trust  of  the 
receivables  acquired  during  the  pre- 
funding  period  will  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(iii)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date; 

(iv)  The  trustee  of  the  trust  (or  any 
agency  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
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trust,  including  employee  benefit  plans 
subject  to  the  Act. 

In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  receivables  that  were  acquired  as  of 
the  closing  date,  the  characteristics  of 
the  additional  obligations  subsequently 
acquired  will  be  either:  (i)  Monitored  by 
a  credit  support  provider  or  other 
insurance  provider  which  is 
independent  of  the  sponsor:  or  (ii)  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency.  FTNC  and  the  trustee)  stating 
whether  or  not  the  characteristics  of  the 
additional  obligations  acquired  after  the 
closing  date  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  s.jne  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date. 

Each  prospectus,  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  will  set  forth  the 
terms  and  conditions  for  eligibility  of 
the  receivables  to  be  included  in  the 
trust  as  of  the  related  closing  date,  as 
well  as  those  to  be  acquired  during  the 
pre-funding  period,  which  terms  and 
conditions  will  have  been  agreed  to  by 
the  rating  agencies  w-hich  are  rating  the 
applicable  certificates  as  of  the  closing 
date.  Also  included  among  these 
conditions  is  the  requirement  that  the 
trustee  be  given  prior  notice  of  the 
receivables  to  be  transferred,  along  with 
such  information  concerning  those 
receivables  as  may  be  requested.  Each 
prospectus  or  private  placement 
memorandum  will  describe  the  amount 
to  be  deposited  in,  and  the  mechanics 
of,  the  pre-funding  account  and  will 
describe  the  pre-funding  period  for  the 
trust. 

Parties  to  Transactions 

11 .  The  originator  of  a  receivable  is 
the  entity  that  initiallv  lends  money  to 
a  borrower  (obligor),  such  as  a  home 
owner  or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinar>'  course  of 
their  businesses,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  (operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 


of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer.  The  originator 
may  be  an  affiliate  of  FTNC. 

12.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose  or  other 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

13.  The  trustee  of  a  trust  is  the  legal 
ov^mer  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instnunents  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
FTNC,  the  trust  sponsor,  the  servicer  or 
any  other  member  of  the  Restricted 
Group  (as  defined  in  section  m.L.). 
FTNC  represents  that  the  trustee  will  be 
a  substantial  financial  institution  or 
trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer  or  sponsor  or  out  of  the  trust 
assets.  The  method  of  compensating  the 
trustee  which  is  specified  in  the  pooling 
and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

1 4 .  Tne  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserv'iced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 


receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  tlie  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  flag  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numbers 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accountants. 

The  underwriter  [i.e.,  FTNC,  its 
affiliate,  or  a  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
FTNC  or  its  affiliate  is  a  manager  or  co- 
manager)  will  be  a  registered  broker- 
dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  and  co- 
managing  underwriters  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  FTNC.  In 


42268 


Federal  Register/ Vol.  65.  No.  131 /Friday.  July  7,  2000 /Notices 


other  cases,  however,  affiliates  of  FTNC 
may  originate  or  service  receivables 
included  in  a  trust  or  may  sponsor  a 
trust. 

Certificate  Price,  Pass-Through  Rate  and 
Fees 

15.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
offering  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwTiters. 

16.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.^s  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par.  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

17.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 


^'  The  pass-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
■'principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 


payable  (at  the  pass-through  rate)  to 
certificateholders.  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee.  out  of  its  servicing  compensation. 
The  servicer  is  also  compensated  to 
the  Rxtent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee  " 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

18.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

19.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  dining  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  maintained  with  itself 
or  to  commingle  such  payments  with  its 
own  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  from 
the  use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 


pajmients  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

20.  The  undenvriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
undenvriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  undervmter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  em  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

21.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payments,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  receivables  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

22.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  a  rating  agency.  Insurance  or  other 
credit  support  (such  as  surety  bonds, 
letters  of  credit,  guarantees,  or 
overcollateralization)  will  be  obtained 
by  the  trust  sponsor  to  the  extent 
necessary  for  the  certificates  to  attain 
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the  desired  rating.  The  amount  of  this 
credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

23.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(y.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  pavTnents  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fact  that  the  credit 


support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  through  to 
investors.  These  safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  reaUzed  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guideUnes 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amoimt  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer^  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereafter  is  subject  to  reduction 
only  for  actual  draws.  From  the  time 


that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amount  caused  by 
reductions  in  the  pool  principal 
balance.  Indeed,  since  the  floor  is  a 
fixed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principal  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

24.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement . 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  laentification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets,  including  the  terms  and 
conditions  for  eligibility  of  any 
receivables  transferred  during  the  pre- 
funding  period  and  the  trustee's  remedy 
for  any  breach  thereof;  a  description  of 
the  procedures  for  collection  of 
payments  on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made;  a 
description  of  permitted  investments  for 
any  pre-funding  account  or  capitalized 
interest  account;  identification  of  the 
servicing  compensation  and  any  fees  for 
credit  enhancement  that  are  deducted 
from  payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 
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(e)  A  description  of  the  credit  support; 

(n)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors; 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates;  and 

(k)  A  statement  as  to  the  duration  of 
any  pre-funding  period  and  the  pre- 
funding  limit  for  the  trust. 

25.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

26.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  lO-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the  SEC, 
a  complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates  and  copies  of  the 
statements  sent  to  certificateholders. 
While  the  SEC's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  imder  the  Securities 
Exchange  Act  of  1934. 

27.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets  (including 
those  purchased  by  the  trust  &"om  any 
pre-funding  accoimt),  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 


payments  made  piursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer  or  trustee  summarizing 
information  regarding  the  trust  and  its 
assets.  Such  statement  will  include 
information  regarding  the  trust  and  its 
assets,  including  imderlying  receivables. 
Such  statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Commitments 

28.  FTNC  may  contemplate  entering 
into  forward  delivery  commitments  in 
connection  with  the  offering  of  pass- 
through  certificates.  The  utility  of 
forward  delivery  commitments  has  been 
recognized  with  respect  to  offering . 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  FTNC  may 
find  it  desirable  in  the  future  to  enter 
into  such  commitments  for  the  purchase 
of  certificates. 

Secondary  Market  Transactions 

29.  FTNC  may  attempt  to  make  a 
market  for  securities  for  which  it  is  lead 
or  co-managing  underwriter,  although  it 
is  under  no  obligation  to  do  so.  At 
times,  FTNC  will  facilitate  sales  by 
investors  who  purchase  certificates  if 
FTNC  has  acted  as  agent  or  principal  in 
the  original  private  placement  of  the 
certificates  and  if  such  investors  request 
FTNC's  assistance. 

Summary 

30.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contciin  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  In  the  case  where  a  pre-funding 
account  is  used,  the  characteristics  of 
the  receivables  to  be  transferred  to  the 
trust  during  the  pre-funding  period  will 
be  substantially  similar  to  the 
characteristics  of  those  transferred  to  the 
trust  on  the  closing  date,  thereby  giving 
the  sponsor  and/or  originator  little 
discretion  over  the  selection  process, 
and  compliance  with  this  requirement 


will  be  assured  by  the  specificity  of  the 
characteristics  and  the  monitoring 
mechanisms  contemplated  under  the 
proposed  exemption.  In  addition, 
certain  cash  accounts  will  be 
established  to  support  the  certificate 
pass-through  rate  and  such  cash 
accounts  will  be  invested  in  short-term, 
conservative  investments;  the  pre- 
funding  period  will  be  of  a  reasonably 
short  duration;  a  pre-funding  limit  will 
be  imposed;  and  any  Internal  Revenue 
Service  requirements  with  respect  to 
pre-funding  intended  to  preserv'e  the 
passive  mcome  character  of  the  trust 
will  be  met  The  fiduciary'  of  the  plans 
making  the  decision  to  invest  in 
certificates  is  thus  fully  apprised  of  the 
nature  of  the  receivables  which  will  be 
held  in  the  trust  and  has  sufficient 
information  to  make  a  prudent 
investment  decision. 

(c)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  a  rating 
agency.  Credit  support  will  be  obtained 
to  the  extent  necessarv  to  attain  the 
desired  rating; 

(d)  All  transactions  for  which  FTNC 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(e)  Exemptive  relief  from  sections 
406(b}  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(f)  FTNC  anticipates  that  it  will  make 
a  secondary  market  in  certificates 
(although  it  is  under  no  obligation  to  do 
so). 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  cannot  all  be 
identified,  the  only  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  the  publication  of  this 
notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Martin  Jara  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
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disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; . 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  adm^inistrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 


wnemer  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
June,  2000. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administmtion, 
Department  of  Labor. 

[FR  Doc.  00-17065  Filed  7-6-00;  8:45  am) 
BILUNG  CODE  4S10-2»-P 
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lists  parts  and  sections  affected  by  documents  published  since 
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Proclamation: 

7325 41313 

7326 41547 

7327 41865 

Executive  Orders: 
13129  (See  Notice  of 

June  30,  2000) 41549 

13161 41543 

Administrative  Orders: 

Notices: 

June  30,  2000 41549 
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250 41892 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  7.  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  iBartlett)  grown  in — 
Oregon  and  Washington; 
published  ^-6-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous: 
national  emission  standards: 
Polyether  poiyois  production, 
etc     published  5-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs    feeds,  and 
related  products: 
Salinomycin    bacitracin 
methylene  disalicyiate, 
roxarsone    published  7-7- 
00 
Food  aaditives 
Ad|uvants    production  aids, 
and  santtizers— 
1,6-hexanediamine.  etc.; 
published  "^-7-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs 

Muitifamily  nousing  projects; 

tenant  participation; 

published  6-7-0011 

RULES  GOING  INTO 
EFFECT  JULY  9.  2000 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
California,  published  6-6-00 

Ports  and  waterways  safety: 
Hudson  River   NY    safety 
zone    published  7-5-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg    poultry    ana  rabbit 
products   inspection  and 
grading 


Fees  and  charges  increase; 
comments  due  by  7-14- 
00:  published  6-14-00 
Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-14- 
00:  published  6-14-00 
Raisins  produced  from  grapes 
grown  in — 

Califomia:  comments  due  by 
7-10-00,  published  4-10- 
00 
Soybean  promotion  and 
research  order;  comments 
due  by  7-14-00:  published 
5-15-00 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic 

Fire  ant,  imported; 
comments  due  by  7-10- 
00    published  5-11-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing 
Commerce  control  list — 
Microprocessors  controlled 
by  ECCN  3A001  and 
Giaphics  accelerators 
controlled  by  ECCN 
4A003    License 
Exception  CIV  eligibility 
expansion,  comments 
due  by  7-13-00; 
published  6- ■•3-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisher\  consen,'atior^  anc 
management 
Alaska,  fishenes  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  7-11- 
00;  published  5-12-00 
Pacific  cod;  comments 
due  by  7-10-00; 
published  5-26-00 
Pollock,  stelier  sea  lion 
protection  measures; 
comments  due  by  7-12- 
00;  published  6-12-00 
Canbbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  fy/1exico  reef  fish; 
comments  due  by  7-10- 
00:  published  6-9-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Energy  efficierKy  of  supplies 
and  services,  comments 
due  by  7-10-00;  published 
5-10-00 
EDUCATION  DEPARTMENT 
Freedom  ot  Information  Act; 
implementation,  comments 


due  by  7-10-00:  published 
6-9-00 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products,  energy 
conservation  program: 
Water  heaters;  energy 
conservation  standards; 
comments  due  by  7-12- 
00    published  4-28-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisitior  regulations 
Miscellaneous  amendments; 
comments  due  by  7-14- 
00;  published  6-14-00 
Air  pollution  control: 
State  operating  permits 
programs- 
Georgia;  comments  due 
by  7-10-00;  published 
6-8-00 
Georgia;  comments  due 
by  7-10-00;  published 
6-8-00 
State  operating  permits 
programs — 

Montana;  comments  due 
by  7-13-00;  published 
6-13-00 
Montana;  comments  due 
by  7-13-00;  published 
6-13-00 
Tennessee;  comments 
due  by  7-10-00; 
published  6-8-00 
Tennessee;  comments 
due  by  7-10-00; 
published  6-8-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  7-13-00;  published 
6-13-00 
Air  quality  implementation 
plans:  approval  and 
promulgation;  vanous 
States: 

Arizona;  comments  due  by 
7-12-00;  published  6-12- 
00 
Califomia;  comments  due  by 
7-10-00;  published  6-8-00 
Indiana;  comments  due  by 
7-10-00;  published  6-8-00 
Utah;  comments  due  by  7- 
14-00;  published  6-14-00 
Wisconsin;  comments  due 
by  7-10-00;  published  6-8- 
00 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
delenninations — 
West  Virginia;  comments 
due  by  7-12-00; 
published  6-12-00 


West  Virginia;  comments 
due  by  7-12-00; 
published  6-12-00 
Superfund  program: 
National  oil  and  hazardous 
substances  continger>cy 
plan- 
National  priorities  list 
update;  comments  due 
by  7-10-00;  published 
5-11-00 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Coal  mining;  comments  due 
by  7-10-00;  published  6-1- 
00 
Water  supply: 
National  primary  drinking 
water  regulations — 
Ground  water  systems: 
watertxMTie  pathogens 
from  fecal 

contamination;  publk: 
health  risk  reduction; 
comments  due  by  7-10- 
00;  published  5-10-00 
Interim  enhanced  surface 
water  treatment  rule. 
Stage  1  disinfectants 
and  disinfection 
byproducts  rule,  and 
State  pnmacy 
requirements;  revisions; 
comments  due  by  7-13- 
00:  published  6-13-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Tariffs — 
Competiti'  ^  k)cal 
exch?  ic    carriers 
inters. ate  access 
servir  3s;  mandatory 
detantfing;  comments 
due  by  7-12-00; 
published  6-26-00 
Radio  stations;  tat)le  of 
assignments: 

Various  States;  comments 
due  by  7-10-00;  puttlished 
6-1-00 
Television  broadcasting: 
Telecommunications  Act  of 
1996— 

Closed  captioning  and 
video  description  of 
video  programmir>g; 
emergency 
programming 
accessibility;  comments 
due  by  7-10-00; 
published  5-9-00 
FEDERAL  TRADE 
COMMISSION 
Indus:';  J  .  oes: 
Housefrold  furniture  industry; 
comments  due  by  7-10- 
00;  published  6-14-00 
GENERAL   SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


IV 
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Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00  oublished 
5-10-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
Supportive  Housing 
Program:  operating  cost 
percentage  increase; 
comments  due  by  7-11- 
00;  published  5-12-00 
Grants  and  agreements  with 
higher  education  institutions, 
hospitals,  and  other  non- 
profit organizations;  uniform 
administrative  requirements; 
comments  due  by  7-10-00; 
Dublished  5-11-00 

INTERIOR  DEPARTMENT 

Fish  and  vViidiite  Service 

iL.-.aa.-i^tf:,-  a.  J  ;,nreatened 
species: 

Cook's  lomatium  and  large- 
flowered  wooly 
meadowfoam;  comments 
due  by  7-14-00;  published 
5-15-00 
Findings  on  petitions,  etc. — 
Slender  moonwort; 
comments  due  by  7-10- 
00    Dublished  5-10-00 

JUSTICE  DEPARTMENT 
Parole  Commission 
.'-t;ae.'d:  pr^sone.fs,  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code; 
prisoners  serving 
sentences;  comments  due 
by  7-10-00;  published  5-9- 
00 
LIBRARY  OP  CONGRESS 
Copynght  Office,  Library  of 
Congress 

wupyriyrii  office  and 
procedures: 


Sound  recordings,  public 
performance;  service 
definition;  comments  due 
by  7-14-00;  published  7-6- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Energy  efficiency  of  supplies 
and  services;  comments 
due  by  7-10-00;  published 
5-10-00 

RAILROAD  RET1RFMFNT 
BOARD 

Railroad  Retirement  Act: 
Annuity  or  lump  sum 

application;  divorced 

spouse  benefits; 

comments  due  by  7-10- 

00;  published  5-11-00 

SMALL  BUSINESS 
-DMINiSTRA^lON 

Disaster  loan  program: 
Pre-Disaster  Mitigation  Loan 
Program;  comments  due 
by  7-14-00;  published  6- 
14-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Testimony  by  agency 
employees  and  records 
production  in  legal 
proceedings;  comments  due 
by  7-10-00;  published  5-10- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Blood  alcohol  concentration; 
Federal  standard  for 
recreational  vessel 
operators;  comments  due 
by  7-14-00;  published  3- 
16-00 


Drawbridge  operations: 
Virginia;  comments  due  by 
7-14-00;  published  5-15- 
00 

"TRANSPORTATION 
DEPARTMENT 

f^eaerai  Aviation 
Administration 
Ainworthiness  directives: 
Airbus;  comments  due  by  7- 

12-00;  published  6-12-00 
Bell;  comments  due  by  7- 
10-00;  published  5-9-00 
Boeing;  comments  due  by 
7-14-00;  published  5-30- 
00 
Saab;  comments  due  by  7- 
10-00;  published  6-13-00 
Schweizer  Aircraft  Corp.; 
comments  due  by  7-10- 
00;  published  5-9-00 
Class  E  airspace;  comments 
due  by  7-10-00;  published 
5-23-00 
Class  E  airspace;  correction; 
comments  due  by  7-10-00; 
published  6-16-00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www .  na  ra .  go  v/f  ed  reg . 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 


Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access .  gpo .  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

S    76i;PL.   106-229 

Electronic  Signatures  in  Global 
and  National  Commerce  Act 
(June  30,  2000;  114  Stat. 
464) 

H.R    4762/PL    106-230 

To  amend  the  Internal 
Revenue  Code  of  1986  to 
require  527  organizations  to 
disclose  their  political 
activities.  (July  1,  2000;  114 
Stat.  477) 

Last  List  June  30,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e.  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
llstserv@www  gsa  gov  with 
the  folio. V  ■  ;  v  >•   'essage' 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  strictly 
tor  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Govemment  Printing  Office 

Federal  Register 

Updated  Daii)  b)  0  a.iii.  H 


Easy,  Convenient. 

a. 

FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@epo.cov 


Rev  4/2J) 


Order  NowJ 
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The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  wh^re  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  eriiployment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


t  United  States  Governmert 

INFORMATION 

PUeuCADONS  *  P£»0DCAt5  *  ELECTHOaC  PHOOUCiS 
Order  Processing  Code 

*7917 


VSA 


Charge  your  order    ^1^ 

It  s  Easy'    ^^^^ 

To  fax  \i>ur  ordtrs  i2()2i  S12-22S() 

Phone  vour  ordtrs  (202)  512-1800 


me 


copies  of  The  United  States  Government  Manual  1999/2000, 


I I    I  rL IS,  please  send 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  h.nxlling  and  is  subject  to  change. 

Please  Choose  MethiKl  I >l  r.iMinni 

L I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


-D 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Zl  VISA 

MasterCard  Account 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  maiiers?      | {   { 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/99 


/^*Z/^    ^W 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J,  Clinlon 

1993 

(Book  I) $51.00 

1993 

(Book  II)  *. $51.00 

1991 

(  B(»ok  I) $56.00 

1994 

(Book  11)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA 


(Krv  VOO) 


The  authentic  text  behind  the  news 

Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weeklv  Compilation  of 

Pn'sidential 
!)()( uments 


Monday,  lanuary  13.  1997 
VuluiiiB  33— Number  2 
Pag«^  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


jigest  of  other  -'-e'^inential 
activities  and  White  House 
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Presidential  Documents 


Presififntia!   Dr-t^ 


-nn nation  No.  2000-25  of  June  29,  2000 


U.S     (.ontnbuiion    li,   th^    KurtMn    f'*  ?isnsala   Energy   Develop- 
ment (Jrganizalion  iKEDOj    (  eitiiudiion  and  Waiver 


Mtmorandun)  tor   the  beirft.i!\    u*  ^tate 

Pursuant  to  section  576(c)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  2000,  as  enacted  in  Public  Law 
106-113,  (the  "Act"),  I  hereby  certify  that: 

(1)  the  effort  to  can  and  safely  store  all  spent  fuel  from  North  Korea's 
graphite-moderated  nuclear  reactors  has  been  successfully  con- 
cluded; 

(2)  North  Korea  is  complying  with  its  obligations  under  the  agreement 
regarding  access  to  suspect  undergroimd  construction;  and 

(3)  the  United  States  has  made  and  is  continuing  to  make  significant 
progress  on  eliminating  the  North  Korean  b^istic  missile  threat, 
including  further  missile  tests  and  its  ballistic  missile  exports. 

Pursuant  to  the  authority  vested  in  me  by  section  576(d)  of  the  Act,  I 
hereby  determine  that  it  is  vital  to  the  national  security  interests  of  the 
United  States  to  furnish  up  to  $20  million  in  funds  made  available  under 
the  heading  "Nonproliferation,  Anti-terrorism,  Demining  and  Related  Pro- 
grams" of  that  Act,  for  assistance  for  KEDO  and  therefore  I  hereby  waive 
the  requirement  in  section  576(c)(3)  to  certify  that:  North  Korea  has  termi- 
nated its  nuclear  weapons  program,  including  all  efforts  to  acquire,  develop, 
test,  produce,  or  deploy  such  weapons. 

You  are  hereby  authorized  and  directed  to  report  this  certification  and 
wavier  to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal 


THE  WHITE  HOUSE, 
Washington,  June  29,  2000. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legat  ettect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
■^ederai  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

Tne  Code  ot  Federal  Regulations  is  sold  by 
the  Supenniendent  of  Documents.  Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  947 

[Docket  No.  FVOO-947-1  IFR) 

Irish  Potatoes  Grown  In  Modoc  and 
Siskiyou  Counties.  California,  and  in 
all  Counties  In  Oregon,  except  Malheur 
County;  Suspension  of  Handling. 
Reporting,  and  Assessment  Collection 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 

i'SDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  suspends  for  the 
2000-2001  and  future  seasons  the 
minimum  grade,  size,  quality,  matxirity, 
pack,  inspection,  and  other  related 
requirements  prescribed  under  the 
Oregon-California  potato  marketing 
order.  It  also  suspends  all  reporting  and 
assessment  collection  requirements.  The 
marketing  order  regulates  the  handling 
of  Irish  potatoes  grown  in  Modoc  and 
Siskiyou  Counties,  California,  and  in  all 
Counties  in  Oregon,  except  Malheur 
C^ounty.  and  is  administered  locally  by 
the  Oregon-California  Potato  Committee 
(Committee).  This  rule  will  reduce 
industry-operating  expenses. 
DATES:  Effective  July  1,  2000.  Comments 
received  by  September  8,  2000  will  be 
considered  prior  to  issuance  of  a  final 
rule 

ADDRESSES:  Interested  persons  are 
in\  itpd  tu  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
\'egetable  Programs,  AMS,  USDA,  room 
2525-S.  P  O  Box  96456,  Washington, 
DC  20090-6456:  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 


will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724.  Fax:  (503)  326-7440;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov, 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  114  and  Marketing  Order  No.  947, 
both  as  amended  (7  CFR  part  947), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Modoc  and  Siskiyou  Counties 
in  California,  and  in  all  counties  in 
Oregon,  except  Malheur  County, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  maintains  continuity 
with  the  current  suspension.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 


the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefix)m.  A 
handler  is  afforded  the  opporttinity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  suspends  the  minimum 
grade,  size,  quality,  maturity,  pack, 
inspection,  and  other  related 
requirements  prescribed  under  the 
Oregon-California  potato  marketing 
order.  It  also  suspends  all  reporting  and 
assessment  collection  requirements.  The 
marketing  order  regulates  the  handling 
of  Irish  potatoes  grown  in  Modoc  and 
Siskiyou  Counties,  California,  and  in  all 
Coimties  in  Oregon,  except  Malheur 
Coimty,  and  is  administered  locally  by 
the  Oregon-California  Potato  Committee. 
This  rule  will  reduce  industry  expenses, 
as  it  decides  whether  the  marketing 
order  should  be  continued. 

Section  947.52  of  the  order  authorizes 
the  issuance  of  regulations  for  grade, 
size,  quality,  maturit}',  and  pack  for  any 
variety  of  potatoes  grown  in  the 
production  area  during  any  period. 
Section  947.51  authorizes  the 
modification,  suspension,  or 
termination  of  regulations  issued  under 
part  947.  Termination  or  suspension 
authority  also  is  specified  in  §  947.71. 

Section  947.60  provides  that 
whenever  potatoes  are  regulated 
pursuant  to  §  947.52,  such  potatoes 
must  be  inspected  by  the  Federal-State 
Inspection  Service,  and  certified  as 
meeting  the  applicable  requirements  of 
such  regulations.  The  cost  of  inspection 
and  certification  is  borne  by  handlers. 

Prior  to  the  1999-2000  season, 
minimum  grade,  size,  quality,  maturity, 
and  pack  requirements  for  potatoes 
regulated  under  the  order  were  specified 
in  §  947.340  Handling  Regulation  (7 
CFR  part  947.340).  This  regulation,  with 
modifications  and  exemptions  for 
different  varieties  and  types  of 
shipments,  provided  that  all  potatoes 
grade  at  least  U.S.  No.  2;  be  at  least  2 
inches  in  diameter  or  weigh  at  least  4 
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ounces,  and  be  not  more  than 
moderately  skinned.  Additionally, 
potatoes  packed  in  cartons  had  to  be 
U.S.  No.  1  grade  or  better,  with  an 
additional  tolerance  allowed  for  internal 
defects,  or  U.S.  No.  2  grade  weighing  at 
least  10  ounces.  Section  947.340  also 
included  waivers  of  inspection 
procedvues,  reporting  and  safeguard 
requirements  for  special  purpose 
shipments,  and  a  minimum  quantity 
exemption  of  19  himdredweight  per 
day.  Related  provisions  appear  in  the 
regulations  at  §947.130,  Special 
Purpose  Certificates — application  and 
issuance:  §  947.132  Reports;  §  947.133 
Denial  and  appeals;  and  §  847.134 
Establishment  of  list  of  manufacturers 
of  potato  products. 

The  Committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension.  Or  termination  of  the 
regulatory  requirements  for  Oregon- 
California  potatoes  that  have  been 
issued  on  a  continuing  basis.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  Committee 
recommendations  and  information 
submitted  by  the  Committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

At  its  March  31,  2000,  meeting,  the 
Committee  recommended  suspending 
the  handling  and  inspection  regulations 
and  related  sections  for  the  2000-2001 
and  future  seasons.  It  also 
recommended  that  all  reporting  and 
assessment  collection  requirements  be 
suspended,  too.  The  Committee 
requested  that  this  rule  be  effective  on 
July  1,  2000,  which  is  the  date 
shipments  of  the  2000  Oregon-California 
potato  crop  are  expected  to  begin. 

The  objective  of^the  handling  and 
inspection  requirements  is  to  ensure 
that  only  acceptable  quality  potatoes 
enter  fresh  market  channels,  thereby 
ensuring  consumer  satisfaction, 
increasing  sales,  and  improving  returns 
to  producers.  While  the  industry 
continues  to  believe  that  quality  is  an 
important  factor  in  maintaining  sales, 
the  Committee  believes  the  cost  of 
inspection  and  certification  (mandated 
when  minimum  requirements  are  in 
effect)  may  exceed  the  benefits  derived. 
It  would  like  to  further  assess  this 
matter  during  the  2000-2001  and  future 
seasons. 

Potato  prices  have  been  at  low  levels 
in  recent  seasons,  and  many  producers 
have  faced  difficulty  covering  their 
production  costs.  Therefore,  the 


Committee  continues  to  explore  various 
alternatives  for  reducing  costs. 

The  Committee  recommended 
suspending  the  handling  regulations  for 
a  one-year  trial  from  July  1,  1999, 
through  June  30,  2000.  the  Committee 
was  concerned  that  the  elimination  of 
current  requirements  could  possibly 
result  in  lower  quality  potatoes  being 
shipped  to  fresh  markets.  Also,  there 
was  some  concern  that  the  Oregon- 
California  potato  industry  could  lose 
sales  to  other  potato  producing  areas 
that  were  covered  by  quality  and 
inspection  requirements.  For  these 
reasons,  the  Committee  recommended 
the  one-year  suspension  of  the 
requirements  for  the  1999-2000 
marketing  season. 

The  Committee  believes  that  this  one- 
year  trial  was  successful  and 
recommended  continuing  the 
suspension  of  the  handling  and 
inspection  requirements  indefinitely. 
Last  season's  suspension  was 
implemented  by  the  Department  with  an 
interim  final  rule  published  in  the 
Federal  Register  on  June  25,  1999  (64 
FR  34113)  and  finalized  on  September 
13. 1999  (64  FR  49352).  Continuation  of 
the  suspension  for  the  2000-2001  and 
subsequent  seasons  will  enable  the 
Committee  to  further  study  the  impacts 
on  the  industry  and  consider 
appropriate  actions  for  ensuing  seasons. 

This  rule  will  enable  handlers  to  ship 
potatoes  without  regard  to  the  minimum 
grade,  size,  quality,  maturity,  pack,  and 
inspection  requirements,  and  continue 
to  decrease  handler  costs  associated 
with  inspection.  This  rule  will  not 
restrict  handlers  from  seeking 
inspection  on  a  volimtary  basis.  The 
Committee  will  continue  to  evaluate  the 
effects  of  removing  the  minimum 
requirements  on  marketing  and  on 
producer  returns  at  its  annual  spring 
meetings. 

Consistent  with  the  suspension  of 
§947.340,  this  rule  also  suspends 
§§947.120,  947.123,  947.130,  947.132, 
947.133,  and  947.134  of  the  rules  and 
regulations  in  effect  under  the  order. 
Sections  947.120  and  947.123  provide 
authority  for  hardship  exemptions  from 
inspection  and  certification,  and 
establish  reporting  and  recordkeeping 
requirements  when  such  exemptions  are 
in  place.  Sections  947.130,  947.132, 
947.133,  and  947.134  are  safeguard  and 
reporting  provisions  of  the  order  that  are 
applicable  to  special  piu-pose  shipments 
when  inspection  £md  certification 
requirements  are  in  place.  Section 
947.125  regarding  minimum  quantity 
assessment  exemptions,  and  §947.180 
regarding  monthly  assessment  reports 
expire  by  their  own  terms  on  Jime  30, 
2000. 


The  September  13, 1999,  interim  final 
rule  also  established  reporting 
requirements  for  the  1999-2000  season 
so  the  Committee  could  obtain 
information  on  which  to  collect 
assessments.  In  previous  seasons,  it  had 
obtained  this  information  from 
inspection  reports.  However,  these 
reports  were  eliminated  with  the 
suspension  of  mandator}'  inspection. 
The  reporting  requirements  will  not  be 
needed  during  the  2000-2001  and 
future  seasons  because  the  Committee 
recommended  that  no  assessments  be 
collected  from  handlers  during  these 
seasons. 

Section  947.247  of  the  marketing 
order  cvurently  prescribes  an  assessment 
rate  of  $0,004  per  hundredweight  of 
assessable  potatoes  for  the  Oregon- 
California  Potato  Committee. 
Authorization  to  assess  potato  handlers 
enables  the  Committee  to  incur 
expenses  that  are  necessary  to 
administer  the  marketing  order.  With 
the  suspension  of  handling,  inspection, 
and  reporting  requirements,  a  limited 
Committee  budget  will  be  needed  for 
program  administration  during  the 
2000-2001  and  future  seasons.  For 
2000-2001,  the  Committee 
recommended  a  budget  of  $2,000  for 
management  and  its  spring  meetings.  It 
has  about  $10,000  in  operating  reserves 
to  cover  approved  Committee  expenses. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  Oregon-California  potatoes  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  450 
potato  producers  in  the  regulated  area. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 

The  Committee  estimates  that  about 
83  percent  of  the  handlers  ship  under 
$5,000,000  worth  of  Oregon-California 
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potatoes  and  about  17  percent  of  the 
handlers  ship  over  $5,000,000  worth  of 
Oregon-California  potatoes  on  an  annual 
basis.  In  addition,  based  on  acreage, 
production,  and  producer  prices 
reported  by  the  National  Agricultural 
Statistics  Service,  and  the  total  number 
of  Oregon-California  potato  producers, 
average  annual  producer  receipts  are 
approximately  S294.000.  excluding 
receipts  from  other  sources.  In  view  of 
the  foregoing,  it  can  be  concluded  that 
the  majority  of  handlers  and  producers 
of  Oregon-California  potatoes  may  be 
classified  as  small  entities. 

At  its  March  .31.  2000.  meeting,  the 
Committee  recommended  suspending 
the  handling  and  related  regulations.  It 
also  recommended  suspending  all 
reporting  and  assessment  collection 
regulations.  The  Committee  requested 
that  this  rule  be  effective  on  July  1, 
2000.  which  is  the  date  shipments  of  the 
2000  Oregon-C^aiifornia  potato  crop  are 
expected  to  begin  This  rule  will  allow 
the  Oregon-California  potato  industry  to 
market  potatoes  without  minimum 
grade,  size,  quality,  maturity,  pack,  and 
inspection  requirements. 

The  objective  of  the  handling 
requirements  is  to  ensure  that  only 
acceptable  quality  potatoes  enter  fresh 
market  channels,  thereby  ensuring 
consumer  satisfaction,  increasing  sales, 
ind  improving  returns  to  producers. 
While  the  industry  continues  to  believe 
that  quality  is  an  important  factor  in 
maintaining  sales,  the  Committee 
believes  the  cost  of  inspection  and 
certification  (mandated  when  minimum 
requirements  are  in  effect)  may  exceed 
the  benefits  derived. 

Potato  prices  have  been  at  low  levels 
in  recent  seasons,  and  many  producers 
have  faced  difficulty  covering  their 
production  costs.  Therefore,  the 
Committee  continues  to  explore  various 
alternatives  for  reducing  costs.  The 
Committee  recommended  suspending 
the  handling  regulations  for  a  one-year 
trial  from  July  1,  1999,  through  June  30, 
2000.  The  Committee  was  concerned 
that  the  elimination  of  current 
requirements  could  possibly  result  in 
lower  quality  potatoes  being  shipped  to 
fresh  markets.  Also,  there  was  some 
concern  that  the  Oregon-California 
potato  industry  could  lose  sales  to  other 
potato  producing  areas  that  were 
covered  by  quality  and  inspection 
requirements.  For  these  reasons,  the 
Committee  recommended  the  one-year 
suspension  of  the  requirements  for  the 
1999-2000  marketing  season. 

The  Committee  believes  that  this  one- 
year  trial  was  successful  and 
recommends  continuing  the  suspension 
that  was  finalized  by  the  Department  on 
September  13,  1999  (64  FR  49352).  This 


will  enable  the  Committee  to  further 
study  the  impacts  of  the  suspension  and 
consider  appropriate  actions  for  ensuing 
seasons. 

This  rule  vnll  enable  handlers  to  ship 
potatoes  without  regard  to  the  minimum 
grade,  size,  quality,  maturity,  pack, 
inspection,  and  related  requirements.  It 
will  decrease  handler  costs  associated 
with  inspection.  This  rule  will  not 
restrict  handlers  from  seeking 
inspection  on  a  voluntan-  basis.  The 
Committee  will  continue  to  evaluate  the 
effects  of  removing  the  minimum 
requirements  on  marketing  and  on 
producer  returns  at  its  aimual  spring 
meetings. 

The  Committee  anticipates  that  this 
rule  will  not  negatively  impact  small 
businesses.  This  rule  will  suspend 
minimum  grade,  size,  quality,  maturity, 
pack,  and  inspection  requirements. 
Further,  this  rule  will  allow  handlers 
and  producers  the  choice  to  obtain 
inspection  for  potatoes,  as  needed, 
thereby  reducing  costs  for  the  industry. 
The  total  cost  of  inspection  and 
certification  for  fresh  shipments  of 
Oregon-California  potatoes  during  the 
1998-99  marketing  season  was 
estimated  at  5600,000.  The  1998-99 
marketing  season  was  the  most  recent 
year  for  mandatory  inspection.  This  is 
approximately  $20,000  per  handler.  The 
Committee  expects,  however,  that  most 
handlers  will  continue  to  have  some  of 
their  potatoes  inspected  and  certified  by 
the  Federal-State  Inspection  Service. 

The  suspension  of  the  assessment 
collection  requirements  for  the  2000- 
2001  and  future  seasons  also  will  result 
in  some  cost  savings.  Assessment 
collections  during  the  1999-2000  season 
totaled  $25,500.  Absent  the  suspension 
of  §  947.247,  assessments  collected 
during  the  2000-2001  season  would 
have  been  about  $26,000,  according  to 
Committee  estimates. 

The  Committee  investigated  the  use  of 
other  types  of  inspection  programs  as 
another  option  to  reduce  the  cost  of 
inspection,  but  believed  they  were  not 
viable  at  this  time. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  being  suspended  by  this 
rule  were  approved  previously  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  No.  0581- 
0178.  Suspension  of  all  of  the  reporting 
requirements  is  expected  to  reduce  the  ^i 
reporting  burden  on  small  or  large 
Oregon-California  potato  handlers  by 
almost  300  hom-s,  and  should  further 
reduce  industry  expenses.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 


requirements  and  duplication  by 
industry  and  public  sectors. 

In  addition,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Oregon-California  potato  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  March  31, 
2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  iniit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://v^ww. ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORPyiATION 
CONTACT  section. 

This  rule  invites  comments  on 
suspension  of  the  handling,  reporting, 
and  assessment  collection  regulations 
under  the  Oregon-California  potato 
marketing  order.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  the 
regulations  suspended  by  this  action  no 
longer  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  suspends  the 
current  handling  and  related  regulations 
for  Oregon-California  potatoes 
beginning  July  1,  2000;  (2)  this  rule  was 
recommended  by  the  Committee  at  an 
open  public  meeting  and  all  interested 
persons  had  an  opportunity  to  express 
their  views  and  provide  input;  (3) 
Oregon-California  potato  handlers  are 
aware  of  this  rule  and  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (4)  this  rule 
should  be  in  effect  by  July  1,  2000,  the 
date  2000-2001  season  shipments  of  the 
Oregon-California  potato  crop  are 
expected  to  begin,  and  this  action 
should  apply  to  the  entire  season's 
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shipments;  and  (5)  this  rule  provides  a 
60-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  947  is  amended  as 
follows: 

PART  947-IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIVOU  COUNTIES 
CALIFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
Part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  Part  947,  §§  947.120,  947.123, 
947.125,  947.130,  947.132,  947.133, 

.  947.134,  947.141,  947.180.  947.247,  and 
947.340  are  suspended  in  their  entirety 
effective  July  1,  2000. 

Dated:  July  5,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  00-17415  Filed  7-6-00;  9:48  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  35 

[Docket  No.  NE-120;  Special  Conditions  No. 

35-001 -SO] 

Special  Conditions   Hamilton 
Sundstrand,  Model  NP2000  Propeller 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Hamilton  Sundstrand 
model  NP2000  constant  speed  propeller. 
This  eight-bladed  propeller  uses  a  dual 
acting  digital  electro-hydraulic  propeller 
control  system  and  has  blades 
constructed  of  composite  materials. 
These  design  features  are  novel  and 
unusual.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
design  features.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Effective  date  August  9,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Turnberg,  FAA,  Engine  and  Propeller 
Standards  Staff.  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  ANE-110,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts.  01803-5229;  telephone 
(781)  238-7116; fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  9,  1999,  Hamilton 
Sundstrand  applied  for  type 
certification  for  a  new  model  NP2000 
propeller.  The  NP2000  propeller  uses  a 
digital  electro-hydraulic  control  system 
and  blades  that  are  constructed  of 
composite  material. 

Conventional  propellers  on  turboprop 
aircraft  use  a  mechemical  governor  in 
the  propeller  control  system  that  senses 
propeller  speed  and  adjusts  the  pitch  by 
directing  hydraulic  oil  to  the  propeller 
actuator  to  increase  or  decrease  pitch  to 
maintain  the  propeller  at  the  correct 
revolutions  per  minute  (RPM).  When 
the  mechanical  governor  fails,  the 
propeller  pitch  is  controlled  by  a 
backup  mechanical  overspeed  governor. 

The  Hamilton  Sundstrand  model 
NP2000  propeller  uses  a  digital 
electronic  governor  in  the  propeller 
control  system.  The  digital  electronic 
governor  is  designed  to  operate  a  hydro- 
mechanical  interface  to  direct  hydraulic 
oil  to  the  propeller  actuator  to  increase 
or  decrease  pitch.  The  digital  electronic 
governor  logic  commands  speed 
governing,  synchrophasing,  failure 
monitoring  and  provides  beta 
scheduling.  The  digital  electronic 
governor  introduces  potential  failures 
associated  with  electrical  power, 
software  commands,  data,  and 
environmental  effects  that  can  result  in 
hazardous  propeller  effects.  In  addition 
to  these  features,  the  system  has  a 
backup  mechanical  overspeed  governor. 

The  special  conditions  address  the 
following  airworthiness  issues  for  the 
Hamilton  Sundstrand  model  NP2000 
propeller: 

1.  Safety  assessment; 

2.  Propeller  control  system; 

3.  Centrifugal  load  tests; 

4.  Fatigue  limits  and  evaluation; 

5.  Bird  impact;  and 

6.  Lightning  strike. 

The  Hamilton  Sundstrand  model 
NP2000  propeller  incorporates  propeller 
blades  constructed  of  composite 
material.  This  material  has  fibers  that 
are  woven  or  aligned  in  specific 
directions  to  give  the  material 
directional  strength  properties.  These 
properties  depend  on  the  type  of  fiber, 
the  orientation  and  concentration  of 
fiber,  and  the  resin  matrix  material  that 
binds  the  fibers  together.  Composite 


materials  introduce  fatigue 
characteristics  and  failure  modes  that 
differ  from  metallic  materials. 

The  requirements  of  part  35  were 
established  to  address  the  airworthiness 
considerations  associated  with  metal 
propeller  blades.  Propeller  blades 
constructed  using  composite  material 
may  be  subject  to  damage  due  to  the 
high  impact  forces  associated  with  a 
bird  strike.  Thus,  composite  propellers 
must  demonstrate  propeller  integrity 
following  a  bird  strike. 

Part  35  does  not  require  a 
demonstration  of  propeller  integrity 
following  a  lightning  strike.  Composite 
blades  may  not  safely  conduct  or 
dissipate  the  electrical  current  from  a 
lightning  strike.  Severe  damage  can 
result  if  the  propellers  are  not  properly 
protected.  Therefore,  composite  blades 
must  demonstrate  propeller  integrity 
following  a  lightning  strike. 

The  existing  certification 
requirements  only  address  structural 
and  fatigue  evaluation  of  metal 
propeller  blades  or  hubs,  and  those 
metal  components  of  non-metallic  blade 
assemblies.  Allowable  design  stress 
limits  for  composite  blades  must 
consider  the  deteriorating  effects  of  the 
environment  and  in-service  use, 
particularly  those  effects  from 
temperature,  moisture,  erosion  and 
chemical  attack.  Composite  blades  also 
present  new  and  different 
considerations  for  retention  of  the 
blades  in  the  propeller  hub. 

The  applicable  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
novel  and  unusual  design  features. 

Tjrpe  Certification  Basis 

Under  §  21.17,  Hamilton  Sundstrand 
must  show  that  the  model  NP2000 
propeller  meets  the  applicable 
provisions  of  §  21.21  and  part  35. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.  part  35),  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
model  NP2000  propeller  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  features,  the  special  conditions 
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would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  NP2000  propeller  will 
incorporate  the  following  novel  and 
unusual  design  features:  dual  acting 
digital  electro-hydraulic  propeller 
control  system  and  blades  constructed 
of  composite  materials.  Special 
conditions  for  a  safety  assessment,  the 
propeller  control  system,  centrifugal 
load  tests,  fatigue  limits  and  evaluation, 
bird  impact,  and  lightning  strike  address 
the  novel  and  unusual  design  features. 
The  special  conditions  are  discussed 
below. 

Safety  Assessment 

The  special  conditions  require  the 
applicant  to  conduct  a  safetv  assessment 
of  the  propeller  in  conjunction  with  the 
requirements  for  evaluating  the  digital 
electro-hydraulic  control  system.  A 
safety  assessment  is  necessary  due  to 
the  increased  complexity  of  these 
propeller  designs  and  related  control 
systems.  The  ultimate  objective  of  the 
safety  assessment  requirement  is  to 
ensure  that  the  collective  risk  from  all 
propeller  failure  conditions  is 
acceptably  low.  The  basis  is  the  concept 
that  an  acceptable  total  propeller  design 
risk  is  achievable  by  managing  the 
individual  risks  to  acceptable  levels. 
This  concept  emphasizes  reducing  the 
risk  of  an  event  proportionally  with  the 
severity  of  the  hazard  it  represents. 

The  special  conditions  are  written  at 
the  propeller  level  for  a  typical  aircraft. 
The  typical  aircraft  may  be  the  aircraft 
intended  for  installation  of  the 
propeller.  It  is  advised  that  the  propeller 
applicant  have  an  understanding  of  the 
intended  aircraft,  not  to  show 
compliance  with  this  requirement,  but 
to  design  a  propeller  that  will  be 
acceptable  for  the  intended  aircraft.  For 
example,  a  part  25  aircraft  may  require 
different  failiu-e  effects  and  probability 
of  failure  than  a  part  23  aircraft. 
Showing  compliance  with  the 
requirement  without  consideration  of 
the  intended  aircraft  may  result  in  a 
propeller  that  caimot  be  installed  on  the 
intended  aircraft. 

Propeller  Control  System 

Currently,  part  35  does  not  adequately 
address  propellers  with  combined 
mechanical,  hydraulic,  digital,  and 
electronic  control  systems.  Propeller 
mechanical  control  systems  certified 
under  the  existing  requirements 
incorporate  a  mechanical  governor  that 
senses  propeller  speed  and  adjusts  the 
pitch  to  absorb  the  engine  power  to 
maintain  the  propeller  at  the  selected 
rotational  speed.  Propellers  with  digital 


electronic  control  components  perform 
the  same  basic  function  but  use 
software,  electronic  circuitry,  and 
electro-hydraulic  actuators.  The 
electronic  control  systems  may  also 
incorporate  additional  functions  such  as 
failure  monitoring,  synchrophasing  and 
beta  scheduling.  This  addition  of 
electronics  to  the  control  system  may 
introduce  new  failure  modes  that  can 
result  in  hazardous  propeller  effects. 

Centrifugal  Load  Tests 

Section  35.35  currently  requires  that 
the  hub  and  blade  retention 
arrangement  of  propellers  with 
detachable  blades  be  tested  to  a 
centrifugal  load  of  twice  the  maximum 
centrifugal  force  to  which  the  propeller 
would  be  subjected  during  operation. 
This  requirement  is  limited  to  the  blade 
and  hub  retention  capacity  and  does  not 
address  composite  materials  and 
composite  construction  of  the  propeller 
assembly  or  changes  in  materials  due  to 
service  degradation  and  environmental 
factors. 

Fatigue  Limits  and  Evaluation 

The  current  requirement  does  not 
adequately  address  composite  materials 
and  is  limited  to  metallic  hubs  and 
blades  and  primary  load-carrying  metal 
components  of  non-metallic  blades.  The 
special  conditions  expand  the 
requirements  to  include  all  materials 
and  components  whose  failure  would 
cause  a  hazardous  propeller  effect  and 
to  take  into  account  material 
degradation  expected  in  service, 
material  property  variations, 
manufacturing  variations,  and 
environmentaJ  effects.  The  special 
conditions  clarify  that  the  fatigue  limits 
may  be  determined  by  tests  or  analysis 
based  on  tests.  The  components  whose 
failure  may  cause  a  hazardous  propeller 
effect  include  control  system 
components,  when  applicable. 

The  special  conditions  require  the 
applicant  to  conduct  fatigue  evaluation 
on  a  typical  aircraft  or  on  an  aircraft 
used  during  aircraft  certification  to 
conduct  the  vibration  tests  and 
evaluation  required  by  either  §§  23.907 
or  25.907.  The  typical  aircraft  may  be 
one  used  to  develop  design  criteria  for 
the  propeller  or  another  appropriate 
aircraft. 

Bird  Impact 

Currently  there  are  no  bird  impact 
requirements  in  part  35.  The  existing 
requirements  only  address  the 
airworthiness  considerations  associated 
with  propellers  that  use  wood  and  metal 
blades.  Propeller  blades  of  this  type 
have  demonstrated  good  service 
experience  following  a  bird  strike. 


Propeller  blade  and  spinner 
construction  now  use  composite 
materials  that  have  a  higher  potential  for 
damage  ft-om  bird  impact. 

The  need  for  bird  impact 
requirements  was  recognized  when 
composite  blades  were  introduced  in 
the  1970's;  the  safety  issue  has  been 
addressed  by  special  tests  and  special 
conditions  for  composite  blade 
certifications.  These  special  conditions 
were  unique  for  each  propeller  and 
effectively  stated  that  the  propeller  will 
withstand  a  four-poimd  bird  impact 
without  contributing  to  a  hazardous 
propeller  effect.  These  special  tests  and 
special  conditions  have  been  effective 
for  over  four  million  flight  hours.  There 
have  not  been  any  accidents  attributed 
to  bird  impact  on  composite  propellers. 
The  selection  of  a  four-pound  bird  has 
been  substantiated  by  the  extensive 
service  history  of  blades  that  have  been 
designed  using  the  four-pound  bird 
criteria. 

Lightning  Strike 

Currently  there  are  no  lightning  strike 
requirements  in  part  35.  The  need  for 
lightning  strike  requirements  was 
recognized  when  composite  blades  were 
first  introduced  in  the  1970's;  the  safety 
issue  has  been  addressed  by  special 
tests  and  special  conditions  for  each 
design  using  composite  blades.  The 
special  tests  and  special  conditions, 
which  were  unique  for  each  propeller, 
effectively  stated  that  the  propeller  must 
be  able  to  withstand  a  lightning  strike 
without  contributing  to  a  hazardous 
propeller  effect.  These  special  tests  and 
special  conditions  have  been  effective 
for  over  four  million  flight  hours.  There 
have  not  been  any  accidents  attributed 
to  a  lightning  strike  on  composite 
propellers. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  No 
comments  were  received  on  the  special 
conditions  as  proposed.  After  careful 
review  of  the  available  data,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  special  conditions  without  change. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Hamilton  Sundstrand  model  NP2000 
propeller.  Should  Hamilton  Sundstrand 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  or  novel 
or  imusual  design  featxues.  the  special 
conditions  would  apply  to  that  model  as 
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well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  propellers.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  feat\u-es  on  the 
propeller. 

List  of  Subjects  in  14  CFR  Part  35 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  authority  citations  for  these 
special  conditions  are  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Hamilton 
Sundstrand  model  NP2000  propellers. 

hi  addition  to  the  requirements  of  part 
35,  the  following  requirements  apply  to 
the  propeller. 

(a)  Definitions.  Unless  otherwise 
approved  by  the  Administrator  and 
documented  in  the  appropriate  manuals 
and  certification  documents,  for  the 
purpose  of  these  special  conditions  the 
following  definitions  apply  to  the 
propeller: 

(1)  Propeller.  The  propeller  is  defined 
by  the  components  listed  in  the  type 
design. 

(2)  Propeller  system.  The  propeller 
system  consists  of  the  propeller  plus  all 
the  components  necessary  for  its 
functioning,  but  not  necessarily 
included  in  the  propeller  type  design. 

(3)  Hazardous  propeller  effects.  The 
following  are  regarded  as  hazardous 
propeller  effects: 

(i)  A  significant  overspeed  of  the 
propeller. 

(ii)  The  development  of  excessive 
drag. 

(iii)  Thrust  in  the  opposite  direction 
to  that  commanded  by  the  pilot. 

(iv)  A  release  of  the  propeller  or  any 
major  portion  of  the  propeller. 

(v)  A  failure  that  results  in  excessive 
unbalance. 

(vi)  The  unintended  movement  of  the 
propeller  blades  below  the  established 
minimum  in-flight  low  pitch  position. 

(4)  Major  propeller  effects.  The 
following  are  regarded  as  major 
propeller  effects: 

(i)  An  inability  to  feather. 

(ii)  An  inability  to  command  a  change 
in  propeller  pitch. 

(iii)  A  significant  uncommanded 
change  in  pitch. 


(iv)  A  significant  uncontrollable 
torque  or  speed  fluctuation. 

(b)  Safety  analysis. 

(l)(i)  An  analysis  of  the  propeller 
system  must  be  carried  out  to  assess  the 
likely  consequence  of  all  failures  that 
can  reasonably  be  expected  to  occur. 
This  analysis  must  consider  the 
following: 

(A)  The  propeller  system  in  a  typical 
installation.  When  the  analysis  depends 
on  representative  components,  assumed 
interfaces,  or  assumed  installed 
conditions,  the  assumptions  must  be 
stated  in  the  analysis. 

(B)  Consequential  secondary  failures 
and  latent  failures. 

(C)  Multiple  failures  referred  to  in 
paragraph  (b)(4)  or  that  result  in 
hazardous  propeller  effects. 

(ii)  A  summary  must  be  made  of  those 
failures  that  could  result  in  major 
propeller  effects  or  hazardous  propeller 
effects,  together  with  an  estimate  of  the 
probability  of  occurrence  of  those 
effects. 

(iii)  It  must  be  shown  that  hazardous 
propeller  effects  are  not  predicted  to 
occur  at  a  rate  in  excess  of  that  defined 
as  extremely  remote  (probability  of  10~  '' 
or  less  per  propeller  flight  hour).  The 
estimated  probability  for  individual 
failures  may  be  insufficiently  precise  to 
enable  the  total  rate  for  hazardous 
propeller  effects  to  be  assessed.  For 
propeller  certification,  it  is  acceptable  to 
consider  that  the  intent  of  this 
paragraph  has  been  achieved  if  the 
probability  of  a  hazardous  propeller 
effect  arising  from  an  individual  failure 
can  be  predicted  to  be  not  greater  than 
10  ~*  per  propeller  flight  hour.  It  will 
also  be  accepted  that,  in  dealing  with 
probabilities  of  this  low  order  of 
magnitude,  absolute  proof  is  not 
possible  and  reliance  must  be  placed  on 
engineering  judgment  and  previous 
experience  combined  with  sound  design 
and  test  philosophies. 

(iv)  It  must  be  shown  that  major 
propeller  effects  are  not  predicted  to 
occur  at  a  rate  in  excess  of  that  defined 
as  remote  (probability  of  10    ^  or  less 
per  propeller  flight  hour). 

(2)  If  significant  doubt  exists  as  to  the 
effects  of  failures  or  likely  combination 
of  failures,  any  assumption  of  the  effect 
may  be  required  to  be  verified  by  test. 

(3)  It  is  recognized  that  the  probability 
of  primary  failures  of  certain  single 
elements  (for  example,  blades)  caimot 
be  sensibly  estimated  in  numerical 
terms.  If  the  failure  of  such  elements  is 
likely  to  result  in  hazardous  propeller 
effects,  reliance  must  be  placed  on 
meeting  the  prescribed  integrity 
requirements  of  part  35  and  these 
special  conditions.  These  instances 
must  be  stated  in  the  safety  analysis. 


(4)  If  reliance  is  placed  on  a  system  or 
device,  such  as  safety  devices, 
feathering  and  overspeed  systems, 
instrumentation,  early  warning  devices, 
maintenance  checks,  and  similar 
equipment  or  procedures,  to  prevent  a 
failure  from  progressing  to  hazardous 
propeller  effects,  the  possibility  of  a 
safety  system  failure  in  combination 
with  a  basic  propeller  failure  must  be 
covered.  If  items  of  a  safety  system  are 
outside  the  control  of  the  propeller 
manufacturer,  the  assumptions  of  the 
safety  analysis  with  respect  to  the 
reliability  of  these  parts  must  be  clearly 
stated  in  the  analysis  and  identified  in 
the  installation  and  operation 
instructions  required  under  §  35.3. 

(5)  If  the  acceptability  of  the  safety 
analysis  is  dependent  on  one  or  more  of 
the  following,  it  must  be  identified  in 
the  analysis  and  appropriately 
substantiated. 

(i)  Performance  of  mandatory 
maintenance  actions  at  stated  intervals 
required  for  certification  and  other 
maintenance  actions.  This  includes  the 
verification  of  the  serviceability  of  items 
that  could  fail  in  a  latent  manner.  These 
maintenance  intervals  must  be 
published  in  the  appropriate  manuals. 
Additionally,  if  errors  in  maintenance  of 
the  propeller  system  could  lead  to 
hazardous  propeller  effects,  the 
appropriate  procedures  must  be 
published  in  the  appropriate  propeller 
manuals. 

(ii)  Verification  of  the  satisfactory    - 
functioning  of  safety  or  other  devices  at 
pre-flight  or  other  stated  periods.  The 
details  of  this  satisfactory  functioning 
must  be  published  in  the  appropriate 
manuals. 

(iii)  The  provisions  of  specific 
instrumentation  not  otherwise  required. 

(iv)  A  fatigue  assessment. 

(6)  If  applicable,  the  safety  analysis 
must  include  the  assessment  of 
indicating  equipment,  manual  and 
automatic  controls,  governors  and 
propeller  control  systems, 
synchrophasers,  synchronizers,  and 
propeller  thrust  reversal  systems. 

(c)  Propeller  control  system.  The 
requirements  of  this  section  are 
applicable  to  any  system  or  component 
that  controls,  limits  or  monitors 
propeller  functions. 

(1)  The  propeller  control  system  must 
be  designed,  constructed  and  validated 
to  show  that: 

(i)  The  propeller  control  system, 
operating  in  normal  and  alternative 
operating  modes  and  transition  between 
operating  modes,  performs  the  intended 
functions  throughout  the  declared 
operating  conditions  and  flight 
envelope. 
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(ii)  The  propeller  control  system 
functionality  is  not  adversely  affected 
by  the  declared  environmental 
conditions,  including  temperature, 
electromagnetic  interference  (EMI),  high 
intensity  radiated  fields  (HIRF)  and 
lightning.  The  environmental  limits  to 
which  the  system  has  been  satisfactorily 
validated  must  be  documented  in  the 
appropriate  propeller  manuals. 

(iii)  A  metnoa  is  provided  to  indicate 
that  an  operating  mode  change  has 
occurred  if  flight  crew  action  is 
required.  In  such  an  event,  operating 
instructions  must  be  provided  in  the 
appropriate  manuals. 

(2)  The  propeller  control  system  must 
be  designed  and  constructed  so  that,  in 
addition  to  compliance  with  paragraph 
(b),  Safety  analysis: 

(i)  A  level  of  integrity  consistent  with 
the  intended  aircraft  is  achieved. 

(ii)  A  single  failure  or  malfunction  of 
electrical  or  electronic  components  in 
the  control  system  does  not  cause  a 
hazardous  propeller  effect. 

(iii)  Failiu-es  or  malfunctions  directly 
affecting  the  propeller  control  system  in 
a  typical  aircraft,  such  as  structiu'al 
failures  of  attachments  to  the  control, 
fire,  or  overheat,  do  not  lead  to  a 
hazardous  propeller  effect. 

(iv)  The  loss  of  normal  propeller  pitch 
control  does  not  cause  a  hazardous 
propeller  effect  under  the  intended 
operating  conditions. 

(v)  The  failure  or  corruption  of  data  or 
signals  shared  across  propellers  does 
not  cause  a  major  or  hazardous 
propeller  effect. 

(3)  Electronic  propeller  control  system 
imbedded  software  must  be  designed 
and  implemented  by  a  method  approved 
by  the  Administrator  that  is  consistent 
with  the  criticality  of  the  performed 
functions  and  minimizes  the  existence 
of  software  errors. 

(4)  The  propeller  control  system  must 
be  designed  and  constructed  so  that  the 
failure  or  corruption  of  aircraft-supplied 
data  does  not  result  in  hazardous 
propeller  effects. 

(5)  The  propeller  control  system  must 
be  designed  and  constructed  so  that  the 
loss,  interruption  or  abnormal 
characteristic  of  aircraft-supplied 
electrical  power  does  not  result  in 
hazardous  propeller  effects.  The  power 
quality  requirements  must  be  described 
in  the  appropriate  manuals. 

(6)  The  propeller  control  system 
description,  characteristics  and 
authority,  in  both  normal  operation  and 
failure  conditions,  and  the  range  of 
control  of  other  controlled  functions 
must  be  specified  in  the  appropriate 
propeller  manuals. 

(a)  Centrifugal  load  tests.  It  must  be 
demonstrated  that  a  propeller, 


accounting  for  environmental 
degradation  expected  in  service, 
complies  with  paragraphs  (d)(1),  (d)(2) 
and  (d)(3)  of  these  special  conditions 
without  evidence  of  failiu-e, 
malfunction,  or  permanent  deformation 
that  would  result  in  a  major  or 
hazardous  propeller  effect. 
Environmental  degradation  may  be 
accounted  for  by  adjustment  of  the  loads 
dining  the  tests. 

(1)  The  hub,  blade  retention  system, 
and  counterweights  must  be  tested  for  a 
period  of  one  hoiu"  to  a  load  equivalent 
to  twice  the  maximum  centrifugal  load 
to  which  the  propeller  would  be 
subjected  during  operation  at  the 

,  maximum  rated  rotational  speed. 

(2)  If  appropriate,  blade  features 
associated  with  transitions  to  the 
retention  system  (e.g.,  a  composite  blade 
bonded  to  a  metallic  retention)  may  be 
tested  either  diu-ing  the  test  required  by 
paragraph  (d)(1)  or  in  a  separate 
component  test. 

(3)  Components  used  with  or  attached 
to  the  propeller  (e.g.,  spinners,  de-icing 
equipment,  and  blade  erosion  shields) 
must  be  subjected  to  a  load  equivalent 
to  159  percent  of  the  maximum 
centrifugal  load  to  which  the 
component  would  be  subjected  during 
operation  at  the  maximum  rated 
rotational  speed.  This  must  be 
performed  by  either: 

(i)  Testing  at  the  required  load  for  a 
period  of  30  minutes;  or 

(ii)  Analysis  based  on  test. 

(e)  Fatigue  limits  and  evaluation.  (1) 
Fatigue  limits  must  be  established  by 
tests  or  analysis  based  on  tests,  for 
propeller: 

(i)  Hubs; 

(ii)  Blades; 

(iii)  Blade  retention  components;  and 

(iv)  Other  components  that  are 
affected  by  fatigue  loads  and  that  are 
shown  under  paragraph  fb).  Safety 
analysis,  as  having  a  fatigue  failure 
mode  leading  to  hazardous  propeller 
effects. 

(2)  The  fatigue  limits  must  take  the 
following  into  account: 

(i)  All  known  and  reasonably 
foreseeable  vibration  and  cyclic  load 
patterns  that  are  expected  in  service; 
and 

(ii)  Expected  service  deterioration, 
variations  in  material  properties, 
manufacturing  variations,  and 
environmental  effects. 

(3)  A  fatigue  evaluation  of  the 
propeller  must  be  conducted  to  show 
that  hazardous  propeller  effects  due  to 
fatigue  will  be  avoided  throughout  the 
intended  operational  life  of  the 
propeller  on  either: 


(i)  The  intended  aircraft,  by 
complying  with  §§  23.907  or  25.907  as 
applicable;  or 

(ii)  A  typical  aircraft. 

(f)  Bird  impact.  It  must  be 
demonstrated,  by  tests  or  analysis  based 
on  tests  or  experience  on  similar 
designs,  that  the  propeller  is  capable  of 
withstanding  the  impact  of  a  four  pound 
bird  at  the  critical  location(s)  and 
critical  flight  condition{s)  of  the 
intended  aircraft  without  causing  a 
major  or  hazardous  propeller  effect. 

(g)  Lightning  strike.  It  must  be 
demonstrated,  by  tests  or  analysis  based 
on  tests  or  experience  on  similar 
designs,  that  the  propeller  is  capable  of 
withstanding  a  lightning  strike  without 
causing  a  major  or  hazardous  propeller 
effect. 

Issued  in  Burlington.  Massachusetts  on 
June  27,  2000. 

David  A.  Downey. 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-17242  Filed  7-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatior  Aammistration 

14CFR  Pari  39 

[Docket  No.  20OO-CE-20-AD:  Amendment 
39-11817;  AD  2000-14-08] 

RIN2120-AA64 

Airworthiness  Directives    The  New 
Piper  Aircratt,  Inc.  PA-42  Sene^ 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  The  New  Piper  Aircraft, 
Inc.  (Piper)  PA-42  series  airplanes  that 
are  equipped  with  pneumatic  deicing 
boots.  This  AD  requires  you  to  revise 
the  Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  (on 
airplanes  other  than  the  affected  Piper 
airplanes)  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  Piper  PA-42  series 
airplanes  have  a  similar  type  design  (as 
it  relates  to  airframe  pneumatic  deice 
boots)  to  the  incident  and  accident 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  assure  that  flight 
crews  activate  the  pneumatic  wing  and 


42282  Federal  Register / Vol.  65,  No.  132 /Monday,  July  10,  2000 /Rules  and  Regulations 


tail  deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircreift 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 
EFFECTIVE  DATE:  This  AD  becomes 
effective  on  August  21,  2000. 
ADDRESSES:  You  may  examine 
information  related  to  this  AD  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-20-AD,  901  Locust,  Room 
50^1  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  S.M. 
Nagarajan,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4145;  facsimile: 
(816)  329-40W 
SUPPLEMENTARY  INFORMATION: 

.events  Leading  to  the  Issuance  of  This 
AD 

What  caused  this  AD? 

This  AD  is  the  result  of  reports  of  in- 
flight incidents  and  an  accident  (on 
airplanes  other  than  the  affected  Piper 
dirplanes)  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  Piper  PA— 42  series 
airplanes  have  a  similar  type  design  (as 
it  relates  to  airfi'ame  pneumatic  deice 
boots)  to  the  incident  and  accident 
airplanes. 

What  is  the  potential  impact  if  the 
FAA  took  no  action?  The  information 
necessary  to  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not 
take  action  to  include  this  information, 
flight  crews  could  experience  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Piper  PA- 
42  series  airplanes  that  are  equipped 
with  pneumatic  deicing  boots.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  30,  2000 
(65  FR  16845).  The  NPRM  proposed  to 
require  revising  the  Limitations  Section 
of  the  AFM  to  include  requirements  for 
activating  the  pneumatic  deicing  boots 
at  the  first  indication  of  ice 
accumulation  on  the  airplane. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 


of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

What  is  FAA's  Final  Determination  on 
this  Issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 

— will  not  change  the  meaning  of  the 

AD;  and 
— will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
120  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  the  affected 
airplanes  on  the  U.S.  Register?  There  is 
no  dollar  cost  impact.  We  estimate  1 
workhour  for  you  to  insert  the  AFM 
revision.  You  can  accomplish  this 
action  if  you  hold  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7).  You  must  make  an  entry  into  the 
aircraft  records  that  shows  compliance 
with  this  AD,  in  accordance  with  §  43.9 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.9).  The  only  cost  impact  of  this 
AD  is  the  time  it  will  take  you  to  insert 
the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  A9 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

\uthr,rity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-14-08    The  New  Piper  Aircraft,  Inc.: 

Amendment  39-11817;  Docket  No. 
2000-CE-20-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
Models  PA^2.  PA-42-720,  PA-42-720R, 
and  PA-42-1000  airplanes,  all  serial 
numbers,  that  are: 

(1)  equipped  with  pneumatic  deicing 
boots;  and 

(2)  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register  must 
comply  with  this  AD.  The  AD  does  not  apply 
to  your  airplane  if  it  is  not  equipped  with 
pneumatic  de-icing  boots. 

(c)  What  problem  does  this  AD  address? 
The  information  necessary  to  activate  the 
pneumatic  wing  and  tail  deicing  boots  at  the 
first  signs  of  ice  accumulation  is  critical  for 
flight  in  icing  conditions.  If  we  did  not  take 
action  to  include  this  information,  flight 
crews  could  experience  reduced 
controllability  of  the  aircraft  due  to  adverse 
aerodjTiamic  effects  of  ice  adhering  to  the 
airplane  prior  to  the  first  deicing  cycle. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  requirements  for 
activation  of  the  ice  protection  systems.  You 
must  accomplish  this  action  within  the  next 
10  calendar  days  after  August  21,  2000  (the 
effective  date  of  this  ADl,  unless  already 
accomplished.  You  may  insert  a  copy  of  this 
AD  in  the  AFM  to  accomplish  this  action: 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector  system, 
whichever  occurs  first;  and 

— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling  mode. 
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if  available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after: 

— leaving  known  or  observed/detected 
icing  that  the  flight  crew  has  visually 
observed  on  the  aircraft  or  was  identified  by 
the  on-board  sensors;  and 

— after  the  edrplane  is  determined  to  be 
clear  of  ice." 

Note:  The  FAA  recommends  periodic 
treatment  of  deicing  boots  with  approved  ice 
release  agents,  such  as  ICEX  ™  in 
accordance  with  the  manufacturer's 
application  instructions. 

(e)  Can  the  pilot  accomplish  the  action? 
Anyone  who  holds  at  least  a  private  pilot 
certificate,  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  AFM  revisions 
required  by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows 
compliance  with  this  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  em  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City,  Missouri 
64106. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contacy  S.M.  Nagarajan, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4145;  facsimile:  (816)  329-4090. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  yoiu-  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  August  21,  2000. 


Issued  in  Kansas  City,  Missouri,  on  |uly  3, 
2000. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  00-17295  Filed  7-7-00;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  4^f 

RIN  096(VAC2C 

Administrative  Procedure  for  l-^posi^^g 
Penalties  for  False  or  Misleading 
Statements 

AGENCY:  Social  Securitv  Administration 

(SSA). 

ACTION:  Interim  final  rules  with  a 
request  for  comments. 

SUMMARY:  We  are  issuing  these  interim 
tinal  rules  to  reflect  and  implement 
section  207  of  the  Foster  Care 
Independence  Act  of  1999  (Public  Law 
(Pub.  L.)  106-169).  This  provision 
amended  the  Social  Security  Act  (the 
Act)  by  adding  a  new  section  1129A 
which  provides  for  the  imposition  by 
SSA  of  a  penalty  on  any  person  who 
knowingly  (knew  or  should  have  known 
or  acted  with  knowing  disregard  for  the 
truth)  makes  a  statement  that  is  false  or 
misleading  or  omits  a  material  fact  for 
use  in  determining  any  right  to  or  the 
amount  of  monthly  benefits  under  titles 
II  or  XVI.  The  penalty  is  nonpayment  for 
a  specified  number  of  months  of 
benefits  under  title  II  that  would 
otherwise  be  payable  to  the  person  and 
ineligibility  for  cash  benefits  under  title 
XVI  (including  State  supplementary 
payments  made  by  SSA  according  to 
§416.2005). 

Although  we  are  issuing  these  rules  as 
interim  final  rules,  we  are  also  asking 
for  public  comments  on  the  changes 
made  by  these  rules. 
DATES:  These  regulations  are  effective 
July  10,  2000.  To  be  siu-e  your 
comments  are  considered,  we  must 
receive  them  by  September  8,  2000. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703, 
sent  by  telefax  to  (410)  966-2830,  sent 
by  E-mail  to  "regulations@ssa.gov,"  or 
delivered  to  the  Office  of  Process  and 
Innovation  Management,  Social  Seciuity 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  fvID  21235-6401,  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  may  be  inspected 
during  these  hours  by  making 


arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gareth  Dence.  Social  Insurance 
Specialist.  Office  of  Program  Benefits, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  (410)  965-9872  or  TTY 
(410)  966-5609.  For  information  on 
eligibility,  claiming  benefits,  or  coverage 
of  earnings,  call  our  national  toll-free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  207  of  the  Foster  Care 
Independence  Act  of  .  i'i9  (Pub.  L.  106- 
169)  amended  title  Xi  ol  the  Act  by 
adding  section  1129/  to  help  prevent 
and  respond  to  fraud  and  abuse  in 
SSA's  programs  and  operations.  Section 
1129A  provides  for  the  imposition  by 
SSA  of  a  penalty  on  an  individual  who 
makes,  or  causes  to  be  made,  a 
statement  or  representation  of  a  material 
fact  that  the  person  knows  or  should 
know  is  false  or  misleading  or  omits  a 
material  fact,  or  that  the  person  makes 
with  a  knowing  disregard  for  the  truth. 
The  statement  must  be  made  for  use  in 
determining  eligibility  for  or  the  amount 
of  benefits  under  title  II  or  XVI.  The 
penalty  is  nonpayment  for  6,  12  or  24 
months  of  benefits  imder  title  II  that 
would  otherwise  be  payable  to  the 
person  and  ineligibility  for  the  same 
period  of  time  for  cash  benefits  imder 
title  XVI  (including  State  supplementary 
payments  made  by  SSA  according  to 
§416.2005). 

Section  207  of  Pub.  L.  106-169  directs 
the  Commissioner  of  Social  Seciuity  to 
develop  rules  prescribing  the 
administrative  process  for  making 
determinations  under  section  1129A, 
including  when  periods  of  penalty  shall 
commence,  emd  providing  guidance  on 
the  exercise  of  discretion  as  to  whether 
the  penalty  should  be  imposed  in 
particular  cases.  Consequently,  we  are 
adding  new  rules  at  §§  404.459  and 
416.1340  to  reflect  and  implement 
section  11 29  A. 

Section  1129A  of  the  Act  applies  to 
statements  and  representations  made  on 
or  after  December  14,  1999,  the  date  of 
enactment  of  the  Foster  Care 
Independence  Act  of  1999. 

Explanation  of  Changes 

We  are  adding  new  §§  404.459  and 
416.1340  to  our  regulations.  The 
organization  and  wording  of  these  two 
sections  are  essentially  identical.  These 
sections  make  it  clear,  and  as  Congress 
provided,  that  if  an  individual 
knowingly  (knew  or  should  have  known 
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or  acted  with  knowing  disregard  for  the 
truth)  made  a  false  or  misleading 
statement  with  respect  to  one  program, 
the  penalty  shall  apply  to  benefits  imder 
both  the  title  II  and  XVI  programs. 
Applying  the  penalty  lO  both  programs 
helps  protect  the  integrity  of  both 
programs  from  further  fraud  by  the  same 
person  and  helps  to  maintain  public 
confidence  in  the  integrity  of  our 
programs.  A  subsection-by-subsection 
discussion  of  these  rules  foUowS. 

Subsection  (a)  describes  the 
conditions  under  which  you  will  be 
subject  to  a  penalty  by  SSA  for 
knowingly  making  a  false  or  misleading 
statement  of  a  material  fact. 

Subsection  (b)  explains  that  the 
p(  nalty  is  both  nonpayment  of  benefits 
under  title  II  and  ineligibility  for  cash 
benefits  under  title  XVI.  When  we 
impose  a  penalty  on  you,  you  cannot 
receive  benefits  under  either  title  II  or 
title  XVI  even  if  the  false  or  misleading 
statement  was  made  in  connection  with 
benefits  imder  only  one  of  the  two 
programs.  We  further  explain  that,  as 
provided  by  the  law,  if  we  impose  a 
penalty  on  your  title  XVI  benefits,  you 
also  will  not  be  eligible  to  receive  State 
supplementary  payments  that  SSA  pays 
by  agreement  with  the  State. 

Subsection  (c)  explains  how  long  the 
penalty  for  making  a  false  or  misleading 
statement  will  last.  As  provided  in 
section  1129A,  the  penalty  will  last  six~ 
consecutive  months  the  first  time  we 
penalize  you,  twelve  consecutive 
months  the  second  time  we  penalize 
you,  and  twenty-four  consecutive 
months  the  third  or  subsequent  time  we 
penalize  you.  The  penalty  will  not  begin 
to  rvm  until  you  would  otherwise  be 
eligible  for  payment  of  benefits  under 
either  title  II  or  title  XVI.  You  will  be 
ineligible  to  receive  benefits  at  any  time 
during  the  penalty  period.  If  more  than 
one  penalty  period  has  been  imposed 
but  they  have  not  yet  run,  the  penalties 
will  not  run  concvurently. 

Subsection  (d)  explains,  as  provided 
in  section  1129A,  that  the  imposition  of 
a  penalty  will  affect  only  your  own 
eligibility  for  benefits  under  titles  II  and 
XVI.  If  we  impose  a  penalty  on  you,  the 
penalty  will  not  affect  the  eligibility  or 
amount  of  benefits  payable  under  titles 
II  or  XVI  to  another  person.  For 
example,  another  person  (such  as  your 
spouse  or  child)  may  be  entitled  to 
benefits  under  title  II  based  on  your 
earnings  record.  Benefits  would  still  be 
payable  to  that  person  to  the  extent  that 
you  would  be  receiving  such  benefits  if 
the  penalty  had  not  been  imposed.  As 
another  example,  if  you  are  receiving 
title  n  benefits  that  are  limited  under 
the  family  maximum  provision 
(§  404.403)  and  we  stop  your  benefits 


because  we  impose  a  penalty  on  you,  we 
will  not  increase  the  benefits  of  other 
family  members  who  are  limited  by  the 
family  maximum  provision  simply 
because  you  are  not  receiving  benefits  as 
a  result  of  the  penalty.  As  a  third 
example,  if  you  and  your  spouse  are 
receiving  title  XVI  benefits,  those 
benefit  payments  to  your  spouse  based 
on  the  benefit  rate  for  a  couple  will  not 
be  affected  because  of  the  penalty.  Your 
spouse  will  continue  to  receive  one  half 
of  the  couple  rate. 

Section  1 1 29A  also  specifically 
provides  that  the  imposition  of  a 
penalty  will  not  affect  your  eligibility 
for  Medicare  and  Medicaid  benefits 
(titles  XVIII  and  XIX  of  the  Act). 

Subsection  (e)  explains  that  to  impose 
a  penalty  on  you,  we  must  find  that  you 
knowingly  made  a  false  or  misleading 
statement  or  omitted  a  material  fact. 
"Knowingly"  means  that  you  knew  or 
should  have  known  that  the  statement 
was  false  or  misleading  or  omitted  a 
material  fact,  or  you  made  the  statement 
with  a  knowing  disregard  for  the  truth. 
We  will  base  our  decision  to  impose  a 
penalty  on  the  evidence  and  the 
reasonable  inferences  that  can  be  drawTi 
from  that  evidence,  not  on  mere 
speculation  or  suspicion.  In  determining 
whether  you  knowingly  made  a  false  or 
misleading  statement  or  omitted  a 
material  fact,  we  will  consider  all  of  the 
evidence  in  the  record,  including  any 
physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  which  you  may  have  had  at 
the  time.  In  determining  whether  you 
acted  knowingly,  we  will  also  consider 
the  significance  of  the  statement  in 
terms  of  its  likely  impact  on  your 
benefits  under  titles  II  and/or  XVI. 

Your  false  or  misleading  statement 
may  be  investigated  for  fraud  by  the 
Office  of  the  Inspector  General  for  civil 
monetary  penalty  purposes  (see  section 
1129  of  the  Act)  or  prosecuted  by  the 
United  States  Attorney's  Office.  We  may 
impose  a  penalty  under  these  rules  in 
addition  to  any  other  penalties  that  may 
be  prescribed  by  law. 

Subsection  (f)  explains  that  if  you 
disagree  with  our  initial  determination 
to  impose  a  penalty,  you  have  the  right 
to  request  reconsideration  of  the  penalty 
decision,  as  discussed  in  §§404.907  and 
416.1407.  If  you  do  request 
reconsideration,  you  will  be  able  to 
present  your  case  in  one  of  three  ways: 

1.  Case  review — We  will  give  you  an 
opportimity  to  review  the  evidence  in 
our  files  and  then  to  present  oral  and 
written  evidence  to  us; 

2.  Informal  conference — In  addition  to 
following  the  procedures  of  a  case 


review,  we  will  give  you  an  opportunity 
to  present  witnesses;  and 

3.  Formal  conference — In  addition  to 
following  the  procedures  of  an  informal 
conference,  we  will  give  you  an 
opportunity  to  request  us  to  subpoena 
adverse  witnesses  and  relevant 
documents  emd  to  cross-examine 
adverse  witnesses. 

After  reconsideration,  if  you  do  not 
agree  with  our  reconsidered 
determination  you  may  follow  the 
normal  administrative  and  judicial 
review  process  by  requesting  a  hearing 
before  an  administrative  law  judge. 
Appeals  Council  review  and  Federal 
court  review,  as  described  in  §  §  404.900 
and  416.1400. 

Subsection  (g)  explains  when  the 
penalty  period  begins  and  ends.  That 
section  explains  that  the  penalty  period 
will  not  begin  until  the  month  you 
would  otherwise  be  eligible  to  receive 
payments  under  either  title  II  or  title 
XVI.  In  addition,  the  point  at  which  the 
penalty  period  begins  may  depend  on 
whether  you  request  reconsideration  of 
our  initial  determination  to  penalize 
you.  If  you  do  not  request 
reconsideration,  the  penalty  period  will 
begin  no  earlier  than  the  first  day  of  the 
second  month  following  the  month  in 
which  the  time  limit  for  requesting 
reconsideration  ends.  If  you  request 
reconsideration  and  our  reconsidered 
determination  does  not  change  our 
original  decision  to  penalize  you,  the 
penalty  period  will  begin  no  earlier  than 
the  first  day  of  the  second  month 
following  the  month  we  notify  you  of 
our  reconsidered  determination.  The 
penalty  period  ends  on  the  last  day  of 
the  final  month  of  the  penalty  period. 
Once  a  sanction  period  begins  it  will 
run  continuously  even  if  payments  are 
intermittent. 

Clarity  of  These  Regulations 

Executive  Order  (E.O.)  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  In  addition  to 
your  substantive  comments  on  these 
rules,  we  invite  your  comments  on  how 
to  make  these  rules  easier  to 
understand. 

For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  is  unclear? 

•  Woidd  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 
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•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  internet  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html.  It  is  also  available  on  the 
internet  site  for  SSA  (i.e.,  SSA  Online) 
at  http://www.ssa.gov/. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5),  as  amended  by 
section  102  of  Pub.  L.  103-296,  SSA 
follows  the  Administrative  Procedure 
Act  (APA)  rulemaking  procedures 
specified  in  5  U.S.C.  553  in  the 
development  of  its  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  public  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that,  for 
the  reasons  discussed  below,  good  cause 
exists  under  5  U.S.C.  553{b)(B)  for 
dispensing  with  the  notice  and  public 
comment  procedures  in  this  case. 

Pub.  L.  106-169  was  signed  into  law 
on  December  14,  1999.  Section  207 
applies  to  statements  and 
representations  made  on  or  after  this 
date  of  enactment.  Moreover,  section 
207  requires  the  Commissioner  to  issue 
regulations  prescribing  the 
administrative  process  for  making 
determinations  under  this  section 
within  6  months  after  enactment. 
Accordingly,  issuing  these  rules  as  a 
notice  of  proposed  rulemaking  would 
have  delayed  issuance  of  final  rules 
until  well  past  the  statutory  effective 
date  and  the  regulatory  issuance  date 
specified  by  Congress.  Therefore, 
issuing  these  regulations  as  interim  final 
rules  allows  us  to  come  as  close  as 
possible  to  that  specified  date. 

In  light  of  the  immediacy  of  the 
effective  date  and  the  Congressional 
direction  that  we  issue  regulations 
needed  to  carry  out  these  statutory 
provisions  within  6  months,  we  believe 
that,  under  the  APA,  good  cause  exists 
for  waiver  of  the  prior  notice  procedures 
since  issuance  of  proposed  rules  would 
be  impracticable.  Although  we  are 
issuing  these  rules  as  interim  final 
regulations,  we  are  requesting  public 
comments  regarding  the  substance  of 
these  interim  final  rules  and  will  issue 
revised  rules  if  necessary. 

For  the  same  reasons,  we  also  find 
good  cause  for  dispensing  with  the  30- 
day  delay  in  the  effective  date  of  a 


substantive  rule,  provided  for  by  5 
U.S.C.  553(d). 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  interim  final  rules 
do  not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  v/ere  not  subject  to 
OMB  review.  We  have  also  determined 
that  these  rules  meet  the  plain  language 
requirement  of  Executive  Order  12866 
and  the  President's  memorandum  of 
June  1,  1998.  However,  as  noted  earlier, 
we  invite  your  comments  on  how  to 
make  the  rules  easier  to  understand. 

Regulatory  Flexibility  Act 

We  certify  that  these  interim  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  interim  final  regulations  will 
impose  no  additional  reporting  or 
recordkeeping  requirements  requiring 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security — 
Disability  Insurance;  96.002.  Social 
Security — Retirement  Insurance;  96.004, 
Social  Security — Survivors  Insurance;  96.006 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  June  28,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  amending  subpart  E  of 
part  404  and  subpart  M  of  part  416  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  404— FEDERAL  OLD-AGE, 

SURVIVORS  AND  DISABILITY 

INSURANCE    '-Sf: 

SuDpan  E— ^Amenaed] 

1 .  The  authority  citation  for  subpart  E 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202.  203.  204(a)  and  (e), 
205(a)  and  (c).  222(b),  223(e).  224.  225. 
702(a)(5)  and  1129A  of  the  Social  Security 
Act  (42  U.S.C.  402,  403,  404(a)  and  (e),  405(a) 
and  (c),  422(b),  423(e),  424a.  425.  902(a)(5) 
and  1320a-8a).  * 

2.  Section  404.459  is  added  to  read  as 
follows: 

§  404.459    Penalty  for  false  or  misleading 
statements. 

(a)  Why  would  SSA  penalize  me?  You 
will  be  subject  to  a  penalty  if  you  make, 
or  cause  to  be  made,  a  statement  or 
representation  of  a  material  fact  for  use 
in  determining  any  initial  or  continuing 
right  to,  or  the  amount  of,  monthly 
insurance  benefits  under  title  II  or 
benefits  or  payments  under  title  XVI 
and: 

(1)  You  know  or  should  know  that  the 
statement  or  representation — 

(i)  Is  false  or  misleading;  or 
(ii)  Omits  a  material  fact;  or 

(2)  You  make  the  statement  with  a 
knowing  disregard  for  the  truth. 

(b)  What  is  the  penalty?  The  penalty 
is  nonpayment  of  benefits  under  title  II 
that  we  would  otherwise  pay  you  and 
ineligibility  for  cash  benefits  under  title 
XVI  (including  State  supplementary 
payments  made  by  SSA  according  to 
§416.2005). 

(c)  How  long  will  the  penalty  last?  The 
penalty  will  last — 

(1)  Six  consecutive  months  the  first 
time  we  penalize  you; 

(2)  Twelve  consecutive  months  the 
second  time  we  penalize  you;  and 

(3)  Twenty-four  consecutive  months 
the  third  or  subsequent  time  we 
penalize  you. 

(d)  Will  this  penalty  affect  any  of  my 
other  government  benefits?  If  we 
penalize  you,  the  penalty  will  apply 
only  to  your  eligibility  for  benefits 
under  tides  II  and  XVI  (including  State 
supplementary  payments  made  by  us 
according  to  §  416.2005).  The  penalty 
will  not  affect — 

(1)  Your  eligibility  for  benefits  that 
you  would  otherwise  be  eligible  for 
under  titles  XVIII  and  XiX  but  for  the 
imposition  of  the  penalty;  and 

(2)  The  eligibility  or  amount  of 
benefits  payable  under  titles  II  of  XVI  to 
another  person.  For  example,  another 
person  (such  as  your  spouse  or  child) 
may  be  entitled  to  benefits  under  title  II 
based  on  your  earnings  record.  Benefits 
would  still  be  payable  to  that  person  to 
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the  extent  that  you  would  be  receiving 
such  benefits  but  for  the  imposition  of 
the  penalty.  As  another  example,  if  you 
are  receiving  title  II  benefits  that  are 
limited  under  the  family  maximiun 
provision  (§  404.403)  and  we  stop  your 
benefits  because  we  impose  a  pensilty  on 
you,  we  will  not  increase  the  benefits  of 
other  family  members  who  are  limited 
by  the  family  maximum  provision 
simply  because  you  are  not  receiving 
benefits  because  of  the  penalty. 

(e)  How  will  SSA  make  its  aecision  to 
penalize  me?  In  order  to  impose  a 
penalty  on  you,  we  must  find  that  you 
knowingly  (knew  or  should  have  known 
or  acted  with  knowing  disregard  for  the 
truth)  made  a  false  or  misleading 
statement  or  omitted  a  material  fact.  We 
will  base  our  decision  to  penalize  you 
on  the  evidence  and  the  reasonable 
inferences  that  can  be  drawn  from  that 
evidence,  not  on  speculation  or 
suspicion.  Our  decision  to  penalize  you 
will  be  documented  with  the  basis  and 
rationale  for  that  decision.  In 
determining  whether  you  knowingly 
made  a  false  or  misleading  statement  or 
omitted  a  material  fact  so  as  to  justify 
imposition  of  the  penalty,  we  will 
consider  all  evidence  in  the  record, 
including  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time.  In  determining  whether 
you  acted  knowingly,  we  will  also 
consider  the  significance  of  the  false  or 
misleading  statement  or  omission  in 
terms  of  its  likely  impact  on  your 
benefits. 

(f)  What  should  I  do  if  I  disagree  with 
SSA 's  initial  determination  to  penalize 
me?  If  you  disagree  with  our  initial 
determination  to  impose  a  penalty,  you 
have  the  right  to  request  reconsideration 
of  the  penalty  decision  as  explained  in 

§  404.907.  We  will  give  you  a  chance  to 
present  your  case,  including  the 
opportunity  for  a  face-to-face 
conference.  If  you  request 
reconsideration  of  om-  initial 
determination  to  penalize  you,  you  have 
the  choice  of  a  case  review,  informal 
conference,  or  formal  conference,  as 
described  in  §  416.1413(a)  through  (c).  If 
you  disagree  with  our  reconsidered 
determination  you  have  the  right  to 
follow  the  normal  administrative  and 
judicial  review  process  by  requesting  a 
hearing  before  an  administrative  law 
judge.  Appeals  Council  review  and 
Federal  court  review,  as  explained  in 
§404.900. 

(g)  When  will  the  penalty  period  begin 
and  end?  Subject  to  the  additional 
limitations  noted  in  paragraphs  (g)(1) 
and  (g)(2)  of  this  section,  the  penalty 
period  will  begin  the  first  day  of  the 
month  for  which  you  would  otherwise 


receive  payment  of  benefits  under  title 
.II  or  title  XVI  were  it  not  for  imposition 
of  the  penalty.  Once  a  sanction  begins, 
it  will  nm  continuously  even  if 
payments  are  intermittent.  If  more  than 
one  penalty  has  been  imposed,  but  they 
have  not  yet  run,  the  penalties  will  not 
run  concurrently. 

(1)  If  you  do  not  request 
reconsideration  of  our  initial 
determination  to  penalize  you,  the 
penalty  period  will  begin  no  earlier  than 
the  first  day  of  the  second  month 
following  the  month  in  which  the  time 
limit  for  requesting  reconsideration 
ends.  The  penalty  period  will  end  on 
the  last  day  of  the  final  month  of  the 
penalty  period.  For  example,  if  the  time 
period  for  requesting  reconsideration 
ends  on  January  10,  a  6-month  period  of 
nonpayment  begins  on  March  1  if  you 
would  otherwise  be  eligible  to  receive 
benefits  for  that  month,  and  ends  on 
August  31. 

(2)  If  you  request  reconsideration  of 
our  initial  determination  to  penalize 
you  and  the  reconsidered  determination 
does  not  change  our  original  decision  to 
penalize  you,  the  penalty  period  will 
begin  no  earlier  than  the  first  day  of  the 
second  month  following  the  month  we 
notify  you  of  oiu-  reconsidered 
determination.  The  penalty  period  will 
end  on  the  last  day  of  the  final  month 
of  the  penalty  period.  For  example,  if 
we  notify  you  of  our  reconsidered 
determination  on  August  31,  2001,  and 
you  are  not  otherwise  eligible  for 
payment  of  benefits  at  that  time,  but 
would  again  be  eligible  to  receive 
payment  of  benefits  on  October  1,  2003, 
a  6-month  period  of  nonpayment  would 
begin  on  October  1,  2003  and  end  on 
March  31,  2004. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND.  AND  DISABLED 

Subpart  M — [Amendedj 

3.  The  authority  citation  for  subpart  M 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1129A,  1611- 
1615,  1619,  and  1631  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5),  1382-1382d,  1382h, 
1383  and  1320a-8a). 

4.  Section  416.1340  is  added  to  read 
as  follows: 

§416.1340    Penatty  for  false  or  misleading 
statements. 

(a)  Why  would  SSA  penalize  me?  You 
will  be  subject  to  a  penalty  if  you  make, 
or  cause  to  be  made,  a  statement  or 
representation  of  a  material  fact  for  use 
in  determining  any  initial  or  continuing 
right  to,  or  the  amount  of,  monthly 
insurance  benefits  under  title  II  or 
benefits  or  payments  under  title  XVI 
and: 


(1)  You  know  or  should  know  that  the 
statement  or  representation 

(i)  Is  false  or  misleading;  or 
(ii)  Omits  a  material  fact;  or 

(2)  You  make  the  statement  with  a 
knowing  disregard  for  the  truth. 

(b)  What  is  the  penalty?  The  penalty 
is  ineligibility  for  cash  benefits  under 
title  XVI  (including  State  supplementary 
pajTuents  made  by  SSA  according  to 

§  416.2005)  and  nonpayment  of  any 
benefits  under  title  II  that  we  would 
otherwise  pay  you. 

(c)  How  long  will  the  penalty  last?  The 
penalty  wiU  last — 

(1)  Six  consecutive  months  the  first 
time  we  penalize  you; 

(2)  Twelve  consecutive  months  the 
second  time  we  penalize  you;  and 

(3)  Twenty-four  consecutive  months 
the  third  or  subsequent  time  we 
penalize  you. 

(d)  Will  this  penalty  affect  any  of  my 
other  government  benefits?  If  we 
penalize  you,  the  penalty  will  apply 
only  to  your  eligibility  for  benefits 
under  titles  II  and  XVI  (including  State 
supplementary  payments  made  by  us 
according  to  §416.2005).  The  penalty 
will  not  affect — 

(1)  Your  eligibility  for  benefits  that 
you  would  otherwise  be  eligible  for 
under  titles  XVIII  and  XIX  but  for  the 
imposition  of  the  penalty;  and 

(2)  The  eligibility  or  amount  of 
benefits  payable  under  titles  II  or  XVI  to 
another  person.  For  example,  ifyou  and 
your  spouse  are  receiving  title  XVI 
benefits,  those  benefit  payments  to  your 
spouse  based  on  the  benefit  rate  for  a 
couple  will  not  be  affected  because  of 
the  penalty.  Your  spouse  will  receive 
one  half  of  the  couple  rate. 

(e)  How  will  SSA  make  its  decision  to 
penalize  me?  In  order  to  impose  a 
penalty  on  you,  we  must  find  that  you 
knowingly  (knew  or  should  have  known 
or  acted  with  knowing  disregard  for  the 
truth)  made  a  false  or  misleading 
statement  or  omitted  a  material  fact.  We 
will  base  our  decision  to  penalize  you 
on  the  evidence  and  the  reasonable 
inferences  that  can  be  drawn  from  that 
evidence,  not  on  speculation  or 
suspicion.  Our  decision  to  penalize  you 
will  be  documented  with  the  basis  and 
rationale  for  that  decision.  In 
determining  whether  you  knowingly 
made  a  false  or  misleading  statement  or 
omitted  a  material  fact  so  as  to  justify 
imposition  of  the  penalty,  we  will 
consider  all  evidence  in  the  record, 
including  aiiy  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time.  In  determining  whether 
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If 


you  acted  knowingly,  we  will  also 
consider  the  significance  of  the  false  or 
misleading  statement  or  omission  in 
terms  of  its  likely  impact  on  your 
benefits. 

(f)  What  should  I  do  if  I  disagree  with 
SSA  's  initial  determination  to  penalize 
me?  If  you  disagree  with  our  initial 
determination  to  impose  a  penalty,  you 
have  the  right  to  request  reconsideration 
of  the  penalty  decision  as  explained  in 

§  416.1407.  We  will  give  you  a  chance 
to  present  your  case,  including  the 
opportunity  for  a  face-to-face 
conference.  If  you  request 
reconsideration  of  our  initial 
determination  to  penalize  you,  you  have 
the  choice  of  a  case  review,  informal 
conference,  or  formal  conference,  as 
described  in  §416. 1413 (a)  through  (c) 
you  disagree  with  our  reconsidered 
determination  you  have  the  right  to 
follow  the  normal  administrative  and 
judicial  review  process  by  requesting  a 
hearing  before  an  administrative  law 
judge,  Appeals  Council  review  and 
Federal  court,  review  as  explained  in 
§416.1400. 

(g)  When  will  the  penalty  period  begin 
and  end?  Subject  to  the  additional 
limitations  noted  in  paragraphs  (g)(1) 
and  (g)(2)  of  this  section,  the  penalty 
period  will  begin  the  first  day  of  the 
month  for  which  you  would  otherwise 
receive  payment  of  benefits  under  title 
II  or  title  XVI  were  it  not  for  imposition 
of  the  penalty.  Once  a  sanction  begins, 
it  will  run  continuously  even  if 
payments  are  intermittent.  If  more  than 
one  penalty  has  been  imposed,  but  they 
have  not  yet  run,  the  penalties  will  not 
run  concurrently. 

(1)  If  you  do  not  request 
reconsideration  of  our  initial 
determination  to  penalize  you,  the 
penalty  period  will  begin  no  earlier  than 
the  first  day  of  the  second  month 
following  the  month  in  which  the  time 
limit  for  requesting  reconsideration 
ends.  The  penalty  period  will  end  on 
the  last  day  of  the  final  month  of  the 
penalty  period.  For  example,  if  the  time 
period  for  requesting  reconsideration 
ends  on  January  10,  a  6-month  period  of 
nonpayment  begins  on  March  1  if  you 
would  otherwise  be  eligible  to  receive 
benefits  for  that  month,  and  ends  on 
August  31. 

(2)  If  you  request  reconsideration  of 
our  initial  determination  to  penalize 
you  and  the  reconsidered  determination 
does  not  change  our  original  decision  to 
penalize  you.  the  penalty  period  will 
begin  no  earlier  than  the  first  day  of  the 
second  month  foilowmg  the  month  we 
notify  you  of  our  reconsidered 
determination.  The  penalty  period  will 
end  on  the  last  day  of  the  final  month 
of  the  penalty  period.  For  example,  if 


we  notify  you  of  our  reconsidered 
determination  on  August  31,  2001,  and 
you  are  not  otherwise  eligible  for 
payment  of  benefits  at  that  time,  but 
would  again  be  eligible  to  receive 
payment  of  benefits  on  October  1,  2003, 
a  6-month  period  of  nonpayment  would 
begin  on  October  1,  2003  and  end  on 
March  31,  2004. 

[FR  Doc.  00-17270  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Part  165 

[CGD01-00-130] 

RIN2115-AA97 

Safety  Zone:  USS  John  F  Kennedy, 
Boston  Harbor.  Boston.  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  moving  safety 
zones  around  the  aircraft  carrier  USS 
John  F.  Kennedy  as  it  transits  Boston 
Harbor  on  July  10,  and  17,  2000.  The 
safety  zones  will  be  in  effect  Monday, 
July  10,  2000  from  5  a.m.  to  8  a.m. 
Eastern  Daylight  Time  (EDT)  as  the 
vessel  transits  inbound  from  the  "NC" 
buoy  to  the  North  Jetty  and  Monday, 
July  17,  2000  from  12  noon  to  2  p.m.  on 
July  17,  2000  from  North  Jetty  to  the 
"NC"  buoy  as  the  vessel  departs  the  Port 
of  Boston.  The  safety  zones  are  needed 
to  protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community  from 
the  safety  hazards  associated  with  the 
ship's  limited  maneuverability. 
DATES:  This  rule  is  effective  from  6  a.m. 
on  Monday,  July  10,  2000  until  2  p.m. 
on  Monday,  July  17,  2000. 

ADDRESSES:  Comments  emd  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-00-130  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Boston,  455 
Commercial  Street,  Boston,  MA  02109 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Brian  Duvvnev,  Marine 
Safety  Office  Boston,  617-223-3000. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

As  authorized  by  5  U.S.C.  553{b)(B)', 
a  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM  and  for 
making  this  regulation  effective  in  less 
than  30  days  after  publication  in  the 
Federal  Register.  Due  to  the  complex 
planning  and  coordination  involved 
with  naval  scheduling,  final  details  for 
the  temporary  closure  were  not 
provided  to  the  Coast  Guard  in  time  to 
draft  and  publish  a  NPRM  or  a  final  rule 
30  days  in  advance  of  its  effective  date. 
Any  delay  in  implementing  this  rule 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  necessary  to 
temporarily  close  a  portion  of  Boston 
Harbor  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  the  limited 
maneuverability  of  an  aircraft  carrier. 

Background  and  Purpose 

This  regulation  establishes  two 
moving  safety  zones  extending  300 
yards  in  all  directions  from  the  aircraft 
carrier  USS  John  F.  Kennedy.  The  first 
safety  zone  will  be  enforced  diuing  the 
ship's  transit  from  the  Boston  Harbor 
Entrance  lighted  whistle  buoy  "NC" 
(LLNR  10680)  en  route  to  North  Jetty  on 
July  10,  2000  from  6  a.m.  to  8  a.m.  or 
imtil  the  ship  is  safely  moored.  The 
second  safety  zone  will  be  enforced  on 
July  17,  2000  from  12  noon  to  2  p.m. 
during  the  ship's  outbound  transit  from 
North  Jetty  to  the  Boston  Harbor 
Entrance  lighted  whistle  buoy  "NC" 
(LLNR  10680). 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedtires  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  tae 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  safety  zone 
temporarily  closes  portions  of  North 
Channel,  Resident  Roads,  and  Boston 
Inner  Harbor.  Due  to  the  limited 
duration  of  the  event,  and  the  Coast 
Guard's  advaflce  marine  advisories,  the 
safety  zone  will  minimally  affect  vessel 
traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independendy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  will  affect  the  following  entities , 
some  of  which  may  be  small  entities: 
the  owners  and  operators  of  vessels 
intending  to  transit  or  anchor  in  a 
portion  of  Boston  Harbor  during  the 
periods  the  safety  zones  will  be 
enforced.  These  safety  zones  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  traffic  may  be  permitted  to  pass 
through  the  zone  with  the  permission  of 
the  Captain  of  the  Port  (COTP). 
Additionally,  since  the  safety  zone  will 
be  moving  with  the  USS  John  F. 
Kennedy,  no  single  portion  of  the  harbor 
will  be  closed  for  an  extended  time  as 
the  safety  zone  passes.  Traffic  in  the 
affected  channels  may  still  be  able 
transit  in  the  harbor  provided  they 
remain  outside  the  safety  zone.  The 
Coast  Guard  will  issue  maritime 
advisories  wadely  available  to  users  of 
Boston  Harbor  and  the  affected  channels 
before  and  diuring  the  effective  period. 

.\ssistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offered  to  assist  small 
entities  in  understanding  the  nde  so 
that  they  could  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultiu-e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Crllection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  nde  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figine  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  fi'om  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  follows 

PART  165— REGULATED  NAVIATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05- Kg),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  section  165.T01- 
138  to  read  as  follows: 

§  165  T01-038     Safety  Zones:  USS  John  F 
Kennedy,  Boston  Harbor.  Massachusetts 

(a)  Safety  Zones: 

(1)  USS  John  F.  Kennedy  inbound 
transit: 

(i)  Location.  The  following  area  is  a 
safety  zone:  All  waters  extending  three 
hundred  (300)  yards  in  any  direction 
from  the  inbound  aircraft  carrier  USS 
John  F.  Kennedy  during  its  transit  from 
the  Boston  Harbor  Entrance  Lighted 
Whistle  Buoy  "NC"  to  its  berth  at  North 
Jetty,  Boston  Harbor,  MA. 

(ii)  Enforcement  Period.  This  section 
is  enforced  from  6  a.m.  imtil  8  ajn.  on 
Monday,  July  10,  2000. 

(2)  USS  John  F.  Kennedy  outbound 
transit: 

(i)  The  following  area  is  a  safety  zone: 
All  waters  extending  three  hundred 
(300)  yards  in  any  direction  from  the 
outbound  aircraft  carrier  USS  John  F. 
Kennedy  during  its  transit  from  its  berth 
at  North  Jetty,  Boston  Harbor,  to  Boston 
Harbor  Entrance  Lighted  Whistle  Buoy 
"NC". 

(ii)  Enforcement  Period.  This  section 
is  enforced  from  12  noon  until  2  p.m. 
on  Monday,  July  17,  2000. 

(b)  Regulations. 

(1)  In  accordance  with  the  general 
regidations  in  section  165.23  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port  (COTP)  Boston. 

(2)  All  persons  and  vessel  operators 
shall  comply  with  the  instructions  of 
the  COTP  or  the  designated  on-scene 
U.S.  Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  section  165.23  of  this 
part  apply. 

(c)  Effective  date:  This  section  is 
effective  from  6  a.m.  on  July  10,  2000 
until  2  p.m.  July  17,  2000. 
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II 


Dated:  lune  27,  2000. 

J.R.  Whitehead, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 

[FR  Doc.  00-17337  Filed  7-5-00;  3:21  pm] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 


[COTP  Memphis   TN  Reguiatior 


RIN  2115-AA97 
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United  States  Army  Bridge  Exercise 
Across  the  Arkansas  River 

agency:  Loast  Guard,  DUT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Arkansas  River  mile  290.0  to  293.0.  The 
zone  is  needed  because  of  a  bridge 
exercise  being  held  by  the  United  States 
Army.  To  ensure  the  safety  of  life  and 
property  on  the  navigable  waters  during 
this  exercise,  no  vessels  may  enter  or 
remain  within  this  safety  zone  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Memphis. 

DATES:  This  rule  is  effective  from  8:00 
A.M.  CST  to  4:00  P.M.  CST  on  July  25, 

_'000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  00-014  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety -Office  Memphis 
between  7:30  A.M.  and  4:00  P.M., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LUTi^  Memphis  representative,  LTJG 
Brian  Meier,  at  (901)  544-3941,  ext.  232. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  After 
speaking  with  the  (Chairman  of  the 
Arkansas  River  Emergency  Reaction 
Team,  both  the  Coast  Guard  and  local 
industry  agreed  that  the  exercise  would 
cause  minimal  commercial  disturbance. 
Under  5  U.S.C.  {d)(3),  the  Coast  Guard 
also  finds  good  cause  to  make  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 


Background  and  Purpose 

The  United  States  Army  Reserve 
Command  (USARC)  has  identified  the 
493rd  Engineer  Group  to  be  the 
Executing  Command  for  BRIDGEX  2000 
to  be  conducted  at  Ft.  Chaffee,  AR.  Two 
floating  ribbon  bridges  will  be 
constructed  across  the  Arkansas  River. 
These  two  bridges  will  be  made  up  of 
approximately  100  pieces  of  floating 
road  or  raft  bays,  and  will  be  connected 
together  using  approximately  60  boats. 
These  two  bridges  will  then  be  used  to 
cross  military  vehicles  fi-om  both  shores 
in  both  directions.  After  the  bridges  are 
disassembled  and  the  river  is  cleared  of 
all  army  equipment,  the  river  will  be 
reopened  to  commercial  and 
recreational  traffic.  The  purpose  of  any 
river  crossing  is  to  project  combat  power 
across  a  water  obstacle  to  accomplish  a 
mission.  The  493rd  Engineer  Group  and 
its  attached  units  will  utilize  this 
exercise  to  sharpen  skills  in  preparation 
for  doing  this  mission  in  times  of  peace 
or  in  times  of  war.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  1231  as  set 
out  in  the  authority  citation  for  all  of 
Part  165, 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  is 
unnecessary.  The  regulation  will  only 
be  in  effect  for  a  short  period  of  time, 
and  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  will  only  be  in  effect  fpr 


eight  hours  and  the  impacts  on  small 
entities  are  expected  to  be  minimal. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  an4 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.- An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incm-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 


42290 


Federal  Register/Vol.  65,  No.  132/Monday,  July  10,  2000/Rules  and  Regulations 


Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1, 
paragraph  (34)g,  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  1605;  49  CFR  1.46. 

2.  A  new  §  165.T08-O29  is  added  to 
read  as  follows: 

§  IBS  T08-O29     Safety  Zone:  Arkansas 
River  Mile  290  to  293. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  the  Arkansas 
River  between  miles  290.0  and  293.0. 
The  zone  is  needed  because  of  a  bridge 
exercise  being  held  by  the  United  States 
Army. 

(b)  Effective  date.  This  section  is 
effective  on  July  25,  2000,  from  8  a.m. 
(CST)  until  4  p.m.  (CST)  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Memphis. 

Dated:  May  19.  2000. 
Michael  S.  Gardiner, 

Lieutenant  Commander,  U.S.  Coast  Guard, 

Acting  Captain  of  the  Port. 

'FR  Doc.  00-17366  Filed  7-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 

AGENCV 

40  CFR  Part  52 

[RI-042-01-«990a;  A-1-FRL-6727-9] 

Approval  and  Promuigation  of  Air 
Quality  Implementation  Plans:  New 
Hampshire.  Rhode  Island,  and 
Vermont;  Aerospace  Negative 
Declarations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
negative  declarations  submitted  by  the 
States  of  New  Hampshire,  Rhode  Island, 
and  Vermont  for  aerospace  coating 
operations.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

DATES:  This  direct  final  rule  is  effective 
on  September  8,  2000  without  further 
notice,  unless  EPA  receives  adverse 
conmient  by  August  9,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street, 
Suite  1100,  Boston.  MA  02114-2023. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA,  02114-2023.  Copies 
of  New  Hampshire's  submittal  are  also 
available  at  Air  Resources  Division, 
Department  of  Environmental  Services, 
6  Hazen  Drive,  P.O.  Box  95,  Concord, 
NH  03302-0095.  Copies  of  Rhode 
Island's  submittal  are  also  available  at 
Office  of  Air  Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767.  Copies  of  Vermont's 
submittal  are  also  available  Air 
Pollution  Control  Division,  Agency  of 
Natural  Resources,  Building  3  South, 
103  South  Main  Street,  Waterbury,  VT 
05676. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  918-1047. 

SUPPLEMENTARY  INFORMATION:  This 
section  is  organized  as  follows: 

What  action  is  EPA  taking? 


What  are  the  relevant  CAA  requirements? 

What  is  a  control  techniques  guideline 
(CTG)? 

What  is  the  aerospace  CTG? 

How  have  New  Hampshire,  Rhode  Island, 
and  Vermont  addressed  the  CAA 
requirements  for  aerospace  coating 
operations? 

What  is  EPA's  response  to  the  states' 
submittals? 

What  Action  Is  EPA  Taking? 

EPA  is  approving  negative 
declarations  for  aerospace  coating 
operations  submitted  by  New 
Hampshire  on  September  11,  1998,  by 
Rhode  Island  on  March  28,  2000,  and  by 
Vermont  on  July  28,  1998.  EPA  is  also 
correcting  Table  (e)  in  40  CFR  52.2070 
to  include  Rhode  Island's  negative 
declaration  for  the  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  distillation  and  reactor 
processes  control  techniques  guideline 
categories.  EPA  approved  the  SOCMI 
distillation  and  reactor  processes 
negative  declaration  for  Rhode  Island  on 
December  2,  1999  (64  FR  67495)  but 
neglected  to  add  the  appropriate  entry 
to  Table  (e)  at  that  time. 

What  Are  the  Relevant  CAA 
Requirements? 

Sectiuna  182(b)(2)  and  184(b)  of  the 
Clean  Air  Act  contain  the  requirements 
relevant  to  today's  action.  Section 
182(b)(2)  requires  States  to  adopt  RACT 
rules  for  all  areas  designated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  section  182(b)(2)  RACT 
requirement:  (1)  RACT  for  sources 
covered  by  an  existing  Control 
Techniques  Guideline  (CTG) — i.e.,  a 
CTG  issued  prior  to  the  enactment  of  the 
1990  amendments  to  the  CAA;  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG,  i.e.,  non-CTG 
sources. 

Pursuant  to  the  CAA  Amendments  of 
1990,  all  of  Rhode  Island  and  portions 
of  New  Hampshire  were  classified  as 
serious  nonattainment  for  ozone.  56  FR 
56694  (Nov.  6,  1991).  These  areas  were, 
thus,  subject  to  the  section  182(b)(2) 
RACT  requirement. 

In  addition,  the  States  of  New 
Hampshire,  Rhode  Island,  and  Vermont 
are  located  in  the  Northeast  Ozone 
Transport  Region  (OTR).  These  stafes 
are,  therefore,  subject  to  section  184(b) 
of  the  amended  CAA.  Section  184(b) 
requires  that  RACT  be  implemented  in 
the  entire  state  for  all  VOC  sources 
covered  by  a  CTG  issued  before  or  after 
the  enactment  of  the  CAA  Amendments 
of  1990  and  for  all  major  VOC  sources 
(defined  as  50  tons  per  year  for  sources 
in  the  OTR). 
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II 


What  Is  a  (ontrol  Techniques 
Guideline  (CTG)? 

A  CTG  is  a  document  issued  by  EPA 
which  establishes  a  "presumptive 
nonn"  for  RACT  for  a  specific  VOC 
source  category.  Under  the  pre-amended 
CAA,  EPA  issued  CTG  documents  for  29 
categories  of  VOC  sources.  Section  183 
of  the  amended  CAA  requires  that  EPA 
issue  13  new  CTGs.  Appendix  E  of  the 
General  Preamble  of  Title  I  (57  FR 
18077)  lists  the  categories  for  which 
EPA  plans  to  issue  new  CTGs. 

What  Is  the  Aerospace  CTG? 

EPA  issued  a  CTG  for  aerospace 
coating  operations  on  March  27,  1998 
(63  FR  15006).  This  CTG  applies  to 
aerospace  coating  operations  with  the 
potential  to  emit  25  tons  of  VOC  or  more 
per  vear. 

How  Have  New  Hampshire.  Rhode 
Island,  and  \  ermont  Addressed  the 
C.A.\  Requirements  lor  Aernspare 
Coatins;  Operations? 

in  response  to  the  CAA  requirement 
to  adopt  RACT  for  all  sources  covered 
by  a  new  CTG,  New  Hampshire,  Rhode 
Island,  and  Vermont  submitted  negative 
declarations  to  EPA  for  the  aerospace 
coating  operations  CTG  category. 
Through  the  negative  declaration.  New 
Hampshire.  Rhode  Island,  and  Vermont 
are  asserting  that  there  are  no  sources 
within  their  respective  states  that  would 
be  subject  to  a  rule  for  aerospace  coating 
operations. 

What  Is  EPA's  Response  to  the  States' 
Submittals? 

EPA  is  approving  these  negative 
declaration  submittals  as  meeting  the 
CAA  section  182(b)(2)  and  section 
184(b)  requirements,  as  applicable,  for 
this  source  category.  However,  if 
evidence  is  submitted  by  August  9,  2000 
that  there  are  existing  sources  within 
the  States  of  New  Hampshire,  Rhode 
Island,  or  Vermont  that,  for  purposes  of 
meeting  the  RACT  requirements,  would 
be  subject  to  a  rule  for  aerospace  coating 
operations,  if  developed,  such 
comments  would  be  considered  adverse 
and  EPA  would  withdraw  its  approval 
action  on  that  State's  negative 
declaration. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  thp  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
action  will  be  effective  September  8, 
2000  without  further  notice  unless  the 


Agency  receives  adverse  comments  by 
August  9,  2000. 

It  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  nde  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  September 
8,  2000  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Final  Action 

EPA  is  approving  negative 
declarations  submitted  by  New 
Hampshire,  Rhode  Island,  and  Vermont 
for  aerospace  coating  operations.  EPA  is 
also  correcting  Table  (e)  in  40  CFR 
52.2070  to  include  Rhode  Island's 
negative  declaration  for  the  SOCMI 
distillation  and  reactor  processes  CTG 
categories. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 


not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SEP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
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Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  Under 
section  307(b)(1)  of  the  Clean  Air  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  8,  2000.  Interested 
parties  should  comment  in  response  to 
the  proposed  rule  rather  than  petition 
for  judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozooe. 

Dated:  June  12,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENOEOJ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE—  New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(67)  to  read  as 
follows: 

Rhode  Island  Non  Regulatory 


§52  '520     Identification  ot  plan. 
*  -  .  *  . 

(c)  *   *   * 

(67)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  September  11,  1998. 

(i)  Additional  materials. 

(A)  Letter  from  the  New  Hampshire 
Department  of  Environmental  Services 
dated  September  11,  1998  stating  a 
negative  declaration  for  the  aerospace 
coating  operations  Control  Techniques 
Cuidfiline  rafeenrv 

Subpart  OO— Rhode  Island 

3.  Section  52.2070  is  amended  as 
follows: 

In  paragraph  (e),  the  table  is  amended 
by  adding  at  the  end  of  the  table  new 
citations  for  two  negative  declarations  to 
read  as  follows: 

i)  52  20'0     Identification  o'  pian 
***** 

(e)  Non  Regulatory. 


Name  of  non  regulatory  SIP  provision 


Applicable  geo- 
graphic or  non- 
attainment  area 


State  submittal  date/ef- 
fective date 


EPA  approved  date 


Explanations 


Negative  Declaration  for  Synthetic  Organic 
Chemical  Manufacturing  Industry  (SOCMI) 
Distillation  and  Reactor  Processes  Control 
Techniques  Guideline  Categories. 

Negative  Declaration  for  Aerospace  Coating 
Operations  Control  Techniques  Guideline 
Category. 


Statewide  Submitted  4/5/95  12/2/99,  64  FR  67495 


Statewide  Submitted  3/28/00 


July  10,  2000  [Insert  FR 
citation  from  published 
date). 


Subpart  UU'    Vermont 

4.  Section  52.2370  is  amended  by 
adding  paragraph  (c)(26)  to  read  as 
follows: 

§  52.2370    Identification  of  plan. 

***** 

(c)  *   *   * 

(26)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Vermont  Air  Pollution  Control  Division 
onjuly  28, 1998. 

(i)  Additional  materials. 

(A)  Letter  fi-om  the  Vermont  Air 
Pollution  Control  Division  dated  July 
28, 1998  stating  a  negative  declaration 
for  the  aerospace  coating  operations 
Control  Techniques  Guideline  category. 

FR  Dof:.  00-16626  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  S560-S0-P 


ENVIRONMENTAL 

AGENC^ 


PPOTECTiON 


40  CFR  Paris  60,  63,  261.  anc  270 

lFRL-6720-9] 

RIN  2050-AE01 

Nt SNAPS    F;nai  Standaras  fof 
Hazardous  A.r  Pollutants  for 
Hazardous  Waste  Combustors 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  On  September  30,  1999  the 
Environmental  Protection  Agency  (EPA) 
published  the  Hazardous  Waste 
Combustors  NESHAP  Final  Rule.  On 
November  19,  1999  EPA  published  the 
first  technical  correction  of  that  rule  to 
address  a  time  sensitive  situation. 
Today's  rule  corrects  numerous 
typographical  errors  and  clarifies 


several  issues  from  the  September  30, 
1999  rule,  one  issue  from  a  closely- 
related  June  19,  1998  rule,  and  makes 
one  adjustment  to  the  November  19, 
1999  technical  correction.  These 
corrections  and  clarifications  will  make 
the  NESHAP  final  rule  easier  to 
understand  and  implement. 

DATES:  This  rule  is  effective  on  July  10, 
2000. 

ADDRESSES:  The  public  may  obtain  a 
copy  of  this  technical  correction  at  the 
RCRA  Information  Center  (RIC),  located 
at  Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  ft-ee)  or 
(703)  412-9812  in  the  Washington,  D.C. 
metropolitan  area.  For  information  on 
this  rule  contact  David  Hockey  (5302W), 
Office  of  Solid  Waste.  Ariel  Rios 
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Building,  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20460.  at  e-mail 
address  hockey.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Good  Cause  Exemption 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b){B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
luinecessary  or  contrary  to  the  public 
I     interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  it  merely  corrects 
errors  and  clarifies  certain  requirements 
in  the  Hazardous  Waste  Combustors 
NESHAP  Final  Rule  (64  FR  52828, 
September  30,  1999).  Today's  action 
also  supplies  one  omission  from  the 
emergency  technical  correction 
published  on  November  19,  1999  (64  FR 
63209)  and  makes  one  correction  to  the 
related  June  19,  1998  (63  FR  33783) 
final  rule.  With  the  exception  of  the 
emergency  technical  correction 
published  November  19,  1999,  the  final 
rules  were  subject  to  notice  and 
comment.  Thus,  notice  and  public 
procedure  are  unnecessary.  EPA  finds 
that  this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

n.  Reasons  and  Basis  for  Today's 
Action 

The  Agency  has  received  numerous 
comments  from  the  regulated 
community  requesting  clarification  and 
correction  of  the  rule  finalizing 
NESHAPS  for  hazardous  waste 
combustors  (64  FR  52828,  September 
30,  1999).  The  Agency  is  correcting 
typographical  errors  and  misprints,  as 
well  as  clarifying  several  matters  related 
to  preamble  statements  and  regulatory 
provisions.  Today's  action  also  supplies 
one  omission  from  the  emergency 
technical  correction  published  on 
November  19,  1999  (64  FR  63209)  and 
makes  one  correction  to  the  related  June 
19.  1998  (63  FR  33783)  final  rule. 

The  regulated  community  has  also 
raised  other  issues  and  questions 
through  informal  comments  as  well  as 
through  litigation  that  will  in  many 
cases  require  notice  and  comment 
rulemaking.  The  Agency  plans  to 
propose  changes  in  the  Federal  Register 
as  quickly  as  possible  that  wrill  address 
many  of  these  other  issues. 


III.  Corrections  and  Clarifications 

A.  Corrections  to  the  September  30, 
1999  Final  Rule 

1 .  Units  for  Particulate  Matter  in 
Appendix  A,  Method  5i  Are  Corrected 

The  imit  for  particulate  matter  (PM) 
concentration  given  in  section  12.2  of 
Method  5i  in  appendix  A  of  part  60  is 
"mg/unit  volume"  (see  64  FR  53030). 
However,  in  the  preamble  discussion  on 
pages  52927-52928,  the  PM 
concentration  is  expressed  as  "mg/ 
dscm."  The  Agency  is  revising  the  mg/ 
unit  volume  in  Appendix  A,  because  the 
PM  criteria  would  change  depending  on 
the  volume  measured.  Dry  standard 
cubic  meter  (dscm)  is  the  intended  and 
more  precise  measure. 

2.  Sources  That  Have  Initiated  RCRA 
Closure  Requirements  Are  Exempt: 
Table  1  to  §63.1200 

Table  1  in  §  63.1200  (see  page  64  TO 
53038)  explains  the  exemptions  fi-om 
these  regulations  for  hazardous  waste 
combustors.  According  to  (l){ii)  of  that 
table,  previously  affected  soiurces  have 
to  be  in  compliance  with  the  closure 
requirements  of  subpart  G  of  40  CFR 
part  63,  40  CFR  part  264,  or  40  CFR  part 
265  to  be  exempt  from  the  requirements 
of  subpart  EEE  of  part  63.  The  Agency 
agrees  with  commenters  that,  under  our 
existing  regulations,  previously  affected 
sources  need  only  have  initiated  these 
closure  requirements  to  be  exempt,  and 
today  we  are  revising  Table  1  of 
§  63.1200  to  reflect  this  change. 

3.  Continuous  Monitoring  of  Both 
Hydrocarbons  and  Carbon  Monoxide  Is 
Not  Required:  §§63.1203,  63,1204. 
63.1205,  and  63.1209 

The  preamble  to  the  September  30, 
1999  rule  states  on  page  52848  that,  to 
comply  with  the  carbon  monoxide  and 
hydrocarbon  emission  standard,  you 
must  continuously  monitor  and  comply 
with  the  emission  standard  for  either 
carbon  monoxide  or  hydrocarbons.  If 
you  choose  to  continuously  monitor 
carbon  monoxide,  however,  you  must 
document  compliance  with  the 
hydrocarbon  standard  only  during  the 
destruction  and  removal  efficiency 
(DRE)  test  or  its  equivalent. 

Several  stakeholders  note  that  the 
regulatory'  language  implementing  this 
provision  could  be  interpreted  to  mean 
that  continuous  monitoring  and 
compliance  with  both  the  carbon 
monoxide  and  hydrocarbon  emissions 
standards  are  required.  The  Agency  is 
today  revising  the  regulatory  language  to 
clarify  as  intended  that  continuous 
monitoring  and  compliance  with  either 
the  carbon  monoxide  or  hydrocarbon 


standard  is  required.  See  revised 
§§63.1203(a)(5)(i),63.1203(b)(5)(i), 
63.1204(a)(5)(i)(A),  63.1204(a)(5)(ii)(B), 
63.1204(b)(5)(i)(A)(J),  63.1205(a)(5)(i). 
63.1205(b)(5)(i),  63.1209{a)(l)(i),  and 
63.12D9(a)(7). 

4.  References  to  Subparts  BB  and  CC  of 
Part  264  Are  Redundant:  §§  63.1203(e), 
63.1204(g).  63.1205(e) 

The  regulatory  sections  that  prescribe 
emission  standards  for  hazardous  waste 
burning  incinerators  (§63.1203),  cement 
kilns  (§63.1204),  and  lightweight 
aggregate  kilns  (§63.1205)  each 
reference  subparts  BB  and  CC  of  40  CFR 
part  264  that  prescribe  emission 
standards  for  equipment  leaks,  tanks, 
surface  impoundments,  and  containers. 
Several  commenters  assert  that  is  is 
redundant  and  unnecessary  to  reference 
these  subparts  because  they  are 
separately  apphcable  under  part  264. 
We  agree  and.  to  avoid  redundancy, 
therefore  delete  the  references  from  this 
rule. 

5.  The  720  Hour  Operating  Limit  is 
Renewable:  §§63.1206(b)(5)(i)(C)(l)  and 
63.1207(h)(2) 

The  preamble  to  the  September  30. 
1999  rule  states  that  the  rule  allows  you 
to  operate  after  a  failed  test  for  purposes 
of  pretesting  or  performance  testing  for 
up  to  a  total  of  720  hours  of  operation, 
renewable  at  the  discretion  of  the 
Administrator.  See  64  FR  52914  and 
§63.1207(k)(2).  We  explain  in  the 
preamble  that  the  720  operating  period 
is  renewable  at  the  discretion  of  the 
Administrator  in  response  to 
commenters  concerns  about  unforeseen 
delays  in  pretesting  and  testing 
activities  and  given  that  cvurent  RCRA 
rules  allow  renewals. 

Several  stakeholders  noticed  that  we 
did  not  include  allowance  for  renewals 
of  the  720  hour  periods  in  two  other 
similar  provisions  of  the  rule: 
§63.1206(b)(5)(i)(C)(J)  pertaining  to 
restrictions  on  waste  burning  after  a 
change  in  design,  operation,  or 
maintenance  that  may  adversely  affect 
compliance;  and  §63. 1207(h)(2) 
pertaining  to  pretesting  and 
performance  testing  under  waived 
operating  limits  to  satisfy  the  periodic 
comprehensive  performance  testing 
requirements.  This  was  a  drafting 
oversight  and  we  are  today  correcting 
the  rule  to  allow  the  Administrator  to 
extend  the  720  hours  of  operations  for 
pretesting  and  performance  testing  as 
warranted  in  these  situations  as  well. 
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6.  Average  Limits  Are  Calculated  as  the 
Average  of  the  Test  Rxm  Averages: 
§63.1209 

The  preamble  to  the  September  30, 
1999  rule  states  that  feedrate  limits  for 
mercury,  semi-volatile  metals,  low- 
volatile  metals,  and  hydrochloric  acid/ 
chlorine  gas  must  be  determined  by 
establishing  the  "average  of  the  test  run 
averages"  from  the  comprehensive 
performance  test  (see  pages  64  FR 
52943,  52946,  and  52952,  respectively). 
However,  in  §  63.1209,  the  requirement 
is  incorrectly  expressed  as  the  "average 
of  the  average  hourly  rolling  averages 
for  each  run"  from  the  comprehensive 
performance  test.  Today's  rule  amends 
the  regulatory  language  to  read  "the 
average  of  the  test  run  averages,"  which 
was  the  intended  phrase.  We  are  also 
clarifying  that  the  preamble  summary 
tables  for  semi-volatile  metals  and  low- 
volatile  metals  (64  FR  52945)  and 
hydrochloric  acid/chlorine  gas  (64  FR 
52951)  should  state  that  feedrate  limits 
for  12 -hour  averaging  periods  are 
established  by  the  average  of  test  run 
averages  rather  than  the  average  of  the 
average  hourly  rolling  averages  for  each 
run. 

7.  The  Table  in  §63.1211  Summarizing 
Recordkeeping  Requirements  Is 
Corrected 

Today's  rule  corrects  the  reference  to 
§  63.1206(c)(7),  as  well  as  adding  a  new 
reference  to  for  §  63.1206(c)(5),  to  the 
table  of  recordkeeping  requirements 
found  in  §  63.1211  (see  64  FR  53065). 
No  substantive  recordkeeping  changes 
are  made  by  this  action;  we  are  merely 
updating  the  table's  references  to  other 
sections  where  the  substantive 
recordkeeping  requirements  are  lodged. 

8.  The  Definition  of  Rolling  Average  in 
the  Appendix  to  Subpart  FEE  of  Part  63 
Is  Corrected 

In  the  definitions  section  of  the 
appendix  to  subpart  FEE,  the  definition 
for  a  "rolling  average"  includes  a 
sentence  on  continuous  emissions 
monitoring  systems  (CEMS)  other  than 
carbon  monoxide  and  total 
hydrocarbons  CEMS.  This  sentence  is 
unnecessary  because  we  did  not  finalize 
other  CEMS-based  emission  standards; 
therefore,  we  are  removing  this  sentence 
from  the  appendix  to  subpart  FEE. 

9.  The  Citation  in  §  270.42  of  the 
Notification  of  Compliance  Is  Corrected 

The  September  30,  1999  final  rule 
moved  the  Notification  of  Intent  to 
Comply  (NIC)  requirements  from 
§  63.1211  to  §  63.1210.  but  failed  to 
revise  the  citation  of  §63.1211  in 
§  270.42.  We  are  correcting  this  citation 
in  today's  rule. 


10.  Information  Required  To  Be 
Included  in  the  Performance  Test  Plan 
Is  Consolidated:  §63. 1207(f)(1) 

The  rule  lists  information  that  must 
be  included  in  the  comprehensive 
performance  test  plan  under 
§63.1207(0(1).  Several  stakeholders 
note,  however,  that  the  list  is  not 
complete.  Several  types  of  additional 
information  that  must  be  included  in 
the  comprehensive  performance  test 
plan  were  inadvertently  omitted  from 
the  summary  list  in  §  63.1207(f)(1). 
Accordingly,  to  avoid  a  misleading 
summary  list,  we  are  revising  the 
summary  list  to  include  all  information 
that  various  provisions  of  the  rule 
require  to  be  included  in  the 
comprehensive  performance  test  plan. 

11.  Definition  of  a  Responsible  Official 
Is  Revised:  §63. 1212(a)(2) 

We  are  revising  the  definition  of  a 
"responsible  official"  provided  in 
§  63.1212(a)(2)  of  the  final  rule  so  that 
it  conforms  to  the  definition  in  the 
Clean  Afr  Act  implementing  regulations 
of  §  63.2.  We  did  not  intend  to  alter  the 
statutory  definition  though 
§  63.1212(a)(2). 

12.  Several  Citations  Are  Corrected 

In  the  §  63.1201(a)  definition  of  an 
automatic  waste  feed  cutoff  system,  we 
incorrectly  cited  §63. 1206(c)(2)(viii) 
rather  than  §63.1206(c)(3)(viii).  In 
§  63.1210(c)(2),  we  incorrectly  cited 
paragraph  (b)(1)  rather  than  (c)(1).  In 
§§  63.1212(b)(1)  and  (2),  we  incorrectly 
cited  requirements  for  §63. 1206(a)(2) 
rather  than  §63. 1206(a)(3).  These 
citations  are  corrected  in  today's  action. 

13.  Citation  in  Table  1  to  §  63.1200  Is 
Corrected 

Table  1  to  §  63.1200  (3)  (see  64  FR 
53038)  provides  an  exemption  from  the 
requirements  of  subpart  FEE  if  you  bum 
certain  wastes  exempt  from  regulation 
under  section  266;  however,  the 
exemption  in  the  table  incorrectly  cites 
section  266.100(b).  The  correct  cite  is 
section  266.100(c).  We  revised  the 
regulations  at  section  266.100  as  part  of 
the  HWC  MACT  final  rule,  to  include  a 
new  section  266.100(b)  and 
inadvertently  failed  to  revise  the 
corresponding  cite  in  Table  1  to  reflect 
the  change  made  to  section  266.100. 
Today's  action  revises  Table  1  to  reflect 
the  correct  cite  to  section  266.100(c). 

B.  Correction  to  the  November  19,  1999 
Technical  Correction 

In  the  November  19,  1999  rule,  the 
Agency  amended  §  63.1210(b)(l)(iv)  by 
replacing  the  word  "intent"  with 
"intend"  (see  64  FR  63212).  However, 
the  Agency  inadvertently  deleted  the 


words  "do  not."  Today's  rule  reinstates 
the  words  "do  not"  before  "intend"  in 
§63.1210(b)(l)(iv). 

C.  Corrections  to  the  Related  June  19, 

1998  Final  Rule 

1 .  Gas  Turbines  Are  Added  to  the  List 
of  Approved  Burners  for  Comparable 
Fuels 

The  June  19,  1998  (63  FR  33783)  final 
rule  establishing  the  comparable  fuels 
exclusion  allows  the  burning  of 
comparable  fuels  and  syngas  fuels  in 
certain  combustion  sources.  We 
intended  comparable  fuels  and  syngas 
fuels  to  be  burned  only  in  those  units 
capable  of  managing  the  excluded 
hazardous  waste.  Commenters  noted 
that  gas  turbines  are  capable  of 
managing  and  burning  syngas  fuels. 
However,  we  inadvertently  excluded  gas 
turbines  from  the  list  of  approved 
comparable/syngas  fuel  burners. 
Today's  action  adds  gas  turbines  to  the 
list  of  approved  comparable/syngas 
burners  under  §  261.38(c)(ii)(2). 

D.  Clarifications  of  the  September  30, 

1999  Final  Rule 

1.  Clarification  That  the  Emergency 
Safety  Vent  Operating  Plan  Is  To  Be 
Kept  in  the  Operating  Record 

The  preamble  to  the  September  30, 
1999  rule  states  on  page  52907  that  if 
you  use  an  emergency  safety  vent  (ESV) 
in  your  system  design,  then  you  must 
develop  and  submit  an  ESV  operating 
plan  with  the  DOC  and  NOC.  However, 
there  are  no  requirements  in 
§  63.1206(c)(4)(ii)  for  submitting  the 
plan  because  we  intended  that  an  ESV 
operating  plan  must  only  be  kept  in  the 
facility's  operating  record.  The  Agency 
wishes  to  clarify  today  that  the 
preamble  language  requiring  submittal 
of  the  plan  with  the  DOC  and  NOC  is 
incorrect  and  should  be  disregarded. 
The  ESV  operating  plan  need  only  be 
kept  in  the  source's  operating  record. 

2.  Preamble  Language  Regarding  a  Ten- 
Minute  Average  Limit  for  pH  for  HCl 
and  CI2  Is  Incorrect 

In  §63.1209,  paragraph  (o)(3)(iv) 
requires  owners/operators  of 
combustion  facilities  using  wet 
scrubbers  to  control  hydrochloric  acid 
and  chlorine  gas  to  establish  a  limit  on 
the  minimum  pH  on  an  hourly  rolling 
average  basis  (see  64  FR  53062). 
However,  the  preamble  states  that  the 
minimum  pH  must  be  established  by  a 
dual  ten-minute  and  hourly  rolling 
average  (see  64  FR  52952).  As  several 
stakeholders  pointed  out,  earlier  in  the 
preamble  (64  FR  52920)  the  Agency 
concluded  that,  although  there  may  be 
site-specific  circumstances  that  weirrant 
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shorter  than  one  hour  in  duration,  the 
ten-minute  rolling  average  is  not 
appropriate  for  a  national  regulation. 
The  Agency  wishes  to  clarify  that  the 
regulatory  language  is  correct,  and  that 
the  preamble  language  found  on  page 
52952  is  incorrect  and  should  be 
disregarded. 

3.  Preamble  Language  Regarding  Manual 
Stack  Methods  for  Compliance  With  the 
HCl  and  CI2  Standards  Is  Incorrect 

On  page  52958,  we  state  that  for 
compliance  with  the  hydrochloric  acid 
and  chlorine  standards,  you  must  use 
Method  26A  in  40  CFR  part  60, 
appendix  A.  We  also  go  on  to  say  that 
we  reject  other  methods  for  HCl  and  CI2 
complianrr.  These  preamble  statements 
are  in  error  and  should  be  disregarded. 
In  the  final  regulator},'  language  we 
allow  the  use  of  Methods  261,  320,  or 
321  for  compliance. 

4.  The  Response  to  Comments 
Associated  With  Combustion  System 
Leaks  Is  Incorrect 

The  September  30,  1999  rule  states 
that  a  source  must  control  combustion 
system  leaks  by:  (1)  Keeping  the 
combustion  zone  sealed  to  prevent 
combustion  system  leaks;  (2) 
maintaining  the  maximum  combustion 
zone  pressure  lower  than  ambient 
pressin-e  using  an  instantaneous 
monitor;  or,  (3)  upon  written  approval 
of  the  Administrator,  using  an 
alternative  means  of  control  to  provide 
control  of  combustion  system  leaks 
equivalent  to  maintenance  of 
combustion  pressure  lower  than 
ambient  pressure  (see  §  63.1206(c)(5)). 
In  our  response  to  conmients  on  the 
proposed  rule  (see  US  EPA,  "Final 
Response  to  Comments  to  the  Proposed 
HWC  MACT  Standards:  Volume  II," 
July  1999)  we  incorrectly  implied  that  it 
would  be  appropriate  for  a  source  to  use 
a  one-minute  averaging  period  to 
comply  with  the  provisions  of  option  2 
above.' 

The  Agency  today  clarifies  that  the 
response  to  comments  language  is 
incorrect.  We  considered  the 
commenters'  suggested  approach  of 
Edlowing  the  use  of  one-minute 
averaging  periods  to  comply  with  option 
2  (i.e.,  §63.1206(c)(5)(i)(B)),  but  later 
rejected  the  approach  because  it  did  not 


'  For  instance,  one  of  the  sections  in  this 
document  states  "therefore,  we  have  decided  to 
follow  conunenters  suggestions  and  allow  a  one- 
minute  averaging  period  to  account  for  small 
fluctuations  in  combustion  chamber  pressure  due  to 
inacciu-ate  readings  of  the  monitor  or  feeding 
practices  that  lead  to  brief  increases  in  combustion 
pressure."  See  Final  Response  to  Comments  to  the 
Proposed  HWC  MACT  Standards,  Volume  11, 
Section  Titled  "Combustion  Fugitive  Emissions 
Maximum  Pressure  Limit,"  pages  5  and  6. 


assure  fugitive  emissions  would  be 
adequately  controlled.  The  response  to 
comments  document  represents  an 
earlier  point  of  view  and  inadvertently 
was  not  updated  to  reflect  our  final 
position.2 

5.  Clarification  of  Applicability  of 
Subpart  EEE  to  Facilities  Previously 
Subject  to  Title  V  Permitting 

Following  promulgation  of  the 
September  30,  1999  rule,  we  received  a 
number  of  questions  regarding  the 
applicability  of  subpart  EEE  to  sources 
that  operate,  or  are  being  constructed/ 
reconstructed,  at  facilities  previously 
subject  to,  or  in  possession  of,  a  title  V 
permit.  These  questions  arise  in 
response  to  the  rule  language  of  40  CFR 
63.1200  (a)(2)  where  we  state  that, 
"Both  area  sources  and  major  sources, 
not  previously  subject  to  title  V 
permitting,  are  imxnediately  subject  to 
the  requirement  to  apply  for  and  obtain 
a  title  V  permit  in  all  States,  and  in  areas 
covered  by  part  71  of  this  chapter."  In 
today's  correction  document  we  are 
clarifying  that  the  provisions  of  subpart 
EEE  apply  to  each  hazardous  waste 
burning  incinerator,  cement  kiln,  and 
lightweight  aggregate  kiln  individually 
firing  hazardous  waste  on,  or  following, 
the  effective  date  of  the  final  rule 
(September  30,  1999).3  This  includes 
individual  affected  sources  operating  at 
facilities  currently  in  possession  of  a 
title  V  permit  due  to  other  regulated 
activities  at  the  facility.  The  language  of 
§  63.1200(a)(2)  in  no  way  limits  the 
need  for  facilities  currently  in 
possession  of  a  title  V  permit  to  fulfill 
the  requirements  of  subpart  EEE  as  they 
apply  to  each  affected  source  operating 
at  the  facility.  Section  63.1200(a)(2)  is 
only  meant  to  state  that  facilities  in 
possession  of  a  title  V  permit  do  not 
have  to  apply  for  a  new  title  V  permit 
for  the  hazardous  waste  burning 
activities  regulated  by  subpart  EEE.  Our 
presumption  in  promulgating 
§  63.1200(a)(2)  is  that  sources  currently 
in  possession  of  a  title  V  permit  must 
follow  the  applicable  requirements  of 
the  general  provisions  foimd  at  40  CFR 
part  63,  subpart  A,  and  the  permit 
revision  provisions  of  40  CFR  part  71, 
subpart  A. 


^  We  note  that  the  decision  not  to  allow  the  use 
of  averaging  periods  to  comply  with 
§63.1206(c)(5)(i)(B)  is  reflected  in  the  September 
30, 1999  preamble  (see  64  FR  52920)  and  the  July 
1999  Final  Technical  Support  Document,  Volume 
IV,  Chapter  2,  Section  2.2.1,  and  Chapter  8. 

'The  provisions  of  subpart  EEE  apply  to  each 
source  firing  hazardous  waste  on  the  effective  date 
of  the  rule  unless  a  source  can  demonstrate  that  it 
is  exempt  from  subpart  EEE  because  the  source  is 
in  compliance  with  one  of  the  three  provisions 
identified  in  table  1  to  §63.1200. 


6.  Operator  Training  and  Certification 
Requirement  Is  Clarified 

Many  stakeholders  have  expressed 
concern  that  the  operator  training  and 
certification  requirements  under 
§  63.1206(c)(6)  could  be  interpreted  to 
.  require  virtually  every  employee  at  the 
facility  to  pass  a  technical  training  and 
certification  program  equivalent  to  that 
of  the  American  Society  of  Mechanical 
Engineers  (ASME)  QHO-1  program. 
These  stakeholders  note  that  a  formal 
technical  training  and  certification 
program  is  not  necessary  or  appropriate 
for  employees  holding  positions  not 
related  to  the  emissions  control  aspects 
of  facilities  operations — such  as  some  of 
the  administrative  staff,  quarry  workers 
and  raw  material  handlers. 

We  agree  and  are  clarifying  today  that 
we  neither  intended  the  facility  to 
subject  all  personnel  to  the  training  and 
certification  program  requirements  nor 
intended  the  facility  to  establish  a  single 
training  and  certification  program 
applicable  to  edl  categories  of  personnel 
whose  activities  may  reasonably  be 
expected  to  directly  affect  emissions  of 
hazardous  air  pollutants.  Instead,  we 
contemplated  a  source  having  several 
programs  suitable  for  each  category  of 
personnel,  and  that  for  control  room 
operators  and  shift  supervisors,  the 
training  and  certification  program 
would  certainly  be  of  a  technical  level 
similar  to  ASME  QHO-1 .  For  personnel 
whose  activities  may  reasonably  be 
expected  to  directly  affect  emissions, 
the  certification  may  simply  consist  of 
documentation  that  they  successfully 
completed  a  training  program 
commensurate  with  the  level  of 
responsibility  for  the  particular 
position.  Personnel  such  as  quarry 
operators,  raw  material  workers, 
finished  product  handlers,  some  types 
of  process  monitoring  operations,  and 
much  of  the  administrative  staff  whose 
activities  are  not  expected  to  directly 
affect  emissions  of  hazardous  air 
pollutants  fi-om  the  source  are  exempted 
from  the  operator  training  and 
certification  requirements  of 
§  63.1206(c)(6). 

7.  Part  60,  Appendix  A,  Method  5i, 
Section  12.2b— Relative  Standard 
Deviation  (RSD)  Criteria  for  Emissions 
Less  Than  1  mg/dscm  Are  Clarified 

Part  60,  appendix  A,  Method  5i, 
section  12.2b  includes  a  graduated 
precision  criteria  for  eliminating 
imprecise  data.  Section  12.2a  includes  a 
simplified  equation  for  calculating  the 
precision  criteria,  called  the  Relative 
Standard  Deviation,  or  RSD.  The 
proposal  to  include  a  precision  criteria 
in  Method  5i  was  widely  endorsed. 
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The  precision  criteria  currently  state 
that  if  the  average  of  paired  train  data 
is  greater  than  10  mg/dscm,  the 
resulting  RSD  must  not  be  greater  than 
10%.  At  a  paired  train  data  average  of 
1  mg/dscm,  the  RSD  must  not  be  greater 
than  25%.  Between  1  and  10  mg/dscm, 
the  RSD  is  linearly  scaled  from  25  to 
10%  based  on  the  actual  mean  value 
recorded.  The  method  is  silent  about 
what  the  RSD  is  if  the  mean  emissions 
are  less  than  1  mg/dscm. 

We  intended  there  to  be  no  RSD 
criteria  if  the  average  emissions  from  the 
paired  data  trains  is  less  than  1  mg/ 
dscm.  In  other  words,  no  precision 
criteria  exist  and  all  average  results  less 
than  1  mg/dscm  are  acceptable. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding,  see  Section  1  above,  that 
this  action  is  not  subject  to  notice-and- 
comment  requirements  under  the 
.administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatorv-  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4).  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA,  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  we  have  taken  the 
necessary  steps  to  eliminate  drafting 


errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  Our 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  September  30,  1999 
Federal  Register  document. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  July  10,  2000.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

V.  Immediate  Effective  Date 

EPA  is  making  this  rule  effective 
immediately.  The  rule  adopts 
amendments  which  are  purely  technical 
in  that  they  correct  mistakes  which  are 
clearly  inconsistent  with  the  Agency's 
stated  intent.  This  rule  also  clarifies 
ambiguities  or  errors  in  preamble 
statements  to  help  stakeholders  better 
imderstand  the  regulations  themselves. 
Comment  on  such  changes  is 
unnecessary  within  the  meaning  of  5 
U.S.C.  553(b)(3)(B).  For  the  same 
reasons,  there  is  good  cause  to  make  the 
rule  effective  immediately  pursuant  to  5 
U.S.C.  553  (d)(3). 


List  of  Subjects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Aluminum, 
Aimnonium  sulfate  plants.  Batteries, 
Beverages,  Carbon  monoxide.  Cement 
industry.  Coal,  Copper,  Dry  cleaners, 
Electric  power  plants.  Fertilizers, 
Fluoride,  Gasoline,  Glass  and  glass 
products.  Grains.  Graphic  arts  industry. 
Heaters,  Household  appliances, 
Insulation,  Intergovernmental  relations, 
Iron,  Labeling,  Lead,  Lime,  Metallic  and 
nonmetallic  mineral  processing  plants, 
Metals,  Motor  vehicles.  Natural  gas, 
Nitric  acid  plants.  Nitrogen  dioxide. 
Paper  and  paper  products  industry. 
Particulate  matter,  Paving  and  roofing 
materials.  Petroleum.  Phosphate, 
Plastics  materials  and  synthetics. 
Polymers,  Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Steel, 
Sulfur  oxides.  Sulfuric  acid  plants, 
Tires,  Urethane,  Vinyl,  Volatile  organic 
compoimds.  Waste  treatment  and 
disposal.  Zinc. 

40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  261 

Environmental  protection. 
Comparable  fuels.  Syngas  fuels. 
Excluded  hazardous  waste.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements, 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Dated:  lune  13,  2000. 
Michael  Shapiro, 

Principal  Deputy  Assistant  Administrator, 
Office  of  Solid  Waste  and  Emergency 
Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414, 
7416,  7429,  and  7601. 
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2.  Appendix  A  in  part  60  is  amended 
by  revising  paragraph  12.2(b)  in  test 
method  5i  to  read  as  follows: 

\ppendix  A — Test  .Methods 

1 1  •         •         •         *         * 

Method  51 — Determination  of  Low  Level 
Particulate  Matter  Emissions  From 
Stationary  Sources 

***** 

12.2     *    *    * 

b.  A  minimum  precision  criteria  for 
Reference  Method  PM  data  is  that  RSD 
for  any  data  pair  must  be  less  than  10% 
as  long  as  the  mean  PM  concentration 
is  greater  than  10  mg/dscm.  If  the  mean 
PM  concentration  is  less  than  10  mg/ 
dscm  higher  RSD  values  are  acceptable. 
At  mean  PM  concentration  of  1  mg/ 


dscm  acceptable  RSD  for  paired  trains  is 
25%.  Between  1  and  10  mg/dscm 
acceptable  RSD  criteria  should  be 
linearly  scaled  from  25%  to  10%.  Pairs 
of  manual  method  data  exceeding  these 
RSD  criteria  should  be  eliminated  from 
the  data  set  used  to  develop  a  PM  CEMS 
correlation  or  to  assess  RCA.  If  the  mean 
PM  concentration  is  less  than  1  mg/ 
dscm,  RSD  does  not  apply  and  the  mean 
result  is  acceptable. 


PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AiP 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

SjDpar?  EEE — Na'so-^a  Emission 

Standards  *of  Hazarac),.;<-  &  -  Pollutants 

frorr,  fiazardous  Waste  ComDustors 

4.  Section  63.1200  is  amended  by 
revising  Table  1  in  paragraph  (b)  to  read 
as  follows: 

§  63.1 200    Who  Is  subject  to  these 
regulations? 


(b) 


Table  1  to  §63.1200.— Hazardous  Waste  Combustors  Exempt  From  Subpart  EEE 


(1)  You  are  a  previously  affected 
source. 


And  if 


(2)  You  are  a  research,  develop- 
ment, and  demonstration  source. 


(3)  The  only  hazardous  wastes  you 
bum  are  exempt  from  regulation 
under  §266  100(c)  of  this  chapter. 


(i)  You  ceased  feeding  hazardous  waste  for  a  period  of  time  greater 
than  the  hazardous  waste  residence  time  (i.e.,  hazardous  waste  no 
longer  resides  in  the  combustion  chamt)er);. 

(il)  You  have  initiated  the  closure  requirements  of  subpart  G.  parts 
264  or  265  of  this  chapter;. 

(ill)  You  begin  complying  with  the'  requirements  of  all  ottier  applicable 
standarcJs  of  this  pari  iPart  63):  and. 

(Iv)  You  notify  the  Administrator  in  writing  that  you  are  no  longer  an 
affected  source  under  this  subpart  (Subpart  EEE). 

You  operate  for  no  longer  than  one  year  after  first  burning  hazardous 
waste  (Note  that  the  Administrator  can  extent  this  one-year  restric- 
tion on  a  case-by-case  basis  up>on  your  wntten  request  docu- 
menting when  you  first  burned  hazardous  waste  and  the  justifica- 
tion for  needing  additional  time  to  perform  research,  development, 
or  demonstration  operations.). 


Then 


You  are  no  longer  subject  to  this 
subpart  (Subpart  EEE). 


You  are  not  subject  to  this  sut)pan 
(Subpart  EEE).  This  exemption 
applies  even  if  there  is  a  haz- 
ardous waste  combustor  at  the 
plant  site  tfut  is  regulated  under 
this  sut)part  You  still,  however, 
remain  subject  to  §270.65  of 
this  chtapter. 

You  are  not  subject  to  the  require- 
ments of  this  sut>part  (Subpart 
EEE). 


5.  Section  63.1201  is  amended  by 
revising  the  definition  of  Automatic 
waste  feed  cutoff  (AWFCO)  system  in 
paragraph  (al  to  read  as  follows: 

§63  1201     Definitions  and  acronyms  usee 
in  this  subpart 

la)  *    *    * 

Automatic  waste  feed  cutoff  (AWFCO) 
system  means  a  system  comprised  of 

cutfiff  \alvt^s,  actuator,  sensor,  data 
manager,  and  other  necessary 
components  and  electrical  circuitry 
designed,  operated  and  maintained  to 
stop  the  flow  of  hazardous  waste  to  the 
combustion  unit  automatically  and 
immediately  (except  as  provided  by 
§63.1206(c)(3)(viii))  when  any  operating 
requirement  i.'^  exceeded. 
***** 

6.  Section  63.1203  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4), 


(a)(5)(i),  and  (b)(5)(i)  and  removing 

paragraph  (e)  to  read  as  follows: 

§63.1203     What  are  the  standards  for 
hazardous  waste  incinerators'' 

laj  *    *    " 

(3)  Lead  and  cadmium  in  excess  of 
240  )ig/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  beryllium,  and  chromium 
in  excess  of  97  ^ig/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen; 

(5)*  *  * 

(i)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  voliune,  over  an 
hovuly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen.  If 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(a)(5)(ii)  of  this  section,  you  must  also 


dociunent  that,  diuing  the  destruction 
and  removal  efficiency  (DRE)  test  nms 
or  their  equivalent  as  provided  by 
§63. 1206(b)(7),  hydrocarbons  do  not 
exceed  10  parts  per  million  by  volume 
dimng  those  runs,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 
s        *        *        »        » 

(b)*  *  * 

(5)*   *   * 

(i)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen.  If 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(b)(5)(ii)  of  this  section,  you  must  also 
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document  that,  during  the  destruction 
and  removal  efficiency  (DRE)  test  runs 
or  their  equivalent  as  provided  by 
§  63.1206(b)(7),  hydrocarbons  do  not 
exceed  10  parts  per  million  by  volume 
during  those  nuis,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 
***** 

7.  Section  63.1204  is  amended  by 
revising  paragraphs  (a)(5)(i)(A), 
(a)(5)(ii)(B),  and  (b)(5)(i)(A)(/)  and  by 
removing  and  reserving  paragraph  (g)  to 
read  as  follows: 

§63.1204     What  are  tne  standards  for 
hazardous  waste  burning  cement  kilns? 

(a)*  '  • 
(5)*  *  * 
(i)*   *  * 

(A)  Carbon  monoxide  in  the  by-pass 
duct  or  mid-kiln  gas  sampling  system  in 
excess  of  100  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (a)(5)(i)(B)  of  this 
section,  you  must  also  dociunent  that, 
diuing  the  destruction  and  removal 
efficiency  (DRE)  test  runs  or  their 
equivalent  as  provided  by 

§  63.1206(b)(7),  hydrocarbons  in  the  by- 
pass duct  or  mid-kiln  gas  sampling 
system  do  not  exceed  10  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 
***** 

(ii)  *  *  * 

(B)  Carbon  monoxide  in  the  main 
stack  in  excess  of  100  parts  per  million 
by  volume,  over  an  hourly  rolling 
average  (monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (a)(5)(ii)(A)  of  this 
section,  you  also  must  dociunent  that, 
during  the  destruction  and  removal 
efficiency  (DRE)  test  nms  or  their 
equivalent  as  provided  by 

§  63.1206(b)(7).  hydrocarbons  in  the 
main  stack  do  not  exceed  20  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 


(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane. 
***** 

(b)  *  *  * 
(5)  *   *   * 

(:\  *    *    * 

(A) *   *   * 

(I)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen.  If 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
{b)(5)(i)(A)(2)  of  this  section,  you  also 
must  dociunent  that,  during  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  equivalent  as 
provided  by  §63. 1206(b)(7), 
hydrocarbons  do  not  exceed  10  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 
***** 

8.  Section  63.1205  is  amended  by 
revising  paragraph  (a)(5)(i);  by 
redesignating  paragraph  (b)(5) 
introductory  text  as  paragraph  (b)(5)(i) 
and  revising  it;  and  by  removing 
paragraph  (e),  to  read  as  follows: 

§63.1205     What  are  the  standards  for 
Hazardous  waste  burning  lightweight 
aggregate  Kilns? 

(a)  *  *  * 

(5)  *   *   * 

(i)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen.  If 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(a)(5)(ii)  of  this  section,  you  also  must 
document  that,  during  the  destruction 
and  removal  efficiency  (DRE)  test  runs 
or  their  equivalent  as  provided  by 
§  63.1206(b)(7),  hydrocarbons  do  not 
exceed  20  parts  per  million  by  volume 
during  those  runs,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 


(b) 


(5)  Carbon  monoxide  and 
hydrocarbons,  (i)  Carbon  monoxide  in 
excess  of  100  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (b)(5)(ii)  of  this  section, 
you  also  must  document  that,  during  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  equivalent  as 
provided  by  §  63.1206(b)(7). 
hydrocarbons  do  not  exceed  20  parts  per 
million  by  volume  during  those  runs, 
over  an  houriy  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 
***** 

9.  Section  63.1206  is  amended  by 
revising  paragraph  (b)(5)(i)  introductory 
text,  {b)(5)(i)(C)(l),  (b)(5)(iii),  and 
(c)(6)(i)  to  read  as  follows: 

§63.1206    When  and  how  must  you  comply 
with  the  standards  and  operating 
requirements? 

***** 

(b)  *  *  * 

(5)  Changes  in  design,  operation,  or 
nyaintenance.  (i)  Changes  that  may 
adversely  affect  compUance.  If  you  plan 
to  change  (as  defined  in  paragraph 
(b)(5)(iii)  of  this  section)  the  design, 
operation,  or  maintenance  practices  of 
the  source  in  a  maimer  that  may 
adversely  affect  compliance  with  any 
emission  standard  that  is  not  monitored 
with  a  CEMS: 
***** 

(C)  *  *   * 

(I)  Except  as  provided  by  paragraph 
(b)(5)(i)(C)(2)  of  this  section,  after  the 
change  and  prior  to  submitting  the 
notification  of  compliance,  you  must 
not  burn  hazardous  waste  for  more  than 
a  total  of  720  hours  (renewable  at  the 
discretion  of  the  Administrator)  and 
only  for  the  purposes  of  pretesting  or 
comprehensive  performance  testing. 
Pretesting  is  defined  at  §63.1207(h)(2)(i) 
and  (ii). 
***** 

(iii)  Definition  of  "change. "  For 
purposes  of  paragraph  (b)(5)  of  this 
section,  "change"  means  any  change  in 
design,  operation,  or  maintenance 
practices  that  were  documented  in  the 
comprehensive  performance  test  plan. 
Notification  of  Compliance,  or  startup, 
shutdown,  and  malfunction  plan. 


(c) 
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(6)  Operator  training  and  certification. 
(i)  You  must  establish  training  programs 
for  all  categories  of  personnel  whose 
activities  may  reasonably  be  expected  to 
directly  affect  emissions  of  hazardous 
air  pollutants  from  the  source.  Such 
persons  include,  but  are  not  limited  to, 
chief  facility  operators,  control  room 
operators,  continuous  monitoring 
system  operators,  persons  that  sample 
and  analyze  feedstreams,  persons  that 
manage  and  charge  feedstreams  to  the 
combustor,  persons  that  operate 
emission  control  devices,  and  ash  and 
waste  handlers.  Each  training  program 
shall  be  of  a  technical  level 
commensurate  with  the  person's  job 
duties  specified  in  the  training  manual. 
Each  commensurate  training  program 
shall  require  an  examination  to  be 
administered  by  the  instructor  at  the 
end  of  the  training  course.  Passing  of 
this  test  shall  be  deemed  the 

certification"  for  personnel,  except  that 
for  control  room  operators  and  shift 
supervisors,  the  training  and 
certification  program  shall  be  as 
specified  in  paragraphs  (c)(6)(iii)  and 
(iv)  of  this  section. 

*  *         »         *        * 

10.  Section  63.1207  is  amended  by 
revising  paragraphs  (f)(l)(ii)(A), 
{f){l)(ii)(B).  (f)(l)(ix),  (f)(l)(x),  (DdHxi). 
(fKl)(xii).  (h)(2)  introductory  text,  and 
(j)(l)(i);  redesignating  paragraph 
(f)(l)(xiii)  as  (f)(l)(xxvi);  and  adding 
paragraphs  (f)(l){xiii)  through 
(f)(l)(xxv),  to  read  as  follows: 

§  63. 1 207    What  are  the  performance 
testing  requirements? 

*  *         *  ±         * 

II      (f)  *   *   * 

(1)   *    *    * 
(ii)   *    *   * 

(A)  An  identification  of  such  organic 
hazardous  air  pollutants  that  are  present 
in  the  feedstream.  except  that  you  need 
not  analyze  for  organic  hazardous  air 
pollutants  that  would  reasonably  not  be 
expected  to  be  found  in  the  feedstream 
You  must  identify  any  constituents  you 
exclude  from  analysis  and  explain  the 
basis  for  excluding  them.  You  must 
conduct  the  feedstream  analysis 
according  to  §63. 1208(b)(8).; 

(B)  An  approximate  quantification  of 
such  identified  organic  hazardous  air 
pollutants  in  the  feedstreams.  within  the 
precision  produced  by  the  analytical 
procedures  of  §  63  12b8(b){8);  and 

*  *         •         «         « 

(ix)  A  determination  of  the  hazardous 
waste  residence  time  as  required  bv 
§63.1206(b)(ll); 

(x)  If  you  are  requesting  to  extrapolate 
metal  feedrate  limits  from 
comprehensive  performance  test  levels 


under§§63,1209(l)(l)(i)or 
63.1209(n)(2)(ii))(A): 

(A)  A  description  of  the  extrapolation 
methodology  and  rationale  for  how  the 
approach  ensures  compliance  with  the 
emission  standards: 

(B)  Documentation  of  the  historical 
range  of  normal  (i.e..  other  than  during 
compliance  testing)  metals  feedrates  for 
each  feedstream : 

(C)  Documentation  that  the  level  of 
spiking  recommended  during  the 
performance  test  will  mask  sampling 
and  analysis  imprecision  and 
inaccuracy  to  the  extent  that 
extrapolation  of  feedrates  and  emission 
rates  from  performemce  test  data  will  be 
as  accurate  and  precise  as  if  full  spikifig 
were  used: 

(xi)  If  you  do  not  continuously 
monitor  regulated  constituents  in 
natural  gas,  process  air  feedstreams,  and 
feedstreams  from  vapor  recovery 
systems  under  §  63,1 209(c)(5),  you  must 
include  documentation  of  the  expected 
levels  of  regulated  constituents  in  those 
feedstreams: 

(xii)  Documentation  justifying  the 
duration  of  system  conditioning 
required  to  ensure  the  combustor  has 
achieved  steady-state  operations  under 
performance  test  operating  conditions, 
as  provided  by  paragraph  (g)(l)(iii)  of 
this  section: 

(xiii)  For  cement  kilns  with  in-line 
raw  mills,  if  you  elect  to  use  the 
emissions  averaging  provision  of 
§63.1204(dV  you  must  notify  the 
Administrator  of  ycur  intent  m  the 
initial  (and  subsequent)  comprehensive 
performance  test  plan,  and  provide  the 
information  required  under 
§63.1204(d)(ii)(B). 

(xiv)  For  preheater  or  preheater/ 
precalciner  cement  kilns  with  dual 
stacks,  if  you  elect  to  use  the  emissions 
averaging  provision  of  §  63  1204(e),  you 
must  notify*  the  Administrator  of  vour 
intent  in  the  initial  (and  subsequent) 
comprehensive  performance  test  plan, 
and  provide  the  information  reqiured 
under  §63, 1204(e)(2)(iii)(A). 

(x\)  For  incinerators  and  lightweight 
aggregate  kilns  equipped  with  a 
baghouse,  you  must  submit  the 
baghouse  operation  and  maintenance 
plan  required  under  §  63  1206(c)(7)(ii) 
with  the  initial  comprehensive 
performance  test  plan. 

(xvi)  If  you  are  not  required  to 
conduct  performance  testing  to 
document  compliance  with  the 
mercury,  semivolahle  metal,  low 
volatile  metal,  or  hydrochloric  acid/ 
chlorine  gas  emission  standards  under 
paragraph  (m)  of  this  section,  you  must 
include  with  the  comprehensive 
performance  test  plan  documentation  of 


compliance  with  the  provisions  of  that 
section. 

(xvii)  II  you  propose  to  use  a  surrogate 
for  measuring  or  monitoring  gas 
flowrate,  you  must  dociunent  in  the 
comprehensive  performance  test  plan 
that  the  surrogate  adequately  correlates 
with  gas  flowrate,  as  required  by 
paragraph  (m)(7)  of  this  section,  and 
§63.1209(j)(2).  (k)(3).  (m)(2)(i).  (ni)(5)(i). 
and  (o)(2)(i). 

(xviii)  You  must  submit  an 
application  to  request  alternative 
monitoring  under  §  63.1209(g)(1)  not 
later  than  with  the  comprehensive 
performance  test  plan,  as  required  by 
§63.1209(g)(l)(iii)(A). 

(xix)  You  must  document  the 
temperature  location  measurement  in 
the  comprehensive  performance  test 
plan,  as  required  by  §§  63.1209(j)(l)(i) 
and  63.1209(k)(2)(i). 

(xx)  If  your  source  is  equipped  with 
activated  carbon  injection,  you  must 
document  in  the  comprehensive     ' 
performance  test  plan: 

(A)  The  manufacturer  specifications 
for  minimum  carrier  fluid  flowrate  or 
pressure  drop,  as  required  by 
§63.1209(k)(6)(ii);and 

(B)  Key  parameters  that  affect  carbon 
adsorption,  and  the  operating  limits  you 
establish  for  those  parameters  based  on 
the  carbon  used  during  the  performance 
test,  if  you  elect  not  to  specify  and  use 
the  brand  and  type  of  carbon  used 
during  the  comprehensive  performance 
test,  as  required  by  §  63,1209{k)(6Kiii). 

(xxi)  If  your  source  is  equipped  with 
a  carbon  bed  system,  you  must  include 
in  the  comprehensive  performance  test 
plan: 

(A)  A  reconunended  schedule  for 
conducting  a  subsequent  performance 
test  to  document  compliance  with  the 
dioxin/furan  and  mercury  emission 
standards  if  you  use  manufactiu^r 
specifications  rather  than  actual  bed  age 
at  the  time  of  the  test  to  establish  the 
initial  limit  on  bed  age,  as  required  by 
§63.1209(k)(7){i)(C);and 

(B)  Key  parameters  that  affect  carbon 
adsorption,  and  the  operating  limits  you 
establish  for  those  parameters  based  on 
the  carbon  used  during  the  performance 
test,  if  you  elect  not  to  specify  and  use 
the  brand  and  type  of  carbon  used 
during  the  comprehensive  performance 
test,  as  required  by  §  63,1209Ck)(7)(ii). 

(xxii)  If  you  feed  a  dioxin/furan 
inhibitor  into  the  combustion  system, 
you  must  document  in  the 
comprehensive  performance  test  plan 
key  parameters  that  affect  the 
effectiveness  of  the  inhibitor,  and  the 
operating  limits  you  estabhsh  for  those 
parameters  based  on  the  inhibitor  fed 
during  the  performance  test,  if  you  elect 
not  to  specify  and  use  the  brand  and 
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type  of  inhibitor  used  dining  the 
comprehensiv'e  performance  test,  as 
required  by  §63.1209(k)(9)(ii). 

(xxiii)  If  your  soince  is  equipped  with 
a  wet  scrubber  and  you  elect  to  monitor 
solids  content  of  the  scrubber  liquid 
manually  but  believe  that  hourly 
monitoring  of  solids  content  is  not 
warranted,  you  must  support  an 
alternative  monitoring  frequency  in  the 
comprehensive  performance  test  plan, 
as  required  by 
§63.1209{m)(l)(i)(B)(l)(il 

(xxiv)  If  yoin  source  is  equipped  with 
a  particulate  matter  control  device  other 
thcin  a  wet  scrubber,  baghouse,  or 
electrostatic  precipitator,  you  must 
include  in  the  comprehensive 
performance  test  plan: 

(A)  Documentation  to  support  the 
operating  parameter  limits  you  establish 
for  the  control  device,  as  required  by 

§  63.1209(m)(l)(iv)(A)(4);  and 

(B)  Support  for  the  use  of 
manufacturer  specifications  if  you 
recommend  such  specifications  in  lieu 
of  basing  operating  limits  on 
performance  test  operating  levels,  as 
required  by  §  63.1209{m)(l)(iv)(D). 

(xxv)  If  your  source  is  equipped  with 
a  drv  scrubber  to  control  hydrochloric 
acid  and  chlorine  gas,  you  must 
document  in  the  comprehensive 
performance  test  plan  key  parameters 
that  affect  adsorption,  and  the  limits 
you  establish  for  those  parameters  based 
on  the  sorbent  used  during  the 
performance  test,  if  you  elect  not  to 
specify  and  use  the  brand  and  type  of 
sorbent  used  during  the  comprehensive 
performance  test,  as  required  by 
§63.1209{o)(4)(iii)(A);  and 
***** 

(h)*  *  * 

(2)  Current  operating  parameter  limits 
are  also  waived  during  pretesting 
prescribed  in  the  approved  test  plan 
prior  to  comprehensive  performance 
testing  for  an  aggregate  time  not  to 
exceed  720  hours  of  operation 
(renewable  at  the  discretion  of  the 
Administrator).  Pretesting  means: 
***** 

(j)*   *   * 

(D*  *  * 

(i)  Within  90  days  of  completion  of  a 
comprehensive  performance  test,  you 
must  postmark  a  Notification  of 
Compliance  documenting  compliance  or 
noncompliance  with  the  emission 
standards  and  continuous  monitoring 
system  requirements,  and  identifying 
operating  parameter  limits  imder 
§63.1209. 
***** 

11.  Section  63.1209  is  amended  by 
revising  the  word  "standards"  in  the 
first  sentence  of  paragraph  (a)(7)  to  read 


"standard"  and  by  revising  paragraphs 
(a)(l)(i),  (a)(l)(iii),  (a)(6)(iii){A),  (b)(2) 
introductory  text,  {1)(1),  (1){3),  (1)(4), 
(m)(3),  (n)(2)(i)(A),  (B)  and  (C),  (n)(4), 
and  (o)(l)  to  read  as  follows 

§63.1209     What  are  the  monitoring 
requirements'' 

(a)*   *   * 

(l)(i)  You  must  use  either  a  carbon 
monoxide  or  hydrocarbon  GEMS  to 
demonstrate  and  monitor  compliance 
with  the  carbon  monoxide  and 
hydrocarbon  standard  under  this 
subpart.  You  must  also  use  an  oxygen 
CEMS  to  continuously  correct  the 
carbon  monoxide  or  hydrocarbon  level 
to  -7  percent  oxygen. 
***** 

(iii)  You  must  install,  calibrate, 
maintain,  and  operate  a  particulate 
matter  CEMS  to  demonstrate  and 
monitor  compliance  with  the  particulate 
matter  standards  under  this  subpart. 
However,  compliance  with  the 
requirements  in  this  section  to  install, 
calibrate,  maintain  and  operate  the  PM 
CEMS  is  not  required  imtil  such  time 
that  the  Agency  promulgates  all 
performance  specifications  and 
operational  requirements  applicable  to 
PM  CEMS. 

***** 

(6)*   *   * 

(iii)  Calculation  of  rolling  averages 
when  the  hazardous  waste  feed  is  cutoff. 
(A)  Except  as  provided  by  paragraph 
(a)(6)(iii)(B)  of  this  section,  you  must 
continue  monitoring  carbon  monoxide 
and  hydrocarbons  when  the  hazardous 
waste  feed  is  cutoff  if  the  source  is 
operating.  You  must  not  resume  feeding 
hazardous  waste  if  the  emission  levels 
exceed  the  standard. 
***** 

(b)*  *  * 

(2)  Except  as  specified  in  paragraphs 
(b)(2)(i)  and  (ii)  of  this  section,  you  must 
install  and  operate  continuous 
monitoring  systems  other  than  CEMS  in 
conformance  with  §  63.8(c)(3)  that 
requires  you,  at  a  minimum,  to  comply 
with  the  manufacturer's  written 
specifications  or  recommendations  for 
installation,  operation,  and  calibration 
of  the  system: 
***** 

(D*  *  * 

(1)  Feedrate  of  total  mercury.  You 
must  establish  a  12-hour  rolling  average 
limit  for  the  total  feedrate  of  mercury  in 
all  feedstreams  as  the  average  of  the  test 
run  averages,  unless  mercury  feedrate 
limits  are  extrapolated  from 
performance  test  feedrate  levels  under 
the  following  provisions. 


(3)  Activated  carbon  injection.  If  your 
combustor  is  equipped  with  an 
activated  carbon  injection  system,  you 
must  establish  operating  parameter 
limits  prescribed  by  paragraph  (k)(6)  of 
this  section. 

(4)  Activated  carbon  bed.  If  your 
combustor  is  equipped  with  a  ccirbon 
bed  system,  you  must  establish 
operating  parameter  limits  prescribed  by 
paragraph  (k)(7)  of  this  section. 
***** 

(m)  *  *  * 

(3)  Maximum  ash  feedrate.  Owners 
and  operators  of  hazardous  waste 
incinerators  must  establish  a  maximum 
ash  feedrate  limit  as  the  average  of  the 
test  run  averages. 
***** 

(n)  *  *  * 

(2)*   *   * 
(i)*   *   . 

(A)  You  must  establish  a  12-hour 
rolling  average  limit  for  the  feedrate  of 
cadmium  and  lead,  combined,  in  all 
feedstreams  as  the  average  of  the  test 
nm  averages; 

(B)  You  must  establish  a  12-hour 
rolling  average  limit  for  the  feedrate  of 
arsenic,  ber\llium,  and  chromium, 
combined,  in  all  feedstreams  as  the 
average  of  the  test  run  averages;  and 

(C)  You  must  establish  a  12-hour 
rolling  average  limit  for  the  feedrate  of 
arsenic,  beryllium,  and  chromium, 
combined,  in  all  pumpable  feedstreams 
as  the  average  of  the  test  run  averages. 
Dual  feedrate  limits  for  both  pumpable 
and  total  feedstreams  are  not  required, 
however,  if  you  base  the  total  feedrate 
limit  solely  on  the  feedrate  of  pumpable 
feedstreams. 
***** 

(4)  Maximum  total  chlorine  and 
chloride  feedrate.  You  must  establish  a 
12-hour  rolling  average  limit  for  the 
feedrate  of  total  chlorine  and  chloride  in 
all  feedstreams  as  the  average  of  the  test 
run  averages. 
***** 

(0)*   •   * 

(l)  Feedrate  of  total  chlorine  and 
chloride  You  must  establish  a  12-hoin' 
rolling  average  limit  for  the  total 
feedrate  of  chlorine  (organic  and 
inorganic)  in  all  feedstreams  as  the 
average  of  the  test  run  averages. 
***** 

12.  Section  63.1210  is  amended  by 
revising  paragraphs  (b)(l)(iv) 
introductory  text  and  {c)(2)  to  read  as 
follows: 

§63.1210    What  are  the  notification 
requirements? 

***** 

(b)  *  *  * 
{!)*   *   * 
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(iv)  If  you  do  not  intend  to  comply, 
but  will  not  stop  burning  hazardous 
waste  by  October  1,  2001,  a  certification 
that: 
»         *        *        *        * 

(c)*   *  * 

(2)  You  must  submit  a  siunmary  of  the 
meeting,  along  with  the  Ust  of  attendees 


and  their  addresses,  developed  under 
paragraph  (c)(1)  of  this  section,  and 
copies  of  any  written  comments  or 
materials  submitted  at  the  meeting,  to 
the  Administrator  as  part  of  the  final 
NIC.  in  accordance  with  paragraph 
(b){l)(iii)  of  this  section. 


13.  Section  63.1211  is  amended  by 
revising  the  table  in  paragraph  (c)  to 
read  as  follows: 

§63.121 1    What  are  the  recordkeeping  and 
reporting  requirements? 


(c) 


Reference 


63.1201(a).  63.10(b)  and  (c) 


63  1211(d)  

63  1206(c)(3)(vii) 

63  1209(c)(2)  

63  1204(d)(3)  


63  1204(e)(3)  

63  1206(b)(1)(ii)(B) 


63  1206(c)(2)  .... 
65  1206(C)(3)(V) 


63  I206(c)(4)(il)  ... 
63  1 206(c)(4)(ili)  .. 
63  1206(c)(5)(ii)  ... 

63  1206(C)(6)  

63  1206(C)i:7)(i)(D) 
63  1209(k)(6)(iii). 
63  1209(l<)(9)(ii), 


63.1209(k)(7)(ii), 
63.1209(o)(4)(jil). 


Document,  data,  or  information 


General  Information  required  to  document  and  maintain  compliance  with  the  regulations  of  this  Subpart 
EEE,  including  data  recorded  by  continuous  monitoring  systems  (CMS),  and  copies  of  all  notifka- 
tions.  reports  plans  and  other  documents  submitted  to  the  Administrator. 

Documentation  of  compliance 

Documentation  and  resuiLs  of  the  automatk:  waste  feed  cutoff  operability  testing. 

Feedstream  analysis  plan 

Documentation  of  compliance  /^^ith  the  emissran  averaging  requirements  for  cement  kilns  with  in-line 
raw  mills 

Documentation  of  compliance  »vith  the  emission  averaging  requirements  for  preheater  or  preheater/ 
precalciner  kilns  with  dual  stacks. 

If  you  elect  to  comply  with  all  applicable  requirements  and  standards  promulgated  under  authorfty  of 
the  Clean  Air  Act.  including  Sections  112  and  129,  in  lieu  of  the  requirements  of  this  Subpart  EEE 
when  not  purning  hazardous  waste,  you  must  document  in  the  operating  record  that  you  are  in  com- 
pliance witfi  those  requirements 

Startup  shutdown  and  malfunction  plan 

Conective  measures  for  any  automatic  waste  feed  cutoff  that  results  in  an  exceedance  of  an  emission 
standard  or  operating  parameter  limit. 

Emergency  safety  vent  operating  plan 

Corrective  measures  for  any  emergency  safety  vent  opening. 

Method  used  for  control  if  combustion  system  leaks. 

Operator  training  and  certification  program. 

Operation  and  maintenance  plan 

Documentation  that  a  substitute  activated  cartxin,  dk>xin/furan  formatkxi  reactkxi  inhibitor,  or  dry  scrub- 
t)er  sort)ent  will  provide  the  same  level  of  control  as  the  original  material. 


14.  Section  63  1212  is  amended  by 
revising  paragraphs  {a){2),  (b)(1),  and 
{b)(2)  introductory  text  to  read  as 

follows: 

§63.1212     What  are  the  other  requirements 
pertaining  to  the  NIC  and  associated 
progress  reports? 

la)  *    *    • 

(2)  An  authorized  representative  is  the 
same  as  a  "responsible  official"  as 
defined  under  ^63.2. 

I'bl  *    *    * 

ilj  If  vou  begin  td  burn  hazardous 
waste  after  September  30.  1999  but  prior 
to  June  30.  2000  you  must  comply  with 
the  requirements  of  §§63. 1206(a)(3), 
63.1210(b)  and  (c).  63.1211(b).  and 
paragraph  (a)  of  this  section,  and 
associated  time  frames  for  public 
meetings  and  document  submittals. 

(2)  If  you  intend  to  begin  burning 
hazardous  waste  after  June  30,  2000  you 
must  comply  with  the  requirements  of 
§§  63.1206(a)(3).  63.1210(b)  and  (c), 
63  1211(b).  and  paragraph  (a)  of  this 
section  prior  to  burning  hazardous 
waste.  In  addition: 
***** 

15  The  appendix  to  subpart  EEE  of 
part  63  is  amended  by  revising  sections 
11.  and  2.8.  redesignating  sections  c 
and  d  as  3  and  4.  respectively,  by 


revising  the  header  for  section  5,  and  by 
revising  section  6.5.1  to  read  as  follows: 

.\ppendix  to  Subpart  EEE  of  Part  63 — 
Quality  Assurance  Procedures  for 
Continuous  Emissions  Monitors  Used 
for  Hazardous  Waste  Combusfors 


1.1     Applicability.  These  quality 
assurance  requirements  are  used  to 
evaluate  the  effectiveness  of  quality 
control  (QC)  and  quality  assurance  (QA) 
procedures  and  the  quality  of  data 
produced  by  continuous  emission 
monitoring  systems  (CEMS)  that  are 
used  for  determining  compUance  with 
the  emission  standards  on  a  continuous 
basis  as  specified  in  the  applicable 
regulation.  The  QA  procedures  specified 
by  these  requirements  represent  the 
minimum  requirements  necessary  for 
the  control  and  assessment  of  the 
quality  of  CEMS  data  used  to 
demonstrate  compliance  with  the 
emission  standards  provided  under  this 
subpart  EEE  of  part  63.  Owners  and 
operators  must  meet  these  minimum 
requirements  and  are  encouraged  to 
develop  and  implement  a  more 
extensive  QA  program.  These 
requirements  supersede  those  found  in 
part  60,  Appendix  F,  of  this  chapter. 


Appendix  F  does  not  apply  to 
hazardous  waste-burning  devices. 

***** 

2.8    Rolling  Average.  The  average 
emissions,  based  on  some  (specified) 
time  period,  calculated  every  minute 
from  a  one-minute  average  of  four 
measurements  taken  at  15-second 
intervals. 


5.  Performance  Evaluation  for  CO,  O2, 
and  HC  CEMS 

***** 

6.5.1     One-Min ute  A verage  for  CO 
and  HHC  CEMS.  One-minute  averages 
are  the  arithmetic  average  of  the  four 
most  recent  1 5-second  observations  and 
must  be  calculated  using  the  following 
equation: 


fr4 


Where: 

c  =  the  one  minute  average 
c,  =  a  fifteen-second  observation  from 
theCEM 
Fifteen  second  observations  must  not 
be  rounded  or  smoothed.  Fifteen-second 
observations  may  be  disregarded  only  as 
a  result  of  a  failure  in  the  CEMS  and 
allowed  in  the  source's  quality 
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assurance  plan  at  the  time  of  the  CEMS 
failure.  One-minute  averages  must  not 
be  rounded,  smoothed,  or  disregarded. 


PART  261— (DENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

16.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

17.  Section  261.38  is  amended  by 
adding  paragraph  (c)(2)(iv)  to  read  as 

fnjlnws 

§26138     ComparaDlaSyngas  Fuel 
Exclusion 


(c)  *    *    * 
(2)*  *   * 

(iv)  Gas  turbines  used  to  produce 
electric  power,  steam,  heated  or  cooled 
air,  or  other  gases  or  fluids  for  sale. 


PART  27(>~EPA  ADMINISTERED 
PERMIT  PROGRAMS   THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

18.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924, 
6925.  6927,  6939,  and  6974. 

19.  Section  270.42  is  amended  by 
revising  paragraph  (j)(l)  to  read  as 
follows: 

§  270  42     Permit  -nodifjcation  at  the  request 

of  the  permittee 

*  * 

(j)*    *    * 

(1)  Facility  owners  or  operators  must 
comply  with  the  Notification  of  Intent  to 
Comply  (NIC)  requirements  of  40  CFR 
63.1210(b)  and  (c)  before  a  permit 


modification  can  be  requested  under 
this  section. 

***** 

[PR  Doc.  00-16515  Filed  7-7-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

5(:  CFR  Pan  6"9 

[Docket  No   000623193-0193-01:1.0. 
060800D 

Fisheries  ot  the  Exclusive  Economic 
Zone  Oft  Alaska:  Prohibited  Species 
Catch  m  the  Bering  Sea  and  Aleutian 
Islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  2000  harvest 

specifications;  technical  amendment. 

SUMMARY:  NMFS  issues  a  technical 
amendment  to  the  Final  2000  Harvest 
Specifications  for  Groundfish  for  the 
Bering  Sea  and  Aleutian  Islands  (BSAI). 
A  revision  to  Table  7  of  the  Final  2000 
Harvest  Specifications,  which  is 
prohibited  species  bycatch  allowances 
for  the  BSAI  trawl  and  non-trawl 
groundfish  fisheries,  is  necessary  to 
reflect  reduced  prohibited  species 
bycatch  allowances  under  Amendment 
57  to  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (FMP). 
DATES:  Effective  June  15,  2000,  through 
2400  hrs  A.l.t.  December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groiuidfish  fishery  in  the 


BSAI  according  to  the  FMP  prepared  by 
the  North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Council,  at  its  December  1999 
meeting,  recommended  that  the  Final 
2000  Harvest  Specifications  include 
prohibited  species  bycatch  allowances 
proportionally  reduced  to  reflect 
reduced  prohibited  species  catch  (PSC) 
limits  under  pending  Amendment  57. 
Because  the  Final  Harvest  Specifications 
for  Groundfish  of  the  BSAI  (65  FR  8282, 
February  18,  2000)  were  issued  prior  to 
Amendment  57  being  approved  by 
NMFS  and  implemented  by  regulations, 
the  specifications  set  forth  prohibited 
species  bycatch  allowances  for  the  BSAI 
trawl  fisheries  based  on  the  following 
pre-FMP  Amendment  57  PSC  limits: 
Pacific  halibut,  3,775  mt;  Zone  1  red 
king  crab,  100,000  animals; 
Chionoecetes  [C.)  opilio.  4,500,000 
animals;  C.  bairdi  Zone  1.  900.000:  and 
C.  bairdi  Zone  2,  2,550,000  animals. 

Under  the  regulations  implementing 
Amendment  57  to  the  FMP  (65  FR 
31105.  May  16,  2000),  which  became 
effective  June  15,  2J^00,  the  2000  Pacific 
halibut  and  crab  PSC  limits  for  the  BSAI 
trawl  fisheries  were  reduced  to  the 
following  amounts:  Pacific  halibut, 
3,675  mt;  Zone  1  red  king  crab,  97,000 
animals;  C  opilio,  4,350,000  animals;  C. 
bairdi  Zone  1,830,000;  and  C.  bairdi 
Zone  2,  2,520,000  animals.  The 
corresponding  prohibited  species 
bycatch  allowances  were  reduced 
proportionally. 

This  technical  amendment  revises 
Table  7  of  the  Final  2000  Harvest 
Specifications  for  Groundfish  of  the 
BSAI  accordingly  to  read  as  follows: 


Table  7.— Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries  ^ 

[All  amounts  are  in  metric  tons] 


Prohibited  Species  and  Zone 


Halibut  mor- 
tality (mt) 
BSAI 


Herring  (mt) 
BSAI 


Red  King 
Crab  (ani- 
mals) Zone 
1 


C.  opilio 
(animals) 
C0BLZ2 


C.  bairdi  (animals) 


Zone  1 


Zone  2 


Trawl  Fisheries: 

Yellowfin  sole  

January  20-March  31  ... 

April  1-May  20  

May  21-July  3  

July  4-December  31   .... 
Rocksole/oth.  flat/flat  sole  3  . 

January  20-March  31  ... 

April  l^uly  31  

July  4-December  31   .... 
Turtx)t/sat)lefish/arrowtooth  * 


262 
196 

48 
380 
779 
448 

64 
167 


169 


24 


11 


11655 


42,090 


2,876,579 


869,934 


41,043 


288,750 


309.326 


1.514,683 


504,894 
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Table  7.— Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries  ^— 

Continued 
[All  amounts  are  in  metric  tons] 


Rockfish  (July  4-December  31  )5 

Pacific  cod  

Pollock/ Atka/other  6 

RKC  savings  subarea^ 


Total  Trawl  PSC 

Non-Trawl  Fisheries: 

Pacific  cod — Total  

Jan.  1-April  30^  

May  1 -August  31   

Sept.  1-Dec.  31  

Other  non-trawl— Total  .... 

May  1 -Decemtser  31 

Groundfish  pot  &  jig 

Sablefish  hook-&-line 


Total  Non-Trawl 


PSQ  Reserve  8 
Grand  Total  


Prohibited  Species  and  Zone 


Halibut  mor- 
tality (mt) 
BSAI 


69 

1.434 

232 


3,400 


748 

7457 

0 

291 

84 

84 

Exempt 

Exempt 


833 


343 
4,675 


T 


Herring  (mt) 
BSAI 


9 

24 

1,616 

22,665 


1,853 


1,853 


Red  King 
Crab  (ani- 
mals) Zone 

1 


11,656 
1,660 


89,725 


7,275 
97,000 


C.  opilk) 
(animals) 
C0BLZ2 


41,043 

123,529 

71,622 


4.023,750 


326,250 
4,350,000 


C.  bairdi  (animals) 


Zone  1 


154,856 
14,818 


767,750 


62,250 
830,000 


Zone  2 


10,024 

275,758 

25,641 


2,331,000 


189,000 
2,520,000 


'  Refer  to  §679.2  for  definitions  of  areas. 

2C.  opilio  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  § 679.21  (e)(7)(iv)(B). 

3  The  Council  ai  us  December  1999  meeting  recommended  limiting  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to  35  percent  of  the  total 
allocation  tc  the  rock  sole  flathead  sole  and  other  flatfish  fishery  category  (§ 679.21  (e)(3)(ii)(B)). 

^  Greenland  turbot  arrowiooth  flounder  and  sablefish  fishen,  category. 

-  The  Council  at  its  December  1999  meeting  'ecomme'-'dec  apportioning  the  rockfish  PSC  amounts  from  July  4-December  31,  to  prevent  fish- 
ing for  rocKfish  before  July  4,  2000. 

6  Pollock  Atka  rnackerel  and  "other  species"  fishery  category. 

^  Any  unused  halibut  PSC  from  the  first  trimester  may  be  rolled  over  into  the  third  trimester. 

8  With  the  exception  of  herring,  7.5  percent  of  each  PSC  limit  is  allocated  to  the  multi-species  CDQ  program  as  PSQ  reserve.  The  PSQ  re- 
serve is  not  allocated  by  fishery,  gear  or  season. 


Classification 

Because  this  technical  amendment 
merely  revises  a  table  in  the 
specifications  to  reflect  new  allowances 
under  a  previous  final  rule,  pursuant  to 
5  U.S.C.  5539(b)(B),  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds,  for  good  cause,  that  it  is 
unnecessary  to  provide  prior  notice  and 
opportimity  for  public  comment  in  that 
no  useful  purpose  would  be  served. 


In  addition,  because  this  is  a  non- 
substantive rule,  under  5  U.S.C.  553(d), 
a  30-day  delay  in  effectiveness  is  not 
required. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  533,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  are  inapplicable. 


This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  3,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-17269  Filed  7-7-00:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  2 
[Docket  No  00-005-1] 

Animal  Welfare;  Definitions  for  and 
Reporting  of  Pain  and  Distress 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Request  for  comments. 

summary:  We  are  considering  several 
(  hanges  to  the  Animal  Welfare 
regulations  to  promote  the  humane 
treatment  of  live  animals  used  in 
research,  testing,  and  teaching  and  to 
improve  the  quality  of  information  we 
report  to  Congress  concerning  animal 
pain  and  distress.  Specifically,  we  are 
considering  adding  a  definition  for  the 
term  "distress."  Although  this  term  is 
used  throughout  the  Animal  Welfare 
regulations,  it  is  not  defined.  The 
addition  of  such  a  definition  would 
clarify  what  we  consider  to  be 
"distress"  and  could  help  assist 
research  facilities  to  recognize  and 
minimize  distress  in  animals  in 
accordance  with  the  Animal  Welfare 
Act  (AW A). 

We  are  also  considering  replacing  or 
modifying  the  system  we  use  to  classify 
animal  pain  and  distress.  Professional 
standards  regarding  the  recognition  and 
relief  of  animal  pain  and  distress  have 
changed  significantly  since  we 
established  our  classification  system. 
Some  biomedical  research  professionals 
and  animal  welfare  advocates  believe 
our  classification  system  is  outdated 
and  inadequate.  A  different 
categorization  system  could  produce 
data  that  more  accurately  depict  the 
nature  of  animal  pain  or  distress  and 
provide  a  better  tool  to  measure  efforts 
made  to  minimize  animal  pain  and 
distress  at  research  facilities. 

We  are  soliciting  public  comments  on 
the  changes  we  are  considering.  We  are 
also  interested  in  obtaining  information 
on  specific  pain  and  distress 


classification  systems  other  than  the  one 
we  now  use. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  September 
8,  2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  00-005- 
1 ,  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  yom-  comment  refers 
to  Docket  No.  00-005-1.  You  may  read 
any  comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APfflS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jodie  Kulpa,  Staff  Veterinarian,  AC, 

APHIS.  4700  River  Road  Unit  84, 

Riverdale,  MD  20737-1234;  (301)  734- 

7833. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Animal  Welfare  Act  (AWA) 
(7  U.S.C.  2131  et  seq.),  the  Secretary  of 
Agriculture  is  authorized  to  promulgate 
standards  and  other  requirements 
regarding  the  humane  handling,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities, 
exhibitors,  carriers  and  intermediate 
handlers.  The  Secreteiry  has  delegated 
responsibility  for  administering  the 
AWA  to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(USDA).  Regulations  established  imder 
the  AWA  are  contained  in  the  Code  of 
Federal  Regulations  (CFR)  in  title  9, 
parts  1,2,  and  3  (referred  to  below  as 
the  regulations).  Part  1  conteiins 
definitions  for  terms  used  in  parts  2  and 
3.  Part  2  contains  general  requirements 
for  regulated  parties.  Part  3  contains 


specific  requirements  for  the  care  and 
handling  of  certain  animals. 

We  are  soliciting  comments  on  an 
approach,  discussed  below,  for 
amending  the  regulations  by  defining 
"distress"  in  part  1  and  by  modifying  or 
replacing  the  animal  pain  and  distress 
classification  system  in  part  2. 

Definition  for  Distress 

In  the  regulations,  we  define  a 
"painful  procedure"  as  any  procedure 
that  would  reasonably  be  expected  to 
cause  more  than  slight  or  momentary 
pain  or  distress  in  a  human  being  to 
which  that  procedure  was  applied. 
Although  we  use  the  term  "distress"  in 
this  definition  and  elsewhere  in  the 
regulations,  there  is  no  definition  for 
distress  in  the  regulations.  We  are 
considering  adding  such  a  definition 
because  of  requests  from  the  biomedical 
research  community  and  animal 
advocacy  groups.  These  parties  have 
asked  USDA  to  provide  guidance  on 
what  is  considered  to  be  distress  in  a 
procedure  involving  research  animals  in 
order  to  improve  recognition  of  animal 
distress,  to  classify  and  report  it  more 
accurately,  and  to  create  a  heightened 
awareness  of  the  regulations' 
requirement  to  minimize  animal  distress 
and  pain. 

Pain  and  Distress  Classification  System 

Section  13(a)(7)(B)  of  the  AWA 
requires  research  facilities  to  annually 
provide  "information  on  procedures 
likely  to  produce  pain  or  distress  in  any 
animal."  In  accordance  with  the  AWA, 
the  regulations  at  §  2.36  require  facilities 
that  use  or  intend  to  use  live  animals  for 
research,  tests,  experiments,  or  teaching 
to  submit  an  annual  report  to  the 
Animal  Care  Regional  Director  for  the 
State  where  the  facility  is  located. 
Among  other  things,  the  report  must 
state  the  common  names  and  the 
numbers  of  animals  upon  which 
teaching,  experiments,  research, 
surgery,  or  tests  were  conducted 
involving:  (1)  No  pain,  distress,  or  use 
of  pain-relieving  drugs;  (2) 
accompanying  pain  or  distress  to  the 
animals  and  for  which  appropriate 
anesthetic,  analgesic,  or  tranquilizing 
drugs  were  used;  and  (3)  accompanying 
pain  or  distress  to  the  animals  and  for 
which  the  use  of  appropriate  anesthetic, 
analgesic,  or  tranquilizing  drugs  would 
have  adversely  affected  the  procedures, 
results,  or  interpretation  of  the  teaching, 
research,  experiments,  surgery,  or  tests. 
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To  provide  these  data,  each  research 
facility  must  assess  the  potential  for 
animal  pain  or  distress  associated  with 
the  proposed  procedures.  This 
assessment  is  performed  prospectively 
(/.e.,  before  the  procedure)  and  typically 
forms  the  basis  for  the  pain  and  distress 
report  provided  by  the  facility  to  USDA. 
The  assessment,  therefore,  is  an  estimate 
based  on  professional  judgment, 
knowledge,  and  experience,  and  the 
resulting  report  may  or  may  not 
accurately  reflect  the  conditions  the 
animals  actually  experience.  The 
research  facility  can,  as  an  option, 
retrospectively  {i.e.,  during  or  after  the 
procedure)  assess  the  animal  pain  and 
distress  observed  and  report  these 
results.  We  do  not  know  how  often 
facilities  perform  retrospective 
reporting. 

There  is  no  provision  in  the  ciurent 
classification  system  to  address  some 
areas  identified  by  the  research 
community  and  animal  advocacy 
groups.  For  example,  the  current  system 
does  not  include  a  means  to  report: 

•  An  assessment  of  the  relative 
intensity  or  duration  of  pain  or  distress 
either  observed  in  the  animal  or 
anticipated  to  be  experienced  by  the 
animal; 

•  An  assessment  of  the  anticipated  or 
observed  efficacy  of  the  pain-  or 
distress-relieving  agent  provided  to 
animals  undprgoing  a  painful  or 
distressful  procedure; 

•  A  distinction  between  procedures 
causmg  animal  pain  and  procedures 
causing  animal  distress; 

•  Animals  that  were  prevented  from 
experiencing  pain  or  distress  by  the 
appropriate  and  effective  use  of  pain-  or 
distress-relieving  methods  or 
procedures  [e.g..  well-anesthetized 
animals  thai  undergo  terminal  surgery); 

•  Animals  that  did  not  experience 
pain  or  distress  due  to  the  appropriate 
and  effective  use  of  pain-  or  distress- 
relieving  methods  or  procedures  other 
than  anesthetic,  analgesic,  or 
tranquilizing  agents; 

•  Animals  that  experience  imrelieved 
pain  or  distress  for  a  reason  other  than 
that  the  use  of  anesthetic,  analgesic,  or 
tranquilizing  drugs  would  have 
adversely  affected  the  procedures, 
results,  experiments,  surgerv.  or  tests;  or 

•  .\nimals  that  experience  pain  or 
distress  without  having  been  used  in  a 
procedure  (e.g.,  illness  in  animals  that 
have  been  genetically  altered  to  develop 
disease). 

We  are  aware  of  several  alternative 
pain  and  distress  classification  systems. 
For  example,  the  system  adopted  by  the 
Canadian  Council  on  .Animal  Care. 
"Categories  of  Invasiveness  m  Animal 
Experiments,"  may  be  viewed  on  the 


Internet  at  http://wvkrw.ccac.cayenglish/ 
categ.htm.  The  system  proposed  by  the 
Humane  Society  of  the  United  States 
may  be  viewed  on  the  Internet  at  http:/ 
/hsus .  org/prograras/research/ 
usda_proposed_scale.html. 1  Other 
classification  systems,  varying  greatly  in 
complexity,  are  in  use  in  other 
countries,  such  as  Switzerland  and 
Sweden. 

Modifying  the  current  USDA  system, 
in  lieu  of  replacing  it,  could  also  be  an 
option.  This  could  involve  replacing  or 
redefining  the  existing  categories  to; 

•  Separately  report  pain  and  distress; 

•  Quantify  pain  and  distress  intensity 
and  duration; 

•  Separately  classify  anesthetized  or 
otherwise  treated  animals  undergoing 
potentially  painful  procedures  but  not 
experiencing  pain  or  distress;  or 

•  Modify  the  system  in  other  ways. 
We  invite  your  comments  on  adding 

a  definition  for  distress  to  the 
regulations  and  replacing  or  modifying 
our  animal  pain  and  distress 
classification  system.  We  are 
particularly  interested  in  soliciting 
comments  addressing  the  following 
questions: 

1.  Would  adding  a  definition  for 
distress  to  the  regulations  help 
institutions  using  animals  for  research, 
testing,  or  teaching  better  recognize, 
minimize,  and  report  animal  distress? 

2.  If  a  definition  for  distress  is  added 
to  the  regulations,  what  key  elements 
should  be  included  in  that  definition? 

3.  What  are  the  benefits  and 
limitations  of  our  pain  and  distress 
classification  system? 

4.  Should  our  animal  pain  and 
distress  classification  system  be 
modified  or  replaced?  If  so,  what 
specific  modifications  or  alternate 
classification  systems  should  we 
consider? 

5.  Should  animal  pain  and  distress  be 
prospectively  or  retrospectively 
reported? 

Written  comments  should  be 
submitted  within  the  60-day  comment 
period  specified  in  this  document  (see 
DATES  and  ADDRESSES). 

Executive  Order  12866 

This  action  has  been  reviewed  under 
Executive  Order  12866.  The  action  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 


'  If  you  do  not  have  access  to  the  Internet,  you 
may  obtain  a  copy  of  the  system  adopted  by 
Canadian  Council  on  Animal  Care  or  the  system 
proposed  by  the  Humane  Society  of  the  United 
States  by  contacting  the  person  listed  under  FOB 
FUfTtMEH  INF0BMAT10N  CONTACT  at  the  beginning  of 
this  document. 


Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

Done  in  Washington,  DC,  this  3rd  day  of 
)uly  2000. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-17280  Filed  7-7-00;  8:45  am) 

BIUJNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  54 
[Docket  No  PRM-54-1] 

Union  of  Concerned  Scientists; 
Receipt  of  Petition  tor  Rulemaking 

AGENCY:  iNuciear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  Notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Union  of 
Concerned  Scientists  (petitioner).  The 
petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-54-1.  The  petitioner 
requests  that  the  NRC  regulations 
governing  requirements  for  renewal  of 
operating  licenses  for  nuclear  power 
plants  be  amended  to  address  potential 
concerns  about  aging  degradation  of 
liquid  and  gaseous  radioactive  waste 
systems.  The  petitioner  beheves  the 
degradation  from  aging  of  piping  and 
components  of  liquid  and  gaseous 
radioactive  waste  systems  at  nuclear 
power  facilities  may  result  in  an 
increased  probability  and/or 
consequences  from  design  and  licensing 
bases  events. 

DATES:  Submit  comments  by  September 
25,  2000.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  vmte: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 .  Documents  related  to  this  action 
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are  available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDRl 
located  at  the  Gelman  Building,  2012  L 
Street,  NW.  Washington.  DC  20555. 
Documents  created  or  received  at  the 
NRC  after  November  1.  1999  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  or  202-634-3273. 
or  by  email  to  pdr@nrc.gov. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://nileforum.Unl.gov].  This  site 
provides  the  availability  to  view  and 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905  (e- 
mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toll  Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
received  a  petition  for  rulemaking  dated 
May  3,  2000.  submitted  by  the  Union  of 
Concerned  Scientists  (petitioner).  The 
petitioner  requests  that  the  regulations 
governing  renewal  of  operating  licenses 
for  nuclear  power  plants  in  10  CFR  parts 
51  and  54  be  amended  to  address 
potential  concerns  relating  to 
degradation  through  aging  of  piping  and 
components  of  liquid  and  gaseous 
radioactive  waste  systems  at  operating 
nuclear  power  plants.  This  petition  was 
included  as  part  of  a  document  in  which 
the  petitioner  details  concerns  related  to 
the  review  of  the  license  renewal 
application  submitted  by  the  owner  of 
the  Hatch  Nuclear  Plant.  Specifically, 
the  petitioner  is  concerned  that  the 
license  renewal  application  for  the 
Hatch  facility  has  not  addressed 
deficiencies  it  believes  exists  in  the 
aging  management  of  the  liquid  and 
gaseous  radioactive  waste  (radwaste) 
systems.  The  petitioner  concludes  that 
the  requirements  pertaining  to  renewal 
of  operating  licenses  for  nuclear  power 
plants  do  not  adequately  address 


degradation  fi-om  aging  of  liquid  and 
gaseous  radioactive  waste  systems.  The 
petitioner  requests  that  the  regulations 
in  10  CFR  part  51  and  part  54  be 
amended  to  clarify  that  liquid  and 
gaseous  radioactive  waste  systems  must 
be  covered  by  aging  management 
programs  during  license  renewal 
periods. 

The  NRC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-54- 
1.  The  NRC  is  soliciting  public  comment 
on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioner  states  that  in  10  CFR 
part  51,  appendix  B  to  subpart  A, 
"Environmental  Effect  of  Renewing  the 
Operating  License  of  a  Nuclear  Power 
Plant,"  the  NRC  concluded  that 
radiation  exposures  to  the  public  and 
occupational  exposures  to  workers 
during  the  license  renewal  term  will 
continue  at  levels  below  regulatory 
limits.  The  petitioner  believes  that  this 
conclusion  is  based  on  an  assumption 
that  the  piping  and  components  of  the 
liquid  and  gaseous  radioactive  waste 
systems  at  nuclear  power  plants  do  not 
experience  greater  failure  rates  during 
the  license  renewal  term. 

Using  the  case  of  a  recent  license 
renewal  application,  the  petitioner  cites 
the  Hatch  Nuclear  Plcmt  as  an  example 
in  contending  that  the  plant  is  being 
operated  outside  its  design  and 
licensing  bases  because  the  material 
condition  of  piping  and  components  of 
the  liquid  (Contention  No.  1)  and 
gaseous  (Contention  No.  2)  radioactive 
waste  systems  are  not  being  properly 
inspected  and  maintained.  In  its  request 
for  a  generic  communication  by  the  NRC 
to  all  nuclear  power  plant  owners  about 
potential  aging  degradation  of  liquid 
and  gaseous  radioactive  waste  systems, 
the  petitioner  indicates  that  the 
Millstone  facility  received  an 
Information  Notice  in  1979  regarding 
liquid  radwaste  system  problems  that 
the  petitioner  believes  was  ignored.  The 
petitioner  notes  that  in  1996  the 
Millstone  facility  received  another 
Information  Notice  also  regarding 
degradation  problems  with  the  liquid 
radwaste  system. 

The  petitioner  believes  that  from  its 
review  of  the  license  renewal 
applications  submitted  by  the  owners  of 
the  Calvert  Cliffs,  Oconee,  and  Hatch 
facilities,  it  appears  that  10  CFR 
54.4(a)(l)(iii)  has  been  interpreted  to 
exclude  the  liquid  and  gaseous 
radioactive  waste  systems  from  aging 
management  consideration.  The 
petitioner  requests  that  NRC  amend  10 


CFR  parts  51  and  54  to  clarify  that  the 
liquid  and  gaseous  radioactive  waste 
systems  must  be  covered  by  aging 
management  programs  during  the 
license  renewal  term.  The  petitioner 
believes  that  regulations  imposing  aging 
management  for  these  systems  are 
necessary  to  ensure  that  these  systems 
do  not  experience  greater  failure  rates 
that  could  result  in  an  increased 
probability  and/or  consequences  from 
design  bases  events. 

The  Petitioner's  Conclusions 

The  petitioner  has  concluded  that  the 
NRC  requirements  governing  renewal  of 
operating  licenses  of  nuclear  power 
facilities  do  not  adequately  address 
degradation  that  may  result  from  aging 
of  liquid  and  gaseous  radioactive  waste 
systems.  The  petitioner  has  also 
concluded  that  the  degradation  by  aging 
of  these  systems  may  result  in  an 
increased  probability  of  adverse 
consequences  from  design  and  licensing 
bases  events.  The  petitioner  requests 
that  the  regulations  in  10  CFR  part  54 
and  part  51.  if  appropriate,  be  amended 
to  clarify  that  liquid  and  gaseous 
radwaste  systems  must  be  covered  by 
aging  management  programs  during  the 
license  renewal  term  of  an  operating 
nuclear  power  facility. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of)uly,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  00-17340  Filed  7-7-00;  8:45  am] 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-365-AD] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes  powered  by  Pratt  &  Whitney 
engines.  This  proposal  would  require 
modification  of  the  nacelle  strut  and 
wing  structure.  This  action  is  necessary 
to  prevent  fatigue  cracking  in  primary 
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strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  24.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
365-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am,  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-365-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Boeing  Commercial  .Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207  This  information  mav  be 
examined  at  the  F.A^A,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rehrl.  .Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  .Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW  .  Renton.  Washington 
98055^056:  telephone  (425)  227-2783; 
fax (425) 227-1181, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-bv-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-365-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA,\.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
9^NM-365-AD,  1601  Lind  Avenue, 
SW  .  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  airplane 
manufacturer  has  accomplished  a 
structural  reassessment  of  the  damage 
tolerance  capabilities  of  the  Boeing 
Model  767  series  airplane  powered  by 
Pratt  &  Whitney  engines.  This 
reassessment  indicates  that  the  actual 
operational  loads  applied  to  the  nacelle 
strut  and  wing  structure  are  higher  than 
the  analytical  loads  that  were  used 
diu-ing  the  initial  design.  Subsequent 
analysis  and  service  history,  which 
includes  numerous  reports  of  fatigue 
cracking  on  certain  strut  and  wing 
structure,  indicate  that  fatigue  cracking 
can  occur  on  the  primary  strut  structure 
before  an  airplane  reaches  its  design 
service  ob)ective  of  20  years  or  50,000 
flight  cycles.  Analysis  also  indicates 
that  such  cracking,  if  it  were  to  occur. 
would  grow  at  a  much  greater  rate  than 
onginally  expected.  Fatigue  cracking  in 
primary  strut  structure  would  result  in 
reduced  structural  integrity  of  the  strut. 

Other  Relevant  Rulemaking 

This  proposed  AD  is  related  to  AD 
94-11-02.  amendment  39-8918  (59  FR 
27229.  May  26.  1994),  which  is 
applicable  to  all  Boeing  Model  767 
series  airplanes,  and  requires  repetitive 
detailed  visual  and  eddy  current 


inspections  to  detect  cracks  of  certain 
midspar  fuse  pins,  and  replacement  of 
any  cracked  midspar  fuse  pin  with  a 
new  fuse  pin. 

This  proposed  AD  also  is  related  to 
AD  99-07-06,  amendment  39-11091  (64 
FR  14578,  March  26,  1999),  which  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  and  requires  repetitive 
inspections  to  detect  cracking  or  damage 
of  the  forward  and  aft  lugs  of  the 
diagonal  brace  of  the  nacelle  strut,  and 
follow-on  actions,  if  necessary. 

Accotnplishment  of  the  actions 
required  by  this  AD  would  terminate  the 
repetitive  inspections  required  by  AD 
94-11-02  and  AD  99-07-06. 

Explanation  of  Relevant  Service 
Information 

Boeing  recently  has  developed  a 
modification  of  the  strut-to-wing  ' 

attachment  structure  installed  on  Model 
767  series  airplanes  powered  by  Pratt  k 
Whitney  engines.  This  modification 
significantly  improves  the  load-carrying 
capability  and  durability  of  the  strut-to- 
wing attachments.  Such  improvement 
also  will  substantially  reduce  the 
possibility  of  fatigue  cracking  and 
corrosion  developing  in  the  attachment 
assembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-54-0080, 
dated  October  7,  1999,  which  describes 
procedures  for  modification  of  the 
nacelle  strut  and  wing  structiu^.  The 
modification  consists  of  replacing  many 
of  the  significant  load-bearing 
components  of  the  strut  {e.g.,  the  side 
link  fittings  assemblies,  the  midspar 
fittings,  the  side  load  fittings,  certain 
fuse  bolt  assemblies,  etc.)  with 
improved  components. 

The  service  bulletin  contains  a 
formula  for  calculating  an  optional 
compliance  threshold  for  the  specified 
modification.  This  formula  is  intended 
to  be  used  as  an  alternative  to  the  20- 
year  calendar  threshold  specified  in  the 
service  bvdletin. 

In  addition,  Table  2  of  the  service 
bulletin  also  identifies  six  related 
service  bulletin  modifications  that  must 
be  accomplished  before  or  at  the  same 
time  as  the  modification  specified  in 
Boeing  Service  Bulletin  767-54-0080: 

•  Boeing  Service  Bulletin  767-53- 
0069:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
53-0069,  Revision  1,  dated  January  29, 
1998,  which  describes  procedures  for 
replacement  of  the  existing  midspar  fuse 
pins  with  new  higher-strength  fuse  pins; 
installation  of  new  higher-strength 
tension  bolts  and  radius  fiUers  in  the 
side  load  fittings  and  backup  support 
structure;  and  replacement  of  the 
existing  fasteners  located  in  the  front 
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spar  and  rib  number  eight  rib  post  with 
new  higher-strength  fasteners. 

•  Boeing  Service  Bulletin  767-54- 
0083:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
54-0083.  dated  September  17,  1998, 
which  describes  procediues  for 
replacement  of  the  upper  link  with  a 
new,  improved  part  that  will  increase 
the  strength  and  durability  of  the  upper 
link  installation.  That  service  bulletin 
also  describes  procedvues  for 
modification  of  a  wire  support  bracket 
attached  to  the  upper  link. 

•  Boeing  Service  Bulletin  767-54- 
0088:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
54-0088,  Revision  1,  dated  July  29, 
1999,  which  describes  procedures  for 
replacement  of  the  upper  link  fuse  pin 
and  aft  pin  with  new,  improved  pins 
that  will  increase  the  strength  and 
durability  of  the  upper  link  installation. 

•  Boeing  Service  Bulletin  767- 
54A0094:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
54A0094,  Revision  1,  dated  September 
16, 1999,  which  describes  procedures 
for  repetitive  detailed  visual  inspections 
of  the  one-piece  diagonal  brace  lugs  to 
detect  cracking,  and  installation  of  a 
new  three-piece  diagonal  brace  or 
rework  of  the  existing  brace.  Installation 
of  the  new  three-piece  diagonal  f.race 
would  constitute  terminating  action  for 
the  repetitive  inspections  described  in 
this  bulletin. 

•  Boeing  Service  Bulletin  767-57- 
0053:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
57-0053,  Revision  2,  dated  September 
23,  1999,  which  describes  procedures 
for  repetitive  ultrasonic  and  eddy 
current  inspections  of  the  pitch  load 
fitting  lugs  of  the  wing  front  spar  for 
cracking,  and  rework  of  the  fittings,  if 
necessary. 

•  Boeing  Service  Bulletin  767-29- 
0057:  The  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
29-0057,  dated  December  16,  1993. 
including  Notice  of  Status  Change  NSC 
1.  dated  November  23,  1994,  which 
describes  procedures  for  modification  of 
the  electrical  wiring  located  in  the  aft 
fairing  area  of  the  strut  and  installation 
of  wire  support  brackets  on  the  strut 
bidkhead. 

Accomphshment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  767-54-0080 
specifies  that  the  manufactvuer  may  be 
contacted  for  disposition  of  certain 
damage  conditions  that  may  be  detected 
during  accomplishment  of  the 
modification,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  233 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
76  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  708  work 
hoius  per  airplane  to  accomplish  the 
proposed  modification  of  the  nacelle 
strut  and  wing  structiu-e  described  in 
Boeing  Service  Bulletin  767-54-0080.  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
at  no  cost  by  the  airplane  manufactiu"er. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,228,480,  or  $42,480  per  airplane. 

It  would  take  approximately  106  work 
hoiu-s  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-53-0069,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufactiuer. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $483,360,  or 
$6,360  per  airplane. 

It  would  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
actions  described  in  Boeing  Service 
Bulletin  767-54-0083,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figiu-es,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $4,560,  or 
$60  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accompUsh  the 
actions  described  in  Boeing  Service 
Bulletin  767-54-0088,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufactvuer. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $9,120,  or 
$120  per  airplane. 


It  would  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
proposed  actions  described  in  Boeing 
Service  Bulletin  767-54A0094,  Revision 

1 ,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  would  be 
provided  at  no  cost  by  the  airplane 
manufacturer.  Based  on  these  figures, 
the  cost  impact  of  these  proposed 
actions  on  U.S.  operators  is  estimated  to 
be  $91,200,  or  $1,200  per  airplane. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  actions  described  in  Boeing 
Service  Bulletin  767-57-0053,  Revision 

2,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  these  proposed  actions  on 
U.S.  operators  is  estimated  to  be 
$22,800,  or  $300  per  airplane. 

It  would  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
proposed  actions  described  in  Boeing 
Service  Bulletin  767-29-0057,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  by  the  airplane  manufacturer. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  actions  on  U.S. 
operators  is  estimated  to  be  $72,960,  or 
$960  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


Federal  Register /Vol.  65.  No.  132 /Monday.  July  10,  2000  / Proposed  Rule^ 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
.administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  part 
.59  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Boeing:  Docket  99-NM-365-AD. 

Applicability:  Model  767  series  airplanes 
powered  by  Pratt  &  Whitney  engines,  line 
numbers  1  through  663  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

Modifications 

(a)  When  the  airplane  has  reached'the 
flight  cycle  threshold  as  defined  by  the  flight 
cycle  threshold  formula  on  page  67  of  Boeing 
Service  Bulletin  767-54-0080,  dated  October 
7,  1999,  or  within  20  years  since  the  date  of 
manufacture,  whichever  occurs  first:  Modify 
the  nacelle  strut  and  wing  structure  on  both 
the  left  and  right  sides  of  the  airplane,  in 
accordance  with  the  service  bulletin.  Use  of 
the  flight  cycle  tlireshold  formula  described 


on  page  67  of  the  service  bulletin  is  em 
acceptable  alternative  to  the  20-year 
tlireshold,  provided  the  conditions  described 
in  paragraphs  1  and  2  of  page  67  have  been 
met. 

(b)  Prior  to  or  concurrently  with  the 
accomplishment  ofthe  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD;  as  specified  in 
paragraph  I.D.,  Table  2,  on  page  8  of  Boeing 
Service  Bulletin  767-54-0080,  dated  October 
7,  1999;  accomplish  the  actions  specified  in 
Boeing  Service  Bulletins  767-53-0069, 
Revision  1,  dated  January  29.  1998;  767-54- 
0083,  dated  September  17,  1998;  767-54- 
0088,  Revision  1,  dated  July  29,  1999;  767- 
54A0094,  Revision  1,  dated  September  16, 
1999;  767-57-0053,  Revision  2,  dated 
September  23,  1999;  and  767-29-0057,  dated 
December  16,  1993,  including  Notice  of 
Status  Change  NSC  1,  dated  November  23. 
1994;  as  applicable;  in  accordance  with  those 
service  bulletins.  Accomplishment  of  this 
paragraph  constitutes  terminating  action  for 
the  repetitive  inspections  required  by  AD  94- 
11-02,  amendment  39-8918,  and  AD  99-07- 
06,  amendment  39-11091. 

Note  2:  Paragraph  (b)  of  this  AD  specifies 
prior  or  concurrent  accomplishment  of 
Boeing  Service  Bulletin  767-57-0053, 
Revision  2,  dated  September  23,  1999; 
however.  Table  2,  on  page  8  of  Boeing 
Service  Bulletin  767-54-0080,  dated  October 
7, 1999,  specifies  prior  or  concurrent 
accomplishment  ofthe  original  issue  ofthe 
service  bulletin.  Therefore,  accomplishment 
ofthe  applicable  actions  specified  in  Boeing 
Service  Bulletin  767-57-0053,  dated  )ime  27, 
1996,  or  Revision  1,  dated  October  31, 1996, 
prior  to  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  actions  required  by  paragraph  (b)  of  this 
AD. 

Repair 

(c)  If  any  damage  to  airplane  structure  is 
found  during  the  accomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD;  and  the  service  bulletin  specifies  to 
contact  Boeing  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FA  A, 
Transport  Airplane  Directorate.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
ofthe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  3. 
2000. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-17302  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 

Dotted  States  Patent  and  Trademark 

Office 

37  CFR  Part  1 

RIN  065'    AB19 

Treatment  of  Uniocatabte  ADplicatlon 
and  Patent  Files 

agency:  United  States  Patent  and 

Trademark  Office,  Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  is  proposing  to  amend 
the  rules  of  practice  to  provide  for  the 
replacement  of  application  and  patent 
files  that  caimot  be  located  after  a 
reasonable  search.  This  change  is 
designed  to  expedite  the  process  of 
application  and  patent  file 
reconstruction  to  minimize  the 
processing  or  examination  delays 
resulting  when  the  Office  cannot  locate 
an  application  or  patent  file  after  a 
reasonable  search. 

DATES:  Comment  Deadline  Date:  To  be 
ensured  of  consideration,  written 
comments  must  be  received  on  or  before 
August  9.  2000.  No  pubbc  hearing  will 
be  held 

ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to: 
reconstruct.coniments@uspto.gov. 
Comments  may  also  be  submitted  by 
mail  addressed  to:  Box  Comments — 
Patents,  Commissioner  for  Patents, 
Washington.  DC  20231;  or  by  facsimile 
to  (703)  872-9411,  marked  to  the 
attention  of  Robert  W.  Bahr.  Although 
comments  may  be  submitted  by  mail  or 
facsimile,  the  Office  prefers  to  receive 
comments  via  the  Internet.  If  comments 
are  submitted  by  mail,  the  Office  would 
prefer  that  the  comments  be  submitted 
on  a  DOS  formatted  3V2  inch  disk 
accompanied  by  a  paper  copy. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  Patent 
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Legal  Administration  in  the  Office  of  the 
Deputy  Commissioner  for  Patent 
Examination  Policy,  Room  3-C23  of 
Crystal  Plaza  4,  2201  South  Clark  Place. 
Arlington.  Virginia,  and  will  be 
available  through  anonymous  file 
transfer  protocol  (ftp)  via  the  Internet 
(address:  http://www.uspto.gov).  Since 
comments  will  be  made  available  for 
public  inspection,  information  that  is 
not  desired  to  be  made  public,  such  as 
an  address  or  phone  number,  should  not 
be  included  in  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W,  Bahr  by  telephone  at  (703) 
308-6906,  or  by  mail  addressed  to:  Box 
Comments — Patents.  Commissioner  for 
Patents.  Washington.  DC  20231,  or  by 
facsimile  to  (703)  872-9411.  marked  to 
the  attention  of  Robert  W.  Bahr. 
SUPPLEMENTARY  INFORMATION:  Over 
J30,0UU  patent  appliLdtiuns  (provisional 
and  nonprovisional)  were  filed  in  the 
United  States  Patent  and  Trademark 
Office  (Office)  in  fiscal  year  1999.  On 
occasion,  an  application  or  patent  file 
cannot  be  located. 

When  an  application  or  patent  file 
cannot  be  located  after  a  reasonable 
search  and  the  application  or  patent  file 
is  necessary  to  conduct  business  before 
the  Office,  the  Office  will  "reconstruct" 
the  application  or  patent  file.  This 
involves  placing  a  duplicate  of  the 
original  application  papers  and 
duplicates  of  all  of  the  correspondence 
between  the  Office  and  applicant  or 
patentee  in  a  new  file  wrapper.  The 
Office  currently  (since  the  spring  of 
1997)  uses  its  Patent  Application 
Capture  and  Review  (PACR)  system  to 
image  scan  the  application  papers 
submitted  on  the  filing  date  of  the 
application  (except  for  any  appendix  or 
information  disclosure  statement)  and  to 
create  an  electronic  database  (PACR 
database)  containing  the  Office's 
archival  record  of  the  original 
application  papers  (application  papers 
were  microfilmed  prior  to  the  spring  of 
1997).  Thus,  the  Office  can  obtain  a 
copy  of  the  original  application  papers 
from  its  archival  PACR  database  (or 
microfilm  records).  The  Office, 
however,  does  not  possess  a  duplicate 
copy  of  subsequent  correspondence 
from  the  applicant  or  patentee  (e.g.. 
applicant  replies  or  other  papers) 
concerning  the  application  or  patent. 
While  the  Office  may  have  a  copy  of 
some  Office  correspondence  (Office 
actions  saved  on  a  disc  or  computer 
hard  drive),  the  Office  often  does  not 
possess  a  complete  copy  of  the  Office 
correspondence  concerning  the 
application  or  patent  (e.g..  paper-based 
forms  or  notices).  Thus,  to  accurately 
reconstruct  a  file,  the  Office  must 


request  that  the  applicant  or  patentee 
either  provide  a  complete  copy  of  his  or 
her  record  of  the  correspondence 
between  the  Office  and  the  applicant  or 
patentee,  or  produce  his  or  her  record  of 
the  correspondence  between  the  Office 
and  the  applicant  or  patentee  for  the 
Office  to  copy. 

In  a  pending  application,  the  request 
that  applicant  provide  a  copy  of  (or 
produce)  his  or  her  record  of  the 
correspondence  between  the  Office  and 
the  applicant  does  not.  under  current 
practice,  require  a  reply  within  any  set 
time  period.  This  adds  to  the  delay  in 
processing  and  examination  resulting 
from  the  inability  to  locate  the 
application.  To  expedite  the  process  of 
reconstructing  the  file  of  an  application 
or  patent  file,  the  Office  is  proposing  to 
amend  the  rules  of  practice  to  provide 
that  the  Office  will  now  set  a  time 
period  within  which  applicant  or 
patentee  must  either  provide  a  complete 
copy  of  his  or  her  record  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee,  or  produce  his 
or  her  record  of  the  correspondence 
between  the  Office  and  the  applicant  or 
patentee  for  the  Office  to  copy.  Since  it 
is  axiomatic  that  the  Office  cannot 
continue  to  examine  an  application  that 
it  does  not  have  a  complete  copy  of,  the 
failure  to  timely  provide  a  copy  of  (or 
produce)  his  or  her  record  of  the 
correspondence  between  the  Office  and 
the  applicant  in  a  pending  application 
will  result  in  abandonment  of  the 
application. 

Corresponding  with  an  applicant  or 
patentee  in  an  abandoned  application  or 
patent  is  often  difficult  because  address 
information  is  often  not  kept  up-to-date 
in  abandoned  applications  and  patents. 
There  are  many  good  reasons  for 
keeping  correspondence  information 
up-to-date  in  an  abandoned  application 
or  patent.  Some  examples  follow:  Patent 
applicants  and  patent  owners  should 
keep  the  correspondence  address  and 
any  fee  address  for  the  patent  up-to-date 
to  ensure  that  correspondence  is  mailed 
to  applicant's  or  patentee's  ciurent 
address.  In  an  abandoned  application, 
the  Office  may  attempt  to  communicate 
with  applicant  regarding  a  petition  for 
access.  If  the  address  has  not  been 
updated,  then  the  Office  may  not  be  able 
to  consider  applicant's  views  in 
deciding  whether  to  release  the 
application  to  a  member  of  the  public. 
The  Customer  Number  Practice 
described  in  section  403  of  the  Manual 
of  Patent  Examining  Procedure  (7th  ed. 
1998)  (Rev.  1,  Feb.  2000)(MPEP) 
provides  a  procediu-e  where  a  patent 
applicant  or  owner  can  easily  change 
the  correspondence  address  for  a 
number  of  patents  or  patent 


applications.  In  addition,  the  "Fee 
Address"  Indication  Form  (PTO/SB/47) 
(reproduced  at  MPEP  2595)  enables  a 
patent  owner  to  complete  one  form  to 
designate  a  single  fee  address  for  any 
number  of  patents  or  applications  in 
which  the  issue  fp"  has  been  paid. 

When  changing  the  address(es) 
associated  with  a  patent,  the  patent 
owTier  should  bear  in  mind  that  the 
Office  has  a  number  of  addresses  related 
to  the  patent:  (1)  An  application 
correspondence  address:  (2)  the  return 
address  for  the  assignment  documents; 
and  (3)  the  fee  address  for  maintenance 
fee  purposes.  See  MPEP  2540.  The 
correspondence  address  is  generally  the 
address  to  which  the  patent  application 
prosecution  was  sent  and  is  often  not 
up-to-date  within  a  few  years  of  patent 
issuance.  As  a  result,  the  regulations 
related  to  reexamination  proceedings 
require  that  a  patent  owner  be  served 
with  a  copy  of  a  Reexamination  Request 
at  the  Office  of  Enrollment  and 
Discipline  address  for  the  attorney  or 
agent  of  record,  if  there  is  an  attorney  or 
agent  of  record.  See  MPEP  2220.  If  there 
is  no  attorney  or  agent  of  record,  the 
copy  is  required  to  be  served  upon  the 
patent  owner.  See  §  1.33(c).  In  the 
procedure  to  obtain  a  copy  of  a  patent 
file  set  forth  in  this  notice,  the  request 
will  be  directed  to  the  correspondence 
address. 

The  Office  is  plaiuiing  for  full 
electronic  submission  of  applications 
and  related  documents  by  fiscal  year 
2003.  Once  the  Office  is  able  to 
transition  to  a  total  Electronic  File 
Wrapper  environment,  the  inability  to 
locate  a  paper  application  file  (and  the 
consequent  need  for  the  Office  to  obtain 
a  copy  of  applic:ant's  or  patentee's 
record  of  the  correspondence  between 
the  Office  and  the  applicant  or  patentee) 
should  no  longer  be  a  significant  issue. 
However,  this  rule  change  is  necessary 
to  provide  for  the  replacement  of 
unlocatable  application  and  patent  files 
until  the  Office  has  completely 
transitioned  to  a  total  Electronic  File 
Wrapper  environment 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations,  Part  1  is  proposed  to  be 
amended  as  follows: 

Section  1.251  is  proposed  to  be  added 
to  set  forth  a  procedure  for  the 
reconstruction  of  the  file  of  a  patent 
application,  patent,  or  other  patent- 
related  proceeding  that  cannot  be 
located  after  a  reasondble  search. 

Section  1.251(a)  provides  that  in  the 
event  the  Office  cannot  locate  the  file  of 
an  application,  patent,  or  other  patent- 
related  proceeding  after  a  reasonable 
search,  the  Office  will  notif\'  the 
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applicant  or  patentee  and  set  a  time 
period  within  which  the  applicant  or 
patentee  must  comply  with  §  1.251(b). 
The  phrase  "an  application"  applies  to 
any  type  of  application  (national  or 
international),  and  regardless  of  the 
status  (pending  or  abandoned)  of  the 
application. 

Section  1.251(b)  provides  that  if  an 
applicant  or  patentee  has  been  given 
notice  under  §  1.251(a)  that  the  Office 
cannot  locate  the  file  of  a  patent, 
application,  or  other  patent-related 
proceeding  after  a  reasonable  search, 
applicant  or  patentee  must  do  one  of  the 
following  within  the  time  period  set  in 
the  notice:  (1)  Provide  a  copy  of  his  or 
her  record  of  all  of  the  correspondence 
between  the  Office  and  the  applicant  or 
patentee  for  such  application,  patent,  or 
other  proceeding,  a  list  of  such 
correspondence,  and  a  statement  that 
the  copy  is  a  complete  and  accurate 
copy  of  the  correspondence  between  the 
Office  and  the  applicant  or  patentee  for 
such  application,  patent,  or  other 
proceeding;  or  (2)  produce  his  or  her 
record  of  all  of  the  correspondence 
between  the  Office  and  the  applicant  or 
patentee  for  such  application,  patent,  or 
other  proceeding  for  the  Office  to  copy, 
and  provide  a  statement  that  the  papers 
are  a  complete  and  accurate  record  of 
the  correspondence  between  the  Office 
and  the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding. 
Any  appendix  or  information  disclosure 
statement  submitted  with  an  application 
is  not  contained  m  the  Office's  archival 
PACK  database;  therefore,  the  applicant 
or  patentee  must  also  provide  a  copy  of 
any  appendix  or  information  disclosiu^ 
statement  submitted  with  the 
application. 

Section  1.251(b)  also  provides  for  the 
situation  in  which  an  applicant  or 
patentee  does  not  possess  a  complete 
copy  of  the  correspondence  between  the 
Office  and  the  applicant  or  patentee.  In 
such  a  situation,  the  applicant  or 
patentee  must  provide:  (1)  A  copy  of  his 
or  her  record  (if  any)  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding; 
(2)  a  list  of  such  correspondence;  and  (3) 
a  statement  that  applicant  or  patentee 
does  not  possess  a  complete  copy  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding 
and  that  the  copy  is  a  complete  and 
accurate  copv  of  his  or  her  record  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding. 

Thus,  if  the  applicant  or  patentee 
possesses  some  (but  not  all)  of  the 
correspondence  between  the  Office  and 


the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding, 
the  applicant  or  patentee  is  to  reply  by 
providing  a  copy  of  all  the 
correspondence  contained  in  applicant's 
or  patentee's  records.  If  applicant  or 
patentee  does  not  possess  any  record  of 
the  correspondence  between  the  Office 
and  the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding, 
the  applicant  or  patentee  is  to  reply 
with  a  statement  to  that  effect. 

Section  1.251(c)  provides  that  with 
regard  to  a  pending  application,  the 
failure  to  provide  a  timely  reply  to  such 
a  notice  will  result  in  abandonment  of 
the  application. 

Classification 

Regulatory  Flexibility  Act 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553  (or  any  other 
law),  an  initial  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  is 
not  required.  See  5  U.S.C.  603. 

Executive  Order  13132 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132  (August  4,  1999). 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  (September  30,  1993). 

Paperwork  Reduction  Act 

This  notice  involves  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  collection 
of  information  involved  in  this  notice 
has  been  submitted  for  approval  by 
OMB  under  control  number  0651-0031. 
The  United  States  Patent  and  Trademark 
Office  is  resubmitting  this  information 
collection  package  to  OMB  for  its  review 
and  approval  because  the  changes  in 
this  notice  affect  the  information 
collection  requirements  associated  with 
that  information  collection  package. 

The  title,  description,  ana  respondent 
description  of  this  information 
collection  is  shown  below  with  an 
estimate  of  the  annual  reporting 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
principal  impact  of  the  changes  in  this 
notice  is  to  set  forth  the  procedures  for 
obtaining  a  copy  of  applicant's  or 


patentee's  record  of  the  correspondence 
between  the  Office  and  the  applicant  or 
patentee  for  an  application,  patent,  or 
other  proceeding  when  necessary  to 
reconstruct  the  file  of  such  application, 
patent,  or  other  proceeding. 

OMB  Number:  0651-0031. 

Title:  Patent  Processing  (Updating). 

Form  Numbers:  PTO/SB/08/21-27/ 

31/42/43/61/62/63/64/67/68/91/92/96/ 
97. 

Type  of  Review:  Approved  through 
October  of  2002. 

Affected  Public:  Individuals  or 
Households,  business  or  other  for-profit 
institutions,  not-for-profit  institutions 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
2,231,365. 

Estimated  Time  Per  Response:  0.46 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,018,736  hours. 

Needs  and  Uses:  During  the 
processing  for  an  application  for  a 
patent,  the  applicant/agent  may  be 
required  or  desire  to  submit  additional 
information  to  the  United  States  Patent 
and  Trademark  Office  concerning  the 
examination  of  a  specific  application. 
The  specific  information  required  or 
which  may  be  submitted  includes: 
Information  Disclosure  Statements; 
Terminal  Disclaimers;  Petitions  to 
Revive;  Express  Abandonments;  Appeal 
Notices;  Petitions  for  Access;  Powers  to 
Inspect;  Certificates  of  Mailing  or 
Transmission:  Statements  under 
§  3.73(b);  Amendments,  Petitions  and 
their  Transmittal  Letters;  and  Deposit 
Account  Order  Forms. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  rediicing  this  burden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  United  States 
Patent  and  Trademark  Office, 
Washington,  D.C.  20231,  or  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  725  17th  Street,  N.W., 
Washington,  D.C.  20503  (Attn:  Desk 
Officer  for  the  United  States  Patent  and 
Trademark  Office). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
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requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currenUy  valid 
OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements,  Small  Businesses. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  part  1  is  proposed  to 
be  amended  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 

PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2). 

2.  Section  1.251  is  added  immediately 
following  §  1.248  to  read  as  follows: 

§1.251     Unlocatable  file. 

(a)  In  the  event  that  the  Office  cannot 
locate  the  file  of  an  application,  patent, 
or  other  patent-related  proceeding  after 
a  reasonable  search,  the  Ofiice  will 
notify  the  applicant  or  patentee  and  set 
a  time  period  within  which  the 
applicant  or  patentee  must  comply  with 
one  of  paragraphs  (b)(1).  (b)(2),  or  (b)(3) 
of  this  section. 

(b)  If  an  applicant  or  patentee  has 
been  given  notice  under  paragraph  (a)  of 
this  section  that  the  Office  cannot  locate 
the  file  of  a  patent,  application,  or  other 
patent-related  proceeding  after  a 
reasonable  search,  applicant  or  patentee 
must  do  one  of  the  following  within  the 
time  period  set  in  the  notice: 

(1)  Provide  a  copy  of  the  applicant's 
or  patentee's  record  of  all  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding, 
a  list  of  such  correspondence,  and  a 
statement  that  the  copy  is  a  complete 
and  accurate  copy  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding; 

(2)  Produce  the  applicant's  or 
patentee's  record  of  all  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding 
for  the  Office  to  copy,  cind  provide  a 
statement  that  the  copy  is  a  complete 
and  accurate  copy  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding; 
or 

(3)  If  applicant  or  patentee  does  not 
possess  a  complete  copy  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 


application,  patent,  or  other  proceeding, 
provide  a  copy  of  the  applicant's  or 
patentee's  record  (if  any)  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding, 
a  list  of  such  correspondence,  and  a 
statement  that  applicant  or  patentee 
does  not  possess  a  complete  copy  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding 
and  that  the  copy  provided  is  a 
complete  and  accurate  copy  of 
applicant's  or  patentee's  record  of  the 
correspondence  between  the  Office  and 
the  applicant  or  patentee  for  such 
application,  patent,  or  other  proceeding. 

(c)  With  regard  to  a  pending 
application,  failure  to  timely  comply 
with  one  of  paragraphs  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section  will  result  in 
abandoiunent  of  the  application. 

Dated:  June  30,  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  00-17182  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  3S10-16-4J 


ENVIRONMEffTAL  PROTECTION 

AGENCY 

40  CFR  Part  52 

[RI-042-01 -6990b:  A-1-FRL-6727-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire.  Rhode  Island,  and 
Vermont:  Aerospace  Negative 
Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  negative  declarations  submitted 
by  the  States  of  New  Hampshire,  Rhode 
Island,  and  Vermont  for  aerospace 
coating  operations.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 


proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  August  9,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  States  submittals  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
EPA  New  England,  One  Congress  Street, 
11th  floor,  Boston,  MA  02114-2023. 
Copies  of  New  Hampshire's  submittal 
are  also  available  at  Air  Resources 
Division,  Department  of  Environmental 
Services,  6  Hazen  Drive,  P.O.  Box  95, 
Concord,  NH  03302-0095.  Copies  of 
Rhode  Island's  submittal  are  also 
available  at  Office  of  Air  Resources, 
Department  of  Environmental 
Management.  235  Promenade  Street, 
Providence,  RI  02908-5767.  Copies  of 
Vermont's  submittal  are  also  available 
Air  Pollution  Control  Division,  Agency 
of  Natural  Resources,  Building  3  South, 
103  South  Main  Street,  Waterbury.  VT 
05676 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  918-1047. 
SUPPLEMENTARY  INFORMATION:  For 
additional  intormation.  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated;  June  12,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA  New  England. 
[FR  Dor  00-16627  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[OH  103-1b;  FRL-6731-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  Ohio, 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  maintenance  plan  and  redesignation  of 
Cuyahoga  and  Jefferson  Counties,  Ohio, 
to  attainment  for  particulate  matter, 
specifically  for  particles  known  as  PMio- 


Federal  Register/ Vol.  65,  No.  132 /Monday.  July  10.  2000 / Proposed  Rules  42313 


Ohio  requested  this  action  on  May  22. 
2000.  In  proposing  this  action,  EPA 
proposes  to  conclude  that  these  areas 
are  meeting  the  standard  and  have  plans 
for  assuring  continued  attainment. 
Although  for  administrative 
convenience  EPA  is  only  proposing 
action  on  the  Ohio  portion  of  the 
Steubenville  area,  this  action  reflects  a 
review^  of  air  quality  for  the  entire  area 
and  Ohio's  fulfillment  of  its  portion  of 
aH  area-wide  attainment  plan  that  it 
developed  jointly  with  West  Virginia. 
EPA  anticipates  receiving  and 
rulemaking  in  the  near  futiu-e  on  a 
similar  request  from  West  Virginia  for 
redesignation  of  its  portion  of  the 
Steubenville  area. 

This  action  reflects  parallel 
processing  of  Ohio's  request.  Ohio  has 
proposed  to  request  redesignation  of  the 
above  two  coiuities.  Ohio  held  a  hearing 
on  its  proposed  request  on  June  12, 
2000.  and  anticipates  making  a  final 
request  for  redesignation  shortly 
thereafter.  Since  Ohio's  final 
redesignation  request  will  likely  be 
similar  to  its  proposed  request,  EPA  is 
proposing  approval  action  on  Ohio's 
request.  If  the  final  request  differs 
significantly  from  the  proposed  request, 
EPA  will  repropose  action  on  the 
request.  Otherwise,  EPA  anticipates 
proceeding  directly  to  final  action. 
DATES:  Written  comments  on  this 
proposed  rule  must  arrive  on  or  before 
.August  9.  2000. 

ADDRESSES:  Send  comments  to:  J.  Elmer 
Bortzer,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  are 
available  for  inspection  at  the  following 
address:  (We  recommend  that  you 
telephone  John  Summerhays  at  (312) 
886-6067,  before  visiting  the  Region  5 
Office.) 
U.S.  Environmental  Protection  Agency, 

Region  5,  Air  and  Radiation  Division 

(AR-18J),  n  West  Jackson  Boulevard, 

Chicagn.  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5.  Chicago,  Illinois  60604,  (312) 
886-6067 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

I.  Review  of  Redesignation  Request 

1.  What  criteria  is  EPA  using? 

2.  Are  the  areas  attaining  the  standards? 

3.  Has  EPA  fully  approved  the  plans? 

4.  Is  attainment  due  to  permanent  emission 
reductions? 


5.  Does  the  maintenance  plan  assure 
continued  attainment? 

6.  Has  the  State  met  Section  110  and  Part 
D? 

II.  Proposed  Rulemaking  Action 
in.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility 

F.  Unfunded  Mandates 

I.  Review  of  Redesignation  Request 

1.  VWiat  Criteria  Is  EPA  Using? 

Ohio's  letter  of  May  22,  2000,  requests 
rulemaking  on  redesignation  of 
Cuyahoga  and  Jefferson  Counties  from 
nonattainment  to  attainment  for  PMjo. 
The  central  criteria  for  redesignations 
fi'om  nonattaiiunent  to  attainment  are  in 
section  107(d)(3)(E)  of  the  Clean  Air 
Act.  EPA  may  not  promulgate  such  a 
redesignation  unless:  (A)  the  area  has 
attained  the  applicable  NAAQS,  (B)  the 
area  has  a  fully  approved  SIP  under 
section  llO(k)  of  the  Act,  (C)  EPA  has 
determined  that  the  improvement  in  air 
quality  in  the  area  is  due  to  permanent 
and  enforceable  emission  reductions, 
(D)  EPA  has  determined  that  the 
maintenance  plan  for  the  area  has  met 
all  of  the  requirements  of  section  175A 
of  the  Act.  and  (E)  the  state  has  met  all 
requirements  applicable  to  the  area 
imder  section  110  and  part  D  of  the  Act. 

EPA  has  issued  a  variety  of  relevant 
guidance.  The  most  relevant  guidance 
on  redesignations  is  given  in  a 
September  4,  1992,  memorandiun 
issued  by  the  Director  of  EPA's  Office  of 
Air  Quality  Plaiming  and  Standards. 
Guidance  relevant  to  the  evaluation  of 
monitoring  data  is  given  in  Appendix  K 
of  Title  40  Code  of  Federal  Regulations 
Part  50  (40  CFR  50).  Guidance  relevant 
to  maintenance  plan  review  is  included 
in  the  September  4,  1992, 
memorandum. 

2.  Are  the  Areas  Attaining  the 
Standards? 

At  issue  in  this  ridemaking  are 
designations  promulgated  on  November 
6,  1991,  based  on  the  PMio  standards  as 
given  in  40  CFR  50.6.  EPA  also  set 
newer  standards  for  PMio  as  well  as  new 
standards  for  PM2  5,  promulgated  on 
July  18,  1997,  and  codified  at  40  CFR 
50.7.  EPA  expected  to  promulgate 
designations  for  the  newer  PMio 
standards  and  rescind  the  designations 
for  the  older  PMio  standards,  but  the 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  has  vacated  the  newer  PMio 
standards.  While  this  court  decision  is 
under  appeal,  Ohio  has  requested  that 
the  still  extant  designations  for 
Cuyahoga  and  Jeff^erson  Coimties  for  the 


older  PMio  standards  be  changed  from 
nonattainment  to  attainment. 

The  September  4,  1992  guidance 
recommends  evaluating  three  years  of 
representative  monitoring  data.  Ohio 
monitors  PMio  concentrations  at 
numerous  locations  in  Cuyahoga  and 
Jefferson  Counties,  including  locations 
expected  to  observe  the  highest 
concentrations  in  these  coimties. 
Detailed  results  of  this  monitoring  are 
available  in  EPA's  Air  Information 
Retrieval  System  (AIRS)  and  on  the 
internet  at  http://www.epa.gov/airsdata/ 
monsum.htm.  Ohio's  submittal 
siunmarizes  this  air  quality  data  and 
analyzes  the  expected  likelihood  of 
exceeding  the  air  quality  standards. 

For  Cuyahoga  County,  Ohio's 
submittal  includes  information  from 
eight  monitoring  sites,  six  of  which  are 
located  in  the  central  part  of  Cleveland 
where  emissions  are  highest  and  the 
highest  concentrations  are  expected. 
Ohio  provided  data  for  the  most  recent 
three  years,  i.e.,  1997  to  1999.  All  sites 
recorded  annual  average  concentrations 
below  the  annual  average  standard  in  all 
three  years.  Six  of  these  eight  sites  also 
recorded  no  exceedances  of  the  24-hour 
standard.  Two  sites  in  central  Cleveland 
recorded  exceedances  and  must  be 
analyzed  with  respect  to  expected 
exceedances. 

The  monitoring  site  in  Cuyahoga  that 
has  been  most  likely  to  exceed  air 
quality  standards  is  site  number  39- 
035-0013,  at  2785  Broadway.  During 
1997  to  1999,  this  site  recorded 
concentrations  above  the  24-hour 
average  standard  of  150  jig/m^  on  two 
days — once  in  1998  and  once  in  1999. 
Therefore,  Ohio  analyzed  expected 
exceedances  for  this  site  in  accordance 
with  Appendix  K  of  40  CFR  50. 
Appendix  K  provides  procedures  for 
estimating  a  probability  number  of 
exceedances  expected  for  days  without 
valid  monitoring  data.  These  procedures 
generally  assume  that  the  probability  of 
an  exceedance  on  days  without  valid 
monitoring  data  equals  the  probability 
of  an  exceedance  among  days  with  vabd 
data  for  the  same  calendar  quarter.  For 
the  2785  Broadway  site,  for  1998,  the 
monitor  recorded  1  exceedance  among 
the  86  days  during  the  second  quarter 
with  valid  data.  Therefore,  the  5  days 
during  that  quarter  without  valid  data 
were  estimated  to  have  an  additional  (5 
X  Vse)  or  .06  expected  exceedances,  for 
a  total  of  1.06  expected  exceedances. 
For  1999,  this  monitor  recorded  1 
exceedance  during  the  85  days  of  the 
first  quarter  with  valid  data,  so  the 
remaining  5  days  were  estimated  to 
have  (5  x  Vss)  or  .06  expected 
exceedances,  for  a  total  of  1.06  expected 
exceedances.  The  three  year  average  at 
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this  site  is  therefore  0. 7  expected 
exceedances.  Since  the  24-hour 
standard  is  met  when  the  average 
number  of  expected  exceedances  of  150 
|ig/m'  is  1.0  or  less,  this  indicates 
attainment  of  this  standard. 

The  other  monitoring  site  with  a 
measured  exceedance  is  site  number 
39-035-0060,  at  East  14th  Street  and 
Orange  Avenue.  This  site  has  two 
operating  instruments:  a  high  volume 
sampler  which  collects  samples  once 
every  six  days,  and  a  continuous 
instrument  which  operates  every  day. 
This  site  is  1  kilometer  from  the  2785 
Broadway  site. 

One  exceedance  of  150  ng/m^  was 
recorded  at  the  14th  and  Orange  site  in 
1997  to  1999,  recorded  by  the  high 
volume  sampler  in  the  first  quarter  of 
1999.  Appendix  K  and  related  guidance 
authorizes  an  exemption  from  the 
missing  data  adjustment  if  daily 
sampling  is  initiated  at  the  site  or  daily 
sampling  occurs  at  another  site  in  the 
area  that  is  a  worst  concentration  site. 
The  2785  Broadway  site  makes  daily 
readings  and  is  a  nearby  worst 
concentration  site,  having 
concentrations  similar  to  those  at  the 
14th  and  Orange  site  but  being 
somewhat  more  prone  to  observe 
exceedances.  Indeed,  on  the  day  that  the 
14th  and  Orange  site  observed  an 
exceedance,  the  2785  Broadway  site 
observed  an  exceedance  as  well. 
Therefore,  a  missing  data  adjustment 
need  not  be  done  for  the  1999 
exceedance  at  this  site.  Instead.  EPA 
evaluates  the  14th  and  Orange  site  as 
having  1.0  expected  exceedance  in 
1999,  zero  expected  exceedances  for 
1997  and  1998,  and  thus  a  three  year 
average  of  0.3  expected  exceedances. 

Fiulher  justification  for  exempting  the 
14th  and  Orange  site  from  evaluation  of 
expected  exceedances  for  days  lacking 
high  volume  sampler  data  is  the 
availability  of  daily  concentration 
rheasurements  by  another  instrument  at 
the  same  site.  Data  from  this  other 
instrument  support  EPA's  belief  that  the 
likelihood  of  measured  exceedances  at 
this  location  is  low  and  that  the 
percentage  of  high  volume  samples 
found  to  exceed  the  standard  (one  day 
among  14  samples  for  the  first  quarter 
of  1999)  overstates  the  actual  likelihood 
of  exceedances  at  this  location. 

The  two  instruments  at  this  site  use 
different  methods,  but  both  methods 
give  valid  indication  of  whether  an 
exceedance  of  the  standard  has 
occurred.  Conceptually,  one  could 
evaluate  the  data  from  the  two 
instruments  on  a  day-by-day  basis  to 
assess  the  number  of  days  that  are  above 
or  below  the  standard  at  this  location 
and  the  number  of  days  for  which  the 


air  quality  there  is  unknown.  Of  the  90 
days  in  the  first  quarter  of  1999,  74  days 
had  only  continuous  sampler  data,  13 
days  had  both  high  volume  sampler  data 
and  continuous  sampler  data,  1  day  had 
only  high  volume  sampler  data,  and  2 
days  had  no  data.  For  the  74  days  with 
only  continuous  sampler  data,  all  days 
were  below  the  level  of  the  standard;  in 
fact,  all  days  had  concentrations  below 
80  ng/m3.  Similarly,  for  the  13  days 
with  both  continuous  sampler  and  high 
volume  sampler  data,  both  instruments 
showed  concentrations  that  in  all  cases 
were  below  60  ng/m^.  The  one  day  with 
only  high  volume  sampler  data  showed 
a  concentration  above  the  standard  (at 
233  Hg/m3).  That  is,  the  88  days  with 
data  from  either  or  both  instruments 
included  one  day  that  exceeded  the 
standard  and  87  days  in  which  one  or 
both  instnunents  indicated  were  below 
the  standard.  This  suggests  that  the 
location  had  one  day  with  a  known 
exceedance  and  2  days  without  data 
which  could  be  estimated  to  have  a  1  in 
88  likelihood  of  exceeding  the  standard. 
When  considered  in  combination  with 
the  two  years  with  no  measured 
exceedances,  this  further  supports  the 
view  that  the  standard  was  attained  at 
this  location. 

For  the  Steubenville  area,  the 
assessment  must  address  air  quality  in 
the  West  Virginia  as  well  as  the  Ohio 
portion  of  the  area.  Although  this 
rulemaking  only  addresses  the  Ohio 
portion  of  the  area,  the  first  requfrement 
is  that  the  entire  area  meet  the  air 
quality  standard.  Therefore,  the  analysis 
of  Steubenville  area  air  quality 
addressed  the  one  monitor  in 
Follansbee,  West  Virginia,  as  well  as  the 
five  monitoring  locations  in  Jefferson 
County,  Ohio.  Monitors  at  all  six 
locations  have  recorded  no  24-hour 
average  values  above  1 50  ^g/m^  and  no 
aimual  average  values  above  50  ^g/m3 
since  1990.  Although  the  record  has  a 
significant  data  gap  in  the  third  and 
fourth  quarters  of  1997,  complete  data 
for  1994  to  1996  as  well  as  for  1998  and 
1999  show  attainment.  The  data  that  are 
available  for  1997  also  show  no 
exceedances,  so  these  data  are 
consistent  with  the  conclusion  based  on 
the  other  years'  data  that  this  area  has 
been  attaining  the  standard. 

Begiiming  in  1998,  Ohio  has  taken 
less  frequent  samples  at  some  sites.  EPA 
concurred  with  this  change,  concluding 
on  the  basis  of  prior  data  that  the 
reduced  sampling  frequency  would 
provide  sufficient  data  to  evaluate  the 
area's  attainment  status.  EPA  believes 
the  data  are  adequate  to  conclude  that 
all  portions  of  the  Steubenville  area  are 
attaining  both  the  24-hoiu  and  the 
annual  average  standards. 


In  summary,  Cuyahoga  County  has 
recorded  no  recent  exceedances  of  the 
annual  standard,  no  exceedances  of  the 
24-hour  standard  at  six  of  eight  sites, 
and  below  the  acceptable  1.0  expected 
exceedances  of  the  24-hour  standard  at 
the  other  two  sites.  The  Steubenville 
area  has  recorded  no  recent  exceedances 
of  either  PMio  air  quality  standard. 
Therefore,  both  areas  are  attaining  both 
of  the  applicable  PMio  air  quality 
standards.  , 

3.  Has  EPA  Fully  Approved  the  Plans? 

EPA  approved  most  of  Ohio's 
particulate  matter  regulations  on  May 
27,  1994,  at  59  FR  27464.  This 
rulemaking  approved  numerous 
statewide  regulations  as  well  as  rules  for 
Cuyahoga  and  Jefferson  Counties. 
Nevertheless,  EPA  concluded  that  Ohio 
had  not  satisfied  selected  requirements. 
Ohio  provided  a  supplemental  submittal 
to  EPA  on  November  3,  1995.  On  June 
12,  1996,  at  61  FR  29662,  EPA 
concluded  that  Ohio  had  satisfied  all 
requirements  for  both  Cuyahoga  and 
Jefferson  Counties.  Although  EPA  is  not 
rulemaking  on  redesignation  of  the  West 
Virginia  portion  of  the  Steubenville 
area,  EPA  approved  the  companion  plan 
for  West  Virginia's  portion  of  the  area 
on  November  15.  1996,  at  61  FR  58481. 
Ohio's  and  West  Virginia's  plans  were 
developed  jointly  and  include  the  same 
attainment  strategy.  Thus,  with  respect 
to  redesignation  of  the  Ohio  portion  of 
the  Steubenville  area,  EPA  has  approved 
Ohio's  portion  of  a  collectively  accepted 
and  approved  plan  for  assuring 
attainment  in  this  area. 

4.  Is  Attainment  Due  to  Permanent 
Emission  Reductions? 

Ohio's  plan  requires  permanent 
emission  reductions  at  a  wide  range  of 
facilities.  The  emission  reductions 
include  installation  of  air  pollution 
control  equipment  to  capture  and 
control  particulate  matter  that  was 
previously  emitted.  The  reductions  also 
include  required  efforts  to  reduce 
emissions  from  plant  roadways  and 
storage  piles.  These  reductions  have  led 
to  these  counties  now  attaining  the 
standards. 

5.  Does  the  Maintenance  Plan  Assure 
Continued  Attainment? 

Ohio's  maintenance  plans  for 
Cuyahoga  County  and  the  Steubenville 
area  consist  mainly  of  the  emission 
limits  in  the  attainment  plan  noted 
above  that  EPA  approved  in  1996.  That 
plan  included  an  inventory  of  maximum 
allowable  emissions  from  the  most 
significant  sources  of  particulate  matter 
emissions  in  these  areas,  and 
demonstrated  that  the  areas  would 
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achieve  and  maintain  attainment  even  if 
the  sources  operated  at  maximum 
capacity.  The  only  remaining  issue  is 
whether  background  impacts  from 
sources  that  lack  such  limits,  such  as 
diesel  vehicles  and  home  heating,  will 
increase  sufficiently  to  cause  violations 
of  the  air  quality  standard. 

Ohio  provided  census  information 
indicating  a  declining  population  in 
Cuyahoga  and  Jefferson  Counties.  This 
indicates  that  the  minor  source  types 
not  regulated  in  Ohio's  rules  will  likely 
have  declining  emissions.  Ohio  also 
notes  the  expected  decline  in  diesel 
emissions  as  cleaner  new  vehicles 
required  by  EPA  regulations  come  to 
replace  dirtier  older  vehicles.  These 
declines  can  be  expected  to  continue 
throughout  the  10  years  that  must  be 
included  in  maintenance  plans.  Ohio 
also  noted  that  coke  oven  emissions 
have  declined  and  will  remain  below 
SIP  levels  due  to  EPA  regulations 
requiring  maximum  achievable  control 
technolog\-.  Therefore,  EPA  concludes 
that  Ohio's  maintenance  plan  provides 
adequate  assurance  that  the  particulate 
matter  standards  will  continue  to  be 
attained  in  Cuyahoga  County  and  the 
Steubenville  area. 

Maintenance  plans  must  include 
contingency  measures  in  case  the  areas 
have  problems  staying  below  the  air 
quality  standards.  Ohio  has  contingency 
measures  in  conjunction  with  its 
attainment  plan  that  EPA  approved  on 
May  6,  1996,  at  61  FR  20142.  These 
measures  have  air  quality  triggers  that 
are  independent  of  attainment  status,  so 
they  are  also  valid  contingency 
measures  for  maintenance  purposes. 

Maintenance  plans  further  must 
include  commitments  to  continued  air 
quality  monitoring  and  to  submittal  of  a 
reassessment  of  maintenance  in  8  years. 
Ohio's  monitoring  plan  is  part  of  its  SIP 
and  must  continue  to  be  implemented  to 
continue  to  satisfy  section  110  of  the 
Clean  Air  Act.  Ohio's  maintenance  plan 
is  in  most  respects  a  permanent 
maintenance  plan,  but  EPA  expects 
Ohio  to  reassess  its  maintenance  plan  in 
8  years  if  the  relevant  standard  is  still 
in  effect  at  that  time. 

6.  Has  the  State  Met  Section  110  and 
PartD? 

The  rulemaking  on  Ohio's  particulate 
matter  plan  cited  above,  published  on 
lune  12.  1996,  at  61  FR  29662, 
concludes  that  Ohio  has  met  the 
requirements  of  Section  110  and  Part  D 
with  respect  to  particulate  matter 
planning  in  Cuyahoga  and  Jefferson 
Counties. 


II.  Proposed  Rulemaking  Action 

Cuyahoga  and  Jefferson  Counties  in 
Ohio  are  currently  designated 
nonattainment  for  the  PMio  standards 
given  at  40  CFR  50.6.  EPA  proposes  to 
approve  Ohio's  maintenance  plan  for 
these  areas. 

Clean  Air  Act  section  107(d)(3)(E) 
identifies  five  prerequisites  for 
redesignation  of  areas  from 
nonattainment  to  attainment.  EPA 
proposes  to  conclude  that  these  criteria 
are  met  with  respect  to  PMio  in 
Cuyahoga  and  Jefferson  Comities. 
Therefore,  EPA  proposes  to  redesignate 
these  two  counties  to  attainment  for 
PM,o. 

For  the  Steubenville  area,  EPA  is 
today  proposing  action  only  on  the  Ohio 
portion  of  this  area.  This  approach  is  for 
administrative  convenience  and  in  no 
way  signifies  any  splitting  of  the  area 
into  separate  air  quality  planning  areas. 
EPA's  action  today  reflects  a  review  of 
the  air  quality  for  the  full  Steubenville 
area  as  well  as  Ohio's  fulfillment  of  its 
portion  of  an  attainment  plan  that  Ohio 
and  West  Virginia  jointly  developed. 
This  administrative  approach  is  the 
same  as  the  administrative  approach 
used  in  rulemaking  on  the  attainment 
plan,  in  which  separate  Ohio  versus 
West  Virginia  rulemaking  was  based  on 
fulfillment  by  each  State  of  its  share  of 
a  jointly  developed  area-wide  plan.  EPA 
has  not  yet  received  a  redesignation 
request  for  the  West  Virginia  portion  of 
the  Steubenville  area.  EPA  anticipates 
receiving  and  rulemaking  on  such  a 
request  in  the  near  future.  In  the  future, 
if  the  standard  is  violated  in  either 
portion  of  the  area,  such  that 
redesignation  back  to  nonattainment  is 
warranted,  EPA  will  reinstate 
nonattainment  status  for  the  entire  area. 

in.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 


the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

G.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  thr   i  ?velopment  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "PoUcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
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between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  action  being  proposed  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  proposes  to  approve  a  change 
that  the  State  requested  in  the 
attainment  status  of  two  areas,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

The  action  being  proposed  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  redesignations  under  section 
107  of  the  Clean  Air  Act  do  not  create 
any  new  requirements.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 


that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  luiiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  a  change  in  the 
attainment  status  of  two  areas,  and 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control,  I^ational  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  28,  2000. 
Norman  Niedergang, 
Regional  Administrator,  Region  5. 
[FR  Doc.  00-17192  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  Revise  Critical  Habitat  for 
ttie  Cape  Sable  Seaside  Sparrow 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  on  a  petition  to  revise 
critical  habitat  for  the  Cape  Sable 
seaside  sparrow  [Ammodramus 


maritimus  mirabilis).  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  After  review  of  all 
available  scientific  and  commercial 
information,  we  find  that  the  petition 
presents  substantial  information 
indicating  that  revising  critical  habitat 
for  this  species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  June  21.  2000.  Send 
your  comments  and  materials  to  reach 
us  on  or  before  September  8,  2000.  We 
may  not  consider  comments  received 
after  the  above  date  in  making  our 
decision  for  the  12-month  finding. 
ADDRESSES:  If  vou  wish  to  comment, 
you  may  submit  your  conunents  by  any 
one  of  several  methods.  You  may  mail 
or  hand-deliver  comments  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  1360  U.S.  Hwy  1.  Suite  5,  Vero 
Beach,  Florida  32961.  You  may  also 
comment  via  the  Internet  to 
heather  mcsharrv'@fws. gov.  See 
Supplementary  Information  for 
comment  pn)c:edures 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jay  Slack  at  561  562-3909.  extension 
234 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(D)(i)  of  the  Act  and 
oiu  listing  regulations  (50  CFR  424  14 
(c)(1))  require  that  we  make  a  finding  on 
whether  a  petition  to  revise  critical 
habitat  of  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  We  are  to  base  this 
finding  on  all  information  available  to 
us  at  the  time  the  finding  is  made.  To 
the  maximum  extent  practicable,  we  are 
to  make  this  finding  within  90  davs  of 
the  date  we  received  the  petition,  and 
we  are  to  publish  the  finding  promptly 
in  the  Federal  Register  Our  regulations 
(50  CFR  424.14  (c)(2)(i))  further  require 
that,  in  making  a  finding  on  a  petition 
to  revise  critical  habitat,  we  consider 
whether  the  petition  contains 
information  indicating  that  areas 
petitioned  to  be  added  to  critical  habitat 
contain  physical  and  biological  features 
essential  to.  and  that  may  require 
special  management  to  provide  for,  the 
conservation  of  the  species  involved. 

On  October  22,  1999,  we  published 
Listing  Priority  Guidance  for  Fiscal  Year 
2000  (64  FR  57114).  The  guidance 
clarifies  the  order  in  which  we  will 
process  rulemaldngs.  giving  highest 
priority  to  processing  emergency  listing 
rules  for  any  species  determined  to  face 
a  significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  the  processing  of  final 
determinations  on  proposed  additions 
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to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
priority  (Priority  3)  is  the  processing  of 
new  proposals  to  add  species  to  the 
lists.  The  processing  of  administrative 
petition  findings  (petitions  filed  under 
section  4  of  the  Act)  is  the  fourth 
priority.  This  90-day  petition  finding  is 
a  Priority  4  action  and  is  being 
completed  in  accordance  with  the 
current  Listing  Priority  Guidance. 

On  August  26.  1999.  the  Biodiversity 
Legal  Foundation  submitted  a  petition 
to  us  to  revise  the  critical  habitat 
designation  for  the  Cape  Sable  seaside 
sparrow.  We  received  the  petition  on 
.■\ugust  31.  1999.  On  September  29, 
1999,  we  sent  a  letter  to  Mr.  Sidney  B. 
Maddock,  Biodiversity  Legal 
Foundation,  acknowledging  receipt  of 
the  petition. 

The  petition  requested  that  critical 
habitat  be  revised  for  the  Cape  Sable 
seaside  sparrow.  The  petitioner  stated 
that  the  current  designated  critical 
habitat  for  the  Cape  Sable  seaside 
sparrow  is  now  inadequate  and  that  part 
of  the  critical  habitat  has  been  destroyed 
by  conversion  to  agru  ulturai  use.  The 
petitioner  asserted  that  substantial 
scientific  evidence  supports  designation 
of  marl  prairie  areas  (short-to  moderate- 
hydroperiod  areas  supporting  sparse, 
clumped  vegetation  and  producing  marl 
soils)  historically  occupied  by  the 
western  subpopulation  of  the  sparrow  as 
critical  habitat  and  removal  of  privately 
owned  agricultural  areas  from  the 
critical  habitat  designation.  This 
scientific  information,  gathered  since 
the  listing  of  the  species,  indicates  that 
currently  designated  critical  habitat 
encompassing  the  marl  prairie  areas 
historically  occupied  by  the  eastern 
subpopulations  of  the  sparrow  should 
also  include  the  marl  prairie  areas 
historically  occupied  by  the  western 
subpopulation  of  the  sparrow.  As  part  of 
conservation  of  the  sparrow,  protection 
and  management  of  the  western 
subpopulation  habitat  area  is  essential 
to  ensuring  the  continued  existence  of 
the  species.  The  petitioner  further 
asserted  that  the  current  designation  of 
critical  habitat  does  not  include  a 
detailed  discussion  of  the  constituent 
elements  and  special  management 
considerations  necessary  for 
consen,ation  of  the  species,  as  required 
by  the  Endangered  Species  Act,  and  that 
sufficient  scientific  evidence  is  now 
available  to  describe  these  constituent 
elements  and  any  special  management 
considerations  and  protection  measiu^es. 
The  petitioner  did  not  provide  specific 
locations  for  areas  to  be  included  in  or 
removed  from  the  critical  habitat,  but 
referred  to  marl  prairie  areas  historically 
occupied  by  the  western  subpopulation 


of  the  Cape  Sable  seaside  sparrow  and 
privately  owned  habitat  areas  that  had 
been  converted  to  agricultural  use. 

Since  the  listing  of  the  Cape  Sable 
seaside  sparrow,  we  have  been  funding 
scientific  studies  and  otherwise  seeking 
and  soliciting  information  regarding  its 
status,  life-history,  and  ecology.  We  also 
have  participated  in  and  funded 
conservation  efforts  including  habitat 
protection  and  management.  These 
efforts  have  expanded  and  refined  our 
knowledge  about  critical  habitat  for  the 
Cape  Sable  seaside  sparrow.  We  have 
conducted  numerous  section  7 
consultations  concerning  the  effects  of 
land  and  water  management  plans  on 
the  Cape  Sable  seaside  sparrow. 
Research  and  monitoring  required  for 
these  consultations  has  also  contributed 
to  ovir  database  regarding  critical 
habitat. 

In  1998  we  issued  a  draft  revised 
recovery  plan  for  the  sparrow  as  part  of 
the  draft  Multi-Species  Recovery  Plan 
(MSRP)  for  South  Florida.  This 
document  provides  a  detailed 
justification  for  the  need  to  review  and 
redesignate  critical  habitat.  We  state  in 
the  document  that  critical  habitat,  as 
designated,  does  not  adequately  account 
for  the  distribution  of  the  present-day 
core  subpopulations,  or  the  areas 
necessary  for  the  birds  to  maintain  a 
stable  population.  An  important  area 
west  of  Shark  River  Slough,  which  until 
1993  supported  one  of  two  critical 
subpopulations  (nearly  half  of  the  entire 
population),  is  not  included  within  the 
designation  and  has  been  undergoing 
detrimental  changes  in  habitat  structure 
as  a  result  of  water  management 
practices.  Additionally,  other  parts  of 
the  designated  critical  habitat  have  been 
converted  to  agriculture  and  are  no 
longer  occupied  by  sparrows.  Thus,  the 
extent  of  the  critical  habitat  requires 
significant  review  and  redesignatioh. 
We  also  state  that  when  we  redesignate 
critical  habitat,  the  constituent  elements 
must  be  defined.  We  included  a  specific 
task  in  the  draft  MSRP  that  called  for  a 
review  and  revision  of  the  current 
critical  habitat  designation  based  on 
distribution  surveys. 

We  have  reviewed  the  petition,  the 
information  provided  in  the  petition, 
other  literature,  and  information 
available  in  our  files.  The  petition 
includes  much  of  the  information 
already  present  in  our  files.  Available 
information  and  data  indicate  that  marl 
prairies  along  the  western  flank  of  Shark 
River  Slough  may  be  essential  to  the 
survival  and  recovery  of  the  Cape  Sable 
seaside  sparrow.  Therefore,  based  on  the 
best  scientific  and  commercial 
information  available,  we  find  the 
petition  presents  substantial 


information  that  revision  of  critical 
habitat  for  the  Cape  Sable  seaside 
sparrow  may  be  warranted. 

We  solicit  information,  including 
additional  comments  and  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  other 
interested  parties,  concerning  revision 
of  the  critical  habitat  for  the  Cape  Sable 
seaside  sparrow. 

After  consideration  of  additional 
information,  submitted  during  the 
indicated  time  period  (see  DATES 
section),  we  will  prepare  a  12-month 
finding,  as  required  by  section 
4(b)(3)(D)(ii)  of  the  Act  and  50  CFR 
424.14(c)(3). 

Comment  Procedures 

Please  submit  Internet  comments  as 
an  ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attention:  [Cape 
Sable  Seaside  Sparrow]"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  i-  liri^ctly  at  the  address  given 
in  the  ADDRESSES  section  or  by 
telephone  at  561/562-3909.  Finally,  you 
may  hand-deliver  or  mail  comments  to 
the  address  given  in  the  ADDRESSES 
section.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  diu^ng  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Author 

The  primary  author  of  this  document 
is  Heather  McSharry,  South  Florida 
Field  Office  (see  ADDRESSES  section). 
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Authority:  1  iie  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  June  21.  2000. 
lamie  Rappaport  Clark, 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  00-17260  Filed  7-7-00;  8:45  am] 
BILUNG  CODE  4310-6S-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  25  and  32 
RIN  1018-AG01 

2000-2001  Refuge- Specific  Hunting 
and  Sport  Fishing  Regulations 

AGENCY:  Fish  and  VViidiife  service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  We  propose  to  add  national 
wildlife  refuges  (refuges)  to  the  list  of 
areas  open  for  hunting  and/or  sport 
fishing,  along  with  pertinent  refuge- 
specific  regulations  for  such  activities; 
and  amend  certain  regulations  on  other 
refuges  that  pertain  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  hunting,  and  sport  fishing  for  the 
ZOOO-2001  season. 

DATES:  You  should  submit  comments  on 
or  before  August  9,  2000. 
ADDRESSES:  Submit  written  comments 
to  Chief.  Branch  of  Planning  and  Policy, 
Division  of  Refuges,  U.S.  Fish  and 
Wildlife  Service.  1849  C  Street,  NW,  MS 
670  ARLSQ,  WashinRton.  DC  20240.  See 
SUPPLEMENTARY  INFORMATION  fof 
information  on  el«  trnnit   submission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Marler,  (703)  35&-2397;  Fax 
COS)  358-2248 

SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  AcA  of  1966  (NWRSAA) 
closes  national  wildlife  refuges  to  all 
uses  until  we  open  them.  The  Secretary 
of  the  Interior  (Secretary)  may  open 
refuge  areas  to  any  use,  including 
hunting  and/or  fishing  upon  a 
deterrrunation  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
fish  and  wildlife  management  and 
administration,  and  otherwise  must  be 
in  the  public  interest.  These 
requirements  ensure  that  we  maintain 
the  biological  integrity,  diversity,  and 
environmental  health  of  the  National 
Wildlife  Refuge  System  (System)  for  the 


benefit  of  present  and  future  generations 
of  Americans. 

We  review  refuge  hunting  and  fishing 
programs  annually  to  determine 
whether  to  include  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modifications,  deletions,  or  additions 
made  to  them.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
wildlife  populations  and  habitat  may 
warrant  modifications  to  ensure  the 
continued  compatibility  of  hunting  and 
fishing  programs  and  that  these 
programs  will  not  materially  interfere 
with  or  detract  from  the  fulfillment  of 
the  mission  of  the  System  or  the 
purposes  of  the  refuge. 

You  may  find  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges  in  50  CFR  part  32.  We  regulate 
hunting  and  fishing  on  refuges  to: 

•  Ensure  compatibility  with  the 
purpose(s)  of  the  refuge; 

•  Properly  manage  the  fish  and 
wildlife  resource; 

•  Protect  other  refuge  values;  and 

•  Ensure  refuge  user  safety. 

On  many  refuges  where  we  decide  it 
is  proper  to  open  them  for  hunting  and 
fishing,  our  general  policy  of  adopting 
regulations  identical  to  State  hunting 
and  fishing  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  we  must  supplement  State 
regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  we 
meet  our  management  responsibilities, 
as  outlined  under  the  section  entitled 
"Statutory  Authority."  We  issue  refuge- 
specific  hunting  and  sport  fishing 
regulations  when  we  open  wildlife 
refuges  to  either  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
hunting,  or  sport  fishing  These 
regulations  list  the  wildlife  species  that 
you  may  hunt  or  those  species  subject 
to  sport  fishing,  season.s.  bag  limits, 
methods  of  himting  or  fishing, 
descriptions  of  open  areas,  and  other 
provisions  as  appropriate.  You  may  find 
previously  issued  refuge-specific 
regulations  for  himting  and  fi.shing  in  50 
CFR  part  32.  In  this  rulemaking,  we  are 
promulgating  many  of  the  amendments 
to  these  sections  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

Some  refuges  make  seasonal 
information  available  in  brochures  or 
leaflets  to  supplement  these  refuge- 
specific  regulations,  which  we  provide 
for  in  50  CFR  25.31. 

Plain  Language  Mandate 

In  this  rule  the  vast  majority  of  the 
revisions  to  the  individual  refuge  units 
are  to  comply  with  a  Presidential 


mandate  to  use  plain  language  in 
regulations  and  do  not  modify  the 
substance  of  the  previous  regulations. 
These  types  of  changes  include  using 
"you"  to  refer  to  the  reader  and  "we" 
to  refer  to  the  Service  and  using  the 
word  "allow"  instead  of  "permit"  when 
we  do  not  require  the  use  of  a  permit  for 
an  activity. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  (16  U.S.C.  668dd-668ee),  and  the 
Refuge  Recreation  Act  (RRA)  of  1962  (16 
U.S.C.  460k-460k-4) govern  the 
administration  and  public  use  of 
national  wildlife  refuges. 

The  National  Wildlife  Refuge  System 
Improvement  Act  (NWRSIA)  of  1997  is 
the  latest  amendment  to  the  NWRSAA. 
It  amends  and  builds  upon  the 
NWRSAA  in  a  manner  that  provides  an 
improved  Organic  .'\ct"  for  the  System 
similar  to  those  that  exist  for  other 
public  lands.  It  serves  to  ensure  that  we 
effectively  manage  the  System  as  a 
national  network  of  lands,  waters,  and 
interests  for  the  protection  and 
conservation  of  our  Nation's  wildlife 
resources.  The  NWRS.\.A.  states  first  and 
foremost  that  we  focus  the  mission  of 
the  System  on  conservation  of  fish, 
wildlife,  and  plant  resources  and  their 
habitat.  This  Act  requires  the  Secretary, 
before  initiating  or  allowing  a  new  use 
of  a  refuge,  or  before  expanding, 
renewing,  or  extending  an  existing  use 
of  a  refuge,  to  determine  that  the  use  is 
compatible  and  promotes  public  safety. 
The  NWRSIA  establishes  as  the  policy 
of  the  United  States  that  wildlife- 
dependent  recreation,  when  it  is 
compatible,  is  a  legitimate  and 
appropriate  public  use  of  the  System, 
through  which  the  American  public  can 
develop  an  appreciation  for  fish  and 
wildlife  The  NWRSIA  establishes  six 
compatible  wildlife-dependent 
recreational  uses  as  the  prioritv  general 
public  uses  of  the  System.  Those 
priority  uses  are:  hunting,  fishing, 
wildlife  observation,  wildlife 
photography,  environmental  education, 
and  environmental  interpretation. 

The  RRA  authorizes  the  Secretary  to 
administer  areas  within  the  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  doing  so  is  practicable  and 
not  inconsistent  with  the  primary 
purpose(s)  for  which  Congress  and  the 
Service  established  the  areas.  This  act 
requires  that  any  recreational  use  of 
refuge  lands  be  compatible  with  the 
primary  purpose(s)  for  which  we 
established  the  refuge  and  not 
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inconsistent  with  other  previously 
authorized  operations. 

The  NWRSAA  and  RRA  also 
authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  piuposes  of 
the  acts  and  regulate  uses. 

We  develop  hunting  and  sport  fishing 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  fishing.  In  many  cases,  we 
develop  refuge-specific  regulations  to 
ensvue  the  compatibility  of  the  programs 
with  the  purposes  for  which  we 
established  the  refuge.  We  have  ensured 
initial  compliance  with  the  NWRSAA 
and  the  RRA  for  hunting  and  sport 
fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  the  time  of 
acquisition.  This  policy  ensures  that  we 
make  the  determinations  required  by 
these  acts  prior  to  adding  refuges  to  the 
lists  of  areas  open  to  hunting  and 
fishing  in  50  CFR  part  32.  We  ensure 
continued  compliance  by  the 
development  of  Comprehensive 
Conservation  Plans,  long-term  hunting 
and  sport  fishing  plans,  and  by  armual 
review  of  hunting  and  sport  fishing 
programs  and  regulations. 

In  preparation  for  new  openings,  we 
include  the  following  dociunents  in  the 
refuges'  "opening  package":  an  interim 
hunting  and  fishing  management  plan;  a 
Section  7  determination  pursuant  to  the 
Endangered  Species  Act  that  these 
openings  will  have  no  effect,  or  are  not 
likely  to  have  an  adverse  effect,  on 
listed  species  or  critical  habitats;  a  letter 
of  conciu-rence  from  the  affected 
State(s):  interim  compatibility 
determinations;  and  refuge-specific 
regulations  to  administer  the  hunting 
and/or  fishing  programs.  Upon  review 
of  these  documents,  we  have  - 
determined  that  the  opening  of  these 
national  wildlife  refuges  to  himting  and 
fishing  is  compatible  with  the  principles 
of  sound  fish  and  wildlife  management 
and  administration  and  otherwise  will 
be  in  the  public  interest. 

We  propose  to  allow  the  following 
wildlife-dependent  recreational 
activities  for  the  first  time: 

Hunting  of  migratory  game  birds  on: 

•  Grand  Bay  National  Wildlife 
Refuge,  Alabama 

•  Mandalay  National  Wildlife  Refuge, 
Louisiana 

•  Lake  Umbagog  National  Wildlife 
Refuge,  Maine  and  New  Hampshire 

•  McNary  National  Wildlife  Refuge, 
Oregon 

•  Balcones  Canyonland  National 
Wildlife  Refuge,  Texas 

•  Lower  Rio  Grande  Valley  National 
Wildlife  Refuge,  Texas 

•  Arid  Lands  National  Wildlife 
Refuge  Complex,  Washington 

Upland  game  htmting  on: 


•  Grand  Bay  National  Wildlife 
Refuge,  Alabama 

•  Cameron  Prairie  National  Wildlife 
Refuge,  Louisiana 

•  Lake  Umbagog  National  Wildlife 
Refuge,  Maine  and  New  Hampshire 

•  McNar}'  National  Wildlife  Refuge, 
Oregon 

•  Arid  Lands  National  Wildlife 
Refuge  Complex,  Washington 

Big  game  hunting  on: 

•  Grand  Bay  National  Wildlife 
Refuge,  Alabama 

•  Mandalay  National  Wildlife  Refuge, 
Louisiana 

•  Lake  Umbagog  National  Wildlife 
Refuge,  Maine  and  New  Hampshire 

•  San  Andres  National  Wildlife 
Refuge,  New  Mexico 

•  McNary  National  Wildlife  Refuge, 
Oregon  and  Washington 

•  Lower  Rio  Grande  Valley  National 
Wildlife  Refuge,  Texas 

•  Mackay  Island  National  Wildlife 
Refuge,  Virginia 

•  Arid  Lands  National  Wildlife 
Refuge  Complex,  Washington 

Sport  fishing  on: 

•  Atchafalaya  National  Wildlife 
Refuge,  Louisiana 

•  Bayou  Cocodrie  National  Wildlife 
Refuge,  Louisiana 

•  Rachel  Carson  National  Wildlife 
Refuge,  Maine 

•  Sand  Lake  National  Wildlife 
Refuge,  South  Dakota 

•  Trinity  River  National  Wildlife 
Refuge,  Texas 

•  Mackay  Island  National  Wildlife 
Refuge.  Virginia 

•  Arid  Lands  National  Wildlife 
Refuge  Complex,  Washington 

In  accordance  with  NWRSAA  and  the 
RRA.  we  have  determined  that  these 
openings  are  compatible  and  consistent 
with  the  primary  purposes  for  which  we 
established  the  respective  refuges. 

We  propose  to  remove  Ankeny 
National  Wildlife  Refuge,  Oregon, 
which  had  been  open  for  migratory 
gcune  bird  hunting,  from  the  list  of 
refuges  open  for  wildlife-dependent 
recreational  activities. 

We  are  correcting  an  administrative 
error  that  occurred  when  we 
inadvertently  dropped  "Sport  Fishing" 
as  an  activity  open  to  the  public  in  Sand 
Lake  National  Wildlife  Refuge  in  the 
State  of  South  Dakota  from  50  CFR 
32.61.  Sand  Lake  National  Wildlife 
Refuge  has  been  open  to  "Sport 
Fishing"  since  December  22,  1978. 

We  are  making  a  technical  correction 
to  update  50  CFR  25.23  to  reflect  current 
information  collection  clearance 
numbers  that  the  Office  of  Management 
and  Budget  (0MB)  approved  for: 
"Special  Use  Permit  Application  on 
National  Wildlife  Refuges  Outside 


Alaska"  {1018-0102  which  expires 
December  31,  2001),  and  "Special  Use 
Permit  Applications  on  National 
Wildlife  Refuges  In  Alaska"  (1018-4)014. 
which  expires  August  31,  2000,  and  is 
ciurently  at  OMB  for  renewal). 

Request  for  Conunents 

You  may  comment  on  this  proposed 
rule  by  any  one  of  several  methods: 

1.  You  may  mail  comments  to:  Chief, 
Branch  of  Planning  and  Policy,  Division 
of  Refuges,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW,  MS  670 
ARLSQ,  Washington,  DC  20240. 

2.  You  may  comment  via  the  Internet 
to:  Refuge_Specific_Comments@fws. 
gov.  Please  submit  Internet  conunents  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include:  "Attn:  1018-AGOl" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  fi'om  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at  (703) 
358-1744. 

3.  You  may  fax  comments  to:  Chief, 
Branch  of  Planning  and  Policy,  Division 
of  Refuges,  (703)  358-2248. 

4.  Finally,  you  may  hand-deliver 
comments  to  the  address  mentioned 
above. 

We  seek  comments  on  this  proposed 
rule  and  will  accept  comments  by  any 
of  the  methods  described  above.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regiilar  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officieds  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process. 
We  considered  providing  a  60-day 
rather  than  a  30-day  conunent  period. 
However,  we  determined  that  an 
additional  30-day  delay  in  processing 
these  refuge-specific  hunting  and 
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fishing  regulations  would  hinder  the 
effective  planning  and  administration  of 
our  hunting  and  fishing  programs.  That 
delay  would  jeopardize  establishment  of 
hunting  and  fishing  programs  this  year, 
or  shorten  their  duration.  Many  of  these 
rules  also  relieve  restrictions  and  allow 
the  public  to  participate  in  recreational 
activities  on  a  number  of  refuges.  In 
addition,  in  order  to  continue  to  provide 
for  previously  authorized  hunting 
opportunities  while  at  the  same  time 
provide  for  adequate  resource 
protection,  we  must  be  timely  in 
providing  modifications  to  certain 
hunting  programs  on  some  refuges. 

When  finalized,  we  will  incorporate 
this  regulation  into  Title  50  Code  of 
Federal  Regulations  (50  CFR)  parts  25 
and  32.  Part  25  contains  the 
administrative  provisions  for  the 
National  Wildlife  Refuge  System.  Part 
32  contains  general  provisions  and 
refuge-specific  regulations  for  hunting 
and  sport  fishing  on  national  wildlife 
refuges. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  imderstanding 
the  rule?  (6)  What  else  could  we  do  to 
make  the  rule  easier  to  imderstand? 

Regulatory  Planning  and  Review 

This  document  is  not  a  significant 
rule  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866.  See  explanation  under 
Regulatory  Flexibility  Act. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  SI 00  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  imits  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  This  rule  is  administrative, 
legal,  technical,  and  procediual  in 
natiue  and  makes  minor  modification  to 
existing  refuge  public  use  programs.  The 
rule  will  allow  hunting  on  10  refuges 
where  we  had  prohibited  hunting  and 
allow  fishing  on  7  refuges  where  we  had 


prohibited  that  activity.  We  estimate 
that  these  changes  will  result  in  9,440 
additional  visitor-hunting-days  and 
49,200  visitor-fishing-days.  The 
appropriate  measure  for  the  net  benefits 
of  these  changes  is  the  additional  net 
economic  value  experienced  by  the 
participants.  The  1996  National  Survey 
of  Fishing,  Hunting,  and  Wildlife- 
Associated  Recreation  measured  net 
economic  values  by  activity  and  region. 
Applying  these  estimates  to  the  number 
of  additional  activity-days  permitted  by 
this  rule  yields  an  estimate  of  the 
national  benefits  from  increased  hunting 
of  $368,000  and  from  increased  fishing 
of  $1.6  million  (both  in  1999  dollars). 
These  estimates  are  below  the  threshold 
for  a  significant  rule. 

b.  Tms  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Before  proposing  regulations, 
we  coordinate  recreational  use  on 
national  wildlife  refuges  with  State 
governments  as  well  as  other  Federal 
agencies  having  adjoining  or 
overlapping  jurisdiction.  The  regulation 
is  consistent  with,  and  not  less 
restrictive  than,  other  agencies'  rules. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  provisions  of 
this  rule  only  apply  to  persons  involved 
in  wildlife-dependent  public  use, 
including  regulated  hunting  and  sport 
fishing,  on  national  wildlife  refuges, 
which  is  a  privilege  and  not  a  right. 
User  fees  will  not  change  as  a  result  of 
this  rule. 

d.  This  nde  will  not  raise  novel  legal 
or  policy  issues.  This  rule  continues  the 
practice  of  requiring  public  use  of 
refuges  to  be  compatible  with  the 
primary  purpose  of  the  refuge. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
such  as  businesses,  organizations,  and 
governmental  jurisdictions  in  the  area  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  A  final 
Regulatory  Flexibility  Analysis  is  not 
attached,  and  a  Small  Entity 
Compliance  Guide  is  not  required. 

This  rulemaking  will  not  nave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(refer  to  paragraph  a.  above  for  the  net 
economic  values).  Congress  created  the 
National  Wildlife  Refuge  System  to 
conserve  fish,  wildlife,  and  pleuits  and 
their  habitats.  They  facilitated  this 
conservation  mission  by  providing 
Americans  opportunities  to  visit  and 
participate  in  compatible  wildlife- 


dependent  recreation,  including 
hunting,  fishing,  wildlife  observation, 
wildlife  photography,  environmental 
education,  and  environmental 
interpretation  as  priority  public  uses  on 
national  wildlife  refuges  and  to  better 
appreciate  the  value  of,  and  need  for, 
fish  and  wildlife  conservation. 

This  rule  is  administrative,  legal, 
technical,  and  procedural  in  nature  and 
provides  for  minor  changes  to  the 
methods  of  hunting  and  fishing 
permitted  but  does  not  stop  the  overall 
use  allowed.  This  rule  will  not 
significantly  change  the  number  of 
visitors  using  refuges  or  their  spending 
and,  therefore,  will  have  no  significant 
impact  on  the  local  economies  in  their 
vicinity. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  as 
discussed  in  the  Regulatory  Planning 
and  Review  section  above.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
[This  regulation  will  affect  only  visitors 
at  national  wildlife  refuges.  It  will  cause 
a  slight  change  in  the  number  of  visitors 
using  the  refuge  (9,440  additional 
visitor-hunting  days  and  49,200  visitor- 
fishing  days).]; 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

Since  this  rule  applies  to  public  use 
of  federally  owned  and  managed 
refuges,  it  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  Tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  ef  seq.)  is  not 
required. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  regulation 
will  affect  only  visitors  at  national 
wildlife  refuges  and  limit  what  they  can 
do  while  they  are  on  a  refuge. 
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Federalism  (Executive  Order  13132) 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Reform  Act  sections  above, 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
preparing  this  proposed  rule,  we 
worked  with  State  governments. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3{a) 
and  3(b)(2)  of  the  Order.  The  regulation 
will  clarify  established  regulations  and 
result  in  better  understanding  of  the 
regulations  by  refuge  visitors. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 
See  50  CFR  25.23  for  information 
concerning  that  approval. 

Section  7  Consultation 

In  preparation  for  new  openings,  we 
include  Section  7  consultation 
documents  approved  by  the  Services' 
Ecological  Services  program  in  the 
refuge's  "openings  package"  for 
Regional  review  and  approval  from  the 
Washington  Office.  We  reviewed  the 
changes  in  hunting  and  fishing 
regulations  herein  with  regard  to 
Section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543).  For  the 
national  wildlife  refuges  proposed  to 
open  for  hunting  and/or  fishing  the 
Ser\'ice  has  determined  that  Bayou 
Cocodrie,  Lake  Umbagog,  Grand  Bay, 
Lower  Rio  Grande,  and  McNary  will  not 
likely  adversely  affect  and  Rachel 
Carson,  Atchafalaya,  San  Andres,  and 
Mandalay  will  not  affect  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  within  the 
System. 

Arid  Lands  is  opening  with  no 
Section  7  under  an  existing  record  of 
decision  with  the  Department  of  Energy, 
who  has  primary  iiu-isdiction. 

We  comply  witn  Section  7  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  when  developing 
Comprehensive  Conservation  Plans, 
management  plans  for  public  use  of 
refuges,  and  prior  to  implementing  any 
new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 


CFR  26.32.  We  also  make 
determinations  required  by  the 
Endangered  Species  Act  on  a  case-by- 
case  basis  before  the  addition  of  a  refuge 
to  the  lists  of  areas  open  to  hunting  or 
fishing  as  contained  in  50  CFR  32.7. 

National  Environmental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  516  DM 
6,  Appendix  1.  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  environmental 
impact  statement/assessment  is  not 
required. 

A  categorical  exclusion  fi-om  NEPA 
documentation  covers  this  amendment 
of  refuge-specific  hunting  and  fishing 
regulations  since  it  is  technical  and 
procedural  in  natiu-e,  and  the 
environmental  effects  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  anedysis  (516 
DM2,  Appendix  1.10). 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  himting  and  fishing 
in  50  CFR  part  32,  we  develop  himting 
and  fishing  plans  for  the  affected 
refuges.  We  incorporate  these  proposed 
refuge  hunting  and  fishing  activities  in 
the  refuge  Comprehensive  Conservation 
Plans  and/or  step-down  management 
plans,  pin-suant  to  our  refuge  planning 
guidance  in  602  FW  1-3.  We  prepare 
these  plans  in  compliance  with  section 
102(2){C)  of  NEPA,  and  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 

Available  Information  for  Specific 

Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  the  conditions  that  apply 
to  their  specific  programs  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  from  the  Regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada.  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
Box  1306,  500  Gold  Avenue, 


Albuquerque,  New  Mexico  87103; 
Telephone  (505)  248-7419. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1  Federal 
Drive,  Federal  Building,  Fort  Snelling, 
Twin  Cities,  Miimesota  55111; 
Telephone  (612)  713-5401. 

Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345; 
Telephone  (404)  679-7166. 

Region  5 — Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
300  Westgate  Center  Drive,  Hadley, 
Massachusetts  01035-9589;  Telephone 
(413)  253-8306. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  134  Union  Blvd.,  Lakewood, 
Colorado  80228;  Telephone  (303)  236- 
8145. 

Region  7 — Alaska.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildhfe  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Primary  Author 

Leslie  A.  Marler,  Management 
Analyst,  Division  of  Refuges,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240,  is  the  primary  author  of  this 
rulemaking  dociunent. 

List  of  Subiects 

50  CFR  Part  25 

Administrative  practice  and 
procedvue,  Concessions.  Reporting  and 
recordkeeping  requirements.  Safety, 
Wildlife  refuges. 

50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  Title 
50,  Chapter  I,  subchapter  C  of  the  Code 
of  Federal  Regulations  as  follows: 
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PART  25— [AMENDED] 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664,  668dd,  and  7151,  3901  et  seq.;  and  Pub. 
L.  102-402,  106  Stat.  1961. 

2.  By  revising  §  25.23  to  read  as 
follows: 

§25  23     What  are  the  general  regulations 
and  information  collection  requirements? 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  subchapter  C, 
parts  25,  32,  and  36  under  44  U.S.C. 
3501  et  seq.  and  assigned  the  following 
clearance  numbers:  Special  Use  Permit 
Applications  on  National  Wildlife 
Refuges  in  Alaska  (SUP-AK),  clearance 
number  1018-0014;  Special  Use  Permit 
Applications  on  National  Wildlife 
Refuges  Outside  Alaska  (SUP),  clearance 
number  1018-0102.  See  §36.3  of  this 
subchapter  for  further  information  on 
Special  Use  Permit  Applications  on 
National  Wildlife  Refuges  in  Alaska.  We 
are  collecting  the  information  to  assist 
us  in  administering  these  programs  in 
accordance  with  statutory  authorities 
that  require  that  recreational  uses  be 
compatible  with  the  primary  purposes 
for  which  the  areas  were  established. 
We  require  the  information  requested  in 
the  application  form  for  the  applicant  to 
obtain  a  benefit.  We  estimate  the  public 
reporting  burden  for  the  SUP 
application  form  to  be  30  minutes  per 
response.  This  includes  time  for 
reviewing  instructions,  gathering  and 
maintaining  data,  and  completing  and 
reviewing  the  form.  Direct  comments  on 
the  burden  estimate  or  any  other  aspect 
of  this  form  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service.  MS  222  ARLSQ. 
Washington,  DC  20240  (1018-0014  or 
1018-01021, 

PART  32— {AMENDED] 

3.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664,  668dd-668ee,  and  715i. 

§32  7    [Amended] 
4   In  §32.7  by: 

a.  Alphabetically  adding  "Grand  Bay 
National  Wildlife  Refuge"  in  the  State  of 
Alabama; 

b.  Revising  the  listing  of  "Walnut 
Creek  National  Wildlife  Refuge"  under 
the  State  of  Iowa  to  read  "Neal  Smith 
National  Wildlife  Reftige;" 

c.  Alphabetically  adding  "Lake 
Umbagog  National  Wildlife  Refuge"  in 
the  State  of  Maine; 


d.  Alphabetically  adding  "Lake 
Umbagog  National  Wildlife  Refuge"  in 
the  State  of  New  Hampshire; 

e.  Alphabetically  adding  "San  Andres 
National  Wildlife  Refuge"  in  the  State  of 
New  Mexico; 

f.  Removing  "Ankeny  National 
Wildlife  Refuge"  in  the  State  of  Oregon; 

g.  Revising  the  listing  of  "Klamath 
Forest  National  Wildlife  Refuge"  to  read 
"Klamath  Marsh  National  Wildlife 
Refuge"  in  the  State  of  Oregon. 

h.  Alphabetically  adding  "McNary 
National  Wildlife  Refuge"  in  the  State  of 
Oregon; 

i.  Alphabetically  adding  "Lower  Rio 
Grande  Valley  National  Wildlife 
Refuge"  in  the  State  of  Texas; 

j.  Alphabetically  adding  "Trinity 
River  National  Wildlife  Refuge"  in  the 
State  of  Texas; 

k.  Alphabetically  adding  "Mackay 
Island  National  Wildlife  Refuge"  in  the 
State  of  Virginia;  and 

1.  Alphabetically  adding  "Arid  Lands 
National  Wildlife  Refuge  Complex"  in 
the  State  of  Washington. 

5.  In  §  32.20  Alabama  by 
alphabetically  adding  Grand  Bay 
National  WildUfe  Refuge  to  read  as 
follows: 

§32.20     A\abii'-^a. 


Grand  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  a  refuge  permit. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel  and  rabbits  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  a 
refuge  permit. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  a 
refuge  permit. 

D.  Sport  Fishing.  [Reserved] 
***** 

6.  In  §  32.23  Arkansas  by  revising 
paragraphs  B.  and  D.l.  of  Wapanocca 
Nationcil  Wildlife  Refuge  to  read  as 
follows: 

§32.23     Arl^ansas. 


Wapanocca  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
himting  of  squirrel,  rabbit,  beaver, 
nutria,  raccoon,  and  opossum  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
permits. 


D.  Sport  Fishing.  *   *   * 

1.  We  allow  fishing  fi-om  March  15 
through  October  31  from  sunrise  to 
sunset. 

***** 

7.  In  §  32.24  California  by: 

a.  Adding  paragraphs  A. 5.,  A.6.,  B.6., 
and  B.7.  of  Colusa  National  Wildlife 
Refuge; 

b.  Adding  paragraphs  A. 8.,  A.9,  B.6, 
and  B.7.  of  Delevan  National  Wildlife 
Refuge; 

c.  Revising  paragraph  A. 2.,  and 
adding  paragraphs  A. 2. a.,  A.2.b.  of 
Lower  Klamath  National  Wildlife 
Refuge; 

d.  Adding  paragraphs  A.8.,  A.9.,  B.6., 
and  B.7.  of  Sacramento  National 
Wildlife  Refiige; 

e.  Adding  paragraphs  A. 5.,  A.6.,  B.5., 
and  B.6.  of  Sutter  National  Wildlife 
Refuge;  and 

f.  Revising  paragraph  A. 2.,  adding 
paragraphs  A.2.a.  and  A.2.b.  of  Tide 
Lake  National  Wildlife  Refuge  to  read  as 
follows: 

§32.24    California. 


Colusa  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


5.  You  may  enter  or  exit  only  at 
designated  locations. 

6.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designated  parking  areas. 

B.  Upland  Game  Hunting.  *   *   * 
***** 

6.  You  may  enter  or  exit  oidy  at 
designated  locations. 

7.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designated  parking  areas. 


Delevan  National  Wildlife  Refuge 
A.  Hunting  oj  Migratory  Game  Birds. 


8.  You  may  enter  or  exit  only  at 
designated  locations. 

9.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment,  or  stopping  between 
designated  parking  areas. 

B.  Upland  Game  Hunting.  *   *   * 
*****  / 

6.  You  may  enter  or  exit  only  at 
designated  locations. 

7.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
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•hf^  dropping  of  passengers  or 
.■guiprn'-nt.  or  stopping  between 
dusigiidied  parking  areas. 


Lower  Klamath  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


2.  Shooting  hours  end  at  1:00  p.m.  on 
all  California  portions  of  the  refuge  with 
the  following  exceptions: 

a.  The  refuge  manager  may  designate 
up  to  6  afternoon  special  youth  or 
disabled  hunter  waterfowl  hunts  per 
season;  and 

b.  The  refuge  manager  may  designate 
up  to  3  days  per  week  of  afternoon 
waterfowl  hunting  for  the  general  public 
after  December  1. 


Sacramento  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


8.  You  may  enter  or  exit  only  at 
designated  locations. 

9.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designated  parking  areas. 

B.  Upland  Game  Hunting.  *   *   * 
***** 

6.  You  may  enter  or  exit  only  at 
designated  locations. 

7.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designated  parking  areas. 
***** 

Sutter  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


5.  You  may  enter  or  exit  only  at 
designated  locations. 

6.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designated  parking  areas. 

B.  Upland  Game  Hunting.  *   *   * 
****** 

5.  You  may  enter  or  exit  only  at 
designated  locations. 

6.  Vehicles  may  stop  only  at 
designated  parking  areas.  We  prohibit 
the  dropping  of  passengers  or 
equipment  or  stopping  between 
designafpd  parking  areas. 


Tule  Lake  National  U  lidiife  Rptuyt^ 
A.  Hunting  of  Migratory  Game  Birds. 


2.  Shooting  hours  end  at  1:00  p.m.  on 
all  California  portions  of  the  refuge  with 
the  following  exceptions: 

a.  The  refuge  manager  may  designate 
up  to  6  afternoon  special  youth  or 
disabled  hunter  waterfowl  himts  per 
season;  and 

b.  The  refuge  manager  may  designate 
up  to  3  days  per  week  of  afternoon 
waterfowl  hunting  for  the  general  public 
after  December  1 . 
***** 

8.  In  §  32.27  Delaware  by  revising 
paragraphs  A.5.,  A.7.,  B.3.,  the 
introductory  text  of  paragraph  C, 
paragraphs  C.I.,  C.3.,  and  C.4.  and 
removing  paragraphs  A. 8.  and  B.4  of 
Bombay  Hook  National  Wildlife  Refuge 
to  read  as  follows: 

§32,27     Delaware. 


Bombay  Hook  National  Wildlife  Refuge 

***** 

A.  Hunting  of  Migratory  Game  Birds. 


5.  The  maximum  number  of  hunters 
permitted  per  blind  is  as  follows:  West 
Waterfowl  Area — 4;  South  Waterfowl 
Area — 3;  Young  Waterfowlers  Area — 2. 

***** 

7.  Waterfowl  hunters  may  not  possess 
more  than  15  shotgim  shells  per  day  on 
the  West  and  Young  Waterfowlers  Hunt 
Areas. 

B.  Upland  Game  Hunting.  *  *  * 
***** 

3.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  turkey  and  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  require  a  refuge  permit  except 
on  the  South  Upland  Hunting  Area. 
***** 

3.  We  require  a  valid  State  permit  for 
turkey  himting. 

4.  During  firearms  deer  season, 
hunters  must  wear  in  a  conspicuous 
manner  as  an  outer  layer  on  the  head, 
chest,  and  back  a  minimum  of  400 
square  inches  (2,600  cm2)  of  solid- 
colored  orange  clothing  or  material. 
***** 

9.  In  §32.28  Florida  by: 

a.  Revising  paragraph  D.  of 
Chassahowitzka  National  Wildlife 
Refuge;  and 

b.  Revising  paragraphs  A.I.,  A.5.,  and 
A.  7.  of  Merritt  Island  National  Wildlife 
Refuge  to  read  as  follows: 


§32.28    Florida. 

***** 

Chassahowitzka  National  Wildlifie 
Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing  on 
the  refuge  year  round  subject  to  the 
following  condition:  You  must  fish  in 
accordance  with  State  regulations. 


Merritt  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.*  *  * 

1 .  You  must  possess  a  valid  refuge 
hunting  permit  at  all  times  while 
hunting  on  the  refuge.  In  addition,  we 
annually  require  a  quota  permit  for  hunt 
areas  1  and  4  from  the  beginning  of  the 
regular  waterfowl  season  through 
December  31. 
***** 

5.  You  must  complete  and  carry  proof 
of  completing  an  approved  hunter  safety 
training  course  in  all  hunt  areas. 

***** 

7.  The  public  may  not  enter  the  refuge 
between  sunset  and  simrise  except:  You 
may  access  the  refuge  for  waterfowl 
himting  only  after  4:00  a.m.  each 
hunting  day  during  waterfowl  hunting 
season,  and  a  valid  refuge  himting 
permit  must  be  in  your  possession. 
***** 

10.  In  §32.31  Idaho  by: 

a.  Revising  paragraph  B.  of  Bear  Lake 
National  Wildlife  Refuge; 

b.  Revising  paragraph  B.  of  Camas 
National  Wildlife  Refuge; 

c.  Revising  paragraph  B.  of  Kootenai 
National  Wildlife  Refuge;  and 

d.  Revising  paragraph  B.2.  of 
Minidoka  National  Wildlife  Refuge  to 
read  as  follows: 

§32.31    Idaho. 


Bear  Lake  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  partridge,  grouse,  and 
cottontail  rabbits,  including  pygmy, 
rabbits,  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  You 
may  possess  only  approved  nontoxic 
shot  while  in  the  field. 


Camas  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  and  grouse  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  You  may 
possess  only  approved  nontoxic  shot 
while  in  the  field. 
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K.mten.ii  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  forest  grouse  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  You  may  possess 
only  approved  nontoxic  shot  while  in 
the  field. 


Minidoka  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

***** 

11.  In  §32.32  Illinois  by: 

a.  Revising  paragraph  D.  of 
Chautauqua  National  Wildlife  Refuge: 

b.  Revising  paragraph  A.4.and  adding 
paragraph  A. 5.  of  Upper  Mississippi 
River  National  Wildlife  and  Fish  Refuge 
to  read  as  follows: 

§32  32    Illinois. 

'         ^         ♦         * 

Chautauqua  \atjundl  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  fishing  on  Lake 
Chautauqua  from  January  15  through 
October  15.  You  may  not  fish  in  the 
Waterfowl  Hunting  Area  during 
waterfowl  hunting  season. 

2.  You  may  not  leave  private  boats  in 
refuge  waters  overnight. 

3.  We  restrict  motorboats  to  "slow 
speed/minimum  wake." 

4.  The  public  may  not  enter  Weis 
Lake  on  the  Cameron-Billsbach  Unit  of 
Chautauqua  National  Wildlife  Refuge 
from  October  16  through  January  14,  to 
provide  sanctuary  for  migratory  birds. 
***** 

I  pper  Mi.ssissippi  River  .\ational 
\Vildlife  and  Fish  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


4.  On  Pools  4  through  11,  you  may  not 
place  or  leave  decoys  on  the  refuge 
during  the  time  from  V2  hour  after  the 
close  of  legal  shooting  hours,  until  1 
hour  before  the  start  of  legal  shooting 
hours. 

5.  This  condition  applies  to  Pools  4 
through  11  only.  We  prohibit 
construction  of  permanent  himting 
blinds  using  manmade  materials.  You 
must  remove  all  manmade  blind 
materials  from  the  refuge  at  the  end  of 
each  day's  hunt.  Any  blinds  containing 
manmade  materials  left  on  the  refuge 


are  subject  to  immediate  removal  and 
disposal.  Manmade  materials  include,    • 
but  are  not  limited  to:  wooden  pallets, 
lumber,  raifroad  ties,  fence  posts 
(wooden  or  metal),  wire,  nails,  staples, 
netting,  or  tarps.  We  allow  you  to  leave 
only  seasonal  blinds,  made  entirely  of 
natural  vegetation  and  biodegradable 
twines,  on  the  refuge.  We  consider  all 
such  blinds  public  property  and  open  to 
use  by  any  person  on  a  first-come  basis. 
We  allow  you  to  gather  only  willow, 
grasses,  marsh  vegetation,  and  dead 
wood  on  the  ground  from  the  refuge  for 
blind-building  materials.  We  prohibit 
cutting  or  removing  any  other  refuge 
trees  or  vegetation. 
***** 

12.  In  §  32.33  Indiana  by  revising 
paragraph  D.l.  of  Muscatatuck  National 
Wildlife  Refuge  to  read  as  follows: 

§32.33    Indiana. 


Mu$cataiu(  k  Nritiuiidl  VSildiile  Refuge 
***** 

D.  Sport  Fishing.  *  *   * 

1 .  You  may  fish  from  the  bank  and 
from  nonmotorized  boats  on  Stanfield 
Lake  from  May  15  through  October  15. 
You  may  not  boat  at  other  times. 
Stanfield  Lake  is  open  to  ice  fishing 
when  ice  conditions  permit. 
***** 

13.  In  §  32.34  Iowa  by  revising  the 
heading  of  Walnut  Creek  National 
Wildlife  Refuge  to  read  as  follows  and 
placing  the  listing  in  alphabetical  order: 

§32.3-1     sowa. 


Neal  Smith  National  Wlldiife  Refuge 
***** 

14.  In  §  32.37  Louisiana  by: 

a.  Revising  Atchafalaya  National 
Wildlife  Refuge; 

b.  Revising  paragraphs  B.,  C,  and  D. 
of  Bayou  Cocodrie  National  Wildlife 
Refuge; 

c.  Revising  Cameron  Prairie  National 
Wildlife  Refuge; 

d.  Removing  paragraphs  D.3.  and  D.4. 
of  Grand  Cote  National  Wildlife  Refuge; 

e.  Revising  the  introductory  text  of 
paragraph  A.  of  Lacassine  National 
Wildlife  Refuge; 

f.  Revising  the  introductory  text  of 
paragraph  C.  of  Lake  Ophelia  National 
Wildlife  Refuge;  and 

g.  Revising  paragraphs  A.,  C,  and  D. 
of  Mandalay  National  Wildlife  Refuge  to 
read  as  follows: 

§32.37    Louisiana. 


Atchafalaya  National  Wildlife  Refuse 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  himting  of  geese,  ducks,  coots, 
snipe,  and  woodcock  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Hunting  must  be  in  accordance 
with  Sherburne  Wildlife  Management 
Area  regulations. 

2.  For  the  Indian  Bayou  Area,  we 
require  an  Army  Corps  of  Engineer 
permit. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  raccoon, 
opossum,  nutria,  muskrat,  mink,  fox, 
bobcat,  beaver,  and  otter  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Hunting  must  be  in  accordance 
with  Sherburne  Wildlife  Management 
Area  regulations. 

2.  For  the  Indian  Bayou  Area,  we 
require  an  Army  Corps  of  Engineer 
permit. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  and  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  must  be  in  accordance 
with  Sherburne  Wildlife  Management 
Area  regulations. 

2.  For  the  Indian  Bayou  Area,  we 
require  an  Army  Corps  of  Engineer 
permit. 

D.  Sport  Fishing.  We  allow  finfishing 
and  shellfishing  year  round  in 
accordance  with  Sherburne  Wildlife 
Management  Area  regulations: 

1 .  We  require  refuge  permits  for 
commercial  shellfishing. 

2.  For  the  Indian  Bayou  Area,  we 
require  an  Army  Corps  of  Engineer 
permit  for  commercial  shellfishing. 


Bayou  Cocodrie  National  Wildlife 
Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrels,  rabbit,  raccoon, 
and  coyote  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Each  boat/vehicle  entering  the 
refuge  must  possess  an  entrance  pass. 

2.  We  allow  fishing  during  daylight 
hours  only. 

3.  We  allow  fishing  on  the  Cross 
Bayou  Cut  and  all  tributaries  that  fill 
with  water  from  Cocodrie  Bayou  during 
high  water  stages. 


Federal  Register/ Vol.  65,  No.  132 /Monday,  July  10,  2000 / Proposed  Rules 


42325 


4.  We  prohibit  camping. 

5.  We  allow  only  cotton  limb  lines. 

6.  You  may  not  use  trotlines,  slat 
traps,  or  nets  while  fishing. 

***** 

(ameron  Prairie  National  Wildlife 
Refuse 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  in  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  himting  must 
abide  by  all  terms  and  conditions  in  the 
appropriate  refuge  brochure. 

B.  Upland  Game  Hunting.  We  allow 
upland  game  hunting  in  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
appropriate  refuge  brochure. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
appropriate  refuge  brochure. 

D.  Sport  Fishing.  We  allow  sport 
fishing  in  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Any 
person  entering,  using,  or  occupying  the 
refuge  for  fishing  must  abide  by  all 
terms  and  conditions  in  the  appropriate 
refuge  brochure. 
***** 

T.acassine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  duck, 
gallinules,  and  coots  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 


II    * 


Lake  Ophelia  National  Wildlife  Refuge 

x  *  *  *  * 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  turkey 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

***** 

Mandalay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  in  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Any 
person  entering,  using,  or  occupying  the 
refuge  for  hunting  must  abide  by  all 


terms  and  conditions  in  the  refuge 
hunting  brochtire. 

***** 

C.  Big  Game  Hunting.  We  allov\^ 
himting  of  white-tailed  deer  and  feral 
hogs  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Any 
person  entering,  using,  or  occupying  the 
refuge  for  hunting  must  abide  by  all 
terms  and  conditions  in  the  refuge 
hunting  brochure. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Any  person 
entering,  using,  or  occupying  the  refuge 
for  fishing  must  abide  by  all  terms  and 
conditions  in  the  refuge  fishing 
brochiu-e. 
***** 

15.  In  §  32.38  Maine  by: 

a.  Alphabetically  adding  Lake 
Umbagog  National  Wildlife  Refuge; 

b.  Revising  paragraph  D.  of  Rachel 
Carson  National  Wildlife  Refuge;  and 

c.  Revising  paragraph  D.  of  Sunkhaze 
Meadows  National  Wildlife  Refuge  to 
read  as  follows: 

§32.38     Maine. 


Lake  Umbagog  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks,  geese, 
common  snipe,  sora,  Virginia  rail, 
common  moorhen,  and  woodcock  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  Designated  permanent  blinds  will 
be  available  by  reservation.  We  allow  no 
other  permanent  blinds.  You  must 
remove  temporary  blinds,  boats,  and 
decoys  from  the  refuge  following  each 
day's  himt. 

3.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back,  a  minimum  of 
400  square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material,  except  when  hunting  ducks  or 
geese. 

4.  We  allow  pre-hunt  scouting, 
however,  we  will  not  allow  dogs  during 
pre-himt  scouts. 

5.  We  prohibit  dog  training. 

6.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

7.  We  prohibit  the  use  of  all-terrain 
vehicles  (ATV's). 

8.  The  Refuge  will  be  open  to  hunting 
dm-ing  the  hours  stipulated  under 
Maine  hunting  regulations,  but  no 
longer  than  from  V2  hour  before  legal 
sunrise  to  V2  hour  after  legal  sunset. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  coyote,  fox,  raccoon, 


woodchuck,  red  squirrel,  eastern  gray 
squirrel,  porcupine,  skunk,  American 
crow,  showshoe  hare,  ring-necked 
pheasant,  ruffed  grouse,  and  northern 
bobwhite  in  designated  areas  subject  to 
the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  You  may  only  use  pursuit  or 
trailing  dogs  to  hunt  coyote  or  snowshoe 
hare. 

3.  We  allow  hunting  of  snowshoe  hare 
with  dogs  from  November  20  to  January 
1. 

4.  We  allow  hunting  of  coyote  with 
dogs  from  October  20  to  November  9. 

5.  We  allow  a  maximum  of  four  dogs 
per  hunter. 

6.  Dogs  may  only  be  on  the  refuge 
when  the  hunter  is  present. 

7.  You  must  equip  dogs  used  to  hunt 
coyote  vdth  operational  radiotelemetry 
collars.  You  must  be  in  possession  of  a 
working  radiotelemetry  receiver  that  can 
detect  and  track  the  frequency(ies) 
emitted  bv  each  radio  collar  used. 

8.  We  do  not  allow  hunting  for  coyote 
and  raccoon  from  V2  hour  after  sunset  to 
V2  hovu  before  sxmrise. 

9.  We  allow  pre-hunt  scouting, 
however,  we  do  not  allow  dogs  during 
pre-hunt  scouts. 

10.  We  prohibit  dog  training. 

11.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back,  a  minimum  of 
400  square  inches  (2.600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material. 

12.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

13.  We  prohibit  the  use  of  all-terrain 
vehicles  (ATV's). 

14.  The  refuge  will  be  open  to  hunting 
during  the  hours  stipulated  under 
Maine  hunting  regulations,  but  no 
longer  than  from  V2  hour  before  legal 
sunrise  to  V2  hour  after  legal  sunset. 

C.  Big  Game  Hunting.  We  allow 
himting  of  white-tailed  deer,  moose, 
black  bear,  and  wild  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  bear  hunting  with  dogs 
from  October  20  to  October  29. 

2.  You  must  equip  dogs  used  to  hunt 
bear  with  operational  radiotelemetry 
collars.  You  must  be  in  possession  of  a 
working  radiotelemetr\'  receiver  that  can 
detect  and  track  the  frequency(ies) . 
emitted  by  each  radio  collar  used. 

3.  We  allow  a  maximum  of  four  dogs 
per  hunter. 

4.  Dogs  may  only  be  on  the  refuge 
when  the  hunter  is  present. 

5.  You  must  take  the  first  bear  you 
tree,  except  in  the  case  of  cubs  or  a  sow 
with  cubs. 

6.  You  must  report  where  you  took 
the  bear  to  the  State  of  Maine. 
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7.  We  allow  pre-hunt  scouting, 
however,  we  will  not  allow  dogs  during 
pre-hunt  scouts. 

8.  We  prohibit  dog  training. 

9.  You  may  use  only  portable  tree 
stands,  and  you  must  remove  them  from 
the  refuge  each  day. 

10.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back  a  minimum  of  400 
square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material,  except  when  hunting  turkey. 

11.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

12.  We  prohibit  the  use  of  all-terrain 
vehicles  (ATV's). 

13.  The  refuge  will  be  open  to  hunting 
during  the  hours  stipulated  under 
Maine  hunting  regulations,  but  no 
longer  than  from  Vz  hour  before  legal 
sunrise  to  V2  hour  after  legal  sunset. 

D.  Sport  Fishing.  [Reserved] 


3.  In  addition  to  daytime  fishing,  we 
allow  fishing  after  sunset  in  accordance 
with  State  regulations. 

OxboiiF  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  birds,  turkey, 
and  small  game  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 
***** 

3.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field,  except 
while  hunting  turkey. 

4.  Hunters  will  comply  with  all  State 
hunting  regulations. 
***** 

17.  In  §  32.42  Miimesota  by  adding 
introductory  text  to  paragraph  A, 
revising  the  introductory  text  of 
paragraph  B.  and  adding  paragraphs 
B.2.,  B.3.,  and  C.3.  to  Big  Stone  National 
Wildlife  Refuge  to  read  as  follows: 


Kd(hel  Carson  Nationdi  WUdlife  Refuge     §^2.42    Minnesota. 


D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  allow 
fishing  from  suruise  to  simset. 

Sunkha/p  Meadows  National  Wildlife 

Refuge 

•         *         *         *         • 

D.  Sport  Fishing.  You  may  fish  on  the 
waters  of  and  from  the  banks  of  Baker 
Brook,  Birch  Stream,  Buzzy  Brook, 
Johnson  Brook,  Little  Birch  Stream, 
Little  Buzzy  Brook,  Sandy  Stream,  and 
Sunkhaze  Stream. 

16.  In  §  32.40  Massachusetts  by: 

a.  Revising  paragraph  D.  of  Monomoy 
National  Wildlife  Refiige; 

b.  Adding  paragraph  D.3.  to 
Nantucket  National  Wildlife  Refuge;  and 

c.  Revising  the  introductory  text  of 
paragraph  B  and  revising  paragraph  B.3. 
and  adding  paragraph  B.4.  to  Oxbow 
National  Wildlife  Refuge  to  read  as 
fnllnw*;- 

§32  40     Massachusetts. 


Monomoy  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing  in 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  In  addition  to 
daytime  fishing,  we  allow  fishing  after 
sunset  in  accordance  with  State 
regulations. 

Nantucket  National  Wildlife  Refuge 

<  *  *  *  « 

D.  Sport  Fishing.  *  •  * 


Big  Stone  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
You  may  not  hunt  any  migratory  game 
birds  on  the  refuge.  You  may  retrieve 
waterfowl  taken  outside  the  refuge 
botmdary  up  to  100  yards  (90  m)  inside 
the  refuge. 

B.  Upland  Game  Hunting.  You  may 
hunt  partridge,  pheasant,  v«ld  tiukey, 
gray  and  fox  squirrel,  cottontail  and  jack 
rabbit,  red  and  gray  fox,  raccoon,  and 
striped  skunk  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 
***** 

2.  You  may  hunt  fox,  raccoon,  and 
striped  sktuik  only  during  open  seasons 
for  other  small  game  species.  You  may 
not  use  dogs  while  raccoon  hunting. 

3.  You  may  himt  only  turkey  if  you 
have  a  valid  State  ttirkey  hunting  permit 
in  your  possession. 

C.  Big  Game  Hunting.  *  *  * 
***** 

3.  You  may  hunt  only  deer  if  you  have 
a  valid  State  permit  in  yoxir  possession. 

***** 

18.  In  §  32.44  Missouri  by  revising 
paragraphs  A.,  B.,  and  C.  of  Big  Muddy 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.44    MissouH. 


Big  Muddy  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  himting  of  migratory  game 
birds  on  designated  areas  of  the  refuge 
subject  to  posted  regxdations  and  the 
following  conditions: 


1 .  Shotgun  hunters  may  use  only 
approved  nontoxic  shot  while  in  the 
field. 

2.  You  must  remove  all  boats,  decoys, 
and  blinds  from  the  refuge  following 
each  day's  hunt  except  for  blinds  made 
entirely  of  marsh  vegetation.  You  may 
not  cut  woody  vegetation  on  the  refuge 
for  blinds. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  animals  on 
designated  areas  of  the  refuge  subject  to 
posted  regulations  and  the  following 
conditions: 

1.  You  may  use  only  approved 
nontoxic  shot  while  hunting  for  upland 
game,  except  wild  turkeys.  You  may  use 
lead  shot  while  hunting  for  wild  turkey. 

C.  Big  Game  Hunting.  We  allow  big 
game  hunting  on  designated  areas  of  the 
refuge  subject  to  posted  regulations  and 
the  following  conditions: 

1.  You  may  not  use  tree  spikes  to  help 
you  climb  trees  or  hunt  on  the  refuge. 

2.  You  must  remove  tree  stands  from 
the  refuge  within  24  hours  of  the  close 
of  the  deer  hunting  season. 

3.  You  may  not  hunt  over  or  place  on 
the  refuge  any  salt  or  other  mineral 
blocks. 
***** 

19.  In  §32.47  Nevada  by: 

a.  Revising  paragraphs  A.  and  B.  of 
Ash  Meadows  .National  Wildlife  Refuge; 

b  Revising  paragraphs  A.,  B.,  and  D.l 
of  Pahranagat  .National  Wildlife  Refuge; 
and 

c.  Adding  paragraph  A. 3.  and  revising 
the  introductory  text  of  paragraph  D. 
and  paragraph  D  2  of  Ruby  Lake 
National  Wildlife  Refuge. 

§32  47     Nevada. 

.\sh  Meadows  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  coots, 
moorhens,  snipe,  and  doves  in 
accordance  with  State  and  refuge- 
specific  regulations  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  hunting  only  on 
designated  days 

2  We  allow  only  nonmotorized  boats 
or  boats  with  electric  motors  on  the 
refuge  hunting  area  during  the  migratory 
waterfowl  hunting  season. 

B  I  'pland  Game  Hunting  We  allow 
hunting  of  quail  and  rabbit  in 
accordance  with  State  and  refuge- 
specific  regulations  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  hunting  of  quail  and 
rabbit  onlv  on  designated  days  during 
the  regular  State  season  for  quail. 

2.  We  prohibit  the  discharging  of 
rifles  or  handguns 
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Pahranagat  National  Wiidlile  Refuije 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  coots, 
moorhens,  snipe,  and  doves  in 
accordance  with  State  and  refuge- 
specific  regulations  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1 .  We  allow  hunting  only  on 
designated  days. 

2.  We  allow  only  nonmotorized  boats 
or  boats  with  electric  motors  on  the 
refuge  hunting  area  during  the  migratory 
waterfowl  hunting  season. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail  and  rabbit  in 
accordance  with  State  and  refuge- 
specific  regulations  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  We  allow  hunting  of  quail 
and  rabbit  only  on  designated  days 
during  the  regular  State  season  for  quail. 
***** 

D.  Sport  Fishing.  *   *  * 

1 .  We  allow  fishing  year  round  with 
exception  of  North  Marsh,  which  we 
close  October  1  to  February  1 . 

***** 

Ruby  Lake  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


3.  The  refuge  is  open  to  the  public 
from  1  hour  before  suiuise  to  2  hours 
after  sunset. 

***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
Federal  and  State  laws  and  the 
following  conditions: 

***** 

2.  We  allow  fishing  on  dikes  in  the 
areas  north  of  the  Brown  Dike  and  east 
of  the  Collection  Ditch  with  the 
exception  that  you  may  fish  by  wading 
and  from  personal  flotation  devices 
(float  tubes)  in  designated  areas. 
***** 

20.  In  §  32.48  New  Hampshire  by 
adding  Lake  Umbagog  National  Wildlife 
Refuge  to  read  as  follows: 

§32  48     New  Hampshire. 


Lake  I  mbaeoy  National  Wildlifp 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks,  geese, 
common  snipe,  and  woodcock  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  Designated  permanent  blinds  will 
be  available  by  reservation.  We  will 


allow  no  other  permanent  blinds.  You 
must  remove  temporary  blinds,  boats, 
and  decoys  fi-om  the  refuge  following 
each  day's  hunt. 

3.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back,  a  minimum  of 
400  square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material,  except  when  hunting  ducks  or 
geese. 

4.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

5.  We  prombit  use  of  all-terrain 
vehicles  (ATV's). 

6.  We  allow  pre-hunt  scouting, 
however,  we  do  not  permit  dogs  during 
pre-hunt  scouts. 

7.  We  prohibit  dog  training. 

8.  The  refuge  will  oe  open  to  hunting 
during  the  hours  stipulated  under  New 
Hampshire  hunting  regulations,  but  no 
longer  than  from  V2  hour  before  legal 
simrise  to  V2  hour  after  legal  sunset. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  coyote,  fisher,  fox,  raccoon, 
woodchuck,  red  squirrel,  porcupine, 
skunk,  weasel,  American  crow,  mink, 
muskrat,  snowshoe  hare,  ring-necked 
pheasant,  ruffed  grouse,  and  northern 
bobwhite  in  designated  areas  subject  to 
the  following  conditions: 

1 .  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  You  may  only  use  pursuit  or 
trailing  dogs  to  hunt  coyote  or  snowshoe 
hare. 

3.  We  allow  himting  of  snowshoe  hare 
ft"om  November  20  to  January  1. 

4.  We  allow  hunting  of  coyote  with 
dogs  from  October  20  to  November  9. 

5.  We  allow  a  maximum  of  fovu  dogs 
per  hunter. 

6.  Dogs  may  only  be  on  the  refuge 
when  the  hunter  is  present. 

7.  You  must  equip  dogs  used  to  hunt 
coyote  with  operational  radiotelemetry 
collars.  You  must  be  in  possession  of  a 
working  radiotelemetry  receiver  that  can 
detect  and  track  the  frequency(ies) 
emitted  by  each  radio  collar  used. 

8.  We  do  not  allow  hunting  for  coyote 
and  raccoon  from  V2  hovu  after  sunset  to 
V2  hour  before  suiu-ise. 

9.  We  allow  pre-hunt  scouting, 
however,  we  will  not  allow  dogs  diuing 
pre-hunt  scouts. 

10.  We  prohibit  dog  training. 

11.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back,  a  minimvun  of 
400  square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material. 

12.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

13.  We  prohibit  the  use  of  all-terrain 
vehicles  (ATV's). 

14.  The  refuge  will  be  open  to  hunting 
during  the  hours  stipulated  under  New 


Hampshire  himting  regulations,  but  no 
longer  than  from  V2  hour  before  legal 
sunrise  to  V2  hour  after  legal  sunset. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  moose,  and 
black  bear  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1 .  We  allow  hunting  of  bear  with  dogs 
fi'om  October  20  to  November  9. 

2.  You  must  equip  dogs  used  to  hunt 
bear  with  operational  radiotelemetry 
collars.  You  must  be  in  possession  of  a 
working  radiotelemetry  receiver  that  can 
detect  and  track  the  frequency(ies) 
emitted  by  each  radio  collar  used. 

3.  We  allow  a  maximum  of  four  dogs 
par  Kunter. 

4.  Dogs  may  only  be  on  the  refuge 
when  the  himter  is  present. 

5.  You  must  take  the  first  bear  you 
tree,  except  in  the  case  of  cubs  or  a  sow 
with  cubs. 

6.  You  must  report  where  you  took 
the  bear  to  the  State  of  New  Hampshire. 

7.  We  allow  pre-hunt  scouting, 
however,  we  do  not  allow  dogs  during 
pre-hunt  scouts. 

8.  We  prohibit  dog  training. 

9.  You  may  use  only  portable  tree 
stands,  and  you  must  remove  them  from 
the  refuge  each  day. 

10.  You  must  wear  in  a  conspicuous 
manner  on  the  outermost  layer  of  the 
head,  chest,  and  back,  a  minimum  of 
400  square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material. 

11.  You  must  unload  all  firearms 
outside  of  legal  State  hunting  hours. 

12.  We  prohibit  the  use  of  all-terrain 
vehicles  (ATV's). 

13.  The  refuge  will  be  open  to  himting 
during  the  hours  stipulated  under  New 
Hampshire  hunting  regulations,  but  no 
longer  than  from  V2  hour  before  legal 
sunrise  to  V2  hour  after  legal  sunset. 

D.  Sport  Fishing.  [Reserved] 

21.  hi  §  32.49  New  Jersey  by  revising 
paragraphs  A.,  C.I.,  and  D.I.,  revising 
the  introductory  text  of  paragraphs  C. 
and  D..  and  adding  paragraph  D.4  of 
Edwin  B.  Forsythe  National  Wildlife 
Refuge. 

§  32.49    New  Jersey. 

***** 

Edwin  B.  Forsythe  National  Wildlifie 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  waterfowl,  coots, 
moorhens,  and  rails  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  You  must  remove  all  hunting  blind 
materials,  boats,  and  decoys  at  the  end 
of  each  hunting  day.  We  do  not  allow 
permanent  and  pit  blinds. 
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2.  We  may  restrict  use  of  Hunting 
Unit  3  of  the  Brigantine  Division  to 
certified  Young  Waterfowl  Program 
trainees  for  up  to  30  days  as  posted. 

3.  You  may  not  possess  more  than  25 
shells  per  day  in  Himting  Units  A,  B, 
and  C  in  the  Bamegat  Division.  You 
may  not  possess  more  than  50  shells  per 
day  in  Unit  1  of  the  Brigantine  Division. 

4.  In  Hunting  Unit  B  of  the  Bamegat 
Division,  we  restrict  hunting  to 
designated  sites,  with  each  site  limited 
to  one  party  of  hiuiters.  We  require  a 
minimum  of  six  decoys  per  site. 

5.  In  Hunting  Unit  D  of  the  Barnegat 
Division,  we  require  a  minimum  of  six 
decoys  and  do  not  allow  jump  shooting. 
Access  is  by  boat  only;  we  do  not  allow 
foot  access. 

6.  Access  is  by  boat  only  in  all  Units 
except  the  portion  of  Unit  A  that  is 
south  of  West  Creek  Dock  Road,  in  the 
Barnegat  Division,  and  Unit  5  in  the 
Brigantine  Division.  You  may  access 
these  Units  by  foot  or  boat. 

7.  You  may  occupy  no  sites  or  Units 
before  4:00  a.m.  Access  is  by  boat  only. 

8.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  require  a  State  permit  for  the 
appropriate  New  Jersey  Deer 
Management  Zone.  You  must  have  this 
permit  stamped  and  validated  in  person 
at  the  Refuge  Headquarters. 
***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1 .  We  allow  saltwater  fishing  from  the 
Holgate  beach  and  Little  Beach  Island 
with  the  exception  of  those  areas  posted 
as  closed.  We  may  close  the  Holgate 
Unit  and  Little  Beach  Island  to  all 
public  use  during  the  migratory  bird 
nesting  season.  We  require  a  saltwater 
fishing  permit  to  fish  from  Little  Beach 
Island.  You  may  obtain  permits  from  the 
Refuge  Headquarters. 
***** 

4.  We  allow  bank  fishing  and  crabbing 
at  designated  areas.  Contact  the  Refuge 
Headquarters  for  locations. 

***** 

22.  In  §  32.50  New  Mexico  by 
alphabetically  adding  San  Andres 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.50     New  Mexico 


San  Andres  .Nationai  VVildiile  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 


B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow 
hunting  of  oryx  or  gemsbok  [Oryx 
gazella]  on  designated  areas  of  the 
refuge  subject  to  the  foUowdng 
conditions: 

1 .  We  require  hunters  to  check  in  and 
out  of  the  htmt  area. 

2.  We  require  hunters  to  attend 
imexploded  ordnance  (UXO)  training 
prior  to  entering  the  hunt  area. 

3.  We  require  State  permits  and 
payment  of  a  hunt  fee. 

D.  Sport  Fishing.  (Reserved] 
***** 

23.  In  §  32.51  New  York  by  revising 
paragraphs  A.I.,  B.I.,  C,  and  D.4, 
deleting  paragraph  A.  3,  and 
redesignating  paragraphs  A.4.,  A.5., 
A.6.,  and  A.7.,  and  A. 8.  as  paragraphs 
A.3.,  A.4.,  A.5.,  A.6.,  and  A.7.  of 
froquois  National  Wildlife  Refuge  to 
read  as  follows: 

§32.51     New  York. 


Iroquois  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•   •   * 

1.  We  require  refuge  permits. 

***** 

B.  Upland  Game  Hunting.  *   *  * 
1.  We  require  refuge  permits. 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  and  turkeys  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
refuge  permits. 

D.  Sport  Fishing.  *   *   * 
***** 

4.  We  do  not  allow  the  use  of  boats 
or  other  flotation  devices  with  the 
exception  that  you  may  use 
norunotorized  boats  on  Oak  Orchard 
Creek  east  of  Route  63. 
***** 

24.  In  §  32.52  North  Carolina  by: 

a.  Revising  paragraphs  A. 2.,  B.3.,  and 
C.3.  of  Pocosin  Lakes  National  Wildlife 
Refuge;  and 

b.  Revising  paragraphs  A.  and  B.  of 
Roanoke  River  National  Wildlife  Refuge 
to  read  as  follows: 

§32.52     North  Carolina. 


Pocosin  Lakes  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


2.  Firearms  in  transport  by  vehicle  or 
boat  under  power  must  remain 
imloaded. 

***** 

B.  Upland  Game  Hunting.  *  *  * 


3.  Firearms  in  transport  by  a  vehicle 
or  boat  under  power  must  remain 
unloaded. 

***** 

C.  Big  Game  Hunting.  *   *  * 

***** 

3.  Firearms  in  transport  by  a  vehicle 
or  boat  under  power  must  remain 
unloaded. 


Roanoke  River  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks  and  coots  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
refuge  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  raccoon,  and 
opossum  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  We  require  refuge  permits. 

2.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

25.  In  §  32.53  North  Dakota  by: 

a.  Revising  paragraphs  B.  and  C.  of 
Lake  Zahl  National  Wildlife  Refuge;  and 

b.  Revising  paragraph  C.  of  Upper 
Souris  National  Wildlife  Refuge  to  read 
as  follows: 

§  32  53     North  Dakota 


Lake  Zahl  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasants, 
sharp-tailed  grouse,  and  gray  partridge 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  The  upland  game  bird  season  opens 
annually  on  the  day  following  the  close 
of  the  regular  firearm  deer  season 
through  the  end  of  the  State  season. 

3.  Hvmters  may  enter  the  refuge  on 
foot  only. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  archery  hunting  through 
the  day  before  the  opening  of  the  State 
waterfowl  season  and  allow  it  following 
the  deer  gun  season. 

2.  We  allow  deer  gim  hunting 
concurrent  with  the  State  deer  gun 
season. 

3.  Hunters  may  enter  the  refuge  on 
foot  only. 
***** 

Upper  Souris  National  W  ildlife  Refuge 
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C.  Big  Game  Hunting.  We  allow 
hunting  of  big  game  on  designated  areas 
of  the  refuge  as  per  State  law  with 
certain  restrictions  as  posted. 

***** 

26.  In  §  32.54  Ohio  by  revising 
paragraph  D.  of  Cedar  Point  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.54    Ohio. 


t>dar  Point  National  Wildlife  Refuge 

•         *         *         »         * 

D.  Sport  Fishing.  We  allow  sport 
fishing  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1 .  You  may  fish  only  during  daylight 
hours  during  designated  dates. 

2.  We  do  not  cdlow  boats  or  flotation 
devices. 
***** 

27.  In  §  32.55  Oklahoma  by: 

a.  Revising  paragraph  A. 4.,  adding 
paragraph  B.5,  and  revising  paragraph 
D.  of  Little  River  National  Wildlife 
Refuge;  and 

b.  Adding  paragraph  C.4.  and  revising 
paragraphs  B.2.  and  D.9.  of  Tishomingo 
National  Wildlife  Refuge  to  read  as 
follows: 

§32  55     Oklahoma 


Little  River  National  Wildlile  Ketuge 

A.  Hunting  of  Migratory  Game  Birds. 

*  *  * 

***** 

4.  You  must  possess  a  refuge  permit. 

*  *        *        *        • 

B.  Upland  Game  Hunting.  *  *  * 

***** 

5.  You  must  possess  a  refuge  permit. 


D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge. 

1 .  We  prohibit  off-road  vehicle  use. 

2.  You  must  possess  a  refuge  permit, 
j  I  *        •        *        *        * 

Ti.shomingo  National  Wildlife  Refugf 


B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  We  allow  only  bows  and  arrows 
and  shotguns  using  approved  nontoxic 
shot. 

***** 

C.  Big  Game  Hunting.  *  *  * 

***** 

4.  We  prohibit  baiting  on  the  refuge 
and  the  Wildlife  Management  Unit. 

D.  Sport  Fishing.  *   *  * 
***** 

9.  You  may  only  take  bait  for  personal 
use  while  fishing  in  the  refuge  in 


accordance  with  Oklahoma  State  law. 
We  do  not  allow  removal  of  bait  from 
the  refuge  for  commercial  sales.  You 
caimot  release  bait  back  into  the  water. 

***** 

28.  In  §  32.56  Oregon  by: 

a.  Removing  Ankeny  National 
Wildlife  Refuge; 

b.  Revising  paragraphs  A. 2.  and  B.2. 
and  adding  paragraphs  A. 7.  and  B.5.  of 
Cold  Springs  National  Wildlife  Refuge; 

c.  Revising  the  heading  of  "Klamath 
Forest  National  Wildlife  Refuge"  to  read 
"Klamath  Marsh  National  Wildlife 
Refuge;" 

d.  Revising  paragraphs  A.2.  and  B.2. 
of  McKay  Creek  National  Wildlife 
Refuge; 

e.  Adding  McNary  National  Wildlife 
Refuge;  and 

f.  Revising  paragraph  A.  of  William  L. 
Finley  National  Wildlife  Refuge  to  read 
as  follows: 

§32.56    Oregon.  ? 


Cold  Springs  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


2.  We  allow  hunting  only  on 
Tuesdays,  Thiu'sdays,  Saturdays, 
Simdays,  Thanksgiving  Day,  Christmas 
Day,  and  New  Year's  Day. 

*        *        *       .  *        * 

7.  We  allow  hunting  in  the  Memorial 
Marsh  Unit  by  designated  blind  sites 
only. 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  We  allow  hunting  only  on 
Tuesdays,  Thin-sdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas 
Day,  and  New  Year's  Day. 

***** 

5.  We  do  not  allow  hunting  of  upland 
game  birds  until  noon  of  each  himt  day. 

***** 

Klamath  Marsh  National  Wildlife 

Ketuge 


McKay  Creek  Natidnal  INildiitr  Ki-tui;e 
A.  Hunting  of  Migratory  Game  Birds. 


2.  We  allow  hunting  only  on 
Tuesdays,  Thursdays,  Satiirdays, 
Simdays,  Thanksgiving  Day,  Christmas 
Day,  and  New  Year's  Day. 

***** 

B.  Upland  Game  Hunting.  *   *   * 

***** 

2.  We  allow  hunting  only  on 
Tuesdays,  Thursdays,  Saturdays, 


Sundays,  Thanksgiving  Day,  Christmas 
Day,  and  New  Year's  Day. 

***** 

McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  doves  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1 .  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  allow  dove  hunting  on  the  State 
Line  and  Juniper  Canyon  Units  on  legal 
himt  days  in  accordance  with  State 
regulations. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  allow  hunting  on  State  Line  and 
Juniper  Canyon  Units  in  accordance 
with  State  regulations.  • 

C.  Big  Game  Hunting.  We  allow  deer 
hunting  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1 .  We  allow  shotgims  and  archery 
only. 

2.  We  allow  hunting  on  State  Line  and 
Juniper  Canyon  Units  in  accordance 
with  State  regulations. 

D.  Sport  Fishing.  [Reserved] 


William  L.  Finley  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

***** 

29.  In  §  32.60  South  Carolina  by: 

a.  Revising  paragraph  D.  of  Cape 
Romain  National  Wildlife  Refuge;  and 

b.  Revising  paragraphs  C.  and  D.  of 
Carolina  Sandhills  National  Wildlife 
Refuge  to  read  as  follows: 

§32.60    South  Carolina. 


Cape  Romain  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing, 
crabbing,  and  shell  fishing  in 
accordance  with  State  regulations,  as 
specifically  designated  in  refuge 
publications,  and  as  posted.  Except  as 
posted,  we  close  refuge  islands  at  night. 
We  do  not  allow  shrimp  baiting  from 
refuge  islands  or  above  the  low  tide 
mark. 

Carolina  Sandhills  National  Wildlife 
Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  turkey,  and 
feral  hogs  on  designated  areas  of  the 
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refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
all  areas  of  the  refuge,  except  Martins 
Lake  and  those  areas  marked  by  signs  as 
closed  to  the  public  for  fishing,  subject 
to  the  following  conditions: 

1 .  We  allow  fishing  from  V2  hour 
before  sunrise  to  V2  hour  before  sunset. 

2.  We  allow  nonmotorized  boats  and 
boats  with  electric  motors.  You  must 
hand  load  and  unload  boats  except  at 
designated  boat  ramps. 

3.  We  do  not  allow  fish  baskets,  net, 
set  hooks,  and  trotlines. 
***** 

30.  In  §  32.61  South  Dakota  by: 

a.  Revising  paragraph  B.  of  Pocasse 
National  Wildlife  Refuge;  and 

b.  Revising  paragraphs  B.  and  D.  of 
Sand  Lake  National  Wildlife  Refuge  to 
read  as  follows: 

§32.61     South  DaKOia. 


Pocasse  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  sharp-tailed 
grouse,  and  Hungarian  partridge  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  You  may 
possess  only  approved  nontoxic  shot 
while  in  the  field. 


Sand  Lake  National  Wildlife  Refiige 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  sharp-tailed  grouse, 
Hungarian  partridge,  and  pheasant  on 
designated  areas  of  the  refuge. 

***** 

D.  Sport  Fishing.  We  allow  sport 
fishing  in  accordance  with  State  law 
and  as  specifically  designated  in  refuge 
publications. 

31.  In  §  32.63  Texas  by: 

a.  Revising  paragraphs  A.,  B.,  and  C. 
of  Balcones  Canvonlands  National 
Wildlife  Refuge;' 

b.  Alphabetically  adding  Lower  Rio 
Grande  Valley  National  Wildlife  Refuge; 
and 

c.  Alphabetically  adding  Trinity  River 
National  Wildlife  Refuge  to  read  as 
follows: 

§3263     Texas 


Bdl( ones  t.anv  nnldnds  National 
Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  mourning,  white- 
wing,  rock,  and  Eurasian-collared  doves 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 


1.  The  length  of  the  hunting  season 
will  be  concurrent  with  the  State  season 
in  September  and  October. 

2.  We  allow  hunting  in  designated 
areas,  from  noon  to  sunset,  Satiu-days 
and  Sundays. 

3.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

4.  We  require  refuge  permits  and 
payment  of  a  hunt  fee  by  all  hunters. 

5.  We  prohibit  dogs. 

6.  All  hunters  must  be  10  years  old  or 
older.  An  adult  21  years  of  age  or  older 
must  supervise  hunters  ages  10-17 
(inclusive). 

7.  We  prohibit  use  or  possession  of 
alcohol. 

8.  We  may  immediately  close  the 
entire  refuge  or  any  portion  thereof  to 
hunting  for  the  protection  of  resources, 
as  determined  by  the  refuge  manager. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  turkey  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  himting  in  November, 
December,  and/or  January. 

2.  We  require  hunters  to  check  in  and 
out  of  a  hunt  area. 

3.  We  allow  bows  and  arrows, 
shotguns,  and  rifles. 

4.  We  may  immediately  close  the 
entire  refuge  or  any  portion  thereof  to 
hunting  for  the  protection  of  resources, 
as  determined  by  the  refuge  manager. 

5.  Himters  must  be  at  least  12  years 
of  age.  An  adult  21  years  of  age  or  older 
must  supervise  hunters  between  the 
ages  of  12  and  17  (inclusive). 

6.  The  refuge  will  set  bag  limits. 

7.  We  require  hunters  to  visibly  wear 
400  square  inches  (2,600  cm-)  of  himter 
orange  on  the  outermost  layer  of  the 
head,  chest  and  back,  which  must 
include  a  hunter  orange  hat  or  cap. 

8.  We  require  refuge  permits  and  the 
payment  of  a  hunt  fee. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  feral 
hogs  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1 .  We  allow  hunting  in  November, 
December,  and/or  January. 

2.  We  require  hunters  to  check  in  and 
out  daily  at  designated  check  stations. 

3.  We  allow  bows  and  arrows, 
shotguns,  and  rifles. 

4.  We  may  immediately  close  to 
hunting  the  entire  refuge  or  any  portion 
thereof  for  the  protection  of  resources  as 
determined  by  the  refuge  manager. 

5.  Hunters  must  be  at  least  12  years 
of  age.  An  adult  21  years  of  age  or  older 
must  supervise  hunters  between  the 
ages  of  12  and  17  (inclusive). 

6.  The  refuge  will  set  bag  limits. 

7.  We  require  hunters  to  wear  400 
square  inches  (2,600  cm2)  of  hunter 
orange  on  the  outermost  layer  of  the 


head,  chest,  and  back,  which  must 
include  a  hunter  orange  hat  or  cap. 

8.  We  require  refuge  permits  and  the 
payment  of  a  hunt  fee. 

***** 

Lower  Rio  (irande  Valley  National 
Wildlite  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  mourning,  white- 
winged,  and  white-tipped  doves  in  the 
months  of  September,  October,  and 
November  on  designated  areas  of  the 
refuge,  subject  to  the  following 
conditions: 

1 .  We  require  a  refuge  permit  and 
payment  of  a  fee. 

2.  We  limit  hunting  to  the  months  of 
September,  October,  and  November  in 
accordance  with  the  State  hunting 
season. 

3.  We  allow  only  shotguns. 

4.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

5.  All  hunters  must  be  12  years  of  age 
or  older.  An  adult  21  years  old  or  older 
must  accompany  hunters  12-17  years  of 
age. 

6.  You  may  park  at  designated 
locations  only. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  edlow 
hunting  of  white-tailed  deer,  feral  hogs, 
and  nilgai  antelope  on  designated  cireas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  a  refuge  permit  and 
payment  of  a  fee. 

2.  We  will  offer  hunting  during 
portions  of  the  State  hunting  season. 

3.  We  enforce  a  two-deer  (one  buck 
only)  limit  on  white-tailed  deer  and  no 
limit  on  feral  hogs  and  nilgai  antelope. 

4.  All  hunters  must  be  12  years  of  age 
or  older.  An  adult  21  years  old  or  older 
must  accompany  hunters  12-17  years  of 
age. 

5.  We  will  determine  location  and 
method  of  himt  each  year. 

6.  You  may  park  at  designated 
locations  only. 

7.  We  prohibit  the  use  of  dogs  and 
baiting  for  hunting. 

D.  Sport  Fishing.  [Reserved] 
***** 

Trinity  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  We  allow  fishing  on 
Champion  Lake  subject  to  the  following 
conditions: 

1.  We  allow  fishing  only  with  pole 
and  line,  rod  and  reel,  or  hand-held 
line. 
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2.  We  do  not  allow  the  use  of 
trotlines,  setlines,  bows  and  arrows, 
gigs,  spears,  or  fish  traps. 

3.  We  do  not  allow  use  of  frogs  or 
turtles. 

4.  We  allow  fishing  from  sunrise  to 
sunset. 

5.  We  limit  motors  to  a  maximum  of 
1 0  horsepower.  You  may  not  fish  or 
enter  within  200  yards  (180  m)  of  an 
established  bird  rookery  from  March 
through  the  end  of  May.  Check  at  refuge 
headquarters  for  rookery  location(s). 

32.  In  §  32.65  Vermont  by  revising 
paragraphs  A.I.,  A.2.,  A.4.,  A.5.,  C.I., 
C.4.,  and  D.  of  Missisquoi  National 
Wildlife  Refuge  to  read  as  follows: 

§  32  65     Vermont. 


Missisquoi  National  Wildlife  Refiige 

A.  Hunting  ofMigratory  Game 
Birds.  *   *   * 

1 .  We  require  refuge  perniits  to  hunt 
in  the  Long  Marsh  Channel — Metcalfe 
Island  Controlled  Himting  Area,  the 
Junior  Waterfowl  Hunting  Area,  and  the 
Saxe's  Pothole-Creek  and  Shad  Island 
Pothole  Hunting  Area. 

2.  You  may  not  possess  more  than  25 
shells  per  day  on  the  Long  Marsh 
Channel-Metcalfe  Island  Controlled 
Hunting  Area,  the  Junior  Waterfowl 
Hunting  Area,  and  the  Saxe's  Pothole- 
Creek  and  Shad  Island  Pothole  Hunting 
Area. 
***** 

4.  Within  any  controlled  hunting  area, 
you  must  hunt  within  100  feet  (30  m)  of 
the  blind  or  blind  stake  for  the  area 
except  to  retrieve  crippled  birds. 

5.  You  must  hunt  with  one  retriever 
per  hunting  party  of  up  to  two  hunters 
per  party  within  the  Saxe's  Pothole- 
Creek  and  Shad  Island  Pothole  Himting 
Area,  the  Long  Marsh  Channel-Metcalfe 
Island  Hunting  Area,  and  the  Maquam 
Swamp  Hunting  Area. 
***** 

C.  Big  Game  Hunting.  *   *   * 

1 .  You  may  use  only  shotguns  and 
muzzleloaders  on  that  part  of  the  refuge 
east  of  the  Missisquoi  River  during  the 
State  regular  season  or  on  that  part  of 
the  refuge  north  and  east  of  Route  78 
during  the  Youth  Hunt. 
***** 

4.  You  may  use  only  portable  tree 
stands.  You  may  leave  them  in  place 
during  deer  seasons  with  proper 
notation  on  the  big  game  permit. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  allow 
fishing  from  refuge  lands  along  Lake 
Champlain  and  the  Missisquoi  River, 
except  from  any  refuge  dike  or  from  or 


within  any  refuge  water  management 
unit. 

33.  hi  §32.66  Virginia  by: 

a.  Adding  paragraph  D.3.  of  Back  Bay 
National  Wildlife  Refuge; 

b.  Revising  paragraph  A.  of 
Chincoteague  National  Wildlife  Refuge: 
and 

c.  Adding  the  alphabetical  listing  of 
Mackay  Island  National  Wildhfe  Refuge 
to  read  as  follows: 

§32  66     Virginia. 
***** 

Back  Bay  Nation d!  vN  midlife  Refuge 
***** 
D.  Sport  Fishing.  *  *  * 


***** 


3.  We  require  a  refuge  permit  to  fish 
in  "D"  Pool. 


***** 


Chincoteague  National  Wildlife  Refuge 

A.  Hunting  ofMigratory  Game  Birds. 
We  allow  hunting  of  migratory 
waterfowl  and  rails  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  a  refuge  permit  to  hunt 
in  designated  public  hunting  areas. 

2.  We  allow  guided  himting  in 
designated  areas  of  Wildcat  Marsh  with 
refuge-designated  commercial  guides. 
***** 

Mackay  Island  Nation  a  i  \\  lidlife 
Refugp 

A.  Hunting  ofMigratory  Game  Birds. 
[Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow 
himting  of  deer  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  We  requfre  refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  fishing  only  from  sunrise 
to  sunset  from  March  15  through 
October  15. 

2.  You  must  attend  all  fishing  lines. 

3.  We  do  not  allow  airboats. 
***** 

34.  In  §  32.67  Washington  by: 

a.  Alphabetically  adding  Arid  Lands 
National  Wildlife  Refuge  Complex; 

b.  Revising  paragraphs  A.I.,  A.3.,  and 
C.  of  Columbia  National  Wildlife 
Refuge; 

c.  Revising  McNary  National  Wildlife 
Refuge; 

d.  Removing  paragraphs  A. 4.  and  B.4., 
redesignating  paragraphs  A.5,  A.6.,  and 
B.5.  as  A. 4.,  A. 5.,  and  B.4.  and  revising 
newly  redesignated  paragraphs  A.4., 
A.5.,  and  B.4.  of  Toppenish  National 
Wildlife  Refuge;  and 


e.  Revising  paragraphs  A.  and  D.  of 
Willapa  National  Wildlife  Refuge  to 
read  as  follows: 

§32.67    Washington. 

***** 

Arid  Lands  National  Wildlife  Refuge 
Complex 

A.  Hunting  ofMigratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  on  the  Wahluke  Wildlife 
Recreation  Unit  of  the  Complex  subject 
to  the  following  condition:  You  may 
possess  only  approved  nontoxic  shot 
while  in  the  field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  the  Wahluke 
Wildlife  Recreation  Unit  of  the  Complex 
subject  to  the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  allow  only  shotguns. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  big  game  on  the  Wahluke 
Wildlife  Recreation  Unit  of  the  Complex 
subject  to  the  following  condition:  We 
allow  only  shotgim,  muzzle  loader,  and 
archery  hunting. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  Wahluke 
Wildlife  Recreation  Unit  of  the 
Complex. 

Columbia  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
*   *   * 

1.  In  Marsh  Unit  1  and  Farm  Units 
226-227,  we  allow  hunting  only  on 
Wednesdays,  Saturdays,  Sundays,  and 
Federal  holidays. 

***** 

3.  In  Marsh  Unit  1.  concurrent  with 
the  State's  designated  Youth  Day  prior 
to  the  opening  of  the  waterfowl  season, 
an  adult  at  least  1 8  years  of  age  who  is 
not  hunting  must  accompany  hunters 
under  16  years  of  age. 
***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  only  shotgun  and  archery 
hunting. 

2.  We  allow  himting  of  deer  only 
during  State  seasons  that  run 
concurrently  with  the  State  waterfowl 
season. 


McNary  National  Wildlife  Refuge 

A.  Hunting  ofMigratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  coots, 
doves,  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  On  the  McNary  Division,  we  allow 
hunting  by  refuge  permit  only.  On  the 
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first  Saturday  in  December,  only  youth 
aged  10-17  and  an  accompanying  adult 
aged  18  or  over  may  hunt. 

2.  We  allow  dove  hunting  only  on  the 
Wallula,  Two  Rivers.  Peninsula,  State 
line,  and  Juniper  Canyon  Units  on  legal 
hunt  days  in  accordance  with  State 
regulations. 

3.  We  allow  waterfowl  himting  on  the 
Wallula  and  Two  Rivers  Units  7  days  a 
week  during  State  waterfowl  season. 

4.  We  allow  waterfowl  hunting  on  the 
Peninsula  Unit  Friday  through  Monday 
during  State  waterfowl  season  subject  to 
the  following  condition:  Hunting  on  the 
east  side  of  the  Peninsula  and  in  the 
goose  pits  is  by  assigned  blinds  on  a 
first-come,  first-served  basis. 

5.  The  refuge  is  open  from  5  a.m.  to 
IV2  hours  after  sunset.  You  may  not 
leave  decoys  and  other  personal 
property  on  the  refuge  overnight. 

6.  You  may  not  possess  more  than  25 
approved  nontoxic  shells  while  in  the 
field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  On  the  McNary  Division,  we  allow 
hunting  only  on  Wednesdays. 
Saturdays.  Sundays,  Thanksgiving  Day, 
Christmas  Day,  and  New  Year's  Day.  We 
do  not  allow  hunting  until  noon  of  each 
hunt  day.  Hunting  is  for  pheasant  and 
quail  only.  On  the  first  Saturday  in 
December,  only  youth  aged  10-17  and 
an  accompanying  adult  aged  18  or  over 
may  himt. 

2.  You  may  not  possess  more  than  25 
approved  nontoxic  shot  shells  while  in 
the  field. 

3.  We  allow  upland  game  himting  on 
the  Wallula,  Two  Rivers,  State  line,  and 
Juniper  Canyon  Units  in  accordance 
with  State  regulations. 

4.  We  do  not  allow  hunting  on  the 
Peninsula  Unit  until  noon  on  legal 
goose  hunting  days. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  only  on  the  Wallula, 
Two  Rivers,  Peninsula,  State  line,  and 
Juniper  Canyon  Units  subject  to  the 
following  condition:  We  allow  shotgtms 
and  archery  only  in  accordance  with 
State  regulations. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  On  the  McNary  Division,  visiting 
hours  are  ft-om  sunrise  to  simset.  We  do 
not  allow  the  use  of  boats  and  other 
flotation  devices. 

2.  We  allow  fishing  only  with  hook 
and  line. 

3.  We  allow  fishing  on  the  Wallula, 
Two  Rivers,  and  Peninsula  Units  in 
accordance  with  State  regulations. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


4.  Snipe  himters  may  possess  only 
approved  nontoxic  shot  while  in  the 
field. 

5.  On  the  Halvorson  and  Webb  Units, 
you  may  hunt  on  Wednesdays, 
Saturdays,  Siuidays,  Thanksgiving  Day. 
Christmas  Day.  and  New  Year's  Day 
only.  On  the  Robbins  Road  Unit,  you 
may  hunt  on  Tuesdays,  Thursdays, 
Saturdays,  Sundays,  Thanksgiving  Day, 
Christmas  Day,  and  New  Year's  Day 
only.  Pumphouse,  Isiri,  Petty,  and 
Chambers  Units  are  open  7  days  a  week 
during  waterfowl  season. 

B.  upland  Game  Hunting.  *   *   * 
***** 

4.  On  the  Halvorson  and  Webb  Units, 
you  may  hunt  on  Wednesdays, 
Saturdays,  Sundays,  Thanksgiving  Day, 
Christmas  Day,  and  New  Year's  Day 
only.  On  the  Robbins  Road  Unit,  you 
may  hunt  on  Tuesdays,  Thursdays, 
Saturdays,  Sundays,  Thanksgiving  Day, 
Christmas  Day,  and  New  Year's  Day 
only.  Piunphouse,  Isiri,  Petty,  and  ' 

Chambers  Units  are  open  7  days  a  week 

during  waterfowl  season. 

***** 

Willapa  National  V\  ildhle  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  and 
coots  on  designated  areas  of  Riekkola 
and  Lewis  Units,  in  accordance  with 
State  hunting  regulations  and  subject  to 
the  following  conditions: 

1.  Prior  to  entering  the  hunt  area  at 
the  Riekkola  Unit,  we  require  you  to 
obtain  a  refuge  permit,  pay  a  recreation 
user  fee,  and  obtain  a  blind  assignment. 

2.  At  the  Riekkola  Unit,  you  may  take 
ducks  and  coot  only  coincidental  to 
hunting  geese.  We  do  not  allow 
exclusive  hunting  of  ducks  in  the 
Riekkola  Unit. 

3.  We  allow  hunting  in  the  Riekkola 
Unit  only  from  established  blinds  on 
Wednesdays  and  Saturdays. 

4.  You  may  possess  no  more  than  25 
approved  nontoxic  shells  per  day  while 
in  the  field. 
***** 

D.  Sport  Fishing.  We  allow  sport 
fishing  along  the  shoreline  of  Willapa 
Bay  and  Bear  River  on  refuge-owned 
lands  in  accordance  with  State 
regiilations. 

35.  In  §  32.68  West  Virginia  by  adding 
paragraph  C.2.  in  Canaan  Valley 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.68    West  Virginia. 

***** 

C.  Big  Game  Hunting.  *   *   * 


2.  We  allow  shotgiin  and  muzzle- 
loader  hunting  only  with  the  possession 
of  approved  nontoxic  shot  size  #4  or 
smaller  for  himting  of  wild  turkey.  We 

prohibit  rifle  hunting. 

***** 

36.  In  §  32.69  Wisconsin  by  revising 
paragraphs  B.2..  C.I.,  and  C.2.  of 
Necedah  National  Wildlife  Refuge  to 
read  as  follows: 

§32  59     Wisconsin 

Necedah  National  Wildlife  Refuge 

*         *         *         ^  • 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  During  the  spring  turkey  season,  we 
allow  unarmed  hunters  who  have  an 
unexpired  spring  turkey  permit  in  their 
possession  to  scout  the  hunt  area.  We 
allow  this  scouting  beginning  on  the 
Saturday  immediately  prior  to  the 
opening  date  listed  on  their  State  turkey 

hunting  permit. 

***** 

C  Big  Game  Hunting.  *   *   * 

1.  You  may  not  possess  a  loaded 
firearm  or  a  nocked  arrow  on  a  bow 
within  50  feet  (15  m)  of  the  centerline 
of  all  public  roads.  Also,  during  the  gun 
deer  season,  you  may  not  possess  a 
loaded  firearm  within  50  feet  (15  m)  of 
the  center  of  refuge  trails,  nor  may  you 
discharge  a  gun  from  across,  down,  or 
alongside  these  trails. 

2.  You  may  not  construct  or  use 
permanent  blinds,  stands,  or  ladders. 
***** 

37.  In  §  32.71  United  States 
Unincorporated  Pacific  Insular 
Possessions  by  revising  paragraph  D.  of 
Johnston  Atoll  National  Wildlife  Refuge 
to  read  as  follows: 

§32.71     United  States  Unincorporated 
Pacific  Insular  Possessions 

lohnston  Atoll  National  Wildlife 
Refuge. 

***** 

D.  Sport  Fishing.  We  allow  fishing 
only  in  accordance  with  posted 
regulations  (Conservation  of  Natural 
Resources  and  Protection  of  Fish  and 
Wildlife  on  Johnston  Atoll  National 
Wildlife  Refuge),  which  are  available  at 
refuge  headquarters.  Other  special 
restrictions  apply  on  this  refuge,  and  we 

outline  them  in  the  regulations. 

***** 

Dated:  June  20.  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  00-16677  Filed  7-7-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  tor  0MB  Review; 
Comment  Request 

juiy  J,  20UU 

The  Department  of  Agricultiire  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  D.C.  20503  and  to 
Departmental  Clearance  office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Rural  Utilities  Service 

Title:  Request  for  Release  of  Lien  and/ 
or  Approval  of  Sale 

OMB  Control  Number:  0572-0041. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  U.S.  Department  of  Agricultiu-e 
(USDA).  It  makes  mortgage  loans  and 
loan  guarantees  to  finance  electric, 
telecommunications,  and  water  and 
waste  facilities  in  rural  areas.  The  RUS 
loan  portfolio  totals  nearly  $42  billion. 
RUS  manages  loan  programs  in 
accordance  with  the  Rural 
Electrification  Act  of  1936,  7  U.S.C.  901 
et  seq.,  as  amended  (RE  Act).  A  1949 
amendment  to  the  RE  Act  established 
the  telephone  program  in  RUS  with  the 
purpose  of  making  loans  to  furnish  and 
improve  rural  telephone  service.  Section 
201  of  the  RE  Act  provides  that  loans 
shall  not  be  made  unless  RUS  finds  and 
certifies  that  the  security  for  the  loan  is 
reasonably  adequate  and  that  the  loan 
will  be  repaid  within  the  time  agreed.  In 
addition  to  providing  loans  and  loan 
guarantees,  one  of  RUS's  main 
objectives  is  to  safeguard  loan  security 
imtil  the  loan  is  repaid. 

Need  and  Use  of  the  Infonnation:  A 
borrower's  assets  provide  the  security 
for  a  Government  loan.  The  selling  of 
assets  reduces  the  security  and  increases 
the  risk  of  loss  to  the  Government.  RUS 
Form  793  allows  the  telephone  program 
borrower  to  seek  agency  permission  to 
sell  some  of  its  assets.  The  form  collects 
detailed  information  regarding  the 
proposed  sale  of  a  portion  of  the 
borrower's  system. 

RUS  telephone  borrowers  fill  out  the 
form  to  request  RUS  approval  in  order 
to  sell  capital  assets.  Specifics  to  the 
sale  of  capital  assets,  including  the  use 
of  Form  793  and  submission  of 
supporting  documentation,  are  covered 
in  REA  Bulletin  415-1,  "Sale  of 
Property  by  Telephone  Borrowers."  If 
the  information  in  Form  793  is  not 
collected  when  capital  assets  are  sold, 
the  capital  assets  secm-ing  the 
Government's  loans  could  be  liquidated 
and  the  Government's  security  either 
eliminated  entirely  or  diluted  to  an 
undesirable  level.  This  increases  the 
risk  of  loss  to  the  Government  in  the 
case  of  a  default. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 


Number  of  Respondents:  75. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  206. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1786,  Prepayment  of 
RUS  Guaranteed  and  Insured  Loans  to 
Electric  and  Telephone  Borrowers 

OMB  Control  Number:  0572-0088. 

Summary  of  Collection:  The  Rural 
Electrification  (RE)  Act  of  1936,  as 
amended,  authorizes  and  empowers  the 
Administrator  of  RUS  to  make  loans  in 
the  several  States  and  Territories  of  the 
United  States  for  rural  electrification 
and  for  the  purpose  of  furnishing  and 
improving  electric  and  telephone 
service  in  rural  areas  and  for  the 
purpose  of  assisting  electric  borrowers 
to  implement  demand  side 
management,  energy  conservation 
programs,  and  on-grid  and  off-grid 
renewable  energy  systems.  This 
information  collection  package  contains 
the  paperwork  and  reporting  burden  for 
7  CFR  Part  1786,  subpart  E,  "Discounted 
Prepayments  on  RUS  Notes  in  the  Event 
of  a  Merger  of  Certain  RUS  Electric 
Borrowers,"  subpart  F,  "Discounted 
Prepayments  on  RUS  Electric  Loans," 
and  subpart  G,  "Refinancing  and 
Prepayment  of  RUS  Guaranteed  Federal 
Financing  Bank  (FEB)  Loans  Pursuant  to 
Section  306(C)  of  the  RE  Act."  7  CFR 
1786,  subparts  E  and  F  are  authorized 
by  Section  306(B)  of  the  RE  Act  of  1936, 
as  amended,  and  subpart  G  is 
authorized  by  Section  306(C)  of  the  RE 
Act  of  1936,  "as  amended.  7  CFR  Part 
1 786  also  contains  subpart  B  and  C,  for 
which  authority  has  expired. 

Need  and  Use  of  the  Information:  The 
overall  goal  of  Subparts  E  and  F  is  to 
allow  RUS  borrowers  to  prepay  their 
RUS  loan  and  the  overall  goal  of 
Subpart  G  is  to  refinance.  Subpart  E 
allows  certain  electric  borrowers  to 
prepay  outstanding  RUS  Notes  at  the 
Discounted  Present  Value  of  the  RUS 
Notes  with  private  financing.  Subpart  F 
allows  borrowers  to  prepay,  with  private 
financing  or  internally  generated  funds, 
outstanding  RUS  Notes  evidencing 
electric  loans  at  the  Discounted  present 
value  of  the  RUS  Note.  Subpart  G  allows 
the  borrower  of  an  electric  or  telephone 
loan  made  by  the  FEB  and  guaranteed 
by  RUS  to  prepay  and  refinance  a  loan 
or  an  advance  on  the  loan,  or  any 
portion  of  the  loan  or  advance,  after 
meeting  certain  conditions  using  the 
procedures  prescribed  in  the  borrower's 


note.  The  information  will  be  collected 
from  borrowers  requesting  to  prepay 
their  notes  and  will  be  used  to 
determine  that  the  borrower  is  qualified 
to  prepay  under  the  authorizing  statutes. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 

Number  of  Respondents:  28. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  62. 

Rural  Utilities  Service 

Title:  Distance  Learning  and 
Telemedicine  Loan  and  Grant  Program 
(7  CFR  1703,  Subpart  D,  E,  F  and  G). 

OMB  Control  Number:  0572-0096. 

Summary  of  Collection:  The  Distemce 
Learning  and  Telemedicine  Loan  and 
Grant  (DLT)  Program  provides  loans  and 
grants  for  advanced  telecommunications 
services  to  improve  rural  areas'  access  to 
educational  and  medical  services. 

Need  and  Use  of  the  Information:  The 
various  forms  and  narrative  statements 
required  are  collected  from  eligible 
applicants  (7  CFR  Section  1703.103) 
such  as  rural  community  facilities, 
schools,  libraries,  hospitals,  and 
medical  facilities.  The  purpose  of  this 
information  is  to  determine  such  factors 
as:  eligibility  of  the  applicant;  the 
specific  nature  of  the  proposed  project; 
the  purposes  for  which  loan  and  grant 
funds  will  be  used;  project  financial  and 
technical  feasibility;  and  compliance 
with  applicable  laws  and  regulations. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  300. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion. 

Total  Burden  Hours:  17,741. 

Rural  Utilities  Service 

Title:  State  Telecommunications 
Modernization  Plan. 

OMB  Control  Number:  0572-0104. 

Summary  of  Collection:  The  Rural 
Electrification  Loan  Restructuring  Act 
(RELRA,  Pub.  L.  103-129),  November  1, 
1993,  amended  the  Rurd  Electrification 
Act  of  1936,  7  U.S.C.  901  et  seq.  (the  RE 
Act).  RELRA  required  that  a  State 
Teleconununications  Modernization 
Plan  (Modernization  Plan  or  Plan), 
covering  at  a  minimum  the  Rural 
Utilities  (RUS)  borrowers  in  a  State,  be 
prepared  in  a  State  or  RUS  could  not 
make  hardship  or  concurrent  cost-of- 
money  and  Rural  Telephone  Bank  (RTB) 
loans  for  construction  in  that  State.  The 
Modernization  Plan  must  meet  all  the 
statutory  requirements  of  RELRA  (Part 
1751,  Subpart  B).  The  minimum 
requirements  for  a  Plan  are:  (1)  The  Plan 


must  provide  for  the  elimination  of 
party  line  service;  (2)  The  Plan  must 
provide  for  the  availability  of 
telecommunications  services  for 
improved  business,  educational,  and 
medical  services;  (3)  The  Plan  must 
encourage  computer  networks  and 
information  highways  for  subscribers  in 
rural  areas;  (4)  The  Plan  must  provide 
for:  (i)  Subscribers  in  rural  areas  to  be 
able  to  receive  through  telephone  lines: 
(a)  Conference  calling;  (b)  Video  images; 
and  (c)  Data  at  a  rate  of  1  million  bits 
of  information  per  second;  and,  (ii)  The 
proper  routing  of  information  to 
subscribers;  (5)  The  plan  must  provide 
for  uniform  deployment  schedules  to 
ensure  that  advanced  services  are 
deployed  at  the  same  time  in  rural  and 
non-rural  areas;  (6)  The  plan  must 
provide  for  such  additional 
requirements  for  service  standards  as 
may  be  required  by  the  Administer. 

Need  and  Use  of  the  Information: 
Modernization  Plans  will  be  reviewed 
by  the  RUS  telecommunications 
program  staff  to  ensure  that  it  complies 
with  the  requirements  of  the  regulation. 
If  the  proposed  Modernization  Plan 
does  comply,  RUS  will  approve  it  and 
notify  the  developer  of  the  approval.  If 
not,  RUS  will  make  specific  written 
comments  and  suggestions  for 
modifying  the  proposed  Modernization 
Plan  so  that  it  will  comply  with  the 
requirements  of  the  regulation.  If  the 
information  is  not  collected,  RUS' 
authority  to  make  loans  under  the  Rural 
Electrification  Act  will  be  restricted. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 

Number  of  Respondents:  1. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  350. 

Rural  Housing  Service  * 

Title:  Rural  Housing  Loans,  7  CFR 
1980-D. 

OMB  Control  Number:  0575-0078. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  a  credit 
agency  for  rural  development  for  the 
U.S.  Department  of  Agriculture.  The 
purpose  of  the  Guaranteed  Rural 
Housing  (GRH)  program  is  to  assist  low 
and  moderate-income  individuals  and 
families  in  acquiring  or  constructing  a 
single-family  residence  in  a  rural  area 
with  loans  made  by  private  lenders.  The 
information  requested  by  RHS  includes 
borrower  financial  information  such  as 
household  income,  assets  and  liabilities, 
and  monthly  expenses.  RHS  will  collect 
information  using  several  agency  forms. 

Need  and  use  of  the  Information:  All 
information  collected  is  vital  for  RHS  to 
determine  if  borrowers  qualify  for  loans 


and  to  ensure  they  receive  all  assistance 
for  which  they  are  eligible.  Information 
requested  from  lenders  is  required  to 
ensure  they  are  eligible  to  pairticipate  in 
the  GRH  program  and  are  in  compliance 
with  OMB  Circular  A-129. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  47,200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  154,250. 

Rural  Housing  Service 

Title:  7  CFR  1951-F,  Analyzing  Credit 
Needs  and  Graduation  of  Borrower. 

OMB  Control  Number:  0575-0093. 

Summary  of  Collection:  Section  333  of 
the  Consolidated  Farm  and  Rural 
Development  Act  and  Section  502  of  the 
Housing  Act  of  1949,  require  the  Rural 
Housing  Service  (RHS),  the  Rural 
Business-Cooperative  Service  (RBS), 
and  the  Farm  Service  Agency  (FSA)  to 
graduate  their  direct  loan  borrowers  to 
other  credit  when  they  are  able  to  do  so. 
Graduation  is  an  integral  part  of  Agency 
lending,  as  Government  loans  are  not 
meant  to  be  extended  beyond  a 
borrower's  need  for  subsidized  rates  of 
non-market  terms.  The  notes,  security 
instruments,  or  loan  agreements  of  most 
borrowers  require  borrowers  to 
refinance  their  Agency  loans  when  other 
credit  becomes  available  at  reasonable 
rates  and  terms.  If  a  borrower  finds 
other  credit  is  not  available  at 
reasonable  rates  and  terms,  the  Agency 
will  continue  to  review  the  borrower  for 
possible  graduation  at  periodic 
intervals.  Information  will  be  collected 
from  the  borrowers  concerning  their 
loans. 

Need  and  Use  of  the  Information:  The 
information  collected  will  include 
financial  data  such  as  amount  of 
income,  farm  operating  expenses,  asset 
values,  and  liabilities.  The  information 
collected  is  submitted  by  FSA,  RBS,  or 
RHS  borrowers  to  Agency  offices.  The 
information  will  be  used  in  the 
Agency's  effort  to  graduate  direct 
borrowers  to  private  credit  with  or 
without  the  use  of  Agency  loan 
guarantees. 

Description  of  Respon  den  ts : 
Individuals  or  households;  Business  or 
other  for-profit;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  25,047. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  75,361. 

Agricultural  Marketing  Service 

Title:  Farmers'  Market  Questionnaire. 
OMB  Control  Number:  0581-0169. 
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Summary  of  Collection:  The 
Transportation  and  Marketing  (TScM) 
Program,  Agricultural  Marketing  Service 
(AMS)  conducts  research  to  find  better 
designs,  development  techniques,  and 
operating  methods  for  modem  farmers' 
markets  under  the  Agency's  Wholesale 
and  Alternative  Markets  Program. 
Recommendations  are  made  available  to 
local  decision-makers  mterested  in 
constructing  modern  farmers'  markets  to 
serve  area  producers  and  consumers. 
Individual  studies  are  conducted  in 
close  cooperation  with  local  interested 
parties.  The  information  will  be 
collected  using  form  TM-6  "Farmers' 
Market  Questionnaire." 

Afeed  and  Use  of  the  Information: 
Conventional  wisdom  states  that  the 
number  and  size  of  farmers'  markets  has 
grown  over  the  last  several  years. 
Research  has  not  been  done  to  prove 
that  point.  The  form  submitted  for 
approval  will  serve  as  a  survey 
instrument  to  obtain  a  clearer  picture  of 
existmg  farmers'  market  structure  to 
provide  a  basis  for  the  future  design  of 
modern  direct  marketing  facilities  and 
will  provide  a  measure  of  growth  over 
the  last  4  years.  T&M  researchers  will 
survey  by  mail,  with  telephone  follow- 
up,  the  managers  of  farmers'  markets 
identified  in  the  2000  National  Farmers' 
Market  Directory.  In  addition,  provision 
will  be  made  for  e-mail  reporting,  These 
markets  represent  a  varied  range  of 
sizes,  geographical  locations,  types, 
ownership,  and  structure.  These 
markets  will  provide  a  valid  overview  of 
farmers'  markets  in  the  United  States. 
Information  such  as  the  size  of  markets, 
operating  times  and  days,  retail  and 
wholesale  sales,  management  structure, 
and  rules  and  regulations  governing  the 
markets  are  all  important  questions  that 
need  to  be  answered  in  the  design  of  a 
new  market.  The  information  developed 
by  this  survey  will  support  better 
designs,  development  techniques,  and 
operating  methods  for  modern  farmers' 
markets  and  outline  improvements  that 
can  be  applied  to  revitalize  existing 
markets. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  1,200. 

Frequency  of  Responses:  Reporting: 
Biennially. 

Total  Burden  Hours:  300. 

Nancy  B.  Sternberg, 

Departmental  Clearance  Officer. 

(FR  Doc.  00-17378  Filed  7-7-O0;  8:45  am] 

BILLING  CODE  341 0-01 -M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Environmental  Quality  incentives 
Program  in  the  Five  States  Grazing 
Emphasis  Geographic  Priority  Area 

agency:  USDA— Natural  Resources 
Conservation  Service. 
ACTION:  "Notice  of  a  Finding  of  No 
Significant  Impact". 

summary:  Piirsuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculttu'e,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the 
Environmental  Quality  Incentives 
Program  in  the  Five  States  Grazing 
Emphasis  Geographic  Priority  Area. 
Colfax,  Curry,  Harding,  Lea,  Mora, 
Quay,  Roosevelt,  San  Miguel,  Union 
Counties.  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosendo  Trevino,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
6200  Jefferson  NE,  Albuquerque,  New 
Mexico,  87109,  telephone  (505)  761- 
4400. 

SUPPLEMENTARY  INFORMA^nON:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Rosendo  Trevino,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
envirorunental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  land 
cover  improvement.  The  planned  works 
of  improvement  involve  brush 
management,  grazing  management,  and 
facilitating  practices. 

The  Finding  of  No  Significant  Impact 
(FNSI)  has  been  forwarded  to  the 
Envirorunental  Protection  Agency  and 
to  various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Rosendo 
Trevino. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 


(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.912,  Environmental  Quality  Incentives 
Program) 

Dated:  June  28.  2000. 
Kenneth  B.  Leiting, 

Acting  State  Conservationist. 

(FR  Doc.  00-17283  Filed  7-7-00;  8:45  am] 

BU.UNG  CODE  3410-ie-P 


AMTRAK  REFORM  COUNCIL 
Notice  ot  Meeting 

AGENCY:  Amtrak  Reform  Coimcil. 
ACTK>N:  Notice  of  Special  Public 
Business  Meeting  in  Washington,  D.C., 
and  a  Special  Chitreach  Hearing  for  the 
New  England  states  in  Burlington,  VT. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997  (Reform  Act),  the  Amtrak 
Reform  Council  (ARC)  gives  notice  of  a 
special  public  two-day  meeting  of  the 
Coimcil.  The  first  day  of  the  meeting 
will  be  a  public  business  meeting  at 
which  the  Coimcil  will  receive 
presentations  on  Florida's  state  rail 
program  for  the  development  of 
passenger  rail  services;  developments  in 
financing  rail  passenger  rail  equipment; 
and  Amtrak 's  marketing  strategy  and  its 
relation  to  the  Corporation's  strategic 
business  plan.  (Portions  of  this 
discussion  may  be  closed  to  the  public 
if  issues  requiring  the  discussion  of 
proprietary  information  are  raised.).  The 
Council  staff  will  also  discuss  its 
progress  in  implementing  the  Council's 
work  plan  for  FY  2000. 

On  the  second  day  the  Council  will 
hold  an  Outreach  Hearing  for  the  New 
England  states  to  discuss  Amtrak's 
services  in  New  England  outside  of  rail 
services  on  the  Northeast  Corridor.  The 
Council  has  invited  various  state 
transportation  officials,  rail  corridor 
officials,  and  Amtrak  executives.  They 
will  discuss  aspects  of  current  and 
future  intercity  railroad  passenger 
service  in  New  England  outside  of  the 
Northeast  Corridor. 
DATES:  The  Business  Meeting  will  be 
held  on  Monday.  July  17,  2000  from 
9:00  a.m.  to  5:00  p.m.  The  Council  vdll 
hold  its  Outreach  Hearing  in  Burlington, 
VT  on  Tuesday,  July  18,  2000  fi-om  9:00 
a.m.  to  3:00  p.m.  Both  the  Business 
Meeting  and  Hearing  are  open  to  the 
general  public  unless  propriety 
information  is  introduced. 
ADDRESSES:  The  July  17,  2000,  Business 
Meeting  will  take  place  Room  2230  in 
the  headquarters  of  Department  of 
Transportation  (Nassif  Building),  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  The  July  18,  2000,  Outreach 
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Hearing  will  take  place  in  the  Best 
Western  Windjammer.  1076  Williston 
Road,  Burlington,  VT  05403.  Persons  in 
need  of  special  arrangements  should 
contact  the  person  listed  below. 
FOR  FURTHER  INFORMATION  COhfTACT: 
Deirdre  O'Sullivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061.  For 
information  regarding  ARC's  Upcoming 
events,  the  agenda  for  meetings,  the 
ARC'S  First  Annual  Report,  information 
about  ARC  Council  Members  and  staff, 
and  much  more,  you  can  also  visit  the 
Council's  website  at 
www.amtrakreformcouncil.gov. 

SUPPLEMENTARY  INFORMATION:  The  ARC 
A  i~    i^atHd  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (Reform 
Act),  as  an  independent  commission,  to 
evaluate  Amtrak's  performance  and  to 
make  recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
Reform  Act  provides:  that  the  Council  is 
to  monitor  cost  savings  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  luiions; 
that  the  Council  submit  an  annual 
report  to  Congress  that  includes  an 
assessment  of  Amtrsik's  progress  on  the 
resolution  of  productivity  issues;  and 
that,  after  a  specified  period,  the 
Coimcil  has  the  authority  to  determine 
whether  Amtrak  can  meet  certain 
financial  goals  specified  under  the 
Reform  Act  and,  if  it  finds  that  Amtrak 
cannot,  to  notify  the  President  and  the 
Congress. 

The  ARAA  prescribes  that  the  Council 
is  to  consist  of  eleven  members, 
including  the  Secretary  of 
Transportation  and  ten  others 
nominated  by  the  President  and  the 
leadership  of  the  Congress.  Members 
serve  a  five-year  term. 

Issued  in  Washington,  DC — ^July  3,  2000. 
I'homas  A.  Till. 
Executive  Director. 
(FR  Doc.  00-17286  Filed  7-7-00;  8:45  am] 

3ILUNC  CODE  4910-06-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  begiiming  at  9  a.m.  local  time 
on  July  18,  2000,  at  the  Paterson,  New 
Jersey,  City  Hall  Coimcil  Chambers, 


Third  Floor,  155  Market  Street, 
Paterson,  New  Jersey. 

The  purpose  of  the  meeting  is  to  allow 
the  CSB  Investigation  team  to  present  to 
the  Board,  in  open  session,  its  findings 
of  fact  concerning  the  April  1998 
explosion  at  Morton  Specialty 
Chemical's  Paterson  facility. 

The  meeting  will  be  open  to  the 
public,  and  public  comments  will  be 
accepted  following  the  presentation  by 
investigators. 

For  more  information,  please  contact 
the  Chemical  Safety  and  Hazard 
Investigation  Board's  Office  of  External 
Relations,  (202)  261-7600,  or  visit  our 
website  at:  http://www.chemsafety.gov. 

Christopher  W.  Warner, 

Chief  Operating  Officer. 

[FR  Doc.  00-17438  Filed  7-5-00;  5:03  pm] 

BILUNG  CODE  6351-01-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Admlnistratior 

[I.D.  070500BJ 

Information  Needed  for  Wrecktish 
Share  Transfer 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  information 

collection;  comment  request. 

SUMMARY:  The  Department  of 
(bummeree,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
this  continuing  information  collection, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC  20230  (or  via  Internet  at 
lengelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  Sadler,  Southeast 
Regional  Office,  9721  Executive  Center 
Drive,  St.  Petersburg,  Florida  33702, 
phone  727-570-5326. 


SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

This  mandatory  reporting  requirement 
expires  November  30,  2000,  and  is  being 
renewed  under  authority  of  50  CFR  Part 
622.4.  The  wreckfish  fishery  for  the 
South  Atltmtic  is  managed  under  an 
Individual  Transferable  Quota  System. 
Under  this  system  fishermen  are  issued 
a  share  of  the  fishery  and  an  individual 
annual  quota.  Shares  are  issued  by 
certificate  and  may  be  bought  and  sold. 
Buying  and  selling  of  shares  are  not 
completed  until  the  transfer  is  recorded 
by  the  National  Marine  Fisheries 
Service  (NMFS).  The  information  in  this 
collection  is  necessary  so  the  NMFS  can 
record  the  sale  and  thereby  monitor  the 
fishery  to  provide  for  better 
conservation  and  management. 

n.  Method  of  Collection 

When  shares  in  the  wreckfish  fishery 
are  sold,  information  concerning  the 
sale  is  recorded  on  the  back  of  the  share 
certificate  and  sent  to  the  NMFS.  The 
transfer  of  ownership  is  recorded  and 
new  share  certificates  issued. 

m.  Data 

OMB  Number.  0648-0262. 

Form  Number.  None. 

rype  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit,  individuals. 

Estimated  Number  of  Respondents:  4. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Estimated  Total  Annual  Cost  to 
Public:  Shareholders  are  charged  for  the 
administrative  cost  of  the  share  transfer. 
This  annual  cost  is  expected  to  be  $160. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoiurs  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  June  30,  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  00-17372  Filed  7-7-00;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D  070500A1 

state  of  Alaska  Commercial  Operator's 
Annual  Report  (COAR) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  information 

Luiiection;  conmient  request. 

SUMMARY:  The  Department  of 
i  ■  iinmerce.  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
2000. 

ADDRESSES:  Direct  all  written  comments 
to  Lindd  Kngelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC  20230  (or  via  Internet  at 
lengelme@dnc-anv1 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Patsy  A.  Bearden, 
National  Marine  Fisheries  Service, 
Alaska  Region.  P.O.  Box  21R68,  Juneau, 
Alaska  9P802.  telephone  number  907- 
58B-~008 
SUPPLEMENTARY  INFORMATION: 

I   Abstract 

Existing  recordkeeping  and  reporting 
requirements  for  participants  in  the 
groundfish  fisheries  of  the  exclusive 
economic  zone  off  Alaska  (Bering  Sea 
and  Aleutian  Islands  and  the  Gulf  of 
Alaska)  would  be  revised  to  require 
owners  of  catcher/processors  and 
motherships  to  complete  the  State  of 
Alaska.  Department  of  Fish  and  Game 
(ADF&G)  Commercial  Operator's 
Annual  Report  (COAR),  which  provides 


information  on  ex-vessel  and  first 
wholesale  values  for  statewide  fish  and 
shellfish  products.  This  information 
currently  is  submitted  to  ADF&G  by 
shoreside  processors  under  State  of 
Alaska  regulations.  The  intent  of  this 
data  collection  is  to  require  at-sea 
groundfish  processors  to  submit  these 
reports  as  well. 

II.  Method  of  Collection 

ADF&G  would  provide  the  COAR  to 
each  mothership  and  catcher/processor 
on  an  annual  basis  to  collect 
information  from  the  previous  year.  The 
completed  COAR  and  certification  page 
would  be  sent  by  the  processor  to 
ADF&G  for  computer  data  entry.  If  no 
receipt  or  production  took  place,  the 
processor  would  submit  only  a 
certification  page  that  indicates  no 
receipt  or  production  took  place  for  that 
year.  Use  of  the  COAR  information 
would  be  coordinated  between  NMFS 
and  the  State  of  Alaska. 

III.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
134. 

Estimated  Time  Per  Response:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,072. 

Estimated  Total  Annual  Cost  to 
Public:  $268. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  infoimation 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  June  30,  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  00-17373:  Filed  7-7-00;  8:45  am] 
BILUNG  CODE  3510-23-^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

Increase  of  Guaranteed  Access  Levels 
for  Certain  Conor  ana  Man-Made  Fiber 
Textile  Products  P'oaucpc  ar 
Manufactured  m  tne  Oommican 

Republic 

July  3,  2000. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  July  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

Upon  the  request  of  the  Government 
of  the  Dominican  Republic,  the  U.S. 
Government  has  agreed  to  increase  the 
current  Guaranteed  Access  Levels  for 
textile  products  in  Categories  338/638, 
339/639  and  633. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
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see  64  FR  50495,  published  on 
September  17,  1999. 

Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  3,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  13,  1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1 ,  2000  and 
extends  through  December  31,  2000. 

Effective  on  July  10,  2000,  you  are  directed 
to  increase  the  Guaranteed  Access  Levels  for 
the  categories  listed  below  for  the  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000. 


Category 

Guaranteed  access 
level 

338/638 

339/639 

633 

5,150,000  dozen 
3,150,000  dozen. 
100,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  00-17288  Filed  7-7-00;  8:45  am] 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection:  Comment 
Request 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  tlie  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  extension  of  a  currently 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  8, 
2000. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 
RSOC.  550  D  Street  West,  Suite  1, 
Randolph  AFB,  TX  78150-4527. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOC,  Officer  Accessions 
Branch,  at  (210)  652-4334. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Officer  Training 
School  Accession  Forms,  AETC  Forms 
1413  and  1422,  OMB  Number  0701- 
0080. 

Needs  and  Uses:  These  forms  are  used 
by  Air  Force  field  recruiters  and 
education  counselors  in  the  processing 
of  Officer  Training  School  (OTS) 
applications. 

Affected  Public:  Civilian  and  Active 
Duty  OTS  Applicants. 

Annual  Burden  Hours:  2,200. 

Number  of  Respondents:  1,700. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1  Hour 
(AETC  Form  1413)/  2  Hours  (AETC 
Form  1422). 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  civilian  and  active- 
duty  candidates  applying  for  a 
commission  in  the  United  States  Air 
Force.  These  forms  provide  pertinent 
information  to  facilitate  selection  of 
candidates  for  a  commission. 

)anet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-17284  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  5001 -05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  Naval  Research  Advisory 
Committee  will  meet  to  discuss  basic 
and  advanced  research  and  technology. 
All  sessions  of  the  meetings  will  be 
devoted  to  briefings,  discussions  and 
technical  examination  of  information 
related  to  an  assessment  of  current  and 
projected  operational  requirements, 
deficiencies  and  vulnerabilities  of  the 
Navy  and  Marine  Corps  command  and 
control  systems  in  order  to  recommend 
a  Department  of  the  Navy  strategy  for 
developing  a  next  generation  maritime 
command  and  control  capability,  and  an 
examination  of  quality  of  work  life 
issues  for  Sailors  and  Marines  in  order 
to  anticipate  what  they  will  be  for  the 
21st  century  and  recommend  Navy  and 
Marine  Corps  responses  to  the  new 
challenges. 

DATES:  The  meetings  will  be  held  on 
Monday,  July  17  through  Friday,  July 
21,  2000.  from  8  a.m.  to  5  p.m.;  Monday, 
July  24  through  Thursday.  July  27,  2000, 
from  8  a.m.  to  5  p.m.;  and  Friday,  July 
28.  2000,  from  8:30  a.m.  to  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Space  and  Naval  Warfare  Systems 
Center  San  Diego,  53560  Hull  Street, 
San  Dieoo,  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street.  Arlington,  VA 
22217-5660, (703)  BqB-B7fi9 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meetings  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meetings  will  be  devoted  to  briefings, 
discussions  and  technical  examination 
of  information  related  to  an  assessment 
of  command  and  control  technical 
options,  including  technical  risk/ 
benefits  and  functional  ramifications; 
examination  of  lessons  learned  from  the 
naval  operating  forces  in  the  context  of 
network-centric  options;  identification 
of  information  infrastructure  framework 
to  support  advanced  command,  control 
communications,  computers, 
intelligence,  surveillance  and 
reconnaissance  (C4ISR)  concepts  and 
mission  capabilities;  identification  of 
emerging  science  and  technology 
opportimities  to  meet  joint  command 
center  C4ISR  requirements;  assessment 
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of  historical  and  current  quality  of  work 
life  areas  and  institutional  responses; 
identification  of  quality  of  work  life 
issues  that  arise  as  consequences  of 
changes  in  population  characteristics 
and  job  demands;  determination  of 
quality  of  work  life  requirements  for  the 
21st  century;  evaluation  of  analytical 
quality  of  work  life  assessment  methods 
for  idpntif\'ing  the  impact  of  problems 
and  measuring  the  impact  of  efforts  for 
problem  mitigation;  assessment  of  the 
current  institutionalized  responses  to 
emerging  challenges:  and  assessment  of 
the  focus  areas.  These  briefings  and 
discussions  will  contain  classified  and 
proprietary  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C,  section 
552b{c)(l)  and  (4). 

Dated:  June  30,  2000. 

C.G.  Carlson, 

Major,  U.S.  Marine  Corps,  Ahemate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  00-17367  Filed  7-7-00;  8:45  am] 

BILLING  CODE  3810-FF-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management.  Office  of  the 
Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
re\ievv  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  9, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
information  and  Regulatory  Affairs, 
Attention:  VVai-Sinn  Chan,  Acting  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Wai- 
Sinn_L._Chan@omb.eop.gov. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  die  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment. 

Dated:  July  3,  2000. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Written  Request  for  Assistance 
or  Application  for  Client  Assistance 
Program. 

Frequency:  3-year  cycle  for  State 
Assurances  or  plan  for  CAP  formula 
grant. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1. 
Burden  Hours:  9. 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  to  assist  vocational  rehabilitation 
clients  and  applicants  in  their 
relationships  with  projects,  programs, 
and  services  provided  under  the  Act. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 


Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  00-17285  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4000-01-l> 


DEPARTMENT  OF  EDUCATION 

Web-based  Education  Commission; 

Hearing 

agency:  Office  of  Postsecondary 
Education,  Education. 
SUMMARY:  This  notice  announces  the 
next  hearing  of  the  Web-based 
Education  Commission.  Notice  of  this 
hearing  is  required  under  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  this  hearing. 
DATES:  The  hearing  will  be  held  on  July 
19-20,  2000.  The  session  on  July  19  is 
scheduled  for  1  p.m. -5  p.m.  The  session 
on  July  20  is  scheduled  for  9  a.m.-12 
noon.  Both  sessions  will  be  held  on 
Capitol  Hill  in  room  628  of  the  Dirksen 
Senate  Office  Building. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Byer,  Executive  Director,  Web- 
based  Education  Commission,  U,S. 
Department  of  Education,  1990  K  Street, 
NW,  Washington,  DC  20006-8533. 
Telephone:  (202)  219-7045.  Fax:  (202) 
502-7675. 

Email:  web_conimission@ed.gov. 
SUPPLEMENTARY  INFORMATION:  The  Web- 
based  Education  Commission  is 
authorized  by  Title  Vni,  Part  J  of  the 
Higher  Education  Amendments  of  1998, 
as  amended  by  the  Fiscal  2000 
Appropriations  Act  for  the  Departments 
of  Labor,  Health,  and  Human  Services, 
and  Education,  and  Related  Agencies. 
The  Commission  is  required  to  conduct 
a  thorough  study  to  assess  the  critical 
pedagogical  and  policy  issues  affecting 
the  creation  eind  use  of  web-based  and 
other  technology-mediated  content  and 
learning  strategies  to  transform  and 
improve  teaching  and  achievement  at 
the  K-12  and  po^econdary  education 
levels.  The  Commission  must  issue  a 
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final  report  to  the  President  and  the 
Congress,  not  later  than  12  months  after 
the  first  meeting  of  the  Commission, 
which  occurred  November  16-17,  1999. 
The  final  report  will  contain  a  detailed 
statement  of  the  Commission's  findings 
and  conclusions,  as  well  as 
recommendations. 

The  July  19-20  hearing  will  cover  a 
range  of  higher  education  technology- 
related  issues.  The  hearing  will  examine 
online  access,  coiu'ses  and  programs, 
accreditation  and  assessment, 
distributive  learning,  costs  and  financial 
assistance,  postsecondary  education 
regulations,  faculty  issues,  and  the 
postsecondary  education  marketplace. 

The  hearing  is  open  to  the  public. 
Records  are  kept  of  all  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  Web-based 
Education  Commission,  Room  6131, 
1990  K  Street,  NW,  Washington,  DC 
20006-8533,  from  the  hours  of  9  a.m.  to 
5:30  p.m. 

Assistance  to  Individuals  With 
Disabilities:  The  hearing  site  is 
accessible  to  individuals  with 
disabilities.  Individuals  who  will  need 
an  auxiliary  aid  or  service  to  participate 
in  the  hearing  (e.g.,  interpreting 
services,  assistive  listening  devices,  or 
materials  in  alternative  format)  should 
contact  the  person  listed  in  this  notice 
at  least  two  weeks  before  the  scheduled 
hearing  date.  We  will  attempt  to  meet 
requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation. 

Electronic  Access  to  This  Document: 
You  may  view  this  dociunent,  as  well  as 


all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news/html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previously  mentioned  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO),  toll  bee,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area,  at  (202) 
512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
indes.html. 

A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  00-17291  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Student  Assistance  General 
Provisions,  Federal  Perkins  Loan 
Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan. 
William  D.  Ford  Federal  Direct  Loan, 
Federal  Pell  Grant,  and  Leveraging 
Educational  Assistance  Partnership 
Programs 

agency:  Department  of  Education. 

action:  Notice;  deadline  and 
submission  dates  for  receipt  of 
applications,  reports,  and  other 
documents  for  the  2000-2001  award 
year. 

SUMMARY:  The  Secretar>'  aimounces  the 
deadline  and  submission  dates  for 
receiving  documents  from  persons 
applying  for  assistance  under  the 
Federal  Perkins  Loan,  Federal  Work- 
Study  (FWS).  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG),  Federal  Family  Education 
Loan  (FFEL),  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan),  Federal  Pell 
Grant,  and  Leveraging  Educational 
Assistance  Partnership  (LEAP)  programs 
for  the  2000-2001  award  vear. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Perkins  Loan,  FWS,  FSEOG, 
FFEL,  Direct  Loan,  Federal  Pell  Grant, 
and  LEAP  programs,  administered  by 
the  U.S.  Department  of  Education 
(Department),  provide  assistance  to 
students  attending  eligible  institutions 
of  higher  education  to  help  them  pay  for 
their  educational  costs. 
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A    Deadline  Dates  tor  Application  P^roee'-sirL  .-j  Receipt  of  Student  Aid  Reports  (SARs)  or  Institutional      ' 

Student  Information  Record'^  i  IS!R<  ^ 

\X'hr  Submits"      '                What  is  Suhn::t:e.r 

Where  is  it  Submitted? 

What  is  the  Deadline 
Date  for  Receipt? 

Student 

Free  Xppi cation  for  Federal 
Student  Aid  (FAFSA)  on  the  Web, 
Renexsal  FAFSA  .-.  the  Web,  or 

F  AF'<.\  Fxpress  eiectronic 
application 

Electronically  to  the 
Department's  Central 
Processing  System  (CPS) 

July  2,  2001* 

Signature  ^'a^ic   :'>euuired) 

The  address  printed  on  the 
signature  page 

August  16,  2001 

Student  throucn  an 
■n<tiUi!i:'n 

An  electronic  original  or  renewal 

application 

Electronically  to  the 
Department's  Central 
Processing  System  (CPS) 

July  2, 2001* 

Student 

-\  rapcr  i^ngmal  Free  \pplication 
for  Federal  Student  Aid  (FAFSA) 
orpape-  Rene^va■  FAFSA 

The  address  printed  on  the 
FAFSA,  Renewal  FAFSA, 
or  envelope  provided  with 
the  form 

July  2,  2001 

Student  through  aii 
Institution 

Electronic  corrections  and  duplicate 
requests 

Electronically  to  the 
Department's  Central 
Processing  System  (CPS) 

August  27,  2001* 

Student           j  Corrections  Nubn^ittcc  ;,-;nj;  Hart  2 
'  of  3  SAR 

The  address  printed  on  Part  2 
of  the  SAR 

August  16,  2001 

Student 

Change  of  address,  change 

of  institutions,  and  duplicate 
requests 

The  address  printed  on  Part  2 
of  the  SAR 

August  16,  2001 

The  Federal  Student  Aid 
Information  Center  by 
calling  1-800-433-3243 

August  27,  2001 

4214: 


Fpflt'Tii  F'Ms'f'r/Vol.  65,  No.  132 /Monday,  July  10,  2000 /Notices 


A.  Deadline  Dates  for  Application  Processing  and  Receipt  of  Student  Aid  Reports  (SARs)  or  Institutional 
Student  Information  Records  (ISIRs) 


Who  Submits? 


What  is  Submitted? 


Where  is  it  Submitted? 


What  is  the  Deadline 
Date  for  Receipt? 


Student 


Valid  SAR 


Institution 


Student 

Through  the 

Central  Processing 

System 


Valid  ISIR 


**** 


Institution  receives  ISIR 
from  the  Department's 
Central  Processing  System 
(CPS) 


The  earlier  of: 
-  the  student's  last 

date  of  enrollment; 

or 
-August  3 1,2001 


Student 


Verification  documents 


Institution 


The  earlier  of:** 
-  90  days  after  the 
student's  last  date 
of  enrollment;  or 
-August  31,  2001 


Student 


Verified  SAR 


Institution 


Student 

Through  the 

Central  Processing 

System 


Verified  ISIR 


**** 


Institution  receives  ISIR 
from  the  Department's 
Central  Processing  System 
(CPS) 


The  earlier  of:*** 
-  90  days  after  the 
student's  last  date 
of  enrollment;  or 
-August  31,  2001 


** 


*** 


**** 


The  deadline  for  electronic  transactions  is  7:00  PM  (Central  Time)  on  the  deadline  date.  Transmissions  must 
be  completed  and  accepted  by  7:00  PM  to  meet  the  deadline.  If  transmissions  are  started  before  7:00  PM  but 
are  not  completed  until  after  7:00  PM,  those  transmissions  will  not  mec •■  tne  deadline.  In  addition,  any 
transmission  picked  up  on  or  just  prior  to  the  deadline  date  that  gets  rejected  may  not  be  able  to  be 
reprocessed  because  the  deadline  will  have  passed  by  the  time  the  user  gets  the  information  notifying  him/ 
her  of  the  reject. 

Although  the  Department  has  set  this  deadline  date  for  the  submission  of  verification  documents  to  the 

institution,  if  corrections  are  required,  the  earlier  deadline  dates  for  submission  of  paper  or  electronic 

corrections  must  still  be  met 

The  institution  must  have  already  received  a  SAR  or  ISIR  with  an  eligible  EFC  while  the  student  was 

enrolled  and  eligible  for  payment.  Students  completing  verification  while  no  longer  enrolled  will  be  paid 

based  on  the  higher  of  the  two  EFCs. 

For  this  purpose,  the  date  the  ISIR  transaction  was  processed  by  the  Central  Processing  System  is 
considered  to  be  the  date  the  institution  received  the  ISIR. 


The  following  table  provides  the 
earliest  submission  and  deadline  dates 


for  submitting  Federal  Pell  Grant 
Disbursement  Records  to  the 


Department's  Recipient  Financial 
Management  System  (RFMS).  The  2000- 
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2001  award  year  is  the  second  year  of 
RFMS.  A  disbursement  record:  (1) 
reports  a  disbiusement  or  expected 
disbursement  for  each  student,  and  (2) 
requests  funds  for  those  institutions  that 
participate  in  the  Just-in-Time  payment 
method  pilot.  The  "regular" 
disbursement  record  includes  an 
origination  record  imique  identifier  and 
the  amoimt  and  date  of  the 
disbiusement.  RFMS  uses  totals  of  the 
accepted  disbursement  record  data  in 
the  funding  process  as  either  the  basis 
for  adjusting  an  institution's 
authorization  level  or  as  a  request  for 
funds.  An  institution  may  submit  a 
disbursement  record  earlier  than  the 


reported  disbursement  date  in  the 
record.  The  Department  considers  a 
disbiu-sement  of  Federal  Pell  Grant 
funds  to  have  occiured  on  the  earlier  of 
the  date  that  the  institution:  (a)  credits 
a  student's  account  at  the  institution's 
general  ledger  or  any  subledger  of  the 
general  ledger,  or  (b)  pays  a  student 
directly  with  funds  received  from  the 
Department.  The  Department  considers 
a  disbursement  to  have  occiured  even  if 
institutional  funds  are  used  in  advance 
of  receiving  the  program  funds  from  the 
Department  (34  CFR  ??  668.164(a)). 

Table  B  provides  the  earliest  date  an 
institution  can  submit  a  disbursement 
record  to  the  Department.  Any 


disbiusement  record  received  prior  to 
the  earliest  submission  date  is  rejected. 
Table  B  also  includes  the  latest  date  an 
institution  may  submit  a  disbursement 
record.  The  Department  may  impose  an 
adverse  action  such  as  a  fine  or  other 
penalty  for  an  institution's  failure  to 
submit  a  Federal  Pell  Grant 
disbiu-sement  record  within  the  required 
30-day  timeframe.  Also,  failing  to 
submit  a  disbiu-sement  record  within 
the  required  30-day  timeframe  may 
result  in  an  audit  or  program  review 
finding  for  an  institution. 
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B.  Earliest  Submission  and  Deadline  Dates  for  Submitting  Federal  Pell  Grant  Disbui -cement  Rec 


or^ 


Who 
Submits? 


What  is  Submitted? 


Where  is  it  Submitted? 


\V  hat  IS  the  Earliest  Submission 
and  Deadline  Date  for  Receipt? 


Institution 


At  least  one  acceptable 
disbiffsement  record 
must  be  submitted  for 
each  Federal  Fell  Grant 
recipient  at  the  institution 
by: 

Electronic  Data 
Exchange  (EDE)* 


To  RFMS  using  EDE  or  custom 
software: 

Title  IV  Wide  Area  Network 


An  institution  may  submit 
disbursement  records  as  early 
as  June  2 1 ,  2000,  but  can  not 
submit  a  disbursement  record 
any  earlic^  than 

(a)  30  calendar  days  prior  to 
the  disbursement  date 
under  the  .\J%aiVv.e 
pavment  method. 

(b)  5  calendar  days  prior  to  the 
diNhurscnicn'  date  under 
the  Ju^t-!n-:;mc  pas  meat 
method ,  or 

(c)  the  date  of  disbursement 


unJer 


r  the  Rx.n-.b 


mt 


or  Ca>h  Mi'nitonng 
payn'ient  \1eih>'ds 

Ar;  institution  ;■>  required  to 
subrrii!  a  disbursement  record 
not  later  than  the  earlier  of: 

(a)  30  calendar  Cd\  -  i'ter  the 
institution 

makes  a  pasment;  or 
-  "becomes  a^^are  .'t  "he  need 


to  make  an  a-. 


^tment  to 


disbursement  data;  or 
(b)  October  1,  200  L 
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B.   Earliest  Submission  and  Deadline  Date^  :c:  SubmiUing:  recer^,  I'ell  Grant  Disbursement  Records 


Who 
Submits? 


v\'hat  IS  Subniit'ed 


\N  nere  is  it  :>^r: 


VkTiat  is  Deadline  Date  for 
Receipt? 


Institution 


At  least  one  acccptatie 
disbursement  record 
must  be  submined  lor 
each  Federal  Peil  Grant 
recipient  at  the  institution 
by: 

Eiectroniv  Data 
Exchange  (EDE)* 


To  RFMS  using  EDE  or  custom 
software: 

Title  IV  Wide  Area  Network 


Requests  l\^r 
Year-To-Date  Records 


Request  f  r 
administramc  reiie!^ 
based  on  a  natu.-ai 
disaster  or  an 
administratn  e  erro.r  by 
the  Department  or 
Departmental  contractor^ 


Pel!  Grant  User  Support  Hotline: 
1.800-474-7268 

2.  http://wwv,.pellgrantsonline.ed.gov 

3.  Title  rV  Wide  Area  Network 


U.S  Department  of  Education 

Institutional  Financial  Management 

Division.  AFMS 

P.O.  Box  23781 

Washington,  D.C.  20026-0781 


After  October  1,2001,  an 
institution  may  submit  a 
disbursement  record  only: 

(a)  for  a  downward 
adjustment  of  a 
previously  reported 
award;  or 

(b)  based  upon  a  program 
review  or  initial  audit 
finding  per  34  CFR 
690.83. 


August  16,  2001  ♦♦ 


January  31,  2002 


*     An  institution  must  ensure  that  its  transmission  of  disbursement  records  is  completed  before  midnight  (local 
tim.e  at  the  institution  s  FDH  destination  point)  on  October  1,  2001. 

**  Year- 1  o.-Date  records  m.a%  be  requested  alter  thi^  dale,  however,  there  may  not  be  sufficient  time  for 
institutions  to  rece;%e  the  tile,  create  a  Jisbursemeni  recora  baicn  and  submit  to  the  Department  by  the 
October  i ,  ZnO]  deadline  date  tor  receipt  ol  all  2000-2001  requests  for  payment. 

NOTE:  RFMS  m\i>i  acct;pi  a  student  origination  record  for  a  student  from  an  institution  before  it  accepts  a 

disbursement  record  from  the  instituton  tor  that  student.  An  institution  may  submit  an  origination  and  a 

disbursement  record  lAr  a  >tuder,;  \r.  the  samic  'ransmission. 
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Proof  of  Delivery 

The  De{>artment  accepts  as  proof  of 
delivery,  if  the  documents  were 
submitted  by  mail  or  by  non-U.S.  Postal 
Service  courier,  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly-dated  U.S.  Postal  Service 
postmark. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
check  with  the  post  office  at  which  the 
submission  was  mailed.  The  Department 
strongly  encourages  the  use  of  First  Class 
Mail. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

when  submitting  a  written  request  for 
administrative  relief,  the  Department 
accepts  commercial  couriers  or  hand 
deliveries  between  8  a.m.  and  4:30  p.m. 
Eastern  Time,  Monday  through  Friday 
except  Federal  holidays.  The  address  for 
hand  deUveries  is  listed  in  Table  B. 

Other  Sources  for  Detailed  Information 

on  the  Application  and  Automated 
Processes 

A  more  detailed  discussion  of  the 
student  application  process  for  the 
Federal  Pell  Grant  Program  is  contained 
in  the  2000-2001  Student  Guide. 
Funding  Your  Education,  the  2000-2001 
High  School  Counselor's  Handbook.  A 
Guide  to  2000-2001  SARs  and  ISIRs. 
and  the  2000-2001  Student  Financial 
Aid  Handbook.  A  more  detailed 
discussion  of  the  institutional  reporting 
requirements  for  the  Federal  Pell  Grant 
Program  is  contained  in  the  Federal 
Student  Fitiancial  Aid  Handbook  and 
the  Information  for  Financial  Aid 
Professionals  web  site  at  http:// 
www.ifap.ed.gov. 

Applicable  Regulations 

The  following  regulations  apply:  (1) 
Federal  Pell  Grant  Program,  34  CFR  part 
690,  (2)  Student  Assistance  General 
Provisions,  34  CFR  part  668,  and  (3) 
Institutional  Eligibility,  34  CFR  part 
ROO 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  C.  Butler,  Program  Specialist, 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance  Programs, 
400  Maryland  Avenue,  SW  (ROB-3, 
Room  3045),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of 
Alternate  Format  Center,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Switzer  Bldg.,  Room 
1000),  Washington,  DC  20202-4560. 
Telephone:  (202)  260-9895. 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Dociiment  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://ifap.ed.gov/csb_html/fedlreg.htm 
To  use  the  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  first  of  the  previous  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO),  toll  free,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area,  at  (202) 
512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  421-429, 
1070a.  1070b-1070b-3,  1070c-1070c-4, 
1071-1087-2,  1087a.  and  1087aa-1087ii;  42 
U.S.C.  2751-2756b. 

(Catalog  of  Federal  Domestic  Assistance 
numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Program;  84.032  Federal  Family  Education 
Loan  (FFEL)  Programs;  84.033  Federal  Work- 
Study  (FWS)  Program;  84.038  Federal 
Perkins  (Perkins)  Loans;  84.063)  Federal  Pell 
Grant  (Pell)  Program;  84.069  Leveraging 
Educational  Assistance  Partnership  (LEAP) 
Program;  and  84.268  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan)  Programs) 

Dated:  July  5,  2000. 

Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

[FR  Doc.  00-17383  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-363-019] 

El  Paso  Natural  Gas  Company;  Notice 
of  implementation  Filing 

July  3,  2000. 

Take  notice  that  on  June  28,  2000,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  with  an 
effective  date  of  July  1,  2000: 

Fourth  Revised  Sheet  No.  37 
Fourth  Revised  Sheet  No.  38 
Fourth  Revised  Sheet  No.  310 
Fourth  Revised  Sheet  No.  320 

El  Paso  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  November 
10,  1999  at  Docket  No  RP95-363-002, 
etal. 

El  Paso  states  that  the  filing 
implements  the  pro  forma  tariff  rates 
and  provisions  applicable  to  South 
California  Edison  Company  contained 
in  El  Paso's  August  4.  1999  Offer  of 
Settlement. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17325  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0&-359-OO0] 

Koch  Gateway  Pipeline  Company: 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

July  3,  2000. 

Take  notice  that  on  June  29,  2000, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  July  31,  2000. 

Fourteenth  Revised  Sheet  No.  1 
Fourth  Revised  Sheet  No.  4000 
Second  Revised  Sheet  No.  4001 
Original  Sheet  No.  4002 
Original  Sheet  No.  4003 

Koch  states  that  it  is  proposing  to 
create  a  new  auction  process  for  its 
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Interruptible  Storage  Service  (ISS)  and 
Parking  and  Lending  Service  (PAL).  The 
proposed  tariff  changes  will  create  an 
interactive  auction  whereby  interested 
shippers  will  be  able  to  bid  on  ISS  and 
PAL  capacity  and  thus,  will  provide  a 
more  efficient  process  and  greater  price 
transparency  to  Koch's  customers.  Koch 
states  that  any  PAL  and  ISS  transaction 
beginning  in  future  months  will  be 
included  in  the  new  auction  process, 
however,  any  transaction  involving  the 
cash  market  will  not  be  included. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

'FR  Doc.  00-17326  Filed  7-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-267(M)00] 

MultlFuels  Marketing  Company.  Notice 
of  Issuance  of  Order 

July  3,  2000. 

MultiFuels  Marketing  Company 
(MultiFuels)  submitted  for  filing  a  rate 
schedule  under  which  MultiFuels  will 
engage  in  wholesale  electric  power  cmd 
energy  transactions  as  a  marketer. 
MultiFuels  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  MultiFuels  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 


issuances  of  securities  and  assumptions 
of  liability  by  MultiFuels. 

On  June  27,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs,  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MultiFuels  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  ofthe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  MultiFuels  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  objective  within  the 
corporate  purposes  of  MultiFuels,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  MultiFuels  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  27, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere.  fed.  us /online /rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17273  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGv 

Federal  Energy  Regulatory 
Commission 

[Docket  No   CP0O-398~-O00] 

Reliant  Energy  Gas  Transmission 
Company:  Notice  of  Request  Under 
Blanket  Authorization 

July  3,  2000. 

Take  notice  that  on  Jime  29,  2000. 
Reliant  Energy  Gas  Transmission 


Company  (REGT),  111  Louisiana  Street. 
Houston,  Texas  77002-5231,  filed  a 
request  with  the  Commission  in  Docket 
No.  CPOO-398-000,  pursuant  to  Section 
157.205,  157.211  and/or  157.216(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  certain  facilities  in  Arkansas 
authorized  in  blanket  certificates  issued 
in  Docket  Nos.  CP82-384-O00  and 
CP82-384-001,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

REGT  proposes  to  abandon  Line  KM- 
50,  in  its  entirety,  in  Union  County, 
Arkansas.  REGT  proposes  to  sell  and 
transfer  this  line  at  net  book  value  to 
Reliant  Energy  Arkla,  a  distribution 
division  of  Reliant  Energy  Incorporated 
(Arkla).  Arkla  will  operate  this  segment 
of  line  as  part  of  its  low  pressure 
distribution  system.  Net  book  value  of 
this  2-inch  line  is  $6,418. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pm-suant  to  Rule  214  ofthe 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  ofthe  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17324  Filed  7-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-2429-000] 

■Jnicorr^  Energy.  Inc.;  Notice  of 
issuance  ot  Order 

July  3,  2000. 

Unicom  Energy,  Inc.  (Unicom)  filed 
with  the  Commission  a  rate  schedule  in 
the  above-captioned  proceeding,  under 
which  Unicom  wall  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
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waivers  and  authorizations.  In 
particular,  Unicom  also  requested  in  its 
application  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  the 
Unicom.  On  July  28,  2000,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedule  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  Jime  28,  2000 
Order  granted,  approved  Unicom's 
request  for  blanket  approval  under  Part 
34,  subject  to  the  conditions  found  in 
Appendix  B  in  Ordering  Paragraphs  (2), 
(3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Unicom 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  Unicom  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  jmother 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Unicom,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  puirposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Conmiission  approved  of 
Unicom's  issuances  of  securities  or 
assumptions  of  liabilities.*  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  28, 
2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
httpJwww.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

fFR  D(x:.  00-17274  Filed  7-7-00:  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 85-000,  et  al.] 

FPL  Energy  Cape,  LLC.  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

JUl)     i,  J.V\)V 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  FPL  Energy  Cape,  LLC 

[Docket  No.  EGOO-185-OOOl 

Take  notice  that  on  June  28,  2000, 
FPL  Energy  Cape,  LLC.  100  Middle 
Street,  Portland  Maine  04101,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Energy  Cape,  LLC,  a  Delaware 
limited  liability  company  proposes  to 
engage  in  the  business  of  owning  and 
operating  the  Cape  Station,  consisting  of 
two  combustion  turbine  units  in  South 
Portland,  Maine.  The  Maine  Public 
Utilities  Commission  has  found  that 
allowing  these  facilities  to  be  eligible 
facilities  will  benefit  consumers,  is  in 
the  public  interest  and  does  not  violate 
state  law.  Central  Maine  Power 
Company.  Docket  No.  98-058,  Nov.  25, 
1998.  The  applicant  seeks  a 
determination  of  its  exempt  wholesale 
generator  status.  All  electric  energy  sold 
by  the  applicant  will  be  sold  exclusively 
at  wholesale. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Automated  Power  Exchange,  Inc. 

[Docket  No.  EROO-1439-0021 

Take  notice  that  on  June  29,  2000, 
Automated  Power  Exchange,  Inc.  (APX) 
tendered  for  filing  a  revised  annual 
report  for  1999. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Electric  Cooperative.  Tnc, 
Complainant,  v.  Pennsylvania  Electric 
Company,  doint;  business  as  GPU 
Energy,  Respondent. 

[Docket  No.  ELOO-88-OOOl 

Take  notice  that  on  Jime  30,  2000, 
Allegheny  Electric  Cooperative,  Inc. 
(Allegheny),  tendered  for  filing  in  the 
above-referenced  docket  a  complaint 
imder  Section  206  of  the  Federal  Power 
Act  against  Pennsylvania  Electric 


Company  (Penelec)  concerning  the 
wholesale  rates  and  charges  Penelec 
collects  from  Allegheny  pursuant  to  a 
1993  Wheeling  and  Supplemental 
Power  Agreement  between  Allegheny 
and  Penelec. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  also  be  filed  on  or 
before  lulv  20.  2000. 

4.  Nevada  Power  Company  and  Sierra 
Pacific  Power  Company 

[Docket  No.  EROO-20 15-002;  and  Docket  No. 
ER00-2018-002J 

Take  notice  that  on  Jime  29,  2000, 
Nevada  Power  Company  (Nevada 
Power)  and  Sierra  Pacific  Power 
Company  (Sierra),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  the  Commission's  Order 
in  the  above-referenced  proceeding 
dated  May  31,  2000,  nine  revised 
Transition  Power  Purchase  Contracts 
that  will  apply  to  sales  from  the 
divested  generation  to  Nevada  Power 
and  Sierra.  The  revisions  are  intended 
to  comply  with  the  requirement  in  the 
Commission's  May  31,  Order  regarding 
the  notice  that  must  be  given  of  the 
amount  of  capacity  taken  under  the 
contracts.  With  respect  to  four  of  the 
contracts,  the  revisions  also  include 
language  designed  to  implement  the 
Request  for  Rehearing  of  the  May  31, 
Order  filed  by  Nevada  Power  and  Sierra. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Alcoa  Power  Generating  Inc. 

[Docket  No.  EROO-2972-OOOl 

Take  notice  that  on  June  28,  2000, 
Alcoa  Power  Generating  Inc.  (APGI) 
tendered  for  a  filing  service  agreement 
between  Aquila  Energy  Marketing 
Corporation  and  APGI  under  APGI's 
Market  Rate  Tariff  No.  1  (MR-1).  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  July  13,  1999,  in  Docket 
No.  ER99-2932-00b. 

The  service  agreement  with  Aquila 
Energy  Marketing  Corporation  is 
proposed  to  be  effective  June  1,  2000. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-2973-OOOl 

Take  notice  that  on  June  28.  2000, 
Southwest  Power  Pool,  Inc.  (SPP),  on 
behalf  of  its  members,  tendered  for 
filing  an  executed  signature  page  to  the 
SPP  Membership  Agreement  signed  by 
Southwestern  Public  Service  Company 
(SPS),  and  revised  sheets  to  its  currently 
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effective  tariff  in  order  to  reflect  a 
change  in  the  revenue  requirements  and 
transmission  loss  factor  for  SPS,  and  a 
change  in  the  revenue  requirement  for 
Western  Farmers  Electric  Cooperative 
(Western  Farmers). 

SPP  requests  an  effective  date  of  June 
29,  2000  for  these  changes. 

Copies  of  this  filing  have  been  served 
on  all  affected  state  commissions,  SPP 
customers  and  SPP  members. 

Comment  date:  July  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  EROO-2974-0001 

Take  notice  that  on  June  28,  2000, 
Enterg>'  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  The  Goodyear  Tire  & 
Rubber  Company  (Goodyear),  and  a 
Generator  Imbalance  Agreement  with 
Goodyear. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Avista  Corporation 

(Docket  No.  EROO-2975-000) 

Take  notice  that  on  June  28,  2000, 
Avista  Corporation  (AVA)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  Section  35.12  of  the 
Commission's  Regulations,  18  CFR  Part 
35.12,  an  executed  Net  Settlement 
Agreement  with  Engage  Energy  US,  L.P. 

Avista  Corporation  (AVA)  requests 
that  the  Net  Settlement  Agreement  be 
made  effective  April  1,  2000. 

A  copy  of  this  riling  has  been  served 
upon  Engage  Energy  US,  L.P. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

[Docket  No.  EROO-2976-000] 

Take  notice  that  on  June  28,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue, 
Suite  2900.  Des  Moines,  Iowa  50309, 
filed  with  the  Commission  a  First 
Amendment  to  the  Power  Sales 
.Agreement  Bptween  MidAmerican 
Energy  (Company  and  Waverly  Light  and 
Power  (Amendment),  dated  February 

10.  1999.  entered  into  by  MidAmerican 
and  the  Municipal  Electric  Utility  of 
Waverly,  Iowa,  pursuant  to 
MidAmerican  s  Service  Agreement  No. 
12  with  Waverly.  effective  February  1, 
1997.  and  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff.  Original  Volume  No.  5. 

MidAmerican  requests  an  effective 
date  of  June  29,  2000  for  the 


Amendment  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Municipal  Electric  Utility 
of  Waverly,  Iowa,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Florida  Power  &  Light  Company 
[Docket  No.  EROO-2977-0001 

Take  notice  that  on  June  28,  2000 
Florida  Power  &  Light  Company  (FPL) 
filed  a  Service  Agreement  with  City  of 
Lakeland,  Florida  for  service  pursuant 
to  Tariff  No.  1  for  Sales  of  Power  and 
Energy  by  Florida  Power  &  Light  and  a 
Service  Agreement  with  Allegheny 
Energy  Supply  Company,  LLC  for 
service  pursuant  to  FPL's  Market  Based 
Rates  Tariff. 

FPL  requests  that  the  Service 
Agreements  be  made  effective  on  June  1, 
2000. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 
[Docket  No.  EROO-2978-OOOl 

Take  notice  that  on  June  28,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an  executed 
service  agreement  for  Central  Illinois 
Light  Company  (CILCO)  under  ComEd's 
FHIC  Electric  Market  Based-Rate 
Schedule  for  power  sales. 

ComEd  requests  and  effective  date  of 
May  30,  2000  for  the  service  agreement 
and  accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
CILCO. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  CinCap  \TII,  TIC  and  Cinergy 
Capital  &  Tradmg,  Ini. 

[Docket  No.  EROO-2979-000) 

Take  notice  that  on  Jime  28,  2000, 
CinCap  VIII,  LLC  (CinCap  VIH)  and 
Cinergy  Capital  &  Trading,  Inc.  (CC&T), 
tendered  for  filing  a  Master  Power 
Purchase  and  Sale  Agreement  dated 
June  1.  2000  under  which  CinCap  VIII 
and  CC&T  may  sell  and  purchase 
electric  power  pursuant  to  their 
respective  rate  schedules  authorizing 
them  to  sell  power  at  market-based 
rates. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Commonwealth  Edison  Company 

[Docket  No.  EROO-2980-000] 

Take  notice  that  on  June  28,  2000, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  agreements 
establishing  Peoples  Energy  Ser\'ices 
Corporation  (Peoples),  as  a  customer 
under  ComEd's  raRC  Electric  Market 
Based-Rate  Schedule  for  power  sales. 

ComEd  requests  an  effective  ^ate  of 
June  6,  2000  for  the  agreement  and 
accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on 
Peoples. 

Comment  date:  July  19,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  Century  Services,  Inc. 

[Docket  No.  EROO-2981-000] 

Take  notice  that  on  June  28.  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Cheyerme  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(SPS)  (collectively  the  NCE  Operating 
Companies),  filed  amended  tariff  sheets 
to  the  NCE  Operating  Companies'  open- 
access  transmission  tariff  (NCE  Tariff). 
NCS  states  that  the  puirpose  of  the  filing 
is  to  amend  the  NCE  Tariff  to  make  clear 
that  it  does  not  apply  to  transmission 
service  on  the  SPS  transmission  system 
that  will  be  available  under  the 
Southwest  Power  Pool  open-access 
transmission  tariff. 

NCS  requests  that  the  revised  tariff 
sheets  be  made  effective  on  June  29, 
2000. 

Comment  date:  July  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company  LLC 

[Docket  No.  EROO-2983-OOOj 

Take  notice  that  on  June  28,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply  Company)  filed  Second  Revised 
Service  Agreement  No.  3  to  complete 
the  filing  requirement  for  one  (1)  new 
Customer  of  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services.  The  Service 
Agreement  portion  of  Second  Revised 
Service  Agreement  No.  3  will  maintain 
the  effective  date  of  November  29,  1999, 
in  accordance  with  the  Commission's 
Order  at  Docket  No.  EROO-907-000. 

Allegheny  Energy  requests  a  waiver  of 
notice  requirements  to  make  the  Netting 
Agreement  effective  as  of  May  2,  2000 
to  DTE  Energy  Trading,  Inc. 
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Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Conunission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Rockingham  Power,  L.LX!. 

[Docket  No.  EROO-2984-OOOl 

Take  notice  that  on  June  29,  2000. 
Rockingham  Power,  L.L.C.,  tendered  for 
filing  a  long-term  power  sales  agreement 
between  Rockingham  Power,  L.L.C.  and 
Duke  Power,  a  Division  of  Duke  Energy 
Corporation,  to  be  in  effect  as  of  May  30, 
2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-2985-0001 

Take  notice  that  on  June  29,  2000, 
PPL  Electric  Utilities  Corporation  d/b/a 
PPL  Utilities  (formerly  known  as  PP&L, 
Inc.),  tendered  for  filing  notice  of 
cancellation  of  the  Power  Sales  Tariff — 
Market  Rates  Service  Agreement,  dated 
June  15,  1998,  between  American 
Electric  Power  Service  Corporation  (as 
agent  for  the  AEP  Companies)  and  PPL 
Utilities. 

PPL  Utilities  requested  an  effective 
date  of  this  cancellation  of  August  28, 
2000. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  American  Electric 
Power  Service  Corporation. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Western  Svstem.s  Coordinating 

Lountil 

[Docket  No.  EROO-2986-000] 

Take  notice  that  on  June  29,  2000,  the 
Western  Systems  Coordinating  Council 
(WSCC),  tendered  for  filing  with  the 
Commission  an  First  Amendment  to  the 
Reliability  Criteria  Agreement  under  the 
WSCC's  Reliability  Management 
System.  The  amendment  modifies  the 
time  period  under  the  Disturbance 
Control  Standard  to  fifteen  minutes. 

The  WSCC  requests  that  the 
Commission  make  such  amendment 
effective  July  1 ,  2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROO-2987-0001 

Take  notice  that  on  July  29,  2000. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  with  The  Legacy 
Group,  LLC  providing  for  transmission 
service  under  FERC  Electric  Tariff, 
Volume  No.  1 . 

WPSC  requests  that  the  agreement  be 
accepted  for  filing  and  made  effective 
on  June  27,  2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Avista  Corp. 

[Docket  No.  EROO-2 988-000] 

Take  notice  that  on  June  29,  2000, 
Avista  Corp.  (AVA),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  under  AVA's  Open  Access 
Transnussion  Tariff — FERC  Electric 
Tariff,  Volume  No.  8  with  Public 
Service  Company  of  Colorado. 

AVA  requests  the  Service  Agreements 
be  given  a  respective  effective  date  of 
June  12,  2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROO-2989-OOOj 

Take  notice  that  on  June  29,  2000, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Firm  Transmission  Service  Agreement 
with  Public  Service  of  Colorado 
providing  for  transmission  service 
under  FERC  Electric  Tariff,  Volume  No. 
1. 

WPSC  requests  that  the  agreement  be 
accepted  for  filing  and  made  effective 
onJime27,  2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROO-2 990-000] 

Take  notice  that  on  Jime  29,  2000, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Firm  Transmission  Service  Agreement 
with  The  Legacy  Group,  LLC  providing 
for  transmission  service  imder  FERC 
Electric  Tariff,  Volume  No.  1. 

WPSC  requests  that  the  agreement  be 
accepted  for  filing  and  made  effective 
June  27,  2000. 


Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Electric  Power  Company 
[Docket  No.  EROO-2 99 1-000] 

Take  notice  that  on  June  29,  2000, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electi-ic 
Tariff,  Original  Volume  No.  8)  with 
Conectiv  Energy  Supply.  Inc. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  June  16, 
2000  to  allow  for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  Conectiv  Energy  Supply.  Inc.,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  dote;  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROO-2992-000] 

Take  notice  that  on  Jime  29,  2000, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
notice  that  effective  June  30,  2000. 
Service  Agreement  No.  20,  effective 
August  22.  1995  under  Wisconsin 
Electric  Power  Company's  Coordination 
Sales  Tariff,  FERC  Electric  Tariff  First 
Revised  Volvune  2  is  to  be  canceled  as 
requested  by  the  customer  Utility  2000 
Energy  Corp.  (U2K). 

Copies  of  the  filing  have  been  served 
on  U2K  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date;  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-2 99 3-0001 

Take  notice  that  on  June  29,  2000, 
PJM  Interconnection.  L.L.C.  (PJM). 
tendered  for  filing  changes  to  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff)  and  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Interconnection,  L.L.C,  to  permit  and 
accommodate  requests  to  schedule  and 
dispatch  generation  to  meet  voltage 
limits  more  restrictive  than  that  which 
PJM  determines  is  required  for  the 
Tellable  operation  of  transmission 
system  in  the  PJM  control  area. 

Copies  of  this  filing  were  served  upon 
all  members  of  PJM  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  luly  20  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-2994-000] 

Take  notice  that  on  June  29,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  changes  to  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff)  to  add  a  new  Section  2.3  setting 
forth  procedures  for  transmission 
customers  to  exercise  the  transmission 
reservation  priority  rights  specified  in 
Section  2.2  of  the  PJM  Tariff. 

Copies  of  this  flUng  were  served  upon 
all  members  of  PJM  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  July  20,  2000,  in 
accordaiice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER00-2995-O00] 

Take  notice  that  on  June  29,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  executed  service 
agreement  for  network  integration 
transmission  service  under  the  PJM 
Open  Access  Transmission  Tariff  with 
Conectiv  Energy  Supply,  Inc.  (Conectiv). 

Copies  of  this  filing  were  served  upon 
Conectiv  and  the  state  commissions 
within  the  PJM  control  area. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Williams  Energy  Marketing  & 
Trading  Company 

[Docket  No.  EROO-2996-000] 

Take  notice  that  on  June  29,  2000, 
Williams  Energy  Marketing  &  Trading 
Company  (Williams  EM&T),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 
§  824d  (1994),  and  Part  35  of  the 
Commission's  Regulations,  18  CFR  35, 
its  Fourth  Revised  FERC  Electric  Rate 
Schedule  No.  1. 

The  primary  purpose  of  this  filing  is 
to  clarify  that  Williams  EM&T  has 
authority  to  sell  wholesale  ancillary 
services  to  entities  located  in  California 
that  do  not  self-supply  ancillary  services 
to  the  California  Independent  System 
Operator  Corporation  (CAISO). 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Sierra  Pacific  Power  Company  and 
Nevada  Power  Company 

(Docket  No.  EROO-2997-000] 

Take  notice  that  on  June  29,  2000, 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power 
revised  tariff  sheets  applicable  to  their 
Joint  Open  Access  Transmission  Tariff. 


Certain  of  the  revisions  are  intended  to 
revise  the  charges  for  Energy  Imbalances 
and  to  provide  for  Generation  Imbalance 
Service. 

Sierra  and  Nevada  Power  request  that 
these  changes  be  made  effective  as  of 
July  1,  2000.  Sierra  and  Nevada  Power 
also  have  filed  Generation 
Interconnection  Procedures,  which  they 
request  be  made  effective  September  1 , 
2000. 

Comment  date:  July  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  OD-17323  Filed  7-7-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  License  Surrender  and 
Soliciting  Comments  Motions  To 
Intervene,  and  Protests 

)uiy  3,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No:  2954-020. 

c.  Date  Filed:  May  31,  2000. 

d.  Applicant:  City  of  Santa  Barbara, 
California. 

e.  Name  of  Project:  Gibraltar 
Hydroelectric  Project. 


/.  Location:  At  Lauro  Reservoir, 
located  at  the  north  end  of  San  Roque 
Road,  Santa  Barbara,  California.  The 
project  utilizes  federal  lands  managed 
by  the  U.S.  Department  of  the  Interior. 
Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David  H. 
Johnson,  Public  Works  Director,  City  of 
Santa  Barbara,  630  Garden  Street.  P'O. 
Box  1990,  Santa  Barbara,  CA  93102, 
(805) 546-5387. 

i.  FERC  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  Paul  Friedman  at  (202) 
208-1108;  e-mail: 
paul .  friedman@ferc .  fed .  us . 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  August  7,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426.  Please  include 
the  Project  No.  (2954-020)  on  any 
comments  or  motions  filed. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  A  600-foot-long,  180- 
foot-high,  concrete  arch  dam;  (2)  a 
reservoir  with  a  surface  area  of  8,500- 
acre-feet;  (3)  the  19,650-foot-long 
Mission  Tunnel;  (4)  a  6,200-foot-long 
penstock;  (5)  a  powerhouse  containing  a 
single  generating  unit  with  an  installed 
capacity  of  750kW;  and  (6)  appurtenant 
facilities.  The  licensee  requests 
surrender  of  the  license,  stating  that  the 
project  is  no  longer  economically  viable. 

1.  Locations  of  this  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room 
located  at  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  filing  may  be 
viewed  on  http://www/ferc.fed.us/ 
online/rims/htm  (call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  wdth  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
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be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Fihng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  that  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17327  Filed  7-7-00;  8:45  ami 
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DEPARTMENT  OF  ENERG- 

Federal  Energy  Reguiatorv 
Commission 

Sunshine  Act  Meeting 

July  5,  2000. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552B: 

Agency  Holding  Meeting:  Federal  Energy 
Regulatory  Commission. 

Date  and  Time:  July  12,  2000,  10:00  a.m. 

Place:  Room  2C,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 

Status:  Open. 

Matters  To  Be  Considered:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

Contact  Person  for  More  Information: 
David  P.  Boergers,  Secretary,  Telephone  (202) 
208-0400.  For  a  recording  listing  items 
stricken  from  or  added  to  the  meeting,  call 
(202)  208-1627. 

This  is  a  list  of  matters  to  be  considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items  on 
the  agenda;  however,  all  public  documents 


may  be  examined  in  the  Reference  and 
Information  Center. 

745th— Meeting  )uly  12,  2000,  Regular 
Meeting  (10:00  a.m.) 

Consent  Agenda — Markets,  Tariffs  and 
Ra  tes — Electric 

CAE-1. 
Docket#  EROO-2360.  000,  Pacific  Gas  and 

Electric  Company 
Other#s  EROO-2360.  001,  Pacific  Gas  and 
Electric  Company 
CAE-2. 
Docket*  EROO-2485,  000,  New  England 

Power  Pool 
Other#s  EROO-1572,  001,  USGEN  New 
England,  Inc. 
CAE-3. 
Docket*  EROO-2581,  000,  California 
Independent  System  Operator 
Corporation 
Other#s  EROO-2582,  000,  California 
Independent  System  Operator 
Corporation 
EROO-2583,  000,  California  Independent 
System  Operator  Corporation 
CAE-4. 
Docket*  EROO-2621.  000,  Entergy 
Louisiana,  Inc. 
CAE-5. 
Docket*  EROO-1820,  000,  Commonwealth 

Edison  Company 
Other*s  EROO-1820,  001.  Commonwealth 
Edison  Company  of  Indiana 
CAE-6. 
Docket*  ECOO-27,  000,  Utilicorp  United, 

Inc. 
Other*s  ECOO-27,  001,  Utilicorp  United, 

Inc. 
ECOO-28,  000,  Utilicorp  United,  Inc. 
ECOO-28,  001,  Utilicorp  United,  Inc. 
CAE-7. 
Docket*  ECOO-91,  000,  Conectiv  and  NRG 
Energy,  Inc. 
CAE-8. 

Docket*  ECOO-75,  000.  Nisource,  Inc. 
CAE-9. 
Docket*  ER94-736,  001,  Washington  Water 

Power  Company 
Other*s  ER94-760,  001,  Puget  Sound 

Energy,  Inc. 
ER94-759,  001,  Puget  Sound  Energy.  Inc. 
ER94-752,  001,  Puget  Sound  Energy,  Inc. 
ER94-750,  001,  Puget  Sound  Energy,  Inc. 
ER94-749,  001.  Puget  Sound  Energy,  Inc. 
ER94-685,  001,  Pacificorp 
CAE-10. 
Docket*  EROO-800,  001,  California 
Independent  System  Operator 
Corporation 
Other*s  ELOO-58,  000,  Western  Power 
Trading  Forum  v.  California  Independent 
System  Operator  Corporation 
ERdo-900,  001,  Pacific  Gas  and  Electric 
Company 
CAE-1 1. 

Omitted 
CAE-12. 
Docket*  ECOO-57  001,  Baltimore  Gas  and 
Electric  Company,  Calvert  Cliffs,  Inc., 
Constellation  Enterprises,  Inc.  and 
Constellation  Generation,  Inc. 
CAE-1 3. 
Docket*  EROO-1933,  001,  Entergy  Services, 
Inc. 
CAE-14. 


Docket*  RMOO-10,  000,  Open  Access 
Same-Time  Information  System  Phase  11 
CAE-1 5. 

Omitted 
CAE-1 6. 

Docket*  ELOO-70,  000,  New  York  State 
Electric  &  Gas  Corporation  v.  New  York 
Independent  System  Operator,  Inc. 

Other#s  ELOO-70,  001,  New  York  State 
Electric  &  Gas  Corporation  v.  New  York 
Independent  System  Operator,  Inc. 

EROO-2624,  000,  New  York  Independent 
System  Operator,  Inc. 

Consent  Agenda — Maricets.  Tariffs  and 
Rates — Gas 

CAG-1. 
Docket*  RPOO-317,  000,  Mississippi 
Canyon  Gas  Pipeline,  LLC 
CAG-2. 
Docket*  RPOO-330,  000,  Dauphin  Island 
Gathering  Partners 
CAG-3. 
Docket*  RPOO-348,  000.  Canyon  Creek 
Compiression  Company 
CAG-4. 

Omitted 
CAG-5. 
Docket*  RPOO-353,  000,  Black  Marlin 
Pipeline  Company 
CAG-6. 
Docket*  RPOO-2,  000,  Overthrust  Pipeline 
Company 
CAG-7. 
Docket*  ISOO-233,  000,  Alpine 
Transportation  Company 
CAG-8. 
Docket*  RPOO-310,  000.  Discovery  Gas 

Transmission  LLC 
Other*s  RPOO-310.  001 .  Discovery  Gas 
Transmission  LLC 
CAG-9. 
Docket*  CP96-152,  026,  Kansas  Pipeline 
Company 
CAG-1 0. 
Docket*  RPOO-2  39,  001,  Pine  Needle  LNG 
Compemy.  LLC 
CAG-1 1. 

Omitted 
CAG-12. 

Omitted 
CAG-1 3. 
Docket*  RP93-5,  037.  Northwest  Pipeline 

Corporation 
Other*s  RP93-5,  038.  Northwest  Pipeline 

Corporation 
RP93-5,  039,  Northwest  Pipeline 

Corporation 
RP93-96,  015,  Northwest  Pipeline 

Corporation 
RP93-96,  016,  Northwest  Pipeline 

Corporation 
RP93-96,  017.  Northwest  Pipeline 
Corporation 
CAG-14. 
Docket*  RMOO-6,  000.  Well  Category 
Determinations 
CAG-1 5. 
Docket*  RPOO-212.  000.  NUI  Corporation 
(City  Gas  Company  of  Florida  Division) 
V.  Florida  Gas  Transmission  Company 
CAG-1 6. 
Docket*  MGOO-7,  000,  Texas  Gas 
Transmission  Corporation 
CAG-1 7. 
Docket*  PROO-7,  000,  Duke  Energy  Texas 
Intrastate  Pipeline,  LLC 


David  P  Bo 

Secretan . 
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Other#s  PROO-7,  001.  Duke  Energy  Texas 
Intrastate  Pipeline,  LLC 

Consent  Agenda — Energy  Projects — Hydro 

CAH-1. 
Docket*  P-2609,  014,  Curtis/Palmer 
Hydroelectric  Company  LP  eind 
International  Paper  Company 
CAH-2. 
Docket*  P-2114,  083,  Public  Utility 
District  No.  2  of  Grant  County, 
Washington 

Consent  Agenda — Energy  Projects — 
Certificates 

CAC-1. 
Docket*  CP99-76,  001,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAC-2. 
Docket*  CP98-131,  003,  Vector  Pipeline 

L.P. 
Other*s  CP98-133,  004,  Vector  Pipeline 
L.P. 
CP98-134,  003,  Vector  Pipeline  L.P. 
CP98-135,  003,  Vector  Pipeline  L.P. 
CPOO-26,  000,  Laura  Lee  Reesor  V.  Vector 

Pipeline  L.P. 
CAC-3. 
Docket*  CP99-522,  001.  Transwestem 
Pipeline  Compjmy 
CAC-4. 

Docket*  RMOO-5,  000,  Optional  Certificate 
and  Abandonment  Procedures  for 
Applications  for  new  Service  Under 
Section  7  of  the  Natural  Gas  Act 
CAC-5. 

Docket*  RPOO-220,  000,  Town  of  Neligh, 
Nebraska  v.  Kinder  Morgan  Interstate 
Gas  Transmission,  L.L.C.  and  KN  Energy, 
a  Division  of  Kinder  Morgan,  Inc. 
CAC-6. 
Docket*  CP97-315,  000,  Independence 

Pipeline  Company 
Other*s  CP97-319,  000,  ANR  Pipeline 

Company 
CP97-320,  000,  Independence  Pipeline 

Company 
CP97-321,  000,  Independence  Pipeline 

Company 
CP98-200,  000,  NaUonal  Fuel  Gas  Supply 
Corporation 

Energy  Projects — Hydro  Agenda 

H-1. 
Reserved 

Energy  Projects — Certificates  Agenda 

C-1. 
Omitted 

Markets,  Tariffs  and  RATES— Electric 
Agenda 

E-1. 
Reserved 

Markets,  Tariffs  and  Rates — Gas  Agenda 

G-1. 

Reserved 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-17442  Filed  7-6-00;  10:54  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00666   P«L  >>5&4-9) 

Public  Meeting  on  the  Mechanisms  tor 
Limiting  Quantities  of  Pesticides  Used 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  In  its  efforts  to  reduce  risk 
iruni  pesticide  exposure,  EPA  on 
occasion  has  made  agreements  with 
pesticide  registrants  to  cap  the  annual 
production  of  a  particular  pesticide 
active  ingredient.  In  an  August  1999 
Memorandum  of  Agreement  (MOA) 
between  EPA  and  the  registrants  of 
azinphos-methyl  (AZM),  the  total 
voliune  of  AZM  available  for  use  each 
year  was  capped.  In  the  MOA,  a 
temporary  approach  for  allocating  the 
cap  among  the  producers  of  AZM  was 
agreed  upon  for  2000  with  the 
imderstanding  a  clear  mechanism  for 
allocating  the  cap  would  be  in  place  for 
subsequent  years.  Because  EPA  has  ' 
restricted  the  quantities  of  certain 
pesticides  in  the  past  and  may  do  so  in 
the  future,  the  Agency  agreed  to  hold  a 
public  meeting  to  get  input  on 
establishing  a  mechanism  for 
accomplishing  this  and  any  future 
chemical-specific  quantity  limits.  The 
purpose  of  this  notice  is  to  eumounce  a 
public  meeting  to  discuss  mechanisms 
for  chemical-specific  quantity  limits  and 
to  solicit  comment  on  EPA's 
preliminary  thinking  on  the  allocation 
of  chemical-specific  quantity  limits. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00666,  must  be 
recpived  on  or  before  August  24,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify'  docket  control  number 
OPP^0666  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Dumas,  Special  Review  and 
Reregistration  Division,  7508C,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8015;  fax 
number:  (703)  308-8041;  e-mail  address: 
dumas.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
jf  interest  to  pesticide  registrants, 
pesticide  user  groups,  and 
environmental  groups.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
vkrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vkrMrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00666.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  pubUc  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docujnents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hvkry., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
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imperative  that  you  identify  docket 
control  number  OPP-00666  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  ft'om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  ■'opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00666.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiir  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Re£;ister 
citation 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

1.  Meeting  announcement.  The 
purpose  of  this  notice  is  to  armounce  a 
public  meeting  on  September  7,  2000, 
fit)m  9:00  a.m.  to  12:00  p.m.  at  the 
National  Rural  Electric  Cooperative 
Association  Conference  Center,  4301 
Wilson  Blvd,  Arlington,  VA  22203; 
telephone  number:  (703)  907-5933,  to 
get  input  on  mechanisms  for  allocating 
chemical  specific  production  caps  This 
notice  also  aimounces  the  opening  of  a 
public  comment  period  to  solicit 
comment  on  EPA's  preliminary 
thoughts  concerning  the  allocation  of 
quantity  limits.  The  public  conunent 
period  will  end  on  August  24,  2000. 

2.  Overview.  Through  a  1999 
Memorandum  of  Agreement  (MOA) 
between  EPA  and  the  registrants  of 
technical  grade  azinphos-methyl  (AZM), 
EPA  sought  to  reduce  the  risks 
associated  with  AZM  use.  The  extent  of 
the  required  risk  reduction  measures 
was  based,  in  part,  on  data  concerning 
the  percentage  of  each  crop  that  was 
treated  with  AZM  over  the  1995-1998 
growing  seasons.  Recognizing  that 
increases  in  AZM  use  could  raise  the 
aggregate  dietary  risk  to  unacceptable 
levels,  EPA  and  the  registrants  of 
technical  grade  AZM  agreed  that  the 
voliune  of  AZM  available  for  use  each 
year  would  be  subject  to  a  finite  limit. 
EPA  determined  that  the  most 
expeditious  and  effective  means  of 
limiting  AZM  use  would  be  through  a 


cap  on  production  (import)  of  technical 
grade  AZM. 

In  the  MOA,  a  temporary  approach  for 
allocating  production  among  the 
producers  of  technical  grade  AZM  was 
agreed  upon  for  2000  with  the 
understanding  that  EPA  would 
reexamine  the  allocation  of  AZM 
production  under  the  cap  for 
subsequent  years.  Because  persons  other 
than  the  present  AZM  registrants  may 
have  interests  in  the  allocation  of  AZM 
production,  and  because  themical- 
specific  quantity  limits  may  be  used  for 
other  pesticides  in  the  future,  the 
Agency  agreed  to  hold  a  public  meeting 
to  get  input  on  mechanisms  for 
implementing  chemical-specific 
quantity  limits.  Below  are  the 
characteristics  that  the  Agencv  believes 
are  needed  for  any  chemical-specific 
quantity  limit  and  some  preliminary 
ideas  on  the  issues  that  the  Agency 
needed  feedback 

3  EPA's  Cioals.  The  .■\gencv  has 
identified  some  characteristics  that  it 
believes  are  desirable  in  a  chemical- 
specific  quantity  limit  where  there  is 
more  than  one  registrant  producing 
manufacturing  use  products.  First,  the 
mechanism  should  provide  reasonable 
assurance  that  the  quantities  of  .^ZM 
used  in  the  l".S.  will  not  exceed  EPA's 
targets.  The  mechanism  should  allow 
for  economic  competition  between 
registrants  that  is  comparable  to  the 
amount  that  would  exist  without  the 
cap.  The  mechanism  should  neither 
create  monopolies  nor  prevent  new 
entrants  into  the  market.  The 
mechanism  should  minimize  the 
disruption  in  the  market   For  example. 
EPA  wants  a  mechanism  that  minimizes 
the  incentive  to  flood  the  market  with 
product  on  the  first  dav  of  the  year  or 

to  supply  more  product  than  the  market 
actually  needs,  and  minimizes  the 
chance  of  shortages  Finally,  any 
mechanism  adopted  must  be  verifiable, 
timely,  and  simple  to  administer. 

4  Soliciting  comment  There  are  a 
number  of  areas  that  the  Agency  is 
seeking  input.  In  addition  to  the  issues 
specified  below,  the  .\gencv  is 
interested  in  the  public's  input  on  any 
other  areas,  that  may  help  the  Agency 
develop  a  mechanism  for  implementing 
chemical-specific  quantity  limits  that 
meets  the  goals  above 

Input  on  how  to  apportion  chemical- 
specific  quantity  limits.  EPA  could  set  a 
limit  on  the  total  quantity  to  be 
produced  (imported),  and  leave  all 
allocation  issues  to  the  workings  of  the 
free  market.  .Mternatively.  EPA  could 
assign  each  registrant  a  quota,  or 
designate  quotas  by  crop.  Each  of  these 
approaches  have  advantages  and 
disadvantages.  Allocating  by  registrant 
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would  allow  the  registrants  to  plan 
production  and  distribution  more 
precisely  than  they  could  if  EPA  left 
allocation  to  the  workings  of  the  free 
market.  However,  a  mechanism  that 
allocates  production  (imports)  by 
registrant  may  reduce  price  competition, 
and  may  raise  anti-trust  statutes 
concerns.  Another  potential  weakness 
with  allocation  by  registrant,  is  that 
there  will  be  less  of  the  pesticide 
d\ailable  in  the  market  place,  there  is  no 
assurance  that  those  who  have  the 
greatest  need  for  the  pesticide  will  have 
access  to  it.  Historically,  those  who  have 
the  greatest  need  for  a  specific  pesticide 
are  those  who  grow  minor  use  crops, 
such  as  fruits,  vegetables  and  nursery 
crops.  To  deal  with  the  minor  use 
concern,  the  pesticide  could  be 
allocated  by  crop  or  crop  groups.  This 
approach  could  help  direct  the  pesticide 
where  the  economic  benefits  are 
greatest.  It  potentially  would  require 
significant  effort  by  USDA  and/or  the 
user  community.  This  approach  is  likely 
to  be  administratively  more 
cumbersome  and  more  difficult  to 
enforce  relative  to  allocation  by 
registrant.  Whether  or  not  the 
apportioning  is  by  registrant  or  crop,  it 
can  be  allocated  by  any  number  of' 
mechanisms  including  a  free  market,  a 
predetermined  allocation  set  by  EPA,  or 
prescription  based  on  pest  pressure  or 
other  criteria. 

Input  on  frequency  and  timing  of 
reporting.  To  verify  that  the  cap  is  not 
exceeded,  some  reporting  is  necessary. 
The  amount  and  frequency  of  reporting 
will  depend  on  the  allocation 
mechanism  used.  For  example,  if  EPA 
does  not  make  any  allocation  between 
regi.strants,  a  production  (import)  limit 
wHuld  require  frequent  reporting  of 
production  (import)  volumes  in  order 
that  EPA  might  notify  all  registrants 
when  the  limit  has  been  reached.  A 
system  where  each  registrant  has  a 
predetermined  quota  would  require 
significantly  less  reporting. 

Input  on  which  12-month  period 
should  be  used.  A  cap  implemented  on 
a  calendar  year  basis  may  pose 
difficulties  if  the  calendar  year  does  not 
correspond  to  the  production, 
distribution  and  use  cycles  of  a 
particular  pwsticide.  Distributors  and 
users  may  have  to  purchase  the 
pesticide  out  of  season  and  store  it  until 
use.  Manufacturers  and  distributors  may 
have  difficulty  anticipating  demand. 
EF'A  may  ha\'e  difficulty  ascertaining 
whether  the  risk  management  goal  of 
limiting  the  quantity  used  has  been 
achieved  in  a  particular  growing  season. 
Accordingi\'.  EPA  seeks  input  on  what 
12-month  period  should  be  used  for  the 
AZM  cap.  EPA  also  seeks  input  on 


whether  one  time  period  could  be 
suitable  for  all  future  caps.  For 
simphcity,  a  specific  time  frame  that 
can  be  used  in  all  future  cases  would  be 
desirable,  but  differing  crop  or 
production  cycles  may  warrant  setting 
time  frames  on  a  case-by-case  basis. 

Input  on  potential  impacts  to  the 
market.  As  mentioned  in  the  goals 
above,  the  Agency  wants  to  minimize 
the  impact  on  the  market  place.  In 
particular,  EPA  wants  to  avoid 
structures  that  would  significantly 
reduce  price  competition  or  that  would 
increase  barriers  to  new  competitors 
entering  the  market. 

Input  on  what  should  be  capped.  The 
current  AZM  cap  is  expressed  in 
pounds  of  active  ingredient  imported 
because  the  present  sources  of  technical 
grade  AZM  are  overseas.  EPA  seeks 
comment  on  alternative  approaches;  for 
example,  caps  could  be  established  for 
imports,  production  of  technical  or  of 
end  use  products,  or  sales  of  end  use 
product.  EPA  also  seeks  comment  on 
whether,  and  how,  AZM  isomers  should 
be  addressed  in  the  cap.  Commenters 
should  address  how  such  alternatives 
would  further,  or  detract  from,  the  goals 
of  having  a  mechanism  that  is  easy  to 
administer,  verifiable,  and  timely. 

Input  on  other  areas  that  would  be 
helpful  for  developing  an  allocation 
mechanism  that  meets  the  goals 
described  above.  The  issues  above 
represent  some  preliminary  ideas  on 
what  types  of  things  need  to  be 
considered  before  developing  an 
allocation  system  that  jneets  the  broad 
goals  mentioned  in  Unit  Il.A. 
Commenters  are  encourage  to  identify 
other  factors  that  they  believe  would  be 
important  to  develop  a  fair  and 
manageable  allocation  mechanism. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

FIFRA  section  3(c)(5)(D)  allows  the 
Administrator  to  register  a  pesticide 
only  upon  finding  that  the  pesticide 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment.  In  instances  where  a 
pesticide  causes  adverse  effects  that 
closely  approach  being  unreasonable, 
and  which  would  become  unreasonable 
if  the  pesticide  were  more  widely  used, 
limitations  to  prevent  the  pesticide  from 
becoming  more  widely  used  may  be 
necessary  to  maintain  registration. 
Measures  which  would  limit  the  total 
quantity  applied  are  therefore  consistent 
with  EPA's  statutor\-  authority.  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 


List  of  Subjects 

Environmental  protection,  Pesticide 
production  caps 

Dated:  June  30,  2000. 
Lois  Rossi, 

Director, 

(FR  Doc.  00-17355  Filed  7-7-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6732-5] 

Scientific  Peer-Reviev»  Meeting  To 
Review  Draft  Document  on  Ecological 
Soil  Screening  Level  Guidance 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Peer-Review  Panel 

Workshop. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
that  Versar,  Inc.,  an  EPA  contractor  for 
external  scientific  peer  review,  will 
organize,  convene,  and  conduct  an 
external  peer-review  panel  workshop  to 
review  the  external  review  draft 
document  titled.  Ecological  Soil 
Screening  Level  Guidance.  The 
document  was  prepared  by  an  EPA-lead 
multi-stakeholder  process  with 
participants  from  EPA  (the  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER),  the  Office  of  Research  and 
Development  (ORD),  and  the  Regions), 
Environment  Canada,  the  U.S. 
Department  of  Energy  (DOE),  the  U.S. 
Department  of  Defense  (DoD),  states, 
academia,  industry,  and  consultants. 
The  EPa  will  consider  the  peer-review 
advice  and  comments  in  revising  the 
document. 

DATES:  The  peer-review  panel  workshop 
will  be  held  Wednesday,  July  26,  2000, 
from  8:30  a.m.  imtil  5:00  p.m.  and 
Thursday,  July  27,  from  8:30  a.m.  until 
Noon.  Members  of  the  public  may 
attend  as  observers,  and  there  will  be  a 
limited  time  for  comments  from  the 
public. 

ADDRESSES:  The  external  peer-review 
panel  workshop  will  be  held  at  the 
Crystal  City  Marriott  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington, 
Virginia.  Versar,  Inc.,  an  EPA  contractor, 
is  organizing,  convening,  and 
conducting  the  peer-review  workshop. 
To  attend  the  workshop,  please  register 
by  July  24,  2000,  by  calling  Mr.  Amanjit 
Paintal,  Versar,  Inc.,  6850  Versar  Center, 
Springfield,  VA  22151  at  703-750-3000 
extension  449,  or  send  a  facsimile  to 
703-642-6954.  You  can  also  register  via 
email  at  paintama@versar.com.  Space  is 
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limited,  and  registrations  will  be 
accepted  on  a  first-come,  first-served 
basis.  There  will  be  a  limited  time  for 
comments  from  the  public  during  the 
workshop.  Please  let  Versar,  Inc.,  know 
if  you  wish  to  make  comments. 

The  draft  guidance  document  on 
ecological  soil  screening  levels  is 
available  on  the  Internet  at  http:// 
w~ww.epa.gov/superfund/programs/risk/ 
tooleco.htm.  A  limited  number  of  paper 
copies  are  available  from  Versar.  If  you 
are  requesting  a  paper  copy,  please 
provide  your  name,  mailing  address, 
and  the  document  title.  Ecological  Soil 
Screening  Level  Guidance.  Copies  are 
available  from  Versar,  Inc.  by  calling 
Mr.  Amanjit  Paintal,  Versar,  Inc.,  6850 
Versar  Center,  Springfield,  VA  22151  at 
703-750-3000  extension  449,  or  send  a 
facsimile  to  703-642-6954.  You  can 
also  request  a  copy  by  e-mail  by  writing 
to  paintama@versar.com. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
workshop  information,  registration,  and 
logistics,  contact  Mr.  Amanjit  Paintal, 
Versar,  Inc.,  6850  Versar  Center, 
Springfield,  VA  22151,  at  703-750-3000 
extension  449  or  via  email  at 
paintama@versar.com. 

For  technical  information,  contact 
Steve  Ells,  OSWER,  telephone:  703- 
603-8822,  facsimile:  703-603-9100,  e- 
mail:  ells.steve@epa.gov;  or  Randy 
Wentsel,  ORD.  telephone:  202-564- 
3214,  facsimile:  202-565-0050,  e-mail: 
wentsel.randy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  document  is  to  put 
forward  procedures  to  develop 
scientifically  sound,  ecologically  based, 
soil  screening  levels  that  are  protective 
of  the  terrestrial  environment  for  up  to 
24  chemicals  of  concern.  As  part  of  the 
process,  methodologies  and  models  that 
use  site-specific  exposiu-e  data  to 
modify  these  screening  levels  are 
presented. 

Although  several  different  entities 
(Oak  Ridge  National  Laboratory,  the 
Canadian  Council  of  Ministers  of  the 
Environment,  the  Dutch  National 
Institute  of  Public  Health  and  the 
Environment,  and  the  Ontario  Ministry 
of  Environment  and  Energy)  have 
developed  sets  of  soil  screening  levels, 
benchmarks,  or  preliminary  remediation 
goals  for  many  contaminants,  EPA  has 
not  embraced  any  specific  approach  for 
use  nationally  at  all  Superfund  sites. 
Although  some  EPA  Regional  Offices, 
Federal  agencies,  states  and  contractors 
use  one  or  more  of  these  approaches, 
many  do  not  and  instead  perform 
literature  searches  for  toxicity  data  on 
each  of  the  chemicals  of  potential 
concern  and  develop  site-specific  soil 
concentrations  to  be  used  as  screening 


levels  for  the  site  under  investigation. 
This  repetitious  approach  can  be  very 
costly  and  time-consuming. 

In  order  to  improve  national 
consistency  and  to  conserve  resources, 
an  effort  was  made  to  form  a  multi- 
stakeholder  process  to  develop 
scientifically  sound,  ecologically-based, 
soil  screening  levels,  and  many  have 
participated,  e.g.,  EPA,  DoD,  DOE, 
states,  industry,  and  consultants.  This 
collaborative  project  is  expected  to 
result  in  a  Superfund  guidance 
document  that  includes  generic 
ecological  soil  screening  levels  (Eco- 
SSLs)  for  up  to  24  chemicals  that  are 
frequently  of  ecological  concern  at 
Superfund  sites.  These  Eco-SSLs  will  be 
soil  concentrations  that  are  expected  to 
be  protective  of  the  mammalian,  avian, 
plant,  and  soil  invertebrates 
communities  that  could  be  exposed  to 
the  chemicals  of  concern.  These  Eco- 
SSLs  will  be  conservative  in  order  to  be 
confident  that  chemicals  that  could 
present  an  imacceptable  risk  are  not 
screened  out  early  in  the  risk 
assessment  process.  The  process  used  to 
develop  this  first  set  of  Eco-SSLs  can 
also  be  used  to  develop  additional 
screening  levels  for  other  chemicals. 

The  participants  produced  draft  Eco- 
SSLs  for  mammals,  birds,  plants,  and 
soil  biota.  The  plant  and  soil  biota 
values  were  developed  from  available 
plant  and  soil  invertebrate  toxicity  test 
data.  The  mammal  and  bird  benchmarks 
were  back-calculated  from  a  hazard 
quotient  of  1.0  using  animal  toxicity 
data  and  a  small  number  of  generic  food 
chain  models.  The  lowest  reasonable 
Eco-SSL  for  each  chemical  will  then  be 
used  to  screen  chemicals  found  at  sites. 
These  generic  (i.e.,  not  site-specific) 
Eco-SSLs  will  be  used  during  Step  2  of 
the  Superfund  Ecological  Risk 
Assessment  (ERA)  process  (Ecological 
Risk  Assessment  Guidance  for 
Superfund;  Process  for  Designing  and 
Conducting  Ecological  Risk 
Assessments,  1997),  when  there  often 
are  only  limited  site-specific  data 
available.  These  levels  represent  a  set  of 
screening  ecotoxicity  values  that  can  be 
used  routinely  to  identify  those 
chemicals  of  potential  concern  (COPCs) 
in  soils  requiring  further  evaluation  in 
a  baseline  ecological  risk  assessment; 
they  are  not  national  cleanup  standards. 

Dated:  July  3,  2000. 
William  H.  Farland. 

Director,  National  Center  for  Environmental 

Assessment. 

|FR  Doc.  00-17350  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6732-61 

Science  Advisory  Board:  Notification 
of  Chiange  in  Location  of  a  Public 
Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  a  change  in 
location  for  the  Science  Advisory 
Board's  (SAB's)  Executive  Committee 
meeting  scheduled  for  Wednesday  and 
Thursday,  July  12-13,  2000.  This' 
meeting  was  previously  noticed  in  65 
FR  39614,  June  27,  2000.  The  only 
change  from  that  previous  notice  is  the 
meeting  location.  Both  days  of  the 
meeting  will  now  be  held  at  the  US 
Environmental  Protection  Agency, 
Environmental  Research  Center  (ERC), 
Highway  54  and  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC.  On  July  12, 
the  meeting  will  be  in  ERC  Classroom 
Two,  and  on  July  13,  the  meeting  will 
be  in  ERC  Classroom  One.  The  meeting 
will  convene  each  day  at  8:30  am  and 
adjourn  no  later  than  5:30  pm.  All  times 
noted  are  Eastern  Daylight  Time.  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a  first 
come  basis. 

Dated:  June  30,  2000. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  00-17336  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  SSeO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-954:  FRL-6594-5] 

Notice  of  Filing  of  Pesticide  Petitions 
to  Establish  Tolerances  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-954,  must  be 
received  on  or  before  August  9,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  rtuuipt  by  EPA.  it  is 
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imperative  that  you  identify  docket 
control  number  PF-954  in  the  subject 
line  on  the  first  page  of  vour  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  C.  Alston,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8373;  e-mail  address: 
diston  treva@epa  gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially aftected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  (^onsult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www .  epa  .go\"  ■  fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 


954.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-954  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  copiments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-954.  Electronic  comments 


may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  what  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
the  petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
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section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  29.  2000. 
lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summaries  announce  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

I.  Huntsman  Petrochemical  Corporation 

PP  0E6098 

EPA  has  received  a  pesticide  petition 
PP  0E6098  from  Huntsman 
Petrochemical  Corporation,  3040  Post 
Oak  Blvd..  Houston  TX  77056 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA.  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  poly(oxy-l,2-ethanediyl), 
a-(2-methyl-l-oxo-2-propenyl)-o> 
methoxy-,  polymer  with  2-propenoic 
acid,  2-methyl-  and  2-  propenoic  acid, 
2-methyl-,  methyl  ester,  for  use  as  a 
surfactant  in  formulations  when  used  in 
accordance  with  good  agricultural 
practices  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
growing  crops  or  on  the  raw  agricultural 
commodity  (RAC)  after  harvest.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FTDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Analytical  method.  Himtsman  is 
petitioning  that  poly(oxy-l,2- 
ethanediyl),  a-{2-methyl-l-oxo-2- 


propenyl)-o)-methoxy-,  polymer  with  2- 
propenoic  acid,  2-methyl-and  2- 
propenoic  acid,  2-methyl-,  methyl  ester 
be  exempt  fi-om  the  requirement  of  a 
tolerance  based  upon  the  definition  of  a 
low  risk  polymer  as  per  40  CFR  723.250. 
Therefore,  an  analytical  method  to 
determine  residues  of  poly(oxy-l,2- 
ethanediyl),  a-(2-methyl-l-oxo-2- 
propenyl)-a)-methoxy-.  polymer  with  2- 
propenoic  acid,  2-methyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester 
in  RACs  has  not  been  proposed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  In  the  case  of  certain 
chemical  substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identifies 
categories  of  polymers  that  present  low 
risk.  These  criteria  (described  in  40  CFR 
723.250)  identify  polymers  that  are 
typically  not  readily  absorbed,  and  are 
relatively  um-eactive  and  stable 
compounds  in  comparison  to  other 
chemical  substances.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  In  addition,  these 
criteria  exclude  polymers  about  which 
little  is  known.  The  Agency  believes 
that  polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Poly(oxy-l,2-ethanediyl),  a-(2-methyl-l- 
oxo-2-propenyl)-a)-methoxy-,  polymer 
with  2-propenoic  acid,  2-methyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250(b)  and  meets 
the  following  criteria  that  are  used  to 
identify  low  risk  polymers. 

i.  Poiy(oxy-l,2-ethanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-(i>-methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  is  not  a  cationic  polymer, 
nor  is  it  capable  of  becoming  a  cationic 
polymer  in  the  natural  aquatic 
environment. 

ii.  Poly(oxy-l,2-ethanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-ci>-methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  contains  as  an  integral 
part  of  its  composition  the  atomic 
elements  carbon,  hydrogen,  oxygen. 

iii.  Poly(oxy-l,2-ethanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-co-methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250(d)(2)(iii). 

iv.  Poly(oxy-l,2-ethanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-a)-methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  is  not  designed,  nor  is  it 


reasonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymerize. 

v.  Poly(oxy-l,2-ethanediyl).  a-(2- 
methyl-l-oxo-2-propenyl)-o>methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  is  manufactured  using 
monomers  and/or  other  reactants  that 
are  already  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
covered  under  an  applicable  TSCA 
section  5  exemption. 

vi.  Poly(oxy-1.2-ethanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-a>-methoxy-, 
polymer  with  2-propenoic  acid.  2- 
methyl-  and  2-propenoic  acid.  2-methyl- 
,  methyl  ester  is  not  a  water  absorbing 
polymer  with  a  number  average 
molecular  weight  greater  than  or  equal 
to  10,000. 

vii.  The  number  average  molecular 
weight  of  poly(oxy-l,2-ethanediyl).  a-(2- 
methyl-l-oxo-2-propenyl)-0)-methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  is  3,700.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1 ,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

viii.  Poly(oxy-1.2-etnanediyl),  a-(2- 
methyl-l-oxo-2-propenyl)-CL>-niethoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid.  2-methyl- 
,  methyl  ester  contains  approximately 
0.03%  oligomeric  material  below 
molecular  weight  500  and 
approximately  0.22%  oligomeric 
material  below  1,000  molecular  weight. 

ix.  Poly(oxy-1.2-ethanediyl).  a-(2- 
methyl-l-oxD-2-propenvl)-o>methoxy-, 
polymer  with  2-propenoic  acid,  2- 
methyl-  and  2-propenoic  acid,  2-methyl- 
,  methyl  ester  does  not  contain  reactive 
functional  groups. 

2.  Endocrine  disruption.  There  is  no 
evidence  that  poly(oxy-l,2-ethanediyl), 
a-(2-methyl-l-oxo-2-propenyl)-{o- 
methoxy-.  polymer  with  2-propenoic 
acid,  2-methyl-  and  2-propenoic  acid,  2- 
methyl-,  methyl  ester  is  an  endocrine 
disrupter,  where  a,s  substances  with 
molecular  weight.s  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  GI  tract  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Poly(oxy-l,2-ethanediyl),  a-(2-methyl-l- 
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oxo-2-propenyl)-cD-methoxy-,  polymer 
with  2-propenoic  acid,  2-metliyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester 
is  not  absorbed  through  the  intact  GI 
tract  and  is  considered  incapable  of 
eliciting  a  toxic  response. 

ii.  Drinking  water.  Based  upon  the 
aqueous  insolubility  of  poly{oxy-l,2- 
ethanediyl),  a-(2-methyl-l-oxo-2- 
propenyl)-a>-methoxy-,  polymer  with  2- 
propenoic  acid,  2-methyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester, 
there  is  no  reason  to  expect  human 
exposure  to  residues  in  drinking  water. 

2.  Non-dietary  exposure.  Although 
there  may  be  exposures  to  the 
compound  through  dietary,  £ind/or  non- 
occupational sources,  the  chemical 
characteristics  of  this  compound  are 
such  that  there  is  reasonable  certainty  of 
no  harm  from  aggregate  exposure. 

D.  Cumulative  Effects 

There  is  no  reasonable  expectation  of 
any  increased  risk  due  to  cumulative 
exposure  to  poly(oxy-l,2-ethanediyl),  a- 
(2-methyl-l-oxo-2-propenyl)-a>- 
methoxy-,  polymer  with  2-propenoic 
acid.  2-methyl-  and  2-propenoic  acid,  2- 
methyl-,  methyl  ester,  since  polymers 
with  molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  GI  tract.  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 

E.  Safety  Determination 

1.  U.S.  population.  Poly(oxy-l,2- 
ethanediyl),  a-(2-methyl-l-oxo-2- 
propenyl)-co-methoxy-,  polymer  with  2- 
propenoic  acid,  2-methyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester 
causes  no  safety  concerns  because  it 
conforms  to  the  definition  of  a  low  risk 
polymer  given  in  40  CFR  723.250(b) 
and,  as  such,  is  considered  incapable  of 
eliciting  a  toxic  response.  Also,  there  are 
no  additional  pathways  of  exposure 
(non-occupational,  drinking  water,  etc.) 
where  there  would  be  additional  risk. 

2.  Infants  and  children.  Poly(oxy-l,2- 
ethanediyl),  a-{2-methyl-l-oxo-2- 
propenyl)-{i)-methoxy-,  polymer  with  2- 
propenoic  acid,  2-methyl-  and  2- 
propenoic  acid.  2-methyl-,  methyl  ester 
causes  no  additional  concern  to  infants 
and  childrpn  because  it  conforms  to  the 
definition  of  a  low  risk  polvmer  given 
m  40  CFR  723.250(b)  and,  as  such,  is 
considered  incapable  of  eliciting  a  toxic 
response.  Also,  there  are  no  additional 
pathways  of  exposure  (non- 
occupational, drinking  water,  etc.) 
where  infants  and  children  would  be  at 
additional  risk. 


F.  International  Tolerances 

Huntsman  is  not  aware  of  any  country 
requiring  a  tolerance  for  poly(oxy-l,2- 
ethanediyl),  a-(2-methyl-l-oxo-2- 
propenyl)-a>methoxy-,  polymer  with  2- 
propenoic  acid,  2-methyl-  and  2- 
propenoic  acid,  2-methyl-,  methyl  ester, 
nor  have  there  been  any  CODEX 
maximum  residue  levels  established  for 
any  food  crops  at  this  time. 

II.  Huntsman  Petrochemical 
Corporation 

PP  0E6099 

EPA  has  received  a  pesticide  petition 
PP  0E6099  from  Huntsman 
Petrochemical  Corporation,  3040  Post 
Oak  Blvd.,  Houston,  TX  77056 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  2,5-furandione,  polymer 
with  (l-methylethenyl)benzene,  sodium 
salt  for  use  as  a  surfactant  in 
formulations  when  used  in  accordance 
with  good  agricultural  practices  as  an 
inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  on  the  RAC  after  harvest.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Analytical  method.  Huntsman  is 
petitioning  that  2,5-furandione,  polymer 
with  (l-methylethenyl)benzene,  sodium 
salt  be  exempt  from  the  requirement  of 
a  tolerance  based  upon  the  definition  of 
a  low  risk  polymer  as  per  40  CFR 
723.250.  Therefore,  an  analytical 
method  to  determine  residues  of  2,5- 
furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt  in 
RACs  has  not  been  proposed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  In  the  case  of  certain 
chemical  substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identifies 
categories  of  polymers  that  present  low 
risk.  These  criteria  (described  in  40  CFR 
723.250)  identify  polymers  that 
typically  are  not  readily  absorbed  and 
are  relatively  unreactive  and  stable 
compounds  in  comparison  to  other 
chemical  substances.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  In  addition,  these 
criteria  exclude  polymers  about  which 


little  is  known.  The  Agency  believes 
that  polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
2,5-Furandione,  polymer  with  (1- 
methylethenyDbenzene.  sodium  salt 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250(b)  and  meets 
the  following  criteria  that  are  used  to 
identify  low  risk  polymers. 

i.  2,5-Fm'andione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt  is 
not  a  cationic  polymer,  nor  is  it  capable 
of  becoming  a  cationic  polymer  in  the 
natural  aquatic  environment. 

ii.  2,5-Fm-andione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt 
contains,  as  an  integral  part  of  its 
composition,  the  atomic  elements 
carbon,  hydrogen,  oxygen  and 
monovalent  sodium. 

iii.  2,5-Furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  element  other  than  those  listed  in 
40  CFR  723.250  (d)(2)(iii). 

iv.  2,5-Furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodiiun  salt  is 
not  designed,  nor  is  it  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depohmierize. 

V.  2,5-Furandione,  polymer  with  (1- 
methylethenyUbenzene,  sodiiun  salt  is 
not  manufactm-ed  from  monomers  and/ 
or  other  reactants  that  are  not  already 
included  on  the  TSCA  Chemical 
Substance  Inventory  or  manufactured 
under  an  applicable  TSCA  section  5 
exemption. 

vi.  2,5-Furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt  is 
not  a  water  absorbing  polymer  with  a 
number  average  molecular  weight 
greater  than  or  equal  to  10,000. 

vii.  The  number  average  molecular 
weight  of  2,5-furandione,  polymer  with 
(l-methylethenyl)benzene,  sodium  salt 
is  15,000.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  intact  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

viii.  2,5-Furandione,  polymer  with  (1- 
methylethenyDbenzene,  sodium  salt 
contains  less  than  0.1%  oligomeric 
material  below  1 ,000  molecular  weight. 
The  amoimt  of  oligomeric  material  less 
than  500  molecular  weight  is  essentially 
nil. 

ix.  2,5-Furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt 
does  not  contain  reactive  functional 
groups. 

2.  Endocrine  disruption.  There  is  no 
evidence  that  2,5-furandione,  polymer 
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with  (l-methyletlienyl)benzene,  sodium 
salt  is  an  endocrine  disrupter,  where  as 
substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1 .000  generally  are  not 
absorbed  through  the  intact  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  2,5- 
Furandione,  polymer  with  (1- 
raethylethenyl)benzene,  sodium  salt  is 
not  absorbed  through  the  intact  GI  tract 
and  is  considered  incapable  of  eliciting 
a  toxic  response. 

ii.  Drinking  water.  Based  upon  the 
aqueous  insolubility  of  2,5-furandione, 
polymer  with  (1- 

methylethenyl)benzene,  sodium  salt, 
there  is  no  reason  to  expect  human 
exposure  to  residues  in  drinking  water. 

2.  Non-dietary  exposure.  Although 
there  may  be  exposiues  to  the  2,5- 
furandione.  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt 
through  dietary,  and/or  non- 
occupational sources,  the  chemical 
characteristics  of  this  compound  are 
such  that  there  is  reasonable  certainty  of 
no  harm  from  aggregate  exposure. 

D.  Cumulative  Effects 

There  is  no  reasonable  expectation  of 
any  increased  risk  due  to  cumulative 
exposure  to  2,5-furandione.  polymer 
with  (l-methylethenyl)benzene,  sodium 
salt  since  polymers  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1.000  generally  are  not 
absorbed  through  the  intact  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

E.  Safety  Determination 

1.  U.S.  population.  2,5-Furandione, 
polymer  with  (1- 

methylethenyl)benzene,  sodium  salt 
causes  no  safety  concerns  because  it 
conforms  to  the  definition  of  a  low  risk 
polymer  given  in  40  CFR  723.250(b) 
and,  as  such,  is  considered  incapable  of 
eliciting  a  toxic  response.  Also,  there  are 
no  additional  pathways  of  exposure 
(non-occupational,  drinking  water,  etc.) 
where  there  would  be  additional  risk. 

2.  Infants  and  children.  2,5- 
Furandione,  polymer  with  (1- 
methylethenyl)benzene,  sodium  salt 
causes  no  additional  concern  to  infants 
and  children  because  it  conforms  to  the 
definition  of  a  low  risk  polymer  given 
in  40  CFR  723.250(b)  and,  as  such,  is 


considered  incapable  of  eliciting  a  toxic 
response.  Also,  there  are  no  additional 
pathways  of  exposure  (non- 
occupational, drinking  water,  etc.) 
where  infants  and  children  would  be  at 
additional  risk. 

F.  International  Tolerances 

Huntsman  is  not  aware  of  any  coimtry 
requiring  a  tolerance  for  2,5-furandione, 
polymer  with  (1- 

methylethenyl)benzene,  sodium  salt, 
nor  have  there  been  any  CODEX 
maximum  residue  levels  established  for 
any  food  crops  at  this  time. 
[FR  Doc.  00-17357  Filed  7-7-00;  8:45  am) 

BILUNG  CO0€  S560-S0-F 


ENVIRONMENTAL  PROTECTION 

AGENCY 

(FRL-6732-7] 

Proposed  CERCLA  Prospective 
Purchaser  Agreement;  Green 
Industries  Site:  City  of  Sharonvllle 
(Cincinnati).  Hamilton  County.  Ohio 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601  et  seq.,  and  the  authority  of  the 
Attorney  General  of  the  United  States  to 
compromise  and  settle  claims  of  the 
United  States  as  delegated,  notice  is 
hereby  given  of  a  proposed  prospective 
purchaser  agreement  concerning  the 
Green  Industries  Corporation  site  at 
3603  East  Kemper  Road,  in  Sharonville 
(Cincinnati),  Hamilton  County,  Ohio 
45241,  with  the  Port  Authority  for 
Brownfield  Redevelopment  in 
Cincinnati  and  Hamilton  County  ("the 
Port  Authority").  The  agreement 
requires  the  Port  Authority  to  pay 
$500.00  to  the  EPA  Hazardous 
Substance  Superfund;  to  commence 
participation  in  the  Ohio  EPA  Voluntary 
Action  Program  ("VAP")  and,  thereafter, 
to  use  its  best  efforts  to  perform  such 
investigation,  characterization  and 
remediation  activities  as  are  necessary 
to  attain  VAP  cleanup  standards  and/or 
attain  a  VAP  Covenant  Not  to  Sue;  and 
to  provide  to  U.S.  EPA  access  to  the  site 
and  to  records  kept  by  the  Port 
Authority,  retaining  any  such  records 
for  at  least  five  (5)  years  after  the 
effective  date  of  the  agreement.  The 
agreement  includes  U.S.  EPA's  covenant 
not  to  sue  or  to  take  any  other  civil  or 
administrative  action  against  the  Port 
Authority  for  any  and  all  civil  liability 


for  injunctive  relief  or  reimbursement  of 
response  costs  pursuant  to  Sections  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606 
and  9607(a),  with  respect  to  existing 
contamination  at  or  from  the  site.  The 
United  States  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  agreement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
agreement  is  inappropriate,  improper,  or 
inadequate.  The  United  States'  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  U.S. 
EPA,  Region  5,  77  W.  Jackson 
Boulevard,  Chicago,  IL  60604.  Please 
contact  Richard  R.  Wagner  at  (312)  886- 
7947  to  make  arrangements  to  inspect 
the  comments. 

DATES:  Comments  must  be  submitted  on 
or  before  August  9,  2000. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  U.S. 
EPA,  Region  5,  77  W.  Jackson 
Boulevard,  Chicago,  IL  60604.  A  copy  of 
the  proposed  agreement  may  be 
obtained  from  Richard  R.  Wagner,  at 
U.S.  EPA,  Region  5,  77  W.  Jackson 
Boulevard  (C-14J).  Chicago,  IL  60604. 
phone  (312)  886-7947.  Comments 
should  reference  the  Green  Industries 
Corporation  prospective  purchaser 
agreement,  and  should  be  addressed  to 
Richard  R.  Wagner 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Wagner,  at  U.S.  EPA.  Region 
5,  77  W.  Jackson  Boulevard  (C-14J), 
Chicago,  IL  60604,  phone  (312)  886- 
7947. 

Dated:  March  27,  2000. 

William  E.  Muno, 

Director,  Superfund  Division,  U.S.  EPA 
Region  5. 

[FR  Doc.  00-17349  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  S560-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6732-3] 

BMI  Textron  Superfund  Site;  Notice  of 
Proposed  Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  enter  into  a 
settlement  with  the  BMI  Textron 
Corporation  for  response  cost  pursuant 
to  Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  BMI  Textron  Site  located 
in  Lake  Park.  Florida..  EPA  will 
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consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate. 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V  Batchelor,  U.S.  EPA, 
Region  4  (WMD-PSB),  61  Forsyth  Street 
SW,  Atlanta,  Georgia  30303,  (404)  562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

1 1       Dated:  June  12,  2000. 
Tames  L.  Miller, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
[FR  Doc.  00-17353  Filed  7-7-00;  8:45  am) 
BILUNG  CODE  6S60-«M> 


ENVIRONMENTAL  PHOTECTION 
AGENCY 

[FRL-6732-4] 

Chemfax  Resin  Supertund  Site:  Notice 
of  Proposed  Settlement 

AGENCY:  EnvircMimental  Protection 
Agency. 

ACnON:  Notice  of  Proposed  Settlement. 

summary:  The  Environmental  Protection 
Agency  is  proposing  to  enter  into  a 
settlement  with  Mr.  Marshall  J. 
Williams  and  Williams  Paving 
Company,  LLC  for  response  costs 
pursuant  to  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  9622(h)(1) 
concerning  the  Chemfax  Resin 
Superfund  Site  located  in  Gulfport, 
Harrison  County,  Mississippi.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 

Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
.Region  4,  (WMD-CPSB),  61  Forsyth 
Street,  S.W.,  Atlanta,  Georgia  30303, 
(404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 


Dated:  June  20,  2000. 
Franklin  E.  Hill, 

Chief,  CERCLA  Program  Services  Branch, 

Waste  Management  Division. 

[FR  Doc.  00-17352  Filed  7-7-00;  8:45  am) 

BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Sub-Saharan  Africa  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States  (Export-Import 
Bank) 

summary:  The  Sub-Saharan  Africa 
Advisorv  Committee  was  established  by 
Pub.  L.  105-121,  November  26,  1997.  to 
advise  the  Board  of  Directors  on  the 
development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
financial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insurance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

TIME  AND  PLACE:  Wednesday,  July  19, 
2000,  at  9  a.m.  to  1  p.m.  The  meeting 
will  be  held  at  the  Export-Import  Bank 
in  Room  1143,  811  Vermont  Avenue, 
NW,  Washington,  DC  20571. 

AGENDA:  This  meeting  will  include  an 
update  on  telecommunications  and 
technology  and  a  discussion  on  the 
Africa  Growth  and  Opportimities  Act  in 
Sub-Saharan  Africa. 

PUBLIC  PARTiciPATtON:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  July  14.  2000,  Teri  Stumpf,  Room 
1215,  Vermont  Avenue,  NW, 
Washington.  DC  20571,  Voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Ten 
Stumpf,  Room  1215,  811  Vermont  Ave., 
NW,  Washington,  DC  20571,  (202)  565- 
3502. 

John  M.  Niehuss, 
Genera]  Counsel. 
[FR  Doc  00-17382  Filed  7-7-00:  8:45  am] 

BtLUNG  CODE  6690-01 -M 


FEDERAL  COMMUNICATONS 

COMMISSION 

[CO  Docket  No.  00-65;  FCC  00-238] 

Application  by  SBC  Communications 
Inc  ,  Southwestern  Bell  Telephone 
Company,  and  Southwestern  Bell 
Communications  Services  inc  d/b/a 
Southwestern  Bell  Long  Distance 
Pursuant  to  Section  271  of  the 
Telecommunications  Act  of  1996  Tc 
Provide  In-Region  interLATA  Service 
in  the  State  of  Texas 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the 
Commission  grants  the  section  271 
application  of  Southwestern  Bell 
(SWBT)  for  authority  to  enter  the 
interLATA  toll  market  in  the  State  of 
Texas.  The  Commission  grants  SWBT's 
application  based  on  our  conclusion 
that  SWBT  has  satisfied  all  of  the 
statutory  requirements  for  entry,  and 
opened  its  local  exchange  markets  to 
full  competition. 

DATES:  Effective  date  of  approval  of 
section  271  application  is  July  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Wright  or  William  Dever, 
Attorneys,  Policy  and  Program  Planning 
Division,  Common  Carrier  Bureau,  at 
(202)  418-1580,  or  via  the  Internet  at 
awright@fcc.gov  or  wdever%fcc.gov, 
respectively.  The  full  text  of  the  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  CY- 
A257,  445  12th  Street,  Washington,  DC 
20554.  Further  information  may  also  be 
obtained  by  calling  the  Common  Carrier 
Bureau's  TTY  number:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATKM:  This 
document  is  a  brief  description  of  the 
Commission's  Memorandum  Opinion 
and  Order  adopted  June  30,  2000,  and 
released  June  30,  2000.  The  full  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ccb/ 
Orders/index6.html,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  Inc.  (ITS),  CY  B^OO,  445  12th 
Street,  SW,  Washington,  DC. 

Synopsis  of  the  Memorandum  Opinion 

and  Order 

1.  History  of  the  Application.  On 
January  10,  2000,  SWBT  filed  an 
application  with  the  Federal 
Communications  Conunission  to 
provide  in-region,  interLATA  service  in 
the  State  of  Texas.  On  April  5,  2000, 
SWBT  filed  an  extensive  supplement  to 
its  January  2000  application.  On  April  6, 
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juOO,  the  Commission  amiounced  that, 
at  SWBT's  request,  it  would  consider 
the  January  2000  application  as 
withdrawn,  and  would  treat  the 
supplemental  filing  as  a  new 
application  incorporating  the  record 
firom  the  initial  proceeding. 

2.  The  Texas  Commission's 
Evaluation.  The  Texas  Commission 
advised  the  Commission  that,  following 
extensive  review,  testing,  and  process 
improvements.  SWBT  met  the  checklist 
requirements  of  section  271(c)  and  had 
taken  the  statutorily  required  steps  to 
open  its  local  markets  to  competition. 
Specifically,  the  Texas  Commission 
stated  that  SWBT  met  its  obligation 
under  section  271(c)(1)(A)  by  entering 
into  interconnection  agreements  with  at 
least  1 7  competing  carriers  that  are 
serving  residential  and  business 
customers  either  exclusively  or 
predominantly  over  their  own  facilities. 
The  Texas  Commission  found  that 
SWBT  had  fully  complied  with  section 
271,  and  voted  without  qualification  to 
support  the  application. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
submitted  evaluations  of  SWBT's 
application  on  May  12  and  June  13, 
2000.  In  its  May  12  evaluation,  the 
Department  of  Justice  concluded  that 
SWBT's  performance  with  respect  to 
interconnection  trunking  had 
sufficiently  improved  to  alleviate  its 
concerns  with  respect  to  that  issue.  In 
its  June  13,  2000  evaluation,  the 
Department  of  Justice  recommended 
approval  of  SWBT's  application  to 
provide  long  distance  service  in  Texas. 
Specifically,  the  Department  of  Justice 
concluded  that  SWBT  had  significantly 
improved  the  process  by  which  it 
measures  and  reports  its  performance  in 
providing  unbundled  loops  for  DSL 
services,  and  had  demonstrated 
improvement  in  its  ability  to  provision 
DSL-capable  loops  in  a 
nondiscriminatory  maimer.  The 
Department  of  Justice  further  foimd  that 
SWBT  had  demonstrated  improvement 
in  cutting  over  a  loop  to  a  competing 
carrier,  specifically  through  the 
coordinated  hot  cut  (CHC)  process,  and 
to  a  lesser  degree,  through  the  frame  due 
time  (FDT)  processes.  Finally,  the 
Department  of  Justice  stated  that 
commercial  data  with  respect  to 
competing  carriers'  ability  to  compete 
via  the  UNE-platform  are  encouraging, 
and  noted  that  order  volimies  in  this 
area  had  increased  steadily  over  the  last 
few  months. 

4.  Compliance  with  Section 
271(c)(l)(AI.  We  conclude  that  SWBT 
demonstrates  that  it  satisfies  the 
requirements  of  section  217(c)(1)(A) 
based  on  the  interconnection 


agreements  it  has  implemented  with 
competing  carriers  in  Texas. 
Specifically,  we  find  that  AT&T,  Birch, 
CoServ,  ETS,  Optel,  Sage  and  KMC  all 
provide  telephone  exchange  service 
either  exclusively  or  predominantly 
over  their  own  facilities  to  residential 
subscribers  and  to  business  subscribers. 
The  Texas  Commission  also  concludes 
that  SWBT  has  met  the  requirements  of 
section  271(c)(1)(A).  None  of  the 
commenting  parties,  including  the 
competitors  cited  by  SBC  in  support  of 
its  showing,  challenges  SWBT's 
assertion  in  this  regard. 

5.  Checklist  Item  1 — Interconnection. 
We  conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  1 . 
Pursuant  to  this  checklist  item,  SWBT 
must  allow  other  carriers  to 
interconnect  their  networks  to  its 
network  for  the  mutual  exchange  of 
traffic,  using  any  available  method  of     ^ 
interconnection  at  any  avciilable  point  in 
SWBT's  network.  We  find  that  SWBT 
demonstrates  that  it  provides 
interconnection  at  all  technically 
feasible  points  on  its  network.  We 
likewise  find  that  SWBT  adequately 
demonstrates  that  it  provides 
collocation  in  Texas  in  accordance  with 
the  Commission's  rules.  Furthermore, 
interconnection  between  networks  must 
be  equal  in  quality  whether  the 
interconnection  is  between  SWBT  and 
an  affiliate,  or  between  SWBT  and 
another  carrier.  SWBT  demonstrates 
that  it  provides  interconnection  that 
meets  this  standard. 

6.  SWBT  also  offers  interconnection 
in  Texas  to  other  telecommunications 
carriers  at  just,  reasonable,  and 
nondiscriminatory  rates,  in  compliance 
with  checklist  item  1 .  SWBT  offers 
intercormection  at  the  total  element, 
long-nm  incremented  cost  (TELRIC)- 
based  rates  that  are  just,  reasonable,  and 
nondiscriminatory,  pursuant  to  our 
rules.  SWBT  complies  with  our  rules 
because  it  pro-rates  its  site  preparation 
charges  and  allocates  them  according  to 
our  rules. 

7.  SWBT  meets  the  standards  for 
interim  collocation  rates  set  forth  in  our 
order  approving  Bell  Atlantic's  section 
271  application.  See  Application  of  Bell 
Atlantic  New  York  for  Authorization 
Under  Section  271  of  the 
Communications  Act,  64  Fed.  Reg. 
73555  (1999).  The  mere  presence  of 
interim  rates  will  not  generally  threaten 
a  section  271  application  so  long  as  an 
interim  solution  to  a  particular  rate 
dispute  is  reasonable  under  the 
circumstances,  the  state  commission  has 
demonstrated  its  commitment  to  our 
pricing  rules,  and  provision  is  made  for 
refunds  or  true-ups  once  permanent 
rates  are  set.  Here,  the  state  has  made 


reasonable  efforts  to  set  interim 
collocation  rates  in  accordance  with  the 
Act  and  the  FCC's  rules.  Moreover,  the 
Texas  Commission  based  the  majority  of 
the  interim  rates,  at  least  with  regard  to 
physical  collocation,  on  a  TELRIC 
model.  The  Texas  Commission  has  set 
up  a  schedule  to  set  permanent  rates, 
and  has  indicated  to  the  parties  that  the 
interim  rates  are  subject  to  a  refund  or 
true-up. 

8.  Checklist  Item  2 — Access  to 
Unbundled  Network  Elements.  We 
conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  2.  For  the 
purposes  of  the  checklist,  SWBT's 
obligation  to  provide  "access  to 
unbundled  network  elements,"  or  the 
individual  components  of  the  telephone 
network,  is  comprised  of  three  aspects. 
First,  to  fulfill  its  nondiscrimination 
checklist  obligation,  SWBT  must 
provide  access  to  its  operations  support 
systems  (OSS) — the  term  used  to 
describe  the  systems,  databases  and 
personnel  necessary  support  the 
network  elements  or  services. 
Nondiscriminatory  access  ensures  that 
new  entrants  have  the  ability  to  order 
service  for  their  customers  and 
communicate  effectively  with  SWBT 
regarding  basic  activities  such  as 
placing  orders,  providmg  maintenance 
and  repair  ser\'ice  for  customers.  For 
each  of  the  primary  OSS  functions, 
including  pre-ordering,  ordering, 
provisioning,  maintenance  and  repair, 
and  billing,  as  well  as  change 
management  and  technical  assistance, 
SWBT  must  provide  access  that  enables 
competing  carriers  to  perform  the 
function  in  substantially  the  same  time 
and  manner  as  SWBT  or,  if  there  is  not 
an  appropriate  retail  analogue  in 
SWBT's  svstems,  in  a  manner  that 
permits  an  efficient  competitor  a 
meaningful  opportunity  to  compete. 

9.  As  an  initial  matter.  SWBT 
demonstrates  that  it  provides 
documentation  and  technical  assistance 
necessarv'  for  new  entrants  to  connect 
with  its  OSS.  and  a  change  management 
process  that  provides  information 
necessary  for  competing  carriers  to 
modifv  their  svstems  and  procedures 
when  SWBT  changes  its  OSS.  With 
respect  to  pre-ordering.  or  the  activities 
that  a  competing  carrier  undertakes  to 
gather  and  verifv'  the  information 
necessary  to  place  an  order.  SWBT 
demonstrates  (primarily  through 
evidence  of  actual  commercial  usage) 
that  it  has  deployed  operationally  ready 
interfaces  and  systems  that  offer 
nondiscriminatory  access  to  pre- 
ordering  OSS  functions.  Specifically, 
SWBTs  pre-ordering  interfaces  and 
systems  enable  competing  carriers  to 
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retrieve  customer  service  records, 
validate  addresses,  select  and  reserve 
telephone  numbers,  assess  the  services 
and  features  available  to  customers, 
retrieve  due  date  information,  determine 
whether  a  loop  is  capable  of  supporting 
advanced  services  (such  as  DSL),  and 
view  a  customer's  directory  listing. 
Also,  just  as  SWBT's  own  pre-ordering 
systems  are  "integrated"  with  its 
ordering  systems,  competing  carriers 
may  also  integrate  the  pre-ordering  and 
ordering  interfaces,  and  pass 
information  electronically  from  one  to 
the  other 

10.  In  terms  of  the  interfaces  and 
systems  that  enable  competing  carriers 
to  place  an  order  for  service.  SWBT 
demonstrates  through  performance  data 
and  third-party  testing  that  it  its  systems 
return  timely  order  confirmation  and 
rejection  notices,  provide  jeopardv  and 
order  completion  notification,  flow 
through  a  high  percentage  of  orders 
without  manual  handling,  and  are 
capable  of  handling  reasonablv 
foreseeable  demand  volumes.  In  terms 
of  provisioning,  performance  data 
demonstrates  that  SWBT  provisions 
orders  for  competing  carriers'  customers 
in  substantially  the  same  time  and 
manner  that  it  provisions  orders  for  its 
own  retail  customers. 

11.  In  addition,  with  respect  to 
maintenance  and  repair,  SWBT 
demonstrates  through  commercial  usage 
that  its  interfaces  and  systems  enable 
competing  carriers  to  create,  modify, 
and  cancel  trouble  tickets,  and  to 
request  that  SWBT  test  a  customer's 
circuit,  in  substantially  the  same  time 
and  manner  as  SWBT's  retail 
operations.  Similarly,  SWBT  resolves 
problems  associated  with  customers  of 
competing  carriers  in  substantially  the 
same  time  and  manner  and  at  the  same 
level  of  quality  that  it  performs  repair 
work  for  its  own  customers.  Finallv, 
with  respect  to  billing.  SWBT 
demonstrates  that  it  provides  complete 
and  accurate  reports  on  the  service 
usage  of  competing  carriers'  customers 
in  the  same  manner  that  SWBT  provides 
such  information  to  itself 

12.  Pursuant  to  this  checklist  item, 
SWBT  must  also  provide 
nondiscnminatorv'  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements. 
Based  on  evidence  of  actual  commercial 
usage,  and  upon  SWBT's  legal 
obligations  under  interconnection 
agreements  offered  in  Texas,  SWBT 
demonstrates  that  it  provides  to 
competitors  combinations  of  alreadv- 
combined  network  elements  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 


allows  competing  carriers  to  combine 
those  elements  themselves. 

13.  We  also  find  that  SWBT  satisfies 
the  pricing  requirements  of  checklist 
item  2.  In  fulfilling  its  obligations  under 
this  checklist  item.  SWBT  demonstrates 
that  it  provides  nondiscriminatory 
access  to  unbundled  network  elements 
(UNEs)  at  any  technically  feasible  point 
at  rates,  terms  and  conditions  that  are 
just,  reasonable,  and  nondiscriminatory. 
This  checklist  item  ensures  that  new 
entrants  are  not  placed  at  a  competitive 
disadvantage  due  to  discriminatory 
prices  for  network  elements. 

14.  We  do  not  find  that  the  SWBT's 
assessment  of  nonrecurring  charges  on 
UNE  orders  causes  it  to  fail  this 
checklist  item.  First,  we  find  that  the  a 
central  office  access  charge  (COAC)  is 
not  subject  to  the  Commission's 
forward-looking  methodology  because 
the  Supreme  Court  held  onlv  that 
incumbent  local  exchange  carriers 
(LECs)  cannot  separate  already 
combined  elements  before  providing 
them,  not  that  they  must  combine 
separate  UNEs.  ATS-Tv.  Iowa  Utilities 
Board,  525  U.S.  366  (1999).  Second,  we 
have  not  examined  the  prices  associated 
with  UNE  combinations  that  SWBT  is 
not  required  to  provide  Third,  the 
Texas  Commission  is  presently 
considering  whether  SWBT  may  impose 
the  nonrecurring  charges  on  competitive 
LEG  orders  for  existing  UNE 
combinations  and  whether  these  charges 
are  adequately  supported  by  cost 
documentation.  SWBT  is  not  presently 
collecting  nonrecurring  charges  on  pre- 
combined  residential  platform 
containing  a  two-wire  analog  loop,  and 
thus  is  effectively  imposing  an  interim 
charge  of  zero  while  the  Texas 
Commission  examines  these  charges. 
The  Texas  Commission  has  established 

a  schedule  to  set  permanent  rates  for  all 
nonrecurring  charges,  and  has  indicated 
to  the  parties  that  the  interim  rates  are 
subject  to  a  true-up.  We  find  that 
SWHBT's  interim  solution  is  reasonable 
and  meets  the  test  set  forth  in  prior 
section  271  orders. 

15.  We  reach  the  same  conclusion 
regarding  SWBT's  interim  rates  for 
charges  relating  to  the  installation  and 
conditioning  of  xDSL-capable  loops. 
The  Texas  Commission  is  now 
conducting  a  proceeding  to  set 
permanent  xDSL  rates  based  on  cost 
studies  that  SWBT  submitted  at  the 
direction  of  the  Texas  Commission 
arbitrator,  and  this  interim  solution  is 
reasonable  under  the  circumstances.  We 
also  find  that  SWBT's  promotional 
discounts  on  unbundled  loop  and 
platform  orders  for  telecommunications 
carriers  serving  residential  customers 
arise  out  of  SBC's  merger  with 


Ameritech  and  do  not  cause  it  to  fail 
this  checklist  item.  We  also  found  that 
these  promotional  offerings  are  offered 
to  all  telecommunications  carriers  on  a 
nondiscriminatory  basis. 

16.  Checklist  Item  3— Poles,  Ducts. 
Conduits  and  Rights  of  Way.  Based  on 
the  evidence  in  the  record,  we  conclude 
that  SWBT  provides  nondiscriminatory 
access  to  the  poles,  ducts,  conduits,  and 
rights-of-way  at  just  and  reasonable 
rates  in  compliance  with  our  rules  and 
satisfies  the  requirements  of  checklist 
item  3.  The  Texas  Commission 
concludes  that  SWBT  provides 
nondiscriminatory  access  to  poles, 
ducts,  conduits,  and  rights-of-way  at 
just  and  reasonable  rates  that  comply 
with  the  Act  and  Ccmmission  ndes.  No 
commenter  raised  allegations 
challenging  SWBT's  compliance  with 
this  checklist  item. 

17.  Checklist  Item  4— Unbundled 
Local  Loops.  SWBT  satisfies  the 
requirements  of  checklist  item  4.  Local 
loops  are  the  wires  that  connect  the 
telephone  company  end  office  to  the 
customer's  home  or  business.  To  satisfy 
the  nondiscrimination  requirement 
under  checklist  item  4.  SWBT  must 
demonstrate  that  it  carj  efficiently 
furnish  unbundled  local  loops  to  other 
carriers  within  a  reasonable  time  frame, 
wdth  a  minimum  level  of  service 
disruption,  and  of  a  quality  similar  to 
that  which  it  provides  for  its  own  retail 
customers.  Nondiscriminatory  access  to 
unbimdled  local  loops  ensures  that  new 
entrants  can  provide  quality  telephone 
service  promptly  to  new  customers 
without  constructing  new  loops  to  each 
customer's  home  or  business. 

18.  SWBT  provides  evidence  and 
performance  data  establishing  that  it  can 
efficiently  furnish  unbundled  loops,  for 
the  provision  of  both  traditional  voice 
services  and  various  advanced  services, 
to  other  carriers  in  a  nondiscriminatory 
manner.  More  specifically,  SWBT 
establishes  that  it  provides  coordinated 
cutovers  of  voice  grade  loops,  i.e.,  hot 
cuts,  to  competing  carriers  in  a  manner 
that  permits  efficient  competitors  to 
have  a  meaningful  opportimity  to 
compete.  Through  its  CHC  process, 
SW^T  provisions  93  percent  of  hot  cut 
lines  within  a  one-hour  interval,  with 
less  than  five  percent  of  hot  cut  lines 
resulting  in  a  service  disruption,  and 
with  less  than  two  percent  of  hot  cut 
lines  the  subject  of  installation  trouble 
reports.  In  addition,  SWBT  estabhshes 
that  it  provides  competing  carriers  with 
voice  grade  unbundled  loops  through 
new  stand-alone  loops  in  substantially 
the  same  time  and  maimer  as  SWBT 
does  for  its  own  retail  services.  For  both 
hot  cut  loops  and  new  stand-alone 
loops,  SWBT  demonstrates  that  it 
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provides  maintenance  and  repair 
functions  for  competing  carriers  in 
substantially  the  same  time  and  manner 
as  it  provides  for  SWBT  retciil 
customers. 

19.  SWBT  also  demonstrates  that  it 
provides  DSL-capable  loops  to 
competing  carriers  in  a 
nondiscriminatory  manner.  Specifically, 
SWBT  demonstrates  that  for  both  DSL 
and  BR]  loops  used  for  advanced 
services,  SWBT  provides  timely 
advanced  services  order  processing  and 
installation  comparable  to  that  which  it 
provides  SWBT  retail  advanced  services 
customers.  For  both  DSL  and  BRI  loops, 
SWBT  also  demonstrates  that  it 
provides  maintenance  and  repair 
functions  for  competing  carriers  in   * 
substantially  the  same  time  and  manner 
that  it  provides  such  services  for  SWBT 
retail  customers.  In  addition.  SWBT 
demonstrates  that  it  provides  high 
capacity  loops  (e.g.,  DSl  loops)  to 
competing  carriers  in  a 
nondiscriminatory  manner. 

20.  Checklist  Item  5 — Unbundled 
Local  Transport.  Based  on  the  evidence 
in  the  record,  the  Commission 
concludes  that  SWBT  provides  both 
shared  and  dedicated  transport  in 
compliance  with  the  requirements  of 
this  checklist  item.  The  Texas 
Commission  also  finds  that  SWBT  is  in 
compliance  with  this  checklist  item. 

21.  Checklist  Item  6— Unbundled 
Local  Switching.  SWBT  satisfies  the 
requirements  of  checklist  item  6.  A 
switch  cormects  end  user  lines  to  other 
end  user  lines,  and  connects  end  user 
lines  to  trunks  used  for  transporting  a 
call  to  another  central  office  or  to  a  long- 
distance carrier.  Switches  can  also 
provide  end  users  with  "vertical 
features"  such  as  call  waiting,  Ccdl 
forwarding,  and  caller  ID,  and  can  direct 
a  call  to  a  specific  trunk,  such  as  to  a 
competing  carrier's  operator  services. 
We  find  that  SWBT  saUsfies  the 
requirements  of  checklist  item  6, 
because  SWBT  demonstrates  that  it 
provides  competing  carriers  all  of  the 
features,  functions,  and  capabilities  of 
the  switch. 

22.  Checklist  Item  7—911/E911/ 
Director}'  Assistance/Operator  Services. 
Based  on  the  evidence  submitted  in  the 
record,  the  Commission  concludes  that 
SWBT  demon.strates  that  it  is  providing 
nondiscriminatory  access  to  911/E911 
services,  and  thus  satisfies  the 
requirements  of  checklist  item  7.  We 
note  that  no  commenter  disputes 
SWBT's  compliance  with  this  portion  of 
checklist  item  7,  and  the  Texas 
Commission  concludes  that  SWBT  is 
providing  nondiscriminatory  access  to 
911/E911.  We  further  conclude,  as  the 
Texas  Commission  concluded,  that 


SWBT  provides  directory  assistance 
services  and  operator  services  in 
accordance  with  the  requirements  of 
this  checklist  item.  We  are  not 
persuaded  by  commenters"  allegations 
that  SWBT  violates  the  checklist  by 
charging  competitive  LECs  non-cost- 
based  rates  for  access  to  directory 
assistance  listings  of  customers  that 
reside  within  its  region,  but  outside  of 
Texas.  For  purposes  of  this  application, 
we  consider  only  whether  SWBT  meets 
the  requirements  of  section  271  in  the 
State  of  Texas,  not  whether  SWBT's  out- 
of-state  directory  assistance  meets  this 
checklist  item. 

23.  Checklist  Item  8— White  Pages 
Directory  Listings.  SWBT  satisfies  the 
requirements  of  checklist  item  8.  White 
pages  are  the  directory  listings  of 
telephone  numbers  of  residences  and 
businesses  in  a  particular  area.  This 
checklist  item  ensures  that  white  pages 
listings  for  customers  of  different 
carriers  are  comparable,  in  terms  of 
accuracy  and  reliability, 
notwithstanding  the  identity  of  the 
customer's  telephone  service  provider. 
SWBT  demonstrates  that  its  provision  of 
white  pages  listings  to  customers  of 
competitive  LECs  is  nondiscriminatory 
in  terms  of  their  appearance  and 
integration,  and  that  it  provides  white 
pages  listings  for  competing  carriers' 
customers  with  the  same  accuracy  and 
reliability  that  it  provides  to  its  own 
customers. 

24.  Checklist  Item  9 — Numbering 
Administration.  SWBT  satisfies  the 
requirements  of  checklist  item  9. 
Telephone  numbers  are  currently 
assigned  to  telecommunications  carriers 
based  on  the  first  three  digits  of  the 
local  number,  known  as  "NXX"  codes. 
To  fulfill  the  nondiscrimination 
obligation  in  checklist  item  9,  SWBT 
must  comply  with  the  numbering 
administration  guidelines,  plan,  or 
rules.  This  checklist  item  ensures  that 
other  carriers  have  the  same  access  to 
new  telephone  numbers  as  SWBT. 
SWBT  demonstrates  that  it  has  adhered 
to  industry  guidelines  and  the 
Commission's  requirements. 

25.  Checklist  Item  10 — Databases  and 
Associated  Signaling.  SWBT  satisfies 
the  requirements  of  checklist  item  10. 
Databases  and  associated  signaling  refer 
to  the  call-related  databases  and 
signaling  systems  that  are  used  for 
billing  and  collection  or  the 
transmission,  routing,  or  other  provision 
of  a  telecommunications  service.  To 
fulfill  the  nondiscrimination  obligation 
in  checklist  item  10,  SWBT  must 
demonstrate  that  it  provides  new 
entrants  with  the  same  access  to  these 
call-related  databases  and  associated 
signaling  that  it  provides  itself.  This 


checklist  item  ensures  that  other  carriers 
have  the  same  ability  to  transmit,  route, 
complete,  and  bill  for  telephone  calls  as 
SWBT.  SWBT  demonstrates  that  it 
provides  other  carriers 
nondiscriminatory  access  to  its:  (i) 
Signaling  networks,  including  signaling 
links  and  signaling  transfer  points;  (ii) 
certain  call-related  databases  necessary 
for  call  rouUng  and  completion  or.  in 
the  alternative,  a  means  of  physical 
access  to  the  signaling  transfer  point 
linked  to  the  unbundled  database;  and 
(iii)  Service  Management  Systems:  and 
to  design,  create,  test,  and  deploy 
Advanced  Intelligent  Network  (AIN) 
based  services  at  the  SMS  thri)ugh  a  . 
Service  Creation  Environment. 

26.  Checklist  Item  11 — Number 
Portability.  SWBT  satisfies  the 
requirements  of  checklist  item  11. 
Number  porlabilitv  enables  consumers 
to  take  their  phone  number  with  them 
when  they  change  local  telephone 
companies  SWBT  demonstrates  that  it 
provides  number  portability  to 
consumers  without  impairment  of 
quality,  reliability,  or  convenience. 

27.  Checklist  Item  12— Dialing  Parity. 
Based  on  the  evidenc:e  in  the  record,  we 
find  that  SWBT  demonstrates  that  it 
provides  local  dialing  parity  in 
accordance  with  the  requirements  of 
section  251(b)(3)  and  thus  satisfies  the 
requirements  of  this  checklist  item. 
Furthermore,  the  Texas  Commission 
concludes  that  SWBT  meets  the 
requirements  of  this  checklist 
obligation. 

28.  Checklist  Item  13 — Reciprocal 
Compensation.  SWBT  satisfies  the 
requirements  of  checklist  item  13. 
Pursuant  to  this  checklist  item.  SWBT 
must  compensate  other  carriers  for  the 
cost  of  transporting  and  terminating  a 
local  call  from  SWBT.  Alternatively, 
SWBT  and  the  other  carrier  may  enter 
into  an  arrangement  whereby  neither  of 
the  two  carriers  charge  the  other  for 
terminating  local  traffic  that  originates 
on  the  other  carrier's  network.  This 
checklist  item  is  important  to  ensuring 
that  all  carriers  that  originate  calls  bear 
the  cost  of  terminating  such  calls.  SWBT 
demonstrates  that  i'  has  reciprocal 
compensation  arrangements  in 
accordance  with  section  252(d)(2),  and 
that  it  is  making  all  required  payments 
in  a  timely  maimer 

29.  We  believe  that  SWBT  has  made 
a  concerted  effort  to  resolve  a  traffic 
reporting  dispute  it  has  had  with 
competing  carriers,  has  continued  to 
exchange  traffic  records  with  carriers 
during  the  course  of  this  dispute,  and 
has  implemented  a  reasonable  interim 
traffic  reporting  mechanism  while 
industrv'  groups  work  toward  a 
permanent  industry-wide  solution.  We 


also  find  that  SVVBT's  Extended  Area 
Service  (EAS)  additive  charge  meets  our 
reciprocal  compensation  requirements 
because  EAS  additives  are  reciprocal  in 
nature  and  entirely  optional.  We  also 
decline  to  set  reciprocal  compensation 
rates  for  Internet-bound  traffic  from  an 
end  user 

30.  Checklist  Item  14— Resale.  SVVBT 
demonstrates  that  it  makes 
telecommunications  services  available 
for  resale  in  accordance  with  sections 
251(c)(4)  and  252(d)(3).  and  thus 
satisfies  the  requirements  of  checklist 
item  14.  This  checklist  item  requires 
SVVBT  to  offer  other  carriers  all  of  its 
retail  services  at  wholesale  rates  without 
unreasonable  or  discriminatorv 
conditions  or  limitations  so  that  other 
carriers  may  resell  those  services  to  an 
end  user.  This  checklist  item  ensures  a 
mode  of  entry  into  the  local  market  for 
carriers  that  have  not  deploved  their 
own  facilities.  SWBT  also  makes  its 
retail  telecommunications  services 
available  for  resale  without 
unreasonable  or  discriminatory 
conditions  or  limitations.  We  also  find 
that  SWBT  satisfies  the  provisioning 
requirements  of  checklist  item  14. 
SWBT  provisions  competitive  LECs" 
orders  for  resale  in  substantiallv  the 
same  time  and  manner  as  for  its  retail 
customers. 

31.  Section  272  Compliance.  SWBT 
demonstrates  that  it  will  comply  with 
the  requirements  of  section  272. 
Pursuant  to  section  271(d)(3),  SWBT 
must  demonstrate  that  it  will  comply 
with  the  structural,  transitional,  and 
nondiscriminatory  requirements  of 
section  272.  as  well  as  certain 
requirements  governing  its  marketing 
arrangements.  SVVT3T  shows  that  it  will 
provide  interLATA  telecommunications 
through  structurally  separate  affiliates, 
and  that  it  will  operate  in  a 
nondiscriminatory'  manner  with  respect 
to  these  affiliates  and  unaffiliated  third 
parties.  In  addition.  SWBT  demonstrates 
that  it  will  comply  with  public 
disclosure  requirements  of  section  272, 
which  requires  SWBT  to  post  on  the 
Internet  certain  information  about 
transactions  with  its  affiliates.  Finally, 
SWBT  demonstrates  compliance  with 
the  joint  marketing  requirements  of 
section  272 

32.  Public  Interest  Standard.  We 
conclude  that  approval  of  this 
application  is  consistent  with  the  public 
interest,  convenience,  and  necessity. 
While  no  single  factor  is  dispositive  in 
our  public  interest  analysis,  our 
overriding  goal  is  to  ensure  that  nothing 
undermines  our  conclusion,  based  on 
our  analysis  of  checklist  compliance, 
that  markets  are  open  to  competition. 
We  note  that  a  strong  public  interest 
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showing  cannot  overcome  failure  to 
demonstrate  compliance  with  one  or 
more  checklist  items. 

33.  Among  other  factors,  we  may 
review  the  local  and  long  distance 
markets  to  ensure  that  there  are  not 
unusual  circumstances  that  would  make 
entry^  contrary-  to  the  public  interest 
under  the  particular  circumstances  of 
this  Application  We  find  that, 
consistent  with  our  extensive  review  of 
the  competitive  checklist,  barriers  to 
competitive  entry-  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  todav  is  open  to 
competition.  We  also  find  that  the 
record  confirms  our  view-  that  a  Bell 
Operating  Company's  (BOC's)  entry  into 
the  long  distance  market  will  benefit 
consumers  and  competition  if  the 
relevant  local  exchange  market  is  open 
to  competition  consistent  with  the 
competitive  checklist. 

34.  Another  factor  that  could  be 
relevant  to  our  analysis  is  whether  we 
lack  sufficient  assurance  that  markets 
will  remain  open  after  grant  of  the 
application  We  find  that  the 
performance  monitoring  and 
enforcement  mechanisms  developed  in 
Texas,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  SWBT  will  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 
Where,  as  here,  a  BOC  relies  on 
performance  monitoring  and 
enforcement  mechanisms  to  provide 
such  assurance,  we  review  the 
mechanisms  involved  to  ensure  that 
they  are  likely  to  perform  as  promised. 
We  conclude  that  these  mechanisms 
have  a  reasonable  design  and  are  likely 
to  provide  incentives  sufficient  to  foster 
post-entrv  checklist  compliance, 

35.  Section  271(d)(6)  Enforcement 
Authority.  Congress  sought  to  create 
incentives  for  BOCs  to  cooperate  with 
competitors  bv  withholding  long 
distance  authorization  until  they  satisfy 
various  conditions  related  to  local 
competition.  We  note  that  these 
incentives  may  diminish  with  respect  to 
a  given  state  once  a  BOC  receives 
authorization  to  provide  interLATA 
service  in  that  state.  The  statute 
nonetheless  mandates  that  a  BOC 
comply  fully  with  section  271's 
requirements  both  before  and  after  it 
receives  approval  from  the  Commission 
and  competes  in  the  interLATA  market. 
Working  in  concert  with  state 
commissions,  we  intend  to  monitor 
closely  post-entry  compliance  and  to 
enforce  vigorously  the  provisions  of 
section  271  using  the  various 
enforcement  tools  Congress  provided  us 
in  the  Communications  Act,  Swift  and 
effective  post-approval  enforcement  of 


section  271 's  requirements  is  essential 
to  Congress'  goal  of  achieving  last 
competition  in  local  markets. 

Federal  Communications  Comnussion. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17287  Filed  7-7-00;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S,C.  552b),  notice  is  hereby  given  that 
at  1:30  p,m,  on  Monday,  July  10,  2000, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii},  (c)(9)(B),  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider 
matters  relating  to  the  Corporation's 
supervisory,  corporate,  and  receivership 
activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr,  Robert  E,  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757, 

Dated:  July  6.  2000, 
Federal  Deposit  Insurance  Corporation, 
James  D.  LaPieire, 
Deputy  Executive  Secretary. 
[FR  Doc.  00-17441  Filed  7-6-O0;  10:22  am] 
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FEDERAL  ELECTION  COMMfSSfON 
[Notice  2000-141 

Status  of  Civil  Enforcement  Actions 
Involving  Coordmated  Party 
Expenditures 

AGENCY;  Federal  Election  ComLmlssion. 
ACTION:  Notice. 

SUMMARY:  The  Commission  has  adopted 
a  policy  statement  that  provides 
guidance  to  candidates  and  political 
party  committees  on  the  status  of  certain 
civil  enforcement  actions  under  the 
Federal  Election  Campaign  Act  pending 
Supreme  Court  resolution  of  the  issues 
presented  in  the  Tenth  Circuit's 
decision  in  FEC  v.  Colorado  Republican 
Federal  Campaign  Committee. 
DATES:  lune  20,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Wides,  Assistant  Staff  Director, 
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999  E  Street,  NW.,  Washington,  DC 
20463,  (202)  694-1100  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  In  a  split 
decision,  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit  recently 
held  that  2  U.S.C.  441a{d)(3),  which 
limits  the  amount  of  a  political  party's 
coordinated  expenditures  in 
congressional  elections,  violates  the 
First  Amendment.  FECv.  Colorado 
Republican  Federal  Campaign 

Committee.  _F.3d 2000  WL  554688 

(10th  Cir.  May  5,  2000).  The  SoUcitor 
General  has  decided  to  seek  review  of 
that  decision  by  the  United  States 
Supreme  Court.  Until  the  Supreme 
Court  resolves  the  case,  the  Federal 
Election  Commission  will  not  file  any 
action  in  the  courts  in  the  Tenth  Circuit 
to  enforce  section  441a(d)(3).  The 
Commission  will,  however,  generally 
continue  the  administrative  processing 
of  matters  concerning  section 
441a(d)(3). 

Only  the  Tenth  Circuit  has  found 
section  441a(d)(3)  unconstitutional,  and 
its  decision  is  not  controlling  outside 
that  court's  geographic  jurisdiction. 
Furthermore,  if  the  United  States 
Supreme  Court  overrules  the  Tenth 
Circuit,  the  Court's  decision  upholding 
section  441a(d)(3)  will  apply 
retroactively  to  any  activities  in  the 
interim  that  violate  section  441a(d){3), 
even  in  the  Tenth  Circuit.  See  James  B. 
Beam  Distilling  Co.  v.  Georgia,  501  U.S. 
529  (1991);  Harper  v.  Virginia  Dep't  of 
Taxation,  509  U.S.  86  (1993).  Therefore, 
anyone  who  chooses  to  act  in 
contravention  of  section  441a(d)(3) — 
within  or  without  the  Tenth  Circuit — 
before  the  Supreme  Court  rules  in 
Colorado  could  be  subject  to  liability  for 
violating  the  statute  if  the  Colorado 
decision  is  reversed. 

Dated:  July  5,  2000. 
Darryl  R.  Wold, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  00-17328  Filed  7-7-00:  8:45  am] 

BILLING  COOe  671 5-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

ACTION;  Notice  and  request  for 

comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 


accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Residential  Basement 
Floodproofing  Certification. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

0MB  Number:  3067-0235. 

Form(s):  FEMA  Form  81-78. 

Abstract:  The  certificate  provides 
licensed  design  professionals  a  standard 
means  of  certifying  the  construction  of 
floodproofed  basements  below  the  Base 
Flood  Elevation.  This  certificate  is  only 
used  in  communities  participating  in 
the  National  Flood  Insurance  Program, 
who  have  been  granted  a  "basement" 
exception.  The  homeowTier  must  pay  for 
the  cost  of  the  certification. 
Homeowners  must  have  a  registered 
professional  engineer  or  architect  to 
complete  FEMA  Form  81-78  for 
development  or  inspection  of  the 
structural  design  basement,  and  certify 
that  the  basement  design  and  methods 
of  construction  are  in  accordance  with 
floodplain  management  ordinances. 
Homeowners  also  provide  FEMA  Form 
81-78  to  their  insurance  agent  to  receive 
discounted  flood  insurance  under  the 
National  Flood  Insurance  Program 
(NFIP). 

Affected  Public:  Individuals  or 
Households. 

Number  of  Respondents:  50. 

Estimated  Time  per  Respondent:  3.25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  163  hours. 

Frequency  of  Response:  On  occasions. 

Cost  to  Respondents:  $16,250. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Program  Services  Division.  Operations 
Support  Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
telephone  number  (202)  646-2625,  FAX 
niunber  (202)  646-3524,  or  e-mail 
address;  muriel.anderson@fema.gov. 


Dated:  June  28,  2000. 
Reginald  Trujillo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc  00-17363  Filed  7-7-00;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Request  for  Loan  Information 
Verification. 

Type  of  Information  Collection: 
Reinstatement,  without  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0125. 

Abstract:  Temporar\'  Housing 
Assistance  (Disaster  Housing 
Assistance)  uses  mobile  homes,  travel 
trailers,  or  other  forms  of  readilv 
fabricated  housing.  FEMA  Form  90-68 
is  used  to  obtain  information  required  to 
determine  a  fair  and  equitable  sales 
price  of  a  mobile  home  to  a  disaster 
victim.  The  ability  to  borrow  money 
commercially  is  an  important  factor  in 
determining  the  final  sales  price. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for  profit. 

Number  of  Respondents:  520. 

Estimated  Time  per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  86  hours. 

Frequency  of  Response:  On  occasion. 
COMMENTS;  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief.  Records  Management  Branch, 
Program  Services  Division,  Operation 
Support  Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
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Room  316,  Washington.  DC  20472, 
telephone  number  (202)  64&-2625,  FAX 
number  (202)  646-3524,  or  e-mail 
address:  muriel.anderson@fema.gov. 

Dated:  June  28.  2000. 
Reginald  Trujillo, 

Director.  Program  Services  Division, 

Operations  Support  Directorate. 

!FR  Doc.  00-17364  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  671 8-01 -U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1333-DR] 

Minnesota;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1,333-DR).  dated  June  27,  2000, 
and  related  determinations. 
EFFECTIVE  DATE:  June  2  7   2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  gu>>n  that,  in  d  letter  dated  June 
27.  2000.  the  President  declared  a  major 
disaster  under  the  authoritv  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  storms  and  flooding  on 
May  17.  2000,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stctfford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  §  5121  et  seq. 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  a.s 
you  find  necessarj'  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Theodore  Monette  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Dodge.  Faribault,  Fillmore,  Freeborn, 
Houston,  Mower,  and  Winona  Counties  for 
Public  Assistance. 

All  counties  within  the  State  of 
.Minnesota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  PubUc 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-17359  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1333-DR] 

Minnesota;  Amendment  No  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-1333-DR),  dated 
June  27,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 

204  72, 1202) 646-3772, 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  is  hereby  amended  to 
include  Individual  Assistance  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  June  27,  2000: 

The  counties  of  Becker,  Clay.  Norman  and 
Mahnomen  and  the  White  Earth  Indian 
Reservation  for  Individual  Assistance  and 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Laurence  W.  Zensinger, 

Division  Director,  Human  Services  Division. 

Response  and  Recovery  Directorate. 

[FR  Doc.  00-17362  Filed  7-7-00;  8:45  am] 

BILUNG  COOE  6718-02-P 


FEDERAL  EMERGENCv 
MANAGEMENT  AGENCY 

(FEMA-1334-DR] 

North  Dakota:  Major  Disaster  ana 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
{FEMA-1334-DR),  dated  June  27,  2000. 
and  related  determinations. 
EFFECTIVE  DATE:  June  27.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
27,  2000,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  severe  storms,  flooding,  and 
ground  saturation  beginning  on  June  12. 
2000.  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (Stafford  Act),  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
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You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Benson,  Bottineau,  Cass,  Eddy,  Foster, 
Grand  Forks,  Griggs,  Kidder,  McHenry, 
McLean,  Nelson,  Pierce,  Ramsey,  Ransom, 
Sheridan,  Traill,  Walsh,  Wells,  and  the 
Indian  Reservations  of  the  Spirit  Lake  Tribal 
Reservation  and  the  Turtle  Mountain  Band  of 
Chippewa  for  Individual  Assistance. 

Bottineau,  Cass,  Eddy,  Foster,  Grand  Forks, 
Griggs,  Kidder,  McHenry,  McLean,  Nelson, 
Pierce,  Ransom,  Sheridan,  Traill,  Walsh, 
Wells,  and  the  Indian  Reservations  of  the 
Spirit  Lake  Tribal  Reservation  and  the  Turtle 
Mountain  Band  of  Chippewa  for  Public 
Assistance. 

All  cotmties  within  the  State  of  North 
Dakota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

lames  L.Witt, 

Direcfor. 

FFR  Doc  00-17360  Filed  7-7-00;  8:45  am] 

3ILUNG  CODE  6718-02-(> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-J332-ORJ 

Wisconsin  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1332-DR),  dated  Jtme  23,  2000. 
and  related  determinations. 
EFFECTIVE  DATE:  June  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  Jime 
23,  2000,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms,  flooding  and 
tornadoes  on  May  26,  2000,  and  continuing, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121  ef 
seq.  (Stafford  Act).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  James  Roche  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 


The  counties  of  Adams,  Crawford,  Dane, 
Grant,  Green,  Iowa,  Juneau,  Lafayette, 
Monroe,  Richland,  Sauk,  and  Vernon  for 
Public  Assistance. 

All  coimties  within  the  State  of 
Wisconsin  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-17358  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1332-DR] 

Wisconsin;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Mrtiidgement  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-1332-DR),  dated 
June  23,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  lunt-  :?n.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-37'72. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  23,  2000: 

The  counties  of  Columbia,  Kenosha, 
Jackson  and  Walworth  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83,542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 


Laurence  V 

Division  Di 
Response  a 
[FR  Doc.  Ot 

BILLING  CODI 


Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger. 

Division  Director.  Human  Services  Division, 

Response  and  Recovery  Directorate. 

[FR  Doc.  00-17361  Filed  7-7-00;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Emergency  Management  Performance 
Grants 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  change  to  cost  share 
policy. 

SUMMARY:  We  (FEMA)  are  standardizing 
the  cost  share  for  the  Emergency 
Management  Performance  Grant  in 
order  to  bring  about  a  fair  and  equitable 
distribution  of  grant  funds  and  cost- 
share  requirements  among  the  States. 
DATES:  The  cost  share  change  is  effective 
October  1.  2000  for  FY  2001  grants. 
FOR  FURTHER  INFORMATION  CONTACT: 
'onna  M   Long.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  717,  Washington,  DC  20472, 
telephone  (202)  646-7057;  facsimile 
(202)  646-4157;  or  email 
JQnna.long@fema.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  F'^'  2000.  we  consolidated  funding 
for  certain  non-disaster  programs  into 
the  Emergency  Management 
Performance  Grant  (EMPG).  Programs 
(  onsolidated  include  State  and  Local 
.Assistance  (SLA);  Superfimd 
Amendments  and  Reauthorization  Act 
(SARA)  Title  IIL  Mitigation  Assistance 
Program  (MAP);  Disaster  Preparedness 
Improvement  Grants  (DPIG);  Pre- 
disaster  Mitigation  (Pro)ect  Impact)  to 
States;  and  Terrorism  Consequence 
Management  Preparedness  Assistance 
ITCMPA), 

We  offered  the  grants  in  FY  2000  at 
composite  cost  shares  based  on  the  cost 
share  policies  associated  with  the 
programs  consolidated  into  the  EMPG. 
The  composite  cost  shares  for  the  non- 
terrorism  portion  of  the  EMPG  ranged 
frorn  approximately  51  percent  Federal/ 
49  percent  State  to  approximately  54 
percent  Federal'46  percent  State.  The 
TCMPA  portion  was  100  percent 
tederallv-funded. 

The  composite  cost  shares  were 
dependent  upon  which  of  the  six 
programs  a  State  participated  in  before 
consolidation,  and  for  some  programs 


how  many  years  a  State  participated. 
The  residt  of  this  varied  participation  by 
States  is  that  the  consolidation  process 
has  the  potential  to  lock-in  an  uneven 
distribution  of  cost-share  requirements. 

Phase-In  Procedure 

We  used  the  composite  cost  shares 
during  the  transition  from  the  multiple 
programs  to  the  unified  EMPG.  To 
complete  the  transition,  and  in  order  to 
bring  about  a  fair  and  reasonable 
distribution  of  the  funds  for  emergency 
management,  we  are  phasing  in 
implementation  of  a  Federal  cost  share 
of  50  percent  that  will  apply  equally  to 
all  States  for  the  non-TCMPA  portion  of 
the  EMPG.  This  will  be  more  equitable 
,and  easier  to  manage  than  previously, 
both  at  the  Federal  and  State  levels. 
States  will  have  a  simpler  and  more 
predictable  means  of  planning  for  their 
share  of  the  costs  of  emergency 
management  than  now,  which  will  help 
their  long-term  budgeting  process.  The 
complete  phase- in  of  the  standard  cost 
share  will  take  approximately  four 
years,  with  some  States  arriving  at  the 
50  percent  level  each  year. 

The  TCMPA  portion  wrill  continue  to 
be  100  percent  federally-funded. 

FY  2001  Procedure 

For  FY  2001  grants,  we  will  pay  a  cost 
share  one  percentage  point  less  than  the 
composite  share  that  we  paid  in  2000. 
For  example,  if  a  particular  State's 
EMPG  was  shared  in  FY  2000  at  52 
percent  FederaL/48  percent  State,  in  FY 
2001  the  grant  wrill  be  shared  at  51 
percent  Federal/49  percent  State.  Such 
phasing  in  of  the  standard  cost  share 
will  ease  the  financial  burden  to  the 
State  (by  avoiding  too  large  an 
adjustment  in  any  one  year)  and  will 
enable  it  to  budget  better  for  outyear 
cost  shares. 

Authority:  F.L.  106-74,  the  Department  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent  Agencies 
Appropriations  Act,  2000, 113  Stat.  1086. 

Dated:  )une  15,2000. 
Patricia  A.  English, 

Acting  Chief  Financial  Officer. 

(FR  Doc.  00-17365  Filed  7-7-00;  8:45  am) 

BIUJNG  CODE  67ia-01-^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  3,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President),  33  Liberty  Street,  New  York, 
New  York  10045-0001; 

1.  M  &  T  Bank  Corporation,  Buffalo, 
New  York  and  Olympia  Financial  Corp., 
Buffalo,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of,  and 
thereby  merge  with  Kaystone  Financial, 
Inc.,  Harrisburg,  Pennsylvania,  and 
thereby  indirectly  acquire  Keystone 
Financial  Bank,  N.A.,  Harrisburg, 
Pennsylvania.  In  addition  M&T  Bank 
Corporation  has  applied  to  acquire  an 
option  to  purchase  up  to  19.9  percent  of 
the  shares  of  Keystone.  This  option  will 
expire  upon  consummation  of  the 
merger. 

In  connection  with  this  application. 
Applicants  also  have  appUed  to  acquire 
Keystone  CDC,  Inc.,  and  thereby  engage 
in  community  development  activities, 
pursuant  to  §  225.28(b)(l2)  of 
Regulation  Y;  Keystone  Financial  Life 
Insurance  Company,  and  thereby  engage 
in  credit  life  and  disability  life 
reinsiuance  activities  related  to  home 
equity  loan  products,  pursuant  to 
§225.28(b)(ll)  of  RegulaUon  Y; 
Keystone  Financial  Mid-Atlantic 
Funding  Corporation,  and  thereby 
engage  in  issuing  medium-term  debt 
instruments,  pursuant  to  §  225.28fb)(l) 
of  Regulation  Y;  Martindale  Andres  & 


42370 


Federal  Register /Vol.  65,  No.  132 /Monday,  July  10.  2000 /Notices 


Company,  LLC,  and  thereby  engage  in 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y;  and 
MMC&P  Retirement  Benefit  Services, 
Inc..  and  thereby  provide  employee 
benefit  third  party  administrator  and 
actuarial  consulting  services,  pursuant 
to  §225.28(b)(9)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  3,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  00-17275  Filed  7-7-00;  8:45  am] 

BILUNG  COOE  6210-01-l> 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by  and 
Mergers  of  Banl<  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  4,  2000 

A.  Federal  Reserve  Bank  of  New 
York  iBctsv  ButtriU  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  The  Industrial  Bank  of  Japan, 
Tokyo.  Japan;  to  acquire  11.8  percent  of 
the  voting  shares  of  The  Dai-Ichi  Kangyo 


Fuji  Trust  &  Banking  Company,  Ltd, 
Tokyo,  Japan,  and  thereby  indirectly 
acquire  voting  shares  of  DKF  Trust 
Company  (USA),  New  York,  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board.- 
[FR  Doc.  00-17371  Filed  7-7-O0;  8:45  am) 

BILUNG  COOE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  4  p.m.,  Thursday,  July 

13,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed 

IVIATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  6.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-17487  Filed  7-6-00;  2:06  pm] 

BILLING  COOE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Publication  of 
Recommendations  Relating  to  HIPAA 
Health  Data  Standards 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


summary:  The  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  (Section  1172  (f).  Subtitle  F  of 
Pub.  L.  104-191),  requires  the  Secretary 
of  Health  and  Human  Ser\ic:es  to 
publish  in  the  Federal  Register  any 
recommendation  of  the  National 
Committee  on  Vital  and  Health 
Statistics  (NCVHS)  regarding  the 
adoption  of  a  data  standard  under  that 
law.  Accordingly,  the  full  text  of  the 
NCVHS  comments  on  the  Notice  of 
Proposed  Rulemaking  issued  by  HHS 
entitled  "Standards  for  the  Privacy  of 
Individually  Identifiable  Health 
Information"  is  reproduced  below.  The 
text  of  the  comments  has  also  been 
available  on  the  NCVHS  website  and  the 
HHS  Administrative  Simplification 
website:  http://ncvhs.hhs.gov/. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Administrative  Simplification 
provisions  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA),  the  Secretary  of  Health 
and  Human  Services  is  required  to 
adopt  standards  for  specified 
administrative  health  care  transactions 
to  enable  information  to  be  exchanged 
electronically,  as  well  as  security 
standards.  The  law  requires  that,  within 
24  months  of  adoption,  all  health  plans, 
health  care  clearinghouses  and  health 
care  providers  who  choose  to  conduct 
these  transactions  electronically  must 
comply  with  these  standards.  In 
addition,  the  law  outlined  a  process 
leading  to  the  development  of  standards 
to  protect  the  privacy  of  individually 
identifiable  health  information. 

In  preparing  these  reports  and 
recommendations,  the  Secretary  is 
required  to  consult  with  the  NCVHS.  the 
statutory  public  advisory  body  to  HHS 
on  health  data,  privacy  and  health 
information  policy.  On  February-  7.  2000 
the  Committee  submitted  a  set  of  public 
comments  on  the  Notice  of  Proposed 
Rulemaking  issued  by  HHS  entitled 
"Standards  for  the  Privacy  of 
Individually  Identifiable  Health 
Information." 

In  accordance  with  the  law,  the  full 
text  of  the  NCVHS  comments  is 
published  below. 

February  7,  2000.  U.  S.  Department  of 
Health  and  Human  Services,  Assistant 
Secretary  for  Plaiming  and  Evaluation. 
Attention:  Privacv-P.  Room  G-322A. 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.  Washington, 
D.  C.  20201. 
Dear  Sirs: 

On  behalf  of  the  National  Committee 
on  Vital  and  Health  Statistics  (NCVHS), 
I  am  pleased  to  forward  to  you  our 
recommendations  on  the  notice  of 
proposed  rule-making  for  standards  for 
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privacy  of  individuallv  identifiable 
health  information.  The  NCVHS 
rongratulates  the  Department  for  the 
'iolid  work  done  in  drafting  this  notice 
uf  proposed  rule-makmg.  The  NCVHS  is 
also  pleased  that  manv  of  its 
recommendations  on  health  information 
privacy  in  its  June  1997  report  have 
been  incorporated  into  the  proposed 
rule. 

While  the  scope  of  the  proposed  rule 
addresses  many  health  information 
privacy  issues,  it  should  be  noted  that 
there  is  still  a  need  for  anti- 
discrimination legislation.  The  NCVHS 
previously  urged  the  Secretarv  to 
propose  legislation  expanding  the  anti- 
discrimination provisions  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA)  to 
cover  all  aspects  of  discrimination  based 
on  health  status  and  condition. 

While  the  proposed  rule  meets  the 
requirements  of  HIPAA,  the  NCVHS 
strongly  believes  that  there  is  a  need  for 
comprehensive  federal  legislation  to 
address  the  privacy  of  individually 
identifiable  health  information.  The 
proposed  rule  is  limited  in  scope  and 
does  not  cover  all  records  or  all  entities 
with  access  to  individually  identifiable 
health  information. 

Applicability' 

The  NCVHS  agrees  that  the  scope  of 
the  rule  should  be  extended  to  all 
individually  identifiable  health 
information,  including  purely  paper 
records.  The  privacy  regulations  should 
be  uniform  across  all  forms  of 
identifiable  health  information  and 
across  all  holders  of  such  information. 
Having  uniform  regulations  apply  to  all 
medical  records  would  simplify  the 
burden  for  covered  entities  to  comply 
with. 

The  NCVHS  also  recommends  that 
HHS  use  all  available  authority  (or  all 
available  means  to  extend  HHS 
authority)  to  try  to  achieve  uniform 
regulations  across  medical  records, 
types  of  records,  and  types  of  covered 
entities.  For  example,  the  conditions  of 
participation  under  Medicare  and 
Medicaid  could  be  utilized  to  achieve 
uniform  regulation. 

Definitions 

The  definition  of  protected  health 
information  raises  serious  problems 
outside  the  treatment  and  payment 
process  Within  the  treatment  and 
payment  process,  we  can  safely  assume 
that  all  information  about  data  subjects 
IS  protected  health  information.  As  a 
result,  we  do  not  encounter  major  line 
drawing  problems.  However,  for 
employers  or  life  insurers,  the  same 
assumption  does  not  work.  These  non- 


medical record  keepers  routinely 
maintain  other,  non-health,  information 
on  individuals.  How  can  they  tell  when 
personal  information  is  protected  health 
information  within  the  meaning  of  the 
rule?  Schools  would  present  the  same 
problem,  except  that  the  rules 
unfortunately  and  inappropriately 
exempt  most  schools  from  the  health 
privacy  rules  altogether.  We  believe  that 
there  is  a  lot  of  confusion  in  the 
definition  and  this  needs  to  be  clarified. 
The  definition  of  health  plan  excludes 
health  care  payment  under  property  and 
casualty  insurance.  Putting  aside  the 
issue  of  workers  compensation,  the 
definition  creates  a  significant  loophole 
for  insurers  who  want  to  avoid  the 
scope  of  the  privacy  rules  in  order  to 
use  health  information  for  marketing  or 
other  uses  unrelated  to  health.  From  the 
perspective  of  a  patient,  the  nature  of 
the  policy  is  not  relevant.  When  a 
casualty  insurance  company  pays  for 
health  care,  the  patient  will  think  that 
the  company  looks  the  same  as  other 
insurance  companies.  Yet  the  rule 
denies  a  patient  privacy  rights  for 
property  and  casualty  insurance 
information.  Sometimes,  treatment  may 
continue  while  the  ultimate  source  of 
payment  (property  policy  vs.  health 
policy)  remains  unknown,  perhaps  for 
months  or  years.  Will  information  be 
subject  to  the  privacy  rule  in  the 
interim,  and  how  will  covered  entities 
or  others  know? 

Workers  compensation  is  a  complex 
subject  that  requires  special  treatment 
and  reasonable  accommodation. 
However,  like  other  casualty  insurance, 
it  is  not  entitled  to  a  complete 
exemption.  The  Department  should  not 
evade  its  responsibility  to  address  these 
difficult  issues  by  simply  exempting 
them.  If  necessary,  a  separate  and 
subsequent  rulemaking  should  consider 
how  to  meet  confidentiality  interests  of 
patients  while  allowing  workers' 
compensation  to  be  administered 
efficiently. 

The  definition  of  designated  record 
set  has  two  fundamental  problems. 
First,  record  keepers  will  find  it 
impossible  to  determine  how  to  apply 
this  term  under  the  privacy  rule. 
Second,  the  definition  relies  upon  an 
outmoded  and  discredited  concept  fi"om 
the  Privacy  Act  of  1974.  The  Privacy 
Protection  Study  Commission 
recommended  abandoning  the 
"retrieved  in  fact"  standard  in  the 
Privacy  Act  of  1974  more  than  twenty 
years  ago.  We  believe  that  this 
definition  will  be  difficult  to 
operationalize  and  recorrunend  that  this 
definition  should  be  revisited. 

The  definition  of  individual  excludes 
foreign  military  and  foreign  diplomatic 


personnel  and  their  dependents.  The 
commentary  offers  no  adequate 
justification  for  this  exclusion.  If  it  only 
applied  to  records  maintained  directly 
by  the  federal  government,  then  the 
problems  inflicted  by  the  exclusion 
would  fall  exclusively  on  the  federal 
govenmient.  But  it  includes  care  paid 
for  by  the  Department  of  Defense,  and 
this  means  providers,  plans,  and 
clearinghouses  will  have  some  records. 
This  is  a  specific  problem  which  needs 
to  be  addressed  in  the  rule. 

The  term  research  information 
imrelated  to  treatment  is  not  clear.  The 
need  for  the  term  is  elusive.  There  is  an 
inability  to  understand  the  point  of  the 
term  and  its  associated  substantive 
provision.  Regular  research  information 
is  subject  to  IRB  oversight.  This  category 
of  research  information  is  apparently 
not.  The  recognition  of  two  separate 
categories  of  research  information  is 
confusing  and  potentially  troublesome. 
There  is  a  need  for  more  explanation. 
The  NCVHS  recomjnends  that  there  be 
no  distinction  in  the  categories  of 
research.  All  research  should  be  treated 
the  same. 

The  definition  of  treatment  includes 
disease  management  as  an  included 
function.  Disease  management  is  not  a 
defined  term  and  this  creates  one  of  the 
biggest  loopholes  in  the  rule.  Protected 
health  information  could  be  disclosed  to 
virtually  anyone — including  marketers 
and  employers — under  the  guise  of 
disease  management.  It  is  essential  that 
this  loophole  be  closed.  The  potential 
breadth  of  the  term  is  evident  fix>m  a 
definition  recently  adopted  by  the 
Disease  Management  Association  of 
America: 

Disease  management  is  a 
multidisciplinary,  continuum-based 
approach  to  health  care  delivery  that 
proactively  identifies  populations  with, 
or  at  risk  for,  established  medical 
conditions  that:  supports  the  physician/ 
patient  relationship  and  plan  of  care; 
emphasizes  prevention  of  exacerbations 
and  complications  utilizing  cost- 
effective  evidence-based  jM-actice 
guidelines  and  patient  empowerment 
strategies  such  as  self-management 
education;  and  continuously  evaluates 
clinical,  humanistic,  and  economic 
outcomes  with  the  goal  of  improving 
overall  health. 

It  is  difficidt  to  imagine  any  privacy- 
invasive  use  or  disclosure  of  patient 
information  that  could  not  be  justified 
as  disease  management  under  this 
definition.  The  definition  fails  to 
recognize  that  patient  privacy  and 
patient  consent  are  relevant  limiting 
factors  in  disease  management 
activities.  We  do  not  recommend  the 
adoption  of  this  definition  in  the 
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regulations.  Rather,  we  recommend  that 
functions  that  might  be  called  disease 
management  and  are  prohibited  under 
this  rule  be  identified. 

Treatment,  Payment  and  Health  Care 
Operations 

There  was  a  divergence  of  opinion 
among  the  Committee  regarding 
informed  consent  versus  statutory 
authorization.  Concern  was  expressed 
that  statutory  authorization  undercut 
traditional  codes  of  medical  ethics  and 
that  informed  consent  should  be 
preserved.  However,  many  NCVHS 
members  felt  that  statutory 
authorization  provided  a  better,  more 
uniform  level  of  protection  than  the  case 
by  case  application  of  informed  consent. 
Some  NCVHS  members  expressed 
concern  that  the  proposed  rules  will 
interfere  with  good  clinical  care.  The 
issue  of  how  much  access  physicians 
should  have  to  the  records  of  non- 
patients  and  whether  consent  is 
required  needs  to  be  clarified. 

Minimum  Necessary 

The  NCVHS  supports  the  concept  of 
minimum  necessary  use  and  disclosure. 
The  Committee,  however,  would  add  an 
additional  standard:  minimum 
identifiable  form.  Minimum  identifiable 
form  would  limit  the  amount  of 
identifiable  data.  For  example,  rather 
than  using  name,  one  would  use  another 
identifier.  Therefore,  any  use  or 
disclosure  would  be  the  minimum 
amount  of  protected  health  information 
necessary  to  accomplish  the  intended 
purpose  of  use  or  disclosure  in  a 
minimum  identifiable  form. 

Statutorily  mandated  public  health 
requests  are  recurring  and  routine  and 
involve  a  broad  range  of  information  for 
epidemiological  investigations.  This 
rule  should  not  imduly  interfere  with 
these  requests.  These  requests  are 
established  by  a  state  law  and  rules  that 
are  published  with  public  comment. 
This  requirement  should  also  not 
require  duplication  between  tasks  that 
are  already  accomplished  by  an  IRB  and 
Privacy  Board  approved  research.  It 
does  not  make  sense  to  ask  a  covered 
entity  to  create  (or  contract)  with  an  IRB 
or  privacy  board  and  then  also  have  to 
review  the  board's  findings  itself. 

The  covered  entity  is  not  likely  to 
have  the  expertise  needed  to  make  fine 
distinctions  regarding  minimum 
necessary  in  the  research  context.  The 
regulation  could  accomplish  their 
purpose  by  simply  requiring  covered 
entities  to  verify  that  the  research 
received  IRB  (or  privacy  board) 
approval. 

Several  members  of  the  NCVHS 
recommend  exempting  treatment  from 


the  concept  of  minimum  necessary  use 
and  disclosure.  Some  members  believe 
that  the  concept  is  appropriate  for 
treatment,  payment  and  health  care 
operations. 

The  following  lemguage  is  a  suggested 
addition  to  the  minimum  necessary 
rule: 

All  procedures  and  policies  that  covered 
entities  develop  should  take  into 
consideration  the  minimum  necessary 
principle.  However  this  rule  should  never 
compromise  patient  safety,  and  requests  for 
protected  data  for  patient  treatment,  and 
operations  and  payment  and  public  health 
should  be  exempted  from  the  requirement  of 
individual  application  of  this  rule  to  each 
specific  request.  Further  research  requests 
will  be  deemed  to  have  satisfied  these 
requirements  if  the  covered  entity  has 
verified  receipt  of  the  signed  approval  of  an 
IRB  or  privacy  board. 

Right  to  Restrict 

The  choice  made  by  the  rule  to  allow 
disclosiu'es  without  authorization  for 
payment  and  treatment  is  a  compromise 
that  only  works  if  the  small  percentage 
of  patients  who  want  additional 
restrictions  on  routine  disclosures  can 
be  reasonably  acconunodated.  Giving 
individuals  a  realistic  opportiinity  to 
seek  restrictions  on  payment  and 
treatment  disclosures  authorized  by  the 
rule  is  crucial.  However,  the  proposed 
rule  does  not  strike  an  adequate  balance. 

A  health  plan  or  provider  might 
simply  refuse  all  patient  requests  for 
additional  restrictions  because  of  a 
plan's  or  provider's  noncompliance  or 
administrative  convenience.  The 
commentary  goes  too  far  in  telling 
covered  entities  that  they  can  decline  to 
even  consider  requests.  Nevertheless, 
patients  still  need  more  consideration  of 
their  requests. 

The  solution  is  to  require  that  covered 
entities  negotiate  with  patients  over 
disclosure  restrictions  in  good  faith  and 
that  they  must  provide  a  written  reason 
for  rejecting  the  request  of  a  patient. 
Fairer  negotiations  and  clearer 
explanations  will  provide  those  patients 
whose  requests  cannot  reasonably  be 
accommodated  with  an  opportunity  to 
make  other  arrangements  for  their 
health  care. 

Covered  entities  should  also  be 
required  to  keep  track  of  how  they 
handle  patient  requests  for  restrictions 
so  that  HHS  can  review  the  degree  of 
good  faith  shown  in  handling  requests. 
Without  a  record-keeping  requirement, 
those  at  HHS  charged  with  enforcement 
may  be  unable  to  determine  if  an  entity 
treats  patients'  requests  fairly  and 
honorably. 


Creation  of  De-Identified  Data 

The  regulations  could  use  further 
clarity  defining  what  rules  apply  to 
what  data.  How  do  the  rules  about  de- 
identified  data  interact  with  the  rules 
about  research  and  the  rules  about 
minimum  necessary?  If  research  is  done 
on  de-identified  data  is  it  exempt  from 
all  requirements?  Are  requests  for  de- 
identified  data  exempt  from  all  reviews 
related  to  minimum  necessary?  The 
introductory  section  suggests  that  none 
of  the  other  rules  apply  to  de-identified 
data  but  it  would  be  good  to  see  that 
stated  explicitly. 

Business  Partners 

This  section  is  confusing.  Why  is  an 
exemption  made  to  communications 
related  to  consultations  and  referrals  for 
treatment  under  this  section?  The  goal 
obviously  is  to  facilitate  traditional 
clinical  commimications.  We  would 
have  presimied  that  this  exemption  was 
already  provided  by  the  exemption  for 
treatment,  operation  and  payment 
purposes.  If  this  exemption  is  needed 
for  consultations  and  referrals  then  it  is 
also  needed  for  a  host  of  many  other 
clinical  communications  between 
business  partners,  i.e.  between 
commercial  laboratory  services  and 
(these  are  not  usually  consultations  or 
referrals  for  treatment),  between 
pharmacies  so  they  could  transmit 
prescriptions,  between  Hospital  A  and 
Hospital  B  when  the  patient  is  under 
care  at  Hospital  A,  but  Hospital  B 
carries  relevant  clinical  data.  If  this 
exemption  is  needed  it  should  be 
broadened  beyond  the  limited 
exemption  for  consultation  and 
treatment. 

The  requirement  to  control 
information  received  from  the  covered 
entity  for  the  purpose  of  consultation 
and  treatment  could  be  very  difficult  to 
implement.  It  is  understandable  why 
special  protection  might  be  required, 
but  a  consulting  physician's  history  and 
physical,  recorded  as  narrative  (often 
dictated)  text,  will  intermingle  with  the 
narrative  information  they  obtain  from 
the  referring  physician.  How  would  one 
segregate  the  information  obtained  from 
the  referring  MD  fi-om  that  collected  by 
the  consult  when  it  is  buried  in  pure 
narrative  text.  Further,  if  read  literally, 
the  rule  would  preclude  the  sharing  of 
such  data  with  the  physician  who  takes 
night  call  for  the  consulting  physician. 
This  also  suggests  that  the  broad 
example  given  for  the  sharing  of  data  for 
patient  care  does  not  apply  in  many  care 
situations. 

The  constraint  would  be  more  easily 
applied  if  the  treating  physician's 
summary  of  such  data  rolled  into  their 
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note  were  exempted  from  the  strict 
requirements.  Then,  the  separate 
records  sent  from  another  practice  could 
be  treated  just  as  they  are  in  many 
hospitals,  as  "correspondence"  which 
goes  into  a  special  section  of  the  chart. 
This  correspondence  section  part  of  the 
chart  has  all  of  the  protection  of  the 
medical  record  and  can  be  used  for 
"treatment  purposes"  but  has  additional 
restrictions  on  disclosure. 

Covered  entities  disclose  protected 
health  information  to  manv  different 
business  partners.  Written  contracts  are 
appropriate  for  many  of  these 
disclosures  in  the  way  that  the  rule 
provides.  However,  the  same  procedure 
is  not  appropriate  or  practical  for  all 
relationships.  For  example,  patient 
records  may  technically  be  "disclosed" 
to  companies  providing  telephone 
service,  delivery  service  (the  law 
protects  Postal  Service  mail  against 
opening  for  inspection,  but  courier 
services  have  no  similar  legal 
restrictions),  Internet  service,  credit  card 
support,  equipment  repair,  financial 
audits  and  legal  service.  Records  may 
even  be  "disclosed"  to  moving 
companies  hired  to  haul  boxes  from  one 
location  to  another. 

Telling  each  covered  entity  to 
negotiate  an  agreement  with  every 
company  providing  routine,  standard 
services  is  unnecessary-.  The  Department 
should  identify'  as  many  standard 
disclosures  as  possible  and  should 
develop  language  that  meets  the 
requirements  and  intent  of  the  privacy 
rule  for  service  providers  to  incorporate 
in  standard  contracts.  This  will  avoid 
the  need  for  tens  of  thousands  of 
individual  negotiations.  The  idea  is 
similar  to  the  proposal  to  exempt 
disclosures  for  consultations  for 
treatment.  A  similar  approach  for 
selected  other  disclosures  will  be  the 
most  efficient  way  of  solving  common 
problems  and  will  reduce  the  costs  of 
compliance  significantly.  It  will  also 
benefit  contractors  who  will  not  find  it 
necessary  to  repeat  identical 
negotiations  with  their  subcontractors. 

Individual  Authorization 

The  collection  of  authorizations  for 
marketing  uses  and  disclosures  is 
fraught  with  potential  abuses.  In  the 
past,  disclosure  of  patient  information 
for  marketing  purposes  was  unethical. 
The  demands  of  marketers  combined 
with  the  allure  of  profits  for  record 
keepers  and  growth  of  health  plans  that 
operate  without  any  of  traditional 
provider  ethical  constraints  have 
significantly  weakened  disclosure 
standards  to  the  detriment  of  patients. 
An  unfortunate  consequence  of 
standardizing  procedures  for 


authorizations  may  be  that  demands  on 
patients  for  marketing  authorizations 
will  increase  as  covered  entities  learn 
how  to  pressiue  patients  into  signing 
authorizations. 

The  Department  should  use  the  rule 
to  stop  the  trend  toward  increased 
frafficking  by  marketers  in  patient  data. 
Most  patients  strongly  object  to 
marketing  activities  based  on 
identifiable  patient  data,  but  sick  or 
inattentive  individuals  may  not  be  able 
to  understand  or  resist  pressiu-e  from 
health  plans  or  others  to  sign 
authorizations  for  marketing.  One  easy 
change  is  to  expressly  prohibit  any 
clearinghouse  from  seeking  patient 
authorization  for  marketing  disclosures. 

For  plans  and  providers,  there  are 
several  ideas.  First,  a  covered  entity 
should  be  prohibited  from  seeking 
consent  from  patients  for  any  marketing 
disclosures  that  benefit  a  third  party. 
Third  parties  that  want  patient 
information  for  marketing  should  be 
forced  to  obtain  the  authorizations 
directly  from  patients  and  without  the 
assistance  or  intervention  of  a  covered 
entity.  The  purpose  is  to  remove  any 
incentive  that  a  plan  or  provider  might 
have  to  do  business  with  marketers. 

Note  that  this  suggestion  applies  only 
to  disclosures  and  not  to  uses.  A 
covered  entity  that  seeks  to  market  its 
owTi  products  or  services  directly  to 
patients  should  be  able  to  do  so  with 
notice  and  consent.  However,  any  use 
that  involves  a  disclosure  of  any  type  to 
a  third  party  should  not  be  permitted. 
Fiulher,  the  marketing  use  must  be  for 
a  service  or  product  provided  directly 
by  the  covered  entity  and  not  by  the 
affiliated  company.  This  type  of 
restriction  is  necessary  to  prevent 
consumer  marketing  companies  or 
others  from  purchasing  health  care 
providers  just  for  the  ability  to  access 
patient  records  for  marketing  purposes. 

Second,  it  is  not  sufficient  for  an 
authorization  to  reveal  that  the  covered 
entity  requesting  the  authorization  will 
gain  financially  from  the  disclosure.  The 
identity  of  the  person  providing  the 
financial  incentive  should  be  included 
on  the  authorization,  along  with  the 
amount  of  the  financial  gain.  If  these 
requirements  inhibit  the  marketing  uses 
of  identifiable  health  information,  that 
would  be  appropriate. 

Third,  the  rule  should  require  full 
public  disclosure  of  all  marketing 
arrangements  between  covered  entities 
and  others.  The  details  should  be 
disclosed  on  the  website  of  the  covered 
entity  or  available  upon  the  request  of 
any  pecson.  If  disclosure  inhibits  a 
covered  entity  from  seeking 
authorizations  for  marketing,  so  much 
the  better.  No  one  should  be  permitted 


to  hide  a  marketing  campaign  based  on 
identifiable  patient  information  behind 
a  business  confidentiality  screen.  Here 
too,  the  goal  should  be  to  discoiu-age 
marketing  using  identifiable  patient 
information. 

Fourth,  the  rule  should  provide  that 
all  authorizations  for  marketing  expire 
in  six  months.  A  short,  fixed  period  for 
these  authorizations  is  essential  so  that 
a  casual  agreement  by  a  patient  in  a 
weak  or  confused  moment  will  not 
result  in  a  lifetime  of  marketing 
disclosures  by  an  avaricious  covered 
entity. 

Additionally,  accoimting  for 
marketing  disclosures  should  include 
not  only  the  person  who  received  the 
information  but  the  actual  party  in 
interest  as  well.  For  example,  if  a 
pharmacy  disclosed  patient  data  to  a 
lettershop  for  a  marketing  campaign 
funded  by  a  drug  manufacturer,  the 
accounting  should  identify  both  the 
lettershop  and  the  manufactiu-er.  Telling 
the  patient  that  the  XYZ  Lettershop 
received  the  data  is  not  as  meaningful 
as  telling  the  patient  that  the  ABC 
Pharmaceutical  Company  benefited 
from  the  disclosure. 

The  proposed  rule  states  that  a 
covered  entity  may  not  condition 
treatment  or  payment  on  a  patient's 
authorization.  This  is  a  step  in  the  right 
direction,  but  it  does  not  go  far  enough. 
The  rule  does  not  prohibit  the  use  of 
financial  incentives  to  induce  a  patient 
to  sign  an  authorization.  For  example,  a 
health  plan  could  offer  a  discount  to 
patients  who  sign  an  authorization.  If 
aUowed,  financial  incentives  could  be 
used  unfairly.  For  example,  a  health 
plan  could  establish  a  high  copayment 
but  reduce  it  drastically  for  patients 
who  sign  an  authorization.  This  conduct 
should  be  prohibited. 

The  rule  does  not  require  the  use  of 
a  contract  between  a  provider  and  a 
pharmaceutical  company,  but  it 
requested  comment  on  the  idea.  In  our 
view,  a  contract  that  identifies  the 
patient  as  a  third  party  beneficiary  is 
valuable.  At  best,  the  Department's 
enforcement  will  be  able  to  identify, 
investigate  and  sanction  only  a  small 
fraction  of  abuses.  By  giving  patients 
enforcement  rights  as  third  party 
beneficiaries  under  contracts,  patients 
will  be  able  to  supplement  the  work  of 
the  Department  by  seeking  enforcement 
of  their  own  rights  in  court.  The  rule 
should  not  only  require  contracts  with 
thfrd  party  beneficiary  clauses  for 
arrangements  between  providers  and 
pharmaceutical  companies,  but  it 
should  require  such  contracts  for  all 
allowable  arrangements  between 
covered  entities  and  anyone  seeking 
information  for  a  marketing  purpose. 
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The  rule  should  provide  that  all 
authorizations  be  dated  on  the  day  they 
are  signed.  No  one  should  be  allowed  to 
collect  an  authorization  to  become  valid 
on  a  date  in  the  future  to  be  designated 
by  the  person  seeking  the  authorization. 

The  provision  in  section 
164.508(a)(2)(iv)  that  prohibits  a 
covered  entity  from  seeking  an 
authorization  covering  treatment, 
payment,  or  health  care  operations 
needs  to  be  rethought.  At  times,  a 
patient  or  provider  may  need  a  signed 
consent  to  comply  with  a  state  or 
foreign  law,  or  in  other  special 
circumstances.  In  other  cases,  a  provider 
{e.g.  a  psychiatrist)  that  shares  a 
patient's  concern  about  confidentiality 
may  affirmatively  seek  an  authorization 
narrowing  the  provider's  ability  to 
disclose  information.  The  proposed  rule 
prevents  that  from  happening.  We 
suggest  amending  the  provision  to 
prevent  a  provider  from  routinely 
requiring  a  patient  authorization  for 
treatment,  payment  or  oversight  that 
permits  more  disclosures  than  allowed 
by  the  rule.  If  a  provider  wants  either  a 
narrower  authorization  or  an 
authorization  identical  to  the  rule,  the 
patient  should  be  allowed  to  agree. 

Health  Oversight 

The  definition  of  health  oversight 
activities  includes  almost  any  activity 
pertaining  to  government  benefit 
programs.  The  rule  should  make  it  clear 
that  government  benefit  programs 
requiring  health  information  about 
applicants  need  authorizations.  The 
authority  to  use  health  information  in 
the  oversight  process  should  not  be 
construed  to  include  the  initial 
collection  of  benefit  information  for 
routine  health  or  welfare  programs. 
.Applicants  should  know  when  an 
eligibility  decision  requires  health 
information.  They  should  be  asked  to 
consent.  Consent  should  be  the  default 
method  for  obtaining  access  to  records. 

The  commentary  says  that  the 
regulation  allowing  a  health  oversight 
agency  to  obtain  health  information 
does  not  create  any  new  right  of  access 
to  records.  That  point  is  absent  from  the 
rule.  It  is  crucial  to  make  this  point 
clearly  in  the  body  of  the  rule. 

Disclosures  for  health  oversight  can 
be  a  significant  invasion  of  personal 
privacy  When  they  are  necessary  to 
serve  a  broader  societal  interest,  patients 
deserve  better  protection.  Some 
legislative  proposals  introduced  in 
recent  years  include  a  policy  that 
prevents  information  disclosed  for  a 
purpose  such  as  health  oversight  from 
use  in  any  administrative,  civil,  or 
criminal  action  or  investigation  against 
the  subject  of  the  record  unless  the 


action  or  investigation  arises  out  of  and 
relates  to  receipt  of  or  payment  for 
health  care.  It  would  be  appropriate  for 
the  Department  to  include  this  policy  in 
its  rule. 

Admittedly,  there  is  some  doubt  about 
the  authority  of  the  Secretary  to  impose 
this  type  of  patient  protection  through 
the  rule  to  all  oversight  agencies. 
However,  the  Secretary  has  more  than 
enough  power  to  order  all  components 
of  the  Department  to  follow  the  policy. 
Accordingly,  we  recommend  that  the 
Secretary  issue  an  administrative  order 
prohibiting  all  Department  components 
from  using  any  patient  records  obtained 
for  oversi^t  activities  in  any 
administrative,  civil,  or  criminal  action 
or  investigation  against  the  subject  of 
the  record.  It  may  be  appropriate  to 
allow  an  exception  if  the  action  or 
investigation  develops  evidence  that  the 
patient  is  engaged  in  health  care  fraud 
or  abuse.  The  same  order  should  cover 
law  enforcement,  public  health,  and 
other  non-consensual  disclosures.  An 
administrative  order  of  this  type  could 
be  issued  immediately  and  without 
waiting  for  the  privacy  nde  to  take 
effect. 

fudicial  and  Administrative 
Proceedings 

The  proposed  rule  permits  a  covered 
entity  to  disclose  protected  health 
information  that  relates  to  a  party  whose 
health  condition  is  at  issue  in  a 
proceeding  and  where  the  disclosure  is 
pursuant  to  a  lawful  process  such  as  a 
discovery  order.  The  rule  assumes  that 
because  the  subject  of  the  record  is  a 
party  to  the  proceeding,  the  subject  will 
have  notice  of  discovery  orders.  This  is 
not  always  true.  The  rule  needs  to  be 
modified  to  require  actual  notice  to  the 
record  subject  or  to  the  subject's  lawyer. 
Further,  access  through  this  method 
should  be  limited  to  instances  in  which 
the  record  subject  placed  his  or  her 
medical  condition  or  history  at  issue.  If 
another  party  to  litigation  raised  a 
medical  question,  then  the  party  seeking 
the  record  should  be  required  to  obtain 
a  court  order  rather  than  a  routine 
discovery  request. 

The  rule  should  establish  a  process 
that  offers  appropriate  assurance  to 
record  keepers  as  well  as  adequate 
notice  to  the  subject  of  the  record.  A 
person  seeking  protected  health 
information  through  discovery  should 
be  required  to  notify  the  subject  or  the 
subject's  attorney  of  the  request  for 
information.  The  person  seeking  the 
information  should  be  required  to 
provide  the  covered  entity  holding  the 
information  with  a  signed  document 
attesting  (1)  that  the  subject  of  the 
record  is  a  party  to  the  litigation;  (2)  that 


the  individual  has  placed  his  or  her 
medical  condition  or  history  in  issue: 
(3)  the  date  on  which  the  subject  of  the 
record  received  notice  of  the  request; 
and  (4)  that  ten  days  have  passed  after 
the  notice  and  the  subject  of  the  record 
has  not  objected. 

This  procedure  will  assure  that  the 
subject  of  protected  health  information 
receives  actual  notice  of  a  discovery 
request  and  that  the  subject  can  object 
in  a  timely  fashion.  Just  because 
litigation  involves  an  individual's 
medical  condition,  the  individual's 
entire  medical  file  will  not  necessarily 
be  relevant.  If  litigation  involves  a 
broken  leg,  the  disclosure  of  the 
plaintiffs  psychiatric  history  may  not  be 
relevant.  The  general  rule  limiting 
disclosures  to  the  minimum  amount  of 
information  necessary  to  accomplish  the 
purpose  should  be  fully  applicable. 
Patients  can  use  the  rule  to  contest  the 
scope  of  discovery  requests.  Of  course, 
if  a  dispute  arises  over  a  discovery 
disclosure,  the  notice  procedure  allows 
the  tribunal  considering  the  matter  to 
resolve  it  without  an\  involvement  on 
the  part  of  the  covered  entity. 

Law  Enforcement 

The  NCVHS  believes  that  the  current 
proposal  for  law  enforcement  access  is 
overly  broad.  The  proposal  allows  any 
law  enforcement  agent  to  obtain  health 
information  without  requiring  a  written 
request. 

The  rule  should  require  that  any 
routine  request  for  information  from  the 
police  be  in  writing  and  signed  by  a 
supervisory  official  The  proposed 
three-part  test  is  useful  and  should  be 
retained.  However,  unless  law 
enforcement  agencies  make  their 
determinations  in  a  written  and  signed 
document,  the  requirement  will  be  an 
ineffective  barrier  to  appropriate  access. 
An  oral  representation  that  the  request 
qualifies  under  the  test  has  little 
significance. 

Law  enforcement  agencies  should  be 
obliged  to  state  with  some  precision  the 
information  that  they  require  If  the 
police  need  only  the  location  of  a 
patient,  they  should  not  obtain  access  to 
the  complete  medical  record.  The  police 
must  provide  enough  information  about 
their  needs  to  allow  application  of  the 
minimum  purpose  rule. 

The  commentary  says  that  substance 
abuse  records  continue  to  be  covered  by 
42  U.S.C.  290dd-2  That  statement 
belongs  clearlv  in  the  rule  itself  or  else 
it  will  create  unnecessary  confusion. 

The  rule  governing  disclosures  for 
intelligence  and  national  security 
activities  needs  reconsideration.  As 
written,  the  provision  allows  a  large 
number  of  employees  of  many  different 
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agencies  to  make  requests  for  health 
records.  The  rule  requires  no  writing  or 
involvement  by  supervisory  personnel 
of  the  requesting  agency.  The  rule  offers 
no  protections  to  patients.  It  is  far  from 
apparent  why  any  personnel  of  the 
National  Reconnaissance  Office  or  the 
other  agencies  identified  in  the  law  as 
part  of  the  intelligence  community  need 
the  ability  to  seek  health  records. 

Nothing  in  the  Privacy  Act  of  1974 
allows  such  broad  and  unrestricted 
access  by  intelligence  agencies  to  health 
records  or  even  to  less  sensitive  records 
about  individuals.  The  intelligence 
community  needs  to  make  its  case  for 
access  to  federally  maintained  health 
records  in  a  public  wav.  The  rule  should 
be  revised  to  permit  disclosures  only  for 
those  specific  needs.  Further,  all 
requests  for  access  should  be 
accompanied  by  a  written  request 
signed  by  a  supervisory  official  of  the 
agency. 

Governmental  Health  Data  Systems 

The  commentan-  tries  to  make  the 
case  for  permitting  open-ended 
authority  for  the  collection  of  health 
information  for  health  data  systems  with 
a  variety  of  functions.  We  do  not  oppose 
allowing  legitimate  health  data  systems 
to  obtain  patient  information  under 
defined  circumstances  when 
information  in  the  data  system  has 
adequate  protection.  The  rule,  however, 
imposes  no  procedural  or  substantive 
requirements  on  disclosures  to  health 
data  systems.  Indeed,  the  rule  allows 
disclosure  of  iiealth  data  for  policy, 
planning,  regulators  or  management 
functions  unrelated  to  health  care. 

Requiring  verification  of  identity,  as 
provided  in  section  164.518(c)  is 
appropriate,  but  the  suggestion  that 
verification  presents  a  significant  barrier 
to  access  is  wrong.  The  standard  for 
access  is  so  broad  that  dozens  of  federal 
and  state  agencies  with  no  direct  health 
responsibilities  could  legitimately 
obtain  information  Virtually  any 
government  agency  in  the  United  States 
could  use  this  provision  to  seek  health 
records  unless  expressly  prohibited  by 
law  from  doing  so  Under  the 
verification  rule,  agency  personnel  need 
only  show  an  identification  card  and 
orally  state  that  they  qualif\-  for  access. 

The  rule  needs  several  changes  to 
address  access  by  agencies  that  do  not 
have  express  statutory  authority  to 
obtain  patient  data.  First,  an  agency 
seeking  data  should  be  required  to 
inform  the  public  of  its  request.  Many 
requests  will  be  routine  and  continuing 
so  a  public  notice  requirement  will  not 
be  onerous  The  notice  should  allow  for 
public  comment  before  any  actual 
disclosures.  Second,  if  data  collected  for 


a  governmental  health  data  system  can 
be  used  in  any  way  against  a  patient, 
then  the  public  notice  should  be 
required  to  explain  all  of  the  possible 
consequences.  Third,  the  requesting 
agency  should  be  required  to  make  a 
written  request,  state  the  reason  for  the 
request,  and  identify  all  planned  uses  of 
the  information.  Fourth,  the  rule  should 
require  the  removal  of  identifiers  at  the 
earliest  opportunity  consistent  with  the 
purpose  of  access.  Finally,  the  purposes 
for  authorized  disclosure  need  to  be 
much  more  carefully  defined  and 
limited  to  health  care  functions. 

Directory  Information 

The  proposed  rule  is  far  too 
impractical.  The  rule  requires  agreement 
by  patients.  Lauryers  are  likely  to 
interpret  this  to  require  writing.  How 
else  can  a  covered  entity  dociunent 
patient  approval  when  a  dispute  arises? 
The  commentary  says  that  verbal 
agreement  is  adequate.  The  rule  itself 
says  no  such  thing.  Even  if  it  did, 
providers  would  still  face  the  practical 
requirement  of  documenting  that  the 
patient  was  asked.  A  failure  to  check  a 
box  on  an  admission  form  could  open 
providers  to  liability. 

Allowing  verbal  agreement  is 
impractical  in  other  ways.  Spend  time 
in  an  Emergency  Department  where 
dozens  of  patients  await  care.  When  a 
physician  is  ready  for  the  next  patient, 
a  nurse  enters  the  waiting  room  and 
calls  the  name  of  the  patient.  The 
presence  of  the  patient  in  an  emergency 
room  is  directory  information,  and  the 
aimouncement  is  a  disclosure.  If  a 
patient  objected  to  the  release  of 
directory  information,  then  how  would 
the  nurse  find  the  next  patient? 

When  disclosing  directory 
information,  privacy  must  yield  to  the 
practicalities  of  the  world.  Telling 
emergency  department  persormel  that 
they  must  ask  each  patient  for 
permission  to  call  his  or  her  name  will 
only  create  burdens  and  unnecessary 
liability  for  providers.  The  same  will  be 
true  in  any  physician's  office.  It  is 
sufficient  to  allow  a  patient  with  a 
special  concern  about  directory 
information  to  step  forward  with  that 
concern  and  make  a  special 
arrangement.  The  Department  should 
reexamine  the  lesson  from  the  Maine 
health  privacy  law  that  the  state 
legislature  withdrew  and  revised 
because  it  imposed  impractical 
limitations  on  the  operations  of  the 
health  care  system.  The  public  will  not 
tolerate  a  privacy  law  that  is  not 
practical  and  that  imposes  uiu^asonable 
burdens  on  patients  and  their  families. 


Banking  and  Payment  Processes 

The  proposed  rule  addresses  a 
problem,  but  the  rule  is  too  broad. 

Disclosures  to  a  bank  or  other 
financial  institution  without  express 
patient  consent  should  only  be 
permitted  after  a  patient  offers  a  check, 
credit  card  or  other  payment  method  to 
the  provider.  The  presentation  of  a 
payment  method  is  the  moral  equivalent 
of  consent  for  disclosures  necessary  to 
complete  the  transaction.  The  rule 
should  expressly  make  payment 
disclosures  contingent  on  a  prior  patient 
action.  Presentation  of  a  check  or  credit 
card  or  a  standing  authorization  of  a 
payment  method  would  suffice. 
However,  it  should  be  improper  to 
asstune  that  a  patient  who  previously 
paid  by  credit  card  intended  to  continue 
that  payment  method  without  evidence 
supporting  the  intention. 

No  provider  should  be  able  to  query 
banks  or  other  institutions  looking  for 
someone  who  has  funds  to  pay  a  bill. 
Further,  the  provision  should  expressly 
exclude  hill  collectors  from  receiving 
information.  Bill  collectors  should  be 
business  partners  and  fully  subject  to 
the  rule  because  of  their  relationship 
with  providers.  Disclosures  to  credit 
bureaus  by  covered  entities  should 
require  patient  consent  uidess  a  limited 
disclosiu^  reveals  no  protected  health 
information  at  all.  However,  a  credit 
card  company  should  be  able  to  disclose 
an  unpaid  bill  to  a  credit  bureau  under 
applicable  law  even  if  the  bill  covers 
health  care  services.  A  disclosing  to  the 
credit  bureau  would  not  normally 
identify  the  natvire  of  the  transaction 
that  gave  rise  to  the  debt,  unless  the 
credit  card  is  exclusively  for  health 
expenses. 

Finally,  the  rule  should  expressly  ban 
the  disclosure  to  financial  institutions  of 
any  diagnostic  information  or  other 
detailed  treatment  information.  If 
questions  arise  about  a  transaction  that 
might  justify  any  detailed  disclosure, 
the  patient  involvement  and  express 
consent  shoidd  be  required.  The 
suggestion  in  the  commentary  that 
disclosures  be  limited  to  specific  data 
elements  is  entirely  appropriate,  but  the 
rule  should  expressly  list  the  elements. 

Research 

For  most  part,  this  is  a  good  and  well- 
balanced  proposal.  However, 
clarification  is  needed  about  how  the 
other  rules  in  this  regulation  interact 
with  the  research  rules.  There  is  a 
potential  problem  with  placing  all  the 
burden  in  the  covered  entity.  That  could 
be  a  real  disincentive  for  covered 
entities  to  participate  in  research — 
especially  if  the  covered  entity  was  not 
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a  research  hospital  and  not  culturally 
attuned  to  the  value  of  research.  Instead 
of  placing  the  full  burden  on  the 
covered  entities  would  it  be  possible  to 
create  a  contract  relationship  between 
the  researcher  and  the  covered  entity,  as 
the  regulations  require  for  business 
partners? 

The  justification  for  the  additional 
requirements  beyond  the  existing  IRB 
requirements  is  also  hard  to  understand. 
Much  traditional  medical  research 
involves  medical  data  and  often 
involves  medical  records.  The  strong 
distinction  between  medical  research 
and  medical  record  research  is  arbitrary 
and  contrived.  Further,  most  of  the 
"new"  and  additional  requirements  are 
contained  in,  or  implicit  to,  the  existing 
IRB  requirements.  Patient 
confidentiality  must  always  be 
addressed  for  current  IRB  protocols  to 
apply.  Finally,  the  argument  that  not 
adding  the  former  new  rules  to  the 
common  rules  on  the  basis  of  creating 
differences  between  IRBs  and  privacy 
boards  is  not  convincing.  The  two  are 
different  in  many  dimensions  even  after 
these  added  requirements. 

The  business  of  destroying  identifiers 
is  repeatedly  described  as  a  good  thing. 
We  are  unaware  of  any  defense  of  that 
position  or  any  experience  that  suggests 
destroying  such  links  is  good.  There  are 
many  clinical  situations  where  new 
information  about  a  patient  could 
interact  positively  with  information 
previously  collected  about  a  patient. 
With  the  regulations  as  it  stands  we 
could  not.  It  would  be  better  to  find 
another  solution  to  the  previous  concern 
(e.g.  require  heavy  encryption  of  the 
entire  files  when  they  were  no  longer 
needed  for  the  research  and  leaving  the 
keys  in  the  hands  of  NIH  or  some  other 
group). 

Next-of-Kin 

The  rule's  next  of  kin  provision  is 
another  example  of  a  policy  that  is 
impractical.  We  recommend  that  next- 
of-kin  disclosures  be  allowed  for  oral 
disclosures  of  protected  health 
information  about  an  individual  to  the 
next  of  kin  or  to  a  person  with  whom 
the  individual  has  a  close  personal 
relationship  if  (a)  the  entity  has  no 
reason  to  believe  that  the  individual 
would  consider  the  information  to  be 
especially  sensitive;  (b)  the  individual 
has  not  previously  objected;  (c)  the 
disclosure  is  consistent  with  good 
medical  or  other  professional  practice; 
and  (d)  the  disclosxu-e  is  limited  to 
information  about  current  health 
treatment. 

Requiring  verbal  agreement  by 
patients  will  not  work  well  in  the  real 
world.  Lawyers  for  covered  entities  are 


still  likely  to  insist  on  a  writing  to  prove 
that  the  entity  asked  and  that  the  patient 
agreed.  Without  documentary  evidence, 
an  entity  faces  the  prospect  of  liability 
for  any  disclosure  just  on  procedural 
grounds. 

It  is  easy  to  envision  circumstances  in 
which  the  failure  to  obtain  verbal 
consent  will  create  real  world 
disruptions.  The  commentary  seeks  to 
deal  with  some  (e.g.  disclosures  by  a 
pharmacist)  but  the  attempt  to  create 
exceptions  in  this  fashion  is  directly 
inconsistent  with  the  stated  rule.  If  the 
Department  can  tolerate  these 
"loopholes",  it  shoidd  do  so  more 
generally.  The  overwhelming 
impracticality  of  the  requirement  for 
verbal  agreements  will  increase  cost, 
create  enormous  disruptions  and 
impositions,  and  ultimately  undermine 
the  privacy  effort.  Once  again,  we  refer 
to  the  recent  Maine  example  where  the 
state  legislature  withdrew  a  rule  that 
violated  the  expectations  of  patients  and 
unduly  burdened  patients  and  their 
families. 

Application  to  Specialized  Classes 

The  special  rules  provided  in  this 
section  are  too  broad,  except  the  rule  for 
the  Department  of  Veterans  Affairs.  The 
VA  exception  is  the  only  one  that  seems 
narrow  and  specifically  responsive  to  an 
apparent  need.  In  the  other  cases,  the 
government  may  have  some  legitimate 
needs  for  access  to  health  records  for 
individuals  in  the  military  and 
intelligence  community,  and  less  likely, 
the  Foreign  Service.  However,  the 
permitted  disclosures  are  too  broad  and 
do  not  include  adequate  procedural 
protections  for  patients. 

In  most  cases,  the  consent  of  the 
record  subject  should  be  sought  as  a  first 
resort,  except  in  emergency 
circumstances.  Only  where  there  is 
demonstrable  reason  that  consent  is 
inappropriate  should  the  rule  authorize 
other  methods  of  access.  The 
requirement  for  publication  of  a  notice 
by  the  Armed  Forces  is  a  step  in  the 
right  direction,  although  it  does  not  go 
far  enough  by  requiring  public 
comment.  At  a  minimum,  intelligence 
agencies  and  the  State  Department 
should  be  required  to  publish  a  similar 
rule  defining  the  scope  and 
circumstances  of  access  to  health 
records. 

The  Foreign  Service  disclosxu-es  are 
especially  troublesome.  We  cannot 
imagine  why  the  State  Department 
needs  to  obtain  health  records  of 
Foreign  Service  members  or  of  family 
members  of  those  who  may  serve  abroad 
without  any  notice  or  consent.  The  State 
Department  has  no  comparable 
authority  today  to  obtain  health  records 


without  consent.  If  the  State 
Department's  current  inability  to  obtain 
records  without  consent  creates 
insurmountable  difficulties,  the  case  has 
not  been  presented  publicly.  Consent 
should  be  the  preferred  and  only 
method  for  access  for  Foreign  Service 
disclosures.  The  same  policy  should 
apply  to  family  members  of  employees 
in  the  intelligence  community.  If 
consent  for  necessary  disclosures  cannot 
be  obtained,  the  proper  remedy  is  to 
deny  the  foreign  assignment.  Obtaining 
information  without  consent  is 
inappropriate,  and  it  will  likely  conflict 
with  state  laws  and  policies  on 
confidentiality.  Because  stronger  state 
laws  will  continue  to  apply,  the  best 
that  this  rule  could  accomplish  is  to 
authorize  requesting  disclosures  in 
some  states  but  not  others.  Regardless, 
it  is  difficult  to  envision  circumstances 
that  would  prompt  a  physician  to 
disclose  patient  records  to  the  State 
Department. 

Notice  oflnformation  Practices 

Any  covered  entity  that  maintains  a 
website  for  public  use  should  be 
required  to  post  its  current  notice  of 
information  practices  on  the  web  for 
public  inspection.  If  an  entity  does  not 
maintain  a  website,  the  public  posting 
rule  should  not  apply  until  the  covered 
entity  otherwise  establishes  a  website. 

The  rule  proposes  to  allow  a  covered 
entity  to  change  its  notice  any  time. 
This  is  a  difficult  issue,  and  the  rule 
takes  a  practical  position.  However,  the 
Department  should  consider  efficient 
ways  to  make  covered  entities  more 
accountable  for  their  privacy  policies 
and  changes  to  privacy  notices. 

First,  a  covered  entity  should  be 
required  to  maintain  for  public 
inspection  a  log  of  all  past  notices  vdth 
changes  highlighted.  Second,  if  a 
covered  entity  maintains  a  website  for 
use  by  patients  or  the  public,  it  should 
be  required  to  put  a  log  of  all  notices 
and  changes  on  the  website.  Public 
disclosure  of  changes  will  provide  some 
degree  of  accountability  by  inhibiting 
entities  from  making  unreasonable  or 
unnecessary  changes.  Third,  covered 
entities  that  have  Internet  capabilities 
should  be  required  to  establish  listservs 
for  sending  email  notification  of  any 
change  to  the  standard  patient  notice. 
Mail  notices  would  probably  be  too 
expensive  to  justify.  Email  notices 
would  be  nearly  cost-free. . 

Access  for  Inspection  or  Copying 

The  rule  permits  a  covered  entity  to 
deny  access  when  a  disclosure  would  be 
reasonably  likely  to  endanger  life  or 
physical  safety  of  the  individual  or 
another  person.  We  disagree  with  the 
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policy,  at  least  in  so  far  as  it  permits  the 
withholding  of  information  from  a 
patient,  because  that  patient  would  be 
placed  in  danger.  The  circumstances 
that  would  trigger  this  type  of  denial  are 
so  unlikely  that  the  exception  is  not 
worth  keeping.  There  is  no  evidence 
from  experience  with  the  Privacy  Act  of 
1974  or  state  laws  or  policies  regarding 
patient  access  that  this  exception  is 
justified.  Patients  should  be  able  to 
obtain  access  to  their  own  records 
without  any  concern  about  the 
consequences  to  themselves. 

By  allowing  a  covered  entity  to  deny 
access  on  the  basis  that  disclosure  will 
harm  the  subject  of  the  record  (no 
matter  the  standard),  the  rule  allows  for 
a  complex  and  expensive  administrative 
process.  Record  keepers  may  simply 
refuse  all  requests  until  the  provider 
who  created  the  record  determines  in 
writing  that  disclosure  will  not  cause 
harm.  An  insurer  or  health  plan  that  is 
not  a  provider  could  use  this  excuse  to 
delay  or  deny  all  patients  with  access. 
Providers  who  are  most  capable  of 
making  the  determination  may  have  no 
incentive  to  do  so,  and  they  may  simply 
ignore  or  delay  responding  to  requests 
from  covered  entities  for  opinions.  The 
result  will  be  that  any  covered  entity 
can  use  potential  harm  to  the  patient  as 
an  excuse  for  not  complying  with  an 
access  request. 

The  availability  of  procedural  denials 
and  delays  creates  an  opportunity  for 
covered  entities  to  deny  patients  their 
rights.  If  retained,  the  exception  should 
include  these  safeguards:  (1)  The 
exceptions  should  be  considered  to  be 
permanently  waived  if  not  properly 
invoked  within  thirty  days;  (2)  the  rule 
should  expressly  provide  that  the 
exception  cannot  be  used  to  withhold 
an  entire  record;  (3)  covered  entities 
should  be  required  to  use  the  exception 
in  good  faith;  (4)  the  burden  of  justifying 
the  exception  should  expressly  belong 
to  the  record  keeper,  and  the  record 
keeper  should  be  expressly  prohibited 
from  asking  the  record  subject  to  obtain 
approval  from  previous  providers;  and 
(5)  all  determinations  of  harm  must  be 
made  by  health  professionals  who  must 
be  identified  by  name  if  an  individual 
is  denied  access  to  a  record  on  the  basis 
of  a  finding  of  harm. 

By  creating  an  exception  that  requires 
record  keepers  to  exercise  judgment,  the 
rule  creates  an  unnecessary  liability. 
Covered  entities  that  receive  requests 
will  worry  that  they  will  be  liable  if  a 
disclosure  results  in  harm,  no  matter 
how  unlikely  it  may  be.  A  rule  that  did 
not  allow  for  an  exception  based  on 
harm  to  the  record  subject  would  not 
present  the  same  concern  about  liability. 
The  result  would  be  a  simpler 


administrative  process,  more  ready 
patient  access,  and  less  stress  for 
covered  entities. 

The  rule  permits  a  covered  entity  to 
charge  a  reasonable,  cost-based  fee  for 
copying.  The  rule  should  be  more 
specific.  We  have  enough  experience 
from  the  early  days  of  the  Freedom  of    . 
Information  Act  to  know  that  a  loosely 
drafted  fee  schedule  will  result  in  high 
fees  that  impede  access  to  records.  A  fee 
that  is  three  times  the  direct  and 
indfrect  cost  may  qualify  as  "cost- 
based"  and  still  be  excessive.  We 
suggest  that  the  fee  be  limited  so  that  it 
does  not  exceed  the  lowest  stcuidard 
charge  imposed  by  the  covered  entity 
for  providing  copies  in  other 
circumstances.  In  the  alternative,  the  fee 
should  be  limited  to  direct  costs  of 
copying  under  a  published  fee  schedule. 

Accounting  of  Disclosures 

The  rule  does  not  require  disclosure 
to  the  record  subject  of  any  accounting 
records  for  disclosures  for  treatment, 
payment,  and  health  care  operations.  If 
audit  trails  of  disclosures  for  treatment, 
payment,  and  health  care  operations 
exist,  then  record  subjects  should  have 
the  right  to  see  the  audit  trails.  Some 
institutions  already  maintain  complete 
audit  trails,  and  there  is  no  reason  to 
deny  record  subjects  access  to  the  trails 
when  they  exist. 

Whether  audit  trails  are  valuable 
enough  to  require  for  all  disclosures  is 
a  more  complex  decision.  Routine 
activities  for  a  single  hospitalized 
patient  may  result  in  dozens  or  even 
hundreds  of  audit  trails  a  day.  An 
enormous  volume  of  records  would  be 
created  if  the  rule  required  recording  all 
accesses.  On  the  other  hand,  audit  trails 
have  great  potential  for  preventing 
abuse  of  records.  Because  most  abuses 
are  the  result  of  activity  by  insiders, 
excluding  disclosures  for  treatment, 
payment,  and  health  care  operations 
from  an  audit  trail  requirement  would 
destroy  the  deterrent  value  of  the  audit 
trails.  The  rule  should  not  discourage 
institutions  from  maintaining  full  audit 
trails.  However,  when  the  audit  trails 
exist,  record  subjects  should  have  access 
to  them. 

Audit  trails  for  paper  records  are  too 
expensive  to  require.  Similarly, 
disclosures  of  information  between 
providers  through  personal 
communications  would  also  be 
expensive  and  cumbersome  to  record  in 
an  audit  trail.  However,  when  access  to 
records  comes  through  a  computer, 
maintaining  an  audit  trail  is  simple 
because  it  can  be  accomplished 
automatically.  We  recommend  that  the 
rule  encourage  cost-effective  and 
practical  audit  trails  for  freatment, 


payment  and  oversight  (as  well  as  all 
other  disclosures)  for  computer  systems. 
This  should  be  prospective  so  that  it 
only  applies  to  new  computer  systems 
placed  in  service  at  some  time  in  the 
future.  If  record-keepers  have  sufficient 
notice  of  the  requirement,  it  will  be 
relatively  easy  to  include  an  audit  frail 
capability  at  little  additional  cost. 

The  rule  allows  an  exclusion  from  the 
audit  trail  requirement  for  law 
enforcement  or  health  oversight 
disclosures  on  written  request.  Under 
this  rule,  it  will  be  routine  for  law 
enforcement  and  oversight  agencies  to 
seek  exclusion  from  accounting  every 
time  they  request  a  health  record.  This 
should  not  be  acceptable.  If  there  is  an 
adequate  reason  for  exclusion,  the  rule 
should  require  a  court  order.  Obtaining 
a  court  order  will  establish  a  sufficiently 
high  procedural  barrier  so  that 
exclusions  will  not  be  sought  casually. 
In  the  alternative,  if  a  written  request  for 
exclusion  is  acceptable,  the  request 
should  be  dated,  signed  by  supervisory 
official,  and  contain  a  certification  that 
the  official  is  personally  familiar  with 
the  purpose  of  the  request  and  the 
justification  for  exclusion  from 
accoimting.  It  would  be  better  if  the  rule 
requfred  that  the  entire  request  for 
exclusion  be  handwritten  by  the 
supervisory  official. 

Amendment  or  Correction 

The  rule  permits  a  covered  entity  to 
refuse  a  request  for  correction  if  it  did 
not  create  the  information  at  issue.  This 
limitation  makes  the  amendment 
process  ineffective.  For  example,  many 
records  at  insurance  companies  will  not 
be  correctable  because  insurance 
company  records  mostly  consist  of 
claims  from  providers.  The  insurance 
company  can  refuse  most  requests  for 
correction  on  strictly  procedural 
grounds.  At  hospitals,  incorrect  records 
created  by  providers  long-since  dead  or 
by  health  plans  no  longer  in  operation 
could  remain  uncorrected.  The 
proposed  rule  for  correcting  a  record 
may  force  a  patient  back  through  a  trail 
of  record-keepers  that  extends  for 
decades.  It  will  be  an  impossible 
challenge. 

Even  worse,  the  rule  actually  provides 
a  defense  to  the  hospital  that  does  not 
want  to  correct  a  record  that  came  from 
another  source.  Ethically,  a  provider 
would  have  an  obligation  to  make  sure 
that  the  questioned  record  is  accurate. 
Under  the  rule,  not  only  does  a  provider 
have  no  such  obligation,  it  has  a  defense 
should  it  choose  to  deny  a  request  for 
correction. 

If  a  covered  entity  uses  health 
information  to  make  decisions  about  an 
individual,  it  must  be  required  to 
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consider  in  good  faith  any  request  for 
correction  or  amendment.  The  proposed 
rule  establishes  a  policy  that  allows  a 
covered  entity  to  use  information  to 
affect  the  rights,  benefits,  or  treatment  of 
an  individual  but  it  does  not  require  the 
entity  to  even  consider  a  request  for 
amendment  in  some  circumstances.  It  i> 
not  necessary  to  require  a  covered  entit\ 
to  change  a  record  that  it  did  not  create 
in  some  circumstances,  but  the  covered 
entity  must  be  required  to  consider  the 
request  in  good  faith  if  it  is  using  the 
information  to  make  decisions  about  the 
rfcnrd  stibject 

Relationship  to  State  Laws 

While  a  State  may  submit  a  written 
request  to  the  Secretary  to  except  a 
provision  of  State  law  from  preemption, 
it  is  recommended  that  the  Secretary 
prior  to  granting  the  waiver  give  notice 
to  the  citizens  of  the  State. 

Definition  of  Protected  Health 
Information  (Sec.  164.304) 

The  definition  of  protected  health 
information  excludes  individually 
identifiable  health  information  of 
inmates  of  correctional  facilities  and 
detainees  in  detention  facilities.  The 
NCVHS  is  opposed  to  exempting 
irmiates  and  detainees  from  the 
proposed  rule.  Information  about  this 
vulnerable  population  should  be 
protected  to  the  extent  possible  without 
jeopardizing  the  safety  of  the  facilities 
or  inmates.  For  example,  access  to 
schedules  that  would  jeopardize 
security  would  not  be  provided. 

We  appreciate  the  opportomity  to  offer 
these  comments  and  again  congratulate 
the  Department  on  a  comprehensive 
regulation. 
Sincerely, 

John  R.  Lumpkin, 

Chairman,  National  Committee  on  Vital  and 
Health  Statistics. 

C:0\TA(7r  PERSON  FOR  MORE 
INFOR.VL\nON: 

information  about  the  Committee  as 
well  as  the  text  of  the  HIPAA 
recommendations  is  available  on  the 
NCVHS  website  (http://ncvhs/hhs/gov 
or  from  Marjorie  S.  Greenberg, 
Executive  Secretary.  NCVHS,  NCHS, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  telephone  (301)  458-7245. 

Dated:  June  28,  2000. 
fames  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation.  Executive  Staff  Director.  National 
Committee  on  Vital  and  Health  Statistics. 
[FR  Doc.  00-17339  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4151-05-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  tor  Healthcare  Research 
Quality 

AGENCY:  Agency  for  Healthcare  Research 

and  Quality. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  on 
Friday,  July  28,  2000,  from  8:30  a.m.  to 
4  p.m.  and  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
faOlO  Executive  Boulevard,  Fourth  Floor, 
Rockville.  Mar>'land.  20852. 
FOR  GENERAL  INFORMATION  CONTACT: 
Anne  Lebbon,  Coordinator  of  ttu' 
Advisory  Council,  at  the  Agency  tor 
Healthcare  Research  and  Quality,  2101 
East  Jefferson  Street,  Suite  600, 
Rockville,  Maryland,  20852,  (301)  594- 
7216.  For  press-related  information, 
please  contact  Karen  Migdail  at  301- 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity,  AHCPR,  on  (301) 
594-6662  no  later  than  March  10,  2000. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Coimcil  for  Healthcare 
Research  and  Quality.  In  accordance 
with  its  statutory  mandate,  the  Council 
is  to  advise  the  Secretary  and  the 
Director,  Agency  for  Healthcare 
Research  and  Quality  (AHRQ),  on 
matters  related  to  actions  of  the  Agency 
to  enhance  the  quality,  improve 
outcomes,  reduce  costs  of  health  care 
services,  improve  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services. 

The  Council  is  composed  of  members 
of  the  public  appointed  by  the  Secretary 
and  Federal  ex-officio  members.  Donald 
M.  Berwick,  M.D.,  the  Council 
chairman,  will  preside. 

II  Agenda 

On  Friday,  July  28,  2000,  the  meeting 
will  begin  at  8:30  a.m.,  with  the  call  to 


order  by  the  Council  Chairman.  The 
Director,  AHRQ,  will  present  the  status 
of  the  Agency's  current  research, 
programs  and  initiativps.  Tentative 
agenda  items  include  technology 
assessment,  international  health, 
research  on  health  insurance  and  costs, 
and  the  Agency's  grant  process.  The 
official  agenda  will  be  available  on 
AHCPR's  website  at  v\'wta  .ahrq.gov  no 
later  than  July  10,  2000.  The  meeting 
will  adjourn  at  4  p.m. 

Dated:  June  27,  2000. 
John  M.  Eisenberg, 
Director. 
[FR  Doc.  00-17370  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4160-00-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Community/Tribal  Subcomnfilttee  to  the 
Board  of  Scientific  Counselors. 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Cummittee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  aimounces  the  following 
subcommittee  meeting. 

Name:  Community /Tribal  Subcommittee 
(CTS). 

Times  and  Dates:  9  a.m.-4:30  p.m.,  July  26, 
2000;  9  a.m.-3  p.m.,  July  27.  2000. 

P/ace;  Tulane  University,  School  of  Public 
Health,  CAEPH,  Suite  800.  1440  Canal  Street, 
New  Orleans,  Louisiana  70112 

Status:  Open  to  the  public,  limited  by  the 
space  available.  The  meeting  room 
accommodates  approximately  35  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  of  Scientific  Counselors  advice  and 
citizen  input,  as  well  as  recommendations  on 
community  and  tribal  programs,  practices, 
and  policies  of  the  Agency.  The 
subcommittee  reports  directly  to  the  Board  of 
Scientific  Counselors. 

Matters  To  Be  Discussed:  Issues  and 
concerns  of  the  Community /Tribal 
Subcommittee  as  related  to  ATSDR's 
community  and  tribal  programs.  ATSDR  will 
provide  an  update  on  the  Environmental 
Health  Research  Agenda,  initiate  a  discussion 
on  how  recently  finalized  Public  Health 
Assessments  (PHAs)  have  addressed 
community  concerns  (more  extensive 
discussion  of  this  topic  will  occur  at  a  future 
meeting);  the  process  for  conducting  an 
evaluation  of  PHAs;  and,  the  CTS  will  give 
an  update  on  cultural  sensitivity  training. 

Contact  Person  for  More  Information: 
Sandra  Coulberson,  Principal  ATSDR 
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Contact,  ATSDR,  M/S  E-56.  1600  Clifton 
Road,  NE,  Atlanta,  GA  30333,  telephone  404/ 
639-6002. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  3.  2000. 

Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  00-17292  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-47-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

AIDS  Prevention  and  Surveillance 
Project  Reports  (0920-0208)— 
extension — National  Center  for  HIV, 
STD,  and  TB  Prevention  (NCHSTP), 
Centers  for  Disease  Control  and 
Prevention  (CDC) — proposes  to  continue 
data  collection  for  the  AIDS  Prevention 
and  Surveillance  Project  Reports, 
previously  approved  under  OMB  No. 
9020-0208.  This  request  is  for  a  3-year 
extension  of  clearance.  CDC  funds 
cooperative  agreements  for  65  HIV 
Prevention  Projects  (50  states,  6  cities,  7 
territories.  Washington,  D.C.,  and  Puerto 
Rico).  The  cooperative  agreements 
support  covmseling,  testing,  referral,  and 
partner  notification  programs  conducted 
by  official  public  health  agencies  of 
states,  territories,  and  localities  (project 
areas).  HFV  counseling  and  testing  in 
STD  clinics,  Women's  Health  Centers, 
Drug  Treatment  Centers,  and  other 
health  agencies  has  been  described  as  a 
primar\'  prevention  strategy  of  the 
national  HIV  Prevention  Program.  These 
project  areas  have  increased  HIV 
coimseling  and  testing  activities  to 


specifically  reacn  more  minorities  and 
women  of  child  bearing  age. 

CDC  is  responsible  for  monitoring  and 
evaluating  HIV  prevention  activities 
conducted  under  the  cooperative 
agreement.  Counseling  and  testing 
programs  are  a  major  component  of  the 
HIV  Prevention  Program.  Without  data 
to  measure  the  impact  of  counseling  and 
testing  programs,  priorities  cannot  be 
assessed  and  redirected  to  prevent 
further  spread  of  the  virus  in  the  general 
population.  CDC  needs  information 
from  all  project  areas  on  the  number  of 
at-risk  persons  tested  and  the  number 
positive  for  HTV.  The  HIV  Counseling 
and  Testing  Report  Form  provides  a 
simple  yet  complete  means  to  collect 
this  information. 

Respondents  will  be  able  to  use  either 
a  manual  or  an  electronic  scan  form. 
Seventeen  respondents  (project  areas) 
will  use  the  manual  data  collection  tool. 
It  takes  approximately  2  hours  to 
complete  the  form.  The  respondents 
will  complete  the  form  4  times  each 
year  for  a  total  burden  of  8  hours  per 
year  per  project  area.  Forty-eight  (48) 
respondents  (project  areas)  will  use  the 
scan  form  or  client  record  format.  It  will 
take  approximately  15  minutes  for  each 
project  area  to  transfer  data 
electronically  on  a  quarterly  basis  for  a 
total  burden  per  project  area  of  1  hour 
per  year.  Therefore,  the  total  aimualized 
burden  houxs  are  184.  This  request  is  for 
a  3  year  extension. 


Respondents 


Number 
of  re- 
spond- 
ents 


Number  of 
responses 
per  re- 
spondent 


Average 
burden  re- 
sponse (In 
hrs.) 


Manual  Form  Project  Areas 
Scan  Form  Project  Areas  ... 


17 
48 


.25 


Dated:  June  30,  2000. 
Kathy  Cahill, 

Associate  Director  for  Policy,  Planning  and 
Evaluation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-17177  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4->63-i8-¥ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00006] 

Intervention  Epidemiologic  Research 
Study  of  HIV/AIDS:  Notice  of 
Availability  of  Funds 

.A  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  to  support  a  prospective  study 
to  develop  and  evaluate  the  role  of 
different  levels  of  assistance  with  and 
observation  of  the  administration  of 
antiretroviral  (ARV)  therapy  for  the 
treatment  of  HTV-l  infection.  This 


program  addresses  the  "Healthy  People 
2010"  focus  area  of  HIV. 

The  purpose  of  the  program  is  to 
investigate  whether  different  levels  of 
support  have  an  impact  on:  improving 
virologic,  inmnmologic,  and  clinical 
outcomes  of  HIV  disease;  on  the 
development  of  HIV-1  ARV  drug 
resistance;  and  on  therapeutic  plasma 
drug  concentrations.  Innovative 
applications  are  invited  that  assess  the 
impact  of  three  different  levels  of 
administration  and  oversight  of 
antiretroviral  treatment:  (1)  Directly 
observed  antiretroviral  therapy  PART), 
the  relative  "gold  standard"  of  what  is 
achievable  with  maximum  adherence 
support — any  setting  or  system  in  which 
antiretroviral  medications  are  routinely 
dispensed  by  dose  and  per-dose 
medication  record  is  kept.  Possible 
examples  of  such  settings  include  but 
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are  not  limited  to  residential  treatment 
facilities,  prisons,  and  methadone 
clinics;  (2)  Standard  of  care:  provision 
of  the  level  of  support  typically 
available  through  comprehensive  HIV 
care  clinics,  and  may  include  measures 
such  as  individual  counseling,  group 
couinseling.  and  use  of  ancillary  aids;  (3) 
Intensive  adherence  support:  any  setting 
or  system  for  support  in  which  the  HIV- 
infected  person  has  at  least  weekly,  and 
ideally  more  frequent,  contact  with  the 
adherence  support  model.  Possible 
settings  include  but  are  not  limited  to 
day  health  centers,  methadone  clinics, 
or  visiting/home  services.  This  arm 
could  allow  for  the  development  or 
refinement  of  creative  adherence 
support  systems  that  may  be  integrated 
into  ongoing  care  and  services. 

B.  Eligible  .Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  L,aw  104-65  states  that  an    . 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2000  to  fund  approximately  2 
awards.  It  is  expected  that  the  average 
award  will  be  approximately  $200,000. 
It  is  expected  that  the  awards  will  begin 
on  or  about  September  30,  2000,  and 
will  be  made  for  a  12-month  budget 
period,  within  a  project  period  of  up  to 
foiu-  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availabilitv  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  these  programs,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  conducting 
activities  listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

Successful  applicants  addressing  the 
same  research  issue  should  be  willing  to 


jointly  develop  the  study  protocol  in 
collaboration  with  other  CDC-sponsored 
researchers.  This  will  include 
developing  and  using  common  data 
collection  instruments,  specimen 
collection  protocols,  and  data 
management  procediues,  as  determined 
in  post-award  grantee  planning 
conferences.  Recipients  will  be 
encouraged  to  work  collaboratively  as  a 
study  group  to: 

a.  Develop  the  research  study 
protocols  and  standardized  data 
collection  forms,  specimen  collection, 
£uid  laboratory  testing  across  sites.  This 
includes  transfer  of  certain  specimens  to 
a  central  repository  and  tran.sfer  of  other 
specimens  to  designated  laboratories  for 
specific  laboratory  studies. 

b.  Identify,  recruit,  obtain  informed 
consent  ft-om,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  the  study  protocols  and 
the  program  requirements. 

c.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocols. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e.  Contribute  blood  specimens  of 
study  participants  as  determined  by  the 
protocol  requirements  for  shipment  and 
storage  at  a  centralized  repository 
system. 

{.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

c.  Assist  in  designing  a  data 
management  system. 

d.  Assist  in  performance  of  selected 
laboratory  tests. 

e.  Work  collaboratively  with 
investigators  to  help  facilitate  research 
activities  across  sites  involved  in  the 
same  research  project. 

f.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
your  application.  Your  application  will 
be  evaluated  on  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 


out  your  program  plan  Follow  the 
directions  for  completing  the 
application  that  are  found  in  the  Public 
Health  Service  (PHS)  398  form. 

F.  Submission  and  Deadline 

Submit  the  origiiidl  and  five  copies  of 
PHS-398  (OMB  Number  0925-O001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  August  17.  2000,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  or  timely 
mailing. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  (1)  and  (2) 
above  are  considered  late  applications, 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Applicants  will  be 
ranked  on  a  scale  of  100  maximum 
points  according  to  the  research  area 
identified.  Applications  must 
demonstrate  the  applicant's  ability  to 
address  the  research  in  a  collaborative 
manner  with  other  recipients. 
Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted,  as  they  specifically  describe 
the  applicant's  abilities  to  meet  the 
following  criteria: 

1.  Recruitment,  Retention,  and 
Adherence  to  Study  Protocol  (35  Points) 

a.  Extent  of  applicant's  experience  in 
HTV  infection  epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
recruit  and  follow  HIV-infected  persons 
in  longitudinal  research  studies. 

c.  Evidentie  of  ability  to  provide  at 
least  two  or  preferablv  three  types  of 
adherence  support:  DART  (each  dose 
dispensed  and  per-dose  medication 
record  kept):  intensive  adherence  « 
support  (at  least  weekly  and  ideally 
more  frequent  contact  with  care  model); 
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and  standard  of  care  (such  as  support 
provided  at  comprehensive  HIV 
treatment  clinics). 

d.  Ability  to  recruit  and  retain  at  least 
50  and  ideally  100  HIV-infected  persons 
in  each  adherence  model  annually  (150- 
300  persons  total)  fulfilling  the 
objectives  of  the  study.  Multiple  sites 
may  be  used  to  accomplish  these  goals. 

e.  Evidence  of  availabilit\  of 
comparable  populations  among  the 
three  adherence  models,  especially  with 
regards  to  stage  of  disease,  quality  of 
clinical  care,  and  antiretroviral 
experience. 

I.  Evidence  of  ability  to  collect 
complete  data  and  to  obtain  regular 
blood  samples  and  sufficiently  large 
blood  samples  from  HIV-infected 
persons  for  testing  as  will  be  determined 
in  the  study  protocol. 

g.  Ability  to  oversee  specimen 
collection  for  the  timely  processing, 
storage,  and  retrieval  of  laboratory 
specimens  as  needed  for  the  study- 

h.  Ability  to  measure  costs  associated 
with  adherence  interventions  as  well  as 
those  associated  with  HIV  care 
provision. 

2.  Description  and  Justification  of 
Research  Plans  (25  Points) 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 

b.  Understanding  of  research 
objectives  as  evidence  by  the  high 
quality  and  scientific  rigor  of  the 
proposed  plan  for  research  and  a  study 
design  that  is  appropriate  to  answer 
research  questions. 

c.  The  inclusion  of  innovative 
approaches  to  provide  intensive 
adherence  support.  These  approaches 
may  be  existing  or  may  be  designed  and 
implemented  specifically  for  this  study. 

a.  As  more  than  one  applicant  may  be 
funded,  extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
all  successful  applicants  to  develop  a 
common  core  research  protocol  across 
funded  sites. 

e.  Feasibility  of  plans  to  follow  study 
participants  particularly  treatment 
experienced  patients.  This  includes 
demonstration  of  the  experience  of  the 
investigator  in  following  HIV-infected 
persons,  cuid  the  comprehensiveness  of 
the  plan  to  protect  the  rights  and 
confidentiality  of  all  participants. 

f.  Thoroughness  of  plans  for  data 
management,  data  analysis,  and 
laboratorv  analysis;  reasonableness  of 
data  collected:  and  statistical  rigor, 

g.  Extent  to  which  the  application 
demonstrates  feasible  plans  for 
coordinating  research  activities  of 
multiple  local  study  sites,  where 
appropriate,  and  with  CDC.  Letters  of 


support  from  cooperating  organizations 
that  demonstrate  the  nature  and  extent 
of  such  cooperation  should  be  included, 
h.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes:  (1)  The 
proposed  plan  for  the  inclusion  of  racial 
and  etluiic  minority  populations  for 
appropriate  representation;  (2)  The 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  A 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  (4)  A 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  v«th 
communities  and  recognition  of  mutual 
benefits. 

3.  Research  and  Intervention  Capability 
(20  Points) 

a.  Applicant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  accurate  data  in  a 
timely  manner. 

b.  Demonstration  of  working 
relationships  with  the  proposed 
investigators  and  extent  to  which 
services  to  be  provided  by  external 
experts  or  consultants  are  docvmiented 
by  memoranda  of  agreement. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research, 

d.  Ability  to  sustain  adherence 
support  mechanisms  at  the  cessation  of 
study. 

4.  Staffing,  Facilities,  and  Time  line  (20 
Points) 

a.  Availability  of  qualified  and 
experienced  persoimel  with  sufficient 
time  dedicated  to  the  proposed  project. 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  persoimel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

d.  Adequacv  of  facilities,  equipment, 
data  management  resources,  and 
systems  for  ensuring  data  security  and 
patient  confidentiality, 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (Not  Scored) 

a.  Budget:  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 


allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  hiunan  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  ConfidenUality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-6    Patient  Care 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
section  241(a)  and  247b(k)(2)l,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.943. 

J.  Where  To  Obtain  Additional 

Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
apphcation  kit,  call  1-888-GRANTS4 
(1-888  472-6874),  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Aimouncement  number  of  interest. 
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If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Brenda  Hayes,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  00006,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Grants  Management  Office  Room  3000, 
Attn:  Colgate  Building,  2920 
Brandywine  Rd.,  Mailstop  E-15, 
Atlanta,  GA  30341,  telephone  (770) 
488-2741,  Email  address  bkh4@cdc.gov 

For  program  technical  assistance, 
contact:  Jeff  Efird,  MPA,  Deputy  Chief, 
Epidemiology  Branch,  Division  of  HIV/ 
AIDS  Prevention,  Surveillance  & 
Epidemiology,  National  Center  for  HIV, 
STD.  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  E-45, 
Atlanta,  Georgia  30333,  Telephone  (404) 
639-6130,  E-mail  jlel@cdc.gov 

Dated:  July  3,  2000. 
Ron  Van  Duyne, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-17294  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease.  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grant  for 
Research  on  the  Impact  of  Laws  and 
Policies  on  Public  Health  Program 
Announcement  #00051 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Grant  for  Research  on  the  Impact 
of  Laws  and  Policies  on  Public  Health, 
Program  Announcement  #00051. 

Times  and  Dates:  7  p.m.-7:30  p.m.,  August 
1,  2000  (Open):  7:30  p.m.-9:30  p.m.,  August 
1,  2000  (Closed);  8  a.m.-4:30  p.m.,  August  2. 
2000  (Closed). 

Place:  Airport  Crowne  Plaza  Hotel, 
Virginia  Avenue,  Atlanta,  Georgia  30344. 
Telephone  404/768-6660. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 


Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #00051. 

Contact  Person  for  More  Information: 
Richard  A.  Goodman,  M.D.,  M.P.H.,  Senior 
Advisor  for  Science  and  Policy,  Centers  for 
Disease  Control  and  Prevention  ^  1600  Clifton 
Road  m/s  D03,  Atlanta,  Georgia  30333. 
Telephone  404/639-7400,  email 
rag4@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  3,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  CDC. 

[FR  Doc.  oa-17293  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Safety  Research:  Availability  of 
Cooperative  Agreements;  Request  for 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  research  funds  for  fiscal 
year  (FY)  2000  to  support  research  in 
the  following  areas  of  produce  safety, 
egg  safety,  development  of  extraction 
procedures  of  foodborne  viruses  from 
foods  to  enhance  detection,  and  food 
service,  transportation,  and  consumer 
practices.  Approximately  $600,000  will 
be  available  in  FY  2000.FDA 
anticipates  making  three  to  four  awards 
at  $100,000  to  $200,000  (direct  and 
indirect  costs)  per  award  per  year. 
Support  of  these  agreements  may  be  up 
to  3  years.  The  number  of  agreements 
funded  will  depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  project.  After  the  first  year, 
additional  years  of  noncompetitive 
support  are  predicated  upon 
performance  and  the  availability  of 
Federal  fiscal  year  funds. 
DATES:  Submit  applications  by  August 
24.  2000. 

ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Maiu-a  C.  Stephanos,  Grants 


Management  Specialist,  Grants 
Management  Office  (HFA-520), 
Division  of  Contracts  and  Procurement 
Management,  Office  of  the  Director, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  2129,  Rockville,  MD 
20857, 301-827-7183,  FAX  301-827- 
7106,  e-mail:  mstephal@oc.fda.gov. 
(Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  rm.  2129,  5630  Fishers 
Lane,  Rockville,  MD  20852). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  ddministrative  and 
financial  management  aspects  of  this 
notice:  Maura  C.  Stephanos  (address 
above). 

Regarding  the  programmatic  aspects 
of  this  notice:  Marianne  D.  Miliotis, 
Food  Safety  Initiative  Extramural 
Research  Coordinator,  Office  of  Plants, 
Dairy  Foods,  and  Beverages  (HFS-327), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-205-4824, 
e-mail:  mmilioti@bangate.fda.gov. 

SUPPLEMENTARY  INFORMATION:  FDA  will 
support  the  research  studies  coverej}  by 
this  notice  under  section  301  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance.  No.  93.103. 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  Applicants 
may  obtain  a  hard  copy  of  the  "Healthy 
People  2010"  objectives,  vols.  I  and  II, 
conference  edition  (B0074)  for  $22  per 
set,  by  writing  to  the  Office  of  Disease 
Prevention  and  Health  Promotion 
(ODPHP)  Communication  Support 
Center  (Center),  P.O.  Box  37366, 
Washington,  DC  20013-7366.  Each  of 
the  28  chapters  of  "Healthy  People 
2010"  is  priced  at  $2  per  copy. 
Telephone  orders  can  be  placed  at  the 
Center  on  301-468-5690.  The  Center 
also  sells  the  complete  conference 
edition  in  CD-ROM  format  (B0071)  for 
$5.  This  publication  is  available  as  well 
on  the  Internet  at  wwvv.health.gov/ 
healthypeople.  Internet  viewers  should 
proceed  to  "Publications." 
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I.  Background 

FDA  IS  mandated  by  the  President's 
Food  Safety  Initiative  (FSI)  to  reduce  the 
incidence  of  foodborne  illness  to  the 
greatest  extent  feasible.  Research  in  food 
safety  seeks  to  reduce  the  incidence  of 
foodborne  illness  by  improving  our 
ability  to  detect  and  enumerate 
pathogens  in  the  food  supply  and  to 
find  new  ways  to  control  them.  In  FY 
1998.  the  Center  for  Food  Safetv  and 
.■\pplied  Nutrition  (CFSAN)  obligated  $2 
million  to  support  eight  multiyear 
cooperative  agreements  This  extramural 
program  inaugurated  a  novel 
collaborative  research  effort  between 
CFSAN  and  academic  scientists,  and 
leveraged  expertise,  not  found  within 
FDA.  to  accelerate  ongoing  research 
Collaborations  such  as  these  provide 
information  critical  to  food  safety 
guidance  and  policymaking,  and 
stimulate  fruitful  interactions  between 
FDA  scientists  and  those  within  the 
greater  research  community. 

In  continuation  of  this  effort,  CFSAN/ 
FSI  will  provide  FY  2000  hinds  to  be 
used  for  research  to  help  ensure 
produce  and  egg  safety,  develop 
extraction  methods  for  viruses  in  foods, 
and  determine  food  storage  practices 
from  processing  to  consumption, 

II.  Research  Goals  and  Objectives 

The  goals  and  objectives  of  this 
program  will  be  to:  (1)  Ensure  produce 
safety  by  standardizing  inoculation 
methods  for  determining  the  efficacy  of 
antimicrobial  chemicals  or  technologies 
or  for  vahdation  of  Hazard  Analysis 
Critical  Control  Point  (HACCP)  systems, 
particularly  in  fresh  or  minimally 
processed  produce;  (2)  evaluate 
surrogate  microorganisms  for  use  in 
HACCP  validation;  (3)  ensiu-e  egg  safet\' 
by  developing  improved  sampling  and 
detection  methods  for  detection  of  low- 
levels  of  and  enumeration  of  Salmonella 
Enteritidis  (S.  Enteritidis)  in  eggs;  (4) 
develop  extraction  and  processing 
methods  suitable  for  reverse- 
transcription  polymerase  chain  reaction 
(RT-PCR)  based  identification/detection 
of  foodborne  viruses:  and  (5)  obtain 
information  to  support  the  science 
behind  the  U,S,  Public  Health  Service 
Food  Code,  which  provides  guidance  to 
the  retail  and  food  service  industry',  as 
well  as  information  to  support  guidance 
to  the  consumer. 

Projects  that  fulfill  any  one  of  the 
following  specific  objectives  will  be 
considered  for  funding.  Applications 
may  address  only  one  project  objective; 
however,  applicants  may  submit  more 
than  one  application  for  any  of  the 
project  objectives.  The  project  objectives 
are  listed  below  in  order  of  priority. 


A.  Project  Objective  1  (Priority  It  1) 

The  first  priority  is  to  develop 
extraction  and  processing  methods 
suitable  for  RT-PCR  based 
identification/detection  of  foodborne 
viruses,  such  as  Hepatitis  A  virus  (HAV) 
and  Norwalk  virus.  Commodities  of 
interest  include  raw  or  minimally 
processed  foods,  such  as  strawberries, 
raspberries,  grapes,  tomatoes,  and 
seafood  Extraction  and  sample 
processing  methods  must  not  interfere 
or  inhibit  RT-PCR  based  detection  of 
the  virus(es)  and  be  applicable  for 
analysis  of  large  or  bulk  quantities  of 
foods.  The  entire  methodology,  from 
extraction  to  detection,  must  include 
appropriate  and  exhaustive  positive  and 
negative  controls  to  ensure  validity  of 
the  extraction,  processing,  and  detection 
(RT-PCR  based)  methods.  These 
controls  must  also  include  those 
designed  to  confirm  or  exclude  the 
absence  of  viral  particle/genome 
contamination  among  and/or  between 
food  samples  and  reagents. 

B.  Project  Objective  2  (Priority  #2) 

The  second  priority  is  to  determine 
the  effect  of  different  inoculation 
procedures  (e.g.  dipping,  spraying, 
spotting)  on  the  efficacy  of  disinfectants 
and  intervention  technologies  to  remove 
or  inactivate  microorganisms,  and 
determine  how  procedures  perform 
under  practical  conditions.  Ensuring 
produce  that  is  safe  for  the  consumer  to 
eat  is  a  major  priority.  Research  needed 
to  address  this  issue  includes  standard 
inoculation  methods  for  performing 
challenge  studies.  FDA  has  continually 
sponsored  research  in  intervention 
strategies  to  mitigate  the  risk  of 
foodborne  illness  and  reviewed 
applications  for  new  antimicrobial 
agents  and  intervention  technologies. 
The  initiative  provides  an  opportunity 
to  expand  the  range  of  research 
questions  addressed  by  FDA  in 
inter\'ention  strategies  for 
standardization  of  inoculation 
procedures  for  testing  efficacy  of 
intervention  strategies.  Currently, 
challenge  inoculation  methods  tend  to 
allow  limited  times  for  attachment  of 
cells  to  food  surfaces  (and  often  under 
unrealistic  conditions).  This  makes 
interpretation  of  the  results  difficult. 
Published  studies  have  also 
demonstrated  problems  with  statistical 
reproducibility  when  the  attachment 
period  is  lengthened.  An  ideal 
inoculation  protocol  would  permit 
sufficient  time  for  cell  attachment  xmder 
conditions  simulating  those 
encountered  in  food  growing  and 
processing  envirormients,  such  as  low 
nutrient  levels  and  ambient 


temperatures.  The  protocol  tests  must 
include  a  comparison  of  application 
techniques  including  spot,  spray,  and 
dip  inoculation  methods. 

C.  Project  Objective  3  (Priority  #3j 

To  determine  whether  consumer  and 
industry  practices  are  sufficient  to 
protect  the  consiuner  from  foodborne 
illness,  research  is  needed  in  the 
following  areas: 

(1)  Examine  acceptability  of  the  U.S. 
Public  Health  Service  Food  Code's 
requireme^s  for:  (a)  Four-hour  holding 
limit  for  alT  foods  at  ambient 
temperature,  (b)  the  appropriateness  for 
cooling  foods  from  140  to  41  V2F  in  6 
hours,  and  (c)  the  potential  impact  for 
himian  health  risks  if  hot  foods  are  held 
at  130  V2F. 

(2)  Quantitatively  describe  whether 
cooking  practices  used  in  the  home  are 
sufficient  to  inactivate  pathogenic 
bacteria,  viruses,  or  parasites  that  may 
be  present  in  specific  foods. 

(3)  Explore  consumer  practices  related 
to  storage  of  selected  food  products, 
including  when  and  where  it  is  stored 
in  the  refrigerator,  refrigerator 
temperatures,  length  of  time  refrigerated 
food  is  kept,  and  consumer  knowledge 
and  beliefs  related  to  food  safety  and 
refrigeration. 

D.  Project  Objective  4  (Priority  #4^ 

To  ensure  that  eggs  are  safe,  there  is 
a  need  to  study  egg  safety,  specifically 
sampling  and  detection  methods  for  S. 
Enteritidis  in  eggs  and  layer  flocks. 
Current  egg  sampling  practices  may  fail 
to  detect  low  levels  of  S.  Enteritidis. 
Therefore,  there  is  a  need  to: 

(1)  Develop  improved  sampling  and 
detection  methods  to  detect  low-levels 
of,  and  more  significantly  enimierate,  S. 
Enteritidis  in  eggs  and  layer  flocks.  The 
development  of  a  sampling  plan  should 
be  based  on  known  incidence  data  to 
ensure  that  a  negative  test  result  from  a 
sample,  indicates  with  a  high  level  of 
confidence  that  the  organism  is  not 
present  in  the  entire  lot  or  shipment. 
The  sampling  plan  should  consider  not 
only  occurrence  of  S.  Enteritidis,  but 
also  dispersion  or  distribution  of  this 
pathogen  among  groups  of  eggs,  and 
should  be  statistically  superior  to 
present  sampling  and  detection 
techniques. 

(2)  Develop  better  on-farm  indicators 
for  predicting  whether  eggs  are 
contaminated  with  S.  Enteritidis. 

E.  Project  Objective  5  (Priority  #5^ 

The  fifth  priority  is  to  determine 
which  microorganisms  are  most  suitable 
for  use  as  surrogates  for  foodborne 
pathogens  and  are  appropriate  for 
specific  commodities  in  challenge 
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studies  to  validate  microbial  hazard 
reduction  technologies.  The 
experimental  use  of  pathogenic 
microorganisms  in  food  establishments 
or  pilot  plants  is  generally 
contraindicated,  but  it  is  necessary  to 
perform  challenge  studies  to  validate 
microbial  hazard  reduction 
technologies.  In  order  to  overcome  this 
problem,  the  comparison  of  surrogate 
microbes  to  pathogenic  counterparts 
(bacteria,  viruses,  and  parasites)  is 
necessary.  Surrogates  that  are 
appropriate  for  specific  commodities 
should  be  proposed.  They  should 
exhibit  similar  growth  and  binding 
characteristics,  on  a  target  commodity, 
of  the  foodbome  pathogen  represented, 
and  should  exhibit  equivalent  resistance 
to  common  classes  of  disinfectants. 
Successful  projects  will  recommend 
surrogates  based  on  a  range  of 
comparative  physiological,  genetic,  and 
kinetirs  studies 

III.  Human  Subject  Protection  and 
Informed  Consent 

A  Protection  of  Human  Research 
Subjects 

Some  activities  carried  out  by  a 
recipient  under  this  announcement  may 
be  governed  by  the  Department  of 
Health  and  Human  Services  (DHHS) 
regulations  for  the  protection  of  human 
research  subjects  (45  CFR  part  46). 
These  regulations  require  recipients  to 
^'stabli.sh  procedures  for  the  protection 
of  subjects  mvolved  in  any  research 
activities.  Prior  to  funding  and  upon 
request  of  the  Office  for  Protection  from 
Research  Risks  (OPRR),  prospective 
recipients  must  have  on  file  with  OPRR 
dn  assurance  to  comply  with  45  CFR 
part  46  This  assurance  to  comply  is 
(ailed  an  .Assurance  document.  It 
includes  the  designated  Institutional 
Review  Board  (IRB)  for  review  and 
approval  of  procedures  for  carrying  out 
anv  research  activities  occurring  in 
coiijunction  with  this  award.  If  an 
applicable  Assurance  document  for  the 
applicant  is  not  already  on  file  with 
OPRR,  a  formal  request  for  the  required 
Assurance  will  be  issued  by  OPRR  at  an 
appropriate  point  in  the  review  process, 
prior  to  award,  and  examples  of 
required  materials  will  be  supplied  at 
that  time.  No  applicant  or  performance 
site,  without  an  approved  and 
applicable  Assurance  on  file  with 
OPRR,  may  spend  funds  on  human 
subject  activities  or  accrue  subjects.  No 
performance  site,  even  with  an  OPRR- 
approved  and  applicable  Assurance, 
may  proceed  without  approval  by  OPRR 
of  an  applicable  Assurance  for  the 
recipients.  Applicants  may  wish  to 
contact  OPRR  by  facsimile  (301-402- 


0527)  to  obtain  preliminary  guidance  on 
human  subjects  issues.  When  contacting 
OPRR,  applicants  should  provide  their 
institutional  affiliation,  geographic 
location,  and  all  available  Request  for 
Applications  (RFA)  citation 
information. 

Applicants  are  advised  that  the 
section  on  human  subjects  in  the 
application  kit  entitled  "Section  C. 
Specific  Instructions — Forms,  Item  4, 
Human  Subjects,"  on  pages  7  and  8  of 
the  application  kit,  should  be  carefully 
reviewed  for  the  certification  of  IRB 
approval  requirements.  Documentation 
of  IRB  approval  for  every  participating 
center  is  required  to  be  on  file  with  the 
Grants  Management  Officer,  FDA.  The 
goal  should  be  to  include  enough 
information  on  the  protection  of  human 
subjects  in  a  sufficiently  clear  fashion  so 
reviewers  will  have  adequate  material  to 
make  a  complete  review.  Those 
approved  applicants  who  do  not  have  a 
current  Multiple  Project  Assurance  with 
OPRR  will  be  required  to  obtain  a  Single 
Project  Assurance  from  OPRR  prior  to 
award. 

B.  Informed  Consent 

Consent  and/or  assent  forms,  and  any 
additional  information  to  be  given  to  a 
subject,  should  accompany  the  grant 
application.  Information  that  is  given  to 
the  subject  or  the  subject's 
representative  must  be  in  language  that 
the  subject  or  his  or  her  representative 
can  understand.  No  informed  consent, 
whether  oral  or  written,  may  include 
any  language  through  which  the  subject 
or  the  subject's  representative  is  made  to 
waive  any  of  the  subject's  legal  rights, 
or  by  which  the  subject  or 
representative  releases  or  appears  to 
release  the  investigator,  the  sponsor,  or 
the  institution  or  its  agent  from  liability 

If  a  study  involves  both  adults  and 
children,  separate  consent  forms  should 
be  provided  for  the  adults  and  the 
parents  or  guardians  of  the  children. 

C.  Elements  of  Informed  Consent 

The  regulations  on  informed  consent 
are  set  forth  in  45  CFR  46.116  and  21 
CFR  50.25.  The  basic  elements  of 
informed  consent  are  as  follows: 

1 .  Basic  Elements  of  Informed  Consent 

In  seeking  informed  consent,  the 
following  information  shall  be  provided 
to  each  subject. 

•  A  statement  that  the  study  involves 
research,  an  explanation  of  the  purposes 
of  the  research  and  the  expected 
duration  of  the  subject's  participation,  a 
description  of  the  procedures  'o  be 
followed,  and  identification  of  any 
procedures  which  are  experimental. 


•  A  description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject. 

•  A  description  of  any  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research. 

•  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
treatment,  if  anv.  that  might  be 
advantageous  to  the  subject. 

•  A  statement  that  describes  the 
extent,  if  any,  to  which  confidentiality 
of  records  identifying  the  subject  will  be 
maintained,  and  that  notes  the 
possibility  that  FDA  may  inspect  the 
records. 

•  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 
whether  any  compensation  and  any 
medical  treatments  are  available  if 
injurv'  occurs  and.  if  so.  what  thev 
consist  of  or  where  further  information 
may  be  obtained. 

•  An  explanation  of  whom  to  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subject's 
rights,  and  whom  to  contact  in  the  event 
of  research-related  injur\'  to  the  subject. 

•  A  statement  that  participation  is 
voluntary-,  that  refusal  to  participate  will 
involve  no  penalty  or  loss  of  benefits  to 
which  the  subject  is  otherwise  entitled, 
and  that  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

2.  Additional  Elements  of  Informed 
Consent 

When  appropriate,  one  or  more  of  the 

following  elements  of  information  shall 
also  be  provided  to  each  subject. 

•  A  statement  that  the  particular 
treatment  or  procedure  mav  involve 
risks  to  the  subject  (or  to  the  embryo  or 
fetus,  if  the  subject  is  or  mav  become 
pregnant)  which  are  currently 
unforeseeable. 

•  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent. 

•  Any  costs  to  the  subject  that  may 
result  from  participation  in  the  research. 

•  The  consequences  of  a  subject's 
decision  to  withdraw  from  the  research 
and  procedures  for  orderly  termination 
of  participation  by  the  subject 

•  A  statement  that  significant  new 
findings  developed  during  the  course  of 
the  research  that  may  relate  to  the 
subject's  willingness  to  continue 
participation  will  be  provided  to  the 
subject. 

•  The  approximate  number  of  subjects 
involved  in  the  study. 

•  The  informed  consent  requirements 
are  not  intended  to  preempt  any 
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applicable  Federal.  State,  or  local  laws 
which  require  additional  information  to 
be  disclosed  for  informed  consent  to  be 
legally  effective. 

•  Nothing  in  the  notice  is  intended  to 
limit  the  authority  of  a  physician  to 
provide  emergency  medical  care  to  the 
extent  that  a  physician  is  permitted  to 
do  so  under  applicable  Federal,  State,  or 
local  law. 

IV'.  Reporting  Requirements 

A  Program  Progress  Report  and  a 
Financial  Status  Report  (FSR)  {SF-269) 
are  required.  An  original  FSR  and  two 
copies  shall  be  submitted  to  FDA's 
Grants  Management  Officer  (address 
same  as  given  above  for  Grants 
Management  Specialist)  within  90  days 
of  the  budget  expiration  date  of  the 
cooperative  agreement.  Failure  to  file 
the  FSR  (SF-269)  on  time  may  be 
grounds  for  suspension  or  termination 
of  the  agreement  Progress  reports  will 
be  required  quarterly  within  30  days 
folhiwing  each  fiscal  vear  quarter 
(January  31.  April  30.  )uly  30.  October 
31),  except  that  the  fourth  report  will 
serve  as  the  annual  report  and  will  be 
due  90  days  after  the  budget  expiration 
date.  CFSAN  program  staff  will  advise 
the  recipient  of  the  suggested  format  for 
the  Program  Progress  Report  at  the 
appropriate  time.  A  final  FSR  (SF-269). 
Program  Progress  Report  and  Invention 
Statement,  must  be  submitted  within  90 
days  after  the  expiration  of  the  project 
period,  as  noted  on  the  Notice  of  Grant 
Award. 

Program  monitoring  of  recipients  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  reviewed  and 
evaluated  at  least  quarterly  by  the 
Project  Officer  and  the  Project  Advisory 
Grnup  Project  monitoring  may  also  be 
m  the  form  of  telephone  conversations 
between  the  Project  Officer/Grants 
Management  Specialist  and  the 
Principal  Investigator  and/or  a  site  visit 
with  appiopriate  officials  of  the 
recipient  organization.  The  results  of 
these  monitoring  activities  will  be  duly 
recorded  in  the  official  file  and  may  be 
available  to  the  recipient  upon  request. 

V.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 

the  form  of  cooperative  agreements. 
These  cooperative  agreements  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  research  grant  programs 
of  the  PHS.  including  the  provisions  of 
42  CFR  part  52  and  4.5  CFR  parts  74  and 
92.  The  regulations  issued  under 
Executive  Order  12372  do  not  apply  to 
this  program. 


B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  public  or  private 
nonprofit  entity  (including  State  and 
local  units  of  goverrunent)  and  any  for- 
profit  entity.  For-profit  entities  must 
commit  to  excluding  fees  or  profit  in 
their  request  for  support  to  receive  grant 
awards.  Organizations  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1968  that  engage  in  lobbying  are 
not  eligible  to  receive  awards. 

C.  Length  of  Support 

The  length  of  support  will  be  for  up 
to  3  years.  Funding  beyond  the  first  year 
will  be  noncompetitive  and  will  depend 
on:  (1)  Satisfactory  performance  during 
the  preceding  year,  and/or  (2)  the 
availability  of  Federal  FY  funds. 

VI.  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency.  Accordingly,  FDA 
will  have  a  substantive  involvement  in 
the  programmatic  activities  of  all  the 
projects  funded  under  this  RFA. 
Substantive  involvement  includes  but  is 
not  limited  to  the  following: 

1.  FDA  will  provide  guidance  and 
direction  with  regard  to  the  scientific 
approach  and  methodology  that  may  be 
used  by  the  investigator. 

2.  FDA  will  participate  with  the 
recipient  in  determining  and  executing 
any:  (a)  Methodological  approaches  to 
be  used,  (b)  procedures  and  techniques 
to  be  performed,  (c)  sampling  plans 
proposed,  (d)  interpretation  of  results, 
and  (e)  microorganisms  and 
commodities  to  be  used. 

'      3.  FDA  will  collaborate  with  the 
recipient  and  have  final  approval  on  the 
experimental  protocols.  This 
collaboration  may  include  protocol 
design,  data  analysis,  interpretation  of 
findings,  coauthorship  of  publications 
and  the  development  and  filing  of 
patents. 

VII.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  RFA  will  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness. 
Applications  will  be  considered 
nonresponsive  if  they  are  not  in 
compliance  with  sections  VII.B  and  VIII 
of  this  document.  If  applications  are 
found  to  be  nonresponsive  to  this 
announcement,  they  will  be  returned  to 
the  applicant  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 


and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Responsive 
applications  will  also  be  subject  to  a 
second  level  of  review  by  a  National 
Advisory  Council  for  concurrence  with 
the  recommendations  made  by  the  first 
level  reviewers.  Final  funding  decisions 
will  be  made  by  the  Conmiissioner  of 
FDA  or  his  designee. 

B.  Review  Criteria 

The  funding  priority  categories  are  as 
follows:  Project  Objective  1 — first 
priority;  Project  Objective  2 — second 
priority;  Project  Objective  3 — third 
priority;  Project  Objective  4 — fourth 
priority,  and  Project  Objective  5 — fifth 
priority. 

Applicants  must  clearly  state  in  their 
applications  which  of  the  above- 
established  funding  priority  categories 
is  relevant  to  their  proposed  project. 
Applications  will  be  grouped,  reviewed, 
and  ranked  vdthin  each  funding  priority 
category.  Funding  priority  will  start 
with  the  highest  ranked  applications 
imder  each  of  the  five  objectives,  then 
the  second  highest,  etc.,  until  available 
funds  have  been  exhausted.  All 
applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  responsiveness.  Applications 
considered  nonresponsive  vrill  be 
returned  to  the  applicant  without  being 
reviewed.  Applicants  are  strongly 
encouraged  to  contact  FDA  to  resolve 
any  questions  regarding  criteria  prior  to 
the  submission  of  their  application.  All 
questions  of  a  technical  or  scientific 
nature  must  be  directed  to  the  CFSAN 
program  staff,  and  all  questions  of  an 
adininistrative  or  financial  nature  must 
be  directed  to  the  grants  management 
staff  (see  the  Information  Contact 
section  at  the  beginning  of  this 
document  for  addresses.)  Applications 
will  be  reviewed  and  scored  on  the 
following  criteria: 

1.  For  Project  Objective  3  only — 
Research  should  be  proposed  on 
commercial  time/temperature  practices. 
Food  Code  requirements,  home  cooking 
practices,  or  home  refrigeration 
practices,  that  is  within  Project 
Objective  3  in  Section  H.  Research  Goals 
and  Objectives  of  this  document; 

2.  For  Project  Objective  4  only — 
Research  should  be  proposed  on 
sampUng  and  detection  of  S.  Enteritidis 
in  eggs,  or  on  farm  indicators  for 
predicting  whether  eggs  are 
contaminated  with  S.  Enteritidis,  that  is 
vdthin  Project  Objective  4  in  Section  II. 
Research  Goals  and  Objectives  of  this 
document; 

3.  For  all  Project  Objectives — Whether 
the  proposed  study  is  within  the  budget. 
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and  costs  have  been  adequately  justified 
and  fully  documented; 

4.  For  all  Project  Objectives — 
Soundness  of  the  rationale  for  the 
proposed  study  and  appropriateness  of 
the  study  design  to  address  the 
objectives  of  the  RFA; 

5.  For  all  Project  Objectives — 
Availability  and  adequacy  of  laborttory 
facilities  and  equipment; 

6.  For  all  Project  Objectives — 
Availability  and  adequacy  of  support 
services,  e.g.,  biostatistical  computer, 
data  bases,  etc.,  and; 

7.  For  all  Project  Objectives — 
Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  support  staff 

V  Hi.  Submission  Requirements 

The  original  and  two  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  4/98)  or  the  original  and  two 
copies  of  PHS  5161  (Rev.  6/99)  for  State 
and  local  governments,  with  copies  of 
the  appendices  for  each  of  the  copies, 
should  be  delivered  to  Maxira  C. 
Stephanos  (address  above).  State  and 
local  governments  may  choose  to  use 
the  PHS  398  application  form  in  lieu  of 
PHS  5161.  The  application  receipt  date 
is  August  24,  2000.  No  supplemental  or 
addendum  material  will  be  accepted 
after  the  receipt  date.  The  outside  of  the 
mailing  package  and  item  2  of  the 
application  face  page  should  be  labeled: 
"Response  to  RFA  FDA  CFSAN-OO, 
Project  Objective  1  (1-5)." 

F\   Vlethod  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
retximed  to  the  applicant.  (Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office.) 

Do  not  send  applications  to  the  Center 
for  Scientific  Research  (CSR).  NIH.  Any 
application  that  is  sent  to  NIH,  that  is 
then  forwarded  to  FDA  and  not  received 
in  time  for  orderly  processing,  will  be 
deemed  unresponsive  and  returned  to 


the  applicant.  Instructions  for 
completing  the  application  forms  can  be 
found  on  the  NIH  home  page  on  the 
Internet  at  http://wvvrw.nih. gov. grants/ 
phs398/phs398.html;  the  forms  can  be 
foimd  at  http://wvrw.nih.gov/grants/ 
phs398/forms — toc.html.  However,  as 
noted  above,  applications  are  not  to  be 
mailed  to  NIH.  Applicants  are  advised 
that  FDA  does  not  adhere  to  the  page 
limitations  or  the  type  size  and  line 
spacing  requirements  imposed  by  NIH 
on  its  applications.  Applications  must 
be  submitted  via  mail  delivery  as  stated 
above.  FDA  is  unable  to  receive 
applications  via  the  Internet. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  4/98).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address. 

The  face  page  of  the  application 
should  reflect  the  request  for 
applications  number  RFA-FDA- 
CFSAN-OO,  Project  Objective  1  (2,  3,  4. 
or  5). 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(4))  and  FDA's 
implementing  regulations  (21  CFR 
20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of 
DHHS  or  by  a  coxirt,  data  contained  in 
the  portions  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,  etc..  by  the 
apphcant  as  containing  restricted 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

E>ated:  June  27,  2000. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  00-17276  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Wireless  Technology  Research: 
Effects  of  Radlofrequency  Energy  on 
Micronucleus  Formation;  Public 
Meeting 

agency:  Food  and  Drug  Administration, 

FiHS 

ACTION:  Notice  of  public  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  Radiofrequencv  Micronucleus 
Working  Group.  This  is  the  initial 
meeting  of  a  working  group  of  national 
and  international  scientific  experts 
convened  to  review  the  results  of 
studies,  previouslv  conducted  by 
Wireless  Technology  Research.  L.L.C., 
on  the  effects  of  radiofrequencv  energy 
on  micronucleus  formation,  and  to 
recommend  a  statement  of  work  for 
additional  research  This  meeting  is 
being  convened  as  the  initial  step  in  a 
Cooperative  Research  and  Development 
Agreement  (CR.\DA)  between  the  Center 
for  Devices  and  Radiological  Health  of 
FDA  and  the  Cellular 
Telecommunications  Industry 
Association  (CTIA),  consistent  with 
Appendix  A  of  the  CRADA.  The 
meeting  will  be  open  to  the  public. 

Date  and  Time:  The  meeting  will  be 
held  on  August  1.  2000,  8:30  a.m.  to  5 
p.m.,  and  on  August  2,  2000,  8:30  a.m. 
to  11:30  a.m. 

Location:  9200  Corporate  Blvd.,  rm 
020-B,  Rockville,  MD  20850. 

Contact:  Russell  Owen.  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration  (HFZ-114), 
12709  Twinbrook  Pkwv..  Rockville,  MD 
20857, 301-443-7118.  FAX  301-594- 
6775.  Further  information  about  the 
CRADA  is  available  at  http:// 
wrww.fda.gov/cdrh/ocd/ 
wlessphonecrada.html  on  the  Internet. 

Agenda:  On  August  1,  2000,  the 
working  group  will  hear  presentations 
related  to  radlofrequency  exposure 
systems  and  dosimetry  and  prior  reports 
of  micronucleus  formation  in  cells 
exposed  to  radlofrequency.  On  August 
2,  2000.  the  working  group  will  discuss 
the  types  of  studies  needed  to  further 
investigate  and  refine  prior  reports  of 
micronucleus  formation  caused  by 
radiofi^quency  exposure. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views  on 
issues  to  be  discussed  by  the  working 
group.  Written  submissions  may  be 
made  to  the  contact  person  bv  July  14, 
2000.  Oral  presentations  from  the  public 
will  be  scheduled  on  August  1 ,  2000, 
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between  approximately  3  p.m.  and  5 
p.m.  Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  July  14,  2000, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration.  5600  Fishers  Lane,  rm. 
12.^-16,  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
raeetmg  at  a  cost  of  10  cents  per  page. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
Toni  Fennell.  301-443-7118  at  least  7 
days  in  advance. 

Dated:  June  29.  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-17277  Filed  7-7-00;  8:45  am] 

BILLING  CODE  416CM)i-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  00O-1350] 

Draft  Guidance  for  Industry  on 
Combined  Oral  Contraceptives- 
Labeling  for  Healthcare  Providers  and 
Patients;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
.A.dmmistration  (FDA)  is  annoimcing  the 

availability  of  a  draft  guidance  for 
industry  entitled  "Combined  Oral 
Contraceptives— Labeling  for  Healthcare 
Providers  and  Patient.s  '  FDA's  Center 
for  Drug  Evaluation  and  Research  is 
issuing  this  draft  guidance  for  drug 
products  in  the  combined  oral 
contraceptives  class.  When  finalized, 
the  guidance  should  result  in  uniform 
labeling  among  combined  oral 
contraceptive  products.  Uniform 
labeling  is  important  to  phvsicians  and 
patients  when  they  read  and  try  to 
understand  efficacy  claims  and  safety 
risks  associated  with  drug  products  in 
this  class.  In  addition,  this  draft 
guidance  is  intended  to  provide 
sponsors  of  new  combined  oral 
contraceptive  drug  products  with  a 
labeling  template. 


DATES:  Submit  written  comments  on  the 
draft  guidance  by  September  8,  2000. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index. htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 
Branch  (HFD-210},  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lana  L.  Pauls.  Center  for  Drug 
Evaluation  and  Research  (HFD-SBO), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-4260. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Combined  Oral  Contraceptives — 
Labeling  for  Healthcare  Providers  and 
Patients."  The  draft  guidance  is 
intended  to  produce  uniform  labeling 
among  combined  oral  contraceptive 
products.  Uniform  labeling  is  important 
to  physicians  and  patients  in 
understanding  efficacy  claims  and 
safety  risks  associated  with  drug 
products  in  this  class.  The  draft 
guidance,  which  outlines 
recommendations  for  the  physician 
insert,  also  includes  a  labeling  template 
for  physician  labeling  and  instructions 
for  use  that  can  be  used  for  new  drug 
applications  and  abbreviated  new  drug 
applications.  Among  the  labeling 
recommendations  is  a  black  box 
warning  explaining  the  increased  risk  of 
serious  cardiovascular  side  effects 
associated  with  the  concomitant  use  of 
cigarettes  and  combined  oral 
contraceptives.  Once  the  draft  gmdance 
is  finalized,  the  recommended  text 
should  be  included  in  all  approved, 
pending,  and  future  applications.  This 
labeling  guidance  is  intended  to 
supersede  the  "Labeling  Guidance  for 
Combination  Oral  Contraceptives, 
Physician  and  Patient  Labeling,"  revised 
m  August  1994. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (62  FR  8961,  February  27, 
1997).  The  draft  guidance  represents  the 
agency's  cin-rent  thinking  on  combined 
oral  contraceptive  labeling  for 
healthcare  providers  and  patients.  It 


does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conmients  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  28,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-17278  Filed  7-7-00;  8:45  am] 

BtLUNG  COOE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  ana  Services 
Administration 

Notice  of  Correction 

AGENCY:  Health  Resources  and  Services 
Administration. 

ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  notice 
of  Monday,  Jime  5,  2000,  in  FR  Doc.  00- 
13951,  on  page  35657,  beginning  in  the 
first  column  under  grant  category  (2) 
"Partnership  for  State  Oral  Health 
Leadership  Cooperative  Agreement 
(MCHB),"  reference  is  made  to 
"Fimding  Priorities  and/or  Preferences: 
A  funding  preference  will  be  given  to 
institutions  of  higher  learning  with 
extensive  experience  in  early  discharge 
research,  linkage  wdth  the  Secretary's 
Advisory  Committee  on  Infant 
Mortality,  and  published  research  and 
recognition  in  the  relevant  field."  This 
reference  was  erroneous  and  should  be 
corrected  to  read:  "Funding  Priorities 
and/or  Preferences:  None." 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Heppel,  M.D..  Director,  Division 
of  Child,  Adolescent,  and  Family 
Health,  Maternal  and  Child  Health 
Bureau,  Health  Resources  and  Services 
Administration,  Room  18A-30, 
Parklawm  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857;  telephone  1-301- 
443-2250. 
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Dated.  |une  30,  2000. 
James  J.  Corrigan, 

Associate  Administrator  for  Management  and 
Program  Support. 

[FR  Doc.  00-17279  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Proposed  Eligibility  Criteria  tor  the 
Centers  of  Excellence  Program  m 
Health  Professions  Education  for 
Under-represented  Minority  Individuals 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  requests 
comments  on  proposed  eligibility 
criteria  for  the  Center  of  Excellence 
(COE)  program  in  health  professions 
education  for  under-represented 
minority  (URM)  individuals.  When 
finalized,  these  eligibility  criteria,  will 
be  used  to  determine  the  eligibility  of 
designated  health  professions  schools  in 
Fiscal  Year  2001.  The  designated  health 
professions  schools  are  schools  of 
allopathic  and  osteopathic  medicine, 
dentistry,  pharmacy,  and  graduate 
programs  in  behavioral  and  mental 
health.  The  COE  program  is  authorized 
by  section  736  of  the  Public  Health 
Service  Act  (the  Act)  (42  U.S.C.  293). 
DATES:  Interested  persons  are  invited  to 
conunent  by  August  9.  2000.  All 
comments  received  on  or  before  August 
9,  2000,  will  be  considered  in  the 
development  of  the  final  eligibility 
criteria  for  the  COE  program.  Comments 
will  be  addressed  individually  or  by 
group  in  the  final  notice  published  in 
the  Federal  Register. 
ADDRESSES:  All  written  comments 
cuncurnmg  this  notice  should  be 
submitted  to  Mario  A.  Manecci,  Acting 
Director,  Division  of  Health  Professions 
Diversity.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  8A-09.  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mario  A.  Manecci,  Acting  Director, 
Division  of  Health  Professions  Diversity; 
tejpphonp  (3011  443-2100. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  COE  program  supports  programs 
of  excellence  in  health  professions 
education  for  under-represented 
minority  (URM)  individuals  in 


designated  health  professions  schools. 
These  designated  health  professions 
school  COE  categories  are:  certain 
Historically  Black  Colleges  and 
Universities,  Hispanic,  Native 
American,  and  other  health  professions 
schools  that  meet  the  program 
requirements.  The  COEs  are  innovative 
resource  and  education  centers  to 
recruit,  train,  and  retain  URM  students 
and  faculty  at  health  professions 
schools.  They  carry  out  activities  to 
improve  information  resources,  clinical 
education,  curricula  and  cultiiral 
competence,  focusing  on  minority 
health  issues.  The  COEs  also  focus  on 
facilitating  faculty  and  student  research 
on  health  issues  particularly  affecting 
under-represented  minority  groups.  The 
ultimate  goal  of  the  COE  program  is  to 
strengthen  the  national  capacity  to 
produce  a  culturally  competent 
healthcare  workforce  diversity  that 
represents  the  U.S.  population. 

Proposed  Eligibility  Criteria 

The  Act  requires  the  designated 
schools  to  meet  each  of  four  general 
conditions  as  part  of  their  eligibility 
requirements.  The  schools  must:  (1) 
Have  a  significant  nxmiber  of  URM 
students  enrolled;  (2)  have  been 
effective  in  assisting  its  URM  students 
to  complete  the  educational  program 
and  receive  the  attached  degree;  (3)  have 
been  effective  in  recruiting  URM 
students  to  enroll  in  and  graduate  from 
the  school,  including  providing 
financial  assistance  and  encouraging 
URM  students  at  all  levels  of  education 
to  pursue  health  professions  careers; 
and  (4)  have  made  significant 
recruitments  efforts  to  increase  the 
number  of  URM  students  serving  in 
faculty  or  administrative  positions  at  the 
school. 

The  intent  of  the  COE  statute  is  to 
identify  and  support  institutions  with  a 
commitment  to  URM's  and  who  have 
attained,  as  demonstrated  by  meeting 
minimum  standards,  the  expertise  in 
recruiting,  teaching,  training,  and 
retaining  the  URM  health  professional, 
both  as  practitioners  and  as  faculty.  The 
proposed  criterion  is  to  ascertain  that 
eligible  institutions  have  demonstrated 
progress  in  improving  the  school's 
information  resources,  clinical 
education,  and  ciuricula  and  cultural 
competence  of  their  graduates  with 
respect  to  minority  health  issues.  The 
criteria  is  to  ensure  that  COE  applicants 
will  contribute  effectively  to  the 
attainment  of  the  HRSA  goals  of 
increased  diversity  in  the  health  care 
workforce  and  improving  the  capacity  of 
designated  schools  to  support  programs 
of  excellence  in  health  professions 
education  for  URMs.  Beginning  in  FY 


2001,  the  Secretary  proposes  to  establish 
the  following  criteria  to  determine  these 
four  eligibility  conditions. 

A.  First  Condition 

The  school  must  have  a  significant 
number  of  URM  students  enrolled, 
including  students  who  have  been 
accepted  for  enrollment  at  the  school. 
The  Secretary'  will  determine  the 
"significant  number"  for  Hispanic  and 
Native  American  COEs  based  on  a 
percentage  of  the  current  number  of 
URM  students  enrolled  in  these  schools. 
This  determination  is  unnecessary, 
however,  for  Historically  Black  Colleges 
and  Universities  which  meet  the 
"significant  number"  c:ondition  by 
virtue  of  their  definition.  With  respect 
to  the  "other"  COE  health  professions 
schools,  the  Act  requires  these  schools 
to  have  a  current  enrollment  of  URMs 
above  the  national  average 

Given  the  relatively  low  number  of 
URMs  enrolled  in  health  professions 
schools,  a  signifuant  -number  of  URMs 
would  be  the  number  that  the  Secretary 
views  as  a  critical  mass  of  URM 
students.  The  variation  in  health 
professions  schools  class  size  and  total 
school  enrollment  also  impacts  on  the 
determination  of  the  critical  mass  of 
URM  students.  These  figures  are  as 
follows: 

ALLOPATHIC  MEDICINE:  TOTAL 
SCHOOLS  =  125 

Hispanic  Significant  Number  =  20 

There  are  39  schools  (31%)  out  of  125 
with  20  or  more  Hispanic  students 
enrolled. 

Native  American  Significant  Number  = 
8 

There  are  24  schools  (20%)  out  of  125 
with  8  or  more  Native  American 
students  enrolled. 

OSTEOPATHIC  MEDICINE:  TOTAL 
SCHOOLS  =  19 

Hispanic  Significant  Number  =  20 

There  are  8  schools  (40%)  out  of  19 
with  20  or  more  Hispanic  students 
enrolled. 

Native  American  Significant  Number  = 
5 

There  are  6  schools  (30%)  out  of  19 
with  5  or  more  Native  American 
students  enrolled. 

PHARMACY:  TOTAL  SCHOOLS  =  73 
Hispanic  Significant  Number  -  20 

There  are  10  schools  (14%)  out  of  73 
with  20  or  more  Hispanic  students 
enrolled. 
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Native  American  Significant  Number  = 
5 

There  are  4  schools  (6%)  out  of  73 
with  5  or  more  Native  American 
students  enrolled. 

DENTISTRY:  TOTAL  SCHOOLS  =  54 

Hispanic  Significant  Niunber  =  20 

There  are  12  schools  (22%)  out  of  54 
with  20  or  more  Hispanic  students 

enrolled. 

Native  American  Significant  Number  = 

6 

There  are  2  schools  (5%)  out  of  54 
with  6  or  more  Native  American 
students  enrolled. 

Behavioral  or  Mental  Health  (CLINICAL 
SOCIAL  WORK)  =  115 

Since  there  are  no  current  figiu-es 
available  for  this  category,  Schools  of 
Social  Work  (Direct  Services  or  Clinical 
Social  Work)  total  URM  enrollment  will 
be  used  as  representative  of  this 
category. 

Hispanic  Significant  Number  =  30 

There  are  13  schools  (11%)  out  of  115 
with  30  or  more  students  enrolled. 

Native  American  Significant  Number  = 
None  available  at  this  time. 

Due  to  the  very  limited  number  of 
Native  Americans  enrolled  in  a 
Behavioral  or  Mental  Health  School/ 
Program,  Behavioral  or  Mental  Health 
graduate  programs  will  be  incorporated 
as  part  of  a  consortium  with  other 
Native  American  COEs.  The  Secretary  is 
authorized  to  approve  a  consortium  of 
health  profession  schools  to  carry  out 
the  purpose  of  Native  American  COEs 
programs. 

B.  Second  Condition 

The  second  condition  requires 
-designated  health  professions  schools  to 
assist  URMs  students  to  be  effective  in 
assisting  its  URM  students  to  complete 
the  program  of  education  and  to  receive 
the  attached  degree.  During  the  past  6 
years,  the  twenty  federally-funded  COE 
programs  had  an  average  graduation  rate 
of  93  percent.  Accordingly,  the 
Secretary  views  "effective"  as  a  90% 
URM  graduation  rate  over  a  5-year 
period. 

C.  Third  Condition 

The  third  condition  requires 
designated  health  professions  schools  to 
hd\  e  effectively  recruited  URMs 
including  providing  scholarships  and 
other  financial  assistance  for 
individuals  enrolled  in  the  school.  One 
of  the  major  barriers  for  URMs  to  enroll 
in  health  professions  schools  is  the 
financial  debt  burden.  The  majority  of 


URM  students  need  financial  assistance 
to  pursue  careers  in  the  health 
professions.  The  availability  of  URM 
scholarships  are  limited  and  most  resort 
to  long  term  loans  as  the  mechanism  to 
pay  for  their  professional  education. 
The  debt  bin-den  of  these  outstanding 
loans  after  graduation,  inhibits  URMs 
fi-om  practicing  in  needy  areas  where 
reimbursement  is  dominated  by  reduced 
medicaid  payments,  and  options  for 
junior  faculty  appointments  with 
limiting  starting  salaries  are  not 
competitive  to  increase  URM  faculty  in 
health  professions  schools.  The  need  for 
financial  assistance  is  a  critical  issue  for 
URMs.  Accordingly,  the  proposed  COE 
criteria  for  "effective"  recruitment  and 
provision  of  financial  assistance  is  that 
the  school  seciu"es  financial  assistance 
in  the  form  of  scholarships,  tuition 
waiver,  and  /or  loans  for  100%  of  the 
URM  students  who  need  this  aid. 

D.  Fourth  Condition 

The  fourth  condition  requires 
designated  health  professions  schools  to 
have  made  a  significant  effort  to 
increase  the  number  of  URM  faculty  or 
administrative  positions  at  the  school.  A 
major  COE  program  focus  is  to  improve 
the  capacity  of  the  school  to  recruit, 
train,  and  retain  URM  faculty  and 
administrative  personnel.  Recognizing 
that  institution's  faculty  and 
administrative  positions  may  vary  fi-om 
one  academic  year  to  another,  it  would 
be  inappropriate  to  establish  any 
numerical  goal  for  meeting  this 
condition.  However,  a  health 
professions  school  should  be  able  to 
demonstrate  over  a  5-year  period  a 
"significant  effort"  to  recruit  URM 
faculty  and  administrative  positions 
based  on  the  number  of  vacancies  over 
this  period.  The  school  must  provide 
the  Secretary  with  a  description  of  the 
school's  policies  and  activities  showing 
how  the  school  has  made  a  "significant 
effort"  to  increase  the  number  of  URM 
faculty  and  administrative  personnel 
given  the  number  of  vacancies  for  the 
last  5 -year  period. 

The  catalog  of  Federal  Domestic 
Assistance  Number  for  the  COE  program 
is  93.157.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

These  programs  are  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 


Dated:  July  3.  2000. 

Claude  Earl  Fox, 

Administrator,  Health  Resources  and  Services 
Administration. 

[PR  Doc.  00-17322  Filed  7-7-O0;  8:45  am] 

BILUNG  CODE  4160-15-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  ..ands  35 
Reservation  tor  the  Bay  Miiis  maian 
Community  of  Michigan 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Reservation 
Proclamation. 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed 
approximately  12.50  acres,  more  or  less, 
as  an  addition  to  the  reservation  of  the 
Bay  Mills  Indian  Community  on  June 
19, 2000. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  L.  Virden,  Bureau  of  Indian 
Affairs,  Director,  Office  of  Trust 
Responsibilities,  MS-4513/MIB/Code 
200,  1849  C  Street,  N.W.,  Washington, 
D.C.  20240.  telephone  (202)  208-5831. 

SUPPLEMENTARY  INFORMATION:  A 
proclamation  was  issued  according  to 
the  Act  of  June  18,  1934  (48  Stat.  986; 
25  U.S.C.  467),  for  the  tracts  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Bay  Mills 
Indian  Commimity  for  the  exclusive  use 
of  Indians  on  that  reservation  who  are 
entitled  to  reside  at  the  reservation  by 
enrollment  or  tribal  membership. 

Reservation  of  the  Bay  Kfills  Indian 
Community 

Chippewa  County,  Michigan 

PARCEL  1 

The  North  100  feet  of  the  South  430 
feet  of  Government  Lot  2,  Section  31, 
Town  47  North,  Range  2  West,  Superior 
Township,  Chippewa  County,  Michigan. 

PARCEL  2 

The  South  330  feet  of  Government  Lot 
2,  Section  31,  Town  47  North,  Range  2 
West,  Superior  Township,  Chippewa 
Coimty,  Michigan.  Containing  in  the 
aggregate  of  5.98  acres  of  land,  more  or 
less. 
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PARCEL  3 

That  part  of  Section  31,  Town  47 
North,  Range  2  West  of  Government  Lot 
2,  which  are  particularly  described  in 
Exhibit  A,  as  Parcels  A,  B,  C,  and  D. 

EXHIBIT  A 

Parcel  A:  Part  of  Government  Lot  2, 
Section  31,  Town  47  North,  Range  2 
West,  described  as  commencing  at  the 
West  V4  comer  of  said  Section  31; 
thence  East  along  the  East  and  West  V4 
line  2640  feet  to  an  iron  stake  and  the 
point  of  beginning  of  this  description; 
thence  South  87°  07'  East  along  the  said 
East  and  West  V4  line  18  feet,  more  or 
less,  to  the  water's  edge;  thence 
Southeasterly  270  feet,  more  or  less, 
along  the  water's  edge  to  a  point;  thence 
South  13°  14'  West  3  feet,  more  or  less, 
to  a  point  on  a  traverse  line  called  Point 
"C",  said  Point  "C"  being  North  08°  12' 
East  52.09  feet  and  South  34°  57'  East 
334.45  feet  from  the  aforementioned 
point  of  beginning;  thence  continuing 
South  13°  14'  West  202.23  feet  to  a 
point:  thence  North  77°  08'  West  176.29 
feet  to  a  point;  thence  North  02°  53'  East 
380.66  feet  to  the  point  of  beginning. 

Parcel  B:  Part  of  Government  Lot  2, 
Section  31,  Town  47  North,  Range  2 
West,  described  as  commencing  at  the 
West  V4  comer  of  said  Section  31; 
thence  East  along  the  East  and  West  V4 
line  2640  feet  to  an  iron  stake;  thence 
South  02°  53'  West  591.15  feet  to  an  iron 
stake  and  the  point  of  beginning;  thence 
North  02°  53'  East  210.49  feet  to  a  point; 
thence  South  77°  08'  East  200  feet  to  a 
point;  thence  South  01°  59'  West  161.71 
feet  to  a  point;  thence  South  88°  50' 
West  200  feet  to  the  point  of  begiiming. 

Parcel  C:  Part  of  Government  Lot  2. 
Section  31.  Town  47  North,  Range  2 
West,  described  as  commencing  at  the 
West  V4  comer  of  said  Section  31; 
thence  East  along  the  East  and  West  V4 
line  2640  feet  to  an  iron  stake;  thence 
South  02°  53'  West  880.00  feet  to  an  iron 
stake  and  the  point  of  beginning;  thence 
North  02°  53'  East  288.85  feet  to  a  point; 
thence  North  88°  50'  East  555.01  feet  to 
a  point  later  referred  to  in  this 
description  as  Point  "A";  thence 
continuing  North  88°  50'  East  8  feet, 
more  or  less,  to  the  water's  edge;  thence 
Southeasterly  along  the  water's  edge  346 
feet,  more  or  less,  to  a  point;  thence 
North  87°  07'  West  20  feet,  more  or  less, 
to  a  point  on  a  traverse  line,  said  point 
being  South  15°  23'  East  345.46  feet 
from  the  aforementioned  Point  "A"; 
thence  continuing  North  87°  07'  West 
661.09  feet  to  the  point  of  beginning. 

Parcel  D:  Part  of  Government  Lot  2, 
Section  31,  Town  47  North,  Range  2 
West,  described  as  follows: 
Commencing  at  the  West  V4  comer  of 


said  Section  31;  thence  East  along  the 
East  and  West  V4  line  2640  feet  to  an 
iron  stake;  thence  South  02°53'  West 
380.66  feet  to  an  iron  stake;  thence 
South  77°08'  East  176.29  feet  to  an  iron 
stake  and  the  point  of  beginning  of  this 
description;  thence  North  13°14'  East 
202.23  feet  to  a  point  on  a  traverse  line 
later  referred  to  in  this  description  as 
Point  "C";  thence  continuing  North 
13°14'  East,  3  feet  more  or  less  to  the 
water's  edge;  thence  Southeasterly  328 
feet  more  or  less  along  the  water's  edge 
to  a  point;  thence  North  77°08'  West,  9 
feet  more  or  less  on  a  point  traverse  line 
called  Point  "B",  said  Point  "B"  being 
South  34°57'  East  20.13  feet  and  South 
39°17'  East,  307.60  feet  from 
aforementioned  Point  "C";  thence 
continuing  North  77°08'  West,  259.11 
feet  to  the  point  of  beginning. 

And  part  of  Government  Lot  2, 
Section  31,  Tovra  47  North,  Range  2 
West  described  as  follows:  Commencing 
at  the  West  V4  comer  of  said  Section  31, 
thence  East  along  the  East  and  West  V4 
line  2640  feet  to  an  iron  stake:  thence 
South  02°53'  West  591.15  feet  to  an  iron 
stake;  thence  North  88°50'  East  200  feet 
to  an  iron  stake  and  the  Point  of 
Beginning  of  this  description;  thence 
North  01°59'East  161.71  feet  to  a  point; 
thence  South  77°08'  East  235.4  feet  to  a 
point  later  referred  to  in  this  description 
as  Point  "B";  thence  continuing  South 
77°08'  East,  9  feet  more  or  less  to  the 
water's  edge;  thence  Southeasterly  along 
the  water's  edge,  155  feet,  more  or  less 
to  a  point:  thence  South  88°50'  West,  8 
feet  more  or  less  to  a  point  on  a  traverse 
line,  said  point  being  South  49°37'  East, 
157.34  feet  from  aforementioned  Point 
"B",  thence  continuing  South  88°50 
West  355.01  feet  to  the  point  of 
beginning. 

Together  with  the  right  of  ingress  and 
egress  over  gravel  driveway  across  part 
of  Government  Lot  2,  Section  31,  Town 
47  North,  Range  2  West,  described  as 
follows:  Commencing  at  the  West  V4 
comer  of  said  Section  31;  thence  East 
along  the  East  and  West  Vt  line  2640 
feet  to  an  iron  stake;  thence  South 
02°53'  West  591.15  feet  to  an  iron  stake 
and  the  point  of  beginning  of  this 
description;  thence  North  02°53'  East, 
210.49  feet  to  a  point;  thence  South 
77°08'  East  200  feet  to  a  South  88°50' 
West  200  feet  to  the  point  of  beginning 
of  this  description.  Containing  in  the 
aggregate  of  6.52  acres  of  land,  more  or 
less.  Containing  in  the  aggregate  of  6.53 
acres  of  land,  more  or  less. 

This  proclamation  does  not  affect  title 
to  the  land  described  above,  nor  does  it 
affect  any  valid  existing  easements  for 
public  roads  and  highways,  for  public 
utilities  and  for  railroads  and  pipelines 


and  any  other  rights-of-way  or 
reservations  of  record. 

Dated:  June  19,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  00-17377  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  431l>-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-040-00-1410-00:  AA-082237] 

Realty  Action:  FLPMA  Section  302 
Lease,  Knik  River  Road 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  lease  of 
public  land. 

SUMMARY:  F.K.  (Red)  Starr  (Applicant) 
has  submitted  an  application  for 
authorization  to  construct  a  driveway 
and  parking  lot  on  public  lands  to  be 
used  in  conjunction  with  his 
commercial  recreational  river  boat 
business.  This  land  has  been  examined 
and  found  suitable  for  lease  under  the 
provisions  of  Section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  regulations  at  43  CFR  Part 
2920. 
The  land  is  described  as  follows: 

Seward  Meridian,  Alaska 

Lot  3.  Sec.  14,1.  16N.,R.  3  E. 
Containing  approximately  2  acres. 

The  subject  lands  were  withdrawn  on 
Febmary  7,  1964,  by  Public  Land  Order 
(PLO)  3324,  for  use  as  public  recreation 
area  and  preservation  of  public  resource 
values.  The  subject  lands  have  also  been 
selected  by  Eklutna,  Inc.  under  section 
12  (a)  of  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA).  Lands  are 
scheduled  for  conveyance  as  early  as  FY 
2001.  Upon  conveyance  of  all  right, 
title,  and  interest  under  ANCSA,  PLO 
6590  then  revokes  PLO  3324  for  lands 
conveyed.  Eklutna,  Inc.  has  concurred 
with  the  proposed  lease. 
SUPPLEMENTARY  INFORMATION:  The 
Applicant  shall  reimburse  the  United 
States  for  reasonable  administrative  fees 
and  for  monitoring  of  construction, 
operation,  maintenance,  and 
rehabilitation  of  the  land  authorized. 
The  reimbursement  of  cost  shall  be  in 
accordance  with  the  provisions  of  43 
CFR  2920.6.  The  lease  will  be  offered  for 
a  term  of  5  years  or  60  days  after 
Eklutna,  Inc.  receives  title  to  the  land, 
whichever  occurs  first.  The  Applicant 
will  be  required  to  pay  rent  annually  at 
no  less  than  fair  market  value. 
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The  Applicant  has  also  applied  for  a 
Sppcial  Recreation  Permit. 
DATES:  Interested  parties  may  submit 
comments  for  a  period  of  45  days  from 
the  publication  of  this  Notice  to  the 
Field  Manager,  Anchorage  Field  Office, 
6881  Abbott  Loop  Road.  Anchorage, 
Alaska  99507-2599.  In  the  absence  of  a 
timely  objection,  this  proposal  shall 
become  the  final  decision  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.dllie  Webber.  Anihorage  Field  Office, 
Bureau  of  Land  Management.  6881 
Abbott  Loop  Road,  Anchorage.  Alaska, 
99507-2599;  (907)  267-1272  or  (800) 
478-1263. 

Dated:  June  29.  2000. 
Nick  Douglas, 

Field  Manager. 

[FR  Doc.  00-17368  Filed  7-7-00;  8:45  am) 

BILLING  CODE  4310->tA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[FESOO-28] 

Contra  Costa  Water  District's  Multi- 
purpose Pipeline  Project,  Contra  Costa 
County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Report/ 

Final  Environmental  Impact  Statement 

(FEIR/FEIS). 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1 969  (as  amended)  and  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  Contra  Costa  Water  District  (CCWD 
or  District)  prepared  a  joint  FEIR/FEIS 
for  CCWD's  Multi-Purpose  Pipeline 
(MPF)  Project.  The  MPP  Project  would 
increase  the  reliability  and  capacity  of 
the  District's  raw  water  delivery  system. 
The  MPP  Project  is  being  designed  not 
onh'  to  remedv  immediate  canal 
capacity  constraints  but  also  to  help 
meet  long-term  (year  2020)  water 
demands  for  raw  water,  improve 
firefighting  flows  following  an 
emergencv  or  natural  disaster  such  as  an 
earthquake,  provide  an  emergency  water 
supply  to  municipal  customers  from 
either  the  east  side  or  west  side  of  the 
service  area,  provide  alternate  water 
conveyance  capacity  to  facilitate 
temporary  rinal  shut-downs  and 
maintenance  during  low  demand 
periods,  increase  operational  flexibility 
by  providing  the  capability  of  delivering 
water  from  the  west  side  of  the  system 


or  the  east  side  of  system,  and  minimize 
cost  and  environmental  impacts  to 
existing  and  new  customers. 
DATES:  Reclamation  will  not  make  a 
decision  on  the  proposed  action  until  30 
days  after  this  notice  of  release  of  the 
FEIR/FEIS.  After  August  10,  2000,  the 
end  of  the  30-day  waiting  period. 
Reclamation  will  complete  a  Record  of 
Decision  (ROD),  The  ROD  will  state  the 
action  that  will  be  implemented  and 
will  discuss  all  factors  leading  to  the 
decision. 

ADDRESSES:  Copies  of  the  FEIR/FEIS 
may  be  requested  from  Dr.  Gregory 
Gartrell,  Director  of  Plaiming,  CCWD, 
2300  Stanwell  Drive,  Concord  CA 
94524;  telephone:  (925)  688-8100  or  Ms, 
Rossana  Riggs,  Administrative 
Secretary,  CCWD,  2300  Stanwell  Drive, 
Concord  CA  94524;  telephone:  (925) 
688-«147. 

Copies  of  the  FEIR/FEIS  are  available 
for  public  inspection  and  review.  These 
locations  are  listed  in  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gregory  Gartrell,  CCWTD,  telephone: 
(925)  688-8100;  or  Mr.  Robert  B.  Eckart, 
Environmental  Specialist,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento  CA  95825;  telephone:  (916) 
978-5051. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  to  implement  a 
Multi-Pujpose  Pipeline  Project  to 
increase  the  capacity  and  reliability  of 
the  District's  raw  water  delivery  system. 
The  District  currendy  transports  raw 
(untreated)  water  through  the  Contra 
Costa  Canal,  which  is  owned  by 
Reclamation  and,  under  contract,  is 
operated  and  maintained  by  the  District. 
The  canal  is  the  District's  only  raw 
water  conveyance  facility;  it  is 
vulnerable  to  damage  in  an  earthquake 
or  other  emergency,  which  could  result 
in  extended  water  shortages.  In 
addition,  the  canal  does  not  have 
adequate  conveyance  capacity  to  deliver 
water  to  meet  existing  plus  projected 
future  demands  within  the  District's 
service  area.  The  District  proposes  to 
increase  the  capacity  and  reliability  of 
the  raw  water  delivery  system  through 
the  construction  of  the  MPP,  a  Raw 
Water  Pipeline,  and  ancillary  facilities 
in  northern  Contra  Costa  County.  The 
20-mile  MPP  would  carry  treated  water 
from  the  Randall-Bold  Water  Treatment 
Plant  in  Oakley  to  the  District's  Treated 
Water  Service  Area.  With  a  capacity  of 
25  million  gallons  per  day,  the  MPP 
would  free  up  capacity  in  the  canal  that 
is  currently  used  to  meet  customer 
demands  in  the  Treated  Water  Service 
Area.  The  proposed  4-mile-long  Raw 
Water  Pipeline  would  be  constructed  to 


bypass  an  existing  bottleneck  along  the 
canal. 

CCWD  was  formed  in  1936  under  the 
authority  of  the  State  Water  Code. 
CCWD  obtains  raw  water  primarily  from 
Reclamation's  Contra  Costa  Canal,  an 
element  of  the  Central  Valley  Project. 
CCWD's  raw  water  comes  primarily 
from  Rock  Slough  and  Old  River,  east  of 
Oakley,  the  source  of  which  is  the 
Sacramento-San  Joaquin  Delta.  The 
water  is  pumped  the  first  7  miles  of  the 
Contra  Costa  Canal  and  then  flows  by 
gravity  approximately  20  miles  to 
Mallard  Reservoir  and  Martinez 
Reservoir.  Mallard  Reservoir,  north  of 
the  City  of  Concord,  provides  raw  water 
storage  for  the  adjacent  Bollman  Water 
Treatment  Plant,  which  supplies  potable 
water  to  the  Treated  Water  Service  Area. 
Martinez  Reservofr  provides  flow 
regulation  for  the  Contra  Costa  Canal. 

The  FEIR/FEIS  (consisting  of  the 
DEIR/DEIS  and  the  Response  to 
Comments  Document)  evaluates  in 
detail  two  alternatives,  one  of  which  is 
the  proposed  action,  two 
subaltematives,  and  a  No- Action 
Alternative.  The  FEIR/FEIS  considers 
the  environmental  effects  of  the  these 
alternatives  in  all  topical  areas  required 
under  NEPA  and  CEQA.  CCWD  and 
Reclamation  have  identified  the  Canal 
Alignment  as  the  preferred  alternative. 
The  MPP  Project  EIR/EIS  focuses  on  the 
impacts  of  pipeline  construction  and 
operation,  including  impacts  on  land 
use.  traffic,  recreation  facilities, 
threatened  and  endangered  species, 
siu-face  water,  and  ground  water. 

Notice  of  the  draft  environmental 
impact  report/ draft  environmental 
impact  statement  (DEIR/DEIS)  was 
published  in  the  Federal  Register  on 
September  10,  1998  (64  FR  3974).  A 
public  hearing  was  held  on  September 
22,  1998.  The  written  comment  period 
closed  on  November  25,  1998.  The 
Response  to  Comments  Document 
contains  responses  to  all  comments 
received  and  changes  made  to  the  text 
of  the  DEIR/DEIS  as  a  result  of  those 
comments. 

Locations  for  Inspecting/Reviewing  the 
FEIR/FEIS 

Bureau  of  Reclamation,  Office  of 
Pohcy.  Room  7456,  1849  C  Street.  NW, 
Washington  DC  20240;  telephone:  (202) 
208-4662 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67.  Room  167, 
at  the  Denver  Federal  Center,  6th  and 
Kipling  in  Denver  CO  80225;  telephone: 
(303)  445-2072. 

•  Bin-eau  of  Reclamation,  Public 
Affairs  Office.  2800  Cottage  Way  in 
Sacramento  CA  95825-1898;  telephone: 
(916) 978-5100. 
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•  Contra  Costa  Water  District,  Public 
Reading  Room  at  1331  Concord  Ave  in 
Concord  CA  94524;  telephone:  (925) 
688-8312. 

•  AnUoch  Branch  Library  at  501  W. 
18th  Street  in  Antioch  CA  94509. 

•  Bay  Point  Branch  Library  at  205 
Pacifica  Avenue  in  Pittsburg  CA  94565. 

•  Pittsburg  Branch  Library  at  80 
Power  Avenue  in  Pittsburg  CA  94565. 

•  Oakley  Branch  Library  at  118  East 
Ruby  in  Oakley  CA  94561. 

•  Concord  Branch  Library  at  2900 
Salvio  in  Concord  CA  94519. 

•  Contra  Costa  County  Public  Library 
at  1750  Oak  Park  Boulevard  in  Pleasant 
Hill  CA  94523. 

Dated:  June  28,  2000. 
Kirk  C.  Rodgers, 

Deputy  Regional  Director. 

(FR  Doc.  00-17376  Filed  7-7-00;  8:45  am] 

BtLLIfW  COD€  M10-*IN-I» 


DEPARTMENT  OF  JUSTICE 
United  States  Parole  Commission 
Sunshine  Act  Meeting 
Public  .\nnoiincement 

Pursuant  to  the  Government  in  the 
Sunshine  Act  (Public  Law  94-409)  [5 

U.S.C.  Section  552bl. 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  date:  10:00  a.m..  Wednesday. 
luly  12.  2000. 

PLACE:  300  Indiana  Avenue.  NW..  Main 
Floor,  Washington,  DC  20001. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 
fi)il(i\ving  nidtters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners.  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Discussion  of  proposed  changes  to 
the  Interim  Rules  and  Proposed  Rules 
for  District  of  Columbia  Code  offenders 
and  Approval  of  the  Proposed  Rules  as 
Final  Rules 

AGENCY  CONTACT:  Sam  Robertson.  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  July  5.  2000. 
Michael  A.  Stover, 

General  Counsel.  U.S.  Parole  Commission. 
[FR  Doc.  00-17439  Filed  7-5-00;  10:21  am] 

BILLING  CODE  441 0-31 -M 


DEPARTMENT  OF  JUSTICE 
United  States  Parole  Commission 
Sunshine  Act  Meeting 
Public  Announcement 

Piirsuant  to  the  Government  in  the 
Sunshine  Act  (Public  Law  94-409)  [5 
U.S.C.  Section  552bl 

AGENCY  HOLDING  MEETING:  Department  of 
Justice.  United  States  Parole 
Commission. 

DATE  AND  TIME:  3  p.m..  Wednesday,  July 
12. 2000. 

PLACE*.  U.S.  Parole  Commission,  5550 
Friendship  Boulevard.  4th  Floor.  Chevy 
Chase,  Maryland  20815. 

STATUS:  n  nsrd— Meeting. 
MATTERS  CONSIDERED:  The  following 
matter  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  two  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  imder  28  CFR  2.27.  These 
cases  were  originally  heard  by  an 
examiner  panel  wherein  inmates  of 
Federal  prisons  have  applied  for  parole 
or  are  contesting  revocation  of  parole  or 
mandatory  release. 

AGENCY  CONTACT:  Sam  Robertson.  Case 
Operations,  United  States  Parole 
Conunission.  (301)  492-5962. 

Dated:  July  5,  2000. 
Michael  A.  Stover. 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  00-17440  Filed  7-6-00;  10:21  am] 

BILLING  CODE  44tO-31-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,190  and  NAFTA-3621] 

Tempset.  Inc.,  St.  Louis.  Missouri; 
Dismissal  o(  Application  for 
Reconsideration 

Piu-suant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Tempset,  Inc.,  St.  Louis,  Missouri.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-37,190  and  NAFTA-3621:  Tempset, 
Inc..  St.  Louis,  Missouri  (June  19,  2000) 


Signed  at  Washington,  DC  this  19th  day  of 
June,  2000. 

Grant  D.  Beale. 

Program  Manager,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc  00-17320  Filed  7-7-00;  8:45  am] 

SILLING  CODE  4510-30-M 


DEPARTME?^  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  .^ct. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  July  20,  2000 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  20. 
2000. 

The  petitions  filed  in  this  case  are 
avEiilable  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Signed  at  Washington,  DC,  this  26th  day  of 
June,  2000. 

Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  on  6/26/00] 


TA-W 

Subject  fimn  (petitioners) 

Locatkxi 

Date  of 
petitton 

Product(s) 

37,812  

Amway  Corp  (Wrks)  

Seton  Co  (Co)  

Allied  Signal  (Wrks)  

Tetra  Pipe  Sales  (Wrks) 

Ada,  Ml 

Saxton,  PA  

Torrance,  CA 

Midland,  TX 

Brea,  CA  

Houston  TX  

Long  Beach,  CA 

Gallman,  MS  

Sellersville,  PA  

Steriing  Height,  Ml  

Paterson,  NJ  

Winthrop,  ME  

Waterville,  ME  

Woodland,  ME  

Odessa,  TX  

Jackson,  GA 

Johnstown,  PA  

Hazleton,  PA  

Grand  Haven,  Ml  

Niagara  Falls,  NY 

06/09/00 

.louuolru    rVkTk^uk/aro    P/^/^Hc    r^puefal  Drr\M 

37.813  

Ofi/0^00     CiJt-Tn-PattAm  i  PAthpr  Piataq 

37  814  

06/08/00  1  Turtx)  Chargers  for  Vehk;les 

06/15/00    Pipeyard-Oil 

06/13/00  '  Audio,  Video.  Data  &  Telecommunkatkjn. 

06/14/00     Data  Entry  Billing. 

06/16/00    Transport  Oil, 

06/15/00    Welding  and  Cutting  Tips. 

06/06/00    Component       Parts— Compressed       Gas 

Gages 
06/14/00    Casting  Weldments. 
05/30/00    Silk  Polyester  Fabric. 
06/1 4/00    Wool  Cloth 

37.815  

37.816  

37.817  

Multiplex  Technology,  Inc  (Co)  _... 

DHL  (Wrks)  

37,818  

Arco  Marine,  Inc  (Wrks)  

37  819  

Modem  Engineering  Co  (Wrks)  

Ametek  US  Gauge  (lAMAW)  

Cross  Huller  (Wrks)  

37,820  

37,821  

37,822  

Kalkstein  Silk  Mills  (UNITE)  

37,823  

Cartefon  Woolen  Mills  (PACE) 

Avian  Farms  (Wri<s)   

Georgia  Pacific  Corp  (PACE) 

Biastco  iWrks)  

Kym  Co  (The)  (Comp)  

Johnstown  Corp  (USWA)  

Bucilla  Corp  (Writs)  

37,824  

06/1 2/00  '  Chk:kens  for  the  Breeder 

37,825  

06/15/00     2x4's  and  2x6's 

37,826  

06/10/00     Plant  Demolition 

37.827  

37.828  

05/15/00     Pants  and  Shorts. 

06/09/00    Steel  Castings,  Rolling  Mill  Rolls. 

06/01/00    Handstltched  Needlework 

37,829  

37,830  

Grand  Haven  Brass  Foundry  (Wrt<)  

06/13/00    Plumbing  Fixtures. 
06/15/00  i  nhomirjils 

37,831  

Occidental  Chemical  Cono  (Co) 

IFR  Doc.  00-17305  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,789] 

Art  Craft  Optical  Company.  Inc., 
Rochester,  New  York;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  19,  2000,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  workers  at  Art  Craft  Optical 
Company,  Rochester,  New  York. 

The  company  official  who  filed  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
mvestigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC,  this  19th  day  of 
June,  2000. 
Grant  D.  Beaie, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-17308  Filed  7-7-00;  8:45  am] 

BILLING  CODE  151 0  30  W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  hied  with  the 
SecretEiry  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piu-suant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 

Appendix 

[Petitions  instituted  on  6/19/2000) 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  20,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  20, 
2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  DC,  this  19th  day  of 
June,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 


TA-W 

Subject  Firm  (Petitioners) 

Location 

•  Date  of 
petition 

Product(s) 

37,789 

37,790 

Art  Craft  Optical  Co.  (Co.)  

Empire  Steel  Castings  (USWA)  

Rochester,  NY 

Reading,  PA 

05/08/2000 
06/05/2000 

Eye  Glass  Frames. 
Steel  Castings. 

42J94 


Federal  Register /Vol.  65.  No.  132 /Monday,  July  10,  2000 /Notices 


Appendix— Continued 

(Petitions  instituted  on  6/19/2000] 


TA-W 


Subject  Firm  (Petitioners) 


Location 


Date  of 
petition 


Product(s) 


37.791  . 

37.792  . 

37.793  .. 

37.794  .. 

37.795  .. 

37.796  .. 

37.797  .. 

37.798  .. 

37.799  .. 

37.800  .. 

37.801  .. 

37.802  .. 

37.803  .. 

37.804  .. 

37.805  .. 

37.806  .. 

37.807  .. 

37.808  .. 

37.809  .. 

37.810  .. 
37,81 1A 

37.811  .. 


Erie  Controls  (Co.) 

Southwire  Company  (Wkrs)  ... 

Data  Products  (Wkrs)  

Amencan  Fabncs  (Wkrs)  

Arlington  Apparel  (Co.)  

Invensys  Best  Power  (Wkrs)  .. 

Craft  House  (Co.)  

KPT,  Inc.  (Wkrs)  

Swann  Embroidery  (Co.)  , 

Mar  Kel  Lighting  (lAMAW) 

Kountry  Kreations  (Co.)  

Lydall  Westex  (Wkrs)  

MNCO,  LLC  (Wkrs)  

Kellwood  Company  (UNITE)  ... 
Eastem  Tool  and  Die  (Wkrs)  ... 

WE.  Bassett  (Co.) 

Southem  Trim,  Inc  (Co.) 

Edgewater  Steel  Co.  (Wkrs)  .... 

Aly  Wear  (Wkrs)  

Buckeye  Apparel  (UNITE)  

Portland  General  Electric  (Co.) 
Portland  General  Electric  (Co.) 


Milwaukee,  Wl  .... 

Can-ollton,  GA  .... 
Simi  Valley,  CA  .. 
Tylertown.  MS  .... 

Arlington,  GA 

Necedan,  Wl  

Kalaska,  Ml  

Bloomfield,  IN 

Florence,  AL 

Paris,  TN  

Towanda,  PA  

Hamptonville,  NC 
Commerce,  GA  .. 

Spencer,  WV  

■Newington,  CT  ... 

Derby,  CT 

Opp,  AL  

Oakmont,  PA 

Ephrata,  PA 

Coldwater,  OH  ... 

Portland,  OR  

Rainier,  OR  


04/25/2000 

05/23/2000 
06/02/2000 
05/12/2000 
06/02/2000 
06/01/2000 
06/06/2000 
05/31/2000 
05/31/2000 
06/09/2000 
06,'05/2000 
06/08/2000 
05/23/2000 
05/22/2000 
06/02/2000 
06/09/2000 
06/09/2000 
06/05/2000 
06/09/2000 
06/02/2000 
06/19/2000 
06/19/2000 


Electronic  Components,  Controls  Assem- 
bly. 
Copper  Cathode 
Computer  Cartridges. 
Lace. 

Ladies  and  Giris'  Undenwear. 
Power  Supplies. 

Children's  Toys  and  Adult  Crafts. 
Ceramic  Floor  Tile. 
Embroidered  Logos 
Ceramic  and  Met^l  Lamps. 
Dried  &  Preserved  Floral  Products. 
Non  Woven  Heat  and  Sound  Insulation. 
Leather  Aprons,  Support  &  Tool  Belts. 
Ladies'  Knitwear. 
Jigs,  Fixtures,  and  Service  Tools. 
Fingernail  Clippers  and  Tweezers. 
Men  s  and  Ladies'  Jeans. 
Forged  Rings  Wheels  and  Gear  Blanks. 
Women  s  Tops.  Bottoms,  Dresses. 
Men's  Pants  and  Swimwear. 
Decommissioning  Nuclear  Power  Plant. 
Decommissioning  Nuclear  Power  Plant. 


[FR  Doc.  00-17313  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  T.'ainmg 
Administration 

;ta-w-34  841] 

Black  Warrior  Wireline  Corp    8oone 
Wireline  Co..  Inc.,  Odessa   Texas 
Amended  Certification  Regardinq 
Eligibility  To  Apply  for  Worke.'^ 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  {19  U.S.C.  2273)  the 
U.S.  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  10,  1998  applicable  to 
workers  of  Black  Warrior  Wireline  Corp. 
located  in  Odessa,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  Seotember  28,  2998  (63  FR  51605). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  occupations 
related  to  the  production  of  crude  oil 
and  natural  gas.  New  information  shows 
that  Boone  Wireline  Co.,  Inc.  is  a  wholly 
owned  subsidiary  of  Black  Warrior 
Wireline  Corp.  located  in  Odessa,  Texas. 
The  company  also  reports  that  workers 
separated  from  employment  at  Black 
Warrior  had  their  wages  reported  under 
a  separate  unemployment  insurance  (UI) 
tax  accoimt  for  Boone  Wireline  Co.,  Inc. 


also  located  in  Odessa,  Texas.  Based  on 
these  findings,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Black  Warrior  Wireline  Corp.  who  were 
adversely  affected  by  increased  imports 

The  amended  notice  applicable  to 
TA-W-34,841  is  hereby  issued  as 
follows: 

"All  workers  of  Black  Warrior  Wireline 
Corp.,  Boone  Wireline  Co.,  Inc..  Odessa, 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after  July 
22,  1997  through  September  10,  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day  of 
June,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  00-17314  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37  547  and  TA-W-37.547A] 

Donnkenny  Apparel.  Inc..  Floyd, 
Virginia  and  Donnkenny  Apparel.  Inc., 
Independence.  Virginia;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  6,  2000,  applicable 
to  workers  of  Donnkeimy  Apparel,  Inc., 
Floyd  and  Independence,  Virginia.  The 
notice  will  be  published  soon  in  the 
Federal  Register. 

.\t  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  ladies'  sportswear 
(pants  and  skirts).  New  information 
shows  that  the  Department 
inadvertently  included  the  workers  of 
the  Floyd,  Virginia  location  of 
Donnkenny  Apparel  in  its  certification. 
Findings  show  that  a  previous 
certification,  TA-W-34,806B.  was 
issued  on  October  22,  1998,  covering  the 
same  worker  group,  who  were  engaged 
in  employment  related  to  the 
production  of  ladies'  sportswear  (pants 
and  skirts).  That  certification  expires 
October  22,  2000. 
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rols  Assem- 


Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  limit  coverage  to  only 
workers  of  Donnkenny  Apparel,  Inc., 
Independence,  Virginia. 

The  intent  of  the  Department's 
certification  is  in  include  all  workers  of 
Donnkenny  Apparel,  Inc., 
Independence,  Virginia  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,547  is  hereby  issued  as 
follows: 

All  workers  of  Konnkenny  Apparel,  Inc.. 
Independence.  Virginia  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  16,  1999  through  June  6,  2002  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  23rd  day  of 
June,  2000. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  00-17312  Filed  7-7-00;  8:45  am] 

3i.-^ISG  COOE  ♦610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37.619] 

Furniture  Gratters,  Grants  Pass. 
Oregon:  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  24,  2000,  in  response 
to  a  worker  petition  which  was  filed  on 
the  same  date  on  behalf  of  workers  at 
Furniture  Grafters  Grants  Pass,  Oregon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Gonsequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  9th  day  of 
June,  2000. 
Grant  D.  Beaie, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
"R  Doc.  00-17317  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4510-00-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W 


'34] 


Glacier  Gold  Compost  incorporated 
OIney.  Montana:  Notice  of  Termmatior 
of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  30,  2000,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  workers  at  Glacier  Gold 
Compost,  Incorporated,  Olney, 
Montana. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  5th  day  of 

June.  2000. 

Grant  I)   Ht-<ue. 

Program  Manager,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-17316  Filed  7-7-00;  8:45  am] 

BILLING  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37.682] 

Johnson  Controls,  incorporated. 
Goshen.  IN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  15,  2000,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Johnson 
Controls,  Incorporated,  Goshen,  Indiana. 

The  company  official  and  union 
official  submitting  the  petition  have 
requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  12th  day  of 
June,  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-17319  Filed  7-7-00;  8:45  am] 

BILLING  CODE  ISiO  30-V 


DEPARTMENT  OF  LABOR 

E:  -D'Ov  n-ent  and  Training 

Ad^Tin!S!'3tiO" 

[TA-W-37,778] 

S^epherc  Ope'a'^'-g,  Inc.,  Midland, 
"exas   Notice  o*  'ermlnation  of 

investigatior 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  12,  2000  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  wSrkers  at  Shepherd 
Operating,  Inc.,  Midland,  Texas. 

The  workers  of  the  subject  facility 
were  separated  from  the  subject  firm 
more  than  one  year  prior  to  the  date  of 
the  petition.  In  accordance  with  section 
223(b)(1)  of  the  Trade  Act  of  1974,  no 
certification  may  apply  to  any  worker 
whose  last  total  or  partial  separation 
occurred  more  than  one  year  before  the 
date  of  the  petition.  The  date  of  the 
petition  is  June  2,  2000,  and  the 
company  closed  March  31,  1999. 
Consequently,  further  investigation  in 
this  case  would  ser\'e  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.,  this  23rd  day 
of  June,  2000. 
Edward  A.  Tomchick, 
Program  Management,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-17307  Filed  7-7-00;  8:45  am] 

BILUNG  COOE  4510-^0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Trainino 
Aaminislration 


N  A  F^  A 


5,39721 


Ametek  US   Gauge  DryisfO^ 
Sellersviile.  Pennsylvania   NoTsce  of 
Termination  ot  investigation 

Pursuant  to  Title  V  ol  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  U, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  June  12,  2000  in  response 
to  a  petition  filed  by  the  International 
Association  of  Machinists  and 
Aerospace  Workers  on  behalf  of  workers 
and  former  workers  at  Ametek  U.S. 
Gauge,  U.S.  Division,  Sellersviile, 
Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  tiiis  28th  day  of 
June  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  00-17309  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  framing 
Administration 

[NArrA-03876J 

Chavez  Signs.  Incorporated,  El  Paso, 
Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  May  1 ,  2000  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Johnson  Controls,  Incorporated,  Goshen, 
Georgia. 

In  a  letter  dated  June  5,  2000,  the 
petitioners  requested  that  the  petition 
for  NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  June  2000 

Grant  0.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Dor.  00-17318  Filed  7-7-00;  8:45  am) 

3iL;-.NG  C00€  45' :■  JO  V 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-003869] 

Cooper  Energy  Services,  C-B 
Reciprocating  Products  Division, 
Grove  City,  Pennsylvania;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 


(19  U.S.C.  2331),  an  investigation  was 
initiated  on  April  27,  2000,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Cooper  Energy  Services,  C-B 
Reciprocating  Products,  Grove  City, 
Pennsylvania.  Cooper  Energy  Services  is 
a  division  of  Cooper  Cameron 
Corporation.  Workers  produced  cast  and 
ductile  iron  castings. 

The  Department  has  determined  upon 
reconsideration  that  the  worker  group 
for  which  the  petition  was  filed  is 
eligible  to  apply  for  transitional 
adjustment  assistance  (NAFTA- 
003527).  Due  to  the  foregoing 
determination,  an  active  certification 
exists  for  these  workers.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  30th  day  of 
June  2000. 

Edward  A.  Tomchick, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-17311  Filed  7-7-00;  8:45  am] 
BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA  4339521 

Invensys  Best  Power.  Necedah 
Wisconsin:  Notice  of  Termination  of 
investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  U, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  June  2,  2000,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Invensys  Best  Power,  Necedah, 
Wisconsin. 

In  a  statement  dated  June  26,  2000,  an 
employee  submitting  the  petition 
requested  that  the  petition  for  NAFTA- 
TAA  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
June,  2000. 

Edward  A.  Tomchick, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-17310  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA -03927] 

Mediacopy:  San  Leandro.  CA:  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  May  22,  2000  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Mediacopy. 

In  a  letter  dated  June  27,  2000,  the 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.,  this  30th  day 
of  June  2000. 

Edward  A.  Tomchick, 

Program  Manager,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-17306  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-0038941 

Soutfiland  Manufacturing  Company 
Incorporated.  Ashland.  Alabama; 
Notice  of  Termination 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-1 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2331),  an  investigation  was 
initiated  on  May  8,  2000,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Southland  Manufacturing  Company, 
Inc.,  Ashland,  Alabama.  Workers 
produce  men's  slacks. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  has  been 
terminated. 

A  Trade  Adjustment  Assistance 
investigation  (TA-W-37,  719)  to 
determine  worker  eligibility  for  benefits 
under  the  Trade  Act  of  1974,  was 
instituted  on  May  30,  2000.  A 
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determination  should  be  made  within 
sixty  (60)  days  of  the  institution  date. 

Signed  in  Washington,  D.C.,  this  19th  day 
of  lune  2000. 

Grant  D.  Beale, 

Program  Mahager,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Dor   00-17315  Filed  7-7-00;  8:45  am) 

BILLING  CODE  4510-30-*! 


MARINE  MAMMAL  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATES:  The  Marine  Mammal 
Commission  will  meet  in  executive 
session  on  July  10,  2000. 
PLACE:  901  17th  Street,  N.W., 
Washington,  D.C.  20006 
SUBJECT  MATTER  AND  STATUS:  This 
meeting  of  the  Marine  Mammal 
Commission  will  consider  candidates 
for  the  position  of  Executive  Director  of 
the  Commission  and,  as  provided  for  in 
subsection  (c)(2)  and  (c)(6)  of  the 
Government  in  the  Sunshine  Act,  will 
be  closed  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  fohn 
R.  Twiss,  Jr.,  Llxei.Litive  Director,  Marine 
Mammal  Commission,  4340  East-West 
Highway,  Room  905,  Bethesda,  MD 
20814,  301/504-0087. 

Dated:  July  6,  2000. 
inhri  R.  Twiss.  Jr., 
Lxecutive  Director. 
[FR  Dor.  00-17517  Filed  7-6-00;  3:00  pm] 

9lLL!ivG   CODE    68r(i    :^'    W 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-076)] 

NASA  Advisory  Council  (NAC)  Aero- 
space Technology  Advisory 
Committee,  Goals  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
^j  .i(  e  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee,  Goals 
Subrommittee. 

DATES:  Monday,  August  14,  2000,  8:30 
am  to  4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mdry-tiien  McGrath,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  the  Revised  Office  of 

Aerospace  Technology  (OAT)  Goals  & 

Objectives 
— Planning  for  the  Aerospace 

Transportation  System  After  Next 
—Analysis  of  the  OAT  FY  00  Progress 

Towards  the  Goals 
— Strategy  for  the  FY  01  Review  of 

Progress  Towards  the  Goals 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  July  3,  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  00-17303  Filed  7-7-00;  8:45  am) 

BILUNG  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-^7)] 

NASA  Advisory  Council  (NACV  Aero- 
space Technology  Advisory 
Committee  (ASTAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee. 
DATES:  Tuesday,  August  15,  2000,  8:30 
a.m.  to  5:00  p.m.;  and  Wednesday, 
August  16,  2000,  8:00  a.m.  to  12:00 
Noon. 

ADDRESSES:  National  Aeronautics  and 
Spd(  e  Administration,  Room  6H46,  300 
E  Street,  SW.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
MarvHlien  Mi  UraUi,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 


— Status  of  Aerospace  Technology 

Programs 
—Revolutionary  Concepts  (REVCON) 
— Status  of  National  R&D  Investment 

Plan  for  "Aviation  Systems  After 

Next" 
— Integrated  Presentation  on  NASA's 

Aviation  Safety  Program 
— Government  Performance  Results  Act 

(GPRA)  Status 
— National  Transonic  Facility  (NTF) 
— Subcommittee  Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  July  3.  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-17304  Filed  7-7-00;  8:45  am) 

BILLING  CODE  751(M)1-P 


NATIONAL  COUNCIL  ON  DISABOJIY 

Sunshine  Ac  Meeting;  Quarterly 

Meeting 

AGENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability,  Notice 
of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  SuDshine  Act.  (PL.  94-409). 
QUARTERLY  MEETING  DATES:  August  7-9, 
2000,  8:30  a.m.  to  5:00  p.m. 
LOCATION:  Wyndham  City  Center  Hotel, 
1143  New  Hampshire  Avenue,  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Quigley.  Public  Affairs 
Specialist,  National  Coimcil  on 
Disability,  1331  F  Street  NW,  Suite 
1050,  Washington,  DC  20004-1107; 
202-272-2004  (Voice),  202-272-2074 
(TTY),  202-272-2022  (Fax). 
AGENCY  MISSION:  The  National  Coimcil 
on  disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  regeirdless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
disability  prior  to  this  meeting. 
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ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 
OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Ccfuncil  on  Disability  will 
be  open  to  the  public. 
AGENDA:  The  proposed  agenda  includes: 
Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee 

Reports 
Executive  Session  (closed)  * 

Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC.  on  July  6,  2000. 
Ethel  D.  Briggs, 
Executive  Director. 
[FR  Dor  00-17499  Filed  7-6-00:  2:12  pm] 

BILLING  CODE  6820-MA-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  030-20563;  ASLBP  No.  00-779- 

01-CivPi 

Western  Soil,  Inc., Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pvu-suant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972).  and  §§  Sections  2.105, 
2.700,  2.702,  2.714,  2.714a,  2.717,  2.721, 
and  2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding:  Western  Soil,  Inc.,  Order 
Imposing  Civil  Monetary  Penalty. 

This  Board  is  being  established 
pursuant  to  the  request  of  Western  Soil, 
Inc.,  for  a  hearing  regarding  an  Order 
issued  by  the  Director,  Office  of 
Enforcement,  dated  April  12,  2000, 
entitled  "Order  Imposing  Civil 
Monetary  Penalty"  (65  FR  21.489  (Apr. 
21,  2000)). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Charles  Bechhoefer,  Chairmein,  Atomic 

Safety  and  Licensing  Board  Panel, 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 

G.  Paul  Bollwerk,  III,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 

Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 
All  correspondence,  documents  and 

other  materials  shall  be  fijed  with  the 

Judges  in  accordance  with  10  CFR 

§2.701. 

Issued  at  Rockville,  Maryland,  this  3rd  day 
of  July  2000. 

G.  Paul  Bollwerk,  UI, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  00-17341  Filed  7-7-00;  8:45  am] 
BILUNG  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-170] 

Armed  Forces  Radiobiology  Research 
Institute;  Nuclear  Research  Reactor; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Facility  Operating  License  No.  R-84, 
issued  to  Armed  Forces  Radiobiology 
Research  Institute  (the  licensee)  for 
operation  of  their  research  reactor. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
extension  of  the  license  expiration  time 
from  November  8,  2000,  to  August  1, 
2004,  for  the  Armed  Forces 
Radiobiology  Research  Institute 
Research  Reactor.  The  proposed  action 
is  in  accordance  with  the  licensee's 
application  for  amendment  dated 
February  28,  2000.  The  licensee 
submitted  an  Environmental  Report 
with  its  request  for  license  extension. 

Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  continued  operation  of  the  Armed 
Forces  Radiobiology  Research  Institute 
Research  Reactor  in  order  to  continue 
training,  radiobiology  research,  and 
activation  analysis  activities  beyond  the 
current  term  of  the  license. 

Environmental  Impact  of  the  Proposed 
Action 

The  Armed  Forces  Radiobiology 
Research  Institute  Research  Reactor  is 
located  near  the  center  of  the  National 


Naval  Medical  Center  in  Bethesda, 
Maryland  in  a  metal  and  concrete 
building. 

The  Armed  Forces  Radiobiology 
Research  Institute  Research  Reactor  is  a 
moderate  power  (1  megawatt),  pool-type 
research  reactor.  The  NRC  licensed  the 
facility  in  1962  and  the  facility  license 
was  renewed  in  1984.  Since  about  1981, 
the  facility  has  operated  about  28.8 
megawatt-hours  per  year  on  average. 
During  that  time,  the  gaseous  Argon-41 
radiological  release  has  been  on  average 
of  3.236  x  10^  becquerel  per  year  (8.747 
curies  per  year).  Since  1981,  the  facility 
has  had  no  radiological  liquid  releases. 
Solid  releases  of  radioactive  material 
have  been  transferred  and  disposed  of  in 
accordance  with  the  requirements  of  the 
licensee's  byproduct  license.  Currently, 
there  are  no  plans  to  change  any 
operating  characteristics  of  the  reactor 
during  the  license  extension  period. 

The  NRC  concludes  that  the 
radiological  effects  of  the  continued 
operation  will  be  minimal  based  on  past 
radiological  releases.  The  radiological 
exposures  for  facility  operations  have 
been  within  regulatory  limits. 
Conditions  are  not  expected  to  change. 

As  for  potential  non-radiological 
impacts,  the  proposed  action  does  not 
involve  any  historic  sites.  It  does  not 
affect  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

In  addition,  the  environmental  impact 
associated  with  operation  of  research 
reactors  has  been  generically  evaluated 
by  the  staff  and  is  discussed  in  the 
attached  generic  evaluation.  This 
evaluation  concludes  that  no  significant 
environmental  impact  is  associated  with 
the  operation  of  research  reactors 
licensed  to  operate  at  power  levels  up 
to  and  including  2  megawatts  thermal. 
We  have  determined  that  this  generic 
evaluation  is  applicable  to  operation  of 
the  Armed  Forces  Radiobiology 
Research  Institute  Research  Reactor  and 
that  there  are  no  special  or  unique 
features  that  would  preclude  reliance  on 
the  generic  evaluation. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action.  The  proposed  action  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 
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Alternatives  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
for  the  research  reactor  facility  is  to 
deny  the  application  (i.e.,  "no  action" 
alternative).  If  the  application  is  denied, 
the  licensee  has  indicated  that  it  would 
apply  for  license  renewal  and  operate 
under  the  timely  renewal  provisions  of 
10  CFR  2.109  until  the  NRC  renewed  or 
denied  the  license  renewal  application. 
With  operation  under  timely  renewal  or 
renewal,  the  actual  conditions  of  the 
reactor  would  not  change  If  the  .\RC 
denied  license  renewal.  Armed  Forces 
Radiobiology  Research  Institute 
Research  Reactor  operations  would  stop 
and  decommissioning  would  be 
required  with  a  likely  small  impact  on 
the  environment.  The  environmental 
impacts  of  the  proposed  action  and 
alternative  action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Environmental 
.\ssessment  prepared  for  the  renewal  of 
Armed  Forces  Radiobiology  Research 
Institute's  license  in  January  1985. 

Agencies  and  Persons  Contacted 

On  May  8.  2000,  the  staff  consuhed 
with  the  Mar\'land  Department  of 
Natural  Resources  Official.  Rich 
McLean,  regarding  the  environmental 
impact  of  the  proposed  action,  Mr. 
McLean  also  contacted  and  coordinated 
review  with  Roland  Fletcher,  Manager 
Radiological  Health  Program.  Air  and 
Radiation  Management  .administration, 
Maryland  Department  of  the 
Environment.  The  State  officials  had  no 
comment. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  28,  2000,  A  hard  copy  is 
available  for  public  inspection  at  the 
NRC's  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW., 
Washington,  DC  20555,  Publicly 
available  records  will  also  be  accessible 
electronicallv  from  the  .ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wv^rw.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  June  2000. 


For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Chief,  Events  Assessment,  Generic 
Communications,  and  Non-Power  Reactors 
Branch.  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 

Regulation 

Environmental  Considerations 
Regarding  the  Licen.sing  of  Research 
Reactors  and  Critical  Facilities 

Introduction 

This  discussion  deals  with  research 
reactors  and  critical  facilities  which  are 
designed  to  operate  at  low  power  levels, 
2  MWt  and  lower,  and  are  used 
primarily  for  basic  research  in  neutron 
physics,  neutron  radiography,  isotope 
production,  experiments  associated 
with  nuclear  engineering,  training  and 
as  a  part  of  a  nuclear  physics 
curriculum.  Operation  of  such  facilities 
will  generally  not  exceed  a  5-day  week, 
8-hour  day,  or  about  2000  hours  per 
year.  Such  reactors  are  located  adjacent 
to  technical  service  support  facilities 
with  convenient  access  for  students  and 
faculty. 

Sited  most  frequently  on  the 
campuses  of  large  universities,  the 
reactors  are  usually  housed  in  already 
existing  structures,  appropriately 
modified,  or  placed  in  new  buildings 
that  are  designed  and  constructed  to 
blend  in  with  existing  facilities. 
However,  the  environmental 
considerations  discussed  herein  are  not 
limited  to  those  which  are  part  of 
universities. 

Facility 

There  are  no  exterior  conduits, 
pipelines,  electrical  or  mechanical 
struct\ires  or  transmission  lines  attached 
to  or  adjacent  to  the  facility  other  than 
for  utility  services,  which  are  similar  to 
those  required  in  other  similar  facilities, 
specificadly  laboratories.  Heat 
dissipation  is  generally  accomplished 
by  use  of  a  cooling  tower  located  on  the 
roof  of  the  building.  These  cooling 
towers  typically  are  on  the  order  of  10' 
X  10'  X  10'  and  are  comparable  to 
cooling  towers  associated  with  the  air- 
conditioning  systems  of  large  office 
buildings. 

Make-up  for  the  cooling  system  is 
readily  available  and  usually  obtained 
from  the  local  water  supply.  Radioactive 
gaseous  effluents  are  limited  to  Ar-41 
and  the  release  of  radioactive  liquid 
effluents  can  be  carefully  monitored  and 
controlled.  Liquid  wastes  are  collected 
in  storage  tanks  to  allow  for  decay  and 
monitoring  prior  to  dilution  and  release 
to  the  sanitary  sewer  system.  Solid 
radioactive  wastes  are  packaged  and 
shipped  offsite  for  storage  at  NRC- 
approved  sites.  The  transportation  of 


such  waste  is  done  in  accordance  with 
existing  NRC-DOT  regulations  in 
approved  shipping  containers. 

Chemical  and  sanitary  waste  systems 
are  similar  to  those  existing  at  other 
similar  laboratories  and  buildings. 

Environmental  Effects  of  Site 
Preparation  and  Facility  Construction 

Construction  of  such  facilities 
invariably  occurs  in  areas  that  have 
already  been  distm-bed  by  other 
building  construction  and,  in  some 
cases,  solely  within  an  already  existing 
building.  Therefore,  construction  would 
not  be  expected  to  have  any  significant 
effect  on  the  terrain,  vegetation,  wildlife 
or  nearby  waters  or  aquatic  life.  The 
societal,  economic  and  aesthetic 
impacts  of  construction  would  be  no 
greater  than  those  associated  with  the 
construction  of  a  large  office  building  or 
similar  research  facility. 

Environmental  Effects  of  Facility 
Operation 

Release  of  thermal  effluents  from  a 
reactor  of  less  than  2  MWt  will  not  have 
a  significant  effect  on  the  environment. 
This  small  amount  of  waste  heat  is 
generally  rejected  to  the  atmosphere  by 
means  of  small  cooling  towers. 
Extensive  drift  and/or  fog  will  not  occur 
at  this  low  power  level. 

Release  of  routine  gaseous  effluents 
can  be  limited  to  Ar-41,  which  is 
generated  by  neutron  activation  of  air. 
Even  this  will  be  kept  as  low  as 
practicable  by  using  gases  other  than  air 
for  supporting  experiments.  Yearly 
doses  to  un-restricted  areas  will  be  at  or 
below  established  guidelines  in  10  CFR 
Part  20  limits.  Routine  releases  of 
radioactive  liquid  effluents  can  be 
carefully  monitored  and  controlled  in  a 
manner  that  will  ensure  compliance 
with  current  standards.  SoUd 
radioactive  wastes  vnll  be  shipped  to  an 
authorized  disposal  site  in  approved 
containers.  These  wastes  should  not 
require  more  than  a  few  shipping 
containers  a  year. 

Based  on  experience  with  other 
research  reactors,  specifically  TRIGA 
reactors  operating  in  the  1  to  2  MWt 
range,  the  annual  release  of  gaseous  and 
liquid  effluents  to  unrestricted  areas 
should  be  less  than  30  curies  and  0.01 
curies,  respectively. 

No  release  of  potentially  harmful 
chemical  substances  will  occur  during 
normal  operation.  Small  amounts  of 
chemicals  emd/or  high-solid  content 
water  may  be  released  fix>m  the  facility 
through  the  sanitary  sewer  during 
periodic  blowdown  of  the  cooling  tower 
or  from  laboratoiy  experiments. 

Other  potential  effects  of  the  facility, 
such  as  aesthetics,  noise,  societal  or 
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impact  on  local  flora  and  fauna  are 
expected  to  be  too  small  to  measure. 

Environmental  Effects  of  Accidents 

Accidents  ranging  from  the  failure  of 
experiments  up  to  the  largest  core 
damage  and  fission  product  release 
considered  possible  result  in  doses  that 
are  less  than  10  CFR  Part  20  guidelines 
and  are  considered  negligible  with 
respect  to  the  environment. 

Unavoidable  Effects  of  Facility 
Construction  and  Operation 

The  unavoidable  effects  of 
construction  and  operation  involve  the 
materials  used  in  construction  that 
cannot  be  recovered  and  the  fissionable 
material  used  in  the  reactor.  No  adverse 
impact  on  the  environment  is  expected 
from  either  of  these  unavoidable  effects. 

Alternatives  to  Construction  and 
Operation  of  the  Facility 

To  accomplish  the  objectives 
associated  with  research  reactors,  there 
are  no  suitable  alternatives.  Some  of 
these  objectives  are  training  of  students 
in  the  operation  of  reactors,  production 
of  radioisotopes,  and  use  of  neutron  and 
gamma  ray  beams  to  conduct 
experiments. 

Long-Term  Effects  of  Facility 
Construction  and  Operation 

The  long-term  effects  of  research 
facilities  are  considered  to  be  beneficial 
as  a  result  of  the  contribution  to 
scientific  knowledge  and  training. 
Because  of  the  relatively  small  amount 
of  capital  resources  involved  and  the 
small  impact  on  the  envirorunent,  very 
little  irreversible  and  irretrievable 
commitment  is  associated  with  such 
facilities. 

Costs  and  Benefits  of  Facility 
Alternatives 

The  costs  are  on  the  order  of  several 
millions  of  dollars  with  very  little 
environmental  impact.  The  benefits 
include,  but  are  not  limited  to,  some 
combination  of  the  following:  conduct 
of  activation  analyses,  conduct  of 
neutron  radiography,  training  of 
operating  personnel,  and  education  of 
students.  Some  of  these  activities  could 
be  conducted  using  particle  accelerators 
or  radioactive  soiu-ces  which  would  be 
more  costly  and  less  efficient.  There  is 
no  reasonable  alternative  to  a  nuclear 
research  reactor  for  conducting  this 
spectrum  of  activities. 

Concltision 

The  staff  concludes  that  there  will  be 
no  significant  environmental  impact 
associated  with  the  licensing  of  research 
reactors  or  critical  facilities  designed  to 


operate  at  power  levels  of  2  MWt  or 
lower  and  that  no  environmental  impact 
statements  are  required  to  be  written  for 
the  issuance  of  construction  permits  or 
operating  licenses  for  such  facilities. 

(FR  Doc.  00-17344  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27] 

Consideration  of  License  Amendment 
Request  for  BWX  Technologies.  Inc., 
and  Opportunity  for  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Availability  of 
Envirorunental  Assessment  and  Finding 
of  No  Significant  Impact  and 
Opportimity  to  Request  a  Hearing  on 
Amendment  of  Materials  License  SNM- 
42,  BWX  Technologies,  Inc. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM^2  to  exempt  BWX 
Technologies,  Inc.  from  the  beryllium- 
to-fissile  mass  ratio  limit  specified  in 
the  fissile  material  exemption  standards 
of  10  CFR  71.53. 

Environmental  Assessment 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  evaluated  the 
environmental  impacts  of  the  exemption 
of  BWX  Technologies,  Inc.  (BWXT)  from 
the  beryllium-to-fissile  mass  ratio  limits 
specified  in  the  fissile  material 
exemption  standards  of  10  CFR  71.53  . 
This  Environmental  Assessment  (EA) 
has  been  prepared  pursuant  to  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  parts  1500- 
1508)  and  NRC  regulations  (10  CFR  part 
51)  which  implement  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  The  purpose  of  this 
document  is  to  assess  the  environmental 
consequences  of  the  proposed  license 
amendment. 

The  BWXT  facility  in  Lynchburg,  VA 
is  authorized  under  SNM-42  to  possess 
nuclear  materials  for  the  fabrication  and 
assembly  of  nuclear  fuel  components. 
The  facility  supports  the  U.S.  naval 
reactor  program,  fabricates  research  and 
university  reactor  components,  and 
manufactures  compact  reactor  fuel 
elements.  The  facility  also  performs 
recovery  of  scrap  uranium.  Research 
and  development  activities  related  to 


the  fabrication  of  nuclear  fuel 
components  are  also  conducted. 

1.2  Review  Scope 

In  accordance  with  10  CFR  part  51, 
this  EA  (1)  presents  information  and 
analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS):  (2)  fulfills  the 
NRC's  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  when 
no  EIS  is  necessary;  and  (3)  facilitates 
preparation  of  an  EIS  if  one  is  necessary. 
Should  the  NRC  issue  a  FONSI,  no  EIS' 
would  be  prepared  and  the  license 
amendment  would  be  granted. 

1.3  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-42  to  exempt 
the  licensee  from  the  beryllium-to-fissile 
mass  ratio  limit  specified  in  the  fissile 
material  exemption  standards  of  10  CFR 
71.53. 

1 .4  Need  for  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  transport  uranium-beryllium 
waste  with  fission  and  activation 
products  under  the  requirements  of  10 
CFR  part  71.  The  licensee  may  use  the 
fissile  material  expmption  specified  in 
10  CFR  71.53  with  an  exemption  to  the 
0.1  percent  beryllium-to-fissile  mass 
ratio  limit. 

The  provisions  of  10  CFR  71.53 
exempt  the  shipment  of  material  with 
limited  fissile  mass  from  the  fissile 
material  package  standards  in  10  CFR 
71.55  and  71.59.  The  fissile  material 
exemption  in  10  CFR  71.53  is  only  valid 
for  materials  that  contain  a  mass  of 
beryllium  that  is  less  than  0.1  percent  of 
the  mass  of  fissile  material.  BWXT  has 
identified  waste  material  with  a  limited 
amount  of  fissile  material,  but  with 
beryllium  quantities  that  exceed  the  0.1 
percent  beryllium-to-fissile  mass  ratio 
limit.  BWXT  needs  to  ship  these  wastes, 
which  consist  of  large  physical  objects 
(e.g.,  ductwork).  BWXT  does  not  want  to 
ship  the  waste  in  transportation 
packages  that  are  approved  by  the  NRC 
because  the  waste  materials  would 
require  significant  cutting  and 
processing  that  would  increase  the  risk 
of  beryllium  exposure  to  personnel.  The 
uranium  and  beryllium  content  of  the 
waste  objects  is  in  the  form  of  surface 
contamination.  Both  luanium  and 
beryllium  contamination  levels  are 
expected  to  be  relatively  low.  The  NRC 
staff  has  determined  that  the  shipments 
by  BWXT  would  be  nuclearly  safe  with 
certain  license  conditions  applied; 
however,  given  there  is  no  uranium 
level  below  which  the  0.1  percent 
beryllium  to  uranium  ratio  does  not 
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apply,  this  material  can  not  be  classified 
as  fissile  exempt  under  the  current 
regulation. 

1.5    Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Deny  the  amendment  request. 

2.0    Affected  Environment 

The  affected  environment  for 
Alternative  1  would  be  the  immediate 
vicinity  of  the  vehicle  used  to  transport 
the  material  to  a  licensed  disposal 
facility. 

The  affected  environment  for 
Alternative  2  is  the  BWXT  site.  A  full 
description  of  the  site  and  its 
characteristics  is  given  in  the  1995 
Environmental  Assessment  for  the 
Renewal  of  the  NRC  license  for  BWXT. 
The  BWXT  facility  is  located  on  a  525 
acre  (2  km-)  site  in  the  northeastern 
corner  of  Campbell  County, 
approximately  5  miles  (8km)  east  of 
Lynchburg,  Virginia.  This  site  is  located 
in  a  generally  rural  area,  consisting 
primarily  of  rolling  hills  with  gentle 
slopes,  farm  land,  and  woodlands.  The 
Navy  Nuclear  Fuel  Division  (NNFD) 
facility  is  centrally  located  on  the  site 
with  the  main  manufactiu-ing  complex 
contained  in  a  19  acre  (0.08  km^)  fenced 
area. 

3.0    Effluent  Releases  and  Monitoring 

Alternative  1:  No  changes  to  the 
effluents  and  monitoring  program  are 
expected  as  a  result  of  approving  this 
amendment  request. 

Alternative  2:  No  changes  to  the 
effluents  and  monitoring  program  are 
expected  as  a  result  of  denying  this 
amendment  request.  The  licensee  would 
(instruct  a  containment  area  to  process 
and  repackage  the  waste  materiaJ.  This 
containment  area  would  effectively 
prevent  the  release  of  waste  material  to 
the  environment. 

4.0  En viTonmen tal  Impacts  of 
Proposed  Action  and  Alternatives 

4.1  Public  Health 

Alternative  1:  The  risk  to  human 
health  from  the  transportation  of  all 
radioactive  material  in  the  U.S.  was 
evaluated  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC.  1977).  The  principal 
rddiological  environmental  impact 
during  normal  transportation  is  direct 
rddiafinn  exposure  to  nearby  persons 
from  radioactive  material  in  the 
package.  The  average  annual  individual 
dose  from  all  radioactive  material 
transportation  in  the  U.S.  was 


calculated  to  be  approximately  0.5        ' 
mrem,  well  below  the  10  CFR  part  20 
requirement  of  100  mrem  for  a  member 
of  the  public. 

Occupational  health  was  also 
considered  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC,  1977).  The  average 
aimual  occupational  dose  to  the 
driver(s)  is  estimated  to  be  8.7  mSv  (870 
mrem),  which  is  below  the  10  CFR  part 
20  requirement  of  50  mSv  (5000  mrem). 
The  Department  of  Transportation 
(DOT)  regulations  in  49  CFR  177.842(g) 
require  that  the  radiation  dose  may  not 
exceed  0.02  mSv  (2  mrem)  per  hour  in 
any  position  normally  occupied  in  a 
motor  vehicle.  Shipment  of  these 
materials  would  not  affect  the 
assessment  of  environmental  impacts  or 
the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 

Alternative  2:  The  risk  to  the  public 
health  is  not  expected  to  increase  as  a 
result  of  denying  this  amendment 
request,  under  normal  operating 
conditions.  The  licensee  already  has 
controls  in  place  to  prevent  the 
migration  of  material  off-site. 

The  occupational  health  impacts 
associated  with  the  denial  of  this 
amendment  request  were  evaluated.  The 
material  to  be  shipped  is  currently 
packaged  and  stored  in  containers 
which  are  not  approved  by  the  NRC.  In 
order  to  ship  the  material  in  NRC- 
approved  packages,  the  material  will 
need  to  be  processed  and  repackaged. 
The  licensee  would  need  to  construct  a 
containment  area  in  order  to  limit 
persoimel  exposure  to  airborne 
beryllium.  Actions  would  be  taken  to 
control  occupational  exposure  such  as 
limited  exposure  times,  bioassays,  and 
respirator  use.  The  risk  for  worker 
exposure  to  lu'anium  and  beryllium 
would  increase  as  a  result  of  denying 
this  amendment  request. 

4.2  Water  Resources 

Alternative  1 :  The  NRC  staff  has 
determined  that  the  proposed 
amendment  will  not  impact  the  quality 
of  water  resources  as  a  result  of  normaJ 
transport. 

Alternative  2:  The  NRC  staff  has 
determined  that  denial  of  the  proposed 
amendment  request  will  not  impact  the 
quality  of  water  resources  at  or  near  the 
BWXT  site. 

4.3  Geology,  Soils.  Air  Quality, 
Demography,  Biota,  Cultural  and 
Historic  Resources 

Alternative  1 :  The  NRC  staff  has 
determined  that  the  proposed 


amendment  will  not  impact  geology, 
soils,  air  quality,  demography,  biota,  or 
cultural  or  historic  resources  imder 
normal  transport  conditions. 

Alternative  2:  The  NRC  staff  has 
determined  that  denial  of  the  proposed 
amendment  will  not  impact  geology, 
soils,  air  quality,  demography,  biota,  or 
cultural  or  historic  resources  at  or  near 
the  BWXT  site. 

4.4     Alternatives 

The  action  that  the  NRC  is 
considering  is  approval  of  an 
amendment  request  to  a  Materials 
license  issued  pursuaift  to  10  CFR  part 
70.  The  proposed  action  is  to  amend 
NRC  Materials  License  SNM-42  to 
exempt  the  licensee  from  the  beryllium- 
to-fissile  mass  ratio  limit  specified  in 
the  fissile  material  exemption  standards 
of  10  CFR  71.53.  The  alternatives 
available  to  the  NRC  are: 

1 .  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  denial  of  the 
license  amendment.  In  addition,  the 
denial  of  the  amendment  request  would 
require  the  licensee  to  ship  the  waste  in 
packages  approved  by  the  NRC,  thereby 
increasing  the  risk  of  beryllium 
exposure  to  personnel  due  to  significant 
cutting  and  processing.  The  staff 
considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

5.0    Agencies  and  Persons  Contacted 

The  NRC  contacted  a  representative 
from  the  Virginia  Department  of  Health 
in  correspondence  dated  May  25,  2000. 

6.0    References 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  December  1977,  "Final 
Enviroxunental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes."  U.S.  Nuclear 
Regulatory  Commission  (NRC),  August 
1995,  "Environmental  Assessment  for 
Renewal  of  Special  Nuclear  Material 
License  SNM-42." 

7.0    Conclusions 

Based  on  an  evaluation  of  the 
environmental  impacts  of  the 
amendment  request,  the  NRC  has 
determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Federal  Register. 
The  NRC  staff  considered  the 
environmental  consequences  of 
exempting  the  licensee  from  the 
berylliimi-to-fissile  mass  ratio  limit 
specified  in  the  fissile  material 
exemption  standards  in  10  CFR  71.53, 
and  have  determined  that  the  approval 
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of  this  exemption  will  have  no  adverse 
effect  on  public  health  and  safety  or  the 
environment. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  SNM— 42.  On  the  basis 
of  the  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
associated  with  the  proposed  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  the  Commission  is  making 
a  Finding  of  No  Significant  Impact. 

The  Environmental  Assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  the 
Conmiission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW.  Washington,  DC. 

Opportunity  for  a  Hearing 

Based  on  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact,  and  a  staff  safety 
evaluation  to  be  completed,  NRC  is 
preparing  to  amend  License  SNM— 42. 
The  NRC  hereby  provides  that  this  is  a 
proceeding  on  an  application  for 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission  either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Secretary  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 


including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFTi  Section 
2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant,  BWX  Technologies, 
P.O.  Box  785.  Lynchburg,  VA;  and 

2.  The  NRC  staff,  by  delivering  it  to 
the  Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  NRC  contact  for  this  licensing 
action  is  Thomas  Cox.  Mr.  Cox  may  be 
contacted  at  (301)  415-8107  or  by  e-mail 
at  THC@nrc.gov  for  more  information 
about  this  licensing  action. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  luly,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting, 

Chief,  Fuel  Cycle  Licensing  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  00-17342  Filed  7-7-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-206] 

Southern  California  Edison.  San 
Onofre  Nuclear  Generating  Station, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  10  CFR  part  73  for 
Facility  Operating  License  No.  DPR-13, 
issued  to  Southern  California  Edison, 
(the  licensee),  for  the  San  Onofre 
Nuclear  Generating  Station,  Unit  1,  a 
permanently  shutdown  nuclear  reactor 
facility  located  in  San  Diego  County, 
California 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  wouJd  modify 
security  requirements  to  eliminate 
certain  equipment,  to  relocate  certain 
equipment,  to  modify  certain 
procedures,  and  reduce  the  number  of 
armed  responders,  due  to  the 


permanently  shutdown  and  defueled 
status  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  28,  2000.  The 
requested  action  would  grant  an 
exemption  from  certain  requirements  of 
10  CFR  73.55,  "Requirements  for 
physiccd  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,  "  specifically  from 
10  CFR  73.55(a),  (c)(1),  (c)(3),  (c)(4), 
(c)(5),  (c)(6),  (c)(7),  (d)(1),  (e)(1).  (e)(2), 
(h)(3)  and  (h)(6)  as  identified  in  the 
licensee's  application  for  exemption 
dated  April  28,  2000. 

The  Need  for  the  Proposed  Action 

San  Onofre  Nuclear  Generating 
Station  Unit  1  was  permanently  shut 
down  on  November  20,  1992.  The 
reactor  was  permanently  defueled  and 
the  possession-only  license  became 
effective  on  March  9,  1993.  In  this 
permanently  shutdown  condition,  the 
facility  poses  a  reduced  risk  to  public 
health  and  safety.  Because  of  this 
reduced  risk,  certain  requirements  of  10 
CFR  73.55  are  no  longer  appropriate.  An 
exemption  is  required  from  portions  of 
10  CFR  73.55  to  allow  the  licensee  to 
implement  a  revised  security  plan  that 
is  appropriate  for  the  permanently 
shutdown  and  defueled  reactor  facility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  an  exemption  to  those 
portions  of  10  CFR  73.55  identified 
above  would  not  have  a  significant 
impact  on  the  environment.  Unit  1  has 
not  operated  since  November  1992.  As 
demonstrated  by  the  licensee  in  its 
exemption  application,  the 
consequences  of  any  possible  act  of 
sabotage  are  thus  reduced,  due  to  the 
reduced  amount  of  radioactive  material 
available  for  possible  release  from  the 
Unit  1  spent  fuel  pool. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  efflupnt.s  and  has  no  other 
environmental  impact.  Therefore,  there 
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are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (j.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy. 
on  May  31,  2000,  the  staff  consulted ' 
with  the  State  of  California  official.  Mr. 
Steven  Hsu  of  the  Radiologic  Health 
Services,  State  Department  of  Health 
Services,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordinglv.  the 
NRC  ha.s  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  28.  2000  (Accession  No. 
ML003709607),  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Librarv' 
component  on  the  NRC  Web  site,  http:/ 
/www. nrc.gov  (the  Electroruc  Reading 
Room). 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  J.  Wrona, 

Project  Manager.  Decommissioning  Section. 
Project  Directorate  FV  &■  Decommissioning, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  00-17343  Filed  7-7-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  eind 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension: 
Rules  1(a),  1(h),  Forms  U5A  and  USB— 

SEC  File  No.  270-168— 0MB  Control 

No. 3235-0170 
Rule  3,  Form  U-3A3-1— SEC  File  No. 

270-77— OMB  Control  No.  3235-0160 
Rule  26— SEC  File  No.  270-78— OMB 

Control  No.  3235-0183 
Rule  44— SEC  File  No.  270-162— OMB 

Control  No.  3235-0147 
Rule  62,  Form  U-R-1— SEC  File  No. 

270-166— OMB  Control  No.  3235- 

0152 
Rule  88.  Form  U-13-1— SEC  File  No. 

270-80— OMB  Control  No.  3235-0182 
Rule  95,  Form  U-13E-1— SEC  File  No. 

270-74— OMB  Control  No.  3235-0162 
Form  U-7D— SEC  File  No.  270-75— 

OMB  Control  No.  3235-0165 

Notice  is  hereby  given  that,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  et  seq.),  the  Seciuities  and 
Exchange  Commission  ("Commission") 
requests  comments  on  the  collections  of 
information  summarized  below.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Office  of  Management  and  Budget  for 
extension  and  approval. 

Rules  1(a)  and  1(b)  [17  CFR  250.1(a), 
250.1(b)]  and  forms  USA  and  USB  [17 
CFR  259.5a.  259.5b]  implement  Sections 
5(a)  and  5(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  ("Act")  which  require  any 
holding  company  or  any  person 
proposing  to  become  a  holding  company 
to  file  with  the  Commission  a 
notification  of  registration  and 
registration  statement,  respectively.  The 
information  is  necessary  for  the 
Commission  to  determine  whether  a 
new  registrant  is  in  compliance  with  the 
requirements  of  the  Act.  The  initial 
burden  of  this  requirement  is 
approximately  80  hours  per  respondent. 
Thereafter  there  is  no  annual  burden. 
The  Commission  has  been  receiving 
four  filings  each  year,  with  a  total 
annual  burden  of  320  hours.  Companies 
filing  under  this  rule  are  required  to 
retain  records  for  a  period  of  10  years, 
and  provision  of  the  information  is 
mandatory.  The  retention  time  period 
allows  the  Commission  the  opportunity 
to  perform  its  audit  functions. 
Responses  are  not  kept  confidential. 


Rule  3  [17  CFR  250.3]  permits  a  bank 
that  is  also  a  public  utility  holding 
company  to  claim  an  exemption  from 
the  requirements  of  the  Act,  through  the 
submission  of  an  annual  statement  on 
Form  U-3A3-1  [17  CFR  259.403].  The 
rule  and  the  form  are  used  by  the 
Commission  staff  to  expedite  its  review 
of  comphance  with  Section  3(a)(4)  of 
the  Act.  Rule  3  and  form  U-3A3-1 
permit  a  bank  that  is  also  a  public  utility 
holding  company  to  avoid  the  burdens 
associated  with  an  application  for  an 
exemption  from  the  requirements  of  the 
Act.  An  application  for  an  exemption 
would  involve  a  formal  order,  which 
might  require  an  administrative  hearing 
and  which  otherwise  would  consume  a 
significant  amount  of  Commission 
resources.  Each  year  the  Commission 
receives  five  submissions  from  banks, 
each  takes  about  two  hours  to  complete. 
Thus  a  total  annual  burden  of  ten  hours 
is  imposed.  Provision  of  this 
information  is  required.  Banks  that  file 
luider  this  rule  are  required  to  retain 
records  for  a  period  of  ten  years.  This 
retention  period  is  consistent  wdth 
requirements  imposed  by  federal 
agencies  that  regulate  banks.  Banks  are 
allowed  to  request  confidential 
treatment  of  information  filed  under  this 
rule. 

Rule  26  [17  CFR  250.26]  sets  forth  the 
financial  statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  their  subsidiaries.  This 
information  collection  is  of  fundamental 
importance  to  the  Commission  in  the 
review  of  financial  statements  of 
registered  public  utility  holding 
companies.  The  Commission  reviews 
financial  statements  in  connection  with 
its  review  of  proposals  submitted  for 
approval  under  several  provisions  of  the 
Act.  Provision  of  this  information  is 
required.  The  rule  imposes  no  aimual 
biu^den  because  there  is  no  form,  as 
such,  under  Rule  26  and  because  the 
information  is  required  for  Form  U5S, 
which  is  subject  to  separate  OMB 
review.  In  addition,  there  is  no 
requirement  for  record  retention  under 
this  rule. 

Rule  44  [17  CFR  250.44]  prohibits 
sales  of  utility  securities  or  of  utility 
assets  owned  by  registered  public  utility 
holding  companies,  not  otherwise 
exempt  under  Commission  regulations, 
except  under  a  declaration  that  notifies 
the  Commission  of  the  proposed  sale 
and  that  becomes  effective.  The 
information  is  essential  to  Commission 
administration  of  Section  12(d)  of  the 
Act  and  is  not  otherwise  available.  The 
Commission  analyzes  the  information  to 
determine  if  the  proposed  sale  is 
consistent  with  the  public  interest. 
Provision  of  this  information  is 
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required.  The  rule  imposes  a  burden  of 
about  96  hours  each  year  on  4 
respondents,  each  of  which  makes  one 
submission.  There  is  no  requirement  for 
record  retention  under  this  rule. 
Submissions  are  not  kept  confidential. 

Rule  62  [17  CFR  250.62]  prohibits  the 
solicitation  of  authorization  regarding 
any  security  of  a  regulated  company  in 
connection  with  reorganization  subject 
to  Commission  approval  or  regarding 
any  transaction  which  is  the  subject  of 
an  application  or  declaration,  except 
under  a  declaration  regarding  the 
solicitation  which  has  become  effective. 
The  information  is  necessary  to  permit 
the  Conunission  to  adequately  enforce 
Sections  12(e)  and  11(g)  of  the  Act.  The 
rule  and  Form  U-R-1  [17  CFR  259.221] 
impose  a  total  annual  burden  of  35 
hours  on  7  companies,  who  each  spend 
5  hours,  and  file  as  necessary. 

Rule  88  [17  CFR  250.88]  requires  the 
filing  of  Form  U-13-1  [17  CFR  259.113] 
for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  Twenty-two 
respondents  initially  spend  a  total  of 
approximately  eighty-eight  hours 
meeting  this  requirement.  Thereafter, 
there  is  no  annual  burden.  Service 
companies  filing  under  this  rule  are 
required  to  retain  records  for  a  period  of 
10  years,  and  provision  of  the 
information  is  mandatory.  The  retention 
time  period  allows  the  Commission  the 
opportunity  to  perform  its  audit 
functions.  Responses  are  not  kept 
confidential. 

Rule  95  [17  CFR  250.95]  requires 
service  companies  to  file  reports  on 
Form  U-13E-1  [17  CFR  259.213]  with 
the  Commission  prior  to  their 
performance  of  contracts  for  registered 
holding  companies  or  their  subsidiaries, 
for  services,  construction,  or  sales  of 
goods.  The  Commission  requires  this 
information  to  enforce  the  provisions  of 
Section  13(e)  and  of  Section  13(f)  of  the 
Act.  The  enforcement  of  these  statutes 
would  be  compromised  without  the 
collection  of  this  information,  which  is 
not  available  from  other  sources. 
Provision  of  this  information  is 
required.  Companies  that  file  under  this 
rule  are  required  to  retain  records  for  a 
period  of  six  years.  This  retention 
period  allows  the  Commission  to 
perform  its  audit  functions.  One 
company  meets  this  requirement  on  an 
annual  basis  with  an  estimated  average 
burden  of  2  hours.  This  information  is 
not  kept  confidential. 

Form  U-7D  [17  CFR  259.404] 
establishes  the  filing  company's  right  to 
the  exemption  authorized  for  financing 
entities  holding  title  to  utility  assets 
leased  to  a  utility  company.  The 


information  is  necessary  for  the 
Commission  to  determine  whether  a 
company  is  exempt  from,  or  governed 
by,  the  Act.  The  form  imposes  a  total 
annual  burden  of  72  hoius  on  24 
respondents,  who  each  spend  3  hours 
annually  preparing  and  filing  1 
response.  Companies  filing  under  this 
rule  are  required  to  retain  records  for  a 
period  of  10  years,  and  provision  of  the 
information  is  mandatory.  The  retention 
time  period  allows  the  Commission  the 
opportunity  to  perform  its  audit 
functions,  and  generally  coincides  with 
companies'  obligation  period  under 
their  respective  leases.  Responses  are 
not  kept  confidential. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  ft'om  a  comprehensive  or  even 
a  representative  siirvey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

It  should  be  noted  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  conunents  and  suggestions  submitted 
in  wrriting  within  60  days  of  this 
publication. 

Please  direct  yoiu'  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549. 

Dated:  June  28,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  00-17329  Filed  7-7-00;  8:45  am] 

BILLING  CODE  8010-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27195] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935.  as  Amended 

(Act") 

June  30.  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  .Vet  and  rules 
promulgated  under  the  Act.  .^.11 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is'are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  25,  2000.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identif\-  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  July  25.  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

.Allegheny  Energy,  Inc.,  et  al.  (70-9625) 

Allegheny  Energy,  inc  ("Allegheny  "), 
10435  Downsville  Pike.  Hagerstown, 
Maryland  21470,  a  registered  public 
utility  holding  company,  Monongahela 
Power  Company  ("Monongahela 
Power"),  1310  Fairmont  .Avenue, 
Fairmont,  West  Virginia  23219,  a  wholly 
owned  combination  gas  and  electric 
utility  subsidiary  of  Allegheny  and 
Mountaineer  Gas  Ccjmpanv 
("Mountaineer  Gas"),  414  Summers 
Street,  Charleston,  West  Virginia  25301, 
an  indirectly  owned  gas  utility 
subsidiary  of  Energy  Corporation  of 
America  ( 'EGA '),  a  Colorado  public 
utility  holding  company  claiming 
exemption  from  registration  under 
section  .3(a)(1)  by  rule  2  under  the  Act 
(collectively,  "Applicants"),  have  filed 
an  application-declaration  under 
sections  3(a)(2),  6,  7,  9(a).  10,  11(b), 
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12(b)  and  13(b)  of  the  Act  and  rules  45, 
54,  90  and  91  under  the  Act. 

Allegheny  proposes  to  acquire  100% 
of  the  outstanding  securities  of 
Mountaineer  Gas.  Mountaineer  Gas  is  a 
directly  owned  subsidiary  of  Eastern 
Systems  Corporation  ("ESC"),  a  West 
Virginia  holding  company  claiming 
exemption  from  registration  under 
section  3(a)(1)  by  rule  2  under  the  Act 
and  an  indirectly  owned  subsidiary  of 
ECA.  Allegheny.  ESC  and  EGA  have 
entered  into  a  stock  purchase  agreement 
under  which  Monongahela  Power,  as 
Allegheny's  assignee,  proposes  to 
acquire  100%  of  the  outstanding 
securities  of  Mountaineer  Gas  for 
approximately  S223  million  in  cash  and 
the  assumption  of  Si 00  million  in  long- 
term  debt  ("Transaction").  The  purchase 
price  is  subject  to  adjustment  after 
closing  based  upon  the  closing  date 
balance  sheet. 

Allegheny  has  three  regulated  public 
utility  companies:  Mononghela  Power,  a 
combination  electric  and  gas  utility 
which  provides  service  to  customers  in 
West  Virginia  and  Ohio:  West  Penn 
Power  Company,  an  electric  utility 
which  provides  service  to  customers  in 
Pennsylvania:  and  The  Potomac  Edison 
Company,  an  electric  utility  which 
provides  services  to  customers  in 
Maryland.  West  Virginia,  and  Virginia. 
Collectively,  the  Allegheny  system 
utilities  do  business  as  Allegheny 
Power.  Allegheny  Power,  operating  as  a 
combination  electric  and  gas  system, 
delivers  electric  and  gas  to  1.4  million 
customers.  Allegheny  has  several 
nonutility  subsidiaries  as  well.  For  the 
twelve  months  ended  December  31, 
1999,  Allegheny's  revenues  were 
approximately  S2.8  billion. 

Monongahela  Power  is  headquartered 
in  Fairmont.  West  Virginia. 
Monongahela  Power  provides  electric 
service  to  approximately  351,000  West 
Virginia  customers  and  approximately 
28,000  Ohio  customers.  Monongahela 
Power,  through  its  West  Virginia  Power 
gas  division,  provides  natural  gas 
service  to  approximately  24,000 
customers  in  West  Virginia.'  For  the 
twelve  months  ended  December  31. 
1999.  Monongahela  Power  contributed 
$673  million  or  24%  of  Allegheny's 
revenues. 

.Mountaineer  Gas  provides  utility 
service  to  approximately  200.000 
customers  throughout  West  Virginia, 
including  the  cities  of  Wheeling, 
Marti nsburg,  Beckley.  Huntington  and 
Charleston.  Mountaineer  Gas'  principal 


'  See  Allegheny  Energy,  Inc..  et  al.,  Holding  Co. 
Act  Release  No.  27121  (Dec.  23,  1999)  (approving 
the  retention  of  the  purchased  electric  and  gas 
assets  of  West  Virginia  Power). 


place  of  business  is  located  in 
Charleston,  West  Virginia.  Mountaineer 
Gas  wholly  owns  Mountaineer  Gas 
Services,  which  is  primarily  engaged  in 
providing  energy  procurement  and 
marketing  services  to  Mountaineer  Gas 
and  owns  approximately  375  wells  and 
has  gas  storage  facilities  under  contract. 
For  the  twelve  months  ended  December 
31,  1999,  Mountaineer  Gas  had  revenues 
of  approximately  $174  million. 
Mountaineer  Gas'  regulated  activities 
contributed  $162  miUion,  or  94%  of 
those  revenues. 

Allegheny  seeks  authorization  to  issue 
up  to  $162  miUion  in  long-term  debt 
securities.  Additionally.  Allegheny 
seeks  authorization  to  meike  a  capital 
contribution  of  up  to  $165  million  to 
Monongahela  Power.  The  contribution 
will  be  funded  through  the  requested 
debt  securities  issuance  and  $3  million 
in  general  funds.  The  contribution  will 
be  made  in  a  combination  of  cash, 
guarantees  or  loans. 

Monongahela  Power  seeks  authority 
to  issue  up  to  $165  million  in  long-term 
debt  securities  for  the  purpose  of 
acquiring  Mountaineer  Gas. 
Additionally,  Monongahela  Power  seeks 
authorization  to  issue  loans  and 
guarantees  to  Mountaineer  Gas  in  an 
aggregate  amount  up  to  $100  million. 
The  amount  of  loans  and  guarantees 
issued  is  contingent  upon  the  amount  of 
Mountaineer  Gas'  debt  assumed  in  the 
Transaction. 

Upon  completion  of  the  acquisition. 
Mountaineer  Gas  seeks  authority  to 
issue  up  to  $100  million  in  short-term 
debt.  The  short-term  debt  will  be  in  the 
form  of  commercial  paper  and  bank 
borrowings.  The  Applicants  state  that 
the  short-term  debt  will  be  used 
primarily  for  financing  ongoing 
operations. 

All  of  the  requested  financing 
authority  will  have  interest  rates,  fees, 
and  expenses  comparable  to  those 
obtainable  by  comparable  entities 
issuing  comparable  seciu-ities  with  the 
same  or  similar  terms  and  maturities. 

The  acquisition  of  the  securities  of 
Mountaineer  Gas  will  be  accounted  for 
under  the  purchase  method  of 
accounting. 

Following  the  acquisition  of  100%  of 
the  securities  of  Mountaineer  Gas. 
Mountaineer  Gas  will  become  a  wholly 
owned  subsidian,'  of  Monongahela 
Power.  Because  Monongahela  Power 
will  acquire  more  than  10%  of  the  stock 
of  Mountaineer  Gas.  the  Applicants  are 
requesting  an  order  under  section  3(a)(2) 
of  the  Act  exempting  Monongahela 


Power  from  the  provisions  of  the  Act 
applicable  to  holding  companies. ^ 

Once  Mountaineer  Gas  becomes  a 
subsidiary  of  Monongahela  Power,  the 
Applicants  propose  ^at  Allegheny 
Energy  Service  Corporation,  Allegheny's 
service  company,  will  act  as  a  service 
company  for  Mountaineer  Gas. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  00-17281  Filed  7-7-00;  8:45  ami 

BILUtM:  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  IC-24552] 

Notice  of  Application  for  Deregistraiion 
Under  Section  8tf )  of  the  Investment 
Company  Act  of  1940 

June  ,JU,  Muu 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  Jime.  2000. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
25,  2000,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or.  for  lawryers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary, 
SEC,  450  Fifth  Street,  NW,  Washington, 
DC  20549-0609.  For  Further 
Information  Contact:  Diane  L.  Titus,  at 
(202)  942-0564.  SEC.  Division  of 
Investment  Management,  Office  of 


^  A  "holding  company"  is  defined  in  section 
2(a)(7)  of  the  Act  to  include  any  company  that 
directly  or  indirectly  owns  10%  or  more  of  the 
outstanding  voting  securities  of  a  public  utility 
company.  Section  2(a)(5)  defines  a  "public-utility 
company"  to  mean  an  electric  utility  company  or 
a  gas  utility  company.  Section  3(a)(2)  provides  an 
exemption  if  the  holding  company  is 
"predominantly  a  public-utility  company  whose 
operations  as  such  do  not  extend  beyond  the  State 
in  which  it  is  organized  and  States  contiguous 
thereto." 
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Investment  Company  Regulation,  450 
Fifth  Street.  NW,  Washington,  DC 
20549-0506. 

Oppenheimer  Core  Equity  Fund  [File 
No.  811-8807];  Oppenheimer  Large  Cap 
Value  Fund  [File  No.  811-8810] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Applicants 
have  never  made  a  public  offering  of 
their  securities  and  do  not  propose  to 
make  any  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Dates:  Each  application  was 
fdedon  June  12,  2000. 

Applicants'  Address:  Two  World 
Trade  Center,  New  York,  New  York 
10048-0203. 

Corefunds,  Inc.  [File  No.  811^107] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  24,  1998, 
applicant  transferred  its  assets  to 
Evergreen  Equity  Trust,  Evergreen 
Select  Equity  Trust,  Evergreen 
International  Trust,  Evergreen  Fixed 
Income  Trust,  Evergreen  Select  Fixed 
Income  Trust,  Evergreen  Municipal 
Trust,  Evergreen  Money  Market  Trust 
and  Evergreen  Select  Money  Market 
Trust  (the  "Acquiring  Funds")  based  on 
net  asset  value.  Expenses  of  $1,040,489 
incurred  in  connection  with  the 
reorganization  were  paid  by  First  Union 
National  Bank. 

Filing  Date:  The  application  was  filed 
on  May  20,  2000. 

Applicant's  Address:  530  East 
Swedesford  Road,  Wajme,  Pennsylvania 
19087. 

Shepmyers  Investment  Company  [File 
No. 811-2798] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  20, 
2000,  applicant  transferred  its  assets  to 
The  National  Portfolio  of  Smith  Barney 
Muni  Funds,  based  on  net  asset  value. 
Expenses  of  $123,580  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  May  26,  2000. 

Applicant's  Address:  P.O.  Box  339. 
Route  194  South,  Hanover. 
Pennsylvania  17331. 

Congress  Street  Associates,  L.P.  [File 
No.  811-8801] 

Summary:  Applicant,  a  registered 
closed-end  management  investment 
company,  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company.  By  March  21,  2000,  applicant 
had  distributed  all  of  its  assets  to  its 
shareholders  based  on  net  asset  value. 


Expenses  of  $4,722  incurred  in 
connection  with  the  liquidation  were 
paid  by  applicant's  general  partner  and 
investment  adviser.  Congress  Street 
Management,  L.L.C. 

Filing  Date:  The  application  was  filed 
on  May  17,  2000. 

Applicant's  Address:  c/o 
PaineWebber  Incorporated,  1285 
Avenue  of  the  Americas,  New  York, 
New  York  10019. 

Merrill  Lynch  Fund  for  Tomorrow,  Inc. 
[File  No.  811-3871] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  23, 

1998,  applicant  transferred  its  assets  to 
Merrill  Lynch  Fundamental  Growth 
Fund,  Inc.  based  on  net  asset  value. 
Expenses  of  approximately  $319,620 
incurred  in  connection  with  the 
reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  May  15,2000. 

Applicant's  Address:  800  Scudders 
Mill  Road,  Plainsboro,  New  Jersey 
08536-9011. 

Templeton  Global  Real  Estate  Fund 
[File  No.  811-5844] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  23, 

1999,  applicant  transferred  its  assets  to 
Franklin  Real  Estate  Securities  Fund,  a 
series  of  Franklin  Real  Estate  Securities 
Trust,  based  on  net  asset  value. 
Expenses  of  $61,021  incurred  in 
connection  with  the  reorganization  were 
paid  equally  by  applicant,  the  acquiring 
fund,  and  their  respective  investment 
advisers. 

Filing  Date:  The  application  was  filed 
on  June  2,  2000. 

Applicant's  Address:  500  East 
Broward  Boulevard,  Fort  Lauderdale, 
Florida  33394-3091. 

Investment  Services  for  Education 
Associations  Trust  [File  No.  811-7967] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  31,  1999, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  No  expenses  were 
incurred  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  March  10,  2000,  and  amended 
on  April  25,  2000,  and  June  9,  2000. 

Applicant's  Address:  1201  North 
Market  Street,  P.O.  Box  1347, 
Wilmington,  Delaware  19899-1347. 


INVESCO  Industrial  Income  Fund.  Inc. 
[File  No.  811-893] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  28,  1999, 
applicant  transferred  its  assets  to 
INVESCO  Equity  Fund,  formerly  named 
INVESCO  Industrial  Income  Fund,  a 
series  of  INVESCO  Combination  Stock  & 
Bond  Fimds,  Inc.,  based  on  net  asset 
value.  Expenses  of  $968,388  incurred  in 
connection  with  the  reorganization  were 
paid  equally  by  Invesco  Funds  Group, 
Inc.,  applicant's  investment  adviser,  and 
applicant. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  7800  E.  Union 
Avenue,  Denver.  Colorado  80237. 

INVESCO  Emerging  Opportunity 
Funds.  Inc.  [File  No.  811-«2:u]; 
INVESCO  Growth  Kunds.  In( .  [File  No. 
811-352] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  July  15, 
1999,  applicants  transferred  their  assets 
to  INVESCO  Small  Company  Growth 
Fund  and  INVESCO  Blue  Chip  Growth 
Fund,  respectively,  each  a  series  of 
INVESCO  Stock  Funds,  Inc.,  based  on 
net  asset  value.  Expenses  of  $81,674, 
and  $234,237,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  equcdly  by  applicants' 
investment  adviser  and  the  acquiring 
fund. 

Filing  Date:  The  applications  were 
filed  on  May  23,  2000. 

Applicants'  Address:  7800  E.  Union 
Avenue,  Denver,  Colorado  80237. 

INVESCO  Tax-Free  Income  Funds,  Inc. 
[File  No.  811-3177] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  16, 
1999,  INVESCO  Tax-Free  Bond  Fund 
(formerly  named  INVESCO  Tax-Free 
Long-Term  Bond  Fund],  a  series  of 
applicant,  transferred  its  assets  to 
INVESCO  Tax-Free  Bond  Fund,  a  new 
series  of  INVESCO  Bond  Funds,  Inc., 
based  on  net  asset  value.  Expenses  of 
$31,084  incurred  in  connection  with  the 
reorganization  were  divided  equally 
between  INVESCO  Funds  Group,  Inc., 
applicant's  investment  adviser,  and 
INVESCO  Tax-Free  Bond  Fund. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  7800  E.  Union 
Avenue,  Denver,  Colorado  80237. 

INVESCO  Value  Trust  [File  No.  811- 
4595] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


Federal  Register 'Vol.  65,  No.  132 /Monday,  July  10,  2000 /Notices 


42407 


investment  company.  On  May  28,  1999. 
INVESCO  Total  Return  Fund,  a  series  of 
applicant,  transferred  its  assets  to 
INVESCO  Total  Return  Fund,  a  series  of 
INVESCO  Combination  Stock  &  Bond 
Funds,  Inc.  On  June  4.  1999,  INVESCO 
Intermediate  Government  Bond  Fund,  a 
series  of  applicant,  transferred  its  assets 
to  INVESCO  U.S.  Government  Secxirities 
Fund,  a  series  of  INVESCO  Bond  Funds, 
Inc.  On  July  15.  1999,  INVESCO  Value 
Equity  Fund,  a  series  of  applicant, 
transferred  its  assets  to  INVESCO  Value 
Equity  Fund,  a  series  of  INVESCO  Stock 
Fimds,  Inc.  Expenses  of  $137,084 
incurred  in  connection  with  the 
reorganization  of  applicant's  INVESCO 
Total  Return  Fund  series  were  paid 
equally  by  applicant's  investment 
adviser  and  INVESCO  Total  Return 
Fund.  Expenses  of  $87,458  were 
incurred  in  connection  with  the 
reorganization  of  applicant's  INVESCO 
Intermediate  Government  Bond  Fund 
series,  with  applicant's  investment 
adviser  paying  $43,729,  INVESCO 
Intermediate  Government  Bond  Fund 
paying  $13,524,  and  IWESCO  U.S. 
Government  Securities  Fund  paying 
$30,204.  Expenses  of  $69,319  incurred 
in  connection  with  the  reorganization  of 
applicant's  INVESCO  Value  Equity 
Fund  series  were  paid  equally  by 
applicant's  investment  adviser  and 
INVESCO  Value  Equity  Fund. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  7800  E.  Union 
Avenue.  Denver  Colorado  80237. 

INVESCO  Diversified  Funds.  Inc.  [File 
No.  811-7984] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  4,  1999, 
applicant  transferred  its  assets  to 
INVESCO  Small  Company  Growth 
Fund,  a  series  of  INVESCO  Emerging 
Opportunity  Funds.  Inc.  based  on  net 
asset  value.  Expenses  of  $86,881  were 
incurred  in  connection  with  the 
reorganization,  of  which  applicant's 
investment  adviser  paid  $43,440, 
applicant  paid  $11,596,  and  the 
acquiring  fund  paid  $31,844. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  7800  E.  Union 
Avenue.  Denver.  Colorado  80237. 

Farm  Bureau  Life  Variable  Account  II 
[File  No.  811-«639| 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 


made  any  public  offering  of  its 
securities,  is  not  now  engaged,  or 
intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  5400  University 
Avenue.  West  Des  Moines,  Iowa  50266. 

Farm  Bureau  Life  Annuity  Account  II 
[File  No.  811-3667] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has  not 
made  any  public  offering  of  its 
securities,  is  not  now  engaged,  or 
intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  May  23,  2000. 

Applicant's  Address:  5400  University 
Avenue.  West  Des  Moines,  Iowa  50266. 

Pegasus  Variable  Funds  [Filp  \o  811- 

88541 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  31, 
1999,  Applicant  distributed  all  of  its 
shares  at  net  asset  value  to  its 
shareholders  in  connection  with 
Applicant's  liquidation.  Applicant's 
liquidation  was  completed  pursuant  to 
an  in-kind  substitution  of  securities 
permitted  under  Section  17(a)  and  26(b) 
of  the  Investment  Company  Act  of  1940 
by  a  March  17,  1999  SEC  exemptive 
order.  Legal  expenses  of  $33,689.37 
incurred  in  connection  with  the 
liquidation  were  paid  by  Pegasus 
Variable  Funds  ($4,361.87)  and  One 
Group  Investment  Trust,  the  substituted 
Fund  ($29,327.50).  No  other  expenses 
were  incurred  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
on  June  12,  2000. 

Applicant's  Address:  1111  Polaris 
Parkway,  P.O.  Box  710211,  Colmnbus, 
OH  43271-0211. 

Select  Advisors  Portfolios  [File  No. 
811-8778] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  31, 
1998,  applicant,  the  master  fund  in  a 
master/feeder  structure,  made  a 
liquidating  distribution  to  its 
shareholders,  based  on  net  asset  value. 
Expenses  of  $206,646  incmred  in 
connection  with  the  liquidation  were . 
paid  by  Touchstone  Advisors,  Inc., 
applicant's  investment  adviser. 


Filing  Dates:  The  application  was 
filed  on  February  7,  2000,  and  amended 
on  May  25,  2000,  and  June  27,  2000. 

Applicant's  Address:  311  Pike  Street, 
Cincinnati,  Ohio  45202. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  00-17282  Filed  7-7-00;  8:45  am] 

BILLING  CODE  801 0-01 -M 


SECURtTIES  AND  EXCHANGE 

COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenmient  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  10,  2000. 

A  closed  meeting  will  be  held  on 
Thursday,  July  13,  2000  at  11:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c){4),  (8),  (9)(A)  and  (10)  ad 
17  CFR  200.402(a)(4).  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  Thursday,  July  13, 
2000  will  be: 

(1)  Institution  and  settlement  of 
injunctive  actions;  and 

(2)  Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  July  5,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-17443  Filed  7-6-00;  10:55  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42999;  File  No.  SR-BSE- 
00-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc   Relating 
to  Mandatory  Decimal  Pricing  Testing 

June  30.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  June  27, 
2000,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  this  proposal 
as  one  concerned  solely  with  the 
administration  of  the  Exchange  under 
Section  19(b)(3)(A)(iii)  of  the  Act,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Conunission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I   Self-Reoulaton  ()r«anization's 
Statement  otthe  Term.s  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  add  rules 
relating  to  decimal  pricing  testing  in 
order  to  prepeire  for  the  industry-wide 
conversion  to  decimal  pricing.  The  text 
of  the  proposed  rule  change  is  available 
at  the  B,SE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
BSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
MSU.S.C.  78s(b)(3)(A)(iii). 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  purpose  of  the  proposed  rule 
change  is  to  add  Section  (10)  (Decimal 
Pricing  Testing)  to  Chapter  XXXIII, 
Boston  Exchange  Automated 
Communication  Order-routing  Network 
(BEACON).  Specifically,  the  Exchange 
seeks  to  change  its  rules  to  require 
member  firms  to  participate  in  industry- 
wide testing  of  computer  systems,  as 
required,  in  order  to  prepare  for  the 
conversion  to  decimal  pricing. 

The  Exchange,  in  cooperation  with 
other  self-regulatory  organizations 
("SROs")  has  been  preparing  for  a 
successful  industry-wide  conversion  to 
decimal  pricing.  As  severed  other  SROs 
have  proposed  rules  to  require  decimal 
testing  by  their  members,  the  Exchange 
seeks  to  codify  this  requirement  as  well. 
The  new  Rule  will  require  mandatory 
participation  of  Exchange  members  in 
the  testing  which  will  be  taking  place, 
and  will  require  any  firm  which  has  an 
electronic  interface  with  the  Exchange 
to  conduct  testing  between  the 
electronic  interface  and  the  Exchange 
("point-to-point  testing").  In  the  case  of 
a  member  firm  that  has  an  electronic 
interface  through  a  third  party  service 
provider,  point-to-point  testing  with  the 
Exchange  will  not  be  required  if  (i)  the 
member  firm  conducts  successful 
testing  with  the  service  provider,  (ii)  the 
service  provider  conducts  successful 
testing  with  the  Exchange  (on  behalf  of 
the  member  firm)  and  (iii)  the  Exchange 
agrees  that  no  further  testing  is 
necessary. 

The  proposed  Rule  also  details  the 
reporting  and  documentation 
requirements  for  all  members 
participating  in  either  the  point-to-point 
testing  or  the  industry-wide  testing. 
Specifically,  member  firms  will  be 
asked  to  provide  reports  as  determined 
necessary  by  the  Exchange  throughout 
the  coiu-se  of  testing.  Additionally,  all 
member  firms  will  be  required  to  keep, 
and  make  available  for  inspection, 
documentation  of  all  the  testing  they  do 
as  part  of  the  requirements  of  this  Rule. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
statutory  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)*  of  the  Act,  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 


respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
nde  change. 

in.  Date  of  Effectivenes,s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(3)  of 
Rule  19b-4  thereunder*^  because  it  is 
concerned  solely  with  the 
administration  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  piuposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


« 15  U.S.C.  78f(b)(5). 


s  15  U.S.C.  78s(b)(3)(A). 
•l7CFR240.19b-4(f)(3). 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-00-07  and  should  be 
submitted  by  July  31,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-17331  Filed  7-7-00;  8:45  ami 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
II       COMMISSION 


[Release  No  34--t3000;  File  No   SR-CBOE- 
00-15] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Board  Options  Exchange.  Inc.  Relating 
to  a  Reduction  in  the  Value  of  the 
Nasdaq  100  Stock  Index 

June  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  30, 
2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  CBOE.  On  June  30, 
2000,  the  CBOE  submitted  Amendment 
No.  1  to  the  proposed  rule  chailge.^  The 
Commission  is  publishing  this  notice  to 


M7  CFR  200.3&-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  On  June  30,  2000,  the  CBOE  submitted  a  letter 
from  Timothy  Thompson,  Assistant  General 
Counsel,  CBOE.  to  Joe  Corcoran,  Attorney,  Division 
of  Market  Regulation,  Commission,  amending  the 
proposal  ("Amendment  No.  1").  In  Amendment  No. 
1  the  CBOE  requested  that  the  Commission  review 
the  proposal  under  Rule  19b-4(fl(6).  The  CBOE  also 
expressed  its  intent  to  list  and  trade  options  on  the 
Nasdaq  100  Index  at  one-tenth  its  value,  even 
though  it  initially  sought  approval  to  list  options  on 
the  Nasdaq  100  Index  based  upon  a  reduced  index 
level  equal  to  one-tenth  and/or  one-fortieth  of  the 
Nasdaq  100  Index.  Moreover,  the  CBOE  clarified 
that  it  will  also  continue  to  trade  the  full  value 
Nasdaq  100  Index  options.  The  Commission  notes 
that  Tilings  submitted  under  Section  19(b)(3)(A)  of 
the  Act  must  be  complete  upon  filing.  Because 
CBOE  amended  this  proposal  to  file  it  under 
Section  19(b)(3)(A)  of  the  Act,  the  date  of  the 
amendment  is  deemed  the  date  of  the  filing  of  the 
proposal. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-ReguIator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  trade  options 
on  the  Nasdaq  100  Index  based  on 
reduced-value  level  equal  to  one-tenth 
of  its  present  value  by  multiplying  the 
divisor  used  in  calculating  the  Index  by 
a  factor  of  10.  In  seeking  approval  to 
trade  options  based  upon  one-tenth  of 
the  value  of  the  Nasdaq  100  Index,  the 
Exchange  represents  that  it  is  planning 
to  list  options  on  the  reduced  value 
Nasdaq  1 00  Index  value  at  the  same 
time  it  continues  to  list  and  trade 
options  on  the  full  value  of  the  Nasdaq 
100  Index.  In  connection  with  this 
change,  the  Exchange  proposes  to 
multiply  by  a  factor  of  10  the  position 
and  exercise  limits  for  the  one-tenth 
level  index.  When  the  Exchange  trades 
full  value  and  reduced  value  Nasdaq 
100  options  at  the  same  time,  the 
Exchange  will  require  that  the  positions 
in  the  full  value  and  reduced  value 
contracts  be  aggregated  for  the  purpose 
of  determining  compliance  with  the 
position  and  exercise  limits.  In  addition, 
the  Exchange  proposes  to  amend 
Exchange  Rule  24.9,  Interpretation  .01 
to  provide  that  the  reduced- value 
Nasdaq  100  options  will  have  a  strike 
price  interval  of  no  less  than  $2.50.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CBOE  and  at  the 
Commission's  Public  Reference  Room. 

n.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of.  and 
Statutor>-  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  began  trading  Nasdaq  100 
Index  ("NDX")  options  in  February 
1994. "*  NDX  options  are  European-style, 
cash-settled  options  on  the  Nasdaq-100 


Index.  The  Nasdaq-100  Index  is  a 
modified  capitalization-weighted  index 
of  100  of  the  largest  non-financial 
securities  traded  on  the  Nasdaq  Stock 
Market.  In  recent  years,  on  the  strength 
of  a  sustained  bull  market,  the  value  of 
the  NDX  has  tripled  since  the  mid- 1998. 
such  that  the  vadue  of  the  Index  stood 
at  4,034.17  as  of  April  4,  2000.  As  a 
result  of  the  significant  increase  in  the 
value  of  the  imderlying  index,  the 
premium  for  NDX  options  has  also 
increased.  The  CBOE  believes  that  this 
has  caused  NDX  options  to  trade  at  a 
level  that  may  be  imcomfortably  high 
for  retail  investors. 

As  a  result,  Nasdaq  (the  reporting 
authority  for  the  Index)  has  approved 
CBOE's  request  to  trade  options  based 
on  a  reduced  index  level  equal  to  one- 
tenth  of  the  Nasdaq-100  Index.  In 
seeking  approval  to  trade  options  based 
upon  one-tenth  of  the  value  of  the 
Nasdaq  100  Index,  the  Exchange 
represents  that  it  is  planning  to  list 
options  on  the  reduced  value  Nasdaq 
100  Index  value  at  the  same  time  it 
continues  to  list  and  trade  options  on 
the  full  value  of  the  Nasdaq  100  Index. 
In  addition,  the  trading  symbol  for 
options  on  the  reduced-value  Nasdaq 
100  Index  will  no  longer  be  NDX. 

In  addition  to  the  strike  price  being 
reduced  by  one-tenth,  the  CBOE 
proposes  to  increase  the  position  and 
exercise  for  the  reduced  value  Nasdaq 
100  hidex  by  a  factor  of  10.^  The  CBOE 
believes  that  this  increase  in  the 
position  and  exercise  limits  is  justified 
because  the  reduction  contract  size 
would  result  in  each  contract  overlying 
only  one-tenth  of  the  value  of  a  current 
Nasdaq  100  Index  contract. 
Consequently,  the  revised  position  and 
exercise  limits  would  be  equivalent  to 
the  current  levels  in  terms  of  the  value 
of  the  Index,  which  the  option  positions 
would  overlie.  Further,  when  a  person 
trades  full  value  and  reduced  value 
Nasdaq  100  options  at  the  same  time, 
the  Exchange  will  require  that  the 
positions  in  the  full  value  and  reduced 
value  contracts  be  aggregated  for  the 
purpose  of  determining  compliance 
vnth  the  position  and  exercise  limits. 

Accoraing  to  the  Exchange,  position 
limits  were  intended  to  prevent  a 
particular  customer  or  fijrm  from 
manipulating  the  value  of  an  index  by 
limiting  the  notional  value  of  an  index 
that  any  particular  person  or  firm  could 
control.  The  proposed  nominal  increase 
(by  ten  times  in  the  case  of  one-tenth 
value  options)  does  not  change  the 
notionaj  value  that  any  particular 


*  See  Securities  Exchange  Act  Release  No.  33428 
(January  5,  1994),  59  FR  1576  (January  11, 1994). 


'  The  Exchange  has  separately  filed  for  an 
increase  in  the  position  and  exercise  limits  for  NDX 
in  SR-CBOE-00-14. 
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person  or  firm  may  control.  Based  on 
the  current  contract  notional  value  of 
approximately  $400,000  and  the  25.000 
contract  position  limit,  and    particular 
person  or  firm  could  control  a  portfolio 
valued  roughly  at  $10  billion.  By 
reducing  the  contract  size  by  a  factor  of 
10  of  $40,000  while  increasing  the 
position  limit  to  250,000  contracts 
would  have  no  effect  on  the  value  of  the 
portfolio  that  could  be  controlled  by  a 
particular  person  or  firm.  In  addition, 
the  100  stocks  comprising  the  Nasdaq 
100  Index  are  among  the  largest  and 
most  liquid  stocks  listed  on  the  Nasdaq 
National  Market  System,  and  are 
frequently  among  the  daily  most  active 
securities.  Like  other  broad-based 
indexes,  the  Nasdaq  100  is  sufficiently 
diversified  and  liquid  so  as  to  minimize 
the  possibility  of  manipulation. 
Moreover,  given  that  technology  has 
grown  to  become  a  major  component  of 
the  U.S.  economy  and  investment 
portfolios,  the  Exchange  believes  that  a 
position  limit  increase,  if  it  were 
proposing  one,  for  options  on  the 
Nasdaq  100  Index  is  justified  and 
consistent  with  the  limits  applied  to 
other  broad-based  products. 

The  Exchange  currently  intends  to 
begin  trading  the  reduced  value 
contracts  beginning  on  July  10,  2000.  It 
is  possible  that  the  exchange  will  delay 
the  introduction  of  the  reduced  value 
contracts  until  some  later  time 
depending  on  whether  any  business  or 
operational  issues  arise.  In  any  event, 
the  Exchange  will  provide  adequate 
advance  notice  to  its  member  firms  so 
that  they  may  be  prepared  for  the 
introduction  of  the  reduced  value 
contracts  and  so  that  they  may  in  turn 
provide  adequate  notice  to  their 
customers.  The  Exchange  has  a  strong 
interest  in  publicizing  the  introduction 
of  the  reduced  value  contracts  and  will 
take  a  number  of  measures  to  inform  the 
firms  and  potential  customers  including 
publication  of  a  regulatory  circular, 
marketing  brochures  and  notification 
through  the  Exchange's  web  site. 

The  Exchange  expects  that  the 
proposed  change  will  attract  additional 
customer  business  in  Nasdaq  100  Index 
options  in  those  series  in  which  retail 
customers  are  most  interested  in 
trading.  For  example,  an  April  4040  (at 
the  money)  call  option  series  currently 
trades  at  approximately  $20,500  per 
contract.  With  the  index  split,  the  same 
option  series  (once  adjusted),  with  all 
else  remaining  equal,  would  trade  at 
approximately  $2,050  per  contract.  The 
Exchange  believes  that  the  proposed 
change  will  permit  some  investors  to 
trade  these  options  who  have  otherwise 
been  priced  out  of  the  market  due  to  the 
recent  market  sujge.  The  Exchange 


believes  that  NDX  options  provide  an 
important  opportunity  for  investors  to 
hedge  and  speculate  upon  the  market 
risk  associated  with  the  stocks 
comprising  this  broad-based  and  widely 
followed  index.  By  reducing  the  value 
of  the  index,  such  investors  will  be  able 
to  utilize  this  trading  vehicle  while 
extending  a  smaller  outlay  of  capital. 
This  should  attract  additional  investors, 
and.  in  turn,  create  a  more  active  and 
liquid  trading  environment. 

The  Exchange  believes  that  reducing 
the  value  of  the  index  does  not  raise 
manipulation  concerns  and  will  not 
cause  adverse  market  impact,  because 
the  Exchange  will  continue  to  employ 
the  same  surveillance  procedures  and 
has  proposed  an  orderly  procedure  to 
achieve  the  index  split,  including 
adequate  prior  notice  to  market 
participants. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  ^  of  the  Act,  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

Ill   Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule: 
(1)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 
Commission  may  designate,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder.^  Although  Rule 
19b-4(f)(6)  requires  that  an  Exchange 
submit  a  notice  of  its  intent  to  file  at 
least  five  business  days  prior  to  the 


filing  date,  the  Commission  waived  this 
requirement  at  the  CBOEs  request. 

The  Commission  also  notes  that  under 
Rule  19b-4(f)(6)(iii),  the  proposal  does 
not  become  operative  for  30  days  after 
date  of  its  filing,  or  such  shorter  time  as 
the  Cormnission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
CBOE  requests  a  waiver  of  this  30-day 
period  to  begin  trading  the  reduced- 
value  options  on  July  10,  2000.  The 
CBOE  believes  that  acceleration  of  the 
operative  date  of  the  proposed  rule  is 
appropriate  because  it  will  allow  the 
Exchange  to  offer  investors  a  more 
affordable  alternative  to  hedge  their 
exposure  to  the  Nasdaq  100  Index. 
According  to  the  Exchange,  the  Nasdaq 
100  Index  has  been  especially  volatile  in 
the  last  few  weeks  and  the  acceleration 
of  the  proposed  change  will  allow  the 
Exchange  to  offer  this  more  affordable 
hedging  alternative  to  a  time  when  it  is 
most  needed.  In  addition,  the  Exchange 
notes  that  the  American  Stock  Exchange 
has  a  rule  (Commentary  .03  to  Amex 
Rule  901C)  that  allows  it  to  split  an 
index  without  first  submitting  a  filing. 
For  the  reasons  discussed  above,  the 
Conunission  finds  that  the  waiver  of  the 
30-day  period  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
sununarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessar>'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 


•  15  U.S.C.  78f(b)(5). 
'  15  U.S.C.  78s(b)(3)(A). 
''17CFR240.19b-4(0(6). 


*The  Commission  notes  that  this  proposal  is 
similar  to  another  CBOE  proposal  that  the 
Commission  approved  in  1993.  In  the  1993 
proposal,  the  CBOE  proposed  to  trade  options  on 
the  S&P  500  Index  ("SPX")  based  on  reduced-value 
level  equal  to  one-tenth  of  its  then-present  value. 
In  the  order  approving  the  proposal,  the 
Commission  determined  that  potential 
manipulation  concerns  were  minimized  by  the  fad 
that  positions  in  the  reduced  value  SPX  options  and 
full  value  SPX  options  would  be  aggregated  for 
position  and  exercise  limit  purposes.  See  Release 
No.  34-32893  (September  14,  1993),  58  FR  49070 
(September  21, 1993)  (File  No.  SR-CBOE-93-12). 
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statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-15  and  should  be 
submitted  by  July  31,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-17332  Filed  7-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-^3005:  File  No  S7-24-89] 

Joint  Industry  Plan:  Solicitation  of 
Comments  and  Order  Approving 
Request  To  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
Nasdaq/National  Market  Securities 
Trade  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis.  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc..  and  the  Boston,  Chicago. 
Philadelphia  and  Cincinnati  Stock 
Exchanges 

June  30.  2000. 
I.  Introduction 

On  June  27,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  on  behalf  of  itself  and  the 
Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  the  Cincinnati  Stock  Exchange 
("CSE")  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposal  to 
extend  the  operation  of  a  joint 
transaction  reporting  plan  ("Plan")  i  for 


"'17CFR200.3(>-3(a)(12). 

•  pee  Letter  from  Robert  E.  Aber,  Vice  President 
and  General  Council.  Nasdaq,  to  Jonatiian  G.  Katz, 
Secretary.  Commission,  dated  June  27.  2000  ("June 
2000  Extension  Request").  The  June  2000  Extension 
Request  also  requests  that  the  Commission  continue 
to  provide  exemptive  relief,  previously  granted  in 
connection  with  the  Plan  on  a  temporary  basis, 
from  Rules  llAcl-2  and  l]Aa3-l  under  the 
Securities  Exchange  Act  of  1934,  as  amended 
("Act").  15  U.S.C.  78a  el  seq.  The  signatories  to  the 
Plan  are  the  Participants  for  purposes  of  this 
release,  hovj^ever.  the  BSE  joined  the  Plan  as  a 


Nasdaq/National  Market  ("Nasdaq/ 
NM")  (previously  referred  to  as  Nasdaq/ 
NMS)  seciurities  traded  on  an  exchange 
on  an  unlisted  or  listed  basis. 2  The 
proposal  would  extend  the  effectiveness 
of  the  Plan,  as  amended  by  Amendment 
No.  10,  through  March  31^  2001. ^  The 
Commission  also  is  extending  certain 
exemptive  relief  as  described  below. 
The  June  2000  Extension  Request  also 
request  that  the  Commission  approve 
the  Plan,  as  amended,  on  a  permanent 
basis  on  or  before  March  31,  2001. 
During  the  extension  of  the  Plan,  the 
Commission  will  consider  whether  to 
approve  the  proposed  Plan,  as  amended, 
on  a  permanent  basis. 

n.  Background 

The  Plan  governs  the  collection, 
consolidation  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
piorsuant  to  a  grant  of  UTP.''  The 
Commission  approved  trading  pursuant 
to  the  Plan  on  a  one-year  pilot  basis, 
with  the  pilot  period  to  commence 
when  transaction  reporting  pursuant  to 
the  Plan  commenced.  The  Commission 
originally  approved  the  Plan  on  June  26, 
1990.^  Accordingly,  the  pilot  period 
commenced  on  July  12,  1993  and  was 
scheduled  to  expire  on  July  12,  1994.^ 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis. ^ 


'limited  participant"  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
NM  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange  Inc.  ("Amex")  was  a 
Particif)ant  but  withdrew  its  participation  from  the 
Plan  in  August  1994. 

2  Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example,  Section  12(f), 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the-counter 
("OTC/UTP"),  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement.  For  a  more  complete  discussion 
of  the  Section  12(f)  requirement,  see  November 
1995  Exchange  Order,  infra  note  7. 

'On  December  23,  1999,  the  Commission 
approved  the  addition  of  CSE  as  a  Participant  to  the 
Plan.  The  Plan  was  also  changed  to  reflect  that  the 
Midwest  Stock  Exchange  is  now  called  the  Chicago 
Stock  Exchange.  See  Securities  Exchange  Act 
Release  No.  42269  (December  23,  1999),  65  FR  799 
(January  6.  2000). 

■•  See  Section  12(f)(2)  of  the  Act. 

5  See  Securities  Exchange  Act  Release  No.  28146 
(June  26,  1990),  55  FR  27917  (July  6.  1990)  ("1990 
Plan  Approval  Order"). 

^  See  letter  from  David  R.  RusofI,  Foley  &  Lardner. 
to  Betsy  Prout,  Division  of  Market  Regulation. 
("Division"),  dated  May  9,  1994. 

'  See  Securities  Exchange  Act  Release  No.  34371 
(July  13,  1994),  59  FR  37103  (July  20,  1994); 
Securities  Exchange  Act  Release  No.  35221  (January 
11.  1995).  60  FR  3886  (January  19,  1995);  Securities 
Exchange  Act  Release  No.  36102  (August  14.  1995). 
60  FR  43626  (August  22.  1995);  Securities  Exchange 
Act  Release  No.  36226  (September  13.  1995),  60  FR 


III.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eligible  securities."  "  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Access, 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("BBO");  Dispute 
Resolution:  and  Method  of 
Determination  and  Imposition,  and 
Amoimt  of  Fees  and  Charges.^ 

IV.  Exemptive  Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis,  the  Commission 


49029  (September  21,  1995);  Securities  Exchange 
Act  Release  No.  36368  (October  13.  1995);  60  FR 
54091  (October  19,  1995);  Securities  Exchange  Act 
Release  No.  36481  (November  13.  1995).  60  FR 
58119  (November  24, 1995)  ("November  1995 
Extension  Oder");  Securities  Exchange  Act  Release 
No.  36589  (December  13.  1995).  60  FR  65696 
(December  20.  1995);  Securities  Exchange  Act 
Release  No.  36650  (December  28.  1995),  61  FR  358 
January  4,  1996);  Securities  Exchange  Act  Release 
No.  36934  (March  6.  1996),  61  FR  10408  (March  13. 
1996);  Securities  Exchange  Act  Release  No.  36985 
(March  18.  1996).  61  FR  12122  (March  25.  1996); 
Securities  Exchange  Act  Release  No.  37689 
(September  16,  1996).  61  FR  50058  (September  24. 
1996);  Securities  Exchange  Act  Release  No.  37772 
(October  1. 1996),  61  FR  52980  (October  9.  1996); 
Securities  Fjtchange  Act  Release  No.  38457  (March 
31,  1997),  62  FR  16880  (April  8.  1997);  Securities 
Exchange  Act  Release  No.  38794  (June  30, 1997)  62 
FR  36586  (July  8.  1997);  Securities  Exchange  Act 
Release  No.  39505  (December  31,  1997)  63  FR  1515 
(January  9,  1998);  Securities  Exchange  Act  Release 
No.  40151  (July  1,  1998)  63  FR  36979  (July  8.  1998); 
Securities  Exchange  Act  Release  No.  40896 
(December  31,  1998).  64  FR  1834  (January  12.  1999); 
Securities  Exchange  Act  Release  No.  41392  (May 
12.  1999).  64  FR  27839  (May  21,  1999);  and 
Securities  Exchange  Act  Release  No.  42268 
(December  23,  2999),  65  FR  1202  (January  6,  2000). 

*The  Plan  defines  "eligible  security"  as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(fl  of  the  Act  or  that 
is  listed  on  a  national  securities  exchange.  On  May 
12.  1999,  the  Commission  expanded  the  number  of 
eligible  .Nasdaq/NM  securities  that  may  be  traded 
by  the  CHX  pursuant  to  the  Plan  from  500  to  1000. 
See  May  1999  Approval  Order,  supra  note  7. 

■The  full  text  of  the  Plan,  as  well  as  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room. 
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granted  an  exemption  to  vendors  from 
Rule  llAcl-2  under  the  Act  regarding 
the  calculation  of  the  BBO  '"  and 
granted  the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting    . 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data.  As 
discussed  further  below  in  the  Summary 
of  Comments,  the  Participants  ask  in  the 
June  2000  Extension  Request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to 
vendors  until  the  BBO  calculation  issue 
is  fully  resolved.  In  addition,  in  the  June 
2000  Extension  Request,  the 
Participants  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSE  for  as  long  as  the  BSE  is  a  Limited 
Participant  under  the  Plan. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  The  Commission  continues  to 
solicit  comment  regarding  the  BBO 
calculation,  the  trade  through  rule  and 
any  issues  presented  by  changes 
occurring  in  the  market  place.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  July  31,  2000. 

VI.  Discussion 

The  Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  the  Plan,  as  amended, 
through  March  31,  2001,  is  appropriate 
and  in  furtherance  of  Section  llA  of  the 
Act. '  >  The  Commission  believes  that  the 


loRule  llAcl-2  under  the  Act  requires  that  the 
best  bid  or  best  offer  be  computed  on  a  price/ size/ 
time  algorithm  in  certain  circumstances. 
Specifically;  Rule  llAcl-2  under  the  Act  provides 
that  "in  the  event  two  or  more  reporting  market 
centers  make  available  identical  bids  or  offers  for 
a  reported  security,  the  best  bid  or  offer  .  ..  shall 
be  computed  by  ranking  all  such  identical  bids  or 
offers  •   •   •  first  by  size  •   *   *  then  by  time."  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  subject  to  the  Plan  on  a  price/ 
time/size  basis. 

' '  In  approving  this  extension,  the  Commission 
has  considered  the  extension's  impact  on  efficiency, 


extension  will  provide  the  Participants 
with  additional  time  to  seek 
Conmiission  approval  of  pending 
proposals  concerning  the  BBO 
calculation  and  to  begin  to  make 
reasonable  proposals  concerning  a  trade 
through  rule  to  facilitate  the  trading  of 
OTC  securities  pursuant  to  UTP.  With 
respect  to  a  trade  through  rule,  the 
Commission  notes  that  it  has  recently 
expanded  the  ITS  linkage  to  all 
securities,  thereby  expanding  the 
coverage  of  the  ITS  trade  through  rule.^^ 
While  the  Commission  continues  to 
solicit  comment  on  these  matters,  the 
Commission  believes  that  these  matters 
should  be  addressed  directly  by  the 
Participants  on  or  before  December  31, 
2001  so  that  the  Commission  may  have 
ample  time  to  determine  whether  to 
approve  the  Plan  on  a  permanent  basis 
by  March  31,  2001. 

The  Commission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  11  Ac  1-2  imder  the  Act 
until  the  earlier  of  March  31,  2001,  or 
until  such  time  as  the  calculation 
methodology  of  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to  a 
mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  The  Commission  further 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  from  Rule  llAa3-l 
under  the  Act,  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through  March 
31,  2001.  The  Commission  believes  that 
the  extensions  of  the  exemptive  relief 
provided  to  vendors  and  the  BSE, 
respectively,  are  consistent  with  the 
Act,  the  Rules  thereunder,  and 
specifically  with  the  objectives  set  forth 
in  Sections  12(f)  and  11 A  of  the  Act  and 
in  Rules  llAa3-l  and  llAa3-2 
thereunder. 

Vn.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  12(f)  and  11 A  of  the  Act  and 
paragraph  {c)(2)  of  Rule  llAa3-2 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Joint  Transaction  Reporting  Plan,  as 
amended,  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis  through  March 
31,  2001,  and  certain  exemptive  relief 
through  March  31,  2001,  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-17330  Filed  7-7-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-^2998;  File  No.  SR-PCX- 
00-17] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange  Inc.,  Relating  to 
Mandatory  Decimal  Pricing  Testing 

June  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  23, 
2000,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
UI  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designed  this  proposal  as 
one  concerned  solely  with  the 
administration  of  the  Exchange  under 
Section  19(b)(3)(A)(iii)  of  the  Act.a 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Resulatorv  Or^anization'.s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  new  Rule 
1.15(b),  Mandatory  Decimal  Pricing 
Testing,  which  would  require  member 
organizations  to  participate  in  industry 
testing  of  computer  systems  designed  to 
prepare  for  the  industry  conversion  to 
decimal  pricing.  The  text  of  the 
proposed  rule  change  is  available  at  the 
PCX  and  at  the  Commission. 

II.  Self-Reouiator\  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


competition,  and  capital  formation.  15  U.S.C. 
78(c)(n. 

"  Sectirities  Exchange  Act  Release  No.  42212 
(December  9, 1999),  64  FR  70297  (December  16, 
1999). 


"17  CFR  200.30-3(a)(29). 

» 15  U.S.C.  78s(b)(1). 

2  17CFR240.19b-4. 

3 15  U.S.C.  78s(b)(3)(A)(ui). 
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rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  the  securities  industry  prepares  for 
the  conversion  to  decimal  pricing, 
testing  by  and  among  the  various 
securities  industry  constituents  will  be 
necessary  to  avoid  widespread  systems 
problems.  The  PCX,  in  cooperation  with 
the  Commission  and  other  self- 
regulatory  organizations  has  been 
working  toward  a  successful  transition 
to  decimal  pricing.  The  purpose  of 
proposed  rule  change  is  to  require  PCX 
member  firms  to  participate  in  testing  of 
computer  systems  designed  to  prepare 
for  the  industry  conversion  to  decimal 
pricing. 

Proposed  Rule  1.15(b)  would  require 
PCX  members  to  participate  in  testing  of 
computer  systems,  in  a  manner  and 
firequency  prescribed  by  the  Exchange.  It 
is  the  PCX's  understanding  that  other 
self-regulatory  organizations,  including 
the  National  Association  of  Securities 
Dealers,  the  New  York  Stock  Exchange, 
the  American  Stock  Exchange  and  the 
Chicago  Board  Options  Exchange,  are 
also  proposing  rules  to  require  decimal 
pricing  testing  by  their  member 
organizations. 

To  ensure  that  the  securities  industry 
is  adequately  prepared  to  convert  to 
decimals,  the  Securities  Industry 
Association  has  undertaken  to 
coordinate  industry-wide  testing. 
Testing  will  include,  among  others, 
exchanges,  registered  clearing 
corporations,  data  processors  and 
broker-dealers.  There  are  multiple 
industry-wide  tests,  the  first  of  which 
occuxred  in  April  2000.  New  Rule 
1.15(b)  will  be  employed  to  require 
mandatory  testing  of  PCX  member 
organizations  in  these  tests,  and  further 
provides  that  any  firm  with  an 
electronic  interface  with  the  Exchange 
will  be  required  to  conduct  point-to- 
point  testing  with  the  Exchange.  Point- 
to-point  testing  means  testing  between 
two  entities,  in  this  case  between  the 
member  with  the  electronic  interface 
and  the  Exchange.* 


The  Exchange  will  require  its 
members  to  participate  in  industry-wide 
testing  to  the  extent  those  firms  can  be 
accommodated  into  the  testing 
schedule.  The  Exchange  would  exercise 
its  authority  under  this  Rule  to  the 
extent  it  is  deemed  important  for 
particular  member  organizations  to 
participate  and  to  the  extent  those 
member  organizations  choose  not  to 
participate  volvmtarily. 

The  proposed  rule  would  also  require 
member  organizations  to  file  reports 
with  the  PCX  concerning  the  required 
tests  in  the  manner  and  frequency 
required  by  the  Exchange.  A  member 
organization  that  is  subject  to  the  Rule 
and  fails  to  participate  in  the  tests  or 
fails  to  file  any  required  reports  vdll  be 
subject  to  disciplinary  action  pursuant 
to  Rule  10  of  the  Exchange's  rules. 

It  should  be  noted  that  the  Exchange 
believes  that  it  currently  has  the 
authority  without  the  approval  of  this 
Rule  to  require  testing  and  reporting 
with  respect  to  the  implementation  of 
decimal  pricing  under  its  broad 
authority  to  enforce  the  provisions  of 
the  Act  and  to  ensure  the  safety  of  its 
marketplace.  The  Exchange  believes, 
however,  that  its  membership  is  better 
served  by  having  the  specifics  of  its 
intentions  with  respect  to  this  matter 
defined  in  a  stand-alone  rule. 

This  Rule  will  expire  automatically 
upon  the  full  completion  of  decimal 
pricing  implementation. 

2.  Statutory  Basis 

The  Exchange  represents  that  by 
adopting  a  new  rule  to  help  ensure  the 
participation  of  Exchange  members  in 
important  industry  testing  to  prepare  for 
the  conversion  to  decimal  pricing,  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general  and 
further  the  objectives  of  Section  6fb){5)  ^ 
in  particular,  in  that  they  are  designed 
to  promote  just  and  equitable  principles 
of  trade  juid  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


*  A  member  organization  can  be  exempted  from 
this  requirement  if  the  member  organization  has  its 


electronic  interface  through  a  service  provider  if  the 
service  provider  conducts  successful  tests  with  the 
Exchange  on  behalf  of  the  firms  it  serves,  if  the 
member  firm  conducts  successful  point-to-point 
testing  with  the  service  provider  by  a  time 
designated  by  the  Exchange,  and  if  the  Exchange 
agrees  that  no  further  testing  is  necessary. 

MSU.S.C.  78f[b). 

6  15U.S.C.  78f(b)(5). 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  ( .nage  has  become 
effective  pursuant  to    ection  19(b)(3)(A) 
of  the  Act '^  and  subp  ragraph  (f)(3)  of 
Rule  19b— 4  thereunder  ^  because  it  is 
concerned  solely  with  the 
administration  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-00-17  and  should  be 
submitted  by  July  31,  2000. 


'  15  U.S.C.  78s(b)(3)(A). 
"17  CFR  240.19b-4(f)(3}. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-17334  Filed  7-7-00;  8:45  am] 
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Self-Regulatory  Organization.  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc., 
Eliminating  References  to  the  Semi- 
Annual  Payment  of  Dues  in  By-Law 
Article  XIV.  Section  14-1 

June  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  5, 
2000,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1    Self-Ret;uldtor\  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Lhanije 

The  Phbc  proposes  to  eliminate  a 
reference  to  the  semi-annual  billing  of 
dues  in  By-law  Article  XIV,  Section  14- 
1  to  reflect  a  recent  amendment  to  the 
schedule  of  dues,  fees  and  charges.' 

n.  Self-Re^lator\'  Organization's 

Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  a  reference  to  the 
semi-annual  billing  of  dues  in  Article 
XIV  of  the  By-laws  to  make  Article  XIV 
consistent  with  the  recently  amended 
schedule  of  dues,  fees  and  charges. ■»  The 
amendment  eliminates  a  provision  in 
the  By-laws  that  requires  the  payment  of 
dues  and  foreign  currency  options  users 
fees  on  a  semi-annual  basis.  The  Board, 
when  it  amended  the  fee  schedule, 
authorized  the  billing  of  dues  and 
foreign  currency  options  users  fees  on  a 
monthly  basis.  The  Phlx  believed  that 
the  amended  fee  schedule  would 
improve  the  efficiency  of  the  billing 
process,  allow  members,  member 
organizations,  participants,  and 
participant  organizations  to  more 
accurately  measure  operating  expenses 
on  a  monthly  basis,  and  reduce 
operational  cash  flow  burdens  that  may 
have  resulted  from  the  semi-annual 
billing  schedule.  To  make  Article  XTV, 
Section  14—1  consistent  with  the 
amended  fee  schedule,  Phbc  proposes  to 
eliminate  the  reference  to  semi-annual 
billing. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,5  in  general,  and  with  Section 
6(b)(4),8  in  particular,  in  that  it  provides 
for  an  equitable  allocation  of  dues,  fees, 
and  other  charges  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self  ^Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  received 
in  response  to  Circular  57-00,  dated 
March  29,  2000.^ 


<>17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

'  See  Securities  and  Exchange  Act  Release  No. 
42457  {March  3.  2000)  (SR-Phlx-99-61). 


*ld. 

*15  U.S.C.  7810)). 

•  15  U.S.C.  78f(b)(4). 

'  According  to  the  Phlx,  the  proposed  amendment 
to  By-Law  Article  XIV  Section  14-1  was  initially 
approved  by  the  Board  on  March  22.  2000  and  was 
noticed  to  the  membership  in  Circular  57-00  on 
March  28.  2000  in  compliance  with  Exchange  By- 
law Article  XXII,  Section  22-2.  No  written  request 
for  a  special  meeting  regarding  the  proposed 
amendment  was  filed  with  OfRce  of  the  Secretary. 
On  April  11,  2000  the  Secretary  conducted  a  poll 
of  the  Board  of  Governors  which  resulted  in 
unanimous  consent  in  writing  to  adopt  the 


HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-^5  and  should  be 
submitted  by  July  31,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-17333  Filed  7-7-00;  8:45  am) 
BILUMG  CODE  8010-01-M 


proposed  amendment  to  the  By-Law  and  authorized 
the  filing  of  the  amendment  with  the  Commission. 

8 15  U.S.C.  78s(b)(3)(A)(ii). 

9  17  CFR  240.19b-4(f)(2). 

•"IZCFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34^2993:  File  No.  SR-Phlx- 

99-51] 

Self-Regulatory  Organizations: 
Philadelphia  Stock  Exchange.  Inc.; 
Order  Granting  Approval  of  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  Proposed  Rule 
Change  Assessing  a  S1,500  Monthly 
Capital  Funding  Fee  on  a  Permanent 
Basis 

June  29,  2000. 
I.  Introduction 

On  November  26,  1999,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,  ^  a  proposed  rule 
change  to  assess  seat  owners  a  monthly 
capital  funding  fee  of  $1,500  per  seat 
owned  for  a  period  of  36  months 
("permanent  fee  proposal").  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
February  17,  2000.3  j^g  Commission 
received  twenty-two  comment  letters 
from  fourteen  commenters  regarding  the 
proposal.  "  On  May  19,  2000,  the  Phlx 
filed  Amendment  No.  1  to  the 
proposal.  5 

During  the  pendency  of  the 
permanent  fee  proposal,  the 
Commission  approved  another  proposed 
rule  to  implement  the  fee  on  a  pilot 
basis.  Specifically,  on  January  5,  2000, 
the  Commission  granted  accelerated 
approval  of  the  capital  funding  fee  on  a 
three-month  pilot  basis.  ^  On  April  24, 


M5U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

3  See  Securities  Exchange  Act  Release  No.  42405 
(February  8,  2000),  65  FR  8226.  The  capital  hinding 
fee  was  originally  proposed  on  October  1,  1999,  in 
SR-Phlx-99-43.  See  Securities  Exchange  Act 
Release  No.  42058  (October  22  1999),  64  FR  58878 
(December  15,  1999).  However,  on  November  17, 
1999.  the  Exchange  withdrew  SR-Phlx-99-43.  This 
proposed  rule  change  replaces  SR-Phlx-99-43. 

*  See  Section  III  below  for  a  discussion  of  the 
comment  letters.  The  comments  received  in 
response  to  SR-Phlx-99— 43  are  included,  to  the 
extent  relevant,  in  the  discussion  contained  in 
I  1        Section  III. 

5  See  Letter  from  Cindy  Hoekstra,  Attorney,  Phlx, 
to  Nancy  Sanow,  Assistant  Director,  Division  of 
Market  Regulation.  Commission,  dated  May  18, 
2000  (Amendment  No.  1).  In  Amendment  No.  1.  the 
Phlx  represents  that  it  believes  that  assessing  the 
capital  funding  fee  on  the  Exchange's  seat  owners 
is  appropriate  under  Delaware  law.  The  Phlxs 
arguments  are  more  fully  described  below. 

^  See  Securities  Exchange  Act  Release  No.  42318 
Oanuarv  5,  2000),  65  FR  2216  (January  13,  2000) 
(SR-Phix-99-49). 


2000,  a  proposed  rule  change  extending 
the  pilot  program  until  July  6,  2000 
became  immediately  effective  under 
Section  19(b)(3)(A)  of  the  Act.  ^ 

This  order  approves  the  permanent 
fee  proposal,  accelerates  approval  of 
Amendment  No.  1,  and  solicits 
comments  from  interested  persons  on 
that  Amendment. 

II.  Description  of  the  Proposal 

a.  The  Original  Filing 

The  Phlx  proposed  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
charge  a  monthly  capital  funding  fee  of 
$1,500  per  Exchange  seat  to  seat 
owners  "  for  a  period  of  36  months.  The 
Phlx  represents  that  the  capital  funding 
fee  will  be  imposed  on  each  of  the  505 
Exchange  seat  owners  on  the  last 
business  day  of  the  calendar  month.  In 
order  to  be  charged  the  fee,  a  seat  owner 
must  owTi  a  seat  on  the  last  business  day 
of  the  month  preceding  the  month  that 
is  being  billed.  Thus,  at  the  beginning  of 
each  month,  the  seat  owner  will  be 
billed  for  that  entire  month.  ^  The 
Exchange  represents  that  it  intends  to 
segregate  the  funds  generated  from  the 
$1,500  fee  from  Phlx's  general  funds. 

The  Phlx  represents  mat  the  capital 
funding  fee  is  a  part  of  its  long-term 
financing  plan.'"  The  fee  will  be 
charged  for  36  consecutive  months 
beginning  on  July  6,  2000.  This  monthly 
fee  will  provide  funding  for 
technological  improvements  and  other 
capital  needs."  Specifically,  it  is 


'See  15  U.S.C.  78s(b)(3)(A);  Securities  Exchange 
Act  Release  No.  42714  (April  24,  2000),  65  FR 
25782  (May  3.  2000)  (SR-Phlx-00-29). 

•The  term  "owner"  is  defined  in  Phlx's 
Certificate  of  Incorporation  as  "any  person  or  entity 
who  or  which  is  a  holder  of  equitable  title  to  a 
membership  in  the  Phlx."  See  Phlx's  Certificate  of 
Incorporation,  Article  Twentieth:  Securities 
Exchange  Act  Release  No.  42773  (May  11,  2000)  65 
FR  31622  (May  18,  2000)  (approving  proposal  to 
add  definition  of  "owner"  to  Certificate  of 
Incorporation).  Although  the  term  "seat  owner"  is 
not  defined  in  the  Phlx's  By-Laws  or  Certificate  of 
Incorporation,  the  term  "seat"  refers  to  a 
membership  in  the  Phlx.  Telephone  conservation 
between  Maria  Chidsey,  Attorney,  Division  of 
Market  Regulation.  Commission,  and  Bob 
Ackerman,  Senior  Vice  President,  Chief  Regulatory 
Officer,  Phlx  (January  5,  2000). 

'  For  example,  owners  of  record  on  September  30 
will  be  billed  $1,500  for  the  month  of  October. 

'"The  other  part  of  that  financing  plan  is  a  credit 
to  qualified  members  against  certain  member  fees, 
dues,  and  other  amounts  owned  to  the  Phlx.  On 
May  15,  2000,  a  proposed  rule  change 
implementing  that  credit  on  a  six-month  pilot  basis 
became  immediately  effective  under  Section 
19(b)(3)(A)  of  the  Act.  See  Securities  Exchange  Act 
Release  No.  42791  (May  16.  2000),  65  FR  33606 
(May  24.  2000)  (SR-Phlx-00-44). 

"This  fee  is  distinguished  from  the  Exchange's 
technology  fee  in  that  the  technology  fee  was 
intended  to  cover  system  software  modifications. 
Year  2000  modifications,  specific  system 
development  (maintenance)  costs,  SIAC  and  OPRA 
communication  charges,  and  ongoing  system 


intended  to  fund  capital  purchasers, 
including  hardware  for  capacity 
upgrades,  development  efforts  for 
decimalization,  and  trading  floor 
expansion.  The  Phlx  also  represents  that 
revenue  raised  from  the  fee  will  be 
utilized  over  a  three- year  period,  after 
which  time  the  Phlx  intends  to 
reevaluate  its  financing  plan  to 
determine  whether  to  continue 
assessing  the  fee.  The  Phlx  represents 
that  the  revenue  generated  from  the  fee 
will  assist  it  in  remaining  competitive  in 
the  capital  markets  environment.  The 
Exchange  reserves  the  right  to  suspend 
the  fee  or  to  cease  charging  it  altogether 
at  any  time. 

b.  Amendment  No.  1 

In  Amendment  No.  1,  the  Phbc 
represents  that  it  is  a  Delaware  non- 
stock corporation,  and  states  that  it 
believes  that  assessing  the  capital 
funding  fee  on  the  owners  of  the 
Exchange's  505  memberships  is 
appropriate  under  Delaware  law. 
Amendment  No.  1  states  that  Section 
102(a)(4)  of  the  Delaware  General 
Corporation  Law  ("DGCL")  provides 
that  the  certificate  of  incorporation  or 
by-laws  of  a  non-stock  corporation  shall 
state  the  "conditions  of  membership  of 
such  corporations."  '^  The  Phlx 
represents  that  its  Certificate 
Incorporation  authorizes  its  Board  of 
Governors  to  impose  fees  on  the  owners 
of  the  Exchange's  memberships, 
including  owners  who  are  lessors  of 
memberships.  13  The  Phlx  asserts  that  its 
By-Laws  afready  impose  various  fees  on 
lessors  of  memberships  and  other 
persons  and  entities  that  own  equitable 
title  to  Exchange  memberships.'* 

Amendment  No.  1  further  states  that, 
under  Section  102(a)(3)  of  the  DGCL,  the 
certificate  of  incorporation  of  a 
Delaware  corporation  must  state  the 
"nature  of  the  business  or  purposes  to 
be  conducted  or  promoted"  by  the 
gorporation.  The  Phlx  represents  that 
Article  Third  of  its  Certificate  of 
Incorporation  provides  that  the  nature 
of  the  business  and  the  objects  and 
purposes  of  the  Exchange  include  the 
authority: 


maintenance  charges.  The  technology  fee  became 
effective  upon  filing  in  March  1997.  See  Securities 
Exchange  Act  Release  No.  38394  (March  12.  1997). 
62  FR  13204  (March  19.  1997)  (SR-Phlx-97-09). 

'2  See  Amendment  No.  1 .  at  5. 

"The  Phlx  cites  Article  Twentieth  of  its 
Certificate  of  Incorporation,  which  authorizes  the 
Board  of  Governors  to  impose  fees  on  "owrners  land] 
lessors  and  lessees  of  memberships."  See 
Amendment  No.  1,  at  fh.  9. 

'<The  Phlx  cites  Section  12-8  of  iu  By-Laws,  as 
authorizing  the  Board  of  Governors  to  assess 
initiation,  application,  and  transfer-of-title  fees  on 
lessors.  See  Amendent  No.  1,  at  fia.  10. 
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To  act  as  and  to  provide  a  securities 
exchange  where  the  corporation's  members 
and  other  persons  authorized  by  it  can  buy, 
sell,  pledge,  exchange,  trade  and  deal  in  any 
article  of  commerce,  including,  without 
limitation,  stocks,  bonds,  and  other 
securities  *   *   *  and  generally  to  operate  as 
and  perform  all  of  the  functions  of  a  national 
securities  exchange.'^ 

The  Exchange  also  represents  that 
Section  121(a)  of  the  DGCL  gives  a 
corporation  and  its  director's  broad 
powers  to  conduct  the  operations  and 
achieve  the  objects  and  purposes  of  the 
corporation.  In  addition  to  powers 
expressly  granted  by  law  or  the 
certificate  of  incorporation,  the 
corporation  and  its  directors  may 
exercise  "any  powers  incidental  thereto, 
so  far  as  such  powers  and  privileges  are 
necessary  or  convenient  to  the  conduct, 
promotion  or  attainment  of  the  business 
or  purposes  set  forth  in  its  certificate  of 
incorporation."  Further,  the  Phlx  asserts 
that  under  Section  141(a)  of  the  DGCL. 
a  corporation's  board  of  directors  has 
the  legal  obligation  to  manage  the 
business  and  affairs  of  the  corporation. 

Based  on  these  provisions  of  the 
DGCL  and  the  nature  and  purpose  of  the 
Exchange,  the  Exchange  maintains  that 
it  has  the  general  power  to  assess  a  fee 
on  the  owners  of  Exchange  seats  and 
that  the  capital  funding  fee  is  an 
appropriate  exercise  of  that  power.  The 
Phlx  represents  that  the  owners  of  the 
505  memberships  on  the  Exchange 
benefit  both  from  the  value  of  their  seats 
and  from  doing  business  on  the 
Exchange's  facilities  (either  directly  or 
through  agents  or  lessees  who  pay  fees 
to  owners).  Under  these  circumstances, 
the  Exchange  asserts  that  it  believes  that 
assessing  the  capital  funding  fee  on 
owners  is  warranted. 

ITT.  Summary  of  Comments 

The  Commission  received  twenty-two 
comment  letters  from  fourteen 
commenters  regarding  the  proposed  rule 
change.  All  of  the  commenters  opposed 
the  proposed  rule  change.  Although  the 
comments  specifically  expressed 
concern  about  the  capital  funding  fee, 
they  also  expressed  general  disapproval 
of  the  Phlx  financing  plan,  which 
consists  of  the  capital  funding  fee  and 
the  monthly  credit  of  up  to  $1,000  for 
qualified  members.  The  monthly  credit 
is  available  to  members  who  own  their 
memberships  (  "member-owners")  and 
other  members  who  are  so  closely 
connected  to  the  owners  that  the  Phlx 
believes  they  should  be  treated  as 


member-owners  (collectively,  "qualified 
members"). ^8 

One  commenter  raised  concerns  that 
the  capital  funding  fee  in  conjunction 
with  the  credit  would  be  an  inequitable 
allocation  of  fees,  dues  and  other 
charges. I''  Seven  other  commenters  '^ 
also  expressed  concerns  that  the  Phlx 
financing  plan  would  inequitably  assess 
fees  on  seat  owners.  One  of  those  seven 
conmienters  complained  that  his 
income  from  the  seat  he  owned  would 
be  substantially  reduced  after  paying  the 
capital  funding  fee.'^ 

Several  commenters  argued  that  the 

$1,500  capital  funding  fee  is  excessive 

and  lacks  justification.  One  commenter 

stated  that  the  amount  of  the  fee  is  an 

excessive  initial  sum.  ^o  Another 

characterized  the  fee  as  an  onerous 

financial  burden  on  seat  owners.  He 

argued  that  the  fee  is  unjustified 

because  of  the  vague  purpose  of 

providing  technological  improvements 

and  other  capital  needs. ^i  Four 

commenters  argued  that  the  Phlx  should 

consider  other  means  of  raising  capital 

and  reducing  expenses,  such  as 

reducing  salaries,  bonuses, 

entertainment  costs,  and  other  operating 
costs.^2 

Four  commenters  expressed  concern 
that  the  management  of  the  Exchange 
was  not  serving  the  best  interests  of 
members,  customers,  seat  owners,  or  the 
public. -3  One  commenter  requested  that 


'°  See  Amendment  No.  1,  at  6. 


'"See  supra  note  10.  For  an  explanation  of  the 
credit,  see  Securities  Exchange  Act  Release  No. 
42791  (May  16,  2000),  65  FR  33606  (May  24.  2000). 

"See  Letter  from  Mark  Desiderio  to  )onathan  G. 
Katz,  Secretary.  Commission,  dated  October  16. 
2000  (■•Letter  from  Desiderio"). 

'"  See  Letters  from;  Harry  Green  to  )onathan  G. 
Katz.  Secretary,  Commission,  dated  November  30, 
1999,  and  E)ecember  21,  1999  ("Letters  trom 
Green");  Gilbert  Goldstein  to  )onathan  G.  Katz, 
Secretary,  Commission,  dated  December  23, 1990 
("Letter  from  Goldstein");  George  Nassar  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
December  17,  1999  ("Letter  from  Nassar");  Stanley 
Miller  to  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  January  3,  2000  ("Letter  from  Miller");  Michel 
Mesirov  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  October  15,  1999,  and  December 
20,  1999  ("Letters  from  M.  Mesirov");  Matthew 
Wayne,  Vanacso.  Wayne  &  Genelly,  to  Jonathan  G. 
Katz.  Secretary,  Commission,  dated  October  15, 
1999  and  December  17,  1999  ("Letters  frtim 
Wayne");  and  William  Kramer  to  Jonathan  G.  Katz, 
Secretary.  Commission,  undated  ("Letter  from 
Kramer"). 

'*  See  Letter  fttjm  Miller. 

^°  See  letter  from  Doris  Eiwell  to  Arthur  Levitt, 
Chairman,  Commission,  dated  October  4, 1999 
("Letter  from  Eiwell"). 

^'  See  Letter  fttjm  Desiderio. 

^^  See  Letters  from  Goldstein:  Eiwell;  Letter  fttjm 
Karen  Januey  to  Arthur  Levitt,  Chairman, 
Commission,  undated  ("Letter  from  Janney");  and 
Letters  from  Richard  Mesirov  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  October  15. 1999  and 
December  20,  1999  ("Letters  from  R.  Mesirov"). 

^'  See  Letters  from:  Green;  Paul  Liang  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  October  15, 


he  be  appointed  to  the  Board  of 
Governors  of  the  Phlx.^^  Another 
commenter  complained  specifically 
about  the  actions  and  management 
decisions  of  the  Chairman  of  the  Phlx.^s 

Several  commenters  stated  that  the 
Phbc  is  attempting  to  reduce  the  value 
of  seats  on  the  Exchange,  thus 
jeopardizing  the  future  of  the 
Exchange.  26  One  such  commenter 
argued  that  there  is  too  much  volatility 
in  the  seat  prices  and  complained  that 
the  Phbc  is  deliberately  attempting  to 
dilute  the  value  of  the  seats.^^ 

rv.  Discussion 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  imder  the 
Act  applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  the  requirement  of 
Section  6(b)(4)  ^s  that  the  rules  of  an 
exchange  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  its  members  jmd 
issuers  and  other  persons  using  its 
facilities;  and  the  requirement  of 
Section  6(b)(5)  =^  that  the  rules  of  the 
exchange  are  not  designed  to  permit 
vmfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 3° 

The  Commission  finds  that  the  PhLx's 
capital  fimding  fee  is  consistent  with 
the  Act  because  it  is  an  across-the-board 
assessment  on  all  seat  owners  intended 
to  raise  revenues  to  provide  capital 
improvements  to  the  Exchange.  The 
capital  funding  fee  is  assessed 
imiformly  to  each  seat  owner  per  seat 
owned.  Thus,  it  conforms  to  the 
requirements  in  the  Act  that  the  rules  of 
the  exchange  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities:  and  are  not  designed  to  permit 


1999,  and  to  Arthur  Levitt,  Chairman,  Commission, 
dated  October  25.  1999  ("Letters  from  Liang"); 
Charles  Hayes  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  December  16.  1999  ("Letter 
from  Hayes");  and  Steven  Taylor  to  Jonathan  G. 
Katz.  Secretary,  Commission,  dated  October  19, 
1999  and  to  the  Honorable  Senators  Mitch 
McConnell,  Richard  Durbin,  and  Peter  Fitzgerald 
(forwarded  to  Arthur  Levitt,  Chairman, 
Commission),  dated  November-29.  1999,  January 
13,  2000,  and  February  13,  2000)  ( "I-et1ers  from 
Taylor"). 

^*  See  Letter  from  Liang. 

^*  See  Letter  from  Taylor. 

^■See  Letters  from  Miller,  Green,  Desiderio,  M. 
Mesirov,  Wayne,  Liang,  and  Eiwell. 

'^  See  Letter  from  M.  Mesirov. 

"15U.S.C.  78f(b)(4). 

"15U.S.C.  78f(b)(5). 

'°In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efBciency,  competition,  and  capital  formation. 
15  D.S.C.  78ctf). 
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unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. ^i 

We  note  the  concern  expressed  by 
several  commenters  that  the  Phlx 
financing  plan  treats  owner-lessors 
unfairly  and  thus  contravenes  Sections 
6(b)(4)  and  6(b)(5)  of  the  Act.  These 
concerns,  however,  are  addressed  to  the 
credit  and  not  to  the  fee.  As  discussed 
above,  the  credit  is  currently  being 
implemented  on  a  six-month  pilot  basis; 
the  Commission  will  consider  the 
commenters'  concerns  in  determining 
whether  to  approve  the  credit  on  a 
permanent  basis.  The  Commission  does 
not  believe  that  these  concerns  apply  to 
the  fee,  which  is  an  across-the-board 
assessment  against  all  seat  owners. 
Thus,  the  fee  does  not  appear  to  raise 
concerns  about  unfair  treatment  of 
owner-lessors  under  the  Act. 

Other  commenters  contend  that  the 
proposed  fee  is  unnecessary  and 
excessive.  The  Exchange  represents  that 
to  compete  in  the  current  capital  market 
environment,  the  Exchange  needs 
funding  to  make  technological  and 
capital  improvements,  and  that  the 
revenues  raised  from  this  fee  will  be 
used  to  fund  those  technological  and 
capital  improvements.  The  Exchange 
also  represents  that  the  owners  of  the 
505  memberships  on  the  Exchange 
benefit  both  from  the  value  of  their  seats 
and  from  doing  business  on  the 
Exchange's  facilities  (either  direcdy  or 
through  agents  or  lessees  who  pay  fees 
to  owners).  The  Commission  finds  these 
representations  to  be  persuasive.  The 
rapid  changes  occurring  in  the  options 
markets,  including  the  trend  towards 
greater  automation  of  trading  and 
increased  competition  among  options 
markets — as  evidenced  by  the  move  last 
fall  to  multiply  trade  options  previously 
traded  by  only  one  exchange  and  the 
commencement  of  operations  by  the 
International  Securities  Exchange — have 
put  pressure  on  all  markets  to  evolve 
and  compete.  The  Phlx  believes  that  it 
needs  this  capital  funding  fee  to  make 
technological  and  capital  improvements 
in  this  competitive  environment,  and 
the  Commission  sees  no  reason  to 
second-guess  the  decision  of  the  Phlx's 
properly  constituted  Board  of 
Governors.  Accordingly,  the 
Commission  finds  that  this  proposed  fee 
is  reasonable  and,  as  stated  above,  is 
equitably  allocated,  ^2 


"15U.S.C.  78f(b)(4).  (b)(5). 

32  See  15  U.S.C.  78f(b)(4).  The  Commission  has 
separately  considered  whether  seat  owners  are 
"members"  or  "other  persons  using  (the)  facilities 
[of  the  Exchange]"  under  Section  6(b)(4)  of  the  Act. 
15  U.S.C.  78f(b)(4).  Not  all  seat  owners  are 
"members"  under  Section  3(a)(3)  of  the  Act  or 
under  Exchange  Rules.  See  15  U.S.C.  78c(a)(3);  Phlx 
Certificate  of  Incorporation,  Article  20  and  Phlx 


The  Commission  is  not  required 
under  Section  19(b)(2)  of  the  Act  to  find 
that  a  proposed  rule  change  by  a  self- 
regulatory  organization  is  lawful  under 
state  corporation  law;  in  approving  this 
proposal,  the  commission  is  relying  on 
the  Phlx's  representation  that  it  has  the 
general  power  under  applicable 
provisions  of  Delaware  law  to  assess  a 
fee  on  the  owners  of  Exchange  seats, 
and  that  the  capital  funding  fee  is  an 
appropriate  exercise  of  that  power.  The 
Commission  has  not  independently 
evaluated  the  accuracy  of  Phlx's 
representations  about  Delaware  law. 

In  addition,  the  Commission  funds 
good  cause  for  approving  Amendment 
No.  1  to  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  and  filing  thereof 
in  the  Federal  Register  pursuant  to 
Section  19(b)(2)  of  the  Act.33 
Amendment  No.  1  does  not 
fundamentally  change  the  operation  or 
scope  of  the  capital  funding  fee;  matters 
such  as  who  will  be  subject  to  the  fee, 
the  amount  of  the  fee,  and  when  the  fee 
will  be  charged  remain  unchanged  by 
Amendment  No.  1.  Instead,  Amendment 
No.  1  provides  additional 
representations  emd  justification 
concerning  the  Phlx's  authority  to  assess 
the  fee  on  seat  owners  under  applicable 
provisions  of  Delaware  law.  Further,  the 
capital  funding  fee  has  been  operational 
on  a  pilot  program  basis.  That  pilot 
program  expires  on  July  6,  2000.  Absent 
approval  of  Amendment  No.  1,  the 
Phlx's  ability  to  collect  the  fees  would 
lapse  because  the  pilot  program  will 
expire.  In  view  of  the  Commission's 
finding  that  the  proposed  rule  change  is 
consistent  with  the  Act,  it  believes  that 
the  Phlx  should  be  able  to  assess  this  fee 
on  an  uninterrupted  basis  so  that  it  may 
raise  the  revenue  it  needs  to  make 
technological  and  capital 
improvements. 

In  the  Commission's  view. 
Amendment  No.  1  constitutes 
appropriate  and  necessary  justification 
for  the  proposed  rule  change,  but  raises 
no  new  or  novel  issues  imder  the  federal 


Rules  of  Board  of  Governors,  Rules  3,  5,  17.  and  18; 
and  telephone  conversation  between  Maria 
Chidsey.  Attorney,  Division  of  Market  Regulation, 
Commission,  and  Bob  Ackerman,  Senior  Vice 
President,  Chief  Regulatory  Officer,  Phlx  (January  5, 
2000).  If  seat  owners  are  not  "members"  of  the 
Exchange,  they  may  be  "other  persons  using  (the) 
facilities  [of  the  Exchange]."  If  so,  the  Commission 
believes  Phlx's  proposal  equitably  allocates  the 
capital  funding  fee  by  assessing  the  fee  against  all 
seat  owners  across-the-board.  If,  on  the  other  hand, 
seat  owners  are  not  "other  ptersons  using  [the] 
facilities  |of  the  Exchange],"  the  Commission  is  not 
required  under  Section  6(b)(4)  of  the  Act  to  find 
that  the  capital  funding  fee  is  equitably  allocated. 
15  U.S.C.  78f(b)(4).  Under  either  analysis,  the 
capital  funding  fee  is  consistent  with  the  Act. 
"15  U.S.C.  78s(b)(2). 


securities  laws.  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  Sections  6(b)(4),3'* 
6(b)(5),3s  and  19(b)(2)  ^^  of  the  Act  to 
accelerate  approval  of  Amendment  No. 
1  to  the  proposed  rule  change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  whether 
Amendment  No.  1  to  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  vrithheld  from  the 
public  in  accordance  with  the 
provisions  of5U.S.C.552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-99-51 
and  should  be  submitted  by  July  31, 
2000. 

VI.  Conclusion 

It  is  therefore  ordered,  piu-suant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Phlx-99-51) 
is  approved  and  that  Amendment  No.  1 
to  the  proposed  rule  change  is  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  00-17335  Filed  7-7-00;  8:45  am] 

BtUJNG  CODE  8010-01-M    . 


"  15  U.S.C.  78f[b)(4). 
"  15  U.S.C.  78f(b)(5). 
» 15  U.S.C.  78s{b)(2). 
"  15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-14) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  an  open 
meeting  on  July  17,  2000,  from  9:30  a.m. 
to  3:20  p.m. 

DATES:  The  meeting  is  scheduled  for 
July  17.  2000,  unless  otherwise  notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce,  Room 
3884,  located  at  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC,  unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Sjoberg  or  Cory  Churches, 
Department  of  Commerce,  14th  St.  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20230.  (202)  482-4792  or  Emory 
Mayfield,  Office  of  the  United  States 
Trade  Representative,  1724  F  St.,  NW., 
Washington.  DC  20508,  (202)  395-6120. 

SUPPLEMENTARY  INFORMATION:  The 

ISAC-14  will  hold  an  open  meeting  on 
July  17,  2000,  fi-om  9:30  a.m.  to  3:20 
p.m.  Agenda  topics  to  be  addressed  will 
be: 

1.  A  Security  Briefing  for  current  and 
new  members. 

2.  An  Ethics  Briefing  for  current  and 
new  members. 

3.  A  briefing  on  new  Carousel 
Legislation. 

4.  A  briefing  on  implementation  of 
infrastructure  to  monitor  China's 
compliance  with  agreements. 

5.  A  briefing  by  the  Biueau  of 
Economic  Analysis  regarding  the  survey 
on  services  export  figures. 

6.  A  briefing  by  the  U.S.  Trade 
Representative's  WTO  Services 
negotiator^regarding  developments  in 
the  WTO  services  agreement. 

7.  Committee  Business. 

Dominic  Bianchi, 

Acting  Assistant  United  States  Trade 
Representative  for  Intergovernmental  Affairs 
and  Public  Liaison. 
[PR  Doc.  00-17183  Filed  7-7-00;  8:45  am] 

BILLING  CODE  31 90-01 -M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  July  6,  2000, 
meeting  of  the  Trade  and  Environment 
Policy  Advisory  Committee  will  be  held 
fi'om  8:30  a.m.  to  12  noon.  The  meeting 
will  be  closed  to  the  public  from  8:30 
a.m.  to  11:30  a.m.  and  open  to  the 
public  from  11:30  a.m.  to  12  noon. 

SUMMARY:  The  Trade  and  Environment 
Policy  Advisory  Committee  will  hold  a 
meeting  on  July  6,  2000  fi-om  8:30  a.m. 
to  12  noon.  The  meeting  will  be  closed 
to  the  public  fi-om  8:30  a.m.  to  11:30 
a.m.  The  meeting  will  include  a  review 
and  discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Goverrunent  of 
trade  policy,  priorities,  negotiating 
objectives  or  bargaining  positions  with 
respect  to  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
The  meeting  will  be  open  to  the  public 
and  press  fi-om  11:30  a.m.  to  12  noon, 
when  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

DATES:  The  meeting  is  scheduled  for 
July  6,  2000,  unless  otherwise  notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Rooms  1  and  2,  located  at 
1724  F  Stt-eet,  NW.,  Washington,  DC. 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Sevilla,  Office  of  the  United 
States  Trade  Representative,  (202)  395- 
6120. 

Charlene  Barshefisky, 

United  States  Trade  Representative. 

[PR  Doc.  00-17374  Filed  7-6-00;  8:45  am] 

BtLUNG  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Announcement  of  Receipt  of  Notice  of 
Proposed  Restriction  on  Stage  2 
Operations  at  Naples  Municipal 
Airport.  Naples,  Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Restriction 
on  Stage  2  Operations. 

The  Federal  Aviation  Administration 
(FAA)  has  been  notified  by  the  Naples 
Municipal  Airport  that  it  proposes  to 
prohibit  operations  by  aircraft 
certificated  as  Stage  2  under  the  Federal 
Aviation  Regulations  (FAR)  Part  36.  The 
Naples  Municipal  Airport  has  provided 
notice  of  the  proposed  restriction  and  an 
opportunity  to  comment  to  the  public 
pursuant  to  the  Airport  Noise  and 
Capacity  Act  of  1990  and  14  CFR  Part 
161. 

In  its  published  notice  scheduled  to 
be  printed  on  June  30,  July  10  and 
August  13,  2000,  in  the  Naples  Daily 
News  and  the  FT.  Myers  News  Press, 
the  Naples  Municipal  Airport  proposes 
to  prohibit  all  Stage  2  jet  aircraft 
operations  effective  January  1,  2001, 

Further  information,  copies  of  the 
complete  text  of  the  proposed 
restriction,  and  copies  of  the  supporting 
analysis  may  be  obtained  at  the  offices 
of  the  City  of  Naples  Airport  Authority, 
160  Aviation  Drive  North,  Naples, 
Florida  34104-3568  during  regular 
business  hoius. 

Comments  on  the  proposed  restriction 
may  be  submitted  to:  City  of  Naples 
Airport  Authority,  ATTN:  Lisa  LeBlanc- 
Hutchings,  160  Aviation  Drive  North, 
Naples,  Florida  34104-3568,  Email: 
administration@fIynaples,com,  FAX 
(941) 643-4084. 

All  comments  must  be  received  by 
August  21,  2000,  to  be  considered. 

Issued  in  Orlando,  Florida  on  June  30, 
2000. 

)ohn  W.  Reynolds,  Jr. 
Acting  Manager,  Orlando  Airports  District 
Office. 

[FR  Doc.  00-17379  Filed  7-7-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  192:  National 
Airspace  Review  Planning  and 
Analysis 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
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IS  hereby  given  for  a  Special  Committee 
192  meeting  to  be  held  July  18,  2000, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  Inc.,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Welcome  and  kitroductory  Remarks;  (2) 
Review/ Approval  of  Meeting  of 
Previous  Plenary  Minutes;  (3)  Discuss 
Document  Comment  Form  on  Working 
Group  3  (User  Recommendations  on 
FAA  Order  7400.2— Procedures  for 
Handling  Airspace  Matters)  Product  and 
Reach  Final  Product  Approval 
Consensus;  (4)  Discuss  Document 
Comment  Form  on  Working  Group  2 
(Special-Use  Airspace  in  National 
Airspace  Redesign)  Product  and  Reach 
Final  Product  Approval  Consensus;  (5) 
Discuss  Document  Comment  Form  on 
Working  Group  1  (High  Altitude 
Procedures  for  Handling  Airspace 
Matters)  Product  and  Reach  Final 
Product  Approval  Consensus;  (6)  Date 
and  location  of  Next  Meeting;  and  (7) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Washington,  DC,  20036;  (202) 
833-9339  (phone),  (202)  833-9434  (fax), 
or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  July  3,  2000. 
Janice  L.  Peters, 
Designated  Official. 
'FR  Doc.  00-17381  Filed  7-7-00;  8:45  am] 

SILUNG  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (RFC)  at 
Okaloosa  Regional  Airport,  Eglin  AFB, 
Valpairaiso,  FL 

AGENCY:  Federal  Aviation 
\.i ministration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
in\  ites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Okaloosa 
Regional  Airport,  Eglin  AFB,  under  the 
provisions  of  the  Aviation  Safety  and 


Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  9,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  FL  32822-5024. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jerry 
Sealy,  Airport  Director  of  the  Okaloosa 
Regional  Airport,  Eglin  AFB  at  the 
following  address:  Okaloosa  Regional 
Airport,  State  Road  85.  Eglin  AFB,  FL 
32542-1413. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Okaloosa  County 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Bud 
Jackman,  Program  Manager,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando,  FL 
32822-5024,  (407)  812-6331,  x22.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
piupustjb  lu  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Okaloosa  Regional  Airport,  Eglin  AFB. 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158).) 

On  June  30.  2000.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Okaloosa  County,  Florida 
was  substantially  complete  within  the 
requirements  of  §158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  18,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-01-C-OO- 
VPS. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1 ,  2000. 

Proposed  charge  expiration  date:  May 
14, 2028. 

Total  estimated  net  PFC  revenue: 
$38,358,314. 

Brief  description  of  proposed 
project(s): 
Project  VPSOOl:  Terminal  Bldg. 

Renovation  &  Expansion 
Project  VPS002:  Terminal  Aircraft 
Apron  Expansion 


Project  VPS003:  Widen  Taxiway  D-1 
Project  VPS004:  Construct  Taxiwav  D- 

2 
Project  VPS005:  Expand  Terminal 

Access  Roadway 
Project  VPS006:  PFC  Program  and 
Administration  Costs 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Charter 
Operators,  primarily  military-related 
charters  that  (1)  do  not  enplane  or 
deplane  passengers  at  the  airport's  main 
passenger  terminal  building  and  (2) 
enplane  less  than  500  passengers  per 
year  at  the  airport.  This  class  of  carriers 
represents  less  than  1%  of  total 
passengers  enplaned  annually  as 
recorded  on  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Okaloosa 
County,  Florida. 

Issued  in  Orlando.  Florida  on  June  30, 
2000. 

John  W.  Reynolds,  Jr., 

Acting  Manager,  Orlando  Airports  District 
Office,  Southern  Region. 
[FR  Doc.  00-17380  Filed  7-7-00:  8:45  am] 
BILUNG  CODE  4910-1 3-M 


DEPARTMEN"^  OP  transpOB' A^'ON 

Federal  Highway  Aamirisf-atlon 

Environmental  Impaci  Statement: 
Hardy  County   West  Virginia 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  it  is 
revising  the  original  notice  of  intent 
published  in  the  Federal  Register  on 
September  30,  1996  (Volume  61, 
Number  190,  Pages  51135-51136).  The 
original  notice  stated  that  an 
environmental  impact  statement  would 
be  prepared  for  a  proposed  Moorefield 
transportation  Improvement  Project  in 
Hardy  County,  West  Virginia.  After 
further  analysis,  it  has  been  determined 
there  will  be  no  significant 
environmental  impacts  and  the 
appropriate  NEPA  document  would  be 
an  environmental  assessment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  E.  Compton,  Division 
Environmental  Coordinator,  Federal 
Highway  Administration,  West  Virginia 
Division,  Gearv  Plaza,  Suite  200,  700 
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Washington  Street  East,  Charleston, 
West  Virginia,  25301,  Telephone:  (304) 

347-5268 

SUPPLEMENTARY  INFORMATION:  In  lieu  of 
preparation  of  an  environmental  impact 
statement,  the  FHWA,  in  cooperation 
with  the  West  Virginia  Division  of 
Highways  (WVDOH),  will  prepare  an 
environmental  assessment  for  the 
proposed  Moorefield  Transportation 
Improvement  Project.  The  project  is 
proposed  to  relieve  traffic  congestion 
associated  with  heavily  industrialized 
areas  within  and  surrounding  the 
downtown  area  of  Moorefield. 
Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  improve 
the  existing  highway  system  by 
constructing  a  four  lane,  limited  access 
highway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
known  to  have  an  interest  in  this 
proposal.  An  additional  public  meeting 
will  be  held  in  Moorefield  when 
appropriate.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meeting.  An 
envirorunental  assessment  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
meeting. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited.  Comments  or  questions 
concerning  this  proposed  action  or  the 
modification  of  envirormiental 
document  type  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  June  30,  2000. 
Henry  E.  Compton, 

Environmental  Coordinator,  Charleston.  West 

Virginia. 

[FR  Doc.  00-17369  Filed  7-7-00;  8.45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  OocKe!  No   AB-290  (Sub-No,  202X)] 

Norfolk  Southern  Railway  Company — 
Discontinuance  of  Service 
Exemption — in  Mecklenburg  County, 

NC 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  a  1.1 -mile  line 
of  railroad  under  lease  with  the  North 
Carolina  Railroad  Company  (NCRC) 
between  Station  11110-1-45  and  Station 
11158-t-29,  in  Charlotte,  Mecklenburg 
County,  NC.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  28209 
and  28227.' 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 


'  The  lease  was  executed  in  1895  by  NCRR  and 
Southern  Railway  Company  (NS's  predecessor).  See 
Norfolk  Southern  Railway  Company  and  Atlantic 
and  East  Carolina  Railroad  Company — Lease  and 
Operation  Exemption — North  Carolina  Railroad 
Company,  Finance  Docket  No.  32820  (ICC  served 
Dec.  22,  1995). 

Through  a  transaction  that  was  the  subject  of  a 
notice  of  exemption.  The  City  of  Charlotte.  North 
Carolina  (City)  proposed  to  acquire  from  the  North 
Carolina  Railroad  Company  a  1.1-mile  line  of 
railroad.  The  City  simultaneously  filed  a  motion  to 
dismiss  the  notice  of  exemption.  The  City 
purchased  the  1.1 -mile  line  of  railroad  and  the 
notice  of  exemption  was  dismissed  for  lack  of 
jurisdiction.  See  City  of  Charlotte,  North  Carolina — 
Acquisition  Exemption — Certain  Assest  of  the  North 
Carolina  Railroad  Company.  STB  Finance  Docket 
No.  33529  (STB  served  Dec.  29,  1997,  and  Feb.  24, 
1998). 

A  Board  staff  member  consulted  with  NS's 
representative  concerning  the  mileage  stated  in  its 
verified  notice.  On  June  23.  2000.  NS  informed  the 
Board  that  it  is  its  view  that  the  line  conveyed  to 
the  City  is  the  same  line  for  which  the 
discontinuance  authority  is  being  requested  and 
that,  recognizing  the  possibility  that 
approximations  might  have  been  used  in  the  past, 
track  realignments  might  have  changed  the  mileage, 
or  that  an  outdated  reference  might  have  been  used. 
while  it  caimot  account  for  the  length  of  the  line 
stated  in  its  notice,  it  does  not  object  to  describing 
the  line  as  1.1  miles  in  length,  instead  of  0.91-mile 
in  length,  as  stated  in  its  verified  notice. 


(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  goveriimental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  August  9,  2000,^  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  and  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152. 27(c)(2),4  must  be 
filed  by  July  20,  2000.  Petitions  to 
reopen  must  be  filed  by  July  31,  2000. 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV.'" 

Decided:  June  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-17241  Filed  7-7-00;  8:45  am] 
BILUNG  CODE  4915-00-P 


2  Because  this  is  a  discontinuance  proceeding  and 
not  an  abandonment,  trail  use/rail  banking  and 
public  use  conditions  are  not  appropriate.  Likewise, 
no  environmental  or  historic  documentation  is 
required  under  49  CFR  1105.6(b)(3)  and  (c)(5). 

^The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

*  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 


Mondav 

Uih    10    20UU 


Part  II 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 

AdniinLstraiion 

SO  (  FR  Pan   11 ^ 

Endangered  and    Ihreaicmd   SiHtics, 

Salmon  and  stcelhead:   \  inai   Kult  s 


42422  Federal  Register/ Vol.  65,  No.  132 /Monday,  July  10,  2000 /Rules  and  Regulations 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  991207324-0148-02;  I.D. 

081699C: 

RIN  0648'  A K94 

Endangered  and  Threatened  Species; 
Final  Rule  Governing  Take  of  u 
Threatened  Salmon  and  Steelheaa 
Evolutionarily  Significant  Units  (ESus; 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  Under  section  4(d)  of  the 
Endangered  Species  Act  (ESA),  the 
Secretary  of  Commerce  (Secretary)  is 
required  to  adopt  such  regulations  as  he 
deems  necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  NMFS  now  issues  a  final 
ESA  4(d)  rule  adopting  regulations 
necessary  and  advisable  to  conserve 
fourteen  listed  threatened  salmonid 
ESUs.  This  final  rule  applies  the 
prohibitions  eniunerated  in  section 
9(a)(1)  of  the  ESA  to  one  coho  salmon 
ESU.  three  chinook  salmon  ESUs,  two 
chum  salmon  ESUs,  one  sockeye  salmon 
ESU  and  seven  steelhead  ESUs.  NMFS 
does  not  find  it  necessary  and  advisable 
to  apply  the  take  prohibitions  described 
in  section  9(a)(1)(B)  and  9(a)(1)(C)  to 
specified  categories  of  activities  that 
contribute  to  conserving  listed 
salmonids  or  are  governed  by  a  program 
that  adequately  limits  impacts  on  listed 
salmonids.  This  final  rule  includes  13 
such  limits  on  the  application  of  the 
ESA  section  9(a)(1)  take  prohibitions. 
DATES:  Effective  September  8,  2000. 
Applicability  dates:  In  §  223.203  for  the 
Snake  River  Basin,  Lower  Columbia 
River,  Middle  Columbid  River,  Upper 
Willamette  River,  Central  Valley, 
California,  Central  Cahfomia  Coast,  and 
South-Central  California  Coast  steelhead 
ESUs,  this  final  rule  is  appUcable 
September  8,  2000.  In  §  223.203  for  the 
Sucike  River  spring/summer,  Snake 
River  fall,  Puget  Sound,  Lower 
Columbia  River  and  Upper  Willamette 
River  chinook,  Oregon  Coast,  Central 
California  Coast,  and  South/Central 
California  Coast  coho.  Hood  Canal 
summer-run  and  Columbia  River  chum, 
and  Ozette  Lake  sockeye  ESUs,  this  final 
rule  is  applicable  January  8,  2001. 
ADDRESSES:  Branch  Chief,  NMFS, 
Northwest  Region,  Protected  Resources 
Division,  525  NE.  Oregon  St.,  Suite  500, 


Portland,  OR  97232-2737;  Regional 
Administrator,  Northwest  Region,  7600 
Sand  Point  Way.  NE,  BIN  C15700, 
Building  1.  Seattle,  WA  98115-0070; 
Assistant  Regional  Administrator, 
Protected  Resources  Division,  NMFS, 
Southwest  Region.  501  West  Ocean 
Blvd.,  Suite  4200.  Long  Beach,  CA 
90802-4213;  Regional  Administrator, 
NMFS,  Southwest  Region,  501  West 
Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213;  Salmon  Coordinator,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  503-231-2005  or  Craig 
Wingert  at  562-980-4021. 

Electronic  Access 

Reference  materials  regarding  this 
rule  can  also  be  obtained  from  the 
internet  at  www.nwT.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  18,  1997,  NMFS  published 
a  final  rule  listing  the  Snake  River  Basin 
(SRB),  Central  California  Coast  (CCC), 
and  South/Central  California  Coast 
(SCCC)  steelhead  (Onchorynchus 
mykiss]  ESUs  as  threatened  species 
under  the  ESA  (62  FR  43937).  On  March 
19,  1998,  NMFS  published  a  final  rule 
listing  the  Lower  Columbia  River  (LCR) 
and  Central  Valley,  California  (CVC) 
steelhead  ESUs  as  threatened  species 
under  the  ESA  (63  FR  13347).  On  March 
25, 1999,  NMFS  pubUshed  a  final  rule 
listing  the  Middle  Columbia  River 
(MCR)  and  Upper  Willamette  River 
(UWR)  steelhead  ESUs  as  threatened  (64 
FR  14517).  Those  final  Hsting 
documents  describe  the  background  of 
the  steelhead  listing  actions  and  provide 
sununaries  of  NMFS'  conclusions 
regarding  the  status  of  the  listed 
steelhead  ESUs.  On  August  10,  1998  (63 
FR  42587),  NMFS,  on  behalf  of  the 
Secretary,  published  a  final  rule  listing 
the  Oregon  Coast  (OC)  ESU  of  coho 
salmon  (Oncorhynchus  kisutch,  or  O. 
kisutch)  as  threatened.  By  a  final  rule 
published  on  March  24,  1999  (64  FR 
14308).  NMFS  listed  as  threatened  the 
Puget  Sound  (PS),  Lower  Columbia 
River  (LCR)  and  Upper  Willamette  River 
(UWR)  ESUs  of  west  coast  chinook 
salmon  [Oncorhynchus  tshawytscha,  or 
O.  tshawytscha)  in  Washington  and 
Oregon.  By  a  final  rule  published  on 
March  25,  1999  (64  FR  14508),  NMFS 
listed  as  threatened  the  Hood  Canal 
Svunmer-run  (HCS)  and  Columbia  River 
(CR)  chum  salmon  ESUs  (Oncor/jync/ius 
keta,  or  O.  keta]  in  Washington  and 
Oregon.  By  a  final  rule  published  on 
March  25,  1999  (64  FR  14528),  NMFS 


listed  as  threatened  the  Ozette  Lake  ESU 
of  sockeye  salmon  [Oncorhynchus 
nerka,  or  O.  nerka)  in  Washington. 
Those  final  rule  listing  notifications 
describe  the  background  of  the  listing 
actions  and  provide  a  siunmary  of 
NMFS'  conclusions  regarding  the  status 
of  the  threatened  coho,  chinook,  chum, 
and  sockeye  salmon  ESUs. 

Section  4(d)  of  the  ESA  provides  that 
whenever  a  species  is  listed  as 
threatened,  the  Secretary  shall  issue 
such  regulations  as  he  deems  necessary 
and  advisable  to  provide  for  the 
conservation  of  the  species.  Such 
protective  regulations  may  include  any 
or  all  of  the  prohibitions  that  apply 
automatically  to  protect  endangered 
species  under  ESA  section  9(a)(1). 
Those  section  9(a)(1)  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pvusue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  wildlife  species  listed  as 
endangered,  without  written 
authorization.  It  is  also  illegal  under 
ESA  section  9(a)(1)  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Section  11  of  the  ESA  provides 
for  civil  and  criminal  penalties  for 
violation  of  section  9  or  of  regulations 
issued  under  the  ESA. 

Whether  section  9(a)(1)  prohibitions 
or  other  protective  regulations  are 
necessary  and  advisable  is  in  large  part 
dependent  upon  the  biological  status  of 
the  species  and  potential  impacts  of 
various  activities  on  the  species.  These 
threatened  species  are  likely  to  become 
endangered  species  within  the 
foreseeable  future.  Their  current 
threatened  status  cannot  be  explained 
by  natural  cycles  in  ocean  and  weather 
conditions.  NMFS  has  concluded  that 
threatened  chinook,  coho,  chum, 
sockeye,  and  steelhead  are  at  risk  of 
extinction  primarily  because  their 
populations  have  been  reduced  by 
human  "take".  West  Coast  populations 
of  these  salmonids  have  been  depleted 
by  take  resulting  from  harvest,  past  and 
ongoing  destruction  of  freshwater  and 
estuarine  habitats,  hydropower 
development,  hatchery  practices,  and 
other  causes.  "Factors  for  Decline:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast 
Steelhead"  (NMFS,  1996)  and  "Factors 
Contributing  to  the  Decline  of  Chinook 
Salmon:  An  Addendum  to  the  1996 
West  Coast  Steelhead  Factors  for 
Decline  Report"  (NMFS,  1998) 
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concludes  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  some  role  in  the  decline  of 
the  species.  It  is  necessary  and  advisable 
then  to  apply  the  ESA  section  9(a)(1) 
prohibitions  to  these  listed  ESUs,  in 
order  to  provide  for  their  conservation. 

These  listings  have  created  a  great 
deal  of  interest  among  states,  counties, 
and  others  in  adjusting  their  programs 
that  may  affect  the  listed  species  to 
ensure  they  are  consistent  with 
salmonid  conservation.  Although  the 
primary  purpose  of  state,  local,  and 
other  programs  is  generally  to  further 
some  activity  other  than  conserving 
salmon,  such  as  maintaining  roads, 
controlling  development,  ensuring  clean 
water  or  harvesting  trees,  some  entities 
have  adjusted  one  or  more  of  these 
programs  to  protect  and  conserve  listed 
salmonids.  NMFS  believes  that  with 
appropriate  safeguards,  many  such 
activities  can  be  specifically  tailored  to 
minimize  impacts  on  listed  threatened 
salmonids  to  an  extent  that  makes 
additional  Federal  protections 
unnecessary  for  conservation  of  the 
listed  ESU. 

NMFS.  therefore,  proposes  a 
mechanism  whereby  entities  can  be 
assured  that  an  activity  they  are 
conducting  or  permitting  is  consistent 
with  ESA  requirements  and  avoids  or 
minimizes  the  risk  of  take  of  listed 
threatened  salmonids.  When  such  a 
program  provides  sufficient 
conservation  for  listed  salmonids, 
NMFS  does  not  find  it  necessary  and 
advisable  to  apply  ESA  section  9(a)(1) 
take  prohibitions  to  activities  governed 
by  those  programs.  In  those 
circumstances  (see  descriptions  to 
follow),  additional  Federal  ESA 
regulation  through  imposing  the  take 
prohibitions  is  not  necessary  and 
advisable  because  it  would  not  enhance 
the  conservation  of  the  listed  ESUs.  In 
fact,  declining  to  apply  take 
prohibitions  to  such  programs  likely 
will  result  in  greater  conservation  gains 
for  a  listed  ESU  than  would  blanket 
application  of  section  9(a)(1) 
prohibitions,  through  the  program  itself 
and  by  demonstrating  to  similarly 
situated  entities  that  practical  and 
realistic  salmonid  protection  measures 
exist.  NMFS  will  monitor  the  activities 
under  a  program  where  NMFS  has 
granted  a  "limit"  on  the  application  of 
the  ESA  take  prohibitions  for 
unexpected  harm,  as  well  as  for  harmful 
activities  resulting  in  take  that  do  not 
obey  the  requirements  of  the  limit  and, 
therefore,  are  subject  to  NMFS  ESA 
enforcement.  An  additional  benefit  of 
this  approach  is  that  NMFS  can  focus  its 
enforcement  efforts  on  activities  and 
programs  that  have  not  yet  adequately 


addressed  the  conservation  needs  of 
listed  ESUs. 

Substantive  Content  of  Final  Regulation 

NMFS  had  previously  proposed 
protective  regulations  for  three  of  the 
salmonid  ESUs  subject  to  this  final  rule. 
When  NMFS  first  proposed  the  Oregon 
Coast  coho  for  listing  (60  FR  38026.  July 
25,  1995),  it  proposed  to  apply  the 
prohibitions  of  ESA  section  9(a)(1)  to 
that  ESU.  When  NMFS  first  proposed 
the  LCR  and  SRB  steelhead  ESUs  for 
listing  (61  FR  41541,  August  9,  1996),  it 
also  proposed  to  apply  the  prohibitions 
of  ESA  section  9(a)(l)'to  those  ESUs. 
These  proposed  protective  regulations, 
however,  were  never  finalized.  NMFS 
has  since  proposed  application  of  the 
section  9(a)(1)  prohibitions  for  seven 
listed  steelhead  ESUs  (64  FR  73479, 
December  30, 1999),  and  seven  listed 
salmonid  ESUs  (65  FR  170,  January  3, 
2000).  This  final  rule  applies  the 
prohibitions  of  ESA  section  9(a)(1)  to  all 
14  listed  ESUs. 

NMFS  concludes  that  the  prohibitions 
generally  applicable  for  endangered 
species  are  necessary  and  advisable  for 
conservation  of  these  listed  ESUs. 
Additionally,  NMFS  determines  that 
section  9(a)(1)  prohibitions  on  listed 
salmonids  in  the  14  listed  ESUs  need 
not  be  applied  when  it  results  ft^om  a 
specified  subset  of  activities  described 
herein.  These  are  activities  that  are 
conducted  in  a  way  that  contributes  to 
conserving  the  listed  ESUs  and  where 
NMFS  determines  that  added  protection 
through  Federal  regulation  is  not 
necessary  and  advisable  for 
conservation  of  an  ESU.  Therefore, 
NMFS  will  now  apply  ESA  section 
9(a)(1)  prohibitions  to  these  14 
threatened  salmonid  ESUs,  but  will  not 
apply  the  take  prohibitions  to  the  13 
programs  described  in  this  document  as 
meeting  that  level  of  protection.  Of 
course,  the  entity  responsible  for  any 
habitat-related  programs  might  equally 
choose  to  seek  an  ESA  section 
10(a)(1)(b)  permit,  or  be  required  to 
satisfy  ESA  section  7  consultation  if 
Federal  funding,  management  or 
approval  is  involved.  This  final  rule 
does  not  impose  restrictions  beyond 
those  applied  in  other  sections  of  the 
ESA,  but  provides  another  option 
beyond  the  section  7  and  10  tools  to 
authorize  incidental  take. 

Working  with  state  and  local 
jurisdictions  and  other  resource 
managers,  NMFS  has  identified  13 
programs  and  criteria  for  future 
programs  for  which  it  is  not  necessary 
and  advisable  to  impose  ESA  section 
9(a)(1)  prohibitions  because  they 
contribute  to  conserving  the  ESU.  Under 
specified  conditions  and  in  appropriate 


geographic  areas,  these  programs  and 
criteria  include:  (1)  activities  conducted 
in  accord  with  ESA  incidental  take 
authorization;  (2)  ongoing  scientific 
research  activities,  for  a  period  of  6 
months  from  the  publication  of  this 
final  rule;  (3)  emergency  actions  related 
to  injiu-ed,  stranded,  or  dead  salmonids; 
(4)  fishery  management  activities;  (5) 
hatchery  and  genetic  management 
programs;  (6)  activities  in  compliance 
with  joint  tribal/state  plans  developed 
vdthin  United  States  (U.S.)  v. 
Washington  or  U.S.  v.  Oregon;  (7) 
scientific  research  activities  permitted 
or  conducted  by  the  states;  (8)  state, 
local,  and  private  habitat  restoration 
activities;  (9)  properly  screened  water 
diversion  devices;  (10)  routine  road 
maintenance  activities;  (11)  certain  park 
pest  management  activities;  (12)  certain 
municipal,  residential,  commercial,  and 
industrial  (MRCI)  development  and 
redevelopment  activities;  and  (13)  forest 
management  activities  on  state  and 
private  lands  within  the  State  of 
Washington.  The  language  which 
follows  describes  each  limit.  These  are 
programs  or  criteria  for  future  programs 
where  NMFS  will  limit  the  application 
of  the  section  9(a)(1)  prohibitions.  More 
comprehensive  descriptions  of  each 
limit  and  discussions  regarding  the 
scientific  basis  for  this  final  rule  are 
contained  in  "A  Citizen's  Guide  to  the 
4(d)  Rule"  (NMFS,  2000).  In  the  ftitxu^, 
NMFS  anticipates  adding  new  limits  for 
more  activities  that  are  deemed 
necessary  and  sufficient  for  the 
conservation  of  the  species. 

NMFS  emphasizes  that  these  limits 
are  not  prescriptive  regulations.  The  fact 
of  not  being  within  a  limit  does  not 
mean  that  a  particular  action  necessarily 
violates  the  ESA  or  this  regulation. 
Many  activities  do  not  affect  these 
species,  and  thus,  need  not  be  included 
in  the  13  limits  listed  earlier.  The  linuts 
describe  circumstances  in  which  an 
entity  or  actor  can  be  certain  it  is  not  at 
risk  of  violating  the  take  prohibitions  or 
of  consequent  enforcement  actions, 
because  the  take  prohibitions  would  not 
apply  to  programs  or  activities  within 
those  limits.  Jiuisdictions,  entities,  and 
individuals  are  encouraged  to  evaluate 
their  practices  and  activities  to 
determine  the  likelihood  of  take 
occurring.  NMFS  can  provide  ESA 
coverage  through  section  4(d)  riiles, 
section  10  research  and  enhancement 
permits,  or  incidental  take  permits;  or 
through  section  7  consultations  with 
Federal  agencies.  If  take  is  likely  to 
occur,  then  the  jurisdiction,  entity  or 
individual  should  modify  its  practices 
to  avoid  take  of  a  threatened  species  or 
seek  protection  from  potential  ESA 
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liability  through  section  7,  section  10,  or 
section  4(d)  processes. 

Jurisdictions,  entities,  and  individuals 
are  not  required  to  seek  inclusion  in  a 
section  4(d)  limit  from  NMFS.  In  order 
to  reduce  its  liability,  a  jurisdiction, 
entity,  or  individual  may  also 
informally  comply  with  a  limit  by 
choosing  to  modify  its  programs  to  be 
consistent  with  the  evaluation 
considerations  described  in  an 
individual  limit.  Finally,  a  jurisdiction, 
entity,  or  individual  may  seek  to  qualify 
its  plans  or  ordinances  for  inclusion  in 
a  limit  by  obtaining  the  4(d)  limit 
authorization  from  the  appropriate 
NMFS  Regional  Administrator  (see 

ADDRESSES). 

NMFS  wishes  to  continue  to  work 
collaboratively  with  all  affected 
jurisdictions,  entities,  and  individuals 
to  recognize  management  programs  that 
conserve  and  meet  the  biological 
requirements  of  salmonids,  and  to 
strengthen  other  programs  toward 
conservation  of  listed  salmonids.  This 
final  rule  may  be  amended  to  add  new 
limits  on  the  take  prohibitions,  or  to 
amend  or  delete  limits  as  circumstances 
warrant. 

State,  county  and  local  efforts  such  as 
Clark,  Cowlitz,  Kitsap,  the  Puget  Soimd 
Tri-County  Initiative  in  Washington 
state;  and  the  City  of  Portland  and 
Clackamas  County  in  Oregon  are 
working  with  NMFS  to  make  their 
ordinances  and  practices  fish  friendly 
and  to  be  adopted  in  future  4(d) 
rulemaking.  NMFS  also  acknowledges 
the  important  progress  being  made  by 
Metro,  the  directly-elected  regional 
government  in  Portland,  Oregon.  NMFS 
is  enthusiastic  about  Metro's  current 
planning  efforts  and  encourages  its 
progress  in  regional  planning  to  address 
salmonid  conservation. 

NMFS  acknowledges,  and  is 
participating  in,  the  State  of 
Washington's  Agricultural,  Fish,  and 
Water  negotiation  process  currently 
underway  in  Washington  State.  The 
process  currently  underway  is  intended 
to  address  the  requirements  of  the  ESA 
and  the  Clean  Water  Act  (CWA).  The 
negotiations  are  designed  to  address 
agricultural  practices  and  processes 
including  but  not  limited  to:  Field 
Office  Technical  Guides  (FOTGs). 
Comprehensive  Irrigation  District 
Management  Plans  (CIDMP),  Ditch 
Maintenance  Plans  (DMPs)  and 
Pesticide  Management  as  needed  to 
comply  with  ESA  and  CWA.  It  is 
anticipated  that  completed  FOTGs, 
CIDMPs,  DMPs,  and  Pesticide 
Management,  if  acceptable  to  NMFS, 
will  be  included  in  future  ESA  4(d) 
rulemaking. 


NMFS  strongly  encourages 
comprehensive  conservation  planning 
for  programs  at  the  state  level.  State 
level  conservation  programs  can  be  one 
of  the  most  efficient  methods  to 
implement  effective  conservation 
practices  across  the  board  and  achieve 
comprehensive  benefits  for  listed  fish 
and  their  habitats.  Other  examples  of 
these  state-based  conservation  programs 
include  the  completed  forestry 
agreement  in  Washington  state;  ongoing 
reviews  of  Oregon  and  California 
forestry  practices;  and  development  of 
coastal  states'  shoreline  management 
programs.  NMFS  is  working  with 
Washington  State  Department  of 
Ecology  on  development  of  a  model 
shoreline  program.  Alternatively,  a  local 
jtuisdiction  seeks  inclusion  in  a 
limitation  of  the  take  prohibition  by 
adopting  this  model  program,  NMFS 
expects  to  address  the  potential  "take" 
issues  associated  with  the  shorelines 
program  through  an  ESA  section  7 
consultation  with  the  National  Ocean 
Service  in  the  coming  months.  This  may 
obviate  the  need  for  a  4(d)  limit  for 
shoreline-related  activities  under  the 
authority  of  the  Department  of  Ecology. 

Concurrent  with  this  fined  rule,  NMFS 
is  publishing  a  final  rule  describing  a 
limit  on  the  section  9(a)(1)  prohibitions 
for  actions  in  accord  with  any  tribal 
resource  management  plan  that  the 
Secretary  has  determined  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  a  threatened 
ESU  (published  elsewhere  in  this 
Federal  Register  issue). 

Following  is  a  section  entitled 
"Notice  of  Availability"  which  lists 
seven  documents  referred  to  in  the 
regulation.  The  purpose  of  making  these 
dociunents  available  to  the  public  is  to 
inform  governmental  entities  and  other 
interested  parties  of  the  technical 
components  NMFS  expects  to  be 
addressed  in  programs  submitted  for  its 
review.  These  technical  dociunents 
provide  guidance  to  entities  as  they 
consider  whether  to  submit  a  program 
for  a  4(d)  limit.  The  dociunents 
represent  several  kinds  of  guidance,  and 
are  not  binding  regulations  requiring 
particular  actions  by  any  entity  or 
interested  party. 

For  example,  NMFS'  Viable  Salmonid 
Policy  (VSP)  paper  referenced  in  the 
fishery  and  harvest  management  limits 
provides  a  framework  tor  identifying 
populations  and  their  status  as  a 
component  of  developing  adequate 
harvest  or  hatchery  management  plans. 
This  rule  asks  that  FMEPs  and  HGMPs 
"utilize  the  concepts  of  viable"  and 
'critical'  salmonid  population 
thresholds,  consistent  with  the  concepts 
contained  in  the  [VSP  paper]."  Thus, 


state  fishery  agencies  preparing  such 
programs  are  put  on  notice  of  the 
technical  analysis  needed  to  support 
decisions  within  a  program.  Similarly, 
NMFS'  Fish  Screening  Criteria 
explicitly  recognize  that  they  are  general 
in  nature  and  that  site  constraints  or 
particular  circumstances  may  require 
adjustments  in  design,  which  must  be 
developed  with  the  NMFS  staff  member, 
or  authorized  officer,  to  address  site 
specific  considerations  and  conditions. 
Finally,  research  involving 
electrofishing  comes  within  the 
scientific  research  limit  only  if 
conducted  in  accordance  with  NMFS' 
Guidelines  for  Electrofishing.  The 
guidelines  recognize  that  other 
techniques  may  be  appropriate  in 
particular  circumstances,  and  NMFS 
can  recognize  those  as  appropriate 
during  the  approval  process. 

Of  the  state  or  locail  documents 
referenced  in  the  rules,  two  (Oregon 
Department  of  Transportation's  (ODOT) 
road  maintenance  program  to  govern 
routine  maintenance  activities  and 
Portland  Parks'  integrated  pest 
management  program)  are  existing 
programs  already  being  implemented 
that  NMFS  has  found  adequate  and 
made  effective  as  limits.  Those  entities, 
thus,  need  no  further  approval  for  the 
programs.  Other  jurisdictions  may  come 
within  the  road  maintenance  limit  if 
they  use  the  ODOT  program  or  provide 
other  practices  found  by  NMFS  to  be 
equivalent  or  more  protective  of 
saJmonids.  The  State  of  Washington's 
Forests  and  Fish  Report  will  not  trigger 
a  limit  until  the  Washington  Board  of 
Forestry  adopts  regulations  that  NMFS 
finds  are  at  least  as  protective  as  the 
report.  Thus,  the  report  indicates  a  set 
of  conditions  that  will  allow  NMFS  to 
approve  the  limit,  but  recognizes  that 
the  Board  may  design  regulations  that 
are  not  identical  to,  but  are  at  least  as 
protective  as.  the  report  language. 

In  sum,  where  the  rule  cites  a 
document,  a  program's  consistency  with 
the  guidance  is  "sufficient"  to 
demonstrate  that  the  program  meets  the 
particular  purpose  for  which  the 
guidance  is  cited.  However,  the  entity  or 
individual  wishing  a  program  to  be 
accepted  as  within  a  particular  limit  has 
the  latitude  to  show  that  its  variant  or 
approach  is.  in  the  circumstances  where 
it  will  apply  and  affect  listed  fish, 
equivalent  or  better. 

NMFS  will  continue  to  review  the 
applicabilitv  and  technical  content  of  its 
own  documents  as  they  are  used  in  the 
future  and  make  revisions,  corrections 
or  additions  as  needed.  NMFS  will  use 
the  mechanisms  of  the  rule  to  take 
comment  on  revisions  of  any  of  the 
referenced  state  programs.  If  any  of 
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these  documents  is  revised  and  NMFS 
relies  on  the  revised  version  to  provide 
guidance  in  continued  implementation 
of  the  rule,  NMFS  will  publish  in  the 
Federal  Register  a  notice  of  its 
dvailability  stating  that  the  revised 
document  is  now  the  one  referred  to  in 
the  specified  223.203(b)  subsection. 

Notice  of  Availability 

The  following  is  a  list  of  documents 
cited  in  the  regulatory  text  of  this  final 
rule.  Copies  of  these  documents  may  be 
obtained  upon  request  (see  ADDRESSES). 

1   Oregon  Department  of 
Transportation  (ODOT)  Maintenance 

Management  System  Water  Quality 
and  Habitat  Guide  (June,  1999). 

2.  City  of  i'ortland,  Oregon  Parks  and 
Recreation  Department  Pest 
Management  Program  (March  1997) 
with  Waterways  Pest  Management 
Policy  updated  December  1,  1999. 

3.  State  of  Washington,  Forests  and 
Fish  Report  (April  29,  1999). 

4.  Guidelines  for  Electrofishing 
Waters  Containing  Salmonids  Listed 
Under  the  Endangered  Species  Act 
(NMFS.  2000a). 

5.  Juvenile  Fish  Screen  Criteria, 
National  Marine  Fisheries  Service. 
Northwest  Region,  Revised  February  16, 
1995,  with  Addendum  of  May  9.  1996. 

6  Fish  Screening  Criteria  for 
Anadromous  Salmonids  (January  1997). 

7.  Viable  Salmonid  Populations  and 
the  Recovery  of  Evolutionarilv 
Significant  Units.  (NMFS,  2o6ob). 

Copies  of  all  references,  reports, 
related  documents  and  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000) 
are  also  available  upon  request  (see 
ADDRESSES) 

The  limits  on  the  take  prohibitions  do 
not  relieve  Federal  agencies  of  their 
dutv  under  section  7  of  the  ESA  to 
consult  with  NMFS  if  actions  they  fund, 
authorize,  or  carry  out  may  affect  listed 
species.  To  the  extent  that  actions 
subject  to  section  7  consultation  are 
consistent  with  a  circumstance  for 
which  NMFS  has  limited  the  take 
prohibitions,  a  letter  of  concurrence 
from  NMFS  will  greatly  simplify  the 
consultation  process,  provided  the 
program  is  still  consistent  with  the 
terms  of  the  limit. 

.Applicability  to  Specific  ESUs 

In  the  regulatory  language  in  this  final 
rule,  the  limits  on  applicability  of  the 
take  prohibitions  to  a  given  ESU  are 
accomplished  through  citation  to  the 
Code  of  Federal  Regulations'  (CFRs') 
enumeration  of  threatened  marine  and 
anadromous  species,  50  CFR  223.102. 
For  the  convenience  of  readers  of  this 
notice.  50  CFR  223.102  refers  to 


threatened  salmonid  ESUs  through  the 

following  designations: 
(a)  (1)  Snake  River  spring/summer 

chinook 
(a)  (2)  Snake  River  fall  chinook 
(a)  (3)  Central  California  Coast  coho 
(a)  (4)  Southern  Oregon/Northern 

California  Coast  coho 

(a)  (5)  Central  California  Coast 

steelhead 
(a)  (6)  South-Central  California  Coast 

steelhead 
(a)  (7)  Snake  River  Basin  steelhead 
(a)  (8)  Lower  Coliunbia  River 

steelhead 
(a)  (9)  Central  Valley,  California 

steelhead 
(a)  (10)  Oregon  Coast  coho 
(a)  (12)  Hood  Canal  siunmer-nm 

chum 
(a)  (13)  Columbia  River  chum 
(a)  (14)  Upper  Willamette  River 

steelhead 
(a)  (15)  Middle  Columbia  River 

steelhead 
(a)  (16)  Puget  Sound  chinook 
(a)  (17)  Lower  Columbia  River 

chinook 
(a)  (18)  Upper  Willamette  River 

chinook 

(a)  (19)  Ozette  Lake  sockeye 

Summary  of  Comments  in  Response  to 
the  Proposed  Rules 

Between  January  10,  2000,  and 
February  22,  200o',  NMFS  held  25 
public  hearings  to  solicit  comments  on 
the  proposed  ESA  4(d)  rules:  7  in 
Washington,  8  in  Oregon,  3  in  Idaho, 
and  7  in  California  (64  FR  73479, 
December  30,  1999;  65  FR  170,  January 
3,  2000;  65  FR  7346,  February  14,  2000; 
65  FR  7819,  February  16,  2000).  During 
the  65-day  public  comment  period, 
NMFS  received  1,146  written  comments 
on  the  proposed  rules  from  Federal, 
state,  and  local  government  agencies; 
Indian  tribes;  non-governmental 
organizations;  the  scientific  community; 
and  individuals.  In  addition,  numerous 
individuals  provided  oral  testimony  at 
the  public  hearings. 

Based  on  these  public  hearings  and 
conunents,  NMFS  now  issues  its  final 
protective  regulations  for  these  14 
salmon  and  steelhead  ESUs.  The 
preamble  section  of  this  rule  refers  to 
the  prohibitions  of  ESA  section  9(a)(1). 
In  addition  to  the  commonly  referred  to 
take  prohibitions  of  section  9(a)(1)(B) 
and  9(a)(1)(C).  section  9(a)(1),  also 
includes  prohibitions  on  the  import, 
export,  sale,  delivery,  or  transport  in 
interstate  commerce  of  endangered 
species.  The  public  comments  NMFS 
received  almost  exclusively  focused  on 
the  section  9  take  prohibitions.  The 
following  comments  and  responses, 
therefore,  refer  to  the  "take" 


prohibitions  of  section  9(a)(1)(B)  and 
9(a)(1)(C),  not  to  the  other  prohibitions 
described  in  section  9(a)(1). 
Accordingly,  for  the  rest  of  this 
preamble  and  in  the  regulation,  the  term 
"prohibition"  refers  to  the  prohibition 
of  take  within  the  13  specified  limits. 
New  information  and  a  summary  of 
comments  received  in  response  to  the 
proposed  rules  are  siunmarized  as 
follows. 

Comments  and  Responses 

Take  Guidance 

Comment  1:  Some  conunenters  stated 
that  a  primary  focus  ef  the  proposal  was 
to  encoiuage  development  of  local 
tailor-made  measures  that  protect 
salmonids  and  they  requested  further 
guidance  on  how  their  programs  could 
be  included  in  future  ESA  4(d)  rules. 

Response:  Credible  local  initiatives 
are  indeed  needed  to  help  save  these 
species,  and  guidance  on  how  local 
programs  can  be  included  in  4(d)  rules 
is  available  in  The  ESA  and  Local 
Governments:  Information  on  4(d) 
Rules,  May  7,  1999.  In  addition,  NMFS 
staff  will  be  available  to  offer  advice  and 
otherwise  help  individual  jiuisdictions 
and  entities  ensure  that  their  actions  do 
not  take  listed  fish. 

Comment  2:  Some  commenters 
wanted  a  simplified  process  (e.g.,  a 
"letter  of  approval"  from  NMFS  staff) 
for  including  local  programs  in  future 
ESA  4(d)  rules. 

Response:  NMFS  worked  with  state 
and  local  authorities  to  identify  several 
categories  of  activities  where  local 
programs  can  be  certified  to  comply 
with  ESA  requirements  if  they  meet  the 
conditions  described  in  the  rule.  This 
simplified  process  would  be  available, 
for  land-use  development  activities, 
water  diversion  screening,  road 
maintenance,  hatchery  operations, 
fisheries  harvest,  fisheries  related 
research,  and  habitat  restoration 
activities.  Other  governmental  entities 
are  encouraged  to  step  forward  and 
work  with  NMFS.  First,  to  ensure  that 
local  programs  meet  the  salmon's 
biological  requirements  and  the 
mandates  of  the  ESA.  and  second,  to 
streamline  the  administration  of  any 
program. 

Comment  3:  A  number  of  commenters 
stated  that  the  proposed  take  guidance 
was  too  vague  (e.g.,  guidance  in  the 
limit  for  new  urban  density 
development).  Others  commented  that 
the  guidance  was  too  prescriptive,  and 
still  others  stated  that  the  guidance  was 
less  stringent  for  some  categories  of 
activities  and  more  stringent  for  others. 

Response:  To  be  approved  for  a  limit 
from  ESA  take  prohibitions,  a  program 
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must  conserve  salmon  and  meet  their 
biological  requirements.  This  criterion 
is  the  same  for  all  programs.  These 
species  span  the  entire  west  coast  from 
coastal  rainforests  to  arid  inland  areas  to 
high  mountain  regions  nearly  a 
thousand  miles  from  the  ocean  and, 
thus,  specific  requirements  will 
naturally  differ  from  place  to  place. 
Some  jurisdictions  have  asked  for 
NMFS'  help  in  learning  how  to  avoid  or 
limit  adverse  impacts  on  these  species. 
General  guidance  is  provided  in  this 
rule.  This  final  4(d)  rule  addresses 
concerns  about  vague  guidance  by 
providing  additional  specificity  and  by 
requiring  that  once  specific  programs 
designed  to  meet  NMFS'  criteria  are 
produced  (and  before  determining 
whether  they  are  adequate),  NMFS  will 
publish  the  proposed  program  for 
review  and  comment. 

Comment  4:  Some  commenters  stated 
that  NMFS  must  wait  to  apply  take 
prohibitions  until  more  specific 
guidance  is  published  on  how  other 
programs  can  qualify  for  a  limit  on  the 
take  prohibitions.  Others  requested  that 
NMFS  delay  take  prohibitions  until 
many  more  local  programs  were  ready 
to  be  included  in  an  ESA  4(d)  rule,  or 
that  NMFS  phase  in  the  take 
prohibitions  as  programs  qualify  for  a 
limit. 

Response:  These  species  are,  by 
definition,  likely  to  become  endangered 
in  the  foreseeable  future  and  undue 
delay  in  protecting  them  would  likely 
increase  the  difficulty  and  expense  of 
recovering  them.  At  the  same  time, 
NMFS  recognizes  these  rules  are  novel 
and  complicated  and  some  time  is 
needed  for  regulated  parties  to  better 
understand  them.  NMFS  has  balanced 
these  considerations  by  adopting  a  final 
rule  that  puts  needed  regulations  in 
place  within  60  days  for  the  steelhead 
ESUs  and  within  180  days  for  the 
salmon  ESUs,  which  allows  a 
reasonable  period  before  they  become 
effective  (6  months). 

Comment  5:  A  few  commenters 
wanted  NMFS  to  grant  a  grace  period 
from  the  take  prohibitions  to  those 
jurisdictions  making  good  faith  efforts  to 
conserve  the  species. 

Response:  The  proposed  rule  already 
states  that  while  enforcement  may  be 
initiated  against  activities  that  take 
protected  salraonids,  NMFS'  clear 
preference  is  to  work  with  persons  or 
entities  to  promptly  shape  their 
programs  and  activities  to  include 
credible  and  reliable  conservation 
measures. 

Comment  6:  Some  commenters  asked 
NMFS  to  apply  prohibitions  against  take 
to  all  programs  without  exception. 


Response:  Any  jurisdiction  or 
individual  under  United  States 
authority  is  subject  to  the  take 
prohibitions.  Jurisdictions  or 
individuals  wanting  assurance  that  an 
activity  they  are  conducting  or 
permitting  is  consistent  with  ESA 
requirements  can  be  covered  under  a 
section  7  consultation  (if  Federal 
funding,  authorization,  or  management 
is  involved),  seek  an  ESA  section  10 
permit,  or  qualify  for  a  limit  under  a 
4(d)  rule.  To  qualify  for  any  of  these 
options,  the  activity  must  show  that  it 
sufficiently  conserves  the  listed  species. 

Comment  7:  Some  commenters 
wanted  NMFS  to  define  the  action  types 
and  magnitudes  that  would  constitute 
illegal  take.  Others  held  that  the  array  of 
activities  described  in  the  proposed  rule 
that  are  "likely  to  injure  or  kill  listed 
salmonids"  was  overly  inclusive  and 
discussed  actions  that  exceeded  NMFS' 
authority  to  regulate.  Still  others 
requested  that  NMFS  assert  that  state 
and  local  governments  are  not  required 
to  use  their  regulatory  authorities  to 
satisfy  ESA  requirements. 

Response:  It  is  NMFS'  policy  to 
increase  public  awareness  of  and 
identify  those  activities  that  would  or 
would  not  likely  injure  or  kill  a 
protected  species.  Take  guidance 
appearing  at  the  end  of  this  document 
does  just  that.  It  is  only  possible  in  this 
final  rule  to  describe  categories  of 
actions  that  may  have  adverse  impacts 
on  fish  and  describe  their  consequences 
(e.g.,  blocking  fish  from  reaching  their 
spawning  grounds,  dewatering 
incubating  eggs,  etc.).  NMFS 
understjuids  that  there  is  considerable 
interest  in  knowing  as  much  as  possible 
about  what  constitutes  "take"  and 
changes  have  been  incorporated  in  this 
final  rule  to  accommodate  this  interest. 
Determining  whether  an  individual 
local  program  or  activity  is  likely  to 
injure  or  kill  a  protected  species  will 
require  credible  assessments  that  take 
into  account  local  factors  and 
conditions.  Regarding  the  issue  of 
authority,  regulations  against  killing  or 
injiuing  protected  species  apply  to  any 
person  subject  to  the  jurisdiction  of  the 
United  States  (section  9(a)(1)  of  the 
ESA).  The  term  "person"  means  an 
individual,  corporation,  partnership, 
trust,  association,  or  any  other  private 
entity;  or  any  officer,  employee,  agent, 
department,  or  instrumentality  of  the 
Federal  Government,  of  any  State, 
municipality,  or  political  subdivision  of 
a  State,  or  of  any  foreign  government; 
and  State,  municipality,  or  political 
subdivision  of  a  State;  or  any  other 
entity  subject  to  the  jurisdiction  of  the 
United  States  (ESA  section  3(12)). 


Comment  8:  A  few  commenters 
requested  that  NMFS  make  clear  that 
"take"  prohibitions  would  not  be 
violated  unless  a  protected  species  were 
injured  or  killed,  and  that 
determinations  of  whether  "take  "  is 
likely  to  occur  will  be  handled  on  a 
case-by-case  basis. 

Response:  The  term  "take"  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  a 
listed  species  or  to  attempt  to  engage  in 
any  such  conduct  (ESA  section  3(18)). 
The  term  "harm"  refers  to  an  act  that 
actually  kills  or  injures  a  protected 
species  (64  FR  215  (November  8,  1999). 
Harm  can  arise  from  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  protected 
species  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  spawning,  rearing,  migrating, 
feeding,  or  sheltering.  After  conducting 
a  self-  assessment  to  determine  whether 
an  activity  is  likely  to  "take"  a  listed 
species,  persons  or  entities  may  choose 
to  adjust  their  program  to  avoid  take,  or 
pursue  ESA  coverage  through  a  section 
10  permit,  a  section  7  consultation  with 
Federal  agencies,  or  through  a  4(d)  rule. 

Comment  9:  Commenters  requested 
that  adequate  monitoring  and  oversight 
be  required  to  ensure  that  programs 
included  in  an  ESA  4(d)  rule  are 
effective. 

Response:  A  program  is  incomplete 
without  a  mechanism  to  track  its 
implementation  and  effectiveness. 
NMFS  reiterates  language  in  the 
proposed  rule  which  states  that  for  any 
program  included  in  an  ESA  4(d)  rule, 
"NMFS  will  evaluate  on  a  regular  basis 
the  effectiveness  of  the  program  in 
protecting  and  achieving  a  level  of 
salmonid  productivity  and/or  habitat 
function  consistent  with  the 
conservation  of  the  listed  salmonids."  If 
a  program  does  not  meet  its  objectives, 
NMFS  will  work  with  the  relevant 
jurisdiction  to  adjust  the  program 
accordingly.  If  the  responsible  entity 
chooses  not  to  adjust  the  program 
accordingly,  NMFS  will  publish 
notification  in  the  Federal  Register  and 
annoiuice  that  the  program  will  no 
longer  be  free  from  ESA  take 
prohibitions  because  it  does  not 
sufficiently  conserve  listed  salmonids. 

Comment  10:  There  were  a  number  of 
requests  for  NMFS  to  grant  limits  on  the 
take  prohibitions  to  additional 
programs.  Examples  included,  the 
Natural  Resources  Conser\'ation 
Service's  FOTGs,  California's  Lake  and 
Streambed  Alteration  Program,  Oregon 
Concrete  and  Aggregate  Producer's 
suggestions  for  a  limit  focused  on 
Department  of  Geology  regulation, 
Washington's  Tri-County  initiative,  and 
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The  Oregon  Plan  for  Salmon  and 
Watersheds. 

Response:  The  ESA  4(d)  rule  provides 
an  option  for  state  and  other 
jurisdictions  to  assume  leadership  for 
species  conservation  at  the  state  and 
local  level  over  and  above  the 
conventional  tools  for  processing  state 
and  local  conservation  planning  under 
the  ESA  through  section  7  consultations 
and  section  10  permitting.  NMFS  is 
assembling  all  the  Federal,  tribal,  state, 
and  local  programs  needed  to  save 
salmonids  and  has  offered  to  collaborate 
with  any  entity  interested  in  this  4(d) 
option.  NMFS  is  especially  interested  in 
state-level  conservation  efforts  because 
state-level  programs  tailored  to  meet  the 
needs  of  the  listed  stocks  can  be  a  very 
efficient  and  comprehensive  method  to 
provide  for  the  conservation  of  listed 
stocks  and  their  habitat.  A  number  of 
state  and  local  entities  have  stepped 
forward  to  work  with  NMFS  and  we  are 
anxious  to  work  with  them.  However, 
limits  that  were  not  outlined  in  the 
proposed  rule  for  public  comment  will 
have  to  be  dealt  with  in  a  future 
amendment. 

Comment  1 1 :  Conunenters  requested 
that  NMFS  clarify  that  activities 
conducted  pursuant  to  an  approved 
state  or  Federal  permit  are  free  from  the 
ESA  section  9  take  prohibitions. 

Response:  Activities  conducted 
pursuant  to  an  approved  state  or  Federal 
permit  are  subject  to  take  prohibitions. 
Individual  programs  can  seek  relief  from 
any  take  liability  through  a  section  7 
consultation,  a  section  10  permit 
process,  or  a  program  approved  under  a 
4(d)  limit. 

Comment  12:  Commenters  argued  that 
the  nature  of  some  programs  (e.g.,  road 
construction,  gravel  mining,  water 
withdrawals,  levee  construction,  and 
certain  development)  should  disqualify 
them  from  consideration  for  limits  on 
take  prohibitions  under  an  ESA  4(d) 
rule. 

Response:  Under  the  proposal,  all 
programs  must  fulfill  the  same  standard 
to  be  included  in  an  ESA  4(d)  rule  (i.e., 
they  must  conserve  the  species  and 
meet  their  biological  requirements).  The 
important  issue  here  is  that  threatened 
salmonids  need  meaningful,  practiced, 
and  reliable  conserv'ation  measures. 
Some  programs  will  naturally  have 
more  difficulty  meeting  that  standard 
than  others.  The  ESA  4(d)  rule  simply 
applies  the  take  prohibitions  and  allows 
ff)r  the  development  and 
implementation  of  conservation 
measures. 

Comment  13:  Several  commenters 
suggested  that  the  use  of  pesticides  and 
herbicides  should  be  considered  a 
resource  management  tool  and, 


therefore,  be  included  as  a  limit  by 
NMFS  in  the  4(d)  rule.  Several 
commenters  argued  that  the  proposed 
take  guidance  violates  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA)  and,  thereby,  trespasses 
unlawfully  into  Envfronmental 
Protection  Agency  (EPA)  authorities  and 
violates  the  take  exemption  provided  for 
FIFRA-registered  pesticides. 

Response:  NMFS  acknowledges  that 
some  view  the  current  use  of  pesticides 
as  essential  to  successful  commercial 
crop  production  on  agricultural  lands, 
certain  types  of  habitat  restoration 
projects,  and  dealing  with  invasive 
exotic  species.  NMFS  does  not  currently 
have  specific  information  on  the 
potential  effects  on  listed  salmonids  of 
the  very  large  number  of  pesticide 
products  currently  in  use.  Accordingly, 
NMFS  is  not  able  to  conclude  that  the 
otherwise  lawful  use  of  these  products 
is  sufficiently  benign  to  warrant  an 
explicit  limitation  of  the  take 
prohibition  in  this  rule.  NMFS, 
therefore,  has  not  incorporated  such  a 
limit. 

For  the  same  reason,  NMFS  is  also 
unable  to  make  an  affirmative  finding 
that  the  otherwise-lawful  use  of  these 
products  may  cause  harm  to  listed 
salmonids  in  potential  violation  of  this 
final  rule. 

NMFS  will  continue  to  conduct 
scientific  research  into  the  potential  for 
adverse  effects  upon  salmonids  of  a 
variety  of  pesticides.  NMFS  intends  to 
work  closely  with  EPA  and  state 
authorities  which  have  primary 
responsibility  for  ensimng  the  proper 
use  of  these  products  under  relevant 
Federal  and  state  regulator}'  regimes. 
Should  information  come  forward  to 
suggest  that  the  otherwise  lawful  use  of 
a  pesticide  harms  or  injures  listed 
salmonids  and  might  be  in  violation  of 
this  rule,  NMFS  anticipates  addressing 
the  concern  through  a  section  7 
consultation  with  EPA,  NRCS,  or  United 
States  Fish  and  Wildlife  Service  (FWS) 
as  appropriate,  or  corresponding 
discussions  with  responsible  state 
authorities.  NMFS  prefers  this  approach 
rather  than  use  its  enforcement 
authorities  against  an  individual 
applicator  for  the  otherwise-lawful  use 
of  the  pesticide.  Similarly,  if  NMFS, 
with  due  consideration  of  any  more 
restrictive  state  requirements  for  a 
pesticide's  use,  finds  that  a  limitation 
on  the  prohibition  against  take  for  the 
use  of  selected  pesticides  is  necessary 
and  advisable  for  the  conservation  of 
listed  salmonids,  it  may  amend  this  rule 
accordingly.  Through  such  a 
programmatic  approach,  NMFS  believes 
that  it  will  be  able  to  achieve  an  orderly 
and  comprehensive  analysis  of  the  use 


of  pesticides  and  their  effects  on  listed 
salmonids. 

Comment  14:  A  few  commenters 
argued  that  ESA  Habitat  Conservation 
Plans  (HCPs)  should  not  be  free  from 
take  prohibitions  under  a  4(d)  rule. 

Response:  A  section  10  incidental 
take  permit  (issued  after  analyzing  the 
accompanying  habitat  conservation 
plan)  authorizes  a  specified  level  of 
take.  Including  incidental  take  permits 
in  the  first  limit  of  this  rule  is,  thus, 
consistent  with  the  structure  and  intent 
of  the  ESA. 

Comment  15:  A  few  commenters 
requested  that  NMFS  prescribe 
standards  (temporary'  or  otherwise)  for 
agricultural  activities  to  be  included  in 
an  ESA  4(d)  rule. 

Response:  Different  entities  (including 
agricultural  interests)  have  expressed  a 
strong  preference  for  standards 
developed  at  the  local  level  (not  one- 
size-fits-all  standards).  The  4(d)  rule 
was  written  to  foster  local  interest  and 
support  tailor-made  programs  and 
NMFS  stands  ready  to  work  with  any 
interested  entity  in  forging  such 
standards.  On  the  issue  of  agriciUtiiral 
practices  in  particular,  NMFS  is 
working  with  a  number  of  agricultural 
entities  to  explore  conservation 
practices  which  might  contribute  to  the 
conservation  of  salmonids  and  their 
habitats,  and  is  hopeful  that  these 
discussions  will  yield  further  details  on 
proper  conservation  practices  to  help 
conserve  salmon. 

Comment  16:  A  few  commenters 
asked  NMFS  to  work  closely  with  FWS 
to  clarify  each  other's  roles  to  establish 
universal  standards  that  cover  all  listed 
species. 

Response:  The  two  services  do  work 
closely  together  on  ESA 
implementation.  For  example,  NMFS 
and  F^VS  share  identical  definitions  of 
"harm"  and  the  proposed  rule  does  state 
that  "as  it  evaluates  any  program  against 
the  criteria  in  this  rule  to  determine 
whether  the  program  warrants  a 
limitation  on  take  prohibitions,  NMFS 
will  coordinate  closely  with  FWS 
regional  staffs."  This  comment, 
however,  is  well  taken  and  NMFS  will 
continue  to  work  closely  with  FWS  to 
coordinate  and  streamline  ESA 
implementation.  NMFS  notes  that  it  is 
commonly  requested  to  distinguish 
biological  requirements  of  salmonids 
from  biological  requirements  of  other 
species  (some  xmder  the  jurisdiction  of 
FWS). 

Comment  1 7:  Commenters  asked 
NMFS  to  establish  a  funding  mechanism 
(e.g.,  an  escrow  accoxmt)  to  support 
habitat  restoration  activities. 

Response:  Millions  of  dollars  in 
Federal  funding  have  been  granted  to 
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state  programs  that  fund  specific  habitat 
restoration  projects.  NMFS  will 
continue  to  support  funding  for  these 
programs  in  the  future. 

Comment  18:  Several  commenters 
argued  that  current  conditions  are  a 
result  of  past  practices,  not  ciuxent 
practices.  They  believed  that  NMFS  has 
failed  to  justify  why  the  little  remaining 
habitat  is  important  to  listed  fish  and 
failed  to  provide  detailed  scientific 
rationale  to  support  the  agency's 
contention  that  certain  activities  (e.g., 
urban  development)  result  in  take. 

Response:  NMFS  disagrees.  The  list  of 
examples  in  this  final  rule  (see  Take 
Guidance)  as  well  as  those  provided  in 
the  proposed  rule  give  general  guidance 
on  the  types  of  ciurent  activities  that  are 
very  likely  to  take  threatened  salmonids. 
While  not  exhaustive,  this  list  was 
based  on  direct  experience  with 
managing  salmonid  populations  in  their 
natural  environment  and  a  thorough 
understanding  of  the  scientific 
literature.  The  ESA  listing  process  for 
these  threatened  salmonids  has 
documented  the  decline  of  salmonid 
populations  in  the  four  western  states 
and  has  identified  the  historic  and 
ciurent  causes  of  these  declines.  The 
commenters  correctly  note  that  past 
practices  have  caused  the  decline  of 
salmonid  populations;  however,  current 
human  activity  can  also  kill  or  injiu-e 
listed  salmonids.  Development  and 
other  human  activities  within  riparian 
areas  or  elsewhere  in  the  watershed 
alter  the  properly  functioning  condition 
of  riparian  areas.  These  activities  can 
alter  shading  (and  hence  stream 
temperatiu-e).  sediment  transport  and 
supply,  organic  litter  and  large  wood 
inputs,  bank  stability,  seasonal 
streamflow  regimes,  and  flood 
dynamics.  The  natural  functions  of 
riparian  areas  and  the  ways  in  which 
human  activities  affect  those  processes 
and  functions  are  described  in  the 
publication  entitled  "An  Ecosystem 
Approach  to  Salmonid  Conservation" 
(NMFS,  1996). 

Comment  19:  Some  commenters 
requested  maps  of  "sensitive  resource 
sites"  at  a  large  scale  so  local 
jurisdictions  that  deal  vdth  small  land 
parcels  may  use  them.  Some 
commenters  stated  that  NMFS  should 
focus  on  areas  where  redds  or  fish  are 
actually  present,  not  on  general 
definitions  such  as  "spawning  gravels." 

Response:  NMFS  acknowledges  the 
value  of  producing  maps  that  identify 
resource  sites  important  for  the  different 
salmonid  life  cycle  stages.  NMFS  will 
continue  to  work  with  state  entities, 
local  jurisdictions,  co-managers  and 
citizens  to  increase  our  knowledge  of 
threatened  salmonids.  NMFS  will  also 


continue  to  increase  its  own  capabilities 
for  mapping  resource  areas  and 
watersheds.  Because  there  were  so  many 
comments  requesting  that  NMFS 
identify  which  activities  have  a  high 
likelihood  of  resulting  in  take  and  will 
be  priorities  for  enforcement  action,  the 
take  guidance  has  been  revised  to  focus 
on  high  risk  activities.  The  language 
referring  to  "spawning  gravels"  has, 
therefore,  been  removed. 

Comment  20:  One  commenter 
requested  that  NMFS  add  the  word 
"intentional"  to  clarify  the  take 
guidance  regarding  promotion  of 
predator  populations  associated  with 
habitat  alterations. 

Response:  NMFS  must  respectfully 
disagree.  Whether  the  action  is 
intentional  or  unintentional,  NMFS 
considers  habitat  alterations  that 
promote  predation  on  listed  species  to 
be  undesirable.  Such  actions  may  in  fact 
cause  injury  or  harm  to  listed 
salmonids. 

Comment  21:  Several  commenters 
reconunended  adding  sediment 
discharge  to  the  list  of  toxic  chemicals 
and  other  pollutants  that  are  very  likely 
to  injure  or  kill  salmonids.  Other 
commenters  requested  that  NMFS 
clarify  which  chemicals  and  pollutants 
it  is  referring  to  in  this  section. 

Response:  NMFS  refers  to  toxic 
chemicals  or  other  pollutants  being 
discharged  or  dumped  and  then  gives 
examples  by  listing  sewage,  oil, 
gasoline,  and  others.  Sedimentation 
from  timber  harvest  and  other  land  use 
activities  may  plug  the  interstitial 
spaces  in  gravel  spawning  areas 
reducing  salmon  egg  survival  diuing 
their  incubation  period  as  well  as  many 
other  deleterious  effects.  Based  on  these 
comments  and  the  fact  that  sediment 
discharge  may  harm  listed  salmonids  by 
physically  disturbing  or  blocking 
streambed  gravels,  NMFS  added  soil 
disturbances  to  the  list  of  actions  that 
are  likely  to  kiU  or  injure  salmonids. 

Comment  22:  One  commenter  urged 
NMFS  to  add  language  in  the  activity 
category  dealing  with  the  chemical  and 
pollutant  discharge  or  dumping  to 
recognize  that  take  can  also  occiu-  when 
these  activities  are  carried  out  with  a 
valid  permit.  Another  commenter 
recommended  that  NMFS  clarify  which 
permits  Eue  considered  "valid,"  and  one 
commenter  stated  that  this  potential 
"take"  should  only  apply  to  waters 
supporting  the  listed  salmonids. 

Response:  NMFS  agrees  that  chemical 
and  pollutant  discharge  may  take  listed 
fish  whether  or  not  there  is  a  valid 
permit  for  the  discharge.  In  order  to 
clarify  this  point,  NMFS  has  deleted  the 
words  "particularly  when  done  outside 
of  a  valid  permit  for  the  discharge"  from 


the  take  guidance.  Regarding  the 
suggestion  that  take  prohibitions  should 
only  be  applied  to  waters  supporting 
listed  salmonids,  the  take  guidance 
applies  throughout  the  ESU  for  the 
listed  species  whether  or  not  there  are 
salmonids  present  in  individual  rivers 
or  streams. 

Comment  23:  One  commenter  noted 
that  the  introduction  of  non-native 
species  likely  to  prey  upon  or  displace 
listed  species  should  be  expanded  to 
include  non-native  species  that  may 
adversely  affect  salmonid  habitat. 

Response:  NMFS  agrees  that  non- 
native  species  may  alter  salmonid 
habitat  to  such  an  extent  that  the  habitat 
may  no  longer  provide  all  the  functions 
and  characteristics  that  support  listed 
salmonids.  The  take  guidance  language 
now  reflects  this  suggestion. 

Comment  24.  Numerous  commenters 
argued  for  language  changes  and 
refinements  in  the  descriptions  of 
actions  that  may  injure  or  kill  listed 
salmonids.  The  first  suggestion  is  to 
expand  the  list  of  ways  fish  passage  can 
be  blocked  to  include  human-induced 
physical,  chemical,  and  thermal 
blockages. 

Response:  NMFS  has  revised  the  take 
guidance  to  address  this  comment  and 
to  clarif}'  its  enforcement  priorities. 

Comment  25:  Several  commenters 
suggested  adding  language  to  the  list  of 
activities  "very  likely  to  injure  or  kill 
salmonids  '  to  address  activities  that 
further  contribute  to  or  maintain  water 
quality  impairments  in  those  water 
bodies  on  the  303(d)  list  of  the  CWA. 

Response:  NMFS  agrees  that  this  is  an 
important  issue  and  that  activities  that 
degrade  water  quality  or  maintain 
degraded  conditions  can  injure  listed 
species.  This  issue  is  already  addressed 
in  the  section  on  discharging  or 
dumping  toxic  chemicals  or  other 
pollutants  into  water  or  riparian  areas 
and  in  the  language  changes  discussed 
in  the  previous  comment. 

Comment  26:  Some  commenters 
urged  NMFS  to  state  that  water 
withdrawals  can  aftect  salmonids  in 
more  ways  than  adversely  modifying 
spawning  and  rearing  habitat.  One 
commenter  also  requested  that  NMFS 
note  that  water  withdrawals  can 
adversely  affect  groundwater  by 
capturing  flow  that  might  otherwise 
discharge  to  surface  waters. 

Response:  NMFS  considers 
"spawning,  rearing,  and  migrating"  to 
be  "essential  behavioral  patterns."  The 
word  "migrating"  will  be  added  to  the 
take  guidance  regarding  water 
withdrawals.  Regarding  the  second 
comment  about  the  potential  impact  of 
water  withdrawals  on  groundwater  and 
surface  water,  NMFS  cannot  provide 
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further  detail  in  this  take  guidance 
because  the  actual  impacts  of  a  given  act 
depend  on  situation-specific  conditions. 

Comment  27:  Several  commenters 
asked  NMFS  to  expand  the  discussion 
of  impacts  arising  from  water  diversion 
and  flow  discharges  to  include  impacts 
other  than  changes  in  stream 
temperature. 

Response:  NMFS  agrees  that  water 
diversions  and  discharge  may  have 
other  deleterious  effects  on  salmonid 
habitat.  These  may  include  impacts  on 
sediment  transport,  turbidity,  and 
stream  flow  alterations.  The  actual 
likelihood  that  these  actions  would 
result  in  take  depends  on  situation- 
specific  conditions.  Based  on  public 
comments,  the  take  guidance  in  the  final 
rule  has  been  revised  to  clarify  NMFS' 
intent  regarding  which  activities  are 
very  likely  to  injure  or  kill  salmonids 
and  to  identify  priorities  for  NMFS 
enforcement  action. 

Comment  28:  Several  commenters 
recommended  moving  the  topics  "water 
withdrawals"  and  "violation  of  federal 
or  state  CWA  discharge  permits"  from 
the  section  where  actions  may  injure  or 
kill  listed  fish  to  the  section  where 
actions  are  "ver>'  likely  to  injure  or  kill 
salmonids." 

Response:  NMFS  has  revised  the  take 
guidance.  One  change  is  that  water 
withdrawals  have  been  added  to  the  list 
of  activities  that  are  very  likely  to  injure 
or  kill  salmonids.  However,  the 
likelihood  that  take  will  actually  occur 
depends  on  the  individual  action.  The 
issue  of  actions  that  violate  Federal  and 
state  CWA  discharge  permits  is  not 
specifically  addressed  in  the  new  take 
guidance  language. 

Comment  29:  One  commenter  urged 
NMFS  to  consider  land  use  activities 
that  affect  more  than  just  salmonid 
habitat.  They  highlighted  the  fact  that 
adverse  effects  include  impacts  on 
floodplain  function,  natural  hydrologic 
patterns,  riparian  function,  and  water 
quality.  They  also  recommended 
expanding  the  list  of  land  use  activities 
identified  in  the  proposed  rule. 

Response:  In  a  section  of  the  preamble 
of  the  proposed  rule  entitled  Aids  for 
Understanding  the  Limits  on  the  Take 
Prohibition,  under  Issue  2:  Population 
and  Habitat  Concepts,  NMFS  describes 
properlv  functioning  habitat  conditions 
that  create  and  sustain  the  physical  and 
biological  features  essential  to 
conserving  the  species.  These  habitat 
conditions  recognize  the  importance  of 
floodplain  function  and  channel 
migration  and  emphasize  the  dynamic 
nature  of  natural  systems.  NMFS 
intends  the  term  "salmonid  habitat"  to 
be  consistent  with  the  habitat  functions 
and  processes  described  in  the  Habitat 


Concepts  preamble  language.  NMFS 
recognizes  that  different  types  of  land 
use  activities  can  impact  salmonid 
habitat  to  such  an  extent  that  take  may 
occur.  Language  has  been  added  to  the 
revised  take  guidance  to  address 
floodplain  gravel  mining  and  floodplain 
development. 

Comment  30:  Several  commenters 
argued  that  the  take  guidance  needs  to 
be  clarified  so  that  the  public  can 
understand  what  NMFS  means  in  its 
different  categories  of  take. 

Response:  NMFS  agrees  that  the  take 
guidance  language  in  the  proposed  nUe 
caused  confusion  about  which  activities 
can  result  in  take  and  what  actions  will 
be  priorities  for  enforcement.  NMFS  has 
revised  the  take  guidance  section  to 
focus  on  those  activities  that  are  very 
likely  to  injure  or  kill  salmonids. 

Comment  31:  One  commenter 
suggested  amending  the  proposed 
language  concerning  take  due  to  water 
withdrawals  by  using  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  minimum  flows  to  regiUate 
water  withdrawals. 

Response:  NMFS  does  not  reference 
specific  state,  local,  or  private 
regulations  or  programs  that  might 
prevent  take  because  there  is  such  a 
large  number  of  programs  (and  partial 
programs)  in  the  different  states  that 
could  be  cited.  Absent  a  program 
approved  under  section  7  orlO  of  the 
ESA  or  under  this  rule,  individual 
jurisdictions  and  private  entities  will 
need  to  develop,  adopt,  and  implement 
programs  that  prevent  take. 

Comment  32:  One  conmienter 
suggested  that  NMFS  clarify  its  intent 
by  using  the  language  "actually  impact 
water  quality"  in  the  context  of  take 
occurring  due  to  violations  of  Federal  or 
state  CWA  discharge  permits. 

Response:  NMFS  notes  the  comment. 
However,  due  to  changes  in  the  final 
rule's  take  guidance  language,  this 
specific  category  of  activity  has  been 
eliminated. 

Comment  33:  Some  commenters 
asserted  that  rural  areas  were  unfairly 
singled  out  for  engaging  in  activities 
that  take  listed  species  while  urban 
areas  were  given  ESA  4(d)  limits. 

Response:  NMFS  applies  the 
prohibition  against  take  imiformly 
across  the  landscape  encompassed  by 
the  threatened  species'  ESUs.  This  take 
prohibition  applies  equally  to  rural 
areas  and  urban  areas  and  the  take 
guidance  identifies  activities  that  can 
occur  in  urban  and  rural  areas.  Limits 
on  the  take  prohibitions  were  given  to 
complete  programs  that  were  shown  to 
conserve  salmon  and  steelhead. 

Comment  34:  One  commenter  asked 
that  NMFS  clarify  the  relationship 


between  take  avoidance  and  the 
designation  of  critical  habitat. 

Response:  Critical  habitat  is  a 
geographic  description  of  the  areas 
essential  for  a  species'  conservation. 
These  designations  highlight  important 
habitat  featiu^s  as  well  as  management 
actions  that  may  require  special 
management  considerations.  Take 
avoidance  relates  to  critical  habitat  in 
that  special  management  actions  taken 
(or  authorized)  by  Federal  agencies  must 
avoid  adversely  modifying  critical 
habitat. 

Viable  Salmonid  Populations  (VSP) 

Comment  35:  Several  commenters 
said  that  NMFS  should  not  base  poUcy 
on  a  document  that  is  not  complete  and 
has  not  been  reviewed  in  its  final  form. 

Response:  Comments  on  the 
December  13, 1999,  VSP  draft  were 
solicited  from  over  50  peer  reviewers 
plus  tribal  and  state  co-managers.  In 
addition,  the  document  has  been 
available  for  public  comment  since  the 
draft  ESA  4(d)  rules  were  released.  We 
have  received  approximately  20  peer 
and  co-manager  reviews,  plus  numerous 
public  comments.  These  reviews, 
particularly  those  from  peer-reviewers, 
have  generally  been  very  positive,  and 
the  docimient  will  require  little 
substantive  revision  before  publication 
as  a  NOAA  Technical  Memorandiun  in 
Jvme  of  2000. 

Comment  36:  Several  commenters 
stated  that  populations  are  generally 
smaller  than  a  "distinct  population 
segment"  as  defined  in  the  ESA  and 
NMFS  has  "gone  too  far"  in  proposing 
protection  of  individual  populations. 

Response:  In  applying  the  VSP 
principles,  NMFS  does  not  mean  to 
require  equal  protection  of  every  single 
popiUation.  The  unit  requiring 
protection  under  the  ESA  is  a  "distinct 
population  segment"  (i.e.,  ESU). 
Therefore,  it  is  the  ESU  that  NMFS  must 
ensure  has  a  minimal  risk  of  extinction. 
A  population  is  the  appropriate 
biological  unit  for  scientifically 
evaluating  salmonid  extinction  risk.  The 
status  of  an  ESU  can  be  determined  in 
large  part  by  analyzing  the  individual 
populations  that  constitute  the  ESU,  and 
determining  how  their  individual 
statuses  combine  to  affect  ESU  viability. 

Comment  37:  Many  commenters  said 
that  VSP  is  too  vague  to  be 
implemented. 

Response:  Where  possible,  NMFS  has 
endeavored  to  provide  numerical 
guidelines  for  viability  thresholds. 
However,  VSP  generally  does  not 
provide  generic  quantitative  criteria  that 
can  be  applied  to  all  salmonid 
populations  because  the  thresholds  vary 
by  species  and  location.  This  means  that 
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applying  the  VSP  principles  will  require 
population-  and  ESU-specific 
evaluations.  This  will  not  be  very 
satisfying  to  managers  looking  to  VSP 
for  "the  answer,"  but  is  the  only 
scientifically  soiuid  course  at  this  time. 
NMFS  will  continue  to  explore  whether 
generic  guidelines  (or  modeling 
approaches)  may  be  appropriate  for 
some  criteria  (e.g.,  minimum  population 
size),  but  this  requires  further  analysis 
and  will  not  be  a  part  of  the  VSP  paper 
finalized  in  June.  As  geographically- 
specific  VSP  applications  are 
completed,  more  general  numerical 
guidelines  may  be  possible. 

Comment  38:  Several  commenters 
noted  that  NMFS  does  not  define  the 
relationship  of  the  VSP  terms  "viable" 
and  "critical"  to  the  ESA  terms 
"threatened"  and  "endangered." 

Response:  The  VSP  paper  does  not 
attempt  to  define  "threatened"  and 
"endangered"  under  the  ESA.  Defining 
"threatened"  and  "endangered" 
requires  policy  decisions  about  the 
acceptable  levels  of  risk  to  an  ESU  that 
the  VSP  concept  does  not  address.  It  is 
also  important  to  note  that  the  terms 
viable  and  critical  in  VSP  are  often 
applied  to  populations,  whereas  the  unit 
of  interest  with  regard  to  the  ESA  is  the 
ESU. 

Comment  39:  Several  commenters 
wanted  the  effects  of  potential  actions  to 
be  evaluated  on  scales  other  than  the 
population  (some  desired  smaller,  some 
larger). 

Response:  Although  a  population  is 
the  appropriate  unit  for  studying  many 
biological  processes,  it  may  also  be 
appropriate  to  evaluate  management 
actions  that  affect  units  at  smaller  or 
larger  spatial  and  temporal  scales.  For 
example,  ocean  harvest  plans  may  affect 
multiple  populations,  while  a  habitat 
restoration  plan  only  affects  a  small 
portion  of  a  single  population's  habitat. 
The  VSP  concept  does  not  preclude 
establishing  goals  at  these  different 
scales.  However,  management  actions 
ultimately  need  to  be  related  to 
population  and  ESU  viability. 

Comment  40:  Several  commenters 
said  that  VSP  does  not  adequately 
consider  the  importance  of  fi-eshwater 
habitat. 

Response:  VSP  does  not  attempt  to 
establish  the  habitat  requirements  for 
recovering  populations.  Habitat  criteria 
are  captured,  generally,  in  the  concept 
of  Properly  Functioning  Conditions 
(PFC)  discussed  within  this  rule. 

Comment  41:  A  few  commenters  said 
that  VSP  does  not  consider  important 
components  of  recovery  planning,  such 
as  ecological  interactions. 

Response:  The  VSP  concept  attempts 
to  describe  the  population  level 


attributes  of  viable  salmonid 
populations;  it  does  not  prescribe  how 
to  recover  populations.  Recovery  will 
require  the  entire  suite  of  factors  that 
impact  salmon  throughout  their  life 
cycle  to  be  considered  and  evaluated — 
including  ecological  interactions  and 
habitat  needs.  These  are  important 
issues  that  will  need  to  be  dealt  with 
during  recovery  planning. 

Comment  42:  Several  commenters 
said  that  data  needed  to  evaluate  VSP 
parameters  will  not  be  available  and, 
therefore,  VSP  concepts  cannot  be 
applied. 

Response:  Data  will  generally  not  be 
available  to  thoroughly  evaluate  every 
VSP  parameter.  In  developing  the  VSP 
guidelines,  NMFS  tried  to  consider  all 
the  processes  that  need  to  be  evaluated 
in  order  to  determine  a  population's 
status.  If  all  of  these  processes  caimot  be 
evaluated,  the  VSP  guideUnes  suggest 
the  type  of  data  that  need  to  be 
collected.  If  a  VSP  guideline  cannot  be 
evaluated,  managers  must  explicitly 
recognize  the  uncertainty  associated 
with  current  management  decisions 
because  of  a  data-poor  environment. 
The  fact  that  VSP  facilitates  this 
recognition  is,  in  itself,  a  valuable 
contribution. 

Comment  43:  A  few  commenters  said 
that  VSP  makes  several  references  to 
"historic  conditions"  for  evaluating 
population  status,  but  does  not  define 
the  time  frame  for  "historic." 

Response:  Historic  conditions  are 
used  as  a  reference  point  in  evaluating 
population  status  because  under  historic 
conditions  populations  were  assumed  to 
have  been  viable.  The  time  frame,  then, 
refers  to  a  period  in  time  where  the 
population  or  ESU  was  considered  self- 
sustaining  and  may  represent  different 
eras  for  different  groups  of  fish. 
However,  it  should  be  noted  that  while 
historical  data  can  be  a  valuable  tool  in 
evaluating  population  status,  it  should 
not  suggest  that  NMFS  will  require  all 
populations  to  be  at  historic  levels  in 
order  to  be  viable.  The  value  placed  on 
historic  data  and  the  relationship 
between  recovery  goals  and  historic 
levels  will  be  ESU-  and  population- 
specific. 

Comment  44:  One  commenter  argued 
that  given  the  high  levels  of  uncertainty 
associated  with  the  ESU  viability 
guidelines,  the  default  assiunption 
should  be  that  all  populations  need  to 
be  viable  in  order  to  produce  a  viable 
ESU. 

Response:  This  seems  to  be  an 
appropriately  precautionary  approach, 
but  responses  to  uncertainty  entail 
policy  decisions  that  can  only  be  made 
after  carefully  analyzing  a  specific 
situation. 


Comment  45:  One  commenter  said 
that  by  defining  populations,  VSP 
claims  that  straying  always  has  negative 
effects  on  viability. 

Response:  In  the  process  of 
identifying  populations,  there  is  no 
blanket  assumption  that  straying  has  a 
negative  effect  on  viability.  Straying  is 
a  natural  process,  and  appropriate  levels 
of  straying  within  and  among  viable 
populations  will  depend  on  a  balance 
between  the  risks  and  benefits  of 
straying.  Indeed,  the  VSP  document 
acknowledges  the  potentially  critical 
role  that  straying  plays  in  extinction  and 
recolonization  dynamics <miong 
salmonid  subpopulations  and 
populations.  It  should  also  be  noted  that 
human  factors  (such  as  stock  transfers, 
blockage  of  migratory  routes,  and  other 
habitat  alterations)  have  the  potential  to 
increase  rates  of  genetic  exchange  by 
one  to  two  orders  of  magnitude  over 
historic  levels.  These  changes  are 
unlikely  to  be  beneficial. 

Comment  46:  Several  conmienters 
stated  that  VSP  does  not  consider 
certain  factors  to  be  important  when 
evaluating  population  status.  These 
factors  included  (1)  marine-derived 
nutrients.  (2)  diversity.  (3)  temporal  and 
spatial  structure,  and  (4)  genetic  drift. 

Response:  These  topics  are  covered  in 
the  current  draft  of  the  VSP  document, 
and  some  topics  may  be  clarified  or 
expanded  during  the  revision  process. 

Comment  47:  A  few  commenters  said 
that  in  evaluating  VSP  parameters, 
juvenile  fish  counts  should  be 
considered  as  well  as  (or  instead  of) 
adult  spawner  counts. 

Response:  .'Mthough  the  VSP  paper 
discusses  using  juvenile  fish  counts,  the 
guidelines  generally  focus  on  adult 
spawners  counts — and  not  other  life 
stages— because  spawner  count  data  sets 
are  prevalent  throughout  the  region  and 
they  can  be  related  to  the  e.xtensive 
body  of  conservation  biology  principles 
with  relative  ease.  However,  NMFS  does 
not  go  into  great  detail  on  monitoring 
and  evaluation  programs  and  should 
consider  any  scientifically  defensible 
strategy  that  allows  population  status  to 
be  evaluated.  In  some  cases,  it  may  be 
more  feasible  to  collect  data  on 
juveniles  than  adults  and  it  may  be 
possible  to  assess  population  viability 
based  primarily  on  juvenile  counts. 
However,  the  population  evaluation 
would  still  need  to  address  the 
principles  outlined  in  VSP  regarding  all 
four  parameters  (i.e.,  abundance, 
productivity,  spatial  structure,  and 
diversity). 

Comment  48:  One  commenter  said 
NMFS  does  not  take  an  "ecosystem 
approach." 
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Response:  It  is  true  that  VSP  focuses 
only  on  Pacific  salmonid  populations 
and  the  ecological  processes  that 
directly  or  indirectly  affect  them.  The 
paper  does  not  deal  expliciUy  with 
other  species  or  ecosystem  processes 
that  do  not  affect  salmonids.  However, 
given  the  large  geographic  scale  and  the 
presumed  keystone  role  of  salmonids  in 
many  ecosystems,  an  "ecosystem 
approach"  is  likely  to  emerge.  Defining 
the  management  processes  that  may 
support  an  "ecosystem  approach"  is 
outside  VSP's  scope  and  intent. 

Comment  49:  One  commenter  said 
that  \'SP  is  a  framework,  not  a 
benchmark,  and  asserted  that  the  states 
should  have  the  latitude  to  develop 
some  of  their  own  benchmarks  writhin 
this  framework. 

Response:  As  noted  in  a  previous 
response,  VSP  generally  does  not 
provide  generic  quantitative  criteria. 
Quantitative  criteria  will  be  required  in 
setting  recovery  goals  for  specific  ESUs. 
hi  some  contexts  (often  in  reference  to 
brnad  landscapes),  the  standard  is 
expressed  as  "seeking  to  attain  or 
maintain  PFC."  "Contribute  to  PFC"  is 
d  phrase  often  used  in  reference  to  near- 
term  actions  that  put  habitat  on  a  course 
to  attain  PFC  over  time  and  is  consistent 
with  the  standard.  Finally,  in  some 
circumstances  {often  in  referring  to 
more  site-scale  decisions),  the  standard 
may  be  expressed  as  "not  precluding 
PFC  '  There  is  no  distinction  in  practice 
between  these  expressions  of  the 
standard. 

Evaluating  Habitat  Conditions-Properly 
Functioning  Conditions  (PFC) 

Comment  50:  Several  commenters 
opined  that  PFC  should  be  more  clearly 
defined.  Others  suggested  that  specific 
numeric  criteria  be  included. 

Response:  Both  the  preamble  and  rule 
texts  have  been  modified  to  more  clearly 
define  PFC  and  its  central  role  in  habitat 
evaluations.  Proper  functioning 
conditions  create  and  sustain  over  time 
the  physical  and  biological 
characteristics  that  are  essential  to 
conservation  of  the  species,  whether 
important  for  spawning,  breeding, 
rearing,  feeding,  migration,  sheltering, 
or  other  functions.  Habitat-affecting 
processes  include,  but  are  not  limited  to 
vegetation  growth,  bedload  transport 
through  rivers  and  streams,  rainfall 
runoff  patterns,  and  river  channel 
migration.  The  concept  of  proper 
function  recognizes  that  natural  patterns 
of  habitat  disturbance,  such  as  through 
floods,  landslides  and  wildfires,  will 
continue. 

NMFS  measures  conditions  on  the 
landscape  to  evaluate  whether  and  how 
PFC  is  likely  to  be  affected,  attained  or 


maintained  by  an  activity.  The 
indicators  varj'  between  different 
landscapes  based  on  unique 
physiographic,  geologic  or  other 
features.  Although  the  indicators  used 
to  assess  functioning  condition  may 
entail  instantaneous  measurements, 
they  are  chosen,  using  the  best  available 
science,  to  detect  the  health  of 
underlying  processes,  not  static 
characteristics. 

The  scope  of  any  given  activity  is 
important  to  NMFS'  analysis.  The  scope 
of  the  activity'  may  be  such  that  only  a 
portion  of  the  habitat  forming  processes 
in  a  watershed  are  affected  by  it.  For 
NMFS  to  find  that  an  activity  is 
consistent  with  the  conservation  of  the 
listed  salmonids.  only  the  effects  on 
habitat  functions  that  are  within  the 
scope  of  that  activity  will  be  evaluated. 
For  example,  an  integrated  pest 
management  program  may  affect  habitat 
forming  processes  related  to  clean 
water,  but  have  no  effect  on  physical 
barriers  preventing  access  by  fish  to  a 
stream. 

NMFS'  evaluation  of  an  activity 
includes  an  analysis  of  both  direct  and 
indirect  effects  of  the  action.  "Indirect 
effects"  are  those  that  are  caused  by  the 
action  and  are  later  in  time  but  are  still 
reasonably  certain  to  occur.  They 
include  the  effects  on  species  or  critical 
habitat  of  future  activities  that  are 
induced  by  the  original  action  and  that 
occur  after  the  action  is  completed.  The 
analysis  also  takes  into  account  direct 
and  indirect  effects  of  activities  that  are 
interrelated  or  interdependent  with  the 
proposed  action.  "Interrelated  actions" 
are  those  that  are  part  of  a  larger  action 
and  depend  on  the  larger  action  for  their 
justification.  "Interdependent  actions" 
are  those  that  have  no  independent 
utility  apart  fi^om  the  action  under 
consideration.  NMFS  has  published  an 
extensive  discussion  of  the  effects  of 
activities  in  its  Consultation 
Handbook — Procedures  for  Conducting 
Consultation  and  Conference  Activities 
Under  section  7  of  the  Endangered 
Species  Act  (March,  1998). 

Though  there  is  more  than  one  valid 
analytical  framework  for  determining 
effects  of  an  activity,  NMFS  has 
developed  an  analytic  methodology  it 
has  documented  in  a  Matrix  of 
Pathways  and  Indicators  (MPI;  often 
called  "The  Matrix").  The  MPI  can  help 
NMFS  and  others  identify  any  risks  to 
PFC.  The  pathways  for  determining  the 
effects  of  an  action  are  represented  as 
six  conceptual  groupings  (e.g.,  water 
quality,  channel  condition,  and 
dynamics)  of  18  habitat  condition 
indicators  (e.g.,  temperature,  width/ 
depth  ratio).  Default  indicator  criteria 
(mostly  numeric,  though  some  are 


narrative)  are  laid  out  for  three  levels  of 
environmental  baseline  condition: 
properly  functioning,  at  risk,  and  not 
properly  functioning.  The  effect  of  the 
action  upon  each  indicator  is  classified 
by  whether  it  will  restore,  maintain,  or 
degrade  the  indicator. 

The  MPI  provides  a  consistent,  but 
geographically  adaptable,  framework  for 
effects  determinations.  The  pathways 
and  indicators,  as  well  as  the  ranges  of 
their  associated  criteria,  are  amenable  to 
alteration  through  the  process  of 
watershed  analysis.  The  MPI,  and 
variations  on  it,  are  widely  used  in 
consultations  under  Section  7  of  the 
ESA  on  the  effects  of  federal  actions  and 
will  be  similarly  used  to  evaluate 
activities  pursuant  to  this  rule.  The  MPI 
is  also  used  in  other  venues  to 
determine  baseline  conditions,  identify 
properly  functioning  condition,  and 
estimate  the  effects  of  individual 
management  prescriptions.  While  this 
assessment  tool  originally  was 
developed  to  address  forestry  activities, 
NMFS  intends  to  work  with  state,  tribal, 
and  other  experts  to  facilitate  its  use  in 
other  ecological  settings  such  as  lakes, 
estuaries  and  urban  settings. 

Comment  51:  One  commenter 
objected  that  the  conservation  standard 
for  PFC  was  "jeopardy"  or  survival, 
which  is  inadequate  for  ESA  4(d)  rules 
and  for  recovery. 

Response:  PFC  is  not  calibrated  to 
provide  for  population  persistence  at 
some  level  less  than  full  recovery,  nor 
does  NMFS  believe  that  the  best 
available  science  holds  out  the 
possibility  of  such  an  incremental 
approach  to  habitat  conservation.  Land 
and  resource  managers  are  required  to 
demonstrate  that  their  proposed 
activities  will  allow  for  the  recovery  of 
all  essential  functions  of  salmon  habitat. 

Comment  52:  Several  letters 
addressed  the  applicability  of  the 
"properly  functioning  conditions" 
concept  to  urban  settings  and 
questioned  whether  PFC  could  ever  be 
attained  in  urban  environments. 

Response:  It  is  widely  recognized  that 
urbanization  alters  the  hydrologic 
behavior  of  once  unpaved.  undeveloped 
lands.  Within  this  context,  conunon 
goals  for  the  management  of  urban 
landscapes  include  controlling 
stormwater  runoff  and  protecting  water 
quality.  An  urban  watershed  can 
become  properly  functioning  if  the 
ecological  functions  essential  for  listed 
salmonids  within  the  watershed-such 
as  storage,  attenuation  of  peak  flows, 
and  water  quality  nutigation — can  be 
restored  by  increasing  watershed  storage 
and  providing  buffers  to  attenuate  water 
quality  problems  emanating  from  lu^ian 
landscapes.  In  this  context,  the  PFC  goal 
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is  to  restore  tiie  nyaroiogic  function  in 
the  urban  watershed  by  modifying  peak 
flow  events,  providing  storage, 
protecting  water  quality  and  habitat, 
and  allowing  passage. 

Comment  53:  One  commenter  stated 
that  the  draft  VSP  concept  and  NMFS' 
established  PFC  approach  were 
inconsistent. 

Response:  The  VSP  concept  is  being 
developed  to  serve  as  a  population 
management  analog  to  PFC's  role  in 
evaluating  habitat-affecting  actions.  The 
intent  of  VSP  is  to  serve  as  a  consistent 
conservation  standard,  equivalent  to 
PFC,  that  can  be  applied  in  diverse 
analyses.  The  VSP  emphasizes 
measurable  fish  population  parameters 
because  that  is  how  fish  harvest  and 
culture  activities'  environmental  effects 
are  most  immediately  and  evidently 
expressed.  Conversely.  PFC  indicators 
are  typically  physical  habitat 
characteristics  because  they  most 
readily  and  measurably  show  the  effects 
of  land  and  water  management  regimes. 
In  essence,  PFC  is  a  description  of 
conditions  that  support  salmonid 
productivity  at  a  viable  level.  However, 
because  the  standards  are  applied  at 
widely  different  geographic  scales, 
NMFS  cannot  currently  describe  the 
quantitative  relationships  between  fine- 
scale  habitat  characteristics  and  salmon 
population  levels.  Though  the  two 
approaches  measure  effects  on  different 
salmonid  biological  requirements,  they 
consistently  strive  toward  the  same  end: 
determining  the  effects  of  various 
activities,  placing  them  in  the  context  of 
the  species'  life  histories,  and  using  that 
data  to  ascertain  the  best  means  of 
recovering  the  salmon. 

Legal/National  Environmental  Policy 
Act  (NEPA)/Reg  Flex/Direct  Take 

Comment  54:  Commenters  asserted 
that  the  proposed  rule  exceeds  NMFS' 
authority,  either  by  reaching  too  far  in 
protections  or  failing  to  meet  ESA 
mandates  by  not  being  protective 
enough.  Many  commenters  raised 
questions  about  the  legcd  standards 
underlying  limits  and  about  the 
relationship  between  section  4(d)  and 
section  7  consultations  or  section  10 
habitat  conservation  plans.  Several 
asserted  that  the  standards  for  all  three 
functions  should  be  the  same;  others 
emphasized  that  the  standard  for  4(d)  is 
more  protective,  stating  that  it  must 
conserve  the  listed  species. 

Response:  Many  ot  those  comments 
focus  more  on  the  limits  provided  than 
on  the  legally  enforceable  outcome  of 
the  rule  (the  take  prohibitions).  This 
response  will  first  set  forth  in  a  general 
fashion  the  basis  for  this  final  rule,  and 
then  respond  to  the  remainder  of  legal 


issues  that  are  not  included  in  the 
overall  description. 

First,  section  4(d)  regulations  are 
those  "necessary  and  advisable  to 
provide  for  conservation"  of  the 
threatened  salmonids.  This  final  rule 
imposes  one  major  regulatory 
prohibition  (in  addition  to  the  less 
significant  prohibitions  of  section 
9(a)(1)  or  interstate  commerce  and 
import/export):  that  is,  that  actors  are  to 
avoid  taking  threatened  salmonids  of 
the  14  listed  ESUs.  The  take 
prohibitions  are  what  the  ESA  imposes 
by  statute  to  protect  endangered  species 
and,  if  perfectly  implemented,  would 
provide  the  most  protection  possible. 
There  is  no  question  but  that  take 
prohibitions  "provide  for  the 
conservation"  of  the  species. 

Nor  can  there  be  any  real  question 
about  the  advisability  of  imposing  take 
prohibitions  at  all.  NMFS'  listings  were 
based  on  findings  that  the  ESUs  are  at 
risk  and  specifically  that  there  are 
factors  (set  forth  in  ESA  section  {4(a)(1)) 
that  have  caused  and  are  continuing  to 
cause  the  listed  ESUs'  populations  to 
decline.  See  "Factors  for  Decline:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast 
Steelhead"  (NMFS,  1996);  Coastal  Coho 
Habitat  Factors  for  Decline  and 
Protective  Efforts  in  Oregon"  (NMFS, 
1997),  and  "Factors  Contributing  to  the 
Decline  of  Chinook  Salmon:  An 
Addendiun  to  the  1996  West  Coast 
Steelhead  Factors  for  Decline  Report" 
(NMFS,  1998).  Many  of  these  factors 
(habitat  destruction,  overuUlization, 
inadequate  regulatory  systems)  are  state, 
local,  or  private,  and  have  no  link  to 
Federal  actions.  Prohibiting  take  for 
these  ESUs  is,  therefore,  the  most  direct 
way  of  protecting  the  listed  species. 
NMFS  listed  two  additional  chinook 
ESUs  as  threatened  in  September  of 
19.99  and  will  be  proposing  ESA  4(d) 
protections  for  them  in  the  near  futiu-e. 

This  final  rule  also  establishes  13 
circumstances  in  which  NMFS  does  not 
find  it  necessary  and  advisable  to  apply 
the  take  prohibitions.  NMFS  believes 
that  by  describing  (wherever  possible)  a 
program  or  the  components  of  a 
program  that  will  adequately  protect  the 
species,  it  provides  valuable  guidance  to 
agencies  or  individuals  wishing  to  play 
a  part  in  salmonid  protection  and  will 
minimize  their  legal  risks  under  the 
ESA  as  well.  NMFS  further  believes  that 
it  is  appropriate  to  limit  the  take 
prohibitions  for  such  programs  provided 
that  NMFS'  salmonid  conservation  goal 
(and  legal  responsibility)  is  not 
compromised — that  is,  so  long  as  the 
rule  provides  for  conservation  of  the 
listed  ESUs.  Thus,  this  final  rule  limits 
the  application  of  the  take  prohibitions 


selectively.  NMFS  is  confident  that 
given  the  stringency  of  the  fish 
protections  in  the  programs  receiving 
limits  on  the  take  prohibitions,  this  final 
rule  meets  the  section  4(d)  conservation 
standard. 

In  determining  that  take  prohibitions 
are  not  necessary  and  advisable  for  a 
particular  program,  NMFS  has  ensured 
that  each  program — including  programs 
that  NMFS  will  evaluate  in  the  future  to 
determine  whether  they  fit  within  one 
of  the  13  limits — will  not  jeopardize  the 
species.  That  is,  none  will  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  any  of  the  ESUs  in  the  wild. 

Further,  for  some  programs  involving 
sectors  which  have  had  particularly 
destructive  impacts  on  habitat  or  bear 
other  significant  responsibility  for 
decline  of  the  species,  there  must  be  a 
demonstration  above  and  beyond  "not 
jeopardizing."  Just  as  a  Federal  agency 
has  a  responsibility  not  only  to  conduct 
its  affairs  in  a  way  that  does  not 
jeopardize  but  also  to  use  its  authorities 
in  furtherance  of  the  conservation  of  the 
species,  ESA  4(d)  regulations  as  a  whole 
must  provide  measures  necessary  and 
appropriate  to  conserve  the  species. 
Hence,  while  for  many  actions  or 
programs  "not  jeopardizing"  may  be 
equivalent  to  not  precluding  or 
impairing  recovery,  for  others  it  may  be 
necessary  to  include  commitments  for 
specific  positive  contributions  that  are 
vital  to  recovery  because  of  past  impacts 
from  those  sectors.  NMFS  has  taken 
those  considerations  into  account  when 
evaluating  potential  programs  (or 
establishing  approval  criteria)  to 
determine  if  they  qualify  for  inclusion 
in  one  of  the  limits. 

By  statutory  definition,  species 
conservation  equates  to  those  methods 
and  procedures  that  will  bring  a  species 
to  the  point  at  which  it  no  longer  needs 
the  protections  of  the  ESA  and  may  be 
delisted.  Those  methods  and  procedures 
encompass  the  full  array  of  actions  that 
will  contribute  to  recovery:  Federal 
efforts  to  avoid  jeopardy  and  conserve 
the  species  under  section  7;  efforts  taken 
in  accord  with  section  10  conservation 
plans;  state,  tribal,  local,  or  private 
initiatives  undertaken  to  improve  the 
prospects  of  listed  fish  quite 
independent  of  any  ESA  requirement; 
efforts  to  avoid  taking  listed  species; 
and  habitat  improvements 
accomplished  under  numerous 
regulatory  programs  for  protecting  other 
resoiu-ces,  such  as  the  CWA,  state  and 
Federal  regulations  governing  fill  and 
removal  in  waterways,  and  the  like. 

NMFS  believes  this  final  rule  reflects 
the  necessary  and  appropriate  level  of 
protections  for  conserving  these 
threatened  ESUs  given  our  current 
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knowledge.  As  the  preamble  to  the 
proposed  rule  noted,  NMF'S  recognizes 
that  new  information  may  lead  to 
changes  in  the  final  rule.  NMFS  has  not 
yet  completed  recovery  planning  for  the 
species  subject  to  this  final  rule,  nor 
does  the  ESA  command  that  recovery 
planning  precede  enactment  of  4(d) 
regulations.  Once  recovery  planning  is 
complete,  NMFS  may  amend  the  4(d) 
protections  with  any  combination  of 
new  or  amended  limits,  impose  the  take 
prohibitions  if  a  limit  were  found  not  to 
be  consistent  with  a  necessary  and 
appropriate  recovery  measure,  or 
require  enhancements  or  prescriptions. 

Comment  55:  A  few  commenters 
asserted  that  NMFS  gives  no  indication 
that  it  intends  to  comply  with  ESA 
sections  7  or  10  in  promulgating  or 
implementing  these  rules. 

Response:  Promulgation  of  a  section 
4(d)  rule  is  a  Federal  action  requiring 
Lunsultation  under  section  7  of  the  ESA. 
NMFS  must  ensure  through  its  internal 
consultation  process  that  the  4(d)  rule 
being  promulgated  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  NMFS  completed 
the  required  consultation  and 
concluded  that  promulgation  of  this  rule 
greatly  improves  protections  for 
threatened  salmonids  and  their  habitat, 
and  is  not  likely  to  adversely  affect 
either  those  ESUs  or  other  listed 
species.  NMFS  has  complied  with  its 
section  7  consultation  requirements. 

Where  take  prohibitions  are  imposed, 
those  pursuing  actions  that  may  take 
listed  salmonids  may  choose  to  apply 
for  a  section  10  permit  at  any  time. 
Section  10  permits  are  issued  on  a  case- 
by-case  basis  supported  by  individual 
analysis  and  section  7  consultation. 
Where  NMFS  has  found  it  not  necessary 
to  impose  take  prohibitions,  there 
would  be  no  basis  for  issuing  research 
or  enhancement  or  incidental  take 
permits  through  section  10,  provided 
the  action  is  carried  out  in  accordance 
with  the  requirements  of  the  applicable 
limit. 

Comment  56:  One  commenter  urged 
that  NMFS  make  clear  that  no  state  or 
local  rule  shall  hinder  NMFS  or  citizens 
from  taking  legal  actions  to  ensure 
salmon  recovery.  Another  asked  that 
NMFS  provide  for  citizen  enforcement 
and  appeal  of  local  goverrunent  permits 
re  ESA  issues.  A  third  commenter 
suggested  that  the  limits  be  revised  to 
reflect  the  idea  that  they  extend  only  so 
far  as  local  governments'  reasonable 
interpretation  and  application  of  its  own 
rules. 

Response:  This  final  rule  does  not  in 
any  way  alter  the  ESA's  enforcement 


provisions,  including  the  rights  of  third 
parties  to  enforce  under  appropriate 
circumstances.  Second,  NMFS  believes 
the  proposed  rules  clearly  established 
that  in  any  enforcement  proceeding 
where  there  is  a  question  whether  an 
action  is  "in  compliance  with"  one  of 
the  described  limits,  it  is  ultimately  the 
defendant's  (or  respondent's) 
responsibility  to  assert  that  issue  as  an 
affirmative  defense  and  establish  facts 
that  show  compliance.  In  order  to  dispel 
any  confusion  by  the  public  on  this 
point,  NMFS  has  added  a  subsection, 
"Affirmative  defense."  to  spell  out  that 
it  will  be  the  defendant's  or 
respondent's  obligation  to  plead 
application  of  and  compliance  with  a 
limit  as  an  affirmative  defense.  This 
approach  is  consistent  writh  the 
structure  of  the  proposed  rule  and  with 
ESA  section  1539(g)  which  states  "In 
connection  with  any  action  alleging  a 
violation  of  section  1538  [the  section  9 
prohibitions]  of  this  title,  any  person 
claiming  the  benefit  of  any  exemption  or 
permit  under  this  chapter  shall  have  the 
burden  of  proving  that  the  exemption  or 
permit  is  applicable,  has  been  granted, 
and  was  valid  and  in  force  at  the  time 
of  the  alleged  violation."  NMFS 
anticipates  that  in  most  cases,  the 
applicability  of  individual  limits  will  be 
resolved  early  in  an  enforcement 
investigation.  Enforcement  personnel 
will  make  reasonable  efforts  to  attempt 
to  rule  out  the  applicability  of  4(d) 
limits  by,  for  example,  evaluating 
circumstantial  evidence,  or  through 
direct  contact  with  the  potential  violator 
and  subsequent  confirmation  through 
reliable  third  party  sources.  However, 
ultimately  it  is  not  the  agency's 
responsibility  to  determine  the 
existence  or  nonexistence  of  every 
exculpatory  fact  relating  to  an  edleged 
ESA  violation.  This  clarification  is  also 
consistent  with  existing  case  law,  which 
generally  holds  that  the  bm-den  of 
raising  and  proving  affirmative  defenses 
rests  with  the  defendant,  not  with  the 
government  (see,  e.g.,  Patterson  v.  New 
York,  97  S.Ct.  2319  (1977)). 

As  to  the  third  conunent,  once  a  state 
or  local  goverrunent  program  comes 
within  a  limit  (for  instance,  local 
development  ordinances  found  by 
NMFS  to  meet  the  standards  of  the  rule), 
it  will  be  up  to  the  local  government  to 
implement  that  ordinance,  including 
any  necessary  exercise  of  reasonable 
judgement.  If  monitoring  or  other 
information  indicates  that  the 
ordinance,  as  implemented,  is  not 
providing  adequate  protections,  then  the 
adaptive  mechanisms  in  the  4(d)  rule 
will  trigger  changes  in  the  ordinance, 
imposition  of  the  take  prohibitions,  or 


imposition  under  the  ESA  of  affirmative 
requirements. 

Comment  57:  One  commenter 
suggested  that  the  standards  set  in  the 
4(d)  rule  to  qualify  for  a  limit  are  higher 
than  landowners  would  otherwise  be 
required  to  meet  to  avoid  take.  Another 
stated  that  there  was  no  consistent 
conservation  standard  applied  in 
evaluating  potential  limits. 

Response:  NMFS  must  respectfully 
disagree.  The  limits  described  in  this 
final  rule  do  not  in  every  circumstance 
avoid  all  take.  To  do  so  would  require 
much  more  stringent  steps  in  some 
cases.  Rather,  the  limits  reflect  NMFS' 
judgement  that  activities  in  compliance 
with  such  a  program  or  approach  are 
what  current  information  indicates  will 
be  necessary  and  advisable  for  that 
activity  sector  to  conserve  the  ESUs. 
Activities  in  compliance  with  such  a 
program  or  approach  wrill  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  species  in 
the  wild  and,  where  necessary,  will 
include  other  conservation  measiu^s  to 
repair  or  improve  conditions. 
Nonetheless,  it  is  expected — and  in 
some  cases  demonstrable — that 
activities  satisfying  the  conditions  for 
inclusion  within  one  of  the  limits  will 
still  take  listed  salmonids. 

In  evaluating  fishery  management 
programs  to  determine  if  they  qualify  for 
a  limit,  NMFS  relies  on  the  concept  of 
viable  salmonid  populations  and  its 
associated  use  of  viable  and  critical 
thresholds  for  management  decisions. 
The  limits  require  that  relevant 
biological  parameters  be  identified  so 
individual  population  status  can  be 
evaluated  and  the  program  may  be 
placed  in  an  appropriate  context  for 
determining  whether  it  will  support 
population  viability.  Land  management 
related  programs  being  considered  for 
limits  are  assessed  according  to  their 
ability  to  help  attain  or  maintain 
properly  functioning  conditions  (i.e., 
those  conditions  NMFS  considers 
necessary  for  supporting  viable 
salmonid  populations). 

Comment  58:  Several  commenters 
noted  that  NMFS  had  not  made  the  case 
that  take  prohibitions  (or  any  ESA  4(d) 
rules)  are  needed  for  these  ESUs,  or  for 
specific  sectors  of  activity.  Some  assert 
that  NMFS  should  first  demonstrate  that 
conservation  activities  applicable  to 
Federal  activities  have  been  fully  tapped 
before  applying  4(d)  rules  to  private 
lands. 

Response:  NMFS  must  respectfully 
disagree.  While  the  contribution  of  non- 
Federal  actions  to  the  overall  decline  of 
the  ESUs  affected  by  this  final  rule 
varies,  depending  in  part  on  the  ratio  of 
Federal  to  non-Federal  lands  and  in  part 
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on  the  concentration  of  habitat 
modifications  and  non-Federal  hatchery 
or  harvest  impacts,  NMFS  could  not 
justify  placing  all  hope  of  sustaining 
and  recovering  these  ESUs  on  Federal 
agency  actions  alone.  The  record  upon 
which  NMFS  listed  these  ESUs  is 
abimdantly  clear  that  the  decline  of  the 
ESUs  is  substantially  influenced  by 
actions  other  than  those  with  some 
Federal  nexus.  While  section  4(d)  • 
provides  the  Secretary  some  discretion 
in  determining  what  protective 
regulations  are  necessary  and  advisable 
in  a  given  circumstance,  the  structure  of 
the  section  strongly  supports  the 
appropriateness  of  a  determination  to 
impose  take  prohibitions. 

Comment  59:  At  least  one  commenter, 
while  agreeing  that  the  limits  are  not 
prescriptive  rules,  states  that  the  rule 
making  record  does  not  support  "this 
wide-ranging  prescriptive  rule"  which 
the  commenter  believes  prohibits  "a 
very  wide  variety  of  activities  that  might 
occasionally  "take"  listed  species" 
without  hJMFS'  permission. 

Response:  To  repeat  the  preamble  text 
from  the  proposed  rules,  "[t]he  fact  of 
not  being  within  a  limit  would  not  mean 
that  a  particular  action  necessarily 
violates  the  ESA  or  this  regulation." 
NMFS  has  attempted  to  make  even 
clearer  in  this  final  rule  that  activities 
that  are  not  within  a  limit  are  not 
prohibited.  What  is  prohibited  is  taking 
a  threatened  salmonid  through  any 
activities  not  within  a  limit.  Those 
conducting  activities  that  are  not  within 
a  limit  are  subject  to  liability  only  if  it 
can  be  demonstrated  that  their  activities 
in  fact  have  taken  a  threatened 
salmonid.  An  actor  believing  that  its 
actions  result  in  incidental  take  may 
apply  for  an  incidented  take  permit 
under  ESA  section  10  to  ensiu'e  that  no 
enforcement  liability  accrues. 

Comment  60:  Two  commenters  noted 
that  they  had  requested  the  decision- 
making record  (for  the  proposed  rule) 
and  were  told  that  it  was  "unavailable 
for  public  review." 

Response:  Both  proposed  4(d)  rules 
included  a  "References"  section  that 
offered  a  list  of  the  references  relied  on. 
These  documents  were  available  to  the 
public.  That  is  all  that  informal 
rulemaking  requires. 

Comment  61:  A  few  commenters 
noted  that  it  is  inconsistent  with  the 
ESA  to  apply  the  "jeopardy"  standard 
(to  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  in 
the  wild)  in  a  4(d)  rule;  edso,  doing  so 
for  tribal  plans  is  inconsistent  with  the 
standard  applied  for  other 
"exemptions."  One  commenter  urged 
that  NMFS  model  all  of  the  limits  after 
the  limit  for  tribal  plans,  which 


provides  a  process  for  NMFS  to 
determine  a  plan's  consistency  with 
ESA  standards,  but  does  not  set  out 
specific  requirements  or  standards. 

Response:  NMFS  believes  that  none  of 
the  limits  will  jeopardize  the  listed 
species'  survival  or  recovery  and  that 
each  habitat-related  limit  will  contribute 
to  placing  habitat  on  a  trajectory  toward 
proper  function  and  populations  on  a 
trajectory  toward  viability.  It  is  worth 
noting  that  in  practical  application, 
distinctions  between  what  is  needed  for 
survival  and  recovery  and  between 
providing  for  recovery  and  not 
jeopardizing  the  likelihood  of  survival 
and  recovery  are  speculative  at  best  and 
perhaps  specious.  The  limit  for  tribal 
plans  applies  that  same  standard  but 
without  specific  requirements  or 
standards,  in  deference  to  tribal 
sovereignty  and  the  govemment-to- 
govemment  basis  on  which  NMFS 
interacts  with  tribes.  It  is  important  to 
note  that  while  there  is  less  specific 
guidance  with  respect  to  tribal  resource 
management  plans,  they  will  be 
assessed  against  the  fundamental  ESA 
standard  (whether  they  will  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  in  the  wild),  as  have  the  other 
limits,  and  that  any  determination 
regarding  tribal  resource  management 
plans  will  be  accompanied  by  a 
description  of  the  biological  rationale 
for  its  outcome. 

Comment  62:  One  commenter 
believed  that  the  ESA  4(d)  limits  are 
"negotiated,"  "second  class"  HCPs 
appropriate  only  to  larger  governmental 
entities  and  that  they  consign 
jurisdictions  with  smaller  population 
bases  to  the  fringes  of  the  process. 
Another  lu-ged  that  all  limits  should  be 
drafted  so  that  they  are  made  available 
to  any  government  wanting  to 
participate  and  get  coverage  under  the 
limit. 

Response:  While  NMFS  does  not 
agree  with  the  commenter's 
characterization  of  the  limits,  we  have 
broadened  some  of  the  limits' 
availability  and  modified  others  in  such 
a  way  that  they  are  more  adaptable  for 
smaller  or  more  riu-al  jurisdictions.  For 
instance,  the  development  limit  no 
longer  targets  only  to  "urban  density" 
development,  and  the  road  maintenance 
limit  is  available  to  any  jurisdiction. 
These  sorts  of  adjustments  are  the  very 
heart  of  the  4(d)  limit  process — they 
illustrate  NMFS'  intention  to  create  an 
open  process  of  public  review  and  adapt 
our  proposals  (when  we  may)  in 
accordance  with  the  feedback  we 
receive. 

Comment  63:  One  commenter 
suggested  that  NMFS  should  create 
"categorical  exclusions"  fqr  activities 


not  requiring  the  ongoing  review  and 
monitoring  required  in  the  proposed 
rules.  The  commenter  points  to  FWS 
regulations  that  permit  the  Utah  prairie 
dog  to  be  taken  under  Utah  state 
permits. 

Response:  In  this  final  rule  NMFS  has 
made  a  number  of  adjustments  to  make 
limits  more  broadly  available  and  to 
minimize  requirements  for  oversight. 
However,  the  prairie  dog  provision  the 
commenter  cites  makes  very  clear  that  if 
those  takings  interfere  with  conserving 
the  species,  FWS  may  immediately 
prohibit  further  such  takings.  Similarly, 
NMFS  believes  that  the  level  of 
"tracking"  required  in  this  final  rule 
will  ensure  that  impacts  from  non- 
prohibited  activities  are  consistent  with 
conserving  the  threatened  salmonids. 

Comment  64:  Some  commenters 
asserted  that  the  "proposed 
requirement"  for  protecting  flows  for 
listed  species  should  be  addressed  in  a 
local  government's  ordinance  is  beyond 
the  scope  and  authority  of  a  local 
government. 

Response:  Evaluation  consideration 
"J"  for  the  MRCI  limit  asks  that  the  local 
government  ordinances  ensure  that 
[new]  development-related  water  supply 
demands  can  be  met  without  impacting 
flows  needed  for  threatened  salmonids. 
This  request  does  not  require  local 
government  to  regulate  water  rights  or 
otherwise  control  flows:  it  asks  only  that 
new  development  demonstrate  that  its 
new  water  demands  can  be  satisfied 
without  undercutting  flows  required  by 
threatened  salmonids. 

Comment  65:  One  commenter 
suggested  NMFS  should  delegate  to 
state  and  local  officials  authority  to 
limit  the  take  prohibition  or  provide  a 
"certificate  of  safe  harbor."  Another 
commenter  suggested  that  ESA  section  9 
take  prohibitions  cannot  apply  within  a 
state  unless  the  state  has  also  adopted 
those  regulations.  This  comment  relies 
on  the  reference  within  4(d)  to  section 
6(c)("  ...such  regulations  shall  apply  in 
any  State  which  has  entered  into  a 
cooperative  agreement  pursuant  to 
section  6(c)  of  this  Act  only  to  the  extent 
that  such  regulations  have  also  been 
adopted  by  such  State"). 

Response:  The  approach  NMFS  takes 
in  this  final  rule  aims  to  recognize  and 
encourage  state  and  local  programs 
wherever  NMFS  finds  them  adequate. 
Nothing  within  the  ESA  would  give 
NMFS  the  authority  to  delegate  the 
functions  suggested,  unless  a  state  had 
the  full  set  of  authorities  required  under 
section  6  of  the  ESA  for  state 
"assumption"  of  a  program.  No  state  has 
as  yet  met  those  qualifications,  which 
would  include  having  all  authorities 
necessary  to  conserve  the  listed  species 
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(such  as  the  ESA  provides  through 
section  9,  etc.).  Therefore,  the  cited  text 
of  section  4(d)  does  not  apply. 

Comment  66:  Another  commenter 
suggested  NMFS  lacked  authority  to 
"delegate"  scientific  research  permit 
authority  to  the  states. 

Response:  As  discussed  in  response  to 
an  earlier  comment,  this  final  rule  does 
not  delegate  permit  authority  to  states. 
For  a  subset  of  all  research  activities, 
this  final  rule  does  not  apply  take 
prohibitions,  leaving  those  research 
activities  subject  only  to  state 
permitting.  For  other  research,  ESA 
constraints  are  still  in  place  and 
researchers  should  seek  ESA  section  10 
permits  (for  instance,  for  research  in 
which  private  parties  intentionally  take 
listed  fish.) 

Comment  67:  Several  comments  assert 
that  the  ESA  4(d)  rules  will  result  in 
takings  of  private  property.  One  asked 
that  the  rule  provide  greater  flexibility 
for  redevelopment  to  prevent  takings  of 
private  property. 

Response:  The  legal  effect  of  this  final 
rule  is  to  prohibit  take  of  threatened 
salmonids.  Complying  wdth  that 
mandate  will  certainly  cause  some 
changes  in  land  management  and  use 
and  that  may  affect  the  economic  value 
of  certain  activities  on  the  land  to  a 
greater  or  lesser  extent — depending  on 
the  circumstance.  This  final  rule  does 
not,  on  its  face,  prohibit  property  use  in 
any  way  that  would  rise  to  the  level  of 
a  constitutional  taking,  nor  does  NMFS 
believe  that  the  adjustments  necessary 
to  avoid  taking  threatened  salmonids 
will  be  so  draconian  as  to  amount  to  a 
constitutional  taking  in  any  case. 

Although  NMFS  does  not  agree  that 
this  final  rule  would  likely  cause  a 
constitutional  taking  of  property,  NMFS 
did  intend  that  the  development  limit 
should  be  broadly  available  and  has 
amended  and  clarified  the  regulation  to 
accomplish  that  purpose,  including 
specifically  naming  redevelopment  as 
(ine  of  the  activities  that  individual 
ordinances  could  cover  within  the  limit. 

Comment  68:  Many  commenters 
desired  that  NMFS  clarifv*  the  status  of 
the  limits:  either  wanting  to  be  sure  they 
are  not  prescriptive,  or  believing  they 
should  be  hard  requirements. 
Commenters  also  wanted  to  know  if 
activities  outside  a  limit  constituted  a 
violation  of  the  rule. 

Response:  The  limits  are  not 
prescriptive.  They  are  not  even 
enforceable  requirements;  rather,  an 
entity  wishing  assurance  that  its  actions 
are  consistent  with  the  ESA  may  take 
the  necessary  steps — as  outlined  in  the 
regulations — to  come  within  a  limit  on 
the  take  prohibitions.  No  enforcement 
action  can  be  taken  based  on  a  charge 


that  someone  has  failed  to  follow  a 
limit.  Enforcement  actions  must  allege 
(and  ultimately  prove)  that  a  listed  fish 
has  been  taken. 

NMFS  understands  that  some 
commenters  would  prefer  the  agency  to 
promulgate  specific,  detailed 
regulations  to  govern  particular  sectors 
of  activity.  For  a  variety  of  reasons, 
NMFS  has  not  chosen  that  course  at  this 
time.  Specific  proscriptions  are  an 
effective  protective  mechanism  where, 
as  with  threatened  sea  turtles,  a  very 
specific  cause  of  mortality  can  be 
addressed  with  precision.  In  the  case  of 
Pacific  salmonids,  where  impacts  are 
caused  by  a  large  array  of  activities  and 
where  the  circumstances  leading  those 
impacts  to  constitute  a  take  are 
extremely  site-  or  circumstance-specific, 
NMFS  believes  it  extremely  difficult  to 
design  a  single  set  of  prescriptive  rules 
to  cover  all  of  those  situations.  In 
addition,  prescriptive  regiUations  would 
likely  impose  uimecessary  costs  on 
some  individuals.  This  is  because  state, 
local  and  individual  strategies  for 
avoiding  take  can  be  more  closely 
adapted  to  the  local  geography  or 
fishery  opportunities  than  can  rules  that 
cover  an  entire  landscape.  Thus  they  are 
equally  as  effective  (or  more  so)  at 
avoiding  take  of  listed  species  and  less 
costly  than  regionwide,  blanket 
prescriptions.  The  approach  taken  in 
this  final  rule,  recognizing  limits  but  not 
requiring  all  entities  or  actors  to  be 
within  a  limit,  offers  an  opportunity  to 
test  particular  combinations  of 
approaches  without  requiring  everyone 
to  invest  in  them  immediately.  Finally, 
as  noted  elsewhere  in  these  responses, 
once  recovery  plaiming  is  complete  it 
may  identify  specific  areas  needing 
more  prescriptive  attention. 

Comment  69:  Numerous  comments 
suggested  that  the  rule  intrudes 
impermissibly  on  state  water  law. 
Commenters  questioned  NMFS' 
understanding  of  western  water  law  and 
authority  to  regulate  water. 

Response:  First,  as  discussed 
elsewhere,  this  rule  does  not  directly 
regulate  water  use  or  water  rights  in  any 
way.  Rather,  water  diversion  was 
identified  as  an  activity  likely  to  result 
in  take  under  particular  circumstances. 
There  is  nothing  in  the  ESA  that  would 
carve  water  use  out  of  the  bundle  of 
activities  that  might  lead  to  an 
enforceable  take  of  salmonids,  nor  that 
would  excuse  senior  water  users  from 
responsibility  for  any  take  that  occurs  as 
a  result  of  their  actions.  NMFS  does  not 
disagree  that  on  a  case-by-case  basis, 
questions  or  priority  may  be  germane  to 
determining  causal  responsibility  for 
particular  impacts.  In  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000), 


NMFS  provides  more  information  on 
how  water  users  may  evaluate  the  level 
of  risk  of  take  associated  with  their 
diversions  and  explores  options  for 
reducing  that  risk. 

Comment  70:  One  commenter  asked 
NMFS  to  clarify  whether  ESA  section  7 
compliance  "is  a  substitute  for" 
compliance  under  the  rule.  Another 
requested  that  NMFS  include  an  explicit 
liinit  for  any  entity  whose  actions  have 
been  the  subject  of  an  informal 
consultation  in  which  NMFS  has 
concurred  that  the  action  is  not  likely  to 
adversely  affect  the  threatened  species. 

Response:  Section  7  compliance  is  an 
adequate  substitute  for  compliance 
under  this  rule.  So  long  as  an  entity  is 
acting  within  a  completed  formal  ESA 
section  7  consultation  and  compliant 
with  terms  and  conditions  imposed,  if 
any,  then  section  7(o)(2)  provides  an 
exception  to  the  prohibitions  on  taking. 
Actions  subject  to  informal  consultation 
have  a  very  low  probability  of  take  and 
are  thus  in  the  category  of  activities  that 
do  not  need  to  pursue  a  limit. 

Comment  71:  Take  prohibitions 
should  be  applied  to  California's  Central 
Valley,  especially  the  Yuba  River  area. 

Response:  The  Central  Valley 
steelhead  ESU  is  subject  to  this  final 
rule.  NMFS  expects  to  propose  ESA  4(d) 
protections  for  the  Central  Valley  spring 
chinook  ESU  (listed  in  September  of 
1999)  within  the  coming  months. 
Meanwhile,  that  ESU  will  benefit  from 
habitat  protection  afforded  by  steps 
taken  to  avoid  taking  Central  Valley 
steelhead. 

Comment  72:  One  commenter  stated 
that  contrary  to  the  Executive  Order  on 
Federalism  (E.O.  13132),  this  final  rule's 
intervention  (monitoring  and  reporting/ 
adjustment  of  limitations)  in  state  and 
local  land  use  governance  exceeds 
NMFS'  authority  by  imnecessarily 
infringing  on  state  sovereignty.  Another 
suggested  that  the  final  rule  should  state 
that  NMFS  is  not  requiring  consistency 
between  state  and  local  regulatory 
programs  and  objectives  of  the  ESA. 

Response:  NMFS  does  not  agree  that 
this  rule  intrudes  upon  state  or  local 
authorities  or  sovereignty.  This  rule 
does  not  require  states  to  undertake  any 
particular  set  of  actions.  It  requires  that 
states  (like  all  other  actors)  refrain  from 
taking  threatened  salmonids.  It  provides 
one  mechanism  that  actors  (including 
states  for  some  of  the  limits)  may  pursue 
to  ensure  that  they  do  not  violate  take 
prohibitions.  A  state  could  instead 
choose  to  pursue  ESA  section  10 
permits.  Where  there  is  a  Federal  nexus, 
state  actions  may  receive  ESA  scrutiny 
and  legal  assurance  through  an  ESA 
section  7  consultation  initiated  by  the 
action  agency.  Or,  in  appropriate  cases. 
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a  state  may  determine  in  its  own 
judgement  that  particular  activities  do 
not  cany  a  risk  of  taking  listed  fish,  or 
it  may  modify  its  activities  in  such  a 
way  as  to  reduce  any  risk  of  take  to  an 
acceptable  level. 

Comment  73:  One  commenter  argues 
that  the  VSP  paper  is  inconsistent  with 
the  statutory  requirements  of  the  ESA, 
because  of  the  statement  in  the 
preamble  to  the  proposed  rules  that  a 
"viable  population  threshold  refers  to  a 
condition  where  the  population  is  self 
sustaining,  and  not  at  risk  of  becoming 
endangered  in  the  foreseeable  future." 
The  commenter  suggests  this  implies  a 
threatened  species  can  be  allowed  to 
remain  in  threatened  condition 
perpetually,  and  still  be  considered 
viable. 

Response:  The  commenter  has 
identified  an  imprecise  characterization 
that  was  included  in  the  preamble  to  the 
proposed  rules.  This  statement  has  been 
removed.  As  explained  in  response  to 
other  comments  on  VSP,  the  VSP  paper 
does  not  attempt  to  define  "threatened" 
or  "endangered"  under  the  ESA. 

Comment  74:  Some  conunenters 
stated  that  NTMFS  is  abusing  its 
discretion  by  not  invoking  section  9 
prohibitions,  and  instead  relying  upon 
promised  conservation  efforts  and 
future  actions  that  are  not  currently 
operational. 

Response:  This  final  rule  relies  upon 
a  determination  that  a  conservation 
program  approved  for  a  limit  of  the  take 
prohibition  has  a  high  degree  of 
certainty  that  it  will  be  implemented. 
NMFS  may  require  a  commitment  to 
mitigate  if  implementation  of  a  program 
is  terminated  prior  to  completion. 

Comment  75:  One  commenter 
asserted  that  NMFS  should  not  or 
cannot  incorporate  guidance  by 
reference  unless  it  has  undergone  ESA 
section  7  analysis. 

Response:  First,  because  of 
modifications  made  in  response  to 
comments,  this  final  rule  incorporates 
far  fewer  documents  by  reference. 
Second,  while  there  is  no  requirement 
for  a  section  7  consultation  on  such 
documents,  those  referenced  in  the  final 
rule  have  been  analyzed  to  ensure  that 
actions  under  them  will  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  listed  ESUs  in  the  wild. 

Comment  76:  One  commenter  wanted 
the  rules  modified  to  prohibit  Federal 
agencies  from  activities  that  "take" 
threatened  salmonids. 

Response:  In  most  cases  this  final  rule 
does  not  specifically  address  Federal 
agency  actions.  Once  take  prohibitions 
are  in  effect,  they  apply  to  all  actors — 
Federal  and  non-Federal  alike.  Second, 
the  ESA  requires  that  Federal  actions  be 


assessed  under  section  7(a)(2),  and 
nothing  written  in  a  4(d)  rule  would 
excuse  that  obligation.  Once  NMFS  has 
issued  a  biological  opinion  and 
incidental  take  statement  for  Federal 
agency  actions,  section  7(o)  of  the  ESA 
relieves  the  agency  of  liability  for  take. 

Comment  77:  One  commenter 
asserted  that  the  rules  could  make  the 
controllers  of  certain  activities  (such  as 
noxious  weed  control)  vulnerable  to 
third-party  lawsuits.  Commenters 
expressed  concern  about  municipal  and 
irrigation  district  liability  for  issuing 
permits  that  result  in  take.  One 
commenter  stated  that  municipal 
entities  cannot  be  held  liable  for  take  if 
the  entity  does  not  have  discretion  in 
issuing  a  permit. 

Response:  The  first  commenter  is 
correct  that  under  the  ESA  the  take 
prohibitions  are  enforceable  by  NMFS 
or  by  third  parties.  This  final  rule  does 
not  create  any  enforcement  routes  not 
specified  in  the  ESA.  The  take 
prohibitions  apply  to  all  actors,  so 
municipalities  and  irrigation  districts 
certainly  face  the  possibility  of  liability; 
actual  liability  would  depend  on 
specific  factual  circiunstances  and  the 
degree  of  connection  between  the 
permit  and  the  take  that  actually  occurs. 
As  to  the  suggested  legal  interpretation 
that  a  municipal  entity's  lack  of 
discretion  in  deciding  to  issue  a  permit 
woidd  be  an  absolute  defense  to 
liability,  NMFS  believes  that  question 
must  be  addressed  in  the  specific 
enforcement  context  in  which  it  arises. 

Comment  78:  One  commenter  noted 
that  in  cases  where  dociunents  create 
new  legal  rights  or  duties,  they  are 
considered  "substantive  rules"  and 
must  be  either  published  in  the  Federal 
Register  or  be  incorporated  by  reference 
through  the  Director  of  the  Federal 
Register.  Therefore.  NMFS  should 
clarify  how  subsequent  amendments  to 
these  referenced  documents  will  be 
treated. 

Response:  There  are  seven  documents 
referred  to  in  the  regulatory  text  of  this 
final  rule.  The  purpose  of  making  these 
documents  available  to  the  public  is  to 
inform  governmental  entities  and  other 
interested  parties  of  the  technical 
components  NMFS  expects  to  be 
addressed  in  programs  submitted  for  its 
review.  These  technical  dociunents 
provide  guidance  to  entities  as  they 
consider  whether  to  submit  a  program 
for  a  4(d)  limit.  The  documents 
represent  several  kinds  of  guidance,  and 
are  not  binding  regulations  requiring 
particular  actions  by  any  entity  or 
interested  party.  NMFS  will  continue  to 
review  the  applicability  and  technical 
content  of  its  own  documents  as  they 
are  used  in  the  future  and  make 


revisions,  corrections  or  additions  as 
needed.  NMFS  will  use  the  mechanisms 
of  this  final  rule  to  take  comment  on 
revisions  of  any  of  the  referenced  state 
programs.  If  any  of  these  documents  is 
revised  and  NMFS  relies  on  the  revised 
version  to  provide  guidance  in 
continued  implementation  of  the  rule, 
NMFS  will  publish  in  the  Federal 
Register  a  notice  of  its  availability 
stating  that  the  revised  document  is  now 
the  one  referred  to  in  the  specified 
223.203(b)  subsection. 

Comment  79:  One  commenter 
suggested  that  NMFS  clarih-  the 
regulation  regarding  withdrawal  of  a 
take  limit,  believing  those  in  the 
proposed  rule  to  be  unnecessarily  harsh. 

Response:  NMFS  has  modified  the 
language  throughout  this  final  rule  to 
clarify  this  point. 

Comment  80:  One  commenter  stated 
that  the  final  rule  should  be  non- 
severable, so  that  if  any  or  all  limits  are 
overtiuned  in  a  legal  challenge,  the  take 
prohibitions  will  not  remain  in  effect. 
Another  suggested  that  no  take 
prohibition  should  be  imposed  until 
broad  limits  are  available  for  virtually 
all  sectors  of  human  activity. 

Response:  A  fundamental  precept  of 
this  final  rule  is  NMFS'  determination 
that  the  subject  ESUs  require  4(d) 
protections.  Given  that,  it  would  be 
inconsistent  with  NMFS"  ESA 
responsibilities  to  the  threatened  fish  to 
defer  any  protections  in  that  manner. 
NMFS  has  clarified  this  point  by  making 
it  explicit  that  the  agency  intends  the 
provisions  of  this  rule  to  be  severable. 

Comment  81:  Because  NMFS  broadly 
applies  PFC  as  standards  with  a 
regulatory  effect,  PFC  guidance  and 
supporting  science  should  be  subject  to 
public  notice  and  comment  before  it  is 
formally  applied  to  ESA  4(d)  limitation 
approvals. 

Response:  PFC  requires  the 
maintenance  of  habitat  functions 
essential  to  the  survival  and  recovery  of 
listed  sedmonids.  As  such,  the  use  of  the 
PFC  approach  as  an  analytical  tool  adds 
no  standard  to  that  already  established 
in  the  ESA,  but  rather  assists  NMFS  and 
the  users  in  evaluating  effects  of 
activities  on  conservation  of  the  species. 

Comment  82:  One  commenter  asked 
NMFS  to  clarif>'  whether  the  take 
prohibition  applies  throughout  the 
range  of  the  ESUs  or  only  in  designated 
critical  habitat.  Another  asserted  that 
NMFS  has  created  a  de  facto  extension 
of  critical  habitat. 

Response:  The  take  prohibition 
applies  throughout  the  range  of  the 
affected  ESUs.  Critical  habitat 
designation  gives  guidance  to  Federal 
agencies,  and  is  not  directly  linked  to 
ESA  section  4(d)  in  any  way.  As  to  the 
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assertion  that  the  rule  creates  "de  facto" 
critical  habitat,  NMFS  must  respectfully 
disagree.  Contrary  to  the  conunenter's 
perception,  this  rule  does  not  suggest 
that  "highly  burdensome  and  expensive 
safe  harbors'  are  what  it  takes  to  avoid 
ESA  section  9  take  liability."  The  rule 
provides  one  method  of  ensuring  that  no 
ESA  section  9  take  liability  accrues,  but 
there  are  other  methods  such  as  section 
10  permits.  Or,  an  actor  may  determine 
in  its  own  judgement  that  particular 
activities  do  not  carry  a  risk  of  taking 
listed  fish,  or  modify  its  activities  in 
such  a  way  as  to  reduce  any  risk  of  take 
to  an  acceptable  level. 

Direct  Take 

Comment  83:  Some  commenters 
contended  that  under  the  ESA,  and 
court  decisions  interpreting  it,  NMFS 
does  not  have  the  discretion  to  "allow" 
or  "authorize"  direct  take  of  listed 
species  through  4(d}.  The  commenters 
cite  cases  in  which  the  courts  have 
determined  that  FWS  could  not 
authorize  hunting  of  threatened  wolves 
or  grizzly  bears  unless  it  had  first 
determined  that  "population  pressures 
within  the  animal's  ecosystem  caimot 
otherwise  be  relieved." 

Response:  In  these  rules  the  Secretary 
l^  making  an  initial  determination  as  to 
what  protective  regulations  are 
"necessar}'  and  advisable  to  provide  for 
the  conservation  of  the  listed 
salmonids.  In  making  that 
determination,  the  Secretary  is  not 
required  to  impose  take  prohibitions.  In 
fact,  section  4(d)  goes  on  to  state  that 
"Itlhe  Secretary  may  b.y  regulation 
prohibit  with  respect  to  any  threatened 
species  any  act  prohibited  under  section 
9(a)(1)...  "  Thus,  the  Secretary  has 
discretion  to  assess  the  status  of  the 
listed  ESUs  and  to  determine,  as  he  has 
here,  that  blanket  application  of  the  take 
prohibitions  is  not  necessary  and 
advisable,  and  to  describe  the 
circumstances  in  which  take 
prohibitions  will  not  be  applied.  The 
Secretary  has  found  that  in  certain 
circumstances,  activities  are  sufficiently 
regulated  by  other  entities  or  processes 
that  Federal  lake  prohibitions  are  not 
necessary'  and  advisable. 

In  a  variety  of  circumstances,  take 
prohibitions  might  not  be  found 
necessary  and  advisable  to  provide  for 
the  conservation  of  a  threatened  species. 
For  instance,  if  a  threatened  species  is 
located  almost  exclusively  on  Federal 
lands  and  impacted  largely  by  a  Federal 
activit\  on  those  lands,  the  Secretary 
might  determine  that  section  7 
consultations  will  provide  all  the 
protections  necessar\'  to  allow  the 
species  to  recover.  Or,  a  threatened 
species  might  be  threatened  because  of 


negative  impacts  from  a  narrow  class  of 
human  activity.  In  that  circumstance, 
the  Secretary  might  choose  to  impose 
prescriptive  regulations  tailored 
specifically  to  alter  those  activities  in  a 
manner  that  would  allow  the  species  to 
recover. 

More  importantly,  the  biological 
impact  of  take  on  the  ESU  is  the  same, 
whether  a  particular  number  of  listed 
fish  are  lost  as  a  result  of  incidental 
impacts  or  intentional  (directed) 
impacts.  Situations  in  which  this  final 
rule  would  limit  the  application  of  take 
prohibitions  for  intentional  taking  of 
threatened  salmonids  are  extremely 
limited  and  consistent  with  the 
conservation  and  recovery  goals  of  the 
ESA.  Scientific  research  activities 
conducted  by  fisheries  experts,  in 
accord  with  specific  guidance,  and 
permitted  by  a  state,  can  be  within  the 
limit.  Harvest  activity  will  have  direct 
impacts  in  very  few  situations — 
generally  where  the  status  of  the 
affected  population  is  already 
considered  viable,  even  though  the 
status  of  the  larger  ESU  is  not.  Taking 
listed  broodstock  for  artificial 
propagation  might  occiu  for 
conservation  purposes  (or,  only  after  the 
species'  conservation  needs  are  met,  for 
secondary  purposes  such  as  fisheries). 

Comment  84:  A  few  conunenters 
stated  that  in  excusing  direct  take 
through  harvest.  NMFS  is  placing  a  far 
more  demanding  burden  on  other 
sectors  (such  as  land  use)  in  terms  of 
minimizing  and  avoiding  incidental 
take.  They  asserted  that  the  demands/ 
standards  should  be  equivalent. 

Response:  This  final  rule  is  far  from 
"excusing  direct  take  through  harvest" 
in  any  blanket  fashion,  as  the  comment 
may  be  read  to  suggest.  Rather,  in 
setting  out  the  standards  by  which  any 
fishery  harvest  program  will  be  judged. 
NMFS  has  emphasized  the  means  by 
which  a  management  scheme  maintains 
or  achieves  viable  status  for  a 
population  rather  than  on  the  specific 
mechanism  by  which  that  impact  may 
be  incurred.  This  final  rule  does  not 
give  a  pass  to  any  specific  management 
plan  at  this  time:  each  plan  must  be 
made  available  for  public  comment  and 
reviewed  against  the  standards  for  an 
Fishery  Management  and  Evaluation 
Plan  (FMEP).  NMFS  anticipates  few 
instances,  especially  in  the  early  stages 
of  recovery,  where  such  plans  will 
include  impacts  targeted  on  threatened 
salmonids. 

The  standards  by  which  NMFS  will 
judge  the  suitability  of  any  program  for 
a  limit  are  the  same,  whether  the 
program  memages  fishery  harvest  or 
some  type  of  land  management  activity. 
In  both  instances,  such  a  program  may 


have  some  impact  on  the  listed  ESU,  but 
at  a  level  that  will  not  appreciably 
reduce  the  likelihood  of  its  survival  and 
recovery  in  the  wild.  Because  current 
habitat  conditions  are  in  most  cases  far 
below  those  needed  to  support  viable 
populations  in  the  wild,  additional 
impacts  on  habitat  must  be  carefully 
constrained  and  in  many  cases, 
accompanied  by  mitigative  measures. 

Comment  85:  One  commenter  stated 
that  the  proposed  rule  does  not  (but 
should)  address  commercial  harvest  and 
noted  that  NMFS  recently  increased  the 
allowable  commercial  take  of  salmon 
which  will  unavoidably  include  some 
listed  fish. 

Response:  The  prohibition  against 
take  applies  to  all  activities  subject  to 
U.S.  jiuisdictions,  including 
commercial,  recreational,  and  tribal 
harvest.  The  commenter  refers  to 
commercial  harvest  in  the  marine 
context,  which  is  evaluated  through 
section  ESA  7  consultations.  Any 
commercial  activity  in  non-ocean 
fisheries  would  have  to  be  governed  by 
an  FMEP  in  compliance  with  all  of  the 
standards  of  these  rules. 

NEPA 

Comment  86:  Some  conunenters 
wanted  NMFS  to  clarify  the  extent  to 
which  NEPA  applies  to  the  ESA  4(d) 
rules. 

Response:  NEPA  applies  to  the  ESA 
4(d)  nxles  and,  as  the  proposed  rule 
states.  NMFS  completed  environmental 
assessments  (EAs)  for  this  action.  Those 
EAs  were  made  available  upon  request 
and  on  NMFS'  web  site  during  the 
comment  period. 

Comment  87:  Several  commenters 
suggested  that  the  EAs  failed  to  examine 
a  full  range  of  alternatives  (such  as  the 
Oregon  Plan)  or  that  they  did  not 
adequately  discuss  and  evaluate  the 
impacts  of  the  proposed  action. 

Response:  Wnile  none  of  the 
alternatives  focus  specifically  on  the 
Oregon  Plan  by  name.  Alternative  B 
contemplates  that  a  state  "would  have 
developed  a  fully  adequate 
comprehensive  salmon  conservation 
plan  ...to  ameUorate  all  factors  for 
decline  for  ...an  ESU."  The  EA  assesses 
what  impacts  a  fully  adequate  plan 
would  have  on  the  environment, 
assiuning  that  NMFS  recognized  such  a 
plan  by  not  applying  the  take 
prohibitions  to  actions  in  conformance 
with  it.  NMFS  has  reexamined  the  EAs 
in  light  of  these  conunents  and  believes 
they  explored  an  appropriate  set  of 
alternatives. 

Comment  88:  One  conunenter  noted 
that  NEPA  requires  a  quantitative 
assessment  of  consequences  of  the 
proposed  rule  and  that  agencies  should 
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ensure  the  scientific  integrity  of 
discussions  and  analyses  in  NEPA 
documentation — including  explicit 
reference  to  the  sources  relied  upon  in 
making  the  determination. 

Response:  The  conunent  would  be 
appropriate  to  an  Environmental  Impact 
Statement  (EIS).  However,  an  EA  should 
not  contain  long  descriptions  or  detailed 
data.  Rather,  it  should  contain  a  brief 
discussion  of  the  need  for  the  proposal, 
alternatives,  and  the  environmental 
impacts  of  the  proposed  action  and  the 
alternatives.  Hence,  NMFS  believes  the 
level  of  detail  provided  is  adequate  for 
an  EA.  which  is  expected  to  be  a 
concise,  brief  document. 

Comment  89:  Some  commenters 
asserted  that  the  ESA  4(d)  rules  will 
allow  significant  negative  impacts  fi'om 
logging,  water  withdrawal,  agricultiu-e, 
etc.  to  continue;  hence,  NMFS  should 
draft  an  EIS  disclosing  these  significant 
impacts.  Others  stated  that  the  simple 
act  of  proposing  the  4(d)  rules  required 
documentation  in  an  EIS  and  that  the 
final  rules  should  be  delayed  until  such 
an  EIS  has  been  written. 

Response:  While  such  activities  may 
have  significant  negative  impacts  on  the 
human  environment,  they  do  not  occiu- 
as  a  result  of  the  ESA  4(d)  rules.  The 
comment  argues  for  regulations  that  will 
reduce  those  negative  impacts.  As  the 
EAs  reflect,  the  take  prohibitions  will  do 
that.  While  the  commenters  may 
question  whether  the  take  prohibitions 
are  the  best  tool  for  reining  in  those 
negative  impacts,  the  final  4(d)  rules  as 
written  do  not  cause  any  of  those 
impacts.  Therefore,  no  EIS  is  required 
for  the  4(d)  rules. 

Take  prohibitions  are  the  sole  legally 
enforceable  component  of  these  4(d) 
rules,  and  will  impact  the  environment 
in  a  positive  manner,  phasing  in  over  a 
long  period  of  time  (especially  with 
regard  to  habitat  impacts).  The  Council 
of  Environmental  Quality  regulations 
make  clear  that  the  fact  that  an  action 
will  have  net  beneficial  environmental 
impacts  does  not  excuse  preparation  of 
an  EIS  where  there  are  also  significant 
negative  impacts  (40  CFR  1508.27 — 
definition  of  "significantly").  In  this 
case  the  EAs  reveal  no  significant 
negative  environmental  impacts,  and 
NMFS  believes  the  EAs  satisfactorily 
address  NEPA.  Economic  impacts  need 
be  evaluated  only  when  required  as  part 
of  the  process  of  preparing  an  EIS,  not 
as  a  reason  for  doing  one.  (See  40  CFR 
1508.14,  "This  means  that  economic  or 
social  effects  are  not  intended  by 
themselves  to  require  preparation  of  an 
environmental  impact  statement.  When 
an  environmental  impact  statement  is 
prepared  and  economic  or  social  and 
natural  or  physical  environmental 


effects  are  interrelated,  then  the 
enviroimiental  impact  statement  will 
discuss  all  of  these  effects  on  the  human 
environment.")  Finally,  a  belief  that  the 
take  prohibitions  do  not  go  far  enough 
to  stop  activities  that  harm  the 
envirorunent  is  not  an  argument  for  an 
EIS. 

Comment  90:  One  commenter  stated 
that  NMFS  incorrectly  asserts  in  the  EAs 
that  all  environmental  effects  resulting 
from  actions  that  respond  to  the  ESA 
4(d)  rule  are  the  independent  analytical 
burden  of  state  and  local  governments 
and  NMFS  will  not  need  to  consider  or 
address  them.  They  further  stated  that 
NMFS  must  grapple  with  the 
environmental  effects  of  its  proposed 
actions,  many  of  which  will  be  negative 
for  irrigation,  noxious  weed  control,  use 
of  pesticides,  livestock  grazing,  etc. 

Response:  NMFS  agrees  that  this 
statement  in  the  EAs  should  have  been 
drafted  more  clearly.  It  must  be  read  in 
the  context  in  which  it  appeared.  The 
immediately  preceding  sentence  stated 
"In  addition,  any  future  regulation, 
policy,  program,  or  plan  that  NMFS 
feels  is  protective  of  (listed  salmonids] 
and  for  which  NMFS  limits  the  section 
9(a)  prohibitions,  will  further  reduce  the 
impacts  of  the  4(d)  rule."  In  that 
context,  the  following  modified 
statement  would  have  been  clearer:  "All 
of  the  potential  impacts  attributable  to 
any  futiire  limits  will  be  due  to  those 
state  or  other  governmental  regulations, 
policies,  programs,  or  plans,  rather  than 
to  the  4(d)  take  prohibitions." 

Economics/Regulatory  Flexibility 
Analysis 

Comment  91:  Several  commenters 
raised  issues  related  to  E.O.  12866,  and 
stated  that  NMFS  should  do  a  cost/ 
benefit  analysis  on  the  promulgation  of 
this  rule. 

Response:  NMFS  has  prepared  a 
Regxilatory  Impact  Review  (RIR),  which 
is  available  on  our  web  site  at 
www.nwr.noaa.gov.  Some  of  the 
conunents,  however,  were  based  on  a 
misunderstanding  of  the  legal  effect  of 
this  4(d)  rule  and  were  made  in  the 
belief  that  the  rule  mandated 
comphance  with  particular  limits.  That 
is  not  so;  this  4(d)  rule  does  not  (for 
instance)  mandate  watershed 
conservation  plans.  This  final  rule 
provides  a  limit  on  the  take  prohibitions 
for  habitat  restoration  activities 
consistent  with  watershed  conservation 
plans  that  meet  certain  standards,  but 
does  not  require  any  person  or  entity  to 
prepare  watershed  plans  or  pursue  diat 
limit;  they  may  avoid  violating  the  take 
prohibition  by  whatever  mechanism 
they  choose. 


Comment  92:  One  commenter  stated 
that  in  addition  to  demonstrating  how 
each  limit  contributed  to  recovery, 
NMFS  should  discuss  economic  and 
social  impacts  of  each  limit. 

Response:  It  is  NMFS'  responsibility 
to  assess  the  economic  impacts  of  the 
regulation  overall;  those  impacts  accrue 
from  the  take  prohibition,  not  from  the 
limits.  NMFS  completed  an  initial 
regulator^'  fle.xibility  analysis  (IRFA) 
and  made  it  available  for  public 
comment  through  the  proposed  rules. 
Based  on  comments  received,  NMFS  has 
broadened  many  of  the  limits  to  make 
them  available  to  more  jurisdictions,  or 
to  simplify  the  processes  associated 
with  them.  For  instance,  the  road 
maintenance  limit  is  now  available  to 
any  state,  city,  county  or  port.  The 
development  limit  is  available  for  any 
city,  county,  or  regional  ordinances  or 
plans  that  cover  development,  or 
categories  such  as  wetland  or  shoreline 
regulation.  NMFS  has  supplemented  the 
IRFA  to  consider  some  additional 
categories  of  economic  activity,  such  as 
real  estate,  as  well.  The  Final  Regulatory 
Flexibility  Act  concludes  that  at  the 
present  time  there  is  no  legally  viable 
alternative  to  the  modified  rule  that 
would  have  less  impact  on  small 
entities  and  still  fulfill  the  agency's 
obligations  to  protect  listed  salmon  and 
steelhead. 

Comment  93:  One  commenter  stated 
that  NMFS  should  (and  failed  to) 
consult  with  every  state  and  local  entity 
regarding  effects  of  the  rules  on  those 
entities. 

Response:  The  huge  number  of  such 
entities  within  the  geographic  range 
covered  by  this  rule  makes  such 
consultation  far  beyond  NMFS" 
resources.  However.  NMFS  held  25 
public  hearings,  accepted  comment  on 
the  rules  for  60  days,  and  after 
publishing  the  proposed  rules,  held 
three  workshops  for  state  and  local 
government  officials  in  Olympia  and  the 
Tri-Cities  in  Washington  and  in  Salem, 
Oregon.  More  than  150  city,  county,  and 
state  jurisdictions  participated  in  these 
workshops. 

Comment  94:  One  commenter  stated 
that  the  IRFA  was  inadequate  in  its 
analysis  of  alternatives,  and  that  it  "fails 
to  even  list"  the  small  businesses 
related  to  residential  and  commercial 
development  in  its  Table  of  Sectors. 

Response:  NMFS  stands  hv  the  IRFA 
and  affirms  that  it  presents  as  much 
information  on  the  possible  effects  of 
the  take  prohibition  as  could  be 
obtained  through  any  reasonable  means. 
Moreover,  comments  were  solicited  on 
the  proposed  rules,  but  NMFS  received 
none  suggesting  additional  sources  of 
relevant  data.  The  IRFA  Table  of  Sectors 
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included  Heavy  Construction  and 
Highway  and  Street  Construction, 
which  would  encompass  a  large 
proportion  of  the  activity  related  to 
residential  and  commercial 
development.  We  have  also  added 
information  on  real  estate  and  rental 
leasing  to  the  Final  Regulatory 
Flexibility  Analysis.  In  addition,  the  RIR 
discusses  the  implications  of  the  4(d) 
rule  in  the  urban  setting — including 
activities  associated  with  residential 
and  commercial  development 

Comment  95:  One  commenter  stated 
that  an  independent  third  party  should 
perform  an  analysis  of  the  ESA  4(d) 
rules'  economic  impacts  using  economic 
information  developed  by  the  Federal 
Reserve.  The  commenter  further  stated 
that  provisions  for  landowner 
compensation  and  exemption  from 
property  tax  assessments  must  also  be 
included  as  part  of  this  nile. 

Response:  There  is  no  requirement  for 
third  party  analyses,  nor  that  NMFS  use 
information  from  any  particular  source 
in  its  analyses.  In  fact,  NMFS  has 
searched  broadiv  for  economic 
informati(jn  that  might  provide  more 
quantitative  estimates  of  the  potential 
costs  of  avoiding  take.  The  Federal 
Reserve  does  not  develop  such  data. 
NMFS  has  no  authority  to  provide  for 
landowner  compensation  or  to  alter 
property  tax  assessments.  One  of  the 
reasons  for  the  approach  taken  in  this 
final  rule  is  .NMFS  hope  that  by 
working  with  local  and  state 
government  entities  toward 
comprehensive  ESA  solutions,  there 
will  be  smaller  impacts  on  individual 
actors  than  might  accrue  from  take- 
avoidance  strategies  they  might 
otherwise  adopt.  Also,  as  is  the  case  for 
small  landowners  under  the  Forests  and 
Fish  Report  strateg\'  adopted  by 
Washington  and  recognized  in  this  final 
rule,  in  some  circumstances  local  or 
state  governments  may  elect  to  provide 
offsetting  compensation. 

Comment  96:  Several  commenters 
disagreed  with  aspects  of  the  IRFA 
prepared  for  the  proposed  rules.  A 
major  concern  was  that  the  rule  requires 
extensive  reporting  and  paperwork. 

Response:  This  final  rule  requires 
only  one  thing:  that  actors  refrain  from 
taking  listed  fish.  That  performance 
standard  does  not  require  reporting. 
While  taking  advantage  of  a  limit  does 
require  some  level  of  paperwork,  that 
course  is  not  required;  an  individual  or 
entity  may  choose  simply  to  modify  its 
actions  to  avoid  take.  Nonetheless, 
NMFS  is  aware  that  in  some 
circumstances  the  paperwork  burden  is 
likely  to  increase  and  we  stand  ready  to 
help  streamline  the  process,  give 


technical  advice,  and  in  general 
decrease  that  burden  wherever  we  can. 

Recovery/Delisting 

Comment  97:  Many  commenters 
raised  issues  regarding  the  timing  of  and 
relationships  between  ESA  4(d)  rules 
and  recovery  planning.  Several  stated 
that  NMFS  should  move  forward 
quickly  to  develop  recovery  plans  for 
listed  species.  Some  requested  that 
NMFS  publish  de-listing  goals 
concurrent  with  the  pubhcation  of  the 
final  4(d)  rules  or  withdraw  the  4(d) 
rules  until  a  recovery  plan  was 
complete.  Related  comments  questioned 
whether,  in  the  absence  of  recovery 
goals,  NMFS  could  adequately  assess 
the  contribution  to  recovery  made  by 
the  programs  approved  as  limits  on  the 
take  prohibition.  Other  commenters 
wondered  whether  the  establishment  of 
de-listing  goals  would  require  NMFS  to 
reevaluate  limits  already  approved  or 
change  the  standards  for  evaluating 
additional  limits.  One  commenter 
expressed  concern  that  future  recovery 
plans  would  simply  "rubber  stamp" 
4(d)  rules  and  then  limits. 

Response:  Recover\'  planning,  as 
required  by  ESA  section  4(f),  is  one  of 
NMFS'  highest  priorities,  and  NMFS 
agrees  that  it  is  important  to  move 
forward  quickly  to  establish  recovery 
plans  for  listed  species.  NMFS  does  not 
agree  that  it  is  either  necessary  or 
advisable  to  publish  de-listing  goals  and 
final  recovery  plans  concurrently  with, 
or  prior  to,  the  final  4(d)  rules. 

There  are  no  statutory  or  regulatory 
requirements  regarding  the  timing  or 
relationships  between  4(d)  rules  and 
section  4(f)  recovery  plans.  In  fact,  the 
basic  structure  of  the  ESA  itself 
provides  that  the  protective  mechanisms 
of  sections  7  and  1 0  take  effect  upon  the 
listing  of  a  species  as  threatened  or 
endangered  while  recovery  planning 
follows  its  coiuse  through  subsequent 
activities.  Recovery  plans  will  provide 
biological  goals  for  recovery  and 
identify  an  entire  suite  of  actions 
needed  for  recovery.  Thus,  they  may 
provide  a  more  specific  framework  for 
futiue  4(d)  rules  or  amendments,  but  the 
essential  protective  function  of  4(d) 
rules  is  independent  of  recovery  plans; 
that  function  is  to  prohibit  take  of  listed 
species  where  needed.  If  the  4(d)  rules 
were  not  promulgated  until  de-listing 
goals  were  developed  or  recovery  plans 
completed,  the  species  would  be  placed 
at  unacceptable  risk,  and  more  stringent 
and  costly  measures  would  be  necessary 
to  save  them. 

Moreover,  by  applying  the  VSP  and 
PFC  concepts  it  is  possible  to  make 
judgments  about  the  contributions 
certain  programs  make  to  recovery. 


These  judgments  will  not  prejudice  the 
comprehensive  recovery  planning 
process. 

For  habitat  actions,  NMFS  may  find 
that  it  is  not  necessary  or  advisable  to 
apply  the  take  prohibition  to  programs 
that  will  help  attain  or  protect  properly 
functioning  habitat.  For  FMEPs.  NMFS 
may  find  it  is  not  necessary  or  advisable 
lo  apply  the  take  prohibition  when  the 
program  contains  specific  management 
measures  that  adequately  limit  take  and 
otherwise  protect  the  ESU.  For  Hatchery 
and  Genetic  Management  Plans 
(HGMPs),  NMFS  may  find  that  it  is  not 
necessary  or  advisable  to  apply  the  take 
prohibition  when  a  plan  is  designed  to 
minimize  and  adequately  limit  take  and 
promote  species  conservation.  NMFS 
believes  that  these  standards  are  all 
consistent  with  recovery,  and  expects 
that  most  programs  approved  as  limits 
will  provide  a  foundation  for  later 
recovery  planning  measures.  NMFS  also 
anticipates  that  the  VSP  and  PFC 
concepts  will  continue  to  evolve  and 
provide  the  analytical  framework  for 
evaluating  potential  limits  and  recovery 
measures. 

Through  the  process  of  recovery 
planning,  NMFS  may  develop  more 
specific  information  about  measures 
needed  for  recovery  or  about  specific 
areas  needing  more  prescriptive 
attention.  In  addidon,  each  take  limit 
incorporated  into  the  4(d)  rules  includes 
provisions  for  continued  review  of  its 
implementation  and  effectiveness.  Thus, 
NMFS  intends  to  continually  reevaluate 
the  limits.  If  these  evaluations,  or 
information  developed  through  recovery 
planning,  or  any  other  information, 
indicates  that  a  limit  is  inadequate  for 
recovery,  NMFS  will  revisit  the  limit. 

Finally,  NMFS  is  moving  forward  as 
quickly  as  resources  allow  to  develop 
recovery  plans.  NMFS  has  appointed 
Technical  Recovery  Teams  (TRTs)  for 
Puget  Sound  and  for  the  Willamette/ 
Lower  Columbia  River  Basins  and 
Southwest  Washington.  These  teeims 
have  begun  to  identify  deUsting  goals. 
To  conduct  the  more  policy-oriented 
aspects  of  recovery  planning,  NMFS 
will  work  with  state,  local,  tribal,  and 
private  entities  to  craft  a  recovery 
plaiuiing  process  suited  to  specific  areas 
and  situations.  Formal  recovery 
planning  efforts  will  be  expanded  to 
additional  geographic  domains  as 
resources  permit. 

Comment  98:  Several  commenters 
addressed  the  issue  of  federal  trust 
responsibilities  to  tribes  in  developing 
protection  and  conservation  goals, 
plans,  and  measiues.  These  commenters 
held  that  NMFS  needs  to  make  every 
effort  to  ensure  that  treaty  rights  and 
trust  responsibilities  are  met  through  its 
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regulatory  actions,  and  that  thresholds, 
goals,  and  recovery  plans  support 
healthy,  productive,  and  harvestable 
fish  populations. 

Response:  NMFS  approaches  the  ESA 
4(d)  rules  as  a  vital  component  of 
conserving  the  species  until  the 
protections  of  the  ESA  are  no  longer 
needed.  These  protections  will  no 
longer  be  needed  only  if  the  abundance 
of  fish  is  sufficient  to  satisfy  treaty 
fishing  rights  and  to  fulfill  the  trust 
obligations  of  the  United  States. 

Cumulative  Impacts 

Comment  99:  A  number  of 
commenters  questioned  the  reasoning 
behind  NMFS  including  in  the  take 
guidance  a  category  of  activities  that, 
while  individually  unlikely  to  injure  or 
kill  listed  salmonids,  may  collectively 
have  significant  detrimental  impacts. 
Commenters  asserted  that  regulating 
such  activities  was  beyond  NMFS' 
purview.  Others  questioned  how  NMFS 
would  enforce  the  prohibitions  when 
take  resulted  from  such  activities. 

Response:  NMFS  agrees  somewhat 
with  this  comment.  The  discussion  of 
activities  that  do  not  cause  take 
individually  but  that  cumulatively  may 
have  significant  detrimental  impacts  on 
salmonids  was  intended  to  be  advisory 
and  informative  in  nature  and  no 
enforcement  actions  in  response  on 
these  activities  were  being 
contemplated.  The  category  of  activities 
raised  a  number  of  concerns  however, 
and  the  language  has  been  struck  from 
the  rule.  Nonetheless,  it  is  important  to 
note  that  a  myriad  of  decisions  made  by 
individuals  and  institutions  on  a  dciily 
basis,  while  negligible  in  the  individual 
case,  may  have,  in  the  aggregate,  a 
significant  detrimental  impact  on  the 
ecosystem  processes  that  support 
salmon  and  steelhead. 

Comment  100:  Many  commenters 
raised  the  issue  of  cumulative  impacts. 
Some  expressed  concern  that  the  4(d) 
proposed  rules  did  not  assess  the 
cumulative  impact  of  all  the  take  limits 
combined.  Some  also  expressed  concern 
that  the  individud  take  limits  did  not 
address  cumulative  impacts  of  activities 
covered  under  that  limit.  Several 
conunenters  requested  that  the  final 
rules  include  an  analysis  of  cumulative 
impacts  as  well  as  a  mechanism  for 
evaluating  ciunulative  impacts  caused 
by  any  future  take  limits.  One 
commenter  asked  how  and  when  NMFS 
would  provide  opportunities  for  the 
public  to  review  and  comment  on  ESU- 
wide  assessments  of  cumulative  take. 

Response:  The  suggestions  regarding 
cumulative  impacts  have  great  merit, 
and  NMFS  is  moving  toward 
implementing  a  method  for  assessing 


total  take  across  broad  sectors.  That 
function,  however,  would  not  be 
specific  to  the  4(d)  context.  Impacts  on 
listed  species  accumulate  from  natural 
conditions  as  well  as  from  illegal  and 
unauthorized  take  and  from  actions  to 
which  the  take  prohibition  does  not 
apply  because  they  fall  in  the  realm  of 
some  other  ESA  mechanism  (section  10 
permits;  section  7  consultations,  or 
specific  provisions  of  a  4(d)  rule). 
Cumulative  impact  assessment  is 
problematic  because  there  are  very  few 
methods  for  adequately  assessing 
cumulative  impacts  of  habitat- 
modifying  activities.  Nonetheless, 
NMFS  has  explicitly  incorporated 
consideration  of  cumulative  impacts 
into  the  4(d)  rules  where  feasible.  For 
example,  FMEPs  will  evaluate  the 
ciunulative  mortality  of  all  fisheries, 
and  HGMPs  will  track  the  number  of 
listed  fish  taken  as  broodstock.  In 
addition,  NMFS  believes  that  by 
requiring  habitat-modifying  activities 
vdthin  a  limit  to  attain  or  maintain 
properly  functioning  condition,  and  all 
activities  within  a  limit  to  contribute  to 
viable  salmonid  populations, 
cumulative  impacts  are,  to  an  extent, 
accounted  for.  Moreover,  during  the 
process  of  developing  comprehensive 
recovery  plans,  NMFS  and  recovery 
teams  will  address  the  issue  of 
cumulative  impacts  more 
systematically.  The  public  will  have  the 
opportunity  to  comment  on  ESU-wide 
assessments  of  cumulative  levels  of  take 
during  the  recovery  plan  public  review 
process. 

Comment  101:  A  number  of 
commenters  reconunended  ways  for 
NMFS  to  assess  cumulative  effects.  One 
commenter  asserted  that  meaningful 
assessments  of  cumulative  risk  at  the 
ESU  level  would  require  linkage 
between  VSP  and  PFC  and  development 
of  a  common  method  for  evaluating  the 
effects  various  activities  have  on 
populations  and  habitats.  Another  urged 
that  NMFS  adopt  comprehensive  habitat 
productivity  standards  to  evaluate 
cumulative  effects  of  habitat  programs 
granted  limits  on  the  take  prohibition. 
One  commenter  suggested  that  NMFS 
require  all  habitat-modifying  activities 
to  account  for  habitat-modification- 
related  mortality.  Another  suggested 
that  NMFS  focus  on  cumulative  take 
rather  than  dealing  with  take  in  its 
various  permutations  individually. 
Another  suggested  that  the  rules  should 
mandate  an  annual  cumulative  take 
assessment  (based  on  life  cycle  stages) 
for  each  population  in  an  ESU.  In 
addition,  they  desired  that  NMFS  (a) 
examine  mortality  in  the  various 
populations  and  determine  whether  take 


from  a  particular  sector  is  placing  them 
at  risk,  and  (b)  separate  human-induced 
mortality  from  that  attributable  to 
fluctuating  environmental  conditions 
and  thereby  adjust  take  regulations  to 
provide  more  protection  during  times  of 
environmental  stress. 

Response:  NMFS  agrees  that  all  of 
these  suggestions  have  great  merit  and, 
as  mentioned  previously,  NMFS  is 
moving  toward  implementing  a  method 
for  assessing  total  take  across  broad 
sectors.  Also,  as  mentioned  earlier, 
assessing  cumulative  impacts  is  a 
difficult  process.  In  most  cases,  there  are 
no  adequate  standards  for  habitat 
productivity  and  developing  them  is  a 
complex  and  long-term  task.  NMFS 
intends  to  work  with  co-managers  to 
develop  the  necessary  standards  and 
assessment  techniques.  In  addition, 
during  the  ESA  recovery  planning 
process,  NMFS  will  assess  the  mortahty 
burdens  for  each  ESU  and  life-cycle 
stage. 

Comment  102:  One  commenter 
asserted  that  limits  for  urban 
development  should  be  analyzed  within 
the  cumulative  impact  context. 

Response:  NMFS  agrees  that 
cumulative  effects  should  be  an 
important  consideration  in  analyzing 
the  effects  of  MRCI  development  and 
redevelopment.  To  the  extent  that 
NMFS  must  prioritize  the  evaluation 
process,  comprehensive  MRCI  plans 
with  relatively  broader  scopes  of 
activities,  authorities,  effects,  and 
geography  (and  therefore  greater 
cimiulative  effects)  will  generally  be 
evaluated  before  plans  with  relatively 
smaller  scopes.  Applicants  with 
smaller-scale  plans  should  take 
particular  care  that  their  effects  analyses 
take  cumulative  impacts  into  account. 

Comment  103:  Several  commenters 
questioned  whether  NMFS  had 
completed  requisite  cumulative  effects 
analysis  under  ESA  section  7  and 
NEPA. 

Response:  NMFS  has  complied  with 
section  7  consultation  requirements  on 
the  adoption  of  the  4(d)  rules  by 
consulting  both  internally  and  with 
FWS.  In  addition,  NMFS  has  completed 
an  EA  for  this  action  pursuant  to  NEPA. 

Comment  104:  One  commenter 
asserted  that  the  cumulative  impacts 
consideration  required  by 
§223.203(b){8)(iii)(A)  is  unreasonable 
due  to  lack  of  clear  scientific  consensus 
on  how  to  do  so. 

Response:  Cumulative  impacts 
analysis  has  been  routinely  required  by 
NEPA,  ESA.  and  many  other  Federal 
and  state  authorities  for  several  decades 
and  NMFS  does  not  believe  it  presents 
an  insurmountable  obstacle  to 
development  of  acceptable  watershed 
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conservation  plans  (VVCPs).  In  fact,  it 
would  be  difficult  to  complete  an 
adequate  watershed  analysis  without 
having  considered  cumulative  impacts. 
NMFS  is  confident  that  state  WCP 
guidelines  will  be  able  to  offer  sufficient 
technical  advice  so  that  entities 
developing  WCPs  will  be  able  to  meet 
the  cumulative  impacts  requirement. 

Comment  105:  Some  commenters 
held  that  the  rules  failed  to  regulate 
activities  consistent  with  their 
incremental  effects,  and  that  the  effect 
of  the  rules  would  be  to  focus  NMFS 
staff  time  on  urbanized  areas,  while 
greater  benefit  could  be  gained  by 
identifying  habitat  areas  where  the  most 
good  could  be  achieved  at  the  least  cost, 
and  then  bringing  Federal,  state,  and 
local  resources  to  bear  upon  those  areas. 
Other  commenters  expressed  concern 
that  the  rules  would  disproportionately 
regulate  the  impacts  of  habitat 
modification  compared  to  the  impacts  of 
harvest  activities. 

Response:  NMFS  does  not  believe  that 
the  4(d)  rules  fail  to  regulate  activities 
consistent  with  their  incremental 
effects.  The  4(d)  rules  "regulate" 
primarily  by  putting  into  place  the  ESA 
section  9  take  prohibitions.  This  take 
prohibition  applies  to  all  activities, 
regardless  of  their  incremental  impact 
on  a  listed  species.  The  rules  then 
identify'  certain  activities  that  already 
conserve  the  species  and  for  which  no 
additional  ESA  regulation  (i.e.,  take 
prohibitions)  are  necessary.  These 
activities  span  a  broad  range  and 
include  research,  aiding  stranded 
salmonids,  managing  harvest  and 
hatcheries,  and  land  uses  such  as 
forestry,  development,  and  road 
maintenance.  NMFS  hopes  to 
continually  expand  the  scope  of  these 
limits  to  encompass  additional  activities 
not  currently  addressed  by  limits, 
wherever  such  efforts  are  biologically 
warranted. 

Limits  for  Scientific  Research  and 
Rescue/Salvage 

Comment  106:  Several  commenters 
stated  that  the  ESA  4(d)  limit  for 
scientific  research  activities  (research 
limit)  would  place  excessive  reporting 
requirements  on  state  fisheries  agencies 
and  that  these  agencies  lacked  the 
funding  and  staffing  to  accommodate 
the  additional  workload. 
1 1         Response:  NMFS  acknowledges  that, 
as  a  result  of  promulgating  the  take 
prohibitions,  state  fisheries  agencies 
will  now  have  a  higher  level  of 
accountability  for  reporting  take  of 
listed  salmonids  and  that  some  ESA- 
related  reporting  will  be  new  for  these 
agencies.  However,  all  of  the  affected 
agencies  currently  oversee  research 


permit  processes  for  fish  sampling  in 
state  waters  and  NMFS  believes  that  the 
workload  associated  with  this  limit 
should  be  comparable  with  state 
reporting/recordkeeping  requirements 
already  in  place.  Much  of  the 
information  NMFS  is  requiring  under 
the  research  limit  is  currently  generated 
by  the  state's  permit  process,  which 
presently  covers  all  entities  (e.g.. 
Federal,  academic,  private,  and  other 
state  agency  researchers)  other  than 
biologists  employed  by  the  state 
fisheries  agency.  However,  these  agency 
biologists  typically  produce  research 
summaries  that  NMFS  believes  could  be 
efficiently  translated  into  the  annual 
state  reports  supporting  this  limit. 

Moreover,  a  major  impetus  for 
providing  the  research  limit  is  to  allow 
the  state  fisheries  agencies  to  continue 
to  oversee  and  coordinate  research 
efforts  for  listed  salmonids.  The  ESA's 
section  10  permitting  process  does  not 
always  facilitate  state  oversight/ 
coordination  and  NMFS  believes  that  it 
is  advisable  to  minimize  research 
impacts  by  streamlining  the  research 
review  process  in  a  manner  that  fosters 
active  participation  by  state  fisheries 
agencies.  It  is  worth  noting  that  as  a 
result  of  previous  4(d)  rulemaking  (50 
CFR  223.204(a)(4)),  ODFW  has 
successfully  coordinated  and  reported 
scientific  takings  per  a  1997  research 
limit  involving  listed  coho  salmon  in 
southern  Oregon.  NMFS  will  work 
closely  with  all  of  the  affected  states  and 
research  entities  to  expand  on  this 
success  while  minimizing  the  reporting 
workload  by  incorporating  existing  state 
processes  into  those  supporting  the  4(d) 
limit  for  scientific  research. 

Comment  107:  Some  commenters 
asked  whether  research  involving  direct 
take  of  listed  salmon  and  steelhead 
would  still  require  a  section  10  permit 
and  whether  incidental  take  would  be 
covered  under  the  ESA  4(d)  rule. 

Response:  Research  emd  monitoring 
activities  involving  either  directed  or 
incidental  take  of  the  14  ESUs  identified 
in  this  rule  are  covered  by  this  4(d} 
limit.  Therefore,  state-approved 
activities  covered  by  this  limit  would 
not  need  to  go  through  a  separate 
section  10  permit  process.  However,  if 
the  research  is  not  covered  by  the 
research  limit,  then  an  applicant  would 
need  to  obtain  an  ESA  section  10  permit 
before  conducting  research  that  could 
take  a  listed  salmonid. 

Comment  108:  Several  commenters 
were  confused  by  the  language 
describing  provisions  under  "Continuity 
of  Scientific  Research"  and  requested 
clarification  as  to  what  applications 
were  needed  and  when  take 
prohibitions  would  become  effective. 


Response:  As  described  in  the 
proposed  rules,  NMFS  is  concerned 
with  the  potential  for  disrupting 
ongoing  scientific  research,  monitoring, 
and  conservation  activities,  especially 
during  the  coming  summer/fall  field 
seasons.  Therefore,  the  agency  is 
providing  a  temporary'  limit  on  the  take 
prohibitions  to  allow  such  activities  to 
continue  until  March  7,  2001  so  that  the 
necessary  paperwork  can  be  processed. 
However,  to  qualify  for  this 
"temporary"  limit,  researchers  must 
submit  a  section  10  permit  application 
to  the  Assistant  Administrator  for 
Fisheries  (AA).  NOAA  by  October  10, 
2000  for  research  activities  affecting 
listed  fish  in  any  of  the  14  salmon  or 
steelhead  ESUs  identified  in  this  rule. 
Applicants  would  be  subject  to  take 
prohibitions  only  after  their  permit 
application  is  denied,  rejected  as 
insufficient,  or  the  "temporary"  limit 
period  expires,  whichever  occurs 
earliest.  Researchers  failing  to  submit  an 
application  by  October  10,  2000  would 
be  subject  to  take  prohibitions  begiiming 
on  September  8,  2000  for  the  seven 
steelhead  ESUs  and  on  January  8,  2001 
for  the  seven  salmon  ESUs.  NMFS  will 
make  every  effort  to  respond  to 
applicants  in  a  timely  fashion.  However, 
researchers  are  advised  to  prepare  for 
unavoidable  delays  that  may  result  from 
the  anticipated  load  of  section  10  permit 
applications  that  will  be  presented  to 
NMFS. 

Parties  requesting  coverage  under  the 
ESA  4(d)  limit  on  scientific  research 
activities  should  consult  with  the 
ODFW,  the  California  Department  of 
Fish  and  Game  (CDFG),  the  Idaho 
Department  of  Fish  and  Game  (IDFG),  or 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  to  determine  when 
related  applications  are  due  to  these 
oversight/coordination  agencies.  By 
October  10,  2000,  NMFS  will  expect 
these  agencies  to  submit  a  letter  of 
intent  to  the  AA,  NOAA.  summarizing 
the  types  of  research  to  be  covered 
under  the  4(d)  limit  for  any  of  the  14 
salmon  or  steelhead  ESUs  identified  in 
this  rule.  This  letter  will  serve  as  a 
placeholder  for  these  agencies  (and  the 
entities  identified  in  their  letter)  until 
they  can  submit  to  NMFS  a  more 
comprehensive  assessment  of  scientific 
research  activities  planned  for  the  2001 
research  season.  Take  prohibitions  for 
these  applicants  would  become  effective 
after  their  application  for  the  4(d)  limit 
is  either  rejected  by  NMFS  or  the 
"temporary"  limit  period  expires, 
whichever  occurs  earliest.  Applicants 
failing  to  submit  a  letter  of  intent  by 
October  10,  2000  would  be  subject  to 
take  prohibitions  beginning  on 


September  8,  2000  for  the  seven 
steelhead  ESUs  and  on  January  8,  2001 
for  the  seven  salmon  ESUs.  NMFS  will 
work  closely  with  the  affected  state 
agencies  and  researchers  to  select 
suitable  reporting  time  frames  and 
minimize  the  disruption  of  research 
efforts. 

Comment  109:  Several  commenters 
requested  that  NMFS  expand  the  ESA 
4(d)  limit  on  scientific  research 
activities  to  include  research  by  tribal 
fisheries  biologists.  Others  requested 
that  NfMFS  include  a  regulatory 
obligation  for  the  states  and  NMFS  to 
include  tribes  in  reviewing  scientific 
research  and  monitoring  efforts  subject 
to  the  ESA  4(d)  limit. 

Response:  NMFS  has  provided  a 
separate  4(d)  rule  for  Tribal  Plans 
(including  research  and  monitoring 
activities)  (published  elsewhere  in  this 
Federal  Register  issue)  the  purpose  of 
which  li  to  establish  a  process  that  will 
meet  the  conservation  needs  of  listed 
species  while  respecting  tribal  rights, 
values,  and  needs.  A  tribe  intending  to 
conduct  research-related  actions  that 
may  take  threatened  salmonids  could 
submit  a  Tribal  Plan  to  NMFS  for 
consideration  under  the  4(d)  rules.  In 
addition,  tribes  have  the  opportunity  to 
have  tribal  research  activities  covered 
under  the  research  limit  for  salmon  and 
steelhead.  so  long  as  the  activities  are  in 
accord  with  state  reporting  requirements 
specified  in  that  limit. 

NMFS  does  not  believe  it  is  necessary 
to  include  a  regulatory  obligation  under 
4(d)  that  requires  states  to  include  a 
tribal  co-manager  review  and 
concurrence  process  for  research/ 
monitoring  activities.  There  are  ample 
opportunities — both  formal  and 
informal — for  Federal,  state,  and  tribal 
co-managers  to  coordinate  salmonid 
research  and  monitoring  efforts  and 
NMFS  will  continue  to  encourage  such 
collaborative  efforts.  In  addition,  NMFS 
recognizes  its  responsibilities  to  confer 
with  the  tribes  on  ESA  issues  and  will 
use  this  dialogue  to  ensure  that  tribal 
concerns  are  addressed.  NMFS  will 
make  available  to  interested  parties  the 
documents  describing  the  research  and 
monitoring  conducted  under  either  the 
tribal  4(d)  limit  or  the  salmon/steeUiead 
research  limit. 

Comment  110:  Some  commenters 
stated  that  the  research  limit  was  too 
narrowly  defined  and  should  be 
expanded  to  apply  to  other  state  and 
non-governmental  entities  (e.g.,  state 
water  quality  agencies,  watershed 
councils,  and  sportsman  groups).  Others 
requested  that  NMFS  clarify  what  is 
meant  in  the  research  limit  by 
"oversight"  and  "coordinated." 


Response:  NMFS  believes  that  the 
state  fisheries  agencies  are  in  the  best 
position  to  oversee  and  coordinate 
scientific  research  and  monitoring 
efforts  involving  listed  salmonids. 
While  other  entities  (e.g.,  other  state 
agencies,  academics,  consultants,  etc.) 
have  considerable  expertise  in  fisheries 
research,  none  have  the  clear 
management  responsibility  for 
salmonids  that  is  vested  with  the  state 
fisheries  agencies.  Moreover,  NMFS  is 
concerned  that  expanding  this  limit  to 
include  numerous  entities  would  hinder 
the  coordination  of  research  efforts. 
NMFS  encourages  coordination  as  a 
means  to  minimize  research  impacts  on 
listed  salmonids  while  facilitating  data 
exchange  and  interpretation. 

NMFS  agrees  that  minor 
modifications  to  this  limit's  description 
will  help  clarify  the  agency's  intent  for 
"oversight"  and  "coordination."  For 
example,  with  respect  to  "oversight," 
NMFS  does  not  believe  that  a  state 
fishery  agency  must  directly  supervise 
or  inspect  every  research  project. 
Instead,  NMFS  intended  that  research 
efforts  covered  by  the  ESA  4(d)  limit 
should  merely  be  identified  and 
approved  by  the  appropriate  state 
fishery  agency.  The  identification  and 
approval  processes  should  constitute 
nominal  extensions  of  the  pre-existing 
system  for  obtaining  a  state  research/ 
collection  permit.  In  addition,  NMFS' 
emphasis  on  "coordination"  was  to 
encourage  the  state  fisheries  agencies  to 
establish  and  improve  upon 
mechanisms  for  organizing  research  and 
monitoring  of  listed  salmonids.  Such 
coordination  could  occiu  at  a  state-wide 
level  (e.g.,  the  Oregon  Plan  for  Salmon 
and  Watersheds),  at  a  level  addressing  a 
particular  ESU  (e.g.,  Washington's  Hood 
Canal  and  Eastern  Strait  of  Juan  de  Fuca 
Summer  Chum  Recovery  Plan),  or 
watershed.  No  matter  what  the  level, 
however,  the  state  fisheries  agencies 
will  still  need  to  provide  NMFS  with 
the  requisite  aimual  reports.  NMFS  will 
continue  to  work  with  the  affected  states 
to  better  define  the  reporting 
requirements  supporting  this  limit, 
maximize  the  information  being 
gathered  on  fish  and  wildlife  species 
(while  minimizing  impacts  on 
threatened  and  endangered  species), 
and  ensure  that  sound  research 
proceeds  unencumbered  by  regulatory/ 
permitting  requirements. 

Comment  111:  Some  requested  that 
this  limit  be  made  aveiilable  to  Federal 
researchers  and  asked  for  clarification 
on  the  relationship  between  this  limit 
and  ESA  section  10  permits. 

Response:  NMFS  clarifies  that  Federal 
research  and  monitoring  activities  could 
be  covered  under  the  research  limit. 


Federal  lands  encompass  vast  areas  of 
salmonid  habitat  in  the  Pacific 
Northwest  and  California,  and  Federal 
research  efforts  contribute  vital 
information  about  these  species. 
Therefore,  NMFS  believes  it  is  necessary 
and  advisable  to  provide  the 
opportunity  for  Federal  researchers  to 
receive  coverage  under  the  research 
limit.  Such  coverage  would  obviate  the 
need  for  an  ESA  seciion  10  permit  for 
these  Federal  researchers.  Still,  in 
deference  to  the  need  for  close 
coordination  with  state  and  other  efforts 
(plus  the  fact  that  Federal  researchers 
will  still  need  research  and  collection 
permits  from  the  state  fisheries 
agencies).  Federal  research  will  only  be 
covered  under  the  ESA  4(d)  limit  when 
that  research  is  overseen  by  or 
coordinated  with  a  state  fisheries  agency 
that  is  willing  and  able  to  report  on  the 
Federal  research  effort.  Also,  it  is 
important  to  note  that  coverage  under 
the  research  limit  would  not  relieve 
Federal  agencies  of  their  duty  under 
section  7  of  the  ESA  to  consult  with 
NMFS  if  actions  they  fund,  authorize,  or 
carry  out  may  affect  listed  species. 

Comment  112:  Some  commenters 
contended  that  NMFS  was  placing 
unnecessary  constraints  on 
electrofishing  as  a  sampling  technique. 
Several  requested  clarifications  and 
revisions  to  specific  protocols  described 
in  NMFS'  "Guidelines  for  Electrofishing 
Waters  Containing  Salmonids  Listed 
Under  the  Endangered  Species  Act" 
(NMFS,  2000a),  in  particular  they 
sought  revisions  in  the  guidelines 
pertaining  to  numeric  standards/settings 
and  documenting  crew  experience  and 
sampling  history.  One  commenter 
requested  that  NMFS  expand  the  limit 
and  guidelines  to  address  electrofishing 
from  boats. 

Response:  NMFS  contends  that  the 
guidelines  are  both  reasonable  and 
necessary  for  the  conservation  of  listed 
salmon  and  steelhead  ESUs.  The 
literature  is  replete  with  evidence  to 
support  NMFS'  concerns  that 
electrofishing  can  be  particularly 
harmful  to  salmonids  and  other  fishes 
(see  review  by  Nielsen,  1998).  Before 
distributing  the  existing  guidelines  in 
1998,  NMFS  held  a  workshop  and 
distributed  the  subsequent  guidelines 
for  peer  review.  The  resulting  guidelines 
reflect  reasonable  and  prudent  measures 
for  minimizing  the  adverse  effects  of 
electrofishing.  NMFS  will  continue  to 
encourage  researchers  to  use  other  less 
invasive  techniques  (e.g.,  traps  and 
snorkeling  surveys),  but  recognizes  that 
electrofishing  has  utility,  or  is  the  only 
practical  alternative  in  certain  study 
designs. 
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With  respect  to  specific  concerns 
about  the  electrofishing  guidelines, 
NMFS  disagrees  with  most  of  the  issues 
raised  and  believes  that  only  minor 
modifications  are  warranted  in  these 
protocols.  For  example,  the  agency 
disagrees  with  several  commenters  that 
requiring  conductivity  measurements 
would  impose  an  onerous  and  costly 
burden  on  researchers.  It  is  well  knowTi 
that  water  conductivity  is  one  of  the 
most  critical  parameters  determining 
electrofishing  impacts  and  conductivity 
meters  are  both  inexpensive  and  readily 
available.  The  concerns  that  NMFS  is 
requiring  too  much  documentation  (e.g., 
logging  crew  experience  and  data  on 
sampling  results)  are  also  unsound. 
Most,  if  not  all,  reseeirchers  record  the 
time  spent  (e.g..  time  counters  are  an 
integral  part  of  most  backpack  units) 
and  results  of  electrofishing  surveys 
(e.g.,  numbers  of  fish  encoimtered, 
injuries  observed,  site  conditions,  etc.). 
These  logs  aid  fish  by  helping  to 
improve  the  researcher's  technique  and 
can  form  the  basis  for  training  new 
operators. 

With  respect  to  boat  electrofishing, 
NMFS  has  serious  concerns  with  this 
technique  because  it  has  even  greater 
potential  for  seriously  injiu-ing  listed 
salmonids.  For  example,  the  technique 
can  employ  electrical  output  that  is  an 
order  of  magnitude  greater  than 
backpack  electrofishing  units,  and 
environmental  conditions  can  seriously 
limit  a  researcher's  ability  to  minimize 
impacts  on  listed  fish  (e.g.,  adult 
salmonids  in  large  and  turbid  stream 
reaches).  NMFS  has  not  developed 
suitable  guidelines  for  this  sampling 
technique  and  will  continue  to  request 
that  researchers  desiring  to  employ 
electrofisher  boats  apply  to  NMFS  via 
the  ESA  section  10  permit  process. 
Comment  113:  Some  commenters 
requested  that  NMFS  clarif\-  which 
entities  would  be  covered  under  the 
limit  for  rescue  and  salvage  actions  and 
better  define  what  constitutes  an 
"emergency"  under  this  limit.  One 
commenter  requested  that  NMFS 
specifically  allow  electrofishing  under 
the  rescue/salvage  limit, 
I         Response:  The  regulations  pertaining 
to  this  limit  state  that  rescue/salvage  can 
be  conducted  by  "any  employee  or 
designee  of  NMFS,  FWS,  any  Federal 
land  management  agencv.  IDFG, 
\VT)F\V,  QDFW.  CDFG,  or  any  Tribe."  A 
designee  of  the  listed  entities  is  any 
individual  that  the  Federal  or  state 
fishery  agency,  or  other  co-manager  has 
authorized  in  writing  to  perform  the 
rescue/salvage, 

While  it  is  not  possible  to  characterize 
all  scenarios  constituting  an 
"emergency"  for  listed  salmonids,  fish 


strandings  resulting  from  natiual  or 
human-induced  events  are  probably  the 
most  common  type  encountered.  For 
example,  an  emergency  condition  may 
exist  as  a  result  of  dewatering  (e.g.,  for 
irrigation),  damming,  drought 
conditions,  or  when  fisted  fish  become 
stranded  in  chaimels  or  ponds  following 
a  flood  event,  landslide,  or  debris 
torrent.  Chemical  spills  associated  with 
industrial  effluents  or  vehicular 
accidents  (e.g.,  train  or  automobile 
accidents)  have  also  been  known  to 
create  an  emergency  for  salmon  and 
steelhead.  These  are  just  a  few  examples 
of  scenarios  that  the  employees  or 
designees  might  face.  Obviously 
professional  judgement  will  need  to  be 
applied  at  the  scene  of  an  emergency  to 
determine  if  and  how  listed  fish  should 
be  rescued. 

NMFS  concurs  that  electrofishing  is 
permissible  when  there  is  no  better 
technique  for  safely  removing  stranded 
fish  under  the  rescue/salvage  limit. 
However,  the  electrofishing  should  be 
conducted  in  accordance  with  NMFS' 
backpack  electrofishing  guidelines. 

Fishery,  Hatchery,  and  Genetic 
Management  Activities 

Comment  114:  Some  commenters 
stated  that  the  proposed  ESA  4(d)  rule's 
potentially  grant  broad  exemptions  for 
taking  listed  species  in  hatchery 
programs  and  fisheries  and  that  these 
limitations  should  be  omitted  or 
tightened  to  better  control  hatchery  and 
harvest  practices. 

Response:  The  final  rules  establish 
explicit  criteria  and  standards  that 
hatcheries  and  harvest  activities  must 
adhere  to  in  order  for  them  to  be  eligible 
for  limitations  on  section  9  take 
prohibitions.  The  criteria  include 
detailed  plans,  risk  assessments,  and 
monitoring  and  evaluation  and  are 
similar  to  what  has  been  required  for 
section  10  permits  in  the  past.  The 
Fishen,-  Management  Evaluation  Plans 
(FMEPs)  and  Hatchery  Genetic 
Memagement  Plans  (HGMPs)  will  be 
evaluated  using  the  same  standards 
used  to  examine  section  10  permit 
applications.  The  limits  for  hatcheries 
and  harvest  will  not  decrease  the  level 
of  protection  for  listed  species. 

Comment  1 15:  There  was  general 
support  for  the  concepts  detailed  in  the 
technical  document  "Viable  Salmonid 
Populations."  However,  there  was  much 
concern  over  how  to  apply  these 
concepts  in  actuality.  A  number  of 
commenters  stated  that  in  most  cases 
there  would  not  be  enough  information 
to  determine  population  structure  and 
abundance  thresholds.  Many 
conunenters  thought  VSP  should  be 


implemented  through  NMFS'  recovery 
planning  efforts. 

Response:  NMFS  realizes  that  a 
substantial  amount  of  information  needs 
to  be  generated  in  order  for  FMEPs  and 
HGMPs  to  be  consistent  with  the 
"Viable  Salmon  Populations"  technical 
document.  Ideally,  that  information 
would  arise  out  of  the  technical  phase 
of  the  recovery  planning  process. 
However,  even  if  all  the  data  are  not  yet 
available,  the  concepts  contained  in 
VSP  are  valid  and  will  still  be  used  to 
help  develop  and  evaluate  FMEPs  and 
HGMPs.  Determining  "critical"  and 
"viable"  thresholds  in  the  management 
plans  allows  actions  to  be  tied  to  the 
status  of  listed  fish  in  a  particular 
population  or  management  luiit.  If  a 
population  or  management  unit  is  at 
critical  levels,  actions  must  be  strictly 
controlled  and  not  impede  recovery.  At 
viable  levels,  the  population  or 
management  unit  is  healthy  and  more 
flexibility  exists  for  fisheries  and 
hatchery  management.  NMFS  will  work 
with  the  co-managers  to  apply  VSP  to 
the  greatest  extent  possible  for  any  given 
management  unit.  As  additional 
monitoring  and  evaluation  are 
completed  in  the  futiu^  and  as  recovery 
plans  are  developed,  the  FMEPs  and 
HGMPs  will  be  revised. 

Comment  116:  Some  conmienters 
suggested  that  no  progeny  of  listed  fish 
that  were  spawmed  in  a  hatchery  should 
be  considered  listed  under  the  ESA. 

Response:  Listed  fish  may  be  taken 
into  a  hatchery  for  spawning  as  a  last 
resort  to  conserve  the  species.  Before 
this  can  occur,  an  approved  HGMP  or 
ESA  section  10  permit  must  be 
obtained.  The  HGMP  or  section  10 
permit  specifies  the  number  of  listed 
fish  that  can  be  taken  into  the  hatchery. 
The  status  of  the  (artificially 
propagated)  progeny  of  these  fish  is 
determined  at  the  time  the  species  is 
listed  (i.e..  stated  in  the  final  listing 
determination).  If  the  hatchery  program 
is  part  of  an  ESU  where  the  progeny  of 
listed  fish  spawned  in  a  hatchery  are 
considered  to  be  fisted,  NMFS  may 
proceed  through  rulemaking  to  delist 
hatchery  progeny  once  an  HGMP  or 
section  10  permit  is  in  place. 

Comment  117:  Some  commenters 
questioned  the  strategy  of  restricting 
steelhead  fisheries  to  areas  where  only 
hatchery-marked  steelhead  are  expected 
to  occxu'  and  prohibiting  the  retention  of 
listed  steelhead.  It  was  asserted  that  this 
policy  could  be  a  disincentive  for  local 
recovery  efforts  because  healthy, 
naturally  reproducing  populations  of 
fish  could  not  be  utilized  if  the 
population  recovers. 

Response:  NMFS  agrees  that 
recreational  fisheries  should  not  be 
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limited  to  streams  where  only  hatchery 
fish  are  present.  NMFS  intends  to 
manage  fisheries  based  upon  a  listed 
ESU's  status  and  a  given  fisheries' 
impacts  on  that  status.  The  ultimate  goal 
is  to  recover  and  maintain  natural,  self- 
sustaining  ESUs  so  that  ESA  protections 
are  no  longer  necessary.  Under  the  VSP 
concept,  if  a  steelhead  population  has 
recovered  to  viable  abundance  levels, 
more  harvest  impacts  could  be  allowed 
than  would  be  advisable  for  an  adjacent 
population  whose  status  is  poor. 

Comment  118:  Several  commenters 
requested  clarification  on  the  meaning 
and  purpose  of  sanctuary  areas,  and 
some  questioned  the  rationale  for  not 
requiring  the  designation  of  sanctuary 
areas  in  FMEPs  under  the  salmon  ESA 
4(d)  rule,  but  requiring  them  in  FMEPs 
under  the  steelhead  4(d)  rule.  (Note:  the 
proposed  4(d)  rule  for  salmon  (65  FR 
170,  January  3,  2000)  was  published 
separately  from  the  proposed  rule  for 
steelhead  (64  FR  73479,  December  30, 
1999).  The  two  proposed  rules  have 
been  combined  in  this  final  rule.) 

Response:  NMFS  defines  sanctuary 
areas  in  the  FMEPs  as  areas  that  are 
closed  to  fishing.  NMFS'  intent  is  to 
provide  areas  where  juvenile  and  adult 
fish  are  not  exposed  to  any  fishing- 
related  pressure  or  mortality  (including 
catch  and  release  fisheries,  which  can 
have  an  associated  incidental  mortality). 
Tributary  streams  or  stream  reaches  that 
are  the  primary,  core  areas  where  listed 
fish  spawn  and  rear  in  a  given 
watershed  would  be  good  areas  to 
designate  as  sanctuaries. 

Establishing  sanctuary  areas  is 
especially  important  for  species  (like 
steelhead)  that  can  spend  several  years 
rearing  in  fresh  water  and  may  be 
exposed  to  multiple  fishing  seasons. 
Juvenile  salmon  are  generally  less 
vulnerable  to  fishing  because  they 
typically  emigrate  to  the  ocean  by  the 
time  they  are  one  year  old.  However, 
some  juvenile  salmon  (e.g..  sockeye)  can 
also  exhibit  extended  freshwater 
residence.  NMFS  agrees  that  sanctuaries 
should  also  be  included  in  the  FMEPs 
developed  for  the  listed  salmon  ESUs. 
The  extent  of  the  existing  (and  future) 
sanctuary  areas  for  juvenile  and  adult 
fish  wall  be  evaluated  on  an  ESU-by- 
ESU  basis  when  the  FMEPs  are 
reviewed. 

Comment  119:  One  commenter 
contended  that  sanctuaries  may  be 
difficult  to  establish  in  many  California 
river  systems  (e.g.,  Central  Valley 
streams)  and  asked  how  many 
sanctuaries  would  be  needed  to  get 
NMFS'  approval  of  an  FMEP. 

Response:  NMFS  agrees  that  it  may  be 
difficult  to  designate  sanctuaries  in  the 
Central  Valley  system  given  that  the 


majority  of  historical  habitat  is  now 
inaccessible  to  fish.  However,  there  are 
other  accessible  river  systems  inhabited 
by  the  three  steelhead  ESUs  covered  by 
this  ESA  4(d)  rule  that  currently  do  not 
offer  sanctuary  protection  in  critical 
spawning  and  rearing  habitats.  The 
FMEP  process  will  allow  NMFS  to  work 
with  co-managers  in  establishing 
angling  sanctuaries  in  these  areas  to 
further  protect  and  conserve  steelhead 
while  still  allowing  appropriate  angling 
opportunities  to  proceed.  The 
appropriate  numbers  of  sanctuaries  will 
arise  out  of  the  FMEP  development 
process. 

Comment  120:  Some  commenters 
questioned  whether  the  FMEP  process  is 
necessary  for  sport  angling  and 
contended  that  developing  elaborate 
FMEPs  is  not  the  best  use  of  limited 
technical  and  restoration  resources. 

Response:  The  FMEP  process  will 
make  it  easier  to  work  with  the  co- 
managers  in  making  sure  that  sport 
fishing  activities  comply  with  the  intent 
of  this  limit.  While  the  amount  of 
information  that  NMFS  requires  for 
FMEP  approval  will  be  similar  to 
information  required  for  an  ESA  section 
10  incidental  take  permit,  the  FMEP 
route  provides  a  longer-term  framework 
fot  fisheries  management  and  is  thus 
more  efficient  over  time  in  addressing 
recreational  fishing  impacts  on  listed 
species. 

Comment  121:  Some  commenters 
requested  that  recreational  fisheries  in 
California  receive  a  limit  on  the  take 
prohibitions  because  they  are  likely  to 
have  only  minor  impacts  on  listed 
species. 

Response:  NMFS  recognizes  that 
CDFG  has  instituted  conservative 
fishing  regulations  in  many  of  the 
steelhead-bearing  streams  found  in 
California.  These  regulations  allow  for 
continued  angling  opportunities,  where 
appropriate,  while  providing  some  level 
of  protection  for  listed  steelhead 
through  gear,  season,  and  area 
restrictions.  Although  take  associated 
with  modem  recreational  fisheries  has 
not  been  identified  as  a  major  reason  for 
the  depressed  status  of  many  California 
steelhead  ESUs  (NMFS,  1996),  there  is 
still  a  general  lack  of  monitoring  from 
which  to  derive  reliable  quantitative 
estimates  of  impacts  in  selected 
steelhead  streams  (e.g.,  Antelope,  Deer, 
and  Mill  Creeks  in  the  Central  Valley 
steelhead  ESU).  In  addition,  take 
provisions  and  angling  regulations  may 
need  to  be  more  restrictive  in  areas 
where  habitat  conditions  are  not 
properly  functioning  and  angling 
pressure  would  exacerbate  the  risks 
faced  by  a  listed  population.  An 
approved  FMEP  would  provide  the 


means  to  identify  these  monitoring  gaps 
and  open  the  way  for  agreements  with 
co-managers  on  instituting  appropriate 
measures  and  securing  funding  sources. 

Comment  122:  NMFS  should  not 
require  FMEP  monitoring  that  is 
physically  or  fiscally  impractical. 

Response:  NMFS  agrees  with  this 
conunent  and  will  make  every  effort  to 
work  cooperatively  with  co-managers  to 
identify  resource  monitoring  and 
assessment  requirements  on  an  ESU-by- 
ESU  basis.  The  required  level  of 
monitoring  will  be  tied  to  a  population's 
status  and  the  degree  to  which  a  specific 
fishery  poses  risks  to  that  population. 
There  is  sufficient  flexibility  in  the  ESA 
4(d)  rule  to  accommodate  the  immediate 
staffing  and  funding  shortfalls.  One  of 
the  integral  parts  of  the  FMEP  process, 
however,  will  be  to  identif}'  the  level  of 
monitoring  and  assessment  needed  to 
adequately  address  the  impacts  of 
recreational  angling  on  listed  species  in 
a  given  ESU.  Strategies  for  prioritizing 
monitoring  needs  based  on  funding  and 
staffing  capabilities  will  be  stipulated  in 
letter  of  concurrence  NMFS  crafts  in 
response  to  an  approved  FMEP. 

Comment  123:  Several  comments 
addressed  the  use  of  barbed  hooks  in 
recreational  fisheries  for  trout  and 
steelhead.  One  commenter  questioned 
the  scientific  basis  for  disallowing 
barbed  hooks  in  adult  steelhead 
fisheries.  Other  commenters  believed 
that  catch  and  release  mortality  could  be 
significantly  reduced  by  requiring  the 
use  of  barbless  hooks. 

Response:  The  available  scientific 
data  have  not  shown  that  using  barbless 
hooks  consistently  or  significantly 
reduces  catch  and  release  mortality  in 
trout  and  steelhead  fisheries,  and  the 
ESA  4(d)  rule  does  not  require  barbless 
hooks  in  recreational  fisheries. 
However,  NMFS  believes  certain  fishery 
situations  could  warrant  the  use  of 
barbless  hooks  to  minimize  potential 
impacts  on  listed  fish. 

Comment  124:  Several  commenters 
were  concerned  with  language  in  the 
ESA  4(d)  rules  relating  to  restrictions  on 
resident  species  fisheries.  Some 
contended  that  restrictions  should  be 
placed  on  any  fishery  (resident  or 
anadromous  species)  that  substantially 
affects  listed  fish.  Others  believed  the 
restrictions  to  be  excessive  and  stated 
that  NMFS  should  more  fully  assess  the 
impacts  of  resident  species  fisheries  on 
listed  salmon  and  steelhead. 

Response:  All  fisheries  that 
potentially  affect  listed  salmon  and 
steelhead  must  be  evaluated  in  the 
appropriate  FMEP.  NMFS'  intent  is  to 
point  out  the  fact  that  some  resident 
species  fisheries  can  affect  listed  fish.  In 
these  circumstances,  the  FMEP  must 
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include  angling  regulations  for  resident 
species  fisherie;,  that  minimize  any  take 
of  listed  species.  An  FMEP  may  also 
include  restrictions  on  anadromous 
fisheries  to  ensure  that  listed  species  are 
conserved. 

Comment  125:  One  commenter  stated 
the  need  to  clarify  certain  definitions 
used  in  relation  to  the  hatchery 
programs.  It  was  asserted  that  several 
hatchery  programs  still  have  definitions 
of  "natural"  fish  that  seriously  obscure 
the  differences  between  wild  and 
hatcher\'-produced  fish.  The  commenter 
stated  that  the  HGMPs  should  address 
this  problem. 

Response:  NMFS  agrees  with  this 
comment.  Therefore,  to  clarify,  NMFS 
generally  uses  the  terms  "natural"  and 
"hatcherv"  to  describe  the  origin  of 
anadromous  fish  following  the 
definitions  found  in  Bjornn  and  Steward 
(1990):  hatcherv-  fish  are  those  that, 
rpgardless  (if  parent  stock,  have  been 
spawned,  incubated,  hatched  or  reared 
m  a  hatchery  or  other  artificial 
production  facility.  Natiirally  produced 
fish  are  those  that  result  from  natural 
spawning  in  streams.  As  VVaples  (1991) 
stated,  the  terms  wild  and  natural  are 
used  synonymously  to  refer  to  naturally 
produced  fish  without  regard  to  the 
origin  of  the  parent  stock. 

Comment  126:  The  HGMP  and  FMEP 
templates  should  be  referenced  in  the 
4(d)  rules. 

Response:  This  suggestion  has  merit 
and  language  in  this  final  rule  has  been 
duly  altered.  The  templates  are  available 
on  NMFS'  Northwest  Region  website 
{www.nwT.noaa.gov). 

Comments  related  to  the  criteria 
established  for  FMEPs  and  HGMPs 
Comment  127:  Some  commenters 
questioned  the  assertion  in  the  harvest 
limit  that  at  critical  threshold  levels, 
harvest  actions  must  not  appreciably 
increase  the  genetic  and  demographic 
risks  facing  the  population.  They  stated 
that  this  policy  does  not  ensure  the 
conservation  of  listed  species  and  that 
any  populations  that  are  at  critical 
threshold  levels  should  not  be  put  at 
risk.  They  asserted  that  har\'est  should 
be  \  ery  restricted  or  totally  eliminated 
when  a  population  reaches  critical 
levels. 

Response:  When  a  population  within 
a  listed  ESU  is  at  critical  levels,  impacts 
from  fisheries  must  be  stricdy 
controlled.  No  fisher\^  will  be  allowed 
under  the  ESA  which  jeopardizes  the 
continued  existence  of  an  ESU.  In  some 
cases  it  may  be  necessarv  to  close  or 
curtail  fisheries  tn  protect  listed  fish. 
The  intent  of  this  language  was  to 
realize  that  incidental  har\'est  mav 
occur  even  under  a  tightly  regulated 
fishery  regime.  Anadromous  salmonids 


have  a  vast  migratory  distribution  and 
may  be  incidentally  intercepted  in 
fisheries  occurring  in  other  regions. 
NMFS  will  evaluate  FMEPs  to  ensure 
that  the  harvest  regime  will  protect 
individual  populations  and  allow  the 
ESU  to  recover  before  being  approved. 

Population-level  assessments  under 
the  ESA  are  meant  to  provide 
information  on  abundance, 
productivity,  structure  and  diversity 
specific  to  each  population,  and  are 
essential  to  determining  an  ESU's 
overall  health.  However,  under  some 
circumstances  the  ESU  as  a  whole  may 
be  viable  even  though  some  individual 
populations  have  not  fully  recovered. 
NMFS  and  the  TRTs  appointed  to  help 
develop  de-listing  criteria  will 
determine  which,  where,  and  to  what 
degree  populations  within  an  ESU  must 
have  "viable  salmonid  population" 
status  to  render  adequate  ESA 
protection  at  the  ESU  level. 

Comment  128:  One  commenter  stated 
that  no  transgenic  or  genetically 
engineered  fish  should  be  allowed  in 
waters  where  listed  fish  reside. 

Response:  No  action  that  jeopardizes 
the  continued  existence  of  listed  species 
is  permitted  under  the  proposed  4(d) 
rules  or  any  other  section  of  the  ESA.  If 
NMFS  assumes  that  'transgenic  or 
genetically  engineered  fish"  are  not 
native  species  and  determines  that  their 
introduction  into  waters  where  listed 
fish  reside  would  not  help  recover  listed 
species,  these  fish  would  likely  be 
prohibited. 

Comment  129:  Some  commenters 
believed  that  the  final  rules  should 
contain  citations  that  demonstrate  the 
validity  (including  associated  risks)  of 
supplementation  as  a  tool  for  recovery. 
Some  organizations  are  doubtful  that 
supplementation  is  effective. 

Response:  There  is  considerable 
scientific  uncertainty  regarding  the 
extent  to  which  benefit  can  be  derived 
from  supplementing  naturally  spawning 
populations  with  hatchery-produced 
fish.  There  are  well-publicized 
examples  of  domesticated,  hatchery- 
produced  salmon  and  steelhead  having 
negative  effects  on  natural  production 
(Kalama  River-Skamania  summer 
steelhead).  There  are  also  examples 
where  artificial  propagation  of  the  local, 
indigenous,  stock  appears  to  have 
increased  or  sustained  the  number  of 
natiu-ally  spawning  fish  (Imnaha  and 
South  Fork  Salmon  River  summer 
chinook,  Upper  Columbia  steelhead. 
Rogue  River  coho).  The  proposed 
HGMPs  require  progreuns  to  be  designed 
using  the  best  current  scientific 
knowledge  in  order  to  identify  and 
manage  risks  and  provide  benefits  to  the 
listed  species.  The  HGMPs  are  reqiiired 


to  identify  goals,  adopt  performance 
standards,  and  conduct  comprehensive 
monitoring  and  evaluation  in  order  to 
help  evaluate  supplementation  success 
and  resolve  any  imcertainties  about  the 
practice. 

Comment  130:  Some  commenters 
stated  that  artificial  propagation  has 
failed  to  maintain  wild  fish  populations 
and  all  hatchery  programs  should  be 
discontinued. 

Response:  Few  of  the  original 
artificial  propagation  programs  were 
designed  to  maintain  wild  populations. 
By  developing  and  implementing 
HGMPs  under  the  ESA,  these  programs 
will  address  wild  population 
conservation  and  recovery.  The  risks 
and  negative  effects  associated  with 
artificial  propagation  programs  are  being 
identified  and  managed.  It  is  true  that 
artificial  propagation  has  not  been  able 
to  maintain  wild  anadromous  fish  when 
dam  building,  habitat  loss,  and  fishing 
has  continued  at  the  established  pace. 
Reforming  hatchery  practices  is 
advisable,  but  discontinuing  all  artificial 
propagation  is  not  necessary  to  restore 
natural  fish  under  all  circimistances.  In 
many  cases,  hatchery  programs  are 
managed  to  minimize  risks  to  wild 
populations  while  providing  other 
benefits,  such  as  supplying  harvestable 
numbers  of  fish  to  meet  treaty  trust 
responsibilities. 

Comment  131:  One  commenter  stated 
that  NMFS  should  not  use  HGMPs  to 
police  compliance  with  (  ourt  orders. 

Response:  NMFS  c  .miot  approve  an 
HGMP  that  does  not  r  imply  with  legal 
mandates  established  by  statute  or  court 
order.  This  criterion  is  intended  to 
remind  the  applicants  that  an  HGMP 
must  be  legally  as  well  as  biologically 
complete. 

Comment  132:  Several  comments 
addressed  the  experimental  nature  of 
supplementation  programs  and  the  need 
for  hatchery  program  goals  to  protect 
genetic  diversity  and  individual  wild 
fish  stocks.  Furthermore,  specific 
concerns  were  raised  about  the  need  to 
ensure  that  monitoring  and  evaluation 
activities  adequately  protect  listed  fish. 

Response:  NMFS  agrees  with  the 
general  thrust  of  these  comments. 
Supplementation  programs  are  viewed 
as  being  experimental;  they  can  vary 
from  program  to  program  depending  on 
the  purpose  of  the  program,  the  species 
targeted,  stock  status,  and  location. 
Because  of  supplementation's 
experimental  nature.  HGMPs  assume  an 
adaptive  management  approach  for  such 
programs  by  requiring  extensive 
monitoring  and  evaluation.  These 
activities  must  be  able  to  identify 
deleterious  effects  on  listed  fish  so  the 
program  can  be  modified.  Furthermore, 
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HGMPs  are  designed  to  protect  genetic 
diversity  in  wild  populations  (both 
listed  and  non-listed)  by  improving 
hatchery  management,  monitoring,  and 
evaluation. 

Comment  133:  Some  commenters 
questioned  how  mining  wild  fish 
populations  for  broodstock  contributes 
to  recovery  when  a  population  is  at  or 
below  the  critical  threshold. 

Response:  When  populations  reach 
critical  levels  and  the  best  available 
scientific  information  indicates  that  the 
demographic  risks  are  greater  than  the 
genetic  risks,  using  artificial 
propagation  to  prevent  imminent 
extinction  may  be  the  least  risky 
alternative.  When  populations  are  at  or 
below  the  critical  level,  the  only 
hatchery  programs  NMFS  is  likely  to 
approve  would  be  for  the  sole  objective 
of  enhancing  the  listed  species' 
propagation  and  survival.  If  the  cause  of 
the  decline  is  short-term,  then  the 
hatchery  program  could  be  reduced 
once  the  population  exceeds  the  critical 
threshold.  If  the  cause  for  the  decline 
cannot  be  remedied  in  the  short-term, 
the  hatchery  can  act  as  a  genetic 
broodstock  bank  and  maintain  the 
population  until  the  causes  for  decline 
can  be  addressed. 

Comment  134:  Some  commenters  had 
concerns  about  NMFS'  decision  making 
process  in  determining  whether  an 
HGMP  adequately  avoids  or  minimizes 
any  deleterious  effects.  They  desired  to 
know  how  the  standards  for  this 
determination  would  be  set  and  sought 
an  exact  description  of  the  monitoring 
program. 

Response:  NMFS  has  developed  a 
detailed  HGMP  template  in 
collaboration  with  scientists  from  the 
other  state  and  Federal  agencies  and 
treaty  Indian  tribes.  The  template  is 
available  on  the  NMFS  Northwest 
Region's  website  at  www.nwr.nmfs.gov. 
The  template  references  many 
documents  that  provide  guidance  on 
artificial  propagation  in  terms  of  setting 
performance  objectives,  identifying, 
evaluating,  and  managing  risks,  and 
monitoring  results.  NMFS'  fishery 
scientists  will  review  the  HGMPs  for 
completeness  and  adequacy.  The 
HGMPs  are  also  being  used  in  sub-basin 
planning  and  in  the  Northwest  Power 
Planning  Council  (NPPC)  funding 
process  where  they  may  be  subject  to 
review  by  fishery  scientists  employed 
by  Council  staff  as  well  as  one  or  more 
layers  of  independent  scientific  review. 
The  HGMPs  will  be  available  for  public 
comment  and  peer  review  before  they 
are  approved.  NMFS  believes  this 
process  will  help  ensure  deleterious 
effects  are  being  adequately  managed. 
However,  all  hatchery  programs  pose 


some  degree  of  unavoidable  risk  to 
natural  populations. 

Comment  135:  One  commenter 
suggested  that  hatcheries  should 
produce  as  many  fish  as  possible  and 
held  that  there  is  no  scientific  basis  for 
favoring  natiual  fish  over  hatchery  fish. 

Response:  NMFS  strongly  disagrees. 
Hatchery  fish  have  been  identified  as 
one  of  the  factors  causing  population 
declines  in  a  number  of  ESUs.  There  is 
a  substantial  body  of  scientific  evidence 
to  show  that  hatchery  fish  can  harm 
natiual  fish  by  preying  on  them, 
competing  with  them  for  food,  shelter 
and  mates,  displacing  them  from  their 
native  habitats,  and  creating  other 
effects. 

Comment  136:  One  commenter  stated 
that  NMFS  failed  to  address  the  issue  of 
hatchery  structures  that  can  block  fish 
passage. 

Response:  Each  HGMP  will  include  a 
section  describing  the  hatchery 
facilities.  It  will  identify  passage  issues 
and  water  withdrawals  and  screening 
facilities.  If  passage  is  an  issue,  it  can  be 
addressed  through  HGMP 
implementation.  Passage  is  also 
evaluated  in  ESA  section  10  permits  for 
hatcheries. 

Comment  137:  One  commenter 
recommended  that  hatchery  fish  be 
protected  in  the  4(d)  rules,  not  just  wild 
fish. 

Response:  The  ESA  emphasizes  the 
restoration  of  listed  species  in  their 
natural  habitats.  However,  section  3(3) 
of  the  ESA  specifically  recognizes  the 
potential  for  artificial  propagation  to 
help  achieve  rebuilding  objectives. 
Specific  protections  for  hatchery  and 
natiu-al  fish  reared  in  a  hatchery  are 
detailed  in  the  HGMPs,  especially  if  the 
hatchery  program  is  used  to  supplement 
natured  populations.  In  certain  cases, 
NMFS  has  determined  hatchery  fish 
stocks  to  be  essential  to  recovering  the 
ESU  and  has  listed  them  under  the  ESA. 

Comment  138:  One  commenter 
questioned  how  NMFS  will  determine 
whether  a  catch  and  release  fishery  is 
allowable. 

Response:  Any  selective  fishery 
proposed,  including  those  requiring  that 
listed  fish  be  released  after  being  caught, 
will  be  evaluated  based  on  its  impacts 
on  listed  ESUs.  The  sirni  total  of  all 
fishery-related  impacts  on  a  listed  ESU 
will  be  considered  in  terms  of  its  effects 
on  population  viability  and,  when 
applicable,  within  the  structure  of  any 
existing  HCP  or  recovery  plan.  No 
fishery  that  jeopardizes  an  ESU's 
continued  existence  or  poses  risk  to  key 
populations  in  that  ESU  will  be 
allowed. 


Specific  Comments  Related  to  FMEPs 

Comment  139:  Several  commenters 
desired  to  know  how  fishery  mortality 
would  be  allocated  and  asked  what  the 
mechanism  would  be  for  treating  ocean, 
mainstem  river,  and  tributary  harvest 
consistently.  They  asserted  that  all 
fishery  related  mortality  should  be 
accounted  for. 

Response:  Once  take  prohibitions  are 
in  effect,  any  fishery  with  the  potential 
to  impact  listed  fish  is  subject  to  NMFS' 
ESA  review  and  approval  process.  All 
agencies  proposing  fisheries  that  have  a 
potential  to  affect  listed  stocks  are 
required  to  quantify  these  impacts. 
These  agencies  are  required  to  comply 
with  ESA  review  requirements  and 
obtain  take  authorization  through  a  4{d) 
rule  limit,  a  section  7  consultation,  or 
section  10  permit  application. 
Compliance  is  determined  by  tallying 
all  fishery  related  incidental  take  from 
all  agencies.  Rigorous  monitoring  and 
evaluation  programs  ensure  that  impacts 
remain  within  acceptable  limits. 

The  FMEPs  will  specify  adult 
escapement  targets  and  harvest  rates  for 
each  ESU.  The  purpose  of  the  ESA  4(d) 
rules  is  to  accommodate  the  listed 
species'  biological  needs,  not  to  allocate 
harvestable  surplus.  That  is  a  co- 
manager  responsibility  and  is 
undertaken  in  a  number  of  different 
venues. 

Comment  140:  Numerous  comments 
related  to  specific  information  and 
requirements  included  in  actual  FMEPs. 
The  comments  mainly  addressed 
specific  gear  and  season  restrictions  and 
the  need  to  regularly  review  the  FMEPs 
to  ensine  that  they  protect  listed 
species. 

Response:  The  FMEPs  will  be 
evaluated  under  the  same  standard  used 
for  ESA  section  10  permits:  the 
proposed  action(s)  must  not  jeopardize 
the  continued  existence  of  the  listed 
ESU.  The  FMEPs  will  specify  the 
maximiun  exploitation  rates — 
depending  on  listed  fish  abimdance — or 
will  specify  escapement  levels.  Each 
FMEP  will  include  the  time  frames  for 
regularly  reviewing  it.  Depending  on  the 
fishery's  location  and  circumstance, 
specific  angling  regulations  may  be 
detailed  in  the  FMEP  (e.g.,  minimum 
length  and  bag  limits  for  trout  fisheries). 
In  other  cases  (e.g.,  some  salmon 
fisheries),  the  specific  regulations  may 
be  adopted  once  the  exploitation  rate  or 
catch  quota  is  determined  by  examining 
pre-season  run  forecasts. 

Comment  141:  Some  commenters 
stated  that  maximum  escapement 
objectives  and  reasonable  exploitation 
rates  should  be  specified  in  the  FMEPs. 
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Response:  NMFS  strongly  agrees  that 
escapement  objectives  must  be 
determined  for  each  fish  stock  and  those 
objectives  must  be  the  hindaipental 
drivers  of  fishery  harvest  management. 
Parties  to  U.S.  v  Washington  and  U.S.  v 
Oregon  should  develop — through 
regional  management  plans  and  based 
on  biological  requirements  and  fishery 
needs — escapement  objectives  and 
exploitation  rate  targets  for  each  stock  or 
management  unit. 

Comment  142:  Several  commenters 
suggested  that  all  hatchery  chinook 
should  be  marked  and  that  selective 
fisheries  should  be  required. 

Response:  From  an  ESA  perspective, 
several  obvious  and  significant  benefits 
derive  from  applying  a  visual  mark  to 
hatchery  chinook — most  notably  the 
ability  to  easily  monitor  hatchery  stray 
rates  and  differentiate  hatchery  fish 
from  natural  fish  for  stock  assessment 
purposes.  In  addition,  marking  all 
1 1      hatchery  fish  can  help  managers 

evaluate  productivity  among  hatchery 
and  wild  fish — an  important  piece  of 
data  for  recovery  plamning.  Because  it 
now  can  be  accomplished  with 
machines  on  a  massive  scale  and  with 
relatively  little  impact  on  survival,  the 
adipose  fin  clip  achieves  these  benefits 
in  a  very  cost-effective  and  efficient 
manner. 

By  enabling  selectivity,  mass  marking 
may  also  provide  the  means  for 
sustainable  fisheries — clearly  a  very 
important  objective.  However,  because  a 
number  of  critical  issues  related  to 
ongoing  coded  wire  tag  (CWT)  programs 
remain  unresolved,  NMFS  shares  the 
view  of  its  co-managers  that  decisions 
made  now  to  mass  mark  hatchery 
chinook  are  separate  from  decisions  to 
be  made  later  regarding  selective 
fisheries.  Even  in  cases  where  NMFS 
has  required  that  a  hatchery  production 
run  be  mass-marked  because  of  ESA 
concerns,  this  does  not  imply  that  a 
selective  fishery  will  subsequently  be 
endorsed.  It  is  not  NMFS'  policy  to 
require  that  all  hatchery  production  be 
mass  marked.  Rather,  our  policy  is  that 
mass  marking  must  be  decided  on  a 
case-by-case  basis  after  taking  into 
account,  among  other  things,  the 
specific  objectives  of  the  hatchery 
production,  the  intended  purposes  of 
the  mark,  and  the  effect  the  hatchery 
production  would  have  on  fish  listed 
under  the  ESA. 

Comment  143:  One  commenter 
asserted  that  any  rulemaking  must 
ensure  that  treaties  will  be  respected 
and  that  harvestable  numbers  of  fish 
result. 

Response:  NMFS  agrees.  As  several 
court  cases  have  found,  conserving  and 
recovering  listed  stocks  under  the  ESA 


to  the  point  where  they  no  longer  need 
the  protections  of  the  ESA  is  entirely 
consistent  with  the  long-term  objective 
of  having  healthy  harvestable 
populations  and  the  exercise  of  treaty 
rights  to  fish  and  hunt.  From  a  larger 
perspective,  the  greatest  improvements 
in  tribal  fishing  opportunity  will  not 
accrue  over  the  short  term  but  through 
the  long-term  recovery  of  the 
populations.  Federal  trust  responsibility 
is  best  fulfilled  at  this  time  by  engaging 
in  conservative  fisheries  management. 
At  the  same  time,  hatchery  production 
can  be  used  to  provide  harvestable  fish 
if  such  programs  can  be  shown  to  be 
consistent  with  recovering  wild  fish. 

Comments  Related  to  the  Time  Frame 
for  Developing  and  Commenting  on 
FMEPs  and  HGMPs 

Comment  144:  Niunerous  agencies, 
organizations,  and  individuals 
commented  that  enough  Ume  must  be 
allowed  to  develop  and  review  the 
FMEPs  and  HGMPs.  Several 
conmienters  suggested  providing  a  grace 
period  from  several  months  to  several 
years  after  the  final  rules  are  published 
for  developing  emd  approving  FMEPs 
and  HGMPs. 

Response:  NMFS  realizes  the 
significant  amount  of  work  and  time 
required  to  develop  and  process  FMEPs 
and  HGMPs.  Therefore,  NMFS  is 
providing  6  months  until  take 
prohibitions  go  into  effect  for  the  listed 
steelhead  ESUs  to  allow  additional  time 
to  develop  and  approve  FMEPs  and 
HGMPs. 

In  addition,  NMFS  has  also  provided 
a  transition  period  of  6  months  for 
recreational  fisheries  that  affect  listed 
steelhead.  NMFS  has  assessed  the 
angling  regulations  currently  in  effect 
for  juvenile  and  adult  steelhead  in 
California,  Oregon,  Washington,  and 
Idaho  and  has  concluded  that  listed 
steelhead  will  be  sufficiently  protected 
during  this  6-month  period.  This  will 
allow  additional  time  to  develop  and 
approve  FMEPs  for  the  steelhead  ESUs. 
Some  fisheries  and  hatchery  programs 
will  not  need  ESA  coverage 
immediately  after  take  prohibitions  go 
into  effect  because  the  actions  do  not 
affect  listed  species.  NMFS  will  work 
with  the  co-managers  to  prioritize 
fisheries  and  hatchery  programs  on  the 
basis  of  how  urgently  each  needs  ESA 
coverage. 

Comments  Related  to  the  Process  of 
Reviewing/approving/implementing 
FMEPs  and  HGMPs 

Comment  145:  Some  commenters 
suggested  that  NMFS  include  a 
provision  for  independent  scientific 
review  of  the  FMEPs  and  memorandiun 


of  agreement  (MOAs)  between  NMFS 
and  the  action  agency. 

Response:  As  stated  in  the  noles,  the 
public  will  have  the  opportunity  to 
review  and  comment  on  FMEPs  and 
HGMPs  for  at  least  30  days  before  NMFS 
acts  on  them.  Diiring  this  comment 
period,  independent  scientific  entities 
are  invited  to  review  and  comment  on 
FMEPs  and  HGMPs.  NMFS  intends  to 
address  the  public  comments  with  the 
appropriate  co-manager  before 
approving  any  plan. 

Comment  146:  Some  commenters 
wanted  NMFS  to  define  the  "regular 
basis"  on  which  limits  will  be 
evaluated.  They  also  wanted  to  know 
what  the  time  frames  for  reporting 
would  be. 

Response:  NMFS  and  the  individual 
co-manager  will  decide  on  a  case-by- 
case  basis  the  review  and  evaluation 
requirements  for  an  approved  FMEP  or 
HGMP.  The  FMEPs  and  HGMPs  will 
specify  the  time  frames  for  regularly 
reviewing  the  plans  and  that 
information  will  be  included  in  NMFS' 
letter  of  concurrence  on  the 
management  plans.  Depending  on  the 
circumstances,  management  plans  may 
be  evaluated  every  year  or  after  analyses 
are  complete.  This  will  reasonably 
accommodate  the  time  needed  to 
prepare  post-season  catch  and  effort 
reports  as  well  as  any  analyses  the  co- 
managers  need  for  adjusting  fishing 
regulations.  However,  whenever 
practical,  the  evaluation  and  review 
process  should  embrace  an  annual  time 
frame  so  that  appropriate  adjustments 
may  be  made  before  the  next  fishing 
season. 

Comment  147:  Some  commenters 
were  concerned  that  q  final  HGMP  was 
not  available  at  the  time  of  the  proposed 
rules  and  that  the  final  criteria  for 
HGMPs  may  be  substantiallv  different 
from  those  cited  in  the  proposed  ESA 
4(d)  rules. 

Response:  The  final  draft  of  the 
HGMP  template  has  been  available  to 
co-managers  and  posted  on  NMFS'  web 
site  since  January  of  2000.  This  template 
includes  the  information  that  must  be 
included  in  the  HGJvIPs  for  approval. 
Based  on  the  public  comments  received, 
the  criteria  and  the  template  for  HGMPs 
have  not  changed  substantially  in  the 
final  rule. 

Comment  148:  A  few  commenters 
stated  that  the  process  for  approving  a 
hatchery  broodstock  program  should  be 
clearly  described. 

Response:  NMFS  believes  the  process 
is  clearly  described  in  the  proposed  and 
final  rules.  A  state  or  Federal  co- 
manager  who  wishes  to  utilize  the  ESA 
4(d)  process  rather  than  the  section  10 
process  must  develop  a  detailed  HGMP. 
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The  HGMP  must  address  the  criteria  in 
the  4(d)  rule  and  follow  the  template 
NMFS  has  provided.  The  draft  HGMP 
will  be  made  available  for  public 
comment  for  at  least  30  days.  If  NMFS 
determines  the  HGMP  adequately 
addresses  the  established  criteria,  we 
will  issue  a  written  concurrence  or,  in 
the  case  of  a  Federal  action,  we  will 
conduct  a  section  7  consultation.  NMFS 
believes  this  process  allows  the  public 
an  adequate  amount  of  time  to  review 
and  evaluate  a  hatchery  broodstock 
program  before  it  is  approved. 

Comment  149:  One  commenter 
pointed  out  that  the  assumption  that 
average  hooking  mortality  is  less  than  5 
percent  is  based  on  only  one  study 
(Hooton,1987).  Based  on  the  scientific 
literature,  they  felt  this  rate  to  be  low 
and  recommended  that  NMFS  further 
evaluate  hook  and  release  mortality 
rates  in  the  literature. 

Response:  NMFS  agrees  that  hooking 
mortality  deserves  further  investigation 
and  we  are  committed  to  doing  so. 
However,  for  now  the  5  percent  rate 
reported  in  Hooton  (1987)  seems  to 
constitute  a  reasonable  average.  Other 
studies  do  show  higher  mortality  rates 
for  salmonids  when  stream 
temperatures  are  elevated  (Klein,  1965; 
Dotson.  1982;  Titus  and  Vanicek,  Taylor 
and  Barnharnt,  1997).  but  for  most 
conditions,  Hooton's  estimates  are 
reasonably  accurate. 

Habitat  Restoration  Activities 

Comment  150:  One  commenter  stated 
that  NMFS  itself  should  develop  the 
WCP  guidelines. 

Response:  NMFS  believes  that  the 
states  are  in  the  best  position  to  perform 
the  lead  role  in  developing  these 
guidelines.  The  geographic  scope  of  this 
rule  covers  four  states,  an  area  over 
which  biological  and  geological  factors 
vary  considerably.  Even  more 
importantly,  each  state's  agencies, 
regulations,  and  conservation  programs 
are  unique  and  the  WCP  guidelines,  to 
be  effective,  should  be  designed  to  fit 
within  that  unique  context.  The  states' 
natural  resource  agencies  have  relatively 
large  and  expert  staffs  that  are  better 
prepared  to  interact  with  the  entities 
that  will  use  these  guidelines.  For  these 
reasons,  this  limit  remains  founded 
upon  the  development  of  state  WCP 
guidelines. 

Comment  151:  Numerous  commenters 
stated  that^e  interim  provisions  of 
§  223.203(h)(8)(ii)  (in  the  proposed  rule, 
65  FR  170.  January'  3,  2000)  should  be 
extended  beyond  2  years,  or  were  too 
permissive,  or  too  restrictive.  Many  of 
these  commenters  proposed  inclusion  of 
specific  activities  that  were  not 


included  in  the  six  proposed  interim 
provisioos. 

Response:  NMFS  observes  that  the 
interim  provisions  of  §223.203(b)(8)(ii) 
have  been  misunderstood  to  such  an 
extent  that  NMFS  has  dropped  these 
provisions  from  the  final  rule.  The 
intent  of  these  proposed  interim 
provisions  was  to  acknowledge  that 
getting  WCP  guidelines  and  plans  in 
place  will  require  time,  and  the 
potential  benefit  to  listed  salmonids  of 
allowing  certain  relatively  low  risk 
habitat  restoration  projects  to  proceed  in 
the  near  term  might  outweigh  the  risk 
entailed  by  those  activities  not  being 
part  of  a  WCP. 

However,  the  interim  provisions  had 
been  widely  misperceived  as  detailed 
regulation  of  habitat  restoration 
activities.  NMFS  did  not  intend  to 
provide  for  the  direct  regulation  of 
habitat  restoration  activities  imder  the 
terms  of  this  rule  and  regrets  that  the 
earlier  proposal  created  this  false 
impression.  Accordingly,  NMFS  now 
deems  it  advisable  to  simply  drop  the 
interim  provisions  from  this  final  rule. 
Many  low  risk  activities  (e.g.,  riparian 
exclosure  fencing  or  native  vegetation 
planting),  simply  do  not  carry  an 
appreciable  risk  of  taking.  Activities 
involving  instream  construction  or 
modification  of  the  streambed  or  banks 
require  CWA  section  404  permits  which 
carry  ESA  section  7  coverage.  All 
habitat  restoration  activities  will  entail 
less  risk  and  more  benefit  if  they  are   " 
part  of  an  approved  WCP,  and  NMFS 
encourages  the  timely  development  of 
WCP  guidelines  and  plans.  Habitat 
restoration  projects  are  less  likely  to  be 
successful  if  undertaken  without 
supporting  analyses  that  disclose  habitat 
impairments  and  absent  resource 
management  adjustments  within  the 
watershed  to  redress  the  underlying 
causes  of  those  impairments. 

NMFS  strongly  encourages 
jurisdictions,  entities,  and  citizens  to 
use  the  habitat  restoration  guidelines 
and  technical  manuals  referenced  in  "A 
Citizen's  Guide  to  the  4(d)  Rule  " 
(NMFS,  2000)  as  readily  available 
techniques  to  reduce  the  risks  of  harm 
or  injury  to  the  listed  stocks.  In  the 
event  that  an  allegation  arose  about  a 
potential  ESA  section  9  violation,  NMFS 
would  furthermore  take  into  account  the 
efforts  of  the  watershed  group  or  entity 
to  adhere  to  the  relevant  guidelines. 
Where  injiuy  or  harm  was  resulting  in 
such  a  circumstance,  NMFS  believes 
that  the  proper  and  most  effective 
remedy  would  be  an  orderly  adjustment 
in  the  relevant  guidelines  and  not  the 
prosecution  of  a  section  9  violation 
against  an  individual  project. 


Comment  152:  Several  commenters 
had  questions  regarding  what  entities 
are  responsible  for  developing  and 
implementing  WCPs  and  what  state 
agency  is  responsible  for  certifying  the 
plans. 

Response:  This  final  rule  intentionally 
leaves  these  questions  unanswered. 
There  are  potentially  many  different 
entities  that  mav  be  responsible  for 
developing  WCPs  in  different 
circumstances— watershed  councils,  soil 
and  water  conservation  districts,  city  or 
county  governments,  regional 
authorities,  and  so  forth  NMFS  finds  it 
unnecessary  to  limit  by  rule  what  types 
of  entities  may  produce  and  carry  out 
WCPs.  Likewise.  NMFS  leaves  it  to  the 
individual  states  to  determine  the 
appropriate  agencies  for  developing 
guidelines  and  certifying  plans. 

Comment  153:  Many  commenters  had 
concerns  about  the  claritv  and  intent  of 
the  approval  criteria  for  the  WCP 
guidelines. 

Response:  The  criteria  have  been 
modified  in  this  final  rule  to  make  them 
clearer  and  more  effective. 

Comment  154:  Some  commenters 
suggested  that  Federal  activities — 
particularly  habitat  restoration 
activities — should  receive  a  limit  on  the 
take  prohibitions.  CDFG  suggested  that 
restoration  activities  conducted  under 
the  Department's  Fishery  Habitat 
Restoration  Program  are  already  covered 
by  their  incidental  take  permit 
associated  with  their  Corps  of  Engineer 
(COE)  404  permit  consultation. 

Response:  Federal  agencies  that 
engage  in.  permit,  or  fund  activities  that 
may  affect  listed  species  are  required 
under  section  7  of  the  ESA  to  consult 
with  NMFS.  The  ESA  contains  no 
provision  to  exempt  Federal  actions  that 
involve  habitat  restoration  activities 
from  their  section  7  obligations.  Habitat 
restoration  activities  would  only  need  to 
seek  approval  under  this  limit  if  they 
have  more  than  a  negligible  likelihood 
of  taking  listed  salmonids,  and  are  not 
covered  by  any  section  10  permit  or 
section  7  incidental  take  statement. 

Comment  155:  Several  commenters 
were  concerned  that  neither  the  states 
nor  NMFS  will  have  the  necessary 
resoxuces  to  handle  such  a  large  number 
of  written  approvals;  also,  some  stated 
that  it  was  inappropriate  for  a  state  or 
NMFS  to  review  individual  projects 
after  having  approved  an  overall  plan. 

Response:  i^MFS  agrees  that  the 
workload  associated  with  approving  all 
individual  restoration  projects  and 
activities  could  overwhelm  state  and 
NMFS  staff  resourc:es  In  addition, 
activitv-level  review  could  defeat  much 
of  the  process  efficiency  gained  in  the 
WCP  approach.  This  final  rule  has  been 
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changed  to  require  onlv  state 
certification  of  WCPs,  and  NMFS' 
approval  of  the  state  guidelines  (with  a 
periodic  review  of  the  state  certification 
process  to  ensure  that  WCPs  are 
adequately  analyzed).  Provisions  for 
clearly  identif\'ing  whether  particular 
activities  are  part  of  an  approved  plan 
must  be  part  of  the  plans  themselves 
and  need  not  necessarily  involve  state 
or  NMFS  staff  directly.  ' 

Comment  156:  One  commenter 
asserted  that  it  is  unclear  which  criteria 
NMFS  will  use  in  concurring  with  a 
state  certification  of  a  WCP. 

Response:  NMFS  has  amended  the 
final  version  of  this  rule  to  drop  the 
requirement  of  NMFS  concurrence  with 
the  certification  of  individual  WCPs. 
NMFS  expects  the  criteria  for  the 
relevant  state  certifications  will  be 
contained  in  the  state  restoration 
guidelines  anticipated  by  this  final  rule, 
and  will  periodically  review  the  states' 
certification  process  for  appropriate 
rigor. 

Comment  157:  One  commenter 
proposed  a  stepwise  approach  toward 
making  the  transition  from  the  specified 
activities  of  §  223.203{b)(8)(ii)  interim 
period  to  allow  development  of  state 
guidelines  and  WCP  to  the  WCP  context 
of§223.203{b)(8)(i). 

Response:  NMFS  agrees  with  the 
commenter,  and  in  response  the  interim 
provisions  proposed  as  223.203(b)(8){ii) 
have  been  deleted  from  the  rule. 

Comment  158:  One  commenter 
suggested  integrating  FMEPs  and  WCPs. 
Another  stated  that  WCPs  should  be  a 
part  of  the  recovery  planning  process 
and  not  be  evaluated  piecemeal. 
Response:  In  essence,  the  first 
commenter  is  suggesting  recovery  plans, 
which  NMFS  agrees  are  necessary  for 
the  conservation  of  the  species  and 
intends  to  develop  for  listed  salmon. 
However.  NMFS  does  not  believe  that 
completed  recovery  plans  are  a 
necessary  prerequisite  for  all  habitat 
restoration  activities.  While  the 
existence  of  an  overarching  recovery 
plan  could  make  constituent  watershed 
conservation  planning  both  easier  and 
more  effective,  it  does  not  follow  that 
adequate  watershed  conservation 
planning  cannot  be  done  prior  to  the 
existence  of  a  recovery'  plan. 

Comment  159:  Numerous  commenters 
suggested  that  local  governments  should 
be  recognized  and  allowed  to  develop 
guidelines  and  WCPs  without  state  or 
Federal  approval  or  the  2-year  time  line. 
A  few  commenters  further  questioned 
the  scope  and  scale  of  the  plans  or 
pointed  out  the  burden  the  process 
would  place  on  local  governments. 

Response:  The  2-year  interim  period 
has  been  deleted  from  this  final  rule,  so 


the  time  line  for  developing  guidelines 
and  WCPs  is  now  entirely  up  to  the 
states  and  the  entities  desiring  to 
perform  habitat  restoration  activities. 
NMFS  recognizes  and  appreciates  the 
efforts  local  authorities  are  putting  forth 
in  watershed  planning  and  habitat 
restoration  projects.  Nevertheless, 
NMFS  is  not  prepared  to  individually 
review  and  approve  WCPs,  and  has 
dropped  that  requirement  from  the  final 
rule.  State  technical  guidance  can 
certainly  assist  localities  in  watershed 
conservation  planning,  and  local 
governments  having  the  wherewithal  to 
independently  develop  and  implement 
WCPs  should  not  have  undue  difficulty 
navigating  the  revised  approval  process. 

Comment  160:  Several  commenters 
suggested  that  NMFS  should  give  more 
recognition  to  local  watershed 
restoration  efforts. 

Response:  NMFS  recognizes  the 
importance  of  local  efforts,  and  will,  by 
accepting  approved  watershed 
assessments,  WCPs,  and  restoration 
projects  developed  through  cooperative 
local  efforts,  acknowledge  the 
contributions  made  by  local  watershed 
conservation  groups.  These  efforts,  in 
conjunction  with  regional  and  ESU- 
specific  recovery  efforts,  will  be  crucial 
components  of  species  recovery. 

Comment  161:  Several  commenters 
pointed  out  that  the  assured  funding 
criterion  §  223.203{b)(8)(i)(A)(10)  could 
present  difficulties  for  some  local 
governments  and  watershed  councils. 

Response:  NMFS  recognizes  that 
securing  funding  to  reliably  implement 
the  WCPs  will  be  a  challenging 
undertaking  for  many  entities. 
Therefore,  NMFS  remains  open  to  trying 
different  means  to  flexibly  deal  with  any 
difficulties  that  may  arise — particularly 
with  regard  to  funding. 

Comment  162:  One  commenter 
objected  to  a  requirement  that  WCPs  be 
monitored  to  determine  whether  they 
increase  listed  salmonid  productivity. 
The  commenter  was  concerned  that  the 
cost  and  difficulty  of  monitoring  fish 
populations  would  discourage  local 
efforts  at  habitat  restoration. 

Response:  NMFS  realizes  it  is  difficult 
and  expensive  to  monitor  population 
response  and  that  acceptable  methods 
have  generally  not  been  developed. 
While  increased  fish  productivity  is  the 
ultimate  goal  (from  NMFS'  perspective) 
of  a  WCP,  NMFS  recognizes  that 
monitoring  programs  will  focus  on 
habitat  functions  and  processes  as 
indicators  of  watershed  health. 

Comment  163:  One  commenter 
suggested  that  the  Federal  Register 
document  cmd  comment  period  prior  to 
NMFS'  approval  of  watershed 
conservation  plan  guidelines  was 


unrealistic  and  contrary  to  the  goal  of 
salmon  recovery. 

Response:  NMFS  considers  it 
necessary  to  provide  for  appropriate 
public  review  of  the  guidelines  that 
NMFS  expects  to  be  addressed  in 
programs  submitted  for  its  review. 
Ensiuing  complete  and  open  public 
scrutiny  will  improve  the  guidelines 
through  broad  input  and  enhance  their 
value  through  dissemination  to  all 
parties  interested  in  the  role  of  the 
guidelines  in  salmon  recovery. 
Comment  164:  A  number  of 
commenters  suggested  there  was  a  need 
for  greater  clarification  in  the  scope  and 
purpose  of  WCPs  and  watershed 
analyses,  and  that  more  specific 
direction  was  required  in  order  to 
identify  the  information  needs  of  the 
plans  and  analyses. 

Response:  Analyses  and  plans  must 
ensure  that  habitat  restoration  activities 
will  help  place  the  overall  habitat  on  a 
trajectory  towards  a  self  sustaining 
condition  that  provides  high  quality 
ecosystem  function.  NMFS  believes  that 
projects  planned  and  carried  out  based 
on  a  watershed-scale  analysis  and 
conservation  plan  are  likely  to  be  the 
most  beneficial.  Watershed  analyses 
identify  problems  that  are  impairing 
watershed  processes  and  functions  and 
supply  base  information  needed  to 
develop  watershed  plans  and  restoration 
activities.  Without  the  context  provided 
by  watershed  analyses,  habitat 
restoration  efforts  are  likely  to  focus  on 
symptoms  rather  than  on  the  underlying 
impaired  ecosystem  processes.  NMFS 
identified  10  standards  in  the  ESA  4(d) 
rule  that  characterize  the  WCPs'  scope 
and  intent. 

Comment  165:  Two  commenters 
indicated  that  the  restoration  programs 
receiving  limits  on  the  ESA  section  9 
prohibitions  should  be  expanded,  and 
further,  that  the  guidance  should  be 
made  ESU-specific. 

Response:  NMFS  works  with  state  and 
local  jurisdictions  and  other  resource 
managers  to  identify  programs  for  which 
it  is  not  necessary  and  advisable  to 
impose  take  prohibitions  because  they 
contribute  to  conserving  the  ESU  or  are 
governed  by  a  program  that  adequately 
limits  impacts  on  listed  salmonids.  This 
ESA  4(d)  rule  may  be  amended  to  add 
new  limits  on  the  take  prohibitions  or 
to  alter  or  delete  limits  as  circumstances 
warrant.  NMFS  wishes  to  continue  to 
work  collaboratively  with  state  and 
local  jurisdictions  and  other  resource 
managers  to  recognize  existing  and 
potential  management  programs  that 
conserve  listed  salmonids  and  meet 
their  biological  requirements.  As  more 
programs  that  meet  these  objectives  are 
developed  or  identified,  greater 
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geographic  and  ESU  specificity  may  be 
possible. 

Comment  166:  One  commenter 
suggested  that  WCPs  should  be  required 
to  protect  existing  high  quality  habitat. 
Response:  NMFS  agrees  that  the  best 
available  science  supports  the  concept 
of  protecting  existing  high  quality 
habitat  as  a  cornerstone  of  a  WCP 
(provided  there  is  high  quality  habitat 
within  the  scope  of  the  WC^).  But  the 
criteria  provided  at  §  223.203(b){8){iii) 
will  be  used  only  to  evaluate  state  WCP 
guidelines,  which  will  include  much 
more  technical  detail.  Those  guidelines 
will  then  be  used  to  evaluate  WCPs. 

Comment  167:  One  commenter  stated 
that  conservation  plans  should  not  be 
limited  to  salmonid  recovery  but  must 
be  broad  enough  to  encompass  other 
watershed  functions  and  goals. 

Response:  In  freshwater  ecosystems, 
NMFS'  legal  authorities  are  limited  to 
the  conservation  and  recovery  of  listed 
anadromous  salmonids  and  their 
habitats.  To  help  conserve  listed 
salmonids,  restoration  actions  should 
put  the  aquatic  habitat  on  a  trajectory 
towards  such  a  naturally  self  sustaining 
system  (i.e.,  properly  functioning 
habitat).  Properly  functioning  habitat 
condition  consists  of  the  sustained 
presence  of  the  natiiral  processes  that 
provide  high  quality  ecosystem 
function.  This  complex  system  is 
composed  of  the  stream,  the  riparian 
area,  and  upslope  areas.  All  three 
components  of  this  system  are 
interconnected.  The  WCPs  that  guide 
restoration  activities  intended  to 
conserve  salmonids  will  also  benefit 
other  aquatic,  riparian  dependent,  and 
upland  species  and  their  habitats. 
Comment  168:  Two  commenters 
suggested  that  WCPs  should  also  serve 
as  CWA  section  303  Total  Maximum 
Daily  Loads  (TMDLs)  for  waters  listed  as 
impaired.  Another  suggested  that  NMFS 
work  with  the  Oregon  Department  of 
Agriculture  to  coordinate  the  SB  1010 
water  quality  management  process  with 
the  watershed  conservation  planning 
process. 

Response:  NMFS  believes  these  are 
excellent  ideas  and  recommends  the 
approach.  However,  NMFS  does  not 
deem  it  necessary  for  the  conservation 
of  the  species  to  require  such  a 
consolidation  of  mandates  in  this  final 
rule.  Incorporating  water  quahty 
management  plans,  such  as  SB  1010 
plans  or  TMDL  Water  Quality 
Management  plans,  into  the  watershed 
conservation  planning  effort  is  a  logical 
and  pragmatic  approach  towards 
watershed-scale  recovery. 

Comment  169:  Numerous  commenters 
stated  that  the  habitat  restoration 
portion  of  the  rule  was  too  permissive 


and  unclear  in  its  objectives,  definition, 
criteria,  and  implementation.  One 
commenter  believed  it  would  create 
new  programs  that  would  divert 
attention  from  the  loss  of  viable  habitat 
which  is  the  root  cause  of  salmonid 
decline.  Others  cautioned  against 
allowing  state  programs  a  limit  on  the 
take  prohibitions  because  existing  state 
programs  have  proven  to  be  poorly 
designed  and  implemented.  Several 
conmienters  noted  general  loopholes  in 
the  limits  section. 

Response:  The  six  specific  interim 
provisions  of  the  proposed  rule  were 
intended  to  strike  a  balance  between  the 
possible  benefit  to  listed  salmonids  of 
allowing  incidental  take  associated  with 
some  habitat  restoration  activities 
(while  WCPs  were  being  developed) 
against  the  risk  that  those  activities 
might  have  deleterious  consequences 
that  a  WCP  context  wovdd  have 
prevented.  To  accomplish  this,  NMFS 
selected  six  categories  of  common  and 
relatively  low  risk  restoration  activities, 
and  provided  specific  guidance  and  a 
list  of  references  to  further  reduce  the 
risk.  In  light  of  the  numerous  comments 
asserting  that  the  interim  provisions 
were  both  too  permissive  and  too 
restrictive,  NMFS  now  concedes  that 
attempting  to  strike  this  balance  was 
overly  ambitious,  and  so  has  deleted  the 
interim  provisions  fi-om  the  limit  for 
habitat  restoration.  Instead,  NMFS  offers 
three  approaches  for  individuals  who 
are  contemplating  habitat  restoration 
actions  but  are  concerned  about  their 
take  liability:  (1)  Many  of  the  most 
effective  long-term  restoration  activities 
(e.g.,  riparian  livestock  exclosure 
fencing,  native  vegetation  planting, 
cessation  of  ground  or  vegetation 
disturbing  activities,  cessation  of  water 
diversion)  have  extremely  low 
probabilities  of  take,  and  the  actors 
should  not  be  concerned  about  take 
liabilities:  (2)  most  higher-risk  activities 
(e.g.,  instream  construction  activities, 
modification  of  stream  bed  or  banks) 
require  a  CWA  404  permit  from  COE 
which  provides  incidental  take 
permission  through  section  7  of  the 
ESA;  and  (3)  NMFS  recommends  the 
habitat  restoration  limit  on  take 
prohibition  included  in  this  rule  as  the 
best  solution  for  encouraging  effective 
restoration  activities  consistent  with 
science  based  guidelines. 

Comment  1 70:  A  commenter 
suggested  that  the  rule  holds  habitat 
restoration  to  a  much  higher  standard 
(in  some  cases  so  high  as  to  render  such 
activities  impossible)  in  terms  of 
avoiding  impacts  than  it  requires  for 
development  activities. 

Response:  NMFS  disagrees.  As  stated 
in  the  rule,  all  13  of  the  limits 


contribute  to  the  conservation  of  listed 
salmon  or  are  governed  by  programs 
that  adequately  limit  their  impacts. 
Moreover  the  same  standard  applies  to 
both  habitat  restoration  and 
development  activities;  they  must 
achieve  PFC  of  the  habitat. 

Comment  171:  Several  commenters 
believe  that  NMFS'  approach  with  this 
limit  is  to  treat  habitat  restoration 
activities  as  a  significant  threat  to  the 
very  species  thev  are  tr\ing  to  protect. 
Thev  believe  that  NMFS  is  overreaching 
its  authority  and  this  approach  is 
bureaucratic,  unrealistic,  unnecessary, 
and  will,  as  a  result,  be 
counterproductive  to  species  recovery. 
Many  stated  that  NMFS  should  give  a 
limit  to  any  activity  carried  out  in 
accordance  with  state  and  Federal  Laws. 
Another  general  sentiment  was  that 
NMFS  should  take  a  "hands-off' 
approach  to  restoration  activities  and 
simply  provide  landowners  with 
technical  expertise. 

Response:  We  agree  that  bureaucracy 
should  be  kept  to  a  minimum  wherever 
possible  and  we  will  consistently  seek 
ways  to  streamline  all  the  processes  this 
final  rule  entails.  Nonetheless,  the  final 
rule  includes  a  limit  for  habitat 
restoration  activities  because,  absent  the 
limit,  some  of  these  activities  could 
result  in  prohibited  taking.  NMFS  does 
indeed  want  to  avoid  the  tragic  irony  of 
having  a  protective  regulation  impede 
habitat  restoration  that  might  otherwise 
contribute  to  recovery.  However,  good 
intentions  alone  will  not  adequately 
protect  listed  salmonids  fi-om  the 
unintended  negative  consequences  of 
poorly  designed  habitat  restoration 
projects.  Such  projects  often  entail 
physical  modification  of  currently  used 
habitat  of  listed  salmonids,  and  have 
significant  potential  to  further  damage 
impaired  habitats  and  populations.  The 
probability  and  consequences  of  project 
failure  can  be  particular  severe  when 
projects  attempt  to  redress  the 
symptoms  of  habitat  impairments  before 
the  underlying  causes  have  been 
reversed.  NMFS  does  not  believe  that  it 
can  disengage  from  its  ESA 
responsibilities  and  simply  rely  on  other 
state  and  Federal  laws  for  approval  to 
carry  out  restoration  activities. 

Comment  172:  A  few  commenters 
stated  that  emergency  exemptions  and  a 
specific  scope  of  rules  should  be 
included  for  bank  stabilization  and 
flood  repair  operations. 

Response:  NMFS  believes  altering  and 
hardening  stream  banks,  removing 
riparian  vegetation,  constricting 
channels  and  flood  plains,  and 
regulating  flows  are  primary  causes  of 
anadromous  fish  declines.  Section  404 
of  the  CWA — implemented  through  COE 
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regulatory  authority — provides 
conditions  for  permitting  stream 
channel  and  bank  activities.  Section  7  of 
the  ESA  provides  emergency 
consultation  procedures  which  allow 
Federal  action  agencies  to  incorporate 
endangered  species  concerns  into  their 
actions  during  the  response  to  an 
emergency  (50  CFR  402.05).  For  these 
reasons.  NMFS  asserts  that  existing 
regulations  are  sufficiently  flexible  to 
enable  emergency  work  without  limiting 
take  prohibitions  for  flood  control  or 
repair  activities. 

Comment  173:  One  commenter 
suggested  that  "artificial  bank 
stabilization"  should  be  defined. 

Response:  We  agree  that  the  usage  in 
the  proposed  rule  may  have  been 
confusing.  The  term  is  meant  to  be  read 
in  context  with  "primary  purpose"  of 
the  habitat  restoration  activity 
definition.  The  primary  piupose  of  the 
vast  majority  of  bank  stabilization 
projects  is  not  to  restore  natural  aquatic 
or  riparian  habitat  processes  or 
conditions,  but  to  protect  economic 
development  and  then  try  to  "fix" 
habitat  remnants  in  an  artificial  manner. 
Such  use  of  artificial  materials  and 
means  in  a  piecemeal  approach  to 
control  a  river  (or  enhance  an  already 
controlled  river)  clearly  fits  the 
definition  of  artificial  bank  stabilization. 
Comment  174:  Numerous  commenters 
stated  that  marine  and  estuarine  habitats 
should  be  included  in  the  habitat 
protections  and  that  connectivity  issues 
and  restoration  activities  should  receive 
similar  attention. 

Response:  NMFS  agrees  estuarine 
habitats  should  be  protected,  but 
believes  the  rule  adequately  prohibits 
take  and  destruction  of  habitat  in 
marine  and  estuarine  areas.  This  final 
rule  text  provides  sufficient  examples 
(i.e.,  destruction  of  freshwater  and 
estuarine  habitat,  altering  stream  or  tidal 
channels,  altering  habitat)  as  take 
guidance.  Lists  of  how  prohibited  take 
may  occur  are  not  designed  to  be 
exhaustive  Regarding  limits  for  habitat 
restoration  activities  in  marine/ 
estuarine  areas,  NMFS  believes  such 
projects  are  of  large  enough  scale  and 
complexity  to  require  project  by  project 
technical  review  at  least  until  watershed 
planning  is  complete,  NMFS  not  only 
agrees  with  the  commenters  stating  that 
near  shore  marine  and  estuarine  habitats 
should  be  included  in  watershed 
planning  but  expects  that  these  areas 
will  be  included  m  applicable  state 
guidelines  and  WCPs. 

Comment  1  75:  A  number  of 
commenters  requested  that  NMFS 
define  the  spatial  scales  appropriate  for 
watershed  analyses  and  conservation 
plans. 


Response:  NMFS  recognizes  that  the 
four  states  covered  by  the  ESA  4(d)  rule 
delineate  watershed  boundaries  using 
different  hydrologic  and  administrative 
criteria.  Consequently,  the  size  of 
individual  watersheds  varies  among  the 
states  and  often  across  programs  within 
a  state,  though  there  are  a  number  of 
basic  similarities  in  terms  of  watershed 
function  and  boundary,  Each  state's 
regulations  and  conservation  programs 
are  unique  and  the  WCPs  will  most 
effectively  conserve  anadromous  fish 
and  their  habitats  if  watershed 
boimdaries  are  delineated  within  each 
administrative  context. 

Comment  1 76:  A  number  of 
commenters  indicated  that  the  state 
guidance  documents  developed  to  help 
steer  restoration  activities  were  not 
complete  or  were  not  ESA  compliant. 

Response:  NMFS  recognizes  that  some 
of  the  identified  state  guidance 
documents  are  not  finalized,  and  that 
some  of  the  included  activities  may 
have  an  appreciable  risk  of  taking. 
However,  N'MFS  notes  that  these 
docimients  do  provide  guidance  that 
will  reduce  risk  and  increase  benefits  of 
habitat  restoration  activities.  Therefore, 
NMFS  still  recommends  use  of  the 
guidance  dociunents:  Oregon  Aquatic 
Habitat  Restoration  and  Enhancement 
Guide  (1999);  A  Guide  to  Placing  Large 
Wood  in  Streams,  Oregon  Department  of 
Forestry  and  Department  of  Fish  and 
Wildlife  (May.  1995);  WDFW's  Fish 
Passage  Design  at  Road  Culverts  (March 
3.  1999);  and  Oregon  Road/Stream 
Crossing  Restoration  Guide  (Spring 
1999).  Further,  NMFS  encourages  the 
states  to  compile  emd  expand  these 
valuable  guidance  documents  into  WCP 
guidelines  which  NMFS  may  find 
qualifying  under  §  223.203(b)(8)(iii)  of 
this  rule. 

Comment  177:  Some  comments 
reflected  a  concern  that  a  report  cited  by 
NMFS  in  the  proposed  rule,  "Steelhead 
Restoration  and  Management  Plan  for 
California"  was  not  a  peer-reviewed 
document  and  should  not  be  included 
as  guidance. 

Response:  The  report  cited  in  these 
comments  has  been  adopted  as  an 
integral  part  of  the  Cal-Fed  ecosystem 
plan,  and  was  subject  to  extensive  peer 
review  before  being  adopted. 

Comment  178:  Several  commenters 
questioned  how  the  rule  affected  Indian 
Tribes'  habitat  restoration  efforts.  Most 
comments  were  directed  at  tribal 
participation  in  watershed  planning,  the 
potential  for  conflict  between  state 
guidelines  and  tribal  restoration  plans, 
and  the  lack  of  specific  limits  for  tribal 
habitat  restoration  projects. 

Response:  As  co-managers,  the  Tribes 
may  participate  in  any  forum  for 


developing  conservation  guidelines  and 
specific  WCPs.  Tribes  may  also  submit 
their  own  watershed  conservation 
guidelines  and  plans  under  the  Tribal 
plan  Umit.  This  final  rule  text  describes 
a  process  wherein  four  western  states 
are  tasked  because  NMFS  believes  the 
states  are  responsible  for  conserving 
natural  resources  and  native  species 
within  their  geographic  boundaries,  and 
that  sufficient  infrastructure  is  in  place 
to  expeditiously  develop  guidelines.  No 
further  or  specific  limits  for  tribal 
restoration  projects  were  included  in  the 
rule  because  limits  for  tribal  trust 
resource  management  actions  that  take 
threatened  salmonids  are  promulgated 
in  a  separate  rulemaking  (65  FR  108, 
January  3,  2000). 

Comment  1 79:  One  commenter 
requested  that  the  removal  of  sinker  logs 
(which  can  sometimes  constitute  a 
navigational  hazard)  should  receive  a 
limit  on  the  take  prohibitions. 

Response:  Removal  of  navigational 
hazards  is  imder  the  authority  of  COE 
and  it  is  their  responsibility  to  consult 
with  NMFS  when  they  propose  to 
engage  in  an  activity  that  may  affect 
listed  salmonids.  Federal  projects  that 
are  approved  through  ESA  section  7 
consultation  need  not  also  qualify  imder 
a  4(d)  rule  limit. 

Comment  1 80:  One  commenter 
suggested  that  physical  fish  habitat  is 
not  being  fully  utilized  now,  and 
questions  the  need  to  create  more. 

Response:  NMFS  respectfully 
disagrees  and  believes  the  commenter 
may  have  oversimplified  the 
multifaceted  problem  of  habitat 
productivity  as  being  only  a  matter  of 
finite  capacity.  This  is  a  less-than- 
accurate  portrayal  of  the  habitat  factors 
for  decline  which  include  both 
pervasive  loss  of  habitat  quality  and  loss 
of  access  to  historic  habitat  because  of 
barriers.  It  is  NMFS'  position  that 
habitat  degradation  and  loss  have 
contributed  substantially  to  the  decline 
of  anadromous  salmonids,  and 
opportimities  to  regain  both  habitat 
function  and  extent  should  be  sought. 

Comment  181:  Some  commenters  felt 
NMFS  should  recognize  that  it  may  not 
be  advisable  or  possible  to  protect  or 
restore  historic  stream  chaiinels/ 
processes,  especially  in  urban  settings. 

Response:  NMFS  recognizes  that, 
especially  in  the  urban  setting,  stream 
chaimel  habitats  are  often  impaired  and 
are  not  functioning  properly.  NMFS 
would  further  acknowledge  that  not  all 
stream  segments  may  be  recoverable. 
However,  NMFS  maintains  that  all  tools 
for  salmon  recovery  must  be  retained  in 
the  toolbox.  Urban  development,  open 
space,  or  green  space  designations 
provide  opportunity  to  protect 
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important  riparian  settings.  Likewise, 
urban  redevelopment  may  provide 
future  opportunities  for  communities  to 
protect  or  restore  historically  important 
stream  channel  settings. 

Properly  Screened  Water  Diversions 

Comment  182:  One  commenter 
wanted  to  know  who  determines 
whether  fish  screens  are  adequate. 

Response:  The  proposed  rule  states 
that  NMFS'  engineering  staff  will  agree 
in  writing  that  a  diversion  facility  is 
screened,  maintained,  and  operated  in 
compliance  with  NMFS-  approved 
Juvenile  Fish  Screen  Criteria.  The 
proposed  limit  has  been  revised  based 
on  public  comments  and  by  the  fact  that 
the  projected  workload  associated  with 
approving  potentially  thousands  of 
water  diversion  facilities  in  four  states 
has  the  potential  to  overwhelm  NMFS 
staff  resources.  Consequently,  this  final 
rule  has  been  changed  to  allow  NMFS- 
authorized  state  agency  engineers  and 
screen  inspectors  to  review  and 
recommend  screen  design  certifications 
and  to  allow  NMFS-authorized  screen 
inspectors  to  check  screens  for 
operational  and  maintenance 
compliance.  This  approval  process  will 
augment  NMFS  staff  review.  NMFS' 
Northwest  Region  (NWR)  Juvenile  Fish 
Screen  Criteria  have  been  adopted  by 
the  Columbia  Basin  Fish  and  Wildlife 
Authority  (with  participants  from  the 
states  of  Oregon,  Washington,  and 
Idaho)  for  use  in  waters  with 
anadromous  salmonids.  NMFS' 
Southwest  Region  (SWR)  Juvenile  Fish 
Screen  Criteria  was  developed  in  close 
coordination  with  CDFG  criteria  and  the 
two  sets  of  criteria  are  compatible.  As  a 
result,  in  all  four  states  affected  by  this 
final  rule,  NMFS'  Juvenile  Fish  Screen 
Criteria  will  form  the  basis  for  a  design 
review  and  inspection  program.  It  is 
proposed  that  a  design  specification 
check-off  form  and  an  operational 
screen  inspection  report  form  be 
developed  and  used  consistently  in  the 
four  states.  NMFS  will  establish  and 
maintain  a  data  base  to  record  who 
reviewed  a  particular  screen  design, 
when  it  was  inspected,  any  problems 
associated  with  poorly  designed  screens 
being  approved,  and  other  relevant 
information.  A  key  component  of  this 
process  will  be  important  training  to 
certify  inspectors  and  design  reviewers. 
New  language  has  been  added  to  the 
regulation  to  reflect  this  change. 

Comment  183:  Some  commenters 
stated  that  the  final  rule  should 
acknowledge  other  screen  technologies, 
especially  non-conforming  technologies, 
that  have  been  demonstrated  to  meet  or 
exceed  levels  of  protection  provided  by 


technologies  that  do  meet  NMFS  screen 
criteria. 

Response:  NMFS'  engineering  staff  is 
frequently  asked  to  assess  other  screen 
technologies  that  are  not  compliant  with 
NMFS'  screen  criteria.  As  a  result, 
NMFS  staff  has  developed  a  standard 
protocol  for  evaluating  non-conforming 
technologies,  and  has  published  an 
agency  position  paper  titled 
"Experimental  Fish  Guidance  Devices," 
November  1994,  that  can  be  found  on 
the  NMFS  web  page  at 
www.nwr.noaa.gov/lhydrop/ 

exp techl.htm.  This  position  paper 

describes  the  process  NMFS  requires  for 
a  proponent  of  experimental  technology 
to  demonstrate  that  a  particular  non- 
conforming technology  meets  or  exceeds 
the  level  of  protection  offered  by  a 
facility  designed  using  NMFS'  Juvenile 
Fish  Screen  Criteria.  We  are  not  aware 
of  any  non-conforming  technology  that 
demonstrably  protects  fish  as  well  as  or 
better  than  NMFS'  criteria  for  the 
variety  of  operating  conditions  present 
at  any  typical  water  diversion  site.  If 
evidence  is  provided  that  a  non- 
conforming technology  exceeds  the 
level  of  protection  provided  by  NMFS 
criteria  (as  described  in  the  position 
paper  referenced  above),  NMFS  would 
welcome  and  approve  this  technology. 

Comment  184:  One  commenter  stated 
that  water  withdrawal  and  diversion 
activities  that  take  listed  salmon  should 
not  be  granted  limits. 

Response:  The  intent  of  the  limit  for 
a  water  diversion  equipped  with  a 
screen  constructed  to  NMFS'  standard  is 
to  minimize  take  associated  with 
diversion  activities  once  water  is 
diverted  from  the  stream.  NMFS  intends 
to  enforce  the  take  prohibition  for  other 
forms  of  take  that  may  be  associated 
with  water  diversions  (e.g.,  dewatering 
streams,  building  gravel  push-up  dams, 
or  creating  other  passage  impediments). 

Comment  185:  A  few  commenters 
stated  that  requiring  screens  on  all 
diversions  in  the  Sacramento  Delta 
regardless  of  whether  or  not  the 
particular  diversion  affects  steelhead  is 
unjustified. 

Response:  The  intent  of  providing 
juvenile  fish  screen  facilities  is  to 
minimize  the  prospect  of  take  once  the 
water  has  been  diverted.  It  is  extremely 
imlikely  that  it  can  be  conclusively 
demonstrated  that  any  particular 
diversion  in  a  river  basin  containing 
listed  steelhead  will  never  entrain  a 
listed  steelhead.  It  may  sometimes  be 
true  that  listed  fish  are  not  present  at  a 
diversion  site.  It  is  more  likely  that — 
due  to  a  variety  of  circumstances — the 
listed  fish  simply  escape  observation  at 
a  given  site.  This  should  not  be 
construed  as  a  total  absence  of  listed 


fish  at  a  site.  It  should  also  be 
remembered  that  fish  are  at  critically 
low  levels  now  and  that  their  presence 
at  diversions  and  other  sites  is  likely  to 
increase  as  we  proceed  with  their 
recovery. 

Comment  186:  Some  commenters 
asserted  that  agencies  and  individuals 
making  good  faith  efforts  to  install 
screens  should  receive  a  grace  period 
during  which  take  prohibitions  would 
not  be  enforced. 

Response:  NMFS  acknowledges  that 
certain  complex  screen  facilities  can 
take  several  years  to  finance,  design, 
and  construct.  NMFS  will,  therefore, 
change  the  proposed  rule  to  include  a 
provision  for  addressing  selected 
facilities  on  a  case-by-case  basis.  In 
these  instances,  a  facility  will  be  eligible 
for  approval  under  the  limit  if  it  has  an 
approved  design  construction  plan  and 
schedule  that  includes  interim 
operation  measures  to  minimize  take.  In 
the  event  that  this  schedule  is  not  met, 
or  if  a  schedule  modification  is  made 
that  is  not  approved  by  NMFS 
engineering  staff,  or  if  the  screen 
installation  deviates  from  the  approved 
design,  the  water  diversion  will  be 
subject  to  take  prohibitions.  In  all  other 
cases,  as  stated  in  the  proposed  rule, 
NMFS  will  apply  the  prohibition  against 
take  and  the  limit  is  available  to  those 
who  have  their  diversion  facility 
approved  and  inspected  as  stated  in  this 
final  rule. 

Comment  187:  One  commenter  stated 
that  diversion  activities  that 
substantially  benefit  the  public  should 
be  included  in  the  limit. 

Response:  It  can  be  argued  that  any 
diversion  activity  confers  public  benefit 
to  one  degree  or  another.  However, 
water  diversions  are  screened  to  protect 
fish  and  allow  them  safe  egress  from  the 
diverted  flow — an  activity  which  has 
little  to  do  with  how  much  the  diversion 
itself  benefits  the  public.  Therefore,  it  is 
not  possible  to  grant  a  blanket  approval 
for  water  diversions — regardless  of  the 
amount  of  benefit  that  mav  putatively 
accrue  from  an  indiv  idual  facility. 

Comment  188:  Several  commenters 
asserted  that  NMFS'  screening  criteria 
are  not  well  defined,  have  not  received 
enough  scientific  review,  and  are  not 
flexible  enough. 

Response:  On  the  contrary,  NMFS' 
juvenile  fish  screen  criteria  are 
extensively  detailed  and  do  include 
sufficient  flexibility  to  deal  with  site- 
specific  constraints  and  other  concerns. 
There  is  no  set  of  juvenile  fish  screen 
criteria  in  the  world  that  is  as  well 
defined,  or  has  undergone  a  higher 
degree  of  scientific  scrutiny.  In  addition, 
NMFS'  juvenile  fish  screen  criteria  are 
based  on  decades  of  operational 
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experience  that  have  jnelded  the  best 
screen  designs  for  salmonid  protection 
in  existence.  Several  state  agencies  have 
adopted  NMFS'  screen  criteria  and  use 
them  in  water  bodies  containing 
anadromous  fish.  Lastly,  extensive 
biological  screen  evaluations  have 
revealed  little  or  no  injiu-y  to  fish  when 
testing  screen  facilities  constructed  to 
NMFS'  criteria.  This  is  a  primary 
indicator  that  NMFS'  juvenile  fish 
screen  criteria  are  the  best  option  for 
protecting  listed  fish  entrained  by  a 
water  diversion. 

Comment  189:  One  commenter 
suggested  that  screened  diversions 
approved  under  the  hmit  should  be 
reviewed  annually  as  to  their  physical 
condition. 

Response:  This  is  a  good  suggestion. 
NMFS  agrees  with  this  comment,  and 
will  seek  to  incorporate  this  issue  into 
the  check-off  form  and  inspection 
process  for  a  screen  design  and 
inspection  program  that  NMFS  be 
developed  with  the  states. 

Comment  190:  One  commenter  stated 
that  therp  should  be  no  violation  of  the 
rule  for  inadequately  screened 
diversions  if  no  take  can  be  proven. 
Response:  There  are  no  liabilities 
under  ESA  if  take  does  not  occur. 
Comment  191:  One  coimnenter 
thought  that  "enforcement  official" 
should  be  replaced  with  "authorized 
officer." 

Response:  NMFS  agrees  with  this 
recommendation  and  has  made  this 
language  change. 

Comment  192:  One  commenter  stated 
that  unscreened  agricultural  diversions 
in  the  Sacramento  River  delta  are  not 
the  problem,  and  that  NMFS  should 
concentrate  its  efforts  on  the  export 
pumps  that  dr\'  up  the  river. 

Response:  VVater  diversions  in  critical 
habitat  have  the  potential  to  take  listed 
salmonids  and.  are  therefore,  subject  to 
take  prohibitions.  Even  properly 
screened  diversions  may  take  fish  by 
drying  up  the  river.  NMFS  intends  to 
enforce  take  prohibitions  against 
diversions  that  dewater  river  beds. 

Comment  193:  One  commenter 
wanted  to  know  if  the  limit  applies  to 
all  diversions  or  just  irrigation 
diversions. 

Response:  As  stated  previously, 
diversion  of  water  in  critical  habitat  has 
the  potential  to  take  listed  salmonids 
and  is  therefore  subject  to  take 
prohibitions.  Thus  the  limit  applies  to 
all  diversions  that  may  affect  the  listed 
species. 

(Comment  194:  One  commenter 
identified  the  need  for  detailed 
operation  and  maintenance  guidance  if 
maintenance  is  to  be  a  requirement  in 
this  limit. 


Response:  NMFS'  engineering  staff 
will  provide  this  guidance  in  general  for 
all  juvenile  fish  screens  and  will 
develop  site-specific  operations  and 
maintenance  plans  for  sites  with 
particular  concerns.  Our  intent  is  to 
develop  this  guidance  in  conjunction 
with  regional  forums  on  screen 
activities  (e.g.,  the  Fish  Screen 
Oversight  Committee  of  the  Columbia 
Basin  Fish  and  Wildlife  Authority). 
Both  the  general  and  the  site-specific 
guidance  will  be  included  in  the 
proposed  training  program  for  state- 
authorized  officers. 

Comment  195:  One  commenter 
wanted  to  know  if  the  ESA  4(d)  rule 
applies  to  temporary  diversions  during 
construction. 

Response:  NMFS  will  need  to  review 
each  situation  on  a  case-by-case  basis 
and  the  answer  will  depend  on  the 
natiu-e  of  the  diversion.  Some 
construction  activities  provide  a 
temporary  diversion  around  a 
construction  site,  and  safely  return  fish 
and  flow  to  the  stream  downstream  of 
the  site.  Other  activities  may  be  required 
to  provide  a  screen  and  bypass  for  a 
temporary  diversion  if  biological  review 
determines  that  the  activity  will  place 
the  fish  at  risk.  These  decisions  will  be 
made  when  developing  a  Biological 
Opinion  on  a  particular  in-stream 
activity. 

Comment  196:  One  commenter  lu^ed 
NMFS  not  to  apply  the  ESA  4(d)  rule 
take  prohibitions  in  areas  upstream  of 
fish  barriers. 

Response:  The  ESA  4(d)  rule  take 
prohibition  applies  to  the  land  and 
ocean  area  within  the  14  designated 
ESUs.  All  operators  of  water  diversions 
within  these  ESUs  need  to  review  their 
activities  and  modify  any  activity  that 
may  take  a  threatened  species. 

Comment  197:  One  commenter  noted 
that  NMFS  does  not  credit  compliance 
with  existing  fish  protection 
requirements,  but  appears  to  require 
continual  updating  to  new  fish  screen 
standards  and  individual  sign-off  from 
NMFS  staff  that  the  screen  complies. 
The  commenter  also  stated  that 
individual  screen  certification  creates 
certain  practical  obstacles  and  NMFS 
should  use  this  as  an  incentive  and  limit 
the  take  prohibitions  on  water  use  in 
general,  not  just  on  the  physical 
diversion  structure. 

Response:  The  intent  of  the  ESA  4(d) 
water  diversion  screening  limit  is  to 
allow  a  water  diversion  to  be  made  as 
safe  as  possible  for  listed  fish  species. 
Therefore,  as  new  biological  information 
becomes  available,  it  may  drive  a 
modification  in  the  screen  criteria. 
Nonetheless,  NMFS  recognizes  that  it  is 
unnecessary  to  retro-fit  all  existing 


screen  facilities  with  new  features  every 
time  new  information  comes  to  light 
because  the  criteria  that  are  currently  in 
place  do  an  excellent  job  protecting  all 
salmonid  life  stages.  NMFS  has  updated 
their  juvenile  fish  screen  criteria  only 
once  in  the  last  11  years.  The  change 
came  about  as  a  result  of  new  biological 
evidence  that  certain  previously 
untested  aspects  of  the  old  criteria  did 
not  adequately  protect  certain  life  stages 
of  fish.  While  this  set  a  standard  for  new 
installations,  NMFS  did  not  expect 
retro-fits  of  recenUy  constructed 
facilities.  NMFS  intends  to  certify 
screen  designs  that  meet  the  criteria  in 
place  at  the  time  of  construction — 
providing  there  is  no  evidence  to  show 
that  the  device  is  actively  taking  listed 
species.  In  addition,  NMFS  intends  that 
when  screen  components  need  to  be 
replaced  due  to  wear,  materials  will  be 
used  consistent  with  ciurent  criteria. 
However,  if  a  screen  is  installed  that  is 
out  of  compliance  with  NMFS  criteria, 
no  limit  fi-om  the  take  prohibition  will 
be  allowed. 

Comment  198:  One  commenter  argued 
that  the  practical  effect  of  the  ESA  4(d) 
rules  with  respect  to  water  diversions  is 
to  eliminate  incentives  for  water  users 
to  screen  their  diversions. 

Response:  The  intent  of  this  Umit  is 
to  offer  diverters  protection  from  take 
enforcement  when  fish  are  protected  by 
a  properly  installed,  well-designed,  and 
well-maintained  screen.  There  are 
clearly  other  issues  (e.g.,  stream 
dewatering)  that  can  not  be  solved  by 
screen  installation,  and  these  activities 
will  continue  to  diminish  critical 
habitat  and  take  listed  fish  and  thus  be 
subject  to  take  prohibition. 

Comment  199  :  One  commenter  urged 
NMFS  to  apply  this  limit  to  water 
pumping  devices  as  well  as  diversions. 

Response:  Water  pumping  devices  are 
included  in  this  limit. 

Comment  200:  One  commenter 
wanted  to  know  the  details  of  NMFS' 
enforcement  strategy  for  non-compliant 
screens  and  diversions. 

Response:  NMFS'  enforcement 
strategy  is  specified  in  the  section  of 
this  final  rule  entitled  "Take  Guidance." 
Unscreened  water  diversions  that  cause 
take  of  a  threatened  species  are  subject 
to  NMFS  take  enforcement  action. 

Road  Maintenance  Activities 

Comments  Relating  to  the  Oregon 
Department  of  Transportation  (ODOT) 
Limit 

Comment  201 :  Several  commenters 
wanted  the  limit  provided  to  the  ODOT 
for  the  Routine  Road  Maintenance 
Water  Quality  and  Habitat  Guide  Best 
Management  Practices  July  1999  (Guide) 
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to  apply  to  other  cities  and  counties  as 
well  so  they  would  not  have  to  develop 
their  own.  Many  of  these  commenters 
also  requested  that  the  limit  be 
expanded  to  other  jurisdictions  and 
departments  of  transportation — with 
appropriate  revisions  to  the  best 
management  practices  (BMPs). 

Response:  There  are  two  issues 
reflected  in  this  eind  other  road 
maintenance  comments  and  NMFS  has 
organized  its  responses  accordingly.  The 
first  is  that  some  local  jurisdictions 
would  like  to  adopt  the  ODOT  manual 
without  modification  with  the 
understanding  that  it  will  provide 
proper  functioning  habitat  conditions. 
NMFS  agrees  that  local  jurisdictions  can 
adopt  the  BMPs  in  the  manual; 
however,  the  local  maintenance 
programs  will  need  to  be  examined 
further  to  assess  any  differences 
between  them  and  ODOT's  program  and 
determine  how  those  differences  would 
affect  the  success  in  contributing  to 
Properly  Functioning  Condition  (PFC). 
Also,  NMFS  and  ODOT  have  spent 
several  years  evaluating  this  program  so 
that  NMFS  has  a  clear  understanding  of 
ODOT's  abihty  to  fulfill  training, 
tracking,  and  reporting  requirements. 
Other  jurisdictions  wishing  to  be 
covered  under  this  limit  would  have  to 
demonstrate  their  ability  to  make 
similar  commitments  and  would  also 
need  to  define  the  circumstances  under 
which  an  individual  BMP  would  not  be 
followed. 

The  second  issue  pertains  to  the 
potential  application  of  the  limit  to 
similar  activities  of  other  jurisdictions 
besides  ODOT  and  Oregon  cities  and 
counties.  NMFS  agrees  that  under  the 
conditions  that  meet  or  exceed  those 
described  above,  the  limit  for  routine 
road  maintenance  could  be  applied  to 
other  jurisdictions  such  as  ports,  other 
state  transportation  agencies,  and  cities 
and  counties  in  other  states  which  also, 
like  ODOT,  have  programs  that  are 
determined  to  meet  PFC.  This  final  rule 
describes  the  procedure  for  public 
comment  and  determination  of 
inclusion  within  the  limitation  on  the 
take  prohibition. 

Comment  202:  One  commenter 
focused  on  how  NMFS  would  respond 
if  the  ODOT  program  had  compliance 
problems  or  if  new  information 
demonstrated  that  the  program  no 
longer  provided  sufficient  protection. 
They  stated  that  allowing  ODOT  to 
correct  the  matter  "within  a  mutually 
determined  period  of  time"  was  too 
vague  a  standard. 

Response:  NMFS  agrees,  and  the 
wording  of  the  rule  has  been  changed  to 
reflect  this  comment. 


Comment  203:  Some  reviewers  stated 
that  the  ODOT  guide  is  completely 
inadequate  to  the  task  of  protecting  fish 
in  that  it  allows  far  too  many  potentially 
harmful  activities  and  contains  far  too 
much  ambiguous  language.  Similarly  a 
number  of  commenters  asked  that 
ODOT  remove  the  "hedge"  words 
("where  feasible,"  etc.)  from  the  road 
maintenance  limit. 

Response:  NMFS  believes  that  the 
ODOT  program,  as  designed,  will 
adequately  protect  the  listed  species  and 
their  habitat.  NMFS  also  intends  this 
final  rule  to  be  somewhat  flexible  in 
terms,  of  allowing  combinations  of 
measures  that  avoid  or  sufficiently 
minimize  take.  Further,  this  final  rule 
has  been  designed  to  take  into  account 
a  range  of  circumstances  wherein  hard 
constraints  relating  to  physical,  safety, 
weather,  equipment,  or  other  project 
aspects  make  it  impossible  to  follow  the 
BMP  to  the  letter.  In  addition,  ODOT 
has  stated  that  the  discretionary 
language  will  not  be  used  for 
convenience  or  for  ease  of  operation. 
Therefore,  based  on  NMFS'  working 
relationship  with  ODOT,  we  expect  that 
the  standard  BMPs  will  be  used  in  most 
circimastances  and  situations.  To  help 
ensure  that  this  occurs,  the  ODOT  crews 
will  be  extensively  trained  and  NMFS 
will  regularly  review  the  program. 

Comment  204:  One  commenter  stated 
that  the  ODFW,  not  the  ODOT  regional 
environmentalist,  should  review  ODOT 
activities  and  decide  if  they  need  a 
biological  assessment.  The  commenter 
was  concerned  by  the  fact  that  the 
proposed  rule  seemed  to  mandate 
consultation  with  the  regional 
environmental  coordinator  for  any  in- 
water  work  and  that  the  regional 
environmental  coordinator  would  not 
have  the  specialized  knowledge  to  make 
good  decisions  during  in-water  work. 

Response:  The  ODOT  coordinates 
with  the  ODFW  on  all  in-water  work  for 
ODOT  bridge  repairs,  and  usually  the 
regioucd  environmental  coordinator  is 
involved  in  the  discussions  as  well.  The 
"and/or"  Icmguage  is  not  intended  to 
exclude  the  ODFW,  but  rather  to 
exclude  the  regional  environmental 
coordinator  in  instances  where  that 
office's  participation  is  deemed 
unnecessary.  Two  ODFW  biologists  are 
assigned  to  coordinate  exclusively  with 
ODOT  on  transportation  issues  and 
work  closely  with  ODOT  regional 
environmental  coordinators.  In 
addition,  district  biologists  assist  ODOT 
on  a  variety  of  construction  and  road 
maintenance  issues  and  projects. 

Comment  205:  One  commenter  stated 
that  the  final  rule  should  allow  NMFS 
to  approve  minor  variations  from  ODOT 
procedures. 


Response:  NMFS  will  exercise 
reasonable  judgement  as  to  whether  any 
minor  adjustment  in  the  ODOT  road 
maintenance  guidance  requires  formal 
approval  from  NMFS  and,  therefore, 
also  warrants  Federal  Register 
publication  and  public  comment. 
However  to  stay  consistent  with  the 
spirit  of  the  limit,  any  change  that 
would  affect  the  substantive  protections 
the  program  provides  for  the 
environment  will  require  a  written 
approval.  NMFS  has  clarified  this  point 
by  adjusting  the  language  in  the  rule. 

Comment  206:  One  commenter 
provided  multiple,  detailed,  suggestions 
and  critiques  of  the  ODOT  program. 
Each  suggestion  (in  quotations)  is 
covered  in  the  following  discussion 
unless  it  is  discussed  in  another 
response. 

(1)  "To  the  maximum  extent  possible, 
the  manual  should  contain  enforceable 
standards."  Response:  Based  on  NMFS' 
extensive  review  of  the  ODOT  manual, 
we  believe  the  standards  described  are 
enforceable.  For  example,  the  first  BMP 
for  surface  work  requires  (a)  eliminating 
diesel  as  a  releasing  or  cleaning  agent 
and  using  only  environmentally 
sensitive  agents,  (b)  using  heat  soiuces 
to  clean  tack  nozzles,  (c)  carrying 
adequate  erosion  control  supplies  to 
keep  materials  out  of  water  bodies,  and 
(d)  disposing  of  excess  material  at 
appropriate  sites.  All  these  are 
enforceable.  The  same  is  true  for  the 
great  majority  of  the  BMPs  for  other 
activities. 

(2)  "Protective  and  mitigation 
measures  for  work  conducted  outside  of 
the  BMPs  should  be  required,  and  they 
should  be  described."  Response:  We 
agree  with  portions  of  this  statement. 
NMFS  is  continuing  to  work  with  ODOT 
on  its  maintenance  BMPs.  In  most  cases, 
the  changes  would  have  only  minor 
(short-term)  or  no  effects  on  habitat  or 
fish.  In  situations  where  not  following 
the  BMPs  would  adversely  affect  fish  or 
their  habitat,  NMFS  will  work  with 
ODOT  to  ensure  appropriate  alternative 
protective  measures  and  mitigation  are 
applied. 

(3)  "The  manual  should  describe  an 
effective,  proactive,  monitoring  program 
for  maintenance  projects."  Response: 
Page  3  of  the  guide  describes  ODOT's 
monitoring  program  and  it  is  also 
described  in  the  draft  rule.  Research  is 
being  conducted  on  several  high-risk 
activities  such  as  culvert  cleaning, 
culvert  replacements,  and  winter 
maintenance  in  order  to  gain  more 
information  about  maintenance  project 
impacts  and  develop  better  BMPs. 

(4)  "The  manual  should  contain 
specific  timetables  for  project  reviews 
and  manual  updates.  '  Response:  The 
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manual  can  be  revised  by  ODOT  in 
consultation  with  NMFS  at  any  time. 
The  draft  rule  states  that  ODOT  has 
committed  to  review  the  guide  and 
revise  as  necessary,  at  least  every  5 
years.  In  addition,  ODOT  will  annually 
make  any  necessary  BMP  modifications. 

(5)  "Terms  not  in  common  usage 
should  be  clearly  defined."  Response: 
Uncommon  terms  are  defined  at  the 
beginning  of  the  guide  (pages  ii  through 
iv). 

(6)  "Effective  erosion  controls  and  a 
list  of  specific  techniques  should  be 
defined,  including  a  description  of 
methods  to  be  used  during 
emergencies."  Response:  Erosion 
control  measures  are  described  as  BMPs 
under  each  activity.  Erosion  control 
measiures  for  emergencies  are  being 
developed  under  a  programmatic 
biological  assessment. 

(7)  "Mandatory  work  windows  should 
be  defined  to  protect  vulnerable  life 
stages  of  salmonids."  Response:  As 
stated  in  the  guide  (e.g.,  pages  8,  12,  and 
13),  ODOT  must  use  in-water  work 
windows  for  all  in-water  work,  unless 
the  ODFW^gpecifically  agrees  otherwise. 
The  ODFW's  in-water  work  guidelines 
are  part  of  the  guide,  in  Appendix  C. 

(8)  "Criteria  for  the  use  of 
bioengineering  methods  should  be 
described."  Response:  The  guide  states 
that  bioengineering  will  be  used  where 
possible.  The  ODOT  currently  has 
multiple  research  projects  focusing  on 
the  use  of  bioengineering  to  stabilize 
slopes;  as  the  results  of  Oie  research 
become  known,  NMFS  and  ODOT  will 
develop  criteria. 

(9)  "Riparian  management  zones 
should  be  defined  by  water  type  or  the 
criteria  used  to  determine  riparian 
buffer  widths  [should  be]  identified." 
Response:  Standard  buffer  widths  are 
defined  on  page  iv  of  the  guide.  NMFS 
determined  that  these  widths  provide 
sufficient  protection  from  road 
maintenance  activities.  The  standard 
buffers  also  are  implemehtable  by 
maintenance  staff  without  requiring 
detailed  knowledge  of  fish  presence/ 
absence.  Also,  ODOT  is  developing 
detailed  maps  that  identify  sensitive 
resource  areas  based  on  criteria 
described  in  the  draft  rule;  they  will 
include  information  on  overstory 
values,  salmonid  presence,  spawning 
habitat,  off-channel  areas,  etc.  The  maps 
will  thus  delineate  areas  where  only 

(  ertain  activities  may  be  allowed  and 
the  ODOT  maintenance  staff  will 
modify  their  activities  accordingly. 

(AJmwent  207:  One  commenter  asked 
whether  ODOT  standards  apply  to  all 
streams,  just  water  quality  limited 
streams,  or  just  fish-bearing  streams. 


Response:  The  ODOT  standards  apply 
to  all  streams.  The  guide  is  a  statewide 
document  for  all  maintenance  areas, 
even  where  no  listed  fish  are  present. 
Comment  208:  Several  conunenters 
stated  that  any  routine  road 
maintenance  program  should  have  been 
included  in  this  limit.  In  particular, 
routine  road  maintenance  under  the 
Oregon  Department  of  Forestry's  Forest 
Practices  Act  was  suggested. 

Response:  In  the  final  rule,  the  limit 
for  road  maintenance  is  broadened 
beyond  the  ODOT  and  Oregon  cities  and 
coimties  to  include  other  jurisdictions 
within  and  outside  of  Oregon  based 
upon  the  ODOT's  manual  or  which 
otherwise  contribute  to  achieving  or 
maintaining  PFC.  However,  road 
maintenance  for  forestry  roads  will  not 
be  included  because  the  road  use  and 
required  BMPs  are  very  different  for  this 
type  of  road. 

Comment  209:  One  commenter  stated 
that  ODOT  should  provide  criteria  and 
steps  to  avoid,  minimize,  and  mitigate 
all  impacts  when  their  gviidance  caimot 
be  followed. 

Response:  The  ODOT's  manual  is 
intended  to  avoid,  minimize,  and 
mitigate  all  impacts.  NMFS  chose  to 
preserve  ODOT's  flexibility  in  choosing 
the  most  practicable  methods  for 
avoiding,  minimizing,  and  mitigating  for 
impacts  because  of  ODOT's 
demonstrated  commitment  to  protecting 
aquatic  resources. 

Comment  210:  Several  commenters 
requested  the  elimination  of  the 
requirement  to  prohibit  any  sediment 
input  into  the  stream  resulting  firom 
routine  road  maintenance  activities. 
Response:  The  ODOT  routine  road 
maintenance  program  does  not  prohibit 
sediment  input  into  streams,  although  it 
presents  measures  to  minimize  and 
avoid  the  input. 

Comment  211:  One  commenter  stated 
that  ODOT  needs  to  allow  for  road 
repair  during  winter/wet  seasons  if 
emergency  conditions  dictate. 

Response:  The  ODOT  will  implement 
BMPs  when  practicable,  and  is 
responsible  for  coordinating  repair  and 
mitigation  measures  with  appropriate 
resource  agencies  in  the  event  fishery  or 
water  resources  are  damaged  during  a 
response  to  an  emergency. 

Comment  212:  One  commenter 
requested  that  ODOT's  program  be 
removed  as  a  limit  because  the  tribes 
had  not  been  given  an  opportunity  to 
review  it.  They  stated  that  the  guide  was 
not  available  for  review  through  the 
notice. 

Response:  There  were  a  total  of  52 
days  to  review  the  ODOT  guide.  It  was 
available  through  the  ODOT  web  site 
and  the  NMFS  Northwest  Region's 


website.  This  was  cited  in  the  Federal 
Register  document  within  the  section 
tided  Electronic  Access.  Moreover,  it  is 
NMFS'  intent  to  work  closely  with  the 
tribes  of  the  region  to  develop  improved 
information  exchange  and  consultation 
opportunities. 

Comments  on  the  Potential  Application 
of  the  Limit  to  Other  Jiuisdictions 

Comment  213:  One  commenter  stated 
that  the  limit's  requirements  for 
developing  an  Memorandum  of 
Agreement  (MOA)  under  which  road 
maintenance  programs  for  other 
jiuisdictions  would  be  approved  are  not 
specific  and  should  be  revised  to 
provide  clear  direction. 

Response:  NMFS  intentionally  did  not 
provide  a  detailed  description  of  what 
the  MOA  should  include  or  how  it 
should  be  prepared.  The  MOA  was 
intended  to  provide  the  mechanism  for 
negotiating  with  various  jurisdictions 
about  how  to  make  sure  that  their 
program  is  equivalent  to  the 
effectiveness  of  ODOT  program  in 
contributing  to  achieving  or  maintaining 
PFC,  including  the  tasks  of  training, 
tracking,  and  reporting,  and  how  to  best 
apply  comparable  measures  identified 
in  the  ODOT  guide.  Based  on  this  and 
other  comments,  NMFS  has  revised  the 
regulatory  language  to  require  "a  written 
agreement"  rather  than  a  formal  MOA. 
That  written  agreement  is  intended  to  be 
flexible  enough  so  there  is  no  need  to 
recreate  a  new  maintenance  program  or 
amend  the  rule. 

Comment  214:  One  commenter 
suggested  that  each  jiuisdiction  seeking 
coverage  under  the  limit  for  routine 
road  maintenance  should  be  able  to 
develop  its  own  BMPs. 

Response:  NMFS  does  not  object  to 
the  use  of  BMPs  that  may  be  different 
from  those  presented  in  the  ODOT 
guide.  NMFS  is  satisfied  that  road 
maintenance  activities  in  compliance 
with  the  ODOT  guide  and  program 
contribute  to  achieving  or  maintaining 
PFC.  NMFS  expects  that  each 
jurisdiction  seeking  to  apply  the  routine 
road  maintenance  limit  to  its  program 
will  clearly  demonstrate  how  that 
program  either  applies  equivalent 
measures  to  those  specified  in  the 
ODOT  guide  or  how  it  otherwise 
contributes  to  PFC.  NMFS  does  not 
necessarily  expect  each  jurisdiction  to 
adopt  the  ODOT  guide. 

Comment  215:  One  commenter 
indicated  that  compliance  and 
effectiveness  monitoring  and  adaptive 
management  are  essential  to  ensure 
adequate  protection  of  listed  species. 
This  commenter  expressed  concern  that 
the  monitoring  may  not  be  adequate  and 
that  without  specific  monitoring  criteria 
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and  protocols,  the  ability  to  evaluate 
and  modify  conservation  measures 
would  be  limited. 

Response:  NMFS  agrees  that 
monitoring  is  essential  for  assuring  that 
the  routine  road  maintenance  programs 
are  being  properly  implemented  and 
that  the  outcomes  are  as  expected  (i.e., 
contributing  to  PFC).  The  monitoring 
and  feedback  approach  contained  in  the 
ODOT  program,  while  being  somewhat 
non-specific,  is  practicable  and  can 
provide  enough  information  to  assess 
compliance  and  effectiveness. 

Comment  216:  NfMFS  received  one 
comment  requesting  that  the  limit  set 
standards  for  road  restoration  and 
maintenance,  as  well  as  goals  for 
maximum  road  densities. 

Response:  This  comment  is  referring 
to  forested  watersheds  and  watershed 
conservation  plans.  NMFS  is  addressing 
those  areas  primarily  through  ESA 
mechanisms  other  than  the  road 
maintenance  limits  of  the  riile  (i.e., 
application  of  ESA  sections  7  and  10  for 
Federal  and  non-Federal  land 
management  practices,  respectively). 

Comment  21 7:  One  comment  stated 
that  there  should  be  no  specific  limits 
for  roads — just  the  normal  section  9 
prohibitions.  The  commenter  was 
concerned  that  erosion  caused  by  steep 
slopes  and  incorrectly  built  roads  could 
potentially  harm  listed  salmon 
populations. 

Response:  NMFS  agrees  that  soil 
erosion  from  road  projects  can  have 
adverse  effects  on  salmon  populations 
and  their  habitats.  However,  the  limit 
only  applies  to  routine  road 
maintenance  activities;  that  is,  road 
repairs  that  increase  the  material  profile 
are  not  covered  under  the  rule.  Any 
activity  for  which  a  COE  permit  is 
required  is  not  covered  by  the  routine 
maintenance  program  and  would,  in  any 
event,  require  a  section  7  consultation. 
The  ODOT's  manual  recognizes  the 
problems  associated  with  erosion  and 
addresses  erosion  repair  (MMS  122).  To 
minimize  impacts.  ODOT  requires  that 
erosion  repair  work  consider 
bioengineering  solutions.  The 
maintenance  program  requires  that 
ODOT  maintenance  staff  take 
precautionary  measures  on  identified 
erodible  areas — provided  the  measures 
can  be  safely  applied.  Taken  together 
with  other  measures  ODOT  is  carrying 
out  (e.g.,  mapping  landslide-prone  areas 
throughout  the  Oregon  coast),  the 
routine  road  maintenance  program 
protects  threatened  salmon  and 
steelhead  adequately  to  warrant  a  limit. 


Integrated  Pest  Management  (IPM) 
Activities  in  Portland,  Oregon 

Comment  218:  Several  conunenters 
indicated  that  NMFS  led  them  to  believe 
that  pesticides  would  nut  be  considered 
in  this  rulemaking  and  that  it  was, 
therefore,  unfair  to  proceed  with  a  limit 
that  accounts  solely  for  the  Portland 
Parks  and  Recreation  (PP&R)  program.  It 
was  generally  expressed  that  various 
states,  local  entities,  and  agencies 
should  be  allowed  their  own  limit  on. 
take  prohibitions  as  they  relate  to 
pesticide  use.  Other  commenters  stated 
that  the  PP&R  IPM  program  was 
inadequate  because  it  was  too 
ambiguous,  did  not  list  the  actual 
amounts  of  pesticide  being  used, 
allowed  broadcast  spraying  in  riparian 
buffers,  and  did  not  adequately  address 
all  potential  pathways  of  contamination. 

Response:  The  PP&R  IPM  program 
received  a  limit  at  this  time  because  it 
is  a  fully-formed,  conservative  program. 
NMFS'  decision  process  was  based  on 
careful  scientific  review,  investigation 
of  potential  pathways  of  contamination 
(specific  to  PP&R-planned  activities), 
and  analysis.  NMFS  concluded  that 
PP&R's  plan  addresses  potential  impacts 
and  protects  listed  salmonids  to  an 
adequate  degree.  A  subsequent  review 
process  will  be  conducted  one  year  after 
PP&R's  plan  is  adopted,  additional 
reviews  will  occur  every  two  years,  and 
appropriate  adjustments  will  be  made 
throughout  the  process.  As  NMFS  noted 
in  the  preamble  to  the  proposed  rule 
rates  of  application  in  buffer  strips 
under  the  PP&R  IPM  program  range 
from  8  percent  to  100  percent  of  the 
individual  chemical  label  restrictions. 
Moreover,  these  chemicals  are  not 
applied  annually,  rather  only  as  needed 
emd  only  as  the  last  resort  for  controlling 
imwanted  vegetation.  Use  of  the  term 
"broadcast  spraying"  may  be 
misleading.  The  listed  chemicals  must 
be  applied  at  low  pressure  (which 
results  in  large  droplets  to  reduce 
airborne  mists),  by  hand  wand,  and  only 
in  the  area  where  a  dense  broadleaf 
outbreak  is  occurring — not  the  entire 
buffer  area. 

NMFS  believes  that  with  restrictions 
such  as  the  ones  cited  here,  and  looking 
at  the  program  as  a  whole,  it  sufficiently 
protects  the  listed  salmonids. 

Comment  219:  One  commenter  asked 
if  the  PP&R  IPM  was  intended  to  apply 
to  maintenance  activities  adjacent  to  all 
streams,  just  water  quality  limited 
streams,  or  just  fish-bearing  streams. 

Response:  The  PP&R  IPM  applies  to 
all  waters — regardless  of  their 
designation  (moving,  water  quality 
compromised,  fish/non-fish-bearing) — 
associated  with  PP&R  managed  lands. 


The  use  of  pesticides  near  flowing 
waters  is  more  restricted  than  near  still 
water  (isolated  ponds). 

Comment  220:  One  commenter  stated 
that  the  PP&R  IPM  should  require 
public  notice  48  hours  before  spraying. 

Response:  Currentlv  PP&R  does  notify 
the  public  of  tree  spraying  by  posting 
signs  in  the  affected  area  24  hours  in 
advance.  Also,  on  any  day  other  types 
of  pesticides  are  being  applied,  signs  are 
placed  in  the  park  and  remain  there 
until  the  application  is  complete  and 
any  product  has  dried.  It  should  be 
noted,  however,  that  this  is  essentially 
a  public  health  issue  and  is.  therefore, 
outside  the  scope  of  a  rule  making  for 
threatened  salmon  and  steelhead. 

Comment  221:  Several  commenters 
stated  that  data  generated  by  Oregon's 
pesticide  tracking  law  should  be 
integrated  with  the  limit. 

Response:  We  agree  that  it  would  be 
useful  information.  The  PP&R's  IPM 
requires  an  annual  report  to  NMFS. 
When  NMFS  reviews  PP&Rs  annual 
report  it  will  take  into  account  new 
scientific  data  on  pesticides  and  their 
effects  on  listed  fish  (and  the  habitats 
that  support  them)  when  making  its 
decision  whether  to  continue  with  the 
program  as  written  or  require  changes. 
Over  the  next  year,  NMFS  will  examine 
the  question  of  whether  incorporating 
the  information  collected  through 
Oregon's  pesticide  tracking  law  (ORS 
192.502,  ORS  634.306.  and  ORS 
634.372)  into  the  review  process  would 
improve  that  annual  analysis. 

Comment  222:  One  commenter 
requested  that  NMFS  clarify  that  the 
PP&R  IPM  applies  only  to  city  parks 
managed  by  PP&R. 

Response:  The  commenter  is  correct. 
The  PP&R  IPM  program  limit  applies 
only  to  activities  conducted  by  PP&R  in 
Portland  city  parks. 

Comment  223:  One  commenter 
expressed  concern  that  the  list  of 
chemicals  does  not  appear  to  take  into 
account  chemicals  already  present  in 
surface  waters.  It  was  also  stated  that 
NMFS  needs  to  do  more  research  on  the 
impacts  pesticides  have  on  anadromous 
fish. 

Response:  NMFS  agrees  with  the  need 
for  more  research  in  this  area.  The 
NMFS  Northwest  Fisheries  Science 
Center  (NWFSC)  has  recently  begun  a 
research  program  to  evaluate  in  greater 
detail  the  effects  of  pesticides  in  the 
environment  and  their  effects  on 
anadromous  fish.  This  program  will 
expand  on  earlier  investigations  by  the 
NWFSC  and  will  look  at  the  sublethal 
effects,  synergistic  effects,  cumulative 
effects,  and  effects  of  inert  ingredients 
in  pesticides  in  the  aquatic 
environment.  NMFS  will  work  closely 
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with  EPA  and  state  authorities  which 
have  primary  responsibility  for  ensuring 
the  proper  use  of  these  products  under 
relevant  Federal  and  state  regulatory 
regimes.  Should  information  come 
forward  to  suggest  that  the  otherwise- 
lawful  use  of  a  pesticide  harms  listed 
salmonids  and  is  in  violation  of  section 
M  or  this  rule.  .MMFS  anticipates 
addressing  the  concern  through 
amendment  of  this  rule,  a  section  7 
consultation  with  EPA.  or 
corresponding  discussions  with 
responsible  state  authorities.  NMFS  will 
employ  this  approach  rather  than  favor 
enforcement  actions  against  an 
individual  applicator  for  the  otherwise 
lawful  use  of  the  pesticide.  Similarly,  if 
NMFS  finds  that  a  limitation  on  the 
prohibition  against  take  for  the  use  of 
selected  pesticides  is  necessary  and 
advisable  for  the  conservation  of  listed 
salmonids,  it  may  amend  this  rule 
accordingly.  Through  such  a 
programmatic  approach  NMFS  believes 
that  it  will  be  able  to  achieve  an  orderly 
and  comprehensi\e  analysis  of  the  use 
of  pesticides  and  their  effects  on  listed 
salmonids. 

Comment  224:  One  commenter 
suggested  that  the  best  approach  to 
evaluating  pesticide  use  under  the  ESA 
was  a  toxicological  risk  assessment 
protocol  based  pnncipallv  on  the  dose- 
response  theorv  Under  this  approach, 
the  commenter  concludes  that  "there  is 
no  evidence  that  take  of  salmon  or 
steelhead  has  actually  occurred  as  a 
result  of  pesticide  use."  The  commenter 
further  asserts  that  under  a  program 
managed  by  the  California  EPA's 
Department  of  Pesticide  Regulation 
!DPR).  "there  should  be  zero  take  of  any 
listed  fish,  including  salmonids  under 
NMFS'  jurisdiction"  if  the  protocols 
developed  by  the  DRP  are  followed. 

Response:  NMFS  disagrees.  The 
NWFSC  has  been  activelv  investigating 
the  sublethal  effects  of  pesticides  on 
li.sted  salmonids  for  more  than  two 
years.  This  research  is  specificallv 
tailored  to  examine  pesticide  effects  on 
the  life  histories  of  anadromous  fish  in 
California  and  the  Pacific  Northwest, 
and  is  designed  to  reduce  the 
considerable  scientific  uncertainty 
associated  with  pesticides.  NMFS  will 
use  the  data  arising  out  of  this  process 
to  guide  future  decision  making  under 
the  ESA. 

Comment  225:  Several  commenters 
felt  the  rules  may  unduly  restrict  the 
critical  function  of  noxious  weed 
(  ontrol.  It  was  suggested  that  NMFS 
may  be  discouraging  lawful  and 
environmentally  beneficial  use  of 
pesticides  and  herbicides. 

Response:  NMFS  recognizes  the 
importance  of  noxious  weed  control. 


The  final  rule  encourages  development 
of  local  programs  that  conserve  fish 
while  placing  priority  on  preventing 
pests  (weeds,  insects,  disease)  through 
non-chemical  means.  Noxious  weeds 
may  be  controlled  in  a  number  of 
ways — both  with  and  without  the  use  of 
herbicides. 

Comment  226:  Some  commenters 
asserted  that  a  regional  invasive  species 
prevention  program  is  needed — one  that 
includes  a  protocol  for  addressing 
expedited  responses  to  invasive  species. 

Response:  NMFS  agrees  that  a 
regional  invasive  species  prevention 
program  that  includes  response 
protocols  would  be  beneficial.  Such  a 
program  should  be  developed  in 
cooperation  with  state  and  local 
government  agencies,  FWS,  and  EPA, 

Comment  227:  Several  commenters 
stated  that  if  a  pesticide  is  used 
according  to  the  directions  on  the  label, 
or  in  compliance  with  various  other 
state  or  Federal  regidations,  the 
applicator  should  receive  a  limit  on  the 
take  prohibitions. 

Response:  Please  see  earlier  responses 
on  the  same  general  subject.  Currently, 
EPA  has  not  consulted  with  NMFS  on 
the  use  of  pesticides  and  their  impact  on 
listed  anadromous  fish  and  their  habitat. 
Therefore,  applying  pesticides  in 
accordance  with  current  label 
directives,  EPA  guidelines,  or  interim 
state  measures  for  pesticide  use.  is  not. 
de  facto,  exempt  fi-om  the  possibility  of 
"take."  EPA's  Office  of  Pesticides 
Program  will  initiate  consultation  on  a 
limited  number  of  EPA-registered 
pesticides  with  NMFS  SWR  later  this 
year  and,  depending  on  the  outcome  of 
that  process,  NMFS  will  continue  to 
seek  such  consultations  on  registered 
pesticides.  NMFS  also  hopes  to  begin 
consultations  on  those  pesticides  being 
considered  for  registration.  In  any  case, 
NMFS  recognizes  that  the  above 
restrictions  (labels,  state  guidance,  etc.) 
constitute  the  only  protective  guidelines 
currentlv  available  to  applicators. 
Therefore.  NMFS  will  work  with  the 
responsible  agencies  to  determine  the 
extent  to  which  restrictions  on  pesticide 
use  need  to  be  adapted  to  meet  listed 
salmonid  needs  and,  as  that  process 
goes  forward,  individual  applicators 
may  look  to  those  agencies  and  NMFS 
to  provide  appropriate  guidance  in  the 
future. 

Comment  228:  Two  commenters 
suggested  that  NMFS  should  not  rely  on 
local  solutions  for  pesticides,  since 
three  of  the  four  states  have  laws 
preempting  local  pesticide  regulation. 

Response:  The  PP&R  IPM  program 
does  not  regulate  pesticides.  It  directs 
the  limited  application  of  pesticides  by 
a  local  government  agency.  NMFS  is 


confident  that  PP&R  has  the  authority  to 
direct  its  application  program. 

Comment  229:  One  commenter  asked 
that  NMFS  clarify  its  definition  of  a 
pesticide  to  include  any  substance  that 
is  considered  an  herbicide. 

Response:  The  commenter  is  correct 
about  the  definition  of  a  pesticide. 
According  to  EPA,  the  term  "pesticide" 
includes  all  herbicides,  insecticides, 
fungicides,  rodenticides,  repellents, 
disinfectants,  and  other  compounds  that 
kill,  control,  or  otherwise  affect  pests. 
The  final  4(d)  rule  will  incorporate  this 
definition  for  the  term  "pesticide." 

Municipal,  Residential,  Commercial, 
and  Industrial  Development  Limit 

a.  Clarification  of  Where  and  How  This 
Limit  Applies 

Comment  230:  Many  commenters 
requested  that  the  finaJ  rule  clarify 
where  and  how  "this  limit"  applies. 
One  commenter  asserted  that  the  rule 
was  so  imclear  as  to  require  that  the 
limit  be  removed  entirely. 

Response:  NMFS  has  attempted  to 
remove  vague  and  confusmg  languag-j 
from  this  final  rule  and  to  clarify  where 
the  limit  applies.  This  particular  limit  is 
intended  to  apply  to  a  broad  range  of 
planning  efforts,  ordinances, 
regulations,  and  programs  (promulgated 
by  city,  coimty,  and  regional 
govenmients)  that  conserve  listed 
salmon  and  steelhead  by  regulating  or 
otherwise  limiting  activities  associated 
with  MRCI  development.  Some 
examples  are  wetland  protection 
ordinances,  shoreline  management  and 
development  programs,  and  urban 
growth  management  plans.  Such 
activities  are  not  necessarily  limited  to 
"urban"  areas,  because  city,  county,  and 
regional  govermnental  jurisdictions 
extend  to  suburban  and  rural  areas  as 
well.  NMFS  has.  therefore,  clarified  the 
intended  scope  of  this  limit  by  replacing 
the  term  "new  urban  density 
development"  with  "municipal, 
residential,  commercial  and  industrial 
(MRCI)  development"  to  signify 
activities  undertaken  by  cities,  counties, 
and  regional  goverrmiental  entities  in 
urban,  suburban,  and  rural  areas. 

Comment  231:  One  commenter 
requested  that  the  ESA  4(d)  limit  for 
urban  development  be  more  streamlined 
than  the  process  for  developing  and 
approving  an  HCP. 

Response:  Once  local  ordinances  or 
plans  are  approved,  the  process  of 
implementing  MRCI  development 
activities  will  be  very  streamlined  The 
responsibility  for  subsequent  project 
review,  approval  compliance, 
monitoring,  and  enforcement  will  rest 
vdth  the  local  jurisdiction.  NMFS  will 
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review  each  project's  monitoring  plans; 
however,  we  will  not  have  a  role  in 
individual  project  reviews.  In  addition, 
any  subsequent  ESA  section  7 
consultations  for  individual  projects  for 
which  tbere  is  a  Federal  nexus  should 
be  greatly  simplified  because  the 
consultation  will  be  able  to  tier  off  the 
local  jiu-isdiction's  initial  emalysis.  The 
initial  ordinance  approval  process, 
while  subject  to  the  same  review 
standard  as  a  section  7  consultation  or 
section  10  permit  application  (i.e., 
individual  ordinances  must  allow  for 
properly  functioning  habitat  conditions) 
should  be  considerably  more 
streamlined  than  the  HCP  process 
because  the  procedural  requirements  are 
less  complex  (e.g.,  implementing 
agreements  and  NEPA  analysis  are  not 
required  for  programs  under  the  take 
limit). 

Comment  232:  Several  commenters 
questioned  whether  the  limit  applies  to 
the  redevelopment  of  areas  that  no 
longer  support  salmon,  and 
recommended  that  development  along 
piped  segments  of  low  gradient  streams 
should  receive  a  limit  on  the  take 
prohibitions.  Others  contended  that  the 
rule  should  address  cmrent  and  ongoing 
impacts  from  urban  developments. 

Response:  If  a  stream  segment  or 
aquatic  feature  does  not  currently  and 
has  not  historically  supported 
salmonids.  the  limit  only  applies  to  the 
extent  that  downstream  areas  which  do 
support  salmonids  rely  on  appropriate 
input  of  ecological  element  (litter  fall, 
gravel  recruitment,  cold  water,  large 
wood,  etc.)  from  above  to  achieve  PFC. 
As  a  local  project  goes  through  the 
permit  process,  the  existing  condition  of 
a  stream  segment  within  a  watershed 
and  its  contribution  to  the  ecological 
conditions  essential  to  listed  fish  must 
be  taken  into  account  when  determining 
whether  and  how  a  redevelopment 
project  meets  the  local  ordinances.  It  is 
the  local  jurisdiction's  responsibility  to 
determine  how  ordinances  are 
implemented  diuing  the  redevelopment 
of  degraded  areas.  At  a  minimimi,  the 
ordinances  must  delineate  the  process 
for  considering  the  redevelopment  of 
degraded  areas. 

Comment  233:  Several  commenters 
observed  that  recovering  PFC  in  large 
urban  core  areas  is  uiuealistic. 

Response:  PFC  requires  the 
maintenance  of  habitat  functions 
essential  to  the  survival  and  recovery  of 
listed  salmonids,  wherever  those 
requirements  may  be  found.  NMFS 
agrees  that  many  of  the  rivers  and 
streams  that  flow  through  heavily 
industrialized  or  otherwise  developed 
city  centers  cannot  practically  be 
expected  in  the  near-term  to  resemble  a 


nual  river  reach  in  PFC.  The  concept  of 
PFC  recognizes  and  accommodates  the 
fact  that  essential  ecological  functions 
may  be  different  in  spawning  and 
rearing  habitats  often  foimd  in  forested 
environments,  for  instance,  than  in 
migratory  corridors,  often  found  in 
urban  settings.  Nevertheless,  the  highly 
modified  habitat  in  urban  settings  still 
must  maintain  certain  ecological 
functions  that  remain  crucial  to  the 
listed  species'  survival  and  recovery.  In 
the  long  run,  most  parcels  in  existing 
urban  areas  will  eventually  be 
redeveloped  and  restoration 
opportunities  pursued.  Urban  rivers  and 
streams  will  thus  gradually  recover 
more  and  more  habitat  functions  over 
the  upcoming  decades. 

Comment  234:  Many  commenters 
contended  that  the  rules  should  include 
any  (not  just  new)  development  (or 
redevelopment)  inside  or  outside  of  the 
Urban  Growth  Boimdary  (UGB)  or 
Urban  Reserve  Area  (URA)  in  any  of  the 
affected  states.  In  addition,  many  others 
stated  that  the  proposed  rule  does  not 
adequately  distinguish  between  what  is 
expected  of  the  various  kinds  of 
development  and  redevelopment. 

Response:  NMFS  agrees  with  the 
commenters  that  it  is  the  activity,  not 
necessarily  the  jurisdiction,  that  must 
contribute  to  achieving  or  maintaining 
PFC  and  has  renamed  and  modified  this 
limit  to  apply  to  MRCI  development. 

Comment  235:  Some  commenters 
questioned  the  need  to  treat 
development  limits  for  urban  and  rural 
landscapes  differently.  They  argued  for 
the  need  to  accommodate  mature  urban 
areas  to  protect  the  rural  areas. 

Response:  NMFS  agrees  that  properly 
functioning  habitat,  as  described  in 
section  §223.203(b)(12)(ii)  of  the 
regulatory  language  of  this  final  rule, 
must  be  found  in  both  urban  and  riual 
landscapes  and  is  the  foundation  of  this 
limit.  NMFS  also  understands,  however, 
that  development  in  rural  landscapes 
often  requires  different  considerations 
than  it  does  in  urban  landscapes.  It  is 
true  that  some  nu^  developments,  such 
as  destination  resorts  or  high-density 
residential  development  along  rural 
shorelines,  are  quasi-urban  in  nature 
and  have  similar  effects  on  salmonids 
and  their  habitats.  The  reverse  can  also 
be  true.  Conserving  and  restoring 
functional  habitats  depends  largely  on 
allowing  natural  processes  to  increase 
their  ecological  function,  while  at  the 
same  time  removing  adverse  impacts 
from  current  practices.  Those  functional 
requirements  apply  regardless  of  where 
or  how  development  takes  place. 

Comment  236:  Some  commenters 
requested  that  NMFS  make  clear  that 
simply  because  the  rule  references  the 


Metro  Functional  Plcui,  it  does  not  mean 
that  local  jiu-isdictions  must  follow  that 
proprietary  program. 

Response:  Metro's  Urban  Growth 
Management  Functional  Plan  applies 
only  to  the  Metro  region,  that  is 
Clackamas,  Multnomah,  and 
Washington  Counties  and  the  24  cities 
in  the  Portland,  Oregon  metropolitan 
area.  In  order  to  accomplish  the  Plan's 
goals,  local  jurisdictions  will  have  to 
take  a  number  of  actions — primarily  by 
changing  local  government 
comprehensive  plans  and  implementing 
ordinances.  Other  jurisdictions  wishing 
to  apply  for  an  ESA  4(d)  limit  must  craft 
their  own  plans  in  the  context  of  local 
circumstances.  NMFS  notes  that  Metro 
has  not  yet  submitted  its  Urban  Growth 
Management  Functional  Plan  to  NMFS 
for  consideration  as  a  limit  to  the  take 
prohibition,  nor  has  NMFS  approved  it 
for  that  purpose.  If  Metro  applies  for  a 
limit  under  this  final  rule,  it  will  be 
evaluated  at  that  time  using  the  review 
process  described  in  this  rule. 

Comment  237:  Some  commenters 
stated  that  NMFS  should  not  allow  this 
limit  for  the  Tri-County  planning  effort 
in  Washington  State  because  Tri- 
County's  proposal  is  "business  as 
usual,"  and  because  the  Tri-County 
implementation  process  would  take  too 
long  to  provide  for  salmonid  recovery. 
Others  felt  linkages  should  be  created 
between  the  Urban  Development  limit 
and  the  watershed  plans  in  the 
proposed  Tri-County  framework. 

Response:  NMFS  strongly  disagrees 
with  the  general  tenor  of  this  comment 
and  continues  to  actively  support  and 
encourage  the  Tri-County  process. 
Certainly  the  negotiations  are 
addressing  difficult  and  complex  issues. 
NMFS  remains  hopeful  that  these 
negotiations  will  yield  agreements 
consistent  with  the  requirements  of  the 
ESA  and  the  listed  fish.  If  Tri-County 
applies  for  a  limit  under  this  final  rule, 
it  will  be  evaluated  at  that  time  using 
the  review  process  published  in  this 
final  rule. 

Comment  238:  One  commenter  urged 
NMFS  to  include  a  limit  for  the 
CALFED-Bay  Delta  Program  and  other 
California  programs. 

Response:  Applying  for  a  limit  under 
the  ESA  4(d)  rule  is  a  voluntary  process. 
Any  jurisdiction  or  organization  may 
negotiate  with  NMFS  to  create  a  plan 
and  submit  that  plan  for  consideration 
under  the  MRCI  limit.  Such  entities  are 
also  encoiu-aged  to  bring  to  the  table 
other  types  of  limits  that  could  be 
covered  in  a  subsequent  4(d)  rule  and 
develop  othei^  plans  to  conserve  the 
listed  species. 
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b.  Local  Government  Cost  and  Staffing 
Resources 

Comment  239:  One  commenter 
expressed  concern  that  the  cost  of 
mandatory  setbacks  would  discourage 
redevelopment  of  brownfield  areas. 

Response:  Different  jurisdictions  have 
the  flexibility  to  tailor  riparian 
management  areas  in  urban  brownfield 
areas  to  match  local  needs  and 
conditions,  provided  they  result  in 
properly  functioning  habitat  conditions. 

Comment  240:  Many  commenters 
expressed  concern  that  smaller 
jurisdictions  do  not  have  the  staff  and 
resources  needed  to  comply  with  the 
urban  development  limits.  One 
commenter  asked  for  an  explanation  of 
"adequate  funding." 

Response:  Ordinances  or  plans  under 
which  activities  will  be  evaluated  must 
be  shown  to  meet  PFC  as  illustrated  by 
the  applicable  12  considerations  listed 
in  this  final  rule,  including  the  fact  that 
the  jurisdiction  in  question  must 
demonstrate  that  it  has  the  ability  to 
enforce,  monitor,  and  fund  its 
obligations  under  the  ordinance. 

c.  Implementation  of  the  12 
Considerations 

Comment  241:  Many  commenters 
asked  NMFS  to  clarify  how  the  12 
considerations  are  to  be  implemented  or 
applied.  Some  thought  the  rule  was  too 
cumbersome  and  onerous,  and, 
therefore,  should  be  delayed  or  phased 
in.  Others  requested  that  NMFS  not 
allow  a  phase-in  approach. 

Response:  As  the  rule  describes, 
NMFS  evaluates  activities  that  produce 
or  result  in  conditions  on  the  landscape 
that  contribute  to  properly  functioning 
(habitat)  condition.  Under  this  limit, 
NMFS  will  analyze  MRCI  ordinances 
and  plans  and  determine  if  they  will 
affect  a  condition  on  the  landscape  that 
is  important  to  essential  habitat 
functions.  NMFS  will  then  determine  if 
that  effect  actually  results  in  conditions 
that  are  likely  to  provide  essential 
habitat  functions;  if  it  does,  then  the 
ordinance  or  plan  may  qualify  for  a 
limitation  of  the  take  prohibition. 

The  12  considerations  described  in 
the  MRCI  development  limit  describe 
specific  considerations  that  NMFS  will 
evaluate  when  looking  at  MRCI 
development  ordinances  and  plans. 
They  are  based  on  current  scientific 
understanding  of  salmonid  biological 
requirements  (e.g.,  Spence  et  ai,  1996; 
NMFS,  1996).  By  assessing  these  12 
considerations,  NMFS  expects  to 
evaluate  the  ordinances'  efficacy  in 
attaining  (or  maintaining)  essential 
habitat  functions  or  properly 
functioning  conditions  in  various 
physical  settings. 


Comment  242:  Several  commenters 
questioned  whether  the  proposed  rule 
requires  compliance  with  all  12 
considerations.  Some  stated  that  NMFS 
should  not  require  that  all  1 2 
considerations  in  the  urban  limit  be 
satisfied  at  once. 

Response:  NMFS  acknowledges  that 
in  addition  to  the  comprehensive 
Functional  Plan  being  developed  by  the 
Metro  regional  government  in  Oregon, 
other  local  planning  entities  are  making 
significant  progress  in  developing 
innovative  MRCI  ordinances  and 
programs  (e.g.,  the  efforts  by  the  Tri 
Counties  and  Kitsap  County  in 
Washington  State).  Not  all  local  or 
regional  govenunents  have  the  resources 
to  assemble  all  of  their  relevant 
ordinances  and  planning  provisions  into 
a  comprehensive  MRCI  growrth 
management  program.  NMFS  is  willing 
to  assist  such  entities  by  reviewing 
individual  ordinances  or  regiilations 
that  local  governments  may  choose  to 
submit  for  consideration  under  this 
MRCI  limit.  NMFS  will  still  apply  the 
12  considerations  in  evaluating  the 
likelihood  that  any  given  ordinance  or 
regulation  will  achieve  properly 
functioning  conditions  for  salmonid 
habitat,  but  will  recognize  that  some 
criteria  may  be  less  relevant  than 
others — depending  on  the  scope  of  the 
particvdar  ordinance. 

Because  NMFS  has  a  relatively 
limited  number  of  staff  members  to 
review  a  potentially  significant  number 
of  individual  MRCI  planning 
ordinances,  plans,  and  regulations, 
NMFS  strongly  encourages  local  and 
regional  governments  to  assemble 
comprehensive  plaiming  packages  such 
as  Metro's  Functional  Plan.  Not  only  is 
this  a  more  expeditious  and  efficient 
approach,  it  results  in  a  greater- 
likelihood  that  the  MRCI  growth 
management  program  will  protect  the 
full  suite  of  essential  habitat  functions. 
In  any  case,  because  staff  resources  are 
limited  NMFS  will  generally  give 
comprehensive  plans  rather  than 
individual  ordinances  priority  in  the 
review  process. 

Comment  243:  One  commenter 
requested  that  NMFS  state  whether  the 
Metro  plan  meets  the  12  considerations. 

Response:  Metro  has  not  yet 
submitted  its  Urban  Growth 
Management  Functional  Plan  to  NMFS 
for  consideration  as  a  limit  to  the  take 
prohibition,  nor  has  NMFS  approved  it 
for  that  purpose.  If  Metro  applies  for  a 
limit  under  this  final  rule,  it  will  be 
evaluated  at  that  time  using  the  review 
process  described  in  this  final  rule. 


d.  NMFS'  Approval 

Comment  244:  Many  commenters 
wanted  to  know  how  NMFS  would 
approve  applications  for  inclusion  in 
the  take  limit.  Some  commenters 
suggested  that  NMFS  needs  to  establish 
a  rule  with  a  minimum  set  of  clear  and 
objective  performance  standards.  Other 
comments  suggested  that  NMFS  should 
work  with  state  agencies  to  develop 
state  programs  that  meet  some  or  all  of 
the  limit  in  order  to  help  small, 
financially  challenged  jurisdictions. 

Response:  The  12  considerations 
represent  evaluation  considerations 
that,  if  addressed,  will  help  conserve 
listed  salmonids.  When  a  local 
jurisdiction  has  an  MRCI  ordinance  or 
plan  it  believes  wiU  attain  or  maintain 
properly  functioning  conditions,  it  is 
encouraged  to  pursue  approval.  NMFS 
will  work  directly  with  that  entity  to 
develop  a  product  that  meets  the  listed 
species'  needs.  However,  as  noted 
earlier,  local  jurisdictions  are  strongly 
encouraged  to  assemble,  to  the  greatest 
extent  practicable,  all  relevant  MRCI 
development  ordinances,  regulations,  or 
plans  into  comprehensive  packages  that 
NMFS  can  review  in  total.  Such  an 
approach  is  not  only  more  efficient,  it 
has  a  much  greater  likelihood  of 
ensuring  adequate  conservation  of 
salmonid  habitat  conservation  than  do 
individual  ordinances.  Before  approving 
any  application,  NMFS  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  availability  of  the 
application  for  public  review  and 
comment.  The  comment  period  vdll  be 
not  less  than  30  days. 

Comment  245:  Some  commenters 
desired  to  know  what  NMFS  meant 
when  it  said  it  would  evaluate  the  Umit 
on  a  regular  basis. 

Response:  NMFS  anticipates  that  each 
limit  will  be  monitored  during  the  life 
of  the  plan  to  ensiu^  that  management 
actions  are  meeting  their  intended 
purposes.  Specific  management  actions 
arising  under  the  plan  will  be  compared 
with  the  conservation  objectives  to 
ensure  consistency  with  the  intent  of 
the  plan.  Annual  monitoring  reports 
will  be  required  and  formal  plan 
evaluations  will  take  place  at  broader 
intervals — though  not  greater  than  5 
years.  These  evaluations  will  assess  the 
progress  of  the  plan  toward  meeting 
PFC,  determine  if  the  management 
actions  are  making  satisfactory  progress 
toward  achieving  the  stated  objectives, 
ensure  that  the  actions  are  consistent 
with  current  policy,  check  the  original 
assumptions  to  see  if  they  were 
correctly  applied,  assess  whether  the 
impacts  were  correctly  predicted, 
ensure  that  the  mitigation  measiu^s  are 
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satisfactory,  and  determine  whether 
new  data  are  available  that  would 
require  altering  the  plan. 

e.  Level  of  Protection  Provided 

Comment  246:  Many  commenters 
asked  NMFS  to  clarify  what  parts  of  the 
limit  are  binding  and  what  are  not. 

Response:  The  final  rule  does  not 
establish  any  binding  requirements  or 
regulations  on  any  prospective 
applicants  with  respect  to  measures  that 
must  be  followed  to  qualify  for  the  take 
limit.  Instead,  the  final  rule  defines  both 
the  considerations  and  the  process 
NMFS  will  use  when  reviewing  any 
particular  ordinance  or  plan.  Once 
NMFS  has  reviewed  and  approved  a 
proposal  for  inclusion  in  the  limit,  the 
applicant  is  boimd  by  the  substantive 
requirements  established  in  the  subject 
ordinance  or  plan;  these  will  be 
docimiented  in  the  relevant  monitoring, 
reporting,  and  enforcement  provisions. 
The  final  rule  clearly  describes  NMFS' 
authority  to  withdraw  the  limit  in 
instances  where  the  applicant  does  not 
diligently  implement  the  approved 
measiues. 

Comment  247:  Many  stated  that  the 
Metro  Functional  Plan  was  far  too 
restrictive;  many  others  thought  it  not 
restrictive  enough. 

Response:  The  limit  does  not  hold  out 
the  Metro  Functional  Plan  as  a  standard. 
Metro  has  not  yet  submitted  its  Urban 
Growth  Management  Fimctional  Plan  to 
NMFS  for  consideration  as  a  limit  to  the 
take  prohibition,  nor  has  NMFS 
approved  it  for  that  purpose.  In  fact, 
NMFS  understands  that  the  plan  is  not 
yet  complete.  If  Metro  applies  for  a  limit 
under  this  rule,  it  will  be  evaluated  at 
that  time  using  the  review  process 
described  in  this  final  rule. 

Comment  248:  One  commenter  asked 
NMFS  to  identify  and  give  take 
prohibition  limits  to  land  development 
activities  that  will  not  harm  listed 
salmonids. 

Response:  Development  actions  that 
do  not  harm  salmonids  or  their  habitats 
are  not  affected  by  the  take  prohibition. 
It  is  not  within  the  scope  of  this  final 
rule  to  identify  the  vast  nimiber  of 
activities  (including  many  development 
activities)  that  do  not  harm  listed 
species.  However,  unmanaged 
development  activities  could  frequently 
frustrate  attempts  to  meet  the  1 2 
evaluation  considerations  within  this 
rule  and  commonly  are  among  those 
that  have  historically  destroyed  or 
adversely  modified  critical  habitats.  On 
the  other  hand,  activities  that  are  carried 
out  according  to  limits  provided  by  this 
final  rule  are  expected  to  adequately 
protect  listed  salmonids  and  contribute 
to  their  conservation. 


Comment  249:  One  commenter 
expressed  concern  that  giving  local 
jurisdictions  a  ESA  4(d)  limit  would 
not,  by  itself,  help  enforce  local  actions 
necessary  to  conserve  listed  salmonids. 

Response:  Local  jurisdictions  are 
charged  with  developing  jmd  carrying 
out  land  use  programs  within  the  range 
of  listed  salmonids.  Although  those 
plans  can  be  revised  to  be  consistent 
with  scientific  information  used  to 
develop  this  limit,  those  same  plans  are 
still  defined  and  administered  through 
laws  and  regidations.  Ensuring 
compliance  with  these  laws  and 
regulations  is  a  key  factor  in  making  the 
plans  successful.  Eligibility  for  this 
limit,  therefore,  requires  those  plans  to 
include  effective  enforcement  programs 
and  measures  to  educate  local  citizens, 
encourage  volimtary  compliance,  and 
detect  and  address  violations. 

Comment  250:  One  commenter 
asserted  that  limits  for  urban 
development  should  be  analyzed  within 
the  cumulative  impact  context. 

Response:  NMFS  agrees  that 
cimiuiative  effects  should  be  an 
important  consideration  in  MRCI  effects 
analyses.  NMFS  is  aware  that 
comprehensive  MRCI  development 
plans  ft^quently  will  rely  upon 
watershed  scale  efforts  to  achieve  PFC 
by  managing  rural  and  agricultural 
activities  in  coordination  with  the 
cumulative  effects  of  more-urban 
development.  To  the  extent  that  NMFS 
must  prioritize  the  evaluation  process, 
comprehensive  MRCI  plans  with 
relatively  broader  scopes  of  activities, 
authorities,  effects,  and  geography  (and 
therefore  greater  flexibility  in  dealing 
with  cumulative  effects)  will  generally 
be  evaluated  before  plans  with  relatively 
smaller  scopes.  Applicants  with 
smaller-scale  plans  should  take 
particidar  care  that  their  effects  analyses 
take  cumulative  impacts  into  account. 

f.  Habitat  Restoration 

Comment  251:  One  commenter  felt 
the  new  urban  density  development 
limit  should  require  local  governments 
to  address  habitat  restoration  and 
rehabilitation. 

Response:  This  limit  applies  to 
jurisdictions  that  carry  out  development 
in  a  way  that  adequately  limits  impacts 
on  listed  salmonids  or  contributes  to 
their  conservation.  Habitat  restoration 
would  be  applicable  when  it  is 
necessary  to  rehabilitate  former  poorly 
designed  or  implemented  practices  to 
achieve  properly  functioning  conditions 
for  listed  salmonids  within  that 
jiu-isdiction.  A  specific  limit  for  habitat 
restoration  activities  is  provided  in  this 
final  rule. 


g.  Scientific  Justification 

Comment  252:  Some  coirunenters 
assert  that  NMFS  has  not  provided 
adequate  scientific  justification  for  this 
limit.  For  example,  one  comment 
requested  that  NMFS  justify  why  the 
little  remaining  habitat  is  important  to 
listed  fish,  and  specifically,  what 
evidence  exists  to  support  the  need  for 
vegetative  cover  for  the  entire  length  of 
a  stream. 

Response:  Neither  Federal  Register 
documents  nor  U.S.  Code  is  written  in 
scientific  style,  with  its  thorough 
support  of  factual  assertions  through 
citations.  Nevertheless.  NMFS  is 
confident  that  its  conservation  approach 
in  the  MRCI  limit  (and  elsewhere  in  this 
final  rule)  is  scientifically  credible.  As 
starting  points  for  investigators.  NMFS 
recommends  Simenstad  et  al,  1982, 
NRCC,  1996,  Palmisano  et  aJ,  1993, 
Gregory  and  Bisson,  1997,  Spence  et  al. 
1996.  Essential  features  of  salmonid 
habitats  include  adequate  substrate, 
water  quality,  water  quantity,  water 
temperature,  water  velocity,  cover/ 
shelter,  food,  riparian  vegetation,  space 
and  safe  passage  conditions  In 
designating  critical  habitats,  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
mineral,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  offspring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historical 
geographical  and  ecological 
distributions  of  the  species  (65  FR  7764, 
February  16,  2000). 

Vegetative  cover  is  good  for  a  number 
of  essential  habitat  features  such  as 
water  quality,  water  temperature,  bank 
stability,  stream  complexity,  cover/ 
shelter,  and  food.  In  MRCI 
environments,  the  loss  of  riparian 
vegetation,  coupled  with  reduced  base 
flows,  causes  streams  to  heat  up  more 
during  summer.  In  addition,  the  lack  of 
large  wood  recruitment  cdmbined  with 
increased  peak  flows  heightens  the 
severity  of  streambed  scouring  and 
downstream  wood  transport.  This 
causes  stream  channel  simplific:atif)n 
and  greater  instability.  In  order  to 
reverse  the  downward  population  trend 
for  listed  salmonids  and  steelhead.  the 
structure  and  function  of  their  aquatic 
habitats  must  be  restored  to  whatever 
degree  possible. 
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h.  Specific  Comments  on  the  12 
Considerations 

12.i.A.  Siting  Development 

Comment  253:  One  commenter 
requested  a  definition  of  "area  of  high 
habitat  value." 

Response.  This  phrase  refers  to  an 
area  in  a  PFC.  one  that  is  better 
functioning  than  neighboring  sites,  or 
one  with  the  potential  to  be  fully 
restored.  To  achieve  properiv 
functioning  condition  and  high  habitat 
values  within  an  MRCI  area,  new  and 
existing  riparian  management  areas 
need  to  be  connected  across  land 
ownerships  and  political  jurisdictions 
whenever  land  is  developed  or 
redeveloped,  or  brought  into  an  urban 
growth  boundar\'. 

Development  activities  should  be 
sited  in  appropriate  areas  They  should 
avoid  unstable  slopes,  wetlands,  areas 
already  in  a  PFC.  areas  that  are  more 
functional  than  neighboring  sites,  and 
areas  with  the  potential  to  Ije  fully 
restored.  A  description  of  particularly 
sensitive  areas  is  included  in  the  Fish 
and  Forest  Report  cited  elsewhere  in 
this  hnal  rule.  Such  sites  include,  but 
are  not  limited  to.  soils  perennially 
saturated  from  a  headwall  or  a  sideslope 
<eep  or  spring,  permanent  initiation 
points  of  perennial  (stream)  flow, 
alluvial  fans,  the  intersections  of  two 
perennial  streams.  Development 
activities  in  any  particular  jurisdiction 
need  to  be  open  to  coordination  with 
adjacent  jurisdictions  to  ensure 
landscape-scale  conditions  are 
providing  essential  habitat  function. 

12.i.B.  Stormwater  Management 

Comment  254:  Manv  commenters 
asserted  that  the  stormwater 
consideration  was  poorlv  defined  and 
urged  that  NMFS  establish  stronger  and 
more  specific  stormwater  standards. 
Others  felt  that  NfMFS  should  allow 
flexibility  in  regional  performance 
standards  and  in  areas  where  avoiding 
stormwater  impacts  is  not  feasible.  One 
comment  suggested  replacing 
stormwater  discharge  language  with 
specific  methods  for  reducing 
development  effects. 

Response:  NMFS  believes  that 
applying  the  same  standards  and 
considerations  to  all  jurisdictions  will 
not  provide  the  most  effective 
stormwater  management  because 
different  methods  will  be  more  effective 
m  different  jurisdictions — depending  on 
factors  such  as  the  existing  land  use  in 
the  subbasin  or  watershed,  soil  tvpes, 
rainfall  patterns,  the  degree  to  which  the 
natural  stream  hvdrograph  has  been 
altered,  etc.  NMFS  will  consider  these 
factors,  methodologies,  and  standards 


when  reviewing  city,  county,  and 
regional  government  ordinances  for 
approval. 

Comment  255:  Some  commenters 
stated  that  in  an  urban  setting,  it  may 
not  be  advisable  or  feasible  to  protect  or 
restore  historic  stream  hydrographs  and 
meandering  processes.  They  asserted 
that  the  phrase  "where  feasible"  should 
be  added  to  stormwater  and  meander 
provisions. 

Response:  It  is  NMFS'  intention  to  use 
the  best  available  technologies  to 
determine  the  most  economic  means  to 
contribute  to  the  achievement  and 
maintenance  of  properly  functioning 
conditions.  NMFS  believes  this 
provision  is  justified  by  the  need  to 
significantly  improve  habitat  conditions 
in  a  given  MRCI  area  and  thereby  reduce 
the  risks  to  listed  species  and  ensure 
that  they  have  an  adequate  potential  for 
recovery.  This  can  be  accomplished  by 
guiding  land  use  practices  on  the 
watershed  scale  in  order  to  reduce 
impervious  surfaces,  maintain  forest 
cover,  and  natiu-al  soils.  These 
conditions  will,  in  turn,  maintain 
essential  habitat  processes  such  as 
natural  water  infiltration  rates, 
transpiration  rates,  stormwater  run-off 
rates,  sediment  filtering,  and  provide 
hydrographic  conditions  that  maintain 
and  sustain  listed  salmonids.  Where 
stream  hydrographs  caxmot  be  restored, 
compensatory  mitigation  should  be 
provided  to  offset  the  loss  of  habitat 
function.  .Mitigation  may  include  stream 
corridor  restoration  by  reestablishing 
pre-development  hydrological  regimes, 
controlling  pollution  sources,  stabilizing 
chaimel  morphologies,  engaging  in 
sediment  remediation,  restoring 
instream  structure,  and  reestablishing 
riparian  cover.  Many  of  these  activities 
may  be  guided  by  watershed  scale 
planning  and  analysis  which  includes 
management  of  riual  and  agricultural 
activities. 

Comment  256:  Some  commenters 
requested  further  clarification  on  peak 
flows  and  desired  that  NMFS  place 
emphasis  on  biologically  significant 
flows  (i.e.,  water  velocities  suitable  for 
juvenile  fish)  instead  of  peak  flows. 

Response:  Changes  in  nydrological 
processes  associated  with  the  effects  of 
MRCI  development  typically  result  in  a 
flow  regime  that  is  more  episodic  and 
generates  higher  peak  flows,  faster 
runoff,  and  reduced  base  flows  during 
periods  without  precipitation.  Peak 
flows  and  base  flows  are  both 
ecologically  significant.  Peak  flows  are 
primary  agents  of  instream  and  riparian 
habitat  change  during  storm  events. 
Base  flows  sustain  aquatic  life  during 
dry  portions  of  the  year.  Other 
hydrological  characteristics  are  also 


significant  in  the  design  of  stormwater 
systems,  for  example,  the  need  for  water 
velocities  suitable  for  juvenile 
salmonids. 

Stormwater  management  programs 
associated  with  MRCI  development 
activities  should  avoid  impairing  water 
quality  and  quantity.  Such  programs 
should  preserve  or  move  stream  flow 
patterns  (hydrograph)  closer  to  historic 
hydrologic  conditions  (e.g.,  peak  flows, 
base  flows,  diuations,  voliunes,  and 
velocities)  that  maintain  properly 
functioning  habitat  conditions.  This  can 
be  accomplished  by  guiding  land-use 
practices  at  the  watershed  scale  in  order 
to  reduce  impervious  surfaces,  maintain 
forest  cover,  and  retain  natural  soils. 
These  conditions  will,  in  turn,  meiintain 
essential  habitat  processes  such  as 
natural  water  infiltration  rates, 
transpiration  rates,  stormwater  nm-off 
rates,  sediment  filtering,  and  provide 
hydrographic  conditions  that  sustain 
aquatic  life.  NMFS  will  evaluate  the 
effects  that  city  and  county  ordinances 
(submitted  for  approval  under  this  limit) 
have  on  relevant  hydrologic  processes. 

12. i.e.  Riparian  Management  Areas 

Comment  257:  Many  commenters 
were  concerned  that  the  riparian 
management  requirements  were  vague 
and  uncertain.  Some  viewed  this  as 
creating  opportunities  to  evade  the 
intent  of  the  riparian  provision,  while 
others  wanted  NMFS  to  make  clear  the 
fact  that  the  intent  was  to  be  flexible 
and  non  prescriptive. 

Response:  The  goal  of  MRCI  riparian 
management  is  to  protect  and  restore 
properly  functioning  riparian  condition. 
To  achieve  this  goal,  programs  must 
protect  and  restore  soil  quality — 
including  controlling  erosion  and 
conserving  soil  productivity — and 
ensure  that  a  diverse  plant  community 
with  a  vigorous  age  class  distribution  is 
well -distributed  across  a  riparian 
management  area.  This  contributes  to 
the  natural  succession  of  riparian 
vegetation,  produces  habitat  featxires 
essential  to  fish  health,  and  protects 
water  quality  and  flow  conditions 
needed  to  meet  fish  habitat  needs 
downstream.  In  MRCI  areas,  where 
riparian  areas  are  usually  subject  to 
frequent  and  pervasive  disturbance,  the 
overland  movement  of  nutrients, 
pesticides,  and  sediment  can  be 
pervasive.  Thus,  properly  functioning 
MRCI  riparian  areas  must  also  intercept 
and  immobilize  large  pollutant  loads, 
reduce  runoff  energy,  and  decrease  the 
amount  of  nutrients  being  delivered  to 
the  streams.  NMFS  is  not  able  to  define 
the  specific  management  strategies 
needed  to  achieve  PFC  in  every 
conceivable  situation  involving  a 
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riparian  area,  particularly  where  a 
restoration  component  is  necessary.  The 
basic  goal  of  riparian  management  is  to 
establish  management  that  allows  the 
riparian  area  to  proceed  on  a  growth  and 
succession  pathway  toward  a  matiu^e 
riparian  condition.  As  noted  earlier, 
mitigation  should  be  developed  for 
functions  that  cannot  be  maintained  or 
restored  at  the  site  level  and  may  likely 
require  watershed-scale  planning.  As 
several  commenters  requested,  this 
allows  different  jurisdictions  the 
flexibility  to  tailor  riparian  and  wetland 
management  to  match  local  needs  and 
conditions. 

Comment  258:  A  large  number  of 
commenters  addressed  the  appropriate 
width  of  urban  riparian  management 
areas.  Many  comments  focused  on 
management  area  width  without  regard 
for  location,  riparian  composition,  or 
management  strategy.  One  comment 
noted  that  the  width  of  the  urban 
riparian  management  area  was  greater 
than  for  lands  affected  by  the 
Washington  forest  practice  limit. 

Response:  There  are  differences  in 
ecological  function  among  riparian  areas 
in  the  MRCI  and  forest  management 
settings.  These  include  the  relative 
importance  of  pollutant  and  runoff 
control,  the  distribution  of  nutrient 
cycling  and  energy  flow,  and  the 
efficiency  of  natural  recovery 
mechanisms.  However,  the  need  to 
define  properly  functioning  condition 
based  on  the  salmon's  biological 
requirements  does  not  vary  by  land  use 
type. 

NMFS"  evaluations  of  MRCI 
development  are  significantly 
influenced  by  a  body  of  science 
indicating  that  essential  habitat 
functions  are  affected  to  varying  (but 
significant)  degrees  by  streamside 
activities  conducted  within  a  distance 
equal  to  the  height  of  the  tallest  tree  that 
can  grow  on  that  site  (known  as  the  site 
potential  tree  height).  This  was  the  basis 
for  the  example  in  the  preamble  to  the 
proposed  rule  that  used  200  feet  (60.9 
meters)  as  the  approximate  span  of  a  site 
potential  tree  height.  The  distance  is 
measured  not  from  the  stream  itself,  but 
from  the  edge  of  the  area  within  which 
a  stream  natiu-ally  migrates  back  and 
forth  over  time  (the  channel  migration 
zone). 

NMFS  believes  that  the  most  effective 
way  to  ensure  PFC  is  to  manage  MRCI 
development  activities  in  riparian  areas 
so  that  their  impacts  on  habitat 
functions  are  minimal  at  the  streamside, 
but  may  gradually  increase  with 
distance  from  the  stream.  For  example, 
the  riparian  area  is  often  managed  with 
two  zones,  an  inner  zone  that  has  the 
highest  level  of  protection  and  is 


managed  primarily  to  provide  stream 
function  by  avoiding  disturbance,  and 
an  outer  zone  managed  for  both  stream 
function  and  as  a  transition  to  more 
heavily  used  upland  areas.  The  width  of 
each  zone  should  be  commensurate 
with  the  functions  they  are  intended  to 
provide  and,  in  MRCI  settings,  reflect 
the  need  to  buffer  an  upland 
disturbance  regime  that  may  be  more 
severe  than  in  forest  lands;  e.g..  more 
frequent  entry  by  humans  and  domestic 
animals  or  exposure  to  large  amounts  of 
nutrients,  pesticides,  and  sediment. 

Comment  259:  Several  commenters 
supported  a  preference  for  using  native 
riparian  vegetation. 

Response:  NMFS  agrees  that  to  meet 
the  final  rule's  intent,  existing  native 
trees  and  other  native  vegetation  in 
riparian  areas  should  be  protected  and 
native  vegetation  should  be  used  for 
restoration  plantings  wherever 
appropriate  native  stock  are  available  to 
meet  the  project  needs.  Non-native  stock 
or  seed  should  only  be  used  after  a  good 
faith  attempt  has  been  made  to  locate 
native  materials.  If  native  materials  are 
unavailable,  ecologically  functional 
equivedents  that  are  known  not  to  be 
aggressive  colonizers  may  be 
substituted.  When  the  scope  of  an  MRCI 
redevelopment  activity  may  include 
modifying  a  riparian  site  with  existing, 
non-native  vegetation,  it  may  be 
important  to  restore  native  vegetation  on 
the  site  in  order  to  generate  the  essential 
habitat  functions  discussed  above. 

12.i.D.  Stream  Crossings 

Comment  260:  Several  commenters 
requested  clearer  criteria  for  culvert 
installation  and  bridge  crossings.  Some 
wanted  the  referenced  guidance 
document  to  be  included  in  the  final 
rule. 

Response:  Activities  such  as  road  and 
stormwater  system  design  and 
construction  or  placement  of  utility 
corridors  should  avoid  stream  crossings 
wherever  possible  in  order  to  prevent 
soil  disturbance  and  sediment  and  flow 
problems  in  the  stream.  Where  a 
crossing  is  unavoidable,  the  condition  of 
the  crossing  should  minimize  its  affect 
by  preferring  bridges  over  culverts; 
sizing  bridges  to  a  minimum  width; 
designing  bridges  and  culverts  to  pass  at 
least  the  flow  level  and  debris 
associated  with  a  100-year  flood  event; 
and  meet  ODFW  or  WDFW  criteria 
(ODFW's  Oregon  Road/Stream  Crossing 
Restoration  Guide,  Spring,  1999  and 
WDFW's  Fish  Passage  Design  at  Road 
Culverts.  March  3,  1999).  These  two 
documents  will  be  included  in  a 
guidance  document  to  be  published  by 
NMFS  at  the  same  time  as  this  final  rule. 


Comment  261:  Many  commenters 
stated  that  new  and  existing  linear 
facilities — such  as  utility  corridors — that 
cross  rivers  and  streams  should  be 
included  in  this  section.  Other 
commenters  wanted  the  language 
"wherever  possible"  used  in  the 
sentence  "avoid  stream  crossings  by 
roads  wherever  possible"  to  be 
strengthened  or  deleted  because  it 
creates  a  loophole.  In  general,  they 
desired  that  NMFS  establish  criteria  to 
determine  if  a  crossing  is  necessary. 

Response:  Linear  facilities  will  be 
included  in  the  stream  crossing  section 
of  this  final  rule.  As  to  the  necessity  of 
individual  crossings,  NMFS  believes  the 
city  or  coiuity  jurisdictions  should 
perform  the  lead  role  in  developing 
these  criteria.  The  applicable  state  fish 
and  wildlife  agency  can  provide 
considerable  guidance  in  developing 
these  criteria — both  through  their 
existing  codes  and  regulations  and  in 
their  guidance  documents  (listed 
previously  in  this  rule). 

12.i.E.  Channel  Migration  Zones 

Comment  262:  One  commenter 
requested  an  explanation  of  the  term 
"channel  migration  zone  '  (CMZ)  and 
asked  that  it  be  linked  to  landscape 
featm-es  that  developers  and  planners 
can  understand. 

Response:  A  CMZ  is  defined  by  the 
lateral  extent  of  active  channel 
movement  along  a  stream  reach  over  the 
past  100  years.  Evidence  of  active 
movement  over  the  100-year  time  frame 
can  be  inferred  from  aerial  photos  or 
from  specific  channel  and  valley  bottom 
characteristics  and  it  was  chosen  for 
that  reason.  Also,  this  time  span 
typically  represents  the  time  it  takes  to 
grow  mature  trees  that  can  provide 
functional  large  woody  debris  to 
streams.  A  CMZ  is  not  typically  present 
if  the  valley  width  is  generally  less  than 
two  bankfull  widths,  is  confined  by 
terraces,  no  current  or  historical  aerial 
photographic  evidence  exists  of 
significant  channel  movement,  and 
there  is  no  field  evidence  of  secondary 
channels  with  recent  scour  from  stream 
flow  or  progressive  bank  erosion  at 
meander  bends. 

Comment  263:  One  commenter 
requested  that  no  bank  hardening  be 
allowed  within  the  CMZ. 

Response:  Gradual  bank  erosion  and 
meander  migration  within  the  CMZ  are 
important  ecological  processes  that 
provide  geomorphic  diversity  and 
enable  habitat  development. 
Constructing  rigid  bank  protection 
structures  within  the  CMZ  can  prevent 
properly  functioning  conditions  from 
being  attained  because  it  disrupts 
natural  channel  processes  and  initiates 
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a  cycle  of  altered  erosion  patterns 
flanked  by  new  bank  protection 
measures.  The  end  result  can  be  an 
entire  reach  being  lined  with  rigid  bank 
protection. 

Where  erosion  within  a  CMZ  is  an 
issue,  bank  erosion  should  be  controlled 
through  vegetation,  carefully 
bioengineered  solutions,  or  other 
innovative  "soft"  bank  protection 
techniques  that  allow  eventual 
deformation  by  channel  forming 
processes.  Rip-rap  blankets  or  similar 
hardening  techniques  should  be  avoided 
unless  bioengineered  solutions  are  not 
possible  because  of  particular  site 
constraints  .\'MFS  finds  that  VVDFW's 
publication.  Integrated  Sueambank 
Protection  Guidelines'  (June,  1998)  can 
provide  sound  guidance  with  respect  to 
controlling  bank  erosion,  particularly  in 
the  area  of  mitigation  for  gravel 
recruitment. 

Comment  264:  One  commenter 
supported  the  concept  of  protecting  the 
CMZ  in  streams  and  floodplains,  and 
requested  that  the  same  protection  be 
extended  to  prevent  bank  hardening  in 
lake,  estuarine,  and  marine  shorelines. 

Response:  NMFS  agrees  that  natural 
geomorphic  diversity  and  habitat 
development  are  important  in  all  fish- 
bearing  waters,  including  estuarine  and 
marine  systems  where  the  habitat 
formation  processes  of  many  wetlands, 
shorelines,  and  waterways  have  been 
impaired  by  the  construction  of  dikes, 
levees,  breakwaters,  sea  walls,  shore 
protection  systems,  ports,  moorages,  and 
other  hardened  structures.  While  the 
CMZ  concept  itself  is  only  applicable  to 
systems  with  a  definable  channel,  it  is 
N'MFS'  intent  to  address,  avoid,  and 
minimize  these  habitat  threats  whenever 
such  structures  are  constructed  or 
maintained. 

12.i.F.  Wetlands 

Comment  265:  One  commenter 
recommended  that  some  wetlands  be 
excluded  from  the  take  prohibitions  and 
suggested  that  not  every  disturbance  in 
a  wetland  management  area  should  be 
prohibited. 

Response:  Take  is  prohibited.  In 
general.  MRCI  development  activities 
should  protect  wetlands  and  the 
vegetation  surrounding  them  and 
thereby  conserve  natural  wetland 
succession  and  function  The  reason  for 
this  is  that  wetlands  and  their 
associated  ecotypes  support  salmonid 
food  chains,  protect  shorelines,  purify 
water,  store  water  during  flood  events, 
recharge  groundwater,  and  provide 
specialized  habitat  for  rearing  and 
migrating  salmonids. 

Drained  hydric  soils  that  are  now 
incapable  of  supporting  hydrophytic 


vegetation  because  of  a  change  in  a 
water  regime  are  not  considered 
wetlands.  The  basic  goal  is  to  establish 
management  that  allows  wetlands  to 
maintain  ecological  functions,  not  to 
exclude  all  disturbances.  Activities 
conducted  in  a  wetland  management 
area  are  generally  subject  to  the  COEs' 
permitting  process  under  section  404  of 
the  CWA  and  are  necessarily  subject  to 
ESA  section  7  consultation. 

12.i.G.  Hydrologic  Capacity 

Comment  266:  Some  conunenters 
requested  that  NMFS  clarify  its  intent  in 
protecting  hydrologic  capacity. 

Response:  MRCI  development 
activities  should  preserve  intermittent 
and  perennial  streams'  hydrologic 
capacity  to  pass  peak  flows.  Decreasing 
the  hydrologic  capacity  of  stream 
systems  by  filling  in  the  stream  chaimel 
for  road  crossings  or  other  development 
can  increase  water  velocities,  flood 
potential,  and  chaimel  erosion,  degrade 
water  quality,  disturb  soils  and 
groimdwater  flows,  and  alter  vegetation 
adjacent  to  the  stream.  Preserving 
hydrologic  capacity  provides  conditions 
needed  to  maintain  essential  habitat 
processes  such  as  water  quantity  and 
quality,  streambank  and  channel 
stability,  groundwater  flows,  and 
riparian  vegetation  succession.  Filling 
and  dredging  in  stream  channels  should 
be  avoided  unless  they  occur  in 
conjimction  with  an  unavoidable  stream 
crossing. 

Comment  267:  One  conunenter 
referred  to  the  need  to  strengthen  the 
Metro  Tide  3  flood  management 
standards  and  ensure  that  riverine  and 
floodplain  systems  are  recormected  and 
historic  floodplain  functions  are 
restored. 

Response:  Metro  is  currently  seeking 
to  improve  Title  3  as  part  of  a  broader 
effort  to  comply  with  Oregon's 
statewide  Planning  Goal  5 — the  state's 
land  use  goal  for  natiual  resource  and 
open  space  protection,  and  Oregon 
Administrative  Rule  660,  Division  23 
(the  "Goal  5  rule").  This  effort  is 
focused  specifically  on  strengthening 
Tide  3  by  adding  a  program  to  protect, 
restore,  and  enhance  fish  and  wildlife 
habitat  functions  in  lu^ban  riparian 
corridors  .NMFS  is  participating  in  a 
technical  advisor*'  role.  Metro  has  not 
yet  submitted  its  Urban  Growth 
Management  Functional  Plan  to  NMFS 
for  consideration  as  a  limit  to  the  take 
prohibition,  nor  has  NMFS  approved  it 
for  that  purpose.  If  Metro  applies  for  a 
limit  under  this  final  rule,  it  will  be 
evaluated  at  that  time  using  the  review 
process  described  in  this  final  rule. 


12.i.H.  Landscaping 

Comment  268:  Two  commenters 
suggested  more  stringent  standards  for 
landscaping.  One  commenter  proposed 
that  watering,  as  well  as  fertilizers, 
pesticides,  and  herbicides,  be 
eliminated  in  urban  landscapes;  the 
second  proposed  regulations  requiring 
the  use  of  native  vegetation  to  reduce 
water  use. 

Response:  Residential  and 
commercial  landscaping  can  be 
designed,  installed,  and  maintained  to 
reduce  the  need  for  water,  herbicides, 
pesticides  and  fertilizer.  Doing  so  will 
help  maintain  essential  habitat 
processes  by  conserving  water,  reducing 
flow  demands  that  compete  with  fish 
needs,  and  decreasing  the  amount  of 
chemicals  that  contribute  to  water 
pollution  in  streams  and  other  water 
bodies  that  support  salmonids.  NMFS 
relies  on  local  ordinances  to  address 
planting  and  water  use. 

12. i, I.  Erosion/Sedimentation 

Comment  269:  One  commenter  asked 
that  NMFS  clarify  its  expectations  for 
erosion  control  measures. 

Response:  MRCI  development 
activities  shoidd  prevent  erosion  and 
sediment  run-off  during  and  after 
construction  and  thus  prevent  sediment 
and  pollutant  discharges.  At  a 
minimum,  these  activities  should 
include  detaining  flows,  stabilizing 
soils,  protecting  slopes,  stabilizing 
channels  and  ouUets,  protecting  drain 
inlets,  maintaining  BMPs,  and 
controlling  pollutants.  This  can  be 
accomplished  by  applying  seasonal 
work  limits,  phasing  land  clearing, 
maintaining  undisturbed  native  top  soil 
and  vegetation,  etc. 

12.i.J.  Water  Supply/Screening 

Comment  270:  Several  comments 
called  for  caution  and  flexibility 
concerning  water  supply  development 
and  water  diversion  screening;  others 
wanted  specific  restrictions  not 
identified  in  the  proposed  rule  or 
mandatory  conservation  measures  for 
existing  developments. 

Response:  Water  supply  development 
can  profoundly  affect  surface  and 
groundwater  hydrological  processes. 
Water  supply  demands  should  be  met 
without  impacting  flows  needed  for 
threatened  salmonids — either  through 
direct  withdrawals  from  the  streams  or 
through  groundwater  withdrawals. 
Water  diversions  should  be  positioned 
and  screened  to  prevent  salmonid  injury 
or  death.  When  existing  regulations  do 
not  protect  the  stream  flows  that  salmon 
need,  appropriate  additional  measures 
will  need  to  be  identified  before  NMFS 
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approves  an  MRCI  development 
ordinance. 

12.i.K.  Enforcement,  Funding, 
Reporting,  etc. 

Comment  271:  Several  commenters 
supported  the  monitoring  provisions 
and  requested  that  specific  monitoring 
and  implementation  programs  be 
described.  In  contrast,  others  concluded 
that  by  including  all  necessary 
enforcement,  reporting,  and 
implementation  mechanisms  NTMFS  has 
the  potential  to  be  arbitrary  in  its  review 
of  programs.  It  was  suggested  that 
NMFS  make  the  reporting  requirement 
biennial  instead  of  annual. 

Response:  During  the  ordinance  or 
plan  development  and  approval  process, 
NMFS  will  work  closely  with  the  local 
jurisdiction  to  identify  and  develop 
those  monitoring  mechanisms 
applicable  to  the  listed  species,  their 
habitat,  and  the  local  jurisdiction.  The 
existing  condition  of  the  salmonid 
habitat  in  the  watersheds,  the  rate  of 
projected  growth,  and  other  factors  will 
be  used  as  a  baseline  for  the  monitoring. 

12.i.L.  Comply  with  Other  State  and 
Federal  Laws 

Comment  272:  Some  commenters 
wanted  to  exclude  this  provision 
because  they  believed  it  exceeded 
NMFS'  authority  and  because  other 
programs  exist  to  assure  compliance. 

Response:  This  subsection  notifies 
applicants  of  the  continuing  obligation 
to  ensure  that  their  developments 
comply  with  existing  state  and  Federal 
rules  and  regulations,  as  well  as  with 
this  final  rule  in  order  to  be  eligible  for 
the  limit  to  the  take  prohibition. 
Further,  an  applicant  should 
automatically  assume  that  compliance 
with  the  this  final  rule  necessarily  meets 
existing  regulatory  requirements  of  local 
and  state  agencies. 

Forest  Management  Activities  in 
Washington 

Comment  273:  Many  commenters 
wanted  to  know  how  the  April  29, 1999, 
Forest  and  Fish  Report  (FFR)  process 
under  section  4(d)  of  the  ESA  compares 
with  the  process  for  issuing  an 
incidental  take  permit  issued  under 
section  10.  Some  of  these  commenters 
misunderstood  the  intent  of  the  FFR  and 
others  mistakenly  believed  that  the 
proposed  limit  could  result  in  issuing 
an  incidental  permit,  or  could  be  in 
effect  for  50  years. 

Response:  While  an  ESA  section  10 
HCP  may  be  developed  by  a  non-Federal 
entity  using  many  of  the  elements  of  the 
FFR,  that  process  has  not  yet  progressed 
to  the  point  that  NMFS  has  become 
involved.  In  other  words,  it  would  be 


many  months  before  anyone  applies  for 
an  HCP  based  on  the  FFR.  At  this  time, 
NMFS  is  simply  describing  the 
circumstances  in  which  an  entity  or 
actor  can  be  certain  it  is  not  at  risk  of 
violating  the  take  prohibition  or  of 
consequent  enforcement  actions, 
because  the  take  prohibition  would  not 
apply  to  programs  within  those  limits. 
And,  unlike  an  HCP  with  "No 
Surprises"  assurances,  under  the  4(d) 
limit  NMFS  may  require  FFR  to  be 
adjusted  in  the  future.  For  habitat- 
related  limits  on  the  take  prohibitions, 
changes  may  be  required  if  the  program 
is  not  achieving  desired  habitat 
functions,  or  where  even  with  the 
habitat  characteristics  and  functions 
originally  targeted,  habitat  is  not 
supporting  population  productivity 
levels  needed  to  conserve  the  ESU. 

Comment  274:  Some  commenters 
wanted  to  know  what  role  NMFS  played 
in  developing  the  FFR.  Some 
commenters  believed  that  NMFS  had 
already  approved  the  Washington  State 
Forest  Practice  Emergency  Rules 
without  following  the  National 
Environmental  Policy  Act  (NEPA),  and 
other  commenters  wanted  to  know  how 
NMFS  interacted  with  other  resource 
agencies. 

Response:  Along  with  other  natural 
resource  agencies  at  the  state,  tribal,  and 
Federal  levels.  NMFS  participated  in 
multi-party  negotiations  with 
representatives  of  the  commercial  forest 
managers  in  Washington  State  from 
about  April  of  1997  through  April  of 
1999.  NMFS  staff  provided  technical 
assistance  to  several  of  the  work  groups 
tasked  with  providing  the  scientific 
underpiiuiings  for  various  elements  of 
the  FFR.  Also,  NMFS  staff  helped 
explain  ESA  procedures  and 
implications  to  the  entire  negotiating 
grouD. 

While  NMFS  considers  the  product  of 
those  negotiations — the  FFR — to  form 
the  core  of  the  ESA  4(d)  limit  for 
forestry  on  non-Federal  lands  in 
Washington  State,  the  report  will 
continue  to  be  worked  on  for  at  least 
another  year  as  various  sections  are 
refined  and  completed.  Since  the  FFR 
was  initially  published  in  April  of  1999, 
NMFS  staff  have  made  technical  and 
policy  contributions  to  many  sections  of 
the  report.  These  include,  but  are  not 
limited  to,  FFR  "Schedules" 
(essentially,  technical  appendices)  for 
Channel  Migration  Zones.  Road 
Management,  Placement  of  Large 
Woody  Debris,  Conversion  of  Hardwood 
Riparian  Zones.  Adaptive  Management, 
and  Resource  Objectives.  Some  of  these 
products  are  formalized  as  Washington 
Forest  Practice  Board  (WFPB)  Manuals 
associated  with  the  Emergency  Forest 


Practice  Rules  (that  became  effective 
March  20,  2000)  and  have  been 
evaluated  by  the  Department  of  Natiural 
Resources  (DNR)  in  their  State 
Environmental  Policy  Act  Draft 
Enviromnental  Impact  Statement  (SEPA 
DEIS).  This  document  may  be  found  on 
the  web  at  wrww.wa.gov/dnr/htdocs/fp/ 
fpb/pdfiles/>. 

Comment  275:  Many  commenters 
stated  that  the  FFR  was  severely  flawed. 
As  evidence,  they  pointed  to  a  critique 
organized  by  the  Society  for  Ecological 
Restoration. 

Response:  Four  individual  scientists 
participated  in  a  review  of  the  FFR  that 
the  Society  for  Ecological  Restoration 
(SER)  organized.  The  American 
Fisheries  Society  (AFS)  was  solicited  to 
review  SER's  material,  but  contrary'  to 
purported  statements  on  behalf  of  SER, 
AFS  did  not  review  or  endorse  any  of 
the  reviewers'  work  products.  The  AFS 
repeatedly  asked  the  SER  to  retract  and 
correct  this  inappropriate  attribution. 
NMFS  believes  that,  while  there  are 
useful  parts  of  the  report,  the  Society's 
critique  of  the  FFR  was  flawed  by:  (1) 
a  limited  understanding  of  the  policies, 
regulations  and  intent  of  the  ESA  (2)  an 
incomplete  understanding  of  all  the 
elements  of  FFR,  which  led  to  (3) 
overstatements  of  the  perceived 
weaknesses  in  the  FFR. 

Specifically,  the  report  claimed  the 
FFR  could  result  in:  too-warm  waters 
flowing  from  some  non-fish  bearing 
streams  into  fish-bearing  waters;  a 
failure  to  identify  some  small  fish- 
bearing  streams;  inadequate  assessment 
of  some  potentially  unstable  slopes; 
potential  increases  in  peak-flows  that 
could  generally  harm  incubating  fish 
eggs;  a  potential  reduction  in  future 
recruitment  of  woody  material  from 
some  non-fish-bearing  streams  into  fish- 
bearing  streams;  excessive  distiu-bance 
and  potential  delivery  of  sediments 
from  some  non-fish-bearing  streams  into 
fish-bearing  streams:  and.  inadequate 
identification  of  impaired  watershed 
conditions  that  may  need  extra 
protection.  NMFS  has  assessed  all  these 
concerns  in  light  of  the  best  available 
scientific  and  commercial  information 
and  generally  agrees  with  the 
environmental  analysis  summarized  in 
the  SEPA  DEIS.  The  moderate 
environmental  risks  and  levels  of 
uncertainty  associated  with  the  FFR  are 
directly  addressed  by  the  adaptive 
management  program  and  the  adjustable 
nature  of  the  ESA  4(d)  limit. 

Comment  276:  Several  commenters 
wanted  pesticide  application  covered  in 
the  FFR  4(d)  limitation  while  another 
commenter  did  not. 

Response:  The  FFR  proposes  certain 
guidelines  for  pesticide  applications 
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which  can  be  found  at:  www.wa.gov/ 
dnr/htdocs/fp/fpb/ 

forests&rish.html#APPE.  Due  to  the  lack 
of  information  on  specific  pesticides 
proposed  for  use  under  the  FFR  and 
their  potential  for  lethal  and  sub-lethal 
effects  on  fish  or,  as  one  commenter  put 
it.  an  uncertainty  that  needs  to  be 
addressed,  the  limitation  associated 
with  the  FFR  does  not  include  pesticide 
application. 

Comment  277:  Many  commenters 
questioned  how  NMFS  could  ensure 
that  the  riparian  conditions  essential  to 
listed  fish  sur\'ival  and  recovery  would 
continue  to  function  properiv  Other 
commenters  asked  for  a  clear 
description  of  Desired  Future  Condition 
for  riparian  forests.  Some  commenters 
asked  that  NMFS  prepare  forest 
management  standards  for  watersheds. 

Response:  The  riparian  conservation 
elements  in  the  FFR  are  expected  to 
play  a  major  role  in  conser\'ing 
salmonids  and  creating  properly 
functioning  conditions  on  non-Federal 
forest  lands  in  Washington  State.  The 
FFR  offers  detailed,  protective 
management  strategies  for  three 
different  forest  land  ecotvpes  in 
Washington  as  well  as  for  fish-  and  non- 
fish-bearing  streams  throughout  the 
state.  NMFS  has  carefullv  examined 
these  protections  and  management 
strategies  and  has  determined  that  they 
sufficiently  conserve  the  listed 
salmonids  and  will  promote  properly 
functioning  habitat  condition  wherever 
they  are  applied.  The  best  place  to 
examine  these  management  measures  is 
in  the  FFR  itself. 

(Comment  278:  Many  commenters 
expressed  the  need  to  improve  forest 
road  management  and  desired  to  know 
how  the  question  was  addressed  in  the 
FFR. 

Response:  Forest  roads  have  the 
potential  to  affect  aquatic  ecosystems 
primarily  by:  generating  and  delivering 
fine  sediments  from  road  surfaces  and 
ditches:  delivering  catastrophic 
sediment  inputs  as  a  result  of  road- 
related  slope  failures:  blocking  fish 
passage:  disrupting  the  downstream 
routing  of  sediments  and  organic 
materials;  reducing  floodplain  function; 
and  modif\'ing  hydrologic  patterns  (e.g.. 
the  timing  and  intensity  of  peak  fiows). 
The  FFR  addresses  all  of  these  effects 
through  a  revised  set  of  BMPs  that 
govern  road  construction  and 
maintenance.  The  BMPs  require  road 
maintenance  and  abandonment  plans, 
set  a  functional  resource  objective  for 
hydrology  that  virtually  disconnects 
road  drainage  from  stream  systems,  and 
describe  a  functional  resource  objective 
for  road-related  fine  sediment  that  limits 
the  length  of  ditch  line  that  can  deliver 


sediment  to  streams.  Moreover,  the  FFR 
addresses  existing  road  problems  by 
requiring  ever>'  forest  landowner  to 
produce  a  Washington  State  DNR- 
approved  Road  Maintenance  and 
Abandonment  Plan  by  2005. 

Comment  279:  Many  commenters  did 
not  believe  that  FFR  or  the  Emergency 
Rules  offered  enough  protection  with 
regard  to  unstable  slopes  to  meet  the 
intent  of  the  proposed  limit. 

Response:  The  goal  for  managing 
unstable  slopes  is  to  avoid  increasing  or 
accelerating  the  naturally  occurring 
landslide  rate  (and  volume)  in  forested 
watersheds,  while  still  recognizing  that 
mass-wasting  is  an  essential  watershed 
process  element  that  helps  route  large 
woody  debris  through  the  stream 
system  The  FFR  provides  general 
guidance  about  slope  hazard  by 
identifying  four  primary  groups  of  land 
forms  generally  understood  to  be  at  risk 
for  failure  and  potential  sediment 
delivery:  (1)  Iruier  gorges,  convergent 
headwalls,  and  bedrock  hollows  steeper 
than  70  percent;  (2)  toes  of  deep-seated 
landslides  with  slopes  steeper  than  65 
percent:  (3)  groundwater  recharge  areas 
for  deep-seated  landslides  in  glacially 
formed  terrain:  and  (4)  the  outer  bends 
of  meandering  charuiels.  The  FFR  lays 
out  a  detailed  process  for  scrutinizing 
any  proposed  forest  management 
activities  in  such  areas  and  commits  to 
support  a  team  of  geologists  that  will 
map  any  other  potentially  unstable  areas 
in  the  state.  .NMFS  has  carefully 
considered  these  and  the  other  basic 
protections  set  forth  in  the  FFR  and 
believes  that  the  overall  approach  fits 
with  the  limit.  Moreover,  the  risk  from 
unstable  slopes  is  expected  to  decrease 
as  the  adaptive  management  process 
moves  forward  and  more  and  better 
tools  are  brought  to  bear  on  the  problem 
of  avoiding  sediment  inputs. 

Comment  280:  Some  conmienters 
stated  that  the  FFR  used  a  faulty  system 
of  stream-typing.  They  were  concerned 
that  an  out  dated  system  would 
continue  to  be  used  and,  as  a  result, 
some  fish-bearing  streams  might  not  be 
identified  for  protection. 

Response:  The  FFR  classifies  streams 
and  dictates  levels  of  riparian  and  other 
protections  based  on  the  potential  for  a 
given  channel  to  support  fishes  of  any 
species  at  any  time  of  the  year.  Seasonal 
fish-bearing  streams  are  protected  as  if 
they  were  perennial.  This  habitat-based 
stream  typing  will  replace  the  current 
emergency  rule  as  GlS-based  stream 
habitat  models  are  developed  (they  are 
expected  to  be  complete  by  June  of 
2001).  For  now,  the  older  stream  typing 
system — based  on  fish  presence — will 
continue  to  be  used;  though  it  will  also 
be  upgraded  through  the  WFPB 


Emergency  Rule  (March  20,  2000).  Both 
of  these  stream-typing  systems  are  based 
on  judgements  of  the  geographic 
threshold  of  perennial  flow.  These  are 
considered  to  be:  a  sub-watershed  of  13 
acres  in  western  coastal  Washington,  52 
acres  in  all  other  regions  of  Western 
Washington,  and  300  acres  in  eastern 
Washington. 

Comment  281:  How  does  the  FFR 
address  potential  changes  in  watershed 
hydrology  resulting  from  forest 
practices?  Some  commenters  thought 
NMFS  should  add  provisions  that     • 
would  help  maintain  natural  hydrology 
by  limiting  clear  cut  areas.  Others  urged 
NMFS  to  set  standards  for  tree  regrowth 
to  aid  watershed  recovery  after  logging. 

Response:  The  FFR  proposed  that 
forested  watersheds  be  managed  to  meet 
a  functional  Resource  Objective 
(Schedule  L-1,  in  the  FFR)  that  limits 
increases  in  peak  flows  and  other 
consequences  of  altered  hydrology.  This 
Hydrology  Resource  Objective  is  still 
undergoing  development.  When 
complete,  it  will  provide  both  a 
quantitative  approach  (based  on  changes 
in  peak  flow  intensity  or  duration)  and 
an  objective  based  on  the  actual 
streambed  effects  arising  from  altered 
hydrology  to  choose  from — depending 
on  which  is  appropriate  to  the  area  in 
question.  In  both  cases  the  emphasis 
will  be  on  those  watershed  portions 
susceptible  to  rain-on-snow  events, 
which  are  widely  considered  to  have  the 
greatest  potential  to  alter  peak  stream 
flows  and  cause  scour. 

The  BMPs  for  roads  are  also  closely 
related  to  this  issue  (see  earUer 
discussion  for  road-related  hydraulic 
and  sediment  effects).  In  addition,  the 
parties  to  the  FFR  committed  to  revising 
the  Hydrology  Module  in  the 
Washington  Forest  Practice  Board's 
(F^B's)  Watershed  Analysis 
Methodology  in  order  to  more 
accurately  assess  hydrologic  effects. 
Finally,  the  DNR  also  maintains 
authority  to  place  conditions  on  any 
proposed  Forest  Practice  if  there  is 
cause  to  believe  that  altered  hydrologic 
conditions  are  of  concern.  Therefore, 
NMFS  does  not  believe  it  necessary  at 
this  time  to  proposed  additional 
conservation  measures  relating  to 
watershed  hydrology. 

Comment  282:  Many  commenters 
wanted  to  know  how  NMFS  would 
monitor  activities  under  the  FFR  and 
use  that  data  to  determine  whether  rule 
adjustments  were  necessary. 

Response:  The  FFR  proposes  an 
elaborate  process  for  designing  and 
implementing  a  monitoring  and 
research  program  that  will  be  used  to 
adapt  forestry  activities  through  changes 
in  the  Washington  Forest  Practice  Rules. 
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The  adaptive  mjinagement  process  is 
presented  in  Appendix  L  of  the  FFR. 
Essentially,  the  protocols  and 
procedures  for  conducting  adaptive 
management  research  and  monitoring 
must  be  approved  by  Washington's  FPB. 
An  administrator  employed  by 
Washington  DNR  will  oversee  the 
program  and  assist  the  FPB  in  its  task. 

Comment  283:  Many  commenters 
stated  that  the  FFR  was  too  cumbersome 
for  the  Washington  DNR  to  be  able  to 
implement. 

Response:  The  Washington  Forest 
Practices  Board  described  their  version 
of  FFR,  as  Alternative  2,  in  the  space  of 
about  18  pages  in  the  SEP  A  DEIS.  The 
agency  responsible  for  ensuring 
compliance  with  state  Forest  Practices — 
the  Washington  DNR — was  a  full 
participant  in  the  negotiating  process 
that  led  to  FFR  development.  Part  of 
their  role  was  to  codify  and  implement 
the  proposed  conservation  measures. 
The  first  step  of  that  codification  was 
completed  in  February,  2000,  when  the 
FFR  was  substantially  instituted  as 
"emergency  rules"  for  state  forest 
practices.  All  necessary  Washington 
DNR  staff  have  undergone  extensive 
training  to  implement  the  Emergency 
Rules. 

Comment  284:  Several  commenters 
were  concerned  about  the  level  of 
protection  provided  to  wetlands, 
specifically  forested  wetlands.  Other 
wetland  concerns  revolved  around 
potential  impacts  on  hydrology  and 
water  temperature  as  a  result  of  effects 
on  groundwater  in  up-slope  areas.  Also, 
some  commenters  indicated  that  the 
CMZ  definition  was  too  narrow  and 
would  not  provide  adequate  protection. 

Response:  NMFS  agrees  there  is 
uncertainty  associated  with  forest 
management  activities  near  weUands  in 
terms  of  how  those  activities  might 
impact  fish  habitat.  NMFS  generally 
agrees  with  the  analysis  provided  in  the 
Washington  State  SEPA  DEIS,  section 
3.5.2.  That  document  can  provide 
commenters  with  further  information 
about  the  effects  certain  activities  may 
have  on  wetland  areas.  In  addition,  the 
rule  outlines  the  process  for  adjusting 
itself — a  process  that  may  be  necessary 
as  new  information  on  the  effects  of 
specific  forest  practices  comes  to  light. 

The  March  2000,  Board  Manual  for 
Emergency  Rules,  section  2,  explains 
the  standard  method  for  measuring 
CMZs  and  offers  revised  Standard 
Methods  guidance.  In  it.  several 
different  ways  of  determining  the  CMZ 
are  described,  e.g.,  using  historic  aerial 
photographs,  intensive  field  exercises, 
and  field  review  by  a  channel  expert. 

Comment  285:  Several  commenters 
wanted  the  limit  to  include  alternative 


plans  that  would  give  landoMoiers 
managing  areas  less  than  20  acres  in  size 
more  operational  flexibility.  One 
commenter  asked  for  clarification  and 
requested  that  the  limit  include 
alternative  plans  that  woidd  help  avoid 
any  take  liability. 

Response:  Within  the  construct  of  the 
FFR,  alternate  plans  for  forest 
management  are  allowed  provided  that 
the  effect  of  these  actions,  as  judged  by 
the  Washington  DNR,  conserves 
physical  and  biological  processes  at 
least  as  well  as  the  base  prescriptions. 
The  purpose  of  this  allowance  was  to 
address  unique  sites  and  operational 
configurations  that  required  some 
departure  fi-om  standard  approaches. 
The  alternative  plan  management 
strategy  must  protect  public  resources  at 
least  as  effectively  as  the  basic  rules.  If 
approved,  the  prescriptions  set  forth  in 
an  alternative  plan  would  be  substituted 
for  the  prescriptions  in  the 
corresponding  basic  rules.  NMFS 
includes  in  this  limit  only  those 
alternative  plans  in  the  FFR  that  have 
been  demonstrated  to  adequately  protect 
listed  salmon,  and  that  provide  NMFS — 
or  any  resource  agency  or  tribe  NMFS 
designates — review  opportimity  at  every 
stage  of  development  and 
implementation.  Such  review  may  cause 
a  plan  to  be  excluded  from  this  limit. 

Comment  286:  Many  commenters 
asserted  that  NMFS  had  no  scientific 
basis  to  expect  that  the  limit  would 
contribute  to  salmon  recovery. 

Response:  As  the  proposed  rule  states, 
"this  proposed  rule  restricts  application 
of  the  take  prohibitions  when  land  and 
water  management  activities  are 
conducted  in  a  way  that  will  help  attain 
or  protect  properly  functioning  habitat. 
Properly  functioning  habitat  conditions 
create  and  sustain  the  physical  and 
biological  features  that  are  essential  to 
conservation  of  the  species.  Properly 
functioning  habitat  conditions  are 
conditions  that  sustain  a  watershed's 
natural  habitat-affecting  processes 
(bedload  transport,  riparian  commimity 
succession,  precipitation  runoff 
patterns,  channel  migration,  etc.)  over 
the  full  range  of  environmental 
variation,  and  that  support  salmonid 
productivity  at  a  viable  population 
level."  After  carefully  evaluating  the 
various  components  of  the  FFR — as 
described  in  the  proposed  rule  and 
discussed  in  pervious  responses.  NMFS 
has  concluded  that  applying  the  FFR 
will  help  maintain  and  attain  properly 
functioning  habitat  conditions  and  will, 
therefore,  contribute  to  recovery. 

Comment  287:  A  number  of 
commenters  suggests*!  that  NMFS 
should  include  the  state  forest  practice 


rules  from  Oregon,  California,  and  Idaho 
in  the  limit. 

Response:  At  the  time  the  limit  was 
proposed  for  the  FFR  in  Washington 
state,  NMFS  had  not  been  presented 
with  any  other  forest  practices 
regulatory  fi-amework  that  was  designed 
to  conserve  listed  anadromous  fish.  For 
several  years,  NMFS  has  been 
discussing  with  state  agencies  in  Oregon 
and  California  ways  to  strengthen  the 
fish  conservation  aspect  of  forest 
practice  rules  in  those  states,  NMFS 
wishes  to  continue  working  with  all 
affected  governmental  entities  in 
strengthening.  identif\'ing.  and  creating 
management  program.';  that  fulfill  the 
listed  salmonids  biological 
requirements.  For  programs  that  meet 
those  needs.  NMFS  can  provide  ESA 
coverage  through  4(d)  rules,  section  10 
research  and  enhancement  permits  or 
incidental  take  permits,  or  through 
section  7  consultations  with  Federal 
agencies.  A  4(d)  rule  may  be  amended 
to  add  new  limits  on  the  take 
prohibitions,  or  to  amend  or  delete 
limits  as  circumstances  warrant. 

General 

Comment  288:  A  broad  array  of 
interests  asserted  that  their  activities 
were,  at  most,  only  minimally  harmful 
to  salmonids  and  that  natural 
environmental  fluctuations  and 
activities  being  conducted  by  others 
were  responsible  for  the  recent  drastic 
declines  in  salmonid  numbers 
throughout  the  Northwest  and 
California.  Among  the  activities  and 
causes  listed  as  most  harmful  were 
logging,  grazing  and  other  agricultiu'al 
practices,  pesticide  use,  various  habitat- 
altering  actions,  urban  development, 
sport  fishing,  conunercial  fishing,  drift 
net  fishing,  tribal  fishing,  recreational 
fishing,  ocean  and  estuarine  conditions, 
hydropower  development,  marine 
mammals,  avian  predators,  other 
predators,  and  so  forth. 

Response:  Comments  of  this  nature 
have  been  made  in  response  to 
essentially  every  listing  and  critical 
habitat  proposal  NMFS  has  put  forth 
over  the  last  decade.  As  a  result  there  is 
a  great  deal  of  information  on  these 
factors  available  in  any  one  of  a  number 
of  Federal  Register  documents  and  it 
need  nut  h^^  repeated  in  detail  here. 
Nonethele.ss,  it  should  be  pointed  out 
that  the  very  number  of  commenters  and 
the  range  of  the  causes  cited  are 
themselves  indicative  of  the  breadth  and 
depth  of  the  problems  facing  Pacific 
salmonids.  Therefore,  NMFS 
acknowledges  that  all  of  these  factors 
have  played  a  role  in  the  species'  recent 
declines;  as  evidence,  most  of  the 
factors  that  commenters  identified  were 
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specifically  cited  as  risk  agents  in  the 
West  Coast  Chinook  Salmon  Status 
Review  (Myers  et  ai,  1998). 

The  two  primary  themes  that 
repeatedly  arise  in  these  comments 
revolve  around  whether  the  massive 
declines  in  salmonid  abundance  are 
brought  on  by  natural  conditions  or 
human  alteration  of  the  envirorunent. 
NMFS  recognizes  that  natural 
environmental  fluctuations  and 
increasing  numbers  nf  natural  predators 
have  recently  had  negative  impacts  on 
the  species.  However,  NMFS  believes 
human-induced  impacts  (e.g.,  harvest 
and  widespread  habitat  modification) 
have  played  at  least  an  equally 
significant  role  in  the  salmonid  declines 
up  and  down  the  West  Coast.  And 
because  the  very  nature  of  this  rule- 
making— the  codification  of  take 
prohibitions  and  the  limits  placed  on 
them — cannot  applv  to  natural 
processes  (by  definition,  the  ocean 
cannot  not  "take"  species),  the  rules 
necessarily  address  human  activities. 

Comment  289:  Many  conunenters 
stated  that  the  language  of  the  rules 
needed  to  be  more  clear  in  a  number  of 
respects,  particularly  with  regard  to  the 
terms  found  in  the  take  guidance 
sections.  Others  felt  there  was  too  much 
detail  in  the  rules  and  that  NMFS 
should  simply  stick  to  principles  and 
not  offer  too  much  in  the  way  of  specific 
guidance. 

Response:  In  publishing  the  proposed 
rules,  NMFS  tried  to  strike  a  balance 
between  these  opposing  views.  The 
point  was  to  avoid  making  the  rules 
overly  prescriptive — and  thus  allow 
local  initiative  to  play  a  strong  role — yet 
still  give  valuable  guidance  on  how  to 
proceed  with  numerous  human 
activities  in  the  areas  inhabited  by 
threatened  salmonids.  To  continue  in 
this  spirit.  NMFS  has  gone  to  some 
lengths  to  clarify  the  guidance  language 
and  it  may  be  found  in  this  final  rule. 

Comment  290:  Several  commenters 
requested  clarification  on  NMFS'  use  of 
the  term  "stock."  the  definition  pf 
population  segments,  and  the 
implications  of  these  concepts  for 
species  conservation. 

Response:  The  use  of  the  term 
"stock."  following  Ricker"s  definition,  is 
critical  because  it  defines  the 
appropriate  management  units  for 
conserving  the  species.  According  to 
Ricker,  stocks  are  made  up  of  numerous 
po|3ulations  which  become  uniquely 
adapted  to  specific  environmental 
conditions,  leading  to  local  variations  in 
morphology,  behavior,  and  life  history 
traits.  As  amended  in  1978,  the  ESA 
allows  the  listing  of  "distinct 
population  segments"  where  groups  of 
populations  are  assembled  for 


conservation  management  piuposes. 
NMFS'  pohcy  states  that  a  salmon 
population  is  ccinsidered  "distinct"  for 
purposes  of  the  ESA  if  it  represents  an 
ESU  of  the  biological  species,  where  an 
ESU  represents  an  important  component 
of  the  evolutionary  legacy  of  the  species. 
.  Thus  the  health  of  an  ESU  depends 
upon  the  health  of  its  component  parts. 
This  argues  for  developing  protective 
regulations  across  an  ESU's  entire  range, 
even  though  some  local  populations 
may  be  thriving.  The  ESA  4(d) 
protective  approach  offers  the  flexibility 
to  develop  local  protection  programs 
which  are  cognizant  of  the  species 
condition  in  the  area. 

Comment  291:  A  large  number  of 
commenters  voiced  general  and  specific 
support  for  and  opposition  to  various 
rules. 

Response:  The  proposed  ESA  4(d) 
rules  generated  an  amount  of 
substantive  public  comment 
unprecedented  since  NMFS  first  began 
rule-making  activities  for  salmonids  on 
the  West  Coast  10  years  ago.  Many 
thousands  of  individual  comments 
contained  within  the  letters  from  well 
over  one  thousand  respondents  reflected 
the  broadest  possible  spectnun  of 
feeling — from  full  support  to  total 
opposition  to  the  proposed  rules. 
Though  the  very  nature  of  the  questions 
surrounding  salmonid  management  in 
the  Northwest  and  California  precludes 
any  possibility  of  pleasing  everyone, 
NMFS  has  striven  to  use  this  public 
comment  period — as  well  as  every  other 
input  avenue  at  oiu  disposal — to  adapt 
the  rules  in  a  manner  that  more  fully 
reflects  the  basic  objectives  to  encourage 
state  and  local  conservation  efforts  and 
to  clear  up  the  substantial  confusions 
associated  with  certain  elements  of  the 
earlier  proposed  rule. 

Comment  292:  Several  commenters 
stated  that  NMFS  should  consult  with 
tribal  governments  regarding  actions  by 
non-tribal  entities,  particularly  those 
actions  and  limits  contained  in  the 
salmon  and  steelhead  ESA  4(d)  rules. 

Response:  Throughout  the 
development  of  the  tribal  and  salmon/ 
steelhead  4(d)  rules  NMFS  has  made  a 
concerted  effort  to  notify  and  confer 
wdth  tribal  representatives  and  technical 
staff  throughout  the  Pacific  Northwest 
and  California.  Contact  regarding  these 
rules  goes  back  to  before  December  of 
1998,  when  draft  rules  were  submitted 
for  review  by  the  affected  tribes  well  in 
advance  of  the  proposed  rules.  During 
that  review,  NMFS  coordinated  and 
attended  a  number  of  meetings  and 
working  sessions  with  tribal 
governments  and  representatives 
(including  staff  fi-om  inter-tribal 
fisheries  commissions)  to  discuss 


particular  aspects  of  the  ESA  4(d)  rules. 
These  meetings  allowed  NMFS  to 
develop  proposed  ESA  4(d)  rules  that 
the  agency  believes  address  a  wide 
range  of  issues  highlighted  by  the  tribes. 
Similar  efforts  were  made  to  discuss  the 
proposed  4(d)  rules  with  key  staff  and 
tribal  council  members  after  the  rules 
were  published. 

Clearly,  NMFS  recognizes  the  need  to 
work  closely  with  the  tribes  of  the 
region  to  develop  and  improve  upon 
information  exchange  and  consultation 
opportunities  relating  to  salmon  and 
steelhead  conservation.  Since  beginning 
work  on  these  4(d)  rules  NMFS  has 
added  a  tribal  liaison  position  to  its  staff 
to  focus  on  improving  communications 
with  the  tribes  and  developing 
consultation  procedures  that  will  meet 
both  NMFS  and  tribal  needs,  h  is  the 
agency's  intent  to  continue  working 
with  tribal  governments  to  develop 
regularly  scheduled  meetings  between 
NMFS  and  tribal  technical  staff  and 
policy  makers  to  both  provide  more 
timely  notice  regarding  NMFS  activities 
and  discuss  how  consultation  might 
occiu  for  futiue  fisheries  issues  and  ESA 
rulemaking.  There  remains  the 
opportunity  for  the  tribes  and  the 
agency  to  hold  future  discussions  on 
applying  the  ESA  4(d)  rules.  Such  futiu^ 
discussions  can  include  identifying 
cultural  and  economic  issues  requiring 
the  agency's  attention  and  ideas  about 
how  such  analyses  should  be 
conducted.  In  response  to  tribal 
requests,  NMFS  will  correspond  with 
each  commenting  tribal  government, 
clarify  how  its  comments  were 
addressed,  and  identify  the  need  for 
additional  meetings  to  discuss  potential 
rule  amendments  and  modifications. 

Comment  293:  Many  people  stated 
that  any  activities  conducted  in 
accordance  with  the  Oregon  Plan  for 
Salmon  and  Watersheds  should  receive 
a  specific  limitation  on  the  take 
prohibitions. 

Response:  NMFS  has  carefully 
reviewed  the  various  versions  of  the 
Oregon  Plan  since  its  genesis  over  4 
years  ago  and  remains  a  strong 
supporter  of  it  as  a  hugely  ambitious 
and  comprehensive  effort.  While  many 
portions  of  the  Plan  may  sufficiently 
protect  the  salmon  resource  as  they  now 
stand,  other  components  need  further 
work  and  refinements,  as  is  widely 
understood  and  altogether 
understandable.  Therefore,  because 
certain  parts  of  the  Plan  do  not  offer  the 
salmon  enough  protection,  NMFS 
cannot  adopt  it  wholesale  as  a  limitation 
on  the  take  prohibitions. 

Comment  294:  Several  commenters 
requested  that  NMFS  clarify  how  it  will 
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add  new  limits  and  adjust  programs  that 
are  already  within  a  limit. 

Response:  NMFS  will  continue  to 
work  with  local  jurisdictions  and  other 
entities  to  develop  and  adopt  new  ESA 
4(d)  rule  limits.  In  general,  local  entities 
will  develop  a  proposed  limit  based  on 
the  guidance  set  forth  in  the  rule  and 
will  bring  it  to  NMFS  for  technical 
assistance  and  to  undergo  a  negotiation 
and  approval  process.  The  approach  is 
a  flexible  one  and  there  are  different 
time  frames  and  administrative 
procedures  for  each  limit — depending 
on  the  type  being  proposed  (see  the 
regulatory  text  of  this  final  rule). 
Existing  limits  will  be  reviewed  and 
evaluated  according  to  the  schedule 
established  at  the  time  the  limit  is 
finalized. 

Comment  295:  One  commenter 
requested  that  NMFS  identify  in  the 
final  rules  the  "replicable"  elements  of 
any  of  the  agency-specific  programs. 

Response:  There  are  two  types  of 
limits  available  through  the  ESA  4(d) 
rule:  (1)  Stand  alone  programs,  and  (2) 
a  set  of  criteria  that  will  form  the  basis 
for  future  programs  that  NMFS  will 
evaluate  for  further  limits  on  the  take 
prohibition.  The  first  category  of  limits 
is  made  up  of  programs  that  can  be 
adopted  or  adapted  as  "replicable" 
elements  for  other  jurisdictions  or 
entities.  The  criteria  in  the  latter  type  of 
limit  also  serve  as  replicable  elements 
that  other  programs  can  adapt  to  meet. 

Comment  296:  A  number  of 
respondents  expressed  a  general 
concern  that  the  ESA  4(d)  rules  were  too 
coercive.  They  stated  that  the  rules 
would  engender  third-party  lawsuits  or 
simply  fragment  and  imdermine  local 
efforts  rather  than  bolster  them.  A 
recurring  theme  was  that  NMFS  should 
be  more  flexible  in  its  approach  than  the 
rules  would  seem  to  indicate. 

Response:  One  of  the  primary  reasons 
NMFS  has  taken  this  ground-breaking 
approach  in  publishing  ESA  4(d)  rules 
is  to  allow  for  a  maximum  of  local  input 
and  Federal  flexibility.  Rather  than 
simply  impose  blanket  take  prohibitions 
of  the  sort  normally  promulgated  under 
a  final  rule  listing  a  species,  NMFS  has 
attempted  to  create  a  regulatory 
environment  within  which  local 
initiatives  and  programs  have  sufficient 
leeway  to  remain  focused  on  their  own 
goals  while  simultaneously  working 
toward  the  ultimate  end  of  preserving 
salmonid  stocks — both  now  and  in  the 
future.  No  agency  can  alter  the  simple 
fact  that  certain  activities  that  harm 
listed  saimonids  must  be  regulated. 
Nonetheless,  as  the  rules  themselves 
demonstrate.  NMFS  is  committed  to  an 
approach  that  focuses  more  on  aiding 


local  efforts  that  conserve  listed  salmon 
and  steelhead. 

Comment  297:  Some  commenters 
stated  that  local  entities  should  have 
little  or  no  authority  to  carry  out  the 
measures  because  local  initiatives  have 
a  very  poor  track  record  with  respect  to 
protecting  saimonids. 

Response:  The  task  of  protecting 
saimonids  in  the  Pacific  Northwest  and 
California  is  perhaps  the  most 
complicated  and  far-reaching  attempt  to 
restore  a  species  ever  undertaken.  In 
practical  terms,  the  Federal  govenunent 
alone,  using  only  Federal  authorities 
and  dollars,  cannot  hope  to  accomplish 
this  ambitious  task  of  salmon  recovery 
without  the  additional  active  efforts  of 
state  and  local  authorities  and  the 
private  sector.  A  wide  mosaic  of 
activities  affect  salmon  habitat.  Those 
activities  fall  under  the  responsibility  of 
a  range  of  Federal,  state  and  local 
authorities.  The  practical  ability  to  make 
changes  in  those  activities  will  depend 
in  part  upon  the  willingness  and  ability 
of  those  separate  authorities  to 
encoiu^age  change.  Therefore,  NMFS  is 
attempting,  to  the  greatest  extent 
practicable,  to  build  opportunities  for 
state  and  local  initiatives  in  the 
implementation  of  the  ESA  program. 
This  strategy  has  already  proven 
successful  in  a  few  areas  where 
watershed  councils  and  other  local 
bodies  have  made  great  strides  in 
salmon  conservation  through  habitat 
rehabilitation,  conununity  awareness 
seminars,  and  other  projects.  NMFS 
anticipates  and  welcomes  further 
expansions  of  these  efforts  over  time. 

Comment  298:  Many  commenters 
stated  that  individual  landowners 
should  receive  assurances  in  the  rules 
that  if  they  cooperated  and  followed  the 
measiu^s  outlined,  they  would  be  free 
from  any  further  restrictions  under  the 
ESA. 

Response:  As  a  matter  of  law,  listed 
species  may  not  be  taken  without  legal 
authorization.  Therefore,  it  is  incumbent 
upon  every  individual  and  organization 
to  be  vigilant  in  terms  of  minimizing  the 
impacts  their  activities  have  on  listed 
saimonids.  The  4(d)  rules  establish  take 
prohibitions;  that  is  their  purpose. 
Secondarily  they  are  an  attempt  to  allow 
landowners  and  every  other  interested 
party  a  path  by  which  they  can  have 
some  assurance  that  their  activities  are 
in  concert  with  the  letter  and  intent  of 
the  ESA.  It  should  be  noted  that  no  one 
will  be  forced  to  seek  a  4(d)  limitation, 
and  no  one  need  necessarily  follow  the 
limitations  laid  out  in  the  rule.  They  are 
optional,  flexible  methods  for  ensuring 
that  individual  entities  adhere  to  the 
mandated  take  prohibitions.  The  other 
routes  for  complying  with  the  ESA  are 


still  open;  for  example,  landowners  may 
still  seek  ESA  section  10  incidental  take 
permits  through  the  process  of 
developing  habitat  conservation  plans — 
a  process  that  offers  them  a  good  deal 
of  assurance  that  their  activities  will 
continue  to  be  in  compliance  with  the 
ESA.  Any  program  or  activity  that 
adheres  to  the  criteria  found  in  the 
limits  described  in  these  rules  will 
receive  a  similar  sort  of  assurance. 
Further,  it  is  very  likely  that  other 
programs  will  come  forth  in  the  future 
that  similarly  protect  the  salmon  and,  as 
a  consequence,  will  receive  their  own 
limitations  on  the  take  prohibitions. 
Nonetheless,  it  must  be  stressed  that  the 
primary'  purpose  of  these  rules  is  to 
fulfill  the  mandate  of  the  ESA  in  issuing 
regulations  deemed  necessary  and 
advisable  to  provide  for  the 
conservation  of  threatened  species. 

Comment  299:  A  number  of 
commenters  asserted  that  the  original 
listings  were  in  error — most  the  reasons 
given  fell  into  two  categories:  either  (a) 
the  science  was  inaccurate,  or  (b)  the 
concept  of  listing  ESUs  is  faulty. 

Response:  Section  4(b)(1)(A)  of  the 
ESA  requires  that  NMFS  make  its  listing 
determinations  solely  on  the  basis  of  the 
best  available  scientific  and  commercial 
data  after  reviewing  the  status  of  the 
species  and  taking  into  account  any 
efforts  being  made  to  protect  such 
species.  NMFS  believes  that  information 
contained  in  the  agency's  status  review 
(Myers  et  al.,  1998),  together  with 
information  cited  in  the  final  rule 
(NMFS,  1998a).  represent  the  best 
scientific  information  presendy 
available  for  the  ESUs  addressed  in  this 
final  rule.  NMFS  made  every  effort  to 
conduct  an  exhaustive  review  of  all 
available  information  and  solicited 
information  and  opinion  from  all 
interested  parties  in  making  the  listing 
decisions.  If  in  the  future  new  data 
become  available  to  change  these 
conclusions,  NMFS  will  act  accordingly. 

As  to  the  validity  of  listing  ESUs  in 
the  first  place,  general  issues  relating  to 
ESUs  and  the  ESA  have  been  discussed 
extensively  in  past  Federal  Register 
documents — most  recently  in  the  final 
rule  listing  4  ESUs  of  chinook  salmon 
(64  FR  14308.  September  9.  1999)  and 
they  need  not  be  reiterated  at  length 
here.  Nonetheless,  the  utility  of  the  ESU 
concept  is  laid  out  in  a  1991  document 
in  which  NMFS  describes  how  it  will 
apply  the  ESA  definition  of  "species"  to 
Pacific  salmon  {56  FR  58612,  November 
20,  1991).  Guidance  on  applying  this 
policy  is  contained  in  a  NOAA 
Technical  Memorandum  entitled 
"Definition  of  'Species'  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Salmon"  (Waples,  1991)  and  in 
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a  recent  scientific  paper  bv  Waples 
(1995).  It  should  also  be  pointed  out  that 
the  National  Research  Council  generally 
endorses  the  concept  (NRC,  1995). 

Comment  300:  Several  commenters 
were  concerned  about  the  scientific 
standards  used  to  justih'  the  inclusion 
of  the  1 3  limits  and  to  judge  fiiture 
limits,  and  suggested  the  generation  of 
uniform  standards. 

Response:  NMFS  evaluated  the 
current  limits  based  on  best  available 
science  and  the  concepts  of  VSP  and 
PFC.  and  will  evaluate  any  future  limit 
using  the  same  and  other,  more  site 
specific  guidelines.  Recognizing  the 
variable  nature  of  the  geologic, 
hydrologic  and  aquatic  ecosvstems 
across  all  ESlJs,  and  the  consequent 
variability  in  strategies  for  salmon 
r^overy,  NMFS  proposes  an  approach 
that  allows  local  innovation  through  the 
development  of  local  and  regional 
programs  that  are  protective  of  salmon 
and  steelhead.  These  programs  are 
monitored  and  evaluated  for  their 
effectiveness  in  meeting  the 
conservation  goal  of  the  survival  and 
recovery  of  the  species.  While  NMFS 
offers  general  guidelines,  the  13 
limitations  and  new  programs  offer 
additional  specificity  and  strategies  for 
meeting  the  conservation  goal. 

Comment  301:  Some  commenters 
expressed  the  opinion  that  the  rules  are 
too  costly  and  will  involve  too  much  red 
tape. 

Response:  Saving  a  species  is  neither 
an  easy  task  nor  a  cheap  one. 
Nonetheless,  NMFS  is  committed  to 
finding  the  most  efficient  and  cost- 
effective  way  of  preserving  salmon  and 
steelhead  on  the  West  Coast.  To  assist 
us  in  this,  we  have  prepared  initial 
regulatory  flexibility  analyses  of  the 
effects  the  rules  are  likely  to  have  on 
small  businesses,  non-profit 
organizations,  local  governments,  and 
other  small  entities.  The  purpose  of 
these  analyses  is  to  help  the  agency 
consider  all  reasonable  regulatory 
alternatives  that  would  minimize  the 
rules'  economic  impacts  on  affected 
small  entities.  It  is  thus  our  intent  to 
make  full  use  of  these  analvses  and  keep 
economic  impacts  to  a  minimum. 

In  addition,  because  this  is  a  new 
approach  to  promulgating  4(d)  rules 
under  the  ESA.  we  are  aware  that  the 
process  may  impose  some  unforseen 
burdens  in  terms  of  time  investment  and 
paperwork  for  all  involved  parties — 
including  NMFS.  To  counter  this,  we 
will  use  the  principles  of  adaptive 
management  to  streamline  the  process 
wherever  and  whenever  possible. 

Comment  302:  A  number  of  people 
stated  that  more  time  was  needed  for 


completing  and  commenting  on  the 
rules. 

Response:  NMFS  has  been  working 
with  individual  programs,  tribes,  and 
local  goverrunents  all  over  the 
Northwest  for  well  over  2  years  to 
complete  the  4(d)  rule  proposals. 
Twenty-five  public  meetings  were  held 
in  order  to  get  input.  The  statutory  time 
line  for  commenting  on  the  rules  was 
doubled  so  that  every  interested  person 
in  the  region  would  have  a  reasonable 
amount  of  time  in  which  to  formulate 
and  submit  their  comjnents. 

It  is  important  to  note,  however,  that 
one  of  the  main  premises  of 
promulgating  these  rules  is  to  build  a 
maximally  adaptive  process  for 
managing  salmon  on  the  West  Coast. 
Therefore,  it  is  expected  that  these  rules 
will  continue  to  change  in  response  to 
incoming  monitoring  data,  further 
public  input,  other  proposed  limitations 
on  the  take  prohibitions,  and  the 
developing  recovery  plans  for  the  listed 
species. 

Comment  303:  One  commenter 
requested  that  the  reference  to  a  public 
comment  period  of  30  days  for  various 
plans  and  programs  be  included  in 
every  section  of  the  rule  in  order  to 
provide  consistency  in  process  between 
limits. 

Response:  All  programs  that  are 
accepted  as  ESA  4(d)  limits  will  be 
published  in  the  Federal  Register  and 
the  usual  comment  period  is  30  days. 
NMFS  makes  clear  in  the  regulatory  text 
of  this  final  rule  where  and  when  the 
30-day  comment  period  applies. 

Comment  304:  Many  commenters 
agreed  with  various  portions  of  the 
rules,  but  stated  that  it  is  imperative  that 
they  be  enforced  and  that  monitoring 
and  oversight  need  to  be  accounted  for 
in  every  limit.  Further,  monitoring  must 
be  built  into  the  system  in  a  way  that 
allows  the  limits  to  be  altered  when 
evolving  science  shows  it  necessary. 

Response:  Change  in  response  to  new 
data  is  the  very  heart  of  the  adaptive 
'management  process.  NMFS  is 
conunitted  to  continually  bringing  the 
best  and  latest  information  to  bear  on 
the  question  of  how  to  best  preserve 
declining  salmon  stocks — monitoring  is 
a  critical  path  for  developing  that 
information.  Most  of  the  programs  given 
limitations  in  the  4(d)  rules  feature 
monitoring  as  an  integral  part.  The 
language  in  the  final  rules  has  been 
changed  sUghUy  to  further  stress  the 
importance  of  monitoring  and  to  make 
clear  that  it  will  be  used  to  alter  the 
programs  where  necessary. 

Comment  305:  Some  commenters 
suggested  that  the  results  from 
monitoring  data  for  programs 
implemented  under  different  limits 


should  be  available  for  public  comment. 
Another  commenter  urged  that  the 
process  for  reviewing  the  effectiveness 
of  the  fish  protection  measures  include 
tribal  managers,  independent  scientists, 
and  the  public. 

Response:  The  results  of  monitoring 
data  from  programs  within  ESA  4(d) 
limits  will  be  available  for  public  review 
at  the  appropriate  NMFS  office.  At  this 
time,  however,  NMFS  does  not  have  a 
mechanism  to  seek  formal  public 
comment  on  the  data.  NMFS  will 
continue  to  seek  monitoring  data,  input, 
and  other  relevant  information  from  co- 
managers  and  others  as  the  programs  are 
reviewed,  evaluated,  and  adjusted. 

Comment  306:  Some  commenters 
wanted  to  know  why  NMFS  beheves  it 
is  necessary  to  have  such  a  detailed 
review  and  reporting  process  for  the 
limits  when  FWS  does  not  require 
anything  like  it  for  wildlife. 

Response:  As  stated  previously,  this  is 
a  ground-breaking  approach  to 
managing  threatened  species.  Its  intent 
is  to  allow  a  maximum  of  local  input 
while  simultaneously  offering  the 
largest  possible  degree  of  protection  for 
the  species.  It  has  never  been  tried 
before  and,  as  a  result,  it  is  imperative 
that  we  keep  a  very  close  eye  on  its 
progress.  Aside  from  the  need  for 
monitoring  to  allow  the  process  to 
adapt,  these  rules  will  eventually 
become  part  of  the  larger  recovery 
planning  process.  By  closely  examining 
the  success  of  the  proposed  measures, 
we  can  get  a  much  better  idea  of  what 
it  will  take  to  fulfill  the  ultimate  portion 
of  our  mandate:  to  recover  the  species. 

Comment  307:  One  commenter 
recommended  that  NMFS  work  with 
FWS  to  make  sure  that  Federal  activities 
receive  take  prohibition  Umits  under 
our  ESA  4(d)  rules  similar  to  the  ones 
being  proposed  for  Bull  trout.  In 
addition,  another  commenter  urged 
close  coordination  with  FWS  to  prevent 
different  interpretations  of  take  and 
different  limits  being  offered. 

Response:  NMFS  always  seeks  to 
cooperate  with  FWS,  and  procedures 
have  been  established  for  joint 
consultation  on  ESA  rulemaking  and  for 
reviewing  Federal  programs  through 
section  7  of  the  ESA.  NMFS  anticipates 
that  this  cooperation  will  be 
strengthened  as  the  4(d)  rule  is 
implemented.  NMFS  will  further  work 
with  FWS  to  ensure  that  the  existing 
bull  trout  take  prohibitions  might  be 
modified  to  reflect  appropriate  state  or 
local  efforts  in  parallel  to  this  final  rule. 

Comment  308:  Some  tribal 
commenters  were  concerned  that  the 
4(d)  rules  could  serve  as  a  "back  door" 
to  unfairly  allocate  the  conservation 
burden  on  tribal  governments.  The 


concern  is  that  if  the  program  is  not 
scientifically  rigorous  enough,  the 
Agency  would  be  forced  to  turn  to  the 
tribes  for  additional  conservation 
burden  (i.e..  limit  fishing  or 
development  activities). 

Response:  NMFS  intends  to  review  all 
new  proposed  limitations  rigorously  for 
their  contribution  to  the  conservation  of 
the  species  using  existing  criteria  and 
additional  site-specific  tools.  In 
addition,  before  any  program  is 
accepted,  it  will  be  published  in  the 
Federal  Register  for  public  review  and 
conament.  NMFS  expects  this  process  to 
be  rigorous  and  open  enough  to  permit 
the  development  of  effective  protective 
regulations  and  programs. 

Comment  309:  Some  conunenters 
stated  that  NMFS  should  delineate 
specific  population  parameters  for 
several  named  populations  (e.g..  the 
Yuba  River)  so  it  can  be  determined  if 
they  may  be  excepted  from  having  any 
take  prohibitions  placed  on  them.  Some 
commenters  wanted  the  rules  to  be 
eased  when  a  viable  population  size  is 
reached  in  order  to  give  landowners  an 
incentive  to  continue  using  protective 
measures. 

Response:  The  limits  on  take 
prohibitions  are  given  for  specific 
activities,  not  for  populations.  If  an 
activity  helps  conserve  salmonids  or  if 
it  adequately  limits  impacts  on 
salmonids.  it  may  receive  a  limitation 
on  the  take  prohibitions.  In  the  spirit  of 
adaptive  management,  there  may  well 
come  a  point  in  the  future  where  a 
population  (and  its  ESU)  has  rebounded 
to  the  point  where  it  is  healthy  enough, 
viable  enough,  that  alternative 
management  actions  would  be 
allowable.  Of  necessity,  this  would  first 
take  place  in  a  highly  controlled 
experimental  environment  that  would 
allow  researchers  to  determine  the 
impacts  of  any  new  management 
scheme.  Until  that  time,  however,  it  is 
necessary  to  protect  the  salmonids 
while  v/e  get  a  better  measure  of 
population  viability  and  place  it  firmly 
in  the  context  of  managing  West  Coast 
salmon.  NMFS  scientists  are  working 
diligently  to  accomplish  that  goal  and 
will  continue  to  use  their  results  to 
adapt  the  agency's  ongoing  salmon 
management  programs. 

Comment  310:  Some  commenters 
stated  that  the  overall  regulatory  scheme 
was  too  fragmented.  They  stated  the 
need  for  a  clear  pathway  for  local  and 
state  governments  to  synthesize  their 
programs  with  the  ESA  4(d)  approach. 
They  also  stated  there  should  be  a  better 
recognition  of  the  limitations  local 
governments  face  in  terms  of  staffing, 
funding,  and  ability  to  monitor. 


Response:  One  of  this  final  rule's 
purposes  is  to  develop  a  process  that  is 
flexible,  adaptable,  and  receptive  to 
greater  participation  from  local  entities. 
In  order  to  accomplish  this,  the 
regulatory  scheme  must  remain 
somewhat  open  as  well.  Nonetheless, 
though  NMFS  desires  to  remain  open  to 
new  approaches,  we  have  also  included 
a  good  deal  of  guidance  as  to  what  we 
believe  any  program  should  contain  in 
terms  of  protective  measures  for  salmon. 
Also,  we  will  continue  to  do  what  we 
can  to  assist  local  entities,  watershed 
councils,  and  others  with  instruction, 
technical  assistance,  and,  whenever 
possible,  funding. 

Comment  311:  Some  commenters 
asserted  that  NMFS  cannot  anticipate 
how  many  states  or  local  governments 
will  be  affected  by  the  rule  or  how  many 
entities  or  jurisdictions  will  apply  for 
coverage  under  the  new  ESA  4(d)  limits. 
Others  commented  that  NMFS  will  be 
inundated  and  overwhelmed  with 
requests  for  programs  to  come  under  a 
4(d)  limit  and  suggested  simplified 
procediu'es  streamlining  the  review  and 
approval  of  future  potential  take 
limitations. 

Response:  NMFS  is  anticipating 
strong  interest  from  state  and  local 
governments  in  the  ESA  4(d)  limits.  We 
are  encouraging  jurisdictions  to  work 
together  in  developing  plans  that  cover 
wide  geographic  scales  and  multiple 
activities — thus  reducing  the  number  of 
individual  programs  that  need  to  be 
reviewed.  Also,  we  anticipated  that 
promulgating  these  rules  would  increase 
workloads  and,  as  a  result,  we  are 
evaluating  our  resource  needs  and  are 
fully  committed  to  meeting  future 
program  demands. 

Comment  312:  Several  commenters 
suggested  that  NMFS  provides  no 
scientific  basis  to  categorically  apply  the 
take  prohibition  to  an  entire  category  of 
activities  such  as  agriculture,  and  that 
the  agency  provides  no  technical 
guidance  on  take  avoidance. 

Response:  The  take  prohibitions  do 
not  apply  to  categories  of  activities,  but 
to  any  activities  that  take  listed  species. 
The  section  on  "Take  Guidance" 
provides  further  information  on  those 
activities  that  have  a  high  risk  of  take. 
NMFS  stands  ready  to  work  with 
interested  parties  to  provide  further 
guidance,  including  guidance  that  could 
ultimately  be  included  as  a  4(d) 
limitation. 

Comment  313:  Several  commenters 
were  confused  by  multiple  Federal 
Register  documents  and  didn't  realize 
that  there  were  several  separate  ESA 
4(d)  rules. 

Response:  For  the  final  rules,  we  have 
combined  the  chinook  and  the  steelhead 


rules  to  help  reduce  some  of  the 
confusion.  We  hope  this,  along  with 
several  changes  in  the  rule'  language 
will  make  things  a  bit  more  clear. 

Changes  to  the  Proposed  ESA  4(d)  Rules 

The  proposed  rules  included  a 
lengthy  preamble  where  NMFS 
provided  technical  guidance, 
description  of  the  scientific  principles 
upon  which  the  limits  on  the  take 
prohibition  were  based,  and  a 
description  of  the  background  and 
content  of  the  13  limits.  The  proposed 
regulatory  language  was  included  in 
sections  223.203  and  223.208. 
Modifications  to  the  proposed  preamble 
sections  based  on  written  comments 
will  be  reflected  in  "A  Citizen's  Guide 
to  the  4(d)  Rule"  (NMFS.  2000),  while 
the  actual  changes  to  the  regulatory    v 
language  are  described  as  follows. 

An  important  change  to  highlight  is 
that  the  final  4(d)  rules  for  the  different 
ESUs  have  different  effective  dates.  In 
the  final  steelhead  and  salmon  4(d)  rule 
the  effective  date  for  the  steelhead  ESUs 
(§  223.102(a)(5)  through  (a)(9)  and 
(a)(14)  and  (a)(15))  is  September  8,  2000. 
The  effective  date  for  the  salmon  ESUs 
(§223.102(a)(10),  (a)(12),  (a)(13)  and 
{a)(16)  through  (a)(19))  is  January  8, 
2001.  NMFS  recognizes  that  the  final 
4(d)  rules  are  complex  and  that  even  the 
proposed  rules  created  a  certain  amount 
of  confusion  among  those  who 
commented  on  them.  The  court-ordered 
settlement  date  requires  NMFS  to  adopt 
protective  regulations  for  the  steelhead 
ESUs  by  Jime  19,  2000.  NMFS,  however, 
is  not  under  a  similar  court-mandated 
time  line  for  the  salmon  ESUs. 
Therefore,  because  of  the  rule's  length 
and  complexity,  the  diverse  range  of 
human  activities  that  will  potentially  be 
affected,  and  the  continued  need  to 
educate  all  sectors  of  the  public,  the 
effective  date  for  the  salmon  ESUs  will 
be  six  months  after  publication  of  this 
Federal  Register  document.  This  6- 
month  period  will  allow  NMFS  to 
educate  and  work  with  all  jurisdictions, 
entities,  and  individuals  affected  by  the 
rule.  It  will  also  provide  additional  time 
for  them  to  review  their  activities  and 
programs  and  adjust  them  (if  needed)  to 
avoid  taking  threatened  species. 

The  general  format  of  the  proposed 
regulations  included  the  prohibitions  of 
section  9(a)(1)  of  the  ESA  (16  U.S.C. 
1538)  relating  to  endangered  species 
being  applied  to  the  14  listed  threatened 
salmonid  ESUs.  except  as  provided  in 
the  13  limits  on  application  of  the 
section  9(a)(1)(B)  and  9(a)(1)(C)  take 
prohibitions  that  are  included  in  the 
regulation.  The  proposed  rules  listed  the 
following  13  limit  categories:  (1) 
Activities  conducted  in  accord  with 
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ESA  incidental  take  authorization;  (2) 
ongoing  scientific  research  activities,  for 
a  period  of  6  months  from  the 
pubhcation  of  the  final  rule;  (3) 
emergency  actions  related  to  injured, 
stranded,  or  dead  salmonids;  (4)  fishery 
management  activities;  (5)  hatchery  and 
genetic  management  programs;  (6) 
activities  in  compliance  with  joint 
tribal/state  plans  developed  within  U.S. 
v.  Washington  or  U.S.  v.  Oregon;  (7) 
scientific  research  activities  permitted 
or  conducted  bv  the  states;  (8)  state, 
local,  and  private  habitat  restoration 
activities:  (9)  properly  screened  water 
diversion  devices:  (10)  routine  road 
maintenance  activities  in  Oregon;  (11) 
certain  park  maintenance  activities  in 
the  City  of  Portland,  Oregon;  (12)  certain 
municipal,  residential,  commercial  and 
industrial  (MRCI)  development  and 
redevelopment  activities;  and  (13)  forest 
management  activities  within  the  state 
of  Washington. 

NMFS  is  modifying  the  final  ESA  4(d) 
protective  regulations  for  these  14  ESUs 
based  on  comments  and  new 
information  received  on  the  proposed 
rules.  The  following  section  summarizes 
how  the  regulatorv'  language  for  each 
limit  and  technical  issues  did  or  did  not 
change.  The  actual  regulatory 
descriptions  of  each  limit  and  technical 
information  can  be  found  in  the 
regulatory'  text  at  the  end  of  this  Federal 
Register  document 

\  iable  Salmonid  Populations  Paper 

The  proposed  rules  solicited  public 
comments  on  the  draft  NMFS  VSP 
paper.  The  VSP  paper  is  not  a  separate 
limit,  but  provides  a  technical 
framework  for  the  fishery  management 
and  hatchery  management  limits.  Based 
on  public  comments  regarding  the  draft 
VSP  paper,  changes  were  made  in  the 
regulatory  language  for  the  fishery  and 
hatchery  management  limits  to  clarify 
how  the  VSP  data  requirements  will  be 
addressed.  Additional  compliance 
guidance  is  available  in"A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Properly  Functioning  Conditions 

For  the  reasons  identified  in  the 
Comment  and  Responses  section, 
language  was  added  to  the  limits 
addressing  habitat  issues,  i.e.,  habitat 
restoration,  pest  management  and 
routine  road  maintenance,  in  order  to 
define  properly  functioning  condition 
and  how  NMFS  will  evaluate  the  limits 
with  regard  to  meeting  this  biological 
standard 

Legal  and  Affirmative  Defense 

For  the  reasons  identified  in  the 
Comment  and  Responses  section, 
regulation  language  was  modified  to:  (1) 
add  new  language  to  make  explicit  that 


it  would  be  the  defendant's  obligation  to 
plead  and  prove  application  of  and 
compliance  with  a  limit  as  an 
affirmative  defense;  (2)  clarify  the 
question  about  whether  the  rule  should 
be  non-severable,  by  making  it  explicit 
that  NMFS  intends  the  provisions  of 
this  rule  to  be  severable. 

Limit  for  .'Activities  Conducted  in 
Accord  with  ES.-\  Incidental  Take 
Authorization 

No  changes  were  made  to  the 
regulations  pertaining  to  this  limit. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Limit  for  Ongoing  Scientific  Research 
Activities 

No  changes  were  made  to  the 
regulations  pertaining  to  this  limit. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Limit  for  Rescue  and  Salvage  Actions 

No  changes  were  made  to  the 
regulations  pertaining  to  this  limit. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Limit  for  Fishery  Management 
Activities 

For  the  reasons  identified  in  the 
comment  and  response  section,  this 
limit  was  modified  to:  (1)  change  the 
use  of  a  MOA  between  states  and  NMFS 
to  a  letter  of  conciurence  from  NMFS; 
(2)  clarify  the  use  of  viable  and  critical 
salmonid  population  thresholds 
consistent  with  the  VSP  paper;  (3) 
clarify  the  timing  of  reports  describing 
take  of  listed  salmonids;  and  (4)  explain 
that  the  prohibitions  on  take  of 
threatened  steelhead  in  recreational 
fisheries  managed  solely  by  the  states  of 
Oregon,  Washington,  Idaho  and 
California  will  go  into  effect  January  8, 
2001. 

Limit  for  HGNlPs 

For  the  reasons  identified  in  the 
comment  and  response  section,  this 
limit  was  modified  to  change  the  use  of 
a  MOA  between  states  and  NMFS  to  a 
letter  of  concurrence  frnm  NMFS. 

Limit  for  Joint  Tribal  and  State  Plans 

No  changes  were  made  to  the 
regulations  pertaining  to  this  limit. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Limit  for  Scientific  Research  .Activities 
Permitted  or  Conducted  by  the  States 

NMFS  has  revised  the  limit  to  reflect 
commenter  concerns  about  the 
feasibility  of  adequate  oversight  by  state 


fishery  agencies.  Additional  compliance 
guidance  is  available  from  NMFS  in  "A 
Citizen's  Guide  to  the  4(d)  Rule" 
(NMFS.  2000). 

Limit  for  Habitat  Restoration 

For  the  reasons  identified  in  the 
Comment  and  Responses  section,  this 
limit  was  modified  to:  (1)  clarify  that 
take  prohibitions  do  not  apply  to  habitat 
restoration  activities  provided  the 
activity  is  part  of  a  WCP  that  meets 
criteria  listed  in  the  regulation;  (2) 
change  the  time  frame  to  complete  a 
watershed  conservation  plan  from  2 
years  to  an  undetermined  time,  so  that 
the  limit  is  available  whenever  the 
criteria  described  in  the  regulation  are 
met;  (3)  delete  the  list  of  six  categories 
of  habitat  restoration  activities  that 
would  not  have  the  ESA  section  9  take 
prohibitions  applied  to  them  for  2  years; 
(4)  clarify  and  revise  the  criteria  NMFS 
will  use  to  evaluate  a  state's  watershed 
conservation  plan  guidelines;  and  (5) 
clarify  that  NMFS  will  not  approve 
individual  WCPs;  instead,  NMFS  will 
approve  the  WCP  guidelines  with  each 
state  and  periodically  review  the  state 
watershed  plaiming  programs  for 
consistency  with  the  guidelines. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS,  2000). 

Limit  for  Water  Diversion  Screening 

For  the  reasons  identified  in  the 
comment  and  response  section,  this 
limit  was  modified  to:  (1)  allow  NMFS- 
authorized  state  agency  engineers 
("authorized  officers")  to  review  and 
recommend  certification  of  screen 
designs  to  NMFS  rather  than  NMFS" 
engineers  solely  having  this 
responsibility;  and  (2)  allow  NMFS,  on 
a  case  by  case  basis,  to  grant  this  limit 
to  water  diversion  projects  where  NMFS 
has  approved  a  design  construction  plan 
and  schedule,  including  interim 
operation  measures  to  reduce  the 
likelihood  of  take.  NMFS  may  also 
require  a  commitment  of  compensatory 
mitigation  if  implementation  of  a  plan 
and  schedide  is  terminated  prior  to 
completion. 

Limit  for  Routine  Road  Maintenance 
Activities 

For  the  reasons  identified  in  the 
comment  and  response  section,  this 
limit  was  modified  to:  (1)  allow  this 
limit  to  be  available  to  any  state,  county, 
city,  or  port  once  they  have 
demonstrated  in  writing  that  their 
routine  road  maintenance  activities  are 
equivalent  to  those  in  the  ODOT  Guide 
which  adequately  protect  threatened 
salmonid  species;  or  by  employees  or 
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agents  of  a  state,  county,  city  or  port  that 
complies  with  a  routine  road 
maintenance  program  that  meets  proper 
functioning  habitat  conditions;  (2)  add 
language  referring  to  state,  city,  county, 
and  ports;  (3)  change  the  time  frame  for 
ODOT  or  another  jurisdiction  to 
respond  to  new  information  in  the 
shortest  amount  of  time  feasible,  but  not 
longer  than  one  year;  (4)  clarify  that 
prior  to  approving  any  state,  city, 
county,  or  port  program  as  within  this 
limit,  or  approving  any  substantive 
change  in  a  program  within  this  limit, 
NMFS  will  publish  notification  in  the 
Federal  Register;  (5)  clarify  that  any 
jurisdiction  should  first  commit  in 
writing  to  apply  the  management 
practices  in  the  ODOT  Guide,  rather 
than  the  proposed  language,  which  first 
required  the  jurisdiction  to  enter  into  a 
memoremdum  of  agreement  with  NMFS; 
and  (6)  add  new  language  regarding 
properly  functioning  condition. 
Additional  compliance  guidance  is 
available  from  NMFS  in  "A  Citizen's 
Guide  to  the  4(d)  Rule"  (NMFS.  2000). 

Limit  for  Certain  Integrated  Pesticide 
Management  Activities 

For  the  reasons  identified  in  the 
Comment  and  Responses  section,  this 
limit  was  modified  to:  (1)  add  new 
language  regarding  properly  functioning 
conditions;  and  (2)  clarify  language 
regarding  how  NMFS  will  address 
future  program  changes  and  provide 
public  notice  that  the  limit  is 
withdrawn.  Additional  compliance 
guidance  is  available  from  NMFS  in  "A 
Citizen's  Guide  to  the  4(d)  Rule" 
(NMFS,  2000). 

Limit  for  Municipal,  Residential, 
Ciommercial  and  Industrial  (MRCI) 
Development  and  Redevelopment 
Activities 

For  the  reasons  identified  in  the 
Comment  and  Responses  section,  this 
limit  was  modified  to:  (1)  clarify  that 
this  limit  applies  to  MRCI  development 
and  redevelopment  undertaken  by 
cities,  counties,  and  regional 
governmental  entities;  (  2)  expand  and 
clarify  the  content  of  the  12  evaluation 
considerations  NMFS  will  use  to  review 
MRCI  development  ordinances  and 
plans;  (3)  add  new  language  to 
emphasize  the  properly  functioning 
habitat  conditions  NMFS  considers 
adequate  to  conserve  listed  salmonids; 
(4)  clarify  that  NMFS  notes  that  not  all 
12  considerations  described  in  the 
regulation  will  necessarily  be  relevant  to 
all  ordinances  and  plans  submitted  for 
review  and  approval;  and  (5)  include 
language  which  clarifies  the  process 
NMFS  will  use  to  provide  notice  of 
availability  of  ordinances  and  plans  for 


public  review,  and  NMFS'  process  to 
•amend  or  withdraw  limits. 

Limit  for  Forest  Management  Activities 
in  the  State  of  Washington 

For  the  reasons  identified  in  the 
Comment  and  Responses  section,  this 
limit  was  modified  to  add  new  language 
stating  that  actions  taken  under 
alternative  plans  are  included  in  this 
limit  provided  that  they  meet  the 
requirements  stated  in  the  regulation 
and  are  submitted  and  approved  by  the 
authorized  Washington  state  agency. 

Take  Guidance 

These  threatened  species  are  in 
danger  of  becoming  extinct  in  the 
foreseeable  futvue.  They  have  been 
depleted  by  over-fishing,  past  and 
ongoing  freshwater  and  estuarine 
habitat  destruction,  hydropower 
development,  hatchery  practices,  and 
other  causes.  It  is,  therefore,  necessary 
and  advisable  to  put  into  place  ESA 
section  9(a)(1)  prohibitions  to  aid  in 
their  conservation.  Section  9(a)(1) 
prohibitions  make  it  illegal  for  any 
person  subject  to  the  United  States' 
jurisdiction  to  "take"  these  species 
without  written  authorization  ("take"  is 
defined  to  occur  when  a  person  engages 
in  activities  that  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect  a  species  or  attempt  to  do  any 
of  these).  Impacts  on  a  protected 
species'  habitat  may  harm  members  of 
that  species  and,  therefore,  constitute  a 
"take"  under  the  ESA.  Such  an  act  may 
include  significant  habitat  modification 
or  degradation  that  actually  kills  or 
injures  listed  fish  by  significantly 
impairing  essential  behavioral  patterns 
including  breeding,  spawning,  rearing, 
migrating,  feeding,  or  sheltering. 

On  July  1,  1994  (59  FR  34272).  NMFS 
and  FWS  published  a  policy  committing 
both  agencies  to  identify,  to  the  extent 
possible,  those  activities  that  would  or 
would  not  violate  section  9  of  the  ESA. 
The  intent  of  this  policy  is  to  increase 
public  awareness  about  ESA  compliance 
and  focus  public  attention  on  those 
actions  needed  to  protect  species. 

Based  on  availaole  information, 
NMFS  believes  the  categories  of 
activities  listed  here  are  those  activities 
which  as  a  general  rule  may  be  most 
likely  to  result  in  injmy  or  harm  to 
listed  salmonids.  NMFS  wishes  to 
emphasize  at  the  outset  that  whether 
injury  or  harm  is  resulting  from  a 
particular  activity  is  entirely  dependent 
upon  the  facts  and  circumstances  of 
each  case.  The  mere  fact  that  an  activity 
may  fall  within  one  of  these  categories 
does  not  at  all  mean  that  that  specific 
activity  is  causing  harm  or  injury.  These 
types  of  activities  are,  however,  those 


that  may  be  most  likely  to  cause  harm 
and  thus  violate  this  rule.  NMFS'  ESA 
enforcement  will  therefore  focus  on 
these  categories  of  activities. 

Activities  listed  in  A  thru  J  below  are 
as  cited  in  NMFS'  harm  rule  64  FR  215 
(November  8.  1999). 

A.  Constructing  or  maintaining 
barriers  that  eliminate  or  impede  a 
listed  species'  access  to  habitat  or  ability 
to  migrate. 

B.  Discharging  pollutants,  such  as  oil, 
toxic  chemicals,  radioactivity, 
carcinogens,  mutagens,  teratogens  or 
organic  nutrient-laden  water  including 
sewage  water  into  a  listed  species' 
habitat. 

C.  Removing,  poisoning,  or 
contaminating  plants,  fish,  wildlife,  or 
other  biota  required  by  the  listed  species 
for  feeding,  sheltering,  or  other  essential 
behavioral  patterns. 

D.  Removing  or  altering  rocks,  soil, 
gravel,  vegetation  or  other  physical 
structures  that  are  essential  to  the 
integrity  and  function  of  a  listed 
species'  habitat. 

E.  Removing  water  or  otherwise 
altering  streamflow  when  it  significantly 
impairs  spawning,  migration,  feeding  or 
other  essential  behavioral  patterns. 

F.  Releasing  non-indigenous  or 
artificially  propagated  species  into  a 
listed  species'  habitat  or  where  they 
may  access  the  habitat  of  listed  species. 

G.  Constructing  or  operating  dams  or 
water  diversion  structures  with 
inadequate  fish  screens  or  fish  passage 
facilities  in  a  listed  species'  habitat. 

H.  Constriicting,  maintaining,  or  using 
inadequate  bridges,  roads,  or  trails  on 
stream  banks  or  unstable  hill  slopes 
adjacent  to  or  above  a  listed  species' 
habitat. 

I.  Conducting  timber  harvest,  grazing, 
mining,  earth-moving,  or  other 
operations  which  result  in  substemtially 
increased  sediment  input  into  streams. 

J.  Conducting  land-use  activities  in 
riparian  areas  and  areas  susceptible  to 
mass  wasting  and  surface  erosion, 
which  may  disturb  soil  and  increase 
sediment  delivered  to  streams,  such  as 
logging,  grazing,  farming,  and  road 
construction. 

K.  Illegal  fishing.  Harvest  in  violation 
of  fishing  regulations  will  be  a  top 
enforcement  concern. 

L.  Various  streambed  disturbances 
may  trample  eggs  or  trap  adult  fish 
preparing  to  spawn.  The  disturbance 
could  be  mechanical  disruption  caused 
by  constructing  push-up  dams, 
removing  gravel,  mining,  or  other  work 
in  a  stream  channel.  It  may  also  take  the 
form  of  egg  trampling  or  smothering  by 
livestock  in  the  streambed  or  by 
vehicles  or  equipment  being  driven 
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across  or  down  the  streambed  (as  well 
as  any  similar  physical  disruptions). 

M.  Interstate  and  foreign  commerce 
dealing  in  listed  salmonids  and 
importing  or  exporting  listed  salmonids 
may  harm  the  fish  unless  it  can  be 
shown — through  an  ESA  permit — that 
they  were  harvested  in  a  manner  that 
complies  with  ESA  requirements. 

N.  Altering  lands  or  waters  in  a 
manner  that  promotes  imusual 
concentrations  of  predators. 

O.  Shoreline  ana  riparian 
disturbances  (whether  in  the  riverine, 
estuarine.  marine,  or  floodplain 
environment)  may  retard  or  prevent  the 
development  of  certain  habitat 
characteristics  upon  which  the  fish 
depend  (e.g.,  removing  riparian  trees 
reduces  vital  shade  and  cover, 
floodplain  gravel  mining,  development, 
and  armoring  shorelines  reduces  the 
input  of  critical  spawning  substrates, 
and  bulkhead  construction  can 
eliminate  shallow  water  rearing  areas). 

P.  Filling  or  isolating  side  channels, 
ponds,  and  intermittent  waters  (e.g., 
installing  tide  gates  and  impassable 
culverts)  can  destroy  habitats  that  the 
fish  depend  upon  for  refuge  areas 
during  high  flows. 

The  list  provides  examples  of  the 
types  of  activities  that  could  have  a  high 
risk  of  resulting  in  take  but  it  is  by  no 
means  exhaustive.  It  is  intended  to  help 
people  avoid  violating  the  ESA  and  to 
encourage  efforts  to  save  the  species. 
Determination  of  whether  take  has 
actually  occiu^red  depends  on  the 
circumstances  of  a  particular  case. 

Many  activities  that  may  kill  or  injure 
salmonids  are  regulated  by  state  and/or 
Federal  processes,  such  as  fill  and 
removal  authorities,  NPDES  or  other 
water  quality  permitting,  pesticide  use, 
and  the  like.  For  those  types  of 
activities,  NMFS  would  not  intend  to 
concentrate  enforcement  efforts  on  those 
who  operate  in  conformity  with  cmrent 
permits.  Rather,  if  the  regulatory 
program  does  not  provide  adequate 
salmonid  protection,  NMFS  intends  to 
work  with  the  responsible  agency  to 
make  necessary  changes  in  the  program. 

For  instance,  concentrations  of 
pesticides  may  affect  salmonid  behavior 
and  reproductive  success.  Current  EPA 
label  requirements  were  developed  in 
the  absence  of  information  about  some 
of  these  subtle  but  real  impacts  on 
aquatic  species  such  as  salmonids. 
Where  new  information  indicates  that 
label  requirements  are  not  adequately 
protective  of  salmonids  NMFS  will 
work  with  EPA  through  the  section  7 
consultation  process  to  develop  more 
protective  use  restrictions,  and  thereby 
provide  the  best  possible  guidance  to  all 
users.  Similarly,  where  water  quality 


standards  or  state  authorizations  lead  to 
pollution  loads  that  may  cause  take, 
NMFS  intends  to  work  with  the  state 
water  quality  agencies  and  EPA  to  bring 
those  standards  or  permitting  programs 
to  a  point  that  does  protect  salmonids. 

Persons  or  entities  who  conclude  that 
their  activity  is  likely  to  injure  or  kill 
protected  fish  are  encouraged  to 
immediately  adjust  that  activity  to  avoid 
take  (or  adequately  limit  any  impacts  on 
the  species)  and  seek  NMFS' 
authorization  for  incidental  take  under 
(a)  an  ESA  section  10  incidental  take 
permit;  (b)  an  ESA  section  7 
consultation;  or  (c)  a  limit  on  the  take 
prohibitions  provided  in  this  rule.  The 
public  is  encouraged  to  contact  NMFS 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
for  assistance  in  determining  whether 
circumstances  at  a  particular  location 
(involving  these  activities  or  any  others) 
constitute  a  violation  of  this  rule. 

State  and  local  efforts  like  the  Oregon 
Plan  for  Salmon  and  Watersheds,  the 
State  of  Washington's  Extinction  is  Not 
an  Option  Plan,  Metro's  Functional 
Plan,  the  Puget  Soimd  Tri-County 
Initiative  and  Lower  Columbia  Fish 
Recovery  Board  in  Washington  state,  the 
Eugene,  Oregon-area  Metro  ESA 
Coordinating  Team,  and  the  Willamette 
Restoration  Initiative  (WRI)  have 
stepped  forward  and  assumed 
leadership  roles  in  saving  these  species. 
NMFS  reiterates  its  support  for  these 
efforts  and  encourages  them  to  resolve 
critical  uncertainties  and  further 
develop  their  programs  so  they  can  take 
the  place  of  blanket  ESA  take 
prohibitions. 

Impacts  on  listed  salmonids  resulting 
from  actions  in  compliance  with  a 
permit  issued  by  NMFS  pursuant  to 
section  10  of  the  ESA  are  not  violations 
of  this  rule.  Section  10  permits  may  be 
issued  for  research  activities, 
enhancement  of  a  species'  survival,  or  to 
authorize  incidental  take  occurring  in 
the  course  of  an  otherwise  lawful 
activity.  NMFS  consults  on  a  broad 
range  of  activities  conducted,  funded,  or 
authorized  by  Federal  agencies.  These 
include  fisheries  harvest,  hatchery 
operations,  silviculture  activities, 
grazing,  mining,  road  construction,  dam 
construction  and  operation,  discharge  of 
fill  material,  and  stream  channelization 
and  diversion.  Federally-funded  or 
approved  activities  that  affect  listed 
salmonids  and  for  which  ESA  section  7 
consultations  have  been  completed  and 
any  take  authorized,  vdll  not  constitute 
violations  of  this  rule — provided  the 
activities  are  conducted  in  accord  with 
all  reasonable  and  prudent  measures, 
terms,  and  conditions  stated  in  the 
consultation  and  incidental  take  permit. 


References 

A  list  of  references  cited  in  this  final 
rule  is  available  upon  request  (see 
ADDRESSES). 

Classification 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612)  was  designed  to 
ensure  that  agencies  carefully  assess 
whether  aspects  of  a  proposed 
regulatory  scheme  (record  keeping, 
safety  requirements,  etc.)  can  be  tailored 
to  be  less  biudensome  for  small 
businesses  while  still  achieving  the 
agency's  statutory  responsibilities. 
NMFS  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  which  was 
made  available  through  the  proposed 
rule.  Several  public  comments  were 
received  related  to  the  IRFA  or  to 
economic  impacts  generally.  Those 
comments  and  NMFS  responses  to  them 
are  summarized  in  the  Response  to 
Comments  section.  NMFS  has  prepared 
a  Regulatory  Impact  Review  (RIR)  and  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA),  taking  into  consideration  the 
public  comments  received.  A  summary 
of  the  final  FRFA  follows.  The  FRFA  is 
available  upon  request  (see  ADDRESSES), 
or  may  be  accessed  on  NMFS  web  site 
at  www.nwr.noaa.gov. 

This  ESA  4(d)  rme  has  no  specific 
requirements  for  regulatory  compliance; 
it  essentially  sets  an  enforceable 
performance  standard  (do  not  take  listed 
fish)  that  applies  to  all  entities  and 
individuals  within  the  ESU  unless  that 
activity  is  within  a  carefully 
circiunscribed  set  of  activities  on  which 
NMFS  will  not  impose  the  take 
prohibitions.  Hence,  the  universe  of 
entities  reasonably  expected  to  be 
directly  or  indirectly  impacted  by  the 
prohibition  is  broad. 

The  geographic  range  of  these 
regulations  crosses  four  states  and  the 
number  of  entities  potentially  affected 
by  imposition  of  take  prohibitions  is 
substantial.  Activities  potentially 
affecting  salmonids  are  those  associated 
with  agriculture,  forestry,  fishing, 
mining,  heavy  construction,  highway 
and  street  construction,  logging,  wood 
and  paper  mills,  electric  services,  water 
transportation,  tourism,  real  estate,  and 
other  industries.  As  many  of  these 
activities  involve  local,  state,  and 
Federal  oversight,  including  permitting, 
governmental  activities  from  the 
smallest  towns  or  planning  units  to  the 
largest  cities  will  also  be  impacted.  The 
activities  of  some  nonprofit 
organizations  wdll  also  be  affected  by 
these  regulations. 

NMFS  examined  in  as  much  detail  as 
practical  the  potential  impact  of  the 
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regulation  on  a  sector  by  sector  basis. 
Unavailable  or  inadequate  data  leaves  a 
high  degree  of  uncertainty  surrounding 
both  the  numbers  of  entities  likely  to  be 
affected,  and  the  characteristics  of  any 
impacts  on  particular  entities.  The 
problem  is  complicated  by  differences 
among  entities  even  in  the  same  sector 
as  to  the  nature  and  size  of  their  current 
operations,  proximity  to  waterways,  the 
degree  to  which  the  operation  is  already 
protective  of  salmonids,  and  individual 
strategies  for  dealing  with  the  take 
prohibitions. 

There  are  no  recordkeeping  or 
reporting  requirements  associated  with 
the  take  prohibition  and,  therefore,  it  is 
not  possible  to  simplify  or  tailor 
recordkeeping  or  reporting  to  be  less 
burdensome  for  small  entities.  Some 
limits,  for  which  NMFS  has  found  it  not 
necessary  to  prohibit  take,  involve 
recordkeeping  and/or  reporting  to 
support  that  continuing  determination. 
NMFS  has  attempted  to  minimize  any 
burden  associated  with  programs  for 
which  the  take  prohibitions  are  not 
enacted.  The  final  rule  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  relevant  Federal  rules. 

In  formulating  this  rule,  NMFS 
considered  several  alternative 
approaches,  described  in  more  detail  in 
the  FRFA.  These  included: 

(1)  Enacting  a  "global"  protective 
regulation  for  threatened  species, 
through  which  section  9  take 
prohibitions  are  applied  automatically 
to  all  threatened  species  at  the  time  of 
listing;  (2)  ESA  4(d)  protective 
regulations  with  no  limits,  or  only  a  few 
limits,  on  the  application  of  the  take 
prohibition  for  relatively 
uncontroversial  activities  such  as  fish 
rescue/salvage;  (3)  take  prohibitions  in 
combination  with  detailed  prescriptive 
requirements  applicable  to  one  or  more 
sectors  of  activity;  (4)  ESA  4(d) 
protective  regulations  similar  to  the 
existing  interim  4(d)  protective 
regulations  for  Southern  Oregon/ 
Northern  California  coast  coho,  which 
includes  foiur  limits  on  the  take 
prohibition  for  harvest  plans,  hatchery 
plans,  scientific  research,  and  habitat 
restoration  projects,  when  in 
conformance  with  specified  criteria;  (5) 
a  protective  regulation  similar  to  the 
interim  rule,  but  with  recognition  of 
more  programs  and  circumstances  in 
which  application  of  take  prohibitions 
is  not  necessary  and  advisable;  (6)  an 
option  earlier  advocated  by  the  State  of 
Oregon  and  others,  in  which  ESA 
section  9  take  prohibitions  would  not  be 
applied  to  any  activity  addressed  by  the 
Oregon  Plan  for  Salmon  and 
Watersheds,  fundamentally  deferring 
protections  to  the  state;  and  (7)  enacting 


no  protective  regulations  for  threatened 
steelhead.  The  first  foiu'  alternatives 
would  place  greater  burdens  on  small 
entities.  Alternative  6  would  not 
provide  sufficient  protections  (see 
response  to  comments),  while 
alternative  7  would  leave  the  ESUs 
without  any  protection  other  than 
provided  by  ESA  section  7  consultations 
for  actions  with  some  Federal  nexus. 
NMFS  could  not  support  that  approach 
as  being  consistent  with  the  obligation 
to  enact  such  protective  regulations  as 
are  "necessary  and  advisable  to  provide 
for  the  conservation  of  the  listed 
steelhead.  Alterative  5  is  the  approach 
taken  in  this  rule. 

As  a  result  of  comments  received 
related  to  the  proposed  rules  and  IRFAs, 
NMFS  has  modified  the  regulations  to 
broaden  the  applicability  of  some  limits, 
and  to  make  them  more  flexible.  For 
instance,  the  road  maintenance  limit  is 
now  generally  available.  The  limit  for 
development  has  been  broadened  to 
cover  a  greater  range  of  types  of  plans 
or  ordinances,  and  has  be.en  modified  to 
allow  for  circiunstances  where  a 
jiu-isdiction's  ordinances  may  not 
address  all  of  the  evaluation  criteria,  but 
nonetheless  are  adequate  for  a  limit  for 
those  aspects  addressed.  These  types  of 
adjustments  provide  additional  options 
for  jurisdictions  that  may  wish  to  seek 
ESA  compliance  assurances. 

NMFS  concludes  that  at  the  present 
time  there  are  no  legally  viable 
alternatives  to  the  final  rule,  as  modified 
from  the  proposals,  that  would  have  less 
impact  on  small  entities  and  still  fulfill 
the  agency's  obligations  to  protect  listed 
salmonids.  The  first  four  alternatives 
may  result  in  uimecessary  impacts  on 
economic  activity  of  small  entities, 
given  NMFS'  judgment  that  more 
limited  protections  would  suffice  to 
conserve  the  species. 

Executive  Order  12866 

Under  E.G.  12866  (58  FR  51735, 
October  4,  1993),  NMFS  has  prepared  a 
Regulatory  Impact  Review  (RJR)  which 
considers  costs  and  benefits  of  available 
regulatory  alternatives,  including  the 
alternative  of  not  regulating.  Costs  and 
benefits  include  both  quantifiable 
measiues  (to  the  fullest  extent  that  these 
can  be  usefully  estimated)  and 
qualitative  measures  of  costs  and 
benefits  where  estimates  cannot  be 
meaningfully  made  for  impacts  that  are 
essential  to  consider.  We  cannot 
quantify  the  economic  effect  of  this  rule, 
given  the  geographic  scope  and  the  size 
and  economic  dimensions  of  the 
potentially  affected  economic  sectors 
that  operate  within  the  ESUs,  but  have 
considered  costs  and  benefits 
qualitatively  in  structiuing  the  rule. 


Although  only  a  share  of  the  benefits 
fi-om  the  recovery  of  threatened 
salmonids  to  a  sustainable  level  would 
be  attributable  to  this  rule,  it  is  clear 
that  the  potential  costs  associated  with 
imposing  take  prohibitions  to  protect 
those  salmonids  are  associated  with 
substantial  potential  tangible  and 
intangible  returns. 

The  ESA  limits  NMFS  to  alternatives 
that  lead  to  recovery,  but  in  choosing 
among  alternatives,  we  are  obligated  to 
consider  taking  the  least  cost  path. 
NMFS  has  concluded  that  among  the 
alternative  regulatorv  approaches,  the 
approach  in  this  final  rule  (with  changes 
made  in  response  to  public  comment) 
will  maximize  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages,  distributive  impacts;  and 
equity)  and  minimize  costs,  within  the 
constraints  of  the  ESA.  Because  this 
alternative  exempts  activities  that  fall 
within  adequate  state  or  local  programs, 
NMFS'  involvement  will  be  more 
collaborative  and  less  often  require 
enforcement  actions.  This  alternative 
has  the  greatest  probability  that 
compliance  burdens  will  be  equally 
shared,  that  economic  incentives  will  be 
employed  in  appropriate  cases,  and  that 
practical  standards  adapted  to  the 
particular  characteristics  of  a  state  or 
region  will  aid  citizens  in  reducing  the 
risks  of  take  in  an  efficient  way.  For 
these  reasons,  it  is  likely  that  this 
alternative  will  minimize  the  financial 
burden  on  the  public  of  avoiding  take 
over  the  long  term. 

Executive  Order  13084    Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.O.  13084  requires  that  if  NMFS 
issues  a  regulation  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments  and  imposes 
substanticd  direct  compliance  costs  on 
those  communities.  NMFS  must  consult 
with  those  governments  or  the  Federal 
government  must  provide  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  This  rule  does  not  impose 
substantial  direct  compliance  costs  on 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  final  rule. 

Nonetheless,  NMFS  took  several  steps 
to  inform  tribal  governments  and  solicit 
their  input  during  development  of  the 
proposed  rule,  and  made  numerous 
adjustments  to  the  proposal  as  a  result 
of  those  contacts.  A  number  of  Indian 
tribal  governments,  as  well  as  both  the 
Columbia  River  Intertribal  and 
Northwest  Indian  Fisheries 
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Conunissions,  commented  formally  on 
the  proposed  rules.  In  addition,  NMFS 
has  continued  both  informal  exchanges 
with  tribal  representatives  and  meetings 
with  tribal  officials.  These  exchanges 
have  resulted  in  some  refinements  of  the 
rule,  as  well  as  greater  appreciation  by 
NMFS  of  the  challenges  ahead  as  it 
implements  the  rule.  NMFS  has 
proposed  an  ongoing,  regular  meeting 
schedule  to  assure  continued  exchange 
of  information  with  the  numerous  tribal 
governments  on  matters  of  interest, 
including  matters  associated  with  this 
rule. 

Executive  Order  13132 — Federalism 

E.O.  13132  requires  agencies  to  take 
into  account  any  federalism  impacts  of 
regulations  under  development.  It 
includes  specific  consultation  directives 
for  situations  where  a  regulation  will 
preempt  state  law,  or  impose  substantial 
direct  compliance  costs  on  state  and 
local  governments  (unless  required  by 
statute).  Neither  of  those  circumstances 
is  applicable  to  this  rule.  In  fact,  this 
rule  provides  a  route  by  which  NMFS 
may  defer  to  state  and  local  goveriunent 
programs,  where  they  provide  necessary 
protections  for  threatened  salmonids. 

Although  not  required  by  E.O.  13132, 
in  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  state  and  Federal 
interest,  NMFS  conferred  with 
numerous  state,  local  and  other 
governmental  entities  while  preparing 
the  proposed  rules,  and  has  had 
continued  informal  and  formal  contacts 
with  all  affected  states.  We  have  held 
workshops  explaining  the  rule  to 
interested  local  or  regional  entities  and 
exploring  possible  implementation 
strategies  as  well  as  options  for  future 
limits  with  those  attending. 

In  addition  to  these  efforts,  NMFS 
staff  have  given  numerous  presentations 
to  interagency  forums,  community 
groups,  and  others,  and  served  on  a 
number  of  interagency  advisory  groups 
or  task  forces  considering  conservation 
measiues.  Many  cities,  counties  and 
other  local  governments  have  sought 
guidance  and  consideration  of  their 
planning  efforts  from  NMFS.  and  NMFS 
staff  have  met  with  them  as  rapidly  as 
our  resources  permit.  Finally,  NMFS' 
Sustainable  Fisheries  Division  staff  have 
continued  close  coordination  with  state 
fisheries  agencies  toward  development 
of  artificial  propagation  and  harvest 
plans  and  programs  that  will  be 
protective  of  listed  salmonids  and 
ultimately  may  be  recognized  within 
this  rule.  NMFS  expects  to  continue  to 
work  with  all  of  these  entities  in 
implementing  this  rule. 


Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  have  been  approved  by  0MB 
under  control  niunber  0648-0399.  Public 
reporting  burden  per  response  for  this 
collection  of  information  is  estimated  to 
average  5  hours  for  a  submission  on 
diversion  screenings  or  for  a  report  on 
salmonids  assisted,  disposed  of,  or 
salvaged;  20  hours  to  prepare  a  road 
maintenance  agreement;  30  hours  for  an 
urban  ordinance  development  package; 
and  10  hours  for  an  urban  development 
aimual  report.  These  estimates  include 
the  Ume  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

National  Environmental  Policy  Act 

NMFS  prepared  an  Environmental 
Assessment  (EA),  as  defined  under  the 
authority  of  the  National  Enviroiunental 
Policy  Act  (NEPA)  of  1969,  in 
connection  with  this  regulation.  Based 
on  review  and  evaluation  of  the 
information  contained  in  the  EA,  we 
determined  that  the  proposed  action  to 
promulgate  protective  regulations  for  14 
threatened  salmonid  ESUs,  and  to  create 
limits  on  the  applicability  of  the 
prohibition  on  taking  any  of  those 
salmonids  would  not  be  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(c) 
of  NEPA  of  1969.  NMFS  received  a 
niunber  of  comments  related  to  NEPA 
compliance,  which  are  siunmarized 
together  with  responses  elsewhere  in 
this  notice.  NMFS  believes  the  EA 
examined  appropriate  alternatives,  and 
that  preparation  of  an  EIS  is  not 
required.  Accordingly,  we  adhere  to  our 
prior  Finding  of  No  Significant  Impact 
(FONSI)  for  this  action.  The  EA  and 
FONSI  are  available  (see  ADDRESSES). 


List  of  Subiects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals, 
Transportation, 

Dated:  )une  19,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  223  is  amended  as  follows: 

PART  22a— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§  223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  Section  223.203  is  revised  to  read 
as  follows: 

§  223.203    Anadromous  fish. 

(a)  Prohibitions.  The  prohibitions  of 
section  9(a)(1)  of  the  ESA  (16  U.S.C. 
1538(a)(1))  relating  to  endangered 
species  apply  to  the  threatened  species 
of  salmonids  listed  in  §  223.102(a)(l] 
through  (a)(10),  and  (a)(12)  through 
(a)(19),  except  as  provided  in  paragraph 
(b)  of  this  section  and  §  223.209(a). 

(b)  Ldmits  on  the  prohibitions.  (1)  The 
exceptions  of  section  10  of  the  ESA  (16 
U.S.C.  1539)  and  other  exceptions  under 
the  Act  relating  to  endangered  species, 
including  regiilations  in  part  222  of  this 
chapter  II  implementing  such 
exceptions,  also  apply  to  the  threatened 
species  of  salmonids  listed  in 

§  223.102(a)(1)  through  (a)(10),  and 
(a)(12)  through  (a)(19). 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(5)  through  (a)(10),  and  (a)(12) 
through  (a)(19)  do  not  apply  to  activities 
specified  in  an  application  for  a  permit 
for  scientific  piuT)oses  or  to  enhcince  the 
conservation  or  survival  of  the  species, 
provided  that  the  application  has  been 
received  by  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  no  later  than 
October  10,  2000.  The  prohibitions  of 
paragraph  (a)  of  this  section  apply  to 
these  activities  upon  the  AA's  rejection 
of  the  application  as  insufficient,  upon 
issuance  or  denial  of  a  permit,  or  March 
7,  2001,  whichever  occurs  earliest. 

(3)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §223.102 
(a)(4)  through  (a)(10),  and  (a)(12) 
through  (a)(19)  do  not  apply  to  any 
employee  or  designee  of  NMFS,  the 
United  States  Fish  and  Wildhfe  Service, 
any  Federal  land  management  agency, 
the  Idaho  Department  of  Fish  and  Game 
(IDFG),  Washington  Department  of  Fish 
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and  Wildlife  (WDFW).  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  California  Department  of  Fish 
and  Game  (CDFG),  or  of  any  other 
governmental  entity  that  has  co- 
management  authority  for  the  listed 
salmonids,  when  the  employee  or 
designee,  acting  in  the  course  of  his  or 
her  ofBcial  duties,  takes  a  threatened 
salmonid  without  a  permit  if  such 
action  is  necessary  to: 

(i)  Aid  a  sick,  injured,  or  stranded 
salmonid, 

(ii)  Dispose  of  a  dead  salmonid,  or 

(iii)  Salvage  a  dead  salmonid  which 
may  be  useful  for  scientific  study. 

(iv)  Each  agency  acting  under  this 
limit  on  the  take  prohibitions  of 
paragraph  (a)  of  this  section  is  to  report 
to  NMFS  the  numbers  of  fish  handled 
and  their  status,  on  an  annual  basis.  A 
designee  of  the  listed  entities  is  any 
individual  the  Federal  or  state  fishery 
agency  or  other  co-manager  has 
authorized  in  writing  to  perform  the 
listed  functions. 

(4)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(5)  through  (a)(10).  and  (a)(l2) 
through  (a)(19)  do  not  apply  to  fishery 
harvest  activities  provided  that: 

(i)  Fisheries  are  managed  in 
accordance  with  a  ^fMFS-approved 
Fishery  Management  and  Evaluation 
Flan  (FMEP)  and  implemented  in 
accordance  with  a  letter  of  concurrence 
from  NMFS.  NMFS  will  approve  an 
FMEP  only  if  it  clearly  defines  its 
intended  scope  and  area  of  impact  and 
sets  forth  the  management  objectives 
and  performance  indicators  for  the  plan. 
The  plan  must  adequately  address  the 
following  criteria: 

(A)  Define  populations  within 
affected  listed  ESUs.  taking  into  account 
spatial  and  temporal  distribution, 
genetic  and  phenotypic  diversity,  and 
other  appropriate  identifiably  unique 
biological  and  life  history  traits. 
Populations  may  be  aggregated  for 
management  purposes  when  dictated  by 
information  scarcity,  if  consistent  with 
survival  and  recovery  of  the  listed  ESU. 
In  identifying  management  units,  the 
plan  shall  describe  the  reasons  for  using 
such  units  in  lieu  of  population  units, 
describe  how  the  management  units  are 
defined,  given  biological  and  life  history 
traits,  so  as  to  maximize  consideration 
of  the  important  biological  diversity 
contained  within  the  listed  ESU, 
respond  to  the  scale  and  complexity  of 
the  ESU,  and  help  ensure  consistent 
treatment  of  listed  salmonids  across  a 
diverse  geographic  and  jiuisdictional 
range. 

(B)  Utilize  the  concepts  of  "viable" 
and  "critical"  salmonid  population 


thresholds,  consistent  with  the  concepts 
contained  in  the  technical  document 
entitled  "Viable  Salmonid  Populations 
(NMFS,  2000b)."  The  VSP  paper 
provides  a  fi-amework  for  identifying  the 
biological  requirements  of  listed 
salmonids,  assessing  the  effects  of 
management  and  conservation  actions, 
and  ensuring  that  such  actions  provide 
for  the  siuT/ival  and  recovery  of  listed 
species.  Proposed  management  actions 
must  recognize  the  significant 
differences  in  risk  associated  with 
viable  and  critical  population  threshold 
states  and  respond  accordingly  to 
minimize  the  long-term  risks  to 
population  persistence.  Harvest  actions 
impacting  populations  that  are 
functioning  at  or  above  the  viable 
threshold  must  be  designed  to  maintain 
the  population  or  management  unit  at  or 
above  that  level.  For  populations  shown 
with  a  high  degree  of  confidence  to  be 
above  critical  levels  but  not  yet  at  viable 
levels,  harvest  management  must  not 
appreciably  slow  the  population's 
achievement  of  viable  function.  Harvest 
actions  impacting  populations  that  are 
functioning  at  or  below  critical 
threshold  must  not  be  flowed  to 
appreciably  increase  genetic  and 
demographic  risks  facing  the  population 
and  must  be  designed  to  permit  the 
population's  achievement  of  viable 
function,  unless  the  plan  demonstrates 
that  the  likelihood  of  survival  and 
recovery  of  the  entire  ESU  in  the  wild 
would  not  be  appreciably  reduced  by 
greater  risks  to  that  individual 
population. 

(C)  Set  escapement  objectives  or 
maximiun  exploitation  rates  for  each 
management  unit  or  population  based 
on  its  status  and  on  a  harvest  program 
that  assures  that  those  rates  or  objectives 
are  not  exceeded.  Maximum 
exploitation  rates  must  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  ESU.  Management  of 
fisheries  where  artificially  propagated 
fish  predominate  must  not  compromise 
the  management  objectives  for 
commingled  naturally  spawned 
populations. 

(D)  Display  a  biologically  based 
rationale  demonstrating  that  the  harvest 
management  strategy  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  ESU  in  the 
wild,  over  the  entire  period  of  time  the 
proposed  harvest  management  strategy 
affects  the  population,  including  effects 
reasonably  certain  to  occur  after  the 
proposed  actions  cease. 

(E)  Include  effective  monitoring  and 
evaluation  programs  to  assess 
compliance,  effectiveness,  and 
parameter  validation.  At  a  minimum, 
harvest  monitoring  programs  must 


collect  catch  and  effort  data, 
information  on  escapements,  and 
information  on  biological 
characteristics,  such  as  age,  fecundity, 
size  and  sex  data,  and  migmtion  timing. 

(F)  Provide  for  evaluating  monitoring 
data  and  making  any  revisions  of 
assumptions,  management  strategies,  or 
objectives  that  data  show  are  needed. 

(G)  Provide  for  effective  enforcement 
and  education.  Coordination  among 
involved  jurisdictions  is  an  important 
element  in  ensuring  regulatory 
effectiveness  and  coverage. 

(H)  Include  restrictions  on- resident 
and  anadromous  species  fisheries  that 
minimize  any  take  of  listed  species, 
including  time,  size,  gear,  and  area 
restrictions. 

(I)  Be  consistent  with  plans  and 
conditions  established  within  any 
Federal  court  proceeding  with 
continuing  jurisdiction  over  tribal 
harvest  allocations. 

(ii)  The  state  monitors  the  amount  of 
take  of  listed  salmonids  occurring  in  its 
fisheries  and  provides  to  NMFS  on  a 
regular  basis,  as  defined  in  NMFS'  letter 
of  concurrence  for  the  FfvfEP,  a  report 
siunmarizing  this  information,  as  well 
as  the  implementation  and  effectiveness 
of  the  FMEP.  The  state  shall  provide 
NMFS  with  access  to  all  data  and 
reports  prepared  concerning  the 
implementation  and  effectiveness  of  the 
FMEP. 

(iii)  The  state  confers  with  NMFS  on 
its  fishing  regulation  changes  affecting 
listed  ESUs  to  ensiu-e  consistency  with 
the  approved  FMEP.  Prior  to  approving 
a  new  or  amended  FMEP,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  its  availability  for 
public  review  and  comment.  Such  an 
announcement  will  provide  for  a 
conunent  period  on  the  draft  FMEP  of 
not  less  than  30  days. 

(iv)  NMFS  provides  written 
concurrence  of  the  FMEP  which 
specifies  the  implementation  and 
reporting  requirements.  NMFS"  approval 
of  a  plan  shall  be  a  written  approval  by 
NMFS  Southwest  or  Northwest  Regional 
Administrator,  as  appropriate.  On  a 
regular  basis,  NMFS  will  evaluate  the 
effectiveness  of  the  program  in 
protecting  and  achieving  a  level  of 
salmonid  productivity  commensurate 
with  conservation  of  the  listed 
salmonids.  If  it  is  not,  NMFS  will 
identifv'  ways  in  which  the  program 
needs  to  be  altered  or  strengthened.  If 
the  responsible  agency  does  not  make 
changes  to  respond  adequately  to  the 
new  information.  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  for  activities  associated  with 
that  FMEP.  Such  an  aimouncement  will 
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provide  for  a  comment  period  of  not  less 
than  30  days,  after  which  NMFS  will 
make  a  final  determination  whether  to 
withdraw  the  limit  so  that  the 
prohibitions  would  then  apply  to  those 
fishery'  harvest  activities.  A  template  for 
developing  FMEPs  is  available  from 
NMFS  Northwest  Region's  website 
(wv^rw. nwr.noaa.gov). 

(v)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  steelhead  listed  in  §223.102 
{a)(5)  through  (a)(9).  (a)(14),  and  (a)(15) 
do  not  apply  to  fisheries  managed  solely 
by  the  states  of  Oregon,  Washington, 
Idaho,  and  California  until  January  8, 
2001. 

(5)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(5)  through  (a)(10).  and  (a)(12) 
through  (a)(19)  do  not  apply  to  activity 
associated  with  artificial  propagation 
programs  provided  that: 

(i)  A  state  or  Federal  Hatchery  and 
Genetics  Management  Plan  (HGMP)  has 
been  approved  by  NMFS  as  meeting  the 
following  criteria: 

(A)  The  HGMP  has  clearly  stated 
goals,  performance  objectives,  and 
performance  indicators  that  indicate  the 
purpose  of  the  program,  its  intended 
results,  and  measurements  of  its 
performance  in  meeting  those  results. 
Goals  shall  address  whether  the 
program  is  intended  to  meet 
conservation  objectives,  contribute  to 
the  ultimate  sustainability  of  natural 
spawning  populations,  and/or  intended 
to  augment  tribal,  recreational,  or 
conunercial  fisheries.  Objectives  should 
eniunerate  the  results  desired  from  the 
program  that  will  be  used  to  measure 
the  program's  success  or  failure. 

(B)  The  HGMP  utilizes  the  concepts  of 
viable  and  critical  salmonid  population 
threshold,  consistent  with  the  concepts 
contained  in  the  technical  document 
entitled  'Viable  Salmonid  Populations" 
(NMFS.  2000b).  Listed  salmonids  may 
be  purposefully  taken  for  broodstock 
purposes  only  if  the  donor  population  is 
currently  at  or  above  the  viable 
threshold  and  the  collection  wdll  not 
impair  its  function;  if  the  donor 
population  is  not  currently  viable  but 
the  sole  objective  of  the  current 
collection  program  is  to  enhance  the 
propagation  or  survival  of  the  listed 
ESU:  or  if  the  donor  population  is 
shown  with  a  high  degree  of  confidence 
to  be  above  critical  threshold  although 
not  yet  functioning  at  viable  levels,  and 
the  collection  will  not  appreciably  slow 
the  attainment  of  viable  status  for  that 
population. 

(C)  Taking  into  account  health, 
abundances,  and  trends  in  the  donor 
population,  broodstock  collection 


programs  reflect  appropriate  priorities. 
The  primary  purpose  of  broodstock 
collection  programs  of  listed  species  is 
to  reestablish  indigenous  salmonid 
populations  for  conservation  purposes. 
Such  programs  include  restoration  of 
similar,  at-risk  populations  within  the 
same  ESU,  and  reintroduction  of  at-risk 
populations  to  underseeded  habitat. 
After  the  species'  conservation  needs 
are  met  and  when  consistent  with 
survival  and  recovery  of  the  ESU, 
broodstock  collection  programs  may  be 
authorized  by  NMFS  such  for  secondary 
purposes,  as  to  sustain  tribal, 
recreational,  and  commercial  fisheries. 

(D)  The  HGMP  includes  protocols  to 
address  fish  health,  broodstock 
collection,  broodstock  spawning,  rearing 
and  release  of  juveniles,  deposition  of 
hatchery  adults,  and  catastrophic  risk 
management. 

(E)  The  HGMP  evaluates,  minimizes, 
and  accounts  for  the  propagation 
program's  genetic  and  ecological  effects 
on  natural  populations,  including 
disease  transfer,  competition,  predation, 
and  genetic  introgression  caused  by  the 
straying  of  hatchery  fish. 

(F)  The  HGMP  describes 
interrelationships  and 
interdependencies  with  fisheries 
management.  The  combination  of 
artificial  propagation  programs  and 
harvest  management  must  be  designed 
to  provide  as  many  benefits  and  as  few 
biological  risks  as  possible  for  the  listed 
species.  For  programs  whose  purpose  is 
to  sustain  fisheries,  HGMPs  must  not 
compromise  the  ability  of  FMEPs  or 
other  management  plans  to  conserve 
listed  salmonids. 

(G)  Adequate  artificial  propagation 
facilities  exist  to  properly  rear  progeny 
of  natiirally  spawned  broodstock,  to 
maintain  population  health  and 
diversity,  and  to  avoid  hatchery- 
influenced  selection  or  domestication. 

(H)  Adequate  monitoring  and 
evaluation  exist  to  detect  and  evaluate 
the  success  of  the  hatchery  program  and 
any  risks  potentially  impairing  the 
recovery  of  the  listed  ESU. 

(I)  The  HGMP  provides  for  evaluating 
monitoring  data  and  making  any 
revisions  of  assumptions,  management 
strategies,  or  objectives  that  data  show 
are  needed; 

(J)  NMFS  provides  written 
concurrence  of  the  HGMP  which 
specifies  the  implementation  and 
reporting  requirements.  For  Federally 
operated  or  funded  hatcheries,  the  ESA 
section  7  consultation  will  achieve  this 
purpose. 

(K)  The  HGMP  is  consistent  vdth 
plans  and  conditions  set  within  any 
Federal  court  proceeding  with 


continuing  jurisdiction  over  tribal 
harvest  allocations. 

(ii)  The  state  monitors  the  amount  of 
take  of  listed  salmonids  occurring  in  its 
hatcher\'  program  and  provides  to 
NMFS  on  a  regular  basis  a  report 
summarizing  this  information,  and  the 
implementation  and  effectiveness  of  the 
HGMP  as  defined  in  NMFS'  letter  of 
concurrence.  The  state  shall  provide 
NMFS  with  access  to  all  data  and 
reports  prepared  concerning  the 
implementation  and  effectiveness  of  the 
HGMP. 

(iii)  The  state  confers  with  NMFS  on 
a  regular  basis  regarding  intended 
collections  of  listed  broodstock  to 
ensure  congruitv  with  the  approved 
HGMP. 

(iv)  Prior  to  final  approval  of  an 
HGMP.  NMFS  v»rill  publish  notification 
in  the  Federal  Register  announcing  its 
availability  for  public  review  and 
comment  for  a  period  of  at  least  30  days. 

(v)  NMFS'  approval  of  a  plan  shall  be 
a  written  approval  by  NMFS  Southwest 
or  Northwest  Regional  Administrator,  as 
appropriate. 

fvi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the  HGMP 
in  protecting  and  achieving  a  level  of 
salmonid  productivity  commensurate 
with  the  conservation  of  the  listed 
salmonids.  If  the  HGMP  is  not  effective, 
the  NMFS  will  identify  to  the 
jurisdiction  ways  in  which  the  program 
needs  to  be  altered  or  strengthened.  If 
the  responsible  agency  does  not  make 
changes  to  respond  adequately  to  the 
new  information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  on  activities  associated  with 
that  program.  Such  an  announcement 
will  provide  for  a  comment  period  of  no 
less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  withdraw  the  limit  so  that  take 
prohibitions,  likeall  other  activity  not 
within  a  limit,  would  then  apply  to  that 
program.  A  template  for  developing 
HGMPs  is  available  from  NMFS 
Northwest  Region's  website 
(wwrw.nwr.noaa.gov). 

(6)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(7),  (a)(8),  (a)(10),  and  (a)(12)  through 
(a)(19)  do  not  apply  to  actions 
undertaken  in  complian      with  a 
resoiut:e  management  j  an  developed 
jointly  by  the  States  of  Washington, 
Oregon  and/or  Idaho  and  the  Tribes 
(joint  plan)  within  the  continuing 
jurisdiction  of  United  States  v. 
Washington  or  United  States  v.  0(egon, 
the  on-going  Federal  court  proceedings 
to  enforce  and  implement  reserved 
treaty  fishing  rights,  provided  that: 
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(i)  The  Secretary  has  determined 
pursuant  to  50  CFR  223.209  and  the 
govemment-to-government  processes 
therein  that  implementing  and  enforcing 
the  joint  tribal/state  plan  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  affected 
threatened  ESUs. 

(ii)  The  joint  plan  will  be 
implemented  and  enforced  within  the 
parameters  set  forth  in  United  States  v. 
Washington  or  United  States  v.  Oregon. 

(iii)  In  making  that  determination  for 
a  joint  plan,  the  Secretary  has  taken 
comment  on  how  any  fishery 
management  plan  addresses  the  criteria 
in  §  223.203(b)(4).  or  on  how  any 
hatchery  and  genetic  management  plan 
addresses  the  criteria  in  §  223.203(b)(5). 

(iv)  The  Secretary  shall  publish  notice 
in  the  Federal  Register  of  any 
determination  whether  or  not  a  joint 
plan,  will  appreciably  reduce  the 
likelihood  of  siu^ival  and  recovery  of 
affected  threatened  ESUs,  together  with 
a  discussion  of  the  biological  analysis 
underlying  that  determination. 

(v)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the  joint 
plan  in  protecting  and  achieving  a  level 
of  sahnonid  productivity  commensurate 
with  conservation  of  the  listed 
salmonids.  If  the  plan  is  not  effective, 
then  NMFS  will  identify  to  the 
jurisdiction  ways  in  which  the  joint 
plan  needs  to  be  altered  or  strengthened. 
If  the  responsible  agency  does  not  make 
changes  to  respond  adequately  to  the 
new  information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  on  activities  associated  with 
that  joint  plan.  Such  an  announcement 
wUl  provide  for  a  comment  period  of  no 
less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  withdraw  the  limit  so  that  take 
prohibitions  would  then  apply  to  that 
joint  plan  as  to  all  other  activity  not 
within  a  limit. 

(7)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(5)  through  (a)(10),  and 
(a)(12)  through  (a)(19)  do  not  apply  to 
scientific  research  activities  provided 
that: 

(i)  Scientific  research  activities 
involving  purposeful  take  is  conducted 
by  employees  or  contractors  of  the 
ODFW,  WDFW  (Agencies),  IDFG.  or 
CDFG  (Agencies),  or  as  a  part  of  a 
monitoring  and  research  program 
overseen  by  or  coordinated  with  that 
Agency. 

(ii)  the  Agencies  provide  for  NMFS' 
review  and  approval  a  list  of  all 
scientific  research  activities  involving 
direct  take  planned  for  the  coming  year, 


including  an  estimate  of  the  total  direct 
take  that  is  anticipated,  a  description  of 
the  study  design,  including  a 
justification  for  taking  the  species  and  a 
description  of  the  techniques  to  be  used, 
and  a  point  of  contact. 

(iii)  The  Agencies  annually  provide  to 
NMFS  the  results  of  scientific  research 
activities  directed  at  threatened 
salmonids,  including  a  report  of  the 
direct  take  resulting  fi-om  the  studies 
and  a  sununary  of  the  results  of  such 
studies. 

(iv)  Scientific  research  activities  that 
may  incidentally  take  threatened 
salmonids  are  either  conducted  by 
agency  personnel,  or  are  in  accord  with 
a  permit  issued  by  the  Agency. 

(v)  The  Agencies  provide  NMFS 
annually,  for  its  review  and  approval,  a 
report  listing  all  scientific  research 
activities  it  conducts  or  permits  that 
may  incidentally  take  threatened 
salmonids  during  the  coming  year.  Such 
reports  shall  also  contain  the  amount  of 
incidental  take  of  threatened  salmonids 
occurring  in  the  previous  year's 
scientific  research  activities  and  a 
summary  of  the  results  of  such  research. 

(vi)  Electrofishing  in  any  body  of 
water  known  or  suspected  to  contain 
threatened  salmonids  is  conducted  in 
accordance  with  NMFS  "Guidelines  for 
Electrofishing  Waters  Containing 
Salmonids  Listed  Under  the  Endangered 
Species  Act"  (NMFS,  2000a). 

(vii)  NMFS'  approval  of  a  research 
program  shall  be  a  written  approval  by 
NMFS  Northwest  or  Southwest  Regional 
Administrator. 

(8)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(5)  through  (a)(10).  and 
(a)(12),  through  (a)(19)  do  not  apply  to 
habitat  restoration  activities,  as  defined 
in  paragraph  fb)(8)(iv)  of  this  section, 
provided  that  the  activity  is  part  of  a 
watershed  conservation  plan,  and: 

(i)  The  watershed  conservation  plan 
has  been  certified  by  the  State  of 
Washington,  Oregon,  Idaho,  or 
California  (State)  to  be  consistent  with 
the  state's  watershed  conservation  plan 
guidelines. 

(ii)  The  State's  watershed 
conservation  plan  guidelines  have  been 
found  by  NMFS  to  provide  for  plans 
that: 

(A)  Take  into  accoimt  the  potential 
severity  of  direct,  indirect,  and 
cvunulative  impacts  of  proposed 
activities  in  light  of  the  status  of  affected 
species  and  populations. 

(B)  Will  not  reduce  the  likelihood  of 
either  survival  or  recovery  of  listed 
species  in  the  wild. 

(C)  Ensxu-e  that  any  taking  will  be 
incidental. 


(D)  Minimize  and  mitigate  any 
adverse  impacts. 

(E)  Provide  for  effective  monitoring 
and  adaptive  management. 

(F)  Use  the  best  available  science  and 
technology,  including  watershed 
analysis. 

(G)  Provide  for  public  and  scientific 
review  and  input. 

(H)  Include  any  measures  that  NMFS 
determines  are  necessarv  or  appropriate. 

(I)  Include  provisions  that  clearly 
identih'  those  activities  that  are  part  of 
plan  implementation. 

(J)  Control  risk  to  listed  species  by 
ensiu-ing  funding  and  implementation  of 
the  above  plan  components. 

(iii)  NMFS  will  periodically  review 
state  certifications  of  Watershed 
Conservation  Plans  to  ensure  adherence 
to  approved  watershed  conservation 
plan  guidelines. 

(iv)  "Habitat  restoration  activity"  is 
defined  as  an  activitv  whose  primary 
purpose  is  to  restore  natural  aquatic  or 
riparian  habitat  conditions  or  processes. 
"Primary  purpose"  means  the  activity 
would  not  be  undertaken  but  for  its 
restoration  purpose. 

(v)  Prior  to  approving  watershed 
conser\'ation  plan  guidelines  under 
paragraph  (b){8)(ii)  of  this  section, 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  the 
availability  of  the  proposed  guidelines 
for  public  review  and  comment.  Such 
an  announcement  will  provide  for  a 
comment  period  on  the  draft  guidelines 
of  no  less  than  30  days. 

(9)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(5)  through  (a)(10),  and 
(a)(12)  Uirough  (a)(19)  do  not  apply  to 
the  physical  diversion  of  water  from  a 
stream  or  lake,  provided  that: 

(i)  NMFS'  engineering  staff  or  any 
resource  agency  or  tribe  NMFS 
designates  (authorized  officer)  has 
agreed  in  writing  that  the  diversion 
facility  is  screened,  maintained,  and 
operated  in  compliance  with  Juvenile 
Fish  Screen  Criteria,  National  Marine 
Fisheries  Service,  Northwest  Region, 
Revised  February  16,  1995,  with 
Addendum  of  May  9.  1996,  or  in 
California  with  NMFS'  Southwest 
Region  "Fish  Screening  Criteria  for 
Anadromous  Salmonids,  January  1997" 
or  with  anv  subsequent  revision. 

(ii)  The  owner  or  manager  of  the 
diversion  allows  any  NMFS  engineer  or 
authorized  officer  access  to  the 
diversion  facility  for  piu-poses  of 
inspection  and  determination  of 
continued  compliance  with  the  criteria. 

(iii)  On  a  case  by  case  basis,  NMFS  or 
an  Authorized  Officer  will  review  and 
approve  a  juvenile  fish  screen  design 
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and  construction  plan  and  schedule  that 
the  water  diverter  proposes  for  screen 
installation.  The  plan  and  schedule  will 
describe  interim  operation  measures  to 
avoid  take  of  threatened  salmonids. 
NMFS  may  require  a  commitment  of 
compensatory  mitigation  if 
implementation  of  the  plan  and 
schedule  is  terminated  prior  to 
completion.  If  the  plan  and  schedule  are 
not  met.  or  if  a  schedule  modification  is 
made  that  is  not  approved  by  NMFS  or 
Authorized  Officer,  or  if  the  screen 
installation  deviates  from  the  approved 
design,  the  water  diversion  will  be 
subject  to  take  prohibitions  and 
mitigation. 

(iv)  This  limit  on  the  prohibitions  of 
paragraph  (a)  of  this  section  does  not 
encompass  any  impacts  of  reduced 
flows  resulting  from  the  diversion  or 
impacts  caused  during  installation  of 
the  diversion  device.  These  impacts  are 
subject  to  the  prohibition  on  take  of 
listed  salmonids. 

(10)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §223.102 
(a)(5)  through  (a)(10),  and  (a)(12) 
through  (a)(19)  do  not  apply  to  routine 
road  maintenance  activities  provided 
that: 

(i)  The  activity  results  from  routine 
road  maintenance  activity  conducted  by 
ODOT  employees  or  agents  that 
complies  with  ODOT's  Transportation 
Maintenance  Management  System 
Water  Quality  and  Habitat  Guide  (July. 
1999);  or  by  employees  or  agents  of  a 
state,  county,  city  or  port  that  complies 
with  a  program  substantially  similar  to 
that  contained  in  the  ODOT  Guide  that 
is  determined  to  meet  or  exceed  the 
protections  provided  by  the  ODOT 
Guide;  or  by  employees  or  agents  of  a 
state,  countv.  city  or  port  that  complies 
with  a  routine  road  maintenance 
program  that  meets  proper  functioning 
habitat  conditions  as  described  further 
in  subparagraph  (ii)  following.  NMFS' 
approval  of  state,  city,  county,  or  port 
programs  that  are  equivalent  to  the 
ODOT  program,  or  of  any  amendments, 
shall  be  a  written  approval  by  NMFS 
Northwest  or  Southwest  Regional 
Administrator,  whichever  is 
appropriate.  Any  jurisdiction  desiring 
its  routine  road  maintenance  activities 
to  be  within  this  limit  must  first  commit 
in  writing  to  apply  management 
practices  that  result  in  protections 
equivalent  to  or  better  than  those 
provided  by  the  ODOT  Guide,  detailing 
how  it  will  assure  adequate  training, 
tracking,  and  reporting,  and  describing 
in  detail  any  dust  abatement  practices  it 
requests  to  be  covered. 

(ii)  NMFS  finds  the  routine  road 
maintenance  activities  of  any  state,  city. 


county,  or  port  to  be  consistent  with  the 
conservation  of  listed  salmonids'  habitat 
when  it  contributes,  as  does  the  ODOT 
Guide,  to  the  attaiimient  and 
maintenance  of  properly  functioning 
condition  (PFC).  NMFS  defines  PFC  as 
the  sustained  presence  of  natural 
habitat-forming  processes  that  are 
necessary  for  the  long-term  survival  of 
salmonids  through  the  full  range  of 
environmental  variation.  Actions  that 
affect  salmon  id  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  PFC  Periodically,  NMFS  will 
evaluate  an  approved  program  for  its 
effectiveness  in  maintaining  and 
achieving  habitat  function  that  provides 
for  conservation  of  the  listed  salmonids. 
Whenever  warranted,  NMFS  will 
identif\'  to  the  jurisdiction  ways  in 
which  the  progiam  needs  to  be  altered 
or  strengthened.  Changes  may  be 
identified  if  the  program  is  not 
protecting  desired  habitat  functions,  or 
where  even  with  the  habitat 
characteristics  and  functions  originally 
targeted,  habitat  is  not  supporting 
population  productivity  levels  needed 
to  conser\'e  the  ESU.  ff  any  jiuisdiction 
within  the  limit  does  not  make  changes 
to  respond  adequately  to  the  new 
information  in  the  shortest  amount  of 
time  feasible,  but  not  longer  than  one 
year,  NMFS  will  publish  notification  in 
the  Federal  Register  announcing  its 
intention  to  withdraw  the  limit  so  that 
take  prohibitions  would  then  apply  to 
the  program  as  to  all  other  activity  not 
within  a  limit.  Such  an  aimouncement 
will  provide  for  a  comment  period  of  no 
less  than  3D  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  subject  the  activities  to  the  ESA 
section  9(a)(1)  prohibitions. 

(iii)  Prior  to  implementing  any 
changes  to  a  program  within  this  limit 
the  jurisdiction  provides  NMFS  a  copy 
of  the  proposed  change  for  review  and 
approval  as  within  this  limit. 

liv)  Prior  to  approving  any  state,  city, 
coimty,  or  port  program  as  within  this 
limit,  or  approving  any  substantive 
change  in  a  program  within  this  limit, 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  the 
availability  of  the  program  or  the  draft 
changes  for  public  review  and  comment. 
Such  an  announcement  will  provide  for 
a  comment  period  of  not  less  than  30 
davs. 

(v)  Pesticide  and  herbicide  spraying  is 
not  included  within  this  limit,  even  if 
in  accord  with  the  ODOT  guidance. 

(11)  The  prohibitions  of^aragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 


(a)(5)  through  (a)(10),  and  (a)(12} 
through  (a)(19)  do  not  apply  to  activities 
within  the  City  of  Portland,  Oregon 
Parks  and  Recreation  Department's 
(PP&R)  Pest  Management  Program 
(March  1997),  including  its  Waterways 
Pest  Management  Policy  updated 
December  1,  1999,  provided  that: 

(i)  Use  of  only  the  following 
chemicals  is  included  within  this  limit 
on  the  take  prohibitions:  Roimd  Up, 
Rodeo,  Garlon  3A,  Surfactant  LI-700, 
Napropamide,  Cutrine  Plus,  and 
Aquashade. 

(ii)  Any  chemical  use  is  initiated  in 
accord  with  the  priorities  and  decision 
processes  of  the  Department's  Pest 
Management  Policy,  including  the 
Waterways  Pest  Management  Policy, 
updated  December  1,  1999. 

(iii)  Any  chemical  use  within  a  25  ft. 
(7.5  m)  buffer  complies  with  the  buffer 
application  constraints  contained  in 
PP&R's  Waterways  Pest  Management 
Policy  (update  December  1,  1999). 

(iv)  Prior  to  implementing  any 
changes  to  this  limit,  the  PPScR  provides 
NMFS  with  a  copy  of  the  proposed 
change  for  review  and  approval  as 
writhin  this  limit. 

(v)  Prior  to  approving  any  substantive 
change  in  a  program  within  this  limit, 
NMFS  will  publish  notification  in  the 
Federal  Register  aimouncing  the 
availabihty  of  the  program  or  the  draft 
changes  for  public  review  and  comment. 
Such  an  announcement  will  provide  for 
a  comment  period  of  no  less  than  30 
days. 

(vi)  NMFS'  approval  of  amendments 
shall  be  a  written  approval  by  NMFS 
Northwest  Regional  Administrator. 

(vii)  NMFS  finds  the  PP&R  Pest 
Management  Program  activities  to  be 
consistent  with  the  conservation  of 
listed  salmonids'  habitat  by  contributing 
to  the  attainment  and  maintenance  of 
properly  functioning  condition  (PFC). 
NMFS  defines  PFC  as  the  sustained 
presence  of  a  watershed's  natural 
habitat-forming  processes  that  are 
necessary  for  the  long-term  siuvival  of 
salmonids  through  the  full  range  of 
envirorunental  variation.  Actions  that 
affect  salmonid  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  PFC.  Periodically,  NMFS  will 
evaluate  the  effectiveness  of  an 
approved  program  in  maintaining  and 
achieving  habitat  function  that  provides 
for  conservation  of  the  listed  salmonids. 
Whenever  warranted,  NMFS  wdll 
identify  to  the  jurisdiction  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened.  Changes  may  be 
identified  if  the  program  is  not 


42480 


Federal  Register/ Vol.  65.  No.  132 /Monday,  July  10.  2000 /Rules  and  Regulations 


protecting  desired  habitat  functions,  or 
where  even  with  the  habitat 
characteristics  and  functions  originally 
targeted,  habitat  is  not  supporting 
population  productivity  levels  needed 
to  conserve  the  ESU.  If  any  jurisdiction 
within  the  limit  does  not  make  chaages 
to  respond  adequately  to  the  new 
information  in  the  shortest  amount  of 
time  feasible,  but  not  longer  than  1  year, 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  its 
intention  to  withdraw  the  limit  so  that 
take  prohibitions  would  then  apply  to 
the  program  as  to  all  other  activity  not 
within  a  limit.  Such  an  announcement 
will  provide  for  a  comment  period  of  no 
less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  subject  the  activities  to  the  ESA 
section  9(a){l)  prohibitions. 

(12)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  Listed  in  §223.102 
(a)(5)  through  (a)(10),  and  {a)(12) 
through  (a)(19)  do  not  apply  to 
municipal,  residential,  commercial,  and 
industrial  (MRCI)  development 
(including  redevelopment)  activities 
provided  that: 

(i)  Such  development  occurs  pursuant 
to  city,  county,  or  regional  government 
ordinances  or  plans  that  NMFS  has 
determined  are  adequately  protective  of 
listed  species;  or  within  the  jurisdiction 
of  the  Metro  regional  government  in 
Oregon  and  pursuant  to  ordinances  that 
Metro  has  found  comply  with  its  Urban 
Growth  Management  Functional  Plan 
(Functional  Plan)  following  a 
determination  by  NMFS  that  the 
Functional  Plan  is  adequately 
protective.  .MMFS  approval  or 
determinations  about  any  MRCI 
development  ordinances  or  plans, 
including  the  Functional  Plan,  shall  be 
d  written  approval  by  NMFS  Northwest 
or  Southwest  Regional  Administrator, 
whichever  is  appropriate.  NMFS  will 
apply  the  following  12  evaluation 
considerations  when  reviewing  MRCI 
development  ordinances  or  plans  to 
assess  whether  they  adequately 
conserve  listed  salmonids  by 
maintaining  and  restoring  properly 
functioning  habitat  conditions: 

(A)  MRCI  development  ordinance  or 
plan  ensures  that  development  will 
avoid  inappropriate  areas  such  as 
unstable  slopes,  wetlands,  areas  of  high 
habitat  value,  and  similarly  constrained 
sites. 

(B)  MRCI  development  ordinance  or 
plan  adequately  avoids  stormwater 
discharge  impacts  to  water  quality  and 
quantity  or  to  the  hydrograph  of  the 
watershed,  including  peak  and  base 
flows  of  pereimial  streams. 


(C)  MRCI  development  ordinance  or 
plan  provides  adequately  protective 
riparian  area  management  requirements 
to  attain  or  maintain  PFC  around  all 
rivers,  estuaries,  streams,  lakes, 

deep  water  habitats,  and  intermittent 
streams.  Compensatory  mitigation  is 
provided,  where  necessary,  to  offset 
unavoidable  damage  to  PFC  due  to 
MRCI  development  impacts  to  riparian 
management  areas. 

(D)  MRCI  development  ordinance  or 
plan  avoids  stream  crossings  by  roads, 
utilities,  and  other  linear  development 
wherever  possible,  and,  where  crossings 
must  be  provided,  minimize  impacts 
through  choice  of  mode,  sizing,  and 
placement. 

(E)  MRCI  development  ordinance  or 
plan  adequately  protects  historical 
stream  meander  patterns  and  channel 
migration  zones  and  avoids  hardening 
of  stream  banks  and  shorelines 

(F)  MRQ  development  ordinance  or 
plan  adequately  protects  wetlands  and 
wetland  functions,  including  isolated 
wetlands. 

(G)  MRCI  development  ordinance  or 
plan  adequately  preserves  the 
hydrologic  capacity  of  permanent  and 
intermittent  streams  to  pass  peak  flows. 

(H)  MRCI  development  orainance  or 
plan  includes  adequate  provisions  for 
landscaping  with  native  vegetation  to 
reduce  need  for  watering  and 
application  of  herbicides,  pesticides, 
and  fertilizer. 

(1)  MRCI  development  ordinance  or 
plan  includes  adequate  provisions  to 
prevent  erosion  and  sediment  run-off 
during  construction. 

(J)  MRCI  development  ordinance  or 
plan  ensures  that  water  supply  demands 
can  be  met  without  impacting  flows 
needed  for  threatened  salmonids  either 
directly  or  through  groundwater 
withdrawals  and  that  any  new  water 
diversions  are  positioned  and  screened 
in  a  way  that  prevents  injury  or  death 
of  salmonids. 

(K)  MRCI  development  ordinance  or 
plan  provides  necessary  enforcement, 
funding,  reporting,  and  implementation 
mechanisms  and  formed  plan 
evaluations  at  intervals  that  do  not 
exceed  5  years. 

(L)  MRCI  development  ordinance  and 
plan  complies  with  all  other  state  and 
Federal  enviromnental  and  natural 
resource  laws  and  permits. 

(ii)  The  city,  county  or  regional 
government  provides  NMFS  with 
annual  reports  regarding 
implementation  and  effectiveness  of  the 
ordinances,  including:  any  water  quality 
monitoring  information  the  jurisdiction 
has  available;  aerial  photography  (or 
some  other  graphic  display)  of  each 
MRCI  development  or  MRCI  expansion 


area  at  sufficient  detail  to  demonstrate 
the  width  and  vegetation  condition  of 
riparian  set-backs;  information  to 
demonstrate  the  success  of  stormwater 
management  and  other  conservation 
measiues;  and  a  summary  of  any  flood 
damage,  maintenance  problems,  or  other 
issues. 

(iii)  NMFS  finds  the  MRCI 
development  activity  to  be  consistent 
with  the  conservation  of  listed 
salmonids'  habitat  when  it  contributes 
to  the  attainment  and  maintenance  of 
PFC.  NMFS  defines  PFC  as  the 
sustained  presence  of  a  watershed's 
habitat-forming  processes  that  are 
necessary  for  the  long-term  survival  of 
salmonids  through  the  full  range  of 
environmental  variation.  Actions  that 
affect  salmonid  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  PFC  Periodically,  NMFS  will 
evaluate  an  approved  program  for  its 
effectiveness  in  maintaining  and 
achieving  habitat  function  that  provides 
for  conservation  of  the  listed  salmonids. 
Whenever  warranted,  .NMFS  will 
identify  to  the  lurisdiction  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened  Changes  mav  be 
identified  if  the  program  is  not 
protecting  desired  habitat  functions,  or 
where  even  with  the  habitat 
characteristics  and  functions  originally 
targeted,  habitat  is  not  supporting 
population  productivity  levels  needed 
to  conserve  the  ESU.  If  any  jurisdiction 
within  the  limit  does  not  make  changes 
to  respond  adequately  to  the  new 
information  in  the  shortest  amount  of 
time  feasible,  but  not  longer  than  1  year. 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  its 
intention  to  withdraw  the  limit  so  that 
take  prohibitions  would  then  apply  to 
the  program  as  to  all  other  activity  not 
within  a  limit.  Such  an  announcement 
will  provide  for  a  comment  period  of  no 
less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  subject  the  activities  to  the  ESA 
section  9(a)(1)  prohibitions, 

(iv)  Prior  to  approving  any  city, 
county,  or  regional  government 
ordinances  or  plans  as  within  this  limit, 
or  approving  any  substantive  change  in 
an  ordinance  or  plan  within  this  limit. 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  the 
availability  of  the  ordinance  or  plan  or 
the  draft  changes  for  public  review  and 
comment.  Such  an  announcement  will 
provide  for  a  comment  period  of  no  less 
than  30  days, 

(13)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
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species  of  salmonids  listed  in  §  223.102 
(a)(l2),  (a)(13).  (a)(16),  {a)(17),  and  (a) 
(19)  do  not  apply  to  non-Federal  forest 
management  activities  conducted  in  the 
State  of  Washington  provided  that: 

(i)  The  action  is  in  compliaoce  w^ith 
forest  practice  regulations  adopted  and 
implemented  by  the  Washington  Forest 
Practices  Board  that  NMFS  has  found 
are  at  least  as  protective  of  habitat 
functions  as  are  the  regulatory  elements 
of  the  Forests  and  Fish  Report  dated 
April  29,  1999,  and  submitted  to  the 
Forest  Practices  Board  by  a  consortium 
of  landowners,  tribes,  and  state  and 
Federal  agencies. 

(ii)  All  non-regulatory  elements  of  the 
Forests  and  Fish  Report  are  being 
implemented. 

(iii)  Actions  involving  use  of 
herbicides,  pesticides,  or  fungicides  are 
not  included  within  this  limit. 

(iv)  Actions  taken  under  alternative 
plans  are  included  in  this  limit 
provided  that  the  Washington 
Department  of  Natural  Resources 
(WDNR)  finds  that  the  alternate  plans 
protect  physical  and  biological 
processes  at  least  as  well  as  the  state 
forest  practices  rules  and  provided  that 
NMFS,  or  any  resource  agency  or  tribe 
NMFS  designates,  has  the  opportunity 
to  review  the  plan  at  every  stage  of  the 
development  and  implementation.  A 
plan  may  be  excluded  from  this  limit  if, 
after  such  review,  WDNR  determines 
that  the  plan  is  not  likely  to  adequately 
protect  listed  salmon. 

(v)  Prior  to  determining  that 
regulations  adopted  by  the  Forest 
Practice  Board  are  at  least  as  protective 
as  the  elements  of  the  Forests  and  Fish 
Report  NMF.S  will  publish  notification 
in  the  Federal  Register  announcing  the 
availability  of  the  Report  and 
regulations  for  public  review  and 
comment. 

(vi)  NMFS  finds  the  activities  to  be 
consistent  with  the  conservation  of 
listed  salmonids'  habitat  by  contributing 
to  the  attainment  and  maintenance  of 
PFC.  NMFS  defines  PFC  as  the 
sustained  presence  of  a  watershed's 
natural  habitat-forming  processes  that 
are  necessary  for  the  long-term  survival 
of  salmonids  through  the  full  range  of 
environmental  variation.  Actions  that 
affect  salmonid  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  PFC.  Programs  must  meet  this 
biological  standard  in  order  for  NMFS  to 
find  they  qualif\-  for  a  habitat-related 
limit.  NMFS  uses  the  best  available 
science  to  make  these  determinations. 
NMFS  may  review  and  revise  previous 
findings  as  new  scientific  information 


becomes  available.  NMFS  will  evaluate 
the  effectiveness  of  the  program  in 
maintaining  and  achieving  habitat 
function  that  provides  for  conservation 
of  the  listed  salmonids.  If  the  program 
is  not  adequate,  NMFS  will  identify  to 
the  jurisdiction  ways  in  which  the 
program  needs  to  be  altered  or 
strengthened.  Changes  may  be  identified 
if  the  program  is  not  protecting  desired 
habitat  functions  or  where  even  with  the 
habitat  characteristics  and  functions 
originally  targeted,  habitat  is  not 
supporting  population  productivity 
levels  needed  to  conserve  the  ESU.  If 
Washington  does  not  make  changes  to 
respond  adequately  to  the  new 
information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  on  activities  associated  with 
the  program.  Such  an  announcement 
will  provide  for  a  comment  period  of  no 
less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  subject  the  activities  to  the  ESA 
section  9(a)(1)  take  prohibitions. 

(vii)  NMFS  approval  of  regulations 
shall  be  a  written  approval  by  NMFS 
Northwest  Regional  Administrator. 

(c)  Affirmative  defense.  In  connection 
with  any  action  alleging  a  violation  of 
the  prohibitions  of  paragraph  (a)  of  this 
section  with  respect  to  the  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(5)  through  (a)(10),  and  (a)(12) 
through  (a)(19),  any  person  claiming  the 
benefit  of  any  limit  listed  in  paragraph 
(b)  of  this  section  or  §  223.209(a)  shall 
have  a  defense  where  the  person  can 
demonstrate  that  the  limit  is  applicable 
and  was  in  force,  and  that  the  person 
fully  complied  with  the  limit  at  the  time 
of  the  alleged  violation.  This  defense  is 
an  affirmative  defense  that  must  be 
raised,  pleaded,  and  proven  by  the 
proponent.  If  proven,  this  defense  will 
be  an  absolute  defense  to  liability  under 
section  (a)(1)(G)  of  the  ESA  with  respect 
to  the  alleged  violation. 

(d)  Severability.  The  provisions  of  this 
section  and  the  various  applications 
thereof  are  distinct  and  severable  from 
one  another.  If  any  provision  or  the 
application  thereof  to  any  person  or 
circumstances  is  stayed  or  determined 
to  be  invalid,  such  stay  or  invalidity 
shall  not  affect  other  provisions,  or  the 
application  of  such  provisions  to  other 
persons  or  circiunstances,  which  can  be 
given  effect  without  the  stayed  or 
invalid  provision  or  application. 

[FR  Doc.  00-16933  Filed  7-7-00;  8:45  am] 
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Limitation  on  Section  9  Protections 
Applicable  to  Salmon  and  Steelhead 
Listed  as  Threatened  under  the 
Endangered  Species  Act  (ESAi.  for 
Actions  Under  Tribal  Resource 
Management  Plans 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKDN:  Final  rule. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  issuing  a 
final  rule  to  modify  the  ESA  section  9 
take  prohibitions  applied  to  threatened 
salmon  and  steelhead.  The  modification 
will  create  a  section  4(d)  limitation  on 
those  prohibitions  for  tribal  resource 
management  plans  (Tribal  Plans),  where 
the  Secretary  of  Commerce  (Secretary) 
has  determined  that  implementing  that 
Tribal  Plan  will  not  appreciably  reduce 
the  likelihood  of  survival  and  recovery 
for  the  listed  species.  This  rule  intends 
to  harmonize  statutory  conservation 
requirements  with  tribal  rights  and  the 
Federal  trust  responsibility  to  tribes. 
DATES:  Effective  September  8,  2000. 
ADDRESSES:  Branch  Chief,  NMFS, 
Northwest  Region,  Protected  Resources 
Division,  525  NE.  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737;  Assistant 
Regional  Administrator,  Protected 
Resources  Division,  NMFS,  Southwest 
Region,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802-4213; 
Salmon  Coordinator,  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  503-231-2005;  Craig 
Wingert  at  562-980-4021. 

Electronic  Access 

Reference  materials  regarding  this 
final  rule  can  also  be  obtained  from  the 
internet  at  www.nwT.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Definitions 

Indian  Tribe — Any  Indian  tribe,  band, 
nation,  pueblo,  community  or  other 
organized  group  within  the  United 
States  which  the  Secretary  of  the 
Interior  has  identified  on  the  most 
current  list  of  tribes  maintained  by  the 
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Bureau  of  Indian  Affairs  (65  FR  13298, 
March  13,  2000). 

Tribal  rights — Those  rights  legally 
accruing  to  a  tribe  or  tribes  by  virtue  of 
inherent  sovereign  authority, 
unextingviished  aboriginal  title,  treaty, 
statute,  judicial  decisions,  executive 
order  or  agreement,  and  which  give  rise 
to  legally  enforceable  remedies. 

Tribal  trust  resources — Those  natiu^ 
resources,  either  on  or  off  Indian  lands, 
retained  by.  or  reserved  by  or  for  Indian 
tribes  through  treaties,  statutes,  judicial 
decisions,  and  executive  orders,  which 
are  protected  by  fiduciary  obligation  on 
the  part  of  the  United  States. 

Indian  lands — Any  lands  title  to 
which  is  either:  1)  held  in  trust  by  the 
United  States  for  the  benefit  of  any 
Indian  tribe  or  individual;  or  2)  held  by 
any  Indian  tribe  or  individual  subject  to 
restrictions  by  the  United  States  against 
alienation. 

Background 

For  the  past  decade  NMFS  has  been 
conducting  ESA  status  reviews  for 
salmon  and  steelhead  throughout  the 
Pacific  Northwest  and  California.  To 
date,  these  reviews  have  identified  20 
population  groups,  or  "evolutionarily 
significant  units"  (ESUs),  that  warrant 
threatened  status  under  the  ESA. 
Section  4(d)  of  the  ESA  provides  that 
whenever  a  species  is  listed  as 
threatened,  the  Secretary  shall  issue 
such  regulations  (i.e.,  "4(d)  rules")  as  he 
deems  necessary  and  advisable  for  the 
conservation  of  the  species.  Such  4(d) 
rules  may  include  any  or  all  of  the 
prohibitions  that  apply  automatically  to 
protect  endangered  species  under  ESA 
section  9(a).  Those  section  9(a) 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jiuisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect;  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  wildlife  species  listed  as 
endangered,  unless  with  written 
authorization  for  incidental  take.  NMFS 
has  promulgated  ESA  4(d)  rules  that 
apply  the  section  9  take  prohibitions  to 
nearly  all  threatened  salmon  and 
steelhead  ESUs.  In  a  recent  ESA  4(d) 
rule  addressing  14  of  these  ESUs  (i.e., 
the  salmon  steelhead  4(d)  rules 
published  elsewhere  in  this  Federal 
Register  issue),  NMFS  determined  it  is 
not  necessary  and  advisable  to  apply  the 
section  9  take  prohibitions  to  specified 
categories  of  activities  that  contribute  to 
conserving  listed  salmonids  or  are 
governed  by  a  program  that  adequately 
limits  impacts  on  listed  salmonids. 


NMFS  also  determined  it  is  not 
necessary  or  advisable  to  prohibit 
activities  associated  with  Tribal 
resource  management  activities  when 
those  activities  conserve  listed 
salmonids  or  adequately  limit  impacts 
on  listed  salmonids.  NMFS  accordingly 
proposed  a  parallel  ESA  4(d)  rule  for 
Tribal  Plans  (i.e.,  a  tribal  plan  limit)  (65 
FR  111,  January  3,  2000).  hi  that 
proposal,  NMFS  announced  a  process 
whereby  a  tribe  could  conduct  tribal 
trust  resoiu-ce  management  actions  that 
may  take  threatened  salmonids,  without 
the  risk  of  violating  take  prohibitions 
adopted  under  ESA  section  4(d). 
Eligibility  for  such  limits  on  take 
prohibitions  would  require  a 
determination  by  the  Secretary  that 
implementing  a  specific  Tribal  Plan  will 
not  appreciably  reduce  the  likelihood  of 
smvival  and  recovery  of  the  listed 
species.  The  purpose  of  this  rule  is  to 
establish  a  process  that  will  enable  the 
Secretary  to  meet  the  conservation 
needs  of  listed  species  while  respecting 
tribal  rights,  values  and  needs,  and  not 
causing  an  abridgement  of  any  treaties, 
rights,  executive  orders,  or  statutes.  The 
limit  on  take  prohibitions  would 
encompass  a  variety  of  types  of  Tribal 
Plans,  including  but  not  limited  to, 
plans  that  address  fishery  harvest, 
artificial  propagation,  research,  or  water 
or  land  management.  Tribal  Plans  could 
be  developed  by  one  tribe  or  jointly 
with  other  tribes.  Where  there  exists  a 
Federal  coujt  proceeding  with 
continuing  jurisdiction  over  the  subject 
matter  of  a  Tribal  Plan,  the  plan  may  be 
developed  and  implemented  within  the 
ongoing  Federal  court  proceeding. 

This  final  rule  acknowledges  that  the 
United  States  has  a  unique  legal 
relationship  with  Indian  tribes  as  set 
forth  in  the  Constitution  of  the  United 
States,  treaties,  statutes,  executive 
orders,  and  court  decisions.  The 
appropriate  exercise  of  its  trust 
obligation  commits  the  United  States  to 
harmonize  its  many  statutory 
responsibilities  with  the  tribal  exercise 
of  tribal  sovereignty,  tribal  rights,  and 
tribal  self-determination.  NMFS  believes 
that  this  final  rule  recognizes  the  unique 
legal  and  political  relationships  between 
tribes  and  the  United  States,  and  is  in 
keeping  with  the  trust  responsibility  to 
Indian  tribes.  Furthermore.  NMFS 
believes  that  additional  Federal 
protections  are  not  needed  for  activities 
carried  out  under  those  Tribal  Plans 
deemed  by  the  Secretar\  to  not 
appreciably  reduce  the  likelihood  of 
s^u^'ival  and  recovery  of  an  ESU. 


Suramarv'  of  Comments  and 
Information  Received  in  Response  to 
the  Proposed  Rule 

Between  January  10  and  February  22, 
2000,  NMFS  held  25  public  hearings  in 
Washington.  Oregon.  Idaho,  and 
California  to  allow  for  public  testimony 
and  to  discuss  the  proposed  tribal  plan 
limit  and  salmon/steelhead  ESA  4(d) 
rules.  The  agency  also  requested 
comments  from  all  interested  parties 
and  conferred  with  affected  tribes 
throughout  the  Pacific  Northwest  and 
California.  The  agencv  received 
approximately  20  written  comments 
pertaining  to  the  proposed  tribal  plan 
Umit.  New  information,  comments,  and 
responses  are  summarized  here.  Copies 
of  references,  reports  and  related 
documents  are  available  upon  request 
(see  ADDRESSES) 

Comment  1.  Numerous  tribal 
comraenters  addressed  the  issue  of 
government-to-govemment 
consultation.  Commenters  cited 
concerns  that  consultation  had  not 
occurred  during  the  development  of  the 
tribal  plan  limit  and  salmon/steelhead 
ESA  4(d)  rules  and  underscored  the 
need  for  NMFS  to  consult  with  tribes  as 
these  rules  are  implemented. 

Response:  Throughout  the 
development  of  the  tribal  plan  limit  and 
salmon/steelhead  ESA  4(d)  rules  NMFS 
has  made  a  concerted  effort  to  notify 
and  confer  with  tribal  representatives 
and  technical  staff  throughout  the 
Pacific  Northwest  and  California. 
Contact  regarding  these  rules  began 
before  December  1998.  when  a  draft 
steelhead  ESA  4(d)  rule  was  submitted 
for  review  to  affected  tribes  well  in 
advance  of  the  proposed  rules.  During  a 
2-year  period,  NMFS  coordinated  and 
attended  a  number  of  meetings  and 
working  sessions  with  tribal 
governments  and  representatives 
(including  staff  from  inter-tribal 
fisheries  commissions)  to  discuss 
particular  aspects  of  the  rules.  These 
meetings  allowed  NMFS  to  develop 
proposed  ESA  4(d)  rules  that  the  agency 
believes  address  a  wide  range  of  issues 
highlighted  by  the  tribes.  .Since 
publication  of  the  proposed  4(d)  rules 
NMFS  and  tribal  staffs  and  tribal 
council  members  have  met  to  discuss 
these  rules, 

NMFS  recognizes  the  need  to  work 
closely  with  the  tribes  of  the  region  to 
develop  and  improve  upon  information 
exchange  and  consultation 
opportunities  relating  to  salmon  and 
steelhead  conser\'ation.  Since  beginning 
work  on  these  ESA  4(d)  rules.  NMFS' 
Northwest  Region  has  added  a  tribal 
liaison  position  to  its  staff  to  focus  on 
improving  communications  with  the 
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tribes  and  developing  consultation 
procedures  that  will  meet  both  NMFS 
and  tribal  needs.  It  is  the  agency's  intent 
to  continue  working  with  tribal 
governments  to  develop  regularly 
scheduled  meetings  between  NMFS  and 
tribal  technical  staff  and  policy  makers 
to  provide  more  timely  notice  regarding 
NMFS'  activities  and  to  discuss  how 
consultation  might  occur  for  future 
fisheries  issues  and  ESA  rulemaking. 

There  remains  the  opportunity  for  the 
tribes  and  the  agency  to  hold  future 
discussions  on  application  of  the  ESA 
4(d)  rules.  Such  future  discussions  can 
include  the  identification  of  cultural/ 
economic  issues  requiring  the  agency's 
attention  and  ideas  on  how  such 
analyses  should  be  conducted.  In 
response  to  tribal  requests.  NMFS  will 
correspond  with  each  commenting  tribal 
government,  clarify  how  its  comments 
were  addressed,  and  identify  the  need 
for  additional  meetings  to  discuss 
potential  amendments  and/or 
modifications  to  the  rules. 

Comment  2:  Many  commenters 
challengi'd  the  basis  for  a  Secretarial 
review  of  Tribal  Flans.  Their  comments 
ranged  in  scope  from  questioning  the 
appropriateness  of  Secretarial  review 
and  public  notification  (e.g.,  the 
disclosure  of  confidential  tribal 
information),  to  specific  comments  on 
Tribal  Plan  contents,  standards  and  time 
frames.  One  commenter  suggested  that 
the  time  period  covered  by  a  Tribal  Plan 
be  fixed  (e.g.,  a  1-year  plan  with  annual 
reviews)  while  another  suggested  that 
the  period  covered  by  the  plan  be 
similar  to  that  for  ESA  section  10 
Habitat  Conservation  Plans  (HCPs), 
which  can  extend  for  a  number  of  years. 
Another  commenter  suggested  that  the 
scope  covered  by  the  tribal  plan  limit  be 
expanded  (e.g..  to  include  all  listed 
species  and  ESUs  versus  the  four  stocks 
specifically  identified  in  the  Tribal  4(d) 
proposed  rule's  Summarv  Section). 

Some  commenters  addressed  the 
Secretarial  review  process,  in  particular 
the  need  to  take  into  account  the 
impacts  of  non-tribal  activities  on  the 
listed  species  so  that  any  assessment  of 
Tribal  Plans  would  accurately  assess 
impact.s  that  are  beyond  tribal  control. 
After  such  review  has  been  completed, 
and  if  a  Tribal  Plan  was  found  to  be 
insufficient,  some  commenters  stated 
the  Secretarv  should  provide  specific 
comments  to  the  affected  tribe(s)  so  that 
thev  have  an  opportunity  to  respond. 
These  and  other  commenters  noted  that 
N'MF'^  has  an  obligation  to  abide  by 
Principle  3(C)  (i.e..  the  "Conservation 
Necessity  Principle")  of  the  June  1997 
Secretarial  Order  No  3206  entitled 
"American  Indian  Tribal  Rights, 
Federal -Tribal  Trust  Responsibilities. 


and  the  Endangered  Species  Act" 
(Secretarial  Order).  Additionally,  Some 
commenters  suggested  the  Secretarial 
review  have  specific  time  constraints 
(e.g.,  60  days)  so  tribes  could  plan  on 
implementing  approved  actions  in  a 
timely  manner. 

Response:  The  nature  of  some  of  these 
comments  suggests  a  general 
misunderstanding  regarding  the  purpose 
of  Secretarial  review.  Secretarial  review 
will  determine  if  implementation  of  the 
plan  will  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  listed  species.  The  Secretary  will  not 
review  the  Tribal  Plan  to  determine 
adequacy  of  meeting  tribal  goals  and 
objectives.  A  determination  that  an 
action  may  or  may  not  reduce  the 
likelihood  of  siu^ival  or  recovery  will 
be  made  in  the  context  of  the  operative 
environmental  conditions  at  the  local 
(site-specific)  and  ESU  levels.  There  are 
legitimate  concerns  about 
disproportionate  conservation 
requirements  being  placed  on  the  tribes 
when  surrounding  non-Indian  lands  are 
in  extremely  degraded  conditions. 
These  concerns  are  addressed  in  other 
comments/responses  in  this  document. 

NMFS  respectfully  disagrees  with  the 
suggestion  that  tribes  should  have  the 
ultimate  responsibility  for  making  a 
determination  that  a  "Tribal  Plan  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  threatened 
salmon  or  steelhead.  This  determination 
cannot  be  delegated  by  the  Secretar\'  to 
a  tribal  government.  However,  NMFS 
agrees  that  in  making  the  determination 
it  must  work  closely  with  the  tribes  to 
determine  the  level  of  impact,  if  any,  on 
threatened  species.  As  suggested  by  one 
tribal  commenter,  this  means  the 
Secretary  shall  consider  data  and 
analysis  provided  by  the  tribe  and  shall 
defer,  where  appropriate,  to  the  tribe's 
conclusion  that  a  Tribal  Plan  does  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  species.  If 
the  Secretary  determines  a  Tribal  Plan 
should  be  modified,  the  tribe  will  be 
informed  as  soon  as  possible  with  a 
detailed  explanation  of  what  changes 
are  recommended  and  the  reason  for  the 
changes. 

It  is  NMFS'  view  that,  given  the 
sovereign  status  of  the  tribes  it  is 
inappropriate  to  describe  in  this  final 
rule  the  specific  qualifying  criteria  for 
Tribal  Plans.  The  plans  will  be  held  to 
the  same  fundamental  ESA  standard  as 
any  other  activity,  and  will  be  evaluated 
consistent  with  principles  outlined  in 
the  Secretarial  Order.  NMFS  will  work 
with  tribes  to  the  maximiun  extent 
practicable  to  craft  plans  that  will  meet 
the  needs  of  listed  species  and 
accomplish  the  goals  of  the  tribes. 


Fvuthermore,  NMFS  recognizes,  as 
stated  in  the  Secretarial  Order,  that  it 
has  a  trust  obligation  to  minimize 
impacts  on  tribes  as  much  as  possible 
while  still  meeting  agency 
responsibilities  under  the  ESA. 

With  respect  to  reporting 
requirements,  NMFS  believes  it  would 
be  inappropriate  to  require  a  specific 
time  period  for  all  Tribal  Plans,  and 
instead  prefers  to  allow  tribes  to  suggest 
schedules  that  meet  their  needs.  Also,  it 
is  not  feasible  to  place  mandatory  time 
limits  on  the  Secretary's  review  since 
the  Tribal  Plans  themselves  will  likely 
vary  considerably  in  size  and 
complexity.  Regarding  the  scope  of  the 
tribaj  plan  limit,  the  proposed  rule 
states  this  rule  would  apply  to  all 
existing  and  future  listings  of  threatened 
salmonids  promulgated  by  NMFS 
"whenever  final  protective  regulations 
make  the  take  prohibitions  of  ESA 
section  9{a)  applicable"  to  the  particular 
species/ESU. 

Finally,  regarding  the  process  for 
public  notification,  NMFS  is  obliged  to 
make  public  the  determinations  made 
under  section  4  of  the  ESA.  This  is  in 
contrast  with  other  statutory  provisions 
(e.g.,  ESA  section  7  consultations)  that 
do  not  include  public  review  and 
cormnent  processes.  If  the  tribes  elect  to 
develop  and  submit  plans  under  the 
tribal  plan  limit,  the  pending 
determination  of  the  Secretary  regarding 
survival  and  recovery  of  listed  species  is 
subject  to  public  review  and  comment. 
However,  public  notification  will  focus 
on  those  features  of  a  Tribal  Plan 
needed  to  understand  the  Secretary's 
pending  determination  and  NMFS  will 
take  all  appropriate  actions  to  ensure 
confidential  information  is  protected  to 
the  maximum  extent  possible  xmder 
applicable  law.  Furthermore,  the  public 
notification  process  will  focus  on  the 
Secretary's  pending  decision,  not  on  the 
Tribal  Plan.  In  other  words  the  agency 
will  consider  only  those  comments 
concerning  the  adequacy  of  the 
Secretary's  pending  determination  that  a 
Tribal  Plan  will  or  will  not  result  in  an 
appreciable  reduction  in  the  likelihood 
of  survival  and  recovery. 

Comment  3:  While  a  number  of 
commenters  questioned  the 
applicability  of  the  ESA  to  tribal 
actions,  other  commenters  contended 
that  the  tribal  plan  limit  fails  to  meet  the 
standards  necessary  for  compliance 
with  the  ESA.  Several  commenters 
reminded  NTvIFS  of  its  trust  relationship 
with  tribal  governments  and  the  need  to 
comply  with  existing  judicially 
mandated  procedures/processes  (e.g., 
harvest  issues)  concerning  trust  resource 
management.  One  commenter 
questioned  the  applicability  of  the  rule 
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to  "all  Federally  recognized  tribes"  and 
expressed  concern  that  the  agency 
would  be  in  the  position  of  expanding 
"off-reservation  rights." 

Response:  The  tribal  plan  limit  was 
developed  to  be  consistent  with  the 
agency's  obligation  to  conserve  listed 
species  under  the  ESA  and  meet  trust 
obligations  to  Indian  tribes.  NMFS 
concludes  this  final  rule  responds  to 
both  mandates,  but  it  is  clearly  the 
prerogative  of  any  tribe  to  choose 
whether  to  submit  a  Tribal  Plan  for 
review  under  the  tribal  plan  limit.  By 
meeting  its  responsibility  under  ESA,  in 
conjunction  with  obhgations  under  the 
Secretarial  Order.  NMFS  can  meet  its 
trust  responsibilities  to  the  tribes  while 
improving  the  condition  of  salmon, 
steelhead,  and  other  trust  resources  as 
well.  NfMFS  is  fully  cognizant  of  these 
trust  responsibilities  and  notes  that  the 
agency  routinely  consults  with  affected 
tribes  on  harvest  and  hatchery  actions 
via  section  7  of  the  ESA.  This  occurs  in 
court  mandated  procediu«s  such  as  U.S. 
V.  Oregon  and  U.S.  v.  Washington,  as 
well  as  for  actions  not  covered  by 
judicial  requirements. 

The  unique  poUtical  and 
constitutional  relationship  between  the 
United  States  and  Indian  tribes  as 
described  in  this  rule  involves  Federally 
recognized  tribes.  It  would  be 
inappropriate  to  base  the  tribal  plan 
limit's  applicability  on  some  other 
characteristic  such  as  possession  of  off- 
reservation  fishing  rights.  The  agency's 
compliance  with  the  ESA.  the 
Secretarial  Order,  and  its  trust 
obhgations  to  the  tribes  will  not  expand 
any  rights  held  by  the  tribes.  Those 
rights  and  authorities  exist  by  virtue  of 
the  tribe  being  a  sovereign  entity;  NMFS 
does  not  have  the  ability  to  Umit  or 
expand  them. 

Comment  4:  A  number  of  commenters 
expressed  views- regarding  tribal  treaty 
rights,  tribal  impacts  on  listed  species, 
and  the  conservation  burden  placed  on 
both  tribal  and  non-tribal  entities.  While 
some  commenters  were  concerned  the 
tribal  plan  limit  may  give  the  tribes  a 
'blank  check"  to  conduct  activities  as 
they  please,  others  were  concerned  the 
rule  may  infringe  upon  pre-existing 
tribal  rights  (e.g.,  fishing  and  water 
rights).  Some  commenters  agreed  that 
NMFS  needs  to  find  a  way  to  harmonize 
ESA  and  tribal  trust  responsibilities,  in 
particular  relating  to  issues  concerning 
terminal  fisheries  (i.e.,  fisheries 
typically  occurring  near  river  mouths  or 
hatchery  release  sites  where  the  targeted 
species  is  returning  to  spawn)  and 
harvest/hatchery  management.  Other 
commenters  stated  they  did  not  agree 
with  NMFS'  assertion  that  tribal  actions 


have  not  been  major  factors  contributing 
to  the  decline  of  salmon  and  steelhead. 

Response:  NMFS  believes  that  by 
meeting  its  responsibilities  under  the 
ESA,  in  conjunction  with  the 
obligations  under  the  Secretarial  Order, 
it  will  not  only  meet  its  trust 
responsibilities  to  the  tribes,  but 
improve  the  status  of  trust  resources.  It 
is  the  agency's  intent  to  continue 
working  with  the  tribes  to  identify  how 
best  to  meet  these  responsibilities 
without  infringing  upon  pre-existing 
tribal  rights.  Similarly.  NMFS  believes 
this  rule  will  assist  the  agency  in 
ensuring  there  is  not  a  disproportionate 
conservation  burden  placed  on  either 
tribal  or  non-tribal  parties.  As  noted 
previously  in  this  document.  NMFS 
expects  an  equitable  balance  can  be 
achieved  by  holding  all  parties  to  a 
standard  that  supports  the  concepts  of 
viable  salmonid  populations  and 
properly  functioning  habitat  conditions. 

fA^S  disagrees  with  comments 
suggesting  the  tribal  plan  limit  will 
provide  a  "blank  check"  to  the  tribes  to 
conduct  activities  that  may  affect  listed 
species.  Although  the  tribes  and  Federal 
government  maintain  a  unique 
relationship,  NMFS  has  an  important 
role  in  administering  the  ESA.  This 
includes  reviewing  Tribal  Plans  to 
assess  and  determine  that  proposed 
actions  do  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery. 

NMFS  strongly  concurs  that  tribes  in 
terminal  fisheries  areas  are  placed  at  a 
significant  disadvantage  when  they 
attempt  to  exercise  their  treaty  or  trust , 
rights  to  harvest  fish.  The  majority  of 
salmon  or  steelhead  harvested  in  these 
fisheries  are  likely  to  be  listed  under  the 
ESA.  offering  little  or  no  opportunity  to 
pursue  a  NMFS  authorization  for 
incidental  take.  It  is  difficult  to 
characterize  such  harvest  as 
"incidental"  take.  This  is  in  contrast  to 
harvest  that  occurs  in  fisheries  in  which 
listed  fish  intermingle  with  unlisted  fish 
("mixed-stock  fisheries").  This  issue 
was  an  important  motivation  for  NMFS 
to  develop  the  tribal  plan  limit. 
Adoption  of  this  limit  will  enable  NMFS 
to  authorize  tribal  harvest  in  terminal 
fisheries,  so  long  as  NMFS  concludes 
that  harvest  will  not  impair  the  siuvival 
and  recovery  of  the  listed  ESU.  Tribes 
exercising  their  rights  to  fish  will  no 
longer  be  held  to  a  different  standard 
than  others  who  have  opportunities  to 
harvest  fish  in  mLxed-stock  fisheries,  or 
who  take  listed  fish  when  conducting 
other  non-harvest  activities. 

Finally,  in  stating  that  "[Tlribal 
activities  have  not  been  identified  as 
major  factors  contributing  to  the  decline 
of  threatened  species."  the  agency 
considered  the  totality  of  tribal  actions 


in  the  context  of  all  historic  impacts  on 
the  species.  Tribes  have  a  long  history 
of  promoting  sound  resource 
management  in  a  manner  that  takes  into 
account  a  wide  variety  of  environmental 
values,  including  ESA-listed  species. 

Comment  5:  Numerous  commenters 
voiced  concerns  about  the  construct  of 
the  proposed  rule  both  in  general  and 
specific  terms.  Some  stated  a  separate 
4(d)  rule  for  Tribal  Plans  was 
imnecessarv'  and  undesirable.  Others 
referenced  a  court  decision  indicating 
that,  absent  direct  legi.slative  language, 
NMFS'  tiiist  obligations  would  be 
fulfilled  by  compliance  with  general 
regulations  and  statutes.  Others  were 
concerned  with  the  lack  of  specific 
standards 

Response:  The  tribal  plan  limit  is  an 
affirmative  expression  of  NMFS'  trust 
relationship  with  the  tribes  The  judicial 
case  cited  by  several  commenters 
involved  the  Federal  Aviation 
Administration  which,  unlike  NMFS' 
management  authority  over  imperiled 
trust  resources  (e.g.,  marine  mammals 
and  listed  salmon  and  steelhead).  is  not 
likely  to  involve  a  constant,  almost  daily 
interaction  with  numerous  Indian  tribes. 
Therefore,  developing  a  rule  that 
pertains  to  the  daily  interaction  of  the 
agency  and  the  tribes  seems  to  be  most 
appropriate. 

Changes  to  the  Proposed  Rule 

NMFS  is  modifying  the  proposed  rule 
based  on  comments  and  new 
information  received.  The  regulatory 
language  has  been  modified  to:  (1) 
include  the  phrase  "tribal  employee"  in 
the  list  of  entities  subject  to  the  tribal 
plaa  limit;  and  (2)  clarify  that  a  Tribal 
Plan  could  address  "water 
management"  activities. 

Procedures  for  Implementing  the  ESA 
4(d)  Limit  for  Tribal  Plans 

This  final  rule  recognizes  and 
implements  the  commitment  to 
government-to-govemment  relations 
made  by  the  President  and  the  Secretary 
of  Commerce.  A  tribe  intending  to 
exercise  a  tribal  right  to  fish  or 
undertake  other  resource  management 
actions  that  may  impact  threatened 
salmonids  could  create  a  Tribal  Plan 
that  would  assure  that  those  actions 
would  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  species.  The  Secretary  stands  ready 
to  the  maximum  extent  practicable  to 
provide  technical  assistance  to  anv  tribe 
that  so  requests  in  examining  impacts- 
on  listed  salmonids  and  other  salmonids 
and  in  the  development  of  Tribal  Plans 
that  meet  tribal  management 
responsibilities  and  needs.  In  making  a 
determination  whether  a  Tribal  Plan 
will  appreciably  reduce  the  likelihood 
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of  sun'ival  and  recovery  of  threatened 
salmonids,  the  Secretary',  in 
consultation  with  the  tribe,  will  use  the 
best  available  scientific  and  conunercial 
data  (including  careful  consideration  of 
any  tribal  data  and  analysis)  to 
determine  the  Tribal  Plan's  impact  on 
the  biological  requirements  of  the 
species.  The  Secretar\'  will  also  assess 
the  effect  of  the  Tribal  Plan  on  survival 
and  recovery  in  a  manner  consistent 
with  tribal  rights  and  trust 
rpspon.sibilities.  Before  making  a  final 
determination,  the  Secretary  shall  seek 
comment  from  the  public  on  his 
pending  determination  whether  or  not 
implementation  of  a  Tribal  Plan  will 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  listed 
salmonids.  The  Secretary  shall  publish 
notification  in  the  Federal  Register  of 
any  determination  regarding  a  Tribal 
Plan  and  the  basis  for  that 
determination. 

Classification 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act.  Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  This  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Executive  Order  13084 — Consultation 
with  Indian  Tribal  Govprnment.s 

The  United  States  has  a  unique 
relationship  with  tribal  governments  as 
set  forth  in  the  Constitution,  treaties, 
statutes,  and  Executive  Orders.  In 
keeping  with  this  unique  relationship, 
with  the  mandates  of  the  Presidential 
Memorandum  on  Government  to 
Government  Relations  With  Native 
American  Tribal  Governments  (59  FR 
22951),  and  with  Executive  Order 
13084,  NMFS  has  developed  this  final 
rule  in  close  coordination  with  tribal 
governments  and  organizations.  This 
final  rule  reflects  many  of  the 
suggestions  brought  forth  by  tribal 
representatives  during  that  process. 
NMFS'  coordination  during 
development  of  this  tribal  rule  has 
included  meetings  with  tribes  and  tribal 
organizations,  and  individual  staff-to- 
staff  conversations.  Moreover,  NMFS 
will  continue  to  give  careful 
consideration  to  all  tribal  comments  and 
will  continue  its  contacts  and 
discussions  with  interested  tribes  as  this 
final  rule  is  implemented. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 


respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  have  been  approved  by  OMB 
under  control  number  0648-0399.  Public 
reporting  burden  per  response  for  this 
collection  of  information  is  estimated  to 
average  20  hours  for  a  tribal  plan.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
information  and  Regulator}'  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

National  Environmental  Policy  Act 

This  final  rule  does  not  require  the 
preparation  of  Tribal  Plans.  For  most 
plans  on  which  tribes  request  a  NMFS 
determination  under  this  limit,  the 
Bureau  of  Indian  Affairs  or  another 
agency,  will  have  performed  an  NEPA 
analysis  at  the  time  they  are  developed. 
In  the  case  of  any  tribal  plan  for  which 
NEPA  analysis  has  not  been  performed 
by  another  agency,  NMFS  will  prepare 
an  environmental  emalysis.  Hence, 
NMFS  has  determined  that  this  rule  will 
not  of  its  own  force  result  in  any 
changes  to  the  human  environment. 
Any  plans  determined  to  come  within 
this  limit  will  be  evaluated  under  NEPA 
either  by  NMFS  or  another  federal 
agency,  prior  to  that  determination. 
Therefore,  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 
Environmental  Assessment,  in  accord 
with  NOAA  Administrative  Order  216- 
6  (3)(d)  and  (f). 

References 

A  list  of  references  cited  in  this  final 
rule  is  available  upon  request  (see 
ADDRESSES) 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Fish,  Fisheries,  Imports, 
Indians,  Intergovernmental  relations. 
Marine  mammals.  Treaties. 


Dated:  June  19,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 

PART  223-THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  Section  223.209  is  added  to  read  as 
follows: 

§223.209    Tribal  plans. 

(a)  limits  on  the  prohibitions.  The 
prohibitions  of  §223. 203(a)  of  this 
subpart  relating  to  threatened  species  of 
salmonids  listed  in  §  223.102  do  not 
apply  to  any  activity  undertaken  by  a 
tribe,  tribal  member,  tribal  permittee, 
tribal  employee,  or  tribal  agent  in 
compliance  with  a  Tribal  resource 
management  plan  (Tribal  Plan), 
provided  that  the  Secretary  determines 
that  implementation  of  such  Tribal  Plan 
vfill  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  listed  salmonids.  In  making  that 
determination  the  Secretary  shall  use 
the  best  available  biological  data 
(including  any  tribal  data  and  analysis) 
to  determine  the  Tribal  Plan's  impact  on 
the  biological  requirements  of  the 
species,  and  will  assess  the  effect  of  the 
Tribal  Plan  on  survival  and  recovery, 
consistent  with  legally  enforceable  tribal 
rights  and  with  the  Secretary's  trust 
responsibilities  to  tribes. 

(b)  Consideration  of  a  Tribal  Plan.  (1) 
A  Tribal  Plan  may  include  but  is  not 
limited  to  plans  that  address  fishery 
harvest,  artificial  production,  research, 
or  water  or  land  management,  and  may 
be  developed  by  one  tribe  or  joinUy 
with  other  tribes.  The  Secretary  will 
consult  on  a  govemment-to-govemment 
basis  with  any  tribe  that  so  requests  and 
will  provide  to  the  maximum  extent 
practicable  technical  assistance  in 
examining  impacts  on  listed  salmonids 
and  other  salmonids  as  tribes  develop 
Tribal  resource  management  plans  that 
meet  the  management  responsibilities 
and  needs  of  the  tribes.  A  Tribal  Plan 
must  specify  the  procedures  by  which 
the  tribe  will  enforce  its  provisions. 

(2)  Where  there  exists  a  Federal  court 
proceeding  with  continuing  jurisdiction 
over  the  subject  matter  of  a  Tribal  Plan, 
the  plan  may  be  developed  and 
implemented  within  the  ongoing 
Federal  Court  proceeding.  In  such 
circumstances,  compliance  with  the 
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Tribal  Plan  s  tenns  shall  be  determined 
within  that  Federal  Court  proceeding. 

(3)  The  Secretary  shall  seek  comment 
from  the  public  on  the  Secretary's 
pending  determination  whether  or  not 
implementation  of  a  Tribal  Plan  will 


appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  listed 
salmonids. 

(4)  The  Secretary  shall  publish 
notification  in  the  Federal  Register  of 
any  determination  regarding  a  Tribal 


Plan  and  the  basis  for  that 

determination. 

[FR  Doc  00-16932  Filed  7-7-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  990 

[Docket  No   FR-4425-P-11] 

RIN   2577-AB88 

Allocation  of  Operating  Subsidies 
Under  the  Operating  Fund  Formula 

AGENCY:  Office  of  the  Assistant 
i>ecretarv  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  the  first 
stage  in  HUD's  rulemaking  process  to 
implement  an  interim  Operating  Fund 
Formula  for  determining  the  pa)nment  of 
operating  subsidies  to  public  housing 
agencies  (PHAs).  As  required  by  statute, 
this  proposed  rule  was  developed 
through  negotiated  rulemaking 
procedures.  The  policies  and 
procedures  described  in  this  proposed 
rule  would  govern  the  determination  of 
funding  distributions  to  PHAs  under  the 
f)perating  Fund  until  a  final  rule, 
reflecting  the  results  of  a 
congressionally  requested  public 
housing  cost  study,  is  developed  and 
published.  Pending  the  completion  of 
the  cost  study  and  the  issuance  of 
superseding  rules  based  on  the  study, 
HUD  will  proceed  to  consider  the  public 
comments  received  on  this  proposed 
rule  and  to  issue,  in  the  next  stage  of 
this  rulemaking  process,  an  interim  rule 
based  on  this  proposed  rule  and  the 
public  comments  received  on  the 
proposed  rule. 

DATES:  Comments  Due  Date:  August  9, 

2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Room  10276,  Office  of  General 
Counsel.  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sprague.  Funding  and  Financial 
Management  Division,  Office  of  Public 
and  Indian  Housing,  Room  4216,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1872  (this  telephone  number  is  not 
toll-free).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 


Information  Relay  Service  at  1-800- 
877-8.13q 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Performance  Funding  System 
(PFS) 

HUD  currently  uses  a  formula 
approach  called  the  Performance 
Funding  System  (PFS)  to  distribute 
operating  subsidies  to  public  housing 
agencies  (PHAs).  HUD's  regulations 
implementing  the  PFS  can  be  found  at 
24  CFR  part  990.  Generally,  the  amount 
of  operating  subsidy  received  by  a  PHA 
is  the  difference  between  projected 
expenses  and  projected  income,  with 
the  PFS  regulations  detailing  how  these 
projections  will  be  made.  PHAs 
calculate  their  PFS  eligibility  annually 
and  submit  a  request  for  funding  as  part 
of  their  budget  process.  While  the 
amount  varies,  this  subsidy  represents  a 
substantial  amount  of  revenue  to  a  PHA. 
For  example,  in  1999,  HUD  distributed 
approximately  $2.9  billion  in  operating 
subsidies  to  PHAs. 

The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.)  (referred  to 
as  the  "1937  Act")  establishes  the 
statutory  framework  for  HUD's  public 
housing  programs.  The  1937  Act  limits 
eligibility  to  public  housing  to  low 
income  families,  and  caps  public 
housing  rents  at  30  percent  of  a  family's 
income.  PHAs  must  therefore  rely  on 
the  HUD  operating  subsidies  (rather 
than  rental  income)  to  cover  a 
significant  amount  of  the  costs 
associated  with  the  operation  of  their 
public  housing  units. 

B.  Public  Housing  Reform 

On  October  21,  1998,  the  Congress 
enacted  the  Quality  Housing  and  Work 
Responsibility  Act  of  1^98  (Public  Law 
105-276,  approved  October  21.  1998) 
(referred  to  as  the  "Public  Housing 
Reform  Act").  The  Public  Housing 
Reform  Act  makes  sweeping  changes  to 
HUD's  public  and  assisted  housing 
programs.  Among  other  changes,  section 
519  of  the  Public  Housing  Reform  Act 
amended  section  9  of  the  1937  Act  (42 
U.S.C.  1437g).  Amended  section  9 
establishes  an  Operating  Fund  for  the 
piupose  of  making  assistance  available 
to  PHAs  for  the  operation  and 
management  of  public  housing.  Section 
9(f)  of  the  1937  Act,  as  amended  by  the 
Public  Housing  Reform  Act,  requires 
that  the  assistance  to  be  made  available 
from  that  fund  be  determined  using  a 
formula  developed  through  negotiated 
rule-making  procedures  as  set  forth  in 
subchapter  III  of  chapter  5  of  title  5, 
United  States  Code  (5  U.S.C.  561  et. 


seq.},  commonly  referred  to  as  the 
Negotiated  Rulemaking  Act  of  1990. 

n.  Negotiated  Rulemaking 

A.  The  Convening  Report 

Negotiated  rulemaking,  or  "neg-reg," 
is  a  relatively  new  process  for  HUD.  The 
basic  concept  of  neg-reg  is  to  have  the 
agency  that  is  considering  drafting  a 
rule  bring  together  representatives  of 
affected  interests  for  face-to-face 
negotiations  that  are  open  to  the  public. 
The  give-and-take  of  the  negotiation 
process  is  expected  to  foster 
constructive,  creative  and  acceptable 
solutions  to  difficult  problems. 

In  anticipation  of  possible 
congressional  action,  HUD  entered  into 
an  interagency  agreement  in  June  1998 
with  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  for 
convening  and  facilitation  services 
associated  with  a  negotiated  rulemaking 
regarding  a  possible  operating  fund 
proposed  rule.  FMCS  submitted  its 
Convening  Report  in  November  1998. 
The  report  provided  a  list  of  individual 
PHAs  and  organizations,  representing  a 
wide  range  of  interests,  that  were 
willing  and  able  to  work  within  a 
consensus  framework  on  a  new 
Operating  Fund  formula. 

B.  HUD's  Negotiated  Rulemaking 
Committee  on  Operating  Fund 
Allocation 

On  Februar\'  3,  1999  (64  FR  5570), 
HUD  published  a  notice  announcing  its 
intent  to  establish  a  negotiated 
rulemaking  committee  for  the  Operating 
Fund.  This  notice  identified  a  list  of 
possible  interested  individuals  and 
organizations  to  serve  on  the  negotiated 
rulemaking  committee.  The  list  of 
possible  interested  individuals  and 
organizations  included  PHAs,  national 
organizations  representing  Pl-L\s, 
residents  organizations,  advocates  for 
low-income  housing,  and  other  housing 
experts. 

On  March  16,  1999  (64  FR  12920), 
HUD  published  a  notice  announcing  the 
establishment  of  its  Negotiated 
Rulemaking  Committee  on  Operating 
Fund  Allocation  (the  "Committee").  The 
notice  also  provided  the  list  of 
Committee  members  and  announced  its 
first  set  of  meetings.  The  members 
participating  in  the  negotiated 
rulemaking  procedure  for  the  Operating 
Fund  are; 
•  Large  Housing  Authorities 

1.  Atlanta  Housing  Authority,  Atlanta, 
GA 

2.  Chicago  Housing  Authority, 
Chicago,  IL 

3.  New  York  City  Housing  Authority. 
NYC.  NY 
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4.  Pittsburgh  Housing  Authority, 
Pittsburgh,  PA 

5.  Seattle  Housing  Authority,  Seattle, 
WA 

•  Medium  Housing  Authorities 

1.  Akron  Metro  Housing  Authority, 
Akron,  OH 

2.  Athens  Housing  Authority,  Athens, 
GA 

3.  Indianapolis  Housing  Agency, 
Indianapolis,  IN 

4.  Oakland  Housing  Authority, 
Oakland,  CA 

5.  Reno  Housing  Authority,  Reno,  NV 

•  Small  Housing  Authorities 

1.  Marble  Falls  Housing  Authority, 
Marble  Falls,  TX 

2.  Meade  County  Housing  and 
Redevelopment  Commission, 
Sturgis,  SD 

3.  York  Housing  Authority,  York,  NE 

•  Non-PFS  Housing  Authority 

1 .  Puerto  Rico  Puolic  Housing 
Administration.  San  Juan,  PR 

•  Resident  Organizations 

1.  Massachusetts  Union  of  Public 
Housing  Tenants,  Dorchester  MA 

2.  New  Jersey  Association  of  Public 
and  Subsidized  Housing  Residents, 
Inc.,  Newark.  NJ 

•  Public  Interest  Groups 

1.  National  Low  Income  Housing 
Coalition,  Washington,  DC 

2.  Housing  and  Development  Law 
Institute,  Washington,  DC 

3.  Center  for  Community  Change, 
Washington,  DC 

4.  National  Organization  of  African- 
Americans  in  Housing  (NOAAH) 

•  National  PHA  Associations 

1.  Public  Housing  Authorities 
Directors  Association  (PHADA) 

2.  National  Association  of  Housing 
and  Redevelopment  Officieds 
(NAHRO) 

3.  Council  of  Large  Public  Housing 
Authorities  (CLPHA) 

•  Federal  Government 

1.  U.S.  Department  of  Housing  and 
Urban  Development 

Additionally,  two  FMCS 
representatives  served  as  facilitators. 
The  Committee  first  convened  on  March 
23-24,  1999.  Additional  Conunittee 
meetings  were  held  on  April  13-14. 
May  13-14,  June  15-16,  July  7-8, 
September  14-15,  November  30- 
December  2,  1999:  February  16-17, 
2000;  and  March  7-8,  2000.  All 
Committe*  meetings  were  held  in  the 
Washington.  DC  metro  area.  The 
Committee  meetings  were  announced  in 
the  Federal  Register  Members  of  the 
public  were  invited  to  attend  the 
meetings  and  to  submit  their  views  and 
recommendations. 

III.  This  Proposed  Rule 

This  proposed  rule  is  the  product  of 
the  Committee's  successful  negotiations. 


and  reflects  the  consensus  decisions 
reached  over  nearly  a  year's  worth  of 
deliberations.  The  proposed  rule  is  the 
first  stage  in  the  rulemaking  process  that 
will  establish  an  Operating  Fund 
formula,  to  replace  the  current  PFS 
regulations  located  in  24  CFR  part  990. 
The  rule  thus  represents  a  partnership 
among  HUD,  the  PHAs,  public  housing 
residents,  and  advocates  of  public 
housing.  The  policies  and  procedures 
described  in  this  proposed  rule  would 
govern  the  determination  of  funding 
distributions  to  PHAs  under  the  Interim 
Operating  Fund  Formula  until  a  final 
rule,  reflecting  the  results  of  a 
Congressionally  requested  public 
housing  cost  study,  is  developed  and 
published  (see  Section  XIII.  of  this 
preamble  for  further  information 
regarding  the  cost  study). 

It  became  apparent  to  the  Committee 
diu'ing  its  deliberations  that  sufficient 
data  were  not  available  to  either 
establish  the  true  costs  of  operating 
public  housing  or  to  develop  final 
modifications  to  the  existing  PFS 
regulations  without  an  unacceptable 
degree  of  unpredictability.  The 
Committee  determined,  therefore,  to 
recommend  that  a  comprehensive  cost 
study  be  undertaken  to  provide  data  and 
recommendations  necessary  for 
finalizing  an  Operating  Fund  Formula. 
A  consensus  also  became  apparent  that, 
pending  the  results  of  the  housing  cost 
study,  there  exist  urgent  needs  and 
tangible  benefits  from  implementing  the 
proposed  Interim  Operating  Fund 
Formula.  Accordingly,  the  Interim 
Operating  Fund  Formula  that  would  be 
established  by  this  proposed  rule  is 
largely  based  on  the  policies  and 
procedures  that  have  heretofore 
governed  the  PFS.  The  Committee  has 
decided  to  recommend  several 
important  modifications  to  the  existing 
PFS  regulations.  These  modifications 
would  address,  to  the  extent  feasible 
under  data  presently  available  to  the 
public,  five  specific  proposals 
considered  important  by  members  of  the 
Committee. 

The  proposed  rule  would:  (1)  Modify 
the  method  by  which  "small  PHAs"  are 
funded  in  order  to  assure  an  adequate 
minimiun  level  funding,  based  on 
nationally  averaged  operating  costs  for 
multifamily  housing  projects  insiu^d  by 
the  Federal  Housing  Administration 
(FHA).  adjusted  for  unit  size  differences 
and  locational  cost  differences;  (2) 
implement  statutory  changes  permitting 
PHAs  to  retain  certain  rental  and  non- 
rental  income  without  offset  against 
operating  subsidy;  (3)  retain  the  current 
method  of  estimating  utility  expenses, 
but  would  eliminate  year-end 
adjustments,  for  the  costs  of  utilities, 


reflecting  the  adjustments  instead,  in 
the  PHA's  operating  subsidy  calculation 
for  the  second  PHA  fiscal  year  following 
the  year  being  adjusted,  and  in  order  to 
encoxirage  energy  efficiency,  it  would 
replace  the  current  50-50  split  of 
savings  or  increase  in  cost  due  to 
changes  in  utilities  consujnption  to  a 
75-25  split  between  PHAs  and  HUD, 
respectively;  (4)  require  each  PHA  to 
include  in  its  operating  subsidy 
calculation,  $25  per  occupied  unit  per 
year  for  resident  participation  activities 
as  an  add  on  expense  component  for 
subsidy  eligibility;  and  (5)  include  flood 
insurance  costs  in  the  computation  of 
the  Allowable  Expense  Level  (AEL)  by 
permitting  a  one-time  permanent 
adjustment  to  reflect  this  cost.  The 
proposed  rule  would  also  make  several 
clarifying  and  technical  changes  to  the 
PFS  regulations  and  would  remove 
several  obsolete  provisions. 

The  most  significant  amendments 
made  by  this  proposed  rule  to  the 
current  part  990  regiUations  are 
described  in  the  following  sections  of 
this  preamble.  For  the  convenience  of 
readers,  this  proposed  rule  republishes 
the  text  of  subpart  A  of  the  part  990 
regulations  in  its  entirety.  Except  for  the 
changes  identified  in  this  preamble,  no 
additional  revisions  would  be  made  to 
24  CFR  part  990. 

IV.  FHA-Based  AEL  (FHAEL) 
Adjustment  for  Small  PHAs 
(§  990.105(e)) 

The  proposed  rule  would  modify  how 
non-utility  Allowable  Expense  Levels 
(AELs)  are  calculated.  AELs  were 
initially  set  in  1975  for  most  PHAs  and 
have  subsequently  been  updated  only 
for  inflation.  In  1992.  PHAs  with  AELs 
that  fell  significantly  below  a  statistical 
regression-based  formula  were  allowed 
to  receive  increases  up  to  85%  of  the 
formula  value.  Many  of  those  familiar 
with  public  housing  have  argued  that 
the  original  AEL  determinations  had  the 
effect  of  freezing  into  place  whatever 
funding  inequities  then  existed,  and  that 
the  1992  revisions  did  little  to  correct 
this  problem  because  the  formula  was 
based  on  an  analysis  of  the  existing 
distribution  of  AELs.  The  most  common 
concerns  relate  to  small  PHAs. 

The  Committee  sought  a  proxy 
measure  of  the  adequacy  of  small  PHA 
funding;  one  not  based  upon  public 
housing  operating  expense  data  since 
such  data  fails  to  provide  an  objective 
measiue  as  to  whether  small  PHA 
funding  is  adequate,  inadequate,  or 
excessive.  The  most  readily  accessible 
proxy  information  comes  from  HUD's 
Real  Estate  Management  data  system. 
This  data  system  contains  detailed  time- 
series  financial  statements  and  project 
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characteristics  for  approximately  1 1 ,000 
multifamily  housing  projects  insured  by 
the  FHA  and/or  assisted  by  HUD,  of 
which  approximately  90%  have  some 
form  of  housing  subsidies. 

In  reviewing  applications  for 
mxdtifamily  housing  insiu"ance,  FHA 
requires  that  an  applicant  submit 
detailed  budget  estimates  that 
demonstrate  that  the  proposed  project  is 
financially  feasible.  Operating  expense 
levels  are  normally  required  to  be  close 
to  industry  norms  for  similar  projects  in 
the  area.  This  is  done  to  reduce  FHA's 
insurance  risk — under-estimating 
operating  expenses  increases  the  risk 
that  a  project  will  go  into  default. 
Available  data  suggest  that  there  is 
limited  variability  in  normal  operating 
expense  levels  for  similar  projects  in 
similar  locations. 

The  Committee  adopted  an  approach 
that  used  a  national  FHA-based 
operating  cost  average  (referred  to  as  the 
"FHAEL")  for  a  two-bedroom  public 
housing  unit  based  on  line-item 
expenses  for  non-utility  operating  costs 
that  excluded  property  taxes.  This  figure 
was  then  used  to  calculate  a  PHA- 
specific  equivalent  factor  by  adjusting 
for  average  unit  size  differences  and  for 
locational  cost  differences.  The  unit  size 
differential  was  calculated  using  Fair 
Market  Rent  (FMR)  cost  relationships 
(e.g.,  a  one-bedroom  costs  85%  of  a  two- 
bedroom  and  a  three-bedroom  costs 
125%  of  a  two-bedroom).  The  location 
differential  was  based  on  the  R.S.  Means 
construction  cost  index,  which 
effectively  measures  wage  and  material 
price  differentials  for  a  constant  quality 
product.  The  R.S.  Means  and  bedroom 
size  adjustments  had  a  high  correlation 
with  actual  FHA  operating  expense 
differentials  and  a  significant  but  lower 
unit-weighted  correlation  (83%)  with 
PHA  AELs. 

The  FHA  operating  cost  data  used  in 
the  comparisons  of  FHA  and  public 
housing  operating  costs  consisted  of  all 
FHA  multifamily  insured  or  subsidized 
projects  for  which  audited  operating 
expense  data  for  fiscal  year  (FY)  1996 
were  available.  Data  for  1996  were 
selected  because  they  had  been 
extensively  tested  and  used  for  other 
purposes  (e.g.,  to  develop  operating  cost 
standards  and  factors  for  FHA-managed 
properties).  Comparisons  with  other 
years  were  made  to  eliminate  projects 
which  appeared  to  have  atypical  annual 
expenditures.  A  total  of  8,651  projects 
were  used  for  most  analyses.  Most  of  the 
projects  for  which  all  needed  variables 
were  available  were  assisted  by  some 
form  of  HUD  subsidy. 

In  practice,  it  was  found  that  the  AEL/ 
FHA  cost  ratio  was  101%  for  the  public 
housing  program  as  a  whole,  but  that 


many  small  PHAs  had  AELs 
significantly  below  estimated  FHA- 
based  operating  cost  averages. 
Conceptually,  there  is  no  reason  to 
expect  a  PHA  to  be  able  to  provide 
maintenance  levels  typical  of  private 
market  projects  with  significantly  less 
funding.  Therefore,  this  proposed  rule 
would  establish  a  one-time  adjustment 
to  AELs  for  certain  PHAs  with  less  than 
500  units. 

AELs  for  small  PHAs  would  be  set  at 
the  higher  of  a  small  PHA's  ciurent  AEL 
or  70%  of  the  FHAEL,  and  the  AEL 
would  be  increased  to  the  higher  of  their 
current  AEL  or  85%  of  the  FHAEL  for 
PHAs  under  250  units.  The  cost  of  these 
increases  would  be  achieved  by 
reducing  the  AELs  of  PHAs  with  more 
than  500  units.  The  proposed  rule 
would  provide  an  exception  to  this 
determination  for  small  PHAs  with 
AELs  that  are  greater  than  120%  of  the 
FHAEL,  in  which  case  the  small  PHAs 
will  use  an  AEL  equivalent  to  120%  of 
the  FHAEL. 

PHAs  with  more  than  500  units  and 
AELs  in  excess  of  85%  of  their  FHAEL 
vdll  use  98.64%  of  the  FY  2000  AEL 
(which  represents  a  1.36%  reduction  in 
the  FY  2000  AEL  value)  for  purposes  of 
calculating  their  FY  2001  subsidy 
determinations.  This  reduction  offsets 
the  cost  of  establishing  minimum  AELs 
for  PHAs  with  less  than  250  units  at 
85%  of  the  value  of  the  FHAEL,  and  of 
establishing  minimum  AELs  for  PHAs 
with  250-^99  units  at  70%  of  their 
FHAEL  values. 

V.  Treatment  of  Revenues  (§§  990.102. 
990.109,  990.110.  and  990.116) 

A.  Treatment  of  Non-Rental  Income — 
Exclusion  of  Investment  Income  and 
Revised  Definition  of  "Other  Income" 
(§§990.102.  990.109  and  990.110) 

As  noted  above,  the  amount  of 
operating  subsidy  received  by  a  PHA  is 
generally  calculated  by  determining  the 
difference  between  projected  expenses 
and  projected  income.  Projected  income 
is  categorized  as  being  either  dwelling 
rental  income,  investment  income,  or 
"other  income."  This  proposed  rule 
would  revise  the  definition  of  other 
income  (for  purposes  of  calculating 
subsidy)  to  only  include  income  ^om: 

(1)  Rents  billed  for  dwelling  units 
rented  for  non-dwelling  purposes;  and 

(2)  charges  to  residents  for  excess  utility 
consumption  of  PHA  supplied  utilities. 

Under  the  proposed  definition, 
investment  income  would  not  be  used 
to  determine  operating  subsidy 
eligibility.  Accordingly,  the  proposed 
rule  would  make  a  conforming 
amendment  to  §  990.109,  which  governs 
the  calculation  of  projected  operating 


income  levels.  Specifically,  the 
proposed  rule  would  remove  paragraph 
(e)(1)  of  that  section,  which  regards  a 
PHA's  estimate  of  investment  income 
for  purposes  of  the  operating  subsidy 
calculation.  The  proposed  rule  would 
also  remove  the  provisions  dealing  with 
adjustments  for  investment  income 
located  at  §  990.110(b).  This  regulatory 
change  would  codify  HUD's  revised 
policy  regarding  the  treatment  of  non- 
rental  income  for  FY  2000  and  beyond, 
which  was  announced  through  an 
earlier  issued  Public  and  Indian 
Housing  (PIH)  Notice  2000-04  (fL\), 
issued  on  February  3,  2000. 

B.  Computation  of  Projected  Monthly 
Dwelling  Rental  Income  (§  990.109) 

The  proposed  rule  would  amend 
§990.109  to  revise  the  method  for 
calculating  projected  monthly  dwelling 
rental  income.  Under  the  proposed  rule, 
a  PHA  would  determine  its  average 
monthly  dwelling  charge  for  the  month 
that  is  six  months  before  the  start  of  its 
budget  year  (the  "current  year  average") 
as  well  as  the  average  monthly  charge 
for  the  comparable  month  of  its  two 
previous  years.  An  average  would  be 
computed  for  these  three  amounts  (the 
"three  year  average")  and  compared 
with  the  current  year  average. 

If  the  current  year  average  is  not 
higher  than  the  three  year  average, 
rental  income  has  not  increased  and  the 
ciurent  year  average  will  be  used  to 
calculate  projected  rental  income. 

If  the  ciurent  year  average  is  higher 
than  the  three  year  average,  the  PHA 
shall  be  allowed  to  retain  50%  of  any 
increases  in  dwelling  rental  income,  so 
long  as  the  PHA  uses  the  increased 
revenue  for  the  provision  of  resident- 
related  improvements  and  services  as 
described  in  new  §  990.116  (see  Section 
V.C.  of  this  preamble  below).  The 
retained  income  will  not  be  recognized 
in  the  PHA's  calculation  under  the 
Interim  Operating  Fund  Formula.  The 
projected  dwelling  rental  income  for 
PHAs  with  increased  rental  income  will 
be  based  on  the  three  year  average  plus 
50%  of  the  increase. 

A  change  factor  of  3%  will  then  be 
applied.  HUD  intends  to  revise  the  3% 
adjustment  factor,  for  the  duration  of  the 
interim  rule,  beginning  in  FY  2002,  to 
more  accurately  reflect  the  inflationary 
pressure  on  the  projection  of  monthly 
dwelling  rental  income.  In  determining 
such  a  factor  for  FY  2002.  HUD  will  also 
take  into  consideration  any  negative 
impacts  on  incentives  for  PHAs  to 
increase  resident  earned  income. 
relevant  and  available  indices  of  rental 
income  inflation,  historical  trends  in 
rental  income  changes,  and  the 
proportion  and  amount  of  increased 
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income  retained  by  PHAs  using  the 
rolling  base  method.  There  will  be 
consultation  with  the  appropriate 
stakeholders  regarding  the  methodology 
for  determining  change  factors  to  be 
used  by  HUD  followed  by  publication  of 
written  notice  and  an  opportunity  for 
public  comment. 

The  PHA  must  adjust  the  rent  rolls 
used  lor  purposes  of  these  calculations 
to  reflect  any  change  from  PHA-paid 
utilities  to  resident-paid  utilities,  or  vice 
versa,  between  the  rent  roll  date  and  the 
projected  budget  year. 

C.  Use  of  Increases  in  Dwelling  Rental 
Income  (§990.116) 

The  proposed  rule  would  replace  the 
current  §  990.116  (which  concerns  three 
year  incentive  adjustments)  with  a  new 
section  concerning  the  eligible  uses  of 
increases  in  dwelling  rental  income,  as 
calculated  under  §  990.109  (see  Section 
V.B.  of  this  preamble  above).  The  uses 
of  the  retained  income  must  be 
described  in  the  PHA's  Plan 
submissions  under  24  CFR  part  903.  The 
uses  for  the  retained  income  must  be 
developed  with  front  end  resident 
participation  and  ongoing  input,  and 
shall  be  made  part  of  the  PHA  Plan 
submission.  The  proposed  rule  provides 
several  examples  of  eligible  uses  for  the 
retained  income,  including,  but  not 
limited  to: 

1 .  Physical  and  management 
improvements  that  benefit  residents; 

2.  Resident  self-sufficiency  services; 

3.  Maintenance  operations; 

4.  Resident  employment  and  training 
services; 

5.  Resident  safety  and  security 
improvements  and  services;  and 

6.  Optional  earned  income  exclusions. 

VI.  Utility  Adjustments  (§§990.107  and 
990.110)' 

After  consideration  of  various  options 
for  the  treatment  of  utilities,  the 
Committee  decided  to  retain  the  current 
methodology  for  estimating  utility 
expenses  (located  in  §990.107). 
However,  the  proposed  rule  would 
make  several  changes  to  the  regulations 
concerning  utilitv  adjustments  (located 
in  §990.110). 

First,  the  proposed  rule  would 
eliminate  the  so-called  "year-end 
adjustments."  Under  the  current  PFS 
regulations,  a  PHA  must  conduct  a 
comparison  of  the  differences  between 
the  actual  costs  and  consumption  of 
utilities  during  the  immediate  preceding 
year  with  the  estimates  used  to 
determine  the  allowable  utilities 
expense  level  for  that  year.  The 
comparison  of  actual  and  estimated 
utility  costs  is  to  be  reported  to  HUD 
within  45  days  after  the  end  of  a  PHA's 


fiscal  year.  Under  the  proposed  rule,  a 
PHA  will  continue  to  report  its 
comparison  of  actual  and  estimated 
utility  costs  within  45  days  after  the  end 
of  the  PHA's  fiscal  year.  The  adjustment 
would  normally  be  made  in  the 
operating  subsidy  calculation  for  the 
second  PHA  fiscal  year  following  the 
year  being  adjusted.  These  adjustments 
would  be  applicable  to  PHA  fiscal  years 
begirming  on  or  after  January  1,  1999. 

In  order  to  strengthen  the  regulatory 
incentives  to  conserve  energy,  the 
current  "50-50"  sharing  of  additional 
costs  or  savings  resulting  from  changes 
in  consumption  levels  would  be  revised 
to  a  "75-25"  split.  Under  the  proposed 
rule,  if  actual  consumption  levels  are 
lower  than  estimated,  PHAs  would 
retain  75%  of  the  savings  resulting  ft-om 
decreased  consumption.  The  remaining 
25%  of  the  savings  would  be  deducted 
by  HUD  when  determining  futiu-e 
subsidy  eligibility.  Conversely,  if  actual 
consumption  levels  are  higher  than 
anticipated,  HUD  would  allow  25%  of 
the  resulting  cost.  The  remaining  75% 
of  the  increased  consumption  cost 
would  be  absorbed  by  the  PHA. 

The  risks  associated  with  utility  rates 
increasing  after  the  estimate  of  utility 
costs  has  been  approved  will  continue 
to  be  absorbed  by  HUD.  In  return, 
savings  in  utility  costs  due  to  decreases 
in  rates  that  occur  after  the  estimate  of 
utility  costs  has  been  approved  will 
accrue  to  HUD. 

By  permitting  PHAs  to  retain  a  greater 
share  of  the  savings  from  decreased 
utilities  consumption,  the  Committee 
expects  to  encourage  energy 
conservation.  PHAs  are  urged  to 
implement  policies  and  procedures  that 
foster  conservation  and  to  reduce  energy 
costs.  The  savings  resulting  from  such 
cost  reductions  can  more  appropriately 
be  used  to  improve  existing  living 
conditions  in  public  housing.  The 
Committee  strongly  recommends  that 
energy  conservation  become  a  central 
component  of  each  PHA's  Annual  and 
Five  Year  Plans. 

Vn.  Resident  Participation 

(§  990.108(e)) 

In  its  development  of  the  proposed 
rule,  the  Committee  discussed  at 
substantial  length  the  importance  of 
resident  participation  to  the  success  of 
public  housing,  including  the  Interim 
Operating  Fund  formula.  The 
Committee  noted  that  the  Public 
Housing  Reform  Act  places  value  on 
resident  participation  by  requiring,  with 
certain  exceptions,  at  least  one  resident 
on  the  PHA  Board  of  Commissioners, 
resident  involvement  in  the  PHA  Plan 
process  (through  Resident  Advisory 
Boards)  and  additional  involvement  as 


reflected  in  HUD's  resident 
participation  regulations  (24  CFR  part 
964).  Accordingly,  the  proposed  rule 
would  require  each  PHA  to  include,  in 
its  operating  subsidy  eligibility 
calculation,  $25  per  occupied  unit  per 
-  year  for  resident  participation  activities. 
These  activities  include  (but  are  not 
limited  to)  those  described  in  24  CFR 
part  964.  For  purposes  of  this  section,  a 
unit  may  be  occupied  by  a  public 
housing  resident,  a  PHA  employee,  or  a 
police  officer. 

The  proposed  rule  would  also 
authorize  HUD  to  approve  the  use  of 
vacant  rental  units  for  resident 
participation  purposes  and  allow  PHAs 
to  receive  subsidy  support  for  those 
units.  HUD  will  approve  the  use  of 
vacant  units  for  such  piuposes  only  if 
the  PHA  can  demonstrate  that  safe  and 
suitable  space  for  the  resident 
participation  activities  is  not  otherwise 
readily  available.  Only  one  site  per 
public  housing  development,  involving 
one  or  more  contiguous  units,  may  be 
used  for  resident  participation  activities. 
Further,  the  number  of  units  must  be  the 
minimum  necessary  to  support  the 
resident  participation  activities.  Any 
rental  income  generated  as  a  result  of 
the  activity  must  be  reported  as  income 
in  the  operating  subsidy  calculation. 

HUD  is  also  taking  various  steps  to 
promote  resident  involvement  in 
creating  and  maintaining  a  positive 
living  enviroiunent.  For  example,  HUD 
is  developing  a  proposed  rule  that  will 
revise  the  part  964  regulations  in  their 
entirety.  HUD  is  committed  to 
developing  this  proposed  rule  with  the 
active  participation  of  public  housing 
residents.  HUD  will  solicit  resident 
input  through  the  scheduling  of  public 
forums,  solicitations  for  written 
comments,  and/or  other  appropriate 
means.  HUD's  goal  in  imdertaking  this 
rulemaking  is  to  develop  a  set  of  easy- 
to-understand  regulations  that  reflect 
the  meaningful  contributions  of  public 
housing  residents.  Accordingly,  the 
proposed  rule  will  not  only  implement 
statutory  amendments  made  by  the 
Public  Housing  Reform  Act,  but  will 
also  streamline  and  reorganize  24  CFR 
part  964  to  simplify  and  improve  the 
clarity  of  HUD's  resident  participation 
requirements. 

HUD  is  taking  several  other  steps  to 
increase  resident  participation  in  public 
housing.  For  example,  HUD  will 
conduct  training  for  resident 
organizations  and  PHAs  on  the  Public 
Housing  Reform  Act. 

Vm.  Flood  Insurance  Adjiistment  to 
AEL  (§990.105(0) 

To  simplify  the  calculation  of 
operating  subsidy,  this  proposed  rule 
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would  include  flood  insurance  costs  in 
the  AEL  computation.  Specifically,  the 
proposed  rule  would  require  that  the 
AEL  be  adjusted  by  adding  the  flood 
insurance  charge  per  unit  month,  as 
reflected  in  the  last  HUD  approved 
subsidy  calculation  for  FY  2000.  This 
adjustment  would  be  a  one-time 
permanent  adjustment  made  only  in  FY 
2001.  However,  if  the  flood  map  is 
changed  at  a  future  date,  HUD  will 
adjust  the  AEL  for  the  affected  PHAs  to 
reflect  the  revised  flood  insurance 
charges. 

DC  Removal  of  Obsoletp  Provisions  and 
Other  Streamlining  Changes 

In  addition  to  the  changes  discussed 
above,  this  proposed  rule  would  make 
several  clarifying  and  technical  changes 
to  part  990.  For  example,  the  proposed 
rule  would  replace  all  outdated 
reference  to  the  PFS  with  references  to 
the  Interim  Operating  Fund  Formula. 
The  proposed  rule  would  also  remove 
several  obsolete  provisions,  which 
continue  to  be  unnecessarily  codified. 
HUD  has  also  taken  this  opportunity  to 
re-format  or  cljirify  certain  other 
provisions.  These  proposed  changes  are 
not  substantive,  and  do  not  alter  or 
modify  existing  requirements.  Rather, 
these  changes  are  designed  to  make  the 
part  990  regulations  easier  to 
comprehend. 

X.  Treatment  of  I 'tilitv  and  Waste 
Management  Savings 

Amended  section  9  of  the  1937  Act 
requires  that  "the  treatment  of  utility 
and  waste  management  costs  under  the 
[Operating  Fund]  formula  shall  provide 
that  a  public  housing  agency  shall 
receive  the  full  financial  benefit  from 
any  reduction  in  the  cost  of  utilities  or 
waste  management  resulting  from  any 
contract  with  a  third  party  to  undertake 
energy  conservation  improvements  in 
one  or  more  of  its  public  housing 
projects"  (42  U.S.C.  1437B{e){2)(C)). 

The  proposed  rule  would  address  this 
statutory  requirement  by  retaining  the 
current  PFS  provisions  at  §  990.107(f), 
which  describes  PHA  incentives  for 
non-HUD  financed  energy  conservation 
improvements.  Under  this  provision,  a 
PHA,  whose  energy  conservation 
measures  have  been  approved  by  HUD 
as  satisfying  certain  regulatory 
requirements,  may  retain  100%  of  the 
savings  from  decreased  energy 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the 
term  of  the  financing  agreement  is 
completed. 

With  regard  to  waste  management, 
these  costs  are  treated  as  a  maintenance 
expense  (not  a  utilities  expense)  under 
the  PFS  and  this  proposed  rule.  The 


Allowable  Expense  Level  (AEL)  covers 
non-utility  costs  and  is  not  adjusted 
when  costs  are  reduced.  Should  a  PHA 
be  able  to  reduce  its  waste  management 
costs  below  the  amount  assumed  in  its 
AEL,  the  PHA  would  retain  all  of  the 
savings.  This  is  true  under  the  existing 
PFS,  and  would  continue  to  apply 
under  this  proposed  rule. 

XI.  Moving  To  Work  PHAs 

Moving  To  Work  (MTW)  PHAs  will 
continue  to  be  funded  under  the 
provisions  of  their  existing  MTW 
agreements'.  These  agreements  may  be 
renegotiated  in  view  of  the  new  Interim 
Operating  Fund  Formula,  as  requested 
bv  MTW  PHAs  and  as  agreed  to  by 
HUD.  If  MTW  PHAs  choose  to  be 
included  under  the  new  Interim 
Operating  Fund  Formula,  then  both  the 
redistribution  and  funding  benefits  will 
apply.  (See  §990. 104(d)  of  this 
proposed  rule.) 

Xn.  Applicability  of  the  Interim 
Operating  Fund  Formula  to  Non-PFS 
PHAs 

This  proposed  rule  woidd  revise 
§  990.103  (which  concerns  the 
applicability  of  the  Interim  Operating 
Fund  Formula)  to  provide  that  the 
amendments  described  in  sections  IV. 
through  X.  of  this  preamble  would  be 
applicable  to  housing  owned  by  the 
PHAs  of  the  Virgin  Islands.  Puerto  Rico, 
Guam  and  Alaska  (the  "non-PFS 
PHAs").  Otherwise,  the  Interim 
Operating  Fund  Formula  would  not  be 
applicable  to  these  PHAs.  Operating 
subsidy  payments  to  these  PHAs  would 
continue  to  be  made  in  accordance  with 
subpart  B  of  24  CFR  part  990.  The  non- 
PFS  PHAs  would  not  be  subject  to  the 
AEL  reductions  necessary  to  offset  the 
cost  of  establishing  minimum  AELs  for 
small  PHAs  (see  Section  IV.  of  this 
preamble). 

Xni.  The  Operating  Fund  Cost  Study 

The  Conference  Report  to  the  FY  2000 
HUD  Appropriations  Act  (Public  Law 
106-74.  approved  October  20,  1999) 
states,  in  part,  that  ".   .  .  before  a 
proposed  rule  is  published  in  the 
Federal  Register,  the  conferees  direct 
HUD  to  contract  with  the  Harvard 
University  Graduate  School  of  Design 
("Harvard")  to  conduct  a  study  of  the 
cost  incurred  in  operating  well-run 
public  housing  and  provide  the  results 
4o  the  negotiated  rulemaking  committee 
and  the  appropriate  congressional 
committees.   .   .  ."  (Congressional 
Record  of  October  13.  1999.  H10007). 

HUD  has  contracted  for  the  study. 
HUD  has  also  directed  Harvard,  as  the 
cost-study  contractor,  to  provide  public 
opportunities  (such  as  periodic  forums, 


status  reports,  and  other  means)  for 
interested  persons  and  organizations  to 
be  informed  of  the  study's  research 
design,  methodologies,  and  progress, 
and  to  provide  input  and  feedback  for 
consideration  in  the  development  of  the 
study.  Harvard,  as  the  contractor  for  the 
cost  study,  will  consult  with  interested 
individuals  and  organizations  in 
developing  the  cost  study  findings  and 
recommendations. 

During  the  period  that  the  cost  study 
is  underway.  HUD  will  proceed  to 
consider  the  public  comments  received 
on  this  proposed  rule  and  to  issue  an 
interim  rule  based  on  this  proposed  rule 
and  the  public  comments  received  on 
the  proposed  rule.  As  part  of  the 
rulemaking  process,  HUD  will  submit 
the  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  (as  required  under  Executive 
Order  12866),  and  to  HUD's 
Congressional  committees  for  15-day 
pre-publication  review  (as  required 
under  section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3531  etseq.)). 

XrV.  Development  of  Final  Rule 

Following  and  based  upon  the 
findings  and  recommendations  of  the 
completed  cost  study  and  the  Public 
Housing  Reform  Act.  HUD  will  develop 
the  additional  rulemaking  to  finalize  the 
Operating  Fund  Formula,  using  the 
procedures  of  the  Negotiated 
Rulemaking  Act  of  1990.  subject  to 
compliance  with  applicable  legal 
requirement.s  prerequisite  to  the 
establishment  of  a  negotiated 
rulemaking  committee  for  such 
purposes  and  to  the  appropriate 
approvals  of  any  proposed  or  final  rule 
as  referenced  in  Section  XII  of  this 
preamble  above. 

XV.  lustification  for  Reduced  Public 
Comment  Period 

It  is  the  general  practice  of  the 

Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
The  Department,  however,  is  reducing 
its  usual  60-dav  publu:  comment  period 
to  30  days  for  this  proposed  rule.  In  an 
effort  to  have  an  interim  Operating  Fund 
Formula  in  place  as  close  to  beginning 
of  FY  2001.  and  given  that  the  formula 
was  developed  through  the  negotiated 
rulemaking  process,  in  which 
representatives  of  all  affected  parties 
participated,  the  Department  believes 
that  a  30-day  public  comment  period  is 
justified  under  these  circumstances. 
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XVI.  Findings  and  Certifications 

Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  24  CFR  part 
990  have  been  approved  by  the  Office  of 
Managoment  (OMB)  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  While  this  proposed 
rule  would  make  several  modifications 
to  the  existing  regulatory  requirements 
(described  above),  the  rule  would  not 
increase  the  total  reporting  and 
recordkeeping  burden  related  to  the 
payment  of  operating  subsidies  to  PHAs. 
The  mformation  collection  requirements 
contained  in  §§990.104.  990.105, 
990.107.  990.108.  990.110.  990.111.  and 
990.117  of  this  proposed  rule 
correspond  to  information  collections 
contained  in  HUD  s  current  part  990 
regulations.  These  information 
collection  requirements  have  been 
assigned  OMB  control  numbers  2577- 
0029  (expiration  date  May  31.  2001), 
2577-0026  (expiration  date  June  30, 
2001).  and  2577-0066  (expiration  date 
September  30.  2002).  In  accordance 
with  the  Paperwork  Reduction  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  currently  valid 
OMB  control  number. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2){C)  of  the 
National  Environmental  Policv  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  under 
Executive  Order  12866  (captioned 
"Regulator)'  Planning  and  Review")  and 
determined  that  this  rule  is  a 
"significant  regulator\-  action"  as 
defined  in  section  3(f)  of  the  Order.  Any 
changes  made  to  this  rule  as  a  result  of 
that  review  are  identified  in  the  docket 
file,  which  is  a\ailable  for  public 
inspection  during  regular  business 
hours  (7:30  a.m.  to  5:30  p.m.)  at  the 
Office  of  the  General  Counsel.  Rules 
Docket  Clerk.  Room  10276.  U.S. 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  6050))),  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would 
implement  a  new  system  for  formula 
allocation  of  funds  to  PHAs  for  their 
operating  needs.  The  new  system  is 
established  to  provide  minimum  impact 
on  all  PHAs.  small  and  large. 
Accordingly,  the  formula  will  not  have 
a  significant  economic  impact  on  any 
PHA.  Notwithstanding  HUD's 
determination  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  small  entities,  HUD 
specifically  invites  comments  regarding 
alternatives  to  this  proposed  rule  that 
would  meet  HUD's  objectives  as 
described  in  this  preamble. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  would  not  have 
federalism  implications  and  would  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  proposed  rule  does  not  impose, 
within  the  meaning  of  the  UMRA.  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  on  the  private 
sector. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  forlhis  program  is 
14.850. 

List  of  Subjects  in  24  CFR  Part  990 

.  Grant  programs — housing  and 
community-  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 


.  For  the  reasons  discussed  in  the 
preamble.  HUD  proposes  to  amend  24 
CFR  part  990  as  follows: 

PART  990— THE  PUBLIC  HOUSING 
OPERATING  FUND  PROGRAM 

1 .  Revise  the  heading  of  part  990  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  part  990 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437g  and  3535(d). 

3.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— The  Op>erating  Fund 
Formula 

Sec. 

990.101  Purpose. 

990.102  Definitions. 

990.103  Apphcability  of  the  Operating 
Fund  Formula. 

990. 1 04  Determination  of  amount  of 
operating  subsidy  under  the  Operating 
Fimd  Formula. 

990.105  Computation  of  allowable  expense 
level. 

990.106  Transition  funding  for  excessively 
high -cost  PHAs. 

990.107  Computation  of  udiities  expense 
level. 

990.108  Other  costs. 

990.109  Projected  operating  income  level. 

990.110  Adjustments. 

990.111  Submission  and  approval  of 
operating  subsidy  calculations  and 
budgets. 

990.112  Payments  procedure  for  operating 
subsidy  under  the  Operating  Fund 
Formula. 

990. 1 1 3  Payments  of  operating  subsidy 
conditioned  upon  reexamination  of 
income  of  families  in  occu|>ancy. 

990.114  Phase-down  of  subsidy  for  units 
approved  for  demolition. 

990.116  Increases  in  dwelling  rental 
income. 

990. 117  Determining  actual  and  requested 
budget  year  occupancy  percentages. 

990.120  Audits. 

990.121  Effect  of  recission. 

§990.101     Purpose. 

This  subpart  implements  section  9(f) 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437g)  (referred  to  as 
"the  1937  Act").  Section  9(f)  establishes 
an  Operating  Fund  for  the  purposes  of 
making  assistance  available  to  public 
housing  agencies  (PHAs)  for  the 
operation  and  management  of  public 
housing.  The  assistance  made  available 
from  the  Operating  Fimd  is  determined 
using  a  formula  developed  through 
negotiated  rulemaking  procedures.  This 
subpart  describes  the  policies  and 
procedures  for  operating  subsidy 
calculations  under  the  Operating  Fxmd 
Formula. 

§990.102    Definitions. 

Allowable  Expense  Level  (AEL).  The 
per  unit  per  month  dollar  amoimt  of 
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expenses  (excluding  Utilities  and 
expenses  allowed  under  §  990.108) 
computed  in  accordance  with  §990.105, 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

Allowable  Utilities  Consumption 
Level  (AUCL).  The  amount  of  utilities 
expected  to  be  consumed  per  unit  per 
month  by  the  PHA  diu-ing  the  Requested 
Budget  Year,  which  is  equal  to  the 
average  amount  consumed  per  unit  per 
month  during  the  Rolling  Base  Period. 

Base  Year.  The  PHA's  fiscal  year 
immediately  preceding  its  first  fiscal 
year  of  receipt  of  operating  subsidy 
under  this  part  (either  under  the 
Operating  Fund  Formula  or  its 
predecessor,  the  Performance  Funding 
System  (PFS)). 

Base  Year  Expense  Level.  The 
expense  level  (excluding  utilities,  audits 
and  certain  other  items)  for  the  Base 
Year,  computed  as  provided  in 
§990.105. 

Current  Budget  Year.  The  fiscal  year 
in  which  the  PHA  is  currently 
operating. 

Dwelling  rent.  The  amount  charged 
monthly  for  a  dwelling  imit  occupied  by 
a  resident  or  family  eligible  for  public 
housing  as  determined  in  §  960.253  of 
this  title.  For  purposes  of  determining 
subsidy  eligibility,  the  dwelling  rent 
will  not  reflect  decreases  resulting  from 
the  PHA's  implementation  of  any 
optional  earned  income  exclusions. 

Formula.  The  revised  formula  derived 
from  the  actual  expenses  of  the  Scunple 
group  of  PHAs  receiving  assistance 
under  the  Operating  Fund  Formula, 
which  is  used  to  determine  the  Formula 
Expense  Level  and  the  Range  of  each 
PHA  (see  §  990.105(c)). 

FHA-based  operating  expense  level 
(FHAEL).  The  per  unit  per  month  dollar 
amount  of  expenses  (excluding  utilities 
and  expenses  allowed  under  §  990.108) 
computed  in  accordance  with 
§  990.105(e),  which  is  used  on  a  one- 
time basis  to  adjust  the  AEL  for  selected 
PHAs. 

Formula  Expense  Level.  The  per  unit 
per  month  dollar  amount  of  expenses 
(excluding  utilities  and  audits) 
computed  under  the  Formula,  in 
accordance  with  §  990.105. 

HUD  Field  Office.  The  HUD  Field 
Office  that  has  been  delegated  authority 
under  the  U.S.  Housing  Act  of  1937  to 
perform  fimctions  pertaining  to  this 
subpart  for  the  area  in  which  the  PHA 
is  located. 

Local  Inflation  Factor.  The  HUD- 
supplied  weighted  average  percentage 
increase  in  local  government  wages  emd 
salaries  for  the  area  in  which  the  PHA 
is  located  and  non-wage  expenses. 

Long-tenn  vacancy.  This  term  means 
the  same  as  it  is  used  in  the  definition 


of  "Unit  Months  Available"  in  this 
section. 

Nondwelling  rent.  The  amount 
charged  monthly,  including  utility  and 
equipment  charges,  to  a  lessee  for  a 
dwelling  unit  that  is  being  used  for 
nondwelling  purposes.  For  purposes  of 
determining  operating  subsidy: 

(1)  If  the  nondwelling  unit  has  been 
approved  for  subsidy  (e.g.,  the  unit  is 
being  used  for  economic  self-sufficiency 
services  or  anti-drug  activities)  at  the 
rate  of  the  PHA's  AEL,  the  PHA  will 
include  all  charges  as  nondwelling  rent; 

(2)  If  the  nondwelling  unit  has  not 
been  approved  for  subsidy,  a  PHA  will 
include  as  nondwelling  rent  only  that 
portion  of  the  charge  that  exceeds  the 
rate  of  the  PHA's  AEL. 

Operating  budget.  The  PHA's 
operating  budget  and  all  related 
documents,  as  required  by  HUD, 
approved  by  the  PHA  Board  of 
Commissioners. 

Other  income.  Income  from  rent 
billed  to  lessees  of  dwelling  units  rented 
for  nondwelling  purposes,  and  from 
charges  to  residents  for  excess  utility 
consumption  for  PHA  supplied  utilities. 

Project.  Each  project  imaer  em  Annual 
Contributions  Contract  to  which  the 
Operating  Fimd  Formula  is  applicable, 
as  provided  in  §990.103. 

Project  Units.  All  dwelling  units  of  a 
PHA's  Projects. 

Projected  Operating  Income  Level. 
The  per  unit  per  month  dollar  amoimt 
of  dwelling  rental  income  plus  other 
income,  computed  as  provided  in 
§990.109. 

Requested  Budget  Year.  The  budget 
year  (fiscal  year)  of  a  PHA  following  the 
Current  Budget  Year. 

Rolling  Base  Period.  The  36-month 
period  that  ends  12  months  before  tlie 
begiiming  of  the  PHA  Requested  Budget 
Year,  which  is  used  to  determine  the 
Allowable  Utilities  Consumption  Level 
used  to  compute  the  Utilities  Expense 
Level. 

Top  of  Range.  Formula  Expense  Level 
multiplied  by  1.15. 

Transition  funding.  Funding  for 
excessively  high-cost  PHAs,  as  provided 
in  §990.106. 

Unit  Approved  for  Deprogramming. 
(1)  A  dwelling  unit  for  which  HUD  has 
approved  the  PHA's  formal  request  to 
remove  the  dwelling  unit  from  the 
PHA's  inventory  and  the  Annual 
Contributions  Contract  but  for  which 
removal,  i.e.,  deprogramming,  has  not 
yet  been  completed;  or 

(2)  A  nondwelling  structure  or  a 
dwelling  unit  used  for  nondwelling 
purposes  which  the  PHA  has 
determined  will  no  longer  be  used  for 
PHA  piuposes  and  which  HUD  has 
approved  for  removal  from  the  PHA's 


inventory  and  Annueil  Contributions 
Contract. 

Unit  months  available.  Project  Units 
multiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  PHA  fiscal 
year.  For  purposes  of  this  part,  a  unit  is 
considered  available  for  occupancy  from 
the  date  established  as  the  End  of  the 
Initial  Operating  Period  for  the  Project 
until  the  time  the  unit  is  approved  by 
HUD  for  deprogramming  and  is  vacated 
or  is  approved  for  nondwelling  use.  In 
the  case  of  a  PHA  development 
involving  the  acquisition  of  scattered 
site  housing,  see  also  §  990.104(b).  A 
unit  will  be  considered  a  long-term 
vacancy  and  will  not  be  considered 
available  for  occupancy  in  any  given 
PHA  Requested  Budget  Year  if  the  PHA 
determines  that: 

(1)  The  unit  has  been  vacant  for  more 
than  12  months  at  the  time  the  PHA 
determines  its  Actual  Occupancy 
Percentage; 

(2)  The  unit  is  not  either: 

(i)  A  vacant  unit  undergoing 
modernization;  or 

(ii)  A  unit  vacant  for  circiunstances 
and  actions  beyond  the  PHA's  control, 
as  these  terms  are  defined  in  this 
section;  and 

(3)  The  PHA  determines  that  it  will 
have  a  vacancy  percentage  of  more  than 
3%  and  will  have  more  than  five  vacant 
units,  for  its  Requested  Budget  Year, 
even  after  adjusting  for  vacant  units 
undergoing  modernization  and  units 
that  are  vacant  for  circumstances  and 
actions  beyond  the  PHA's  control,  as 
defined  in  this  section.  (Reference  in 
this  part  to  "more  than  five  units"  or 
"fewer  than  five  units"  shall  refer  to  a 
cfrcvunstance  in  which  five  units  equals 
or  exceeds  3%  of  the  number  of  units 
to  which  the  3%  threshold  is 
applicable.) 

Units  vacant  due  to  circumstances 
and  actions  beyond  the  PHA's  control. 
Dwelling  units  that  are  vacant  due  to 
circumstances  and  actions  that  prohibit 
the  PHA  from  occupying,  selling, 
demolishing,  rehabilitating, 
reconstructing,  consolidating  or 
modernizing  vacant  units  and  are 
beyond  the  PHA's  control.  For  piuposes 
of  this  definition,  circumstances  and 
actions  beyond  the  PHA's  control  are 
limited  to: 

(1)  Litigation.  The  effect  of  coiut 
litigation  such  as  a  court  order  or 
settlement  agreement  that  is  legally 
enforceable.  An  example  would  be  units 
that  are  being  held  vacant  as  part  of  a 
court-ordered  or  HUD-approved 
desegregation  plan. 

(2)  Laws.  Federal  or  State  laws  of 
general  applicability,  or  their 
implementing  regulations.  Units  vacant 
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only  because  they  do  not  meet 
minimum  standards  pertaining  to 
construction  or  habitability  under 
Federal,  State,  or  local  laws  or 
regulations  will  not  be  considered 
vacant  due  to  circiimstances  and  actions 
beyond  the  PHA's  control. 

(3)  Changing  market  conditions.  For 
example,  small  PH.^s  that  are  located  in 
areas  experiencing  population  loss  or 
economic  dislocations  may  face  a  lack 
of  demand  in  the  foreseeable  future, 
even  after  the  PHA  has  taken  aggressive 
marketing  and  outreach  measiues. 

(4)  Natural  disasters. 

(5)  RNIC  Funding.  The  failure  of  a 
PHA  to  fund  an  otheru'ise  approvable 
RMC  request  for  Federal  modernization 
funding. 

(6)  Casualty  Losses.  Delays  in 
repairing  damage  to  vacant  units  due  to 
the  time  needed  for  settlement  of 
insurance  claims. 

Utilities.  Electricity,  gas,  heating  fuel, 
water  and  sewerage  service. 

Utilities  expense  level.  The  per  unit 
per  month  dollar  amount  of  utilities 
expense,  computed  as  provided  in 
§990.107. 

Vacant  unit  undergoing 
modernization.  A  vacant  unit  in  a 
project  not  considered  to  be  obsolete  (as 
determined  using  the  indicia  in  §970.6 
of  this  chapter),  when  the  project  is 
undergoing  modernization  that  includes 
work  that  is  necessary  to  reoccupy  the 
vacant  unit,  and  in  which  one  of  the 
following  conditions  is  met: 

(1)  The  unit  is  under  construction  (.e., 
the  construction  contract  has  been 
awarded  or  force  account  work  has 
started);  or 

(2)  The  treatment  of  the  vacant  unit  is 
included  in  a  HUD-approved 
modernization  budget  (or  its  successor 
under  the  public  housing  Capital  Fund 
program),  but  the  time  period  for 
placing  the  vaccint  imit  under 
construction  has  not  yet  expired.  The 
PHA  must  place  the  vacant  unit  under 
construction  within  two  Federal  Fiscal 
Years  (FFYs)  after  the  FFY  in  which  the 
modernization  funds  are  approved. 

§990.103     Applicability  of  the  Operating 
Fund  Formula. 

(a)  General.  The  Operating  Fimd 
Formula  will  be  used  in  determining  the 
amounts  of  operating  subsidy  payable  to 
PHAs. 

(b)  Applicability  of  the  Operating 
Fund  Formula.  The  Operating  Fund 
Formula  is  applicable  to  all  PHA  rental 
units  under  Annual  Contributions 
Contracts.  The  Operating  Fiuid  Formula 
applies  to  PHAs  that  have  not  received 
operating  subsidy  payments  previously, 
but  are  eligible  for  such  payments  luider 
the  Operating  Fund  Formula. 


(c)  Inapplicability  of  the  Operating 
Fund  Formula.  The  Operating  Fimd 
Formula,  as  described  in  this  part,  is  not 
applicable  to  Indian  Housing,  the 
Section  23  Leased  Housing  Program,  the 
Section  23  Housing  Assistance 
Payments  Program,  the  Section  8 
Housing  Assistance  Payments  Program, 
the  Mutual  Help  Program,  or  the 
Turnkey  III  or  Turnkey  IV 
Homeownership  Opportunity  Programs. 

(d)  Applicability  of  the  Operating 
Fund  Formula  to  the  PHAs  of  the  Virgin 
Islands,  Puerto  Rico,  Guam,  and  Alaska. 
(l)  The  following  provisions  of  this 
subpart  A  are  applicable  to  housing 
owned  by  the  PHAs  of  the  Virgin 
Islands,  Puerto  Rico,  Guam,  and  Alaska: 

(i)  The  definition  of  "other  income"  at 
§990.102; 

(ii)  Section  990.105  (Computation  of 
allowable  expense  level).  However, 
§  990.105(e)  (Computation  of  FHA-based 
operating  expense  level  for  application 
in  FY  2001)  does  not  apply  to  these 
PHAs; 

(iii)  Section  990.105(f)  (Flood 
insiu-ance  adjustment  for  FY  2001); 

(iv)  Section  990.108(e)  (Funding  for 
resident  participation  activities); 

(v)  Section  990.109(b)  (Computation 
of  projected  average  monthly  dwelling 
rental  income); 

(vi)  Section  990.110(b)  (Adjustments 
to  utilities  expense  level);  and 

(vii)  Section  990.116  (Increases  in 
dwelling  rental  income). 

(2)  With  the  exception  of  the 
provisions  listed  in  paragraph  (d)(1)  of 
this  section,  the  Operating  Fund 
Formula  is  not  applicable  to  the  PHAs 
of  the  Virgin  Islands,  Puerto  Rico,  Guam 
and  Alaska.  Operating  subsidy 
payments  to  these  PHAs  are  made  in 
accordance  with  subpart  B  of  this  part. 

(e)  Financial  management,  monitoring 
and  reporting.  The  financial 
management  system,  monitoring  and 
reporting  on  program  performance  and 
financial  reporting  will  be  in 
compliance  with  24  CFR  85.20,  85.40 
and  85.41  except  to  the  extent  that  HUD 
requirements  provide  for  additional 
specialized  procediues  which  are 
determined  by  HUD  to  be  necessary  for 
the  proper  management  of  the  program 
in  accordance  with  the  requirements  of 
the  U.S.  Housing  Act  of  1937  and  the 
Annual  Contributions  Contracts 
between  the  PHAs  and  HUD. 

§990.104  Determination  of  amount  of 
op>erating  subsidy  under  the  Operating 
Fund  Formula. 

(a)  The  amount  of  operating  subsidy 
for  which  each  PHA  is  eligible  shall  be 
determined  as  follows:  The  Projected 
Operating  Income  Level  is  subtracted 
from  the  total  expense  level  (Allowable 


Expense  Level  plus  Utilities  Expense 
Level).  These  amounts  are  per  imit  per 
month  dollar  amounts,  and  must  be 
multiplied  by  the  Unit  Months 
Available.  Transition  Funding,  if 
applicable,  and  other  costs  as  specified 
in  §  990.108  are  then  added  to  this  total 
in  order  to  determine  the  total  amount 
of  operating  subsidy  for  the  Requested 
Budget  Year,  exclusive  of  consideration 
of  the  cost  of  an  independent  audit.  As 
an  independent  operating  subsidy 
eligibility  factor,  a  PHA  may  receive 
operating  subsidy  in  an  amount, 
approved  by  HUD,  equal  to  the  actual 
cost  of  an  independent  audit  to  be 
prorated  to  operations  of  the  PHA- 
owned  rental  housing.  See  §990.110 
regarding  adjustments. 

(b)  In  tne  case  of  a  PHA  development 
involving  the  acquisition  of  scattered 
site  housing,  the  PHA  may  submit,  and 
HUD  shall  review  and  approve,  a  <^ 
revised  Development  Cost  Budget  (or  its 
successor  under  the  public  housing 
Capital  Fimd  program)  reflecting  the 
number  of  units  that  were  occupied 
during  the  previous  six  months,  and  the 
Unit  Months  Available  used  in  the 
calculation  of  operating  subsidy 
eligibility  shaU  be  revised  to  include  the 
number  of  months  the  new/acquired 
units  are  actually  occupied. 

(c)  A  special  phase-aown  of  subsidy 
to  PHAs  is  applicable  when  demolition 
of  imits  is  approved  by  HUD.  See 
§990.114. 

(d)  The  calculation  of  operating 
subsidy  for  a  PHA  in  the  Moving  to 
Work  demonstration  program  shall  be 
made  in  accordance  with  the  applicable 
Moving  to  Work  Agreement,  and  any 
amendments  to  such  agreements,  as  may 
be  approved  by  HUD. 

§990.105    Computation  of  allowabte 
expense  level. 

The  PHA  shall  compute  its  Allowable 
Expense  Level  using  forms  prescribed 
by  HUD,  as  follows: 

(a)  Computation  of  Base  Year  Expense 
Level.  The  Base  Year  Expense  Level 
includes  Payments  in  Lieu  of  Taxes 
(PILOT)  required  by  a  Cooperation 
Agreement  even  if  PILOT  is  not 
included  in  the  Operating  Budget  for  the 
Base  Year  because  of  a  waiver  of  the 
requirements  by  the  local  taxing 
jurisdiction(s).  The  Base  Year  &cpense 
Level  includes  all  other  operating 
expenditures  as  reflected  in  the  PHA's 
Operating  Budget  for  the  Base  Year 
except  the  following: 

(1)  Utilities  expense; 

(2)  Cost  of  an  independent  audit; 

(3)  Adjustments  applicable  to  budget 
years  before  the  Base  Year; 

(4)  Expenditures  supported  by 
supplemental  subsidy  payments 
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applicable  to  budget  years  before  the 
Base  Year; 

(5)  All  other  expenditures  which  are 
not  normal  fiscal  year  expenditiu-es  as  to 
amount  or  as  to  the  purpose  for  which 
expended; and 

(e)  Expenditures  which  were  funded 
from  a  nonrecurring  source  of  income. 

(b)  Adjustment.  In  compliance  with 
the  above  six  exclusions,  the  PHA  shall 
adjust  the  AEL  by  excluding  any  of 
these  items  from  the  Base  Year  Expense 
Level  if  this  has  not  already  been 
accomplished.  If  such  adjustment  is 
made  in  the  second  or  some  subsequent 
fiscal  year  of  receipt  of  operating 
subsidy  under  this  part,  the  AEL  shall 
be  adjusted  in  the  year  in  which  the 
adjustment  is  made,  but  the  adjustment 
shall  not  be  applied  retroactively.  If  the 
PHA  does  not  make  these  adjustments, 
the  HUD  Field  Office  shall  compute  the 
adjustments. 

(c)  Computation  of  Formula  Expense 
Level.  The  PHA  shall  compute  its 
Formula  Expense  Level  in  accordance 
with  a  HUD-prescribed  formula  that 
estimates  the  cost  of  operating  an 
average  unit  in  a  particular  PHA's 
inventory.  It  uses  weights  and  a  Local 
Inflation  Factor  assigned  each  year  to 
derive  a  Formula  Expense  Level  for  the 
current  year  and  the  requested  budget 
year.  The  formula  is  the  sum  of  the 
following  six  numbers  and  the  weights 
of  the  formula  and  the  formula  are 
subject  to  updating  by  HUD: 

(1)  The  number  of  pre-1940  rental 
units  occupied  by  poor  households  in 
1980  as  a  percentage  of  the  1980 
population  of  the  community  multiplied 
by  a  weight  of  7.954.  This  census-based 
statistic  applies  to  the  coimty  of  the 
PHA,  except  that,  if  the  PHA  has  80% 

or  more  of  its  units  in  an  incorporated 
city  of  more  than  10,000  persons,  it  uses 
city-specific  data.  County  data  will 
exclude  data  for  any  incorporated  cities 
of  more  than  10,000  persons  within  its 
boundaries. 

(2)  The  Local  Government  Wage  Rate 
multiplied  by  a  weight  of  116.496.  The 
wage  rate  used  is  a  figiu-e  determined  by 
the  Bureau  of  Labor  Statistics.  It  is  a 
county-based  statistic,  calibrated  to  a  * 
unit-weighted  PHA  standard  of  1.0.  For 
multi-county  PHAs,  the  local 
government  wage  is  unit- weighted.  For 
this  formula,  the  local  government  wage 
index  for  a  specific  county  cannot  be 
less  than  85%  or  more  than  115%  of  the 
average  local  government  wage  for 
counties  of  comparable  population  and 
metro/non-metro  status,  on  a  state-by- 
state  basis.  In  addition,  for  counties  of 
more  than  150,000  population  in  1980, 
the  local  government  wage  cannot  be 
less  than  85%  or  more  than  115%  of  the 
wage  index  of  private  employment 


determined  by  the  Bureau  of  Labor 
Statistics  and  the  rehabilitation  cost 
index  of  labor  and  materials  determined 
by  the  R.S.  Means  Construction  Cost 
Index. 

(3)  The  lesser  of  the  current  niunber 
of  the  PHA's  two  or  more  bedroom  units 
available  for  occupancy,  or  15,000  units, 
multiplied  by  a  weight  of  .002896. 

(4)  The  current  ratio  of  the  number  of 
the  PHA's  two  or  more  bedroom  units 
available  for  occupancy  in  high-rise 
family  projects  to  the  number  of  all  the 
PHA's  units  available  for  occupancy 
multiplied  by  a  weight  of  37.294.  For 
this  indicator,  a  high-rise  family  project 
is  defined  as  averaging  1.5  or  more 
bedrooms  per  unit  available  for 
occupancy  and  averaging  35  or  more 
units  available  for  occupancy  per 
building  and  containing  at  least  one 
building  with  units  available  for 
occupancy  that  is  5  or  more  stories  high. 

(5)  The  ciurent  ratio  of  the  number  of 
the  PHA's  three  or  more  bedroom  units 
available  for  occupancy  to  the  number 
of  all  the  PHA's  units  available  for 
occupancy  midtiplied  by  a  weight  of 
22.303. 

(6)  An  equation  calibration  constant 
of  -  .2344. 

(d)  Computation  of  Allowable 
Expense  Level  (AEL).  The  PHA  shall 
compute  its  Allowable  Expense  Level  as 
follows: 

( 1 )  AEL  for  first  budget  year  of 
operating  subsidy  under  this  part  where 
Base  Year  Expense  Level  does  not 
exceed  the  top  of  the  range.  Every  PHA 
whose  Base  Year  Expense  Level  is  less 
than  the  top  of  the  range  shall  compute 
its  AEL  for  the  first  budget  year  of 
operating  subsidy  under  this  part  by 
adding  the  following  to  its  Base  Year 
Expense  Level  (before  adjustments 
under  §990.110): 

(i)  Any  increase  approved  by  HUD  in 
accordance  with  §  990.110; 

(ii)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  Base 
Year  and  the  Formula  Expense  Level  for 
the  first  budget  year  of  operating 
subsidy  under  this  part;  and 

(iii)  The  sum  of  the  Base  Year 
Expense  Level,  and  any  amounts 
described  in  paragraphs  (d)(1)  (i)  and  (ii) 
of  this  section  multiplied  by  the  Local 
Inflation  Factor. 

(2)  AEL  for  first  budget  year  of 
operating  subsidy  under  this  part  where 
Base  Year  Expense  Level  exceeds  the 
top  of  the  range.  Every  PHA  whose  Base 
Year  Expense  Level  exceeds  the  top  of 
the  range  shall  compute  its  AEL  for  the 
first  budget  year  of  operating  subsidy 
under  this  part  by  adding  the  following 
to  the  top  of  the  range  (not  to  its  Base 
Year  Expense  Level,  as  in  paragraph 
(d)(1)  of  this  section): 


(i)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  Base 
Year  and  the  Formula  Expense  Level  for 
the  first  budget  year  of  operating 
subsidy  under  this  part; 

(ii)  The  sum  of  the  figure  equal  to  the 
top  of  the  range  and  the  increase 
(decrease)  described  in  paragraph 
(d)(2)(i)  of  this  section,  multiplied  by 
the  Local  Inflation  Factor.  (If  the  Base 
Year  Expense  Level  is  above  the  AEL, 
computed  as  provided  above,  the  PHA 
may  be  eligible  for  Transition  Funding 
under  §990.106.) 

(3)  AEL  for  first  budget  year  of 
operating  subsidy  under  this  part  for  a 
new  project.  A  new  project  of  a  new 
PHA  or  a  new  project  of  an  existing 
PHA  that  the  PHA  decides  to  place 
under  a  separate  ACC,  which  did  not 
have  a  sufficient  number  of  units 
available  for  occupancy  in  the  Base  Year 
to  have  a  level  of  operations 
representative  of  a  full  fiscal  year  of 
operation  is  considered  to  be  a  "new 
project."  The  AEL  for  the  first  budget 
year  of  operating  subsidy  under  this  part 
for  a  "new  project"  will  be  based  on  the 
AEL  for  a  comparable  project,  as 
determined  by  the  HUD  Field  Office. 
The  PHA  may  suggest  a  project  or 
projects  it  believes  to  be  comparable.  In 
determining  what  constitutes  a  "new 
project"  under  this  paragraph,  HUD  will 
be  guided  by  its  public  housing 
development  regulations  at  24  CFR  part 
941. 

(4)  Adjustment  of  AEL  for  budget 
years  after  the  first  budget  year  of 
operating  subsidy  under  this  part.  HUD 
may  adjust  the  A£L  of  budget  years  after 
the  first  year  of  operating  subsidy  under 
this  part,  in  accordance  with  the 
provisions  of  §  990.105(b)  or 

§  990.108(c). 

(5)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
of  operating  subsidy  under  this  part.  For 
each  budget  year  after  the  first  budget 
year  of  operating  subsidy  under  this 
part,  the  AEL  shall  be  computed  as 
follows: 

(i)  The  AEL  shall  be  increased  by  any 
increase  to  the  AEL  approved  by  HUD 
under  §990. 108(c). 

(ii)  The  AEL  for  the  Current  Budget 
Year  also  shall  be  adjusted  as  follows: 

(A)  Increased  by  one-half  of  one 
percent  (.5%);  and 

(B)  If  the  PHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5%  or  1.000  units,  whichever  is  less, 
since  the  last  adjustment  to  the  AEL 
based  on  this  paragraph,  it  shall  use  the 
increase  (decrease)  between  the  Formula 
Expense  Level  calculated  using  the 
PHA's  characteristics  that  applied  to  the 
Requested  Year  when  the  last 
adjustment  to  the  AEL  was  made  based 
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on  this  peiragraph  and  the  Formula 
Expense  Level  calculated  using  the 
PFlA's  characteristics  for  the  Requested 
Budget  Year. 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (d)(5)(i)  and 
(ii)  of  this  section  shall  be  multiplied  by 
the  Local  Inflation  Factor. 

(6)  Adjustment  of  AELfor  budget 
years  after  the  first  budget  year  of 
operating  subsidy  under  this  part.  HUD 
may  adjust  the  AEL  of  budget  years  after 
the  first  year  of  operating  subsidy  under 
this  part,  in  accordance  with  the 
provisions  of  §  990.105(b)  or 
§  990.108(c). 

(e)  Computation  of  FHA-based 
operating  expense  level  (FHAEL)  for 
application  in  FY  2001.  (1)  HUD 
calculation  of  FHAEL.  For  every  PHA 
that  is  eligible  to  receive  operating 
subsidy  under  the  Operating  Fund 
Formula,  HUD  will  calculate  an  FHAEL 
(based  upon  FY  2000  data  and  for 
application  in  FY  2001)  as  follows: 

(i)  Step  1:  Calculation  of  average 
national  operating  cost.  HUD  will 
calculate  an  FHA-based  national  average 
cost  of  operating  a  two-bedroom  public 
housing  unit,  exclusive  of  utility  costs 
and  property  taxes.  The  average  national 
cost  will  be  calculated  using  privately 
managed  (FHA  multifamilv  insured 
and/or  assisted)  rental  housing  financial 
data  available  to  HUD  for  the  most 
recent  year  of  full  reporting  and 
adjusted  to  reflect  a  two-bedroom  size 
by  using  Section  8  Fair  Market  Rent 
(FMR)  relationships  (i.e.,  increase  or 
decrease  the  national  average  cost 
depending  on  whether  the  average  cost- 
weighted  bedroom  size  is  greater  or  less 
than  2.0  bedrooms  per  unit).  (See  24 
CFR  part  888  for  additional  information 
regarding  FMRs.) 

(ii)  Step  2:  Adjustment  of  average 
national  two-bedroom  operating  cost  for 
local  cost  differences.  HUD  will  adjust 
the  average  national  two-bedroom 
operating  cost  for  local  cost  differences 
using  the  location  adjustment  factors 
provided  in  the  R.S.  Means  Residential 
Construction  Costs  Index. 

(iii)  Step  3:  Adjustment  of  average 
national  operating  cost  for  PHA-specific 
bedroom-size  distribution.  For  each 
PHA,  HUD  will  further  adjust  the 
average  national  operating  cost  for  the 
bedroom  size  distribution  of  the  PHA 
using  Section  8  FMR  cost  relationships 
(i.e.,  increase  or  decrease  the  average 
national  cost  depending  on  whether  the 
average  cost-weighted  bedroom  size  for 
the  PHA's  inventor}'  is  greater  or  less 
than  2.0  bedrooms  per  unit). 

(iv)  Step  4:  Update  of  PHA-specific 
average  operating  cost  to  reflect  FY  2000 
costs.  HUD  will  update  this  PHA- 
specific  operating  cost  to  reflect 


increased  FY  2000  operating  costs  by 
using  the  Public  Housing  AEL  inflation 
factor. 

(2)  Availability  of  FHAEL  to  PHA. 
HUD  will  make  the  following 
information  available  to  each  PHA: 

(i)  FHAEL.  The  FHAEL  for  the  PHA; 

(ii)  PHA  bedroom  distribution.  The 
PHA  bedroom  distribution  used  to  make 
the  PHA-specific  bedroom  adjustment 
under  paragraph  (e)(l)(iii)  of  this 
section;  and 

(iii)  Base  average  national  cost.  The 
two-bedroom  base  average  national  cost 
calculated  under  paragraph  (e)(l)(i)  of 
this  section. 

(3)  L^se  of  FHAEL  for  FY  2000  for 
PHAs  with  less  than  500  units  under 
contract.  Each  PHA  with  less  than  500 
units  shall  review  the  FHAEL  and 
bedroom  distribution  provided  by  HUD, 
and  do  the  following: 

(i)  The  PHA  will  determine  if  the 
bedroom  size  distribution  used  by  HUD 
was  appropriate.  (A)  Mandatory 
recalculation.  If  the  bedroom  size 
distribution  calculated  by  the  PHA 
produces  a  weighted  average  bedroom 
size  that  differs  by  more  than  .02  from 
the  weighted  average  used  by  HUD,  the 
PHA  shall  recalculate  its  FY  2000 
FHAEL  using  the  two-bedroom  base 
average  national  operating  cost  provided 
by  HUD. 

(B)  Discretionary  recalculation.  If  the 
bedroom  size  distribution  calculated  by 
the  PHA  produces  a  weighted  average 
bedroom  size  that  differs  by  less  than 
.02  from  the  weighted  average  used  by 
HUD,  the  PHA  may  recalculate  its  FY 
2000  FHAEL  using  the  two-bedroom 
base  average  national  operating  cost 
provided  by  HUD. 

(ii)  Comparison  of  FHAEL  to  AEL.  The 
PHA  shall  compare  its  FHAEL  with  its 
approved  FY  2000  AEL. 

(iii)  If  the  PHA  has  less  than  250 
units.  PHAs  vdth  less  than  250  units 
shall  use  the  higher  of  their  current  AEL 
or  85%  of  the  FHAEL.  However,  in  no 
case  will  the  PHA  use  an  amoimt  that 
exceeds  120%  of  its  FHAEL  for 
purposes  of  FY  2001  subsidy 
determinations  under  the  Operating 
Fund  Formula  (see  paragraph  (e)(3)(v)  of 
this  section). 

(iv)  If  the  PHA  has  250-499  units. 
PHAs  with  250-^99  units  shall  use  the 
higher  of  their  current  AEL,  or  70%  of 
FHAEL.  However,  in  no  case  will  the 
PHA  use  an  amoimt  that  exceeds  120% 
of  its  FHAEL  for  purposes  of  FY  2001 
subsidy  determinations  uinder  the 
Operating  Fund  Formula  (see  paragraph 
(e)(3)(v)  of  this  section). 

(v)  //  the  PHA  mth  less  than  500  units 
has  an  AEL  greater  than  120%  of  its 
FHAEL.  If  a  PHA  with  less  than  500 
units  has  an  FY  2000  AEL  that  is  greater 


than  120%  of  its  FHAEL,  the  PHA  shall 
use  120%  of  its  FHAEL  in  place  of  its 
actual  FY  2000  AEL  for  purposes  of  FY 
2001  subsidy  determinations  under  the 
Operating  Fund  Formula. 

(4)  Use  of  FHAEL  for  FY  2000  for 
PHAs  with  more  than  500  units  under 
contract.  Each  PHA  with  more  than  500 
units  shall  review  the  FHAEL  arid 
bedroom  distribution  provided  by  HUD 
and  do  the  following: 

(i)  The  PHA  shall  determine  if  the 
bedroom  size  distribution  used  by  HUD 
was  appropriate.  (A)  Mandatory 
recalculation.  If  the  bedroom  size 
distribution  calculated  by  the  PHA 
produces  a  weighted  average  bedroom 
size  that  differs  by  more  than  .02  from 
the  weighted  average  used  by  HUD,  the 
PHA  shall  recalculate  its  FY'2000 
FHAEL  using  the  two-bedroom  base 
average  national  operating  cost  provided 
by  HUD. 

(B)  Discretionary  recalculation.  If  the 
bedroom  size  distribution  calculated  by 
the  PHA  produces  a  weighted  average 
bedroom  size  that  differs  by  less  than 
.02  irom  the  weighted  average  used  by 
HUD,  the  PHA  may  recalculate  its  FY 
2000  FHAEL  using  the  two-bedroom 
base  average  national  operating  cost 
provided  by  HUD. 

(ii)  Comparison  of  FHAEL  to  AEL.  The 
PHA  shall  compare  its  FHAEL  with  its 
approved  FY  2000  AEL. 

(iii)  //  the  PHA 's  FY  2000  AEL  is  less 
than  or  equal  to  85%  of  its  FHAEL.  If 
the  PHA's  FY  2000  AEL  is  less  than  or 
equal  to  85%  of  its  FHAEL,  the  PHA 
shall  use  its  FY  2000  AEL  for  purposes 
of  FY  2001  subsidy  determinations 
under  the  Operating  Fund  Formula. 

(iv)  //  the  PHA 's  FY  2000  AEL  is 
greater  than  85%  of  its  FHAEL.  If  the 
PHA's  FY  2000  AEL  is  greater  than  85% 
of  its  FHAEL,  the  PHA  shall  use  98.64% 
of  its  FY  2000  AEL  for  purposes  of 
calculating  its  FY  2001  subsidy 
determinations  under  the  Operating 
Fund  Formula. 

(v)  Inapplicability  of  AEL  reduction  to 
certain  PHAs.  The  AEL  reduction 
described  in  paragraph  (e)(4)(iv)  of  this 
section  does  not  apply  to  the  PHAs  of 
the  Virgin  Islands,  Puerto  Rico,  Guam 
and  Alaska.  These  PHAs  will  use  their 
FY  2000  AELs  for  purposes  of  FY  2001 
subsidy  determinations,  regardless  of 
whether  the  PHA's  AEL  is  greater  than 
85%  of  its  FHAEL. 

(vi)  Cap  on  AEL  value  reduction.  In 
no  instance  shall  a  PHA  subject  to  an 
AEL  reduction,  reduce  the  FY  2000  AEL 
value  used  in  calculating  its  FY  2001 
AEL  for  purposes  of  operating  subsidy 
determinations  to  a  value  less  than  85% 
of  its  FHAEL. 

(f)  Flood  insurance  adjustment  for  FY 
2001 .  To  simplify  the  calculation  of 
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operating  subsidy,  the  AEL  computation 
for  the  PHA's  fiscal  year  beginning  in 
2001  will  include  an  additional  step 
following  the  determination  made  in 
accordance  with  paragraphs  (a)  through 
(e)  of  this  section:  the  AEL  per  unit 
month  derived  in  accordance  with  those 
paragraphs  is  to  be  adjusted  by  adding 
the  flood  insurance  charge  per  unit 
month,  as  reflected  in  the  last  HUD 
approved  subsidy  calculation  for  FY 

2000.  This  adjustment  is  a  one-time 
permanent  adjustment  made  only  in  FY 

2001.  However,  if  the  flood  map  is 
revised  at  a  future  date,  HUD  will  adjust 
the  AEL  for  the  affected  PHAs  in 
accordance  with  this  paragraph. 

§990  106     Transition  funding  for 
excessively  high-cost  PHAs. 

(1)  Eligibility:  If  a  PHA's  Base  Year 
Expense  Level  exceeds  its  AEL  for  any 
budget  year  under  the  Operating  Fund 
Formula,  the  PHA  may  be  eligible  for 
Transition  Funding. 

(2)  Amounts.  Transition  Funding 
shall  be  an  amount  not  to  exceed  the 
difference  between  the  Base  Year 
Expense  Level  and  the  AEL  for  the 
Requested  Budget  Year,  multiplied  by 
the  number  of  Unit  Months  Available. 

(3)  Reduction  in  transition  funding. 
HUD  shall  have  the  right  to  discontinue 
payment  of  all  or  part  of  the  Transition 
Funding  in  the  event  HUD  at  any  time 
determines  that  the  PHA  has  not 
achieved  a  satisfactory  level  of 
management  efficiency,  or  is  not  making 
efforts  satisfactory  to  HUD  to  improve 
its  management  performance. 

§  990  1 07     Computation  of  utilities  expense 
level. 

(a)  Computation  of  the  utilities 
expense  level.  The  PHA's  Utilities 


Expense  Level  for  the  requested  Budget 
Year  shall  be  computed  by  multiplying 
the  Allowable  Utilities  Consumption 
Level  (AUCL)  per  unit  per  mondi  for 
each  utility,  determined  as  provided  in 
paragraph  (c)  of  this  section,  by  the 
projected  utility  rate  determined  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Utilities  rates.  (1)  The  current 
applicable  rates,  with  consideration  of 
adjustments  and  pass-throughs,  in  effect 
at  the  time  the  Operating  Budget  is 
submitted  to  HUD  will  be  used  as  the 
utilities  rates  for  the  Requested  Budget 
Year,  except  that,  when  the  appropriate 
utility  commission  has,  prior  to  the  date 
of  submission  of  the  Operating  Budget 
to  HUD,  approved  and  published  rate 
changes  to  be  applicable  during  the 
Requested  Budget  Year,  the  future 
approved  rates  may  be  used  as  the 
utilities  rates  for  the  entire  Requested 
Budget  Year. 

(2)  If  a  PHA  takes  action,  such  as 
wellhead  purchase  of  natural  gas,  or 
administrative  appeals  or  legal  action 
beyond  normal  public  participation  in 
rate-making  proceedings  to  reduce  the 
rate  it  pays  for  utilities  (including  water, 
fuel  oil,  electricity,  and  gas),  then  the 
PHA  will  be  permitted  to  retain  one-half 
of  the  cost  savings  diuing  the  first  12 
months  attributable  to  its  actions.  Upon 
determination  that  the  action  was  cost- 
effective  in  the  first  year,  the  PHA  may 
be  permitted  to  retain  one-half  the 
aimual  cost  savings,  if  the  actions 
continue  to  be  cost-effective.  See  also 
paragraph  (e)  of  this  section  and 
§  990.110(b). 

(c)  Computation  of  Allowable  Utilities 
Consumption  Level.  The  Allowable 
Utilities  Consumption  Level  used  to 


compute  the  Utilities  Expense  Level  of 
PHAs  for  the  Requested  Budget  Year 
generally  will  be  based  on  the 
availability  of  consumption  data.  For 
project  utilities  where  consumption  data 
are  available  for  the  entire  Rolling  Base 
Period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  Where  data  are  not  available  for 
the  entire  period,  the  computation  will 
be  in  accordance  with  paragraph  (c)(2) 
of  this  section,  unless  the  project  is  a 
new  project,  in  which  case  the 
computation  will  be  in  accordance  with 
paragraph  (c)(3)  of  this  section.  For  a 
project  where  the  PHA  has  taken  special 
energy  conservation  measures  that 
qualify  for  special  treatment  in 
accordance  with  paragraph  (f)(1)  of  this 
section,  the  computation  of  the 
Allowable  Utilities  Consumption  Level 
may  be  made  in  accordance  with 
paragraph  (c)(4)  of  this  section.  The 
AUCL  for  all  of  a  PHA's  projects  is  the 
sum  of  the  amounts  determined  using 
all  of  these  subparagraphs,  as 
appropriate. 

(1)  Rolling  Base  Period  System,  (i)  For 
project  utilities  with  consumption  data 
for  the  entire  Rolling  Base  Period,  the 
AUCL  is  the  average  amount  consumed 
per  unit  per  month  during  the  Rolling 
Base  Period  adjusted  in  accordance  with 
paragraph  (d)  of  this  section.  The  PHA 
shall  determine  the  average  amount  of 
each  of  the  utilities  consumed  during 
the  Rolling  Base  period  (i.e.,  the  36- 
month  period  ending  12  months  prior  to 
the  first  day  of  the  Requested  Budget 
Year). 

(ii)  An  example  of  a  rolling  base  is  as 
follows: 


PHA  Fiscal  Year  (affected  fiscal  year) 

Rolling  base  penod 

Beginning 

Ending 

Begins 

Ends 

1-1-01  

12-31-01  (1st  year)  . 
12-31-02  (2nd  year) 

1-1-97 
1-1-98 

12-31-99 

1-1-02  

12-31-00 

(2)  Alternative  method  where  data  is 
not  available  for  the  entire  Rolling  Base 
Period,  (i)  If  the  PHA  has  not 
maintained  or  cannot  recapture 
consumption  data  regarding  a  particular 
utility  from  its  records  for  the  whole 
Rolling  Base  Period  mentioned  in 
paragraph  (c)(1)  of  this  section,  it  shall 
submit  consumption  data  for  that  utility 
for  the  last  24  months  of  its  Rolling  Base 
Period  to  the  HUD  Field  Office  for 
approval.  If  this  is  not  possible,  it  shall 
submit  consumption  data  for  the  last  12 
months  of  its  Rolling  Base  Period.  The 
PHA  also  shall  submit  a  written 
explanation  of  the  reasons  that  data  for 


the  whole  Rolling  Base  Period  is 
unavailable. 

(ii)  In  those  cases  where  a  PHA  has 
not  maintained  or  cannot  recapture 
consiunption  data  for  a  utility  for  the 
entire  Rolling  Base  Period,  comparable 
consumption  for  the  greatest  of  either 
36,  24,  or  12  months,  as  needed,  shall 
be  used  for  the  utility  for  which  the  data 
is  lacking.  The  comparable  consumption 
shall  be  estimated  based  upon  the 
consumption  experienced  dinging  the 
Rolling  Base  Period  of  comparable 
project(s)  with  comparable  utility 
delivery  systems  and  occupancy.  The 
use  of  actual  and  comparable 


/ 
consumption  by  each  PHA,  other  than 
those  PHAs  defined  as  New  Projects  in 
paragraph  (c)(3)  of  this  section,  will  be 
determined  by  the  availability  of 
complete  data  for  the  entire  36-month 
Rolling  Base  Period.  Appropriate  utility 
consumption  records,  satisfactory  to 
HUD,  shall  be  developed  and 
maintained  by  all  PHAs  so  that  a  36- 
month  rolling  average  utility 
consumption  per  unit  per  month  under 
paragraph  (c)(1)  of  this  section  can  be 
determined. 

(iii)  If  a  PHA  cannot  develop  the 
consumption  data  for  the  Rolling  Base 
Period  or  for  12  or  24  months  of  the 
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Rolling  Base  Period,  either  from  its  own 
project(s)  data,  or  by  using  comparable 
consumption  data  the  actual  per  luiit 
per  month  (PUM)  utility  expenses  stated 
in  paragraph  (d)  of  this  section  shall  be 
used  as  the  Utilities  Expense  Level. 

(3)  Computation  of  Allowable  Utilities 
Consumption  Levels  for  New  Projects,  [i] 
A  New  Project,  for  the  purpose  of 
establishing  the  Rolling  Base  Period  and 
the  Utilities  Expense  Level,  is  defined  as 
either: 

(A)  A  project  which  had  not  been  in 
operation  during  at  least  12  months  of 
the  Rolling  Base  Period,  or  a  project 
which  enters  management  after  the 
Rolling  Base  Period  and  prior  to  the  end 
of  the  Requested  Budget  Year;  or 

(B)  A  project  which  during  or  after  the 
Rolling  Base  Period,  has  experienced 
conversion  from  one  energy  source  to 
another;  interruptable  service; 
deprogrammed  units;  a  svdtch  from 
resident-purchased  to  PHA-supplied 
utilities;  or  a  switch  from  PHA-supplied 
to  resident-purchased  utilities. 

(ii)  The  actual  consumption  for  New 
Projects  shall  be  determined  so  as  not  to 
distort  the  Rolling  Base  Period  in 
accordance  with  a  method  prescribed  by 
HUD. 

(4)  Freezing  the  Allowable  Utilities 
Consumption  Level,  (i)  Notwithstanding 
the  provisions  of  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  if  a  PHA 
underteikes  energy  conservation 
measures  that  are  approved  by  HUD 
under  paragraph  (f)  of  this  section,  the 
Allowable  Utilities  Consumption  Level 
for  the  project  and  the  utilities  involved 
may  be  frozen  during  the  contract 
period.  Before  the  AUCL  is  frozen,  it 
must  be  adjusted  to  reflect  any  energy 
savings  resulting  from  the  use  of  any 
HUD  funding.  The  AUCL  is  then  frozen 
at  the  level  calculated  for  the  year 
during  which  the  conservation  measures 
initially  will  be  implemented,  as 
determined  in  accordance  with 
paragraph  (f)  of  this  section. 

(ii)  If  the  AUCL  is  frozen  diuing  the 
contract  period,  the  annual  three-year 
rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
PHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consiunption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows: 

(A)  First  year:  The  energy 
consumption  during  the  year  before  the 
year  in  which  the  contract  ended  and 
the  energy  consumption  for  each  of  the 
two  years  before  installation  of  the 
energy  conservation  improvements; 

(B)  Second  year:  The  energy 
consumption  during  the  year  the 
contract  ended,  energy  consumption 
during  the  year  before  the  contract 


ended,  and  energy  consumption  during 
the  year  before  installation  of  the  energy 
conservation  improvements; 
(C)  Third  year:  The  energy 
consumption  during  the  year  after  the 
contract  ended,  energy  consumption 
during  the  year  the  contract  ended,  and 
energy  consiunption  during  the  year 
before  the  contract  ended. 

(d)  Utilities  expense  level  where 
consumption  data  for  the  full  Rolling 
Base  Period  is  unavailable.  If  a  PHA 
does  not  obtain  the  consumption  data 
for  the  entire  Rolling  Base  Period,  or  for 
12  or  24  months  of  the  Rolling  Base 
Period,  either  for  its  own  project(s)  or  by 
using  comparable  consumption  data  as 
required  in  paragraph  (c)(2)  of  this 
section,  it  shall  request  HUD  Field 
Office  approval  to  use  actual  PUM 
utility  expenses.  These  expenses  shall 
exclude  Utilities  Labor  and  Other 
Utilities  Expenses.  The  actual  PUM 
utility  expenses  shall  be  taken  from  the 
year-end  Statement  of  Operating 
Receipts  and  Expenditures,  Form  HUD- 
52599,  (Office  of  Management  and 
Budget  approval  nvunber  2577-0067) 
prepared  for  the  PHA  fiscal  year  which 
ended  12  months  prior  to  the  begiiming 
of  the  PHA  Requested  Budget  Year  (e.g., 
for  a  PHA  fiscal  year  begiiming  January 
1.  2001,  the  PHA  would  use  data  from 
the  fiscal  year  ended  December  31, 
1999).  Subsequent  adjustments  will  not 
be  approved  for  a  budget  year  for  which 
the  utility  expense  level  is  established 
based  upon  actual  PUM  utility 
expenses. 

(e)  Adjustments.  PHAs  shall  request 
adjustments  of  Utilities  Expense  Levels 
in  accordance  with  §  990.110(b),  which 
requfres  an  adjustment  based  upon  a 
comparison  between  actual  experience 
and  estimates  of  consumption  and  of 
utility  rates. 

(f)  Incentives  for  energy  conservation 
improvements.  If  a  PHA  undertakes 
energy  conservation  measiu^s 
(including  those  covering  water,  fuel  oil, 
electricity,  and  gas)  that  are  financed  by 
an  entity  other  than  the  Secretary',  such 
as  physical  improvements  financed  by  a 
loan  from  a  utility  or  governmental 
entity,  management  of  costs  under  a 
performance  contract,  or  a  shared 
savings  agreement  with  a  private  energy 
service  company,  the  PHA  may  qualify 
for  one  of  the  two  possible  incentives 
under  this  part.  For  a  PHA  to  qualify  for 
these  incentives,  HUD  approval  must  be 
obtained.  Approval  will  be  based  upon 

a  determination  that  payments  imder 
the  contract  can  be  funded  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  12  years. 

(1)  If  the  contract  allows  the  PHA's 
payments  to  be  dependent  on  the  cost 


savings  it  realizes,  the  PHA  must  use  at 
least  50%  of  the  cost  savings  to  pay  the 
contractor.  With  this  type  of  contract, 
the  PHA  may  take  advantage  of  a  frozen 
AUCL  under  paragraph  (c)(4)  of  this 
section,  and  it  may  use  the  full  amount 
of  the  cost  savings,  as  described  in 
§990.110(b)(2)(ii). 

(2)  If  the  contract  does  not  allow  the 
PHA's  payments  to  be  dependent  on  the 
cost  savings  it  realizes,  then  the  AUCL 
will  continue  to  be  calculated  in 
accordance  with  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  as 
appropriate;  the  PHA  will  be  able  to 
retain  part  of  the  cost  savings,  in 
accordance  with  §990.110(b)(2)(i);  and 
the  PHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level)  to  cover  the  cost  of  amortizing  the 
cost  of  the  energy  conservation 
measures  during  the  term  of  the 
contract,  in  accordance  with 
§  990.110(c). 

§990.108    Other  costs. 

(a)  Cost  of  independent  audits.  (1) 
Eligibility  to  receive  operating  subsidy 
for  independent  audits  is  considered 
separately  from  the  Operating  Fimd 
Formula.  However,  the  PHA  shall  not 
request,  nor  will  HUD  approve,  an 
operating  subsidy  for  the  cost  of  an 
independent  audit  if  the  audit  has 
afready  been  funded  by  subsidy  in  a 
prior  year. 

(2)  A  PHA  that  is  required  bv  the 
Single  Audit  Act  (31  U.S.C.  7501-7507) 
(see  24  CFR  part  85)  to  conduct  a  regular 
independent  audit  may  receive 
operating  subsidy  to  cover  the  cost  of 
the  audit.  The  actual  cost  of  an 
independent  audit,  applicable  to  the 
operations  of  PHA-owned  rental 
housing,  is  not  included  in  the 
Allowable  Expense  Level,  but  it  is 
allowed  in  full  in  computing  the 
amoimt  of  operating  subsidy  under 
§990.104,  above. 

(3)  A  PHA  that  is  exempt  from  the 
audit  requirements  imder  the  Single 
Audit  Act  (24  CFR  part  85)  may  receive 
operating  subsidy  to  offset  the  actual 
cost  of  an  independent  audit  chargeable 
to  operations  (after  the  End  of  the  Initial 
Operating  Period)  if  the  PHA  chooses  to 
have  an  audit. 

(b)(1)  Costs  attributable  to  units  that 
are  approved  for  deprogramming  and 
vacant  may  be  eligible  for  inclusion,  but 
must  be  limited  to  the  minimum 
services  and  protection  necessary  to 
protect  and  preserve  the  units  until  the 
units  are  deprogrammed.  Costs 
attributable  to  imits  temporarily 
unavailable  for  occupancy  because  the 
units  are  utilized  for  PHA-related 
activities  are  not  eligible  for  inclusion. 
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In  determining  operating  subsidy 
calculations  under  the  Operating  Fund 
Formula,  these  units  shall  not  be 
included  in  the  calculation  of  Unit 
Months  Available.  Units  approved  for 
deprogramming  shall  be  listed  by  the 
PHA,  and  supporting  dociunentation 
regarding  direct  costs  attributable  to 
such  units  shall  be  included  as  a  part  of 
the  Operating  Fund  Formula  calculation 
in  which  the  PHA  requests  operating 
subsidy  for  these  units.  If  the  PHA 
requires  assistance  in  this  matter,  the 
PHA  should  contact  the  HUD  Field 
Office. 

(2)  Units  approved  for  nondwelling 
use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
activities  are  eligible  for  operating 
subsidy  under  the  conditions  provided 
in  this  paragraph  {b)(2).  and  the  costs 
attributable  to  these  units  are  to  be 
included  in  the  operating  budget.  If  a 
unit  satisfies  the  conditions  stated 
below,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  number  of 
months  the  unit  is  devoted  to  such  use. 
Approval  will  be  given  for  a  period  of 
no  more  than  3  years.  HUD  may  renew 
the  approval  to  allow  payments  after 
that  period  only  if  the  PHA  can 
demonstrate  that  no  other  sources  for 
paying  the  non-utility  operating  costs  of 
the  unit  are  available.  The  conditions 
the  unit  must  satisfy  are: 

(i)  The  unit  must  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximizing  the 
number  of  employed  residents  or  for 
anti-drug  programs  directly  related  to 
ridding  the  development  of  illegal  drugs 
and  drug-related  crime.  The  activities 
must  be  directed  toward  and  for  the 
benefit  of  residents  of  the  development. 

(ii)  The  PHA  must  demonstrate  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality  and 
that  the  space  used  is  safe  and  suitable 
for  its  intended  use  or  that  the  resources 
are  committed  to  make  the  space  safe 
and  suitable. 

(iii)  The  PHA  must  demonstrate 
satisfactorily  that  other  funding  is  not 
available  to  pay  for  the  non-utility 
operating  costs.  All  rental  income 
generated  as  a  result  of  the  activity  must 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

(iv)  Operating  subsidy  may  be 
approved  for  only  one  site  (involving 
one  or  more  contiguous  units)  per 
public  housing  development  for 
economic  self-sufficiency  services  or 
anti-drug  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program.  Operating  subsidy  for  any 
additional  sites  per  development  can 
only  be  approved  by  HUD  Headquarters. 


(v)  The  PHA  must  submit  a 
certification  with  its  Operating  Fund 
Formula  Calculation  that  the  units  are 
being  used  for  the  purpose  for  which 
they  were  approved  and  that  any  rental 
income  generated  as  a  result  of  the 
activity  is  reported  as  income  in  the 
operating  subsidy  calculation.  The  PHA 
must  maintain  specific  documentation 
of  the  units  covered.  Such 
documentation  should  include  a  listing 
of  the  units,  the  street  addresses,  and 
project/management  control  numbers. 

(3)  Long-term  vacant  units  that  are  not 
included  in  the  calculation  of  Unit 
Months  Available  are  eligible  for 
operating  subsidy  in  the  Requested 
Budget  Year  at  the  rate  of  20%  of  the 
AEL.  Allowable  utility  costs  for  long 
term  vacant  units  will  continue  to  be 
funded  in  accordance  with  §  990.107. 

(c)  Costs  attributable  to  changes  in 
Federal  law  or  regulation.  In  the  event 
that  HUD  determines  that  enactment  of 
a  Federal  law  or  revision  in  HUD  or 
other  Federal  regulation  has  caused  or 
will  cause  a  significant  increase  in 
expenditures  of  a  continuing  nature 
above  the  Allowable  Expense  Level  and 
Utilities  Expense  Level,  HUD  may  in 
HUD's  sole  discretion  decide  to 
prescribe  a  procedure  imder  which  the 
PHA  may  apply  for  or  may  receive  an 
increase  in  operating  subsidy. 

(d)(1)  Costs  resulting  from 
combination  of  two  or  more  units.  When 
a  PHA  redesigns  or  rehabilitates  a 
project  and  combines  two  or  more  units 
into  one  larger  unit  and  the  combination 
of  units  resvdts  in  a  unit  that  houses  at 
least  the  same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  multiplied  by 
the  number  of  unit  months  not  included 
in  the  requested  year's  unit  months 
available  as  a  result  of  these 
combinations  that  have  occurred  since 
the  Base  Year.  The  number  of  people 
served  in  a  unit  will  be  based  on  the 
formula  ({2  x  No.  of  Bedrooms)  minus 
1),  which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  be  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

(2)  An  exception  to  paragraph  (d)(1)  of 
this  section  is  made  when  a  PHA 
combines  two  efficiency  units  into  a 
one-bedroom  unit.  In  these  cases,  the 
AEL  for  the  requested  year  shall  be 
multiplied  by  the  niunber  of  unit 
months  not  included  in  the  requested 
year's  unit  months  available  as  a  result 
of  these  combinations  that  have 
occurred  since  the  Base  Year. 

(e)  Funding  for  resident  participation 
activities — (1)  Funding  amount.  Each 
PHA  shall  include  in  the  operating 
subsidy  eligibility  calculation,  $25  per 


occupied  unit  per  year  for  resident 
participation  activities,  including  (but 
not  limited  to)  those  described  in  part 
964  of  this  title.  For  purposes  of  this 
section,  a  unit  may  be  occupied  by  a 
public  housing  resident,  a  PHA 
employee,  or  a  police  officer.  If,  in  any 
fiscal  year,  appropriations  are  not 
sufficient  to  meet  all  funding 
requirements  vmder  this  part,  then  the 
$25  will  be  subject  to  pro-ration. 

(2)  L^se  of  vacant  rental  units.  If  there 
is  no  community  or  rental  space 
available  for  providing  resident 
participation  activities,  HUD  may 
approve,  at  the  request  of  the  PHA,  the 
use  of  one  or  more  vacant  rental  units 
for  resident  participation  purposes.  A 
unit  that  satisfies  the  following 
conditions  will  be  eligible  for  operating 
subsidy  at  the  rate  of  the  AEL  for  the 
number  of  months  the  unit  is  devoted  to 
such  use: 

(i)  The  PHA  must  demonstrate  that 
safe  and  suitable  space  for  the  resident 
participation  activities  is  not  otherwise 
readily  available; 

(ii)  One  or  more  contiguous  units  may 
be  used  for  resident  participation 
activities.  However,  the  units  must  be 
located  on  a  single  site  per  public 
housing  development.  Further,  the 
number  of  units  involved  must  be  the 
minimum  necessary  to  support  the 
resident  participation  activities; 

(iii)  The  PHA  must  submit  a 
certification  with  its  Operating  Fund 
Formula  calculation  that  the  units  are 
being  used  for  the  purpose  for  which 
they  were  approved  and  that  any  rental 
income  generated  as  a  result  of  the 
activity  is  reported  as  income  in  the 
operating  subsidy  calculation;  and 

(iv)  The  PHA  must  maintain  specific 
documentation  of  the  units  covered. 
Such  documentation  must  include  a 
listing  of  the  units,  the  street  addresses, 
and  project/management  control 
numbers. 


§990.109 
level. 


Projected  operating  income 


(a)  Policy.  The  Operating  Fund 
Formula  determines  the  amount  of 
operating  subsidy  for  a  particular  PHA 
based  in  part  upon  a  projection  of  the 
actual  dwelling  rental  income  and  other 
income  for  the  particular  PHA.  The 
projection  of  dwelling  rental  income  is 
obtained  by  computing  the  average 
monthly  dwelling  rental  charge  per  unit 
for  the  PHA,  and  applying  an  upward 
trend  factor  (subject  to  updating).  This 
amount  is  then  multiplied  by  the 
Projected  Occupancy  Percentage  for  the 
Requested  Budget  Year.  There  are 
special  provisions  for  projection  of 
dwelling  rental  income  for  new  projects. 
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(b)  Computation  of  projected  average 
monthly  dwelling  rental  income — (1) 
General.  The  projected  average  monthly 
dwelling  rental  income  per  unit  for  the 
PHA  is  calculated  as  follows: 

(i)  Step  1:  Calculation  of  the  current 
year  and  three  year  averages.  The  PHA 
calculates: 

(A)  The  average  monthly  dwelling 
rental  charge  per  unit  for  the  current 
budget  year  (the  "current  year  average" 
calculated  in  accordance  with  paragraph 
(b)(2)  of  this  section);  and 

(B)  The  average  monthly  dwelling 
rental  charge  per  unit  for  the  current 
budget  year  and  the  immediate  past  two 
budget  years  (the  "three  year  average" 
calculated  in  accordance  with  paragraph 
(b)(3)  of  this  section). 

(ii)  Step  2:  Adjustment  for  any 
increase  in  dwelling  rental  income.  If 
the  current  year  average  is  greater  than 
the  three  year  average,  the  PHA  has 
increased  dwelling  rental  income.  If  a 
PHA  has  increased  dwelling  rental 
income,  it  shall  perform  the  following 
calculation.  The  PHA  shall: 

(A)  Subtract  the  three  year  average 
from  the  current  year  average; 

(B)  Divide  the  result  by  2;  and 

(C)  Add  this  sum  to  the  three  year 
average. 

(iii)  Step  3:  Calculating  the  amount  of 
increased  rental  revenue  that  may  be 
retained.  PHAs  shall  be  allowed  to 
retain  50%  of  any  increases  in  dwelling 
rental  income,  so  long  as  the  PHA  uses 
the  increased  revenue  for  the  provision 
of  resident-related  improvements  and 
services  as  described  ip  §990.116.  The 
retained  income  will  not  be  recognized 
in  the  PHA's  calculation  under  the 
Operating  Fund  Formula.  The  annual 
amount  of  increased  revenue  retained 
by  the  PHA  is  calculated  by  subtracting 
the  three  year  average  from  the  current 
year  average  and  multiplying  the  result 
by  the  projected  occupancy  percentage 
(see  §  990.109(b)(6)),  and  the  unit 
months  available  (see  §  990.102). 

(iv)  Step  4:  Applying  the  rental 
income  adjustment  factor.  The  lower  of 
the  amount  calculated  under  paragraph 
(b)(i)(A)  or  (b)(ii)  of  this  section  is  then 
adjusted  by  the  dwelling  rental  income 
adjustment  factor  described  in 
paragraph  (b)(5)  of  this  section. 

(2)  Average  monthly  dwelling  rental 
charge  per  unit,  (i)  The  average  monthly 
dwelling  rental  charge  per  unit  shall  be 
computed  using  the  total  dwelling 
rental  charges  for  all  Project  Units,  as 
shown  on  the  Tenant  Rent  Rolls  which 
the  PHA  is  required  to  maintain,  for  the 
first  day  of  the  month  which  is  six 
months  before  the  first  day  of  the 
Requested  Budget  Year.  However,  if  a 
(  hdnge  in  the  total  of  the  Rent  Rolls  has 
occurred  in  a  subsequent  month  which 


is  before  the  beginning  of  the  Requested 
Budget  Year,  and  before  the  submission 
of  the  Requested  Budget  Year 
calculation  of  operating  subsidy 
eligibility,  the  PHA  may  use  the  latest 
changed  Rent  Roll  for  the  purpose  of  the 
computation. 

(ii)  This  aggregate  dollar  amount  shall 
be  divided  by  the  number  of  occupied 
dwelling  units  as  of  the  same  date. 

(iii)  The  Rent  Roll  used  for  calculating 
the  projected  operating  income  level 
will  not  reflect  decreases  resulting  from 
the  PHA's  implementation  of  an 
optional  earned  income  exclusion 
authorized  by  the  explanation  of 
"annual  income"  in  24  CFR  5.609. 

(3)  Three  year  average  monthly 
dwelling  rental  charge  per  unit.  The 
three  year  average  monthly  dwelling 
rental  charge  shall  be  computed  by 
averaging  the  amounts  calculated  imder 
paragraph  (b)(2)  of  this  section  for  the 
current  budget  year  and  the  immediate 
past  two  budget  years. 

(4)  Changes  in  supply  of  utilities.  The 
PHA  must  adjust  the  rent  rolls  used  for 
purposes  of  the  calculations  described 
in  paragraphs  (b)(2)  and  (b)(3)  of  this 
section  to  reflect  any  change  from  PHA- 
paid  utilities  to  resident-paid  utilities, 
or  vice  versa,  between  the  rent  roll  date 
and  the  projected  budget  year. 

(5)  Dwelling  rental  income  adjustment 
factor  An  adjustment  factor  will  be 
applied  to  the  calculations  described  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section.  In  FY  2001,  the  inflation  factor 
will  be  3%.  In  subsequent  years,  the 
average  monthly  dwelling  rental  charge 
per  unit  will  be  increased  for  inflation 
using  a  HUD  supplied  adjustment  factor 
for  the  requested  budget  year  to  obtain 
the  projected  average  monthly  dwelling 
rental  charge  per  imit  of  the  PHA  for  the 
Requested  Budget  Year. 

(6)  Projected  occupancy  percentage. 
The  PHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  Project 
Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  General.  Using  actual  occupancy 
data  collected  before  the  start  of  the 
budget  year  as  a  beginning  point,  the 
PHA  will  develop  estimates  for  its 
Requested  Budget  Year  (RBY)  of:  how 
many  units  the  PHA  will  have  available 
for  occupancy;  how  many  of  the 
available  units  will  be  occupied  and 
how  many  will  be  vacant,  and  what  the 
average  occupancy  percentage  will  be 
for  the  RBY.  The  conditions  under 
which  the  RBY  occupancy  percentage 
will  be  used  as  the  projected  occupancy 
percentage  for  purposes  of  determining 
operating  subsidy  eligibility  are 
described  below. 

(ii)  High  Occupancy  PHA — No 
adjustments  necessary.  If  the  PHA's 


RBY  Occupancy  Percentage,  calculated 
in  accordance  with  §  990.117,  is  equal  to 
or  greater  than  97%,  the  PHA's 
Projected  Occupancy  Percentage  is  97%. 
If  the  PHA's  RBY  Occupancy  Percentage 
is  less  than  97%,  but  the  PHA 
demonstrates  that  it  will  have  an 
average  of  five  or  fewer  vacant  units  in 
the  requested  budget  year,  the  PHA  will 
use  its  RBY  Occupancy  Percentage  as  its 
projected  occupancy  percentage. 

(iii)  Adjustments  in  determining 
occupancy.  If  the  PHA's  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  PHA  has  more  than  5  vacant 
units,  the  PHA  will  adjust  its  estimate 
of  vacant  units  to  exclude  vacant  units 
undergoing  modernization  and  units 
that  are  vacant  due  to  circumstances 
and  actions  beyond  the  PHA's  control. 
After  making  this  adjustment,  the  PHA 
will  recalculate  its  estimated  vacancy 
percentage  for  the  RBY. 

(A)  High  Occupancy  PHA  after 
adjustment.  If  the  recalculated  vacancy 
percentage  is  3%  or  less  (or  the  PHA 
would  have  five  or  fewer  vacant  imits), 
the  PHA  will  use  its  RBY  Occupancy 
Percentage  as  its  projected  occupancy 
percentage. 

(B)  Low  Occupancy  PHA — adjustment 
for  long-term  vacancies.  If  the 
recalculated  vacancy  percentage  is 
greater  than  3%  (or  the  PHA  would  have 
more  than  5  vacant  units),  the  PHA  will 
then  further  adjust  its  RBY  Occupancy 
Percentage  by  excluding  from  its 
calculation  of  Unit  Months  Available 
(UMAs),  those  unit  months  attributable 
to  imits  that  have  been  vacant  for  longer 
than  12  months  that  are  not  vacant  units 
undergoing  modernization  or  are  not 
units  vacant  due  to  circumstances  and 
actions  beyond  the  PHA's  control. 

(iv)  Low  Occupancy  PHA  after  all 
adjustments.  A  PHA  that  has 
determined  its  RBY  Occupancy 
Percentage  in  accordance  with 
paragraph  (b)(6)(iii)(B)  of  this  section 
will  be  eligible  for  operating  subsidy  as 
follows: 

(A)  Long-term  vacancies  removed 
fitjm  the  calculation  of  UMAs  will  be 
eligible  to  receive  a  reduced  operating 
subsidy  calculated  at  20%  of  the  PHA's 
AEL. 

(B)  If  the  recalculated  RBY  Occupancy 
Percentage  is  97%  or  higher,  the  PHA 
will  use  97%. 

(C)  If  the  recalcidated  RBY  Occupancy 
Percentage  is  less  than  97%,  but  the 
vacancy  rate  after  adjusting  for  vacant 
units  undergoing  modernization  and 
units  that  are  vacant  due  to 
cfrcumstances  and  actions  beyond  the 
PHA's  control  is  3%  or  less  (or  the  PHA 
has  five  or  fewer  vacant  units),  the  PHA 
may  use  its  recalculated  RBY 
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Occupancy  Percentage  as  its  projected 
occupancy  percentage. 

(D)  If  the  recalculated  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  vacancy  percentage  is  greater 
than  3%  (or  the  PHA  has  more  than  five 
vacant  units)  after  adjusting  for  vacant 
units  undergoing  modernization  and 
units  that  are  vacant  due  to 
circumstances  and  actions  beyond  the 
PHA's  control,  the  PHA  will  use  97%  as 
its  projected  occupancy  percentage,  but 
will  be  allowed  to  adjust  the  97%  by  the 
number  of  vacant  units  undergoing 
modernization  and  units  that  are  vacant 
due  to  circumstances  and  actions 
beyond  the  PHA's  control.  For  a  small 
PHA  using  five  vacant  units  as  its 
occupancy  objective  for  the  RBY.  the 
PHA  will  determine  what  percentage 
five  units  represents  as  a  portion  of  its 
units  available  for  occupancy  and 
subtract  that  percentage  from  100%.  The 
result  will  be  used  as  the  PHA's 
projected  occupancy  percentage,  but  the 
PHA  will  be  allowed  to  adjust  the 
projected  occupancy  percentage  by 
vacant  units  undergoing  modernization 
and  units  that  are  vacant  for 
circumstances  and  actions  beyond  the 
PHA's  control. 

(c)  Projected  average  monthly 
dwelling  rental  charge  per  unit  for  new 
Projects.  The  projected  average  monthly 
dwelling  rental  charge  for  new  Projects 
which  were  not  available  for  occupancy 
during  the  budget  year  prior  to  the 
Requested  Budget  Year  and  which  will 
reach  the  End  of  the  Initial  Operating 
Period  (EIOP)  within  the  first  nine 
months  of  the  Requested  Budget  Year, 
shall  be  calculated  as  follows: 

(1)  If  the  PHA  has  another  Project  or 
Projects  under  management  which  are 
comparable  in  terms  of  elderly  and 
nonelderly  resident  composition,  the 
PHA  shall  use  the  projected  average 
monthly  dwelling  rental  charge  for  such 
Project  or  Projects. 

(2)  If  the  PHA  has  no  other  Projects 
which  are  comparable  in  terms  of 
elderly  and  nonelderly  resident 
composition,  the  HUD  Field  Office  will 
provide  the  projected  average  monthly 
dwelling  rental  charge  for  such  Project 
or  Projects,  based  on  comparable 
Projects  located  in  the  area.  ' 

(d)  Estimate  of  additional  dwelling 
rental  income.  After  implementation  of 
the  provisions  of  any  legislation  enacted 
or  any  HUD  administrative  action  taken 
subsequent  to  the  effective  date  of  these 
regulations,  which  affects  rents  paid  by 
residents  of  Projects,  HUD  may  adjust 
the  projected  average  monthly  dwelling 
rental  charge  per  unit  to  reflect  such 
change.  HUD  also  shall  have  complete 
discretion  to  reduce  or  increase  the 
operating  subsidy  approved  for  the  PHA 


current  fiscal  year  in  an  amount 
equivalent  to  the  change  in  the  rental 
income. 

(e)  PHA 's  estimate  of  other  income. 
All  PHAs  shall  estimate  Other  Income 
based  on  past  experience  and  a 
reasonable  projection  for  the  Requested 
Budget  Year,  which  estimate  shall  be 
subject  to  HUD  approval.  The  estimated 
total  amount  of  C5ther  Income,  as 
approved,  shall  be  divided  by  the 
number  of  Unit  Months  Available  to 
obtain  a  per  unit  per  month  amount. 

(f)  Projected  operating  income  level. 
The  projected  average  dwelling  rental 
income  per  unit  (calculated  under 
paragraphs  (b),  (c),  and  (d)  of  this 
section)  shall  be  added  to  the  estimated 
Other  Income  (calculated  under 
paragraph  (e)  of  this  section)  to  obtain 
the  Projected  Operating  Income  Level. 
This  amount  shall  not  be  subject  to  the 
provisions  regarding  program  income  in 
24  CFR  85.25. 

§990.110    Adjustments. 

Adjustment  information  submitted  to 
HUD  under  this  section  must  be 
accompanied  by  an  original  or  revised 
calculation  of  operating  subsidy 
eligibility. 

(a)  Adjustment  of  base  year  expense 
level— {\)  Eligibility.  A  PHA  with 
projects  that  have  been  in  management 
for  at  least  one  full  fiscal  year,  for  which 
operating  subsidy  is  being  requested 
under  the  Operating  Fund  Formula  for 
the  first  time,  may,  during  its  first 
budget  year  under  the  Operating  Fund 
Formula,  request  HUD  to  increase  its 
Base  Year  Expense  Level.  Included  in 
this  category  are  existing  PHAs 
requesting  subsidy  for  a  project  or 
projects  in  operation  at  least  one  full 
fiscal  year  imder  separate  ACC,  for 
which  operating  subsidy  has  never  been 
paid,  except  for  independent  audit 
costs.  This  request  may  be  granted  by 
HUD,  in  its  discretion,  only  where  the 
PHA  establishes  to  HUD's  satisfaction 
that  the  Base  Year  Expense  Level 
computed  under  §  990.105(a)  will  result 
in  operating  subsidy  at  a  level 
insufficient  to  support  a  reasonable 
level  of  essential  services.  The  approved 
increase  cannot  exceed  the  lesser  of  the 
per  unit  per  month  amount  by  which 
the  top  of  the  Range  exceeds  the  Base 
Year  Expense  Level. 

(2)  Procedure.  A  PHA  that  is  eligible 
for  an  adjustment  under  paragraph  (a)(1) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
under  a  particular  ACC,  at  the  time  it 
submits  the  calculation  of  operating 
subsidy  eligibility  for  the  first  budget 
year  under  the  Operating  Fund  Formula. 
Such  request  shall  be  submitted  to  the 
HUD  Field  Office,  which  will  review. 


modify  as  necessary,  and  approve  or 
disapprove  the  request.  A  request  under 
this  paragraph  must  include  a 
calculation  of  the  amount  per  unit  per 
month  of  requested  increase  in  the  Base 
Year  Expense  Level,  and  must  show  the 
requested  increase  as  a  percentage  of  the 
Base  Year  Expense  Level. 

(b)  Adjustments  to  Utilities  Expense 
Level.  A  PHA  receiving  operating 
subsidy  under  §990.104,  excluding 
those  PHAs  that  receive  operating 
subsidy  solely  for  independent  audit 
(§90. 168(a)),  must  submit  an  adjustment 
regarding  the  Utility  Expense  Level 
approved  for  operating  subsidy 
eligibility  purposes.  This  adjustment, 
which  will  compare  the  actual  utility 
expense  and  consumption  for  the  PHA 
fiscal  year  to  the  estimates  used  for 
subsidy  eligibility  purposes,  shall  be 
submitted  on  forms  prescribed  by  HUD. 
This  adjustment,  applicable  to  PHA 
fiscal  years  beginning  on  or  after 
January  1,  1999,  shall  be  submitted  to 
the  HUD  Field  Office  within  45  days 
after  the  close  of  the  PHA  fiscal  year 
that  is  being  adjusted.  Failure  to  submit 
the  required  adjustment  of  the  Utilities 
Expense  Level  by  the  due  date  may,  in 
the  discretion  of  HUD,  result  in  the 
withholding  of  approval  of  futiu-e 
obligation  of  operating  subsidies  and/or 
a  delay  in  the  recognition  of  the 
adjustment.  Adjustments  under  this 
section  normally  will  be  made  in  the 
operating  subsidy  calculation  for  the 
second  PHA  fiscal  year  following  the 
year  being  adjusted,  unless  a  repayment 
plan  is  necessary  as  noted  in  paragraph 
(d)  of  this  section. 

(1)  Rates.  A  change  in  the  Utilities 
Expense  Level  because  of  changes  in 
utility  rates-to  the  extent  funded  by  the 
operating  subsidy-will  result  in  an 
adjustment  of  future  operating  subsidy 
payments.  However,  where  the  rate 
reduction  covering  utilities,  such  as 
water,  fuel  oil,  electricity,  and  gas,  is 
directly  attributable  to  action  by  the 
PHA,  such  as  wellhead  piu"chase  of 
natiu-al  gas,  or  administrative  appeals  or 
legal  action  beyond  normal  public 
participation  in  rate-making 
proceedings,  then  the  PHA  will  be 
permitted  to  retain  one-half  of  the  cost 
savings  attributable  to  its  actions  for  the 
first  year  and,  upon  determination  that 
the  action  was  cost-effective  in  the  first 
year,  for  as  long  as  the  actions  continue 
to  be  cost-effective,  and  the  other  one- 
half  of  the  cost  savings  will  be  deducted 
from  operating  subsidy  otherwise 
payable. 

(2)  Consumption,  (i)  Generally,  75% 
of  any  decrease  in  the  Utilities  Expense 
Level  attributable  to  decreased 
consumption  after  adjustment  for  any 
utility  rate  change,  will  be  retained  by 
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the  PHA;  25%  will  be  offset  by  HUD 
against  subsequent  payment  of 
operating  subsidy. 

(ii)  However,  in  the  case  of  a  PHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as 
satisfying  the  requirements  of 
§990'l07(f)(l)  (regarding  non-HUD 
financed  incentives  for  energy 
conservation  improvements),  the  PHA 
operating  fund  eligibility  shall  reflect 
the  retention  of  100%  of  the  savings 
from  decreased  consumption  after 
payment  of  the  amount  due  the 
contractor  until  the  term  of  the 
financing  agreement  is  completed.  The 
decreased  consumption  is  to  be 
determined  by  adjusting  for  any  utility 
rate  changes  and  may  be  adjusted, 
subject  to  HUD  approval,  using  a 
heating  degree  day  adjustment  for  space 
heating  utilities.  The  savings  realized 
must  be  applied  in  the  following  order: 

(A)  Retention  of  up  to  50%  of  the  total 
savings  from  decreased  consumption  to 
cover  training  of  PHA  employees, 
counseling  of  residents.  PHA 
management  of  the  cost  reduction 
program  and  any  other  eligible  costs; 
and 

(B)  Prepayment  of  the  amoimt  due  the 
contractor  under  the  contract. 

(iii)  25%  of  an  increase  in  the  Utilities 
Expense  Level  attributable  to  increased 
consumption,  after  adjustment  for  any 
utility  rate  change,  will  be  reflected  in 
the  operating  subsidy  eligibility  for  the 
second  PHA  fiscal  year  following  the 
vear  being  adjusted,  in  accordance  vdth 
§990.111. 

(iv)  PHAs  are  encouraged  to: 

(A)  Provide  conservation  incentives 
and  training  to  residents  in  order  to 
realize  increased  utility  savings; 

(Bl  Share  information  with  residents 
regarding  changes  in  utility  costs  related 
to  rate  changes  and  to  changes  in 
consumption;  and 

(C)  Explain  to  residents  conservation 
benefits  and  impacts  of  excess 
consumption  on  the  operating  budget. 

(3)  Documentation.  Supporting 
documentation  substantiating  the 
requested  adjustments  shall  be  retained 
by  die  PHA  pending  HUD  audit. 

(c)  Energy-  consen'ation  financing.  If 
HUD  has  approved  an  energy 
conservation  contract  under 
§  990.107(f)(2).  then  the  PHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract,  subject  to  a 
maximum  annual  limit  equal  to  the  cost 
savings  for  that  year  and  a  maximum 
contract  period  of  12  years. 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 


(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  had  not  been 
undertaken  would  be  adjusted  for  any 
change  in  utility  rate  and  may  be 
adjusted,  subject  to  HUD  approval, 
using  a  heating  degree  day  adjustment 
for  space  heating  utilities; 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph  (b){2)(i) 
of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  the  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  under  this  paragraph  (c) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  PHA's  operating 
subsidy  eligibility  for  the  PHA's  next 
fiscal  year. 

(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  specified  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 
HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  PHA.  The 
contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 

(d)  Additional  HUD-initiated 
adjustments.  Notwithstanding  any  other 
provisions  of  this  subpart,  HUD  may  at 
any  time  meike  an  upward  or  downward 
adjustment  in  the  amount  of  the  PHA's 
operating  subsidy  as  a  residt  of  data 
subsequently  available  to  HUD  which 
alters  projections  upon  which  the 
approved  operating  subsidy  was  based. 
If  a  downward  adjustment  would  cause 
a  severe  financial  hardship  on  the  PHA, 
the  HUD  Field  Office  may  establish  a 
recovery  schedule  which  represents  the 
minimum  number  of  years  needed  for 
repayment. 

§990.111     Submission  and  approval  of 
operating  subsidy  calculations  and 
budgets. 

(a)  Required  documentation.  (1)  Prior 
to  the  beginning  of  its  fiscal  year,  the 
PHA  shall  prepare  an  operating  budget 
in  a  manner  prescribed  by  HUD.  The 
Board  of  Commissioners  shall  review 
and  approve  the  budget  by  resolution. 
Each  fiscal  year,  the  PHA  shall  submit 
to  the  HUD  Field  Office,  in  a  time  and 
manner  prescribed  by  HUD,  the 
approved  board  resolution  and  the 
required  operating  subsidy  eligibility 


calculation  forms.  The  PHA  shall 
submit  revised  calculations  in  support 
of  any  adjustments  based  on  procedures 
prescribed  by  HUD. 

(2)  HUD  may  direct  the  PHA  to 
submit  its  complete  operating  budget  if 
the  PHA  has  failed  to  achieve  certain 
specified  operating  standards,  or  for 
other  reasons  which  in  HUD's 
determination  threaten  the  PHA's  future 
serviceability,  efficiency,  economy,  or 
stability. 

(b)  HUD  operating  budget  review.  (1) 
The  HUD  Field  Office  will  perform  a 
detailed  review  on  operating  budgets 
that  are  subject  to  HUD  review  and 
approval.  If  the  HUD  Field  Office  finds 
that  an  operating  budget  is  incomplete, 
includes  illegal  or  ineligible 
expenditures,  mathematical  errors, 
errors  in  the  application  of  accounting 
procedures,  or  is  otherwise 
unacceptable,  the  HUD  Field  Office  may 
at  any  time  require  the  submission  by 
the  PHA  of  further  information 
regarding  an  operating  budget  or 
operating  budget  revision. 

(2)  When  the  PHA  no  longer  is 
operating  in  a  maimer  that  threatens  the 
future  serviceability,  efficiency, 
economy,  or  stability  of  the  housing  it 
operates,  HUD  vnll  notify  the  PHA  that 
it  no  longer  is  required  to  submit  a 
complete  operating  budget  to  HUD  for 
review  and  approval. 

(c)  Compliance  with  environmental 
review  requirements — (1)  General. 
Operating  subsidy  funds  made  available 
to  a  PHA  to  support  the  operation  and 
management  of  public  housing  are 
generally  for  activities  that  are  not 
subject  to  environmental  review 
requirements.  A  PHA,  however,  may  use 
public  housing  program  resources 
(including  operating  subsidy  funds, 
rental  and  nonrental  income,  and 
operating  reserves)  to  carry  out  non- 
routine  maintenance  and  capital 
expenditure  activities  that  may  require 
an  envirorunental  review,  as  those 
activities  are  defined  in  HUD's 
prescribed  Chart  of  Accoimts. 

(2)  Initial  operating  budget.  The  ACC 
requires  that  operating  expenditures 
may  not  be  incurred  except  pursuant  to 
an  approved  operating  budget.  Before 
the  funding  of  non-routine  maintenance 
and  capital  expenditure  activities  may 
be  incorporated  into  the  PHA's  initial 
operating  budget,  and  before  the  PHA 
may  commit  any  funds  to  such 
activities,  the  PHA  must  obtain  either: 

(i)  An  environmental  review  from  the 
Responsible  Entity  and  submit  and 
receive  HUD  approval  of  a  Request  for 
Release  of  Funds  under  part  58  of  this 
title,  or,  in  cases  where  HUD  has 
determined  to  do  an  environmental 
review  under  part  50  of  this  title,  the 
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PHA  must  obtain  an  environmental 
approval  from  HUD;  or 

(ii)  A  determination  from  the 
Responsible  Entity  under  part  58  of  this 
title  that  the  PHA's  proposed  non- 
routine  maintenance  and  capital 
expenditure  activities  are  exempt  from 
environmental  review  in  accordance 
with  §58.34(a)(12)  of  this  title. 

(3)  Revisions  to  operating  budget.  If 
subsequent  to  adoption  of  its  initial 
operating  budget,  a  PHA  determines  to 
undertake  a  new  non-routine 
maintenance  or  capital  expenditure 
activity,  the  PHA  must  obtain  an 
environmental  review  and  release  of 
funds,  HUD  environmental  approval,  or 
an  exemption  from  such  review,  as 
described  in  paragraph  (c)(2)  of  this 
section,  before  the  funding  of  the 
activity  may  be  incorporated  into  a 
revised  operating  budget  and  before  the 
PHA  may  conmiit  any  funds  to  such 
activities. 

(4)  Determination  of  exempt  activities. 
If  the  Responsible  Entity  documents  that 
a  proposed  non-routine  maintenance  or 
capital  expenditure  activity  is  an 
exempt  activity,  as  described  in  (c)(2)(ii) 
of  this  section,  no  further  action  is 
required  from  the  PHA  and  the  activity 
may  be  incorporated  into  the  PHA's 
initial  or  revised  operating  budget,  as 
appropriate. 

§990.112     Payments  procedure  for 
operating  subsidy  under  the  Operating 
Pund  Formula. 

(a)  General.  Subject  to  the  availability 
of  funds,  payments  of  operating  subsidy 
under  the  Operating  Fund  Formula  shall 
be  made  generally  by  electronic  funds 
transfers,  based  on  a  schedule  submitted 
by  the  PHA  and  approved  by  HUD.  The 
schedule  may  provide  for  several 
payments  per  month.  If  a  PHA  has  an 
unanticipated,  immediate  need  for 
disbxirsement  of  approved  operating 
subsidy,  it  may  make  an  informal 
request  to  HUD  to  revise  the  approved 
schedule.  (Requests  by  telephone  are 
acceptable.) 

(b)  Payments  procedure.  In  the  event 
that  the  amount  of  operating  subsidy 
has  not  been  determined  by  HUD  as  of 
the  beginning  of  a  PHA's  budget  year 
under  this  part,  annual  or  monthly  or 
quarterly  payments  of  operating  subsidy 
shall  be  made,  as  provided  in  paragraph 
(a)  of  thi«  section,  based  upon  the 
amount  of  the  PHA's  operating  subsidy 
for  the  previous  budget  year  or  such 
other  amount  as  HUD  may  determine  to 
be  appropriate. 

(c)  Availability  of  funds.  In  the  event 
that  insufficient  funds  are  available  to 
make  payments  approvable  under  the 
Operating  Fund  Formula  for  operating 
subsidy  payable  by  HUD,  HUD  shall 


have  complete  discretion  to  revise,  on  a 
pro  rata  basis  or  other  basis  established 
by  HUD,  the  amounts  of  operating 
subsidy  to  be  paid  to  PHAs. 

§990.113  Payments  of  operating  subsidy 
conditioned  upon  reexamination  of  income 
of  families  in  occupancy. 

(a)  Policy.  The  income  of  each  family 
must  be  reexamined  at  least  annually. 
PHAs  must  be  in  compUance  with  this 
reexamination  requirement  to  be  eligible 
to  receive  full  operating  subsidy 
payments. 

(b)  PHAs  in  compliance  with 
requirements.  Each  submission  of  the 
original  calculation  of  operating  subsidy 
eligibility  for  a  fiscal  year  shall  be 
accompanied  by  a  certification  by  the 
PHA  that  it  is  in  compliance  with  the 
aimual  income  reexamination 
requirements  and  that  rents  have  been 
or  will  be  adjusted  in  accordance  with 
current  HUD  requirements. 

(c)  PHAs  not  in  compliance  with 
requirements.  Any  PHA  not  in 
compliance  with  annual  income 
reexamination  requirement  at  the  time 
of  the  submission  of  the  calculation  of 
operating  subsidy  eligibility  shall 
furnish  to  the  HUD  Field  Office  a  copy 
of  the  procedure  it  is  using  to  attain 
compliance  and  a  statement  of  the 
number  of  families  that  have  undergone 
reexamination  during  the  twelve 
months  preceding  the  date  of  the 
Operating  Budget  submission,  or  the 
revision  thereof.  If,  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Field  Office  Director  determines  that 
the  PHA  is  not  substantially  in 
compliance  with  the  annual  income 
reexamination  requirement,  he  or  she 
shall  withhold  payments  to  which  the 
PHA  might  otherwise  be  entitled  under 
this  part,  equal  to  his  or  her  estimate  of 
the  loss  of  rental  income  to  the  PHA 
resulting  from  its  failure  to  comply  with 
those  requirements. 

§  990  1 1 4     Phase-down  of  subsidy  for  units 
approved  for  demolition. 

(a)  General.  Units  that  have  both  been 
approved  by  HUD  for  demolition  and 
been  vacated  in  FY  1995  and  after  wrill 
be  excluded  from  a  PHA's 
determination  of  Unit  Months  Available 
when  vacated,  but  they  will  remain 
eligible  for  subsidy  in  the  following 
way: 

(1)  For  the  first  twelve  months 
beginning  with  the  month  that  a  unit 
meets  both  conditions  of  being 
approved  for  demolition  and  vacant,  the 
full  AEL  will  be  allowed  for  the  luiit. 

(2)  During  the  second  twelve-month 
period  after  meeting  both  conditions, 
66%  of  the  AEL  will  be  allowed  for  the 
unit. 


(3)  During  the  third  twelve-month 
period  after  meeting  both  conditions, 
33%  of  the  AEL  will  be  allowed  for  the 
unit. 

(b)  Special  case  for  long-term  vacant 
units.  Units  that  have  been  vacant  for 
longer  than  12  months  when  they  are 
approved  for  demolition  are  eligible  for 
funding  equal  to  20%  of  the  AEL  for  a 
12-month  period. 

(c)  Treatment  of  units  replaced  with 
Section  8  Certificates  or  Vouchers.  Units 
that  are  replaced  with  Section  8 
Certificates  or  Vouchers  are  not  subject 
to  the  provisions  of  this  section. 

(d)  Treatment  of  units  replaced  with 
public  housing  units.  When  replacement 
conventional  public  housing  units 
become  eligible  for  operating  subsidy, 
the  demolished  unit  is  no  longer  eligible 
for  any  funding  under  this  section. 

(e)  Determination  of  what  units  are 
"replaced.  "For  purposes  of  this  section, 
replacements  are  applied  first  against 
units  that  otherwise  would  fall  in 
paragraph  (a)  of  this  section;  any 
remaining  replacements  should  be  used 
to  reduce  the  numb«;r  of  units  qualifying 
under  paragraph  (b)  of  this  section. 

(f)  Treatment  of  units  combined  with 
other  units.  Units  that  are  removed  from 
the  inventory  as  a  result  of  being 
combined  with  other  units  are  not 
considered  to  be  demolished  units  for 
this  purpose. 

§990.116    Increases  in  dwelling  rental 
income. 

(a)  General.  As  described  in 

§  990.109(b)(1),  PHAs  shall  be  allowed 
to  retain  50%  of  any  increases  in 
dwelling  rental  income,  so  long  as  the 
PHA  uses  the  increased  income  for  the 
provision  of  resident-related 
improvements  and  services.  The 
retained  income  will  not  be  recognized 
in  the  PHA's  calculation  under  the 
Operating  Fund  Formula. 

(b)  Eligible  uses  for  increased  rental 
revenue.  The  uses  for  the  retained 
income  must  be  developed  with  front 
end  resident  participation  and  ongoing 
input  and  shall  be  made  part  of  the  PHA 
plan  submission.  [See  24  CFR  part  903). 
Examples  of  eligible  uses  for  the 
retained  income  include,  but  are  not 
limited  to: 

(1)  Physical  and  management 
improvements  that  benefit  residents; 

(2)  Resident  self-sufficiency  services; 

(3)  Maintenance  operations; 

(4)  Resident  employment  and  training 
services; 

(5)  Resident  safety  and  security 
improvements  and  services;  and 

(6)  Optional  earned  income 
exclusions. 
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§990  117  Determinirig  actual  and 
requested  budget  year  occupancy 
percentages 

(aj  Actual  occupancy  percentage. 
When  submitting  Operating  Fund 
Formula  calculations  for  Requested 
Budget  Years,  the  PHA  shall  determine 
an  Actual  Occupancy  Percentage  for  all 
Project  Units  included  in  the  Unit 
Months  Available.  The  PHA  shall  have 
the  option  of  basing  this  option  on 
either: 

(1)  The  number  of  imits  occupied  on 
the  last  day  of  the  month  that  ends  6 
months  before  the  beginning  of  the 
Requested  Budget  Year;  or 

(2)  The  average  occupancy  during  the 
month  ending  6  months  before  the 
beginning  of  the  Requested  Budget  Year. 
If  the  PHA  elects  to  use  an  average 
occupancy  under  this  paragraph  (a)(2), 
the  PHA  shall  maintain  a  record  of  its 
computation  of  its  Actual  Occupancy 
Percentage. 

(b)  Requested  budget  year  occupancy 
percentage.  The  PHA  wrill  develop  a 
Requested  Budget  Year  Occupancy 
Percentage  by  taking  the  Actual 
Occupancy  Percentage  and  adjusting  it 
to  reflect  changes  up  or  dowTi  in 
occupancy  diu-ing  the  Requested  Budget 
Year  due  to  HUD-approved  activities 
such  as  units  undergoing 
modernization,  new  development, 
demolition,  or  disposition.  If  after  the 


submission  and  approval  of  the 
Operating  Fxmd  Formula  calculations 
for  the  Requested  Budget  Year,  there  are 
changes  up  or  down  in  occupancy 
because  of  modernization,  new 
development,  demolition  or  disposition 
that  are  not  reflected  in  the  Requested 
Budget  Year  Occupancy  Percentage,  the 
PHA  may  submit  a  revision  to  reflect  the 
actual  change  in  occupancy  due  to  these 
activities. 

(c)  Documentation  required  to  be 
maintained.  The  PHA  must  maintain 
and,  upon  HUD's  request,  make 
available  to  HUD  specific 
documentation  of  the  occupancy  status 
of  all  units,  including  long-term 
vacancies,  vacant  units  undergoing 
modernization,  and  units  vacant  due  to 
circumstances  and  actions  beyond  the 
PHA's  control.  This  documentation 
shall  include  a  listing  of  the  units,  street 
addresses,  and  project/management 
control  numbers. 

§990  120     Audit. 

PHAs  that  receive  financial  assistance 
under  this  part  shall  comply  with  the 
audit  requirements  in  24  CFR  part 
85.26.  If  a  PHA  has  failed  to  submit  an 
acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part,  HUD  may 
arrange  for,  and  pay  the  costs  of,  the 
audit.  In  such  circumstances,  HUD  may 
withhold,  from  assistance  otherwise 


payable  to  the  PHA  imder  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit,  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  PHA's  books  and  records  into 
auditable  condition.  The  costs  to  place 
the  PHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part. 

§990.121     Effect  of  rescission. 

If  there  is  a  rescission  of  appropriated 
funds  that  reduces  the  level  of  funding 
under  the  Public  Housing  Capital  Fund 
program,  to  the  extent  that  the  PHA  can 
document  that  it  is  not  possible  to 
complete  all  the  vacant  unit 
rehabilitation  in  the  PHA's  approved 
Annual  Statement,  the  PHA  may  seek 
and  HUD  may  grant  a  waiver  for  1  fiscal 
year  to  permit  full  eligibility  imder  the 
Operating  Fund  Formula  for  those  imits 
approved  but  not  funded.  (See  part  905 
of  this  title  for  additional  information 
regarding  the  Capital  Fimd  program.) 

Dated:  June  7,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[PR  Doc.  00-17026  Filed  7-7-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
Docket  No  FR-4586-1-01] 

RIN  2577-AC18 

Section  8  Housing  Choice  Voucher 
Program;  Expansion  of  Payment 
Standard  Protection 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Interim  rule. 

summary:  On  October  21.  1999,  HUD 
published  a  fined  rule  implementing  the 
statutory  merger  of  the  Section  8  tenant- 
based  and  certificate  programs  into  the 
new  Housing  Choice  Voucher  program. 
This  interim  rule  amends  HUD's 
regulations  governing  this  new  merger 
program  to  expand  the  regulatory 
payment  standard  protection  against 
subsidy  reduction.  The  October  21.  1999 
final  rule  limited  payment  standard 
protection  to  the  first  24  months  of  the 
lease  term.  The  interim  rule  provides 
that  a  family  is  not  subject  to  a  subsidy 
reduction  lantil  the  second  regular 
reexamination  of  family  income  and 
composition  following  the  payment 
standard  reduction.  This  protection 
extends  for  the  duration  of  the  lease 
term.  This  interim  rule  also  corrects  a 
typographical  error  contained  in  the 
October  21.  1999  final  rule. 
DATES:  Effective  Date:  August  9,  2000. 
Comment  Due  Date:  September  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  j.  Benoit,  Director,  Real  Estate 
and  Housing  Performance  Division, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Room  4220,  451  Seventh 
Street.  SW,  Washington,  DC  20410; 
telephone  (202)  708-0477,  extension 
4069  (this  is  not  a  toll-free  number). 
Hearing  or  speech  impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relav  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

i.  Background 

On  October  21,  1999  (64  FR  56894), 
HUD  published  a  final  rule 
implementing  the  Section  8  tenant- 
based  program  provisions  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 

1998  (Title  V  of  the  FY  1999  HUD 
Appropriations  Act;  Pub.L.  105-276, 
approved  October  21,  1998)  (referred  to 
as  the  "Public  Housing  Reform  Act").  Of 
particular  significance,  the  October  21, 

1999  final  rule  implemented  section  545 
of  the  Public  Housing  Reform  Act. 


Section  545  provides  for  the  complete 
merger  of  the  Section  8  tenant-based 
certificate  and  voucher  programs.  HUD's 
regulations  for  the  new  Section  8  merger 
program  (known  as  the  "Housing  Choice 
Voucher  program")  are  located  at  24 
CFR  part  982. 

The  October  21,  1999  final  rule 
became  effective  on  November  22,  1999. 
The  final  rule  was  preceded  by  HUD's 
publication  of  an  interim  rule  on  May 
14,  1999  (64  FR  56894).  The  final  rule 
took  into  consideration  the  public 
comments  received  on  the  interim  rule, 
and  most  of  the  changes  made  at  the 
final  rule  stage  were  in  response  to 
public  comment. 

n.  This  Interim  Rule 

The  October  21,  1999  final  rule 
amended  the  part  982  regulations  to 
provide  that  payment  standard 
protection  will  only  apply  during  the 
first  two  years  of  the  lease  term.  After 
the  first  two  years  of  the  lease,  a  family's 
subsidy  would  be  based  on  the 
appropriate  payment  standard 
determined  at  the  last  regular  annual 
reexamination  of  family  income. 

On  reconsideration,  HUD  believes 
that  this  provision  is  too  restrictive. 
HUD  wishes  to  provide  the  benefit  of 
protected  subsidy  levels  to  a  greater 
number  of  assisted  families — not  just  to 
new  participants  in  the  Housing  Choice 
Voucher  program,  or  assisted  families 
moving  to  a  new  unit.  HUD  believes 
payment  standard  protection  should 
extend  for  the  duration  of  the  lease 
term,  and  not  be  restricted  to  a  limited 
number  of  years. 

Accordingly,  HUD  is  amending  24 
CFR  part  982  to  expand  the  regulatory 
payment  standard  protection.  This 
interim  rule  provides  that  a  family  is  not 
subject  to  a  subsidy  reduction  until  the 
second  regular  reexamination  of  family 
income  and  composition  following  the 
payment  standard  reduction.  This 
protection  extends  for  the  duration  of 
the  lease  term. 

This  final  rule  also  corrects  a 
typographical  error  contained  in  the 
October  21,  1999  final  rule.  Specifically, 
the  interim  rule  corrects  §  982.501(c), 
which  mistakenly  provides  that  the 
provisions  of  §  982.521  apply  solely  to 
a  tenancy  under  the  Section  8  rental 
certificate  program. 

m.  Justification  for  Interim 
Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10,  however,  does  provide 
for  exceptions  from  that  general  rule 
where  HUD  finds  good  cause  to  omit 


advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  the  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest  "  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  contrary  to  the 
public  interest.  The  reasons  for  HUD's 
determination  are  as  follows. 

HUD  believes  that  the  limits  on 
payment  standard  protection 
established  by  the  October  21,  1999 
final  rule  are  too  restrictive.  The  interim 
rule  corrects  this  error  by  providing 
assisted  families  with  broader  and  more 
equitable  regulatory  safeguards  against 
reductions  in  subsidy.  Specifically,  the 
interim  rule  extends  the  regulatory 
payment  standard  protection  to  all 
assisted  families,  not  just  to  new 
program  participants  and  assisted 
families  moving  to  a  new  unit. 

Delaying  the  effectiveness  of  this 
interim  rule  to  solicit  prior  public 
comment  would  result  in  uncertainty 
among  PHAs  and  affected  families,  as 
PHAs  consider  adjustments  in  payment 
standards  under  the  e^Asting 
requirements  of  the  October  21,  1999 
final  rule  without  knowing  the  full 
scope  of  the  additional  regulatory 
changes  to  be  made  by  HUD.  Immediate 
effectiveness  of  this  interim  rule  will 
reduce  this  uncertainty,  and  will  allow 
PHAs  to  make  payment  standard 
adjustments  knowing  the  likely 
implications  of  these  decisions.  Neither 
PHAs  nor  Section  8  residents  will  be 
disadvantaged  by  the  change. 

HUD  also  notes  that  the  new  Housing 
Choice  Voucher  program  was 
implemented  through  an  extensive 
public  process,  including  three  public 
forums  across  the  nation,  as  well  as  the 
customary  notice  and  comment 
rulemaking  procedures. 

Although  HUD  believes  that  good 
cause  exists  to  publish  this  rule  for 
effect  without  prior  public  comment, 
HUD  recognizes  the  value  of  public 
comment  in  the  development  of  its 
regulations.  HUD  has,  therefore,  issued 
these  regulations  on  an  interim  basis 
and  has  provided  the  public  with  a  60- 
day  comment  period.  HUD  welcomes 
comment  on  the  regulatory  amendments 
made  by  this  interim  rule.  The  public 
comments  will  be  addressed  in  the  final 
rule. 

IV.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  OMB  determined 
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that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
prepared  on  the  October  21,  1999  final 
rule  in  accordance  with  the  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4223).  That  Finding  is  applicable 
to  this  interim  rule,  and  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
interim  rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  interim  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  interim  rule  is  exclusively 
concerned  with  public  housing  agencies 
that  administer  tenant-based  housing 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  Specifically, 
the  final  rule  would  establish 
requirements  governing  tenant-based 
assistance  for  an  eligible  family.  The 
interim  regulatory  amendments  would 
not  change  the  amount  of  funding 
available  under  the  Section  8  voucher 
program.  Accordingly,  the  economic 
impact  of  this  rule  will  not  be 
significant,  and  it  will  not  affect  a 
substantial  number  of  small  entities. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
interim  rule  would  not  have  federalism 
implications  and  would  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 


State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  interim  rule  does  not  impose, 
within  the  meaning  of  the  UMRA,  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  on  the  private 
sector. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Domestic  Assfstance 
number  for  this  program  is  14.855. 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Rent 
subsidies. 

Accordingly,  for  the  reasons 
discussed  in  the  preamble,  HUD  is 
amending  24  CFR  part  982  as  follows: 

PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  In  §  982.501(c),  revise  the  reference 
to  "982.520,  and  982.521"  to  read  "and 
982.520." 

3.  Amend  §  982.505  by  revising 
paragraphs  (c)(3),  (c)(4),  and  (c)(5)  to 
read  as  follows: 


§982  505     Voucher  teruney:  How  to 
calculate  housing  ass  I  stMWa  payment. 

***** 

(c)*   *   * 

(3)  Decrease  in  the  payment  standard 
amount  during  the  HAP  contract  term. 
If  the  amount  on  the  payment  standard 
schedule  is  decreased  during  the  term  of 
the  HAP  contract,  the  lower  payment 
standard  amount  generally  must  be  used 
to  calculate  the  monthly  housing 
assistance  payment  for  the  family 
begiiming  at  the  effective  date  of  the 
family's  second  regular  reexamination 
following  the  effective  date  of  the 
decrease  in  the  payment  standard 
amount.  The  PHA  must  determine  the 
payment  standard  for  the  family  as 
fallows. 

(i)  Step  1 :  At  the  first  regular 
reexamination  following  the  decrease  in 
the  payment  standard  amount,  the  PHA 
shall  determine  the  payment  standard 
for  the  family  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 


section  (using  the  decreased  pa\Tnent 
standard  amount). 

(ii)  Step  2  (first  reexamination 
payment  standard  amount):  The  PHA 
shall  compare  the  payment  standard 
amount  from  step  1  to  the  payment 
standard  amount  last  used  to  calculate 
the  monthly  housing  assistance 
payment  for  the  family.  The  payment 
standard  amount  used  by  the  PHA  to 
calculate  the  monthly  housing 
assistance  payment  at  the  first  regular 
reexamination  following  the  decrease  in 
the  payment  standard  amount  is  the 
higher  of  these  two  payment  standard 
amounts.  The  PHA  shall  advise  the 
family  that  the  application  of  the  lower 
payment  standard  amount  will  be 
deferred  until  the  second  regular 
reexamination  following  the  effective 
date  of  the  decrease  in  the  pajTnent 
standard  amount. 

(iii)  Step  3  (second  reexamination 
payment  standard  amount):  At  the 
second  regular  reexamination  following 
the  decrease  in  the  payment  standard 
amount,  the  lower  payment  standard 
amount  shall  be  used  to  calculate  the 
monthly  housing  assistance  payment  for 
the  family  unless  the  PHA  has 
subsequently  increased  the  payment 
standard  amount,  in  which  case  the 
payment  standard  amount  is  determined 
in  accordance  with  paragraph  (c)(4)  of 
this  section. 

(4)  Increase  in  the  payment  standard 
amount  during  the  HAP  contract  term. 
If  the  payment  standard  amoimt  is 
increased  during  the  term  of  the  HAP 
contract,  the  increased  payment 
standard  amount  shall  be  used  to 
calculate  the  monthly  housing 
assistance  payment  for  the  family 
beginning  at  the  effective  date  of  the 
family's  first  regidar  reexamination  on 
or  after  the  effective  date  of  the  increase 
in  the  payment  standard  amount. 

(5)  Change  in  family  unit  size  during 
the  HAP  contract  term.  Irrespective  of 
any  increase  or  decrease  in  the  payment 
standard  amount,  if  the  family  unit  size 
increases  or  decreases  during  the  HAP 
contract  term,  the  new  family  unit  size 
must  be  used  to  determine  the  payment 
standard  amount  for  the  family 
begiiming  at  the  family's  first  regular 
reexamination  following  the  change  in 
family  imit  size. 

Dated:  June  15.  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[PR  Doc.  00-17024  Filed  7-7-00;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  964 

[Docket  No.  FR-4501-F-02] 

RIN  2577-AC12 

Direct  Funding  of  Public  Housing 
Resident  Management  Corporations 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

summary:  On  October  21, 1999,  HUD 
published  a  proposed  rule  to  revise  its 
regulations  regarding  resident 
participation  and  resident  opportunities 
in  public  housing.  The  rule  proposed 
that  a  resident  management  corporation 
(RMC)  may  receive  capital  and 
operating  funds  from  HUD  if  the  RMC 
has  primary  management  responsibility 
for  the  public  housing  project  and  HUD 
determines  that  the  RMC  has  the 
capacity  to  effectively  discharge  such 
responsibility.  This  rule  makes  final  the 
policies  and  procedures  contained  in 
the  October  21.  1999  proposed  rule,  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule.  After  careful  consideration  of  all 
the  public  comments  received  on  the 
October  21.  1999  proposed  rule,  HUD 
has  decided  to  adopt  the  proposed  rule 
without  change. 

DATES:  Effective  Date:  August  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Blunt,  Associate  Deputy  Assistant 
Secretary.  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing.  451  Seventh  Street. 
SW.  Room  4226.  Washington.  DC  20410; 
telephone  (202)  619-8201  (this  is  not  a 
toll-free  telephone  number).  Persons 
v»rith  hearing  or  speech  disabilities  may 
access  this  number  via  TTY  by  calling 
the  free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION 

1.  Statutory'  Background 

A.  Resident  Management  of  Public 
Housing 

Section  20  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.)  (referred  to  as  the  "1937  Act") 
encourages  resident  management  of 
public  housing  projects  as  a  means  of 
improving  existing  living  conditions  in 
public  housing.  HUD  has  implemented 
section  20  in  its  regulations  at  24  CFR 
part  964  (entitled  "Tenant  Participation 
and  Tenant  Opportunities  in  Public 
Housing"). 

Under  section  20.  and  24  CFR  part 
964.  public  housing  residents  may  form 


resident  management  corporations 
(RMCs)  for  the  purposes  of  managing 
public  housing.  The  RMC  enters  into  a 
management  contract  with  the  public 
housing  agency  (PHA)  establishing  the 
respective  management  rights  and 
responsibilities  of  the  RMC  and  the 
PHA.  The  contract  may  provide  for  the 
RMC  to  perform  any  or  all  of  the 
management  functions  for  which  the 
PHA  is  responsible  to  HUD.  The 
performance  of  the  RMC  is  subject  to 
periodic  review  by  the  PHA  to  ensure 
that  the  RMC  complies  with  all 
applicable  requirements  and  standards 
of  performance. 

B.  Public  Housing  Reform 

On  October  21, 1998,  President 
Clinton  signed  into  law  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Title  V  of  the  Fiscal  Year  1999 
HUD  Appropriations  Act;  Public  Law 
105-276;  112  Stat.  2461.  2522)  (referred 
to  as  the  "Public  Housing  Reform  Act"). 
The  Public  Housing  Reform  Act 
constitutesa  substantial  overhaul  of 
HUD's  public  housing  and  Section  8 
assistance  programs.  The  changes  made 
by  the  Public  Housing  Reform  Act  are 
directed  at  revitalizing  and  improving 
HUD's  public  housing  and  Section  8 
tenemt-based  programs.  These  changes 
are  also  designed  to  provide  for  more 
resident  involvement,  and  to  increase 
resident  participation  and  awareness  in 
creating  and  maintaining  a  positive 
living  environment. 

n.  The  October  21, 1999  Proposed  Rule 

On  October  21.  1999  (64  FR  56890). 
HUD  published  a  proposed  rule  to 
amend  24  CFR  part  964.  The  purpose  of 
the  proposed  rule  was  to  implement  the 
statutory  changes  made  to  section  20  of 
the  1937  Act  made  by  section  532  of  the 
Public  Housing  Reform  Act.  Section  532 
of  the  Public  Housing  Reform  Act 
provides  for  the  direct  provision  of 
capital  and  operating  assistance  to  an 
RMC  if:  (1)  The  RMC  peUtions  HUD  for 
the  release  of  the  funds;  (2)  the 
management  contract  between  the  RMC 
and  the  PHA  provides  for  the  RMC  to 
assume  the  primary  management 
responsibilities  of  the  PHA;  and  (3) 
HUD  determines  that  the  RMC  has  the 
capability  to  effectively  discharge  such 
responsibilities. 

The  proposed  rule  provided  that  HUD 
would  consider  this  third  requirement 
to  be  satisfied  if  the  RMC  is  designated 
at  least  a  "standard  performer"  under 
the  Public  Housing  Assessment  System 
(PHAS)  (see  24  CFR  part  902);  and  the 
RMC  is  not  in  violation  of  any  financial, 
accounting,  procurement,  civil  rights, 
fair  housing,  or  other  program 
requirements  that  HUD  determines  call 


into  question  the  capability  of  the  RMC 
to  effectively  discharge  its 
responsibilities  under  the  contract. 

In  all  other  cases  where  direct  funding 
to  an  RMC  is  not  provided,  operating 
and  capital  funding  would  be  provided 
to  the  RMC  by  the  PHA.  If  HUD 
provides  direct  funding  to  an  RMC,  the 
PHA  would  not  be  responsible  for  the 
actions  of  the  RMC. 

In  addition  to  implementing  section 
532  of  the  Public  Housing  Reform  Act. 
the  October  21. 1999  proposed  rule  also 
proposed  to  make  one  clarifying  change 
to  24  CFR  part  964.  Specifically,  the  rule 
proposed  to  revise  §  964.225  (entitled 
"Resident  management  requirements") 
to  clarify  that  an  RMC  must  be  in 
compliance  with  any  local  licensing 
requirement,  or  other  local  requirement 
governing  the  qualifications  or 
operations  of  a  property  manager. 

The  preamble  to  the  October  21,  1999 
proposed  rule  provides  additional 
information  regarding  the  changes  to  24 
CFR  part  964. 

III.  This  Final  Rule 

This  final  rule  makes  effective  the 
policies  and  procedures  contained  in 
the  October  21.  1999  proposed  rule.  The 
public  comment  period  for  the  proposed 
rule  closed  on  December  20.  1999.  HUD 
received  three  public  comments  on  the 
proposed  rule.  Comments  were 
submitted  by  a  national  RMC 
organization,  a  law  firm  representing 
several  RMCs.  and  a  public  housing 
resident  council.  HUD  appreciates  the 
suggestions  offered  by  the  commenters 
and  carefully  considered  the  issues 
raised  by  them.  For  the  reasons 
discussed  below,  however,  HUD  has 
chosen  not  to  implement  their 
suggestions.  After  careful  consideration 
of  the  public  comments,  HUD  has 
decided  to  adopt  the  October  21,  1999 
proposed  rule  without  change.  This 
following  section  of  the  preamble 
presents  a  discussion  of  the  significant 
issues  raised  by  the  public  commenters 
and  HUD's  responses  to  their  comments. 

IV.  Discussion  of  the  Publi(  Comments 
Received  on  the  October  21,  1999 
Proposed  Rule 

A.  Support  for  Proposed  Rule 

One  of  the  commenters  expressed 
support  for  the  proposed  rule.  The 
commenter  wrote  that  it  "strongly 
support[s]  the  regulations  to  permit 
direct  funding  of  resident  management 
corporations  by  HUD."  The  commenter 
also  wrote  that  the  "direct  funding  of 
resident  management  corporations  is 
essential." 
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B.  Comments  Beyond  Scope  of  Proposed 
Rule 

As  discussed  above,  the  purpose  of 
the  October  21,  1999  proposed  rule  was 
to  implement  section  532  of  the  Public 
Housing  Reform  Act.  Several  of  the 
commenters  submitted  comjnents  that 
did  not  concern  the  direct  funding  of 
RMCs  and,  therefore,  were  beyond  the 
scope  of  the  proposed  rule.  For 
example,  one  of  the  commenters 
recommended  that  HUD  should  clarify 
what  comprises  a  duly  constituted  RMC. 
Two  commenters  suggested  that  the 
final  rule  should  provide  for  RMC 
participation  on  the  PHA's  board  of 
commissioners,  or  similar  governing 
body.  Another  commenter  suggested 
that  public  housing  management 
contracts  should  be  developed  with  the 
full  participation  of  RMCs  and  their 
national  organizations.  There  were  also 
several  other  public  conunents  that, 
although  suggesting  general  changes  to 
HUD's  resident  participation  regulations 
at  24  CFR  part  964,  did  not  concern  the 
proposed  regulatory  amendments 
described  in  the  October  21,  1999 
proposed  rule. 

HUD  thanks  these  commenters  for 
their  helpful  comments  and 
recommendations.  However,  since  these 
comments  do  not  concern  the  direct 
funding  of  RMCs,  HUD  has  not  revised 
the  proposed  rule  to  incorporate  the 
suggestions  made  by  the  commenters. 
These  comments  will  be  taken  into 
consideration  during  HUD's 
development  of  a  future  proposed  rule 
that  will  implement  the  other  resident 
related  amendments  made  by  the  Public 
Housing  Reform  Act. 

In  addition  to  providing  for  the  direct 
funding  of  RMCs,  the  Public  Housing 
Reform  Act  makes  various  other 
amendments  to  the  statutory 
requirements  regarding  resident 
participation  and  resident  opportunities 
in  public  housing.  For  example,  the 
Public  Housing  Reform  Act  requires  the 
participation  of  residents  on  the 
governing  board  of  a  PHA  (section  505 
1  if  the  Act)  and  provides  for  grant 
funding  of  services  for  public  housing 
residents  (section  538  of  the  Act). 

The  resident  board  membership 
requirements  established  by  section  505 
of  the  Act  have  been  implemented 
through  a  separate  final  rule  published 
on  October  21,  1999  (64  FR  56870).  The 
other  changes  made  by  the  Public 
Housing  Reform  Act  affecting  the  part 
964  requirements  will  be  the  subject  of 
a  separate  proposed  rulemaking.  HUD  is 
committed  to  the  development  of  this 
proposed  rule  with  the  active 
participation  of  public  housing 
residents.  HUD  will  solicit  resident 


input  through  the  scheduling  of  public 
forums,  solicitations  for  written 
comments,  and/or  other  appropriate 
means. 

HUD's  goal  in  undertaking  this  future 
rulemaking  is  to  develop  a  set  of  easy- 
to-understand  regulations  that  reflect 
the  meaningful  contributions  of  public 
housing  residents.  Accordingly,  the 
proposed  rule  will  not  only  implement 
statutorj^  amendments  made  by  the 
Public  Housing  Reform  Act,  but  will 
also  streamline  and  reorganize  24  CFR 
part  964  to  simplify  and  improve  the 
clarity  of  HUD's  resident  participation 
requirements. 

In  addition  to  rulemaking,  HUD  is 
also  taking  several  other  steps  to 
promote  effective  resident  participation 
in  public  housing  (see  Section  V.  of  this 
preamble,  below). 

C.  Comments  on  the  October  21,  1999 
Proposed  Rule 

Comment:  Standards  for  determining 
RMC  eligibility  for  direct  funding  should 
be  revised  to  allow  for  innovative 
changes  and  concepts.  Two  commenters 
objected  to  the  eligibility  standards 
described  in  the  proposed  rule.  The 
commenters  suggested  that  the  final  rule 
should  provide  greater  flexibility  in 
determining  RMC  eligibility  for  direct 
funding. 

HUD  Response.  As  noted  above, 
section  532  of  the  Public  Housing 
Reform  Act  establishes  the  conditions 
that  an  RMC  must  satisfy  in  order  to 
receive  direct  funding.  Specifically,  the 
statute  provides  that  an  RMC  may 
directly  receive  capital  and  operating 
assistance,  if:  (1)  The  RMC  petitions 
HUD  for  the  release  of  the  funds;  (2)  the 
management  contract  between  the  RMC 
and  the  PHA  provides  for  the  RMC  to 
assume  the  primary  management 
responsibilities  of  the  PHA;  and  (3) 
HLTD  determines  that  the  RMC  has  the 
capability  to  effectively  discharge  such 
responsibilities.  The  language  of  the 
October  21, 1999  proposed  rule,  and 
this  final  rule,  merely  track  the  statutory 
language  of  section  532. 

Only  the  third  requirement  described 
above  provides  HUD  with  discretion  in 
determining  whether  an  RMC  is  eligible 
to  receive  direct  funding.  This  final  rule 
provides  that  HUD  will  consider  this 
third  requirement  to  be  satisfied  if  the 
RMC  is  designated  at  least  a  "standard 
performer"  under  the  PHAS,  and  the 
RMC  is  not  in  violation  of  any  financial, 
accounting,  procurement,  civil  rights, 
fair  housing,  or  other  program 
requirements  that  HUD  determines  cedl 
into  question  the  capability  of  the  RMC 
to  effectively  discharge  its 
responsibilities  ujider  the  contract. 


This  third  requirement  will  not 
impose  any  new  requirements  on  RMCs. 
The  final  rule  reflects  existing 
performance  measiu'es  and  program 
requirements  that  RMCs  must  already 
comply  with.  For  example,  RMCs  are 
already  subject  to  the  PHAS 
performance  measiu^s  described  in  24 
CFR  part  902.  Further,  RMCs  are 
currently  required  to  comply  with  all 
applicable  program,  civil  rights,  and 
financial  requirements  as  a  condition  of 
assistance  under  HUD's  public  housing 
programs. 

'Although  HUD  welcomes  "innovative 
changes  and  concepts"  in  the 
development  of  its  regulations,  the 
commenters  did  not  provide  specific 
recommendations  for  HUD's 
consideration.  Fiulher.  HUD  believes 
that  the  use  of  the  existing  measures 
described  above  will  allow  HUD  to 
accurately  determine  RMC  management 
capability,  while  minimizing  the 
burdens  imposed  on  RMCs. 
Accordingly,  the  proposed  rule  has  not 
been  revised. 

Comment:  Determination  of  eligibility 
for  direct  funding  should  be  made  in 
consultation  with  RMCs.  One 
commenter  suggested  that  HUD  should 
be  required  to  consult  with  RMCs 
cvirrently  receiving  direct  funding,  or 
with  an  RMC  national  organization, 
before  making  a  determination  on  an 
RMCs  request  to  receive  direct  funding. 

HUD  Response.  Section  532  of  the 
Public  Housing  Reform  Act  provides 
that  an  RMC  is  eligible  for  direct 
funding  if  (among  other  requirements) 
"the  Secretary  determines  that  the 
[RMC]  has  the  capability  to  effectively 
discharge"  the  primary  management 
responsibiUties  of  the  PHA.  This 
statutory  language  makes  clear  that  the 
responsibility  for  determining  whether 
an  RMC  is  eligible  to  receive  direct 
capital  and  operating  assistance  rests 
with  the  Secretary. 

Further,  as  noted  in  the  response  to 
the  preceding  comment,  section  532 
establishes  very  specific  criteria  that 
HUD  must  use  in  determining  whether 
an  RMC  is  eligible  for  direct  funding. 
Where  the  statute  provides  HUD  with 
discretion,  HUD  has  chosen  to  rely  on 
ciirrent  and  familiar  requirements  (such 
as  compliance  with  the  PHAS  and 
appUcable  civil  rights  requirements). 
The  use  of  already  existing  measures 
will  allow  HUD  to  accurately  and 
expeditiously  determine  whether  an 
RMC  has  the  required  management 
capability  to  directly  receive  funding. 
The  establishment  of  an  additional 
consultation  procedure  has  the  potential 
to  unnecessarily  delay  HUD  eligibility 
determinations.  Accordingly,  HUD  has 
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not  adopted  the  suggestion  made  by  the 
commenter. 

Comment:  Final  rule  should  establish 
time  frame  for  HUD  approval  of  direct 
funding  requests.  Two  commenters 
suggested  that  the  final  rule  should 
provide  a  time  frame  "under  which 
HUD  must  respond  to  a  RMC's  request 
for  direct  funding."  One  of  the 
commenters  recommended  that  the  time 
period  not  be  longer  than  thirty  (30) 
days. 

HUD  Response.  HUD  has  not  adopted 
the  revision  recommended  by  these 
commenters.  HUD  will  endeavor  to 
process  all  RMC  petitions  for  direct 
funding  as  expeditiously  as  possible.  As 
noted  above,  HUD  will  rely  on  ciurent 
and  well-known  measiues  in 
determining  whether  an  RMC  is  eligible 
for  the  direct  receipt  of  capital  and 
operating  assistance.  The  use  of  these 
existing  requirements  will  facilitate 
HUD's  processing  of  RMC  petitions,  and 
help  to  ensure  that  HUD's  eligibility 
determinations  are  made  on  a  timely 
basis.  Therefore,  HUD  believes  that  the 
establishment  of  the  suggested  deadline 
is  unnecessary. 

Comment:  The  final  rule  should 
provide  mechanism  for  an  RMC  to 
appeal  a  HUD  denial  of  request  for 
direct  funding.  Two  commenters  made 
this  suggestion. 

HUD  Response.  HUD  has  not  adopted 
the  revision  recommended  by  these 
commenters.  HUD  would  prefer  to 
solicit  public  comment  before 
establishing  the  suggested  appeals 
process,  or  any  other  similar  procedural 
remedy  available  to  an  RMC  that  has 
been  denied  direct  assistance.  Rather 
than  delay  the  effectiveness  of  this  final 
rule  in  order  to  solicit  additional  public 
comment,  HUD  is  proceeding  to  finalize 
the  October  21,  1999  proposed  rule 
without  incorporating  the  commenter's 
recommendation.  HUD  will  more  fully 
consider  the  suggested  appeals 
mechanism  diu-ing  its  development  of 
the  future  proposed  rule  amending  24 
CFR  part  964  in  its  entirety. 

V.  HUD's  Ongoing  Efforts  To  Promote 
Effective  Resident  Participation 

To  further  promote  effective  resident 
participation  in  public  housing,  HUD  is 
taking  various  steps  to  promote  resident 
involvement  in  creating  and 
maintaining  a  positive  living 
environment.  As  discussed  above,  HUD 
is  developing  a  proposed  rule  that  will 
implement  the  resident  related 
amendments  made  by  the  Public 
Housing  Reform  Act.  HUD  is  committed 
to  developing  this  proposed  rule  with 
the  active  participation  of  public 
housing  residents.  HUD  is  taking  several 
other  steps  to  increase  resident 


participation  in  public  housing.  For 
example,  HUD  will  conduct  training  for 
resident  organizations  and  PHAs  on  the 
new  Public  Housing  Reform  Act. 

VI.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regidations  at  24 
CFR  part  50,  which  implement  section 
102{2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  final  rule  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The  final 
rule  is  exclusively  concerned  with 
public  housing  agencies  that  contract 
with  RMCs  for  the  management  and 
operation  of  specific  public  housing 
projects.  Specifically,  the  rule  would 
make  various  conforming  amendments 
to  24  CFR  part  964  (captioned  "Tenant 
Participation  and  Tenant  Opportunities 
in  Public  Housing")  to  reflect  statutory 
changes  made  by  the  Public  Housing 
Reform  Act.  Under  the  definition  of 
"Small  governmental  jurisdiction"  in 
section  601(5)  of  the  RFA,  the 
provisions  of  the  RFA  are  applicable 
only  to  those  few  public  housing 
agencies  that  are  part  of  a  political 
jurisdiction  with  a  population  of  under 
50,000  persons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  Public  Housing  Reform  Act 
improves  and  simplifies  the  way  in 
which  PHAs  and  RMCs  are  funded. 
Specifically,  section  519  of  the  Public 
Housing  Reform  replaces  funding  under 
the  existing  Performance  Fuiiding 
System  (PFS)  with  formula  funding 
under  the  new  Operating  Fund  and  the 
Capital  Improvement  Assistance 
Program  (CLAP)  and  the  Comprehensive 
Grant  Program  with  formula  cdlocations 


under  the  new  Capital  Fund.  The 
implementation  of  section  519  is 
beyond  the  scope  of  this  proposed  rule. 
Accordingly,  the  economic  impact  of 
this  final  rule  is  not  significant,  and  it 
will  not  affect  a  substantial  nxunber  of 
small  entities. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
goveriunents  and  on  the  private  sector. 
This  final  rule  will  not  impose,  within 
the  meaning  of  the  UMRA,  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  imless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  will  not  have  federalism 
implications  and  will  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  under  Executive 
Order  12866  (captioned  "Regulatory 
Planning  and  Review")  and  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regidatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

List  of  Subjects  in  24  CFR  Part  964 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requfrements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
part  964  as  follows: 


Kederal  Register   Vol.  65,  No.  132 /Monday.  July  10,  2000 /Rules  and  Regulations 


l^'ilS 


PART  964— TENANT  PARTICIPATION 
AND  TENANT  OPPORTUNITIES  IN 
PUBLIC  HOUSING 

1 .  The  authority  citation  for  part  964 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437d,  1437g,  1437r, 
3535(d). 

2.  Amend  §  964.225  as  follows: 

a.  Redesignate  paragraphs  (h),  (i),  (j), 
and  (k)  as  paragraphs  (i).  (j),  (k),  and  (1), 
respectively; 

b.  Add  new  paragraph  (h);  and 

c.  Revise  newly  designated  paragraph 
(j)- 

The  addition  and  revisions  to 
§  964.225  read  as  follows: 

§964  225     Resident  Tianaqemerf 

requiremenis 

***** 

(h)  Direct  provision  of  operating  and 
capital  assistance  to  BMC.  (1)  Direct 
provision  of  assistance  to  RMC.  The 
ACC  shall  provide  for  the  direct 
provision  of  operating  and  capital 
assistance  by  HUD  to  an  RMC  if: 


(i)  The  RMC  petitions  HUD  for  the 
release  of  funds; 

(ii)  The  contract  provides  for  the  RMC 
to  assume  the  primary  management 
responsibilities  of  the  PHA; 

(iii)  The  RMC  has  been  designated  as 
at  least  a  "standard  performer"  under 
the  Public  Housing  Assessment  System 
(PHAS)  (see  24  CFR  part  902);  and 

(iv)  The  RMC  is  not  in  violation  of 
any  financial,  accounting,  procurement, 
civil  rights,  fair  housing  or  other 
program  requirements  that  HUD 
determines  call  into  question  the 
capability  of  the  RMC  to  effectively 
discharge  its  responsibilities  under  the 
contract. 

(2)  Use  of  assistance.  Any  direct 
capital  or  operating  assistance  provided 
to  the  RMC  must  be  used  for  purposes 
of  performing  eligible  activities  with 
respect  to  public  housing  as  may  be 
provided  under  the  contract. 

(3)  Responsibilities  of  PHA.  If  HUD 
provides  direct  funding  to  a  RMC  under 
paragraph  (h)(1)  of  this  section,  the  PHA 


is  not  responsible  for  the  actions  of  the 
RMC. 

***** 

(j)  Bonding,  insurance,  and  licensing. 
(1)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
RMC  must  provide  fidelity  bonding  and 
insurance,  or  equivalent  protection  that 
is  adequate  (as  determined  by  HUD  and 
the  PHA)  to  protect  HUD  and  the  PHA 
against  loss,  theft,  embezzlement,  or 
fraudulent  acts  on  the  part  of  the  RMC 
or  its  employees. 

(2)  Licensing  and  other  local 
requirements.  An  RMC  must  be  in 
compliance  with  any  local  licensing,  or 
other  local  requirement,  governing  the 
qualifications  or  operations  of  a 
property  manager. 
***** 

Dated:  May  8,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  00-17025  Filed  7-7-00;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  960 
[Docket  No.  FR-4437-F-02] 

RIN  2577-AB94 

Pet  Ownership  in  Public  Housing 

agency:  Uttice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
permit  public  housing  residents  to  own 
pets,  subject  to  reasonable  requirements 
that  the  public  housing  agency  may 
establish  in  consultation  with  the 
residents.  This  rule  implements  pet 
ownership  policies  and  general 
requirements  for  residents  of  public 
housing  other  than  public  housing 
developments  for  the  elderly  or  persons 
with  disabilities.  HUD  published  a 
proposed  rule  on  June  23,  1999.  and  this 
final  rule  takes  into  consideration  the 
public  comments  received  on  the 
proposed  rule.  This  rule  does  not  affect 
the  pre-existing  regulations  covering  pet 
ownership  requirements  for  residents  of 
public  housing  developments  for  the 
elderly  or  persons  with  disabilities. 
DATES:  Effective  Date:  August  9.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Amaudo,  Senior  Program 
Manager.  Office  of  Public  and  Assisted 
Housing  Delivery,  Room  4222,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC,  20410-5000;  telephone 
(202)  708-0744  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  The  June  23,  1999  Proposed  Rule 

The  June  23,  1999  rule  proposed  to 
implement  section  526  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Pub.L.  105-276,  approved 
October  21,  1998)  (referred  to  as  the 
"Public  Housing  Reform  Act"),  which 
added  new  section  31  (captioned  "Pet 
Ownership  in  Public  Housing")  to  the 
United  States  Housing  Act  of  1937  (see 
42  U.S.C.  1437Z-3)  (the  Act).  Section  31 
establishes  pet  ownership  requirements 
for  residents  of  public  housing  other 
than  public  housing  developments  for 
the  elderly  or  persons  with  disabilities. 
The  proposed  rule  can  be  found  at  64 
FR  33640  (June  23.  1999). 

The  June  23,  1999  rule  proposed  to 
amend  24  CFR  part  960  by  adding  a  new 


subpart  G,  consisting  of  the  following 
new  sections:  §960.701  (captioned 
"Purpose"),  stating  that  the  purpose  of 
subpart  G  is  to  permit  pets  in  public 
housing;  §960.703  (captioned 
"Applicability"),  limiting  the 
applicability  of  the  subpart  G 
regulations  to  public  housing  other  than 
public  housing  developments  for  the 
elderly  or  persons  with  disabilities  (pet 
ownership  in  such  housing  is  covered  in 
24  CFR  part  5,  subpart  C);  §  960.705 
(captioned  "Animals  that  assist, 
support,  or  provide  service  to  persons 
with  disabilities"),  exempting  service 
animals  for  people  with  disabilities;  and 
§  960.707  (captioned  "Pet  ownership"), 
implementing  the  primary  requirements 
of  section  31  of  the  Act. 

The  main  substantive  regulatory 
section  in  the  proposed  rule,  §  960.707, 
consisted  of  four  paragraphs.  Paragraph 
(a)  provided  that  a  public  housing 
resident  may  own  one  or  more  common 
household  pets  if  the  resident  maintains 
each  pet  responsibly,  in  accordance 
with  applicable  State  and  local  public 
health,  animal  control  and  animal  anti- 
cruelty  laws  and  regulations,  and  in 
accordance  with  the  policies  established 
in  the  Public  Housing  Agency  (PHA) 
Plan.  Paragraph  (b)  provided  examples 
of  reasonable  requirements  that  PHAs 
may  impose  on  pet  owners,  such  as 
limits  on  the  niunber  of  animals  in  a 
unit  and  certain  fees,  specifically  non- 
refundable nominal  fees  to  cover  costs 
to  the  development  and  refundable  pet 
deposits.  The  non-refundable  nomiucd 
fee  is  intended  to  cover  the  reasonable 
operating  costs  to  the  development 
relating  to  the  presence  of  pets,  and  the 
refundable  pet  deposit  is  intended  to 
cover  additional  costs  not  otherwise 
covered,  such  as  damage  to  the  imit.  for 
example,  attributable  to  a  resident's  pet. 
Paragraph  (c),  as  proposed,  provided  for 
placing  pet  deposits  into  an  escrow 
account  from  which  the  unused  portion 
would  be  refunded.  Finally,  paragraph 
(d)  provided  that  a  PHA's  pet  policies 
under  this  rule  must  be  included  in  the 
agency's  Annual  Plan  under  24  CFR  part 
903. 

n.  This  Final  Rule 

This  final  rule  adopts  most  of  the  core 
provisions  of  the  proposed  rule,  but 
makes  some  changes  to  the  proposal  in 
response  to  public  comments  received. 
Specifically,  in  response  to  comments 
stating  that  the  rule  did  not  fully 
implement  Congressional  intent,  HUD 
has  revised  the  purpose  section. 
§  960.701.  to  more  fully  express 
Congress'  intent  that  PHAs  permit  pet 
ownership  subject  to  reasonable  rules. 

HUD  has  made  editorial  changes  to 
§  960.703  to  more  properly  distinguish 


this  rule  from  the  existing  rule  that  is 
found  in  24  CFR  part  5,  subpart  C,  that 
pertains  to  pet  ownership  by  the  elderly 
and  persons  with  disabilities.  Because 
of  these  changes,  a  cross-reference  has 
been  removed. 

Additionally,  in  response  to 
comments  that  applicable  State  or  local 
law  should  govern  pet  deposits,  HUD 
has  modified  the  proposed  refundable 
escrow  requirement  in  §  960.707(d),  to 
provide  that  State  or  local  laws 
applicable  to  pet  deposits  or.  if 
applicable,  rental  security  deposits 
apply. 

Section  960.705  has  been  recaptioned 
and  slightly  revised  to  conform  to  fair 
housing  requirements  regarding  animals 
that  assist,  support,  or  provide  service  to 
persons  with  disabilities.  As  before,  the 
section  generally  states  that  this  section 
does  not  apply  to  such  animals,  and 
does  not  affect  either  a  PHAs  right  to 
require  residents  to  comply  with  other 
existing  requirements  regarding  such 
animals,  or  existing  protections  for  such 
assistive  animals.  The  primary 
difference  from  the  proposed  rule  is  that 
different  language  is  used  to  define  such 
animals,  including  the  idea  that  these 
animals  are  necessary  as  a  reasonable 
accommodation  to  persons  with 
disabilities. 

Section  960.707(b),  which  lists 
examples  of  reasonable  requirements 
that  PHAs  may  impose  on  pet  owners, 
has  been  revised  to  add  a  provision 
specifying  that  PHAs  may  require  pet 
owners  to  register  their  pets,  and  have 
them  spayed  or  neutered.  Also,  a  slight 
modification  was  made  to  paragraph 
(b)(3)  of  §  960.707  to  clarify  the 
applicability  of  State  and  local  law  to 
the  issue  of  classifying  certain  animals 
as  dangerous.  A  new  paragraph  (c)  has 
been  added  to  prohibit  PHAs  from 
requiring  that  pet  owners  remove  their 
pet's  vocal  chords,  in  response  to 
conunents  on  that  issue. 

In  §960. 707(b)(1),  the  distinction 
between  nonrefundable  nominal  pet 
fees  and  refundable  pet  deposits  has 
been  clarified.  Specifically,  the 
nonrefundable  fee  is  for  general  costs  to 
the  development  associated  with  pet 
ownership,  and  the  deposit  is  for  costs 
attributable  to  particular  pets  that  are 
not  otherwise  covered.  This  distinction 
is  further  explained  in  responses  to 
comments. 

Finally,  further  specificity  has  been 
added  regarding  the  Annual  Plan 
process  in  what  is  now  §  960.707(e)  to 
specify  that,  unless  otherwise  provided 
by  24  CFR  903.11.  Annual  Plans  are 
required  to  contEiin  information 
regarding  the  PHA's  pet  policies,  as 
described  in  24  CFR  903. 7(n),  begiiming 
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with  PHA  fiscal  years  that  commence  on 
or  after  fanuarv  1.  2001 

III.  Discussion  of  the  Public  Comments 

The  comment  period  for  this  rule 
closed  on  August  23,  1999.  HUD 
received  3,777  comments.  The 
commenters  included  public  housing 
residents,  resident  organizations,  public 
housing  authorities,  legal  aid 
organizations,  public  interest  animal 
advocacy  groups,  and  individuals 
interested  in  issues  involving  animal 
welfare  HUD  received  approximately 
3,000  additional  comments  after  the 
close  of  the  comment  period.  To  the 
extent  possible,  HUD  reviewed  these 
comments  to  determine  if  any  raised 
issues  not  already  covered  by  the  almost 
4,000  timely  comments. 

HUD  received  a  number  of  comments 
from  commenters  opposed  to  this 
rulemaking  as  a  whole  and  to  the  idea 
of  allowing  pet  ownership  in  public 
housing.  This  rulemaking  is  required  by 
section  31  of  the  Act  and  because  the 
issue  of  whether  to  allow  pet  ownership 
in  public  housing  is  not  within  HUD's 
discretion  to  change,  there  is  no  further 
discussion  of  this  issue  in  the  preamble. 
A  summary  of  the  remaining  comments 
follows. 

General  Comments 

Comment:  The  regulation  is  so 
general  that  it  fails  to  implement 
Congressional  intent.  While  the 
proposed  rule  allowing  PHAs  broad 
discretion  comports  with  the  1998 
public  housing  reform,  the  rule  may  be 
so  general  that  it  does  not  implement 
Congress"  intent  that  PHAs  permit  pet 
ownership.  The  rule  should  do  more 
than  merely  restate  the  general  guidance 
given  by  Congress,  and  therefore  HUD 
should  publish  another  proposed  rule. 

Response:  In  order  to  more  clearly 
state  the  intent  of  the  rule  to  allow 
public  housing  residents  to  own  pets, 
HUD  has  modified  the  purpose  section 
to  state  that  PHAs  must  allow  pet 
ownership,  subject  to  reasonable 
requirements.  Insofar  as  portions  of  the 
rule  mirror  the  statutory  language,  the 
rule  therefore  reflects  Congressional 
intent  that  PHAs  must  permit  pet 
ownership  subject  to  reasonable 
requirements.  HUD  acknowledges  that 
the  rule  leaves  important  aspects  to 
local  decision-making.  This,  however,  is 
also  consistent  with  Congressional 
intent,  as  the  statute  provides  that 
applicable  State  and  local  public  health, 
animal  control  and  animal  anti-cruelty 
laws  and  regulations,  as  well  as  policies 
established  by  the  PHA,  govern  pet 
ownership  in  public  housing.  The  fact 
that  the  rule  requires  information 
regarding  pet  policies  to  be  included  in 


the  agency's  Annual  Plan  as  provided  in 
24  CFR  903.7  and  thus  subject  to  public 
hearing.  Resident  Advisory  Board 
consultation  and  HUD  review 
requirements  applicable  to  the  plan 
insures  that  the  intent  of  the  provision 
will  be  implemented  with  substantial 
community  input,  to  provide  guidance. 
Fiulhermore,  HUD  believes  that  the 
proposed  rule  gave  adequate  public 
notice  of  the  issues  involved,  by 
providing  examples  of  the  types  of 
guidelines  PHAs  could  institute  and 
specifying  that  PHAs  and  residents 
could  also  make  local  decisions  on  pet 
policy  as  part  of  the  Annual  Plan 
process  under  24  CFR  part  903.  This 
approach  is  similar  to  the  discretion 
PHAs  have  in  administering  pet  policies 
in  public  housing  developments  for  the 
elderly  or  persons  with  disabilities.  At 
this  time,  HUD  does  not  plan  to  publish 
another  proposed  rule. 

Comment:  HUD's  pet  rules  should  be 
combined.  HUD  should  integrate  the 
proposed  public  housing  pet  rules  (24 
CFR  part  960)  with  the  pet  rules  for  pet 
ownership  for  the  elderly  or  persons 
with  disabilities  (24  CFR  part  5). 

Response:  The  pet  rules  for  the 
elderly  or  persons  with  disabilities  are 
placed  in  part  5  because  they  apply  both 
to  HUD's  public  housing  and  assisted 
housing  programs.  Rather  than  repeating 
them  in  a  number  of  different  CFR 
sections,  HUD  places  such  cross-cutting 
rules  in  part  5.  This  rule,  however, 
belongs  in  part  960  because  it  only 
applies  to  public  housing. 

Comment:  HUD  should  use  the 
Massachusetts  Guidelines  for  State- 
Aided  Elderly  Housing  to  develop  its  pet 
regulations.  'These  guidelines  provide  a 
good  basis  to  develop  pet  regulations. 

Response:  While  elements  of  the 
Massachusetts  Guidelines  may  be 
appropriate  for  certain  PHAs,  other 
PHAs,  in  consultation  with  their 
residents  through  the  Annual  Plan 
process  under  24  CFR  part  903,  may 
wish  to  institute  different  or  varying 
guidelines  as  locally  appropriate. 
Indeed,  section  31  of  the  Act  requires 
that  pet  policies  comport  with  local  law 
and  with  the  policies  established  in  the 
Plan  for  each  PHA,  and  these  local  laws 
and  plans  may  vary.  Therefore,  rather 
than  requiring  each  PHA  to  implement 
the  specific  Massachusetts  Guidelines, 
HUD  has  determined  that  it  is  important 
and  in  accordance  with  Congressional 
intent  to  preserve  local  options.  At  a 
later  date  HUD  may  provide  to  PHAs,  as 
technical  assistance,  examples  of  pet 
policies  for  PHAs  to  consider  in 
developing  their  pet  rules. 

Comment:  Clarify  formal  procedures 
for  adopting  pet  rules.  This  rule  should 
state  formal  procedures  for  adopting  and 


changing  pet  rules  as  do  §§  5.350  and 
5.353  of  HUD's  pet  regulations  for 
developments  for  the  elderly  and 
persons  with  disabilities. 

Response:  Because  information 
regarding  PHA's  requirements  relating 
to  pet  owTiership  are  to  be  included  in 
the  PHAs  Annual  Plan  under  24  CFR 
part  903,  which  covers  HUD  review  and 
approval  requirements,  additional 
formal  requirements  are  not  necessary, 
except  that  HUD  has  revised  the  rule  to 
specify  that  PHAs  must  start  including 
information  regarding  their  pet  policies 
in  their  PHA  Plans  beginning  on  January 
1,2001. 

Comment:  The  rule  should  impose 
requirements  on  assistance  animals  for 
persons  with  disabilities.  The  final  rule 
should  impose  requirements  on 
assistance  aninl&ls  for  persons  with 
disabilities  in  public  housing  complexes 
that  are  not  complexes  designated  for 
the  elderly  or  persons  with  disabilities, 
such  as  certification  that  the  household 
contains  a  person  with  disabilities  that 
would  benefit  from  the  assistance  of  the 
animal,  that  the  animal  has  been 
appropriately  trained,  and  that  the 
animaJ  actually  provides  assistance  to 
the  person  with  disabilities. 

Response:  The  statute,  legislative 
history  and  the  proposed  rule  all 
indicate  that  section  31  intends  to 
regulate  only  "common  household 
pets."  Therefore,  regulation  of  animals 
that  provide  assistance,  support,  or 
service  to  persons  with  disabilities  is 
beyond  the  scope  of  this  rulemaking.  In 
this  regard,  HUD  believes  that  animals 
that  provide  assistance,  service  or 
support  to  persons  with  disabilities,  and 
are  needed  as  a  reasonable 
accommodation  to  such  individuals,  are 
not  "common  household  pets."  Rather, 
they  are  assistive  animals,  necessary  to 
provide  the  individual  with  an 
opportunity  to  use  and  enjoy  the 
dwelhng  to  the  same  extent  as  residents 
without  disabilities.  Section  960.705  of 
the  final  rule  clarifies  that  the 
provisions  of  subpart  G  and  any  PHA 
pet  policies  established  under  subpart  G 
do  not  apply  to  such  animals. 

Comment:  Because  pet  ownership 
policies  will  be  approved  by  HUD  staff 
through  the  PHA  Plan  approval  process. 
HUD  should  conduct  a  "minimalist" 
review  of  PHA  pet  policies.  This  rule 
should  provide  that  HUD  will  conduct 
this  minimalist  review  of  PHA  pet 
policies. 

Response:  The  only  review  of  PHA 
pet  policies  contemplated  by  this 
regulation  is  through  the  PHA  Aimual 
Plan  process  under  24  CFR  part  903. 
Therefore,  no  change  to  the  regulation  is 
necessary  as  a  result  of  this  comment. 
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Comment:  Certain  tenns  should  be 
defined  in  the  rule.  Some  commenters 
requested  that  the  rule  define  the  term 
"common  household  pet."  One 
commenter  asked  that  the  term 
■'responsibly"  (used  in  §  960.707(a)(1)) 
be  defined  to  ensure  a  common 
understanding  among  PHAs.  Another 
commenter  stated  that  the  term  should 
not  be  defined  since  it  is  not  defined  in 
section  31  of  the  Act.  Other  commenters 
stated  that  the  final  rule  should  define 
the  concept  of  "nominal  fee"  as  used  in 
§  960.707(b)(1).  Another  commenter 
stated  that  the  rule  should  clarify  what 
the  word  "reasonable"  means  in 
§  960.707(b). 

Response:  Because  of  variations 
among  local  communities,  HUD  agrees 
that  the  regulation  should  not  define 
these  terms.  Each  PHA  should  define 
"allowable  household  pets,"  the 
elements  of  "responsible  pet 
ownership."  the  concept  of  "nominal 
fee,"  and  what  regulations  are 
"reasonable"  as  part  of  its  pet  policies 
that  will  be  part  of  the  PHA  Plan  and 
hence  developed  in  consultation  with 
the  Resident  Advisory  Board.  Permitting 
PHAs  to  define  terms  is  consistent  with 
the  administration  of  pet  rules  in  public 
housing  developments  for  the  elderly 
and  persons  with  disabilities. 

Comment:  Banning  of  dangerous 
animals.  HUD  should  neither  encoiu-age 
nor  permit  PHAs  to  ban  specific  breeds 
of  dogs.  The  final  rule  should  require 
that  an  animal  behaviorist  make  any 
final  decision  that  an  animal  is 
dangerous.  The  final  rule  should  either 
define  the  term  "dangerous  animal"  or 
provide  a  list  of  dangerous  animals. 

Response:  Section  31  of  the  Act 
provides  that  a  PHA's  reasonable 
requirements  may  include  prohibitions 
on  types  of  animals  that  are  classified  as 
dangerous.  Thus,  the  rule  contains  a 
provision  implementing  that  statutory 
provision.  In  some  cases,  State  or  local 
law  may  govern  the  classification  and 
treatment  of  "dangerous  animals"  and 
whether  to  ban  specific  breeds;  in  those 
cases,  the  PHA's  pet  policy  must  be 
consistent  with  State  or  local  law. 

Pet  Deposits 

Comment:  State  and  local  law  should 
govern  pet  deposits.  A  niunber  of 
commenters  stated  that  PHAs  shoxdd  be 
allowed  to  hold  pet  deposits  in 
accordance  with  State  and  local  laws. 
Another  commenter  opposed  the 
proposed  rule  on  the  basis  that  HUD's 
proposed  regulation  could  have  the 
effect  of  preempting  local  laws  that  give 
pet  owners  greater  protection. 

Response:  Because  most  States 
already  have  laws  regulating  such 
deposits,  HUD  agrees  that  State  or  local 


laws  relating  to  pet  deposits  or  security 
deposits  (if  applicable)  should  apply, 
and  has  revised  the  rule  accordingly. 

Comment:  Pet  deposits  should  not 
have  to  be  placed  in  escrow  accounts. 
The  rule  should  not  require  escrow 
accounts  or  interest  because  the 
administrative  burden  outweighs  the 
small  amounts  of  funds  involved.  The 
pet  rule  for  bousing  for  the  elderly  and 
persons  with  disabilities  does  not 
require  them,  and  payment  of  interest  is 
not  required  by  the  statute. 

Response:  Section  31  of  the  Act 
permits  PHAs  to  charge  a  non- 
refundable nominal  fee  to  cover  the 
reasonable  operating  costs  to  the 
development  related  to  the  presence  of 
pets,  a  refundable  pet  deposit  to  cover 
additional  costs  not  otherwise  covered, 
or  both.  Thus,  PHAs  have  the  discretion 
to  establish  fees,  deposits,  or  both.  With 
respect  to  deposits,  legislative  history 
indicates  that  Congress  expects  such 
accounts  to  be  interest-bearing. 
However,  rather  than  trying  to  impose  a 
new  scheme  in  an  area  where  States 
generally  already  have  laws  and 
regulations  governing  either  pet 
deposits,  security  deposits,  or  both, 
HUD  has  revised  the  proposed  rule  to 
state  that  local  legal  requirements  will 
govern  any  such  escrow  accounts  as  to 
interest  and  other  matters. 

Comment:  Pet  deposits  should  be 
used  for  specified  purposes.  One 
commenter  stated  that  accrued  interest 
on  pet  deposits  should  be  placed  in  the 
PHA's  resident  services  and  activities 
fund.  Another  comment  stated  that  the 
final  rule  should  authorize  PHAs  to  use 
all  pet  deposits  and  nominal  fees  for 
costs  of  maintenance  related  to  pet 
ownership. 

Response:  Section  31  specifies  the 
uses  of  pet  fees  and  deposits.  The 
statute  indicates  that  the  purpose  of  fees 
is  to  cover  the  "reasonable  operating 
costs  to  the  project  relating  to  the 
presence  of  pets,  "  and  deposits  are  for 
additional  costs  not  otherwise  covered. 
HUD  believes  that,  in  accordance  with 
the  overall  purpose  of  this  section, 
"additional  costs  not  otherwise 
covered"  refers  to  pet-related  costs  not 
covered  by  the  nominal  fee,  not  overall 
maintenance  or  operating  costs  of  the 
development,  which  are  covered  by 
other  HUD  funding.  PHAs  may  use  pet 
deposits  and  interest  for  items  not 
covered  by  the  fee,  which  HUD 
interprets  to  refer  to  costs  for  damage 
attributable  to  a  particular  pet  and  not 
covered  by  the  fee,  and  may  use 
nominal  pet  ownership  fees  for 
purposes  of  maintenance  of  the 
development  related  to  pet  ownership. 


PHA  Requirements  for  Pet  Ownership 

Comment:  Certain  requirements 
should  be  included  or  mandated  in  the 
rule.  A  number  of  conmienters  sought  to 
have  various  specific  requirements 
added  to  the  rule.  These  include  the 
following  described  in  this  comment. 

The  following  recommendations 
should  be  added  to  the  rule  to  provide 
sufficient  guidance:  Mandate  the 
spaying  and  neutering  of  dogs  and  cats: 
establish  pet  committees  in  all  housing 
complexes  that  will  be  responsible  for 
enforcement  of  the  pet  rules;  ensure  that 
pet  rules  protect  the  safety,  health  and 
well-being  of  pets  as  well  as  people  in 
the  community;  and  prohibit  PHAs  fi-om 
requiring  inhumane  procediu-es,  such  as 
debarking  or  declawing. 

A  Pet  Ombudsman  should  be 
appointed  to  oversee  Federal  pet 
policies;  pets  found  roaming  at  large 
should  be  "microchipped"  for  future 
identification;  residents  should  be 
allowed  to  temporarily  keep  foster  pets 
received  ft'om  an  animal  welfare  agency 
or  rescue  group  for  companion  animals. 

Additional  comments  were  as  follows: 

Outside  pets  should  have  adequate 
fencing  and  shelter; 

The  rule  should  prohibit  outdoor  pets; 

The  rule  should  prohibit  or  allow 
PHAs  to  prohibit  pets  based  on  climate- 
related  factors; 

There  should  be  a  limit  on  the 
niunber  of  different  species  of  pet  in  a 
unit; 

The  rule  should  prohibit  specific  pets, 
such  as  certain  kinds  of  dogs,  birds, 
non-human  primates  and  pot-bellied 
pigs: 

The  rule  should  require  that  dogs  and 
cats  be  on  leashes  when  outside; 

The  rule  should  prohibit  the  tethering 
or  chaining  of  any  animals; 

PHA  should  have  the  right  to  take 
certain  actions  if  there  is  evidence  of  an 
animal  in  distress,  including  entry  into 
the  unit,  impoundment  of  the  animal, 
and  alerting  authorities; 

The  rule  should  impose  a  limitation 
on  the  number  of  pets  allowed  per  unit; 

The  rule  should  require  that  pets  wear 
identification  at  all  times; 

The  rule  should  prohibit  tail  and  ear 
docking; 

The  rule  should  require  that  a  PHA's 
pet  regulations  along  with  a  telephone 
number  to  report  violations  should  be 
posted; 

The  rule  should  require  that  all  pets 
be  spayed  and  neutered; 

The  rule  should  not  allow 
requirements  that  pets  be  spayed  and 
neutered;  and 

The  rule  should  include  specific 
requirements  for  ensuring  the  health  of 
pets. 


comments 
and  so  has 
final  rule  t 
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Response:  Under  the  rule,  PHAs  can 
institute  reasonable  requirements 
addressing  any  or  all  of  these  issues. 
Because  many  commenters  on  the 
specific  issue  of  spaying  and  neutering 
requirements  made  strong  arguments 
that  such  requirements  are  desirable  as 
policy,  the  final  rule  specifies  that  PHAs 
have  the  discretion  to  adopt  such 
requirements. 

HUD  also  agrees  with  a  nxunber  of 
comments  regarding  "debarking"  pets, 
and  so  has  added  a  provision  in  the 
final  rule  to  prohibit  a  PHA  from 
requiring  that  any  pet's  vocal  chords  be 
removed.  This  matches  a  provision  of 
the  current  regulations  regarding  pets  in 
public  housing  developments  for  the 
elderly  and  persons  with  disabilities. 

As  to  the  concept  of  an  ombudsman, 
to  the  extent  disputes  occiu,  HUD 
expects  PHAs  to  settle  disputes  with 
their  residents  reasonably  and  in 
accordance  with  the  law  and 
regulations.  HUD  field  staff  can  assist  by 
answering  questions. 

In  addition,  the  statute  and 'rule 
require  residents  to  maintain  pets  in 
accordance  with  State  and  local  public 
health,  animal  control,  and  anti-cruelty 
laws  and  regulations,  most  of  which 
address  health  and  safety  concerns. 

Comment:  Rule  should  make  clear 
that  public  housing  residents  must 
obtain  PHA  approval  before  owning  a 
pet.  The  final  rule  should  clarify  this 
point. 

Response:  As  one  of  its  "reasonable 
requirements,"  a  PHA  may  now  require 
that  pet  owners  register  their  pets.  Such 
registration  may  include  such  matters 
as,  for  example,  the  certification  of  a 
licensed  veterinarian  or  a  State  or  local 
authority  (or  agent  of  such  authority) 
empowered  to  inoculate  animals,  that 
the  pet  has  received  all  inoculations 
required  by  applicable  State  and  local 
law;  infonnation  sufficient  to  identify' 
the  pet  and  to  demonstrate  that  it  is  a 
common  household  pet;  and  the  name, 
address  and  telephone  number  of  one  or 
more  responsible  parties  who  will  care 
for  the  pet  if  the  owner  is  unable  to  do 
so  for  any  reason. 

Comment:  Eliminate  certain  language 
from  the  rule.  Section  960.707(b)(4)  of 
the  proposed  rule  reads  "[Reasonable 
requirements  may  include)  *   *   *  (4) 
Restrictions  or  prohibitions  based  on 
size  and  type  of  building  or  project  or 
other  relevant  conditions."  One 
commenter  states  that  the  phrase  "or 
prohibitions"  is  overly  broad  and  could 
be  used  to  negate  the  intent  of  section 
3 1 .  Another  commenter  states  that  the 
phrase  "or  other  relevant  conditions"  is 
too  vague. 

Response:  The  referenced  language  is 
statutory  and  so  is  retained  in  the  final 


rule  (see  section  31(b)(4)  of  the  Act). 
Since  the  overall  intent  of  the  statute  is 
to  permit  pet  ownership  in  public 
housing,  this  language  should  not  be 
used  to  negate  the  intent  of  the  rule,  and 
PHAs  should  apply  this  section 
consistently  with  that  intent. 

Comment:  The  final  rule  should 
provide  that  PHAs  may  demand  proof  of 
liability  insurance  or  evidence  of 
financial  responsibility  as  a  condition  of 
pet  ownership.  The  final  rule  should 
include  this  as  a  reasonable  requirement 
in  §  960.707(b). 

Response:  The  lower-income 
population  served  by  PHAs  is  not  likely 
to  have  access  to  liability  insurance.  At 
best,  such  insurance  would  pose  a 
further  financial  hardship  on  PHA 
residents.  When  section  31  refers  to 
"reasonable  requirements."  it  means 
reasonable  requirements  relating  to  pet 
ownership.  Reasonable  requirements 
include,  for  example,  limiting  the 
number  of  pets  per  unit  and  prohibiting 
dangerous  animals  (see  sections  31(b)(2) 
and  (3)  of  the  Act).  However,  a 
requirement  to  have  liability  insurance 
coidd  well  make  it  impossible  for  most 
PHA  residents  to  have  pets,  thus 
frustrating  the  intent  of  the  statute. 
Liability  insiu-ance,  therefore,  is  not  a 
"reasonable  requirement"  within  the 
intent  of  section  31.  Thus,  the  PHA  may 
not  require  evidence  of  liability 
insxu-ance. 

Comment:  PHAs  should  be  able  to 
follow  the  pet  rules  for  private 
multifamily  housing.  PHAs  should  not 
be  required  to  allow  pets  where  private 
housing  of  a  similar  density  would  not. 
PHAs  must  not  be  forced  to  accept 
conditions  that  go  beyond  that  which  is 
standard  in  the  private  market.  The  final 
rule  must  give  PHA's  the  authority  to 
designate  areas  for  pets  and  areas  where 
pets  are  not  allowed. 

Response:  Section  31(d)  of  the  Act 
requires  HUD  to  promulgate  regulations 
requiring  PHAs  to  permit  pet 
ovkrnership,  and  this  fact  distinguishes 
PHAs  from  private  housing  in  respect  to 
pet  ovvTiership.  The  statute  and 
§  960.707(b)(4)  of  the  regulations  permit 
"restrictions  or  prohibitions  based  on 
the  size  and  type  of  building  *  *  *  or 
other  relevant  conditions."  Where 
appropriate  to  local  conditions,  and  in 
consultation  with  the  Resident  Advisory 
Board  as  part  of  the  PHA's  Plan,  an 
individual  PHA  could  institute  some 
pet-free  areas.  However,  HUD  expects 
PHAs,  consistent  with  statutory  intent, 
to  generally  allow  pet  ov^rnership. 

Comment:  Rule  needs  to  address 
adequate  care  of  pets.  In  the  final  rule, 
HUD  should  provide  guidance  regarding 
adequate  care  of  pets. 


Response:  The  rule  refers  to 
applicable  State  and  local  animal 
control  and  anti-cruelty  laws.  Such  laws 
provide  guidance  relevant  in  each 
jurisdiction  regarding  animal  welfare. 
Also,  PHAs  and  pet  owners  may  obtain 
information  from  organizations,  such  as 
local  humane  societies. 

Comment:  The  rule  should  allow 
individual  developments  to  vote  on 
whether  or  not  to  allow  pets.  Allowing 
residents  to  vote  on  whether  to  allow 
pets  could  be  considered  a  "reasonable 
requirement"  under  §  960.707(b). 

Response:  The  purpose  of  section  31 
of  the  Act  is  to  permit  pet  ownership  by 
those  residents  who  wish  to  own  pets 
and  comply  with  reasonable 
requirements.  Reasonable  requirements 
include,  for  example,  limiting  the 
number  of  pets  per  luiit  and  prohibiting 
dangerous  animals  (see  sections  31(b)(2) 
and  (3)  of  the  Act).  Legislative  history 
indicates  that  pet-free  areas  could  be 
instituted,  for  example,  to  accommodate 
residents  who  are  allergic  to  pets  (see 
H.R.  Report  No.  105-76,  at  132).  In  other 
words,  the  reasonable  requirements 
contemplated  by  the  statute  impose 
conditions  imder  which  pets  may  be 
owned,  and  have  some  relation  to  the 
proper  care  of  the  pet  or  the  welfare  of 
the  community.  Allowing  those 
residents  who  prefer  not  to  have  pets  to 
prohibit  all  residents  from  having  pets 
on  the  basis  of  a  vote  would  go  beyond 
imposing  reasonable  conditions  on  pet 
ownership  and  would  amount  to  a 
contravention  of  the  statutory  intent  to 
allow  pet  ownership.  Of  course, 
residents  of  particular  housing  could 
argue  to  their  PHA  that  there  are 
characteristics  of  that  housing  which 
make  various  limitations  on  pet 
ownership  appropriate. 

Comment:  The  rule  should  provide 
guidance  regarding  unit  size.  Section 
960.707(b)(2)  provides  for  limitations  on 
the  number  of  animals  in  a  unit,  based 
on  unit  size.  The  commenters  state  that 
PHAs  could  effectively  prohibit  all  pet 
ownership  by  characterizing  all  of  their 
units  as  too  small  to  accommodate  pets. 
Thus,  guidelines  from  HUD  regarding 
unit  size  and  number  of  pets  are  needed. 

Response:  Information  regarding  the 
PHA's  pet  policy  must  be  part  of  the 
PHA's  Plan  under  24  CFR  part  903. 
which  is  subject  to  public  hearing, 
Resident  Advisory  Board  consultation, 
and  HUD  review.  As  a  result.  HUD 
believes  that  PHAs  will  promulgate 
reasonable  pet  rules. 

Comment:  Only  certain  animals 
should  be  allowed  as  pets.  One 
comment  stated  that  farm  animals, 
exotic  pets,  breeding  animals,  wild  or 
feral  animals,  and  dangerous  animcils 
should  not  be  allowed.  Another 
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comment  stated  that  only  cats  and  dogs 
should  be  allowed. 

Response:  As  to  the  keeping  of  farm, 
exotic,  and  dangerous  animals,  many 
States  and  localities  have  laws  regarding 
such  animals,  with  which  PHAs  will 
have  to  comply.  Also,  as  to  types  of 
animals  not  covered  by  such  laws,  PHAs 
and  Resident  Advisory  Boards  will 
decide  which  animals  are  appropriate  as 
pets  as  part  of  the  PHA  Plan  process. 

IV.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  rule 
provides  for  pet  ownership  in  public 
housing,  and  allows  PHAs  to  collect  pet 
deposits  to  defray  the  costs  to  the 
development  of  pet  ownership. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  at  the  proposed  rule  stage.  That 
Finding  remains  applicable  to  this  rule 
and  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Coiuisel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Sevendi  Street,  SW.,  Washington.  DC 
20410. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 


regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  under 
Executive  Order  12866  (captioned 
"Regulatory  Planning  and  Review")  and 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

List  of  Subjects  in  24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Pets,  Public  housing. 

For  the  reasons  discussed  in  the 
preamble,  HUD  amends  24  CFR  part  960 

as  follows: 

PART  960     ADMISSION  TO.  AND 
OCCUPANCY  OF   PUBLIC  HOUSING 

1.  The  authority  citation  for  24  CFR 
part  960  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437d, 
1437n,  1437Z-3,  and  3535(d). 

2.  Add  subpart  G  to  read  as  follows: 

Subpart  G — Pet  Ownership  in  Public 
Housing 

Sec. 

960.701     Purpose. 

960.703     Applicability. 

960.705    Animals  that  assist,  support,  or 

provide  service  to  persons  with 

disabilities. 
960.707    Pet  ownership. 

Subpart  G— Pet  Ownership  in  Public 
Housing 

§960.701     Purpose. 

The  purpose  of  this  subpart  is,  in 
-  accordance  with  section  31  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437Z-3),  to  permit  pet 
ovmership  by  residents  of  public 
housing,  subject  to  compliance  with 
reasonable  requirements  established  by 
the  public  housing  agency  (PHA)  for  pet 
ownership. 


§960  703     Applicability. 

This  subpart  applies  to  public 
housing  as  that  term  is  defined  in 
section  3(b)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C. 
1437a(b)).  except  that  such  term  does 
not  include  public  housing 
developments  for  the  elderly  or  persons 
with  disabilities.  Regulations  that  apply 
to  pet  ownership  in  such  developments 
are  located  in  part  5,  subpart  C,  of  this 
title. 

§960.705     Animals  that  assist,  support  or 
provide  service  to  persons  with  disabilities 

(a)  This  subpart  G  does  not  apply  to 
animals  that  assist,  support  or  provide 
service  to  persons  with  disabilities. 
PHAs  may  not  apply  or  enforce  any 
policies  established  under  this  subpart 
against  animals  that  are  necessary  as  a 
reasonable  accommodation  to  assist, 
support  or  provide  service  to  persons 
with  disabilities.  This  exclusion  applies 
to  such  animals  that  reside  in  public 
housing,  as  that  term  is  used  in 

§  960.703,  and  such  animals  that  visit 
these  developments. 

(b)  Nothing  in  this  subpart  G: 

(1)  Limits  or  impairs  the  rights  of 
persons  with  disabilities; 

(2)  Authorizes  PHAs  to  limit  or  impair 
the  rights  of  persons  with  disabilities;  or 

(3)  Affects  any  authority  that  PHAs 
may  have  to  regulate  service  animals 
that  assist,  support  or  provide  ser\'ice  to 
persons  with  disabilities,  under  Federal, 
State,  or  local  law. 

§  960.707    Pet  ownership. 

(a)  Chvnership  Conditions.  A  resident 
of  a  dwelling  unit  in  public  housing,  as 
that  term  is  used  in  §  960.703,  may  own 
one  or  more  common  household  pets  or 
have  one  or  more  common  household 
pets  present  in  the  dwelling  unit  of  such 
resident,  subject  to  the  reasonable 
requirements  of  the  PHA,  if  the  resident 
maintains  each  pet: 

(1)  Responsibly; 

(2)  In  accordance  with  applicable 
State  and  local  public  health,  animal 
control,  and  animal  anti -cruelty  laws 
and  regulations;  and 

(3)  In  accordance  with  the  policies 
established  in  the  PHA  Annual  Plan  for 
the  agency  as  provided  in  part  903  of 
this  chapter. 

(b)  Reasonable  requirements. 
Reasonable  requirements  may  include 
but  are  not  limited  to: 

(1)  Requiring  payment  of  a  non- 
refundable nominal  fee  to  cover  the 
reasonable  operating  costs  to  the 
development  relating  to  the  presence  of 
pets,  a  refundable  pet  deposit  to  cover 
additional  costs  attributable  to  the  pet 
and  not  otherwise  covered,  or  both; 

(2)  Limitations  on  the  number  of 
animals  in  a  unit,  based  on  luiit  size; 
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(3)  Prohibitions  on  types  of  animals 
that  the  PHA  classifies  as  dangerous, 
provided  that  such  classifications  are 
consistent  with  applicable  State  and 
local  law,  and  prohibitions  on 
individual  animals,  based  on  certain 
factors,  including  the  size  and  weight  of 
animals; 

(4)  Restrictions  or  prohibitions  based 
on  size  and  type  of  building  or  project, 
or  other  relevant  conditions; 

(5)  Registration  of  the  pet  with  the 
PHA;  and 

(6)  Requiring  pet  owners  to  have  their 
pets  spayed  or  neutered. 


(c)  Restriction.  A  PHA  may  not 
require  pet  owners  to  have  any  pet's 
vocal  chords  removed. 

(d)  Pet  deposit.  A  PHA  that  requires 
a  resident  to  pay  a  pet  deposit  must 
place  the  deposit  in  an  account  of  the 
type  required  under  applicable  State  or 
local  law  for  pet  deposits  or,  if  State  or 
local  law  has  no  requirements  regarding 
pet  deposits,  for  rental  security  deposits, 
if  applicable.  The  PHA  shall  comply 
with  such  applicable  law  as  to  retention 
of  the  deposit,  interest,  and  return  of  the 
deposit  or  portion  thereof  to  the 
resident,  and  any  other  applicable 
requirements. 


(e)  PHA  Plan.  Unless  otherwise 
provided  by  §  903.11  of  this  chapter. 
Annual  Plans  are  required  to  contain 
information  regarding  the  PHA's  pet 
policies,  as  described  in  §903.7(n)  of 
this  chapter,  beginning  with  PHA  fiscal 
years  that  commence  on  or  after  January 
1,2001. 

Dated:  June  30,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  00-17023  Filed  7-7-OOj  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Federal  Transit  Administration 

[FRA  Docket  No.  FRA-1 999-5685,  Notice 
No.  6] 

RIN2130-AB33 

Joint  Statement  of  Agency  Policy 
Concerning  Shared  Use  of  tfie  Tracks 
of  the  General  Railroad  System  by 
Conventional  Railroads  and  Light  Rail 
Transit  Systems 

AGENCIES:  Federal  Railroad 
Administration  (FRA),  Federal  Transit 
Administration  (FTA),  Department  of 
Transportation.(DOT). 

ACTION:  Policy  statement. 

summary:  On  May  25, 1999,  FRA  and 
FTA  published  a  proposed  joint 
statement  of  agency  policy  concerning 
safety  issues  related  to  light  rail  transit 
operations  that  take  place,  or  are 
planned  to  take  place,  on  the  tracks  of 
the  general  railroad  system.  64  FR 
59046.  In  the  same  docket,  on  November 
1,  1999,  FRA  published  a  separate 
proposed  statement  of  policy  providing 
details  on  its  railroad  safety  jurisdiction 
and  a  detailed  explanation  of  issues  that 
will  be  addressed  in  its  waiver  process 
related  to  shared  use  of  the  general 
system.  FRA  also  addressed  the  process 
of  obtaining  waivers  of  its  safety 
regulations.  After  consideration  of  the 
nearly  50  written  comments  received 
and  discussions  of  these  issues  in  a 
variety  of  public  forums,  the  agencies 
now  issue  this  final  joint  statement  of 
agency  policy  that  explains  generally 
how  the  two  agencies  intend  to 
coordinate  use  of  their  respective  safety 
authorities  with  regard  to  such  shared- 
track  operations.  FRA  is  separately 
publishing  today  its  final  Statement  of 
Agency  Policy  Concerning  Jurisdiction 
Over  the  Safety  of  Railroad  Operations, 
which  includes  a  discussion  of  the 
comments  received  in  this  docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  B.  McBride.  Deputy  Chief 
Counsel.  FTA,  TCC-2,  Room  9316,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (telephone:  (202)  366-4063):  and 
Daniel  C.  Smith,  Assistant  Chief 
Counsel  for  Safety,  FRA.  RCC-10,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  (202) 
493-6029). 


Joint  Statement  of  Agency  Policy 
Concerning  Shared  Use  of  the  Tracks  of 
the  General  Railroad  System  by 
Conventional  Railroads  and  Light  Rail 
Transit  Systems 

In  many  areas  of  the  United  States, 
local  communities  are  considering, 
planning,  or  developing  light  rail,  street- 
level  transit  systems  similar  to  those 
now  in  operation  in  Portland,  Oregon; 
Sacramento,  California;  Dallas,  Texas; 
San  Diego,  California;  Baltimore, 
Maryland:  and  Salt  Lake  City,  Utah. 
Patterned  on  the  trolleys  that  operated 
along  the  streets  of  hundreds  of 
American  cities  and  towns  earlier  in  the 
centiuy,  these  newer  light  rail  systems 
promote  more  livable  communities  by 
serving  those  who  live  and  work  in 
urban  areas  without  increeisiBg 
congestion  on  the  nation's  already 
crowded  highways. 

Some  of  these  existing  light  rail 
systems,  such  as  those  in  San  Diego, 
Baltimore,  and  Salt  Lake  City,  like  some 
of  those  now  contemplated  for  the 
future,  would  in  addition  to  service 
provided  along  community  streets,  take 
advantage  of  underutilized  urban  freight 
trackage  to  provide  service  that,  in  the 
absence  of  the  existing  right  of  way, 
would  be  prohibitively  expensive. 
These  potential  passenger  services 
usually  envision  light  rail  operations 
during  the  day  and  freight  operations 
during  the  night. 

FRA  has  long  regulated  the  nation's 
railroads  for  safety  purposes.  FRA's 
railroad  safety  jurisdiction  extends  to  all 
types  of  railroads  except  for  "rapid 
transit  operations  in  an  urban  area  that 
are  not  cormected  to  the  general  railroad 
system  of  transportation."  49  U.S.C. 
20102.  A  complete  discussion  of  FRA's 
safety  jurisdiction  can  be  found  at  49 
CFR  part  209,  Appendix  A.  In  this 
context,  "rapid  transit  operations"  refers 
to  rail  systems  that  are  devoted  in 
substantial  part  to  moving  people  from 
point  to  point  within  a  city's 
boxmdaries.  Such  systems  may  use 
heavy  subway  and  elevated,  or  light  rail, 
equipment  and  will  be  covered  in  this 
statement  by  the  general  terms  "local 
rail  transit"  or  "light  rail  transit."  FRA's 
safety  jurisdiction  covers  all  commuter 
railroad  operations  (even  if  they  use 
equipment  that  might  be  considered 
light  rail  or  transit  equipment)  without 
regard  to  their  general  system 
connections.  This  statement  of  policy 
does  not  apply  to  commuter  railroad 
operations. 

Until  the  1990's,  there  was  no  Federal 
program  for  addressing  the  safety  of 
local  rail  transit  systems  that  are  not 
subject  to  FRA's  safety  jurisdiction  (i.e., 
those  not  connected  to  the  general 


railroad  system).  However,  faced  with 
the  growing  movement  to  develop  new 
rail  transit  systems.  Congress  addressed 
the  safety  of  such  systems  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  requiring  that 
FTA  issue  regulations  requiring  that 
states  having  rail  fixed  guideway  mass 
transportation  systems  "not  subject  to 
regulation  by  the  Federal  Railroad 
Administration"  establish  a  state  safety 
oversight  program.  49  U.S.C.  5330. 
Those  regulations,  which  appear  at  49 
CFR  part  659,  provide  that  they  apply 
where  FRA  does  not  regulate.  Thus, 
Congress  has  now  defined  the  Federal 
role  with  respect  to  the  oversight  of  both 
railroads  subject  to  FRA's  safety 
jurisdiction  and  rail  transit  systems  not 
connected  to  the  general  railroad 
system. 

The  primary  issue  addressed  by  this 
policy  statement  is  the  means  by  which 
FRA  and  FTA  propose  to  coordinate 
their  safety  programs  with  regard  to  rail 
transit  systems  that  share  tracks  with 
freight  railroads.  Although  compatible 
in  terms  of  track  gage,  these  two  forms 
of  rail  service  are  incompatible  in  terms 
of  equipment.  A  collision  between  a 
light  rail  transit  vehicle  with  passengers 
aboard  and  heavy-duty  freight  or 
passenger  equipment  would  likely 
result  in  catastrophe. 

In  general,  FRA  provides  safety 
oversight  of  all  railroad  operations 
except  rapid  transit  operations  that  have 
no  significant  connection  to  the  general 
railroad  system,  such  as  the  Chicago 
Transit  Authority  (CTA)  in  Chicago,  the 
Washington  Metro,  and  the  subway 
systems  in  New  York,  Boston,  and 
Philadelphia.  As  noted,  the  safety  rules 
of  FRA  and  FTA  are  mutually  exclusive. 
If  FRA  regulates  a  rail  system,  FTA»s 
rules  on  state  safety  oversight  do  not 
apply.  Conversely,  if  FRA  does  not 
regulate  a  system,  FTA's  rules  do  apply, 
assuming  that  the  system  otherwise 
meets  the  definition  of  a  "rail  fixed 
guideway  system"  under  49  CFR  659.5. 

This  joint  statement  is  intended  to:  (1) 
Explain  the  nature  of  the  most 
important  safety  issues  related  to  shared 
use  of  the  general  railroad  system  by 
conventional  and  rail  transit  equipment; 
(2)  simmiarize  the  application  of  FRA 
and  FTA  safety  rules  to  such  shared-use 
operations;  and  (3)  help  transit 
authorities,  railroads,  and  other 
interested  parties  understand  how  the 
safety  programs  of  the  two  agencies  will 
be  coordinated. 

1.  Safety  Issues  Related  to  Shared  Use 
of  the  Tracks  of  the  General  System 

The  expansion  of  rail  passenger 
transportation  promises  significant 
benefits  to  America's  communities  in 
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terms  of  reduced  highway  congestion, 
reduced  pollution,  lower  commuting 
times,  and  increased  economic 
opportunities.  However,  the  expansion 
of  rail  transit  systems  operating  over 
portions  of  conventional  railroad 
trackage  poses  major  safety  issues  that 
must  be  addressed  if  such  service  is  to 
be  provided  within  a  suitably  safe 
transportation  environment. 

Potential  for  a  Collision 

The  most  important  safety  issue 
related  to  shared  use  of  general  railroad 
system  trackage  is  the  potential  for  a 
catastrophic  collision  between 
conventional  rail  equipment  and  rail 
transit  equipment  of  lighter  weight. 
Because  of  the  significantly  greater  mass 
and  structural  strength  of  conventional 
equipment,  the  two  tj^jes  of  equipment 
are  simply  not  designed  to  be  operated 
in  a  setting  where  there  is  any 
appreciable  risk  of  their  colliding. 

Shared  Use  of  Highway-Rail  Grade 
Crossings 

For  decades,  the  greatest  cause  of 
death  associated  with  railroading  in 
America  has  been  collisions  between 
railroad  vehicles  and  highway  vehicles 
at  grade  crossings.  Unlike  traditional 
rapid  transit  operations,  existing  and 
contemplated  shared-trackage  light  rail 
operations  on  the  general  system  will 
typically  involve  train  movements 
through  highway  grade  crossings.  To  the 
extent  tram  movements  through  grade 
crossings  mcrease,  the  coUision 
exposure  to  the  highway  user  increases. 
We  want  to  ensure  that  local  rail  transit 
operations  are  designed  and  operated  to 
address  these  serious  risks  and  to 
prevent  grade  crossing  collisions 
involving  light  rail  equipment. 

A  related  issue  is  the  prevalence  of 
death  and  serious  injury  to  trespassers 
on  railroad  property.  Trespasser 
fatalities  have  recently  outpaced  grade 
crossing  accidents  as  the  leading  cause 
of  death  on  the  nation's  railroads.  To  the 
extent  that  shared  use  of  general  system 
trackage  results  in  a  substantial  increase 
in  the  number  of  pedestrians  crossing  by 
foot  in  the  path  of  trains,  the  potential 
for  additional  deaths  to  trespassers  is 
very  real  and  should  be  addressed  in 
planning  these  operations. 

Shared  Infrastructure 

Light  rail  operations  on  general 
railroad  system  tracks  will  affect  and  be 
affected  by  the  track,  bridges,  signals, 
and  other  structures  on  the  line.  The 
light  rail  and  conventional  systems  may 
also  share  a  communications  system. 
The  responsibility  for  operating  and 
maintaining  this  shared  infrastructure 
may  vary  according  to  the  agreements 


reached  between  the  parties.  However, 
even  if  the  light  rail  operator  has  no 
direct  responsibility  for  maintenance, 
there  will  need  to  be  sufficient 
coordination  to  alert  the  light  rail 
operator  to  related  safety  problems  and 
to  ensure  the  light  rail  operator  conveys 
relevant  information  (e.g.,  readily 
apparent  track  defects  or  signal  failures) 
to  the  party  responsible  for  operation 
and  maintenance. 

Employee  Safety 

Employees  who  operate  trains  on 
general  system  track,  control 
movements  over  that  system,  or 
maintain  its  infrastructure  are  provided 
certain  protections  under  the  Federal 
railroad  safety  laws.  Light  rail 
employees  will  be  entitled  to 
appropriate  protections  during  shared- 
track  operations.  In  addition,  the  light 
rail  operators  will  need  to  observe  rules 
designed  to  protect  employees  of  other 
organizations  who  may  be  working 
along  the  right-of-way. 

2.  Approaches  to  Various  Forms  of 
Shared  Lse 

Operations  on  the  General  System 

Local  rail  transit  operations 
conducted  over  the  track  of  the  general 
system  become  part  of  that  system  and 
necessitate  FRA  safety  oversight  of  rail 
fransit  operations  to  the  extent  of  such 
shared  use.  This  does  not  mean  that  all 
of  FRA's  regulations  will  be  applied  to 
all  aspects  of  these  operations.  First, 
FRA  has  no  intention  of  overseeing  rail 
transit  operations  conducted  separate 
and  apart  from  general  system  tracks, 
i.e.,  the  street  portion  of  that  service.  {As 
noted  above,  FRA  regulates  commuter 
operations  without  regard  to  their 
general  system  connections.)  Second, 
FRA  anticipates  granting  appropriate 
waivers  of  its  rules  to  permit  shared  use 
of  general  system  track  by  light  rail  and 
conventional  equipment  where  the 
applicant  transit  systems  and  railroads 
commit  to  alternative  safety  measures 
and  FRA  finds  that  those  measures  will 
ensure  safety.  FRA  has  now  granted  two 
such  waivers:  Utah  Transit  Authority  on 
December  2,  1999  and  the  New  Jersey 
Transit  Corporation  on  December  3, 
1999,  and  is  currently  evaluating  a 
waiver  request  filed  by  the  Santa  Clara 
Valley  Transportation  Authority. 

Where  complete  temporal  separation 
between  light  rail  and  conventional 
operations  is  achieved,  the  risk  of 
collision  between  the  two  types  of 
equipment  can  be  minimized  or 
eliminated.  Temporal  separation 
involves  operating  conventional  and 
light  rail  equipment  at  completely 
distinct  periods  of  the  day  (in  San 


Diego,  for  example,  conventional  rail 
movements  occur  only  between  1:30 
a.m.  and  4  a.m.)  and  establishing 
procedures  to  ensure  strict  observation 
of  the  defined  operating  windows. 
Under  these  circumstances,  FRA  will 
grant  necessary  waivers  concerning 
rules  related  to  design  of  the  passenger 
equipment,  although  other  safety 
concerns  (e.g.,  highway  grade  crossings) 
not  addressed  by  temporal  separation 
may  not  permit  waivers.  As  FRA's 
separate  statement  of  policy  makes 
clear,  FRA  may  permit  simultaneous 
joint  use  of  track  by  conventional  and 
light  rail  equipment  where  the 
petitioner  meets  the  steep  biu-den  of 
demonstrating  that  alternative  safety 
measures  will  reduce  the  risk  of  a 
collision  between  these  types  of 
equipment  to  an  acceptable  level. 

Operations  Outside  the  Shared-Track 
Area 

Where  local  rail  transit  operations 
consist  of  segments  that  involve  shared 
track  with  conventional  equipment 
connected  to  segments  that  do  not 
involve  shared  track  (e.g.,  street  railway 
segments),  FRA  does  not  currently 
intend  to  exercise  its  jurisdiction  over 
operations  outside  the  shared-track  area. 
Instead,  FRA  vdll  coordinate  with  the 
state  oversight  agency  to  ensure 
effective  and  non-duplicative 
monitoring  of  the  safety  ofthe  different 
segments  of  the  operation.  FRA  will 
make  every  effort  in  its  waiver  process 
to  give  due  weight  to  elements  of  the 
operation's  system  safety  plan  that  carry 
over  into  the  shared-track  portion  of  the 
system. 

Operations  Within  a  Shared  Right-cf- 
Way 

Although  this  policy  statement 
addresses  shared-track  operations,  it  is 
important  to  also  acknowledge  the 
situations  in  which  light  rail  transit 
operations  share  a  right-of-way,  but  no 
trackage  with  conventional  railroads. 
An  example  is  a  light  rail  system  whose 
tracks  run  parallel  to  but  between  the 
tracks  of  a  freight  line.  Where  such 
systems  share  highway-rail  grade 
crossings  with  conventional  railroads, 
FRA  expects  both  systems  to  observe  its 
rules  on  grade  crossing  signals  that,  for 
example,  require  prompt  reports  of 
warning  system  malfunctions.  In 
addition,  and  apart  from  their  safety 
regulatory  programs,  FRA  and  FTA  are 
eager  to  coordinate  vdth  rapid  transit 
agencies  and  railroads  wherever  there 
are  concerns  about  sufficient  intrusion 
detection  and  related  safety  measures 
designed  to  avoid  a  collision  between 
rapid  transit  trains  and  conventional 
equipment. 
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Operations  Through  a  Rail-Rail  Crossing 
at  Grade  and  Other  Limited  Connections 

Similarly,  where  a  rail  transit  system 
crosses  a  conventional  railroad  at  grade, 
but  has  no  other  connection  to  the 
general  system.  FRA  and  FT  A  will 
coordinate  with  the  transit  system  and 
railroad  to  ensure  safety  at  the  crossing. 
FR,\  does  not  consider  a  switch  that 
merely  permits  the  transit  system  to 
receive  shipments  for  its  own  use  a 
connection  significant  enough  to 
warrant  application  of  FRA's  rules. 

3.  FTA  and  FRA  Safety  Partnership 

FTA  and  FRA  have  been  working 
closely  together  for  several  years  to 
ensure  proper  coordination  of  their 
safety  programs.  In  October  1998,  FRA 
and  FTA  entered  into  an  agreement 
designed  to  enhance  their  efforts  in 
identifying  and  resolving  saifety  issues 
in  rail-related  projects  funded  by  FTA. 
Under  the  agreement,  the  agencies 
agreed  to  take  actions  that  will  ensure 
that  FRA's  rail  safety  expertise  is 
brought  to  bear  on  safety  issues  inherent 
in  commuter  rail  grant  proposals  early 
in  the  planning  and  development 
process. 

Coordination  on  Rail  Safety  Waiver 
Requests 

Light  rail  transit  operators  who  intend 
to  share  track  of  the  general  railroad 
system  with  conventional  equipment 
will  either  have  to  comply  with  FRA's 
safety  rules  or  obtain  a  waiver  of 
appropriate  rules.  FRA  may  grant  a 
waiver  "if  the  waiver  is  in  the  public 
interest  and  consistent  with  railroad 
safety."  49  U.S.C.  20103(d).  FRA 
intends  to  make  its  waiver  process  as 
smooth  and  comprehensive  as  possible. 
FTA  will  assist  FRA  in  that  effort.  In  its 
separate  final  statement  of  policy  issued 
today,  FRA  provides  detailed  guidance 
on  what  factors  the  petition  should 
address. 

Note:  FRA  and  FTA  have  grave  concerns 
about  whether,  given  their  structural 
incompatibility,  light  rail  and  conventional 
equipment  can  ever  be  operated  safely  on  the 
same  trackage  at  the  same  time.  In  the  event 


that  petitioners  nevertheless  seek  approval  of 
simultaneous  joint  use,  the  petitioners  will 
face  a  steep  burden  of  demonstrating  that 
extraordinary  safety  measures  will  be  taken 
to  adequately  reduce  the  likelihood  and/or 
severity  of  a  collision  between  conventional 
and  light  rail  equipment  to  the  point  where 
the  safety  risks  associated  with  joint  use 
would  be  acceptable. 

Like  all  waiver  petitions,  a  Petition  for 
Approval  of  Shared  Track  is  reviewed 
by  FRA's  Railroad  Safety  Board.  FTA 
has  a  non-voting  liaison  to  that  board 
who  participates  in  the  board's 
consideration  of  all  such  petitions.  This 
close  cooperation  between  the  two 
agencies  ensures  that  FRA  benefits  from 
the  insights,  particularly  with  regard  to 
technological,  operational,  and  financial 
issues,  that  FTA  can  provide  about  light 
rail  operations,  as  well  as  from  FTA's 
knowledge  of  and  contacts  with  state 
safety  oversight  agencies.  This  working 
relationship  also  ensures  that  FTA  has 
a  fuller  appreciation  of  the  safety  issues 
involved  in  each  specific  shared  use 
operation  and  a  voice  in  shaping  the 
safety  requirements  that  apply  to  such 
operations. 

In  general,  the  greater  the  safety  risks 
inherent  in  a  proposed  operation  the 
greater  will  be  the  mitigation  measures 
required.  It  is  the  intention  of  FTA  and 
FRA  to  maintain  the  level  of  safety 
typical  of  conventional  rail  passenger 
operations  while  accommodating  the 
character  and  needs  of  light  rail  transit 
operations. 

FRA  and  FTA  believe  that  they  can 
give  light  rail  operators  a  high  degree  of 
confidence  that  FRA  will  provide  the 
waivers  they  need  to  operate  on  a  time- 
separated  basis  in  shared-use  situations, 
as  already  demonstrated  in  the  three 
cases  cited  above.  To  facilitate  the 
waiver  process,  FRA  includes  in  its  final 
statement  of  policy  issued  today  a 
detailed  statement  of  the  rules  light  rail 
operators  should  expect  to  comply  with 
and  those  rules  from  which  they  can 
expect  to  receive  waivers,  provided  that 
the  planned  light  rail  operations  will  be 
wholly  separated  in  time  from 
conventional  rail  operations.  With  this 


information,  light  rail  operators  can 
plan  and  design  their  projects  in  such  a 
way  that  they  can  be  confident,  absent 
unusual  facts  about  a  particular  project 
presenting  some  atypical  safety  hazard, 
of  receiving  the  waivers  needed  to 
operate. 

In  its  petition,  the  light  rail  operator 
may  wemt  to  certify  that  the  subject 
matter  addressed  hy  the  rule  to  be 
waived  is  addressed  by  the  system 
safety  plan  and  that  the  light  rail 
operation  will  be  monitored  by  the  state 
safety  oversight  program.  That  is  likely 
to  expedite  FRA's  processing  of  the 
petition.  FRA  will  analyze  information 
submitted  by  the  Petitioner  to 
demonstrate  that  a  safety  matter  is 
addressed  by  the  light  rail  operator's 
system  safety  plan.  Where  FRA  grants  a 
waiver,  the  state  agency  will  oversee  the 
area  addressed  by  the  waiver,  but  FRA 
will  actively  participate  in  partnership 
with  FTA  and  the  state  agency  to 
address  any  safety  problems.  If  the 
conditions  under  which  the  waiver  was 
granted  change  substantially,  or 
unanticipated  safety  issues  arise,  FRA 
may  modify  or  withdraw  a  waiver  in 
order  to  ensure  safety. 

Conclusion 

Expanded  use  of  existing  railroad 
lines  to  provide  increased  transportation 
opportunities  for  passengers  in 
metropolitan  areas  is  a  development 
that  FTA  and  FRA  strongly  wish  to 
encourage.  Working  together,  the  two 
agencies  intend  to  ensure  that  these 
efforts  go  forward  smoothly  and  in  a 
way  that  guarantees  that  the  blending  of 
light  rail  and  conventional  rail 
operations  continues  their  excellent 
safety  records. 

Issued  in  Washington,  DC,  on  June  30, 
2000. 

)olene  M.  Molitoris, 
Federal  Railroad  Administrator. 
Nuria  I.  Fernandez, 
Acting  Federal  Transit  Administrator. 
(FR  Doc.  00-17209  Filed  7-5-00;  10:43  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49CFR  Parts  209  and  211 

[FRA  Docket  No.  FRA-1 999-5685   Notice 
No.  7] 

RIN  213&-AB33 

Statement  of  Agency  Policy 
Concerning  Jurisdiction  Over  the 
Safety  of  Railroad  Passenger 
Operations  and  Waivers  Related  to 
Shared  Use  of  the  Tracks  of  the 
General  Railroad  System  by  Light  Rail 
and  Conventional  Equipment 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule  and  policy  statement. 

summary:  FRA  and  the  Federal  Transit 
Administration  (FTA)  have  jointly 
developed  a  policy  concerning  safety 
issues  related  to  light  rail  transit 
operations  that  share  use  of  the  general 
railroad  system  track  with  conventional 
trains.  That  policy,  published  elsewhere 
in  today's  Federal  Register,  describes 
how  the  two  agencies  will  coordinate 
use  of  their  respective  safety  authorities 
over  shared  track  operations.  FRA  is 
issuing  its  own  separate  policy 
statement  to  describe  the  extent  of  its 
statutory  jurisdiction  over  railroad 
passenger  operations  (which  covers  all 
railroads  except  urban  rapid  transit 
operations  not  connected  to  the  general 
railroad  system)  and  explain  how  it  will 
exercise  that  jmisdiction.  The  statement 
also  explains  FRA's  waiver  process  and 
discusses  factors  that  should  be 
addressed  in  any  petition  submitted  by 
light  rail  operators  and  other  railroads 
seeking  approval  of  shared  use  of 
general  railroad  system  track. 
DATES:  This  statement  of  policy  is 
effective  July  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Smith,  Assistant  Chief 
Counsel  for  Safety,  FRA,  RCC-10,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  10. 
Washington.  DC  20590  (telephone:  202- 
493-6029)  or  David  H.  Kasminoff,  Trial 
Attorney,  FRA,  RCC-12,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6043). 

Introduction 

DOT  strongly  encourages  increased 
use  of  railroads  to  serve  the  nation's 
passenger  transportation  needs.  Many 
communities  are  using  or  planning  to 
use  railroad  lines  on  which 
conventional  freight  and  passenger 
trains  operate  to  move  commuters  and 


other  passengers  in  "light  rail"  vehicles. 
This  development  holds  great  promise 
for  enhancing  transportation 
alternatives  in  metropolitan  and 
subiu-ban  areas.  However,  this  shared 
use  of  conventional  rail  lines,  which  are 
within  FRA's  broad  safety  jurisdiction, 
also  poses  some  significant  safety 
issues.  FTA  provides  a  substantial  share 
of  the  funding  for  many  of  these 
passenger  operations,  some  of  which 
straddle  the  jurisdictional  line  between 
FRA's  and  FTA's  statutory  safety 
authority.  Therefore,  FRA  and  FTA  have 
decided  to  explain  jointly,  in  a  notice 
published  elsewhere  in  today's  Federal 
Register,  how  they  will  work  to  ensure 
that  they  exercise  jurisdiction  in  a 
complementary  way  over  these  shared 
use  operations.  In  this  notice,  FRA 
explains  in  greater  detail  the  extent  of 
its  safety  jurisdiction  and  how  it  will 
exercise  that  authority  in  the  shared  use 
context.  FRA  also  explains  how  those 
light  rail  operations  that  may  desire 
waivers  of  certain  of  FRA's  rules  may  go 
about  seeking  such  waivers. 

This  notice  does  not  amend  any  of 
FRA's  substantive  safety  rules  or  impose 
any  regulatory  burdens  not  akeady 
imposed  by  those  rules.  Those  rules 
cover  a  wide  range  of  safety  issues  such 
as  equipment,  track,  signals,  grade 
crossings,  and  operating  practices.  By 
their  own  terms,  they  already  apply  to 
at  least  those  rail  operations,  like  those 
addressed  here,  that  occur  on  lines 
where  conventional  trains  operate. 
Nothing  in  this  statement  expands  the 
applicability  provisions  of  those  rules. 
The  only  ndes  that  FRA  is  amending  are 
its  statement  of  policy  on  safety 
jurisdiction,  found  in  appendix  A  to  49 
CFR  part  209,  and  49  CFR  part  211,  to 
which  FRA  is  adding  a  new  appendix 
containing  its  statement  of  policy 
concerning  waivers  related  to  shared 
use  of  the  general  system.  FRA  believes 
it  is  important  to  ensure  that  the 
agency's  current  thinking  on  these 
subjects  can  be  readily  located  in  the 
CFR. 

Although  agencies  are  not  required  to 
provide  notice  and  an  opportunity  to 
comment  on  interpretive  rules  and 
statements  of  policy,  FRA  did  so  here  to 
ensure  that  it  had  the  benefit  of  the 
views  of  interested  parties  in  developing 
its  policy.  Because  of  the  substantial 
overlap  in  subject  matter  between  FRA's 
proposed  statement  of  policy  (published 
November  1,  1999,  at  64  FR  59046)  and 
the  joint  FRA/FTA  statement  (published 
May  25.  1999,  at  64  FR  28238),  we 
concluded  it  made  sense  to  have  the 
comment  periods  on  both  statements 
run  concurrently.  Therefore,  we 
extended  the  original  comment  period 
on  the  joint  statement  to  coincide  with 


the  comment  period  on  this  statement 
(64  FR  58124).  Then,  based  on  a  request 
from  the  major  organization 
representing  rail  commuter  and  transit 
operations,  we  extended  the  comment 
deadline  again,  to  February  14,  2000. 
We  think  this  public  process  gave  all 
concerned  ample  opportunity  to 
develop  and  convey  their  views,  and  we 
have  spent  a  great  deal  of  time 
reviewing  the  many  comments  we 
received. 

I.  Discussion  of  Comments 

FRA  received  nearly  50  responses 
concerning  its  proposed  statement  of 
agency  policy,  including  comments 
from:  state  and  local  govenmients  and 
transportation  authorities;  transit 
agencies;  transportation  planners  and 
consultants;  citizen  groups;  a  railroad 
labor  union;  the  association 
representing  the  interests  of 
conventional  railroads;  and  the 
association  representing  the  interests  of 
the  rail  transit  industry.  Discussions 
follow  with  respect  to  the  primary 
issues  raised  by  the  commenters.  In 
light  of  the  comments  received,  FRA  has 
reconsidered  some  aspects  of  its 
proposed  policy  and  has  elected  to 
adopt  cenain  portions  of  the  policy 
without  substantive  change  from  what 
FRA  proposed. 

The  commenters  addressed  many  of 
the  important  topics  discussed  in  FRA's 
proposal,  including  the  extent  and 
exercise  of  FRA's  jurisdiction,  shared 
use  of  the  general  railroad  system  of 
transportation  by  light  rail  and 
conventional  rail  equipment,  shared  use 
of  railroad  rights  of  way  by  light  rail  and 
conventional  rail  equipment,  and  the 
nature  of  the  waiver  process  involving 
shared-use  operations.  Several 
commenters  applauded  the  agencies' 
efforts  to  clarify  how  FRA  and  FTA  will 
exercise  their  respective  authorities  and 
provide  guidance  on  how  to  use  FRA's 
waiver  process  in  this  context.  Many 
commenters  had  suggestions  on  how 
FRA  could  improve  its  expression  of  its 
policy,  and  a  few  simply  opposed  FRA's 
exercise  of  its  jurisdiction,  whether 
generally  over  light  rail  operations  on 
the  general  system  or  specifically  over 
their  own  operation.  The  major  themes 
that  emerged  from  FRA's  review  of  the 
comments  are  as  follows: 

•  FRA's  proposed  definitional 
distinction  between  "commuter 
railroad"  and  "rapid  transit,"  which 
involves  determining  the  primary 
purpose  of  the  operation  and  whether  a 
substantial  portion  of  the  operation  is 
devoted  to  moving  people  vkdthin  a 
city's  boundaries,  is  viewed  by  some 
commenters  as  improperly  based  in 
FRA's  statutory  authority  or  too  vague. 
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•  FRA  should  establish  an 
administrative  process  to  resolve 
jurisdictional  questions,  especially 
those  involving  light  rail  projects  still  in 
the  planning  stages. 

•  The  "proposed  restrictions" 
(apparently  some  commenters  did  not 
realize  that  FRA's  rules  already  apply  to 
these  operations)  on  shared  use  of  the 
same  trackage  by  light  rail  and 
conventional  rail  equipment  are 
unjustified  because  of  added 
compliance  costs  and  the  possible 
discouraging  effect  on  the  development 
and  expansion  of  light  rail  transit 
service.  Certain  commenters  asked  FRA 
to  emulate  what  they  imderstand  as  the 
Eiuopean  approach  and  permit 
simultaneous  joint  use  of  the  same 
trackage  by  light  rail  and  freight  trains. 

•  The  shared-use  waiver  petition 
process  is  too  burdensome  to  transit 
system  operators. 

•  FRA  needs  to  explain  its  regulatory 
role  in  cases  of  a  light  rail  transit 
operation  sharing  a  right-of-way  but  no 
trackage  with  a  conventional  railroad. 

FRA  Jurisdiction 

General  Issues 

Several  commenters,  including  the 
Maryland  Transit  Administration  (MTA) 
and  the  New  Starts  Working  Group 
(NSWG),i  question  the  way  in  which 
FRA  stated  the  extent  of  its  jurisdiction 
over  light  rail  operations  in  the 
proposed  policy  statement.  MTA 
concludes  that,' under  49  U.S.C.  20101, 
FRA's  jurisdictional  authority  must  be 
based  upon  the  nature  of  the  operational 
connection  between  two  systems,  and 
that  FRA's  jurisdictional  authority  does 
not  derive  from  a  mere  connection  of  a 
rapid  transit  operation  to  the  geixeral 
system.  In  response,  FRA  notes  that  the 
statute  excludes  only  rapid  transit 
systems  "not  cormected  to"  the  general 
system  and  does  not  elaborate  on  the 
characteristics  of  a  sufficient 
cormection,  which  could  reasonably 
lead  to  the  conclusion  that  any 
connection  (even  a  "mere"  one)  will 
suffice.  Nevertheless,  as  its  proposed 
policy  makes  clear,  FRA  takes  into 
accoimt  the  nature  of  the  cormection  in 
determining  where  to  exercise  its 
jiu-isdiction,  and  generally  construes 
"coruiected  to"  as  meaning  that  a  rapid 
transit  system  is  operated  as  a  part  of, 
or  over  die  lines  of,  the  general  system. 
Of  course,  the  general  system  may 
include  tracks  owned  by  the  rapid 


'  NSWG  indicates  in  its  comments  that  it  is  a 
coalition  of  nearly  40  transit  properties,  cities,  and 
private  sector  companies  committed  to  the 
continued  growth  of  rail  transit  in  the  United 
States. 


transit  system  over  which  conventional 
passenger  or  freight  trains  operate. 

The  NSWG  notes  that  its  suggested 
changes  to  the  policy  statement  do  not 
"offer  a  different  view  of  FRA's 
jurisdiction  than  the  one  FRA  itself 
offers."  Instead,  NSWG  takes  issue  with 
particulcir  aspects  of  how  FRA  has 
expressed  its  jiuisdictional  reach. 
NSWG  contests  FRA's  suggestion  that 
"urban  rapid  transit"  is  an  exception  to 
or  special  category  of  "commuter  and 
other  short-haul  railroad  passenger 
operations"  instead  of  a  completely 
separate  category  over  which  FRA  lacks 
jurisdiction.  The  commenter  does  not 
wish  to  see  the  final  policy  statement 
imply  a  presumption  that  a  rail 
operation  is  automatically  a  commuter 
or  short-haul  operation  under  FRA's 
jiirisdiction  unless  it  is  an  exceptional 
and  special  type  of  short-haul  operation. 
FRA  appreciates  NSWG's  close  reading 
of  49  U.S.C.  20102,  but  believes  that 
reading  would  not  produce 
jurisdictional  conclusions  different  from 
those  rendered  under  FRA's  reading. 
Whether  "rapid  transit  operations  in  an 
urban  area"  are  a  type  of  "short-haul 
railroad  passenger  service"  or  a  separate 
subset  of  the  larger  group  of  "railroads," 
the  statute  excludes  only  one  category  of 
rapid  transit  operations,  i.e.,  those  that 
are  "in  an  urban  area"  and  not 
connected  to  the  general  system.  Under 
either  reading,  a  rail  operation  is 
presumptively  covered  by  the  statute 
unless  the  conditions  of  the  exception 
apply. 

The  NSWG  also  requests  that  FRA 
correct  some  statements  in  the  policy 
statement  that  NSWG  believes  blvu  die 
distinction  between  questions  of 
jurisdiction  and  questions  of  the 
agency's  discretionary  enforcement.  For 
example,  under  the  section  describing 
FRA's  policy  on  the  exercise  of  its  safety 
jurisdiction,  FRA  states  on  page  59049 
that  it  "currently  exercises  jiu-isdiction 
over  all  railroad  passenger  operations  in 
the  nation  except:  (1)  Urban  rapid 
transit  operations  not  operated  on  or 
over  the  general  railroad  system;  .  .  .  ." 
The  NSWG  requests  deletion  of  this 
statement  from  a  discussion  of  the 
exercise  of  FRA's  jurisdiction  because 
FRA  does  not  have  statutory  jurisdiction 
to  regulate  urban  rapid  transit 
operations  not  operated  on  or  over  the 
general  railroad  system.  In  addition,  the 
NSWG  objects  to  FRA's  statement  on 
page  59050  that  "it  considers  some 
cormections  to  the  general  system  to  be 
insufficient  to  warrant  exercise  of  its 
jurisdiction  over  a  transit  operation." 
(Emphasis  added.)  The  NSWG  finds  this 
statement  to  be  misleading,  arguing  that 
some  rapid  transit  connections  to  the 
general  system  are  so  incidental  and 


insufficient  that  FRA  legally  does  not 
even  "have"  the  jurisdiction  over  the 
rapid  transit  system  that  FRA  says  it  is 
choosing  not  to  "exercise." 

In  response,  FRA  notes  that  its  final 
statement  of  agency  policy  concerning 
jurisdiction  included  in  Appendix  A  to 
part  209  of  the  CFR,  as  amended  by  this 
notice,  is  perfectly  clear  as  to  where 
FRA  believes  it  lacks  jurisdiction. 
Nothing  FRA  has  said  suggests  that  FRA 
could  exercise  jiu-isdiction  it  does  not 
have.  Moreover,  it  is  correct  in  literal 
terms  to  say  that  FRA  does  not  exercise 
jurisdiction  where  it  either  lacks 
jurisdiction  or  chooses  not  to  exercise  it, 
and  it  is  sometimes  useful  in  certain 
contexts  to  combine  those  two 
categories  to  give  the  reader  a  clear 
picture  of  what  FRA  believes  is  outside 
of  both  the  extent  and  exercise  of  its 
jurisdiction.  For  example,  most  of  FRA's 
rules  contain  cin  applicability  section 
that,  among  other  things,  excludes 
urban  rapid  transit  systems  not 
connected  to  the  general  system,  but 
also  contain  the  statutory  definition  of 
"railroad"  that  removes  such  operations 
from  its  jurisdiction.  See,  e.g.,  49  CFR 
240.3  and  240.7.  Based  on  NSWG's 
comment,  however,  we  have  taken  pains 
in  this  document  to  distinguish  the 
existence  of  jurisdiction  from  its 
exercise. 

Definitions  of  Commuter  Railroad  and 
Rapid  Transit 

As  FRA  acknowledged  in  its  proposal, 
the  statutory  definition  of  "raifroad" 
uses  the  terms  "commuter  or  other 
short-haul  railroad  passenger  service" 
and  "rapid  transit  operations  in  an 
urban  area"  without  providing  a 
definition  of  either  type  of  service.  For 
a  transit  system  planning  to  build  a  new 
operation  that  will  not  be  connected  to 
the  general  railroad  system,  resolution 
of  the  question  of  whether  the  service 
will  be  labeled  as  commuter  or  rapid 
transit  service  is  crucial. ^  Several 
commenters  objected  to  FRA's 
definitions  of  commuter  service  an  ' 
rapid  transit  in  an  urban  cirea,  and  some 
suggested  that  FRA's  definitions  did  not 
include  certain  factors  they  considered 
vital.  However,  except  for  one 
commenter  that  offered  a  definition  of 
"rapid  transit,"  none  of  the  commenters 
actually  recommended  specific 
alternative  definitions. 

The  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA) 
contends  that  FRA's  definition  of 
"commuter  raifroad"  is  arbitrary  and 


2  If  the  operation  is  a  commuter  railroad,  FRA  has 
jurisdiction  even  if  there  is  no  connection  to  any 
other  railroad,  and  in  fact  considers  the  operation 
itself  to  be  part  of  the  general  railroad  system. 
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generic,  and  bears  little  or  no  relation  to 
the  underlying  safety  and  policy 
concerns  embodied  in  the  statute. 
SEPTA  expressed  concern  that  under 
what  it  considers  FRA's  sweeping  and 
somewhat  vague  definition  of  commuter 
service,  the  overwhelming  majority  of 
transit  operations  of  all  types  operated 
by  SEPTA  (bus,  trolley,  streetcar,  and 
rapid  transit)  could  be  viewed  as 
possessing  commuter  characteristics. 
SEPTA  stressed  that  discerning 
jurisdiction  from  whether  a  transit 
system's  primary  purpose  is 
transporting  commuters  to  and  from 
work  within  a  metropolitan  area  ignores 
not  only  various  unrelated 
characteristics  of  the  service,  such  as 
type  of  equipment  and  frequency  of 
service,  but  also  historical  and  widely 
held  notions  regarding  the  limited  scope 
of  Federal  regulation  of  transit 
operations.  In  response,  FRA  notes  that 
its  proposed  definitions  were  designed 
to  give  life  to  the  sparse  statutory 
language  with  a  ver>'  keen  sense  of 
Congress'  concerns.  As  explained  at 
length  in  the  proposed  statement  and  as 
is  clear  from  the  statutory'  language. 
Congress  specifically  intended  that  FRA 
not  make  jurisdictional  determinations 
based  on  the  type  of  rail  equipment 
being  used  but  rather  on  the  nature  of 
the  operation. 

The  Port  Authority  of  New  York  & 
New  Jersey  (PATH)  commented  that 
FRA  is  ignoring  the  plain  meaning  of 
words  when  it  states  on  page  59049  of 
the  proposal  that  "it  is  the  nature  and 
location  of  the  [rapid  transit]  operation, 
not  the  nature  of  the  equipment,  that 
determines  whether  FRA  has 
jurisdiction  under  the  safety  statutes." 
In  this  regard.  PATH  argues'  that  FRA  is 
creating  an  arbitrary  distinction  between 
"commuter  railroads"  and  "rapid  transit 
operations  '  by  looking  to  the  primary 
purpose  of  each  type  of  service.  PATH 
believes  that  since  commuter  raifroads 
and  rapid  transit  operations  both 
transport  people,  the  distinction 
between  a  "commuter  railroad" 
transporting  commuters  to  and  from 
work  within  a  metropolitan  area  and  a 
"rapid  transit  operation"  moving  people 
from  point  to  point  wathin  an  urban  area 
has  no  relevance  to  the  determination  of 
jurisdiction  under  the  Federal  railroad 
safety  laws.  Even  assuming  that  the 
basis  for  the  distinction  is  legally 
correct.  PATH  is  concerned  that  FRA's 
decision  as  to  what  constitutes  a 
'substantial  portion"  of  an  operation 
will  be  made  in  an  arbitrary  manner. 

In  response.  FRA  again  notes  that  it 
believes  that  Congress  intended  that  the 
type  of  equipment  used  in  a  rail 
operation  not  be  a  jurisdictiond  factor, 
and  that  the  word  "railroad"  be  read  to 


include  "any  form  of  nonhighway 
ground  transportation  that  runs  on  rails 
or  electromagnetic  guideways."  49 
U.S.C.  20102.  That  statute  speaks  of 
commuter  "service"  and  rapid  transit 
"operations,"  not  the  equipment  used  in 
either  service.  Given  the  vast  range  of 
rail  passenger  equipment  already  in  use 
in  this  country  and  available  from 
suppliers  around  the  world,  basing 
jurisdictional  decisions  on  the  type  of 
equipment  is  an  impossible  task.  There 
is  simply  no  rational  basis  for  drawing 
clear  jurisdictional  lines  between  types 
of  equipment  or  for  thinking  that 
Congress  intended  FRA  to  do  so.  More 
important,  if  equipment  were  the 
deciding  factor,  the  equipment  outside 
of  FRA's  jurisdiction  could  run 
anywhere  at  any  time,  including  mixed 
in  vdth  conventional  freight  and 
passenger  operations  without  regard  to 
the  attendant  safety  risks  of  collisions 
between  equipment  of  vastly  different 
structural  strengths,  and  yet  avoid 
FRA's  regulatory  program.  There  is  no 
evidence  of  such  an  intent  in  the  statute. 

PATH  also  cites  in  its  comments  to 
the  Transportation  Research  Board's 
(TRB)  definition  of  rapid  transit.  TRB 
defines  a  rapid  transit  system  as: 

A  Uansit  system  that  generally  serves  one 
urban  area,  using  high  speed,  electrically 
powered  passenger  rail  cars  operating  iii 
trains  in  exclusive  rights-of-way  without 
grade  crossings  (Chicago  is  an  exception)  and 
with  high  platforms.  The  tracks  may  be  in 
underground  tunnels,  on  elevated  structures, 
in  open  cuts,  at  surface  level,  or  any 
combination  thereof.  Some  local  terms  use 
for  rail  rapid  transit  are  the  elevated,  the 
metro,  the  metropolitan  railway,  the  rapid, 
the  subway,  the  underground. 

PATH  did  not  provide  a  citation  to 
the  TRB  document  in  which  this 
definition  appears.  FRA  notes  that  the 
definition  begins  in  a  circular  fashion  by 
defining  rapid  transit  as  a  "transit 
system"  without  explaining  what  makes 
a  system  "transit."  Arguably,  then,  this 
definition  merely  describes  the  typical 
physical  characteristics  of  a  rail  transit 
system  without  addressing  what 
operational  characteristics  make  it 
transit.  The  definition  states  that  such 
systems  generally  operate  in  an  urban 
area  in  "exclusive  rights-of-way  without 
grade  crossings."  That  is  certainly  true 
with  regard  to  most  systems  FRA 
considers  to  be  urban  rapid  transit. 
However,  if  FRA  adopted  this 
definition,  the  vast  majority  of  the  light 
rail  systems  (including  those  in 
operation  in  San  Diego,  Baltimore,  and 
Salt  Lake  City)  would  be  outside  the 
definition  of  urban  rapid  transit  (and, 
therefore,  outside  the  sole  statutory 
exception)  so  that  even  their  street 
railway  portions  outside  of  the  area  of 


shared  use  would  not  be  considered 
"rapid  transit."  None  of  these  light  rail 
systems  operates  in  an  exclusive  right- 
of-way,  and  they  all  have  grade 
crossings.  FRA's  rationale  for  not 
exercising  jurisdiction  over  their  non- 
shared-use  segments  is  that  these  are,  at 
least  in  some  cases,  rapid  transit 
systems  that  would  be  outside  of  FRA's 
jurisdiction  but  for  their  operation  over 
the  general  system,  and  that  the  portions 
where  use  is  not  shared  can  be 
effectively  regulated  under  FTA's 
program.  Adoption  of  PATH'S  preferred 
definition  would  point  in  the  direction 
of  FRA's  assertion  of  jurisdiction  over 
those  entire  systems  rather  than  just 
their  shared  use  portions.  Moreover,  the 
TRB  definition  provides  no  help  with 
reading  the  phrase  "commuter  or  other 
short-haul  railroad  passenger  service"  in 
the  statute.  Under  TRB's  definition,  a 
system  would  be  considered  rapid 
transit  based  on  its  physical 
characteristics  even  if  its  exclusive 
business  was  hauling  commuters.  Of 
course,  FRA  believes  that  Congress  has 
clearly  directed  the  agency  to  assert 
jurisdiction  over  commuter  operations. 

While  we  appreciate  PATH'S  being 
the  only  commenter  to  offer  an 
alternative  to  FRA's  definitions,  we  find 
PATH'S  suggestion  inappropriate  for  use 
in  this  context.  FRA  has  struggled  to 
develop  definitions  of  these  terms  that 
embody  what  we  believe  was  the  intent 
of  Congress.  We  think  that  Congress 
flatly  wanted  FRA  to  have  and  exercise 
jiuisdiction  over  all  commuter 
operations  and  to  not  have  or  exercise 
jurisdiction  over  urban  railroad  transit 
operations  that  stemd  apart  from  the 
general  rail  system.  We  doubt  that 
Congress  considered  how  difficult  it 
may  be  to  draw  the  line  where  systems 
have  characteristics  of  both  types  of 
operations.  We  have  based  our 
definitions,  as  best  we  could,  on  the 
plain  meaning  and  legislative  history  of 
the  statutory  terms  as  used  in  the 
railroad  safety  statutes.  Also,  in  a  non- 
safety  context,  Congress  has  listed 
certain  specific  rail  systems  as 
commuter  authorities  in  the  Northeast 
Rail  Service  Act  of  1981  ("NERSA"), 
Pub.  L.  No.  97-35,  45  U.S.C.  1104(3).3 
In  subsequently  defining  "railroad"  in 
the  safety  statutes.  Congress  clearly 
intended  to  include  "commuter 
service."  49  U.S.C.  20102.  We  think  the 


^The  statute  provides  that  "commuter  authority" 
includes  the  Metropolitan  Transportation 
Authority,  the  Connecticut  Department  of 
Transportation,  the  Maryland  Department  of 
Transportation,  the  Southeastern  Pennsvlvania 
Transportation  Authorit\'.  the  New  Jersey  Transit 
Corporation,  the  Massachusetts  Bay  Transportation 
Authority,  and  the  Port  Authority  trans-Hudson 
Corporation. 
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1981  statute  is  a  useful  guide  as  to 
Congress"  concept  of  commuter  service, 
at  least  with  regard  to  the  listed  systems. 
The  same  committees  of  the  same 
Congress  produced  both  NERSA  in  1981 
and  the  1982  safety  legislation  and  used 
very  similar  terminology  to  refer  to 
commuter  operations,  and  the 
legislative  history  of  the  1982  safety 
amendments  expressly  acknowledges 
what  was  then  the  recent  transition  of 
some  commuter  service  to  new 
commuter  authorities,  which  NERSA 
had  authorized.  We  see  no  reason  to 
conclude  that  Congress  intended  that 
the  particular  systems  it  identified  as 
commuter  operations  in  1981  be 
considered  anything  but  commuter 
operations  under  the  safety  statutes. 
Therefore,  we  have  amended  our 
definition  of  commuter  operations  to 
include,  at  a  minimum,  the  systems 
Congress  listed  in  1981.  Of  course,  we 
recognize  that  the  listed  authorities 
could  undertake  new  operations  that 
differ  substantially  from  those  existing 
at  the  time  of  NfERSA,  and  that  the 
statute  would  not  provide  guidance 
with  respect  to  such  new  and  different 
operations. 

We  are  also  revising  the  definitions  of 
"commuter  railroad"  and  "xu'ban  rapid 
transit"  to  remove  as  a  consideration 
whether  "a  substantial  portion"  of  a 
system's  operations  is  devoted  to 
moving  people  from  station  to  station 
within  a  city,  and  to  focus  instead  on 
whether  such  service  is  a  "primary 
function"  of  the  system  or  "an 
incidental  function"  of  its  service.  The 
"substantial  portion"  lemguage 
suggested  that  there  could  be  some 
numerical  threshold  of  intra-urban 
service  that  could  provide  a  bright  line. 
Unfortunately,  FRA  is  not  aware  of  any 
such  quantitative  bright  line,  and  must 
instead  focus  in  a  more  qualitative  way 
on  how  a  system  functions  and  whether 
such  intra-urban  service  is  truly  a 
primary  or  incidental  function  of  a 
system. 

Although  none  of  the  commenters 
offered  an  effective  alternative  to  the 
definitions  we  had  proposed,  they  did 
give  us  several  factors  to  consider  and 
articulated  a  strong  desire  for  greater 
clarity  on  the  commuter/rapid  transit 
distinctions.  Toward  that  end,  we  have 
refined  the  definitions  of  those  terms  by 
noting  which  types  of  service  are 
presumptively  commuter  or  rapid 
transit  and  what  criteria  to  apply  in 
determining  the  proper  characterization 
of  a  system  that  falls  outside  of  the 
presumptions.  Under  the  final  policy, 
FRA's  jurisdictional  determinations  will 
begin  with  two  basic  presumptions. 
First,  if  there  is  a  statutory 
determination  (such  as  NERSA)  that 


Congress  considers  a  particidar  service 
to  be  commuter  rail,  FRA  will  respect 
that  determination  and  consider  the 
service  to  be  a  conamuter  railroad. 
Second,  a  system  to  which  the  first 
presmnption  do^jot  apply  will  be 
presumed  to  be  an  urban  rapid  transit 
system  if  it  is  a  subway  or  elevated 
operation  with  its  own  track  system  on 
which  no  other  railroad  may  operate, 
has  no  highway-rail  crossings  at  grade, 
operates  within  an  urban  area,  and 
moves  passengers  within  the  urban  area 
as  one  of  its  major  functions. 

Where  neither  of  the  two 
presmnptions  applies,  FRA  will  look  at 
each  system  on  a  case-by-case  basis  and 
apply  the  following  criteria: 

Indicators  of  urban  rapid  transit: 

•  Serves  an  urban  area  and  may  also 
serve  its  suburbs. 

•  Moving  passengers  from  station  to 
station  within  the  urban  boundaries  is  a 
major  function  of  the  system  and  there 
are  multiple  station  stops  within  the 
city  for  that  purpose. 

•  The  system  provides  fi'equent  train 
service  even  outside  the  morning  and 
evening  peak  periods. 

Indicators  of  a  commuter  railroad: 

•  Serves  an  urban  area,  its  suburbs, 
and  more  distant  outlying  communities 
in  the  greater  metropolitan  area. 

•  The  system's  primary  function  is 
moving  passengers  back  and  forth 
between  their  places  of  employment  in 
the  city  and  their  homes  within  the 
greater  metropolitan  area,  and  moving 
passengers  from  station  to  station  within 
the  immediate  urban  area  is,  at  most,  an 
incidental  function. 

•  The  vast  bulk  of  the  system's  trains 
are  operated  in  the  morning  and  evening 
peak  periods  with  few  trains  at  other 
hours. 

As  several  commenters 
recommended,  this  more  refined 
analysis  looks  at  factors  such  as  the 
system's  geographical  reach  within  a 
metropolitan  area  and  the  frequency  of 
service.  The  presumptions  also  resolve 
many  issues  without  the  need  for 
further  analysis. 

Process  for  Resolving  Jvuisdictional 
Questions 

Several  commenters  suggested  that,  in 
addition  to  setting  forth  meaningful 
criteria  for  determining  the  scope  of  its 
jmisdiction  over  light  rail  in  shared 
corridors,  the  policy  statement  should 
also  describe  what  administrative 
options  are  available  within  FRA  for 
resolving  jurisdictional  questions.  The 
American  Public  Transportation 
Association  (APTA)  urged  FRA  to  adopt 
a  pre-waiver  review  process  to  discuss 


FRA's  jurisdiction.  Consistent  with 
APTA.  the  NSWG  suggested  that  FRA 
establish  an  informal  process  for  transit 
systems  to  secure  jurisdictional 
determinations  without  submitting  to 
FRA  jurisdiction.  The  NSWG  stated  that 
FRA  could  offer  transit  systems  the 
option  to  use  a  bifurcated  approach  for 
the  submission  of  waiver  petitions.  In 
part  one,  the  transit  system  could  offer 
facts  and  legal  arguments  sufficient  to 
permit  FRA  to  render  a  threshold 
jurisdictional  determination,  and  in  part 
two  (assuming  that  FRA  has 
jurisdiction)  the  transit  system  would 
submit  its  comprehensive  waiver 
petition. 

In  response  to  these  comments,  FRA 
stresses  that  it  is  always  willing  to  meet 
with  transit  agency  officials  at  the 
earliest  stages  of  a  project  to  determine 
if  the  proposed  operation  would  be 
subject  to  FRA  jurisdiction,  and 
welcomes  the  opportunity  to 
periodically  consult  with  these 
individuals  throughout  the  entire 
planning  and  implementation  of  a 
project  under  our  jmisdiction.  FRA 
recognizes  that  the  equipment  choices 
and  right-of-way  alignment  options  are 
complex  issues,  the  resolution  of  which 
may  be  aided  if  a  transit  agency  receives 
early  guidance  from  the  agency 
concerning  FRA  jiu-isdiction. 
Accordingly,  FRA  has  amended  its 
policy  to  include  an  informal  method 
for  obtaining  jurisdictional 
determinations  from  FRA  early  in  the 
process  before  preparation  of  a  waiver 
application.  The  mere  submission  of  a 
request  for  FRA's  views  on  whether  it 
has  jurisdiction  over  an  entity  would 
not  constitute  submission  to  FRA's 
jurisdiction  or  acquiescence  in  FRA's 
eventual  determination.  Of  course,  FRA 
would  have  to  base  such  determinations 
on  the  facts  presented  to  it,  and  any 
significant  changes  in  the  system  after 
its  determination  could  require 
revisiting  that  ruling. 

Jurisdiction  Over  Particular  Operations 

Four  commenters  directed  their 
comments  to  the  issue  of  whether  FRA 
has  statutory  jm-isdiction  over  their 
particular  rail  operations. 

MTA  considers  the  proposal  to  be  an 
unwarranted  and  improper  exercise  of 
FRA's  jurisdiction  as  it  relates  to  MTA's 
light  rail  system.  MTA  states  that  it  will 
use  every  available  safety  measure  to 
ensure  the  safety  of  its  system,  and  will 
proceed  with  its  dialogue  with  FRA,  but 
continues  to  believe  that  FRA's  attempt 
to  exercise  jurisdiction  over  its  light  rail 
system  is  inappropriate  under  existing 
law.  MTA  argues  that  it  is  not  the  mere 
connection  to  the  general  system 
through  which  FRA's  jurisdictional 


Federal  Register/ Vol.  65,  No.  132 /Monday.  July  10.  2000 /Rules  and  Regulations 


42533 


authority  flows,  but  rather  the  nature  of 
the  operational  connection  between  two 
systems.  In  this  regard,  MTA  believes 
that  the  minimal  intrusion  caused  by 
the  operation  of  one  freight  train  every 
other  night  on  its  central  light  rail  line 
does  not  abrogate  the  statutory 
exclusion  for  rail  rapid  transit  systems 
set  forth  in  49  U.S.C.  20101. 

PATH  indicates  in  its  comments  that 
it  is  concerned  with  only  the  issue  of 
jiu-isdiction,  and  not  with  the  policy 
statement's  discussion  of  shared 
facilities,  since  the  PATH  system  does 
not  share  track  with  any  other  operator. 
PATH  stresses  that  since,  in  its  view,  it 
shares  virtually  no  common 
characteristics  with  the  Long  Island 
Railroad,  MARC,  or  VRE,  it  should  not 
be  included  by  FRA  as  an  example  of  a 
"commuter  railroad.  "  PATH  concludes 
that,  when  applied  to  its  operation, 
FRA's  proposed  definition  of  a  transit 
system  as  an  operation  that  devotes  a 
substantial  portion  of  its  operations  to 
moving  people  from  point  to  point 
within  an  urban  area  would  clearly 
result  in  the  classification  of  PATH  as 
a  rapid  transit  svstem.  At  the  same  time, 
PATH  argues  that  FRA  has  no 
reasonable  basis  for  looking  at  the 
characteristics  of  the  passengers  who 
ride  PATH  rather  than  the 
characteristics  of  the  equipment  to 
determine  if  it  has  jurisdiction.  PATH'S 
comments  do  not  mention  that  a  federal 
appellate  court  ruled  that  FRA  had  not 
abused  its  discretion  when,  in  1996,  it 
determined  that  PATH  is  a  railroad 
within  its  jurisdiction.  Port  Authority 
Trans-Hudson  Corp.  v.  Federal  Railroad 
Administration.,  No.  97-1103  (D.C.  Cir., 
Dec.  15,  1997),  cert,  denied,  525  U.S. 
818  (1998). 

The  Port  Authority  Transit 
Corporation  (PATCO)  in  Philadelphia, 
Pennsylvania  states  that  because  it  is  an 
intra-urban  mass  transit  system  not 
connected  to  the  general  railroad 
system,  it  is  subject  only  to  FTA's 
authority.  Since  PATCO  is  regulated  by 
FTA,  and  the  respective  jurisdictions  of 
FTA  and  FRA  are  mutually  exclusive, 
PATCO  requests  that  the  final  joint 
policy  statement  make  clear  that  it  is  not 
subject  to  FRA's  regulations. 

SEPTA  devotes  much  of  its  comments 
to  arguing  that  its  planned  passenger 
operation  between  Philadelphia  and 
Reading,  Pennsylvania,  a  distance  of  62 
miles,  should  not  be  subject  to  FRA's 
jurisdiction.  One  alternative  being 
considered  for  that  line  is  a  light  rail 
operation  sharing  a  corridor  with  a 
freight  line.  SEPTA  contends  that, 
despite  being  primarily  a  commuter 
line,  this  operation  would  be  outside  of 
FRA's  jurisdiction  because  it  would 
serve  other  transit  needs,  have  separate 


trackage  in  the  freight  corridor,  and  use 
light  rail  equipment. 

While  FRA  is  including  a  summary  in 
this  document  of  each  operation's 
assertions  for  public  informational 
purposes,  this  policy  statement  is  not 
the  appropriate  vehicle  for  resolving  the 
jurisdictional  issues  involving  the 
peculiar  facts  of  particular  operations. 
Instead,  FRA  has  addressed  or  will 
address  each  operation's  concerns  in  the 
course  of  separate  meetings  and/or 
written  correspondence. 

Effect  of  FRA  Jurisdiction  on  the 
Applicability  of  Other  Railroad  Laws 

Two  commenters,  APT  A  and  the 
NSWG,  requested  that  FRA  add 
language  to  the  policy  statement  to 
clarify  that  if  a  rail  operation  is  subject 
to  FRA  jurisdiction  for  rail  safety 
purposes,  it  does  not  necessarily  mean 
that  the  operation  is  also  covered  by 
other  Federal  railroad  statutes  such  as 
the  Federal  Employers'  Liability  Act,  the 
Reiilway  Labor  Act,  and  the  Railroad 
Retirement  Act.  Likewise,  the 
commenters  argue  that  being  within  the 
scope  of  those  other  railroad  laws 
should  have  no  relevance  to  FRA  in 
determining  whether  a  railroad  system 
is  deemed  a  railroad  for  rail  safety 
purposes.  FRA  agrees  with  the  points 
made.  These  other  Federal  statutes  have 
their  own  definitions,  purposes,  and 
legislative  histories.  FRA  does  not 
consult  them  in  making  jurisdictional 
determinations  under  the  safety  statutes. 
Moreover,  FRA  does  not  intend  that  its 
jurisdictional  determinations  have  any 
bearing  on  whether  a  rail  operation  is  a 
"railroad"  for  piu-poses  of  those  other 
statutes.  While  there  are  some  specific 
links  in  the  safety  statutes  to  some  of 
those  other  laws  (e.g.,  the  rail  safety 
statutes  incorporate  the  dispute 
resolution  process  of  the  Railway  Labor 
Act  for  handling  certain  disputes  related 
to  safety-based  discrimination  against 
employees,  49  U.S.C  20109(c),  and  the 
Federal  Employers'  Liability  Act 
contains  a  provision  precluding  a 
finding  of  contributory  negligence 
against  any  employee  where  the 
reiilroad's  violation  of  any  safety  statute 
contributed  to  the  employee's  injury  or 
death,  45  U.S.C.  53,  we  do  not  believe 
that  those  links  indicate  a  Congressional 
intent  that  FRA's  safety  jurisdiction 
would  be  affected  by  the  reach  of  those 
statutes. 

Shared  Use  and  Temporal  Separation. 

Simultaneous  Joint  Use  Of  Track  by 
Light  Rail  and  Conventional  Equipment 

In  the  discussion  of  "Waiver  Petitions 
Concerning  Shared  Use  of  the  General 
System  by  Light  Rail  and  Other 


Railroads, "  in  which  FRA  explained  the 
general  factors  that  should  be  addressed 
in  a  Petition  for  Approval  of  Shared 
Use,  FRA  indicated  that  light  rail 
operators  intending  to  share  trackage  on 
the  general  railroad  system  with 
conventional  rail  equipment  must  either 
comply  with  FRA's  safety  rules  or 
obtain  a  waiver  of  appropriate  rules.  64 
FR  at  59050.  FRA  explained  that  a 
collision  between  an  occupied  light  rail 
transit  vehicle  and  conventional  freight 
or  passenger  equipment  would  have 
catastrophic  consequences  because  the 
light  rail  vehicles  are  not  designed  to 
withstand  such  a  collision.  64  FR  59049. 
FRA  stated  that  the  surest  way  to  ensure 
that  such  collisions  do  not  occur  is  to 
strictly  segregate  light  rail  and 
conventional  operations  by  time  of  day, 
and  that  the  agency  is  likely  to  grant 
waivers  of  many  of  its  rules  where 
complete  temporal  separation  between 
the  incompatible  equipment  is 
demonstrated.  64  FR  59055.  Some 
commenters  welcomed  FRA's 
preference  for  temporal  separation, 
while  others  saw  it  as  too  restrictive  and 
not  sufficiently  open  to  the  possibility 
that  light  rail  and  conventional 
equipment  can  operate  safely  and 
simultaneously  on  the  same  track. 

Among  the  comments  received,  APT  A 
stressed  that  the  final  policy  statement 
should  reflect  the  principles  of 
promoting  more  livable  communities 
and  taking  advantage  of  underutilized 
fi^ight  corridors  to  provide  service  that 
would  otherwise  be  too  expensive,  and 
noted  that  the  expansion  of  rail 
passenger  transportation  woulS  benefit 
America's  communities  in  terms  of 
reduced  highway  congestion,  reduced 
pollution,  short  commuting  times,  and 
increased  economic  opportimities. 
APTA  requested  that  the  shared-use 
waiver  process  be  flexible,  expeditious, 
and  recognize  already  existing  state 
safety  oversight  procedures  in  order  to 
permit  local  authorities  the  maximum 
flexibility  in  designing,  building,  and 
operating  new  light  rail  systems. 

APTA  oelieves  that  a  broad  approach 
examining  relative  risk  is  vital  to 
developing  an  appropriate  long-term 
policy  promoting  light  rail.  In  addition 
to  assessing  the  safety  impact  of 
diverting  traffic  to  highways,  FRA  and 
FTA  should  explore  European  system 
safety  techniques  which  permit 
operation  of  differing  equipment  " 

designs  on  the  same  track  based  on 
crash  avoidance  philosophies  (e.g., 
advanced  train  control  systems).  FRA 
should  be  open  to  new  approaches  for 
shared-use  operations,  e.g.,  fail  safe 
separation,  train  orders  and  track 
warrants,  positive  train  control,  and 
operating  practices  and  technological 
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improvements  that  may  warrant  waivers 
from  certain  rules  after  sufficient  risk 
analysis. 

Various  members  of  the  Committee 
for  Better  Transit.  Inc.  (CBTI) 
commented  that  FRA  did  not  justify  the 
need  to  restrict  shared  use  of  the  same 
track  by  freight  and  light  rail  service, 
and  concluded  that  added  compliance 
costs  will  prevent  the  expansion  of  rail 
transit  systems.  The  commenters  urged 
adoption  of  more  flexible  European- 
style  requirements  involving  positive 
train  separation  between  light  rail/rapid 
transit  and  conventional  freight/ 
passenger  trains  operating  on  the  same 
trackage.  CBTI  also  urged  FRA  and  FTA 
to  consider  operational  factors  such  as 
speed  and  traffic  volume.  With  the 
exception  of  traffic  on  the  Northeast 
Corridor,  a  full  mixing  of  conventional 
railroad  and  light  rail  traffic  should 
occur  with  the  use  of  proper  train 
control  methods  (e.g.,  positive  train  stop 
and  speed  control).  CBTI  also  contended 
that  FRA  is  proposing  to  adopt  a  double 
standard,  since  automobiles,  taxicabs, 
and  school  buses  currently  share  the 
road  with  heavy  trucks  that  may  be 
transporting  hazardous  materials. 

The  City  of  Santa  Clarita,  California 
requested  that  FRA  permit  shared  use  of 
rail  lines  by  freight  and  passenger 
vehicles  during  the  same  time  of  day, 
noting  that  to  do  otherwise  would 
hinder  the  potential  development  of 
electric  and  diesel  light  rail  lines  in 
urban  and  rural  areas.  The  commenter 
also  noted  that  although  light  rail 
vehicles  in  European  countries 
simultaneously  share  trackage  with 
heavy  trains,  no  injuries  or  deaths  have 
occurred. 

The  Joint  Policy  Advisory  Committee 
on  Transportation  (JPACT)  stated  that 
the  imposition  of  total  temporal 
separation  as  a  condition  for  granting  a 
waiver  is  too  restrictive  and  costly,  and 
recommended  considering  factors  such 
as  positive  train  separation,  safety 
standards,  signal  system  quality, 
dispatch  procedures  and  coordination, 
train  speeds,  and  overall  line  usage. 
JPACT  also  recommended  that  FRA 
work  with  FTA  and  APTA  to  study 
tremsit  systems  in  Europe  that  operate 
on  the  same  trackage  as  freight  without 
absolute  temporal  separation. 

The  State  of  Delaware  Department  of 
Transportation  (Delaware)  expressed 
concern  in  its  comments  about  the 
policy  statement's  de  facto  effect  of 
discouraging  increased  shared  use  of 
tracks  for  light  rail  transit  systems  and 
stressed  the  need  to  avoid  hampering 
implementation  of  light  rail  projects. 
Aldiough  waivers  are  an  option, 
Delaware  contends  that  FRA  provides 
no  insight  into  what  types  of  alternative 


measures  would  be  acceptable  in  lieu  of 
complete  temporal  separation  of  light 
rail  service  from  freight  traffic.  In  this 
regard,  the  commenter  stated  that 
advances  in  train  car  designs  can 
increase  the  crash  worthiness  of  light  rail 
vehicles,  and  that  positive  train  stop 
technology  can  help  avoid  collisions. 
Delaware  also  noted  concern  about  the 
steep  evidentiary  burden  facing  a 
petitioner  that  seeks  a  waiver. 

Mr.  Gordon  J.  Thompson,  an  urban 
transportation  planner  and  consultant, 
believes  that  issuance  of  the  policy  as 
proposed  would  be  an  insult  to  the 
American  transit  industry  and  to  state 
transportation  regulatory  agencies.  He 
contends  that  the  proposal  could  stymie 
electric  rail  transit  development  at  a 
time  when  the  need  to  encourage  the 
use  of  public  transportation  is  a  growing 
concern.  The  policy  could  meike  capital 
and  operating  costs  higher  than 
necessary  to  implement  and  operate 
new  rail  transit  systems,  at  a  time  when 
transit  improvement  funds  remain 
scarce. 

In  its  comments,  SEPTA  stressed  that 
a  shared-use  option  with  freight  railroad 
carriers  is  fundamental  to  developing  a 
cost  effective  and  environmentally 
sound  solution  to  mobility  challenges. 
The  commenter  states  that  temporal 
separation  should  not  be  viewed  as  the 
only  option,  and  FRA  should  allow 
separation  that  employs  a  combination 
of  track  switches,  interlocking  signals, 
advanced  control  technology,  and  other 
technical  safeguards.  In  this  regard, 
SEPTA  notes  that  the  proposed  policy 
statement  discusses  physical  safety 
standards  for  different  vehicle  types  and 
safety  considerations  with  respect  to 
different  operating  strategies,  yet  cites 
no  standards  for  measuring  the  safe 
execution  of  various  operating  strategies 
in  delivering  transportation  services. 
The  phrase  "the  safety  typical  of 
conventional  rail  passenger  operations" 
lacks  a  definition  of  what  it  means  or 
how  it  should  be  measured. 

The  North  Central  Texas  Council  of 
Governments  expressed  support  and 
approval  of  the  shared  use  policy  for 
light  rail  transit  operating  on 
conventional  railroad  tracks.  The 
commenter  believes  that  the  proposed 
policies  concerning  passenger  and  rail 
employee  safety,  coordinated  operations 
of  track  infrastructure,  and  temporal 
separation  are  well  reasoned  and  will 
allow  for  the  development  of  new 
transit  opportunities  in  abandoned  or 
lesser  used  rail  corridors. 

The  North  (San  Diego)  County  Transit 
District  (NCTD)  believes  that  temporal 
separation  provides  a  level  of  safety  for 
train  crews  and  the  public  that  can 
permit  optimal  use  of  the  infrastructure. 


but  acknowledges  that  this  approach 
must  be  supported  by  a  detailed 
operating  plan  with  appropriate 
procediu'es  to  ensure  that  no  concvurent 
track  usage  occurs.  NCTD  strongly 
endorses  the  concept  of  guidance  for  the 
shared  use  of  the  general  railroad 
system  by  conventional  and  light  rail 
operations,  and  agrees  with  FRA  and 
FTA  that  the  primary  purpose  of  the 
guidance  should  be  the  coordination  of 
safety  programs. 

New  Jersey  Transit  (NJT)  urged  FRA 
to  exercise  its  jurisdiction  over  those 
elements  of  shared  trackage  used  by 
conventional  rail  operations  (e.g.,  track, 
signals,  grade  crossing  warning  devices, 
dispatching),  but  not  over  light  rail 
operating  practices  or  light  rail  car 
design  standards.  In  this  regard,  NJT 
believes  that  time  separation,  operating 
practices  (including  the  unambiguous 
transition  from  one  service  to  another), 
and  safety  technologies  should  provide 
FRA  with  adequate  assurances  of  the 
safety  of  light  rail  operations  on  the 
general  system.  NJT  requests  that  the 
final  policy  statement  state  that  there 
would  be  no  requirement  to  file  a 
waiver  petition  when  light  rail  cars 
operate  on  the  general  system  provided 
that  the  transit  agency  can  demonstrate 
that  adequate  safety  measures  are  in 
place  to  eliminate  the  risks  presented  by 
shared  use.  Moreover,  the  commenter 
recommended  that  the  final  policy 
statement  specifically  provide  that  once 
a  transit  agency  demonstrates  that  there 
will  be  temporal  separation  through  a 
safe  operating  plan  and  appropriate 
technology,  and  indicates  that  the  light 
rail  operations  will  be  subject  to  an 
FTA-approved  State  Safety  Oversight 
Program,  FRA  would  not  exercise 
jurisdiction. 

In  support  of  its  contention  that  FRA 
should  not  require  the  filing  of  waivers 
for  light  rail  equipment  used  in  a 
temporally-separated  operation,  NJT 
indicates  that  it  would  be  burdensome 
and  inappropriate  to  expect  the  transit 
agency  to  explain  how  it  will  provide 
for  an  equivalent  level  of  safety. 
Completion  of  a  detailed  waiver 
application  would  be  particularly 
burdensome  to  a  small  project, 
especially  if  the  interaction  between 
heavy  and  light  rail  is  minimal  or 
nonexistent. 

Finally,  NJT  urges  FRA  to  study 
whether  shared  use  operations  can  be 
permitted  without  temporal  separation. 
In  this  regard,  the  commenter  states  that 
the  proposed  policy  statement  is 
concerned  with  crashworthiness,  but 
fails  to  give  equal  consideration  to  crash 
avoidance  technology  (e.g.,  derails, 
signaling  systems,  and  dispatching). 
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FRA  has  carefully  considered  all  of 
the  comments.  However,  many  of  them 
are  based  on  what  FRA  believes  are  two 
critical  misunderstandings,  i.e.,  the 
view  that  FRA's  policy  will  somehow 
impose  new  compliance  burdens,  and 
the  notion  that  FRA  has  ruled  out 
simultaneous  use  of  track  by  light  rail 
and  conventional  equipment  under  all 
circimistances. 

Several  commenters  seem  not  to 
understand  that  FR.\'s  policy  statement 
imposes  no  new  burdens,  but  rather 
suggests  how  relief  from  existing 
regulatory  burdens  might  be  obtained  by 
waiver.  Wholly  independent  of  this 
policy,  FRA's  rules  apply  to  these 
systems  today  and  would  continue  to 
apply  whether  or  not  FRA  issued  a 
statement  of  policy  on  shared  use.  If 
waivers  are  not  obtained,  those  rules 
apply  as  they  are  written.  For  example, 
FRA's  passenger  safety  standards  (49 
CFR  part  238)  alone  would  preclude  all 
light  rail  operations  on  the  general 
system,  since  light  rail  vehicles  do  not 
meet  the  structural  and  other  standards 
found  in  that  rule.  (Of  course,  the  rule 
has  a  grandfathering  provision  that, 
under  certain  conditions,  makes  one 
basic  structural  requirement 
inapplicable  to  certain  equipment 
already  in  use  in  1999.)  Therefore,  it  is 
very  much  in  the  commenters'  interest 
for  FRA  to  provide  guidance  on  how  its 
waiver  process  will  work  in  this  context 
and  how  best  to  address  the  issues  of 
concern  to  FRA.  Although  the  waiver 
process  will  entail  some  cost  to  the  light 
rail  operation,  that  cost  is  occasioned  by 
FRA's  existing  waiver  rules  (49  CFR  part 
211)  rather  than  this  statement,  and  the 
alternative  is  the  full  cost  of  compliance 
with  existing  substantive  rules. 

Various  commenters  who  oppose  the 
concept  of  temporal  separation  contend 
that  FRA  fails  to  recognize  the 
sophisticated  operational  and 
technological  safeguards  that  can 
eliminate  the  risks  associated  with 
shared  use  of  the  general  railroad 
system,  particularly  for  operations 
involving  simultaneous  joint  use.  These 
commenters  generally  maintain  that 
FR.^  i.s  preoccupied  with 
crashworthiness  of  the  vehicles  and  not 
sufficiently  focused  on  crash  avoidance. 

In  response,  FRA  points  out  that 
temporal  separation  is  actually  a  crash 
avoidance  measure,  and  the  one  most 
likely  to  prove  fully  successful.  FRA's 
discussion  of  the  disparate 
crashworthiness  featiu-es  of  light  rail 
and  conventional  equipment  was 
intended  to  highlight  the  likely  severity 
of  a  collision  between  those  types  of 
vehicles.  Because  safety  risk  is  a 
function  of  the  likely  severity  of  an 
accident  and  the  likelihood  of  its 


occurrence,  the  greater  the  predictable 
severity  the  more  interested  FRA  is  in 
reducing  the  likelihood  of  the 
occurrence.  FRA  has  made  clear  that  it 
has  not  ruled  out  the  possibility  that 
methods  of  collision  avoidance  such  as 
sophisticated  train  control  systems  may 
provide  an  acceptable  level  of  safety.  64 
FR  59055.  However,  FRA  has  stated  that 
a  petitioner  seeking  to  use  these  types 
of  equipment  on  the  same  track  at  the 
same  time  will  face  a  steep  burden  in 
demonstrating  that  the  likelihood  of 
such  a  catastrophic  accident  is  remote. 

FRA  would  expect  the  waiver 
applicant  to  demonstrate  that  the  risk  of 
such  an  event  is  extremely  remote  by 
discussing  the  types  of  extraordinary 
safety  measures  that  would  be  taken  to 
adequately  reduce  the  likelihood  of  a 
catastrophic  collision  between  the  two 
types  of  equipment  to  an  acceptable 
level.  The  waiver  application  would 
also  need  to  include  a  quantitative  risk 
assessment  concerning  the  risk  of  a 
collision  under  the  applicant's  proposed 
operating  scenario  and  an  engineering 
analysis  of  the  light  rail  equipment's 
resistance  to  damage  in  various  collision 
scenarios.  64  FR  59051.  FRA  recognizes 
that  a  100  percent  risk  reduction  caimot 
be  assigned  to  any  individual  risk 
coimtermeasure,  and  that  there  are  risks 
associated  with  the  adoption  of  any  new 
technology.'*  However,  because 
simultaneous  joint  use  of  trackage  by 
structurally  incompatible  equipment 
inherently  involves  significant  risk  of 
severe  consequences,  FRA  believes  it  is 
simply  being  reasonable  to  insist  that 
the  proponent  of  such  an  operation  meet 
a  steep  burden  of  demonstrating  a 
corresponding  risk  reduction  through 
the  use  of  highly  competent  methods  of 
collision  avoidance. 

European  Experience  With 
Simultaneous  Joint  Use  of  the  Same 
Trackage 

As  discussed  above,  many  of  the 
commenters  urge  FRA  to  study  the 
success  of  mixed  operations  in  parts  of 
Europe,  where  passenger  and  freight 
vehicles  of  different  strengths  operate 
on  the  same  track  at  the  same  time.  The 
commenters  stress  that  joint  use  of 
tracks  by  transit  and  standard  railroad 
vehicles  has  proved  to  be  an  important 
innovation  in  Europe  that  should  be 
permitted  here. 

In  response.  FRA  observes  that  the 
agency  is  very  familiar  with  the 
European  systems.  FRA  has  studied 


*  These  points  are  made  in  a  report  to  FRA  from 
its  Railroad  Safety  Advisory  Committee.  See  page 
47  of  "Report  of  the  Railroad  Safety  Advisory 
Comimittee  to  the  Federal  Railroad  Administrator — 
Implementation  of  Positive  Train  Control  Systems," 
dated  September  8, 1999. 


European  high  speed  passenger  systems 
in  detail  for  many  years,  and  more 
recently  has  directly  observed  the  mixed 
use  operations  in  places  such  as 
Karlsruhe,  Germany.  If  some  of  those 
systems  were  replicated  in  the  United 
States  in  every  detail,  FRA  would  very 
likely  approve  them  by  rule  or  waiver. 
However,  FRA  is  not  aware  of  any 
current  or  proposed  light  rail  system  in 
the  United  States  that  is  fully 
comparable  to  the  European  systems  the 
commenters  offer  as  a  model. 

The  successful  European  experience 
with  mixed  light  rail  and  freight  traffic 
is  best  exemplified  by  the  system  in 
Karlsruhe,  Germany.  FRA  and  FT  A 
officials  (including  FRA  safety  experts) 
have  personally  observed  that  operation 
twice  in  the  last  several  months,  most 
recently  as  part  of  ^  joint  visit  in  April 
2000.  In  Karlsruhe,  die  light  rail  system 
shares  some  trackage  with  freight  and 
intercity  passenger  trains,  and  the 
different  operations  are  not  segregated 
by  time  of  day.  However,  unlike  many 
candidate  lines  for  new  light  rad  starts 
in  the  United  States,  the  predominant 
traffic  in  Karlsruhe  is  scheduled 
passenger  trains,  rather  than  a  mix  of 
local  and  through  freight  trains.  More 
important,  the  Karlsnihe  system 
involves  certain  features  critical  to  its 
safety:  all  trains  that  operate  in  the 
shared  use  portions  must  be  equipped 
with  automatic  train  control;  the  light 
rail  vehicles  have  very  high  braking 
capacities  (as  compared  to  light  rail 
vehicles  used  in  the  United  States);  all 
trains  use  a  common  conmnmications 
system  that  permits  radio 
communication  with  the  control  center 
and  all  types  of  other  trains;  all  trains 
operate  under  the  same  operating  rules; 
train  crews  are  part  of  an  integrated 
work  force  that  is  trained  to  operate  all 
types  of  vehicles  in  use  on  the  line  and 
in  fact  operates  different  vehicles  during 
the  average  work  week;  all  dispatching 
is  done  centrally  for  all  trains;  all  train 
crews  are  limited  to  less  than  40  hours 
of  work  per  week;  the  different  types  of 
rail  equipment  that  operate  in  the 
shared  use  area  differ  less  in  mass  and 
structiiral  strength  than  do  conventional 
and  Ught  rail  vehicles  in  the  United 
States;  and  grade  crossings,  which  are 
not  as  common  as  in  the  United  States, 
are  protected  by  four-quadrant  gates. 

Tne  combination  of  all  of  these 
features  has  produced  what  appears  to 
be  a  very  safe,  integrated  system  in 
Karlsruhe.  The  commenters  who 
advocate  that  system  as  a  model  for 
shared,  simultaneous  use  of  track  in  this 
coimtry  imply  that  FRA  is  unwilling  to 
permit  such  irmovation  here.  That  is  not 
correct.  Instead,  FRA  is  unwilling  to 
permit  simultaneous  use  of  track  that 
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does  not  entail  the  full  complement  of 
Karlsruhe's  most  important  safety 
features  or  comparable  protections. 
Automatic  train  control,  for  example, 
entails  a  significant  investment  in 
infrastructure,  both  in  the  right-of-way 
and  on  board  each  train.  While  many 
light  rail  systems  may  have  comparable 
train  control  technology,  FRA  has  not 
seen  a  proposal  to  equip  all  trains 
(freight,  passenger,  and  light  rail)  with 
this  technology  in  the  shared  use  area. 
Yet  there  is  no  reason  to  believe  that  the 
Karlsruhe  system  would  exist  without 
it.  Nor  is  ERA  aware  of  any  proposal 
that  involves  an  integrated  workforce 
operating  all  the  trains,  with  all  crews 
working  less  than  40  hours  per  week. 
The  idea  of  a  freight  railroad  and  a  light 
rail  operation  using  exactly  the  same 
operating  rules  has  not  commonly  been 
a  feature  of  proposed  shared  use 
operations  in  this  country. 

FRA  admires  the  integrated  rail 
system  in  Karlsruhe,  which  has  begun  to 
be  replicated  elsewhere  in  Europe. 
However,  we  ask  that  anyone  who 
invokes  that  system  as  a  model  be  fully 
cognizant  of  its  traffic  mix  and  basic 
safety  features  and  what  it  would  take 
to  replicate  them  on  America's  freight 
lines.  Corporate  structures,  labor 
agreements,  and  differing  railroad  and 
transit  cultures  make  some  of  these 
features  extremely  hard  to  replicate  in 
this  country.  We  think  that  the  future  of 
simultaneous  joint  use  in  this  country 
will  likely  depend  on  safety  innovations 
specifically  crafted  for  the  rail  network 
we  have,  such  as  positive  train  control 
systems  that  are  being  tested  in  various 
locations,  and  the  development  of  light 
rail  vehicles  that  are  compliant  with 
FRA's  passenger  equipment  standards. 
However,  we  are  open  to  consideration 
of  any  reasonable  proposal. 

Minor  Connections  to  the  General 
Railroad  System 

The  AAR  expressed  concern  about 
FRA's  exercise  of  jurisdiction  in  cases 
where  the  only  connection  between  the 
rail  transit  system  and  the  conventional 
railroad  is  an  at-grade  crossing.  The 
AAR  believes  that  FRA  should  impose 
no  restrictions  on  these  operations,  and 
that  both  should  be  permitted  to  operate 
during  the  same  time  of  day.  In 
addition,  the  commenter  contends  that 
complying  with  restrictions  would  be 
prohibitively  expensive  and 
compromise  service  to  freight 
customers. 

As  FRA  stated  in  its  proposal  on  page 
59058,  when  a  rapid  tremsit  operation 
and  a  general  system  railroad  have  a 
railroad  crossing  at  grade,  "FRA  will 
exercise  its  jurisdiction  sufficiendy  to 
assure  safe  operations  over  the  at-grade 


crossing."  Since  the  existence  of  a 
crossing  represents  a  sufficient 
commingling  of  the  rapid  transit  and 
general  system  operations  to  pose 
potentially  significant  safety  hazards  to 
one  or  both  operations,  FRA  must  reject 
the  AAR's  request  that  FRA  decline  to 
exercise  its  safety  jurisdiction  over  this 
type  of  connection.  In  fact,  because  all 
of  FRA's  rules  apply  to  all  portions  of 
the  general  system  railroad,  they  apply 
to  particular  locations  where  the 
conventional  railroad  has  a  crossing 
with  a  light  rail  line.  For  example,  the 
track  and  any  signal  devices  at  those 
locations  must  be  maintained  in 
accordance  with  FRA's  rules.  However, 
FRA  notes  that  its  rules  apply  only  with 
respect  to  the  general  system  portion  of 
the  rapid  transit  system's  operation;  if 
the  non-general  system  portion  of  the 
rapid  transit  line  is  considered  a  "rail 
fixed  guideway  system"  under  49  CFR 
part  659,  FTA's  rules  apply  to  that 
portion. 

AAR's  comment  points  out  the  need 
for  FRA  to  clarify  when  and  how  it  will 
exercise  jurisdiction  over  these  railroad 
crossings  at  grade.  In  brief,  FTtA  will 
work  to  ensure  proper  coordination  of 
movements  at  these  locations.  FRA 
expects  the  general  system  railroad  to 
comply  with  all  applicable  safety  rules 
at  that  location,  such  as  49  CFR  part  236 
where  the  crossing  is  protected  by  a 
signal  system.  If  FRA  detects  a  safety 
problem  at  such  a  point  that  strict 
adherence  to  FRA  rules  on  the  part  of 
the  conventional  railroad  will  not 
address,  FRA  will  work  with  the 
conventional  railroad  and  rapid  transit 
line  to  develop  a  solution.  As  explained 
more  fully  in  the  statement  of  policy 
below.  FRA  does  not  expect  to  receive 
comprehensive  Petitions  for  Approval  of 
Shared  Use  concerning  isolated 
conventional/light  rail  crossings  that 
constitute  the  only  connection  a  rapid 
transit  system  has  to  the  general  system. 
FRA  does  not  consider  those  isolated 
connections  to  the  general  system  as 
constituting  shared  use  of  general 
system  trackage.  However,  given  the  fact 
that  the  crossing  does  constitute  a 
cormection  to  the  general  system  that 
poses  some  risk  to  safety,  FRA  does 
expect  to  receive  a  brief  waiver  petition 
from  the  rail  transit  operator  seeking 
relief  from  all  of  FRA's  rules  based  on 
the  safety  protections  in  place  at  the 
crossing.  On  the  other  hand,  where  a 
light  rail  line  crosses  one  or  more 
conventional  lines  at  grade  and  also 
shares  trackage  with  one  or  more  of 
those  railroads.  FRA  will  expect  the 
Petition  for  Approval  of  Shared  Use  to 
explain  how  the  light  rail  operation's 
systems  safety  plan  addresses  safety  at 


the  railroad  crossings.  In  those 
situations,  FRA  will  continue  to  look 
primarily  to  the  conventional  reiilroad 
for  compliance  with  all  applicable  rules, 
but  may  use  the  waiver  process  to 
address  any  additional  safety  issues 
presented  by  the  crossings. 

Definitions 

The  Central  Puget  Sound  Regional 
Transit  Authority  (Sound  Transit) 
recommends  that  FRA  clarify  its 
definitions  of  the  terms  "shared  use" 
and  "shared  track."  Sound  Transit  urges 
FRA  to  Hefine  "shared  track"  to  mean 
cases  where  rail  modes  of  differing 
vehicle  strengths  do,  or  intend  to, 
operate  on  the  same  track,  and  would 
require  strict  temporal  separation  to 
receive  FRA  waivers.  Sound  Transit 
suggests  that  FRA  define  "shared  use" 
to  mean  facilities  that  rail  modes  of 
differing  vehicle  strengths  may  use  or 
share  during  the  same  operating  hours, 
but  whose  nature  precludes  the 
simultaneous  use  or  occupancy  of  those 
facilities;  an  example  would  be  a 
crossing  for  freight  and  light  rail.  In 
cases  of  "shared  use,"  Sound  Transit 
contends  that  temporal  separation 
would  not  be  needed,  provided  that 
there  is  compliance  with  existing  FRA 
regulations. 

In  response  to  Sound  Transit's 
comments,  we  don't  believe  that 
"shared  use"  and  "shared  track"  are 
sufficiently  distinguishable  to  provide 
added  clarity.  However,  in  an  attempt  to 
enhance  clarity,  FRA  is  revising  the 
final  policy  statement  to  explain  that 
"shared  use  of  track"  refers  to  situations 
where  light  rail  transit  operators 
conduct  their  operations  over  the  lines 
of  the  general  system,  and  includes  light 
rail  operations  that  are  wholly  separated 
in  time  (temporally  separated)  from 
conventional  rail  operations  as  well  as 
light  rail  operations  operating  on  the 
same  trackage  at  the  same  time  as 
conventional  rail  equipment 
(simultaneous  joint  use).  As  discussed 
above,  in  instances  where  a  rail  transit 
system  crosses  a  conventional  railroad 
at  grade,  FRA's  safety  rules  will  cover 
this  point  of  connection  to  the  general 
system,  but  FRA  will  not  categorize  this 
crossing,  in  itself,  as  a  case  of  two 
operations  sharing  use  of  the  general 
system.  Accordingly,  when  these  two 
rail  operations  cross  at  grade,  the  same 
set  of  rules  apply  regardless  of  whether 
the  light  rail  operation  and  the 
conventional  rail  operation  operate 
during  the  same  times  of  day. 
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Coordination  Between  FTA  and  FRA 
Concerning  Their  Respective  Regulatory 
Roles 

Several  commenters  expressed 
concern  that  if  FRA  requires  transit 
agencies  to  actively  work  in  partnership 
with  FRA  and  the  state  regulatory 
agency  to  address  safety  problems,  a 
transit  agency  could  be  required  to 
coordinate  various  aspects  of  its 
operation  with  up  to  three  different 
Federal  and  state  agencies.  In  this 
.  regard,  San  Diego  Trolley  stated  that 

I     imposing  such  a  requirement  would 
lead  to  unnecessciry  duplication  of  effort 
and  varying  interpretations  of  rules, 
regulations  and  procedures.  The 
California  Transit  Association 
(California  Transit)  commented  that 
since  FRA's  jurisdiction  is  interpreted 
very  broadly,  it  is  unclear  how  the 
potential  overlap  of  FRA,  FTA,  and  state 
safety  oversight  jurisdiction  will  be 
coordinated  to  avoid  confusion  and 
duplicative  efforts.  California  Transit 
also  stressed  that  since  the  state  safety 
oversight  program  is  already  in  place  in 
California,  it  would  be  premature  to 
consider  expanding  FRA's  role  in  transit 
operations. 

I         FRA  recognizes  that  light  rail  systems 
that  meet  the  definition  of  rapid  iansit 
and  are  planning  to  operate  on  the 
general  system,  particularly  those  with 
segments  off  the  general  system,  will  be 
required  to  interact  with  FRA,  FTA,  and 
state  agencies.  Were  FRA  to  somehow 
choose  not  to  exercise  its  jiuisdiction 
even  over  the  shared  use  portion  of 
these  operations  (which  would 
eventually  require  amendments  to  all  of 
its  rules  that  apply  to  the  general 
system),  these  operators  would  still 
have  to  deal  with  FTA  and  the  states. 
FRA  has  no  intention  of  doing  that,  of 
course.  On  the  other  hand,  were  FRA  to 
exercise  jurisdiction  over  the  non- 
shared-use  portions  of  these  rapid 
transit  lines  under  theory  that  they  are 
connected  to  the  general  system,  there 
would  be  no  need  to  deal  with  FTA  and 
the  states.  FRA  has  no  intention  of 
doing  that,  either,  as  it  has  made  clear 
in  its  proposed  statement  and  the 
proposed  FRA/FTA  joint  statement. 

Accordingly,  the  light  rail  operator's 
need  to  deal  with  three  governments  is 
both  a  byproduct  of  FRA's  decision  not 
to  exercise  jurisdiction  as  far  as  it  may 
possibly  reach  (i.e.,  to  the  non-shared- 
use  portions  of  rapid  transit  lines 
connected  to  the  general  system)  and  a 
major  reason  for  the  issuance  of  the  joint 
FRA/FTA  policy  statement.  That  is,  one 
of  the  purposes  of  that  statement  is  to 
explain  how  FRA  and  FTA  intend  to 
coordinate  their  respective  authorities, 
and  the  state  safety  oversight  agency's 


authority  is  a  derivative  of  FTA's 
program. 

As  set  forth  in  detail  in  this  final 
policy  statement,  light  rail  operators 
intending  to  share  use  of  the  general 
railroad  system  with  conventional  rail 
equipment  will  either  have  to  comply 
with  FRA's  safety  rules  or  obtain  a 
waiver  of  appropriate  rules.  As  FRA 
noted  on  page  59058  of  its  proposed 
policy  statement,  whenever  FRA  grants 
or  denies  a  petition  for  a  waiver  of  its 
safety  rules,  it  will  indicate  whether  its 
rules  do  not  apply  to  any  segments  of 
the  petitioning  transit  system's 
operation  so  that  it  is  clear  where  FTA's 
rules  on  rail  fixed  guideway  systems  (49 
CFR  part  659)  apply. 

During  the  course  of  the  waiver 
process,  FRA  will  explain  the  transit 
system  operator's  compliance 
responsibilities  for  all  segments  of  its 
operation  and  resolve  ambiguities  as  to 
which  agency's  rules  must  be  followed. 
With  regard  to  FRA  rules  where  no 
waiver  is  issued,  there  will  be  no 
potential  for  confusion:  FRA  will 
enforce  and  interpret  its  own  rules.  In 
the  case  of  many  of  the  regulations  that 
FRA  will  likely  waive,  during  its  review 
of  the  waiver  petition  FRA  will  analyze 
information  submitted  by  the  petitioner 
to  demonstrate  that  a  particular  safety 
matter  is  addressed  in  a  state  system 
safety  plan  and  will  be  monitored  by  the 
state  safety  oversight  program. 
Assuming  FRA  is  satisfied  that  effective 
implementation  of  such  a  plan  has 
occurred,  FRA  may  conclude  that 
adequate  safety  measures  are  in  place  to 
warrant  waiver  of  certain  FRA  rules. 
The  transit  system  operator  would  then 
be  subject  to  the  state  safety  oversight 
program  in  lieu  of  complying  with  these 
waived  rules. 

The  prospect  of  FRA's  continuing  role 
even  in  those  areas  where  it  has  granted 
a  waiver  seems  to  be  the  greatest 
concern  of  some  commenters  who  fear 
duplicative  regulation.  However,  all 
involved  need  to  understand  that  FRA's 
issuance  of  a  waiver  does  not  constitute 
a  relinquishment  of  its  statutory 
jurisdiction.  Whenever  FRA  grants  a 
waiver  to  a  railroad.  FRA  continues  to 
regulate  that  railroad  and  merely  applies 
the  standard  embodied  in  the  waiver  in 
place  of  the  waived  rule.  A  waiver  may 
be  withdrawn  or  modified  if  its 
conditions  are  violated.  In  the  situations 
where  FRA  grants  a  waiver  on  the 
condition  that  the  state  safety  oversight 
program  will  address  the  safety  issue, 
FRA  will  defer  to  the  state  agency  to  the 
greatest  degree  possible,  but  will  retain 
its  jurisdiction.  As  to  the  regulations 
waived,  this  deference  means  that  FRA's 
involvement  will  not  entail  regular 
inspection  for  adherence  to  the  waiver 


conditions  but  will  instead  consist  of 
periodic  coordination  with  the  state 
agency  (perhaps  including  joint 
inspection)  to  ensure  FRA  is  aware  of 
any  significant  safety  issues.  FRA's 
involvement  will  vary  with  the  degree 
of  interface  between  the  conventional 
and  transit  operations.  Should  any 
serious  safety  issues  arise,  especially 
issues  likely  to  impact  conventional 
operations,  FRA  would  become  more 
actively  involved,  working  closely  with 
the  state  oversight  agency  and  FTA.  The 
nature  of  this  coordination  with  the 
state  agency  will  vary  somewhat 
depending  on  the  working  relationship 
FRA  develops  with  each  state  agency. 
FTA  will  lend  its  good  offices  to 
promote  that  relationship.  The  greater 
FRA's  confidence  in  the  will  and  ability 
of  the  state  agency  to  monitor  the  light 
rail  operation  with  regard  to  the  safety 
areas  covered  by  waivers  and  keep  FRA 
informed,  the  less  FRA  will  need  to 
become  involved  with  those  areas. 

The  FRA  Waiver  Process 

FRA  may  grant  a  waiver  of  any  rule 
or  order  only  "if  the  waiver  is  in  the 
public  interest  and  consistent  with 
railroad  safety."  49  U.S.C.  20103(d).  The 
waiver  petitions  are  reviewed  by  FRA's 
Railroad  Safety  Board  (Safety  Board) 
under  the  regulatory  provisions  of  49 
CFR  part  211. 

Each  waiver  petition  is  considered  on 
its  own  merits,  and  the  applicant  is  not 
limited  as  to  format  or  content,  provided 
that  the  minimum  procediu^ 
requirements  of  49  CFR  part  211  are 
satisfied.  The  waiver  process  provides 
the  applicant  with  wide  latitude  in 
discussing  each  of  the  specific  safety 
issues  involved  in  the  specific  shared 
use  operation,  and  the  opportimity  to 
help  shape  the  conditions  that  FRA  will 
deem  necessary  to  assure  the  safety  of 
the  operation.  Since  FT^'s  procedural 
rules  only  give  a  general  description  of 
what  any  waiver  petition  should  contain 
(see  49  CFR  211.9),  and  are  not 
specifically  tailored  to  situations 
involving  light  rail  operations  over  the 
general  system,  the  proposed  policy 
statement  provided  detailed  suggestions 
and  guidance  as  to  what  general  factors 
each  petition  should  seek  to  address 
(these  factors  also  appear  in  the  final 
policy  statement). 

Use  of  the  Term  "Waiver"  and 
Alternatives  to  Waivers 

APTA  commented  that  its  member 
organizations  are  concerned  about  the 
negative  perception  that  the  term 
"waiver"  creates  at  the  local  level,  and 
requests  that  FRA  instead  describe  the 
waiver  process  as  "authorized  use" 
subject  to  FRA  review  and  approval. 
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APTA  stresses  that  the  term  "waiver" 
implies  the  violation  of  a  rule,  and 
carries  an  unnecessarily  pejorative 
connotation. 

While  FRA  is  sensitive  to  problems  of 
perception,  the  agency  urges  all 
concerned  to  help  correct  any  mis- 
perceptions  about  the  nature  of  a 
waiver.  As  noted  above,  FRA  may  grant 
a  waiver  only  if  doing  so  "is  in  the 
public  interest  and  consistent  with 
railroad  safety."  There  is  simply  no 
reasonable  basis  on  which  to  construe  a 
waiver  petition  as  a  request  from  the 
petitioner  for  formal  permission  to 
flagrantly  violate  the  requirements  of  a 
regulation,  or  to  conclude  that  a  transit 
system  receiving  a  waiver  will  be  less 
safe  than  a  conventional  railroad  that 
operates  in  full  compliance  with  FRA 
regulations.  The  publication  of  this 
policy  statement  and  well  constructed 
announcements  by  the  petitioners  of  the 
granting  of  any  waivers  should  help 
dispel  any  negative  connotations  that 
surround  the  use  of  the  word  "waiver" 
in  some  localities.  FRA  will  continue  to 
use  the  statutory  term  "waiver"  to  avoid 
any  confusion  as  to  the  authority  it  is 
exercising.  Of  course,  FRA  has  offered 
the  suggestion  that,  where  shared  use  of 
track  is  contemplated,  the  petition  be 
called  a  "Petition  for  Approval  of 
Shared  Use."  FRA  devised  this  term  to 
make  these  sorts  of  waiver  petitions 
readily  identifiable  and  to  address  the 
concerns  of  those  who  dislike  the  term 
"waiver." 

Moreover,  APTA  hopes  that 
eventually  FRA  will  classify  certain 
categories  of  equipment  and  operating 
practices  as  "accepted,"  rather  than  as 
"waivers"  of  its  regulations,  thereby 
eliminating  the  need  for  the  filing  of 
most  individual  waiver  requests.  APTA 
recommends  that  FRA  then  merely 
verify  compliance  with  such  accepted 
practices  through  review  and 
inspection.  In  the  alternative,  APTA 
asks  FRA  to  consider  "class  waivers"  or 
a  "presumptive  waiver,"  or  perhaps 
permit  self  certification. 

In  a  similar  vein,  NJT  requests  that, 
rather  than  issuing  a  waiver,  FRA 
decline  to  exercise  jurisdiction  over  a 
temporally  separated  operation  if  the 
transit  agency  implements  a  safe 
operating  plan,  involving  the  use  of 
appropriate  technology,  and  indicates 
that  the  operation  is  subject  to  an  FTA- 
approved  state  safety  oversight  program. 
NJT  also  recommends  that  FRA  exempt 
transit  agencies  from  even  being 
required  to  file  waiver  petitions  if  they 
can  demonstrate  that  adequate  safety 
measures  are  in  place  to  eliminate  the 
safety  risks  posed  by  shared  use 
operations. 


Given  FRA's  statutory  authority, 
which  includes  providing  the  public 
notice  of,  and  opportunity  to  comment 
on,  the  requested  waiver  before  it  is 
granted,  FRa  cannot  agree  to  eliminate 
the  formal  review  of  waiver  petitions  by 
the  Safety  Board  and,  instead,  simply 
grant  presumptive  waivers  to  entire 
classes  of  light  rail  equipment  and 
operations  without  the  benefit  of  full 
proceedings.  FRA's  analysis  of  a  waiver 
petition  provides  it  with  a  detailed 
understanding  of  the  overall  level  of 
safety  of  a  proposed  operation, 
including  consideration  of  the  unique 
operating  conditions  concerning  each 
operation  (e.g.,  frequency  and  speeds  of 
all  operations  on  the  shared  use 
trackage,  equipment  specifications  that 
relate  to  the  crash  survivability  of  the 
light  rail  equipment).  FRA  does  not 
believe  that  an  informal  self- 
certification  by  the  light  rail  operator, 
subject  only  to  FRA  review  after  the 
fact,  would  comport  with  FRA's 
responsibilities  imder  the  law. 

Similarly,  NJT's  suggestion  that  FRA 
simply  not  assert  jiu"isdiction  over 
whole  categories  of  general  system 
operations  does  not  fit  with  FRA's 
concept  of  its  safety  role  with  regard  to 
the  general  system  operations  or  the  text 
of  FRA's  existing  rules.  Consistent  with 
the  statutory  definition  of  "railroad"  at 
49  U.S.C.  20102,  FRA  will  exercise 
jurisdiction  over  any  rapid  transit 
system  that  operates  as  a  part  of,  or  over 
the  lines  of,  the  general  railroad  system 
of  transportation,  but  only  to  the  extent 
that  it  is  connected  to  the  general 
system,  not  over  the  entire  transit 
system.  Even  where  complete  temporal 
separation  exists,  there  are  still  safety 
issues  (e.g.,  grade  crossing  safety  and 
accident  reporting)  concerning  the  light 
rail  operation  that  FRA  can  address  only 
by  exercising  its  jiuisdiction.  Moreover, 
since  all  of  FRA's  rules  apply  to 
operations  on  the  general  system,  any 
categorical  exemption  of  types  of 
operations  would  require  amendments 
to  those  rules. 

Of  course,  petitioners  interested  in 
alternatives  to  the  waiver  process 
should  be  aware  of  two  possibilities. 
First,  to  the  extent  that  extremely 
similar  light  rail  systems  are  developed, 
the  waiver  petition  for  one  can  provide 
a  very  helpful  model  for  the  later 
system.  As  patterns  like  this  emerge,  the 
waiver  process  can  become  much  less 
burdensome  than  it  may  be  when  each 
new  system  is  the  first  of  its  kind. 
Second,  FRA  could  eventually  amend 
its  various  rules  to  permit  light  rail 
operations  on  the  general  railroad 
system  under  certain  specified  general 
conditions  (e.g.,  temporal  separation  as 
ensured  by  meeting  particular 


standards,  or  even  particular  forms  of 
simultaneous  joint  use  that  satisfy  the 
need  to  all  but  eliminate  the  risk  of  a 
catastrophic  collision)  and  to  conform 
certain  of  its  rules  to  standards  more 
appropriate  to  the  rapid  transit 
environment.  Such  regulatory  revision 
can  take  very  long,  and  FRA's 
experience  with  these  systems  to  date 
has  not  revealed  patterns  of  similarities 
among  active  or  proposed  systems  that 
would  warrant  new  rules  of  general 
applicability  However,  the  day  will 
likely  arrive  when  such  rule  revisions 
are  in  order.  When  completed,  the  new 
rules  would  obviate  the  need  for  waiver 
petitions  on  the  part  of  any  operation 
that  could  comply  writh  their  terms. 

Submission,  Review,  and  Processing  of 
the  Waiver  Petition 

Some  commenters  expressed  concern 
with  the  length  of  time  required  by  FRA 
to  review  and  resolve  each  waiver 
petition,  and  indicated  that  financial 
decisions  involving  the  planning  of  a 
light  rail  project  often  cannot  be  made 
until  FRA  determines  the  types  of 
conditions  that  would  be  necessary  to 
permit  granting  of  a  waiver.  FRA 
believes  that  encouraging  applicants  to 
submit  petitions  that  comprehensively 
address  each  of  the  general  factors  set 
forth  in  the  policy  statement  will  lessen 
the  likelihood  that  FR^^  will  require 
supplemental  information  during  its 
review  of  the  petition.  If  a  petitioner 
submits  a  petition  that  specifies  exactly 
which  rules  are  requested  to  be  waived 
and  explains  precisely  how  a  level  of 
safety  at  least  equal  to  that  afforded  by 
the  FR.^  rule  will  be  provided  by 
alternative  measures.  FR.-\  will  be  able 
to  expedite  the  waiver  process.  FRA  is 
also  willing  to  meet  with  transit  agency 
officials  at  an  early  stage  in  a  project. 
and  may  grant  conditional  approval  of 
waivers  subject  to  future  review  of  the 
system  safety  plan  to  determine 
readiness  to  commence  operations. 

As  an  additional  means  of 
streamlining  the  waiver  process,  FRA's 
policy  statement  includes  a  rule-by-rule 
discussion  of  factors  of  great  interest  to 
FRA  in  considering  waiver  requests 
concerning  each  rule.  FRA  is  also 
including  a  detailed  chart  in  the  final 
policy  statement  that  will  assist 
operators  of  rail  transit  operations  on 
the  general  system  that  are  completely 
separated  in  time  from  conventional 
railroad  operations,  and  that  pose  no 
atypical  safety  hazards  The  chart  lists 
each  of  FR.^'s  railroad  safety  rules  and 
states  the  likelihood  of  such  light  rail 
systems  receiving  waivers  from 
compliance. 

As  FRA  noted  in  the  proposed  policy 
statement  (as  well  as  elsewhere  in  this 
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final  policy  statement),  most  light  rail 
operations  planning  to  operate  on  the 
general  railroad  system  will  also  have 
segments  off  the  general  system  which 
will  be  subject  to  FTA's  rules  for  rail 
fixed  guidewav  systems  (49  CFR  part 
659).  See  64  PR  at  59051.  To  the  extent 
that  a  waiver  applicant  can  demonstrate 
that  compliance  with  a  state  safety 
oversight  program  will  satisfy  FRA's 
safety  concerns,  this  will  likely  expedite 
FRA's  processing  of  the  petition. 

Whether  All  Affected  Railroads  Must 
Jointly  File  the  Waiver  Petition 

Several  commenters  objected  to  FRA's 
suggestion  that  the  light  rail  operator 
"and  all  other  affected  railroads  jointly 
file"  a  petition  for  approval  of  shared 
use.  64  FR  59050.  In  particular,  APTA 
argues  that  while  the  freight  operator 
should  be  made  aware  of  the  waiver 
application,  with  agreements  reached  to 
ensure  a  safe  operating  environment,  it 
is  unnecessary  to  explicitly  require  the 
freight  operator  in  all  cases  to  approve 
the  transit  agency's  application. 
Moreover,  APTA  is  concerned  that  such 
a  requirement  may  give  the  freight 
operator  unfair  leverage  in  negotiations 
with  the  transit  agency  over  shared-use 
operations  on  the  general  system.  The 
NSWG  recommended  adopting  a 
procedure  whereby  the  waiver  applicant 
would  have  the  burden  to  demonstrate 
that  all  users  had  a  clear  understanding 
of  how  operations  will  be  conducted 
and  how  temporal  separation  would  be 
strictly  maintained. 

Based  upon  careful  consideration  of 
the  comments,  FRA  is  revising  the  final 
policy  statement  to  indicate  that,  while 
the  conventional  railroad(s)  operating 
on  a  line  will  always  be  an  interested 
party  concerning  a  light  rail  operator's 
waiver  petition  for  shared  use  of  the 
general  system,  the  conventional 
operator  need  not  be  a  joint  filer.  FRA's 
rules  on  waiver  petitions  (49  CFR  211.7 
and  211.9)  do  not  require  joint  filing, 
and  FRA's  suggestion  of  joint  filing  was 
not  intended  to  alter  the  rules.  However, 
while  FRA  will  not  require  joint  filing 
as  a  prerequisite  for  evaluating  the  light 
rail  operator's  application,  since  FRA 
expects  the  transit  applicant  to 
thoroughly  describe  the  alternative 
safety  measures  to  be  employed  in  lieu 
of  each  rule  for  which  a  waiver  is 
sought,  the  input  of  the  freight  (or  other 
conventional)  operator  is  imperative. 
Accordingly.  FRA  anticipates  that 
before  a  light  rail  operator  submits  a 
shared-use  petition,  the  transit  agency 
will  effectively  communicate  with  the 
affected  freight  or  other  railroad  to 
coordinate  interaction  of  the  two 
operations  on  the  same  trackage, 
including  what  the  respective  hours  of 


operation  will  be  for  each  type  of 
equipment.  If  the  light  rail  and 
conventional  operations  will  occur  only 
under  time-separated  conditions,  FRA 
will  expect  all  of  the  affected  railroads 
to  jointly  determine  what  means  of 
protection  will  ensure  that  the  different 
types  of  equipment  will  not  operate 
simultaneously  on  the  same  track,  and 
how  protection  will  be  provided  to 
ensure  that  where  one  set  of  operations 
begins  and  the  other  ends  there  will  be 
no  overlap  that  could  result  in  a 
collision.  Unless  a  petition  thoroughly 
explains  how  the  light  rail  operation 
will  interact  with  conventional 
operations  on  the  line  and  documents 
the  agreement  of  those  other  railroads  to 
any  necessary  safety  arrangements  to 
coordinate  their  operations  with  the 
light  rail  operation,  FRA  is  likely  to 
conclude  that  the  petition  does  not 
contain  "sufficient  information  to 
support  the  action  sought."  49  CFR 
211.9.  As  a  condition  of  any  waiver,  the 
conventional  railroad  must  subscribe  to 
these  responsibilities  that  are  relevant  to 
its  operations  in  connection  with  the 
shared  use  arrangement.  Accordingly, 
FRA's  policy  statement  suggests  that  the 
petition  contain  documentation  of  the 
precise  terms  of  the  agreement  between 
the  light  rail  operator  and  the 
conventional  railroad  concerning  any 
actions  that  the  conventional  railroad 
must  take  to  ensure  effective 
implementation  of  alternative  safety 
measures.  Of  coiu-se,  FRA  will  not  grant 
a  waiver  to  a  light  rail  operator  that  is 
based  on  conditions  concerning  another 
railroad's  operations  without  providing 
notice  and  an  opportunity  for  a  hearing, 
which  will  permit  that  other  rziilroad  to 
fully  explain  its  views. 

However,  where  the  "other  affected 
railroads"  are  legally  responsible  for 
compliance  with  the  regulation  sought 
to  be  waived  by  the  light  rail  operator, 
these  other  railroads  must  also  petition 
for  relief,  whether  jointly  with  the  light 
rail  operator  or  separately.  For  example, 
if  a  light  rail  operator  is  seeking  a 
waiver  of  the  Signal  System  Reporting 
Requirements  of  49  CFR  part  233  but  the 
conventional  railroad  is  ctirrently 
responsible  for  maintaining  some  of  the 
signal  systems,  both  parties  have 
compliance  obligations  concerning  the 
light  rail  operation.  In  some  areas,  the 
freight  operator  will  essentially  be 
relieved  of  certain  of  its  obligations  if 
the  light  rail  operator  receives  a  waiver. 
For  example,  FRA's  rule  on  passenger 
equipment  generally  makes  a  railroad 
liable  for  permitting  the  use  or  haul  on 
its  line  of  non-complying  equipment.  49 
CFR  238.9.  If  the  light  rail  operator 
obtains  a  waiver  for  its  equipment,  that 


equipment  will  no  longer  be  considered 
not  in  compliance.  However,  the  freight 
operator  may  want  to  participate  in  the 
waiver  process  from  the  beginning. 

Duration  of  the  Waiver 

The  NSWG  urged  FRA  to  grant 
waivers  for  shared-use  operations  in 
perpetuity,  subject  to  FRA's  authority  to 
modify  or  withdraw  a  waiver  if  the 
conditions  imposed  are  not  met  or  if 
luianticipated  safety  issues  arise  that 
merit  such  action.  In  this  regard,  the 
NSWG  stated  that  transit  systems  likely 
to  seek  temporal  separation  waivers  will 
seek  them  in  connection  with  rail 
projects  funded  in  part  with  Federal 
funds  administered  by  FTA.  Since  FTA 
will  require  these  transit  systems  to 
demonstrate  that  they  vdll  have  control 
of,  and  the  ability  to  use,  all  of  the  assets 
(e.g.,  the  rail  right-of-way  and  passenger 
vehicles)  acquired  with  the  Federal 
funds  for  the  20  to  40  year  useful  life  of 
the  assets,  a  five  year  limitation  on  the 
duration  of  a  waiver  is,  in  NSWG's 
view,  inadequate. 

FRA  is  mindful  of  the  transit  agency's 
need  for  a  degree  of  long-term  certainty 
about  the  safety-related  conditions  that 
may  apply  to  its  operation,  and 
recognizes  that  a  rail  project  represents 
a  long  term  commitment  of  a  transit 
agency's  resources.  However,  FRA 
caiuiot  accept  NSWG's  recommendation 
that  the  Safety  Board  issue  waivers  for 
indefinite  periods  of  time,  since  this 
would  hinder  FRA's  opportunity  to 
determine  if  circumstances  have 
changed  or  if  issues  have  arisen  that 
were  not  contemplated  when  the  relief 
was  last  granted  or  renewed.  FRA  notes 
that  the  agency  typically  issues  waivers 
of  limited  duration  and  has  not  adopted 
a  imique  policy  here.  FRA  intends  to 
grant  waivers  for  periods  of  sufficient 
length  (e.g.,  five  years)  to  permit  long- 
term  planning.  Moreover,  FTA  is  well 
aware  of  the  reasons  for  FRA's 
reluctance  to  grant  permanent  waivers, 
and  will  not  consider  the  need  to  renew 
a  safety  waiver  an  indication  that  the 
transit  system  lacks  control  of,  and  the 
ability  to  use,  its  assets  for  their  useful 
life.  " 

While  FRA  retains  the  authority  to 
modify  or  withdraw  a  waiver  in  the 
interest  of  rail  safety,  such  action  is 
generally  limited  to  instances  when 
FRA  uncovers  a  substantial  change  in 
the  conditions  under  which  the  waiver 
was  granted  or  determines  that  a 
significant  unforeseen  safety  issue 
exists.  FRA  will  ordinarily  become 
aware  of  such  developments  during  the 
term  of  the  waiver  through  its 
coordination  with  the  state  safety 
agency  that  oversees  the  subjects  on 
which  FRA  has  granted  waivers,  and 
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will  work  with  the  waiver  recipient  to 
sufficiently  address  our  safety  concerns. 
However,  the  renewal  process  will 
provide  a  periodic  opportunity  to 
determine  if  such  important  changes  in 
circumstances  have  occurred.  FRA  does 
not  view  a  waiver  as  a  temporary 
measure  that  will  jeopardize  a  rail 
project's  continued  operation  once  the 
waiver  expires.  Rather,  FRA  expects  to 
routinely  renew  waivers  where  the 
conditions  underlying  the  waiver  have 
not  changed  substantially  and  no  major 
unforeseen  safety  issues  have  arisen, 
and  where  FTA  and  the  state  safety 
oversight  agency  affirm  that  the 
operation  is  in  compUance  with  FTA 
requirements. 

The  Role  of  FTA  in  the  Waiver  Process 

Four  of  the  five  conmienters  on  this 
issue  objected  to  the  fact  that  FRA  will 
not  permit  FTA's  liaison  to  FRA's  Safety 
Board  to  vote.  The  consensus  of  the 
commenters  was  that  the  proposed 
approach  will  not  effectively  ensure  that 
FTA's  knowledge  and  insights  with 
respect  to  transit  operations,  financial 
issues,  and  state  safety  oversight  are 
adequately  considered  by  the  Safety 
Board.  The  commenters  believe  that  the 
two  DOT  agencies  have  different 
perspectives  on  non-safety  related 
topics,  and  the  best  decisionmaking 
between  two  parties  with  diverse 
interests  occurs  with  shared  equal 
authority.  However,  the  fifth 
commenter,  San  Diego  Trolley,  stated 
that  while  it  would  be  inappropriate  to 
allow  FTA  to  participate  in  voting  on 
waiver  applications,  FTA's 
representative  should  have  more  direct 
authority  in  the  decisionmeiking 
process. 

Under  delegation  from  the  Secretary 
of  Transportation,  see  49  CFR  1.49,  FRA 
administers  the  Federal  railroad  safety 
statutes,  and  all  waivers  requested  from 
FRA's  Safety  Board  involve  exclusively 
FRA's  regulations.  FTA  is  not  charged 
with  administering  the  Federal  railroad 
safety  laws.  Rather,  FTA  is  responsible 
for:  developing  comprehensive  and 
coordinated  mass  transportation 
systems  to  serve  metropolitan  and  other 
urban  areas;  administering  urban  mass 
transportation  programs,  including  its 
rule  on  the  safety  of  rail  fixed  guideway 
systems;  and  assuring  appropriate 
liaison  and  coordination  with  other 
governmental  organizations  with  respect 
to  the  foregoing.  Since  FTA's  statutory 
authority  does  not  include 
administration  of  the  Federal  railroad 
safety  laws,  it  would  be  inappropriate 
and  outside  the  scope  of  FTA's  legal 
authority  if  the  FTA  liaison  to  the  Safety 
Board  can  veto  the  waiver  conditions 
that  FRA  elects  to  impose  on  an 


applicant.  Similarly,  while  FRA 
provides  its  rail  safety  expertise  to  FTA 
on  safety  issues  inherent  in  FTA's 
review  of  rail  grant  proposals,  FRA 
cannot  vote  on  FTA's  funding  decisions, 
and  it  would  not  be  appropriate  for  FRA 
to  do  so.  FRA  may  have  contributed  to 
some  confusion  on  this  issue  by  using 
the  description  "non-voting"  without 
explaining  how  the  Safety  Board  works. 
FRA's  Safety  Board  is  not  a  coUegial 
body  like  an  independent  agency;  the 
chairperson  of  the  board  is  the  sole 
deciding  official  and  acts  by  delegation 
from  the  Administrator.  Other  board 
members,  all  of  whom  are  FRA  staff, 
participate  in  the  deliberations  and  offer 
advice  and  counsel,  but  do  not  vote. 
Under  FRA's  arrangement  with  FTA,  the 
FTA  representative  will  have  a  voice  in 
deliberations  equal  to  that  of  FRA  staff. 

In  response  to  concerns  from  the 
commenters  that  without  an  official  vote 
FTA's  role  with  the  Safety  Board  be 
ineffective,  FRA  stresses  that  the  reason 
it  is  including  an  FTA  official  as  an 
invited  participant  in  the  consideration 
of  Petitions  for  Approval  of  Shared  Use 
is  to  receive  FTA's,  and  through  it,  the 
transit  industry's  perspective  on  the 
many  unique  and  complex  issues 
involving  light  rail  operations.  Since 
FRA  recognizes  that  its  expertise  is  in 
matters  related  to  railroad  safety,  the 
agency  wants  FTA's  expert  advice  on 
the  facts  presented  in  the  petition 
concerning  the  project's  special 
characteristics  and  operating 
considerations  prior  to  selecting 
appropriate  waiver  conditions.  Under 
FRA's  safety  partnership  with  FTA,  not 
only  will  FTA  have  the  opportunity  to 
shape  the  safety  requirements  that  will 
apply  to  light  rail  operations  on  the 
general  system,  but  FTA  will  gain  a 
fuller  appreciation  of  the  rail  safety 
issues  involved  in  each  shared-use 
operation  considered  by  the  Safety 
Board. 

Examples  of  Two  Petitions  for  Approval 
of  Shared  Use  Already  Granted  by  FRA 

Before  FRA's  proposed  policy 
statement  was  published  in  the  Federal 
Register  last  November,  the  agency 
received  two  petitions  for  approval  of 
shared  use,  both  seeking  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  railroad  safety  regulations 
and  exemption  of  certain  statutory 
provisions  in  connection  with  planned 
light  rail  systems.  Transit  agencies 
planning  to  request  similar  waivers  and/ 
or  exemptions  are  encouraged  to  review 
the  electronic  dockets  for  these  petitions 
as  helpful  examples  in  preparing  their 
own  submissions.  The  first  petition  was 
submitted  by  NJT  on  July  13,  1999,  and 
was  docketed  as  FRA  Waiver  Petition 


No.  FRA-1999-6135.  See  64  FR  45996 
(August  23,  1999).  The  second  petition 
was  submitted  by  the  Utah  Transit 
Authority  (UTA)  on  August  19,  1999, 
and  was  docketed  as  FRA  Waiver 
Petition  No.  FRA-1999-6253.  See  64  FR 
53435  (October  1,  1999).  Each  docket 
includes  a  copy  of  the  petition  itself,  the 
letter  granting  the  petition,  and  a 
discussion  of  the  waiver  conditions. 
While  these  petitions  may  serve  as 
useful  examples  for  future  waiver 
applicants  to  follow,  FRA  also  expects 
transit  agencies  to  review  the  guidance 
included  in  this  final  policy  statement 
in  conjunction  with  the  regulatory 
requirements  contained  in  49  CFR  part 
211.  FRA  granted  each  waiver  for  a 
period  of  five  years,  and  conditioned 
each  waiver  on  the  operator's 
submission  for  FRA  approval  of 
procedures  for  ensuring  temporal 
separation.  The  NJT  waiver  was  an 
example  of  FRA's  willingness  to  grant  a 
waiver  early  in  the  planning  process, 
subject  to  conditions  such  as  subsequent 
submission  of  evidence  concerning  state 
approvad  of  the  system  safety  plan. 

Operations  Within  Shared  Rights-of-   , 
Way 

FRA  received  1 1  comments  on  the 
issue  of  FRA's  jurisdiction  over  a  light 
rail  transit  operation  sharing  a  right-of- 
way  but  no  trackage  with  a  conventional 
railroad.  In  general,  the  commenters 
request  clarification  in  the  final  policy 
statements  as  to  how  FRA  and  FTA 
intend  to  coordinate  their  programs 
with  respect  to  a  rail  transit  system  that 
operates  within  the  same  right-of-way  as 
conventional  equipment,  without 
shared  trackage.  Many  of  the 
commenters  stress  that  any  standards 
adopted  by  FRA  for  sharing  the  right-of- 
way  need  to  be  as  clear  and  explicit  as 
possible  to  assist  the  transit  systems  in 
evaluating  potential  light  rail  projects 
and  planning  those  deemed  desirable. 

SEPTA  believes  that  it  is  unnecessary 
for  FRA  to  assert  jurisdiction  over  light 
rail  operations  nmning  parallel  to 
freight  service  because  transit  agency 
systems  are  covered  under  existing  state 
safety  oversight  program  plans.  SEPTA 
states  that  the  proposed  joint  policy 
statement  is  unclear  as  to  the  limits  of 
FRA's  jurisdiction,  other  than  to 
indicate  that  FRA's  safety  rules  cover 
points  of  coimection  where  a  light  rail 
operation  crosses  the  tracks  of  a  freight 
railroad  at  grade.  In  this  regard,  SEPTA 
seeks  guidance  as  to  what  safety  issues 
FRA  believes  will  exist  where  light  rail 
operations  are  conducted  on  separate 
tracks  within  a  shared  right-of-way.  The 
commenter  also  notes  that  the  policy 
statement  doesn't  address  the  issue  of 
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physical  barrier  or  distance  separation 
between  shared  use  trackage. 

Similarly,  APTA  stated  that  instead  of 
covering  shared  corridors,  the  final 
policy  statements  should  be  limited  to 
scenarios  where  transit  vehicles  operate 
on  or  over  the  actual  tracks  of  the 
general  system.  However,  APTA  agrees 
that  the  final  policy  statements  should 
cover  areas  where  there  is  no  shared  use 
of  general  system  track  if  the  operations 
include  public  highway/rail  grade 
crossings  or  rail  crossings  at  grade 
(diamond  interlockings). 

The  AAR  requests  that  FRA  include  a 
definition  of  the  term  "shared  right-of- 
way"  in  the  final  policy  statement,  and 
also  recommends  that  FRA  address 
shared  right-of-way  operations  on  a 
case-by-case  basis.  In  addition,  the 
commenter  states  that  intrusion 
detectors  are  often  appropriate  in  shared 
rights  of  way,  and  notes  that  relevant 
factors  to  be  considered  include 
configuration  of  the  right-of-way, 
elevation  changes,  and  track  separation 
distances. 

The  NSWG  urges  FRA  to  issue  further 
guidance  as  to  the  likelihood  of  waiver 
being  granted  in  a  shared  right-of-way 
situation  where  FRA  has  jurisdiction, 
including  a  cheut  setting  forth  which 
regulations  could  presumptively  be 
waived.  Also,  the  NSWG  recommends 
that  FRA  and  FTA  develop  guidelines 
with  respect  to  track  center  lines.  For 
example,  the  joint  policy  statement 
could  state  that  transit  trackage  located 
20  feet  or  more  from  the  closest  general 
system  trackage,  measured  from  center 
lines,  normally  would  not  require 
intrusion  detection  or  extraordinary 
safety  measiu-es  designed  to  avoid 
colUsions. 

San  Diego  Trolley  contends  that  the 
proposal  is  unclear  as  to  what  intrusion 
detection  steps  will  be  required.  The 
commenter  notes  that  while  there  is  the 
potential  for  derailments  and  other 
accidents  to  occur  within  a  common 
corridor,  this  condition  exists  at  many 
other  locations  where  commuter  rail, 
intercity  passenger  services,  or  ft'eight 
services  operate  vdthin  a  common 
corridor. 

The  California  Transit  Association 
commented  that  the  proposal  is  unclear 
as  to  the  issue  of  FRA  jm-isdiction  over 
shared  rights-of-way.  The  commenter 
stated  that  the  potential  hazard  of 
intrusion  in  a  shared  corridor  situation 
is  better  addressed  by  existing  state 
safety  oversight  regulation  and 
appropriate  safety  analysis  covered  in 
transit  agency  system  safety  program 
plans. 

FRA  appreciates  the  need  for  greater 
clarity  with  regard  to  shared  rights-of- 
way.  Several  basic  principles  deserve 


emphasis.  FRA  exercises  jurisdiction 
over  all  commuter  operations,  even  if 
they  use  equipment  considered  light 
rail.  All  of  FRA's  regulations  apply  to 
such  operadons,  absent  a  waiver. 
Therefore,  how  FRA  exercises  its 
jurisdiction  in  a  corridor  shared  by  light 
rail  and  conventional  equipment  is  an 
issue  only  if  the  light  rail  operation 
meets  the  definition  of  urban  rapid 
transit.  The  operation  of  rapid  transit  on 
track  parallel  to  the  tracks  of  a 
conventional  railroad  (i.e.,  parallel  to 
track  traversed  by  freight,  intercity 
passenger,  or  commuter  service)  will 
not,  in  and  of  itself,  trigger  FRA 
jurisdiction.  Where  a  rapid  transit  line 
merely  shares  a  right-of-way  with  a 
conventional  line  but  the  two  share  no 
track^  FRA  does  not  consider  that 
situation  to  involve  shared  use  of  the 
general  system  by  the  rapid  transit  line, 
and  would  not  expect  to  receive  a 
Petition  for  Approval  of  Shared  Use. 
Nevertheless,  even  when  a  rapid  transit 
operation  and  a  conventional  railroad 
share  only  a  right-of-way,  without 
sharing  trackage,  certain  limited 
connections  to  the  general  system  may 
still  exist,  and  FRA  will  then  have  a 
regulatory  role  by  ensuring  safety  at 
these  points  of  connection.  Three  types 
of  connections  are  of  greatest  concern: 
highway /rail  grade  crossings,  railroad 
crossings  at  grade,  and  shared  systems 
of  train  control  at  specific  points. 

For  example,  if  the  same  tower 
operator  authorizes  and  controls  the 
movement  of  the  trains  of  both  a  transit 
line  and  a  freight  raifroad  operating  over 
a  movable  bridge,  FRA  will  exercise 
jurisdiction  at  this  point  of  connection, 
but  only  to  the  extent  necessary  to 
ensure  safety.  We  have  discussed  our 
exercise  of  jurisdiction  over  rail 
crossings  at  grade  above,  under  the 
heading  of  "Minor  connections  to  the 
general  railroad  system"  in  the 
discussion  of  comments  on  "Shared  Use 
and  Temporal  Separation."  Further,  in 
the  case  of  a  rapid  transit  system  and  a 
conventional  railroad  sharing  a 
highway-rail  grade  crossing,  FRA  will 
expect  both  systems  to  observe  its  rules 
on  grade  crossing  signals  that,  for 
example,  require  prompt  reports  of 
warning  system  malfunctions,  and,  with 
the  exception  for  brightness  of  the  lights 
discussed  below,  will  expect  both 
operations  to  observe  its  rules 
concerning  locomotive  conspicuity 
(ditch  lights).  If  a  rapid  transit  system 
desires  a  waiver  of  the  very  few  FRA 
rules  that  will  apply  at  these  points  of 
connection,  it  should  file  a  waiver 
request  tailored  to  the  specific  rule(s)  in 
question  rather  than  the  much  more 
comprehensive  Petition  for  Approval  of 


Shared  Use  that  FRA  has  recommended 
for  situations  involving  shared  trackage. 

FRA  sees  no  need  to  define  "shared 
rights-of-way."  If  the  types  of 
connections  FRA  has  identified  as 
triggering  a  limited  exercise  of  its 
jurisdiction  exist  with  regard  to  adjacent 
rapid  transit  and  conventional  lines, 
there  is  obviously  a  shared  right-of-way. 
Where  such  operations  take  place  on 
parallel  tracks  but  lack  any  such 
connections,  there  may  still  be  a  shared 
right-of-way,  but  it  has  no  regulatory 
significance. 

Although  FRA  will  limit  its  direct 
exercise  of  jurisdiction  over  transit 
systems  operating  in  shared  rights-of- 
way  in  the  manner  described  above, 
FRA  vdll,  imder  the  provisions  of  the 
partnership  agreement  entered  into  with 
FTA  in  October  1998,  use  its  rail  safety 
expertise  in  an  advisory  capacity  to 
identify  and  make  recommendations  for 
the  resolution  of  safety  issues  inherent 
in  grant  proposals  seeking  Federal  funds 
from  FTA.  This  working  relationship 
will  ensure  that  FTA  has  a  fuller 
understanding  of  the  safety  risks 
involved  in  each  shared  right-of-way 
operation,  and  relevant  information  to 
shape  the  contents  of  the  system  safety 
plan  that  will  be  monitored  by  the  state 
safety  oversight  program.  With  respect 
to  the  specific  comments  received 
concerning  the  use  of  intrusion 
detectors  and  recommendations  to  FRA 
about  appropriate  distances  to  require 
between  transit  trackage  and  the  closest 
general  system  trackage,  it  would  be 
beyond  the  scope  of  this  policy 
statement  to  adopt  regulations 
concerning  track  centers  (the  distance 
between  the  center  lines  of  adjacent 
tracks)  or  intrusion  detection.  FRA  has 
no  rules  on  these  subjects  now.  Should 
FRA  deem  it  necessary  to  regulate 
intrusion  detectors  and/or  track 
separation  distances  between  transit  and 
conventional  equipment  within  a 
common  right-of-way,  FRA  will  initiate 
a  notice-and-comment  rulemaking 
aimed  at  setting  standards.  In  the 
meantime,  FRA  and  FTA  vdll 
coordinate  with  rapid  transit  agencies 
and  conventional  raifroads  wherever 
there  are  concerns  about  sufficient 
intrusion  detection  and  related  safety 
measiues  designed  to  avoid  a  collision 
between  rapid  transit  emd  conventional 
equipment. 

Miscellaneous  Comments 

Employee  Qualifications 

The  BLE,  the  only  commenter  to 
address  this  issue,  limited  its  comments 
to  waivers  of  49  CFR  part  240,  because 
of  em  overriding  concern  for  the  manner 
in  which  light  rail  vehicle  operators  are 
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to  be  trained  and  certified.  The  BLE 
contends  that  the  proposed  joint  policy 
statement  leaves  a  gaping  regulatory 
hole  by  contemplating  a  mixture  of 
Federal  and  state  oversight  of  those  who 
will  operate  the  light  rail  vehicles.  The 
commenter  notes  that  the 
standardization  fostered  by  part  240  has 
enhanced  safety  in  the  railroad  industry, 
and  believes  that  the  proposal  retreats 
from  the  progress  of  the  last  decade  with 
respect  to  operators  of  light  rail 
equipment.  In  this  regard,  the  BLE 
argues  that  a  blanket  waiver  for  light  rail 
vehicle  operators  from  industry 
qualification  and  certification 
requirements  would  fly  in  the  face  of 
the  standard  articulated  by  FRA  and 
FTA.  The  operating  environment  in 
which  light  rail  vehicle  operators  find 
themselves,  rather  than  the  type  of 
equipment  they  operate,  must  dictate 
the  appropriate  degree  of  FRA  oversight. 
Safety  and  consistency  demand 
continued  Federal  preemption  in  the 
area  of  training,  qualification,  and 
certification  of  all  transportation 
employees  who  operate  on  the  general 
system. 

FRA  recognizes  the  safety 
implications  of  permitting  fight  rail 
vehicle  operators  to  operate  on  the 
general  system  without  receiving  proper 
training  and  qualification.  Waivers  of 
the  engineer  certification  requirements 
would  be  most  likely  in  the  case  of 
temporally-separated  operations  on  the 
general  system  that  are  part  of  a  unified 
transit  system  with  segments  outside  the 
shared  use  area.  There,  the  basic  reason 
for  a  waiver  would  be  to  ensure  that  the 
light  rail  operators  are  trained  with  the 
entire  light  rail  system  in  mind, 
including  its  non-shared-use  portions. 
In  those  situations,  however,  FRA  is 
particularly  concerned  about  what 
means  of  protection  the  waiver 
applicant  would  use  to  ensure  that 
operator  error  does  not  result  in 
different  types  of  equipment  being 
operated  on  the  same  track,  and  how  the 
light  rail  system  would  ensure  that 
when  one  set  of  operations  begins,  and 
the  other  one  ends,  there  can  be  no 
overlap  that  would  cause  a  collision.  In 
response  to  the  comment,  FRA  stresses 
that  before  a  transit  system  could 
receive  a  waiver,  it  must  satisfy  FRA 
that  the  system  safety  plan  developed 
under  FTA's  rules  will  provide  for 
operators  of  light  rail  equipment  to 
receive  the  necessary  training  and  skills 
to  safely  operate  on  the  general  system. 
The  transit  system  would  have  the 
burden  to  show  that  the  light  rail 
operators  woidd  receive  a  level  of 
training,  testing,  and  monitoring  on  the 
rules  governing  train  operations 


appropriate  for  light  rail  operations  on 
the  general  system.  Any  light  rail  system 
unable  to  meet  this  burden  would  have 
to  fully  comply  with  the  requirements  of 
part  240.  Moreover,  where  a  transit 
system  intends  to  operate 
simultaneously  on  the  same  track  with 
conventional  equipment,  FRA  will  not 
be  inclined  to  waive  the  part  240 
requirements.  In  that  situation,  FRA's 
paramount  concern  would  be 
uniformity  of  training  and  qualifications 
of  all  those  operating  trains  on  the 
general  system,  regardless  of  the  type  of 
equipment. 

Ditch  Lights 

The  Delaware  Valley  Association  of 
Rail  Passengers  supports  most  of  the 
proposals  in  the  policy  statement, 
particularly  the  waiver  concept. 
However,  the  commenter  believes  that 
waivers  should  not  be  granted  under  49 
CFR  part  229,  pertaining  to  ditch  lights 
(also  known  as  auxiliary  lights;  see  49 
CFR  229.125,  133).  Joint  raiboad-transit 
operations  are  often  found  in  urban 
areas  with  many  grade  crossings,  and 
these  lights  have  been  proven  to  reduce 
collisions  between  trains  and  highway 
traffic.  Moreover,  installation  of  such 
lights  on  light  rail  vehicles  is  not 
burdensome. 

FRA  shares  the  commenter's  safety 
concerns.  As  noted  in  the  chart 
contained  in  each  proposed  policy 
statement  (explaining  the  likely 
treatment  of  waivers  sought  under  part 
229),  and  in  FRA's  discussion  of  likely 
waivers  under  part  229,  FRA  is  unlikely 
to  completely  waive  the  requirement  for 
auxiliary  lights  due  to  their  importance 
for  grade  crossing  safety.  See  64  FR  at 
28241.  59053,  and  59056.  In  this  regard, 
FRA  believes  that  the  risk  of  accidents 
at  grade  crossings  decreases  if  the 
equipment  used  by  both  conventional 
and  light  rail  trains  present  the  same 
distinctive  profile  to  motor  vehicle 
operators  approaching  grade  crossings 
(i.e.,  a  triangular  arrangement  of  lights). 
Safety  could  be  compromised  if  FRA 
permitted  light  rail  systems  to  operate 
through  the  same  grade  crossings  as 
conventional  equipment  with  light 
arrangements  that  do  not  provide 
highway  users  with  the  same  warning 
that  a  rail  vehicle  is  approaching. 
However,  as  discussed  in  the  section 
below  concerning  factors  to  address 
when  seeking  a  waiver  of  part  229. 
waiver  of  the  intensity  requirement,  so 
as  to  permit  lights  of  a  lesser  candela, 
seems  appropriate. 

Whistle  Bans 

The  City  of  Boca  Raton,  Florida 
conunented  that  FRA  should  develop 
rules  to  allow  and  promote  the 


installation  of  four-quadrant  gate 
systems  at  all  railroad  grade  crossings, 
and  provide  for  funding  mechanisms. 
The  commenter  states  that  if  the  gates 
have  been  installed,  FRA's  rules  should 
allow  whistle  bans,  at  least  at  night,  at 
these  four-quadrant  gate  system 
locations. 

FRA  recently  initiated  a  rulemaking 
concerning  the  use  of  locomotive  horns 
at  highway-rail  grade  crossings.  On 
January  13,  2000,  FRA  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  to  add  a  new  part  222, 
entitled  "Use  of  Locomotive  Horns  at 
Public  Highway-Rail  Grade  Crossings," 
to  require  that  a  locomotive  horn  be 
sounded  while  a  train  is  approaching 
and  entering  a  public  highway-rail 
crossing.  65  FR  2230.  The  proposed 
rules  provide  for  an  exception  to  the 
general  requirement  in  circumstances  in 
which  there  is  not  a  significant  risk  of 
loss  of  life  or  serious  personal  injury, 
use  of  the  locomotive  horn  is 
impractical,  or  supplementary  safety 
measures  fully  compensate  for  the 
absence  of  the  warning  provided  by  the 
horn.  Among  the  proposed  options 
available  to  state  and  local  governments 
seeking  to  provide  a  substitute  for  the 
locomotive  horn  in  the  prevention  of 
collisions  and  casualties  at  public 
highway-rail  grade  crossings,  is  the  four- 
quadrant  gate  system.  See  proposed  49 
CFR  222.41,  222.43,  and  Appendix  A. 
Under  this  system,  gates  are  installed  at 
a  crossing  which  are  sufficient  to  fully 
block  highway  traffic  from  entering  the 
crossing  when  the  gates  are  lowered, 
including  at  least  one  gate  for  each 
direction  of  traffic  on  each  approach. 
This  policy  statement  has  no 
relationship  to  that  rulemaking. 

Definition  of  "Heavy  Rail" 

One  commenter  contends  that  FRA 
improperly  defines  the  terms  "heavy 
rail"  and  "light  rail"  in  the  proposed 
policy  statement.  The  commenter  states 
that  the  term  "heavy"  has  nothing  to  do 
with  crashworthiness  or  car  weight,  but 
rather  applies  to  the  construction  of  the 
right-of-way,  and  suggests  that  it  would 
be  clearer  to  use  the  terms  "rail  rapid 
transit"  for  what  is  incorrectly  called 
heavy  rail,  and  "urban  electric  transit" 
for  light  rail. 

Contrary  to  the  commenter's 
statements,  FRA's  proposal  properly 
distinguished  between  the  terms  "heavy 
rail"  and  "light  rail.  '  After  observing 
that  some  current  and  planned 
passenger  operations  in  metropolitan 
areas  are  often  referred  to  as  "light  rail," 
FRA  indicated  that  the  term  usually 
refers  to  lightweight  passenger  cars 
operating  on  rails  in  a  right-of-way  that 
is  not  separated  from  other  traffic,  such 
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as  street  railways  and  trolleys.  64  FR  at 
59049.  FRA  also  stated  that  "heavy  rail" 
generally  refers  to  trains  operating  on 
rails  that  are  in  separate  rights-of-way 
from  which  all  other  vehicular  traffic  is 
excluded,  and  observed  that  in  transit 
terms,  heavy  rail  is  also  known  as 
"rapid  rail,"  "subway,"  or  "elevated 
railway."  FRA  noted  that  conventional 
rail  equipment  such  as  that  used  by 
freight  railroads,  Amtrak,  and  many 
commuter  railroads  is  different  from, 
and  considerably  heavier  and 
structurally  stronger  than  either  light  or 
heavy  rail  equipment,  as  those  terms  are 
used  in  the  transit  industry.  FRA 
advised  that  although  this  equipment  is 
sometimes  referred  to  as  "heavy"  rail,  it 
would  use  the  term  "conventional"  to 
avoid  confusion  between  the  different 
ways  "heavy"  is  used  in  the  transit  and 
general  railroad  commimities. 

II.  Changes  From  the  Proposed 
Statement  of  Policy  Concerning  the 
Extent  and  Evercise  of  FR.AS  Safety 
Jurisdiction  Over  Passenger  Operations 

To  ensure  that  the  regulated 
community  is  fully  aware  of  how  FRA 
views  the  extent  of  its  jurisdiction  over 
passenger  operations  and  how  it  intends 
to  exercise  that  jvuisdiction,  FRA  is 
amending  the  discussion  of  its 
jurisdiction  in  its  Statement  of  Agency 
Policy  Concerning  Enforcement  of  the 
Federal  Railroad  Safety  Laws,  which  is 
found  in  at  appendix  A  of  49  CFR  part 
I      209.  In  its  proposed  policy.  FRA 

included  an  extensive  discussion  of  its 
legal  authority  over  railroad  safety, 
including  the  extensive  legislative 
history  of  the  term  "railroad"  as  used  in 
the  Federal  railroad  safety  statutes.  64 
FR  59047-59049.  FRA  does  not  repeat 
that  discussion  here,  but  incorporates  it 
by  reference  as  the  basis  for  its  policy 
on  the  extent  and  exercise  of  its 
jurisdiction  over  passenger  operations. 

Based  on  comments  received,  FRA  is 
making  some  changes  to  its  proposed 
policy.  The  definition  of  "commuter 
railroad"  is  being  amended  to  make 
clear  that  certain  specific  operations 
named  as  commuter  authorities  by 
statute  are  considered  commuter 
railroads  under  the  safety  laws 
regardless  of  how  the  criteria  that 
distinguish  other  railroads  as 
"commuter"  in  nature  may  apply  to 
them.  FRA  believes  this  change  is 
necessary  in  order  to  ensure  that 
railroads  that  Congress  considers 
commuter  railroads  are  within  FRA's 
exercise  of  its  jurisdiction  without  the 
need  for  extensive  debate  about  the 
nature  of  their  operations. 

For  reasons  explained  in  the 
discussion  of  comments,  we  are  also 
revising  the  definitions  of  "commuter 


railroad"  and  "urban  rapid  transit"  to 
remove  as  a  consideration  whether  "a 
substantial  portion"  of  a  system's 
operations  is  devoted  to  moving  people 
from  station  to  station  within  a  city,  and 
to  focus  instead  on  whether  such  service 
is  a  "primary  function"  of  the  system  or 
"an  incidental  function"  of  its  service. 

We  are  further  revising  the 
jiarisdictional  statement  to  facilitate 
determinations  about  whether  a  system 
is  a  commuter  railroad  or  urban  rapid 
transit  system.  We  have  included  two 
presumptions,  one  that  adopts  statutory 
determinations  of  a  system's 
characterization,  and  the  other  that 
presxunes  a  system  is  rapid  transit  if  it 
meets  a  certain  description.  Where 
neither  presumption  applies,  we  have 
provided- a  list  of  criteria  that  need  to  be 
considered  in  making  the  commuter/ 
rapid  transit  determination. 

FRA  is  also  revising  its  statement  of 
policy  to  make  clear  that  highway-rail 
grade  crossings  used  by  both  a 
conventional  railroad  and  a  light  rail 
operation  provide  a  sufficient 
connection  to  warrant  a  limited  exercise 
of  FRA's  jurisdiction  over  the  light  rail 
operator.  In  the  proposal,  that  point  was 
made,  but  under  a  heading  concerning 
connections  not  sufficient  to  trigger  the 
exercise  of  jurisdiction.  The  final  policy 
statement  places  the  discussion  more 
appropriately  and  slightly  expands  it. 

m.  Changes  to  Proposed  Policy 
Concerning  Petitions  for  Approval  of 
Shared  Use  of  the  General  System  by 
Light  Rail  and  Other  Railroads 

Much  of  FRA  s  proposed  statement  of 
policy  concerned  how  the  agency 
intended  to  address  waiver  requests 
concerning  shared  use  of  the  general 
system  by  light  rail  and  conventional 
operations.  FRA  provided  guidance  on 
how  interested  parties  could  file  such 
waiver  requests,  what  they  should 
address,  and  what  waivers  are  likely 
under  particular  circiunstances.  FRA 
has  amended  its  policy  to  reflect  various 
comments  received  on  the  proposal. 
Moreover,  FRA  has  concluded  that  this 
policy,  like  its  policy  on  the  extent  and 
exercise  of  its  safety  jurisdiction,  should 
reside  in- the  CFR  for  easy  futiue 
reference.  Therefore,  we  are  adding  a 
new  appendix  to  49  CFR  part  211, 
which  contains  FRA's  rules  of  practice, 
including  those  concerning  waivers. 

Several  commenters  requested  that 
FRA  provide  a  means  by  which  those 
developing  light  rail  systems  could 
obtain  a  jurisdictional  determination 
from  FRA  without  first  preparing  an 
entire  waiver  petition.  This  makes  good 
sense,  because  an  early  jurisdictional 
determination  could  affect  planning  for 
a  system  in  significant  ways.  Of  course, 


anyone  is  always  free  to  request  such 
determinations  from  FRA.  The  revised 
policy  statement  merely  reiterates  this 
point,  recommends  where  such  requests 
should  be  submitted,  and  suggests  that 
requesting  such  determinations  may  be 
a  useful  step  to  take  well  before  filing 
a  waiver  petition. 

Another  subject  of  great  interest  to 
commenters  was  whether  the  light  rail 
operator  must  always  get  the  general 
system  railroad  to  join  in  any  petition 
for  waiver  or  approval  p*'  shared  use. 
Our  proposed  statement   iicluded  a 
request  that  the  light  r.iil  operator  and 
"all  other  affected  raihoads"  file  the 
petition  jointly.  In  the  discussion  of 
comments,  above,  we  explained  why 
this  would  be  very  useful  but  is  not 
required,  and  pointed  out  that  other 
affected  raihoads  may  need  to  file  their 
own  petitions  if  the  planned  operations 
somehow  preclude  their  compliance 
with  FRA's  rules.  Even  if  they  do  not 
need  to  file  a  petition,  of  course,  all 
affected  railroads  will  have  an 
opportunity  to  comment  and  appe  ii  at 
any  hearing  that  is  requested  on  the 
light  rail  operator's  petition.  Our  final 
policy  statement  explains  these  points. 

Many  commenters  indicated  the  need 
for  greater  clarity  in  FRA's  policy 
concerning  situations  where  the  light 
rail  operator  and  conventional  railroad 
do  not  share  trackage  but  have 
operations  that  are  otherwise 
sufficiently  connected  to  warrant  a 
limited  exercise  of  FRA's  jurisdiction. 
FRA  has  included  a  more  thorough 
discussion  of  this  subject  to  the  final 
policy  statement.  The  statement  makes 
clear  that,  where  minimal  connections 
exist  in  a  common  right-of-way  (even 
where  the  two  operations  use  their 
respective  fracks  simultaneously),  the 
light  rail  operator  will  be  subject  to  only 
those  safety  rules  pertinent  to  the 
connection  that  exists,  and  that  any 
waiver  request  should  be  limited  to  just 
those  rules. 

The  new  Appendix  A  to  part  211. 
therefore,  will  include  a  discussion  of 
which  raihoads  need  to  file  waiver 
petitions  in  shared  use  or  shared  right- 
of-way  situations,  the  general  factors 
that  should  be  addressed  in  a  Petition 
for  Approval  of  Shared  Use,  general 
considerations  concerning  petitions  for 
waiver  where  the  right-of-way  is  shared 
but  the  connections  are  limited,  factors 
to  address  in  any  petition  concerning 
specific  rules,  and  the  areas  where 
waivers  are  likely  in  shared  use 
situations  (including  a  chart). 
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List  ut  SuhuM  ts 
49  CFR  Part  209 

Railroad  safety.  Enforcement 
Procedures. 

49  CFR  Part  211 

Railroad  safety.  Rules  of  Practice. 

The  Policy  Statement 

In  consideration  of  the  foregoing, 
chapter  II,  subtiUe  B  of  tide  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  209— [AMENDED] 

1.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107,  20111. 
20112,  20114.  and  49  CFR  1.49. 

Appendix  A  to  49  CFR  part  209  is 
amended  as  follows. 

\ppendix  A — Statement  of  Agency 
Policy  Concerning  Enforcement  of  the 
Federal  Railroad  Safety  Laws 

2.  The  title  of  Appendix  A  is  revised 
to  read,  as  set  forth  above. 

3.  Under  the  heading  "The  Extent  and 
Exercise  of  FRA's  Safety  Jurisdiction," 
the  seventh  paragraph  (which  begins, 
"For  example,  all  of  FRA's  regulations") 
of  the  appendix  is  removed,  and  the 
following  paragraphs  are  added  in  its 
place: 

The  Extent  and  Exercise  of  FRA's  Safety 
Jurisdiction 

***** 

For  example,  all  of  FRA's  regulations 
exclude  from  their  reach  railroads  whose 
entire  operations  are  confined  to  an 
industrial  installation  (i.e.,  "plant  railroads"), 
such  as  those  in  steel  mills  that  do  not  go 
beyond  the  plant's  boundaries.  E.g.,  49  CFR 
225.3(a)(1)  (accident  reporting  regulations). 
Some  rules  exclude  passenger  operations  that 
are  not  part  of  the  general  railroad  system 
(such  as  some  tourist  railroads)  only  if  they 
meet  the  definition  of  "insular."  E.g.,  49  CFR 
225.3(a)(3)  (accident  reporting)  and  234.3(c) 
(grade  crossing  signal  safety).  Other 
regulations  exclude  not  only  plant  railroads 
but  all  other  railroads  that  are  not  operated 
as  a  part  of,  or  over  the  lines  of,  the  general 
railroad  system  of  transportation.  E.g..  49 
CFR  214.3  (railroad  workplace  safety). 

By  "general  railroad  system  of 
transportation."  FRA  refers  to  the  network  of 
standard  gage  track  over  which  goods  may  be 
transported  throughout  the  nation  and 
passengers  may  travel  between  cities  and 
within  metropolitan  and  suburban  areas. 
Much  of  this  network  is  interconnected,  so 
that  a  rail  vehicle  can  travel  across  the  nation 
without  leaving  the  system.  However,  mere 


physical  connection  to  the  system  does  not 
bring  trackage  within  it.  For  example, 
trackage  within  an  industrial  installation  that 
is  connected  to  the  network  only  by  a  switch 
for  the  receipt  of  shipments  over  the  system 
is  not  a  part  of  the  system. 

Moreover,  portions  of  the  network  may 
lack  a  physical  connection  but  still  be  part 
of  the  system  by  virtue  of  the  nature  of 
operations  that  take  place  there.  For  example, 
the  Alaska  Railroad  is  not  physically 
connected  to  the  rest  of  the  general  system 
but  is  part  of  it.  The  Alaska  Raihoad 
exchanges  freight  cars  with  other  railroads  by 
car  float  and  exchanges  passengers  with 
interstate  carriers  as  part  of  the  general  flow 
of  interstate  commerce.  Similarly,  an 
intercity  high  speed  rail  system  with  its  own 
right  of  way  would  be  part  of  the  general 
system  although  not  physically  connected  to 
it.  The  presence  on  a  rail  line  of  any  of  these 
types  of  railroad  operations  is  a  sure 
indication  that  such  trackage  is  part  of  the 
general  system:  the  movement  of  freight  cars 
in  trains  outside  the  confines  of  an  industrial 
installation,  the  movement  of  intercity 
passenger  trains,  or  the  movement  of 
commuter  trains  within  a  metropolitan  or 
suburban  area.  Urban  rapid  transit  operations 
are  ordinarily  not  part  of  the  general  system, 
but  may  have  sufficient  connections  to  that 
system  to  warrant  exercise  of  FRA's 
jurisdiction  (see  discussion  of  passenger 
operations,  below).  Tourist  railroad 
operations  are  not  inherently  part  of  the 
general  system  and,  unless  operated  over  the 
lines  of  that  system,  are  subject  to  few  of 
FRA's  regulations. 

The  boundaries  of  the  general  system  are 
not  static.  For  example,  a  portion  of  the 
system  may  be  purchased  for  the  exclusive 
use  of  a  single  private  entity  and  all 
connections,  save  perhaps  a  switch  for 
receiving  shipments,  severed.  Depending  on 
the  nature  of  the  operations,  this  could 
remove  that  portion  from  the  general  system. 
The  system  may  also  grow,  as  with  the 
establishment  of  intercity  service  on  a  brand 
new  line.  However,  the  same  trackage  cannot 
be  both  inside  and  outside  of  the  general 
system  depending  upon  the  time  of  day.  If 
trackage  is  part  of  the  general  system, 
restricting  a  certain  type  of  traffic  over  that 
frackage  to  a  particular  portion  of  the  day 
does  not  change  the  nature  of  the  line — it 
remains  the  general  system. 

4.  Appendix  A  to  49  CFR  part  209  is 
further  amended  by  adding  the 
following  paragraphs  immediately 
before  the  section  called  "Extraordinary 
Remedies:" 

FRA's  Policy  on  Jurisdiction  Over  Passenger 
Operations 

Under  the  Federal  railroad  safety  laws, 
FRA  has  jurisdiction  over  all  railroads  except 
"rapid  transit  operations  in  an  urban  area 
that  are  not  connected  to  the  general  railroad 
system  of  transportation."  49  U.S.C.  20102. 


Within  the  limits  imposed  by  this  authority, 
FRA  exercises  jurisdiction  over  all  railroad 
passenger  operations,  regardless  of  the 
equipment  they  use,  unless  FRA  has 
specifically  stated  below  an  exception  to  its 
exercise  of  jurisdiction  for  a  particular  type 
of  operation.  This  policy  is  stated  in  general 
terms  and  does  not  change  the  reach  of  any 
particular  regulation  under  its  applicability 
section.  That  is,  while  FRA  may  generally 
assert  jurisdiction  over  a  type  of  operation 
here,  a  particular  regulation  may  exclude  that 
kind  of  operation  from  its  reach.  Therefore, 
this  statement  should  be  read  in  conjunction 
with  the  applicability  sections  of  all  of  FRA's 
regulations. 

Intercity  Passenger  Operations 

FRA  exercises  jurisdiction  over  all  intercity 
passenger  operations.  Because  of  the  nature 
of  the  service  they  provide,  standard  gage 
intercity  operations  are  all  considered  part  of 
the  general  railroad  system,  even  if  not 
physically  connected  to  other  portions  of  the 
system.  Other  intercity  passenger  operations 
that  are  not  standard  gage  (such  as  a  magnetic 
levitation  system)  are  within  FRA's 
jurisdiction  even  though  not  part  of  the 
general  system. 

Commuter  Operations 

FRA  exercises  jurisdiction  over  all 
commuter  operations.  Congress  apparently 
intended  that  FRA  do  so  when  it  enacted  the 
Federal  Railroad  Safety  Act  of  1970,  and 
made  that  intention  very  clear  in  the  1982 
and  1988  amendments  to  that  act.  FRA  has 
attempted  to  follow  that  mandate 
consistently.  A  commuter  system's 
connection  to  other  railroads  is  not  relevant 
under  the  rail  safety  statutes.  In  fact.  FRA 
considers  commuter  railroads  to  be  part  of 
the  general  railroad  system  regardless  of  such 
connections. 

FRA  will  presume  that  an  operation  is  a 
commuter  railroad  if  there  is  a  statutory 
determination  that  Congress  considers  a 
particular  service  to  be  commuter  rail.  For 
example,  in  the  Northeast  Rail  Service  Act  of 
1981,  45  U.S.C.  1104(3),  Congress  listed 
specific  commuter  authorities.  If  that 
presumption  does  not  apply,  and  the 
operation  does  not  meet  the  description  of  a 
system  that  is  presumptively  urban  rapid 
transit  (see  below),  FRA  will  determine 
whether  a  system  is  commuter  or  urban  rapid 
transit  by  analyzing  all  of  the  system's 
pertinent  facts.  FRA  is  likely  to  consider  an 
operation  to  be  a  commuter  railroad  if: 

•  The  system  serves  an  urban  area,  its 
suburbs,  and  more  distant  outlying 
communities  in  the  greater  metropolitan  area, 

•  The  system's  primary  function  is  moving 
passengers  back  and  forth  between  their 
places  of  employment  in  the  city  and  their 
homes  within  the  greater  metropolitan  area, 
and  moving  passengers  from  station  to 
station  within  the  immediate  urban  area  is, 
at  most,  an  incidental  function,  and 
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•  The  vast  bulk  of  the  system's  trains  are 
operated  in  the  morning  and  evening  peak 
periods  with  few  trains  at  other  hours. 

Examples  of  commuter  railroads  include 
Metra  and  the  Northern  Indiana  Commuter 
Transportation  District  in  the  Chicago  area; 
Virginia  Railway  Express  and  MARC  in  the 
Washington  area;  and  Metro-North,  the  Long 
Island  Railroad,  New  Jersey  Transit,  and  the 
Port  Authority  Trans  Hudson  (PATH)  in  the 
Npw  Ynrk  HTPfi 

Other  Short  Haul  Passenger  Service 

The  federal  railroad  safety  statutes 
give  FRA  authority  over  "commuter  or 
other  short-haul  railroad  passenger 
service  in  a  metropolitan  or  suburban 
area."  49  U.S.C.  20102.  This  means  that, 
in  addition  to  commuter  service,  there 
are  other  short-haul  types  of  service  that 
Congress  intended  that  FRA  reach.  For 
example,  a  passenger  system  designed 
primarily  to  move  intercity  travelers 
from  a  downtown  area  to  an  airport,  or 
from  an  airport  to  a  resort  area,  would 
be  one  that  does  not  have  the 
transportation  of  commuters  within  a 
metropolitan  area  as  its  primary 
purpose.  FRA  would  ordinarily  exercise 
jurisdiction  over  such  a  system  as 
"other  short-haul  service"  unless  it 
meets  the  definition  of  urban  rapid 
transit  and  is  not  connected  in  a 
significant  way  to  the  general  system. 

l^rban  Rapid  Transit  Operations 

One  type  of  short-haul  passenger 
service  requires  special  treatment  under 
the  safety  statutes:  "rapid  transit 
operations  in  an  urban  area."  Only  these 
operations  are  excluded  ft-om  FRA's 
jurisdiction,  and  only  if  they  are  "not 
connected  to  the  general  railroad 
system."  FRA  will  presume  that  an 
operation  is  an  luban  rapid  transit 
operation  if  the  system  is  not 
presumptively  a  commuter  railroad  (see 
discussion  above)  the  operation  is  a 
subway  or  elevated  operation  with  its 
own  track  system  on  which  no  other 
railroad  may  operate,  has  no  highway- 
rail  crossings  at  grade,  operates  within 
an  urban  area,  and  moves  passengers 
from  station  to  station  within  the  urban 
area  as  one  of  its  major  functions. 

Where  neither  the  commuter  railroad 
nor  urban  rapid  transit  presumptions 
applies,  FRA  will  look  at  all  of  the  facts 
pertinent  to  a  particular  operation  to 
determine  its  proper  characterization. 
FRA  is  likely  to  consider  an  operation 
to  be  urban  rapid  transit  if: 

•  The  operation  serves  an  urban  area 
(and  may  also  serve  its  suburbs), 

•  Moving  passengers  from  station  to 
station  within  the  urban  boundaries  is  a 
major  function  of  the  system  and  there 
are  multiple  station  stops  within  the 
city  for  that  purpose  (such  an  operation 
could  still  have  the  transportation  of 


commuters  as  one  of  its  major  functions 
without  being  considered  a  commuter 
railroad),  and 

•  The  system  provides  frequent  train 
service  even  outside  the  morning  and 
evening  peak  periods. 

Examples  of  urban  rapid  transit 
systems  include  the  Metro  in  the 
Washington,  D.C.  area,  CTA  in  Chicago, 
and  the  subway  systems  in  New  York, 
Boston,  and  Philadelphia.  The  type  of 
equipment  used  by  such  a  system  is  not 
determinative  of  its  status.  However,  the 
kinds  of  vehicles  ordinarily  associated 
with  street  railways,  trolleys,  subways, 
and  elevated  railways  are  the  types  of 
vehicles  most  often  used  for  urban  rapid 
transit  operations. 

FRA  can  exercise  jurisdiction  over  a 
rapid  transit  operation  only  if  it  is 
connected  to  the  general  railroad 
system,  but  need  not  exercise 
jurisdiction  over  every  such  operation 
that  is  so  connected.  FRA  is  aware  of 
several  different  ways  that  rapid  transit 
operations  can  be  connected  to  the 
general  system.  Our  policy  on  the 
exercise  of  jurisdiction  will  depend 
upon  the  nature  of  the  connection(s).  In 
general,  a  connection  that  involves 
operation  of  transit  equipment  as  a  part 
of,  or  over  the  lines  of,  the  general 
system  will  trigger  FRA's  exercise  of 
jurisdiction.  Below,  we  review  some  of 
the  more  common  types  of  connections 
and  their  effect  on  the  agency's  exercise 
of  jurisdiction.  This  is  not  meant  to  be 
an  exhaustive  list  of  connections. 

Rapid  Transit  Connerfions  Sufficient  to 
Trigger  FR-A's  Exert  ise  oi  jurisdiction 

Certain  types  of  connections  to  the 
general  railroad  system  will  cause  FRA 
to  exercise  jurisdiction  over  the  rapid 
transit  line  to  the  extent  it  is  connected. 
FRA  will  exercise  jxuisdiction  over  the 
portion  of  a  rapid  transit  operation  that 
is  conducted  as  a  part  of  or  over  the 
lines  of  the  general  system.  For 
example,  rapid  transit  operations  are 
conducted  on  the  lines  of  the  general 
system  where  the  rapid  transit  operation 
and  other  railroad  use  the  same  track. 
FRA  will  exercise  its  jurisdiction  over 
the  operations  conducted  on  the  genered 
system.  In  situations  involving  joint  use 
of  the  same  track,  it  does  not  matter  that 
the  rapid  transit  operation  occupies  the 
track  only  at  times  when  the  freight, 
commuter,  or  intercity  passenger 
railroad  that  shares  the  track  is  not 
operating.  While  such  time  separation 
could  provide  the  basis  for  waiver  of 
certain  of  FRA's  rules  (see  49  CFR  part 
211),  it  does  not  mean  that  FRA  will  not 
exercise  jurisdiction.  However,  FRA 
will  exercise  jurisdiction  over  only  the 
portions  of  the  rapid  transit  operation 
that  are  conducted  on  the  general 


system.  For  example,  a  rapid  transit  line 
that  operates  over  the  general  system  for 
a  portion  of  its  length  but  has  significant 
portions  of  street  railway  that  are  not 
used  by  conventional  railroads  would 
be  subject  to  FRA's  rules  only  with 
respect  to  the  general  system  portion. 
The  remaining  portions  would  not  be 
subject  to  FRA's  rules.  If  the  non-general 
system  portions  of  the  rapid  transit  line 
are  considered  a  "rail  fixed  guideway 
system"  under  49  CFR  Part  659,  those 
rules,  issued  by  the  Federal  Transit 
Administration  (FT A),  would  apply  to 
them. 

Another  connection  to  the  general 
system  sufficient  to  warrant  FRA's 
exercise  of  jurisdiction  is  a  railroad 
crossing  at  grade  where  the  rapid  transit 
operation  and  other  railroad  cross  each 
other's  tracks.  In  this  situation,  FRA  will 
exercise  its  jurisdiction  sufficiently  to 
assure  safe  operations  over  the  at-grade 
railroad  crossing.  FRA  will  also  exercise 
jurisdiction  to  a  limited  extent  over  a 
rapid  transit  operation  that,  while  not 
operated  on  the  same  tracks  as  the 
conventional  railroad,  is  connected  to 
the  general  system  by  virtue  of  operating 
in  a  shared  right-of-way  involving  joint 
control  of  trains.  For  example,  if  a  rapid 
transit  line  and  freight  railroad  were  to 
operate  over  a  movable  bridge  and  were 
subject  to  the  same  authority  concerning 
its  use  [e.g.,  the  same  tower  operator 
controls  trains  of  both  operations),  FRA 
will  exercise  jiuisdiction  in  a  manner 
sufficient  to  ensure  safety  at  this  point 
of  connection.  Also,  where  transit 
operations  share  highway-rail  grade 
crossings  with  conventional  railroads, 
FRA  expects  both  systems  to  observe  its 
signal  rules.  For  example,  FRA  expects 
both  railroads  to  observe  the  provision 
of  its  rule  on  grade  crossing  signals  that 
requires  prompt  reports  of  warning 
system  malfunctions.  See  49  CFR  part 
234.  FRA  believes  these  connections 
present  sufficient  intermingling  of  the 
rapid  transit  and  general  system 
operations  to  pose  significant  hazards  to 
one  or  both  operations  and,  in  the  case 
of  highway-rail  grade  crossings,  to  the 
motoring  public.  The  safety  of  highway 
users  of  highway-rail  grade  crossings 
can  best  be  protected  if  they  get  the 
same  signals  concerning  the  presence  of 
any  rail  vehicles  at  the  crossing  and  if 
they  can  react  the  same  way  to  all  rail 
vehicles. 

Rapid  Transit  Connections  Not 
Sufficient  to  Trigger  FRA 's  Exercise  of 
Jurisdiction 

Although  FRA  could  exercise 
jurisdiction  over  a  rapid  transit 


42546  Federal  Register/Vol.  65,  No.  132/Monday,  July  10,  2000/Rules  and  Regulations 


operation  based  on  any  connection  it 
has  to  the  general  railroad  system,  FRA 
believes  there  are  certain  connections 
that  are  too  minimal  to  warrant  the 
exercise  of  its  jurisdiction.  For  example, 
a  rapid  transit  system  that  has  a  switch 
for  receiving  shipments  from  the  general 
system  railroad  is  not  one  over  which 
FRA  would  assert  jurisdiction.  This 
assumes  that  the  switch  is  used  only  for 
that  purpose.  In  that  case,  any  entry 
onto  the  rapid  transit  line  by  the  freight 
railroad  would  be  for  a  very  short 
distance  and  solely  for  the  purpose  of 
dropping  off  or  picking  up  cars,  hi  this 
situation,  the  rapid  transit  line  is  in  the 
same  situation  as  any  shipper  or 
consignee;  without  this  sort  of 
connection,  it  cannot  receive  or  offer 
goods  by  rail. 

Mere  use  of  a  common  right-of-way  or 
corridor  in  which  the  conventional 
railroad  and  rapid  transit  operation  do 
not  share  any  means  of  train  control, 
have  a  rail  crossing  at  grade,  or  operate 
over  the  same  highway-rail  grade 
crossings  would  not  trigger  FRA's 
exercise  of  jiuisdiction.  In  this  context, 
the  presence  of  intrusion  detection 
devices  to  alert  one  or  both  carriers  to 
incursions  by  the  other  one  would  not 
be  considered  a  means  of  common  train 
control.  These  common  rights  of  way 
are  often  designed  so  that  the  two 
systems  function  completely 
independently  of  each  other.  FRA  and 
FTA  will  coordinate  with  rapid  transit 
agencies  and  railroads  wherever  there 
are  concerns  about  sufficient  intrusion 
detection  and  related  safety  measures 
designed  to  avoid  a  collision  between 
rapid  transit  trains  and  conventional 
equipment. 

where  these  very  minimal 
connections  exist.  FRA  will  not  exercise 
jurisdiction  unless  and  until  an 
emergency  situation  arises  involving 
such  a  connection,  which  is  a  very 
unlikely  event.  However,  if  such  a 
system  is  properly  considered  a  rail 
fixed  guideway  system,  FTA's  rules  (49 
CFR  part  659)  will  apply  to  it. 

Coordination  of  the  FR.\  and  FTA 
Programs 

I-TA  s  rules  on  rail  fixed  guideway 
systems  (49  CFR  part  659)  apply  to  any 
rapid  transit  systems  or  portions  thereof 
not  subject  to  FRA's  rules.  On  rapid 
transit  systems  that  are  not  sufficiently 
connected  to  the  general  railroad  system 
to  warrant  FRA's  exercise  of  jurisdiction 
(as  explained  above),  FTA's  rules  will 
apply  exclusively.  On  those  rapid 
transit  systems  that  are  connected  to  the 
general  system  in  such  a  way  as  warrant 
exercise  of  FRA's  jurisdiction,  only 
those  portions  of  the  rapid  transit 
system  that  are  connected  to  the  general 


system  will  generally  be  subject  to 
FTlA's  rules. 

A  rapid  transit  railroad  may  apply  to 
FHA  for  a  waiver  of  any  FRA 
regulations.  See  49  CFR  part  211.  FRA 
will  seek  FTA's  views  whenever  a  rapid 
transit  operation  petitions  FRA  for  a 
waiver  of  its  safety  rules.  In  granting  or 
denying  any  such  waiver.  FRA  will 
make  clear  whether  its  rules  do  not 
apply  to  any  segments  of  the  operation 
so  that  it  is  clear  where  FTA's  rules  do 
apply 

5.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  20114, 
20306,  20502-20504.  and  49  CFR  1.49. 

Appendix  A 

6.  A  new  Appendix  A  is  added  to  part 
211  to  read  as  follows. 

Appendix  A  to  Part  211 — Statement  of 
Agency  Policy  Concerning  Waivers 
Related  to  Shared  L'.se  of  Trackage  or 
Rights-of-Way  by  Light  Rail  and 
Conventional  Operations 

1.  By  statute,  the  Federal  Railroad 
Administration  (FRA)  may  grant  a  waiver  of 
any  rule  or  order  if  the  waiver  "is  in  the 
public  interest  and  consistent  with  railroad 
safety."  49  U.S.C.  20103(d).  Waiver  petitions 
are  reviewed  by  FRA's  Railroad  Safety  Board 
(the  "Safety  Board")  under  the  provisions  of 
49  CFR  part  211.  Waiver  petitions  must 
contain  the  information  required  by  49  CFR 
211.9.  The  Safety  Board  can.  in  granting  a 
waiver,  impose  any  conditions  it  concludes 
are  necessary  to  assure  safety  or  are  in  the 
public  interest.  If  the  conditions  under  which 
the  waiver  was  granted  change  substantially, 
or  unanticipated  safety  issues  arise.  FRA  may 
modify  or  withdraw  a  waiver  in  order  to 
ensure  safety. 

2.  Light  rail  equipment,  commonly  referred 
to  as  troUeys  or  street  railways,  is  not 
designed  to  be  used  in  situations  where  there 
is  a  reasonable  likelihood  of  a  collision  with 
much  heavier  and  stronger  conventional  rail 
equipment.  However,  existing  conventional 
railroad  tracks  and  rights-of-way  provide 
attractive  opportunities  for  expansion  of  light 
rail  service. 

3.  Light  rail  operators  who  intend  to  share 
use  of  the  general  railroad  system  trackage 
with  conventional  equipment  and/or  whose 
operations  constitute  commuter  service  [see 
Appendix  A  of  49  CFR  part  209  for  relevant 
definitions)  will  either  have  to  comply  with 
FRA's  safety  rules  or  obtain  a  waiver  of 
appropriate  rules.  Light  rail  operators  whose 
operations  meet  the  definition  of  urban  rapid 
transit  auid  who  will  share  a  right-of-way  or 
corridor  with  a  conventional  railroad  but  will 
not  share  trackage  with  that  railroad  will  be 
subject  to  only  those  rules  that  pertain  to  any 
significant  point  of  connection  to  the  general 
system,  such  as  a  rail  crossing  at  grade,  a 
shared  method  of  train  control,  or  shared 
highway-rail  grade  crossings. 

4.  Shared  use  of  track  refers  to  situations 
where  light  rail  transit  operators  conduct 
their  operations  over  the  lines  of  the  general 


system,  and  includes  light  rail  operations 
that  are  wholly  separated  in  time  (temporally 
separated)  from  conventional  operations  as 
well  as  light  rail  operations  operating  on  the 
same  trackage  at  the  same  time  as 
conventional  rail  equipment  (simultaneous 
joint  use).  Where  shared  use  of  general 
system  trackage  is  contemplated,  FRA 
believes  a  comprehensive  waiver  request 
covering  all  rules  for  which  a  waiver  is 
sought  makes  the  most  sense.  FRA  suggests 
that  a  petitioner  caption  such  a  waiver 
petition  as  a  Petition  for  Approval  of  Shared 
Use  so  as  to  distinguish  it  from  other  types 
of  waiver  petitions.  The  light  rail  operator 
should  file  the  petition.  All  other  affected 
railroads  will  be  able  to  participate  Ln  the 
waiver  proceedings  by  commenting  on  the 
petition  and  providing  testimony  at  a  hearing 
on  the  petition  if  anyone  requests  such  a 
hearing.  If  any  other  raifroad  will  be  affected 
by  the  proposed  operation  in  such  a  way  as 
to  necessitate  a  waiver  of  any  FRA  rule,  that 
railroad  may  either  join  with  the  light  rail 
operator  in  filing  the  comprehensive  petition 
or  file  its  own  petition. 

5.  In  situations  where  the  light  rail  operator 
is  an  urban  rapid  transit  system  that  will 
share  a  right-of-way  or  corridor  with  the 
conventional  railroad  but  not  share  trackage, 
any  waiver  petition  should  cover  only  the 
rules  that  may  apply  at  any  significant  points 
of  connection  between  the  rapid  transit  line  ■ 
and  the  other  railroad.  A  Petition  for 
Approval  of  Shared  Use  would  not  be 
appropriate  in  such  a  case. 

I.  Preliminary  Jurisdictional  Determinations 

Where  a  light  rail  operator  is  uncertain 
whether  the  planned  operation  will  be 
subject  to  FRA's  safety  jurisdiction  and.  if  so. 
to  what  extent,  the  operator  may  wish  to 
obtain  FRA's  views  on  the  jurisdictional 
issues  before  filing  a  waiver  petition.  In  that 
case,  the  light  rail  operator  (here  including  a 
transit  authority  that  may  not  plan  to  actually 
operate  the  system  itself)  should  write  to 
FRA  requesting  such  a  determination.  The 
letter  should  be  addressed  to  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW.,  Mail  Stop  10, 
Washington,  DC  20590.  with  a  copy  to  the 
Associate  Administrator  for  Safety  at  the 
same  address  at  Mail  Stop  25.  The  letter 
should  address  the  criteria  (found  in  49  CFR 
part  209,  appendix  A)  FRA  uses  to  determine 
whether  it  has  jurisdiction  over  a  rail 
operation  and  to  distinguish  commuter  from 
urban  rapid  transit  service.  A  complete 
description  of  the  nature  of  the  contemplated 
operation  is  essential  to  an  accurate 
determination.  FRA  will  attempt  to  respond 
promptly  to  such  a  request.  Of  course,  FRA's 
response  will  be  based  only  on  the  facts  as 
presented  by  the  light  rail  operator.  If  FRA 
subsequently  learns  that  the  facts  are 
different  from  those  presented  or  have 
changed  substantially,  FRA  may  revise  its 
initial  determination. 

II.  General  Factors  to  .\ddress  in  a  Petition 
for  Approval  of  Shared  Use 

1,  Like  all  waiver  petitions,  a  Petition  for 
Approval  of  Shared  Use  will  be  reviewed  by 
the  Safety  Board.  A  non-voting  FTA  liaison 
to  the  Safety  Board  will  participate  in  an 
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advisory  capacity  in  the  Safety  Board's 
consideration  of  all  such  petitions.  This  close 
cooperation  between  the  two  agencies  will 
ensure  that  FRA  benefits  from  the  insights, 
particularly  with  regard  to  operational  and 
financial  issues,  that  FTA  can  provide  about 
light  rail  operations,  as  well  as  from  FTA's 
knowledge  of  and  contacts  with  state  safety 
oversight  programs.  This  working 
relationship  will  also  ensure  that  FTA  has  a 
fuller  appreciation  of  the  safety  issues 
involved  in  each  specific  shared  use 
operation  and  a  voice  in  shaping  the  safety 
requirements  that  will  apply  to  such 
operations. 

2.  FRA  resolves  each  waiver  request  on  its 
own  merits  based  on  the  information 
presented  and  the  agency's  own  investigation 
of  the  issues.  In  general,  the  greater  the  safety 
risks  inherent  in  a  proposed  operation  the 
greater  will  be  the  mitigation  measures 
required.  Wbile  FRA  cannot  state  in  advance 
what  kinds  of  waivers  will  be  granted  or 
denied,  we  can  provide  guidance  to  those 
who  may  likely  be  requesting  waivers  to  help 
ensure  that  their  petitions  address  factors 
that  FRA  will  no  doubt  consider  important. 

3.  FRA's  procedural  rules  give  a  general 
description  of  what  any  waiver  petition 
should  contain,  including  an  explanation  of 
the  nature  and  extent  of  the  relief  sought;  a 
description  of  the  persons,  equipment, 
installations,  and  locations  to  be  covered  by 
the  waiver;  an  evaluation  of  expected  costs 
and  benefits;  and  relevant  safety  data.  49  CFR 
211.9.  The  procedural  rules,  of  course,  are 
not  specifically  tailored  to  situations 
involving  light  rail  operations  over  the 
general  system,  where  waiver  petitions  are 
likely  to  involve  many  of  FRA's  regulatory 
areas.  In  such  situations,  FRA  suggests  that 

a  Petition  for  Approval  of  Shared  Use  address 
the  following  general  factors. 

A.  Description  of  operations.  You  should 
explain  the  frequency  and  speeds  of  all 
operations  on  the  line  and  the  nature  of  the 
different  operations.  You  should  explain  the 
nature  of  any  connections  between  the  light 
rail  and  conventional  operations. 

•  If  the  light  rail  line  will  operate  on  any 
segments  (e.g.,  a  street  railway  portion)  that 
will  not  be  shared  by  a  conventional  railroad, 
describe  those  segments  and  their  connection 
with  the  shared  use  segments.  If  the 
petitioner  has  not  previously  sought  emd 
received  a  determination  from  FRA 
concerning  jurisdictional  issues,  explain, 
using  the  criteria  set  out  in  49  CFR  part  209, 
Appendix  A,  whether  the  light  rail  operation 
is,  in  the  petitioner's  view,  a  commuter 
operation  or  urban  rapid  transit. 

•  You  should  describe  precisely  what  the 
respective  hours  of  operation  will  be  for  each 
type  of  equipment  on  the  shared  use 
segments.  If  light  rail  and  conventional 
operations  will  occur  only  at  different  times 
of  day,  describe  what  means  of  protection 
will  ensure  that  the  different  types  of 
equipment  are  not  operated  simultaneously 
on  the  same  track,  and  how  protection  will 
be  provided  to  ensure  that,  where  one  set  of 
operations  begins  and  the  other  ends,  there 
can  be  no  overlap  that  would  possibly  result 
in  a  collision. 

•  If  the  light  rail  and  conventional 
operations  will  share  trackage  during  the 


same  time  periods,  the  petitioners  will  face 
a  steep  burden  of  demonstrating  that 
extraordinary  safety  measures  will  be  taken 
to  adequately  reduce  the  likelihood  of  a 
collision  between  conventional  and  light  rail 
equipment  to  the  point  where  the  safety  risks 
associated  with  joint  use  would  be 
acceptable.  You  should  explain  the  nature  of 
such  simultaneous  joint  use,  the  system  of 
train  control,  the  frequency  and  proximity  of 
both  types  of  operations,  the  training  and 
qualifications  of  all  operating  personnel  in 
both  types  of  operations,  and  all  methods 
that  would  be  used  to  prevent  collisions.  You 
should  also  include  a  quantitative  risk 
assessment  concerning  the  risk  of  collision 
between  the  light  rail  and  conventional 
equipment  under  the  proposed  operating 
scenario. 

B.  Description  of  equipment.  (1)  You 
should  describe  all  equipment  that  will  be 
used  by  the  light  rail  and  conventional 
operations.  Where  the  light  rail  equipment 
does  not  meet  the  standards  of  49  CFR  part 
238,  you  should  provide  specifics  on  the 
crash  survivability  of  the  light  rail 
equipment,  such  as  static  end  strength,  sill 
height,  strength  of  comer  posts  and  collision 
posts,  side  strength,  etc. 

(2)  Given  the  structural  incompatibility  of 
light  rail  and  conventional  equipment,  FRA 
has  grave  concerns  about  the  prospect  of 
operating  these  two  types  of  equipment 
simultaneously  on  the  same  track.  If  the  light 
rail  and  conventional  operations  will  share 
trackage  during  the  same  time  periods,  you 
should  provide  an  engineering  analysis  of  the 
light  rail  equipment's  resistance  to  damage  in 
various  types  of  collisions,  including  a  worst 
case  scenario  involving  a  failure  of  the 
collision  avoidance  systems  resulting  in  a 
collision  between  light  rail  and  conventional 
equipment  at  track  speeds. 

C.  Alternative  safety  measures  to  be 
employed  in  place  of  each  rule  for  which 
waiver  is  sought.  The  petition  should  specify 
exactly  which  rules  the  petitioner  desires  to 
be  waived.  For  each  rule,  the  petition  should 
explain  exactly  how  a  level  of  safety  at  least 
equal  to  that  afforded  by  the  FRA  rule  will 
be  provided  by  the  alternative  measures  the 
petitioner  proposes. 

(1)  Most  light  rail  operations  that  entail 
some  shared  use  of  the  general  system  will 
also  have  segments  that  are  not  on  the 
general  system.  FTA's  rules  on  rail  fixed 
guideway  systems  will  probably  apply  to 
those  other  segments.  If  so,  the  petition  for 
waiver  of  FRA's  rules  should  explain  how 
the  system  safety  program  plan  adopted 
under  FTA's  rules  may  affect  safety  on  the 
portions  of  the  system  where  FRA's  rules 
apply.  Under  certain  circumstances,  effective 
implementation  of  such  a  plan  may  provide 
FRA  sufficient  assurance  that  adequate 
measures  are  in  place  to  warrant  waiver  of 
certain  FRA  rules. 

(2)  In  its  petition,  the  light  rail  operator 
may  want  to  certify  that  the  subject  matter 
addressed  by  the  rule  to  be  waived  is 
addressed  by  the  system  safety  plan  and  that 
the  light  rail  operation  will  be  monitored  by 
the  state  safety  oversight  program.  That  is 
likely  to  expedite  FRA's  processing  of  the 
petition.  FRA  will  analyze  information 
submitted  by  the  petitioner  to  demonstrate 


that  a  safety  matter  is  addressed  by  the  light 
rail  operator's  system  safety  plan. 
Alternately,  conditional  approval  may  be 
requested  at  an  early  stage  in  the  project,  and 
FRA  would  thereafter  review  the  system 
safety  program  plans  status  to  determine 
readijiess  to  commence  operations.  Where 
FRA  grants  a  waiver,  the  state  agency  will 
oversee  the  area  addressed  by  the  waiver,  but 
FRA  will  actively  participate  in  partnership 
with  FTA  and  the  state  agency  to  address  any 
safety  problems. 

D.  Documentation  of  agreement  with 
affected  railroads.  Conventional  railroads 
that  will  share  track  with  the  light  rail 
operation  need  not  join  as  a  co-petitioner  in 
the  light  rail  operator's  petition.  However, 
the  petition  should  contain  documentation  of 
the  precise  terms  of  the  agreement  between 
the  light  rail  operator  and  the  conventional 
railroad  concerning  any  actions  that  the 
conventional  railroad  must  take  to  ensure 
effective  implementation  of  ahemative  safety 
measures.  For  example,  if  temporal 
separation  is  planned,  FRA  expects  to  see  the 
conventional  railroad's  written  acceptance  of 
its  obligations  to  ensure  that  the  separation 
is  achieved.  Moreover,  if  the  arrangements 
for  the  light  rail  service  will  require  the 
conventional  raifroad  to  employ  any 
alternative  safety  measures  rather  than 
strictly  comply  with  FRA's  rules,  that 
railroad  will  have  to  seek  its  own  waiver  (or 
join  in  the  light  rail  operator's  petition). 

in.  Waiver  Petitions  Involving  No  Shared 
Use  of  Track  and  Limited  Connections 
Between  Light  Rail  and  Conventional 
Operations 

Even  where  there  is  no  shared  use  of  track, 
light  rail  operators  may  be  subject  to  certain 
FRA  rules  based  on  limited,  but  significant 
connections  to  the  general  system. 

1.  Rail  crossings  at  grade.  Where  a  light  rail 
operation  and  a  conventional  railroad  have  a 
crossing  at  grade,  several  FRA  rules  may 
apply  to  the  light  rail  operation  at  the  point 
of  connection.  If  movements  at  the  crossing 
are  governed  by  a  signal  system,  FRA's  signal 
rules  (49  CFR  parts  233,  235,  and  236)  apply, 
as  do  the  signal  provisions  of  the  hours  of 
service  statute,  49  U.S.C.  21104.  To  the 
extent  radio  communication  is  used  to  direct 
the  movements,  the  radio  rules  (part  220) 
apply.  The  track  rules  (part  213)  cover  any 
portion  of  the  crossing  that  may  affect  the 
movement  of  the  conventional  railroad.  Of 
course,  if  the  conventional  railroad  has 
responsibility  for  compliance  with  certain  of 
the  rules  that  apply  at  that  point  (for 
example,  where  the  conventional  railroad 
maintains  the  track  and  signals  and 
dispatches  all  trains),  the  light  rail  operator 
will  not  have  compliance  responsibility  for 
those  rules  and  would  not  need  a  waiver. 

2.  Shared  train  control  systems.  Where  a 
light  rail  operation  is  governed  by  the  same 
train  control  system  as  a  conventional 
railroad  (e.g..  at  a  moveable  bridge  that  they 
both  traverse),  the  light  rail  operator  will  be 
subject  to  applicable  FRA  rules  (primarily  the 
signal  rules  in  parts  233,  235.  and  236)  if  it 
has  maintenance  or  operating  responsibility 
for  the  system. 

3.  Highway-Rail  Grade  Crossings.  Light  rail 
operations  over  highway-rail  grade  crossings 
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also  used  b\  conventional  trains  will  be 
subject  to  FRA's  rules  on  grade  crossing 
signal  s>'stem  safety  (part  234)  and  the 
requirement  to  have  auxiliary  lights  on 
locomotives  (49  CFR  229.125).  Even  if  the 
conventional  railroad  maintains  the  crossing, 
the  light  rail  operation  will  still  be 
responsible  for  reporting  and  taking 
appropriate  actions  in  response  to  warning 
system  malfunctions. 

In  any  of  these  shared  right-of-way 
situations  involving  significant  connections, 
the  light  rail  operator  may  petition  for  a 
waiver  of  any  rules  that  apply  to  its  activities. 

IV.  Factors  to  Address  Related  to  Specific 
Regulations  and  Statutes 

Operators  of  light  rail  systems  are  likely  to 
apply  for  waivers  of  many  FRA  rules.  FRA 
offers  the  following  suggestions  on  factors 
petitioners  may  want  to  address  concerning 
specific  areas  of  regulation.  (All  "part" 
references  are  to  title  49  CFR.)  Parts  209 
(Railroad  Safety  Enforcement  Procedures), 
211  (Rules  of  Practice),  212  (State  Safety 
Participation),  and  216  (Special  Notice  and 
Emergency  Order  Procedures)  are  largely 
procedural  rules  that  are  unlikely  to  be  the 
subject  of  waivers,  so  those  parts  are  not 
discussed  further.  For  segments  of  a  light  rail 
line  not  involving  operations  over  the  general 
system,  assuming  the  light  rail  operation 
meets  the  definition  of  "rapid  transit,"  FRA's 
standards  do  not  apply  and  the  petition  need 
not  address  those  segments  with  regard  to 
each  specific  rule  from  which  waivers  are 
sought  with  regard  to  shared  use  trackage. 

1.  Track,  structures,  and  signals. 

A.  Track  safety  standards  (part  213).  For 
general  system  track  used  by  both  the 
conventional  and  light  rail  lines,  the  track 
standards  apply  and  a  waiver  is  very 
unlikely.  A  light  rail  operation  that  owns 
track  over  which  the  conventional  railroad 
operates  may  wish  to  consider  assigning 
responsibility  for  that  track  to  the  other 
railroad.  If  so.  the  track  owner  must  follow 
the  procedure  set  forth  in  49  CFR  213.5(c). 
Where  such  an  assignment  occurs,  the  owner 
and  assignee  are  responsible  for  compliance. 

B.  Signal  systems  reporting  requirements 
(part  233),  This  part  contains  reporting 
requirements  with  respect  to  methods  of  train 
operation,  block  signal  systems, 
interlockings,  traffic  control  systems, 
automatic  train  stop,  train  control,  and  cab 
signal  systems,  or  other  similar  appliances, 
methods,  and  systems.  If  a  signal  system 
failure  occurs  on  general  system  track  which 
is  used  by  both  conventional  and  light  rail 
lines,  and  triggers  the  reporting  requirements 
of  this  part,  the  light  rail  operator  must  file, 
or  cooperate  fully  in  the  filing  of,  a  signal 
system  report.  The  petition  should  explain 
whether  the  light  rail  operator  or 
conventional  railroad  is  responsible  for 
maintaining  the  signal  system.  Assuming  that 
the  light  rail  operator  (or  a  contractor  hired 
by  this  operator)  has  responsibility  for 
maintaining  the  signal  system,  that  entity  is 
the  logical  choice  to  file  each  signal  failure 
report,  and  a  waiver  is  very  unlikely. 
Moreover,  since  a  signal  failure  first  observed 
by  a  light  rail  operator  can  later  have 
catastrophic  consequences  for  a  conventional 


railroad  using  the  same  track,  a  waiver  would 
jeopardize  rail  safety  on  that  general  system 
trackage.  Even  if  the  conventional  railroad  is 
responsible  for  maintaining  the  signal 
systems,  the  light  rail  operator  must  still 
assist  the  railroad  in  reporting  all  signal 
failures  by  notifying  the  conventional 
railroad  of  such  failures. 

C.  Grade  cmssing  signal  system  safety  {part 
234).  This  part  contains  minimum  standards 
for  the  maintenance,  inspection,  and  testing 
of  highway-rail  grade  crossing  warning 
systems,  and  also  prescribes  standards  for  the 
reporting  of  system  failures  and  minimum 
actions  that  railroads  must  take  when  such 
warning  systems  malfunction.  If  a  grade 
crossing  accident  or  warning  activation 
failure  occurs  during  light  rail  operations  on 
general  system  track  that  is  used  by  both 
conventional  and  light  rail  lines,  the  light  rail 
operator  must  submit,  or  cooperate  with  the 
other  railroad  to  ensure  the  submission  of,  a 
report  to  FRA  within  the  required  time  frame 
(24  hours  for  an  accident  report,  or  15  days 
for  a  grade  crossing  signal  system  activation 
failure  report).  The  petition  should  explain 
whether  the  light  rail  operator  or 
conventional  railroad  is  responsible  for 
maintaining  the  grade  crossing  devices. 
Assuming  that  the  light  rail  operator  (or  a 
contractor  hired  by  this  operator)  has 
responsibility  for  maintaining  the  grade 
crossing  devices,  that  entity  is  the  logical 
choice  to  file  each  grade  crossing  signal 
failure  report,  and  a  waiver  is  very  unlikely. 
Moreover,  since  a  grade  crossing  warning 
device  failure  first  observed  by  a  light  rail 
operator  can  later  have  catastrophic 
consequences  for  a  conventional  railroad 
using  the  same  track,  a  waiver  would 
jeopardize  rail  safety  on  that  general  system 
trackage.  However,  if  the  conventional 
railroad  is  responsible  for  maintaining  the 
grade  crossing  devices,  the  light  rail  operator 
will  still  have  to  assist  the  railroad  in 
reporting  all  grade  crossing  signal  failures. 
Moreover,  regardless  of  which  railroad  is 
responsible  for  maintenance  of  the  grade 
crossing  signals,  any  railroad  (including  a 
light  rail  operation)  operating  over  a  crossing 
that  has  experienced  an  activation  failure, 
partial  activation,  or  false  activation  must 
take  the  steps  required  by  this  rule  to  ensure 
safety  at  those  locations.  While  the 
maintaining  railroad  will  retain  all  of  its 
responsibilities  in  such  situations  (such  as 
contacting  train  crews  and  notifying  law 
enforcement  agencies),  the  operating  railroad 
must  observe  requirements  concerning 
flagging,  train  speed,  and  use  of  the 
locomotive's  audible  warning  device. 

D.  Approval  of  signal  system  modifications 
(part  235).  This  part  contains  in.structions 
governing  applications  for  approval  of  a 
discontinuance  or  material  modification  of  a 
signal  system  or  relief  from  the  regulatory 
requirements  of  part  236.  In  the  case  of  a 
signal  system  located  on  general  system  track 
which  is  used  by  both  conventional  and  light 
rail  lines,  a  light  rail  operation  is  subject  to 
this  part  only  if  it  (or  a  contractor  hired  by 
the  operator)  owns  or  has  responsibility  for 
maintaining  the  signal  system.  If  the 
conventional  railroad  does  the  maintenance, 
then  that  railroad  would  file  any  application 
submitted  under  this  part;  the  light  rail 


operation  would  have  the  right  to  protest  the 
application  under  §235.20.  The  petition 
should  discuss  whether  the  light  rail  operator 
or  conventional  railroad  is  responsible  for 
maintaining  the  signal  system. 

E.  Standards  for  signal  and  train  control 
systems  (part  236).  This  part  contains  rules, 
standards,  and  instructions  governing  the 
installation,  inspection,  maintenance,  and 
repair  of  signal  and  train  control  systems, 
devices,  and  appliances.  In  the  case  of  a 
signal  system  located  on  general  system  track 
which  is  used  by  both  conventional  and  light 
rail  lines,  a  light  rail  operation  is  subject  to 
this  part  only  if  it  (or  a  contractor  hired  by 
the  operation)  owns  or  has  responsibility  for 
installing,  inspecting,  maintaining,  and 
repairing  the  signal  system.  If  the  light  rail 
operation  has  these  responsibilities,  a  waiver 
would  be  unlikely  because  a  signal  failure 
would  jeopardize  the  safety  of  both  the  light 
rail  operation  and  the  conventiowal  railroad. 
If  the  conventional  railroad  assumes  all  of  the 
responsibilities  under  this  part,  the  light  rail 
operation  would  not  need  a  waiver,  but  it 
would  have  to  abide  by  all  operational 
limitations  imposed  this  part  and  by  the 
conventional  railroad.  The  petition  should 
discuss  whether  the  light  rail  operator  or 
conventional  railroad  has  responsibility  for 
installing,  inspecting,  maintaining,  and 
repairing  the  signal  system.  2. 

2.  Motive  power  and  equipment. 

A.  Railroad  noise  emission  compliance 
regulations  (part  210).  FRA  issued  this  rule 
under  the  Noise  Control  Act  of  1972,  42 
U.S.C.  4916,  rather  than  under  its  railroad 
safety  authority.  Because  that  statute 
included  a  definition  of  "railroad"  borrowed 
from  one  of  the  older  railroad  .safety  laws, 
this  part  has  an  exception  for  "street, 
suburban,  or  interurban  electric  railways 
unless  operated  as  a  part  of  the  general 
railroad  system  of  transportation."  49  CFR 
210.3(b)(2).  The  petition  should  address 
whether  this  exception  may  apply  to  the  light 
rail  operation.  Note  that  this  exception  is 
broader  than  the  sole  exception  to  the 
railroad  safety  statutes  (i.e.,  urban  rapid 
transit  not  connected  to  the  general  system). 
The  greater  the  integration  of  the  light  rail 
and  conventional  operations,  the  less  likely 
this  exception  would  apply. 

If  the  light  rail  equipment  would  normally 
meet  the  standards  in  this  rule,  there  would 
be  no  reason  to  seek  a  waiver  of  it.  If  it 
appears  that  the  light  rail  system  would 
neither  meet  the  standards  nor  fit  within  the 
exception,  the  petition  should  address  noise 
mitigation  measures  used  on  the  system, 
especially  as  part  of  a  system  safety  program. 
Note,  however,  that  FRA  lacks  the  authority 
to  waive  certain  Environmental  Protection 
Agency  standards  (40  CFR  part  201)  that 
underlie  this  rule.  See  49  CFR  210.11(a). 

B.  Railroad  freight  car  safety  standards 
(part  215).  A  light  rail  operator  is  likely  to 
move  fireiglit  cars  only  in  connection  with 
maintenance-of-way  work.  As  long  as  such 
cars  are  properly  stenciled  in  accordance 
with  section  215.305,  this  part  does  not 
otherwise  apply,  and  a  waiver  would  seem 
unnecessary. 

C.  Rear  end  marking  devices  (part  221). 
This  part  requires  that  each  train  occupying 
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or  operating  on  main  line  track  be  equipped 
with,  display,  and  continuously  illuminate  or 
flash  a  marking  device  on  the  trailing  end  of 
the  rear  car  during  periods  of  darkness  or 
other  reduced  visibility.  The  device,  which 
must  be  approved  by  FRA,  must  have 
specific  intensity,  beam  arc  width,  color,  and 
flash  rate  characteristics.  A  light  rail 
operation  seeking  a  waiver  of  this  part  will 
need  to  explain  how  otlier  marking  devices 
with  which  it  equips  its  vehicles,  or  other 
means  such  as  train  control,  will  provide  the 
same  assurances  as  this  part  of  a  reduced 
likelihood  of  collisions  attributable  to  the 
failure  of  an  approaching  train  to  see  the  rear 
end  of  a  leading  train  in  time  to  stop  short 
of  it  during  periods  of  reduced  visibility.  The 
petition  should  describe  the  light  rail 
vehicle's  existing  marking  devices  (e.g.. 
headlights,  brakelights,  taillights,  turn  signal 
lights),  and  indicate  whether  the  vehicle 
bears  reflectors.  If  the  light  rail  system  will 
operate  in  both  a  conventional  railroad 
environment  and  in  streets  mixed  with  motor 
vehicles,  the  petition  should  discuss  whether 
adapting  the  design  of  the  vehicle's  lighting 
characteristics  to  conform  to  FRA's 
regulations  would  adversely  affect  the  safety 
of  its  operations  in  the  street  envirormient.  A 
light  rail  system  that  has  a  system  safety 
program  developed  under  FTA's  rules  may 
choose  to  discuss  how  that  program 
addresses  the  need  for  equivalent  levels  of 
safety  when  its  vehicles  operate  on 
conventional  railroad  corridors. 

D.  Safety  glazing  standards  (part  223).  This 
part  provides  that  passenger  car  windows  be 
equipped  with  FRA-certified  glazing 
materials  in  order  to  reduce  the  likelihood  of 
injury  to  railroad  employees  and  passengers 
from  the  breakage  and  shattering  of  windows 
and  avoid  ejection  of  passengers  from  the 
vehicle  in  a  collision.  This  part,  in  addition 
to  requiring  the  existence  of  at  least  four 
emergency  windows,  also  requires  window 
markings  and  operating  instructions  for  each 
emergency  window,  as  well  as  for  each 
window  intended  for  emergency  access,  so  as 
to  provide  the  necessary'  information  for 
evacuation  of  a  passenger  car.  FRA  will  not 
permit  operations  to  occur  on  the  general 
system  in  the  absence  of  effective  alternatives 
to  the  requirements  of  this  part  that  provide 
an  equivalent  level  of  safety.  The  petition 
should  explain  what  equivalent  safeguards 
are  in  place  to  provide  the  same  assurance  as 
part  223  that  passengers  and  crewmembers 
are  safe  from  the  effects  of  objects  striking  a 
light  rail  vehicle's  wmdows.  The  petition 
should  also  discuss  the  design  characteristics 
of  its  equipment  when  it  explains  how  the 
safety  of  its  employees  and  passengers  will 
be  assured  during  an  evacuation  in  the 
absence  of  windows  meeting  the  specific 
requirements  of  this  part.  A  light  rail  system 
that  has  a  system  safety  program  plan 
developed  under  FTA's  rule  may  be  able  to 
demonstrate  that  the  plan  satisfies  the  safety 
goals  of  this  part. 

E.  Locomotive  safety  standards  (part  229). 
(1)  This  part  contains  minimum  safety 
standards  for  all  locomotives,  except  those 
propelled  by  steam  power.  FRA  recognizes 
that  due  to  the  unique  characteristics  of  light 
rail  equipment,  some  of  these  provisions  may 
be  irrelevant  to  light  rail  equipment,  and  that 


others  may  not  fit  properly  in  the  context  of 
light  rail  operations.  A  waiver  petition 
should  explain  precisely  how  the  light  rail 
system's  practices  will  provide  for  the  safe 
condition  and  operation  of  its  locomotive 
equipment.  ' 

(2)  FRA  is  not  likely  to  waive  completely 
the  provision  (section  229.125)  of  this  rule 
concerning  auxiliary  lights  designed  to  warn 
highway  motorists  of  an  approaching  train.  In 
order  to  reduce  the  risk  of  grade  crossing 
accidents,  it  is  important  that  all  locomotives 
used  by  both  conventional  railroads  and  light 
rail  systems  present  the  same  distinctive 
profile  to  motor  vehicle  operators 
approaching  grade  crossings  on  the  general 
railroad  system.  If  uniformity  is  sacrificed  by 
permitting  light  rail  systems  to  operate 
locomotives  through  the  same  grade 
crossings  traversed  by  conventional  trains 
with  light  arrangements  placed  in  different 
locations  on  the  equipment,  safety  could  be 
compromised.  Accordingly,  the  vehicle 
design  should  maintain  the  triangular  pattern 
required  of  other  locomotives  and  cab  cars  to 
the  extent  practicable. 

(3)  FRA  is  aware  that  light  rail  headlights 
are  likely  to  produce  less  than  200,000 
candela.  While  some  light  rail  operators  may 
choose  to  satisfy  the  requirements  of  section 
229.125  by  including  lights  on  their 
equipment  of  different  candlepower 
controlled  by  dimmer  switches,  the 
headlights  on  the  majority  of  light  rail 
vehicles  will  likely  not  meet  FRA's  minimum 
requirement.  However,  based  on  the  nature  of 
the  operations  of  light  rail  transit,  FRA 
recognizes  that  wadvers  of  the  minimum 
candela  requirement  for  transit  vehicle 
headlights  seems  appropriate. 

F.  Safety  appliance  laws  (49  U.S.C.  20301- 
20305).  (1)  Since  certain  safety  appliance 
requirements  (e.g.,  automatic  couplers)  are 
statutory,  they  can  only  be  "waived"  by  FRA 
under  the  exemption  conditions  set  forth  in 
49  U.S.C.  20306.  Because  exemptions 
requested  under  this  statutory  provision  do 
not  involve  a  waiver  of  a  safety  rule, 
regulation,  or  standard  (see  49  CFR  211.41), 
FRA  is  not  required  to  follow  the  rules  of 
practice  for  waivers  contained  in  part  211. 
However,  whenever  appropriate,  FRA  will 
combine  its  consideration  of  any  request  for 
an  exemption  under  §  20306  with  its  review 
under  part  211  of  a  light  rail  operation's 
petition  for  waivers  of  FRA's  regulations. 

(2)  FRA  may  grant  exemptions  from  the 
statutory  safety  appliance  requirements  in  49 
U.S.C.  20301-20305  only  if  application  of 
such  requirements  would  "preclude  the 
development  or  implementation  of  more 
efficient  railroad  transportation  equipment  or 
other  transportation  innovations."  49  U.S.C. 
20306.  The  exemption  for  technological 
improvements  was  originally  enacted  to 
further  the  implementation  of  a  specific  type 
of  freight  car,  but  the  legislative  history 
shows  that  Congress  intended  the  exemption 
to  be  used  elsewhere  so  that  "other  types  of 
railroad  equipment  might  similarly  benefit.  " 
S.  Rep.  96-614  at  8  (1980).  reprinted  in  1980 
U.S.C.C.A.N.  1156.1164. 

(3)  FRA  recognizes  the  potential  public 
benefits  of  allowing  light  rail  systems  to  take 
advantage  of  underutilized  urban  freight  rail 
corridors  to  provide  service  that,  in  the 


absence  of  the  existing  right-of-way,  would 
be  prohibitively  expensive.  Any  petitioner 
requesting  an  exemption  for  technological 
improvements  should  carefully  explain  how 
being  forced  to  comply  with  the  existing 
statutory  safety  appliance  requirements 
would  conflict  with  the  exemption 
exceptions  set  forth  at  49  U.S.C.  20306.  The 
petition  should  also  show  that  granting  the 
exemption  is  in  the  public  interest  and  is 
consistent  with  assuring  the  safety  of  the 
light  rail  operator's  employees  and 
passengers. 

G.  Safety  appliance  standards  (part  231). 
(1)  The  regulations  in  this  part  specify  the 
requisite  location,  number,  dimensions,  and 
manner  of  application  of  a  variety  of  railroad 
cai  safety  appliances  (e.g.,  handbrakes, 
ladders,  handholds,  steps),  and  directly 
implement  a  number  of  the  statutory 
requirements  found  in  49  U.S.C.  20301- 
20305.  These  very  detailed  regulations  are 
intended  to  ensure  that  sufficient  safety 
appliances  are  available  and  able  to  function 
safely  and  securely  as  intended. 

(2)  FRA  recognizes  that  due  to  the  unique 
characteristics  of  light  rail  equipment,  some 
of  these  provisions  may  be  irrelevant  to  light 
rail  operation,  and  that  others  may  not  fit 
properly  in  the  context  of  light  rail 
operations  (e.g.,  crewmembers  typically  do 
not  perform  yard  duties  from  positions 
outside  and  adjacent  to  the  light  rail  vehicle 
or  near  the  vehicle's  doors).  However,  to  the 
extent  that  the  light  rail  operation 
encompasses  the  safety  risks  addressed  by 
the  regulatory  provisions  of  this  part,  a 
waiver  petition  should  explain  precisely  how 
the  light  rail  system's  practices  will  provide 
for  the  safe  operation  of  its  passenger 
equipment.  The  petition  should  focus  on  the 
design  specifications  of  the  equipment,  and 
explain  how  the  light  rail  system's  operating 
practices,  and  its  intended  use  of  the 
equipment,  will  satisfy  the  safety  purpose  of 
the  regulations  while  providing  at  least  an 
equivalent  level  of  safety. 

H.  Passenger  equipment  safety  standards 
(part  238).  This  part  prescribes  minimum 
Federal  safety  standards  for  railroad 
passenger  equipment.  Since  a  collision  on 
the  general  railjx)ad  system  between  light  raU 
equipment  and  conventional  rail  equipment 
could  prove  catastrophic,  because  of  the 
significantly  greater  mass  and  structural 
strength  of  the  conventional  equipment,  a 
waiver  petition  should  describe  the  light  rail 
operation's  system  safety  program  that  is  in 
place  to  minimize  the  risk  of  such  a  collision. 
The  petition  should  discuss  the  light  rail 
operation's  operating  rules  and  procedures, 
train  control  technology,  and  signal  system. 
If  the  light  rail  operator  and  conventional 
railroad  will  operate  simultaneously  on  the 
same  track,  the  petition  should  include  a 
quantitative  risk  assessment  that  incorporates 
design  information  and  provide  an 
engineering  analysis  of  the  light  rail 
equipment  and  its  likely  performance  in 
derailment  and  collision  scenarios.  The 
petitioner  should  also  demonstrate  that  risk 
mitigation  measures  to  avoid  the  possibility 
of  collisions,  or  to  limit  the  speed  at  which 
a  collision  might  occur  ,  will  be  employed  in 
connection  with  the  use  of  the  equipment  on 
a  specified  shared-use  rail  line.  This  part  also 
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contains  requirements  concerning  power 
brakes  on  passenger  trains,  and  a  petitioner 
seeking  a  waiver  in  this  area  should  refer  to 
these  requirements,  not  those  found  in  49 
CFR  part  232. 

3.  Operating  practices. 

A.  Railroad  workplace  safety  (part  214).  (1) 
This  part  contains  standards  for  protecting 
bridge  workers  and  roadway  workers.  The 
petition  should  explain  whether  the  light  rail 
operator  or  conventional  railroad  is 
responsible  for  bridge  work  on  shared  general 
system  trackage.  If  the  light  rail  operator  does 
the  work  and  does  similar  work  on  segments 
outside  of  the  general  system,  it  may  wish  to 
seek  a  waiver  permitting  it  to  observe  OSHA 
standards  throughout  its  system. 

(2)  There  are  no  comparable  OSHA 
standards  protecting  roadway  workers.  The 
petition  should  explain  which  operator  is 
responsible  for  track  and  signal  work  on  the 
shared  segments.  If  the  light  rail  operator 
does  this  work,  the  petition  should  explain 
how  the  light  rail  operator  protects  these 
workers.  However,  to  the  extent  that 
protection  varies  significantly  from  FRA's 
rules,  a  waiver  permitting  use  of  the  light  rail 
system's  standards  could  be  very  confusing 
to  train  crews  of  the  conventional  railroad 
who  follow  FRA's  rules  elsewhere.  A  waiver 
of  this  rule  is  unlikely.  A  petition  should 
address  how  such  confusion  would  be 
avoided  and  safety  of  roadway  workers 
would  be  ensured. 

B.  Railroad  operating  rules  (part  217).  This 
part  requires  filing  of  a  railroad's  operating 
rules  and  that  employees  be  instructed  and 
tested  on  compliance  with  them.  A  light  rail 
operation  would  not  likely  have  difficulty 
complying  with  this  part.  However,  if  a 
waiver  is  desired,  the  light  rail  system  should 
explain  how  other  safeguards  it  has  in  place 
provide  the  same  assurance  that  operating 
employees  are  trained  and  periodically  tested 
on  the  rules  that  govern  train  operation.  A 
light  rail  system  that  has  a  system  safety 
program  plan  developed  under  FTA's  rules 
may  be  in  a  good  position  to  give  such  an 
assurance. 

C.  Railroad  operating  practices  (part  218). 
This  part  requires  railroads  to  follow  certain 
practices  in  various  aspects  of  their 
operations  (protection  of  employees  working 
on  equipment,  protection  of  trains  and 
locomotives  from  collisions  in  certain 
situations,  prohibition  against  tampering 
with  safety  devices,  protection  of  occupied 
camp  cars).  Some  of  these  provisions  (e.g.. 
camp  cars)  may  be  irrelevant  to  light  rail 
operations.  Others  may  not  fit  well  in  the 
context  of  light  rail  operations.  To  the  extent 
the  light  rail  operation  presents  the  risks 
addressed  by  the  various  provisions  of  this 
part,  a  waiver  provision  should  explain 
precisely  how  the  light  rail  system's  practices 
will  address  those  risks.  ERA  is  not  likely  to 
waive  the  prohibition  against  tampering  with 
safety  devices,  which  would  seem  to  present 
no  particular  burden  to  light  rail  operations. 
Moreover,  blue  signal  regulations,  which 
protect  employees  working  on  or  near 
equipment,  are  not  likely  to  be  waived  to  the 
extent  that  such  work  is  performed  on  track 
shared  by  a  light  rail  operation  and  a 
conventional  railroad,  where  safety  may  best 
be  served  by  uniformity. 


D.  Control  of  alcohol  and  drug  use  (part 
219).  FRA  will  not  permit  operations  to  occur 
on  the  general  system  in  the  absence  of 
effective  rules  governing  alcohol  and  drug 
use  by  operating  employees.  FTA's  own  rules 
may  provide  a  suitable  alternative  for  a  light 
rail  system  that  is  otherwise  governed  by 
those  rules.  However,  to  the  extent  that  light 
rail  and  conventional  operations  occur 
simultaneously  on  the  same  track,  FRA  is  not 
likely  to  apply  different  rules  to  the  two 
operations,  particularly  with  respect  to  post- 
accident  testing,  for  which  FRA  requirements 
are  more  extensive  (e.g.,  section  219.11(f) 
addresses  the  removal,  under  certain 
circumstances,  of  body  fluid  and/or  tissue 
samples  taken  from  the  remains  of  any 
railroad  employee  who  performs  service  for 

a  railroad).  (FRA  recognizes  that  in  the  event 
of  a  fatal  train  accident  involving  a  transit 
vehicle,  whether  involving  temporal 
separation  or  simultaneous  use  of  the  same 
track,  the  National  Transportation  Safety 
Board  will  likely  investigate  and  obtain  its 
own  toxicology  test  results.) 

E.  Railroad  communications  (part  220).  A 
light  rail  operation  is  likely  to  have  an 
effective  system  of  radio  communication  that 
may  provide  a  suitable  alternative  to  FRA's 
rules.  However,  the  greater  the  need  for  radio 
communication  between  light  rail  personnel 
(e.g.,  train  crews  or  dispatchers)  and 
persoimel  of  the  conventional  railroad  (e.g., 
train  crews,  roadway  workers),  the  greater 
will  be  the  need  for  standardized 
communication  rules  and,  accordingly,  the 
less  likely  will  be  a  waiver. 

F.  Railroad  accident/incident  reporting 
(part  225).  (1)  FRA's  accident/incident 
information  is  very  important  in  the  agency's 
decisionmaking  on  regulatory  issues  and 
strategic  planning.  A  waiver  petition  should 
indicate  precisely  what  types  of  accidents 
and  incidents  it  would  report,  and  to  whom, 
under  any  alternative  it  proposes.  FRA  is  not 
likely  to  waive  its  reporting  requirements 
concerning  train  accidents  or  highway-rail 
grade  crossing  collisions  that  occur  on  the 
general  railroad  system.  Reporting  of 
accidents  under  FTA's  rules  is  quite  different 
and  would  not  provide  an  effective 
substitute.  However,  with  regard  to  employee 
injuries,  the  light  rail  operation  may,  absent 
FRA's  rules,  otherwise  be  subject  to  reporting 
requirements  of  FTA  and  OSHA  and  may 
have  an  interest  in  uniform  reporting  of  those 
injuries  wherever  they  occur  on  the  system. 
Therefore,  it  is  more  likely  that  FRA  would 
grant  a  waiver  with  regard  to  reporting  of 
employee  injuries. 

(2)  Any  waiver  FRA  may  grant  in  the 
accident/incident  reporting  area  would  have 
no  effect  on  FRA's  authority  to  investigate 
such  incidents  or  on  the  duties  of  light  rail 
operators  and  any  other  affected  railroads  to 
cooperate  with  those  investigations.  See 
sections  225.31  and  225.35  and  49  U.S.C. 
20107  and  20902.  Light  rail  operators  should 
anticipate  that  FRA  will  investigate  any 
serious  accident  or  injury  that  occurs  on  the 
shared  use  portion  of  their  lines,  even  if  it 
occurs  during  hours  when  only  the  light  rail 
trains  are  operating.  Moreover,  there  may  be 
instances  when  FRA  will  work  jointly  with 
FTA  and  the  state  agency  to  investigate  the 
cause  of  a  transit  accident  that  occurs  off  the 


general  system  under  circumstances  that 
raise  concerns  about  the  safety  of  operations 
on  the  shared  use  portions.  For  example,  if 
a  transit  operator  using  the  same  light  rail 
equipment  on  the  shared  and  non-shared-use 
portions  of  its  operation  has  a  serious 
accident  on  the  non-shared-use  portion,  FRA 
may  want  to  determine  whether  the  cause  of 
the  accident  pointed  to  a  systemic  problem 
with  the  equipment  that  might  impact  the 
transit  system's  operations  on  the  general 
system.  Similarly,  where  human  error  might 
be  a  factor,  FRA  may  want  to  determine 
whether  the  employee  potentially  at  fault 
also  has  safety  responsibilities  on  the  general 
system  and,  if  so,  take  appropriate  action  to 
ensure  that  corrective  action  is  taken.  FRA 
believes  its  statutory  investigatory  authority 
extends  as  far  as  necessary  to  address  any 
condition  that  might  reasonably  be  expected 
to  create  a  hazard  to  railroad  operations 
within  its  jurisdiction. 

G.  Hours  of  service  laws  (49  U.S.C.  21101- 
21108).  (1)  The  hours  of  service  laws  apply 
to  all  railroads  subject  to  FRA's  jurisdiction, 
and  govern  the  maximum  work  hours  and 
minimum  off-duty  periods  of  employees 
engaged  in  one  or  more  of  the  three 
categories  of  covered  service  described  in  49 
U.S.C.  21101.  If  an  individual  performs  more 
than  one  kind  of  covered  service  during  a 
tour  of  duty,  then  the  most  restrictive  of  the 
applicable  limitations  control.  Under  current 
law,  a  light  rail  operation  could  request  a 
waiver  of  the  substantive  provisions  of  the 
hours  of  service  laws  only  under  the  "pilot 
project"  provision  described  in  49  U.S.C. 
21108,  provided  that  the  request  is  based 
upon  a  joint  petition  submitted  by  the 
railroad  and  its  affected  labor  organizations. 
Because  waivers  requested  under  this 
statutory  provision  do  not  involve  a  waiver 
of  a  safety  rule,  regulation,  or  standard  (see 
49  CFR  211.41),  FRA  is  not  required  to  follow 
the  rules  of  practice  for  waivers  contained  in 
part  211.  However,  whenever  appropriate, 
FRA  will  combine  its  consideration  of  any 
request  for  a  waiver  under  §  21108  with  its 
review  under  part  211  of  a  light  rail 
operation's  petition  for  waivers  of  FRA's 
regulations. 

(2)  If  such  a  statutory  waiver  is  desired,  the 
light  rail  system  will  need  to  assure  FRA  that 
the  waiver  of  compliance  is  in  the  public 
interest  and  consistent  with  railroad  safety. 
The  waiver  petition  should  include  a 
discussion  of  what  fatigue  management 
strategies  will  be  in  place  for  each  category 
of  covered  employees  in  order  to  minimize 
the  effects  of  fatigue  on  their  job 
performance.  However.  FRA  is  unlikely  to 
grant  a  statutory  waiver  covering  employees 
of  a  light  rail  operation  who  dispatch  the 
trains  of  a  conventional  railroad  or  maintain 
a  signal  system  affecting  shared  use  trackage. 

H.  Hours  of  service  recordkeeping  (part 
228).  This  part  prescribes  reporting  and 
recordkeeping  requirements  with  respect  to 
the  hours  of  service  of  employees  who 
perform  the  job  functions  set  forth  in  49 
U.S.C.  21101.  As  a  general  rule.  FRA 
anticipates  that  any  waivers  granted  under 
this  part  will  only  exempt  the  same  groups 
of  employees  for  whom  a  light  rail  system 
has  obtained  a  waiver  of  the  substantive 
provisions  of  the  hours  of  service  laws  under 
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49  U.S.C.  21108.  Since  it  is  important  that 
FRA  be  able  to  verify  that  a  light  rail 
operation  is  complying  with  the  on-  and  off- 
duty  restrictions  of  the  hour  of  service  laws 
for  all  employees  not  covered  by  a  waiver  of 
the  laws'  substantive  provisions,  it  is 
unhkely  that  any  waiver  granted  of  the 
reporting  and  recordkeeping  requirements 
would  exclude  those  employees.  However,  in 
a  system  with  fixed  work  schedules  that  do 
not  approach  12  hours  on  duty  in  the 
aggregate,  it  may  be  possible  to  utilize 
existing  payroll  records  to  verifv'  compliance. 

I.  Passenger  train  emergency  preparedness 
(part  239).  This  part  prescribes  minimum 
Federal  safety  standards  for  the  preparation, 
adoption,  and  implementation  of  emergency 
preparedness  plans  by  railroads  connected 
with  the  operation  of  passenger  trains.  FRA's 
expectation  is  that  by  requiring  affected 
railroads  to  provide  sufficient  emergency 
egress  capability  and  information  to 
passengers,  along  with  mandating  that  these 
railroads  coordinate  with  local  emergency 
response  officials,  the  risk  of  death  or  injury 
from  accidents  and  incidents  will  be 
lessened.  A  waiver  petition  should  state 
whether  the  light  rail  system  has  an 
emergency  preparedness  plan  in  place  under 
a  state  system  safety  program  developed 
under  FTA's  rules  for  the  light  rail  operator's 
separate  street  railway  segments.  Under  a 
system  safety  program,  a  light  rail  operation 
is  likely  to  have  an  effective  plan  for  dealing 
with  emergency  situations  that  may  provide 
an  equivalent  alternative  to  FRA's  rules.  To 
the  extent  that  the  light  rail  operation's  plan 
relates  to  the  various  provisions  of  this  part, 
a  waiver  petition  should  explain  precisely 
how  each  of  the  requirements  of  this  part  is 
being  addressed.  The  petition  should 
especially  focus  on  the  issues  of 
communication,  employee  training, 
passenger  information,  liaison  relationships 
with  emergency  responders,  auid  marking  of 
emergency  exits. 

J.  Qualification  and  certification  of 
locomotive  engineers  (part  240).  This  part 
contains  minimum  Federal  safety 
requirements  for  the  eligibility,  training, 
testing,  certification,  and  monitoring  of 
locomotive  engineers.  Those  who  operate 
light  rail  trains  may  have  significant  effects 
on  the  safety  of  light  rail  passengers, 
motorists  at  grade  crossings,  and,  to  the 
extent  trackage  is  shared  with  conventional 
railroads,  the  employees  and  passengers  of 
those  railroads.  The  petition  should  describe 
whether  a  light  rail  system  has  a  system 
safety  plan  developed  under  FTA's  rules  that 
is  likely  to  have  an  effective  means  of 
assuring  that  the  operators,  or  "engineers,"  of 
its  equipment  receive  the  necessary  training 


and  have  proper  skills  to  operate  a  light  rail 
vehicle  in  shared  use  on  the  general  railroad 
system.  The  petition  should  explain  what 
safeguards  are  in  place  to  ensure  that  light 
rail  engineers  receive  at  least  an  equivalent 
level  of  training,  testing,  and  monitoring  on 
the  rules  governing  train  operations  to  that 
received  by  locomotive  engineers  employed 
by  conventional  railroads  and  certified  under 
part  240.  Any  light  rail  system  unable  to  meet 
this  burden  would  have  to  fully  comply  with 
the  requirements  of  part  240.  Moreover, 
where  a  transit  system  intends  to  operate 
simultaneously  on  the  same  track  with 
conventional  equipment,  FRA  will  not  be 
inclined  to  waive  the  part  240  requirements. 
In  that  situation,  FRA's  paramount  concern 
would  be  uniformity  of  training  and 
qualifications  of  all  those  operating  trains  on 
the  general  system,  regardless  of  the  type  of 
equipment. 

V.  Waivers  That  May  be  Appropriate  for 
Time-Separated  Light  Rail  Operations 

1.  The  foregoing  discussion  of  factors  to 
address  in  a  petition  for  approval  of  shared 
use  concerns  all  such  petitions  and, 
accordingly,  is  quite  general.  FRA  is  willing 
to  provide  more  specific  guidance  on  where 
waivers  may  be  likely  with  regard  to  light  rail 
operations  that  are  time-separated  from 
conventional  operations.  FRA's  greatest 
concern  with  regard  to  shared  use  of  the 
general  system  is  a  collision  between  light 
rail  and  conventional  trains  on  the  same 
track.  Because  the  results  could  well  be 
catastrophic,  FRA  places  great  emphasis  on 
avoiding  such  collisions.  The  surest  way  to 
guarantee  that  such  collisions  will  not  occur 
is  to  strictly  segregate  light  rail  and 
conventional  operations  by  time  of  day  so 
that  the  two  types  of  equipment  never  share 
the  same  track  at  the  same  time.  This  is  not 
to  say  that  FRA  will  not  entertain  waiver 
petitions  that  rely  on  other  methods  of 
collision  avoidance  such  as  sophisticated 
train  control  systems.  However,  petitioners 
who  do  not  intend  to  separate  light  rail  from 
conventional  operations  by  time  of  day  will 
face  a  steep  burden  of  demonstrating  an 
acceptable  level  of  safety.  FRA  does  not  insist 
that  all  risk  of  collision  be  eliminated. 
However,  given  the  enormous  severity  of  the 
likely  consequences  of  a  collision,  the 
demonstrated  risk  of  such  an  event  must  be 
extremely  remote. 

2.  There  are  various  ways  of  providing 
such  strict  separation  by  time.  For  example, 
freight  operations  could  be  limited  to  the 
hours  of  midnight  to  5  a.m.  when  light  rail 
operations  are  prohibited.  Or,  there  might  be 
both  a  nighttime  and  a  mid-day  window  for 
freight  operation.  The  important  thing  is  that 
the  arrangement  not  permit  simultaneous 


operation  on  the  same  track  by  clearly 
defining  specific  segments  of  the  day  when 
only  one  type  of  operation  may  occur.  Mere 
spacing  of  train  movements  by  a  train  control 
system  does  not  constitute  this  temporal 
separation. 

3.  FRA  is  very  likely  to  grant  waivers  of 
many  of  its  rules  where  complete  temporal 
separation  between  light  rail  and 
conventional  operations  is  demonstrated  in 
the  waiver  request.  The  chart  below  lists  each 
of  FRA's  railroad  safety  rules  and  provides 
FRA's  view  on  whether  it  is  likely  to  grant 

a  waiver  in  a  particular  area  where  temporal 
separation  is  assured.  Where  the  "Likely 
Treatment"  column  says  "comply"  a  waiver 
is  not  likely,  and  where  it  says  "waive"  a 
waiver  is  likely.  Of  course,  FRA  will  consider 
each  petition  on  its  own  merits  and  one 
should  not  presume,  based  on  the  chart,  that 
FRA  will  grant  or  deny  any  particular  request 
in  a  petition.  This  chart  is  offered  as  general 
guidance  as  part  of  a  statement  of  policy,  and 
as  such  does  not  alter  any  safety  rules  or 
obligate  FRA  to  follow  it  in  every  case.  This 
chart  assumes  that  the  operations  of  the  local 
rail  transit  agency  on  the  general  railroad 
system  are  completely  separated  in  time  from 
conventional  railroad  operations,  and  that 
the  light  rail  operation  poses  no  atv'pical 
safety  hazards.  FRA's  procedural  rules  on 
matters  such  as  enforcement  (49  CFR  parts 
209  and  216),  and  its  statutory  authority  to 
investigate  accidents  and  injuries  and  take 
emergency  action  to  address  an  imminent 
hazard  of  death  or  injury,  would  apply  to 
these  operations  in  all  cases. 

4.  Where  waivers  are  granted,  a  light  rail 
operator  would  be  expected  to  operate  under 
a  system  safety  plan  developed  in  accordance 
with  the  FTA  state  safety  oversight  program. 
The  state  safety  oversight  agency  would  be 
responsible  for  the  safety  oversight  of  the 
light  rail  operation,  even  on  the  general 
system,  with  regard  to  aspects  of  that 
operation  for  which  a  waiver  is  granted.  (The 
"Comments"  column  of  the  chart  shows 
"State  Safety  Oversight"  where  waivers 
conditioned  on  such  state  oversight  are 
likely.)  FRA  will  coordinate  with  FTA  and 
the  state  agency  to  address  any  serious  safety 
problems.  If  the  conditions  under  which  the 
waiver  was  granted  change  substantially,  or 
unanticipated  safety  issues  arise,  FRA  may 
modify  or  withdraw  a  waiver  in  order  to 
ensure  safety.  On  certain  subjects  where 
waivers  are  not  likely,  the  "Comments" 
column  of  the  chart  makes  special  note  of 
some  important  regulatory  requirements  that 
the  light  rail  system  will  have  to  observe 
even  if  it  is  not  primarily  responsible  for 
compliance  with  that  particular  rule.    * 
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Issued  in  Washington,  E)C  on  June  30, 
2000, 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15CFR  Part  30 

[Docket  No  980716180-0030-03] 

RIN  0607-AA20 

Foreign  Trade  Statistics  Regulations: 
Amendment  to  Clarify  Exporter  (U.S. 
Principal  Party  in  Interest)  and 
Forwarding  or  Other  Agent 
Responsibilities  in  Preparing  the 
Shipper's  Export  Declaration  or  Filing 
Export  Information  Electronically 
Using  the  Automated  Export  System 
and  Related  Provisions 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  amending  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  to  clarify  the  responsibilities  of 
exporters  and  forwarding  or  other  agents 
in  completing  the  Shipper's  Export 
Declaration  (SED),  or  filing  the 
information  electronically  using  the 
Automated  Export  System  (AES),  and  to 
clarify  provisions  for  authorizing 
forwarding  or  other  agents  to  prepare 
and  file  a  paper  SED  or  file  the  export 
information  electronically  using  the 
AES  on  behalf  of  a  principal  party  in 
interest.  This  rule  also  clarifies 
provisions  on  electronic  transmissions 
of  intangible  transfers  of  software  and 
technology;  updates  provisions  related 
to  mail  shipments  and  certain  related 
SED  exemptions;  notifies  the  public  that 
in  the  near  future  the  Census  Bureau 
will  revise  appropriate  "exporter"  fields 
on  the  paper  SED  forms  and  the  AES 
record  to  read  "U.S.  principal  party  in 
interest,"  and  require  the  reporting  of 
the  U.S.  principal  party  in  interest 
Employer  Identification  Nimaber  (EIN) 
or  other  identification  number  on  the 
SED  or  AES  record;  clarifies  what 
information  should  be  listed  in  these 
newly  revised  blocks  and  the  equivalent 
fields  on  the  AES  record;  and  clarifies 
provisions  for  providing  import 
verification  information  to  the  Census 
Bureau. 

DATES:  Effective  Date:  This  rule  is 
effective  July  10,  2000. 

Grace  Period:  A  90  day  grace  period 
will  apply  to  the  requirements  set  forth 
in  this  rule.  Until  October  10,  2000, 
Shipper's  Export  Declarations  will  be 
accepted  with  information  that  complies 
with  the  rules  prior  to  July  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  C.  Harvey  Monk, 


Jr.,  Chief,  Foreign  Trade  Division,  U.S. 
Census  Bureau,  Room  2104,  Federal 
Building  3,  Washington,  DC  20233- 
6700,  by  telephone  on  (301)  457-2255, 
or  by  fax  on  (301)  457-2645. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Census  Bureau  is  responsible  for 
collecting,  compiling,  and  publishing 
trade  statistics  for  the  United  States. 
These  data  are  used  by  various  Federal 
Government  agencies  and  the  private 
sector  for  planning  and  policy 
development.  In  order  to  accomplish  its 
mission,  the  Census  Bureau  must 
receive  accurate  statistical  information 
fi^om  the  trade  community.  The 
Shipper's  Export  Declaration  (SED)  and 
the  Automated  Export  System  (AES) 
records  are  the  primary  vehicles  used 
for  collecting  such  trade  data,  and  the 
information  contained  therein  is  used 
by  the  Census  Bureau  for  statistical 
purposes  only  and  is  confidential  under 
the  provisions  of  Title  13,  United  States 
Code  (U.S.C),  Section  301(g).  The 
Census  Bureau's  primary  objective  in 
this  rule  is  to  ensure  the  accuracy  of  its 
trade  statistics  and  to  clarify  reporting 
responsibilities  for  all  parties  involved 
in  export  transactions. 

As  such,  the  Census  Bureau  is 
amending  the  Foreign  Trade  Statistics 
Regulations  (FTSR),  15  Code  of  Federal 
Regulations  (CFR)  Part  30.  to  clarify 
responsibilities  of  exporters  and 
forwarding  or  other  agents  in 
completing  the  SED,  to  notify  the  public 
that  in  the  near  futin-e  the  Census 
Bureau  will  revise  the  title  of  the 
"exporter"  blocks  on  the  paper  SED 
forms  and  the  "Exporter"  field  on  the 
AES  record  from  reading  "Exporter"  to 
read  "U.S.  principal  party  in  interest," 
and  to  clarify  in  this  rule  what 
information  should  be  listed  in  these 
newly  revised  blocks  and  the  equivalent 
fields  on  the  AES  record.  This  rule 
defines  new  terms,  including  "U.S. 
principal  party  in  interest"  and  "routed 
export  transaction,"  and  clarifies 
existing  ones  (notably  the  definition  of 
"exporter")  for  purposes  of  completing 
the  SED  or  AES  record.  The  rule 
clarifies  provisions  for  authorizing  a 
forwarding  or  other  agent  to  prepare  and 
file  an  SED  or  the  AES  record  on  behalf 
of  a  principal  party  in  interest. 

The  Census  Bureau  initially 
published  a  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Federal  Register  on  August  6,  1998  (63 
FR  41979).  As  a  result  of  comments 
received  on  that  proposed  rulemaking 
and  subsequent  discussions  with  the 
Bureau  of  Export  Administration  (BXA), 
the  Census  Bureau  decided  to  issue  a 
supplementary  notice  of  proposed 


rulemaking  to  address  the  issues  raised 
during  the  comment  period  and  to 
further  clarify  provisions  contained  in 
that  notice  of  proposed  rulemaking.  The 
Census  Bureau  published  a 
supplementary'  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  4,  1999  (64  FR  53861J.  The  BXA 
also  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  4,  1999  (64  FR  53854)  revising 
the  Export  Administration  Regulations 
(EAR)  regarding  the  responsibilities  of 
the  parties  to  an  export  transaction, 
routed  export  transactions,  SEDs,  and 
export  clearance.  Subsequent  to  the 
publication  of  those  notices  in  the 
Federal  Register,  the  Census  Bureau 
and  B.\A  participated  in  numerous 
meetings,  conferences,  and  seminars 
with  the  trade  community  to  explain 
more  clearly  the  provisions  of  the 
proposed  rules  and  to  resolve  questions 
and  concerns  of  the  trade  community. 
BXA  is  also  revising  appropriate 
sections  of  the  EAR  in  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register  The  EAR  will  conform 
to  the  provisions  of  the  FTSR  in 
reference  to  clarifying  the 
responsibilities  of  exporters  and 
forwarding  or  other  agents  in 
completing  the  SED.  and  BXA  also  will 
issue  changes  to  the  EAR  to  simplify 
export  clearance. 

In  addition  to  issuing  final  rules  on 
the  provisions  addressed  in  the 
proposed  rulemakings,  the  Census 
Bureau  and  BXA  also  are  issuing  final 
rules  in  these  notices  to  amend 
provisions  regarding  the  reporting  of 
value  of  exports  in  export  transactions, 
exports  of  mail  shipments  via  the  U.S. 
Postal  Service,  amending  certain 
provisions  for  miscellaneous 
exemptions  and  exports  transhipped 
through  Canada  to  a  third  destination, 
provisions  regarding  the  electronic 
transmission  of  software  and  technology 
and  other  intangible  transfers,  and 
provisions  for  providing  import 
information  to  the  Census  Bureau. 

The  Census  Bureau  is  amending  the 
FTSR  to  specify  that  electronic 
transmissions  to  be  received  outside  the 
United  States  and  other  intangible 
transfers,  such  as  downloaded  software 
and  technology,  are  not  subject  to  the 
FTSR,  but  may  be  subject  to  export 
control  requirements  under  other  laws 
and  regulations.  The  Census  Bureau  is 
further  amending  the  FTSR  to  clarify 
making  corrections  to  SEDs  submitted  to 
the  U.S.  Postal  Service  and  to  increase 
the  value  limitation  for  mail  shipments 
that  do  not  require  an  SED  or  AES 
record  fi-om  $500  or  under  to  $2,500  or 
under.  The  Census  Bureau  is  also 
amending  the  FTSR  to  cleu-ify  certain 
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miscellaneous  exemption  provisions 
and  provisions  for  exports  transshipped 
through  Canada  to  be  consistent  with 
the  EAR  and  to  include  a  provision 
requiring  importers  to  provide  certain 
import  information  to  the  Census 
Bureau  to  verif\'  the  accuracy  of  import 
data 

Response  to  Comments 

I        The  Census  Bureau  received  18 
comments  on  the  supplementary'  notice 
of  proposed  rulemaking  published  in 
the  Federal  Register  on  October  4,  1999 
(64  FR  53861)  A  general  response  was 
sent  to  each  respondent  addressing  their 
concerns  with  a  notation  that  a  more 
detailed  response  to  the  comments 
would  be  contained  in  the  final  rule. 
The  Census  Bureau  revised  certain 
provisions  in  the  final  rule  to  address 
the  concerns  of  the  respondents  and  to 
more  clearly  explain  our  requirements. 
The  major  concerns  addressed  in  the 
comments  and  the  Census  Bureau's 
response  are  as  follows; 

1   Specif}'  that  the  information 
required  on  the  SED  or  AES  record  is  for 
statistical  purposes.  There  is  concern 
among  commentors  that  the  Census 
Bureau  did  not  clearly  specify  that  the 
information  reported  on  the  SED  or  AES 
record  is  for  statistical  purposes.  The 
Census  Bureau  is  specifying  in  the 
regulation  text  of  this  rule,  in  §  30.4(a), 
that  the  information  reported  on  the 
SED  or  AES  record  is  used  by  the 
Census  Bureau  for  statistical  purposes 
only.  The  provisions  contained  in  this 
part  apply  only  to  statistical  reporting 
requirements.  However,  it  must  be 
understood  that  the  SED  or  AES  record 
is  a  dual  purpose  document/format  used 
by  the  Census  Bureau  for  statistical 
purposes  and  by  the  BXA  and  other 
government  agencies  for  export  control 
purposes. 

2.  Specify  and  clarify  the 
documentation  and  documentation 
sharing  responsibilities  of  the 
forVi'arding  or  other  agents  in  a  routed 
export  transaction.  There  is  some 
concern  and  confusion  among 
commentors  that  the  Census  Bureau  did 
not  clearly  specify  the  documentation 
and  documentation  sharing 
responsibilities  of  forwarding  or  other 
agents,  especially  in  a  routed  export 
transaction.  The  Census  Bureau  is 
specifying,  in  the  regulation  text  of  this 
rule  in  §  30.4(b)(c),  the  reporting  and 
documentation  responsibilities  of  all 
parties  involved  in  export  and  routed 
export  transactions  The  Census  Bureau 
is  further  specif\ing,  in  the  regulation 
text  of  this  rule  in  §  30.4(c)(2),  the 
documentation  sharing  responsibilities 
of  the  forwarding  or  other  agent  in  a 
routed  export  transaction.  In  a  routed 


export  transaction  the  forwarding  or 
other  agent,  upon  request  by  the 
exporter  (U.S.  principal  party  in 
interest),  is  responsible  for  providing 
the  exporter  (U.S.  principal  party  in 
interest)  with  documentation  verifying 
that  the  information  provided  by  the 
exporter  (U.S.  principal  party  in 
interest)  was  accurately  reported  on  the 
SED  or  AES  record.  The  Census  Bureau 
will  not  dictate  the  format  by  which  this 
documentation  should  be  made 
available  between  the  parties.  The  new 
regulation  does  not  impose  any 
additional  documentation  requirements 
on  any  party.  The  documentation 
provisions  stated  in  the  regulation  are 
provisions  currently  specified  in  §  30.11 
of  this  Part. 

3.  Clarify  the  liability  concerns  of  the 
Exporter  (U.S.  principal  party  in 
interest)  in  a  routed  transaction.  There 
is  concern  among  commentors  regarding 
the  liability  of  the  exporter  (U.S. 
principal  party  in  interest)  especially  in 
a  routed  export  transaction,  when  the 
foreign  pnncipal  party  in  interest 
(foreign  buyer)  authorizes  a  U.S. 
forwarding  or  other  agent  to  act  on  its 
behalf  in  facilitating  the  export 
transaction  and  prepare  and  file  the  SED 
or  AES  record.  The  new  regulations 
clearly  address  the  liability  concerns  of 
all  parties  in  an  export  and  routed 
export  transaction  and  provide  more 
protection  to  the  exporter  (U.S. 
principal  party  in  interest)  than  they 
have  under  the  current  regulations.  The 
new  regulations,  for  the  first  time, 
clearly  specify  in  writing,  in  the 
regulation  text  itself,  the  specific 
reporting  and  documentation 
responsibilities  of  the  exporter 
(principal  party  in  interest)  in 
§  30.4(c)(1)  and  the  forwarding  or  other 
agent  in  §  30.4(c)(2)  in  a  routed  export 
transaction  Specifically,  in  a  routed 
export  transaction,  the  exporter  (U.S. 
principal  party  in  interest)  is  only 
responsible  for  providing  basic 
commodity  information  and  their 
Internal  Revenue  Service  (IRS), 
Employer  Identification  Number  (EIN) 
to  the  forwarding  or  other  agent.  The 
forwarding  or  other  agent  is  responsible 
for  obtaining  a  power  of  attorney  or 
written  authorization  from  the  foreign 
principal  party  in  interest  and 
preparing,  signing,  and  filing  the  SED  or 
AES  record  based  on  the  information 
obtained  from  the  exporter  (U.S. 
principal  party  in  interest)  and  other 
parties  to  the  transaction.  The  exporter 
(U.S.  principal  party  in  interest)  is  only 
responsible  and  liable  for  the 
information  it  is  required  to  provide  the 
forwarding  or  other  agent  in  §  30.4(c3(2) 
oftheFTSR. 


4.  Add  a  second  block/field  to  the 
SED  or  AES  record  for  the 
manufacturer/seller  or  other  responsible 
party.  There  was  a  request  from  some 
commentors  for  the  Census  Bureau  to 
add  another  block  to  the  paper  SED  and 
another  field  to  the  AES  record  for  the 
manufactiu^r/seller  or  other  related 
party  to  the  fransaction.  This  addition 
would  essentially  dupUcate  information 
the  Census  Bureau  currently  collects 
and  would  increase  the  reporting 
burden  on  the  public.  For  statistical 
reporting  purposes  the  Census  Bureau  is 
only  interested  in  captxiring  data  on  the 
entity  that  either  sold  or  made  available 
the  goods  for  export  abroad.  That  person 
is  considered  the  exporter  (U.S. 
principal  party  in  interest),  or  for 
statistical  reporting  purposes  on  the 
SED  or  AES  record,  the  U.S.  principal 
party  in  interest.  In  addition,  the  Census 
Bureau  believes  that  the  pubUc 
comments  requesting  the  addition  of 
another  block  on  the  SED  were  based 
upon  the  misconception  that  the  party 
listed  in  the  "Exporter"  block  of  the 
SED  or  AES  record  was  the  person  liable 
for  the  export  under  the  EAR  and  the 
FTSR.  The  fact  of  the  matter  is  that  all 
parties  that  participate  in  an  export 
transaction  are  liable  for  their  own 
actions  or  inactions,  whether  they  are 
listed  on  the  export  forms  or  not.  In  the 
near  future,  a  revision  to  the  title  of  the 
exporter  blocks  on  the  paper  SED  and 
equivalent  fields  of  the  AES  record  will 
be  revised  from  reading  "Exporter"  to 
read  "U.S.  principal  party  in  interest," 
and  "Exporter's  EIN  (IRS)  No."  to  read 
"U.S.  principal  party  in  interest's  EIN 
(IRS)  No."  Both  BXA  and  the  Census 
Bureau  have  the  same  definition  for 
"principal  party  in  interest."  therefore 
this  revision  will  alleviate  the  confusion 
over  the  "Exporter"  block  of  the  SED  or 
AES  record. 

5.  Exporter's  concern  on  providing 
their  Internal  Revenue  Service  Employer 
Identification  Number  (EIN)  to  the 
forwarding  or  other  agent  in  a  routed 
transaction.  There  is  some  concern 
among  commentors  about  providing 
their  EIN  to  a  U.S.  forwarding  or  other 
agent  especially  in  a  routed  transaction. 
The  requirement  for  reporting  the 
exporter's  EIN  has  been  part  of  export 
regidatory  requirements  since  1980.  The 
Census  Bureau  uses  the  EIN  to  identify 
the  specific  company  exporting 
merchandise  from  the  United  States. 
Company  names  are  usually  varied  and 
the  Census  Bureau  needs  a  more 
definitive  identifier  for  this  purpose. 
The  appropriate  fields  on  the  SED  and 
AES  record  will  be  revised  to  require 
the  reporting  of  the  U.S.  principal  party 
in  interest's  EIN  or  other  ID  number.  In 
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addition,  a  company's  EIN  is  reported 
on  numerous  business  and  financial 
documents  to  verify  the  identity  of  a 
specific  business  entity.  The  EIN  on  the 
SED  or  AES  record  is  kept  strictly 
confidential  and  is  not  released  to  any 
other  party.  Section  30.91  of  the  FTSR 
specifically  prohibits  the  disclosure  of 
information  on  the  SED  or  AES  record 
to  anyone  except  the  exporter  or  his 
agent  by  those  having  possession  of  or 
access  to  any  copy  for  official  purposes. 
The  forwarding  or  other  agent  is  not 
permitted  to  release  copies  of  the  SED 
or  AES  record  to  cmy  other  party  for 
unofficial  purposes. 

6.  Clarify  provisions  on  preparing 
SEDs  for  consolidated  or  containerized 
shipments.  There  is  some  concern 
among  commentors  on  the  implication 
the  new  regulations  will  have  on 
consolidated  or  containerized 
shipments.  The  current  regidations 
require  the  consolidator  or  forwarding 
or  other  agent  to  prepare  a  separate  SED 
or  AES  record  for  each  shipment  in  the 
container,  i.e.,  all  merchandise  being 
sent  from  one  exporter  to  one  consignee, 
to  a  single  country  of  destination,  on  a 
single  carrier,  on  the  same  day.  Under 
the  new  regulation,  the  consolidator  or 
forwarding  or  other  agent  cannot  be 
listed  as  exporter  on  the  SED  or  AES 
record,  but  will  need  a  separate  SED  or 
AES  record  by  individual  exporter  (U.S. 
principal  party  in  interest)  for  each 
shipment  in  the  container. 

7.  Clarify  conformity  of  documents 
provisions.  There  is  also  some  concern 
among  commentors  about  the 
conformity  of  documentation 
requirements  for  export  documents.  The 
only  conformity  of  documents 
requirement  is  contained  in  §  758.4(b)  of 
the  EAR  and  states  that  when  a  license 
is  issued  by  BXA,  the  information 
entered  on  related  export  control 
dociunents  (e.g.,  the  SED,  bill  of  lading 
or  air  waybill)  must  be  consistent  with 
the  license.  Complying  with  the 
conformity  of  documents  requirement  in 
the  EAR  would  have  been  a  problem 
with  the  term  "Exporter"  in  the  exporter 
blocks  on  the  paper  SED  and  on  the 
equivalent  field  of  the  AES  record,  but 
with  the  pending  revision  of  the  paper 
SED  and  AES  record  to  revise  the  title 
of  this  block/field  to  "U.S.  principal 
party  in  Interest,"  this  will  no  longer  be 


a  concern. 


Program  Requirements 

The  Census  Bureau  is  amending  Title 
15,  Code  of  Federal  Regulations  (CFR), 
Part  30,  to  address  the  issues  raised  by 
commentors  to  the  supplementary 
notice  of  proposed  rulemaking  to:  (A) 
Define  the  term  "exporter,"  for  purposes 
of  completing  the  SED  or  AES  record,  as 


the  U.S.  principal  party  in  interest  in 
the  export  transaction;  (B)  Clarify  the 
reporting  responsibilities  of  the  U.S. 
principal  party  in  interest  and  the 
forwarding  or  other  agent  in  completing 
the  SED  or  AES  record;  (C)  Clarify 
provisions  for  authorizing  a  forwarding 
or  other  agent  to  prepare  and  file  an  SED 
or  file  the  information  electronically 
using  the  AES;  and  (D)  Clarify  the 
dociunentation  and  compliance 
responsibilities  of  parties  involved  in 
the  export  transaction.  For  purposes  of 
this  rule,  all  references  to  preparing  and 
filing  the  paper  SED  also  pertain  to 
preparing  and  filing  the  AES  electronic 
record. 

This  rule  clarifies  the  responsibilities 
of  the  exporter  (U.S.  principal  party  in 
interest)  and  the  forwarding  or  other 
agent  in  preparing  the  SED  or  AES 
record.  For  export  shipments,  the 
Census  Bureau  recognizes  "routed 
export  transactions"  as  a  subset  of 
"export  transactions."  A  routed  export 
transaction  is  where  the  foreign 
principal  party  in  interest  authorizes  a 
U.S.  forwarding  or  other  agent  to 
facilitate  export  of  items  from  the 
United  States. 

The  "exporter"  and  "EIN"  fields  on 
the  SED  and  AES  records  are  being 
revised  to  read  U.S.  principal  party  in 
interest."  For  pmposes  of  completing 
the  SED  or  AES  record,  use  the 
definition  foimd  in  section  30.4(a)(1)  of 
the  FTSR  for  "Exporter  (principal  party 
in  interest)"  to  determine  who  should 
be  listed  in  the  new  "U.S.  principal 
party  in  interest"  block/field  of  the  SED 
or  AES  record.  The  FTSR  defines  the 
term  exporter  (U.S.  principal  party  in 
interest)  as  the  person  in  the  United 
States  that  receives  the  primary  benefit, 
monetary  or  otherwise,  of  the  export 
transaction.  Generally,  that  person  is  the 
U.S.  seller,  manufacturer,  order  party,  or 
foreign  entity.  The  foreign  entity  must 
be  listed  as  the  U.S.  principal  party  in 
interest  on  the  SED  or  AES  record,  if  it 
is  in  the  United  States  when  the  items 
are  purchased  or  obtained  for  export. 
The  foreign  entity  must  then  follow  the 
provisions  for  preparing  and  filing  the 
SED  or  AES  record  specified  in  §§  30.4 
and  30.7  of  the  FTSR,  pertaining  to  the 
U.S.  principal  party  in  interest.  In  most 
cases,  the  forwarding  or  other  agent  is 
not  a  principal  party  in  interest. 

Keep  in  mind,  however,  that  the  EAR 
defines  the  exporter  as  the  person  in  the 
United  States  who  has  the  authority  of 
a  principal  party  in  interest  to 
determine  and  control  the  sending  of 
items  out  of  the  United  States  (see  EAR 
15  CFR  Part  772).  In  some  transactions, 
this  definition  permits  the  forwarding  or 
other  agent  to  apply  for  a  license  and  be 
the  exporter,  as  defined  in  the  EAR. 


The  person  who  signs  the  SED  must 
be  in  the  United  States  at  the  time  of 
signing.  If  a  U.S.  manufacturer  sells 
merchandise  directly  to  a  foreign 
principal  party  in  interest  for  export,  the 
U.S.  manufacturer  must  be  listed  as  the 
U.S.  principal  party  in  interest  on  the 
SED  or  AES  record.  If  a  U.S. 
manufacturer  sells  merchandise,  as  a 
domestic  sale,  to  a  U.S.  buyer 
(wholesaler/distributor)  and  that  U.S. 
buyer  sells  the  merchandise  to  a  foreign 
principal  for  export,  the  U.S.  buyer 
(wholesaler/distributor)  mu.st  be  listed 
as  the  U.S.  principal  party  in  interest  on 
the  SED  or  AES  record.  If  a  U.S.  order 
party,  as  defined  in  §  30.4(a)(l)(iii)  of 
this  rule,  arranges  for  the  sale  and 
export  of  merchandise  to  a  foreign 
principal  party  in  interest  directly,  the 
U.S.  order  party  must  be  listed  as  the 
U.S.  principal  party  in  interest  on  the 
SED  or  AES  record.  When  a  foreign 
entity  is  in  the  United  States  when  the 
items  are  purchased  or  obtained  for 
export  it  is  the  exporter  (U.S.  principal 
party  in  interest)  and  must  be  listed  as 
the  U.S.  principal  party  in  interest  on 
the  SED  or  AES  record.  The  foreign 
entity  must  then  follow  the  provisions 
for  preparing  and  filing  the  SED  or  AES 
record  specified  in  §§  30.4  and  30.7 
pertaining  to  the  U.S.  principal  party  in 
interest. 

The  forwarding  or  other  agent  is  that 
person  in  the  United  States  who  is 
authorized  by  a  principal  party  in 
interest  to  perform  the  services  required 
to  facilitate  the  export  of  items  from  the 
United  States.  The  forwarding  or  other 
agent  must  be  authorized  by  the 
exporter  (U.S.  principal  party  in 
interest),  or  in  the  case  of  a  routed 
export  transaction,  the  foreign  principal 
party  in  interest.  In  a  routed  export 
transaction,  the  forwarding  or  other 
agent  may  be  the  exporter  for 
compliance  purposes  under  the  EAR. 
However,  the  forwarding  or  other  agent 
is  never  the  "U.S.  principal  party  in 
interest"  on  the  paper  SED  or  in  the 
"U.S.  principal  party  in  interest"  field 
of  the  AES  record,  except  when  the 
forwarding  or  other  agent  acts  as  an 
"order  party." 

The  exporter  (U.S.  principal  party  in 
interest)  can  prepare  and  file  the  SED  or 
AES  record,  or  it  can  authorize  a 
forwarding  or  other  agent  to  prepare  and 
file  the  SED  or  AES  record  on  its  behalf. 
If  the  exporter  (U.S.  principal  party  in 
interest)  authorizes  a  forwarding  or 
other  agent  to  complete  the  SED  or  AES 
record  on  its  behalf,  the  exporter  (U.S. 
principal  party  in  interest)  is 
responsible  for:  (A)  Providing  the 
forwarding  or  other  agent  with  the 
information  necessary  to  complete  the 
SED  or  AES  record;  (B)  Providing  the 
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forwarding  or  other  agent  with 
authorization  to  complete  the  SED  or 
AES  record,  in  the  form  of  a  power  of 
attorney  or  written  authorization,  or 
signing  the  authorization  block  printed 
im  the  paper  SED  (block  23  on 
t^ummerce  Form  7525-V  or  block  29  on 
Commerce  Form  7525-V-ALT);  and  (C) 
Maintaining  documentation  to  support 
the  information  provided  to  the 
forwardmg  or  other  agent  for  completing 
the  SED  or  AES  record. 

The  forwarding  or  other  agent,  if 
authorized  by  a  principal  party  in 
interest  is  responsible  for:  (A)  Preparing 
the  SED  or  AES  record,  based  on 
information  received  from  the  exporter 
(U.S.  principal  party  in  interest)  or  other 
parties  in  the  transaction:  (B) 
Maintaining  documentation  to  support 
the  information  reported  on  the  SED  or 
.AES  record;  and  (C)  Upon  request, 
providing  the  exporter  (US  principal 
party  in  interest)  with  a  copy  of  the 
export  information  filed  in  the  form  of 
a  completed  SED,  an  electronic 
facsimile,  or  in  any  other  manner 
prescribed  by  the  exporter  (U.S. 
principal  party  in  interest). 

In  a  routed  export  transaction,  where 
a  foreign  principal  party  in  interest 
designates  a  US  forwarding  or  other 
agent  to  act  on  its  behalf  to  prepare  and 
file  the  SED  or  AES  record,  the  exporter 
(U.S.  principal  party  in  interest)  must 
provide  the  forwarding  or  other  agent 
with  the  following  information  to  assist 
them  m  preparing  the  SED  or  .AES 
record:  (l)  Name  and  address  of  the  U.S. 
principal  party  in  interest:  (2)  U.S. 
principal  party  in  interest's  IRS,  EIN;  (3) 
Point  of  origin  (State  or  Foreign  Trade 
Zone  (FTZ));  (4)  Schedule  B  description 
of  commodities:  (5)  Domestic  (D), 
foreign  (F),  or  Foreign  Militarv  Sale 
(FMS)  (Ml  code;  (6)  Schedule's 
Number;  (7)  Quantity'unit  of  measure; 
(8)  Value;  (9)  Upon  request  by  the 
foreign  principal  party  in  interest  or  its 
agent,  the  Export  Control  Classification 
Number  (ECCN)  or  with  sufficient 
technical  information  to  determine  the 
ECCN;  and  (10)  Any  information  that  it 
knows  will  affect  the  determination  of 
license  authority. 

Note:  For  Items  9  and  10,  where  the  foreign 
principal  party  in  interest  has  assumed 
responsibility  for  determining  and  obtaining 
license  authority,  the  EAR  sets  forth  the 
information  sharing  requirements  that  apply 
at  15  CFR  758.3(c)  of  the  EAR. 

In  a  routed  export  transaction,  the 
forwarding  or  other  agent  is  responsible 
for  preparing,  signing,  and  filing  the 
SED  or  AES  record  based  on 
information  received  from  the  exporter 
(U.S.  principal  party  in  interest)  and 
other  parties  involved  in  the 
transaction.  In  addition  to  reporting  the 


information  provided  by  the  exporter 
(U.S.  principal  party  in  interest)  on  the 
SED  or  AES  record,  the  forwarding  or 
other  agent  must  provide  the  following 
export  information  on  the  SED  or  AES 
record:  (1)  Date  of  exportation;  (2)  Bill 
of  lading/airway  bill  number;  (3) 
Ultimate  consignee;  (4)  Intermediate 
consignee;  (5)  Forwarding  or  other  agent 
name  and  address;  (6)  Country  of 
ultimate  destination;  (7)  Loading  pier; 
(8)  Method  of  transportation;  (9) 
Exporting  carrier;  (10)  Port  of  export; 
(11)  Port  of  unloading;  (12) 
Containerized;  (13)  Weight;  (14)  ECCN; 
(15)  License  Authority;  and  (16) 
Signature  in  the  certification  block  on 
the  paper  SED  (block  24  on  Commerce 
Form  7525-V  and  block  36  on 
Commerce  Form  7525-V-ALT).  In  a 
routed  export  transaction,  the  exporter 
(U.S.  principal  party  in  interest)  must  be 
listed  as  the  U.S.  principal  party  in 
interest  on  the  SED  or  the  AES  record. 

Note:  For  items  14  and  15  where  the 
foreign  principal  party  in  interest  has 
assumed  responsibility  for  determining  and 
obtaining  license  authority,  the  EAR  sets 
forth  the  information  sharing  requirements 
that  apply  at  15  CFR  758.3(c)  of  the  EAR. 

In  a  routed  export  transaction,  the 
forwarding  or  other  agent  is  responsible 
for:  (A  I  Obtaining  a  power  of  attorney  or 
written  authorization  from  the  foreign 
principal  party  in  interest  to  act  on  its 
behalf:  (B)  Preparing,  signing,  and  filing 
the  SED  or  AES  record  based  on 
information  received  from  the  exporter 
(US  principal  party  in  interest)  and 
other  parties  involved  in  the 
transaction:  (C)  Maintaining 
documentation  to  support  the 
information  reported  on  the  SED  or  AES 
record,  and  (D)  Upon  request,  providing 
the  exporter  (US  pnncipal  party  in 
interest),  with  appropriate 
documentation  venfv'ing  that  the 
information  provided  by  the  exporter 
fU  S  pnncipal  partv  m  interest)  in 
interest  was  accurately  reported  on  the 
SED  or  AES  record. 

The  FTSR  places  primary 
responsibility  for  compliance  of  the  SED 
and  AES  requirements  on  the  exporter 
(US  pnncipal  party  in  interest)  in  an 
export  transaction  and  on  the 
forwarding  or  other  agent  m  a  routed 
export  transaction.  However,  the  FTSR 
also  considers  all  parties  involved  in  the 
transaction  responsible  for  the  truth, 
accuracy,  and  completeness  of  the 
information  reported  on  the  SED  or  AES 
record.  The  parties  to  the  transaction 
must  provide  the  forwarding  or  other 
agent  with  the  information  necessary  to 
correctly  prepare  the  paper  SED  or  to 
file  the  data  electronically  using  the 
AES.  As  always,  documentation  must  be 
maintained  by  all  parties  involved  in 


the  transaction  to  support  the 
information  reported  on  the  SED  or  the 
AES  record. 

All  parties  that  participate  in 
transactions  subject  to  the  FTSR  are 
responsible  for  compliance  with  the 
FTSR.  In  all  cases  where  a  violation  of 
the  FTSR  occurs,  the  documentation  of 
all  parties  involved  in  the  transaction 
must  be  made  available  to  the  proper 
enforcement  officials  to  determine  the 
liability  and  responsibility  for  the 
export  violation  pursuant  to  FTSR 
§30.11.  Acting  through  a  forwarding  or 
other  agent  or  delegating  or  redelegating 
authority  does  not  in  and  of  itself 
relieve  anyone  of  their  compUance 
responsibility. 

This  notice  further  clarifies  provisions 
for  using  a  power  of  attorney  or  vmtten 
authorization  when  a  principal  party  in 
interest  authorizes  a  forwarding  or  other 
agent  to  prepare  and  file  the  SED  on  its 
behalf  and  when  the  SED  information  is 
filed  electronically  using  the  AES. 
Suggested  formats  for  a  power  of 
attorney  and  a  written  authorization  for 
executing  a  SED  are  available  upon 
request  from  the  U.S.  Census  Bureau, 
Foreign  Trade  Division. 

This  rule  further  specifies  in  §  30.4(f) 
the  requirement  that  the  SED  be 
prepared  in  English.  This  provision  is 
already  included  in  the  Census  Bureau's 
instructions  for  completing  the  SED  and 
this  rule  will  simply  include  that 
requirement  in  the  CFR. 

m  addition,  this  amendment  clarifies 
the  provision  in  §  30.7(d)(2)  that  a 
foreign  entity,  if  in  the  United  States 
when  the  items  are  purchased  or 
obtained  for  export,  must  be  listed  as 
the  U.S.  principal  party  in  interest  on 
the  SED  or  AES  record  and  follow  the 
provisions  as  specified  in  this  part 
pertaining  to  the  U.S.  principal  party  in 
interest.  In  such  situations,  when  the 
foreign  entity  does  not  have  an  EIN  or 
Social  Security  Number  (SSN),  a  border 
crossing  number,  passport  number,  or 
any  number  assigned  by  U.S.  Customs  is 
required  to  be  reported  on  the  SED  or 
the  AES  record.  On  the  paper  SED.  the 
appropriate  number  should  be  preceded 
by  the  symbol  "T."  On  the  AES  record, 
the  appropriate  AES  identifier  code,  as 
specified  in  the  Automated  Export 
System  Trade  Interface  Requirements 
(AESTTR)  must  be  reported.  Using 
another's  EIN  or  SSN  is  prohibited. 

In  addition  to  addressing  the  issues 
contained  in  the  supplementary  notice 
of  proposed  rulemaking  (addressed 
above],  this  nile  is  also  amending  the 
FTSR  to:  (A)  Include  provisions  on 
electronic  transmission  of  software  and 
technology;  (B)  Amend  the  provision  for 
reporting  value  in  an  export  transaction; 
(C)  Include  revisions  to  provisions 
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concerning  mail  shipments  and  certain 
related  SED  miscellaneous  exemptions; 
(D)  Clarify  provisions  for  exports  of 
items  subject  to  the  EAR  that  are 
transhipped  through  Canada  to  a  third 
destination;  and  (E)  Clarify  provisions 
for  providing  import  verification 
information  to  the  Census  Biueau.  The 
specific  revisions  to  the  FTSR  to  include 
these  changes  are  detedled  in  this  rule. 

In  order  to  clarify  the  provisions  of 
the  FTSR  with  regards  to  the  export 
reporting  requirements  for  electronic 
tTcinsmissions  and  intangible  transfers  of 
software  and  technology,  the  Census 
Bureau  is  including  a  new  section, 
30.1(d),  to  the  FTSR  to  state  that 
electronic  transmissions  to  be  received 
outside  the  United  States  and  other 
intangible  transfers,  such  as 
dowiUoaded  software,  and  technology, 
are  not  subject  to  the  provisions  of  the 
FTSR,  but  may  be  subject  to  export 
control  requirements  under  other  laws 
and  regulations.  Such  transmissions  and 
transfers  are  outside  the  scope  and 
control  of  the  Census  Bureau  and  the 
FTSR.  The  FTSR  only  covers  shipments 
of  tangible/physical  merchandise. 

The  Census  Bureau  is  amending 
§30.7(q).  Value,  to  clarify  the  provision 
for  reporting  value  information  on  the 
SED  or  AES  record  in  an  export 
transaction.  In  all  export  transactions 
the  selling  price  or  value  to  be  reported 
on  the  SED  or  AES  record  is  the  U.S. 
principal  party  in  interest's  price  to  the 
foreign  principal  party  in  interest. 

In  order  to  update  the  Census 
Bureau's  provisions  on  mail  shipments 
currently  included  in  the  FTSR,  the 
Census  Bvu-eau  is  clarifying  provisions 
contained  in  §  30.16  for  submitting 
corrections  to  SEDs  that  were  initially 
submitted  through  the  U.S.  Postal 
Service.  The  Census  Bureau  is  directing 
that  all  corrections  to  SEDs  filed 
through  the  U.S.  Postal  Service  be  sent 
directly  to  the  Census  Bureau's  National 
Processing  Center  in  Jeffersonville, 
Indiana.  The  Census  Bureau  is  also 
increasing  the  value  limitation  for  goods 
exported  through  the  mail  that  do  not 
require  a  SED  or  AES  record  from  $500 
or  imder  to  $2,500  or  under.  This  will 
bring  all  mail  exports  under  the  Scune 
provisions  as  for  all  other  exports. 
Therefore,  the  Census  Bureau  will 
remove  and  reserve  §  30.54,  Special 
exemptions  for  mail  shipments,  as  it  is 
no  longer  necessary. 

The  Census  Biueau  is  amending 
§  30.55,  Miscellaneous  exemptions,  by 
revising  paragraphs  (g)  and  (h),  and  by 
adding  paragraphs  (n)  and  (o). 
Paragraphs  (g)  and  (h)  are  being  revised 
to  make  the  FTSR  language  consistent 
with  EAR  revisions.  Paragraph  (n)  will 
state  that  a  SED  or  AES  record  is  not 


required  for  exports  of  software  and 
technology  that  does  not  require  an 
export  license,  except  that  a  SED  or  AES 
record  is  required  for  mass  market 
software.  For  purposes  of  the  FTSR, 
mass  market  software  is  defined  as 
software  that  is  generally  available  to 
the  public  by  being  sold  from  stock  at 
retail  selling  points  or  directly  from  the 
software  developer  or  supplier,  by 
means  of  over  the  counter  transactions, 
mail  order  transactions,  telephone 
transactions,  or  electronic  mail  order 
transactions,  and  designed  for 
installation  by  the  user  without  further 
substantial  technical  support  by  the 
developer  or  supplier.  Paragraph  (o)  will 
state  that  a  SED  or  AES  record  is  not 
required  for  any  intangible  exports  of 
software  and  technology,  such  as 
downloaded  software  and  technical 
data,  including  technology  and  software 
that  requires  an  export  license  and  mass 
market  software  exported  electronically. 

This  rule  is  amending  §  30.58  to 
revise  the  phrase  "validated  export 
license"  to  read  "license"  in  paragraph 
{c)(l}  and  by  adding  paragraph  {c)(6)  for 
exports  of  items  subject  to  the  EAR  that 
will  be  transhipped  through  Canada  to 
a  third  country. 

This  rule  also  will  include  a  provision 
to  §  30.70,  Statistical  information 
required  on  import  entries,  to  require 
importers  to  provide  certain  import 
information  to  the  Census  Bureau  to 
verify  the  accuracy  of  import  data.  This 
is  being  included  to  ensure  the 
cooperation  of  the  importer  in 
responding  to  requests  from  the  Census 
Bureau  when  resolving  problems  or 
errors  on  import  docxunents. 

The  revisions  contained  in  this  final 
rule  are  consistent  with  the  provisions 
contained  in  the  final  rule  issued  by  the 
BXA  in  its  revisions  to  the  EAR 
regarding  the  export  control 
responsibilities  of  exporters  and 
forwarding  or  other  agents.  The 
Department  of  the  Treasury  concurs 
with  the  provisions  contained  in  this 
final  rule. 

Changes  to  the  Proposed  Rule 

In  order  to  comply  with  comments 
received  from  the  trade  community,  and 
to  update  the  FTSR  to  clarify  all  of  the 
items  discussed  above,  minor  revisions 
were  made  to  the  proposed  rule.  These 
revisions  are  not  substantial  and  reflect 
changes  required  to  clarify  the  concerns 
of  commentors  to  the  supplementary 
notice  of  proposed  rulemaking  and  to 
make  minor  updates  to  the  FTSR  to 
reflect  changes  the  Census  Bureau  and 
the  BXA  are  making  to  harmonize  the 
FTSR  and  the  EAR.  The  changes  to  the 
proposed  rule  are  as  follows: 


(1)  Section  30.1  is  amended  by  adding 
paragraph  (d)  to  clarify  that  electronic 
transmissions  and  other  intangible 
transfers  of  software  and  technology  are 
not  subject  to  the  provisions  of  the 
FTSR. 

(2)  Section  30.4(a)  is  amended  by 
including  clarifying  language  to  specify 
that  the  information  reported  on  the 
SED  or  AES  record  is  used  by  the 
Census  Bureau  for  statistical  reporting 
purposes  only  and  that  for  purposes  of 
this  part  the  provisions  apply  only  to 
statistical  reporting  requirements. 

(3)  Section  30.4(a)(1)  is  amended  by 
including  clarifying  language  to  specify 
that  the  person  listed  in  the  previously 
designated  "exporter"  block  of  the 
paper  SED  or  in  the  "exporter"  field  on 
the  AES  record  must  be  the  U.S. 
principal  party  in  interest;  and  adding 
paragraph  (iv)  to  clarify  provisions  for 
when  a  foreign  entity  must  be  listed  as 
U.S.  principal  party  in  interest  on  the 
SED  or  AES  record. 

(4)  Section  30.4(a)(l)(iii)  is  amended 
by  adding  the  definition  for  order  party 
in  the  regulation  text  and  removing 
order  party  as  a  footnote. 

(5)  Section  30.4(b)(1)  Designating  a 
forwarding  or  other  agent  in  export 
transactions  is  removed  and  the 
provisions  included  in  the  Exporter 
(U.S.  principal  party  in  interest) 
responsibilities  in  export  transactions, 
which  is  now  designated  Section 
30.4(b)(1). 

(6)  Section  30.4(b)(3)  is  now 
designated  Section  30.4(b)(2) 
Forwarding  or  other  agent 
responsibilities. 

(7)  Section  30.4(c)(1)  Designating  a 
forwarding  or  other  agent  in  routed 
export  transactions  is  removed  and  the 
provisions  included  in  the  Forwarding 
agent  responsibilities  in  routed  export 
transactions,  that  is  now  designated 
Section  30.4(c)(2).  Section  30.4(c)(2) 
Exporter  (U.S.  principal  party  in 
interest)  responsibilities  in  routed 
export  transactions  is  now  designated 
section  30.4(1).  Section  30.4(c)(3) 
Forwarding  agent  responsibilities  in 
routed  export  transactions  is  now 
designated  Section  30.4(c)(2). 

(8)  Section  30.4(c)(1)  is  amended  by 
adding  clarifying  language  to  specify  the 
documentation  requirements  of  the 
exporter  (U.S.  principal  party  in 
interest)  in  a  routed  export  transaction 
and  to  reference  the  current 
documentation  provisions  as  specified 
in  §30.11. 

(9)  Section  30.4(c)(2)  is  amended  by 
clarifying  the  responsibilities  of  the 
forwarding  or  other  agent  in  a  routed 
export  transaction,  and  by  adding 
specific  language,  in  the  regulation  text, 
to  clarify  the  documentation  and 
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documentation  sharing  responsibilities 
f)f  the  forwarding  or  other  agent  in  a 
routed  export  transaction,  as  referenced 
in  §  30.11.  In  a  routed  export 
transaction,  upon  request  of  the  exporter 
(U.S.  principal  party  in  interest),  the 
forwarding  or  other  agent  must  provide 
the  exporter  (U.S.  principal  party  in 
interest)  with  documentation  verifying 
that  the  information  provided  by  the 
exporter  (U.S.  principal  party  in 
interest)  was  accurately  reported  on  the 
SED  or  AES  record. 

(10)  Section  30.7(d)(1)  and  (2)  is 
amended  by  clarifying  that  for  purposes 
of  completing  the  SED  or  AES  record, 
the  exporter  (U.S.  principal  party  in 
interest)  must  be  listed  as  the  "U.S. 
principal  party  in  interest,"  that  the  U.S. 
principal  party  in  interest's  EIN  or  other 
identification  number  be  reported  on 
the  SED  or  AES  record,  and  clarifying 
reporting  responsibilities  of  a  foreign 
entity  who  is  in  the  United  States  when 
conducting  an  export  transaction,  and 
not  possessing  an  EIN  or  SSN.  In  such 
situations,  the  foreign  entity  is  required 
to  report  a  border  crossing  number,  a 
passport  number,  or  any  other  number 
assigned  by  U.S.  Customs  on  the  SED  or 
AES  record  in  lieu  of  the  EIN  or  SSN. 

(11)  Section  30.7(q)  Value,  is 
amended  by  clarifying  the  provision  for 
reporting  value  information  in  an  export 
transaction.  In  all  export  transactions 
the  selling  price  or  value  to  be  reported 
on  the  SED  or  AES  record  is  the  U.S. 
principal  party  in  interest's  price  to  the 
foreign  principal  party  in  interest. 

(12)  Section  30.16  is  amended  by 
revising  provisions  for  submitting 
corrections  to  SEDs  for  mail  exports 
filed  with  the  U.S.  Postal  Service.  The 
Census  Bureau  will  require  that,  in  the 
case  of  mail  exports,  exporters  submit 
Gorrections  to  SEDs  directly  to  the 
Census  Bureau's  National  Processing 
Center  in  [effersonville.  Indiana.  Current 
regulations  require  that  corrections  be 
submitted  through  the  Postmaster  at  the 
post  office  where  the  export  was  mailed. 

(13)  Section  30.54,  Special 
exemptions  for  mail  shipments,  is 
removed  and  reserved  from  this  part. 
This  section  is  no  longer  necessary  since 
the  Census  Bureau  is  raising  the  value 
limitation  for  when  a  SED  or  AES  record 
is  not  required  from  $500  or  under  to 
$2,500  or  under.  This  change  in  the 
value  requirement  for  mail  exports, 
brings  mail  exports  under  the  same 
provisions  as  for  all  other  exports  and 
no  further  special  exemptions  are 
required. 

(14)  Section  30.55(g)  is  amended  by 
updating  and  clarifying  language  to 
reflect  *he  Bureau  of  Export 
Administration's,  Export 


Administration  Regulations  for  License 
Exception  GET  for  single  gift  parcels. 

(15)  Section  30.55(hl  is  amended  by 
making  the  FTSR  language  consistent 
with  EAR  provisions. 

(16)  Section  30.55  is  further  amended 
by  adding  paragraphs  (n)  and  (o). 
Paragraph  (n)  will  state  that  a  SED  or 
AES  record  is  not  required  for  exports 
of  technology  and  software  that  does  not 
require  a  license,  except  that  a  SED  or 
AES  record  is  required  for  mass  market 
softwcire.  For  purposes  of  the  FTSR, 
mass  market  software  is  defined  as 
software  that  is  generally  available  to 
the  public  by  being  sold  from  stock  at 
retail  selling  points  or  directly  from  the 
software  developer  or  supplier,  by 
means  of  over  the  counter  transactions, 
mail  order  transactions,  telephone 
transactions,  or  electronic  mail  order 
transactions,  and  designed  for 
installation  by  the  user  without  further 
substantial  technical  support  by  the 
developer  or  supplier.  Paragraph  (o)  will 
state  that  a  SED  or  AES  record  is  not 
required  for  any  intangible  exports  of 
software  and  technology,  such  as 
downloaded  software  and  technical 
data,  including  technology  and  software 
that  requires  an  export  license  and 
intangible  mass  market  software 
exported  electronically. 

(17)  Section  30.58  is  amended  by 
revising  the  phrase  "validated  export 
license"  to  read  "license"  in  paragraph 
(c)(1)  and  by  adding  paragraph  (c)(6)  to 
include  provisions  for  the  export  of 
items  subject  to  the  EAR  that  will  be 
transshipped  through  Canada  to  a  third 
destination. 

(18)  Section  30.70  is  amended  by 
adding  provisions  to  require  importers 
to  provide  certain  import  information  to 
the  Census  Bureau  to  verify  the 
accuracy  of  import  data. 

Rulemaking  Requirements 

This  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedure  Act  because  it 
deals  with  a  foreign  affairs  function  (5 

use.),  553(a)(1)). 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  (5  U.S.C.  603(a)). 

Executive  Orders 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  (E.O.)  12866.  This  rule  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  E.O.  13132. 


Paperwork  Reduction  Act 

Notvdthstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  U.S.C. 
Chapter  35,  this  rule's  collections  of 
information  are  cleared  by  the  OMB 
under  OMB  Control  Number  0607-0152. 
This  rule  will  not  impact  the  current 
reporting-hour  burden  requirements  as 
approved  imder  that  OMB  Control 
Number.  We  will  furnish  report  forms  to 
organizations  included  in  the  survey, 
and  additional  copies  are  available  on 
written  request  to  the  Director,  U.S. 
Census  Biu^au,  Washington,  DC  20233- 
0101. 

List  of  Subfects  in  15  CFR  Part  30 

Economic  statistics,  Exports,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Part  30  is  amended  as 
follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Comp.,  1004);  Department  of 
Commerce  Organization  Order  No.  35-2A, 
August  4,  1975,  40  CFR  42765. 

Subpart  A — General  Requirements — 
Exporters 

2.-3.  Section  30.1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§30.1     General  statement  of  requirement 
for  Shipper  s  Export  Declarations. 

***** 

(d)  Electronic  transmissions  and 
intangible  transfers.  Electronic 
transmissions  to  be  received  outside  the 
United  States  and  other  intangible 
transfers,  such  as  downloaded  software, 
technical  data,  and  technology,  are  not 
subject  to  this  part,  but  may  be  subject 
to  export  control  requirements  under 
other  laws  and  regulations.  See  15  CFR 
parts  730  through  774  of  the  EAR. 

4.  Section  30.4  is  revised  to  read  as 
follows: 

§30.4    Preparation  and  signature  of 
Shipper's  Export  Declaration  (SED). 

(a)  General  requirements  (SED).  For 
purposes  of  this  part,  all  references  to 


preparing  and  filing  the  paper  SED  also 
pertain  to  preparing  and  filing  the  AES 
electronic  record.  The  SED  or  AES 
record  is  a  dual  purpose  document  used 
by  the  Census  Bureau  for  statistical 
reporting  purposes  only,  and  by  the 
Bureau  of  Export  Administration  (BXA) 
and  other  government  agencies  for 
export  control  purposes.  For  purposes  of 
this  part,  the  provisions  apply  only  to 
statistical  reporting  requirements.  The 
Shipper's  Export  Declaration  (SED)  or 
the  AES  record  must  be  prepared  and 
signed  by  a  principal  party  in  interest  or 
by  a  forwarding  or  other  agent 
authorized  by  a  principal  party  in 
interest.  The  person  who  signs  the  SED 
must  be  in  the  United  States  at  the  time 
of  signing.  That  person,  whether 
exporter  (U.S.  principal  party  in 
interest)  or  agent,  is  responsible  for  the 
truth,  accuracy,  and  completeness  of  the 
SED  or  AES  record,  except  insofar  as 
that  person  can  demonstrate  that  he  or 
she  reasonably  relied  on  information 
furnished  by  others.  The  Census  Bureau 
recognizes  "routed  export  transactions" 
as  a  subset  of  export  transactions.  A 
routed  export  transaction  is  where  the 
foreign  principal  party  in  interest 
authorizes  a  U.S.  forwarding  or  other 
agent  to  facilitate  export  of  items  from 
the  United  States.  See  paragraph  (c)  of 
this  section  for  responsibilities  of 
parties  in  a  routed  export  transaction. 

(1)  Exporter  (U.S.  principal  party  in 
interest).  For  purposes  of  completing  the 
paper  SED  or  AES  record  in  all  export 
transactions,  the  exporter  (U.S. 
principal  party  in  interest)  is  listed  as 
the  "U.S.  principal  party  in  interest"  on 
the  SED  or  AES  record.  In  all  export 
transactions,  the  person  listed  in  the 
U.S.  principal  party  in  interest  block  on 
the  paper  SED  or  in  the  U.S.  principal 
party  in  interest  field  of  the  AES  record 
is  the  exporter  (U.S.  principal  party  in 
interest)  in  the  transaction.  The  U.S. 
principal  party  in  interest  is  the  person 
in  the  United  States  that  receives  the 
primary  benefit,  monetary  or  otherwise, 
of  the  transaction.  Generally  that  person 
is  the  U.S.  seller,  manufacturer,  order 
party,  or  foreign  entity.  The  foreign 
entity  must  be  listed  as  the  U.S. 
principal  party  in  interest  on  the  SED  or 
AES  record,  if  it  is  in  the  United  States 
when  the  items  are  purchased  or 
obtained  for  export.  The  foreign  entity 
must  then  follow  the  provisions  for 
preparing  and  filing  the  SED  or  AES 
record  specified  in  §§  30.4  and  30.7 
pertaining  to  the  U.S.  principal  party  in 
interest.  In  most  cases,  the  forwarding  or 
other  agent  is  not  a  principal  party  in 
interest. 

(i)  If  a  U.S.  manufacturer  sells 
merchandise  directly  for  export  to  a 
foreign  principal  party  in  interest,  the 


U.S.  manufacturer  must  be  listed  as  the 
U.S.  principal  party  in  interest  on  the 
SED  or  AES  record. 

(ii)  If  a  U.S.  manufacturer  sells 
merchandise,  as  a  domestic  sale,  to  a 
U.S.  buyer  (wholesaler/distributor)  and 
that  U.S.  buyer  sells  the  merchandise  for 
export  to  a  foreign  principal  party  in 
interest,  the  U.S.  buyer  (wholesaler/ 
distributor)  must  be  listed  as  the  U.S. 
principal  party  in  interest  on  the  SED  or 
AES  record. 

(iii)  If  a  U.S.  order  party  directly 
arranges  for  the  sale  and  export  of 
merchandise  to  a  foreign  buyer,  the  U.S. 
order  party  must  be  listed  as  the  U.S. 
principal  party  in  interest  on  the  SED  or 
AES  record.  The  order  party  is  that 
person  in  the  United  States  who 
conducted  the  direct  negotiations  or 
correspondence  with  the  foreign 
principal  party  in  interest  and  who,  as 
a  result  of  these  negotiations,  received 
the  order  from  the  foreign  principal 
party  in  interest. 

(iv)  If  a  foreign  entity  is  in  the  United 
States  when  the  items  are  purchased  or 
obtained  for  export,  it  is  the  exporter 
(U.S.  principal  party  in  interest)  and 
must  be  listed  as  the  U.S.  principal 
party  in  interest  on  the  SED  or  AES 
record  (see  §  30.4(a)(1)). 

Note  to  paragraph  (a)(1):  The  EAR  defines 
the  "exporter"  as  the  person  in  the  United 
States  who  has  the  authority  of  a  principal 
party  in  interest  to  determine  and  control  the 
sending  of  items  out  of  the  United  States  (see 
15  CFR  Part  772  of  the  EAR).  For  statistical 
purposes  the  Foreign  Trade  Statistics 
Regulations  (FTSR)  have  a  different 
definition  of  "exporter"  from  the  Export 
Administration  Regulations  (EAR).  Under  the 
FTSR  the  "exporter"  will  always  be  the  U.S. 
principal  party  in  interest.  For  purposes  of 
licensing  responsibility  under  the  EAR,  the 
U.S.  agent  of  the  foreign  principal  party  in 
interest  may  be  the  "exporter"  or  applicant 
on  the  license,  in  certain  routed  export 
transactions  (see  15  CFR  758.3  of  the  EAR). 

(2)  Forwarding  or  other  agent.  The 
forwarding  or  other  agent  is  that  person 
in  the  United  States  who  is  authorized 
by  a  principal  party  in  interest  to 
perform  the  services  required  to 
facilitate  the  export  of  items  from  the 
United  States.  The  forwarding  or  other 
agent  must  be  authorized  by  the 
exporter  (U.S.  principal  party  in 
interest)  or,  in  the  case  of  a  routed 
export  transaction,  the  foreign  principal 
party  in  interest  to  prepare  and  file  the 
SED  or  the  AES  record.  In  a  routed 
export  transaction,  the  forwarding  or 
other  agent  can  be  the  exporter  for 
export  control  purposes  under  the  EAR. 
However,  the  forwarding  or  other  agent 
is  never  the  "U.S.  principal  party  in 
interest"  in  the  U.S.  principal  party  in 
interest  block  on  the  paper  SED  or  in  the 
"U.S.  principal  party  in  interest"  field 


of  the  AES  record  unless  the  forwarding 
or  other  agent  acts  as  an  "order  party." 
(See  paragraph  (a)(l)(iii)  for  definition 
of  order  party) 

(3)  Principal  parties  in  interest.  Those 
persons  in  a  transaction  that  receive  the 
primary  benefit,  monetary  or  otherwise, 
of  the  transaction.  Generally,  the 
principals  in  a  tremsaction  are  the  seller 
and  the  buyer.  In  most  cases,  a 
forwarding  or  other  agent  is  not  a 
principal  party  in  interest. 

fb)  Responsibilities  of  parties  in 
export  transactions.  (1)  Exporter  (U.S. 
principal  party  in  interest) 
responsibilities,  (i)  The  exporter  (U.S. 
principal  party  in  interest)  can  prepare 
and  file  the  SED  or  AES  record  itself,  or 
it  can  authorize  a  forwarding  or  other 
agent  to  prepare  and  file  the  SED  or  AES 
record  on  its  behalf.  If  the  exporter  (U.S. 
principal  party  in  interest)  prepares  the 
SED  or  AES  record  itself,  the  exporter 
(U.S.  principal  party  in  interest)  is 
responsible  for  the  accuracy  of  all  the 
export  information  reported  on  the  SED 
or  AES  record,  for  signing  the  paper 
SED,  filing  the  paper  SED  with  U.S. 
Customs,  or  transmitting  the  AES  record 
to  U.S.  Customs. 

(ii)  When  the  exporter  (U.S.  principal 
party  in  interest)  authorizes  a 
forwarding  or  other  agent  to  complete 
the  SED  or  AES  record  on  its  behalf,  the 
exporter  (U.S.  principal  party  in 
interest)  is  responsible  for: 

(A)  Providing  the  forwarding  or  other 
agent  with  the  export  information 
necessary  to  complete  the  SED  or  AES 
record; 

(B)  Providing  the  forwarding  or  other 
agent  with  a  power  of  attorney  or 
written  authorization  to  complete  the 
SED  or  AES  record,  or  signing  the 
authorization  block  printed  on  the  paper 
SED  (block  23  on  Commerce  Form 
7525-V  and  block  29  on  Commerce 
Form  7525-V-ALT);  and 

(C)  Maintaining  documentation  to 
support  the  information  provided  to  the 
forwarding  or  other  agent  for 
completion  of  the  SED  or  AES  record,  as 
specified  in  §  30.11. 

(2)  Forwarding  or  other  agent 
responsibilities.  The  forwarding  or  other 
agent,  when  authorized  by  an  exporter 
(U.S.  principal  party  in  interest)  to 
prepare  and  sign  the  SED  or  prepare  cUid 
file  the  AES  record  in  an  export 
transaction,  is  responsible  for: 

(i)  Accurately  preparing  the  SED  or 
AES  record  based  on  information 
received  from  the  exporter  (U.S. 
principal  party  in  interest)  and  other 
parties  involved  in  the  transaction; 

(ii)  Obtaining  a  power  of  attorney  or 
written  authorization  to  complete  the 
SED  or  AES  record,  or  obtaining  a  paper 
SED  with  a  signed  authorization  from 
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the  exporter  (U.S.  principal  party  in 
interest); 

(iii)  Maintaining  documentation  to 
support  the  information  reported  on  the 
SED  or  AES  record,  as  specified  in 
§30.11;  and 

(iv)  Upon  request,  providing  the 
exporter  (U.S.  principal  party  in 
interest)  with  a  copy  of  the  export 
information  filed  in  the  form  of  a 
completed  SED.  an  electronic  facsimile, 
or  in  any  other  manner  prescribed  by 
the  exporter  (U.S.  principal  party  in 
interest). 

(c)  Responsibilities  of  parties  in  a 
routed  export  transaction.  (1)  Exporter 
(U.S.  principal  party  in  interest) 
responsibilities.  In  a  routed  export 
transaction  where  the  foreign  principal 
party  in  interest  authorizes  a  U.S. 
forwarding  or  other  agent  to  prepare  and 
file  the  SED  or  ,\ES  record,  the  exporter 
(U  S.  principal  party  in  interest)  must 
maintain  documentation  to  support  the 
information  provided  to  the  forwarding 
or  other  agent  for  preparing  the  SED  or 
AES  record  as  specified  in  §  30.11  and 
provide  such  forwarding  or  other  agent 
with  the  following  information  to  assist 
in  preparing  the  SED  or  AES  record: 

(i)  Name  and  address  of  the  U.S. 
principal  party  in  interest; 

(ii)  U.S.  principal  party  in  interest's, 
IRS,  EIN; 

(iii)  Point  of  origin  (State  or  FTZ); 

(iv)  Schedule  B  description  of 
commodities; 

(v)  Domestic  (D).  foreign  (F),  or  FMS 
(M)  code; 

(vi)  Schedule  B  Nmnber; 

(vii)  Quantity /imit  of  measure; 

(viii)  Value; 

(ix)  Upon  request  from  the  foreign 
principal  party  in  interest  or  its  agent, 
thtt  Export  Control  Classification 
Number  (ECCN)  or  sufficient  technical 
information  to  determine  the  ECCN;  and 

(x)  .Any  information  that  it  knows  will 
affect  the  determination  of  license 
authority. 

Note  to  paragraph  (c)(1):  For  items  in 

paragraph  (ci(l)(ixj  and  (x)  of  this  section, 
where  the  foreign  principal  party  in  interest 
has  assumed  responsibility  for  determining 
and  obtaining  license  authority,  the  EAR  sets 
forth  the  information  sharing  requirements 
that  apply  at  15  CFR  758.3(c)  of  the  EAR. 

(2)  Forwarding  or  other  agent 
responsibilities.  In  a  routed  export 
transaction,  the  forwarding  or  other 
agent  is  respcmsible  for;  obtaining  a 
power  of  attorney  or  written 
authorization  from  the  foreign  principal 
party  in  interest  to  prepare  and  file  the 
SED  or  AES  record  on  its  behalf; 
preparing,  signing,  and  filing  the  SED  or 
AES  record  based  on  information 
obtained  from  the  exporter  (U.S. 
principal  party  in  interest)  or  other 


peirties  involved  in  the  transaction; 
maintaining  documentation  to  support 
the  information  reported  on  the  SED  or 
AES  record,  and  upon  request  by  the 
exporter  (U.S.  principal  party  in 
interest),  provide  appropriate 
documentation  to  the  exporter  (U.S. 
principal  party  in  interest)  verifying  that 
the  information  provided  by  the 
exporter  (U.S.  principal  party  in 
interest)  was  accurately  reported  on  the 
SED  or  AES  record.  The  forwarding  or 
other  agent  must  also  provide  the 
following  export  information  on  the 
SED  or  AES  record: 

(i)  Date  of  exportation; 

(ii)  Bill  of  lading/airway  bill  number; 

(iii)  Ultimate  consignee; 

(iv)  Intermediate  consignee; 

(v)  Forwarding  or  other  agent  name 
and  address; 

(vi)  Country  of  ultimate  destination; 

(vii)  Loading  pier; 

(viii)  Method  of  transportation; 

(ix)  Exporting  carrier; 

(x)  Port  of  export; 

(xi)  Port  of  unloading; 

(xii)  Containerized; 

(xiii)  Weight; 

(xiv)  ECCN; 

(xv)  License  Authority; 

(xvi)  Signatiu-e  in  the  certification 
block  on  the  paper  SED  (block  24  on 
Commerce  Form  7525-V  and  block  36 
on  Conunerce  Form  7525-V-ALT).  In  a 
routed  export  transaction  the  exporter 
(U.S.  principal  party  in  interest)  must  be 
listed  as  U.S.  principal  party  in  interest 
on  the  SED  or  on  the  AES  record; 

Note  to  paragraph  (c)(2):  For  items  in 
paragraph  (c)(2)(xiv)  and  (xv)  of  this  section, 
where  the  foreign  principal  party  in  interest 
has  assumed  responsibility  for  determining 
and  obtaining  license  authority,  the  EAR  sets 
forth  the  information  sharing  requirements 
that  apply  at  15  CFR  758.3(c)  of  the  EAR. 

(d)  Information  on  the  Shipper's 
Export  Declaration  (SED)  or  Automated 
Export  System  (AES)  record.  The  data 
provided  on  the  SED  or  AES  electronic 
record  shall  be  complete,  correct,  and 
based  on  personal  knowledge  of  the 
facts  stated  or  on  information  furnished 
by  the  parties  involved  in  the  export 
transaction.  All  parties  involved  in 
export  transactions,  including  U.S. 
forwarding  or  other  agents,  shoidd  be 
aware  that  invoices  and  other 
commercial  documents  may  not 
necessarily  contain  all  the  information 
needed  to  prepare  the  SED  or  AES 
record.  The  parties  must  ensure  that  all 
the  information  needed  for  completing 
the  SED  or  AES  record,  including 
correct  export  licensing  information,  is 
provided  to  the  forwarding  or  other 
agent  for  the  purpose  of  correctly 
preparing  the  SED  or  AES  record  as 
stated  in  this  section. 


(e)  Authorizing  a  Forwarding  or  other 
agent.  In  a  power  of  attorney  or  other 
written  authorization,  authority  is 
conferred  upon  an  agent  to  periform 
certain  specified  acts  or  kinds  of  acts  on 
behalf  of  a  principal  (see  15  CFR 
758.1(h)  of  the  EAR).  In  cases  where  a 
forwarding  or  other  agent  is  filing  export 
information  on  the  SED  or  AES  record, 
the  forwarding  or  other  agent  must 
obtain  a  power  of  attorney  or  written 
authorization  from  a  principal  party  in 
interest  to  file  the  information  on  its 
behalf  A  power  of  attorney  or  written 
authorization  should  specify  the 
responsibilities  of  the  parties  with 
particidarity,  and  should  state  that  the 
forwarding  or  other  agent  has  authority 
to  act  on  behalf  of  a  principal  party  in 
interest  as  its  true  and  lawful  agent  for 
purposes  of  the  export  transaction  in 
accordance  with  the  laws  and 
regulations  of  the  United  States. 

(f)  Format  requirements  for  SEDs:  The 
SED  shall  be  prepared  in  English  and 
shall  be  typewritten  or  prepared  in  ink 
or  other  permanent  mediiun  (except 
indelible  pencil).  The  use  of  duplicating 
processes,  as  well  as  the  overprinting  of 
selected  items  of  information,  is 
acceptable. 

(g)  Copies  of  SEDs:  All  copies  of  the 
SEDs  must  contain  all  of  the 
information  called  for  in  the  signature 
space  as  to  name  of  firm,  address,  name 
of  signer,  and  capacity  of  signer.  The 
original  SED  must  be  signed  in  ink,  but 
signature  on  other  copies  is  not 
required.  The  use  of  signature  stamps  is 
acceptable.  A  signed  legible  carbon  or 
other  copy  of  the  export  declaration  is 
acceptable  as  an  "original"  of  the  SED. 

5.  Section  30.7  is  amended  by  revising 
paragraphs  (d),  (e)  and  (q)(l)  to  read  as 
follows 

§30.7     Information  required  on  Shipper's 
Export  Declarations. 

***** 

(d)  Name  of  the  U.S.  principal  party 
in  interest  and  U.S.  principal  party  in 
interest's  Employer  Identification 
Number  (EIN).  For  purposes  of 
completing  the  paj>er  SED  or  AES 
record  the  exporter  (U.S.  principal  party 
in  interest)  is  the  U.S.  principal  party  in 
interest.  The  name  and  address 
(nvunber,  street,  city,  state,  ZIP  Code)  of 
the  U.S.  principal  party  in  interest  and 
the  U.S.  principal  party  in  interest's  EIN 
shall  be  entered  where  requested  on  the 
SED  or  AES  electronic  record.  The  EIN 
shall  be  the  U.S.  principal  party  in 
interest's  own  and  not  another's  EIN. 

(1)  Name  of  the  U.S.  principal  party 
in  interest.  In  all  export  transactions,  the 
person  listed  in  the  U.S.  principal  party 
in  interest  block  on  the  SED  or  in  the 
U.S.  principal  party  in  interest  field  on 
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the  AES  record  must  be  the  exporter 
(U.S.  principal  party  in  interest)  in  the 
transaction.  The  U.S.  principal  party  in 
interest  is  the  person  in  the  United 
States  that  receives  the  primary  benefit, 
monetary  or  otherwise,  of  the  export 
transaction.  Generally  that  person  is  the 
U.S.  seller,  manufacturer,  order  party,  or 
foreign  entity,  if  in  the  United  States 
when  the  items  are  purchased  or 
obtained  for  export.  The  foreign  entity 
must  then  follow  the  provisions  for 
preparing  and  filing  the  SED  or  AES 
record  specified  in  §§  30.4  and  30.7 
pertaining  to  the  U.S.  principal  party  in 
interest.  (See  §  30.4  for  details  on  the 
specific  reporting  responsibilities  of 
exporter  (U.S.  principal  party  in 
interest)). 

(2)  U.S.  principal  party  in  interest's 
Employer  Identification  Number  (EIN). 
An  exporter  (U.S.  principal  party  in 
interest)  shall  report  its  own  Internal 
Revenue  Service  (IRS)  EIN  in  the  U.S. 
principal  party  in  interest's  (IRS)  EIN 
block/field  on  the  SED.  If,  and  only  if, 
no  IRS  EIN  has  been  assigned  to  the 
exporter  (U.S.  principal  party  in 
interest),  the  exporter's  (U.S.  principal 
party  in  interest)  own  SSN,  preceded  by 
the  symbol  "SS,"  must  be  reported  on 
the  paper  SED.  On  the  AES  record  the 
appropriate  SSN  symbol  must  be 
reported.  When  a  foreign  entity  is  in  the 
United  States  when  the  items  are 
purchased  or  obtained  for  export  it  is 
the  exporter  (U.S.  principal  party  in 
interest).  In  such  situations,  when  the 
foreign  entity  does  not  have  an  EIN  or 
SSN,  a  border  crossing  niunber,  passport 
number,  or  any  number  assigned  by  U.S. 
Customs  must  be  reported  on  the  SED 
or  the  AES  record.  On  the  paper  SED, 
the  appropriate  number  should  be 
preceded  by  the  symbol  "T."  On  the 
AES  record,  the  appropriate  AES 
identifier  code  as  specified  in  the 
Automated  Export  System  Trade 
Interface  Requirements  (AESTIR)  must 
be  reported.  Use  of  another's  EIN  or  SSN 
is  prohibited. 

(e)  Forwarding  or  other  agent.  The 
name  and  address  of  the  duly 
authorized  forwarding  or  other  agent  (if 
any)  of  a  principal  party  in  interest  must 
be  recorded  where  required  on  the  SED 
or  AES  record.  (See  §  30.4  for  details  on 
the  specific  reporting  responsibilities  of 
forwarding  or  other  agents). 
***** 

(q)  Value.  (1)  In  general,  the  value  to 
be  reported  on  the  Shipper's  Export 
Declaration  or  AES  record  shall  be  the 
value  at  the  U.S.  port  of  export  (selling 
price  or  cost  if  not  sold,  including 
inland  freight,  insurance,  and  other 
charges  to  U.S.  port  of  export)  (nearest 
whole  dollar;  omit  cents  figures).  The 


"Selling  price"  for  goods  exported 
pursuant  to  sale,  and  the  value  to  be 
reported  on  the  SED  or  AES  record,  is 
the  exporter's  (U.S.  principal  party  in 
interest)  price  to  the  foreign  principal 
party  in  interest,  net  any  unconditional 
discounts  from  list  price,  but  without 
deducting  any  discounts  which  are 
conditional  upon  a  particular  act  or 
performance  on  the  part  of  the 
customer.  Commissions  to  be  paid  by  an 
exporter  (U.S.  principal  party  in 
interest)  to  his  agent  abroad,  or  to  be 
deducted  from  the  selling  price  by  the 
agent  abroad  should  be  excluded.  For 
goods  shipped  on  consignment  without 
a  sale  actually  having  been  made  at  the 
time  of  export,  the  "selling  price"  to  be 
reported  on  the  SED  or  AES  record  is 
the  market  value  at  the  time  of  export 
at  the  United  States  port  from  which 
exported. 
***** 

6.  Section  30.16  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§30.16    Corrections  to  Stiipper's  Export 
Declarations. 

The  Exporter  (U.S.  principal  party  in 
interest)  (or  its  agent)  must  report 
corrections,  cancellations,  or 
amendments  to  information  reported  on 
Shipper's  Export  Declarations  to  the 
Customs  Director  at  the  port  of 
exportation  (or,  in  the  case  of  mail 
shipments  directly  to  the  U.S.  Census 
Bureau,  National  Processing  Center, 
Attention:  Foreign  Trade  Section,  1201 
East  10th  Street,  Jeffersonville,  Indiana 
47132)  as  soon  as  the  need  to  make  such 
correction,  cancellation,  or  amendment 
is  determined.   *   *   * 

Subpart  D~Exemptions  from  the 
Requirements  tor  the  Filing  of 
Shipper  s  Export  Declarations 

§  30.54    [Removed  and  reserved] 

7.  Section  30.54  is  removed  and 
reserved. 

8.  Section  30.55  is  amended  by 
revising  paragraphs  (g)  and  (h),  adding 
paragraphs  (n)  and  (o),  and  removing 
the  authority  citation  at  the  end  of  the 
section,  to  read  as  follows: 

§30.55    Miscellaneous  exemptions. 

***** 

(g)  Shipments  of  single  gift  parcels  as 
authorized  by  the  Bureau  of  Export 
Administration  under  License 
Exception  OFT,  see  15  CFR  740.12  of 
the  EAR. 

(h)  Except  as  noted  in  paragraph  (h)(2) 
of  this  section  exports  of  conomodities 
where  the  value  of  the  commodities, 
shipped  from  one  exporter  to  one 
consignee  on  a  single  exporting  carrier. 


classified  under  an  individual  Schedule 
B  number,  is  $2,500  or  less. 

(1)  This  exemption  applies  to 
individual  Schedule  B  commodity 
numbers  regardless  of  the  total 
shipment  value.  In  instances  where  a 
shipment  contains  a  mixtiue  of 
individual  Schedule  B  conunodity 
numbers  valued  $2,500  or  less  and 
individual  Schedule  B  commodity 
numbers  valued  over  $2,500,  only  those 
commodity  numbers  valued  $2,500  or 
more  need  be  reported  on  a  Shipper's 
Export  Declaration  or  AES  record. 

(2)  This  exemption  does  not  apply  to 
exports: 

(i)  Destined  for  Cuba,  Iran,  Iraq,  Libya, 
North  Korea,  Serbia  (excluding  Kosovo), 
Sudan  and  Syria. 

(ii)  Requiring  a  Department  of 
Commerce  license  (15  CFR  Parts  730 
through  774  of  the  EAR). 

(iii)  Requiring  a  Department  of  State, 
Office  of  Defense  Trade  Controls  export 
license  under  the  International  Traffic 
In  Arms  Regulations  (ITAR)  (22  CFR 
Parts  120  through  130). 

(iv)  Subject  to  the  ITAR  but  exempt 
from  license  requirements. 

(v)  Requiring  a  Department  of  Justice, 
Drug  Enforcement  Administration 
export  permit  (21  CFR  Part  1312).  This 
exemption  shall  be  conditioned  upon 
the  filing  of  such  reports  as  the  Bureau 
of  the  Census  shall  periodically  require 
to  compile  statistics  on  $2,500  and 
under  shipments. 
***** 

(n)  Exports  of  technology  and 
software  as  defined  in  15  CFR  Part  772 
of  the  EAR  that  do  not  require  an  export 
license,  except  that  an  SED  or  AES 
record  is  required  for  mass  market 
software.  For  piu-poses  of  the  FTSR, 
mass  market  software  is  defined  as 
software  that  is  generally  available  to 
the  public  by  being  sold  at  retail  selling 
points,  or  directly  from  the  software 
developer  or  supplier,  by  means  of  over 
the  counter  transactions,  mail  order 
transactions,  telephone  transactions,  or 
electronic  mail  order  transactions,  and 
designed  for  installation  by  the  user 
without  further  substantial  technical 
support  by  the  developer  or  supplier. 

(o)  Intangible  exports  of  software  and 
technology,  such  as  downloaded 
software  and  technical  data,  including 
technology  and  software  that  requires  an 
export  license  and  mass  market  software 
exported  electronically. 

9.  Section  30.58  is  amended  by 
revising  the  phrase  "validated  export 
license"  to  read  "license"  in  paragraph 
(c)(1),  and  by  adding  paragraph  (c)(6)  to 
read  as  follows: 
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§  30.58     Exemption  tor  shipments  from  the 
United  States  to  Canada. 

(c)   *    *    * 

(6)  For  all  exports  of  items  subject  to 
the  EAR  (15  CFR  Parts  730  through  799) 
that  will  be  transhipped  through  Canada 
to  a  third  destination,  that  would 
require  an  SED,  AES  record,  or 
Commerce  license  if  shipped  directly  to 
the  final  destination  from  the  United 
States  (see  §  30.55(h)(2),  including 
exports  of  items  subject  to  the  EAR  that 
will  be  transhipped  through  Canada  to 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Serbia  (excluding  Kosovo),  Sudan,  and 
Syria. 

Subpart  F — General  Requirements- 
Importers 

iU.  Section  30.70  is  amended  by 
redesignating  footnote  9  as  footnote  7 
and  adding  a  sentence  before  the  last 
sentence  of  the  introductory  text  to  read 
as  follows: 

§  30  70     Statistical  information  required  on 
import  entries. 

'    *   Upon  request,  the  importer  or 
import  broker  must  provide  the  Census 
Bureau  with  information  or 
documentation  necessary  to  verify  the 
accuracy  or  resolve  problems  regarding 
the  reported  import  trcmsaction  received 
by  the  Census  Bureau.*   *   * 
*         *         *        *        » 

Dated:  June  29,  2000. 
Kenneth  Prewitt, 
Director,  U.S.  Census  Bureau. 
|FR  Doc.  00-16895  Filed  7-6-00;  8:45  am) 
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Parties  to  a  Transaction  and  Their 
Responsibilities.  Routed  Export 
Transactions,  Shippers  Export 
Declarations,  the  Automated  Export 
System  (AES).  and  Export  Clearance 

AGENCY:  Bureau  ut  Export 
.\dministration.  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  is  revising  the  Export 
Administration  Regulations  (EAR)  to 
clarif\'  the  responsibilities  of  parties  to 
export  and  reexport  transactions,  the 
filing  and  use  of  Shipper's  Export 


Declarations,  Destination  Control 
Statement  requirements,  and  other 
export  clearance  issues.  In  addition,  this 
rule  adds  information  about  the  scope 
and  requirements  for  the  Automated 
Export  System  (AES)  Option  4 
provision. 

DATES:  Effective  Date:  This  rule  is 
effective  July  10,  2000. 

Grace  Period:  A  90  day  grace  period 
will  apply  to  the  requirements  set  forth 
in  this  rule.  Until  October  10,  2000, 
Shipper's  Export  Declarations  will  be 
accepted  with  information  that  complies 
with  the  rules  prior  to  July  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  at  (202)  482-2440. 

For  additional  information  on  the 
AES  in  general,  pleeise  contact:  C. 
Harvey  Monk,  Chief  Foreign  Trade 
Division,  U.S.  Census  Bureau,  (301) 
457-2255,  fax  (301)  457-2645,  e-mail: 
c.harvey.monk.jr@census.gov 

For  information  about  obtaining  BXA 
approval  to  use  AES  Option  4  for  items 
subject  to  the  EAR,  contact:  Tom 
Andrukonis  or  Donald  Lyles,  Director, 
Office  of  Enforcement  Analysis,  Bureau 
of  Export  Administration,  (202)  482- 
4255,  fax  (202)  482--0971,  e-mail: 
tandruko@bxa.doc.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  Export  Administration 
(BXA)  is  amending  the  Export 
Administration  Regulations  (EAR)  in 
order  to  simplify  and  clarify  the  export 
clearance  process  and  facilitate 
compliance.  The  amendment  promotes 
flexibility  so  that  parties  to  transactions 
subject  to  the  EAR  may  structiire  their 
transactions  freely,  consistent  with 
national  secvuity  and  foreign  policy 
objectives. 

In  this  final  rule,  BXA  defines  new 
terms,  including  "principal  parties  in 
interest",  "routed  export  transaction", 
and  "end-user",  and  clarifies  existing 
ones  (notably  the  definition  of 
"exporter").  The  amendments  ensure 
that  for  every  transaction  subject  to  the 
EAR,  some  party  to  the  transaction  is 
clearly  responsible  for  determining 
licensing  authority  (License,  License 
Exception,  or  NLR),  and  for  obtaining 
the  appropriate  license  or  other 
authorization.  The  amendments  also 
encourage  communication  among  all 
parties  to  a  transaction  to  ensure  that 
each  party  knows  its  responsibilities  in 
order  to  comply  with  the  EAR. 

For  export  control  purposes  the 
exporter  has  generally  been  the  seller. 
An  export  transaction,  however,  has  two 
principal  parties  in  interest:  a  U.S.  party 


and  a  foreign  party — usually  the  seller 
and  the  buyer.  In  a  "routed  export 
transaction,"  the  foreign  principal  party 
in  interest  agrees  to  terms  of  sale  that 
may  include  assuming  responsibility  for 
export  licensing.  This  rule  provides  that 
when  the  foreign  principal  party 
expressly  assumes  responsibility  in 
writing  for  determining  license 
requirements  and  obtaining  necessary 
authorization,  that  foreign  party  must 
have  a  U.S.  agent  who  becomes  the 
"exporter"  for  export  control  purposes. 
Without  such  a  written  undertaking  by 
the  foreign  principal,  the  U.S.  principal 
is  the  exporter,  with  all  attendant 
responsibilities. 

In  addition  to  clarifying  export 
licensing  responsibilities,  this  rule 
institutes  a  requirement  that  the  export 
licensee  communicate  license 
conditions  to  those  parties  to  whom 
conditions  apply  and,  when  required  by 
the  license,  obtain  written 
acknowledgment  of  receipt  of  the 
conditions.  This  new  provision  is  part 
of  BXA 's  License  and  Enforcement 
Action  Program  (LEAP),  which  is 
designed  to  enhance  compliance  with 
the  EAR. 

In  addition,  these  amendments 
significantly  revise  the  first  six  sections 
of  Part  758  of  the  EAR  by  reorganizing, 
streamlining  and  clarifying  necessary 
provisions  while  deleting  unnecessary 
or  redundant  provisions.  Section  758.1 
consolidates  into  one  section  the  export 
control-related  provisions  pertaining  to 
the  SED  or  AES  record.  In  consolidating 
these  provisions  into  one  section,  BXA 
has  eliminated  those  that  are  already 
contained  in  the  FTSR,  or  that  were 
otherwise  unrelated  to  export  controls. 
Section  758.2  provides  new  rules  for 
BXA's  AES  Option  4  approval  process. 
Commenters  asked  that  this  be  added  to 
the  final  regulation.  Section  758.3 
clarifies  and  consolidates  provisions 
relating  to  the  responsibilities  of  the 
parties,  and  §  758.4  consolidates,  but 
does  not  significantly  change, 
provisions  concerning  the  use  of  an 
export  license.  Section  758.4,  which 
contained  very  specific  provisions 
relating  to  conformity  of  documents,  has 
been  greatly  simplified  in  the  interest  of 
flexibility,  and  moved  to  section  758.5. 
Former  sections  758.5  (general 
destination  control  requirements)  and 
§  758.6  (destination  control  statement) 
have  been  combined  and  reduced  to  one 
paragraph  at  §  758.6. 

Lastly,  section  762.7  is  amended  to 
add  language  that  clarifies  that  BXA  has 
legal  authority  to  issue  subpoenas 
requiring  individuals  to  appear  and 
testify  during  the  investigatory  phase  of 
an  export  case.  The  authority  for  this  is 
found  in  both  the  Export  Ad^nistration 
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Act  of  1979  in  section  12(a)(1),  and  in 
the  International  Emergency  Economic 
Powers  Act  in  section  1702(a)(2). 

The  Census  Bureau  initially 
published  a  notice  of  proposed 
rulemaking  as  to  who  goes  in  block  1(a) 
of  the  SED  in  the  Federal  Register  on 
August  6,  1998  (63  FR  41979).  As  a 
result  of  comments  received  on  that 
proposed  rulemaking  and  subsequent 
discussions  with  the  Bureau  of  Export 
Administration  (BXA),  the  Census 
Bureau  decided  to  issue  a 
supplementary  notice  of  proposed 
rulemaking  to  address  the  issues  raised 
during  the  conunent  period  and  to 
further  clarify  provisions  contained  in 
that  notice  of  proposed  rulemaking.  The 
Census  Bureau  published  a 
supplementary  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  4,  1999  (64  FR  53861).  BXA 
also  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Registn'  on 
October  4.  1999  (64  FR  53854)  revising 
the  Export  Administration  Regulations 
(EAR)  regarding  the  responsibilities  of 
the  parties  to  an  export  transaction, 
routed  export  transactions,  Shipper's 
Export  Declarations,  and  export 
clearance.  Before  and  after  the 
publication  of  those  notices  in  the 
Federal  Register,  both  the  Census 
Bureau  and  BXA  participated  in 
numerous  meetings,  conferences,  and 
seminars  with  the  trade  community  to 
gain  an  understanding  of  business 
issues,  and  to  more  clearly  explain  the 
provisions  of  the  proposed  rules. 

Respon.se  to  Comments 

BX^\  received  twenty-eight  (28) 
comments  on  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  October  4,  1999  (64  FR 
53861).  BXA  revised  certain  provisions 
in  the  final  rule  to  address  the  concerns 
of  the  respondents  and  to  more  clearly 
explain  the  requirements.  The  major 
concerns  addressed  in  the  comments 
and  BXA's  response  are  as  follows: 

1.  Requirement  to  put  the  Export 
Control  Classification  Number  (ECCN) 
on  the  SED  or  AES  record  whenever 
exporting  an  item  that  is  listed  on  the 
Commerce  Control  List.  Commenters 
expressed  concern  this  requirement 
would  be  very  burdensome.  These 
commenters  explained  the  greater 
administrative  burden  in  terms  of 
having  to  report  ECCNs  subject  only  to 
Anti-terrorism  (AT)  controls  even  when 
the  ultimate  destination  is  a  non- 
terrorism  supporting  country.  BXA  also 
received  comments  supporting  the 
proposed  ECCN  requirement,  because  of 
the  vital  importance  of  the  ECCN  both 
to  Govenunent  agencies  such  as  the  U.S. 
Customs  Service,  and  to  the  business 


community  as  a  foimdation  for  making 
correct  license  determinations.  In  fact, 
one  company  suggested  that  BXA 
expand  the  requirement  to  include 
requiring  the  ECCN  on  the  invoice  and 
bill  of  lading  in  order  to  provide 
information  to  the  foreign  principal  for 
reexport  purposes.  In  response  to  the 
comments,  BXA  narrowed  the  scope  of 
the  ECCN  requirement  in  the  final  rule 
so  that  exporters  only  have  to  report  the 
ECCN  on  the  SED  or  AES  record  for 
items  exported  under  a  license  or 
License  Exception,  and  "No  License 
Required"  (NLR)  shipments  of  items 
having  a  reason  for  control  other  than 
anti-terrorism  (AT).  The  only  exception 
to  this  requirement  would  be  for  items 
temporarily  in  the  United  States 
meeting  the  provisions  of  License 
Exception  TMP,  under  §  740.9(b)(3)  of 
the  EAR. 

2.  Clarify  the  writing  required  from 
the  foreign  principal  party  in  interest  in 
routed  transactions  to  permit  its  agent 
to  become  the  "exporter. "  Some 
commenters  wanted  clarification  as  to 
what  the  wnriting  should  include.  Others 
wanted  to  know  if  the  Incoterm  "EXW" 
would  be  sufficient  for  the  writing.  One 
commenter  expressed  support  for  an 
express  writing,  as  opposed  to 
Incoterms,  because  of  the  lack  of 
understanding  of  the  Incoterms  among 
small  and  medium  size  exporters,  who 
typically  hire  clerks  to  comply  with 
export  regulations.  In  response  to  these 
concerns,  BXA  has  included  in  this 
preamble  an  example  of  an  acceptable 
writing.  This  example  is  similar  to  the 
language  that  describes  the  buyer's 
responsibiltiy  for  export  licenses  in  the 
Incoterms  2000  publication.  BXA's 
sample  writing  would  be  signed  by  the 
foreign  principal  party  in  interest,  and 
reads,  "I  imdertake  to  determine  any 
export  license  requirements,  to  obtain 
any  export  license  or  other  official 
authorization,  and  to  carry  out  any 
customs  formalities  for  the  export  of  the 
goods."  This  is  just  an  example  of  a 
writing.  No  doubt  the  exporting 
community  will  use  good  judgement  in 
determining  the  extensiveness  of  the 
writing  it  chooses  to  use,  by  considering 
the  strategic  applications  and 
capabilities  of  the  item  being  exported, 
its  level  of  relationship  with  the  foreign 
principal  party  in  interest,  and  the 
foreign  principal's  knowledge  of  U.S. 
export  laws.  The  format  or  language  is 
not  the  most  important  part  of  the 
writing  requirement.  The  most 
important  aspect  of  the  writing  is  that  it 
reflects  an  agreement  between  the 
principals  concerning  their  specific 
roles  in  determining  the  license 


requirements  and  obtaining  any  license 
that  is  required. 

Some  specific  questions  were 
submitted  by  some  commenters  about 
the  writing. 

1.  Question:  May  one  writing  cover 
multiple  transactions  between  the  same 
principals? 

Answer:  Yes,  and  this  has  been 
clarified  in  this  final  rule. 

2.  Question:  In  a  routed  transaction 
that  is  supported  hv  an  assumption  of 
responsibility  in  writing,  must  the  U.S. 
principal  party  in  interest  also  obtain  a 
writing  from  the  U.S.  agent  of  the 
foreign  principal  party  in  interest  stating 
that  the  agent  has  assumed  export 
compliance  responsibilities  on  behalf  of 
the  foreign  principal  party  in  interest? 

Answer:  While  the  EAR  do  not  require 
the  U.S.  principal  party  in  interest  to 
obtain  a  writing  from  the  agent  to 
establish  its  export  compliance  role,  it 
would  be  a  good  business  practice  to 
confirm  the  agent's  responsibilities. 

3.  The  liability  of  the  U.S.  principal 
party  in  interest  when  complying  with 
the  information  sharing  requirement. 
Several  commenters  were  concerned 
about  the  liability  that  may  accrue  to  the 
U.S.  principal  party  in  interest  in  a 
routed  tran.saction  when  it  gives  the 
foreign  principal  party  in  interest  or  its 
agent  the  Export  Control  Classification 
Number  (ECCN).  technical 
specifications  of  an  item,  or  other 
information  related  to  license 
determination.  This  final  rule  does  not 
change  the  current  standards  of  liability 
as  thev  apply  to  provision  of 
information.  The  foreign  principal  party 
in  interest  or  its  authorized  agent  is 
responsible  for  ensuring  that  the  export 
complies  with  all  applicable 
requirements  of  the  EAR,  including,  as 
necessary,  the  accuracy  of  the  product 
classification.  If  the  foreign  principal 
party  in  interest  has  reason  to  doubt  the 
accuracy  of  the  ECCN  provided,  is 
luiclear  about  the  classification  of  the 
item  based  on  the  technical 
specifications  provided  or  has  questions 
about  any  other  aspect  of  export  control 
requirements,  the  foreign  principal 
party  in  interest  must  make  inquiries 
and  take  appropriate  action  to  ensure 
compliance  with  the  EAR. 

Some  companies  expressed  concern 
about  requests  for  information  that  is 
readily  available  from  other  sources, 
proprietary,  not  in  the  possession  of  the 
U.S.  principal  party  in  interest,  or  not 
available.  In  addition  to  the  availability 
concern,  some  companies  were 
concerned  about  the  cost  of  complying 
with  information  sharing  requests.  BXA 
has  not  made  any  changes  in  the  final 
rule  in  this  regard,  as  the  U.S.  principal 
is  generally  in  a  better  position  to  obtain 
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the  ECCN  or  technical  specifications 
than  the  foreign  principal  or  its  agent. 
There  is  no  requirement  to  go  beyond 
the  information  necessary  to  classify  the 
item  according  to  the  technical 
parameters  of  the  CCL.  BXA  believes 
that  all  these  concerns  are  better  dealt 
with  in  the  business  environment 
among  the  principals,  rather  than  by 
regulation. 

4.  Requirement  for  the  licensee  to 
obtain  written  acknowledgment  of 
license  conditions,  when  it  is  required 
per  condition  on  the  license.  Some 
companies  are  concerned  that  BXA 
licensing  officers  will  overuse  this 
condition.  Several  individua'«  suggested 
a  notification  requirement  instead  of  a 
notification  and  acknowledgment 
combination.  The  practice  of  including 

a  condition  for  the  licensee  to  notify  a 
particular  party  or  parties  of  the 
conditions  on  a  license  or  in  some  case 
obtain  an  acknowledgment  of  this 
notification  has  been  in  use  for  many 
years  by  BXA.  This  rule  simply  adds  the 
practice  to  the  regulations,  for 
transparency. 

One  individual  expressed  concern 
that  it  would  be  unclear  as  to  what 
constitutes  compliance  if  the  licensee 
were  required  to  notify  all  end-users  of 
conditions  in  a  situation  where  the 
ultimate  consignee  was  a  distributor. 
Applicants  must  remember  that 
conditions  may  be  negotiated  between 
BXA  and  the  applicant.  Moreover,  if  an 
applicant  receives  a  license,  but  is  not 
comfortable  with  the  conditions,  the 
applicant  may  choose  not  to  proceed 
with  the  transaction. 

5.  Effective  date  of  publication.  There 
is  some  industry  concern  about  the 
effective  date  of  these  provisions,  as  it 
may  take  some  time  to  reprogram 
automated  processes,  provide  training  to 
personnel,  and  create  new  compliance 
procedures  within  export  management 
systems.  BX.^  believes  that  a  90  day 
"grace  period"  will  give  adequate  time 
to  the  exporting  community  to  ensure 
compliance  with  the  rules  set  forth  in 
this  regulation. 

6.  Clarify-  conformity^  of  documents 
provisions.  Several  commenters  stated 
their  belief  that  BXA's  new  definition  of 
"exporter",  coupled  with  the  Bureau  of 
Census"  new  requirement  for  the  U.S. 
principal  party  in  interest  to  be  placed 
in  block  1(a)  of  the  SED  or  in  the 
"exporter"  block  of  the  AES  record,  was 
confusing  to  some  commenters.  They 
expressed  concern  over  the  fact  the 
"exporter"  for  EAR  purposes  may  not  be 
the  person  in  the  "exporter"  block  of  the 
SED  or  AES  record.  Some  commenters 
came  to  the  conclusion  that  the  different 
definitions  of  "exporter"  might  impact 
the  conformity  of  documents 


requirement  contained  in  §  758.5(b)  of 
the  EAR.  To  alleviate  the  confusion  and 
the  conformity  of  document  conflict 
caused  by  BXA's  and  Census'  different 
definitions  of  the  term  "exporter," 
Census  will  be  revising  the  SED  and 
AES  record  to  remove  the  term 
"exporter"  ft'om  blocks  la,  lb,  and  the 
AES  record,  and  replacing  it  with  the 
term  "U.S.  Principal  Party  in  hiterest." 
Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  hitemational 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  extended  by 
Presidential  notice  of  August  10,  1999 
(64  FR  44101)  (August  13,  1999). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  collections  that 
have  been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
numbers  0694-0038,  and  0694-0096. 
This  rule  contains  collections  that  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers:  0607-0152,  0694-0040,  0694- 
0094.  0694-0095,  0694-0097,  0694- 
0088,  and  0694-0120.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (see  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  jin 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 


Therefore,  this  regiilation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  732 

Administrative  practice  and 
procedure,  Advisory  committees. 
Exports,  Foreign  trade.  Reporting  and  , 
recordkeeping  requirements.  Strategic 
and  critical  materials. 

15  CFR  Parts  740.  743.  748.  750,  752. 
758,  and  772 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade, 
Reporting  and  Recordkeeping 
requirements. 


15  CFR  Part  762 

Administrative  practice  and 
procedure.  Business  and  industry. 
Confidential  business  information. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  774 

Exports,  Foreign  trade. 

Accordingly,  parts  732,  740,  743,  748, 
750,  752,  758,  762,  772,  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
parts  758  and  762  continues  to  read  as 
follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  ef  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
10,  1999,  3  CFR,  1999  Comp.,  p.  302. 

2.  The  authority  citation  for  15  CFR 
parts  732,  748,  752,  and  772  continues 
to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026.  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10,  1999,  3  CFR,  1999  Comp.,  p. 
302. 

3.  The  authority  citation  for  15  CFR 
part  740  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10,  1999,  3  CFR,  1999  Comp.,  p. 
302. 

4.  The  authority  citation  for  15  CFR 
part  743  continues  to  read  as  follows: 
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Authority:  50  U.S.C.  app.  2401  et  seq;  50 
U.S.C.  1701  et  seq:  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
10,  1999,  3  CFR,  1999  Comp.,  p.  302. 

5.  The  authority  citation  for  15  CFR 
part  750  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  12981,  60 
FR  62980,  3  CFR,  1997  Comp.,  p.  60;  E.O. 
13026.  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10.  1999,  3  CFR,  1999 
Comp..  p.  302. 

6.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c.  22  U.S.C.  3201  et  seq..  22  U.S.C.  6004; 
30  U.S.C.  185{s).  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp.,  p.  917;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10.  1999.  3  CFR,  1999 
Comp.,  p.  302. 

7.  Parts  740  through  772  are  amended 
by  revising  the  phrase  "U.S.  exporter" 
to  read  "exporter"  in  the  following 
places: 

a.  §  740.9{a)(2)(iii)  last  sentence; 

b.§740.10(b)(3){ii)(C); 

c.§  743.1(b); 

d.  §748.11(e)(4)(ii)(l); 

e.  Supplement  No.  3  to  part  748, 
"BXA-711,  Statement  By  ultimate 
consignee  and  Purchaser  Instructions", 
Block  8;  and 

f.  Supplement  No.  3  to  part  752, 
"Instructions  on  Completing  Form 
BXA-752  'Statement  by  Consignee  in 
Support  of  Special  Comprehensive 
License'-A".  Block  5. 

PART  732— [AMENDED] 

8.  Section  732.5  is  revised  to  read  as 
follows: 

§  732  5     Steps  regarding  Shipper's  Export 
Declaration.  Destination  Control 
Statements,  and  recordkeeping. 

UJ  Step  27.  Shippur  s  Export 
Declaration  (SED)  or  Automated  Export 
System  (AES)  record.  Exporters  or 
agents  authorized  to  complete  the 
Shipper's  Export  Declaration  (SED).  or 
to  file  SED  information  electronically 
using  the  Automated  Export  System 
(AES).  should  review  §  758.1  of  the  EAR 
to  determine  when  an  SED  is  required 
and  what  export  control  information 
should  be  entered  on  the  SED  or  AES 
record.  More  detailed  information  about 
how  to  complete  an  SED  or  file  the  SED 
information  electronically  using  AES 
may  be  found  in  the  Bureau  of  Census 
Foreign  Trade  Statistics  Regulations 
(FTSR)  at  15  CFR  part  30.  Reexporters 


and  firms  exporting  from  abroad  may 
skip  Steps  27  through  29  and  proceed 
directly  to  §  732.6. 

(1)  Entering  license  authority.  You 
must  enter  the  correct  license  authority 
for  your  export  on  the  SED  or  AES 
record  (License  number.  License 
Exception  symbol,  or  No  License 
Required  designator  "NLR")  as 
appropriate.  See  §  758.1(g)  of  the  EAR 
and  15  CFR  30.7(m)  of  the  FTSR. 

(i)  License  number  and  expiration 
date.  If  you  are  exporting  under  the 
authority  of  a  license,  you  must  enter 
the  license  number  on  the  SED  or  AES 
record.  The  expiration  date  must  be 
entered  on  paper  versions  of  the  SED 
only. 

(ii)  License  Exception.  If  you  are 
exporting  under  the  authority  of  a 
License  Exception,  you  must  enter  the 
correct  License  Exception  symbol  (e.g., 
LVS.  CBS,  CIV)  on  the  SED  or  AES 
record.  See  §  740.1  and  §  740.2  of  the 
EAR. 

(iii)  NLR.  If  you  are  exporting  items 
for  which  no  license  is  required,  you 
must  enter  the  designator  NLR.  You 
should  use  the  NLR  designator  in  two 
circiunstances:  first,  when  the  items  to 
be  exported  are  subject  to  the  EAR  but 
not  listed  on  the  Commerce  Control  List 
(CCL)  (i.e.,  items  that  are  classified  as 
EAR99),  and  second,  when  the  items  to 
be  exported  are  listed  on  the  CCL  but  do 
not  require  a  license.  Use  of  the  NLR 
designator  is  also  a  representation  that 
no  license  is  required  under  any  of  the 
General  Prohibitions  set  forth  in  part 
736  of  the  EAR. 

(2)  Item  description.  You  must  enter 
an  item  description  identical  to  the  item 
description  on  the  license  when  a 
license  is  required,  or  enter  an  item 
description  sufficient  in  detail  to  permit 
review  by  the  U.S.  Government  and 
verification  of  the  Schedule  B  Number 
(or  Harmonized  Tariff  Schedule 
number)  for  License  Exception 
shipments  or  shipments  for  which  No 
License  is  Required  (NLR).  See 

§  758.1(g)  of  the  EAR;  and  15  CFR 
30.7(1)  of  the  FTSR. 

(3)  Entering  the  ECCN.  You  must  enter 
the  correct  Export  Control  Classification 
Number  (ECCN)  on  the  SED  or  AES 
record  for  all  licensed  and  License 
Exception  shipments,  and  "No  License 
Required"  (NLR)  shipments  of  items 
having  a  reason  for  control  other  than 
anti-terrorism  (AT).  The  only  exception 
to  this  requirement  would  be  the  return 
of  unwanted  foreign  origin  items, 
meeting  the  provisions  of  License 
Exception  TMP.  under  §  740.9(b)(3).  See 
§  758.1(g)  of  the  EAR. 

(b)  Step  28:  Destination  Control 
Statement.  The  Destination  Control 
Statement  (DCS)  must  be  entered  on  the 


invoice  and  on  the  bill  of  lading,  air 
waybill,  or  other  export  control 
document  that  accompanies  the 
shipment  from  its  point  of  origin  in  the 
United  States  to  the  ultimate  consignee 
or  end-user  abroad.  The  person 
responsible  for  preparation  of  those 
documents  is  responsible  for  entry  of 
the  DCS.  The  DCS  is  required  for  all 
exports  from  the  United  States  of  items 
on  the  Commerce  Control  List  and  is  not 
required  for  items  classified  as  EAR99, 
unless  the  export  may  be  made  under 
License  Exception  BAG  or  GFT  (see  part 
740  of  the  EAR).  Reexporters  should 
review  §  752.15  of  the  EAR  for  DCS 
requirements  when  using  a  Special 
Comprehensive  License;  otherwise.  DCS 
requirements  do  not  apply  to  reexports. 
See  §  758.6  of  the  EAR. 

(c)  Step  29:  Recordkeeping.  Records  of 
transactions  subject  to  the  EAR  must  be 
maintained  for  five  years  in  accordance 
with  the  recordkeeping  provisions  of 
part  762  of  the  EAR. 

§732.6    [Amended] 

9.  Section  732.6  is  amended  by: 

a.  Revising  the  citation  "§  758.2"  to 
read  "§  758.4"  in  paragraph  (a);  and 

b.  Revising  the  citation  "§  758.4"  to 
read  "§  758.1"  in  paragraph  fb). 

PART  740— {AMENDED! 

§740  1     [Amended! 

10.  Section  740.1  is  amended  by 
revising: 

a.  The  phrase  "requirements  of 

§  758.5  and  §  758.6  of  the  EAR."  in 
paragraph  (e)  to  read  "requirements  of 
§  758.6  ofthe  EAR.";  and 

b.  Paragraph  (d)  to  read  as  follows: 
§740.1     Introduction. 


(d)  Shipper's  Export  Declaration  or 
Automated  Export  System  (AES)  record. 
You  must  enter  on  any  required 
Shipper's  Export  Declaration  (SED)  or 
Automated  Export  System  (AES)  record 
the  correct  License  Exception  symbol 
(e.g.,  LVS,  GBS,  CIV)  and  the  correct 
Export  Control  Classification  Number 
(ECCN)  (e.g.,  4A003,  5A002)  for  all 
shipments  of  items  exported  under  a 
License  Exception.  Items  temporarily  in 
the  United  States  meeting  the  provisions 
of  License  Exception  TMP,  under 
§  740.9(b)(3),  are  excepted  from  this 
requirement.  See  §  758.1  of  the  EAR  for 
Shipper's  Export  Declaration 
requirements  or  §  758.2  of  the  EAR  for 
Automated  Export  System  (AES) 
requirements. 
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§740.7     [Amended] 

11.  Section  740.7  is  amended  by 
revising  the  citation  "758.6(a)(ii)"  to 
read  "758.6"  in  paragraph  (e)(2). 

PART  748— [AMENDED] 

12.  Section  748.4  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 

as  foHnwc- 

§748.4     Basic  guidance  related  to  applying 
for  a  license. 

(aj  License  applicant.  (1)  Export 
transactions.  Only  a  person  in  the 
United  States  may  apply  for  a  license  to 
export  items  from  the  United  States.  The 
applicant  must  be  the  exporter,  who  is 
the  U.S.  principal  party  in  interest  with 
the  authority  to  determine  and  control 
the  sending  of  items  out  of  the  United 
States,  except  for  Encryption  License 
Arrangements  (ELA)  (see  §  750.7(d)  of 
the  EAR).  See  definition  of  "exporter" 
in  part  772  of  the  EAR. 

(2)  Routed  export  transactions.  The 
U.S.  principal  party  in  interest  or  the 
duly  authorized  U.S.  agent  of  the  foreign 
principal  party  in  interest  may  apply  for 
a  license  to  export  items  from  the 
United  States.  Prior  to  submitting  an 
application,  the  agent  that  applies  for  a 
license  on  behalf  of  the  foreign  principal 
party  in  interest  must  obtain  a  power  of 
attorney  or  other  v^itten  authorization 
from  the  foreign  principal  party  in 
interest.  See  §  758.3(b)  and  (d)  of  the 
EAR. 

(3)  Reexport  transactions.  The  U.S.  or 
foreign  principal  party  in  interest,  or  the 
duly  authorized  U.S.  agent  of  the  foreign 
principal  party  in  interest,  may  apply 
for  a  license  to  reexport  controlled  items 
from  one  country  to  another.  Prior  to 
submitting  an  application,  an  agent  that 
applies  for  a  license  on  behalf  of  a 
foreign  principal  party  in  interest  must 
obtain  a  power-of-attomey  or  other 
wTitten  authorization  from  the  foreign 
principal  party  in  interest,  unless  there 
is  a  preexisting  relationship  by 
ownership,  control,  position  of 
responsibility  or  affiliation.  See  power- 
of-attomey  requirements  in  paragraph 
(b)(2)  of  this  section. 

(b)  Disclosure  of  parties  on  license 
applications  and  the  power  of  attorney. 
(1)  Disclosure  of  parties.  License 
applicants  must  disclose  the  names  and 
addresses  of  all  parties  to  a  transaction. 
When  the  applicant  is  the  U.S.  agent  of 
the  foreign  principal  party  in  interest, 
the  applicant  must  disclose  the  fact  of 
the  agency  relationship,  and  the  name 
and  address  of  the  agent's  principal.  If 
there  is  any  doubt  about  which  persons 
should  be  named  as  parties  to  the 
transaction,  the  applicant  should 
disclose  the  names  of  all  such  persons 


and  the  functions  to  be  performed  by 
each  in  Block  24  (Additional 
Information)  of  the  BXA-748P 
Muhipm-pose  Application  form.  Note 
that  when  the  foreign  principal  party  in 
interest  is  the  ultimate  consignee  or 
end-user,  the  name  and  address  need 
not  be  repeated  in  Block  24.  See  "Parties 
to  the  transaction"  in  §  748.5. 

(2)  Power  of  attorney  or  other  written 
authorization,  (i)  Requirement.  An  agent 
must  obtain  a  power  of  attorney  or  other 
written  authorization  from  the  principal 
party  in  interest,  unless  there  is  a 
preexisting  relationship  by  ownership, 
control, 'position  of  responsibility  or 
affiliation,  prior  to  preparing  or 
submitting  an  application  for  a  license, 
when  acting  as  either: 

(A)  An  agent,  applicant,  hcensee  and 
exporter  for  a  foreign  principal  party  in 
interest  in  a  routed  transaction;  or 

(B)  An  agent  who  prepares  an 
application  for  export  on  behalf  of  a 
U.S.  principal  party  in  interest  who  is 
the  actual  applicant,  licensee  and 
exporter  in  an  export  transaction. 

(ii)  Application.  When  completing  the 
BXA-748P  Multipurpose  Application 
Form,  Block  7  (documents  on  file  with 
applicant)  must  be  marked  "other"  and 
Block  24  (Additional  information)  must 
be  marked  "748.4(b)(2)"  to  indicate  that 
the  power  of  attorney  or  other  written 
authorization  is  on  file  with  the  agent. 
See  §  758.3(d)  for  power,  of  attorney 
requirement,  and  see  also  part  762  of  the 
EAR  for  recordkeeping  requirements. 
***** 

13.  Section  748.5  is  revised  to  read  as 
follows: 

§  748.5    Parties  to  the  transaction. 

The  following  parties  may  be  entered 
on  the  BXA-748P  Multipurpose 
Application  Form  or  electronic 
equivalent.  The  definitions,  which  also 
appear  in  part  772  of  the  EAR,  are  set 
out  here  for  your  convenience  to  assist 
you  in  filling  out  your  application 
correctly. 

(a)  Applicant.  The  person  who  applies 
for  an  export  or  reexport  license,  and 
who  has  the  authority  of  a  principal 
party  in  interest  to  determine  and 
control  the  export  or  reexport  of  items. 
See  §  748.4(a)  and  definition  of 
"exporter"  in  part  772  of  the  EAR. 

(b)  Other  party  authorized  to  receive 
license.  The  person  authorized  by  the 
applicant  to  receive  the  license.  If  a 
person  and  address  is  listed  in  Block  15 
of  the  BXA-748P  Multipurpose 
Application  Form  or  the  electronic 
equivalent,  the  Bureau  of  Export 
Administration  will  send  the  license  to 
that  person  instead  of  the  applicant. 
Designation  of  another  party  to  receive 


the  license  does  not  alter  the 
responsibilities  of  the  applicant, 
licensee  or  exporter. 

(c)  Purchaser.  The  person  abroad  who 
has  entered  into  the  transaction  to 
purchase  an  item  for  deliver>'  to  the 
ultimate  consignee.  In  most  cases,  the 
purchaser  is  not  a  bank,  forwarding 
agent,  or  intermediary.  The  purchaser 
and  ultimate  consignee  may  be  the  sjime 
entity. 

(d)  Intermediate  consignee.  The 
person  that  acts  as  an  agent  for  a 
principal  party  in  interest  and  takes 
possession  of  the  items  for  the  purpose 
of  effecting  delivery  of  the  items  to  the 
ultimate  consignee.  The  intermediate 
consignee  may  be  a  bank,  forwarding 
agent,  or  other  person  who  acts  as  an 
agent  for  a  principal  party  in  interest. 

(e)  Ultimate  consignee.  The  principal 
party  in  interest  located  abroad  who 
receives  the  exported  or  reexported 
items.  The  ultimate  consignee  is  not  a 
forivarding  agent  or  other  intermediary, 
but  may  be  the  end-user. 

(f)  End-user.  The  person  abroad  that 
receives  and  ultimately  uses  the 
exported  or  reexported  items.  The  end- 
user  is  not  a  forwarding  agent  or 
intermediary,  but  may  be  the  purchaser 
or  ultimate  consignee. 

PART  750— [AMENDED] 

14.  Section  750.7  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§750.7    Issuance  of  licenses. 

***** 

(d)  Responsibility  of  the  licensee.  The 
person  to  whom  a  license  is  issued  is 
the  licensee.  In  export  transactions,  the 
exporter  must  be  the  licensee,  and  the 
exporter-licensee  is  responsible  for  the 
proper  use  of  the  license,  and  for  all 
terms  and  conditions  of  the  license, 
except  to  the  extent  that  certain  terms 
and  conditions  are  directed  toward 
some  other  party  to  the  transaction.  In 
the  case  of  Encryption  License 
Agreements  (ELA),  the  licensee  may  not 
necessarily  be  the  exporter  or 
reexporter.  In  this  case,  the  authorized 
user  of  the  ELA  is  responsible  for  proper 
use  of  the  license,  and  for  all  terms  and 
conditions  of  the  license,  except  to  the 
extent  that  certain  terms  and  conditions 
are  directed  toward  some  other  party  to 
the  transaction.  In  reexport  or  routed 
export  transactions,  a  U.S.  agent  acting 
on  behalf  of  a  foreign  principal  party  in 
interest  may  be  the  licensee;  in  these 
cases,  both  the  agent  aud  the  foreign 
principal  party  in  interest,  on  whose 
behalf  the  agent  has  acted,  are 
responsible  for  the  use  of  the  license, 
and  for  all  terms  and  conditions  of  the 
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license,  except  to  the  extent  that  certain 
terms  and  conditions  are  directed 
toward  some  other  party  to  the 
transaction.  It  is  the  licensee's 
responsibility  to  communicate  the 
specific  license  conditions  to  the  parties 
to  whom  those  conditions  apply.  In 
addition,  when  required  by  the  license, 
the  licensee  is  responsible  for  obtaining 
written  acknowledgment{s)  of  receipt  of 
the  conditions  from  the  party(ies)  to 
whom  those  conditions  apply. 


PART  752— {AMENDED] 

§752.15    [Amended) 

15.  Section  752.15  is  amended  by 
revising  the  citation  "§  758.3"  to  read 
"§  758.1"  in  paragraph  (a)  introductory 
text. 

PART  758— {AMENDED] 

16.  Part  758  is  amended  by  revising 
sections  758.1  through  758.6,  to  read  as 
follows: 

PART  758— EXPORT  CLEARANCE 
REQUIREMENTS 

§758,1  The  Shippef's  Export  Declaration 
(SED)  or  Automated  Export  System  (AES) 
record. 

laj  The  Shipper  s  Export  Declaration 
(SED)  or  Automated  Export  System 
(AES)  record.  The  SED  (Form  7525-V, 
Form  7525-V- Alt,  or  Automated  Export 
System  record)  is  used  by  the  Bureau  of 
Census  to  collect  trade  statistics  and  by 
the  Bureau  of  Export  Administration  for 
export  control  purposes.  The  SED  or 
AES  record  collects  basic  information 
such  as  the  names  and  addresses  of  the 
parties  to  a  transaction;  the  Export 
Control  Classification  Number  (ECCN) 
(when  required),  the  Schedule  B 
number  or  Harmonized  Tariff  Schedule 
number,  the  description,  quantity  and 
value  of  the  items  exported;  and  the 
license  authority  for  the  export.  The 
SED  or  the  .\ES  electronic  equivalent  is 
a  statement  to  the  United  States 
Government  that  the  transaction 
occurred  as  described. 

(b)  When  an  SED  or  AES  record  is 
required.  Except  when  the  export  of 
items  subject  to  the  EAR  is  to  take  place 
electronically  or  in  an  otherwise 
intangible  form,  you  must  file  an  SED  or 
AES  record  with  the  United  States 
Government  for  items  subject  to  the 
EAR,  including  exports  by  U.S.  mail,  in 
the  following  situations: 

(1)  For  all  exports  of  items  subject  to 
the  EAR  that  are  destined  to  Cuba,  ban, 
Iraq,  Libya,  North  Korea,  Serbia  (except 
Kosovo),  Sudan,  or  Syria,  regardless  of 
value  (see  15  CFR  30.55(h)  of  the  FTSR); 
and 


(2)  For  all  exports  of  items  subject  to 
the  EAR  that  are  authorized  under  a 
license,  regardless  of  value,  or 
destination; 

(3)  For  all  exports  of  commodities  and 
mass  market  software  subject  to  the  EAR 
that  are  authorized  under  a  License 
Exception  or  under  NLR,  when  the 
value  of  the  commodities  or  mass 
meirket  software  classified  under  a 
single  Schedule  B  Number  (or 
Harmonized  Tariff  Schedule  number)  is 
over  $2,500,  except  as  exempted  by  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  in  15  CFR  part  30  and  referenced 
in  paragraph  (c)  of  this  section;  ' 

(4)  For  all  exports  of  items  subject  to 
the  EAR  that  will  be  transshipped 
through  Canada  to  a  third  destination, 
where  the  export  would  require  an  SED 
or  AES  record  or  license  if  shipped 
directly  to  the  final  destination  from  the 
United  States  (see  15  CFR  30.58(c)  of  the 
FTSR). 

Note  to  paragraph  (b):  In  addition  to  the 
Shipper's  Export  Declaration  for  exports,  the 
Bureau  of  Census  Foreign  Trade  Statistics 
Regulations  provide  for  a  specific  Shipper's 
Export  Declaration  for  In-Transit  Goods 
(Form  7513).  See  15  CFR  30.3  and  30.8  of  the 
FTSR. 

(c)  Exemptions.  A  complete  list  of 
exemptions  from  the  SED  or  AES  filing 
requirement  is  set  forth  in  the  FTSR. 
Some  of  these  FTSR  exemptions  have 
elements  in  common  with  certain  EAR 
License  Exceptions.  An  FTSR 
exemption  may  be  narrower  than  a 
License  Exception.  The  following 
references  are  provided  in  order  to 
direct  you  to  the  FTSR  exemptions  that 
relate  to  EAR  License  Exceptions: 

(1)  License  Exception  Baggage  (BAG), 
as  set  forth  in  §  740.14  of  the  EAR.  See 
15  CFR  30.56  of  the  FTSR; 

(2)  License  Exception  Gift  Parcels  and 
Humanitarian  Donations  (GFT),  as  set 
forth  in  §  740.12  of  the  EAR.  See  15  CFR 
30.55(g)  of  the  FTSR; 

(3)  License  Exception  Aircraft  and 
Vessels  (AVS),  as  set  forth  in  §  740.15  of 
the  EAR.  See  15  CFR  30.55(1)  of  the 
FTSR; 

(4)  License  Exception  Governments 
and  International  Organizations  (GOV), 
as  set  forth  in  §  740.11  of  the  EAR.  See 
15  CFR  30.53  of  the  FTSR; 

(5)  License  Exception  Technology  and 
Software  Under  Restriction  (TSR),  as  set 
forth  in  §  740.6  of  the  EAR.  See  15  CFR 
30.55(n)oftheFTSR;or 

(6)  License  Exception  Temporary 
Imports,  Exports,  and  Reexports  (TMP) 
"tools  of  trade",  as  set  forth  in 

§  740.9(a)(2)(i)  of  the  EAR.  See  15  CFR 
30.56(b)  of  the  FTSR. 

(d)  Notation  on  export  documents  for 
exports  exempt  from  SED  or  AES  record 
requirements.  When  an  exemption  from 


filing  the  Shipper's  Export  Declaration 
or  Automated  Export  System  record 
applies,  the  export  authority  (License 
Exception  or  NLR)  of  all  the  items  must 
be  entered  on  the  loading  document 
(e.g.,  Cargo  Declaration,  manifest,  bill  of 
lading,  (master)  air  waybill)  by  the 
person  responsible  for  preparing  the 
document.  This  requirement  is  intended 
to  parallel  the  Bureau  of  Census 
requirement,  so  that  notations  as  to  the 
basis  for  the  SED  exemption  and  the 
license  authority  are  entered  in  the  same 
place  and  manner  (see  15  CFR  30.21  of 
the  FTSR  for  detailed  requirements). 
The  loading  document  must  be  available 
for  inspection  by  government  officials, 
along  with  the  items,  prior  to  lading  on 
the  carrier. 

(e)  Signing  the  Shipper's  Export 
Declaration  or  transmitting  data  via 
AES.  The  person  who  signs  the  SED 
must  be  in  the  United  States  at  the  time 
of  signing.  The  person  who  transmits 
data  via  AES  must  be  a  certified  AES 
participant  in  accordance  with  15  CFR 
30.60  of  the  FTSR.  The  person  that  signs 
the  SED  or  transmits  data  via  AES, 
whether  exporter  or  agent,  is 
responsible  for  the  truth,  accuracy,  and 
completeness  of  the  SED  or  AES  record, 
except  insofar  as  that  person  can 
demonstrate  that  he  or  she  reasonably 
relied  on  information  furnished  by 
others. 

(f)  The  SED  or  AES  record  is  an  export 
control  document.  The  SED  or  AES 
record  is  a  statement  to  the  U.S. 
Government  The  SED  or  AES  record  is 
an  export  control  document  as  defined 
in  part  772  of  the  EAR  False  statements 
made  thereon  mav  be  a  violation  of 

§  764.2(g)  of  the  EAR  When  an  SED  or 
AES  record  is  presented  to  the  U.S. 
Govenunent.  the  signer  or  filer  of  the 
SED  or  AES  record  represents  the 
following: 

(1)  Export  of  the  items  described  on 
the  SED  or  AES  record  is  authorized 
under  the  terms  and  conditions  of  a 
license  issued  by  BX.^.  is  in  accordance 
with  the  terms  and  conditions  of  a 
License  Exception:  is  authorized  under 
"NLR"  as  no  license  is  required  for  the 
shipment;  or  is  not  subject  to  the  E.\R; 

(2)  Statements  on  the  SED  or  AES 
record  are  in  conformity  with  the 
contents  of  any  license  issued  by  BXA, 
with  the  possible  exception  of  the 
exporter  block  in  routed  transactions; 
and 

(3)  All  information  shown  on  the  SED 
or  AES  record  is  true,  accurate,  and 
complete. 

(g)  Export  control  information  on  the 
SED  or  AES  record.  For  each  item  on  the 
SED  or  AES  record,  you  must  show  the 
license  authority  (License  number, 
License  Exception,  or  No  License 
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Required  (NLR)),  the  Export  Control 
Classification  Number  (ECCN)  (when 
required),  and  the  item  description  in 
the  designated  blocks.  The  item 
description  must  be  stated  in  Commerce 
Control  List  terms.  If  those  terms  are 
inadequate  to  meet  Census  Bureau 
requirements,  the  FTSR  requires  that 
you  give  enough  additional  detail  to 
permit  verification  of  the  Schedule  B 
Number  (or  Harmonized  Tariff  Schedule 
number).  The  FTSR  also  requires 
separate  descriptions  of  items  for  each 
Schedule  B  classification  (or 
Harmonized  Tariff  Schedule  number). 
See  15  CFR  30.6  (separate  SED  or  AES 
records),  §  30.7(1)  (description  of  items) 
and  §  30.9  (separation  of  items  on  the 
SED)  of  the  FTSR. 

(1)  Exports  under  a  license.  When 
exporting  under  the  authority  of  a 
license,  you  must  enter  on  the  SED  or 
-AES  record  the  license  number  and 
expiration  date  (the  expiration  date  is 
only  required  on  paper  versions  of  the 
SED),  the  ECCN,  and  an  item 
description  identical  to  the  item 
description  on  the  license. 

(2)  Exports  under  a  License  Exception. 
You  must  enter  on  any  required  SED  or 
AES  record  the  ECCN  and  the  correct 
License  Exception  symbol  (e.g.,  LVS, 
CBS,  CIV)  for  the  License  Exception(s) 
under  which  you  are  exporting.  Items 
temporarily  in  the  United  States 
meeting  the  provisions  of  License 
Exception  TMP,  under  §  740.9(b)(3),  are 
excepted  from  this  requirement.  See 
also  §  740.1(d)  of  the  EAR. 

(3)  No  License  Required  (MLR) 
exports.  You  must  enter  on  any  required 
SED  or  AES  record  the  "NLR" 
designation  when  the  items  to  be 
exported  are  subject  to  the  EAR  but  not 
listed  on  the  Commerce  Control  List 
[i.e.,  items  are  classified  as  EAR99),  and 
when  the  items  to  be  exported  are  listed 
on  the  CCL  but  do  not  require  a  license. 
In  addition,  you  must  enter  the  correct 
ECCN  on  any  required  SED  or  AES 
record  for  all  items  being  exported 
under  the  NLR  provisions  that  have  a 
reason  for  control  other  than  anti- 
terrorism (AT).  The  designator  "TSPA" 
may  be  used,  but  is  not  required,  when 
the  export  consists  of  technology  or 
software  outside  the  scope  of  the  EAR. 
See  §734.7  through  §734.11  of  the  EAR 
for  TSPA  information. 

(h)  Power  of  attorney  or  other  written 
authorization.  In  a  "power  of  attorney" 
or  other  written  authorization,  authority 
is  conferred  upon  an  agent  to  perform 
certain  specified  acts  or  kinds  of  acts  on 
behalf  of  a  principal. 

(1)  An  agent  must  obtain  a  power  of 
attorney  or  other  written  authorization 
in  the  following  circumstances:    * 


(i)  An  agent  that  represents  a  foreign 
principal  party  in  interest  in  a  routed 
transaction  must  obtain  a  power  of 
attorney  or  other  vmtten  authorization 
that  sets  forth  his  authority;  and 

(ii)  An  agent  that  applies  for  a  license 
on  behalf  of  a  principal  party  in  interest 
must  obtain  a  power  of  attorney  or  other 
vmtten  authorization  that  sets  forth  the 
agent's  authority  to  apply  for  the  license 
on  behalf  of  the  principaJ. 

Note  to  paragraph  fh)(l):  The  Bureau  of 
Census  Foreign  Trade  Statistics  Regulations 
impose  additional  requirements  for  a  power 
of  attorney  or  other  written  authorization. 
See  15  CFR  30.4(e)  of  the  FTSR. 

(2)  This  requirement  for  a  power  of 
attorney  or  other  wnritten  authorization 
is  a  legal  requirement  aimed  at  ensuring 
that  the  parties  to  a  transaction  negotiate 
and  understand  their  responsibilities. 
The  absence  of  a  power  of  attorney  or 
other  written  authorization  does  not 
prevent  BXA  from  using  other  evidence 
to  establish  the  existence  of  an  agency 
relationship  for  purposes  of  imposing 
liability. 

(i)  Submission  of  the  SED  or  AES 
record.  The  SED  or  AES  record  must  be 
submitted  to  the  U.S.  Government  in  the 
manner  prescribed  by  the  Bureau  of 
Census  Foreign  Trade  Statistics 
Regulations  (15  CFR  part  30). 

§  758.2    Automated  Export  System  (AES). 
The  Census  Bureau's  Foreign  Trade 
Statistics  Regulations  (FTSR)  (15  CFR 
30)  contain  provisions  for  filing 
Shipper's  Export  Declarations  (SEDs) 
electronically  using  the  Automated 
Export  System  (AES).  In  order  to  use 
AES,  you  must  apply  directly  to  the 
Census  Bureau  for  certification  and 
approval  through  a  Letter  of  Intent  (see 
15  CFR  30.60(b)  and  Appendix  A  to  part 
30  of  the  FTSR).  Four  AES  filing  options 
are  available  for  transmitting  shipper's 
export  data.  Option  1  is  the  standard 
paper  filing  of  the  SED,  while  the  other 
three  options  are  electronic.  Option  2 
requires  the  electronic  filing  of  all 
information  required  for  export  prior  to 
export  (15  CFR  30.61(a)  and  30.63  of  the 
FTSR);  Option  3  requires  the  electronic 
filing  of  only  specified  data  elements 
prior  to  export,  with  complete 
information  transmitted  within  5 
working  days  of  exportation  (15  CFR 
30.61(b)  and  Appendix  B  of  the  FTSR); 
Option  4  is  only  available  for  approved 
filers  (approval  by  Census  Bureau,  U.S. 
Customs  Service,  BXA  and  other 
agencies)  and  requires  no  information  to 
be  transmitted  prior  to  export,  with 
complete  information  transmitted 
within  10  working  days  of  exportation 
(15  CFR  30.61(c)  and  30.62(c)  of  the 
FTSR). 


(a)  Census'  Option  4  application 
process.  Exporters,  or  agents  applying 
on  behalf  of  an  exporter,  may  apply  for 
Option  4  filing  privileges  by  submitting 
a  Letter  of  Intent  to  the  Census  Bureau 
in  accordance  with  15  CFR  30.60(b)  and 
30.62  of  the  FTSR.  The  Census  Bureau 
will  distribute  the  Letter  of  Intent  to 
BXA  and  other  agencies  participating  in 
the  Option  4  approval  process.  Any 
agency  may  notify  Census  that  an 
applicant  has  failed  to  meet  its 
acceptance  standards,  and  the  Census 
Bureau  will  provide  a  denial  letter  to 
the  applicant  naming  the  denying 
agency.  If  no  agency  denies  the 
application  within  30  days,  nor  requests 
an  extension  of  time  vdthin  30  days,  the 
Census  Bureau  will  provide  the 
applicant  with  an  approval  letter.  See  15 
CFR  30.62(b)  of  the  FTSR. 

(b)  BXA  Option  4  application  process. 
When  AES  filers  wish  to  use  Option  4 
for  exports  of  items  that  require  a  BXA 
license,  those  filers  must  seek  separate 
approval  directly  from  BXA  by 
completing  a  questionnaire  and 
certification.  (Separate  BXA  approval  is 
not  required  for  the  use  of  Option  4  in 
connection  with  exports  that  do  not 
require  a  BXA  license.)  The 
questionnaire  and  certification  should 
be  mailed  to:  U.S.  Department  of 
Commerce,  Bureau  of  Export 
Administration,  The  Office  of 
Enforcement  Analysis,  14th  & 
Pennsylvania  Avenue,  N.W.,  Room 
4065,  Washington,  D.C.  20230. 

(1)  Questionnaire.  The  following 
questions  must  be  answered  based  on 
your  experiences  over  the  past  five 
years.  If  the  answer  to  either  of  the 
questions  is  "yes",  it  must  be  followed 
with  a  full  explanation.  Answering 
"yes"  to  either  of  the  questions  will  not 
automatically  prevent  your  participation 
in  Option  4.  BXA  will  consider  the  facts 
of  each  case  and  any  remedial  action 
you  have  taken  to  determine  whether 
your  reliability  is  sufficient  to 
participate  in  this  program. 

(i)  Have  you  been  charged  with, 
convicted  of,  or  penalized  for,  any 
violation  of  the  EAR  or  any  statute 
described  in  §  766.25  of  the  EAR? 

(ii)  Have  you  been  notified  by  any 
government  official  of  competent 
authority  that  you  are  under 
investigation  for  any  violation  of  the 
EAR  or  any  statute  described  in  §  766.25 
of  the  EAR? 

(2)  Certification.  Each  applicant  must 
submit  a  signed  certification  as  set  forth 
in  this  paragraph.  The  certification  will 
be  subject  to  verification  by  BXA. 

I  (We)  certify  that  1  (we)  have  established 
adequate  internal  procedures  and  safeguards 
to  comply  with  the  requirements  set  forth  in 
the  U.S.  Department  of  Commerce  Export 
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Administration  Regulations  (EAR)  and 
Foreign  Trade  Statistics  Regulations  (FTSR). 
These  procedures  and  safeguards  include 
means  for: 

{i)  Making  a  proper  determination  as  to 
whether  a  license  is  required  for  a  particular 
export: 

(iil  Receipt  of  notification  of  approval  of 
the  export  license,  if  required,  before  the 
export  is  made; 

(iii)  Compliance  with  all  the  terms  and 
conditions  of  the  license,  License  Exception, 
or  NLR  provisions  of  the  EAR  as  applicable; 

(iv)  Return  of  revoked  or  suspended 
licenses  to  BXA  in  accordemce  with 
§  750.8(b)  of  the  EAR,  if  requested: 

(v)  Compliance  with  the  destination 
control  statement  provisions  of  §  758.6  of  the 
EAR; 

(vi)  Compliance  with  the  prohibition 
against  export  transactions  that  involve 
persons  who  have  been  denied  U.S.  export 
privileges;  and 

(vii)  Compliance  with  the  recordkeeping 
requirements  of  part  762  of  the  EAR. 

I  (we)  agree  that  my  (our)  office  records 
and  physical  space  will  be  made  available  for 
inspection  by  the  Bureau  of  the  Census,  BXA, 
or  the  U.S.  Customs  Service,  upon  request. 

(c)  BXA  Option  4  evaluation  criteria. 
BXA  will  consider  the  grounds  for 
denial  of  Option  4  filing  status  set  forth 
in  15  CFR  30.62(b)(2)  of  the  FTSR.  as 
well  as  the  additional  grounds  for  denial 
set  forth  in  this  paragraph. 

(1)  Applicants  have  not  been 
approved  for  Option  4  filing  privileges 
by  the  Census  Bureau  or  other  agency; 

(2)  Applicants  are  denied  persons  (i.e., 
persons  listed  on  the  Denied  Persons 
List  in  Supplement  No.  2  to  Part  764  of 
the  EAR);  or 

(3)  Exports  are  destined  to  the 
countries  designated  by  the  Secretary  of 
State  as  supporters  of  international 
terrorism  under  Section  6(j)  of  the 
Export  Administration  Act  of  1979,  as 
amended.  These  "T-7"'  countries 
currently  include  Iran,  Iraq,  Libya, 
North  Korea,  Cuba,  Sudan,  and  Syria. 

(d)  Contacts  for  assistance.  (1)  For 
additional  information  on  the  AES  in 
general,  please  contact:  Chief  Foreign 
Trade  Division,  U.S.  Census  Bureau, 
(301)  457-2255,  facsimile:  (301)  457- 
2645. 

(2)  For  information  about  BXA's 
Option  4  approval  process  to  use  AES 
Option  4  for  items  subject  to  the  EAR, 
contact:  Director,  Office  of  Enforcement 
Analysis.  Btireau  of  Export 
Administration,  (202)  482-4255, 
facsimile:  (202)  482-0971. 

§  758.3     Responsibilities  of  parties  to  the 
transaction. 

All  parties  that  participate  in 
transactions  subject  to  the  EAR  must 
comply  with  the  EAR.  Parties  are  free  to 
structiu-e  transactions  as  they  wish,  and 
to  delegate  functions  and  tasks  as  they 
deem  necessary,  as  long  as  the 
transaction  complies  with  the  EAR. 


However,  acting  through  a  forwarding  or 
other  agent,  or  delegating  or 
redelegating  authority,  does  not  in  and 
of  itself  relieve  anyone  of  responsibility 
for  compliance  with  the  EAR. 

(a)  Export  transactions.  The  U.S. 
principal  party  in  interest  is  the 
exporter,  except  in  certain  routed 
transactions.  The  exporter  must 
determine  licensing  authority  (License, 
License  Exception,  or  NLR),  and  obtain 
the  appropriate  license  or  other 
authorization.  The  exporter  may  hire 
forwarding  or  other  agents  to  perform 
various  tasks,  but  doing  so  does  not 
necessarily  relieve  the  exporter  of 
compliance  responsibilities. 

(b)  Routed  export  transactions.  All 
provisions  of  the  EAR,  including  the 
end-use  and  end-user  controls  found  in 
part  744  of  the  EAR,  and  the  General 
Prohibitions  foimd  in  part  736  of  the 
EAR,  apply  to  routed  export 
transactions.  The  U.S.  principal  party  in 
interest  is  the  exporter  and  must 
determine  licensing  authority  (License, 
License  Exception,  or  NLR),  and  obtain 
the  appropriate  license  or  other 
authorization,  unless  the  U.S.  principal 
party  in  interest  obtains  from  the  foreign 
principal  party  in  interest  a  writing 
wherein  the  foreign  principal  party  in 
interest  expressly  assumes 
responsibility  for  determining  licensing 
requirements  and  obtaining  license 
authority,  making  the  U.S.  agent  of  the 
foreign  principal  party  in  interest  the 
exporter  for  EAR  purposes.  One  writing 
may  cover  multiple  transactions 
between  the  same  principals.  See 

§  748.4(a)(3)  of  the  EAR. 

Note  to  paragraph  (b):  For  statistical 
purposes,  the  Foreign  Trade  Statistics 
Regulations  (15  CFR  part  30)  have  a  different 
definition  of  "exporter"  from  the  Export 
Administration  Regulations.  Under  the  FTSR 
the  "exporter"  will  always  be  the  U.S. 
principal  party  in  interest.  For  purposes  of 
licensing  responsibility  under  the  EAR,  the 
U.S.  agent  of  the  foreign  principal  party  in 
interest  may  be  the  "exporter"  in  a  routed 
transaction. 

(c)  Information  sharing  requirements. 
In  routed  export  transactions  where  the 
foreign  principal  party  in  interest 
assumes  responsibility  for  determining 
and  obtaining  licensing  authority,  the 
U.S.  principal  party  in  interest  must, 
upon  request,  provide  the  foreign 
principal  party  in  interest  and  its 
forwarding  or  other  agent  with  the 
correct  Export  Control  Classification 
Number  (ECCN),  or  with  sufficient 
technical  information  to  determine 
classification.  In  addition,  the  U.S. 
principal  party  in  interest  must  provide 
the  foreign  principal  party  in  interest  or 
the  foreign  principal's  agent  any 
information  that  it  knows  will  affect  the 


determination  of  license  authority,  see 
§  758.1(g)  of  the  EAR. 

(d)  Power  of  attorney  or  other  written 
authorization.  In  routed  export 
transactions,  a  forwarding  or  other  agent 
that  represents  the  foreign  principal 
party  in  interest,  or  who  applies  for  a 
Ucense  on  behalf  of  the  foreign  principal 
party  in  interest,  must  obtain  a  power  of 
attornev  or  other  written  authnrization 
from  the  foreign  principal  party  in 
interest  to  act  on  its  behalf.  See 
§  748.4(b)(2)  and  §  758. 1(h)  of  the  EAR. 

§758.4    Use  of  export  license. 

(a)  License  valid  for  shipment  from 
any  port  An  export  license  issued  by 
BXA  authorizes  exports  from  any  port  of 
export  in  the  United  States  unless  the 
license  states  otherwise.  Items  that  leave 
the  United  States  at  one  port,  cross 
adjacent  foreign  territory",  and  reenter 
the  United  States  at  another  port  before 
being  exported  to  a  foreign  country,  are 
treated  as  exports  from  the  last  U.S.  port 
of  export. 

(b)  Shipments  against  expiring 
license.  Any  item  requiring  a  license 
that  has  not  departed  from  the  final  U.S. 
port  of  export  by  midnight  of  the 
expiration  date  on  an  export  license 
may  not  be  exported  under  that  license 
tmless  the  shipment  meets  the 
requirements  of  paragraphs  (b)(1)  or  (2) 
of  this  section. 

(1)  BXA  grants  an  extension;  or 

(2)  Prior  to  midnight  on  the  date  of 
expiration  on  the  license,  the  items: 

(i)  Were  laden  aboard  the  vessel; 

(ii)  Were  located  on  a  pier  ready  for 
loading  and  not  for  storage,  and  were 
booked  for  a  vessel  that  was  at  the  pier 
ready  for  loading;  or 

(iii)  The  vessel  was  expected  to  be  at 
the  pier  for  loading  before  the  license 
expired,  but  exceptional  and  unforseen 
circumstances  delayed  it,  and  BXA  or 
the  U.S.  Customs  Service  makes  a 
judgment  that  undue  hardship  would 
result  if  a  license  extension  were 
required. 

(c)  Heshipment  of  undelivered  items. 
If  the  consignee  does  not  receive  an 
export  made  under  a  license  because  the 
carrier  failed  to  deliver  it.  the  exporter 
may  reship  the  same  or  an  identical 
item,  subject  to  the  same  limitations  as 
to  quantity  and  value  as  described  on 
the  license,  to  the  same  consignee  and 
destination  under  the  same  license.  If  an 
item  is  to  be  reshipped  to  any  person 
other  than  the  original  consignee,  the 
shipment  is  considered  a  new  export 
and  requires  a  new  license.  Before 
reshipping,  satisfactory  evidence  of  the 
original  export  and  of  the  delivery 
failiu-e,  together  with  a  satisfactory 
explanation  of  the  delivery  failiu-e,  must 
be  submitted  by  the  exporter  to  the 
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following  address:  Operations  Division, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Room  2705, 
14th  Street  &  Pennsylvania  Avenue, 
NW..  Washington,  DC  20230. 

§  758.5    Conformity  of  documents  and 
unloading  of  items. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  prevent  items  licensed  for 
export  from  being  diverted  while  in 
transit  or  thereafter.  It  also  sets  forth  the 
duties  of  the  parties  when  the  items  are 
unloaded  in  a  country  other  than  that  of 
the  ultimate  consignee  as  stated  on  the 
export  license. 

(b)  Conformity  of  documents.  When  a 
license  is  issued  by  BXA,  the 
information  entered  on  related  export 
control  documents  (e.g.,  the  SED  or  AES 
record,  bill  of  lading  or  air  waybill) 
must  be  consistent  with  the  license. 

(c)  Issuance  of  the  bill  of  lading  or  air 
waybill.  (1)  Ports  in  the  country  of  the 
ultimate  consignee.  No  person  may 
issue  a  bill  of  lading  or  air  waybill  that 
provides  for  delivery  of  licensed  items 
to  any  foreign  port  located  outside  the 
country  of  the  intermediate  or  the 
ultimate  consignee  named  on  the  BXA 
license  and  Shipper's  Export 
Declaration  (SED)  or  AES  electronic 
equivalent. 

(2)  Optional  ports  of  unloading,  (i) 
Licensed  items.  No  person  may  issue  a 
bill  of  lading  or  air  waybill  that  provides 
for  delivery  of  licensed  items  to  optional 
ports  of  unloading  unless  all  the 
optional  ports  are  within  the  country  of 
ultimate  destination  or  are  included  on 
the  BXA  license  and  SED  or  AES 
electronic  equivalent. 

(ii)  Unlicensed  items.  For  shipments 
of  items  that  do  not  require  a  license, 
the  exporter  may  designate  optional 
ports  of  unloading  on  the  SED  or  AES 
electronic  equivalent  and  other  export 
control  documents,  so  long  as  the 
optional  ports  are  in  countries  to  which 
the  items  could  also  have  been  exported 
without  a  license.  See  also  15  CFR 
30.7(h)  of  the  FTSR. 

(d)  Deliver}'  of  items.  No  person  may 
deliver  items  to  any  country  other  than 
the  country  of  the  intermediate  or 
ultimate  consignee  named  on  the  BXA 
license  and  SED  or  AES  record  without 
prior  written  authorization  from  BXA, 
except  for  reasons  beyond  the  control  of 
the  carrier  (such  as  acts  of  God,  perils 
of  the  sea.  damage  to  the  carrier,  strikes, 
war.  political  disturbances  or 
insurrection). 

(e)  Procedures  for  unscheduled 
unloading.  (1)  Unloading  in  country 
where  no  license  is  required.  When 
items  are  unloaded  in  a  country  to. 
which  the  items  could  be  exported 
without  a  license  issued  by  BXA,  no 


notification  to  BXA  is  required. 
However,  any  persons  disposing  of  the 
items  must  continue  to  comply  with  the 
terms  and  conditions  of  any  License 
Exception,  and  with  any  other  relevant 
provisions  of  the  EAR. 

(2)  Unloading  in  a  country  where  a 
license  is  required,  (i)  When  items  are 
unloaded  in  a  country  to  which  the 
items  would  require  a  BXA  license,  no 
person  may  effect  delivery  or  entry  of 
the  items  into  the  commerce  of  the 
country  where  unloaded  without  prior 
written  approval  from  BXA.  The  carrier, 
in  ensuring  that  the  items  do  not  enter 
the  commerce  of  the  country,  may  have 
to  place  the  items  in  custody,  or  under 
bond  or  other  guaranty.  In  addition,  the 
carrier  must  inform  the  exporter  and 
BXA  of  the  imscheduled  unloading  in  a 
time  frame  that  will  enable  the  exporter 
to  submit  its  report  within  10  days  from 
the  date  of  unscheduled  unloading.  The 
exporter  must  within  10  days  of  the 
unscheduled  unloading  report  the  facts 
to  and  request  authorization  for 
disposition  from  BXA  using  either:  mail, 
fax,  or  E-mail.  The  report  to  BXA  must 
include: 

(A)  A  copy  of  the  manifest  of  the 
diverted  cargo; 

(B)  Identification  of  the  place  of 
imloading: 

(C)  Statement  that  explains  why  the 
imloading  was  necessary;  and 

(D)  A  proposal  for  disposition  of  the 
items  and  a  request  for  authorization  for 
such  disposition  from  BXA. 

(ii)  Contact  information.  U.S. 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Office  of 
Exporter  Services,  Room  1093,  14th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20230;  phone  number  202-482- 
0436;  facsimile  number  202-482-3322; 
and  E-Mail  address: 
RPD@BXA.DOC.GOV. 

§758.6    Destination  control  Statement 

The  Destination  Control  Statement 
(DCS)  must  be  entered  on  the  invoice 
and  on  the  bill  of  lading,  air  waybill,  or 
other  export  control  document  that 
accompanies  the  shipment  from  its 
point  of  origin  in  the  United  States  to 
the  ultimate  consignee  or  end-user 
abroad.  The  person  responsible  for 
preparation  of  those  documents  is 
responsible  for  entry  of  the  DCS.  The 
DCS  is  required  for  all  exports  from  the 
United  States  of  items  on  the  Commerce 
Control  List  that  are  not  classified  as 
EAR99,  imless  the  export  may  be  made 
under  License  Exception  BAG  or  GFT 
(see  part  740  of  the  EAR).  At  a 
minimum,  the  DCS  must  state:  "These 
commodities,  technology  or  software 
were  exported  from  the  United  States  in 
accordance  with  the  Export 


Administration  Regidations.  Diversion 
contrary  to  U.S.  law  is  prohibited." 

PART  762— [AMENDED] 

17.  Section  762.2  is  amended  by: 

a.  Revising  the  citation  "§  758.1(bK3)" 
to  read  "§  758.1(h)"  in  paragraph 
(b)(29); 

b.  Revising  paragraphs  (b)(15),  (b)(30), 
(b){39),  and  (b)(40);  and 

c.  Adding  a  new  paragraph  (b)(41)  to 
read  as  follows: 

§  762^    Records  to  tie  retained. 

***** 

(b)*  *   * 

(15)  §  750.7,  Issuance  of  license  and 
acknowledgment  of  conditions; 

***** 

(30)  §  758.1  and  §  758.2,  Shipper's 
Export  Declaration  or  Automated  Export 
System  record; 

***** 

(39)  §  745.1.  Annual  reports; 

(40)  §  745.2,  End-use  certificates;  and 

(41)  §  758.2(g),  Assumption  writing. 

§762.7    [Amended] 

18.  Section  762.7  is  amended  by 
revising  the  phrase  in  paragraph  (a) 
"subpoenas  for  books,  records,  and 
other  writings."  to  read  "subpoenas 
requiring  persons  to  appear  and  testify, 
or  produce  books,  records,  and  other 
writings."^. 

PART  772— [AMENDED] 

19.  Part  772  is  amended  by: 

a.  Revising  the  definitions  of 
"Applicant"  ,  "Exporter",  "Forwarding 
agent",  "Intermediate  consignee", 

'Purchaser",  and  "Ultimate  Consignee"; 

b.  Revising  the  phrase  "Shipper's 
Export  Declaration  (SED)"  in  the 
definition  for  "Export  control 
document"  to  read  "Shipper's  Export 
Declaration  (SED)  or  Automated  Export 
System  (AES)  record"; 

c.  Removing  the  definition  for  "U.S. 
exporter";  and 

d.  Adding  definitions  for  "AES", 
"Automated  Export  System  (AES)", 
"End-user",  "Order  Party",  "Other  party 
authorized  to  receive  license", 
"Principal  parties  in  interest",  and 
"Routed  export  transaction"  in 
alphabetic  order,  to  read  as  follows: 

PART  772— DEFINITION  OF  TERMS 


AES.  See  "Automated  Export 
System." 

***** 

Applicant.  The  person  who  applies 
for  an  export  or  reexport  license,  and 
who  has  the  authority  of  a  principal 
party  in  interest  to  determine  and 
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control  the  export  or  reexport  of  items. 
See  §  748.4  of  the  EAR  and  definition 
for  "exporter"  in  this  part  of  the  EAR. 

***** 

Automated  Export  System  (AES).  AES 
is  a  nationwide  system  operational  at  all 
ports  and  for  all  methods  of 
transportation  through  which  export 
shipment  data  required  by  multiple 
agencies  is  filed  electronically  to 
Customs,  using  the  efficiencies  of 
Electronic  Data  Interchange  (EDI).  AES 
provides  an  alternative  to  filing  paper 
Shipper's  Export  Declarations  (SEDs),  so 
that  export  information  is  collected 
electronically  and  edited  immediately. 
For  more  information  about  AES,  visit 
the  Bureau  of  Census  website  at:  http:/ 
/www. customs. ustreas.gov/impoexpo/ 
abaesint.htm 
***** 

End-user.  The  person  abroad  that 
receives  and  ultimately  uses  the 
exported  or  reexported  items.  The  end- 
user  is  not  a  forwarding  agent  or 
intermediary,  but  may  be  the  piux;haser 
or  ultimate  consignee. 
***** 

Exporter.  The  person  in  the  United 
States  who  has  the  authority  of  a 
principal  party  in  interest  to  determine 
and  control  the  sending  of  items  out  of 
the  United  States.  Note  that  the  Foreign 
Trade  Statistics  Regulations  have  a 
different  definition  for  the  term 
"exporter".  Under  the  FTSR,  the 
"exporter"  is  the  U.S.  principal  party  in 
interest  (see  Foreign  Trade  Statistics 
Regulations  title  15  part  30). 
***** 

Forwarding  agent.  The  person  in  the 
United  States  who  is  authorized  by  a 
principal  party  in  interest  to  perform  the 
services  required  to  facilitate  the  export 
of  the  items  ft'om  the  United  States.  This 
may  include  air  couriers  or  carriers.  In 
routed  export  transactions,  the 
forwarding  agent  and  the  exporter  may 
be  the  same  for  compliance  purposes 
under  the  EAR. 
***** 

Intermediate  consignee.  The  person 
that  acts  as  an  agent  for  a  principal  party 
in  interest  for  the  purpose  of  effecting 
delivery  of  items  to  the  ultimate 
consignee.  The  intermediate  consignee 
may  be  a  bank,  forwarding  agent,  or 
other  person  who  acts  as  an  agent  for  a 
principal  party  in  interest. 
***** 

Order  Party.  The  person  in  the  United 
States  who  conducted  the  direct 
negotiations  or  correspondence  with  the 
foreign  purchaser  or  ultimate  consignee 
and  who,  as  a  result  of  these 


negotiations,  received  the  order  bom  the 
foreign  purchaser  or  ultimate  consignee. 

***** 

Other  party  authorized  to  receive 
license.  The  person  authorized  by  the 
applicant  to  receive  the  license.  If  a 
person  and  address  is  listed  in  Block  15 
of  the  BXA-748P  MuUipurpose 
Application  Form,  the  Bureau  of  Export 
Administration  will  send  the  license  to 
that  person  instead  of  the  applicant. 
Designation  of  another  party  to  receive 
the  license  does  not  alter  the 
responsibilities  of  the  applicant, 
licensee  or  exporter. 
***** 

Principal  parties  in  interest.  Those 
persons  in  a  transaction  that  receive  the 
primary  benefit,  monetary  or  otherwise, 
of  the  transaction.  Generally,  the 
principals  in  a  transaction  are  the  seller 
and  the  buyer.  In  most  cases,  the 
forwarding  or  other  agent  is  not  a 
principal  party  in  interest. 
***** 

Purchaser.  The  person  abroad  who 
has  entered  into  a  transaction  to 
purchase  an  item  for  delivery  to  the 
ultimate  consignee.  In  most  cases,  the 
piuthaser  is  not  a  bank,  forwarding 
agent,  or  intermediary.  The  piu-chaser 
and  ultimate  consignee  may  be  the  same 
entity. 
***** 

Routed  export  transaction.  A 
transaction  where  the  foreign  principal 
party  in  interest  authorizes  a  U.S. 
forwarding  or  other  agent  to  facilitate 
export  of  items  from  the  United  States. 
***** 

Ultimate  consignee.  The  principal 
party  in  interest  located  abroad  who 
receives  the  exported  or  reexported 
items.  The  ultimate  consignee  is  not  a 
forwarding  agent  or  other  intermediary, 
but  may  be  the  end-user. 


PART  774— {AMENDED] 

Supplement  No.  1  to  Part  774— The 
Commerce  Control  List 

20.  Supplement  No.  1  to  part  774  (the 
Commerce  Control  List),  Category  1 — 
Materials,  Chemicals, 
"Microorganisms,"  and  "Toxins",  is 
amended  by  revising  the  License 
Requirements  section  of  ECCN  1C355,  to 
read  as  follows: 

1C355     Chemical  Weapons  Convention 
(CWC)  Schedule  2  and  i  Chemif  als  and 
Families  of  Chemicals,  Not  Controlled 
by  ECCN  1C350  or  bv  the  Department 
of  State  Under  the  IT  AR 

License  Requirements 

Reason  for  Control:  CW 


Control(s) 

CW  applies  to  entire  entry.  A  license 
is  required  for  CW  reasons  only  to  CWC 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745), 
unless  an  End-Use  Certificate  is 
obtained  by  the  exporter  (see  §  742.18  of 
the  EAR).  See  §  745.2  of  the  EAR  for 
End-Use  Certificate  requirements,  and 
the  License  Requirements  Notes  of  this 
entry.  The  Conunerce  Country  Chart  is 
not  designed  to  determine  licensing 
requirements  for  items  controlled  for 
CW  reasons. 

License  Requirements  Notes: 

1.  Chemicals  listed  in  this  entry  may 
be  shipped  NLR  (No  License  Required) 
when  destined  to  most  CWC  States 
Parties  (countries  listed  in  Supplement 
No.  2  to  part  745).  Also  see  License 
Requirement  Note  3. 

2.  Chemicals  listed  in  this  entry  may 
be  shipped  NLR  when  destined  to  most 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745) 
if  supported  by  an  End-Use  Certificate 
described  by  §  745.2  of  the  EAR  and  if 
the  ECCN  is  indicated  on  the  Shipper's 
Export  Declaration  in  the  appropriate 
space  as  provided  in  §  758.1  of  the  EAR. 
Chemicals  listed  in  this  entry  require  a 
license  when  exported  to  non-States 
Pculies  if  the  export  is  not  supported  by 
an  End-Use  Certificate  described  by 
§745.2  of  the  EAR. 

3.  Chemicals  listed  in  this  entry  may 
not  be  shipped  NLR  if  restrictions  of 
other  sections  of  the  EAR  apply  (e.g.,  see 
the  end-use  and  end-user  restrictions  of 
part  744  of  the  EAR  and  the  restrictions 
that  apply  to  embargoed  countries  in 
part  746  of  the  EAR). 

4.  MIXTURES:  Mixtures  controlled  by 
this  entry  that  contain  certain 
concentrations  of  precursor  and 
intermediate  chemicals  are  subject  to 
the  following  requirements: 

a.  Mixtures  are  controlled  under  this 
entry  when  containing  at  least  one  of 
the  chemicals  controlled  under  lC355.a 
when  the  chemical  constitutes  more 
than  10  percent  of  the  weight  of  the 
mixtiue. 

b.  Mixtures  are  controlled  imder  this 
entry  when  containing  at  least  one  of 
the  chemicals  controlled  under  lC355.b 
when  the  chemical  constitutes  more 
than  25  percent  of  the  weight  of  the 
mixture. 

c.  Mixtures  containing  chemicals 
identified  in  this  entry  are  not 
controlled  by  ECCN  1C355  when  the 
controlled  chemical  is  a  normal 
ingredient  in  consumer  goods  packaged 
for  retail  sale  for  personal  use.  Such 
consumer  goods  are  classified  as  EAR99. 

Note  to  mixtures:  Calculation  of 
concentrations.    . 
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a.  Exclusion.  No  chemical  may  be 
added  to  the  mixture  (solution)  for  the 
sole  purpose  of  circumventing  the 
Export  Administration  Regulations; 

b.  Absolute  Weight  Calculation.  When 
calculating  the  percentage,  by  weight,  of 
components  in  a  chemical  mixture, 
include  all  components  of  the  mixture, 
including  those  that  act  as  solvents; 

c.  Example. 

11%  chemical  listed  in  lC355.a 
39%  chemical  not  listed  in  lC355.a 
50%  Solvent 


100%  Mixture 

11/100  =  11%  chemical  listed  in 

lC355.a 

In  this  example,  the  mixture  is 
controlled  imder  this  entry  because  a 
chemical  listed  in  lC355.a.  constitutes 
more  than  10  percent  of  the  weight  of 
the  mixture. 

5.  COMPOUNDS.  Compounds  created 
with  any  chemicals  identified  in  this 
ECCN  1C355  may  be  shipped  NLR, 
unless  those  compounds  are  also 
identified  in  this  entry. 


Technical  Notes:  For  purposes  of  this 
entry,  a  "mixture"  is  defined  as  a  solid, 
liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 
***** 

Dated:  June  28,  2000. 

R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  00-16894  Filed  7-6-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFR  Pari  15 

[Docket  No.  FR-4292-P-01] 

RIN  2501-AC51 

Revision  of  Freedom  of  Information 
Act  Regulations 

agency:  Office  of  the  Secretary,  HUD. 
ACTKDN:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HUD's  Freedom  of  Information 
Act  (FOIA)  regulations  in  their  entirety. 
The  rule  would  implement  the 
amendments  made  by  the  Electronic 
Freedom  of  Information  Act  to  FOIA. 
The  proposed  rule  would  also  rewrite 
the  FOIA  regulations  using  plain 
language.  Plain  language  is  an  approach 
to  writing  that  promotes  responsive, 
accessible,  and  understandable  written 
communication.  The  rule  would  also 
make  various  streamlining  and 
organizational  changes  to  the 
regulations.  These  proposed 
amendments  would  simplify  and 
improve  the  clarity  of  the  HUD's  FOIA 
requirements. 

DATES:  Comments  Due  Date:  Submit 
comments  on  or  before  September  8, 
2000 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
0500.  Comments  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  time)  at 
the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
Marylea  Byrd.  .Assistant  General 
Counsel,  FOIA  Division,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-0500,  Room  10248;  Telephone 
(202)  708-3866  (this  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

1   Background 

HUU  s  regulations  at  24  CFR  part  15 
describe  the  policies  and  procedures 


governing  public  access  to  HUD  records 
under  the  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552).  Enacted  in  1966, 
FOLA  gives  persons  the  right  to  request 
and  receive  a  wide  range  of  information 
from  any  Federal  agency,  subject  to 
certain  exemptions.  As  stated  by 
President  Clinton  in  his  October  4,  1993 
memorandiun  to  the  heads  of  all  Federal 
departments  and  agencies,  FOIA  "was 
enacted  based  upon  the  fundamental 
principle  that  an  informed  citizeiuy  is 
essential  to  the  democratic  process  and 
that  the  more  the  American  people 
know  about  their  government  the  better 
they  will  be  governed." 

The  Congress  has  amended  FOLA 
several  times,  most  recently  in  1996 
with  the  enactment  of  the  Electronic 
Freedom  of  Information  Act  (Public  Law 
104-231,  approved  October  2,  1996;  110 
Stat.  3048)  (EFOLA).  The  1996 
amendments  were  designed  to  improve 
public  access  to  government 
information  and  records,  particularly 
electronic  records,  and  expedite  agency 
responses  to  requests  for  records  imder 
FOIA. 

This  proposed  rule  would  revise 
HUD's  FOLA  regulations  in  their  entirety 
in  order  to:  (1)  Implement  the  statutory 
amendments  made  by  the  Electronic 
Freedom  of  Information  Act  to  FOIA; 
and  (2)  simplify  and  improve  the  clarity 
of  HUD's  freedom  of  information 
requirements.  The  following  sections  of 
this  preamble  summarize  the  major 
changes  that  would  be  made  by  this 
proposed  rule  to  HUD's  FOIA 
regulations. 

n.  Impl«mentation  of  Electronic  FOIA 
Amendments 

As  noted  above,  EFOLA  made  various 
amendments  designed  to  enhance 
public  access  to  agency  records  and 
agency  processing  of  FOLA  requests.  The 
following  is  a  summary  of  the  major 
amendments  made  by  EFOLA  that 
would  be  implemented  by  this  proposed 
rule. 

Electronic  Access  to  Information 

EFOLA  improves  the  ability  of  a 
requester  to  obtain  information  in  an 
electronic  format  by  requiring  agencies 
to  provide  information  in  the  format 
preferred  by  a  requester,  and  by 
requiring  agencies  to  provide  more 
information  on-line.  This  proposed  rule 
would  make  several  amendments 
designed  to  implement  the  EFOLA 
electronic  information  requirements. 
The  following  is  a  summary  of  the  most 
significant  of  these  amendments: 

1.  Information  available  in  electronic 
format.  Section  15.101  of  this  proposed 
rule  describes  HUD's  overall  policy 
concerning  disclosing  identifiable 


records.  (This  information  is  ciurently 
located  in  §  15.3.)  This  section  has  been 
revised  to  implement  the  EFOIA 
requirement  that  readily  reproducible 
records  be  made  available  in  the  format 
requested,  including  an  electronic 
format  (5  U.S.C.  552(a)(3)(B)). 

2.  Electronic  Reading  Room.  EFOLA 
requires  that  agencies  make  information 
available  over  "electronic  reading 
rooms"  on  the  internet  (5  U.S.C. 
552(a)(2)(E)).  Section  15.102  of  this 
proposed  rule  specifies  where  the 
public  may  inspect  and  copy  the 
documents  that  HUD  is  required  to 
make  readily  available  under  section 
552(a)(2)  of  FOLA.  (This  information  is 
included  in  ciurent  §  15.12.)  HLJD  has 
reading  rooms  in  Headquarters  in 
Washington,  DC  and  in  each  of  the 
Secretary's  Representative's  offices 
listed  in  Appendix  A  to  this  dociunent. 
This  section  has  been  cimended  to 
include  the  internet  address  of  HUD's 
"FOLA  electronic  reading  room,"  which 
contains  on-line  access  to  HUD  records. 
The  proposed  rule  would  also  provide 
that  requesters  may  use  HLJD's  internet 
web  site  for  submitting  FOIA  requests 
for  records  that  are  located  in  HUD 
Headquarters. 

Enhanced  FOIA  Processing  Procedures 

EFOLA  also  modifies  the  deadlines 
and  procedures  for  processing  FOLA 
requests  to  provide  faster  processing  for 
some  requests,  and  to  assist  agencies  to 
reduce  backlogs  and  delays.  This 
proposed  rule  would  make  various 
amendments  to  implement  these 
enhanced  FOIA  processing  procedures: 
The  following  is  a  summary  of  the  most 
significant  of  these  amendments: 

1 .  Multitrack  processing.  EFOIA 
permits  agencies  to  implement 
multitrack  FOLA  processing  systems, 
based  on  the  amount  of  work  or  time  (or 
both)  involved  in  processing  FOLA 
requests  (5  U.S.C.  552(a)(6)(D)).  Under 
the  first-come,  first-served  process  used 
by  agencies,  FOIA  requesters  with 
simple  requests  could  experience 
lengthy  delays  in  the  processing  of  their 
requests  if  the  agency  is  handling  a 
previous  FOIA  request  involving 
voluminous  records.  Multitrack 
processing  is  designed  to  mitigate  this 
problem. 

Section  15.105  of  this  proposed  rule 
explains  how  HUD  will  process  FOLA 
requests.  The  proposed  rule  would 
provide  for  multitrack  processing  at 
§  15.105(a).  Specifically,  this  proposed 
rule  sets  out  a  two  track  system:  (1)  A 
complex  track,  and  (2)  a  routine  track. 

When  HLTD  has  a  significant  number 
of  pending  requests  that  prevents  a 
responsive  determination  being  made 
within  20  working  days,  the  requests 
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will  be  processed  in  a  multitrack 
processing  system,  based  on  the  date  of 
receipt,  the  amount  of  work  and  time 
involved  in  processing  the  requests. 
Factors  HUD  will  consider  in  assigning 
a  request  to  the  simple  or  complex  track 
will  include  whether  the  request 
involves  the  processing  of  voluminous 
documents  and/or  whether  the  request 
involves  responsive  documents  from 
three  or  more  HUD  organizational  units. 
I  nless  HUD  determines  the  request  is 
complex,  HUD  will  place  each  request 
into  the  "routine  track."  Within  each  of 
these  tracks,  HUD  will  process  the 
requests  on  a  first-in,  first-out  basis. 

2.  Expedited  processing.  EFOIA     , 
requires  that  agencies  promulgate 
regulations  authorizing  expedited 
processing  of  FOIA  requests  for  records 
if  the  requester  demonstrates  a 
"compelling  need"  for  a  speedy 
response  (5  U.S.C.  552(a)(6)(E)).  Section 
15.105(b)  of  this  proposed  rule  provides 
for  expedited  processing  of  FOIA 
requests.  The  proposed  rule  provides 
that  HUD  will  consider  a  compelling 
need  to  exist  if: 

•  The  failure  of  a  requester  to  obtain 
the  requested  records  on  an  expedited 
basis  could  reasonably  be  expected  to 
pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  individual  or  a 
threatened  loss  of  substantial  due 
process  rights;  or 

•  If  the  requester  is  primarily  engaged 
in  disseminating  information  and  there 
is  an  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

3.  Changes  in  time  periods  for 
processing  FOIA  requests.  EFOIA 
amended  the  time  periods  for  agency 
processing  of  FOIA  requests. 
Specifically,  EFOIA  expanded  the 
amount  of  time  an  agency  has  to  provide 
an  initial  response  to  a  FOIA  request 
from  ten  working  days  to  20  working 
days  (5  U.S.C.  552(a)(6)(A)).  In  unusual 
circimastances,  the  agency  may  extend 
this  time  period  by  an  additional  ten 
days  (5  U.S.C.  552(a)(6)(B){i)).  If  the 
additional  time  needed  is  more  than  10 
working  days,  the  agency  must  offer  the 
requester  an  opportunity  to  limit  the 
scope  of  the  request  so  that  the  agency 
mav  process  it  within  the  extra  10 
working  dav  period  (5  U.S.C. 
552(a)(6)(B)(ii)). 

ETOIA  defines  "unusual 
circumstances"  to  include  the  need  to: 

•  Search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  records; 

•  Search  for  and  collect  the  records 
from  other  offices  than  the  one  handling 
the  request;  and 

•  Consult  with  another  government 
office  having  a  substantial  interest  in  the 


determination  of  the  FOIA  request.  (5 
U.S.C  552(a)(6)(B)(iii).) 

This  proposed  rule  would  implement 
the  statutory  amendments  to  the  time 
period  for  responding  to  FOIA  requests 
at  §15.104. 

in.  Clarifying  Changes 

In  addition  to  implementing  the 
statutory  amendments  made  by  EFOIA, 
this  proposed  rule  would  make  several 
amendments  to  simplify  and  improve 
the  clarity  of  HUD's  freedom  of 
information  requirements.  The 
following  is  a  summary  of  the  major 
clarifying  changes  that  would  be  made 
by  this  rule: 

Plain  Language 

This  rule  would  rewrite  the  FOIA 
regulations  using  plain  language,  in 
response  to  President  Clinton's 
Memorandum  of  June  1, 1998,  entitled 
'Plain  Language  in  Government"  (63  FR 
31885,  Wednesday,  June  10,  1998).  In 
this  memorandum,  President  Clinton 
directed  Federal  agencies  to  use  plain 
language  in  all  government  wrriting. 
With  respect  to  rules.  President  Clinton 
directed  Federal  agencies  to  use  plain 
language  in  new  proposed  and  final 
rules  beginning  January  1,  1999.  In  the 
same  memorandum,  President  Clinton 
also  urged  Federal  agencies  to  consider 
revmting  existing  regulations  in  plain 
language,  as  resources  permit. 

Plain  language  is  an  approach  to 
writing  that  promotes  responsive, 
accessible,  and  understandable  vmtten 
conunimications.  It  involves  the  use  of 
a  niunber  of  writing  tools  to  create 
documents  that  are  visually  inviting, 
logically  organized,  and  understandable 
on  the  first  reading.  These  writing  tools 
include: 

•  Using  the  active  voice  and  strong 
verbs; 

•  Using  compact  sentences; 

•  Using  personal  pronouns  such  as 
"you"  and  "we"; 

•  Using  conunon,  everyday  words; 

•  Avoiding  surplus  words  and 
technical  or  legal  jargon; 

•  Using  tables  to  present  information 
where  appropriate;  and 

•  Using  a  design  and  layout  that 
increases  comprehension. 

HUD  selected  to  rewrite  the  FOIA 
regulations  in  plain  language,  because  it 
is  important  that  the  requirements 
governing  the  public's  access  to  HUD 
records  be  simple  to  imderstand. 

Streamlining  and  Organizational 
Changes 

In  addition  to  rewriting  HUD's  FOIA 
regulations  in  plain  language,  this 
proposed  rule  would  also  make  various 
streamlining  and  organizational  changes 


to  24  CFR  part  15.  The  following  is  a 
brief  summary  of  the  major  streamlining 
changes  that  would  be  made  by  this 
proposed  rule: 

1.  Consolidation  of  FOIA  regulations. 
Currently,  HUD's  FOIA  regulations  are 
located  in  seven  separate  subparts  of  24 
CFR  part  15  (subparts  A  through  C,  E 
through  G,  and  J).  This  proposed  rule 
would  simplify  HUD's  freedom  of 
information  requirements  by 
consolidating  them  in  subjiart  B  of  24 
CFR  part  15. 

Existing  24  CFR  part  15,  subparts  H 
and  I  are  not  FOIA-related.  Current 
subpart  H,  which  describes  the 
procedures  HUD  follows  in  responding 
to  subpoenas  or  demands  of  courts  and 
other  agencies  to  produce  or  disclose 
dociunents,  would  be  redesignated  as 
subpart  C.  Current  subpart  I,  which 
describes  the  procedures  HUD  follows 
concerning  the  testimony  of  its 
employees  in  legal  proceedings,  would 
be  redesignated  as  subpart  D.  With  the 
exceptions  of  the  changes  in  designation 
and  conforming  amendments,  these 
regulations  would  not  be  revised  by  this 
proposed  rule. 

2.  Removal  of  repetitive  statutory 
language.  As  part  of  the  overall 
simplification  of  the  FOIA  regulations, 
HUD  would  remove  codified  language 
which  simply  restates  statutory 
provisions.  For  example,  this  proposed 
rule  does  not  include  a  section 
comparable  to  §  15.11  of  the  current 
rule,  which  simply  restates  section 
552(1)  of  FOIA.  Section  552(1)  identifies 
the  matters  that  HUD  must  publish  in 
the  Federal  Register.  Nor  does  the 
proposed  rule  restate  the  statutory 
exemptions  in  section  552(b)  of  FOIA 
currently  contained  in  §  15.21(a). 

3.  Clarification  of  FOIA  request 
procedures.  Section  15.103  of  the 
proposed  rule  describes  the  information 
that  must  be  included  in  a  FOIA 
request.  The  proposed  rule  would 
provide  more  instruction  on  what 
should  be  included  in  a  request  than 
does  the  current  rule  (see  §  15.41  of  the 
current  rule).  Among  other 
clarifications,  the  proposed  rule  would 
ask  the  requester  to  specify  a  fee  amoimt 
above  which  HUD  and  the  requester 
would  consult  before  the  requester 
agrees  to  pay  the  fee.  Proposed  §  15.103 
also  seeks  information  concerning 
multitracking  and  expedited  processing 
(see  section  II  of  this  preamble). 

4.  Time  limits  regarding  fee  payments. 
Section  15.106  of  the  proposed  rule 
would  also  add  time  limits  on 
conferring  about  reformulating  a  request 
to  reduce  the  fee  and  on  paying  or 
committing  to  pay  a  fee.  Proposed 

§  15.106  would  also  provide  that  HUD 
can  consider  a  FOIA  request  withdrawn 


if  the  requester  fails  to  respond  within 
the  specified  period.  HUD  believes  that 
this  clarification  is  needed  to  avoid 
delays  to  other  requesters  that  might 
otherwise  occur  because  of  the  first-in, 
first-out  policy. 

l\  .  Findings  and  Certifications 

Environmental  Impact 

This  proposed  rule  is  categorically 
excluded  ft"om  environmental  review 
under  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321).  The 
proposed  revision  of  the  FOIA-related 
provisions  of  24  CFR  part  15  falls  within 
the  exclusion  provided  by  24  CFR 
50.19(c)(1),  in  that  it  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  £md  approved  this 
rule  before  publication  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  is  procedural. 
Accordingly,  the  proposed  rule  would 
not  have  any  impact  on  the  substantive 
rights  or  duties  of  small  entities 
requesting  HUD  records  under  the 
Freedom  of  Information  Act. 
Furthermore,  the  fees  charged  under 
this  rule  are  limited  by  FOIA  to  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters  and  are  not  economically 
significant. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantia]  number  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  ft'om 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
•  State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  would  not  have 


federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  memdates  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects  in  24  CFR  Part  15 

Classified  information,  Courts, 
Freedom  of  information,  Government 
employees.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  15  as  follows: 

PART  15— PUBLIC  ACCESS  TO  HUD 
RECORDS  UNDER  THE  FREEDOM  OF 
INFORMATION  ACT  AND  TESTIMONY 
AND  PRODUCTION  OF  INFORMATION 
BY  HUD  EMPLOYEES 

1.  Revise  the  heading  of  part  15  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

Subpart  A  also  issued  under  5  U.S.C.  552. 

Section  15.107  also  issued  under  E.O. 
12958,  60  PR  19825,  3  CFR  Comp..  p.  333. 

Subparts  C  and  D  also  issued  under  5 
U.S.C.  301. 

3.  Revise  subpart  A  to  read  as  follows: 
Subpart  A— Purpose  and  Policy 


Sec. 
15.1 
15.2 


What  is  the  purpose  of  this  part? 
What  definitions  apply  to  this  part? 


§15.1     What  is  the  purpose  of  this  part? 

(a)  Subpart  B  of  this  part.  Subpart  B 
of  this  part  describes  the  procedures  by 
which  HUD  makes  documents  available 
under  the  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552).  Subpart  A  of  this 
part  applies  to  all  HUD  organizational 
units;  however,  applicability  of  subpart 
A  to  the  Office  of  the  Inspector  General 
is  subject  to  parts  2002  and  2004  of  the 
title. 

(b)  Subpart  C  of  this  part.  Subpart  C 
of  this  part  describes  the  procedures 
HUD  follows  in  responding  to 
subpoenas  or  demands  of  courts  and 
other  agencies  to  produce  or  disclose 
documents. 

(c)  Subpart  D  of  this  part.  Subpart  D 
of  this  part  describes  the  procedures 


HUD  follows  concerning  the  testimony 
of  its  employees  in  legal  proceedings. 

(d)  Inapplicability  of  subparts  B  and 
C  to  Office  of  Inspector  General. 
Subparts  B  and  C  of  this  part  do  not 
apply  to  employees  in  the  Office  of  the 
Inspector  General.  The  procedures  that 
apply  to  employees  in  the  Office  the 
Inspector  General  are  described  in  part . 
2004  of  this  title. 

§  15.2    What  definitions  apply  to  this  part? 

The  following  definitions  apply  to 
this  part. 

(a)  Terms  defined  in  part  5  of  this 
title.  The  terms  HUD,  Secretary,  and 
Organizational  unit  are  defined  in  part 
5  of  this  title. 

(b)  Other  terms  used  in  this  part.  As 
used  in  this  part: 

Business  information  means 
commercial  or  financial  information 
provided  to  HUD  by  a  submitter  that 
arguably  is  protected  fi-om  disclosure 
under  Exemption  4  (42  U.S.C.  552(b)(4)) 
of  FOIA. 

Duplication  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 

Educational  institution  means: 

(i)  A  preschool: 

(ii)  A  public  or  private  elementary  or 
secondary  school; 

(iii)  An  institution  of  graduate  higher 
education; 

(iv)  An  institution  of  imdergraduate 
higher  education 

(v)  An  institution  of  professional 
education;  or 

(vi)  An  institution  of  vocational 
education,  that  primarily  (or  solely) 
operates  a  program  or  programs  of 
scholarly  research. 

Employee  of  the  Department  means  a 
current  or  former  officer  or  employee  of 
the  United  States  appointed  by  or 
subject  to  the  supervision  of  the 
Secretary,  but  does  not  include  an 
officer  or  employee  covered  by  part 
2004  of  this  title. 

FOIA  means  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

Legal  proceeding  includes  any 
proceeding  before  a  court  of  law  or  other 
authority,  i.e.,  administrative  board  or 
commission,  hearing  officer,  arbitrator 
or  other  body  conducting  a  quasi- 
judicial  or  legislative  proceeding. 

Legal  proceeding  in  which  the  United 
States  is  a  party  means  any  legal 
proceeding  including  as  a  named  party 
the  United  States,  the  Department  of 
Housing  and  Urban  Development,  or 
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any  other  Federal  executive  or 
administrative  agency  or  department,  or 

Ally  official  thereof  in  his  official 
capacity 

Legal  proceeding  among  pnvate 
litigants  means  any  legd  proceeding  in 
which  the  United  States  is  not  a  party. 

Sews  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public. 

Person  means  person  as  defined  in  5 
U.S.C.  551(2).  It  includes  corporations 
and  organizations  as  well  as 
individuals. 

Review  means  the  process  of 
examining  a  document  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  it  mav  be 
withheld,  excising  portions  to  be 
withheld,  and  otherwise  preparing  the 
document  for  release  Re%'iew  time 
includes  time  HUD  spends  considering 
any  formal  objection  to  disclosure  made 
by  a  submitter  under  §  15.108.  Review 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions. 

Searc:h  includes  all  time  spent  looking 
manually  or  by  automated  means  for 
material  that  is  responsive  to  a  request, 
including  page-by-page  or  line-by-line 
identification  of  material  within 
documents. 

Submitter  means  any  person  or  entity 
who  provides  business  information, 
directly  or  indirectly,  to  HUD.  The  term 
includes,  but  is  not  limited  to. 
corporations,  State  goverrunents,  and 
fiireign  governments. 

4  Revise  subpart  B  to  read  as  follows: 

Subpart  B — FOLA  Disclosure  of 
Information 

Sec. 

15.101  What  is  HUD'S  overall  policy 
concerning  disclosing  identifiable 
records? 

15.102  Where  and  when  may  I  inspect  and 
copy  records  that  FOIA  requires  HUD  to 
make  regularly  available  to  the  public? 

15.103  How  can  I  get  other  records  from 
HUD? 

1 5. 104  What  are  the  time  periods  for  HUD 
to  respond  to  my  request  for  records? 

15.105  How  will  HUD  process  my  request? 

15.106  How  will  HUD  respond  to  my 
request? 

15.107  How  does  HUD  handle  requests  that 
involve  classified  records? 

15.108  What  are  HLT)  s  policies  concerning 
designating  confidential  commercial  or 
financial  information  under  Exemption  4 
of  the  FOIA  and  responding  to  requests 
for  business  information? 

15.109  How  will  HUD  respond  to  a  request 
for  information  from  Form  HUD-92410 
(Statement  of  Profit  and  Loss)? 

15.110  What  fees  will  HUD  charge? 

15.111  How  do  I  appeal  a  denial  of  my 
request  for  records  or  a  fee 
determination? 


15.112    How  will  HUD  respond  to  my 

appeal? 
15.101     What  is  HUD's  overall  policy 

concerning  disclosing  identifiable 

records? 

HUD  will  fully  and  responsibly 
disclose  its  identifiable  records  and 
information  consistent  with  competing 
public  interests  concerning  the  national 
security,  personal  privacy,  agency 
deliberative  process,  and  obligations  of 
confidentiality  as  are  recognized  by 
FOIA  HLT)  will  make  a  record  available 
in  the  form  or  format  requested,  if  the 
record  is  readilv  reproducible  in  that 
format, 

§15.102     Where  and  when  may  I  inspect 
and  copy  records  that  FOIA  requires  HUD 
to  make  regularly  available  to  the  public? 

(a)  You  may  inspect  and  copy  records, 
including  indices  of  the  records,  that 
section  552(a)(2)  of  FOIA  requires  HUD 
make  available  to  the  public  at  HUD's 
reading  rooms.  HUD  has  reading  rooms 
in  Headquarters  in  Washington,  DC  and 
in  each  of  the  Secretary's 
Representative's  offices.  These  reading 
rooms  are  open  during  the  business 
hours  for  the  HUD  office  in  which  they 
are  located. 

(b)  This  information  is  also  available 
to  you  through  HUD's  Internet  web  site 
at  http://wwv\  hud.gov. 


§15.103 
HUD? 


How  can  I  get  other  records  from 


(a)  Generally.  You  may  submit  a 
written  request  for  copies  of  records  in 
person  or  by  mail. 

(b)  Records  located  in  a  HUD  field 
office.  If  you  are  submitting  a  request  for 
records  located  in  a  HUD  field  office, 
you  should  deliver  or  mail  your  request 
to  the  FOIA  Liaison  in  each  HUD  Field 
Office. 

(c)  Records  located  in  HUD 
headquarters.  If  you  are  submitting  a 
request  for  records  located  in  HUD 
Headquarters,  you  should  deliverer 
mail  your  request  to  the  FOIA  Division, 
Office  of  the  General  Counsel.  You  may 
also  use  the  FOL\  electronic  request 
form  on  HUD's  Internet  web  site  at 
http://www.hud.gov. 

(d)  What  should  I  include  in  my  FOIA 
request?  In  your  FOIA  request  you 
should: 

(1)  Clearly  state  that  you  are  making 
a  FOIA  request.  Although  Federal 
agencies  are  required  to  process  all 
requests  for  documents  as  Freedom  of 
Information  Act  requests,  whether  or 
not  specifically  designated  as  FOIA 
requests,  failure  to  clearlv  state  that  you 
are  making  a  FOIA  request  could 
unduly  delay  the  initial  handling  of 
your  correspondence  through  HUD's 
FOIA  processing; 


(2)  Reasonably  describe  the  records 
you  seek.  Include  information  that  you 
may  know  about  the  documents  you  are 
requesting; 

(3)  Indicate  the  form  or  format  in 
which  you  would  like  the  record  made 
available; 

(4)  State  your  agreement  to  pay  the 
fee.  You  may  specify  a  dollar  amount 
above  which  you  want  HUD  to  consult 
with  you  before  you  will  agree  to  pay 
the  fee; 

(5)  Indicate  the  fee  category  that  you 
believe  applies  to  you  (see  §  15.110); 

(6)  If  you  are  maJdng  a  request  on 
behalf  of  another  person  for  information 
about  that  person,  include  a  document 
signed  by  that  person  authorizing  you  to 
request  the  information  on  his  or  her 
behalf;  and 

(7)  If  you  are  requesting  expedited 
processing,  include  your  certification 
setting  out  the  facts  you  believe  show 
that  there  is  a  compelling  need  (see 

§  15.104(d))  to  expedite  processing  of 
your  request. 

§15.104     What  are  the  time  periods  for 
HUD  to  respond  to  my  request  tcv  records? 

(a)  What  time  limits  generally  apply? 
If  you  have  met  the  fee  requirements  of 
§  15.110,  HUD,  in  general,  will  respond 
within  20  working  days  after  the  correct 
office  receives  your  request.  If  you  have 
sent  your  request  to  the  wrong  office, 
that  office  will  send  it  to  the  correct 
office  within  10  working  days  and  will 
send  you  an  acknowledgment  letter. 

(b)  What  time  limits  apply  to  requests 
made  on  behalf  of  another  person  ?  The 
time  limits  described  in  paragraph  (a)  of 
this  section  also  apply  to  requests  you 
make  on  behalf  of  another  person  for 
information  about  that  person.  However, 
the  time  limits  will  not  commence  to 
run  imtil  HUD's  receipt  of  the  document 
signed  by  that  person  authorizing  you  to 
request  information  on  his  or  her  behalf 
If  you  make  yoiu  request  on  behalf  of 
another  person  without  including  such 
signed  authorization,  HUD  will  infonn 
you  of  the  authorization  needed. 

(c)  What  time  limits  apply  in  unusual 
circumstances?  If  you  have  requested  an 
especially  large  number  of  records,  the 
records  are  not  located  in  the  office 
handling  the  request,  or  HUD  needs  to 
consult  with  another  government  office, 
HUD  vdll  notify  you  that  extra  time  is 
required.  If  the  extra  time  needed  is 
more  than  10  working  days  beyond  the 
general  time  limit  set  out  in  paragraph 
(a)  of  this  section,  HUD  will  offer  you 
any  opportunity  to  limit  the  scope  of 
your  request  so  that  HUD  may  process 

it  within  the  extra  10  working  day 
period. 

(d)  What  time  limits  apply  to  my 
request  for  expedited  processing?  If  you 
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requested  expedited  processing,  HUD 
will  notify  you  within  10  working  days 
after  it  receives  your  request  whether  it 
will  grant  expediting  processing. 

§15.105     How  will  HUD  process  my 
request? 

(a)  Multitracking.  HUD  places  each 
request  in  one  of  two  tracks.  HUD  places 
requests  in  its  simple  or  complex  track 
based  on  the  amount  of  work  and  time 
involved  in  processing  the  request. 
Factors  HUD  will  consider  in  assigning 
a  request  in  the  simple  or  complex  track 
will  include  whether  the  request 
involves  the  processing  of  voluminous 
documents  and/or  whether  the  request 
involves  responsive  documents  from 
three  or  more  organizational  units. 
Within  each  track,  HUD  processes 
requests  in  the  order  in  which  they  are 
received. 

(b)  Expedited  processing.  HUD  may 
take  yoior  request  or  appeal  out  of 
normal  order  if  HUD  determines  that 
you  have  a  compelling  need  for  the 
records.  If  HUD  grants  your  request  for 
expedited  processing,  HUD  will  give 
your  request  priority  and  will  process  it 
as  soon  as  practicable.  HUD  will 
consider  a  compelling  need  to  exist  if: 

(1)  Your  failure  to  obtain  the 
requested  records  on  an  expedited  basis 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual  or  a  threatened 
loss  of  substantial  due  process  rights;  or 

(2)  You  are  primarily  engaged  in 
disseminating  information  and  there  is 
an  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

§15  106     How  will  HUD  respond  to  my 
request  "^ 

(a)  Who  will  respond  to  my  request? 
(1)  The  FOIA  Division  of  the  Office  of 
General  Counsel  in  HUD  Headquarters 
and  the  FOIA  liaisons  in  each  HUD 
Field  Office  are  authorized  to  release 
copies  of  any  HUD  records  unless 
disclosure  is  clearly  not  appropriate 
under  FOIA. 

(2)  The  FOIA  Division  in  HUD 
Headquarters  and  the  FOIA  liaisons  in 
each  HUD  Field  Office  may  deny  a 
request  for  a  record  in  accordance  with 
the  provisions  of  FOIA  and  this  part. 

(b)  What  type  of  a  respcmse  will  I 
receive?  Within  the  time  Umit  described 
in  §  15.103,  HUD  will  either; 

(1)  Agree  to  give  you  all  the  records 
you  requested; 

(2)  Advise  you  that  HUD  will  not  give 
you  some  or  all  of  the  records  you 
requested.  Any  denial  or  partial  denial 
of  a  requested  record  must  be  concurred 
in  by  the  FOIA  Division  in 
Headquarters,  by  coimsel  in  the  Field 


Offices,  or  by  counsel  in  HUD's 
Departmental  Enforcement  Center 
Satellite  Offices.  In  this  case,  HUD  will: 

(i)  Explain  why  it  has  decided  not  to 
comply  fully  with  your  request,  citing 
specific  exemptions  where  applicable; 

(ii)  Describe  the  records  denied  or,  if 
there  are  fewer  than  21  records  denied, 
list  them  specifically; 

(iii)  Estimate  the  volume  of  the 
records  denied  unless  doing  so  would 
harm  a  protected  interest;  and 

(iv)  Explain  how  to  appeal  that 
decision,  and  provide  the  name  and 
address  of  the  HUD  official  to  whom 
you  should  submit  your  appeal. 

(3)  Tell  you  that  HUD's  estimate  of  the 
fee  is  more  than  you  have  agreed  to  pay 
and  ask  to  confer  within  10  days  to  see 
if  you  can  reformulate  your  request  so 
that  HUD  can  meet  your  request  at  a  fee 
that  is  acceptable  to  you;  or 

(4)  Tell  you  that  you  will  not  receive 
a  response  until  you  have  either  paid 
your  fee  or  committed  to  the  amount  of 
fee  you  will  pay,  as  applicable,  and  will 
provide  you  10  days  to  pay,  or  commit 
to  pay,  the  fee. 

(5)  If  you  requested  expedited 
processing,  advise  you  whether  your 
request  is  granted  or  denied  and,  if  your 
request  is  denied,  advise  you  of  your 
right  to  appeal. 

(c)  What  action  may  HUD  take  if  I  fail 
to  respond?  If  you  fail  to  respond  within 
a  period  specified  in  this  subpart,  HUD 
may  consider  your  request  for  records 
withdrawn  and  may  terminate 
processing  of  your  request. 

§15.107     How  does  HUD  handle  requests 
that  Involve  classified  records? 

If  your  request  involves  the  release  of 
documents  that  are  classified  under 
Executive  Order  12958,  HUD  wall  refer 
yoMi  request  and  the  pertinent 
docimients  to  the  originating  agency  for 
processing.  HUD  may  refuse  to  confirm 
or  deny  the  existence  of  the  requested 
information  if  the  originating  agency 
determines  that  the  fact  of  its  existence 
is  itself  classified. 

§15.108     What  are  HUD  s  policies 
concerning  designating  confidential 
commercial  or  financial  information  under 
Exemption  4  of  the  FOIA  and  responding  to 
requests  for  business  information? 

(a)  HUD's  general  policy  concerning 
business  information  which  may  be 
considered  as  confidential  commercial 
or  financial  information.  Except  as 
provided  in  this  section  or  otherwise 
required  by  law,  HUD  officers  and 
employees  may  not  disclose  business 
information  which  is  considered  as 
confidential  commercial  or  financial 
information  to  anyone  other  than  to 
HUD  officers  or  employees  who  are 


properly  entitled  to  the  information  to 
perform  their  official  duties. 

(b)  How  does  a  submitter  make  a 
claim  that  business  information  is 
confidential  commercial  or  financial 
information?  (1)  If  you  are  a  submitter, 
you  may  request  confidential  treatment 
of  business  information  at  the  time  the 
information  is  submitted  to  HUD  or 
within  a  reasonable  time  after  it  is 
submitted. 

(2)  To  obtain  a  designation  of 
confidentiality,  you  must: 

(i)  Support  your  request  with  an 
authorized  statement  or  a  certification 
giving  the  facts  and  the  legal 
justification  for  your  request  and  stating 
that  the  information  has  not  been  made 
public;  and 

(ii)  Clearly  designate  the  information 
that  you  consider  confidential. 

(3)  Your  designation  of  confidentiality 
will  expire  10  years  after  the  date  the 
information  was  submitted  to  HUD, 
unless  you  have  provided  a  reasonable 
explanation  for  a  later  expiration  date. 

fc)  How  will  HUD  respond  to  a  request 
for  business  information?  If  the 
information  requested  has  been 
designated  in  good  faith  by  the 
submitter  as  information  to  be  protected 
under  5  U.S.C.  552(b)(4)  ("Exemption 
4")  or  if  HUD  has  reason  to  believe  that 
the  information  may  be  protected  by 
Exemption  4,  HUD  shall: 

(1)  Unless  an  exception  in  paragraph 
(c)(2)  of  this  section  applies,  promptly 
notify  the  submitter  about  the  request  or 
the  administrative  appeal  and  give  the 
submitter  10  working  days  to  submit  a 
written  objection  to  disclosure.  HUD 
will  describe  the  requested  business 
information  or  will  provide  copies  of  all 
or  a  portion  of  the  records; 

(2)  If  any  of  the  following 
circumstances  apply,  HUD  will  not 
notify  the  submitter: 

(i)  HUD  determines  that  the 
information  should  not  be  disclosed; 

(ii)  The  information  has  been 
published  lawfully  or  has  been  made 
available  officially  to  the  public; 

(3)  A  law  other  than  FOIA  requires 
HUD  to  disclose  the  information; 

(4)  A  HUD  regulation  requires  HUD  to 
disclose  the  information  The  regulation 
must: 

(i)  Have  been  adopted  pursuant  to 
notice  and  public  comment;  and 

(ii)  Specifv  narrow  classes  of  records 
submitted  to  HUD  that  are  to  be  released 
under  the  FOIA. 

(d)  Notice  to  requester  At  the  same 
time  HUD  notifies  the  submitter,  HUD 
will  also  notif\'  the  requester  that  the 
request  is  subject  to  the  provisions  of 
this  section  and  that  the  submitter  is 
being  afforded  an  opportunity  to  object 
to  disclosure  of  the  information. 
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(e)  Opportunity  to  object  to  disclosure. 
If  the  submitter  timely  objects  to 
disclosure,  HUD  will  consider  the 
submitter's  objections,  but  will  not  be 
bound  by  them.  HUD  generally  will  not 
consider  conclusory  statements  that 
particular  information  would  be  useful 
to  competitors  or  would  impair  sales,  or 
other  similar  statements,  sufficient  to 
iustif\-  confidential  treatment 
Information  provided  by  a  submitter  or 
its  designee  may  itself  be  subject  to 
disclosiu-e  under  the  FOIA. 

(f)  Notice  of  intent  to  disclose.  If  after 
considering  the  submitter's  objections, 
HUD  decides  to  disclose  business 
information  over  the  objection  of  a 
submitter.  HLID  will  send  a  written 
notice  of  intent  to  disclose  to  both  the 
submitter  and  the  requester  HUD  will 
send  these  notices  at  least  10  working 
days  before  the  specified  disclosure 
date.  The  notices  will  include: 

(1)  A  statement  of  the  reasons  why 
HUD  rejected  the  submitter's  disclosuure 
objections; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  disclosure  date. 

(g)  What  other  policies  apply  to  a 
submitter?  (\]  HUD  notice  of  FOIA 
lawsuit  HUD  will  promptly  notify  the 
submitter  of  any  suit  to  compel  HUD  to 
disclose  business  information. 

(2)  Determination  of  confidentiality. 
HUD  will  not  determine  the  validity  of 
any  request  for  confidentiality  until 
HUD  receives  a  request  for  disclosure  of 
the  information. 

(3)  Current  mailing  address  for  the 
submitter.  Each  submitter  must  give 
HUD  a  mailing  address  for  receipt  of 
any  notices  under  this  section,  and  must 
notify  HUD  of  any  change  of  address. 

§15.109    How  will  HUD  respond  to  a 
request  for  information  from  Form  HUD- 
92410  (Statement  of  Profit  and  Loss)? 

(a)  To  whom  will  HUD  disclose  the 
information?  HUD  will  release 
information  from  Form  HUD-92410  (or 
a  HIT)  approved  substitute  form  that  the 
mortgagor  mav  have  submitted)  ordy  to 
eligible  potential  purchasers  and  only 
during  the  period  specified  by  HUD  for 
the  mortgage  sale. 

fb)  Under  what  conditions  will  HUD 
release  such  information?  HUD  will 
release  the  information  onlv  if  all  of  the 
following  three  conditions  are  met: 

(1)  The  information  concerns  a  project 
that  IS  subject  to  a  HUD-held  mortgage 
which  HUD  is  selling  under  the 
authority  of  sections  207  (k)  and  (1)  of 
the  National  Housing  Act  (12  U.S.C. 
1713  (k)  and  ()))  or  section  7(i)(3)ofthe 
Department  of  Housing  and  Urbem 
Development  Act  (42  U.S.C.  3535(i)(3)). 

(2)  The  eligible  potential  purchasers 
have  agreed  to: 


(i)  Keep  the  information  confidential; 

(ii)  Disclose  the  information  only  to 
potential  investors  in  the  mortgage  and 
only  for  the  period  specified  by  HUD  for 
the  mortgage  sale  and  to  notify  those 
potential  purchasers  of  their  obligations 
under  this  section; 

(iii)  Use  the  information  only  to 
evaluate  the  mortgage  in  connection 
with  the  mortgage  sale;  and 

(iv)  To  follow  disclosure  procedures 
for  that  sale  that  have  been  established 
by  the  Secretary. 

(3)  The  potential  investors  in  the 
mortgage  have  agreed  to  keep  the 
information  confidential  and  to  use  the 
information  only  to  evaluate  the 
mortgage  in  cormection  with  their 
investment  decision. 

(c)  To  whom  may  potential  investors 
disclose  such  information?  Potential 
investors  in  the  mortgage  may  disclose 
the  information  to  other  entities  only  if 
the  disclosiire  is: 

(1)  Necessary  for  the  investor's 
evaluation  of  the  mortgage; 

(2)  Made  in  accordance  writh 
disclosure  procedures  for  the  specific 
sale  that  have  been  established  by  HUD; 
and 

(3)  Limited  to  the  period  specified  by 
HUD  for  the  mortgage  sale. 

(d)  What  sanctions  are  available  for 
improper  disclosure  of  such 
information?  An  eligible  potential 
purchaser  or  a  potential  investor  (who 
has  received  the  information  ft^om  a 
potential  purchaser  and  has  been 
notified  by  that  entity  of  its  obligations 
under  paragraph  (b)  of  this  section), 
who  discloses  information  from  Form 
HUD-92410  in  violation  of  this 
regulation,  may  be  subject  to  sanctions 
under  part  24  of  this  title. 

§15.110    What  fees  will  HUD  charge? 

(a)  How  will  HUD  determine  your  fee? 
HUD  will  determine  your  fee  based  on 
which  category  of  requester  you  are  in 
and  on  the  other  provisions  of  this 
section.  With  your  request,  you  should 
submit  information  to  help  HUD 
determine  the  proper  category.  If  HUD 
carmot  tell  from  yovu  request,  or  if  HUD 
has  reason  to  doubt  the  use  to  which  the 
records  will  be  put,  HUD  will  ask  you 

to  provide  additional  information  before 
assigning  the  request  to  a  specific 
category. 

(b)  What  are  the  categories  of 
requesters? — (1)  Commercial  use 
requester.  You  are  a  conunercial  use 
requester  if  you  request  information  for 
a  use  or  piupose  that  furthers  your 
commercial,  trade,  or  profit  interests  or 
those  interests  of  the  person  on  whose 
behalf  you  have  made  the  request.  In 
determining  whether  yovu  request 
properly  belongs  in  this  category,  HUD 


determines  the  use  to  which  you  will 
put  the  documents  requested. 

(2)  Educational  requester.  You  are  an 
educational  requester  if  your  request  is 
on  behalf  of  an  educational  institution 
and  you  do  not  seek  the  records  for  a 
commercial  use,  but  to  further  scholarly 
research. 

(3)  Non-commercial  scientific 
requester.  You  are  a  non-commercial 
scientific  requester  if  you  are  not  a 
commercial  use  requester  and  your 
request  is  on  behalf  of  an  organization 
that  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(4)  Representative  of  the  news  media 
requester,  (i)  You  are  a  representative  of 
the  news  media  requester  if  you  actively 
gather  news  for  an  entity  that  is 
primarily  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 

(ii)  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  news)  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 

(iii)  Freelance  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
pubhcation  contract  would  be  the 
clearest  proof,  but  HUD  may  also  look 
to  the  past  publication  record  of  a 
requester  in  making  this  determination. 

(iv)  If  you  are  a  representative  of  the 
news  media  requester,  HUD  will  not 
consider  you  to  be  a  commercial  use 
requester. 

(5)  Other  requester.  You  are 
considered  an  "other"  requester  if  you 
do  not  fall  within  the  categories  of 
requesters  described  above. 

(c)  FOIA  Fee  Schedule.  The  following 
table  sets  out  the  Fee  Schedide  that 
HUD  uses  to  determine  yoiu-  fee.  The 
rates  for  professional  and  clerical  search 
and  review  includes  the  salary  of  the 
employee  performing  the  work.  The 
duplication  cost  includes  the  cost  of 
operating  duplicating  machinery.  The 
computer  run  time  includes  the  cost  of 
operating  a  central  processing  unit  for 
that  portion  of  the  operating  time 
attributable  to  searching  for  responsive 
records,  as  well  as  the  costs  of  operator/ 
programmer  salary  apportionable  to  the 
search.  HUD's  fee  schedule  does  not 
include  overhead  expenses  such  as  costs 
of  space  and  heating  or  lighting  the 
facility  in  which  the  records  are  stored. 
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Activity 

Rate 

Commercial  use  requester 

News  media,  educational 
research,  or  scientific  re- 
search requester 

Other  requester 

Professional  search 

$37.00  per  hour  

$37.00  per  hour  

$16.35  

$16.36  per  hour  

$35.00  per  hour  

The  direct  cost  of  con- 
ducting the  search. 

$0  15  per  page 

Applies  

Applies  

Applies  

Applies  „ 

Applies  

Applies  

Applies 

Does  not  apply 

Does  not  apply 

Applies.  No  charge  for  first 

two  hours  of  cumulative 
search  time 
Does  riot  apply 

Clerical  search 

Does  not  apply 

Does  not  aoolv 

Applies  No  charge  tor  first 

r^tohn^l  rpx/ipw 

two  hours  of  cumulative 

search  time 
Does  not  apply. 
Applies. 
Applies. 

Applies.  No  charge  for  first 

Programming  services 

Computer  run  time  (in- 
cludes only  mainframe 
search  time  not  printing). 

Duplication  costs  

Does  not  apply 

Does  not  apply 

Applies  No  charge  for  first 
100  pages. 

100  pages. 

(d)  How  does  HUD  assess  review 
charges?  HUD  will  assess  review 
charges  only  for  the  first  time  it  analyzes 
the  applicability  of  a  specific  exemption 
to  a  particular  record  or  portion  of  a 
record.  HUD  will  not  charge  for  its 
review  at  the  administrative  appeal 
level  of  an  exemption  already  applied. 
If  HUD  has  withheld  in  full  a  record  or 
portions  of  a  record  under  an  exemption 
which  is  subsequently  determined  not 
to  apply,  HUD  will  assess  charges  for  its 
review  to  determine  the  applicability  of 
other  exemptions  not  previously 
considered. 

(e)  How  does  HUD  handle  multiple 
requests?  If  you,  or  others  acting  with 
you,  make  multiple  requests  at  or  about 
the  same  time  for  the  purpose  of 
dividing  one  request  into  a  series  of 
requests  for  the  purpose  of  evading  the 
assessment  of  fees,  HUD  will  aggregate 
your  requests  for  records.  In  no  case  will 
HUD  give  you  more  than  the  first  two 
hours  of  search  time,  or  more  than  the 
first  100  pages  of  duplication  without 
charge. 

(f)  Unsuccessful  searches.  If  HUD's 
search  for  records  is  unsuccessful,  HUD 

•will  still  bill  you  for  the  search. 

(g)  No  charge  for  costs  under  $25. 
HUD  will  not  charge  you  a  fee  if  the 
total  amount  calculated  under  this 
section  is  less  than  $25.00. 

(h)  Reducing  fees  in  the  public 
interest.  If  HUD  determines  that 
disclosure  of  the  information  you  seek 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  govenunent,  and  that 
you  are  not  seeking  the  information  for 
your  ovra  commercial  interests,  HUD 
may  waive  or  reduce  the  fee. 

(i)  When  do  I  pay  the  fee?  HUD  will 
bill  you  when  it  responds  to  your 
request.  You  must  pay  within  thirty-one 
calendar  days.  If  the  fee  is  more  than 
$250.00  or  you  have  a  history  of  failing 
to  pay  FOIA  fees  in  a  timely  manner, 


HUD  will  ask  you  to  remit  the  estimated 
amount  and  any  past  due  charges  before 
sending  you  the  records. 

(j)  What  happens  if  I  do  not  pay  the 
fees?  (1)  If  you  do  not  pay  by  the  thirty- 
first  day  after  the  billing  date,  HUD  will 
charge  interest  at  the  maximim[i  rate 
allowed  under  31  U.S.C.  3717. 

(2)  If  you  do  not  pay  the  amount  due 
within  ninety  calendar  days  «f  the  due 
date,  HUD  may  notify  consumer  credit 
reporting  agencies  of  your  delinquency. 

(3)  If  you  owe  fees  for  previous  FOIA 
responses,  HUD  will  not  respond  to 
further  requests  unless  you  pay  the 
amount  due. 

(k)  Contract  services.  HUD  will 
contract  with  private  sector  sources  to 
locate,  reproduce  and  disseminate 
records  in  response  to  FOIA  requests 
when  that  is  the  most  efficient  method, 
When  doing  so  HUD  will  charge  the  cost 
to  the  requester  that  the  private  sector 
source  has  charged  HUD  for  performing 
these  tasks.  In  some  instances,  these 
costs  may  be  higher  than  the  charges 
HUD  would  ordinarily  charge  if  the 
processing  tasks  had  been  done  by  the 
agency  itself.  In  no  case  will  HUD 
contract  out  responsibilities  which  the 
FOIA  provides  that  HUD  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or  reduce 
fees.  HUD  will  ensure  that,  when 
docimients  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  the 
National  Technical  Information  Service, 
HUD  will  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources.  Information  provided  routinely 
in  the  normal  course  of  business  will  be 
provided  at  no  charge. 

§15.111     How  do  I  appeal  a  denial  of  my 
request  for  records  or  a  fee  determination? 

(a)  To  what  address  do  1  submit  my 
appeals?  You  must  submit  your  appeal, 


in  writing,  to  the  address  specified  in 
HUD's  notice  responding  to  your  FOIA 
request  (see  §  15.in6(a)(2){iv)).  If  you 
send  your  appeal  to  the  wrong  HUD 
office,  that  office  will  forward  it  to  the 
correct  office  That  office  will  also 
notify  you  that  it  has  so  forwarded  your 
appeal  and  advise  you  that,  for 
processing  purposes,  the  time  of  receipt 
will  be  when  the  appropriate  office 
receives  your  appeal. 

(b)  How  much  time  do  I  have  to 
submit  an  appeal?  Your  written  appeal 
must  be  postmarked  within  30  calendar 
days  of  the  date  of  the  HUD 
determination  from  which  you  are 
appealing.  If  your  appeal  is  transmitted 
by  other  than  the  United  States  Postal 
Service  (i.e.,  facsimile,  messenger  or 
delivery  service)  it  must  be  received  in 
the  appropriate  office  by  close  of 
business  on  the  30th  calendar  day  after 
the  date  of  the  HUD  determination, 

(c)  What  information  must  I  provide  if 
I  am  appealing  a  denial  of  request  for 
information^  If  you  are  appealing  a 
denial  of  your  request  for  information, 
the  appeal  must  contain  the  following 
information: 

(1)  A  copy  of  your  original  request; 

(2)  A  copy  of  the  wrritten  denial  of 
your  request;  and 

(3)  Y'our  statement  of  the  facts  and 
legal  arguments  supporting  disclosure. 

(d)  What  information  must  I  provide 
if  I  am  appealing  a  fee  determination? 
If  you  are  appealing  a  fee  determination, 
inrJuding  a  denial  of  your  request  for 
HUD  to  waive  the  fee,  the  appeal  must 
contain  the  following  information; 

(1)  The  address  of  the  office  which 
made  the  fee  determination  from  which 
you  are  appealing; 

(2)  The  fee  that  office  charged; 

(3)  The  fee,  if  any,  you  believe  should 
have  been  charged; 

(4)  The  reasons  you  believe  that  your 
fee  should  be  lower  than  the  fee  which 
the  Agency  charged  or  should  have  been 
waived;  and 
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(5)  A  copy  of  the  initial  fee 
determination  and  copies  of  any 
correspondence  concerning  the  fee. 

(e)  What  information  must  I  provide  if 
I  am  appealing  a  denial  of  expedited 
processing?  If  you  are  appealing  a  denial 
of  your  request  for  expedited 
processing,  your  appeal  must  contain 
the  following  information: 

(1)  A  copy  of  yoiu-  original  request; 

(2)  A  copy  of  the  written  denial  of 
your  request;  and 

(3)  Yoiu  statement  of  the  facts  and 
legal  arguments  supporting  expedited 
processing. 

§15.112     How  will  HUD  respond  to  my 
appeal? 

(a)  How  much  time  does  HUD  have  to 
decide  my  appeal?  HUD  will  decide 
your  appeal  of  a  denial  of  expedited 
processing  within  10  working  days  after 

its  receipt  For  anv  other  tvpe  of  appeal, 
HUD  will  decide  vour  appeal  within  20 
working  days  after  its  receipt.  HUD  may 
have  an  additional  10  working  days  if 
unusual  circumstances  require. 

(b)  What  acUon  will  HUD  take  if  it 
grants  my  appeal?  (1)  Appeal  of  a  denial 
of  request  for  information.  If  you  are 
appealing  a  decision  to  deny  your 
request  for  records,  HUD  will  either: 

(i)  Give  you  the  records  you  requested 
or  advise  you  that  the  records  will  be 
provided  by  the  originating  office; 

(ii)  Give  you  some  of  the  records  you 
requested  while  declining  to  give  you 
other  records  you  requested,  tell  you 
vvhv  HUD  has  concluded  that  the 
documents  were  exempt  from  disclosure 
under  FOIA.  and  tell  you  how  to  obtain 
judicial  review  of  HUD's  decision;  or 

fiii)  Decline  to  give  you  the  records 
you  requested,  tell  you  why  HUD  has 
concluded  that  the  records  were  exempt 
from  disclosure  under  FOIA,  and  tell 
vou  how  to  obtain  judicial  review  of 
HUD's  decision, 

(2)  Appeal  of  a  fee  determination.  If 
vou  are  appealing  a  fee  determination, 
HUD  will  either: 

(i)  Waive  the  fee  or  charge  the  fee  that 
you  have  requested; 

(ii)  Modifv'  the  original  fee  charged, 
and  explain  why  it  has  determined  that 
the  fee  is  appropriate;  or 

('111  Advise  vou  that  the  original  fee 
fharged  was  appropriate,  and  explain 
why  it  has  determined  that  the  fee  is 
appropriate. 

(,-1)  Apppul  of  a  denial  of  expedited 
protest^mg.  Ii  you  are  appealing  a  denial 
of  your  request  for  expedited 
processing,  HUD  will  either: 


(i)  Agree  to  expedited  processing  of 
your  request;  or 

(ii)  Advise  you  that  the  decision  to 
deny  expedited  processing  has  been 
affirmed,  and  teU  you  how  to  obtain 
judicial  review  of  HUD's  decision. 

5.  Remove  subparts  C,  D,  F,  G,  and  J. 

6.  Redesignate  subparts  H,  consisting 
of  §§15.71  through  15.74,  as  subpart  C. 
consisting  of  §§  15.201  through  15.204, 
to  read  as  follows- 

Subpart  C — Production  In  Response  to 
Subpoenas  or  Demands  of  Courts  or 
Other  Authorities 

Sec. 

15.201  Purpose  and  scope. 

15.202  Production  or  disclosure  prohibited 
unless  approved  by  the  Secretary. 

15.203  Procedure  in  the  event  of  a  demand 
for  production  or  disclosure. 

15.204  Procedure  in  the  event  of  an  adverse 
ruling. 

7.  In  newly  designated  §  15.201,  the 
undesignated  paragraph  is  redesignated 
as  paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

§15.201     Purpose  and  scope 

***** 

(b)  The  term  "legal  proceeding"  has 
the  meaning  given  in  §  15.301(b). 

§15.203     [Amended] 

8.  In  newly  designated  §  15.203(a), 
revise  the  reference  to  §  15.71  to  read 
§15.201. 

§15.204     [Amended] 

9.  In  newly  designated  §  15.204, 
revise  the  reference  to  §  15.73(b)  to  read 
§  15.203(b). 

10.  Redesignate  subpart  I,  consisting 
of  §§  15.81  through  15.85,  as  subpart  D, 
consisting  of  §§  15.301  through  15.309, 
to  read  as  follows: 

Subpart  D — Testimony  of  Enr^)loyees 
in  Legal  Proceedings 

Sec. 

15.301  Purpose. 

15.302  Testimony  in  proceedings  in  which 
the  United  States  is  a  party. 

15.303  Legal  proceedings  among  private 
litigants;  general  rule. 

15.304  Legal  proceedings  among  private 
litigants;  subpoenas. 

15.305  Legal  proceedings  among  private 
litigants;  expert  or  opinion  testimony. 

§15.304    [Amended] 

11.  In  newly  designated  §  15.304, 
revise  the  reference  to  §§  15.71-15.74  to 
read  §§  15.201-204. 


Dated:  June  14,  2000. 
Andrew  Cuomo, 

Secretary. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A — Reading  Rooms 

The  Department  maintains  a  reading  room 
in  Headquarters.  451  Seventh  Street.  SW. 
Washington.  EX:  20410  and  in  each  of  its 
Secretary  Representative's  Offices  as  follows: 

New  England,  Boston  Office — Room  375. 
Thomas  P.  O'Neill,  Jr.  Federal  Building.  10 
Causeway  Street,  Boston,  Massachusetts 
02222-1092.  The  New  England  Office 
oversees  jurisdiction  for  HUD  Offices  located 
in  Maine,  New  Hemipshire.  Vermont. 
Massachusetts.  Connecticut,  and  Rhode 
Island. 

New  York/New  Jersey,  New  York  Office— 
26  Federal  Plaza,  New  York,  New  York 
10278-0068.  The  New  York/New  Jersey 
Office  oversees  jurisdiction  for  HUD  Offices 
located  in  New  York  and  New  Jersey. 

Mid  Atlantic,  Philadelphia  Office— Liberty 
Square  Building,  105  South  7th  Street, 
Philadelphia,  Pennsylvania  19106-3392.  The 
Mid  Atlantic  Office  oversees  jurisdiction  for 
HUD  Offices  located  in  Pennsylvania, 
Delaware,  Maryland,  Virginia,  and  West 
Virginia. 

Southeast/Caribbean.  Atlanta  Office — ^Five 
Points  Plaza  Building,  40  Marietta  St., 
Adanta,  Georgia  30303.  The  Southeast/ 
Caribbean  Office  oversees  jurisdiction  for 
HUD  Offices  located  in  Kentucky,  Tennessee, 
North  Carolina,  South  Carolina,  Georgia, 
Alabama,  Mississippi,  Florida,  and  Puerto 
Rico. 

Midwest,  Chicago  Office — Ralph  Metcalfe 
Federal  Building,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3507,  The  Midwest 
Office  oversees  jurisdiction  for  HUD  Offices 
located  in  Illinois,  Indiana,  Ohio,  Michigan, 
Wisconsin,  and  Minnesota. 

Southwest,  Fort  Worth  Office— Burnett 
Plaza  Building,  801  Cherry  Street,  Fort 
Worth,  Texas  76102.  The  Southwest  Office 
oversees  jurisdiction  for  HUD  Offices  located 
in  Oklahoma,  Texas,  Arkansas,  Louisiana, 
and  New  Mexico. 

Great  Plains,  Kansas  City  Office — Room 
200,  Gateway  Tower  II,  400  SUte  Avenue, 
Kansas  City,  Kansas  66101-2406.  The  Great 
Plains  Office  oversees  jurisdiction  for  HUD 
Offices  located  in  Missouri,  Iowa,  Kansas, 
and  Nebraska. 

Rocky  Mountain,  Denver  Office — 633  17th 
Street,  Denver,  Colorado  80202-3607.  The 
Rocky  Mountain  Office  oversees  jurisdiction 
for  HUD  Offices  located  in  Colorado,  Utah, 
Wyoming,  North  Dakota,  South  Dakota,  and 
Montana. 
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Pacific/Hawaii,  San  Francisco  Office — 
Philip  Burton  Federal  Building  &  U.S. 
Courthouse,  450  Golden  Gate  Avenue,  PO 
Box  36003,  San  Francisco,  California  94102- 
3448.  The  Pacific/Hawaii  Office  oversees 


jurisdiction  for  HUD  Offices  located  in 
California,  Nevada,  Arizona,  £uid  Hawaii. 

Northwest/ Alaska,  Seattle  Office — Suite 
200,  Seattle  Federal  Office  Building,  909  First 
Avenue,  Seattle,  Washington  98104-1000. 
The  Northwest/ Alaska  Office  oversees 


jurisdiction  for  HUD  Offices  located  in 
Alaska,  Washington,  Oregon,  and  Idaho. 

[FR  Doc.  00-17181  Filed  7-7-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research:  Notice  of  a 
Final  Funding  Priority  for  Fiscal  Year 
2000  for  one  Disability  and 
Rehabilitation  Research  Project 
(DRRP) 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services.  Department  of 
Education. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  a 
final  funding  priority  for  one  DRRP 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  year  2000.  The 
Assistant  Secretary  takes  this  action  to 
focus  research  attention  on  an  area  of 
national  need.  The  priority  is  intended 
to  improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  August  9.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangie.  Telephone:  (202)  205- 
5880.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
TDD  number  at  (202)  205-4475. 
Internet:  donna — nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  docxunent  in  an  alternate 
format  (e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  final  priority  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  a 
DRRP  on  Information  Technology 
Technical  Assistance  and  Training 
(ITTA). 

The  final  priority  refers  to  NIDRR's 
Long  Range  Plan  (the  Plan).  The  Plan 
can  be  accessed  on  the  WorlcTwide  Web 
at :  h  ftp  -.//www.  ed.gov/legisla  tion/ 
FedRegister/other/1999-12/68576.html. 

This  final  priority  supports  the 
National  Education  Goal  that  calls  for 
every  American  to  possess  the  skills 
necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Assistant 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  is  contained  in 
sections  202(g)  and  204  of  the 
Rehabilitation  Act  of  1^73,  as  amended 
(29  U.S.C.  762  and  764).  Regulations 
governing  this  program  are  found  in  34 
CFR  Part  350. 

Note:  This  notice  of  a  final  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  this  issue  of  the 
Federal  Register. 


Analysis  of  Comments  and  Changes 

On  May  8,  2000  the  Assistant 
Secretary  published  a  notice  of  a 
proposed  priority  in  the  Federal 
Register  (64  PR  26588).  The  Department 
of  Education  received  3  letters 
commenting  on  the  notice  of  proposed 
priority  by  the  deadline  date.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Assistant  ■ 
Secretary  is  not  legally  authorized  to 
make  under  statutory  authority — are  not 
addressed. 

Comment:  The  needs  assessment 
developed  under  Activity  1  and  the 
training  materials  developed  under 
Activity  2  should  reflect  both  current 
technology  and  technology  that  is 
immanent.  In  doing  so,  the  grantee 
should  be  required  to  collaborate  with 
the  Federal  Communications 
Commission,  the  National  Institute  of 
Standards,  and  other  agencies  that  have 
advanced  technology  operations. 

Discussion:  NIDRR  agrees  that  the 
needs  assessment  and  the  training 
materials  should  reflect  both  current 
technology  and  foreseeable 
technological  developments.  NIDRR 
also  agrees  that  collaboration  with 
relevant  Federal  agencies  is  important 
and  is  a  required  component  of  the 
priority.  The  applicant  may  propose  to 
coordinate  with  other  agencies  and 
organizations  as  deemed  necessary.  The 
peer  review  process  will  evaluate  the 
merit  of  each  applicant's  proposed 
activities. 

Changes:  None. 

Comment:  Considering  the  rapid 
development  of  both  the  host 
technologies  and  the  practice  of 
universal  design,  it  is  important  that 
training  materials  and  instructional 
modules  developed  under  activity  2  be 
developed  and  provided  in  ways  that 
are  amenable  to  very  rapid  update  and 
renewal. 

Discussion:  NIDRR  agrees  that  it  is 
important  for  training  materials  to  be 
reflective  of  rapid  technological  change. 
NIDRR  anticipates  that  the  successful 
applicant  will  propose  activities  that 
take  into  account  rapid  technological 
change  as  discussed  in  the  background 
statement.  The  peer  review  process  will 
evaluate  the  merits  of  each  applicant's 
proposed  activities. 

Changes:  None. 

Comment:  One  comment er 
recommended  that  an  activity  be  added 
that  requires  the  grantee  to  develop  and 
maintain  a  list  of  "best  practices"  and 
to  make  that  list  available  to  other 
organizations  working  in  this  field. 

Discussion:  An  applicant  may  propose 
to  develop  and  maintain  a  list  of  best 
practices.  NIDRR  elects  to  allow  the 


applicant  the  choice  as  to  whether  to 
include  such  an  activity.  The  peer 
review  process  will  evaluate  the  merits 
of  each  applicant's  proposed  activities. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  background  statement,  specifically 
the  fourth  paragraph  of  the  backgrovmd 
statement  that  talks  about  "a  shortage  of 
individuals  trained  to  educate 
consumers,  consumer  service 
professionals,  technical  writers,  web 
developers,  marketers,  and  other 
information  technology  related 
professionals  about  accessible  and 
usable  electronic  and  information 
technologies"  should  be  expanded  to 
include  telecommunications  products. 

Discussion:  Teleconununications 
products  is  included  in  the  definition  of 
electronic  and  information  technology 
in  the  notice  of  proposed  rule  making 
published  in  the  Federal  Register  (65 
FR  17351)  by  the  Access  Board  on 
March  31,  2000.  Based  on  this  definition 
NIDRR  expects  that  telecommunications 
products  will  be  considered  in  each 
application. 

Changes:  None. 

Comment:  The  target  audiences 
mentioned  in  Activity  1  should  focus  on 
those  who  are  tasked  with 
implementing  Section  508  and  Section 
255  and  include  state  procurement 
officers,  designers  of 
telecommunications  and  information 
technology  products,  others  wdthin 
information  technology  and 
telecommunications  companies  who 
make  decisions  regarding  product 
design  (including  product  managers, 
marketers,  sales  and  customer  service 
staff,  himian  factors  professionals, 
regulatory  compliance  specialists,  and 
executives),  web  developers  of 
govenunent  sites,  consumers  and 
disability-related  organizations,  and 
relevant  industry  groups  and 
professional  associations. 

Discussion:  NIDRR  believes  that  the 
language  in  Activity  1 ,  while  specific,  is 
not  limiting.  The  applicant  is  free  to 
include  other  audiences  and/or 
elaborate  upon  identified  audiences. 
The  peer  review  process  will  evaluate 
the  merits  of  each  applicant's  proposed 
activities. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  this  center  be 
required  to  coordinate  efforts  with  other 
Federal  grantees  and  contractors 
responsible  for  providing  training  and 
techniccd  assistance  related  to  Section 
508  and  Section  255  including  those 
responsible  for  providing  training  and 
technical  assistance  to  Federal 
procurement  officers  and  those 
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responsible  for  the  Section  508  Web  Site 
content 

Discussion:  The  priority-  directs  the 
applicant  to  collaborate  with  relevant 
Federal  agencies  and  other  agencies  as 
identified  bv  NIDRR  Therefore,  the 
applicant  is  not  limited  in  the  nature, 
scope  or  number  of  agencies  to  be 
targeted  in  the  application  for 
coordination  efforts  The  peer  review 
process  will  evaluate  the  merits  of  each 
applicants  proposed  activities. 

Changes:  None. 

Comment:  One  commenter  stated  that 
Activity  7  should  be  expanded  to 
include  the  telecommuaications  field. 
1 1       Discussion:  Telecommunications  is 
included  in  the  definition  of  electronic 
and  information  technology  in  the 
notice  of  proposed  rule  making 
published  in  the  Federal  Register  (65 
FR  17351)  bv  the  Access  Board  on 
March  31.  2000  Based  on  this  definition 
NIDRR  expects  that  telecommunications 
will  be  considered  in  each  application. 

Changes:  None. 

Disability  and  Rehabilitation  Research 
Projects 

Authority  for  DRRPs  is  contained  in 
section  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  764). 
DRRPs  carry  out  one  or  more  of  the 
following  types  of  activities,  as  specified 
in  ,34  CFR  350  13-350.19:  research, 
development,  demonstration,  training, 
dissemination,  utilization,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
DRRPs  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabihtation  Act  of  1973,  as  amended. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Assistant  Secretary  will  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority  The  Assistant 
Secretary  will  fund  under  this 
competition  only  an  application  that 
meets  this  absolute  priority. 

Priority:  Information  Technology 
Technical  Assistance  and  Training 

Center 

Background 

The  emerging  digital  economy  is 
fundamentally  altering  the  way 
i\mericans  work.  The  advent  of 
powerful  computers,  high  speed 


modems,  sopxhisticated 
telecommunications  networks,  fiber 
optics,  broadband  network  capacity, 
intranets,  the  Internet,  the  World  Wide 

Web  (WWW),  and  satellites  has  enabled 
computer  and  information  experts  to 
build  a  global  information  network  that 
is  unparalleled.  These  technologies,  and 
how  we  use  them,  are  undergoing  rapid 
changes  that  result  in  a  new  wave  of 
information  flow  that  touches  all  fecets 
of  society,  including  education, 
employment  and  daily  living.  In  this 
period  of  rapid  technical,  economic,  and 
social  change,  access  to  electronic  and 
information  technologies  is  essential  for 
everyone.  Unfortunately,  while  the 
availability  of  information  technology 
hf)lds  tremendous  promise  to  level  die 
playing  field,  the  proliferation  of 
electronic  and  information  technologies 
does  not  guarantee  accessibility  and 
usability  for  individuals  with 
disabilities 

The  electronic  and  information 
technologv  industry  has  been  growing  at 
more  than  double  the  rate  of  the  overall 
economy— a  trend  that  is  likely  to 
continue  (The  Emerging  Digital 
Economy  II,  a  report  by  the  U.S. 
Department  of  Commerce.  June.  1999). 
Because  of  the  increase  in  availability  of 
the  Internet.  20  million  salaned  workers 
telecommuted  from  their  homes  last 
year.  That  number  is  expected  to  reach 
130  million  by  2003  (InfoTech  Trends, 
Fourth  Quarter.  1998).  Electronic  mail, 
once  considered  an  elite  mode  of 
communication  for  university-based 
researchers  and  scientists,  is  now 
routinely  used  by  workers  to  instantiy 
exchange  visual  and  audible 
information  in  readable  and  reusable 
formats  (e.g.,  computer  files,  charts, 
figures,  tables,  images,  databases,  and 
software  packages)  using  one  of  the 
estimated  14.000  Internet  service 
providers  worldwide  (InfoTech  Trends, 
Second  Quarter,  1999). 

In  today's  market,  electronic  and 
information  technology  product  cycles 
are  measured  in  months,  not  years.  The 
same  can  be  said  for  product  lifetimes. 
This  rapid  proliferation  of  technologies 
has  emphasized  the  need  for  universal 
design — a  process  whereby 
environments  and  products  are 
designed  with  built-in  flexibility  so  they 
are  usable  by  as  many  people  as 
possible,  regardless  of  age  and  ability,  at 
no  additional  cost  to  the  user.  Given  the 
rapid  evolution  of  each  generation,  new 
products  often  do  not  include  universal 
design  features,  thus  increasing  the  need 
for  the  expensive  process  of  retrofitting. 

Unfortunately,  there  is  a  shortage  of 
individuals  knowledgeable  about  the 
principles  of  universal  design  and  the 
benefits  of  incorporating  universal 


design  features  into  electronic  and 
information  technologies.  There  is  also 
a  shortage  of  individuals  trained  to 
educate  consumers,  customer  service 
professionals,  technical  writers,  web 
developers,  marketers,  and  other 
information  technology  related 
professionals  about  accessible  and 
usable  electronic  and  information 
technologies. 

Congress  has  passed  landmark 
legislation  that  is  intended  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  in  society, 
including  increased  access  to  electronic 
and  information  technology.  These 
laws,  and  their  provisions,  include  the 
Hearing  Aid  CompatibUity  Act  of  1988, 
the  Television  Decoder  Circuitry  Act  of 
1990,  the  Americans  with  Disabilities 
Act(ADA)of  1990,  the 
Teleconmiunications  Act  of  1996,  the 
Assistive  Technology  Act  (AT  Act)  of 
1998.  and  the  Workforce  Investment  Act 
of  1998.  which  includes  sections  504 
and  508  of  the  Rehabilitation  Act  of 
1973,  as  amended. 

Section  255  of  the 
Telecommunications  Act  of  1996 
requires  telecommunications  service 
providers  and  equipment  manufacturers 
to  make  their  services  and  equipment 
accessible  by  persons  with  the  fall  range 
of  disabilities,  if  readily  achievable.  If  a 
manufacturer  or  service  provider  claims 
this  is  not  readily  achievable,  the 
manufacturer  or  service  provider  must 
still  ensure  that  the  equipment  or 
service  is  compatible  with  existing 
peripheral  devices  or  specialized 
customer  premises  equipment 
commonly  used  by  individuals  with 
disabiUties  to  achieve  access.  Chi  July 
19,  1999,  the  Federal  Communications 
Commission  (FCC)  adopted  rules  and 
guidelines  to  implement  section  255  of 
the  Telecommunications  Act. 

Section  508  of  the  Rehabihtation  Act 
of  1973,  as  amended,  requires  access  to 
the  Federal  government's  electronic  and 
information  technology.  Section  508 
appUes  to  all  Federal  departments  and 
agencies  when  they  develop,  procure, 
maintain  or  use  electronic  and 
information  technology.  Federal 
departments  and  agencies  must  ensure 
equal  access  to,  and  use  of,  electronic 
and  information  technology  for  Federal 
employees  with  disabilities  and 
members  of  the  public  seeking 
information  or  services  from  their 
agency  comparable  to  those  who  do  not 
have  disabilities,  unless  such  a 
requirement  woidd  cause  an  undue 
burden.  The  Access  Board  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (65  FR  17345)  on 
section  508  standards  on  March  31. 
2000  and  will  publish  final  standards 
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after  analysis  of  comments  received. 
Federal  agencies  will  be  responsible  for 
complaints  related  to  the  procurement 
of  accessible  electronic  and  information 
technologies  as  of  August  7,  2000.  The 
Assistive  Technology  Act,  29  U.S.C. 
3001,  also  requires  that  States  receiving 
assistance,  including  subrecipients, 
under  the  State  Grants  program  comply 
with  the  requirements  of  section  508, 
including  the  standards  developed  by 
the  Access  Board. 

The  regulations  and  standards  for 
section  255  of  the  Telecommunications 
Act  and  section  508  of  the 
Rehabilitation  Act  will  have  a  profound 
impact  on  dozens  of  stakeholders, 
including,  but  not  limited  to, 
information  technology  manufacturers, 
product  designers  and  engineers, 
technical  writers,  marketers, 
distributors,  purchasers  of  information 
technologies,  web  developers  and 
others.  Currently  there  is  a  dearth  of 
information  and  technical  assistance 
available  for  stakeholders  and  other 
constituencies  on  how  to  comply  with 
these  regulations  and  standards.  There 
is  also  a  limited  supply  of  skilled 
professionals  capable  of  providing 
training  and  support  on  how  to 
implement  the  requisite  guidelines  and 
standards  for  electronic  and  information 
technology. 

A  number  of  Federal  agencies  are 
collaborating  to  promote  awareness 
about  accessible  electronic  and 
information  technologies,  the  benefits  of 
incorporating  universal  design  into 
these  products,  and  the  need  for 
expanding  capacity  for  training  and 
technical  assistance  in  this  field. 
NIDRR,  the  General  Services 
Administration,  the  Federal 
Communications  Commission,  and  the 
Access  Board  are  jointly  supporting  a 
multifaceted  initiative  that  includes  a 
demonstration  center,  multiple  web 
pages,  and  technical  assistance  and 
training  efforts,  in  partnership  with 
industrial  consortia  and  professional 
and  trade  associations.  This  priority 
relates  to  the  need  for  expanding 
capacity  for  technical  assistance  and 
training  for  a  broad  array  of 
constituents. 

Priority:  Information  Technology 
Technical  Assistance  and  Training 
Center 

The  Assistant  Secretary  proposes  to 
establish  an  Information  Technology 
Technical  Assistance  and  Training 
Center  to  promote  the  wide  spread  use 
of  accessible  and  usable  electronic  and 
information  technology  and  to  promote 
the  benefits  of  universal  design.  In 
carrying  out  these  purposes,  the 


Information  Technology  Technical 
Assistance  and  Training  Center  must: 

•  Design  and  implement  a  needs 
assessment  that  will  determine  the 
technical  assistance  and  training  needs 
relative  to:  (a)  Implementing  the  final 
standards  under  section  508  of  the 
Rehabilitation  Act;  (b)  the  guidelines  for 
section  255  of  the  Telecommunications 
Act;  and  (c)  promoting  the  principles  of 
universal  design.  The  needs  assessment 
should  target  audiences  including,  but 
not  limited  to,  State  procurement 
officers,  product  designers  and 
engineers,  marketers,  technical  writers, 
web  developers,  consumer  and 
disability-related  organizations,  service 
providers,  human  resource 
professionals,  and  relevant  industrial 
consortia  and  professioned  and  trade 
associations; 

•  Based  upon  the  findings  of  the 
needs  assessment,  develop,  implement 
and  evaluate  relevant  training  materials 
and  instructional  modules  that  meet  the 
requirements  of  section  255  of  the 
Telecommunications  Act  and  section 
508  of  the  Rehabilitation  Act,  and 
address  the  principles  of  xmiversal 
design; 

•  Develop  and  disseminate  training 
materials  and  instructional  modules  to 
States  receiving  AT  Act  funds  on 
implementing  the  requirements  of 
section  508  and  its  standards; 

•  Provide  information,  training  and 
technical  assistance  about  section  255  of 
the  Telecommunications  Act,  section 
508  of  the  Rehabilitation  Act,  and  the 
principles  of  universal  design  to 
appropriate  constituencies,  including 
the  information  technology  and 
teleconmiunications  industry,  relevant 
industrial  consortia,  professional  and 
trade  associations,  and  States  receiving 
AT  Act  funds; 

•  Collaborate  with  the  General 
Services  Administration,  the  Federal 
Communications  Commission,  and  the 
Access  Board  by  contributing 
information  and  materials  for  the 
Government  wide  web  site  on  Section 
508; 

•  Design  and  implement,  in 
collaboration  with  the  Federal 
Communications  Conmiission,  the 
Access  Board,  the  Rehabilitation 
Engineering  Research  Center  on 
Telecommunications  Access  and  the 
telecommunications  industry,  a  web  site 
that  contains  information  and 
instructional  materials,  including  those 
developed  under  Activity  2,  that  can  be 
used  by  telecommunications  designers 
of  equipment  and  services  to  develop 
and  fabricate  solutions  that  are  in 
accordance  with  the  guidelines  for 
section  255  of  the  Telecommunications 
Act;  and 


•  Identify,  implement,  and 
disseminate  strategies,  in  collaboration 
with  industrial  consortia  and 
professional  and  trade  associations,  that 
will  expand  training  capacity  of  the 
field  and  increase  the  knowledge  base 
about  accessible  and  usable  electronic 
and  information  technology. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  the  Information  Technology 
Technical  Assistance  and  Training 
Center  must: 

•  Collaborate  with  industry, 
industrial  consortia,  professional  and 
trade  associatione.  and  States  receiving 
AT  Act  funds  on  all  relevant  activities; 

•  Coordinate  on  activities  of  mutual 
interest  with  NIDRR-funded  projects 
including  the  Rehabilitation 
Engineering  Research  Centers  on 
Information  Technology  Access  and 
Telecommunications  Access  and  the 
Disability  and  Business  Technical 
Assistance  Centers;  and 

•  Collaborate  with  relevant  Federal 
agencies  responsible  for  the 
administration  of  pul  .'c  laws  that 
address  access  to  and  usability  of 
electronic  and  information  technology 
for  individuals  with  disabilities 
including,  but  not  limited  to,  the 
General  Services  Administration,  the 
Access  Board,  the  Federal 
Communications  Commission,  the 
Rehabilitation  Services  Administration, 
and  other  relevant  Federal  agencies 
identified  by  NIDRR. 

Additional  Selection  Criterion 

The  Assistant  Secretary  will  use  the 
selection  criteria  in  .'^4  CFR  350.54  to 
evaluate  applications  under  this 
program.  The  maximum  score  for  all  the 
criteria  is  100  points;  however,  the 
Assistant  Secretary  also  proposes  to  use 
the  following  criterion  so  that  up  to  an 
additional  ten  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points: 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  this  absolute  priority.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicants  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 


Federal  Register /Vol.  65,  No.  132 /Monday.  July  10,  2000 /Notices 


425M 


For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  353. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

I         Program  Authority:  29  U.S.C.  761a(g)  and 
762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects) 

Dated:  July  3,  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  00-17384  Filed  7-7-00;  8:45  am] 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:84.133A-^] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research:  Notice 
Inviting  Applications  and  Pre- 
application  for  a  New  Disability  and 
Rehabilitation  Research  Project  for 
Fiscal  Year  2000 

Purpose  of  the  Program:  The  purpose 
of  the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program  is 
to  improve  the  effectiveness  of  services 
authorized  under  the  Rehabilitation  Act 
of  1973.  The  Assistant  Secretary  takes 
this  action  to  focus  research  attention  on 
an  area  of  national  need.  The  priority  is 


intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

The  notice  of  final  funding  priority  on 
Information  Technology  Technical 
Assistance  and  Training  Center  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

This  notice  also  invites  interested 
parties  to  participate  in  a  pre- 
application  meeting  to  discuss  the 
funding  priority  for  the  Information 
Technology  Technical  Assistance  and 
Training  Center  and  to  receive  technical 
assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  The  pre-application 
meeting  will  be  held  on  July  31,  2000 
at  the  Department  of  Education,  Office 
of  Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  Room  3065, 
330  C  St.  SW,  Washington,  DC  between 
10  a.m.  and  12  a.m.  NIDRR  staff  will 
cdso  be  available  at  this  location  from 
1:30  p.m.  to  5  p.m.  on  that  same  day  to 
provide  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority.  NIDRR  wiU 
make  alternate  arrangements  to 
accommodate  interested  parties  who  are 
unable  to  attend  the  pre-application 
meeting  in  person.  For  further 
information  contact  William  Peterson, 
Switzer  Building,  room  3425,  330  C 
Street,  SW,  Washington,  DC  20202. 
Telephone  (202)  205-9192.  If  you  use  a 
TTY,  please  call  (202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  {e.g. 
other  interpreting  service  such  as  oral, 
cued  speech,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contact 
person  listed  in  this  Notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 


profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Deadline  for  Transmittal  of 
Applications:  September  1.  2000. 

Application  Available:  ]vly  15,  2000. 

Maximum  Award  Amount  per  year: 
$1,500,000. 

Note:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
that  proposes  a  project  funding  level  that 
exceeds  the  stated  maximuin  award  amount 
in  any  year  (See  34  CFR  75.104(b)). 

Estimated  Number  of  Awards:  1. 

Note:  The  estimate  of  funding  level  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

Project  Period:  60  months. 

Program  Authority:  29  U.S.C.  762. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85. 
and  86,  and  the  program  regulations  34 
CFR  Part  350. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  400  Maryland 
Avenue  SW,  Switzer  Building,  3317, 
Washington,  D.C.  20202,  or  call  (202) 
205-8207.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

hidividuals  with  disabilities  may 
obt£uii  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Marj'land  Avenue,  SW, 
room  3414,  Switzer  Building. 
Washington.  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
nimiber  at  (202)  205-4475. 

Internet:  Donna_Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites; 
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http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.133A,  Disability  and 
Rehabilitation  Research  Projects) 


Pnitiram   \uthority:  29  U.S.C.  760-764. 

Dated:  July  3,  2000. 
ludith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  00-17385  Filed  7-7-00;  8:45  am] 
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Presidential  Documents 


Proclamation  7328  of  July  6,  2000 

iu  Amend  the  beneraiized  b\siuin  of  Preferences 


H\   the  Prt'sKipnt  nf  thp  T'nitpd  *^tates  of  America 

A  Proc  idmatKin 

1.  Section  502(c)(7)  of  the  Trade  Act  of  1974,  as  amended  (the  "Trade 
Act")  (19  U.S.C.  2462(c)(7)),  provides  that,  in  determining  whether  to  des- 
ignate any  country  a  beneficiary  developing  country  under  this  section, 
the  President  shall  take  into  account  whether  that  country  has  taken  or 
is  taking  steps  to  afford  internationally  recognized  worker  rights  to  workers 
in  that  country.  Section  502(d)(1)  of  the  Trade  Act  (19  U.S.C.  2462(d)(1)) 
provides  that  the  President  may  withdraw,  suspend,  or  limit  the  application 
of  duty-free  treatment  under  die  Generalized  System  of  Preferences  (GSP) 
with  respect  to  any  designated  beneficiary  developing  country  based  on 
consideration  of  the  factors  set  forth  in  sections  501  and  502(c)  of  the 
Trade  Act  (19  U.S.C.  2461  and  2462(c)).  Section  502(f)(2)  of  die  Trade 
Act  (19  U.S.C.  2462(f)(2))  requires  the  President  to  notify  the  Congress  and 
the  affected  country,  at  least  60  days  before  termination,  of  the  President's 
intention  to  terminate  the  affected  country's  designation  as  a  beneficiary 
developing  country  for  purposes  of  the  GSP. 

2.  Section  502(e)  of  die  Trade  Act  (19  U.S.C.  2462(e))  provides  that  the 
President  shall  terminate  the  designation  of  a  country  as  a  beneficiary  devel- 
oping country  if  the  President  determines  that  such  country  has  become 
a  "high  income"  country  «as  defined  by  the  official  statistics  of  the  Inter- 
national Bank  for  Reconstruction  and  Development.  Termination  is  effective 
on  January  1  of  the  second  year  following  the  year  in  which  such  determina- 
tion is  made. 

3.  Pursuant  to  section  502(d)  of  the  Trade  Act,  and  having  considered 
the  factors  set  forth  in  sections  501  and  502(c),  I  have  determined  that 
it  is  appropriate  to  suspend  Belanis's  GSP  benefits  because  it  has  not  taken 
and  is  not  taking  steps  to  afford  workers  in  that  country  internationally 
recognized  worker  rights.  In  order  to  reflect  the  suspension  of  benefits  imder 
the  GSP  for  articles  imported  from  Belarus,  I  have  determined  that  it  is 
appropriate  to  modify  general  note  4(a)  of  the  Harmonized  Tariff  Schedide 
of  die  United  States  (HTS). 

4.  Pursuant  to  section  502(e)  of  the  Trade  Act,  I  have  determined  that 
Malta,  French  Polynesia,  New  Caledonia,  and  Slovenia  meet  the  definition 
of  a  "high  income"  country  as  defined  by  the  official  statistics  of  the  Inter- 
national Bank  for  Reconstruction  and  Development.  Accordingly,  pursuant 
to  section  502(e)  of  the  Trade  Act,  I  am  terminating  the  preferential  treatment 
under  the  GSP  for  articles  that  are  currendy  eligible  for  such  treatment 
and  that  are  imported  from  Malta,  French  Polynesia,  New  Caledonia,  and 
Slovenia,  effective  January  1,  2002. 

5.  Section  604  of  the  Trade  Act,  as  amended  (19  U.S.C.  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substanceapf  the  relevant  provisions 
of  that  Act,  and  of  other  Acts  affecting  import  treatment,  and  actions  there- 
under. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  die  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  Tide  V  and  section  604  of  the  Trade  Act,  do  proclaim  that: 
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(1)  In  order  to  reflect  the  suspension  of  benefits  under  the  GSP  with 
respect  to  Belarus,  general  note  4(a)  of  the  HTS  is  modified  by  deleting 
"Belarus"  from  the  list  of  independent  countries,  effective  with  respect 
to  articles  entered,  or  withdrawn  from  warehouse  for  consvunption,  on  or 
after  60  days  after  the  date  of  publication  of  this  proclamation  in  the  Federal 
Register. 

(2)  ha  order  to  terminate  the  designation  of  Malta,  French  Polynesia,  New 
Caledonia,  and  Slovenia  as  beneficiary  developing  countries  under  the  GSP, 
general  note  4(a)  of  the  HTS  is  modified  by: 

(a)  deleting  "Malta"  and  "Slovenia"  from  the  list  of  independent  coun- 
tries, and 

(b)  deleting  "French  Polynesia"  and  "New  Caledonia"  from  the  list 
of  nonindependent  countries  and  territories,  effective  with  respect  to  articles 
entered,  or  withdrav\m  from  warehouse  for  consumption,  on  or  after  January 
1,2002. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
July,  in  the  year  of  om:  Lord  two  thousand,  and  of  the  Independence  of 
the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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REMINDERS     . 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  10.  2000 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Acquisition  regulations; 
Contractor  performance 
evaluation  system; 
published  6-9-00 
Correction;  published  6- 
26-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 
Child  nutntion  programs 
National  school  lunch  and 
school  breakfast 
programs- 
Blended  beef,  pork, 
poultry,  or  seafood 
products;  identification; 
Djblished  6-8-00 

COMMERCE  DEPARTMEhrr 

Census  Bureau 
Foreign  trade  statistics; 
Shippers  Export  Declaration 
or  filing  export  information 
electronically  using 
automated  export  system; 
clarification;  published  7- 
10-00 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  administration 
regulations; 

Parties  to  transaction  and 
thier  responsibilities, 
routed  export  transactions, 
Shipper's  Export 
Declarations,  and  export 
clearance;  published  7-10- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards 
Hazardous  waste 
combustors,  published  7- 
10-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 

Alabama;  published  5-11-00 
Oregon:  published  5-10-00 
Air  quality  implementation 
plans;  \ A. approval  and 
promulgation   vanous 
States,  air  quality  planning 


purposes;  designation  of 
areas; 

Arizona;  published  6-8-00 
Indiana;  published  5-10-00 
Hazardous  waste  program 
authorizations; 

Oklahoma;  published  5-10- 

00 
West  Virginia;  published  5- 

^0-00 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments; 

Arizona;  published  6-8-00 
Florida;  published  6-9-00 
Louisiana;  published  6-8-00 
New  Hampshire;  published 

6-9-00 
West  Virginia;  published  6- 

9-00 
Wyoming;  published  6-8-00 
Television  broadcasting; 
Class  A  television  service; 
establishment;  published 
5-10-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 
Hj.Tiar,  drugs 
New  drug  applications — 
Drug  master  files; 
published  1-12-00 
Medical  devices: 
General  hospital  and 
personal  use  devices — 
Liquid  chemical  sterilants/ 
high  level  and  general 
purpose  disinfectants; 
classification;  published 
6-8-00 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations; 
Federal  Employees  Health 
Benefits  Program  and 
Defense  Department 
demonstration  project  arxj 
other  miscellaneous 
changes;  published  6-8-00 
Correction;  published  6- 
26-OC 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties; 
Revised  transfer  agent  form 
and  related  mle; 

Dubiished  6-9-00 

SOCIAL  SECURITY 
ADMINISTRATION 
Soc^a   secunTy  Deriefits  and 
suppiementai  secunty 
income: 

Federal  old  age,  survivors, 
and  disability  insurance 
and  aged,  blind,  and 
disabled — 


False  or  misleading 
statement  penalties; 
administrative 
procedures;  published 

7-10-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guara 

Ports  and  waterways  safety: 

Boston  Hartior,  MA;  safety 

zone;  published  7-10-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Boeing;  published  6-5-00 
Honeywell  Intemational  Inc.; 
published  6-5-00 

TRANSPORTA'tON 
DEPARTMENT 

Feoerai  Raiiroac 
Administration 

Gericra.  ra...'v^aa  system; 
Passenger  operations  and 
waivers  related  to  shared 
track  use  by  light  rail  and 
conventional  equipment; 
published  7-10-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricuttura    Ma-Keting 

Service 

Winter  pears  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-18- 
00;  published  7-3-00 

AGRICULTURE 
DEPARTMENT 

Anima    a'-'d  Pia'"'   hps  tn 
Inspection  Service 
Exportation  and  Importation  of 
animals  and  animal 
products; 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Denmark;  comments  due 
by  7-17-00;  published 
5-17-00 

AGRICULTURE 
DEPARTVEN'^ 

^"ores*  Se^vce 

special  areas. 
Roadless  area  conservation; 
comments  due  by  7-17- 
00;  published  5-10-00 

AGRICULTURE 

DEPARTMEN-f 

Farm  Service  Agency 
Program  regulations; 
Servicing  and  collection — 
Disaster  set-aside 
program;  comments  due 


by  7-17-00;  published 
5-17-00 
Special  programs: 

Lamb  Meat  Adjustment 
Assistance  Program; 
comments  due  by  7-19- 
00   published  6-21-00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations; 

North  Korea;  easing  of 
export  restnctions; 
comments  due  by  7-19- 
00;  published  6-19-00 

COMMERCE  DEPARTMENT 
N'at  onal  Oceanic  and 

.  jspheric  Administration 
Fishery  conservation  arxl 

management; 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Trawl  gear  in  Gulf  of 
Alaska  Central 
Regulatory  Area, 
seasonal  adjustment  of 
closure  areas  to; 
comments  due  by  7-18- 
00;  published  7-3-00 
Atlantic  highly  migratory 
species- 
Atlantic  bluefin  tuna  ar>d 
swordfish;  trade 
restnctions;  comments 
due  by  7-18-00; 
published  5-24-00 
Atlantic  swordfish  and 
northern  albacore  tuna; 
comments  due  by  7-18- 
00;  putMished  5-24-00 
North  Atlantic  swordfish; 
comments  due  by  7-18- 
00;  published  6-6-00 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  7-21-00;  put>lished 
7-6-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 
Pollution  control  and  dean 

air  and  water;  comments 

due  by  7-21-00;  published 

5-22-00 
Profit  incentives  to  produce 

innovative  new 

technologies;  comments 

due  by  7-21-00;  published 

5-22-00 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Pennits  for  discharges  of 

dredged  or  fill  matenal  into 

U.S.  waters; 

Fill  material  and  discharge 
of  fill  material;  definitions; 
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comments  due  by  7-19- 
'^   published  6-16-00 

DEFENSE  DEPARTMENT 

Navy  Department 
Pnvacy  n^i.  iiiiplementation; 
comments  due  by  7-17-00; 
■r       ■   ^  -  '  8-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Air  quality  models; 
guidelines;  comments 
due  by  7-20-00; 
published  4-21-00 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania:  con-ection; 
comments  due  by  7-19- 
00;  published  6-19-00 
Air  quality  implementation 
plans;  vA\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Califomia;  comments  due  by 
7-19-00;  published  6-19- 
00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
IBM  semiconductor 
manufacturing  facility, 
Essex  Junction,  VT; 
comments  due  by  7-17- 
00;  published  6-16-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitions; 
comments  due  by  7-19- 
00;  published  6-16-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contigency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-00;  published 
6-21-00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Other  financial  institutions 
lending;  comments  due 
by  7-19-00;  published 
6-26-00 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Personal  communications 
services — 


Narrowband  rules; 
modifications; 
competitive  bidding; 
comments  due  by  7-19- 
00;  published  7-3-00 
Point-to-point  and  point-to- 
multipoint  common  carrier 
and  private  operational 
fixed  microwave  rules; 
consolidation;  comments 
due  by  7-20-00;  published 
6-20-00 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
7-17-00;  published  6-9-00 
Florida;  comments  due  by 
7-17-00;  published  6-8-00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Gramm-Leach-Bliley  Act; 
implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 

FEDERAL  RESERVE 
SYSTEM 

Gramm-Leach-Bliley  Act; 
implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 

FEDERAL  TRADE 
COMMISSION 
Comprehensive  Smokeless 

Tobacco  Health  Education 

Act  of  1986;  impfementation; 

comments  due  by  7-21-00; 

published  5-8-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Admirvstratlon 

Medical  devices: 
Reclassification  of  38 
preamendments  class  III 
devices  into  class  II; 
comments  due  by  7-18- 
00:  published  4-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 

Coverage  decisions;  criteria; 
comments  due  by  7-17- 
00;  published  6-15-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
insoector  General  O^tice, 
Health  and  Human  Services 
Oepartment 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 


Ambulance  restocking  safe 
hartwr  under  anti-kk:kback 
statute;  comments  due  by 
7-21-00;  published  5-22- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  home 
construction  and  safety 
standards: 

Smoke  alarms;  comments 
due  by  7-17-00;  published 
5-18-00 

Privacy  Act;  implementation; 
comments  due  by  7-21-00; 
published  5-22-00 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Tribal  govemment: 

Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentatkjn 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  7-17-00;  published  4- 
18-00 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Land  resource  mandgemeni. 

Recreation  permits  for  public 
lands;  comments  due  by 
7-17-00;  published  5-16- 
00 

Correction;  comments  due 
by  7-17-00;  published 
5-30-00 

Correction;  comments  due 
by  7-17-00;  published 

5  31-00 

INTERIOR  DEPARTMENT 

^ish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Colorado  butterfly  plant; 
commerrts  due  by  7-17- 
00;  pubhshed  5-17-00 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Royalty  management: 

Indian  leases   gas  valuation 
regulations:  amendments; 
comments  due  by  7-17- 
00;  published  6-15-00 

Correction;  comments  due 
by  7-17-00;  published 
7-7-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
NASA  Inspector  General 
hotline  p)osters;  comments 
due  by  7-21-00;  published 
5-22-00 


ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Federal  claims  collection, 

comments  due  by  7-17-00; 

published  6  15-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Federal  Employees 
Retirement  System 
(FERS)— 

Infra-agency  transfer; 
automation  and 
simplification  of 
employee 
recordkeeping: 
comments  due  by  7-19- 
00:  published  4-20-00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 
companies: 

Types  of  consideration  paid 
by  small  business 
excluded  from  cost  of 
money  limitations; 
comments  due  by  7-20- 
00;  published  6-20-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  cerl'lication: 
Advanced  Qualification 
Program;  comments  due 
by  7-17-00;  published  6- 
16-00 
Airworthiness  directives: 
Boeing;  comments  due  by 
7-17-00;  published  6-21- 
00 
Domier;  comments  due  by 
7-17-00;  published  6-15- 
00 
Eurocopter  France; 
comments  due  by  7-21- 
00:  publisried  5-22-00 
MD  Helicopters  Inc.; 
comments  due  by  7-17- 
00;  published  5-17-00 
Class  D  airspace,  comments 
due  by  7-20-00;  published 
6-20-00 
Jet  routes;  comments  due  by 
7-17-00    published  6-2-00 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcohol,  viticultural  area 

designations: 

Red  Mountain.  WA; 
comments  due  by  7-18- 
00:  published  5-19-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Gramm-Leacn-Bliiey  Act, 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
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agreements    disclosure 

d'^.a  'eport^ng    commenis 
due  Dv   "  c'-Oij    ijjtiisied 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

G^amrr-Leacri-Bhiey  Ac:, 

■  mpiementation 

Commuriity  Reinvestment 
Act  iCR  A  I- related 
agreements,  disclosure 
ana  reporting    comments 
due  by   ~  2^-00    DjDnsr^ea 
5- 19-00 


LIST  OF  PUBLIC  LAWS 

T'nis  .8  a  coi^linuing  list  of 
public  bins  trom  tne  current 
ses&ic^  0'  Congress  which 
have  Decc-me  -eae-a    a/»=    It 


may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
664  ■•    This  list  Is  also 
^-di  able  online  at  http;// 
AAA  -a'"a  qcv  fedreg. 


o^jDnsnec    -  "le  Federal 
Register  bu'  mav  be  ordered 

i.n     Slip  law'    iino'vidua' 
pamphlet)  form  ^'or^  'ne 
Supenntendent  of  Documents, 
w  S    Government  Pnntmg 
Office    Washington    DC  20402 
(phone    202-512-1808)    ""ne 
•ext  will  also  be  made 
available  on  'ne  internet  trom 
GPO  Access  a-  '^np;// 
www  access  gpi:  gc^-'nara' 
index  "^f^'    S*jme   a»vs  "-a^ 
not  yet  be  available. 


S.  761 /P.L.     06^  229 
Electronic  Siy.di^rtss  in  Global 
and  National  Commerce  Act 
(June  30,  2000;  114  Stat. 
464) 

H.R    4762.'P  L     -oe-  23C 
Tc  irrieriz  trie  .:.ib:'.a. 
Revenue  Code  of  1986  to 
require  527  organizations  to 
disclose  their  political 
activities.  (July  1,  2000;  114 
Stat  477) 
Las;   i  is;   !une  30,  2000 


Public  Laws  Electronic 
Nottfication  Service 
(PENS) 


enacted  public  laws.  To 
subscht>e,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Iist80rv9www.gsa.gov  with 
the  following  text  message: 


Your  Name. 


AWS-L 


Nota:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  resporxl  to 
specific  inquiries  sent  to  this 
address. 


PENS  1$  a  free  electronic  mail 
notification  service  of  newly 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weel^ly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html  For  information  atxxjt  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951.00  domestic.  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4:00  p  m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

''^itie  Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-03&-O0001-3) 6.50 

3  (1997  Compilation 
ond  Parts  100  and 
101) 


Apr  1,2000 


(869-042-00002-1) 22.00 


8.50 

43.00 
3K00 


4    (869-042-00003-0)  .. 

5  Parts: 

1-699  (869-042-00004-8) .. 

70Q-1199 (869-042-00005-6)  .. 

1200-£nd.  6  (6 

Reserved)  (869-042-00006-4)  .. 

7  Parts: 

1-26  (869-042-00007-2)  .. 

27-52  (869-042-00008- 1)  .. 

53-209 (869-042-00009-9)  .. 

210-299 (869-042-00010-2)  .. 

300-399 (869-042-00011-1)  .. 

400-699 (869-042-00012-9)  .. 

700-899 (869-042-00013-7)  .. 

900-999 (869-042-00014-5)  .. 

1000-1199  (869-042-000 15-3) 18.00 

1200-1599  (869-042-00016-1) 44.00 

1600-1899  (869-042-00017-0) 61.00 

1900-1939  (869-042-00018-8) 21.00 

1940-1949  (869-042-00019-6) 37.00 

1950-1999  (869-042-00020-0) 38.00 

200O-£nd (869-042-00021-8) 31.00 

8  (869-042-00022-6) 41.00 


'Jan. 
Jan. 

Jon. 
Jan. 


48.00       Jan. 


28.00 
35.00 
22.00 
54.00 
29.00 
41.00 
37.00 
46.00 


3  Parts: 

1-199  (869-042-00023-4) 

200-End  (869-042-00024-2) 

'0  Pars 

1-60  (869-O42-00025-1) 

51-199 (869-042-00026-9) 

200-499 (869-042-00027-7) 

500-End  (869-042-00028-5) 

11  (869-042-00029-3) 

12  Parts: 

1-199  (869-042-0003O-7) 

200-219 (869-042-00031-5) 

220-299 (869-042-00032-3) 

300-499 (869^)42-00033-1) 

500-599 (869-042-00034-0) 

600-End  (869-042-00035-8) 

13  (869-042-00036-6) 


46.00 
44.00 

46.00 
38.00 
38.00 
48.00 

23.00 


18.00 
22.00 
45.00 
29.00 
26.00 
53.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan. 

Jon. 
Jan. 

Jan. 
Jan. 
Jan. 
Jan. 

Jon. 

Jon. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 


,2000 
,2000 

,2000 

,2000 

,2000 

,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,2000 
,  2000 
,2000 

,  2000 

,2000 
,2000 

,2000 

,2000 

.2000 
,2000 

,2000 

,2000 
,  2000 
.2000 
.2000 
.2000 
.2000 


35.00   Jon.  1,  2000 


TNto  SK^ck  NumDer 

14  Parts: 

1-59  (869-042-00037-4) 

60-139 (869-042-00038-2) 

140-199 (869-038-00039-1) 

200-1199  (869-042-00040^) 

1200-£nd (869-042-00041-2) 

15  Parts: 

0-299  (869-042-00042-1) 

300-799 (869-042-00043-9) 

800-€nd  (869-042-00044-7) 

16  Parts: 

0-999 (869-042-00045-5) 

1000-£nd (869-042-00046-3) 

17  Parts: 

1-199  (869-042-00048-0) 

•200-239  (869-042-00049-8) 

240-End  (869-038-00050-4) 

•1-399   ..". (869-042-00051-0) 

400-£nd  (869-042-00052-8) 

19  Parts: 

1-140  (869-042-00053-6) 

141-199 (869-038-00054-7) 

200-End  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-€nd  (869-038-00058-1) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

200-299 (869-038-00062-8) 

300-499 (869-038-00063-6) 

•500-599  (869-042-00064-1) 

600-799 (869-038-00065-2) 

800-1299 (869-038-00066-1) 

1300-£nd (869-042-00067-6) 

22  Parts: 

1-299  (869-038-00068-7) 

300-£nd  (869-042-00069-2) 

23  (869-038-00070-9) 

24  Parts: 

0-199  (869-038-0007 1-7) 

200-499 (869-0.38-00072-5) 

•500-699  (869-042-00073-1) 

700-1699  (869-038-00074-1) 

1700-End (869-042-00075-7) 

25    (869-042-00076-5) 

26  Parts: 

*§§  1.0-1-1.60 (869-O42-00077-3) 

§§1.61-1.169 (869-042-00078-1) 

§§1.170-1.300 (869-038-00079-2) 

§§1.301-1.400 (869-042-O0080-3) 

•§§1.401-1.440  (869-042-O0081-1) 

§§1.441-1.500  (869-042-00082-0) 

§§1.501-1.640 (869-038-00083-1) 

§§1.641-1.850 (869-042-00084-6) 

§§1.851-1.907  (869-042-00085-4) 

§§1.908-1.1000  (869-038-00086-5) 

§§1.1001-1,1400  (869-038-00087-3) 

§§1.1401-End  (869-038-00088-1) 

2-29  (869-03WW)89-O) 

30-39  (869-042-00090-1) 

40^9  (869-042-00091-9) 

50-299 (869-042-00092-7) 

300-499 (869-038-00093-8) 

500-599 (869-042-00094-3) 

600-End  (869-042-00095-1) 

27  Parts: 

•1-199  (869-042-00096-0) 


Price 

Revision  Date 

58.00 

Jon. 

1,2000 

46.00 

Jon 

1,2000 

17.00 

*Jan. 

1.2000 

29.00 

Jan, 

1.2000 

25.00 

Jan, 

1,2000 

28.00 

Jan 

1.2000 

45.00 

Jon. 

1.2000 

26.00 

Jan. 

1,2000 

33.00 

Jan. 

1,2000 

43.00 

Jan. 

1,2000 

32.00 

Apr 

1.2000 

38.00 

Apr 

1,2000 

44.00 

Apr. 

1,  1999 

54.00 

Apr. 

1,2000 

15.00 

Apr. 

1,2000 

40.00 

Apr. 

1,2000 

36.00 

Apf. 

1,  1999 

18.00 

Apr 

1.  199V 

30.00 

Apr. 

,  1999 

51.00 

Apr. 

,  1999 

44.00 

'Apr. 

,  1999 

26.00 

Apr. 

,2000 

30.00 

Apr, 

,2000 

29.00 

Apr, 

.2000 

11.00 

Apr, 

,  1999 

18.00 

Apr, 

,  1999 

31.00 

Apr. 

,2000 

9.00 

Apr. 

,  1999 

35.00 

Apr. 

,  1999 

15.00 

Apr. 

,2000 

44.00 

Apr. 

,  1999 

31.00 

Apr, 

,2000 

27.00 

Apr. 

.  1999 

34.00 

Apr. 

,  1999 

32.00 

Apr. 

,  1999 

20.00 

Apr. 

Am 

40.00 

Apr. 

,  1999 

18.00 

^Apr. 

,2000 

52.00 

Apr. 

,2000 

31.00 

Apr. 

2000 

56.00 

Apr. 

,2000 

34.00 

Apr. 

,  1999 

29.00 

Apr.  1 

,2000 

47.00 

Apr.  1 

.2000 

36.00 

Apr. 

,2000 

27.00 

'Apr,  1 

,  1999 

41.00 

Apr 

.2000 

43.00 

Apr.  1 

,2000 

38.00 

Apr.  1 

,  1999 

40.00 

Apr,  1 

1999 

55.00 

Apr 

.  1999 

39.00 

Apr.  1 

,  1999 

31.00 

Apr.  1 

,2000 

18.00 

Apr,  1 

,2000 

23.00 

Apr,  1 

2000 

37.00 

Apr    1 

,  1999 

12.00 

Apr.  1 

,2000 

12.00 

Apr,  1 

.2000 

59.00 

Apr.  1 

,2000 
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Vll 


Title 


Stock  Numt>er 


Price 


200-End  (869-038-00097-1) 17.00 

28  Parts: 

0-42  (869-038-00098-9) 39.00 

43-end  (869-038-00099-7)  32.00 

29  Parts: 

0-99  (869-038-00)00-4) 28.00 

100-499 (869-038-00101-2) 13.00 

500-899  (869-038-00102-1) 40.00 

900-1899  (869-038-00103-9) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7)  .. 

1910  (§§1910.1000  to 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00106-3) 18.00 

1926 (869-038-00107-1) 30.00 

1927-£nd (869-038-00108-0) 43.00 

30  Parts: 

1-199  (869-038-00109-8)  .. 

200-699 (869-038-00110-1)  .. 

700-End  (869-038-001 11-0)  .. 


Revision  Date 
Apr.  1.  1999 


Title 


Stock  Numl>er 


Price       Revision  Date 


35.00 
30.00 
35.00 

31  Parts: 

0-199  (869-038-00112-8) 21,00 

200-End  (869-038-00113-6) 48.00 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-038-00114-4)  .. 

191-399 (869-03S-00 115-2)  .. 

400-629 ....(869-038-00116-1)  .. 

630-699  (86W)38-00 117-9)  .. 

700-799  (869-038-00118-7)  .. 

600-End  (869-038-00119-5)  .. 


33  Parts: 

-24       (869-038-00 120-9) 32.00 

25-!99  (869-038-00121-7) 41.00 

200-End  (869-038-00122-5) 33.00 

34  Parts: 

1-299  (86W)38-00 123-3)  .. 

300-399 .(869-038-00124-1)  .. 

400-£nd  (869-038-00125-0)  .. 


28.00 
25.00 
46.00 

35  (869-038-00126-8) 14.00 

36  Parts 

1-199  (869-038-00127-6) 21.00 

200-299 (869-038-00128-4) 23.00 

300-End  .-....(869-038-00129-2) 38.00 

37  (869-038-00 130-6) 29.00 

38  Parts: 

0-17  (869-038-00131-4) 37.00 

1&-End  (869-038-00132-2) 41.00 

39      (869-038-0013^-1) 24.00 

40  Parts: 

1-49  (869-038-00134-9) 33,00 

50-51   (869-038-00135-7) 25.00 

52  (5201-52.1018) (869-038-00136-5) 33.W 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-0013ft-l) 19.00 

60  (869-038-00139-0) 59.00 

61-62  (869-038-00140-3) 19.00 

63  (63.1-63.1 1 19) (869H038-00141-1) 58.00 

63  (63.1 200-End)  (869-038-00142-0) 36.00 

64-71   (869-038-00143-8) 11.00 

72-80  (869-038-00 '44-6) 41.00 

81-85  (869-036^0  45-4) 33.00 

86  (869-038^0146-2) 59.00 

87-135  (869-038-00146-1) 53.00 

136-149 (869-038-00148-9) 40.00 

150-189 (86W)38-00 149-7) 35,00 

190-259 (869-O38-O0150-1) 23,00 


July 
July 

July 

July 

7  July 

July 


46,00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 

July 

July 
July 

July 


15.00 
19,00 
18.00 
46.00 
55.00 
32.00 
23.00 
27.00 
27.00 


July 
July 
July 
Juiy 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


,  1999 
.  1999 

,  1999 
.  1999 
.  1999 
,  1999 

.  1999 

.  1999 
,  1999 
.  1999 
,  1999 

.  1999 
,  1999 
,  1999 

,  1999 
,  1999 

,  1984 
,  1984 
.  1984 
.  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 

,  1999 
,  1999 
,  1999 

,  1999 
,  1999 
,  1999 

,  1999 

,  1999 
,  1999 
,  1999 

,  1999 


1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


260-265 (869-038-00151-9) 

266-299 (869-038-00152-7) 

300-399 (869-038-00153-5) 

400-424 (869-038-00154-3) 

425-699 (869-038-00155-1) 

700-789 (869-038-00156-0) 

790-End  (869-038-00157-8) 

41  Chapters: 

1,  1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  

8  

9  , 

10-17 

18,  Vol, 
18,  Vol, 
18,  Vol, 

19-100  

1-100  (869-038-00  158hS) 

101  (869-038-00159-4) 

102-200 (869-038-00160-8) 

201-€nd  (869-038-00161-6) 

42  Parts: 

1-399  (869-038-00162^) 

400-429 (869-038-00163-2) 

430-End  (869-038-00164-1) 

43  Parts: 

1-999  (869-038-00165-9) 

1000-end (869-038-00166-7) 


I,  Parts  1-5  

II.  Parts  6-19  ... 
,  Parts  20-52 


32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
14.00 
39.00 
16.00 
15.00 

36.00 
44.00 
54.00 

32.00 
47.00 


46  Pals: 

1-40  (869-038-00172-1) 

41-69  (869-038-00173-0) 

70-89 (869-038-00174-8) 

90-139 (869-038-00175-6) 

140-155 (869-038-00176^) 

156-165 (869-038-00177-2) 

166-199 (869-038-00178-1) 

200-499 (869-038-00179-9) 

500-£nd  (869-038-00180-2) 

47  Patte 

0-iv  (869-038-O0181-1) 

20-39  (869-038-00 182-9) 

40-69  (869-038-00183-7) 

70-79  (869-038-00184-5) 

80-£nd  (869-038-00185-3) 

48  Chapters: 

1  (Parts  1-51)  (869-038-00186-1) 

1  (Parts  52-99)  (869-038-00 187-0) 

2  (Parts  201-299) (869-038-00188-8) 

3-6 (869-038-00189-6) 

7-14  (869-038-00190-0) 

15-28  (869-038-00191-8) 

29-End  (869-038-00192-6) 

49  Parts: 

1-99  .". (869-038-00193-4) 

100-185 (869-038-00194-2) 

186-199 (869-038-00195-1) 

200-399 (869-038-00196-9) 

400-999 (869-038-00197-7) 

1000-1199  (869-038-00198-5) 

120O-End (869-038-00199-3) 

50  Parts 

,-199  (869-038-00200-1)  , 

200-599 (869-038-00201-9)  . 


33.00 
16.00 
30,00 
40.00 

27.00 
23.00 
8.00 
26.00 
15.00 
21.00 
27.00 
23.00 
15.00 

39.00 
26.00 
26.00 
39.00 

40.00 

55.00 
30.x 
36.00 
27.00 
35.00 
36.00 
25.00 

34.00 
53.00 
13.00 
53.00 
57.00 
17.00 
14.00 

43.00 
22.00 


July 
July 
July 
July 
July 
July 
July 

5  July 

iJuly 

3  July 

3  July 

3  July 

iJuty 

*July 

sjuly 

J  July 

3  July 

J  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


44    (869-038-00167-5) 28.00        Oct. 

46  Pa-Ss 

l-iw  (869-038-00168-3)  .. 

200-499 (869-038-00169-1)  .. 

500-1199 (869-038-00170-5)  .. 

1200-End (869-O38-00I71-3)  .. 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct, 
Oct, 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct, 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


999 
999 
999 
999 
999 
999 
999 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
999 
999 
999 
999 

999 
999 
999 

999 
999 

999 

999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 
999 
999 

999 

999 
999 
999 
999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 

999 
999 


Vlll 
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Tttte 
600-£ncl 


Stock  Number 
(869-038-00202-7) 


CFR  Index  and  Findings 
Aids (869-042-00047-1) 


Price       Revisior  Oarp 
37.00        Oct.  I,  lyyv 

53.00        Jon.  I,  2000 


Complete  1999  CFR  set „ 951.00 

Microfiche  CFR  Edition: 

SubscriDtion  fmoiled  as  issued)  290.00 

Indiva^^i    tee      1.00 

Comoe'e  ;e-  of-e-time  moilifig)  247.00 

Cor-cie*- :-.e-    :"e- time  moiling)  264.00 


1999 

1999 
1999 
1997 
1996 

3e   3i.s€  '  -"r     i  or  ir-uOl  coTTipilcitior,  this  volume  and  a*  prevwos  volumes 
-pouid  oe  -ewireo  3s  2  pe'-^onenl  (eference  source. 

^  The  July  1,  1985  edrtion  o<  32  CFR  Ports  1-189  contains  a  note  only  (or 
Ports  1-39  inclusive  For  ttw  fi*  text  o(  the  Defense  Acquisitron  Regulations 
in  Parts  1-39  ^r.^n  -,e  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttvDse  txirts. 

'Hp    V.         -i:  edition  o«  41  CFR  Chapters  1-100  contains  a  note  only 

y      laore'-        -  4<  inclusive.  Foe  the  fuH  text  of  procurernent  regulations 

r     -x'o-  i^    consult  the  eleven  CFR  volumes  issued  as  of  JJy  1, 

-iiVi  :or'3inirq  "^oie  ;'iaoters. 

'  ^c  3r-«r.or-«r.s  -  -r,^  ,  y,jr^  were  pronxjlgoted  during  the  period  January 

'x^    -^ryygr   .arujf,       2000.  The  CFR  volume  issued  as  of  January  1, 

\c  ar-erjner's    :  this  volume  were  promulgated  during  the  period  April 
99Q   -  r.pr  ic  XX  The  CFR  volume  issued  as  of  AprI  1.  1999  should 

De  'e'oirec 

■  '^■z    jrie''"3r"e'"-'s   ■ 

..."ci^.iG  :-(r  ?tared. 

N;   :i'-eodments  to  tfiis  volume  were  promulgated  during  tlie  period  July 
'<''   ■•~f>,-^  juty  1,  ) 999.  The  CFR  volume  issued  os  of  July  1,  1998,  should 

oe  e'oineo 


this  volume  were  promulgcited  during  the  period  April 
1,   1999.  The  CFR  volume  issued  as  of  AprH   1,   1998, 


Would  you  like 
to  know. . . 

if  any  changes  have  seen  made  to  the 
Code  o*  Federal  Regulations  or  what 
documents  have  Been  published  in  the 
(^ederal  Register  without  reading  the 
f^ederal  Register  every  day''  If  so,  you 
may  wish  to  subscnbe  to  the  lSA 
^List  of  CFR  Sections  Afiecteaj,  the 
f^ederal  Register  maex    or  both. 


LSA  •  List  of  CFR  Sections  Affected 

"Hie  LSA  (List  of  CFR  Sections  Affected) 
s  designed  to  icad  users  of  the  Code  of 
'-'ederai  Regulations  to  amenaator, 
actions  DuDiisned  ir  the  Feoeral  Reqiste- 
The  LSA  IS  issued  monthlv  m  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  rerr-oveo   or  corrected. 
S31  pe'  year 

federal  Register  Index 

^he  index  covenng  the  contents  of  the 
aaiiv  Fede'-ai  Register  is  issued  monthly  in 
:urT-u  ative  'om  Entnes  are  earned 
Dnmariiv  onoer  the  names  of  the  issuing 

aae^c  es  Significan'  subiects  are  carried 
as  coss-retei'ences 
S.'B  OB'  y-ear 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  I^ubscnption  Order  Form 


Order  Pracssaing  Code: 

*5421 


I     I  YES,  enter  the  following  indicated  subscriptions  for  one  yean 


.  LSA  a.fst  of  TFR  Sections  AtlLcied),  (LCS)  for  $31  per  year. 

-Fedtral  Rigisitr  Index  (FRUS)  $28  per  year. 


C^Broe  your  order    ^^g|>, 

It's  Easy    ^^W 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


-.  Price  includes  regular  i  n  t-tic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

May  we  make  your  nanKiadurtss  a\ailat»(t  ti'  i>tmr  rnaiM  rs?      | ]   | | 


I'itaM  <  hiHi^e  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


I     I  VISA       n  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Kjioh  whtn  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Pnnting  Office  mails  each  subscnber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  sbowa  date. 


J  APR    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


:  A^RDQ    SMITH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  chanuf  vour  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
SupennienuciK  .;;  Uucuments,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Suhst  ripiion  Order  Form 
I I    I  mLS,  enter  my  subscription(s)  as  follows: 


Onjef  Processing  Code 

*5468 


Charge  your  oraer    ^K 


VJS/I 


It  s  Easy' 
Tn  fax  Mitir  orders  1 202 1  512-2250 
Phone  >our  orders  (202 1  512   1  H(Mi 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  ansi  ti.nuiliiiki,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


EH  VISA       CH  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


in 

I  hank  yuufur 

..  .           (Crpriit  card  pxpirafinn  (iRte)                                         i       r 

'                    '                  your  nrdvr! 

Purchase  order  number  (optional) 

YES     NO 

Maywenuk.     hh  lame/address  avaiiabie  to  other  mailers?      \__\   \      \ 


Authorizing  signature  4A)0 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

"he  Federa:  Register  is  DuDhsnea  daily  in 
24x  rnicroticne  toTnat  anc  maileO  tc 
subscribers  tne  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
■  List  of  CFR  Sections  Aftectedi  and  the 
Cumulative  Federal  Register  inaex  are 
mailed  monthly. 

Code  of  Federal  Reflations 

The  Code  of  Federal  Reguiatior^s 
comprising  approximately  200  vOiumes 
and  revised  at  least  once  a  year  or^  a 
quarterly  basis,  is  published  m  24x 
microfiche  format  and  the  curre'"' 
year's  volumes  are  mailed  tc 
subscnbers  as  issued. 


Microiiche  Subsi  ription  F'ric  es; 
Federal  Register: 

One  year;  $253.00 
Six  months:  $126.50 

Code  of  Federal  Re«vi!tifi()ns: 
Cun-ent  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

•5419 

I I  Y  liiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

hfdtr  al  Register  (MFFR)  D  One  year  at  $253  each 

D  Six  months  at  $126.50 
Code  of  Fedt  rai  Rt  jiulatiuris  (CFRM7)       D  One  year  at  $290  each 


Cha-ve  vow  OTter 
II  s  tasy 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $  - 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handhn  •  and  is  subject  to  change. 


Company  or  personal  name 


(Please  tyf>e  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Pijrcha.'.e  order  number  I'oDtionall 

YES     NO 

\la\  »t  maXi  ^(Hir  iiameaddriNS  inmlat*  u>  i>U>er  nuuferv?       | |    |       | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


-a 


I     I  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


*mo 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


106th  Congress.  2nd  Session   2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


OrOer  Processing  Code 


Superintendent  of  Documents  Subscriptions  oidcr  f  >  riii 


I !    \  r.S,  enter  my  subscription(s)  as  follows: 


VISA 


Charge  your  order 
It  s  Easy' 

To  fax  your  orders  (202i  512-2250 
fhutif  \t)ur  (irderv  i202<  512-  1K(H» 


subscriptions  to  11  Hi  iC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Pn\f  iruludes  rt-iiuliir  domestic  postage  and  handling  and   ^  ^uhiect  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

Mai  i*t  niakr  v<mr  namt^iiddrvs'.  j^iilahjt-  i»>  ..fh.-r  niatW-"*?       I      1 


Please  t  h(M»se  Method  of  Payment: 

I I  Lhecit  Payaole  to  the  ^lirv^nlendent  of  Documents 

I I  GPO  Depesit  Account         [ 


I I  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  vou  for 

vour  order! 


Authorizing  signature  I 

Mail  To:  Superintendent  of  n«  >v  inien!- 

PO  BoxSTlQ'^-i  Putshureh  PA  15250-7954 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition.  • 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m-.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65' FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJOO 

Prevailing  Rate  Systems:  Abolishment 
of  the  Franklin.  PA.  Nonappropriated 
Fund  Wage  Area 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Mdiidgement  is  issuing  a  final  rule  that 
will  abolish  the  Franklin,  Pennsylvania, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  Franklin  and  Blair  Counties, 
PA,  to  the  Cumberland,  PA,  NAF  FWS 
wage  area.  This  change  is  necessary 
because  the  Franklin  wage  area's  host 
installation,  Letterkenny  Army  Depot, 
has  downsized  its  operation.  This  leaves 
the  Department  of  Defense  without  an 
installation  in  the  survey  area  capable  of 
hosting  annual  local  wage  surveys  in  the 
vvaqp  area. 

DATES:  Effective  date:  This  regulation  is 

effective  on  July  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Hopkmb  bv  piiune  at  1-02)  606- 
2848,  by  FAX  at  (202)  606-0824,  or  by 
email  at  i<]hnpkin@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 
February'  29.  2000,  the  Office  of 
Personnel  Management  (OPM) 
published  an  interim  rule  (65  FR  10673) 
to  abolish  the  Franklin,  Peimsylvania, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  Franklin  and  Blair  Counties, 
PA.  The  Franklin  wage  area  consists  of 
one  survey  county,  Franklin  Coimty, 
and  one  area  of  a'pplication  county, 
Blair  County,  PA.  Under  section  5343  of 
title  5,  United  States  Code,  OPM  is 
responsible  for  defining  FWS  wage 
areas.  For  this  purpose,  we  follow  the 


regulatory  criteria  in  section  532.219(b) 
of  title  5,  Code  of  Federal  Regulations. 

OPM  may  establish  NAF  wage  areas 
when  a  minimum  of  26  NAF  wage 
employees  have  duty  stations  in  the 
survey  area,  a  local  activity  has  the 
capability  to  host  annual  local  wage 
surveys,  and  a  minimum  of  1,800 
private  enterprise  employees  are  within 
the  survey  area  in  establishments  within 
survey  specifications.  Although 
Franklin  County,  PA,  has  approximately 
26  NAF  FWS  employees,  the  wage 
area's  host  activity,  Letterkenny  Army 
Depot,  has  downsized  its  operation. 
This  leaves  the  Department  of  Defense 
without  an  activity  in  the  survey  area 
with  the  capability  to  conduct  annual 
local  wage  surveys  in  the  wage  area. 
Therefore,  Blair  and  Franklin  Counties, 
PA,  will  become  part  of  the 
Cumberland,  PA,  NAF  wage  area.  The 
Cumberland  wage  area  will  consist  of 
one  survey  county,  Cimiberland  County, 
PA,  and  two  area  of  application 
counties,  Blair  and  Franklin  Counties, 
PA. 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees,  has 
reviewed  and  concurred  by  consensus 
with  this  change.  FWS  employees  in 
Franklin  and  Blair  Counties,  PA, 
transferred  to  the  Cumberland,  PA,  NAF 
wage  area  schedule  on  the  first  day  of 
the  first  applicable  pay  period  beginning 
on  or  after  March  16,  2000.  The  interim 
rule  had  a  30-day  public  comment 
period,  during  which  OPM  did  not 
receive  any  comments. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  -iaz 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (65  FR 
10673)  amending  5  CFR  part  532 
published  on  February  29,  2000,  is 
adopted  as  final  with  no  changes. 


U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-17459  Filed  7-10-00;  8:45  am) 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AJ01 

P'-evaiiing  Rate  Sv$te^^<-    «Dolishment 
o'  the  Leoanon    pa    Nnnapcop-'Hted 
f-'una  Wage  Area 

AGENCY.  uiiiL.t-  ui  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  that 
will  abolish  the  Lebanon,  Pennsylvania, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  Lebanon  County,  PA,  to  the 
York.  PA.  NAF  FWS  wage  area.  This 
change  is  necessary  because  the 
Lebanon  wage  area's  host  installation. 
Fort  Indiantown  Gap,  has  downsized  its 
operation.  This  leaves  the  Department  of 
Defense  without  an  installation  in  the 
survey  area  capable  of  hosting  armual 
local  wage  surveys  in  the  wage  area.  The 
rule  will  also  remove  Columbia  County, 
PA,  as  part  of  an  NAF  wage  area  because 
NAF  employees  no  longer  have  duty 
stations  in  the  county. 
DATES:  Effective  date:  This  regulation  is 
effective  on  July  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins  by  phone  at  (202)  606- 
2848,  by  FAX  at  (202)  606-0824,  or  by 
email  at  jdhopkin@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
February  29,  2000,  the  Office  of 
Personnel  Management  (OPM) 
pubUshed  an  interim  rule  (65  FR  10674) 
to  abolish  the  Lebanon,  Pennsylvania, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area,  redefine 
Lebanon  County,  PA.  and  remove 
Columbia  Coimty,  PA,  as  part  of  an  NAF^ 
wage  area.  The  Lebanon  wage  area 
consists  of  one  survey  county,  Lebanon 
County,  and  one  area  of  application 
county.  Columbia  County.  Under 
section  5343  of  title  5,  United  States 
Code,  OPM  is  responsible  for  defining 
FWS  wage  areas.  For  this  purpose,  we 
follow  the  regulatory  criteria  in  section 
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532.219(b)  of  title  5,  Code  of  Federal 
Regulations. 

OFM  may  establish  NAF  wage  areas 
when  a  minimum  of  26  NAF  wage 
employees  work  in  the  survey  area,  a 
local  activity  has  the  capability  to  host 
annual  local  wage  surveys,  and  a 
minimum  of  1 ,800  private  enterprise 
employees  are  within  the  survey  area  in 
establishments  within  survey 
specifications.  Lebanon  County,  PA,  has 
approximately  22  NAF  FWS  employees, 
and  the  wage  area's  host  activity,  Fort 
Indiantown  Gap,  has  downsized  its 
operation.  This  leaves  the  Department  of 
Defense  without  an  activity  in  the 
survey  area  with  the  capability  to 
conduct  annual  local  wage  surveys  in 
the  wage  area.  Columbia  County,  PA,  is 
not  a  part  of  an  NAF  wage  area  because 
NAF  employees  no  longer  have  duty 
stations  in  the  county.  Therefore,  the 
York,  PA,  NAF  wage  area  will  consist  of 
one  survey  county,  York  County,  PA, 
and  one  area  of  application  county, 
Lebanon  County,  PA. 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  0PM  on  matters  concerning 
the  pay  of  FWS  employees,  has 
reviewed  and  concurred  by  consensus 
with  this  change.  FWS  employees  in 
Lebanon  County,  PA,  transferred  to  the 
York,  PA.  NAF  wage  area  schedule  on 
the  first  day  of  the  first  applicable  pay 
period  beginning  on  or  after  March  2, 
2000.  The  interim  rule  had  a  30-day 
public  comment  period,  during  which 
OPM  did  not  receive  any  comments. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (65  FR 
10674)  amending  5  CFR  part  532 
published  on  February  29,  2000,  is 
adopted  as  final  with  no  changes. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-17458  Filed  7-10-00;  8:45  ami 
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Cranberries  Grown  in  States  of 
Massachusetts.  Rhode  Island, 
Connecticut,  New  Jersey.  Wisconsin. 
Michigan.  Minnesota,  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York:  Establishment  of 
Marketable  Quantity  and  Allotment 
Percentage  and  Other  Modifications 
Under  the  Cranberry  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
quantity  of  cranberries  that  handlers 
may  piurhase  from,  or  handle  for, 
growers  during  the  2000-2001  crop 
year,  which  begins  on  September  1 , 
2000,  and  ends  on  August  31,  2001.  The 
order  regulates  the  handling  of 
cranberries  grown  in  10  States  and  is 
administered  locally  by  the  Cranberry 
Marketing  Committee  (Committee).  This 
rule  establishes  a  marketable  quantity  of 
5.468  million  barrels,  allows  for  some 
adjustment  of  this  figiue  based  on  final 
calculations  of  sales  histories,  and 
establishes  an  allotment  percentage  of 
85  percent.  This  action  is  designed  to 
stabilize  marketing  conditions  and 
improve  grower  returns.  Fresh  and 
organically-grown  cranberries  are 
exempt  from  the  volume  limitations  to 
facilitate  marketing  of  these  products. 
This  rule  also  revises  the  method  in 
which  growers'  sales  histories  are 
computed  and  suspends  certain  dates  in 
the  order  which  are  impractical. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  July  12,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office. 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  Suite  2A04,  Unit  155,  4700  River 
Road,  Riverdale,  Maryland  20737, 
telephone:  (301)  734-5243;  Fax:  (301) 
734-5275;  or  Anne  M.  Dec,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 


telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 

Jav  Giierbpr@iisda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  929  [7  CFR  Part  929],  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York.  The  order  is  effective 
under  the  Agricultiu'al  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  "Act." 


Question  and  Answer  Overview 

When  Will  This  Final  Rule  Be  Effective? 

The  final  rule  is  effective  on  July  12, 
2000,  and  the  volume  regulation  wdll 
apply  to  the  2000-2001  crop  year  which 
begins  on  September  1,  2000,  and  ends 
on  August  31,  2001. 

Who  Will  Be  Affected  by  This  Action? 

Cranberry  growers  and  handlers/ 
processors  located  in  the  10-State 
production  area  will  be  affected  by  this 
action.  The  10-State  production  area 
covers  cranberries  grown  in 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York. 

Why  Is  Volume  Control  Being 
Implemented  This  Year? 

The  Committee  recommended  volume 
control  this  year  in  order  to  address  the 
serious  oversupply  situation  being 
experienced  by  the  industry.  For  the 
1999  crop  year,  industry  reports  show 
that  continued  low  grower  prices  will 
accompany  record  high  production  and 
inventories.  Many  cranberry  growers  are 
experiencing  difficulties  dealing  with 
these  extreme  market  conditions. 

The  Committee  determined  the  best 
method  of  volume  control  would  be  the 
producer  allotment  program  which 
provides  for  an  annual  marketable 
quantity  and  allotment  percentage. 

The  use  of  volume  control  is  not  the 
only  avenue  that  could  be  used  to 
address  the  oversupply  situation  being 
experienced  by  the  industry.  The 
industry  is  also  looking  info  methods  of 
increasing  demand  by  developing  new 
markets,  both  domestic  and  foreign,  by 
developing  new  products  and  by 
increasing  promotional  efforts. 

What  Is  Marketable  Quantity  and 
Allotment  Percentage? 

Marketable  quantity  is  defined  as  the 
number  of  pounds  of  cranberries  needed 
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to  meet  total  market  demand  and  to 
provide  for  an  adequate  carryover  into 
the  next  season.  The  marketable 
quantity  for  the  2000-2001  crop  year 
has  been  established  at  5.468  million 
barrels.  This  figure  is  subject  to  some 
change  based  on  final  calculations  of 
sales  histories.  This  is  approximately 
equal  to  the  expected  demand  for  fruit 
for  processing. 

Tne  allotment  percentage  equals  the 
marketable  quantity  divided  by  the  total 
of  all  growers'  sales  histories.  Total 
growers'  sales  histories  were  set  by  the 
Committee  at  6.432  million  barrels. 
Using  the  formula  established  under  the 
order  (5.468  million  barrels  divided  by 
6.432  million  barrels),  the  annual 
allotment  percentage  is  85  percent. 

Sales  of  fresh  ana  organically-grown 
fruit  are  exempt  from  the  volume 
regulation.  In  addition,  other 
modifications  have  been  made  to 
implement  volume  regulation. 

How  Are  Growers'  Annual  Allotments 
Calculated? 

A  grower's  annual  allotment  is  the 
result  of  multiplying  the  individual 
grower's  sales  history  by  the  85% 
allotment  percentage. 

How  Are  Sales  Histories  Calculated  for 
the  2000-2001  Season? 

The  Committee  is  responsible  for 
calculating  each  grower's  sales  history 
on  an  annual  basis.  A  new  grower  with 
no  sales  history  will  be  issued  allotment 
based  on  the  State  average  yield  per  acre 
or  total  estimated  commercial  sales, 
whichever  is  greater.  For  the  2000-2001 
crop,  the  State  average  yield  is  defined 
as  the  average  State  yield  for  the  year 
1997  or  the  average  of  the  best  four 
years  out  of  the  last  six  years,  whichever 
is  greater. 

For  growers  with  existing  cranberry 
acreage,  sales  history  for  growers  with 
six  or  more  years  of  sales  history  is 
established  by  computing  an  average  of 
the  highest  four  of  the  most  recent  six 
years  of  sales.  For  growers  with  five 
years  of  sales  history,  the  average  of  the 
best  four  out  of  the  last  five  years  is 
used.  For  growers  with  four  years  or  less 
of  commercial  sales  history,  the  sales 
history  is  calculated  by  using  the  best 
single  sales  yeeir.  The  sales  histor>'  of 
newly  planted  acreage  belonging  to 
existing  growers  which  has  no 
commercial  sales  history  (including 
those  with  four  years  or  less  of  sales 
history)  is  calculated  the  same  way  as 
the  sales  history  of  a  new  grower  with 
no  sales  history.  If  growers  with  existing 
acreage  also  have  newer  acreage  with 
four  years  of  sales  histor\'  or  less,  and 
such  grower  can  provide  the  Committee 
with  credible  information  which  would 


allow  the  Committee  to  segregate  the 
sales  history  of  the  newer  acreage,  then 
that  acreage  will  be  treated  in  the  same 
way  as  acreage  of  a  grower  with  four 
years  or  less  of  sales  history. 

Do  Growers  Have  Recourse  if  They  Are 
Not  Satisfied  With  Their  Sales  History 
Calculation? 

If  growers  are  dissatisfied  with  their 
sales  history  calculation  as  determined 
by  the  Committee,  they  can  appeal  to 
the  appeals  subcommittee  appointed  by 
the  Committee.  If  growers  are  not 
satisfied  with  the  decision  by  the 
appeals  subcommittee,  two  other  levels 
of  appeal  are  available — the  full 
Committee  and  the  Secretary.  All 
decisions  by  the  Secretary  will  be  final. 

The  appeals  subcommittee  is  in  the 
process  of  developing  specific  criteria  to 
follow  in  making  its  decisions. 

Appeals  should  be  filed  with  David  N. 
Farrimond,  General  Manager,  Cranberry 
Marketing  Committee,  266  Main  Street, 
Wareham,  Massachusetts  02571; 
Telephone:  (800)  253-0862;  or  Fax  (508) 
291-1511. 

Executive  Orders  12866  and  12998 

The  Department  of  Agricultiu-e 
(Department)  is  issuing  this  rule  in 
conforinance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  a 
marketable  quantity  and  allotment 
percentage  may  be  established  for 
cranberries  during  any  crop  year.  This 
rule  establishes  a  marketable  quantity 
and  allotment  percentage  for  cranberries 
for  the  2000-2001  crop  year  beginning 
September  1,  2000,  through  August  31, 
2001.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 


petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Introduction 

As  discussed  in  detail  later  in  this 
dociunent,  the  U.S.  cranberry  industry 
is  experiencing  an  oversupply  situation. 
Recent  increases  in  acreage  and  yields 
have  resulted  in  greater  supplies,  while 
demand  has  remained  fairly  constant.    , 
The  result  has  been  building  inventories 
and  reduced  grower  returns. 

The  Committee  has  been  considering 
ways  to  cope  with  this  oversupply 
situation  in  recent  years.  On  March  30, 
2000,  the  Committee  recommended 
using  volume  controls  (in  the  form  of 
producer  allotments)  for  the  2000-2001 
crop  year.  Based  on  the  Comnjittee's 
recommendation  and  other  available 
information,  a  proposed  rule  was  issued 
and  published  in  the  May  30,  2000. 
Federal  Register  [65  FR  34411).  That 
rule  proposed  three  alternative  levels  of 
volume  regulation.  The  Committee  met 
again  on  June  6,  2000.  and  revised  its 
initial  recommendation  in  several 
respects. 

This  final  rule  establishes  a 
marketable  quantity  and  allotment 
percentage  for  the  2000-2001  crop  year. 
This  action  also  revises  procedures  for 
calculating  growers'  sales  histories, 
exempts  fresh  and  organically-grown 
cranberries  from  volume  regulation, 
defines  State  average  yield  per  acre, 
increases  the  barrels  per  acre  for 
determining  a  commercial  crop,  revises 
the  Committee  review  procediues  for  re- 
determination of  sales  histories,  and 
suspends  the  date  by  which  the 
Committee  notifies  growers  of  their 
annual  allotment.  These  actions  are 
based  primarily  upon  the 
recommendations  made  by  the 
Committee  and  comments  received  in 
response  to  the  May  30,  2000,  proposed 
rule.  The  volume  regulation  will  be 
effective  September  1,  2000,  through 
August  31,  2001. 

Marketable  Quantity,  Allotment 
Percentage  and  Sales  Histories 

Section  929.49  of  the  order  currently 
provides  that  if  the  Secretary  finds  from 
the  recommendation  of  the  Committee 
or  from  other  available  information,  that 
limiting  the  quantity  of  cranberries 
purchased  from  or  bandied  on  behalf  of 
growers  during  a  crop  year  would  tend 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  determine  and 
establish  a  meirketable  quantity  for  that 
year.  In  addition,  the  Secretary  would 
establish  an  allotment  percentage  which 
shall  equal  the  marketable  quantity 
divided  by  the  total  of  all  growers'  sales 
histories.  The  allotment  percentage 
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would  be  applied  to  each  grower's 
individual  sales  history  to  derive  each 
grower's  annual  allotment.  Handlers 
cannot  handle  cranberries  imless  they 
are  covered  by  a  grower's  annual 
allotment. 

Section  929.48  of  the  order  provides 
for  computing  growers'  sales  histories  to 
be  used  in  calculating  marketable 
quantities  and  allotment  percentages 
under  §  929.49.  Sales  history  is  defined 
in  section  929.13  as  the  number  of 
barrels  of  cranberries  established  for  a 
grower  by  the  Committee.  The 
Committee  has  been  updating  growers' 
sales  histories  each  season.  The 
Committee  accomplishes  this  by  using 
information  submitted  by  the  grower  on 
a  production  and  eligibility  report  filed 
with  the  Committee.  The  order  sets  forth 
that  a  grower's  sales  history  is 
established  by  computing  an  average  of 
the  best  four  years'  sales  out  of  the  last 
six  years'  sales  for  those  growers  with 
existing  acreage.  For  growers  with  four 
years  or  less  of  commercial  sales 
history,  the  sales  history  has  been 
calculated  by  averaging  all  available 
years  of  such  grower's  sales.  A  new 
sales  history  for  acreage  with  no  sales 
history  is  calculated  by  using  the  State 
average  yield  per  acre  or  the  total 
estimated  commercial  sales,  whichever 
is  greater.  This  is  done  for  new  growers, 
as  well  as  those  that  also  have  acreage 
with  sales  history. 

Section  929.46  of  the  order  requires 
the  Committee  to  develop  a  marketing 
policy  each  year  prior  to  May  1.  In  its 
marketing  policy,  the  Committee 
projects  expected  supply  and  market 
conditions  for  the  upcoming  season, 
including  an  estimate  of  the  marketable 
quantity  (defined  as  the  number  of 
pounds  of  cranberries  needed  to  meet 
total  market  demand  and  to  provide  for 
an  adequate  carryover  into  the  next 
season). 

Committee's  Initial  Recommendation — 
March  30,  2000 

At  a  March  30,  2000  meeting,  the 
Committee  estimated  the  2000-2001 
domestic  production  of  cranberries  at 
5.89  million  barrels.  Carryover  as  of 
September  1,  2000,  was  estimated  at  4.6 
million  barrels.  Foreign  production 
(primarily  Canada)  was  projected  at 
800,000  barrels.  Allowing  for  shrinkage 
of  2  percent  for  carryover  and  4  percent 
for  domestic  and  foreign  production,  the 
total  adjusted  available  supply  of 
cranberries  was  projected  at  10,930,000 
barrels. 

Based  in  large  part  on  historical  sales 
figures,  the  Committee  estimated 
utilization  of  processing  fruit  at  5.4 
million  barrels  and  of  fresh  fruit  at 
280,000  barrels. 


A  summary  of  the  marketing  policy 
follows: 

Cranberry  Marketing  Policy,  2000 
Crop  Year  Estimates 

Carryover  as  of  9/1/2000  4,600,000  bar- 
rels. 

Domestic  production  5,890,000  bar- 
rels. 

Foreign  production  800,000  bar- 
rels. 

Available  supply  (sura  of  11,290,000 

the  above).  barrels. 

Minus  shrinkage  360,000  bar- 
rels. 

Adjusted  Supply  10,930,000 

barrels. 

Fresh  Fruit  ^...     280,000  bar- 
rels. 

Processing  fruit  5,400,000  bar- 
rels. 

Total  Sales  and  Usage  5,680,000  bar- 
rels. 

Carryover  as  of  8/31/2001  ...     5,250,000  bar- 
rels. 

The  Committee  determined  that  the 
marketable  quantity  for  the  2000-2001 
crop  year  should  be  established  at  5.4 
million  barrels.  This  was  equal  to  the 
expected  demand  for  processing  fruit. 
Fresh  fruit  sales  were  not  included 
because  (as  discussed  later  in  this 
dociunent)  fresh  ftiait  would  not  be 
covered  by  the  allotment  percentage. 
Using  a  marketable  quantity  equal  to 
processed  fruit  demand  should  result  in 
a  more  stable  level  of  inventories. 
Supplies  in  inventory  could  easily  cover 
any  unexpected  increases  in  market 
demand. 

Section  929.49(b)  of  the  order 
provides  that  the  marketable  quantity  be 
apportioned  among  growers  by  applying 
the  allotment  percentage  to  each 
grower's  sales  history.  The  allotment 
percentage  equals  the  marketable 
quantity  divided  by  the  total  of  all 
grower's  sales  histories.  No  handler  can 
purchase  or  handle  cranberries  on 
behalf  of  any  grower  not  within  the 
grower's  annual  allotment. 

Total  growers'  sales  histories  were  set 
at  6.35  million  barrels.  Using  the 
formula  established  under  the  order  in 
§  929.49  (5.4  million  barrels  divided  by 
6.35  million  barrels),  the  annual 
allotment  percentage  was  85  percent. 

Proposed  Rule  Published  on  May  30, 
2000 

The  Committee  has  been  discussing 
the  possible  use  of  volume  regulation 
for  over  a  year.  In  its  deliberations, 
concerns  were  voiced  about  the 
potential  inequities  thai  could  result 
from  the  current  process  used  to 
calculate  sales  histories.  Because  sales 
histories  are  based  on  an  average  of  past 
years'  sales,  newer  growers  could  be 


restricted  to  a  greater  extent  than  more 
established  growers.  This  is  because  a 
cranberry  bog  does  not  reach  full 
capacity  imtil  several  years  after  being 
planted.  Using  an  average  of  early  years' 
sales  (which  are  low)  would  likely 
result  in  a  sales  history  below  future 
sales  potential.  A  more  established 
grower,  on  the  other  hand,  would  have 
a  sales  history  more  reflective  of  his  or 
her  production  capacity. 

The  Committee's  March  30.  2000, 
recommendation  concerning  the 
definition  of  "commercial  crop" 
(explained  later  in  this  document)  was 
intended  to  mitigate  potential 
inequities.  Based  upon  information 
received  from  cranberry  growers  and 
handlers  subsequent  to  the  March  30 
meeting,  the  Department  believed  a 
further  modification  might  be  needed  to 
lessen  the  differential  impact  a  volume 
regulation  could  have  on  individual 
cranberry  growers.  For  this  reason,  the 
Department  proposed  that  a  sales 
history  for  each  existing  grower  be 
calculated  using  the  best  single  sales 
year  in  the  past  six  years.  For  a  grower 
with  less  than  six  years  of  sales,  the 
sales  history  would  be  the  highest  year 
of  sales  available.  This  type  of  change  is 
contemplated  under  §  929.48(a)(2)  of  the 
order,  which  provides  that  the  number 
and  identity  of  the  years  used  to 
compute  sales  histories  may  be  altered 
by  regulation.  The  Department  did  not 
propose  a  change  in  the  way  sales 
histories  are  computed  for  brand  new 
acreage  (acreage  without  any  history  of 
sales). 

The  Department's  proposal  would 
have  changed  the  way  most  growers' 
sales  histories  were  computed.  If  this 
change  were  adopted,  each  affected 
grower's  sales  history  would  be 
recalculated.  The  Committee  staff 
reported  that  this  would  have  resulted 
in  a  new  industry  total  sales  history  of 
7.6  million  barrels  (about  20%  above  the 
6.35  million  barrels  used  by  the 
Committee).  Retaining  the  5.4  million 
barrel  marketable  quantity 
recommended  by  the  Conunittee  would 
require  an  allotment  percentage  of  71 
percent.  To  retain  the  85%  allotment 
percentage  recommended  by  the 
Committee,  the  marketable  quantity 
would  need  to  be  increased  to  6.46 
million  barrels  (almost  20%  above  the 
5.4  million  barrels  of  expected  demand 
for  processing  fruit  as  calculated  by  the 
Committee).  In  the  May  30  proposed 
rule,  the  Department  solicited 
comments  on  the  Committee's  original 
recommendation  of  marketable  quantity 
and  allotment  percentage,  as  well  as  on 
two  alternatives  proposed  by  the 
Department.  To  summarize,  the  three 
options  proposed  in  the  May  30  rule 
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were  as  follows  (the  marketable  quantity     and  total  sales  histories  figures  are  ail  in 

million  barrel  units): 
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Marketable 
quantity 

Total  sales 
histories 

Allotment 
percentage 

Committee  Recommendation  

5.4 
5.4 
6.46 

6.35 

7.6 

7.6 

85 

71 
85 

USDA  Option  1  

USDA  Option  2  

The  proposed  rule  solicited  comments 
on  these  three  options  or  appropriate 
modifications  of  them.  Comments  were 
due  on  Jime  14,  2000. 

Committee's  Recommendation  of  June  6, 
2000 

During  the  comment  period,  the 
Committee  met  again  on  June  6,  2000. 
The  primary  reason  the  meeting  was 
held  was  to  consider  the  various  options 
contained  in  the  proposed  rule. 

The  Committee  discussed  the  two 
options  proposed  by  USDA.  In  order  to 
lessen  the  differential  impact  a  volume 
regulation  would  have  on  individual 
growers,  the  sales  history  calculation 
was  proposed  to  be  modified  by  USDA 
so  that  each  existing  grower  would  use 
the  best  single  sales  year  in  the  past  six 
years.  A  grower  with  less  than  six  years 
of  sales  would  use  the  highest  year  of 
sales  available.  The  computation  for  all 
growers  with  brand  new  acreage  was  not 
modified  from  the  Committee's  first 
recommendation  (using  the  State 
average  yield  or  the  total  estimated 
commercial  sales,  whichever  is  greater). 
Using  the  revised  calculation,  total  sales 
histories  would  be  increased  to  7.6 
million  barrels.  The  Committee  believed 
that  this  calculation  artificially  inflates 
the  total  sales  histories.  For  example, 
the  new  total  exceeds  the  record-high 
1999  production  of  6.39  million  barrels 
by  19  percent,  and  it  exceeds  the 
projected  2000  production  (5.89  million 
barrels)  by  almost  30  percent. 

The  Committee  also  believes  that  the 
revised  calculation  favors  production 
regions  with  more  variability  in  yield 
from  year  to  year  over  those  with  more 
consistent  production.  A  Committee 
member  at  the  June  6,  2000,  meeting 
stated  that  the  standard  deviation  of 
yields  in  Massachusetts  is  less  than  15 
barrels  per  acre,  compared  with  more 
than  30  barrels  per  acre  in  Oregon. 
Using  the  best  year  out  of  the  last  six 
would  benefit  those  States  with  higher 
variation,  introducing  more  inequities 
rather  than  diminishing  them.  The 
proposed  change  would  also  favor 
growers  who  have  planted  new  acreage 
over  growers  who  have  a  more 
consistent  record  of  production. 

Discussion  at  the  June  6  meeting  also 
indicated  that  the  proposed  change 


would  favor  growers  who  have  planted 
new  acreage  in  recent  years  over 
growers  who  have  a  more  consistent 
record  of  production.  (No  concerns  were 
expressed  about  the  method  used  for 
computing  sales  histories  for  new 
acreage  with  no  sales  history.)  The 
Committee  concluded  that  the  proposed 
change  in  the  calculation  of  sales 
histories  would  give  undue  advantages 
to  growers  who  have  expanded  acreage 
considerably  in  recent  years,  and  would 
penalize  growers  who  maintained  a 
consistent  production  base.  This  woidd, 
again,  introduce  additional  inequities. 

Under  USDA's  option  1,  the 
marketable  quantity  would  remain  at  5.4 
million  barrels,  as  recommended  by  the 
Committee  on  March  30,  2000.  Using 
the  higher  sales  history  figure  of  7.6 
million  barrels  would  reduce  the 
allotment  percentage  to  71  percent  (5.4 
million  barrels  divided  by  7.6  million 
barrels).  This  would  increase  the 
restricted  percentage  fi-om  15  to  29 
percent.  The  consensus  of  the 
Committee  was  that  volume  regulation 
should  not  be  more  restrictive  than  an 
85  percent  producer  allotment. 
Although  a  15  percent  restriction  may 
not  have  a  great  immediate  impact  on 
grower  returns  because  of  the  expected 
large  crop  and  carryover  inventories,  the 
Committee  believes  that  an  85  percent 
allotment  percentage  would  be  a  good 
place  to  start  for  the  industry  to  address 
the  oversupply  situation.  The 
Committee  recognizes  that  the  market 
cannot  be  stabilized  (under  the 
marketing  order)  in  a  single  year. 

More  importantly,  many  growers  have 
been  anticipating  an  allotment 
percentage  not  less  than  85  percent  and 
have  been  modifying  their  cultural 
practices  accordingly.  Any  dramatic 
increase  in  the  restricted  percentage 
would  likely  be  met  with  great 
opposition  fi-om  the  grower  community. 
The  Committee  therefore  concluded  that 
an  allotment  percentage  of  71  percent 
was  unacceptable  and  rejected  USDA's 
option  1. 

Under  its  second  option,  USDA  again 
used  the  higher  sales  history  figure  of 
7.6  million  barrels.  To  retain  the  85% 
allotment  percentage  recommended  by 
the  Committee  on  March  30,  the 
marketable  quantity  was  raised  fi-om  the 


5.4  million  barrels  recommended  by  the 
Committee  to  6.46  million  barrels,  an 
increase  of  almost  20  percent.  The 
Committee  believed  that  raising  the 
marketable  quantity  to  6.46  million 
barrels  would  result  in  adding  more 
fruit  to  the  oversupply,  further 
destabilizing  the  industry  and  lowering 
prices.  The  Committee  therefore  did  not 
support  USDA's  option  2. 

Concerns  were  expressed  at  the  June 
6  meeting  involving  growers  with  4 
years  or  less  of  sales  histories.  It  was 
expressed  that  these  growers  coidd  be 
impacted  more  greatly  by  a  volimie 
regulation  than  other  growers  because  of 
the  way  the  sales  histories  would  be 
computed.  This  is  because,  as 
previously  discussed,  yields  are 
increasing  on  younger  acreage.  Using  an 
average  of  past  years'  sales,  as  the  order 
provides,  would  result  in  a  sales  history 
lower  than  that  acreage's  future 
production  capacity.  To  mitigate  this 
problem,  the  Committee  reconmaended 
adopting,  in  part,  the  change  in  sales 
history  calculation  proposed  by  USDA. 
Specifically,  it  voted  to  recommend,  for 
a  grower  with  four  years  or  less  of  sales 
history,  the  best  year  of  sales  available 
as  that  grower's  sales  history. 

Concern  was  also  expressed  that  the 
sales  history  for  a  grower  with  only 
acreage  that  is  4  years  old  or  younger 
(who  would  use  the  highest  year  as  his 
or  her  sales  history),  would  be 
calculated  differently  than  the  sales 
history  for  a  grower  with  a  combination 
of  both  older  and  younger  acreage.  For 
the  more  established  grower,  all  sales  off 
all  acreage  is  combined,  regardless  of 
the  age  of  the  acreage.  Then  the  average 
of  the  best  four  years  of  sales  out  of  the 
last  six  years  is  used  as  that  grower's 
sales  history.  Thus,  the  more  established 
grower  would  not  get  the  same 
adjustment  for  new  acreage  that  the 
grower  with  all  new  acreage  does.  It  was 
discussed  at  the  meeting  that  the 
Committee  does  not  collect  information 
that  would  allow  such  an  adjustment. 
Growers'  sales  are  not  segregated  by  the 
age  of  individual  bogs,  so  based  on  the 
information  available,  an  adjustment  for 
acreage  with  4  years  of  sales  or  less 
cannot  be  made.  Such  information 
could  be  collected  by  the  Committee  in 
the  future. 


42602 


FpHrrnl  Rp^ister/ Vol.  65,  No.  133/Tuesday,  July  11,  2000/Rules  and  Regulations 


The  Committee  ultimately 
recommended  a  fourth  option.  The 
Committee  recommended  that  growers 
with  only  acreage  that  is  4  years  old  or 
less  use  the  best  single  sales  year  to 
calculate  a  sales  history.  Growers  with 
5  years  of  sales  history  would  use  an 
average  of  their  highest  4  years  of  sales. 
Growers  with  6  or  more  years  would  use 
an  average  of  their  highest  4  years  of 
sales  of  the  most  recent  six  years.  New 


acreage  for  both  brand  new  and  existing 
growers  would  continue  to  receive  a 
sales  history  using  the  State  average 
yield  or  the  total  estimated  commercial 
sales  from  that  acreage,  whichever  is 
greater. 

The  Committee's  recommended 
change  in  the  calculation  of  sales 
histories  revised  the  total  industry  sales 
history  to  6.432  million  barrels.  The 
Committee  recommended  a  small 


increase  in  its  marketable  quantity  (from 
5.4  to  5.468  million  barrels)  to  retain  an 
allotment  percentage  of  85  percent.  The 
vote  on  this  recommendation  was 
unanimous.  A  summary  of  the  various 
options  under  consideration  follows 
(again,  the  marketable  quantity  and 
sales  history  figures  are  in  million  barrel 
units): 


Marketable 
quantity 


Total  sales 
histories 


Allotment 
percentage 


Initial  Committee  Recommendation  .... 

USDA  Option  1  

USDA  Option  2  

Revised  Committee  Recommendation 


5.4 
5.4 
6.46 
5.468 


6.35 

7.6 

7.6 

6.432 


85 
71 
85 
85 


This  rule  implements  the  Committee's 
June  6,  2000,  recommendation,  with  a 
change,  by  adding  a  new  §  929.149  to 
the  order's  rules  and  regulations 
pertaining  to  determination  of  sales 
history.  This  section  is  modified  from 
what  appeared  in  the  May  30,  2000, 
proposed  rule  by  providing  that  a  sales 
history  for  each  grower  with  5  years  of 
sales  history  shall  be  computed  by  using 
an  average  of  the  highest  four  years  of 
such  growers  sales  history.  For  a  grower 
with  six  or  more  years  of  sales  history, 
the  sales  history  shcdl  be  computed 
using  an  average  of  the  highest  four  of 
the  most  recent  six  years  of  sales.  For  a 
grower  with  fom'  years  or  less  of 
commercial  sales  history,  the  sales 
history  will  be  computed  using  the 
highest  year  (the  same  as  in  the 
proposed  rule).  Scdes  histories  for  new 
acreage  with  no  previous  sales  will  be 
computed  using  the  State  average  yield 
or  estimated  production,  whichever  is 
greater  (again,  the  same  as  in  the 
proposed  rule).  This  rule  clarifies  the 
regulatory  language  pertaining  to  sales 
history  for  new  acreage.  As  discussed  in 
the  proposal  (65  FR  34414),  sales 
histories  for  newly  planted  acreage  by 
existing  growers  are  computed  in  the 
same  way  as  for  newly  planted  acreage 
by  new  growers  without  any  sales 
history.  Finally,  under  this  rule,  if  an 
established  grower  has  newer  acreage 
with  four  years  of  sales  history  or  less, 
and  such  grower  can  provide  the 
Committee  with  credible  information 
which  would  allow  the  Committee  to 
segregate  the  sales  history  of  the  newer 
acreage,  then  that  acreage  will  be  treated 
in  the  same  manner  as  acreage  of  a 
grower  with  four  years  or  less  of  sales 
history. 

This  change  in  the  way  sales  histories 
are  calculated  was  made  by  the 
Department  based  on  the  concerns  and 
comments  regarding  fairness  and  equity 


which  were  raised  during  this 
rulemaking.  This  change  will  likely 
result  in  a  slight  increase  in  the 
marketable  quantity  recommended  by 
the  Committee  to  maintain  the  allotment 
percentage  at  85  percent.  The 
Department  believes  that  this  change  is 
needed  to  most  equitably  allocate 
allotment  among  growers,  consistent 
with  the  requirements  of  the  Act. 
Additionally,  it  is  apparent  that  the 
industry  will  not  support  any  restricted 
percentage  greater  than  15  percent. 
Although  the  level  of  restriction 
imposed  under  this  rule  will  not  likely 
resolve  the  surplus  situation  facing  the 
cranberry  industry  in  a  single  year,  we 
conclude  that  this  rule  is  the  best  course 
of  action  given  the  economic  crisis 
facing  the  industry. 

This  rule  also  adds  a  new  §  929.250  to 
set  a  marketable  quantity  of  5.468 
million  barrels  and  an  allotment 
percentage  of  85  percent.  The 
marketable  quantity  is  within  the  range 
proposed  in  the  May  30  rule,  and  the 
allotment  percentage  is  equal  to  that 
under  two  of  the  three  options 
contained  in  that  proposed  rule.  The 
additional  change  to  accommodate 
established  growers  with  new  acreage 
having  four  years  of  sales  history  or  less 
will  result  in  a  change  in  marketable 
quantity,  but  not  enough  to  undermine 
this  regulation.  This  conclusion  is  based 
on  the  Departments  belief  that  sales 
histories  of  growers  in  this  category 
would  be  increased  by  a  relatively  small 
amount. 

Definition  of  Commercial  Crop 

The  Committee  unanimously 
recommended  on  March  30.  2000,  that 
the  number  of  barrels  that  defines  a 
commercial  crop  under  the  marketing 
order  be  increased  from  15  to  50  barrels 
per  acre.  Calculations  of  sales  histories 
are  based  on  "commercial"  cranberry 


sales.  Currently,  section  929.107  defines 
a  commercial  crop  as  acreage  that  has  a 
sufficient  density  of  growing  vines  to 
produce  at  least  15  barrels  per  acre 
without  replanting  or  renovation.  This 
rule  increases  the  15  barrels  per  acre  to 
50  barrels  per  acre.  Acreage  producing 
less  than  50  barrels  per  acre  will  not  be 
considered  to  produce  a  commercial 
crop.  This  increase  brings  the  order 
more  in  line  with  current  growing 
conditions. 

This  action  will  assist  growers  who 
harvested  cranberries  for  the  first  time 
in  1999.  These  growers  will  qualify  for 
a  new  sales  history  determination  if 
they  produced  less  than  50  barrels  per 
acre. 

A  full  commercial  cranberry  crop  is 
usually  not  harvested  until  3  or  4  years 
after  being  planted.  Production  is 
usually  limited  during  the  first  year, 
with  increases  in  subsequent  years  until 
full  capacity  is  reached.  Under  the 
current  rule,  if  a  grower  harvested  a  bog 
for  the  first  time  in  1999,  and  achieved 
a  yield  of  25  barrels  per  acre,  such 
grower's  sales  history  would  be 
calculated  by  using  the  determination 
for  a  grower  with  four  years  or  less  of 
production.  This  would  be  the  actual 
production  for  that  year.  Therefore,  in 
this  example,  for  the  2000-2001  crop 
year  the  grower's  sales  history  would  be 
25  barrels  multiplied  by  the  number  of 
acres  such  grower  harvested.  The  25 
barrels  would  be  used  in  the  calculation 
since  it  is  greater  than  the  15  barrels  per 
acre  used  to  define  commercial 
cranberry  acreage. 

Under  this  rule  change,  such  grower's 
first  year  of  sales  harvested  from  that 
acreage  will  not  count  since  it  is  less 
than  50  barrels  per  acre.  Therefore,  the 
grower  will  be  eligible  to  receive  the 
determination  for  growers  with  no  sales 
history  on  such  acreage  (which  is  the 
State  average  yield  or  the  grower's 
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estimated  commercial  sales,  whichever 
is  greater).  This  should  benefit  growers 
who  had  very  low  yields  per  acre  for 
their  first  year  of  production. 

This  rule  revises  §  929.107  of  the 
order's  rules  and  regulations,  consistent 
with  the  proposed  rule  published  on 
Mav  30,  2000. 

Determination  of  Sales  Historj  for 
(irowers  With  No  History  on  Their 
Acreage 

As  previously  discussed,  a  new  sales 
history  for  a  grower  with  no  sales 
history  is  calculated  by  using  the  State 
average  yield  per  acre  or  the  total 
estimated  commercial  sales,  whichever 
is  greater.  Existing  growers  who  have 
newly  planted  acreage  will  also  use  this 
calculation  for  their  new  acreage. 

The  Committee  recommended  that  for 
the  2000-2001  crop  year,  the  State 
average  yield  be  defined  as  the  average 
State  yields  for  the  year  1997  or  the 
average  of  the  best  four  years  out  of  the 
last  six  years,  whichever  is  greater.  This 
calculation  is  similar  to  that  used  to 
compute  sales  history  for  more 
established  growers  (an  average  of  the 
best  four  years  out  of  the  last  six  years), 
and  would  average  out  seasonal 
variations  in  yields.  However,  if 
estimated  commercial  sales  are  greater 
than  what  is  computed  above,  the 
Committee  will  use  the  commercial 
sales  estimated  by  the  grower. 

To  take  into  account  the  differences 
among  the  States,  the  Committer 
recommended  calculating  the  average 
yield  for  each  State  using  the  best  foiu- 
of  the  last  six  years,  and  comparing  it  to 
the  average  yield  for  that  State  in  1997. 
The  higher  of  the  two  figures  for  each 
State  will  be  used  to  calculate  new  sales 
histories  for  new  growers. 

A  new  §  929.148  is  added  to  the 
order's  rules  and  regulations  to  set  forth 
the  calculation  of  the  State  average 
yield.  This  is  consistent  with  the 
proposed  rule  published  on  May  30, 
2000. 

Fresh  and  Organic  Fruit  Exemption 

The  Committee  also  recommended  on 
March  30,  2000,  that  fresh  and 
organically-grovra  cranberries  be 
exempt  from  volume  regulation  during 
the  upcoming  season.  This  exemption  is 
authorized  under  §  929.58  of  the  order, 
which  provides  that  the  Committee  may 
relieve  from  any  or  all  requirements 
cranberries  in  such  minimum  quantities 
as  the  Committee,  with  the  approval  of 
the  Secretary,  may  prescribe. 

Fresh  fruit  accounts  for  about  4.7 
percent  of  the  total  production.  The 
Committee  estimated  that  about  280,000 
barrels  will  be  sold  fresh  this  year. 


compared  to  260,000  barrels  sold  last 
season. 

Under  current  growing  and  marketing 
practices,  there  is  a  distinction  between 
cranberries  for  fresh  market  and  those 
for  processing  markets.  Cranberries 
intended  for  fresh  fruit  outlets  are 
grown  and  harvested  differently.  Fresh 
cranberries  are  dry  picked  (in  most 
cases)  while  cranberries  used  for 
processing  are  water  picked.  When 
cranberries  are  water  picked,  the  bog  is 
flooded  and  the  cranberries  that  rise  to 
the  top  are  harvested.  Dry  picking  is  a 
more  labor  intensive  and  expensive 
form  of  harvesting.  Cranberry  bogs  are 
designated  as  "fresh  fruit"  bogs  and  are 
grown  and  harvested  accordingly  to 
produce  fruit  that  is  of  the  quality 
needed  for  fresh  fruit.  Only  the  lower 
quality  fruit  from  a  fresh  bog  goes  to 
processing  outlets.  Yields  of  fresh  fhiit 
growers  are  typically  reduced  from 
those  of  processed  growers.  Productions 
costs  are  higher,  although  a  premium 
price  over  fruit  delivered  for  processing 
is  anticipated. 

Fresh  cranberry  sales  constitute  less 
than  5  percent  of  the  cranberry  market. 
All  fresh  cranberries  can  be  marketed 
and  do  not  compete  with  processing 
cranberries.  Fresh  cranberries  are 
seasonal  (due  to  their  limited  shelf  life) 
and  are  not  part  of  the  growing  industry 
inventories. 

The  Committee  concluded  that  fresh 
supplies  do  not  contribute  significantly 
to  the  current  cranberry  surplus.  Thus, 
the  Committee  recommended  that  such 
cranberries  be  exempt  from  the  volume 
regulation  implemented  by  this  rule. 

Organically-grown  cranberries 
comprise  an  even  smaller  portion  of  the 
total  crop  than  fresh  cranberries  do.  The 
Committee  estimated  that  about  1 ,000 
barrels  of  organic  fruit  will  be  sold  this 
season,  compared  to  450  barrels  last 
season.  Organic  cranberries  are  a 
growing  niche  market  and  regulating 
them  could  have  an  adverse  effect  on 
marketing  this  product.  Demand  for 
organic  cranberries  is  in  line  with  the 
current  limited  production.  Thus,  all 
organic  cranberries  can  be  marketed, 
and  they  do  not  contribute  in  any 
meaningful  way  to  the  cujrent 
oversupply  experienced  with  processing 
fruit.  The  Committee  therefore 
recommended  that  organically-grown 
cranberries  be  exempt  from  volume 
regulation  diu-ing  the  upcoming  season. 
In  order  to  be  exempt,  organic 
cranberries  will  have  to  be  certified  as 
such  by  a  third  party  organic  certifying 
organization  that  is  acceptable  to  the 
Committee. 

The  fresh  fruit  exemption  was  further 
discussed  at  the  Committee's  June  6, 
2000,  meeting.  Concerns  were  expressed 


that  this  exemption  would  give  an 
unfair  advantage  to  some  cranberry 
processors  (those  that  do  not  handle 
fresh  fhiit)  and  to  their  growers.  It  was 
suggested  that  any  imused  allotment 
earned  by  a  fresh  fruit  grower  be 
forfeited,  similar  to  what  happens  to 
unused  allotment  received  by  growers 
with  new  acreage  (based  on  the  State 
average  yield). 

The  Committee  considered  this 
suggestion,  but  continued  to  support  its 
recommendation  to  exempt  fresh  fruit 
from  volume  regulation.  It  was 
concerned  that  any  substantive 
departure  from  the  requirements 
proposed  in  the  May  30  rule  would 
require  a  second  proposed  rule  to  be 
issued  and  an  opportimity  for  additional 
conunents  to  be  made  available.  In  any 
event,  the  effect  of  the  fresh  fruit 
exemption  on  the  market  would 
probably  be  minor.  The  Committee 
stated  that  the  way  in  which  fresh  fruit 
is  handled  in  future  years  will  be  given 
additional  consideration. 

Moreover,  encouraging  growth  in 
organic  and  fresh  markets  for 
cranberries  is  consistent  with  the 
Committee's  (and  industry)  objectives  to 
develop  additional  market  outlets  for 
cranberries.  Futiire  industry  growth 
depends  on  expanding  market  outlets 
for  cranberries  and  should  not  be 
discoiu-aged. 

This  rule  provides  an  exemption  from 
volume  regulation  for  fresh  and 
organically-grown  cranberries  by  adding 
a  new  §929.158,  as  included  in  the  May 
30.  2000, proposed  rule. 

Outlets  for  Excess  Cranberries 

The  piupose  of  the  producer 
allotment  program  implemented  by  this 
rule  is  to  limit  the  amount  of  the  total 
crop  that  can  be  marketed  for  normal 
commercial  uses.  There  is  no  need  to 
limit  the  volume  of  cranberries  that  may 
be  marketed  in  noncommercial  or 
noncompetitive  outlets.  Thus,  in 
accordance  with  §  929.61,  handlers  will 
be  able  to  dispose  of  excess  cranberries 
in  certain  designated  outlets.  That 
section  of  the  order  provides  that 
noncommercial  outlets  may  include 
charitable  institutions  and  research  and 
development  projects  for  market 
development  pinposes.  Noncompetitive 
outlets  may  include  any  nonhuman  food 
use  (animal  feed)  and  foreign  markets, 
except  Canada.  Canada  is  excluded 
because  significant  sales  of  cranberries 
to  Canada  could  result  in  transshipment 
back  to  the  United  States  of  the 
cranberries  exported  there.  This  could 
disrupt  the  U.S.  market,  contrary  to  the 
intent  of  the  volume  regulation. 

To  ensure  that  excess  cranberries 
diverted  to  the  specified  outlets  do  not 
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enter  normal  market  channels,  certain 
safeguard  provisions  are  established 
under  §  929.61.  These  provisions 
require  handlers  to  provide 
documentation  to  the  Committee  to 
verify  that  the  excess  cranberries  were 
actually  used  in  a  noncommercial  or 
noncompetitive  outlet.  In  the  case  of 
nonhuman  food  use,  a  handler  would  be 
required  to  notify  the  Committee  at  least 
48  hours  prior  to  disposition  so  that  the 
Committee  staff  would  have  sufficient 
time  to  be  available  to  observe  the 
disposition  of  the  cranberries. 

The  proposed  rule  published  on  May 
30,  2000,  proposed  revising  §  929.104  of 
the  order's  rules  and  regulations  to  list 
the  outlets  in  which  handlers  can  divert 
excess  cranberries.  That  section 
currently  lists  outlets  for  "restricted 
cranberries."  "Restricted  cranberries"  is 
a  term  used  in  connection  with 
withholding  requirements — another 
type  of  volume  regulation  authorized 
under  the  order.  While  the  specific 
outlets  listed  were  not  proposed  for 
revision,  changes  were  proposed  in  the 
regulatory  text  to  provide  that  these 
outlets  are  authorized  for  excess 
cranberries  under  a  producer  allotment 
program.  The  outlets  listed  included  all 
those  mentioned  in  §  929.61  of  the 
order. 

At  its  June  6,  2000.  meeting,  the 
Committee  recommended  that  foreign 
markets  be  excluded  as  outlets  for 
excess  cranberries. 

When  foreign  markets  were  listed  as 
potential  outlets  for  excess  cranberries, 
cranberry  exports  were  not  as  significant 
to  the  industry  as  they  are  today. 
Exports  of  fresh  cranberries  for  1998 
were  51,615  barrels,  and  for  processed 
cranberries,  516,667  barrels.  This 
represents  about  10  percent  of  total 
sales. 

The  Committee  indicated  that  the 
industry  is  actively  selling  cranberries 
in  at  least  54  foreign  countries.  The 
Committee  concluded  that  it  would  be 
difficult  to  list  all  the  countries  that  are 
not  currently  receiving  U.S.  cranberries 
(and  therefore  would  be  defined  as 
"noncompetitive")  and  to  monitor  the 
sales  activity  in  each  such  country. 

Moreover,  the  Committee  intends  to 
continue  foreign  promotion  activities  to 
encourage  cranberry  export  sales.  These 
activities  are  financed,  in  part,  by  funds 
from  USDA's  Foreign  Agricultural 
Service,  which  are  matched  by  industry 
funds  for  promotional  activities  in 
foreign  markets.  Ciurently,  funds  are 
being  used  for  promotional  activities  in 
Germany  and  Japan. 

Additionally,  individual  handlers  are 
working  on  developing  markets  in  many 
foreign  countries.  Encouraging  disposal 
of  excess  cranberries  in  countries  where 


the  Committee  and  individual  handlers 
are  attempting  to  build  cranberry 
markets  could  undermine  these 
individual  efforts  to  develop 
commercial  markets.  Therefore,  the 
Committee  unanimously  recommended 
that  foreign  countries  be  excluded  as 
eligible  outlets  for  excess  cranberries. 
The  Department  has  concluded  that 
the  Committee's  Jime  6,  2000, 
recommendation  is  unnecessary.  Excess 
cranberries  cannot  be  "handled,"  which 
means  they  cannot  be  processed. 
Therefore,  under  current  requirements, 
excess  cannot  be  processed  and  then 
exported.  Fresh  sales  are  exempt  from 
volume  regulation,  so  fi-esh  cranberries 
can  be  exported  fi-ee  from  regulation. 
We  have,  however,  revised  §  929.104  of 
the  regulations  to  clarify  that  excess 
cranberries  cannot  be  processed  and 
sent  to  foreign  markets. 

Appeal  Procedures 

Section  929.125  of  the  order's  rules 
and  regulations  establishes  an  appeal 
procedure  for  growers  who  are 
dissatisfied  with  their  sales  histories  as 
determined  by  the  Committee  pursuant 
to  §  929.48  of  the  order.  Under 
procedures  which  have  been  used,  a 
grower  may  submit  to  the  Committee  a 
written  argument  within  30  days  after 
receiving  the  Committee's 
determination  of  that  grower's  sales 
history,  if  such  grower  disagrees  with 
the  determination.  The  Committee  must 
review  its  determination  within  a 
reasonable  time,  reviewing  all  the 
material  submitted  by  the  grower,  and 
notify  the  grower  of  its  decision.  If  the 
grower  is  not  satisfied  with  the 
Conmiittee's  decision,  that  grower  may 
appeal  to  the  Secretary,  through  the 
Committee,  within  30  days  after  being 
notified  of  the  Committee's  decision. 
The  Secretary  must  review  all  pertinent 
information  and  render  a  decision.  The 
Secretary's  decision  is  final. 

On  March  30.  2000,  the  Conunittee 
recommended  revising  the  process.  The 
Department  concurs  with  the  Committee 
recommendation.  Specifically,  this  rule 
provides  than  an  appeals  subcommittee 
be  established  and  that  the  full 
Conunittee  be  provided  with  15  days  to 
further  review  appeals  by  growers.  This 
process  should  be  more  efficient  in 
handling  grower  appeals.  The 
subcommittee,  appointed  by  the 
Committee  Chairman,  will  be  comprised 
of  two  independent  and  two  cooperative 
representatives,  as  well  as  a  public 
member.  Although  an  additional  level  of 
review  is  being  established,  it  should  be 
more  efficient  for  a  smaller 
subcommittee  to  consider  grower 
appeals.  The  subconunittee  will  have  30 


days  to  render  a  decision  on  each 
appeal. 

If  a  grower  is  not  satisfied  with  the 
appeal  subcommittee's  decision,  that 
grower  could  further  appeal  to  the  full 
Committee.  The  grower  would  submit 
his  or  her  vmtten  argument  to  the 
Committee  along  with  any  pertinent 
information  for  the  Committee's  review 
within  15  days  after  being  notified  of 
the  subcommittee's  determination.  The 
Committee  will  have  1 5  days  firom  the 
receipt  of  the  grower's  appeal  to 
respond.  The  Committee  will  promptly 
inform  the  grower  of  its  decision, 
including  the  reasons  for  its  decision. 

The  grower  may  further  appeal  to  the 
Secretary  within  1 5  days  after 
notification  of  the  Committee's  findings, 
if  the  grower  is  not  satisfied  with  the 
Committee's  decision.  The  Committee 
will  forward  a  file  with  all  pertinent 
information  related  to  the  grower's 
appeal.  The  Secretary  will  inform  the 
grower  and  Committee  staff  of  the 
Secretary's  decision.  All  decisions  by 
the  Secretary  will  be  final. 

This  rule  revises  §  929.125  of  the 
order's  rules  and  regulations  to 
implement  the  Committee's 
recommendation,  consistent  with  the 
proposed  rule  published  on  May  30, 
2000. 

Suspension  of  Deadline  for  Notifying 
Growers  of  Their  Annual  Allotment 

Section  929.49  of  the  order  provides 
that  in  any  year  in  which  an  allotment 
percentage  is  established  by  the 
Secretary,  the  Committee  must  notify 
growers  of  their  annual  allotment  by 
June  1.  That  section  also  requires  the 
Committee  to  notify  each  handler  of  the 
annual  allotments  for  that  handler's 
growers  by  June  1 . 

The  May  30  proposed  rule  proposed 
establishing  a  marketable  quantity  and 
allotment  percentage  for  the  2000 
cranberry  crop.  To  allow  adequate  time 
for  interested  parties  to  comment  on  the 
proposal  and  for  the  Department  to  give 
due  consideration  to  the  conunents 
received,  it  was  determined  that  a  final 
decision  on  the  proposed  rule  would 
not  be  reached  before  June  1.  Therefore, 
the  Department  proposed  that  the  June 
1  deadline  be  suspended  for  the  2000- 
2001  crop  year. 

This  rule  suspends  the  June  1  date 
appearing  in  §  929.49  of  the  order  as 
proposed  on  May  30.  2000. 

Removal  of  Two  Obsolete  Regulations 

At  its  June  6,  2000,  meeting,  the 
Committee  discussed  two  of  the  order's 
rules  and  regulations  that  are  now 
obsolete,  and  unanimously 
recommended  that  they  be  deleted. 
Those  sections  are  §929.109  Unusual 
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circumstances  as  used  in  determining 
base  quantities  and  §929.151  Allotment 
transfers  and  disposition  of  the  growers 
annual  allotment  certificate. 

Both  of  these  sections  pertain  to  the 
"base  quantity"  method  of  producer 
allotment,  which  was  replaced  in  1992 
with  the  sales  history  method  of 
producer  allotment.  These  sections  were 
inadvertently  left  in  the  regulations  and 
do  not  apply  to  the  sales  history 
program. 

Removing  these  sections  from  the 
order's  rules  and  regulation  will  reduce 
confusion  to  the  cranberry  industry. 
Therefore,  this  rule  removes  §§  929.109 
and  929.151  from  the  rules  and 
rpgulatinns  in  effect  under  the  order. 

Regulators  Flexibility  Act  &  Effects  on 
Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  and  alternatives  considered 
on  small  entities.  The  purpose  of  the 
RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions, 
in  order  that  small  businesses  are  not 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility.  Accordingly,  AMS 
has  prepared  this  final  regulatory 
flexibility  analysis. 

According  to  the  Small  Business 
Administration  (13  CFR  121.201)  small 
handlers  are  those  having  aimual 
receipts  of  less  than  $5,000,000  and 
small  agricultiu-al  producers  are  defined 
as  those  with  annual  receipts  of  less 
than  $500,000.  Because  prices  have 
declined  significantly  in  the  past  year, 
and  because  the  small  farm  definition  is 
based  on  estimated  sales,  nearly  all 
producers  and  some  handlers  are 
considered  small  under  the  SBA 
definition.  Therefore,  this  RFA  analysis 
is  properly  applicable  for  the  entire 
industry.  Of  the  1,100  cranberry 
growers,  between  86  and  95  percent  are 
estimated  to  have  sales  equal  to  or  less 
than  $500,000.  Fewer  than  60  growers 
are  estimated  to  have  sales  that  would 
have  exceeded  this  threshold  in  1999. 
"Thus,  the  consequences  of  this  final 
action  apply  to  virtually  all  growers. 

Over  two-thirds  of  the  U.S.  cranberry 
crop  is  handled  by  a  grower-owned 
marketing  cooperative.  Five  other  major 
processors,  together  with  the 
cooperative,  handle  over  97  percent  of 
the  crop.  Using  Committee  data  on 
volimies  handled,  AMS  has  determined 


that  none  of  these  handlers  qualify  as 
small  businesses  under  SBA's 
definition.  The  remainder  of  the  crop  is 
marketed  by  about  a  dozen  grower- 
handlers  who  handle  their  own  crops. 
Dividing  the  remaining  3  percent  of  the 
crop  by  these  grower-handlers,  all 
would  be  considered  small  businesses. 

This  action  makes  the  following 
amendments  to  the  regulations  under 
the  cranberry  marketing  order:  (1) 
revises  the  calculation  of  sales  histories: 
(2)  exempts  fresh  and  organic  fruit;  (3) 
includes  a  definition  of  State  average 
yields;  (4)  changes 'volume  needed  to 
qualify  as  commercial  production;  (5) 
revises  Committee  review  procedure  for 
determination  of  sales  history;  (6) 
suspends  that  armual  allotment 
notification  date;  and  (7)  establishes 
levels  of  marketable  quantity  and 
allotment  percentage  to  determine  the 
level  of  volume  control. 

Most  of  the  changes  as  a  result  of  this 
final  rule  are  expected  to  have  little  or 
no  regulatory  burden  on  industry,  or  are 
made  expressly  to  acknowledge 
problems  faced  by  new  producers  and 
producers  with  new  acreage.  The 
revisions  to  calculating  sales  histories 
will  benefit  new  growers  or  those  who 
want  to  enter  cranberry  production.  The 
exemption  for  fresh  and  organic 
cranberry  sales  should  help  those  two 
niche  markets  continue  to  develop. 
Recalculating  the  number  of  barrels 
needed  to  qualify  for  commercial 
production  will  enable  new  growers  to 
use  the  revised  sales  history  calculation 
to  obtain  a  higher  sales  history.  Before 
assessing  the  impact  of  volume  control 
on  the  industry,  an  economic  profile  of 
the  cranberry  market  conditions  is 
provided. 

Industry  Profile 

Cranberries  are  produced  in  10  States, 
but  the  vast  majority  of  farms  and 
production  is  concentrated  in 
Massachusetts,  New  Jersey.  Oregon, 
Washington,  and  Wisconsin. 
Massachusetts  was  the  number  one 
producing  State  until  1990,  when 
Wisconsin  took  over  the  lead.  Since 
1995,  Wisconsin  has  been  the  top 
producing  State.  Both  States  account  for 
over  80  percent  of  cranberry  production. 
The  industry  has  operated  under  a 
Federal  marketing  order  since  1962. 

Average  farm  size  for  cranberry 
production  is  very  small.  The  average 
across  all  producing  States  is  about  33 
acres.  Wisconsin's  average  is  twice  the 
U.S.  average,  at  66.5  acres,  and  New 
Jersey  averages  83  acres.  Average  farm 
size  is  below  the  U.S.  average  for 
Massachusetts  (25  acres),  Oregon  (17 
acres)  and  Washington  (14  acres). 


Small  cranberry  growers  dominate  in 
all  States:  84  percent  of  growers  in 
Massachusetts  harvest  10,000  or  fewer 
barrels  of  cranberries,  while  another  3.8 
percent  harvest  fewer  than  25,000 
barrels.  In  New  Jersey,  62  percent  of 
growers  harvest  less  than  10,000  barrels, 
and  10  percent  harvest  between  10,000 
and  25,000  barrels.  More  than  half  of 
Wisconsin  growers  raise  less  than 
10,000  barrels,  while  another  29  percent 
produce  between  10,000  and  25,000 
barrels.  Similar  production  patterns 
exist  in  Washington  and  Oregon. 

Over  90  percent  of  the  cranberry  crop 
is  processed,  with  the  remainder  sold  as 
fresh  fruit.  In  the  1950s  and  early  1960s, 
fresh  production  was  considerably 
higher  than  it  is  today,  and  in  many 
years,  constituted  as  much  as  25-50 
percent  of  total  production.  Fresh 
production  began  to  decline  in  the 
1980s,  while  processed  utilization  and 
output  soared  as  cranberry  juice 
products  became  popular.  Today,  fresh 
fruit  claims  only  about  5-6  percent  of 
total  production.  (Typically, 
"shrinkage"  absorbs  the  remaining  3 
percent  of  production.)  Three  of  the  top 
five  States  produce  cranberries  for  fresh 
sales.  New  Jersey  and  Oregon  produce 
fruit  for  processed  products  only. 

Historical  Trends  and  Near  Term 
Outlook 

Production  has  risen  steadily  since 
the  early  1950s,  as  more  acreage  was 
brought  into  production  and  yields 
increased.  Cranberry  output  first 
exceeded  1.5  million  barrels  in  1966,  3 
million  barrels  in  1982,  4  million  in 
1988,  and  hit  a  record  6.4  million 
barrels  in  1999.  Acreage  rose  62  percent 
since  1954,  from  just  under  23,000  acres 
to  37,200  acres.  Output  grovrth  was  also 
fed  by  soaring  yields — a  288-percent 
increase  from  44.3  barrels  per  acre  in 
1954  to  almost  172  barrels  in  1999. 

The  industry  enjoyed  healthy 
increases  in  demand  as  a  result  of  new 
juice  drink  products,  which  in  turn 
prompted  expansion  in  acreage  and 
output.  Demand  peaked  in  1994  with 
per  capita  consumption  of  processed 
berries  at  1.7  pounds  and  has  since 
declined,  to  1.6  pounds  in  1998.  Prices 
above  $60  per  barrel  in  1996  and  1^97 
continued  to  stimulate  output.  As  a 
result,  inventories  began  building.  Over 
the  period  1954-1969.  carryover 
averaged  222,179  barrels,  about  19 
percent  of  annual  average  production. 
During  the  1970s,  annual  production 
rose  nearly  90  percent  from  1954-69, 
and  carryover  stocks  rose  to  about  29 
percent  of  aimual  average  production 
during  the  decade.  Carryover  as  a 
percent  of  output  fell  back  to  19  percent 
during  the  1980s.  The  1990s  have  seen 


42606 


KedtTdl  Register/Vol.  65,  No.  133/Tuesday,  July  11.  2000/Rules  and  Regulations 


both  large  output  increases  and 
carryover  stocks.  For  1990-99, 
beginning  inventories  rose  to  a  level 
equal  to  nearly  a  third  of  annual 
production  over  the  decade.  In  1999 
alone,  carryover  swelled  to  more  than 
3.1  million  barrels,  equivalent  to  49 
percent  of  the  year's  crop.  Current 
estimates  of  beginning  stocks  are  for  a 
record  4.6  million  barrels  at  the  start  of 
the  2000/2001  marketing  year- 
equivalent  to  78  percent  of  anticipated 
production.  With  no  significant 
increases  in  demand  or  cutbacks  in 
production,  at  the  end  of  the  2000/2001 
marketing  year,  there  could  be  nearly  a 
full  year's  production  in  storage  (5.25 
million  barrels)  to  start  the  2001 
marketing  season.  Table  1  provides 
indicators  of  average  annual  carryover, 
production,  and  prices. 

The  value  of  utilized  production 
increased  steadily  from  1974  to  1986, 
dipped  9  percent  in  1987,  then  began  a 
more  volatile  but  still  upward  trend 
through  1997  before  plunging  40 
percent  in  1998.  Prices  per  barrel  over 
the  1979-98  period  averaged  $44,375, 
but  dropped  below  $40  a  barrel  for  1998 
crop  berries,  and  could  fall  below  $20 
for  the  1999  crop.  For  the  2000/2001 
marketing  year,  some  handlers  have 
indicated  they  may  only  offer  $9-$10 
per  barrel.  If  prices  do  not  exceed  $20 
per  barrel  in  1999,  the  value  of  utilized 
production  will  decline  again  by  half — 
from  $211  million  estimated  for  the 
1998  crop  to  less  than  $110  million  in 
1999.  This  would  be  the  lowest  crop 
value  since  1981. 

Impact  of  Volume  Control 

The  volume  control  for  cranberries 
imposes  no  restrictions  on  entry  into 
production.  For  example,  there  is  no 
quota  such  as  used  in  the  tobacco 
industry  that  a  new  entrant  would  have 
to  acquire  from  an  existing  quota  holder. 
The  impact  of  volume  control  is 
evaluated  relative  to  the  income  effect 
that  excessive  inventories  would 
otherwise  exert  on  growers  and  the 
likelihood  that,  without  significant 
improvement  in  either  prices  or  sales  or 
both,  many  growers  will  not  be  able  to 
remain  in  business. 

Because  inventories  are  large  and 
cranberries  may  be  stored  for  long 
periods  without  deterioration, 
producers  may  not  receive  full  payment 
for  cranberries  delivered  to  storage  for 
several  years;  and  storage  costs  are 


deducted  from  their  final  payment.  In 
addition,  reports  from  various  growers 
estimate  current  total  costs  of 
production  at  approximately  $30-$35 
per  barrel.  With  expectations  of  prices 
declining  well  below  this  range  in  the 
1999  marketing  year,  most  producers  are 
not  expected  to  cover  variable  costs  of 
production,  thus  increasing  the 
likelihood  they  will  either  exit  the 
industry  or  abandon  bogs  until  the 
market  situation  improves. 

The  effect  of  the  Committee's  revised 
voliune  control  recommendation 
(CMC2)  contained  in  this  final  action 
may  be  evaluated  in  terms  of  the  loss  of 
sales  that  producers  incur  as  a  result  of 
volume  control,  compared  with  the 
extent  to  which  price  increases  due  to 
volume  control  offset  that  sales  loss. 

For  the  15-percent  volume  control  to 
be  revenue-neutral — that  is,  to  leave 
producers  on  average  no  worse  off  with 
respect  to  revenue  realized  from  lower 
production — prices  would  need  to  rise 
by  17.7  percent  in  2000/01.  An 
alternative  allotment  percentage  that 
was  considered  by  the  Committee 
would  have  resulted  in  a  volume  control 
of  29  percent.  A  29-percent  volume 
control  would  require  prices  to  rise  by 
40.8  percent  to  remain  revenue-neutral. 
In  both  cases,  a  lesser  price  increase 
results  in  a  gross  revenue  loss  to 
producers.  In  and  of  itself,  this  would 
not  necessarily  mean  that  volume 
control  should  be  rejected  as  a 
marketing  tool.  Even  if  prices  do  not 
rise,  producers  realize  some  savings 
from  production  costs  not  incurred  emd 
from  higher  prices  that  may  result  in 
subsequent  marketing  years  as  a  result 
of  lower  inventories. 

Economic  analyses  of  factors  affecting 
cranberry  prices  have  been  conducted 
by  Sexton,  Jesse,  and  USDA  in  1999  and 
2000.  All  of  the  analyses  reported 
positive  price  impacts  associated  with  a 
100,000  barrel  change  in  supply, 
ranging  from  $0.49-$1.26  per  barrel  for 
each  100,000  barrel  change.  Because 
inventories  are  so  large,  this  analysis 
uses  the  lowest  reported  price  impact,  of 
$0.49  for  each  100,000  barrel  change,  or 
$4.89  per  barrel  for  a  change  of  1 
million  barrels.  Thus,  if  inventories 
decrease  (increase)  by  1  million  barrels, 
prices  are  estimated  to  increase 
(decrease)  by  $4.89  per  barrel.  In  the 
aforementioned  economic  analysis, 
prices  averaged  $27,695  per  barrel  over 
the  period  analyzed  from  1954  to  1998. 


The  estimated  price  impact  of  $4.89  per 
barrel  represents  a  17.7  percent  change 
in  prices  compared  with  the  average 
over  the  45-year  period. 

The  15-percent  voliune  control  is 
estimated  to  lead  to  a  reduction  in 
inventories  by  884,000  barrels,  based  on 
a  2000/2001  domestic  production 
forecast  of  5.89  million  barrels  (prior  to 
the  15-percent  voliune  control).  This 
reduction  in  inventory  is  estimated  to 
increase  prices  by  $4.32  per  barrel  (.884 
X  4.89).  Using  a  projected  2000/01 
average  price  of  $20  per  barrel,  prices 
are  estimated  to  increase  to  $24.32  per 
barrel.  Thus,  a  grower  who  reduced 
output  from  1,000  to  850  barrels  would 
realize  a  gain  in  revenue  from  $20,000 
to  $20,672  or  3.4  percent.  Some 
additional  gain  would  be  realized  from 
cost  savings  from  150  barrels  that  were 
not  produced.  And,  the  volume 
reduction  would  be  expected  to  generate 
price  increases  in  future  years, 
providing  cumulative  positive  effects 
from  the  volume  control. 

The  results  of  econometric  analyses 
are  subject  to  some  level  of  uncertainty. 
Results  are  generally  reported  as 
estimates  subject  to  a  specified  error. 
Assuming  a  5  percent  error  to  illustrate 
the  sensitivity  of  the  results,  the  $4.89 
per  barrel  price  change  estimate  could 
range  from  $4.65  to  $5.14  per  barrel. 
Then,  a  reduction  in  inventory  of 
884,000  barrels  would  lead  to  higher 
prices  ranging  from  $4.11  to  $4.54  per 
barrel.  Table  2  illustrates  these 
estimated  price  increases  and  their 
effect  on  producer  revenue,  using  a 
forecast  price  for  2000/01  of  $20  per 
barrel. 

We  conclude  that  the  15  percent 
volume  control  would  not  unduly 
burden  producers,  particularly  smaller 
growers.  While  there  would  be  a  loss  of 
salable  product,  producers  are  likely  to 
benefit  from  the  price-enhancing  effect 
of  the  reduced  inventories  in  2000/01.  If 
producers  do  not  benefit  in  2000/01,  the 
reduction  in  inventory  is  expected  to 
raise  prices  in  future  years  which  would 
provide  cumulative  annual  effects.  The 
estimated  price  increases  reported  here 
would  mean  higher  prices  for 
consumers.  However,  recent  prices  have 
been  significantly  higher  than  these 
estimated  prices;  thus  the  consumer 
price  effect  is  still  well  below  previous 
years'  prices. 


Table  1.— Average  Annual  Cranberry  Output,  Carryover  Stocks,  and  Prices 


Indicator 

1954-59 

1960-69 

1970-79 

1980-89 

1990-99 

1954-99 

Production  (barrels)  

1,083.217 
213,746 

1,234,610 
227,239 

2,221,610 
644,720 

3,303,050 
617,897 

4,656,500 
1,506,718 

Canvover  (barrels) 

2,622,983 

679,309 
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Table  1  .—Average  Annual  Cranberry  Output,  Carryover  Stocks 

AND  Prices— Continued 

Indicator 

1954-59 

1960-69 

1970-79 

1980-89             1990-99 

1954-99 

Carrvover/Production  (%)    

19.7 
10.74 

18.4 

29.0 

18.7                    32.4 
43.16  '                46.80 

25.9 

Price  Der  barrel  (S\                      

13.09  i                15.13 

27.695 

Table  2.— Estimated  Impacts  of  Price  Changes  on  a  Representative  Producer 


Price  estimates 


Average  price 
($/barrel) 


Total  output 
(barrels) 


Gross  revenue 


Base  Case  

Volume  Control  Cases; 

—$4.32  price  rise  (S4.89  x  .884)  

—$4.11  price  rise  ($4.89  reduced  by  5%  error,  x  .884)  .. 

—$4.54  price  rise  ($4.89  increased  by  5%  error,  x  .884) 


$20.00 

$24.32 
$24.11 
$24.54 


1,000 

850 
850 
850 


$20,000 

$20,672 
$20,494 
$20,859 


Summary  of  Rule 

In  accordance  with  §  929.49  of  the 
order,  this  rule  establishes  a  marketable 
quantity  of  5.468  million  barrels  and  cm 
allotment  percentage  of  85  percent  for 
cranberries  in  the  10-State  production 
area  during  the  2000-2001  crop  year. 
Because  the  Department  is  making 
allowances  for  established  growers  with 
acreage  with  four  years  of  sales  histories 
or  less,  this  rule  also  provides  for  an 
increase  in  the  marketable  quantity 
which  may  be  needed  to  maintain  the 
85  percent  allotment  percentage.  This 
action  also  revises  procediues  for 
calculating  growers'  sales  histories, 
defines  the  State  average  yield, 
increases  the  barrels  per  acre  for 
determining  a  commercial  crop, 
exempts  fresh  and  organic  cranberries 
from  volume  regulation,  and  revises 
Committee  review  procedures.  These 
actions  are  designed  to  improve 
cranberry  marketing  conditions  and  the 
operation  of  the  volume  regulation 
program. 

The  marketable  quantity  for  the  2000- 
2001  crop  year  is  established  at  5.468 
million  barrels  with  an  allowance  for  an 
adjustment  to  allow  for  the  additional 
sales  history  calculation  provision.  This 
is  equal  to  the  expected  demand  for 
processing  fruit.  Fresh  fruit  sales  were 
not  included  because  fresh  fruit  is 
exempt  from  volume  regulation. 
Organically-grown  cranberries  are  also 
exempt  because  projected  sales  are  only 
about  1,000  barrels.  Using  a  marketable 
quantity  equed  to  processed  fruit 
demand  should  result  in  a  more  stable 
level  of  inventories.  Supplies  in 
inventory  could  easily  cover  any 
unexpected  increases  in  market 
demand. 

Section  929.49(b)  provides  that  the 
marketable  quantity  be  apportioned 
among  growers  by  applying  the 
allotment  percentage  to  each  grower's 
sales  history.  The  allotment  percentage 


equals  the  marketable  quantity  divided 
by  the  total  of  all  grower's  sales 
histories.  No  handler  can  purchase  or 
handle  cranberries  on  behalf  of  any 
grower  not  within  the  grower's  annual 
allotment. 

Total  growers'  sales  histories  were 
established  by  the  Committee  at  6.432 
million  barrels.  Using  the  formula 
established  under  the  order  (5.468 
million  barrels  divided  by  6.432  million 
barrels),  the  annual  allotment 
percentage  is  85  percent.  The  order 
provides  that  a  grower's  sales  history  is 
established  by  computing  an  average  of 
the  best  foiu'  years'  sales  out  of  the  last 
six  years'  sales  for  those  growers  with 
existing  acreage.  Under  this  rule, 
growers  with  5  years  of  sales  history 
will  use  an  average  of  their  highest  4 
years  of  sales.  Growers  with  6  or  more 
years  will  use  an  average  of  their  highest 
4  of  the  most  recent  6  years  of  sales.  For 
growers  with  four  years  or  less  of 
commercial  sales  history,  the  sales 
history  is  calculated  by  using  the 
highest  single  year  of  all  available  years 
of  such  growers'  sales.  New  acreage 
with  no  sales  history  for  both  brand  new 
and  existing  growers  would  receive  a 
sales  history  using  the  State  average 
yield  or  the  total  estimated  conunercial 
sales  from  that  acreage,  whichever  is 
greater.  If  these  growers  also  have  newer 
acreage  with  four  years  of  sales  history 
or  less,  and  such  growers  can  provide 
the  Committee  with  credible 
information  which  would  allow  the 
Committee  to  segregate  the  sales  history 
of  the  newer  acreage,  then  that  acreage 
shall  be  treated  in  the  same  manner  as 
acreage  of  a  grower  with  four  years  or 
less  of  sales  history. 

This  rule  changes  the  method  of 
calculating  sales  histories  for  acreage 
with  four  years  or  less  of  sales.  This  rule 
should  increase  the  amount  of  allotment 
available  to  growers  with  newer 
plantings.  This  is  because  a  cranberry 
bog  does  not  reach  full  capacity  until 


several  years  after  being  planted.  Using 
an  average  of  early  years'  sales  (which 
are  low)  normally  results  in  a  sales 
history  below  current  sales  potential.  A 
more  established  bog,  on  the  other  hand, 
would  have  a  sales  history  more 
reflective  of  his  or  her  production 
capacity.  The  Committee  recommended 
this  adjustment  be  allowed  only  for 
growers  who  have  no  acreage  with  more 
than  four  years  of  sales.  However,  the 
Department  is  accommodating  more 
established-growers  by  making  this 
calculation  avjulable  to  them  as  well. 

Calculations  of  sales  histories  are 
made  on  "commercial"  cranberry 
acreage.  This  rule  raises  the  amount  of 
barrels  that  defines  a  commercial  crop 
under  the  order  from  15  to  50  barrels. 
This  action  will  assist  growers  who 
harvested  cranberries  for  the  first  time 
in  1999.  Such  grower's  first  year  of  sales 
wrill  not  count  if  it  was  less  than  50 
barrels  per  acre.  Instead,  the  grower  will 
receive  the  same  sales  history  as  is 
provided  to  a  grower  with  no  sales 
history  on  his  or  her  acreage  (which  is 
the  State  average  yield  or  the  grower's 
estimated  commercial  sales,  whichever 
is  greater).  This  will  benefit  growers 
who  had  very  low  yields  per  acre  for 
thefr  ffrst  year  of  production. 

Growers  with  no  sales  history  on  their 
acreage  receive  the  State  average  yield. 
This  applies  to  both  brand  new  growers 
and  growers  with  sales  histon,'  on  some 
of  their  acreage.  This  rule  defines  the 
State  average  yield  for  the  2000-2001 
crop  as  the  average  yields  during  the 
year  1997  or  the  average  of  the  best  four 
years  out  of  the  last  six  years,  whichever 
is  greater.  This  calculation  is  similar  to 
that  used  to  compute  sales  history  (an 
average  of  the  best  foiu  years  out  of  the 
last  six  years),  and  should  average  out 
seasonal  variations  in  yields.  However, 
if  estimated  commercial  sales  are  greater 
than  what  is  computed  above,  the 
Committee  will  use  the  commercial 
sales  estimated  by  the  grower. 
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There  is  no  need  to  limit  the  volume 
of  cranberries  that  may  be  marketed  in 
these  noncommercial  and 
noncompetitive  outlets.  Thus,  this  rule 
provides  that  handlers  may  dispose  of 
excess  cranberries  in  such  outlets. 
Noncommercial  outlets  are  charitable 
institutions  and  research  and 
development  projects  for  market 
development  piuTJOses.  Noncompetitive 
outlets  are  non-human  food  use  and 
foreign  markets,  except  Canada. 

This  rule  exempts  fresh  and 
organically-grown  fruit  from  the  volume 
regulation.  This  exemption  is  provided 
pursuant  to  section  929.58  of  the  order 
which  provides  that  the  Committee  may 
relieve  from  any  or  all  requirements, 
cranberries  in  such  minimum  quantities 
as  the  Conunittee,  with  the  approval  of 
the  Secretary,  may  prescribe. 

Fresh  fruit  accounts  for  about  4.7 
percent  of  the  total  production.  The 
Committee  estimated  that  about  280,000 
barrels  will  be  sold  fresh  this  year, 
compared  to  260,000  barrels  sold  last 
season.  Sales  of  organically-grown  fhiit 
are  projected  at  only  1,000  barrels. 
These  relatively  small  volumes  of  fruit 
do  not  contribute  in  any  significant  way 
to  the  ciurent  oversupply  or  inventory 
build-up.  Therefore,  there  is  no  need  to 
cover  them  under  the  volxmfie 
regulation. 

The  sales  history  re-determination 
procedures  are  being  modified  by 
appointing  a  subcommittee  composed  of 
two  independent  and  two  cooperative 
representatives  and  one  public  member 
to  be  the  first  level  of  review. 

Currently,  section  929.125  provides 
an  appeal  procedure  for  growers  with 
their  sales  history  determinations.  A 
grower  may  submit  to  the  Committee  a 
written  argximent  within  30  days  of 
receiving  the  Committee's 
determination  for  sales  history,  if  such 
grower  disagrees  with  the 
determination. 

This  rule  establishes  an  appeals 
subcommittee  as  a  more  efficient  way  to 
consider  grower  appeals.  Although  an 
additional  level  of  review  is  being 
established,  it  will  be  more  efficient  for 
a  subcommittee  composed  of  5  members 
to  discuss  and  decide  on  appeals. 
Scheduling  a  meeting  of  the  entire 
Committee  to  discuss  and  make 
determinations  of  grower  appeals  is 
more  cumbersome  and  time  consuming. 

Finally,  this  rule  suspends  the  June  1 
deadline  for  notifying  growers  and 
handlers  of  their  annual  allotments. 
This  will  allow  for  adequate  time  to 
complete  this  rulemaking  proceeding, 
without  unduly  impacting  the  cranberry 
industry. 


Alternatives  Considered 

1 .  Different  Methods  of  Volume 
Regulation 

Eight  months  ago,  the  Committee 
established  a  volume  regulation 
subcommittee  that  researched  the  two 
methods  of  volume  regulation  available 
under  the  order.  Those  two  methods  are 
a  producer  allotment  program  and 
handler  withholding  program.  The 
subcommittee's  primary  mission  was  to 
determine  what  method  of  voliune 
control  would  be  best  for  the  industry 
if  volume  regulations  were 
recommended.  After  holding  several 
meetings,  the  subcommittee  concluded 
that  a  producer  allotment  is  the  best 
method  available  to  the  industry  at  this 
time. 

The  withholding  program  has  not 
been  used  since  1971.  The  provisions  of 
the  producer  allotment  program  were 
amended  in  1992,  but  never  used. 
Under  the  withholding  program, 
growers  deliver  all  their  cranberries  to 
their  respective  handlers.  The  handler  is 
responsible  for  setting  aside  restricted 
cranberries  and  ultimately  disposing  of 
the  cranberries  in  authorized 
nonconunercial  and  noncompetitive 
outlets.  This  could  result  in  a  large 
voliune  of  cranberries  being  disposed  of 
and  perhaps  destroyed.  In  addition,  the 
withholding  provisions  require  that  all 
withheld  cranberries  be  inspected  by 
the  Federal  or  Federal-State  Inspection 
Service,  which  could  be  costly. 

The  producer  allotment  program 
allows  cultiu'al  practices  to  be  changed 
at  the  grower  level  prior  to  harvest.  This 
could  residt  in  less  fruit  being  produced 
and  will  not  require  the  disposal  of  as 
many  cranberries  as  with  the 
withholding  provisions.  In  addition, 
inspections  are  not  required  under  the 
producer  allotment  method,  which  is 
more  cost  effective  and  simpler  to 
administer.  For  these  reasons,  we 
conclude  that  the  producer  allotment 
program  is  the  preferred  method  of 
voliune  regulation  at  the  current  time. 

2.  Other  Alternatives  Considered 

One  alternative  to  this  regulation 
discussed  at  length  by  the  Committee 
and  the  industry  was  not  regulating  at 
all.  Economic  reports  of  the  condition  of 
the  cranberry  industry  indicate  that  if 
supplies  are  not  controlled,  grower 
prices  will  continue  to  drop.  It  will  be 
difficult  for  small  growers  as  well  as 
large  ones  to  sustain  further  price 
declines.  Thus,  the  Committee 
discarded  this  alternative.  AMS 
concurs. 

Another  alternative  to  regulation  was 
to  increase  demand  through  market 
development  activities  rather  than 


control  supplies  through  regulation.  A 
domestic  promotion  program  is  being 
considered  by  the  Committee,  in 
addition  to  the  export  promotion 
activities  already  underway.  These 
efforts  in  market  development  and  new 
product  development  can  increase 
demand  for  cranberries  and  assist  in 
addressing  the  oversupply  situation. 
This,  in  conjunction  with  volume 
regulation,  was  determined  to  be  the 
best  course  of  action  for  the  cranberry 
industry  at  this  time.  AMS  concurs. 

3.  Calculation  of  Sales  Histories  and 
Varying  Levels  of  Volume  Regulation 

In  addition,  the  Committee 
considered  alternative  ways  to  calculate 
growers'  sales  histories  and  different 
levels  of  regulation.  These  are  discussed 
in  more  detail  in  the  section  of  this 
document  entitled  "Analysis  of 
Comments." 

A  grower's  annual  allotment  is 
established  by  applying  the  allotment 
percentage  to  that  grower's  sales  history. 
Several  alternative  methods  of 
calculating  sales  histories  were 
considered,  primarily  to  mitigate  the 
situation  where  newer  growers  (those 
with  few  years  of  sales  history)  would 
be  more  dramatically  impacted  by 
volume  regulation  than  more 
established  growers. 

One  change  recommended  by  the 
Committee  increases  the  number  of 
barrels  that  defines  commercial  acreage. 
This  change  will  allow  growers  who  had 
a  small  initial  crop  in  1999  to  market 
their  entire  2000  crop  (since  they  will 
receive  as  their  sales  history  the  State 
average  yield).  This  should  assist 
growers  in  their  second  year  of 
production,  without  dramatically 
increasing  the  total  industry  sales 
history. 

The  Committee  also  considered  a 
change  proposed  by  USDA  to  allow 
every  grower  to  use  his  or  her  best 
single  sales  year  out  of  the  last  six  years 
as  that  grower's  sales  history.  This 
change  would  have  increased  the 
industry  total  by  a  substantial  amount 
(about  20  percent),  and  would  have 
resulted  in  either  a  much  higher 
restricted  percentage  or  marketable 
quantity  (see  the  following  discussion  of 
USDA  Options  1  and  2).  This  alternative 
was  rejected  as  not  being  in  the  best 
interest  of  most  cranberry  growers. 

The  Committee  ultimately 
recommended  that  growers  with  four 
years  or  less  of  sales  history  receive 
their  highest  year  of  sales  as  their  sales 
history.  This  rule  adopts  this 
recommendation.  It  will  result  in  a 
higher  allotment  for  these  growers  than 
would  be  obtained  by  averaging  all  their 
available  sales  years.  This  will  mitigate 
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the  impact  of  the  restricted  percentage 
on  growers  with  relatively  new  acreage, 
without  increasing  the  marketable 
quantity  by  a  significant  amount.  In  the 
case  of  growers  with  five  years  of  sales, 
the  Committee  recommended  their  sales 
history  be  computed  using  an  average  of 
the  highest  foiu  years  of  sales.  For 
growers  with  six  or  more  years  of  sales 
history,  a  sales  history  will  be  computed 
using  an  average  of  the  highest  four  of 
the  most  recent  six  years  of  sales. 
Growers  (both  new  and  established 
growers)  having  new  acreage  with  no 
sales  history  will  get  the  State  average 
yield  or  estimated  commercial 
production,  whichever  is  greater.  This 
rule  also  adopts  these 
recommendations.  In  addition,  based  on 
concerns  expressed  during  the  June  6 
Committee  meeting  and  in  comments, 
the  Depeirtraent  added  a  provision  to 
this  regulation  which  applies  to 
established  growers  with  newer  acreage 
having  four  years  of  sales  history  or  less. 

The  following  three  levels  of  volume 
regulation  were  also  considered  (in 
addition  to  that  finally  recommended  by 
the  Committee). 

Initial  Committee  Recommendation 
(15%  volume  control;  sales  history — 
6.35  million  barrels;  marketable 
quantity — 5.4  million  barrels):  T]ns 
alternative  was  rejected  because  it  does 
not  take  into  account  the  additional 
sales  histories  being  granted  to  newer 
cranberry  growers  as  described  above. 

USDA  Option  1  (29%  volume  control; 
sales  history — 7.6  million  barrels; 
marketable  quantity — ^.4  million 
barrels):  This  option  was  rejected 
because  it  almost  doubled  the  restricted 
percentage  (from  15  to  29  percent) 
recommended  by  the  Committee  and 
anticipated  by  the  industry.  As 
previously  stated,  this  would  require 
prices  to  rise  by  40  percent  to  remain 
revenue-neutral  for  growers. 

USDA  Option  2  (15%  volume  control; 
sales  history — 7.6  million  barrels; 
marketable  quantity — 6.46  million 
barrels):  This  option  dramatically 
increases  the  marketable  quantity  above 
anticipated  market  demand.  Thus,  it 
would  have  the  same  impact  as  no 
]  I     volimie  regulation  and  is  therefore 
rejected. 

Reporting  and  Recordkeeping 
Requirements 

1 1         As  with  all  Federal  marketing  order 
programs,  reports  and  forms  cire 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 


In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  0MB  and  assigned  OMB 
Number  0581-0103. 

There  are  some  reporting  and 
recordkeeping  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
piuposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  This  rule  does  not 
change  those  requirements. 

Opportunifv  for  Public  Participation  in 

the  Rulemaking  Process 

The  Committee's  meetings  were 
widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  them  and 
participate  in  Committee  deliberations. 
Like  all  Committee  meetings,  the  March 
30  and  Jime  6  meetings  were  public 
meetings.  Press  releases  were  issued 
announcing  the  meetings  and  setting 
forth  the  agenda.  Meeting 
announcements  were  also  placed  on  a 
website  specifically  designed  for  the 
cranberry  industry.  All  interested 
parties  were  invited  to  attend.  All 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  these  issues  by 
attending  the  meetings  or  contacting 
their  Committee  representatives  about 
their  concerns  prior  to  the  meetings. 
Subsequent  to  the  publication  of  the 
proposed  rule  on  May  30,  AMS  mailed 
a  copy  of  that  rule  to  every  cranberry 
grower  and  handler  of  record.  That 
mailing  also  invited  interested  parties  to 
attend  the  June  6  meeting  and  express 
their  views.  Additionally,  AMS  posted  a 
simunary  of  what  transpired  at  that 
meeting  (as  well  as  a  full  transcript  of 
the  meeting)  on  its  website  and 
included  it  in  the  rulemaking  record. 
The  Committee  itself  is  composed  of 
-  eight  members,  of  which  seven  members 
are  growers  and  one  represents  the 
public.  Also,  the  Committee  has  a 
number  of  appointed  subcommittees  to 
review  certain  issues  and  make 
recommendations.  The  Committee 
manager  also  held  several  meetings  with 
growers  throughout  the  production  area 
to  discuss  the  methods  of  volume 
regulation  and  the  procediu'es  for 
regulation. 


A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  30,  2000  (65  FR  34411). 
Copies  of  the  rule  were  mailed  to  all 
known  cranberry  growers  in  the 
production  area.  Also,  the  rule  was 
made  available  on  the  Department's 
website.  Finally,  the  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  15-day 
conunent  period  ending  June  14,  2000, 
was  provided  to  allow  interested 
persons  to  respond  to  the  proposal. 

Analysis  of  Comments 

A  total  of  131  comments  were  filed  in 
response  to  the  May  30,  2000,  proposed 
rule  by  125  individuals  (4  persons 
submitted  2  and  one  individual 
submitted  3  comments).  By  far,  the 
majority  of  commenters  were  cranberry 
growers.  The  six  major  cranberry 
handlers  also  commented,  as  did  the 
Committee,  three  U.S.  Congressmen,  the 
New  Jersey  Department  of  Agriculture, 
and  an  attorney  representing  two 
cranberry  processors.  Sixty-nine 
comments  were  opposed  to  a  volxune 
regulation  in  general  or  opposed  to  a 
specific  portion  of  the  proposal.  Fifty- 
six  comments  favored  one  of  the  options 
imder  consideration.  A  number  of 
comments  addressed  the  fresh  fruit 
exemption.  Also.  James  M.  Talent, 
Chairman  of  the  U.S.  House  of 
Representatives'  Committee  on  Small 
Business  commented  that  AMS  did  not 
prepare  a  sufficient  regulatory  flexibility 
analysis  in  the  proposed  rule  published 
on  May  30,  2000. 

Main  Arguments  Against  Establishing  a 
Volume  Regulation 

Sixty-nine  comments  opposed 
establishing  a  volume  regulation  for  the 
2000-2001  crop  year.  Following  is  a 
discussion  of  the  six  main  argimients 
against  volume  regulation. 

1.  The  15  Percent  Volume  Control  Will 
Have  Little  or  No  Impact  on  the 
Oversupply 

Many  commenters  believed  that  a  15 
percent  reduction  will  have  little  or  no 
impact  on  improving  the  market  or 
reducing  the  large  inventories. 

The  producer  allotment  program  is  a 
tool  available  to  the  cranberry  industry 
to  use  in  time  of  need.  In  their 
consideration  of  this  issue,  agricultiual 
economists  who  have  studied  the 
program  concluded  that  volume 
regulation  is  one  avenue  available  to  the 
industry  that  can  help  stabilize  prices 
and  shorten  the  period  of  oversupply. 
Economists  have  addressed  the 
Committee  and  indicated  that  grower 
prices  will  further  pliunmet  if  some  type 
of  action  is  not  taken  to  decrease  the 
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oversupply.  It  was  also  reported  to  the 
Committee  that  if  volume  regulation  is 
implemented,  a  100,000  barrel 
reduction  in  canyover  inventory  would 
result  in  a  price  increase  ranging  from 
$0.49  to  $0.73  per  barrel,  while  a 
1,000,000  barrel  reduction  in 
inventories  would  result  in  a  price 
increase  of  $4.89  to  $7.26  per  barrel. 

It  may  be  true  that  an  85  percent 
allotment  percentage  will  not 
dramatically  drive  up  grower  prices. 
However,  the  Committee  has 
communicated  with  a  vast  number  of 
growers  and  determined  that  an 
allotment  percentage  lower  than  85 
percent  would  not  be  supported  for  the 
first  year  of  volume  regulation.  By 
establishing  a  less  restrictive  percentage 
this  year,  growers  will  be  eased  into  the 
mechanics  of  the  program  operations. 
Also,  this  voliune  regulation  could  be 
successful  in  stopping  the  decline  of 
prices.  The  Committee  and  the  industry 
are  aware  that  the  surplus  situation 
cannot  be  resolved  in  one  season  or  by 
volume  regulation  alone.  It  is  possible 
that  volume  regulation  may  have  to  be 
instituted  again  in  future  years. 
However,  that  decision  would  be  made 
on  an  annual  basis. 

The  marketing  order  is  only  one  tool 
the  Committee  has  decided  to  use  to 
assist  in  reducing  the  oversupply.  The 
establishment  of  a  domestic  generic 
promotion  program  to  increase  the 
awareness  and  consumption  of 
cranberries  has  also  been  recommended. 
The  Committee  is  currently  in  the 
developmental  stage  of  implementing 
such  a  program.  The  Committee  is  also 
involved  in  an  export  program  using 
Marketing  Access  Program  funds  with 
USDA's  Foreign  Agricultural  Service. 
Individual  handlers  have  also  taken 
steps  to  develop  new  products  and 
expand  foreign  and  domestic  markets. 

2.  It  Is  Too  Late  in  the  Year  To  Establish 
Volume  Regulation 

Some  commenters  believed  that  the 
regulation  is  being  implemented  too  late 
for  the  upcoming  season,  and  growers 
do  not  have  time  to  adjust  cultiu-al 
practices  to  reduce  production  and 
associated  costs. 

Many  growers  have  been  aware  for 
months  that  a  volume  regulation  has 
been  under  consideration  by  the 
Committee  and  USDA.  The  Committee 
has  been  discussing  the  implementation 
of  volume  regulations  for  this  season  for 
more  than  eight  months.  In  addition,  all 
Committee  meetings,  including  the 
March  30  and  June  6,  2000,  meetings 
were  public  meetings,  widely 
publicized  throughout  the  industry.  All 
interested  parties  were  encouraged  to 
attend.  The  Committee  ntanager  also 


held  several  meetings  with  growers 
throughout  the  production  area  to 
discuss  the  possible  implementation  of 
volume  regulation  for  the  2000  crop. 

In  anticipation  of  a  volume  regulation, 
many  growers  have  been  taking  steps  to 
prepare  for  a  15  percent  crop  reduction. 
Information  received  by  USDA  indicates 
that  there  are  still  steps  growers  can  take 
to  minimize  production  costs.  Some 
examples  are  that  bogs  can  be  flooded, 
and  chemical  applications  and  bee 
pollination  can  be  curtailed.  Also,  as 
previously  discussed,  handler  costs 
associated  with  the  storage  of  excess 
inventories  {which  are  ultimately 
passed  on  to  growers)  would  be 
reduced. 

We  agree  that  it  would  have  been 
preferable  for  this  rule  to  be 
recommended  and  implemented  at  an 
earlier  date  to  provide  more  time  for 
growers  to  prepare  for  a  volume 
regulation.  However,  this  did  not 
happen  for  several  reasons.  The  last 
time  volume  control  was  imposed  under 
the  order  was  approximately  30  years 
ago.  Difficulties  were  encountered  in 
arriving  at  the  most  fair  method  of 
calculating  grower  sales  histories  in 
order  to  achieve  (within  the  order's 
current  parameters)  an  equitable 
apportionment  of  allotments  among 
producers.  And  finally,  although  the 
Committee  recommended  volume 
control  and,  along  with  USDA, 
proposed  regulations  to  implement  such 
control,  the  industry  is  not  unified  in  its 
support  of  the  proposals.  Nevertheless, 
there  is  overall  agreement  that  volume 
controls  need  to  be  implemented,  and 
USDA  concludes  that  the 
implementation  of  volume  control  as  set 
forth  in  this  regulation  is  an  important 
step  to  take  in  addressing  the 
oversupply  situation  and  resultant  low 
grower  returns. 

3.  The  Proposed  Calculation  of  Sales 
Histories  Does  Not  Treat  Growers 
Equitably 

Many  comments  expressed  concerns 
about  the  determination  of  sales 
histories,  particularly  that  growers  with 
four  years  or  less  of  sales  histories 
would  be  more  dramatically  impacted 
than  others.  The  commenters  stated  that 
the  reduction  for  these  growers  could 
exceed  15  percent  by  a  substantial 
amount.  Some  suggested  that  these 
growers  receive  the  State  average  yield 
as  their  sales  history,  similar  to  the 
method  used  to  provide  sales  histories 
for  growers  with  new  acreage. 

Tne  Committee  and  the  Department 
have  been  working  for  many  months 
now  to  develop  a  way  to  calculate  sales 
histories  which  would  result  in  the  most 
equitable  allocation  of  allotment  among 


growers  in  the  cranberry  industry  as  it 
exists  today.  The  primary  concern  has 
been  with  growers  with  four  years  or 
less  of  sales  history.  In  response  to  this 
concern,  USDA's  proposed  recalculation 
of  sales  histories  which  modified  the 
Committee's  initial  recommendation 
was  intended  to  mitigate  some  of  the 
perceived  inequities  that  could  arise.  In 
its  second  recommendation,  the 
Committee  further  recommended  that 
the  formula  be  changed  so  that  growers 
with  four  years  or  less  of  sales  be  given 
their  highest  year  of  sales  as  their  sales 
history.  Growers  with  five  years  of  sales 
or  more  would  still  have  their  sales 
history  calculated  by  averaging  the 
highest  four  years  of  sales  during  the 
most  recent  five  or  six  years  of  sales, 
whichever  is  applicable. 

This  Committee  recommendation  is 
expected  to  help  some  growers  with 
newly  planted  acreage.  Instead  of  using 
an  average  of  all  years'  sales,  which 
could  be  lower  on  newer  acreage,  these 
growers  can  use  their  best  year  as  their 
sales  history.  Most  likely,  with  newer 
acreage,  the  last  year  of  production  will 
be  the  best  year  and  will  raise  such 
growers'  sales  histories  (over  the  current 
method  of  averaging  all  available  years 
of  sales). 

Another  concern  was  that  the 
Committee's  recommendation  is  not 
equitable  for  more  established  growers 
who  have  put  in  new  acreage.  Any 
grower  who  reports  to  the  Committee 
that  he  or  she  has  new  acreage  coming 
into  production  for  the  first  time 
receives  the  State  average  yield  as  the 
sales  history  for  that  acreage.  In  that 
case,  the  established  grower  is  treated  in 
the  same  manner  as  a  brand  new 
grower.  Once  the  new  acreage  starts 
producing  cranberries,  the  grower 
reports  to  the  Committee  sales  off  all 
acres  combined.  Information  reported  to 
the  Committee  does  not  segregate  sales 
by  the  age  of  the  acreage.  The  combined 
sales  are  thus  used  in  calculating  the 
more  established  growers'  sales  histories 
(using  an  average  of  the  best  four  years 
out  of  five  or  six).  Since  the  sales  are  not 
separated,  the  Contunittee  did  not 
recommend  making  an  adjustment  for 
acreage  belonging  to  an  established 
grower  that  has  been  producing  for  four 
years  or  less.  Nevertheless,  based  on 
concerns  and  comments  expressed 
during  this  rulemaking  proceeding. 
USDA  has  decided  to  allow  such  an 
adjustment  if  growers  can  produce 
credible  records  which  would  allow  the 
Committee  to  segregate  the  newer 
acreage. 

The  Committee  and  USDA  have 
worked  diligently  to  ensure  that  all 
growers  would  receive  a  sales  history 
that  accurately  represents  each  grower's 
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capability  to  produce  on  such  acreage 
while  still  being  an  effective  regulation. 
The  various  recommendations,  although 
not  perfect,  were  intended  to  achieve 
the  most  fair  method  of  computing  sales 
histories,  which  would  result  in 
allotments  being  equitably  apportioned 
among  producers. 

The  allotment  calculation  in  this  rule 
is  based  on  prior  years'  histories.  There 
are  no  barriers  to  entry  into  the 
cranberrv  growing  or  handling  business 
under  the  marketing  order  nor  should 
there  be  any.  In  the  early  1990's,  the 
order  was  amended  to  change  the 
producer  allotment  program  from  the 
base  quantity  to  the  sales  history 
method.  The  program  amendments  were 
put  in  place  after  a  public  hearing  and 
grower  and  processor  vote.  However, 
this  is  the  first  time  the  sales  history 
program  has  actually  been 
implemented.  The  Committee  and 
USDA  have  discovered  some  areas  of 
the  order  provisions  that  could  to  be 
improved  for  future  seasons.  The 
Conamittee  is  currently  considering 
needed  order  amendments,  which 
would  likely  be  necessary  to  make  any 
substantive  changes  in  the  sales  history 
provisions  of  the  order. 

4.  Only  Two  Handlers  Are  Responsible 
for  the  Surplus 

Many  growers  commented  that  their 
handlers  are  not  responsible  for  the 
surplus,  since  two  of  the  largest 
handlers  maintain  the  largest 
inventories. 

Review  of  this  available  information 
shows  that  the  volume  of  inventories  of 
these  two  handlers  is  directly 
I       proportional  to  the  volume  of 

cranberries  handled.  In  addition,  the 
increased  plantings  over  the  last  few 
years,  which  have  contributed  to  the 
surplus,  was  industry-wide.  Regardless, 
the  cranberry  surplus  is  an  industry 
problem,  since  large  inventories  depress 
overall  grower  prices.  The  marketing 
order's  volume  regulation  features  are 
designed  to  help  all  growers  in  the 
industry  by  stabilizing  grower  returns. 

5.  Handlers  With  No  Inventories  May 
Have  To  Purchase  Cranberries  From 
Their  Competitors  To  Fill  Orders 

Some  handler  commenters  said  that 
with  a  restriction  in  place,  they  would 
have  to  purchase  cranberries  from  their 
competitors  to  supply  their  customers 
since  they  do  not  have  inventories  like 
other  handlers.  Purchases  among 
handlers  is  a  standard  practice  in  the 
cranbeny  business.  With  the  surplus, 
there  should  be  an  abundance  of  fruit 
available  for  sale  at  a  reasonable  rate  in 
the  event  handlers  need  additional 
product.  In  addition,  one  such 


commenter  stated  that  they  routinely 
purchase  a  large  percentage  (20-30%)  of 
their  cranberries  from  other  handlers 
rather  than  directly  from  growers.  The 
purpose  of  the  volume  regulation  is  to 
benefit  the  grower  by  stabilizing  the 
marketplace.  If  handlers  must  purchase 
cranberries  from  other  handlers,  and 
inventories  are  reduced,  the  volume 
regulation  is  working.  In  addition,  if  a 
handler  has  excess  cranberries,  any 
unused  allotment  forfeited  to  the 
Committee  will  be  equitably  distributed 
among  the  remaining  handlers. 

6.  The  Regulation  Will  Encourage 
Plantings  and  Exports  From  Canada 

Some  commenters  were  concerned 
that  Canada's  cranberry  industry  could 
have  a  dampening  effect  on  any  volume 
regulation  implemented  in  the  United 
States.  The  marketing  order  regulates 
domestic  cranberry  handlers.  Although 
any  volume  regulation  implemented 
caimot  extend  to  Canada,  the  British 
Coliunbia  Cranberry  Committee  has 
voted  to  reduce  their  2000  crop  by  15 
percent  if  volume  regulations  are 
implemented  in  the  United  States. 

The  Committee  reported  1999 
Canadian  fruit  production  at  634,000 
barrels  of  cranberries.  A  substantial 
portion  of  the  Canadian  fruit  is  growm 
in  British  Columbia.  If  volume 
regulation  is  instituted  in  Canada, 
growers  will  not  be  encouraged  to  plant 
new  vines.  Also,  with  the  current  U.S. 
surplus  of  cranberries,  there  are  ample 
domestic  supplies  of  fruit,  which,  along 
with  current  low  grower  prices,  should 
discourage  the  importation  of  foreign 
friiit. 

Discussion  of  Alternative  Levels  of 
Volume  Regulation 

Fifty-six  of  the  comments  supported 
volume  regulation  in  general,  many  of 
those  favoring  one  of  the  options  under 
consideration  over  the  others.  Some  of 
those  who  opposed  volume  reg\ilation 
indicated  which  option  they  preferred  if 
USDA  does  implement  a  regulation. 

Initial  Committee  Recommendation 
(15%  volume  control;  sales  history — 
6.35  million  barrels;  marketable 
quantity — 5.4  million  barrels):  Few 
comments  were  received  in  support  of 
this  option.  Those  in  support 
commented  that  this  was  the  most 
equitable  option  and  the  Committee's 
original  recommendation  should  be 
adhered  to.  One  conunenter  favored  the 
initial  Committee  recommendation 
because  he  believed  that  the  two 
alternatives  offered  by  USDA  favored 
certain  growers  over  others.  The 
calculation  of  sales  histories  using  the 
average  of  the  best  four  out  of  six  years 
was  favored  by  these  commenters. 


USDA  Option  1  (29%  volume  control; 
sales  history — 7.6  million  barrels; 
marketable  quantity — 5.4  million 
barrels):  Some  commenters  who 
discussed  this  option  were  against 
volume  regulation  but  believed  this 
would  be  the  best  if  volvune  regulation 
were  implemented.  This  option  would 
have  established  a  restricted  percentage 
of  29  percent.  Those  supporting  this 
option  believed  that  a  15  percent 
reduction  does  not  go  far  enough  and 
will  not  have  an  impact  on  the  surplus. 
One  commenter  stated  that  the  volume 
regulation  should  be  restrictive  enough 
to  make  a  difference.  Some  commenters 
believed  that  a  29  percent  reduction  is 
necessary  if  the  oversupply  situation  is 
to  be  seriously  addressed.  One 
commenter  stated  that  this  is  the  best 
opportunity  to  retiun  market  prices  to  a 
level  that  will  allow  growers  to  break 
even  this  year,  after  heavy  losses  in 
1998.  This  commenter  further  stated 
that  this  regulation  will  not  raise 
consumer  prices  but  will  allow  the 
industry  to  avoid  inciuring  costs  of 
delivering,  cleaning,  freezing,  and 
storing  cranberries  only  to  have  them  be 
sold  at  a  loss.  Others  commented  that 
alio  wring  all  growers  to  use  the  best 
single  sales  year  out  of  the  last  6  years 
as  a  sales  history  was  preferable  to  using 
an  average. 

Those  opposed  to  USDA  Option  1 
stated  that  it  would  c&lis3  hardships  for 
growers.  Most  of  thobi'  commented  on 
the  negative  impact  p  volume  reduction 
exceeding  1 5  percent  would  have  on 
many  growers.  One  commenter  stated 
that  growers  will  be  unduly 
disadvantaged  by  a  71  percent  producer 
allotment  because  many  growers  have 
already  incurred  production  costs  at 
levels  designed  to  target  a  reduction  of 
15  percent  of  the  average  of  the  best  4 
out  of  6  years.  This  commenter  further 
stated  that  growers  who  have  produced 
consistent  crops  for  six  years  would  see 
their  volume  reduction  double. 
According  to  this  commenter,  this 
option  overinflates  sales  histories  to  7.6 
million  barrels,  which  would  cause  a 
doubling  of  the  restriction  in  order  to 
maintain  a  reasonable  marketable 
quantity.  Using  the  best  year  of  6  will 
alter  the  sales  histories  of  virtually  all 
growers. 

Many  conunenters  did  not  support 
using  the  best  year  of  the  last  6  to 
calculate  sales  histories  for  all  growers 
(except  those  with  new  acreage)  because 
it  rewards  growers  who  have 
contributed  most  to  the  current 
oversupply.  Some  felt  this  method  of 
calculating  sales  histories  was  too 
advantageous  for  newer  growers,  and 
those  who  have  expanded  their  acreage 
in  recent  years. 
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USDA  Option  2  (15%  volume  control; 
sales  history— 7.6  million  barrels; 
marketable  quantity — 6.46  million 
barrels):  Comments  in  support  of  this 
option  believed  that  it  was  the  most 
equitable  of  all  options.  Some 
commented,  however,  that  it  still  did 
not  go  far  enough  on  how  newer 
growers  will  be  allocated  allotment.  One 
comment  in  support  of  the  option  stated 
handlers  should  not  be  allowed  to 
transfer  unused  allotments  to  other 
growers. 

One  supporter  believed  that  unlike 
the  Committee  option,  this  was  a  good 
faith  attempt  to  determine  grower  sales 
histories  in  an  equitable  fashion.  This 
supporter  further  stated  this  option  will 
have  a  similar  impact  on  the  entire 
industry,  whereby  most  growers'  actual 
crop  reduction  will  be  closer  to  15 
percent.  This  commenter  added  that 
because  it  does  not  result  in  significant 
differences  in  allotments,  it  better 
complies  with  the  Act  regarding 
equitable  apportionment  of  allotments. 

Those  opposed  to  this  option  were 
generally  opposed  to  both  USDA 
options  as  diey  relate  to  the  calculation 
of  sales  histories.  As  with  USDA  option 
1 ,  some  commenters  believed  the 
method  of  calculating  sales  histories 
under  this  option  was  too  advantageous 
for  newer  growers.  One  commenter 
believed  that  raising  the  marketable 
quantity  to  6.35  million  barrels  (USDA 
Option  1)  was  unrealistic  and,  therefore, 
the  volume  regulation  would  have  no 
effect  on  reducing  supply. 

Revised  Committee  Recommendation 
(CMC2)  (15%  volume  control;  sales 
history — 6.432  million  barrels; 
marketable  quantity— 5.468  million 
barrels):  Comments  submitted  on  CMC2 
(following  the  June  6  public  hearing)  in 
support  of  this  option  believed  that  this 
was  the  best  option  to  bring  market 
stability  and  reduce  costs.  While  it 
would  not  have  an  equal  impact  on  each 
individual  grower,  it  would  help  the 
industry  overall.  Some  stated  that  a  15% 
restriction  will  not  eliminate  the 
surplus,  but  believed  that  it  will  allow 
handlers  to  begin  the  process  of 
balancing  supply  and  demand.  Many 
commented  that  the  marketable  quantity 
should  be  near  5.4  million  barrels  to  be 
effective.  Some  were  supportive  of  any 
proposal  that  limits  the  marketable 
quantity  to  approximately  5.4  million 
barrels,  and  believed  calculating  sales 
histories  for  established  growers  using 
the  best  4  years  out  of  6  was  the  best 
method.  Some  supported  CMC2  even 
though  USDA  option  1  would  have  a 
greater  impact  on  reducing  the  surplus. 
They  believed  CMC2  would  be  best  for 
the  long-term  interests  of  the  industry. 


One  commenter  stated  that  he  could 
deliver  3000  more  barrels  under  USDA 
option  2,  but  still  supported  CMC2  as 
being  best  for  the  industry  overall. 

Those  opposed  to  CMC2  stated  that 
this  option  is  grossly  inequitable.  One 
commenter  stated  that  under  both 
Committee  recommendations,  some 
growers  would  see  a  small  reduction  but 
others  would  be  forced  to  dump  up  to 
50  percent  of  this  year's  crop.  This 
commenter  stated  that  the  Committee 
presented  CMC2  as  a  compromise,  but 
it  is  not.  The  commenter  stated  that  this 
option  does  nothing  to  remedy  the 
inequities  of  the  first  Committee 
recommendation,  and  only  creates 
additional  inequities.  This  commenter 
further  stated  that  this  option  would 
reward  growers  growing  for  4  years  or 
less  and  punish  established  growers  that 
have  added  new  acreage. 

Conclusions:  Since  Uie  Committee's 
meeting  on  March  30,  2000,  the 
Department  received  additional 
information  from  cranberry  growers  and 
handlers  pertaining  to  the  way  in  which 
sales  histories  are  computed.  Of  primary 
concern  were  the  potential  inequities 
that  could  result  from  the  Committee's 
initial  recommendation.  Specifically, 
some  were  concerned  about  growers 
with  four  years  or  less  of  sales  histories 
on  some  or  all  of  their  acreage.  The 
Department  suggested  two  alternative 
levels  of  volume  regulation  in  an 
attempt  to  address  those  concerns,  with 
the  expectation  that  the  Committee 
would  meet  and  discuss  all  options  and 
reconmiend  any  needed  revisions  prior 
to  finalization  of  the  rule.  The 
Department  looked  for  flexibility  in  the 
marketing  order  that  would  assist  this 
segment  of  the  industry  while  still 
providing  for  an  effective  volume 
regulation. 

The  Department's  options  changed 
the  way  in  which  nearly  all  growers 
would  calculate  their  sales  histories. 
Under  USDA  Option  1,  the  sales 
histories  would  have  increased  to  7.6 
million  barrels  (as  opposed  to  the 
Committee's  established  sales  histories 
of  6.35  million  barrels).  Using  the 
Committee's  recommended  marketable 
quantity  of  5.4  million  barrels  resulted 
in  an  allotment  percentage  of  71 
percent.  USDA  Option  2  increased  the 
marketable  quantity  to  6.46  million 
barrels  (as  opposed  to  the  Committee's 
established  marketable  quantity  of  5.4 
million  barrels)  to  stay  within  the 
Committee's  original  recommendation 
to  establish  an  allotment  percentage  no 
lower  than  85  percent.  The  Department 
recognized  that  the  proposed  rule 
provided  a  wide  range  of  possible 
methods  of  implementing  volume 
regulation  for  the  industry  to  consider. 


At  the  June  6  meeting  and  in  written 
comments,  it  was  expressed  that  both 
USDA  options  dramatically  inflate  the 
sales  histories  and  USDA  option  2 
further  provides  an  unrealistic 
marketable  quantity.  To  demonstrate  the 
unrealistic  marketable  quantity  in 
USDA  option  2,  a  commenter  stated  that 
the  marketable  quantity  established  in 
CMC2  (5.468  million  barrels)  represents 
a  10  percent  increase  in  demand  in  one 
year.  The  largest  increase  in  annual 
demand  in  recent  years  has  been  only 
about  5  percent.  Further,  the  6.46 
million  barrel  marketable  quantity  in 
USDA  option  2  exceeds  anticipated 
production  by  over  a  half  a  million 
barrels.  USDA  Option  2  would, 
therefore,  result  in  no  reduction  of 
available  supplies.  It  would  thus  be  an 
ineffective  regulation  and  would 
provide  no  benefits  to  cranberry 
growers.  We  therefore  concur  with  the 
Committee  and  comments  received  that 
USDA  Option  2  should  not  be 
implemented. 

Also,  based  on  Committee  meetings 
and  comments  received,  we  agree  that 
USDA  Option  1,  which  would  establish 
an  allotmen!  percentage  of  71  percent, 
would  not  be  prudent  at  this  time.  For 
months,  many  growers  have  anticipated 
a  volume  regulation  and  believed  it 
would  not  entail  a  reduction  of  more 
than  15  percent.  Many  growers  altered 
their  cultural  practices  accordingly. 
Establishing  a  reduction  of  more  than  15 
percent  so  close  to  the  beginning  of  the 
season  would  cause  too  many  hardships 
on  too  many  growers.  Although  an  85 
percent  allotment  percentage  would 
have  a  lesser  impact  on  supplies  and 
prices  than  a  71  percent  allotment 
percentage,  we  conclude  that  doubling 
the  restriction  from  what  was 
anticipated  would  be  too  costly  to 
growers. 

Both  USDA  options  changed  the  way 
sales  histories  are  calculated  by 
allowing  virtually  all  growers  to  use  the 
best  year  of  production.  The  primary 
concern  of  the  Committee  and  industry 
was  the  method  of  establishing  sales 
histories  for  growers  with  new  acreage. 
We  agree  with  the  Committee  that  this 
method  would  overinflate  total  industry 
sales  histories.  The  calculation  for  more 
established  growers  (using  the  average 
of  the  best  four  out  of  six  years)  has 
been  in  effect  for  many  years  and 
provides  a  reasonable  and  accurate  sales 
history  for  these  growers. 

Additionally,  the  Committee  is 
continuing  its  work  on  amending  the 
order  to  address  some  of  the  problems 
it  has  encountered  while  considering 
volume  regulation  for  the  2000-2001 
crop  year. 
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For  these  reasons,  the  Department  has 
concluded  that  implementing  CMC2, 
the  Committee's  recommendation  of 
June  6.  2000,  is  the  best  course  of  action. 
It  provides  the  most  equitable  means  of 
allocating  producer  allotments  available 
at  this  time,  and  should  provide  benefits 
to  growers  in  excess  of  its  costs.  The 
only  change  the  Department  is  making 
is  allowing  established  growers  who 
also  have  newer  acreage  with  four  years 
of  sales  history  or  less  to  receive  the 
highest  sales  season  on  that  acreage. 
Because  this  change  will  cause  an 
increase  in  the  marketable  quantity  if 
■  established  growers  can  segregate 
production  from  their  newer  acreage,  a 
change  has  also  been  made  in  §  929.250 
of  the  regulations  to  reflect  this 
adjustment. 

Fresh  and  Organic  Fruit  Exemption 

Fresh  and  organically-grown  fruit  are 
exempt  from  the  volume  regulation 
pursuant  to  §  929.58  of  the  order  which 
provides  that  the  Committee  may  relieve 
from  any  or  all  requirements  cranberries 
in  such  minimum  quantities  as  the 
Committee,  with  the  approval  of  the 
Secretary,  may  prescribe. 

Many  comments  were  received 
regarding  the  fresh  and  organic 
cranberry  exemption.  Twenty-seven 
comments  were  against  the  exemption, 
primarily  the  fresh  fruit  exemption. 
Those  in  opposition  were  generally 
concerned  that  fresh  fruit  handlers  are 
being  given  an  unfair  advantage  as  they 
will  be  in  a  position  to  make  unused 
allotments  from  fresh  growers  available 
to  their  processed  growers  and  virtually 
market  all  of  their  cranberries.  Some 
conunented  that  much  of  the  fresh  fruit 
excess  would  end  up  in  the  processed 
markets.  In  addition,  some  commented 
that  the  fresh  market  would  be 
oversupplied  with  fresh  cranberries  and 
the  quality  would  suffer,  as  well. 

Five  of  the  27  who  oppose  the 
exemption  commented  that  if  the  fresh 
fruit  exemption  is  part  of  the  regulation, 
any  unused  allotment  realized  from 
fresh  fruit  acreage  should  be  forfeited  in 
the  same  manner  as  with  new  growers 
who  use  the  State  average  yield  as  their 
sales  history  and  forfeit  unused 
allotment. 

Twelve  comments  supported  the 
exemptions.  In  most  cases,  the 
commenters  supported  a  specific  option 
or  volume  regulation  in  general, 
including  the  fresh  and  organic 
exemption.  One  comment  was  against 
£my  volume  regulation,  but  stated  that  if 
one  is  implemented,  the  fresh 
exemption  should  be  a  part  of  it. 

The  supporting  commenters 
expressed  that  fresh  and  organic 
cranberries  are  small,  but  important 


segments  of  the  overall  cranberry 
market,  and  do  not  contribute  to  the 
oversupply  situation.  Because  there  is 
adequate  demand  for  these  products, 
one  commenter  stated  that  it  does  not 
make  sense  to  restrict  the  volume  of 
fresh  cranberries  that  can  be  sold 
profitably.  Another  conunenter  stated 
that  fresh  fruit  production  requires 
special  cultural  practices  that  need  to  be 
implemented  over  the  course  of  several 
growing  seasons  to  transition  the 
cranberry  vines  from  processed  fruit 
production  to  fresh  fruit  production.  For 
this  reason,  it  is  unlikely  that  growers 
who  normally  produce  cranberries  for 
the  processed  market  will  become  fresh 
growers  during  the  2000-2001  crop 
year.  In  addition,  this  commenter 
expressed  that  it  would  be  unlikely  for 
growers  to  market  thefr  excess  fruit  as 
fresh  product  for  logistical  reasons. 

The  Department  supports  the  fresh 
and  organic  exemption.  As  stated 
previously,  fresh  fruit  accounts  for 
about  4.7  percent  of  the  total 
production.  Organically-grown 
cranberries  comprise  an  even  smaller 
portion  of  the  total  crop  than  fresh 
cranberries,  about  1,000  barrels. 

Under  current  marketing  practices, 
there  is  a  distinction  between 
cranberries  for  fresh  market  and  those 
for  processing  markets.  Cranberries 
intended  for  fresh  fruit  outlets  are 
grown  and  harvested  differently.  Most 
fresh  cranberries  are  dry  picked  while 
cranberries  used  for  processing  are 
water  picked.  When  cranberries  are 
water  picked,  the  bog  is  flooded  and  the 
cranberries  that  rise  to  the  top  are 
harvested.  During  this  proceeding,  it 
was  noted  that  in  the  State  of 
Wisconsin,  cranberries  for  fresh  market 
are  water  picked  much  like  cranberries 
for  processing.  Additional  information 
revealed  that  although  cranberries 
intended  for  fresh  market  can  be  water 
picked,  the  resulting  yields  are  more 
similar  to  the  labor  intensive  dry  picked 
cranberries,  than  to  cranberries  that  are 
water  picked  for  processing.  This  is 
partially  attributable  to  the  fact  that  only 
the  highest  quality  fruit  is  earmarked  for 
the  fresh  market. 

Regarding  the  comments  that  many 
growers  will  become  "fresh  growers" 
and  flood  the  market  with  fresh  fruit, 
information  received  does  not  support 
that  this  will  happen.  Industry  members 
advised  that  it  takes  many  years  to 
cultivate  an  acceptable  "fresh"  product. 
Handlers  would  not  likely  buy  fresh 
cranberries  from  a  first  year  fresh 
grower,  as  it  would  be  expected  the 
quality  would  not  be  acceptable.  For 
these  reasons,  it  would  not  be  practical 
or  economically  feasible  to  convert  from 


a  processed  grower  to  a  fresh  grower 
this  season. 

Regarding  the  comments  that  fresh 
cranberries  will  be  diverted  into 
processing  outlets,  safeguards  are 
established  under  the  program  to  protect 
against  this.  The  exemption  for  both 
fresh  and  organic  cranberries  applies  to 
cranberries  packed  in  consumer 
packaging,  such  as  cellophane  bags  for 
supermarkets.  Any  sorted-out 
cranberries  converted  to  processing  wijl 
count  against  that  grower's  allotment. 

The  Committee  has  deliberated  for 
over  eight  months  to  arrive  at  a  volxune 
regulation  recommendation  that 
addresses  the  oversupply  situation  and 
is  acceptable  to  most  of  the  industry. 
The  Committee  recognizes  that  some 
improvements  could  be  made  in  the 
way  voliune  regulations  are 
implemented,  but  it  is  impossible  to 
make  many  more  changes  in  time  for  the 
2000-2001  crop  year. 

One  idea  that  has  been  discussed,  for 
example,  is  to  amend  the  marketing 
order  to  provide  that  fresh  and  organic 
sales  be  segregated  from  processed  sales, 
and  allotment  only  be  earned  on  the 
processed  sales.  The  suggestion  that 
fresh  and  organic  cranberry  growers 
forfeit  any  unused  allotment  is  also  an 
idea  that  could  be  considered  in  the 
future.  The  formal  rulemaking  process, 
which  involves  a  hearing  and  grower 
referendum,  usually  takes  12  to  18 
months  to  complete. 

If  the  fresh  or  organic  markets  show 
significant  growth  in  the  coming  years, 
and  surplus  becomes  an  issue,  different 
measures  can  be  taken  at  that  time  to 
include  them  in  any  voliune  regulation. 

The  Department  supports  the  decision 
to  exempt  fi^sh  and  organically-grown 
cranberries  from  volume  regidation  this 
year.  It  is  concluded  that  fresh  and 
organic  supplies  do  not  contribute 
significantly  to  the  current  cranberry 
surplus,  and  that  such  cranberries 
should  therefore  be  exempt  from  the 
allotment  percentage  this  rule  imposes. 

Initial  Regulatory  Flexibility  Analysis 

James  M.  Talent,  Chairman  of  the  U.S. 
House  of  Representatives'  Committee  on 
Small  Business  commented  that  the 
proposed  rule  issued  by  AMS 
apparently  did  not  comply  with  the 
Regulatory  Flexibility  Act.  Specifically, 
he  commented  that  oui  Initial 
Regulatory  Flexibility  Analysis  did  not 
find  that  the  proposed  rule  would  have 
a  significant  economic  impact  on  small 
entities.  Oiu-  initial  analysis  did 
conclude  that  cranberry  growers  and 
handlers  (both  large  and  small)  would 
benefit  from  the  establishment  of 
volume  regulation  during  the  upcoming 
season.  The  Final  Regulatory  Flexibility 
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Analysis  contained  in  this  document 
provides  further  analysis  to  support  this 
conclusion.  Also,  this  document 
analyzes  the  impact  of  the  various 
alternative  levels  of  regulation  offered  in 
the  proposed  rule. 

Congressman  Talent  also  stated  that 
AMS  eliminated  opportunity  for  public 
comment  on  the  Committee's  revised 
recommendation  for  volume  regulation 
(CMC2)  that  it  made  on  June  6.  2000. 
Subsequent  to  the  publication  of  the 
proposed  rule  on  May  30,  AMS  mailed 
a  copy  of  that  rule  to  every  cranberry 
grower  and  handler  of  record.  That 
mailing  also  invited  interested  parties  to 
attend  the  June  6  meeting  and  express 
their  views.  Additionally,  AMS  posted  a 
summary  of  what  transpired  at  that 
meeting  (as  well  as  a  full  transcript  of 
the  meeting]  on  its  website  and 
included  it  in  the  rulemaking  record. 
Many  of  those  who  filed  comments  in 
response  to  the  proposed  rule 
specifically  addressed  the  second 
Committee  recommendation.  More 
importantly,  CMC2  falls  within  the 
scope  of  options  contained  in  the 
proposed  rule.  The  marketable  quantity 
is  slightly  higher  than  in  two  of  those 
options,  and  lower  than  in  a  third.  The 
85  percent  allotment  percentage 
established  by  this  rule  is  the  same  as 
that  contained  in  two  of  the  three 
published  options.  The  change  in  the 
way  sales  histories  are  computed  is  also 
within  the  scope  of  options  proposed. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  crop  year  begins  on 
September  1,  2000.  This  rule  should  be 
effective  prior  to  the  beginning  of  the 
crop  year  so  that  the  Committee  can 
initiate  its  appeals  procedures  well  in 
advance  of  the  start  of  the  volume 
regulation.  Also,  growers  need  time  to 
adjust  their  cultural  practices  in 
preparation  for  the  volume  regulation. 
Further,  handlers  and  growers  are  aware 


of  this  rule,  which  was  recommended 
and  modified  based  on  public  meetings. 
Also,  a  15-day  comment  period  was 
provided  for  in  the  proposed  rule. 

List  of  Subiects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS. 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY   WISCONSIN,  MICHIGAN. 
MINNESOTA.  OREGON. 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674, 

2.  In  paragraph  (d)  of  §  929.49,  the 
phrase  "On  or  before  June  1"  is 
suspended. 

3.  In  paragraph  (e)  of  §  929.49,  the 
phrase  "On  or  before  June  1  of  any  year 
in  which  an  allotment  percentage  is 
established  by  the  Secretary"  is 
suspended. 

4.  Section  929.104  is  revised  to  read 
as  follows: 

§929.104    Outlets  for  excess  cranberries. 

(a)  In  accordance  with  §  929.61, 
excess  cranberries  may  be  disposed  of 
only  in  the  following  noncommercial  or 
noncompetitive  oudets,  but  only  if  the 
requirements  in  paragraph  (b)  of  this 
section  are  complied  with: 

(1)  Foreign  countries,  except  Canada. 

(2)  Charitable  institutions. 

(3)  Any  nonhuman  food  use. 

(4)  Research  and  development 
projects  dealing  with  dehydration, 
radiation,  freeze  drying,  or  ft-eezing  of 
cranberries,  for  the  development  of 
foreign  markets. 

(b)  Excess  cranberries  may  not  be 
converted  into  caimed,  frozen,  or 
dehydrated  cranberries  or  other 
cranberry  products  by  any  commercial 
process.  Handlers  may  divert  excess 
cranberries  in  the  outlets  listed  in 
paragraph  (a)  of  this  section  only  if  they 
meet  the  diversion  requirements 
specified  in  §  929.61(c). 

5.  In  §929.107,  paragraphs  (a)  and  (c) 
are  amended  by  replacing  the  number 
"15"  with  the  number  "50". 

§929.109    [Removed] 

6.  Section  929.109  is  removed. 

7.  Section  929.125  is  revised  to  read 
as  follows: 


§929.125     Committee  review  procedures 

Growers  may  request,  and  the 
Committee  may  grant,  a  review  of 
determinations  made  by  the  Committee 
pursuant  to  §§929.48  and  929.149,  in 
accordance  with  the  following 
procedures: 

(a)  If  a  grower  is  dissatisfied  with  a 
determination  made  by  the  Committee 
which  affects  such  grower,  the  grower 
may  submit  to  the  Committee  within  30 
days  after  receipt  of  the  Committee's 
determination  of  sales  history,  a  request 
for  a  review  by  an  appeals 
subcommittee  composed  of  two 
independent  and  two  cooperative 
representatives,  as  well  as  a  public 
member.  Such  appeals  subcommittee 
shall  be  appointed  by  the  Chairman  of 
the  Committee.  Such  grower  may 
forward  with  the  request  any  pertinent 
material  for  consideration  of  such 
grower's  appeal. 

(b)  The  subcommittee  shall  review  the 
information  submitted  by  the  grower 
and  render  a  decision  within  30  days  of 
receipt  of  such  appeal.  The 
subcommittee  shall  notify  the  grower  of 
its  decision,  accompanied  by  the 
reasons  for  its  conclusions  and  findings. 

(c)  If  the  grower  is  not  satisfied  with 
the  subcommittee's  decision,  the  grower 
may  further  appeal  to  the  full 
Committee.  The  grower  must  submit  its 
written  argument  to  the  Committee 
along  with  any  pertinent  information  for 
the  Committee's  review  within  15  days 
after  notification  of  the  subcommittee's 
decision.  The  Committee  shall  respond 
within  15  days  of  the  receipt  of  the 
grower's  appeal.  The  Committee  shall 
inform  the  grower  of  its  decision, 
accompanied  by  the  reasons  for  its 
decision. 

(d)  The  grower  may  further  appeal  to 
the  Secretary,  within  15  days  after 
notification  of  the  Committee's  findings, 
if  such  grower  is  not  satisfied  with  the 
Committee's  decision.  The  Committee 
shall  forward  a  file  with  all  pertinent 
information  related  to  the  grower's 
appeal.  The  Secretary  shall  inform  the 
grower  and  all  interested  parties  of  the 
Secretary's  decision.  All  decisions  by 
the  Secretary  are  final. 

8.  A  new  §  929.148  is  added  to  read 
as  follows: 

§929.148    State  average  yield. 

The  State  a\erage  yield  pursuant  to 
section  929.48(a)(5)(ii)  is  defined  as  the 
yield  per  State  for  the  year  1997  or  the 
best  four  years  out  of  the  last  six  years 
whichever  is  greater.  However,  if  the 
estimated  commercial  sales  are  greater 
than  the  volume  computed  by  this 
method,  the  Committee  will  use  the 
grower's  estimated  commercial  sales. 
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9.  A  new  §  929.149  is  added  to  read 
as  follows: 


§929  149     Deterrn: 


3'  sa^es  history 


A  sales  history  for  each  grower  shall 
be  computed  by  the  Committee.  For 
growers  with  five  years  of  sales  history, 
a  sales  history  shall  be  computed  using 
an  average  of  the  highest  4  years  of 
sales.  For  growers  with  six  or  more 
years  of  sales  history,  a  sales  history 
shall  be  computed  using  an  average  of 
the  highest  foiu-  of  the  most  recent  six 
years  of  sales.  If  these  growers  also  have 
newer  acreage  with  four  years  of  sales 
history  or  less,  and  such  growers  can 
provide  the  Committee  with  credible 
information  which  would  allow  the 
Committee  to  segregate  the  sales  history 
of  the  newer  acreage,  then  that  acreage 
shall  be  treated  in  the  same  manner  as 
acreage  of  a  grower  with  four  years  or 
less  of  sales  history.  For  a  grower  with 
four  years  or  less  of  sales  history,  the 
sales  history  shall  be  computed  using 
the  highest  sales  season.  Sales  history 
for  new  acreage  with  no  history  of  sales 
(for  both  new  and  existing  growers) 
shall  be  computed  according  to  §  929.48 
of  the  order. 

§929  151     [Removed] 

10.  Section  929.151  is  removed. 

11.  A  new  §  929.158  is  added  to  read 
as  follows: 

§929  158     Exe-nptions. 

Sales  of  organic  and  fresh  cremberries 
shall  be  exempt  from  volume  regulation 
provisions.  Handlers  shall  qualify  for 
such  exemption  by  filing  the  amount  of 
fi-esh  or  organic  cranberry  sales  on  the 
grower  acquisition  listing  form.  In  order 
to  receive  an  exemption  for  organic 
cranberry  sales,  such  cranberries  must 
be  certified  as  such  by  a  third  party 
organic  certifying  organization 
acceptable  to  the  Committee. 

12.  A  new  §  929.250  is  added  to  read 
as  follows: 

§929,250     Marketable  quantity  and 
allotment  percentage  *or  the  2000-2001 
crop  year 

The  marketable  quantity  for  the  2000- 
2001  crop  year  is  set  at  5.468  million 
barrels  and  the'allotment  percentage  is 
designated  at  85  percent.  The 
marketable  quantity  may  be  adjusted  to 
retain  the  85  percent  allotment 
percentage  if  the  total  industry  sales 
history  increases  due  to  established 
growers  receiving  additional  sales 
history  on  acreage  with  four  years  sales 
or  less. 


Dated:  July  3,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  DoL.  00-17289  Filed  7-5-00;  4:00  pm] 
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DEPARTMENT  Qf  AGRICUL' uPe 
Rural  Utilities  Service 


7CFR  Pan  1735 

RIN  0572-AB53 

General  Policies,  Types  ot  Loar^iS   ..oa'^ 
Requirements— Telecommunications 
Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  to 
provide  that  applicants  may  seek 
financial  assistance  to  provide  mobile 
telecommimications  service  without 
regard  to  whether  the  applicant  is 
providing  basic  local  exchange  service 
in  the  territory  to  be  served.  RUS  is  also 
clarifying  its  regulations  with  regard  to 
the  application  of  nonduplication 
provisions  and  state 
telecommunications  modernization 
plans  to  mobile  telecommunications 
services.  In  addition,  RUS  has  included 
criteria  for  determining  "reasonably 
adequate  service"  levels  for  mobile 
telecommunications  service.  This  final 
rule  is  part  of  an  ongoing  RUS  project 
to  modernize  agency  policies  in  order  to 
provide  borrowers  with  the  flexibility  to 
continue  providing  reliable,  modern 
telephone  service  at  reasonable  costs  in 
rural  areas,  while  maintaining  the 
security  and  feasibility  of  the 
Government's  loans. 
DATES:  This  rule  is  effective  July  11, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  P.  Claffey,  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  1400 
Independence  Avenue,  SW.,  Room 
4056,  STOP  1590,  Washington,  DC 
20250-1590.  Telephone:  (202)  720- 
9556. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  bv  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 


Civil  Justice  Reform.  RUS  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
section  3  of  that  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict_^with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule;  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeal 
procedures,  if  any,  must  be  exhausted 
prior  to  initiating  litigation  against  the 
Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  RUS  telecommunications  loan 
program  provides  borrowers  with  loans 
at  interest  rates  and  terms  that  are  more 
favorable  than  those  generally  available 
from  the  private  sector.  RUS  borrowers, 
as  a  result  of  obtaining  federal 
financing,  receive  economic  benefits 
that  exceed  any  direct  cost  associated 
with  complying  with  RUS  regulations 
and  requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  new  reporting 
or  recordkeeping  burdens  under  OMB 
control  number  0572-0079  that  would 
require  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

Send  questions  or  comments 
regarding  this  burden  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden  to  F.  Lamont 
Heppe,  Director,  Program  Development 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  1400  Independence  Avenue, 
SW.,  Room  4034,  STOP  1522, 
Washington,  DC  20250-1522. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  imder  nmnbers 
10.851,  Rural  Telephone  Loans  and 
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Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  20402-9325. 
Telephone:  (202)  512-1800. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
Notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372,"  (50  FR  47034). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
Mandates  (under  the  regulatory 
provisions  of  title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

The  telecommimications  industry  is 
becoming  increasingly  competitive.  The 
Teleconununications  Act  of  1996  (Pub. 
L.  104-104)  and  regulatory  actions  by 
the  Federal  Commimications 
Commission  are  drastically  edtering  the 
regulatory  and  business  environment  of 
all  telecommunications  systems, 
including  RUS  borrowers.  At  the  same 
time,  changes  in  overall  business  trends 
and  technologies  continue  to  place 
pressure  on  RUS-financed  systems  to 
offer  a  wider  array  of  services  and  to 
operate  more  efficiently. 

RUS  regulations  ciurently  stipulate 
that  an  entity  must  provide  or  propose 
to  provide  the  basic  local  exchange 
telephone  service  needs  of  niial  areas  to 
be  eligible  for  RUS  financing  (7  CFR 
1735.14,  Borrower  Eligibility)  and  that 
loans  cannot  be  made  for  facilities  to 
serve  subscribers  outside  the  borrower's 
local  exchange  service  area  (7  CFR 
1735.17.  Facilities  Financed).  The 
Telecommunications  Act  of  1996. 
however,  made  the  term  "basic  local 
exchange  service"  obsolete.  The  law 
mandates  that  universally  available  and 
affordable  telecommunications  services, 
including  access  to  advanced  services, 
be  made  available  to  all  US  citizens — 
whether  in  rural  areas  or  city  centers, 
affluent  or  poor  conununities.  RUS 
supports  this  mandate  and  the  goal  that, 
with  the  assistance  of  advanced 
telecommunications  technology,  rm^ 
citizens  be  provided  the  same  economic, 
educational,  and  health  care  benefits 
available  in  the  larger  metropolitan 


areas.  RUS  believes  that  the  most 
expeditious  way  to  bring  the  full  range 
of  telecommunications  services  to  rural 
areas  is  to  make  certain  providers  of 
services,  in  addition  to  providers  of 
local  exchange  services,  eligible  for  RUS 
financing.  Mobile  telecommunications 
services  are  included  among  the 
telecommunications  services 
financeable  under  the  Rural 
Electrification  Act  (RE  Act)  and  among 
those  contemplated  in  the 
Telecommunication  Act  of  1996. 
Therefore.  RUS  believes  that,  in 
addition  to  wireline  service,  mobile 
telecommunications  services  should  be 
made  available  in  all  rural  areas.  As 
such.  RUS  is  deleting  its  requirement 
that  all  borrowers  provide  local 
exchange  service.  Mobile 
teleconununications  service,  which 
allows  the  user  to  move  within  the 
service  area  while  making  juid  receiving 
telephone  calls  and  other  services,  is 
fundamentally  different  from  wireline 
service  and  is  not,  therefore,  duplicative 
under  the  RE  Act.  Since  mobile 
telecommunications  services  do  not  and 
cannot  serve  the  same  function  as 
contemplated  in  state 
telecommimications  modernization 
plans  (TMPs)  for  wireline  services  (see 
7  CFR  1751.106),  RUS  policy  is  to 
consider  a  borrower  receiving  a  loan  to 
finance  such  services  to  be  participating 
in  the  state's  plan  so  long  as  the  loan 
funds  are  not  used  in  a  manner  that,  in 
RUS'  opinion,  is  inconsistent  with  the 
borrower  achieving  the  goals  contained 
in  the  plan.  RUS  will  continue  to  follow 
this  policy  regardless  of  whether  the 
borrower  provides  any  local  exchange 
services.  In  addition,  RUS  has  included 
criteria  for  determining  "reasonably 
adequate  service"  levels  for  mobile 
telecommunications  service. 

RUS  regulations  are  also  utilized  by 
the  Governor  of  the  Rural  Telephone 
Bank  in  carrying  out  the  loan  program 
of  the  Rural  Telephone  Bank  (the  Bank); 
therefore,  these  policy  revisions  would 
apply  to  loans  made  by  the  Bank,  as 
well. 

Comments 

RUS  received  eight  conmients 
regarding  the  proposed  rule,  published 
at  65  FR  6922  on  February  11,  2000, 
which  were  taken  into  consideration  in 
preparing  the  final  rule.  A  list  of  the 
commenters  and  comment  summaries 
and  responses  follows: 

1.  Cellular  TelecommunicaUons  Industry 
Association  (CTIA). 

2.  Farmers  Telephone  Cooperative,  Inc. 
(FTC). 

3.  Joint  comments  submitted  from  the 
National  Rural  Telecom  Association. 
Organization  for  the  Promotion  and 


Advancement  of  Small  Telecommunications 
Companies,  United  States  Telecom 
Association  and  the  Western  Rural 
Telephone  Association,  (the  Associations). 

4.  National  Rural  Telecommunications 
Cooperative  (NRTC). 

5.  National  Telephone  Cooperative 
Association  (NTCA). 

6.  Noverr  Publishing,  Inc.  (NPI). 

7.  Rural  Telephone  Finance  Cooperative 
(RTFC). 

8.  Western  Wireless  Corporation  (WWC). 

Comment:  NPI,  a  mobile  vvrireless 
telephone  service,  supports  the 
proposed  amendments  to  the  existing 
regulations,  stating  that  they  will 
increase  rural  access  to  advanced 
telecommimications  technology.  CTIA 
and  WWC  also  support  the  expansion  of 
the  RUS  loan  program  to  facilitate  the 
provision  of  wireless 
telecommunications  services  to  rural 
areas.  They  believe  that  the  proposed 
rule  correctly  recognizes  that  wireless 
services  fall  within  the  definition  of 
"telephone  service"  as  defined  by 
Congress  for  RUS.  CTIA  and  WWC 
support  RUS'  conclusion  that  prudent 
public  policy  ensures  that  consumers  in 
rural  areas  have  access  to  wireless  and 
advanced  telecommunications  services 
comparable  to  that  of  their  urban 
counterparts.  However,  CTLA,  WWC. 
and  FTC  recommended  that  RUS  go 
further  to  encourage  the  development  of 
competitive  telecommunications 
services  in  rural  areas  between  wireless 
and  wireline  service  providers.  They 
stated  that  RUS  policies  should 
facilitate  wireline-wireless  competition. 
They  further  stated  that  the  proposed 
rule  should  be  amended  by  removing 
the  word  "incidentally"  to  allow  rural 
consumers  to  receive  the  benefits  of 
genuine  facilities-based  competition. 
RUS'  new  rules  should  encourage 
multiple  competing  carriers  to  provide 
service  to  presently  unserved  and 
underserved  rural  markets. 

Reply:  RUS  appreciates  the  support 
for  its  efforts  to  expand  modem 
telecommimications  in  rural  areas. 
However,  unless  authorized  by  the 
provisions  of  the  RE  Act,  RUS  is 
prohibited  from  making  a  loan  that 
results  in  "duplication  of  lines, 
facilities,  or  systems  providing 
reasonably  adequate  services  *   *   *."  (7 
U.S.C.  922)  (hereinafter  referred  to  as 
"duplication").  Replies  to  other 
comments  explain  that  RUS  believes 
that  wireline  and  mobile  service  do  not 
duplicate  each  other.  RUS'  mission  is  to 
ensure  that  rural  consumers  have  access 
to  modern  telecommunications  service 
including  wireless  and  advanced 
telecommunications  services 
comparable  to  urban  and  suburban 
subscribers.  The  rule,  therefore, 
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promotes  the  financing  of  mobile 
service  where  such  service  is  non- 
existent or  is  determined  to  be 
inadequate. 

Comment:  CTIA  and  WWC  stated  that 
RUS  should  modify  its  rules  to  specify 
that,  because  states  are  federally 
preempted  from  requiring  certificates  of 
convenience  (CCN)  and  necessity  for 
wireless  providers,  §  1735.12(a)  of  the 
rule  does  not  apply  to  wireless  carriers, 
and  mobile  wireless  carriers  should  be 
subject  to  §  1735.12(b)  instead. 

Reply:  The  RE  Act  dictates  what 
action  RUS  will  take  when  borrowers 
have  a  CCN  or  do  not  have  a  CCN.  RUS 
will  make  a  nonduplication  finding  in 
those  cases  where  one  is  required. 

Comment:  CTIA  and  WWC  further 
recommended  that  §  1735.12(d)  of  the 
proposed  rule  be  revised  to  insure  that 
it  does  not  impose  greater  requirements 
on  commercial  mobile  radio  service 
(CMRS)  carriers  than  those  imposed  by 
the  FCC.  Thus,  RUS  should  hold  that 
the  clarity,  reliability  and  signal 
strength  requirements  contained  in 
proposed  §  1735.12(d)(2)  and  (3)  are  met 
so  long  as  a  wireless  provider  is 
operating  within  the  parameters  of  its 
FCC  license,  and  that  the  mobile  911 
requirements  of  proposed 
§  1735.12(d)(5)  are  consistent  with  those 
established  by  the  FCC.  NRTC 
recommended  that  the  proposed 
requirements  for  mobile 
telecommunications  service  be 
interconnected  with  the  public  switched 
telephone  network  (PSTN)  and  that 
mobile  911  service  be  available  to  all 
subscribers,  should  not  be  determinative 
of  eligibility  for  RUS  loans.  NRTC  stated 
that  the  safety  advantages  of  wireless 
technology  do  not  depend  on  access  to 
the  PSTN  or  911.  Businesses  and 
individuals  using  mobile  wireless 
services  not  connected  to  the  PSTN  may 
still  report  emergency  situations  at  the 
scene,  rather  than  going  to  the  nearest 
telephone.  NRTC  recommended  that 
RUS  eliminate  the  requirements  of 
interconnection  (§  1735.12(d)(4))  and 
911  availability  (§  1735.12(d)(5))  in  its 
proposed  rule  changes. 

Reply:  The  criteria  used  in 
determining  if  service  is  reasonably 
adequate  are  designed  to  ensure  that  no 
rural  area  is  trapped  with  inferior, 
substandard  service.  RUS  has,  therefore, 
established  criteria  to  ensure  that 
service  being  provided  is  adequate.  RUS 
will  consider  all  criteria  in  §  1735.12(d) 
before  making  a  determination  as  to 
whether  a  loan  can  be  made  based  on 
a  finding  of  inadequate  service.  RUS 
and  the  FCC  have  different  roles.  RUS' 
function  is  to  promote  and  finance 
telecommunications  service  in  nu'al 
areas.  RUS  is  prohibited  from  financing 


duplication.  The  service  features 
described  in  determining  adequate 
service  are  a  minimum  standard  of 
service  RUS  believes  present-day 
subscribers  should  receive. 

Comment:  CTIA  and  WWC 
recommended  that  RUS  should  also 
implement  proposed  §  1735.12(d)(8), 
which  allows  the  Administrator  to 
impose  "any  other  criteria  *   *  * 
determine[dl  to  be  applicable,"  in  a 
manner  that  ensures  that  wireless 
carriers  applying  for  RUS  loans  are  not 
subjected  to  unreasonable  requirements 
or  provisions  that  conflict  with  FCC 
rules  and  policies.  In  addition,  RUS 
should  likewise  implement  proposed 
§  1735.12(d)(7),  which  precludes  RUS 
loans  from  being  used  to  provide  service 
"at  rates  which  render  [it]  unaffordable 
to  a  majority  of  rural  persons,"  in  a 
manner  that  takes  into  account 
competition  in  the  wireless 
marketplace. 

Reply:  RUS  appreciates  the  comment 
and  will  consider  all  relevant 
circumstances  in  applying  §  1735.12(d) 
in  a  maimer  designed  to  promote 
modem  mobile  service  in  rural  areas. 
Allowing  the  RUS  Administrator  the 
discretion  to  establish  or  evaluate  "other 
criteria"  is  necessary  and  prudent  in  the 
rapidly  evolving  technological 
environment  of  the  telecommunications 
industry.  In  addition,  since  the 
Administrator  is  responsible  to  the 
taxpayers  for  the  security  of  the 
government's  loans,  he  or  she  must  be 
afforded  the  ability  to  adequately  assess 
unique  or  rare  situations  to  determine 
what  is  in  the  best  interest  of  the  rural 
residents  measured  against  a  provider's 
ability  to  repay  its  debt.  With  regard  to 
rates,  the  word  "majority"  in  the 
proposed  rule  has  been  changed  to 
"significant  number."  RUS  believes  that 
the  mobile  service  offered  at 
unaffordable  rates  is  not  "available"  if  it 
is  offered  at  rates  that  are  unaffordable 
to  a  significant  number  of  persons,  and 
cannot,  therefore,  be  adequate. 
Financing  for  mobile  wireless  service 
will  only  be  provided  where  such 
facilities  and  the  resulting  service  do 
not  currently  exist  or  is  found  to  be 
inadequate. 

Comment:  The  Associations  stated 
that  RUS  should  not  distinguish 
between  mobile  teleconununications 
service  and  wireline 
telecommunications  service.  The  Riual 
Electrification  Act  defines  "telephone 
service"  so  as  to  include  both.  The  two 
kinds  of  service  duplicate  each  other  if 
both  are  offered  in  the  same  area. 

Reply:  RUS  believes  that  mobile  and 
wireline  telecommunications  services 
are  easily  distinguishable  from  each 
other.  The  most  obvious  difference  is 


that  wireline  service  reaches  only  a 
fixed  location  while  a  receiver  for 
mobile  service  allows  the  subscriber  to 
send  and  receive  communications  while 
moving  within  a  wide  area.  There  is  also 
a  significant  difference  in  capacity,  with 
the  wireline  facilities  being  able  to 
handle  a  significantly  larger  volume  of 
information.  Wireline's  greater  capacity 
is  reflected  in  the  difference  in  the 
pricing  of  the  two  services  with 
subscribers  being  predominantly 
charged  a  fixed  monthly  rate  while 
mobile  service  subscribers  are  charged 
rates  that  are  more  sensitive  to  usage 
levels.  The  RE  Act  definition  of 
"telephone  service"  is  sufficiently  broad 
to  allow  RUS  to  finance  wireline 
services  and  mobile  services.  Neither 
the  definition  nor  any  other  provision  of 
the  RE  Act  prevents  ^e  RUS  from 
financing  more  than  a  single  provider  of 
non-duplicating  services  in  a  specific 
area. 

Comment:  The  Associations  stated 
that  Congress  never  envisioned  RUS 
financing  telecommunications 
competition.  Neither  the  RE  Act  nor  the 
Telecommunications  Act  of  1996  gives 
RUS  the  authority  to  finance 
competition. 

Reply:  As  noted  in  the  reply  to  the 
previous  comment,  the  mobile  and 
wireline  services  are  distinct  and, 
therefore,  do  not  duplicate  or  compete 
with  each  other  when  offered  in  the 
same  area.  Moreover,  the  RE  Act 
prohibits  RUS  financing  of  duplication, 
not  competition,  so  that  RUS  may 
provide  financing  in  some  situations, 
even  though  another  provider  purports 
to  serve  the  same  area.  The  RE  Act 
makes  another  distinction,  between  (1) 
cases  where  there  is  "a  state  regulatory 
body  having  authority  to  regulate 
telephone  service  and  to  require 
certificates  of  convenience  and 
necessity,"  7  U.S.C.  922,  and  (2)  cases 
where  there  is  not  such  a  body.  Non- 
duplication  findings  are  required  only 
in  the  second. 

Comment:  RTFC  stated  that  RUS 
should  concentrate  on  financing 
telecommunications  services  in  rural 
areas,  instead  of  promoting  competition 
and  also  asserted  that  there  are  other 
sources  of  funds  for  mobile 
telecommunications  services. 

Reply:  RUS'  mission  is  to  promote 
and  finance  the  widest  range  of 
telecommimications  services  defined  in 
the  RE  Act  throughout  rural  America. 
RUS  is  not  simply  a  lender  of  last  resort 
as  the  conunent  impUes.  Just  as  RUS  in 
the  last  50  years  led  extension  of 
telephone  service  in  rural  areas,  it  looks 
forward  to  leading  in  the  deployment  of 
mobile  wireless  and  advanced 
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telecommunications  services  currently 
underway. 

Comment:  The  Associations  stated 
that  RUS,  by  financing  wireless  and 
wireline  services  in  the  same  area, 
increases  the  risk  of  default  on  its  loans 
and  jeopardizes  provision  of  services  in 
the  area. 

Reply:  RUS  is  alert  to  the  possibility 
of  the  risks  mentioned  in  the  comment. 
The  agency  believes  that  mobile 
wireless  and  wireline  are  distinct  and 
do  not,  therefore,  duplicate  each  other 
to  any  significant  degree.  Therefore, 
entry  of  a  mobile  telecommunications 
provider  into  an  area  poses  little 
financial  risk  to  an  existing  wireline 
provider.  The  language  in  the  regulation 
states  that  generally,  RUS  will  not  make 
a  loan  to  another  entity  to  provide  the 
same  service  (i.e.,  mobile  where  mobile 
already  exists)  already  being  provided 
by  a  RUS  borrower  unless  the  borrower 
is  unable  to  meet  its  obligations  to  RUS 
{this  section,  in  proposed  rule  as  an 
amendment  to  §  1735.14,  will  instead  be 
added  to  §  1735.17).  As  a  Federal 
lender,  it  is  RUS'  responsibilities  to 
ensure,  to  the  best  of  its  ability,  security 
for  all  outstanding  and  future  loans,  and 
to  encourage  telecommimications 
services  in  rural  areas. 

Comment:  In  the  proposed 
regulations,  the  Associations  assert  that 
RUS  fundamentally  changed  its 
definition  of  adequate  telephone  service 
by  making  the  existing  definition  of 
adequate  service  apply  only  to  wireline 
service  and  by  adopting  a  new 
definition  of  mobile 
telecommunications  services. 

Reply:  The  RE  Act  requires  the 
Administrator  of  RUS  to  determine  that 
a  loan  will  not  result  in  the  "duplication 
of  lines,  facilities,  or  systems,  providing 
reasonably  adequate  services".  If  the 
existing  service  is  not  reasonably 
adequate,  an  RUS  loan  to  improve 
service  does  not  result  in  duplication. 
Mobile  service  is  distinct  from  wireline 
service  thereby  requiring  a  definition  of 
adequacy  that  properly  reflects  its 
uniqueness.  With  rapidly  advancing 
technologies,  the  quality  of 
telecommunication  service  expected  by 
all  persons  has  risen  dramatically  in 
recent  years.  Therefore,  the  new 
definition  of  adequate  mobile 
telecommunications  service  reflects 
these  developments. 

Comment:  The  Associations  assert 
that  RUS  does  not  have  authority  to 
determine  the  affordability  of  wireline 
or  wireless  service. 

Reply:  The  new  regulations  state  that 
"mobile  telecommunications  service  is 
not  provided  at  rates  which  render  the 
service  unaffordable  to  a  majority  of  the 
nu-al  persons"  is  one  of  the  criteria  RUS 


will  use  in  determining  whether 
existing  mobile  telecommunications 
service  is  adequate  (7  CFR 
1735.12(d)(7)).  RUS  believes  that  service 
available  only  at  extremely  high  rates 
that  render  it  inaccessible  to  a 
significant  number  of  rural  subscribers 
is  not  adequate  service.  The  evaluation 
of  whether  rates  are  affordable  to  rural 
subscribers  is  made  only  to  determine 
whether  RUS  will  make  a  loan  in  the 
particular  situation  and  is  clearly 
different  from  the  regulatory  judgement 
of  whether  rates  are  reasonable. 
Therefore,  RE  Act  purposes  would  be 
furthered  by  a  loan  to  finance  mobile 
telecommunications  services  at 
reasonable  rates  that  are  affordable  to 
rural  persons  who  would  not  otherwise 
have  access  to  such  services. 

Comment:  The  Associations  believe 
that  RUS  should  not  eliminate  the 
requirement  in  its  existing  regulations 
that  borrowers  must  provide  basic 
exchange  service.  Instead,  RUS  should 
amend  its  regulations  to  authorize  the 
financing  of  mobile  and  other  advanced 
telecommunications  services  for 
providers  that  are  also  providing  basic 
exchange  service. 

Reply:  Telecommunications  providers 
offering  basic  local  exchange  telephone 
service  are  eligible  for  RUS  loans 
currently  and  will  continue  to  be 
eligible  under  the  new  regulations.  The 
facilities  used  to  deliver  mobile  services 
are  distinct  from  wireline  facilities, 
including  those  facilities  that  provide 
basic  exchange  service,  and  RUS 
believes  that  treating  mobile  services 
separately  will  expedite  their  expansion 
in  rural  areas.  Limiting  RUS  funding  of 
mobile  services  to  those  companies 
providing  basic  exchange  services 
would  in  most  instances  mean  that  the 
existing  telephone  company  could 
decide  not  to  provide  mobile  services 
and  then  prevent  persons  and 
businesses  in  its  service  area  from 
receiving  the  service  from  any  other 
company  as  well. 

Comment:  The  Associations  stated 
that  RUS  cannot  exempt  carriers  from 
the  statutory  State  telecommunications 
plan  (TMP)  requirements. 

Reply:  The  RE  Act  requires,  as  a 
condition  of  receiving  a  loan,  that  "the 
applicant  is  a  participant  in  the  (TMPj" 
for  the  state  in  which  the  proposed 
service  is  located,  "if  the  plan  was 
developed  by  telephone  borrowers 
under  [the  RE  Act]"  (7  U.S.C.  935(d);  7 
U.S.C.  948(b)(4)(B)).  The  statute  sets 
forth  requirements  for  a  TMP  that 
contemplate  only  wireline  carriers  (see 
7  U.S.C.  935(d)(3))  and  existing 
regulations  have  been  developed 
utilizing  that  interpretation  (7  CFR 
1751.101(d)).  RUS  believes  that 


technologies  that  allow  mobile  service 
to  meet  TMP  standards  will  not  be 
practical  for  a  considerable  time,  if  ever, 
and  that  it  was  not  Congress'  intention 
to  delay  expansion  of  mobile  services  in 
rural  areas.  Under  the  existing 
interpretation  of  the  TMP  standards, 
RUS  does  not  require  that  all  of  the 
wireline  services  provided  by  a 
borrower  be  upgraded  to  comply  with 
the  TMP,  including  services  not  covered 
by  the  loan.  Instead,  RUS  requires  that 
loan  funds  be  spent  in  a  manner 
consistent  with  the  borrower  achieving 
TMP  standards  (7  CFR  1751.103).  RUS 
interprets  the  provision  in  the  same  way 
for  mobile  loans — the  borrower  must  not 
use  the  funds  in  a  maimer  inconsistent 
with  achieving  TMP  standards.  This 
interpretation  will  facilitate  both 
accomplishing  TMP  standards  at  the 
earliest  possible  date  and  the  expansion 
of  mobile  service  in  rural  areas. 

This  rule  becomes  effective  on  the 
date  of  publication  in  the  Federal 
Register  because  any  further  delay 
would  contribute  to  denying  benefits  to 
residents  in  rural  areas.  This  rule  is  part 
of  an  Administration  initiative  to  ensure 
that  rural  areas  receive  access  to  all 
types  of  telecommunications  services — 
services  already  available  to  urban 
residents.  Part  of  the  intent  of  that 
initiative  is  to  provide  funding,  this 
fiscal  year  (fiscal  year  2000),  to  entities 
to  provide  mobile  telecommunications 
service  where  that  service  does  not  exist 
or  is  inadequate.  In  order  to  do  that, 
applicants  must  have  time  to  prepare 
and  submit  applications  in  accordance 
with  this  and  other  applicable  RUS 
regulations;  RUS  must  also  have 
adequate  time  to  process  and  approve 
eligible  applications.  A  delay  in  the 
effective  date  of  this  rule  of  30  days, 
coupled  with  application  prepeiration, 
review  and  processing  times,  would 
undermine  the  ability  to  provide 
funding  this  fiscal  year,  thereby  denying 
benefit  to  rural  residents. 

List  of  Subjects  in  7  CFR  Part  1735 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telephone. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  chapter  XVII  is 
amended  as  follows: 

PART  1735— GENERAL  POLICIES, 
TYPES  OF  LOANS.  LOAN 
REQUIREMENTS- 
TELECOMMUNICATIONS  PROGRAM 

The  authority  citation  for  part  1735  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  e(  seq.,  1921  et 
seq.,  and  6941  et  seq. 
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2.  In  §  1735.2,  the  following 
definitions  are  added  in  alphabetical 
order  to  read  as  follows: 

§1735.2     Definitions. 

*  Ik  *  *  * 

Mobile  telecommunications  service 
means  the  transmission  of  a  radio 
communication  voice  service  between 
mobile  and  land  or  fixed  stations,  or 
between  mobile  stations. 
***** 

Public  switched  network  means  any 
common  carrier  switched  network, 
whether  by  wire  or  radio,  including 
local  exchange  carriers,  interexchange 
carriers,  and  mobile 
telecommunications  service  providers, 
that  use  the  North  American  Numbering 
Plan  in  connection  with  the  provision  of 
switched  services. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture,  successor  to 
the  Rural  Electrification  Administration. 
***** 

3.  Amend  §1735.10  by: 

A.  Revising  paragraph  (b); 

B.  Redesignating  paragraphs  (c),  (d). 
and  (e)  as  (d),  (e),  and  (f),  respectively; 
and 

C.  Adding  a  new  paragraph  (c). 
This  revision  and  addition  read  as 

follows: 

§1735.10     General. 

.  * 

(b)  RUS  will  not  make  hardship  loans, 
RUS  cost-of-money  loans,  or  RTB  loans 
for  any  wireline  local  exchange  service 
or  similar  fixed-station  voice  service 
that,  in  RUS'  opinion,  is  inconsistent 
with  the  borrower  achieving  the 
requirements  stated  in  the  State's 
telecommunication  modernization  plan 
within  the  time  frame  stated  in  the  plan 
(see  7  CFR  part  1751,  subpart  B),  unless 
RUS  has  determined  that  achieving  the 
requirements  as  stated  in  such  plan  is 
not  technically  or  economically  feasible. 

(c)  A  borrower  applying  for  a  loan  to 
finance  mobile  telecommimication 
services  shall  be  considered  to  be  a 
participant  in  the  State's 
telecommunication  modernization  plan 
so  long  as  the  loan  funds  are  not  used 
in  a  manner  that,  in  the  opinion  of  the 
Administrator,  is  inconsistent  with  the 
borrower  achieving  the  goals  set  forth  in 
the  plan. 
***** 

4.  Amend  §1735.12  by: 

A.  Revising  paragraph  (c)  introductory 
text;  and 

B.  Adding  new  paragraphs  (d)  and  (e). 
The  revision  reads  as  follows: 

§1735.12     Nonduplication. 


(c)  RUS  shall  consider  the  following 
criteria  for  any  wireline  local  exchange 
service  or  similar  fixed-station  voice 
service  in  determining  whether  such 
service  is  reasonably  adequate: 
***** 

(d)  RUS  shall  consider  the  following 
criteria  for  any  of  mobile 
telecommunications  service  in 
determining  whether  such  service  is 
reasonably  adequate: 

(1)  The  extent  to  which  area  coverage 
is  being  provided  as  described  in  7  CFR 
1735.11. 

(2)  Clear  and  reliable  call 
transmission  is  provided  with  sufficient 
chaimel  availability. 

(3)  The  mobile  telecommunications 
service  signal  strength  is  at  least 

-  85dBm  (decibels  expressed  in 
miliwatts). 

(4)  The  mobile  telecommunications 
service  is  interconnected  with  the 
public  switched  network. 

(5)  Mobile  911  service  is  available  to 
all  subscribers,  when  requested  by  the 
local  goverrunent  entity  responsible  for 
this  service. 

(6)  No  Federal  or  State  regulatory 
conunission  having  jurisdiction  has 
determined  that  the  quality,  availability, 
or  reliability  of  the  service  provided  is 
inadequate. 

(7)  Mobile  telecommunications 
service  is  not  provided  at  rates  which 
render  the  service  unaffordable  to  a 
significant  number  of  rural  persons. 

(8)  Any  other  criteria  the 
Administrator  determines  to  be 
applicable  to  the  particular  case. 

(e)  RUS  does  not  consider  mobile 
telecommunications  service  a 
duplication  of  existing  wireline  local 
exchange  service  or  similar  fixed-station 
voice  service.  RUS  may  finance  mobile 
telecormnunications  systems  designed 
to  provide  eligible  services  in  rural  areas 
under  the  Rural  Electrification  Act  even 
though  the  services  provided  by  the 
system  may  incidentally  overlap 
services  of  existing  mobile 
telecommunications  providers. 

§1735.14    [Amended] 

5.  Amend  §1735.14  by: 

A.  Removing  paragraph  (c)(1);  and 

B.  Redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(1)  and  (c)(2)  respectively. 

6.  Amend  §1735.17  by: 

A.  Removing  paragraph  (c)(3); 

B.  Redesignating  paragraphs  (c)(4)  and 
(c)(5)  as  (c)(3)  and  (c)(4),  respectively, 
redesignating  paragraph  (d)  as 
paragraph  (e);  and 

C.  Adding  new  paragraph  (d): 
The  addition  reads  as  follows: 

§1735.17    Facilities  Financed. 


(d)  Generally,  RUS  will  not  make  a 
loan  to  another  entity  to  provide  the 
same  telecommunications  service  in  an 
area  served  by  an  incumbent  RUS 
telecommunications  borrower  providing 
such  service.  RUS  may,  however, 
consider  an  application  for  a  loan  to 
provide  the  same  type  of  service  being 
provided  by  an  incumbent  RUS 
borrower  if  the  Administrator 
determines  that  the  incumbent  borrower 
is  unable  to  meet  its  obligations  to  the 
government,  including  the  obligation  to 
provide  service  set  forth  in  its  loan 
documents  and  to  repay  its  loans. 

Dated:  July  5,  2000.. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

(FR  Doc.  00-17474  Filed  7-10-00;  8:45  ami 

BILLING  CODE  3410-1 5-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  104 

[Notice  2000-1 5] 

Election  Cycle  Reporfino  by 
Authorized  Committees 

AGENCY:  Federal  Election  Conunission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

summary:  The  Federal  Election 
Commission  is  revising  its  regulations  to 
require  authorized  committees  of 
Federal  candidates  to  aggregate,  itemize 
and  report  all  receipts  and 
disbiusements  on  an  election-cycle 
basis  rather  than  on  a  calendar-year-to- 
date  basis.  Begiiming  with  reporting 
periods  that  start  on  or  after  January  1, 
2001,  authorized  committees  must 
report  their  receipts  and  disbtirsements 
on  an  election-cycle  basis.  Please  note 
that  this  change  affects  only  authorized 
committees  of  Federal  candidates  and 
does  not  affect  unauthorized  committees 
or  other  persons.  This  requirement 
reflects  recent  changes  in  the  Federal 
Election  Campaign  Act  of  1971.  The 
intent  of  these  rules  is  to  simplify 
recordkeeping  and  reporting 
requirements  for  authorized  committees 
of  Federal  candidates  and  to  better 
disclose  receipts  and  disbiu-sements  that 
occtn  during  an  election  cycle.  Further 
information  is  provided  in  the 
supplementary  information  that  follows. 
DATES:  Further  action,  including  the 
publication  of  a  document  in  the 
Federal  Register  aimouncing  an 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  days  pursuant  to  2 
U.S.C.  438(d). 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemarv'  Smith,  Assistant  General 
Counsel,  or  Cheryl  Fowle.  Attorney,  999 
E  Street,  NW,  Washington,  DC  20463, 
(202)  694-1650  or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  the  regulations 
at  11  CFR  104.3.  104.7,  104.8  and  104.9. 
These  rules  implement  section  641  of 
Public  Law  106-58  (Pub.  L.  No.  106-58, 
106th  Cong.  1st  Sess.,  §641,  113  Stat. 
430.  477  (1999)).  which  amended 
section  434(b)  of  the  Federal  Election 
Campaign  Act  of  1971,  2  U.S.C.  431  ef 
seq.  ("FECA"  or  "the  Act"),  to  require, 
inter  alia,  that  the  Commission  require 
the  authorized  committees  of  Federal 
candidates  to  aggregate  and  report  their 
receipts  and  disbiusements  on  an 
election-cycle-to-date  basis,  rather  than 
a  calendar-year-to-date  basis,  as  was 
previously  required.  The  goals  of  the 
1999  amendment  to  the  FECA  and  the 
new  rules  are  to  simplify  recordkeeping 
and  reporting  for  authorized  committees 
by  itemizing  contributions,  other 
receipts,  and  disbursements  on  the  same 
election-cycle-to-date  basis,  and  to 
provide  the  public  with  more  relevant 
information  for  the  current  election 
cycle.  145  Cong.  Rec.  E1896-02. 
September  17.  1999  (statement  of  Hon. 
William  M.  Thomas).  The  1999 
amendment  to  the  FECA  requires  these 
rules  to  be  effective  for  reports  covering 
periods  after  December  31,  2000. 

Section  438(d)  of  Title  2,  United 
States  Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Tide  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  July  6.  2000. 

Explanation  and  Justification 

The  Commission  initiated  this 
rulemaking  by  publishing  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  in  the 
Federal  Register  on  May  3,  2000.  65  FR 
25672  (May  3,  2000).  The  NPRM 
contained  proposed  rules  at  11  CFR 
104.3. 104.8  and  104.9  requiring 
authorized  committees  of  Federal 
candidates  to  itemize  and  report  their 
receipts  and  disbursements  on  an 
election  cycle  basis.  The  proposed  rules 
used  the  definition  of  election  cycle  at 
11  CFR  100.3(b),  under  which  the 
election  cycle  begins  the  day  after  the 
general  election  for  a  seat  or  office  and 
ends  on  the  day  of  the  next  general 
election  for  that  seat  or  office.  The 
NPRM  also  contained  two  alternative 


approaches  to  the  definition  of  election 
cycle.  Under  alternative  one,  the 
election  cycle,  for  reporting  purposes, 
would  begin  on  January  1  of  the  year 
following  the  general  election  and  end 
on  December  31  of  the  year  of  the  next 
general  election.  Under  alternative  two, 
the  election  cycle  would  begin  twenty- 
one  days  after  the  general  election  for  a 
seat  or  office  and  would  end  twenty 
days  after  the  next  general  election  for 
that  seat  or  office.  Additionally,  under 
the  second  alternative,  the  contribution 
limit  regulations  at  11  CFR  110.1  and 
110.2  would  have  been  revised  to 
require  that  undesignated  contributions 
made  up  until  the  twentieth  day  after 
the  election  would  aggregate  to  the 
contributor's  contribution  limit  for  the 
election  that  was  just  held.' 

The  comment  period  ended  on  Jime  2, 
2000.  The  Commission  received  two 
comments  from  the  Project  On 
Government  Oversight  and  Eliza  Newlin 
Carney,  a  staff  correspondent  for  the 
National  Joiunal.  One  commenter  stated 
that  it  has  studied  the  problems  with 
reviewing  and  searching  FEC  records 
and  has  found  it  very  difficult  to 
determine  the  amounts  of  individual 
contributions  reported  for  a  specific 
election.  The  commenter  stated  that  the 
proposed  rules  directly  correct  the 
problem  and  that  it  fully  supports  their 
implementation.  The  second  commenter 
was  concerned  that  the  rulemaking 
would  eliminate  year-end  reports.  The 
revised  rules  do  not  change  the  filing  of 
year-end  reports,  or  the  filing  frequency 
of  any  other  reports,  which  are 
mandated  by  §  434  of  the  FECA.  The 
rules  simply  alter  the  manner  in  which 
authorized  committees  aggregate  and 
disclose  their  receipts  and 
disbursements  within  the  required 
reports.  In  addition,  a  conunent  from  the 
Internal  Revenue  Service  ("IRS")  stated 
that  the  proposed  rules  are  not 
inconsistent  with  IRS  regulations  or  the 
Internal  Revenue  Code. 

The  final  rules  are  identical  to  the 
rules  proposed  in  the  NPRM.  Revisions 
to  11  CFR  104.3  state  that  the  specified 
contents  of  authorized  committee's 
reports  must  be  disclosed  for  the 
reporting  period  and  the  election-cycle- 
to-date.  Section  104.7  is  being  amended 
to  change  references  to  authorized 
committee's  itemizations  of 
contributions  aggregating  in  excess  of 
$200  per  calendar  year  to  $200  per 
election  cycle  and  to  provide  authorized 
committees  with  examples  of  clear 
statements  requesting  contributor 
information,  which  are  required  on 
written  solicitations.  Sections  104.8  and 

'  Issues  concerning  election  cycle  are  discuised 
below. 


104.9  are  being  revised  to  require 
authorized  committees  to  provide 
identifying  information  for  contributors 
whose  contributions  total  over  $200 
within  the  election  cycle  and  for 
persons  to  whom  expenditures  and 
other  disbursements  exceed  $200  within 
the  election  cycle. 

Section  104.3    Conten  ts  of  Reports  (2 
U.S.C.  434(b).  439a} 

The  Commission's  regulations  at  11 
CFR  104.3  set  forth  the  required 
contents  of  reports  of  receipts  and 
disbursements.  Section  104.3  is  being 
revised  to  state  that  the  specified 
contents  of  authorized  committee's 
reports  must  be  disclosed  for  the 
reporting  period  and  for  the  election 
cycle-to-date  rather  than  for  the 
reporting  period  and  calendar  year-to- 
date.  Please  note  that  this  amendment  to 
the  FECA  does  not  affect  unauthorized 
committees  and  the  Commission  is  not 
issuing  new  rules  modifying  the 
calendar  year  reporting  system  they 
currently  use,  or  changing  the  forms 
they  file  at  this  time.^ 

The  introductory  language  of 
paragraph  (a)  is  being  revised  to  state 
that  authorized  committees  must 
disclose  their  receipts  for  the  reporting 
period  and  for  the  election  cycle. 

Paragraph  (a)(3)  is  being  revised  to 
state  that  authorized  committees  must 
report  the  amount  of  each  category  of 
receipt  listed  in  that  paragraph  for  the 
reporting  period  and  the  election  cycle. 

A  parenthetical  statement  is  being 
added  to  paragraphs  (a)(4)(i)  to  require 
authorized  committees  to  identify  each 
contributor  whose  election  cycle-to-date 
total  contributions  exceeds  $200. ' 
Parenthetical  statements  are  also  being 
added  to  paragraphs  (a)(4)(v)  and  (vi)  to 
require  authorized  committees  to 
identify  each  person  whose  election- 
cycle-to-date  total  rebates,  refunds  or 
other  offsets  to  operating  expenditiu^s, 
or  total  dividends,  interest  or  other 


2  On  March  10.  2000.  the  Commission  sent  a 
legislative  recommendation  to  Congress 
recommending  a  clarifying  amendment  that  would 
remove  the  election  cycle  language  from  2  U.S.C. 
434(b)(6)(B)(iii)  and  (v)  because  2  U.S.C. 
434(b)(6)(B)  applies  solely  to  unauthorized 
committees. 

3  The  Commission  notes  that  publicly  funded 
Presidential  candidates  are  required  to  provide  in 
their  matching  fund  submissions,  contributor 
information  for  contributors  whose  aggregate 
contributions  exceed  S200  per  calendar  year.  1 1 
CFR  9036.1(b)(l)(ii).  Since  the  statutory 
amendments  did  not  alter  the  matching  fund 
submission  process,  no  changes  are  being  made  to 
the  Commission's  matching  fund  regulations 
applicable  to  the  2000  election  or  future  elections. 


*  While  the  a 
disbursements 
be  aggregated  a 
basis,  it  does  n 
expenditures  b 
Thus,  the  effec 
expenditures  w 
pages  on  an  ele 
Schedule  B  on 
2000.  the  Comi 
legislative  reco 
the  FECA  by  re 
itemized  on  an 
a  per  calendar 
on  the  assumpi 
amendment  to 
prior  to  the  Jan 
by  Public  Law 
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receipts  provided  to  the  authorized 
committee  exceeds  $200. 

Similarly,  paragraph  (b)  is  being 
revised  to  state  that  authorized 
committees  must  disclose  their 
disbursements  for  the  reporting  period 
and  for  the  election  cycle. 

Paragraph  {b){2)  is  being  amended  to 
state  that  authorized  committees  must 
report  the  amount  of  each  category  of 
disbursement  listed  in  this  paragraph 
for  the  reporting  period  and  the  election 
cycle. 

Paragraph  (b)(4)(i)  is  being  revised  to 
require  authorized  committees  to 
identify  each  person  to  whom 
expenditures  in  an  aggregate  amount 
exceeding  S200  within  the  election 
cycle  are  made  to  meet  the  authorized 
committee's  operating  expenditures." 

Paragraph  (b)(4){vi)  is  being  reworded 
to  require  authorized  committees  to 
identify  each  person  who  has  received 
any  disbursements  not  otherwise 
itemized  imder  paragraph  (b)(4){i),  (ii), 
(iii),  (iv)  or  (v)  aggregating  in  excess  of 
$200  within  the  election  cycle. 

Paragraph  (i)  is  being  revised  to 
require  that  all  reports  filed  by 
authorized  committees  under  section 
104.5  be  cumulative  for  the  election 
cycle  rather  than  for  the  calendar  year. 

New  paragraph  (k)  is  being  added  to 
ensure  the  accurate  reporting  of  election 
cycle-to-date  activity  for  those 
candidates  who  are  in  mid-election 
cyde  on  January  1,  2001,  when  these 
regulations  take  effect.  While  receipts 
and  disbursements  made  between 
November  8.  2000  (the  day  after  the 
general  election)  and  December  31, 
2000,  will  be  reported  in  the  year-to- 
date  totals  for  2000  in  the  post-general 
election  report  and  the  year-end  report, 
under  new  paragraph  (k)  of  11  CFR 
104.3,  these  amounts  must  also  be 
included  in  the  election  cycle-to-date 
aggregation  totals  that  are  reported 
beginning  in  2001.  Similarly,  some 
candidates  for  the  U.  S.  Senate  in  2002 
and  2004  and  possibly  some 
Presidential  candidates  for  the  2004 
election  may  have  two,  three,  four  or 


■*  While  the  amendment  requires  all 
disbursements  including  operating  expenditures  to 
be  aggregated  and  reported  on  an  election-cycle 
basis,  it  does  not  require  that  operating 
expenditures  be  itemized  on  an  election-cycle  basis. 
Thus,  the  effect  of  the  amendment  is  that  operating 
expenditures  would  be  reported  on  the  summary 
pages  on  an  election-cycle  basis  and  itemized  on 
Schedule  B  on  a  calendar-year  basis.  On  March  10, 
2000,  the  Commission  submitted  to  Congress  a 
legislative  recommendation  that  Congress  amend 
the  FECA  by  requiring  operating  expenditures  to  be 
itemized  on  an  election  cycle  basis  rather  than  on 
a  per  calendar  year  basis.  The  final  rules  proceed 
on  the  assumption  that  Congress  will  pass  an 
amendment  to  the  Act  to  correct  this  inconsistency 
prior  to  the  January  1 .  2001,  effective  date  required 
by  Public  Uw  106-58. 


more  years  of  previously  reported 
receipts  and  disbursements.  These 
amounts  must  also  be  included  in  the 
election-cycle-to-date  figures  reported 
on  the  first  report  covering  financial 
activity  occurring  in  2001. 

On  the  Detailed  Summary  Page  of 
each  report  filed  for  the  first  election 
cycle  in  which  these  rules  are  in  effect, 
election-cycle-to-date  totals  should  be 
reported  for  each  category  of  receipts 
(except  itemized  and  unitemized 
contributions  from  individuals)  and 
each  category  of  disbursements.  Please 
note  that  the  Commission  is  creating  a 
one-time  worksheet  to  assist  authorized 
committees  in  aggregating  election- 
cycle-to-date  data  because  this  might 
require  some  authorized  committees  to 
aggregate  several  years  of  previously 
reported  receipts  and  disbursements. 
However,  the  Commission  is  not  making 
any  changes  to  either  the  Detailed 
Summary  Page,  or  the  schedules  of 
contributions  or  expenditures,  that 
would  necessitate  the  filing  of 
amendments  to  reports  covering  pre- 
2001  financial  activity. 

The  Commission  received  no 
comments  on  the  proposed  amendments 
to  11  CFR  104.3. 

Section  104.7    Best  Efforts  (2  U.S.C. 
432(i)) 

Under  11  CFR  104.7,  treasurers  are 
required  to  exercise  best  efforts  to 
obtain,  maintain  and  report  certain 
identifying  information  for  contributors 
whose  total  contributions  exceed  $200 
in  a  calendar  year.  An  amendment  to 
paragraph  (b)  of  11  CFR  104.7  revises 
the  references  to  $200  in  a  calendar  year 
to  $200  in  an  election  cycle  with  regard 
to  contributions  itemized  by  authorized 
committees.  This  revision  is  consistent 
with  the  changes  to  the  regulations  at  1 1 
CFR  104.3  requiring  authorized 
committees  to  itemize  contributions 
from  any  contributor  aggregating  in 
excess  of  $200  per  election  cycle. 
Paragraph  (b)  of  11  CFR  104.7  requires 
written  solicitations  to  contain  a  clear 
statement  requesting  contributor 
information.  The  previous  regulations 
gave  two  examples  of  clear  statements. 
The  Commission  is  adding  two  new 
examples  at  11  CFR  104.7(b)(l)(i)(B)  for 
authorized  committees. 

Paragraph  [b){3)  of  11  CFR  104.7 
requires  political  committees  to  disclose 
contributor  information  not  supplied  by 
the  contributor  if  the  political 
committees  have  the  information  in 
their  records  or  reports  filed  wdthin  the 
same  "two-year  election  cycle." 
Paragraph  (b)(4)(ii)  of  11  CFR  104.7 
requires  that  if  political  committees  file 
an  amendment  containing  contributor 
information  received  after  contributions 


are  disclosed,  they  must  amend  every 
report  containing  itemized  contributions 
from  those  contributors  for  the  "two- 
year  election  cycle."  The  Commission 
sought  comments  on  possibly  revising 
paragraphs  (b)(3)  and  (b)(4)(ii)  to  require 
authorized  committees  to  supply 
information  found  in  reports  filed 
within  the  entire  election  cycle  and  to 
amend  all  reports  disclosing  itemized 
contributions  from  the  contributor 
during  the  election  cycle.  Such  a 
revision  would  require  authorized 
committees  to  maintain  copies  of 
records  and  reports  for  the  entire  cycle 
(two,  four  or  six  years  for  House, 
Presidential  and  Senate  candidates, 
respectively).  Since  the  FECA  requires 
political  committees  to  maintain  records 
and  reports  for  a  period  of  three  years 
(2  U.S.C.  432(d)).  the  Commission  has 
decided  not  to  revise  paragraph  (b)(3) 
and  (b)(4)(ii).  For  purposes  of  further 
clarification,  "two-year  election  cycle" 
means  the  most  recent  two  years  in  the 
current  election  cycle. 

The  Commission  received  no 
comments  on  this  section. 

Section  104.8     Uniform  Reporting  of 
Receipts 

Section  104.8(a)  requires  a  political 
committee,  if  it  knows  an  individual 
contributor's  name  has  changed  since  an 
earlier  contribution  reported  during  the 
calendar  year,  to  note  the  exact  name  or 
address  previously  used  with  the  first 
reported  contribution  from  that 
contributor  subsequent  to  the  name 
changes.  A  parenthetical  is  being  added 
to  note  that  an  authorized  committee  is 
required  to  provide  such  information  if 
it  knows  a  contributor's  name  has 
changed  within  the  election  cycle. 

A  new  parenthetical  is  being  added  to 
paragraph  (b)  of  11  CFR  104.8  to  require 
authorized  committees  to  aggregate 
contributions  from  an  individual  on  an 
election  cycle  basis  rather  than  on  the 
calendar  year  basis. 

The  Commission  received  no 
comments  on  this  section. 

Section  104.9     Uniform  Reporting  of 
Disbursements 

Paragraph  (a)  of  11  CFR  104.9  is  being 
revised  to  require  authorized 
committees  to  report  certain  identifying 
information  for  each  person  to  whom 
disbursements  totaling  over  $200  are 
made  within  the  election  cycle,  rather 
than  within  the  calendar  year,  as 
previously  required. 

Revised  paragraph  (b)  of  11  CFR  104.9 
requires  authorized  committees  to 
disclose  certain  identifying  information 
about  any  recipient  to  whom  an 
expenditures  totaling  over  $200  are 
made  within  the  election  cycle,  rather 
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than  for  the  calendar  year,  as  was 
previously  required. 

The  Commission  received  no 
comments  on  this  section. 

Definition  of  Election  Cycle 

Under  11  CFR  100.3(b),  an  election 
cycle  begins  on  the  day  after  the  general 
election  for  the  office  or  seat  that  the 
candidate  seeks  and  ends  on  the  day  of 
the  next  general  election  for  that  seat  or 
office.^  For  example,  for  many 
candidates  for  the  House  of 
Representatives,  the  2004  election  cycle 
begins  the  day  after  the  general  election 
in  2002  and  ends  on  the  day  of  the 
general  election  in  2004.  Please  note 
that  the  length  of  the  election  cycle 
varies  depending  on  the  office  sought. 
The  election  cycle  is  two  years  for 
candidates  for  the  House  of 
Representatives,  six  years  for  Senate 
candidates  and  four  years  for 
Presidential  candidates. 

For  purposes  of  the  contribution 
limits  of  2  U.S.C.  441a  and  11  CFR  110.1 
and  110.2,  contributions  to  candidates 
and  their  authorized  committees  are 
aggregated  on  per  election  basis. 
Contribution  aggregation  regulations  at 
11  CFR  110.1  and  110.2  state  that  post- 
election contributions  can  only  be  made 
to  the  extent  the  recipient  political 
committee  has  net  debts  outstanding, 
and  these  contributions  must  be 
properly  designated  for  the  previous 
election.  11  CFR  110.1(b)(3)(i)  and 
110.2(b)(3)(i).  Those  regulations  further 
require  that  any  undesignated  post- 
election contributions  be  applied  to  the 
donor's  contribution  limit  for  the  next 
election  in  which  the  recipient  will  be 
a  candidate.  In  FEC  v.  Haley.^  the  Ninth 
Circuit  Court  of  Appeals  upheld  the 
Commission's  aggregation  regulations  at 
11  CFR  110.1.  ruling  that  post-election 
loan  guarantees  for  a  loan  used  to  retire 
general-election  debt  were  contributions 
subject  to  the  limits  and  aggregation 
rules  in  Part  110  of  11  CFR." 

In  addition  to  the  proposed  rules,  the 
NPRM  also  offered  two  alternatives 
approaches  to  defining  election  cycle, 
neither  of  which  was  included  in  the 
proposed  rules. 


*  Please  note  that  in  the  case  of  a  runoff  election 
after  the  general  election,  the  election  cycle  would 
end  on  the  day  of  the  runoff  election.  Advisory 
Opinions  1993-2  and  1983-16. 

«852F.2d  1111  (1988). 

'  At  the  time  of  the  Haley  loan  guarantees  in  1983, 
11  CFR  110.1  stated  that  properly  designated  post- 
primary contributions  were  allowed  only  to  the 
extent  that  the  recipient  committee  had  net  debts 
outstanding.  AO  1977-24  interpreted  these  rules  to 
apply  also  to  post-general  election  contributions. 
The  regulations  were  clarified  in  a  1987 
rulemaking.  See  Explanation  and  lustification  for 
Rules  on  Contributions  by  persons  other  than 
multicandidate  committees.  52  FR  761  (January  9, 
1987). 


Alternative  1 .  The  first  alternative  was 
to  add  a  new  paragraph  (c)  toll  CFR 
104.1  stating  that  for  reporting  purposes 
only,  authorized  committees  shall  begin 
the  "election  cycle"  on  January  1  of  the 
year  following  the  general  election  for  a 
seat  or  office  and  shall  end  the  election 
cycle  on  December  31  of  the  calendar 
year  in  which  the  next  general  election 
for  that  seat  or  office  is  held  (e.g., 
January  1,  2003,  to  December  31,  2004, 
for  House  candidates).  This  approach 
has  the  advantage  of  causing  less  change 
to  reporting  practices  and  avoiding  the 
need  to  include  election-cycle-to-date 
figures  for  two  different  election  cycles 
in  post-general  election  reports  (or  year- 
end  reports  where  no  post-general 
report  is  filed).  While  the  Commission 
recognizes  that  advantage,  it  is  not 
adopting  this  alternative  because  it 
creates  a  greater  discrepancy  in  the 
contribution  totals  reported  for  the 
election  cycle  and  the  contribution 
totals  that  actually  accrue  to  the  election 
just  held.  Under  this  alternative, 
undesignated  contributions  received 
after  the  general  election  but  before 
January  1  of  the  following  year  are 
reported  in  the  election  cycle  to  date 
totals  for  the  general  election  that  was 
just  held,  even  though  these 
contributions  count  toward  the 
contribution  limits  for  the  next  election. 
Additionally,  this  approach  introduces  a 
definition  of  election  cycle  into  the 
regulations  that  is  different  than  the  one 
in  11  CFR  100.3(b),  which  relates  to 
determining  whether  an  individual  is  a 
candidate.  The  Commission  received  no 
comments  on  this  alternative. 

Alternative  2.  Under  the  second 
alternative  approach,  for  both  reporting 
and  contribtrtion  limit  purposes, 
authorized  committees  would  begin  the 
election  cycle  on  the  twenty-first  day 
after  the  general  election  for  the  seat  or 
office  the  candidate  is  seeking  (the  day 
after  the  end  of  the  post-general  election 
reporting  period)  and  end  the  election 
cycle  on  the  twentieth  day  after  the  next 
general  election  for  the  seat  or  office  the 
candidate  is  seeking  (the  day  the  post- 
general  reporting  period  ends  for  that 
election).  Under  this  alternative,  both  11 
CFR  100.3(b)  (election  cycle  definition) 
and  11  CFR  104.3  (reporting)  would 
need  to  be  amended.  In  addition,  the 
contribution  limit  regulations  at  11  CFR 
110.1  and  110.2  would  need  to  be 
changed  to  modify  the  attribution  date 
of  undesignated  contributions  for  a 
general  election  from  election  day  to  the 
twentieth  day  after  the  election. 

Under  this  approach,  the  post-general 
election  report  covers  only  one  election 
cycle.  Nevertheless,  for  candidates  who 
do  not  participate  in  the  general  election 
(and  therefore  who  do  not  file  a  post- 


general  election  report),  the  year-end 
report  covers  activity  occurring  both 
before  the  twentieth  day  after  the 
election  and  after  the  twentieth  day,  and 
thus,  spans  two  election  cycles. 

The  Commission  did  not  adopt 
Alternative  2  because  it  believes 
Congress  did  not  intend  to  amend  the 
contribution  aggregation  rules.  Section 
641  of  Public  Law  106-58  amended 
only  2  U.S.C.  434(b),  "Contents  or 
Reports."  There  is  no  evidence,  either 
on  the  face  of  the  statute  or  in  its 
legislative  history,  indicating 
Congressional  intent  to  alter  the  current 
regulations  upheld  in  Haley  (see 
discussion,  supra)  that  contributions 
aggregate  as  of  the  date  of  the  election. 
The  Commission  has  concluded  that  the 
legislative  intent  was  simply  to  change 
the  basis  for  the  contents  of  reports  by 
authorized  committees  to  provide  better 
disclosure  of  financial  activity  from  the 
beginning  of  the  campaign  to  date. 
While  neither  Haley  nor  the  lack  of 
Congressional  direction  would  prohibit 
the  Commission  fi-om  revising  its 
contribution  aggregation  rules,  the 
Commission  has  concluded  that  it  is 
unnecessary  and  undesirable  to  alter 
those  settled  rules  in  this  rulemaking. 
The  Commission  received  no  comments 
on  this  alternative. 

Changes  to  FEC  Forms  3  and  3P 

The  Commission  recognizes  that  the 
1999  amendment  to  the  FECA  and  the 
new  regulations  will  necessitate  several 
changes  to  both  the  paper  and  electronic 
FEC  Form  3  (used  by  House  and  Senate 
candidates'  authorized  committees  to 
report  receipts  and  disbursements)  and 
FEC  Form  3P  (used  by  Presidential 
candidates'  authorized  committees  to 
report  receipts  and  disbursements). 
While  most  of  the  changes  to  the  forms 
will  consist  of  renaming  headings  and 
redrafting  certain  instructions.  Forms  3 
and  3P  for  the  post-general  election 
report  (and  the  year-end  report,  if  no 
post-general  election  report  was  filed) 
will  have  to  be  substantively  changed. 
Section  434(a)(2)(A)(ii)  of  the  FECA  and 
11  CFR  104.5  require  that  political 
committees  file  post-general  election 
reports  covering  the  period  from  the 
19th  day  before  the  general  election  to 
the  twentieth  day  after  the  general 
election.  Thus,  the  post-general  election 
covers  two  election  cycles.  Similarly, 
two  election  cycles  will  be  covered  in 
the  year-end  report  for  candidates  who 
did  not  participate  in  the  most  recent 
general  election  (and  therefore  did  not 
file  a  post-general  election  report).  The 
Commission  sought  comments  as  to  the 
simplest  and  easiest  way  for  political 
committees  to  report  separately  the 
financial  activity  for  each  cycle,  given 
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the  current 


that  the  activity  occurred  within  the 
time  period  covered  by  the  post-general 
election  report  or  year-end  report.  The 
Commission  received  no  comments  on 
this  issue.  The  Commission  expects  to 
transmit  revised  forms  to  Congress  later 
this  year. 

Certification  of\o  FfTec  t  Pursuanf  to  5 
U.S.C.  605(bJ  iRegulal(ir\  Hexibility 

These  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  only  small  entities  subject  to  these 
regulations  are  candidates  for  Federed 
office  and  their  authorized  committees. 
The  rules  implement  statutory  reporting 
requirements  that  Congress  enacted  to 
reduce  inadvertent  violations  of  the 
contribution  limits.  Therefore,  there  will 
be  no  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  11  CFR  Part  104 

Campaign  funds,  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A,  chapter  I  of 
tide  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(1),  431(8).  431(9). 
432(i),  434,  438(a)(8),  438(5),  439a. 

2.  Section  104.3  is  amended  by 
revising  paragraph  (a)  introductory  text, 
paragraph  (a)(3)  introductory  text, 
paragraph  (a)(4)  introductory  text, 
paragraphs  (a)(4)(i),  (v)  and  (vi), 
paragraph  (b)  introductory  text, 
paragraph  (b)(2)  introductory  text, 
paragraphs  (b)(4)(i)  and  (vi),  paragraph 
(c)  introductory  text,  and  paragraph  (i), 
and  by  adding  paragraph  (k)  to  read  as 
follows: 


§104.3     Contents  of  reports  (2 

did* hi    d^Pa^ 


use 


434(b),  439a) 

(a)  Reporting  of  Receipts.  Each  report 
filed  under  §  104.1  shall  disclose  the 
total  amount  of  receipts  for  the  reporting 
period  and  for  the  calendar  year  (or  for 
the  election  cycle,  in  the  case  of  an 
authorized  committee)  and  shall 
disclose  the  information  set  forth  at 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section.  The  first  report  filed  by  a 
political  committee  shall  also  include 
all  amounts  received  prior  to  becoming 
a  political  committee  under  §  100.5  of 
this  chapter,  even  if  such  amoimts  were 


not  received  during  the  cvirrent 
reporting  period. 

***** 

(3)  Categories  of  receipts  for 
authorized  committees.  An  authorized 
committee  of  a  candidate  for  Federal 
office  shall  report  the  total  amount  of 
receipts  received  during  the  reporting 
period  and,  except  for  itemized  and 
unitemized  breakdowns,  during  the 
election  cycle  in  each  of  the  following 
categories: 
***** 

(4)  Itemization  of  receipts  for  all 
political  committees  including 
authorized  and  unauthorized 
committees.  The  identification  (as 
defined  at  §  100.12  of  this  chapter)  of 
each  contributor  and  the  aggregate  year- 
to-date  (or  aggregate  election-cycle-to- 
date,  in  the  case  of  an  authorized 
committee)  total  for  such  contributor  in 
each  of  the  following  categories  shall  be 
reported. 

(i)  Each  person,  other  than  any 
political  committee,  who  makes  a 
contribution  to  the  reporting  political 
committee  dvuing  the  reporting  period, 
whose  contribution  or  contributions 
aggregate  in  excess  of  $200  per  calendar 
year  (or  per  election  cycle  in  the  case  of 
an  authorized  committee),  together  with 
the  date  of  receipt  and  amount  of  any 
such  contributions,  except  that  the 
reporting  political  committee  may  elect 
to  report  such  information  for 
contributors  of  lesser  amount(s)  on  a 
separate  schedule; 
***** 

(v)  Each  person  who  provides  a 
rebate,  refund  or  other  offset  to 
operating  expenditures  to  the  reporting 
political  committee  in  an  aggregate 
amount  or  value  in  excess  of  $200 
within  the  calendar  year  (or  within  the 
election  cycle,  in  the  case  of  an 
authorized  committee),  together  with 
the  date  and  amoimt  of  any  such 
receipt;  and 

(vi)  Each  person  who  provides  any 
dividend,  interest,  or  other  receipt  to  the 
reporting  political  committee  in  an 
aggregate  value  or  amount  in  excess  of 
$200  within  the  calendar  year  (or  within 
the  election  cycle,  in  the  case  of  an 
authorized  committee),  together  with 
the  date  and  amount  of  any  such 
receipt. 

(b)  Reporting  of  disbursements.  Each 
report  filed  imder  §  104.1  shall  disclose 
the  total  amount  of  all  disbiusements  for 
the  reporting  period  and  for  the 
calendar  year  (or  for  the  election  cycle, 
in  the  case  of  an  authorized  committees) 
and  shall  disclose  the  information  set 
forth  at  paragraphs  (b)(1)  through  (b)(4) 
of  this  section.  The  first  report  filed  by 
a  political  committee  shall  also  include 


all  amounts  disbiu'sed  prior  to  becoming 
a  political  committee  under  §  100.5  of 
this  chapter,  even  if  such  amounts  were 
not  disbursed  during  the  current 
reporting  period. 
***** 

(2)  Categories  of  disbursements  for 
authorized  committees.  An  authorized 
committee  of  a  candidate  for  Federal 
office  shall  report  the  total  amount  of 
disbursements  made  during  the 
reporting  period  and,  except  for 
itemized  and  unitemized  breakdowns, 
during  the  election  cycle  in  each  of  the 
following  categories: 
***** 

(4)  *    *    * 

(i)  Each  person  to  whom  an 
expenditure  in  an  aggregate  amoiuit  or 
value  in  excess  of  $200  within  the 
election  cycle  is  made  by  the  reporting 
authorized  committee  to  meet  the 
authorized  committee's  operating 
expenses,  together  with  the  date, 
amount  and  piu-pose  of  each 
expenditure. 
***** 

(vi)  Each  person  who  has  received  any 
disbursement(s)  not  otherwise  disclosed 
under  paragraph  (b)(4)  of  this  section  to 
whom  the  aggregate  amount  or  value  of 
such  disbursements  exceeds  $200 
within  the  election  cycle,  together  with 
the  date,  amount,  and  piupose  of  any 
such  disbursement. 

(c)  Summary  of  contributions  and 
operating  expenditures.  Each  report 
filed  pursuant  to  §  104.1  shall  disclose 
for  both  the  reporting  period  and  the 
calendar  year  (or  the  election  cycle,  in 
the  case  of  the  authorized  committee): 
***** 

(i)  Cumulative  reports.  The  reports 
required  to  be  filed  tmder  §  104.5  shall 
be  cumulative  for  the  calendar  year  (or 
for  the  election  cycle,  in  the  case  of  an 
authorized  committee)  to  which  they 
relate,  but  if  there  has  been  no  change 
in  a  category  reported  in  a  previous 
report  during  that  year  (or  during  that 
election  cycle,  in  the  case  of  an 
authorized  committee),  only  the  amount 
thereof  need  be  carried  forward. 
***** 

(k)  Reporting  Election  Cycle  Activity 
Occurring  Prior  to  January  1,  2001.  The 
aggregate  of  each  category  of  receipt 
listed  in  paragraph  (a)(3)  of  this  section, 
except  those  in  paragraphs  (a)(3)(i)(A) 
and  (B)  of  this  section,  and  for  each 
category  of  disbursement  listed  in 
paragraph  (b)(2)  of  this  section  shall 
include  amounts  received  or  disbursed 
on  or  after  the  day  after  the  last  general 
election  for  the  seat  or  office  for  which 
the  candidate  is  running  through 
December  31,  2000. 


i 
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3.  Section  104.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  fb),  paragraph  (b)(1)  and  the 
first  sentence  of  paragraph  (b)(2)  to  read 
as  follows: 

§  1 04.7    Best  efforts  (2  U.S.C.  432(i)). 

*         *  ■  «         * 

(b)  With  regard  to  reporting  the 
identification  as  defined  at  11  CFR 
100.12  of  each  person  whose 
contribution(s)  to  the  political 
committee  and  its  affiliated  political 
committees  aggregate  in  excess  of  $200 
in  a  calendeir  year  (or  in  an  election 
cycle  in  the  case  of  an  authorized 
committee)  (pursuant  to  11  CFR 
104.3(a)(4)),  the  treasurer  and  the 
political  committee  will  only  be  deemed 
to  have  exercised  best  efforts  to  obtain, 
maintain  and  report  the  required 
information  if: 

(l)(i)  All  written  solicitations  for 
contributions  include  a  clear  request  for 
the  contributor's  full  name,  mailing 
address,  occupation  and  name  of 
employer,  and  include  an  accurate 
statement  of  Federal  law  regarding  the 
collection  and  reporting  of  individual 
contributor  identifications. 

(A)  The  following  are  examples  of 
acceptable  statements  for  unauthorized 
committees,  but  are  not  the  only 
allowable  statements:  "Federal  law 
requires  us  to  use  our  best  efforts  to 
collect  and  report  the  name,  mailing 
address,  occupation  and  name  of 
employer  of  individuals  whose 
contributions  exceed  $200  in  a  calendar 
year;"  and  "To  comply  with  Federal 
law,  we  must  use  best  efforts  to  obtain, 
maintain,  and  submit  the  name,  mailing 
address,  occupation  and  name  of 
employer  of  individuals  whose 
contributions  exceed  $200  per  calendar 
year." 

(B)  The  following  are  examples  of 
acceptable  statements  for  authorized 
committees,  but  are  not  the  only 
allowable  statements:  "Federal  law 
requires  us  to  use  our  best  efforts  to 
collect  and  report  the  name,  mailing 
address,  occupation  and  name  of 
employer  of  individuals  whose 
contributions  exceed  $200  in  an  election 
cycle;"  and  "To  comply  with  Federal 
law,  we  must  use  best  efforts  to  obtain, 
maintain,  and  submit  the  name,  mailing 
address,  occupation  and  name  of 
employer  of  individuals  whose 
contributions  exceed  $200  per  election 
cycle." 

(ii)  The  request  and  statement  shall 
appear  in  a  clear  and  conspicuous 
manner  on  any  response  material 
included  in  a  solicitation.  The  request 
and  statement  are  not  clear  and 
conspicuous  if  they  are  in  small  type  in 
comparison  to  the  solicitation  and 


response  materials,  or  if  the  printing  is 
difficult  to  read  or  if  the  placement  is 
easily  overlooked. 

(2)  For  each  contribution  received 
aggregating  in  excess  of  $200  per 
calendar  year  (or  per  election  cycle,  in 
th^  case  of  an  authorized  committee) 
which  lacks  required  contributor 
information,  such  as  the  contributor's 
full  name,  mailing  address,  occupation 
or  name  of  employer,  the  treasurer 
makes  at  least  one  effort  after  the  receipt 
of  the  contribution  to  obtain  the  missing 
information.  *   *   * 
***** 

4.  Section  104.8  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  1 04.8    Uniform  reporting  of  receipts. 

(a)  A  reporting  political  committee 
shall  disclose  the  identification  of  each 
individual  who  contributes  an  amount 
in  excess  of  $200  to  the  political 
committee's  federal  account(s).  This 
identification  shall  include  the 
individual's  name,  mailing  address, 
occupation,  the  name  of  his  or  her 
employer,  if  any,  and  the  date  of  receipt 
and  amount  of  any  such  contribution.  If 
an  individual  contributor's  name  is 
known  to  have  changed  since  an  earlier 
contribution  reported  during  the 
calendar  year  (or  during  the  election 
cycle,  in  the  case  of  an  authorized 
committee),  the  exact  name  or  address 
previously  used  shall  be  noted  with  the 
first  reported  contribution  from  that 
contributor  subsequent  to  the  name 
change. 

fb)  In  each  case  where  a  contribution 
received  from  an  individual  in  a 
reporting  period  is  added  to  previously 
unitemized  contributions  from  the  same 
individual  and  the  aggregate  exceeds 
$200  in  a  calendar  year  (or  in  an 
election  cycle,  in  the  case  of  an 
authorized  committee)  the  reporting 
political  committee  shall  disclose  the 
identification  of  such  individual  along 
with  the  date  of  receipt  and  amount  of 
any  such  contribution.  *  *  * 
***** 

5.  Section  104.9  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§104.9     Uniform  reporting  of 
disbursements 

(a)  Political  committees  shall  report 
the  full  name  and  mailing  address  of 
each  person  to  whom  an  expenditure  in 
an  aggregate  amount  or  value  in  excess 
of  $200  within  the  calendar  year  (or 
within  the  election  cycle,  in  the  case  of 
cm  authorized  committee)  is  made  from 
the  reporting  political  committee's 


federal  account(s),  together  with  the 
date,  amount  and  purpose  of  such 
expenditure,  in  accordcUice  with 
paragraph  (b)  of  this  section.  As  used  in 
this  section,  purpose  means  a  brief 
statement  or  description  as  to  the 
reasons  for  the  expenditiu-e.  See  11  CFR 
104.3(b)(3){i)(A). 

(b)  In  each  case  when  an  expenditure 
made  to  a  recipient  in  a  reporting  period 
is  added  to  previously  imitemized 
expenditures  to  the  same  recipient  and 
the  total  exceeds  $200  for  the  calendar 
year  (or  for  the  election  cycle,  in  the 
case  of  an  authorized  committee),  the 
reporting  political  committee  shall 
disclose  the  recipient's  full  name  and 
mailing  address  on  the  prescribed 
reporting  forms,  together  with  the  date, 
amount  and  purpose  of  such 
expenditure.  As  used  in  this  section, 
purpose  means  a  brief  statement  or 
description  as  to  the  reason  for  the 
disbursement  as  defined  at  11  CFR 
104.3(b)(3)(i)(A). 
***** 

Dated:  July  6.  2000. 

Danny  L.  McDonald, 

V ice-Chairman,  Federal  Election 
Commission. 

[FR  Doc.  00-17486  Filed  7-10-00;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 
Business  Loan  Program 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTKDN:  Final  rule. 

SUMMARY:  In  this  Final  Rule  a  Certified 
Development  Company  (CDC)  will  be 
permitted  to  apply  to  have  an  area  of 
operations  that  goes  beyond  its  state  of 
incorporation,  and  beyond  a  local 
economic  area  in  an  adjacent  state,  into 
a  contiguous  state  to  its  state  of 
incorporation.  This  amendment 
includes  specific  additional 
membership,  loan  committee,  and  board 
requirements.  Also  in  the  Final  Rule,  for 
counties  with  a  population  of  100,000  or 
more  that  have  an  existing  CDC  that  is 
adequately  serving  the  county,  an 
application  from  a  new  or  expanding 
CDC  will  be  permitted  for  that  same 
county  if  the  existing  CDC  has  no 
objection.  In  addition,  the  Final  Rule 
allows  a  CDC  to  contract  out 
management  and  staff  under  specified 
circumstances.  The  changes 
implemented  by  this  Final  Rule  seek  to 
enhance  competition  and  improve  the 
effectiveness  of  the  CDC  program. 
DATES:  Effective:  August  10.  2000. 


FOR  FURTHE 
Hepler,  20; 
SUPPLEMEN 
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FOR  FURTHER  INFORMATION  CONTACT:  Gail 

Hpplpr,  :i{)2-2U5-h4MO 
SUPPLEMENTARY  INFORMATION: 

1.  CDC  Area  of  Operations 

The  proposed  amendments  to 
§  120.802,  §  120.810,  §  120.822(b), 
§  120.823(b).  §  120.835,  and  §  120.837  in 
the  Proposed  Rule  relate  to  the  issue  of 
where  a  CDC  may  operate.  Public  Law 
85-699  published  August  21,  1958 
enacted  Title  V  of  the  Small  Business 
Investment  Act  of  1958  ("Act") — Loans 
to  State  and  Local  Development 
Companies  ("Pub.  L.  85-699").  In  the 
Proposed  Rule.  SBA  set  forth  its 
understanding  that  Pub.  L.  85-699 
authorized  SBA  to  assist  development 
companies  that  are  (1)  principally 
composed  of  and  controlled  by  persons 
residing  or  doing  business  in  that 
community  and  (2)  formed  for  the 
purpose  of  furthering  economic 
development  in  the  community.  The 
Proposed  Rule  also  noted  that  when  the 
§  503  Development  Company  Loan 
Program  was  authorized  in  1980,  its 
purpose  was  to  provide  financing 
through  corporations  "formed  by  local 
citizens  whose  primary  purpose  is  to 
improve  fhei'r  community's  economy." 
(Emphasis  added.  Legislative  History, 
Pub.  L.  100-590,  p.  22.)  Aware  that  this 
concept  of  local  citizens  working  to 
develop  and  improve  their  local 
economy  is  a  fundamental  aspect  of 
SBA's  Development  Company  Loan 
Program  ("504  Program"),  SBA 
attempted  in  the  Proposed  Rule  to 
balance  this  fundamental  principle  of 
local  economic  development  with  SBA's 
goal  of  increasing  the  availability  of  504 
lending  to  small  businesses  across  the 
coimtry.  The  Small  Business  Investment 
Act,  section  504,  authorized  the  private 
sale  of  CDC  debentures  to  fund  CDC 
loans.  The  program  is  now  traditionally 
referred  to  as  the  504  program. 

a.  Adequately  Served  Counties 

In  the  Proposed  Rule,  SBA  proposed 
to  allow  an  applicant  CDC  (§  120.810)  or 
existing  CDC  (§  120.835)  to  apply  to 
operate  in  a  county  within  its  State  of 
incorporation  even  if  that  county  is 
currently  being  "adequately  served"  (as 
defined  by  SBA)  by  another  CDC,  if  that 
county  has  a  population  of  100,000  or 
more  and  only  one  CDC  incorporated  in 
that  State  includes  that  county  in  its 
Area  of  Operations.  SBA  stated  in  the 
Proposed  Rule  that,  "this  will  give  small 
businesses  more  choices."  In  this  Final 
Rule.  SBA  retains  the  conditions  set 
forth  in  the  Proposed  Rule  and,  for  the 
reasons  set  forth  below,  adds  the 
condition  that  the  CDC  that  includes  the 
county  in  its  Area  of  Operations  submit 
a  statement  of  no  objection. 


Several  commentors  supported 
competition  among  CDCs.  A  typical 
supporting  comment  read:  "Because  we 
are  focused  on  the  end  customer  (i.e., 
the  citizens  of  our  member 
communities)  we  believe  he  will  only  be 
aided  by  a  higher  level  of  competition — 
whether  because  it  makes  us  sharper 
and  more  innovative,  or  because  Uiere  is 
greater  exposure  for  the  504  program, 
resulting  in  more  loans  made  to  more 
borrowers."  A  few  commentors  noted 
that  competition  in  overlapping  Areas  of 
Operations  has  already  been  successful 
in  their  areas:  "Competition  is  good  for 
the  504  Loan  Program  *   *   * 
competition  stimulated  activity,  service 
to  the  community  and  enhancement  of 
the  504  Loan  Program." 

On  the  other  hand,  more  than  three- 
quarters  of  the  commentors  were 
opposed  to  the  Proposed  Rule  for 
several  reasons.  Many  commentors  were 
concerned  that  competition  in  the  more 
densely  populated  counties  of  a  CDCs 
Area  of  Operations  would  affect  the 
CDCs  ability  to  do  projects  in  more 
rural  counties.  One  commentor  stated: 
"I  am  concerned  that  this  proposed 
regulation  would  have  the  opposite 
effect  of  that  intended.  Allowing  CDCs 
to  form  in  counties  that  are  already 
being  adequately  serviced  would 
encourage  participation  in  those  areas 
that  offer  a  high  probability  of  success, 
while  leaving  the  'Rural,'  'Less-Growth' 
areas  unattended.  In  fact,  an  existing 
CDC  may  be  potentially  forced  to  reduce 
its  focus  from  the  rural  areas  of  its 
territory,  to  those  areas  attractive  to  a 
start-up  CDC  *  *   *.  The  National 
Association  of  Development  Companies 
(NADCO),  the  CDC  industry  trade 
association,  commented  that  "we  are 
deeply  concerned  that  the  Proposed 
Rule  wall  foster  a  high  level  of  CDC 
competition  in  areas  of  high  small 
business  density,  to  the  detriment  of 
nual  areas  where  it  might  be  difficult  to 
make  and  service  504  loans." 

Another  concern  expressed  by  several 
commentors  was  that  increased 
competition  might  burden  or  reduce  a 
small  CDCs  cash  flow  thus  hurting  its 
ability  to  cover  its  expenses  related  to 
504  loans.  One  commentor  stated:  "It 
takes  a  population  base  of  several 
hundred  thousand  to  produce  sufficient 
revenue  for  a  CDC  to  be  self-sustaining. 
What  is  being  proposed  will  ultimately 
weaken  existing  CDCs  and  result  in 
cutting  services  and  assistance  to  (small 
businesses)  as  CDCs  try  to  cut  expenses 
due  to  less  revenue."  Several 
commenters  stated  that  many  CDCs 
depend  on  the  cashflow  of  the  504  loan 
program  to  subsidize  other  local 
economic  activities,  such  as 
participation  in  the  microloan  program 


or  the  provision  of  a  revolving  line  of 
credit  program.  These  commentors 
indicated  their  beliefs  that  a  CDC 
approved  to  expand  into  an  adequately 
served  county  would  not  reinvest  in  the 
local  community.  "Our  concern  is  that 
another  CDC  operating  in  our 
community  would  not  be  reinvesting  in 
our  commiuiity,  but  taking  the  fee 
income  generated  and  spending  it  on 
marketing  and  salaries  instead  of  the 
businesses  that  are  in  (the  county]." 

Many  commentors  used  the  term 
"cherry-picking"  to  describe  the  effect 
of  allowdng  other  CDCs  to  compete  in 
the  more  lucrative  markets:  "Market 
forces  will  lead  the  larger,  more  urban 
CDCs  to  'cherry  pick'  the  more  lucrative 
projects  fitjm  larger  companies  who 
require  a  lower  level  of  service  and 
assistance.  Organizations  such  as  ours 
use  the  returns  from  the  occasional  large 
debentures  to  subsidize  the  higher  costs 
of  providing  service  to  smaU,  needier 
borrowers  *   *  •  it  would  be  extremely 
damaging  to  the  cause  of  competition  in 
the  504  loan  program  if  the  large  CDCs 
were  ever  able  to  invade  the  territory  of 
performing  small  CDCs.  Many  of  the 
small  rural  performing  CDCs  just  barely 
bring  in  enough  revenue  to  support  our 
small  staffs,  and  a  "cherry  picking' 
statewide  [CDC]  would  eventually  be 
able  to  rob  many  of  us  of  the  ability  to 
operate.  The  result  would  be  to  decrease 
competition  rather  than  an  increase." 

The  comments  made  it  clear  to  SBA 
that  concerns  that  competition  will  hurt 
a  CDCs  ability  to  promote  economic 
development  in  less  densely  populated 
counties  should  be  further  considered. 
The  comments  indicated  that  many 
CDCs  subsidize  their  rural  economic 
development  efforts  with  the  servicing 
fees  generated  by  504  loans  made  in  the 
more  densely  populated  counties.  The 
comments  also  indicated  that  this 
subsidization  would  be  frustrated  by  the 
loss  of  revenue  caused  by  increased 
competition  in  the  more  densely 
populated  counties.  In  addition,  CDCs 
would  be  inspired  to  "cherry  pick"  or 
seek  counties  with  high  small  business 
density  to  gain  more  fee  income.  The 
result  would  likely  be  a  general  shift  of 
CDC  resources  and  focus  on  high- 
density  counties  at  the  expense  of  more 
rural  counties. 

SBA  remains  committed  to  the 
concept  of  expanding  local  economic 
development  through  increased 
competition  in  the  504  program.  The 
commentors  raised  legitimate  concerns 
but  did  not  provide  enough  evidence  or 
other  support  for  SBA  to  totally  accept 
their  assessment  of  the  negative  impact 
competition  would  have  on  CDC 
operations.  However,  the  negative 
predictions  by  the  commentors  raised 
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additional  issues  that  require  further 
consideration  as  SBA  seeks  to  increase 
competition  in  the  504  program.  For 
example,  it  is  a  reasonable  assertion  that 
the  drain  in  resources  and  possible  loss 
of  loan  volume  caused  by  competition 
in  counties  with  high  small  business 
density  could  hinder  a  CDC's  efforts  to 
serve  rural  counties.  The  question  is 
whether,  and  to  what  degree,  this  really 
will  happen.  SBA  believes  the  best  way 
to  respect  the  concerns  of  the 
commentors  while  remaining 
committed  to  increasing  competition  is 
to  approach  increasing  competition  in 
two  phases.  The  first  phase  will  be 
implemented  by  this  Final  Rule.  By  this 
Rule,  SBA  will  adopt  a  policy  allowing 
an  applicant  or  expanding  CDC  to  apply 
to  serve  a  county  with  a  population  of 
100.000  or  more  if: 

•  The  county  is  part  of  the  Area  of 
Operations  of  only  one  CDC; 

•  The  coimty  has  not  become  part  of 
another  CDC's  Area  of  Operations 
within  the  past  24  months; 

•  The  applicant  CDC  is  incorporated 
in  the  State  where  the  county  is  located; 
and 

•  The  CDC  that  includes  the  county 
in  its  Area  of  Operations  submits  a 
statement  of  no  objection. 

SBA  added  in  this  Final  Rule  the 
requirement  that  the  CDC  already 
serving  the  county  submit  a  statement  of 
no  objection  so  that  such  CDC  could 
oppose  competition  in  the  area  if  such 
competition  would  cause  a  negative 
impact  on  the  original  CDC's  economic 
development  efforts.  SBA  added  this 
requirement  because  we  believe  there  is 
merit  to  the  concerns  that  competition 
may,  in  some  circumstances,  hinder  the 
original  CDC's  economic  development 
efforts.  So,  at  this  time,  SBA  will  give 
CDCs  the  opportunity  to  draw  on  their 
knowledge  of  their  markets  and 
operations  to  assess  whether 
competition  will  hurt  their  economic 
development  efforts.  It  has  been  SBA's 
experience  that  a  CDC  will  not  object  to 
the  introduction  of  competition  when  it 
will  help  serve  the  local  commmiity  in 
ways  that  the  existing  CDC  is  not  able 
to  do  and  will  not  be  coiuiterproductive 
to  the  CDC's  ability  to  meet  its  local 
economic  objectives. 

The  second  step  that  SBA  will  take  to 
increase  competition  in  the  504  program 
will  be  its  publication  of  an  Advanced 
Notice  of  Proposed  Rulemaking 
("ANPR")  specifically  soliciting 
comments  on  some  of  the  concerns 
regarding  competition  raised  in 
response  to  the  Proposed  Rule.  This 
Ar>n'R  will  be  published  shortly  and 
will  give  SBA  the  opportunity  to  further 
consider  the  issue  of  competition  as 
well  as  other  504  program  issues. 


b.  Multi-State  Expansions 

When  Title  V  of  the  Small  Business 
Investment  Act  of  1958 — Loans  to  State 
and  Local  Development  Companies — 
was  enacted  by  Public  Law  85-699  on 
August  21,  1958,  it  defined  a 
Development  Company  as  "an 
enterprise  *   *   *  formed  for  the  purpose 
of  furthering  economic  development  of 
its  commimity  and  environs,  and  with 
authority  to  promote  and  assist  the 
growth  and  development  of  small- 
business  concerns  in  the  areas  covered 
by  their  operations  *   *   *  A  local 
development  company  is  a  corporation 
chartered  under  any  applicable  State 
corporation  law  to  operate  in  a  specified 
area  within  a  State  *   *   *  A  local 
development  company  shall  be 
principally  composed  of  and  controlled 
by  persons  residing  or  doing  business  in 
the  locality  *   *   *"  (13  CFR  part  108, 
section  2,  as  of  January  1,  1967). 

When  the  §  503  Development 
Company  Loan  Program  was  authorized 
in  1980,  its  purpose  was  to  provide 
financing  through  corporations  "formed 
by  local  citizens  whose  primary  purpose 
is  to  improve  their  community's 
economy.  They  assist  in  the  planned 
economic  growth  of  the  community  by 
promoting  and  assisting  the 
development  of  small  business  concerns 
in  their  area."  (Legislative  History,  Pub. 
L.  100-590,  p.  22)  It  continues,  "to 
qualify  for  this  program,  a  development 
company  must  be  chartered  in  the  State 
where  it  intends  to  operate  *   •   *"  (/d. 
at  23)). 

Since  the  inception  of  the  504 
Program,  no  CDC  has  been  certified  to 
operate  permanently  in  more  than  one 
State,  except  for  a  relatively  few 
circumstances  when  the  CDC's 
operations  crossed  state  lines,  but  only 
to  the  extent  that  the  area  was 
determined  to  be  a  Local  Economic 
Area.  Regulations  published  on  August 
10,  1982,  permitted  a  CDC  to  operate 
within  two  States  if  "(i)  a  State  line 
bisects  a  city,  in  which  case  the  503 
company  may  operate  city-wide  or  (ii) 
the  503  company  has  obtained  prior 
written  approval  to  operate  within  a 
contiguous  economic  area,  as 
determined  by  SBA,  which  crosses  a 
State  line."  Since  this  regulation  was 
published,  of  the  approximately  270 
active  CDCs,  only  nine  have  applied  for 
and  been  approved  by  SBA  to  have  their 
permanent  Areas  of  Operations  cross 
State  lines  to  include  a  contiguous  bi- 
sected local  economic  area.  Ciurently, 
the  permanent  Area  of  Operations  of  all 
the  other  CDCs  are  within  their  State  of 
incorporation. 

There  still  remain  substantial 
numbers  of  under-served  counties.  And, 


a  few  CDCs  proposed  to  expand  their 
Areas  of-Operations  beyond  their  States 
of  incorporation  and  beyond  contiguous 
bi-sected  local  economic  areas  to 
include  some  of  these  under-served 
counties.  To  address  these  issues,  and  to 
achieve  the  goal  of  stimulating  504 
lending  activity  in  underserved  areas, 
SBA  proposed  to  permit  out-of-state 
CDCs  (Multi-State  CDCs)  to  apply  to 
cover  such  underserved  areas.  At  the 
same  time,  SBA  designed  the  Proposed 
Rule  to  ensure  that  Multi-State  CDCs 
continue  the  504  Program's  statutory 
intent  that  local  citizens  responsible  for 
assuring  that  the  program  contribute  to 
the  local  economic  development  in  their 
conununities. 

The  many  comments  on  this  part  of 
the  Proposed  Rule  generally  fall  into 
three  categories;  (1)  Those  opposed  to 
Multi-State  CDCs  under  any 
circumstances;  (2)  those  favoring  Multi- 
State  CDCs,  but  critical  of  the  proposed 
organizational  requirements;  and  (3) 
those  supporting  the  strict  controls  SBA 
proposed  on  Multi-State  CDCs  which 
are  designed  to  continue  the  emphasis 
on  local  involvement  and  influence  in 
the  economic  development  of  each 
State.  Approximately  one-quarter  of  the 
comments  were  in  the  second  category 
with  the  large  majority  of  the  comments 
closely  divided  between  the  first  and 
third  categories. 

Commentors  in  the  first  category  did 
not  support  the  concept  of  Multi-State 
CDCs  contained  in  the  Proposed  Rule. 
These  commentors  strongly  disagreed 
with  allowing  CDCs  to  cross  state  lines 
to  serve  underserved  counties. 
Representative  comments  include:  "I 
cannot  see  how  permanent  expansion 
beyond  State  borders  *   *   *  can 
conceivably  result  in  increased  local 
involvement  *  *  *  It  seems  contra- 
intuitive  to  me  *  *  *  "  and  "Creating 
multi-state  CDCs  and  removing  the 
territorial  boundaries  may  in  the  short- 
run  bolster  the  program's  production 
numbers,  but  ultimately  the  overall 
quality  and  integrity  of  the  program  will 
suffer."  Many  of  these  commentors 
believed  that  the  local  citizens  helping 
their  local  economy  principle  would  be 
violated.  One  commentor  stated,  "*   *   * 
the  504  program  is  grounded  in  federal 
legislation  which  mandates  a  strong  role 
for  local  community  involvement  in  the 
loan  making  process  *   *   *  If  non-local 
and  out  of  state  CDCs  have  the  ability 
to  make  and  process  loans,  I  believe  you 
will  lose  the  closeness  and  commiuiity 
involvement  and  you  eventually  will 
end  up  with  a  production  line  lending 
program,  which,  I  believe,  is  contrary  to 
the  program's  intent."  Other 
commentors  believe  that  large  CDCs 
would  develop  and  drive  many  small 
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CDCs  out  of  business:  "*   *   *  the 
growth  of  large  CDCs  will  ultimately 
prove  the  death  knell  of  smaller  CDCs 
that  know  their  local  areas  well  but  do 
not  have  skills  or  capacity  to  overcome 
the  relationships  large  CDCs  can  build 
with  lenders."  (Emphasis  in  the 
original.)  SBA  understands  the  concerns 
but,  at  this  time,  believes  that  the 
increased  program  access  for  small 
businesses,  that  would  result  from 
allowing  out-of-state  CDCs  justifies 
allowing  such  expansions.  However, 
SBA  will  closely  monitor  the  effect  this 
rule  has  on  smaller  CDCs  and  will 
propose  additional  appropriate 
regulatory  changes,  if  necessary. 

The  second  group  of  commentors 
favored  cdlowing  CDCs  to  cover  under- 
served  coimties  outside  of  their  States  of 
incorporation  but  believed  the  proposed 
conditions  were  too  restrictive.  One 
commentor  stated:  "Your  proposal  to 
restrict  the  use  of  funds  earned  by  a 
CDC  to  the  area  in  which  they  were 
realized  is  impractical  and  will  only 
make  expansions  impossible  *  *  *  The 
fluids  of  a  company  are  budgeted  where 
they  are  needed  to  produce  the  most 
product  and  generate  income."  Most  of 
these  comments  were  centered  on  the 
proposed  membership  and  Board 
requirements.  A  representative 
comment  is  the  following:  "We  suggest 
*   *   *  the  membership  requirement  be 
modified  to  reflect  a  total  membership 
proportional  with  the  CDCs  population 
served  in  each  of  its  areas  of 
operations."  Another  commentor  stated 
that  it  opposed  the  requirement  for  a 
"CDC  to  expand  its  Board  of  Directors 
substantially  if  the  CDC  is  authorized  to 
expand  into  a  limited  number  of 
counties  in  a  neighboring  state." 

SBA  seriously  considered  requiring 
proportional  representation  for  both 
CDC  membership  and  Board 
membership  but  ultimately  reasoned 
that  a  Multi-State  CDC  should  meet  the 
same  minimum  local  presence 
requirements  in  each  State  as  any  other 
CDC  incorporated  in  that  State.  The 
current  Board  and  membership 
requirements  in  each  State  are  minimum 
requirements  for  all  CDCs  in  the  State 
irrespective  of  the  size  of  their  Area  of 
Operations.  Thus,  adopting  a 
"proportional"  standard  for  Multi-State 
CDCs  would  mean  that  a  Multi-State 
CDC  with  the  minimum  nmnber  of 
members  would  need  fewer  members  in 
the  State  to  satisfv'  SBA  requirements 
than  a  new  CDC  applying  to  cover  the 
same  area  in  that  same  State.  To  avoid 
these  kinds  of  outcomes,  SBA 
concluded  that  a  Multi-State  CDC 
should  be  required  to  meet  the  same 
membership  and  Board  requirements  a 
new  CDC  would  need  to  meet  if  it 


applied  to  cover  the  under-served 
coimty  or  coimties  in  the  State. 

In  considering  these  comments, 
though,  SBA  has  reconsidered  the 
requirement  for  equal  representation  on 
the  Board  for  each  state  in  which  the 
CDC  is  approved  to  operate  by  SBA.  A 
Multi-State  CDC  must  meet  the 
minimiun  requirement  of  having  a 
Board  of  Directors  comprised  of  at  least 
three  of  the  four  membership  groups 
{government  organizations  responsible 
for  economic  development  in  the  Area 
of  Operations  and  acceptable  to  SBA; 
financial  institutions  that  provide 
commercial  long-term  fixed  asset 
financing  in  the  Area  of  Operations; 
community  organizations  dedicated  to 
economic  development  in  the  Area  of 
Operations;  and  businesses  in  the  Area 
of  Operations)  for  each  State  in  which 
it  operates.  However,  the  Final  Rule  will 
not  require  that  the  Board  composition 
also  be  equally  divided  by  the  number 
of  States  in  which  the  Multi-State  CDC 
operates.  SBA  was  persuaded  that 
maintaining  equal  representation  on  the 
Board  for  each  state  could  be 
impractical  and  overly  burdensome  as 
Directors'  vacancies  were  created  as  a 
result  of  resignations  or  other  reasons. 

Commentors  in  this  group  also 
criticized  other  restrictions  on  Multi- 
State  CDCs  found  in  the  Proposed  Rule. 
A  representative  comment  was  the 
following:  "(The  commentor)  disagrees 
with  the  proposed  regulation  of  not 
counting  Multi-State  CDC  loan 
production  when  SBA  is  considering 
either  a  new  CDC  certification  or  an 
expansion  by  an  existing  CDC 
[incorporated  in  the  state].  In  order  to 
prepare  for  production  in  a  new  market, 
a  Multi-State  CDC  would  be  required  to 
make  a  substantial  commitment  of 
personnel  and  capital.  Allowing  another 
CDC  to  be  approved  while  a  Multi-State 
CDC  is  developing  a  new  territory 
would  serve  as  a  deterrent  for  expansion 
of  services  in  under-served  areas  across 
state  lines."  SBA  considered  these 
comments  and  was  persuaded  that  if 
SBA  required  the  same  membership, 
Board  membership,  and  financial 
investment  that  it  requires  of  a  CDC 
incorporated  in  the  state,  then  the 
Multi-State  CDC  should  receive  the 
same  protection  of  its  area  as  any  CDC 
incorporated  in  the  State.  In  the  final 
rule  SBA  has  modified  the  Proposed 
Rule  to  treat  Multi-State  CDCs  the  same 
as  other  CDCs  in  regards  to  counting 
loans  to  determine  whether  an  area  is 
adequately  served  and  also  to  protect 
the  area  from  expansion  by  another 
applicant  CDC  for  a  period  of  twenty- 
four  months. 

Commentors  in  the  last  category  were 
generally  opposed  conceptually  to 


Multi-State  expansions  but  also 
recognized  the  failure  of  CDCs 
incorporated  in  the  States  where  the 
under-served  counties  were  located  to 
provide  adequate  access  to  the  504 
Program  in  these  under-served  areas. 
One  commentor  stated:  "There  are  a  few 
cases  where  entire  States  are 
substantially  under-served  by  504.  It  is 
my  opinion  that  in  these  States  local, 
regional  and  statewide  initiatives  have 
failed  to  invest  sufficient  resources 
needed  to  insiu"e  the  operation  of  a 
successful  program.  This  is  not  the 
responsibility  of  SBA  nor  is  it  SBA's 
fault."  While  reluctant  to  accept  the 
concept  of  Multi-State  CDCs,  they 
support  the  organizational  restrictions 
in  the  Proposed  Rule.  A  commentor 
stated  that  "Overall,  I  beUeve  the 
Agency  has  done  an  excellent  job  on  the 
proposed  rules  for  multi-state  CDCs,  and 
if  anything,  did  not  go  far  enough." 
Another  commented:  "If  it's  determined 
that  a  multi-state  CDC  is  a  necessity 
*   *   *  the  safeguards  in  the  Proposed 
Rule  are  carefully  drawn  and  we  would 
support  them."  Another  commentor 
agreed  with  SBA's  requirement  that  a 
Multi-State  CDC  "must  abide  by  the 
same  organizational  rules,  membership 
requirements.  Board  of  Directors 
makeup,  and  uses  of  income.  A  CDC 
caimot  truly  serve  an  area  of  operations 
remote  ft-om  the  territory  without  local 
representation."  Another  expressed  his 
concerns  as  follows:  "Our  experience 
regarding  multi-state  CDCs 
demonstrates  a  need  for  better 
accountability,  which  could  occur 
through  local  memberships,  directors 
and  loan  review  committees." 

Another  set  of  comments  in  this 
category  suggested  a  modification  to  the 
Proposed  Regulations  by  reconunending 
that  the  under-served  counties  that  the 
Multi-State  CDC  could  apply  for  had  to 
be  in  a  state  that  was  contiguous  to  the 
Multi-State  CDCs  State  of 
incorporation.  The  following  are 
examples  of  comments  that  favored  the 
addition  of  the  concept  of  "contiguous" 
to  the  Area  of  Operations  covered  by 
Multi-State  CDCs.  One  stated,  "I  would 
strongly  encourage  you  to  add 
'contiguous'  to  any  application  being 
considered  for  expansion  *   *   *  I  think 
to  remove  contiguous  totally  takes  our 
economic  development  identity,  that  is 
unique  to  the  504  program,  and  throws 
it  in  the  trash.  Any  CDC  that  applies  to 
cross  state  lines  *   *   *  in  a  non- 
contiguous basis,  in  almost  every 
instance,  is  not  concerned  with 
economic  development,  they  are 
concerned  with  money."  Another 
stated,  "CDCs  need  to  operate  in  a 
contiguous  area  *  *  *  Each  market  area 
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requires  a  CDC  to  develop  an 
understanding  of  the  types  of 
businesses,  commercial  lenders,  etc.  in 
that  area.  If  a  CDC's  area  is  not 
contiguous  then  the  CDC  will  try  to 
standardize  their  lending  process  for  all 
loans  in  all  types  of  lending 
environments." 

SBA  was  persuaded  by  the  rationale 
expressed  in  these  comments  and  has 
decided  to  add  to  the  Final  Rule  the 
requirement  that  any  Multi-State 
expansion  be  into  a  "contiguous"  state 
in  order  to  further  ensure  the  local 
focus.  The  change  is  also  based,  in  part, 
on  SBA's  decision  not  to  require  Multi- 
State  CDCs  to  have  an  equal  number  of 
Board  Members  in  each  state  in  which 
it  operates.  As  a  result  of  this  change,  it 
will  now  be  possible  for  a  Multi-State 
CDC  to  have  a  majority  of  Board 
Members  from  its  State  of  incorporation 
control  the  out-of-state  activities  of  the 
CDC.  SBA  believes  this  change  makes  it 
more  important  for  SBA  to  monitor 
carefully  how  Multi-State  CDC  local 
activities  are  shaped  by  local  members. 
Given  this  concern.  SBA  reasons  that 
limiting  Multi-State  CDC  expansions  to 
states  contiguous  to  its  State  of 
incorporation  will  serve  several  goals. 
First,  the  temporary  CDC  expansions 
discussed  in  the  Proposed  Rule  that 
engendered  the  Multi-State  CDC 
concept  were  all  into  contiguous  states 
to  the  expanding  CDC's  State  of 
incorporation.  Second,  it  will  Hmit  the 
number  of  expansions,  thus  making  it 
more  likely  that  SBA  will  be  able  to 
carefully  monitor  all  Muhi-State  CDC 
expansions.  Third,  the  closer  physical 
proximity  of  the  home  office  to  the  out- 
of-state  operations  will  make  it  more 
likely  that  members  will  have  some 
familiarity  with  the  markets  in  each 
state  covered  by  the  CDC  and  will 
participate  in  scheduled  meetings,  thus 
facilitating  the  development  of  local 
strategies  appropriate  for  each 
community  the  CDC  covers.  This  will 
help  ensure  that  corporate  policy  does 
not  favor  the  CDC's  Area  of  Operations 
in  its  State  of  incorporation  over  the 
Multi-State  areas  in  the  contiguous 
states.  Thus,  when  the  Executive 
Director  or  full  Board  vote  on  matters, 
their  understanding  of  all  markets  the 
CDC  covers  will  be  stronger  as  a  result. 

However,  in  order  to  give  more 
specialized  consideration  to  the  issue  of 
whether  CDCs  should  be  allowed  to 
expand  into  non-contiguous  states,  SBA 
will  include  questions  related  to  this 
topic  in  the  ANfPR  that  it  intends  to 
publish  shortly.  SBA  also  intends  to  use 
the  ANPR  process  to  solicit  opinions 
regarding  whether  CDCs  that  are 
approved  to  operate  across  state  lines  as 
Multi-State  CDCs  should  then  also  be 


eligible  to  expand  into  contiguous  local 
economic  development  areas  under  the 
regulations  regarding  those  expansions. 

c.  Other 

SBA  initially  proposed  to  limit  the 
eligibility  of  counties  to  be  included  in 
an  applicant  CDC's  or  expanding  CDC's 
Area  of  Operations  to  counties  that  had 
not  become  part  of  an  Area  of 
Operations  of  another  CDC  within  the 
last  24  months.  This  proposed 
regulation  was  designed  by  SBA  to 
permit  a  CDC  to  benefit  from  the  upfront 
costs  of  establishing  itself  in  a  county. 
AU  comments  were  in  favor  of  the  new 
restriction.  However,  a  few  of  the 
comments  suggested  that  the  timeframe 
of  the  restriction  should  be  increased  to 
36  months.  A  representative  comment 
states:  "After  a  new  or  expanding  CDC 
is  allowed  to  enter  a  county,  the 
proposed  regulation  provides  that 
another  application  will  not  be 
approved  for  2  years.  In  our  opinion,  a 
CDC  given  a  new  county  should  be 
allowed  3  years  before  another  CDC  is 
allowed  to  operate  in  the  county.  The 
proposed  2  year  period  is  insufficient. 
Generally,  it  takes  18  to  24  months  just 
to  establish  the  504  program  in  a  new 
market."  SBA  considered  these 
comments  but  was  not  persuaded  that 
the  24-month  timeframe,  which  did  not 
exist  as  a  regulation  previously,  is  not 
adequate. 

SBA  received  several  comments  on 
SBA's  Proposed  Regulation  that  deleted 
the  timeframe  for  the  AA/FA  to  make 
his  or  her  final  decision  on  applications 
for  a  new  CDC  or  an  existing  CDC  to 
expand  its  Area  of  Operations 
requesting  that  the  504  Program  retain  a 
specific  for  such  decisions.  SBA 
understands  the  desire  to  have  an 
identified  timeframe  and  intends  to  use 
reasonable  efforts  to  issue  timely 
decisions.  However,  SBA  anticipates 
that  the  Final  Rule  will  significantly 
increase  the  volume  and  complexity  of 
the  applications  and  may  involve  many 
new  policy  considerations.  Given  these 
factors  and  SBA's  limited  staff,  SBA 
believes  that  establishing  a  specific 
timeframe  would  not  be  feasible  or 
desirable. 

2.  CDC  Organization  and  Operational 
Requirements 

The  proposed  amendments  to 
§  120.820,  §  120.822,  §  120.823. 
§  120.824,  and  §  120.825  in  the 
Proposed  Rule  relate  to  CDC 
organization  and  operational 
requirements.  SBA  received  many 
comments  and  suggestions  on  the 
proposed  changes  covering  CDC 
membership,  Boards  of  Directors,  and 
professional  management  and  staff. 


In  this  Final  Rule  SBA  adopts  the 
policies  concerning  a  CDC's  Board  of 
Directors  as  set  forth  in  the  Proposed 
Rule,  with  one  modification.  In  light  of 
the  comments  received  on  the  Proposed 
Rule  and  several  other  factors,  as 
discussed  below,  SBA  has  decided  to 
amend  the  Proposed  Rule  to  allow  a 
CDC  Manager  to  serve  on  its  Board  of 
Directors. 

In  the  Proposed  Rule,  SBA  prohibited 
all  CDC  staff,  including  the  CDC 
Manager,  from  serving  on  the  CDC's 
Board.  SBA  proposed  this  because  we 
were  concerned  about  the  apparent 
possible  loss  of  Board  objectivity  and 
independence  if  a  Board  were 
comprised  of  a  number  of  CDC 
employees.  SBA  was  concerned  that  a 
Board  comprised  of  such  members 
would  lack  the  detached  objectivity 
necessary  to  evaluate  properly  the 
performance  of  the  CDC.  However,  as 
addressed  below,  SBA  has  amended  the 
Final  Rule  to  allow  the  CDC  Manager,  as 
the  only  CDC  staff  member,  to 
participate  as  a  Board  Member.  SBA 
believes  that  this  approach  will  allow  us 
to  account  for  the  concerns  expressed  by 
commentors  while  not  impacting  a 
Board's  ability  to  operate 
independently. 

In  response  to  the  Proposed  Rule, 
SBA  received  several  comments 
supporting  the  prohibition  against  CDC 
staff  and  management  serving  on  its 
Board.  However,  more  than  two-thirds 
of  the  comments  indicated  that 
requiring  CDCs  to  remove  CDC 
Managers  from  their  Boards  would 
disrupt  unnecessarily  CDC  operations. 
Commenters  stated  that  CDC  Managers 
typically  manage  the  delivery  of  many 
small  business  assistance  programs, 
including  the  504  loan  program,  making 
it  impractical,  and  therefore  disruptive, 
to  prohibit  a  CDC  Manager  from  ser\ing 
on  a  Board  which  oversees  the  full 
compliment  of  a  CDC's  economic 
development  programs.  SBA  is 
persuaded  by  these  comments  and  now 
better  understands  how  disruptive  it 
could  be  to  prohibit  a  CDC  Manager 
from  serving  on  the  CDC's  Board. 

In  addition,  the  comments  suggested 
that  allowing  only  one  individual 
employed  by  the  CDC,  the  CDC 
Manager,  to  serve  on  the  Board  would 
not  affect  a  Board's  objectivity  and 
independence.  SBA  now  agrees  with 
this  position.  Currently,  for  each  Board 
vote,  SBA  regulations  requfre  a  quorum 
of  5  Directors.  If  only  one  of  those 
Directors  is  an  employee  of  the  CDC, 
then  it  is  unlikely  that  a  Board's 
objectivity  and  independence  would  be 
compromised.  The  authority  of  all  the 
other  Directors  to  vote  on,  and  their 
responsibility  to  monitor,  CDC 
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operations  will  help  assure  that  each 
Board  decision  is  independent  and 
objective. 

SBA  also  notes  that  there  are  other 
protections  in  place  that  will  help 
assure  independent  action  by  the  Board 
even  when  a  CDC  Manager  serves  on  it. 
First,  each  Board  Member  has  a  general 
fiduciary  duty  of  care  and  good  faith  to 
the  CDC.  This  duty  applies  to  the  CDC 
Manager  if  the  Manager  sits  on  the 
Board.  Secondly,  with  the  Final  Rule 
SBA  requires  that  each  Board  have  a 
member,  other  than  the  CDC  Manager, 
who  has  commercial  loan  experience. 
This  will  assure  that  the  Directors  who 
are  not  employees  of  the  CDC  will  have 
the  requisite  expertise  to  objectively  and 
independently  evaluate  loan  decisions. 
Thirdly,  with'this  Final  Rule  SBA 
prohibits  a  Board  Member  from  being  a 
contractor  with  the  CDC.  SBA  has 
encountered  situations  where  CDC 
Managers  who  serve  as  Directors  have 
recommended  that  the  CDC  contract 
with  them  for  certain  services.  SBA 
believes  that  such  a  recommendation 
could  impact  a  Board's  objectivity  and 
independence.  Therefore,  when  the  CDC 
Manager  is  a  contractor,  the  manager 
will  not  be  permitted  to  serve  on  the 
CDC's  Board. 

In  light  of  all  of  the  above,  in  this 
Final  Rule,  SBA  has  decided  to  uphold 
the  prohibition  against  CDC  staff  serving 
as  Board  Members,  but  has  decided  to 
permit  the  CDC  Manager  to  serve  on  the 
Board,  provided  that  the  CDC  Manager 
is  not  a  contractor,  or  an  associate  of  a 
contractor,  of  the  CDC.  SBA  believes 
that  this  approach  will  allow  CDCs  to 
operate  most  efficiently  and 
appropriately  to  manage  the  delivery  of 
all  of  the  CDC's  economic  assistance 
programs.  In  addition,  SBA  believes  that 
having  only  one  member  of  the  Board 
employed  by  the  CDC  will  not  adversely 
impact  the  Board's  objectivity  and 
independence.  Moreover,  the  other 
protections  contained  in  the  Final  Rule 
{e.g..  the  prohibition  against  contractors 
serving  as  Board  Members)  and  the 
general  fiduciary  duties  of  Board 
Members  will  further  protect  the 
objectivity  and  independence  of  the 
Board. 

As  a  result  of  some  comments,  SBA  is 
clarifying  the  Proposed  Rule  regarding  a 
CDC's  Loan  Committees.  The  Proposed 
Rule  established  requirements  for  CDC 
Loan  Committees  to  ensure  that  those 
CDCs  that  operated  with  Loan 
Committees  were  also  in  compliance 
with  the  current  regulations  that  require 
a  vote  by  a  quorum  of  the  CDC's  Board 
on  every  504  loan  approval  or  servicing 
action.  Some  comments  indicated 
confusion  as  to  what  was  meant  by  a 
Loan  Committee.  One  commentor  stated 


that  "We  have  a  group  of  30  Members 
of  our  Board  of  Directors  that  meet  semi- 
annually. [Eleven)  of  those  Board 
Members  then  meet  as  needed  (once  or 
twice  a  month)  to  approve  loans  and 
take  servicing  and  collection  actions, 
etc.  These  Loan  Committee  Members  are 
elected  by  the  full  Board  and  are  made 
up  of  the  four  required  representative 
groups."  What  this  commentor 
describes  meets  the  current  regulatory 
requirements  for  CDC  Board  loan 
approval  and  servicing  actions.  In  the 
Proposed  Rule,  SBA  intended  to  deal 
only  with  Loan  Committees  composed 
of  non-Board  Members  whose  actions 
must  be  ratified  by  a  quorum  of  the 
CDC's  Board  in  order  to  comply  with 
the  ciurent  regulations. 

A  few  comments  expressed  concerns 
that  the  proposed  required  composition 
of  the  Loan  Committee  would  be 
redundant  to  the  requirements  of  the 
Board  membership.  One  commentor 
stated  that  he  did  not  "understand  the 
need  for  the  Board  to  ratify  the  actions 
of  the  Loan  Committee  if  the  Loan 
Conunittee  structiu-e  meets  the  make-up 
requirements  of  the  3  groups,  has  a 
quorum  of  at  least  5,  (and)  has  a  lender 
at  the  meeting  *   *   *"  SBA  was 
persuaded  by  the  comments  of  the  need 
to  clarify  the  definition  of  Loan 
Committee  by  adding  "non-Board 
Members"  to  the  definition  in  the  Final 
Rule.  Since  the  Board  must  ratify  the 
decisions  of  the  Loan  Committee,  SBA 
agrees  that  some  of  the  requirements  in 
the  Proposed  Rule  may  be  eliminated. 
The  final  rule  eliminates  the 
requirement  that  the  Loan  Committee 
members  represent  three  of  the  foiir 
membership  groups.  SBA  believes  that 
regulations  governing  Loan  Committees 
are  especially  important  for  Multi-State 
CDCs  because  such  regulations  help 
ensure  local  involvement  with  CDC 
loan-making  decisions.  Since  the 
requirements  for  the  Board  of  Directors 
for  Multi-State  CDCs  have  been 
modified  in  the  Final  Rule,  the  role  of 
Loan  Committees  in  each  State  for  a 
Multi-State  CDC  will  have  increased 
importance  to  assure  the  local  influence 
over  504  loan  decisions  and  to  minimize 
concerns  about  the  Multi-State  CDC 
concept  expressed. 

In  the  Proposed  Rule,  SBA  clarified 
under  what  circumstances  a  CDC  may 
contract  out  its  management  and  staffing 
functions.  Some  of  the  comments 
received  indicated  confusion  regarding 
what  was  meant  by  contracts.  The 
opening  paragraph  of  the  Proposed  Rule 
states:  "CDCs  may  obtain,  under  written 
contract,  marketing,  packaging, 
processing,  closing,  or  liquidation 
services  provided  by  qualified 
individuals  and  entities  who  live  or  do 


business  in  the  CDC's  Area  of 
Operations."  This  explanation  was 
apparently  not  clear  because  a  few 
commentors  raised  concerns  about  the 
requirement  that  SBA  approve  contracts 
entered  into  by  a  CDC  for  space, 
equipment,  etc.  One  commentor  stated: 
"This  type  of  micro-management  is 
neither  necessary  nor  within  the  spirit 
of  SBA  oversight."  SBA  agrees  that  this 
would  indeed  be  micro-managing.  The 
Final  Rule  adds  language  to  clarify  that 
contracts  for  other  than  staffing  or 
management  do  not  have  to  be  reviewed 
and  approved  by  SBA.  In  the  Final  Rule, 
SBA  also  is  adding  the  word  "servicing" 
since  that  was  inadvertently  omitted  in 
the  list  of  staff  functions  that  may  be 
contracted  out.  In  the  Preamble  to  the 
Proposed  Rule,  SBA  stated  that  "No 
contractor  or  Associate  of  a  contractor 
may  be  a  voting  or  non-voting  member 
of  the  CDC's  Board  or  Loan  Committee." 
However,  SBA  also  inadvertently 
omitted  the  phrase  "or  non-voting"  from 
§  120.824(e)  of  the  Proposed  Rule.  SBA 
has  corrected  this  omission  by  adding 
the  phrase  "or  non-voting"  to 
§  120.824(f)  of  this  Final  Rule. 

Many  commentors  were  in  favor  of 
the  Proposed  Rule  regarding  a  CDC's 
staff  requirements.  One  commentor 
states,  "The  proposed  regulation  gives 
further  emphasis  on  full-time  CDC 
management  and  on  the  manager  being 
an  employee,  not  a  contractor.  We 
heartily  endorse  this  amendment  and 
look  forward  to  the  enforcement  of  this 
regulation  in  the  field."  The  following 
conunent  is  representative  of  several 
CDCs'  concerns  about  contracting:  "I 
believe  it  is  very  important  that  the  CDC 
become  independent  of  any  affiliate 
*   *  *  providing  financial  and 
management  support  as  soon  as  deemed 
economically  feasible  by  SBA  upon  its 
contract  review  as  required  every  two 
years.  This  would  avoid  the  possibility 
of  the  affiliate  *   *   *  rolling  up  its  fee 
charges  when  the  CDC  starts  to  produce 
an  income  beyond  the  cost  of  the 
current  contract.  This  could  seriously 
inhibit  the  growth  of  the  CDC  and  its 
services  provided.  I  know  this  has 
happened  in  the  past  and  is  still 
(occurring)." 

Several  commentors  were  in  support 
of  the  Proposed  Rule  with  a 
modification.  A  typical  comment 
follows:  "Our  organization  contracts 
with  a  local,  one  county,  non-profit, 
economic  development  corporation. 
Because  they  have  four  employees,  they 
can  easily  obtain  health  insurance,  etc. 
for  employees.  We  do  not  believe 
insurance  companies  will  provide 
health  insiuance  for  a  company  with 
one  employee.  If  they  do,  then  the  costs 
for  the  insurance  will  be  higher." 
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Another  commentor  is  more  specific: 
"The  staff  [of  the  non-profit  affiliate]  is 
required  to  maintain  individual  daily 
logs,  in  hours,  for  each  revenue  center 
(SBA.  EDA,  USDA,  and  Indirect)  that  is 
being  benefited  to  prevent  overcharging 
any  loan  program.  One  of  EDA's  audit 
contentions  was  their  funds 
supplemented  the  SBA  504  Loan 
Program.  Subsequently,  each  program 
has  its  own  balance  sheet  and  operating 
statement  and  pays  its  fair  share  of  the 
cost  of  the  lending  organization. 
Compliance  is  assured  by  an  annual 
certified  audit  and  agency  review  *   *   * 
We  respond  to  the  loan  requests  without 
regard  for  the  specific  loan  program." 

SBA  is  persuaded  by  these  comments 
and  has  modified  the  Final  Rule  to 
eliminate  the  requirement  that  the  non- 
profit affiliate  that  is  contributing  staff 
to  the  CDC  must  be  financially 
subsidizing  the  CDC's  operations.  SBA 
was  originally  concerned  that  the  non- 
profit affiliate  could  overcharge  the  CDC 
for  the  contract  staff.  SBA  is  persuaded 
by  the  comments  that  SBA's  review  of 
such  contracts  will  minimize  such  risk. 
SBA  notes  that,  in  its  experience,  non- 
profit affiliates  have  no  history  of 
overcharging  CDCs  for  staff.  SBA 
reasons  that  non-profit  affiliates  have 
less  incentive  to  overcharge  than  profit- 
making  entities  which  occasionally  have 
been  found  by  SBA  to  charge  staff  costs 
that  may  be  inappropriate.  Finally, 
SBA's  current  policy  already  requires 
SBA  to  pre-approve  all  CDC  contracts 
for  staff  and  management  as  well  as 
review  the  contracts  aimually.  At  this 
time,  SBA  believes  its  continued  review 
that  its  oversight  responsibility  make  of 
staff  and  management  contracts  is 
appropriate  to  minimize  the  possibility 
of  abuse.  We  intend,  however,  to  further 
address  this  issue  in  the  Agency's  ANPR 
to  be  published  soon. 

Some  of  the  comments  were 
concerned  with  SBA's  role  in  pre- 
approving  and  reviewing  all 
management  and  staff  contracts.  SBA 
considered  these  comments  but  did  not 
modify  the  Proposed  Rule  regarding 
SBA  oversight  responsibilities.  SBA  is 
the  regulatory  agency  for  CDCs  and,  as 
such,  is  responsible  for  overseeing  and 
reviewing  many  aspects  of  a  CDC's 
operations.  When  a  CDC  contracts  out 
its  staff  and  management  requirements, 
SBA  must  review  such  contracts  to 
satisfy  its  CDC  oversight 
responsibilities.  Otherwise,  SBA  would 
fail  in  its  responsibility  to  review  how 
a  CDC  is  satisfying  its  most  fundamental 
responsibilities  to  borrowers  as  required 
by  SBA  regulations. 

Although,  as  mentioned  previously, 
several  commentors,  were  strongly  in 
favor  of  contracts  having  a  limited  term, 


other  conunentors  were  concerned  that 
the  proposed  restrictions  would 
increase  the  cost  of  contracted  services 
as  well  as  limit  the  choice  of 
contractors.  A  representative  comment 
was  the  following:  "The  time 
constraint — 2  years — being  the 
maximum  length  of  a  contract  is  far  too 
short  of  a  period  of  time.  It  is  frequently 
normal  and  customary  business  practice 
to  negotiate  contract  for  services  that 
exceed  two  years.  We  would  urge  SBA 
to  avoid  needless  contract  length 
regulation  that  could  lead  to  higher 
costs  and  lower  quality  contract  services 
for  CDCs."  SBA  considered  these 
comments  and  has  modified  the 
Proposed  Rule  to  remove  the  time 
constraint  initially  proposed.  SBA 
believes  that  other  requirements  in  the 
Final  Rule,  such  as  the  requirement  that 
SBA  review  the  contracts  annually  and 
the  requirement  that  the  contract  clearly 
identify  procedures  satisfactory  to  SBA 
which  permit  the  CDC  to  terminate  the 
contract  prior  to  its  expiration  date,  are 
sufficient  to  monitor  contractual 
relationships.  SBA  will  continue  to 
review  the  matter  and  intends  to  re- 
address  this  issue  in  the  ANPR. 
A  few  commentors  wanted  to 
continue  to  contract  with  for-profit 
affiliates  that  receive  income  from  the 
CDC  that  exceeds  the  fees  for  actual 
services  performed.  SBA  considered 
these  comments  but  was  not  persuaded 
that  the  benefit  to  a  CDC  from  such 
arrangements  outweigh  concerns  about 
shifting  504  income  to  other  entities.  As 
a  commentor  that  was  concerned  about 
the  possible  impact  of  aggressive 
contracting  out  explained:  "There  are 
very  profound  factors  which  drive 
generally  for-profit  packagers  and 
similar  service  providers  to  attempt,  if 
you  will,  to  take  control  of  CDCs  *   *   * 
the  income  potential  is  enormous  in 
such  a  takeover,  and  SBA  very  properly 
guards  against  that  *   *   *  I  would 
suggest  that  on  this  issue,  fees  for  *   *  * 
services  be  limited  to  fees  for  services 
actually  performed,  for  example  hourly 
services.  And  that  no  rights  to  *   *   * 
income  be  permitted  beyond  the 
contracting  term  *   *   *  The  purpose 
*   *   *  is  to  provide  self  sufficiency,  the 
ability  of  the  CDC  to  stand  on  its  two 
feet.  It's  very  easy  in  these  relationships 
for  the  financial  strength  of  the  CDC  to 
be  drained  in  such  a  way  that  would 
make  it,  for  all  purposes,  perpetually 
dependent  on  our  contracting 
relationship."  These  comments  mirror 
SBA's  concerns.  SBA  believes  that  its 
Final  Rule  strikes  an  appropriate 
balance  by  continuing  to  allow  CDCs  to 
contract  oot  for  some  services,  when 
such  strategy  is  efficient  and  cost- 


effective  while  assxu-ing  that  such 
contracting  out  is  appropriately 
monitored  by  SBA.  SBA  wants  to  ensiue 
that  CDCs  are  given  every  opportunity 
to  become  independent  and  self- 
sufficient. 

As  indicated  throughout  this 
preamble,  working  with  the  CDC 
industry  and  its  trade  association,  SBA 
intends  to  continue  its  consideration  of 
a  number  of  issues  affecting  CDC 
program  operations.  In  addition  to  the 
issues  already  cited,  in  the  ANPR  that 
the  Agency  intends  to  publish  shortly, 
SBA  will  seek  comments  regarding 
whether  and  under  what  circumstances 
CDCs  should  be  required  to  engage  in  or 
support  economic  development 
activities  other  than  the  504  program; 
whether  and  under  what  circumstances 
CDCs  should  be  allowed  to  participate 
in  profit-making  activities;  and  whether 
SBA  should  amend  the  existing 
standard  for  determining  that  an  area  is 
adequately  served  by  the  504  program, 
among  others. 

3.  A  Section  by  Section  Description  of 
the  Changes  to  the  Proposed  Rule 

Section  120.802  Definitions.  The 
definition  of  Multi-State  CDC  was 
modified  to  limit  the  States  into  which 
a  CDC  can  apply  to  operate  in  as  a 
Multi-State  CDC  to  those  States 
contiguous  to  the  applicant  CDC's  State 
of  incorporation. 

Section  120.810  Applications  for 
Certification  as  a  CDC.  The  Final  Rule 
modifies  subparagraph  (a)  to  reflect 
SBA's  decision,  based  on  the  comments 
received,  to  allow  a  CDC  to  expand  its 
Area  of  Operations  into  a  county  with 
a  population  of  100,000  or  more  that  is 
already  adequately  served  by  only  one 
existing  CDC  only  when  that  CDC  does 
not  oppose  the  application.  Also, 
subparagraph  (a)  was  modified  to  allow 
loans  made  by  a  Multi-State  CDC  to  be 
used  when  determining  if  a  county  is 
adequately  served.  Finally, 
subparagraph  (a)  was  modified  to 
prohibit  applications  to  cover  a  coimty 
if  the  county  has  become  part  of  a  Multi- 
State  CDC's  Area  of  Operations  within 
the  last  24  months.  This  gives  any  CDC 
24  months  to  fully  establish  its 
operations  in  a  new  county  before 
another  CDC  can  apply  to  operate  in  it. 
This  change  was  made  so  that  a  Multi- 
State  CDC's  out-of-state  operations 
would  not  be  treated  differently  from 
the  local  operations  of  any  other  CDC. 
In  the  Proposed  Rule,  the  24-month 
grace  period  only  applied  when  the 
county  was  part  of  a  CDC's  Area  of 
Operations  within  its  State  of 
incorporation. 

Section  120.820  CDC  non-profit 
status.  No  changes  from  the  Proposed 
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Rule.  The  requirement  that  the  non- 
profit corporation  be  in  good  standing 
refers  to  its  being  in  good  standing  with 
the  State  in  which  it  is  incorporated. 

Section  120.822  CDC  Membership.  No 
changes  from  Proposed  Rule. 

Section  120.823  CDC  Board  of 
Directors.  The  Final  Rule  modifies  the 
Proposed  Rule  to  permit  the  CDC 
Manager  to  be  a  member  of  the  CDC's 
Board  of  Directors,  but  specifies  that  the 
requirement  that  "one  Board  Member 
with  commercial  loan  experience"  be 
satisfied  by  a  Board  Member  other  than 
the  CDC  manager.  The  Final  Rule 
continues  to  prohibit  other  CDC  staff 
members  from  being  on  the  Board  of 
Directors.  The  Proposed  Rule  also  was 
reworded  to  require  that  a  Multi-State 
CDC  meet  the  Board  representation 
requirements  for  each  State,  rather  than 
requiring  it  to  have  separate  Boards  for 
each  State  or  to  have  proportional  Board 
representation  as  discussed  above. 

In  addition,  the  Final  Rule  removes 
the  requirement  that  Loan  Conunittee 
members  represent  three  of  the  four 
membership  groups.  This  change  was 
made  because  the  Board  already  has 
representation  from  at  least  three  of  the 
four  membership  groups  and  a  quorum 
of  Board  Members  must  approve, 
through  a  Board  resolution  (SBA  Form 
1528),  its  CDC's  appHcation  for  SBA's 
guarantee  of  each  Debenture  the  CDC 
issues  to  fund  one  of  its  504  loans  prior 
to  the  sale  of  that  Debenture.  Requiring 
Loan  Committee  members  to  live  or 
work  in  the  State  where  the  project  they 
are  voting  on  is  located  assures  that 
local  citizens  will  be  part  of  the 
approval  process  for  each  loan  made  in 
their  community.  The  Final  Rule 
clarifies  that  this  regulation  only  applies 
to  a  Loan  Committee  comprised  of  non- 
Board  Members.  The  phrase  "*   *   *  no 
appearance  of  a  conflict  of  interest"  is 
changed  to  "no  actual  or  apparent 
conflict  of  interest"  throughout  to 
emphasize  the  fact  that  actual  conflicts 
of  interest  are  prohibited  and  not  just 
apparent  conflicts.  The  Final  Rule  also 
clarifies  that  Multi-State  CDCs  are 
required  to  have  Loan  Committees  in 
each  State  in  which  the  Multi-State  CDC 
operates.  As  stated  above,  this  will 
assiu-e  local  citizen  participation  in  the 
loan  approval  process  for  each  loan 
made  in  their  community. 

Section  120.824  Professional 
management  and  staff.  The  Final  Rule 
corrects  a  technical  error  and  adds 
"servicing"  back  into  the  list  of  services 
a  CDC  may  obtain  under  contract.  It  also 
splits  subparagraph  (a)  into  two  sections 
((a)(1)  and  (a)(2))  for  ease  of  reading. 
The  Final  Rule  removes  the  phrase  "that 
is  financially  subsidizing  the  CDC's 
operations"  from  120.824(a)  thus 


removing  the  condition  that  a  non-profit 
affiliate  of  the  CDC  financially  subsidize 
it  before  the  CDC  can  apply  for  the 
waiver  set  forth  in  the  section. 
Paragraphs  (c)  through  (e)  were 
expanded  to  (c)  through  (f)  and  were 
broken  down  into  smaller  paragraphs 
and  subparagraphs  for  ease  of  reading. 
The  phrase  "or  non-voting"  was  added 
to(f). 

Section  120.825  Financial  ability  to 
operate.  No  change  from  the  Proposed 
Rule. 

Section  120.835  Application  to 
expand  an  Area  of  Operations.  The 
Final  Rule  reorders  the  section  so  that 
requests  from  CDCs  to  expand  into 
coimties  within  their  State  of 
incorporation  or  into  a  Local  Economic 
Area  are  covered  in  section  120.835(a), 
requests  from  CDCs  to  expand  into 
Multi-State  Areas  are  covered  in  Section 
120.835(b),  and  the  general 
requirements  for  both  are  covered  in 
120.835(c). 

The  Final  Rule  modifies  the  Proposed 
Rule  to  reflect  SBA's  decision,  based  on 
the  comments  it  received,  to  accept  a 
CDC's  application  for  expansion  into  a 
county  with  a  population  of  100,000  or 
more  that  is  already  being  adequately 
served  by  only  one  existing  CDC  only  if 
the  original  CDC  does  not  oppose  the 
application.  The  Proposed  Rule  was 
modified  to  allow  loans  made  by  a 
Multi-State  CDC  to  be  used  when 
determining  if  a  county  is  adequately 
served.  The  Proposed  Rule  was 
modified  to  prohibit  CDC  applications 
for  a  county  if  the  county  has  become 
part  of  a  Multi-State's  Area  of 
Operations  within  the  last  24  months. 
(See  discussion  of  changes  to  the 
Proposed  Rule  pertaining  to  §  120.810 
above.) 

The  Final  Rule  removes  the 
requirement  for  equal  representation  of 
each  State  on  the  Boards  of  Multi-State 
CDCs  because  SBA  believes  meeting  the 
minimiun  Board  requirements  for  each 
State  is  enough  to  assure  proper  local 
participation. 

Section  120.837  SBA  decision  on 
application  for  a  new  CDC  or  for  an 
existing  CDC  to  expand  Area  of 
Operations.  The  Final  Rule  removes  the 
parentheses  from  around  the  list  of  SBA 
programs  conferring  some  special  status, 
and  changes  "based  solely  on  its 
activity"  to  "based  solely  on  its  activity 
and  performance"  to  clarify  the  concept. 
The  Final  Rule  also  clarifies  that  any 
special  status  that  a  CDC's  has  earned 
such  as  ALP  or  PCLP  only  applies  in  the 
State  or  States  in  which  that  status  was 
earned. 


Compliance  With  Executive  Orders 
13132.  12988.  and  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35) 

The  Office  of  Management  and  Budget 
reviewed  this  rule  as  a  "significant" 
regulatory  action  under  Executive  Order 
12866. 

SBA  has  determined  that  this  Final 
Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Currently,  out  of 
approximately  24  million  small 
businesses  in  the  United  States,  about 
4,000  receive  504  loans  aimually.  As 
described  in  the  preamble,  through  this 
regulation,  SBA  hopes  to  increase  the 
number  of  504  loans  made  to  small 
businesses.  Even  if  SBA  were  to  assume 
a  generous  result  of  a  20  percent 
increase  in  loans,  it  would  only  result 
in  an  annual  increase  of  800  loans  per 
year.  SBA  does  not  consider  this  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Other  aspects 
of  this  rule  clarify  the  management  and 
structural  requirements  for  CDCs.  These 
aspects  would  have  no  economic  impact 
on  small  entities,  as  they  merely  alter 
CDC  requirements. 

SBA  has  determined  that  this  Final 
Rule  does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C,  Chapter  35. 

For  purposes  of  Executive  Order 
12988,  SBA  certifies  that  this  Final  Rule 
is  drafted,  to  the  extent  practicable,  to 
accord  with  the  standards  set  forth  in 
section  3  of  that  Order. 

For  piu-poses  of  Executive  Order 
13132,  SBA  has  determined  that  this 
Final  Rule  has  no  federalism 
implications. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  Programs — business,  small 
business. 

For  the  reasons  set  forth  above,  SBA 
amends  13  CFR  part  120  as  foUows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634  (b)(6).  636(a)  and 
(h),  696(3),  and  697(a)(2). 

2.  Amend  §  120.802  to  revise  the 
definition  of  Area  of  Operations  and  add 
definitions  of  Local  Economic  Area  and 
Multi-State  CDC  in  alphabetical  order  to 
read  as  follows: 

§120.802    Definitions. 
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Area  of  Operations  is  the  geographic 
area  where  SBA  has  approved  a  CDC's 
request  to  provide  504  program  services 
to  small  businesses  on  a  permanent 
basis. 
*        *       ,  *        *        * 

Local  Economic  Area  is  an  area,  as 
determined  by  SBA,  that  is  in  a  State 
other  than  the  State  in  which  an  existing 
CDC  (or  an  applicant  applying  to 
become  a  CDC)  is  incorporated,  shares 
a  border  with  the  CDC's  existing  Area  of 
Operations  (or  applicant's  proposed 
Area  of  Operations)  in  its  State  of 
incorporation,  and  is  a  part  of  a  local 
trade  area  that  is  contiguous  to  the 
CDC's  Area  of  Operations  (or  applicant's 
proposed  Area  of  Operations)  within  its 
State  of  incorporation.  Examples  of  a 
local  trade  area  would  be  a  city  that  is 
bisected  by  a  State  line  or  a 
metropolitan  statistical  area  that  is 
bisected  by  a  State  line. 

Multi-State  CDC  is  a  CDC  that  is 
incorporated  in  one  State  and  is 
authorized  by  SBA  to  operate  as  a  CDC 
in  a  State  contiguous  to  its  State  of 
incorporation  beyond  any  contiguous 
Local  Economic  Areas. 
***** 

3.  Revise  §  120.810  to  read  as  follows: 

§  1 20.81 0    Applications  for  certification  as 
a  CDC. 

Applicants  for  certification  as  a  CDC 
must  apply  to  the  SBA  District  Office 
serving  the  area  in  which  the  applicant 
has  or  proposes  to  locate  its 
headquarters. 

(a)  An  SBA  District  Ofiice  may  accept 
an  application  for  a  county  only  if: 

(1)  There  is  no  CDC  that  includes  the 
coimty  in  its  Area  of  Operations; 

(2)  Any  CDCs  that  include  the  county 
in  their  Areas  of  Operations  have  not 
averaged  together  at  least  one  504  loan 
approval  per  100,000  population  per 
year  averaged  over  the  24  months  prior 
to  SBA  receiving  a  complete  application 
from  the  applicant;  and  the  county  has 
not  become  part  of  another  CDC's  Area 
of  Operations  within  the  prior  24 
months;  or 

(3)  The  county  is  part  of  the  Area  of 
Operations  of  only  one  CDC;  the  county 
has  a  population  of  100,000  or  more;  the 
county  has  not  become  part  of  an  Area 
of  Operations  within  the  prior  24 
months  of  another  CDC;  the  applicant  is 
incorporated  in  the  State  where  the 
county  is  located;  and  the  CDC  that 
includes  the  county  in  its  Area  of 
Operations  submits  a  statement  of  no 
objection  to  the  application. 

(b)  An  applicant  whose  application 
has  been  accepted  must  then 
demonstrate  that  it  satisfies  the 
certification  and  operating  criteria  in 


§§120.820  through  120.829  and  the 
need  for  504  services  in  the  Area  Of 
Operations  (if  there  is  already  a  CDC  in 
the  Area  of  Operations,  the  applicant 
must  justify  the  need  for  another  and 
present  a  plan  to  avoid  duplication  or 
overlap).  Applications  must  also 
include  an  operating  budget  approved 
by  the  applicant's  Board  of  Directors, 
and  a  plan  to  meet  CDC  operating 
requirements  (without  specializing  in  a 
particular  industry).  An  applicant's 
proposed  Area  of  Operations  may 
include  Local  Economic  Areas.  An 
applicant  may  not  apply  to  cover  an 
area  as  a  Multi-State  CDC.  The  AA/FA 
shall  make  the  certification  decision. 

4.  Revise  §  120.820  to  read  as  follows: 

§  1 20.820    CDC  non-profit  status. 

A  CDC  must  be  a  non-profit 
corporation  in  good  standing.  (For-profit 
CDCs  certified  by  SBA  prior  to  January 
1,  1987  may  retain  their  certifications.) 
An  SBIC  may  not  become  a  CDC. 

5.  Revise  §  120.822  to  read  as  follows: 

§  1 20.822    CDC  membership. 

(a)  A  CDC  must  have  at  least  25 
members  (or  stockholders  for  for-profit 
CDCs  approved  prior  to  January  1 , 
1987).  The  CDC  membership  must  meet 
aimually.  No  person  or  entity  may  own 
or  control  more  than  10  percent  of  the 
CDC's  voting  membership  (or  stock). 
Members  must  be  representative  of  and 
provide  evidence  of  active  support  in 
the  Area  of  Operations.  Members  must 
be  from  each  of  the  following  groups: 

(1)  Government  organizations 
responsible  for  economic  development 
in  the  Area  of  Operations  and 
acceptable  to  SBA; 

(2)  Financial  institutions  that  provide 
commercial  long  term  fixed  asset 
financing  in  the  Area  of  Operations; 

(3)  Community  organizations 
dedicated  to  economic  development  in 
the  Area  of  Operations  such  as 
chambers  of  commerce,  foundations, 
trade  associations,  colleges,  or 
universities;  and 

(4)  Businesses  in  the  Area  of 
Operations. 

(b)  A  CDC  that  is  incorporated  in  one 
State  and  is  operating  as  a  Multi-State 
CDC  in  another  State  must  meet  the 
membership  requirements  for  each 
State. 

6.  Revise  §  120.823  to  read  as  follows: 

§  1 20.823    CDC  Board  of  Directors. 

The  CDC  must  have  a  Board  of 
Directors  chosen  from  the  membership 
by  the  members,  and  representing  at 
least  three  of  the  four  membership 
groups.  No  single  group  shall  control. 
No  person  who  is  a  member  of  a  CDC's 
staff  may  be  a  voting  member  of  the 


Board  except  for  the  CDC  manager.  The 
Board  Members  must  be  responsible 
officials  of  the  organizations  they 
represent  and  at  least  one  member  other 
than  the  CDC  manager  must  possess 
commercial  lending  experience.  The 
Board  must  meet  at  least  quarterly  and 
shall  be  responsible  for  CDC  staff 
decisions  and  actions.  A  quorum  shall 
require  at  least  5  Directors  authorized  to 
vote.  When  the  Board  votes  on  SBA  loan 
approval  or  servicing  actions,  at  least 
one  Board  Member  with  commercial 
loan  experience  acceptable  to  SBA, 
other  than  the  CDC  manager,  must  be 
present  and  vote.  There  must  be  no 
actual  or  apparent  conflict  of  interest 
with  respect  to  any  actions  of  the  Board. 

(a)  The  Board  may  establish  a  Loan 
Committee  of  non-Board  Members  that 
reports  to  the  Board.  Loan  Committee 
members  must  include  at  least  one 
member  with  commercial  lending 
experience  acceptable  to  SBA.  All 
members  of  the  Loan  Committee  must 
live  or  work  in  the  Area  of  Operations 
of  the  State  where  the  504  project  they 
are  voting  on  is  located  unless  the 
project  falls  under  one  of  the  exceptions 
listed  in  Sec.  120.839,  Case-by-case 
extensions.  No  CDC  staff  may  serve  on 

a  Loan  Committee.  A  quorum  must  have 
at  least  five  committee  members 
authorized  to  vote.  The  CDC's  Board 
must  ratify  the  actions  of  any  Loan 
Committee.  There  must  be  no  actual  or 
apparent  conflict  of  interest  with  respect 
to  any  actions  of  the  Loan  Committee. 

(b)  If  the  CDC  is  incorporated  in  one 
State  and  is  approved  as  a  Multi-State 
CDC  to  operate  in  another  State,  the 
CDC  must  meet  the  Board  requirements 
for  each  State  and  must  have  a  Loan 
Committee  for  each  State. 

7.  Revise  §  120.824  to  read  as  follows: 


§120.824 
staff. 


Professional  management  and 


A  CDC  must  have  full-time 
professional  management,  including  an 
Executive  Director  (or  the  equivalent) 
managing  daily  operations.  It  must  also 
have  a  full-time  professional  staff 
qualified  by  training  and  experience  to 
market  the  504  Program,  package  and 
process  loan  applications,  close  loans, 
service,  and,  if  authorized  by  SBA, 
liquidate  the  loan  portfolio,  and  sustain 
a  sufficient  level  of  service  and  activity 
in  the  Area  of  Operations.  CDCs  may 
obtain,  under  written  contract, 
marketing,  packaging,  processing, 
closing,  servicing  or  liquidation  services 
provided  by  qualified  individuals  and 
entities  who  live  or  do  business  in  the 
CDC's  Area  of  Operations  under  the 
following  circumstances: 

(a)  The  CDC  has  at  least  one  salaried 
professional  employee  that  is  employed 
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directly  (not  contracted)  full-time  to 
manage  the  CDC.  A  CDC  may  petition 
SBA  to  waive  the  requirement  of  at  least 
one  full-time  manager  if: 

(1)  The  CDC  is  rural  and  has 
insufficient  loan  volume  to  justify  its 
own  management,  and  another  CDC 
located  in  the  same  general  area  will 
provide  the  management;  or 

(2)  The  management  of  a  CDC  is  to  be 
contributed  by  a  non-profit  affiliate  of 
the  CDC  that  has  the  economic 
development  of  the  CDC's  Area  of 
Operations  as  one  of  its  principal 
activities.  In  the  latter  case,  the 
management  contributed  by  the  affiliate 
may  work  on  and  operate  other 
economic  development  programs  of  the 
affiliate,  but  must  be  available  to  504 
customers  during  regular  business 
hours. 

(b)  SBA  must  pre-approve  contracts 
the  CDC  makes  for  managing,  marketing, 
packaging,  processing,  closing, 
servicing,  or  liquidation  functions. 
{CDCs  may  contract  for  legal  and 
accounting  services  without  SBA 
approval,  except  for  legal  services  in 
connection  with  loan  liquidation  or 
litigation.) 

(c)  Contracts  must  clearly  identify 
terms  and  conditions  satisfactory  to 
SBA  that  permit  the  CDC  to  terminate 
the  contract  prior  to  its  expiration  date 
on  a  reasonable  basis. 

(d)  The  CDC  must  provide  copies  of 
these  contracts  to  SBA  for  review 
aimually. 

(e)  If  a  CDC's  Board  believes  that  it  is 
in  the  best  interest  of  the  CDC  to 
contract  for  a  management,  marketing, 
packaging,  processing,  closing,  servicing 
or  liquidation  function,  the  CDC's  Board 
must  explain  its  reasoning  to  SBA.  The 
CDC's  Board  must  demonstrate  to  SBA 
that: 

(1)  The  compensation  under  the 
contract  is  only  from  the  CDC, 
reasonable  and  customary  for  similar 
services  in  the  Area  of  Operations,  and 
is  only  for  actual  services  performed; 

(2)  The  full  term  of  the  contract 
(including  options)  is  reasonable;  and 

(3)  The  contract  does  not  evidence 
any  actual  or  apparent  conflict  of 
interest  or  self-dealing  on  the  part  of  any 
of  the  CDC's  officers,  management,  and 
staff,  including  members  of  the  Board 
and  any  Loan  Committee. 

(f)  No  contractor  (under  this  section) 
or  Associate  of  a  contractor  may  be  a 
voting  or  non-voting  member  of  the 
CDC's  Board. 

8.  Revise  §  120.825  to  read  as  follows: 

§  120.825     Financial  ability  to  operate 
A  CDC  must  be  able  to  sustain  its 
operations  continuously,  with  reliable 
sources  of  funds  (such  as  income  from 


services  rendered  and  contributions 
from  government  or  other  sponsors). 
Any  funds  generated  from  503  and  504 
loan  activity  by  a  CDC  remaining  after 
payment  of  staff  and  overhead  expenses 
must  be  retained  by  the  CDC  as  a  reserve 
for  future  operations  or  for  investment 
in  other  local  economic  development 
activity  in  its  Area  of  Operations.  If  a 
CDC  is  operating  as  a  Multi-State  CDC, 
it  must  maintain  a  separate  accounting 
for  each  State  of  all  504  fee  income  and 
expenses  and  provide,  upon  SBA's 
request,  evidence  that  the  funds 
resulting  from  its  Multi-State  CDC 
operations  are  being  invested  in 
economic  development  activities  in       * 
each  State  in  which  they  were 
generated. 

9.  Revise  §  120.835  to  read  as  follows: 

§  120.835     Application  to  expand  an  Area  of 
Operations. 

An  existing,  active  CDC  applying  to 
expand  its  Area  of  Operations  must  be 
operating  in  conformance  with  all 
existing  SBA  regulations,  policies,  and 
performance  benchmarks  cmd  be  well 
qualified  to  serve  the  proposed  area.  A 
CDC  seeking  to  expand  its  Area  of 
Operations  must  apply  in  writing  to  the 
SBA  District  Office  where  the  CDC  is 
headquartered,  unless  it  is  applying  to 
be  a  Multi-State  CDC.  In  that  case,  the 
CDC  must  apply  to  the  SBA  District 
Office  that  services  the  area  where  the 
Multi-State  CDC  intends  to  locate  its 
principal  office  for  that  State. 

(a)  An  SBA  District  Office  may  accept 
a  CDC's  application  to  expand  its  Area 
of  Operations  into  a  coiuity  within  its 
State  of  incorporation,  or  in  a  Local 
Economic  Area  only  if: 

(1)  There  is  no  CDC  that  includes  the 
coimty  in  its  Area  of  Operations;  or 

(2)  Any  CDCs  that  include  the  county 
in  their  Areas  of  Operations  have  not 
averaged  together  at  least  one  504  loan 
approval  per  100,000  population  per 
year  averaged  over  the  24  months  prior 
to  SBA  receiving  a  complete  application 
from  the  applicant  CDC;  and  the  coimty 
has  not  become  part  of  an  Area  of 
Operations  of  another  CDC  within  the 
prior  24  months;  or 

(3)  The  county  is  part  of  the  Area  of 
Operations  of  only  one  CDC;  the  county 
has  a  population  of  100,000  or  more;  the 
county  has  not  become  part  of  an  Area 
of  Operations  within  the  prior  24 
months  of  another  CDC;  the  applicant  is 
incorporated  in  the  State  where  the 
coimty  is  located;  and  the  CDC  that 
includes  the  county  in  its  Area  of 
Operations  submits  a  statement  of  no 
objection  to  the  application. 

(b)  An  SBA  District  Office  may  accept 
a  CDC's  application  to  expand  and 


service  an  area  as  a  Multi-State  CDC 
only  if: 

(1)  There  is  no  CDC  that  includes  the 
county  in  its  Area  of  Operations,  or  the 
CDCs  that  include  the  county  in  their 
Areas  of  Operations  have  not  averaged 
together  at  least  one  504  loan  approval 
per  100,000  population  per  year 
averaged  over  the  previous  24  months 
prior  to  SBA  receiving  a  complete 
application  from  the  applicant  CDC;  and 
the  county  has  not  become  part  of  an 
Area  of  Operations  of  another  CDC 
within  the  last  24  months;  and 

(2)  The  State  it  seeks  to  expand  into 
is  contiguous  to  the  State  of  the  CDC's 
incorporation;  and 

(3)  The  requirements  in  Section 

120.822,  Membership,  are  separately 
met  for  the  Area  of  Operations  within 
the  CDC's  State  of  incorporation  and  for 
each  State  in  which  it  operates  or  seeks 
to  operate  as  a  Multi-State  CDC;  and 

(4)  The  requirements  in  Section 

120.823,  Board  of  Directors,  are 
separately  met  for  the  State  of 
incorporation  and  each  additional  State 
in  which  it  operates  or  seeks  to  operate 
as  a  Multi-State  CDC;  and 

(5)  The  CDC  has  a  Loan  committee 
meeting  the  requirements  of 

§  120.823(b). 

(c)  An  applicant  whose  application 
for  expansion  has  been  accepted  must 
demonstrate  to  the  satisfaction  of  SBA 
that  it  satisfies  all  of  the  certification 
and  operating  criteria  in  §§  120.820 
through  120.829.  It  must  demonstrate 
that  it  has  the  ability  to  provide  full 
service  to  small  businesses  in  the 
requested  area  including  processing, 
closing,  servicing,  and,  if  authorized, 
liquidating  504  loans.  It  must  also 
demonstrate  the  need  for  504  services  in 
the  Area  of  Operations  and  present  a 
plan  for  servicing  the  area.  If  there  is 
already  one  or  more  CDCs  in  the 
requested  Area  of  Operations,  the 
applicant  must  justify  the  need  for 
another. 

10.  Revise  §  120.837  to  read  as 
follows: 

§  120.837    SBA  decision  on  application  for 
a  new  CDC  or  for  an  existing  CDC  to 
expand  Area  of  Operations. 

The  processmg  District  Office  must 
solicit  the  comments  of  any  other 
District  Office  in  which  the  CDC 
operates  or  proposes  to  operate.  The 
processing  District  Office  must 
determine  that  the  CDC  is  in  compliance 
with  SBA's  regulations,  policies,  and 
performance  benchmarks,  including 
pre-approval  and  annual  review  by  SBA 
of  any  management  or  staff  contracts, 
and  the  timely  submission  of  all  annual 
reports.  In  making  its  recommendation 
on  the  application,  the  District  Office 
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may  consider  any  information  presented 
to  it  regarding  the  requesting  CDC,  the 
existing  CDC,  or  CDCs  that  may  be 
affected  by  the  application,  and  the 
proposed  Area  of  Operations. 

(a)  The  SBA  District  office  will  submit 
the  application,  recommendation,  and 
supporting  materials  within  60  days  of 
the  receipt  of  a  complete  application 
from  the  CDC  to  the  AA/FA,  who  will 
make  the  final  decision.  The  AA/FA 
may  consider  any  information 
submitted  or  available  related  to  the 
applicant  and  the  application. 

fb)  If  a  CDC  is  approved  to  operate  as 
a  Multi-State  CDC,  any  imilateral 
authority  that  a  CDC  has  in  its  State  of 
incorporation  under  any  SBA  program, 
including  Accredited  Lender's  Program 
(ALP),  Premier  Certified  Lenders 
Program  (PCLP),  or  Expedited  Closing 
Process  (Priority  CDC),  does  not  carry 
over  into  a  State  in  which  it  is  approved 
to  operate  as  a  Multi-State  CDC.  The 
CDC  must  earn  the  status  in  each  State 
based  solely  on  its  activity  and 
performance  in  that  State. 

Dated:  June  28,  2000. 
Aida  Alvarez, 

Administrator. 

(FR  Doc.  00-16842  Filed  7-l(M)0;  8:45  ami 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
ISCFRCh.  I 

[T.D.  00-44] 

Country  of  Origin  Marking  Rules  for 
Textiles  and  Textile  Products 
Advanced  in  Value  improved  in 
Condition,  or  Assembled  Abroad 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasiuy. 
ACTION:  Final  interpretive  rule. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  will  no  longer  apply  19 
CFR  12.130(c)  for  piu"poses  of  country  of 
origin  marking  of  textiles  and  textile 
products,  and  that  Chapter  98, 
Subchapter  II,  U.S.  Note  2(a), 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  does  not  apply 
for  country  of  origin  marking  purposes. 
EFFECTIVE  DATE:  October  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monika  Brenner,  Attorney,  Special 
Classification  and  Marking  Branch, 
Office  of  Regulations  and  Rulings  (202- 
927-1254). 

SUPPLEMENTARY  INFORMATION: 


Background 

In  T.D.  85-38.  50  FR  8710  (March  5, 
1985),  Customs  adopted  as  a  final  rule 
an  interim  amendment  to  the  Customs 
Regulations,  consisting  of  the  addition 
of  a  new  section  12.130  (19  CFR  12.130) 
to  establish  criteria  to  be  used  in 
determining  the  coimtry  of  origin  of 
imported  textiles  and  textile  products 
for  purposes  of  multilateral  and  bilateral 
textile  agreements  entered  into  by  the 
United  States  pursuant  to  section  204, 
Agricultural  Act  of  1956,  as  amended.  In 
T.D.  85-38,  Customs  stated  that  section 
12.130  is  applicable  to  merchandise  for 
all  purposes,  including  duty  and 
marking.  A  similar  statement  was  made 
in  T.D.  90-17,  55  FR  7303  (March  1, 
1990). 

Paragraph  (c)(1)  of  section  12.130 
provides  in  part  as  follows: 

*  *   *  In  order  to  have  *   *   *  a  single 
country  of  origin  for  a  textile  or  textile 
product,  notwithstanding  paragraph  (b), 
merchandise  which  falls  within  the  purview 
of  Chapter  98,  Subchapter  II,  Note  2, 
Harmonized  Tariff  Schedule  of  the  United 
States,  may  not,  upon  its  return  to  the  U.S., 
be  considered  a  product  of  the  U.S. 

Paragraph  (c)(2)  of  section  12.130 
accords  essentially  the  same  treatment 
to  products  of  insular  possessions. 

Chapter  98,  Subchapter  II,  U.S.  Note 
2(a),  HTSUS,  (Note  2(a)).  provides  in 
pertinent  part  as  follows: 

*  *   *  Any  product  of  the  United  States 
which  is  returned  after  having  been  advanced 
in  value  or  improved  in  condition  abroad  by 
any  process  of  manufacture  or  other  means, 
or  any  imported  article  which  has  been 
assembled  abroad  in  whole  or  in  part  of 
products  of  the  United  States,  shall  be  treated 
for  the  purposes  of  this  Act  as  a  foreign 
article. 

Subsequently,  in  connection  with  the 
development  of  the  final  NAFTA 
Marking  Rules.  Customs  concluded  that 
Note  2(a)  should  not  apply  for  general 
country  of  origin  purposes,  including 
marking.  60  FR  22312,  22318  (May  5. 
1995).  Accordingly,  in  order  to  clarify 
the  applicability  of  this  position  for 
marking  purposes,  on  June  15,  1998, 
Customs  published  a  notice  of  proposed 
interpretation  (hereinafter  "proposed 
interpretation")  in  the  Federal  Register 
(63  FR  32697)  to  the  effect  that  section 
12.130(c)  of  the  Customs  Regulations 
should  not  control  for  purposes  of 
determining  the  country  of  origin 
marking  of  textile  and  textile  products, 
cmd  that  Note  2(a)  does  not  apply  for 
country  of  origin  marking  purposes.  The 
notice  solicited  public  comments  on  the 
proposal,  and  the  public  comment 
period  was  extended  to  December  18, 
1998. 


Discussion  of  Comments 

A  total  of  7  entities  submitted 
comments  in  response  to  the  notice. 
Although  all  of  the  commenters  were 
generally  supportive  of  the  proposed 
interpretation,  two  were  opposed  to  the 
proposal  as  it  pertains  to  textiles  whose 
origin  is  determined  by  where  the  fabric 
is  formed.  The  specific  points  made  by 
the  commenters  are  discussed  below. 

Comment:  Several  comments  were 
received  on  particular  operations  that 
should  or  should  not  be  allowed  abroad 
in  order  for  a  U.S. -origin  textile  or 
textile  product  to  remain  of  U.S.  origin. 
One  commenter  strongly  supports  the 
proposed  interpretation  since  minor 
operations  performed  on  U.S.  garments 
abroad  should  not  force  a  change  in 
origin  solely  because  of  19  CFR 
12.130(c).  This  commenter  stated  that 
imported  articles  that  undergo  a  similar 
process  in  the  United  States  do  not 
undergo  a  change  in  origin  in  the  United 
States.  Another  commenter  supports  the 
proposed  interpretation  as  it  would 
permit  apparel  produced  in  the  United 
States  that  is  exported  for  minor 
finishing  operations  such  as  silk 
screening,  embroidery,  stone  washing, 
etc.,  to  better  compete  against  foreign 
competition. 

Another  commenter  states  that 
textiles  and  textile  products  made  in  the 
United  States  and  sent  abroad  to  be 
advanced  in  value  or  improved  in 
condition  should  be  considered 
products  of  the  United  States  for 
marking  purposes  provided  they:  (a) 
"Do  not  undergo  a  change  of  tariff 
heading  (sic)  at  the  eight  digit  level;  (b) 
do  not  otherwise  undergo  a  substantial 
transformation;  and  (c)  undergo  no 
assembly  operation  while  abroad."  The 
commenter  states  that  if  decorative 
components  such  as  epaulets,  patches, 
flaps,  etc.  are  added  to  a  U.S. -origin 
article  while  abroad,  the  article  should 
still  be  able  to  be  marked  as  a  product 
of  the  United  States.  Other  foreign 
operations  that  should  be  allowed 
without  the  U.S. -made  article  losing  its 
origin  are  suggested  to  be  washing, 
printing,  painting,  garment  dyeing,  and 
embroidery.  The  conunenter  also  states 
that  value-added  criteria  should  not  be 
considered  in  determining  how  articles 
shall  be  marked. 

Customs  Response:  The  textile  rules 
of  origin  of  section  334  of  the  Uruguay 
Round  Agreements  Act  (URAA) 
(codified  at  19  U.S.C.  3592),  as 
implemented  by  section  102.21  of  the 
Customs  Regulations,  are  in  most  cases 
determinative  regarding  the  country  of 
origin  marking  of  a  U.S.  textile  or  textile 
product  that  is  processed  abroad. 
Therefore,  the  origin  niles  provided  for 
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in  19  CFR  102.21  must  be  referred  to  in 
order  to  determine  whether  a  U.S. 
textile  product  becomes  a  foreign 
product  under  those  rules  by  virtue  of 
the  processing  performed  abroad.  In 
response  to  the  commenter's  statement 
that  U.S.  textiles  and  textile  products 
should  not  be  considered  U.S.  products 
for  marking  purposes  if  they  undergo  a 
tariff  change  at  the  eight  digit  level, 
Customs  presumes  the  commenter 
means  from  one  eight  digit  classification 
to  cinuther  eight  digit  classification.  In 
examining  19  CFR  102.21,  Customs 
notes  that  there  are  limited  instances 
where  a  change  is  allowed  at  the  eight 
digit  level.  However,  these  rules  reflect 
section  334  of  the  URAA,  as  amended 
by  the  "Trade  and  Development  Act  of 
2000",  Public  Law  106-200, 114  Stat. 
251  (May  18,  2000). 

In  reference  to  the  commenter's 
statement  that  U.S.  textiles  and  textile 
products  should  not  be  considered  U.S. 
products  if  they  undergo  a  substantial 
transformation  abroad.  Customs  simply 
notes  that  section  334  of  the  URAA,  as 
amended,  represents  the  view  of 
Congress  on  how  the  substantial 
transformation  principle  should  be 
applied.  See  T.D.  95-69,  60  FR  at  46195. 
Therefore,  to  the  extent  that  a  U.S. 
textile  product  undergoes  a  change  in 
origin  abroad  as  set  forth  in  19  CFR 
102.21,  it  would  be  considered  a  foreign 
product  for  marking  purposes. 
Additionally,  Customs  notes  that,  in 
general,  the  textile  rules  of  origin  at  19 
CFR  102.21  provide  that  the  complete 
assembly  of  two  or  more  integral 
components  in  a  single  country  will 
result  in  a  change  in  origin,  thereby 
requiring  most  U.S.  textile  products  that 
are  assembled  abroad  to  be  marked  as 
foreign  articles. 

Furthermore,  under  the  19  CFR 
102.21  rules,  the  attachment  of  minor 
decorative  components  to  a  U.S.  textile 
product  while  abroad  would  not  result 
in  a  change  in  origin.  For  example, 
affixing  an  emblem  classified  in  heading 
5810,  HTSUS,  to  a  U.S.  T-shirt  classified 
in  heading  6109,  HTSUS,  in  a  foreign 
country  would  not  result  in  a  change  in 
the  T-shirt's  origin.  19  CFR  102.21(e) 
tariff  shift  rules  for  HTSUS  headings 
6101-6117.  Therefore,  the  U.S.  T-shirt 
may  be  returned  as  a  product  of  the 
United  States,  and  would  not  be 
required  to  be  marked  as  a  foreign 
article  for  purposes  of  19  U.S.C.  1304  as 
previously  required  by  19  CFR 
12.130(c).  However,  the  T-shirt  would 
be  required  to  be  labeled  in  accordance 
with  the  Textile  Fiber  Products 
Identification  Act  which  is  within  the 
jurisdiction  of  the  Federal  Trade 
Commission  (see  further  discussion 
below).  Customs  also  notes  that  a  U.S. 


T-shirt  sent  abroad  for  silk-screening, 
painting,  or  printing  would  also  not 
change  origin  by  virtue  of  these 
processes  occurring,  and  the  returned  T- 
shirt  would  not  be  required  to  be 
marked  as  a  foreign  article.  A  similar 
result  would  apply  to  U.S.  jeans  which 
are  washed,  stone-washed,  dyed,  or 
embroidered  abroad.  However,  U.S.  T- 
shirt  components  or  jean  components 
sent  abroad  for  assembly  into  T-shirts  or 
jeans  would  change  origin  as  a  result  of 
the  assembly  and  would  require 
marking  as  a  foreign  article  pursuant  to 
19  CFR  102.21. 

The  tariff  shift  rules  at  19  CFR  102.21 
also  do  not  include  value-added  criteria. 
To  the  extent  that  origin  may  not  be 
determined  under  the  applicable  tariff 
shift  rule  of  19  CFR  102.21(e),  the  origin 
is  determined  by  referring  to  the  country 
in  which  the  "most  important  assembly 
or  manufacturing  process  occurred". 

Comment:  Two  comments  were 
received  concerning  the  application  of 
the  proposed  interpretation  as  it  would 
pertain  to  textiles  whose  origin  is 
determined  by  where  the  fabric  is 
formed.  One  commenter  opposes  the 
proposed  interpretation  as  it  would 
apply  to  articles  such  as  scarves, 
handkerchiefs,  and  bandannas.  The 
other  commenter  opposes  the  proposed 
interpretation  as  it  would  apply  to 
household  linens  and  apparel 
accessories  made  overseas  with 
domestic  fabric.  The  commenters  claim 
that  the  proposed  interpretation  would 
allow  U.S. -made  woven  fabric  made 
into  scarves,  etc.  abroad  to  be  labeled 
with  a  qualified  "Made  in  U.S.A." 
statement,  while  scarves,  etc.  made  in 
the  United  States  using  foreign-made 
woven  fabric  would  have  to  be  labeled 
as  being  of  foreign  origin  pursuant  to  19 
CFR  102.21(e)  tariff  shift  rules  for 
HTSUS  headings  6215-6217(2).  It  is 
stated  that  domestic  manufacturers  of 
scarves,  etc.  use  both  domestic  and 
imported  fabric.  The  fabric  may  be 
imported  in  a  finished  or  greige 
condition,  and  may  be  bleached,  dyed 
and/or  printed  in  the  United  States.  The 
finished  fabric  is  also  cut  and  sewm  to 
manufacture  scarves,  etc.  It  is  claimed 
that  this  would  place  domestic 
manufacturers  at  a  significant 
competitive  disadvantage,  because  if 
imported  finished  fabric  or  greige  fabric 
is  used  and  made  into  scarves  in  the 
United  States,  for  example,  the  article  is 
required  to  be  marked  as  a  foreign 
article.  The  commenters  state  that  the 
purpose  of  the  marking  statute,  19 
U.S.C.  1304,  is  to  let  the  consumer  know 
when  they  are  purchasing  foreign-made 
products,  and  Uiat  the  proposed 
interpretation  ignores  this  purpose.  It  is 
claimed  that  the  fact  the  Federal  Trade 


Commission  will  require  some  form  of 
qualification  does  not  really  eliminate 
the  potential  of  consumer  deception. 
Therefore,  these  commenters  suggest  a 
modification  to  the  proposed 
interpretation  to  exclude  household 
linens  and  apparel  accessories. 

However,  a  third  comment  from  a 
domestic  manufacturer  of  bedding  and 
bath  products  supports  the  proposed 
interpretation  and  believes  that  its 
adoption  is  necessary  to  ensure  the 
uniform  application  of  the  country  of 
origin  rules  for  textile  products 
promulgated  pursuant  to  19  U.S.C. 
3592.  The  commenter  claims  that  19 
CFR  12.130(c)  contradicts  the  intent  of 
Congress  as  set  forth  in  19  U.S.C.  3592 
which  provides  that  the  textile  rules  of 
origin  shall  govern  for  the  purposes  of 
the  Customs  laws  and  the 
administration  of  quantitative 
restrictions,  and  19  U.S.C.  3592(b)(2)(A) 
provides  that  the  origin  of  certain 
products,  such  as  sheets,  shall  be  the 
coimtry  in  which  the  fabric  was  formed. 
The  commenter  submits  that  the 
proposed  interpretation  should  extend 
to  all  textile  products,  not  merely  those 
classifiable  in  Chapter  98,  and  that  the 
coimtry  of  origin  rules  governing  textile 
products  should  be  uniformly  applied 
for  country'  of  origin  marking  purposes. 
This  commenter  states  that  it  has 
invested  in  state-of-the  art  equipment 
for  weaving  fabric  from  raw  cotton  and 
man-made  fibers  and  that  these 
investments  have  allowed  them  to 
compete  in  the  world  marketplace.  The 
commenter  claims  that  with  the 
enactment  of  19  U.S.C.  3592,  it  is 
appropriate  to  re-examine  T.D.  85-38 
and  T.D.  90-17  to  assess  what  statutory 
policies  air  being  furthered  by  the 
application  of  19  CFR  12.130(c)  to 
textile  products  such  as  sheets  that  are 
produced  abroad  from  U.S. -origin  fabric. 

Customs  Response:  Customs  is  of  the 
opinion  that  19  CFR  12.130(c)  should  no 
longer  be  applied  for  country  of  origin 
marking  purposes.  Section  12.130(c) 
states  that  merchandise  which  falls 
within  the  "purview  of  Chapter  98, 
Subchapter  II,  Note  2,  HTSUS,"  may 
not,  upon  its  return  to  the  U.S.,  be 
considered  a  product  of  the  United 
States.  As  suggested  by  the  supporting 
commenter  that  the  proposed 
interpretation  should  extend  to  all 
textile  products,  not  merely  those 
classifiable  in  Chapter  98,  Customs 
notes  that  the  returned  article  need  not 
necessarily  be  classifiable  in  Chapter  98, 
but  must  only  be  within  the  purview  of 
Note  2.  For  example,  U.S.  greige  fabric 
dyed  abroad  would  not  be  classifiable  in 
Chapter  98,  but  rather  would  be  fully 
dutiable.  See  DoUiff  &■  Company.  Inc.  v. 
United  States,  455  F.  Supp.  618  (CIT 
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1978),  aff'd,  599  F.2d  1015  (Fed.  Cir. 
1979).  However,  the  returned  dyed 
fabric  would  be  within  the  piu^^iew  of 
Note  2  as  it  is  a  U.S.  product  sent  abroad 
and  advanced  in  value.  Therefore,  under 
the  position  stated  in  T.D.  85-38  and  in 
T.D.  90-17,  the  returned  fabric  would  be 
required  to  be  marked  as  a  foreign 
article.  Because  Customs  applied 
section  12.130(c)  for  marking  purposes 
due  to  the  statements  made  in  T.D.  85-. 
38  and  T.D.  90-17,  19  CFR  12.130(c) 
should  no  longer  apply  for  country  of 
origin  marking  purposes  in  light  of  the 
comments  supporting  the  proposed 
interpretation,  and  in  light  of  Customs 
previous  statements  made  in  connection 
with  the  NAFTA  Marking  Rules.  60  FR 
22312,  22318  (May  5,  1995). 

In  regard  to  the  marking  of  scarves, 
handkerchiefs,  bandannas,  household 
linens,  etc.,  since  19  U.S.C.  3592  sets 
forth  the  rules  of  origin  for  textile  and 
apparel  products  for  purposes  of  the 
customs  laws.  Customs  lacks  authority 
to  carve  out  any  exception  for  these 
articles.  However,  Customs  notes  that 
with  the  passage  of  the  "Trade  and 
Development  Act  of  2000",  in  particular 
section  405,  some  of  the  concerns  raised 
by  the  commenter  appear  to  have  been 
alleviated  as  certain  fabrics  and  articles 
will  no  longer  be  considered  to  originate 
where  the  fabric  is  made. 

Comment:  One  commenter  submits 
that  19  CFR  12.130(c)  should  no  longer 
apply  for  country  of  origin  marking 
purposes  and  for  quota  purposes.  The 
commenter  states  that  T.D.  85-38  was 
promulgated  to  prevent  the 
circumvention  of  visa  or  export  license 
requirements  contained  in  multilateral 
and  bilateral  textile  restraint 
agreements.  The  commenter  notes  that 
the  Tariff  Act  of  1930  never  addressed 
issues  concerning  country  of  origin 
determinations  for  quota  purposes. 
Nonetheless,  this  rule  was  applied  for 
marking  and  quota  purposes  because 
Customs  believed  that  Congress  did  not 
intend  Customs  to  apply  one  rule  of 
origin  for  duty  and  marking  purposes 
and  a  different  rule  for  quota  purposes. 

This  commenter  states  that  it  is 
unaware  of  any  bilateral  agreement  that 
requires  the  imposition  of  quota 
restraints  on  products  that  are  deemed 
to  be  of  U.S.  origin  pursuant  to  the  rules 
set  forth  in  19  CFR  102.21(e).  As  an 
example,  the  bilateral  textile  agreement 
negotiated  between  the  United  States 
and  Fiji  is  presented,  which  requires  Fiji 
to  limit  exports  to  the  United  States  of 
cotton  and  man-made  fiber  textile  and 
textile  products  of  Fiji.  The  commenter 
notes  that  if  a  sheet  is  produced  in  Fiji 
using  Australian  fabric,  Fiji  would  not 
possess  authority  to  hmit  the  exports  of 
such  sheets  to  the  United  States; 


however,  it  presently  would  if  U.S. 
fabric  were  used,  thus  placing  U.S. 
fabric  manufacturers  at  a  competitive 
disadvantage  to  fabric  producers  in 
nonquota  countries  such  as  Australia. 

Another  commenter  questions 
whether  Customs  would  still  require  a 
textile  visa  for  textiles  and  textile 
products  under  the  new  proposed 
position. 

Customs  Response:  With  regard  to  the 
comments  received  regarding  the 
applicability  of  19  CFR  12.130(c)  for 
quota  piu-poses,  we  note  that  this  would 
be  more  appropriately  addressed  to  the 
Committee  for  the  Implementation  of 
Textile  Agreements  which  issues 
instructions  concerning  these  issues. 

Comment:  The  Federal  Trade 
Commission  (FTC)  notes  that  with 
respect  to  marking,  the  ordinary  textile 
rules  of  origin,  prescribed  in  19  U.S.C. 
102.21,  as  interpreted  by  Customs, 
would  apply,  but  that  the  Textile  Fiber 
Products  Identification  Act  (TFPIA),  set 
forth  at  15  U.S.C.  70  et  seq.,  and  the  FTC 
rules  implementing  the  TFPIA,  set  forth 
at  16  CFR  Part  303,  would  also  still 
apply. 

The  FTC  states  that  the  TFPIA 
requires  that  textile  products  be  labeled 
to  show  the  country  of  origin,  whether 
domestic  or  foreign.  15  U.S.C. 
70b(b)(4)&(5).The  FTC  rules  implement 
the  statutory  requirement;  explain  how 
it  applies  to  products  made,  in  part,  in 
the  U.S.  and,  in  part,  in  another  country; 
and  provide  examples  of  proper 
labeling.  16  CFR  303.33,  Therefore, 
under  the  TFPIA,  imported  textile 
products  must  name  the  country  where 
they  were  manufactured  or  processed. 
Textile  products  made  in  the  United 
States  of  materials  also  made  in  the 
United  States  should  be  labeled  as 
"made  in  USA",  or  words  to  that  effect. 
Products  made  in  the  United  States  of 
imported  materials  should  disclose  both 
the  U.S.  manufacturing  and  the 
imported  component — for  example, 
"Made  in  USA  of  imported  fabric"  or 
"Knitted  in  USA  of  imported  yam." 
Similarly,  textile  products  partially 
manufactured  in  a  foreign  country  and 
partially  manufactured  in  the  United 
States  should  be  labeled  to  show  the 
manufacturing  process  both  in  the 
foreign  country  and  in  the  United 
States — for  example,  "Imported  cloth, 
finished  in  USA."  "Sewn  in  USA  of 
imported  components,"  or  "Made  in 
(foreign  country),  finished  in  USA."  The 
rules  state  further  that  for  purposes  of 
determining  how  a  particular  product 
should  be  labeled,  a  manufacturer  needs 
to  consider  the  origin  of  only  those 
materials  that  are  covered  under  the 
TFPIA  (i.e..  those  made  of  textile  fibers) 
and  that  are  one  step  removed  from  that 


manufacturing  process  [i.e.,  a  fabric 
manufacturer  must  identify  imported 
yarn;  a  garment  manufacturer  must 
identify  imported  fabric). 

The  FTC  also  provides  several 
examples  of  how  it  would  view  the 
labeling  requirements  of  textile  products 
made  in  the  United  States  which  are 
sent  abroad  for  some  additional 
finishing  process,  where  there  is  no 
change  in  origin  under  19  CFR  102.21. 
When  there  is  no  change  in  origin,  some 
returned  U.S.  articles  may  simply  be 
labeled  "Made  in  USA,"  but  sonie 
additional  foreign  processes  may  have 
to  be  disclosed  on  the  label.  The  FTC 
states  that  in  many  cases  if  the  foreign 
processing  is  sufficiently  minimal, 
disclosure  would  not  be  necessary  for 
compliance  with  the  TFPIA  and  the 
rules.  Such  processes  would  include: 
various  kinds  of  washing  or  wet 
processing  (stone  washing,  enzjnne 
washing,  acid  washing,  sizing, 
starching,  etc.):  dyeing  or  bleaching; 
application  of  ink  designs  (heat  transfer 
or  screen  printing);  pressing  (including 
permapressing  and  similar  processes  to 
make  apparel  wrinkle  free);  repairs  or 
alterations;  tagging  or  labeling;  closure 
of  single-component  knit  products  (such 
as  hosierv');  adding  or  changing  buttons; 
and  boarding  (adding  cardboard  to  give 
the  garment  shape).  These  processes, 
although  they  enhance  the  value  of  the 
goods,  do  not  alter  the  basic  identity  or 
character  of  the  product. 

The  FTC  states  that  the  addition  of 
ornamentation  or  decorative  trim  that 
involves  adding  textile  fibers  to  a  textile 
product  (by  embroidery,  for  example)  is 
addressed  in  16  CFR  303.12  and  303.26. 
If  such  trim  or  ornamentation  either  (a) 
does  not  exceed  15  percent  of  the 
surface  area  of  the  item,  or  (b)  does  not 
exceed  5  percent  of  the  product's  fiber 
weight,  it  is  exempt  from  the  rules'  fiber 
content  disclosure  requirement.  If 
exempt  from  fiber  content  disclosure,  it 
is  also  exempt  from  origin  disclosure  if 
added  in  another  country.  If  the 
decorative  trim  or  ornamentation  is 
more  than  1 5  percent  of  the  surface  area 
and  more  than  5  percent  of  the 
product's  fiber  weight,  and  is  applied  in 
another  coimtry,  the  foreign  processing 
would  have  to  be  disclosed  (for 
example.  "Made  in  USA,  embroidered 
in  Mexico"). 

In  those  situations  where  the  foreign 
processing  is  more  than  minimal 
finishing  of  an  already  finished  article, 
disclosine  of  the  foreign  processing 
would  be  required.  16  CFR  303.33(a)(4). 
For  example,  if  components  of  a 
garment  are  manufactined  in  the  U.S.. 
hut  the  garment  is  assembled  elsewhere, 
both  aspects  of  the  origin  would  have  to 
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ocesses  to 


be  disclosed  (e.g.,  "Assembled  in 
Mexico  of  U.S.  Components"). 
Customs  Response:  Customs 
appreciates  the  FTC's  comments  which 
clarify  the  marking  requirements  under 
the  TFPIA.  Further  clarification  of  the 
rules  administered  by  the  FTC  may  be 
obtained  by  writing  to:  Textile  Program, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW,  Washington,  DC  20580. 

Conclusion 

After  analyzing  the  comments 
received  and  further  consideration  of 
the  matter.  Customs  has  decided  to 
adopt  the  proposed  interpretation  that 
19  CFR  12.130(c)  does  not  apply  for 
purposes  of  country  of  origin  marking. 
As  noted  above,  the  textile  rules  of 
origin  of  19  U.S.C.  3592,  as  amended, 
and  as  implemented  by  19  CFR  102.21, 
will  be  determinative  regarding  the 
country  of  origin  marking  of  a  U.S. 
textile  or  textile  product  that  is 
processed  abroad  and  that  is  described 
in  those  statutory  and  regulatory 
provisions.  Therefore,  the  origin  rules 
provided  by  statute  and  in  19  CFR 
102.21  must  be  referred  to  in  order  to 
determine  whether  a  U.S.  textile 
product  becomes  a  foreign  product  by 
virtue  of  the  processing  performed 
abroad.  Moreover,  it  should  be  noted 
that  even  if  the  U.S.  textile  product  does 
not  require  labeling  as  a  foreign  product 
under  those  provisions,  the 
interpretation  adopted  in  this  document 
does  not  exempt  textile  emd  apparel 
products  imported  into  the  United 
States  from  the  labeling  requirements  of 
the  Textile  Fiber  Products  Identification 
Act,  15  U.S.C.  70,  enforced  by  the 
Federal  Trade  Commission. 

Approved:  April  14,  2000. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  0&-17461  Filed  7-10-00;  8:45  am] 
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action:  Interim  rule  with  request  for 
comments. 

summary:  The  Administrator  of  the 
Federal  Aviation  Administration  (FAA) 
has  the  statutory  authority  to  issue 
orders  amending,  modifying, 
suspending,  or  revoking  certain  FAA- 
issued  certificates,  in  the  interest  of 
safety  in  air  commerce  or  air 
transportation.  Such  actions  are 
appealable  to  the  Board,  and  the  filing 
of  an  appeal  by  the  affected  certificate 
holder  stays  the  effectiveness  of  the 
Administrator's  order,  unless  the 
Administrator  determines  that  an 
emergency,  requiring  the  order  to  be 
effective  immediately,  exists.  Section 
716  of  the  Aviation  Investment  and 
Reform  Act  for  the  21st  Century  confers 
on  the  Board  the  authority  to  review 
such  emergency  determinations,  which 
were  not  previously  subject  to 
administrative  review,  and  these  interim 
rules  provide  procedures  for  that 
review.  Comments  are  invited  and  will 
be  considered  in  the  formulation  of  final 
rules. 

DATES:  These  interim  rules  are  effective 
on  July  11,  2000.  Comments  are  invited 
by  July  26,  2000.  Reply  comments  may 
be  filed  bv  August  10,2000. 
ADDRESSES:  An  original  and  two  copies 
ol  any  comments  must  be  submitted  to: 
Office  of  General  Counsel,  National 
Transportation  Safety  Board,  Room 
6401,  490  L'Enfant  Plaza  East,  S.W.. 
Washington,  D.C.  20594,  Attention: 
Emergency  Procedure  Rules. 
TOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Battocchi.  General  Counsel, 
(202) 314-6080. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Transportation  Safety 
Board  (NTSB)  currently  has  rules,  at  49 
CFR  part  821,  that  govern  practice  and 
procedure  in  certain  air  safety 
proceedings,  including  proceedings  in 
which  the  FAA  Administrator  seeks  to 
amend,  modify,  suspend  or  revoke 
various  FAA-issued  certificates  or 
privileges.  Under  49  U.S.C.  44709(d), 
such  certificate  actions  are  reviewable 
on  appeal  to  the  Board  by  the  affected 
certificate  holder.  49  U.S.C.  44709(e) 
provides  that  the  filing  of  such  an 
appeal  stays  the  effectiveness  of  the 
Administrator's  order,  pending 
disposition  of  the  appeal  by  the  Board, 
unless  the  Administrator  determines 
that  an  emergency  exists  and  that  safety 
in  air  commerce  or  air  transportation 
requires  the  order  to  be  effective 
immediately.  Prior  to  the  enactment  of 
the  Aviation  Investment  and  Reform  Act 
for  the  21st  Century  (Pub.  L.  106-181, 


signed  into  law  April  5,  2000),  the 
Administrator's  emergency 
determinations  were  not  subject  to 
administrative  review.  Section  716  of 
Public  Law  106-181  expands  the 
Board's  jurisdiction,  by  amending  49 
U.S.C.  44709(e)  to  provide  that  a  person 
affected  by  the  immediate  effectiveness 
of  an  order,  based  on  the 
Administrator's  finding  of  the  existence 
of  an  emergency,  may,  not  later  than  48 
hours  after  receiving  the  order,  petition 
the  Board  to  review  that  emergency 
determination,  under  procedures 
promulgated  by  the  Board.  49  U.S.C. 
44709(e),  as  amended,  further  provides 
that  the  Board  shall  dispose  of  the 
certificate  holder's  request  for  review  of 
the  Administrator's  emergency 
determination  no  later  than  five  days 
after  the  request  is  filed,  and  that,  if  the 
Board  finds  that  an  emergency  does  not 
exist,  the  immediate  applicability  of  the 
Administrator's  order  shall  be  stayed.  In 
light  of  the  immediate  effectiveness  of 
Public  Law  106-181,  the  Board  is 
issuing  interim  rules  to  establish 
procedures  for  its  review  of  the 
Administrator's  emergency 
determinations,  without  notice  and 
comment. 

Public  Law  106-181  also  amends  the 
time  period  for  the  Board  to  make  final 
dispositions  of  appeals  in  all  emergency 
cases.  Under  49  U.S.C.  44709(e)  prior  to 
amendment,  the  Board  had  60  days  from 
the  time  the  Administrator  advised  it  of 
the  existence  of  an  emergency  (by  filing 
a  complaint  in  response  to  the 
certificate  holder's  appeal)  to  make  its 
final  disposition  of  the  appeal,  whereas 
49  U.S.C.  44709(e).  as  amended, 
requires  a  final  disposition  not  later 
than  60  days  after  the  date  on  which  the 
appeal  is  filed.  The  interim  rules 
include  amendments  to  part  821  that 
were  necessitated  by  this  change. 

Interim  Rules 

The  Board  believes  that  its  ciurent 
rules  require  certain  immediate  changes 
to  accommodate  these  amendments  to 
49  U.S.C.  44709(e).  These  interim  rules 
should  permit  the  processing  of  any 
petitions  for  review  of  the 
Administrator's  exercise  of  emergency 
authority  that  are  instituted  by  affected 
certificate  holders  pursuant  to  the 
statutory  amendments,  while  the  Board 
has  final  rules  under  consideration. 

Under  the  interim  rules,  the  authority 
to  review  emergency  determinations  of 
the  Administrator  has  been  delegated  to 
the  Board's  administrative  law  judges. 
The  interim  rules  permit  the 
Administrator  to  file  a  written  reply  to 
the  certificate  holder's  petition  for 
review  of  the  emergency  determination, 
and  require  the  law  judge  to  issue  a 
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written  order  granting  or  denying  the 
petition,  based  upon  such  written 
submissions  by  the  parties.  In  view  of 
the  short  five-day  period  which  Public 
Law  106-181  mandates  for  the 
disposition  of  this  issue,  the  interim 
rules  provide  that  the  law  judge's 
decision  on  the  issue  is  final,  and  not 
appealable  to  the  Board.  The  placement 
of  such  review  authority  in  the  law 
judges  is  a  matter  subject  to  revisitation 
in  the  future,  and  the  Board  is 
particularly  interested  in  comments  on 
this.  The  Board  is  also  interested  in 
comments  on  the  practicality  and/or 
advisability  of  putting  in  place  an 
appeal  process  that  would  permit  a 
review  of  the  law  judge's  ruling  on  the 
emergency  issue  by  the  Board,  which 
would,  of  necessity,  occur  during  the 
ruiming  of  the  30-day  period  in  which 
the  case  must  proceed  to  hearing. 

Aside  ft-om  minor  changes  to  49  CFR 
821.10,  the  general  provision  relating  to 
computations  of  time  in  air  safety 
proceedings  before  the  Board,  all  of  the 
revisions  to  part  821  necessitated  by  the 
amendments  to  49  U.S.C.  44709(e) 
created  by  Public  Law  106-181  appear 
in  subpart  I,  which  sets  forth  special 
rules  applicable  to  appeals  of  emergency 
and  other  immediately  effective  orders 
issued  by  the  Administrator. 

The  addition  and  logical  placement  of 
rules  specifically  relating  to  the 
disposition  of  petitions  for  review  of  the 
Administrator's  emergency 
determinations  have  necessitated  a 
restructuring  of  subpart  I.  Section 
821.54,  which  contained  general 
provisions  relating  to  emergency  cases, 
has  been  redesignated  as  §  821.52,  with 
minor  changes.  Paragraphs  (a)  and  (b)  of 
§  821.55  have  been  removed  from  that 
section  and  recodified,  with  revisions, 
at  §821.53.  Paragraph  (b)  of  §821.53 
amends  former  paragraph  (b)  of 
§  821.55,  by  requiring  appeals  of 
emergency  or  other  immediately 
effective  orders  to  include  a  copy  of  the 
appealed  order.  Previously,  it  was 
sufficient  for  the  certificate  holder  to 
indicate  in  the  appeal  that  an  emergency 
or  other  immediately  effective  order  was 
the  subject  of  the  appeal.  Former 
paragraphs  (c)  through  (f)  of  §  821.55 
have  been  redesignated  as  paragraphs 
(a)  through  (d)  of  that  section. 

A  new  §  821.54  sets  forth  the  rules 
and  procedures  governing  the  Board's 
review  of  the  Administrator's 
emergency  determinations.  Paragraph 
(a)  of  that  section  provides  that  a 
certificate  holder  has  2  days  from  the 
date  on  which  he  or  she  receives  the 
Administrator's  emergency  or  other 
immediately  effective  order  to  file  with 
the  Board  a  petition  for  review  of  the 
emergency  determination.  The  Board 


believes  the  interim  rule's  2  day  time 
limit  is  a  reasonable  application  of  the 
new  legislation's  requirement  that 
review  of  the  Administrator's 
emergency  determination  "shall  be 
requested  not  later  than  48  hours  after 
the  order  is  received"  by  the  affected 
certificate  holder,  and  that  the  rule's  use 
of  a  2  day  time  frame,  rather  than  one 
of  48  hours,  avoids  the  possibility  of 
having  cases  txun  on  inquiries  as  to  the 
precise  hour  and  minute  the  order  was 
received  and/or  the  petition  was  filed. 
Paragraph  (a)  further  provides  that,  as 
the  time  limit  for  filing  a  petition  for 
review  of  the  emergency  determination 
has  been  created  by  statute,  the  Board 
has  no  authority  to  extend  it  (whereas 
time  limits  created  by  the  Board's  rules 
may,  for  good  cause  shown,  be  extended 
pursuant  to  §821.11).  Similar  language 
appears  in  the  Board's  rule  relating  to 
the  filing  of  an  application  for  fees  and 
expenses  under  the  Equal  Access  to 
Justice  Act  (see  49  CFR  826.24(a)). 
Finally,  paragraph  (a)  provides  that,  in 
those  cases  where  a  certificate  holder 
files  a  petition  for  review  of  an 
emergency  determination,  but  has  not 
previously  submitted  an  appeal  from  the 
emergency  or  other  inunediately 
effective  order,  the  petition  will  also  be 
regarded  as  a  simultaneously-filed 
appeal  from  the  order. 

In  the  remainder  of  §  821.54, 
paragraph  (b)  provides  rules  as  to  the 
form,  content,  and  service  of  the 
certificate  holder's  petition,  and 
requires  that  the  petition  include  a  copy 
of  the  Administrator's  order.  Paragraph 
(c)  provides  for  the  submission  of  a 
reply  to  the  petition  by  the 
Administrator.  Rules  governing  the  law 
judge's  disposition  of  the  petition  are  set 
forth  in  paragraphs  (d)  and  (e),  and  the 
effects  of  the  law  judge's  ruling  are 
enumerated  in  paragraph  (f).  Under 
paragraph  (e),  the  petition  is  to  be 
disposed  of  by  written  order,  and  the 
standard  to  be  applied  is  whether,  based 
on  the  acts  and  omissions  of  the 
certificate  holder  as  alleged  in  the 
complaint,  the  Administrator  abused  his 
or  her  discretion  in  determining  that  an 
emergency  exists,  requiring  the  order  to 
be  effective  immediately.  Since  issues  of 
fact  are  properly  resolved  at  an 
evidentiary  hearing,  challenges  to  the 
truthfulness  of  the  factual  allegations 
appearing  in  the  Administrator's  order 
are  not  appropriate  for  this  preliminary 
inquiry;  thus,  paragraph  (e)  provides 
that,  for  purposes  of  deciding  this 
emergency  issue,  the  law  judge  is  to 
assume  the  truth  of  the  factual 
allegations  stated  in  the  order.  The 
abuse  of  discretion  standard  set  forth  in 
paragraph  (e)  is  adopted  from  the 


United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  which  used  that  criteria 
when  presented  with  a  challenge  to  the 
Administrator's  exercise  of  emergency 
authority  in  Nevada  Airlines  v.  Bond, 
622  F.2d  1017  (1980).  In  paragraph  (f), 
it  is  provided  that,  if  the  petition  is 
granted,  the  effectiveness  of  the 
Administrator's  order  will  be  stayed, 
until  the  Board  makes  a  final 
disposition  of  the  certificate  holder's 
appeal.  Since,  in  that  instance,  the 
certificate  holder  will  not  be  deprived  of 
the  use  of  the  certificate(s)  affected  by 
the  order  while  the  appeal  is  pending, 
the  certificate  holder  will  not  be 
permitted  to  waive  the  applicability  of 
the  expedited  appeals  process  of  subpart 
I,  unless  the  Administrator  consents  to 
such  a  waiver. 

Paragraph  (a)  of  §  821.55  (formerly 
paragraph  (c)  of  that  section),  which 
provides  rules  for  the  filing  and  service 
of  the  Administrator's  complaint,  has 
been  revised  to  include  rules  as  to  when 
the  complaint  is  to  be  filed  in  those 
cases  where  there  has  been  a  challenge 
to  the  Administrator's  emergency 
determination.  In  addition,  paragraph 
(a)  now  requfres  that  the  complaint  be 
filed  with  the  Board  by  overnight 
delivery  or  facsimile,  with  service  on 
the  respondent  by  the  same  means. 
Minor  changes  have  been  made  to 
paragraph  (b)  (formerly  paragraph  (d))  of 
§  821.55,  and  no  substantive  changes 
were  made  to  paragraphs  (c)  and  (d) 
.  (formerly  paragraphs  (e)  and  (f))  of  that 
section. 

Paragraph  (a)  of  §  821.56,  which  sets 
forth  rules  and  procedures  regarding  the 
issuance  of  notices  of  hearing  in 
emergency  cases,  has  been  amended  to 
take  into  account  the  new  legislation's 
shortening  of  the  time  frame  for  the 
Board  to  make  a  final  disposition  of  an 
appeal  in  an  emergency  case  to  60  days 
after  the  date  on  which  the  certificate 
holder's  appeal  is  filed  (as  opposed  to 
60  days  from  the  date  on  which  the 
Board  is  advised  by  the  Administrator  of 
the  existence  of  an  emergency,  which 
was  accomplished  when  the 
Administrator  filed  a  complaint  in 
response  to  the  appeal).  Paragraph  (a) 
has  also  been  amended  to  provide  rules 
for  the  issuance  of  notices  of  hearing  in 
those  cases  where  the  certificate  holder 
has  challenged  the  Administrator's 
determination  as  to  the  existence  of  an 
emergency,  upon  the  disposition  of  that 
preliminary  issue.  There  are  no 
substantive  changes  to  the  remaining 
provisions  of  §821.56.  Section  821.57 
has  not  been  amended. 

Related  Matters 

Since  our  part  821  rules  were  last 
amended,  the  statutes  referred  to  in  that 
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part — i.e.,  the  Independent  Safety  Board 
Act  of  1974;  the  Federal  Aviation  Act  of 
1958,  as  amended;  and  the  FAA  Civil 
Penalties  Assessment  Act  of  1992 — have 
been  recodified,  without  substantive 
change,  at  49  U.S.C.  Chapters  11 
{Sections  1101  et  seq.),  447  (Sections 
44701  et  seq.),  and  463  (Sections  46301 
et  seq.),  respectively.  Thus,  the  Board 
will,  solely  for  "housekeeping" 
purposes,  amend  part  821,  where 
necessary,  to  reflect  the  current 
statutory  designations.  In  addition, 
Section  821.38Cb),  as  currently  written, 
contains  a  reference  to  "§  556(d)  of  the 
Administrative  Procedure  Act,"  while 
§  821.41  refers  to  another  section  of 
Administrative  Procedure  Act  by  its 
United  States  Code  citation.  For 
purposes  of  consistency,  and  to  follow 
the  preferred  convention  of  using 
United  States  Code  citations  to  reference 
statutory  authority  in  agency  rules,  the 
statutory  reference  in  §  821.38(b)  will  be 
amended  to  reflect  the  appropriate 
United  States  Code  citation. 

The  rules,  as  currently  vsnritten,  also 
contain  references  to  parties  involved  in 
these  proceedings,  and  actions  taken  by 
them,  with  the  designations  "he," 
"him,"  and  "his."  The  Board  believes 
that  such  terms  should  be  changed  to 
the  more  proper  "he  or  she,"  "him  or 
her,"  and  "his  or  hers,"  and  these 
changes  will  be  made  in  the 
housekeeping  amendments,  as  well. 

Because  such  housekeeping 
amendments  do  not  substantively 
change  the  Board's  part  821  rules, 
comments  on  these  matters  are  not 
solicited. 

List  of  Subjecti,  m  49  LI  R  Part  821 

Administrative  practice  and 
procedure,  Airmen,  Aviation  safety. 

For  the  reasons  set  forth  in  the 
preamble,  part  821  of  title  49  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  821— RULES  OF  PRACTICE  IN 
AIR  SAFETY  PROCEEDINGS 

1.  The  authority  citation  for  part  821 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1101-1155,  44701- 
44723,  46301;  unless  otherwise  noted. 

2.  In  part  821,  revise  all  references  to 
"he,"  "him,"  and  "his,"  to  read  "he  or 
she,"  "him  or  her,"  and  "his  or  her," 
respectively. 

3.  In  part  821.  revise  all  references  to 
"section  602(b)  of  the  Act"  to  read  "49 
U.S.C.  44703(c),"  and  revise  all 
references  to  "section  609  of  the  Act"  to 
read  "49  U.S.C.  44709." 


§821.1     [Amended] 

4.  In  §821.1,  remove  the  paragraph 
defining  the  term  "Act;"  amend  the 
paragraph  defining  the  term 
"Certificate"  by  removing  the  words 
"Title  VI  of  the  Act"  and  inserting  in 
their  place  the  words  "49  U.S.C. 
Chapter  447;"  and  amend  the  last 
sentence  of  §  821.1  by  removing  the 
words  "the  Act"  and  inserting  in  their 
place  the  words  "49  U.S.C.  Chapters  11, 
447,  and  463." 

§821.3     [Amenaec 

5.  In  §821.3,  remove  the  words  "a 
new." 

§821.8     [Amendeoj 

6.  Amend  paragraph  (c)  of  §821.8  by 
removing  the  words  "section  1005(b)  of 
the  Act"  and  inserting  in  their  place  the 
words  "49  U.S.C.  46103(a)." 

7.  Revise  §  821.10  to  read  as  follows: 

§821.10     Compjtation  of  time. 

In  compuung  any  period  of  time 
prescribed  or  allowed  by  this  part,  by 
notice  or  order  of  the  Board  or  a  law 
judge,  or  by  any  applicable  statute,  the 
date  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included  in  the 
computation.  The  last  day  of  the  period 
so  computed  is  to  be  included  unless  it 
is  a  Satiirday,  Sunday,  or  legal  holiday 
for  the  Board,  in  which  event  the  period 
runs  until  the  end  of  the  next  day  which 
is  neither  a  Saturday,  Sunday,  nor  legal 
holiday.  In  all  cases.  Saturdays, 
Simdays,  and  legal  holidays  for  the 
Board  shall  be  included  in  the 
computation  of  time,  except  they  shall 
not  be  included  in  computations  of  time 
respecting  petitions  for  review  of 
determinations  as  to  the  existence  of 
emergencies  under  §  821.54  in  subpart  I 
of  this  part. 

§821.19    [Amended] 

8.  Amend  paragraph  (a)  of  §821. 19  by 
removing  the  words  "section  1004  of  the 
Act"  and  inserting  in  their  place  the 
words  "49  U.S.C.  46104." 

§821.38    [Amended] 

9.  Amend  paragraph  (b)  of  §  821.38  by 
removing  the  words  "§  556(d)  of  the 
Administrative  Procedure  Act"  and 
inserting  in  their  place  the  words  "5 
U.S.C.  556(d)  (Administrative 
Procedure)." 

10.  Revise  subpart  I  to  read  as  follows: 

Subpart  I— Rules  Applicable  to 
Emergency  Proceedings  and  OT^er 
Immediately  Etlective  Orders 


Sec. 
821.52 


General. 


821.53  Appeal. 

821.54  Review  of  Administrator's 
determination  of  emergency. 

821.55  Complaint,  answer  to  complaint, 
motions,  and  discovery. 

821.56  Hearing  and  initial  decision. 

821 .57  Procedure  on  appeal. 

§821.52    General. 

(a)  Applicability.  This  subpart  shall 
apply  to  any  order  issued  by  the 
Administrator  under  49  U.S.C.  44709:  as 
an  emergency  order;  as  an  order  not 
designated  as  an  emergency  order,  but 
later  amended  to  be  an  emergency  order; 
and  any  order  designated  as 
immediately  effective  or  effective 
immediately. 

(b)  Effective  date  of  emergency.  The 
procedvire  set  forth  herein  shall  apply  as 
of  the  date  when  written  advice  of  the 
emergency  character  of  the 
Administrator's  order  is  first  received 
and  docketed  by  the  Office  of 
Administrative  Law  Judges  or  the  Board. 

(c)  Computation  of  time.  Time  shall 
be  computed  in  accordance  with  the 
provisions  of  §  821.10. 

§821.53    Appeal. 

(a)  Time  within  which  to  appeal.  The 
certificate  holder  may  appeal  within  10 
days  after  the  service  of  the 
Administrator's  emergency  or  other 
immediately  effective  order.  The 
certificate  holder  shall  file  an  original 
and  3  copies  of  the  appeal  with  the 
Office  of  Administrative  Law  Judges, 
and  shall  serve  a  copy  of  the  appeal  on 
the  Administrator. 

(b)  Form  and  content  of  appeal.  The 
appeal  may  be  in  letter  form.  It  shall 
identify  the  Administrator's  order  and 
the  certificate  affected,  shall  recite  the 
Administrator's  action  and  indicate  that 
an  emergency  or  other  immediately 
effective  order  is  being  appealed,  and 
shall  identify  the  issues  of  fact  or  law  on 
which  the  appeal  is  based,  and  the  relief 
sought.  A  copy  of  the  order  shall  be 
attached  to  the  appeal. 

§821.54    Review  of  Administrator's 
determination  of  emergency. 

(a)  Time  within  which  to  file  petition. 
The  certificate  holder  may,  within  2 
days  after  receipt  of  the  Administrator's 
emergency  or  other  immediately 
effective  order,  petition  the  Board  for 
review  of  the  Administrator's 
determination  that  an  emergency, 
requiring  the  issuance  of  an 
immediately  effective  order,  exists.  This 
2  day  deadline  is  statutory  and  the 
Board  has  no  authority  to  extend  it.  If 
the  certificate  holder  has  not  previously 
filed  an  appeal  from  the  emergency  or 
other  immediately  effective  order,  the 
petition  shall  also  be  considered  a 
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simultaneously  filed  appeal  from  the 
order  under  §821.53. 

(b)  Form,  content,  and  service  of 
petition.  The  petition  may  be  in  letter 
form.  It  shall  identify  the  order  from 
which  review  of  the  Administrator's 
exercise  of  emergency  authority  is 
sought,  and  a  copy  of  the  order  shall  be 
attached  to  the  petition.  The  petition 
shall  enumerate  the  specific  grounds  on 
which  the  certificate  holder  challenges 
the  Administrator's  determination  that 
an  emergency  exists.  In  the  event  that 
the  petition  fails  to  set  forth  the  specific 
grounds  for  the  certificate  holder's 
challenge  to  the  Administrator's 
emergency  determination,  the  petition 
shall  be  dismissed.  The  petition  shall  be 
served  on  both  the  Board  and  the 
Administrator  via  overnight  delivery  or 
facsimile. 

(c)  Reply  to  petition.  Within  2  days 
after  service  of  the  petition,  the 
Administrator  may  file  a  reply  to  the 
petition  in  support  of  his  or  her 
determination  as  to  the  existence  of  an 
emergency  requiring  the  order  to  be 
effective  immediately.  Such  reply  shall 
be  served  on  both  the  Board  and  the 
certificate  holder  via  overnight  delivery 
or  facsimile.  No  written  submissions 
other  than  the  petition  and  reply  shall 
be  filed,  except  in  accordance  with 
paragraph  (d)  of  this  section. 

(d)  Hearing.  No  hearing  shall  be  held 
on  a  petition  for  review  of  an  emergency 
determination.  However,  a  law  judge 
may,  on  his  or  her  own  initiative,  solicit 
from  the  parties  additional  information 
to  supplement  that  provided  in  the 
petition  and  reply. 

(e)  Disposition.  Within  5  days  after 
receipt  of  the  petition,  the  chief  judge 
(or,  if  the  case  has  been  assigned,  the 
law  judge  to  whom  the  case  is  assigned) 
shall  dispose  of  the  petition  by  written 
order,  finding  whether  the 
Administrator  abused  his  or  her 
discretion  in  determining  that  there 
exists  an  emergency  requiring  the  order 
to  be  immediately  effective,  based  on 
the  acts  and  omissions  alleged  in  the 
Administrator's  order,  assuming  the 
truth  of  such  factual  allegations. 

(f)  Effect  of  law  judge's  ruling.  If  the 
law  judge  grants  the  petition,  the 
effectiveness  of  the  Administrator's 
order  will  be  stayed  until  final 
disposition  of  the  respondent's  appeal 
by  the  law  judge  or  the  Board.  In  such 
cases,  the  remaining  provisions  of  this 
subpart  (§§821.55-821.57)  shall 
continue  to  apply,  and  their 
applicability  may  not  be  waived  by  the 
respondent  without  the  consent  of  the 
Administrator.  If  the  petition  is  denied, 
the  Administrator's  order  shall  remain 
in  effect,  and  the  remaining  provisions 
of  this  subpart  shall  continue  to  apply, 


imless  respondent  waives  their 
applicability.  The  law  judge's  ruling  on 
the  petition  shall  be  final,  and  is  not 
appealable  to  the  Board. 

§821.55     Complaint  answer  to  complaint, 
motions,  and  discovery. 

(a)  Complaint.  Within  3  days  after 
receipt  of  the  appeal,  or  within  3  days 
after  service  of  a  law  judge's  order 
disposing  of  a  petition  for  review  of  the 
Administrator's  emergency 
determination,  whichever  is  later,  the 
Administrator  shall  file  with  the  Board 
via  overnight  delivery  or  facsimile,  an 
original  and  3  copies  of  the  emergency 
or  other  immediately  effective  order  as 
the  complaint,  and  serve  a  copy  on  the 
respondent  by  the  same  means. 

(b)  Answer  to  the  complaint.  Within  5 
days  after  service  of  the  complaint  upon 
respondent,  he  or  she  shall  file  an 
answer  thereto,  and  serve  a  copy  of  the 
answer  on  the  Administrator.  Failure  to 
deny  any  allegation  or  allegations  of  the 
complaint  may  be  deemed  an  admission 
of  the  allegation  or  allegations  not 
answered. 

(c)  Motion  to  dismiss  and  motion  for 
more  definite  statement.  No  motion  to 
dismiss  or  for  a  more  definite  statement 
shall  be  made,  but  the  substance  thereof 
may  be  stated  in  the  respondent's 
answer.  The  law  judge  may  permit  or 
require  a  more  definite  statement  or 
other  amendment  to  any  pleading  at  the 
hearing,  upon  good  cause  shown  and 
upon  just  and  reasonable  terms. 

(d)  Discovery.  Discovery  is  authorized 
in  emergency  or  other  immediately 
effective  proceedings,  and,  given  the 
short  time  available,  parties  are  directed 
to  cooperate  to  ensure  timely 
completion  prior  to  the  hearing. 
Discovery  requests  shall  be  served  as 
soon  as  possible  after  initiation  of  the 
proceeding.  Motions  to  compel 
production  shall  be  expeditiously  filed, 
and  will  be  promptly  decided.  Time 
limits  for  compliance  with  discovery 
requests  shall  accommodate  and  not 
conflict  with  the  schedule  set  forth  in 
this  subpart.  The  provisions  at  §821.19 
shall  apply,  modified  as  necessary  to 
reflect  applicable  deadlines. 

§821.56     Hearing  and  initial  decision 

(a)  Notice  of  hearing.  Within  5  days  of 
the  receipt  of  respondent's  appeal,  or 
immediately  upon  the  issuance  of  a  law 
judge's  order  disposing  of  a  petition  for 
review  of  the  Administrator's 
emergency  determination  (if  later),  the 
parties  will  be  notified  of  the  date,  time 
and  place  of  the  hearing.  The  hearing 
shall  be  set  for  a  date  no  later  than  30 
days  after  the  filing  of  the  appeal.  To  the 
extent  not  inconsistent  with  this 


section,  the  provisions  of  §  821.37(a} 
also  apply. 

(b)  Initial  decision.  The  initial 
decision  shall  be  made  orally  on  the 
record  at  the  termination  of  the  hearing 
and  after  opportunity  for  oral  argument. 
The  provisions  of  §  821.42(b)  and  (d) 
shall  be  applicable  (covering  content, 
furnishing  a  copy  of  the  initial  decision 
excerpted  from  the  record,  and  issuance 
date). 

(c)  Conduct  of  hearing.  The 
provisions  of  §§821.38,  821.39,  and 
821.40,  covering  evidence,  argument 
and  submissions,  and  record,  shall  be 
applicable. 

fd)  Effect  of  law  judge's  initial 
decision.  If  no  appeal  to  the  Board  by 
either  party,  by  motion  or  otherwise,  is 
filed  within  the  time  allowed,  the  law 
judge's  initial  decision  shall  become 
final  but  shall  not  be  deemed  to  be  a 
precedent  binding  on  the  Board. 

§821.57    Procedure  on  appeal. 

(a)  Time  withm  which  to  file  a  notice 
of  appeal  and  content.  Within  2  days 
after  the  initial  decision  has  been  orally 
rendered,  either  party  to  the  proceeding 
may  appeal  therefrom  by  filing  with  the 
Board  and  serving  upon  the  other 
parties  a  notice  of  appeal.  The  time 
limitations  for  the  filing  of  documents 
are  not  extended  by  the  unavailability  of 
the  hearing  transcript. 

(b)  Briefs  and  oral  argument.  Unless 
otherwise  authorized  by  the  Board,  all 
briefs  in  emergency  cases  shall  be 
served  via  overnight  delivery  or 
facsimile  confirmed  by  first-class  mail. 
Within  5  days  after  the  filing  of  the 
notice  of  appeal,  the  appellant  shall  file 
a  brief  with  the  Board  and  serve  a  copy 
on  the  other  parties.  Within  7  days  after 
service  of  the  appeal  brief,  a  reply  brief 
may  be  filed,  with  copies  served  (as 
provided  above)  on  other  parties.  The 
briefs  shall  comply  with  the 
requirements  of  §  821.48  (b)  through  (g). 
Appeals  may  be  dismissed  by  the  Board 
on  its  own  initiative  or  on  motion  of  a 
party,  notably  in  cases  where  a  party 
fails  to  perfect  the  notice  of  appeal  by 
filing  a  timely  brief.  When  a  request  for 
oral  argument  is  granted,  the  Board  will 
give  notice  of  such  argument. 

(c)  Issues  on  appeal.  The  provisions 
of  §  821.49  shall  apply  to  issues  on 
appeal.  However,  the  Board  may  upon 
its  own  initiative  raise  any  issue,  the 
resolution  of  which  it  deems  important 
to  a  proper  disposition  of  the 
proceeding.  If  necessary  or  appropriate, 
the  parties  shall  be  afforded  a 
reasonable  opportunity  to  comment. 

(d)  Petitions  for  reconsideration, 
rehearing,  reargument,  or  modification 
of  order.  The  only  petitions  for 
reconsideration,  rehearing,  reargument, 
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or  modification  of  an  order  which  the 
Board  will  entertain  are  petitions  based 
on  the  ground  that  new  matter  has  been 
discovered.  Such  petitions  must  set 
forth  the  following: 

(1)  The  new  matter; 

(2)  Affidavits  of  prospective 
witnesses,  authenticated  documents,  or 
both,  or  an  explanation  of  why  such 
substantiation  is  unavailable;  and 

(3)  A  statement  that  such  new  matter 
could  not  have  been  discovered  by  the 
exercise  of  due  diligence  prior  to  the 
date  the  case  was  submitted  to  the 
Board 

§821.64    [Amended] 

11.  Amend  paragraph  (a)  of  §821.64 
by  removing  the  words  "section  1006  of 
the  Act  (49  U.S.C.  46110)  and  section 
304(d)  of  the  Independent  Safety  Board 
Act  of  1974  {49  U.S.C.  1153)"  and 
inserting  in  their  place  the  words  "49 
U.S.C.  1153  and  46110." 

Dated:  July  5,  2000. 
Jim  Hall, 
Chairman. 
[FR  Doc.  00-17417  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  7533-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  679 

[Docket  No.  000211039-0039-01;  I.D. 
070600A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GO A).  This  action  is  necessary 
to  prevent  exceeding  the  2000  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  6,  2000,  through  2400 
hrs,  A.l.t,  December  31,  2000. 

FOB  FURTHER  INFORMATION  CONTACT: 

■]::    !i,.i-  t^'.ir-    :.     -*.   ^    -in  1-1780,  fax 
907-481-1781  or 
tom.pearson@noaa  s~" 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
jCouncil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2000  TAC  of  Pacific  ocean  perch 
for  the  Western  Regulatory  Area  was 
established  as  1,240  metric  tons  (mt)  in 
the  Final  2000  Harvest  Specifications  of 
Groundfish  for  the  GOA  (65  FR  8298, 
February  18,  2000).  See 
§679.20(c)(3)(ii). 

In  accordance  with  §  679,20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
IMMFS  (Regional  Administrator),  has 
determined  that  the  2000  TAC  for 
Pacific  ocean  perch  in  the  Western 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 


establishing  a  directed  fishing 
allowance  of  1,140  mt,  and  is  setting 
aside  the  remaining  100  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Western  Regulatorv  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  2000  TAG  of  Pacific 
ocean  perch  for  the  Western  Regulatory 
Area  of  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  6,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-17473  Filed  7-6-00;  3:09  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  0^  AGRiCULTURE 

Agricultural  MarKeti-^g  Service 

7CFR  Pan  905 

[Docket  No.  FVOO-905-4  PR] 

Oranges  Grapefruit  Tangerines,  and 
Tangelos  Grown  in  Florida;  Limiting 

the  Volume  ot  SmaH  Red  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rul6. 


SUMMARY:  This  rule  invites  comments 
on  limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  fresh 
market  under  the  marketing  order 
covering  oranges,  grapefruit,  tangerines, 
and  tangelos  grown  in  Florida.  The 
marketing  order  is  administered  locally 
by  the  Citrus  Administrative  Committee 
(Committee).  This  rule  would  limit  the 
volume  of  size  48  and  size  56  red 
seedless  grapefruit  handlers  could  ship 
during  the  first  11  weeks  of  the  2000- 
2001  season  beginning  in  September. 
This  rule  would  establish  the  base 
percentage  for  these  small  sizes  at  25 
percent  for  the  11-week  period.  This 
proposal  would  supply  enough  small 
sized  red  seedless  grapefruit  to  meet 
market  demand,  without  saturating  all 
markets  with  these  small  sizes.  This  rule 
would  help  stabilize  the  market  and 
improve  grower  returns. 
DATES:  Comments  must  be  received  by 
August  10.  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk. 
Marketing  Order  Administrative  Branch, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-5698,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 


inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  G.  Pimental,  Southeast 
Marketing  Field  Office.  Marketing  Order 
Administrative  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  2276.  Winter  Haven,  Florida 
33883-2276;  telephone:  (863)  299-^770, 
Fax:  (863)  299-5169;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905,  both  as  amended  (7  CFR  part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  imder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  eifect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers.  The  current 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3Vib  inches  in  diameter). 

This  rule  invites  comments  on 
limiting  the  voliune  of  small  red 
seedless  grapefruit  entering  the  fresh 
market.  This  rule  would  limit  the 
volume  of  size  48  and  size  56  red 
seedless  grapefruit  handlers  could  ship 
during  the  first  11  weeks  of  the  2000- 
2001  season  beginning  in  September. 
This  rule  would  establish  the  base 
percentage  for  these  small  sizes  at  25 
percent  for  each  week  of  the  11 -week 
period.  This  proposal  would  supply 
enough  small  sized  red  seedless 
grapefruit  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  This  rule  would  help 
stabilize  the  market  and  improve  grower 
returns. 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  that  may  be  shipped 
by  a  handler  during  a  particular  week 
would  be  established  as  a  percentage  of 
the  total  shipments  of  such  variety  by 
such  handler  in  a  prior  period, 
established  by  the  Committee  and 


Fpder.l  Register / Vol.  65,  No.  133/Tuesday,  July  11,  2000 / Proposed  Rules 


42643 


approved  by  the  Secretary,  in  which  the 
handler  shipped  such  variety. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  The 
procedures  specify  that  the  Committee 
may  recommend  that  only  a  certain 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  regulation  period  is  11 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  diuing  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  reconunended 
•weekly  percentage  times  the  average 
weekly  volume  of  red  grapefruit 
handled  by  such  handler  in  the  previous 
five  seasons,  handlers  can  calculate  the 
total  volume  of  sizes  48  and  56  they 
may  ship  in  a  regulated  week. 

This  proposed  rule  would  limit  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  for  each  week 
of  the  11-week  period  beginning 
September  18.  This  rule  would  limit  the 
volume  of  sizes  48  and  56  red  seedless 
grapefruit  entering  the  fresh  market  by 
establishing  a  weekly  percentage  of  25 
percent  for  each  of  the  11  weeks.  This 
would  allow  the  Conunittee  to  start  the 
season  at  the  most  restrictive  level 
allowed  under  §  905.153,  and  if 
conditions  warrant,  to  release  greater 
quantities  of  sizes  48  and  56  small  red 
grapefruit  as  more  information  becomes 
available.  The  Committee  recommended 
this  action  by  a  unanimous  vote  at  a 
meeting  on  May  26,  2000.  This  action  is 
similar  to  those  taken  the  previous  three 
seasons  (1997-98,  1998-99  and  1999- 
2000.) 

For  the  seasons  1994-95,  1995-96, 
and  1996-97,  returns  for  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cost  of  production.  On-tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  $9.60  per  carton  (Vs 
bushel)  during  the  1989-90  season,  to 
$3.45  per  carton  during  the  1994-95 
season,  to  $1.41  per  carton  during  the 
1996-97  season. 

The  Committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small-sized  grapefruit  shipped  early  in 
the  marketing  season.  In  the  1994-95, 
1995-96,  and  1996-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11-week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  This  contrasted  with  sizes 
48  and  56  representing  only  26  percent 


of  total  shipments  for  the  remainder  of 
the  season. 

While  there  is  a  market  for  early 
grapefruit,  shipping  large  quantities  of 
small  red  seedless  grapefruit  in  a  short 
period  oversupplies  the  fresh  market  for 
these  sizes  and  negatively  impacts  the 
market  for  all  sizes.  For  the  majority  of 
the  season,  larger  sizes  retiun  higher  > 
prices  than  smaller  sizes.  However, 
there  is  a  push  early  to  get  fruit  into  the 
market  to  take  advantage  of  high  prices  " 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 
greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower-priced 
fruit  on  the  market,  driving  down  the 
price  for  all  sizes. 

At  the  start  of  the  season,  larger-sized 
fruit  command  a  premiiun  price.  In 
some  cases,  the  f.o.b.  price  is  $4  to  $10 
more  a  carton  than  for  the  smaller  sizes. 
In  October,  the  f.o.b.  price  for  a  size  27 
averages  around  $14.00  per  carton.  This 
compares  to  an  average  f.o.b.  price  of 
$6.00  per  carton  for  size  56.  In  the  three 
years  before  the  issuance  of  a  percentage 
size  regulation,  by  the  end  of  the  11- 
week  period  covered  in  this  rule,  the 
f.o.b.  price  for  large  sizes  dropped  to 
within  $1  or  $2  of  the  f.o.b.  price  for 
small  sizes. 

In  the  three  seasons  prior  to  1997-98, 
prices  of  red  seedless  grapefruit  fell 
from  a  weighted  average  f.o.b.  price  of 
$7.80  per  carton  to  an  average  f.o.b. 
price  of  $5.50  per  carton  during  the 
period  covered  by  this  rule.  Later  in  the 
season  the  crop  sized  to  naturally  limit 
the  amount  of  smaller  sizes  available  for 
shipment.  However,  the  price  structure 
in  the  market  had  already  been 
negatively  affected.  The  market  never 
recovered,  and  the  f.o.b.  price  for  all 
sizes  fell  to  around  $5.00  to  $6.00  per 
carton  for  most  of  the  rest  of  the  season. 

An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on-tree  prices  had 
fallen  from  a  high  near  $7.00  per  carton 
in  1991-92  to  around  $1.50  per  carton 
for  the  1996-97  season.  The  study 
projected  that  if  the  industry  elected  to 
make  no  changes,  the  on-tree  price 
would  remain  around  $1.50  per  carton. 
The  study  also  indicated  that  increasing 
minimum  size  restrictions  could  help 
raise  returns. 

The  Committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  early  in  the  season 
contributes  to  poor  returns  for  growers 
and  lower  on-tree  values.  To  address 
this  issue,  the  Committee  voted  to 
utilize  the  provisions  of  §  905.153,  and 
established  a  weekly  percentage  of  size 
regulation  during  the  first  1 1  weeks  of 
the  1997-98,  1998-99,  and  1999-2000 


seasons.  The  initial  recommendation 
from  the  Committee  was  to  set  the 
weekly  percentages  at  25  percent  for 
each  of  the  11  weeks.  Then,  as  more 
information  on  the  crop  became 
available,  and  as  the  season  progressed, 
the  Committee  met  again  and  adjusted 
its  recommendations  for  the  weekly 
percentages  as  needed.  Actual  weekly 
percentages  established  during  the  11- 
week  period  during  the  1999-2000 
season  were  45  percent  for  the  first  two 
weeks,  40  percent  for  the  third  week,  37 
percent  for  the  fourth  through  the 
seventh  week,  and  32  percent  for  the 
last  four  weeks.  The  Committee 
considered  information  from  past 
seasons,  crop  estimates,  fruit  size,  and 
other  available  information  in  making 
its  recommendations. 

The  Committee  has  used  the 
percentage  size  regulation  to  the 
betterment  of  the  industry.  Prices  have 
increased,  and  movement  has  been 
stable.  In  each  of  the  three  seasons 
following  the  1996-97  season,  the 
Committee  has  recommended  utilizing 
the  percentage  size  rule.  During  the  11- 
week  period  of  regulation,  the  average 
price  has  been  higher  than  for  the  three 
years  prior  to  regulation.  In  late  October, 
the  average  price  for  red  seedless 
grapefruit  was  $9.31  for  the  last  three 
years  regulation  compared  to  $7.22  for 
the  same  period  for  the  three  years  prior 
to  regulation.  Prices  also  remained  at  a 
higher  level,  with  an  average  price  of 
$7.31  in  mid-December  during 
regulation  compared  to  $6.02  for  the 
three  years  prior  to  regulation.  The 
average  season  price  was  also  higher, 
with  the  past  three  seasons  averaging 
$7.13  compared  to  $5.83  for  the  three 
prior  years. 

The  on-tree  earnings  per  box  have 
also  been  increasing  for  the  past  three 
years,  providing  better  returns  to 
growers.  The  on-tree  price  increased 
from  $3.42  for  1997-98,  to  $5.04  for 
1998-99,  to  an  estimated  $6.46  for  the 
1999-2000  season. 

Another  benefit  of  percentage  size 
regulation  has  been  in  maintaining 
higher  prices  for  the  larger-sized  fruit. 
Larger  fruit  commands  a  premium  price 
early  in  the  season.  Th    T.o.b.  price  for 
a  larger  size  can  be  $-  to  $10  more  per 
carton  than  for  smalLr  sizes.  However, 
the  glut  of  smaller,  lower-priced  fruit  on 
the  early  market  was  driving  down  the 
prices  for  all  sizes.  In  the  three  years 
prior  to  the  implementation  of  the 
percentage  size  rule,  by  the  end  of  the 
11-week  period  covered,  the  f.o.b.  price 
for  the  large  sizes  would  drop  to  within 
$2  of  the  f.o.b.  price  for  the  smaller 
sizes.  This  was  not  acceptable  to  the 
industry. 
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During  the  past  three  years  of 
regulation  under  the  percentage  size 
rule,  the  average  differential  between 
the  carton  price  for  a  size  27  and  the 
price  for  a  size  56  was  $5.65  at  the  end 
of  October  and  remained  at  $3.43  in 
mid-December.  During  the  three  years 
prior  to  regulation,  the  average 
differential  between  these  two  sizes  was 
$3.47  at  the  end  of  October,  but  by  miH- 
December  the  price  for  the  larger  size 
had  dropped  to  within  $1.68  of  the  price 
for  the  smaller-size  fruit.  In  fact,  the 
average  prices  for  each  size  were  higher 
during  the  three  years  with  regulation 
than  for  the  three  years  prior  to 
regulation.  The  average  prices  for  size 
27,  size  32,  size  36,  and  size  40  during 
the  11 -week  period  for  the  last  three 
years  were  $9.07,  $7.91,  $7.16,  and 
$6.62,  respectively.  This  compares  to 
the  average  prices  for  the  same  sizes 
during  the  same  period  for  the  three 
years  prior  to  regulation  of  $6.48,  $5.63, 
$5.59,  and  $5.34,  respectively. 

The  percentage  size  regulation  has 
also  been  helpful  in  stabilizing  the 
volume  of  small  sizes  entering  the  fresh 
market  early  in  the  season.  During  the 
three  years  prior  to  regulation,  small 
sizes  accounted  for  over  34  percent  of 
the  total  shipments  of  red  seedless 
grapefruit  during  the  11 -week  period 
covered  in  the  rule.  This  compares  to  31 
percent  for  the  same  period  for  the  last 
three  years  of  regulation.  There  has  also 
been  a  43  percent  reduction  in  the 
volume  of  small  sizes  entering  the  fresh 
market  during  the  11 -week  regulatory 
period  from  1995-96  to  1999-2000. 

In  making  its  recommendation  for  the 
upcoming  season,  the  Committee 
reviewed  its  experiences  from  the  past 
seasons.  The  Committee  examined 
shipment  data  covering  the  11 -week 
regulatory  period  for  the  Jast  three 
regulated  seasons  and  the  three  prior 
seasons.  The  information  contained  the 
amounts  and  percentages  of  sizes  48  and 
56  shipped  during  each  week.  The 
Committee  believes  establishing  weekly 
percentages  during  the  last  three 
seasons  was  successful.  The  past 
regulations  helped  maintain  prices  at  a 
higher  level  than  the  previous  years 
without  regulation,  and  sizes  48  and  56 
by  count  and  as  a  percentage  of  total 
shipments  were  reduced. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 


having  the  largest  gains,  and  larger-sized 
grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher-priced, 
larger-sized  grapefruit,  which  helped 
raise  weekly  average  f.o.b.  prices.  It 
further  stated  that  sizes  48  and  56 
grapefruit  accounted  for  around  27 
percent  of  domestic  shipments  during 
the  same  11  weeks  during  the  1996-97 
season.  Comparatively,  sizes  48  and  56 
accounted  for  only  1 7  percent  of 
domestic  shipments  during  the  same 
period  in  1997-98,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small-sized  grapefruit. 

The  Committee  considered  the  past 
problems  and  the  success  of  the 
percentage  rule  and  decided  to 
recommend  using  the  percentage  of  size 
provisions  for  the  coming  season 
beginning  in  September.  Members 
believe  the  problems  associated  with  an 
uncontrolled  volume  of  small  sizes 
entering  the  market  early  in  the  season 
would  recur  without  this  action.  The 
Committee  recommended  that  the 
weekly  percentage  be  set  at  25  percent 
for  each  week  of  the  11-week  period. 
This  is  as  restrictive  as  §  905.153  will 
allow. 

The  Committee  believes  it  is  best  to 
set  regulation  at  the  most  restrictive 
level,  and  then  relax  the  percentages  if 
warranted  by  conditions  later  in  the 
season.  The  Committee  intends  to  meet 
on  a  regular  basis  early  in  the  season,  as 
was  done  in  the  previous  three  seasons. 
In  making  this  recommendation,  the 
Committee  considered  that  by 
establishing  regulation  at  25  percent, 
they  could  meet  again  in  August  and  the 
months  following  and  use  the  most 
ciurent  information  available  to 
consider  adjustments  in  the  weekly 
percentage  rates.  This  would  help  the 
industry  and  the  Committee  make  the 
most  informed  decisions  as  to  whether 
the  established  percentages  are 
appropriate.  Any  changes  to  the  weekly 
percentages  proposed  by  this  rule  would 
require  additional  rulemaking  and  the 
approval  of  the  Secretary. 

The  Committee  noted  that  more 
information  helpful  in  determining  the 
appropriate  weekly  percentages  would 
be  available  after  August.  At  the  time  of 
the  May  meeting,  grapefhiit  had  just 
begun  to  size,  giving  little  indication  as 
to  the  distribution  of  sizes.  Only  the 
most  preliminary  of  crop  estimates  was 
available,  with  the  official  estimate  not 
to  be  issued  until  October.  In  addition, 
the  production  area  is  suffering  through 
a  period  of  insufficient  rainfall.  While 
the  actual  effects  are  not  currently 
known,  it  is  possible  that  this  may  affect 
the  sizing  of  the  crop  as  well  as 
maturity.  This  could  mean  a  larger 


volume  of  small-sized  red  seedless 
grapefruit,  further  exacerbating  the 
problem  with  small  sizes  early  in  the 
season. 

The  situation  is  also  complicated  by 
the  ongoing  problems  affecting  the 
European  and  Asian  markets.  In  past 
seasons,  these  markets  have  shown  a 
strong  demand  for  the  smaller-sized  red 
seedless  grapefriiit.  The  reduction  in 
shipments  to  these  areas  experienced 
during  the  last  few  years  is  expected  to 
continue  during  the  upcoming  season. 
This  reduction  in  demand  could  residt 
in  a  greater  amount  of  small  sizes  for 
remaining  markets  to  absorb.  These 
factors  increase  the  need  for  restrictions 
to  prevent  the  volume  of  small  sizes 
from  overwhelming  all  markets. 

During  deliberations  in  past  seasons, 
the  Committee  considered  how 
shipments  had  affected  the  market. 
Based  on  available  statistical 
information,  the  Committee  members 
concluded  that  once  shipments  of  sizes 
48  and  56  reached  levels  above  250,000 
cartons  a  week,  prices  declined  on  those 
and  inost  other  sizes  of  red  seedless 
grapefruit.  The  Committee  believed  that 
if  shipments  of  small  sizes  could  be 
maintained  at  around  or  below  250,000 
cartons  a  week,  prices  should  stabilize 
and  demand  for  larger,  more  profitable 
sizes  should  increase. 

Last  season,  the  weekly  shipments  of 
sizes  48  and  56  during  the  1 1  weeks 
regulated  remained  close  to  the  250,000 
carton  mark.  This  may  have  contributed 
to  the  success  of  the  regulation. 

In  setting  the  weekly  percentage  for 
each  week  at  25  percent  for  this  season, 
the  total  available  allotment  would  be 
slightly  less  than  the  250,000  carton 
level.  The  weekly  percentage  of  25 
percent,  when  combined  with  the 
average  weekly  shipments  for  the  total 
industry,  would  provide  a  total  industry 
allotment  of  nearly  220,000  cartons  of 
sizes  48  and/or  56  red  seedless 
grapefruit  per  regulated  week.  This 
would  allow  total  shipments  of  small 
red  seedless  grapefruit  to  approach  the 
250,000-carton  mark  during  regulated 
weeks  without  exceeding  it. 

Therefore,  this  rule  would  establish 
the  weekly  percentage  at  25  percent  for 
each  of  the  11  weeks.  The  Committee 
plans  to  meet  in  August  and  as  needed 
during  the  remainder  of  the  1 1-week 
period  to  ensure  that  the  set  weekly 
percentages  are  at  the  appropriate 
levels. 

Under  §905.153,  the  quantity  of  sizes 
48  and  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week  would  be  calculated 
using  the  recommended  percentage  of 
25  percent.  By  taking  the  weekly 
percentage  times  the  average  weekly 
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volume  of  red  grapefruit  handled  by 
such  handler  in  the  previous  five 
seasons,  handlers  can  calculate  the  total 
volume  of  sizes  48  and  56  they  may  ship 
in  a  regulated  week. 

The  Committee  would  calculate  an 
average  week  for  each  handler  using  the 
following  formula.  The  total  red 
seedless  grapefruit  shipments  by  a 
handler  during  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  during  the  previous  five  seasons 
are  added  and  divided  by  five  to 
establish  an  average  season.  This 
average  season  is  then  divided  by  the  33 
weeks  to  derive  the  average  week.  This 
average  week  would  be  the  base  for  each 
handler  for  each  of  the  1 1  weeks  of  the 
regulatory  period.  The  weekly 
percentage,  in  this  case  25  percent,  is 
multiplied  by  a  handler's  average  week. 
The  product  is  that  handler's  total 
allotment  of  sizes  48  and  56  red  seedless 
grapeftoiit  for  the  given  week. 

Under  the  proposed  rule  handlers 
could  fill  their  allotment  with  size  56, 
size  48,  or  a  combination  of  the  two 
sizes  such  that  the  total  of  these 
shipments  are  within  the  established 
limits.  The  Committee  staff  would 
perform  the  specified  calculations  and 
provide  them  to  each  handler. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  would  be  calculated  by 
averaging  the  total  shipments  for  the 
seasons  they  did  ship  red  seedless 
grapefruit  during  the  immediately 
preceding  five  years  and  dividing  that 
average  by  33.  New  handlers  with  no 
record  of  shipments  would  have  no 
prior  period  on  which  to  base  their 
average  week.  Therefore,  a  new  handler 
could  ship  small  sizes  equal  to  25 
percent  of  their  total  volume  of 
shipments  during  their  first  shipping 
week.  Once  a  new  handler  has 
established  shipments,  their  average 
week  would  be  calculated  as  an  average 
of  the  weeks  they  have  shipped  during 
the  current  season. 

The  regulatory  period  begins  the  third 
Monday  in  September,  September  18, 
2000.  Each  regulation  week  would  begin 
Monday  at  12:00  a.m.  and  end  at  11:59 
p.m.  the  following  Sunday,  since  most 
handlers  keep  records  based  on  Monday 
being  the  beginning  of  the  work  week. 

The  rules  and  regulations  governing 
percentage  size  regulation  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  the  Secretary 
establishes  regulation  for  a  given  week, 
the  Committee  calculates  the  quantity  of 
small  red  seedless  grapefruit  that  may 
be  handled  by  each  handler.  Section 
905.153(d)  provides  allowances  for 


overshipments,  loans,  and  transfers  of 
allotment.  These  tolerances  should 
allow  handlers  the  opportunity  to 
supply  their  markets  while  limiting  the 
impact  of  small  sizes. 

During  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and  56  red  seedless  grapefruit, 
any  handler  could  handle  an  amount  of 
sizes  48  or  56  red  seedless  grapefruit  not 
to  exceed  110  percent  of  their  allotment 
for  that  week.  The  quantity  of 
overshipments  (the  amoimt  shipped  in 
excess  of  a  handler's  weekly  allotment) 
would  be  deducted  from  the  handler's 
allotment  for  the  following  week. 
Overshipments  would  not  be  allowed 
during  week  1 1  because  there  would  be 
no  allotments  the  following  week  from 
which  to  deduct  the  overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  would  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  could  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan,  each  party  would,  prior  to  the 
completion  of  the  loan  agreement,  notify 
the  Committee  of  the  proposed  loan  and 
date  of  repayment.  If  a  transfer  of 
allotment  were  desired,  each  party 
would  promptly  notify  the  Committee 
so  that  proper  adjustments  of  the 
records  could  be  made.  In  each  case,  the 
Committee  would  confirm  in  writing  all 
such  transactions  prior  to  the  following 
week. 

The  Committee  could  also  act  on 
behalf  of  handlers  wanting  to  arrange 
allotment  loans  or  participate  in  the 
transfer  of  allotment.  Repayment  of  an 
allotment  loan  would  be  at  the 
discretion  of  the  handler's  party  to  the 
loan.  The  Committee  would  notify  each 
handler  prior  to  that  particular  week  of 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  such  handler  could 
handle  during  a  particular  week,  making 
the  necessary  adjustments  for 
overshipments  and  loan  repayments. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  imder 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

The  introductory  text  of  §  905.350  is 
proposed  to  be  modified  to  reflect  the 


Committee  recommendation  to  establish 
the  minimum  size  for  red  seedless 
grapefinit  at  size  56  on  a  continuous 
basis.  A  proposed  rule  to  implement 
this  recommendation  will  be  published 
in  a  separate  issue  of  the  Federal 
Register. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefiiiit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Pm-suant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA). 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biu-dened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefruit 
handlers  subject  \p  regulation  under  the 
order  and  approximately  1 1 ,000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  aimual  receipts  of 
less  than  $5,000,000,  and  small 
agricultiu^  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000  (13  CFR  121.201). 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  red  grapefruit  during  the 
1999-2000  season  was  around  $7.52  per 
Vs  bushel  carton,  and  total  fresh 
shipments  for  the  1999-2000  season  are 
estimated  at  25.6  million  cartons  of  red 
grapefruit.  Approximately  25  percent  of 
all  handlers  handled  70  percent  of 
Florida  grapefruit  shipments.  In 
addition,  many  of  these  handlers  ship 
other  citrus  fruit  and  products  which 
are  not  included  in  Committee  data  but 
would  Contribute  further  to  handler 
receipts.  Using  the  average  f.o.b.  price, 
about  69  percent  of  grapefruit  handlers 
could  be  considered  small  businesses 
under  SBA's  definition.  Therefore,  the 
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majority  of  Florida  grapefruit  handlers 
may  be  classified  as  small  entities. 
Florida  grapefruit  producers  also  may  be 
classified  as  small  entities. 

This  proposed  rule  would  limit  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  during  the  first 
11  weeks  of  the  2000-01  season, 
beginning  the  third  Monday  in 
September.  The  over  shipment  of 
smaller-sized  red  seedless  grapefruit 
early  in  the  season  has  contributed  to 
below  production  cost  retiuns  for 
growers  and  lower  on  tree  values.  This 
proposal  would  limit  the  volume  of 
sizes  48  and  56  red  seedless  grapefruit 
by  setting  the  weekly  percentage  for 
each  of  the  11  weeks  at  25  percent.  The 
quantity  of  sizes  48  and  56  red  seedless 
grapefruit  that  may  be  shipped  by  a 
handler  during  a  particular  week  would 
be  calculated  using  the  recommended 
percentage.  This  rule  would  utilize  the 
provisions  of  §  905.153.  Authority  for 
this  action  is  provided  in  §  905.52  of  the 
order. 

While  this  rule  may  necessitate  spot 
picking,  which  could  entail  slightly 
higher  harvesting  costs,  many  in  the 
industry  are  already  using  the  practice. 
In  addition,  because  this  regulation  is 
only  in  effect  for  part  of  the  season,  the 
overall  effect  on  costs  is  minimal.  This 
rule  is  not  expected  to  appreciably 
increase  costs  to  producers. 

If  a  25  percent  restriction  on  small 
sizes  had  been  applied  during  the  11- 
week  period  for  the  three  seasons  prior 
to  the  1997-98  season,  an  average  of  4.2 
percent  of  overall  shipments  during  that 
period  would  have  be^  constrained  by 
regulation.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes  for  which  there 
are  no  volume  restrictions.  Under 
regulation,  larger  sizes  have  been 
substituted  for  smaller  sizes  with  a 
nominal  effect  on  overall  shipments. 
Also,  handlers  can  transfer,  borrow  or 
loem  allotment  based  on  their  needs  in 
a  given  week.  Handlers  also  have  the 
option  of  over  shipping  their  allotment 
by  10  percent  in  a  week,  provided  the 
overshipment  is  deducted  from  the 
following  week's  shipments. 
Approximately  120  loans  and  transfers 
were  utilized  last  season.  Statistics  for 
1999-2000  show  that  in  none  of  the 
regulated  weeks  was  the  total  available 
allotment  used.  Therefore,  the  overall 
impact  of  this  regulation  on  total 
shipments  should  be  minimal. 

Handlers  and  producers  have  received 
higher  returns  under  percentage  size 
regulation.  In  late  October,  during  the 
last  three  years  with  regulation,  the 
average  price  for  red  seedless  grapefruit 
was  $9.31  compared  to  $7.22  for  the 
same  time  during  the  three  years  prior 


to  regulation.  Prices  have  also  remained 
higher,  with  an  average  price  of  $7.31  in 
mid-December  during  regulation 
compared  to  $6.02  for  the  three  years 
prior  to  regulation.  The  average  season 
price  was  also  higher,  with  the  past 
three  seasons  with  regulation  averaging 
$7.13  compared  to  $5.83  for  the  three 
years  prior. 

The  on-tree  earnings  per  box  have 
also  increased  for  the  past  three  years, 
providing  better  returns  to  growers.  The 
on-tree  price  increased  from  $3.42  for 
1997-98.  to  $5.04  for  1998-99,  to  an 
estimated  $6.46  for  the  1999-2000 
season.  These  increased  returns  when 
coupled  with  the  overall  volume  of  red 
seedless  grapefruit  would  offset  any 
additional  costs  associated  with  this 
regulation. 

The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
returns  by  limiting  the  volume  of  small 
sizes  marketed  early  in  the  season.  This 
proposal  would  provide  a  supply  of 
small-sized  red  seedless  grapefruit 
sufficient  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  The  opport\mities  and 
benefits  of  this  rule  are  expected  to  be 
available  to  all  red  seedless  grapefiniit 
handlers  and  growers  regardless  of  their 
size  of  operation. 

The  Committee  considered 
alternatives  to  taking  this  action.  One 
alternative  was  to  not  recommend  using 
the  percentage  size  rule.  However,  the 
Committee  believes  that  the  problems 
created  by  excessive  volumes  of  small 
sizes  entering  the  market  early  in  the 
season  would  return  absent  the 
establishment  of  a  percentage  size 
regulation.  Therefore,  this  option  was 
rejected.  Another  alternative  considered 
was  to  establish  the  weekly  percentages 
at  levels  different  than  25  percent.  The 
Committee  believes  that  the  pattern  of 
setting  the  weekly  percentages  at  their 
most  restrictive  level,  25  percent,  and 
then  revisiting  them  prior  to  the 
beginning  of  the  season  has  been  very 
successful.  Therefore,  the  Committee 
rejected  this  option,  choosing  instead  to 
reconsider  the  recommended 
percentages  closer  to  the  beginning  of 
the  season. 

Handlers  utilizing  the  flexibility  of 
the  loan  and  transfer  aspects  of  this 
action  would  be  required  to  submit  a 
form  to  the  Committee.  The  rule  would 
increase  the  reporting  burden  on 
approximately  75  handlers  of  red 
seedless  grapefruit  who  would  be  taking 
about  0.03  hour  to  complete  each  report 
regarding  allotment  loans  or  transfers. 
The  information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMBj  under  the  provisions 


of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  and  assigned 
OMB  number  0581-0094.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requfrements  and  duplication  by 
industry  and  public  sectors. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  red  seedless 
grapeftiiit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

The  Committee's  meeting  was  widely 
publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  26,  2000,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  as  soon  as  possible 
since  handlers  will  begin  shipping 
grapefruit  in  September.  In  addition, 
because  of  the  nature  of  this  rule, 
handlers  need  time  to  consider  their 
allotment  and  how  best  to  service  their 
customers.  Also,  the  industry  has  been 
discussing  this  issue  for  some  time,  and 
the  Committee  has  kept  the  industry 
well  informed.  It  has  also  been  widely 
discussed  at  various  industry  and 
association  meetings.  Interested  persons 
have  had  time  to  determine  and  express 
their  positions.  This  action  is  similar  to 
those  taken  in  the  previous  three 
seasons,  and  it  was  unanimously 
recommended  by  the  Committee.  All 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 
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II 


List  of  Subjects  in  7  CFR  Pari  905 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping- 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows: 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1 .  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  905.350  is  revised  to  read 

as  fnllnw;' 

§ij05.350     Red  seedless  grapefruit 
regulation 

This  section  establishes  the  weekly 
percentages  to  be  used  to  calculate  each 
handler's  weekly  allotment  of  small 
sizes.  Handlers  can  fill  their  allotment 
with  size  56,  size  48,  or  a  combination 
of  the  two  sizes  such  that  the  total  of 
these  shipments  are  within  the 
established  weekly  limits.  The  weekly 
percentages  for  size  48  (3%6  inches 
minimum  diameter)  and  size  56  (SVie 
inches  minimum  diameter)  red  seedless 
grapefruit  grown  in  Florida,  which  may 
be  handled  during  the  specified  weeks 
are  as  follows: 


ACTION:  Proposed  rule. 


Week 

Weekly 

percentage 

(a)  9/18/00  through  9/24/00  .... 

25 

(b)  9/25/00  through  10/1/00  .... 

25 

(c)  10/2/00  through  10/8/00  .... 

25 

(d)  10/9/00  through  10/15/00  .. 

25 

(e)  10/16/00  through  10/22/00 

25 

(f)  10/23/00  through  10/29/00 

25 

(g)  10/30/00  through  11/5/00  .. 

25 

(h)  11/6/00  through  11/12/00  .. 

25 

(i)  11/13/00  through  11/19/00 

25 

(j)  11/20/00  through  11/26/00 

25 

(k)  11/27/00  through  12/3/00  .. 

25 

Dated:  July  5,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  00-17424  Filed  7-10-00;  8:45  am] 

BILLING  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN  3150^  AG5-i 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutions''''  Addition 

AGENCY:  Nuclear  Regulatory 
Commission. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  add  the 
FuelSolutions'^'^  cask  system  to  the  list 
of  approved  spent  fuel  storage  casks. 
This  amendment  will  allow  the  holders 
of  power  reactor  operating  licenses  to 
store  spent  fuel  in  the  FuelSolutions''"'^ 
cask  system  under  a  general  license. 

DATES:  The  comment  period  expires 
September  25,  2000.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date 

ADDRESSES;  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville,  MD, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW  (Lower  Level),  Washington,  DC. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  interactive  rulemaking  website. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999  are  also 
available  elecfronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  docimients.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209,  202-634-3273  or 
by  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Milstein,  telephone  (301)  415- 
8149,  e-mail,  rim@nrc.gov  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 


SUPPLEMEN^A? 


iTION: 


Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[t]he  Secretary 
[of  the  Department  of  Energy]  shall 
establish  a  demonstration  program,  in 
cooperation  with  the  private  sector,  for 
the  dry  storage  of  spent  nuclear  fuel  at 
civilian  power  reactor  sites,  with  the 
objective  of  establishing  one  or  more 
technologies  the  [Nuclear  Regulatory) 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civilian  nuclear  power 
reactors  without,  to  the  maximum 
extent  practicable,  the  need  for 
additional  site-specific  approvals  by  the 
Commission."  Section  133  of  the  NWPA 
states,  in  part,  "[t]he  Commission  shall, 
by  rule,  establish  procedures  for  the 
licensing  of  any  technology  approved  by 
the  Commission  under  Section  218(a) 
for  use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  fuel  in  NRC-approved 
casks  under  a  general  license, 
publishing  on  July  18,  1990  (55  FR 
29181),  a  final  rule  in  10  CFR  Part  72 
entitled,  "General  License  for  Storage  of 
Spent  Fuel  at  Power  Reactor  Sites."  This 
rule  also  estatjlished  a  new  Subpart  L 
within  10  CFR  Part  72  entitled, 
"Approval  of  Spent  Fuel  Storage  Casks" 
containing  procedures  and  criteria  for 
obtaining  NRC  approval  of  dry  storage 
cask  designs. 

Discussion 

This  proposed  rule  would  add  the 
FuelSolutions'^'^  cask  system  to  the  list 
of  NRC-approved  casks  for  spent  fuel 
storage  in  10  CFR  72.214.  Following  the 
procedures  specified  in  10  CFR  72.230 
of  Subpart  L,  Westinghouse 
(subsequently  acqufred  by  BNFL  Fuel 
Solutions  (BFS))  submitted  an 
application  for  NRC  approval  with  the 
Safety  Analysis  Report  (SAR):  "Final 
Safetv  Analysis  Report  for  the 
WESFLEX  Spent  Fuel  Management 
System."  BFS  subsequently  changed  the 
name  of  the  cask  system  from  WESFLEX 
to  FuelSolutionsTM.  xhe  NRC  evaluated 
the  BFS  submittal  and  issued  a 
preliminary'  Safety  Evaluation  Report 
(SER)  on  the  BFS  SAR  and  a  proposed 
Certificate  of  Compliance  (CoC)  for  the 
FuelSolutions''"'^  cask  system. 

The  NRC  is  proposing  to  approve  the 
FuelSolutions'^'^  cask  system  for  storage 
of  spent  fuel  under  the  conditions 
specified  in  the  proposed  CoC.  This 
cask  system,  when  used  in  accordance 
with  the  conditions  specified  in  the  CoC 
and  NRC  regulations,  will  meet  the 
requirements  of  10  CFR  Part  72;  thus, 
adequate  protection  of  the  public  health 


42648 


Federal  Register/ Vol.  65.  No.  133 /Tuesday.  July  11,  2000 / Proposed  Rules 


and  safety  would  be  ensured.  This  cask 
system  is  being  proposed  for  listing 
under  10  CFR  72.214,  "List  of  approved 
spent  fuel  storage  casks"  to  allow 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  this  cask 
system  under  a  general  license.  The  CoC 
would  terminate  20  years  after  the 
effective  date  of  the  final  rule  listing  this 
cask  in  10  CFR  72.214,  unless  the  cask 
system's  CoC  is  renewed.  The  certificate 
contains  conditions  for  use  specific  for 
this  cask  system,  addressing  issues  such 
as  operating  procedures,  training,  and 
spent  fuel  specification. 

The  proposed  CoC  for  the 
FuelSolutions^'^  cask  system  and  the 
imderlying  preliminary  SER,  are 
available  for  inspection  and  comment  at 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
proposed  CoC  and  preliminary  SER  may 
be  obtained  from  Richard  Milstein, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-8149,  email 
rim@nrc.gov. 

Discussion  of  Proposed  Amendments  by 
Section 

Section  72.214  List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  Nimaber  1026  would  be 
added  indicating  that: 

(1)  The  title  of  the  SAR  submitted  by 
BFS  is  "Final  Safety  Analysis  Report  for 
the  FuelSolutionsTM  Spent  Fuel 
Management  System;" 

(2)  The  Docket  Number  is  72-1026; 

(3)  The  certificate  expiration  date 
would  be  20  years  after  final  rule 
effective  date;  and 

(4)  The  model  numbers  affected  are 
the  WSNF-200,  WSNF-201,  and 
WSNF-203  systems;  the  W-150  storage 
cask;  the  W-100  transfer  cask;  and  the 
W-21  and  W-74  canisters. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30. 1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 


elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procediu-e  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandiun  dated 
June  1.  1998,  entitled.  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
Part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  is  mainly 
administrative  in  natiu^e.  It  would  not 
have  significant  environmental  impacts. 
The  proposed  rule  would  add  the 
FuelSolutions^"'^  cask  system  to  the  list 
of  approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  by  the 
NRC.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW  (Lower  Level),  Washington.  DC. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Richard 
Milstein.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  415-8149. 
email  rim@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number. 


the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the 
FuelSolutionsTM  cask  system  to  the  list 
of  NRC  approved  casks  for  spent  fuel 
storage  in  10  CFR  72.214.  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally 
applicable  requirements. 

Regulatory  Analysis 

On  July  18.  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
Part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license.  Any  nuclear  power  reactor 
licensee  can  use  NRC-certified  casks  to 
store  spent  nuclear  fuel  if  it  notifies  the 
NRC  in  advance,  spent  fuel  is  stored 
imder  the  conditions  specified  in  the 
cask's  CoC,  emd  the  conditions  of  the 
general  license  are  met.  In  that  rule,  four 
spent  fuel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  future 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procediu-es. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
Part  72,  Subpart  L.  Subsequently, 
additional  casks  have  been  added  to  the 
listing  in  10  CFR  72.214. 

The  alternative  to  this  proposed 
action  is  not  to  certify  these  new  designs 
and  give  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  a  new 
site-specific  license.  Using  site-specific 
reviews  would  ignore  the  procedures 
and  criteria  currently  in  place  for  the 
addition  of  new  cask  designs  and  would 
be  in  conflict  with  the  NWPA  direction 
to  the  Commission  to  approve 
technologies  for  the  use  of  spent  fuel 
storage  at  the  sites  of  civilian  nuclear 
power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site  reviews.  Also,  this 
alternative  discoiu-ages  competition 
because  it  would  exclude  new  vendors 
without  cause  and  would  arbitrarily 
limit  the  choice  of  cask  designs 
available  to  power  reactor  licensees. 
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Approval  of  the  proposed  rule  would 
eliminate  the  above  problems  and  is 
consistent  with  previous  NRC  actions. 
Further,  the  proposed  rule  will  have  no 
adverse  effect  on  public  health  and 

safety. 

The  benefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be 
used  under  a  general  license.  The  new 
cask  vendors  with  casks  to  be  listed  in 
10  CFR  72.214  benefit  by  having  to 
obtain  NRC  certificates  only  once  for  a 
design  that  can  then  be  used  by  more 
than  one  power  reactor  licensee.  The 
NRC  also  benefits  because  it  will  need 
to  certify  a  cask  design  only  once  for  use 
by  multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  under  a  range  of  envirorunental 
conditions  sufficiently  broad  to 
encompass  multiple  nuclear  power 
plant  sites  in  the  United  States  without 
the  need  for  further  site-specific 
approval  by  NRC.  Vendors  with  cask 
designs  already  listed  may  be  adverseh 
impacted  because  power  reactor 
licensees  may  choose  a  newly  listed 
design  over  an  existing  one.  However, 
the  NRC  is  required  by  its  regulations 
and  the  NWPA  direction  to  certify  and 
list  approved  casks.  This  proposed  rule 
would  have  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility'  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  BFS.  The  companies  that  ovra  these 
plants  do  not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulator\'  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 


72.62)  does  not  apply  to  this  proposed 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects  in  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Security  measures,  Spent 
hiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57.  62,  63,  65,  69, 
81,  161. 182,  183,  184,  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093.  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended.  202,  206. 
88  Stat.  1242,  as  amended,  1244. 1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  lOd- 
48b,  sec.  7902,  10b  Stat.  3lb3  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132,  133,  135. 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157.  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c), (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97^25,  96  Stat. 
2202,  2203,  2204,  2222,  2244.  (42  U.S.C. 
10101,  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  see.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  hi  §  72.214,  Certificate  of 
Compliance  1026  is  added  to  read  as 
follows: 

§  72.21 4     List  o*  approved  spent  fuel 
storage  casks 


Certificate  Number:  1026 

SAR  Submitted  by:  BFNL  Fuel  Solutions 

SAR  Title:  Final  Safety  Analysis  Report  for 

the  FuelSolutions''^  Spent  Fuel 

Management  System 
Docket  Number:  72-1026 

Certificate  Expiration  Date:  [insert  20  years 
after  the  effective  date  of  the  final  rule] 
Model  Number:  WSNF-200,  WSNF-201,  and 

WSNF-203  systems;  W-150  storage  cask; 

W-100  transfer  cask;  and  the  W-21  and 

W-74  canisters 


Dated  at  Roekville,  Maryland,  this  19th  day 
of  June,  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Execu  tive  Director  for  Operations. 
[FR  Doc.  00-17464  Filed  7-10-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  004-0023:  PRl  -6733-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County  Environmental 

Services  Department 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  a  limited 
approval  and  a  limited  disapproval  of  a 
revision  to  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP)  concerning 
particulate  matter  (PM-10)  ^  emissions 
from  open  outdoor  fires.  The  intended 
effect  of  proposing  a  limited  approval 
and  limited  disapproval  of  a  rule  is  to 
strengthen  the  federally  approved  SIP 
by  incorporating  this  revision.  EPA's 
final  action  on  this  proposal  will 
incorporate  the  rule  into  the  SIP.  While 
strengthening  the  SIP,  this  revision 
contains  deficiencies  which  the  MCESD 
must  address  before  EPA  can  grant  full 
approval  under  section  110{k)(3)  of  the 
Clean  Air  Act  (CAA). 

We  are  proposing  limited  approval  of 
a  revision  to  the  MCESD  portion  of  the 
Arizona  (SIP)  concerning  PM-10 
emissions  from  abrasive  blasting. 

We  are  also  proposing  full  approval  of 
a  revision  to  the  MCESD  portion  of  the 
Arizona  (SIP)  concerning  PM-10 


'  There  are  two  separate  national  ambient  air 
quality  standards  (NAAQS)  for  PM-10.  an  annual 
standard  of  50  tlg/m'  and  a  24-hour  standard  of  150 
jig/m'. 
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emissions  from  nonmetallic  mineral 
mining  and  processing. 

We  are  following  the  CAA 
requirements  for  actions  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Any  comments  must  arrive  by 
August  10.  2000. 

ADDRESSES:  Mail  comments  to:  Andrew 
Steckel.  Chief,  Rulemaking  Office,  AIR- 
4,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Haw^orne  Street,  San  Francisco,  CA 
94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  om- 
technical  support  docimients  (TSDs)  at 
our  Region  IX  office  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday.  To  see 
copies  of  the  submitted  rule  revisions, 
you  may  also  go  to  the  following 
locations: 


Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20460. 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix.  AZ  85012. 

Maricopa  County  Environmental  Services 
Department,  Air  Quality  Division,  1001 
North  Central  Avenue,  Suite  201,  Phoenix, 
AZ  85004 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AlR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)744-1135. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  the  local  air  agency 
and  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ). 


Local  agency 


MCESD 
MCESD 
MCESD 


Rule# 


312 
314 
316 


Rule  title 

Abrasive  Blasting 

Open  Outdoor  Fires  

Nonmetallic  Mineral  Mining  and  Processing  ... 


Adopted 


Submitted 


07/13/88  01/04/90 

07/13/88  01/04/90 

04/21/99  I         08/04/99 


On  May  25,  1990,  May  25,  1990.  and 
October  18,  1999,  respectively,  EPA 
found  that  these  rule  submittals  meet 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V,  which  must  be  met 
before  formal  EPA  review.  The 
completeness  letters  may  be  found  in 
the  docket  for  this  rulemaking. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
Rule  312  in  die  SIP? 

We  previously  approved  a  version  of 
Rule  314  into  the  SIP  on  April  10,  1995 
(60  FR  18010),  at  which  time  the 
Phoenix  metropolitan  area  was 
classifie  d  as  a  moderate  nonattainment 
area  fur  PM-10.  The  MCESD  regulates 
certain  sources  of  PM-10  in  the 
nonattainment  area.  However,  the 
approval  action  was  vacated  by  the 
Ninth  Circuit  Court  of  Appeals  in  Ober 
v.  EPA.  84  F.3d  304  (9th  Cir.  1996),  so 
action  is  being  taken  again  on  the 
original  submittal.  The  original 
submittal  of  Rule  314  was  intended  to 
replace  SIP  Rules  50  and  51,  which  will 
be  replaced  by  finalizing  this 
rulemaking.  The  Phoenix  metropolitan 
area  is  now  classified  as  a  serious 
nonattainment  area  for  PM-10  and  a 
more  stringent  standard  applies  to  Rule 
314.  40  CFR  81.303:  compare 


subsections  (a)  and  (b)  of  section  189  of 
the  CAA. 

We  approved  a  version  of  Rule  316 
into  the  SIP  on  August  4,  1997  (62  FR 
41856). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

Rule  312  limits  the  emission  of 
particulate  matter  from  abrasive  blasting 
operations  to  20  percent  opacity,  except 
for  not  more  than  three  minutes  in  any 
one  hour  period.  Required  control 
measures  are  one  of  the  following: 
Confined  blasting,  wet  abrasive  blasting, 
hydroblasting,  or  an  approved 
equivalent  control. 

Rule  314  prohibits  open  outdoor  fires. 
except  for  the  following  exemptions: 

•  Fires  for  cooking,  warmth  for  humans, 
recreation,  branding  of  animals,  or  the  use  of 
orchard  heaters  for  frost  protection. 

•  Fires  permitted  by  the  Arizona 
Department  of  Environmental  Quality  for  the 
disposal  of  dangerous  material  where  there  is 
no  safe  alternative. 

Additional  exemptions  are  permitted 
subject  to  the  stipulation  of  the 
conditions  and  time  of  day  best  for 
minimizing  air  pollution  and  protecting 
health,  safety,  and  comfort  of  persons. 
Other  exemptions  are  permitted  subject 
to  certain  stipulations  of  the  Control 
Officer,  including  size  of  pile  to  be 


burned,  hours,  and  meteorological 
conditions. 

Rule  316  limits  the  emission  of 
particulate  matter  from  nonmetallic 
mineral  processing  plants,  asphaltic 
concrete  plants,  and  concrete  plants  to 
values  of  percent  opacity  or  particulate 
matter  concentration  for  stacks  and  to 
values  of  percent  opacity  for  various 
sources  of  fugitive  dust  within  the 
plants.  The  TSDs  have  more  information 
about  these  rules. 

n.  EPA's  Evaluation  and  .\(  tion 

A.  How  Is  EPA  Evaluating  the  Rules? 

We  evaluated  these  rules  for 
enforceability  and  consistency  with  the 
CAA  as  amended  in  1990,  with  40  CFR 
part  51,  and  with  EPA's  PM-10  policy. 
Sections  172(c)(1)  and  189(a)  of  the 
CAA  require  moderate  PM-10 
nonattairunent  areas  to  implement 
reasonably  available  control  measures 
(RACM),  including  reasonably  available 
control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  requires  that  serious  PM-10 
nonattainment  areas,  in  addition  to 
meeting  the  RACM/RACT  requirements, 
implement  best  available  control 
measures  (BACM),  including  best 
available  control  technology  (BACT). 
The  Phoenix  metropolitan  area  is  a 
serious  PM-10  nonattainment  area.  The 
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MCESD  regulates  certain  sources  of  PM- 
10  in  the  nonattainment  area. 

EPA's  preliminary  guidance  for  both 
moderate  and  serious  PM-10 
nonattainment  areas  provides  that 
RACM/RACT  and  BACM/BACT  are 
required  to  be  implemented  for  all 
source  categories  unless  the  State 
demonstrates  that  a  particular  source 
category  does  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS  (i.e.,  de  minimis 
sources).  See  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498,  13540  (April  16,  1992)  and 
Addendum  to  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998,  42011  (August  16,  1994). 
PM-10  emissions  from  the  source 
categories  that  are  the  subject  of  these 
proposed  actions  do  not  meet  the 
significance  test  above  according  to  the 
December  1999  Revised  MAG  1999 
Serious  Area  Particulate  Plan  for  PM-10 
for  the  Maricopa  County  Nonattainment 
Area  (PM-10  Plan).^  Therefore,  Rules 
312,  314,  and  316  are  not  required  to 
meet  BACM/BACT  control  levels. 

Howrever,  the  State  submitted  Rules 
314  and  316  as  RACM/RACT  rules  on 
which  the  PM-10  Plan  relies.  Thus  EPA 
is  evaluating  Rules  314  and  316  to 
determine  if  they  meet  RACM/RACT 
requirements,  to  ensure  that  they  do  not 
relax  the  SIP  in  violation  of  CAA 
sections  110(1)  and  193,  and  that  they 
meet  enforceability  and  other  general 
SIP  requirements  of  section  110. 

In  contrast  to  Rules  314  and  316, 
MCESD  does  not  identify  Rule  312, 
abrasive  blasting,  in  PM-10  Plan  as  a 
RACM/RACT  rule.  Therefore,  we  are 
evaluating  Rule  312  only  to  ensure  that 
it  does  not  relax  the  SIP  in  violation  of 
CAA  sections  110(1)  and  193,  and  that 
it  meets  enforceability  and  other  general 
SIP  requirements  of  section  110.  Rule 
312  strengthens  the  SIP  by  regulating  a 
previously  non-regulated  source  of  PM- 
10  emissions,  so  SIP  relaxation  is  not  at 
issue.  The  TSDs  have  more  information 
on  how  we  evaluated  the  rules. 

Guidance  and  policy  documents  that 
we  used  to  define  specific 
enforceability,  SIP  relaxaton,  and 
RACM/RACT  requirements  include  the 
following: 

•  PM-10  Guideline  Document.  (EPA- 
452/R093-O08). 

•  Procedures  for  Identifying 
Reasonably  Available  Control 
Technology  for  Stationarv  Sources  of 
PM-10  (EPA-452/R-93-60I). 


•  Revised  MAG  1999  Serious  Area 
Particulate  Plan  for  PM-10  for  the 
Maricopa  County  Nonattainment  Area 
(December  1999). 

•  General  Preamble  Appendix  C3 — 
Prescribed  Burning  Control  Measures, 
57  FR  18072  (April  28,  1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994). 

B.  Do  Any  of  the  Rules  Fully  Meet  the 
Evaluation  Criteria? 

These  rules  improve  the  SIP  by 
establishing  more  stringent  emission 
limits  and  by  clarifying  recordkeeping 
provisions.  These  rules  are  largely 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability,  SIP 
relaxations,  and  RACT  requirements. 
Rule  provisions  which  do  not  fully  meet 
the  evaluation  criteria  are  summarized 
below  and  discussed  further  in  the 
TSDs. 

MCESD  Rule  316  has  standards  for 
nonmetallic  mineral  mining  and 
processing  plants  generally  as  stringent 
or  more  stringent  than  NSPS  (40  CFR 
60.672)  and  analogous  rules  in  other 
states.  The  rule  is  more  stringent  than 
the  SIP  rule.  We  have  determined  that 
MCESD  Rule  316  meets  the 
requirements  of  RACT  and  other 
applicable  requirements  of  the  CAA.  As 
a  result,  we  have  determined  that 
MCESD  Rule  316  should  be  given  full 
approval. 

C.  What  Are  the  Rule  Deficiencies? 

•  Rule  312  has  a  provision  that 
prevents  full  approval  of  the  SIP 
revision: 

•  The  rule  enforceability  is  limited  due  to 
the  discretion  of  the  Control  Officer  in 
paragraph  302.4  to  approve  alternate  control 
methods. 

Rule  314  has  provisions  that  prevent 
full  approval  of  the  SIP  revision: 

•  The  exemption  to  bum  dangerous 
materials  in  paragraph  302.2  limits 
enforceability,  because  the  dangerous 
materials  are  not  defined. 

•  Exemptions  permitting  open  burning 
with  the  stipulation  of  conditions  and  time 
of  day  in  paragraph  302.3  limit 
enforceability,  because  the  conditions  for 
allowing  exemptions  are  not  specified  and 
are  at  the  discretion  of  the  Control  Officer.  In 
order  to  meet  the  requirements  of  RACM  and 
to  be  enforceable,  the  Control  Officer  should 
use  conditions  based  on  quantitative  data, 
such  as  reasonably  available  meteorological 
data,  to  predict  which  days  are  favorable  for 
open  burning  and  smoke  dispersion. 


•  The  exemption  to  bum  with  an  air 
curtain  destructor  in  paragraph  302.5  limits 
enforceability,  because  the  Control  Officer 
has  discretion  to  approve  the  material  to  be 
burned  and  type  and  size  of  equipment 
without  any  guidelines. 

D.  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  for  Rule  316  describes  an 
additional  rule  revision  that  does  not 
affect  EPA's  current  action  but  is 
recommended  for  the  next  time  the  local 
agency  modifies  the  rule. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  we  are  proposing 
a  limited  approval  of  the  submitted 
Rules  312  and  314  to  improve  the  SIP. 
If  finalized,  this  action  would 
incorporate  the  submitted  rules  into  the 
SIP,  including  those  provisions 
identified  as  deficient.  We  are  also 
simultaneously  proposing  a  limited 
disapproval  of  Rule  314  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  will  be  imposed 
imder  section  1 79  of  the  Act  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months.  These  sanctions  would  be 
imposed  as  described  in  59  FR  39832 
(August  4,  1994).  A  final  disapproval 
would  also  trigger  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  Note  that  the 
submitted  rule  has  been  adopted  by  the 
MCESD,  and  EPA's  final  limited 
disapproval  would  not  prevent  the  local 
agency  from  enforcing  Rule  314. 
Sanctions  would  not  be  imposed  for 
Rule  312. 

As  authorized  in  section  1 1 0(k)  of  the 
Act,  EPA  is  proposing  a  full  approval  of 
the  submitted  Rule  316  to  improve  the 
SIP. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproved,  the  proposed 
limited  approval,  and  the  proposed  full 
approval  for  the  next  30  days. 

m.  Background  Information 

Why  Were  These  Rules  Submitted? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  these  local  agency 
PM-10  rules. 


2  On  April  13,  2900,  EPA  proposed  approval  of 
this  plan.  See  65  FR  19963.  If  the  PM-10  Plan 


should  be  modified  in  the  future,  EPA  could  require 


additional  control  measures  to  meet  BACM/BACT 
requirements. 
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Table  2.— PM-10  Nonattainment  Milestones 


Date 


03/03/78 

07/01/87 
11/15/90 
11/15/90 


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  the 
Clean  Air  Act,  as  amended  in  1977  (1977  CAA  or  pre-amended  Act).  43  FR  8964  40  CFR 
81 .305. 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  di- 
ameter (PM-10).  (52  FR  24672). 

Clean  Air  Act  Amendments  of  1990  were  enacted,  Pub.  L.  101-549.  104  Stat  2399  codified 
at  42  use.  7401-7671  q. 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated 
nonattainment  by  operation  of  law  and  classified  as  moderate  or  serious  pursuant  to  section 
189(a).  States  are  required  by  section  110(a)  to  submit  mles  regulating  PM-10  emissions  in 
order  to  achieve  the  attainment  dates  specified  in  section  188(c) 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  xmder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  w^hy  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incvured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 


with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govemjnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  arid  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 


process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  smedl  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
actions  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federeil  SIP  action  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
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analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  fmal  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniq^uely 
impacted  bv  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EP.A  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


Reporting  and  recordkeeping 
requirements,  Particulate  matter. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  28,  2000. 
Nora  McGee, 

Acting  Regional  Administrator,  Region  IX. 
[PR  Doc.  00-17492  Filed  7-10-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6729-5] 
RIN2060-AG12 

Protection  of  Stratospheric  Ozone; 
Listing  of  Substitutes  for  Ozone 
Depleting  Substances 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
impose  restrictions  or  prohibitions  on 
substitutes  for  ozone-depleting 
substances  (ODSs)  imder  the 
Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  SNAP 
implements  section  612  of  the  Clean  Air 
Act,  as  amended  in  1990,  which 
requires  EPA  to  evaluate  substitutes  for 
ODSs  to  reduce  overall  risk  to  human 
hecdth  and  the  envirorunent.  Through 
these  evaluations,  SNAP  generates  lists 
of  acceptable  and  unacceptable 
substitutes  for  each  of  the  major 
industrial  use  sectors.  The  intended 
effect  of  the  SNAP  program  is  to 
expedite  movement  away  from  ozone- 
depleting  compounds  while  avoiding  a 
shift  into  substitutes  posing  other 
environmental  problems. 
DATES:  Written  comments  or  data 
provided  in  response  to  this  document 
must  be  submitted  by  September  11, 
2000.  A  public  hearing  will  be  held  if 
requested  in  writing.  If  a  public  hearing 
is  requested,  EPA  will  provide  notice  of 
the  date,  time  and  location  of  the 
hearing  in  a  subsequent  Federal 
Register  document. 

ADDRESSES:  Written  comments  and  data 
should  be  sent  to  Docket  A-2000-18, 
U.S.  Environmental  Protection  Agency, 
OAR  Docket  and  Information  Center, 
401  M  Street,  SW,  Room  M-1500,  Mail 
Code  6102.  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8  a.m. 
and  5:30  p.m.  on  weekdays.  Telephone 
(202)  260-7548;  fax  (202)  260-4400.  As 
provided  in  40  CFR  part  2 ,  a  reasonable 
fee  may  be  charged  for  photocopying. 
To  expedite  review,  a  second  copy  of 


the  conunents  should  be  sent  to  Anhar 
Karimjee  at  the  address  listed  below 
under  TOR  FURTHER  INFORM ATtON. 
Information  designated  as  Confidential 
Business  Information  (CBI)  imder  40 
CFR  part  2,  subpart  2,  must  be  sent 
directly  to  the  contact  person  for  this 
notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
TOR  FURTHER  INFORMATION  CONTACT: 
Anhar  Karimjee  at  phone:  (202)  564- 
2683,  fax:  (202)  565-2095  or  e-mail: 
karimjee.anhar@epa.gov,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Mail  Code 
6205),  Washington.  DC  20460. 
Overnight  or  courier  deliveries  should 
be  sent  to  the  office  location  at  501  3rd 
Street,  NW,  Washington,  DC,  20001.  The 
Stratospheric  Protection  Hotline  can  be 
reached  at  (800)  296-1996  and 
additional  information  can  be  foimd  at 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  "http://vvTvw.epa.gov/ozone/ 
title6/snap/". 

SUPPLEMENTARY  INFORMATION:  On  March 
18,  1994,  EPA  promulgated  a 
rulemaking  setting  forth  its  plan  for 
administering  the  SNAP  program  (59  FR 
13044),  and  has  since  issued  decisions 
on  the  acceptability  and  unacceptability 
of  a  number  of  substitutes.  Today's 
proposal  presents  EPA's  response  to  a 
SNAP  submission  received  in  February 
1999,  requesting  review  of  the  following 
foam  blowing  agents  as  substitutes  for 
HCFC-14lb:  HFC-134a;  HCFC-22; 
HCFC-142b;  HCFC-124;  and  a  HCFC- 
22/142b  blend.  This  proposal  also 
addresses  use  of  HCFC-22  and  HCFC- 
142b  as  foam  blovmig  agents.  In  this 
Notice  of  Proposed  Rulemaking,  EPA  is 
proposing  the  following  decisions  on 
the  acceptability  of  substitutes  in  the 
foams  sector: 

To  list  HCFC-14lb  and  blends  thereof 
as  unacceptable  as  substitutes  in  all 
foam  end-uses.  Current  HCFC-14lb  use 
would  be  grandfathered  (i.e.,  allowed  to 
continue)  until  January  1,  2005.  To  list 
HCFC-22,  HCFC-142b,  and  blends 
thereof  as  unacceptable  as  substitutes  in 
all  foam  end-uses.  Current  HCFC-22/- 
142b  use  would  be  grandfathered  until 
January  1,  2005. 

To  list  HCFC-124  as  unacceptable  as 
a  substitute  in  all  foam  end-uses.  EPA 
is  not  proposing  to  grandfather  the  use 
of  HCFC-124  because  it  has  not  been 
previously  listed  as  an  acceptable  foam 
blowing  agent.  No  further  action  is 
proposed  on  the  SNAP  submission 
request  for  review  of  HFC-1 34a.  EPA 
previously  listed  HFC-1 34a  as  an 
acceptable  substitute  for  HCFC  141b  (64 
FR  63558). 


42654 


Federal  Register /Vol.  65.  No.  133 /Tuesday,  July  11,  2000  /  Proposed  Rules 


Outline 

I.  Background 

A.  Significant  New  Alternatives  Policy 
(SNAP)  Program 

B.  SNAP  Submissions  and  Listing 
Decisions 

C.  Hydrochlorofluorocarbon  (HCFC)  Phase- 
out 

D.  HCFC-141b  Phase-out 

E.  Significant  New  Alternatives  Policy 
(SNAP)  Foams  Sector 

F.  Submission  Addressed  in  Today's 
Proposal 

n.  Proposed  Significant  New  Alternatives 
Policy  (SNAP)  Listing  Decisions 

in.  Q's  and  A's  on  Today's  Proposed  Listing 
Decisions 

IV.  Economic  Impact 

V.  Administrative  Requirements 

I.  Background 

A.  Significant  New  Alternatives  Policy 
(SNAP)  Program 

On  March  18.  1994.  EPA  published  a 
rulemaking  (59  FR  13044)  that  described 
the  process  for  administering  the  SNAP 
program  and  issued  EPA's  first  lists  of 
acceptable  and  unacceptable  substitutes 
for  end-uses  that  historically  had  been 
dominated  by  ozone-depleting 
substances  (ODSs).  The  Agency  defines 
a  "substitute"  as  any  chemical,  product 
substitute,  or  alternative  manufacturing 
process,  whether  existing  or  new, 
intended  for  use  as  a  replacement  for  a 
class  I  or  class  II  substance  (40  CFR 
82.172).  EPA's  SNAP  regulations  define 
"use"  as  any  use  of  a  substitute  for  a 
class  I  or  class  11  ozone-depleting 
compound,  including  but  not  limited  to 
use  in  a  manufacturing  process  or 
product,  in  consumption  by  the  end- 
user,  or  in  intermediate  uses,  such  as 
formulation  or  packaging  for  other 
subsequent  uses  (40  CFR  82.172).  The 
requirements  of  the  SNAP  program 
include: 

•  Rulemaking — Section  612  of  the 
CAA  requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlnrofluorocarbon,  halon,  carbon 
tetrachionde.  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  11 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
Reduces  the  overall  risk  to  human 
health  and  the  environment,  and  (2)  is 
currently  or  potentiallv  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — EPA  must  publish  a  list  of 
the  substitutes  unacceptable  for  specific 
uses  and  a  corresponding  list  of 
acceptable  alternatives  for  specific  uses. 

•  Petition  Process — Any  person  has 
the  right  to  petition  EPA  to  add  a 


substitute  or  delete  a  substitute  fi-om  the 
hsts  published  under  SNAP.  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 

f)etition,  EPA  must  publish  the  revised 
ists  within  an  additional  six  months. 

•  90-day  Notification — EPA  requires 
any  person  who  produces  a  new 
chemical  substitute  to  notify  the  Agency 
at  least  90  days  before  new  or  existing 
chemicals  are  introduced  into  interstate 
commerce  for  significant  new  uses  as 
substitutes.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
health  and  safety  studies  on  such 
substitutes. 

•  Outreach — EPA  must  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resoiuces  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  conunercial 
applications. 

•  Clearinghouse — The  Agency  has  set 
up  a  public  clearinghouse  (Docket  A- 
91-42)  of  alternative  chemicals,  product 
substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufactxiring  processes  which  use 
class  I  and  11  substances.  For  more 
information  on  how  to  contact  this 
clearinghouse,  please  contact  the  Air 
Docket  with  the  information  in  the 
ADDRESSES  section  of  this  document. 

SNAP  sectors  include:  Reft-igeration 
and  air  conditioning:  foam  blowing; 
solvents  cleaning;  fire  suppression  and 
explosion  protection;  sterilants; 
aerosols;  adhesives,  coatings,  and  inks; 
and  tobacco  expansion.  These  sectors 
comprise  the  principal  industrial  sectors 
that  historically  consumed  large 
volumes  of  ozone-depleting  substances. 
Anyone  who  produces  a  new  substitute 
must  provide  the  Agency  with  health 
and  safety  studies  on  the  substitute  at 
least  90  days  before  introducing  it  into 
interstate  conunerce  for  significant  new- 
use  as  an  alternative.  This  requirement 
applies  to  chemical  manufacturers  of 
substitutes,  but  may  also  include 
importers,  formulators,  or  end-users 
when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 
Any  individual  who  uses  a  substitute  in 
end-uses  within  any  of  the  major 
industrial  sectors  listed  above  is  subject 
to  SNAP  lists. 

For  copies  of  all  of  the  current  SNAP 
lists  or  additional  information  on  SNAP, 
contact  the  Stratospheric  Protection 
Hotline  at  (800)  296-1996,  Monday- 
Friday,  between  the  hours  of  10  a.m. 
and  4  p.m.  (EST).  You  may  also  contact 
the  Air  Docket  and  Information  Center, 
401  M  Street,  SW,  Room  M-1500,  Mail 
Code  6102,  Washington,  DC  20460.  The 
docket,  which  is  the  administrative 


record  for  EPA's  SNAP  regulations,  may 
be  inspected  between  8  a.m.  and  5:30 
p.m.  on  weekdays.  Telephone  (202) 
260-7548;  fax  (202)  260-4400   As 
provided  in  40  CFR  part  2.  a  reasonable 
fee  may  be  charged  for  photocopying. 
For  more  information  on  the  .'\gency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  rulemaking 
published  in  the  Federal  Register  on 
March  18.  1994  (59  FR  13044).  This,  and 
subsequent  notices  and  rulemakings 
under  the  SNAP  program,  as  well  as 
EPA  publications  on  protection  of 
stratospheric  ozone,  are  available  from 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  ■'http://w-ww.epa.gov./ozone/ 
title6/snap/"  and  from  the  Stratospheric 
Protection  Hotline  number  listed  above. 

B.  SN.\P  Submi.ssions  and  Listing 
Decisions 

The  SNAP  program  receives 
submissions  requesting  EPA  to  review 
alternatives  to  CFCs  and  HCFCs  for  use 
in  various  applications.  The  90-day 
review  period  begins  when  EPA 
receives  a  submission  and  determines 
that  it  includes  all  of  the  necessary 
information.  As  outlined  in  40  CFR 
82.180(a)(7),  EPA  considers  the 
following  factors  when  reviewing  a 
submission: 

(1)  Atmospheric  effects  and  related 
health  and  environmental  impacts; 

(2)  General  population  risks  from 
ambient  exposure  to  compounds  with 
direct  toxicity  and  to  increased  ground 
level  ozone; 

(3)  Ecosystem  risks; 

(4)  Occupational  risks; 

(5)  Consumer  risks; 

(6)  Flammability;  and 

(7)  Cost  and  availability  of  the 
substitute. 

At  the  conclusion  of  the  90-day 
period,  EPA  makes  a  determination  on 
the  acceptability  of  the  alternative. 
Under  Section  612  of  the  CAu'K,  the 
Agency  has  considerable  discretion  in 
the  risk  management  decisions  it  can 
make  in  SNAP  In  the  SNAP  rule,  the 
Agency  identified  the  following  possible 
decision  categories  (40  CFR  82.180fb); 
see  also  59  FR  13062  Decision-Making 
Framework): 

1   Acceptable:  Fully  acceptable 
substitutes,  i.e.,  those  with  no 
restrictions,  can  be  used  for  all 
applications  within  the  relevant  sector 
end-use; 

2.  Unacceptable  It  is  illegal  to  replace 
an  ozone  depleting  substance  with  a 
substitute  within  an  end-use  for  which 
the  substitute  is  hsted  by  SN.AP  as 
unacceptable: 

3.  Acceptable  subject  to  use 
conditions:  To  minimize  risk  to  human 
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health  and/or  the  environment,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met.  Use  of  such 
substitutes  without  meeting  specified 
use  conditions  renders  these  substitutes 
unacceptable  and  subjects  the  user  to 
enforcement  for  violation  of  section  612 
oftheCAA: 

4.  Acceptable  subject  to  narrowed  use 
limits:  Applied  when  the  Agency 
determines  a  need  to  restrict  the  use  of 
a  substitute  based  on  the  potential  for 
ad\erse  effects,  while  permitting  a 
narrowed  range  of  use  because  of  the 
lack  of  alternatives  for  specialized 
applications.  Users  intending  to  adopt  a 
substitute  that  is  acceptable  with 
narrowed  use  limits  must  ascertain  that 
other  acceptable  alternatives  are  not 
technically  feasible.  Companies  must 
document  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives  {e.g., 
performance,  technical  or  safety 
standards),  and  the  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes  Use  of  such 
substitutes  without  meeting  specific 
narrowed  use  limits  subjects  the  user  to 
enforcement  for  violation  of  section  612 
oftheCAA; 

5.  Pending:  Used  for  substitutes  for 
which  the  Agency  has  not  received 

c  omplete  data  or  has  not  completed  its 
review  of  the  data. 

As  described  in  the  final  rule  for  the 
SNAP  program,  EPA  believes  that 
notice-and-comment  rulemaking  is 
required  to  place  an\  alternative  on  the 
list  of  prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  under 
certain  use  conditions  or  narrowed  use 
limits,  or  to  remove  an  alternative  from 
either  the  list  of  prohibited  or 
acceptable  .substitutes  (50  FR  13044, 
13047).  EPA  does  not  believe  that 
notice-and-comment  rulemaking 
procedures  are  required  to  list 
alternatives  as  acceptable  with  no 
restrictions,  '^uch  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute 
Consequently  EPA  adds  substitutes  to 
the  list  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  listings.  Updates  to  the  acceptable 
lists  are  published  as  separate  Notices  of 
Acceptability  in  the  Federal  Register. 

If  EPA  does  not  make  a  decision 
within  90  davs  of  receipt  of  a  complete 
submission,  the  substitute(sj  can  be 
legally  used  in  the  end-use  for  which 


they  were  submitted.  EPA  can 
subsequently  list  the  substitute(s)  as 
unacceptable  making  them  illegal  for 
use  in  specific  end-uses.  If  EPA 
ultimately  determines  that  the  substitute 
is  imacceptable,  any  company  that 
switched  to  the  alternative  after  the  90- 
day  period  expired  must  stop  using  that 
alternative  at  the  time  EPA's 
unacceptability  decision  takes  effect. 

C.  Hydrochlorofluorocarbon  (HCFC) 
Phase-Out 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  ("the 
Montreal  Protocol"  or  "the  Protocol")  is 
an  international  treaty  established  in 
1987  which  aims  to  reduce  the  harmful 
effects  of  man-made  ozone-depleting 
substances  The  Protocol  has  been 
signed  by  more  than  160  countries,  all 
of  whom  have  agreed  to  limit  or 
eliminate  their  production  and/or 
consumption  of  ozone-depleting 
substances  in  a  stepwise  fashion  over 
time,  according  to  the  terms  of  the  treaty 
and  its  amendments.  The  U.S.  has 
adopted  the  Montreal  Protocol  and  must 
at  a  minimum  comply  with  its  phase- 
out  schedules  and  other  requirements. 

During  their  second  meeting  in 
London  in  1990.  the  countries  that  are 
Parties  to  the  Montreal  Protocol 
identified  HCFCs  as  transitional 
substitutes  for  chlorofluorocarbons 
(CFCs)  and  other  more  destructive 
ozone-depleting  substances,  but  agreed 
to  phase  out  HCFCs  because  of  their 
significant  potential  to  destroy 
stratospheric  ozone  as  well.  Recognizing 
the  impact  this  phase-out  would  have 
on  manufacturers  and  users  of  HCFCs, 
the  Protocol  provides  for  a  gradual 
reduction  in  the  consumption  of  HCFCs 
and  eventual  phase-out  in  developed 
countries  by  2030.  (A  more  extended 
schedule  was  agreed  upon  for 
developing  countries,  with  a  complete 
HCFC  consumption  phase-out  by  2040.) 
Beginning  in  1996,  production  of  HCFCs 
in  developed  countries  was  capped  at 
the  1989  HCFC  production  level,  plus 
2.8%  of  the  1989  CFC  production  level. 
Using  the  cap  as  a  baseline,  the  U.S. 
consumption  of  HCFCs  must  be  reduced 
by  the  following  amounts  and  dates: 
-  35%  by  2004 
-65%  by  2010 
-90%  bv  2015 
-99.5%"bv2020 
-100%  by  2030 

The  phase-out  of  HCFCs  in  the  U.S.  is 
implemented  through  regiilations 
published  under  the  authority  of  the 
Clean  Air  Act  (CAA)  (40  CFR82  Subpart 
A).  The  CAA,  as  amended  in  1990, 
established  a  U.S.  consumption  phase- 
out  schedule  for  HCFCs  and  required 


EPA  to  promulgate  regulations  to 
implement,  and  if  necessary,  accelerate 
the  phase-out  to  conform  to  the 
Montreal  Protocol  requirements.  The 
phase-out  schedule  for  HCFCs, 
established  in  rulemaking  promulgated 
on  December  16,  1993,  is  on  a  chemical- 
by-chemical  basis,  beginning  with  those 
with  the  highest  ozone  depletion 
potential  (ODP),  as  outlined  below.  [Note: 
Consiunption  means  the  amount  of  a 
substance  produced  in  the  U.S.,  plus  the 
amoimt  imported,  minus  the  amount 
exported  (CAA,  Title  VI,  §  601)]. 

(1)  In  light  of  the  35%  reduction  in 
HCFC  consumption  required  by  the 
Montreal  Protocol  by  2004,  production 
and  import  of  HCFC-14lb  will  be 
banned  in  the  U.S.  as  of  January  1,  2003. 
Under  the  U.S.  consumption  phase-out 
schedule,  HCFC-14lb  is  being  phased 
out  first  because  it  has  the  highest  ODP 
of  any  commonly  used  HCFC.  Petitions 
received  from  a  ntunber  of 
envirorunental  oarganizations  and 
industry  groups  prior  to  the  EPA's 
December  10,  1993  rulemaking  (58  FR 
65018)  supported  the  decision  to  make 
ODP  the  key  factor  in  establishing  this 
phase-out  schedule.  In  addition,  the 
formula  established  by  the  Montreal 
Protocol  to  determine  the  cap  on  HCFC 
consumption  weights  HCFCs  according 
to  their  ODP.  Phasing  out  the  HCFCs 
with  the  highest  ODPs  yields  the 
greatest  environmental  benefit,  while 
helping  the  U.S.  meet  the  phase-out 
schedule  and  still  allowing  the  use  of 
other  HCFCs  in  areas  where  suitable 
ozone-safe  alternatives  are  not  yet 
available. 

(2)  Effective  January  1,  2010,  in  light 
of  the  65%  reductionin  HCFC 
consumption  required  by  the  Montreal 
Protocol  that  year,  production  and 
import  of  HCFC-142b  and  HCFC;-22 
will  be  prohibited,  except  for  use  in 
equipment  manufactured  prior  to 
January  1,  2010.  HCFC-142b  and 
HCFC-22  are  being  phased  out  before 
other  HCFCs  because  they  have  high 
ODPs  relative  to  other  HCFCs  (other 
than  HCFC-141b).  Together  virith 
HCFC-141b,  these  are  the  HCFCs  that 
cause  the  most  damage  to  the 
stratospheric  ozone  layer. 

(3)  Beginning  in  2015,  in  light  of  the 
90%  reduction  in  HCFC  consumption 
required  by  the  Montreal  Protocol  that 
year,  production  and  import  of  the 
remaining  HCFCs  will  be  prohibited 
beginning  January  1,  2015,  except  for 
feedstocks  or  for  use  as  a  refrigerant  in 
equipment  manufactiu^d  before  January 
1.2020. 

(4)  Beginning  in  2020.  in  light  of  the 
99.5%  reduction  in  HCFC  consimiption 
required  by  the  Montreal  Protocol  that 
year,  the  exemption  for  use  of  HCFC- 
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142b  and  HCFC-22  in  equipment 
produced  prior  to  2010  will  end,  and  all 
production  and  consumption  of  these 
two  HCFCs  will  be  phased  out. 

(5)  All  HCFCs  will  be  completely 
phased  out  by  January  1,  2030.  The 
Montreal  Protocol  and  CAA  allow 
limited  production  of  HCFCs  after  the 
January  1,  2030  phase-out  for  export  to 
developing  countries  to  meet  their  basic 
domestic  needs. 

In  addition  to  a  cap  on  HCFC 
consumption,  the  Parties  to  the 
Montreal  Protocol  agreed  at  their  1999 
meeting  in  Beijing,  China  to  require  a 
cap  on  HCFC  production.  According  to 
the  formula  established  in  the  Beijing 
amendment  to  the  Protocol,  the  annual 
cap  on  production  in  the  U.S.  will  be 
the  average  of:  the  sum  of  2.8%  of  our 
1989  CFC  consumption  plus  100%  of 
our  1989  HCFC  consumption,  and  the 
sum  of  2.8%  of  our  1989  CFC 
production  plus  100%  of  our  1989 
HCFC  production.  According  to  this 
formula,  annual  production  of  HCFCs  in 
the  U.S.  will  be  capped  at  15,537  metric 
tons  beginning  in  2004.  Pursuant  to 
Section  614  (b)  of  the  CAA,  on  April  5, 
1999,  EPA  published  an  Advance  Notice 
of  Proposed  Rulemaking  (64  FR  16373) 
regarding  a  proposed  system  of 
transferable  allowances  to  produce  and 
consume  HCFCs.  This  system  would 
supplement  the  chemical-specific 
phase-out  and  ensure  that  the  U.S.  does 
not  exceed  its  consiunption  cap. 

D.  HCFC-14lb  Phase-Out 

As  noted  above,  production  and 
import  of  HCFC-141b  will  be  banned  in 
the  U.S.  as  of  January  1,  2003.  The 
phase-out  related  restrictions  on  HCFC- 
141b  in  the  U.S.  focus  on  consimiption 
and  do  not  include  use.  The  Montreal 
Protocol  does  not  restrict  the  use  of 
HCFCs.  Section  605  of  the  CAA  does 
contain  use  restrictions  on  HCFCs,  but 
they  are  not  effective  until  2015. 
Therefore,  neither  the  international  nor 
domestic  phase-out  requirements  would 
limit  the  use  of  HCFC-141b  stockpiles 
between  2003  and  2015.  Both 
manufacturers  and  users  can  stockpile 
for  future  use,  to  the  extent  use  will  be 
permitted  under  the  CAA  and  its 
implementing  regulations.  It  is 
important  to  note,  however,  that  EPA 
previously  determined  that  HCFC-14lb 
is  not  acceptable  as  a  substitute  cleaning 
solvent  for  CFC-113  or  methyl 
chloroform.  These  determinations  were 
based  on  the  availability  of  zero-ODP 
alternatives  in  these  applications.  In 
today's  action,  EPA  is  proposing  that  the 
use  of  HCFC-14lb  as  a  foam  blowing 
agent  in  any  end-use  would  be  illegal 
after  January  1,  2005.  See  below  for 


current  information  on  HCFC-14lb  and 
the  limits  or  conditions  on  its  use. 
As  stated  above,  the  HCFC-14lb 
phase-out  refers  to  consumption  of 
HCFC-14lb  only.  The  phase-out  does 
not  affect  imports  of  products 
containing  HCFC-141b.  Under  Section 
610  of  the  CAA.  EPA  has  the  authority 
to  prevent  interstate  sale  and 
distribution  of  certain  products 
containing  or  manufactiu-ed  with  ozone- 
depleting  substances.  However, 
insulating  foams,  as  defined  in  40  CFR 
82  subpart  C,  are  specifically  exempt 
from  regulation  imder  Section  610.  Title 
VI  of  the  Act  thus  does  not  provide  EPA 
with  the  authority  to  prevent  imports  of 
products  containing  these  foams. 

E.  Significant  New  Alternatives  Policy 
(SNAP)  Foams  Sector 

Class  I  substances,  such  as 
chlorofluorocarbon  (CFC)  -11,-12, 
-113,  -114  and  methyl  chloroform,  were 
the  substances  most  widely  used  in 
foam  sector  end-uses  at  the  time  of  the 
CAA  Amendments  of  1990  and  EPA's 
original  SNAP  mle  in  March  1994. 
CFC-11  and  -113,  liquids  at  room 
temperature,  were  historically  used  in 
polyurethane  and  phenolic  foams.  CFC- 
12  and  -114.  gases  at  room  temperature, 
were  historically  used  in  polyolefin  and 
polystyrene  foams.  Methyl  chloroform 
was  used  in  some  flexible  polyiorethane 
foams. 

A  major  goal  of  the  SNAP  program  is 
to  facilitate  the  transition  away  from 
ozone-depleting  substances.  To 
encourage  this  transition,  EPA  has  taken 
a  stepwise  approach  to  approving  CFC 
and  HCFC  substitutes.  In  the  original 
SNAP  ruling,  EPA  created  a  list  of 
acceptable  substitutes  for  CFCs,  which 
were  common  foam  blowing  agents  at 
that  time.  The  list  of  acceptable 
substitutes  for  CFCs  includes: 
Hydrochlorofluorocarbon  (HCFC)  -123, 
-141b,— 142b,  -22;  formic  acid; 
satiu-ated  light  hydrocarbons  C3-C6; 
hydrofluorocarbon  (HFC)  -134a,— 152a, 
-143a;  2-chloropropane;  Electroset 
Technology;  carbon  dioxide;  vacuiun 
panels;  methylene  chloride;  acetone;  AB 
Technology;  and  various  blends. 

EPA  listed  HCFCs  as  acceptable 
replacements  for  CFCs  because  the 
Agency  felt  that  HCFCs  provided  a 
bridge  to  ozone-friendly  alternatives. 
Since  then,  HCFC-14lb,  -22  and  -142b 
have  become  the  most  common  foam 
blowing  agents  and  consequently,  the 
Agency  has  identified  several  new 
alternatives  as  substitutes  for  HCFCs  in 
a  second  list.  SNAP  acceptable 
alternatives  to  HCFCs  include:  water; 
carbon  dioxide;  HFC-134a,  -152a. 
-245fa;  saturated  light  hydrocarbons 
C3-C6;  formic  acid;  and  acetone.  All  of 


these  alternatives  have  no  ozone 
depleting  potential  and  are  available 
and  several  companies  are  using  them 
or  plan  to  use  them  in  the  near  futiue 
(before  2003)  in  various  end-uses  such 
as  polyurethane  boardstock  and 
appliance  foam. 

Because  CFCs  are  no  longer  used  as 
foam  blowing  agents  in  the  U.S.,  EPA 
plans  to  evaluate  the  current  list  of 
acceptable  substitutes  for  CFC  foam 
blowing  agents  to  determine  if  there  are 
alternatives  on  that  list  that  are  also 
acceptable  HCFC  substitutes.  This  re- 
evaluation  would  eventually  result  in 
one  list  of  acceptable  substitutes  in  the 
foam  sector  which  all  users  would  be 
subject  to.  EPA  believes  that  a  unified 
list  would  minimize  confusion  and 
economic  disparities  among  regulated 
entities.  Cmrent  users  may  switch  from 
one  acceptable  substitute  to  another 
without  notifying  EPA.  If,  however,  a 
user  would  like  to  use  something  that  is 
not  currenUy  listed  to  replace  an  ODS. 
even  if  this  new  substance  is  a  non- 
ODS,  the  manufacturer  must  notify  EPA. 
This  allows  EPA  to  evaluate  the  risks  of 
new  substitutes  and  assists  in  our 
responsibility  to  maintain  a 
clearinghouse  of  current  information  on 
environmentally  superior  alternatives  to 
ozone-depleting  compounds. 

Lists  01  the  substitutes  along  with 
their  approval  dates  and  Federal 
Register  citations  can  be  obtained 
through  the  Air  Docket  (A-2000-18). 
EPA  has  placed  a  complete  list  of 
acceptable  alternatives  for  specific  end- 
uses  in  the  foams  sector  on  the  internet 
at  http://www.epa.gov/ozone/title6/ 
snap. 

F.  Submission  Addressed  in  Today's 
Proposal 

The  submission  addressed  in  today's 
proposal  was  sent  to  EPA  on  February 
17,  1999  and  requests  review  of  the 
following  foam  blowing  agents  as 
substitutes  for  HCFC-141b:  (1)  HFC- 
134a;  (2)  HCFC-22;  (3)  HCFC-142b;  (4) 
HCFC-124;  and  (5)  a  HCFC-22/142b 
blend.  HFC— 134a  was  approved  as  a 
substitute  for  HCFC-141b  in  a  Federal 
Register  Notice  published  on  June  8, 
1999  (64  FR  63558).  Therefore,  HFC- 
134a  is  not  discussed  in  this  proposal. 
The  Agency  is  also  proposing  SNAP 
listing  decisions  for  HCFC-14lb,  -22, 
and  -142b  as  foam  blowing  agents. 
These  decisions  are  based  on  the 
availability  of  zero-ODP  alternatives. 
EPA  believes  that  including  them  in  this 
proposal  would  effect  a  balanced  and 
smooth  transition  across  the  entire 
insulating  foams  sector.  EPA  previously 
reviewed  all  of  the  chemicals  in  the 
submission,  either  as  CFC  substitutes  in 
the  foam  sector  or  in  other  SNAP 
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sectors.  Therefore,  the  submitter  was  not 
required  to  re-submit  information  on 
these  chemicals.  Instead,  they  sent  a 
letter  to  EPA  outlining  their  request 
along  with  a  Material  Safety  Data  Sheet 
for  a  142b/22  blend  and  a  technical  data 
sheet  discussing  flammability  of  the 
blend.  The  submission  provided  EPA 
with  sufficient  information  to  consider 
the  request.  You  can  obtain  a  copy  of 
the  submission  (A-2000-18)  from'  EPA's 
Air  Docket  located  at  401  M  Street,  SW. 
Room  M-1.500,  Washington,  DC  20460. 
The  docket  may  be  inspected  between  8 
a.m.  and  530  p.m.  on  weekdays. 
Telephone  (202)  260-7548,  fax  (202) 
260—4400.  A  reasonable  fee  may  be 
charged  for  photocopying. 

II.  Proposed  Significant  New 
Alternatives  Policy  (SN-\P)  Listing 
Decisions 

A.  Unacceptable  Substitutes 

(1)  HCFC-14lb  and  Blends  Thereof 

HCFC-14lb  and  blends  thereof  are 
proposed  as  unacceptable  as  substitutes 
in  all  foam  end-uses.  This  listing  would 
be  effective  30  days  following 
publication  of  a  final  action  in  the 
Federal  Register.  However.  EPA  is 
proposing  that  existing  users  would  be 
grandfathered  [i.e.,  allowed  to  continue 
their  use)  until  )anuary  1,  2005.  In  this 
context,  existing  users  are  those  using 
HCFC-14lb  in  foam  applications  on  the 
date  of  publication  of  a  final  action  in 
the  Federal  Register.  EPA  is  proposing 
til  grandfather  existing  uses  of  HCFC- 
141b  from  prohibition  under  the  four- 
part  test  established  in  Sierra  Club  v. 
EPA  (719  F.2d  436  (DC  Cir.  1983))  and 
discussed  in  Section  VI. B.  of  EPA's 
original  SN.\P  rule  (59  FR  13044) 
published  on  March  18,  1994.  As 
discussed  in  Section  III,  below,  the 
Agency  reviewed  the  considerations 
cmtlined  in  Sierra  Club  v.  EPA  and 
believes  that  this  grandfathering  period 
is  appropriate. 

Tne  basis  for  EPA's  proposed 
determination  to  list  HCFC-14lb  as 
unacceptable  is  that  HCFC-14lb,  with 
an  atmospheric  lifetime  of 
approximately  9  years,  has  a 
cnmparativelv  high  ozone  depletion 
potential  (ODP)  of  0.11.  When  HCFC- 
141b  was  listed  as  an  acceptable 
substitute  for  chlorofluorocarbons 
(CFCs).  there  were  fewer  alternatives 
available  than  there  are  today.  Since 
1994,  EPA  has  listed  alternatives  as 
acceptable  in  more  foam  end-uses,  and 
they  are  being  used  in  a  greater  number 
of  applications.  Non-ozone-depleting 
substitutes  are  now  available  for  all 
foam  end-uses.  The  1998  report  of  the 
United  Nations  Environment 
Programme  (UNEP)  Foams  Technical 


Options  Committee  (TOC)  concluded 
that  zero-ODP  alternatives  are  the 
substitutes  of  choice  in  many 
applications,  including  certain  rigid 
thermal  applications  (UNEP,  1998). 
Also,  research  and  development  has 
improved  the  technical  viability  of  some 
alternatives  that  have  been  available  for 
years.  The  1998  UNEP  Foams  TOC 
report  presents  several  zero-ODP  foam 
blowing  agents  that  are  viable 
alternatives  and  states  that  "there  are 
several  significant  developments  in 
blowdng  agents,  many  of  which  are 
applicable  to  more  than  one  foam 
sector";  for  example,  the  report  states 
that  cost  and  technical  performance  of 
hydrocarbons  have  been  improved  and 
that  certain  hydrofluorocarbons,  which 
are  acceptable  imder  SNAP,  are  "near 
drop-in  replacements  for  HCFC-14lb" 
(UNEP,  1998),  The  available 
alternatives,  including 
hydrofluorocarbons,  hydrocarbons,  and 
carbon  dioxide,  provide  clear  paths  to 
the  transition  away  from  ozone- 
depleting  substances. 

EPA  is  not  proposing  to  allow  for  an 
extension  of  the  grandfathering  period 
beyond  January  1,  2005  in  today's 
action,  because  the  Agency  is  unaware 
of  any  situation  where  it  would  be 
necessary.  The  Agency  also  believes  that 
the  declining  availability  of  HCFC- 
141b.  due  to  the  HCFC-'l4lb  production 
phaseout  effective  January  1,  2003, 
makes  it  unlikely  that  users  will  want  to 
pursue  an  extension  of  the 
grandfathering  period.  However,  EPA  is 
interested  in  comments  on  whether 
such  extensions  may  be  appropriate,  on 
a  case-by-case  basis,  for  those  uses 
where  technically  feasible  alternatives 
are  not  available.  In  order  for  EPA  to 
extend  the  grandfathering  period,  the 
Agency  would  need  to  be  convinced 
that  there  are  no  technically  feasible 
alternatives  available. 

(2)  HCFC-22,  -142b  and  Blends  Thereof 

HCFC-22.  -142b,  and  blends  thereof 
are  proposed  as  unacceptable  as 
substitutes  in  all  foam  end-uses.  This 
listing  would  be  effective  30  days 
following  publication  of  a  final  action  in 
the  Federal  Register.  However,  EPA  is 
proposing  that  existing  users  would  be 
grandfathered  until  January  1,  2005.  In 
this  context,  existing  users  are  those 
using  HCFC-22,  -142b,  or  blends 
thereof  in  foam  applications  on  the  date 
of  publication  of  a  final  action  in  the 
Federal  Register.  As  discussed  in 
Section  VLB.  of  EPA's  original  SNAP 
rule  (59  FR  13044)  published  on  March 
18,  1994.  EPA  is  authorized  to 
grandfather  existing  uses  from 
prohibition  where  appropriate  under  the 
foiu'-part  test  established  in  Sierra  Club 


V.  EPA  (719  F.2d  436  (DC  Cir.  1983)).  As 
discussed  in  Section  III.  below,  the 
Agency  reviewed  the  considerations 
outlined  in  Sierra  Club  v,  EPA  and 
believes  that  this  grandfathering  period 
is  appropriate. 

EPA  believes  that  there  are 
technically  feasible  zero-ODP 
substitutes  available  to  replace  HCFC- 
22  and  -142b  and  it  is,  therefore, 
appropriate  to  list  these  substitutes  as 
ujiacceptable.  The  basis  for  EPA's 
proposed  determination  to  list  HCFC-22 
and  -142b  as  unacceptable  is  that  these 
substances  have  comparatively  high 
ODPs  (0.055  for  HCFC-22  and  0.065  for 
HCFC-142b).  The  approximate 
atmospheric  lifetimes  of  HCFC-22  and 
-142b  are  12  years  and  18  years, 
respectively.  When  HCFC-22  and  -142b 
were  listed  as  acceptable  substitutes  for 
CFCs,  there  were  fewer  alternatives 
available  than  there  are  today.  Since 
1994,  EPA  has  hsted  alternatives  as 
acceptable  in  more  foam  end-uses,  and 
they  are  being  used  in  a  greater  number 
of  applications.  Non-ozone-depleting 
substitutes  are  now  available  for  all 
foam  end-uses.  The  1998  report  of  the 
United  Nations  Environment 
Programme  (UNEP)  Foams  Technical 
Options  Committee  (TOC)  concluded 
that  zero-ODP  alternatives  are  the 
substitutes  of  choice  in  many 
applications,  including  certain  rigid 
thermal  applications  (UNEP,  1998). 
Also,  research  and  development  has 
improved  the  technical  viability  of  some 
alternatives  that  have  been  available  for 
years.  The  1998  UNEP  Foams  TOC 
report  presents  several  zero-ODP  foam 
blowing  agents  that  are  viable 
alternatives  and  states  that  "there  are 
several  significant  developments  in 
blowing  agents,  many  of  which  are 
applicable  to  more  than  one  foam 
sector";  for  example,  the  report  states 
that  cost  and  technical  performance  of 
hydrocarbons  have  been  improved  and 
that  certain  hydrofluorocarbons,  which 
are  acceptable  imder  SNAP,  are  "near 
drop-in  replacements  for  HCFC-141b" 
(UNEP,  1998).  The  available 
alternatives,  including 
hydrofluorocarbons,  hydrocarbons,  and 
carbon  dioxide,  provide  clear  paths  to 
the  transition  away  from  ozone- 
depleting  substances. 

EPA  is  not  proposing  to  allow  for  an 
extension  of  the  grandfathering  period 
beyond  Januar\'  1,  2005  in  today's 
action,  because  the  Agency  is  unaware 
of  any  situation  where  it  would  be 
necessary.  However,  EPA  is  seeking 
conunent  on  whether  such  extensions 
may  be  appropriate,  on  a  case-by-case 
basis,  for  those  uses  where  technically 
feasible  alternatives  are  not  available.  In 
order  for  EPA  to  extend  the 


42658 


Federal  Register /Vol.  65,  No.  133 /Tuesday,  July  11,  2000  /  Proposed  Rules 


grandfathering  period,  the  Agency 
would  need  to  be  convinced  that  there 
are  no  technically  feasible  alternatives 
available. 

(3)  HCFC-124 

HCFC~124  is  proposed  as 
unacceptable  as  a  substitute  in  all  foam 
end-uses.  HCFC— 124  is  a  low  pressure 
gas  with  an  ODP  of  0.02,  an  atmospheric 
lifetime  of  approximately  6  years,  and  a 
100-year  global  warming  potential  of 
approximately  600.  Other  alternatives 
exist  with  lower  or  no  ODP.  These 
alternatives  are  identified  above  in 
Section  I.C. 

EPA  is  not  proposing  to  grandfather 
the  use  of  HCFC-124  because  it  has  not 
been  previously  listed  as  an  acceptable 
foam  blowing  agent. 

in.  Q's  and  A's  on  Today's  Proposed 
Listini^  Decisions 

Who  Is  Affected  by  Today's  Proposal? 

This  proposal  would  affect  anyone 
who  uses  HCFC-141b,  HCFC-22. 
HCFC-142b,  or  HCFC-124  as  a  foam 
blowing  agent.  Affected  parties  include, 
but  are  not  limited  to,  manufacturers  of 
the  following  products:  polyurethane 
and  polyisocyanurate  boardstock, 
appliance  foam,  spray  foam,  and 
sandwich  panels;  polystyrene 
boardstock:  phenolic  foams;  and 
polyolefin  foams. 

What  Is  EPA  Proposing? 

EPA  believes  that  there  are  sufficient 
alternatives  with  zero  ozone  depletion 
potential  (ODP)  currently  or  potentially 
available  to  make  these  listings.  EPA 
proposes  the  following: 

(1)  To  list  HCFC-14lb  and  blends 
thereof  as  unacceptable  as  substitutes  in 
all  foam  end-uses.  Current  HCFC-14lb 
use  would  be  grandfathered  until 
January  1,  2005. 

(2)  To  list  HCFC-22,  HCFC-142b,  and 
blends  thereof  as  unacceptable  as 
substitutes  in  all  foam  end-uses.  Current 
HCFC-22/-142b  use  would  be 
grandfathered  until  January  1.  2005. 

(3)  To  list  HCFC-124  as  unacceptable 
as  a  substitute  in  all  foam  end-uses.  EPA 
proposes  these  listings  after  reviewing  a 
SNAP  submission  that  requested  review 
of  several  HCFC  foam  blowing  agents 
(the  submission  is  discussed  below)  and 
conducting  a  comprehensive  evaluation 
of  substitutes  for  both 
chlorofluorocarbons  (CFCs)  and 
hydrochlorofluorocarbons  (HCFCs)  in 
the  Significant  New  Alternatives  Policy 
(SNAP)  foam  sector. 

What  Did  EPA  Base  This  Proposed 
Decision  On? 

EPA  is  basing  this  proposed  listing 
decision  on  the  potential  atmospheric 


effects,  including  the  ODP  and 
atmospheric  lifetimes  associated  with 
the  various  foam  blowing  substitutes. 
According  to  the  Scientific  Assessment 
of  Ozone  Depletion:  1998  (World 
Meteorological  Organization,  1999), 
HCFC-14lb  has  an  ODP  of  0.1,  HCFC- 
142  has  an  ODP  of  0.065,  HCFC-22  has 
an  ODP  of  0.055,  and  HCFC-124  has  an 
ODP  of  0.02.  The  atmospheric  lifetimes 
for  these  chemicals  range  from  6-18 
years.  Regarding  the  other  health  and 
environmental  factors  typically 
included  in  SNAP  review  (40  CFR 
82.180(a)(7)),  EPA  finds  no  substantive 
distinction  between  the  HCFCs  and 
other  available  alternatives  listed  as 
acceptable  foam  blowing  agents. 

Why  Is  EPA  Proposing  To  List  HCFC- 
141b.  -22,  -142b,  and -124  as 
Unacceptable? 

In  1994,  under  the  SNAP  program, 
EPA  approved  the  use  of  HCFCs  as 
transitional  foam  blowing  agents, 
despite  their  ozone  depletion  potential, 
because  technically  feasible  alternatives 
were  limited  at  that  time.  Manufacturers 
of  the  class  I  CFC  blowing  agents  had 
worked  in  collaboration  to  develop 
transitional  substances — HCFCs — for  the 
use  in  all  sectors,  as  a  bridge  to  the  time 
when  ozone-safe  alternatives  would  be 
technically  feasible.  Since  then, 
previously  available  zero-ODP 
alternatives  have  been  tested, 
developed,  and  optimized  for  a  broader 
range  of  foam  applications,  and 
additional  zero-ODP  alternatives  have 
become  available  (59  FR  13083).  A 
major  objective  of  the  SNAP  program  is 
to  promote  the  use  of  substitutes  which 
present  a  lower  risk  to  human  health 
and  the  environment  (40  CFR  82.170). 
EPA  believes  that  sufficient  non-ozone- 
depleting  foam  blowing  agents  are 
available.  EPA  is  proposing  to  list 
HCFC-141b,  -22,  -142b,  and  -124  as 
unacceptable  because  zero-ODP 
alternatives  are  available  that  will 
reduce  the  overall  risk  to  public  health 
and  the  environment. 

EPA  Listed  HCFC-14lb  as  an 
Acceptable  Replacement  for  CFCs.  Why 
Is  EPA  Revisiting  the  Acceptability  of 
HCFC-14lb  in  Today's  Proposal? 

As  stated  above,  EPA  believes  that 
zero-ODP  alternatives  are  available  as 
substitutes  for  HCFC-141b  in  all  foam 
end-uses.  EPA  is  addressing  the  use  of 
HCFC— 141b  in  this  proposal  in  order  to 
maintciin  a  consistent  policy  on  the  use 
of  HCFCs  in  the  foam  sector  and  to 
ensiu^  that  the  use  of  HCFC-141b  does 
not  continue  in  applications  where  zero- 
ODP  alternatives  exist.  This  decision  is 
consistent  with  a  previous  EPA 
determination,  based  on  the  availability 


of  alternatives  with  zero-ODP,  that 
HCFC-141b  is  not  acceptable  as  a 
substitute  cleaning  solvent  for  CFC-1 1 3 
or  methyl  chloroform.  Because  EPA  has 
provided  an  effective  means  for  HCFC- 
141b  users  to  transition  to  zero-ODP 
alternatives,  today's  proposal  on  HCFC- 
141b  would  have  little  or  no  negative 
effect  on  the  foam  industry. 

Why  Is  EPA  Proposing  To  List  HCFC-22, 
-142b,  and  -124  as  Unacceptable 
Replacements  for  HCFC-1 41b,  Even 
Though  Their  ODPs  Are  Lower 
Compared  to  HCFC-1 41  b? 

EPA  has  concluded  that  listing  these 
substances  as  unacceptable  substitutes 
is  consistent  with  the  goals  of  the  SNAP 
program.  A  major  goal  of  the  SNAP 
program  is  to  facilitate  the  transition 
away  ft^om  ozone-depleting  substances 
(ODSs)  by  encouraging  the  use  of 
environmentally  safe  alternatives. 
Congress  intended  to  encourage  and 
support  research  and  development  of 
non-ozone-depleting  chemicals  to 
replace  HCFCs  by  giving  EPA  the 
authority  to  review  potentially  available 
alternatives  (see  also  Section  612(a),  (b), 
and  (c)  of  the  CAA).  The  use  of  HCFCs 
was  initially  considered  acceptable  as  a 
bridge  to  zero-ODP  foam  blowing 
agents.  Many  HCFC-14lb  users  and 
manufacturers  have  been  researching 
alternatives  for  several  years  and  are 
currently  transitioning  to  zero-ODP 
foam  blowing  agents.  Today's  proposal 
does  not  disrupt  their  transition.  Even 
though  HCFC-22.  -142b  and  -124  have 
lower  ODPs  compared  to  HCFC-14lb, 
EPA  does  not  believe  that  the  new  use 
of  these  ODSs  as  substitutes  for  HCFC- 
141b,  even  for  a  short  period  of  time,  is 
necessary  in  light  of  available  zero-ODP 
foam  blowing  agents.  Switching  from 
HCFC-14lb  to  HCFC-22,  -142b  or  -124 
would  result  in  continued  damage  to  the 
ozone  layer  and  would  delay  the 
transition  to  zero-ODP  foam  blowing 
agents  which  are  available. 

Although  HCFC-1 4 lb,  -22  and  -142b 
Are  Being  Proposed  as  Unacceptable  in 
Today's  Action,  EPA  is  Proposing  To 
Grandfather  Existing  Users  of  These 
Substances  Until  2005.  What  Is 
Grandfathering? 

In  the  original  SNAP  rulemaking,  EPA 
recognized  that,  where  appropriate,  EPA 
can  grandfather  the  use  of  a  substitute 
by  setting  the  effective  date  of  its 
unacceptability  listing  for  one  or  more 
specific  parties  in  the  future  (59  FR 
13057-58).  EPA  is  authorized  to  allow 
the  continuation  of  activities  otherwise 
restricted  where  the  balance  of  equities 
supports  such  grandfathering.  Setting 
future  effective  dates  allows  the  Agency 
to  avoid  penalizing  those  who  in 
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specific  applications  may  have  already 
invested  in  good  faith  in  alternatives 
that  the  SNAP  program  now  determines 
to  be  unacceptable.  Grandfathering  also 
allows  EPA  to  balance  the  desire  not  to 
penalize  those  who  switched  early  in 
ydod  faith  with  the  need  to  avoid 
creating  an  incentive  for  continued 
investment  in  alternatives  the  Agency 
wishes  to  discourage. 

What  Criteria  Are  Used  in  Deciding 
Whether  To  Grandfather  Continued  Use 
of  Unacceptable  Substitutes? 

In  Sierra  Club  v.  EPA  (719  F.2d  436 
(DC  Cir.  1983)),  the  court  established  a 
four-part  test  to  judge  the 
appropriateness  of  Agency 
grandfathering.  EPA  considers  the 
folldwing  when  making  a  grandfathering 
determination: 

(1)  if  the  new  rule  represents  an 
abrupt  departure  from  previously 
established  practice; 

(2)  the  extent  to  which  a  party  relied 
on  the  previous  rule; 

(3)  the  degree  of  burden  which  the 
application  of  the  new  rule  would 
impose  on  the  party;  and 

(4)  The  statutory  interest  in  applying 
the  new  rule  immediately. 

Why  Does  EPA  Believe  That  HCFC- 
14ib.  -22  and  -142b  Users  Meet  the 
Grandfathering  Criteria? 

The  Agency  recognizes  that  some 
foam  manufacturers  may  have  switched 
to  HCFC-14lb,  -22  or  -142b  in  good 
faith,  expecting  that  these  substitutes 
would  sufficiently  lower  the  risk  of 
ozone  depletion  relative  to  other  foam 
blowing  agents  available  at  the  time.  To 
avoid  unfairly  penalizing  these  existing 
users,  the  Agency  is  proposing  to  extend 
the  effective  date  of  the  unacceptability 
listing  until  January  1,  2005,  based  on 
EPA  s  belief  that  existing  users  of 
HCFC-14lb,  -22  and  -142b  meet  the 
grandfathering  criteria  outlined  in 
Sierra  Club  v.  EPA  EPA  listed  these 
substances  as  acceptable  substitutes  for 
class  I  substances  in  1994.  Prohibiting 
the  use  of  these  chemicals  immediately 
represents  an  abrupt  departure  from  that 
established  practice  for  the  many  foam 
manufacturers  that  rely  on  HCFC-14lb, 
-22  and  -142b.  These  HCFCs  were 
previously  listed  as  acceptable 
substitutes  for  CFC  foam  blowing  agents 
in  various  end-uses  and  were  not 
scheduled  for  phase-out  until  future 
years,  .^dditionallv.  if  the  proposal  was 
to  become  effective  immediately,  it 
could  create  a  burden  on  existing  users 
if  they  currently  do  not  have  the  means 
to  make  a  sudden  change  to  their 
operations  These  factors  outweigh 
EPA's  statutory  interest  in  applying  the 
new  rule  immediately  to  existing  users. 


EPA  believes  its  goal  of  encouraging  the 
transition  away  from  ODSs  is  still 
satisfied  as  new  use  of  these  substances 
will  not  be  permitted  in  the  foam  sector 
and  existing  users  will  begin 
transitioning  to  zero-ODP  alternatives. 

How  Did  EPA  Determine  the  Length  of 
the  Proposed  Grandfathering  Period? 

EPA  believes  that  it  could  take  foam 
manufactiu-ers  up  to  foiu"  years  to 
transition  to  alternatives.  EPA 
considered  that  companies  might  need 
to  conduct  several  activities  during  that 
time  period,  including: 

(1)  Obtain  permits  or  make 
modifications  to  existing  permits; 

(2)  Make  changes  to  equipment  in 
order  to  optimize  production  and  ensure 
worker  safety; 

(3)  Establish  raw  material  suppliers; 

(4)  Develop  formulations; 

(5)  Test  final  products;  and 

(6)  Obtain  final  product  review  and 
approval  by  relevant  boards  or  agencies. 

/  Currently  Use  HCFC-22  and/or  HCFC- 
142b  as  a  Foam  Blowing  Agent.  How 
Long  Could  I  Continue  To  Use  Them? 

In  today's  action,  EPA  proposes  that 
all  current  users  of  HCFC-22  or  -142b 
in  foam  applications  must  transition  to 
an  acceptable  substitute  by  January  1 , 
2005.  EPA  strongly  encourages  foam 
end-users  to  transition  away  from  these 
substitutes  as  their  existing  stocks  are 
used  and/or  they  recoup  their 
investment  in  equipment  unique  to 
these  substitutes. 

Why  Is  EPA  Not  Proposing  To 
Grandfather  the  Use  ofHCFC-124  as 
Well? 

Grandfathering  would  not  apply  to 
HCFC-124  as  a  foam  blowing  agent 
since  it  has  not  been  previously  listed 
as  an  acceptable  foam  blowing  agent. 
Grandfathering  allows  limited 
continuation  of  previously  acceptable 
use  which  is  subsequently  determined 
to  be  unacceptable. 

Why  Would  I  Have  To  Stop  Using 
HCFC-22  or  -1 42b  Before  Its  Production 
Phase-Put  in  2010? 

The  production  phase-out,  which  is 
described  in  more  detail  above,  does  not 
govern  use  of  HCFCs.  As  mentioned 
above,  the  role  of  the  SNAP  program  is 
to  promote  the  use  of  substitutes 
believed  to  present  a  lower  risk  to 
hiunan  health  and  the  environment  (40 
CFR  82.170)  EP.^  believes  that 
sufficient  non-ozone-depleting  foam 
blowing  agents  are  available  to  replace 
HCFC-22  and  -142b.  The  Agency  has 
listed  other  ozone-depleting  chemicals 
as  unacceptable  for  specific  uses  before 
the  production  phase-out  date  specified 


in  the  Montreal  Protocol  and  Clean  Air 
Act  (e.g.  HCFC-14lb  was  fisted 
unacceptable  as  a  cleaning  solvent  in 
the  original  1994  SNAP  rulemaking  (59 
FR  13044)). 

Does  EPA  Need  To  Be  Petitioned  in 
Order  To  List  a  Substitute  as 
Unacceptable?  ^ 

No.  EPA  has  the  authority  to  amend 
its  regulations  to  initiate  changes  to 
SNAP  determinations  independent  of 
any  petitions  or  notifications  received. 

What  if  Some  Alternatives  Are  Not 
Available  in  Time  for  Me  To  Meet  the 
2005  Deadline? 

Some  of  the  alternatives  in  the  SNAP 
foam  sector  were  only  recently  listed  as 
acceptable  (64  FR  65037).  One 
alternative,  HFC-245fa,  is  not  yet 
commercially  available  in  large 
quantities.  If  some  alternatives  prove  to 
be  technically  infeasible  or  do  not 
become  available  on  a  large  scale,  EPA 
has  the  ability  to  re-consider  the 
proposed  deadline. 

What  if  There  Is  a  Technical  Constraint 
That  Makes  It  Extremely  Difficult  for  Me 
To  Meet  the  SNAP  Requirements? 

You  may  be  able  to  continue  using 
HCFC-22  or  -142b  if  you  determine  that 
there  are  no  alternatives  that  can  replace 
them  in  your  specific  application.  In 
situations  where  companies  have  no 
technically  feasible  alternatives,  EPA 
may  extend  the  grandfathering  of 
HCFC-22  or  -142b  for  specific  users  or 
end-uses.  EPA  is  not  considering 
specific  extensions  at  this  time  because 
the  Agency  feels  that  the  grandfathering 
period  provides  everyone  sufficient  time 
to  further  develop  and  transition  to 
alternatives.  At  some  time  prior  to  the 
expiration  of  the  proposed 
grandfathering  period,  EPA  will 
consider  extending  the  grandfathering 
period  for  those  applications  where  the 
use  of  alternatives  is  infeasible. 

What  Criteria  Would  I  Need  To  Meet  in 
Order  for  EPA  To  Extend  the 
Grandfathering  Period? 

In  order  for  EPA  to  extend  the 
proposed  grandfathering  period,  the 
Agency  would  need  to  be  convinced 
that  no  technically  feasible  alternatives 
would  be  available.  Users  who  believed 
they  needed  to  use  HCFC-22  or  -142b 
past  January  1,  2005,  might  be  subject  to 
the  criteria  laid  out  in  40  CFR  82.180 
(b)(3).  EPA  might  also  require 
descriptions  of  the  following: 

(1)  The  process  or  product  in  .which 
HCFC-22  or  -142b  is  needed; 

(2)  Substitutes  examined  and  rejected: 

(3)  Reason  for  rejection;  and 
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(4)  Anticipated  date  other  substitutes 
will  be  available  and  projected  time  for 
switching  to  them. 

Although  the  user  is  not  required  to 
submit  all  of  the  dociunentation  to  EPA, 
the  Agency  may  request  some  of  this 
information  in  order  to  determine 
whether  continued  use  of  HCFC-141b, 
-22  or  -142b  is  warranted. 

Can  I  Comment  on  This  Proposed  Rule? 

Yes.  EPA  is  soliciting  comments  on 
this  proposal.  The  Agency  welcomes 
any  feedback  on  this  proposal  and  luges 
commenters  to  provide  data  in  support 
of  their  views.  EPA  also  requests  that 
commenters  be  as  specific  as  possible. 
For  example,  if  you  believe  that  in  a 
certain  end-use  there  are  no  alternatives 
to  HCFC-22  or  blends  thereof,  you 
should  provide  information  on  that 
particular  application  and  why  the 
available  alternatives  are  not  technically 
feasible.  Information  on  where  to  send 
comments  is  provided  at  the  beginning 
of  this  notice  under  ADDRESSES. 

IV.  Economic  Impact 

At  the  request  of  the  Office  of 
Management  and  Budget,  EPA  evaluated 
the  potential  cost  impacts  of  today's 
proposal.  EPA  considered  the 
implications  of  appliance 
manufactiu^rs'  obligations  to  comply 
with  the  Department  of  Energy's  (DOE) 
1997  Refrigerator  Efficiency  Standards. 
These  standards  require  energy 
consumption  of  refrigerators, 
refirigerator-freezers.  and  fi-eezers  to  be 
reduced  by  30%  by  July  2001. 
Specifically,  EPA  examined  the 
potential  costs  associated  with 
complying  with  the  DOE  standards 
while  meeting  EPA's  SNAP 
requirements.  EPA  believes  that  today's 
proposal  will  not  result  in  a  significant 
cost  to  appliance  manufacturers  or 
consiuners.  In  fact,  when  costs 
associated  with  manufacturing 
refrigerators  that  will  meet  DOE  energy 
efficiency  requirements  are  considered, 
EPA  estimates  that  use  of  non-HCFC 
foam  blowing  agents  can  result  in  cost 
savings. 

Based  in  part  on  confidential 
information  collected  from  chemical 
and  appliance  manufacturers  pertaining 
to  various  foam  blowing  agents  and 
their  thermal  insulation  value,  price, 
and  equipment  and  material 
requirements,  EPA  estimates  that  the 
cost  today  to  convert  to  zero-ODP 
blowing  agents  would  range  from 
approximately  $3  to  $10  for  a  mid-size 
refrigerator  (24  cubic  feet  with  a  retail 
price  of  approximately  $900). 
Accounting  for  the  fact  that  refrigerators 
will  have  to  be  re-designed  to  meet  the 
DOE  energy  efficiency  standards  when 


they  become  effective  in  July  2001  (e.g., 
reduced  motor  power  in  condenser  and/ 
or  evaporator  motor,  reduced  gasket 
heat  leak  rates,  increased  insulation, 
etc.),  and  because  different  blowing 
agents  provide  different  thermal 
insulation  values,  EPA  estimated  the 
cost  impacts  associated  with  different 
blowing  agents  after  the  DOE  standards 
become  effective,  assuming  today's 
proposal  becomes  a  final  rule.  For  a 
mid-size  refrigerator  (24  cubic  feet, 
approximately  $900  retail),  we  estimate 
the  impacts  of  this  proposal  would  be  a 
cost  sa'-ngs  ranging  between 
approx.,inately  $2.30  and  $3.40  per 
refrigerator,  which  in  aggregate,  would 
total  between  approximately  $23 
million  and  $34  million  per  year. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735;  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviroimient,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Piu^uant  to  the  terms  of  Executive 
Order  12866,  OMB  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Exeputive  Order  and  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state. 


local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule.  Section  204  requires  the  Agency  to 
develop  a  process  to  allow  elected  state, 
local,  and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
action  containing  a  significant  Federal 
intergovernmental  mandate.  Under 
section  205  of  the  Unfunded  Mandates 
Act,  the  Agency  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  is  prepared. 
The  Agency  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  EPA  estimates  that  this 
proposed  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  or  the  private  sector  of  less 
than  $100  million  in  any  one  year,  the 
Agency  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  selection  of  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
with  regard  to  small  governments. 
Finally,  because  this  NPRM  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials. 

C.  Regulator}'  Flexibility' 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice-and-comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  the  costs  uf  the  SNAP 
requirements  as  a  whole  are  expected  to 
be  minor.  There  are  numerous 
alternatives  available  and  some  users 
have  independently  begun  to  transition 
away  from  the  substances  listed  as 
unacceptable  because  of  the  HCFC 
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production  phase-out.  The  actions 
herein  may  well  provide  benefits  to 
businesses  who  have  transitioned  to  , 
HCFC  alternatives.  EPA  has  determined 
that  it  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
connection  with  this  proposal. 
Therefore.  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

D.  Paperviork  Reduction  Act 

EPA  has  determined  that  this 
proposed  rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
that  are  not  already  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  0MB  has  reviewed  and 
approved  two  Information  Collection 
Requests  (ICRs)  by  EPA  which  are 
described  in  the  March  18,  1994 
rulemaking  (59  FR  13044,  at  13121, 
13146-13147)  and  in  the  October  16, 
1996  rulemaking  (61  FR  54030.  at 
54038-54039).  These  ICRs  included  five 
types  of  respondent  reporting  and 
record-keeping  activities  pursuant  to 
SNAP  regulations:  submission  of  a 
SNAP  petition,  filing  a  SNAP/TSCA 
Addendum,  notification  for  test 
marketing  activity,  record-keeping  for 
substitutes  acceptable  subject  to 
narrowed  use  limits,  and  record-keeping 
for  small  volume  uses.  The  OMB 
Control  Numbers  are  2060-0226  and 
2060-0350. 

E.  Executive  Order  13045:  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks" 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  enviroimiental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children,  as  the 
exposure  limits  and  acceptability 


listings  in  this  proposed  rule  primarily 
apply  to  the  workplace. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrmient."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenmaents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  NPRM  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposal. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 


rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  because  this  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 
governmental  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  section  12(d),  Public  Law 
104-113,  requires  federal  agencies  and 
departments  to  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies, 
using  such  technical  standards  as  a 
means  to  carry  out  policy  objectives  or 
activities  determined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  volimtary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards.  This  proposed  rule  does 
not  mandate  the  use  of  any  technical 
standards;  accordingly,  the  NTTAA 
does  not  apply  to  this  proposal. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  [one  27,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  82  is  proposed  to 
be  amended  as  follows: 
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PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONF 

1.  ine  auinonty  citauon  lor  Part  82 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  Sec.  7414,  7601, 
7671-7671q. 


Subpan  G     Significant  New 

A'ternatives  Policy  Program 

2.  Subpart  G  is  amended  by  adding 
the  following  Appendix  J  to  read  as 
follows: 


Appendix  J  to  Subpart  Ct— Substitutes 

Suhie<  t  to  I  sp  Restru  tions  and 

L  na(  leptable  Substitutes  I  isled  m  the 

[FR  publication  date]  of  the  final  rule 


Foam  Blowing  Unacceptable  Substitutes 


End-use 

Substitute 

Decision 

Comments 

All  foam  end-uses 

HCFC-141b  and  blends  thereof 

HCFC-22,    HCFC-142b   and    blends 

thereof. 
HCFC-124  

Unacceptable 

Unacceptable 

Unacceptable 

Existing  HCFC-141b  users  are  grand- 
fathered until  January  1 ,  2005 

Existing  HCFC-22/-142b  users  are 
grandfathered  until  January  1 ,  2005. 

Alternatives  exist  with  lower  or  zero- 
ODP. 

All  foam  end-uses 

All  foam  end-uses 

[FR  Doc.  00-16966  Filed  7-10-00;  8;45  am] 


Sil'.iNG  "ODE  ^56u 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Serv'ce 
50  CFR  Pan  17 

RiN  10'3--AF32 

Endangered  and  Threatened  Wiidnfe 
and  Plants.  Reopening  of  Comme-n 
Period  and  Notice  of  Availability  o' 
Draft  Economic  Analysis  for  Proposed 
Critical  Habitat  Determinatior  'or  tne 
Coastal  California  Gnatcatcner 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period  and  notice  of 


availability  of  draft  economic  analysis; 
correction. 

SUMMARY:  This  dociunent  corrects  the 
electronic  mail  (e-mail)  address  listed  in 
a  dociunent  published  in  the  Federal 
Register  on  June  29,  2000,  regarding  the 
reopening  of  conunent  period  and 
notice  of  availability  of  draft  economic 
analysis  for  proposed  critical  habitat 
determination  for  the  coastal  California 
gnatcatcher.  This  clarification  provides 
the  correct  e-mail  address  for 
submission  of  electronic  comments  on 
the  proposed  critical  habitat 
determination  of  the  coastal  California 
gnatcatcher  and  the  draft  economic 
analysis  for  the  proposed  critical  habitat 
determination. 

FOR  FURTHER  INFORMA^iON  CONTACT: 
Douglas  Krofta,  760-431-9440. 


Correction 

In  the  document  announcing  the 
reopening  of  comment  period  and 
notice  of  availability  of  draft  economic 
analysis  for  proposed  critical  habitat 
determination  for  the  coastal  California 
gnatcatcher,  FR  00-16511,  beginning  on 
page  40073  in  the  issue  of  June  29,  2000, 
mfk*  ihf'  following  correction  in  the 
ADDRESSES  section.  On  page  40074  in 
the  1st  coliunn,  correct  the  e-mail 
address  from  "http://pacific.fws.gov/ 
crithab/cg"  to  "fwlcagn@fws.gov." 

Dated:  June  29.  2000. 
Michael  J.  Spear, 

Manager,  California/Nevada  Operations. 
[FR  Doc.  00-17566  Filed  7-10-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

summary:  U.S.  Agency  for  International 

Develfipmpnt  (USAID)  has  submitted 
the  fcillowing  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
bpst  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
(Kfi(  e  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 

SUPPLEMENTARY  INFORMATION: 

UMB  Sumber:  OMB  0412-0514. 

Form  Number:  N/A. 

Title:  Rules  and  Procedures 
Applicable  to  Commodity  Transactions. 

Type  of  Submission:  Renewal  of 
Information  Collection. 

Purpose:  USAID  finances  transactions 
under  Collection  Import  Programs  and 
needs  to  assure  that  the  transaction 
compiles  with  applicable  statutory  and 
regulator}'  requirements.  In  order  to 
assure  compliance  and  request  refund 
when  appropriate,  information  is 
required  from  host  country  importers, 
suppliers  receiving  from  host  country 
importers,  suppliers  receiving  USAID 
funds  and  banks  making  payments  for 
USAID, 

Annual  Reporting  Burden: 

Respondents:  308. 

Total  annual  responses:  1991. 

Total  annual  hours  requested:  869 
hours. 


Dated:  June  29,  2000. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services  Bureau  for 

Management. 

(FR  Doc.  00-17478  Filed  7-10-00;  8:45  am] 

BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA  Forest 

service 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council  is 
scheduled  to  meet  on  July  29,  2000  for 
a  field  visit  to  the  Opal  Creek  Scenic 
Recreation  Area.  The  field  visit  will 
provide  a  general  overview  of  the  area 
and  current  situation  related  to 
recreation  use  and  other  resource  issues 
The  tour  is  scheduled  to  begin  at  10 
a.m.,  and  will  conclude  at 
approximately  3  p.m.  The  tour  will 
begin  at  the  Oregon  Department  of 
Forestry  Office  at  22965  North  Fork 
Road  in  Mehema,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculttu'e  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Coimcil.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations,' 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 

The  public  comment  period  will 
begin  at  10  a.m.  and  the  field  tour  will 
depart  after  the  last  presentation.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  of  the  comment 
period.  Written  comments  may  be 
submitted  prior  to  the  July  29  meeting 


by  sending  them  to  Designated  Federal 
Official  Stephanie  Phillips  at  the 
address  given  below.  The  public  is 
welcome  to  attend  the  tour,  however, 
individuals  must  provide  their  own 
transportation  throughout  the  tour  and 
bring  a  lunch. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  July  3.  2000. 
Stephanie  Phillips, 

Detroit  District  Ranger. 

[FR  Doc.  00-17444  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Notice  of  Meeting 

AGENCY:  Architectxiral  and 
Transportation  Barriers  Compliance 


Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Architectiu-al  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  a 
public  hearing  and  its  regular  business 
meetings  to  take  place  in  Alexandria, 
Virginia  on  Monday,  Tuesday,  and 
Wednesday,  July  24-26,  2000,  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Monday,  July  24,  2000 

10:30  a.m.-5:00  p.m.    Committee  of  the 
Whole — Americans  with  Disabilities 
Act/ Architectural  Barriers  Act  Final  Rule 
(Closed  Meeting). 

Tuesday,  July  25,  2000 

9:00  a.m.-Noon  Committee  of  the  Whole — 
Americans  with  Disabilities  Act/ 
Architectural  Barriers  Act  Final  Rule 
(Closed  Meeting). 

1:30  p.m.-3:00  p.m.    Technical  Programs 
Committee. 

3:00  p.m. -4:00  p.m.    Planning  and  Budget 
Committee. 

4:00  p.m. -5:00  p.m.    Executive  Committee. 

Wednesday,  July  26,  2000 

1 :30  p.m.-3:30  p.m.    Committee  of  the 
Whole — Recreation  Final  Rule  (Closed 
Meeting). 
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1:30  p.m.-3:30  p.m.     Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Embassy  Suites  Alexandria,  1900 
Diagonal  Road.  Alexandria,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434,  ext.  114  (voice)  and  (202)  272- 
5449  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  Report 

•  Approval  of  the  Minutes  of  the 
March  15,  2000  Board  Meeting 

•  Executive  Committee  Report — 
Board  Meeting  Policy 

•  Planning  and  Budget  Committee 
Report — Fiscal  Year  2000  Spending  Plan 
and  Status  Report  on  Agency  Goals 

•  Technical  Programs  Committee 
Report — Status  Report  on  Projects 

Closed  Meeting 

•  Committee  of  the  Whole — 
Americans  with  Disabilities  Act/ 
Architectural  Barriers  Act  Final  Rule 

•  Committee  of  the  Whole — 
Recreation  Final  Rule 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 

Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  00-17502  Filed  7-10-O0;  8:45  am) 

BILUNG  CODE  81S0-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges. 
Robert  Chaegon  Kim;  Order  Denying 
Export  Privileges 

In  the  Matter  of:  Robert  Chaegon  Kim 
currently  incarcerated  at:  Allenwood  Federal 
Correctional  Institution,  Inmate  Number: 
49756-083,  Low  Security,  P.O.  Box  1500, 
White  Deer,  Pennsylvania  17887  and  with  an 
address  at:  20765  BanJc  Way,  Sterling, 
Virginia  20165. 

On  July  11,  1997,  following  a  plea  of 
guilty  to  one  coimt  of  an  Indictment, 
Robert  Chaegon  Kim  (Kim)  was 
convicted  in  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia 
of  violating  Section  793(b)  and  (g)  of  the 
Espionage  Act  (currently  codified  at  18 
U.S.C.A.  §§  792-799  (1976  &  Supp. 
2000)).  Kim  was  convicted  of  conspiring 
to  gather  national  defense  information 
with  the  intent  that  the  information  be 


used  to  the  advantage  of  a  foreign 
nation.  South  Korea. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
§§2401-2420  (1991  &  Supp.  2000))  (the 
Act),i  provides  that,  at  the  discretion  of 
the  Secretary  of  Commerce,^  no  person 
convicted  of  violating  Section  793  of  the 
Espionage  Act,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuemt  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774  (1999), 
as  amended  (65  FR  14862,  March  20, 
2000))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Piu-suant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  Section  793  of  the 
Espionage  Act,  the  Director,  Office  of 
Exporter  Services,  in  consultation  with 
the  Director,  Office  of  Export 
Enforcement,  shall  determine  whether 
to  deny  that  person's  export  privileges 
for  a  period  of  up  to  10  years  from  the 
date  of  conviction  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Kim's 
conviction  for  violating  Section  793(b) 
and  (g)  of  the  Espionage  Act,  and  after 
providing  notice  and  an  opportunity  for 
Kim  to  make  a  written  submission  to  the 
Bureau  of  Export  Administration  before 
issuing  an  Order  denying  his  export 
privileges,  as  provided  in  Section 
766.25  of  the  Regulations,  I,  following 
consultations  with  the- Director,  Office 
of  Export  Enforcement,  have  decided  to 
deny  Kim's  export  privileges  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
July  11,  2007.  I  have  also  decided  to 
revoke  all  license  issued  piusuant  to  the 


'The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (3  CFR,  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15,  1995 
(3  CFR.  1995  Comp.  501  (1996)).  August  14,  1996 
(3  CFR,  1996  Comp.  298  (1997)),  August  13,  1997 
(3  CFR,  1997  Comp.  306  (1998)),  August  13,  1998 
(3  CFR,  1998  Comp.  294  (1999))  and  August  10, 
1999  (3  CFR,  1999  Comp.  302  (2000)),  continued 
the  Export  Administration  Regulations  in  effect 
under  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.A.  §§  1701-1706  (1991  & 
Supp.  2000)). 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Exporter  Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act. 


Act  in  which  Kim  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby  Ordered. 

I.  Until  July  11,  2007,  Robert  Chaegon 
Kim,  currently  incarcgj-ated  at: 
Allenwood  Federal  Correctional 
Institution,  Inmate  Number:  49756-083, 
Low  Security,  P.O.  Box  1500,  White 
Deer,  Pennsylvania  17887,  and  with  an 
address  at:  20765  Bank  Way,  Sterling, 
Virginia  20165,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  Untied  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may,  dfrectly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  wrill  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  form  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 
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E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  firom  the  United 
States.  For  purposes  of  this  paragraph, 
spfvicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportimity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Kim  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

rv.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  1 1 , 
2007. 

VI.  In  accordance  with  Part  756  of  the 
Regulations.  Kim  may  file  an  appeal 
from  this  Order  with  the  Under 
Secretary  for  Export  Administration. 
The  appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
comply  with  the  provisions  of  Part  756 
of  the  Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  Kim.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  June  27,  2000. 
Eileen  M.  Albanese, 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  00-17476  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  351(M}T-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  45-99] 

Foreign-Trade  Zone  27 — Boston,  MA; 
Application  for  Subzone  Status.  J. 
Baker,  Inc.  (Distribution  of  Apparel, 
Footwear  and  Accessories),  Canton, 
MA;  Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Massachusetts  Port 
Authority,  grantee  of  FTZ  27,  requesting 
authority  for  special-purpose  subzone 
status  for  the  apparel,  footwear  and 


accessories  distribution  facihty  of  J. 
Baker,  Inc.  (J.  Baker),  has  been  amended 
to  include  an  additional  site  at  120 
Shawmut  Road  (67,200  sq.  ft.).  Canton, 
Massachusetts. 

The  application  otherwise  remains 
unchanged. 

The  comment  period  is  reopened  to 
August  10,  2000. 

Dated:  June  29,  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-17388  Filed  7-10-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[(A-427-801)  (A-428-801)  (A-475-801)  (A- 
58a-a04)  ( A-559-801 )  (A-41 2-801 )  (A-570- 

601)1 

Continuation  of  Antidumping  Duty 
Orders:  Certain  Bearings  From  France, 
Germany,  Italy.  Japan.  Singapore  the 
United  Kingdom,  and  the  People  s 
Republic  of  Chir\a 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  Orders:  Certain 
Bearings  fi-om  France,  Germany,  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  People's  Rejmblic  of  China. 

SUMMARY:  On  November  4,  1999  (with 
respect  to  France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom) 
and  on  April  3,  2000  (with  respect  to  the 
People's  Republic  of  China  ("PRC")), 
the  Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  certain  bearings  from  France, 
Germany,  Italy,  Japan,  Singapore,  the 
United  Kingdom,  and  the  PRC  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  (64  FR  60321, 
60309.  60291, 60275,  60287, 60326, and 
65  FR  11550,  respectively).  On  June  28. 
2000,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  these 
antidumping  duty  orders  on  certain 
bearings  fi-om  France,  Germany.  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  PRC  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injiuy  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  39925).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  notice  of  the  continuation 


of  antidimiping  duty  orders  on  certain 
bearings  from  France,  Germany,  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  PRC. 

EFFECTIVE  DATE:  July  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  James  Maeder,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW, 
Washington,  DC  20230:  telephone:  (202) 
482-1698  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  15727 
and  64  FR  15783,  respectively)  of  the 
antidumping  duty  orders  on  certain 
bearings  from  France,  Germany,  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  PRC.  pursuant  to  section  751(c) 
of  the  Act.  As  a  result  of  its  reviews,  the 
Department  found  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  lead  to  continuation  or  recurrence 
of  dumping  and  notified  the 
Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the  orders 
to  be  revoked.  ^ 

On  June  28.  2000.  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidimiping  duty  orders  on  certain 
bearings  from  France,  Germany,  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  PRC  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see.  Certain  Bearings  From  China, 
France.  Germany,  Hungary,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  and  the 
United  Kingdom,  65  FR  39925  {June  28, 
2000)  and  USITC  Publication  3309. 
Investigations  Nos.  AA1921-143.  731- 
TA-341,  731-TA-343-345,  731-TA- 
391-397,  and  731-TA-399  (Review) 
(June  2000)). 


'  See  Final  Results  of  Expedited  Sunset  Reviews: 
Antifriction  Bearings  From  France,  64  FR  60321 
(Novemtjer  4.  19991;  Final  Results  of  Expedited 
Sunset  Reviews:  Antifriction  Bearings  From 
Gennany.  64  FR  60309  (November  4.  1999);  Final 
Results  of  Expedited  Sunset  Review:  Cylindrical 
Roller  Bearings  From  Italy,  64  FR  60291  (November 
4.  1999);  Final  Results  of  Expedited  Sunset 
Reviews:  Antifriction  Bearings  From  Japan,  64  FR 
60275  (November  4,  1999):  Final  Results  of 
Expedited  Sunset  Review:  Ball  Bearings  From 
Singapore,  64  FR  60287  (November  4,  1999);  Final 
Results  of  Expedited  Sunset  Reviews:  Antifriction 
Bearings  From  the  United  Kingdom.  64  FR  60326 
(November  4,  1999);  and  Tapered  Roller  Bearings 
From  the  People's  Republic  of  China;  Final  Results 
of  Full  Sunset  Review,  65  FR  11550  (March  3. 
2000). 
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Scope 

Ball  Bearings  and  Parts  Thereof  ("BBs") 

These  products  include  all 
antifriction  bearings  ("AFBs")  that 
employ  balls  as  the  roller  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof.  Imports  of  these 
products  are  classifred  under  the 
following  Harmonized  Tariff  Schedule 
("HTS")  subheadings:  3926.90.45, 
4016.93.00,  4016.93.10,  4016.93.50, 
6909.19.5010,  8431.20.00,  8431.39.0010, 
8482.10.10,  8482.10.50.  8482.80.00, 
8482.91.00,  8482.99.05,  8482.99.35, 
8482.99.2580,  8482.99.6595,  8483.20.40, 
8483.20.80,  8483.50.8040,  8483.50.90. 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.60.80, 
8708.70.6060,  8708.70.8050.  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75, 
8708.99.06.  8708.99.31,  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  ("SPBs") 

These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element  and  include 
spherical  plain  rod  ends.  Imports  of 
these  products  are  classified  under  the 
following  HTS  subheadings:  3926.90.45, 
4016.93.00,  4016.93.00,  4016.93.10, 
4016.93.50,  6909.50,10,  8483.30.80, 
8483.90.30,  8485.90.00,  8708.93.5000, 
8708.99.50,  8803.10.00,  8803.10.00, 
8803.20.00.  8803.30.00.  and  8803.90.90. 

The  Department  notes  that  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive.  Furthermore, 
we  note  that  the  size  or  precision  grade 
of  a  bearing  does  not  influence  whether 
the  bearing  is  covered  by  the  orders. 
These  orders  cover  all  the  subject 
bearings  and  parts  thereof  (irmer  race, 
outer  race.  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with 
certain  limitations.  With  regard  to 
finished  parts,  all  such  parts  are 
included  in  the  scope  of  these  orders. 
For  unfinished  parts,  such  parts  are 
included  if  (1)  they  have  been  heat- 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 


bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scopes  of 
these  orders. 2 

Tapered  Roller  Bearings  and  Parts 
Thereof  ("TRBs") 

The  merchandise  covered  by  this 
antidumping  duty  order  (52  FR  22667, 
Jime  15,  1987)  includes  TRBs  and  parts 
thereof,  finished  and  imfinished,  from 
the  PRC;  flange,  take  up  cartridge,  and 
hanger  units  incorporating  tapered 
roller  bearings;  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  The  subject 
merchandise  was  originally  classified 
imder  item  numbers  680.30,  680.39. 
681.10.  692.32  of  the  Tariff  Schedules  of 
the  United  States  Annotated 
("TSUSA");  currently,  according  to  the 
U.S.  Customs  Service,  they  are 
classifiable  under  item  numbers 
8482.20.00.10.  8482.20.00.20. 
8482.20.00.30,  8482.20.00.40, 
8482.20.00.50,  8482.20.00.60, 
8482.20.00.70,  8482.20.00.80, 
8482.91.00.50,  8482.99.15.00, 
8482.99.15.40,  8482.99.15.80, 
8483.20.40.80.  8483.20.80.80, 
8483.30.80.20.  8708.99.80.15  and 
8708.99.80.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS") 

Although  the  above  HTS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

In  the  ninth  administrative  review  (62 
FR  61276.  61289,  November  17,  1997). 
the  Department  clarified  the  scope  of 
the  order  when  it  added  two  additional 
HTS  numbers  (8708.99.90.15  and 
8708.99.80.80)  applicable  to  imports  of 
the  subject  merchandise  which 
previously  had  not  been  identified  in 
the  order.  The  above  HTS  numbers 
correspond  to  subject  merchandise 
previously  classified  under  TSUSA  item 
number  692.32  in  the  original 
antidumping  order. 

We  note  that  scope  rulings  are  made 
on  an  order-wide  basis. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 


and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  orders  on  certain 
bearings  from  France.  Germany,  Italy, 
Japan,  Singapore,  the  United  Kingdom, 
and  the  PRC.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
continue  to  collect  antidumping  and 
countervailing  duty  deposits  at  the  rates 
in  effect  at  the  time  of  entry  for  all 
imports  of  subject  merchandise.  The 
effective  date  of  continuation  of  these 
orders  will  be  the  date  of  publication  in 
the  Federal  Register  of  this  Notice  of 
Continuation.  Pursuant  to  section 
751(c)(2)  and  751  (c)(6)  of  the  Act,  the 
Department  intends  to  initiate  the  next 
five-year  review  of  these  orders  not  later 
than  June  2005. 

Dated:  July  3,  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 


'  There  have  been  a  number  of  clarifications  to 
the  scopes  of  these  orders.  For  a  complete  listing, 
see  Appendix  A. 


Appendix  A 

The  following  includes  clarifications  to  the 
scopes  of  the  Department's  various 
antidumping  duty  orders  on  antifriction 
bearings. 

Scope  Determinations  Made  in  the  Final 
Determinations  of  Sales  at  Less  Than  Fair 
Value;  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts  Thereof 
From  the  Federal  Republic  of  Germany,  54 
FR  19006,  19019  (May  3,  1989): 

Products  Covered 

— Rod  end  bearings  and  parts  thereof 

— AFBs  used  in  aviation  applications 

— Aerospace  engine  bearings 

— Split  cylindrical  roller  bearings 

— Wheel  hub  units 

— Slewing  rings  and  slewing  bearings 
(slewing  rings  and  slewing  bearings  were 
subsequently  excluded  by  the  International 
Trade  Commission's  negative  injury 
determination.  (See  International  Trade 
Commission:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  France,  Italy,  Japan,  Romania, 
Singapore,  Sweden.  Thailand  and  the 
United  Kingdom,  54  FR  21488  (May  18, 
1989)) 

— Wave  generator  bearings 

— Bearings  (including  mounted  or  housed 
units  and  flanged  or  enhanced  bearings) 
ultimately  utilized  in  textile  machinery 

Products  Excluded 

— Plain  bearings  other  than  spherical  plain 

bearings 
— Airframe  components  unrelated  to  the 

reduction  of  friction 
— Linear  motion  devices 
— Split  pillow  block  housings 
— Nuts,  bolts,  and  sleeves  that  are  not 

integral  parts  of  a  bearing  or  attached  to  a 

bearing  under  review 
— Thermoplastic  bearings 
— Stainless  steel  hollow  balls 
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— Textile  machinery  components  that  are 
substantially  advanced  in  function(s)  or 
value 

— Wheel  hub  units  imported  as  part  of  front 
and  rear  axle  assemblies;  wheel  hub  units 
that  include  tapered  roller  bearings;  and 
clutch  release  bearings  that  are  already 
assembled  as  parts  of  transmissions 

Scope  Rulings  Completed  Between  April  1, 
1990,  and  lune  30,  1990.  (See  Scope  Rulings, 
55  FR  42750  (October  23,  1990)) 

Products  Excluded 

— Antifriction  bearings,  including  integral 
shaft  ball  bearings,  used  in  textile 
machinery  and  imported  with  attachments 
and  augmentations  sufiRcient  to  advance 
their  function  beyond  load-bearing/ 
friction-reducing  capability 
Scope  Rulings  Completed  Between  July  1, 

1990,  and  September  30,  1990.  (See  Scope 
Rulings,  55  FR  43020  (October  25,  1990)) 

Products  Covered 

— Rod  ends 

— Clutch  release  bearings 

— Ball  bearings  used  in  the  manufacture  of 

helicopters 
— Ball  bearings  used  in  the  manufacture  of 

disk  drives 

Scope  Rulings  Published  in  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof;  Final  Results  of 
Antidumping  Administrative  Review  (AFBs 
I),  56  FR  31692,  31696  (July  11,  1991) 

Products  Covered 

— Load  rollers  and  thrust  rollers,  also  called 

mast  guide  bearings 
— Conveyor  system  trolley  wheels  and  chain 

wheels 

Scope  Rulings  Completed  Between  April  1 , 

1991,  and  June  30,  1991  (See  Notice  of  Scope 
Rulings,  56  FR  36774  (August  1,  1991)) 

Products  Excluded 

— Textile  machinery  components  including 
false  twist  spindles,  belt  guide  rollers, 
separator  rollers,  damping  units,  rotor 
units,  and  tension  pulleys 
Scope  Rulings  Completed  Between  July  1, 
1991,  and  September  30,  1991  (See  Scope 
Rulings,  56  FR  57320  (November  8,  1991)): 

Products  Covered 

— Snap  rings  and  wire  races 

— Bearings  imported  as  spare  parts 

— Custom-made  specialty  bearings 

Products  Excluded 

— Certain  rotor  assembly  textile  machinery 

components 
— Linear  motion  bearings 

Scope  Rulings  Completed  Between  October 
1, 1991,  and  December  31,  1991  (See  Notice 
of  Scope  Rulings,  57  FR  4597  (February  6, 
1992)) 

Products  Covered 

— Chain  sheaves  (forklift  truck  mast 

components) 
— Loose  boss  rollers  used  in  textile  drafting 

machinery,  also  called  top  rollers 
— Certain  engine  main  shaft  pilot  bearings 

and  engine  crank  shaft  bearings 


Scope  Rulings  Completed  Between  January 

1. 1992,  and  March  31,  1992  (See  Scope 
Rulings,  57  FR  19602  (May  7, 1992)) 

Products  Covered 

— Ceramic  bearings 
— Roller  turn  rollers 

— Clutch  release  systems  that  contain  rolling 
elements 

Products  Excluded 

— Clutch  release  systems  that  do  not  contain 

rolling  elements 
— Chrome  steel  balls  for  use  as  check  valves 

in  hydraulic  valve  systems 

Scope  Rulings  Completed  Between  April  1, 
1992,  and  June  30,  1992  (See  Scope  Rulings, 

57  FR  32973  (July  24,  1992)) 

Products  Excluded 

— Finished,  semiground  stainless  steel  balls 
— Stainless  steel  balls  for  non-bearing  use  (in 

an  optical  polishing  process) 

Scope  Rulings  Completed  Between  July  1, 

1992,  and  September  30, 1992  (See  Scope 
Rulings,  57  FR  57420  (December  4, 1992)) 

Products  Covered 

— Certain  flexible  roller  bearings  whose 
component  rollers  have  a  length-to- 
diameter  ratio  of  less  than  4:1 

—Model  15BM2110  bearings 

Products  Excluded 

— Certain  textile  machinery  components 

Scope  Rulings  Completed  Between  October 
1,  1992,  and  December  31,  1992  (See  Scope 
Rulings,  58  FR  11209  (February  24, 1993)) 

Products  Covered 

— Certain  cylindrical  bearings  with  a  length- 
to-diameter  ratio  of  less  than  4:1 

Products  Excluded 

— Certain  cartridge  assemblies  comprised  of 
a  machine  shaft,  a  machined  housing  and 
two  standard  bearings 
Scope  Rulings  Completed  Between  January 
1,  1993,  and  March  31,  1993  (See  Scope 
Rulings,  58  FR  27542  (May  10.  1993)) 

Products  Covered 

— Certain  cylindrical  bearings  with  a  length- 
to-diameter  ratio  of  less  than  4:1 
Scope  Rulings  Completed  Between  April  1 . 

1993,  and  June  30, 1993  (See  Scope  Rulings 

58  FR  47124  (September  7,  1993)) 

Products  Covered 

— Certain  series  of  INA  bearings 

Products  Excluded 

— S  AR  series  of  ball  bearings 

— Certain  eccentric  locking  collars  that  are 

part  of  housed  bearing  units 

Scope  Rulings  Completed  Between  October 

1. 1993,  and  December  31,  1993  (See  Scope 
Rulings,  59  FR  8910  (February  24. 1994)) 

Products  Excluded 

— Certain  textile  machinery  components 

Scope  Rulings  Completed  Between  January 
1,  1994,  and  March  31.  1994 

Products  Excluded 

— Certain  textile  machinery  components 


Scope  Rulings  Completed  Between  October 
1, 1994  and  December  31,  1994  (See  Scope 
Rulings,  60  FR  12196  (March  6.  1995)) 

Products  Excluded 

— Rotek  and  Kaydon — Rotek  bearings, 
models  M4  and  L6,  are  slewing  rings 
outside  the  scope  of  the  order. 

Scope  Rulings  Completed  Between  April  1, 

1995  and  June  30, 1995  (See  Scope  Rulings, 

60  FR  36782  (July  18,  1995)) 

Products  Covered 

— Consolidated  Saw  Mill  International 

(CSMI)  Inc. — Cambio  bearings  contained  in 
CSMI's  sawmill  debarker  are  within  the 
scope  of  the  order. 

— Nakanishi  Manufacturing  Corp. — 
Nakanishi's  stamped  steel  washer  with  a 
zinc  phosphate  and  adhesive  coating  used 
in  the  manufacture  of  a  ball  bearing  is 
within  the  scope  of  the  order. 

Scope  Rulings  Completed  Between  January 
1,  1996  and  March  31,  1996  (See  Scope 
Rulings,  61  FR  18381  (April  25,  1996)) 

Products  Covered 

— Marquardt  Switches — Medium  carbon  steel 
balls  imported  by  Marquardt  are  outside 
the  scope  of  the  order. 

Scope  Rulings  Completed  Between  April  1, 

1996  and  June  30, 1996  (See  Scope  Rulings, 

61  FR  40194  (August  1,  1996)) 

Products  Excluded 

— Dana  Corporation — Automotive 
component,  known  variously  as  a  center 
bracket  assembly,  center  bearings 
assembly,  support  bracket,  or  shaft  support 
bearing,  is  outside  the  scope  of  the  order. 

— Rockwell  International  Corporation — 
Automotive  component,  known  variously 
as  a  cushion  suspension  unit,  cushion 
assembly  unit,  or  center  bearing  assembly, 
is  outside  the  scope  of  the  order. 

— Enkotec  Company,  Inc. — "Main  bearings" 
imported  for  incorporation  into  Enkotec 
Rotary  Nail  Machines  are  slewing  rings 
and,  therefore,  are  outside  the  scope  of  the 
order. 

[FR  Doc.  00-17387  Filed  7-10-00;  8:45  am] 
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summary:  On  November  4,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 


as  amended  ("the  Act"),  determined 
that  revocation  of  the  following 
antidumping  duty  orders  on  certain 
bearings  from  Hungary,  Japan.  Romania, 


Sweden,  France,  Germany,  Italy,  and  the 
United  Kingdom  would  be  likely  to  lead 
to  continuation  or  recurrence  of 
dumping: 


Product 


Tapered  roller  bearings 

Tapered  roller  bearings  (4  Inches  and  under) 

Tapered  roller  bearings  (Over  4  inches) 

Tapered  roller  bearings 

Ball  bearings  

Ball  bearings  

Cylindrical  roller  bearings 

Cylindrical  roller  beanngs 

Cylindrical  roller  bearings 

Cylindrical  roller  bearings 

Cylindrical  roller  bearings 

Cylindrical  roller  bearings 

Spherical  plain  bearings 

Spherical  plain  bearings 


Country 


Hungary  . 
Japan  .... 
Japan  .... 
Romania 
Romania 
Sweden  . 
France  .... 
Germany 

Italy 

Japan  

Sweden  .. 


United  Kingdom 

Germany  

Japan  


ITA  case  no. 


A-437-601 
A-588-054 
A-588-604 
A-485-602 
A^8&-801 
A-40 1-801 
A-427-801 
A-428-801 
A-475-801 
A-588-804 
A^0 1-801 
A^12-801 
A^28-801 
A-588-804 


FRcite 


64  PR 

64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 
64  PR 


60272 

60317 
60266 
60269 
60313 
60282 
60321 
60309 
60291 
60275 
60321 
60326 
60309 
60275 


On  June  28.  2000,  the  International 
Trade  Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the  above 
antidumping  duty  orders  on  certain 
bearings  from  Hungary,  Japan,  Romania, 
Sweden,  France,  Germany,  Italy,  and  the 
United  Kingdom  would  not  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (65  FR  39925). 
Therefore,  pursuant  to  19  CFR 
351.222(i)(l),  the  Department  is 
publishing  notice  of  the  revocation  of 
the  antidumping  duty  orders  on  certain 
bearings  from  Hungary,  Japan,  Romania, 
Sweden,  France,  Germany,  Italy,  and  the 
United  Kingdom. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
kdihr}  n  B.  McCorraick  or  James 
Maeder,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
3330,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

CJn  .\pril  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  15727 
and  64  FR  15783,  respectively)  of  the 
antidumping  duty  orders  on  certain 
bearings  from  Hungary,  Japan,  Romania, 
Sweden,  France,  Germany,  Italy,  and  the 
United  Kingdom.  As  a  result  of  its 
reviews,  the  Department  found  that 
revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dumping,  and  notified 
the  Commission  of  the  magnitude  of  the 


margins  were  the  orders  revoked.  [See 
list  below.) 

On  June  28,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  certain 
bearings  from  Hungary,  Japan,  Romania, 
Sweden,  France,  Germany,  Italy,  and  the 
United  Kingdom  would  not  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injxuy  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (see  Certain  Bearings 
form  China,  France.  Germany,  Hungary, 
Italy,  Japan,  Romania,  Singapore, 
Sweden,  and  the  United  Kingdom,  65 
FR  39925,  and  USITC  Publication  3309 
(Jime  2000),  Investigation  Nos.  AA- 
1921-143,  731-TA-341,  731-TA-343- 
345,  731-TA-391-397,  and  731-TA- 
399  (Review)). 

Scope  of  the  Orders 

These  orders  cover  shipments  of 
certain  bearings  from  Hungary,  Japan, 
Romania,  Sweden,  France,  Germany, 
Italy,  and  the  United  Kingdom  as 
described  in  the  Appendix. 

Determination 

As  a  result  of  the  determinations  by 
the  Commission  that  revocation  of  the 
antidumping  duty  orders  would  not  be 
likely  to  lead  to  continuation  or 
reciurence  of  dxunping  and  material 
injury  to  an  industry  in  the  United 
States,  piu'suant  to  section  751(d)(2)  of 
the  Act,  the  Department  hereby  orders 
the  revocation  of  the  antidumping  duty 
orders  on  certain  bearings  from 
Hungary,  Japan,  Romania,  Sweden, 
France,  Germany,  Italy,  and  the  United 
Kingdom.  The  Department  will  instruct 
the  Customs  Service  to  discontinue 
suspension  of  liquidation  and  collection 


of  cash  deposits  on  entries  of  subject 
merchandise  entered  or  withdrawn  from 
warehouse  on  or  after  January  1 ,  2000 
(the  effective  date).  The  Department  will 
complete  any  pending  administrative 
reviews  of  these  orders  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  July  5,  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
A  dm  inistration . 

Appendix 

A.  Description  of  the  Merchandise 
1.  Tapered  Roller  Bearings  ("TRBs") 

a.  Hungary:  The  products  subject  to  this 
order  are  shipments  of  TRBs  and  parts 
thereof,  finished  and  unfinished,  from 
Hungary.  This  merchandise  is  currently 
classifiable  under  the  following  item 
numbers  of  the  Harmonized  Tariff  Schedule 
("HTS")  of  the  United  States:  8482.00.10, 
8482.20.00,8482.20.00.30,  8482.20.00.40, 
8482.20.00.50,  8482.20.00.60,  8482.20.00.70, 
8482.20.00.80.  8483.20.40.80,  8483.20.80.80, 
8483.30.80.20,  8482.91.00.50,  8482.99.15.00, 
8482.99.15.40,  8482.99.15.80,  8708.99.80.15, 
and  8708.99.80.80.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description  remains 
dispositive. 

b.  Japan  (four  inches  or  less):  Imports 
covered  by  the  A-588-054  findings  are  sales 
or  entries  of  TRBs,  four  inches  or  less  in 
outside  diameter  when  assembled,  including 
inner  race  or  cone  assemblies  and  outer  races 
or  cups,  sold  either  as  a  unit  or  separately. 
This  merchandise  is  classified  under  HTS 
numbers  8482.20.00  and  8482.99.30. 
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60272 
60317 
60266 
60269 
60313 
60282 
60321 
60309 
60291 
60275 
60321 
60326 
60309 
60275 


The  HTS  item  numbers  listed  above  are 
provided  for  convenience  and  customs 
purposes.  The  written  descriptions  remain 
dispositive. 

c.  Japan  (over  four  inches):  Imports 
covered  by  the  A-588-604  order  include 
TRBs  and  parts  thereof,  finished  and 
unfinished,  which  are  flange,  take-up 
cartridge,  and  hanger  units  incorporating 
TRBs,  and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered  rollers, 
with  or  without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the  A- 
588-054  findings  are  not  included  within  the 
scope  of  this  order,  except  for  those 
manufactured  by  NTN  Corporation.  This 
merchandise  is  currently  classifiable  under 
HTS  item  numbers  8482.99.30.  8483.20.40, 
8482.20.20,  8483.20.80,  8482.91.00, 
8483.30.80,  8483.90.20,  8483.90.30,  and 
8483.90.60.  In  addition,  in  accordance  with 
our  February  2, 1995,  final  scope 
determination  regarding  Koyo  Seiko's  rough 
forgings,  Koyo's  rough  forgings  are  also 
included  within  the  scope  of  this  order.  The 
HTS  item  numbers  listed  above  for  the  A- 
588-604  order  are  provided  for  convenience 
and  customs  purposes.  The  written 
descriptions  remain  dispositive. 

d.  Romania:  The  products  subject  to  this 
order  are  TRBs,  including  flange,  take-up 
cartridge,  and  hanger  units  incorporating 
tapered  roller  bearings,  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or  without 
spindles,  whether  or  not  for  automotive  use. 
This  merchandise  is  currently  classifiable 
imder  HTS  item  numbers  8482.20.00.10, 
8482.20.00.20.  8482.20.00.30,  8482.20.00.50, 
8482.20.00.60,  8482.20.00.70,  8482.20.00.80, 
8482.91.00.50,  8482.99.15.00,  8482.99.15.40, 
8482.99.15.80,  8483.20.40.80,  8483.20.80.80, 
8483.30.80.20,  8708.99.80.15,  and 
8708.99.80.80. 

2.  Antifriction  Bearings  ("AFBs") 

The  AFBs  (other  than  TRBs)  covered  by 
these  orders,  mounted  or  unmounted,  and 
pauls  thereof,  constitute  the  following  three 
types  of  subject  merchandise: 

a.  Ball  Bearings  and  Parts  Thereof:  These 
products  include  all  AFBs  that  employ  balls 
as  the  roller  element.  Imports  of  these 
products  are  classified  under  the  following 
categories;  antifriction  balls,  ball  bearings 
with  integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof,  and 
housed  or  mounted  ball  bearing  units  and 
parts  thereof  Imports  of  these  products  are 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
3926.90.45,  4016.93.00,  4016.93.10, 
4016.93.50,  6909.19.5010.  8431.20.00, 
8431.39.0010,  8482.10.10,  8482.10.50, 
8482.80.00.  8482.91.00, 
8482.99.05,8482.99.35,8482.99.2580, 


8482.99.6595,  8483.20.40,  8483.20.80, 
8483.50.8040.  8483.50.90,  8483.90.20, 

8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000,  8708.93.75,  8708.99.06, 

8708.99.31,  8708.99.4960,  8708.99.50, 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

b.  Cylindrical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  AFBs  that  employ 
cylindrical  rollers  as  the  rolling  element. 
Imports  of  these  products  are  classified  under 
the  following  categories:  antifriction  rollers, 
all  cylindrical  roller  beeirings  (including  split 
cylindrical  roller  bearings)  and  parts  thereof, 
housed  or  mounted  cylindrical  roller  units 
and  parts  thereof. 

Imports  of  these  products  are  classified 
under  the  following  HTS  subheadings: 
3926.90.45,  4016.93.00,  4016.93.10, 
4016.93.50,  6909.19.5010,  8431.20.00, 
8431.39.0010,  8482.40.00,  8482.50.00, 
8482.80.00,  8482.91.00,  8482.99.25, 
8482.99.35,  8482.99.6530,  8482.99.6560, 
8482.99.70,  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.90.20,  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50, 
8708.93.5000,  8708.99.4000.  8708.99.4960, 
8708.99.50,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

c.  Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain  bearings 
that  employ  a  spherically  shaped  sliding 
element  and  include  spherical  plain  rod 
ends.  Imports  of  these  products  are  classified 
under  the  following  HTS  subheadings: 
3926.90.45,  4016.93.00,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.50,10, 
,8483.30.80,  8483.90.30,  8485.90.00, 
8708.93.5000,  8708.99.50,  8803.10.00, 
8803.10.00,  8803.20.00,  8803.30.00,  and 
8803.90.90.  The  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Size  or  precision  grade  of  a  bearing  does 
not  influence  whether  the  bearing  is  covered 
by  the  AFB  orders.  These  orders  cover  all  the 
subject  bearings  and  parts  thereof  (inner  race, 
outer  race,  cage,  rollers,  balls,  seals,  shields, 
etc.)  outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such  parts 
are  included  in  the  scope  of  these  orders.  For 
unfinished  parts,  such  parts  are  included  if 
(1)  they  have  been  heat-treated,  or  (2)  heat 
treatment  is  not  required  to  be  performed  on 
the  part.  Thus,  the  only  unfinished  parts  that 
are  not  covered  by  these  orders  are  those  that 
will  be  subject  to  heat  treatment  after 
importation. 


The  ultimate  application  of  a  bearing  also 
does  not  influence  whether  the  bearing  is 
covered  by  the  orders.  Bearings  designed  for 
highly  specialized  applications  are  not 
excluded.  Any  of  the  subject  bearings, 
regardless  of  whether  they  may  ultimately  be 
utilized  in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scopes  of  these 
orders. 

B.  Scope  Determinations 

The  Department  has  issued  numerous 
clarifications  of  the  scope  of  the  AFB  orders. 
Interested  parties  can  access  all  scope 
determinations  for  individual  countries  on 
the  Web  at  www.ita.gov/sunset/ss.home.htm. 
[FR  Doc.  00-17513  Filed  7-10-00;  8:45  am] 
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DFPARTMENT  OF  COMMERCE 
Intef^naTionai  "-aap  A.Tmlnistration 

[A-821-811] 

Notice  of  Final  Determination  of  Sates 

at  Less  Than  Fair  Value    Sohd  Fe'liiizef 
Grade  Ammonium  Nitrate  "^^orr'  the 
Russian  Federation 

AGENCY:  impurt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
determines  that  solid  fertilizer  grade 
ammonium  nitrate  from  the  Russian 
Federation  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  The  estimated  dumping  margins 
are  shown  in  the  Continuation  of 
Suspension  of  Liquidation  section  of 
this  notice.  On  May  19,  2000,  the 
Department  signed  a  suspension 
agreement  with  the  Ministry  of  Trade  of 
the  Russian  Federation  ("the 
Agreement").  However,  pursuant  to  a 
request  from  the  Petitioner,  we  have 
continued  and  completed  the 
investigation. 

EFFECTIVE  DATE:  July  11.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Rick  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4243  or  (202)  482- 
3818,  respectively. 
SUPPLEMENTARY  INFORMATION: 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
.  the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roxmd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1999). 

Case  History 

Since  the  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Solid 
Fertilizer  Grade  Anunonium  Nitrate 
from  the  Russian  Federation,  65  FR 
1139  (January  7.  2000)  {"Preliminary 
Determination"),  the  following  events 
have  occurred:  on  February  15.  2000, 
one  importer,  ConAgra  International 
Fertilizer  Company  ("ConAgra"), 
requested  that  the  Department 
determine  critical  circumstances  on  a 
company-specific  basis  with  respect  to 
JSC  Acron  ("Acron"),  a  mandatory 
respondent  in  this  investigation,  hi 
response  to  our  request  pursuant  to 
section  351.301(c)(3)(i)  of  the 
Departments  regiilations,  on  February 
16,  2000,  Petitioner,  die  Committee  for 
Fair  Ammonium  Nitrate  Trade 
("COFANT ').  submitted  additional 
surrogate  factor  value  information,  and 
Nevinka  provided  1998  financial 
statements  of  another  Polish  ammoniiun 
nitrate  producer.  ConAgra  provided 
information  and  argiunent  concerning 
surrogate  country  selection  writh  respect 
to  Poland  and  Venezuela.  Petitioner,  JSC 
Nevinnomyssky  Azot  ("Nevinka")  and 
ConAgra  submitted  case  briefs  on  April 
28,  2000.  On  May  3,  2000,  all  three 
parties  submitted  rebuttal  briefs.  On 
February  7,  2000,  Petitioner  requested  a 
public  hearing,  but  withdrew  that 
request  on  May  2.  2000. 

Continuation  of  Investigation 

On  May  19.  2000,  the  Department 
signed  a  suspension  agreement  vdth  the 
Ministry  of  Trade  of  the  Russian 
Federation.  On  June  29,  2000,  we 
received  a  request  from  Petitioner 
requesting  that  we  continue  the 
investigation.  Pursuant  to  this  request, 
we  have  continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  If  the  ITC  determines 
that  material  injury  exists,  the 
Agreement  shall  remain  in  force  but  the 
Department  shall  not  issue  an 
antidumping  order  so  long  as  (1)  the 
.Agreement  remains  in  force,  (2)  the 
.Agreement  continues  to  meet  the 
requirements  of  subsections  (d)  cUid  (1) 
of  the  Act.  and  (3)  the  parties  to  the 
Agreement  carry  out  their  obligations 


under  the  Agreement  in  accordance 
with  its  terms. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  solid,  fertilizer 
grade  ammonium  nitrate  products, 
whether  prilled,  granular  or  in  other 
solid  form,  with  or  without  additives  or 
coating,  and  with  a  bulk  density  equal 
to  or  greater  than  53  pounds  per  cubic 
foot.  Specifically  excluded  from  this 
scope  is  solid  ammonium  nitrate  with  a 
bulk  density  less  than  53  pounds  per 
cubic  foot  (commonly  referred  to  as 
industrial  or  explosive  grade 
ammonium  nitrate). 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
3102.30.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1,  1999  through  Jime  30.  1999. 

Critical  Circumstances 

On  November  1.  1999,  the  Department 
issued  its  preliminary  affirmative 
critical  circumstances  finding  with 
respect  to  imports  of  anunonium  nitrate 
from  the  Russian  Federation.  See 
Preliminary  Determination  of  Critical 
Circumstances:  Solid  Fertilizer  Grade 
Ammonium  Nitrate  from  the  Russian 
Federation  ("Preliminary  Determination 
of  Critical  Circumstances"!,  t)4  F'R 
60422  (November  5,  1999).  Specifically, 
we  determined,  pursuant  to  section 
733(e)  of  the  Act.  that  there  was  a 
history  of  injurious  dumping  of  the 
subject  merchandise  and  that  imports 
were  massive  over  a  relatively  short 
period  of  time.  We  also  stated  that  we 
would  make  a  final  determination  of 
critical  circumstances  on  a  company- 
specific  basis,  as  appropriate,  in  our 
final  determination  in  this  investigation. 

As  noted  in  the  Preliminary 
Determination,  the  Department 
requested  information  regarding 
shipments  of  ammonium  nitrate  from 
Nevinka  on  November  8.  1999.  On 
November  23,  1999,  Nevinka  provided 
the  requested  information,  and  as 
discussed  below,  established  its 
entitlement  to  a  separate  rate. 
Previously,  on  September  15,  1999. 
Acron  notified  the  Department  that  it 
would  not  participate  in  the 
investigation  and,  subsequently,  did  not 
provide  any  information  regarding 
critical  circumstances  or  its  entitlement 
to  a  separate  rate.  Because  there  is  a 


history  of  injvuious  diunping,  in  this 
final  determination,  we  need  only 
determine  whether  imports  were 
massive  over  a  relatively  short  period  of 
time.  We  are  making  this  determination 
separately  with  respect  to  Nevinka  and 
the  Russia-wide  entity.  Oiu  findings  are 
as  follows: 

Nevinka 

We  analyzed  Nevinka's  November  23. 

1999  data  and  foiuid  that  Nevinka's 
exports  were  massive  within  the 
meaning  of  section  733(e)(1)(B)  of  the 
Act.  Because  this  information  is 
proprietary',  see  the  proprietary 
discussion  and  analysis  in  our  May  22, 

2000  memorandum  Antidumping  Duty 
Investigation  of  Solid  Fertilizer  Grade 
Ammonium  Nitrate  from  the  Russian 
Federation:  Final  Determination  of 
Critical  Circumstances  ("Final 
Determination  of  Critical  Circumstances 
Memorandum"). 

Russia- Wide  Entity 

With  regard  to  the  critical 
circumstances  finding  for  the  Russia- 
wide  entity,  we  have  determined  that 
massive  imports  exist.  See  our 
discussion  and  analysis  of  this  issue  in 
Comment  3  and  Comment  4  of  the  June 
30,  2000.  Issues  and  Decision 
Memorandum  for  the  Final 
Determination  in  the  Antidumping 
Investigation  of  Ammonium  Nitrate 
from  the  Russian  Federation  for  the 
Period  of  Investigation  ("POI")  Covering 
January  1,  1999  Through  June  30.  1999 
("Issues  and  Decision  Memorandum") 
(see  Analysis  of  Comments  Received 
section  below).  We  included  Acron  in 
the  Russian-wide  entity  because  it  failed 
to  establish  its  entitlement  to  a  separate 
rate. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the 
Russian  Federation  ("Russia  ")  as  a 
nonmarket  economy  ( "NME")  country 
in  all  past  antidumping  investigations. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation, 
64  FR  38626  (July  19,  1999);  Titanium 
Sponge  from  the  Russian  Federation: 
Final  Results  of  Antidumping 
Administrative  Reiiew:  64  FR  1599 
(January  11,  1999);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  Russian 
Federation.  62  FR  61787  (.November  19, 
1997):  and  Notice  of  Final 
Determination  of  Sale  at  Less  Than  Fair 
Value:  Pure  Magnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation,  60  FR  16440  (March  30. 
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1995).  A  designation  as  an  NME  remains 
in  effect  until  it  is  revoked  by  the 
Depcirtment  (see  section  771{18){C)  of 
the  Act).  The  Department  has  continued 
to  treat  the  Russian  Federation  as  an 
NME  for  this  final  determination, 
because  no  party  has  sought  revocation 
of  the  NME  status  in  this  investigation. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  a  NMEj,section  773(c)  of 
the  Act  requires  that  the  Department 
base  normal  value  ("NV")  on  the  NME 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  coimtry 
or  countries  considered  appropriate  by 
the  Department.  In  accordance  w^ith 
section  773(c)(4),  the  Department,  in 
valuing  the  factors  of  production, 
utilizes,  to  the  extent  possible,  the 
prices  or  costs  of  factors  of  production 
in  one  or  more  market  economy 
countries  that  are  comparable  in  terms 
of  economic  development  to  the  NME 
country'  and  are  significant  producers  of 
comparable  merchandise.  The  sources 
of  individual  factor  values  are  discussed 
in  the  NV  section  below. 

In  its  Preliminary  Determination,  the 
Department  determined  that  Poland, 
Timisia,  Colombia,  Turkey,  South 
Africa,  and  Venezuela  were  countries 
comparable  to  the  Russian  Federation  in 
terms  of  overall  economic  development. 
See  Memorandum  to  Rick  Johnson, 
Program  Manager,  from  Jeff  May, 
Director,  Office  of  Policy;  Re:  Solid 
Fertilizer  Grade  Ammonium  Nitrate 
from  the  Russian  Federation: 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection.  Petitioner 
submitted  information  on  the  record 
indicating  that  Poland.  Turkey  and 
South  Africa  are  significant  producers  of 
identical  merchandise.  See  Submission 
from  Akin,  Gump,  .Strauss.  Hauer  & 
Feld.  L.L.P.,  November  5.  1999.  Nevinka 
submitted  information  in  support  of  its 
argument  that  Venezuela  is  a  significant 
producer  of  comparable  merchandise. 
See  Submission  from  White  &  Case, 
November  .5,  1999.  As  noted  in  the 
Preliminary  Determination  of  Solid 
Agricultural  Grade  Ammonium  Nitrate 
from  the  Russian  Federation;  Selection 
of  a  Surrogate  Country  ("Surrogate 
Country  Memorandum"),  in  the  event 
that  more  than  one  countr>'  satisfied 
both  statutory  requirements,  the 
Department  has  a  preference  to  narrow 
the  field  to  a  single  country'  on  the  basis 
of  data  availability  and  quality.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation. 
64  FR  38626  duly  19,  1999):  and  Notice 
affinal  Determination  of  Sales  at  Less 


Than  Fair  Value:  Certain  Cased  Pencils 
from  the  Peoples'  Republic  of  China,  59 
FR  55625  (November  8,  1994). 

Congress  provided  the  Department 
with  broad  discretion  in  selecting 
surrogate  countries  in  NME  cases.  See 
section  773(c)(1)(B)  of  the  Act  (valuation 
of  factors  of  production  shall  be  based 
on  the  best  available  information  from  a 
market  economy  country(s)  considered 
to  be  appropriate);  see,  also,  Lasko 
Metals  v.  United  States,  43  F3d.  1442, 
143  n.3  (Fed.  Cir.  1994).  Consequently, 
in  its  Preliminary  Determination,  the 
Department  determined  that  Poland 
qualified  as  an  appropriate  surrogate 
country  because  it  satisfied  the  statutory 
criteria  listed.  Furthermore,  we  were 
able  to  obtain  publicly  available, 
contemporaneous  information  on  the 
majority  of  factor  inputs  required. 

While  we  have  used  surrogate  prices 
for  certain  factors  from  countries  other 
than  the  selected  surrogate  country  in 
previous  cases,  it  is  the  Department's 
preference  and  practice  to  rely  on  factor 
value  information  from  one  surrogate 
country  to  the  extent  possible.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Rutt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  57  FR  21058 
(May  18, 1992).  Accordingly,  in  our 
Preliminary  Determination,  we 
calculated  NV  using  publicly  available 
information  from  Poland  to  value 
Nevinka's  factors  of  production,  with 
one  exception,  monoethanolamine, 
which  we  valued  using  Venezuelan 
data,  since  there  was  no  Polish  data 
available  at  the  time  of  the  issuance  of 
the  Preliminary  Determination. 

In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  interested  parties  were 
provided  the  opportunity  to  place 
additional  publicly  available 
information  on  the  record  within  40 
days  after  the  date  of  publication  of  the 
Preliminary  Determination.  Petitioner, 
Nevinka  and  ConAgra  submitted 
comments  on  FebrucU7  16,  2000.  In 
these  submissions,  Petitioner  submitted 
additional  surrogate  factor  value 
information:  Nevinka  provided  1998 
financial  statements  of  an  additional 
Polish  ammonium  nitrate  producer;  and 
ConAgra  provided  argument  concerning 
surrogate  country  selection.  For  the  final 
determination,  we  have  continued  to 
rely  on  Poland  as  our  primary  surrogate 
country  in  this  investigation  for  the  final 
determination.  For  a  full  discussion  of 
the  Department's  position  in  this  regard, 
see  Comment  1  in  our  Issues  and 
Decision  Memorandum. 


Separate  Rates 

Nevinka 

In  our  Preliminary  Determination,  we 
preliminarily  determined  that  Nevinka 
met  the  criteria  for  the  application  of  a 
separate  rate.  See  Preliminary 
Determination  at  1142.  At  verification, 
we  found  no  discrepancies  with  the 
information  provided  in  Nevinka's 
questionnaire  response  that  would 
cause  the  Department  to  reverse  this 
detennination.  In  addition,  we  have  not 
received  any  other  information  since  the 
Preliminary  Determination  which 
would  warrant  reconsideration  of  our 
separate  rates  determination  with 
respect  to  Nevinka.  We,  therefore, 
determine  that  Nevinka  will  be  assigned 
an  individual  dumping  margin. 

Russia-Wide  Rate 

As  stated  in  the  Preliminary 
Detennination,  companies  that  failed  to 
respond  to  our  questionnaires  or 
reported  no  shipments  were  assigned 
the  Russia-wide  rate. 

As  noted  in  the  Preliminary 
Determination,  U.S.  import  statistics 
indicate  that  the  total  quantity  and 
value  of  U.S.  imports  of  solid  fertilizer 
grade  ammonium  nitrate  from  the 
Russian  Federation  are  greater  than  the 
total  quantity  and  value  of  solid 
fertilizer  grade  ammonium  nitrate 
reported  by  all  Russian  companies  that 
submitted  responses.  Given  this 
discrepancy,  we  have  concluded  that 
not  all  producers/exporters  of  Russian 
solid  fertilizer  grade  ammonium  nitrate 
with  shipments  during  the  POI 
responded  to  our  questionnaire.  Since 
our  Preliminary  Determination,  we  have 
received  no  information  which 
contradicts  the  information  already  on 
the  record.  Accordingly,  for  the  final 
determination,  we  are  applying  a  single 
antidumping  duty  deposit  rate — the 
Russia-wide  rate — ^to  all  producers/ 
exporters  in  the  Russian  Federation, 
other  than  those  specifically  identified 
below  under  "Suspension  of 
Liquidation." 

As  noted  in  our  Preliminary 
Detennination,  the  Russia-wide 
antidumping  rate  is  based  on  adverse 
facts  available,  in  accordance  with 
section  776  of  the  Act.  Section  776(a)(2) 
of  the  Act  provides  that  "if  an  interested 
party  or  any  other  person — (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority  or  the  Commission  under  this 
title,  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
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under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title."  Use  of 
facts  available  is  warranted  in  this  case 
because  the  producers/exporters  other 
than  Nevinka  failed  to  respond  to  the 
Department's  questionnaire.  Therefore, 
in  accordance  with  section  776(a)(2)(D) 
of  the  Act,  we  find  that  use  of  facts 
available  is  warranted  with  respect  to  all 
companies  but  Nevinka. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
By  failing  to  respond  to  the 
Department's  questionnaire  and  failing 
to  provide  any  reasoning  for  not 
responding,  Russian  producers/ 
exporters  of  ammonium  nitrate,  other 
than  Nevinka,  failed  to  act  to  the  best  of 
their  ability  in  this  investigation. 
Therefore,  the  Department  has 
determined  that,  in  selecting  firom 
among  the  facts  otherwise  available,  an 
adverse  inference  is  warranted.  As  an 
adverse  inference,  the  Department  has 
presumed  that  these  producers/ 
exporters  are  under  government  control 
and  has  assigned  them  a  common, 
Russia-wide  rate  based  on  adverse 
inferences. 

In  accordance  with  our  standard 
practice,  as  adverse  facts  available,  we 
are  assigning  to  the  Russia-wide  entity 
(i.e.,  those  companies  not  receiving  a 
separate  rate),  which  did  not  cooperate 
in  the  investigation,  the  higher  of:  (1) 
The  highest  margin  stated  in  the  notice 
of  initiation;  or  (2)  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation  [see,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Japan.  63  FR  40434  (July  29. 
1998)).  Because  the  highest  margin  on 
the  record  is  the  calculated  margin  for 
Nevinka,  the  Department  is  assigning 
this  rate  as  the  adverse  facts  available 
Russia-wide  rate.  Accordingly,  for  the 
final  determination,  the  Russia-wide 
rate  is  253.98  percent. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate  secondary 
information  used  as  facts  available  to 
the  extent  practicable.  Secondary 
information  is  information  derived  from 
the  petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise.  Since  the  margin 


selected  represents  Nevinka's  calculated 
margin  in  this  investigation,  this  margin 
does  not  represent  secondary 
information,  and,  thus,  does  not  need  to 
be  corroborated. 

Affiliation 

Nevinka  originally  reported  its  U.S. 
sales  as  CEP  sales,  claiming  that  it  was 
affiliated  with  its  U.S.  trading  company, 
Transammonia,  through 
Transammonia's  stock  ownership  of 
Nevinka  and  a  close  supplier 
relationship  between  Nevinka  and 
Transammonia.  In  our  Preliminary 
Determination,  we  examined  the  facts 
on  the  record  and  did  not  find  the 
existence  of  an  affiliation,  as  defined  by 
the  statute,  between  Nevinka  and 
Transammonia.  We  noted  that 
Transammonia's  ownership  of  Nevinka 
is  below  the  five  percent  requirement 
under  section  771{33)(E)  of  the  Act.  In 
addition,  we  found  no  evidence  of  (and 
respondent  has  not  argued  for)  a  basis 
for  affiliation  with  respect  to  the 
statutory  definitions  under  section 
771(33),  subsections  (A)  through  (D)  or 
subsection  (F),  of  the  Act.  Furthermore, 
with  respect  to  section  771(33){G)  of  the 
Act,  we  did  not  find  that  Nevinka's 
relationship  with  Transammonia 
constitutes  a  "close  supplier 
relationship"  which  would  indicate 
control  by  either  party  over  the  other. 

Since  the  Preliminary  Determination, 
we  conducted  a  verification  of  the 
information  on  the  record  concerning 
the  relationship  between  Nevinka  and 
Transammonia.  We  found  no  evidence 
that  warranted  reversing  our  finding 
that  TrcUisammonia  and  Nevinka  are  not 
affiliated.  See  the  proprietary  discussion 
of  this  issue  on  page  2  and  verification 
exhibits  11  and  18  of  our  April  19,  2000 
verification  report,  "Sales  and  Factors 
of  Production  in  the  Antidumping  Duty 
Investigation  of  Solid  Fertilizer  Grade 
Ammonium  Nitrate  from  the  Russian 
Federation:  fSC  Neviimomyssky  Azot 
("Nevinka"),"  and  Comment  6  of  our 
Issues  and  Decision  Memorandum. 
Thus,  for  the  final  determination,  we 
have  continued  to  treat  transactions 
between  Transammonia  and  Nevinka  as 
EP  transactions. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  solid 
fertilizer  grade  ammonium  nitrate 
products  from  the  Russian  Federation 
sold  to  the  United  States  by  Nevinka 
were  made  at  less  than  fair  value,  we 
compared  EP  to  NV,  as  described  in  the 
"Export  Price  "  and  "Normal  Value" 
sections  of  this  notice. 


Export  Price 

Although  Nevinka  claimed,  in  its 
questionnaire  response,  that  its  sales 
through  Transammonia  should  be 
considered  CEP  sales,  as  discussed 
above,  the  Department  has  determined 
that  the  relationship  between  Nevinka 
and  Transammonia  does  not  meet  the 
statutory  definition  of  affiliation. 
Therefore,  because  the  subject 
merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  because 
there  is  no  indication  that  treatment  as 
CEP  is  otherwise  warranted,  for  the  final 
determination,  we  have  examined 
Nevinka's  sales  to  Transammonia  as  EP 
sales  in  accordance  with  section  772(a) 
of  the  Act.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  the  POI-wide  weighted- 
average  EP  to  NV  based  on  factors  of 
production.  Consequently,  we 
calculated  EP  based  on  the  same 
methodology  as  in  the  Preliminary 
Determination. 

Normal  Value 

For  the  final  determination,  we 
calculated  NV  as  we  did  in  the 
Preliminary  Determination,  based  on 
factors  of  production  reported  by 
Nevinka.  We  valued  all  the  input  factors 
using  publicly  available  published 
information  as  discussed  in  the 
"Surrogate  Country"  and  "Factor 
Valuations"  sections  of  this  notice. 

Usage  Rates  and  Factor  Valuations 

In  our  calculation  of  NV,  we  used  the 
same  factors  of  production  and  the  same 
surrogate  values  as  in  the  Preliminary 
Determination,  with  the  following 
exceptions: 

•  We  revised  om-  calculations  for 
lilamin  and  caustic  magnesite  by  using 
the  actual  usage  rates  found  at 
verification  to  have  applied  during  the 
period  in  which  Nevinka  produced 
anamonium  nitrate  for  shipment  to  the 
United  States.  See  Comment  7  of  our 
Issues  and  Decision  Memorandum. 

•  We  revised  our  calculation  of 
ammonia  sv-nthesis  catalyst  to  accoimt 
for  the  actual  purchase  price  paid  for  a 
market-economy  input  that  the 
Department  found  to  be  incorrectly 
reported  at  verification.  See  Comment  8 
of  our  Issues  and  Decision 
Memorandum. 

•  We  revised  our  valuation  of 
catalysts  to  include  the  data  submitted 
by  Petitioner  on  February  16,  2000 
concerning  catalysts.  See  our 
proprietary  discussion  of  these  catalysts 
in  our  Analysis  Memorandum  for  the 
Final  Determination:  fSC 
Nevinnomyssky  Azot  {"Nevinka"),  May 
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22,  2000  {"Analysis  Memorandum").  In 
addition,  in  applying  freight 
calcufations  for  catalysts  in  accordance 
with  Sigma  v.  United  States,  117  F.2d 
1401  (Fed.  Cir.  1997)  we  used  the  freight 
distance  from  the  nearest  port  to 
Nevinka  as  facts  available  since  Nevinka 
did  not  report  the  freight  distances  for 
catalysts  in  its  questionnaire  response. 

•  We  revised  the  reported  labor  factor 
to  account  for  corrections  to  the 
response  made  at  verification.  (See,  page 
2  of  the  April  19,  2000  verification 
report  and  verification  exhibit  3.)  In 
addition,  we  revised  the  wage  rate  used 
to  account  for  the  updated  Russiem 
regression-based  wage  rate,  revised  in 
May  2000,  at  Import  Administration's 
home  page,  Import  Library,  Expected 
Wages  of  Selected  NME  Countries, 
http://ia.ita.doc.gov/wages/98wages/ 
gdpOOweb.htm. 

•  We  recalculated  the  surrogate 
depreciation  ratio  as  a  percentage  of 
COM  plus  overhead,  as  discussed  in  the 
Memorandum  from  Doreen  Chen  to 
Edward  Yang  re  Analysis  of  Ministerial 
Error  Allegation  ["Ministerial  Error 
Memo"),  February  1,  2000  and 
Comment  2  of  our  Issues  and  Decision 
Memorandum. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Nevinka  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  respondents. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 

rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the  Issues 
and  Decision  Memorandum  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  an  appendix  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Issues  and  Decision  Memorandum. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  tins  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  In  addition,  a  complete 
version  of  the  Issues  and  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  wv^-v^. ita.doc.gov/ 
import _admin/ records/ fm.  The  paper 
copy  and  electronic  version  of  the  Issues 
and  Decision  Memorandum  are 
identical  in  content. 


Suspension  of  Liquidation 

On  May  19,  2000,  the  Department 
signed  a  suspension  agreement  with  the 
Ministry  of  Trade  of  the  Russian 
Federation.  Piu-suant  to  that  suspension 
agreement,  we  have  instructed  Customs 
to  terminate  the  suspension  of 
liquidation  of  all  entries  of  solid 
fertilizer  grade  ammonium  nitrate  from 
Russia.  Any  cash  deposits  of  entries  of 
solid  fertilizer  grade  ammonium  nitrate 
from  Russia  shall  be  refunded  and  any 
bonds  shall  be  released. 

On  June  29,  2000,  we  received  a 
request  from  petitioner  requesting  that 
we  continue  the  investigation.  Piu-sueint 
to  this  request,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act.  We  have  found  the  following 
weighted-average  diunping  margins: 


Exporter/manufacturer 

Weighted- 
average 
margin 
(percent) 

JSC  Nevinnomyssky  Azot  

Russia-Wide  

253.98 
253.98 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  Because  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injiu-ing,  or 
threatening  material  injiuy  to,  the  U.S. 
industry' .  If  the  ITC  determines  that 
material  injiuy,  or  threat  of  material 
injury  does  not  exist,  the  Agreement 
will  have  no  force  or  effect,  and  the 
investigation  shall  be  terminated.  See 
Section  734(f)(3)(A)  of  the  Act.  If  the 
ITC  determines  that  such  injury  does 
exist,  the  Agreement  shall  remain  in 
force  but  the  Department  shall  not  issue 
an  antidiunping  order  so  long  as  (1)  the 
Agreement  remains  in  force,  (2)  the 
Agreement  continues  to  meet  the 
requirements  of  subsections  (d)  and  (1) 
of  the  Act,  and  (3)  the  parties  to  the 
Agreement  carry  out  thefr  obligations 
under  the  Agreement  in  accordance 
with  its  terms.  See  section  734(f)(3)(B) 
of  the  Act. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  June  30,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — Issues  in  Decision 
Memorandum 

1.  Surrogate  Country  Selection 


2.  Correction  of  Clerical  Errors 

3.  Critical  Circumstances  for  Acron 

4.  Critical  Circumstances  for  "All  Others' 

5.  Valuation  of  Meu'ket-Economy  Freight 
Services 

6.  Affiliation  between  Nevinka  and 
Transammonia 

7.  Valuation  of  Lilamin  and  Caustic 
Magnesite 

8.  Valuation  of  Ammonia  Synthesis  Catalyst 

[PR  Doc.  00-17514  Filed  7-10-00:  8:45  am) 

BIUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Internationa!  Traae  Ad.ministration 
rA-57(>-853] 

Notice  ot  Antidumping  Djty  Oraer: 
Bulk  Aspirin  From  the  People  s 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
Jeong,  or  Ryan  Langan,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3853.  and  (202) 
482-1279,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  citations  to  the  regulations  of  the 
Department  of  Commerce  ("the 
Department")  are  to  19  CFR  Part  351 
(1998). 

Scope  of  Order 

The  product  covered  by  this 
antidumping  duty  order  is  bulk 
acetylsalicylic  acid,  commonly  referred 
to  as  bulk  aspirin,  whether  or  not  in 
pharmaceutical  or  compound  form,  not 
put  up  in  dosage  form  (tablet,  capsule, 
powders  or  similar  form  for  direct 
human  consumption).  Bidk  aspirin  may 
be  imported  in  two  forms,  as  ptore  ortho- 
acetylsalicylic  acid  or  as  mixed  ortho- 
acetylsalicylic  acid.  Pure  ortho- 
acetylsalicylic  acid  can  be  either  in 
crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formtda 
C9H8O4.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  xmder  the  Harmonized  Tariff 
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Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition.  American 
Pharmaceutical  Association.  This 
product  is  classified  under  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  June  27,  2000,  the  Department 
published  in  the  Federal  Register  (65 
PR  39598),  its  "Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fetir  Value:  Bulk  Aspirin  from  the 
PRC"  in  which  the  final  antidumping 
duty  margins  for  Shandong  Xinhua 
Pharmaceutical  Factory  and  Jilin 
Pharmaceutical  Import  and  Export 
Corporation  were  revised.  The  revised 
margins  are  listed  below. 

On  Jxme  30,  2000.  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
notified  the  Department  that  a  U.S. 
industry  is  "threatened  with  material 
injury,"  within  the  meaning  of  section 
735(b}(l)(A)(ii)  of  the  Act.  by  reason  of 
less-thcm- fair-value  imports  of  bulk 
aspirin  from  the  People's  Republic  of 
China  {"PRC"). 

According  to  section  736(b)(2)  of  the 
Act,  duties  shall  be  assessed  on  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  pubhcation  of  the  ITC's 
notice  of  final  determination  if  that 
determination  is  based  on  the  threat  of 
material  injiuy  and  is  not  accompanied 
by  a  finding  that  injury  would  have 
resulted  without  the  imposition  of 
suspension  of  liquidation  of  entries 
since  the  Department's  preliminary 
determination.  In  addition,  section 
736(b)(2)  of  the  Act  requires  the 
Customs  Service  to  refund  any  cash 
deposits  or  bonds  of  estimated 
antidumping  duties  posted  since  the 
Department's  preliminary  antidiunping 
determination  if  the  ITC's  final 
determination  is  threat-based. 

Because  the  ITC's  final  determination 
is  based  on  the  threat  of  material  injury    ' 
and  is  not  accompanied  by  a  finding 
that  injiuy  would  have  resulted  but  for 


the  imposition  of  suspension  of 
liquidation  of  entries  since  the 
Department's  preliminary 
determination,  section  736(b)(2)  of  the 
Act  is  applicable  to  this  order. 
Therefore,  the  Department  will  direct 
the  Customs  Service  to  assess,  upon 
further  advice,  antidumping  duties  on 
all  unliquidated  entries  of  bulk  aspirin 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  of  publication  of  the  ITC's 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 
and  to  terminate  the  suspension  of 
liquidation  for  entries  of  bulk  aspirin 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  prior 
to  that  date.  The  Department  will  also 
instruct  the  Customs  Service  to  refund 
any  cash  deposits  made,  or  bonds 
posted,  between  the  publication  date  of 
the  Department's  preliminary 
antidumping  determination  and  the 
publication  date  of  the  ITC's  final 
determination. 

On  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties,  cash  deposits  for  the 
subject  merchandise  equal  to  the 
weighted-average  antidumping  duty 
margins  as  noted  below: 


Exporter/manufacturer 

Weighted-av- 
erage margin 
percentage 

Shandong  Xinhua  Pharma- 
ceutical Factory 

Jilin  Phamnaceutical  Import 
and  Export  Corporation 

PRC-wide  Rate 

16.51 

10.85 
144  02 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
bulk  aspirin  from  the  PRC,  pursuant  to 
section  735(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit.  Room  B-099  of  the  Main 
Commerce  Building  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  sections  736(a)  and  19  CFR 
351.211. 

Dated:  July  5,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

A  dmin  istration. 

[FR  Doc.  00-17515  Filed  7-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

[I.D.  063000D] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 
Regarding  Issuance  of  an  Incidental 
Take  Permit  and  Enhancement  of 
Survival  Permit  to  Simpson  Timber 
Company,  California  Timberlands.  for 
Forest  Management  in  Del  Norte  and 
Humboldt  Counties,  California 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  conduct 
public  scoping  and  prepare  an 
environmental  impact  statement. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (.N'EPA).  we.  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  Fish  and  Wildlife  Service  (FWS) 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  regarding  an 
expected  application  from  the  Simpson 
Timber  Company,  California 
Timberlands  (Simpson)  for  an 
incidental  take  permit  for  take  of 
threatened  salmonid  species  and  an 
enhancement  of  survival  permit  for 
coverage  of  an  unlisted  fish  species  and 
unlisted  amphibian  species,  in 
accordance  with  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA).  As  required  by  the 
ESA,  Simpson  is  preparing  a  Habitat 
Conservation  Plan 'Candidate 
Conservation  Agreement  (Plan/ 
Agreement)  and  applications  for  an 
incidental  take  permit  and  an 
enhancement  of  survival  permit 
(Permits)  related  to  forest  management 
and  timber  operations  on  a  portion  of  its 
lands  in  Del  Norte  and  Humboldt 
Counties,  California.  Simpson  expects  to 
apply  for  an  incidental  take  permit 
pursuant  to  section  1 0(a)(  1  )(B)  of  the 
ESA  from  NMFS  for  the  coho  salmon 
(Oncorhynchus  kisutch)  and  chinook 
salmon  (O.  tshawytscha).  and  may  also 
seek  coverage  for  one  currently  unlisted 
species,  coastal  steelhead  (O  mvkiss 
irideus]  under  the  incidental  take  permit 
should  this  species  be  listed  in  the 
future.  Simpson  is  also  preparing  an 
application  for  an  enhancement  of 
survival  permit  under  the  Candidate 
Conservation  Agreement  with 
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Assurances  Policy  of  the  FWS  for  the 
coastal  cutthroat  trout  (O.  clarki  clarki), 
southern  torrent  salamander 
{Rhyacotriton  variegatus)  and  tailed  frog 
[Ascaphus  truei). 

We  are  furnishing  this  notice  in  order 
to  advise  other  agencies  and  the  public 
of  our  intentions  and  to  announce  the 
initiation  of  a  public  scoping  period 
during  which  other  agencies  and  the 
public  are  invited  to  provide  WTitten 
comments  on  the  scope  of  issues  to  be 
included  in  the  EIS. 
DATES:  We  request  comments  be 
received  on  or  before  August  10,  2000. 
Public  scoping  meetings,  at  which  oral 
and  written  comments  can  be 
submitted,  are  scheduled  for  July  11, 
2000,  from  3:00  p.m.  to  5:30  p.m.  and 
from  6:00  p.m  to  8:30  p.m.,  at  the 
Cultural  Center  Atrium,  1001  Front 
Street,  Crescent  City,  CA,  and  July  12, 
from  3:00  p.m.  to  5:30  p.m.  and  from 
6:00  p.m.  to  8:30  p.m.,  at  the  Double 
Tree  Hotel,  1929  4'*'  Street,  Eureka,  CA. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS  and  requests  for 
additional  information  should  be 
addressed  to  Mr.  fames  Bond,  NMFS,  or 
Ms.  Amedee  Brickey.  FWS,  both  located 
at  1655  Heindon  Road.  Areata,  CA 
95521.  Written  comments  may  also  be 
sent  by  facsimile  to  (707)  822-8411. 
Comments  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  (Monday 
through  Friday;  8:00  a.m.  to  5:00  p.m.) 
at  the  above  address.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  available  to  'iie  public 
FOR  FURTHER  INFORMATK>N  CONTACT:  Mr. 
James  Bond.  NMFS,  or  Ms  .\medee 
Brickey.  or  Mr  John  Hunter  FWS,  at  the 
address  above,  or  telephone  (707)  822- 
7201 

SUPPLEMENTARY  INFORMATION:  Simpson 
owns  and  manages  approximately 
457.000  acres  of  commerci  ■.'.  timberland 
in  Del  Norte,  Humboldt  and  Tnnity 
Counties,  California.  This  property 
occurs  in  watersheds  with  habitat 
important  to  the  conservation  of 
salmonid  species  in  the  .North  Coast 
region  of  California,  including,  but  not 
limited  to,  the  Winchuck  Rjver.  Smith 
River.  Klamath  River  and  its  tributaries, 
Redwood  Creek.  Little  River.  Mad  River. 
tributaries  to  Humboldt  Bay.  Eel  River, 
the  Van  Duzen  River  and  others  Many 
of  these  streams  are  listed  as  water 
quality  limited  under  Section  303(d)  of 
the  Clean  Water  Act.  Some  of  Simpson's 
management  activities  have  the 
potential  to  impact  salmnnid  and  other 
species  subject  to  protection  under  the 
ESA.  Section  10(a)(1)(B)  of  the  ESA 


contains  provisions  for  the  issuance  of 
incidental  take  permits  to  non-Federal 
land  ov^mers  for  the  take  of  endangered 
and  threatened  species,  provided,  in 
part,  the  take  is  incidental  to  otherwise 
lawful  activities  and  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  the  species  in 
the  wild.  Simpson  is  preparing  a  50-year 
Plan/ Agreement  that  is  intended  to 
provide  for  management  of 
approximately  431,000  acres  of  its 
California  properties  in  Del  Norte  and 
Humboldt  Counties  in  a  manner  that 
will  minimize  and  mitigate  the  impacts 
of  take  of  certain  salmonid  species 
currently  listed  under  the  ESA  or  which 
may  be  listed  during  the  life  of  the  Plan/ 
Agreement.  Once  completed,  it  is 
expected  that  Simpson  will  submit  the 
Plan/Agreement  to  NMFS  as  part  of  an 
application  for  the  permits. 

The  Candidate  Conservation 
Agreement  with  Assurances  Policy  (64 
FR  32706-32716  and  64  FR  32726- 
32736)  contains  provisions  for  the 
issuance  of  enhancement  of  survival 
permits  (section  10(a)(1)(A)  of  the  ESA) 
to  non-Federal  land  owners  to  cover  the 
take  of  ciurently  unlisted  species  in  the 
event  that  such  species  are  listed  in  the 
future,  provided,  in  part,  that  the  take  is 
incidental  to  otherwise  lawful  activities 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
in  the  wild  of  any  species.  An  applicant 
for  an  enhancement  of  survival  permit 
must  prepare  and  submit  a  permit 
application  to  the  FWS  for  approval 
along  with  an  Agreement  containing  a 
strategy  for  covered  lands  that 
demonstrates  the  applicant's 
appropriate  contribution  to  precluding 
or  removing  the  need  to  list  the  species 
as  threatened  or  endangered  under  the 
ESA  The  applicant  must  ensure  that 
adequate  funding  for  the  Agreement  will 
be  provided.  Once  completed,  it  is 
anticipated  that  Simpson  will  submit  its 
Plan  Agreement  to  the  FWS  as  part  of 
its  application  for  an  enhancement  of 
survival  permit. 

Activities  that  Simpson  may  propose 
for  Permit  coverage  include  mechanized 
timber  harvest:  forest  product 
transportation;  road  and  landing 
construction,  use,  maintenance  and 
abandonment:  site  preparation;  tree 
planting;  certain  types  of  vegetation 
management;  fertilizer  application; 
silvicultural  thinning  and  other 
silvicultural  activities;  fire  suppression; 
rock  quarries  and  borrow  pit  operations; 
gravel  extraction;  aquatic  habitat 
restoration  and  other  forest  management 
activities.  The  Plan/ Agreement  would 
also  likely  cover  certain  monitoring 
activities  and  scientific  work  in  the  Plan 
area. 


NMFS  will  evaluate  the  incidental 
take  permit  application  and  associated 
Plan  in  accordance  with  section 
10(a)(1)(B)  of  the  ESA  and  its 
implementing  regulations.  The  FWS 
will  evaluate  the  enhancement  of 
survival  permit  application  and 
associated  Agreement  in  accordance 
with  section  10(a)(1)(A)  of  the  ESA,  its 
implementing  regulations  and  the 
Candidate  Conservation  Agreement  with 
Assurances  Policy. 

The  environmental  review  will 
analyze  the  action  as  proposed  by 
Simpson.  Simpson's  proposal  is 
expected  to  seek  authorization  for  take 
of  the  covered  species  incidental  to  the 
activities  that  are  described  above.  The 
habitat  conservation  plan  prepared  by 
Simpson  in  support  of  the  applications 
described  above  vnll  describe  the 
impacts  of  the  taking  for  which 
authorization  is  sought.  In  addition,  the 
HCP  will  propose  a  conservation 
strategy  to  minimize  and  mitigate  those 
impacts  to  the  maximum  extent 
practicable  and  to  satisfy  other 
applicable  requirements  of  the  ESA  and 
its  implementing  regulations.  This 
conservation  strategy  is  expected  to 
include  enhanced  stream  buffers,  a 
sediment  reduction  program,  a 
monitoring  program,  adaptive 
management  measures  and  certain 
salmonid,  fish  and  aquatic  habitat 
restoration.  The  HCP  will  also  identify 
alternatives  to  the  conservation  plan 
considered  by  Simpson  and  explain 
why  those  alternatives  were  not 
selected.  Under  Simpson's  Plan 
alternative,  we  woidd  issue  the 
requested  permits  and  Simpson  would 
implement  its  Plan  within  the  Plan  area. 

The  environmental  review  vnll  also 
analyze  a  full  range  of  reasonable 
alternatives  to  the  proposed  action, 
including  a  No  Action  alternative,  and 
the  associated  impacts  of  each.  We  are 
currently  in  the  process  of  developing 
alternatives  for  analysis.  In  connection 
with  developing  alternative  approaches, 
we  wrill  consider,  for  example,  modified 
Usts  of  covered  species,  modified  permit 
coverage  areas,  i.e.,  portions  of  the 
landscape  subject  to  permit  coverage, 
modified  permit  terms  and  different 
mitigation/aquatic  resource 
management  strategies  that  would  serve 
the  purpose  of  minimizing  and 
niitigath[ig  the  impacts  of  incidental 
take.  We  will  consider  other  project 
alternatives  recommended  during  this 
scoping  process  in  order  to  develop  a 
full  range  of  reasonable  alternatives.  We 
invite  comments  and  suggestions  from 
all  interested  parties  to  ensure  that  a 
reasonable  range  of  alternatives  and 
issues  related  to  them  are  addressed  and 
that  all  significant  issues  are  identified. 
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We  will  conduct  an  environmental 
review  of  the  permit  application  and  the 
Plan/Agreement  and  prepare  an 
Environmental  Impact  Statement  in 
accordance  with  NEPA  requirements,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
its  implementing  regulations  (40  CFR 
parts  1500  through  1508)  and  in 
accordance  with  other  applicable 
Federal  laws  and  regulations  and 
policies  and  procedures  of  the  Services 
for  compliance  with  those  regulations. 
The  Services  estimate  that  the  draft  EIS 
will  be  available  for  public  review 
during  the  foiulh  quarter  of  2000. 

Dated:  July  5,  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

Dated:  June  30.  2000. 
Elizabeth  Stevens, 

Acting  California/Nevada  Operations 
Manager.  U.S.  Fish  and  Wildlife  Service, 
Sacramento.  California. 
[FR  Doc.  00-17509  Filed  7-10-00:  8:45  am) 

BILLING  CODE  3510-22-F,  4310-55-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  063000A] 

Marine  Mammals;  File  No.  373-1575 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that 
Point  Reyes  Bird  Observatory  (Dr.  Sarah 
Allen,  Principal  Investigator),  4990 
Shoreline  Highway,  Stinson  Beach,  CA 
94970,  applied  in  due  form  for  a  permit 
to  take  harbor  seals  (Phoca  vitulina 
richardsi),  northern  elephant  seals 
(Mirounga  angustirostris).  California  sea 
lions  [Zalophus  califomianus],  and 
Steller  sea  lions  [Eumetopias  jubatus) 
for  purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  August 
10,  2000. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  wnritten  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289): 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 


Suite  4200,  Long  Beach,  CA  90802  (562/ 
980-4001);and 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  BIN  C15700,  Bldg.  1,  Seattle.  WA 
98115  (206/526-6150). 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Simona  Roberts  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.)  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  applicant  seeks  authorization  to 
monitor  and  research  all  age,  sex  and 
reproductive  classes  of  harbor  seals  and 
northern  elephant  seals  along  the  Point 
Reyes  National  Seashore,  and  in  the 
Gulf  of  the  Farallones,  San  Francisco 
Bay,  and  Russian  River,  California. 
Proposed  research  takes  of  harbor  seals 
would  involve  capturing,  tagging,  dye- 
marking,  measuring,  blood  collecting, 
bacterial  swabbing,  scat  collecting,  and 
unintentional  mortality.  Proposed 
research  takes  of  northern  elephant  seals 
would  involve  capturing,  tagging,  dye- 
marking,  blood  collecting,  and  bacterial 
swabbing.  Unintentional  harassment  of 
California  sea  lions  and  Steller  sea  lions 
is  also  proposed. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepMe  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East -West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 


NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  July  3.  2000. 
Ann  D.  Terfoush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-17510  Filed  7-10-00;  8:45  am] 
BILUNG  CODE  3510-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.062900D] 

Marine  Mammals:  Permit  Nos.  914- 
1470-01  and  779-1339-02 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
University  of  Southern  Mississippi,  Box 
5018,  Hattiesburg,  MS  39401,  and 
National  Marine  Fisheries  Service 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Drive.  Miami,  FL  33149, 
have  requested  an  amendment  to 
scientific  research  Permit  No.  914-1470 
and  779-1339,  respectively. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  August 
10,  2000. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointmnnt  in  the  following  ofI!ce(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Southeast  Region.  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432  (813/570- 
5312);  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
(978/281-9250). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division.  F/PRl,  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 
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Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Simona  Roberts,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
dinendment  request  tu  Permit  No.  914- 
1470.  issued  on  November  12,  1998  (63 
FR  64066).  and  Permit  No.  779-1339, 
issued  on  fuly  8.  1997  {62  FR  38069)  are 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  and  the  Endangered  Species 
Act  of  1973,  as  amended  (ESA;  16 
U.S.C.  1531  et  seq.).  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  222-226). 

Permit  No.  914-1470  authorizes  the 
permit  holder  to:  import  fluid  and  tissue 
samples  of  bottlenose  dolphin,  beluga 
whale  and  Pacific  white-sided  dolphin 
from  the  Bahamas.  Honduras  and 
Finland.  The  permit  holder  requests 
authorization  to:  import  blood  samples 
of  Southern  elephant  seals  from 
Argentina. 

Permit  No.  779-1339  authorizes  the 
permit  holder  to:  conduct  research  that 
involves  biopsv  sampling,  photo- 
identification  and  photo-grammetry  on  a 
variety  of  marine  mammal  species  in  the 
North  .Atlantic  ocean,  including  the  Gulf 
of  Mexico.  Caribbean  Sea,  U.S. 
territorial  seas  and  international  waters. 
The  Holder  wants  to  increase  the 
number  of  animals  authorized  to  be 
biopsied  sampled. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
use.  4321  pf  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  July  3,  2000. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
'FR  Dor  00-17511  Filed  7-10-00;  8:45  am] 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  tne  Special 
Access  Program 

July  5,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  August  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

E.  Mennitt.  International  Trade 

Specialist,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce, 

(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  uecuon  ^U4  oi  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  LDP,  LLC 
has  violated  the  requirements  for 
participation  in  the  Special  Access 
Program,  and  has  suspended  LDP,  LLC 
from  participation  in  the  Program  for 
the  period  August  1,  2000  through  July 
31,2003. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  LDP,  LLC  during  the  period  August 
1,  2000  through  July  31,  2003,  and  to 
prohibit  entry  by  or  on  behalf  of  LDP, 
LLC  under  the  Program  of  products 
manufactured  from  fabric  exported  from 
the  United  States  during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  LDP,  LLC  from  participation 
in  the  Special  Access  Program  for  the  period 
August  1,  2000  tlirough  July  31,  2003.  You 
are  therefore  directed  to  prohibit  entry  of 


products  under  the  Special  Access  Program 
by  or  on  behalf  of  LDP,  LLC  during  the 
period  August  1,  2000  through  July  31,  2003. 
You  are  further  directed  to  prohibit  entry  of 
products  under  the  Special  Access  Program 
by  or  on  behalf  of  LDP,  LLC  manufactured 
from  fabric  exported  from  the  United  States 
during  the  period  August  1 ,  2000  through 
July  31,  2003. 

Sincerely, 
Richard  Steinkamp. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  00-17437  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  351&-OR-F 


COMMODITv  FUTURES  TRADING 

COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.  Friday,  July 
7,  2000. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-17583  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
14,  2000. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-17584  Filed  7-7-00;  11:29  am] 

BILUNG  CODE  63S1-01-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

21.  2000. 

PLACE:  1155  21st  St.,  NW.,  Washington. 
DC],  9th  Floor  Conference  Room. 
STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

TFR  Doc  00-17585  Filed  7-7-00;  8:45  am] 

BILUNG  CODE  6351-01-1H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

28.  2000. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 
STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

TFR  Dor  00-17586  Filed  7-7-00;  11:29  am] 

9ILUNG  COOe  8351-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Vessel  Operation  Report;  ENG 
Forms  3925.  3925B.  3925P,  3925C;  OMB 
Niunber  0710-0006. 

Type  of  Request:  Revision. 

Number  of  Respondents:  1,321. 


Responses  Per  Respondent:  173 
(average). 

Annual  Responses:  228,752. 

Average  Burden  Per  Response:  5 
minutes. 

Annual  Burden  Hours:  44,479. 

Needs  and  Uses:  The  information 
collected  is  the  basic  data  from  which 
the  Corps  of  Engineers  compiles  and 
publishes  waterbome  commerce 
statistics.  The  data  is  collected  from 
vessel  operating  companies.  The  data  is 
used  to  report  to  Congress  and  to 
perform  cost  benefit  studies  for  new 
projects,  rehabilitation  projects,  and 
operations  and  maintenance  of  existing 
projects.  The  Waterbome  Commerce 
Statistics  Center,  Army  COE.  is  the  sole 
authorized  collector  of  data  on  domestic 
waterbome  commerce.  The  WCSC 
provides  the  information  to  the 
Maritime  Administration  (MARAD), 
Department  of  Energy,  Tennessee  Valley 
Authority,  Interstate  Commerce 
Commission,  the  Coast  Guard,  State 
taxing  agencies,  U.S.  Customs  Service, 
Department  of  Treasury,  and  the 
Internal  Revenue  Service. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  Monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Jim  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  U.S.  Army 
COE,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  15,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  00-17408  Filed  7-10-00;  8:45  am] 

BILUNG  COOE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


Title,  Form  Number,  and  OMB 
Number:  USAF  Museum  System 
Volunteer  Application/Registration;  AF 
Form  3569;  OMB  Number  0701-0127. 

Type  of  Request:  Revision. 

Number  of  Respondents:  255. 

Responses  Per  Respondent:  1. 

Annual  Responses:  255. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  64. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
provide:  (a)  The  general  public  an 
instrument  to  interface  with  the  USAF 
Museum  System  Volunteer  Program:  (b) 
the  USAF  Museum  System  the  means 
with  which  to  select  respondents 
pursuant  to  the  USAF  Museum  System 
Volunteer  Program.  The  primarv'  uses  of 
the  information  collection  includes  the 
evaluation  and  placement  of 
respondents  within  the  Museiun  System 
Volunteer  Program. 

Affected  Public:  Individuals  or 
Households 

Frequency:  Une-Time. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing 

Written  requests  tor  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-^302. 

Dated:  June  15.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-17409  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 
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Title  and  OMB  Number:  Marine  Corps 
Advertising  Awareness  eind  Attitude 
Tracking  Study;  OMB  Number  0704- 
0155. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1,600. 

Responses  per  Respondent:  2. 

Annual  Responses:  3,200. 

Average  Burden  per  Response:  21 
minutes. 

Annual  Burden  Hours:  1,120. 

Needs  and  Uses:  The  Marine  Corps 
Advertising  Awareness  and  Attitude 
Tracking  Study  is  used  by  the  Marine 
Corps  to  measure  the  effectiveness  of 
current  advertising  campaigns.  The 
study,  a  semi-annual  telephonic  survey, 
also  provides  data  concerning 
perceptions  of  young  males  and  females 
towards  the  advantages  of  joining  the 
Marine  Corps,  specific  attributes  of 
Marines,  and  the  Marine  Corps  in 
general.  This  information  is  also  used  to 
plan  future  advertising  campaigns. 
Respondents  are  young  men  and  women 
between  the  ages  of  16-19  years  of  age 
who  have  no  prior  experience  in  the 
military. 

Affected  Public:  Individuals  or 
Households. 

Frequency:^  Semi -Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  30,  2000. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  00-17410  Filed  7-10-00;  8:45  ami 
BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  {44  U.S.C. 
chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Health  Insurance  Claim  Form; 
HCFA  Form  1500;  OMB  Number  0720- 
0001. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  14,500,000. 

Responses  per  Respondent:  1 . 

Annual  Responses:  14,500,000. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  3,625,000. 

Needs  and  Uses:  This  information 
collection  requirement  is  used  by 
TRICARE/CHAMPUS  to  determine 
reimbursement  for  health  care  services 
or  supplies  rendered  by  individual 
professional  providers  to  TRICARE/ 
CHAMPUS  beneficiaries.  The  requested 
information  is  used  to  determine 
beneficiary  eligibility,  appropriateness 
and  costs  of  care,  other  health  insurance 
liability  and  whether  services  received 
are  benefits.  Use  of  this  form  continues 
TRICARE/CHAMPUS  commitments  to 
use  the  national  standard  claim  form  for 
reimbursement  of  services/supplies 
provided  by  individual  professional 
providers. 

Affected  Public:  IndividuaTs  or 
Households;  Business  or  Other  For- 
Profit;  Not-For-Profit  Institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  request  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  June  30.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-17411  Filed  7-10-00;  8:45  am] 

BILLING  COOE  50C-    -CKM 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  President  s  Security 
Policy  Advisory  Board:  Action  Notice 

SUMMARY:  The  President  s  Security 
Policy  Advisory  Board  has  been 


established  pursuant  to  Presidential 
Decision  Directive/NSC-29,  which  was 
signed  by  the  President  on  September 
16,  1994. 

The  Board  advises  the  President  on 
proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  Policy  Board,  Eind  functions  as 
a  federal  advisory  committee  in 
accordance  with  the  provisions  of  Pub. 
L.  92-463,  the  "Federal  Advisory 
Committee  Act." 

The  President  has  appointed  from  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
background  and  expertise  related  to 
security  policy  matters.  General  Larry 
Welch,  USAF'(Ret.)  chairs  the  Board. 
Other  members  include:  Rear  Admiral 
Thomas  Brooks,  USN  (Ret.)  and  Ms. 
Nina  Stewart. 

The  next  meeting  of  the  Advisory 
Board  will  be  held  on  17  July,  2000  at 
the  Crystal  City  Marriott  Gateway  Hotel, 
Arlington,  VA  from  2  p.m.  to  5  p.m.  The 
meeting  will  be  open  to  the  public. 

For  further  information  please  contact 
Mr.  Bill  Isaacs  telephone:  703-602- 
0815. 

Dated:  July  5,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-17414  Filed  7-10-00;  8:45  ami 

BILLING  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  ot  Defense  Wage 
Committee   Notice  of  Ciosed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-*63,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  August  1,  2000,  August 
8,  2000,  August  15,  2000,  August  22, 
2000,  and  August  29,  2000,  at  10:00  a.m. 
in  Room  A105,  The  Nash  Building,  1400 
Key  Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  fi-om  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 
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However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  fuly  5,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  00-17413  Filed  7-10-00;  8:45  am] 

BILLING  CODE  SOOI-KMI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Boards 

agency:  Department  of  Defense,  Defense 
Contract  Audit  Agency. 

action:  Notice. 

SUMMARY:  This  notice  annoiuices  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
(SES)  performance  appraisals  and  make 
recommendations  to  the  Director, 
DCAA,  regarding  final  performance 
ratings  and  performance  awards  for 
DC.\A  SES  members. 
EFFECTIVE  DATE:  lulv  11    2000 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
R.  CoU'ns.  Chief,  Human  Resources 
Management.  Defense  Contract  Audit 
Agency,  Department  of  Defense,  Ft. 
Belvoir,  Virginia  22060-6219,  703-767- 
1236. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards.  They  will 
serve  one-year  terms,  effective  upon 
publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  Earl  Newman,  Assistant  Director, 
Operations,  Defense  Contract  Audit 
Agency,  Chairperson. 

Mr.  Larry  Uhlfelder,  Assistant 
Director,  Policy  and  Plans,  Defense 
Contract  Audit  Agency,  member. 


Mr.  Kirk  Moberley,  General  Counsel, 
Defense  Contract  Audit  Agency, 
member. 

Regional  Performance  Review  Board 

Mr.  Barbara  Reilly,  Regional  Director, 
Mid- Atlantic,  Defense  Contract  Audit 
Agency,  Chairperson. 

Mr.  Frank  Summers,  Regional 
Director,  Central,  Defense  Contract 
Audit  Agency,  member. 

Mr.  Robert  Melby,  Deputy  Regional 
Director,  Eastern,  Defense  Contract 
Audit  Agency,  member. 

Dated:  June  30,  20O0. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  00-17412  Filed  7-10-00;  8:45  am] 

BIUJNQ  CODE  S001-1(MI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

AvaiiatMity  of  U.S.  Patents  tor  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  i\rmy  Research 
Laboratory",  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availabihty  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  D.C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  An 
Electromagnetic  Locomotion  Platform 
for  use  ion  simulated  environments,  A 
One-Step  Resin  Transfer  Molding 
Process,  and  A  Method  of  Tailoring 
Susceptors  for  Use  in  Induction  Heating 
and  Bonding  systems. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  laboratory  wish  to  license  the 
U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufactiuing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Electromagnetic  Locomotion 
Platform  for  Translation  and  Total 
Immersion  of  Humans  into  Virtual 
Environments. 

Inventor  Jim  Faughn. 

Patent  Number.  6,050,822. 


/ssued  Date;  April  18,  2000. 

Title:  One-Step  Resin  Transfer 
Molding  of  Multifunctional  Composites 
Consisting  of  Multiple  Resins. 

Inventors:  Bruce  K.  Fink,  John 
Gillespie,  Emanuele  Gillio  and  Karl 
Bemetich. 

Patent  Number  6,048,488. 

Issued  Date:  April  1 1 ,  2000. 

Title:  Tailored  Mesh  Susceptors  for 
Uniform  Induction  Heating,  Ciuing  and 
Bonding  of  Materials. 

Inventors:  Bruce  K.  Fink,  John  W. 
Gillespie,  Jr.  and  Shridhar  Yarlagadda. 

Patent  Number  6,043,469. 

Issued  Date  Marr  h  28.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa.  Techn(iliig\  Transfer 
Office,  AMSRL-CS-TT.  L  .S  Armv 
Research  Laboratory,  Aberdeen  Proving 
Ground,  MD  21005-5055  tel:  (410)  278- 
5028:  fax   (410)  278-.'^82n. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  00-17504  Filed  7-10-00;  8:45  am] 

WLUNG  CODE  371(MM-4I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclustve.  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  DoD. 
ACTION:  Notice. 

summary:  hi  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U,S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  bv  the 
Secretary  of  the  Army.  Washington,  D.C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  method  for 
multi-sensor,  multi-target  trackmg,  An 
inverter  which  converts  power  from  a 
single  source  into  two  widely  different 
types  of  power  outputs,  and  an  optical 
amplifier  that  provides  high  brightness 
output. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  m  manufactiiring,  using,  and/ 
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or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Method  and  Apparatus  for 
Multi-Sensor,  Multi-Target  Tracking 
Using  a  Genetic  Algorithm. 

Inventor:  David  Hillis. 

Patent  Number:  6,055,523. 

Issued  Date:  April  25,  2000. 

Title:  Tridirectional  Inverter. 

Inventor:  Thomas  F.  Podlesak. 

Patent  Number:  6,052,292. 

Issued  Date:  April  18.  2000. 

Title:  High  Brightness  Optical 
Parametric  Amplifier  Array. 

Inventors:  Suresh  Chandra,  Geraldine 
H.  Daunt  and  Michael  J.  Ferry. 

Patent  Number:  6,052,218. 

Issued  Date:  April  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Cammaratta.  Technology 
Transfer  Office.  AMSRL-CS-TT,  U.S. 
.\rmv  Research  Laboratory,  Adelphi, 
MD  20783-1197  tel:  (301)  394-2952; 
fax:  (301) 394-5818. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  00-17505  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  a  Novel  Target 
Technology  for  Exclusive.  Partially 
Exclusive  or  Non-exclusive  Licenses 

AGENCY:  U.S.  Army  Research 
Laboratory,  DoD. 

ACTION:  Notice  of  availability. 

summary:  The  Department  of  the -Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  a  novel 
target  technology  as  described  in  the 
U.S.  Patent  #5,669.608;  Device  for 
Locating  the  Position  of  Impact  of  a 
Projectile;  issued  23  September  1997; 
Thomson,  et  al.  Licenses  shall  complv 
with  35  U.S. C.  209  and  37  CFR  404 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratorv.  Office  of  Research  and 
Technology  Applications.  .\TTN: 
AMSRL-CS-TT 'Bldg.  434.  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  00-17508  Filed  7-10-00;  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

intent  To  Grant  an  Exclusive  or 
Partially  Exclusive  License  to  Whtthner 
Corporation 

AGENCY:  U,S,  Army  Research 
Laboratory,  DoD, 
ACTION:  Notice  of  Intent. 

SUMMARY:  In  compHance  with  37  CFR 
404  et  seq.,  the  Department  of  the'Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Whithner  Corporation,  a  corporation 
having  its  principle  place  of  business  at 
6300  Blair  Hill  Lane,  Baltimore,  MD 
21209,  an  exclusive  or  partially 
exclusive  license  relative  to  a  patented 
ARL  technology  (US  Patent  #5,669,608; 
Device  for  Locating  the  Position  of 
Impact  of  a  Projectile;  issued  23 
September  1997:  Thomson,  etal.). 
Anyone  wishing  to  object  to  the  granting 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D,  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg,  459,  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None, 

Gregory  D,  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  00-17507  Filed  7-10-00;  8:45  am] 

B4UJNG  CODE  3710-08-411 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

Department  of  the  Army 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  to  the  Central  and  Southern 
Florida  Project  (C&SF)  Comprehensive 
Review  Study  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement  on 
the  Water  Preserve  Areas  (WPA) 
Feasibility  Study 

AGENCY:  .\rmy  Corps  of  Engineers, 
Department  of  Defense. 
action:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
.Army  Corps  of  Engineers,  intends  to 
prepare  a  Supplemental  Environmental 
Impact  Statement  to  the  C&SF 
Comprehensive  Review  Study 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 


Statement  on  the  Water  Preserve  Areas 
Feasibility  Study,  the  study  is  located  in 
Palm  Beach,  Broward,  and  Miami-Dade 
Counties  east  of  t*ie  Water  Conservation 
Areas  and  gent     Ay  west  of  existing 
developed  areas.  The  study  wdll 
investigate  concepts  to  capture  and  store 
excess  surface  waters  by  backpumping 
water  from  the  lower  east  coast  urban 
areas  that  is  normally  discharged  to  tide 
via  the  C&SF  Project  canal  system.  The 
C&SF  Comprehensive  Review  Study 
demonstrated  that  the  Water  Preserve 
Areas  concept  is  an  integral  part  of  the 
Everglades  restoration  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  SEIS  can  be  answered  by  William 
Porter,  Planning  Division,  U.S.  Army 
Corps  of  Engineers,  P.O.  Box  4970, 
Jacksonville,  Florida  32232-0019, 
Telephone  904-232-2259,  or  Fax  904- 
232-3442. 

SUPPLEMENTARY  INFORMATION:  a.  Project 
Features  and  Scope:  The  WPAs 
feasibility  study  wall  evaluate  the  size, 
location,  and  operational  aspects  of  the 
components  of  the  Comprehensive  Plan 
of  the  C&SF  Project  Comprehensive 
Review  Study  within  the  WPAs  study 
boundary  to  provide  for  the  optimum 
ecosystem  restoration  function.  Other 
water-related  needs  and  issues  which 
will  be  addressed  in  the  detailed 
engineering  design  of  the  WPAs 
include:  water  supply/use,  water 
quality,  seepage  barriers,  salt  water 
intrusion,  lu-ban  development  impacts, 
and  the  presence  of  exotics  in  the 
proposed  WPAs.  This  WPAs  Feasibility 
Study  will  contain  feasibility  level 
analyses  including  General  Design 
Memorandum  level  engineering  and 
design.  Some  of  the  tasks  associated 
with  the  preparation  of  this  report  will 
include  surveys  and  mapping, 
geotechnical  investigations,  design 
optimization,  economics,  environmental 
analyses,  and  real  estate  analyses.  A 
supplemental  National  Environmental 
Policy  Act  document  will  be  prepared, 
A  Project  Management  Plan  has  been 
prepared  that  details  schedules,  funding 
requirements,  and  identifies  resource 
needs, 

b.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  is  being  utiUzed 
to  involve  Federal,  State,  and  local 
agencies,  affected  Indian  Tribes,  and 
other  interested  private  organizations 
and  parties,  A  Scoping  Letter  has  been 
sent  to  interested  Federal,  State  and 
local  agencies,  interested  organizations 
and  the  public,  to  request  their 
comments  and  concerns  regarding 
issues  they  feel  should  be  addressed  in 
the  SEIS,  Interested  persons  and 
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organizations  wishing  to  participate  in 
the  scoping  process  should  contact  the 
U.S.  Anny  Corps  of  Engineers  at  the 
address  above.  Significant  tissues 
anticipated  include:  flood  protection 
and  water  supply  for  the  project  area; 
reduced  drainage  of  the  Everglades  and 
reestablishing  natural  hydropattems 
within  existing  natural  areas,  providing 
short  hydroperiod  wetlands  to  increase 
spatial  extent,  and  providing  a  buffer 
between  the  Everglades  and  the 
increasingly  urbanized  lower  east  coast 
area.  Public  meetings  held  over  the 
course  of  the  study  will  be  announced 
in  public  notices  and  local  newspapers 
with  exact  locations,  dates,  and  times. 

c.  It  is  estimated  that  the  SEIS  will  be 
available  to  the  public  by  summer  2001. 

James  C.  Duck, 

Chief,  Planning  Division. 

(FR  Doc.  00-17503  Filed  7-1O-O0;  8:45  am] 

BILUNO  CODE  3710-AJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Dam  Safety  Assurance 
Study,  Tuttle  Creek  Lake  Project, 
Manhattan,  Kansas 

AGENCY;  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  hitent. 


SUMMARY:  The  pmpose  of  this  study  is 
to  consider  the  economic, 
environmental,  and  social  impacts  that 
may  occur  as  a  result  of  various 
alternatives  being  considered  in  a  dam 
safety  assurance  study,  to  consider 
embankment  seismic  remediation, 
under  the  authority  of  Section  1203  of 
the  water  Resources  Development  Act  of 
1986  {Pub.  L.  99-662).  Tuttle  Creek  Lake 
Project,  Manhattan,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed  study 
and  DEIS  can  be  answered  by  the 
Project  Manager.  Mr.  David  L.  Mathews, 
telephone  number  (816)  983-3696, 
Chief,  Dam  Safety  and  Support  Section, 
Geotechnical  Branch,  U.S.  Army  Corps 
of  Engineers,  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106-2896 
SUPPLEMENTARY  INFORMATION:  1.  The 

Kansas  City  District  (KCD),  Corps  of 
Engineers,  is  undertaking  a  Dam  Safety 
Assiu-ance  Study,  to  consider 
embankment  seismic  remediation 
measures,  under  the  authority  of  Section 
1203  of  the  Water  Resources 
Development  Act  of  1986  (Pub.  L.  99- 


662,  for  the  Tuttle  Creek  Lake  Project, 
Manhattan,  Kansas. 

2.  KCD's  study  will  evaluate  the  no- 
action  alternative  as  well  as  various 
structural  alternatives  to  determine: 

a.  Seismic  remediation  costs  and 
benefits; 

b.  Regional  social  and  economic 
impacts;  and 

c.  Environmental  impacts  and 
mitigation  measures. 

3.  Reasonable  alternatives  KCD  will 
examine  include  the  feasibility  of 
various  structural  measures  to  address 
dam  safety  issues  concerning  seismic 
stability  of  the  Tuttle  Creek  dam. 

4.  Scoping  Process. 

a.  A  public  workshop  will  be  held  at 
Manhattan,  Kansas  in  the  Fall  of  2000, 
The  exact  date,  time,  and  location  of  the 
workshop  will  be  announced  when  the 
details  are  finalized.  Additional 
workshops  will  be  held  as  the  study 
progresses  to  keep  the  public  informed. 
Coordination  meetings  will  be  held  as 
needed  with  affected/concerned  local. 
State,  and  Federal  governmental 
entities. 

b.  These  workshops  and  meetings,  as 
well  as  any  meetings  which  were 
previously  held  regarding  this  project, 
will  serve  as  the  collective  scoping 
process  for  preparation  of  the  DEIS.  No 
formal  "scoping"  meeting  will  be  held. 

c.  Draft  documents  forthcoming  from 
the  study  will  be  distributed  to  Federal, 
State,  and  local  agencies,  as  well  as 
interested  members  of  the  general 
public,  for  review  and  comment. 

d.  Significant  issues  to  be  analyzed  in 
depth  include  evaluations  of: 

(1)  Dam  safety; 

(2)  Impacts  to  fish  and  wild  resources; 

(3)  Recreation; 

(4)  Navigation;  and 

(5)  Water  supply. 

e.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
per  regulations  of  the  Council  of 
Environmental  Quality  (Code  of  Federal 
Regulations,  40  CFR  Parts  1500-1508), 
and  other  applicable  laws,  regulations, 
and  guidelines. 

5.  The  anticipated  date  of  availability 
of  the  DEIS  for  public  review  is  January 
2002. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  00-17506  Filed  7-10-00;  8:45  am] 

BILUNO  CODE  3710-KN-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  EGOO-172-000.  et  a!.] 

CPV  Gulfcoast.  Ltd.,  et  al.:  Electric 
Rate  and  Corporate  Regulation  Filings 

July  5,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CPV  Gulfcoa.st.  Ltd 

[Docket  No.  EGOO-1 72-000] 

Take  notice  that  on  June  23,  2000, 
CPV  Gulfcoast,  Ltd.,  c/o  Competitive 
Power  Ventures,  LP,  4061  Power  Mill 
Road,  Suite  700,  Calverton,  MD  20705, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Ciommission)  an 
amendment  to  the  June  15,  2000 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  amendment  identified  the 
following  informational  changes:  (i) 
CPV  Gulfcoast.  Ltd  is  the  name  of  the 
Applicant  rather  than  (TV  Gulfcoast, 
L.P.  and  (ii)  that  the  nominallv  rated 
250  MW  natural  gas  fired  rombined 
cycle  generating  facility  will  consist  of 
one  (1)  F  class  combustion  turbine,  one 
(1)  heat  recoverv'  steam  generator  and  a 
single  steam  turbine. 

Comment  date.  luly  26.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application, 

2.  Southern  Company  Services,  Inc. 

[Docket  No,  EROO-2998-0001 

Take  notice  that  on  June  30,  2000, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Purchased  Power  Agreement  between 
Georgia  Power  and  LG&E  Energy 
Marketing.  Inc.  (LEM)  dated  October  6, 
1999  (the  Agreement)  pursuant  to  the 
Commission's  authorization  for  Georgia 
Power  to  sell  power  at  market  rates 
under  the  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Supersedes  Original 
Volmne  No.  4).  The  Agreement  provides 
the  general  terms  and  conditions  for 
capacity  and  associated  energy  sales 
from  Georgia  Power  to  LEM 
commencing  on  June  1,  2000. 

Comment  date:  July  21 ,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Southern  Company  Services.  Inc. 

(Docket  No.  EROO-2999-OOOl 

Take  notice  that  on  June  30,  2000. 
Southern  Company  Services,  Inc.,  as 
agent  for  Cieorgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Purchased  Power  Agreement  between 
Georgia  Power  and  LG&E  Energy 
Marketing.  Inc  (LEM)  dated  November 
24,  1998  (the  Agreement),  the  Letter 
Agreement  between  LEM  and  Georgia 
Power,  dated  as  of  June  20.  2000  (Letter 
i^greement),  and  the  Letter  Agreement 
between  LEM  and  Georgia  Power,  dated 
as  of  June  26,  2000  (Second  Letter 
Agreement),  pursuant  to  the 
Commission's  authorization  for  Georgia 
Power  to  sell  power  at  market  rates 
under  the  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Supersedes  Original 
Volume  No.  4).  The  Agreement  provides 
I     tbe  general  terms  and  conditions  for 
capacity  and  associated  energy  sales 
from  Georgia  Power  to  LEM 
commencing  on  June  1.  2000.  The  Letter 
Agreement  and  the  Second  Letter 
Agreement  accelerate  the 
commencement  dates  for  the  delivery  of 
portions  of  capacity  and  associated 
energv  under  the  Agreement. 

Comment  date:  fuly  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-3000-OOOl 

Take  notice  that  on  June  30,  2000, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Purchased  Power  .^greement  between 
Georgia  Power  and  Dynegy  Power 
Marketing.  Inc.  (Dynegy)  dated  March  2, 
2000  (the  Agreement)  pursuant  to  the 
(]ommissions  authorization  for  Georgia 
Power  to  sell  power  at  market  rates 
under  the  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff.  First  Revised 
Volume  No  4  (Supersedes  Original 
Volume  No,  4).  The  Agreement  provides 
the  general  terms  and  conditions  for 
capacity  and  associated  energy  sales 
from  Georgia  Power  to  Dynegy 
commencing  on  [une  1.  2000. 

Comment  date:  July  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services,  Inc. 

(Docket  No  ER0O-.3001-O0O; 

Take  notice  that  on  June  30,  2000, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Power  Purchase  Agreement  betw  een 
Creorgia  Power  and  Alabama  Electric 
Cooperative,  Inc.  (.\EC)  dated  May  5, 


2000  (the  Agreement)  pursuant  to  the 
Commission's  authorization  for  Georgia 
Power  to  sell  power  at  market  rates 
under  the  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Supersedes  Original 
Volume  No.  4).  The  Agreement  provides 
the  general  terms  and  conditions  for 
capacity  and  associated  energy  sales 
from  Georgia  Power  to  AEC 
commencing  on  June  1,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Conectiv 

(Docket  No.  EROO-3002-OOOl 

Take  notice  that  on  June  30,  2000, 
Conectiv  tendered  for  filing  under 
Section  205  of  the  Federal  Power  Act 
four  Interconnection  Agreements 
between  Conectiv  and  NRG  Energy,  Inc. 
The  Interconnection  Agreements  set 
forth  the  terms  for  the  interconnection 
of  four  wholly-owned  generating 
stations  being  acquired  by  NRG  Energy, 
Inc,  from  Conectiv  in  association  with 
Conectiv's  restructuring  efforts. 

A  copy  of  the  filing  was  served  on  the 
Delaware  Public  Service  Commission, 
the  Maryland  Public  Service 
Commission,  the  New  Jersey  Board  of 
Public  Utilities,  the  Permsylvania  Public 
Utility  Commission,  the  Virginia  State 
Corporation  Commission,  PJM 
Interconnection,  LLC,  and  NRG  Energy, 
Inc, 

Comment  date:  July  21,  2000,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Services  Company 
(Docket  No.  EROO-3003-OOOj 

Take  notice  that  on  Jime  30,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service  between  ASC  and  Illinois 
Municipal  Electric  Agency  (IMEA).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  IMEA  pursuant 
to  Ameren 's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-3004-000] 

Take  notice  that  on  Jvme  30,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power  or  the  Company), 
tendered  for  filing  the  following 
unexecuted  Service  Agreements  with 


Sempra  Energy  Trading  Corporation 
(Transmission  Customer): 

1 .  Unexecuted  Second  Amended 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  designated 
Second  Revised  Service  Agreement  No. 
253  under  the  Company's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  5; 

2.  Unexecuted  Second  Amended 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
designated  Second  Revised  Service 
Agreement  No.  49  under  the  Company's 
FERC  Electric  Tariff,  Original  Volume 
No.  5. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14,  1997.  Under 
the  tendered  Service  Agreements, 
Virginia  Power  will  provide  point-to- 
point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff.  The  Company 
requests  an  effective  date  of  June  1 , 
2000,  the  date  service  was  first  provided 
to  the  customer  under  the  amended 
agreements. 

Copies  of  the  filing  were  served  upon 
Sempra  Energy  Trading  Corporation,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  TXU  Electric  Company 

[Docket  No.  EROO-3005-000] 

Take  notice  that,  on  June  30,  2000, 
TXU  Electric  Company  (TXU  Electric) 
tendered  for  filing  an  executed 
tran.smission  service  agreement  (TSA) 
with  Engage  Energy  U.S.,  L.P.  for  certain 
Plaimed  and  Unplanned  Service 
transactions  under  TXU  Electric's  Tariff 
for  Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

TXU  Electric  requests  an  effective 
date  for  the  TSA  that  will  permit  it  to 
become  effective  on  or  before  the  service 
commencement  date  xmder  the  TSA. 
Accordingly,  TXU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Engage  Energy  U.S.,  L.P.  as  well  as  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PJM  Interconnection,  L.L.C 
pocket  No.  ER00-3006-O00] 

Take  notice  that  on  June  30,  2000. 
PJM  hitercormection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  the 
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Service  Agreement  for  Network 
Integration  Transmission  Service  for 
PP&L  Inc.  (now  PPL  Electric  Utilities 
Corporation)  (PPL)  so  as  to  reflect  that, 
commencing  June  1,  2000,  the  load  of 
the  Borough  of  Goldsboro,  Pennsylvania 
(Goldsboro)  will  be  served  by  PPL  rather 
than  GPU. 

Copies  of  this  filing  were  served  upon 
PPL,  GPU.  Goldsboro.  and  the 
Pennsylvania  Public  Utility 
Commission. 

PJM  requests  an  effective  date  of  June 

I .  2000,  for  the  amendments  to  the 
service  agreements. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-3007-000] 

Take  notice  that  on  June  30,  2000,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Gas  Recovery 
Systems,  Inc.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gas  Recovery  Systems,  Inc. 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  June  12,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Montana  Power  Company 

(Docket  No.  EROO- 3 008-000) 

Take  notice  that  on  Jime  30,  2000.  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  PPL  EnergyPlus,  LLC 
(PPL)  (Open  Access  Transmission 
Tariff). 

A  copy  of  the  filing  was  served  upon 
PPL  Energy  Plus,  LLC. 

Comment  date:  ]uly  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Companv 

iDoiKei  .\u  EROO-3009-0001 

Take  notice  that  on  Jime  30,  2000, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  amendments  to  its 
Open  Access  Transmission  Tariff 
(OATT)  to  enhance  the  ability  of 
customers  whose  loads  are  less  than  1 
MW  in  any  or  all  hours  to  schedule 


transmission  service  under  the 
Company's  OATT. 

Virginia  Power  requests  an  effective 
date  of  September  1,  2000. 

The  filing  has  been  served  on  Virginia 
Power's  ciurent  OATT  customers,  the 
Virginia  State  Corporation  Coiftmission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROO-3 01 0-000) 

Take  notice  that  on  June  30,  2000.  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  British 
Columbia  Power  Exchange  Corporation 
and  Pepco  Energy  Services  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
establishing  British  Columbia  Power 
Exchange  Corporation  and  Pepco  Energy 
Services  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Detroit  Edison  Company 

[Docket  No.  EROO-3011-OOOj 

Take  notice  that  on  Jime  30,  2000,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  for 
Short-term  Firm  Point-to-Point 
Transmission  Service  under  the  Joint 
Open  Access  Transmission  Tariff  of 
Consumers  Energy  Company  and  Detroit 
Edison,  FERC  Electric  Tariff  No.  1. 
between  Detroit  Edison  and  Nordic 
Electric,  dated  as  of  April  20,  2000.  The 
parties  have  not  engaged  in  any 
transactions  under  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  May  19,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Detroit  Edison  Company 

[Docket  No.  EROO-301 2-000) 

Take  notice  that  on  Jime  30,  2000,  The 
Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  Service 
Agreements  (the  Service  Agreement)  for 


Short-term  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  under  the 
Open  Access  and  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison. 
FERC  Electric  Tariff  No.  1,  between 
Detroit  Edison  and  Williams  Energy 
Marketing  and  Trading  Company,  dated 
as  of  April  27,  2000.  The  parties  have 
not  engaged  in  any  transactions  under 
the  Service  Agreements  prior  to  thirty 
days  to  this  filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  May  26,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Detroit  Edison  Company 

[Docket  No.  EROO-301. 3-000) 

Take  notice  that  on  June  30,  2000,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  for 
Short-term  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  under  the 
Open  Access  and  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison. 
FERC  Electric  Tariff  No.  1,  between 
Detroit  Edison  and  Aquila  Energy 
Marketing  Corporation,  dated  as  of  April 
27,  2000.  The  parties  have  not  engaged 
in  any  transactions  under  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  May  26,  2000. 

Conunent  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Services  Company 

[Docket  No.  EROO-3014-000] 

Take  notice  that  on  June  30,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  three  Ser\'ice  Agreements  for 
Long-Term  Firm  Point-to-Point 
Transmission  Serviges  between  ASC 
and  Reliant  Energy  Services,  Inc. 
(Reliant).  ASC  asserts  that  the  purpose 
of  the  Agreements  is  to  permit  ASC  to 
provide  transmission  service  to  Reliant 
pursuant  to  Ameren  s  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER  96-677-004. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  New  England  Power  Pool 

[Docket  No.  EROO-301 5-000) 

Take  notice  that  on  June  30,  2000,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 


20.  Amerei 


.■\greement 


22.  Centra 
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acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
The  Cape  Light  Compact  and  J.F.Gray  & 
Associates,  LLC  (collectively,  the 
Applicants). 

The  Participants  Committee  requests 
an  effective  date  of  July  1,  2000  for 
commencement  of  participation  in 
NEPOOL  by  Applicants. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E  ' 
at  the  end  of  this  notice. 

20.  Ameren  Services  Company 

[Docket  No.  EROO-3016-OOOl 

Take  notice  that  on  June  30,  2000, 
Ameren  Services  Company  {Ameren 
Services),  tendered  for  filing  a  Network 
Operating  Agreement  and  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  Illinois  Municipal  Electric 
Agency  (IMEA).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  IMEA  pursuant  to  Ameren's  Open 
Access  Tariff. 

ASC  requests  that  the  Network 
Service  Agreement  and  Network 
Operating  Agreement  be  allowed  to 
become  effective  June  1,  2000  as 
indicated  in  its  term. 

Comment  dafe;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  EROO-30 17-000] 

Take  notice  that  on  June  30,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  and  a 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Wind  Utility 
Consulting. 

NSP  requests  that  the  Commission 
accept  the  Agreement  effective  June  15, 
2000,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Illinois  Light  Company 

[Docket  No.  EROO-3018-OOOj 

Take  notice  that  on  June  30,  2000, 
Central  Illinois  Light  Company  (CILCO), 


300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  one  new  customer. 
Legacy  Energy  Group. 

CILCO  requested  an  effective  date  of 
June  13,  2000  for  the  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Avista  Corporation 

[Docket  No.  EROO-30 19-000] 

Take  notice  that  on  June  30,  2000, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  Section  35.12 
of  the  Commissions,  18  CFR  Part  35.12. 
an  executed  Mutual  Netting  Agreement 
vfith  Puget  Sound  Energ>',  Inc.,  effective 
June  1,  2000. 

Notice  of  the  filing  has  been  served 
upon  Puget  Sound  Energy,  Inc. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Southern  California  Edison 
Company 

[Docket  No.  EROO-3020-000] 

Take  notice  that  on  June  30,  2000, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  the  Harborgen 
Substation  Service  Agreement  No.  2 
(Agreement)  between  SCE  and  Harbor 
Cogeneration  Company  (Harbor). 

The  Agreement  specifies  the  terms 
and  conditions  imder  which  SCE  will 
interconnect  Harbor's  80,000  kW 
generating  facility  with  SCE's  Harborgen 
Substation  pursuant  to  SCE's 
Transmission  Owners  Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  edl  interested 
parties. 

Comment  date:  July  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Pool 

[Docket  No.  EROO-3021-000] 

Take  notice  that  on  June  30,  2000,  the 
New  England  Power  Pool  (NEPOOL), 
Participants  Committee  filed  for 
acceptance  materials  to  terminate  the 
membership  of  MetroMedia  Energy,  Inc. 
(MME). 

At  the  request  of  MME,  the 
Participants  Committee  seeks  a  June  1 , 
2000  effective  date  for  that  termination. 


The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  The  Detroit  Edison  Company 

[Docket  No.  EROO-302 2-000) 

Take  notice  that  on  Jime  30,  2000,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreement)  for 
Short-term  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  imder  the 
Open  Access  and  Joint  Open  Access 
Transmission  Tariffs  of  Consumers 
Energy  Company  and  Detroit  Edison, 
FERC  Electric  Tariff  No.  1 ,  between 
Detroit  Edison  and  Power  Exchange 
Corporation,  dated  as  of  April  27,  2000. 
The  parties  have  not  engaged  in  any 
transactions  imder  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schediUes  as  of  May  26,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-3023-000] 

Take  notice  that  on  June  30,  2000,  the 
American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement  for 
Duquesne  Light  Company  and 
Specifications  for  Long-Term  Firm 
Point-to-Point  Transmission  Service 
Reservations  to  be  attached  as  addenda 
to  the  previously  filed  Firm  Point-to- 
Point  Transmission  Service  Agreement 
with  the  Michigan  Companies 
(Consumers  Energy  and  The  Detroit 
Edison  Company).  All  of  these 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Volume 
No.  6,  effective  June  15.  2000. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  June  1,  2000. 

Piu-suant  to  a  request  by  PP&L,  Inc., 
the  Firm  and  Non-firm  Point-to-Point 
Transmission  Service  Agreements  No. 
159  and  95,  under  AEP  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  4,  are  being  assigned  to  PPL 
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Energy  Plus,  LLC.  The  AEP  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  4  is  superceded  by  &e  OATT. 

A  copy  of  the  Bling  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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28  Aquila  Eneixv  Marketing 
Corporation 

[Docket  No.  EROO-3024-0001 

Take  notice  that  on  June  30,  2000, 
.\quila  Energy  Marketing  Corporation 
(AEMC).  tendered  for  filing  a  Contingent 
Call  Option  between  AEMC  and 
UtiliCorp  United  Inc.  (d/b/a  Missouri 
Public  Service)  dated  June  30,  2000. 

AEMC  requests  that  the  Contingent 
Call  Option  be  made  effective  July  1, 
2000. 

Comment  date;  July  21  2000,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

29.  Ameren  Ener^  Marketing 
Company  and  Central  Illinois  Public 
Service  Company  d/b/a  .\merenCIPS 

iDocket  No  EK0O-.J0^.^-(JO0i 

Take  notice  that  on  June  30,  2000, 
Ameren  Energy  Marketing  Company 
lAEM)  and  Central  Illinois  Public 
Service  Company  d/b/a  AmerenCIPS 
(AmerenCIPS).  tendered  for  filing  a 
Voluntary  Curtailment  Agreement  imder 
which  AmerenCIPS  shall  voluntary 
reduce  its  load  upon  notice  from  AEM 
requesting  voluntary  reduction  in 
AmerenCIPS  load. 

Copies  of  this  filing  were  served  upon 
Illinois  Commerce  Commission. 

Comment  date;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Southwestern  Electric  Power 

Company 

(Docket  No.  EROO-3026-000] 

Take  notice  that  on  June  30,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO).  tendered  for  filing 
Amendment  No.  3  to  the  Power  Supply 
Agreement,  dated  February  10,  1993,  as 
amended,  between  SWEPCO  and  East 
Texas  Electric  Cooperative,  Inc.,  (ETEC). 

SWEPCO  states  that  a  copy  of  the 
filing  has  been  served  on  ETEC  and  on 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROO-3027-OOQ] 

Take  notice  that  on  June  30,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing 
Amendment  No.  2  to  the  Amended  and 
Restated  Power  Supply  Agreement, 
dated  June  30,  1997,  as  amended, 
between  SWEPCO  and  Northeast  Texas 
Electric  Cooperative,  Inc.,  (NTEC). 

SWEPCO  states  that  a  copy  of  the 
filing  has  been  served  on  NTEC  and  on 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-3028-000) 

Take  notice  that  on  June  30,  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
that  pursuant  to  an  Assignment  and 
Assumption  Agreement,  PPL  Utilities 
will  assign  to  PPL  Montour,  LLC  its 
rights  and  obligations  under  the  115  kV 
Seward-Conemaugh  Interconnection 
Facilities  Agreement  (Pennsylvania 
Electric  Company  Rate  Schedule  FERC 
No.  63). 

Comment  date;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-3029-000| 

Take  notice  that  on  June  30,  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
that  pursuant  to  an  Assignment  and 
Assumption  Agreement,  PPL  Utilities 
will  assign  to  PPL  Montour,  LLC  its 
rights  and  obligations  imder  the 
Conemaugh  Operating  Agreement  (GPU 
Operating  Companies  Rate  Schedule 
FERC  No.  100). 

Comment  date:  July  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-3030-000] 

Take  notice  that  on  June  30,  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
that  piu-suant  to  an  Assignment  and 
Assiunption  Agreement,  PPL  Utilities 
will  assign  to  PPL  Montour,  LLC  its 
rights  and  obligations  under  the 
Conemaugh  Interconnection  Agreement 
(PPL  Utilities  Rate  Schedule  FERC  No. 
168). 


Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-303 1-000] 

Take  notice  that  on  June  30.  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
that  pursuant  to  an  Assignment  and 
Assumption  Agreement.  PPL  Utilities 
will  assign  to  PPL  Montour,  LLC  its 
rights  and  obligations  under  the 
Keystone  Interconnection  Agreement 
(Permsylvania  Electric  Company  d/b/a/ 
GPU  Energy  Rate  Schedule  FERC  No. 
115). 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

36.  PPL  Electric  Utilities  Corporation 

[Docket  No.  EROO-303 2-000 1 

Take  notice  that  on  June  30,  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
that  pursuant  to  an  Assignment  and 
Assumption  Agreement.  PPL  Utilities 
will  assign  to  PPL  Montour,  LLC  its 
rights  and  obligations  under  the 
Keystone  Operating  Agreement  (GPU 
Operating  Companies  Rate  Schedule 
FERC  No.  99). 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  PPL  Electric  I'tilities  Corporation 

[Docket  No.  EROO-3033-OOOl 

Take  notice  that  on  June  30,  2000, 
PPL  Electric  Utilities  Corporation  (PPL 
Utilities),  tendered  for  filing  with  the 
Federal  Energy  Regulators  Commission 
that  pursuant  to  an  Assignment  and 
Assumption  of  Power  Sales  Agreement 
dated  June  26,  2000,  between  Baii.more 
Gas  and  Electric  Company  (BGE)  and 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  BGE  will  assign  to  its 
affiliate  CPSG  its  interest  in  a  Capacity 
and  Energv  Sales  Agreement  between 
PPL  Utilities  and  BGE  (PPL  Rate 
Schedule  FERC  No.  92). 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  FPL  Montour.  LLC 

[Docket  No.  EROO-3034-OOOl 

Take  notice  that  on  June  30,  2000, 
PPL  Montour,  LLC  (PPL  Montour), 
tendered  for  filing  with  the  Commission 
notice  that  PPL  Electric  Utilities 
Corporation  (PPL  Utilities)  will  assign 
its  rights  and  obligations  under  the 
Assignment  and  Assumption 


39.  Commc 
Commonw 
Indiana 
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Agreement,  dated  November  24,  1999, 
between  the  Conemaugh  Generating 
Station  Owners  and  Sithe  Power 
Marketing,  L.P. 

PPL  Montour  has  served  a  copy  of  this 
filing  on  the  Conemaugh  Generating 
Owners,  Sithe  Power  Marketing,  L.P. 
and  PPL  Utilities. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

39.  Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of 
Indiana 

Dud-et  No  EROO-3035-0001 

Take  notice  that  on  June  30,  2000, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collectively  ComEd),  tendered 
for  filing  an  amendment  to  ComEd's 
Open  Access  Transmission  Tariff 
(OATT)  to  offer  new  redispatch  options 
to  its  Transmission  Customers.  ComEd 
is  also  revising  Schedule  9  of  its  OATT, 
which  sets  forth  how  Transmission 
Customers  shall  compensate  ComEd  for 
redispatch.  and  updating  the  Market 
Redispatch  option  of  Attachment  ]  to  its 
OATT  to  reflect  changes  submitted  by 
the  North  America  Electric  Reliability 
Council  and  adopted  by  the 
Commission  in  Docket  No.  EROO-2077- 
000, 

ComEd  requests  an  effective  date  of 
August  29.  2000. 

Copies  of  the  filing  were  served  upon 
ComEd's  jurisdictional  customers  and 
interested  state  commissions. 

Comment  date:  luly  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  PPL  Montour,  LLC 

(Docket  No.  EROO-3036-OOOl 

Take  notice  that  on  June  30,  2000, 
PPL  Montour,  LLC  (PPL  Montour), 
tendered  for  filing  with  the  Commission 
notice  that  PPL  Electric  Utilities 
Corporation  (PPL  L'tilities)  will  assign 
its  rights  and  obligations  under  the 
.Assignment  and  Assumption 
Agreement,  dated  November  24,  1999, 
between  the  Keystone  Generating 
Station  Owners  and  Sithe  Power 
Marketing,  LP, 

PPL  Montour  has  served  a  copy  of  this 
filing  on  the  Kevstone  Generating 
OwTiers.  Sithe  Power  Marketing,  L.P. 
and  PPL  Utilities. 

Comment  date:  July  21,  2000.  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice. 

41.  PPL  Montour,  LLC 

[Docket  No  EKOO-3037-OOO] 

Take  notice  that  on  June  30,  2000, 
PPL  Montour,  LLC  (PPL  Montour), 


tendered  for  filing  with  the  Commission 
notice  that  PPL  Electric  Utilities 
Corporation  (PPL  Utilities)  will  assign 
its  rights  and  obligations  under  the 
Energy  Service  Agreement  among  the 
Conemaugh  Generating  Station  Owners 
and  Sithe  Power  Marketing,  L.P.,  dated 
November  24,  1999,  and  filed  the 
Energy  Service  Agreement. 

PPL  Montour  has  served  a  copy  of  this 
filing  on  the  Conemaugh  Generating 
Owners,  Sithe  Power  Marketing,  L.P. 
and  PPL  Utilities. 

Comment  date:  July  21,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

42.  Exeter  Energy  Limited  Partnership 

[Docket  No.  EROO-3039-000] 

Take  notice  that  on  June  30,  2000, 
Exeter  Energy  Limited  Partnership. 
(Exeter)  tendered  for  filing  pursuant  to 
Rule  205,  18  CFR  385.20,5,  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  at  the  earliest  possible  time, 
but  no  later  than  60  days  from  the  date 
of  its  filing. 

EXETER  intends  to  engage  in  electric 
power  and  energy  purchases  and  sales. 
In  transactions  where  EXETER  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  As  outlined  in 
EXETER  s  petition,  EXETER  is  an 
affiliate  of  CMS  Energy,  a  public  utility 
holding  company  and  the  parent 
company  of  Consvuners  Energy 
Company. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Pennsylvania  Electric  Company 

[Docket  No  ER0O-3O4a-OO0j 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  a  Notice 
of  Assignment  pursuant  to  which  it  will 
replace  its  affiliate  Baltimore  Gas  and 
Electric  Companv  (BGE)  under  the 
Kevstone  Generating  Station  Operating 
Agreement  (Agreement),  Penelec  Rate 
Schedule  No  99,  as  part  of  BGE's 
restructuring. 

The  effective  date  of  the  Agreement  is 
the  date  BGE  s  ownership  interest  in  the 
Keystone  Generating  Station  is 
transferred  from  BGE  to  CPSG. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Pareigraph  E 
at  the  end  of  this  notice. 


44.  Peimsylvania  Electric  Company 

[Docket  No.  EROO-304 1-000] 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  a  Notice 
of  Assignment  pursuant  to  which  it  will 
replace  its  affiliate  Baltimore  Gas  and 
Electric  Company  (BGE)  under  the  115 
kV  Seward-Conemaugh  Interconnection 
Facilities  Agreement,  Pennsylvania 
Electric  Company  Rate  Schedule  FERC 
No.  63. 

The  effective  date  of  the  assignment  is 
the  date  BGE's  ownership  interest  in  the 
Conemaugh  Generating  Station  is 
transferred  from  BGE  to  CPSG. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Constellation  Power  Source 
Generation,  Inc. 

(Docket  No  ER00-3042-000] 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  (1)  a 
November  24, 1999  Assignment  and 
Assumption  Agreement  (November 
Agreement)  among  the  public  utility 
owners  of  the  Keystone  Generating 
Station;  and  (2)  a  Jxme  26,  2000 
Assigiunent  and  Assumption  agreement 
by  and  between  Baltimore  Gas  and 
Electric  Company  (BGE)  and  CPSG  (June 
Agreement).  Pursuant  to  the  June 
Agreement,  BGE  will,  in  conjunction 
with  its  restructxiring.  assign  its  interest 
in  the  November  Agreement  to  its 
affiliate  CPSG. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Pennsylvania  Electric  Company 

(Docket  No  EROO-3043-OOOl 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  Notice  of 
Assignment  pursuant  to  which  it  will 
replace  its  affiliate  Baltimore  Gas  and 
Electric  Company  (BGE)  under  the 
Conemaugh  Generating  Station 
Operating  Agreement  (Agreement), 
Penelec  Rate  Schedule  No.  100,  as  part 
of  BGE's  restructuring. 

The  effective  date  of  the  Agreement  is 
the  date  BGE's  ownership  interest  in  the 
Conemaugh  Generating  Station  is 
transferred  from  BGE  to  CPSG. 

Comment  date:  July  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Safe  Harbor  Water  Power 
Corporation 

[Docket  No  EROO-3044-000] 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
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Inc.  (CPSG)  on  behalf  of  Safe  Harbor 
Water  Power  Coqjoration  (Safe  Harbor) 
and  PPL  Electric  Utilities  Corporation 
(PPL  Utilities)  tendered  for  filing  (a)  an 
Assignment  and  Assumption  of  the  Safe 
Harbor  Contract,  by  and  between 
Baltimore  Gas  and  Electric  Company 
(BGE)  and  CPSG  (BGE  Agreement);  and 
(b)  an  Assignment  and  Assumption  of 
the  Safe  Harbor  Contract,  by  and 
between  PPL  Utilities  and  PPL 
Holtwood,  LLC  (PPL  Agreement). 
Pursuant  to  the  BGE  Agreement,  BGE 
will  assign  its  interest  as  purchaser 
under  the  Safe  Harbor  Contract  (Safe 
Harbor  Water  Power  Corporation  Rate 
Schedule  FERC  No  7),  to  its  affiliate 
(  :PSG  Pursuant  to  the  PPL  Agreement, 
PPL  Utilities  will  assign  its  interest  as 
purchaser  under  the  Safe  Harbor 
Contract  to  PPL  Holtwood,  LLC. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Pennsylvania  Electric  Company 

[Docket  No  EROO-3045-OOOl 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CTSG),  tendered  for  filing  Notice  of 
.Assignment  pursuant  to  which  it  will 
replace  its  affiliate  Baltimore  Gas  and 
Electric  Company  (BGE)  under  the 
Keystone  Generating  Station 
Intercomiection  Agreement 
lAgreement).  dated  June  26,  2000, 
Penelec  Rate  Schedule  FERC  No.  115. 

The  effective  date  of  the  assignment  is 
the  date  BG^'s  ownership  interest  in  the 
Keystone  Generating  Plant  is  transferred 
from  BGE  to  CPSG. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

49.  Pennsylvania  Electric  Company 

(Docket  No  EROO- ,3046-0001 

Take  notice  that  on  Jxme  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG).  tendered  for  filing  Notice  of 
Assigimient  pursuant  to  which  it  will 
replace  its  affiliate  Baltimore  Gas  and 
Electric  Companv  (BGE)  under  the 
Conemaugh  Cxenerating  Station 
Operating  Agreement  (Agreement), 
Penelec  Rate  Schedule  No.  100,  as  part 
of  BGE's  restructuring. 

The  effective  date  of  the  Agreement  is 
the  date  BC^E's  ownership  interest  in  the 
Conemaugh  Cienerating  Station  is 
transferred  from  BGE  to  CPSG. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


50.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No.  EROO-304 7-000] 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  Notice  of 
Assignment  pertaining  to  two 
assignments.  The  assignments  relate  to 
the  Keystone  Interconnection 
Agreement,  Penelec  Rate  Schedule 
FERC  No.  115. 

The  effective  date  of  the  assignments 
is  the  date  Baltimore  Gas  and  Electric 
Company's  (BGE)  ownership  interest  in 
the  Keystone  Generating  Station  is 
transferred  from  BGE  to  its  affiliate 
CPSG. 

Comment  date;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No  EROO-3048-0001 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Lie.  (CPSG)  tendered  for  filing  (1)  A 
November  24,  1999  Assignment  and 
AssxmipUon  Agreement  (November 
Agreement)  among  the  public  utility 
owners  of  the  Conemaugh  Generating 
Station;  and  (2)  a  June  26,  2000 
Assignment  and  Assumption  agreement 
by  and  between  Baltimore  Gas  and 
Electric  Company  (BGE)  and  CPSG  Qune 
Agreement).  P\u-suant  to  the  June 
Agreement,  BGE  will,  in  conjunction 
with  its  restructuring,  assign  its  interest 
in  the  November  Agreement  to  its 
affiliate  CPSG. 

Comment  date/July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No.  EROO-3049-000] 

Take  notice  that  on  June  30,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (CPSG),  tendered  for  filing  Notice  of 
Assignment  pertaining  to  two 
assignments.  The  assignments  relate  to 
the  Conemaugh  Intercormection 
Agreement,  Penelec  Rate  Schedule 
FERC  No.  115. 

The  effective  date  of  the  assignments 
is  the  date  Baltimore  Gas  and  Electric 
Company's  (BGE)  ownership  interest  in 
the  Conemaugh  Generating  Station  is 
transferred  from  BGE  to  its  affiliate 
CPSG. 

Comment  date;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


53.  Panda  Oneta  Power,  L.P. 

[Docket  No.  ER0O-305D-000) 

Take  notice  that  on  June  30,  2000, 
Panda  Oneta  Power,  L.P.  (Panda  Oneta). 
4100  Spring  Valley,  Suite  1001.  Dallas. 
Texas  75244,  tendered  for  filing  in 
Docket  No.  EROO-1982  pursuant  to  18 
CFR35  13and  131.53  of  the  Federal 
Energy-  Regulatory'  Commission's  Rules 
and  Regulations.  Notice  of  Cancellation 
effective  July  1.  2000 

Panda  Oneta  states  that  it  has  never 
entered  into  any  wholesale  electric 
power  or  energy  transactions,  and  has 
never  utilized  its  Electric  Rate  Schedule 
FERC  No.  1. 

Comment  date.  July  21,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  ,Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulator\'  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385  214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Internet  at  http;// 
www.ferc.fed.us/  oniine/rims.htm  (call 
202-208-2222  for  assistance). 

David  P  Boergers, 

Secretary. 

[PR  Doc.  00-17425  Filed  7-10-00;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-007] 

Dominion  Transmission  inc.  (Formerly 
CNG  Transmission  Corporation;  Notice 
of  Negotiated  Rate  Filing 

July  5.  2000. 

Take  notice  that  on  June  29,  2000, 
Dominion  Transmission,  Inc.  (DTI) 
(formerly  CNG  Transmission 
Corporation)  tendered  for  filing  the 
following  tariff  sheets  for  disclosure  of 
a  recently  negotiated  rate  transaction: 

Original  Sheet  No.  39B 


David  P.  Boi 

Secretary. 
[PR  Doc.  00- 

BILUNG  CODE 
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DTI  requests  an  effective  date  of  July 
1.  2000.  for  the  negotiated  rate. 

DTI  states  that  copies  of  the  filing 
have  been  served  on  all  parties  on  the 
official  service  list,  DTI's  customers,  and 
interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
r.ommis.sion's  Regulations.  Protests  vdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  thi.s  filmg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-17426  Filed  7-10-00;  8:45  am] 

BILLING  CODE  671 7-01 -K 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6733-1] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Registration  of 
Fuels  and  Fuel  Additives 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
(  ontmuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Registration  of  Fuels  and  Fuel  Additives 
(EPA  ICR  Number  309.10,  OMB  Control 
Number  2060-0150,  expiration  date:  6- 
30-00).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  11.  2000. 
ADDRESSES:  Transportation  and 
Regional  Programs  Division,  Office  of 


Transportation  and  Air  Quality,  Office 
of  Air  and  Radiation,  Mail  Code  64D6J, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460.  A  paper  or 
electronic  copy  of  the  draft  ICR  may  be 
obtained  without  charge  by  contacting 
the  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W,  Caldwell,  (202)  564-9303,  fax: 
(202)  565-2085,  caldwell  jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  who  (1) 
manufacture  or  import  gasoline  or  diesel 
fuel  for  use  in  motor  vehicles,  or  (2) 
manufacture  or  import  an  additive  for 
gasoline  or  diesel  fuel  for  use  in  motor 
vehicles. 

Title:  Registration  of  Fuels  and  Fuel 
Additives:  Requirements  for 
Manufacturers  (40  CFR  79),  EPA  ICR 
Number  309.10,  OMB  Control  Number 
2060-0150,  expiration  date:  6-30-00. 

Abstract:  In  accordance  with  the 
regulations  at  40  CFR  79,  Subparts  A,  B, 
C,  and  D,  Registration  of  Fuels  and  Fuel 
Additives,  manufacturers  (including 
importers)  of  gasoline  or  diesel  fuel  for 
use  in  motor  vehicles,  and 
manufacturers  (including  importers)  of 
additives  for  such  gasoline  or  diesel 
fuel,  are  required  to  have  these  products 
registered  by  the  EPA  prior  to  their 
introduction  into  commerce. 
Registration  involves  providing  a 
chemical  description  of  the  fuel  or 
additive,  certain  technical  and 
marketing  information,  and  any  health- 
effects  information  in  possession  of  the 
manufacturer.  The  development  of 
heath-effects  data,  as  required  by  40 
CFR  part  79,  Subpart  F,  is  covered  by  a 
separate  information  collection. 
Manufacturers  are  also  required  to 
submit  periodic  reports  (annually  for 
additives,  quarterly  and  aimually  for 
fuels)  on  production  volume  and  related 
information.  The  information  is  used  to 
identify  products  whose  evaporative  or 
combustion  emissions  may  pose  an 
unreasonable  risk  to  public  health,  thus 
meriting  further  investigation  and 
potential  regulation.  The  information  is 
also  used  to  ensure  that  gasoline 
additives  comply  with  EPA 
requirements  for  protecting  catalytic 
converters  and  other  automotive 
emission  controls.  The  data  have  been 
used  to  construct  a  comprehensive  data 
base  on  fuel  and  additive  composition. 
The  Mine  Safety  and  Health 
Administration  of  the  Department  of 
Labor  restricts  the  use  of  diesel 
additives  in  underground  coal  mines  to 
those  registered  by  EPA.  Most  of  the 
information  is  confidential. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
at  40  CFR  Part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accviracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  There  are 
approximately  120  fuel  manufacturers, 
660  additive  manufacturers,  600 
registered  fuels,  and  5600  registered 
additives.  For  each  additive  that  is  not 
a  relable  of  a  registered  additive,  about 
4000  additives,  an  annual  report  is 
required,  at  an  estimated  burden  of  one 
hour  and  cost  of  $58.  For  each  fuel, 
quarterly  and  annual  reports  are 
required,  at  an  estimated  burden  of 
three  hours  and  $173  for  each.  EPA 
estimates  that  there  will  be  500  new 
additives  registered  each  year,  with  a 
reporting  burden  of  eight  hours  and 
$500  each.  EPA  estimates  that  there  will 
be  500  additive  update  letters  each  year, 
with  a  burden  of  one  hour  and  $54  each. 
EPA  estimates  that  there  will  be  50  new 
gasoline  and  diesel  fuels  registered  each 
year,  with  a  burden  of  eight  hours  and 
$500  each.  EPA  estimates  that  there  wiU 
be  600  fuel  update  letters  each  year, 
with  a  burden  of  one  hour  and  $54  each. 
There  are  no  capital  and  start-up  costs. 
There  are  no  operation  and  maintenance 
costs  beyond  copying  and  postage.  The 
total  aimual  estimated  burden  for 
industry  is  18,500  hours  and  $1  million. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  22,  2000. 

Merrylin  Zaw-Mon, 

Director,  Transportation  and  Regional 
Programs  Division. 

(FR  Doc  00-17490  Filed  7-10-00;  8:45  am] 

BIUJNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6732-1] 

Notice  of  Availability  and  Request  for 
Comment  on  Draft  Plan  of  Action  for 
Reducing.  Mitigating,  and  Controlling 
Hypoxia  in  the  Northern  Gulf  of  Mexico 

agency:  Environmental  Protection 
Agency  (EPA). 

ACHON:  Notice  of  Availability  and 
Request  for  Public  Comment. 

SUMMARY:  The  Environmental  Protection 

Agency  (EPA),  on  behalf  of  the 
Mississippi  River/GuIf  of  Mexico 
VVdtershed  Nutrient  Task  Force  (Task 
Force),  invites  public  comments  on  the 
draft  Action  Plan  for  Reducing, 
Mitigating,  and  Controlling  H)rpoxia  in 
the  Northern  Gulf  of  Mexico  (Action 
Plan)  as  required  by  section  604(b)  of 
Public  Law  105-383,  the  Harmful  Algal 
Bloorn  and  Hypoxia  Research  and 
Control  Act  of  1998.  Title  VI,  enacted  on 
November  13,  1998.  The  Task  Force  is 
comprised  of  senior  policymakers  from 
eight  Federal  agencies,  nine  States,  and 
two  Tribal  governments.  The  Action 
Plan  is  the  result  of  several  years  of 
study  and  discussion  by  the  members  of 
the  Task  Force  and  many  interested 
officials  and  citizens  who  participated 
in  their  deliberations. 
DATES:  Conunents  must  be  received  by 
September  1 1 .  2000.  All  comments 
received  during  the  formal  comment 
period  will  be  reviewed  and  delivered 
to  the  Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force  for  their 
consideration  prior  to  the  development 
of  the  final  Action  Plan.  Late  comments 
will  be  considered  as  time  allows. 
Submission  of  conunents  prior  to  the 
end  of  the  comment  period  is  highly 
encouraged 

ADDRESSES:  Submit  written  comments 
to:  Mississippi  River/Gulf  of  Mexico 


Action  Plan  (4503F),  c/o  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW,  Washington, 
DC  20460.  For  information  on  electronic 
filing  of  comments,  see  "Additional 
Comment  hiformation"  in 

SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Wilson,  U.S.  EPA,  A.ssessment  and 
Watershed  Protection  Division  (AWPD) 
(4503F),  1200  Pennsylvania  Avenue 
NW,  Washington.  D.C.  20460,  telephone 
(202)  260-7878;  Internet: 
wilson.john@epa.gov.  The  draft  Action 
Plan  below,  as  well  as  related 
information,  may  be  reached  via  the 
EPA  website:  at  <http://www.epa.gov/ 
msbasin/> 

SUPPLEMENTARY  INFORMATION: 

Additional  Comment  Information: 
Comments  may  also  be  submitted 
electronically.  Comments  should  be  sent 
to  the  following  Internet  address:  ms- 
river@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  or 
WordPerfect  file  avoiding  the  use  of 
special  characters  and  any  form  on 
encryption. 

The  Task  Force  first  met  on  December 
4,  1997  and  has  had  five  meetings  since 
that  time  in  various  locations  within  the 
Mississippi/Atchafalaya  river  basin.  At 
its  November  18,  1999  meeting  in 
Chicago,  IL,  the  Task  Force  expressed 
general  support  for  a  previous  draft  of 
this  Action  Plan,  but  requested  staff 
development  of  additional  information 
on  quantitative  goals  for  the  reduction 
of  hjrpoxia  in  the  Gulf  of  Mexico.  At  its 
June  15  and  16  meeting  in  St.  Louis, 
MO,  the  Task  Force  had  a  spirited 
discussion  about  alternative  goals  and 
directed  that  several  alternatives  be 
published  for  public  conunent. 
Accordingly,  the  Task  Force  is 
particularly  interested  in  comment  on 
the  following: 

1.  Which  of  the  "Coastal  Goals" 
should  be  in  the  final  Action  Plan,  and 
if  not  any  of  these,  please  suggest 
alternatives?  Are  the  "Within  Basin" 
and  "Quality  of  Life"  Goals  appropriate 
or  how  should  they  be  modified?; 

2.  Are  the  Implementation  Actions 
listed  and  the  dates  associated  with 
them  appropriate?; 

3.  Provide  examples  of  any  effective 
nutrient  management  State/Tribal 
program  successes  or  challenges  which 
can  be  highlighted  in  the  final  Action 
Plan;  and 

4.  Are  the  listings  of  Federal  programs 
in  the  section  "Funding  the  National 
Effort"  complete? 

Draft  Action  Plan  for  Reducing, 
Mitigating,  and  Controlling  Hypoxia  in 
the  Northern  Gulf  of  Mexico 

Piupose  and  Badtground 


Background  on  the  Issue 

Long-Term  Goals 

Impiementation  Actions 

Key  Roles  and  Responsibilities 

The  Frameworic  and  Approach  for  Reducing 

Hypoxia  in  the  Gulf  of  Mexico 
Adaptive  Management:  Action,  Monitoring, 

and  Research 
Funding  the  National  Effort:  Clean  Rivers/ 

Clean  Gulf  Budget  Initiative 
Indicators  of  Success/Progress 

Purpose  and  Background 

This  Action  Plan  describes  a  national 
strategy  to  reduce  the  frequency, 
duration,  size  and  degree  of  oxygen 
depletion  of  the  hypoxic  zone  of  the 
northern  Gulf  of  Mexico  (the  Gulf).  The 
Plan  IS  the  result  of  several  years  of 
study  and  discussion  by  the  members  of 
the  Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force  (the 
Task  Force)  and  many  concerned 
officials  and  citizens  who  participated 
in  their  deliberations  This  Plan  is 
submitted  in  accordance  with  The 
Harmful  Algal  Bloom  and  Hypoxia 
Research  and  Control  Act  of  1998.  Title 
VI  of  PL.  105-383,  section  604(bj, 
enacted  on  November  13,  1998. 

This  Action  Plan  is  informed  by  the 
findings  of  the  Committee  on 
Environment  and  Natural  Resources 
(CENR)  Integrated  Assessment  of 
Hypoxia  in  the  Northern  Gulf  of  Mexico 
along  with  many  comments  submitted 
about  it  and  the  six  topic  reports  on 
which  It  is  based.  In  addition,  the  Task 
Force  considered  several  other 
significant  reports,  including  the  Gulf  of 
Mexico  Hypoxia:  Land  and  Sea 
Interactions  (Council  for  Agricultural 
Science  and  Technology,  1999),  The 
Role  of  the  Mississippi  River  m  Gulf  of 
Mexico  Hypoxia  (University  of 
Alabama-Carey  et  al.  1999;  for  the 
Fertilizer  Institute),  and  Clean  Coastal 
Waters:  Understanding  and  Reducing 
the  Effects  of  Nutrient  Pollution 
(Committee  on  the  Causes  and 
Management  of  Eutrophication, 
National  Research  Council.  2000).  The 
Task  Force  members  also  drew  on  their 
many  years  of  experience  in  agricultural 
and  environmental  policy  in 
formulating  this  Action  Plan.  The  Task 
Force  also  listened  carefully  to  dozens 
of  statements  by  members  of  the  public 
during  its  six  public  meetings. 

Improved  coordination  and,  in  most 
cases,  expansion  of  the  excellent  private 
and  government  supported  efforts  to 
reduce  losses  of  nutrients  are  central  to 
the  success  of  this  strategy  Throughout 
the  basin  much  work  is  underway  to 
increase  the  efficiency  of  farming 
practices  and  restore  wetlands  and 
riparian  buffers.  In  addition,  industry 
and  local  governments  are  beginning  to 
undertake  additional  efforts  to  reduce 
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nutrient  loadings  from  point  sources 
and  urban  runoff.  Implementation,  and 
expansion,  of  those  efforts  will  continue 
to  deliver  improvements  to  water 
qualitv  throughout  the  basin  and  in  the 
Gulf.  ' 

The  work  of  the  Task  Force  has 
provided  a  basin  wide  context  for  the 
continued  pursuit  of  both  incentive- 
based,  voluntar\'  efforts  for  nnnpoint 
sources  and  regulator*-  controls  for  point 
sources.  Furthermore,  research  and 
monitoring  that  supports  the  proposed 
remedies  and  goals  in  this  plan,  as  well 
as  resolution  of  uncertainties  identified 
in  the  CENR  Integrated  Assessment  and 
elsewhere,  are  identified  as  priorities  for 
future  action. 

The  Action  Plan  proposes  an 
implementation  approach  to  carr\-  out 
an  initial  set  of  ten  priority  actions  and, 
subsequently,  make  adjustments  to  that 
initial  approach  as  we  evaluate  results. 
This  plan  describes  an  adaptive 
approach,  based  on  implementation, 
monitoring  and  research  to  address 
known  problems,  clarify  scientific 
uncertainties,  and  evaluate  the 
effectiveness  of  efforts  to  reduce 
hypoxia.  Because  of  the  importance  of 
enhancing  these  efforts  by  increasing 
support  for  necessar\'  incentives, 
monitoring  and  research,  this  plan  also 
identifies  additional  resource  needs. 

Background  on  the  Issue 

Scientific  investigations  document  a 
zone  on  the  Gulf  of  Mexico's  Texas- 
Louisiana  Shelf  with  seasonally  low 
oxygen  levels  {<2mg/l)  Between  1993 
and  1999  the  zone  of  mid-summer 
bottom-water  hypoxia  in  the  northern 
Gulf  of  Mexico  has  been  estimated  to  be 
larger  than  4.000  square  miles.  In  1999, 
it  was  8,000  square  miles,  about  the  size 
of  the  State  of  New  Jersey.  The  hypoxic 
zone  is  a  result  of  complicated 
interactions  involving  excessive 
nutrients,  primarily  nitrogen,  carried  to 
the  Gulf  by  the  Mississippi  and 
Atchafalaya  Rivers;  physical  changes  in 
the  basin,  such  as  channelization  and 
loss  of  natural  wetlands  and  vegetation 
along  the  banks  as  well  as  wetland 
conversions  throughout  the  basin;  and 
the  stratification  in  the  waters  of  the 
northern  Gulf  caused  by  the  interaction 
of  fresh  river  water  and  the  saltwater  of 
the  Gulf. 

Nutrients,  such  as  nitrogen  and 
phosphorus,  are  essential  for  healthy 
marine  and  freshwater  environments. 
However,  an  overabundance  can  trigger 
excessive  algal  growth  (or 
eutrophication)  which  can  result  in 
several  possible  ecosystem  responses.  In 
the  near  shore  Gulf,  excessive  algal 
growth,  driven  by  excess  nitrogen, 
results  primarily  in  a  decrease  in 


dissolved  oxygen  in  the  bottom  water, 
and  the  corresponding  loss  of  aquatic 
(water  column  and  benthic)  habitat. 
Mobile  organisms  leave  the  hypoxic 
zone  and  those  that  cannot  leave,  die  or 
are  weakened  depending  on  how  low 
the  oxygen  level  gets  and  for  how  long. 
In  the  Gulf,  fish,  shrimp,  crabs, 
zooplankton,  and  other  important  fish 
prey  are  significantly  less  abimdant  in 
bottom  waters  in  areas  that  experience 
bottom  waters  hypoxia. 

Additionally,  water  quality 
throughout  the  Mississippi  and 
.^tchafalava  River  basin  (the  Basin)  has 
been  degraded  by  excess  nutrients.  Most 
States  in  the  Basin  have  significant  river 
miles  impaired  bv  high  nutrient 
concentrations,  primarilv  phosphorous, 
meaning  that  they  are  not  fully 
supporting  aquatic  life  uses.  In  some 
areas  groundwater  supplies  are 
threatened  bv  excess  nitrate,  which  can 
be  a  human  health  ha2^ard. 

A  significant  portion  of  the  nutrients 
entering  the  Gulf  from  the  Mississippi 
River  come  from  human  activities: 
discharges  from  sewage  treatment  and 
industrial  wastewater  treatment  plants 
and  stormwater  runoff  from  city  streets 
and  farms.  Nutrients  from  automobile 
exhaust  and  fossil  fueled  power  plants 
also  enter  the  waterways  and  the  Gxdf 
through  air  deposition  to  the  vast  land 
area  drained  by  the  Mississippi  River 
and  its  tributaries.  About  90%  of  the 
nitrate  load  to  the  Gulf  comes  from  non- 
point  sources.  About  56%  of  the  load 
enters  the  Mississippi  River  above  the 
Ohio  River.  The  Ohio  basin  adds  34%. 
High  nitrogen  loads  come  from  basins 
receiving  wastewater  discharges  and 
draining  agricultural  lands  in  Iowa, 
Illinois,  Indiana,  southern  Minnesota, 
and  Ohio. 

The  primary  approaches  to  reduce 
hypoxia  in  the  Gulf  of  Mexico  appear  to 
be  to:  1)  reduce  nitrogen  loads  from 
watersheds  to  streams  and  rivers  in  the 
Basin  and  2)  restore  and  enhance 
denitrification  and  nitrogen  retention 
within  the  Basin.  Current  model 
simulations  suggest  that  a  40% 
reduction  in  total  nitrogen  flux  to  the 
Gulf  is  necessary  to  return  to  average 
loads  comparable  to  those  during  1955- 
70.  Model  simulations  further  suggest 
that,  short  of  the  40%  reduction 
necessary  to  return  to  levels  in  the  past 
mid-century,  nutrient  load  reductions  of 
about  20-30%  would  result  in  a  15- 
50%  increase  in  bottom  water  dissolved 
oxygen  concentrations.  Because  any 
oxygen  increase  above  the  2  mg/1 
threshold  will  have  a  significant 
positive  effects  on  marine  life,  even 
small  reductions  in  nitrogen  loads  are 
desirable.  While  the  primary  focus  of 
this  strategy  is  on  reducing  nitrogen 


loads  to  the  northern  Gulf,  many  of  the 
actions  proposed  through  this  plan  vdll 
also  achieve  basin-wide  improvements 
in  surface-water  quality,  by  reducing 
phosphorous  as  well.  Likewise,  actions 
taken  to  address  local  water  quality 
problems  in  the  basin  will  frequently 
also  contribute  to  reductions  in  nitrogen 
loadings  to  the  Gulf. 

Long-Term  Goals 

The  goals  of  this  strategy  are  three- 
fold: 

(1)  Coastal  Goal — This  goal  will  be  re- 
evaluated every  five  years  to  take  into 
account  advances  in  information  and 
the  feasibility  in  attaining  the  goal  based 
on  progress  in  implementing  this  Action 
Plan. 

(Note  to  conunentors:  Three  options  for  the 
coastal  goal  are  listed  to  specifically  soHcit 
public  comments  on  the  choices  between 
different  quantitative  and  qualitative 
alternatives) 

l.A — to  reduce,  by  2010,  annual 
discharges  of  nitrogen  to  the  Gulf  from 
the  Mississippi/ Atchafalaya  Rivers  by 
350,000  to  650.000  metric  tons- 
equivalent  to  a  20  to  40%  reduction  in 
the  annual  average  loading  during  the 
period  1980-1996.  This  reduction 
should  be  piu^ued  through  a 
combination  of  actions  to  curb  direct 
discharges  of  nitrogen  bearing  domestic 
and  industrial  wastewater,  to  reduce 
losses  of  excess  nutrients  from 
agricultural  operations,  and  by 
intercepting  and  processing  nutrients  in 
riparian  buffers  and  constructed  or 
restored  wetlands. 

l.B — to  reduce  the  5-year  numing 
average  areal  extent  of  Gidf  of  Mexico 
hypoxia  to  less  than  5,000  square 
kilometers  by  the  year  2010.  The  best 
cturent  science  says  that  to  make 
significant  progress  toward  that  goal, 
average  nitrogen  loads  to  the  Gulf 
should  be  reduced  by  30%  from  the 
1980-96  average.  Identification  of 
specific  actions  within  the  basin,  to 
achieve  that  30%  nitrogen  load 
reduction,  should  be  developed  through 
the  implementation  actions  outlined  in 
this  Action  Plan. 

l.C — to  pursue  practical,  cost- 
effective  efforts  by  all  states  and  tribes 
within  the  basin  and  all  categories  of 
sources  to  protect  the  ecological  and 
fisheries  resources  of  the  northern  Gulf 
of  Mexico  by  reducing  nutrient  over- 
enrichment. 

(2)  Within  Basin  Goal— to  restore  and 
protect  the  waters  of  the  31  States  and 
tribal  lands  within  the  Mississippi/ 
Atchafalaya  River  Basin  and  their 
aquatic  ecosystems  in  order  to  protect 
pubhc  health  and  aquatic  life,  as  well  as 
reduce  negative  impacts  on  downstream 
waters. 


42692 


Federal  Register /Vol.  65,  No.  133 /Tuesday.  July  11,  2000 /Notices 


(3)  Quality  of  Life  Goal— to  improve 
the  communities  and  economic 
conditions  across  the  Mississippi/ 
Atchafalaya  River  Basin,  in  particular 
the  agriculture,  fisheries  and  recreation 
sectors,  through  improved  public  and 
private  land  management  and  a 
cooperative,  incentive  based  approach. 

Implementation  Actions 

The  guiding  principle  of  this  plan  is 
that  in  establishing  priorities  for 
watershed  restoration,  States.  Tribes, 
and  Federal  Agencies  within  the 
Mississippi  and  Atchafalaya  River  Basin 
consider  the  potential  for  benefits  to  the 
Gulf  of  Mexico,  direct  ciurent  and 
increased  resoiu-ces  to  cost-effective, 
practical,  actions  that  will  reduce 
discharges  and  nm-off  of  nutrients  in 
the  Mississippi  and  Atchafalaya  River 
Basin,  and  give  priority  to  watersheds 
delivering  the  most  nitrogen  to  the  Gulf 
as  well  as  being  likely  to  have  local 
benefits. 

This  Action  Plan  assumes 
continuation  of  the  Mississippi  River/ 
Gulf  of  Mexico  Watershed  Nutrient  Task 
Force  with  invitations  for  participation 
by  additional  States  and  Tribes  in  the 
Basin.  The  Plan  also  assiunes  that 
Federal.  State,  and  Tribal  governments 
will  provide  involved  agencies  with  any 
new  authorities  needed  to  implement 
proposed  actions  and  with  additional 
appropriations  needed  to  accomplish 
tasks  not  presently  funded  within 
agency  budgets.  The  Ta  -  Force  will 
serve  as  the  national  foi    m  to  encourap 
and  coordinate  implementation, 
including  assessments,  research, 
monitoring  and  modeling,  and  also 
adaptive  management,  including 
evaluation  of  progress,  updates  of  goals 
and  strategies  and  solicitation  of 
continued  financial  support,  to  achieve 
the  goals  described  above. 

The  following  short  term  actions  and 
time-frames  are  proposed  to  achieve 
long-term  goals  outlined  above: 

#1  By  Summer,  2001:  the  Task  Force 
will  establish  sub-basin  committees  to 
coordinate  implementation  of  the 
Action  Plan  by  major  sub-basin, 
including  coordination  among  smaller 
watersheds  and  States  in  each  of  those 
sub-basins; 

#2  By  Fall,  2001,  States,  Tribes  and 
Federal  Agencies  within  the  Mississippi 
and  Atchafalaya  River  Basin,  using 
available  data  and  tools,  will  develop 
strategies  for  nutrient  reduction  in  the 
sub-basins  with  greatest  contributions  to 
Gulf  hypoxia.  These  strategies  will 
include  setting  reduction  targets  in 
metric  tons  of  nitrogen,  establishing  a 
baseline  of  existing  efforts  for  nutrient 
management,  identifying  opportunities 
to  restore  flood  plain  wetlands 


(including  restoration  of  river  inflows) 
along  and  adjacent  to  the  Mississippi 
River,  detailing  needs  for  additional 
assistance  to  meet  their  goals,  and 
promoting  additional  funding: 

#3  By  Fall,  2001,  Clean  Water  Act 
permitting  authorities  within  the 
Mississippi  and  Atchafalaya  River  Basin 
will  identify  point  source  dischargers 
with  significant  discharges  of  nutrients 
and  undertake  steps  to  reduce  those 
loadings,  consistent  with  action  2, 
above; 

#4  By  Spring  2002,  States  and  Tribes 
within  the  Mississippi  and  Atchafalaya 
River  Basin  with  support  from  Federal 
agencies,  will  increase  assistance  to 
landowners  for  voluntary  actions  to 
restore,  enhance,  or  create  wetlands  and 
vegetative  or  forested  buffers  along 
rivers  and  streams  within  priority 
watersheds  consistent  with  action  2, 
above; 

#5  By  Fall  2002,  States  and  Tribes 
within  the  Mississippi  and  Atchafalaya 
River  Basin,  with  support  from  Federal 
agencies,  will  increase  assistance  to 
agricultiu^  producers,  other 
landowners,  and  businesses  for  the 
voluntary  implementation  of  best 
management  practices  (BMPs),  which 
are  effective  in  addressing  loss  of 
nitrogen  to  waterbodies,  consistent  with 
action  2,  above; 

#6  By  Fall.  2001,  The  Task  Force  will 
propose  an  integrated  Gulf  of  Mexico 
Hypoxia  Research  Strategy  to  coordinate 
and  promoting  funding  for  necessary 
research  and  modeling  efforts  to  reduce 
uncertainties  regarding  the  sources, 
effects  {including  economic  effects  in 
the  Gulf  as  well  as  the  basin),  and 
geochemical  processes  for  hypoxia  in 
the  Gulf; 

#7  By  Spring,  2002,  Coastal  States. 
Tribes  and  relevant  Federal  Agencies 
will  greaUy  expand  the  long-term 
monitoring  program  for  the  hjrpoxic 
zone,  including  greater  temporal  and 
spatial  data  collection,  measurements  of 
macro-nutrient  and  micro-nutrient- 
concentrations  and  hypoxia  as  well  as 
measures  of  the  biochemical  processes 
that  regulate  the  inputs,  fate,  and 
distribution  of  nutrients  and  organic 
material; 

#8  By  Spring  2002,  States,  Tribes  and 
Federal  Agencies  within  the  Mississippi 
and  Atchafalaya  River  Basin  will 
expand  the  existing  monitoring  efforts 
within  the  Basin  to  provide  both  a 
coarse  resolution  assessment  of  the 
nutrient  contribution  of  various  sub- 
basins  and  a  high  resolution  modeling 
technique  in  these  smaller  watersheds 
to  identify  additional  management 
actions  to  help  mitigate  nitrogen  losses 
to  the  Gulf,  and  phosphorous  loadings 
to  local  waters,  based  on  the  interim 


guidance  established  by  the  National 
Water  Quality  Monitoring  Council;  and, 

#9  By  Fall  2003.  The  U.S.  Army  Corps 
of  Engineers  (COE).  in  cooperation  with 
States,  Tribes  and  other  Federal 
Agencies,  will,  when  authorized  and 
funded  by  the  Congress,  complete  a 
reconnaissance  level  assessment  of 
potential  nutrient  reduction  actions  that 
could  be  achieved  by  modifying  COE 
projects  or  project  operations 

#10  By  Fall  2005  and  every  five  years 
thereafter,  the  Task  Force  will  assess  the 
nutrient  load  reductions  achieved  and 
the  response  of  the  hypoxic  zone,  water 
quality  throughout  the  Basin,  and 
economic  and  social  effects  Based  on 
this  assessment,  the  Task  Force  will 
determine  appropriate  actions  to 
continue  to  implement  this  strategy  or, 
if  necessary,  revise  the  strategy. 

Key  Roles  and  Responsibilities 

These  implementation  actions  will 
require  contributions  and  collaboration 
from  many  different  individuals  and 
organizations.  Briefly,  some  of  the  most 
important  roles  and  responsibilities 
include: 

Private  Citizens  and  Businesses 

•  Landowners  (homeowners  and 
renters,  farmers,  ranchers),  businesses 
and  business  ow-ners  can  significantly 
reduce  the  impacts  of  their  activities  on 
water  quality  when  provided  with 
information  about  environmental 
problems,  practical  and  cost-effective 
solutions,  technical  assistance,  and, 
where  necessary,  financial  assistance. 
Under  this  strategy.  Federal,  State, 
Tribal  and  local  agencies  will  use 
education,  assistance  and  other 
incentives  to  encourage  broader  and 
more  effective  use  of  pollution 
prevention  techniques,  BMPs  and 
participation  in  restoration  programs  by 
landowners,  businesses  and  households. 

States  and  Tribes 

•  States  and  Tribes  have  important 
water  quality  protection  responsibilities 
under  their  own  laws  and  as  key 
implementors  or  partners  in  programs 
established  pursuant  to  Federal 
legislation.  Specifically,  States  and 
Tribes  will  assess  the  effectiveness  of 
their  nutrient  reduction  programs 
particularly  to  ensure  that  the  goals  for 
nitrogen  reduction  are  met  and  that  each 
State/Tribe  is  making  appropriate 
contributions  to  the  overall  basin 
reduction  goals. 

•  States  and  Tribes  will  develop  Total 
Maximum  Daily  Loads  fTMDLs)  for 
those  waters  identified  as  priorities 
through  their  Continuing  Planning 
Process  and  by  listing  on  the  303(d)  list 
in  accordance  with  their  respective 
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State  priority  lists.  Where  possible, 
States  and  Tribes  are  encouraged  to  give 
priority  for  developing  TMDLs  to  those 
watersheds  identified  as  significant 
sources  of  nitrogen  to  downstream 
waters  that  flow  to  the  Basin. 

•  States  and  Tribes  will  develop 
numeric  water  quality  standards  for 
nutrients  based  on  enhanced  monitoring 
and  research  information  linking 
nutrient  loadings  to  water  quality  in  the 
Basin. 

•  States  and  Tribes  should  assess 
water  quality  impairments  in 
accordance  with  their  watershed 
strategies  based  on  the  adopted 
standards  for  nutrients. 

States,  Tribes,  and  Federal  Agencies 

•  The  U.S.  Army  Corps  of  Engineers 
(COE),  in  conjunction  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Interior,  U.S. 
Department  of  Agriculture  (USDA)  and 
the  State  of  Louisiana,  will  target  the 
Coastal  Wetlands  Planning,  Protection, 
and  Restoration  Act  and  other  pertinent 
program  resources  for  diversions  and 
other  related  projects  that  further  the 
goals  of  restoring  coastal  wetlands, 
removing  nitrogen,  and  protecting  near 
coastal  water  quality  from  excessive 
nutrient  enrichment.  The  Corps, 
working  with  the  Upper  Mississippi 
River  Basin  States  and  Tribes  through 
use  of  Navigation  and  Environmental 
Management  or  Restoration  Programs, 
will  promote  pool  management  and 
other  actions  in  the  upper  Mississippi 
Ri\  er  Basin  targeted  at  enhancement  of 
nitrogen  removal  during  critical  periods 
of  the  vear. 

•  States,  Tribes,  USDA  and  EPA  will 
target  programs  and  State  Revolving 
Loan  Funds  to  improve  municipal 
stormwater  programs;  promote  the  use, 
where  appropriate,  of  centralized 
sewage  treatment  and  Biological 
Nitrogen  Removal  in  municipal  sewage 
treatment  plants:  and  improve  the 
application,  operation  and  maintenemce 
of  on-site  systems. 

•  States,  Tribes  and  EPA  will  target 
Clean  Water  Act  Section  319  funds  to 
improve  nitrogen  management  and 
wetland  and  riparian  buffer  restoration 
and  creation  for  water  quality  benefits. 

•  States  and  Tribes,  in  conjunction 
with  the  U.S.  Geological  Survey  (USGS), 
USDA.  EPA,  COE  and  the  National 
Oceanic  and  Atmospheric 
.\dministration  (NOAA),  will 
implement  a  coordinated  monitoring 
program  for  the  Basin.  USDA,  COE  and 
EP.A  will  have  a  leadership  role  in 
establishing  the  scope  and  plan  for 
periodic  inventory  of  programmatic  and 


economic  indicators.  NOAA  will  have  a 
leadership  role  in  the  monitoring  and 
model  development  related  to 
oceanographic  processes  and  impacts  of 
hypoxia.  USGS  will  have  a  leadership 
role  in  monitoring  of  water-quality 
conditions  and  in  development  of 
models  and  related  methods  to  evaluate 
water-quality  trends  and  the 
effectiveness  of  management  actions 
within  the  Basin.  The  States  and  Tribes 
will  provide  leadership  in  coordination 
of  efforts  within  and  along  State  and 
Tribal  boimdaries  in  order  to  insure  that 
monitoring  and  model  development  are 
consistent  among  the  various  State  and 
Federal  programs. 

•  In  cooperation  vdth  federal 
agencies.  States  will  document  and 
monitor  land  use  changes  to  identify 
priority  areas  of  likely  nitrogen  loss  to 
streams.  States  will  work  with  the 
USDA  to  complete  soil  maps  for  all 
agricultural  areas  in  the  basin  and 
evaluate  in  more  detail  the  soil  nutrient 
loading  and  cycling  in  critical  areas. 

•  NOAA,  EPA,  COE  and  the  State  of 
Louisiana,  will  develop  and  implement 
a  comprehensive  monitoring  and 
assessment  strateg}'  for  the  northern 
Gulf  hypoxic  region  based  on  the 
critical  needs  identified  in  the  CENR 
assessment. 

•  EPA,  in  cooperation  with  other 
federal  agencies,  States,  Tribes,  and  the 
National  Water  Quality  Monitoring 
Council,  will  standardize  monitoring 
and  reporting  of  nutrient  loading  by 
point  source  dischargers  within  the 
Mississippi  and  Atchafalaya  River 
Basin. 

•  USGS,  USDA,  EPA,  COE  and 
NOAA,  in  concert  with  other  Federal 
and  State  agencies  and  non-govenunent 
organizations,  will  piu-sue  research  to 
reduce  the  uncertainties  in  the  scientific 
assessment,  to  improve  monitoring  and 
modeling  capabilities,  and  to  improve 
BMPs  for  reducing  nutrient  losses  from 
nonpoint  sources. 

•  State,  Tribal  and  Federal  agencies 
will  increase  the  coordination  of  their 
activities  as  they  affect  the  Basin  using 
mechanisms  such  as  the  Clean  Water 
Action  Plan,  State  Technical 
Committees,  and  State/Tribe-led 
stakeholder  input  fora.  Agencies  will  be 
responsive  to  locally-led  conservation 
activities. 

•  EPA,  NOAA,  States  and  Tribes  will 
develop  water  quality  criteria  for 
nutrients,  including  criteria  for  nitrogen 
that  are  tailored  to  the  coastal 
ecoregions  of  the  Northern  Gulf  of 
Mexico  and  near-coastal  marine  waters 
of  the  Gulf  hypoxic  region. 


Federal  Agencies 

•  The  Federal  agencies  will  direct  the 
Environmental  Quality  Incentive 
Program  (EQIP),  the  Conservation 
Reserve  Program  (CRP),  the  Wetlands 
Reserve  Program  (WRP),  Agricultural 
Extension  Education  Programs.  Clean 
Water  Act  Section  319  resources,  and 
other  Environmental  Restoration 
Programs  into  state-targeted  watersheds 
to:  establish  stream-side  buffers; 
increase  producer  participation  and 
acres  under  the  CRP  and  WRP  in  areas 
that  will  protect  surface  waters  and 
restore  natural  nutrient  cycling  in 
aquatic  systems;  increase  the  niunber  of 
acres  in  conservation  tillage;  increase 
the  number  of  producers  and  acres 
under  volimtary  nutrient  management 
plans;  and  improve  animal  waste 
management  practices. 

•  EPA  will  provide  technical, 
financial  and  institutional  support  to 
assist  States  and  Tribes  to  upgrade  their 
nonpoint  source  programs  and  will 
provide  grants  to  be  passed-through  to 
landowners  as  incentives  for  improved 
practices.  NOAA  and  EPA  will  support 
targeted  implementation  of  Louisiana's 
Coastal  Nonpoint  Source  program  as 
provided  in  sec.  6217  of  CZARA. 

•  EPA  will  approve  prioritization  and 
listing  of  impaired  waters  (Lists), 
including  impaired  coastal  waters  as 
appropriate,  in  accordance  with  Section 
303(d)  of  the  Clean  Water  Act.  Where 
EPA  determines  that  Lists  or  TMDLs  do 
not  satisfy  requirements  of  the  CWA, 
EPA  is  required  to  issue  Lists  and 
develop  TMDLs. 

The  Framework  and  Approach  for 
Reducing  Hypoxia  in  the  Gulf  of 
Mexico 

There  are  no  simple  solutions  that 
will  reduce  hypoxia  in  the  Gulf.  An 
optimal  approach  would  take  advantage 
of  the  full  range  of  possible  actions  to 
reduce  nutrient  loads  and  increase 
nitrogen  retention  and  denitrification 
within  a  fi-amework  that  encourages 
adaptive  management  and  accomplishes 
this  in  a  cost  effective  manner.  While 
reduction  of  nitrogen  is  the  principal 
focus  of  this  fi^mework,  many  of  the 
actions  needed  to  reduce  nitrogen  loads 
will  complement  and  enhance  existing 
efforts  to  restore  water  quality 
throughout  the  basin.  With  additional 
assistance,  this  national  effort  to  reduce 
Gulf  hypoxia  will  be  implemented 
within  the  existing  array  of  state  and 
federal  laws,  programs  and  private 
initiatives. 

The  tools  provided  by  the  Clean 
Water  Act,  and  the  programs  established 
under  the  last  several  Farm  Bills  and 
Water  Resources  Development  Acts,  are 
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critical  to  implementing  this  plan. 
Because  nutrient  over-enrichment  is  a 
widespread  problem,  these  existing 
national  programs  and  initiatives 
incorporate  specific  elements  intended 
to  reduce  nutrient  loadings  to  surface 
waters  and  to  foster  restoration  of 
natural  habitats  capable  of  removing 
nutrients  from  waters.  They  include: 

•  encouraging  nonpoint  source 
pollutant  reductions  under  the  Clean 
Water  Act,  the  Farm  Bill,  and  State  cost- 
sharing  programs; 

•  implementation  of  the 
Environmental  Quality  Incentives 
Program  (EQIP)  to  assist  grain  and 
livestock  producers  in  reducing 
excessive  nutrients'  movement  to  water 
resources; 

•  implementation  of  the  Conservation 
Reserve  Program,  Wetlands  Reserve 
Program,  Corps  of  Engineers 
Enviroimiental  Restoration  Programs, 
and  Agricultural  Extension  Education 
Programs  to  promote  restoration  and 
enhancement  of  natioral  systems  for 
nitrogen  retention  and  denitrification; 

•  increasing  emphasis  on  nutrient 
management  through  State  and  Tribal 
efforts  to  implement  watershed  based 
approaches  to  water  quality 
management,  including  monitoring  and 
assessing  waters,  adoption  of  water 
quality  standards,  including  nutrient 
criteria,  developing  total  maximum 
daily  loads  (TMDLs).  and  implementing 
point  source  controls  through  the 
National  Pollutant  Discharge 
Ehmination  System  (NPDES); 

•  promoting  pubbc-private 
partnerships  to  restore  buffers; 

•  implementation  of  Louisiana's 
Coastal  Nonpoint  Pollution  Control 
Programs  under  the  Coastal  Zone  Act 
Reauthorization  Act  in  the  lower 
Mississippi  and  Atchafalaya  Rivers; 

•  supporting  actions  by  non-water 
quality  State  and  Tribal  agencies, 
private  landowners,  the  agricultxzral  and 
other  industries  to  reduce  nitrogen 
loadings  to  the  basin;  and, 

•  providing  voluntary  incentives  for 
nitrogen  reductions  from  point  and 
nonpoint  sources. 

This  plan  recognizes  and  builds  upon 
these  requirements,  programs  and 
initiatives.  A  successful  strategy  to 
restore  water  quality  in  the  Gulf  of 
Mexico  will  almost  certainly  benefit 
water  quality  throughout  the 
Mississippi  and  Atchafalaya  River 
Basin. 

.Adaptive  Management:  Action, 
Monitoring  and  Research 

The  complex  nature  of  nutrient 
cycling  and  transport  within  the 
Mississippi  and  Atchafalaya  River 
basins  and  Gulf  of  Mexico  make  it 
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difficult  to  predict  specific 
improvements  in  water  quality  that  will 
occur  both  in  the  Gulf  as  well  as  the 
entire  Mississippi  River  basin  for  a 
given  reduction  in  nutrient  loads. 
Further,  it  is  clear  that  environment^ 
responses  to  management  actions  in  the 
basin  likely  will  be  slow,  possibly 
requiring  decades  to  demonstrate  that 
remedial  actions  have  helped  the 
recovery  of  oxygen  concentrations  in  the 
Gulf  and  have  improved  water  quality 
in  the  Basin.  FinaJly,  while  the  current 
understanding  of  the  causes  and 
consequences  of  Gulf  of  Mexico  hypoxia 
is  drawn  from  a  massive  amount  of 
direct  and  indirect  evidence  collected 
and  reported  over  many  years  of 
scientific  inqxiiry,  significant 
uncertainties  remain.  Further 
monitoring,  modeling  and  research  are 
needed  to  reduce  those  uncertainties  in 
future  assessments  and  to  aid  decision 
making  in  an  adaptive  management 
framework.  A  comprehensive  program 
of  planning,  monitoring,  interpretation, 
modeling,  and  research  to  facilitate 
improvement  in  scientific  knowledge 
and  adjustments  in  management 
practices  should  be  coupled  to  the 
initial  nutrient  management  strategies 
identified  in  this  plan.  This  adaptive 
management  scheme  involves  continual 
feedback  between  interpretation  of  new 
information  and  improved  management 
actions  and  is  the  key  to  targeting  BMPs 
within  watersheds  where  they  will 
actually  be  effective. 
•     This  adaptive  approach  should 
consist  of  the  following  components: 

•  Action:  implementing  the  actions 
identified  in  this  plan  including 
developing  sub-basin  strategies, 
initiating  additional  monitoring  and 
research,  and  pursuing  a  national 
commitment  to  supporting  actions  to 
reduce  and  mitigate  the  impacts  of 
hypoxia  in  the  Gulf. 

•  £c/ucation.- increasing  the 
stakeholder  awareness,  of  the  causes  and 
effects  of  hypoxia,  the  actions  underway 
or  plaimed  to  reduce  those  effects,  and 
the  role  of  state,  local  and  tribal 
governments  as  well  as  individual 
landowners,  citizens  and  businesses  to 
contribute  to  the  solution.  Make  this 
information  available  through  electronic 
media  and  sharing  the  latest  news  on 
successful  approaches  and  reductions. 

•  Monitoring:  increasing  the  scale  and 
frequency  of  monitoring  of  both  the 
extent  of  the  hypoxic  zone  and  the 
sources  and  conditions  of  waters 
throughout  the  basin. 

•  Research  and  Modeling:  reducing 
the  imcertainties  of  the  effects  of  the 
hypoxic  zone,  the  sources  of 
contributing  factors  and  the  biochemical 
processes  that  underlie  the  causes  and 


effects  of  the  hypoxic  zone,  and  the 
social  and  economic  impacts  of  various 
control  strategies; 

•  Evaluation  and  Adaptation: 
reviewing  periodically  the  monitoring 
and  research  results  to  revise  this  plan, 
through  the  Mississippi  River/Gulf  of 
Mexico  Watershed  Nutrient  Task  Force. 

This  plan  seeks  to  take  maximum 
advantage  of  water  quality  improvement 
efforts  underway  or  planned  nationally 
and  proposes  a  mechanism  to  better 
focus  those  efforts.  Water  resources 
within  the  Basin — rivers,  wetlands, 
fakes,  and  streams — and  the  Gulf  of 
Mexico  are  expected  to  benefit  from 
these  efforts.  Many  specific  water 
quality  improvement  actions  can  be 
undertaken  by  industries, 
municipalities,  farmers,  ranchers,  and 
other  citizens.  These  actions  can  raise 
property  values,  conserve  soil,  increase 
productivity,  reduce  input  costs  and 
provide  habitat  for  game  and  fish  and 
revenue  from  hunting,  fishing  and  other 
recreation.  Because  of  the  economic 
benefits  of  these  measures  to  the 
landowners  and  other  stakeholders  who 
undertake  them,  education  and 
voluntary,  incentive-based,  approaches 
can  be  effective  in  promoting  such 
actions,  in  particular  best  management 
practices  (BMPs). 

Funding  the  National  Effort:  Clean 
Rivers/Clean  Gulf  Budget  Initiative 

This  action  plan  proposes  a  Clean 
Rivers/Clean  Gulf  budget  initiative  to 
restore  the  waters  of  the  Mississippi/ 
Atchafalaya  River  Basins  and  the 
hypoxic  zone  in  the  Gulf  of  Mexico. 
This  initiative  would  provide  flexible 
funding  to  support  implementation  of 
the  most  practical,  appropriate,  and 
economical,  mix  of  strategies  as 
determined  by  implementation  action 
#2  above,  to  address  the  linked 
problems  of  inland  water  quality  in  the 
Mississippi/ Atchafalaya  River  Basins 
and  Gulf  of  Mexico  Hypoxic  Zone. 

Basin-wide  Goal:  State/Tribal-led 
Strategies  Within  a  National 
Conunitment 

There  are  multiple  sources  of  nitrogen 
contributing  to  nutrient  over- 
enrichment  in  the  Gulf  of  Mexico, 
including  about  11  percent  from 
municipal  and  industrial  point  sources, 
65  percent  from  agricultural  nonpoint 
sources,  and  about  24  percent  from 
other  nonpoint  sources;  the  mix  of  these 
sources  varies  considerably  within  the 
huge  watershed  of  the  Mississippi/ 
Atchafalaya  Rivers.  Therefore,  this 
initiative  proposes  an  innovative 
Omnibus  Mississippi-Gulf  Restoration 
Fund,  which  would  allow  for  resoiu-ces 
to  be  allocated  initially  based  on  an 
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estimate  of  the  relative  proportion  of  the 
need  and  cost  for  remedial  measures 
basin-wide  to  be  determined  by 
implementation  action  #2.  The 
allocation  would  be  re-visited 
periodically  based  on  the  actual 
distribution  of  actions  taken  under  State 
strategies,  and  thus  funds  committed. 
The  land  area  to  be    treated"  {%  of  the 
48  contiguous  states),  number  of  States 
involved  (31),  number  of  tribes  involved 
(77),  and  resources  damaged  and  at  risk 
justify  an  investment  in  keeping  with 
the  scale  of  investments  planned  or 
undertaken  in  South  Florida  and  the 
California  Bay  Delta,  and  greater  than 
those  pursued  in  the  Chesapeake  Bay 
and  Great  Lakes. 

States  and  Tribes,  will,  on  a  basin-by- 
basin  basis  select  the  most  appropriate, 
readily  implemented  approaches. 
building  on  existing  water  quality  and 
habitat  improvement  programs  State 
strategies  will  draw  from  a  broad  menu 
of  reasonable  and  cost-effective 
responses  to  prevent  nutrients  from 
reaching  rivers  and  streams  to  be  carried 
to  the  Gulf  and  to  restore  the  natmral 
capacitv  of  the  ecosystem  to  process 
nutrients  into  harmless  substances. 
Important  improvements  in  water 
quality  in  the  lakes  and  rivers  used  and 
enjoved  regionally,  as  well  as  significant 
reduction  of  Gulf  of  Mexico  hypoxia 
will  result.  States  currently  contribute 
significant  resources  to  match  (and 
overmatch)  many  Federal  programs  and 
their  contributions  would  increase  along 
with  further  Federal  investment. 

The  Federal  Government  will  provide 
resources  to  support  pollution  control 
and  habitat  restoration  through  several 
new  and  existing  programs.  The  Federal 
interest  in  this  effort  is  clear:  interstate 
waters,  producing  economically 
valuable  goods  and  ser\ices  and 
representing  a  key  component  of  our 
national  patrimony,  are  damaged  and  at 
further  risk.  Large-scale,  Federally- 
funded  navigation  and  flood  control 
projects  throughout  the  basin  contribute 
*o  the  problem,  as  well  as  smaller  scale 
state  and  local  contributions  from 
wastewater  treatment  systems  and 
farming  practices  (1ft en  these  actions 
were  taken  without  adequate 
consideration  of  local  or  down-river 
impacts.  Manv  of  the  investments 
proposed  will  have  the  further  national 
policy  benefit  of  supporting  the  farm 
economv  at  a  time  of  severo  stress 

Mississippi-Gulf  Omnibus  Restoration 
Fund 

Elements  of  the  Restoration  Fund  are: 


Wetlands  Restoration  Fund:  Restore 
Wetlands 

Restoration/creation  of  wetlands  to 
intercept  and  bioremediate  nutrients 
from  agricultural  run-off;  acquisition  of 
land  and/or  easements  and  construction 
and  operation  of  wetland  treatment 
systems.  Action  will  also  produce  flood 
damage  reduction  benefits  and  habitat 
benefits. 

Principal  Programs 

USDA:  Wetlands  Reserve  Program, 
Conservation  Reserve  Program,  NRCS 
Technical  Assistance,  Extension 
Education 

USFWS:  North  American  Waterfowl 
and  Wetlands  Program,  Partners  for  Fish 
and  Wildlife  Program,  National  Wildlife 
Refuge  Sy,stem 

LSEPA;  Sec.  319  Grant  program, 
Clean  Water  State  Revolving  Loan  Fimd 
(CWSRF) 

NOAA;  Coastal  Wetland  Restoration 
Projects 

USAGE:  Section  206  WRDA  "96, 
Aquatic  Ecosystem  Restoration;  Section 
204  WRDA  '92  Use  of  dredged  material 
to  protect,  restore,  and  create  aquatic 
and  ecologicallv  related  habitats; 
Section  1135,  WRDA  '86,  Project 
Modifications  for  Improvement  of  the 
Environment,  Specific  General 
Investigations  to  address  wetland 
restoration 

Offset:  Reductions  in  Crop  Insurance 
Payments  for  Farming  in  Flood  Prone 
-Areas 

Agricultural  Nutrient  Efficiency  Fund: 
Use  Management  Practices  for  Nutrient 
Loading  Reductions 

Incentive  payments  and  technical 
assistance  to  increase  agronomic 
efficiency  and  improve  management 
practices;  could  potentially  provide 
payments  in  lieu  of  insurance  fertilizer 
use.  Action  will  also  provide  farm 
income  security  to  participants. 

Principal  Programs 

USDA:  CRP,  EQIP,  Extension 
Education 
USEPA:  319  Grants,  CWSRF 
NOAA:  306  Grant  Program,  CZMA 
Clean  Rivers-Clean  Gulf  Fund: 
hnprove  Stormwater  and  Wastewater 
Nutrient  Removal  Efficiency  of  new  and 
existing  wastewater  treatment 
infrastructure.  Also  can  finance 
agricultural  practice  improvements  and 
wetland  restoration. 

Principal  Programs 

USEPA:  CWSRF,  Sec.  319  Grant 

program 

USAGE:  Section  206  WRDA  '96, 
Aquatic  Ecosystem  Restoration;  Section 


204  WRDA  '92  Use  of  dredged  material 
to  protect,  restore,  and  create  aquatic 
and  ecologically  related  habitats; 
Section  1135,  WRDA  '86,  Project 
Modifications  for  Improvement  of  the 
Environment;  Specific  General 
Investigations  to  address  wetland 
restoration. 

River  Remediation  Fund:  A.  Operate 
and  Retrofit  Corps  Projects  for  Water 
Quality  Improvements;  and,  B.  Creation 
and  Restoration  of  Riparian  Buffers, 
Action  vdll  also  provide  habitat  for 
waterfowl,  fish,  and  wildhfe. 

To  waive  local  cost  share  for  retrofit 
to  Corps  projects  since  benefits  of  re- 
engineering  are  primarily  realized  basin- 
wide  and  in  the  Gulf.  In  appropriate 
areas  Corps  and  USDA  work  with 
agriculture  owners  to  create  and  restore 
buffers.  In  coastal  wetlands  Corps  works 
with  States,  Tribes  and  local 
governments  to  implement  river 
diversions  to  coastal  wetlands. 

Principal  Programs 

USAGE:  Section  212  WRDA  "99  Flood 
Mitigation  and  Riverine  Restoration 
Program;  Section  206 

WRDA  '96,  Aquatic  Ecosystem 
Restoration;  Section  204  WRDA  '92  Use 
of  dredged  material  to  protect,  restore, 
and  create  aquatic  and  ecologically 
related  habitats;  Section  1135,  WRDA 
'86,  Project  Modifications  for 
Improvement  of  the  Environment; 
Specific  General  Investigations  to 
address  wetland  restoration 

USDA:  CRP,  EQIP,  Extension 
Education 

Watershed  Partnership  Investment 
Fund:  Assessment  &  Targeting,  State 
Strategy  Formulation,  Stakeholder 
Involvement,  program  management. 
Will  strengthen  state-level  and  tribal 
capacity  to  address  Hypoxia  and  in- 
basin  water  quality  problems. 

Principal  Programs 

USEPA:  Clean  Water  Grants  to  States 
and  Tribes  (sec.  106)  for  assessment, 
monitoring,  TMDLs,  Watershed 
Assistance  Grants  to  Basin  Associations, 
large  Scale  Demonstration  program  for 
innovative  approaches 

USAGE:  Section  729,  WRDA  '86, 
Study  of  Water  Resources  Needs  of 
River  Basins  and  Regions;  Section  4, 
WRDA  '00,  Watershed  and  River  Basin 
Assessments;  Specific  General 
Investigations  at  the  watershed  level 

USDA:  CSREES  Water  Quality 
Program 

Hypoxia  Adaptive  Management  Fund: 
Research,  Monitoring  and  Modeling. 

To  refine  targeting,  improve  efficiency 
of  response  actions,  evaluate  progress. 
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Principal  Programs 

NOAA:  Research,  assessment  and 
monitoring  in  the  Gulf  of  Mexico 

USGS:  Research,  assessment  and 
monitoring  in  the  MS  Basin 

USEPA:  Support  for  adaptive 
management  process  in  collaboration 
with  States,  Tribes  and  Federal 
Agencies 

USD  A:  Research  on  Improved 
Agricultural  Practices 

USAGE:  Modeling  capabilities  within 
existing  research  and  development 
programs,  and  research  on  nutrient  fate 
and  nutrient  cycling. 

Hypoxia  Remediation  Innovation 
Fund:  To  fund  large  scale  innovative 
projects. 

Principal  Programs 

USEPA,  USDA,  and  USAGE: 
Research,  development  and 
demonstration  projects 

NOAA:  Goastal  research, 
development,  and  demonstration 
projects 

Indicators  of  Succes&'Progress 

Effective  implementation  of  a 
management  action  plan  to  reduce  the 
size  and  effect  of  the  hypoxic  zone  in 
the  Northern  Gulf  of  Mexico  and  to 
improve  water  quality  within  the 
Mississippi  and  Atchafalaya  River  Basin 
will  require  a  monitoring  strategy  that 
measures  progress  toward  achieving 
both  long-term  and  short-term  goals. 
Feedback  from  such  a  monitoring 
strategy  will  facilitate  an  adaptive 
management  framework  that  enables 
continual  improvement  of  the  action 
plan  with  increasing  knowledge  of  the 
factors  and  processes  controlling 
nutrient  losses,  their  effects  on  water 
quality,  and  the  effectiveness  of 
management  actions. 

A  multi-scale,  multidisciplinary,  and 
long-term  monitoring  strategy  one  of  the 
key  implementation  actions  above.  The 
strategy  must  include  measurement  of 
indicators  of  progress  in  implementing 
management  or  programmatic  actions, 
indicators  of  environmental  response  of 
water  quality  in  the  Mississippi  and 
Atchafalaya  River  Basin  and  hypoxia  in 
the  Gulf  of  Mexico,  and  indicators  of 
economic  conditions  that  can  be  used  to 
gauge  the  significance  and  implications 
of  management  actions.  It  must  quantify 
environmental  trends  and  differentiate 
among  trends  caused  by  changes  in 
climate,  streamflow,  nutrient  and 
landscape  management  measures.  Gulf 
hydrodynamics,  and  other  concurrent 
factors  Variables  should  be  measured  to 
quantify  the  physical,  chemical,  and 
biological  processes  that  affect  the 
cause-and-effect  relationships  between 


nutrient  inputs  and  resulting 
enviroimiental  quality.  The  strategy 
must  include  periodic  data  analysis, 
interpretation,  and  reporting  to  all 
stakeholders  that  are  involved  with 
design  and  implementation  of 
management,  remediation,  and 
restoration  actions.  Analysis  and 
interpretations  must  use  models  that 
integrate  knowledge  across  scales  and 
hydrologic  compartments  from  the 
smallest  watershed  to  the  Mississippi 
and  Atchafalaya  River  Basin  and  the 
Gulf  of  Mexico. 

A  coordinated  and  supporting 
research  strategy  is  integral  to 
maintenance  of  an  effective  monitoring 
strategy  and  an  adaptive  management 
firamework  for  action.  Research  efforts 
can  be  targeted  on  improving 
monitoring  designs,  improving  the 
interpretation  of  monitoring  output,  and 
increasing  the  predictive  power  of 
models  and  other  assessment  tools  used 
to  design  and  evaluate  management 
actions. 

A  baseline  condition  needs  to  be 
established  for  all  indicators  and  the 
monitoring  strategy  in  general  to 
quantify  the  improvements  associated 
with  management  action.  The  expected 
delay  in  the  response  of  indicators  to 
management  actions,  indicates  that 
additional  improvements  in  water 
quality  will  continue  to  be  realized  from 
actions  that  have  already  been 
implemented,  as  well  as  from  futiu-e 
management  actions.  The  CENR  science 
assessment  has  provided  a  large-scale 
(Basin  and  Gulf  scale)  estimates  of 
baseline  conditions  in  the  Mississippi 
and  Atchafalaya  River  Basin  (generally 
for  the  period  1980-96)  and  the  Gulf  of 
Mexico  (generally  for  the  period  1993- 
97).  Additional  information  available 
from  other  sources  at  more  local  scales 
should  be  included  in  these  definitions 
of  baseline  conditions.  In  addition,  more 
recent  information  may  be  available  to 
improve  these  baseline  definitions.  The 
1997  Hypoxia  Response  Interagency 
Activity  Report  provides  an  initial 
listing  of  programs  that  could  be 
evaluated  for  participation  through 
programmatic  indicators.  Baseline 
conditions  will  need  to  be  defined  for 
these  indicators. 

Indicators  that  have  been  considered 
for  the  monitoring  strategy  are  listed 
below.  A  more  detailed  and 
comprehensive  evaluation  of  indicators 
will  be  conducted  under 
Implementation  Action  #2. 

Environmental  Indicators 

•  Dissolved  oxygen  concentrations 
within  the  current  hypoxic  zone 
increase  (above  2  mg/1)  resulting  in  a 
reduction  in  the  duration  and  spatial 


extent  of  the  hypoxic  zone.  Data  should 
provide  resolution  of  the  spatial  extent 
and  duration  of  the  hypoxic  zone. 

•  Seasonal /aimual  average  nitrogen 
and  phosphorus  concentrations  and 
mass  loadings  are  reduced  at  key  river 
and  tributary  stations.  Measurement 
stations  should  represent  watershed 
scales  ranging  from  the  local  scales  at 
which  specific  management  actions  are 
tested  to  the  scale  of  the  Mississippi  and 
Atchafalaya  River  Basin  as  it  discharges 
to  the  Gulf. 

•  Bottom-dwelling  communities  in 
the  current  hypoxic  zone  in  the 
northern  Gulf  return  to  a  diversity  and 
abundance  characteristic  of  non- 
hypoxic  conditions  and  normal 
migratory  patterns  of  key  species  are 
restored 

Programmatic  Indicators 

The  following  indicators  will  be 
tracked  at  various  scales  In  general, 
nonpoint  sources  will  be  tracked  at  8 
digit  Hydrologic  Unit  Code  (HUG) 
basins  and  point  sources  by  discharge 
location  or  8-digit  HUC  basin: 

•  Vegetative  or  forested  buffers 
established  along  rivers  and  streams  of 
priority  watersheds 

•  Producer/acres  enrolled  in  CRP  and 
WRP 

•  Acres  in  conservation  tillage 

•  Producers  implementing  nutrient 
management  plans  and  the  number  of 
acres  affected 

•  States  with  fully  approved  Coastal 
Nonpoint  Pollution  Control  Programs. 
Percent  population  served  by  secondary 
treatment 

•  Percent  population  served  by 
Advanced  Waste  Treatment/Biological 
Nutrient  Removal 

•  Reduction  in  discharges  of  nitrogen 
and  phosphorus  for  municipalities 

•  Number  of  municipal  stormwater 
programs  approved 

•  Estimated/monitored  reductions  in 
nitrogen  and  phosphorus  (or  surrogate 
indicators)  for  industrial  point  sources. 

•  Number  of  303(d)  water  segments 
listed  because  of  nutrient  impairment 

•  Number  and  percent  of  wetland 
acres  restored,  enhanced  or  created 

•  Completion  of  TMDLs  for  nutrient 
impaired  waters 

•  Number  of  States  and  Tribes  within 
the  Mississippi  and  Atchafalaya  River 
Basin  achieving  Enhanced  Benefits 
status  under  the  319  Program  .Number 
of  projects  and  amount  of  dollars 
directed  through  EQIP,  CRP,  WRP.  and 
section  319  to  target  sub-basins  within 
the  Mississippi  and  Atchafalaya  River 
Basin. 

Economic  Indicators 

•  Population 
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•  Gross  Domestic  Product 

•  Industrial  Output 

•  Land  Area  in  Crop  Production 

•  Agricultural  Output  in  numbers  of 
animals  and  bushels  of  commodity  crop 

Dated:  July  5.  2000. 
Robert  Wayland, 

Director.  Office  of  Wetlands.  Oceans,  and 
Watersheds. 
(FR  Doc.  00-17354  Filed  7-10-00;  8:45  am] 

BILLING  CODE  6560- 50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MD  Docket  No.  00-58;  FCC  00-240] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2000 

agency:  Federal  Communications 
i  nmmission. 
action:  Notice. 

SUMMARY:  The  Commission  is  revising 

its  Schedule  of  Regulatory  Fees  in  order 
to  recover  an  amount  of  $185,754,000  in 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  Fiscal  Year 
2000.  This  summary  of  the  FCC's  FY 
2000  Regulatory  Fees  decision  will  be 
followed  by  publication  in  the  Federal 
Register  of  the  full  text  at  a  later  date. 
The  dates  for  collecting  regulatory  fees 
will  be  September  11.  2000  through 
September  20,  2000. 
DATES:  Effective  September  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Director  at  (202)  418-0445,  or  Roland 
Helvajian,  Office  of  Managing  Director 
at (202]  418-0444 
SUPPLEMENTARY  INFORMATION:  The 

Communications  Act  of  1934  ("Act"),  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  Fiscal  Year  2000,  changes  to 
the  Schedule  of  Regulatory  Fees  will  be 
made  per  section  9(b)(2)  of  the  Act. 
These  revisions  will  further  the  National 
Performance  Review  goals  of 
reinventing  Government  by  requiring 
beneficiaries  of  Commission  services  to 
pav  for  such  services. 

As  mandated  by  Congress,  the  FY 
2000  Regulatory  Fees  increased  by 
SI 3, 231, 000,  or  approximately  7.67 
percent,  over  the  amount  Congress 
required  the  Commission  to  collect  in 
FY  1999.  We  are,  therefore,  revising  the 
Schedule  of  Regulatory  Fees  to  reflect 
this  additional  amount  that  was 
mandated  by  Congress.  For  FY  2000,  as 
in  FY  1999,  the  revenue  requirements 
for  each  category  were  adjusted  on  a 
proportional  basis,  consistent  with 
Section  9(b)(2)  of  the  Act,  to  obtain  a 


sum  total  of  the  amount  Congress 
required  the  Commission  to  collect.  As 
in  FY  1999,  none  of  the  fee  increases  in 
FY  2000  exceed  25  percent,  hi  brief,  the 
adopted  FY  2000  Regulatory  Fee 
schedule  will  assess  a  fee  on  Comsat's 
INTELSAT  facilities;  incorporate  the  use 
of  a  new  form  which  would  change  the 
basis  for  computing  the  fee  for  Interstate 
Telephone  Service  Providers;  and 
continue  to  assess  a  CMRS  messaging 
fee  for  SMR  systems  with  less  than  10 
MHz  bandwidth. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-17501  Filed  7-10-00;  8:45  ami 
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HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  an  Information  Collection 

AGENCY:  Harry  S.  Truman  Scholarship 

Foundation. 

ACTION:  Submission  for  OMB  review; 

comment  request. 

SUMMARY:  The  Truman  Scholarship 
Foundation  [Foundation]  has  submitted 
the  following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  This  is  the  second  notice  for  public 
comment:  the  first  was  published  in  the 
Federal  Register  [May  3,  2000  (Volume 
65,  Number  86).  Page  25730],  and  no 
comments  were  received.  The 
Foundation  is  forwarding  the  proposed 
renewal  submission  to  OMB  for 
clearance  simultaneously  with  the 
publication  of  this  second  notice. 

Comments:  Comments  regarding  [a] 
whether 'the  information  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 
[b]  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  [c] 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  [d]  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  for  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  the  Harry  S.  Truman 
Scholarship  Foundation,  725  17th 


Street,  NW,  Room  10235,  Washington, 
DC  20503,  and  to  Louis  H.  Blair, 
Executive  Secretary,  Harry  S.  Truman 
Scholarship  Foundation,  712  Jackson 
Place,  NW,  Washington,  DC  20005  or 
send  e-mail  to  IJ}lair@truman.gov. 

DATES:  Comments  regarding  this 
information  collection  is  best  assured  of 
having  their  full  effect  if  received  on  or 
before  August  8,  2000.  Copies  of  the 
submission  may  be  obtained  at  202- 
395-7433. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Blair,  Executive  Secretary, 
Harry  S.  Truman  Scholarship 
Foundation,  712  Jackson  Place,  NW, 
Washington,  DC  20005  or  send  e-mail  to 
Lhlair<S>truman  .gov. 

The  Foundation  may  not  conduct  a 
collection  of  information  imless  the 
collection  displays  a  currently  valid 
OMB  control  number  and  the  agency 
informs  potential  persons  who  are  to 
respond  to  the  collection  of  information 
that  such  persons  are  not  required  to 
respond  to  the  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Truman 
Scholarship  Application 

OMB  Approval  Number:  3200-0004 

Proposed  Project:  The  foundation  has 
been  providing  scholarships  since  1977 
in  compliance  with  PL  93-642.  This 
data  collection  instrument  is  used  to 
collect  essential  information  to  enable 
the  Truman  Scholarship  Finalists 
Selection  Committee  to  determine 
whom  to  invite  to  interviews.  It  is  used 
by  Regional  Review  Panels  as  essential 
background  information  on  the  Finalists 
whom  they  interview  and  ultimately  the 
Truman  Scholars  they  select.  A  total 
response  rate  of  100%  was  provided  by 
the  598  candidates  who  applied  for  Year 
2000  Truman  Scholarships. 

Estimate  of  Burden:  The  foxmdation 
estimates  that,  on  average,  50  hours  per 
respondent  will  be  required  to  complete 
the  application,  for  a  total  of  30,000 
hours  for  all  respondents. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  600 

Estimated  Total  Annual  Burden  on 
Respondents:  30,000  hours 

Dated:  July  6,  2000. 
Louis  H.  Blair, 

Executive  Secretary. 

[FR  Doc.  00-17564  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  6820-AD-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation:  Technical 
Review  Panel  on  the  Medirare 
Trustees  Reports:  Notice   t  July  26-27 
Meeting 

agency:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

HHS. 

ACTION:  Notice  of  July  26-27  meeting. 

summary:  In  accordance  with  section 
lUlaj  of  the  Federal  Advisory  Conunittee 
Act,  this  notice  announces  the  second 
meeting  of  the  Technical  Review  Panel 
on  the  Medicare  Trustees  Reports  (the 
Panel).  This  meeting  is  open  to  the 
pubhc. 

Pursuant  to  Public  Law  92-463  (the 
Federal  Advisory  Committee  Act),  the 
Panel  was  established  on  August  12. 
1999,  by  the  Secretary  of  HHS  to  review 
the  methods  and  assumptions 
underlying  the  annual  reports  of  the 
Board  of  Trustees  of  the  Hospital 
Instirance  and  Supplementary  Medical 
Insurance  Trust  Funds. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  luly  26,  2000  (9:00  a.m.  to 
5  00  p  m  )  and  Thursday.  July  27,  2000 
(9:00  a.m.  to  1:00  p.m.). 
ADDRESSES:  The  meeting  will  be  held  at 
the  Health  (_idre  Financing 
Administration  (HCFA)  Headquarters, 
7500  Security  Boulevard,  Baltimore, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
.\nel  Winter,  Executive  Du-ector, 
Technical  Review  Panel  on  the 
Medicare  Trustees  Reports,  Department 
of  Health  and  Human  Services,  Room 
442E.  200  Independence  Avenue,  SW., 
Washington,  DC,  20201.  (202)  69C-6860. 
medpanel@osaspe.dhhs.gov. 

Additional  information  is  also 
available  on  the  Panel's  web  site:  http:/ 
/aspe.hhs.gov/health/medpanel.htm. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Trustees  ut  the  Medicare  Trust  Funds 
(the  Hospital  Insurance  (HI)  and 
Supplementary  Medical  Insurance  (SMI) 
Trust  Funds)  reports  annually  on  the 
hinds'  financial  condition.  The  reports 
describe  the  trust  funds'  current  and 
projected  financial  condition,  within  the 
next  10  years  (the  short  term)  and  over 
the  subsequent  65  years  (the  long  term). 
The  Medicare  Board  of  Trustees  has 
directed  the  Secretary  of  Health  and 
Human  Services  (one  of  the  Trustees)  to 
establish  a  panel  of  technical  experts  to 
review  the  assumptions  and  methods 
underlying  the  HI  and  SMI  aimual 
reports. 

The  panel's  review  will  include  the 
following  four  topics: 


1.  Medicare  assumptions  (e.g., 
utilization  rates,  medical  price 
increases). 

2.  Projection  methodology  (how 
assumptions  are  used  to  make  cost 
projections). 

3.  Long-range  growth  assiunptions  for 
HI  and  SMI. 

4.  Use  of  stochastic  forecasting 
techniques. 

The  Panel  will  issue  its  findings  in 
reports  to  the  Secretary  and  the  other 
Trustees. 

The  Panel  consists  of  six  members 
who  are  experts  in  the  fields  of 
economics  and  actuarial  science:  Dale 
Yamamoto.  F.S.A.,  M.A.A.A.,  F.C.C.A., 
E.A.,  B.S.— Chair;  Len  Nichols.  Ph.D.; 
David  Cutler.  Ph.D.;  Michael  Chemew, 
Ph.D.;  James  Robinson,  F.S.A., 
M.A.A.A..  Ph.D.;  Alice  Rosenblatt. 
F.S.A.,  M.A.A.A.,  M.A.  The  members' 
terms  wrill  end  August  12,  2001.  Sam 
Gutterman,  F.S.A.,  F.C.A.S.,  M.A.A.A., 
M.A..  is  a  consultant  to  the  Panel. 

The  second  meeting  of  the  Panel  is 
scheduled  for  July  26.  2000  (900  a.m.  to 
5:00  p.m.).  and  July  27,  2000  (900  a.m. 
to  1:00  p.m.).  The  meeting  will  be  held 
at  the  Health  Care  Financing 
Administration  (HCFA)  Headquarters, 
7500  Security  Boulevard.  Baltimore, 
Maryland.  The  meeting  is  open  to  the 
public,  but  attendance  is  limited  to  the 
space  available.  The  Panel's  first 
meeting  was  held  |une  28-29.  2000 

At  this  meeting,  the  Panel  will  hear 
presentations  from  HCFA's  Office  of  the 
Actuary  on  measures  of  actuarial 
soundness  of  the  Medicare  Trusf  Funds, 
specific  health  care  utilization 
assumptions,  and  stochastic  forecasting 
techniques  used  to  make  Trust  Funds 
projections.  The  Panel  will  continue  its 
discussions  with  Office  of  the  Actuary 
staff  on  issues  raised  at  the  first  meeting, 
such  as  the  Trust  Funds'  benefits 
models.  The  Panel  will  also  consider 
how  to  continue  its  analyses. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  mentioned  m  this 
notice  should  contact  the  Executive 
Director  by  12  noon  on  July  19,  2000. 
The  number  of  oral  presentations  may 
be  limited  to  the  time  available.  A 
written  copy  of  the  presenters'  oral 
remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12 
noon,  July  19,  2000,  for  distribution  to 
the  Panel  members. 

Any  interested  member  of  the  public 
may  submit  written  comments  to  the 
Executive  Director  and  Panel  members 
for  review.  Comments  should  be 
received  by  the  Executive  Director  by  12 
noon,  July  19,  2000,  for  distribution  to 
the  Panel  members. 


Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
and/or  other  special  accommodation, 
should  contact  Ariel  Winter  at  (202) 
690-6860  by  July  17.  2000. 

Dated:  July  5.  2000. 

Margaret  A.  Hamburg, 

Assistant  Secretary  for  Planning  and 
Evaluation. 

[PR  Doc.  00-17518  Filed  7-10-00;  8:45  am) 

BILLING  CODE  4110-6&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Cofnmittee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  [he  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS), 
Subcommittee  on  Standards  and 
Security. 

Time  and  Date:  9:00  am  to  4:45  p.m., 
July  13,  2000:  9:00  am.  to  130  p.m.. 
July  14,  2000 

Place:  Room  705A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW  .  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  hearing 
is  to  discuss  local  code  issues  and  early 
implementation  of  the  .\dministrative 
Simplification  standards  that  will  be 
required  under  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)   For  local  code  issues,  the 
Subcommittee  will  hear  testimony 
delineating  the  problem  and  examining 
some  of  the  tools  and  processes  that 
could  lead  to  a  solution.  For  early 
implementors,  the  Subcommittee  will 
hear  a  wide  perspective  of  the  issues 
from  providers,  vendor/clearinghouses, 
and  geographic  networks,  as  well  as 
industry  solutions. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  [  Michael  Fitzmaurice, 
Ph.D.,  Senior  Science  .Advisor  for 
Information  Technology.  Agency  for 
Health  Care  Research  and  Quality.  2101 
East  Jefferson  Street,  #600.  Rockville, 
MD  20852,  phone:  (301)  594-3938;  or 
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Marjorie  S.  Greenberg,  Executive 
Secretan',  NCVHS.  National  Center  for 
Health  Statistics,  Centers  lor  Disease 
Control  and  Prevention,  Room  ilOO, 
Presidential  Building.  6525  Belcrest 
Road.  Hyattsville.  Maryland  20782, 
telephone  (301)  458-4245.  Information 
IS  also  available  on  the  NCVHS  home 
page  of  the  HHS  website:  http:// 
i\-ww.nc\'hs. hhs.gov/  where  an  agenda 
for  the  meeting  will  be  posted  when 
available. 

Dated:  June  28,  2000. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
[FR  Doc.  00-17338  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  4151-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-42] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

1 1        In  compliance  with  the  requirement 
' '     of  section  3506{c)(2){A)  of  the 

Paperwork  Reduction  Act  of  1995  for 
opportunitN'  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
1 1     use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  vdthin  60 
days  of  this  notice. 

Proposed  Projects:  National  Disease 
Surveillance  Program — I.  Case  Reports 
(0920-0009)— Reinstatement— National 


Center  for  Infectious  Diseases  (NCID) — 
Formal  surveillance  of  19  separate 
reportable  diseases  has  been  ongoing  to 
meet  the  public  demand  and  scientific 
interest  for  accurate,  consistent, 
epidemiologic  data.  These  ongoing 
diseases  include:  bacterial  meningitis, 
dengue,  hantavirus,  HTV/AIDS, 
Idiopathic  CD4+T-lymphocytopema, 
Kawasaki  syndrome,  Legionellosis,  lyme 
disease,  malaria,  Mycobacterium  avium 
Complex  Disease,  plague,  Reye 
Syndrome,  tick-borne  Rickettsial 
Disease,  toxic  shock  syndrome, 
toxocariasis,  trichinosis,  typhoid  fever, 
and  viral  hepatitis.  Case  report  forms 
enable  CDC  to  collect  demographic, 
clinical,  and  laboratory  characteristics 
of  cases  of  these  diseases.  This 
information  is  used  to  direct 
epidemiologic  investigations,  to  identify 
and  monitor  trends  in  reemerging 
infectious  diseases  or  emerging  modes 
of  transmission,  to  search  for  possible 
causes  or  soiu^ces  of  the  diseases,  and  to 
develop  guidelines  for  the  prevention  of 
treatment  It  is  also  used  to  recorrunend 
target  areas  in  most  need  of  vaccinations 
for  certain  diseases  and  to  determine 
development  of  drug  resistance. 

Because  of  the  distinct  nature  of  each 
of  the  diseases,  the  number  of  cases 
reported  annually  is  different  for  each. 
The  total  annualized  burden  is  27,110 
hours.  The  total  cost  to  respondents  is 
estimated  at  $406,650. 


Respondents 

Re- 
spond- 
ents 

Re- 
sponses/ 
resporKJ- 

ent 

Aver- 
age 1 

Health  care 
workers  ... 

55 

1 

.3 

'  Average  burden/respondent  (in  hours) 

Dated:  July  5,  2000. 
Nancy  Cheat, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-17447  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

[Program  Announcement  00143] 

Intervention  Epidemiologic  Research 
Studies  of  HIV/AIDS;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 


availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  to  (1)  continue  the  longitudinal 
epidemiologic  study  of  perinatal  HIV 
transmission  and  pediatric  disease 
progression  during  an  era  of  highly 
active  antiretroviral  (ARV)  therapy  and 
(2)  develop  and  implement  innovative 
interventions  to  assist  HTV  infected 
children  and  adolescents  (both 
perinatally  and  non-perinatally 
infected)  in  accessing  and  maintaining 
comprehensive  HIV  related  care.  The 
interventions  will  be  directed  at 
sustaining  HIV  specialist  care, 
improving  adherence  to  complex 
medical  regimens,  promoting  overall 
and  reproductive  health,  and  decreasing 
the  risk  of  secondary  transmission  of 
HIV  infection.  This  program  addresses 
the  "Healthy  People  2010"  priority  area 
of  HTV  Infection  and  Maternal  and 
Infant  Health.  For  a  conference  copy  of 
"Healthy  People  2010"  visit  the  internet 
site:  <http://wvkrw.health.gov/healthy 
people>. 

Tne  purpose  of  the  program  is  td 
support  three  research  studies  of 
programmatic  interest  to  the  health  care 
community  that  fosters  prevention  of 
HTV-related  disease  in  infants,  children, 
and  adolescents.  These  studies  include: 
(1)  Ongoing  longitudinal  record  review 
of  Pediatric  HIV  disease,  (2) 
development  and  evaluation  of 
innovative  intervention(s)  to  enhance 
sustained  HTV  specialist  care  and 
improved  adherence  to  antiretroviral 
(ARV)  medication  drug  regimens  in 
children,  from  5-12  years  of  age,  and  (3) 
development  and  evaluation  of 
innovative  interventions  to  provide 
linkages  to  and  help  sustain  continuity 
of  HFV  specialist  care,  to  foster 
adherence  to  HIV  therapy,  improve 
overall  and  reproductive  health,  and 
reduce  transmission  from  HIV-infected 
adolescents  ages  13-21  years,  to  others. 

The  following  three  Research  Studies 
will  be  supported: 

/.  Ongoing  Longitudinal  Record  Review 
Study  of  Pediatric  HTV  Disease 

Competing  continuation  applications 
are  invited  for  the  continued 
prospective  follow-up  of  HIV-infected 
children  enrolled  in  the  Pediatric 
Spectrum  of  Disease  (PSD)  Study 
between  1988  and  2000.  Continued 
research  areas  of  interest  include: 

A.  Perinatal  HTV  Prevention 

1 .  Characterization  of  perinatally 
infected  infants  with  respect  to  their 
risk  factors  for  HIV  infection  and 
clinical  and  laboratory  outcomes. 

2.  Investigation  of  potential  severe 
adverse  events  related  to  exposure  to 
antiretrovirals  and/or  other  HIV-related 
therapies. 
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3.  Description  of  circumstances  of 
delivery  and  associated  infant  and 
maternal  morbidities. 

4.  Frequency  and  description  of  birth 
outcomes  to  perinatally-infected 
adolescents. 

B.  Pediatric  and  Adolescent 
Management: 

1 .  Factors  associated  with  health  and 
disease  progression: 

a.  Viral  load  and  ARV  resistance 

b.  Immime  function  and 
reconstitution 

c.  Growth  and  development, 
including  puberty 

d.  Timing,  type,  and  diu-ation  of 
therapy 

e.  Factors  affecting  adherence 
(including  HTV  infection  status 
disclosure) 

f.  Potential  side  effects  of  ARV 
therapy 

2.  Identification  of  barriers  to: 
a.  Timely  receipt  of  care 

b  Durability  of  relationship  with 
providers 

3.  Description  of  family  structiu-e  and 
social  risk  factors 

4.  Characterization  of  developmental 
needs  and  linkage  to  special  services  for 
HIV-infected  adolescents  (e.g.  health, 
family  planning,  STD  clinic  services, 
case  management  around  HIV  disease, 
etc.) 
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n.  Innovative  Intervention(s)  To 
Enhance  Sustained  HIV  Specialist  Care 
and  Improved  Adherence  to 
Antiretroviral  Medication  Drug 
Regimens  in  Children.  From  5-12  Years 
of  Age 

The  complex  natiu«  of  combination 
antiretroviral  regimens  emphasizes  the 
need  to  develop  innovative 
interventions  to  help  children  adhere  to 
prescribed  drug  therapy.  Age- 
appropriate  interventions  need  to  be 
designed  and  evaluated  for  both 
perinatally  and  non-perinatally  infected 
children.  Applications  are  invited  to 
propose  and  develop  intervention  trials 
for  children  with  evidence  of  current 
disease  progression  or  treatment  failure. 
The  intent  is  to  examine  the  impact  of 
intervention  strategies  which  address 
the  following  issues: 

A.  Fostering  sustained  comprehensive 
HIV  specialist  care: 

1 .  Assessing  barriers  to  sustaining 
continuity  of  specialist  HIV  care. 

2.  Developing  and  implementing 
strategies  (e.g.  reminders,  support 
groups,  etc.)  to  overcome  individual  and 
family  barriers  including  HIV  disclosure 
issues. 

3.  Linking  to  services  which  enable 
continuity  of  specialist  HIV  care.  (e.g. 
transportation,  day  care,  family-based 
care,  education,  etc.) 


4.  Developing  and  implementing 
methods  for  locating  and  re-engaging 
children  lost  to  follow-up. 

B.  Promoting  adherence  to 
medications: 

1.  Assessing  individual  and  family 
barriers  to  adherence  to  medication. 

2.  Linking  to  services  which  facilitate 
adherence  (medication  education,  case 
management,  social,  pharmacist,  etc.) 

3.  Developing  and  impiementing 
strategies  (e.g.  dosing  and  medication 
schedules,  child's  preferences,  in-home 
assistance,  out-of-home  adherence, 
reminders,  use  of  MEMS^Caps.  support 
groups,  etc.)  to  overcome  individual  and 
family  barriers  including  HIV  disclosure 
issues. 

in.  Innovative  Interventions  to  Provide 
Linkages  to  and  Help  Sustain  Continuity 
of  HIV  Specialist  Care.  To  Foster 
Adherence  to  HTV  Therapy,  To  Improve 
Overall  and  Reproductive  Health,  and 
To  Reduce  Secondary  Transmission 
Among  Perinatally  or  Non-Pehnatally 
HTV-Infected  Adolescents,  From  13-21 
Years  of  Age 

Applications  are  invited  that  propose 
interventions  that  are  developmentallv 
focused,  targeting  issues  of  importance 
to  adolescents  and  young  adults,  and 
address  two  or  more  of  the  following 
issues: 

A.  Linking  to  HIV  specialist  care: 

1.  Identifying  HIV  coxmseling  cind 
testing  sites  where  HIV-infected 
adolescents  are  diagnosed. 

2.  Developing  anodocumenting  the 
procedures  for  referring  identified  HIV 
infected  adolescents  from  counseling/ 
testing  sites  to  HIV  specialist  care 
providers  appropriate  for  adolescents. 

3.  Facilitating  the  follow  through  of 
referrals  made  to  HIV  specialist  care 
providers. 

B.  Maintaining  continuity  of  HIV 
specialist  care. 

1.  Assessing  barriers  to  sustaining 
continuity  of  specialist  HIV  care. 

2.  Linking  to  services  which  enable 
continuity  of  specialist  HIV  care.  (e.g. 
education,  social,  etc.) 

3.  Developing  and  implementing 
strategies  to  overcome  individual, 
family  or  social  barriers  including  HIV 
disclosure  issues  (reminders,  support 
groups,  etc.) 

4.  Developing  and  implementing  age 
appropriate  and  culturally  relevant 
strategies  for  locating  and  re-engaging 
adolescents  lost  to  follow-up. 

C.  Promoting  adherence  to  medication 
regimens: 

1.  Assessing  individual,  family  and 
social  barriers  to  adherence  to 
medication. 

2.  Linking  to  services  which  facilitate 
adherence  (medication  education,  case 
management,  social,  pharmacist,  etc.) 


3.  Developing  and  implementing 
strategies  to  overcome  individual, 
family  and  social  barriers,  including 
addressing  HIV  disclosure  issues 
(dosing  and  medication  schedules, 
adolescent's  preferences,  in-home 
assistance,  reminders,  etc.). 

D.  Develop  interventions  to  support 
overall  and  reproductive  health  of 
adolescents  and  that  decrease  secondary 
HIV  transmission 

1   Developing  and  implementing 
counseling  strategies  for  HIV  infected 
adolescents  designed  to  improve  their 
overall  and  reproductive  health  and 
decrease  risk  of  secondary  transmission 
of  HIV  (e.g.  by  prevention  of  sexually 
transmitted  diseases,  decreasing  risky 
sexual  behaviors,  avoidance  of  illicit 
drug  use,  etc.) 

2.  Evaluating  the  effectiveness  of  the 
counseling  intervention. 

B   Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations 

For  research  studv  area  I. 
(longitudinal  medical  record  review), 
eligible  applicants  include  only  those 
grantees  currently  funded  for  the 
Pediatric  Spectrum  of  HIV  Disease 
(PSD)  Project  under  CDC  Program 
Announcement  735.  These  sites  include 
Children's  National  Medical  Center, 
(Washington.  DC),  the  Puerto  Rico 
Department  of  Health,  the  University  of 
Massachusetts  Medical  Center,  the 
Texas  Department  of  Health,  the  Public 
Health  Foundation  Enterprises,  Inc.  (Los 
Angeles),  and  the  New  York  City 
Department  of  Health. 

Note:  Public  l>aw  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

I.  Research  area  1:  Approximately  $1.6 
million  is  available  in  FY  2000  to  fund 
approximately  6  competitive 
continuation  projects.  It  is  expected  that 
the  average  award  will  be  $260,000, 
ranging  from  $180,000  to  $500,000. 

II.  Research  area  II:  Approximately 
$200,000  is  available  in  FY  2000  to  fund 
approximately  2  awards  for  innovative 
intervention(s)  for  children  5-12  years 
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of  age.  It  is  expected  that  the  average 
award  will  be  Si 00. 000 

III.  Research  area  III:  Approximately 
S200.000  is  available  in  FY  2000  to  fund 
approximately  2  awards  for  innovative 
interventions  for  adolescents  13-21 
years  of  age.  It  is  expected  that  the 
average  award  will  be  $100,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  .September  30,  2000, 
and  will  be  made  for  a  12 -month  budget 
period,  within  a  project  period  of  up  to 
4  years  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availabilit\'  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under 

1    {Recipient  Activities),  and  CDC  will 
be  responsible  for  conducting  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

Applicants  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  researchers, 
including  developing  and  using 
common  data  collection  instruments, 
specimen  collection  protocols,  and  data 
management  procedures,  as  determined 
in  post-award  grantee  planning 
conferences.  Recipients  will  be  required 
to  pool  data  for  analysis  and 
publication.  Recipients  are  also  required 
to  work  collaborativelv  as  a  study  group 
to: 

a.  Develop  the  research  study 
protocols  and  standardized  data 
collection  forms  across  sites. 

b  Identifv'.  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  the  studv  protocols  and 
the  program  requirements. 

c  Follow  study  participants  as 
determined  by  the  study  protocols. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocols. 

f.  Collaborate  and  share  data  and 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

g.  Contribute  blood  specimens  for 
drug  resistance  and  therapeutic  drug 
level  studies  for  the  intervention  studies 
depending  on  the  protocol 
requirements,  for  shipment  and  storage 
at  a  centralized  repository  system  at 
CDC. 


h.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 

i.  Attend  biannual  meetings  with 
other  funded  grantees. 

2.  CDC  Activities 

a.  Provide  technical  assistance  as 
needed  in  the  design  and  conduct  of  the 
research. 

b.  Facilitate  and  assist  in  the 
development  of  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed 

c.  Assist  as  needed  in  designing  a  data 
management  system 

d.  .Assist  as  needed  in  performance  of 
selected  laboratorv  tests. 

e.  Work  collaboratively  with 
investigators  to  help  facilitate  research 
activities  across  sites  involved  in  the 
same  research  project. 

f.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
your  application.  Your  application  will 
be  evaluated  on  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 
out  your  program  plan.  Follow  the 
directions  for  completing  the 
application  that  are  found  in  the  Public 
Health  Ser\'ice  (PHS)  398  kit.  If  you  are 
applying  for  more  than  one  activity,  you 
must  submit  a  separate  appUcation  for 
each  research  area 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  at  the  following  Internet 
address:  www .cdc.gov/. ..Forms,  or  in 
the  application  kit.  On  or  before  August 
21,  2000,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 


a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

Late  Applications:  Applications  that 
do  not  meet  these  criteria  are  considered 
late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Applicants  will  be 
ranked  on  a  scale  of  1 00  maximum 
points  according  to  the  research  area 
identified.  All  applicants  must  state 
which  research  category  they  are 
addressing.  Applications  must 
demonstrate  the  applicant's  ability  to 
address  the  research  in  a  collaborative 
manner  with  other  recipients. 
Applications  will  be  reviewed  and 
evaluated  based  on  the  information 
submitted,  as  they  specifically  describe 
the  applicant's  abilities  to  meet  the 
following  criteria: 

1 .  Familiarity  With  and  Access  To  Study 
Population  (25  Points) 

a.  Description  of  population  to  be 
studied,  including  number,  age 
distribution,  and  other  relevant 
demographic  characteristics  is 
described.  The  number  of  HIV-exposed 
(for  Part  I)  and  HIV-infected  enrollees 
(for  Parts  I-III)  to  be  prospectively 
monitored,  and  expected  attrition  from 
deaths  and  losses  to  follow-up  over  the 
study  period  based  on  prior  experience 
is  specified. 

b.  Description  of  the  most  important 
trends  in  disease  progression.  HIV  and 
other  health  care  needs,  including  gaps 
in  services,  of  the  population  to  be 
studied  (e.g.  HIV-exposed  children, 
HIV-uifected  children,  HIV-infected 
adolescents,  HIV-infected  mothers). 

c.  Ability  to  access  and  review 
neonatal,  pediatric,  adolescent  and 
maternal  prenatal  and  labor  and 
delivery  records.  (Part  I) 

d.  Abihty  to  recruit  at  least  100 
children  for  the  pediatric  intervention 
(Part  n)  or  50  adolescents  for  the 
adolescent  intervention.  (Part  HI) 

e.  Ability  to  identify  and  follow  HIV- 
exposed  but  HTV-uninfected  children 
and  HIV-infected  children  for  Part  I, 
HIV-infected  children  between  5-12 
years  of  age  for  Part  II,  and  HIV-infected 
adolescents  between  13-21  years  of  age 
for  Part  III.  In  addition: 

(1)  For  part  I,  describes  the  plan  to 
match  HIV-exposed  children  over  time 
(as  long  as  they  are  followed  in  the 
study  and  after  they  are  lost  to  followr 
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up)  with  death,  congenital  birth  defect, 
cancer  and  other  registries  to  investigate 
potential  severe  side  effects  of 
antiretroviral  exposure. 

(2)  For  Part  III,  describes  the  sites 
where  the  majority  of  HIV-infected 
adolescents  are  being  diagnosed  (if 
"linkages  to  care"  is  included  as  a 
research  area). 

f.  Prior  research  with  or  service 
provision  to  the  study  population  and 
linkages  and  collaboration  with  other 
organizations  providing  medical  and 
psychosocial  services  to  the  study 
population.  As  appropriate,  include 
memoranda  of  agreement  to  document 
collaboration  with  organizations 
providing  services  to  the  study 
population. 

g.  Feasibility  of  plans  for  involving 
the  service  providers  in  the  design  and 
implementation  of  research  activities. 

h.  Extent  to  which  intervention  plans 
take  developmental  stages  into  account 
and  are  appropriate  for  the  population 
described.  (Parts  II  and  III) 

i.  Existence  of  linkages  to  facilitate 
monitoring  the  study  population  (all 
parts)  including  memoranda  of 
agreement  from  the  clinical  facilities  to 
permit  record  review.  (Part  I) 

j.  Demonstrated  collaboration  writh 
local  health  departments  and  pediatric 
HIV/ AIDS  surveillance  staff.  (Part  I) 

2.  Description  and  Justification  of 
Research  Plans  (25  Points) 

a.  Quality  of  the  review  of  the 
scientific  literatiu^  pertinent  to  the 
proposed  activities,  including 
justification  for  and  relevance  of 
research  questions  and  the  proposed 
intervention.  The  research  issues  and  a 
description  of  which  ones  must  be 
addressed  are  described  under  the 
Purpose/ Areas  of  Research  section. 

b.  The  applicant's  understanding  of 
the  research  objectives  as  evidenced  by 
high  quality  of  the  proposed  research 
plan. 

c.  The  scientific  soundness  of  the 
methods  described  by  the  applicant  to: 

(1)  Abstract  data  and  assure  adequate 
follow-up  of  the  pediatric,  adolescent 
and  maternal  populations  and  timely 
completion  of  data  forms  and  transfer  of 
data  to  CDC  (Part  I) 

(2)  Develop  and  evaluate 
interventions  in  children  5-12  years  of 
age  (Part  II),  including: 

(i)  Review  laboratory  and  disease 
indicators  of  (highly  antiretroviral 
therapy)  HAART  failure  in  children  5- 
12  years  of  age  (e.g.  CD4  counts,  HIV 
viral  loads,  history  of  AIDS  defining 
conditions); 

(ii)  Interview  children  and  their 
parents  about  factors  potentially 


relevant  to  the  children's  treatment 
failure  or  success; 

(iii)  Design  and  operationalize 
standard  and  enhanced  innovative 
interventions; 

(iv)  Randomize  participants  to  one  of 
the  interventions  and  deliver  the 
interventions; 

(v)  Monitor  participants  through  the 
end  of  the  study  (e.g.  monitor  adherence 
to  medications,  measure  drug  levels, 
review  laboratory  and  disease  indicators 
of  HAART  failure,  collect  blood  spots  to 
measure  ARV  drug  resistance);  and 

(vi)  Evaluate  the  effectiveness  of  the 
interventions,  including  its  cost- 
effectiveness. 

(vii)  Develop  and  deliver  an 
intervention  to  HIV-infected  adolescents 
fi-om  13-21  years  of  age,  monitor 
participants  through  the  end  of  the 
study  and  evaluate  the  effectiveness  of 
the  intervention  (Part  III). 

d.  Ability  and  feasibility  of  collecting 
additional  information  from  the  medical 
records  around  the  following  areas  (for 
Part  I): 

(1)  Issues  specific  to  adolescents; 

(2)  Issues  specific  to  adherence  to 
medical  regimens;  and 

(3)  Laboratory  results  related  to  ARV 
drug  resistance. 

e.  Adequacy  of  methods  for  quality 
assurance  including:  Supervision  of 
data  abstraction,  entry  and  cleaning, 
validation  of  accuracy  and  completeness 
of  data  abstraction  and  data  entry, 
maintenance  of  consistency  in 
methodology  used  by  abstractors  and 
data  entry  clerks  in  their  procedures, 
and  monitoring  of  study  progress  (Part 

I). 

(1)  Training  and  supervision  of  staff 
conducting  interventions  to  ensure 
consistency  in  the  methodology  used  for 
the  intervention  across  all  participants. 
(Parts  II  and  lU) 

(2)  Tracking  follow-up  of  HIV- 
exposed  children  (Part  I),  HIV-infected 
children  (Parts  I  and  II),  HIV-infected 
adolescents  (Parts  I  and  HI)  and  HIV- 
infected  mothers  (Part  I).  This  should 
include  a  description  of  the  experience 
of  the  investigator  in  enrolling  and 
monitoring  the  population  to  be  studied 
(all  parts)  and  the  procediues  used  to 
ensure  that  participants  will  complete 
the  interventions.  (Parts  II  and  III) 

f.  Scientific  soimdness,  creativity  and 
thoroughness  of  plans  to  analyze  local 
data  using  quantitative  methods  and 
statistical  techniques.  (Parts  I,  II,  and 

m). 

g.  Extent  to  which  the  intervention 
(Parts  II  and  UI): 

(1)  Represents  an  innovative 
approach. 

(2)  Meets  unmet  needs. 

(3)  Complements  existing 
interventions. 


(4)  Avoids  duplication  of  efforts. 

(5)  Incorporates  cutting  edge 
technology  (e.g.,  MEMS*Caps,  computer 
based  interviews). 

h.  Adequacy  of  plans  to  disseminate 
research  findings  locally  (including 
local  collaborating  service  providers  and 
participants  of  the  study). 

i.  Extent  to  which  study  proposal 
demonstrates  assurance  of  compliance 
with  multisite  research  requirements 
(e.g.,  common  protocol,  data  collection, 
and  computer  and  data  management 
systems). 

j.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  ethnic  and 
racial  groups  in  the  proposed  research. 
This  includes;  (1)  The  proposed  plan  for 
the  inclusion  of  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  (4)  A  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  communities  and  recognition  of 
mutual  benefits. 

k.  Extent  to  which  application 
identifies  and  discusses  any  potential 
ethical  issues  associated  with  the 
proposed  research  and  describes  how 
these  issues  will  be  resolved. 

(1)  Describes  procedures  for  obtaining 
IRB  approval  and  maintaining 
participant  confidentiality 

(2)  Describes  whether  there  are  any 
additional  IRB  issues  involved  in: 
Reviewing  mothers'  medical  records 
(Part  I]  and  matching  ARV-exposed 
children  to  other  registries  after  they  are 
lost  to  follow-up  to  identify  potential 
long  term  severe  side  effects  which 
might  be  associated  with  ARV 
prophylaxis  (e.g.,  how  long  can  names 
be  maintained  at  the  local  level  for 
matching  purposes?). 

(3)  Describes  the  state  laws  about 
obtaining  informed  consent  in  children 
and  their  parents  (e.g.,  assent  of 
children  >  7  years  of  age,  parental 
consent)  and  adolescents  for  the 
pm^joses  of  conducting  an  intervention. 
(Parts  II  and  III). 

(4)  Describes  the  state  laws  for 
considering  an  adolescent  as  an 
"emancipated  minor".  (Part  III) 

(5)  Notes  whether  the  site  currently 
has  an  IRB  which  has  the  authority  to 
provide  an  assurance  for  the  project 
being  proposed  or  if  not,  whether  they 
will  need  assistance  from  CDC  in 
applying  for  such  an  assurance. 

"The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
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regaxding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of     ■ 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Provision  of  HIV/AIDS  Report  Data  to 
and  Collaboration  With  Local  Pediatric 
or  Adults  HIV/ AIDS  Surveillance 

Activities  (10  Points) 

a.  Adequacy  of  procedures  for 
collaborating  with  local  health 
department  pediatric  or  adult  HIV/AIDS 
surveillance  staff  to  report  children  or 
adolescents  with  HIV  exposure, 
mfection.  and'or  AIDS  (depending  on 
state  law).  Includes  a  signed 
memorandum  of  agreement  detailing  the 
outlined  division  of  responsibilities, 
joint  activities  to  evaluate  completeness, 
timeliness,  validity  of  the  HiV'.MDS 
report  data,  methods  to  ensure  security 
and  confidentiality  of  HIV/AIDS  report 
data,  and  use  of  data  (Part  I.) 

b.  Feasibility  of  plans  for  completion 
and  computer  entrv  of  HIV 'AIDS  report 
forms  and  complete  and  timelv  transfer 
of  HfV/AIDS  case  reports  to  the  local 
HIV/AIDS  surveillance  unit  (For  Part  I) 

c.  Adequacy  of  measures  to  assure 
completeness  of  HIV/ AIDS  report  forms, 
data  quality  and  timeliness,  and 
protection  of  confidentiality.  (For  Part  I) 

d.  Adequacy  of  measures  to  assure 
timely  reporting  of  HFV/AIDS  cases 
among  children  and  adolescents 
participating  in  the  inter\'ention  studies 
to  the  local  HIV.  AIDS  surveillance  if 
mandated  by  state  law,  and  to  assure 
protection  of  confidentiality  .  (For  Parts 
II  and  III) 

4.  Demonstration  of  Staffs  Capability 
To  Conduct  Research  (20  Points) 

a.  Capacity  to  conduct  the  proposed 
activities  as  evidenced  by  previous 
experience  and  scientific  expertise. 
Demonstration  that  staff  has: 

(1)  Experience  working  with  the 
targeted  population  of  study 
participants; 

(2)  Principal  investigators  or  staff 
have  previous  experience  and  scientific 
expertise  in  the  area  of  research  to  be 
conducted  (either  in  epidemiologic 
research  in  Part  1  or  behavioral 


assessment,  intervention,  and 
evaluation  research,  including 
evaluation  of  cost-effectiveness,  for 
Parts  n  and  III.  ).  Include  table  of 
current  and  previous  relevant  research 
projects,  their  status,  sources  and  levels 
of  funding  and  principal  investigators 
and  list  of  references  of  any  publications 
on  related  research  by  study  staff. 

(3)  The  experience  needed  to  conduct 
the  intervention  (e.g.,  nurse  counselor, 
or  study  coordinator,  etc.) 

b.  Inclusion  of  the  curriculum  vitae 
for  key  staff  members  as  well  as 
memoranda  of  agreement  that  clearly 
and  specifically  document  activities  to 
be  performed  by  any  external  experts, 
consultants,  or  collaborating  agencies 
under  the  cooperative  agreement. 

5.  Staffing,  Facilities,  and  Time  Une  (20 
Points) 

a.  Availability  of  qualified  personnel 
with  realistic  and  sufficient  percentage- 
time  commitments; 

b.  Clarity  of  the  described  duties  and 
resp(3nsibilities  of  existing  and  proposed 
project  personnel  with  epidemiologic, 
administrative,  clinical,  data 
management  (including  HFV/AIDS  case 
reporting  to  local  sur\'eillance  unit),  and 
statistical  responsibilities. 
Organizational  chart  depicts  lines  of 
authority. 

c.  Adequacy  of  clinical  oversight  of 
the  pro)ecl,  especially  supervision  of 
data  abstraction  and  entry. 

d  Adequacy  of  base  staff  to  keep  pace 
with  anticipated  workload  such  as  the 
biannual  medical  record  review  for  the 
number  of  children  to  be  monitored 
prospectively  (Part  I)  and  the 
interventions  involved  with  children 
(Part  II)  and  adolescents  (Part  III). 

e.  Adequacy  of  equipment,  facilities 
and  systems  to  be  used  for  data 
abstraction  and  follow-up  tracking,  data 
entry  and  analysis,  project  management, 
data  security  and  participant 
confidentiality. 

f.  Feasibility  of  plans  to  communicate, 
ensure  quality  control  and  consistency, 
identif)'  and  resolve  problems,  and 
analyze  date  in  collaboration  with  other 
sites. 

g.  Inclusion  of  time  line  showing  plan 
for  completion  of  research  activities  and 
goals 

6.  Other  (Not  Scored) 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 


the  protection  of  human  subjects? 
Yes  No  Comments: 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  With  Original  Plus  Two 
Copies  of— 

1 .  annual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 
Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
paragraph  J.  Where  to  Obtain  Additional 
Information. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1 — Human  Subjects  Requirements 
AR-2 — Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4— HIV/AIDS  Confidentiality 

Provisions 
AR-5 — HIV  Program  Review  Panel 

Requirements 
AR-6 — ^Patient  Care 
AR-7 — Executive  Order  12372  Review 
AR-8 — ^Public  Health  System  Reporting 

Requirements 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2010 
AR-1 2 — Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)  and  247b(k)(2)),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  jmd  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  doctmients, 
business  management  technical 
assistance  may  be  obtained  from: 
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Brenda  Hayes,  Grants  Management 
Specialist,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Room  3000, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  telephone  number  (770) 
488-2741,  Email  address: 
BHayes@cdc.gov 

For  program  technical  assistance, 
contact:  Jeff  Efird,  MPA,  Deputy 
Chief,  Epidemiology  Branch,  Division 
of  HIV/AIDS  Prevention  Surveillance 
&  Epidemiology,  National  Center  for 
HTV,  STD,  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention 
(CDC),  1600  Chfton  Road.  NfE., 
Mailstop  E— 45.  Atlanta,  Georgia 
30333,  Telephone  (404)  639-6130,  E- 
mailjlel@cdc.gov 

Dated:  July  5,  2000. 
Ron  Van  Duyne, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-17445  Filed  7-10-00;  8:45  am] 
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DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00134] 

Leadership  and  Investment  in  Fighting 
an  Epidemic  (LIFE)  Global  AIDS 
Activity:  Notice  of  Availability  of  Funds 

A.  Piupose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  to  increase  United  States 
support  for  sub-Saharan  African 
countries  and  India  to  limit  the  further 
spread  of  HIV  and  to  care  for  those 
affected  by  this  devastating  disease. 

This  additional  funding  is  an  action 
by  the  United  States  (U.S.)  Government 
recognizing  the  impact  that  AIDS 
continues  to  have  on  individuals, 
families,  communities  and  nations,  and 
the  need  to  do  more.  Over  the  next  5 
years,  it  is  expected  that  these  activities 
will  contribute  to  global  targets 
established  by  the  Joint  United  Nation 
Programme  on  AIDS  (UN AIDS),  in 
cooperation  with  the  United  States 
Agency  of  International  Development 
(USAID)  and  other  bilateral  and  multi- 
lateral partners.  These  goals  represent 
the  result  of  the  total  worldwide 
contribution  of  resources  and  effort.  The 
U.S.  Government  seeks  to  further  these 
goals  through  the  LIFE  Initiative: 


•  The  incidence  of  HIV  infection  will 
be  reduced  by  25%  among  15-24  year 
olds  by  2005.  (Currently  2  million 
young  adults  are  infected  each  year  in 
sub-Saharan  Africa.) 

•  At  least  75%  of  HTV  infected 
persons  will  have  access  to  basic  care 
and  support  services  at  the  home  and 
community  levels,  including  drugs  for 
common  opportunistic  infections  (TB, 
pneumonia,  and  diarrhea).  (Currently, 
less  than  1%  of  HIV  infected  persons 
have  such  access.) 

•  Orphans  will  have  access  to 
education  and  food  on  an  equal  basis 
with  their  non-orphaned  peers. 

•  By  2002,  domestic  and  external 
resources  available  for  HIV/ ADDS  efforts 
in  Africa  will  have  doubled  to  $300 
million  per  year.  (Currently, 
approximately  $150  million  per  yeai  is 
spent  on  HIV/ AIDS  prevention  in  sub- 
Saharan  Africa.) 

•  By  2005,  50%  of  HIV  infected 
pregnant  women  will  have  access  to 
interventions  to  reduce  mother-to-child 
HIV  transmission.  (Currently,  less  than 
1%  of  HTV  infected  pregnant  women 
have  access  to  such  services  in  sub- 
Saharan  Africa.)  As  a  key  partner  in  the 
U.S.  Government's  Leadership  and 
Investment  in  Fighting  an  Epidemic 
(LIFE)  Initiative,  CDC.  through  its 
Global  AIDS  Activity  (GAA)  is  working 
in  a  collaborative  manner  with  national 
governments,  USAID  and  other 
international  partners  to  develop 
programs  of  assistance  to  address  the 
HIV/AIDS  epidemic  in  countries 
designated  as  LIFE  countries  by  the  U.S. 
Congress.  At  present,  those  countries  are 
Botswana,  Cote  D'lvoire,  Kenya,  South 
Africa,  Uganda,  Rwanda,  Zimbabwe, 
Ethiopia,  Mozambique,  Malawi, 
Tanzania,  Nigeria,  Senegal,  Zambia  and 
India. 

The  overall  objectives  of  the  CDC's 
GAA  are  to: 

•  Reduce  HIV  transmission  through 
primary  prevention  of  sexual,  mother-to 
child,  and  blood  transmission. 

•  Strengthen  the  capacity  of  countries 
to  collect  and  use  surveillance  data  and 
to  manage  national  HIV/ AIDS  programs. 

•  Improve  commimity  and  home 
based  care  and  treatment  of  HIV  and 
sexually  transmitted  diseases  (STDs) 
and  opportunistic  infections. 

B.  Eligible  Applicants 

Applicants  must:  (1)  Be  a  U.S.  Private 
Volunteer  Organization  (PVO),  and  have 
been  granted  tax-exempt  status  under 
Section  501(c)(3),  evidenced  by  an 
Internal  Revenue  Service  (IRS) 
determination  letter;  and  (2)  have  at 
least  2  yeeurs  experience  in  delivering 
HIV,  STD,  or  TB  prevention  and  care 
programs  and/or  prenatal/obstetric/ 


reproductive  programs  in  accordance 
with  GAA  objectives  in  at  least  5  of  the 
15  countries  (Botswana,  Cote  d'lvoire, 
Ethiopia,  Kenya,  Malawi,  Mozambique, 
Nigeria,  Rwanda,  Senegal,  South  Africa, 
Tanzania,  Uganda,  Zambia,  Zimbabwe, 
India). 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $5,000,000  is  available 
to  fund  up  to  4  awards  in  FY  2000.  It 
is  expected  that  awards  will  begin 
September  30,  2000,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  are  subject  to  change. 

CDC  expects  to  allocate  $5,000,000 
into  2  categories  of  program  activities 
and  services:  (A)  primary  prevention 
(approximately  70%  of  available  funds), 
and  (B)  care,  support,  and  treatment 
(approximately  30%  of  available  funds). 
These  estimates  may  vary.  In  making 
these  awards,  CDC  will  use  the  "CDC 
Global  AIDS  Activities  Technical 
Strategies"  as  a  guide  for  selecting 
collaborative  activities  to  be  funded  (See 
Attachment  I). 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  the  availability  of  funds 
and  the  applicant's  satisfactory  progress 
toward  achieving  defined  objectives. 

Satisfactory  progress  toward 
achieving  objectives  will  be  determined 
by  progress  reports  and  site  visits 
conducted  by  CDC  representatives. 

Use  of  Funds 

Funds  received  from  this 
announcement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection, 
occupational  exposures,  and  non- 
occupational exposures  and  will  not  be 
used  for  the  purchase  of  machines  and 
reagents  to  conduct  the  necessary 
laboratory  monitoring  for  patient  care. 

Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested. 

Funding  Preference 

Fimding  will  be  given  to  ensuring  a 
geographic  distribution  of  awards 
covering  the  15  GAA  countries  in 
African  and  India. 
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D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  number  1.  (Recipient  Activities) 
and  CDC  will  be  responsible  for 
activities  under  number  2.  (CDC 
Activities). 

1.  Recipient  Activities 

a.  Collaborate  with  CDC,  partner 
governments.  USAID  missions,  and 
other  partners  to  ensure  that:  (1)  There 
is  countr\'  ownership  of  the  activities, 
(2)  proposed  activities  r  tmplement 
existing  efforts  both  by  the  country  and 
with  other  partners,  and  (3)  activities 
are  supportive  of  indigenous  expertise 
and  institutions. 

b.  Provide  services  in  collaboration 
with  CDC.  partner  governments  and 
other  partners  for  the  development  of 
capacity  for  the  Ministry  of  Health  and 
other  in-country  partners  to  deliver  the 
services. 

c.  Provide  assistance  to  coiuitries  to 
develop  behavior  change  intervpntion 
programs  with  vulnerable  populations 
such  as  youth  (age  15-29  years  old)  and 
commercial  sex  workers  and  their 
clients.  Intervention  programs  may 
include  support  of  information, 
education  and  communication  (EC) 
campaigns,  social  marketing  of  condoms 
and  behavior  change. 

d  Focus  on  no  more  than  three  of  the 
following  activities: 

1.  Voluntary  Counseling  and  Testing 
(VCT) — implement,  monitor,  and 
evaluate  HIV  counseling  and  testing 
programs  Identifv'  barriers  and  concerns 
raised  in  providing  VCT  and  coordinate 
with  campaigns  to  help  reduce  the  fear, 
stigma,  discrimination,  and  isolation 
associated  with  HIV  infection  and  AIDS. 

2.  Mother  To  Child  Transmission 
(MTCT) — implement  feasible, 
sustainable  interventions  to  decrease 
HIV  MTCT.  and  assure  that  these 
interventions  are  integrated  within 
maternal  and  child  health  (MCH) 
programs,  strengthen  antenatal  care, 
promote  the  health  of  the  mother,  and 
enhance  HIV'  prevention  programs  at  the 
family  and  community  level. 

3.  Blood  safety — build  or  strengthen  a 
national  blood  transfusion  service  to 
manage  a  national  program,  improve  the 
safety  and  quality  of  the  blood  supply, 
decrease  the  demand  for  blood 
transfusion,  and  increase  the  supply  of 
blood  from  low-risk  volunteer  blood 
donors. 

4.  STD  prevention  and  care — expand 
and  improve  the  diagnosis  and 
treatment  of  STDs.  including  risk 
reduction  counseling  and  education,  as 
a  means  of  reducing  the  continued 
transmission  of  HIV. 


5.  Prevention  and  Youth — implement 
youth-focused  prevention/intervention 
programs,  testing  prevention  programs, 
secondary  prevention  for  HIV-positive 
youth,  and  build  youth  development 
programs. 

6.  Public-private  partnerships — 
engage  business  and  labor  imions  in  a 
number  of  coiuitries  and  provide 
technical  assistance  and  materials  for 
the  development  and  implementation  of 
public-private  partnerships  to  address 
the  spread  of  HIV/AIDS. 

7.  Care,  support  and  treatment — 
improve  the  loeal  capacity  to  prevent 
and  treat  HIV  and  related  opportunistic 
infections  with  a  special  emphasis  on 
TB  and  the  implementation  of  palliative 
AIDS  care  programs. 

e.  Serve  on  a  coordinating  coimcil 
with  representatives  of  CDC  as  well  as 
other  collaborating  organizations  that 
will  meet  in  Atlanta  on  a  semi-annual 
basis.  This  council  will  review  and 
coordinate  program  assistance  plans  and 
routine  program  performance  measiu'es 
to  ensure  consistent  support  of  LIFE 
Initiative  and  global  UNAIDS  goals  and 
objectives. 

I.  Participate  in  specific  country-based 
workgroups  that  develop  and  review 
ongoing  country  assistance  activities. 
The  product  of  these  workgroups  will 
define  the  activities  of  the  collaborating 
agencies  as  detailed  in  items  a  through 
d  above. 

2.  CDC  Activities 

a.  Collaborate  with  partner 
governments.  USAID  missions  and  other 
partners  to  assist  recipients  in  the 
development  of  plans  for  program 
assistance  based  on  the  country  needs, 
the  CDC  technical  assistance  portfolio, 
and  HIV  prevention  activities  conducted 
by  other  partners. 

b.  Provide  consultation  and  scientific 
and  technical  assistance  based  on  the 
"CDC  Global  AIDS  Activities  Technical 
Strategies"  docvunent  to  promote  the 
use  of  best  practices  know  at  this  time. 
See  Attachment  I,  "CDC  Global  AIDS 
Activities  Technical  Strategies'. 

c.  Facilitate  semi-annual  planning  and 
review  meetings  in  .■\tlanta  for  the 
piuposes  of  coordinating  recipient 
assistance  programs  in  LIFE  countries  to 
ensiue  consistency  in  collaborative 
technical  assistance  activities. 

d.  Facilitate  in-country  planning  and 
review  meetings  for  the  purposes  of 
ensm-ing  coordination  of  country-based 
program  technical  assistance  activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Yoiu- 


apphcation  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  30  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font.  Number  each  page 
clearly,  and  provide  a  complete  Table  of 
Contents  to  the  application  and  its 
appendices.  Please  begin  each  separate 
section  of  the  application  on  a  new 
page.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound.  The  following 
format  should  be  used  when  developing 
your  narrative: 

Format 

1.  Background 

2.  Docimiented  Needs 

3.  Eligibility  and  Capacity 

4.  Proposed  Program  Plan 

a.  Goals 

b.  Objectives 

c.  Plan  of  Operation 

d.  Evaluation  Plan 

e.  Collaboration 

5.  Budget  and  Staffing  Breakdown  and 

Justification 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Control  Number 
0937-0189).  Fonns  are  available  at  the 
following  Internet  address: 
www.cdc.gov,  or  in  the  application  kit. 
On  or  before  August  24,  2000,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 
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1.  Capacity  (30  Points) 

a.  The  extent  to  which  the  applicant 
describes  the  ability  to  deliver  HIV, 
STD,  or  TB  prevention  and  care 
programs  and/or  prenatal/obstetric/ 
reproductive  programs  in  accordance 
with  GAA  objectives. 

b.  The  extent  to  which  the  applicant 
documents  personnel  staff  positions, 
experience,  training,  and  recruitment. 

2.  Proposed  Program  Plan  (40  Points) 

a.  The  appropriateness  of  proposed 
activities  and  interventions  and  extent 
to  which  they  are  targeted  to  address  the 
priority  needs; 

b.  The  quality  of  the  proposed 
objectives  and  extent  to  which  they  are 
specific,  realistic,  measurable,  and  time- 
phased; 

c.  Extent  to  which  proposed  activities, 
if  well-executed,  are  capable  of  attaining 
project  objectives;  the  likelihood  that 
the  proposed  activities,  interventions, 
and  services  will  achieve  the  stated 
program  goals  and  intent  of  this 
program  announcement. 

3.  Collaboration  (15  Points) 

Extent  to  which  the  applicant 
organization  can  dociunent  a  history  of 
successful  collaborations  with  the  U.S. 
government  and/ or  non-govenunental 
organizations  in  carrying  out  projects  of 
public  health  impact. 

4.  Evaluation  (15  Points) 

Quality  of  the  plan  for  evaluating  the 
proposed  program  activities  and  the 
likelihood  that  the  evaluation  will 
provide  information  that  will  lead  to 
improvement  of  the  program. 

5.  Budget  (Not  Scored) 

Extent  to  which  budget  is  reasonable, 
clearly  justified,  consistent  with  the 
intended  use  of  the  funds,. and 
allowable.  All  budget  categories  should 
be  itemized. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Aimual  progress  report 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  II. 


Some  of  the  more  complex  requirements 
have  some  additional  information 
provided  below: 
AR-1  Himian  Subjects  Requirements 
AR-^  HIV/ AIDS  Confidentiality 

Provisions 
AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-1 2  Lobbying  Restrictions 
AR-1 4  Accounting  System 
Requirements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301  and  307  of  the  Public 
Health  Service  Act,  42  U.S.C.  241  and 
2421,  and  section  104  of  the  Foreign 
Assistance  Act  of  1961,  22  U.S.C.  2151b. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HIV 
Prevention  Activities — 
Nongovernmental  Organization. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Scroll  down  the  page,  click  on 
"Fimding",  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Annoimcement  nmnber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  from: 
Dorimar  Rosado,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Prociu-ement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brandywine  Road, 
MailStop  E-15,  Atlanta,  GA  30341- 
4146.  Telephone  (770)  488-2736,  E-mail 
address:  dpr7@cdc.gov. 

For  program  technical  assistance, 
contact:  Leo  Weakland,  Deputy 
Coordinator.  Global  AIDS  Activity 
(GAA),  National  Center  for  HIV.  STD, 
and  TB  Prevention.  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  M/S  E-07,  Atlanta,  GA 
30333,  Telephone  number  (404)  639- 
8016,  Email  address:  lfwO@cdc.gov. 

Dated:  July  5,  2000. 
Ron  Van  Duyne, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[PR  Doc.  00-17446  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

Advisory  Committee  to  ttie  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Advisory 
Committee  meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC. 

Time  and  Date:  8:30  a.m.-^  p.m.,  August 
4,  2000. 

Place:  The  Sheraton  Colony  Square  Hotel, 
188  14th  Street,  N.E.,  Atlanta,  Georgia  30361. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximafelv  50  people. 

Purpose:  The  committee  will  anUcipate, 
identify,  and  propose  solutions  to  strategic 
and  broad  issues  facing  CDC. 

Matters  to  Be  Discussed:  Agenda  items  will 
include  updates  from  Dr.  Jeffrey  P.  Koplan, 
Director,  CDC  regarding  the  current  CDC 
Director's  priorities  with  a  focus  on  selected 
CDC  programs  including  Immunizations, 
Prevention  Research,  and  Tobacco. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Kathy  Cahill,  Executive  Secretary,  Advisory 
Committee  to  the  Director,  CDC,  1600  Clifton 
Road,  NE,  M/S  D-24.  Atlanta,  Georgia  30333. 
Telephone  404/639-7060. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  amd 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  3,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  00-17448  Filed  7-10-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No. OOP-1 280] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Class  II 
Devices;  Triiodothyronine  Test  System 

agency;  Food  and  Drug  Administration, 
ACTION;  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
notice  announcing  that  it  has  received  a 
petition  requesting  exemption  from  the 
premarket  notification  requirements  for 
the  total  triiodothyronine  test  system 
class  II  device  (special  controls).  FDA  is 
puhlishing  this  notice  in  order  to  obtain 
comments  on  this  petition  in 
accordance  with  procedures  established 
by  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
DATES:  Submit  written  comments  by 
August  10,  2000. 

ADDRESSES:  Submit  written  comments 
on  this  notice  to  the  Docket 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  use.  360c).  FDA  must  classify 
devices  into  one  of  three  regulatorv 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessarv'  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  {Public  Law  94-295)),  as 
amended  bv  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA  (Public  Law 
101-629)),  devices  are  to  be  classified 
into  class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  ^controls  to  provide  such 
assurance:  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifv'ing  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health,  or 
presents  a  potential  uiu-easonable  risk  of 
illness  or  injurv'. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 


513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976  (generally  referred 
to  as  postamendments  devices),  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations  (21  CFR  part 
807)  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  containing 
information  that  allows  FDA  to 
determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510(m)  to  the 
act.  Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
the  FDAMA,  to  puJDlish  in  the  Federal 
Register  a  list  of  each  t^'pe  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register  FDA  published 
that  list  in  the  Federal  Register  of 
Januar\-  21,  1998  (63  FR  3142).  In  the 
Federal  Register  uf  November  3,  1998 
(63  FR  59222),  FDA  published  a  final 
rule  codifying  these  exemptions. 

Section  510(m)(2)  of  the  act  provides 
that,  1  day  after  date  of  publication  of 
the  fist  under  section  510(m)(l).  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
R^^ister  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  dociunent, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

11.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assiirance  of  the  safety  and 


effectiveness  of  a  class  n  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19,  1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  From  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  Internet  on  the 
CDRH  home  page  at  http:// 
www.fda.gov/cdrh  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

m.  Petition 

FDA  received  the  follov^ring  petition 
requesting  an  exemption  from 
premarket  notification  for  class  n 
devices: 

Abbott  Laboratories,  Total 
triiodothvronine  test  system,  21  CFR 
862.1710. 

rv.  Comments 

Interested  persons  may  submit  to  the 
Docket  Management  Branch  (address 
above)  written  comments  regarding  this 
petition  by  August  10,  2000.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  Jime  28,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health . 

[FR  Doc.  00-17389  Filed  7-10-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 
(Docket  No.  OON-0504] 

Egg  Safety;  Current  Thinking  Papers 
on  Egg  Safety  National  Standards 
Notice  of  Availability,  Public  Meeting 

[Docket  No.  98-045N4) 
AGENCIES:  Food  and  Drug 
Administration,  HHS;  Food  Safety  and 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
announcement  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  and  the  Food 
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Safety  and  Inspection  Service  (FSIS)  are 
announcing  the  availability  of  the 
agencies'  current  thinking  papers  on 
national  standards  for  egg  safety.  The 
documents  discuss  approaches  to  the 
production  of  shell  eggs,  processing  and 
packaging  of  shell  eggs  and  egg 
products,  and  retail  sale  of  shell  eggs, 
including  immediate  consumption,  such 
as  at  a  restaurant,  intended  to  reduce  the 
risk  of  consumer  exposure  to 
Salmonella  enteritidis  (SE).  The  current 
thinking  papers  represent  the  agencies' 
current  views  on  approaches  to  ensure 
egg  safety  from  farm  to  table.  FDA  and 
FSIS  are  also  announcing  a  joint  public 
meeting  to  be  held  to  discuss  the  current 
thinking  papers. 

DATES:  The  current  thinking  papers  will 
be  presented  and  distributed  at  a  public 
meeting  on  July  31,  2000.  The  public 
meeting  will  be  held  on  Monday,  }uly 
31,  2000,  from  8  a.m.  to  5  p.m.  Submit 
written  comments  no  later  than  August 
14.  2000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn — Washington,  DC  on 
the  Hill,  415  New  Jersey  Ave.  NW., 
Washington.  DC  20001,  202-638-1616. 

After  the  meeting,  the  current 
thinking  papers  on  egg  safety  national 
standards  will  be  available  on  the 
Internet  at  www.foodsafety.gov,  or  from 
Tammy  O'Conner,  USDA/FSIS/OPPDE/ 
RDAD,  rm.  112,  Cotton  Annex  Bldg., 
300  12th  St.  SW.,  Washington,  DC 
20250-3700,  FAX  202-205-0381,  or 
FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  Outreach  and 
hiformation  Center,  FAX  877-366-3322. 

Transcripts  and  summaries  of  the 
meeting  will  be  available  at  the  Dockets 
Management  Branch  (HFA-305),  FDA, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting: 

Sally  Fernandez.  FSIS,  202-501-7251 
or  FAX  202-501-7615.  When  registering 
please  provide  name,  title,  firm  name, 
address,  telephone,  and  fax  number. 
When  registering,  please  indicate  if  you 
would  like  to  make  a  presentation 
during  the  meeting.  Time  allotted  for 
each  presentation  will  be  approximately 
5  minutes  for  each  participant,  but  will 
depend  on  the  number  of  people 
participating.  If  you  require  a  sign 
language  interpreter  or  other  special 
accommodations,  please  notify  Ms. 
Fernandez  7  days  before  the  meeting. 

For  general  information  regarding  the 
meeting  or  the  Egg  Safety  Action  Plan: 
Nancy  Bufano,  FDA,  202^01-2022, 
FAX  202-205-4422.  or  e-mail: 
nancy.bufano@cfsan.fda.gov;  Alice 
Thaler,  FSIS.  202-690-2683,  FAX  202- 


720-8213;  or  Martha  Workman,  FSIS, 
202-720-3219,  FAX  202-690-0824. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  President's  Council  on  Food 
Safety  was  established  in  August  1998 
to  improve  the  safety  of  the  food  supply 
through  science-based  regulation  and 
well-coordinated  inspection, 
enforcement,  research,  and  education 
programs.  The  Council  on  Food  Safety 
was  charged  with  developing  a 
comprehensive  long-range  strategic  plan 
that  can  be  used  to  set  priorities, 
improve  coordination  and  efficiency, 
identify  gaps  in  the  current  system, 
recommend  ways  to  fill  those  gaps, 
enhance  and  strengthen  prevention  and 
intervention  strategies,  and  identify  or 
develop  measures  to  show  progress. 

The  Council  has  identified  egg  safety 
as  one  component  of  food  safety  that 
warrants  immediate  Federal, 
interagency  action.  In  July  1999,  FDA 
and  FSIS  committed  to  developing  an 
action  plan  to  address  the  presence  of 
SE  in  shell  eggs  and  egg  products  using 
a  farm-to-table  approach. 

As  part  of  this  action  plan,  FDA  and 
FSIS  held  a  public  meeting  on  August 
26,  1999,  to  obtain  stakeholder  input  on 
draft  goals,  as  well  as  to  further  develop 
objectives  and  action  items.  The  Egg 
Safety  Action  Plan,  announced  by  the 
President  on  December  11, 1999,  was 
developed,  in  part,  from  the  input 
received  at  the  meeting.  The  Egg  Safety 
Action  Plan  is  available  on  the  Internet 
at  www.foodsafety.gov  or  from  the 
general  information  contact  persons 
above. 

The  information  shared  at  the  public 
meeting  and  during  the  comment  period 
following  the  public  meeting  will  be 
considered  prior  to  any  further  actions 
by  the  agencies.  The  agencies  may  hold 
additional  public  meetings,  as 
appropriate,  to  discuss  other  issues, 
including  strategies  to  ensure  effective 
and  efficient  interactions  between  State 
and  Federal  governments. 

n.  Decision  to  Make  Current  Thinking 
Papers  Available  for  Comment 

On  March  30,  2000.  and  April  6,  2000. 
the  agencies  held  public  meetings  in 
Coliunbus,  OH.  and  Sacramento,  CA, 
respectively,  to  solicit  and  discuss 
information  related  to  the 
implementation  of  the  Egg  Safety  Action 
Plan  and  to  gather  information  for 
reducing  or  eliminating  the  risk  of  SE  in 
eggs.  Transcripts  from  both  meetings  are 
available  on  the  Internet  at 
www.foodsafety.gov  or  from  FDA's 
Dockets  Management  Branch  (address 
above),  at  a  cost  of  10  cents  per  page. 
The  summaries  of  the  public  meetings 


are  also  available  for  public  examination 
at  FDA's  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Based  on  verbal  comments  received  at 
the  meetings,  written  comments 
received  subsequent  to  the  meetings, 
and  the  desire  to  promote  public 
participation  in  the  implementation  of 
the  Egg  Safety  Action  Plan,  FDA  and 
FSIS  decided  to  publish  this  notice  of 
availability  of  the  agencies'  current 
thinking  papers  in  the  Federal  Register. 

The  current  thinking  papers  represent 
the  agencies'  current  views  on 
approaches  to  ensure  egg  safety  from 
farm  to  table.  FDA  and  FSIS  are 
soliciting  public  comment  on  these 
documents  to  obtain  views  as  to 
whether  the  agencies  are  implementing 
the  Egg  Safety  Action  Plan  in  a  way  that 
will  best  achieve  its  public  health  goals. 

III.  Opportunity*  for  Public  Meeting 

The  agenda  for  the  public  meeting 
will  address  the  following  segments  of 
the  farm-to-table  egg  safety  continuum: 
(1)  On-Farm  Production,  (2)  Packer/ 
Processor,  and  (3)  Retail.  The  agenda 
will  also  provide  for  discussion  of 
economics  issues,  as  well  as  small 
business  and  consumer  perspectives. 

Attendees  are  encouraged  to  present 
their  comments,  concerns,  and 
recommendations  on  any  of  these  topics 
at  the  public  meeting.  Attendees 
wishing  to  make  a  presentation  must 
indicate  such  when  registering. 

Individuals  and  organizations  that  do 
not  preregister  to  make  a  presentation 
may  have  the  opportunity  to  speak  if 
time  permits.  A  transcript  of  the 
proceedings  of  the  public  meeting,  as 
well  as  all  information  and  data 
submitted  voluntarily  to  FDA  and  FSIS 
during  the  public  meeting  to  discuss  the 
current  thinking  papers,  will  become 
part  of  the  administrative  record  and 
will  be  available  to  the  public  under  21 
CFR  20.111  from  FDA's  Dockets 
Management  Branch  (address  above). 

While  oral  presentations  from  specific 
individuals  and  organizations  wijl  be 
limited  during  the  public  meeting,  the 
written  comments  submitted  as  part  of 
the  administrative  record  may  contain  a 
discussion  of  any  issues  of  concern.  All 
relevant  data  and  documentation  should 
be  submitted  with  the  written 
conunents. 

rV.  Additional  Public  Notification 

Public  awareness  of  and  involvement 
in  all  segments  of  rulemaking  and 
policy  development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice,  FSIS  will  announce  the 
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notice  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
IS  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office  at  202-720-5704. 

V.  Public  Dockets  and  Submission  of 
Comments 

The  agencies  have  established  public 
dockets  to  which  comments  may  be 
submitted.  Comments  should  be 
directed  either  to  FSIS,  Docket  No.  98- 
045N4,  or  to  FDA.  Docket  No.  OON- 
0504,  or  to  both  dockets  for 
consideration  by  both  agencies.  All 
comments  must  include  the  appropriate 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
written  comments  in  triplicate  to:  (1) 
USDA/FSIS  Docket  Clerk.  300  12th  St. 
SW.,rm   102.  Cotton  Annex, 
Washington.  DC  20250-3700,  or  (2) 
FDA's  Dockets  Management  Branch 
(address  above).  You  may  also  send 
comments  to  Dockets  Management 
Branch  at  the  following  e-mail  address: 
F"DADockets@oc. fda.gov  or  via  the  FDA 
Internet  at  http:// 

www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/coimnentdocket.cftn. 

\^.  Meeting  Summary 

A  summar\'  of  the  proceedings  of  the 
public  meeting  will  be  posted  on  the 
Internet  at  www, foodsafety.gov.  This 
website  is  a  joint  FDA,  USDA,  and 
Environmental  Protection  Agency  food 
safety  home  page.  It  is  linked  to  each 
agency  for  persons  seeking  additional 
food  safety  information.  A  summary  of 
the  proceedings  of  the  public  meeting 
may  also  be  requested  in  writing  from 
FDA's  Dockets  Management  Branch 
(address  above)  approximately  30 
business  days  after  the  meeting,  at  a  cost 
of  10  cents  per  page.  The  summary  of 


the  public  meeting  will  be  available  for 
public  examination  at  FDA's  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  July  5,  2000. 
Thomas  J.  Billy, 

Administrator,  Food  Safety  and  Inspection 
Service,  U.S.  Separtment  of  Agriculture. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation,  Food  and  Drug 
Administration. 

[FR  Doc.  00-17494  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-730  &  182] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY;  Health  Care  Financing 
.Administration.  HHS 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Ser\ices,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection; 

Title  of  Information  Collection: 
Employee  Building  Pass  Application 
and  File; 

Form  No.:  HCFA-730  &  182  (OMB# 
0938-NEW); 

Use:  The  purpose  of  this  system  and 
the  forms  are  to  control  United  States 
Government  Building  Passes  issued  to 
all  HCFA  employees  and  non-HCFA 
employees  who  require  continuous 
access  to  HCFA  buildings  in  Baltimore 
and  other  HCFA  and  HHS  buildings; 

Frequency:  Other;  as  needed; 


Affected  Public:  Federal  Government, 
and  Business  or  other  for-profit; 

Number  of  Respondents:  150; 

Total  Annual  Responses:  150; 

Total  Annual  Hours:  37.50. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E  in^^il  your 
request,  including  youi  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  28,  2000. 

|ohn  P.  Burke  EQ, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-17477  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  And  Wildlife  Service 

Endangered  and  Threatened  Species: 
Incidental  Take  Permits — Houston 
Toad 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  toad 
(Bufo  houstonensis)  Diiring 
Construction  of  One  Single  Family 
Residence  on  0.5  acres  of  the  5.087-Acre 
Lot  41,  Section  1  in  the  KC  Estates 
Subdivision,  Bastrop  County,  Texas 
(Bush). 

summary:  Anthony  V.  Bush  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-029602-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  {Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
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of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  5. 087- Acre  Lot  41.  Section  1  in 
the  KC  Estates  Subdivision,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  10,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Tannika  Engelhard.  U.S. 
Fish  and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin.  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Austin,  Texas,  at  the  above 
address.  Please  refer  to  f)ennit  number 
TE-029602-0  (Bush)  when  submitting 
cnmmpnts 

FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service  Office. 
Austin,  Texas. 

SUPPLEMENTARY  INFORMATION!  Section  9 
ui  the  Act  prohibits  the    taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
Applicant:  Anthony  V.  Bush  plans  to 
construct  a  single  family  residence  on 
0.5  acres  of  the  5.087-Acre  Lot  41, 
Section  1  in  the  KC  Estates  Subdivision, 
Bastrop  County,  Texas.  This  action  will 
eliminate  0,5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  applicant 
proposes  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $1,500  to  the  National  Fish 


and  Wildlife  Foimdation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Dom  Ciccone, 

Regional  Director.  Region  2,  Albuquerque, 
New  Mexico. 

[PR  Doc.  00-17449  Filed  7-10-00;  8:45  am) 
BILUNG  CODE  4510-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species: 
Incidental  Take  Permits — Houston 
Toad 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
hicidental  Take  of  the  Houston  toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  acres  of  the  1.7-acre 
Lots  9  and  10  in  the  Pine  Forest 
Subdivision,  Bastrop  County,  Texas 
(Decker). 

summary:  Douglas  and  Julie  Decker 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-028087-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  1.7-acre  Lots  9  and  10  in  the  Pine 
Forest  Subdivision.  Bastrop  County, 
Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  10.  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 


by  contacting  Dianne  Lee,  U.S.  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-028087-0  (Decker)  when  submitting 
comments 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Lee  at  the  above  U.S.  Fish  and 
Wildlife  Service  Office.  Austin,  Texas. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Douglas  and  Julie  Decker 
plan  to  construct  a  single  family 
residence  on  0  5  acres  of  the  1.7-acre 
Lots  9  and  10  in  the  Pine  Forest 
Subdivision,  Bastrop  County,  Texas. 
This  action  will  eliminate  0.5  acres  or 
less  of  Houston  toad  habitat  and  result 
in  indirect  impacts  within  the  lot.  The 
applicants  propose  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  Si. 500  to  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Dom  Ciccone, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

[FR  Doc.  00-17450  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  ttie 
Incidental  Take  of  the  Houston  Toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  Acres  of  the  1 .0-acre 
Lot  1  in  the  Royal  Pines  Subdivision, 
Bastrop  County,  Texas  (Schena) 

SUMMARY:  Sherry  Schena  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
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incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE -029608-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  {Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  1.0-acre  Lot  1  in  the  Royal  Pines 
Subdivision,  Bastrop  Countv.  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  10,  2000 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Serv-ice,  P  O  Box 
1306.  Room  4102.  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Tannika  Engelhard,  U.S. 
Fish  and  Wildlife  Service,  10711  Burnet 
Road.  Suite  200.  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  bv 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  US   Fish  and  Wildlife 
Service.  Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-029608-0  (Schena)  when  submitting 
comments 

FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  .8er\-ice  Office, 
Austin.  Texas 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the    taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Ser\'ice,  under 
limited  circumstances,  mav  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Sherry  Schena  plans  to 
construct  a  single  family  residence  on 
0,5  acres  of  the  1.0-acre  Lot  1  in  the 


Royal  Pines  Subdivision,  Bastrop 
County,  Texas.  This  action  will 
eliminate  0.5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  applicant 
proposes  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $4,000  to  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Dom  Ciccone, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

[FR  Doc.  00-17451  Filed  7-10-00;  8:45  am] 

BIUJNG  CODE  4S10^SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildUfe  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  acres  of  tf>e  4.877- 
acre  Reserve  Lot,  Blocit  1 ,  Phase  III  in 
tf>e  Pine  Forest  Sut>division,  Bastrop 
County,  Texas  (Russo) 

SUMMARY:  Joseph  and  Sylvia  Russo  II 
(.Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act)  The  .Applicants  have  been 
assigned  permit  number  TE-029605-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  {Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  4.877-acre  Reserve  Lot,  Block  1, 
Phase  III  in  the  Pine  Forest  Subdivision, 
Bastrop  Countv,  Texas. 

The  Ser\'ice}ias  prepared  the 
Environmental  .Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  leopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  10,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 


wrriting  to  the  Regional  Director,  U.S. 
Fish  and  Wildhfe  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Dianne  Lee,  U.S.  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildhfe  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-029605-0  (Russo)  when  submitting 
comments 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Lee  at  the  above  U.S.  Fish  and 
Wildlife  Service  Office,  Austin,  Texas. 

SUPPLEiCNTARy  MFOfMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Joseph  and  Sylvia  Russo  II 
plan  to  construct  a  single  family 
residence  on  0.5  acres  of  the  4.877-acre 
Reserve  Lot,  Block  1,  Phase  III  in  the 
Pine  Forest  Subdivision,  Bastrop 
County,  Texas.  This  action  will 
eliminate  0.5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  applicants 
propose  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $1,500  to  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Dom  Ciccone, 

Regional  Director,  Region  2,  Albuquerque, 

New  Mexico. 

[FR  Doc.  00-17452  Filed  7-10-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

^WO-830-1030-XP-24  1  Al 

0MB  Approval  Number  1004-NEW; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  March 
17,  2000.  BLM  published  a  notice  in  the 
Federal  Register  (65  FR  14610) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
May  16.  2000.  BLM  received  one 
comment  from  the  public  in  response  to 
that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
surveys  and  explanatory  material  may 
be  obtained  by  contacting  the  BLM 
Information  Clearance  Officer  at  (202) 
452-5033. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
NEW),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630).  1849  C  St.,  NW.  Mail 
Stop  401LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility: 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  BLM's  Generic  Customer 
Satisfaction  Surveys  for  Stakeholders 
and  PcUtners  and  State  and  Local 
Governments.  OMB  Approval  Number: 
1004-NEW 


Abstract:  BLM  is  proposing  a  new 
information  collection  for  determining 
the  satisfaction  of  its  stakeholders, 
partners,  and  state  and  local 
governments  with  its  programs  and 
services.  A  currently  approved 
collection  (1004-0181)  covered  all 
survey  instruments,  both  customer 
comment  cards  and  telephone  siurveys, 
and  the  use  of  focus  groups  to  determine 
what  questions  to  ask  and  comments  to 
solicit.  The  new  collection  will  concern 
only  customer-specific  programs  not 
included  in  1004-0181.  The  anticipated 
programs/customers  for  survey  are  state 
and  loccil  governments  and  stakeholders 
and  partners.  These  data  will  be  used  to 
identify:  (1)  service  needs  of  customers, 

(2)  strengths  and  weaknesses  of  services, 

(3)  ideas  or  suggestions  for  improvement 
of  service  fi-om  BLM  customers,  (4) 
barriers  to  achieving  customer  service 
standards,  and  (5)  changes  to  customer 
service  standards. 

Bureau  Form  Number:  Not  applicable. 

Frequency:  Once  every  other  year. 

Description  of  Respondents: 
Stakeholders  are  indirect  customers  that 
represent  BLM's  direct  customers  and 
are  key  to  assessing  service  quality  and 
include  environmental,  business  and 
other  community  organizations  and 
Resource  Advisory  Councils  (RAC's), 
advisory  groups.  State  and  local 
government  officials  are  statewide 
executive  agencies,  statewide  elected  or 
appointed  officials,  and  local  and 
community  elected  officials. 

Annual  Responses:  1720. 

Bureau  Burden  Hours:  430  or  0.25 
hours  (15  minutes)  per  response. 

Information  Clearance  Officer: 
Shiriean  Beshir.  202^52-5033. 

Dated:  June  16,  2000. 
Shiriean  Beshir, 

BLM,  Information  Clearance  Officer. 
(FR  Dor..  00-17463  Filed  7-10-00;  8:45  am] 
BILLING  CODE  4310-64-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-6a0-99-2822-00-D889] 
Closure  and  Restriction  Orders 

AGENCY:  Bureau  of  Land  Management, 
(BLM)  Interior. 

ACTION:  Implement  an  emergency 
closure  of  certain  public  lands  in  the 
Juniper  Flats  area,  San  Bernardino 
County,  California. 

SUMMARY:  In  a  previous  Federal  Register 

Notice,  Public  lands  in  the  Juniper  Flats 
area  were  closed  to  human  entry. 
Approximately  16,000  acres  burned  in 


the  Willow  fire  were  closed  fi-om 
October  17.  1999  to  July  1,  2000.  The 
closed  area  is  not  to  be  entered  by  any 
means  of  access  unless  addressed  by  the 
closure  described  below.  This  closure 
exempts  human  access  (mechanized, 
motorized,  equestrian,  foot)  within  the 
confines  of  routes  signed  as  open.  No 
travel  of  any  kind  is  authorized  other 
than  on  these  signed  open  routes.  This 
closure  also  exempts  non-mechanized 
access  on  the  signed  trail  leading  from 
the  southernmost  portion  of  the  Bowen 
Ranch  property,  across  BLM  land, 
referred  to  as  the  "upper  parking  lot", 
to  the  Forest  Service  trailhead,  referred 
to  as  the  "lower  parking  lot",  which 
leads  to  the  Deep  Creek  Hot  Springs. 
DATES:  This  closure  goes  into  effect  at  8 
a.m.  on  Saturday,  July  1,  2000  and  shall 
remain  in  effect  until  8  a.m.  on 
Saturday,  June  30,  2001,  imless  non- 
compliance dictates  an  entire  closure. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read.  Barstovv  Field  Office  Manager, 
Bureau  of  Land  Management,  2601 
Barstow  Road,  Barstow,  CA  92311;  or 
call  (7fiO)  252-6000. 
SUPPLEMENTARY  INFORMATION:  On 
Saturday.  August  28,  1999,  the  Willow 
Fire  started  on  U.S.  Forest  Ser\'ice  lands 
adjacent  to  BLM  lands  in  the  Juniper 
Flats  area.  The  fire  burned  63.486  acres, 
including  approximately  16.000  acres  of 
BLM  land.  Natural  resources  comprising 
the  local  ecosystems  were  extensively 
damaged  by  the  fire.  The  affected  public 
land  has  been  closed  to  human  entry 
since  the  fire,  with  the  exception  of  foot 
travel  on  the  hiking  trail  from  Bowen 
Ranch  to  the  Forest  Service  Trail 
leading  to  the  Deep  Creek  Hot  Springs. 
Although  the  landscape  remains  barren 
in  many  locations,  treatments  have  been 
completed  on  several  routes,  including 
the  installation  of  open  route  signs 
which  should  guide  visitors  over  a 
temporary  designated  network  of  routes. 
This  closure  still  allows  for  non- 
mechanized  access  on  the  trail  leading 
to  the  Deep  Creek  Hot  Springs.  The  trail 
is  well  marked  and  is  located  in  T.3N. 
R.3W.  Section  11.  This  closure  also 
allows  human,  equestrian,  mechanized, 
and  motorized  travel  within  the 
confines  of  signed  open  routes. 

In  general,  the  closed  public  lands  are 
east  of  Deep  Creek  Road,  south  of  the 
Atchison  Topeka  and  Sante  Fe  rail  lines, 
west  of  California  Highway  18,  and 
north  of  Deep  Creek.  The  authority  for 
this  closure  is  43  CFR  8364.1.  18  U.S.C. 
3571.  This  closure  only  applies  to  those 
portions  of  the  following  sections 
burned  during  the  Willow  Fire:  San 
Bernardino  Base  and  Meridian.  T.3N. 
RlW.  sections  2,  3,  4,  5,  6;  T.3N.  R.2W. 
sections  1,  2,  3,  4,  5,  6,  7  and  8;  T.3N. 
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R3W.  sections  1,  2,  3,  4,  5,  6,  7,  8,  9.  10, 
11  and  12;  T.4N.  R.lW.  sections  31  and 
32;  T.4N.  R.2W.  sections  26.  27,  28,  29, 
31,  32,  33,  34  and  35;  T.4N.  R.3W. 
sections  21,  22,  23,  24,  25,  26,  27,  28, 
30.  31.  32,  33,  34  and  35.  Failure  to 
comply  with  this  closure  order  may 
result  in  a  fine  up  to  $100,000  00  or 
imprisonment  up  to  12  months,  or  both. 

The  only  exemptions  to  this  closure 
include  the  following  activities:  Law 
enforcement,  emergency  services, 
government  business,  or  work  to 
maintain  utilities  and  infrastructure. 
Other  specific  exemptions  may  be 
permitted  bv  the  BLM  Authorizing 
Officer 

Harold  Johnson. 

Acting  Field  Manager.  BLM,  Barstow  Field 
Office. 

[FR  Doc.  00-17392  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-055-00-71 22-EA-8829] 

Nevada  Temporary  Closure  of  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  Management,  Las  Vegas  Field 
Office 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Temporary  Closure  of  Selected 
Public  Lands  in  Clark  Countv.  Nevada, 
during  the  operation  of  the  Score 
International  2000  Las  Vegas  Primm  300 
Desert  Race. 

summary:  The  District  Manager  of  the 
Las  Vegas  District  announces  the 
temporary'  closure  of  selected  public 
lands  under  its  administration.  This 
action  is  being  taken  to  help  ensure 
public  safety,  prevent  unnecessary 
environmental  degradation  during  the 
official  permitted  running  of  the  Score 
International  2000  Las  Vegas  Primm  300 
Desert  Race  and  to  comply  with 
provisions  of  the  U.S.  Fish  and  Wildlife 
Service's  Biological  Opinion  for  Speed 
Based  Off-Highwav  Vehicle  Events  (l- 
5-95-F-237). 

dates:  From  6:00  am  Augu.st  4.  2000 
through  9:00  pm  August  5.  2000  Pacific 
Standard  Time. 

Closure  Area:  Public  lands  within  as 
described  below,  an  area  with  T.  23  S. 
toT.  27  S.R.  59  E.  to  R.  61  E. 

1.  The  closure  is  a  triangle  shaped 
area  bound  by  Interstate  1-15  (between 
Sloan  and  State  line)  on  the  west;  the 
crest  of  th'>  McCullough  Mountains  on 
the  east;  and  the  California/Nevada 
State  line  on  the  south. 


Exceptions  to  the  closure  area  are: 
State  Route  163,  Old  Las  Vegas  Blvd. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
legal  description  above  are  closed  to  all 
vehicles  except  Law  Enforcement, 
Emergency  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  closed  to  vehicles. 

3.  No  vehicle  stopping  or  parking. 

4.  Spectators  are  required  to  remain 
within  designated  spectator  area  only. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure; 

Unless  otherwise  authorized  no 
person  shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator  area. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  doum  wood  or  other 
vegetative  material. 

e.  Possess  and  or  consume  any 
alcoholic  beverage  unless  the  person  has 
reached  the  age  of  21  years 

f.  Discharge,  or  use  firearms,  other 
weapons  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator  area. 

h.  Operate  any  vehicle  including  an 
off-highway  vehicle  (OH\').  which  is  not 
legally  registered  for  street  and  highwa\ 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
area. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owner's  expense. 

j.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier 
or  device, 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  litter 
upon  departure, 

1.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10:00  p  m.  and  6:00  a.m.  Pacific 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 


o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  or  fail  to 
follow  their  orders  or  direction. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 
Maps  are  available  at  the  Las  Vegas 
Field  Office. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Nevada  or  Clark  County.  Vehicles  under 
permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations. 

Operators  of  permitted  vehicles  shall 
maintain  a  maximum  speed  limit  of  25 
mph  on  all  BLM  roads  and  ways. 
Authority  for  closure  of  public  lands  is 
found  in  43  CFR  8340  subpart  8341;  43 
CFR  8360,  subpart  8364,1  and  43  CFR 
8372,  Persons  who  violate  this  closure 
order  are  subject  to  fines  and  or  arrest 
as  prescribed  hv  law 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorm  Siebert,  Acting  Recreation 
Manager  or  Ron  Crayton,  BLM  Law 
Enforcement  Ranger,  BLM  Las  Vegas 
Field  Office  4765  Vegas  Dr.  Las  Vegas, 
Nevada  89108,  (702)  647-5000. 

Dated:  June  29,  2000. 
Mark  Morse, 

Las  Vegas  Field  Office  Manager. 
[FR  Doc.  00-17393  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-054-1220-DC:  GPO-0260 

John  Day  River  Proposed  Management 
Plan.  Two  Rivers  and  John  Day 
Resource  Management  Amendments 
and  Final  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 
Central  Oregon  Field  Office,  Prineville 
District,  Interior. 

action:  Notice  of  availability  of  Final 
Environmental  Impact  Statement. 

summary:  In  compliance  with  the 
National  Enviroimiental  Policy  Act 
(NEPA)  of  1969  and  40  CFR  1506.6(2) 
notice  is  hereby  given  that  the  Bureau 
of  Land  Memagement  (BLM)  has 
prepared  a  Final  Environmental  Impact 
Statement  (EIS)  for  the  John  Day  River 
Proposed  Management  Plan,  Two  Rivers 
and  John  Day  Resource  Management 
Amendments.  This  plan  area  covers 
designated  Wild  and  Scenic  Rivers  on 
the  lower  Mainstem  and  South  Fork  of 
the  John  Day  River  and  BLM  managed 
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lands  on  the  Mainstem,  South,  Middle, 
and  North  Forks  of  the  John  Day  River 
not  designated  Wild  and  Scenic  in 
several  counties  in  the  North  Eastern 
portion  of  Oregon. 

Interested  citizens  not  already  on  the 
mailing  list  may  review  the  Final  EIS 
via  the  internet  on  the  Prineville  BLM 
website  at  http://wwwl.or.blm.gov/ 
Prineville/.  A  hardcopy  or  a  Q3ROM  of 
the  EIS  may  be  requested  firom  the 
Prineville  District  by  calling  (541)  416- 
6700. 

The  planning  process  includes  an 
opportunity  for  an  administrative 
review  of  the  plan  amendment.  If  you 
believe  approval  of  any  provision  of  this 
proposed  planning  amendment  would 
be  in  error,  you  may  submit  a  plan 
protest  to  the  Bvireau  of  Land 
Management  (BLM)  Director  (43  CFR 
1610.52).  Careful  adherence  to  these 
guidelines  as  summarized  below,  will 
assist  in  preparing  a  protest  that  will 
assure  consideration  of  your  point  of 
view. 

Only  those  persons  or  organizations 
that  participated  in  the  planning  process 
leading  to  this  plan  amendment  may 
protest.  If  our  records  indicate  that  you 
had  no  involvement  in  any  state  in  the 
preparation  of  this  document,  your 
protest  will  be  dismissed  without 
further  review.  Further,  a  protesting 
party  may  raise  only  those  issues  that  he 
or  she  submitted  for  the  record  during 
the  planning  process. 

To  be  considered  timely,  your  protest 
must  be  postmarked  no  later  than  the 
last  day  of  the  protest  period.  Also, 
although  not  a  requirement,  we  suggest 
that  you  send  your  protest  by  certified 
mail,  retiuTi  receipt  requested. 

Protest  must  be  filed  in  writing  to: 
Director,  (WO-210).  Bureau  of  Land 
Management,  US  Department  of  the 
Interior,  Attn;  Brenda  Williams.  1849  C 
Street,  NW.,  Washington,  D.C.  20240. 

To  be  considered  complete,  your 
protest  must  contain,  at  a  minimum,  the 
following  information: 

•  Name,  mailing  address,  telephone 
number,  and  the  affected  interest  of 
person  filing  the  protests. 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  parts  of 
the  planning  amendment  being 
protested.  To  the  extent  possible, 
reference  specific  pages,  paragraphs. 
And  sections  of  the  document. 

•  A  copy  of  all  document  addressing 
the  issue  or  issues  were  discussed  with 
BLM  for  the  record. 

•  A  concise  statement  explaining  why 
the  proposed  decision  is  beUeved  to  be 
incorrect. 

This  is  a  critical  part  of  yoiu'  protest. 
Dociunent  all  relevant  facts.  As  much  as 


possible,  reference  or  cite  the  planning 
and  environmental  analysis  documents. 
A  protest  that  merely  expresses 
disagreement  with  the  State  Director's 
proposed  decision,  without  any  data 
will  not  provide  us  with  the  benefit  of 
your  information  and  insight.  In  this 
case,  the  Director's  review  will  be  based 
on  the  existing  analysis  and  supporting 
data. 

DATES:  The  BLM  will  make  a  decision 
on  the  Management  Plan  and  Resource 
Management  Plan  Amendments  after 
review  of  protests  (if  any)  that  must  be 
filed  within  30  days  of  the  Notice  of 
Availability  published  by  the  EPA  in  the 
FR  or  by  August  14,  2000,  whichever  is 
later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Williams.  Prineville  BLM  at 
(541)  416-6862  or  Dan  Wood,  Prineville 
BLM  at  (541)  416-6 -^51 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Wild  and  Scenic  Rivers 
Act  of  1969  as  amended  in  1982  and 
1987,  16  U.S.C.  12749(d).  and  by  40  CFR 
1502.3  the  BLM  has  examined  a  Range 
of  Alternatives  for  managing  the 
segments  of  the  North  Fork  and  lower 
mainstream  of  the  John  Day  River  that 
Congress  Designated  Wild  and  Scenic. 
In  addition  to  this  plan  includes 
proposed  decisions  for  managing  public 
lands  adjacent  to  the  John  Day  River  and 
its  major  tributaries  that  have  not  been 
designated  Wild  and  Scenic  but  could 
influence  the  outstandingly  remarkable 
values  associated  with  the  designated 
segments. 

The  proposed  John  Day  River 
Management  Plan  and  Final 
Environmental  Impact  Statement 
considered  at  least  five  alternatives  for 
managing  various  resources  and 
programs  along  over  200  river  bank 
miles  of  the  John  Day  River  System.  The 
John  Day  River  is  one  of  the  longest  free 
flowing  river  systems  in  the  continental 
United  States.  The  John  Day  watershed 
is  located  in  the  northeastern  Oregon 
and  encompasses  all  or  portions  of 
eleven  coimties,  six  of  which  would  be 
directly  affected  by  the  proposed  plan. 
This  document  has  divided  the  John 
Day  River  system  into  1 1  different 
segments  for  management  purposes. 
Congress  designated  six  of  these 
segments  (totaling  248.6  miles)  as  Wild 
and  Scenic  in  1988.  This  legislation  also 
mandated  a  management  plan  be 
written  in  cooperation  with  the  State  of 
Oregon  and  affected  native  American 
Tribes.  Consequently,  this  plan  was 
written  as  a  cooperative  effort  between 
the  following  agencies,  and  groups, 
collectively,  known  as  the  "partners": 
BLM,  State  of  Oregon,  Confederated 
Tribes  of  Warm  Springs  Reservation  of 


Oregon  USDI  Bureau  of  Indian  Affairs 
and  John  day  River  Coalition  of 
Counties  (Gilliam,  Grant,  Jefferson, 
Sherman,  Wasco,  and  Wheeler 
Coimties). 

A  draft  of  this  docvunent  was  released 
for  a  90  day  public  review  and  comment 
period  on  December  3,  1999.  Comments 
received  helped  the  partners  develop 
the  proposed  decisions  in  this  plan. 
Major  issues  addressed  by  this  plan 
include  livestock  grazing,  boating  use 
levels,  commercial  services,  motorized 
boating,  and  public  agricultural  lands 
and  related  water  use.  Many  other 
issues  are  also  addressed  bv  this  plan 
and  proposed  decisions  are  made  for 
each  issue.  They  are  displayed  with 
alternatives  considered  .Mternative  A 
describes  the  existing  management 
situation  for  each  resource  of  use  (no 
action).  The  other  alternatives  were 
designed  to  protect  and  enhance  the 
outstanding  remarkable  values  which 
Congress  identified  for  the  designated 
Wild  and  Scenic  segments  and  to 
protect  and  enhance  similar  river  values 
for  certain  non-designated  segments. 
Chapter  IV  of  this  document  presents 
rulemaking  by  the  State  of  Oregon  for 
the  State  Scenic  Waterway  segments  of 
the  John  Day  River,  most  of  which 
overlaps  with  designated  Wild  and 
Scenic  Segments. 

This  proposed  plan  describes  certain 
restrictions  on  each  livestock  grazing 
allotment  along  the  segments  designated 
Wild  and  Scenic  and  certain  segments 
not  so  designated  where  they  are 
situated  in  a  way  that  directly  affects  the 
designated  segments  Boating  use  levels 
and  motorized  boating  restrictions, 
which  vary  by  river  segment,  are 
proposed.  Short  and  long-term  strategies 
for  management  of  tommercial  outfitter 
and  guide  permits  are  proposed  for  the 
river.  Several  small  tracts  of  BLM 
administered  irrigated  agricultural  lands 
are  to  be  converted  from  commercial  use 
to  provide  wildlife  habitat  and  native 
vegetation.  Any  decisions  which 
reallocate  land  uses  or  change  major 
resource  allocations  would  also  amend 
or  revise  the  BLM's  Two  Rivers  and 
John  Day  Resource  Management  Plans 
under  43  CFR  1610.5-5  or  5-6. 

Dated:  Jiuie  30,  2000. 
Donald  L.  Smith, 
Acting  Prineville  District  Manager. 
(FR  Doc  00-17480  Filed  7-10-00;  8:45  am] 

BILUfMi  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-03(M)0-1 220-00;  GPO-0271] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  .\dvison,-  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday, 
.^ugust  3.  2000  from  800  a.m.  to  4:00 
p.m.  in  the  Librar\-  Room  at  the  Best 
Western  Sunridge  Inn.  One  Sunridge 
Lane.  Baker  City.  Oregon  At  an 
appropriate  time,  the  Board  will  recess 
for  approximately  one  hour  for  lunch. 
Public  comments  will  be  received  from 
11:00  a.m.  to  11:15  a.m..  August  3,  2000. 
Topics  to  be  discussed  are  the  Strategic 
Plan  Update  and  reports  from 
Coordinators  of  Subcommittees. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  4:00  p.m.  August  3, 
2000 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Hunsaker,  Bureau  of  Land 
Management.  National  Hi.storic  Oregon 
Trail  Interpretive  Center.  P  O  Box  987. 
Baker  City.  OR  97814  {Telephone  541- 
523-1845). 

Juan  Palma, 

District  Manager. 

[FR  Doc.  00-17394  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  4310-3»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[10-070-1 020-XQ] 

Resource  Advisory  Council  Meeting 
Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 

Interior 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  District  Resource  Advisory 
Council  (RAC)  will  be  held  as  indicated 
below.  The  primary  agenda  item  for  this 
meeting  will  be  a  field  trip  to  the 
Pleasant  View  Allotment  that  will  give 
RAC  members  a  better  understanding  of 
the  application  of  Standards  for 
Rangeland  Health  and  Guidelines  for 
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Grazing  Management.  Other  agenda 
items  may  be  added  between 
publication  of  this  notice  and  the 
meeting.  All  meetings  are  open  to  the 
public.  The  public  may  present  written 
or  oral  comments  to  the  council.  Each 
formal  council  meeting  wall  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meetings  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  the  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations  should  contact  David 
Howell  at  the  Upper  Snake  River 
District  Office,  1405  Hollipark  Dr., 
Idaho  Falls.  ID  83401.  or  telephone 
(208) 524-7559, 

DATES  AND  TIMES:  The  next  meeting  will 
be  held  Friday.  August  4,  2000.  The 
meeting  will  start  at  the  BLM's  Pocatello 
Field  Office,  1111  Bth  Avenue  in 
Pocatello,  Idaho,  beginning  at  9  a,m. 
The  field  trip  to  the  Pleasant  View 
Allotment  will  begin  shortly  after  the 
meeting  convenes  public  comments,  if 
any.  are  presented  The  meeting  is 
scheduled  to  end  at  about  4  p.m. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM.  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of  the 
of  the  public  lands 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell.  Upper  Snake  River 
District.  1405  Hollipark  Dr.,  Idaho  Falls, 
ID  83401.  (208)  524-7559. 

Dated:  June  22,  2000. 
James  E.  May, 

Upper  Snake  River  District  Manager. 

[FR  Doc.  00-17481  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-01 0-00-1 4:  AZA-30895   AZA-308% 
AZA-30897] 

Notice  of  Realty  Action:  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Bureau  of  Land 
Management  published  a  document  in 
the  Federal  Register  of  May  27, 1999, 


concerning  a  R&PP  Classification  in 
Mohave  Coimty,  Arizona.  The 
document  contained  an  incorrect 
section  number  in  the  legal  description. 
FOR  FURTHER  tNFORMATK>N  CONTACT: 
Laurie  Ford,  Realty  Specialist,  (435) 
688-3271. 

Correction 

In  the  Federal  Register  of  May  27, 
1999,  in  FR  Doc.  64-102,  on  page  28832, 
the  second  section  of  the  legal 
description  should  read  section  10 
instead  of  section  9  as  follows: 

Sec.  10,  NEV4NEV4NWV4NEV4  (2.5  acres 
for  a  fire  station). 

Dated:  June  26,  2000. 
Roger  G.  Taylor, 
Field  Manager. 
[FR  Doc.  00-17483  Filed  7-10-00;  8:45  am] 

BHJJNQ  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM050-1 1 50PG] 

Intent  To  Prepare  Resource 
Management  Plan  Amendment 
(RMPA),  Socorro  Field  Office  (SFO), 
Socorro.  New  Mexico 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

SUMMARY:  The  BLM,  SFO  is  proposing  to 
amend  the  Resource  Management  Plan 
(RMP)  to  change  oil  and  gas  leasing 
stipulations  on  229,500  acres  within 
Socorro  County.  The  areas  proposed  for 
stipulation  changes  include  critical 
habitats  for  the  state  endangered  desert 
bighorn  sheep,  designated  Areas  of 
Critical  Environmental  Concern  (ACEC), 
and  designated  Special  Management 
Areas  (SMA). 

DATES:  Comments  should  be  received  on 
or  before  October  10,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Socorro  Field  Manager,  198  Neel 
Avenue.  Socorro,  New  Mexico,  87801. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Heft.  Wildlife  Biologist,  or  Jon 
Hertz,  Assistant  Field  Manager,  at  (505) 
835-0412 

SUPPLEMENTARY  INFORMATJON:  The 
Socorro  RMP  was  completed  in  August 
1989.  The  Ladron  Mountain  ACEC  was 
identified  at  that  time  as  a  site  for  future 
reintroduction  of  the  state  endangered 
desert  bighorn  sheep.  Desert  bighorn 
sheep  were  reintroduced  into  the  ACEC 
in  1992.  The  current  population  is 
approximately  35  individuals.  The  New 
Mexico  Department  of  Game  and  Fish 
completed  a  habitat  evaluation  of 
potential  reintroduction  sites  for  desert 
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bighorn  in  New  Mexico  in  1991  with  an 
update  in  1994.  This  evaluation  also 
identified  the  Devils  Backbone  area  in 
the  southern  portion  of  the  Magdalena 
Mountains  in  Socorro  County  as  historic 
and  suitable  habitat  for  the 
reintroduction  of  desert  bighorn  sheep. 
This  cuea  is  approximately  38  miles 
south  of  the  reintroduction  site  in  the 
Ladron  Mountain  ACEC.  Bighorn  sheep 
movements  have  been  confirmed  to 
within  8  miles  of  the  Devil's  Backbone 
area  from  the  Ladron  herd.  The 
connecting  corridor  between  the  two 
primary  habitat  sites  is  composed  of  the 
Polvadera  Mountains,  Socorro 
Mountain,  and  Chupadera  Mountains. 

Requests  for  public  comment  on 
probable  impacts  to  bighorn  sheep  and 
their  habitat  from  oil  and  gas  leasing 
activities  were  sent  to  approximately 
260  public  entities  composed  primarily 
of  industry  constituents.  Responses 
were  received  from  the  state  wildlife 
agency  and  interested  members  of  the 
public  identifying  potential  negative 
impacts  to  bighorn  sheep  and  their 
habitat  from  these  activities.  The  New 
Mexico  Bureau  of  Mines  conunented 
that  the  potential  for  oil  and  gas 
resources  in  the  proposed  action  area 
was  very  low.  A  conunent  pertaining  to 
the  cultural  importance  and  concern  for 
conservation  of  bighorn  sheep  was 
received  from  the  Navajo  Nation.  No 
comments  were  received  from  the  oil 
and  gas  industries. 

Any  comments  of  substance  received 
during  the  90-day  comment  period  will 
be  incorporated  into  the  environmental 
analysis.  The  resultant  analysis  of  oil 
and  gas  leasing  and  associated  activities 
such  as  geophysical  exploration  has 
determined  that  these  activities  can 
have  detrimental  impacts  to  the  habitat 
for  desert  bighorn  sheep.  The  protection 
of  these  areas  has  become  even  more 
critical  with  the  recent  listing  as 
federally  endangered  of  small  isolated 
populations  of  bighorn  sheep  on  public 
lands  in  California.  The  New  Mexico 
statewide  population  of  free  ranging 
desert  bighorn  sheep  is  estimated  to 
only  number  220  animals  at  this  time. 

The  vulnerability  of  small  fragmented 
populations  of  desert  bighorn  sheep  was 
recently  demonstrated  by  the  listing  as 
federally  endangered  of  the  peninsular 
population  in  southern  California  in 
March  1998  by  the  United  States  Fish 
and  Wildlife  Service.  This  population  at 
the  time  of  listing  was  estimated  to 
number  280  individuals.  In  order  to 
preclude  the  potential  future  listing  of 
the  New  Mexico  population  as  much  as 
possible,  the  SFO  is  pro-actively 
managing  identified  habitat  areas  within 
its  jurisdiction  to  provide  maximum 
protection  and  enhancement  of  those 


habitats.  The  Ladron  Mountain/Devil's 
Backbone  complex  has  the  potential  to 
support  a  long  term  viable  population  of 
more  than  100  individuals  if  habitat 
suitability  is  maintained.  Protection  Emd 
enhancement  of  this  habitat  can  also 
assist  in  the  potential  state  delisting  of 
this  species. 

Dated:  June  30,  2000. 
Kate  Padilla, 
Field  Manager. 
[FR  Doc.  00-17482  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4310-MW-U 


DEPAPTMf  KjT  QF  THE  INTERIOR 
B..'eau  o^  ..ana  Management 

[NV-930-1430-ET.  N-663631 

Notice  ot  Proposed  Withdrawal  ana 
Opportunity  tor  Public  Meeting 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  temporarily 
segregates  160,529.76  acres  of  Federal 
lands  and  15,813.12  acres  of  federally 
reserved  minerals,  while  various  studies 
and  analyses  are  made  to  support  a  final 
decision  to  withdraw  the  land  for 
protection  of  resources  for  a  20-year 
period.  This  notice  closes  the  Federal 
lands  to  surface  entry,  except  for 
conveyance  under  section  206  of 
Federal  Land  Policy  and  Management 
Act  of  1976  or  the  Recreation  and  Public 
Purposes  Act  of  1926,  and  mining,  but 
not  to  mineral  leasing  for  up  to  1  year. 
This  notice  closes  the  federally  owned 
minerals  to  mining,  but  not  to  mineral 
leasing  for  up  to  1  year.  In  addition,  any 
non-Federal  lands  acquired  through 
exchange,  donation  or  purchase  within 
the  boundaries  of  the  described  plan 
area  would  be  closed  to  surface  entry 
and  mining  during  the  1-year  period. 
This  segregation  does  not  affect  valid 
existing  rights. 

The  Carson  City  Field  Office  of  the 
Bureau  of  Land  Management  proposes 
^  to  amend  the  Lahontan  Resource 
Management  Plan  to  address  future 
management  of  these  same  lands.  The 
resource  management  plan  amendment 
process  will  serve  as  the  basis  for 
decisions  on  resource  protection  and 
development  and  the  need  for  a 
withdrawal.  The  Bureau  of  Land 
Management  and  Washoe  County  are 
cooperating  in  the  preparation  of  this 
resource  management  plan  amendment. 

DATES:  Comments  should  be  received  on 
or  before  October  10,  2000. 


ADDRESSES:  Comments  should  be  sent  to 
the  Nevada  State  Director,  BLM,  P.O. 
Box  12000,  Reno,  Nevada  89520  or  the 
Manager,  Carson  City  Field  Office,  5665 
Morgan  Mill  Road,  Carson  City,  Nevada 
89701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-785-6532  or  Jo  Ann 
Hufnagle.  BLM  Carson  City  Office.  775- 
885-6000 

SUPPLEMENTARY  INFORMATION:  On  July  6, 
2000,  a  petition  was  approved  allowing 
the  Bureau  of  Land  Management  to  file 
an  application  to  withdraw  the 
following  described  Federal  lands  and 
non-Federal  lands  from  surface  and 
mineral  entry: 

Federal  Lands 

Mount  Diablo  Meridian 

T.  20N.,R.  18  E.. 
Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2  (that 

portion  north  of  the  south  boundary  of 

R/W  Nev-042776  for  U.S.  Highway  395). 
T.  21  N.,R.  18  E., 

Sec.  4,  lots  1  to  4,  inclusive,  SV2NWV4.  and 

SWV4; 
Sec.  6,  lots  11  to  14,  inclusive; 
Sec.  7,  lots  9  to  12,  inclusive; 
Sec.  8; 
Sec.  10; 
Sec.  12,  NV2,  NWV4SWV4,  SV2SWV4,  and 

SWV4SEV4; 
Sec.  14; 

Sec.  18,  lots  9  to  12,  inclusive; 
Sec.  22; 
Sec.  26,  lots  1  and  2,  WV2NWV4NEV4, 

NWV4,  NV2SWV4,  and  WV2SEV4; 
Sec.  27,  WV2NEV4,  NV2NWV4,  and 

SEV4NWV4; 
Sec.  34,  NEV4,  EV2NWV4,  EV2WV2NWV4, 

SWV4SWV4NWV4,  NV2NV2SWV4,  and 

NV2SEV4,  (those  portions  north  of  the 

south  boundary  of  R/W  Nev-042776  for 

U.S.  Highway  395). 
T.  22  N.,  R.  18  E. 
Sec.  1,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  3.  lots  1  to  4,  inclusive.  S'/iNVi,  and 

SV2; 
Sec.  4.  lots  5  to  20,  inclusive; 
Sec.  5,  lots  5  to  8.  inclusive,  SV2NV2,  and 

SV2; 
Sec.  6,  lots  3  to  6,  inclusive; 
Sec.  8,  lots  1  to  12,  inclusive,  and  SWV4; 
Sec.  9  to  11,  inclusive; 
Sec.  12,  W'/i; 
Sec.  13,  WV2; 

Sec.  14,  lots  1  to  8,  inclusive,  and  WVz; 
Sec.  15  to  17,  inclusive; 
Sec.  18,  lots  1  to  4,  inclusive; 
Sec.  20,  lots  1  to  8,  inclusive,  and  S'/i; 
Sec.  21; 
Sec.  22,  lots  1  to  4,  inclusive,  NEV4,  and 

SV2; 
Sec.  23; 

Sec.  24,  lots  1  to  4,  inclusive,  and  SWV*; 
Sec.  25,  W>/<2; 
Sec.  26  to  29,  inclusive; 
Sec.  30,  lots  1  to  4,  inclusive; 


Federal  Rp^istpr '  Vol.  65,  No.  133 /Tuesday,  July  11,  2000 /Notices 


42717 


Sec.  31,  lots  3  to  7,  inclusive; 
Sec.  32,  lots  1  to  6.  inclusive,  EV2, 

EV2NWV4,  NEV4SWV4,  and  SV2SWV4; 
Sec.  33; 

Sec.  34,  lots  1  to  8,  inclusive,  and  N'/z; 
Sec.  35; 

Sec.  36,  lots  1  to  8,  inclusive. 
T.  23N.,R.  18  E. 

Sec.  7,  lots  2  to  4,  inclusive; 

Sec.  8,  lots  2  to  7,  inclusive,  SWV4NEV4, 

SEV4NWV4,  NEV4SWV4,  and  NV2SEV4; 
Sec.  9,  lots  1  to  4,  inclusive; 
Sec.  12,  lots  1  to  4,  inclusive,  SV2NEV4, 

SEV4NWV4,  and  EV2SWV4; 
Sec.  13,  lots  1  to  10,  inclusive,  EV2hfWV4, 

and  SWV4SWV4; 
Sec.  16,  lots  1  to  10,  inclusive,  and 

EV2SEV4; 
Sec.  17; 

Sec.  18,  lots  1  to  4,  inclusive; 
Sec.  19,  lots  1  to  4,  inclusive; 
Sec.  20; 
Sec.  21,  lots  1  to  10,  inclusive,  and 

NEV4^4EV4; 
Sec.  22,  SEV4SWV4,  and  SE'A; 
Sec.  24,  lots  1  to  6.  inclusive,  WIV2NV/V*. 

NV2SWV4,  SEV4SWV4,  and  SEV4; 
Sec.  25; 

Sec.  26,  lots  1  to  4,  and  SEV4NEV4; 
Sec.  27,  NEV4,  EV2NWV4,  and  SV2; 
Sec.  28,  lots  1  to  12,  inclusive,  WV2NEV4, 

and  SEV4NEV4; 
Sec.  29; 

Sec.  30,  lots  1  to  4,  inclusive; 
Sec.  31,  lots  1  to  4,  inclusive; 
Sec.  32,  lots  1  to  4,  inclusive,  NV2,  and 

NV2SV2; 
Sec.  33,  lots  1  to  12,  inclusive,  and  SEV4; 
Sec.  34,  lots  1  to  7,  NV2,  and  SWV4SEV4; 
Sec.  35,  lots  1  to  6,  inclusive,  and  NEV4; 
Sec.  36,  lots  1  to  8,  inclusive,  and  NV2. 
T.  17N.,R,  19  E., 

Sec.  12,  lots  1  and  2,  NEV4,  E^/zNViV*, 

SV2SWV4,  and  NV2SEV4. 
T.  20N.,R.  19  E., 
Sec.  1,  WV2  lot  1  in  NEV4,  lot  2  in  NEV4, 

lots  1  and  2  in  NWV4; 
Sec.  2,  lots  1  and  2  in  NEV4,  lots  1  and  2 

in  NWV4,  and  SV2; 
Sec.  4,  SV2SWV4; 

Sec.  10,  NWV4NEV4,  and  NV2NWV4; 
Sec.  12; 
Sec.  24,  lots  1  and  4  to  8,  inclusive, 

WV2NEV4,  EV2SWV4,  and  WV2SEV4. 
T.  21N.,R.  19  E., 
Sec.  1,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  8,  NV2NEV4,  SEV4NEV4.  and  EV2SEV4; 
Sec.  10; 
Sec.  11,  SWV4NEV4,  WV2NWV4. 

NEV4SWV4,  and  WV2SEV4; 
Sec.  12; 
Sec.  13; 
Sec.  14;  NV2; 
Sec.  16,  NV2,  and  SEV4; 
Sec.  22,  SWV4; 

Sec.  24,  SEV4NWV4,  and  SWV4; 
Sec.  25; 

Sec.  26,  EV2NEV4,  and  NEV4SEV4; 
Sec.  28,  NEV4,  NV2SEV4,  and  SEV4SEV4; 
Sec.  36. 
T.  22N.,R.  19  E., 
Sec.  1,  lots  3  to  11,  inclusive,  SEV4NWV4. 
and  NEV4SWV4; 


Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  3,  lots  2  to  4,  inclusive; 
Sec.  4,  lots  1  to  11,  inclusive,  SV2NWV4, 

NV2SWV4,  and  NWV4SEV4; 
Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4, 

SEV4NWV4,  EV2SWV4,  and  SEV4; 
Sec.  9,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV2; 
Sec.  10; 
Sec.  12; 

Sec.  14,  SEV4SWV4; 
Sec.  15,  WV2; 
Sec.  16,  lots  1  to  4,  inclusive,  E%,  and 

EV2WV2; 
Sec.  22; 
Sec.  24; 
Sec.  26,  NEV4,  NEV4NWV4,  N1/2SEV4.  and 

SWV4SEV4; 
Sec.  36. 
r.  23N.,R.  19  E., 
Sec.  I.SV2; 
Sec.  2,  SV2; 
Sec.  3,  SV2; 
Sec.  4,  SV2; 
Sec.  5,  SV2; 
Sec.  6,  lots  6  to  7,  inclusive,  EV2SWV4,  and 

SEV4; 
Sec.  7,  lots  1  to  4,  inclusive,  EVi,  and 

EV2WV2; 
Sec.  8  to  17,  inclusive; 
Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV2; 
Sec.  19,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV2; 
Sec.  20  to  29,  inclusive; 
Sec.  30,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV2; 
Sec.  31,  lots  1  to  7,  inclusive,  NfE'/*, 

EV2NWV4,  NEV4SWV4,  and  NV2SEV4; 
Sec.  32,  lots  1  to  4,  inclusive,  NV2,  and 

NV2SV2; 
Sec.  33,  lots  1  to  4,  inclusive,  NV2,  and 

NV2SV2; 
Sec.  34,  lots  1  to  4,  inclusive,  NV2,  and 

NV2SV2; 
Sec.  35,  NV2; 
Sec.  36,  lots  1  to  7,  inclusive,  WV2NEV4, 

NWV4,  NV2SWV4,  and  NWV4SEV4. 
'.  16N.,R.  20  E., 
Sec.  1,  EV2  of  lot  2  in  NEV4,  and  lot  3; 
Sec.  2,  lots  1  and  2  in  the  NEV4,  lots  1  and 

2  in  NWV4,  NV2SV2,  and  SV2SWV4; 
Sec.  3,  lot  2  in  NE'A,  and  lot  2  in  NW'A; 
Sec.  4,  lots  1  and  2  in  NEV4,  and  S'/i; 
Sec.  10; 
Sec.  11,  NV2NEV4NEV4,  and 

SEV4NEV4NEV4; 
Sec.  14,  irregular  Washoe  County  portion 

within  WV2WV2; 
Sec.  16,  SEV4SEV4; 

Sec.  20,  EV2,  EV2SWV4,  and  SWV4SWV4; 
Sec.  30,  lot  1  in  NW'A,  SV2  of  lot  2  in 

NWV4,  lots  1  and  2  in  SWV4,  and  EV2. 
'.  17N.,R.  20E., 
Sec.  1,  lot  2  in  NEV4.  lot  2  in  NWV4,  and 

SWV4SEV4; 
Sec.  2,  EV2  of  lot  1  in  NE'A,  lot  2  in  NE'A, 

WV2  of  lot  1  in  NWV4,  lot  2  in  NW'/t, 

SWV4,  and  WV2SEV4; 
Sec.  8,  EV2,  SEV4NWV4,  NEV4SWV4,  and 

SV2SWV4; 
Sec.  10,  WV2NEV4,  SEV4NEV4,  W»/i,  and 

SEV4; 


Sec.  12,  EV2,  SV2NWV4,  and  SWV4; 
Sec.  14; 

Sec.  16;  *'- 

Sec.  18,  E^/2E'/2,  EV2:        5jJ'     ,, 

NfEV4SEV4SWV4,  EVi.\£;i,4N'WV4SEV4, 

E V2NW  V4NW  V4SE V4 ,  S  V2NfW  V4SE V4 , 

NEV4SWV4SEV4,  and  SV2SWV4SEV4; 
Sec.  20,  lots  1  and  2,  NV2,  NV2SV2. 

SWV«SWV4,  and  SEV4SEV4; 
Sec.  21,  SWV4NWV4SWV4,  and 

NWV4SWV4SWV4; 
Sec.  22; 
Sec.  24; 

Sec.  25.  S'ANEV4.  and  SEV4; 
Sec.  26; 
Sec.  28; 

Sec.  29,  lots  2  and  3; 
Sec.  30,  NV2  of  lot  1  in  SWV4;  and  E'A; 
Sec.  32,  NV2NV2,  SEV4NEV4,  SWV«NWV4. 

and  EV2SEV4; 
Sec.  33,  SWV4SWV4; 
Sec.  34,  lots  1  and  2,  NV2,  SWV4,  and 

WV2SEV4; 
Sec.  35,  lots  1  and  2,  N»/i,  E^/zSWV*,  and 

SEV4; 
Sec.  36,  lots  1  to  16,  inclusive. 
T.  18N.,R.  20E., 
Sec.  4,  lots  5  and  6; 
Sec.  26,  SWV4SWV4; 
Sec.  28,  SWV«SWV4; 
Sec.  33,  NEV4NWV4; 
Sec.  34,  EV2NWV4SEV4NEV4, 

S V2SE V4NE V4 .  E V2NW  V4SW V4NW V4, 

Wi/iSEV4SWV4NWV4,  NWV4NWV4SWV4, 

SV2NWV4SWV4,  SWV4SWV4, 

NV2NV2NEV4SEV4,  NV2SWV4NEV4SEV4, 

SV2SEV4NEV4SEV4,  Wi/iSWASWASEV*. 

WV2SEV4SWV4SWV4SEV4, 

EV2EV2SEV4SWV4SEV4, 

NEV4NEV4SEV4SEV4,  WV2SEV4SEV4,  and 

SV2SEV4SEV4SEV4. 
T.  19N..R.  20E., 
Sec.  12,  SEV4SWV4,  and  SWV4SEV4; 
Sec.  14,  SEV4NEV4,  and  SEV4; 
Sec.  32,  SEV4NEV4,  S>/iSV2NEV4SEV4,  and 

SV2SEV4; 
Sec.  34,  WV2NWV4NWV4NEV4NEV4, 

SV2NWV4NEV4NEV4, 

WV2SWV4NEV4NEV4,  SEV4NEV4NEV4, 

EV2NEV4NEV4NWV4NEV4, 

SE  V4NE  V4NWV4NE  V4, 

WV2NEV4NWV4NEV4, 

EV2NWV4NfWV4NEV4,  S'/^NWV4NEV4, 

NEV4NEV4SWV4NEV4, 

EV2NWV4NEV4SWV4NEV4, 

SV2NEV4SWV4NEV4, 

W  V2NE  V4NW  'AS  WV4NE  V4 , 

WV2lVfW  V4SWV4NE  V4 , 

SEV4NWV4SWV4NEV4, 

WV2NEV4SWV4SWV4NEV4. 

WV2SWV4SWV4NEV4, 

SEV4SWV4SWV4NEV4,  SEV4SWV4NEV4, 

EV2SEV4NEV4,  EV2WV2SEV4NEV4, 

NV2NWV4,  NEV4SEV4NWV4, 

WV2NWV4SEV4^4WV4,  NEV4SWV4, 

EV2SEV4,  NWV4SEV4,  and 

WV2SWV4SEV4. 
T.  20  N.,  R.  20  E., 
Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  6,  lots  2,  3,  and  lots  8  to  11,  inclusive, 

SEV4NWV4,  EV2SWV4,  and  SV2SEV4; 
Sec.  7,  lots  1,  2,  and  lots  5  to  9,  inclusive, 

WV2NEV4,  EV2NWV4,  NEV4SWV4,  and 

NV2SEV4SWV4; 
Sec.  8,  lot  1; 
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Sec.  9,  SWV4; 

Sec.  30,  lots  1  to  4,  inclusive.  EV2,  and 

Sec.  4,  lots  1  to  4,  inclusive,  SV2NV2,  and 

Sec.  14.  lots  4  to  5,  EV2SW'/i.  and  SE'A; 

EVZWV2; 

SV2; 

Sec.  16.  NVzNE'/.,  SWV4NEV4,  WV2.  and 

Sec.  31,  lots  1  to  4,  inclusive,  EV2,  and 

Sec.  6,  lots  1  to  7.  inclusive,  SV2NEV4, 

NWV4SEV4; 

EV2WV2; 

SEV4NWV4,  EV2SWV4,  and  SEV4; 

Sec.  20,  SV2NEV4,  EV2SWV4,  and  SEV*; 

Sec.  32  to  34.  inclusive; 

Sec.  8; 

Sec.  21,  lots  3  and  4,  and  NWV4SWV4; 

Sec.  35,  lots  5  to  7,  inclusive,  lot  9  and  lots 

Sec.  10: 

Sec.  28,  lots  15,  16,  lots  21  to  24,  inclusive. 

11  to  13,  inclusive.  WV2EV2,  NV2NWV4, 

Sec.  12; 

lots  26,  29,  and  lots  31  to  41,  inclusive. 

and  all  unpatented  mining  claims; 

Sec.  14; 

SWV4NEV4,  SWV4NWV4,  and  SEV4; 

T.  23  N.,  R.  20  E.. 

Sec.  16; 

Sec.  29,  lots  9  to  15,  inclusive,  NV2NEV4, 

Sec.  7,  SV2,  unsurveyed; 

Sec.  18,  lots  1  to  4,  inclusive.  EV2,  and 

SEV4NEV4,  NEV4SEV4,  SWV4SEV4,  and 

Sec.  8,  SV2: 

EV2WV2; 

all  unpatented  mining  claims. 

Sec.  9,  SV2,  partly  unsurveyed; 

Sec.  19,  lots  1  to  4,  inclusive,  EV2,  and 

T.  21  N.,  R.  20  E.. 

Sec.  10,  SV2; 

EV2WV2; 

Sec.  2,  lots  3  to  7,  inclusive,  SEV4NWV4. 

Sec.  11.  NV2SWV4.  SWV4SWV4,  and 

Sec.  20: 

and  EV2SWV4: 

EV2SEV4; 

Sec.  22: 

Sec.  3,  lots  1  to  4,  inclusive,  SV2NV2,  and 

Sec.  12,  SV2; 

Sec.  24,  irregular  Washoe  County  portion 

SV2: 

Sec.  14,  SV2NWV4,  and  NV2SWV4; 

within  WV2; 

Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2,  and 

Sec.  15,  SV2NEV4,  WV2NEV4NWV4, 

Sec.  26,  NV2,  and  NV2SV2; 

SV2: 

NWV4NWV4,  SV2NWV4,  SWV4,  NV2SEV4, 

Sec.  30,  lots  1  to  4,  inclusive,  NE'A.  and 

Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4, 

and  SWV4SEV4; 

EV2WV2. 

SEV4NWV4,  EV2SWV4,  and  SEV4; 

Sec.  16  to  21,  inclusive,  unsurveyed; 

T.  21  N.,  R.  22  E., 

Sec.  7,  lots  1  to  4,  inclusive,  NEV4, 

Sec.  22,  lots  2,  3,  and  lots  5  to  11, 

Sec.  32; 

EV2NWV4,  EV2SWV4.  and  SEV4; 

inclusive,  and  SWV4SWV4; 

Sec.  34; 

Sec.  8; 

Sec.  27,  lots  1  to  7,  inclusive.  WV2NEV4, 

Sec.  36. 

Sec.  10,  lots  1  to  4,  inclusive,  WV2EV2,  and 

NWV4,  NV2SWV4,  and  NWV4SEV4; 

T.  20N.,R.  23E., 

W'/i; 

Sec.  28  to  30,  inclusive,  unsurveyed; 

Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4, 

Sec.  12,  lots  1  and  2; 

Sec.  31,  lots  1  to  4,  inclusive.  EV2,  and 

SEV4NWV4,  EV2SWV4,  and  SEV4; 

Sec.  15,  lots  3  to  5,  inclusive,  WV2NEV4, 

EV2WV2; 

Sec.  8; 

EV2SEV4NWV4,  and  NEV4SWV4; 

Sec.  32; 

Sec.  18,  lots  1  to  7,  inclusive,  NEV4. 

Sec.  17; 

Sec.  33,  lots  1  and  2,  WV2NEV4,  WV2,  and 

EV2NWV4,  NEV4SWV4,  and  NV2SEV4: 

Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and 

SEV4; 

Sec.  20,  NV2NV2,  irregular  Washoe  County 

EV2WV2; 

Sec.  34. 

portion  within  SEV4NWV4. 

Sec.  19,  lots  1  to  4.  inclusive,  EV2,  and 

T.  19N.,  R.  21E., 

The  areas  described  aggregate  160,529.76 

EV2W^/i; 

Sec.  6,  lots  1  to  6.  inclusive,  SViNEV4,  and 

acres  in  Washoe  County. 

Sec.  20; 

SEV4:  ■ 

Sec.  22,  lots  2  to  11.  inclusive,  SEV4NWV4, 

Sec.  8,  lots  1  to  4,  inclusive.  N'/i.  and 

Federally  Reserved  Minerals 

and  NEV4SWV4; 

NV2SV2; 

T.  22N.,R.  IBE., 

Sec.  28; 

Sec.  10,  NV2,  NV2SWV4. 

Sec.  12,  EV2: 

Sec.  29; 

E1/2NEV4SWV4SWV4, 

Sec.  24.  Ei/z; 

Sec.  30,  lots  1  to  4,  inclusive,  E^/z,  and 

SEV4SWV4SWV4SWV4,SEV4SWV4SWV4, 

Sec.  36,  EV2. 

EV2W'/^; 

and  SEV4SWV4,  NWV4SEV4; 

T.  23N.,R.  18  E., 

Sec.  31,  lots  1  to  5,  inclusive,  E^h, 

Sec.  16,  NEV4,  NV2NrWV4,  and  SEV4NWV4; 

Sec.  15,  NEV4,  EV2NWV4,  and  SEV4; 

EV2NfWV4,  and  NEV4SWV4; 

Sec.  18,  lot  1,  and  NV2NEV4. 

Sec.  16,  WV2NEV4,  and  SEV4NEV4; 

Sec.  32. 

T.  20  N.,  R.  21  E., 

Sec.  22,  NEV4,  SEV4NWV4,  and  NEV4SWV4; 

T.  22  N.,  R.  20  E., 

Sec.  2.  lots  1  to  4.  inclusive,  S'/iN'A.  and 

T.  20N.,R.  19E., 

Sec.  3,  lots  3  to  7,  inclusive,  SEV4NWV4. 

SV2; 

Sec.  25,  lots  1  to  7,  inclusive,  and  lot  11, 

and  EV2SWV4; 

Sec.  4,  lots  1  to  4.  inclusive,  SVzWh,  and 

SWV4NEV4,  SEV4NWV4,  NEV4SWV4.  and 

Sec.  4,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 

NWV4SEV4,  (those  portions  north  of  the 

S'/z; 

06C.  Of 

south  boundary  of  R/W  Nev-042776  for 

Sec.  5,  lots  1  to  4.  inclusive,  SV2NV2,  and 

Sec.  10; 

U.S.  Highway  395). 

SV2; 

Sec.  12  to  16,  inclusive; 

T.  21N.,R.  19E., 

Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4. 

Sec.  18,  lots  1  to  4,  inclusive,  NV2NEV4, 

Sec.  4,  lots  1  to  4,  inclusive.  S'/iNV2.  and 

SEV4NWV4,  EV2SWV4,  and  SEV4; 

SWV4NEV4,  WV2SEV4,  and  SEV4SEV4; 

SV2; 

Sec.  7,  lots  1  to  4,  inclusive,  EV2,  and 

Sec.  20  to  29,  inclusive; 

Sec.  6,  lots  1  to  7.  SV2NEV4,  SEV4NWV4, 

E'-^WV2; 

Sec.  30,  lots  1  to  4,  inclusive,  and  EV2; 

EV2SWV4,  and  SEV4. 

Sec.  8; 

Sec.  31,  lots  1  to  4,  inclusive,  and  E'/i; 

T.  22N.,R.  19  E., 

Sec.  9; 

Sec.  32; 

Sec.  8; 

Sec.  10,  lots  1  to  4,  inclusive,  lots  8  and 

Sec.  33.  Ni/i; 

Sec.  13,  SWV4NEV4; 

9,  SEV4NWV4,  and  NEV4SWV4; 

Sec.  34; 

Sec.  14,  EV2,  NWV4.  NV2SWV4.  and 

Sec.  15,  W»/i; 

Sec.  35,  N»/iNV2,  and  SEV«NEV4; 

SWV4SWV4; 

Sec.  16; 

Sec.  36,  lots  1,  4  and  5.  NV2.  NV2SWV4,  and 

Sec.  18,  lots  1  to  4.  EV2.  and  EV2WV2; 

Sec.  17; 

NWV4SEV4. 

Sec.  20; 

Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and 

T.  21N.,R.  21E., 

Sec.  26,  WV2NWV4.  SEV4NWV4,  SWV4.  and 

EV2WV2; 

Sec.  6,  lot  7  and  SEV4SWV4; 

SEV4SEV4; 

Sec.  19,  lots  1  to  4,  inclusive,  E'/i,  and 

Sec.  7,  lot  1  and  NEV4NWV4; 

Sec.  28; 

EV2WV2; 

Sec.  36. 

Sec.  30.  lots  1  to  4.  EV2,  and  Ei/iWVz; 

Sec.  20  to  22,  inclusive; 

T.  22  N.,  R.  21  E., 

Sec.  31,  lots  3  and  4,  EV2SWV4.  and  SEV4; 

Sec.  23,  lots  1  to  7,  inclusive,  SWV4NEV4, 

Sec.  7,  lot  5. 

Sec.  32; 

SV2NWV4,  SWV4,  and  WV2SEV4: 

T.  23N.,R.  21E., 

Sec.  34. 

Sec.  26,  lots  1  to  4,  inclusive,  W'/iEV2,  and 

Sec.  7.  lots  3  and  4,  EV2SWV4.  and  SE'/.; 

T.  17N.,R.  20E., 

WV2; 

Sec.  8,  NV2SWV4,  SEV4SWV4,  and  SEV4; 

Sec.  18.  lots  3  to  11.  inclusive. 

Sec.  27,  lots  2  to  4,  inclusive.  N'/z.  SWV4, 

Sec.  9,  NV2SEV4,  and  SWA; 

WV2NEV4SWV4,  WV2SEV4SWV4, 

N*/iSEV4,  and  all  unpatented  mining 

Sec.  10,  NWV4SEV4; 

SEV4SEV4SWV4,  WV2NEV4NWV4SEV4, 

claims; 

T.  20N.,R.  22E., 

WV2NWV4NWV4SEV4,  and 

Sec.  28; 

Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2,  and 

NWV4SWV4SEV4. 

Sec.  29; 

SV2; 

T.  18N..R20E.. 
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Sec.  4,  lots  3  and  4; 
Sec.  34,  NEV4SEV4NEV4, 

WV2NWV4SEV4NE>/.,  NEV4SWV4NWV4, 

WV2NWV4SWV4NWV4, 

SWV4SWV4NWV4.  EV2SEV4SWV4NWV4, 

EV2SWV4.  NEV4NWV4SWV4, 

S'/2NV2NEV4SEV4,  SV2SWV4NEV4SEV4. 

NV2SEV4NEV4SEV4,  NV2SWV4SEV4. 

NEV4SWV4SWV4SEV4, 

EV2SEV4SWV4SWV4SEV4, 

WV2SEV4SWV4SEV4. 

W  V2E  V2SE  V4SW  V4SE  V4 , 

NWV4NEV4SEV4SEV4, 

SV2NEV4SEV4SEV4,  and 

NV2SEV4SEV4SEV4. 
T.  19N.,R.  20E., 
Sec.  2,  SEV4SEV4; 
Sec.  11,  SWV4NEV4; 
Sec.  26,  WV2EV2,  and  Wi,^; 
Sec.  32,  WV2NEV4; 
Sec.  34,  NEV4NEV4NEV4, 

NEV4NWV4NEV4NEV4, 

EV2NWV4NWV4NEV4NEV4, 

EV2SWV4NEV4NEV4, 

WV2NEV4NEV4NWV4NEV4. 

WV2NWV4NWV4NEV4, 

WV2NWV4NEV4SWV4NEV4, 

EV2NEV4NWV4SWV4NEV4. 

EV2NEV4SWV4SWV4NEV4. 

WV2WV2SEV4NEV4, 

EV2NWV4SEV4NWV4,  SWV4SEV4NWV4, 

and  EV2SWV4SEV4. 
T.  20  N.,  R.  20  E., 
Sec.  14,  lots  1  to  3,  inclusive,  and 

SWV4NEV4; 
Sec.  26,  SWV4SEV4SWV4,  and 

WV2SEV4SEV4SWV4; 
Sec.  28,  EV2SEV4SWV4NEV4NWV4,  and 

WV2SWV4SEV4^fEV4NWV4; 
Sec.  29,  lot  8,  ^AVV4SWV4,  and  SEV4SWV4; 
Sec.  30.  WV2NEV4SEV4,  NV2SWV4SEV4, 

SWV4SWV4SEV4,  and 

WV2SEV4SWV4SEV4; 
T.  21  N.,R.  20  E., 
Sec.  1,  lots  5  to  7,  inclusive,  and  lots  10 

to  22,  inclusive; 
Sec.  2,  lot  2,  lots  8  to  46,  inclusive, 

SWV4NEV4,  NWV4NEV4SEV4, 

SV2NEV4SEV4,  WV2SE,  and 

NV2SEV4SEV4; 
Sec.  12,  lots  3  to  12,  inclusive,  and  SWV4; 
Sec.  13,  lots  1  and  4. 
T.  22N.,R.  20E., 
Sec.  10,  lots  5  to  7,  inclusive,  NEV4,  and 

NWV4SEV4; 
Sec.  14,  lots  5  to  7,  inclusive; 
Sec.  24,  WV2WV2; 
Sec.  36,  SV2SEV4. 
T.  23N.,R.  20  E., 
Sec.  11,  SEV4SWV4,  and  WV2SEV4; 
Sec.  14,  WV2EV2,  and  NV2NWV4; 
Sec.  15,  NV2NEV4,  and  EV2NEV4NWV4; 
Sec.  15,  NV2NEV4,  and  EV2NEV4NWV4; 
T.  19N.,R.  21E., 

Sec.  10,  WV2NEV4SWV4SWV4, 

NWV4SWV4SWV4,  NV2SWV4SWV4SWV4, 

and  SWV4SWV4SWV4SWV4. 
T.  21  N.,R.  21  E., 
Sec.  8,  SEV4SWV4NEV4,  SV2SEV4NEV4,  and 

SV2; 
Sec.  18,  lots  1  and  2,  SV2NEV4NEV4,  and 

SEV4NEV4; 
Sec.  20,  NEV4NWV4,  and  SWV4NWV4. 
T.  23N.,R.  21E., 
Sec.  8,  SWV4SWV4; 
Sec.  17,  WV2NWV4,  and  SWV*; 


Sec.  18,  lot  1,  EV2EV2,  NWV4NEV4.  and 
NEV4NWV4; 

Sec.  19,  lots  3  and  4,  EV2EV2.  SWV4NEV4, 
SEV4NWV4,  EV2SWV«,  and  SEV*; 

Sec.  20,  W'/i; 

Sec.  29,  NWV4. 
T.  22  N.,  R.  22  E., 

Sec.  4,  lots  1  to  4,  SV2NV2,  and  S^/z. 

The  areas  described  aggregate  15,813.12 
acres  in  Washoe  County. 

In  addition,  if  any  of  the  non-Federal  lands 
in  Washoe  County  within  the  area  described 
below  are  acquired  by  the  United  States  in 
the  future  by  exchange,  donation,  or 
purchase,  those  lands  will  be  included  in  this 
application  and  would  be  closed  to  surface 
entry  and  mining  if  acquired  during  the  2- 
year  segregative  period: 
T.  21  N.,  R.  18  E.,  (on  north  and  east  side  of 

U.S.  Highway  395). 
T.  22N.,R.  18  E. 
T.  23  N.,  R.  18  E.,  excepting  sec.  1-5, 

inclusive,  and  the  NV2N%  of  sec.  9-12, 

„  inclusive. 
T.  20  N.,  R.  19  E.,  (on  north  and  east  side  of 

U.S.  Highway  395). 
T.  21N.,R.  19  E. 
T.  22  N.,  R.  19  E. 

T.  23  N.,  R.  19  E.,  excepting  sec.  4. 
T.  16N.,R.  20E. 
T.  17  N.,  R.  20  E.,  (on  east  side  of  U.S. 

Highway  395). 
T.  18  N.,  R.  20  E.,  (on  east  side  of  U.S. 

Highway  395). 
T.  19  N.,  R.  20  E.,  (on  east  side  of  U.S. 

Highway  395). 
T.  20  N.,  R.  20  E. 
T.  21N.,R.  20E. 
T.  22  N.,  R.  20  E. 

T.  23  N.,  R.  20  E.,  excepting  sec.  2,  4  and  12. 
T.  17N.,R.21E. 
T.  19  N.,  R.  21  E. 
T.  20  N.,  R.  21  E. 
T.  21  N.,  R.  21  E. 
T.  22  N.,  R.  21  E. 
T.  23  N.,  R.  21  E.,  sec.  18. 19.  and  30-32. 

inclusive. 
T.  20N.,R.  22E. 
T.  21  N.,  R.  22  E. 
T.  22  N.,  R.  22  E. 
T.  23  N.,  R.  22  E.,  (outside  the  boundaries  of 

the  Pyramid  Lake  Indian  Reservation). 
T.  20  N.,  R.  23  E.,  sec.  5,  7,  17,  19  and  20. 
T.  21  N.,R.  23E.,sec.  31. 

The  purpose  of  the  withdrawal  is  to 
protect  resource  values  in  the  open  and 
mountainous  terrain  in  the  southern 
Washoe  County  urban,  suburban  and 
niral  residential  area.  Washoe  County 
has  recently  developed  an  Open  Space 
System  that  identifies  a  large  acreage  of 
public  lands  as  having  open  space 
values.  Much  of  this  acreage  is 
identified  in  BLM's  resource 
management  plan  for  disposal  for 
community  expansion.  The  joint  land 
use  plan  amendment  will  address  future 
management  of  these  lands  and  the  need 
for  a  protective  withdrawal. 

The  withdrawal  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  Part 
2300.  Notice  is  hereby  given  that  a 


public  meeting  in  coimection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  date.  A  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register  30  days  before  the  scheduled 
date  of  the  meeting. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  vmting  to  either 
the  State  Director  or  Manager,  Carson 
City  Field  Office. 

For  a  period  of  1  year  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Rights-of-way,  leases,  permits  and 
other  discretionary  temporary  land  uses 
will  be  considered  by  the  authorized 
officer  during  this  segregative  period. 

Dated:  July  6.  2000. 
Margaret  L.  Jensen, 

Deputy  State  Director,  Natural  Resources, 

Lands,  and  Planning. 

[FR  Doc.  00-17567  Filed  7-10-00;  8:45  am] 
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Notice  o*  Proposed  VV'thri'-a<Aa'    Npw 
Mexicc 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  to  withdraw  14.417 
acres  of  National  Forest  System  land  to 
protect  the  imique  prehistoric, 
historical,  and  interpretive  integrity  of 
the  Tijeras  Pueblo  and  the  future 
investment  of  the  Sandia  Ranger  District 
Administrative  Site.  This  notice 
segregates  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  public  land  laws, 
including  the  mining  laws  but  not  the 
mineral  leasing  laws. 
DATES:  Comments  should  be  received  on 
or  before  October  10.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Forest  Supervisor.  Cibola  National 
Forest,  2113  Osuna  Road  NE.,  Suite  A. 
Albuquerque,  New  Mexico  87113-1001. 
SUPPLEMENTARY  INFORMATION:  On  April 
5.  2000.  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 


42720 


Fedf-ral  R*'s^i>.t»'r/ Vol.  65,  No.  133 /Tuesday,  July  11,  2000 /Notices 


United  States  mining  laws,  subject  to 
valid  existing  rights: 

Sew  Mexico  Principal  Meridian,  Cibola 
National  Forest 

T.  10N.,R.  5E., 

Sec.  23.  SWV4NWV4SWV4. 
NV2NWV4SWV4SWV4. 

The  area  described  contains  approximately 
14.417  acres  in  Bernalillo  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections 
about  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  of  the  Cibola  National 
Forest.  The  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  2300. 

Dated:  June  30,  2000. 
Steven  W.  Anderson, 

Assistant  Field  Manager,  Division  of  Multi- 
Resources. 
fFR  Doc.  00-17390  Filed  7-10-00;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Notice  of  Proposed  Withdrawal 

AGENCY   Bureau  of  Land  Management, 

Interior. 

NOTICE:  Notice. 

summary:  The  United  States  Forest 
Service  proposes  to  withdraw  14.417 
acres  of  National  Forest  System  land  to 
protect  the  unique  prehistoric,  historical 
and  interpretive  integrity  of  the  Tijeras 
Pueblo  and  future  investment  of  the 
Scmdia  Ranger  District  Administrative 
Site  located  on  the  Cibola  National 
Forest.  A  notice  published  in  the 
Federal  Register  on  July  11,  2000 
segregated  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  other  uses  that 
by  law  may  be  made  of  National  Forest 
System  land. 

DATES:  Comments  should  be  received  on 
or  before  October  21,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Forest  Supervisor,  Cibola  National 
Forest,  2113  Osuna  Road  NE,  Suite  A, 

Albuquerque,  NV'w  Mexico  87113-1001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Aragon,  Forest  Service 
Southwestern  Region.  (505)  842-3160. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 


New  Mexico  Principal  Meridian,  Cibola 
National  Forest 

T.  10N.,R.  5E.. 

Sec.  23.  SWV4NWV4SWV4, 
NV2NWV4SWV4SWV4. 

The  area  described  contains  approximately 
14.417  acres  in  Bernalillo  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  about  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Forest 
Supervisor  of  the  Cibola  National 
Forest. 

Dated:  June  30,  2000. 
Steven  W.  Anderson, 

Assistant  Field  Manager,  Division  of  Multi- 
Resources. 

[FR  Doc.  00-17391  Filed  7-10-00;  8:45  am] 
BH.UNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-930-   --130  0'    COC    1661] 

Proposed  Withdrawal   Opportunity  tor 
Public  Meeting:  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

Summary:  The  Fish  and  Wildlife  Service 
proposes  to  withdraw  approximately 
5,922  acres  of  public  lands  for  20  years 
to  protect  the  Browns  Park  National 
WUdlife  Refuge.  This  notice  closes  these 
lands  to  operation  of  the  public  land 
laws  including  location  and  entry  under 
the  mining  laws  for  up  to  two  years.  The 
lands  have  been  and  remain  open  to 
mineral  leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  October  10,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  June 
12,  2000,  a  petition  was  approved 
allowing  the  Fish  and  Wildlife  Service 
to  file  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights,  and  transfer  administrative 
jurisdiction  to  the  Fish  and  Wildlife 
Service: 

Sixth  Principal  Meridian 

T.  ION.,  R102W.. 


Sec.  18.  lots  7  and  8,  EV2SWV4,  SWV4SEV4, 
and  those  portions  of  lots  6  and  9, 
SW'/4NEV4,  SEV4NWV4,  NWV4SEV4.  and 
NEV4SEV4  lying  south  and  west  of  the 
centerline  of  County  Route  318; 

Sec.  19.  lots  5,  6,  and  12,  NWV4NEV4, 
SWV4NEV4.  NEV4NWV4  and  those 
portions  of  lot  10  and  SEVzNE'A  lying 
south  and  west  of  the  centerline  of 
County  Route  318; 

Sec.  20.  SWV/4SWV4  and  those  portions  of 
the  SWV«NWV4,  NWV4SWV4, 
NEV4SWV4,  and  SEV4SWV4.  lying  south 
and  west  of  the  centerline  of  County 
Route  318; 

Sec.  29.  SWV4,  WVzNWV4,  SEV4NWV4,  and 
those  portions  of  the  SWV4NEV4, 
NEV4NWV4,  NWV4SEV4.  SWV4SEV4.  and 
SEV4SEV4  lying  south  and  west  of  the 
centerline  of  County  Route  318; 

Sec.  32.  lot  3,  NWV4NEV4  and  that  portion 
of  lot  1  lying  south  and  west  of  the 
centerline  of  County  Route  318. 
T,  10  N.,  R.  103  W.. 

Sec.  4.  SWV4SWV4.  and  those  portions  of 
the  SWV4NWV4.  NWV4SWV4. 
NEV4SWV4.  SEV4SWV4,  and  SWV4SEV4 
lying  south  and  west  of  the  centerline  of 
County  Route  318; 

Sec.  5,  lots  7  and  8,  SV2,  SV2NWV4. 
SWV4NEV4,  and  those  portions  of  lots  5 
and  6,  and  SEV4NEV4,  lying  south  and 
west  of  the  centerline  of  County  Route 
318; 

Sec.  6,  lots  8,  9,  21,and  22,  SEV4NEV4, 
NEV4SEV4,  and  SV2SEV4; 

Sec.  7.  NVzNE'A; 

Sec.  8,  NV2NV2; 

Sec.  9.  NV2NWV4,  NWV4NEV4,  and  that 
portion  of  the  NEV4NEV4  lying  south  and 
west  of  the  centerline  of  County  Route 
318; 

Sec.  10,  SWV4NWV4.  SW'/4.  SWV4SEV4. 
and  those  portions  of  the  NV2NWV4, 
SWV4NEV4,  NWV4SEV4,  SEV4SEV4.  and 
NEV4SWV4  lying  south  and  west  of  the 
centerline  of  County  Route  318; 

Sec.  11.  that  portion  of  the  SV2SV2  lying 
south  and  west  of  the  centerline  of 
County  Route  318: 

Sec.  12.  that  portion  of  the  SWV4SWV4 
lying  south  and  west  of  the  centerline  of 
County  Route  318; 

Sec.  13.  S»/^,  SV2NWV4.  and  that  portion  of 
the  NW'/4NEV4.  NV2NWV4.  and  SV2NEV4 
lying  south  and  west  of  the  centerline  of 
County  Route  318; 

Sec.  14,  NV2,  SEV4,  and  NV2SWV4; 

Sec.  23,  NE'A; 

Sec.  24,  N'/^. 
T.  10N.,R104  W., 

Sec.  1,  lots  9,  10,  11,  14  thru  19  inclusive, 
EV2SWV4. 
T.  11N..R.  103W., 

Sec  31.  S'/zSE'A  lying  south  of  the 
centerline  of  County  Highway  318; 

Sec  32.  SV2SWV4  lying  south  and  west  of 
the  centerline  of  County  Route  318. 
T.  11N.,R.  104W.. 

Sec.  24,  lot  4  and  SEV4SWV4; 

Sec.  25,  lots  1  thru  5  inclusive,  7,  12.  22, 
24,  and  25.  and  SWV4S\VV4; 

Sec.  36.  lots  1.  2.  8  thru  13  inclusive,  and 
20  thru  25  inclusive,  and  NEV4NWV4. 

The  area  described  contains  approximately 
5.922  acres  in  Moffat  County. 
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For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  action,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  A  public  meeting  will  be 
scheduled  and  held,  the  meeting  will  be 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  these  lands  will  be  segregated 
as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  During  this  period  the  Bureau  of 
Land  Management,  in  conjunction  with 
the  Fish  and  Wildlife  Service,  will 
continue  to  manage  this  land. 

Herbert  K.  Olson, 

Acting  Realty  Officer. 

[FR  Doc.  00-17479  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4310-JB-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review 
(0MB).  Comment  Request 

AGENCY:  Minerals  Management  Service 

fMMS),  Interior. 

action:  Notice  of  an  extension  of  a 

currendy  approved  information 

collection  (OMB  Control  Number  1010- 

0087). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  we  are 
submitting  to  OMB  for  review  and 
approval  an  information  collection 
request  (ICR)  titled,  Cooperative 
Agreements.  We  are  also  soliciting 
comments  from  the  public  on  this  ICR 
which  describes  the  information 
collection,  its  expected  costs  and 
burden,  and  how  the  data  will  be 
collected. 

DATES:  Submit  written  conunents  on  or 
before  August  10.  2000. 
ADDRESSES:  You  may  submit  written 
comments  to  the  Office  of  Information 


and  Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Nvunber  1010- 
0087),  725  17th  Street,  NW, 
Washington,  D.C.  20503.  Also,  submit 
copies  of  your  written  comments  to 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225.  If 
you  use  an  overnight  courier  service, 
our  courier  address  is  Building  85, 
Room  A-613,  Denver  Federal  Center, 
Denver,  Colorado  80225. 

Public  Comment  Procedure 

Submit  your  comments  to  the  offices 
listed  in  the  ADDRESSES  section  or  email 
your  comments  to  us  at 
RMP.comments@mms.gov.  Include  the 
title  of  the  information  collection  and 
the  OMB  Control  Nimiber  in  the 
"Attention"  line  of  your  comments; 
also,  include  your  name  and  retiuia 
address.  Submit  electronic  comments  as 
an  ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  email,  contact 
David  S.  Guzy  at  (303)  231-3432.  We 
will  post  all  comments  at  http:// 
www.rmp.mms.gov  for  public  review. 

Paper  copies  of  the  comments  may  be 
reviewed  by  contacting  David  S.  Guzy, 
Chief,  Rules  and  F*ublications  Staff, 
telephone  (303)  231-3432,  FAX  (303) 
231-3385.  Our  practice  is  to  make  paper 
copies  of  these  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
eJlowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comments.  However,  we  will 
not  consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dermis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  email 

Dennis.C.Jones@mms.gov.  A  copy  of  the 
ICR  is  available  to  you  without  charge 
upon  request. 

SUPPLEMENTARY  INFORMATION: 
Title:  Cooperative  Agreements. 

OMB  Control  Number  1010-0087. 

Bureau  Form  Number:  N/A. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS:  for 
collecting  royalties  from  lessees  who 
produce  minerals;  and  for  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
We  perform  the  royalty  management 
functions  and  assist  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

States  cmd  Tribes  wishing  to  do 
royalty  audits  in  cooperation  with  MMS 
must  submit  a  written  request  for 
consideration  and  application  to  enter 
into  a  cooperative  agreement,  signed  by 
the  governor.  Tribal  chairman,  or  other 
appropriate  official.  The  request  must 
outline  the  activities  to  be  undertaken 
and  present  evidence  that  the  States  and 
Tribes  can  meet  the  standards 
established  by  the  Secretary'  for  the 
activities  to  be  conducted.  After  the 
application  is  accepted  and  a 
cooperative  agreement  is  in  effect,  the 
States  and  Tribes  submit  an  annual 
work  plan  and  budget,  and  quarterly 
reimbursement  vouchers. 

No  proprietary  data  will  be  collected; 
there  are  no  questions  of  a  sensitive 
nature;  and  responses  to  this 
information  collection  are  voluntary. 

Frequency:  On  occasion,  monthly, 
quarterly,  and  aimually 

Estimated  Number  and  Description  of 
Respondents:  10  States  and  7  Indian 
tribes 

Estimated  Aimual  Reporting  and 
Recordkeeping  "Hour"  Burden:  1,224 
hours. 


Reporting/recordkeeping  requirements 


Frequency 


Number  of  respondents 


Burden 
hours 


Annual 
burden 
hours 


Annual  work  plans  and  budgets,  voucher  preparation,  rec- 
ordkeeping. 


Monthly,  Quarterly,  Annually 


7  Indian  Trit)es  and  1 0 
States. 


72 


1.224 
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Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  N/A. 

Comments:  Section  3506(c){2)(A)of 
the  PRA  requires  each  agency  "*   *   *  to 
provide  notice  *   *   *  and  otherwise 
consuh  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*   *   *."  Agencies  must  specifically 
solicit  comments  to:  (a)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  fb)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  biu-den  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  published  a  Federal  Register 
Notice  on  December  3,  1999  (64  FR 
67931),  with  the  required  60-day 
comment  period  soliciting  public 
comments  on  renewing  OMB's  approval 
to  continue  to  collect  this  information. 
No  comments  were  received.  If  you  now 
wish  to  comment  on  this  ICR,  please 
send  your  comments  directly  to  the 
offices  listed  under  the  ADDRESSES 
section  of  this  Notice.  OMB  has  up  to 
60  days  after  reviewing  an  ICR  to 
approve  or  disapprove  the  information 
collection.  However,  OMB  may  act 
sooner  than  that  once  the  30-day  public 
comment  period  has  ended.  Therefore, 
to  ensure  maximum  consideration,  you 
should  submit  your  comments  on  or 
before  August  10,  2000s. 

The  PRA  provides  that  an  agency 
shall  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
telephone  (202)  208-7744. 

Dated:  June  29.  2000. 

R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  00-17512  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4310-MR-U 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Ulysses  S.  Grant  National  Historic  Site 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent  to  prepare  a 
general  management  plan  amendment 


and  environmental  assessment  for 
Ulysses  S.  Grant  National  Historic  Site, 
St.  Louis  County,  Missouri. 

summary:  The  National  Park  Service 
(NPS)  will  prepare  a  general 
management  plan  amendment  and  an 
associated  environmental  assessment 
(EA)  for  Ulysses  S.  Grant  National  . 
Historic  Site,  Missouri,  in  accordance 
with  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

To  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  the  EA,  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EA.  Comments  and  participation  in  this 
scoping  process  are  invited. 
ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EA  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Mr.  Randy  Wester,  Site 
Manager,  Ulysses  S.  Grant  National 
Historic  Site,  7400  Grant  Road,  St. 
Louis,  MO  63123.  Telephone:  314-842- 
1867,  extension  23.  E-mail: 
randy wester@nps.gov. 

DATES:  Comments  regarding  the  scope  of 
the  EA  should  reach  the  National  Park 
Service  by  August  15.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  Site 
Manager,  Ulysses  S.  Grant  National 
Historic  Site,  at  the  address  and 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION: 
Management  of  Ulysses  S.  Grant 
National  Historic  Site  is  guided  by  a 
general  management  plan  (GMP)  that 
was  approved  in  1995.  The  approved 
GMP  includes  direction  for 
development  of  various  visitor  facilities. 
In  the  past  five  years  it  has  become 
apparent  that  some  of  the  plan's 
guidance  regarding  development  of 
visitor  facilities  is  no  longer  practicable. 
The  GMP  Amendment/EA  will  consider 
new  alternatives  for:  (1)  Relocation  of 
the  primary  entrance  to  the  site,  (2) 
provision  for  onsite  visitor  parking,  and 
(3)  relocation  of  the  site's  bam  to  with 
associated  development  of 
administrative  ofiices  and  an 
interpretive  center.  Other  provisions  of 
the  1995  GMP  will  not  be  considered  in 
this  amendment  and  will  continue  to  be 
in  force. 

The  environmental  review  of  the  GMP 
Amendment/EA  for  the  historic  site  will 
be  conducted  in  accordance  with 
requirements  of  the  NEPA  (42  U.S.C. 
4371  et  seq.].  NEPA  regulations  (40  CFR 
1500-1508),  other  appropriate  Federal 
regulations,  and  National  Park  Service 


procediues  and  policies  for  compliance 
with  those  regulations. 

The  National  Park  Service  anticipates 
a  draft  GMP  Amendment/EA  will  be 
available  for  public  review  in  October  of 
2000.  A  public  open  house  will  be 
scheduled  to  explain  the  project  and  to 
receive  comment  after  the  draft  is 
released  for  review. 

Dated:  June  29,  2000. 
Alan  M.  Hutchings, 

Acting  Regional  Director. 

[FR  Doc.  00-17427  Filed  7-10-00;  8:45  am] 

BILLING  CODE  431(>-70-P 


DEPARTMENT  OF  THE  ItfTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  two 
public  meetings  of  the  Delaware  Water 
Gap  National  Recreation  Area  Citizen 
Advisory  Commission..  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 

Meeting  Date  and  Time:  Saturday, 
September  30,  2000  at  9:00  a.m. 

Address:  Bushkill  Visitor  Center,  U.S. 
Route  209.  Bushkill,  PA  18324. 

Meeting  Date  and  Time:  Saturday,  January 
13,  2001,  at  9:00  a.m. 

Snow  Date:  Saturday,  January  20,  2001  at 
9:00  a.m. 

Address:  Walpack  Church,  Walpack,  NJ. 

The  agenda  will  include  reports  from 
Citizen  Advisory  Commission 
committees  including:  Natural 
Resources  and  Recreation,  Cultural  and 
Historical  Resources,  Inter- 
governmental and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  Interpretation,  and 
New  Jersey  Swim  Beach  Feasibility 
Study.  Superintendent  Bill  Laitner  will 
give  a  report  on  various  park  issues.  The 
meeting  will  be  open  to  the  public  and 
there  will  be  an  opportunity  for  public 
comment  on  these  issues. 

Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Frank  Lautenberg,  U.S. 
Senate,  SH-506  Hart  Senate  Office 
Building,  Washington,  DC  20510- 
3002 

Honorable  Robert  G.  Torricelli,  U.S. 
Senate,  Washington,  DC  20510-3001 

Honorable  Richard  Santorum,  U.S. 
Senate,  SR  120  Senate  Russell  Office 
Bldg.,  Washington,  DC  20510 
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Honorable  Arlen  Specter,  U.S.  Senate, 
SH-530  Hart  Senate  Office  Building, 
Washington,  DC  20510-3802 

Honorable  Pat  Toomey,  U.S.  House  of 
Representatives,  Cannon  House  Office 
Bldg..  Washington,  DC  20515 

Honorable  Don  Sherwood,  U.S.  House 
of  Representatives,  2370  Raybum 
House  Office  Bldg.,  Washington,  DC 
20515-3810 

Honorable  Margaret  Roukema,  U.S. 
House  of  Representatives,  2244 
Raybum  House  Office  Bldg., 
Washington,  DC  20515-3005 

Honorable  Tom  Ridge,  State  Capitol, 
Harrisburg,  PA  17120 

Honorable  Christine  Whitman,  State 
HousH.  Trentnii.  Nj  08625 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
its  surrounding  communities. 
FOR  FURTHER  INFORMATION.  CONTACT: 
Superintendent.  Delaware  Water  Gap 
Natiuridl  Recreation  Area,  Bushkill,  PA 
18324, 570-588-2418. 

William  G.  Laitner. 

Superintendent. 

[FR  Doc.  00-17430  Filed  7-10-00;  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTME^fr  OF  THE  INTERIOR 

National  Park  Service 

National  Park  Of  American  Samoa 
Federal  Advisory  Commission:  Notice 
of  Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  National  Park  of 
American  Samoa  Federal  Advisory 
Commission  will  be  held  from  10  a.m. 
to  4  p.m.,  Monday,  July  31,  2000,  at  the 
Afono  village  malae,  Afono,  American 
Samoa. 

The  agenda  for  the  meeting  will 
include: 

Welcome  and  introductions 
Review  and  approval  of  bylaws 
Superintendents  report  and  discussion 
National  Geographic  Article  on  Park 
Discussion  of  park  related  tourism 
Other  Board  issues 
Public  comments 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  provided  for  public 
comments  prior  to  closing  the  meeting. 


The  meeting  will  be  recorded  for 
dociunentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after  they 
have  been  approved  by  the  full 
Advisory  Commission.  For  copies  of  the 
minutes,  contact  the  National  Park  of 
American  Samoa  Superintendent  at  Oil 
(684) 633-7082. 

Dated:  June  25,  2000. 

Charles  Cranfield, 

Superintendent  National  Park  of  American 
Samoa. 

[FR  Doc.  00-17428  Filed  7-10-00;  8:45  am) 

BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  July  13,  2000  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436,  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-309-A-B  and 
731-TA-528  (Review)  (Magnesium  from 
Canada) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
tremsmit  its  determination  to  the 
Secretary  of  Commerce  on  July  25, 
2000.) 

5.  Inv.  Nos.  731-TA-846,  848,  and 
849  (Final)  (Seamless  Carbon  and  Alloy 
Steel  Standard,  Line,  and  Pressure  Pipe 
and  Tube  from  the  Czech  Republic, 
Mexico,  and  Romania) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  August 
2,  2000.) 

6.  Inv.  Nos.  701-TA-401  and  731- 
TA-854  (FinalKStructural  Steel  Beams 
from  Korea) — briefing  and  vote.  (The 
Commission  is  ciuxently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  August  7, 
2000.) 

7.  Outstanding  action  jackets: 
1.)  Document  No.  (E)GC-00-004: 

Administrative  matters. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  July  6,  2000. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-17600  Filed  7-7-00;  12:53  pm] 

BtLUNG  CODE  7020-02-P 


DEPAR  fMENT  OF  JUSTICE 

Notice  of  Lodging  o*  Arriena"''"'ent  To 
Consent  Decree  Unaer  t*ie 
Compfehensive  Environmental 
Response  ComDensation  and  Liabiltty 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  26,  2000,  a  proposed 
Amendment  No.  1  to  the  Consent 
Decree  ("Consent  Decree  Amendment") 
in  United  States  v.  ASARCO 
Incorporated,  Civil  Action  No.  C91- 
5528B  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington. 

In  the  original  Consent  Decree  in  this 
action,  the  United  States  settled  claims 
against  ASARCO  Inc.  ("Asarco")  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  ("CERCLA")  for  reimbursement  of 
response  costs  and  implementation  of 
remedial  actions  in  coimection  with  the 
Asraco  Tacoma  Smelter,  an  operable 
unit  of  the  Commencement  Bay 
Nearshore/Tideflats  Superfund  Site 
("CB  N/T  Site")  in  Ruston  and  Tacoma, 
Washington.  Since  entry  of  the  Consent 
Decree,  Asarco  has  been  implementing 
the  remedial  action  selected  by  EPA  for 
the  Asarco  Tacoma  Smelter. 
Amendment  No.  1  adds  liunp  sum 
stipulated  penalties  to  be  incurred  by 
Asarco  if  it  fails  to  meet  certain  revised 
deadlines  for  performing  remedial 
actions  at  the  Asarco  Tacoma  Smelter 
and  with  respect  to  sediments  in 
Commencement  Bay  adjacent  to  the 
Smelter.  The  new  stipulated  penalties 
relate  to  revised  deadlines  by  which 
Asarco  must  perform  certain  remedial 
actions  at  and  near  the  Asarco  Tacoma 
Smelter  that  were  negotiated  by  EPA 
and  Asarco  and  set  forth  in  a 
Modification  Agreement  attached  to  the 
Consent  Decree  Amendment  as 
Appendix  A.  In  addition  to  delaying  the 
schedule  for  Asarco's  implementation  of 
certain  response  actions  at  the  Smelter, 
the  Modification  Agreement  also  allows 
for  Asarco  to  reimburse  response  costs 
already  incurred  by  EPA  but  not  yet 
paid  in  three  installmentS^n  2001,  2002, 
and  2003,  with  interest  accruing  on  the 
unpai(t  balance,  the  Modification 
Agreement  also  modifies  requirements 
under  the  Consent  Decree  in  United 
States  v.  ASARCO  Inc.,  Civil  Action  No. 
C94-5714  (WD.  Wash.),  relating  to  the 
remediation  of  the  Ruston/North 
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Tacoma  Study  Area  by  similarly 
delaying  reimbursement  of  EPA's 
response  costs  with  respect  to  that 
Decree,  but  requiring  that  Asarco 
increase  the  number  of  yards  in  Ruston 
and  North  Tacoma  that  it  performs 
remedial  actions  on  each  year.  The 
Modification  Agreement  also  requires 
Asarco  to  treat  discharges  from  the 
Edwards  and  City  stormwater  outfalls 
into  Commencement  Bay  and  to  dispose 
of  marine  sediments  dredged  from  the 
marina  adjacent  to  the  Smelter  under 
the  Smelter  site-wide  cap  if  EPA  selects 
such  dredging  and  disposal  in  its 
Record  of  Decision  for  remediation  of 
Asarco  off-shore  sediments. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree 
Amendment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  ASARCO  Inc.,  D.J.  Ref.  No.  90- 
11-2-698  A. 

The  Consent  Decree  Amendment  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  601  Union  Street,  Suite 
5100,  Seattle  98101-3903,  and  at  U.S. 
EPA  Region  10, 1200  Sixth  Avenue, 
Seattle,  WA  98101.  A  copy  of  the 
Consent  Decree  Amendment  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

loei  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-17396  Filed  7-10-00;  8:45  am] 

SILLING  CODE  4510-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree;  Corrected  Notice 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Dyer,  Civil  Action  No. 
00CV11013  (D.  Mass.),  was  lodged  vrith 
the  United  States  District  Court  for  the 
District  of  Massachusetts  on  May  23, 
2000.  This  notice  corrects  an 
inadvertent  error  in  the  notice 
published  on  June  9,  2000  at  65  FR 
36716.  That  Notice  omitted  the  phrase, 
"three  thousand  dollars  ($3,000)  at  the 
three  year  anniversary  of  the  date  of 


entry."  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Bruce  S.  Dyer  and 
the  Holly  Farms  Nominee  Trust, 
pursuant  to  section  301(a)  of  the  Clean 
Water  Act,  33  U.S.C.  1311(a),  to  obtain 
injunctive  relief  from,  and  impose  civil 
penalties  against  the  Defendants  for  the 
discharge  of  pollutants  into  the  waters 
of  the  United  States  at  portions  of  an 
approximately  107  acre  parcel  of  land 
located  at  36  Holly  Lane  in  Bridgewater, 
Massachusetts  where  a  cranberry  farm 
now  exists. 

The  proposed  Consent  Decree 
prohibits  lihe  discharge  of  pollutants 
into  waters  of  the  United  States  without 
authorization  by  the  United  States 
Department  of  the  Army  Corps  of 
Engineers  and  requires  Defendants,  at 
their  omoi  expense  and  at  the  direction 
of  EPA,  to  restore  and/or  mitigate  the 
damages  caused  by  their  unlawful 
activities.  This  proposed  Consent 
Decree  further  requires  Defendants  to 
pay  civil  penalties  to  the  United  States 
as  follows:  two  thousand  dollars 
($2,000)  within  thirty  (30)  days  of  the 
date  of  entry  of  this  Consent  Decree; 
three  thousand  dollars  ($3,000)  at  the 
one  year  anniversary  of  the  date  of 
entry;  three  thousand  dollars  ($3,000)  at 
the  two  year  anniversary  of  the  date  of 
entry;  three,  thousand  dollars  ($3,000)  at 
the  three  year  anniversary  of  the  date  of 
entry;  and  four  thousand  dollars 
($4,000)  at  the  four  year  anniversary  of 
the  date  of  entry. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
corrected  notice.  Please  address 
comments  to  Jon  M.  Lipshultz, 
Environment  and  Natiu-al  Resources 
Division,  Environmental  Defense 
Section,  U.S.  Department  of  Justice,  P.O. 
Box  23986,  Washington,  DC  20026-3986 
and  refer  to  United  States  v.  Dyer,  DJ 
#90-5-1-1-05400/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Massachusetts,  2300jUnited  States 
Courthouse,  One  Courthouse  Way, 
Boston,  MA  02210-3002. 

Letitia  J.  Grishaw, 

Chief  Environmental  Defense  Section 
Environment  &■  Natural  Resources  Division. 
(FR  Doc.  00-17397  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  H.K.  Porter  Company,  Inc.,  et 
al,  Civil  Action  No.  96-579  (W.D.  Pa.) 
was  lodged  on  June  26,  2000,  with  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The 
consent  decree  resolves  the  claims  of 
the  United  States  against  the  remaining 
defendants,  Thomas  R.  Allen,  Jr., 
Morton  J.  Greene,  Anne  S.  Greene,  Carol 
M.  Allen,  and  Economy  Industrial 
Properties  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9607(a),  for  reimbursement  of  response 
costs  incurred  by  the  U.S. 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the 
Bollinger  Superfund  Site  in  Ambridge, 
Pennsylvania.  The  consent  decree  also 
resolves  the  claims  of  the  United  States 
for  penalties  under  Section  104(e)  of 
CERCLA,  42  U.S.C.  9604(e),  against 
Thomas  R.  Allen,  Jr.  and  Morton  J. 
Greene,  for  their  failure  to  respond 
adequately  to  EPA  information  requests. 
The  consent  decree  obligates  the 
Settling  Defendants  to  pay  a  total  of 
$450,000  to  settle  this  action;  $400,000 
is  in  reimbursement  of  EPA's 
outstanding  (unreimbursed)  past  costs 
incurred  through  June  26,  2000  (date  of 
lodging),  which  total  approximately 
$1.8  million,  and  $50,000  is  in  payment 
of  penalties  for  Thomas  R.  Allen's  and 
Morton  J.  Greene's  failure  to  respond  to 
EPA's  Section  104(e)  information 
requests.  The  settlement  amount  is 
based  on  Settling  Defendants'  limited 
financial  resources  and  ability  to  pay. 
The  Settling  Defendants  remain 
potentially  liable  for  any  response  costs 
that  may  be  incurred  after  the  date  uf 
lodeing. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  H.K.  Porter  Company,  Inc.,  et  al.,  DOJ 
Ref.  #90-1 1-2-738C. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Gulf  Tower.  7th 
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Avenue  &  Grant  Street,  Pittsburgh. 
Pennsylvania  15219,  and  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  1650  Arch  Street,  Philadelphia, 
PA.  A  copy  of  the  consent  decree  may 
also  be  obtained  by  mail  from  the  U.S. 
Department  of  Justice  Consent  Decree 
Library',  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.75  (25  cents 
per  page  reproduction  cost),  payable  to 
the  Consent  Decree  Library. 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environmental  &■  Natural  Resources  Division. 
fFR  Dnr  nO-17395  Filed  7-10-00;  8:45  am] 

BILi-ING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  ATM  Forum 

Notice  is  hereby  given  that,  on  April 
7,  2000,  pursuant' to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  ATM  Forum  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  TRW  Space  and 
Electronics  Group.  Redondo  Beach,  CA; 
Astrolink,  Bethesda,  CA;  Avail 
Networks,  Inc.,  Ann  Arbor,  MI;  Basis 
Communications  Corporation,  Fremont, 
CA;  Bay  Microsystems,  Inc.,  Santa  Clara, 
CA;  Catamaran  Communications, 
Miliptas,  CA;  CyberPath  Inc., 
Piscataway,  NJ;  General  Bandvridth, 
Austin,  TX;  Ishoni  Networks,  Santa 
Clara.  CA;  Optical  Solutions,  Plymouth, 
MN;  Tachion  Networks,  Eatontown,  NJ; 
TeraGlobal  Communications  Corp.,  San 
Diego,  CA;  TERAYON  Communication 
Systems,  Tel-Aviv.  Israel;  and  Trendium 
Inc..  Ft.  Lauderdale,  FL  have  been 
added  as  parties  to  this  venture.  The 
following  members  have  changed  their 
names:  Future  Software  Private  Ltd.  to 
Future  Communications  Software,  San 
Jose,  CA;  and  RADWIZ  Ltd.  to 
TERAYON  Communication  Systems, 
Tel-Aviv,  Israel. 

The  following  principal  members 
have  downgraded  to  auditing  members: 
KDD,  Tokyo,  Japan;  Panduit 
Corporation,  Tinley  Park,  IL;  Philips 


Research  Labs,  Aachen,  Germany, 
Scientific  Research  Corp.,  Atlanta,  GA; 
and  Sumitomo  Electric  USA,  Inc.,  Santa 
Clara,  CA.  The  following  auditing 
members  have  upgraded  to  principal 
members:  GlobeSpan,  Woodbridge,  NJ; 
GTE  Laboratories,  Inc.,  Waltham,  MA; 
Premisys  Communications,  Fremont, 
CA;  and  Zhone  Technologies,  Inc., 
Fremont,  CA.  Also,  Adaptive  Broadband 
Corporation,  Sunnyvale,  CA;  AMCC, 
San  Diego,  CA;  Ascom,  Bern, 
Switzerland;  Boeing  Company,  Seattle, 
WA;  Booz  Allen  &  Hamilton,  McLean, 
VA;  Cerent  Corporation,  Petaluma,  CA; 
CYLINK  Corp.,  Sunnyvale,  CA;  ETRI, 
Taejeon,  South  Korea;  Hewlett-Packard, 
Sunnyvale,  CA;  IBM,  Research  Triangle 
Park,  NC;  Inrange  Technologies 
Corporation,  Mount  Laurel,  NJ; 
INTRACOM  S.A.,  Peania,  Greece;  Italtel, 
Settimo  Milanese,  Italy,  Korea  Telecom, 
Seoul,  South  Korea;  Litton  Network 
Access  Systems,  Roanoke,  VA;  Madge 
Networks  Inc.,  Wexham,  United 
Kingdom;  Maker  Communication,  Inc., 
Westborough,  MA;  Matra  Marconi 
Space,  Toulouse,  France;  Microsoft 
Corporation,  Redmond,  WA;  Mitsubishi 
Rayon  Co.  Ltd.,  Tayohash  Aichi,  Japan; 
National  Communications  System, 
Arlington,  VA;  Nokia  Corp.,  Helsinki, 
Finland;  Novanet  Semiconductor, 
Raanana.  Israel;  Olicom  A/S,  Lyngby, 
Denmark;  Pulse  Communications,  Inc., 
Hemdon,  VA;  Qwest  Conununications, 
Arlington,  VA;  SALIX  Technologies, 
Inc.,  Rockville,  MD;  SITA,  Valbonne, 
France;  StorageTek,  Brookljni  Park,  MN; 
StratumOne,  Santa  Clara,  CA;  Tekelec, 
Inc.,  Calabasas,  CA;  Telecom  Italia, 
Rome,  Italy,  Williams  Communications, 
Tulsa,  OK;  2Wire,  Inc.,  Milpitas,  CA; 
and  Sonoma  Systems,  Marina  Del  Rey, 
CA  have  been  dropped  as  parties  to  tlxis 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  ATM 
Forum  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  19,  1993,  The  ATM  Forum 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  2,  1993  (58  FR 
31415). 

The  last  notification  was  filed  with 
the  Department  on  January  10,  2000.  A 


notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  00-17399  Filed  7-10-00;  8:45  am) 

B<LUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  ?c  'fie  National 
Cooperative  Research  ana  Production 
Act  of  1993- -Enterprise  Computer 
Telephony  Fof-urr 

Notice  is  hereby  given  that,  on 
January  6,  2000,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  Enterprise 
Computer  Telephony  Fonun  ("ECTF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  StarBridge  Technologies, 
Inc.,  Marlborough,  MA,  has  been  added 
as  a  Principal  Member. 

No  other  cheinges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  the  ECTF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  February  20,  1996,  ECTF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  13,  1996  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  October  21,  1999.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  00-17405  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  441 0-11 -M 


DEPARTMENTT  OF  JUSTICE 

Antitrust  Divisior 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Hart  Communication 
Foundation  ("HCF") 

Notice  is  hereby  given  that,  on 
November  3, 1998,  pursuant  to  Section 
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6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Hart 
Communication  Foundation  ("HCF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Action  Instruments,  Inc., 
San  Diego,  CA;  Amdell  Ltd.,  Thebarton, 
Australia;  Burkert  Gmbh  &  Company 
KG,  Ingelfingen,  Germany,  Camille 
Bauer  AG,  Wohlen,  Switzerland; 
CEGELEC-BPT,  Camart,  Cedex.  France; 
DANFOSS  A/S,  Nordborg,  Denmark; 
Direct  Measurement  Corp.,  Longmont, 
CO;  Druck  Ltd.,  Groby,  Leicester,  United 
Kingdom;  Dynisco  Instruments,  Sharon, 
MA;  Eicon  Instruments,  Norcross,  GA; 
EMCO  Flowmeters,  Longmont,  CO; 
Fluke  Electronics  Corporation,  Everett, 
WA;  GLI  International  Inc.,  Milwaukee, 
\VI;  Huakong  Technology  Co.;  Ltd., 
Beijing,  China;  Jordan  Controls,  Inc., 
Milwaukee,  Wl;  Klay  Instruments  B.  V., 
Dwingeloo,  The  Netherlands;  LABOM 
Mess-und  Regeltechnick  GmbH,  Hude, 
Germany,  M-System  Co.,  Ltd., 
Yokohama,  Japan;  Paper  Machine 
Components,  Inc.  (PMC),  Danbury,  CT; 
Rochester  Instrument  Systems,  Inc., 
Rochester,  NY;  Sparling  Instruments, 
Inc.,  El  Monte.  CA;  Spriano  S.p.A., 
Vimodrone,  Italy,  Tokyo  Keiso 
Company,  Ltd.,  Tokyo,  Japan;  TROLEX 
Limited,  Stockport,  Cheshire,  United 
Kingdom;  TURBO-Werk  Messtechnik 
GmbH,  Koln,  Germany,  U.S.  Electrical 
Motors,  St.  Louis,  MO;  Val  Controls  A/ 
S,  Esbjerg.  Denmark;  VALCOM  S.r.l., 
Milan,  Italy.  VorTek  Instruments,  LLC, 
Longmont,  CO;  W.  Borst,  Fachingen, 
Germany  WIKA  Alexander  Wiegand 
GmbH,  Klingenberg.  Germany, 
Worcester  Controls  Corporation, 
Marlboro,  MA;  Yokogawa  Europe  B.V., 
Amersfoort,  The  Netherlands;  and 
Zaklady  Automatyki  Przemyslowej  S.A., 
Ostrow  Wielkopolski,  Poland  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Hart 
Communication  Foundation  ("HCF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  March  17, 1994,  Hart 
Communication  Foundation  ("HCF") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 


Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  5,  1994  (59  FR 
23234). 

The  last  notification  was  filed  with 
the  Department  on  December  8,  1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  3,  1997  (62  FR  15939). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  00-17400  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Artitrus?  DsviSfOP 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  ot  1993     Portland  Cement 
Association  !    PCA   ) 

Notice  IS  hereby  given  that,  on 
February  14,  2000,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Florida  Rock  Industries, 
Inc.,  Jacksonville,  FL;  Continental 
Florida  Materials,  Inc.,  Fort  Lauderdale, 
FL;  Norval,  Inc.,  Brooklyn,  NY;  and 
River  Consulting,  Inc.,  Columbus,  OH 
have  been  added  as  parties  to  this 
venture.  Also,  Lone  Star  Northwest, 
Seattle,  WA  has  changed  its  name  to 
Glacier  Northwest,  Inc.,  Seattle,  WA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Portland 
Cement  Association  ("PCA")  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  Portland  Cement 
Association  ("PCA")  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5,  1985  (50  FR  67591). 

The  last  notification  was  filed  with 
the  Department  on  October  25,  1999.  A 


notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  00-17406  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Rotorcraft  Technology 
Association,  Inc.  ("RITA") 

Notice  is  hereby  given  that,  on 
November  24,  1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Rotorcraft  Technology  Association,  Inc. 
("RITA")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Arizona  State  University, 
Tempe,  AZ;  Ohio  Aerospace  Institute, 
Cleveland,  OH;  University  of  California, 
Los  Angeles,  CA;  University  of  Texas  at 
Arlington,  Arlington,  TX;  and  West 
Virginia  University,  Morgantown,  WV 
have  been  added  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Rotorcraft 
Technology  Association,  Inc.  ("RITA") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  September  28, 1995,  Rotorcraft 
Technology  Association,  Inc.  ("RITA") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  of  April  3,  1996  (61  FR 
14817). 

The  last  notification  was  filed  with 
the  De{fertment  on  January  7.  1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  19,  1999  (64  FR  13605). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  00-17398  Filed  7-10-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Secure  Digital  Music 
Initiative 

Notice  is  hereby  given  that,  on 
December  29,  1  999,  pursuant  to  Section 
(6a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Secure  Digital  Music  Initiative  has  filed 
wfritten  notifications  simultaneously 
■with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
ZipLabs  Pte  Ltd,  Singapore  Science  Park 
II,  Singapore;  Rowe  International,  Grand 
Rapids,  MI;  Oak  Technology,  Inc., 
Sunnyvale,  CA;  Guillemot  Corp.,  SA, 
Carentoir,  France;  Media  Tag  Limited, 
Hayes,  Middlesex,  United  Kingdom; 
MHS  SA,  Nantes,  Cedex  3,  Fmnce; 
Mitsubishi  Electric  Corporation,  Hyogo, 
Japan;  Be,  Incorporated,  Menlo  Park, 
CA;  Portland  Software,  Inc.,  Portland, 
OR;  Music.co.jp,  Inc.,  Tokyo,  Japan; 
EMDES  Systems  Company  Limited, 
Tokyo,  Japan;  Ericsson  Mobile 
Communications,  Stockholm,  Sweden; 
Qpass,  Seattle,  WA;  Funai  Corporation, 
Teterboro,  NJ;  and  ARM  Limited, 
Cambridge,  United  Kingdom  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Secm-e  Digital 
Music  Initiative  intends  to  file 
additional  wrritten  notification 
disclosing  all  changes  in  membership. 

On  June  28,  1999,  Secure  Digital 
Music  Initiative  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
.\ct  on  December  2,  1999  (64  FR  67591). 

The  last  notification  was  filed  with 
the  Department  on  October  4,  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  nnc-  nn-1  7402  Filed  7-10-00;  8:45  am] 

BILLING  CODE  •t410-11-*l 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Pi-oaucuon 
Act  ot  1993— Southwest  Research 
Institute  Fuel  Filtration  Cooperative 
R&D  Program— Phase  ili 

In  Notice  document  99-13296 
appearing  on  page  28521  in  the  issue  of 
Wednesday,  May  26,  1999,  in  the  third 
column,  after  the  thirtieth  line  of  the 
first  paragraph,  the  following  paragraph 
should  be  added:  "Membership  in  the 
program  remains  open,  and  SwRI 
intends  to  file  additional  wrritten 
notifications  disclosing  all  changes  in 
the  membership  or  planned  activities." 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  00-17401  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4410-1 1-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Productior 
Act  of  1993 — Southwest  Research 
Institute  (  ■SwRI"):  Advanced 
Reciprocating  Engine  Systems 
(ARES") 

In  Notice  document  00-3961 
appearing  on  page  8445  in  the  issue  of 
Friday,  February  18,  2000,  make  the 
foUovdng  corrections: 

In  the  second  column,  heading  of 
Notice,  fifth  line,  "Reciprocal"  should 
read  "Reciprocating";  in  the  third 
column,  first  paragraph,  second  line, 
"Reciprocal"  should  read 
"Reciprocating";  in  the  third  column, 
second  paragraph,  seventh  line, 
"Reciprocal"  should  read 
"Reciprocating";  in  the  third  column, 
third  paragraph,  third  line,  "Reciprocal" 
should  read  "Reciprocating". 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  00-17403  Filed  7-10-00;  8:45  am] 

BILLING  CODE  441 0-11 -M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 

Act  of  1993— Southwest  Research 
Institute  ("SwRI"):  Joint  Industry 
Program — Development  of  an 

Instrument  *or  Corrosion  Detection  in 

Insuiaied  Pipes  Using  a 
'.^agne!os!'icVi  e  Sensor 

In  Notice  document  99-21560 
appearing  on  page  45279  in  the  Federal 
Register  issue  of  Thursday,  August  19. 
1999,  make  the  following  correction: 

In  the  second  column,  heading  of 
Notice,  third  line,  "Southwest  Research 
Institute  ("SwRI"):"  should  be  added 
before  "Joint  Industry  Program". 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  00-17404  Filed  7-10-00:  8:45  am) 

BILUNG  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

A-.iit^.jst  Division 

Notice  Pursuant  !c  '*-e  Navonal 
Cooperative  Researcr  and  P'c<duction 

Act  o*  "leg.'J— V'Si  AUiance 

I\otice  IS  hereby  givon  that,  on 
October  8,  1999,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  VSI  Alliance 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  pljiintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  O-In  Design  Automation, 
Inc.,  San  Jose,  CA;  Arasan  Chip 
Systems,  San  Jose,  CA;  Axys  Design 
Automation,  Inc.,  Irvine,  CA;  Guy  Bois, 
Montreal,  Quebec,  Canada; 
Communications  Enabling 
Technologies,  Irvine,  CA;  Desideratxun 
Company,  Moscow,  Russia;  Enabling 
Technology,  Inc.,  Sunnyvale,  CA;  David 
Greenstein,  Cupertino,  CA;  In-Chip 
Systems,  Inc.,  Suimyvale,  CA;  Industrial 
Technology  Research  Institute,  Taiwan; 
Institute  of  System  Level  Integration, 
Livingston,  United  Kingdom;  LEDA 
Systems,  Inc.,  Piano,  TX;  Minoru 
Hasegawa,  Tokyo,  Japan;  Mixel,  Inc., 
San  Jose,  CA;  PIXIM,  Moimtain  View, 
CA;  Q  Systems,  Inc.,  Feasterville,  PA; 
RealChip,  Siumyvale,  CA;  Synplidty, 
Inc.,  Sunnyvale,  CA;  Teradyne,  Inc., 
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Agoura  Hills.  CA;  and  X-VEIN,  Inc., 
Tokyo,  Japan  have  been  added  as  parties 
to  this  venture.  Also,  AMS  Group 
International,  Unterpremstatten, 
Austria;  Chronology  Corp.,  Redmond, 
WA;  DSP  Group,  Herzlia,  Israel;  Henry 
Davis  Consulting,  Inc.,  Soquel,  CA; 
IDEC-IC  Design  Education  Center, 
Taejon,  South  Korea;  Integrated 
Intellectual  Property,  Inc.,  Santa  Clara, 
CA;  LightSpeed  Semiconductor  Corp., 
Sunnyvale,  CA;  Packet  Engines,  Inc., 
Spokane,  WA;  Richard  Watts 
Associated,  Ltd.,  Bedfordshire,  United 
Kingdom;  Scientific  &  Engineering 
Software,  Inc.,  Austin,  TX;  Technical 
Data  Freeway,  Inc.,  Concord,  MA; 
Trimble  Navigation  Limited,  Sunnyvale, 
CA  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29,  1996,  VSI  Alliance 
filed  its  original  notification  piu-suant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  July  14, 1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  2,  1999  (64  FR  67592). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  00-17407  Filed  7-10-00;  8:45  am) 

BtLUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1287] 

Program  Announcements  for  OJJDP's 
Fiscal  Year  2000  Gang-Free  Schools 
and  Communities  initiative 

agency:  Office  of  Justice  Programs, 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention  (OJJDP), 

Justice. 

ACTION:  Notice  of  solicitations. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
requesting  applications  for  two  new 
programs  to  address  the  youth  gang 
problem  and  one  new  evaluation 
program  under  its  Fiscal  Year  2000 


Gang-Free  Schools  and  Communities 
Initiative.  This  initiative  represents  a 
collaboration  between  the  U.S. 
Department  of  Justice  and  the  U.S. 
Departments  of  Education,  Health  and 
Human  Services,  Labor,  and  Treasury. 
The  two  new  programs  are  the  Gang- 
Free  Communities  Program  and  the 
Comprehensive  Gang  Model:  An 
Enhanced  School/Community  Approach 
to  Reducing  Youth  Gang  Crime  Program. 
An  evaluation  of  the  second  program. 
An  Enhanced  School/Community 
Approach,  will  also  be  competitively 
awarded. 

DATES:  Applications  for  two  of  the  three 
programs  (the  Gang-Free  Communities 
Program  and  the  National  Evaluation  of 
the  Comprehensive  Gang  Model:  An 
Enhanced  School/Community  Approach 
to  Reducing  Youth  Gang  Crime)  are  due 
by  5  p.m.  ET  on  Friday,  September  1, 
2000.  The  due  date  for  applications  for 
the  Comprehensive  Gang  Model:  An 
Enhanced  School/Community  Approach 
to  Reducing  Youth  Gang  Crime  is  5  p.m. 
ET  on  Friday,  September  15,  2000. 

ADDRESSES:  All  application  packages 
should  be  mailed  or  delivered  to  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  c/o  Juvenile 
Justice  Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  301-519-5535.  Faxed  or  e- 
mailed  applications  will  not  be 
accepted.  Interested  applicants  can 
obtain  the  three  program 
announcements  (which  are  contained  in 
one  document)  and  the  OJJDP 
Application  Kit  from  the  Juvenile  Justice 
Clearinghouse  at  800-638-8736.  The 
program  announcements  are  also 
available  on  OJJDP's  Web  site  at 
www.ojjdp.ncjrs.ogr  (click  on  "Grants  & 
Funding"  for  the  program 
announcements).  The  Application  Kit  is 
available  online  at  wrww.ojjdp.ncjrs.org/ 
grants/about.html#kit.  (See  the 
"Format"  section  in  each  program 
announcement  for  instructions  on 
application  standards.) 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Burch,  Gang  Programs  Coordinator, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  202-307-5914, 
or  (for  the  National  Evaluation  of 
OJJDP's  Comprehensive  Gang  Model: 
An  Enhanced  School/Commimity 
Approach  to  Reducing  Youth  Gang 
Crime)  Phelan  Wyrick,  Program 
Manager,  Research  and  Policy 
Development  Division,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  at  202-353-9254.  (These  are 
not  toll-free  nvunbers.] 

SUPPLEMENTARY  INFORMATION: 


Authority  This  action  is  authorized  under 
Title  II,  Part  D,  of  the  )uvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (42  U.S.C.  5601  et  seq.]. 

Background 

In  1998,  more  than  4,000  urban, 
suburban,  and  rural  communities  in  the 
United  States  were  experiencing  youth 
gang  problems.  More  than  30,000  youth 
gangs  and  800,000  youth  gang  members 
were  reported  in  the  most  recent 
systematic,  annual  nationwide  survey  of 
law  enforcement  agencies  conducted  by 
OJJDP's  National  Youth  Gang  Center. 

Research  findings  firom  OJJIDP  and  the 
National  Institute  of  Justice  (NIJ)  suggest 
that  youth  gangs  continue  to  present  a 
serious  threat  to  public  safety,  despite 
the  recent  downtiim  in  juvenile  crime. 
OJJDP's  Progreun  of  Research  on  the 
Causes  and  Correlates  of  Delinquency 
found  that  youth  who  are  involved  in 
youth  gangs  commit  three  to  seven 
times  as  many  delinquent  and  criminal 
offenses  as  youth  who  are  not  gang 
involved.  The  studies  found  this  trend 
holds  true  even  when  comparing  gang 
youth  to  nongEmg  youth  who  were 
delinquents.  Involvement  with  the 
juvenile  and  criminal  justice  systems  is 
usually  not  a  new  experience  for  youth 
who  join  gangs.  Many  of  these  youth  not 
only  have  come  into  previous  contact 
with  the  justice  system,  but  in  many 
cases  have  also  been  involved  in  or  in 
need  of  child  protective,  mental  health, 
and  other  services.  These  youth  are 
known  to  experience  significant  risk 
factors  in  numerous  domains  and  pose 
a  threat  not  only  to  their  own  safety,  but 
to  the  safety  of  their  families  and  their 
communities  as  well. 

The  threat  of  gang  crime  and  violence 
is  not  limited  to  the  streets.  According 
to  the  1998  National  Youth  Gang 
Survey,  40  percent  of  youth  gang 
members  in  the  United  States  are 
estimated  to  be  under  age  17. 
Presumably,  most  of  these  youth  are  still 
in  school.  'The  percentage  of  public 
school  students  who  reported  that  gangs 
were  present  in  their  schools  nearly 
doubled  fi-om  17  percent  in  1989  to  31 
percent  in  1995,  according  to  the  U.S. 
Departments  of  Education  and  Justice. 
Thus,  youth  gang  activity  is  also  a  threat 
to  the  very  place  sometimes  assumed  to 
be  free  from  safety  threats:  the 
classrooms.  These  issues  present  a 
continuing  need  for  communities  to 
seek  progressive  and  promising 
approaches  to  address  the  problem. 

'The  purpose  of  the  Gang-Free 
Communities  Program  is  to  provide  up 
to  12  communities  an  opportunity  to 
implement  the  OJJDP  Comprehensive 
Gang  Model  as  a  way  of  addressing  its 
local  youth  gang  problem.  The  purpose 
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of  the  second  program,  which  is  jointly 
sponsored  by  the  U.S.  Department  of 
Education's  Office  of  Safe  and  Drug  Free 
Schools,  and  the  U.S.  Department  of 
Health  and  Human  Services'  Center  for 
Mental  Health  Services,  is  to  provide  up 
to  four  communities  an  opportunity  to 
assist  in  developing  and  implementing 
the  OJJDP  Comprehensive  Gang  Model 
and  enhancing  the  Model's  school 
component.  The  evaluation  effort  will 
focus  on  the  latter  program  in  order  to 
measure  its  success.  Under  each 
program,  the  initial  funding  year  will 
consist  of  a  planning  and  assessment 
process  to  better  identify  the  youth  gang 
problem  locally  and  to  better  develop  a 
plan  for  addressing  the  problem(s)  using 
the  OJJDP  Model. 

Dated:  June  27,  2000. 
John  I.  Wilson, 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

[FR  Doc.  00-16712  Filed  7-10-00;  8:45  am] 

BILLING  CODE  44ia-18-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION"  Notice  of  availability  of 
proposed  records  schedides;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 


records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
The  agencies  identified  in  this  notice 
have  submitted  schedules  pursuant  to 
NARA  Bulletin  99-04  to  obtain  separate 
disposition  authority  for  the  electronic 
copies  associated  with  program  records 
and  administrative  records  not  covered 
by  the  General  Records  Schedules. 
NARA  invites  public  comments  on  such 
records  schedules,  as  required  by  44 
U.S.C.  3303a(a).  To  facilitate  review  of 
these  schedules,  their  availability  for 
comment  is  euinoimced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  August 
25,  2000.  On  request,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  SUPPLEMENTARY 
INFORMATION  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies.  These  matericds  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road,  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  wJttich 
appeeu^s  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  and/or  copies  of  previously 


approved  schedules  or  manuals  should 
so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Govemment-wride. 

On  March  25,  1999,  the  Archivist 
issued  NARA  Bulletin  99-04,  which 
told  agencies  what  they  must  do  to 
schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previously  scheduled 
under  GRS  20,  Items  13  and  14.  On 
December  27, 1999,  the  Archivist  issued 
NARA  Bulletin  2000-02,  which 
suspended  Bulletin  99-04  pending 
NARA's  completion  in  FY  2001  of  an 
overall  review  of  scheduling  and 
appraisal.  On  completion  of  this  review, 
which  will  address  all  records, 
including  electronic  copies,  NARA  will 
determine  whether  Bulletin  99-04 
should  be  revised  or  replaced  with  an 
alternative  scheduling  procedure. 
However,  NARA  will  accept  and 
process  schedules  for  electronic  copies 
prepared  in  accordance  with  Bulletin 
99-04  that  are  submitted  after  December 
27,  1999,  as  well  as  schedules  that  were 
submitted  prior  to  this  date. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records. 
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agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14.  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority:  the  organizational 
unit(s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
vdde  applicability  in  the  case  nf 
schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency:  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items:  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction):  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Government  Printing  Office  or 
has  been  posted  to  a  pubhcly  available 
Web  site,  this  too  is  noted.  Further 
information  about  the  disposition 
process  is  available  on  request. 

Schedules  Pending 

1.  Department  of  Labor,  Employment 
Standards  Administration  (N9-448-00- 

1,  6  items,  6  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  accumulated  by  the 
Office  of  the  Assistant  Secretary  for 
Employment  Standards.  Included  are 
electronic  copies  associated  with  such 
records  as  correspondence  files,  files  on 
committees  and  meetings,  speeches,  and 
documents  relating  to  congressional 
hearings.  This  schedule  follows  Model  1 
as  described  in  the  SUPPLEMEhfTARY 
INFORMATION  section  of  this  notice. 
Recordkeeping  copies  of  these  files  are 
included  in  Disposition  Job  Nl-448-90- 
1. 

2.  Department  of  Labor,  Employment 
Standards  Administration  (N9-448-00- 

2,  36  items.  36  temporary  items. 


Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  acciunulated  by  the 
agency's  Office  of  Management. 
Administration  and  Planning.  Included 
are  electronic  copies  associated  with 
such  records  as  records  disposition  files, 
agency  forms,  training  plans,  research 
materials,  GAO  reports,  inventories  of 
automated  systems  equipment, 
employee  grievance  case  files,  issue 
papers,  management  improvement 
studies,  information  releases,  long  range 
strategy  papers,  analyses  of  legislation, 
and  briefing  books.  This  schedule 
follows  Model  1  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
Jobs  NCl-448-76-1.  NCl-448-77-1, 
NCl-448-82-1,  Nl-448-92-1.  Nl-448- 
97-1,  and  Nl-448-98-1. 

3.  Department  of  Labor,  Employment 
Standards  Administration  (N9-448-00- 
3,  31  items.  31  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  acciunulated  by  the 
agency's  Office  of  Federal  Contract 
Compliance  Programs.  Included  are 
electronic  copies  associated  with  such 
records  as  public  comments  on 
proposed  policies,  directives,  speeches, 
records  management  files,  forms, 
affirmative  action  plans,  training  files, 
quarterly  and  annual  reports,  quality 
control  audits,  legal  opinions.  Freedom 
of  Information  Act  and  Privacy  Act 
requests,  and  publications.  This 
schedule  follows  Model  1  as  described 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  Jobs  NCl-1 74-76,  Nl-448- 
90-2,  and  Nl-^48-93-1. 

4.  Department  of  Labor,  Employment 
Standards  Administration  (N9-1 55-00- 
1.  33  items.  33  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  accumulated  by  the 
agency's  Wage  and  Hour  Division. 
Included  are  electronic  copies 
associated  with  such  records  as 
contracts,  subject  files,  reports  and 
studies,  child  labor  files,  safety  and 
health  files,  legal  opinions,  investigative 
files,  committee  files,  and  prevailing 
wage  determinations.  This  schedule 
follows  Model  1  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  RecordJ^eeping  copies  of 
these  files  are  included  in  Disposition 
Jobs  NN-164-171,  NN-168-43,  NC- 
155-75-1.  NC-155-75-2.  NCl-155-84- 
1.  Nl-1 55-90-1.  and  Nl-1 55-96-1. 

5.  Department  of  Labor,  Employment 
Standards 


Administration  (N9-2  7 1-00-1,  60 
items,  60  temporary  items). 

Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  accumulated  by  the 
agency's  Office  of  Workers' 
Compensation  Programs.  Included  are 
electronic  copies  associated  with  such 
records  as  directives,  subject  files, 
publications,  compensation  case  files, 
financial  files,  training  files,  and  reports 
on  caseload.  This  schedule  follows 
Model  1  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
Jobs  Nl-271-80-1.  Nl-271-92-1,  and 
Nl-271-95-1. 

6.  Department  of  Labor.  Emplovment 
Standards  Administration  {N9-3 17-00- 
4,  14  items,  14  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  are  accumulated  by  the 
agency's  Office  of  Labor-Management 
Standards.  Included  are  electronic 
copies  associated  with  such  records  as 
correspondence  concerning  reports  on 
labor  organizations,  criminal  and  civd 
investigative  case  files,  claims  files, 
contract  files,  program  policy 
documents,  and  files  concerning  legal 
and  legislative  matters.  This  schedule 
follows  Model  1  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
Jobs  NCl-317-84-1,  Nl-317-94-1.  and 
Nl-31 7-95-1. 

Dated:  June  29,  2000. 
Geraldine  Phillips, 

Acting  Assistant  Archivist  for  Record 

Services,  Washington,  DC. 

[FR  Doc.  00-17470  Filed  7-10-00:  8:45  am) 

BILUNG  CODE  751 5-01 -P 


NATIONAL  COUNCIL  ON  DISABILITY 

Advisory  Committee  Meeting/ 
Conference  Call 

agency:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
conference  call  for  NCD's  advisory 
committee — International  Watch.  Notice 
of  this  meeting  is  required  under 
Section  10(a){l)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463). 
International  Watch:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  Foreign 
Policy  Team  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
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values  and  goals  of  the  Americans  with 

Disabilities  Act. 

DATES:  August  15,  2000,  12:00  p.m. 

EDT. 

For  International  Watch  Information, 
Contact:  Kathleen  A.  Blank,  Attorney/ 
Program  Specialist,  National  Council  on 
Disability,  1331  F  Street  NW,  Suite 
1050,  Washington,  DC  20004;  202-272- 
2004  (Voice),  202-272-2074  (TTY), 
202-272-2022  (Fax),  kblank@ncd.gov 
(e-mail). 

Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  piupose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability,  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues. 

We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

Open  Meeting/Conference  Call:  This 
advisory  committee  meeting/conference 
call  of  the  National  Council  on 
Disability  will  be  open  to  the. public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  number  of 
additional  lines  will  be  available. 
Individuals  can  also  participate  in  the 
conference  call  at  the  NCD  office.  Those 
interested  in  joining  this  conference  call 
should  contact  the  appropriate  staff 
member  listed  above. 

Records  will  be  kept  of  all 
International  Watch  meetings/ 
conference  calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  the  National  Council  on  Disability. 

Signed  in  Washington,  DC.  on  July  6,  2000. 
Ethel  D.  Briggs, 

Executive  Director. 

[FR  Dor  00-17500  Filed  7-10-00;  8:45  am] 

BILLING  CODE  6820-MA-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Sunshine  Act  Meeting 

TIME  AND  DATE:  1U:UU  a.m.,  inursaay, 

lulv  13.  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  1.  Request 
from  Two  (2)  Federal  Credit  Unions  to 
Convert  to  Community  Charters. 

2.  Missouri  Member  Business  Loan 
Rule. 

3.  Final  Rule:  Amendment  to  Section 
701.21(c)  (7)  (ii)  (C),  NCUA's  Rules  and 
Regulations,  Interest  Rate  Ceiling. 

4.  Final  Rule:  Amendments  to  Part 
7802,  NCUA's  Rules  and  Regulations, 
Prompt  Corrective  Action — Risk-Based 
Net  Worth  Requirement. 

5.  NCUA  Mid-Session  Operating 
Budget. 

RECESS:  11  15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

July  13,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  rinspH 

MATTERS  TO  BE  CONSIDERED:  1.  Two  (2) 

Administrative  Actions  under  Section 

206  for  the  Federal  Credit  Union  Act. 

Closed  pursuant  to  exemptions  (6),  (7), 

(8).  (9)  (A)  (ii),  (9)  (B),  and  (10). 

2.  Two  (2)  Administrative  Actions 
under  Part  704  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

3.  Two  (2)  Persoimel  Matters.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  "Baker, 

Secretary  of  the  Board. 

[FR  Doc.  00-17599  Filed  7-7-7;  12-.53  amj 

BILUNG  CODE  7535-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  tor  the  Arts 

Combined  Arts  Advisory  Panei, 
Meetings 

-     Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Permsylvania  Avenue,  NW., 
Washington,  DC,  20506  as  follows: 

Multidisciplinary  section  (Creativity 
category)— August  7-9,  2000,  Room  716.  A 
portion  of  this  meeting,  from  1:30  p.m.  to 
3:00  p.m.  on  August  9th,  will  be  open  to  the 
public  for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to  5:30 
p.m.  on  August  7th  and  8th,  and  from  9  a.m. 
to  1:30  p.m.  and  3  p.m.  to  4:30  p.m.  on 
August  9th,  will  be  closed. 


Presenting  section  (Creativity  and 
Organizational  Capacity  categories) — August 
15-16,  2000,  Room  716,  A  portion  of  this 
meeting,  from  10:15  a.m.  to  12  p.m.  on 
August  16th,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  5:30  p.m.  on 
August  15th  and  from  9  a.m.  to  10:15  a.m. 
and  12  p.m.  to  1  p.m.  on  August  16th,  will 
be  closed. 

Multidiciplinary  section  (Organizational 
Capacity  category) — August  17,  2000,  in 
Room  716.  A  portion  of  this  meeting,  from 
4:30  p.m.  to  5:30  p.m.,  will  be  open  to  the 
public  for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to  4:30 
p.m.  and  from  5:30  p.m.  to  6:30  p.m.,  will  be 
closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12,  2000,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9){B)  of  section  552b  of  title  5,  United 
States  Code. 
'      Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  and  Panel  Operations, 
National  Endowment  for  the  Arts, 
Washington.  DC,  20506,  or  call  202/ 
682-5691. 

Dated:  June  29,  2000. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 

the  Arts. 

[FR  Doc.  00-17110  Filed  7-10-00:  8:45  am) 

BILUNG  CODE  7537-01 -M 
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NATIONAL  SCIENCE  pQuNDA  -|0N 

Special  Emphasis  Panel  in  Civil  and 

Mechanical  Syste^ns;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  July  25.  2000,  8:00  a.m.  to 
5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
580,  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  J.  Fragaszy, 
Program  Director,  Geomechanics  and 
Geotechnical  Systems,  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  (703)  306- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  MBSCON  Review 
Panel  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  July  5,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
'FR  Doc.  00-17434  Filed  7-10-00;  8:45  am) 

SILUNC  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDA' 


iON 


Special  Emphasis  Panel  m  Eieoientary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Elementary,  Secondary 
and  Informal  Education  (#59) 

Date  and  Time:  Sunday,  July  30,  2000,  5 
p.m.  to  9  p.m.:  and  Monday,  July  31,  2000 
through  Wednesday.  August  2.  2000;  8  a.m. 
to  5  p.m. 

Place:  Capitol  Hilton  Hotel.  16th  and  K 
Street.  NW.,  Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Anna  Suarez,  Program 
Director.  Presidential  Awardees,  Education 
and  Human  Resources,  Secondary  and 
Informal  Education,  NaUonal  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1613. 


Purpose  of  Meeting:  To  select  the 
Presidential  Awardees  for  2000. 

Agenda:  To  review  and  select  applicants 
for  the  Presidential  Awards  for  Excellence  in 
Mathematics  and  Science  Teaching. 

Reason  for  Closing:  The  applicants  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  5,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-17435  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 

Notice  ot  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date/Time:  July  20-21 .  2000;  8:00AM- 
5:30PM. 

Place:  Room  1020,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marvin  Goldberg, 
Program  Director  for  Elementary  Particle 
Physics.  Division  of  Physics,  4201  Wilson 
Blvd..  Room  1015,  Arlington,  VA  22230. 
Telephone:  (703)  306-1894. 

Purpose  of  Meeting:  To  provide  advice  on 
major  project  costs  of  proposals  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  evaluation  process  for  funding. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice:  This  notice  was 
late  due  to  scheduling  and  travel 
arrangements  for  panel  members. 

Dated:  July  5,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-17433  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  7S5»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Committee  of  Visitors 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (1130);  Committee  of  Visitors. 

Date/Time:  July  25-26,  2000,  8:00  A.M.  to 
5:30  P.M.;  and  July  27,  2000  1:00  P.M.-5:00 
P.M. 

Place:  NSF,  4201  Wilson  Blvd..  Room 
1235,  Arlington,  VA  22230. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Altie  Metcalf,  Budget  and 
Planning  Officer,  Room  755,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  (703)  306-1030. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  review,  including 
program  evaluation  and  GPRA  assessments. 

Agenda:  Closed:  July  25,  2000,  1:00-5:30; 
and  July  26,  2000,  8:30-10:00.  To  review  the 
merit  review  processes  covering  funding 
decisions  made  during  the  immediately 
preceding  three  fiscal  years. 

Open.  July  25,  2000,  8:00-12:00;  July  26, 
2000,  10:15-5:30;  and  July  27,  2000  1:00- 
5:00.  To  assess  results  of  NSF  program 
investments.  This  shall  involve  a  discussion 
and  review  of  results  focused  on  NSF  and 
grantee  outputs  and  related  outcomes 
achieved  or  realized  during  the  preceding 
three  fiscal  years.  These  results  may  be  based 
on  NSF  grants  or  other  investments  made  in 
earlier  years. 

Reason  for  Closing:  During  the  closed 
session,  the  GOV  will  be  reviewing  proposals 
that  will  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  July  5,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-17432  Filed  7-10-00;  8:45  am] 
BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Small 
Business  Industrial  Innovation:  Notice 
of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Small 
Business  Industrial  Innovation  (61). 

Date/Time:  August  14,  16,  17,  21,  23.  24. 
28-31  2000;  8:30  a.m.-5:00  p.m. 
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Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joseph  Hennessey,  Acting 
Director.  Small  Business  Innovation  Research 
and  Small  Business  Technology  Transfer 
Programs,  Room  590,  Division  of  Design, 
Manufacturing,  and  Industrial  Innovation, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone 
(703)  305-1395  x  5283. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Irmovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Programs  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  5,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-17436  Filed  7-10-00;  8:45  am] 

BILLING  CODE  7555-01-*! 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-«767] 

Finding  of  No  Significant  Impact 
Related  to  Amendment  of  Materials 
License  No.  SUC-1380.  U.S. 
Department  of  the  Army.  Lake  City 
Army  Ammunition  Plant. 
Independence.  MO 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuing  a  license  amendment  to 
Materials  License  No.  SUC-1380,  held 
by  the  U.S.  Department  of  the  Army 
(Anny  or  the  licensee),  to  authorize 
remediation  of  radioactive 
contamination  in  both  the  600-yard 
bullet  catcher  and  the  southeast  wing  of 
Building  3A  areas  of  its  Lake  City  Army 
Ammunition  Plant  (LCAAP)  located  in 
Independence,  Missouri. 

Summary  of  Environmental  Assessment 

Background 

The  Army  is  the  holder  of  Materials 
License  No.  SUC-1380  (hereafter, 
license)  w^hich  the  NRC  originally 
issued  on  June  6,  1980,  pin-suant  to  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR).  This  license,  among  other 
things,  authorizes  the  Army  to  possess 
depleted  uranium  (DU)  and  DU- 
contaminated  waste  incident  to 
decommissioning  of  facilities  at  LCAAP. 


During  the  1960s  and  1970s,  the  Army 
pr9duced  and  tested  DU  XM-101 
spotter  rounds  at  LCAAP.  Part  of  the 
production  of  the  XM-101  spotter 
rounds  took  place  in  the  southeast  wing 
of  Building  3A.  By  1968,  the  program 
was  terminated  and  approximately 
44,000  XM-101  spotter  rounds  were  left 
on  site.  In  1971,  because  the  roxmds 
were  fused,  the  licensee  decided  that  a 
safe  method  for  demilitarizing  the 
remaining  rounds  was  to  fire  the  rounds 
into  a  sand-filled  catch  box.  The  actual 
catch  box  used  for  this  demilitarization 
operation  was  the  "600-yard  bullet 
catcher."  The  catch  box  was  filled  with 
sand  as  an  impact  material.  During  this 
demilitarization  operation,  the  impact 
material  in  the  catch  box  was 
periodically  replaced  with  ft^esh  impact 
material.  The  used  impact  material  (i.e., 
DU-contaminated  sand)  was  removed 
from  the  catch  box  and  placed  in  an  area 
of  the  site  known  as  "Area  10."  The 
Army,  by  letter  dated  May  1,  1998, 
submitted  revision  5.1  of  its  plan  to 
remediate  Area  10.  The  NRC  authorized 
remediation  of  Area  10,  in  accordance 
with  that  plan,  on  August  25,  1998 
(License  Amendment  No.  32).  The 
LCAAP  site  includes  two  production 
buildings  that  were  used  to  produce  the 
DU-spotter  rounds.  The  production 
buildings,  3A  and  12A,  were  remediated 
in  April  1987.  However,  during  an 
inspection  in  1995,  the  staff  identified 
several  locations  in  the  southeast  wing 
of  Building  3A,  on  the  floor  and  walls, 
with  fixed  or  removable  activity  in 
excess  of  unrestricted  use  criteria. 

The  licensee,  by  letter  dated  August 
12, 1998,  and  supplemented  by  letters 
dated  March  9,  Jime  28,  December  21, 
1999,  and  June  20,  2000,  submitted  its 
current  plans  for  the  remediation  of  DU 
and  DU-contaminated  material  from 
both  the  LCAAP  600-yard  bullet  catcher 
area  and  the  southeast  wing  of  Building 
3A.  The  Army  plans  to  have  its 
contractor,  Allied  Technology  Group, 
Inc.  (ATG),  remediate  these  areas  imder 
the  provisions  of  the  Army's  license. 

Proposed  Action 

The  licensee  proposes  to  remediate 
both  the  600-yard  bullet  catcher  area 
and  the  southeast  wing  of  Building  3A. 
The  licensee,  by  letter  dated  August  12, 
1998,  and  supplemented  by  letters  dated 
March  9,  June  28,  December  21,  1999, 
and  Jime  20,  2000,  submitted  its  ciurent 
plans  for  the  remediation  of  DU  and  DU- 
contaminated  material  from  both  the 
LCAAP  600-yard  bullet  catcher  area  and 
the  southeast  wing  of  Building  3A.  The 
DU-contaminated  material  to  be 
removed  from  the  600-yard  bullet 
catcher  area  will  most  likely  also 
contain  some  lead.  The  licensee  will 


perform  the  remediation  by  siureying, 
excavating,  packaging,  and  transporting, 
by  a  combination  of  truck  and  rail,  DU 
and  DU-contaminated  material  from  the 
LCAAP  to  a  licensed  low-level 
radioactive  waste  disposal  facility  for 
disposal. 

The  Need  for  Proposed  Action 

The  proposed  action  is  necessary  to 
allow  the  licensee  to  gather  and  remove 
DU  and  DU-contaminated  material  from 
both  the  LCAAP  600-yard  bullet  catcher 
area  and  the  southeast  wing  of  Building 
3A.  This  action  will  facilitate 
remediation  of  both  radiologically 
contaminated  areas  sufficiently  to  meet 
NRC's  unrestricted-use  release  criteria, 
and  is  one  of  the  actions  necessary  for 
removal  of  the  LCAAP  from  the  Army's 
Materials  License  SUC-1380. 

Alternative  to  Proposed  Action 

An  alternative  to  the  proposed  action 
is  a  no-action  alternative.  The  no-action 
alternative  would  mean  that  both  the 
LCAAP  600-yard  bullet  catcher  area  and 
the  southeast  wing  of  Building  3A 
would  not  be  remediated  at  this  tiue. 
This  conflicts  vdth  NRC's  requirements 
in  §40.42  of  timely  remediation  at  sites 
that  have  ceased  operations.  Although 
that  while  there  is  no  inunediate  threat 
to  the  public  health  and  safety  from  this 
site,  as  long  as  the  licensee  maintains 
appropriate  controls  over  the 
radioactive  material,  not  undertaking 
remediation  at  this  time,  does  not 
resolve  the  regulatory  and  potential 
long-term  health  and  safety  problems 
involved  in  storing  this  waste.  No  action 
now  would  delay  remediation  of  these 
areas  until  some  time  in  the  future, 
when  costs  could  be  much  higher  than 
they  are  today.  It  is  even  possible  that 
no  disposal  option  will  be  available  in 
the  future  if  current  low-level 
radioactive  waste  disposal  facilities  are 
closed  and  no  new  ones  are  opened. 
Therefore,  the  no-action  alternative  is 
not  acceptable. 

Environmental  Impacts  of  Proposed 
Action 

Radiological  impacts  on  members  of 
the  public  may  result  fi^m  inhalation 
and  ingestion  of  releases  of  radioactivity 
in  air  and  water  during  the  remediation 
operations  and  direct  exposure  to 
radiation  from  material  at  the  site 
during  remediation  operations  and 
transport  for  disposal.  Decommissioning 
workers  may  receive  dose  by  ingestion, 
inhalation,  and  dfrect  exposure  during 
the  remediation  activities.  In  addition  to 
impacts  from  routine  operations,  the 
potential  radiological  consequences  of 
accidents  were  considered.  NRC  staff 
foimd  that  the  radiological 
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consequences  of  remediating  both  the 
LCAAP  600-yard  bullet  catcher  area  and 
the  southeast  wing  of  Building  3A  were 
insignificant  for  both  members  of  the 
public  and  radiation  workers.  The 
radiological  consequences  were  well 
within  the  regulatory  limits,  as  specified 
in  10  CFR  part  20. 

The  licensee  has  estimated  the 
amount  of  radioactive  contaminated 
waste/mixed  waste  to  be  shipped  to  a 
facihty  approved  by  the  NfRC  to  receive 
and  dispose  of  this  waste  to  be 
approximately  1.133  m^  (40,000  ft^). 
The  staff  has  determined  that  any 
facility  approved  by  the  NfRC  to  receive 
and  dispose  of  this  low-level 
radioactive/mixed  waste  would  be 
regulated  either  under  state  or  Federal 
rules  for  land  disposal  of  radioactive/ 
mixed  waste.  This  will  provide  for  long- 
term  institutional  control  and  minimize 
the  potential  for  human  intrusion  and 
other  environmental  impacts.  Therefore, 
NRC  staff  determined  that  disposing  of 
the  LCAAP  low-level  radioactive/mixed 
waste  at  such  a  facility  will  not  cause 
any  significant  impacts  on  the  human 
environment. 

Nonradiological  impacts  evaluated 
were  associated  with  demography  and 
socioeconomic,  air  quality,  land  and 
water  use,  transportation,  threatened  or 
endangered  species,  and  historical  or 
archeological  sites.  NRC  staff  found  that 
the  nonradiological  consequences  either 
were  insignificant  or  would  have  no 
impacts  on  the  himian  environment. 


Conclusions 

Based  on  NRC  stafTs  evaluation  of  the 
licensee's  LCAAP  600-yard  bullet 
catcher  and  the  southeast  wing  of 
Building  3A  areas  remediation  plan, 
NRC  staff  has  determined  that  the 
proposed  plan  complies  with  NRC's 
public  and  occupational  dose  and 
effluent  limits,  and  that  authorizing  the 
proposed  activities  by  license 
amendment  would  not  be  a  major 
Federal  action  significandy  affecting  the 
quality  of  the  human  environment.  NRC 
staff  concludes  that  a  finding  of  no  ' 
significant  impact  (FONSI)  is  justified 
and  appropriate,  and  that  an 
environmental  impact  statement  (EIS)  is 
not  required.  An  Opportimity  for  a 
Hearing  was  offered. ' 

Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  NRC  has 
prepared  this  environmental  assessment 
(EA)  related  to  the  issuance  of  a  license 
amendment  to  Materials  License  SUC- 
1380  authorizing  remediation  of  both 
the  600-yard  bullet  catcher  and  the 
southeast  wing  of  Building  3A  areas  of 


the  LCAAP.  On  the  basis  of  this  EA, 
NRC  has  concluded  that  this  licensing 
action  would  not  have  any  significant 
effect  on  the  quality  of  the  human 
environment  and  does  not  warrant  the 
preparation  of  an  EIS.  Accordingly,  it 
has  been  determined  that  a  FONSI  is 
appropriate. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  details  with  respect  to  this 
action,  the  EA  and  other  documents 
related  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  at  the  NRC's  Website,  http:// 
www.njrc.gov  (the  electronic  reading 
room). 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  July  2000. 

For  the  U.S.  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  00-17467  Filed  7-10-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Staff  Responses  to  Frequently  Asked 
Questions  Concerning 
Decommissioning  of  Nuclear  Power 
Plants.  Availability  of  NUREG 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTKJN:  Notice  of  availability. 


'  64  FR  31020  (June  9.  1999). 


summary:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
completion  and  availability  of  NUREG- 
1628.  "Staff  Responses  to  Frequently 
Asked  Questions  Concerning 
Decommissioning  Of  Nuclear  Power 
Plants"  a  final  report  dated  June  2000. 
ADDRESSES:  A  single  copy  of  NUREG- 
1628  is  available  free  upon  written 
request  to  the  Office  of  the  Chief 
Information  Officer,  Reproduction  and 
Distribution  Services  Section.  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
faxing  a  request  to  301-415-2289.  or  by 
e-mail  to  DISTRIBUTION@nrc.gov. 
Multiple  copies  may  be  purchased  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328; 
www.access.gpo.gov/su — docs;  202- 
512-1800  or  The  National  Technical 
Information  Service,  Springfield, 
Virginia  22161-0002;  www.ntis.gov  1- 
800-553-6847  or.  locally.  703-605- 
6000. 

A  copy  of  the  document  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street  NW,  (lower  level), 


Washington,  DC.  You  may  also 
electronically  access  NUREG-series 
publications  and  other  NRC  records  at 
NRC's  Public  Electronic  Reading  Room 
at  www.nrc.gov/NRC/ADAMS/ 
index.html. 

This  publication  is  also  posted  at 
NRC's  Web  site  address  http:// 

www.nrc.gov/NRC/NUREGS/SRl  628/ 
index.html 

FOR  FURTHER  INFORMATION  CONTACT:  John 

L.  Minns.  Division  of  Licensing  Project 
Management,  Washington,  DC  20555- 
0001  (telephone  301-415-3166). 
SUPPLEMENTARY  INFORMATION:  This 
report,  through  a  question-and-answer 
format,  provides  NRC  staff  responses  to 
frequently  asked  questions  on  the 
decommissioning  of  commercial  power 
reactors.  The  document  was  prepared  in 
response  to  the  increase  in  the  number 
of  power  reactors  in  the 
decommissioning  process  and 
significant  changes  in  the  regulations 
since  1996.  The  staff  realized  that  there 
was  a  general  lack  of  public 
understanding  of  the  decommissioning 
process  and  the  risks  associated  with 
decommissioning.  The  document  was 
developed  to  assist  the  public  in 
understanding  the  decommissioning 
process  for  commercial  nuclear  power 
plants.  A  draft  of  this  report  was  issued 
for  comment  in  April  1998.  The  June 
2000  Final  Report  incorporates  the 
comments  received  on  the  draft  and 
updates  responses  to  questions  with 
current  information.  The  staff  also 
included  additional  questions  and 
answers  from  the  public  meeting 
transcripts  and  written  correspondence 
to  members  of  the  public.  The  report 
contains  a  definition  of 
decommissioning  and  a  discussion  of 
decommissioning  alternatives.  It  also 
provides  a  focus  on  decommissioning 
experiences  in  the  United  States  and 
how  the  NRC  regulates  the 
deconunissioning  process.  Questions  on 
spent  fuel,  low-level  waste,  and 
transportation  related  to 
decommissioning  axe  answered. 
Questions  on  socioeconomics,  partial 
site  releases,  independent  spent  fuel 
storage  installation  (ISFSI),  license 
termination,  the  ultimate  disposition  of 
the  facility,  fiances  for  completing 
decommissioning,  and  hazards 
associated  with  decommissioning  are 
also  addressed.  This  document  also 
provides  responses  to  questions  related 
to  public  involvement  in 
decommissioning  as  well  as  providing 
the  public  with  sources  for  obtaining 
additional  information  on 
decommissioning. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  July  2000. 


For  the  Nucl 
Michael  T.  N 

Chief,  Deccn 
Directorate  I 
of  Licensing 
Nuclear  Reai 
[FR  Doc.  00- 
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For  the  Nuclear  Regulatory  Commission. 

Michael  T.  Masnik, 

Chief,  Deccmmissioning  Section,  Project 

Directorate  IV  &  Decommissioning.  Division 

of  Licensing  Project  Management,  Office  of 

Nuclear  Reactor  Regulation. 

(FR  Doc.  00-17465  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  7590-01 -l> 


NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan  for  the  Review 
of  the  Department  of  Energy  Plans  tor 
Achieving  Regulatory  Compliance  at 
Sites  With  Contaminated  Ground 
Water  Under  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act;  Draft 
Report  for  Comment 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability  and 

Request  for  Comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  annoimcing  the 
availability  of,  and  requesting  comments 
on,  NUREG-1724,  "Standard  Review 
Plan  for  the  Review  of  DOE  Plans  for 
Achieving  Regulator}'  Compliance  at 
Sites  with  Contaminated  Ground  Water 
imder  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act." 

The  U.S.  Department  of  Energy  (DOE) 
is  conducting  ground-water  corrective 
actions  under  the  Uranium  Mill  Tailings 
Remedial  Action  Groundwater  Project. 
This  Standard  Review  Plan  will  provide 
guidance  to  NRC  staff  performing  safety 
and  environmental  reviews  of  ground- 
water quality  compliance  activities 
conducted  by  the  DOE  under  Tide  I  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act. 

The  purpose  of  this  Standard  Review 
Plan  is  to  ensure  the  quality  and 
uniformity  of  NRC  staff  reviews  of  site- 
specific  documents  describing  DOE 
plans  for  achieving  regulatory 
compliance  at  sites  with  contaminated 
groundwater.  The  standard  review  plan 
is  wTitten  to  cover  a  variety  of  site 
conditions  and  plans.  Each  section 
provides  a  description  of  the  areas  of 
review,  review  procedures,  acceptance 
criteria,  and  an  evaluation  of  findings. 
DATES:  The  comment  period  ends 
October  10,  2000.  Comments  received 
after  that  time  will  be  considered  if 
practicable. 

ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Hand-deliver  comments  to  11545 


Rockville  Pike,  Rockville,  Maryland, 
between  7:15  a.m.  and  4:30  p.m.  on 
Federal  workdays. 

Persons  who  are  considering 
submitting  public  comments  may 
request  a  free  single  copy  of  draft 
NUREG-1724  by  writing  to  the  U.S. 
Nuclear  Regulator^'  Commission,  ATTN: 
William  Ford,  Mail  Stop  T7J8, 
Washington,  DC  20555-0001. 
Alternatively,  requests  may  be 
submitted  through  the  Internet  by 
addressing  electronic  mail  to 
whf@nrc.gov.  A  copy  of  draft  NUREG- 
1724  is  also  available  for  inspection, 
and  copying  for  a  fee,  in  the  NRC  Public 
Document  Room,  2120  L  Street.  NW 
(Lower  Level).  Washington.  DC  20555- 
0001. 

The  NRC  requests  comments  on  this 
licensing  guidance  NUREG.  Comments 
should  be  sent  to  the  address  listed 
above. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
William  Ford,  T-7-J8,  Fuel  Cycle 
Licensing  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6630;  electronic  mail  address: 
whf®nrc.gov. 

Electronic  Address 

NUREG-1724  is  available 
electronically  by  visiting  the  NRC's 
Home  Page  at  http://www.nrc.gov/NRC/ 
NUREGS/indexnum.html  or  http:// 
www.nrc.gov/NRC/wwwforms. html. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  June,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting, 

Chief,  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-17466  Filed  7-10-00;  8:45  am) 

BILLING  CODE  '590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Information  Collection:  Request  tor 
Public  Comments 

AGENCY:  Office  of  Management  and 

Budget.  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  compliance  vdth  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  invites 
the  general  public  and  Federal  agencies 
to  comment  on  renewal  and  changes  to 


two  information  collection  requests 
from  two  types  of  entities;  (1)  reports 
from  auditors  to  auditees  concerning 
audit  results,  audit  findings,  and 
questioned  costs,  and  (2)  reports  from 
auditees  to  the  Federal  Government 
providing  information  about  the 
auditees,  the  awards  they  administer, 
and  the  audit  results.  These  collection 
efforts  are  required  by  the  Single  Audit 
Act  Amendments  of  1996  (31  U.S.C. 
7501  etseq.)  and  OMB  Circular  A-133, 
"Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations." 

Included  as  part  of  this  information 
collection  is  the  Data  Collection  Form 
(SF-SAC).  The  changes  being  proposed 
are  to  modify  the  data  elements 
collected  on  the  SF-SAC.  The  current 
SF-SAC  will  be  used  for  audit  periods 
ending  on  or  before  December  31 ,  2000. 
A  revised  SF-SAC  wdll  be  used  for  audit 
periods  ending  on  or  after  January  1, 
2001. 

DATES:  Submit  comments  on  or  before 
September  11,  2000.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be 
mailed  to  Terrill  W.  Ramsey,  Office  of 
Federal  Financial  Memagement,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW,  Room  6025,  Washington, 
DC  20503.  Electronic  mail  (E-mail) 
comments  may  be  submitted  to: 
tramsey@omb.eop.gov.  Please  include 
the  full  body  of  the  comments  in  the 
text  of  the  message  and  not  as  an 
attachment.  Please  include  the  name, 
title,  organization,  postal  address,  and 
E-mail  address  in  the  text  of  the  message 
as  well  as  the  name  and  phone  number 
of  a  contact  person. 
COMMENTS:  All  responses  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrill  W.  Ramsey,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  (202)  395- 
3993.  The  Information  Collection  Form 
can  be  obtained  by  contacting  the  Office 
of  Federal  Financial  Management  as 
indicated  above  or  by  download  from 
the  OMB  Grants  Management  home 
page  on  the  Internet  at  http:// 
wrww.whitehouse.gov/OMB/grants/. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  0348-0057. 

Title:  Data  Collection  Form. 

Form  No:  SF-SAC. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  States,  local 
governments,  and  non-profit 
organizations  (Non-Federal  entities). 

Estimated  Number  of  Respondents: 
60,000. 
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Estimated  Time  per  Respondent:  59 
hours  for  each  of  400  large  respondents 
and  17  hours  for  each  of  59,600  small 
respondents  for  estimated  annual 
burden  hours  of  1,036,800. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Reports  from 
auditors  to  auditees  and  reports  from 
auditees  to  the  Federal  government  are 
used  by  non- Federal  entities,  pass- 
through  entities,  and  Federal  agencies  to 
ensure  that  Federal  awards  are 
expended  in  accordance  with  applicable 
laws  and  regulations.  The  Federal  Audit 
Clearinghouse  (FAC)  (maintained  by  the 
U.S.  Bureau  of  the  Census)  uses  the 
information  on  the  SF-SAC  to  ensure 
proper  distribution  of  audit  reports  to 
Federal  agencies  and  identify  non- 
Federal  entities  who  have  not  filed  the 
required  reports.  The  FAC  also  uses  the 
information  on  the  SF-FAC  to  create  a 
government-wide  database  which 
contains  information  on  audit  results. 
This  database  is  publicly  accessible  on 
the  Internet  at  http:// 
harvester.census.gov/sac/.  It  is  used  by 
Federal  agencies,  pass-through  entities, 
non-Federal  entities,  auditors,  the 
General  Accounting  Office,  OMB,  and 
the  general  public  for  management  and 
information  about  Federal  awards  and 
the  results  of  audits.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Joshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 
[FR  Doc.  00-17516  Filed  7-10-00:  8:45  am) 

B«LUNG  CODE  3110-01-P 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  Presidential  Advisory  Committee 
on  Expanding  Training  Opportunities 

AGENCY:  Ullice  01  Personnel 

Management. 

ACTION:  Notice  of  meeting. 


Time  and  Date:  9:00  a.m..  Tuesday, 
August  1,  2000. 


Place:  White  House  Conference 
Center,  Truman  Room,  725  Jackson 
Place,  Washington,  DC.  The  Truman 
Room  is  on  the  3rd  floor. 

Status:  This  meeting  will  be  open  to 
the  public.  Seating  is  limited  and  will 
be  available  on  a  first-come,  first-served 
basis.  Individuals  with  special  access 
needs  wishing  to  attend  should  contact 
OPM  through  the  information  shown 
below  to  obtain  appropriate 
accommodations.  Any  member  of  the 
public  wishing  further  information 
about  the  meeting  or  wishing  to  submit 
oral  or  written  comments  should  contact 
the  Designated  Federal  Official  through 
the  information  shown  below.  Requests 
for  oral  comments  must  be  in  writing 
and  received  no  later  than  5:00  p.m. 
Eastern  Daylight  Savings  Time  on 
Tuesday,  July  25,  2000.  Each  individual 
or  group  making  an  oral  presentation 
will  be  limited  in  time  based  on  the 
agenda  and  the  number  of  people 
requesting  to  speak.  Remarks  may  be 
submitted  for  the  record.  Written 
comments  (30  copies)  which  are 
received  in  enough  time  will  be  shared 
with  the  Committee  prior  to  the 
meeting.  Comments  received  close  to 
the  meeting  date  will  be  shared  with  the 
Committee  at  the  meeting. 

Matters  To  Be  Considered:  Executive 
Order  13111,  Using  Technology  to 
Improve  Training  Opportunities  for 
Federal  Government  Employees,  was 
issued  by  the  President  on  January  12, 
1999,  and  established  the  Presidential  • 
Advisory  Committee  on  Expanding 
Training  Opportunities.  At  its  initial 
meeting,  the  Committee  will  review  and 
discuss  administrative  issues, 
background  matters,  tasks,  and  plans  of 
action.  Committee  functions  include:  (1) 
Providing  an  independent  assessment  of 
(a)  progress  made  by  the  Federal 
Government  in  its  use  and  integration  of 
technology  in  training  programs;  (b) 
how  Federal  Government  programs, 
initiatives,  and  policies  can  encourage 
or  accelerate  training  technology  to 
provide  more  accessible,  timely,  and 
cost-effective  training  opportimities  for 
all  Americans;  (c)  mechanisms  for  the 
Federal  Government  to  encourage 
private  sector  investment  in  the 
development  of  high  quality 
instructional  software  and  wider 
deployment  and  use  of  technology- 
mediated  instruction  so  that  all 
Americans  may  take  advantage  of  the 
opportunities  provided  by  learning 
technology;  and  (d)  the  appropriate 
Federal  Government  role  in  research 
and  development  for  learning 
technologies  and  their  applications  in 
order  to  develop  high  quality  training 
and  education  opportunities  for  all 
Americans;  and  (2)  an  analysis  of 


options  for  helping  adult  Americans 
finance  the  training  and  post-secondary 
education  needed  to  upgrade  skills  and 
gain  new  knowledge. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Barbara  Swanson, 
Designated  Federal  Officer  for  the 
Presidential  Advisory  Committee  on 
Expanding  Training  Opportunities,  at 
OPM,  1900  E  Street  NW.,  Washington, 
DC  20415;  at  telephone  (202)  606-2721; 
or  fax  (202)  606-5231. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-17460  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  6325-01 -P 


SECURITIES  AND  EXCHANGE 

COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Approved  of  Existing  Information 
Collection: 

Rule  27e-l  and  Form  N-27E-1— SEC 
File  No.  270-486— OMB  Control  No. 
3235 — new 

Rule  27f-l  and  Form  N-27F-1— SEC 
File  No.  270-487— OMB  Control  No. 
3235— new 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  (the 
"Commission" )  is  soliciting  comments 
on  the  collections  of  information  under 
the  Investment  Company  Act  of  1940 
("Act")  summarized  below.  The 
Commission  plans  to  submit  these 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
approval. 

Rule  27e-l  (17  CFR  270.27e-l)  is 
entitled  "Requirements  for  Notice  to  be 
Mailed  to  Certain  Purchasers  of  Periodic 
Payment  Plan  Certificates  Sold  Subject 
to  Section  27(d)  of  the  Act."  Form  N- 
27E-1  is  entitled  "Notice  to  Periodic 
Payment  Plan  Certificate  Holders  of  18 
Month  Surrender  Rights  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Rule  27f-l  [17  CFR  270.27f-l]  is 
entitled  "Notice  of  Right  of  Withdrawal 
Required  to  Be  Mailed  to  Periodic 
Payment  Plan  Certificate  Holders  and 
Exemption  from  Section  27(f)  for 
Certain  Periodic  Payment  Plan 
Certificates."  Form  N-27F-1  is  entitled 
"Notice  to  Periodic  Payment  Plan 
Certificate  Holders  of  45  Day 
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Withdrawal  Right  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Form  N-27E-1,  which  is  prescribed  by 
rule  27e-l  in  order  to  implement  the 
statutory  mandate  in  section  27{e)  of  the 
Act,  serves  to  notify  holders  of  periodic 
payment  plan  certificates  who  have 
missed  certain  payments  of  their 
surrender  rights  with  respect  to  the 
certificates.  Form  N-27F-1,  which  is 
prescribed  by  Rule  27f-l,  is  used  to 
notify  recent  purchasers  of  periodic 
payment  plan  certificates,  of  their  right 
under  section  27(f)  of  the  Act  to  return 
the  certificates  within  a  specified  period 
for  a  full  refund.  The  Forms  N-27E-1 
and  N-27F-1  notices,  which  are  sent 
directly  to  holders  of  periodic  payment 
plan  certificates,  serve  to  alert 
purchasers  of  periodic  payment  plans  of 
their  rights  in  coimection  with  their 
plan  certificates. 

Commission  staff  estimates  that  there 
are  fewer  than  five  issuers  of  periodic 
payment  plan  certificates  affected  by 
Rules  27e-l  and  27f-l.  The  frequency 
with  which  each  of  these  issuers  or  their 
representatives  must  file  the  Form  N- 
27E-1  and  Form  N-27F-1  notices  varies 
with  the  number  of  periodic  payment 
plans  sold  and  the  number  of  certificate 
holders  who  miss  payments.  The 
Commission  estimates,  however,  that 
approximately  5,000  Form  N-27E-1 
notices  and  48,900  Form  N-27F-1 
notices  are  sent  out  annually.  The 
Commission  estimates  that  each  Form 
N-27E-1  notices  takes  approximately 
4.5  minutes  (0.075  hours)  to  prepare. 
Therefore,  the  total  annual  burden  of 
Form  N-27E-1  is  estimated  to  be 
approximately  375  hours.  The 
Commission  estimates  that  each  Form 
N-27F-1  notice  takes  approximately  3.5 
minutes  (.05833  hours)  to  prepare. 
Therefore,  the  total  armual  burden  of 
Form  N-27F-1  is  estimated  to  be  2,852 
hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms.' 

Complying  with  the  collection  of 
information  requirements  of  Rule  27e-l 
is  mandator}'  for  issuers  of  periodic 
payment  plans  or  their  depositors  or 
underwriters  in  the  event  holders  of 
plan  certificates  miss  certain  payments 
within  eighteen  months  after  issuance. 
Complying  with  the  collection  of 
information  requirements  of  Rule  27f-l 
is  mandator}'  for  custodian  banks  of 
periodic  payment  plans  for  which  the 


'  These  estimates  are  based  on  informal 
conversations  between  the  Commission  staff  and 
representatives  of  periodic  payment  plan  issuers. 


sales  load  deducted  from  any  payment 
exceeds  9  percent  of  the  payment.  The 
information  provided  pursuant  to  Rules 
27e-l  and  27f-l  will  be  provided  to 
third  parties  and,  therefore,  will  not  be 
kept  confidential.  The  Commission  is 
seeking  0MB  approval,  because  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  it 
displays  a  currently  valid  control 
number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
20549. 

Dated:  June  29,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-17468  Filed  7-10-00;  8:45  am) 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection   Corr.ment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549. 

Extension: 
Rule  2al9-l;  SEC  File  No.  270-294; 
OMB  Control  No.  3235-0332 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 


Management  and  Budget  for  extension 
and  approval. 

Rule  2al9-l  luider  the  Investment 
Company  Act  of  1940  (the  "Act") 
provides  that  investment  company 
directors  will  not  be  considered 
interested  persons,  as  defined  by  section 
2(a)(19)  of  the  Act,  solely  because  they 
are  registered  broker-dealers  or  affiliated 
persons  of  registered  broker-dealers, 
provided  that  the  broker-dealer  does  not 
execute  any  portfolio  transactions  for 
the  company's  complex,  engage  in  any 
principal  transactions  with  the  complex 
or  distribute  shares  for  the  complex  for 
at  least  six  months  prior  to  the  time  that 
the  director  is  to  be  considered  not  to 
be  an  interested  person  and  for  the 
period  during  which  the  director 
continues  to  be  considered  not  to  be  an 
interested  person.  The  rule  also  requires 
the  investment  company's  board  of 
directors  to  determine  that  the  company 
would  not  be  adversely  affected  by 
refraining  fi-om  business  with  the 
broker-dealer.  In  addition,  the  rule 
provides  that  no  more  than  a  minority 
of  the  disinterested  directors  of  the 
company  may  be  registered  broker- 
dealers  of  their  affiliates. 

Before  the  adoption  of  rule  2al9-l, 
many  investment  companies  found  it 
necessary  to  file  with  the  Commission 
applications  for  orders  exempting 
directors  from  section  2(a)(19)  of  the 
Act.  Rule  2al9-l  is  intended  to  alleviate 
the  burdens  on  the  investment  company 
industry  of  filing  for  such  orders  in 
circumstances  where  there  is  no 
potential  conflict  of  interest.  The 
conditions  of  the  rule  are  designed  to 
indicate  whether  the  director  has  a  stake 
in  the  broker-dealer's  business  with  the 
company  such  that  he  or  she  might  not 
be  able  to  act  independently  of  the 
company's  management. 

It  is  estimated  that  approximately 
3,200  investment  companies  may 
choose  to  rely  on  the  rule,  and  each 
investment  company  may  spend  one 
hoiu'  armually  compiling  and  keeping 
records  related  to  the  requirements  of 
the  rule.  The  total  annual  burden 
associated  with  the  rule  is  estimated  to 
be  3,200  hours. 

The  estimate  of  average  burden  hoiu^ 
is  made  solely  for  the  piu-poses  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

The  Commission  requests  written 
comments  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  collection  of 
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information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W..  Washington,  DC  20549. 

Dated:  June  29,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-17469  Filed  7-10-00;  8:45  am] 
BOXING  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-05740] 

Issuer  Delisting.  Notice  of  Appi. cation 
To  Withdraw  From  Lfsting  and 
Registration:  (Diodes  Incorporated, 
Common  Stock,  S.66-  j  Par  Value) 

luly  3,  2000. 

Diodes  Incorporated  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.66%  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC 
("Amex"). 

The  Company  has  effected  a  new 
listing  for  its  Security  on  the  National 
Market  of  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  Trading  in  the  Security  on 
the  Nasdaq  commenced,  and  was 
concxurently  suspended  on  the  Amex,  at 
the  opening  of  business  on  June  19, 
2000.  The  Company's  Registration 
Statement  on  Form  8-A  with  respect  to 
the  Nasdaq  listing  became  effective 
upon  filing  on  June  15,  2000.  In 
conjunction  with  creating  the  new 
listing  on  the  Nasdaq,  the  Company  is 
seeking  to  withdraw  its  Security  fi-om 
listing  and  registration  on  the  Amex  in 
order  to  avoid  the  costs  associated  with 
such  listing  and  to  prevent  possible 
fragmentation  of  the  market  for  its 
Security. 


On  February  18,  2000,  the  Company's 
board  of  directors  approved  a  resolution 
authorizing  the  withdrawal  of  the 
Security  from  listing  and  registration  on 
the  Amex.  The  Amex  has  in  turn 
advised  the  Company  that  its 
application  for  such  withdrawal  has 
been  made  in  accordance  with  the  rules 
of  the  Amex  and  that  the  Amex  would 
not  object  to  such  withdrawal,  pending 
its  ultimate  approval  by  the 
Commission.  In  the  light  of  the  new 
listing  of  the  Security  on  the  Nasdaq, 
the  Amex  has  not  required  the  Company 
to  notify  its  shareholders  of  its  intention 
to  withdraw  the  Security  from  listing 
and  registration  on  the  Amex. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the 
Seciunty's  from  hsting  and  registration 
on  the  Amex  and  shall  have  no  effect 
upon  the  Security's  continued  listing 
and  registration  on  the  Nasdaq  under 
section  12(g)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  July  25,  2000,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Conunission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  00-17419  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 

COMMISSION 

(File  No.  1-14204] 

Issuer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (FuelCell  Energy.  Inc., 
Common  Stock,  SOOOI  Par  Value) 

July  3,  2000. 

FuelCell  Energy,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 


•  15  U.S.C.  78/(d). 
»17CFR240.12d2-2(d). 


M5  U.S.C.  78/(g). 
••17CFR200.30-3(a)(l) 
'  15  U.S.C.  781(d). 


thereunder,^  to  withdraw  its  Common 
Stock,  $.0001  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC 
("Amex"). 

The  Company  has  effected  a  new 
listing  for  its  Security  on  the  National 
Market  of  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  Trading  in  the  Security  on 
the  Nasdaq  commenced,  and  was 
concurrently  suspended  on  the  Amex,  at 
the  opening  of  business  on  June  7,  2000. 
The  Company's  Registration  Statement 
on  Form  8-A  with  respect  to  the  Nasdaq 
listing  became  effective  upon  filing  on 
Jime  6,  2000.  The  Company,  whose 
business  relates  to  the  development  and 
commercialization  of  fuelcell 
technology,  has  sought  to  transfer 
trading  in  its  Security  from  the  Amex  to 
the  Nasdaq  because  it  believes  the 
Nasdaq  offers  the  most  trading  activity 
and  best  liquidity  for  the  securities  of 
technology  companies. 

On  March  22,  2000,  the  Company's 
board  of  directors  approved  a  resolution 
authorizing  the  vnthdrawal  of  the 
Security  from  listing  and  registration  on 
the  Amex.  The  Amex  has  in  turn 
advised  the  Company  that  its 
application  for  such  withdrawal  has 
been  made  in  accordance  with  the  rules 
of  the  Amex  and  that  the  Amex  would 
not  object  to  such  withdrawal,  pending 
its  ultimate  approval  by  the 
Commission.  In  the  light  of  the  new 
listing  of  the  Security  on  the  Nasdaq, 
the  Amex  has  not  required  the  Company 
to  notify  its  shareholders  of  its  intention 
to  withdraw  the  Security  from  listing 
and  registration  on  the  Amex. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the 
Security's  from  listing  and  registration 
on  the  Amex  and  shall  have  no  effect 
upon  the  Security's  continued  listing 
and  registration  on  the  Nasdaq  under 
Section  12(g)  of  the  Act.' 

Any  interested  person  may,  on  or 
before  July  25,  2000,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Co 
Market  Regu 
authority.'' 
)onathan  G. 
Secretary. 
[FR  Doc.  00- 

BILUNG  CODE 


SECURITIE 
COMMISSI 


2  17CFR240.12d2-2(d). 
5  15  U.S.C.  76l{g). 


<17CFR2( 

>  15  U.S.C. 

^TheComi 

summaries  pi 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  00-17420  Filed  7-10-00;  8:45  am] 

BILLING  CODE  8010-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42997   File  No   SR-GSCC- 
00-01] 

Self-Regulatory  Organizations: 
Government  Securities  Clearing 
Corporation:  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Financing  Necessary  for  the  Provision 
of  Securities  Settlement  Services 

June  30,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
March  7,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  amend  its  iiiles  to 
allow  it  to  obtain  financing  in 
connection  with  its  securities  settlement 
process  by  entering  into  repurchase 
transactions  with  GSCC  netting 
members  and/or  clearing  agent  bank 
members. 

n.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

According  to  GSCC,  it  is  occasionally 
required  to  obtain  financing  in 
connection  with  its  securities  setdement 
process.  For  example,  a  member  with  a 
net  short  position  may  deliver  securities 
so  near  the  close  of  the  securities 
Fedwire  that  GSCC  is  imable  to 
redeliver  the  securities  to  member(s) 
with  the  net  long  position(s).  GSCC's 
rules  contemplate  that  GSCC  will  obtain 
financing  under  these  circumstances  in 
the  form  of  loans,  because  the  rules 
expressly  permit  GSCC  to  grant  security 
interests  in  the  securities  in  question. 
The  costs  or  expenses  that  GSCC  incurs 
in  obtaining  such  financing  are 
generally  allocated  pro  rata  among  all 
netting  members  based  upon  usage  of 
GSCC's  services.3 

Another  example  of  a  situation  where 
GSCC  might  need  to  obtain  financing  is 
when  a  GCF  inter-dealer  broker  has  a 
GCF  net  settlement  position  as  the  result 
of  for  example,  a  data  submission  error. 
As  a  result,  GSCC  is  required  to  finance 
the  settlement  of  the  other-side  of  the 
transaction.  Again,  GSCC's  rules 
currently  contemplate  that  GSCC  will 
obtain  the  requisite  cash  or  securities 
through  loans  or  securities  borrowdng/ 
lending  transactions. 

GSCC  is  proposing  to  amend  its  rules 
to  give  it  the  option  to  obtain  the 
requisite  financing  in  the  circumstances 
described  above  by  entering  into 
repurchase  transactions  with  GSCC 
netting  members  and/or  clearing  agent 
bank  members.''  The  ability  to  enter  into 
repurchase  transactions  will  enable 
GSCC  to  obtain  more  favorable 
financing  terms  and  thus  will  result  in 
lower  financing  costs  being  allocated  to 
members.  Repurchase  transactions  are  a 
safe,  widely  accepted  financing 
mechanism.  GSCC  will  engage  in  such 
transactions  only  with  highly 
creditworthy  coimterparties  who  are 
GSCC  netting  members  or  GSCC's 
clearing  agent  banks.         ^ 

The  proposed  rule  change  also 
addresses  the  situation  where  an  inter- 
dealer  broker  netting  member  obtains 
financing  of  a  net  settlement  position. 
For  example,  an  inter-dealer  broker  may 
have  a  net  settlement  position  as  the 


result  of  an  uncompared  trade.  Under 
the  proposed  rule  change,  the  inter- 
dealer  broker-netting  member  would  be 
required  to  obtain  financing  by  entering 
into  overnight  repurchase  transactions 
with  GSCC  netting  members  or  clearing 
agent  bank  members,  and  GSCC  may 
reimburse  the  inter-dealer  broker  for  the 
costs  of  such  finances  if  the  net 
settlement  position  was  incurred 
through  no  fault  of  the  inter-dealer 
broker.5 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act^ 
and  the  rules  and  regulations 
thereunder  because  the  proposal  will 
provide  GSCC  with  an  additional 
financing  alternative  and  will  result  in 
lower  financing  costs  for  GSCC's 
members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  nde  change  wdll  have  an 
impact,  or  impose  a  burden,  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
Important  Notice.  GSCC  wdll  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  EfifectiveDess  of  the 
Proposed  RulejChange  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


■•  17  CFR  200.30-3(a)(l). 
>  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


3  GSCC's  rules  also  provide  that  if  the  GSCC 
Board  determines  in  its  sole  discretion  that  a 
netting  member  has  on  a  frequent  basis  and  without 
good  cause  caused  GSCC  to  incur  financing  costs, 
the  member  can  become  obligated  to  pay  for  or 
reimburse  GSCC  for  the  entire  amount  of  the 
financing  costs. 

'GSCC  already  has  the  authority  to  enter  into 
repurchase  agreements  in  connection  with  clearing 
fund  deposits  and  proprietary  funds. 


5  GSCC  may  also  reimburse  certain  dealer  netting 
members  in  a  similar  situation.  This  additional 
possibility  for  remibursement  would  apply  to  a 
division  or  other  separate  operating  unit  within  a 
dealer  netting  memt)er  that  GSCC  has  determined: 
(a)  operates  in  the  same  manner  as  a  broker  and  (b) 
has  agreed  to,  and  does,  participate  in  the  repo 
netting  service  pursuant  to  the  same  requirements' 
imposed  under  GSCC's  rules  on  inter-dealer  broker 
netting  members  that  participate  in  that  service. 

6  15  U.S.C.  78q-l. 
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(BJ  Institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-CSCC-00-01  and 
should  be  submitted  by  August  1,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
.authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary- 

[PR  Doc.  00-17421  Filed  7-10-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42996;  File  No.  SR-GSCC- 

00-04] 

Self-Regulatory  Organizations: 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Accepting 
Mortgage-Backed  Securities  for 
Processing  in  the  GCF  Repo  Service 

lune  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
June  1,  2000,  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Secxirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


Items  I,  n.  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  ot  tht"  IVrms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  GSCC  to  accept  non-Fedwire 
eligible  mortgage-backed  seciu-ities  for 
processing  in  GSCC's  GCF  Repo  Service. 

n,  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of.  and 
Statutory  ijasis  tor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

GSCC  introduced  its  GCF  Repo 
Service  in  November  1998.3  The  GCF 
Repo  Service  allows  GSCC's  non-inter- 
dealer  broker  netting  members 
("dealers")  to  trade  general  collateral 
repos  involving  U.S.  Government 
securities  throughout  the  day  without 
requiring  trade  for  trade  settlement  on  a 
delivery  versus  payment  basis. 

GSCC  has  been  activating  the  generic 
CUSIP  numbers  representing  the 
securities  that  are  eligible  for  GCF  Repo 
processing  in  stages.  U.S.  Treasury 
securities  with  a  maturity  of  ten  years  or 
less  and  U.S.  Treasury  secvuities  with  a 
maturity  of  thirty  years  or  less  were  the 
first  products  to  be  made  eligible  for 
GCF  Repo  processing.  At  the  beginning 
of  this  year,  GSCC  also  began  accepting 
non-mortgage-backed  agency  securities 
for  GCF  Repo  processing  and  then  more 
recently  began  accepting  mortgage- 


'17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

3  On  November  5. 1998.  the  Commission 
approved  a  rule  change  (Release  No.  34-40623,  File 
No.  SR-GSCC:-98-02)  that  allowed  GSCC  to 
implement  the  GCF  Repo  Service  on  an  intrabank 
basis.  On  April  16, 1999.  the  Commission  approved 
a  rule  change  (Release  No.  34-41303.  File  No.  SR- 
GSCC-99-01)  that  allowed  GSCC  to  implement  an 
enhancement  to  the  GCF  Repo  Service  to  enable 
participating  dealers  to  engage  in  GCF  Repo  trading 
with  participating  dealers  that  use  a  different 
clearing  bank. 


backed  securities  "MBS")  for  GCF  Repo 
processing." 

GSCC  members  active  in  the  MBS 
markets  have  expressed  an  interest,  both 
directly  and  through  The  Bond  Market 
Association,  in  having  GSCC  process  all 
types  of  MBS,  especially  those  issued  by 
the  Government  National  Mortgage 
Association  (Commonly  referred  to  as 
"GNMAs").5  Because  these  members 
engage  in  transactions  involving  all 
types  of  MBS,  not  just  Fedwire-eligible 
MBS,  they  desire  to  have  the  risk 
reducing  benefits  associated  with  GSCC 
processing  extend  to  GCF  Repo 
transactions  involving  non-Fedwire- 
eligible  MBS. 

When  GSCC  submitted  its  original 
GCF  Repo  rule  filing  to  the  Commission, 
it  only  contemplated  Fedwire-eligible 
securities  (treasuries,  agencies,  and 
certain  MBS)  as  eligible  products.  In 
response  to  the  industry  demand.  GSCC 
desires  to  expand  the  acceptable  types 
of  underlying  securities  processed  in  the 
GCF  Repo  Service  to  include  all  types 
of  MBS,  not  just  Fedwire-eligible  MGS. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  because  it  will  enhance  the 
GCF  Repo  Service  by  making  it  more 
responsive  to  the  needs  of  GSCC's 
members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)6  of  the  Act  and  Rule 


*  On  March  20,  2000,  GSCC  activated  the  generic 
CUSIP  nwmber  representing  Federal  Home  Loan 
Mortgage  Corporation  and  Federal  National 
Mortgage  Association  fixed-rate  MBS. 

'  The  Government  National  Mortgage  Association 
recently  announced  that  it  has  decided  to  move  its 
NBS  clearance  and  settlement  activities  to  the 
Federal  Reserve  System.  No  specific  timetable  has 
been  specified  for  this  move  which  will  make 
GNMAs  Fedwire-eligible. 

•15  U.S.C.  78s(b)(3)(A)(iii). 
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19b-4(f)(4)  ^  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  and  it  does  not  significantly 
dffect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
I  ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-04  and 
should  be  submitted  by  August  1,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 
VR  Doc.  00-17422  Filed  7-10-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-43001:  File  No.  SR-NASD- 

00-41] 

Self-Regulatory  Organization:  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  SelectNet  Fees 

June  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  29, 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Secimties  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  H,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  ^  The  Comnnission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulator>-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to:  (1)  Extend  the 
reduced  SelectNet  fee  pilot  program 
under  NASD  Rule  7010(i)  from  April  1, 
2000  until  March  31.  2001,  or  through 
the  date  of  implementation  of  the 
Nasdaq  National  Market  Execution 
System  ("Implementation  Date," 
currentlv  expected  to  be  July  10,  2000), 
whichever  is  sooner:  and  (2)  beginning 
on  the  Implementation  Date,  to  (a) 
reduce  the  fees  currently  charged  under 
NASD  Rule  7010(i)  for  the  execution  of 
transactions  in  SelectNet;  (b)  reduce  the 


'  17  CFR  240.19b-4(f)(4). 
» 17  CFR  200.3a-3(a)(12). 


» 15  U.S.C.  78sCb)(l). 

2  17CFR240.19b-4. 

'  The  Commission  notes  that  Nasdaq  filed  a 
virtually  identical  proposal,  SR-NASD-00-29,  on 
May  24,  2000.  In  SR-NASD-00-29,  Nasdaq 
proposed  to  amend  its  SelectNet  fees  in  the  same 
manner  that  it  proposes  to  amend  these  fees  in  this 
filing.  SR-NASD-00-29  was  filed  under  Section 
19(b)(3)(A)  of  the  Act  and,  therefore,  was  effecUve 
upon  filing.  Among  other  things,  Nasdaq  proposed 
in  SR-NASD-00-29  that  its  reduced  SelectNet  fees, 
which  were  subject  to  a  pilot  program,  continue 
from  the  date  of  the  filing.  May  24,  2000.  The  pilot 
program,  however,  expired  on  March  31.  2000. 
When  Commission  staff  brought  this  to  the 
attention  of  Nasdaq  expressed  its  desire  to  have  the 
reduced  fees  apply  retroactively  from  April  1  to 
May  23,  2000.  After  consultation  with  the 
Commission  staff,  Nasdaq  filed  this  proposal,  SR- 
NASD-OO-41,  to  replace  SR-NASD-00-29.  Because 
the  proposals  are  virtually  identical  except  for 
Nasdaq's  request  in  SR-NASD-OO-41  that  the 
reduced  fees  apply  retroactively,  the  Commission 
has  determined  not  to  publish  SR-NASD-00-29. 
Nevertheless,  the  public  can  receive  a  copy  of  it 
from  the  NASD  or  from  the  Commission's  public 
reference  room. 


fees  currently  charged  under  NASD 
Rule  4770(a)  for  the  execution  of 
transactions  in  the  Small  Order 
Execution  System  for  Nasdaq  SmallCap 
issues;  and  (c)  establish  that  the  fees 
charged  for  the  execution  of  transactions 
in  Nasdaq  National  Market  issues  in  the 
Nasdaq  National  Market  Execution 
System,  will  be  identical  to  the  fees 
charged  for  transactions  in  the  Small 
Order  Execution  System  ("SOES")  for 
Nasdaq  SmallCap  issues. 

Q.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

1.  Purpose 

Nasdaq  proposes  to  again  extend  its 
current  reduced  SelectNet  fees.*  The 
reasons  for  Nasdaq's  prevailing 
SelectNet  fee  structure  were  fully 
explained  in  its  original  fee  structure 
proposal  filed  with  the  Commission  in 
February  of  1998.^  Since  then,  SelectNet 
usage  has  continued  at  significantly 
elevated  levels.  As  such,  Nasdaq 
believes  that  an  extension  of  these 
reduced  fees  through  the 
Implementation  Date  is  warranted. 

Under  theproposal,  from  April  1, 
2000  imtil  march  31,  2001,  or  until  the 
Implementation  Date,  whichever  is 
sooner,  SelectNet  fees  would  continue 
to  be  assessed  in  the  following  manner: 


*  Nasdaq  represents  that  this  rule  supersedes  SR- 
NASD-OO-29.  which  Nasdaq  submitted  on  May  24, 
2000.  According  to  Nasdaq.  SR-NASD-00-29 
proposed  to  extend  the  pilot  program  reducing 
SelectNet  fees,  but  did  not  explicitly  state  that  the 
pilot  expired  on  March  31,  2000,  and  that  the  pilot 
should  apply  retroactively  as  of  April  1.  2000.  At 
the  request  of  Commission  staff,  Nasdaq  is 
submitting  this  filing  to  clarify  these  facts. 

5  See  Securities  Exchange  Act  Release  No.  39641 
(February  10.  1998),  63  FR  8241  (February  18, 
1998).  Nasdaq's  current  reduced  fee  structure  was 
originally  approved  for  a  90  day  period.  The  last 
extension  of  this  pilot  occurred  in  April  of  1999, 
and  the  pilot  expired  on  March  31.  2000.  According 
to  the  April  1999  extension,  the  SelectNet  fees  were 
supposed  "to  revert  to  their  original  $2.50  per-side 
level  on  April  1.  2000"  if  Nasdaq  took  no  action. 
See  Securities  Exchange  Act  Release  No.  41314 
(April  20.  1999);  64  FR  22664  (April  27,  1999). 
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(1)  $1 .00  will  be  charged  for  each  of  the 
first  50.000  SelectNet  orders  entered 
and  directed  to  one  particular  market 
participant  that  is  subsequently 
executed  in  whole  or  in  part,  $.70  for 
the  next  50.000  directed  orders  executed 
that  same  month,  and  $.20  for  each 
remaining  directed  order  executed  that 
same  month;  (2)  no  fee  will  be  charged 
to  a  member  who  receives  and  executes 
a  directed  SelectNet  order;  (3)  the 
existing  $2.50  fee  will  remain  in  effect 
for  both  sides  of  executed  SelectNet 
orders  that  result  from  broadcast 
messages;  and  (4)  a  $0.25  fee  will 
remain  in  effect  for  any  member  who 
cancels  a  SelectNet  order.  Nasdaq  will 
continue  to  monitor  and  review 
SelectNet  activity  to  determine  if  further 
changes  to  the  SelectNet  fee  structure 
are  appropriate. 

On  January  14,  2000.  the  Commission 
issued  an  order  approving  rule  changes 
that:  (1)  Establish  the  Nasdaq  National 
Market  Execution  system  ("NNMS").  a 
new  platform  for  the  trading  of  Nasdaq 
National  Market  ("NNM")  secxuities;  (2) 
modify  the  rules  governing  the  use  of 
SelectNet  for  trading  NNM  issues;  and 
(3)  leave  unchanged  the  trading  of 
Nasdaq  SmallCap  securities  on  the 
Small  Order  Execution  system 
("SmallCap  SOES").^  Nasdaq  currently 
plans  to  implement  these  system 
changes  on  July  10,  2000. 

The  NNMS  will  be  the  primary 
trading  platform  for  Nasdaq  NNM 
issues.  The  NNMS  will  be  based  on  the 
SOES  architecture  that  currently  exists, 
but  will  be  enhanced  in  several  ways: 
(1)  The  maximum  order  entry  size  will 
be  9,900  shares  for  NNM  securities;  (2) 
market  participants  (including  market 
makers)  will  be  able  to  use  Nasdaq's 
automated  execution  systems  on  a 
proprietary  basis  for  transactions  in 
NTnIM  securities;  (3)  the  Ume  delays 
between  NNM  executions  against  the 
same  market  maker  on  ECN 
participating  in  the  NNMS  will  be 
reduced  to  5  seconds;  (4)  NNMS  will 
include  a  reserve-size  functionality, 
which  will  be  accessible  on  an 
automated  basis;  and  (5)  eliminating  the 
"No  Decrementation"  and  preferencing 
functionality  that  currently  exist  in 
SOES, 

SelectNet  generally  will  be  used  to 
deliver  negotiable  orders  to  market 
makers  and  ECNs  that  participate  in  the 
NNMS.  SelectNet  orders  will  no  longer 
be  "liability  orders."  SelectNet  will 
accept  entry  of  orders  directed  to 
specific  market  makers  in  NNM 
seciu-ities  only  if  such  orders:  (1)  Seek 
at  least  100  shares  more  than  the 


displayed  amount  of  the  quote  to  which 
they  are  directed;  and  (2)  are  designated 
as  either  "all-or-none"  or  "minimum 
acceptable  quantity"  for  at  least  100 
shares  more  than  the  quoted  size. 
SelectNet  will  automatically  reject 
preferenced  messages  not  meeting  these 
conditions.  Recipients  of  SelectNet 
orders  will  then  have  the  option  to 
execute  the  order,  initiate  electronic 
negotiation,  or  let  the  order  expire. 
Market  participants  will  still  use 
SelectNet  to  deliver  liability  orders  to 
order-entry  ECNs  and  UTP  Exchanges. 

It  is  expected  that  much  of  the  trading 
volume  in  NNM  seciu-ities  will  migrate 
from  SelectNet  to  the  NNMS,  due 
largely  to  the  elimination  of  the  liability 
aspect  of  SelectNet.  The  proposed 
pricing  structure  reflects  this  shift  by 
removing  from  NNMS  the  $.50  per  order 
fee  that  market  participants  currently 
pay  for  receiving  a  SOES  execution,  and 
also  in  the  addition  of  volume 
discounts.  Thus,  market  participants 
will  pay  $.50  per  execution  for  executed 
orders  of  under  2000  shares,  with  a 
discoimted  price  of  $.30  for  any  order 
after  150,000;  $.90  for  orders  over  2000 
shares.  Nasdaq  believes  that  this  will 
encourage  the  entry  of  quotes  into  the 
Nasdaq  system,  and  thereby  increase 
liquidity  in  the  Nasdaq  Stock  Market.^ 

Beginning  on  the  Implementation 
Date,  SelectNet  fees  would  be  assessed 
in  the  following  manner:  (1)  $.90  will  be 
charged  for  each  SelectNet  order  entered 
and  directed  to  one  particular  market 
participant  that  is  subsequently 
executed  in  whole  or  in  part;  (2)  no  fee 
will  be  chcuged  to  a  member  who 
receives  and  executes  a  directed 
SelectNet  order;  (3)  the  existing  $2.50 
fee  will  remain  in  effect  for  bodi  sides 
of  executed  SelectNet  orders  that  result 
from  broadcast  messages;  (4)  market 
participants  will  be  assessed  $.70  per 
order  for  the  first  25,000  orders 
executed  monthly,  $.50  per  order  for  the 
next  25.000  orders  executed  monthly, 
and  a  $.10  for  each  remaining  liability 
order  executed  monthly;  and  (5)  a  $0.25 
fee  will  remain  in  effect  for  any  member 
who  cancels  a  SelectNet  order. 

Nasdaq  proposes  to  charge  the  same 
fees  for  frades  of  both  Nasdaq  SmallCap 
and  NNM  securities.  To  accomplish 
this.  Nasdaq  proposes  to  reduce  the  fees 
charged  for  trades  of  SmallCap 
Securities  through  SOES.  Beginning  on 
the  Implementation  Date,  fees  for  NNMS 
trades  of  NNM  seciu-ities  and  SOES 
trades  of  SmallCap  securities  will  be 
assessed  in  the  following  manner:  (1)  A 


»  See  Securities  Exchange  Act  Release  No.  42344 
(January  14.  2000);  65  FR  3987  (January  25.  2000). 


'  Nasdaq  believes  that  the  fee  changes  will  have 
a  revenue-neutral  effect.  Telephone  conversation 
between  Jeffrey  S.  Davis,  Assistant  General  Counsel, 
Nasdaq,  and  Joseph  Corcoran,  Attorney,  Division  of 
Market  Regulation,  Commission,  on  June  28,  2000. 


fee  of  $.50  per  order  executed  for  the 
first  150,000  orders  executed  under 
2000  shares  monthly;  (2)  a  fee  of  $.30  for 
all  remaining  orders  executed  less  than 
2000  shares  monthly;  (3)  a  fee  of  $.90 
per  order  for  all  orders  over  2000  shares; 
and  (4)  no  fee  will  be  charged  to  a 
member  who  receives  an  execution  in 
SOES  or  NNMS. 

2.  Statutory  Basis 

For  the  reason  set  forth  above,  Nasdaq 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  15A(b)(5)  of 
the  Act,8  which  requires  that  the  rules 
of  the  NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facihty  or  system  which  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competiton 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piu-poses  of  Ae  Act. 

C,  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
charge  imposed  by  the  Association,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.  10  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


»15U.S.C.  78o-3(bK5). 
»15U.S.C.  78s(b)(3)(A)(ii). 
•0  17Cni240.19b-4(f)(2). 
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450  Fifth  Street,  NW.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-41  and  should  be 
submitted  by  August  1,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. *' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-17423  Filed  7-10-00;  8:45  am] 

BILLING  CODE  B010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  3361] 

Determinations  on  Export-Import  Bank 
Financing  in  Support  of  Sale  of 
Helicopters  to  Colombia 

Pursuant  to  section  2(b)(6)  of  the 
Export-Import  Bank  Act  of  1945,  as 
amended,  and  Executive  Order  11958  of 
January  18,  1977,  as  amended  by 
Executive  Order  12680  of  July  5, 1989, 
I  hereby  determine  that: 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  Colombia 
has  requested  Export-Import  Bank  (Ex- 
Im)  financial  guarantees,  fourteen  UH- 
60  (BlackhawkJ  helicopters,  are  to  be 
used  primarily  for  anti-narcotics 
purposes; 

(2)  The  sale  of  such  defense  articles 
and  services  would  be  in  the  national 
interest  of  the  United  States; 

(3)  The  Government  of  Colombia  has 
complied  with  all  U.S. -imposed  end-use 
restrictions  on  the  use  of  defense 
articles  and  services  previously 
financed  under  the  Act;  and 

(4)  The  Government  of  Colombia  has 
not  used  defense  articles  or  services 
previously  provided  under  the  Act  to 
engage  in  a  consistent  pattern  of  gross 
violations  of  internationally  recognized 
human  rights. 

The  determinations  shall  be  reported 
to  Congress  and  shall  be  published  in 
the  Federal  Register. 


"17  CFR  200.30-3a(a)(12). 


Dated:  May  22,  2000. 
Madeleine  Albright, 

Secretary  of  State. 

[FR  Doc.  00-17475  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4710-07-0 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Notice  of  Meeting. 

summary:  The  Regional  Resource 
Stewardship  Council  (Regional  Council) 
will  hold  a  meeting  to  consider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  App.  2  (FACA). 

The  meeting  agenda  includes  the 
following  briefings: 

1.  Watershed  Teams 

2.  Stewardship  Planning 

3.  Shoreline  Management 

4.  26a  Permitting 

5.  Subcommittee  Reports 

It  is  the  Regional  Council's  practice  to 
provide  an  opportunity  for  members  of 
the  public  to  make  oral  public 
comments  at  its  meetings.  However,  due 
to  the  short  meeting  time,  an 
opportvmity  for  members  of  the  public 
to  make  oral  public  comments  at  the 
meeting  will  not  be  provided.  Written 
comments,  however,  are  invited  and 
may  be  mailed  to  the  Regional  Resource 
Stewardship  Council,  Tennessee  Valley 
Authority,  400  West  Summit  Hill  Drive, 
WT  llA,  Knoxville,  Tennessee  37902. 

DATES:  The  meeting  will  be  held  in  two 
sessions  on  July  28,  2000,  from  8  a.m. 
to  9:45  a.m.  and  fi-om  3:15  p.m.  to  5  p.m. 
EDT. 

ADDRESSES:  The  meeting  will  be  held  in 
knuxville,  Tennessee,  in  the  West 
Tower  Auditorium  at  the  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  Knoxville,  Tennessee  37902,  and 
wdll  be  open* to  the  public.  Anyone 
needing  special  access  or 
accommodations  should  let  the  contact 
below  know  at  least  a  week  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Hill,  400  West  Summit  Hill 
Drive,  WT  11  A,  Knoxville,  Tennessee 
37902-1499,  (865)  632-2333. 

Dated:  June  30,  2000. 
Kathryn  ].  Jackson, 

Executive  Vice  President.  River  System 
Operations  &■  Environment.  Tennessee  Valley 
Authority. 
'  [FR  Doc.  00-17484  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  8120-08-41 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

COUNCIL  ON  ENVIRONMENTAL 

QUALITY 

Request  for  Public  CorT-iner-i:  Draft 
Guidelines  for  implementation  o* 
Executive  Orde'  "'314'    Eny  I'Dnmental 
Review  of  Trade  Agreements  Notice  of 
Public  Hearing 

AGENCY:  Office  of  the  United  States 
Trade  Representative  and  Council  on 
Environmental  Quality 

ACTION:  Notice  of  request  for  written 
public  comment;  notice  of  public 
hearing 

SUMMARY:  On  November  16,  1999, 
President  Clinton  signed  Executive 
Order  13141.  64  FR  63169  (Nov.  18, 
1999).  The  Order  makes  explicit  the 
United  States'  commitment  to  a  policy 
of  ongoing  assessment  and  evaluation  of 
the  environmental  impacts  of  trade 
agreements,  and  in  certain  instances,  the 
conduct  of  v^ritten  environmental 
reviews.  The  Order  directs  the  Office  of 
the  United  States  Trade  Representative 
(USTR)  and  the  Council  on 
Environmental  Quality  (CEQ)  to  oversee 
implementation  of  the  Order,  including 
the  development  of  procedures  pursuant 
to  the  Order. 

This  notice  seeks  public  comment  on 
draft  Guidelines  for  implementing  the 
Executive  Order.  USTR  and  CEQ 
developed  the  draft  Guidelines  through 
an  extensive  interagency  process  with 
active  participation  from  interested 
foreign  policy,  environmental,  and 
economic  agencies.  USTR  and  CEQ  also 
solicited  input  from  advisory 
committees  and  the  public.  65  Fed.  Reg. 
9757  (Feb.  22,  2000).  The  resulting  draft 
Guidelines  endeavor  to  assure  that 
consideration  of  the  environmental 
implications  of  trade  agreements  is  an 
integral  part  of  the  policymaking 
process,  and  that  environmental 
analysis  is  imdertaken  sufficiently  early 
to  inform  the  development  of  U.S. 
negotiating  positions  and  objectives. 
Further,  the  draft  Guidelines  make 
public  participation  an  integral 
component. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  U.S.  Trade  Representative. 
Environment  and  Natural  Resources 
Section,  telephone  202-395-7320,  or 
Council  on  Environmental  Quality, 
telephone  202-456-6224. 

SUPPLEMENTARY  INFORMATION: 
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A.  Executive  Order  13141  and  the 
Trade  Policy  Staff  Committee  (TPSC) 
Process 

The  United  States  has  relevant 
experience  with  environmental  reviews 
of  trade  agreements,  including  the  North 
American  Free  Trade  Agreement  in 
1991-92  and  the  Uruguay  Round 
Agreements  in  1994.  Most  recently,  in 
November.  1999,  the  United  States 
prepared  a  study  of  the  economic  and 
environmental  effects  of  the  proposed 
Accelerated  Tariff  Liberalization 
initiative  with  respect  to  forest 
products.  Building  on  this  experience. 
Executive  Order  13141  institutionalizes, 
for  the  first  time,  the  procedures  for 
integrating  consideration  of 
environmental  issues  into  the 
negotiating  process.  The  Order 
recognizes  that  enviroiunental  reviews 
are  an  important  tool  to  help  identify 
potential  environmental  effects  of  trade 
agreements,  both  positive  and  negative, 
and  to  help  facilitate  consideration  of 
appropriate  responses  to  those  effects 
whether  in  the  course  of  negotiations, 
through  other  means,  or  both. 

Sections  1  and  4(a)  of  the  Order 
commit  the  United  States  to  careful 
assessment  and  consideration  of  the 
environmental  impacts  of  futxu'e  trade 
agreements,  including  environmental 
reviews  of  certain  major  agreements 
(comprehensive  multilateral  trade 
rounds,  multilateral  or  bilateral  free 
trade  agreements,  and  major  new 
agreements  m  natural  resource  sectors). 
Further.  Section  4(c)  of  the  Order 
provides  that  environmental  reviews 
may  also  be  done  for  other  agreements 
based  on  such  factors  as  the  significance 
of  reasonablv  foreseeable  environmental 
impacts,  although  it  is  anticipated  that 
most  secti;)ral  liberalization  agreements 
will  not  require  reviews. 

Pursuant  to  section  5(a)  of  the  Order, 
reviews  shall  be  written;  initiated 
through  a  Federal  Register  notice 
outlining  the  proposed  agreement  and 
soliciting  public  comment  and 
information  on  the  scope  of  the  review; 
and  undertaken  sufficiently  early  in  the 
process  to  inform  the  development  of 
negotiating  positions.  This  section  of  the 
Order  also  acknowledges  that  the 
environmental  review  process  shall  not 
be  a  condition  for  the  timely  tabling  of 
particular  negotiating  proposals.  Written 
environmental  reviews  shall  be  made 
available  in  draft  form  for  public 
comment  where  practicable,  and  shall 
be  made  available  to  the  public  in  final 
form.  Section  5(b)  of  the  Order  provides 
that,  as  a  general  matter,  the  focus  of 
reviews  will  be  on  impacts  in  the 
United  States;  however,  reviews  may 


also  examine  global  and  transboundary 
impacts  as  appropriate  and  prudent. 

In  accordance  with  the  Order, 
environmental  reviews  will  be 
conducted  by  USTR  through  the  Trade 
Policy  Staff  Committee  (TPSC).  The 
TPSC  is  the  basic  mechanism  for 
interagency  decisionmaking  on  U.S. 
trade  policy.  It  is  a  senior-civil-servant- 
level  committee  established  by  section 
242  of  the  Trade  Expansion  Act  of  1962, 
as  amended  (19  U.S.C.  section  1872). 
The  composition  of  the  TPSC  includes 
enviroiunental  agencies  as  the  scope  of 
its  work  has  expanded.  The  basic  work 
of  the  TPSC  is  performed  by  a  network 
of  staff-level  subcommittees  and  task 
forces,  organized  by  geographical  region 
and/ or  sector.  The  committees  prepare 
recommendations  on  subjects  within 
their  purview  {e.g.,  instructions  to 
negotiators  on  specific  issues  relevant  to 
a  given  trade  agreement).  These 
recommendations  take  the  form  of  a 
paper,  which  then  must  be  cleared  by 
agencies  on  the  TPSC. 

B.  Public  Comments  and  .\dvisory 
Committee  Recommendations 

On  February  22,  2000,  USTR  and  CEQ 
requested  the  views  of  the  public 
concerning  issues  the  agencies  should 
consider  when  developing  guidelines 
for  implementing  the  Order,  including 
general  views  on  how  the 
environmental  review  process  should 
work;  mechanisms  for  involving  the 
public;  the  timing  and  process  for 
conducting  written  reviews;  and 
appropriate  methodologies  for  assessing 
environmental  impacts  in  the  context  of 
trade  negotiations.  65  Fed.  Reg.  9757. 
Twenty-two  sets  of  comments  were 
received  from  a  broad  spectnmi  of  the 
public,  including  representatives  of 
industry,  agriculture,  and 
environmental  organizations.  USTR's 
advisory  committee,  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC),  also  submitted 
recommendations  (with  one  dissent) 
concerning  implementation  of  the 
Order. 

The  process  for  developing  the  draft 
Guidelines  (attached  below)  involved 
vigorous  discussions  and  input  from  a 
broad  spectrum  of  agencies  and 
interested  parties.  The  resulting  draft 
endeavors  to  strike  a  careful  balance 
assuring  that  environmental  issues  are 
factored  into  the  development  of  U.S. 
negotiating  objectives  and  positions, 
while  also  providing  sufficient 
flexibility  to  address  the  wide  variety  of 
trade  agreements  and  negotiating 
timetables.  The  draft  Guidelines  also 
take  into  account  significant  public 
comments  received,  including  advisory 
committee  recommendations.  Following 


is  a  summary  of  how  public  comments 
have  been  addressed  in  the  draft. 

1 .  General  Comments 

In  general,  public  comments 
supported  the  Executive  Order's 
objective  of  integrating  environmental 
considerations  into  the  development  of 
trade  negotiating  objectives  and 
positions.  Some  commenters 
emphasized  that  reviews  should  be  a 
proactive  tool  for  improving 
environmental  performance  through 
trade  policy  development,  and  that 
public  involvement  was  critical  to 
restore  public  confidence  in  trade 
liberalization  as  a  national  goal.  They 
also  stressed  the  importance  of  a  process 
of  ongoing  assessment  and  evaluation  of 
the  enviroiunental  implications  of  trade 
agreements  (including  agreements  that 
do  not  receive  a  reviewj.  Other 
commenters  urged  that  reviews  consider 
the  potential  environmental  benefits  as 
well  as  potential  negative  impacts  of 
trade  liberalization,  and  stressed  that 
the  Guidelines  should  not  set  the  bar  so 
high  that  reviews  become  a  deterrent  to 
trade  rather  than  a  beneficial  analytical 
tool.  Almost  all  commenters 
emphasized  the  use  of  the 
environmental  review  process  to 
identify  "win-win"  opportunities  where 
opening  markets  and  reducing  or 
eliminating  subsidies  hold  promise  for 
yielding  environmental  benefits. 

In  response,  the  draft  Guidelines 
provide  that  positive  as  well  as  negative 
environmental  impacts  will  be 
considered  in  reviews,  and  recognize 
that  reviews  should  be  used  as 
appropriate  to  identify  areas  in  which 
the  trade  agreement  can  complement 
U.S.  environmental  objectives.  Further, 
they  envision  that  public  input  is  an 
essential  component  of  the  review  and 
provide  for  public  participation  at  key 
points  in  the  review  process,  including 
opportunities  to  comment  on  the  scope 
of  the  review  and.  in  most  cases,  on  a 
draft  review  document.  While  the  focus 
of  the  Executive  Order,  and  therefore  of 
the  draft  Guidelines,  is  necessarily  on 
agreements  that  warrant  an 
environmental  review,  the  draft 
Guidelines  also  clarify  the  process  of 
ongoing  environmental  evaluation  and 
assessment  applicable  to  all  agreements. 

2.  Specific  Issues 

Regarding  specific  issues,  TEPAC  and 
a  number  of  commenters  stressed  the 
importance  of  initiating  the  reviews  as 
early  as  feasible  in  the  process  in  order 
to  maximize  the  usefulness  of 
environmental  analysis  in  informing 
negotiating  positions.  The  draft 
Guidelines  incorporate  this  approach, 
though  they  recognize  that  no  bright 
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line  test  is  possible  and  that  there 
should  be  sufficient  information 
available  about  the  United  States' 
negotiating  objectives  to  make  analysis 
meaningful. 

TEPAC  and  a  number  of  commenters 
emphasized  the  importance  of 
determining  the  appropriate  scope  of 
the  environmental  review  ("scoping"). 
As  a  result,  the  draft  Guidelines 
endeavor  to  address  the  scoping  process 
in  detail.  They  provide  for  early 
involvement  of  interested  agencies  and 
the  public  to  help  assure  that  significant 
issues  are  identified  early  in  the  process 
and  that  government  resources  are 
targeted  effectively. 

Commenters  differed  over  whether 
reviews  should  normally  examine 
environmental  impacts  outside  the 
United  States.  TEPAC  and  several 
commenters  recommended  that  reviews 
should  presumptively  examine  such 
effects,  while  other  commenters 
contended  that  examination  of  effects 
outside  the  United  States  should  be 
limited.  Consistent  with  the  Executive 
Order,  the  draft  Guidelines  acknowledge 
that  domestic  impacts  are  the  primary 
concern  and  priority'  of  the  reviews. 
However,  the  draft  Guidelines  provide 
that  global  and  transboundary  impacts 
will  be  included  in  the  scoping  process 
for  every  review,  including  opportunity 
for  public  input.  The  draft  Guidelines 
further  elaborate  on  some  of  the 
considerations  relevant  to  inclusion  of 
global  and  transboundary  impacts  in  a 
review. 

Several  commenters  contended  that 
reviews  should  be  presumptively  done 
for  agreements  covered  by  Section  4(c) 
of  the  Order  (for  which  reviews  are  not 
mandated),  while  other  commenters 
generally  favored  a  more  limited 
application.  The  draft  Guidelines 
provide  that  USTR,  through  the  TPSC, 
will  conduct  an  objective  process  for 
making  decisions  whether  to  conduct  a 
review  for  a  Section  4(c)  agreement,  and 
make  the  significance  of  reasonably 
foreseeable  environmental  impacts  an 
essential  criterion  in  such  decisions. 
The  draft  Guidelines  elaborate  on 
considerations  relevant  to  the 
assessment  of  significance,  as  well  as 
noting  operational  constraints  that  may 
be  appropriate  to  consider  in  certain 
circumstances  Further,  the  draft 
Guidelmes  provide  that  a  decision  not 
to  conduct  a  review  for  a  Section  4(c) 
agreement  does  not  relieve  agencies  of 
their  obligation  to  consider 
environmental  issues  under  the  process 
of  ongoing  assessment  and  evaluation 
applicable  to  all  trade  agreements. 

A  number  of  commenters  suggested 
that  the  reviews  should  include  an 
examination  of  changes  expected  to 


occur  as  a  result  of  the  trade  agreement 
compared  with  the  situation  assuming 
no  trade  agreement.  In  order  to 
accomplish  this  and  to  isolate  any 
environmental  impacts  resulting  from 
the  proposed  trade  agreement  from  the 
other  sources  of  environmental  change, 
the  draft  Guidelines  provide  that 
environmental  impacts  will  be  analyzed 
in  comparison  to  a  base  or  baseline 
scenario. 

Finally,  many  commenters 
acknowledged  that  prescription  of  a 
particular  methodology  for 
environmental  review  of  trade 
agreements  is  not  possible,  given  the 
variety  of  trade  agreements  and  the 
emerging  state  of  methodological 
development.  However,  they  stressed 
that  methodologies  should  be  objective 
and  science-based.  The  draft  Guidelines 
provide  that  analysis  should  be  based 
on  scientific  information  and  principles, 
documented  experience,  and  objective 
data,  while  acknowledging  assiunptions 
and  uncertainties  in  methodologies  or 
data.  TEPAC  also  recommended  that 
interested  agencies  identify  sources  of 
data  and  analytical  methodologies 
within  and  outside  of  the  U.S. 
government,  which  could  serve  as  a 
basis  for  specific  environmental 
analyses.  In  response,  the  draft 
Guidelines  provide  that  agencies  should 
use  best  efforts  to  develop  such 
assessment  capacity. 

Requests  To  Participate  m  Public 
Hearing 

A  public  hearing  will  be  held  on 
Wednesdav  and  Thursday,  August  2  and 
3,  2000,  beginning  at  9:30  am,  at  1724 
F  Street  NW..  Washington,  DC  20508. 
Persons  wishing  to  provide  oral 
testimony  should  provide  written 
notification  of  their  intention  by 
Tuesday,  July  25,  2000,  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  U.S.  Trade 
Representative,  room  122,  600 
Seventeenth  Street,  NW.,  Washington, 
DC  20508.  The  notification  should 
include:  (1)  the  name,  address  and 
telephone  number  of  the  person 
presenting  the  testimony;  and  (2)  the 
organization  represented,  if  any. 

Parties  presenting  oral  testimony 
should  also  submit  a  written  statement, 
in  20  copies,  by  Monday,  July  31,  2000, 
to  Gloria  Blue  at  the  above  address. 
Remarks  at  the  hearing  should  be 
limited  to  no  more  than  ten  minutes  to 
allow  for  possible  questions  bom  the 
Chairs  and  the  interagency  panel. 
Participants  should  provide  20  typed 
copies  of  their  oral  statement. 


Submission  of  Written  Comments 

Persons  wishing  to  submit  written 
comments  on  the  draft  Guidelines  in 
response  to  this  notice  should  provide 
20  copies  no  later  than  Friday,  August 
25,  2000.  Comments  should  be 
addressed  to  Gloria  Blue  at  the  above 
address,  marked  ATTN:  Draft 
Guidelines  for  Implementation  of 
Executive  Order  13141 — Environmental 
Review  of  Trade  Agreements. 

Submissions  will  be  available  for 
public  inspection  at  the  USTR  Reading 
Room,  Room  101,  Office  of  the  U.S. 
Trade  Representative,  600  Seventeenth 
Street,  NW.,  Washington.  DC.  An 
appointment  to  review  the  file  may  be 
made  by  calUng  Brenda  Webb  at  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  10  a.m.  to  12  noon  and 
ft'om  1  p.m.  to  4  p.m.,  Monday  through 
Friday. 

Carmen  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee. 

Dinah  Bear, 

General  Counsel,  Council  on  Environmental 

Quality. 

Guidelines  for  Implementation  of 
Executive  Order  13141 

I.  Purpose  of  the  Guidelines 

1 .  The  purpose  of  these  Guidelines  is 
to  implement  Executive  Order  13141, 
Environmental  Review  of  Trade 
Agreements.  They  are  meant  to  ensure 
that  consideration  of  reasonably 
foreseeable  enviroimiental  impacts  of 
trade  agreements  (both  positive  and 
negative),  and  identification  of 
complementaries  between  trade  and 
environment  objectives,  are  consistent 
and  integral  parts  of  the  trade  and 
environmental  policymaking  process. 

n.  Environmental  Review  of  Trade 
Agreements 

1.  Section  4(a)  of  the  Executive  Order 
identifies  three  categories  of  agreements 
for  which  an  Environmental  Review 
(ER)  is  mandated:  (1)  Comprehensive 
multilateral  trade  rounds;  (2)  bilateral  or 
plurilateral  free  trade  agreements;  and 
(3)  major  new  trade  liberalization 
agreements  in  natiiral  resource  sectors. 

2.  Section  4(c)  of  the  Executive  Order 
provides  that  ERs  may  also  be  done  for 
other  agreements.  The  decision  whether 
to  conduct  an  ER  in  such  cases  shall  be 
based  on  an  objective  assessment  of  the 
particular  agreement 

3.  The  significance  of  reasonably 
foreseeable  enviroimiental  impacts  shall 
be  an  essential  factor  in  determining 
whether  to  conduct  an  ER  for  Section 
4(c)  agreements.  The  assessment  of  this 
factor  shall  include  consideration  of  the 
following: 
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a.  The  extent  to  which  the  agreement 
might  affect  environmentally  sensitive 
resources  and/or  result  in  substantial 
changes  in  trade  flows  of  products  or 
services  that  could  confer 
environmental  harms  or  benefifs; 

b.  The  extent  to  which  the  agreement 
might  affect  U.S.  environmental  laws, 
regulations,  policies,  and/or 
international  commitments;  and 

c.  The  magnitude  and  scope  of 
reasonably  foreseeable  enviroiunental 
impacts. 

4.  In  certain  circumstances,  it  may  be 
appropriate  also  to  consider  operational 
constraints  when  determining  whether 
to  conduct  an  ER  for  Section  4{c) 
agreements.  Such  constraints  may  relate 
to  the  negotiation  timetable,  the  lack  of 
available  relevant  data  and  analytical 
tools,  and  the  relative  priority  among 
competing  needs  for  environmental 
expertise  in  trade-related  activities. 

5.  The  Executive  Order  anticipates 
that  most  sectoral  liberalization 
agreements  will  not  require  an  ER 
because  it  is  expected  that  they  are 
unlikely  to  result  in  significant 
environmental  impacts. 

6.  A  decision  not  to  conduct  an  ER  for 
a  Section  4(c)  agreement  will  not  relieve 
the  Federal  government  of  the  obligation 
to  consider  environmental  issues  under 
the  process  of  ongoing  assessment  and 
review  applicable  to  all  trade 
agreements,  see  Section  VIII.  The 
decision  not  to  conduct  an  ER  may  be 
reassessed  as  appropriate. 

Ill,  Initiation  of  the  Written 
Environmental  Review  Process 

A.  General  Principles 

1.  The  overarching  goal  of  the  ER 
process  is  to  ensiu^  that,  through  the 
consistent  application  of  principles  and 
procedures,  environmental 
considerations  are  integrated  into  the 
development  of  U.S.  positions  in  trade 
negotiations.  In  order  to  accomplish  this 
goal,  the  ER  process  should  be  initiated 
early  enough  to  maximize  the 
usefulness  of  environmental 
information  and  analysis  for  informing 
negotiating  positions. 

2.  Pursuant  to  Section  5  of  the 
Executive  Order,  the  ER  process  shall 
not  be  a  condition  for  the  timely  tabling 
of  specific  negotiating  position. 

B.  Process  Considerations 

1.  USTR,  through  the  Trade  Policy 
Staff  Committee  (TPSC)  interagency 
process,  shall  initiate  the  ER  process 
with  a  notice  in  the  Federal  Register  as 
soon  as  possible  once  sufficient 
information  exists  concerning  the  scope 
of  the  proposed  trade  agreement.  See 
Appendix  A. 


2.  Environmental  issues  shall  be 
analyzed  by  the  relevant  TPSC 
subcommittee(s)  conducting  the 
negotiation  or,  as  appropriate,  by  a 
working  group  under  the  subcommittee 
established  for  such  piu"pose.  For 
purposes  of  these  Guidelines,  the  term 
Enviroiunental  Review  Group  (ERG) 
refers  to  any  TPSC  group  tasked  with 
the  environmental  review  of  trade 
agreements  under  these  Guidelines. 

3.  In  order  to  expedite  the  initiation 
of  the  ER  process  for  a  particular  trade 
agreement,  it  may  be  desirable  to 
analyze  discrete  aspects  of  the  proposed 
agreement  as  sufficient  information 
becomes  available.  In  all  cases,  the  final 
ER  dociunent  should  address  identified 
environmental  impacts  in  a 
comprehensive  manner. 

4.  For  some  agreements  that  fall  under 
Section  4(c)  of  Che  Executive  Order,  the 
need  for  an  ER  may  not  be  identified 
until  after  specific  negotiating  positions 
have  been  established  or  are  imder 
development.  In  such  cases,  the  ER 
process  shall  be  initiated  as  soon  as 
feasible  thereafter. 

rV.  Determining  the  Scope  of  the 
Environmental  Review 

A.  General  Principles 

1 .  In  order  to  target  goverrunental 
resources  effectively,  the  scope  of  the 
ER  must  be  considered  in  advance  of  the 
analysis  of  potential  enviromnental 
impacts.  The  early  involvement  of 
interested  agencies  and  the  public  in  the 
scoping  process  helps  assure  that  the 
analysis  is  adequate  and  that  issues  are 
identified  early  in  the  process. 

2.  The  scoping  process  involves  the 
identification  of  significant  issues  to  be 
analyzed  in  depth  in  the  ER,  edong  with 
the  elimination  from  detsiiled  study  of 
those  issues  which  are  not  significant  or 
have  been  covered  by  prior  reviews. 

3.  Scoping  includes  consideration  of 
the  environmental  dimensions  of  the 
regulatory  and  trade  policies  at  issue, 
including  ways  in  which  the  trade 
agreement  can  complement  U.S. 
enviroiunental  objectives. 

4.  USTR.  through  the  TPSC.  shall 
request  public  comment  on  the  scope  of 
the  ER  through  the  Federal  Register 
Notice  of  Initiation,  and  shall, seek  the 
views  of  advisory  committees,  including 
the  Trade  and  Environment  Policy 
Advisory  Committee  (TEPAC).  See 
Section  VI  and  Appendix  A. 

B.  The  Scoping  Process 

1.  Overview 

a.  The  scoping  process  for  the  ER  has 
two  principal  components:  (i) 
identification  of  issues;  and  (ii) 
prioritization  of  issues.  The  first 


component  focuses  on  soliciting  input 
and  determining  the  types  of 
environmental  impacts  that  could  result 
fi-om  the  proposed  trade  agreement.  The 
second  component  focuses  on 
prioritizing  the  significant  issues  that 
should  be  analyzed  to  determine 
environmental  consequences  of  the 
trade  agreement.  The  result  of  an 
effective  scoping  process  is  a  targeted, 
analytical  work  plan. 

b.  Issue  identification  and 
prioritization  is  an  iterative  process. 
Negotiating  positions  are  likely  to 
undergo  continual  adjustment  until  the 
agreement  is  completed.  The  steps  taken 
to  establish  the  scope  of  the  ER  may, 
therefore,  be  revisited  throughout  the 
process. 

2.  Identification  of  Issues 

a.  This  step  in  the  scoping  process  is 
meant  to  identify  the  range  of  possible 
environmental  concerns.  However,  not 
all  issues  identified  will  necessarily  be 
analyzed  in  the  ER.  The  second  step  in 
the  scoping  process,  issue  prioritization 
(described  below),  will  be  used  to  select 
important  issues  warranting  analysis. 

b.  Solicitation  of  Information 

(1)  The  scoping  process  shall  draw 
upon  the  knowledge  of  any  agency  with 
relevant  expertise  in  the  subject  matter 
under  consideration,  as  well  as  the 
views  of  the  public  and  advisory 
committees. 

c.  Information  Relevant  to  Scoping 

(1)  Three  types  of  information  shall  be 
considered  when  determining  the  scope 
oftheER: 

(a)  The  scope  and  objectives  of  the 
proposed  trade  agreement; 

(b)  A  realistic  range  of  alternative 
approaches  for  accomplishing  the  broad 
objectives  of  the  trade  agreement:  and 

(c)  Types  of  reasonably  foreseeable 
environmental  impacts. 

d.  Scope  of  the  Proposed  Trade 
Agreement 

(1)  The  scope  of  the  ER  is  a  function 
of  the  scope  of  the  proposed  trade 
agreement.  Thus,  the  ERG  shall 
maintain  continuing  awareness  of  the 
negotiation  goals  as  thev  evolve. 
Relevant  TPSC  working  groups  should 
confer  with  the  ERG  to  ensure  that  the 
scope  of  the  ER  properly  reflects 
emerging  environmental  issues. 

e.  Alternative  Negotiating  Approaches 

(1)  Where  a  range  of  alternative 
negotiating  approaches  is  under 
consideration  for  accomplishing  the 
broad  objectives  of  the  trade  agreement, 
the  scoping  process  should  be  used  to 
gain  an  understanding  of  important 
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elements  likely  to  be  at  issue  in  the 
negotiations. 

(2)  Negotiating  approaches  identified 
for  analysis  shall  be  compared  with  a 
base  or  baseline  scenario.  Alternative 
approaches  may  also  include 
consideration  of  methods  for  addressing 
positive  and  negative  environmental 
impacts.  See  Section  V. 

f.  Types  of  Reasonably  Foreseeable 
Environmental  Impacts 

(1)  During  the  initial  stages  of 
scoping,  a  range  of  reasonably 
foreseeable  envirorunental  impacts  (both 
positive  and  negative)  should  be 
considered  for  inclusion  in  the  ER.  See 
Appendix  B.  Later,  as  scoping 
progresses,  some  of  the  identified 
impacts  may  be  eliminated  from 
consideration  through  the  process  of 
prioritization  described  below. 

(2)  Domestic  impacts  are  necessarily 
the  primary  concern  and  priority  of  the 
Executive  Order  and  these  Guidelines. 
However,  the  scoping  process  shall  also 
consider  pursuant  to  Section  IV. B. 4, 
whether  it  is  appropriate  and  prudent  to 
examine  global  and  transboundary 
impacts. 

(3)  The  ERG  may  consult,  consistent 
with  existing  legal  requirements,  with 
academic,  federal,  state  or  local  entities, 
and/or  other  interested  groups  that  have 
relevant  experience  with  economic  and 
environmental  analyses  and  modeling 
techniques 

3.  Prioritization  of  Issues  and 
Considerations  for  Establishing  Scope 

a.  Once  the  environmental  issues  have 
been  sufficiently  identified,  the  ERG 
shall  prioritize  the  issues  and  establish 
the  scope  of  the  ER. 

b.  Considerations  for  establishing  ER 
scope  include: 

(1)  The  relative  importance  placed  on 
a  particular  issue  by  governmental 
agencies,  the  informed  public,  and/or 
advisory  committees; 

(2)  Availability  of  analytical  tools 
capable  of  assessing  environmental 
impacts  at  an  adequate  level  of  detail; 
and 

(3)  E.xistence  of  opportunities  for 
building  on  or  incorporating  by 
reference  work  already  performed  or 
being  performed  elsewhere  in  the 
interagency  process. 

4.  Special  Considerations  for  the 
Scoping  of  Global  and  Transboundary 
Impacts 

(1)  The  scoping  process  for  every  ER 

shall  examine  whether  it  is  appropriate 
and  prudent  to  examine  such  global  and 
transboundary  impacts. 

(2)  Evaluation  of  whether  it  is 
appropriate  and  prudent  to  examine 


global  and  transboundary  impacts  shall 
include  consideration  of  the  following: 

(a)  scope  and  magnitude  of  reasonably 
foreseeable  global  and  transboundary 
impacts; 

(b)  implications  for  U.S.  international 
commitments  and  programs  for 
international  cooperation; 

(c)  availability  of  necessary  data  and 
analytic  tools  for  addressing  impacts 
outside  the  U.S.; 

(d)  diplomatic  considerations; 

(e)  availability  of  government 
resources. 

V.  Analytical  Content 

A.  General  Principles 

1.  Since  trade  agreements  exhibit 
broad  variation,  and  because  the  science 
of  environmental  impact  modeling  is 
rapidly  evolving,  it  is  likely  that  each 
ER  will  incorporate  uniquely  tailored 
analytical  approaches.  A  different  mix 
of  analytical  methodologies  will  be 
needed  for  different  types  of  trade 
agreements. 

2.  Analysis  shall  be  both  qualitative 
and  quantitative  and  environmental 
impacts  should  be  analyzed  on  the  basis 
of  scientific  information  and  principles, 
documented  experience  and  objective 
data.  The  analytical  process  should  take 
into  consideration  assumptions  and/or 
uncertainty  in  the  data  and 
methodologies  and  dociunent  any 
limitations  due  to  those  assumptions  or 
uncertainties. 

B.  Analysis  of  Regulatory  Environmental 
Impacts 

1.  The  ER  shall  examine  the  extent  to 
which  the  trade  agreement  has  impacts 
on  U.S.  environmental  laws  and 
obligations  Examples  of  such  impacts 
include  the  ability  to  maintain, 
strengthen  and  enforce  laws,  regulations 
and  policies  on  pollution  control; 
control  of  toxic  and  hazardous  wastes 
and  materials;  protection  of  natural 
resources,  wildlife  and  endangered 
species;  product  standards  relevant  to 
human  health,  safety,  and  the 
enviromnent;  control  and  regulation  of 
pesticides;  food  safety;  and  the  public's 
ability  to  obtain  information  regarding 
the  environment. 

C.  Analysis  of  Economically  Driven 
Environmental  Impacts 

1.  The  ER  shall  examine  the  extent  to 
which  envirorunental  impacts  may  flow 
from  economic  changes  estimated  to 
result  from  the  trade  agreement. 
Application  of  modeling  techniques 
may  provide  a  useful  approach  for 
estimating  such  environmental  impacts. 
However,  modeling  and  other  economic 
analytical  techniques,  in  and  of 


themselves,  are  unlikely  to  provide  an 
exclusive  means  for  assessing  areas  of 
envirorunental  concern.  For  example, 
prevailing  tools  for  assessing  the 
economic  effect  of  comprehensive  trade 
agreements  rely  on  aggregation  of 
resource  sectors  to  estimate  broad 
trends,  while  estimates  of 
environmental  impact  generally  benefit 
from  a  more  local  or  regional  analysis. 

2.  Environmental  impacts  will  be 
analyzed  in  comparison  to  a  base  or 
baseline  scenario.  Such  a  comparison 
shall  take  into  account  that  changes  are 
likely  to  occur  in  the  economy  and  the 
environment  even  in  the  absence  of  the 
proposed  trade  agreement. 

D.  Identifying  Ways  To  Address 
Environmental  Impacts 

1 .  Where  significant  envirorunental 
impacts  have  been  identified,  there  shall 
be  an  analysis  of  options  to  mitigate 
negative  impacts  and  create  or  enhance 
positive  impacts.  Options  may  include 
both  changes  to  negotiating  positions 
and  also  measures  outside  the  trade 
agreement,  including  possible  changes 
or  additions  to  relevant  U.S. 
envfronmental  laws,  regulations, 
policies,  and  other  existing  measures. 
To  the  extent  possible,  costs  and 
benefits  associated  with  various  forms 
of  mitigation  or  enhancement  should 
also  be  assessed. 

2.  Where  options  that  address 
identified  impacts  are  described  in  the 
ER  document,  they  may  include  options 
for  post-agreement  actions  for  agencies 
to  consider,  such  as  actions  to  assess  the 
accuracy  of  the  analysis. 

VI.  Public  Participation 

1.  Provision  for  public  participation 
in  the  review  and  assessment  of 
envfronmental  impacts  of  trade 
agreements  is  an  essential  component  of 
these  Guidelines,  and  is  meant  to  ensure 
that  the  public  and  the  government 
benefit  from  an  open  and  inclusive 
process  of  trade  policy  development.  In 
addition  to  public  participation,  the 
ERG  shall  also  consult  with  advisory 
committees. 

2.  Procedures  for  public  participation 
should  be  flexible,  not  excessively 
burdensome,  and  responsive  to  needs 
for  expedited  action  and  confidentiality. 
The  period  for  public  comment  will 
normally  be  forty-five  days,  unless  a 
shorter  or  longer  period  is  appropriate. 

3.  Public  notification  shall  oe  far 
enough  in  advance  of  critical  junctures 
that,  to  the  extent  practicable,  the  public 
has  a  reasonable  opport\mity  to  prepare 
and  submit  comments  to  be  taken  into 
accoimt  during  the  ER  process. 
Appendix  A  provides  guidance  on  the 
types  and  content  of  public  notification. 
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4.  Public  hearings,  notices  in  relevant 
publications,  web  site  postings,  and 
other  mechanisms  shall  be  employed  as 
appropriate  and  feasible.  When  the 
negotiating  timetable  permits,  a  public 
hearing  or  hearings  shall  normally  be 
scheduled. 

VII.  Documentation  of  the 
Environmental  Review  Process 

A.  General  Principles 

1.  The  primary  purpose  for 
dociunenting  the  ER  is  to  memorialize 
the  process  and  explain  the  rationale  for 
the  conclusions  reached. 
Docimientation  also  provides  numerous 
opportunities  for  integrating 
environmental  considerations  into 
negotiating  positions.  To  that  end,  the 
Draft  ER,  along  with  public  comments, 
shall  serve  as  a  means  of  informing  the 
negotiation  process. 

2.  In  addition  to  informing  the  public, 
the  Final  ER  should  serve  as  a  record  for 
subsequent  ERs  so  that  lessons  can  be 
learned  and  information  drawn  from  the 
effort. 

3.  In  order  to  factor  enviroiunental 
considerations  into  the  development  of 
trade  negotiations,  relevant  work 
products  resulting  from  the  ER  process 
should  be  completed  far  enough  in 
advance  to  be  of  benefit  to  the  U.S.  trade 
negotiators.  However,  pursuant  Section 
5  of  the  Executive  Order,  completion  of 
ER  documentation  shall  not  be  a 
condition  for  the  timely  tabling  of 
specific  negotiating  positions. 

4.  The  need  for  confidentiality  shall 
be  taken  into  account  when  developing 
ER  documentation. 

B.  The  Environmental  Review 
Documents 

1.  Consistency  in  the  ER  process,  to 
the  extent  allowed  by  variations  in  trade 
agreements,  should  be  reflected  through 
a  consistent  documentation  format  and 
content.  Appendix  C  provides 
information  on  the  structiire  and 
content  that  shall  normally  be  followed 
for  draft  and  final  ER  documents. 

2.  All  ER  documentation  shall  be 
written  in  plain  language  and  shall 
provide  the  rationale  for  the  scope  of  the 
analysis  and  the  selected  methodology. 
The  ER  documents  shall  also  include  a 
summary  of  key  points  raised  in  public 
comments. 

3.  A  Draft  ER  docimient  for  public 
comment  shall  normally  be  prepared. 
However,  in  unusual  circumstances, 
such  as  when  a  trade  agreement  is  to  be 
completed  under  a  compressed 
negotiating  schedule,  a  Draft  document 
may  not  be  possible.  In  such  cases,  the 
Final  ER  document  shall  be  issued 
publically  as  soon  as  is  feasible 


following  the  conclusion  of  the  trade 
agreement. 

4.  As  deemed  appropriate  by  USTR 
through  the  TPSC  process,  amended  ER 
document(s)  (draft  and/or  final)  may  be 
completed  and  made  available  to  the 
public  when  negotiations  lead  to  a  trade 
agreement  with  environmental 
implications  that  are  substantially 
different  from  those  analyzed. 

VIII.  The  Process  of  Ongoing 
Environmental  Assessment  and 
Evaluation 

1.  It  is  the  continuing  responsibility  of 
the  Federal  government  to  factor 
environmental  considerations  into  the 
development  of  its  trade  negotiating 
objectives  and  positions.  This  is 
accomplished  for  all  trade  agreements 
through  a  process  of  ongoing  assessment 
and  evaluation,  including  those  cases 
where  an  ER  is  not  conducted. 

2.  USTR  shall  facilitate  the  process  of 
ongoing  assessment  and  evaluation  of 
trade  agreements  through  early 
consultations  with  interested  agencies, 
advisory  committees  and  the  public.  In 
notices  USTR  issues  requesting 
conmient  on  broad  issues  early  in  the 
development  of  a  trade  agreement, 
USTR  shall  also  normally  request 
comment  on  enviroiunental  issues. 

3.  Agencies  should  bring  important 
enviroimiental  issues  to  the  attention  of 
the  relevant  TPSC  subcommittee{s).  If 
post-agreement  actions  are  warranted  or 
desirable,  they  may  be  undertaken  by 
the  responsible  agency. 

4.  Agencies  shall  use  best  efforts  to 
identify  sources  of  data  and  analytical 
methodologies  available  within  and 
outside  of  the  U.S.  government,  which 
would  then  provide  a  foundation  for 
subsequent  specific  environmental 
analyses.  A  list  of  such  sources  shall  be 
created  and  made  available  to  the 
public.  The  list  may  be  updated  over 
time,  including  on  the  basis  of 
comments  fi-om  the  public. 

K.  Administrative  Considerations 

A.  Roles  and  Responsibilities 

1.  Regardless  of  whether  a  virritten  ER 
is  mandated,  USTR  shall  initiate  the 
TPSC  process  for  examining 
environmental  issues  as  early  as  feasible 
in  the  consideration  of  potential  trade 
agreements.  For  those  agreements  falling 
within  the  4(c)  category,  USTR,  through 
the  TPSC,  shall  also  determine  whether 
6m  agreement  warrants  an  ER.  The 
decision  whether  to  proceed  with  an  ER 
shall  be  reflected  in  the  TPSC  paper(s) 
initiating  negotiations.  These  paper(s) 
shall  include,  as  appropriate,  discussion 
of  the  environmental  issues  identified  at 
this  early  stage  in  the  TPSC  process,  and 


recommendations  on  how  they  should 
be  addressed. 

2.  USTR,  through  the  TPSC,  shall 
conduct  the  ER.  Environmental  issues 
shall  be  analyzed  .by  the  relevant  TPSC 
subcommittee(s)  conducting  the 
negotiation  and/or,  as  appropriate,  an 
ERG  established  for  such  purpose. 
Membership  in  the  ERG  shall  be  open 
to  all  interested  agencies,  and  shall 
include,  at  a  minimum,  those  agencies 
with  relevant  expertise  in  economic  and 
environmental  assessment. 

3.  In  order  for  the  Executive  Order  to 
be  effectively  implemented,  it  is 
essential  that  adequate  resources  be 
available.  Upon  request  from  USTR, 
with  the  concurrence  of  the  Deputy 
Director  for  Management  of  the  Office  of 
Management  and  Budget,  Federal 
agencies  shall,  to  the  extent  permitted 
by  law  and  subject  to  the  availability  of 
appropriations,  provide  analytical  and 
financial  resources  and  support, 
including  the  detail  of  appropriate 
personnel  to  USTR  to  carry  out  these 
Guidelines. 

4.  While  environmental  analyses  of  an 
agreement  shall  draw  upon  multiple 
agency  perspectives,  CEQ  and  agencies 
with  environmental  expertise  shall  play 
a  prominent  role  in  the  conduct  of 
environmental  reviews.  Enviroiunental 
agencies  shall  bear  principal 
responsibility  for  providing  the 
expertise  necessary  to  analyze  impacts 
on  environmental  media  and  natural 
resources  within  their  areas  of 
specialization. 

B.  Implementation  and  Oversight 

1.  CEQ  and  USTR  shall  jointly 
exercise  general  oversight  of  the 
implementation  of  these  Guidelines 
including  their  periodic  review  and 
update  as  necessary. 

2.  These  Guidelines  are  intended  only 
to  improve  the  internal  management  of 
the  executive  branch  and  do  not  create 
any  right,  benefit,  trust  or  responsibility, 
substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  party  against  the 
United  States,  its  agencies,  its  officers  or 
any  person. 

Appendix  A  Public  Participation 
Considerations 

This  appendix  provides  details  on  the 
format  for  particular  elements  of  public 
participation  described  in  the  Guidelines. 
The  time  between  key  steps  in  the  trade 
negotiation  process  will  vary  depending  on 
the  type  and  scope  of  the  proposed 
agreement  as  well  as  the  dynamics  of  the 
negotiation.  For  that  reason,  the  precise 
number  and  timing  of  Federal  Register 
notices  and  other  mechanisms  for  public 
participation  cannot  be  prescribed  with 
specificity. 


Federal  Register    V 


No.  133 /Tuesday.  July  11.  2000 /Notices 


4 :'"-}' ' 


Federal  Register  notices  shall  also  normally 
be  posted  on  USTR's  internet  web  site. 

/.  Minimum  Requirements  for  Public 
Participation  in  Environmental  Review 
Process 

A.  At  a  minimum,  the  public  shall  be 
involved  at  the  following  steiges  of  the 
Environmental  Review  process: 

1.  Notice  of  Intent  to  Conduct 
Environmental  Review  (may  be  combined 
with  other  notices  USTR  issues  early  in  the 
development  of  a  trade  agreement) 

2.  Notification  of  Intent  to  Initiate 
Environmental  Review  and  Request  for 
Comments  on  the  Scope  of  Environmental 
Review 

3.  Notification  of  Availability  of  the  Draft 
Environmental  Review  document  and 
Request  for  Comments  (in  the  normal  case 
where  a  draft  document  is  prepared) 

4.  Notification  of  Availability  of  the  Final 
Environmental  Review  document 

B.  USTR  shall  also  normally  seek  public 
views  on  environmental  issues  though 
periodic  meetings  with  advisory  committees 
and  the  interested  public. 

//.  Guidance  for  Particular  Public 
Notifications 

A.  Notice  of  Intent  to  Conduct  Environmental 
Review 

1.  USTR  shall  notify  the  public  of  a 
decision  to  conduct  an  Environmental 
Review  of  the  agreement.  This  notice  may  be 
combined  with  USTR  notices  requesting 
comment  on  broad  issues  early  in  the 
development  of  a  trade  agreement,  which 
normally  will  request  comment  on 
environmental  issues. 

B.  Notice  of  Intent  to  Initiate  Environmental 
Review  euid  Request  for  Comments  on  Scop^ 

1.  The  notice  eind  request  shall  normally 
provide  information  on  the  following 
subjects: 

a.  key  US  negotiating  objectives, 

b.  the  elements  and  topics  expected  to  be 
under  consideration  for  coverage  by  the 
proposed  agreement, 

c.  the  countries  expected  to  participate  in 
the  agreement, 

d.  the  sectors  of  the  US  economy  likely  to 
be  affected  (if  known), 

e.  environmental  issues  already  identified 
through  the  interagency  process  as 
potentially  significant. 

2.  The  notice  may  also  explain  how  the 
public  can  obtain  more  information  about  the 
scoping  process. 

3.  It  may  be  possible  to  combine  this  notice 
with  Federal  Register  notices  issued  for  other 
purposes  (e.g..  when  USTR  issues  requests 


comment  on  broad  issues  associated  with  the 
trade  agreement  early  in  its  development). 
4.  It  may  also  be  appropriate  to  request 
comments  on  the  scope  of  the  environmental 
review  on  multiple  occasions  as  new 
information  emerges  and/or  negotiating 
objectives  shift. 

C.  Notice  of  Availability  of  Draft 
Environmental  Review  Document  and 
Request  for  Comments 

1.  In  the  normal  circumstance  where  a 
Draft  Environmental  Review  document  is 
prepared,  the  Draft  ER  shall  be  made 
available  to  the  public  through  publication  of 
a  notice  of  availability  in  the  Federal 
Register,  and  comments  from  the  public  will 
be  requested. 

D.  Notice  of  Availability  of  Final 
Environmental  Review  Document 

1.  The  Final  Environmental  Review 
document  shall  be  made  available  to  the 
public  through  publication  of  a  notice  of 
availability  in  the  Federal  Register. 

E.  Availability  of  Public  Comments 

1.  Public  comments  on  environmental 
issues  relating  to  the  particular  trade 
agreement  shall  be  available  for  public 
review  in  the  USTR  reading  room. 

F.  Revision  of  Guidelines 

1.  USTR  and  CEQ  through  the  TPSC  may 
on  occasion  find  it  appropriate  to  revise  and/ 
or  update  these  Guidelines.  Public 
participation  in  the  revision  process  shall 
include  notification  of  the  intent  to  revise 
and  an  opportunity  for  public  comment  on 
any  significant  revisions. 

Appendix  B:  Types  ot  PotHntui! 
Environmental  Impat  ts  tor 
Consideration 

This  appendix  provides  a  list  of  types  of 
impacts  and  may  be  useful  for  identifying  the 
range  of  reasonably  foreseeable 
environmental  impacts  for  a  proposed  trade 
agreement.  The  list  is  illustrative  and  is 
intended  to  provide  a  general  frame-of- 
reference  for  assisting  in  establishing  the 
scope  of  the  ER.  The  scope  of  any  review 
must  be  determined  on  a  case-by-case  basis 
and  all  reasonably  foreseeable  environmental 
effects,  both  positive  and  negative,  should  be 
considered  during  scoping  for  the 
environmental  review  whether  or  not  they 
are  included  on  this  list. 

Scoping  with  respect  to  economic  effects 
typically  will  result  from  an  iterative 
exchange  between  those  responsible  for 
economic  analysis  and  those  with  expertise 
in  various  areas  of  environmental  concern. 


Similarly,  with  respect  to  the  potential  effects 
on  environmental  regulations  of  proposed 
trade  disciplines,  the  scoping  will  typically 
involve  an  iterative  exchange  between  those 
expert  in  the  development  and  interpretation 
of  trade  texts  and  those  expert  in  the 
development  and  interpretation  of  various 
fields  of  environmental  regulation. 

/.  Regulatory  Effects 

A.  Potential  impacts  of  the  proposed  trade 
agreement  on  U.S.  environmental 
regulations,  statutes,  other  binding 
obligations  such  as  multilateral 
environmental  agreements. 

B.  Potential  impacts  of  the  proposed  trade 
agreement  on  environmental  policy 
instruments  and  other  commitments. 

//.  Economic  Effects  (Compared  to  a  Base  or 
Projected  Baseline) 

A.  Products,  processes,  environmentally 
sensitive  sectors  or  regions  that  may  be 
affected  by  the  proposed  trade  agreement. 

B.  Changes  in  types  or  characteristics  of 
goods  and  services  and  their  distribution. 

C.  Changes  in  volume,  pattern,  and  modes 
of  transportation  {e.g.,  relating  to  invasive 
species  or  pollution  impacts  of  transportation 
equipment  and  infrastructure). 

D.  Structural  changes  [e.g.,  expansion  or 
contraction  of  an  environmentally  sensitive 
sector  in  a  certain  country  or  region). 

E.  Technology  effects  involving  changes  in 
the  process  of  production,  including  use  of 
environmentally  responsible  technology. 

F.  Effect  of  the  size  of  economies  involved. 

ni.  Environmental  Effects  (Related  to 
Economic  Effects  Identified  Above) 

A.  Changes  in  level,  intensity,  geographic 
distribution  and  temporal  scope  of  variables 
used  to  measure  the  affected  environment  in 
comparison  with  base  values  (using  either 
base  year  or  baseline  trend  as  appropriate). 

B.  Interaction  of  trade-related  impacts  with 
other  impacts  on  the  relevant  media  or 
resources. 

C.  Environmental  effects  resulting  from  any 
changes  of  standards  that  stem  from 
economic  effects. 

IV.  Environmental  Media  and  Resources 

A.  Air  quality  and  atmosphere  (including 
climate,  ozone). 

B.  Fresh  water  quality  and  resources 
(including  both  siirface  and  ground),  soil 
retention  and  quality. 

C.  Protected  or  environmentally  sensitive 
terrestrial  and  marine  areas,  (e.g.,  national 
parks,  national  wildlife  refuges,  wetlands, 
marine  sanctuaries). 
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D.  Endangered  species  and  other  species 
identified  as  significant  under  law  (e.g., 
marine  mammals,  migratory  birds). 

E.  Marine,  aquatic  and  terrestrial 
biodiversity,  including  species,  genetic 
variety  and  ecosystems  and  the  potential  for 
invasive  species  to  compromise  such 
biodiversity:  also  ecosystem  productivity  and 
integrity,  living  resources  and  ecosystem 
services. 

F.  Environmental  quality  related  to  human 
health,  including  changes  in  environmental 
exposure  to  toxic  substances  (e.g.,  increases 
or  decreases  in  exposure  to  pesticide  residues 
on  food). 

G.  Transboundary  and  global  impacts  may 
include  those  on: 

1.  Places  not  subject  to  national 
jurisdiction  or  places  subject  to  shared 
jurisdiction,  such  as  Antarctica,  atmosphere 
(including  ozone  and  climate  change 
featiu^s),  outer  space,  and  the  high  seas: 

2.  Migratory  species,  including  straddling 
and  highly  migratory  fish  stocks  and  whale: 

3.  Impacts  relating  to  other  environmental 
problems  identified  by  the  international 
community  as  having  a  global  dimension  and 
warranting  a  global  response: 

4.  Transboundary  impacts  involving  the 
boundaries  of  the  United  States. 

-Appendix  C,  Structure  and  Content  of 
Environmental  Review  Documents 

This  appendix  provides  details  on  the 
structure  and  content  of  the  draft  and  final 
environmental  review  documents,  hx  certain 
circumstances  (e.g.  confidentiality, 
compressed  schedule)  it  may  be  necessary  to 
adopt  a  modified  documentation  format, 
however,  each  ER  document  shall  normally 
consist  of  the  following  sections: 

(1)  Summary 

(2)  Table  of  Contents 

(3)  Objectives  of  the  Proposed  Trade 
Agreement 

(4)  Scope  of  Environmental  hnpacts 
Reviewed 

(5)  Environmental  Impacts  &  Response 
Options 

(6)  Findings  and  Conclusions 

(7)  List  of  Preparers 

(8)  Appendices 

/.  Guidance  for  Particular  ER  Document 
Sections 

A.  The  Objectives  section  of  the  ER 
document  should  present  an  overview  of  the 
goals  and  negotiating  history  of  the  particular 
trade  agreement  under  consideration.  This 
section  may  highlight  the  perceived  benefits 
of  the  agreement  and  related  objectives  for 
pursuing  it. 

B.  The  Scope  of  Impacts  section  should 
describe  only  those  resources  and/or 
regulations  that  were  selected  for  review 
through  the  scoping  process.  This  section 


should  not  be  a  compendium  of  all 
potentially  impacted  areas,  but  only  those 
considered  by  the  ERG  to  be  sufficiently 
important  to  warrant  analysis  in  the  ER.  This 
section  of  the  ER  document  should  also 
provide  a  brief  presentation  of  the  rationale 
employed  during  the  issue  prioritization 
process  and  the  criteria  used  for  establishing 
the  scope  of  the  ER  and  eliminating  issues 
deemed  irrelevant. 

C.  The  Environmental  Impacts  section  of 
the  document  should  describe  the  expected 
impacts  of  those  negotiating  positions 
selected  for  review,  which  should  be 
compared  to  a  base  or  baseline  scenario  that 
estimates  conditions  that  would  exist  in  the 
absence  of  the  proposed  trade  agreement.  The 
described  impacts  should  include  both 
beneficial  and  adverse  impacts.  This  section 
should  summarize  the  analytical 
methodology  used  in  determining  the 
environmental  impacts,  including 
assumptions  made  and  uncertainties  in  the 
data  and  methodology  (a  description  of  the 
methodology  may  best  be  provided  in  an 
appendix).  The  Environmental  Impacts 
section  of  the  ER  document  may  also  include 
a  description  of  actions  proposed  for 
addressing  negative  impacts  and/or  for 
enhancing  beneficial  consequences  of  the 
proposed  trade  agreement. 

D.  The  Conclusions  section  of  the 
document  should  summarize  the  potential 
environmental  impacts  expected  from  the 
proposed  trade  agreement,  and  may  present 
options  for  addressing  those  impacts.  This 
section  of  the  document  may  also  include 
discussion  of  any  post-agreement  actions 
when  responsible  agencies  determine  that 
such  actions  are  warranted  or  desirable. 

E.  The  number  and  nature  of  Appendices 
for  each  Environmental  Review  document 
will  vary  according  to  the  nature  of  the  trade 
agreement  under  review.  In  general,  the  use 
of  appendices  is  encouraged  whenever 
inclusion  of  technical  and/or  supporting  data 
would  improve  clarity  and  aid  in  the 
understanding  of  the  review  process.  At  a 
minimum,  a  summary  of  key  issues 
identified  by  the  public  during  the  ER 
process  should  be  included  as  an  appendix 
of  both  the  draft  and  final  ER  documents. 
[FR  Doc.  00-17418  Filed  7-10-00:  8:45  am) 
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ACTION:  Notice  of  intent. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Fairfax  County,  Virginia 

AGENCY:  Federal  Highway 
Administration,  DOT. 


SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  prepare  an  Environmental  Impact 
Statement  in  cooperation  with  the 
Virginia  Department  of  Transportation 
(VDOT)  for  proposed  improvements  to 
the  Capital  Beltway  (Interstate  495)  in 
Fairfax  Coimty,  Virginia  for 
approximately  14  miles  from  Backlick 
Road  (Route  617)  to  the  American 
Legion  Memorial  Bridge  at  the  Virginia/ 
Marv'lanH  Statp  linp 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Sundra,  Environmental 
Specialist,  Sr.,  Federal  Highway 
Administration,  Post  Office  Box  10249, 
Richmond,  Virginia  23240-0249, 
Telephone  804-775-3338. 

SUPPLEMENTARY  INFORMATION:  In  1997,  a 
Major  Investment  Study  (MIS)  was 
completed  in  accordance  with  23  CFR 
450.318  which  examined  the 
transportation  problems  associated  with 
the  Capital  Beltway  in  Virginia  and 
identified  possible  solutions  to  address 
those  problems  as  well  as  futiu-e 
transportation  needs  in  the  area.  The 
MIS  resulted  in  the  determination  that 
highway  improvements  which  promote 
high  occupancy  vehicle  (HOV)  and  bus 
transit  use  would  be  the  most  effective 
transportation  investment  to  serve 
current  and  future  demand  on  the 
Capital  Beltway.  The  MIS  also 
recommended  that  potential  rail  transit 
improvements  serving  the  Capital 
Beltway  corridor  be  studied  on  a 
regional  basis  by  an  appropriate  transit 
agency  or  multi-jurisdictional  team. 

In  1998,  FHWA  and  VDOT  initiated 
the  National  Environmental  Policy  Act 
(NEPA)  process  for  the  proposed 
recommendations  resulting  from  the 
MIS.  Based  on  a  preliminary  assessment 
of  the  project  area  and  potential 
envirorunental  impacts,  FHWA  and 
VDOT  cooperatively  agreed  to  prepare 
an  Environmental  Assessment  in 
accordance  with  40  CFR  1501.3(b)  and 
23  CFR  771.119(a)  which  permits  the 
preparation  of  an  Environmental 
Assessment  when  the  significance  of  the 
environmental  impacts  are  not  clearly 
established  and  the  preparation  of  the 
Environmental  Assessment  would  assist 
agency  decision  making  regarding  the 
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need  for  an  Environmental  Impact 

Statement. 

To  provide  additional  definition  to 
the  MIS  recommendations,  alternatives 
for  mterchange  improvements,  mainline 
configurations,  and  direct  HOV  access 
were  de\  eloped  and  evaluated. 
FoUou  ing  an  extensive  and  ongoing 
public  involvement  and  outreach  effort 
involving  citizen  workshops  and 
information  meetings,  newsletters,  a 
telephone  hot-line,  a  website,  and 
busmess/civic/neighborhood  meetings, 
the  alternatives  were  refined  through  an 
iterative  screening  process  which 
determined  the  feasibility  of 
implementing  the  various  combinations 
of  mainline  configurations  and 
interchange  concepts  This  screening 
process  was  based  on  engineering, 
operational,  and  environmental  criteria,. 
The  most  effective  mainline  and 
interchange  combinations  were 
combined  into  several  "end-to-end" 
alternatives  and  carried  forward  for 
more  detailed  environmental  analysis. 
Based  on  the  initial  results  of  this 
environmental  analysis,  it  was 
determined  that  the  proposed 
improvements  to  the  Capital  Beltway 
would  result  in  greater  enviroimiental 
impacts  than  originally  anticipated 
requiring  the  preparation  of  an 
Environmental  Impact  Statement, 

Alternatives  being  considered  for 
improving  the  Capital  Beltway  include 
various  combinations  of  the  following: 
Widening  the  existing  roadway, 
implementing  lane  management 
strategies  such  as  HOV  lanes  or  express/ 
local  lanes,  reconstructing  existing 
interchanges,  and  providing  new  direct 
access  points  for  HOV  traffic.  Other 
alternatives  being  considered  include 
the  Transportation  System  Management 
alternative  and  the  No-Build  alternative. 
Additional  information  on  the  scope  of 
the  proposed  Capital  Beltway 
improvements  and  the  alternatives  that 
will  be  evaluated  in  the  Environmental 
Impact  Statement  is  available  en  the 
Internet  at  httpJ /projectl .parsons.com/ 

capitalbeltvvay. 

This  Environmental  Impact  Statement 
will  replace  the  Environmental 
.\ssessment  currently  being  prepared  by 
FHWA  and  VTDOT  for  the  proposed 
Capital  Beltway  while  building  upon 
the  scoping,  engineering,  and 
environmental  work  as  well  as  the 
public  involvement  effort  conducted  to 
date.  As  part  of  the  early  coordination 
for  the  En\  ironmental  Assessment, 
letters  describing  the  proposed  action 
and  soliciting  input  were  sent  to  the 
appropriate  Federal.  State  and  local 
agencies,  private  organizations,  citizens, 
and  interest  groups  who  have  expressed 
or  are  known  to  have  an  interest  in  this 


proposal.  Coordination  with  these 
agencies,  organizations  and  individuals 
will  continue  as  the  Environmental 
Impact  Statement  is  prepared.  All 
Federal.  State,  and  local  agencies 
contacted  diiring  the  early  coordination 
for  the  Environmental  Assessment  will 
be  notified  of  the  FHWA's  intent  to 
prepare  an  Enviromnental  Impact 
Statement  for  the  proposed  Capital 
Beltway  improvements  and  provided  an 
additional  opportunity  to  comment  on 
its  proposed  scope.  Similar  notice  will 
be  given  to  private  organizations, 
citizens,  and  interest  groups  that  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  In 
addition,  public  input  will  continue  to 
be  solicited  through  the  ongoing  public 
involvement  and  outreach  effort.  Public 
hearings  will  be  held  when  the  draft 
Enviroimiental  Impact  Statement  is 
completed.  Public  notices  will  be  given 
of  the  times  and  places  of  the  hearings, 
and  the  draft  Enviroimiental  Impact 
Statement  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearings.  Finally, 
preparation  of  this  Environmental 
Impact  Statement  will  be  coordinated 
closely  with  the  Maryland  State 
Highway  Administration's  Capital 
Beltway  Corridor  Transportation  Study, 
the  Virginia  Department  of  Rail  and 
Public  Transportation's  Capital  Beltway 
Corridor  Rail  Feasibility  Study,  and  the 
Environmental  Impact  Statement 
currently  being  prepared  for  the  Dulles 
Corridor  Rapid  "Transit  Project. 

Although  no  formal  scoping  meeting 
is  planned  at  this  time,  comments  are 
invited  from  all  interested  parties  to 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified  and  taken  into  account 
Comments  or  questions  concerning  the 
proposed  action  and  draft 
Environmental  Impact  Statement  should 
be  directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action) 

Authority:  23  U.S.C.  §  315:  49  CFR  1.48. 

Issued  on  June  30.  2000. 
Edward  S.  Sundra, 
Environmental  Specialist,  Sr. 
(FR  Doc  00-17485  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  30-day  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
pubhshed  on  May  18,  2000  {65  FR 
31624). 

DATES:  Comments  must  be  submitted  on 
or  before  August  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292), 
or  Dian  Deal,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington. 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  C.F.R.  1320.5. 
1320.8(d)(1),  1320.12.  On  February  9. 
2000.  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  65  FR  6438.  FRA 
received  no  comments  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
pubUc  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
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days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978.  44983, 
Aug.  29.  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29,  1995.  Therefore  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983. 
Aug.  29.  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  reouired  by  the  PRA. 

Title:  Hours  of  Service  Regulations. 
OMB  Control  Number  2130-0005. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls):  FRA  F  6180.3. 
Abstract:  The  collection  of 
information  is  due  to  the  railroad  hours 
of  service  regulations  set  forth  in  49  CFR 
Part  228  which  require  railroads  to 
collect  hours  of  duty  for  covered 
employees,  and  records  of  train 
movements.  Railroads  whose  employees 
have  exceeded  maximum  duty 
limitations  must  report  the 
circxmistances.  Also,  a  railroad  that  has 
developed  plans  for  construction  or 
reconstruction  of  sleeping  quarters 
(Subpart  C  of  49  CFR  Part  228)  must 
obtain  approval  of  the  Federal  Railroad 
Administration  (FRA)  by  filing  a 
petition  conforming  to  the  requirements 
of  Sections  228.101,  228.103,  alhd 
228.105. 

Annual  Estimated  Burden  Hours: 
4,067,432. 
Title:  Railroad  Operating  Rules. 
OMB  Control  Number:  2130-0035. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Form(s):  N/A. 
Abstract:  The  collection  of 
information  is  due  to  the  railroad 
operating  rules  set  forth  in  49  CFR  Part 
217  which  require  Class  I  and  Class  II 
raikoads  to  file  with  FRA  copies  of  tlieir 
operating  rules,  timetables,  and 
timetable  special  instructions,  and 
subsequent  amendments  thereto.  Class 
III  railroads  are  required  to  retain  copies 
of  these  documents  at  their  system 
headquarters.  Also,  49  CFR  220.21(b) 
prescribes  the  collection  of  information 
which  requires  railroads  to  retain  one 
copy  of  their  current  operating  rules 
with  respect  to  radio  communications 
and  one  copy  of  each  subsequent 


amendment  thereto.  These  documents 
must  be  made  available  to  FRA  upon 
request. 

Annual  Estimated  Burden  Hours: 
131,192. 

Title:  State  Safety  Participation 
Regulations  and  Remedial  Actions. 
OMB  Control  Number:  2130-0509. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls]:  FRA  F  6180.10/29/29A/33 
/61/67/68/68A/69/96/96A/96B 

Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
Part  212,  and  requires  qualified  state 
inspectors  to  provide  various  reports 
concerning  state  investigative, 
inspection,  and  surveillance  activities 
regarding  railroad  compliance  with 
Federal  railroad  safety  laws  and 
regulations  to  FRA  for  monitoring  and 
enforcement  piu-poses.  Additionally, 
railroads  are  required  to  report  to  FRA 
actions  taken  to  remedy  certain  alleged 
violations  of  law. 

Annual  Estimated  Burden  Hours: 
9,467. 

Title:  Rear-End  Marking  Devices. 
OMB  Control  Number:  2130-0523. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls):  N/A. 
Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
Part  221  which  requires  railroads  to 
furnish  a  detailed  description  of  the 
type  of  marking  device  to  be  used  for 
the  trailing  end  of  rear  cars  in  order  to 
ensure  rear  cars  meet  minimum 
standards  for  visibility  and  display. 
Railroads  are  required  to  furnish  a 
certification  that  the  device  has  been 
tested  in  accordance  with  current 
"Guidelines  for  Testing  of  FRA  Rear 
End  Marking  Devices."  Additionally, 
railroads  are  required  to  furnish  detailed 
test  records  which  include  the  testing 
organizations,  description  of  tests, 
number  of  samples  tested,  and  the  test 
results  in  order  to  demonstrate 
compliance  with  the  performance 
standard. 
Armual  Estimated  Burden  Hours:  8. 
Title:  Certification  of  Glazing 
Materials. 

OMB  Control  Number:  2130-0525. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Businesses. 
Formls):  FRA  F  6180.3. 
Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
Part  223  which  requires  the  certification 
and  permanent  marking  of  glazing 
materials  by  the  manufactiu-er  along 
with  the  responsibility  of  the 
manufacturer  to  make  available  test 


verification  data  to  railroads  and  FRA 
upon  request. 

Annual  Estimated  Burden  Hours: 
1.010. 

ADDRESSES:  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  NW.. 
Washington,  DC,  20503.  Attention: 
FRA  Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  FRA,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  proposed  information 
collections;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assureof  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  §§3501-3520. 

Margaret  B.  Reid. 

Acting  Director.  Office  of  Information 
Technology  and  Support  Systems.  Federal 
Railroad  Administration. 
[FR  Doc.  00-17497  Filed  7-10-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program; 
Report  to  Congress 

The  attached  dociunent,  24th  Annual 
Report  to  Congress  on  the  Automotive 
Fuel  Economy  Program,  was  prepared 
pursuant  to  49  U.S.C.  32916  et  seq. 
which  requires  that  "the  Secretary  shall 
transmit  to  each  House  of  Congress,  and 
publish  in  the  Federal  Register,  a 
review  of  the  average  fuel  economy 
standards  under  this  part." 

The  24th  Annual  Report  to  Congress 
on  the  Automotive  Fuel  Economy 
Program  summarizes  the  fuel  economy 
performance  of  the  vehicle  fleet  and  the 
activities  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
during  1999.  Included  in  this  report  is 
a  section  summarizing  rulemaking 
activities  during  1999.  This  report  is 
available  on  the  Internet  at:  http:// 
www.nh  tsa .  dot.gov/cars/problems/ 
studies/fuelecon/index.html.  To  obtain 
paper  copies  of  this  document,  you  may 
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contact  NHTSA's  Publications  Ordering 
and  Distribution  Services  on  (202)  366- 
1566. 

Issued  on:  lune  28,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 

Automotive  Fuel  Er  onom\  Prouram; 
TwentN -Fourth  \nnual  Report  f( 
(^oneress.  (aiendar  \ear  1999 

I  dblf  ot  (  (inlcnis 

Section  I:  Introduction 
Section  II:  Vehicle  Fuel  Economy 
Performance  and  Characterisitics 

A.  Fuel  Economy  Performance  by 
Manufacturer 

B.  Characteristics  of  the  MY  1999 
Passenger  Car  Fleet 

C.  Characteristics  of  the  MY  1999  Light 
Truck  Fleet 

D.  Passenger  Car  and  Light  Truck  Fleet 
Economy  Averages 

E.  Domestic  and  Import  Fleet  Fuel 
Economy  Averages 

Section  III:  1999  Activities 

A.  Light  Truck  CAFE  Standards 

B.  Enforcement 

Section  I:  Introduc  turn 

The  Twenty-fourth  Annual  Report  to 
Congress  on  the  Automotive  Fuel 


Economy  Program  summarizes  the  fuel 
economy  performance  of  the  vehicle 
fleet  and  the  activities  of  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  during  1999,  in  accordance 
with  49  U.S.C.  32916  ef  seq.,  which 
requires  the  submission  of  ^  report  each 
year.  Included  in  this  report  is  a  section 
summarizing  rulemaking  activities 
during  1999. 

The  Secretary  of  Transportation  is 
required  to  administer  a  program  for 
regulating  the  fuel  economy  of  new 
passenger  cars  and  light  trucks  in  the 
United  States  market.  The  authority  to 
administer  the  program  was  delegated 
by  the  Secretary  to  the  Administrator  of 
NHTSA,  49  CFR  1.50(f). 

NHTSA's  responsibilities  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average 
fuel  economy  standards  for 
manufacturers  of  passenger  cars  and 
light  trucks,  as  necessary; 

(2)  Promulgating  regulations 
concerning  procediu-es,  definitions,  and 
reports  necessary  to  support  the  fuel 
economy  standards; 

(3)  Considering  petitions  for 
exemption  fi"om  established  fuel 


economy  standards  by  low  volume 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them; 

(4)  Preparing  reports  to  Congress 
annually  on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards 
and  regulations;  and 

(6)  Responding  to  petitions 
concerning  domestic  production  by 
foreign  manufactiu^rs,  and  other 
matters. 

Passenger  car  fuel  economy  standards 
were  established  by  Congress  for  Model 
Year  (MY)  1985  and  thereafter  at  a  level 
of  27.5  miles  per  gallon  (mpg).  NHTSA 
is  authorized  to  amend  the  standard 
above  or  below  that  level.  The  agency 
has  established  light  truck  standards 
each  year,  but  Congress  has  mandated 
through  the  DOT  Appropriations  Acts 
for  fiscal  years  1996  through  2000,  no 
increase  from  the  MY  1996  value  of  20.7 
mpg  for  MYs  1998  through  2002.  All 
current  standards  are  listed  in  Table 
I-l. 


Table  1-1.— Fuel  Economy  Standards  for  Passenger  Cars  and  Light  Trucks  Model  Years  1978  Through 

2001 

[In  mpg] 


Passenger 
cars 

UghtTnx*s(i) 

Model  year 

Two-wheel 
drive 

Four-wheel 
drive 

Com- 
bined (2)  (3) 

1978  

(*)18.0 

('•)19.0 

(*)20.0 

22.0 

24.0 

26.0 

27.0 

('')27.5 

(8)26.0 

(»)26.0 

(9)26.0 

('0)26.5 

(*)27.5 

C»)27.5 

(*)27.5 

C')27.5 

C')27.5 

(*)27.5 

(4)27.5 

(4)27.5 

(*)27.5 

C')27.5 

(4)27.5 

(4)27.5 

1979  

17.2 
16.0 

(6)16.7 
18.0 
19.5 
20.3 

(7)19.7 
20.5 
21.0 
21.0 
21.5 
20.5 
20.7 

15.8 
14.0 
15.0 
16.0 
17.5 
18.5 
(7)18.9 
19.5 
19.5 
19.5 
19.0 
19.0 
19.1 

1980  , 

(») 
17.5 

1981  ; 

1982 

1983  

19.0 

1984  

20.0 

1985  

(^19.5 
20.0 

1986  

1987  ^ 

20.5 

1988  

20.5 

1989  

20.5 

1990  

20.0 

1991  

20.2 

1992 

20.2 

1993  

20.4 

1994  

20.5 

1995  .-. 

20.6 

1996 

20.7 

1997  _ 

20.7 

1998  

20.7 

1999  

20.7 

2000  

20.7 

2001      

20.7 

'  Standards  for  MY  1 979  light  trucks  were  established  for  vehicles  with  a  gross  vehicle  weight  rating  (GVWR)  of  6,000  pounds  or  less.  Stand- 
ards for  MY  1980  and  beyond  are  for  light  trucks  with  a  GVWR  of  8,500  pounds  or  less. 

For  MY  1979.  light  truck  manufacturers  could  comply  separately  with  standards  for  four-wheel  drive,  general  utility  vehicles  and  all  other  light 
trucks,  or  combine  their  trucks  into  a  single  fleet  and  comply  with  the  standard  of  17.2  mpg. 

3  For  MYs  1982-1991,  manufacturers  could  comply  with  the  two-wheel  and  four-wheel  drive  standards  or  could  combine  all  light  trucks  and 
comply  with  the  combined  standard. 

-  Established  by  Congress  in  Title  V  of  the  Motor  Vehicle  Information  and  Cost  Savings  Act. 
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5  A  manufacturer  whose  light  truck  fleet  was  powered  exclusively  by  basic  engines  which  were  not  also  used  in  passenger  cars  could  meet 
standards  of  14  mpg  and  14.5  mpg  in  MYs  1980  and  1981,  respectively, 
s  Revised  in  June  1979  from  18.0  mpg. 

^  Revised  in  October  1 984  from  21  6  mpg  for  two-wheel  drive,  1 9.0  mpg  for  four-wtieel  drive,  and  21 .0  mpg  for  combined. 
8  Revised  in  October  1985  from  27  5  mpg. 
8  Revised  in  Octotjer  1986  from  27.5  mpg. 
10  Revised  in  Septemtser  1988  from  27.5  mpg. 


S('(  tion  II:  Vehicle  Fuel  Economy 
Performance  and  Characteristics 

A.  Fuel  Economy  Performance  by 
Manufacturer 

The  fuel  economy  achievements  for 
domestic  and  foreign-based 
manufacturers  in  MY  1999  were 
updated  to  include  final  EPA 
calculations,  where  available,  since  the 
publication  of  the  Twenty-third  Annual 
Report  to  the  Congress.  These  fuel 
economy  achievements  and  current 
projected  data  for  MY  1999  are  listed  in 
Tables  II-l  and  II-2. 

Overall  fleet  fuel  economy  for 
passenger  cars  was  28.3  mpg  in  MY 
1999,  a  decrease  of  0.4  mpg  from  the 
MY  1998  level.  For  MY  1999,  CAFE 
values  increased  above  MY  1998  levels 
for  six  of  1 7  passenger  car 
manufacturers'  fleets.  (See  Table  II-l.) 
These  six  companies  accounted  for 
more  than  1 2  percent  of  the  total  MY 
1999  production.  Manufacturers 
continued  to  introduce  new 
technologies  and  more  fuel-efficient 
models,  and  some  larger,  less  fuel- 
efficient  models.  For  MY  1999,  the 
overall  domestic  manufactiurers'  fleet 
average  fuel  economy  was  28.2  mpg.  For 
MY  1999,  Honda  and  Toyota  domestic 
passenger  car  CAFE  values  rose  4.9  mpg 
and  4.7  mpg  from  their  1998  levels, 
while  Ford/Mazda  and  General  Motors 
fell  0.4  mpg  and  0.2  mpg,  respectively, 
from  their  MY  1998  levels.  Nissan 
remained  at  its  MY  1998  level  of  29.9 
mpg.  Overall,  the  domestic 
manufacturers'  combined  CAFE 
increased  0.1  mpg  above  the  MY  1998 
level. 

Table  11-1.— Passenger  Car  Fuel 
Economy  Performance  by 
Manufacturer*  Model  Years 
1998  and  1999 


Table  II-l  .—Passenger  Car  Fuel  Table     11-2.— Light    Truck     Fuel 

Economy       Performance       by  Economy  Performance  by  Manu- 

Manufacturer*     Model     Years  facturer  Model  Years  1998  and 

1998  AND  1999— Continued  1999— Continued 


Manufacturer 

Model  year 
CAFE 

(mpg) 

1998 

1999 

Domestic: 

Chrysler  

28.7 

DaimlerChrysler 

27  5 

Ford/Mazda  

General  Motors 

27.6 
27.8 
29.5 

27.2 
27  6 

Honda  

Mitsubishi 

34.4 
28.8 

Manufacturer 


Nissan 

Toyota 

Sales  weighted  average  (do- 
mestic)   

Import: 

BMW 

Chrysler 

DaimlerChrysler 

Fiat 

Ford/Mazda  

General  Motors 

Honda  

Hyundai  

Kia  

Mercedes-Benz  

Mitsubishi 

Nissan 

Porsche  

Subam  

Suzuki 

Toyota 

Volvo 

Volkswagen  

Sales  weighted  average  (im- 
port)   

Total  fleet  average 

Fuel  economy  standards  


Model  year 
CAFE 
(mpg) 


28.2 


25.4 


Table  11-2.— Light  Truck  Fuel 
Economy  Performance  by  Manu- 
facturer Model  Years  1998  and 
1999 


Manufacturer 

Model  year 

CAFE  (mpg) 

combined 

1998 

1999 

Chrysler  

20.5 

DaimlerChrysler 

20.7 

Ford/Mazda 

General  Motors 

20.1 
21.1 
27.1 
21.4 
24.4 
17.2 
21.3 
22.5 
22.2 
27.4 
23.5 

20.4 
20  0 

Honda  

Isuzu  

Kia 

24.2 
21.5 
24.2 

Land  Rover 

170 

Mercedes-Benz 

Mitsubishi 

Nissan 

Suzuki 

Toyota 

Volkswagen  

22.3 
21.1 
24.3 
22.6 
19  1 

Total  fleet  average 

20.9 

20.7 

Manufacturer 

Model  year 

CAFE  (mpg) 

combined 

1998 

1999 

Fuel  economy  standards  

20.7 

20.7 

In  MY  1999,  the  fleet  average  fuel 
economy  for  import  passenger  cars 
decreased  by  1.6  mpg  from  the  MY  1998 
CAFE  level  to  28.4  mpg.  Five  of  the  16 
import  car  manufacturers  increased 
thefr  CAFE  values  between  MYs  1998 
and  1999.  Figure  Il-l  illustrates  the 
changes  in  total  new  passenger  car  fleet 
CAFE  from  MY  1978  to  MY  1999. 

The  total  light  truck  fleet  CAFE 
decreased  0.2  mpg  below  the  MY  1998 
CAFE  level  of  20.9  mpg  (see  Table  II- 
2).  Figure  II-2  illustrates  the  trends  in 
total  light  truck  fleet  CAFE  from  MY 
1979  to  MY  1999. 

Six  passenger  cars  (BMW, 
DaimlerChrysler  import.  Fiat,  Ford/ 
Mazda  domestic.  Porsche  and  Volvo) 
and  four  light  truck  manufacturers 
(Ford/Mazda,  CJeneral  Motors,  Land 
Rover  and  Volkswagen)  are  projected  to 
fail  to  achieve  the  levels  of  the  MY  1999 
CAFE  standards.  However,  NfHTSA  is 
not  yet  able  to  determine  which  of  these 
manufacturers  may  be  liable  for  civil 
penalties  for  non-compliance.  Some  MY 
1999  CAFE  values  may  change  when 
final  figures  are  provided  to  NHTSA  by 
EPA  in  mid-2000.  In  addition,  several 
manufactiu"ers  are  not  expected  to  pay 
civil  penalties  because  the  credits  they 
earned  by  exceeding  the  fuel  economy 
standards  in  earlier  years  offset  later 
shortfalls.  Other  manufacturers  may  file 
carryback  plans  to  demonstrate  that  they 
anticipate  earning  credits  in  future 
model  years  to  offset  current  deficits. 

Mitsubishi  achieved  75  percent 
domestic  content  for  its  United  States 
built  passenger  cars  to  become  the 
fourth  foreign-based  manufacturer  with 
a  domestic  fleet.  These  domestic-built 
vehicles  do  not  appreciably  affect  the 
domesfir  fleet  CAFE. 
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In  November  1998,  a  domestic 
manufacturer,  Chrysler  Corporation, 


merged  with  an  import  manufacturer, 
Daimler-Benz  AG,  to  form  a  new 


company,  DaimlerChrysler.  making  it 
the  fifth-largest  automaker  in  the  world. 


f  (Hiptal  Rtn^ister/Vol.  65,  No.  133/Tuesday,  July  11,  2000/Notices 


42757 


B.  Characteristics  of  the  MY  1999 
Passenger  Car  Fleet 

The  characteristics  of  the  MY  1999 
passenger  car  fleet  reflect  a  continuing 
trend  toward  satisfying  consumer 
demand  for  higher  performance  cars. 
(See  Table  II-3.)  From  MY  1998  to  MY 
1999,  horsepower/100  pounds,  a 
measure  of  vehicle  performance, 
increased  from  5.11  to  5.30  for  domestic 
passenger  cars  and  from  4.93  to  5.03  for 
import  passenger  cars.  The  total  fleet 
average  for  passenger  cars  increased 


from  5.05  horsepower/100  pounds  in 
MY  1998  to  5.21  in  MY  1999,  the 
highest  level  in  the  43  years  for  which 
the  agency  has  data.  Compared  with  MY 
1998,  the  average  curb  weight  for  MY 
1999  increased  by  five  pounds  for  the 
domestic  fleet  and  increased  by  108 
pounds  for  the  import  fleet.  The  average 
curb  weight  for  the  total  fleet  of 
passenger  cars  increased  from  3,075 
pounds  in  MY  1998  to  3,116  pounds  in 
MY  1999,  primarily  because  of  the 
average  curb  weight  increase  for  the 
import  fleet.  Average  engine 


displacement  increased  from  14  m  j ,  n 
cubic  inches  for  domestic  passenger  cars 
and  increased  from  137  to  146  cubic 
inches  for  import  passenger  cars  from 
MY  1998  to  MY  1999. 

The  0.1  mpg  fuel  economy 
improvement  for  the  MY  1999  domestic 
passenger  car  fleet  may  be  attributed  in 
part  to  mix  shifts  (in  the  segmentation 
by  EPA  size  class),  improved  engine 
technology  and  the  use  of  more 
automatic  four-speed  transmissions  and 
automatic  transmissions  with  lockup 
clutches. 


Table  11-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1998  and  1999 


Characteristics 


Total  fleet 


1998 


Fleet  Average  Fuel  Economy,  mpg  

Fleet  Average  Curb  Weight,  lbs 

Fleet  Average  Equivalent  Test  Weight,  lbs  

Fleet  Average  Engine  Displacement,  cu.  in  

Fleet  Average  Horsepower/Weight  ratio,  HP/100  lbs 
%  of  Fleet 


28.7 
3075 
3372 

161 
5.05 

100 


1999 


28.3 
3116 
3418 

166 
5.21 

100 


Domestic  fleet 


Import  fleet 


1998 


1999 


1998 


I 


1999 


28.1 
3119 
3421 
174 
5.11 
65.7 


28.2 
3124 
3432 
176 
5.30 
66.2 


30.0 
2992 
3278 
137 
4.93 
34.3 


28.4 

3100 
3392 
146 
5.03 
33.8 


Segmentation  by  EPA  Size  Class,  % 


Two-Seater ... 
Minicompact  . 
Subcompact* 

Compact*  

r^^ld-Size*  

Large* 


Diesel  Engines 

Turbo  or  Supercharged  Engines  

Fuel  Injection 

Front-Wheel  Drive 

Automatic  Transmissions 

Automatic  Transmissions  with  Lockup  Clutches  

Automatic  Transmissions  with  Four  or  more  Forward  Speeds 
%  Electric  


0.7 

1.4 

0.2 

0.4 

0.6 

0.0 

16.7 

15.6 

10.4 

35.8 

31.7 

35.8 

34.1 

38.2 

35.4 

12.3 

12.5 

18.2 

0.19 

0.16 

0.0 

2.0 

4.4 

1.2 

100 

100 

100 

87.0 

86.0 

90.9 

86.4 

86.0 

90.4 

99.2 

99.8 

99.0 

92.0 

95.1 

90.8 

0.0 

0.002 

0.0 

0.6 

0.3 

14.7 

35.1 

30.8 

18.6 

0.0 

3.9 

100 

90.9 

90.8 

99.8 

94,0 

0.003 


1.7 

1.2 

28.7 

35.8 

31.6 

1.0 

0.6 

3.6 

100 

79.5 

78.9 

99.8 

94.8 

0.0 


2.8 

1.2 

17.4 

25.1 

52.9 

0.6 

0.5 

5.4 

100 

76.4 

76.6 

99.8 

981 

0.0 


'Includes  associated  station  wagons. 


The  size/class  breakdowm  shows  an 
increased  trend  primarily  toward  two- 
seater,  minicompact,  mid-size  passenger 
and  large  cars  with  the  reduction  of 
subcompact  and  compact  passenger  cars 
for  the  overall  fleet.  The  size/class  mix 
in  the  domestic  fleet  showed  a  decrease 
in  compact  and  mid-size  passenger  cars 
and  an  increase  in  two-seater, 
minicompact,  subcompact  and  large 
passenger  cars.  The  size/class  mix  in  the 
import  fleet  showed  a  decrease  in 
subcompact,  compact  and  large 
passenger  cars  and  an  increase  in  two- 


seater  and  mid-size  passenger  cars.  The 
import  share  of  the  passenger  car  market 
declined  in  MY  1999,  as  more  foreign- 
based  manufacturers  achieved  75 
percent  domestic  content  for  their  U.S. 
and  Canadian-assembled  passenger  cars. 

The  domestic  fleet  rose  above  its  MY 
1998  level  in  the  share  of  turbocharged 
and  supercharged  engines.  Diesel 
engines  were  only  offered  on  certain 
Mercedes  and  Volkswagen  models 
during  MY  1999.  Consequently,  diesel 
engine  shares  decreased  in  MY  1999. 

Passenger  car  fleet  average 
characteristics  have  changed 


significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  (See 
Table  II— 4.)  After  substantial  initial 
weight  loss  (from  MY  1978  to  MY  1982, 
the  average  passenger  car  fleet  curb 
weight  decreased  from  3,349  to  2,808 
pounds),  the  curb  weight  stabilized 
between  2,800  and  3,120  pounds.  Table 
n-4  shows  that  the  MY  1999  passenger 
car  fleet  has  nearly  equal  interior 
volume  and  higher  performance,  but 
with  more  than  42  percent  better  fuel 
economy,  than  the  MY  1978  fleet.  (See 
Figure  II-3.) 


Table  IM.— New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1978-1999 


Model  year 

Fuel  economy 
(mpg) 

Curb  weight  (lbs.) 

Equivalent  test     ■  Interior  space  (cu. 
weight  (lbs.)                    ft.) 

Engine  size  (cu. 
in.) 

Horsepower/ 
weight  (hp/1 00  lb.) 

1978  

19.9 
20.3 
24.3 
25.9 

3349 
3180 
2867 
2883 

3627 
3481 
3162 
3154 

112 
110 
105 
108 

260 
238 
187 
182 

368 

1979  

3  72 

1980  

3  51 

1981   

3.43 

4_'~ 
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Table  11-4.- 

-New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1 978-1 999— Continued 

Model  year 

Fuel  economy 
(mpg) 

Curb  weight  (lbs.) 

Equivalent  test 
weight  (lbs.) 

Interior  space  (cu. 
ft.) 

Engine  size  (cu. 
in.) 

Horsepower/ 
weight  (hp/1 00  lb.) 

1982  

26.6 
26.4 
26.9 
27.6 
28.2 
28.5 
28.8 
28.4 
28.0 
28.4 
27.9 
28.4 
28.3 
28.6 
28.5 
28.7 
28.7 
28.3 

2808 
2908 
2878 
2867 
2821 
2805 
2831 
2879 
2908 
2934 
3007 
2971 
3011 
3047 
3047 
3071 
3075 
3116 

3098 
3204 
3170 
3177 
3127 
3100 
3100 
3181 
3192 
3228 
3307 
3328 
3317 
XKVi 
33,5? 
3364 
3372 
3418 

107 
109 
108 
108 
106 
109 
107 
109 
108 
108 
108 
109 
109 
109 
109 
109 
109 
110 

173 
182 
178 
177 
169 
162 
161 
163 
163 
164 
169 
164 
169 
166 
164 
164 
161 
166 

3.47 
3.57 
3.66 
3.84 
3.89 
3.98 
4.11 
4.24 
4.53 
4.42 
4.56 
4.62 
4.79 
4.87 
4.92 
.    4.95 
5.05 
5.21 

1983  

1984  

1985  

1986  

1987  

1988  

1989  

1990  

1991   

1992  

1993  

1994  

1995  

1996  

1997  

1998  

1999  
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C.  Characteristics  of  the  MY  1999  Light 
Truck  Fleet 

The  characteristics  of  the  MY  1999 
light  truck  fleet  are  shown  in  Table  II- 
5.  Light  truck  manufacturers  are  not 
required  to  divide  their  fleets  into 
domestic  and  import  fleets  based  on  the 
75-percent  domestic  content  threshold 
used  for  passenger  car  fleets.  The  light 
truck  fleet  is  subdivided  into  two-wheel 
drive  or  four-wheel  drive  classifications. 

The  MY  1999  average  test  weight  of 
the  total  light  truck  fleet  increased  by  95 
pounds  over  that  for  MY  1998.  The 
average  fuel  economy  of  the  fleet 
decreased  by  0.2  mpg  to  20.7  mpg. 


Diesel  engine  usage  increased  slightly  in 
light  trucks  to  0.05  percent  in  MY  1999 
from  0.02  percent  in  MY  1998.  The 
share  of  the  MY  1999  two-wheel  drive 
fleet  decreased  by  1.9  percent  from  the 
MY  1998  level  of  57.4  percent. 

CAFE  levels  for  light  trucks  in  the  0- 
8,500  pounds  gross  vehicle  weight 
(GVW)  class  increased  from  18.5  mpg  in 
MY  1980  to  21.7  mpg  in  MY  1987, 
before  declining  to  20.7  mpg  in  MY 
1999,  influenced  by  an  increase  in 
performance.  Light  truck  production 
increased  from  1.9  million  units  in  MY 
1980  to  6.4  million  units  in  MY  1999. 
Light  trucks  comprised  43  percent  of  the 
total  light  duty  vehicle  fleet  production 


in  MY  1999,  nearly  2.5  times  more  than 
the  share  in  MY  1980. 

D.  Passenger  Car  and  Light  Truck  Fleet 
Economy  Averages 

Figure  II— 4  illustrates  an  increase  in 
the  light  duty  fleet  (combined  passenger 
cars  and  light  trucks)  average  fuel 
economy  through  MY  1987,  followed  by 
a  gradual  decline.  (Also,  see  Table  II-6.) 
Passenger  car  average  fuel  economy 
remained  relatively  constant  for  MYs 
1987-1999.  The  overall  decline  in  fuel 
economy  illustrates  a  larger  decrease  in 
car  fuel  economy  compared  to  light 
truck  fuel  economy. 


Table  11-5.— Light  Truck  Fleet  Characteristics  for  MYs  i998  and  1999 


Characteristics 


Total  fleet 


1998 


1999 


Two-wheel  drive 


1998 


1999 


Four-wheel  drive 


1998 


1999 


Fleet  Average  Fuel  Economy,  mpg  

Fleet  Average  Equivalent  Test  Weight,  lbs  

Fleet  Average  Engine  Displacement,  cu.  in  

Fleet  Average  Horsepower/Weight  ratio,  HP/100  lbs 

%  of  Fleet 

%  of  Fleet  from  Foreign-based  Manufacturers 


20.9 
4435 
243 

4.23 
100 
15.5 


20.7 
4530 
251 

4.24 
100 
15.6 


22.4 
4255 
228 
4.20 
57.4 
11.4 


22.2 
4356 
239 
4.29 
55.5 
11.8 


19.1 
4679 
263 
4.26 
42.6 
21.1 


19.1 
4747 
267 
4.17 
44.5 
20.2 


Segmentation  by  Type,  % 


Passenger  Van  

Cargo  Van  

Small  Pickup 

Large  Pickup: 

Two-Wheel  Drive  

Four-Wheel  Drive 

Special  Purpose: 

Two-Wheel  Drive  

Four-Wheel  Drive 

Diesel  Engines 

Turtxj/Supercharged  Engines  

Fuel  Injection 

Automatic  Transmissions 

Automatic  Transmissions  with  Lockup  Clutches  

Automatic  Transmissions  with  Four  or  More  Forward  Speeds 
%  Electric  


18.5 

17.1 

31.4 

29.9 

1.3 

3.3 

3.5 

5.6 

6.2 

0.2 

7.3 

3.2 

12.8 

5.8 

0.0 

17.1 

17.9 

29.7 

32.3 

0.0 

13.3 

13.7 

0.0 

0.0 

31.3 

11.8 

14.3 

20.6 

25.8 

0.0 

28.7 

30.2 

0.0 

0.0 

67.3 

0.02 

0.05 

0.01 

0.08 

0.04 

0.25 

0.52 

0.01 

0.08 

0.56 

100 

100 

100 

100 

100 

86.1 

89.8 

85.0 

88.6 

87.6 

99.3 

99.6 

99.1 

99.3 

100 

95.1 

98.1 

92.2 

97.5 

94.6 

0.01 

0.01 

0.02 

0.02 

0.00 

1.2 
0.2 
0.0 

0.0 
30.9 

0.0 
67.8 
0.03 
1.1 
100 
91.3 
100 
989 
0.00 
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light 


3el  drive 


1999 


19.1 
4747 
267 
4.17 
44.5 
20.2 


1.2 
0.2 
0.0 

0.0 
30.9 

0.0 
67.8 
0.03 
1.1 
100 
91.3 
100 
989 
0.00 


< 

o 

PC 

u. 

< 


o 


U     V3 


1  + 


u 

-a 

■s 


B 
u 


•5 
"£ 

U 

CO 

u 

a. 
u 
t-l 

«> 

:£ 

"►J 
u 


42702 


Federal  R.-isinr/Vol.  65,  No.  133 /Tuesday,  July  11,  2000/Notices 


■S 


If  ^  — 


■♦         0\         ^         —  — 

«'       vri       «e       SO       o 
(N       fN       r4      r>t       f^ 


oo       — 
o      o 


IN         O^ 
M        IN 


a 

e 

Ul 


=  2-3 


(N        VI        — 

oci       ob       o 
-•       —       r-» 


o       •« 


r!      M      S       r3 


W->  QO  NO-  OV 

O  O         O  Q         Ol 


U    ON 


aw 

<  C 

as  IS 

o25 


^. 


7. 

U 

A.  •< 


(A  ^ 


u 


0\ 


^o 

■* 

<»> 

•o 

f-t 

s 

IN 

•N 

<N 

»N       <N       r^ 


V3 

"O 

■  f» 

.»> 

s 

R 

S 

a. 


E 
e 

a 


s 

o 

u 


<A       so      .r- 
•n       00      o 


d       d 


o 
d 


IN 

On 


O 
(N 


o 

*^ 

r-. 

W-» 

Ov 

<N 

<o 

<N 

IN 

NO 

«N 

s 

a 


s    a    a 


r*l        -^         ^        w^ 
t-        sO         0\        — 


<N 


(N        — 


fM        w%        oo 


o>      d 


IN 
«N 


>o         — 

ov        d 


o 
d 


-rt 

■<» 

o 

tri 

O 

lO 

O 

f 

2 

r5 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

'C       iri       IN 


On 
IS 


NO  r^ 

On  On 


NO 


O 

d 


d 


On 

d 


IN         IN         IN         IN         IN 


IN 

d 


o 


-3 


V 

u 

(= 

3 


■a 
s 

oe 


O       —      - 


-9    e( 
O    n 


IN 


«r»         m 


ON        O 

NO  1^' 


On 

NO 


INININfSfNININININININININ 


—     00     — 

00   r^   ob 

IN    CN    IN 


—  IN 
On  On 
On    On 


g; 


On     O- 
On     C 


On 
On 


.2 


8 

u 

c 


On 
On 

On 

>■ 
S 

■s 

00 
B 

C 

c 


£■.  Domest 
Economv  ^ 


[FR  Doc.  00- 

BILLING  COnE 

DEPARTM 

National  H 
Administrj 

Docket  No 


While  passenger  car  and  light  truck 
fleet  fuel  economy  decreased  from  MY 


1998  to  MY  1999  by  0.4  mpg  and  0.2 
mpg  respectively,  the  total  fleet  fuel 


economy  for  MY  1999  decreased  to  24.5 
mpg  from  24.6  mpg.  The  shift  to  light 
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trucks  for  general  transportation  has  had 
a  significant  effect  on  fuel  consumption. 

E.  Domestic  and  Import  Fleet  Fuel 
Economy  Averages 

Domestic  and  import  passenger  car 
fleet  average  fuel  economies  have 
improved  since  MY  1978,  although  the 
increase  is  far  more  dramatic  for  the 
domestic  fleet.  In  MY  1999.  the 
domestic  passenger  car  fleet  average  fuel 
economy  was  28.2  mpg.  The  import 
passenger  car  fleet  average  fuel  economy 
was  28.4  mpg.  Compared  with  MY  1978, 
this  reflects  an  increase  of  9.5  mpg  for 
domestic  cars  and  1.1  mpg  for  import 
cars. 

Since  MY  1980,  the  average  fuel 
economy  for  the  total  light  truck  fleet 
and  the  domestic  light  truck 
manufacturers  has  shown  overall 
improvement,  however,  both  have 
remained  below  the  fuel  economy  level 
for  the  imported  light  truck  fleet.  The 
import  light  truck  average  fuel  economy 


has  decreased  significantly  since  its 
highest  level  of  27.4  mpg  for  MY  1981 
to  22.2  mpg  for  MY  1996,  the  last  year 
the  agency  divided  the  light  truck  fleet 
into  domestic  and  import.  » 

The  disparity  between  the  average 
CAFEs  of  the  import  and  domestic 
manufacturers  has  declined  in  recent 
years  as  domestic  manufacturers  have 
maintained  relatively  stable  CAFE 
values  while  the  import  manufacturers 
moved  to  larger  vehicles,  and  more  four- 
wheel  drive  light  trucks,  thus  lowering 
their  CAFE  values. 

Section  III:  1999  Activities 

A.  Light  Truck  CAFE  Standards 

On  April  7,  1999,  NHTSA  published 
a  final  rule  establishing  a  combined 
standard  of  20.7  mpg  for  light  trucks  for 
MY  2001.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1999. 
Pub.  L.  105-66,  precluded  the  agency 


from  setting  the  MY  2001  standard  at  a 
level  other  than  the  level  for  MY  2000. 

B.  Enforcement 

49  U.S.C.  32912(b)  imposes  a  civil 
penalty  of  $5.50  for  each  tenth  of  a  mpg 
by  which  a  manufacturer's  CAFE  level 
falls  short  of  the  standard,  multiplied  by 
the  total  number  of  passenger 
automobiles  or  light  trucks  produced  by 
the  manufacturer  in  that  model  year. 
Credits  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

Table  ni-l  shows  CAFE  fines  paid  by 
manufacturers  in  calendar  year  1999.  In 
calendar  year  1999,  manufacturers  paid 
civil  penalties  totaling  $16,275,722  for 
failing  to  comply  with  the  fuel  economy 
standards  of  27.5  mpg  for  passenger  cars 
and  20.7  mpg  for  light  trucks  in  MYs 
1997  and  1998. 


Table  III-1.— CAFE  Fines  Collected  During  Calendar  Year  1999 


Model  year 

Manufacturer 

Amount  fined 

Date  paid 

1997  

Land  Rover  

$68 

176,220 

36,890 

527.450 

1,683,525 

13,851,569 

01/99 
04/99 

Volkswagen  

Lotus 

05/99 

1998  

Fiat  

04/99 
07/99 
12/99 

Mercedes-Benz  

BMW  of  Nortti  America  

[PR  Doc.  00-16922  Filed  7-5-00;  8:45  am] 
BILLING  CODE  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  HIghiway  Traffic  Safety 
Administration 


:Docket  No  NHTSA-99-685?.  Notice  2] 

Intac  Automotive  Products.  Inc.;  Grant 
of  Application  for  Decision  Thiat 
Noncompliance  Is  Inconsequential  to 
Motor  Vehicle  Safety 

Intac  Automotive  Products,  Inc., 
(Intac)  has  determined  that  certain  brake 
fluid  containers  manufactured  by  its 
supplier.  Gold  Eagle,  are  not  in 
compliance  with  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  116, 
"Motor  Vehicle  Brake  Fluids",  and  has 
filed  appropriate  reports  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  Intac  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 


Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  February  18,  2000,  in  the 
Federal  Register  (65  FR  8472).  NHTSA 
received  no  comments  on  this 
application. 

Paragraph  S5.2.2.2  of  FMVSS  No.  116 
requires  that  certain  information, 
including  a  serial  number  identifying 
the  packaged  lot  and  date  of  packaging 
specified  in  S5. 2. 2. 2(d),  be  clearly 
marked  on  each  brake  fluid  container  or 
label  permanently  affixed  to  the 
container.  Paragraph  S5.2.2.2  further 
requires  that  this  information  be  legible 
after  being  subjected  to  the  test 
procedm-es  in  SB. 14,  Container 
information.  S6.14  requires  that  each 
container  be  immersed  in  the  same 
brake  fluid  contained  therein  for  15 
minutes  and  dried  within  5  minutes  of 
its  removal  fi-om  the  brake  fluid. 

Intac  filed  a  Part  573  report  informing 
the  agency  that,  on  November  4,  1997, 
it  manufactured  approximately  9,000 
containers  of  brake  fluid  which  it 
shipped  to  Petrochemical,  Inc.,  for 
Mazda.  On  April  6,  1999,  Latac 
manufactured  approximately  30,500 
containers  of  brake  fluid  which  it 
shipped  to  Nissan  and,  on  August  12, 


1999,  it  manufactured  approximately 
16,800  containers  of  brake  fluid  which 
it  shipped  to  Petrochemical,  Inc.,  for 
Subaru.  According  to  Intac,  some  of 
these  brake  fluid  containers  have  labels 
that  do  not  comply  with  the 
requirements  of  S5.2.2.2  of  FMVSS  No. 
116.  Additionally,  to  the  best  of  Intac's 
knowledge,  all  of  that  company's  brake 
fluid  containers  with  labels  that  are 
potentially  noncompliant  with  these 
requirements  were  manufactured  on  the 
aforementioned  dates.  For  some  of  these 
containers,  the  packaged  lot  and  date 
code  information  on  the  label 
(S5.2.2.2(d))  were  not  legible  after  the 
container  was  subjected  to  the  test 
procedures  in  S6.14.  The  containers  and 
labels  were  manufactiu^d  by  the  Gold 
Eagle  Company,  which  also  packaged 
the  brake  fluid  in  the  containers  under 
contract  to  Intac.  Intac  believes  this 
noncompliance  to  be  inconsequential  to 
motor  vehicle  safety. 

Intac  supported  its  application  for 
inconsequential  noncompliance  by 
stating  that  all  the  substantive  safety 
warnings  concerning  proper  storage  and 
use  of  the  contents  of  the  referenced 
brake  fluid  containers  were  legible  after 
durability  testing  in  accordance  with 
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S6.14.  Intac  also  stated  that  the  purpose 
of  the  serial  number  identifying  the 
packaged  lot  and  date  of  packaging  is  to 
facihtate  determination  of  the  extent  of 
defective  brake  fluid  should  such  be 
discovered.  According  to  Intac,  there  is 
no  serious  risk  to  motor  vehicle  safety 
if  the  packaged  lot  and  date  information 
is  lost.  If  packaged  lot  and  date 
information  were  not  visible  on 
container  labels,  and  defective  brake 
fluid  was  suspected,  the  manufacturer 
would  have  to  recall  a  larger  number  of 
containers  than  the  number  of  the 
containers  that  would  be  recalled  if  this 
information  was  available.  Intac 
informed  the  agency  that  the  company 
has  not  manufactiired  brake  fluid  that 
has  been  determined  to  be  in 
noncompliance  with  the  brake  fluid 
performance  requirements  in  FMVSS 
No.  116,  nor  has  the  company 
manufactured  brake  fluid  that  has  been 
recalled  because  of  a  safety  defect. 

Intac  also  stated  that  the  containers  of 
brake  fluid  in  question  were  sold  to 
Nissan  and  Petrochemical,  Inc.  The 
containers  sold  to  Petrochemical  were 
distributed  to  Mazda  and  Subaru.  The 
product  sold  to  Nissan  and 
Petrochemical  was  distributed  to 
dealerships  and  authorized  repair 
facilities  and  it  is  unlikely  that  private 
consumers  obtained  these  products 
through  retail  outlets  for  personal  use. 

According  to  Intac,  the  dealerships 
and  authorized  repair  facilities  that 
received  the  brake  fluid  tend  to 
consume  the  product  quickly  once  the 
containers  are  opened.  Therefore,  there 
was  little  likelihood  that  the  lot  and 
date  information  on  the  container  label 
would  become  illegible  through  contact 
with  brake  fluid  before  the  contents  of 
a  container  was  used. 

Intac  further  stated  that  it  was  able  to 
secure  most  of  the  noncompliant 
inventory  after  contacting  Nissan  and 
Petrochemical,  Inc.,  so  that  most  of  the 
noncompliant  brake  fluid  containers 
would  be  retiuned  to  Intac  for 
correction. 

The  agency  believes  that  the  true 
measure  of  inconsequentiality  to  motor 
vehicle  safety  in  this  case  is  the  effect 
of  the  noncompliance  on  the  safety 
related  information  provided  on  the 
brake  fluid  container  label.  According  to 
Intac,  all  substantive  information 


regarding  the  safe  use  of  the  contents  of 
the  brake  fluid  containers  was  legible  on 
the  labels  after  testing  in  accordance 
with  S6.14,  and  the  brake  fluid 
packaged  in  these  containers  complies 
with  all  relevant  FMVSS  No.  116 
performance  requirements.  The  primary 
purpose  of  the  packaged  lot  and  date 
code  is  to  identify  brake  fluid  that  may 
not  comply  with  the  performance 
requirements  of  FMVSS  No.  116  so  as  to 
facilitate  a  recall  campaign.  Intac  has 
agreed  that  a  campaign  to  recall 
noncompliant  brake  fluid  would 
include  all  containers  with  illegible 
packaged  lot  and  date  codes  in  addition 
to  the  containers  with  relevant  legible 
packaged  lot  and  date  code  information. 
Accordingly,  a  container  label  with 
illegible  packaged  lot  and  date 
information  would  not  have  a 
consequential  effect  on  motor  vehicle 
safety.  Additionally,  Intac  stated  that  it 
has  not  produced  brake  fluid  that  does 
not  meet  the  performance  requirements 
in  FMVSS  No.  116,  nor  has  any  of  its 
brake  fluid  been  recalled  because  of  a 
safety  defect.  Intac  further  stated  that 
most  of  the  containers  manufactured 
with  potentially  noncompliant  warning 
labels  were  retrieved  from 
Petrochemical,  Inc.  and  Nissan  prior  to 
use. 

Intac  has  reviewed  the  brake  fluid 
container  manufacturing  process, 
determined  the  cause  of  this 
noncompliance,  and  modified  the 
process  to  eliminate  this  noncompliance 
in  the  future. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  granted,  and  the 
applicant  is  exempted  from  providing 
the  notification  of  the  noncompliance 
that  would  be  required  by  49  U.S.C. 
30118,  and  from  remedying  the 
noncompliance,  as  would  be  required 
by  49  U.S.C.  30120. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  July  5,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  00-17416  Filed  7-10-00;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

Delegation  Order — Delegation  of 
Certain  of  the  Director's  Authorities  in 
27  CFR  Part  275 

1.  Purpose.  This  order  delegates 
certain  of  the  authorities  of  the  Director 
to  subordinate  ATF  officers  and 
prescribes  the  subordinate  ATF  officers 
with  whom  persons  file  documents 
which  are  not  ATF  forms.  Specifically, 
this  order  specifies  the  appropriate  ATF 
officers  that  are  designated  in  Treasury 
Decision  ATF-422,  which  revised 
sections  of  Part  275  of  Title  27  of  the 
Code  of  Federal  Regulations  (CFR). 

2.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
tobacco  products  and  cigarette  papers 
and  tubes.  We  have  determined  that 
certain  of  these  authorities  should,  in 
the  interest  of  efficiency,  be  delegated  to 
a  lower  organizational  level. 

3.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasur>'  Department  Order  No.  120-1 
(formerly  221),  dated  lune  6,  1972,  and 
by  26  CFR  301.7701-9,  this  ATF  order 
delegates  certain  authorities  to  take  final 
action  prescribed  in  certain  sections  of 
Part  275  of  Title  27  CFR  to  subordinate 
officers.  Also,  this  ATF  order  prescribes 
the  subordinate  officers  with  whom 
applications,  notices,  and  reports 
required  by  certain  sections  of  Part  275 
of  Title  27  CFR,  which  are  not  ATF 
forms,  are  filed.  The  attached  table 
identifies  the  regulatory  sections, 
documents  and  authorized  ATF  officers. 
The  authorities  in  the  table  may  not  be 
redelegated.  An  ATF  organization  chart 
showing  the  directorates  and  the 
positions  involved  in  this  delegation 
order  has  been  attached. 

Bradley  A.  Buckles, 
Director 


Table  of  Authorities,  Documents  To  Be  Filed,  and  Authorized  Officials 


Regulatory  section 


Officer(s)  authorized  to  act  or  receive  document 


§275.25  . 
§275.85  . 
§275.86  . 

§275.106 


Inspector  or  Specialist. 

Section  Chief.  National  Revenue  Center  (NRC). 

Unit  Supervisor,  NRC.  to  whom  ATF  F  2145(5200.11)  is  sent,  and  Specialist  to  certify  ATF  F 

2145(5200.11) 
Unit  Supervisor,  NRC,  to  whom  copy  of  ATF  F  3075(5200.9)  is  sent. 
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Table  of  Authorities,  Documents  To  Be  Filed,  and  Authorized  Officials— Continued 


Regulatory  section 


§275.111  

§275.115a(e) 

§275.193  

§275.194  

§275.196  

§275.197  

§275.198  

§275.199  

§275.200  


'i  275.203 

§275.207 
§275.208 
§275.223 
§275.224 
§275.225 


Officer(s)  authorized  to  act  or  receive  document 


Unit  Supervisor,  NRC,  to  wtiom  copy  of  ATF  F  2987(5120.32)  is  sent. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC. 
Unit  Supervisor.  NRC. 
Unit  Supervisor.  NRC,  or  Area  Supervisor. 
Inspector,  Specialist,  or  Special  Agent. 
Director,  Industry  Operations. 

Unit  Supervisor  to  approve  (by  affixing  tfie  signature  of  the  Director)  permits  upon  the  rec- 
ommendation of  the  Area  Supervisor. 
Inspector,  Specialist,  or  Special  Agent.  ■* 

Unit  Supervisor  upon  the  recommendation  of  the  Area  Supervisor. 
Director  of  Industry  Operations. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC 
Unit  Supervisor,  NRC. 


ATF  Organization 


Director 


Assistant  Director 
(Field  Operations) 


Assistant  Director 
(Alcohol  and  Tobacco) 


Division  Director/ 
Special  Agent  In  Charge 


Assistant 

Special  Agent 

h  Charge 


Resident  Agent 
bi  Charge 


Group  Supervisor 


Special  Agent 


Chief,  Rewnue 
Division 


1 

Director  of 
Industry  Operations 

1 

L     _ 

Area  Supervisor 

Chief,  Puerto 
Rico  Operations 

Inspector 

Inspector 

Chief,  Technical 
Services 


Technical  Section 
Supervisor 


Specialist 


Chief,  National 
Re>«nue  Center 


Section  Chief 


Unit  Supervisor 


Specialist 


This  is  not  a  complete  organizational  chart  of  ATF. 
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[FRDoc.  00-17498  Filed  7-10-00;  8:45  am) 

BILLING  COOe  4S10-31-U 

DEPARTMEffT  OF  THE  TREASURY 

Customs  Service 

Fee  tor  Electronic  Fingerprinting 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  announces  the 
fee  for  fingerprinting  at  airports  at 
which  there  is  a  computerized  ^ 

fingerprint  identification  system  for  the 
use  of  conducting  background  checks  on 
airline  and  airport  employees  who 
require  unescorted  access  to  Federal 
Inspection  Service  areas  of  an  airport. 
The  fee  wil!  be  $39.00. 

EPFECTIVE  DATES:  lulv  11.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Slattery,  U.  S.  Customs  Service, 
Office  of  Field  Operations,  Passenger 
Programs,  Room  5.4D,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20029,  Tel  (202)  927-4434. 
SUPPLEMENTARY  INFORMATION: 

Background 

Customs  requires  fingerprints  to 
conduct  backgroimd  checks  for  various 
reasons.  See,  T.D.  93-18  (58  FR  15770, 
dated  March  24,  1993).  In  a  Federal 
Register  notice  published  March  3,  1998 
(63  FR  10426)  Customs  announced  that 
the  fingerprint  fee  was  $20.70.  This  fee 
was  for  manually  conducting 
fingerprinting  on  fingerprint  cards.  The 
manual  processing  of  fingerprint  cards 
takes  an  average  of  four  to  seven  weeks. 

Customs  is  now  implementing,  at 
certain  airports,  a  computerized 
fingerprint  identification  system  for  the 
use  of  conducting  backgroujid  checks  on 
airline  and  airport  employees  who 
require  unescorted  access  to  Federal 
Inspection  Service  areas  of  an  airport. 
This  system  employs  an  automated 
fingerprint  reading  devise  that 
electronically  transmits  the  fingerprint 
data  directly  to  the  Federal  Bureau  of 
Investigation  (FBI)  where  a  criminal 
history  background  search  can  be 
conducted  within  24  hours,  instead  of 
the  four  to  seven  weeks  it  normally 
takes  to  process  fingerprint  cards. 
Where  implemented,  this  computerized 
fingerprinting  system  will  be  used  in 
lieu  of  collecting  fingerprints  on  cards. 

The  fee  for  this  computerized 
fingerprinting  will  be  $39.00.  This  fee  is 
based  on  Customs  recovering  the  FBI 
user- fee  that  is  charged  to  Customs  for 
conducting  fingerprint  checks  and 
Customs  administrative  processing  costs 
associated  with  the  collection  of 


fingerprints,  which  include  the 
compensation  and/or  expenses  of 
Customs  officers  performing  the 
fingerprint  service  and  15%  of  that 
amount  to  cover  Customs  administrative 
overhead  costs. 

Dated:  July  5,  2000. 
Charles  W.  Winwood, 

Deputy  Commissioner. 

[FR  Doc.  00-17462  Filed  7-10-00;  8:45  am] 

BILUNG  COOE  4«20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  of  Identity  of 
Owner  of  Registered  Securities  and 
Certificate  of  Identity  of  Owner  of 
Savings  and  Retirement  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Identity  of  Owner 
of  Registered  Securities  and  Certificate 
of  Identity  of  Owner  of  Savings  and 
Retirement  Seciu-ities. 

OMB  Number:  1535-0048 

Form  Numbers:  PD  F  0385  and  PD  F 
0385-1 

Abstract:  The  information  is 
requested  to  establish  the  identity  of  the 
ov^mer  of  United  States  Savings  Bonds/ 
Notes  or  Registered  Securities. 

Current  Actions:  None 

Type  of  Review:  Extension 


Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
177 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  89 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarit\'  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  5,  2000. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  00-17453  Filed  7-10-00;  8:45  am] 

BILUNG  COOE  4810-39-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for 
disposition  of  United  States  registered 
securities  and  related  checks  without 
administration  of  deceased  owner's 
estate. 
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DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000.  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 

til  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  2()()  Third  Street,  Parkersburg, 
VVV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-655:3 

SUPPLEMENTARY  INFORMATION: 
I      Title:  Application  For  Disposition  of 
United  States  Registered  Securities  and 
Related  Checks  Without  Administration 
of  Deceased  Owner's  Estate. 

OMB  \umber:  1535-0058. 
'      Form  Number:  PD  F  1646. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
distribution  of  registered  securities 
belonging  to  a  decedent's  estate  that  is 
not  being  administered. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
625. 

Estimated  Time  Per  Respondent:  90 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  938. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  5,  2000. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  00-1  7454  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4«10-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Affidavit  by  individual 
surety. 

DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  aU  vmtten  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)480-6553 
SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  By  Individual  Surety. 

OMB  Number:  1535-0100. 

Form  Number:  PD  F  4094. 

Abstract:  The  information  is 
requested  to  support  a  request  to  serve 
as  surety  for  an  indemnification 
agreement  on  a  Bond  of  Indemnity. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  460. 

Request  for  Comments 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  5,  2000. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  00-17455  Filed  7-10-00;  8:45  am] 

BILLING  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  i='ubitc  Deo' 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  by  owmer  of 
savings  bonds/notes  deposited  in 
safekeeping  when  original  custody 
receipts  are  not  available. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)  480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  By  Owner  Or  Person 
Entitled  To  Payment  Or  Reissue  Of 
United  States  Savings  Bonds/Notes 
Deposited  In  Safekeeping  When 
Original  Custody  Receipts  Are  Not 
Available. 


OMB  Number:  1535-0063. 

Form  Number:  PD  F  4239. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  reissue  or  payment  when 
original  custody  receipts  are  not 
available. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  5,  2000. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc  00-17456  Filed  7-10-00;  8:45  am] 

BILLING   CODE   4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Cotiecfion   Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportujiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  collections  of  information 
required  to  comply  with  the  terms  and 
conditions  of  FHA  debentures. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  addiin  iidi  miormation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6.553 

SUPPLEMENTARY  INFORMATION: 

Titles:  FHA  New  Account  Request, 
FHA  Transaction  Request,  FHA 
Debenture  Transfer  Request 

OMB  Number:  1535-0120. 

Form  Numbers:  PD  F  5366,  5354.  and 
5367. 

Abstract:  The  information  is  used  to 
(1)  establish  a  book-entry  account;  (2) 


change  information  on  a  book-entry 
account;  and  (3)  transfer  ownership  of  a 
book-entry  account  on  the  HUD  system, 
maintained  by  the  Federal  Reserve  Bank 
of  Philadelphia. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  102. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  5,  2000. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  00-17457  Filed  7-10-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 


DEPARTMENT  OF  ,,bBOf- 


Mine  Safety  and  Heatth  Administration       Pension  and  Welfare  Benet.is 
(MSHA)  Admintstratior 


30  CFR  Pan  3 

Office  of  Management  and  Budget 
Control  Numbers  Under  the  PaperworK 
Reduction  Act 

Correction 

In  rule  document  00-16528  beginning 
on  page  40498  in  the  issue  of  Friday, 
June  30,  2000  make  the  following 
correction: 

§3  '      [Corrected] 

On  page  40501,  in  Table  1,  in  §3.1, 
under  the  heading  "Subchapter  O  ", 
"171.403  "  should  read  "71.403  ". 

[FR  Doc.  CO-16528  Filed  7-10-00;  8:45  am] 

BiLuiNG  CODE   '50S--C1    OC0RREC"nONS 


Agency  informatior~  Cotiect-or 
Activities    Annouricef^en^  ,-'  :iMF 
Approval 

Correction 

In  notice  dociunent  00-16322 
beginning  on  page  39952  in  the  issue  of 
Wednesday,  June  28.  2000,  make  the 
following  correction: 

On  page  39952,  in  the  second  colimm, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  second  paragraph,  in  the  tenth  line, 
"0MB  control  number  1210-0101" 
should  read  "OMB  control  number 
1210-0102". 

[FR  Doc.  CO-16322  Filed  7-10-00;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20CFR  Parts  404  and  416 
[Regulations  No  4  and  16] 
RIN  0960-AB73 

Determining  Disability  and  Blindness; 
Substantial  Gainful  Activity  Guides 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  We  are  revising  our  rules  to 
reflect  amendments  to  the  Social 
Seciu-ity  Act  (the  Act)  concerning  the 
trial  work  period  and  the  disability 
insurance  reentiUement  period.  We  are 
also  clarifying  certain  standards  we  use 
to  determine  whether  work  is 
substantial  gainful  activity  and  whether 
an  individual  is  entitled  to  a  trial  work 
period,  thereby  further  explaining  how 
we  determine  disability  under  titles  II 
and  X\a  of  the  Act. 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers.  iSA  Regulations 
OfBcer.  Office  of  Process  and  Innovation 
Management,  L2109  West  Low  Rise 
Building,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  (410)  965-3632  or  TTY  1-800- 
988-5906.  For  information  about 
eligibility  or  filing  for  benefits,  call  our 
national  toll-fi-ee  number,  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internal  web  site,  SSAOnline,  at 
www.SSA.gov. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  explain  huw  we  determine 
whether  a  person  is  entitled  to  a  period 
of  trial  work  under  title  U  of  the  Act  and 
whether  a  person  is  engaging  in 
substantial  gainful  activity  under  titles 
II  and  XVI  of  the  Act.  The  term 
"substantial  gainful  activity"  combines 
two  concepts,  substantial  work  activity 
and  gainful  work  activity.  Substantial 
work  activity  means  work  activity  that 
involves  doing  significant  physical  or 
mental  activities,  even  if  the  work  is 
done  on  a  part-time  basis  or  with  less 
activities,  pay,  or  responsibilities  than 
in  past  work.  Gainful  work  activity 
means  work  activity  done  for  pay  or 
profit.  Work  activity  is  gainful  if  it  is  the 
kind  of  work  that  is  usually  performed 
for  pay  or  profit,  whether  or  not  a  profit 
is  realized. 

We  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  6,  1995  (60  FR 
12166).  In  the  NPRM,  we  proposed  to 
make  revisions  to  a  niunber  of  sections 
that  address  our  rules  for  determining 


whether  an  individual  is  engaging  in 
substantial  gainful  activity.  The  NPRM 
included  certain  changes  in  proposed 
§  §  404.1574(a){3)-{6)  and  416.974(a)(3)- 
(6)  to  clarify  om  policies  on  "subsidy." 
In  part  because  of  public  comments  we 
received  on  the  NPRM  and  because  we 
want  to  consider  further  issues  with 
regard  to  our  policies  concerning  on- 
the-job  subsidies  provided  by  employers 
and  on-the-job  assistance  provided  by 
others,  we  have  decided  not  to  publish 
final  rules  with  regard  to  the  proposals 
on  "subsidy"  in  proposed 
§  §  404.1574(a)(3)-(6)  and  416.974(a)(3)- 
(6).  However,  we  are  publishing  final 
rules  for  the  remaining  proposals  in  the 
NPRM,  some  of  which  have  been 
modified  in  response  to  public 
comments.  We  discuss  in  detail  the 
comments  we  received  on  the  NPRM 
later  in  this  preamble  under  "Public 
Comments  on  Notice  of  Proposed 
Rulemaking."  In  addition,  in  these  final 
rules,  we  have  made  certain  changes 
from  the  proposed  rules  for  technical 
acciuacy  and,  consistent  with  the 
government's  "plain  language" 
initiative,  to  make  oiu"  rules  easier  to 
read  and  understand.  We  have  also 
included  in  these  final  rules  several 
additional  amendments  to  our 
regulations  that,  although  not  a  part  of 
the  proposals  in  the  NPRM,  are 
necessary  to  reflect  amendments  to  the 
Act  relating  to  determinations  of 
substantial  gainful  activity  or  the 
counting  of  trial  work  period  months. 
These  additional  amendments  affect 
§§404.15771  and  416.971,  discussed 
below,  and  §  §  404.1584(d)  and 
404.1592(b).  discussed  later  in  this 
preamble. 

In  these  final  rules,  we  have  made 
changes  to  §  §  404.1571  and  416.971  to 
reflect  the  provisions  in  sections 
223(d)(4)  and  1614(a)(3)(E)  of  the  Act 
that  were  added  by  section  201  of  Public 
Law  (Pub.  L.)  103-296,  the  Social 
Security  Independence  and  Program 
Improvements  Act  of  1994.  Under 
sections  223(d)(4)  and  1614(a)(3)(E)  of 
the  Act,  the  Commissioner  of  Social 
Security  (the  Commissioner)  is  required 
to  establish  by  regulations  the  criteria 
for  determining  when  services 
performed  by  an  individual  or  earnings 
derived  from  services  demonstrate  an 
individual's  ability  to  engage  in 
substantial  gainful  activity.  In  general, 
these  sections  of  the  Act  provide  that  an 
individual  whose  services  or  earnings 
meet  the  criteria  established  by  the 
Commissioner  shall  be  found  to  be  not 
disabled.  The  provisions  added  to  the 
Act  by  Pub.  L.  103-296  provide,  in 
general,  that  the  Commissioner  shall 
make  determinations  of  substantial 


gainful  activity  under  these  sections 
"without  regard  to  the  legality"  of  the 
work  activity  of  the  individual.  We  have 
included  in  these  final  rules  changes  to 
§§404.1571  and  416.971  to  reflect  these 
provisions  of  the  Act.  We  have  revised 
the  first  sentence  of  each  of  these 
sections  to  indicate  that  the  work, 
without  regard  to  legality,  that  an 
individual  has  done  during  any  period 
in  which  the  individual  believes  that  he 
or  she  is  disabled  may  show  that  he  or 
she  is  able  to  work  at  the  substantial 
gainful  activity  level.  We  explain  our 
reasons  for  publishing  these  changes  as 
final  rules  without  notice-and-comment 
rulemaking  at  the  end  of  this  preamble. 

We  have  revised  §§  404.1573(c)  and 
416.973(c)  to  explain  in  greater  detail 
what  we  mean  by  work  under  special 
conditions  that  take  into  account  an 
individual's  impairments.  We  added 
information  found  in  Social  Security 
Ruling  (SSR)  84-25,  "Titles  D  and  XVI: 
Determination  of  Substantial  Gainful 
Activity  If  Substantial  Work  Activity  Is 
Discontinued  or  Reduced — 
Unsuccessful  Work  Attempt"  (Social 
Seciuity  Rulings,  Cumulative  Edition, 
1984,  p.  92),  to  clarify  these  regulatory 
provisions.  As  discussed  later  in  this 
preamble,  we  also  revised  the  paragraph 
in  response  to  public  comments. 

We  have  amended  §§  404.1574(a)  and 
416.974(a)  to  add  an  expanded 
description  of  how  we  determine 
whether  work  performed  by  an 
employee  is  substantial  gainful  activity, 
what  we  mean  by  subsidized  work,  and 
how  we  determine  the  value  of  a 
subsidy.  The  changes  reflect  the 
interpretations  in  SSR  83-33,  "Titles  II 
and  XVI:  Determining  Whether  Work  Is 
Substantial  Gainful  Activity — 
Employees"  (Social  Security  Rulings, 
Cumulative  Edition,  1983.  p.  209). 

These  final  rules  also  make  changes  to 
§§ 404.1574(b)(2).  (b)(3).  (b)(4),  and 
(b)(6)  and  §§  416.974(b)(2),  (b)(3),  {b)(4), 
and  (b)(6)  to  clarify  how  we  evaluate 
earnings  fi'om  work  in  sheltered 
workshops.  In  paragraphs  (b)(2),  (b)(3). 
and  (b)(6)  of  these  sections,  we  provide 
thresholds  that  demonstrate  earnings 
that  ordinarily  show  that  a  person  has 
engaged  in  substantial  gainful  activity 
(paragraph  {b)(2)).  that  a  person  has  not 
engaged  in  substantial  gainful  activity 
(paragraph  (b)(3)),  or  that  are  not  high  or 
low  enough  to  show  whether  a  person 
has  engaged  in  substantial  gainful 
activity.  Our  intent  is,  and  always  has 
been,  that  paragraphs  (b)(3)  and  fb)(6) 
apply  only  to  workers  who  are  not  in 
sheltered  workshops.  This  is  because  we 
ordinarily  consider  that  individuals  in 
sheltered  workshops  are  not  engaging  in 
substantial  gainful  activity  when  they 
do  not  earn  more  than  the  threshold 
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amounts  in  paragraph  (b)(2).  In  other 
words,  we  do  not  provide  a  "middle 
ground"  category  for  workers  in 
sheltered  workshops,  as  we  do  for  other 
workers  under  paragraph  (b)(6),  in 
recognition  of  the  special  circumstances 
of  sheltered  employment.  We  believe 
that  the  final  rules  now  state  this 
longstanding  policy  more  clearly.  The 
final  rules  also  state  more  clearly  our 
policy  of  evaluating  sheltered  workshop 
earnings  that  exceed  the  amount 
specified  in  paragraph  (b)(2)  in  the  same 
way  we  evaluate  non-sheltered 
workshop  earnings. 

As  a  result  of  these  clarifications  in 
oiu'  final  regulations,  we  are  rescinding 
Acquiescence  Ruling  (AR)  87-4(8), 
lamarino  v.  HeciUer  (Social  Security 
Rulings.  Cumulative  Edition,  1987,  p. 
136;  55  FR  28302,  August  31,  1987).  We 
issued  this  acquiescence  ruling  in 
response  to  a  decision  of  the  U.S.  Court 
of  Appeals  for  the  Eighth  Circuit  in 
lamarino  v.  Heckler,  795  F.2d  59  (8th 
Cir.  1986).  In  the  absence  of  regulations 
explicitly  addressing  the  issue,  the  court 
in  lamarino  held  that,  because  our 
regulations  provided  a  middle  groimd 
for  evaluating  earnings  fi-om  competitive 
(i.e.,  non-workshop)  employment 
between  specified  upper  and  lower 
limits,  we  must  also  provide  a  middle 
ground  for  evaluating  sheltered 
workshop  earnings  and  not  presume 
that  an  individual  has  engaged  in 
substantial  gainful  activity  when 
sheltered  workshop  earnings  exceed  the 
upper  substantial  gainful  activity 
threshold  amount.  The  revisions  in 
these  final  rules  make  clear  in  our 
regulations  that,  ordinarily,  we  will  find 
any  individual,  whether  in  competitive 
or  sheltered  work,  to  be  engagmg  in 
substantial  gainful  activity  when  his  or 
her  earnings  exceed  the  threshold  for 
such  earnings  set  out  in 
§§404. 1574(b)(2)  and  416.974(b)(2).  We 
clarif\-  that  the  middle  ground  of 
earnmgs  for  mdividuals  in  competitive 
employment  (i.e..  the  middle  ground 
where  we  do  not  consider  the  earnings 
to  be  high  or  low  enough  to  show 
whether  a  person  has  engaged  in 
substantial  gainful  activity)  lies  below 
the  upper  threshold  for  substantial 
gainful  activity  in  paragraph  {b){2)  and 
above  a  iovver  threshold  in  paragraph 
fb)(3).  Fmallv.  we  clanf\'  that  for 
individuals  who  are  employed  m 
sheltered  workshops  and  whose 
earnings  do  not  exceed  the  upper 
threshold  above  which  we  ordinarily 
find  substantial  gainful  activity  for  all 
individuals,  we  will  ordinarily  find  that 
there  is  not  substantial  gainful  activity 
even  when  their  earnings  fall  in  the 
range  that  would  constitute  the  middle 


grounu  I  d  fcirnings  for  individuals  in 
competitive  employment. 

We  have  also  added  new 
§§  404.1574(d)  and  416.974(d)  and 
revised  §  404.1592(b)  to  provide  that  we 
will  not  consider  volunteer  work  done 
under  programs  mentioned  in  the 
Domestic  Volunteer  Service  Act  of  1973, 
42  U.S.C.  5044,  or  the  Small  Business 
Act,  15  U.S.C.  637,  in  determining 
whether  an  individual  has  performed 
substantial  gainful  activity  or,  for 
individuals  receiving  benefits  imder 
title  n  of  the  Act,  services  in  the  trial 
work  period.  This  exclusion  is  currently 
stated  in  SSR  84-24,  "Titles  11  and  XVI: 
Determination  of  Substantial  Gainful 
Activity  For  Persons  Working  In  Special 
Circumstances — Work  Therapy 
Programs  in  Military  Service — Work 
Activity  in  Certain  Government- 
Sponsored  Programs  '  (Social  Security 
Rulings,  Cumulative  Edition,  1984,  p. 
87),  and  as  required  by  the  laws  cited 
above. 

We  have  also  added  new  §§  404.1574a 
and  416.974a  to  explain  how  we  average 
earnings  to  determine  if  a  person  has 
been  performing  substantial  gainful 
activity  and  the  periods  used  for 
averaging.  These  amendments  are  based 
on  SSR  83-35.  "Titles  H  and  XVI: 
Averaging  of  Earnings  in  Determining 
Whether  Work  Is  Substantial  Gainful 
Activity"  (Social  Seciu-ity  Rulings, 
Cumulative  Edition,  1983,  p.  237),  and 
do  not  represent  a  change  in  practice. 

We  have  revised  §  §404. 1575(a)  and 
416.975(a)  to  explain  the  order  in  which 
we  will  apply  the  three  tests  used  to 
determine  whether  self-employed 
persons  have  engaged  in  substantial 
gainful  activity.  We  also  expanded  the 
discussion  in  §§  404.1575(c)  and 
416.975(c)  of  what  we  mean  by 
substantial  income  for  purposes  of 
determining  whether  a  self-employed 
person  has  engaged  in  substantial 
gainful  activity.  These  revisions  are 
based  on  SSR  83-34.  "Titles  11  and  XVI: 
Determining  Whether  Work  Is 
Substantial  Gainful  Activity — Self- 
Employed  Persons"  (Social  Security 
Rulings,  Cumulative  Edition,  1983,  p. 
222),  and  do  not  represent  a  change  in 
practice. 

We  also  made  a  nonsubstantive, 
technical  correction  to  final 
§§  404.1575(c)(2)  and  416.975(c)(2)  for 
consistency  of  language  within  our 
regulations.  Both  the  former  rules  and 
the  NPRM  stated  that  we  would 
consider  self-employment  income  to  be 
"substantial"  if  it  averaged  less  than  the 
amounts  described  in  §§  404.1574(b)(2) 
and  416.974(b)(2)  but  was  either 
comparable  to  what  the  individual 
earned  before  he  or  she  became 
"severely  impaired"  or  was  comparable 


to  that  of  unimpaired  self-employed 
persons  in  the  community  who  were  in 
the  same  or  a  similar  business  as  their 
means  of  livelihood.  However,  the  word 
"severe"  in  our  regulations  is  a  term  of 
art  imder  §§404.1520  and  416.920  and 
other  regulations  throughout  subpart  P 
of  part  404  and  subpart  I  of  part  416, 
and  it  does  not  have  the  same  meaning 
that  we  intended  in  §§  404.1575(c)(2) 
and  416.975(c)(2).  Therefore,  we  have 
revised  the  final  rules  to  make  our 
intent  clear  by  changing  the  phrase 
"severely  impaired"  to  "seriously 
impaired."  (For  similar  reasons,  we  are 
making  the  same  changes  in 
§§  404.1574(b)(4)  and  416.974(b)(4).) 

We  added  to  §§  404.1574,  404.1575, 
416.974,  and  416.975  an  explanation, 
now  found  in  SSR  84-25,  of  how  we 
evaluate  brief  periods  of  work  activity  to 
determine  if  they  should  be  considered 
"imsuccessful  work  attempts."  The 
rules  provide,  consistent  with  SSR  84- 
25,  that,  ordinarily,  work  an  individual 
has  done  will  not  show  the  ability  to  do 
substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
the^ndividual  was  forced  by  his  or  her 
impairment  to  stop  working  or  to  reduce 
the  amount  of  work  so  that  earnings 
from  such  work  fall  below  the 
substantial  gainful  activity  earnings 
level.  The  work  must  also  satisfy  certain 
other  conditions  described  in  the 
regulations.  The  final  rules  also  provide 
that  we  will  not  consider  work 
performed  at  the  substantial  gainful 
activity  level  for  more  than  6  months  to 
be  an  unsuccessful  work  attempt 
regardless  of  why  it  ended  or  why 
earnings  were  reduced  to  below  the 
substantial  gainful  activity  earnings 
level. 

The  criteria  for  an  unsuccessful  work 
attempt  differ  depending  on  whether  the 
work  effort  is  for  a  duration  of  3  months 
or  less  or  for  a  duration  of  between  3 
and  6  months.  These  amendments 
reflect  the  interpretation  in  SSR  84-25. 

In  addition,  we  have  added  to 
§  404.1584(d)  the  substantial  gainful 
activity  earnings  guidelines  for 
evaluating  the  work  acti^ '  ■  \  of  blind 
persons  under  title  II  foi  the  years  1983 
through  2000.  We  also  e-  plain, 
consistent  with  section  223(d)(4)(A)  of 
the  Act,  that  effective  with  1996,  the 
substantial  gainful  activity  amount  for 
blind  individuals  is  no  longer  linked  to 
the  monthly  exempt  amount  under  the 
retirement  earnings  test  for  individuals 
aged  65  to  69.  Beginning  1996,  increases 
in  the  substantial  gainful  activity  level 
for  blind  individuals  depend  only  on 
the  increases  in  the  national  average 
wage  index.  We  are  including  this 
provision  in  §  404.1584(d)  of  the  final 
rules  to  reflect  this  statutory  change. 
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which  resulted  from  amendments  to  the 
Act  made  by  section  102  of  Pub.  L.  104- 
121.  We  explain  our  reasons  for 
publishing  final  rules  to  reflect  this 
statutory  change  without  notice-and- 
comment  rulemaking  at  the  end  of  this 
preamble. 

We  have  also  included  in  these  final 
rules  an  amendment  to  §  404.1592(b)  to 
reflect  an  amendment  to  the  definition 
of  "services"  in  section  222(c)(2)  of  the 
Act  which  applies  in  determining  when 
the  trial  work  period  has  ended.  Section 
222(c)(2)  of  the  Act,  as  amended, 
provides  that,  for  purposes  of  the  trial 
work  period,  "the  term  'services'  means 
activity  (whether  legal  or  illegal)  which 
is  performed  for  remuneration  or  gain  or 
is  determined  by  the  Commissioner  of 
Social  Seciuity  to  be  of  a  type  normally 
performed  for  remuneration  or  gain." 
The  parenthetical  phrase  "(whether 
legal  or  illegal)"  was  added  to  this 
provision  of  the  Act  by  section  201  of 
Pub.  L.  103-296.  hi  these  final  rules,  we 
are  adding  the  same  parenthetical 
phrase  to  the  definition  of  "services"  in 
§  404.1592(b).  We  explain  our  reasons 
for  publishing  final  rules  to  reflect  this 
change  without  notice-and-comment 
rulemaking  at  the  end  of  this  preamble. 

We  also  nave  revised  the  fourth 
sentence  of  §  404.1592(b)  to  explain  in 
clearer  and  more  precise  terms  the  type 
of  activity  that  generally  does  not 
constitute  "services"  as  that  term  is 
defined  in  section  222(c)(2)  of  the  Act, 
quoted  above.  This  revision  clarifies 
that  we  generally  do  not  consider  work 
that  is  done  without  remimeration  to  be 
"services"  for  purposes  of  determining 
when  the  trial  work  period  has  ended  if 
it  is  done  merely  as  therapy  or  training 
or  if  it  is  work  usually  done  in  a  daily 
routine  around  the  house  or  in  self-care. 
We  have  also  added  a  new  sentence  at 
the  end  of  §  404.1592(b)  to  state  that  we 
do  not  consider  work  as  a  volunteer  in 
the  Federal  programs  described  in 
§  404.1574(d)  in  determining  whether 
an  individual  has  performed  services  in 
the  trial  work  period. 

We  have  revised  §  404.1592(d)  to 
explain,  consistent  with  SSR  82-52, 
"Titles  II  and  XVI:  Duration  of 
Impairment'  (Social  Seciu-ity  Rulings, 
Cumulative  Edition,  1982,  p.  106),  that 
a  claimant  is  not  entitled  to  a  trial  work 
period  when  he  or  she  performs  work 
demonstrating  the  ability  to  engage  in 
substantial  gainful  activity  within  12 
months  after  the  onset  of  an  impairment 
that  otherwise  could  be  the  basis  for  a 
finding  of  disability  and  before  the  date 
of  any  notice  of  determination  or 
decision  making  a  finding  of  disability. 
These  revisions,  which  do  not  represent 
a  change  in  practice,  are  based  on  our 
interpretation  of  the  duration 


requirement  of  section  223(d)(1)(A)  of 
the  Act  and  clarify  the  issues  raised  by 
the  courts  in  McDonald  v.  Bowen,  800 
F.2d  153  (7th  Cir.  1986),  amended  on 
rehearing,  818  F.2d  559  (7th  Cir.  1987), 
Walker  V.  Secretary  of  Health  and 
Human  Services,  943  F.2d  1257  (10th 
Cir.  1991),  and  Newton  v.  Chater,  92 
F.3d  688  (8th  Cir.  1996).  We  have  issued 
acquiescence  rulings  for  each  of  these 
cases,  and  do  not  currently  plan  to 
rescind  the  acquiescence  rulings.  (See 
AR  88-3(7),  McDonald  V.  Bowen,  Social 
Security  Rulings,  Cumulative  Edition, 
1988,  p.  115,  and  55  FR  28302,  March 
31,  1988;  AR  92-6(10),  Walker  \. 
Secretary  of  Health  and  Human 
Services,  Social  Security  Rulings, 
Cumulative  Edition,  1992,  p.  91,  and  57 
FR  43007.  September  17,  1992;  and  AR 
98-1(8),  Newton  v.  Chater.  63  FR  9037, 
February  23,  1998.) 

The  trial  work  period  is  a  period 
during  which  a  person  who  becomes 
entitled  to  title  U  disability  benefits  may 
test  his  or  her  ability  to  work  and  still 
be  considered  disabled.  Under  section 
222(c)(3)  of  the  Act,  the  trial  work 
period  begins  with  the  month  an 
individual  "becomes  entitled"  to  title  II 
disability  benefits  and  generally  ends 
after  9  months  of  work  within  a  60- 
consecutive-month  period  whether  or 
not  the  9  months  are  consecutive. 
Section  222(c)  provides  that  any 
services  rendered  during  the  trial  work 
period  may  not  be  considered  in 
determining  whether  "disability  has 
ceased"  dining  that  period. 

In  order  to  be  found  disabled  under 
section  223(d)(1)(A),  an  individual  must 
be  unable  to  engage  in  any  substantial 
gainful  activity  by  reason  of  a  medically 
determinable  physical  or  mental 
impairment  which  can  be  expected  to 
result  in  death  or  "which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months." 
Under  our  longstanding  interpretation 
of  this  provision,  as  reflected  in  SSR  82- 
52,  the  duration  requirement  to 
establish  disability  will  not  be  met  and 
a  disabihty  claim  will  be  denied  based 
on  evidence  that,  within  12  months  after 
the  onset  of  an  impairment  which 
prevented  substantial  gainful  activity 
and  before  we  have  issued  any  notice  of 
determination  or  decision  finding 
disability,  the  impairment  no  longer 
prevents  substantial  gainful  activity. 
Under  these  circumstances,  it  is  not 
necessary  to  determine  whether  earlier 
in  the  12-month  period  the  impairment 
was  expected  to  prevent  the 
performance  of  SGA  for  12  months.  We 
determine  whether  an  impairment  is 
expected  to  prevent  substantial  gainful 
activity  for  12  months  only  when  the 
claim  is  being  adjudicated  within  1 2 


months  after  the  onset  of  the  person's 
inability  to  work  and  the  evidence 
shows  that  the  impairment  currently 
prevents  substantial  gainful  activity.  We 
believe  that  Congress  provided  that 
disability  can  be  found  based  on  an 
impairment  which  "can  be  expected  to 
last"  12  months  simply  to  provide  a 
means  for  us  to  adjudicate  disability 
claims  without  having  to  wait  12 
months  from  onset,  rather  than  to 
permit  claims  to  be  allowed  in  the  face 
of  specific  evidence  that  the  claimant's 
impairment  did  not,  in  fact,  prevent  him 
or  her  from  engaging  in  substantial 
gainful  activity  for  12  continuous 
months. 

Because  section  222(c)  provides  that  a 
trial  work  period  shall  begin  with  the 
month  in  which  a  person  becomes 
entitled  to  title  II  disability  benefits,  a 
claimant  who  does  not  become  entitled 
to  disability  benefits  cannot  receive  a 
trial  work  period.  Under  our 
interpretation  of  the  duration 
requirement,  a  person  cannot  be  found 
to  be  under  a  disability  if  he  or  she 
performs  work  demonstrating  the  ability 
to  perform  substantial  gainful  activity 
within  12  months  after  onset  and  before 
we  have  issued  any  notice  of 
determination  or  decision  finding 
disability.  Because  the  person  caimot 
become  entitled  to  disability  benefits  in 
this  situation,  there  can  be  no  trial  work 
period.  On  the  other  hand,  if  a  claimant 
returns  to  work  before  we  have  made  a 
determination  or  decision  finding 
disability,  but  more  than  12  months 
from  onset,  the  duration  requirement 
may  be  satisfied  (unless  it  is  not 
satisfied  for  some  other  reason,  such  as 
medical  improvement  less  than  12 
months  after  onset),  the  claimant  may 
become  entitled  to  benefits,  and  the 
work  may  be  protected  by  the  trial  work 
period  even  though  the  work  began 
prior  to  a  finding  of  disability. 

We  have  made  several  changes  in 
§ 404.1592(d)(1)  and  f2),  which  describe 
situations  in  which  an  individual  is  and 
is  not  entitled  to  a  trial  work  period.  We 
revised  paragraph  (d)(1)  from  the 
proposed  rule  by  replacing  "receiving" 
with  "entitled  to."  We  made  this  change 
in  order  to  clarify,  consistent  with  our 
discussion  in  the  preambles  to  both  the 
proposed  rules  and  these  final  rules. 
that  a  person  may  be  awarded  a  trial 
work  period  as  part  of  the  adjudication 
of  an  initial  application  when  he  or  she 
returns  to  work  more  than  12  months 
from  onset,  but  prior  to  the  adjudication 
and  prior  to  the  receipt  of  anv  disability 
benefits.  We  also  made  nonsubstantive 
changes  to  paragraphs  (d)(1)  and 
(d)(2)(i)  for  greater  consistency  between 
these  two  paragraphs  and  made  other 
slight  technical  changes  to  paragraph 
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(d)(2)  from  the  proposed  rule  for 
additional  clarity.  None  of  these 
revisions  is  intended  as  a  change  in 
practice.  As  in  the  NPRM,  we  deleted 
the  rule  in  prior  paragraph  (d)(2)(ii) 
which  stated  that  an  individual  is  not 
entitled  to  a  trial  work  period  if  he  or 
she  is  receiving  disability  insurance 
benefits  in  a  second  period  of  disability 
for  which  a  waiting  period  was  not 
required.  This  deletion  reflects  section 
5112  of  Pub.  L.  101-508. 

As  in  the  NPRM.  we  added  new 
paragraphs  (d)(2)(ii),  and  (d)(2)(iii),  and 
(d)(2){iv)  to  §404.1592  specifying 
additional  circumstances  in  which  an 
individual  will  not  be  entitled  to  a  trial 
work  period.  Final  paragraph  (d)(2)(ii) 
provides  that  an  individual  who 
performs  work  demonstrating  the  ability 
to  engage  in  substantial  gainful  activity 
during  any  required  waiting  period  will 
not  be  entitled  to  a  trial  work  period. 
Paragraph  (d)(2)(iii)  incorporates  the 
provision,  discussed  above  in  this 
preamble,  that  explains  that  an 
individual  who  performs  work 
demonstrating  the  ability  to  engage  in 
substantial  gainful  activity  within  12 
months  after  onset  and  before  the  date 
of  any  notice  of  determination  or 
decision  finding  disability  will  also  not 
be  entitled  to  a  trial  work  period.  Both 
of  these  provisions  were  in  the  NPRM, 
although  we  did  make  several  minor 
clarifications  to  the  Icinguage  we 
proposed  for  paragraph  (d)(2)(iii):  We 
changed  the  word  "which"  to  "that" 
and  we  expanded  the  word  "decision" 
to  the  phrase  "determination  or 
decision."  The  latter  was  a  technical 
change  made  for  consistency  with 
§  404.901.  which  provides  that  the 
words  "determination"  and  "decision" 
are  terms  of  art  in  our  program 
applicable  to  initial  and  reconsideration 
determinations  and  administrative  law 
judge  or  Appeals  Council  decisions, 
respectively.  The  revision  merely 
rectifies  an  unintentional  omission  in 
the  NTRM  and  will  make  clear  that 
these  rules  apply  at  all  levels  of  the 
administrative  review  process.  Finally, 
we  made  a  revision  to  clarifv  that  a 
person  may  be  entitled  to  a  trial  work 
period  if  he  or  she  returns  to  substantial 
gainful  activity  within  1 2  months  of 
onset  and  after  receiving  a  notice  of  a 
determination  or  decision  finding  that 
he  or  she  is  disabled  even  in  the 
relatively  unusual  situation  in  which 
that  notice  precedes  the  notice  of  a 
determination  or  decision  awarding  him 
or  her  title  II  disabilitv  benefits. 

Final  §404.1592(d)(2)(iv)  clarifies  our 
rules,  consistent  with  current 
§404.1 592(e),  that  an  individual  cannot 
be  entitled  to  a  trial  work  period  for  any 
month  prior  to  the  month  he  or  she  files 


an  application  for  disability  benefits. 
We  revised  final  §404.1592(d)(2){iv) 
from  the  language  we  proposed  in  the 
NPRM  to  avoid  a  possible  interpretation 
we  had  not  intended  that  might  have 
precluded  trial  work  periods  for  some 
individuals  who  should  be  entitled  to 
trial  work  periods.  We  explain  our 
reasons  for  this  revision  in  more  detail 
in  the  public  comments  section  of  this 
preamble. 

We  revised  §  404.1592(e)  to  reflect  a 
provision  of  section  5112  of  Pub.  L. 
101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  which 
provides  that  one  of  the  conditions 
under  which  the  trial  work  period  will 
end  is  the  9th  month  within  a  period  of 
60  consecutive  months  if  that  9th  month 
is  after  December  1991.  Prior  to  this 
statutory  change,  the  trial  work  period 
would  end  after  9  service  months  no 
matter  when  they  were  completed. 

We  amended  §  404.1592a  to  clarify 
that  the  earnings  averaging  and 
unsuccessful  work  attempt  criteria  do 
not  apply  in  determining  whether  to  pay 
benefits  for  any  month  during  or  after 
the  reentitlement  period  after  disability 
has  been  determined  to  have  ceased 
because  of  the  performance  of 
substantial  gainful  activity.  Those 
criteria  do  apply  during  and  after  the 
reentitlement  period  in  determining 
whether  disability  has  ceased  due  to  the 
performance  of  substantial  gainful 
activity. 

Based  on  several  public  comments, 
we  revised  the  proposed  rules  to  clarify 
our  intent,  especially  in  the  provisions 
of  §  404.1592a(a).  These  amendments 
reflect  and  clarify  our  interpretations  in 
SSR  83-35  and  SSR  84-25.  They  also 
clarify  the  averaging  methodology  issue 
addressed  in  Conleyw  Bowen,  859  F.2d 
261  (2d  Cir.  1988).  As  a  resuH  of  these 
clarifications  to  our  regulations,  we  are 
rescinding  the  Conley  v.  Bowen 
Acquiescence  Ruling,  AR  93-2(2).  Other 
final  rules  also  provide  cross-references 
to  §  404.1592a  in  the  explanations  of  the 
averaging  and  unsuccessful  work 
attempt  policies  contained  in 
§§  404.1574(c),  404.1574a,  and 
404.1575(d). 

These  regulations  also  reflect  section 
9010  of  Pub.  L.  100-203,  the  Omnibus 
Budget  Reconciliation  Act  of  1987, 
which  e.xtended.  as  of  January  1,  1988. 
the  reentitlement  period  from  15 
months  to  36  months.  During  this 
period,  the  title  II  disability  benefits  of 
an  individual  whose  benefits  are 
stopped  because  of  substantial  gainful 
activity  may  be  reinstated  without  the 
need  to  file  a  new  application  if  his  or 
her  work  falls  below  the  substantial 
gainful  activity  level  as  long  as  the 
individual  continues  to  have  a 


"disabling  impairment"  as  defined  in 
§404.1511  of  our  regulations.  This 
statutory  change  is  reflected  in 
amendments  to  §§404.321,  404.325  and 
404.1592a. 

Pub.  L.  99-643,  the  Employment 
Opportimities  for  Disabled  Americans 
Act,  required  a  number  of  changes  in 
the  way  we  handle  supplemental 
security  income  (SSI)  cases  under  title 
XVI  when  a  disabled  person  eligible  for 
SSI  benefits  works.  Certain  SSI 
recipients  who  work  despite  otherwise 
disabling  impairments  and  begin  to  earn 
amoimts  that  would  ordinarily  represent 
substantial  gainful  activity  will  not  have 
their  earnings  considered  when 
determining  whether  they  continue  to 
be  disabled.  Piu-suant  to  section  4  of 
Pub.  L.  99-643,  the  trial  work  period 
and  the  reentitlement  period  no  longer 
apply  in  SSI  disability  cases. 
Accordingly,  we  have  deleted 
§  §  416.973(f),  416.976(f)(2),  416.992, 
416.992a.  and  416.994(b)(3)(v),  (b)(5)(i). 
the  first  paragraph  of  (b)(6)(i), 
(b)(6)(i)(D).  and  (b)(6)(ii).  We  have 
revised  §  §  416.901{m),  416.991,  and 
416.1331(a)  by  removing  references  to 
the  trial  work  period  and  reentitlement 
period.  (The  rules  for  continuing 
disability  in  §  416.994a  for  children 
imder  SSI  did  not  need  modification 
because  we  took  these  changes  in  the 
law  into  account  when  we  first 
promulgated  that  regulation.  See  56  FR 
5534  (February  11,  1991).)  A  substantial 
gainful  activity  test  is  still  necessarj'  to 
establish  an  individual's  initial 
eUgibility  for  SSI  benefits  based  on 
disability. 

Finally,  we  made  a  number  of  minor 
changes  to  conform  the  text  of  the 
regulations  in  part  404  and  part  416,  for 
consistency,  technical  accuracy,  and  to 
comply  with  Executive  Order  i2866  and 
the  President's  memorandinn  dated  June 
1, 1998,  which  requires  us  to  write  all 
rules  in  "plain  language."  None  of  these 
changes  is  intended  to  be  a  change  in 
practice. 

Public  Comments  on  Notice  of  Proposed 
Rulemaking 

When  we  published  the  NPRM  in  the 
Federal  Register  on  March  6, 1995  (60 
FR  12166),  we  provided  interested 
parties  60  days  to  submit  comments.  We 
received  comments  from  10  individuals 
and  organizations,  including  attorneys 
and  organizations  representing  the 
interests  of  individuals  with  mental 
impairments.  We  considered  carefully 
the  comments  we  received  on  the 
proposed  rules  in  publishing  these  final 
regulations. 

As  noted  at  the  beginning  of  this 
preamble,  we  decided  not  to  include  in 
these  final  regulations  the  changes 
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reflected  in  proposed  §  §404. 1574(a)(3)- 
(6)  and  416.974(a)(3)-(6).  We  have 
retained,  without  change,  existing 
§§  404.1574(a)(3)  and  416.974(a)(3).  For 
these  reasons,  we  have  not  responded  to 
the  comments  we  received  on  the 
proposed  revisions  that  we  have 
withdrawn. 

Also,  there  were  a  few  comments  that 
were  outside  the  scope  of  the  NPRM  and 
these  final  rules.  Some  commenters 
provided  recommendations  for  revising 
our  overall  work  incentive  provisions  or 
changing  the  substantial  gainful  activity 
amounts  or  revising  a  number  of  other 
specific  provisions  in  our  rules  that 
were  not  the  subject  of  the  proposed 
rules.  Although  we  did  not  summarize 
or  address  these  conmients  below 
because  they  are  outside  the  scope  of 
these  final  rules,  we  have  forwarded 
them  to  the  appropriate  SSA 
components  for  consideration. 

Also,  in  a  separate  regulatory  action, 
we  published  final  rules  in  the  Federal 
Register  on  April  15,  1999  (64  FR  18566 
and  64  FR  22903  April  28.  1999)  to 
increase  from  $500  to  $700  the  average 
monthly  earnings  guidelines  used  to 
determine  whether  work  done  by  a  non- 
blind  individual  is  substantial  gainful 
activity.  The  change  was  effective  July 
1,  1999. 

The  rest  of  the  comments,  which  we 
received  on  the  NPRM  and  our 
responses  to  the  comments,  are  set  forth 
below.  Although  we  condensed, 
simunarized,  or  paraphrased  the 
comments,  we  believe  we  have 
expressed  the  views  accurately  and  have 
responded  to  all  of  the  relevant  issues 
raised. 

General  Comments 

Comment:  One  commenter  was 
concerned  about  what  appeared  to  be  a 
"negative  tone"  and  "clear  efforts  to 
'tighten  up'  the  benefits  of  work 
incentives"  throughout  the  proposed 
rules.  Another  commenter,  who 
identified  herself  as  a  disability 
beneficiary  who  has  been  attempting  to 
work,  commented  that  the  proposed 
rules  reflected,  though  perhaps  not 
sufficiently,  her  experiences,  and 
praised  the  proposal  to  recognize  some 
factors  that  "truly  detract  from" 
substantial  gainful  activity. 

Response:  It  was  certainly  not  our 
intent  to  give  the  impression  that  we 
discourage  the  attempts  of  our 
beneficiaries  who  want  to  work  to  gain 
employment  or  that  we  were  "tightening 
up"  on  beneficiaries"  efforts  to  try  to 
work.  To  the  contrary,  we  are 
supporting  on  several  fronts  the  efforts 
of  OUT  beneficiaries  who  want  to  work 
to  gain  employment.  Our  only  intent 
was  to  update  and  clarify  our  existing 


rules.  Therefore,  as  we  made  further 
changes  in  the  final  rules  in  response  to 
the  comments,  we  were  mindful  of  these 
overall  comments  and  tried  to  avoid 
giving  the  impression  that  the  first 
commenter  received. 

Specific  Comments 

Section  404.321     When  a  Period  of 
Disability  Begins  and  Ends 

Comment.  One  commenter 
recommended  that  we  revise 
§  404.321(c)(3)  more  substantively  than 
in  the  proposed  rules,  in  which  we 
proposed  only  to  update  the  language  to 
delete  the  reference  to  the  "15-month" 
reentitlement  period.  The  commenter 
suggested  that  the  regulation  should  be 
revised  to  clarify  that  payment  status 
may  end  during  the  reentitlement 
period,  but  that  a  period  of  disability 
caimot  end  due  to  substantial  gainful 
activity  before  the  end  of  the 
reentitlement  period,  and  to  make 
§404.321  consistent  with  proposed 
§404.325. 

Response:  We  did  not  adopt  the 
comment.  The  "clarification"  suggested 
by  the  commenter  would  have  changed 
the  meaning  of  the  regulation  and  our 
intent,  which  is  to  provide  that  a 
"period  of  disability"  under  section  216 
of  the  Act  may  end  during  the 
reentitlement  period,  as  required  by  the 
Act.  Section  216(i)(2)(D)  of  the  Act 
provides  that  a  period  of  disability  will 
end  with  the  close  of  whichever  of 
several  months  is  the  earliest.  One  such 
month  listed  in  section  216(i)(2)(D)  is 
"the  month  preceding  *   *   *  the  first 
month  for  which  no  benefit  is  payable 
by  reason  of  section  223(e),  where  no 
benefit  is  payable  for  any  of  the 
succeeding  months  during  the  36-month 
period  referred  to  in  such  section  [i.e., 
the  reentitlement  period)."  Thus, 
§  404.321(c)(3)  reflects  section 
216(I)(2)(D)  of  the  Act.  Section  404.325 
reflects  the  provision  of  section 
223(a)(1)  of  the  Act,  which  defines  the 
"termination  month"  for  purposes  of 
determining  when  entitlement  to 
disability  insurance  benefits  terminates. 
In  some  cases,  entitlement  to  a  period  of 
disability  and  entitlement  to  disability 
insurance  benefits  may  end 
simultaneously  with  the  month 
preceding  the  termination  month. 
However,  under  the  Act,  entitlement  to 
a  period  of  disability  will  end  with  an 
earlier  month  if  the  above-quoted 
provision  of  section  216(I)(2)(D)  applies. 


Section  404.325 
Month 


The  Termination 


Comment:  One  conunenter  noted  that 
the  examples  in  the  proposed  rules  used 


dates  in  the  past,  thereby  showing  only 
"retroactive"  cessations  well  in  the  past. 

Response:  We  adopted  the  comment. 
We  changed  the  dates  in  §  404.325  and 
throughout  the  final  rules  to  be  more 
current.  However,  it  should  be 
understood  that  with  the  passage  of 
time,  these  dates  will  also  fall  farther 
and  farther  in  the  past. 

Comment:  The  same  commenter.  and 
several  others,  suggested  that  we  revise 
§404.325  to  eliminate  the  possibility  of 
retroactive  cessations  of  disability  and 
disability  benefit  payments  under  title  II 
based  on  substantial  gainful  activity. 
One  suggested  that  we  not  cease  the 
payment  of  benefits  under  these 
circmnstances  earlier  than  the  month 
we  send  the  beneficiary  a  notice  stating 
that  cash  benefits  are  being  stopped. 
Another  suggested  that  we  not 
retroactively  cease  disability  or  cash 
benefits  based  on  work  and  earnings  at 
the  substantial  gainful  activity  level 
unless  the  person  fails  to  report  work 
and  earnings  to  us  timely. 

Response:  We  did  not  adopt  the 
comments.  Section  404.325  does  not 
deal  specifically  with  the  determination 
as  to  when  a  title  II  beneficiary's 
disability  ceases  due  to  the  performance 
of  substantial  gainful  activity.  That 
determination  is  made  under  the 
provisions  of  §§404. 1594(d)(5),  (g)(3) 
and  {g)(4)  of  the  regulations.  As 
pertinent  here,  these  provisions  of  the 
regulations,  which  are  based  on  section 
223(d)(4)  and  (f)  of  the  Act,  provide  that 
we  will  find  that  an  individual's 
disability  ceased  in  the  month  in  which 
the  individual  demonstrated  the  ability 
to  engage  in  substantial  gainful  activity 
following  completion  of  a  trial  work 
period,  or  if  the  individual  is  not 
entitled  to  a  trial  work  period,  in  the 
month  in  which  the  individual  does 
substantial  gainful  activity. 

Section  404.325  reflects  the 
provisions  of  section  223(a)(1)  of  the 
Act.  as  well  as  the  parallel  provision  of 
section  202(d),  (e)  and  (f)  of  the  Act. 
which  define  the  "termination  month" 
for  the  purpose  of  prescribing  when 
entitlement  to  title  II  benefits  based  on 
disability  ends.  In  the  absence  of  the 
occurrence  of  another  event  specified  in 
the  Act  that  requires  the  termination  of 
entitlement  to  benefits,  the 
aforementioned  provisions  of  the  Act 
provide  that,  subject  to  section  223(e)  of 
the  Act  (discussed  below),  entitlement 
to  title  II  benefits  based  on  disability 
shall  end  with  the  month  preceding  the 
termination  month.  (See  §§404.316, 
404.337  and  404  352.)  Consistent  with 
the  provisions  of  202(d),  (e)  and  (f)  and 
223(a)(1)  of  the  Act,  §404.325  provides 
that  for  an  individual  who  completes  a 
trial  work  period  and  continues  to  have 
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a  disabling  impairment,  the  termination 
month  will  be  the  third  month  following 
the  earliest  month  in  which  the 
individual  performs  substantial  gainful 
activity  or  is  determined  able  to  perform 
substantial  gainful  activity,  but  that  in 
n(j  event  will  the  termination  month 
under  these  circumstances  be  earlier 
than  the  first  month  after  the  end  of  the 
reentitlement  period  described  in 
§  404.1592a,  Because  entitlement  to 
disability  benefits  ends  with  the  month 
preceding  the  termination  month,  we 
cannot  pay  benefits  for  months  after  the 
month  preceding  the  termination 
month.  This  is  so  even  if  the 
termination  month  occurred  in  the  past. 
In  addition,  section  223(e)(1)  states:  "No 
benefit  shall  be  pavable  *    *   *  for  any 
month,  after  the  third  month,  in  which 
[the  individual)  engages  in  substantial 
gainful  activity  during  the  36-month 
period  following  the  end  of  (the 
individual's)  trial  work  period  *   *   *." 
Because  the  law  specifies  the  month(s) 
for  which  benefits  are  not  pavable 
during  the  reentitlement  period  (i.  e., 
any  month,  after  the  third  month,  in 
which  the  beneficiary  engages  in 
substantial  gainful  activity),  an 
individual  cannot  be  paid  benefits  for 
any  such  nonpayment  month(s),  even  if 
it  occurred  in  the  past. 

Comment:  One  commenter  did  not 
understand  the  language  of  the  first 
example  in  proposed  §404.325  and 
suggested  revisions  to  clarify  it. 

Response:  We  adopted  the  comment. 
However,  the  language  recommended  by 
the  commenter  was  inaccurate,  so  we 
did  not  use  the  exact  language  the 
commenter  suggested 

Comment:  One  commenter 
recommended  that  we  delete  or  clarify 
the  proposed  second  example  under 
§404  325.  The  commenter  suggested 
that  we  should  not  make  a  finding  of 
substantial  gainful  activity  unless  the 
work  activity  is  sustained  for  6  months; 
that  IS.  that  we  should  always  consider 
whether  the  activity  is  an  unsuccessful 
work  attempt  and  average  earnings,  and 
never  consider  a  month  of  work  in 
isolation 

Response:  We  clarified  the  example  in 
response  to  the  comment,  but  we  did 
not  adopt  the  other  suggestions  to 
clarify  the  rule  in  the  comment.  The 
example  in  the  proposed  rule  onlv 
updated  the  example  in  the  prior  rule  to 
reflect  the  change  in  duration  of  the 
reentitlement  period  from  15  months  to 
36  months  and  to  use  more  recent  dates. 
The  example  was  correct  in  that  it 
provided  that,  under  the  Act.  the 
termination  month  must  be  the  third 
month  after  the  earliest  month  that  we 
determine  an  individual  performs 
substantial  gainful  activity  or  does  work 


showing  the  ability  to  perform 
substantial  gainful  activity. 

However,  in  considering  the 
comment,  we  believe  that  the  example 
may  not  have  been  as  clear  as  it  could 
have  been.  Our  policy,  set  out  in  final 
§404.1592a(a)  and  explained  in  more 
detail  below  in  our  responses  to 
comments  about  that  section,  is  that 
when  a  person  with  a  "disabling 
impairment"  works,  we  will  first 
determine  whether  the  work  activity 
shows  that  his  or  her  disability  has 
ceased;  i.e..  by  the  individual's  actual 
engagement  m  substantial  gainful 
activity  or  by  demonstrating  the 
individual's  ability  to  engage  in 
substantial  gainful  activity.  When  we 
consider  whether  the  individual's 
disability  has  ceased  because  of  work, 
we  do  apply  our  rules  regarding 
unsuccessful  work  attempts  and 
averaging  of  earnings  when  they  are 
relevant  to  the  determination.  This  does 
not  mean  that  we  will  wait  6  months  to 
see  whether  an  individual  who  has 
returned  to  work  will  be  successful;  we 
may  decide  that  the  earnings  in  a  single 
month  show  that  the  individual  is 
engaging  in  substantial  gainful  activity 
or  has  the  ability  to  do  so.  However,  if 
we  have  information  showing  that  work 
was  an  unsuccessful  work  attempt,  we 
will  not  decide  that  the  individual's 
disability  has  ceased  because  of  the 
work  activity. 

Once  we  have  determined  that  an 
individual's  disability  has  ceased 
because  of  work  activity,  we  believe  that 
the  Act  requires  us  to  consider  months 
of  work  in  isolation  for  purposes  of 
establishing  the  termination  month;  that 
is,  we  consider  only  what  the  earnings 
show  for  the  relevant  month  in  which 
the  individual  works  without  regard  to 
whether  the  work  could  have  been  an 
unsuccessful  work  attempt  and  without 
averaging  the  earnings  with  earnings 
from  other  months.  Therefore,  we  are 
not  revising  the  rules  as  the  commenter 
suggested. 

The  second  example  in  proposed  and 
prior  §  404.325  presumed  that  we  had 
already  determined  that  the  individual 
engaged  in  substantial  gainful  activity  in 
the  month  in  which  he  or  she  retxuned 
to  work  and  that  disability  had  ceased. 
However,  based  on  the  comment,  we 
realize  that  it  could  have  been  diffJcult 
to  understand,  and  we  have  clarified  it 
accordingly  We  have  also  clarified  the 
rules  in  final  §  404.1592a{a)  in  response 
to  this  comment  and  others,  as  well  as 
other  provisions  throughout  these  final 
rules,  to  make  clear  when  we  will  apply 
the  provisions  regarding  unsuccessful 
work  attempts  and  averaging  of 
earnings. 


Sections  404.1573(c)  and  4 1 6.973(c)    If 
Your  Work  is  Done  Under  Special 
Conditions 

Comment:  Two  commenters,  while 
agreeing  with  the  policy  in  the  proposed 
rules,  suggested  that  the  rules  could 
discourage  some  individuals  from  trying 
to  work.  The  commenters  suggested  a 
reorganization  of  the  paragraph  and 
additional  language  to  be  more  positive 
and  send  a  more  balanced  message 
about  work. 

Response:  We  revised  our  regulations 
based  on  these  comments,  although  we 
did  not  use  all  of  the  specific  language 
proposed  by  the  commenters. 

Comment:  Several  commenters 
suggested  that  we  expand  the  list  of 
examples  of  special  conditions  in 
§  §  404.1573(c)  and  416.973(c).  The 
suggestions  included  special  assistance 
from  a  job  coach,  counselor,  or  case 
manager  in  performing  the  work,  and 
when  the  work  is  primarily 
rehabilitative,  the  individual  obtained 
the  job  non-competitively,  or  the 
duration  of  work  was  limited  because  of 
therapeutic  considerations.  However, 
one  commenter  viewed  the  list  of 
examples  as  exhaustive. 

Response:  We  did  not  add  examples, 
but  we  revised  the  text  of  the 
regulations  in  response  to  these 
comments  to  make  clear  that  the  list 
comprises  on7y  examples  and  "is  not 
limited  to"  those  examples.  We  decided 
not  to  add  to  the  examples  because  they 
are  fairly  general  and  the  more  specific 
we  make  our  examples,  the  more  likely 
our  examples  would  be  misinterpreted 
as  being  exhaustive  in  natiire. 

Comment:  One  commenter  stated  that 
there  should  be  a  better,  clearer 
distinction  made  between  the  examples 
of  special  conditions  in  proposed 
§  §  404.1573(c)  and  416.973(c)  and 
indicators  of  possible  subsidy  in 
proposed  §§404. 15 74(a)  and  416.974(a), 
or  that  we  should  indicate  how  they  are 
related,  if  they  are  related. 

Response:  As  noted  above,  we 
decided  to  withdraw  the  proposed 
changes  reflected  in  proposed 
§§404.1574(a)(3)-(6)  and  416.974(a}{3}- 
(6),  regarding  subsidies.  We  also 
clarified  the  provisions  of 
§  §  404.1573(c)  and  416.973(c)  in  these 
final  rules. 

Sections  404.1574  and  416.974 
Evaluation  Guides  if  You  Are  an 
Employee 

Comment:  One  commenter  suggested 
that  in  the  first  sentence  under  proposed 
§§404.1574(a)(l)  and  416.974(a)(1)  we 
should  delete  the  clause  "our  primary 
consideration  is  the  earnings  that  are 
derived  from  the  woric  activity"  and  that 
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we  should  refocus  our  consideration 
away  from  earnings  and  onto  the  work 
activity  itself  as  the  clearer  indicator  of 
whether  substantial  gainful  activity,  or 
the  ability  to  perform  substantial  gainful 
activity,  exists. 

Response:  We  did  not  delete  the 
language,  but  we  clarified  our  intent  in 
response  to  the  comment.  The  final 
rules  now  provide  that,  generally,  we 
will  first  look  at  the  individual's 
earnings,  but  we  will  further  evaluate 
the  individual's  work  activity,  if 
appropriate.  The  final  rules  clarify  our 
longstanding  interpretation  that 
substantial  gainful  activity  is  shown 
primarily  by  earnings  from  work, 
irrespective  of  the  severity  of  an 
individual's  impairment.  However, 
these  rules  also  recognize  that  there  are 
some  circumstances  in  which  we  should 
not  count  all  of  an  individual's  earnings. 
For  this  reason,  a  new  second  sentence 
in  paragraph  (a)(1)  of  the  final  rules 
provides  that  we  will  use  an 
individual's  earnings  to  determine 
whether  there  is  substantial  gainful 
activity  unless  we  have  information 
from  the  individual,  his  or  her 
employer,  or  others  that  shows  that  we 
should  not  count  all  of  the  earnings. 

Comment:  One  commenter  thought 
that  we  should  not  determine  that  work 
is  at  the  substantial  gainful  activity  level 
until  and  unless  a  person  earns  over  the 
substantial  gainful  level  for  a  period  of 
at  least  6  consecutive  months. 

Response:  We  did  not  adopt  the 
comment.  It  is  reasonable  to  expect  that 
in  many  instances  an  individual  will 
demonstrate  the  ability  to  work  at  the 
substantial  gainful  activity  level  in 
fewer  than  6  months. 

Sections  404.1574(c),  404.1575(d). 
4 1 6.974(c),  and  41 6:975(d)    The 
Unsuccessful  Work  Attempt 

Comment:  Two  commenters  thought 
that  it  was  not  clear  whether  we  would 
consider  if  work  was  an  unsuccessful 
work  attempt  at  the  time  of  an  initial 
application.  One  commenter  noted  that 
it  was  unclear  whether  we  would 
consider  these  rules  at  each  point  in  the 
appeals  process  if  the  claimant  began  to 
work  after  he  or  she  filed  an  application 
but  before  he  or  she  received  a 
determination  or  decision  on  his  or  her 
appeal. 

Response:  We  adopted  the  comments. 
We  revised  §§  404.1574(c)  and 
404.1575(d)  to  clarify  that  we  will  apply 
the  unsuccessful  work  attempt  concept 
when  we  make  an  initial  determination 
on  an  application  for  title  n  disability 
benefits  and  throughout  any  appeal  the 
individual  may  request  and  to  provide 
a  cross-reference  to  the  provisions  of 
§404.1592a(a).  We  have  revised 


§404.1592a(a)  to  explain  when  we  will 
and  will  not  consider  the  unsuccessful 
work  attempt  concept  and  the 
provisions  for  averaging  earnings  during 
and  after  a  reentitlement  period.  We  did 
not  make  similar  revisions  to 
§§  416.974(c)  and  416.975(d)  because 
we  apply  the  rules  in  §§416.974  and 
416.975  only  in  determining  whether  an 
individual  is  initially  eligible  for  SSI. 
However,  we  did  add  sentences  to 
§§ 404.1574(a),  404.1575(a),  416.974(a), 
and  416.975(a)  to  state  expressly  that  all 
of  the  provisions  of  these  sections 
(including  the  provisions  on 
unsuccessful  work  attempts)  apply  at 
the  time  of  the  initial  determination  and 
throughout  any  appeals  in  connection 
with  the  application. 

Comment:  Two  commenters  suggested 
that  the  existing  limit  on  a  period  of 
substantial  gainful  activity  that  may  be 
considered  an  unsuccessful  work 
attempt  (i.e.,  6  months  or  less)  is  too 
short.  They  suggested  that  the  number 
of  months  be  increased  to  at  least  9 
months  to  be  consistent  with  the  9- 
month  trial  work  period. 

Response:  We  did  not  adopt  the 
comments.  The  final  rules  reflect  our 
longstanding  interpretation  in  SSR  84- 
25,  and  our  experience  which  has  been 
that  6  months  is  a  sufficient  time  period 
to  determine  whether  a  work  attempt 
will  be  unsuccessful.  We  do  not  believe 
that  our  interpretation  on  unsuccessful 
work  attempts  is  analogous  to  the  9- 
month  trial  work  period  that  is  provided 
under  a  specific  provision  of  the  Act. 
For  example,  the  "6-months  or  less"  for 
the  unsuccessful  work  attempt  refers  to 
a  consecutive  period  of  months.  The 
trial  work  period  does  not  require  work 
to  be  in  9  consecutive  months. 

Comment:  One  commenter  requested 
that  we  include  inappropriate  work 
behavior  as  a  basis  for  an  unsuccessful 
work  attempt  in  §§  404.1574(c)(4), 
404.1575(d)(4),  416.974(c)(4),  and 
416.975(d)(4).  The  commenter  noted 
that  although  a  person's  work  product 
or  services  may  be  acceptable  to  an 
employer  or  in  a  business,  the  behavior 
may  be  so  inappropriate  that  the 
individual  may  lose  his  or  her  job  or 
business. 

Response:  We  decided  not  to  add  this 
example  because  we  believe  that  the 
examples  given  in  our  rules  are  general 
enough  to  cover  a  multitude  of 
situations,  including  inappropriate  work 
behavior  due  to  an  impairment.  Work 
may  be  considered  unsatisfactory  for  a 
number  of  reasons;  one  such  reason  is 
that  a  person  exhibits  inappropriate 
behavior  with  work  peers,  supervisors 
or  the  public  to  such  a  degree  that  it  is 
harmful  to  the  business.  Unsatisfactory 
work  due  to  an  impairment  already  is 


included  as  a  situation  that  may  result 
in  an  unsuccessful  work  attempt.  If  an 
individual's  inappropriate  behavior  at 
work  causes  him  or  her  to  lose  the  job 
in  6  months  or  less,  we  may  consider 
this  an  unsuccessful  work  attempt.  If  the 
employer  tolerates  the  behavior  or 
acconunodates  the  individual  by 
providing  special  circumstances  or  work 
conditions,  we  would  evaluate  the  value 
of  the  services  and  earnings  to 
determine  whether  the  services  are 
substantial  gainful  activity. 

Sections  404.1574a  and  416.974a 
When  and  How  we  Will  .Average  Your 
Earnings 

Comment:  One  commenter  suggested 
that  we  should  average  earnings 
whenever  we  decide  whether  an 
individual  is  doing  substantial  gainful 
activity,  including  during  and  after  the 
36-month  reentitlement  period.  Another 
commenter  stated  that  the  proposed 
language  for  §  404.1574a  was  unclear 
with  respect  to  whether  averaging 
applies  when  deciding  whether  an 
individual's  cash  benefits  should  be 
terminated  during  and  after  the 
reentitlement  period. 

Response:  We  did  not  adopt  the  first 
comment.  However,  we  clarified  the 
rules  in  §  404.1592a  in  response  to  both 
comments  to  make  clear  when  we  will 
average  earnings  during  and  after  a 
reentitlement  period.  In  addition,  in 
response  to  other  comments,  in 
§  404.1574a  we  updated  the  example 
and  added  a  second  example  to  better 
show  when  we  will  average  earnings 
during  and  after  a  reentitlement  period. 
We  will  apply  the  rules  on  averaging 
earnings  when  we  make  an  initial 
determination  on  an  application  for  title 
n  disability  or  title  XVI  blindness  or 
disability  benefits  and  throughout  any 
appeal  the  individual  may  request. 

As  we  explain  and  clarifv*  in  the 
examples  in  §§404  1.574(a)  and 
404  1592a,  we  will  apply  the  rules  on 
averaging  earnings  when  we  evaluate 
the  work  activity  of  a  title  II  beneficiary 
to  determine  if  his  or  her  disability  has 
ceased  during  or  after  the  reentitlement 
period  due  to  the  performance  of 
substantial  gainful  activity  We  will  not 
average  earnings  after  the  first  month 
that  we  determine  an  individual 
performed  substantial  gainful  activity 
during  or  after  the  reentitlement  period. 
Thus,  as  we  explain  in  §§  404.1574a(d) 
and  404.1592a,  we  will  not  average  a 
title  II  beneficiary's  earnings  in 
determining  whether  benefits  should  be 
paid  for  any  month(s)  during  or  after  the 
reentitlement  period  that  occurs  after 
the  month  that  we  determined  that 
disability  ceased  because  of  the 
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performance  of  substantial  gainful 
activity. 

Comment:  One  commenter  stated  that 
the  example  of  averaging  did  not  show 
when  earnings  could  be  averaged  and 
asked  that  such  an  example  be  included. 

Response:  We  added  a  second 
example  which  illustrates  completion  of 
the  9-month  trial  work  period  in  a 
period  of  10  consecutive  months,  when 
we  will  average  earnings,  and  when  it 
IS  not  appropriate  for  us  to  average 
earnings. 

Comment:  One  commenter  believed 
that  proposed  §  416.974a.  for  averaging 
earnings  when  determinmg  whether  an 
individual  is  eligible  for  SSI  disability 
benefits,  was  mconsistent  with  section 
1619(a)  of  the  Act. 

Response:  There  is  no  inconsistency. 
Section  1619  of  the  Act  applies  to 
individuals  whom  we  find  eligible 
based  on  disability  to  receive  benefits 
for  at  least  1  month  and  who  begin  work 
at  the  substantial  gainful  activity  level 
in  a  subsequent  month.  We  average 
earnings  only  to  determine  whether  an 
individual  is  doing  substantial  gainful 
activity  at  the  time  he  or  she  applies  for 
SSI  benefits  to  determine  if  the 
individual  is  eligible  for  SSI  benefits. 
Once  an  individual  is  receiving  SSI 
benefits,  we  do  not  consider  whether  he 
or  she  is  engaging  in  substantial  gainful 
activity  to  determine  whether  he  or  she 
continues  to  be  eligible  for  benefits, 
consistent  with  the  provisions  of  section 
1619(a). 

Section  404.1 592(b)    What  We  Mean  by 
Services 

Comment:  One  commenter  stated  that 
subsidy  and  impairment-related  work 
expenses  should  be  considered  to 
reduce  countable  earnings  when 
determining  "services"  for  purposes  of 
counting  trial  work  period  months. 

Response:  Subsidy  and  impairment- 
related  work  expenses  are  concepts 
which  we  use  to  reduce  an  employee's 
gross  earnings  in  a  month(s)  in 
determining  whether  the  work  he  or  she 
has  done  or  is  doing  is  substantial 
gainful  activity  Our  regulations  which 
provide  for  subtracting  the  value  of  any 
subsidy  from  an  individual's  gross 
earnings  in  determining  whether  the 
individual's  earnings  show  that  he  or 
she  has  engaged  in  substantial  gainful 
activity  are  based  on  the  rulemaking 
authority  granted  to  the  Commissioner 
of  Social  Securit\'  under  sections 
223(d)(4)(A)  and  1614(a)(3)(E)  of  the 
Act.  These  sections  of  the  Act  provide 
that  the  Commissioner  "shall  by 
regulations  prescribe  the  criteria  for 
determining  when  services  performed  or 
earnings  derived  from  services 
demonstrate  an  individual's  ability  to 


engage  in  substantial  gainful  activity." 
Our  regulations  which  provide  for 
deducting  impairment-related  work 
expenses  in  determining  whether  an 
individual's  earnings  show  that  he  or 
she  has  engaged  in  substantial  gainful 
activity  are  based  on  provisions  of  these 
same  sections  of  the  Act  which 
specifically  require  that  impairment- 
related  work  expenses  be  excluded  in 
determining  whether  an  individual  is 
able  to  engage  in  substantial  gainful 
activity  by  reason  of  his  or  her  earnings. 

By  contrast,  the  term  "services"  for 
purposes  of  counting  trial  work  period 
months  is  specifically  defined  by 
statute.  Section  222(c)(2)  of  the  Act 
provides  that,  for  purposes  of  the  trial 
work  period,  "the  term  services'  means 
activity  (whether  legal  or  illegal)  which 
is  performed  for  remimeration  or  gain  or 
is  determined  by  the  Commissioner  of 
Social  Security  to  be  of  a  type  normally 
performed  for  remuneration  or  gain." 
Under  this  definition,  activity  which  is 
performed  for  remuneration  or  gain 
(e.g.,  wages,  pay  or  profit)  constitutes 
"services"  for  purposes  of  coimting  trial 
work  period  months  whether  or  not  an 
individual's  earnings  are  subsidized  or 
the  individual  incurs  impairment- 
related  work  expenses.  Consequently, 
consistent  with  the  definition  of 
"services"  in  section  222(c)(2)  of  the 
Act,  we  do  not  consider  subsidies  or 
impairment-related  work  expenses 
when  we  determine  whether  an 
individual  has  performed  "services"  for 
purposes  of  counting  trial  work  period 
months. 

Comment:  Another  commenter 
questioned  the  basis  for  the  proposed 
revision  of  the  fourth  sentence  of 
§  404.1592(b).  The  commenter 
interpreted  the  existing  sentence  to 
mean  that  we  generally  do  not  consider 
certain  work,  such  as  work  done  as 
therapy  or  training,  to  be  "services" 
even  if  the  work  is  done  for 
remimeration.  The  cormnenter 
expressed  the  view  that  the  proposed 
revision  appeared  to  represent  a  change 
in  policy  in  that  it  would  exclude  such 
work  from  being  considered  "services" 
only  if  the  work  is  done  "without 
remuneration." 

Response:  The  revision  of  the  fourth 
sentence  of  §404.1592fb)  in  these  final 
rules  is  not  a  change  in  interpretation. 
Rather,  it  is  intended  to  eliminate  an 
ambiguity  in  the  existing  language  that 
could  lead  to  a  misinterpretation  of  the 
provision.  Because  of  the  ambiguity, 
some,  such  as  the  commenter,  may  have 
interpreted  the  existing  provision  in  a 
manner  that  is  inconsistent  with  the  Act 
and  our  intent.  Section  222(c)(2)  of  the 
Act  provides  that  work  activity  is 
"services"  for  trial  work  period 


purposes  if  the  activity  "is  performed 
for  remuneration  or  gain  or  is 
determined  by  the  Commissioner  of 
Social  Secvuity  to  be  of  a  type  normally 
performed  for  remuneration  or  gain" 
(emphasis  added).  Consistent  with  this 
provision  of  the  Act,  our  longstanding 
interpretation  has  been  that  when  an 
individual  receives  pay  or  profit  in  work 
that  is  done  as  therapy  or  training,  we 
count  that  work  as  "services"  for 
purposes  of  counting  months  of  a  trial 
work  period.  Conversely,  we  generally 
do  not  consider  activity  that  is  not 
performed  for  pay  or  profit,  and  that  is 
done  merely  as  therapy  or  training  (or 
is  the  kind  of  activity  usually  done  in 
a  daily  routine  around  the  house  or  in 
self-care),  as  "services"  for  purposes  of 
coimting  trial  work  period  months.  The 
purpose  of  the  revision  in  these  final 
rules  is  to  clarify  this  intent. 

Comment:  One  commenter  stated  that 
work  activity  performed  in  sheltered 
workshops  or  other  similar 
environments  is  "pre-vocational  and/or 
training  "  in  nature  and  should  not  be 
considered  "services"  in  determining 
trial  work  period  months.  Other 
commenters  thought  that  §  404.1592(b) 
should  be  revised  to  exclude  any 
activity  that  is  "transitional 
employment"  fi-om  being  considered 
"services"  for  purposes  of  counting  trial 
work  period  months. 

Response:  We  did  not  adopt  the 
comments.  Whether  activity  performed 
by  an  individual  constitutes  "services" 
for  piuposes  of  the  trial  work  period  is 
determined  on  a  case-by-case  basis  in 
accordance  with  the  criteria  specified  in 
§  404.1592(b).  Consistent  with  section 
222(c)(2)  of  the  Act,  discussed  above, 
§404.1592fb)  defines  "services"  to 
mean  any  activity,  whether  or  not  it  is 
substantial  gainful  activity,  "which  is 
done  by  a  person  in  employment  or  self- 
employment  for  pay  or  profit,  or  is  the 
kind  normally  done  for  pay  or  profit." 
We  use  this  standard  to  determine 
whether  work  activity  performed  by  an 
individual,  including  work  performed 
in  a  sheltered  workshop  or  in 
"transitional  employment,"  constitutes 
"services"  for  purposes  of  determining 
when  the  trial  work  period  has  ended. 
The  criteria  in  §  404.1592(b)  apply 
whether  the  activity  is  performed  in 
competitive  employment,  in  a  sheltered 
workshop,  in  "transitional 
employment,"  in  some  other  type  of 
supported  or  subsidized  employment,  or 
in  any  other  circumstance. 

Section  404. 1 592(d)    Who  Is  and  Is  Not 
Entitled  to  a  Trial  Work  Period 

Comment:  Several  commenters  were 
critical  of  our  proposed  revisions  to 
clarify  that  a  claimant  is  not  entitied  to 
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a  trial  work  period  when  he  or  she 
performs  work  demonstrating  the  ability 
to  perform  substantial  gainful  activity 
within  12  months  after  the  alleged  onset 
of  disability  and  before  we  have  issued 
any  notice  of  determination  or  decision 
finding  disability.  It  was  contended  that 
this  policy  is  based  on  an  "overly 
technical"  statutory  interpretation  by 
SSA  and  is  "completely  arbitrary  in  its 
application"  because  entitlement  to  a 
trial  work  period  for  similarly  situated 
individuals  can  depend  on  whether  SSA 
makes  a  determination  on  their  claims 
before  or  after  they  return  to  work. 

Response:  We  did  not  adopt  the 
conunents.  As  noted  in  the  NPRM,  the 
revisions  we  are  making  clarify,  but  do 
not  change,  our  interpretation  set  forth 
in  SSR  82-52.  Both  the  preambles  to  the 
NPRM  and  to  these  final  regulations 
provide  a  more  detailed  explanation  and 
justification  for  that  longstanding 
interpretation  than  does  SSR  82-52.  As 
those  preambles  explain,  our 
interpretation  is  based  on  the  statutory 
12 -month  duration  requirement  for 
establishing  disability.  We  believe  that 
our  interpretation  is  a  reasonable  one 
that  reflects  congressional  intent  that 
disability  claims  should  not  be  allowed 
in  the  face  of  evidence  that  a  claimant's 
impairment(s)  did  not  prevent 
substantial  gainful  activity  for  12 
consecutive  months. 

The  legislative  history  of  the  duration 
requirement  indicates  the  intent  of 
Congress  that  the  disability  program  not 
"result  in  the  payment  of  disability 
benefits  in  cases  of  short-term, 
temporary  disability."  S.  Rep.  No.  404, 
89th  Cong.  1st  Sess.  98-99,  reprinted  in 
1965  U.S.  Code  Cong.  &  Ad.  News  1943, 
2038-39.  The  requirement  in  the 
statutory  definition  of  disability  of  an 
inability  to  engage  in  any  substantial 
gainful  activity  by  reason  of  an 
impairment  "which  has  lasted  or  can  be 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months"  can  most 
reasonably  be  interpreted  to  mean  that 
the  time  of  adjudication  is  the  relevant 
point  of  reference.  If  Congress  had 
intended  benefits  to  be  awarded  based 
on  evidence  that  a  claimant's 
impairment(s)  did  not  in  fact  prevent 
substantial  gainful  activity  for  12 
continuous  months,  but  only  had  been 
expected  to  do  so  at  some  earlier  point 
in  the  12-month  period,  we  believe  that 
Congress  would  have  provided  for  a 
finding  of  disability  based  on  an 
impairment(s)  which  was  expected  to 
last  12  months,  in  addition  to  one  which 
can  be  expected  to  last  12  months. 

Furthermore,  at  the  time  the  trial 
work  period  provision  was  enacted  in 
1960.  the  Act  defined  disability  as  the 
inability  to  engage  in  substantial  gainful 


activity  by  reason  of  an  impairment 
which  can  be  expected  to  result  in  death 
or  "to  be  of  long-continued  and 
indefinite  duration."  It  was  not  until 
1965  that  the  Act  was  amended  to 
broaden  the  protection  provided  by  the 
disability  program  by  replacing  the 
quoted  language  with  the  ciirrent  12- 
month  duration  requirement.  Given  the 
definition  of  disability  in  effect  in  1960, 
it  appears  doubtful  that  Congress 
intended  for  the  trial  work  period  to  be 
available  when  a  claimant  had  already 
demonstrated  the  ability  to  perform 
substantial  gainful  activity  by  returning 
to  work  before  we  issue  a  determination 
or  decision  making  a  finding  of 
disability. 

With  respect  to  the  contention  that 
our  policy  is  arbitrary  because  a 
claimant's  entitlement  to  a  trial  work 
period  can  be  affected  by  the  amount  of 
time  which  passes  before  SSA 
adjudicates  the  claim  or  by  when  the 
application  is  filed,  we  recognize  that  it 
is  possible  for  different  outcomes  to 
occur  because  of  the  amount  of  time 
needed  to  carefully  and  correctly 
adjudicate  a  particular  claim.  However, 
we  believe  that  such  outcomes  on  the 
relatively  infrequent,  but  regrettable, 
occasions  in  which  they  occur,  are  a 
reasonable  consequence  of  a  program 
that  was  established  by  Congress  in  a 
way  that  would  implement  and 
accommodate  two  separate  goals:  (1) 
The  disability  program  should  not  result 
in  the  payment  of  disability  benefits  in 
cases  of  short-term,  temporary 
disability,  and  (2)  claimants  whose 
impairments  will  prevent  them  from 
being  able  to  engage  in  substantial 
gainful  activity  for  at  least  a  year  should 
not  be  required  to  meet  this  duration 
requirement  by  waiting  the  full  year 
before  they  can  be  awarded  and  receive 
benefits.  As  the  program  was 
established,  both  these  gods  are 
accomplished  except  in  the  situation  in 
which  SSA  awards  benefits  based  on  a 
finding  that  a  claimant's  inability  to 
engage  in  substantial  gainful  activity 
can  be  expected  to  last  for  at  least  1 2 
months,  and  that  prediction  later  turns 
out  to  be  incorrect.  While  an  award  of 
benefits  in  this  situation  could  be 
viewed  as  inconsistent  with  the  first 
goal,  such  award  is  necessary  in  order 
to  permit  SSA  to  adjudicate  disability 
claims  and  award  benefits  without 
having  to  wait  12  months  from  onset. 

Finally,  some  claimants  can  seek 
relief  under  the  unsuccessful  work 
attempt  policy,  which  permits  benefits 
to  be  awarded  to  a  claimant  who 
attempts  to  retiun  to  work  if  that  work 
attempt  t\UTis  out  to  be  "unsuccessful" 
under  the  provisions  of  final 
§§  404.1574(c)  and  404.1575(d)  which 


are  discussed  in  greater  detail  earlier  in 
this  preamble.  We  will  disregard  work 
attempts  lasting  6  months  or  less  that  do 
not  demonstrate  the  ability  to  perform 
sustained  substantial  gainful  activity 
even  if  the  unsuccessful  work  attempt 
occurs  prior  to  adjudication  of  the  claim 
for  benefits. 

Comment:  One  commenter  was 
critical  of  our  proposed  revisions  to 
§  404.1592(d)  that  were  intended  to 
clarify  and  be  consistent  with  the 
provisions  of  §404. 1592(e).  The 
commenter  expressed  the  opinion  that 
"(t)he  proposed  regulation  is  arbitrary 
because  it  treats  persons  differently,  for 
trial  work  period  purposes,  based  on  the 
fortuity  of  when  they  apply  for 
benefits."        ^ 

Response:  The  proposed  revisions  and 
the  final  rules  are  consistent  with  our 
longstanding  regulations  which,  since 
1968,  have  provided  that  a  trial  work 
period  may  not  begin  prior  to  the  month 
in  which  the  application  for  benefits  is 
filed.  See  §404. 1592(e).  These 
regulations  are  based  on  section  222(c) 
of  the  Act,  which  provides  that  a  trial 
work  period  begins  with  the  month  in 
which  a  person  becomes  entitled  to 
disability  benefits,  and  section 
223(a)(1)(C)  of  the  Act,  which  provides 
that,  in  order  for  a  person  to  become 
entitled  to  disability  benefits,  he  or  she 
must  have  filed  an  application  for 
benefits. 

However,  in  reviewing 
§404.1592(d)(2)(iv)  of  the  proposed 
regulations  in  connection  with  these 
comments,  we  realized  that  the  language 
we  proposed  could  be  misinterpreted  to 
be  more  restrictive  than  we  had 
intended.  The  proposed  rule  provided 
that  an  individual  would  not  be  entitled 
to  a  trial  work  period  if  he  or  she 
performed  work  demonstrating  the 
ability  to  engage  in  substantial  gainful 
activity  at  any  time  after  the  onset  of  the 
impairment(s)  which  prevented  the 
individual  from  engaging  in  substantial 
gainful  activity  but  before  the  month  the 
individual  filed  his  or  her  application 
for  disability  benefits.  Taken  literally, 
this  could  have  prevented  us  from 
establishing  trial  work  periods  for  some 
individuals  we  did  not  mean  to  exclude. 
For  example,  taken  literally,  the 
language  could  have  been 
misinterpreted  to  exclude  individuals 
whose  impairments  were  not  disabling 
at  the  time  of  their  "onset"  even  though 
they  were  the  impairments  "which" 
ultimately  prevented  the  individuals 
from  working.  It  might  have  also  been 
misinterpreted  to  exclude  individuals 
with  episodic  impairments,  such  as 
mental  disorders,  that  permit  them  to 
work  intermittently,  who  might  have 
worked  in  the  past,  and  who  might  be 


Federal  Register / Vol.  65.  No.  133/Tuesday,  July  11,  2000/Rules  and  Reguljftions 


42781 


entitled  to  a  trial  work  period  for 
months  after  they  have  filed 
applications.  Therefore,  we  revised  the 
final  rules  to  state  more  clearly  our 
policy  that  we  will  not  grant  a  trial  work 
period  for  any  month  prior  to  the  month 
of  application. 

Section  404.1 592(e)     When  the  Trial 
Work  Period  Begins  and  Ends 

Comment:  One  commenter 
recommended  that  individuals  who 
completed  the  trial  work  periods  before 
January  1992  should  be  "grandfathered 
in."  The  commenter  stated  that 
individuals  who  completed  their  trial 
work  period  prior  to  January  1992  are 
not  covered  under  the  provisions  of  the 
law  which  state  that  the  trial  work 
period  must  be  completed  within  a 
consecutive  60-month  period.  Under 
provisions  effective  January  1992,  trial 
work  months  for  the  period  prior  to  the 
60-month  period  are  not  counted  in  the 
current  60-month  period.  Another 
commenter  suggested  that  we  should 
allow  multiple  trial  work  periods  within 
the  same  period  of  disability.  Another 
commenter  suggested  that  we  consider  a 
trial  work  period  completed  only  when 
9  consecutive  months  of  trial  work  are 
performed. 

Response:  Our  longstanding 
interpretation  has  been  that  the 
statutory  requirement  for  counting  the  9 
trial  work  period  months  in  a 
consecutive  60-month  period,  which 
took  effect  January  1,  1992,  does  not 
apply  to  beneficiaries  who  complete 
their  trial  work  period  before  that  date. 
We  believe  this  policy  is  consistent  with 
and  supported  by  the  statutory 
language. 

Section  404 . 1 592a     The  Been  titlement 
Period 

Comment:  One  commenter 
reconmiended  that  we  clarify 
§  404.1592a  to  indicate  when  we  would 
apply  the  policies  regarding  the 
unsuccessful  work  attempt  in  the 
reentitlement  period.  The  commenter 
also  asked  that  we  include  an  example. 

Response:  As  already  noted  in 
response  to  this  and  other  comments, 
we  have  revised  §  404.1592a(a)  in  these 
final  rules  to  explain  when  we  will  and 
will  not  consider  the  unsuccessful  work 
attempt  and  averaging  policies  during 
and  after  the  reentitlement  period.  We 
did  not  provide  an  example  because  we 
believe  the  revised  provisions  are 
sufficiently  clear. 

Beginning  with  the  month  following 
the  9th  trial  work  period  month,  if  an 
individual  continues  to  have  a  disabling 
impairment,  he  or  she  is  entitled  to  a  36- 
month  reentitlement  period.  During  the 
reentitlement  period,  an  individual  may 


continue  to  test  his  or  her  ability  to 
work.  At  any  time  after  the  trial  work 
period  ends  and  during  and  after  the 
reentitlement  period,  we  will  evaluate 
any  work  and  earnings  to  determine  if 
it  is  substantial  gainful  activity  and 
requires  a  cessation  of  disability  status. 
To  make  this  decision,  we  will,  if 
applicable,  average  the  work  and 
earnings  over  the  actual  period  of  time 
that  the  individual  worked.  This  may 
include  work  performed  during  the  trial 
work  period  or  during  or  after  the 
reentitlement  period.  We  will  also 
consider  whether  the  work  was  an 
unsuccessful  work  attempt  and  if  there 
were  any  impairment-related  work 
expenses,  subsidy,  special  conditions  or 
for  self-employed  individuals, 
uninciured  business  expenses.  In  no 
event  will  the  cessation  of  disability 
based  on  substantial  gainful  activity  be 
earlier  than  the  first  month  after  the  end 
of  the  9-month  trial  work  period. 

If  we  determine  that  disability  ceased 
based  on  substantial  gainful  activity, 
then  entitlement  to  disability  benefits 
will  terminate  as  of  the  third  month 
following  the  month  we  find  that  the 
individual  began  substantial  gainful 
activity,  but  in  no  event  eeirlier  than  the 
first  month  after  the  end  of  the  36- 
month  reentitlement  period.  We  will 
evaluate  all  work  activity  that  occurs  in 
or  after  the  third  month  following  the 
month  that  we  determine  disability 
ceased  based  on  substantial  gainful 
activity  on  a  month-by-month  basis. 
This  is  because  an  individual  is  due 
payment  for  the  month  we  find  his  or 
her  disability  ceased  based  on 
substantial  gainful  activity  and  the  two 
succeeding  months,  whether  or  not  the 
individual  performs  substantial  gainful 
activity  during  those  succeeding 
months.  After  those  three  months,  an 
individual  is  not  due  benefits  for  any 
month  he  or  she  performs  substantial 
gainful  activity.  However,  he  or  she  is 
due  benefits  for  any  month  during  the 
reentitlement  period  in  which  he  or  she 
does  not  engage  in  substantial  gainful 
activity.  We  do  not  apply  the  provisions 
regarding  an  unsuccessful  work  attempt 
in  determining  whether  to  pay  benefits 
for  any  month  after  the  month  disability 
ceased  based  on  substantial  gainful 
activity.  Also,  we  do  not  average 
earnings.  If  we  did,  this  could  result  in 
paying  an  individual  less  than  what  he 
or  she  is  due.  Likewise,  after  the 
reentitlement  period  ends,  if  we  have 
previously  determined  that  disability 
ceased  based  on  substantial  gainful 
activity  diu-ing  the  reentitlement  period, 
we  must  determine  substantial  gainful 
activity  based  on  work  and  earnings  on 
a  month-by-month  basis.  When  we 


calculate  substantial  gainful  earnings  on 
a  month -by-month  basis,  we  continue  to 
consider  any  impairment-related  work 
expenses,  subsidy,  and  special 
conditions  and  for  self-employed 
individuals,  unincurred  business 
expenses.  If  an  individual's  disability 
benefits  were  reinstated  during  the 
reentitlement  period,  they  will 
terminate  effective  with  the  first  month 
he  or  she  does  substantial  gainful 
activity  after  the  reentitlement  period. 
This  is  because  the  individual  has 
already  demonstrated  the  ability  to 
perform  substantial  gainful  activity.  We 
believe  this  longstanding  interpretation 
is  consistent  with  sections  223(a)(1)  and 
223(e)(1)  of  the  Act.  The  intent  of  the 
36-month  reentitlement  period  is  to 
encourage  disability  beneficiaries  to 
continue  working  after  the  9-month  trial 
work  period  and  after  demonstrating  the 
ability  to  do  substantial  gainful  activity. 

Comment:  One  commenter  suggested 
eliminating  the  reentitlement  period 
time  limit  (creating  an  unending 
reentitlement  period)  to  make  it  easier 
for  title  II  beneficiaries  to  receive 
benefits  again  after  their  benefits  end 
because  they  did  substantial  gainful 
activity. 

Response:  We  did  not  adopt  the 
comment.  The  law  specifically  provides 
a  36-month  limit  to  die  reentidement 
period.  To  make  the  changes  suggested 
would  require  a  change  in  the  law. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5),  the  Social 
Secvuity  Administration  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  NPRM  procedures 
when  an  agency  finds  that  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  lumecessary,  or  contrary 
to  the  public  interest.  For  the  reasons 
that  follow,  we  have  determined  that 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  waiving  the  NPRM  procedures 
with  respect  to  the  following  changes 
made  to  ovu  regulations:  (1)  The  changes 
made  to  §  §  404.1571  and  416.971  to 
reflect  the  provisions  of  sections 
201(a)(4)(A)  and  201(b)(4)(A)  of  Pub.  L. 
103-296;  (2)  the  changes  made  to 
§  404.1592(b)  to  reflect  the  provisions  of 
section  201(a)(4)(B)  of  Pub.  L.  103-296; 
and  (3)  the  changes  made  to 
§  404.1584(d)  to  reflect  the  provisions  of 
section  102  of  Pub.  L.  104-121. 

Sections  201(a)(4)(A)  and  201(b)(4)(A) 
of  Pub.  L.  103-296  amended  sections 
223(d)(4)  and  1614(a)(3)  of  the  Act, 
respectively,  to  provide  that  we  shall 
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make  determinations  of  substantial 
gainful  activity  with  respect  to  services 
performed  by  an  individual  "without 
regard  to  the  legality"  of  the  services. 
Section  201(a)(4)(B)  of  Pub.  L.  103-296 
added  the  parenthetical  phrase 
"(whether  legal  or  illegal)"  into  the 
definition  of  "services"  in  section 
222(c)(2)  of  the  Act  to  provide  that  for 
trial  work  purposes  "  'services'  means 
activity  (whether  legal  or  illegal)  which 
is  performed  for  remuneration  or  gain  or 
is  determined  by  the  Commissioner  of 
Social  Security  to  be  of  a  type  normally 
performed  for  remuneration  or  gain." 
These  amendments  to  the  Act  became 
effective  on  August  15,  1994,  the  date 
Pub.  L.  103-296  was  enacted.  Section 
102  of  Pub.  L.  104-121,  enacted  March 
29,  1996,  amended  section  223(d)(4)(A) 
of  the  Act  to  provide  that,  for  years  after 
1995,  an  increase  in  the  substantial 
gainful  activity  amount  for  blind 
individuals  under  title  II  of  the  Act 
depends  only  on  increases  in  the 
national  average  wage  index. 

Because  the  language  of  the  statutory 
provisions  added  by  these  amendments 
is  clear  and  does  not  provide  for  any 
discretionary  policy,  we  believe  that  the 
use  of  notice-and-comment  rulemaking 
procedures  for  the  issuance  of  rules  to 
reflect  these  statutory  provisions  is 
unnecessary.  On  this  basis,  good  cause 
exists  for  dispensing  with  such 
procedures  under  the  APA. 
Accordingly,  we  find  that  prior  notice 
and  comment  are  unnecessary  with 
respect  to  these  specific  changes  made 
to  the  rules. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB),  and 
OMB  has  determined  that  these  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  OMB  has  reviewed  these 
rules.  We  believe  that  changes  in  the 
number  of  individuals  affected  by  these 
rules  will  be  minimal  and  any 
associated  costs  will  be  cost  neutral.  We 
believe  that  based  on  these  clarifications 
in  our  rules,  any  increase  in  the  number 
of  individuals  found  performing 
substantial  gainful  activity  and  therefore 
not  disabled  or  no  longer  disabled  imder 
the  Act  will  be  offset  by  individuals 
who  are  working  and  found  not 
performing  substantial  gainful  activity 
and  disabled  because  of  certain 
adjustments  that  we  make  in  calculating 
earnings  for  substantial  gainful  activity 
purposes.  With  these  rules,  we  provide 
clarifications  and  better  descriptions  of 
our  interpretations  of  the  Act.  We 
believe  this  will  assist  SSA  personnel  in 
providing  ovu-  applicants  and 
beneficiaries  with  more  accurate 


information  about  SSA's  work 
incentives  (and  thus,  better  service). 
Also,  we  believe,  that  people  with 
disabilities  who  are  working  or  who 
want  to  work  will  be  better  able  to 
imderstand  the  employment  support 
provisions  and  better  perform  their 
benefits  and  career  planning  in 
attempting  to  gain  and  keep 
employment,  join  America's  mainstream 
and  become  more  independent. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals 
who  are  applying  for  or  receiving  title 
II  or  title  XVI  benefits  because  of 
disability  or  blindness.  Therefore,  a 
regulatory  flexibility  analysis,  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  final  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance.  If 
you  have  any  questions  on  this  issue, 
write  to  the  Social  Security 
Administration,  ATTN:  Reports 
Clearance  Officer,  l-A-21  Operations 
Building,  Baltimore,  Maryland  21235- 
6401,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (0960-0483),  Washington,  DC 
20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance:  96.004,  Social 
Security-Survivors  Insurance:  96.006, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  March  17.  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
Preamble,  subparts  D  and  P  of  part  404 
and  subparts  I  and  M  of  part  416  of 
chapter  III  of  title  20  of  the  Code  of 


Federal  Regulations  are  amended  as  set 
forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950- ) 

Subpart  D — [Amended] 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203  (a)  and  (b), 
205(a),  216.  223,  225,  228{a)-(e).  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403  (a)  and  (b),  405(a),  416,  423,  425,      - 
428(aHe),  and  902(a)(5)). 

2.  Section  404.321  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  404.321     When  a  period  of  disability 
begins  and  ends. 

«  «  *         * 

(c)  *  *  * 

***** 

(3)  If  you  perform  substantial  gainful 
activity  diuing  the  reentitlement  period 
described  in  §  404.1592a,  the  last  month 
for  which  you  received  benefits. 

***** 

3.  Section  404.325  is  revised  to  read 

as  follows: 

§404.325    The  termination  month. 
If  you  do  not  have  a  disabling 
impairment,  your  termination  month  is 
the  third  month  following  the  month  in 
which  your  impairment  is  not  disabling 
even  if  it  occurs  during  the  trial  work 
period  or  the  reentitlement  period.  If 
you  continue  to  have  a  disabling 
impairment  and  complete  9  months  of 
trial  work,  your  termination  month  will 
be  the  third  month  following  the  earliest 
month  you  perform  substantial  gainful 
activity  or  are  determined  able  to 
perform  substantial  gainful  activity; 
however,  in  no  event  will  the 
termination  month  under  these 
circumstances  be  earlier  than  the  first 
month  after  the  end  of  the  reentitlement 
period  described  in  §  404.1592a. 

Example  1 :  You  complete  your  trial  work 
period  in  December  1999.  You  then  work  at 
the  substantial  gainful  activity  level  and 
continue  to  do  so  throughout  the  36  months 
following  completion  of  your  trial  work 
period  and  thereafter.  Your  termination 
month  will  be  January  2003,  which  is  the 
first  month  in  which  you  performed 
substantial  gainful  activity  after  the  end  of 
your  36-month  reentitlement  period.  This  is 
because,  for  individuals  who  have  disabling 
impairments  (see  §404.1511)  and  who  work, 
the  termination  month  cannot  occur  before 
the  first  month  after  the  end  of  the  36-month 
reentitlement  period. 

Example  2:  You  complete  your  trial  work 
period  in  December  1999,  but  you  do  not  do 
work  showing  your  ability  to  do  substantial 
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gainful  activity  during  your  trial  work  period 
or  throughout  your  36-month  reentitlement 
period.  In  April  2003,  4  months  after  your 
reentitlement  period  ends,  you  become 
employed  at  work  that  we  determine  is 
substantial  gainful  activity,  considering  all  of 
ourniles  in  §§404.1574  and  404.1574a.  Your 
termination  month  will  be  July  2003;  that  is, 
the  third  month  after  the  earliest  month  you 
performed  substantial  gainful  activity. 

Subpart  P— [Amended] 

4.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authoritv:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405(a),  (b),  and  (d)(h).  416(i), 
421(a)  and  (i),  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193,  110 
Stat.  2105,  2189. 

5.  Section  404.1571  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§404.1571     General. 

The  work,  without  regard  to  legality, 
that  you  have  done  during  any  period  in 
which  you  believe  you  are  disabled  may 
show  that  you  are  able  to  work  at  the 
substantial  gainful  activity  level.  *  *  * 

6.  Section  404.1573  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  404.1 573    General  information  about  work 

activity. 

***** 

(c)  If  your  work  is  done  under  special 
conditions.  The  work  you  are  doing  may 
be  done  under  special  conditions  that 
take  into  account  your  impairment,  such 
1 1      as  work  done  in  a  sheltered  workshop 
or  as  a  patient  in  a  hospital.  If  your  work 
is  done  under  special  conditions,  we 
may  find  that  it  does  not  show  that  you 
have  the  ability  to  do  substantial  gainful 
activity.  Also,  if  you  are  forced  to  stop 
or  reduce  your  work  because  of  the 
removal  of  special  conditions  that  were 
related  to  your  impairment  and  essential 
to  your  work,  we  may  find  that  your 
work  does  not  show  that  you  are  able  to 
do  substantial  gainful  activity.  However, 
work  done  under  special  conditions 
may  show  that  you  have  the  necessary 
skills  and  abilit}'  to  work  at  the 
substantial  gainful  activity  level. 
E.xamples  of  the  special  conditions  that 
may  relate  to  your  impairment  include, 
but  are  not  limited  to,  situations  in 
which — 

(1)  You  required  and  received  special 
assistance  from  other  employees  in 
performing  your  work; 

(2)  You  were  allowed  to  work 
irregular  hours  or  take  frequent  rest 
periods; 

(3)  You  were  provided  with  special 
equipment  or  were  assigned  work 
especially  suited  to  your  impairment; 


(4)  You  were  able  to  work  only 
because  of  specially  arranged 
circumstances,  for  example,  other 
persons  helped  you  prepare  for  or  get  to 
and  from  your  work; 

(5)  You  were  permitted  to  work  at  a 
lower  standard  of  productivity  or 
efficiency  than  other  employees;  or 

(6)  You  were  given  the  opportiinity  to 
work  despite  yoiu  impairment  because 
of  family  relationship,  past  association 
with  your  employer,  or  your  employer's 
concern  for  yoMi  welfare. 
***** 

7.  Section  404.1574  is  amended  by 
revising  paragraphs  (a),  introductory 
text,  (a)(1),  (a)(2),  (b)(1),  (b)(2), 
introductory  text,  (b)(3),  introductory 
text,  (b)(4),  and  (b)(6),  introductory  text, 
and  by  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§404.1574     Evaluation  guides  if  you  are  an 
employee. 

(a)  We  use  several  guides  to  decide 
whether  the  work  you  have  done  shows 
that  you  are  able  to  do  substantial 
gainful  activity.  If  you  are  working  or 
have  worked  as  an  employee,  we  will 
use  the  provisions  in  paragraphs  (a) 
through  (d)  of  this  section  that  are 
relevant  to  youi  work  activity.  We  will 
use  these  provisions  whenever  they  are 
appropriate,  whether  in  connection  with 
your  application  for  disability  benefits 
(when  we  make  an  initial  determination 
on  your  application  and  throughout  any 
appeals  you  may  request),  after  you 
have  become  entitled  to  a  period  of 
disability  or  to  disability  henefits,  or 
both. 

(l)  Your  earnings  may  show  you  have 
done  substantia]  gainful  activity. 
Generally,  in  evaluating  your  work 
activity  for  substantial  gainful  activity 
purposes,  our  primary  consideration 
will  be  the  earnings  you  derive  from  the 
work  activity.  We  will  use  your  earnings 
to  determine  whether  you  have  done 
substantial  gainful  activity  imless  we 
have  information  from  you,  your 
employer,  or  others  that  shows  that  we 
should  not  coimt  all  of  your  earnings. 
The  amoimt  of  your  earnings  from  work 
you  have  done  (regardless  of  whether  it 
is  unsheltered  or  sheltered  work)  may 
show  that  you  have  engaged  in 
substantial  gainful  activity.  Generally,  if 
you  worked  for  substantial  earnings,  we 
will  find  that  you  are  able  to  do 
substantial  gainful  activity.  However, 
the  fact  that  yoiu  earnings  were  not 
substantial  will  not  necessarily  show 
that  you  are  not  able  to  do  substantial 
gainful  activity.  We  generally  consider 
work  that  you  are  forced  to  stop  or  to 
reduce  below  the  substantial  gainful 
activity  level  after  a  short  time  because 
of  your  impairment  to  be  an 


unsuccessful  work  attempt.  Your 
earnings  from  an  unsuccessful  work 
attempt  will  not  show  that  you  are  able 
to  do  substantial  gainful  activity.  We 
will  use  the  criteria  in  paragraph  (c)  of 
this  section  to  determine  if  the  work  you 
did  was  an  unsuccessful  work  attempt. 

(2)  We  consider  only  the  amounts  you 
earn.  When  we  decide  whether  your 
earnings  show  that  you  have  done 
substantial  gainful  activity,  we  do  not 
consider  any  income  that  is  not  directly 
related  to  your  productivity.  When  yoiar 
earnings  exceed  the  reasonable  value  of 
the  work  you  perform,  we  consider  only 
that  part  of  your  pay  v.hich  you  actually 
earn.  If  your  earnings  are  being 
subsidized,  we  do  not  consider  the 
amount  of  the  subsidy  when  we 
determine  if  your  earnings  show  that 
you  have  done  substantial  gainful 
activity.  We  consider  yoiu  work  ttfbe 
subsidized  if  the  true  value  of  your 
work,  when  compared  with  the  same  or 
similar  work  done  by  unimpaired 
persons,  is  less  than  the  actual  amount 
of  earnings  paid  to  you  for  your  work. 
For  example,  when  a  person  with  a 
serious  impairment  does  simple  tasks 
under  close  and  continuous 
supervision,  our  determination  of 
whether  that  person  has  done 
substantial  gainful  activity  will  not  be 
based  only  on  the  amoimt  of  the  wages 
paid.  We  will  first  determine  whether 
the  person  received  a  subsidy;  that  is, 
we  will  determine  whether  the  person 
was  being  paid  more  than  the 
reasonable  value  of  the  actual  services 
performed.  We  will  then  subtract  the 
value  of  the  subsidy  from  the  person's 
gross  earnings  to  determine  the  earnings 
we  will  use  to  determine  if  he  or  she  has 
done  substantial  gainful  activity. 
***** 

(b)  Earnings  guidelines.  (1)  General.  If 
you  are  an  employee,  we  first  consider 
the  criteria  in  paragraph  (a)  of  this 
section  and  §  404.1576,  and  then  the 
guides  in  paragraphs  (b)(2),  (3),  (4),  (5), 
and  (6)  of  this  section.  When  we  review 
your  earnings  to  determine  if  you  have 
been  performing  substantial  gainful 
activity,  we  will  subtract  the  value  of 
any  subsidized  earnings  (see  paragraph 
(a)(2)  of  this  section)  and  the  reasonable 
cost  of  any  impairment-related  work 
expenses  from  yoiu  gross  earnings  (see 
§404.1576).  The  resulting  amoimt  is  the 
amoimt  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  earnings  for 
comparison  vfith  the  earnings 
guidelines  in  paragraphs  (b)(2),  (3),  (4), 
and  (6)  of  this  section.  See  §404. 1574a 
for  our  rules  on  averaging  earnings. 

(2)  Earnings  that  will  ordinarily  show  . 
that  you  have  engaged  in  substantial 
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gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activity  as 
an  employee  (including  earnings  from 
sheltered  work,  see  paragraph  (b)(4)  of 
this  section)  show  that  you  have 
engaged  in  substantial  gainfril  activity 
if—*  *  * 

(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  Unless  you  work  in  a 
sheltered  workshop  or  a  comparable 
facility  (see  paragraph  (b)(4)  of  this 
section),  we  will  generally  consider  that 
the  earnings  from  your  work  as  an 
employee  will  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
if—*  *  * 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  work  in  a  sheltered 
workshop  or  a  comparable  facility 
especially  set  up  for  persons  with 
serious  impairments,  we  will  ordinarily 
consider  that  your  earnings  from  this 
work  show  that  you  have  engaged  in 
substantial  gainful  activity  if  your 
earnings  meet  the  levels  in  paragraph 
(b)(2)  of  this  section.  Earnings  from  a 
sheltered  workshop  or  a  comparable 
facility  that  are  less  than  those  indicated 
in  paragraph  (b)(2)  of  this  section  will 
ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  the  other 
information  in  paragraph  (b)(6)  of  this 
section  regardless  of  whether  they  are 
more  or  less  than  those  indicated  in 
paragraph  (b)(3)  of  this  section.  When 
your  earnings  from  a  sheltered 
workshop  or  comparable  facility  are  less 
than  those  indicated  in  paragraph  (b)(2), 
we  will  consider  the  provisions  of 
paragraph  (b)(6)  of  this  section  only  if 
there  is  evidence  showing  that  you  may 
have  done  substantial  gainful  activity. 
***** 

(6)  Earnings  that  are  not  high  or  low 
enough  to  show  whether  you  engaged  in 
substantial  gainful  activity.  Unless  you 
work  in  a  sheltered  workshop  or  a 
comparable  facility  (see  paragraph  (b)(4) 
of  this  section),  if  your  earnings,  on  the 
average,  are  between  the  amounts 
shown  in  paragraphs  (b)(2)  and  (3)  of 
this  section,  we  will  generally  consider 
other  information  in  addition  to  your 
earnings,  such  as  whether — 
***** 

(c)  The  unsuccessful  work  attempt. — 
(1)  General.  Ordinarily,  work  you  have 
done  will  not  show  ttiiat  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
your  impairment  forced  you  to  stop 
working  or  to  reduce  the  amount  of 
work  you  do  so  that  yoiu  earnings  from 
such  work  fall  below  the  substantial 
gainful  activity  earnings  level  in 
paragraph  (b)(2)  of  this  section,  and  you 


meet  the  conditions  described  in 
paragraphs  (c)(2),  (3),  (4),  and  (5),  of  this 
section.  We  will  use  the  provisions  of 
this  paragraph  when  we  make  an  initial 
determination  on  your  application  for 
disability  benefits  and  throughout  any 
appeal  you  may  request.  Except  as  set 
forth  in  §404.1592a{a),  we  will  also 
apply  the  provisions  of  this  paragraph  if 
you  are  afready  entitled  to  disability 
benefits,  when  you  work  and  we 
consider  whether  the  work  you  are 
doing  is  substantial  gainful  activity  or 
demonsfrates  the  ability  to  do 
substantial  gainful  activity. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
that  you  began  a  work  attempt  that  later 
proved  unsuccessful.  You  must  have 
stopped  working  or  reduced  your  work 
and  earnings  below  the  substantial 
gainful  activity  earnings  level  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  that  were 
essential  to  the  further  performance  of 
your  work.  We  explain  what  we  mean 
by  special  conditions  in  §  404.1573(c). 
We  will  consider  your  prior  work  to  be 
"discontinued"  for  a  significant  period 
if  you  were  out  of  work  at  least  30 
consecutive  days.  We  will  also  consider 
your  prior  work  to  be  "discontinued"  if, 
because  of  your  impairment,  you  were 
forced  to  change  to  another  t3rpe  of  work 
or  another  employer. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if 
you  stopped  working,  or  you  reduced 
yoiu-  work  and  earnings  below  the 
substantial  gainful  activity  earnings 
level,  because  of  your  impairment  or 
because  of  the  removal  of  special 
conditions  which  took  into  account 
yoiu-  impairment  and  permitted  you  to 
work. 

(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  substantial 
gainful  activity  earnings  level,  within  6 
months  because  of  your  impairment  or 
because  of  the  removal  of  special 
conditions  which  took  into  account 
your  impairment  and  permitted  you  to 
work  and — 

(i)  You  were  frequently  absent  from 
work  because  of  your  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  You  worked  during  a  period  of 
temporary  remission  of  your 
impairment;  or 

(iv)  You  worked  under  special 
conditions  that  were  essential  to  your 


performance  and  these  conditions  were 
removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  earnings  level  for  more  than  6 
months  to  be  an  unsuccessful  work 
attempt  regardless  of  why  it  ended  or 
was  reduced  below  the  substantial 
gainful  activity  earnings  level. 

(d)  Work  activity  in  certain  volunteer 
programs.  If  you  work  as  a  volunteer  in 
certain  programs  administered  by  the 
Federal  government  under  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act,  we  will  not  count 
any  payments  you  receive  from  these 
programs  as  earnings  when  we 
determine  whether  you  are  engaging  in 
substantial  gainful  activity.  These 
payments  may  include  a  minimal 
stipend,  payments  for  supportive 
services  such  as  housing,  supplies  and 
equipment,  an  expense  allowance,  or 
reimbursement  of  out-of-pocket 
expenses.  We  will  also  disregard  the 
services  you  perform  as  a  volimteer  in 
applying  any  of  the  substantial  gainful 
activity  tests  discussed  in  paragraph 
(b)(6)  of  this  section.  This  exclusion 
from  the  substantial  gainful  activity 
provisions  will  apply  only  if  you  are  a 
voliuiteer  in  a  program  explicitly 
mentioned  in  the  Domestic  Volunteer 
Service  Act  of  1973  or  the  Small 
Business  Act.  Programs  explicitly 
mentioned  in  those  Acts  include 
Volunteers  in  Service  to  America, 
University  Year  for  ACTION,  Special 
Volunteer  Programs,  Retired  Senior 
Volunteer  Program,  Foster  Grandparent 
Program,  Service  Corps  of  Retired 
Executives,  and  Active  Corps  of 
Executives.  We  will  not  exclude  under 
this  paragraph,  volunteer  work  you 
perform  in  other  programs  or  any 
nonvolunteer  work  you  may  perform, 
including  nonvolunteer  work  under  one 
of  the  specified  programs.  For  civilians 
Ln  certain  government-sponsored  job 
training  and  employment  programs,  we 
evaluate  the  work  activity  on  a  case-by- 
case  basis  under  the  substantial  gainful 
activity  earnings  test.  In  programs  such 
as  these,  subsidies  often  occur.  We  will 
subtract  the  value  of  anv  subsidy  and 
use  the  remainder  to  determine  if  you 
have  done  substantial  gainful  activity. 
See  paragraphs  (a){2)-(3)  of  this  section. 

8.  A  new  §  404.1574a  is  added  to  read 
as  follows: 

§404. 1574a     When  and  how  we  will 
average  your  earnings. 

laj  If  your  work  as  an  employee  or  as 
a  self-employed  person  was  continuous 
without  significant  change  in  work 
patterns  or  eamir»gs,  and  there  has  been 
no  change  in  the  substantial  gainful 
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activity  earnings  levels,  we  will  average 
your  earnings  over  the  entire  period  of 
work  requiring  evaluation  to  determine 
if  you  have  done  substantial  gainful 
activity.  See  §  404.1592a  for  information 
on  the  reentitlement  period. 

(b)  If  you  work  over  a  period  of  time 
diu-ing  which  the  substantial  gainful 
activity  earnings  levels  change,  we  will 
average  your  earnings  separately  for 
each  period  in  which  a  different 
substantial  gainful  activity  earnings 
level  applies. 

(c)  If  tnere  is  a  significant  change  in 
your  work  pattern  or  earnings  during 
the  period  of  work  requiring  evaluation, 
we  will  average  your  earnings  over  each 
separate  period  of  work  to  determine  if 
any  of  your  work  efforts  were 
substantial  gainful  activity. 

(d)  We  will  not  average  yoiu  earnings 
in  determining  whether  benefits  should 
be  paid  for  any  month(s)  during  or  after 
the  reentitlement  period  that  occurs 
after  the  month  disability  has  been 
determined  to  have  ceased  because  of 
the  performance  of  substantial  gainful 
activity.  See  §  404.1592a  for  information 
on  the  reentitlement  period.  The 
following  examples  illustrate  what  we 
mean  by  a  significant  change  in  the 
work  pattern  of  an  employee  and  when 
we  will  average  and  will  not  average 
earnings. 

Example  1:  Mrs.  H.  began  receiving 
disability  insurance  benefits  in  March  1993. 
In  January  1995  she  began  selling  magazines 
by  telephone  solicitation,  expending  a 
minimum  of  time,  for  which  she  received 
$225  monthly.  As  a  result,  Mrs.  H.  used  up 
her  trial  work  period  during  the  months  of 
January  1995  through  September  1995.  After 
the  trial  work  period  ended,  we  determined 
that  Mrs.  H.  had  not  engaged  in  substantial 
gainful  activity  during  her  trial  work  period. 
Her  reentitlement  period  began  October  1995. 
In  December  1995,  Mrs.  H.  discontinued  her 
telephone  solicitation  work  to  take  a  course 
in  secretarial  skills.  In  January  1997,  she 
began  work  as  a  part-time  temporary 
secretary  in  a  banking  firm.  Mrs.  H.  worked 
20  hours  a  week,  without  any  subsidy  or 
impairment-related  work  expenses,  at 
beginner  rates.  She  earned  $285  per  month  in 
January  1997  and  February  1997.  In  March 
1997  she  had  increased  her  secretarial  skills 
to  journeyman  level  and  was  assigned  as  a 
part-time  private  secretary  to  one  of  the  vice 
presidents  of  the  banking  firm.  Mrs.  H.'s 
earnings  increased  to  $525  per  month 
effective  Meu'ch  1997.  We  determined  that 
Mrs.  H.  was  engaging  in  substantial  gainful 
activity  beginning  March  1997  and  that  her 
disability  ceased  that  month,  the  first  month 
of  substantial  gainful  activity  after  the  end  of 
the  trial  work  period.  Mrs.  H.  is  due  payment 
for  March  1997,  the  month  of  cessation,  and 
the  following  2  months  (April  1997  and  May 
1997)  because  disability  benefits  terminate 
the  third  month  following  the  earliest  month 
in  which  she  performed  substantial  gainful 
activity.  We  did  not  average  earnings  for  the 


period  January  1997  and  February  1997  with 
the  period  beginning  March  1997  because 
there  was  a  significant  change  in  earnings 
and  work  activity  beginning  March  1997. 
Thus,  the  earnings  of  January  1997  and 
February  1997  could  not  be  averaged  with 
those  of  March  1997  to  reduce  March  1997 
earnings  below  the  substantial  gainful 
activity  level.  After  we  determine  that  Mrs. 
H.'s  disability  had  ceased  because  of  her 
performance  of  substantial  gainful  activity, 
we  cannot  average  her  earnings  to  determine 
whether  she  is  due  payment  for  any  month 
during  or  after  the  reentitlement  period. 
Beginning  June  1997,  the  third  month 
following  the  cessation  month,  we  would 
evaluate  all  of  Mrs.  H.'s  work  activity  on  a 
montfa-by-month  basis  (see  §404.1592a(a)). 

Example  2:  Ms.  M.  began  receiving 
disability  insurance  benefits  in  March  1992. 
In  January  1995,  she  began  selling  cable 
television  subscriptions  by  telephone 
solicitation,  expending  a  minimum  of  time, 
for  which  she  received  $275  monthly.  Ms.  M. 
did  not  work  in  June  1995,  and  she  resumed 
selling  cable  television  subscriptions 
beginning  July  1995.  In  this  way,  Ms.  M.  used 
up  her  9-month  trial  work  period  during  the 
months  of  January  1995  through  May  1995 
and  July  1995  through  October  1995.  After 
Ms.  M.'s  trial  work  period  ended,  we 
determined  that  she  had  not  engaged  in 
substantial  gainful  activity  during  her  trial 
work  period.  Ms.  M.'s  reentitlement  period 
began  November  1995.  In  December  1995, 
Ms.  M.  discontinued  her  telephone 
solicitation  work  to  take  a  course  in 
secretarial  skills.  In  January  1997,  she  began 
work  as  a  part-time  temporary  secretary  in  an 
accounting  firm.  Ms.  M.  worked,  without  any 
subsidy  or  impairment-related  work 
expenses,  at  beginner  rates.  She  earned  $460 
in  January  1997,  $420  in  February  1997,  and 
$510  in  March  1997.  In  April  1997,  she  had 
increased  her  secretarial  skills  to  journeyman 
level,  and  she  was  assigned  as  a  part-time 
private  secretary  to  one  of  the  vice  presidents 
of  the  firm.  Ms.  M.'s  earnings  increased  to 
$860  per  month  effective  April  1997.  We 
determined  that  Ms.  M.  was  engaging  in 
substantial  gainful  activity  beginning  April 
1997  and  that  her  disability  ceased  that 
month,  the  first  month  of  substantial  gainful 
activity  after  the  end  of  the  trial  work  period. 
She  is  due  payment  for  April  1997,  May  1997 
and  June  1997,  because  disability  benefits 
terminate  the  third  month  following  the 
earliest  month  in  which  she  performs 
substanUal  gainful  activity  (the  month  of 
cessation).  We  averaged  her  earnings  for  the 
period  January  1997  through  March  1997  and 
determined  them  to  be  about  $467  per  month 
for  that  period.  We  did  not  average  earnings 
for  the  period  January  1997  through  March 
1997  with  earnings  for  the  period  beginning 
April  1997  because  there  was  a  significant 
change  in  work  activity  and  earnings 
beginning  April  1997.  Therefore,  we  found 
that  the  earnings  for  January  1997  through 
March  1997  were  under  the  substantial 
gainful  activity  level.  After  we  determine  that 
Ms  M.'s  disability  has  ceased  because  she 
performed  substantial  gainful  activity,  we 
cannot  average  her  earnings  in  determining 
whether  she  is  due  payment  for  any  month 
during  or  after  the  reentitlement  period.  In 


this  example,  beginning  July  1997,  the  third 
month  following  the  month  of  cessaUon,  we 
would  evaluate  all  of  Ms.  M.'s  work  activity 
on  a  month-by-month  basis  (see 
§404.1592a(a)). 

9.  Section  404.1575  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

§404.1575     Evaluation  guides  tf  you  are 

self-employed 

laj  Ij  you  are  a  self-employed  person. 
If  you  are  working  or  have  worked  as  a 
self-employed  person,  we  will  use  the 
provisions  in  paragraphs  (a)  through  (d) 
of  this  section  that  are  relevant  to  your 
work  activity.  We  will  use  these 
provisions  whenever  they  are 
appropriate,  whether  in  connection  with 
your  application  for  disability  benefits 
(when  we  make  an  initial  determination 
on  your  application  and  throughout  any 
appeals  you  may  request),  after  you 
have  become  entitled  to  a  period  of 
disability  or  to  disability  benefits,  or 
both.  We  will  consider  your  activities 
and  their  value  to  your  business  to 
decide  whether  you  have  engaged  in 
substantial  gainful  activity  if  you  are 
self-employed.  We  will  not  consider 
your  income  alone  because  the  amount 
of  income  you  actually  receive  may 
depend  on  a  number  of  different  factors, 
such  as  capita]  investment  and  profit- 
sharing  agreements.  We  will  generally 
consider  work  that  you  were  forced  to 
stop  or  reduce  to  below  substantial 
gainful  activity  after  6  months  or  less 
because  of  your  impairment  as  an 
unsuccessful  work  attempt.  See 
paragraph  (d)  of  this  section.  We  will 
evaluate  your  work  activity  based  on  the 
value  of  your  services  to  the  business 
regardless  of  whether  you  receive  an 
immediate  income  for  your  services.  We 
determine  whether  you  have  engaged  in 
substantial  gainful  activity  by  applying 
three  tests.  If  you  have  not  engaged  in 
substantial  gainful  activity  imder  test 
one,  then  we  will  consider  tests  two  and 
three.  The  tests  are  as  follows: 

(1)  Test  One:  You  have  engaged  in 
substantial  gainful  activity  if  you  render 
services  that  are  significant  to  the 
operation  of  the  business  and  receive  a 
substantial  income  from  the  business. 
Paragraphs  (b)  and  (c)  of  this  section 
explain  what  we  mean  by  significant 
services  and  substantial  income  for 
purposes  of  this  test. 

(2)  Test  Two:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  in  terms  of  factors  such  as 
hours,  skills,  energy  output,  efficiency, 
duties,  and  responsibilities,  is 
comparable  to  that  of  unimpaired 
individuals  in  your  community  who  are 
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in  the  same  or  similar  businesses  as 
their  means  of  livelihood. 

(3)  Test  Three:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  although  not  comparable  to  that 
of  unimpaired  individuals,  is  clearly 
worth  the  amount  shown  in 
§  404.1574(b)(2)  when  considered  in 
terms  of  its  value  to  the  business,  or 
when  compared  to  the  salary  that  an 
owner  would  pay  to  an  employee  to  do 
the  work  you  are  doing. 
***** 

(c)  What  we  mean  by  substantial 
income.  We  deduct  yovir  normal 
business  expenses  from  your  gross 
income  to  determine  net  income.  Once 
we  determine  your  net  income,  we 
deduct  the  reasonable  value  of  any 
significant  amount  of  unpaid  help 
furnished  by  your  spouse,  children,  or 
others.  Miscellaneous  duties  that 
ordinarily  would  not  have  commercial 
value  would  not  be  considered 
significant.  We  deduct  impairment- 
related  work  expenses  that  have  not 
already  been  deducted  in  determining 
yoiu  net  income.  Impairment-related 
work  expenses  are  explained  in 
§404.1576.  We  deduct  unincurred 
business  expenses  paid  for  you  by 
another  individual  or  agency.  An 
unincurred  business  expense  occius 
when  a  sponsoring  agency  or  another 
person  inciws  responsibility  for  the 
payment  of  certain  business  expenses, 
e.g.,  rent,  utilities,  or  piu-chases  and 
repair  of  equipment,  or  provides  you 
with  equipment,  stock,  or  other  material 
for  the  operation  of  yovu  business.  We 
deduct  soil  bank  payments  if  they  were 
included  as  farm  income.  That  part  of 
yoiu-  income  remaining  after  we  have 
made  all  applicable  deductions 
represents  the  actual  value  of  work 
performed.  The  resulting  amount  is  the 
amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  income  for 
comparison  with  the  earnings 
guidelines  in  §  §  404.1574(b)(2)  and 
404.1574(b)(3).  See  §  404.1574a  for  our 
rules  on  averaging  of  earnings.  We  will 
consider  this  amount  to  be  substsmtial 
if— 

(1)  It  averages  more  than  the  amounts 
described  in  §  404.1574(b)(2);  or 

(2)  It  averages  less  than  the  amounts 
described  in  §  404.1574(b)(2)  but  it  is 
either  comparable  to  what  it  was  before 
you  became  seriously  impaired  if  we 
had  not  considered  your  earnings  or  is 
comparable  to  that  of  unimpaired  self- 
employed  persons  in  your  community 
who  are  in  the  same  or  a  similar 
business  as  their  means  of  livelihood. 

(d)  The  unsuccessful  work  attempt. — 
(1)  General.  Ordinarily,  work  you  have 


done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  you  are  no  longer 
performing  substantial  gainful  activity 
and  you  meet  the  conditions  described 
in  paragraphs  (d)(2),  (3),  (4),  and  (5)  of 
this  section.  We  will  use  the  provisions 
of  this  paragraph  when  we  make  an 
initial  determination  on  your 
application  for  disability  benefits  and 
throughout  any  appeal  you  may  request. 
Except  as  set  forth  in  §404.1592a(a),  we 
will  also  apply  the  provisions  of  this 
paragraph  if  you  are  already  entitled  to 
disability  benefits,  when  you  work  and 
we  consider  whether  the  work  you  are 
doing  is  substantial  gainful  activity  or 
demonstrates  the  ability  to  do 
substantial  gainful  activity. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  yoiu-  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  You  must 
have  stopped  working  or  reduced  your 
work  and  earnings  below  substantial 
gainful  activity  because  of  yoiu- 
impairment  or  because  of  the  removal  of 
special  conditions  which  took  into 
account  yoiu  impairment  and  permitted 
you  to  work.  Examples  of  such  special 
conditions  may  include  any  significant 
amount  of  unpaid  help  furnished  by 
your  spouse,  children,  or  others,  or 
imincurred  business  expenses,  as 
described  in  paragraph  (c)  of  this 
section,  pjiid  for  you  by  another 
individual  or  agency.  We  will  consider 
your  prior  work  to  be  "discontinued" 
for  a  significant  period  if  you  were  out 
of  work  at  least  30  consecutive  days.  We 
will  also  consider  your  prior  work  to  be 
"discontinued"  if,  because  of  yoiu 
impairment,  you  were  forced  to  change 
to  another  type  of  work. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if  it 
ended,  or  was  reduced  below 
substantial  gainful  activity,  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  which 
took  into  account  your  impairment  and 
permitted  you  to  work. 

(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  substantial 
gainful  activity,  within  6  months 
because  of  your  impairment  or  because 
of  the  removal  of  special  conditions 
which  took  into  account  your 
impairment  and  permitted  you  to  work 
and — 


(i)  You  were  frequently  unable  to 
work  because  of  your  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  You  worked  during  a  period  of 
temporary  remission  of  your 
impairment;  or 

(iv)  You  worked  under  special 
conditions  that  were  essential  to  your 
performance  and  these  conditions  were 
removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  level  for  more  than  6  months  to 
be  an  unsuccessful  work  attempt 
regardless  of  why  it  ended  or  was 
reduced  below  the  substantial  gainful 
activity  earnings  level. 

10.  Section  404.1584  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§404.1584     Evaluation  of  work  activity  of 
blind  p>eople. 

*  •  •         *         * 

(d)  Evaluation  of  earnings. — (1) 
Earnings  that  will  ordinarily  show  that 
you  have  engaged  in  substantial  gainful 
activity.  We  will  ordinarily  consider 
that  your  earnings  from  your  work 
activities  show  that  you  have  engaged  in 
substantial  gainful  activity  if  your 
monthly  earnings  average  more  than  the 
amount(s)  shown  in  paragraphs  (d)(2) 
and  (3)  of  this  section.  We  will  apply 
§§  404.1574(a)(2),  404.1575(c),  and 
404.1576  in  determining  the  amount  of 
your  average  earnings. 

(2)  Substantial  gainful  activity 
guidelines  for  taxable  years  before  1978. 
For  work  activity  performed  in  taxable 
years  before  1978.  the  average  earnings 
per  month  that  we  ordinarily  consider 
enough  to  show  that  you  have  done 
substantial  gainful  activity  are  the  same 
for  blind  people  as  for  others.  See 

§  404.1574(b)(2)  for  the  earnings 
guidelines  for  other  than  blind 
individuals. 

(3)  Substantial  gainful  activity 
guidelines  for  taxable  years  beginning 
1978.  For  taxable  years  beginning  1978, 
if  you  are  blind,  the  law  provides 
different  earnings  guidelines  for 
determining  if  your  earnings  from  your 
work  activities  are  substantial  gainful 
activity.  Ordinarily,  we  consider  your 
work  to  be  substantial  gainful  activity, 
if  your  average  monthly  earnings  are 
more  than  those  shown  in  Table  I.  For 
years  after  1977  and  before  1996, 
increases  in  the  substantial  gainful 
activity  guideline  were  linked  to 
increases  in  the  monthly  exempt 
amount  under  the  retirement  earnings 
test  for  individuals  aged  65  to  69. 
Beginning  with  1996,  increases  in  the 
substantial  gainful  activity  amount  have 
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depended  only  on  increases  in  the 
national  average  wage  index. 

Table  I 


Over 

In  year(s) 

$334 

1978 

S375  

1979 

$417  

1980 

$459  

1981 

S500  

1982 

$550  

1983 

$580  

1984 

$610  

1985 

$650  

1986 

$680  

1987 

$700  

1988 

$740  

1989 

$780  

1990 

$810  

1991 

$850  

1992 

$880  

1993 

$930  

1994 

$940  

1995 

$960  

1996 

Si  000  

1997 

$1 ,050 

1998 

$1,110 

1999 

$1,170 

2000 

11.  Section  404.1592  is  amended  as 
follows: 

a.  By  revising  the  first  and  last 
sentences  of  paragraph  (b), 

b  Adding  a  new  sentence  to  the  end 
of  paragraph  (b),  and 

c.  Revising  paragraphs  (d)  and  (e). 

The  revisions  and  additions  to 
§404.1592  read  as  follows: 

§404  1592    The  trial  work  period. 

***** 

(b)  What  we  mean  by  services.  When 

used  in  this  section,  services  means  any 
activity  (whether  legal  or  illegal),  even 
though  it  is  not  substantial  gainful 
activitv.  which  is  done  by  a  person  in 
employment  or  self-employment  for  pay 
or  profit,  or  is  the  kind  normally  done 
for  pav  or  profit   *   *   *  We  generally  do 
not  consider  work  done  without 
remuneration  to  be  "services"  if  it  is 
done  merely  as  therapy  or  training  or  if 
it  is  work  usually  done  in  a  daily 
routine  around  the  house  or  in  self-care. 
We  will  not  consider  work  you  have 
done  as  a  volunteer  in  the  Federal 
programs  described  in  §404  1574(d)  in 
determining  whether  you  have 
performed  services  in  the  trial  work 
period. 
***** 

(d)  Who  IS  and  is  not  entitled  to  a  trial 
work  period  (1)  You  are  generally 
entitled  to  a  trial  work  period  if  you  are 
entitled  to  disability  insurance  benefits, 
child's  benefits  based  on  disability,  or 
widow's  or  widower's  or  surviving 
divorced  spouse's  benefits  based  on 
disabilitv. 


(2)  You  are  not  entitled  to  a  trial  work 
period — 

(i)  If  you  are  entitled  to  a  period  of 
disability  but  not  to  disability  insurance 
benefits,  and  you  are  not  entitled  to  any 
other  type  of  disability  benefit  under 
title  II  of  the  Social  Security  Act  (i.e., 
child's  benefits  based  on  disability,  or 
widow's  or  widower's  benefits  or 
surviving  divorced  spouse's  benefits 
based  on  disability); 

(ii)  If  you  perform  work 
demonstrating  the  ability  to  engage  in 
substantial  gainful  activity  during  any 
required  waiting  period  for  benefits; 

(iii)  If  you  perform  work 
demonstrating  the  ability  to  engage  in 
substantial  gainful  activity  within  12 
months  of  the  onset  of  the 
impairment(s)  that  prevented  you  from 
performing  substantial  gainful  activity 
and  before  the  date  of  any  notice  of 
determination  or  decision  finding  that 
you  are  disabled;  or 

(iv)  For  any  month  prior  to  the  month 
of  your  application  for  disability 
benefits  (see  paragraph  (e)  of  this 
section). 

(e)  When  the  trial  work  period  begins 
and  ends.  The  trial  work  period  begins 
with  the  month  in  which  you  become 
entitled  to  disability  insurance  benefits, 
to  child's  benefits  based  on  disability  or 
to  widow's,  widower's,  or  surviving 
divorced  spouse's  benefits  based  on 
disability.  It  caimot  begin  before  the 
month  in  which  you  file  your 
application  for  benefits,  and  for  wddows, 
widowers,  and  surviving  divorced 
spouses,  it  cannot  begin  before 
December  1, 1980.  It  ends  with  the  close 
of  whichever  of  the  following  calendar 
months  is  the  earliest: 

(1)  The  9th  month  (whether  or  not  the 
months  have  been  consecutive)  in 
which  you  have  performed  services  if 
that  9th  month  is  prior  to  January  1992; 

(2)  The  9th  month  (whether  or  not  the 
months  have  been  consecutive  and 
whether  or  not  the  previous  8  months  of 
services  were  prior  to  January  1992)  in 
which  you  have  performed  services 
within  a  period  of  60  consecutive 
months  if  that  9th  month  is  after 
December  1991:  or 

(3)  The  month  in  which  new 
evidence,  other  than  evidence  relating 
to  any  work  you  did  during  the  trial 
work  period,  shows  that  you  are  not 
disabled,  even  though  you  have  not 
worked  a  full  9  months.  We  may  find 
that  your  disability  has  ended  at  any 
time  during  the  trial  work  period  if  the 
medical  or  other  evidence  shows  that 
vou  are  no  longer  disabled.  See 

§  404.1594  for  information  on  how  we 
decide  whether  your  disability 
continues  or  ends. 


12.  Section  404.1592a  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 

§404.1 592a    The  reentitlement  period. 

(a)  General.  The  reentitlement  period 
is  an  additional  period  after  9  months  of 
trial  work  diuing  which  you  may 
continue  to  test  your  ability  to  work  if 
you  have  a  disabling  impairment,  as 
defined  in  §404.1511.  If  you  work 
during  the  reentitlement  period,  we  may 
decide  that  your  disability  hats  ceased 
because  yoiu-  work  is  substantial  gainful 
activity  and  stop  your  benefits. 
However,  if,  after  the  month  for  which 
we  found  that  your  disability  ceased 
because  you  performed  substantial 
gainful  activity,  you  stop  engaging  in 
substantial  gainful  activity,  we  will  start 
paying  you  benefits  again;  you  will  not 
have  to  file  a  new  application.  The 
following  rules  apply  if  you  complete  a 
trial  work  period  and  continue  to  have 
a  disabling  impairment: 

(1)  The  first  time  you  work  after  the 
end  of  yoiu  trial  work  period  and 
engage  in  substantial  gainful  activity, 
we  will  find  that  your  disability  ceased. 
When  we  decide  whether  this  work  is 
substantid  gainful  activity,  we  will 
apply  all  of  the  relevant  provisions  of 

§  §  404.1571-404.1576  including,  but 
not  limited  to,  the  provisions  for 
averaging  earnings,  unsuccessful  work 
attempts,  and  deducting  impairment- 
related  work  expenses.  We  will  find  that 
your  disabiUty  ceased  in  the  first  month 
after  the  end  of  your  trial  work  period 
in  which  you  do  substantial  gainful 
activity,  applying  all  the  relevant 
provisions  in  §  §  404.1571-404.1576. 

(2)  (i)  If  we  determine  under 
paragraph  (a)(1)  of  this  section  that  your 
disability  ceased  during  the 
reentitlement  period  because  you 
perform  substantial  gainful  activity,  you 
will  be  paid  benefits  for  the  first  month 
after  the  trial  work  period  in  which  you 
do  substantial  gainful  activity  (i.e.,  the 
month  your  disability  ceased)  and  the 
two  succeeding  months,  whether  or  not 
you  do  substantial  gainful  activity  in 
those  succeeding  months.  After  those 
three  months,  we  will  stop  your  benefits 
for  any  month  in  which  you  do 
substantial  gainful  activity.  (See 
§§404.316,  404.337,  404.352  and 
404.401a.)  If  your  benefits  are  stopped 
because  you  do  substantial  gainful 
activity,  they  may  be  started  again 
without  a  new  application  and  a  new 
determination  of  disability  if  you  stop 
doing  substantial  gainful  activity  in  a 
month  during  the  reentitlement  period. 
In  determining  whether  you  do 
substantial  gainful  activity  in  a  month 
for  purposes  of  stopping  or  starting 
benefits  during  the  reentitlement  period. 
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we  will  consider  only  your  work  in,  or 
earnings  for,  that  month.  Once  we  have 
determined  that  your  disability  has 
ceased  during  the  reentitlement  period 
because  of  the  performance  of 
substantial  gainful  activity  as  explained 
in  paragraph  (a)(1)  of  this  section,  we 
will  not  apply  the  provisions  of 
§§  404.1574(c)  and  404.1575(d) 
regarding  unsuccessful  work  attempts  or 
the  provisions  of  §  404.1574a  regarding 
averaging  of  earnings  to  determine 
whether  benefits  should  be  paid  for  any 
particular  month  in  the  reentitlement 
period  that  occurs  after  the  month  youir 
disability  ceased. 

(ii)  If  anyone  else  is  receiving  monthly 
benefits  based  on  your  earnings  record, 
that  individual  will  not  be  paid  benefits 
for  any  month  for  which  you  carmot  be 
paid  benefits  diuing  the  reentitlement 
period. 

(3)  The  way  we  will  consider  your 
work  activity  after  your  reentitlement 
period  ends  (see  paragraph  {b)(2)  of  this 
section)  will  depend  on  whether  you 
worked  during  the  reentitlement  period 
and  if  you  did  substantial  gainful 
activity.  If  you  worked  during  the 
reentitlement  period  and  we  decided 
that  your  disability  ceased  during  the 
reentitlement  period  because  of  your 
work  under  paragraph  (a)(1)  of  this 
section,  we  will  find  that  your 
entitlement  to  disability  benefits 
terminates  in  the  first  month  in  which 
you  engage  in  substantial  gainful 
activity  after  the  end  of  the 
reentitlement  period  (see  §404.325). 
(See  §  404.321  for  when  entitlement  to 
a  period  of  disability  ends.)  When  we 
make  this  determination,  we  will 
consider  only  your  work  in,  or  earning.'- 
for,  that  month;  we  will  not  apply  the 
provisions  of  §§  404.1574(c)  and 
404.1575(d)  regarding  unsuccessful 
work  attempts  or  the  provisions  of 
§  404.1574a  regarding  averaging  of 
earnings.  If  we  did  not  find  that  your 
disability  ceased  because  of  work 
activity  during  the  reentitlement  period, 
we  will  apply  all  of  the  relevant 
provisions  of  §§  404.1571-404.1576 
including,  but  not  limited  to,  the 
provisions  for  averaging  earnings, 
unsuccessful  work  attempts,  and 
deducting  impairment-related  work 
expenses,  to  determine  whether  your 
disability  ceased  because  you  performed 
substantial  gainful  activity  after  the 
reentitlement  period.  If  we  find  that 
your  disability  ceased  because  you 
performed  substantial  gainful  activity  in 
a  month  after  your  reentitlement  period 
ended,  you  will  be  paid  benefits  for  the 
month  in  which  your  disability  ceased 
and  the  two  succeeding  months.  After 
those  three  months,  your  entitlement  to 
a  period  of  disability  or  to  disability 


benefits  terminates  (see  §§404.321  and 
404.325). 

(b)*  *  * 

{2)(i)  The  last  day  of  the  15th  month 
following  the  end  of  your  trial  work 
period  if  you  were  not  entitled  to 
benefits  after  December  1987;  or 

(ii)  The  last  day  of  the  36th  month 
following  the  end  of  yoiu'  trial  work 
period  if  you  were  entitled  to  benefits 
after  December  1987  or  if  the  15-month 
period  described  in  paragraph  (b)(2)(i) 
of  this  section  had  not  ended  as  of 
January  1988.  (See  §§404.316,  404.337, 
and  404.352  for  when  your  benefits 
end.) 

13.  Section  404.1594  is  amended  by 
revising  the  second  sentence  of 
paragraph  (f)(7)  and  by  revising 
paragraph  (g)(9)  to  read  as  follows: 

§  404.1 594     How  we  will  determine  whether 
your  disability  continues  or  ends 

***** 

(f)  Evaluation  steps.  *  *  * 

(7)  *  *  *  That  is,  we  will  assess  your 
residual  functional  capacity  based  on  all 
your  ciuxent  impairments  and  consider 
whether  you  can  still  do  work  you  have 
done  in  the  past.  *  *  * 
***** 

(g)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  *  *  * 

(9)  The  first  month  you  were  told  by 
your  physician  that  you  could  retiun  to 
work,  provided  there  is  no  substantial 
conflict  between  your  physician's  and 
your  statements  regarding  youi 
awareness  of  your  capacity  for  work  and 
the  earlier  date  is  supported  by 
substantial  evidence. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND  AND  DISABLED 

Subpart  i — [Amended] 

14.  The  authority  citation  for  subpart 
I  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5),  1611, 1614, 
1619,  1631(a),  (c)  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382.  1382c,  1382h,  1383(a),  (c)  and  (d)(1), 
and  1383b);  sees.  4(c)  and  5,  6(c)-{e),  14(a) 
and  15,  Pub.  L.  98-460,  98  Stat.  1794,  1801, 
1802,  and  1808  (42  U.S.C.  421  note,  423  note, 
1382hnote). 

15.  Section  416.901  is  amended  by 
revising  the  second  sentence  of 
paragraph  (m)  to  read  as  follows: 

§416.901     Scope  of  subpart. 

*         »         *         «  « 

(m)  *  *  *  We  explain  what  your 
responsibilities  are  in  telling  us  of  any 
events  that  may  cause  a  change  in  yoiu- 
disability  or  blindness  status  and  when 
we  will  review  to  see  if  you  are  still 
disabled.  *   *  * 


16.  Section  416.971  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§416.971     General, 

The  work,  without  regard  to  legality, 
that  you  have  done  during  any  period  in 
which  you  believe  you  are  disabled  may 
show  that  you  are  able  to  work  at  the 
substantial  gainful  activity  level.  *   *   * 

17.  Section  416.973  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (f)  to  read  as  follows: 


§416.973 
activity 


General  Information  about  work 


(c)  If  your  work  is  done  under  special 
conditions.  The  work  you  are  doing  may 
be  done  under  special  conditions  that 
take  into  account  your  impairment,  such 
as  work  done  in  a  sheltered  workshop 
or  as  a  patient  in  a  hospital.  If  your  work 
is  done  under  special  conditions,  we 
may  find  that  it  does  not  show  that  you 
have  the  ability  to  do  substantial  gainful 
activity.  Also,  if  you  are  forced  to  stop 
or  reduce  your  work  because  of  the 
removal  of  special  conditions  that  were 
related  to  your  impairment  and  essential 
to  your  work,  we  may  find  that  vour 
work  does  not  show  that  you  are  able  to 
do  substantial  gainful  activity.  However, 
work  done  under  special  conditions 
may  show  that  you  have  the  necessary 
skills  and  ability  to  work  at  the 
substantial  gainful  activity  level. 
Examples  of  the  special  conditions  that 
may  relate  to  your  impairment  include, 
but  are  not  limited  to,  situations  in 
which — 

(1)  You  required  and  received  special 
assistance  from  other  employees  in 
performing  your  work; 

(2)  You  were  allowed  to  work 
irregular  hours  or  take  frequent  rest 
periods; 

(3)  You  were  provided  with  special 
equipment  or  were  assigned  work 
especially  suited  to  your  impairment; 

(4)  You  were  able  to  work  only 
because  of  specially  arranged 
circumstances,  for  example,  other 
persons  helped  you  prepare  for  or  get  to 
and  from  your  work; 

(5)  You  were  permitted  to  work  at  a 
lower  standard  of  productivity  or 
efficiency  than  other  employees;  or 

(6)  You  were  given  the  opportunity  to 
work,  despite  your  impairment,  because 
of  family  relationship,  past  association 
with  your  employer,  or  your  employer's 
concern  for  your  welfare. 
***** 

18.  Section  416  974  is  amended  by 
revising  paragraphs  (a),  introductory 
text,  (a)(1),  (a)(2).  (b)(1),  fb)(2), 
introductory  text,  (b)(.T),  introductory 
text  (b)(4)  and  (b)(6).  introductory  text. 
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and  by  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§416.974     Evaluation  guides  if  you  are  an 
employee. 

iai  Up  use  several  guides  to  decide 
whether  the  work  you  have  done  shows 
that  vou  are  able  to  do  substantial 
gainful  activity.  If  you  are  working  or 
have  worked  as  an  employee,  we  will 
use  the  provisions  in  paragraphs  (a) 
through  (d)  of  this  section  that  are 
relevant  to  your  work  activity.  We  will 
ust>  these  provisions  whenever  they  are 
appropriate  in  connection  with  your 
application  for  supplemental  security 
income  benefits  (when  we  make  an 
initial  determination  on  your 
application  and  throughout  any  appeals 
you  may  request)  to  determine  if  you  are 
eligible. 

(1 )  Your  earnings  may  show  you  have 
done  substantial  gainful  activity. 
Generally,  in  evaluating  your  work 
activity  for  substantial  gainful  activity 
purposes,  our  primary  consideration 
will  be  the  earnings  you  derive  from  the 
work  activity.  We  will  use  your  earnings 
to  determine  whether  you  have  done 
substantial  gainful  activity  unless  we 
have  information  from  you,  your 
employer,  or  others  that  shows  that  we 
should  not  count  all  of  your  eeirnings. 
The  amount  of  your  earnings  from  work 
you  have  done  (regardless  of  whether  it 
is  unsheltered  or  sheltered  work)  may 
show  that  you  have  engaged  in 
substantial  gainful  activity.  Generally,  if 
you  worked  for  substantial  earnings,  we 
will  find  that  you  are  able  to  do 
substantial  gainful  activity.  However, 
the  fact  that  your  earnings  were  not 
substantial  will  not  necessarily  show 
that  you  are  not  able  to  do  substantial 
gainful  activity.  We  generally  consider 
work  that  you  are  forced  to  stop  or  to 
reduce  below  the  substantial  gainful 
activity  level  eifter  a  short  time  because 
of  your  impairment  to  be  an 
unsuccessful  work  attempt.  Your 
t>arnings  from  an  unsuccessful  work 
attempt  will  not  show  that  you  are  able 
to  do  substantial  gainful  activity.  We 
will  use  the  criteria  in  paragraph  (c)  of 
this  section  to  determine  if  the  work  you 
did  was  an  unsuccessful  work  attempt. 

(2)  We  consider  only  the  amounts  you 
earn.  When  we  decide  whether  your 
farnings  show  that  you  have  done 
substantial  gainful  activity,  we  do  not 
consider  any  income  that  is  not  directly 
related  to  your  productivity.  When  your 
•'arnings  exceed  the  reasonable  value  of 
the  work  you  perform,  we  consider  only 
that  part  of  vour  pay  which  you  actually 
earn  If  your  earnings  are  being 
subsidized,  we  do  not  consider  the 
amount  of  the  subsidy  when  we 
determine  if  your  earnings  show  that 


you  have  done  substantial  gainful 
activity.  We  consider  your  work  to  be 
subsidized  if  the  true  value  of  your 
work,  when  compared  with  the  same  or 
similar  work  done  by  unimpaired 
persons,  is  less  than  the  actual  amount 
of  earnings  paid  to  you  for  your  work. 
For  example,  when  a  person  with  a 
serious  impairment  does  simple  tasks 
imder  close  and  continuous 
supervision,  our  determination  of 
whether  that  person  has  done 
substantial  gainful  activity  will  not  be 
based  only  on  the  amount  of  the  wages 
paid.  We  will  first  determine  whether 
the  person  received  a  subsidy;  that  is, 
we  will  determine  whether  the  person 
was  being  paid  more  than  the 
reasonable  value  of  the  actual  services 
performed.  We  will  then  subtract  the 
value  of  the  subsidy  from  the  person's 
gross  earnings  to  determine  the  earnings 
we  will  use  to  determine  if  he  or  she  has 
done  substantial  gainful  activity. 
***** 

(b)  Earnings  guidelines. — (1)  General. 
If  you  are  an  employee,  we  first  consider 
the  criteria  in  paragraph  (a)  of  this 
section  and  §  416.976,  and  then  the 
guides  in  paragraphs  (b)(2),  (3),  (4),  (5), 
and  (6)  of  this  section.  When  we  review 
your  earnings  to  determine  if  you  have 
been  performing  substantial  gainful 
activity,  we  will  subtract  the  value  of 
any  subsidized  earnings  (see  paragraph 
(a)(2)  of  this  section)  and  the  reasonable 
cost  of  any  impairment-related  work 
expenses  from  your  gross  earnings  (see 
§  416.976).  The  resulting  amount  is  the 
amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  earnings  for 
comparison  with  the  earnings 
guidelines  in  paragraphs  (b)(2),  (3),  (4), 
and  (6)  of  this  section.  See  §  416.974a 
for  oiu'  rules  on  averaging  earnings. 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activity  as 
an  employee  (including  earnings  from 
sheltered  work,  see  paragraph  (b)(4)  of 
this  section)  show  that  you  have 
engaged  in  substantial  gainful  activity 
if—*  *  * 

(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  Unless  you  work  in  a 
sheltered  workshop  or  a  comparable 
facility  (see  paragraph  (b)(4)  of  this 
section),  we  will  generally  consider  that 
the  earnings  from  yoiu-  work  as  an 
employee  will  show  that  you  have  not 
engaged  in  substantial  gainful  activity 

IC *    *    * 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  work  in  a  sheltered 
workshop  or  a  comparable  facility 


especially  set  up  for  persons  with 
serious  impairments,  we  will  ordinarily 
consider  that  your  earnings  from  this 
work  show  that  you  have  engaged  in 
substeintial  gainful  activity  if  your 
earnings  meet  the  levels  in  paragraph 
{b)(2)  of  this  section.  Earnings  from  a 
sheltered  workshop  or  a  comparable 
facility  that  are  less  than  those  indicated 
in  paragraph  (b)(2)  of  this  section  will 
ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  the  other 
information  in  paragraph  (b)(6)  of  this 
section  regardless  of  whether  they  are 
more  or  less  than  those  indicated  in 
paragraph  (b)(3)  of  this  section.  When 
your  earnings  from  a  sheltered 
workshop  or  comparable  facility  are  less 
than  those  indicated  in  paragraph  (b)(2) 
of  this  section,  we  will  consider  the 
provisions  of  paragraph  (b)(6)  of  this 
section  only  if  there  is  evidence 
showdng  that  you  may  have  done 
substantial  gainful  activity. 
***** 

(6)  Earnings  that  are  not  high  or  low 
enough  to  show  whether  you  engaged  in 
substantial  gainful  activity.  Unless  you 
work  in  a  sheltered  workshpp  or  a 
comparable  facility  (see  paragraph  (b)(4) 
of  this  section),  if  your  earnings,  on  the 
average,  are  between  the  amounts 
shown  in  paragraphs  (b)(2)  and  (3)  of 
this  section,  we  will  generally  consider 
other  information  in  addition  to  yoiu 
earnings,  such  as  whether — 
***** 

(c)  The  unsuccessful  work  attempt — 
(1)  General.  Ordinarily,  work  you  have 
done  wdll  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  yoin  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  your  earnings  from 
such  work  fall  below  the  substantial 
gainful  activity  earnings  level  in 
paragraph  (b)(2)  of  this  section  and  you 
meet  the  conditions  described  in 
para^aphs  (c)(2),  (3),  (4),  and  (5)  of  this 
section. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  You  must 
have  stopped  working  or  reduced  your 
work  and  earnings  below  the  substantial 
gainful  activity  earnings  level  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  that  were 
essential  to  the  further  performance  of 
yoin  work.  We  explain  what  we  mean 
by  special  conditions  in  §  416.973(c). 
We  will  consider  your  prior  work  to  be 
"discontinued"  for  a  significant  period 
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if  you  were  out  of  work  at  least  30 
consecutive  days.  We  will  also  consider 
your  prior  work  to  be  "discontinued"  if. 
because  of  your  impairment,  you  were 
forced  to  change  to  another  type  of  work 
or  another  employer. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if 
you  stopped  working,  or  you  reduced 
your  work  and  earnings  below  the 
substantial  geiinful  activity  earnings 
level,  because  of  your  impairment  or 
because  of  the  removal  of  special 
conditions  which  took  into  account 
your  impairment  and  permitted  you  to 
woYk. 

(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  the  substantial 
gainful  activity  earnings  level,  within  6 
months  because  of  yoin-  impairment  or 
because  of  the  removal  of  special 
conditions  which  took  into  account 
your  impairment  and  permitted  you  to 
work  and — 

(i)  You  were  frequently  absent  from 
work  because  of  yoiu  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  You  worked  dm-ing  a  period  of 
temporary  remission  of  your 
imjpairment;  or 

(iv)  You  worked  under  special 
conditions  that  were  essMitial  to  your 
performance  and  these  conditions  were 
removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  earnings  level  for  more  than  6 
months  to  be  an  unsuccessful  work 
attempt  regardless  of  why  it  ended  or 
was  reduced  below  the  substantial 
gainful  activity  earnings  level. 

(d)  Work  activity  in  certain  volunteer 
programs.  If  you  work  as  a  volunteer  in 
certain  programs  administered  by  the 
Federal  government  under  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act,  we  will  not  count 
any  payments  you  receive  from  these 
programs  as  earnings  when  we 
determine  whether  you  are  engaging  in 
substantial  gainful  activity.  These 
payments  may  include  a  minimal 
stipend,  payments  for  supportive 
services  such  as  housing,  supplies  and 
equipment,  an  expense  allowance,  or 
reimbursement  of  out-of-pocket 
expenses.  We  will  also  disregard  the 
services  you  perform  as  a  volunteer  in 
applying  any  of  the  substantial  gainful 
activity  tests  discussed  in  paragraph 
(b)(6)  of  this  section.  This  exclusion 
from  the  substantial  gainful  activity 
provisions  will  apply  only  if  you  are  a 


volunteer  in  a  program  explicitly 
mentioned  in  the  Domestic  Volunteer 
Service  Act  of  1973  or  the  Small 
Business  Act.  Programs  explicitly 
mentioned  in  those  Acts  include 
Volunteers  in  Service  to  America, 
University  Year  for  ACTION.  Special 
Volunteer  Programs,  Retired  Senior 
Volunteer  Program,  Foster  Grandparent 
Program,  Service  Corps  of  Retired 
Executives,  and  Active  Corps  of 
Executives.  We  will  not  exclude  under 
this  paragraph  volunteer  work  you 
perform  in  other  programs  or  any 
nonvolunteer  work  you  may  perform, 
including  nonvolimteer  work  under  one 
of  the  specified  programs.  For  civilians 
in  certain  government-sponsored  job 
training  and  employment  programs,  we 
evaluate  the  work  activity  on  a  case-by- 
case  basis  under  the  substantial  gainful 
activity  earnings  test.  In  programs  such 
as  these,  subsidies  often  occur.  We  will 
subtract  the  value  of  any  subsidy  and 
use  the  remainder  to  determine  if  you 
have  done  substantial  gainful  activity. 
See  paragraphs  {a)(2)-(3)  of  this  section. 

19.  A  new  §  416.974a  is  added  to  read 
as  follows: 

§  416.974a     When  and  how  we  will  average 
your  earnings, 

(a)  To  determine  yoiu  initial 
eligibility  for  benefits,  we  will  average 
any  earnings  you  make  during  the 
month  you  file  for  benefits  and  any 
succeeding  months  to  determine  if  you 
are  doing  substantial  gainful  activity.  If 
yoiu  work  as  an  employee  or  as  a  self- 
employed  person  was  continuous 
without  significant  change  in  work 
patterns  or  earnings,  and  there  has  been 
no  change  in  the  substantial  gainful 
activity  earnings  levels,  your  earnings 
will  be  averaged  over  the  entire  period 
of  work  requiring  evaluation  to 
determine  if  you  have  done  substantial 
gainful  activity. 

(b)  If  you  work  over  a  period  of  time 
diuing  which  the  substantial  gainful 
activity  earnings  levels  change,  we  will 
average  your  earnings  separately  for 
each  period  in  which  a  different 
substantial  gainful  activity  earnings 
level  applies. 

(c)  If  there  is  a  significant  change  in 
yoiu-  work  pattern  or  earnings  during 
the  period  of  work  requiring  evaluation, 
we  will  average  your  earnings  over  each 
separate  period  of  work  to  determine  if 
any  of  your  work  efforts  were 
substantial  gainful  activity. 

20.  Section  416.975  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§  416.975     Evaluation  guides  if  you  are  self- 
employed. 

IdJ  If  you  are  a  self-employed  person. 
If  you  are  working  or  have  worked  as  a 
self-employed  person,  we  will  use  the 
provisions  in  paragraphs  (a)  through  (d) 
of  this  section  that  are  relevant  to  your 
work  activity.  We  will  use  these 
provisions  whenever  they  are 
appropriate  in  connection  with  your 
application  for  supplemental  seciuity 
income  benefits  (when  we  make  an 
initial  determination  on  your 
application  and  throughout  any  appeals 
you  may  request).  We  will  consider  your 
activities  and  their  value  to  your 
business  to  decide  whether  you  have 
engaged  in  substantial  gainful  activity  if 
you  are  self-employed.  We  will  not 
consider  your  income  alone  because  the 
amount  of  income  you  actually  receive 
may  depend  on  a  number  of  different 
factors,  such  as  capital  investment  and 
profit-sharing  agreements  We  will 
generally  consider  work  that  you  were 
forced  to  stop  or  reduce  to  below 
substantial  gainful  activity  after  6 
months  or  less  because  of  your 
impairment  as  an  unsuccessful  work 
attempt.  See  paragraph  (d)  of  this 
section.  We  will  evaluate  your  work 
activity  based  on  the  value  of  yom 
services  to  the  business  regardless  of 
whether  you  receive  an  immediate 
income  for  your  services.  We  determine 
whether  you  have  engaged  in 
substantial  gainful  activity  by  applying 
three  tests.  If  you  have  not  engaged  in 
substantial  gainful  activity  under  test 
one,  then  we  will  consider  tests  two  and 
three.  The  tests  are  as  follows: 

(1)  Test  One:  You  have  engaged  in 
substantial  gainful  activity  if  you  render 
services  that  are  significant  to  the 
operation  of  the  business  and  receive  a 
substantial  income  from  the  business. 
Paragraphs  (b)  and  (c)  of  this  section 
explain  what  we  mean  by  significant 
services  and  substantial  income  for 
purposes  of  this  test. 

(2)  Test  Two:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  in  terms  of  factors  such  as 
hours,  skills,  energy  output,  efficiency, 
duties,  and  responsibilities,  is 
comparable  to  that  of  unimpaired 
individuals  in  your  communitv  who  are 
in  the  same  or  similar  businesses  as 
their  means  of  livelihood. 

(3)  Test  Three:  You  have  engaged  in 
substantial  gainful  activitv  if  vour  work 
activity,  although  not  comparable  to  that 
of  unimpaired  individuals,  is  clearly 
worth  the  amount  shown  in 

§  416.974(b)(2)  when  considered  in 
terms  of  its  value  to  the  business,  or 
when  compared  to  the  salary  that  an 
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owner  would  pay  to  an  employee  to  do 
the  work  you  are  doing. 

***** 

(c)  What  we  mean  by  substantial 
income.  We  deduct  your  normal 
business  expenses  from  your  gross 
income  to  determine  net  income.  Once 
net  income  is  determined,  we  deduct 
the  reasonable  value  of  any  significant 
amount  of  unpaid  help  fiunished  by 
your  spouse,  children,  or  others. 
Miscellaneous  duties  that  ordinarily 
would  not  have  commercial  value 
would  not  be  considered  significant.  We 
deduct  impairment-related  work 
expenses  that  have  not  already  been 
deducted  in  determining  your  net 
income.  Impairment -related  work 
expenses  are  explained  in  §  416.976.  We 
deduct  unincurred  business  expenses 
paid  for  you  by  another  individual  or 
agency.  An  imincurred  business 
expense  occurs  when  a  sponsoring 
agency  or  another  person  incurs 
responsibility  for  the  payment  of  certain 
business  expenses,  e.g.,  rent,  utilities,  or 
purchases  and  repair  of  equipment,  or 
provides  you  with  equipment,  stock,  or 
other  material  for  the  operation  of  your 
business.  We  deduct  soil  bank  payments 
if  they  were  included  as  farm  income. 
That  part  of  your  income  remaining 
after  we  have  made  all  applicable 
deductions  represents  the  actual  value 
of  work  performed.  The  resulting 
amount  is  the  amount  we  use  to 
determine  if  you  have  done  substantial 
gainful  activity.  We  will  generally 
average  your  income  for  comparison 
with  the  earnings  guidelines  in 

§§  416.974(b)(2)  and  416.974(b)(3).  See 
§  416,974a  for  our  rules  on  averaging  of 
earnings.  We  will  consider  this  amoimt 
to  be  substantial  if — 

(1)  It  averages  more  than  the  amounts 
described  in  §  416.974(b)(2);  or 

(2)  It  averages  less  than  the  amounts 
described  in  §  416.974(b)(2)  but  it  is 
either  comparable  to  what  it  was  before 
you  became  seriously  impaired  if  we 
had  not  considered  your  earnings  or  is 
comparable  to  that  of  unimpaired  self- 
emploved  persons  in  vour  community 
who  are  in  the  same  or  a  similar 
business  as  their  means  of  livelihood. 

(d)  The  unsuccessful  work  attempt. — 
(1)  General  Ordinarily,  work  you  have 
done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if.  after 
working  for  a  period  of  6  months  or  less, 
vou  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  you  are  no  longer 
performing  substantial  gainful  activity 
and  vou  meet  the  conditions  described 
m  paragraphs  (d)(2),  (3),  (4),  and  (5)  of 
this  section, 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 


be  a  significant  break  in  the  continuity 
of  yom  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  You  must 
have  stopped  working  or  reduced  yoiu- 
work  and  earnings  below  substantial 
gainful  activity  because  of  your 
impairment  or  because  of  the  removal  of 
special  conditions  which  took  into 
account  your  impairment  and  permitted 
you  to  work.  Examples  of  such  special 
conditions  may  include  any  significant 
amount  of  unpaid  help  furnished  by 
yoiu  spouse,  children,  or  others,  or 
unincurred  business  expenses,  as 
described  in  paragraph  (c)  of  this 
section,  paid  for  you  by  another 
individual  or  agency.  We  will  consider 
your  prior  work  to  be  "discontinued" 
for  a  significant  period  if  you  were  out 
of  work  at  least  30  consecutive  days.  We 
will  also  consider  your  prior  work  to  be 
"discontinued"  if,  because  of  yoiu' 
impairment,  you  were  forced  to  change 
to  another  type  of  work. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if  it 
ended,  or  was  reduced  below 
substantial  gainful  activity,  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  which 
took  into  accoimt  your  impairment  and 
permitted  you  to  work. 

(4)  If  you  work  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  substantial 
gainful  activity,  writhin  6  months 
because  of  your  impairment  or  because 
of  the  removal  of  special  conditions 
which  took  into  account  your 
impairment  and  permitted  you  to  work 
and — 

(i)  You  were  frequently  unable  to 
work  because  of  your  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  You  worked  during  a  period  of 
temporary  remission  of  your 
impairment:  or 

(iv)  You  worked  under  special 
conditions  that  were  essential  to  your 
performance  and  these  conditions  were 
removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  level  for  more  than  6  months  to 
be  an  unsuccessful  work  attempt 
regardless  of  why  it  ended  or  was 
reduced  below  the  substantial  gainful 
activity  level. 

§416.976     [Amended] 

21.  Section  416.976  is  amended  by 
removing  paragraph  (f)(2)  and  by 
redesignating  paragraphs  (f)(3)  through 


(f)(6)  as  paragraphs  (f)(2)  through  (f}(5}, 
respectively. 

§416.991     [Amended] 

22.  Section  416.991  is  amended  by 
removing  the  parenthetical  sentence. 

§416.992     [Removed  and  reserved] 

23.  Section  416.992  is  removed  and 
reserved. 

§  41 6.992a    [Removed  and  reserved] 

24.  Section  416.992a  is  removed  and 
reserved. 

25.  Section  416.994  is  amended  as 
follows: 

a.  By  revising  the  section  heading, 

b.  Removing  paragraph  (b)(3)(v),  and 

c.  By  revising  paragraphs  (b)(5)  and 
(b)(6). 

The  revisions  to  §  416.994  read  as 
follows; 

§  416.994    How  we  will  decide  whether  your 
disability  continues  or  ends,  disabled 
adults 

***** 

(b)*  *  * 

(5)  Evaluation  steps.  To  assiue  that 
disability  reviews  are  carried  out  in  a 
imiform  manner,  that  a  decision  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decisions  to 
stop  disability  benefits  are  made 
objectively,  neutrally,  and  are  fully 
dociimented,  we  will  follow  specific 
steps  in  reviewing  the  question  of 
whether  your  disability  continues.  Our 
review  may  cease  and  benefits  may  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  unable  to  engage  in 
substantial  gainful  activity.  The  steps 
are: 

(i)  Step  1 .  Do  you  have  an  impairment 
or  combination  of  impairments  which 
meets  or  equals  the  severity  of  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter?  If 
you  do,  your  disability  will  be  foimd  to 
continue. 

(ii)  Step  2.  If  you  do  not,  has  there 
been  medical  improvement  as  defined 
in  paragraph  (b)(l)(i)  of  this  section?  If 
there  has  been  medical  improvement  as 
showm  by  a  decrease  in  medical 
severity,  see  step  3  in  paragraph 
(b)(5)(iii)  of  this  section.  If  there  has 
been  no  decrease  in  medical  severity, 
there  has  been  no  medical 
improvement.  (See  step  4  in  paragraph 
(b)(5)(iv)  of  this  section.) 

(iii)  Step  3.  If  there  has  been  medical 
improvement,  we  must  determine 
whether  it  is  related  to  your  ability  to  do 
work  in  accordance  with  paragraphs 
(b)(l)(i)  through  (b)(l)(iv)  of  this  section; 
i.e.,  whether  or  not  there  has  been  an 
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increase  in  the  residual  functional 
capacity  based  on  the  impairment(s) 
that  was  present  at  the  time  of  the  most 
recent  favorable  medical  determination. 
If  medical  improvement  is  not  related  to 
your  ability  to  do  work,  see  step  4  in 
paragraph  fb)(5)(iv)  of  this  section.  If 
medical  improvement  is  related  to  your 
ability  to  do  work,  see  step  5  in 
paragraph  (b){5)(v)  of  this  section. 

(iv)  Step  4.  If  we  found  at  step  2  in 
paragraph  (b)(5){ii)  of  this  section  that 
there  has  been  no  medical  improvement 
or  if  we  found  at  step  3  in  paragraph 
(h)(5){iii)  of  this  section  that  the  medical 
improvement  is  not  related  to  your 
ability  to  work,  we  consider  whether 
any  of  the  exceptions  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  apply.  If 
none  of  them  apply,  your  disability  will 
be  found  to  continue.  If  one  of  the  first 
group  of  exceptions  to  medical 
improvement  applies,  see  step  5  in 
paragraph  (b)(5)(v)  of  this  section.  If  an 
exception  from  the  second  group  of 
exceptions  to  medical  improvement 
applies,  yoiu  disability  will  be  found  to 
have  ended.  The  second  group  of 
exceptions  to  medical  improvement 
may  be  considered  at  any  point  in  this 
process. 

(v)  Step  5.  If  medical  improvement  is 
shown  to  be  related  to  your  ability  to  do 
work  or  if  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  we  will  determine  whether  all 
your  ciurent  impairments  in 
combination  are  severe  (see  §416.921). 
This  determination  will  consider  all 
yoiu:  ciurent  impairments  and  the 
impact  of  the  combination  of  these 
impairments  on  your  ability  to  function. 
If  the  residual  functional  capacity 
assessment  in  step  3  in  paragraph 
(b)(5)(iii)  of  this  section  shows 
significant  limitation  of  your  ability  to 
do  basic  work  activities,  see  step  6  in 
paragraph  (b)(5)(vi)  of  this  section. 
When  the  evidence  shows  that  all  yovu 
current  impairments  in  combination  do 
not  significcmtly  limit  your  physical  or 
mental  abilities  to  do  basic  work 
activities,  these  impairments  will  not  be 
considered  severe  in  natiu«.  If  so,  you 


will  no  longer  be  considered  to  be 
disabled. 

(vi)  Step  6.  If  your  impairment(s)  is 
severe,  we  will  assess  your  current 
ability  to  engage  in  substantial  gainful 
activity  in  accordance  with  §  416.961. 
That  is,  we  will  assess  your  residual 
functional  capacity  based  on  all  your 
current  impairments  and  consider 
whether  you  can  still  do  work  you  have 
done  in  the  past.  If  you  can  do  such 
work,  disability  will  be  found  to  have 
ended. 

(vii)  Step  7.  If  you  are  not  able  to  do 
work  you  have  done  in  the  past,  we  will 
consider  one  final  step.  Given  the 
residual  functional  capacity  assessment 
and  considering  your  age,  education, 
and  past  work  experience,  can  you  do 
other  work?  If  you  can,  disability  will  be 
found  to  have  ended.  If  you  cannot, 
disability  will  be  foimd  to  continue. 

(6)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  find  that  your 
disability  ended  in  the  earliest  of  the 
following  months. 

(i)  The  month  the  evidence  shows  that 
you  are  no  longer  disabled  luider  the 
rules  set  out  in  this  section,  and  you 
were  disabled  only  for  a  specified 
period  of  time  in  the  past; 

(ii)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  but  not 
earlier  than  the  month  in  which  we  mail 
you  a  notice  saying  that  the  information 
we  have  shows  that  you  are  not 
disabled; 

(iii)  The  month  in  which  you  retiun 
to  full-time  work,  with  no  significant 
medical  restrictions  and  acknowledge 
that  medical  improvement  has  occiured, 
and  we  expected  your  impairment(s)  to 
improve  (see  §416.991); 

(iv)  The  first  month  in  which  you  fail 
without  good  cause  to  follow  prescribed 
treatment,  when  the  rule  set  out  in 
paragraph  (b)(4)(iv)  of  this  section 
applies; 

(v)  The  first  month  you  were  told  by 
yoiu"  physician  that  you  could  return  to 
work,  provided  there  is  no  substantial 


conflict  between  your  physician's  and 
your  statements  regarding  your 
awareness  of  your  capacity  for  work  and 
the  earlier  date  is  supported  by 
substantial  evidence;  or 

(vi)  The  first  month  in  which  you 
failed  without  good  cause  to  do  what  we 
asked,  when  the  rule  set  out  in 
paragraph  (b)(4)(ii)  of  this  section 
applies. 


Subpart  M — [Amended] 

26.  The  authority  citation  for  subpart 
M  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5).  1611-1615, 
1619  and  1631  of  the  Social  Security  Act  (42 
U.S.C.  902(a)(5),  1382-1382d,  1382h,  and 
1383). 

27.  Section  416:1331  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§416.1331     Termination  of  your  disability 
or  blindness  payments 

(a)  (re/iera/  The  last  month  for  which 
we  I  an  pay  you  benefits  based  on 
disability  is  the  second  month  after  the 
first  month  in  which  vou  are 
determined  to  no  longer  have  a 
disabhng  impairment  (described  in 
§416.911).  (See  §416.1338  for  an 
exception  to  this  rule  if  you  are 
participating  in  an  appropriate 
vocational  rehabilitation  program,  and 
§416.261  for  an  explanation  of  special 
benefits  for  which  vou  may  be  eligible.) 
The  last  month  for  which  we  can  pay 
you  benefits  based  on  blindness  is  the 
second  month  after  the  month  in  which 
your  blindness  ends  (see  §  416.986  for 
when  blindness  ends).  You  must  meet 
the  income,  resources,  and  other 
eligibility  requirements  to  receive  any  of 
the  benefits  described  in  this  paragraph. 
We  will  also  stop  payment  of  your 
benefits  if  you  have  not  cooperated  with 
us  in  getting  information  about  your 
disability  or  blindness. 
***** 

(FR  Doc.  00-17138  Filed  7-10-00;  8:45  am] 
BILUNG  CODE  4191-02-U 
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SOCIAL  SECURITY  ADMINISTRATION 

Rescission  of  Social  Security 
Acquiescence  Ruling  93-2(2):  Conley 
V.  Bo  wen 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  rescission  of  Social 
Security  Acquiescence  Ruling  93-2(2) — 
Conlevv.  Bowen,  859  F.2d  261  (2d  Cir. 
1988)' 

SUMMARY:  In  accordance  with  20  CFR 
404  985(e)  and  402.35(b)(2),  the 
( AJinmissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  93-2(2). 
EFFECTIVE  DATE:  .August  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Sargent.  Litigation  Staff.  Social  Security 
.\dministratKin.  b401  Security 
Boulevard.  Baltimore,  MD  21235-6401, 
(410)965-1695 

SUPPLEMENTARY  INFORMATION:  A  Social 
Security  Acquiescence  Ruling  explains 
how  we  will  apply  a  holding  in  a 
decision  of  a  United  States  Court  of 
Appeals  that  we  determine  conflicts 
witli  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(4), 
a  Social  Security  Acquiescence  Ruling 
may  be  rescinded  as  obsolete  if  we 
subsequently  clarify,  modify  or  revoke 
the  regulation  or  ruling  that  was  the 
subject  of  the  circuit  court  holding  for 
which  the  Acquiescence  Ruling  was 
issued. 

On  May  17,  1993,  we  pubHshed 
Acquiescence  Ruling  93-2(2)  to  reflect 
the  holding  in  Conley  v.  Bowen,  859 
F.2d  261  (2d  Cir.  1988),  that  20  CFR 
404.1592a  does  not  apply  to  work 
activity  performed  by  a  disabled 
individual  after  a  reentitlement  period 
when  determining  whether  that 
individual  has  engaged  in  substantial 
gainful  activity.  The  court  held  that  SSA 
must  evaluate  such  work  activity  under 
20  CFR  404.1571  through  404.1576,  and 
consider  an  average  of  work  and 
earnings  performed  over  a  period  of 
months  rather  than  work  and  earnings 
performed  in  a  single  month. 

Concurrent  with  the  rescission  of  this 
Ruling,  we  are  publishing  our  final  rules 
amending  section  404.1592a  of  Social 
Security  Regulations  No.  4  (20  CFR 
404.1592a)  These  amendments  will 
clarif\-  that  earnings  averaging  does 
applv  to  work  and  earnings  performed 
during  and  after  a  reentitlement  period 
when  determining  whether  an 
individual's  disability  has  ceased 
because  of  the  performance  of 
substanticd  gainful  activity.  However, 


we  have  also  clarified  this  regulation  to 
explain  that,  after  an  individual's 
disability  has  already  been  determined 
to  have  ceased,  earnings  averaging  does 
not  apply  when  determining  whether  an 
individual  has  engaged  in  substantial 
gainful  activity  for  any  month  during  or 
after  a  reentitlement  period  because  of 
the  performance  of  substantial  gainful 
activity  for  purposes  of  determining 
whether  benefits  shall  be  paid  for  that 
month. 

Because  the  changes  in  the 
regulations  address  the  Conley  court's 
concerns  and  explain  specifically  when 
the  rules  for  averaging  work  and 
earnings  over  a  period  of  months  apply, 
we  are  rescinding  Acquiescence  Ruling 
93-2(2).  The  final  rules  and  this 
rescission  restore  uniformity  to  our 
nationwide  system  of  rules  in 
accordance  with  our  commitment  to  the 
goal  of  administering  our  programs 
through  uniform  national  standards  as 
discussed  in  the  preamble  to  the  1998 
acquiescence  regulations,  63  FR  24927 
(May  6,  1998). 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance;  96.005 
Special  Benefits  for  Disabled  Coal  Miners) 

Dated:  March  17,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 
[FR  Doc.  00-17139  Filed  7-10-00;  8:45  am] 
BtlXINQ  CODE  4191-02-U 


SOCIAL  SECURITY  ADMINISTRATION 

Rescission  of  Social  Security 
Acquiescence  Ruling  87-4(8),  iamarino 
V.  Heckler 

AGENCY;  Social  Security  Administration. 
ACTION:  Notice  of  rescission  of  Social 
Security  Acquiescence  Ruling  87-4(8) — 
Iamarino  v.  Heckler,  795  F.2d  59  (8th 
Cir.  1986). 

SUMMARY:  In  accordance  with  20  CFR 

404.985(e),  416.1485(e)  and 

402.35(b)(2),  the  Commissioner  of  Social 

Security  gives  notice  of  the  rescission  of 

Social  Security  Acquiescence  Ruling 

87-4(8). 

EFFECTIVE  DATE:  August  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 

Sargent,  Litigation  Staff,  Social  Security 

Administration.  6401  Security 

Boulevard.  Baltimore,  MD  21235-6401, 

(410) 965-1695 

SUPPLEMENTARY  INFORMATION:  A  Social 

Security  Acquiescence  Ruling  explains 

how  we  will  apply  a  holding  in  a 

decision  of  a  United  States  Court  of 


Appeals  that  we  determine  conflicts 
vdth  oiu'  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(4) 
and  416.1485(e)(4),  a  Social  Security 
Acquiescence  Ruling  may  be  rescinded 
as  obsolete  if  we  subsequently  clarify, 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subject  of  the  circuit 
court  holding  for  which  the 
Acqviiescence  Ruling  was  issued. 

On  August  31,  1987,  we  issued 
Acquiescence  Ruling  87-4(8)  to  reflect 
the  holding  in  Iamarino  v.  Heckler,  795 
F.2d  59  (8th  Cir.  1986),  that  20  CFR 
404.1574  and  416.974  provide  a 
"middle  ground,"  where  no  positive  or 
negative  presumption  of  substantial 
gainful  activity  applies,  for  evaluating 
sheltered  workshop  earnings  at  the  first 
step  of  the  sequential  evaluation  process 
for  determining  disability.  The  court 
noted  that  because  SSA's  regulations  for 
evaluating  earnings  from  competitive 
employment  (i.e.,  nonsheltered 
workshop  earnings)  provided  a  "middle 
ground"  where  no  presumption  applies, 
between  the  upper  and  lower  earnings 
limits  specified  in  the  regulations,  the 
same  regulations  must  also  provide  a 
"middle  ground"  where  no  presumption 
applies  for  sheltered  workshop  earnings. 
Accordingly,  the  court  found  that 
sheltered  workshop  earnings  that 
exceed  the  upper  substantial  gainful 
activity  threshold  amoimt  in  these 
regulations  fall  in  a  "middle  ground" 
where  no  presumption  applies  that  an 
individual  is  engaging  in  substantial 
gainful  activity. 

Concurrent  with  the  rescission  of  this 
Ruling,  we  are  publishing  our  final  rules 
amending  sections  404.1574  and 
416.974  of  Social  Security  Regulations 
Nos.  4  and  16  (20  CFR  404.1574  and 
416.974)  to  clarify  that  the  "middle 
ground"  where  no  positive  or  negative 
presumption  of  substantial  gainful 
activity  applies  because  it  lies  below  the 
upper  threshold  amount  for  substantial 
gainful  activity  in  paragraphs 
404.1574(b)(2)  and  416.974(b)(2),  and 
above  the  lower  threshold  amoimt  in 
paragraphs  404.1574(b)(3)  and 
416.974(b)(2),  relates  only  to  earnings 
fi-om  competitive  employment.  We  also 
have  clarified  these  regulations  to 
provide  that  sheltered  workshop 
earnings  that  do  not  exceed  the  upper 
threshold  amoimt  listed  in  paragraphs 
404.1574(b)(2)  and  416.974(b)(2),  are 
presumed  not  to  be  substantial  gainful    ■ 
activity  even  when  the  earnings  fall 
within  the  "middle  ground"  range  for 
individuals  engaged  in  competitive 
employment. 
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Because  the  changes  in  the 
regulations  address  the  lamarino  court's 
concerns,  and  explain  that  sheltered 
workshop  earnings  that  fall  between  the 
upper  and  lower  earnings  limits 
specified  in  the  regulations  (in  the 
"middle  ground"  range)  for  individuals 
engaged  in  competitive  employment  are 
presmned  not  to  be  substantial  gainful 
activity,  we  are  rescinding 
Acquiescence  Ruling  87-4(8).  The  final 


rules  and  this  rescission  restore 
uniformity  to  our  nationwide  system  of 
rules  in  accordance  with  our 
commitment  to  the  goal  of 
administering  our  programs  through 
national  standards  as  discussed  in  the 
preamble  to  the  1998  acquiescence 
regulations,  63  FR  24927  (May  6,  1998). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 


Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance;  96.005 
Special  Benefits  for  Disabled  Coal  Miners; 
96.006  Supplemental  Security  Income) 

Datfid:  March  17,  2000. 
K-nn.thS.  Apfel, 
Commissioner  of  Social  Security. 
[FR  Doc.  00-17140  Filed  7-10-00;  8:45  am] 
BILUNG  COOE  4191-02-U 


i  ucbday, 
July  1 1    2000 


Part  III 

Department  of 
Transportation 

Federal  Aviation    \dniini«»tration 

14  (  FK   Farts   21    and    ^(> 

.\<>i>e  V  ertifKation   MandarcK   fo'-  «Jul>snnic 

Jei  Airplanes  and   sub»»<inH     I  r.in'».jx vrt 

(  ategorv    I^iryit     \irplane*«     ProfM-Htd    Rule 


42796 


Federal  Register/ Vol.  65,  No.  133 /Tuesday.  July  11,  2000 /Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  2i  and  36 

[Docket  No.  FAA-2000-7587;  Notice  No.  00- 

08] 

RIN  212O-AH03 

Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  The  FAA  is  proposing 
changes  to  the  noise  certification 
standards  for  subsonic  jet  airplanes  cind 
subsonic  transport  category  large 
airplanes.  These  proposed  changes  are 
based  on  the  joint  effort  of  the  Federal 
Aviation  Adiiunistration  (FAA),  the 
European  Joint  Aviation  Authorities 
(JAA),  and  Aviation  Rulemaking 
Advisory  Committee  (ARAC),  to 
harmonize  the  U.S.  noise  certification 
regulations  and  the  European  Joint 
Aviation  Requirements  (JAR)  for 
subsonic  jet  airplanes  and  subsonic 
transport  category  large  airplanes.  These 
proposed  changes  would  provide  nearly 
uniform  noise  certification  standards  for 
airplanes  certificated  in  the  United 
States  and  in  the  JAA  coimtries.  The 
harmonization  of  the  noise  certification 
standards  would  simplify  airworthiness 
approvals  for  import  and  export 
purposes. 

DATES:  Comments  must  be  received  on 
or  before  October  10,  2000. 

ADDRESSES:  .address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401.  400  Seventh  Street,  SW., 
Washington,  DC  2059O-OO01.  You  must 
identify  the  docket  number  FAA-2000- 
7587  at  the  beginning  of  your 
comments,  and  you  shoidd  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments  and 
you  may  review  pubhc  dockets  through 
the  Internet  at  http://dms.dot.gov.  You 
may  review  the  public  docket 
containing  comments  to  these  proposed 
regulations  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Skalecky,  AEE-100,  Office  of 
Environment  and  Energy  (AEE),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3699;  facsimile  (202)  267-5594;  or 
email  at  james.skaleckv@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data, 
views,  or  arguments.  Comments  on  the 
possible  environmental,  economic,  and 
federalism  or  energy  related  impact  of 
the  adoption  of  this  proposal  are 
welcomed. 

Comments  should  carry  the  regulatory 
docket  or  notice  niunber  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  and  a  report 
simMnarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receiving  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  the  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  proposal  may  be  changed  in 
light  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
comments  if  commenters  include  a  self- 
addressed,  stamped  postcard  with  the 
comments.  The  postcards  should  be 
marked  "Comments  to  Docket  No.  FAA- 
2000-7587."  When  the  comments  are 
received  by  the  FAA,  the  postcards  will 
be  dated,  time  stamped,  and  returned  to 
the  commenters. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
dociunent  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 


identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

Current  Regulations 

Under  49  U.S.C.  44715,  the 
Administrator  of  the  Federal  Aviation 
Administration  is  directed  to  prescribe 
"standards  to  measure  aircraft  noise  and 
sonic  boom;  .   .   .  and  regulations  to 
control  and  abate  aircraft  noise  and 
sonic  boom."  Part  36  of  Title  14  of  the 
Code  of  Federal  Regulations  (part  36) 
contains  the  FAA's  noise  standards  and 
regulations  that  apply  to  the  issuance  of 
type  certificates  for  all  types  of  aircraft. 
Subparts  A,  B  and  C  and  appendices  A, 
B  and  C  of  part  36  contain  the 
requirements  and  standards  that  apply 
to  subsonic  jet  airplanes  and  subsonic 
transport  category'  large  airplanes. 
Appendices  A,  B  and  C  of  part  36 
specify  the  test  conditions,  procedures, 
and  noise  levels  necessary  to 
demonstrate  compliance. 

Government  and  Industry  Cooperation 

In  June  1990  at  a  meeting  of  the  Joint 
Aviation  Authorities  (JAA)  Council, 
which  consists  of  JAA  members  from 
European  countries  and  the  FAA,  the 
FAA  Administrator  committed  the  FAA 
to  support  the  harmonization  of  the  U.S. 
regulations  with  the  Joint  Aviation 
Regulations  (JAR).  The  Joint  Aviation 
Regulations  are  being  developed  for  use 
by  the  European  authorities  diat  are 
member  countries  of  the  JAA. 

In  Januarv'  1991.  the  FAA  established 
the  Aviation  Rulemaking  Advisor\' 
Committee  to  serve  as  a  forum  for  the 
FAA  to  obtain  input  from  outside  the 
government  on  major  regulatory  issues 
facing  the  agency.  The  FAA  has  tasked 
ARAC  with  noise  certification  issues. 
These  issues  involve  the  harmonization 
of  part  36  with  lAR  36.  the 
harmonization  of  associated  guidance 
material  including  equivalent 
procedures,  and  interpretations  of  the 
regulations.  On  October  17.  1995,  the 
ARAC  established  the  FAR'I.-\R 
Harmonization  Working  Group  for 
Subsonic  Transport  Category  Large 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes  (60  PR  53824).  The 
working  group  task  included  reviewing 
the  applicable  provisions  of  subparts  A, 
B,  and  C,  and  appendices  A,  B,  and  C 
of  part  36,  and  harmonizing  them  with 
the  corresponding  applicable  provisions 
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of  JAR  36.  The  working  group  was  asked 
to  consider  the  current  international 
standards  and  recommended  practices, 
as  issued  under  International  Civil 
Aviation  Organization  (ICAO),  Annex 
16.  Volume  1.  and  its  associated 
Technical  Manual,  as  the  basis  for 
development  of  these  harmonization 
proposals.  A  recommendation  for 
amendmg  part  36  was  forwarded  to  the 
.^R.^C.  After  due  consideration 
including  a  meeting  open  to  the  public 
on  May  18.  2000.  this  recommendation 
agreed  to  by  ARAC  was  forwarded,  in 
the  form  of  a  draft  NPRM,  to  the  FAA 
for  consideration. 

Synopsis  of  the  Proposal 

Part  36  contains  noise  standards  for 
aircraft  type  and  airworthiness 
certification  Subparts  A,  B.  and  C,  and 
the  related  appendices  A.  B,  and  C,  of 
part  36  prescribe  noise  levels  and  test 
procedures  for  subsonic  jet  airplanes 
and  subsonic  transport  categor\'  large 
airplanes,  including  rules  governing  the 
issuance  of  original,  amended,  or 
supplemental  type  certificates. 

This  notice  of  proposed  rulemaking 
includes  changes  to  part  36  in  three 
major  categories.  First,  there  are 
substantive  changes  to  technical 
material,  such  as  proposing  a  revised 
method  for  demonstrating  the  lateral 
noise  certification  le\el  for  propeller- 
driven  large  airplanes  These  changes 
are  discussed  individually  in  this 
preamble.  Second,  there  are  many 
proposed  changes  to  regulatory  text  that 
would  serve  to  minimize  the  language 
differences  between  part  36  and  JAR  36. 
while  having  no  substantive  effect  on 
the  regulatory  standards  of  part  36. 
These  text  changes  are  not  specifically 
discussed  in  this  preamble  Third,  there 
are  numerous  proposed  changes  to  the 
section  designations  of  current 
Appendices  A.  B.  and  C  of  part  36  that 
would  more  closely  align  part  36  and 
].\R  36  formats.  Changes  in  this  category 
would  have  no  substantive  effect  on  the 
regulatory  standards  of  part  36.  The 
changes  in  part  36  appendices 
designation  are  shown  in  a  tabular 
format  that  identifies  current  part  36 
appendices  sections  and  the 
corresponding  section  of  the  proposed 
revision.  This  redesignation  table 
appears  at  the  end  of  the  section-by- 
section  discussion. 

Section-by-Section  Discussion 

The  following  is  a  sectiun-bv-section 
discussion  of  the  proposed  amendments 
that  will  cover  the  substantive  changes 
being  proposed  for  the  regulator*' 
standards  of  part  36  and  its  appendices. 
Sections  that  are  proposed  for 
redesignation,  but  not  substantively 


changed,  will  not  be  discussed,  but  will 
appear  only  in  the  redesignation  table 
that  follows  the  section-by-section 
discussion.  Throughout  the  proposed 
amendment,  the  term  "jet"  has  been 
used  when  referring  to  turbojet  and 
turbofan  engines.  This  would  change 
the  terminology  in  current  part  36, 
which  uses  the  term  "turbojet"  when 
referring  to  both  turbojet  and  turbofan 
engines.  This  change  would  result  in  the 
same  terminology  usage  by  both  part  36 
and  JAR  36,  when  referring  to  turbojet 
and  turbofan  engines. 

Section  36. 1 

The  FAA  is  proposing  to  remove 
§  36.1(d)(3).  This  section  should  have 
been  removed  by  Amendment  36-10  (43 
FR  28406,  June  29, 1978),  which 
redesignated  §  36.1(d)(3)  as 
§36.l(d)(l)(iii). 

In  §  36.1(f)(1),  the  terms  "takeoff'  and 
"sideline  '  are  proposed  to  be  replaced 
with  the  terms  "flyover"  and  "lateral", 
respectively.  This  change  would 
harmonize  the  terminology  based  on  the 
international  standard. 

Section  36.2 

Section  36.2.  "Special  retroactive 
requirements"  would  be  removed. 
Section  36.2  requires  that  the  noise 
certification  applicant  show  compliance 
to  the  part  36  amendment  that  is  in 
effect  on  the  date  of  certification.  This 
requirement  was  included  in  part  36 
when  the  FAA  did  not  have  the 
authority  to  prevent  the  issuance  of  a 
type  certificate  for  an  aircraft  for  which 
available  and  reasonable  noise 
reduction  design  practices  had  not  been 
incorporated.  The  FAA  subsequently 
received  this  authority  under  the  Noise 
Control  Act  of  1972;  the  retroactive 
requirement  contained  in  §  36.2  is  no 
longer  necessary.  This  change  would 
harmonize  the  applicability  designation 
of  part  36  with  that  contained  in  §  1.7 
of  ICAO  annex  16.  Chapter  1.  In 
conjunction  with  the  proposed  removal 
of  the  special  retroactive  requirements 
of  part  36  §  36.2,  this  notice  proposes 
changes  to  §§  21.17  and  21.101(a)  of  part 
21  of  this  chapter  to  remove  references 
to  part  36  that  are  contained  in  these 
sections  of  part  21. 

Section  36.6 

The  FAA  proposes  to  add  five 
specifications  to  the  incorporated  matter 
under  §  36.6.  These  specifications  are 
referred  to  under  proposed  section 
A36.3,  which  would  update 
requirements  for  measurement  and 
analysis  systems  to  address  the  latest 
standards  and  equipment  technology. 
Updated  addresses  for  the  International 
Electrotechnical  Commission,  American 


National  Standards  Institute,  and  FAA 
Regional  Headquarters  are  also  included 
in  proposed  §  36.6. 

Sections  36.101  and  36.103 

Two  sections,  36.101,  Noise 
measurement,  and  36.103,  Noise 
evaluation,  would  be  replaced  with  a 
new  §  36.101,  Noise  measurement  and 
evaluation.  The  proposed  §  36.101 
reflects  the  proposal  to  combine  the 
material  contained  in  current  Appendix 
A  and  Appendix  B  into  proposed 
Appendix  A.  This  proposed  change 
would  more  closely  align  part  36  and 
JAR  36  formats  without  any  substantive 
effect.  Also  for  the  purpose  of  aligning 
the  formats  of  part  36  and  JAR  36,  the 
FAA  proposes  to  redesignate  §  36.201  as 
§  36.103.  Current  subpart  C  would  be 
reserved. 

Appendix  A — Aircraft  Noise 
Measurement  and  Evaluation  Under 
§36.101 

The  proposed  Appendix  A  to  part  36, 
Aircraft  Noise  Measurement  and 
Evaluation  under  §  36.101,  would 
replace  current  Appendix  A,  Aircraft 
Noise  Measurement  under  §  36.101,  and   * 
Appendix  B,  Aircraft  Noise  Evaluation 
under  §  36.103.  The  harmonization 
objective  is  to  develop  seamless  part  36 
and  JAR  36  regulations  that  reflect  ICAO 
Annex  16  to  the  extent  possible.  The 
text  of  JAR  36,  Appendix  A,  is 
essentially  a  copy  of  Annex  16, 
Appendix  2.  The  proposed  Appendix  A 
to  part  36  was  developed  with  the  intent 
of  maintaining  a  section  format 
consistent  with  JAR  36,  Appendix  A 
and  ICAO  Annex  16,  Appendix  2. 

Appendix  A36. 1    Introduction 

A  new  section  A36.1.2  would  be 
added  to  state  that  the  noise 
certification  instructions  and 
procedures  given  are  intended  to  ensure 
uniform  results  and  to  permit 
comparison  between  tests  of  various 
types  of  aircraft  conducted  in  various 
geographical  locations. 

Appendix  A36.2    Noise  Certification 
Test  and  Measurement  Conditions 

Proposed  section  A36.2  would  replace 
current  section  A36.1.  This  proposed 
section  describes  the  conditions  under 
which  noise  certification  testing  would 
be  conducted  and  the  measurement 
procedures  that  would  be  required. 

Under  the  proposal,  current  section 
A36.5(e)(4),  that  addresses  the  use  of 
equivalent  procedures,  would  be 
deleted.  The  key  requirement  of  the 
section,  that  equivalent  procedures  must 
be  FAA-approved,  is  already  addressed 
in  the  regulatory  text  of  §36.101. 
Additional  information  on  the  use  of 
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equivalent  procedures  would  be 
provided  in  Uie  note  contained  in 
section  A36.2.1.1.  Therefore,  section 
A36. 5(e)(4)  would  be  deleted  since  its 
content  would  be  addressed  in  §  36.101. 

A  note  in  section  A36.2.1.1  would 
reference  the  guidance  material  on  the 
use  of  equivalent  procedures  contained 
in  Advisory  Circular  36— 4C,  "Noise 
Standards:  Aircraft  Type  and 
Airworthiness  Certification".  Current 
AC36-4B.  "Noise  Certification 
Handbook",  contains  guidance  material 
on  the  use  of  equivalent  procedures. 
AC36-4B  will  be  revised  and 
significantly  changed  in  format  and 
content,  and  will  be  designated  AC36- 
4C,  "Noise  Standards:  Aircraft  Type  and 
Airworthiness  Certification."  The  FAA 
intends  to  issue  the  new  AC36— 4C 
concurrently  with  the  final  rule  that 
results  from  this  notice.  The  AC36— 4C  is 
referred  to  as  "the  current  Advisory 
Circular  for  this  part"  throughout  the 
proposed  regulatory  text  in  order  to 
avoid  the  need  for  formal  rulemaking 
any  time  the  Advisory  Circular  is 
revised.  Throughout  this  preamble, 
however,  the  Advisory  Circular  is 
referred  to  as  Advisory  Circular  36-4C. 

Most  of  proposed  section  A36.2  is 
moved  from  sections  A36.1,  A36.5  and 
A36.9.  Under  the  proposal,  the  material 
in  ciurent  section  A36. 1(c)(1)  would  be 
moved  to  proposed  section  A36.2.2.2(a) 
and  revised  to  remove  the  word  "rain", 
since  rain  is  included  in  the  term 
"precipitation."  The  material  in  section 
A36. 1(c)(2)  would  be  moved  to 
proposed  section  A36.2.2.2{b)  and  the 
minimum  test  temperatiue  limit 
decreased  from  36  "F  (2.2  °C)  to  14  "F 
(-10  "C).  The  current  36  °F  (2.2  °C) 
temperature  limit  is  considered 
unnecessarily  restrictive,  given  that  no 
higher  levels  of  atmospheric  absorption, 
compared  with  those  existing  in  the 
current  test  window,  could  be 
encountered  by  lowering  the  test  day 
temperatiue.  Under  this  revised 
minimum  test  temperature  limit,  testing 
would  still  be  required  to  be  conducted 
in  conformance  with  the  operational 
temperature  limit  for  the  noise 
measuring  equipment  being  used. 

Proposed  section  A36.2.2.2(c).  does 
not  contain  the  current  section 
A36. 1(c)(3)  provision  that  permits 
expanded  atmospheric  attenuation  rates 
when  the  dew  point  and  dry  bulb 
temperatures  used  for  obtaining  relative 
humidity  are  measured  with  a  device 
which  is  accurate  to  within  ±0.5  °C. 
This  allowance  for  expanded 
atmospheric  attenuation  rates  is  already 
permitted  as  an  equivalent  procedure  by 
AC36-4B.  and  will  continue  to  be 
permitted  as  an  equivalent  procediue  in 
the  revision  to  AC36-4B  (i.e.,  AC36- 


4C).  The  result  would  be  no  change  in 
the  allowance  of  expanded  atmospheric 
attenuation  rates.  This  change  is 
proposed  to  meet  the  harmonization 
objective  to  more  closely  align  part  36 
and  JAR  36  formats. 

The  requirement  to  obtain 
meteorological  measurements  within 
"25  minutes"  of  each  noise  test 
measurement  as  required  in  current 
section  A36.9(b)(3)  would  be  changed  to 
"30  minutes"  in  proposed  section 
A36.2.2.2(g).  Thirty  minutes  is  the 
established  international  standard  in 
ICAO  Annex  16.  The  FAA  was  unable 
to  find  a  technical  reason  why  the 
meteorological  measurement  time  was 
originally  set  at  25  minutes.  Based  on 
technical  and  application 
considerations,  an  increment  of  5 
minutes  does  not  constitute  a 
substantive  difference.  No  known 
technical  criteria  exist  with  which  to 
assess  this  minimal  time  increment. 
This  change  is  being  proposed  to 
achieve  hcumonization  by  adopting  a 
single  international  standard. 

Current  section  A36. 9(d)(3)  would  be 
revised  and  moved  to  section  A36.2.2.3. 
This  amendment  would  change  the 
method  used  to  establish  layer  depth  to 
a  single  international  standard.  Part  36 
does  not  provide  specific  criteria  for 
determining  layer  depth,  except  to 
require  that  it  be  no  greater  than  100  ft. 
The  proposed  criteria  for  determining 
layer  depth  is  the  same  as  that  used  to 
specify  the  onset  of  required  layering, 
i.e.  under  weather  conditions  where  the 
atmospheric  attenuation  rate  changes  by 
more  than +/- 1.6  dB/1000  ft  (+/- 0.5  " 
dB/lOOm)  over  the  sound  propagation 
distance.  Under  this  proposal,  the 
minimum  layer  depth  would  be 
established  as  100  feet  (30  meters). 
Thus,  the  layer  depth  would  be  100  feet 
(30  meters)  in  cases  where  the 
atmospheric  rate  change  criteria  would 
limit  the  layer  depth  to  less  than  100 
feet  (30  meters). 

Section  A36.3    Measurement  of  Aircraft 
Noise  Received  on  the  Ground 

The  proposed  changes  to  this  section 
are  intended  to  update  the  requirements 
for  measurement  and  analysis  systems 
to  address  the  latest  standards  and 
equipment  technology.  The  changes 
were  drafted  by  an  international  task 
group,  that  has  years  of  knowledge  and 
experience  in  the  noise  certification  of 
airplanes,  and  was  assembled  to  update 
the  ICAO  Annex  16  requirements  for 
measurement  and  analysis  systems.  The 
proposed  changes  in  section  A36.3 
incorporates  the  international  task 
group's  recommendations,  which  were 
agreed  to  by  Working  Group  1  of  the 
ICAO  Committee  on  Aviation 


Environmental  Protection  (ICAO/CAEP). 
Further,  the  proposed  changes  are 
intended  to  harmonize  with  the 
international  standard,  Aimex  16.  The 
primary  purpose  of  this  work  was  to 
address  considerations  related  to  the  use 
of  digital  equipment.  Many  of  these 
considerations  are  addressed  in  the 
International  Electro-Technical 
Commission  (lEC)  Standard  61265  and 
lEC  Standard  61260.  Accordingly,  much 
of  the  pertinent  text  from  these 
standards  has  been  included  in  the 
requirements  developed  by  the 
international  task  group.  These  lEC 
standards  also  reflect  general 
improvements  to  instrumentation 
technology  that  have  occurred  over  the 
past  decade,  although  they  are  not 
necessarily  related  to  the  advent  of 
digital  technology.  In  addition  to 
improvements  tied  to  the  lEC  standards, 
several  changes  that  resulted  from  the 
work  of  the  task  group  are  linked  to 
general  advancements  in  noise 
measurement  instrumentation  overall. 

Proposed  section  A36.3  includes  the 
following  specific  changes  to  current 
section  A36.3.  Current  section  A36.3 
does  not  include  definitions.  Section 
A36.3.1,  Definitions,  would  be  added  to 
define  the  terms  used  in  proposed 
section  A36.3.  Under  the  proposal, 
section  A36.3.2,  Reference 
environmental  conditions,  would  be 
added  for  specifying  the  performance  of 
a  measurement  system. 

Section  A36.3.3.2  would  specify  anti- 
alias  requirements  for  measurement 
systems  that  include  analog  to  digital 
signal  conversion. 

Proposed  section  A36. 3.4.1  would 
add  a  requirement  that  windscreen 
insertion  loss  not  exceed  ±1.5  dB.  In 
addition,  proposed  section  A36.3.9.10 
would  specify  allowable  chimges  in 
windscreen  insertion  loss. 

Proposed  sections  A36.3.5.3  and 
A36.3.5.4  would  specify  microphone 
sensitivity  requirements  only  at  the 
midband  frequencies.  This  is  a 
simplification  of  the  current  part  36 
requirement  contained  in  sections 
A36.3(c)(2)(ii)  and  A36.3(c)(2)(iii). 
Sections  A36.3.5.3  and  A36.3.5.4  would 
also  specify  more  stringent  tolerances 
on  microphone  sensitivity.  Typical 
microphones  that  are  currently  used  in 
part  36  noise  certification  testing 
comply  with  this  more  stringent 
microphone  sensitivity  requirement. 

Proposed  section  A36.3.6.3  would 
add  a  tolerance  for  frequency  response 
of  the  measurement  system. 

For  analog  tape,  proposed  section 
A36.3.6.4  would  add  a  ±0.5  dB  tolerance 
for  amplitude  fluctuations  of  a  recorded 
1  kHz  signal. 
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Proposed  section  A36.3.6.5  would 
add  a  tolerance  for  amplitude  linearity, 
at  several  specific  frequencies,  for  the 
measurement  system  (exclusive  of  the 
microphone.) 

Proposed  section  A36.3.6.6  would 
require  that  the  electronic  signal  level 
corresponding  to  the  calibration  sound 
pressure  level  be  from  5  dB  to  30  dB  less 
than  the  upper  boundary'  of  the 
measurement  system  level  range.  A 
similar  requirement  in  current  part  36, 
section  A36.(c)(3)(i),  is  10  dB. 

Proposed  section  A36.3.6.8  would 
add  a  requirement  for  an  overload 
indicator  in  the  recording  and 
reproducing  system. 

Proposed  section  A36.3.6.9  would 
allow  for  measurement  system 
attenuators  to  operate  in  knowTi 
intervals  of  decibel  steps,  rather  than  in 
equal  interval  steps,  as  in  current  part 
36  section  A36. 3(b)(6). 

Proposed  section  A36.3.7.2(e)  would 
add  a  requirement  that  the  analyzer 
operate  in  real  time  from  50  Hz  through 
at  least  12  kHz. 

Proposed  section  A36.3.7.3  would 
specify  lEC  61260  class  2  electrical 
performance  requirements  as  the 
minimum  standard  for  analyzers.  This 
change  updates  the  specifications  for 
analyzers  used  in  conjunction  with  part 
36  noise  certification.  Proposed  section 
A36.3.7.3  would  also  require  that  filter 
bandwidth  adjustments  be  determined 
in  accordance  with  lEC  61260.  The  lEC 
method  requires  that  the  adjustment  be 
based  on  more  frequencies  than  are 
required  under  current  part  36. 

Proposed  section  A36.3.7.4  would 
contain  a  correction  to  the  slow  time- 
weighting  characteristics  in  current 
section  A36.3(d)(5)(ii)  and  (iii).  Section 
A36.3.7.6  would  specify  that  the  instant 
in  time  at  which  a  slow  time  weighted 
sound  pressure  level  is  characterized 
should  be  0.75  seconds  earlier  than  the 
actual  readout  time.  The  current 
requirement  specifies  that  the  instant  in 
time  at  which  a  readout  is  characterized 
must  be  the  midpoint  of  the  averaging 
period. 

Proposed  section  A36.3.7.5  would 
specify  a  continuous  exponential 
averaging  process  equation  through 
which  simulated  slow  weighted  sound 
pre.ssure  le\  els  can  be  obtained.  Section 
.\36.3.7.5  would  also  specify  an 
equation  that  results  in  an 
approximation  of  continuous 
exponential  averaging. 

Section  A36.3.7.7  would  require  that 
the  analvzer  resolution  must  be  0.1  dB 
or  finer.  The  current  requirement,  in 
section  A36. 3(d)(7)  specifies  that  the 
amplitude  resolution  of  the  analyzer 
must  be  at  least  ±0.25  dB. 


Proposed  section  A36.3.9.1  would 
require  that  calibration  adjustments  be 
applied  to  the  measured  sound  levels 
determined  from  the  output  of  the 
analyzer;  the  current  rule  permits  these 
calibrations  to  be  applied  within  the 
analyzer.  This  change  is  necessary  to 
enable  the  FAA  to  determine  whether 
these  calibration  adjustments  have  been 
applied  correctly. 

Proposed  section  A36.3.9.3  would 
allow  the  free-field  corrections  based  on 
grazing  incidence  to  be  applied  when 
the  sound  incidence  angle  is  within  ±30 
degrees  of  grazing  incidence. 

Proposed  section  A36.3.9.4  would 
require  that  at  least  30  seconds  of  pink 
noise  be  recorded  for  analog  tape 
recorders;  the  current  section 
A36.3(e)(4)(ii)  requirement  is  for  at  least 
15  seconds  of  pink  noise.  This  change 
would  result  in  a  more  accurate  pink 
noise  correction  and  would  harmonize 
with  the  international  standard. 

Proposed  section  A36.3.9.6  would 
require  that  attenuator  accuracy  be 
within  0.1  dB.  Section  A36.3(b)(6) 
currently  requires  that  attenuator 
accuracy  be  within  0.2  dB.  The 
proposed  rule  would  require  that 
calibration  be  checked  within  six 
months  of  each  test  series.  The  current 
rule  does  not  specify  a  time  period 
within  which  calibration  must  be 
checked. 

Proposed  sections  A36. 3.9.5  and 
A36.3.9.7  would  change  calibration 
requirements  for  the  pink  noise 
generator  and  sound  calibrator  to  allow 
calibration  to  occur  within  six  months 
preceding  or  succeeding  the  test  instead 
of  requiring  it  to  be  within  the 
preceding  six  months  as  required  by 
current  section  A36. 3(e)(7). 

Proposed  section  A36.3.9.7  would 
add  a  new  calibration  requirement  that 
limits  the  change  in  output  of  the  sound 
calibrator  to  not  more  than  0.2  dB,  as 
compared  to  the  previous  calibration. 

Proposed  section  A36.3.9.8  would 
allow  for  the  use  of  soimd  calibrators 
other  than  pistonphones,  as  specified  by 
current  section  A36. 3(e)(4).  Section 
A36.3.8.1  would  specify  the  class  IL 
requirements  of  lEC  60942,  entitled 
"Electroacoustics — Sound  calibrators ' ' , 
as  the  minimum  standard  for  the  sound 
calibrator. 

Proposed  section  A36.3.9.9  would 
add  a  requirement  for  the  recording 
medium  [e.g.,  tape  reel)  to  carry  at  least 
a  10-second  sound  pressure  level 
calibration  at  its  beginning  and  end. 
This  proposed  change  would  more 
precisely  define  the  ciurent  section 
A36.3(ej(4)  sound  pressiu-e  level 
calibration  requirement. 


Section  A36.4    Calculations  of  Effective 
Perceived  Noise  Level  From  Measured 
Data 

To  further  harmonize  the  formats  of 
part  36  and  JAR  36,  Table  B-1, 
"Perceived  Noisiness  (NOYs)  as  a 
Function  of  Soimd  Pressure  Level", 
referenced  in  current  section  B36. 13(a) 
would  be  moved  to  AC36-4C.  The  noy 
values  contained  in  Table  B-1  can  be 
calculated  from  the  equations  contained 
in  proposed  section  A36.4.7.3. 

A  minor  technical  change  is  proposed 
for  the  Perceived  Noise  Level  (PNL) 
equation  in  proposed  section 
A36.4.2.1{c)  (current  section  B36.3{c)}. 
The  more  exact  term  10/log  2  is 
replacing  the  rounded-off  term  (33.22). 
The  difference  between  PNL  values  that 
are  determined  using  the  current  and 
proposed  equations  is  not  expected  to 
be  significant. 

To  harmonize  the  formats  of  part  36 
and  JAR  36,  Figure  Bl,  "Perceived  noise 
level  as  a  function  of  noys",  would  be 
moved  from  current  section  B36.3(c}  to 
AC36— 4C.  The  perceived  noise  level 
values  contained  in  Figure  Bl  can  be 
calculated  from  the  equations  contained 
in  proposed  section  A36.4.2.1(c). 

Proposed  section  A36.4.5.2  would 
change  the  value  of  "d"  from  1.0 
seconds  to  0.5  seconds  to  reflect  current 
standard  practice.  Parallel  changes  are 
proposed  for  section  A36.4.5.4  and 
section  A36.6.  This  change  is  a  text 
update  to  reflect  the  current  practice  of 
using  0.5  second  data  samples,  and 
would  have  no  substantive  effect. 

To  harmonize  the  formats  of  part  36 
and  JAR  36,  the  material  in  section 
B36.5(m)  addressing  methods  for 
removing  the  effects  of  tones  resulting 
from  groimd  plane  reflections  would  be 
moved  to  AC36-4C. 

The  FAA  is  proposing  the  deletion  of 
current  section  B36.9(e),  which  specifies 
the  duration  time  interval  when  Uie 
value  of  PNLT(k)  at  the  10  dB-dovra 
points  is  90  PNdB  or  less.  This 
provision  was  eliminated  for 
applications  made  after  September  17, 
1971  by  Amendment  36-5  (41  FR 
35053,  August  19,  1976).  The  text 
permitting  the  use  of  this  provision  has 
erroneously  remained  in  part  36. 

In  addition,  current  section  B36.9(f) 
would  also  be  deleted.  The  text 
contained  in  current  section  B36.9{f) 
was  added  to  part  36  in  Amendment 
36-5  to  distinguish  between  the 
procedure  for  determining  duration  for 
applications  made  before  and  after 
September  17,  1971.  This  distinction  is 
no  longer  necessary  if  current  section 
B36.9(e)  is  deleted  as  proposed. 

Section  A36.5  Data  Reporting. 
Proposed  section  A36.5.2  would  require 
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that  the  data  specified  under  section 
A36.5.2  be  reported  to  the  FAA  in  the 
applicant's  noise  certification 
compliance  report.  While  current  part 
36  does  not  specifically  identify  a 
requirement  for  the  applicant  to  submit 
a  noise  certification  compliance  report, 
these  reports  represent  the  standard 
practice  that  is  used  by  applicants  for 
submitting  this  information  to  the  FAA. 
Proposed  section  A36.5.2.5  would  also 
identify  the  specific  airplane 
configuration  items  and  engine 
operating  parameters  that  must  be 
reported.  Each  of  these  configm-ation 
items  and  parameters  can  affect  the 
airplane  noise  signature.  The  reporting 
requirement  for  these  items  and 
parameters  already  exist  under  current 
section  A36.5  which  specifies  that  the 
aircraft  configuration  and  engine 
performance  parameters  relative  to 
noise  generation  be  reported.  Further, 
these  configuration  items  and 
parameters  are  also  included  in  the 
international  standard.  Their  addition  to 
part  36  would  promote  harmonization. 

Proposed  section  A36.5.2.5(c)  would 
require  that  the  test  airplane's  center  of 
gravity  be  reported  to  the  FAA.  Airplane 
center  of  gravity  is  an  example  of  an 
identifying  characteristic  of  the  airplane 
test  configuration  and  an  item  that 
could  influence  measured  noise  levels. 
Proposed  section  A36.5.2.5(d)  would 
require  that  airbrake  and  propeller  pitch 
angle  also  be  reported.  Proposed 
sections  A36.5.2.5(e),  (f),  and  (j)  would, 
respectively,  require  reporting  of 
whether  the  auxiliary  power  unit  (APU) 
is  operating,  the  status  of  pneumatic 
engine  bleeds  and  engine  power  take- 
offs,  and  non-standard  airplane  test 
configurations. 

Proposed  section  A36. 5. 2. 5(h)(2) 
would  require  reporting  of  engine 
performance  parameters  specifically 
related  to  propeller-driven  large 
airplanes. 

Current  section  A36. 5(d)(3)  does  not 
permit  an  effective  perceived  noise  level 
(EPNL)  to  be  computed  or  reported  from 
data  that  more  than  four  one-third 
octave  bands  in  any  spectrum  within 
the  10  dB-down  points  have  been 
excluded  from  the  EPNL  computation. 
This  section  would  be  removed  since 
correction  (adjustment)  methods  for 
removing  the  effects  of  ambient  noise 
from  airplane  noise  data  must  be  used 
in  lieu  of  excluding  one-third  octave 
bands.  Proposed  section  A36.3.9.12 
specifies  the  ambient  noise  level 
limitations  that  would  require 
corrections  (adjustments)  to  be  made, 
and  also  references  AC36-4C,  which 
contains  an  acceptable  procedure  for 
removing  the  affects  of  ambient  noise. 


Section  A36.6    Nomenclature:  Symbols 
and  Units 

Under  the  proposal,  current  section 
A36.7,  Symbols  and  units,  would  be 
replaced  by  revised  section  A36.6, 
Nomenclature:  Symbols  and  units.  The 
proposed  section  would  incorporate 
Annex  16  symbols  and  units,  while 
retaining  the  English  units.  This  change 
is  proposed  to  more  closely  align  part  36 
with  JAR  36.  No  substantive  technical 
changes  to  the  regulatory  standards  of 
part  36  are  anticipated  to  result  fi-om 
incorporation  of  the  Annex  16  symbols 
and  units. 

Section  A36. 7    Sound  Atten  uation  in 
Air 

Currently,  atmospheric  attenuation 
rates  of  sound  with  distance  must  be 
determined  in  accordance  with  Society 
of  Automotive  Engineers,  Inc.  (SAE), 
Aerospace  Recommended  Practice 
(ARP)  866A,  (SAE  ARP  866A)  as 
specified  in  current  section  A36.9(c). 
Under  the  proposal,  section  A36.7.2 
would  contain  the  actual  formulation 
(equations)  from  SAE  ARP  866A.  These 
equations  are  provided  in  both  the 
International  System  of  Units  and  the 
English  System  of  Units.  Whereas 
equations  are  continuous  and  provide 
consistent  values,  tables  and  graphs  can 
provide  minor  differences.  This 
proposed  change  would  further 
harmonize  part  36  and  JAR  36  and  is  not 
expected  to  result  in  any  substantive 
difference  in  attenuation  rates. 

Section  A36.9    Adjustment  of  Airplane 
Flight  Test  Results 

The  current  distinction  between 
allowable/required  positive  and 
negative  correction  procedures 
contained  in  current  sections 
A36.11(a)(l)  and  (2)  are  not  included  in 
proposed  section  A36.9.1.  The 
distinction  is  no  longer  relevant,  given 
the  evolution  of  data  correction 
procedures  since  part  36  was  originally 
promulgated  in  1969  and  the  need  for 
noise  certification  levels  to  reflect 
airplane  noise  characteristics  as 
accurately  as  possible.  Prior  to  any  noise 
certification  compliance  test,  a  noise 
certification  applicant  is  required  to 
identify  and  gain  FAA  approval  of  any 
planned  or  anticipated  data  correction 
that  is  not  a  mandatory  correction 
procedure  under  part  36. 

Under  the  proposal,  current  section 
A36.1(h)(3),  which  requires  that  the 
corrections  prescribed  in  ciurent  section 
A36.5(d)  be  made  when  the  height  of 
the  ground  at  a  noise  measuring  station 
differs  from  that  of  the  nearest  point  on 
the  runway  by  more  than  20  feet,  would 
be  deleted  because  it  is  obsolete.  A  20- 


foot  height  allowance/tolerance  could 
change  the  final  EPNL  value  by  several 
tenths  of  a  dB  under  some 
circumstances.  Under  current  practices, 
corrections  (adjustments)  are  made  over 
the  sound  propagation  path  from  the 
microphone  to  airplane  height  as  part  of 
normal  data  corrections  (adjustments). 
These  corrections  (adjustments)  are 
specified  in  current  section  A36.il  and 
proposed  section  A36.9. 

Proposed  section  A36. 9. 1.1(d)  would 
require  that  the  effect  that  airspeed  has 
on  source  noise  be  considered  with 
regard  to  the  difference  between  test  day 
airplane  speed  and  the  airplane 
reference  flight  profile  speed.  Thus,  the 
proposed  section  would  specify  that, 
"in  addition  to  the  effect  on  duration, 
the  effects  of  airspeed  on  component 
noise  sources  must  be  accounted  for  as 
follows:  For  conventional  airplane 
configurations,  when  differences 
between  test  and  reference  airspeeds 
exceed  1.5  knots  (28  km/h)  true  airspeed, 
test  data  and/or  analysis  approved  by 
the  FAA  must  be  used  to  quantify  the 
effects  of  the  airspeed  adjustment  on 
resulting  certification  noise  levels." 

The  symbols  and  figures  used  to 
describe  the  takeoff  and  approach 
profiles  in  current  sections  ASeilfb) 
and  (c),  would  be  replaced  by  the  ]AR 
36  symbols  and  figures  that  have  been 
incorporated  into  proposed  section 
A36.9.2.  There  would  be  no  substantive 
changes  to  the  takeoff  and  approach 
profile  technical  requirements  as  a 
result  of  these  changes. 

Proposed  section  A36.9.3.2.1  provides 
equations  that  would  enable  data 
adjustments  to  be  made  using  either  the 
English  System  of  Units  or  International 
System  of  Units. 

The  material  in  current  section 
B36. 11(c)  would  be  moved  to  section 
A36.9.3.2.2  and  revised  to  provide  that 
the  adjustment  for  multiple  peak  values 
of  tone-corrected  perceived  noise  level 
(PNLT)  is  based  upon  the  difference  in 
corrected  PNLT  values,  rather  than 
upon  EPNL  as  in  the  current  part  36. 
This  change  would  more  clearly  define 
the  intent  of  the  multiple  peak 
correction. 

Under  proposed  section  A36.9.3.3.2,  a 
correction  term  to  account  for  the 
difference  between  test  and  reference 
airplane  airspeeds  would  be  added  to 
the  duration  correction  (A2)  contained 
in  current  section  A36. 11(e).  The  speed 
correction  term  would  be  defined  as  10 
log  (V/Vr).  where  V  is  the  airplane  test 
speed  and  V,  is  the  airplane  reference 
speed.  This  proposed  change  specifies 
the  speed  correction  that  is  a 
requirement  of  current  section 
A36.11(f)(l). 
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Appendix  B — Noise  Levels  for  Transport 
Category  and  Jet  Airplanes  Under 
§36.103 

Proposed  appendix  B  would  include 
the  material  from  current  appendix  C. 
The  objective  is  to  harmonize  proposed 
appendix  B,  and  lAR  36,  Section  1, 
Subpart  B.  The  proposed  appendix  B  is 
essentially  the  same  as  JAR  36,  section 
1,  subpart  B. 

Section  B36.3    Reference  Noise 
Measurement  Points. 

Under  the  proposal,  the  material  in 
current  section  C36.3  would  be  moved 
to  section  B36.3  and  revised  as  follows. 
The  term  "takeoff  in  current  section 
C36.3{a)  would  be  replaced  with  the 
term  "flyover"  in  proposed  section 
B36.3(l)).)  The  term  "sideline"  in 
current  section  C36.3(c)  would  be 
replaced  with  "lateral"  in  proposed 
section  B36.3(a).  These  terminology 
changes  would  harmonize  the  part  36 
terminology  with  that  used  in  lAR  36 
and  Annex  16. 

Proposed  section  B36. 3(a)(2)  includes 
a  simplified  test  procedure  that  may  be 
used  in  determining  the  sideline 
(lateral)  noise  level  for  propeller-driven 
large  airplanes  in  demonstrating  the 
sideline  (lateral)  noise  certification 
level.  This  procedure  is  also  contained 
in  )AR  36  and  ICAO  Annex  16.  For 
propeller-driven  airplanes,  it  can  be 
difficult  to  establish  the  maximum 
lateral  noise  level  specified  under 
current  section  C36.3C,  because  this 
noise  level  may  occur  at  a  very  low 
height.  There  is  usually  a  significant 
difference  in  noise  levels  between  the 
port  and  starboard  sides  of  a  propeller- 
driven  large  airplane.  By  measuring  full- 
power  noise  at  a  predetermined  point 
(650meters)  below  the  takeoff  flight 
path,  many  of  the  difficulties  which 
arise  because  of  the  directional  nature  of 
the  noise  from  propeller-driven 
airplanes  when  measured  at  the 
conventional  lateral  site  will  be 
eliminated.  Ground  effects  that  distort 
measurements  will  also  be  reduced. 
I'nder  the  current  requirement,  it  is 
difficult  to  judge  the  airplane  altitude  at 
which  the  peak  noise  level  occurs,  and 
in  the  past  this  has  required  applicants 
to  conduct  as  many  as  30  flight  tests  to 
satisfy  certification  authorities,  an 
expensive  process.  Moreover,  the 
current  method  for  testing  propeller- 
driven  airplanes  has  generally  resulted 
in  low  confidence  m  accuracy  and 
repeatability  of  measurements.  The 
simplified  test  procedure  is  proposed  to 
be  available  as  an  alternative  to  the 
current  section  C36.3{c)  method  for  tests 
conducted  before  March  20.  2002.  after 
which  it  would  become  the  sole  method 


for  demonstrating  sideline  (lateral)  noise 
level  compliance. 

Current  section  C36.3(b)  would  be 
moved  to  section  B36.3(c)  and  text 
would  be  added  to  define  the  approach 
measurement  point  relative  to  the 
ninway  threshold.  This  change  would 
more  clearly  describe  the  geometric 
relationship  between  the  test  airplane 
and  the  ground,  and  would  further 
harmonize  part  36  and  JAR  36. 

Section  B36.4     Test  Noise  Measurement 
Points 

As  proposed,  most  of  the 
requirements  of  current  section 
A36. 1(b)(7)  would  be  moved  to 
proposed  section  B36.4(b).  Current 
section  A36. 1(b)(7),  allows  (when 
approved)  for  the  sideline  (lateral)  noise 
certification  level  demonstration  for  jet 
airplanes  to  be  based  on  the  assumption 
that  the  peak  sideline  (lateral )  noise 
level  occurs  at  an  airplane  altitude  of 
1,000  feet  (1,440  feet  for  Stage  1  or  Stage 
2  four-engine  airplanes).  Under  the 
proposed  rulemaking,  this  procedure 
would  be  moved  to  the  guidance 
material  in  .AC  36— 4C  as  an  equivalent 
procedure  for  demonstrating  the 
sideline  (lateral)  noise  certification 
level.  This  change  would  further 
harmonize  part  36  and  lAR  36  and 
would  have  no  substantive  effect. 

Proposed  section  B36.4(b)  would 
require  that,  in  demonstrating  the 
sideline  (lateral)  noise  certification  level 
for  propeller-driven  airplanes,  noise 
measurements  be  made  at  symmetrically 
located  noise  measurements  points  on 
either  side  of  the  runway  for  each  and 
every  noise  measurement  point  along 
the  main  sideline  (lateral)  noise 
measurement  line.  This  change  is 
proposed  because  of  the  asymmetric 
nature  of  propeller  noise.  Because  of  the 
possibility  of  lateral  noise  asymmetry, 
part  36  has  required  simultaneous 
measurements  at  one  test  measurement 
point  opposite  the  main  lateral 
measurement  line.  In  the  case  of 
propeller-driven  airplanes,  whose  noise 
field  is  known  to  be  asymmetrical, 
having  only  one  measuring  point 
opposite  the  main  lateral  measurement 
line  is  not  adequate  to  define  the  peak 
lateral  noise  on  the  other  side  of  the 
runway  from  the  main  lateral  line.  This 
change  would  further  harmonize  part  36 
and  JAR  36. 

Section  B36.5    Maximum  Noise  Levels 

The  material  in  current  section  C36.5 
would  be  moved  to  proposed  section 
B36  5  and  revised  to  include  minor 
format  and  language  changes  to 
harmonize  with  lAR  36.  Amendment 
36-15  (53  FR  16360,  May  6,  1988) 
removed  section  C36.5(c);  the  reference 


to  section  C36.5(c)  in  current  section 
C36.5(a)  should  have  been  removed 
under  that  amendment  but  it  was  not. 
The  reference  to  section  C36.5(c)  is  not 
included  in  this  proposal. 

In  order  to  further  harmonize  part  36 
and  JAR  36,  the  term  "sideline"  has 
been  changed  to  "lateral"  in  each  place 
that  it  appears  throughout  section  B36.5. 
This  is  a  change  in  terminology  that 
does  not  affect  the  noise  measurement/ 
analysis  procedures  or  noise  limits. 
Similarly,  the  term  "takeoff"  has  been 
changed  to  "flyover."  No  change  in  test 
procedures  should  be  inferred  from  this 
change.  ^' 

Section  B36.6     Trade-Offs 

The  material  in  current  section 
C36.5(b)  would  be  moved  to  proposed 
section  B36.6  and  the  reference  to 
section  36.7(d){3)(i)(B).  in  current 
section  C36.5(b),  would  be  changed  to 
section  36.7(d)(l)(ii).  This  section 
reference  should  have  been  changed  by 
Amendment  36-15  (53  FR  16360,  May 
6,  1988).  This  error  is  corrected  by  this 
proposed  revision. 

Section  B36. 7    Noise  Certification 
Reference  Procedures 

The  material  addressing  takeoff  and 
approach  reference  and  test  limitations 
in  cvurent  sections  C36.7  and  C36.9 
would  be  moved  to  section  B36.7, 
addressing  takeoff  and  approach 
reference  procedures,  and  section  B36.8, 
addressing  takeoff  and  approach  test 
procediu^s.  This  material  would  also  be 
revised  as  discussed  in  the  following 
paragraphs. 

Proposed  section  B36. 7(b)(1)  requires 
the  use  of  "average  engine"  performance 
in  defining  the  takeoff  thrust  for  the 
reference  takeoff  procedures.  This 
revision  of  ciurent  section  C36. 7(b)(2) 
would  further  harmonize  the  takeoff 
reference  procedure,  and  would  serve  to 
eliminate  confusion  in  compUance  with 
the  requirement.  This  change  would 
also  fiuther  standardize  part  36  and  JAR 
36  regulations. 

Proposed  section  B36.7{b)(l)  would 
also  specify  "Takeoff  thrust/power"  as 
the  maximum  available  for  normal 
operations  as  scheduled  in  the 
performance  section  of  the  airplane 
flight  manual  for  the  reference 
atmospheric  conditions  given  in 
proposed  section  B36. 7(a)(5). 

Currently  section  C36. 7(b)(2)  specifies 
different  minimum  cutback  altitudes  for 
jet  powered  and  non-jet  powered 
airplanes.  Proposed  section 
B36.7((b)(l)(ii)  would  contain  the  same 
minimum  cutback  altitude  for  all 
airplanes,  the  same  altitude  specified  in 
current  section  C36.7(b)(2)  for  jet 
airplanes.  Since  the  selection  of  the 
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minimum  cutback  altitude  is 
determined  by  the  minimum  safe 
altitude  for  cutback  initiation,  there  is 
no  reason  to  distinguish  between 
propeller-driven  and  jet  airplanes.  It  is 
the  FAA's  understanding  that  this 
change  would  not  have  a  substantive 
effect  in  practice,  since  cutback 
initiation  heights  greater  than  1,500  feet 
are  generally  chosen  for  propeller- 
driven  airplanes.  Thus,  the  cutback 
initiation  heights  generally  chosen  are 
greater  than  both  the  current  and 
proposed  part  36  minimum  cutback 
height  requirements. 

Under  the  proposal,  the  requirements 
of  section  A36. 1(b)(2)  is  moved  to 
section  B36. 7(b)(3)  and  revised  to 
require  that,  for  tests  conducted  after 
March  19.  2002,  the  lateral  (sideline) 
noise  level  be  demonstrated  using  full 
takeoff  power  throughout  the  takeoff 
flight  path.  Before  that  date,  the  lateral 
noise  level  may  be  demonstrated  using 
the  current  section  A36. 1(b)(2) 
procedure,  under  which  both  the  takeoff 
(flyover)  and  sideline  (lateral)  noise 
certification  levels  are  determined  using 
a  single  reference  flight  path  that  may 
include  a  thrust  cutback.  This  change  is 
proposed  to  reflect  the  intent  of  the 
international  standard  that  the  lateral 
measurement  be  based  on  the  full-power 
condition.  Since  the  revised  lateral 
procedure  might  result  in  increased 
stringency,  the  use  of  this  procedure 
would  be  optional  for  tests  conducted 
before  March  20,  2002.  This  change 
would  mainly  effect  three  and  foiu 
engine  airplanes. 

The  takeoff  reference  speed 
requirement  specified  in  current  section 
C36. 7(e)(2)  would  be  revised  to  be 
consistent  with  the  takeoff  reference 
speed  contained  in  JAR  36  and  Annex 
16.  The  all-engine  operating  climb 
speed  range  (V2+10  to  V2+20  kts) 
specified  in  proposed  section 
336. 7(b)(4)  represents  the  typical  range 
of  takeoff  initial  climb  speeds  seen  in 
normal  operation  for  most  eiirplanes.  For 
some  airplanes,  this  proposed  change  to 
part  36  could  result  in  an  increase  of  up 
to  10  knots  in  the  noise  certification 
reference  takeoff  speed  relative  to  the 
current  part  36  reference  takeoff  speed 
requirements.  For  the  affected  airplanes, 
the  increased  takeoff  speed  could  result 
in  some  noise  level  reduction  at  the 
sideline  (lateral)  noise  measiu-ement 
point  witli  a  resulting  increase  in  noise 
level  at  the  takeoff  (flyover)  noise 
measurement  point.  The  FAA  has  found 
the  change  in  takeoff  reference  speed  to 
be  acceptable  because  of  this  tradeoff  of 
sideline  (lateral)  and  takeoff  (flyover) 
noise  levels,  although  it  might  not  be  a 
one-to-one  tradeoff. 


Proposed  section  836. 7(b)(5)  adds  the 
meaning  of  configiiration.  This  is  not  a 
change  in  requirement.  Proposed 
section  B36.7Cb)(5)  is  intended  to  clarify 
the  meaning  and  includes  specific 
configuration  elements,  based  on 
certification  experience,  that  can  have 
an  effect  on  noise  source. 

Proposed  section  B36. 7(b)(7)  defines 
"average  engine"  as  the  average  of  all 
the  certification  compliant  engines  used 
during  the  airplane  flight  tests  up  to  and 
during  certification  when  operating 
within  the  limitations  and  according  to 
the  procedures  given  in  the  Flight 
Manual. 

Under  the  proposal,  current  section 
C36. 9(e)(1),  reference  approach  speed, 
would  be  revised  to  incorporate  the  use 
of  1-g  stall-based  approach  speeds  by 
basing  the  approach  noise  certification 
reference  speed  on  the  reference  landing 
speed  (Vref)  that  is  used  for  the 
airworthiness  certification.  This 
proposal  was  included  in  Notice  95-17, 
published  on  January  18,  1996  (61  FR 
1260),  in  which  the  FAA  proposed  to 
redefine  the  reference  stall  speeds  for 
transport  category  airplanes  as  the  1-g 
stall  speed  instead  of  the  minimum 
speed  obtained  in  the  stalling  maneuver. 
Under  Notice  95-17,  a  definition  of 
Vref  would  be  included  in  14  CFR  part 
1.  Notice  95-17  has  not  been  issued  as 
a  final  rule.  If  a  final  rule  based  on 
Notice  95-17  is  not  issued  before  this 
notice  becomes  a  final  rule;  the 
definition  of  Vr£f  (i.e.,  the  speed  of  the 
airplanes,  in  a  specified  landing 
configuration,  at  the  point  where  it 
descends  through  the  landing  screen 
height  in  the  determination  of  the 
landing  distance  for  manual  landings) 
would  be  added  to  part  36.  The 
proposed  change  to  section  C36. 9(e)(1) 
would  also  be  consistent  with  an 
anticipated  change  to  ICAO/Axmex  16 
that  is  expected  to  be  recommended  by 
Working  Group  1  of  the  ICAO 
Committee  on  Aviation  Environmental 
Protection  (CAEP)  in  conjunction  with 
the  current  CAEP  work  program  cycle. 
Under  this  proposed  change,  existing 
section  C36.9(e)(l)  would  be 
redesignated  as  section  B36. 7(c)(2). 

Current  section  C36.9(d)  requires  that 
all  engines  must  operate  at 
approximately  the  same  power  or  thrust 
for  approach  tests  conducted  to 
demonstrate  compliance  with  part  36. 
Under  the  proposal,  this  specific 
requirement  would  be  removed,  and 
instead,  proposed  section  A36.9.3.4 
would  require  that  source  noise 
adjustments  be  applied  to  account  for 
any  difference,  between  test  and 
reference  conditions,  in  engine 
parameters  that  affect  engine  noise  (e.g., 
corrected  low  pressure  rotor  speed). 


This  proposed  change  would  meet  the 
intent  of  the  current  part  36  requirement 
and  would  also  further  harmonize  with 
JAR  36. 

Section  B36.8—Test  Procedures 

The  current  section  A36. 1(d)(5)  and 
A36. 1(d)(7),  limitations  on  the 
difference  between  the  test  weight  and 
the  maximum  takeoff/approach  weight 
for  which  noise  certification  is 
requested,  would  be  replaced  by  the 
limitation  in  proposed  section  B36.8(d). 
The  current  section  A36. 1(d)(5)  and 
A36. 1(d)(7)  limitations  help  insure  the 
integrity  of  the  final  certification  results 
by  indirectly  limiting  the  magnitude  of 
the  EPNL  adjustments  that  mav  be 
applied  to  the  test  data  in  nomializing 
to  the  noise  certification  reference 
conditions.  Proposed  section  B36.8(d) 
would  directly  limit  the  magnitude  of 
the  correction  by  specif\'ing  a  limitation 
on  the  EPNL  adjustment  that  can  be 
made  when  correcting  between  test 
weight  and  maximum  certification 
weight. 

Under  the  proposal,  current  section 
A36. 5(d)(5)  would  be  revised  and 
moved  to  section  B36.8(f)  The  amoimts 
of  adjustment  permitted  when 
equivalent  test  procedures  are  different 
from  the  reference  procedures  remain 
unchanged,  except  that  the  amended 
requirements  do  not  specify'  that 
tradeoffs  are  permitted  when  comparing 
adjusted  levels  agamst  the  appendix  C 
noise  levels,  for  the  purpose  of 
determining  adjustment  limits.  Several 
interpretations  of  the  current  section 
A36. 5(d)(5)  requirement  are  possible  as 
to  whether  the  proposal  represents  a 
more  stringent  or  less  stringent 
adjustment  limitation  as  compared  with 
the  current  limitation.  The  FAA  believes 
that  the  proposed  change  to  remove  the 
tradeoff  provision  from  the  current 
limitation  and  base  the  proposed 
limitation  solely  on  the  difference 
between  the  adjusted  noise  levels  and 
the  maximum  noise  levels  in  proposed 
B36.5  meets  the  intent  of  the  adjustment 
limitation,  as  stated  above,  and  clarifies 
ambiguity  in  its  interpretation.  The 
proposed  change  would  also  result  in 
harmonization  of  the  adjustment 
limitation  with  that  in  JAR  36  and  ICAO 
Annex  16. 

Proposed  section  B36.8(g)  would 
revise  the  test  speed  tolerance  specified 
in  current  sections  C36. 7(e)(1)  and 
C36. 9(e)(3).  Current  section  C36.7(e)(l) 
specifies  that  takeoff  tests  must  be 
conducted  at  the  test  day  speeds  ±3 
knots.  Current  section  C36. 9(e)(3) 
specifies  that  a  tolerance  of  ±3  knots 
may  be  used  throughout  the  approach 
noise  testing.  Proposed  section  B36.8(g) 
would  specif)'  that  during  takeoff. 


Federal  Register /Vol.  65,  No.  133 /Tuesday,  July  11,  2000/Proposed  Rules 


42803 


lateral,  and  approach  tests,  the  airplane 
variation  in  instantaneous  indicated 
airspeed  must  be  maintained  within  +/ 
-  3%  of  the  average  airspeed  between 
the  lOdB-down  points.  Under  the 
proposal,  the  instantaneous  indicated 
airspeed  is  determined  by  the  pilot's 
airspeed  indicator.  However,  if  the 
instantaneous  indicated  airspeed 
exceeds  +/  -  3  kt  (+/  -  5.5  km/h)  of  the 
average  airspeed  over  the  lOdB-down 
points,  and  is  determined  by  the  FAA 
representative  on  the  flight  deck  to  be 
due  to  dtmosphenc  turbulence,  then  the 
flight  so  affected  must  be  rejected  for 
noise  certification  purposes. 

Appendix  G  Noise  Requirements  for 
Propeller-Driven  Small  Airplanes  and 
Commuter  Category  Airplanes  Under 
Subpart  F 

Current  Section  G36. 105(f) 

The  proposal  would  change  the 
designation  of  the  reference  to  current 
part  36  section  A36.3(e)  to  A36.3.8  and 
A36.3.9  to  maintain  the  correct  cross- 
reference. 

Appendix  H  Noise  Requirements  for 
Helicopters  Under  Subpart  H 

Current  Section  H36. 1 1 1  (c)(3) 

The  proposal  would  change  the 
designation  of  the  reference  to  ciuxent 
part  36  section  A36.3(f)(3)  to  A36.3.9.11 
to  maintain  the  correct  cross-reference. 

Current  section  H36.201 

The  proposal  would  change  the 
designation  of  the  reference  to  current 
part  36  section  B36.5(a)  to  A36.4.3.1(a) 
to  maintain  the  correct  cross-reference. 
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A36.11 

A36.11(a).  A36.11(f)(1) 

A36.11(b)(3).  A36.11(c)(2) 

New  section 

A36.9(d)(1-3) 

A36.11(d)(1)(iO 

A36.11(dK1)(il) 

636.11(c) 

A36.11(a) 

A3611(eK1)(2) 

A36.11(e) 

A36.11(aK3)(lv) 

A36  11(a)(3)(iv) 

A36.11(a)(3)(iv) 

A36.1(b)(7) 

A36.1(b)(7) 

A36.11(fX2)(i-ii) 

A38.11(b)(2). 

A36.11(f)(2)(i-ii) 

A38.11(f)(2)(i-H) 

A3e.11(f)(2)(i-ii) 


New  Section 


A36.9.42.3 

A36.9.4.3 

A36.9.4.4 

A36.9.4.4.1  

A36.9.5 

A36.9JI 

B38.1  

6365 

836.3(8)  

e36.3(b)  

B38.3(c)  

836.4<a)  

B36.4(b)  

836.5 

636.5(a)  

e36.5(b)  

e38.5(bK1)  ...-. 

636.5(b)(2) 

e36.5(c)  

636.5(0(1  )(i)  ... 
636.5(0(1  Kil)  .. 
636.5(0(1 )(«)  . 

636.5(c)(2)  

B36.5(c)(3)  

836.6 

836.7(aK1) 

e36.7(a)(2)  

636.7(a)(3) 

636.7(a)(4)  ...„. 

636.7(aK5)  . 

e36.7(b){1)  

636  7(b)(2) 

636.7(b)(3) 

636  7(b)(4)  

636.7(b)(5)  

636.7(b)(6)  

636.7(b)(7)  

636.7(0  

636.7(c)  

838.7(cM1)  

836.7(0(2)  .._„. 

e36.7(c)(3)  

B36.7(c)(4)  

636.7(0(5)  

836.8(a)  , 

836.8(b)  

836.8(c)  

636.8(d)  

836.8(e)  

B36.8(t)  

B36.8(g)  


Old  Section 


A36.11(f)(2)(WI) 

A36  11(f)(2)(Wi) 

A36.11(t)(2)(i-ii) 

A36.11(f)(2Ki-ii) 

A36.7 

A36.7 

c:3e.i 

A36.1(d)(1) 

C36.3(0 

C36.3(a) 

A36.5(c)(2).  C36.3(b) 

A36.11(f) 

A36. 1(b)(7) 

C36.S(a) 

C36  5(a)(1) 

C36  5(a)(2) 

C36  5(a)(2)(i) 

C36.5(a)(2)(ii) 

C36.5(a){3) 

C36.5(a)(3)(i)(A) 

C36  5<a)(3)(i)(B) 

C36  5(a)(3)(i)(C) 

C36  5(a)(3)(ii) 

C36.5(a)(3)(iii) 

C36.5(b)(1)-(3) 

A36  11(a)(3)(i) 

C36.7(a).  C38  9(a) 

New  section — Reserved 

A36.5(c)(1).  C36.7(e)(3) 

C36.7{b),  C36.7(b)(2) 

C36.7(c) 

A38.1(bM2) 

C36.7(e)(1-2) 

C36.7(d) 

A36.5<c)(2) 

New  section 

C36.9 

C36.9(a) 

A36.5(0(2),  C36.9(0 

C36.9(e)(l).  C36.9(e)(2) 

C36.9(b<) 

A36.5(C)(2) 

C36.9(b) 

New  section 

A36. 1(d)(1) 

A365(d),  A36.11(a) 

A36.1(d)(5-7) 

A36. 1(d)(6) 

A36.5(d)(5) 

C36.7(e)(1).  C36.9(e)(3) 


Paperwork  Reduction  Act 

In  this  NPRM,  Noise  Certification 
Standards  for  Subsonic  Jet  Airplanes 
and  Subsonic  Transport  Category  Large 
Airplanes,  Part  36,  proposed  §§  A36.5.2 
and  A36.5.2.5  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  FAA  has 
submitted  a  copy  of  these  proposed 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

The  information  to  be  collected  is 
needed  for  the  applicant's  noise 
compliance  report  that  is  required  by 
the  Aircraft  Noise  Abatement  Act  of 
1968.  This  statute  authorized  FAA  to 
prescribe  standards  for  the  measurement 
of  aircraft  noise  and  to  prescribe 
regulations  providing  for  the  control 
and  abatement  of  aircraft  noise.  The 
noise  compliance  report  information  is 
part  of  the  aircraft  certification  test.  The 
collected  information  is  incorporated 
into  the  noise  compliance  report  that  is 
provided  to  and  approved  by  the  FAA. 
The  annual  burden  for  §  A36.5.2  is 
estimated  to  range  from  $80  x  80  hours 
at  $6,400  per  noise  certification  project 


to  $100  X  160  hours  at  $16,000  per  noise 
certification  project.  The  annual  burden 
for  §  A36.5.2.5  is  estimated  to  range 
from  $500  (5  hours  x  $100  per  hour)  to 
$2,000  (25  hours  x  $80  per  hour)  per 
certification.  If  proprietary  information 
is  submitted,  it  will  be  protected  in 
accordance  with  appropriate  laws. 
The  agency  is  soliciting  conmients  to 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary; 

(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electrtmic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (for  example, 
permitting  electronic  submission  of 
responses). 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  September  11, 
2000  and  should  direct  them  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995.  (5  CFR  ]320,8(b)(2)(vi)),  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cvirrently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  public  will  be  notified  of 
the  OMB  confrol  number  when  it  is 
assigned. 

Compatibility  With  ICAO  Standards 

In  keeping  with  the  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Reconunended  Practices 
and  has  identified  the  following 
differences  with  these  proposed 
regulations.  If  this  proposal  is  adopted, 
the  FAA  intends  to  file  these  differences 
with  ICAO. 

Wind  Speed.  Section  A36.2.2.2(e)  of 
the  proposal  requires  that  tests  be 
carried  out  under  atmospheric 
conditions  where  the  average  wind 
velocity  10  meters  above  ground  does 
not  exceed  12  knots  and  the  crosswind 
velocity  for  the  airplane  does  not  exceed 
7  knots.  Section  A36.2.2.2(e)  of  the 
proposal  also  specifies  that  maximum 
wind  velocity  10  meters  above  ground  is 
not  to  exceed  1 5  knots  and  the 
crosswind  velocity  is  not  to  exceed  10 
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knots  during  the  10  dB  down  time 
interval.  Section  2.2.2(e)  of  ICAO  Annex 
16,  Appendix  2  contains  a  similar 
average  wind  speed  limitation,  but 
specifies  a  maximum  windspeed 
limitation  only  in  cases  where  an 
anemometer  with  a  built-in  detector 
time  constant  of  less  than  30  seconds  is 
used.  The  FAA  does  not  agree  to  adopt 
this  Annex  16  provision  because  it 
could  result  in  tests  being  conducted  in 
windspeed  conditions  that  exceed  those 
currently  permitted  under  part  36;  the 
effect  of  these  higher  wind  conditions 
might  have  on  the  resulting  noise  levels 
could  not  be  determined  based  on  the 
information  that  was  available  to  the 
harmonization  working  group. 

Adjustments  to  Pi\L  and  PNLT.  In 
adjusting  measured  sound  pressure 
level  data  to  reference  conditions, 
section  9.3.2.1  of  Annex  16  Appendix  2 
requires  that  when  a  sound  pressure 
level  value  is  equal  to  zero  (for  example, 
as  a  result  of  applying  a  background 
noise  correction)  the  adjusted  sound 
pressure  level  must  be  kept  equal  to 
zero  in  the  adjustment  process.  The 
FAA  did  not  agree  to  adopt  this 
provision.  The  FAA's  view  is  that  the 
sound  pressure  level  values  should  be 
earned  through  the  adjustment  process 
regardless  of  whether  they  are  greater 
than  zero,  equal  to  zero,  or  less  than 
zero,  h  is  entirely  possible  for  a  negative 
or  zero  sound  pressure  level  value  that 
results  from  the  background  noise 
correction  process  to  become  positive 
when  adjustments  are  applied  to 
account  for  the  difference  between  the 
test  and  reference  airplane  heights 
above  the  noise  measurement  point. 

Design  characteristics  that  require 
different  reference  procedures.  Section 
3.6.1.4  of  ICAO  Annex  16,  Appendix  2 
permits  the  certificating  authority  to 
approve  reference  procedures  that 
depart  from  those  contained  in  section 
3.6.2  and  3.6.3  of  Annex  16  Appendix 
2  when  design  characteristics  of  an 
airplane  would  prevent  flight  from 
being  conducted  in  accordance  with  the 
3.6.2  and  3.6.3  reference  procedures. 
FAA  did  not  agree  to  adopt  this 
provision  since  it  views  the  need  to 
depart  from  the  specified  reference 
procedures  due  to  airplane  design 
characteristics  as  an  indication  that  part 
36  may  not  be  appropriate  for  a  given 
airplane.  In  this  case,  under  U.S. 
procedures,  the  exemption  or 
rulemaking  processes,  which  include  a 
public  comment  period  would  be 
followed  to  develop  an  appropriate 
noise  certification  basis. 

Soise  Certificates.  Section  1.2  of 
ICAO  Annex  16,  Chapter  1  specifies  that 
the  documents  attesting  noise 
certification  may  take  the  form  of  a 


separate  Noise  Certificate  or  a  suitable 
statement  contained  in  another 
document  approved  by  the  State  of 
Registry  and  required  by  that  State  to  be 
carried  in  the  aircraft.  However,  under 
49  U.S.C.  44702,  the  FAA  is  not 
authorized  to  issue  Noise  Certificates. 
Section  36.1581  of  part  36  requires  that 
the  certificated  noise  levels  be  included 
in  the  Airplane  Flight  Manual. 
However,  the  FAA  does  not  require  the 
Airplane  Flight  Manual  to  be  carried  in 
the  airplane.  An  operations  manual  that 
does  not  contain  certificated  noise 
levels  is  carried  in  some  airplanes.  T'he 
FAA  is  aware  of  a  number  of  cases  in 
which  airplane  operators  had  difficulty 
in  substantiating  airplane  noise 
compliance  status  to  the  satisfaction  of 
airport  authorities.  The  FAA  invites 
comments  on  the  extent  of  any  problems 
encountered  due  to  the  absence  of  noise 
compliance  substantiation  when  the 
Airplane  Flight  Manual  is  not  on  board 
the  airplane. 

Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  that  each  Federal  agency  propose 
or  adopt  a  regulation  only  upon  a 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section     . 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditiu-e  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  rule  (1)  has 
benefits  which  do  justify  its  cost,  is  not 
a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Department  of  Transportation's  (DOT) 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
reduces  barriers  to  international  trade; 
and  (4)  does  not  impose  an  unfunded 


mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector. 
These  analyses,  available  in  the  docket, 
are  summarized  below. 

Costs 

Many  of  the  changes  in  the  proposed 
rule  are  either  editorial  or  procedural  in 
nature.  These  types  of  proposed 
revisions  would  not  add  any  new 
requirements  or  impose  costs.  Howevw, 
38  sections  of  the  proposed  changes  to 
part  36  entail  changes,  which  warranted 
further  evaluation  to  determine  whether 
they  involve  changes  in  criteria  or  could 
impose  additional  costs.  The  key  factor 
in  evaluating  the  proposed  changes  in 
criteria  was  assessing  whether  an 
applicant  could  pass  the  noise 
certification  test  under  the  proposed 
change  but  fail  the  test  under  the 
current  rule  or  vice  versa,  indicating  a 
change  in  the  stringency  of  the  existing 
standard. 

Eight  sections  that  would  be  removed 
by  the  proposed  rule  warranted  further 
evaluation.  These  include  sections  that 
had  previously  been  eliminated  by  an 
earlier  amendment  but  the  text  had 
erroneously  remained  in  part  36,  as  well 
as  sections  that  are  no  longer  relevant 
given  improvements  in  test  equipment 
and  the  enhancement  of  data  correction 
procedures  since  the  time  part  36  was 
originally  promulgated.  The  deletion  of 
these  sections  has  no  cost  impact. 

The  FAA  evaluated  the  remaining 
items  to  determine  whether  costs  wovdd 
be  incxured  and  examined  the 
magnitude  of  the  cost.  The  sections  of 
the  proposed  rule  with  potential  cost 
fall  into  four  categories:  (1)  Software 
costs,  (2)  additional  testing  procedures. 
(3)  additional  or  new  measuring 
provisions,  and  (4)  additional  reporting 
requirements. 

Software  Costs — Five  proposed 
provisions  address  the  maintenance  of 
the  computer  programs  used  to  correct 
as-measured  noise  certification  data  to 
14  CFR  part  36  reference  conditions. 
Such  maintenance  often  times  involves 
administrative  cost.  However,  based  on 
discussions  with  staff  at  the  Volpe 
National  Transportation  Center,  which 
work  under  contract  to  the  FAA  and 
evaluate  certification  software,  the  FAA 
has  determined  that  four  of  these 
proposed  changes  would  have  no  cost 
impact.  The  fifth.  Section  A36.3.7.6, 
would  deal  with  technical  differences  in 
the  "readout"  time  of  the  time-weighted 
measurement  of  the  sound  pressure 
level  between  the  test  data  and  the 
reference  data.  Implementation  of  this 
change  would  require  modifying  the 
computer  software  used  by  the 
applicants.  The  estimated  times 
required  for  each  applicant  to 


implement  the  software  change  and  for 
the  FAA  to  verify  correct 
implementation  the  change  are  40  and 
20  hours,  respectively  at  hourly  wage 
rates  of  $85  and  $75.  respectively.  The 
FAA  estimates  that  39  applicants  would 
incur  this  one-time  cost,  and  that  these 
software  costs  would  be  incurred  in  the 
first  3  years  after  the  proposed  rule's 
implementation.  The  total  cost  to 
industry  and  the  FAA  are  $132,600  and 
$58,500  ($116,000  and  $51,200 
discounted),  respectively. 

Testing  Costs — Three  proposed 
changes  relate  to  the  operating 
specifications  of  test  aircraft,  but  none 
have  any  cost  impacts. 

Measurement  Costs — The  FAA  has 
determined  that  of  the  ten  proposed 
changes  that  could  affect  the  allowable 
test  conditions  and  correction  of  test 
results  to  reference  conditions,  only  one 
would  have  a  cost  impact.  Under  the 
proposed  changes  to  Appendix  B36.4(b), 
a  special  requirement  would  be  added 
for  propeller-driven  airplanes  that 
woiild  require  the  placement  of 
symmetrical  positioned  microphones  at 
each  and  every  test  measurement  point. 
However,  most  applicants  already  take 
advantage  of  FAA-approved  equivalent 
test  procedures  that  require  only  one  set 
of  symmetrical  microphones  for  sideline 
noise  measurements.  Changing  part  36 
would  not  result  in  increased  costs  for 
most  applicants.  However,  an  applicant 
choosing  to  use  multiple  pairs  of 
microphones  could  incur  additional 
costs  ranging  up  to  an  estimated  $28,000 
per  test.  These  costs  would  involve  an 
increase  in  the  number  of  microphone 
systems,  including  cable,  calibration, 
site  surveys,  and  data  recording, 
analysis  and  reporting.  The  FAA  has 
calculated  costs  assuming  that  two 
domestic  large-propeller  applicants 
would  conduct  4  tests  meeting  this 
requirement  over  the  next  10  years.  The 
total  cost  would  be  $112,000,  or 
$79,200,  discounted. 

Reporting  Costs — Section  A36.5.2 
would  require  applicants  to  include  test 
results  in  their  noise  certification 
compliance  report.  While  part  36 
currently  does  not  specifically  require 
applicants  to  submit  a  compliance 
report  it  is  a  standard  practice  for 
applicants  to  do  so,  since  applicants 
already  address  these  data  elements 
under  JAR  36  or  ICAO  Annex  16.  The 
addition  of  this  provision  would  codify 
industry  practice.  Since  the  information 
is  already  provided,  the  FAA  does  not 
believe  there  will  be  additional  costs  to 
comply  with  this  requirement.  The  FAA 
requests  comments  on  this  assumption 
and  requests  that  all  comments  be 
accompanied  by  clear  documentation 
supporting  any  proposed  changes. 


The  FAA  has  determined  that  one 
proposed  change,  to  section  A36.5.2.3, 
would  add  new  data  elements  to  the 
required  test  report.  There  would  be  five 
new  elements.  All  of  these  are  test 
airpleme  operating  configuration  items 
that  could  effect  the  airplanes  noise 
signature  and  are  already  a  part  of  the 
international  standard.  Additional  labor 
costs  for  documenting  data  not 
previously  reported  are  estimated  to 
range  from  $500  (5  hours  x  $100  per 
hour)  to  $2,000  (25  hours  x  $80  per 
hoiu)  per  test.  These  estimates  are  based 
on  the  number  of  additional  items  to  be 
reported  and  on  the  assumption  of  a 
lower  and  upper  range  of  required  labor 
hour  increases  of  5  to  8  hours  and  20  to 
25  hours,  respectively,  at  hourly  labor 
rates  that  range  from  $80  to  $100  per 
hour. 

Based  on  FAA  estimates,  14  noise 
certification  projects  involving  flight 
tests  are  undertaken  each  year.  Four  of 
these  projects  are  conducted  among  the 
15  foreign  firms  which  already  comply 
with  these  proposed  reporting 
requirements  imder  JAR  36  or  ICAO 
Annex  16  and  thus  would  not  incur 
additional  reporting  costs.  Ten  projects 
are  conducted  from  among  24  domestic 
firms  engaged  in  flight-testing  and  the 
FAA  estimates  that  these  firms  would 
conduct  100  tests  over  the  next  10  years. 
The  FAA  further  estimates  that  some 
domestic  firms  will  incur  additional 
reporting  costs  of  $1,250  per  test  based 
on  the  midpoint  of  the  estimated 
additional  labor  costs.  Domestic  firms 
with  a  large  international  presence  are 
estimated  to  conduct  40  of  the  100  tests 
to  be  conducted  over  the  next  10  years, 
based  on  the  composition  of  the 
industry.  Since  these  larger  firms 
already  frequently  comply  with  the 
existing  international  reporting 
standard,  the  FAA  estimates  that  only 
10  of  the  40  tests  to  be  conducted  by 
these  firms  would  incur  the  additional 
reporting  costs  of  $1,250  each,  or  a  total 
of  $12,500.  The  FAA  estimates  that  of 
the  60  tests  to  be  conducted  by  smaller 
domestic  firms  24  tests  would  incur  the 
additional  reporting  costs  of  $1,250  per 
test  or  a  total  of  $30,000  over  the  next 
10  years.  Thus,  the  additional  labor 
costs  for  reporting  the  additional 
information  would  total  $42,500 
($30,000  plus  $12,500)  for  these  affected 
firms. 

However,  it  is  possible  that  some 
applicfmts  might  accrue  additional 
costs.  If  an  applicant  was  required  to 
invest  in  new  instrumentation  or  data 
recording  equipment  to  comply  with 
these  requirements,  the  estimated  total 
reporting  costs  could  increase  to 
between  $5,000  and  $10,000  per  test. 
This  is  based  on  a  range  of  estimates 


and  scenarios  involving  purchasing  and 
installing  additional  instrumentation, 
and  labor  for  adding  recording 
capability,  data  analysis,  etc.  For 
example,  one  possible  scenario  would 
entail  the  purchase  and  installation  of 
instnmientation  hardware  at  $4,200 
($2,500  for  hardware  and  $1,700  for 
labor  [20  hours  x  $85  per  hour]),  plus 
the  labor  cost  for  adding  recording 
capability  and  data  recording/analysis  at 
$3,400  (40  hours  x  $85  per  hour)  for  a 
total  of  $7,600  of  additional  cost.  The 
FAA  estimates  that  only  three  firms 
would  incur  this  additional  cost  of 
$7,600  per  test  and  that  these  firms 
would  conduct  a  total  of  12  tests  over 
the  next  10  years  at  a  total  cost  of 
$91,200.  Thus,  the  total  additional 
reporting  costs  to  the  industry  would  be 
$133,700,  or  $93,900  discounted,  based 
on  the  minimal  additional  reporting 
costs  of  $42,500  incurred  by  some  firms 
and  $91,200  incurred  by  the  three  firms 
requiring  additional  instrumentation/ 
data  recording. 

Summary  of  Costs 

The  total  costs  for  this  proposed  rule 
are  $436,800,  or  $340,300  discounted. 
Of  this  total,  industry  costs  are 
$378,300,  or  $289,100  discounted,  and 
FAA  costs  are  $58,500,  or  $51,200 
discounted.  Comments  are  invited  on 
these  additional  cost  elements;  the  FAA 
requests  that  all  comments  be 
accompanied  by  clear  economic 
documentation. 

Cost  Savings 

Several  of  the  proposed  changes  could 
result  in  cost  savings  to  applicants, 
depending  upon  the  current  inventory 
of  the  applicant's  test  equipment  and 
the  particular  weather  circumstances  of 
the  flight  test.  However,  given  the 
uncertainty  in  the  annual  number  and 
duration  of  flight  tests,  it  is  difficult  to 
accurately  quantify  these  savings.  For 
example.  Section  A36.2.2.2(b)  would 
lower  the  minimum  test  temperature 
from  36  degrees  Fahrenheit  to  14 
degrees  Fahrenheit.  This  proposed 
change  is  based  on  technical  data  from 
extensive  noise  testing  experience  and 
is  within  the  operational  temperature 
limit  of  the  noise  measuring  equipment. 
One  of  the  largest  cost  elements  of  the 
test  certification  process  is  the  cost 
associated  with  airplane  down  time;  by 
extending  the  temperature  range,  down 
time  could  be  minimized.  Down  time 
occurs  when  the  test  aircraft,  crew, 
equipment  and  technicians  are  ready  to 
commence  testing  but  testing  is  delayed 
or  postponed  because  the  weather 
conditions  specified  in  Section  A36.2 
are  not  met.  While  airplane  noise  testing 
is  not  normally  planned  for  cold 
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weather,  circumstances  may  dictate  that 
the  test  be  conducted  under  conditions 
which  could  take  advantage  of  this  new 
lower  temperature.  Under  this 
circumstance,  assuming  various 
scenarios  of  daily  temperature  warming 
patterns  that  could  result  in  reduced 
hours  of  airplane  down  time,  an 
applicant  might  reduce  total  on-site  test 
time  of  a  typical  certification  flight  test 
conducted  under  these  conditions  by  10 
to  15  percent. 

As  an  example  of  the  impact  of 
permitting  testing  to  be  conducted  at  a 
lower  temperature,  assuming  an  on-site 
test  time  of  5  to  7  days  to  complete  a 
typical  certification  flight  test  under 
these  conditions,  the  applicant  might 
reduce  the  total  test  time  between  half 
a  day  to  one  full  day  by  testing  during 
a  time  period  when  the  lower 
temperature  condition  prevailed. 
Assuming  a  cost  factor  of  $150,000  to 
5200,000  per  day  for  larger  planes  and 
570,000  to  S140'000  per  day  for  smaller 
airplanes,  cost  reductions  per  test  made 
possible  by  this  change  in  minimum  test 
temperatures  could  range  between 
approximately  $75,000  and  5200,000  for 
larger  airplanes  and  manufacturers  and 
between  535,000  and  $140,000  for 
smaller  airplanes  and  manufactiu-ers. 
The  number  of  such  tests  conducted 
under  cold  weather  conditions  might  be, 
at  most,  one  per  applicant  over  a  10  year 
period.  Some  applicants  might  not 
encounter  this  situation  during  a  10  year 
period. 

The  FAA  estimates  that  24  larger 
applicants  would  each  derive  cost 
savings  of  $137,500  per  test  and  13 
smaller  firms  would  save  $87,500  each 
per  test.  The  estimated  industry  cost 
savings  over  ten  years  totals  $4.44 
million,  or  $3.12  million  discounted. 
Comments  on  these  estimates  are 
invited;  the  FAA  requests  that  all 
comments  be  accompanied  by  clear 
documentation  supporting  any 
proposed  changes. 

Proposed  section  B36.3(a)  includes  a 
simplified  test  procedure  that  may  be 
used  in  determining  the  sideline 
(lateral)  noise  level  for  propeller-driven 
large  airplanes.  This  test  procedure 
would  allow  the  full  power  noise 
measurement  to  be  obtained  at  a  point 
(650m|  below  the  takeoff  flight  path  and 
thus  eliminate  the  problems  associated 
with  obtaining  this  measurement  from 
the  conventional  sideline  site. 
Accordmg  to  industry  sources,  40  to  45 
ily-bys  per  test  could  be  eliminated  and 
between  2  and  8  microphone  systems 
could  be  eliminated  depending  on  the 
size  of  the  array  used  by  the  applicant. 
(Many  applicants  currently  use  a  2- 
microphone  sideline  array.)  In  addition 
to  the  significant  savings  resulting  from 


the  reduction  in  the  number  of  fly-bys 
and  the  number  of  microphone  systems, 
further  cost  savings  could  result  from  a 
reduction  in  site  surveying  and  field  set- 
up expenses  in  addition  to  the  analysis 
and  reporting  savings  that  result  from 
fewer  fly-bys.  The  total  cost  savings  of 
these  changes  are  estimated  at  $200,000 
to  $350,000  per  test  for  manufacturers  of 
propeller-driven  large  planes.  These 
estimates  are  based  on  a  range  of 
potential  scenarios  involving 
combinations  of  the  above  elements  (the 
number  of  fly-bys  and  the  niunber  of 
microphones  used,  flight  test  costs,  etc.). 
As  an  example,  based  on  a  reduction  of 
42  fly-bys,  the  midpoint  of  the  estimated 
range,  and  an  example  cost  factor  of 
$6,000  per  fly-by,  cost  savings  of 
$252,000  would  be  realized.  In  addition, 
assuming  a  reduction  of  4  microphone 
systems,  including  surveying,  setup, 
recording  analysis  and  reporting  at  an 
assumed  cost  factor  of  $7,000  per 
system,  another  $28,000  (4  systems  x 
$7,000  per  system)  in  savings  would  be 
realized,  for  a  total  example  savings  of 
$280,000  per  test  under  this  example. 
Given  the  increasing  demand  for 
regional  jets,  and  the  financicd  status  of 
large  propeller-driven  manufacturers, 
the  FAA  estimates  that  no  more  than  10 
tests  would  be  conducted  over  the  next 
10  years  and  that  the  derived  cost 
sayings  would  total  $2.80  million  or 
$1.97  million  discounted. 

Industry  sources  estimate  that  cost 
savings  on  the  order  of  $37,500  per  year 
for  those  applicants  with  considerable 
certification  activity  would  be  realized 
by  the  harmonization  of  testing,  data 
measurement  and  analysis,  reporting 
and  documentation.  Industry  soxu^ces 
also  claim  that  these  cost  savings  would 
be  achieved  by  a  reduction  in  the 
confusion  and  the  multiple 
interpretations  that  lead  to  delays, 
duplicate  effort  and  costly  negotiation 
caused  by  the  existing  dual  certification 
standards.  The  FAA  estimates  that  10 
firms  engaged  in  noise  certification 
activities  would  achieve  cost  savings  of 
$375,000  annually  for  the  industry.  The 
estimated  industry  cost  savings  over  ten 
years  totals  $3.75  million,  or  $2.63 
million  discounted. 

Total  quantifiable  cost  savings  over 
ten  years  would  be  $10.99  million,  or 
$7.72  million  discounted.  The  FAA  has 
not  been  able  to  quantify  other  potential 
savings  made  possible  by  the  greater 
efficiencies  and  flexibility  resulting 
from  the  uniformity  that  the  proposed 
rule  would  provide.  Comments  are 
invited;  the  FAA  requests  that  all 
conmients  be  accompanied  by  clear 
documentation.  The  FAA  would 
particularly  appreciate  specific  cost 
savings  data. 


Benefits 

Currently,  airplane  manufacturers 
must  satisfy  both  the  FAA  and  the 
European  noise  certification  standards 
in  order  to  market  their  aircraft  in  both 
the  United  States  and  Europe.  Meeting 
two  sets  of  noise  certification 
requirements  raises  the  cost  of 
developing  a  new  transport  category 
airplane,  often  with  no  increase  in 
safety  or  environmental  benefit. 
Adoption  of  these  proposed  changes  to 
the  noise  certification  standards  of  part 
36  will  foster  international  trade,  lower 
the  cost  of  aircraft  development,  and 
make  the  certification  process  more 
efficient. 

Cost-Benefit  Analysis 

If  the  proposed  rule  becomes 
effective,  U.S.  noise  certification 
procedures  would  be  nearly  uniform 
with  the  JAA  procedures.  This 
harmonization  between  the  test 
conditions,  procedures,  and  noise  levels 
necessary  to  demonstrate  compliance 
with  certification  requirements  for 
subsonic  jet  airplanes  and  subsonic 
transport  category  large  airplanes  would 
result  in  significant  cost  savings  without 
compromising  the  environmental 
benefits  of  the  noise  certification 
standards. 

The  proposed  rule's  cost  savings,  over 
ten  years  (attributable  to  specific 
proposed  changes  to  part  36  and 
achieving  near  uniformity  of  the 
standards),  would  be  $7.24  million, 
$5.08  million  discounted.  In  addition, 
$3.75  milUon,  $2.63  million  discounted, 
would  be  derived  fi-om  overall 
efficiencies  attributable  to  the 
harmonization  effort  in  achieving  near 
uniformity  of  the  FAA  and  JAA 
standards  for  a  total  savings  of  $10.99 
million,  $7.72  million,  discounted 
which  exceeds  the  proposed  rule's  cost 
of  $436,800  ($340,300.  discounted). 
Since  the  potential  cost  savings  exceed 
the  additional  costs,  the  proposed  rule 
would  be  cost  beneficial. 

Initial  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Act)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  v\dth  the  objective 
of  the  rule  and  applicable  statues,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation,"  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  Agencies  must  perform  a  review 
to  determine  whether  a  proposed  or 
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final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the 
determination  is  that  it  will,  the  agency 
must  prepare  a  regulatory  flexibility 
analysis  (RFA)  as  described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Enactment  of  this  proposal  would 
impose  costs  of  $436,800  on  the  FAA 
and  noise  certification  applicants  over 
the  ten  year  period  of  which  $250,400 
would  be  inciured  by  smaller 
applicants.  The  FAA  has  assumed  that 
two  smaller  applicants  which  is  not  a 
substantial  number  of  applicants  would 
each  inciu  measurement  costs  of 
$56,000.  or  a  total  of  $112,000. 
Additional  reporting  costs  requiring 
additional  instrumentation/data 
recording  totaling  $60,800  over  the  ten 
year  period  would  be  incurred  by  2 
other  smaller  applicants  or  $30,400 
each.  Additional  labor  costs  for  new 
reporting  requirements  totaling  $30,000 
over  the  10  year  period  would  be 
incurred  by  6  smaller  applicants  at  a 
cost  to  each  of  these  smaller  applicants 
over  the  10  year  period  of  $5,000. 

All  the  small  (14)  applicants  at  a  cost 
of  $3,400  each  or  a  total  of  $47,600 
would  incur  one  time  software  costs  and 
for  four  of  these  firms  this  would  be  the 
only  cost  they  inciu.  The  first-year  cost 
to  each  of  the  six  small  applicants 
inciuTing  both  software  and  additional 
labor  reporting  costs  would  be  $4,650. 
In  this  case,  the  FAA  has  determined 
this  would  not  be  a  significant  cost  to 
a  substantial  number  of  small  noise 
certification  applicants.  Therefore,  the 
FAA  had  determined  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activity  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 


general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish, 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the  U.S. 
In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  proposed  rule 
and  has  determined  that  it  will  impose 
the  same  costs  on  domestic  and 
international  entities  and  thus  has  a 
neutral  trade  impact. 

ExecHtive  Order  13132,  FederalisiH 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Unfunded  .Mandates 

The  Unfunded  Mandates  reform  Act 
of  1995  (2  U.S.C.  1532-1538)  requires 
the  FAA  to  assess  the  effects  of  Federal 
Regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector  of  proposed  rules  that  contain  a 
Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  one  year.  This  action 
does  not  contain  such  a  mandate. 

Environmental  Assessment 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmented  Policy  Act  (NEPA) 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 
In  accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  proposes  that  this 
rule  qualifies  for  a  categorical  exclusion 
because  no  significant  impacts  to  the 
environment  are  expected  to  result  from 
its  finalization  or  implementation. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163.  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 


has  been  determined  that  the  notice  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  21  and 
36 

Aircraft,  Noise  control. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  21  and 
36,  as  follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105,  40113,  44701-44702,  44707, 
44709,  44711,  44713.  44715,  45303. 

§21.17    [Amended] 

2.  Amend  paragraph  (a)  of  §21.17  by 
removing  the  word  "parts"  and  adding 
the  word  "part"  and  removing  the 
words  "and  36". 

§21.101     [Amended] 

3.  Amend  paragraph  (a)  of  §21.101  by 
removing  the  word  "parts"  and  adding 
the  word  "part"  and  removing  the 
words  "and  36". 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.;  49  U.S.C. 
106(g),  40113,  44701-^4702,  44704,  44715; 
sec.  305,  Pub.  L.  96-193,  94  Stat.  50,  57;  E.G. 
11514.  35  PR  4247,  3  CFR.  1966-1970  Comp., 
p.  902. 

§36.1     [Amended] 

2.  Amend  §  36.1  as  follows: 

a.  In  paragraph  (a)(1)  remove  the 
words  "tiubojet  powered"  and  add  the 
word  "jet"  in  its  place. 

b.  In  paragraph  (d),  introductory  text, 
remove  the  words  "turbojet  powered" 
and  add  the  word  "jet"  in  its  place. 

c.  Remove  paragraph  (d)(3). 

d.  In  paragraph  (f)  remove  the  words 
"turbojet  powered"  and  insert  the  word 
"jet"  in  its  place. 

e.  In  paragraph  (f)(1)  remove  the 
reference  to  "C36. 5(a)(2)"  and  add 
"B36.5(b)"  in  its  place;  remove  the  word 
"takeoff'  and  add  the  word  "flyover"  in 
its  place;  and  remove  the  word 
"sideline"  and  add  the  word  "lateral"  in 
its  place; 

f.  In  paragraph  (f)(3)  remove  the 
reference  to  "C36. 5(a)(2)"  and  add 
"B36.5(b)"  in  its  place  and  remove  the 
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reference  to  "C36. 5(a)(3)"  and  insert 
"B36.5(c)"  in  its  place; 

g.  In  paragraph  (f)(4)  remove  the 
reference  to  "C36.5"  and  add  "B36.5{b)" 
in  its  place; 

h.  In  paragraph  (f)(5)  remove  the 
reference  to  "C36. 5(a)(3)"  and  add 
"B36.5(c)"  in  its  place; 

i.  In  paragraph  {f)(6)  remove  the 
reference  to  "C36.5"  and  add  "B36.5(c)" 
in  its  place;  and. 

).  In  paragraph  (g)  remove  the  word 
turbojet"  and  add  the  word  "jet"  in  its 
place. 

§  36.2     [Removed  and  reserved] 

3.  Remove  and  reserve  §  36.2. 

§  36.6     [Amended] 

«  »  *         *         * 

4.  Amend  §  36.6  as  follows: 

a.  Add  paragraphs  (c)(l)(vi)  through 
(x); 

b.  Revise  paragraphs  (d)(l)(i)  and  (ii), 
(e){3)(ii).  (e)(3)(vii).  and  {e)(3){ix). 

The  additions  and  revisions  read  as 
follows: 

(c)  *   *   * 
(D*   *   * 

(vi)  DEC  Publication  61094-3,  entitled 
"Measurement  Microphones — Part  3: 
Primary  Method  for  Free-Field 
Calibration  of  Laboratory  Standard 
Microphones  by  the  Reciprocity 
Technique '.  edition  1.0,  dated  1995. 

(vii)  lEC  Publication  61094-^,  entitled 
"Measurement  Microphones — Part  4: 
Specifications  for  Working  Standard 
Microphones",  edition  1.0,  dated  1995. 

(viii)  lEC  Publication  61260.  entitled 
"Electroacoustics-Octave-Band  and 
Fractional-Octave-Band  filters",  edition 
,,  1.0,  dated  1995. 

I'       (ix)  DEC  Publication  61265,  entitled 
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§36.7     [Amended) 

5.  Amena  §  db.7  to  read  as  follows: 

a.  In  paragraph  (a)  remove  the  words 
"tiurbojet  powered"  and  add  the  word 
"jet"  in  its  place. 

b.  In  paragraph  (b)(1)  remove  the 
reference  to  "Appendices  A  and  B"  and 
add  "Appendix  B"  in  its  place. 

c.  In  paragraph  (b)(2)  remove  the 
reference  to  'C36.9"  and  add  "B36.8"  in 
its  place. 

a.  In  paragraph  (c)(1)  remove  the 
reference  to  "C36.5(iD)"  and  add  "B36.6" 
in  its  place. 

e.  In  paragraph  (d)(1)  remove  the 
word  "tiubojet"  and  add  the  word  "jet" 
in  its  place. 

f.  In  paragraph  (d)(l)(ii)  remove  the 
reference  to  'C36.5(b)"  and  add  "B36.6" 
in  its  place. 

g.  In  paragraph  (d)(2)  remove  the 
word  "turbojet"  and  add  the  word  "jet" 
in  its  place. 

Subpart  B — Transport  Category  Large 
Airplanes  and  Jet  Airplanes 

6.  Revise  the  heading  of  Subpart  B  to 
read  as  set  forth  above. 

7.  Revise  §  36.101  to  read  as  follows: 

§36.101     Noise  measurement  ana 
evaluation. 

For  transport  category  large  airplanes 
and  jet  airplanes,  the  noise  generated  by 
the  airplane  must  be  measured  and 
evaluated  under  appendix  A  of  this  part 
or  under  an  approved  equivalent 
procedure. 

8.  Revise  §  36.103  to  read  as  follows: 

§36.103     Noise  Limits. 

(a)  For  subsonic  transport  category 
large  airplanes  and  subsonic  jet 
airplanes  compliance  with  this  section 
must  be  shown  with  noise  levels 
measured  and  evaluated  as  prescribed 
in  Appendix  A  of  this  part,  and 
demonstrated  at  the  measuring  points, 
and  in  accordance  with  the  flight  test 
conditions  under  section  C36.8  (or  an 
approved  equivalent  procedure),  stated 
under  appendix  C  of  this  part. 

(b)  Type  certification  applications  for 
subsonic  transport  category  large 
airplanes  and  all  subsonic  jet  airplanes 
must  show  that  the  noise  levels  of  the 
airplane  are  no  greater  than  the  Stage  3 


noise  limits  stated  in  section  B36.5(c)  of 
appendix  B  of  this  part. 

§36.201  (Subpart  C)    [Removed] 

9.  Remove  and  reservi  subpart  C, 
consisting  of  §  36.201. 

§36.1581     [Amended] 

10.  Amend  §  36.1581(a)(1)  and  (d)  by 
removing  the  words  "turbojet  powered" 
and  adding  the  word  "jet"  in  its  place. 

11.  Revise  appendix  A  of  part  36  to 
read  as  follows: 

Appendix  A  to  Part  36 — Aircraft  Noise 
Measurement  and  Evaluation  Under  §  36.101 

Sec. 

A36.1    Introduction. 

A36.2    Noise  certification  test  and 

meeisurement  condiUons. 
A36.3    Measurement  of  aircraft  noise 

received  on  the  ground. 
A36.4    Calculations  of  effective  perceived 

noise  level  &x)in  measured  data. 
A36.5    Reporting  of  data  to  the  FAA. 
A36.6    Nomenclature:  Symtxjls  and  imits. 
A36.7    Sound  attenuation  in  air. 
A36.8     [Reserved] 
A36.9    Adjustment  of  airplane  flight  test 

results. 

Section  A36.1    Introduction. 

A36.1.1    This  appendix  prescribes  the 
conditions  under  which  airplane  noise 
certification  tests  must  be  conducted  and 
states  the  measurement  procedures  that  must 
be  used  to  meastire  airplane  noise  during 
each  test  conducted  on  or  after  [insert 
effective  date  of  final  rule].  The  procedures 
that  must  be  used  to  determine  the  noise 
evaluation  quantity  designated  as  effective 
perceived  noise  level,  EPNL,  under  §§  36.101 
and  36.803  are  also  stated. 

A36.1.2    The  instructions  and  procedures 
given  are  intended  to  ensure  uniformity 
during  compliance  tests  and  to  permit 
comparison  between  tests  of  various  types  of 
airplane  conducted  in  various  geographical 
locations. 

A36.1.3    A  complete  list  of  symbols  and 
units,  the  mathematical  formuiption  of 
perceived  noisiness,  a  procedure  for 
determining  atmospheric  attenuation  of 
sound,  and  detailed  procedures  for  correcting 
noise  levels  from  non-reference  to  reference 
conditions  are  included  in  sections  A36.6  to 
A36.9  of  this  appendix. 

Section  A36.2    Noise  certification  test  and 
measurement  conditions. 

A36.2.1     General. 

A36.2.1.1    This  section  prescribes  the 
conditions  under  which  noise  certification 
must  be  conducted  and  the  measurement 
procedures  that  must  be  used. 

Note:  Many  noise  certificaUons  involve 
only  minor  changes  to  the  airplane  type 
design.  The  resultant  changes  in  noise  can 
often  be  established  reliably  without  the 
necessity  of  resorting  to  a  complete  test  as 
outlined  in  this  appendix.  For  this  reason  the 
FAA  permits  the  use  of  appropriate 
"equivalent  procedures".  There  are  also 
equivalent  procedures  that  may  be  used  in 
full  cerUfication  tests,  in  the  interest  of 
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reducing  costs  and  providing  reliable  results. 
Guidance  material  on  the  use  of  equivalent 
procedures  in  the  noise  certification  of 
subsonic  jet  and  propeller-driven  large 
airplanes  is  provided  in  the  current  Advisory 
Circular  for  this  part. 

A36.2.2     Test  environment. 

A36.2.2.1     Locations  for  measuring  noise 
from  an  airplane  in  flight  must  be 
surrounded  by  relatively  flat  terrain  having 
no  excessive  sound  absorption  characteristics 
such  as  might  be  caused  by  thick,  matted,  or 
tall  grass,  shrubs,  or  wooded  areas.  No 
obstructions  that  significantly  influence  the 
sound  field  from  the  airplane  must  exist 
within  a  conical  space  above  the  point  on  the 
ground  vertically  below  the  microphone,  the 
cone  being  defined  by  an  axis  normal  to  the 
ground  and  by  a  half-angle  80°  from  this  axis. 

Note:  Those  people  carrying  out  the 
measurements  could  themselves  constitute 
such  obstruction. 

A36.2.2.2    The  tests  must  be  carried  out 
under  the  following  atmospheric  conditions. 

(a)  No  precipitation; 

(b)  Ambient  air  temperature  not  above  95°F 
(35°C)  and  not  below  14°F  (-10°C),  and 
relative  humidity  not  above  95%  and  not 
below  20%  over  the  whole  noise  path 
between  a  point  33  ft  (10  m)  above  the 
ground  and  the  airplane. 

Note:  Care  should  be  taken  to  ensure  that 
the  noise  measuring,  airplane  flight  path 
tracking  and  meteorological  instrumentation 
are  operated  within  their  environmental 
limitations. 

(c)  Relative  humidity  and  ambient 
temperature  over  the  whole  noise  path 
between  a  point  33  ft  (10  m)  above  the 
ground  and  the  airplane  such  that  the  sound 
attenuation  in  the  one-third  octave  band 
centered  on  8  kHz  will  not  be  more  than  12 
dB/100  m; 

(d)  If  the  atmospheric  absorption 
coefficients  vary  over  the  PNLTM  sound 
propagation  path  by  more  than  ±1.6dB/1000ft 
(±0.5dB/100m)  in  the  3150Hz  one-third 
octave  band  from  the  value  of  the  absorption 
coefficient  derived  from  the  meteorological 
measurement  obtained  at  33  ft  (10  m)  above 
the  surface,  "layered"  sections  of  the 
atmosphere  must  be  used  as  described  in 
section  A36.2.2.3  to  compute  equivalent 
weighted  sound  attenuations  in  each  one- 
third  octave  band;  the  FAA  will  determine 
whether  a  sufficient  number  of  layered 
sections  have  been  used.  For  each 
measurement,  where  multiple  layering  is  not 
required,  equivalent  sound  attenuations  in 
each  one-third  octave  band  must  be 
determined  by  averaging  the  atmospheric 
absorption  coefficients  for  each  such  band  at 
33  ft  (10  m)  above  ground  level,  and  at  the 
flight  level  of  the  airplane  at  the  time  of 
PNLTM,  for  each  measurement; 


(e)  Average  wind  velocity  10  meters  above 
ground  is  not  to  exceed  12  knots  and  the 
crosswind  velocity  for  the  airplane  is  not  to 
exceed  7  knots.  The  average  wind  velocity 
must  be  determined  using  a  thirty-second 
averaging  period  spanning  the  10  dB  down 
time  interval.  Maximum  wind  velocity  10 
meters  above  ground  is  not  to  exceed  15 
knots  and  the  crosswind  velocity  is  not  to 
exceed  10  knots  during  the  10  dB  down  time 
interval. 

(f)  No  anomalous  meteorological  or  wind 
conditions  that  would  significantly  affect  the 
measured  noise  levels  when  the  noise  is 
recorded  at  the  measuring  points  specified  by 
the  FAA;  and 

(g)  Meteorological  measurements  must  be 
obtained  vdthin  30  minutes  of  each  noise  test 
measurement;  meteorological  data  must  be 
interpolated  to  actual  times  of  each  noise 
measurement. 

A36.2.2.3    When  a  multiple  layering 
calculation  is  required  by  section 
A36.2.2.2(d)  the  atmosphere  between  the 
airplane  and  33  ft  (10  m)  above  the  ground 
must  be  divided  into  layers  of  equal  depth. 
The  depth  of  the  layers  must  be  set  to  not 
more  than  the  depth  of  the  narrowest  layer 
across  which  the  variation  in  the  atmospheric 
absorption  coefficient  of  the  3150  Hz  one- 
third  octave  band  is  not  greater  than  +/-1.6 
dB/1000  ft  (+/-0.5  dB/lOOm),  with  a 
minimum  layer  depth  of  100  ft  (30  m).  This 
requirement  must  be  met  for  the  propagation 
path  at  PNLTM.  The  mean  of  the  values  of 
the  atmospheric  absorption  coefficients  at  the 
top  and  bottom  of  each  layer  may  be  used  to 
characterize  the  absorption  properties  of  each 
layer. 

A36.2.2.4    The  airport  control  tower  or 
another  facility  must  be  approved  by  the 
FAA  for  use  as  the  central  location  at  which 
measurements  of  atmospheric  parameters  are 
representative  of  those  conditions  existing 
over  the  geographical  area  in  which  noise 
measurements  are  made. 

A36.2.3    Flight  path  measurement. 

A36.2.3.1     The  airplane  height  and  lateral 
position  relative  to  the  flight  track  must  be 
determined  by  a  method  independent  of 
normal  flight  instrumentation  such  as  radar 
tracking,  theodolite  triangulation,  or 
photographic  scaling  techniques,  to  be 
approved  by  the  FAA. 

A36.2.3.2    The  airplane  position  along  the 
flight  path  must  be  related  to  the  noise 
recorded  at  the  noise  measurement  locations 
by  means  of  synchronizing  signals  over  a 
distance  sufficient  to  assure  adequate  data 
during  the  period  that  the  noise  is  within  10 
dB  of  the  maximum  value  of  PNLT. 

A36.2.3.3    Position  and  performance  data 
required  to  make  the  adjustments  referred  to 
in  section  A36.9  of  this  appendix  must  be 
automatically  recorded  at  an  approved 
sampling  rate.  Measuring  equipment  must  be 
approved  by  the  FAA. 


Section  A36.3    Measurement  of  Airplane 
Noise  Received  on  the  Ground. 

A36.3.1     Definitions 

For  the  purposes  of  this  section  the 
following  definitions  apply: 

A36.3.1.1     Measurement  system  means  the 
combination  of  instruments  used  for  the 
measurement  of  sound  pressure  levels, 
including  a  sound  calibrator,  windscreen, 
microphone  system,  signal  recording  and 
-conditioning  devices,  and  one-third  octave 
band  analysis  system. 

Note:  Practical  installations  may  include  a 
number  of  microphone  systems,  the  outputs 
from  which  are  recorded  simultaneously  by 
a  multi-channel  recording/analysis  device  via 
signal  conditioners,  as  appropriate.  For  the 
purpose  of  this  section,  each  complete 
measurement  channel  is  considered  to  be  a 
measurement  system  to  which  the 
requirements  apply  accordingly. 

A36.3.1.2    Microphone  system  means  the 
components  of  the  measurement  system 
which  produce  an  electrical  output  signal  in 
response  to  a  sound  pressure  input  signal, 
and  which  generally  include  a  microphone, 
a  preamplifier,  extension  cables,  and  other 
devices  as  necessary. 

A36.3.1.3     Sound  incidence  angle  means 
in  degrees,  an  angle  between  the  principal 
axis  of  the  microphone,  as  defined  in  lEC 
61094-3  and  EEC  61094-4,  as  amended  and 
a  line  from  the  sound  source  to  the  center  of 
the  diaphragm  of  the  microphone. 

Note:  When  the  sound  incidence  angle  is 
0°,  the  sound  is  said  to  be  received  at  the 
microphone  at  "normal  (perpendicular) 
incidence";  when  the  sound  incidence  angle 
is  90°,  the  sound  is  said  to  be  received  at 
"grazing  incidence". 

A36.3.1.4    Reference  direction  means,  in 
degrees,  the  direction  of  sound  incidence 
specified  by  the  manufacturer  of  the 
microphone,  relative  to  a  soimd  incidence 
angle  of  0°,  for  which  the  free-field 
sensitivity  level  of  the  microphone  system  is 
within  specified  tolerance  limits. 

A36.3.1.5    Free-field  sensitivity  of  a 
microphone  system  means,  in  volts  per 
Pascal,  for  a  sinusoidal  plane  progressive 
sound  wave  of  specified  frequency,  at  a 
specified  sound  incidence  angle,  the  quotient 
of  the  root  mean  square  voltage  at  the  output 
of  a  microphone  system  and  the  root  mean 
square  sound  pressure  that  would  exist  at  the 
position  of  the  microphone  in  its  absence. 

A36.3.1.6    Free-field  sensitivity  level  of  a 
microphone  system  means,  in  decibels, 
twenty  times  the  logarithm  to  the  base  ten  of 
the  ratio  of  the  free-field  sensitivity  of  a 
microphone  system  and  the  reference 
sensitivity  of  one  volt  per  Pascal. 
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Note:  The  free-field  sensitivity  level  of  a 
microphone  system  may  be  determined  by 
subtracting  the  sound  pressure  level  (in 
decibels  re  20  uPa)  of  the  sound  incident  on 
the  microphone  from  the  voltage  level  (in 
decibels  re  1  V)  at  the  output  of  the 
microphone  system,  and  adding  93.98  dB  to 
the  result. 

A36.3.1.7     Time-average  band  sound 
pressure  level  means  in  decibels,  ten  times 
the  logarithm  to  the  base  ten,  of  the  ratio  of 
the  time  mean  square  of  the  instantaneous 
sound  pressure  during  a  stated  time  interval 
and  in  a  specified  one-third  octave  band,  to 
the  square  of  the  reference  sound  pressure  of 
20  uPa. 

A36.3.1.8    Level  range  means,  in  decibels, 
an  operating  range  determined  by  the  setting 
of  the  controls  that  are  provided  in  a 
measurement  system  for  the  recording  and 
one-third  octave  band  analysis  of  a  sound 
pressure  signal.  The  upper  boundary 
associated  with  any  particular  level  range 
must  be  rounded  to  the  nearest  decibel. 

A36.3.1.9    Calibration  sound  pressure 
level  means,  in  decibels,  the  sound  pressure 
level  produced,  under  reference 
environmental  conditions,  in  the  cavity  of 
the  coupler  of  the  sound  calibrator  that  is 
used  to  determine  the  overall  acoustical 
sensitivity  of  a  measurement  system. 

A36.3.1.10    Reference  level  mnge  meems, 
in  decibels,  the  level  range  for  determining 
the  acoustical  sensitivity  of  the  measurement 
sysjem  and  containing  the  calibration  sound 
pressure  level. 

A36.3.1.11     Calibration  check  frequency 
means,  in  hertz,  the  nominal  frequency  of  the 
sinusoidal  sound  pressure  signal  produced 
by  the  sound  calibrator. 

A36.3.1.12    Level  difference  means,  in 
decibels,  for  any  nominal  one-third  octave 
midband  frequency,  the  output  signal  level 
measured  on  any  level  range  minus  the  level 
of  the  corresponding  electrical  input  signal. 

A36.3. 1 . 1 3    Reference  level  difference 
means,  in  decibels,  for  a  stated  frequency,  the 
level  difference  measured  on  a  level  range  for 
an  electrical  input  signal  corresponding  to 
the  calibration  sound  pressure  level,  adjusted 
as  appropriate,  for  the  level  range. 

A36.3.1.14    Level  non-linearity  means,  in 
decibels,  the  level  difference  measured  on 
any  level  range,  at  a  stated  one-third  octave 
nominal  midband  frequency,  minus  the 
corresponding  reference  level  difference,  all 
input  and  output  signals  being  relative  to  the 
same  reference  quantity. 

A36.3.1.15    Linear  operating  range  means, 
in  decibels,  for  a  stated  level  range  and 
frequency,  the  range  of  levels  of  steady 


sinusoidal  electrical  signals  applied  to  the 
input  of  the  entire  measurement  system, 
exclusive  of  the  microphone  but  including 
the  microphone  preamplifier  and  any  other 
signal-conditioning  elements  that  are 
considered  to  be  part  of  the  microphone 
system,  extending  from  a  lower  to  an  upper 
boundary,  over  which  the  level  non-linearity 
is  within  specified  tolerance  limits. 

Note.  Microphone  extension  cables  as 
configured  in  the  field  need  not  be  included 
for  the  linear  operating  range  determination. 

A  3  6 . 3 . 1 . 1 6     Win  d screen  insertion  loss 
means,  in  decibels,  at  a  stated  nominal  one- 
third  octave  midband  frequency,  and  for  a 
stated  sound  incidence  angle  on  the  inserted 
microphone,  the  indicated  sound  pressure 
level  without  the  windscreen  installed 
around  the  microphone  minus  the  sound 
pressure  level  with  the  windscreen  installed. 

A36.3.2    Reference  environmental 
conditions. 

A36.3.2.1  The  reference  environmental 
conditions  for  specifying  the  performance  of 
a  measurement  system  are: 

(a)  air  temperature— 73.4°F  (23°C): 

(b)  static  air  pressure — 101.325  kPa;  and 

(c)  relative  humidity — 50  %. 
A36.3.3     General. 

Note.  Measurements  of  aircraft  noise  that 
use  instruments  that  conform  to  the 
specifications  of  this  section  yield  one-third 
octave  band  sound  pressure  levels  as  a 
function  of  time.  These  one-third  octave  band 
levels  are  to  be  used  for  the  calculation  of 
effective  perceived  noise  level  as  described 
in  section  A36.4. 

A36.3.3.1     The  measurement  system  must 
consist  of  equipment  approved  by  the  FAA 
and  equivalent  to  the  foUovnng: 

(a)  A  windscreen  (see  A36.3.4); 

(b)  A  microphone  system  (see  A36.3.5); 

(c)  A  recording  and  reproducing  system  to 
store  the  measured  aircraft  noise  signals  for 
subsequent  analysis  (see  A36.3.6  ); 

(d)  A  one-third  octave  band  analysis 
system  (see  A36.3.7);  and 

(e)  Calibration  systems  to  maintain  the 
acoustical  sensitivity  of  the  above  systems 
within  specified  tolerance  limits  (see 
A36.3.8). 

A36.3.3.2     For  any  component  of  the 
measurement  system  that  converts  an  analog 
signal  to  digital  form,  such  conversion  must 
be  performed  so  that  the  levels  of  any 
possible  aliases  or  artifacts  of  the  digitization 
process  will  be  less  than  the  upper  boundary 
of  the  linear  operating  range  by  at  least  50  dB 
at  any  frequency  less  than  12.5  kHz.  The 
sampling  rate  must  be  at  least  28  kHz.  An 


anti-aliasing  filter  must  be  included  before 
the  digitization  process. 

A36.3.4     Windscreen. 

A36. 3.4.1    In  the  absence  of  wind  and  for 
sinusoidal  sounds  at  grazing  incidence,  the 
insertion  loss  caused  by  the  windscreen  of  a 
stated  type  installed  around  the  microphone 
must  not  exceed  ±1.5  dB  at  nominal  one- 
third  octave  midband  frequencies  from  50  Hz 
to  10  kHz  inclusive. 

A36.3.5    Microphone  system. 

A36.3.5.1    The  microphone  system  must 
conform  to  the  specifications  in  sections 
A36.3.5.2  to  A36.3.5.4.  Various  microphone 
systems  may  be  approved  by  the  FAA  on  the 
basis  of  demonstrated  equivalent  overall 
electroacoustical  performance.  Where  two  or 
more  microphone  systems  of  the  same  type 
are  used,  demonstration  that  at  least  one 
system  conforms  to  the  specifications  in  full 
is  sufficient  to  demonstrate  conformance. 

Note.  This  demonstration  of  equivalent 
performance  does  not  eliminate  the  need  to 
calibrate  and  check  each  system  as  defined 
in  section  A36.3.9. 

A36.3.5.2    The  microphone  must  be 
mounted  with  the  sensing  element  4  ft  (1.2 
m)  above  the  local  ground  surface  and  must 
be  oriented  for  grazing  incidence,  i.e.,  with 
the  sensing  element  substantially  in  the 
plane  defined  by  the  predicted  reference 
flight  path  of  the  aircraft  and  the  measuring 
station.  The  microphone  mounting 
arrangement  must  minimize  the  interference 
of  the  supports  with  the  sound  to  be 
measured.  Figure  A36-1  illustrates  sound 
incidence  angles  on  a  microphone. 

A36.3.5.3    The  free-field  sensitivity  level 
of  the  microphone  and  preamplifier  in  the 
reference  direction,  at  frequencies  over  at 
least  the  range  of  one-third-octave  nominal 
midband  frequencies  from  50  Hz  to  5  kHz 
inclusive,  must  be  within  ±1.0  dB  of  that  at 
the  calibration  check  frequency,  and  within 
±2.0  dB  for  nominal  midband  frequencies  of 
6.3  kHz,  8  kHz  and  10  kHz. 

A36.3.5.4    For  sinusoidal  sound  waves  at 
each  one-third  octave  nominal  midband 
frequency  over  the  range  from  50  Hz  to  10 
kHz  inclusive,  the  free-field  sensitivity  levels 
of  the  microphone  system  at  sound  incidence 
angles  of  30°,  60°,  90°,  120°  and  150°,  must 
not  differ  fetjm  the  free-field  sensitivity  level 
at  a  sound  incidence  angle  of  0°  ("normal 
incidence")  by  more  than  the  values  shown 
in  Table  A36-1.  The  free-field  sensitivity 
level  differences  at  sound  incidence  angles 
between  any  two  adjacent  sound  incidence 
angles  in 
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Table  A36-1  must  not  exceed  the  tolerance 
limit  for  the  greater  angle. 


60° 


90°  Grazing  Incidence 


120° 


0°  Normal  Incidence 


180*> 


Sensina  Element 
Fiuurt    \ -ir*  i    Illustration  of  Nound  incidence  angles  <m  a  microphone 


Maximum  Difference  Between  the  Free-Field  Sensitivity  Level  of  a  Microphone  System  at  Normal  Incidence 
AND  THE  Free-Field  Sensitivity  Level  at  Specified  Sound  Incidence  Angles 


Nominal  midband  frequency  kHz 

dB  Sound  Incidence  angle  degrees 

30 

60 

90 

120 

150 

0.05  to  1.6 

0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
1.0 
1.5 
2.0 

0.5 
0.5 
0.5 
1.0 
1.0 
1.5 
2.0 
2.5 
3.5 

1.0 
1.0 
1.0 
1.5 
2.0 
2.5 
3.0 
4.0 
5.5 

1.0 
1.0 
1.5 
2.0 
2.5 
3.0 
4.0 
5.5 
6.5 

1.0 
1.0 
1.5 
2.0 
2.5 
3.0 
4.0 
■5.5 
7.5 

2.0  

2.5 

3.15  

4.0  

5.0  

6.3  

8.0  

10.0 

Table  A36-1     Microphone  Directional 
Response  Requirements 

A36.3.6    Recording  and  reproducing 
systems. 

A36. 3.6.1     A  recording  and  reproducing 
system,  such  as  a  digital  or  analog  magnetic 
tape  recorder,  a  computer-based  system  or 
other  permanent  data  storage  device,  must  be 
used  to  store  sound  pressure  signals  for 
subsequent  analysis.  The  sound  produced  by 
the  aircraft  must  be  recorded  in  such  a  way 
that  a  record  of  the  complete  acoustical 
signal  is  retained.  The  recording  and 
reproducing  systems  must  conform  to  the 
specifications  in  sections  A36.3.6.2  to 
A36.3.6.9  at  the  recording  speeds  and/or  data 
sampling  rates  used  for  the  noise  certification 
tests.  Conformance  must  be  demonstrated  for 
the  frequency  bandwidths  and  recording 
channels  selected  for  the  tests. 

A36.3.6.2    The  recording  and  reproducing 
systems  must  be  calibrated  as  described  in 
section  A36.3.9. 

(a)  For  aircraft  noise  signals  for  which  the 
high  frequency  spectral  levels  decrease 
rapidly  with  increasing  frequency, 
appropriate  pre-emphasis  and 
complementary  de-emphasis  networks  may 


be  included  in  the  measurement  system.  If 
pre-emphasis  is  included,  over  the  range  of 
nominal  one-third  octave  midband 
frequencies  from  800  Hz  to  10  kHz  inclusive, 
the  electrical  gain  provided  by  the  pre- 
emphasis  network  must  not  exceed  20  dB 
relative  to  the  gain  at  800  Hz. 

A36.3.6.3    For  steady  sinusoidal  electrical 
signals  applied  to  the  input  of  the  entire 
measurement  system  including  all  parts  of 
the  microphone  system  except  the 
microphone  at  a  selected  signal  level  within 
5  dB  of  that  corresponding  to  the  calibration 
sound  pressure  level  on  the  reference  level 
ramge,  the  time-average  signal  level  indicated 
by  the  readout  device  at  any  one-third  octave 
nominal  midband  frequency  from  50  Hz  to  10 
kHz  inclusive  must  be  within  ±1.5  dB  of  that 
at  the  calibration  check  frequency.  The 
frequency  response  of  a  measurement  system, 
which  includes  components  that  convert 
analog  signals  to  digital  form,  must  be  within 
±0.3  dB  of  the  response  at  10  kHz  over  the 
frequency  range  from  10  kHz  to  11.2  kHz. 

Note:  Microphone  extension  cables  as 
configured  in  the  field  need  not  be  included 
for  the  frequency  response  determination. 
This  allowance  does  not  eliminate  the 


requirement  of  including  microphone 
extension  cables  when  performing  the  pink 
noise  recording  in  section  A36.3.9.5. 

A36.3.6.4    For  analog  tape  recordings,  the 
amplitude  fluctuations  of  a  1  kHz  sinusoidal 
signal  recorded  within  5  dB  of  the  level 
corresponding  to  the  calibration  sound 
pressure  level  must  not  vary  by  more  than 
±0.5  dB  throughout  any  reel  of  the  type  of 
magnetic  tape  used.  Conformance  to  this 
requirement  must  be  demonstrated  using  a 
device  that  has  time-averaging  properties 
equivalent  to  those  of  the  spectrum  analyzer. 

A36.3.6.5    For  all  appropriate  level  ranges 
and  for  steady  sinusoidal  electrical  signals 
applied  to  the  input  of  the  measurement 
system,  including  all  parts  of  the  microphone 
system  except  the  microphone,  at  one-third- 
octave  nominal  midband  frequencies  of  50 
Hz,  1  kHz  and  10  kHz,  and  the  calibration 
check  frequency,  if  it  is  not  one  of  these 
frequencies,  the  level  non-linearity  must  not 
exceed  ±0.5  dB  for  a  linear  operating  range 
of  at  least  50  dB  below  the  upper  boundary 
of  the  level  range. 

Note  1:  Level  linearity  of  measurement 
system  components  may  be  tested  according 
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to  the  methods  described  in  lEC  61265  as 
amended. 

Note  2:  Microphone  extension  cables 
configured  in  the  field  need  not  be  included 
for  the  level  linearity  determination. 

A36.3.6.6    On  the  reference  level  range, 
the  level  corresponding  to  the  calibration 
sound  pressure  level  must  be  at  least  5  dB, 
but  no  more  than  30  dB  less  than  the  upper 
boundary  of  the  level  range. 

A36.3.6.7    The  linear  operating  ranges  on 
adjacent  level  ranges  must  overlap  by  at  least 
50  dB  minus  the  change  in  attenuation 
introduced  by  a  change  in  the  level  range 
controls. 

Note:  It  is  possible  for  a  measurement 
system  to  have  level  range  controls  that 
permit  attenuation  changes  of  either  10  dB  or 
1  dB,  for  example.  With  10  dB  steps,  the 
minimum  overlap  required  would  be  40  dB, 
and  with  1  dB  steps  the  minimum  overlap 
would  be  49  dB. 

A36.3.6.8    An  overload  indicator  must  be 
included  in  the  recording  and  reproducing 
systems  so  that  an  overload  indication  will 
occur  during  an  overload  condition  on  any 
relevant  level  range. 

A36.3.6.9    Attenuators  included  in  the 
measurement  system  to  permit  range  changes 
must  operate  in  known  intervals  of  decibel 
steps. 

A36.3.7     Analysis  systems. 

A36.3.7.1    The  analysis  system  must 
conform  to  the  specifications  in  sections 
A36.3.7.2  to  A36.3.7.7  for  the  frequency 
bandwidths,  channel  configurations  and  gain 
settings  used  for  analysis. 

A36.3.7.2    The  output  of  the  analysis 
system  must  consist  of  one-third  octave  band 
sound  pressure  levels  as  a  function  of  time, 
obtained  by  processing  the  noise  signals 
(preferably  recorded)  through  an  analysis 
system  with  the  following  characteristics: 

(a)  A  set  of  24  one-third  octave  band  filters, 
or  their  equivalent,  having  nominal  midband 
frequencies  from  50  Hz  to  10  kHz  inclusive; 

(b)  Response  and  averaging  properties  in 
which,  in  principle,  the  output  from  any  one- 
third  octave  filter  band  is  squared,  averaged 
and  displayed  or  stored  as  time-averaged 
sound  pressure  levels; 

(c)  The  interval  between  successive  sound 
pressure  level  samples  must  be  500  ms  ±5 
milliseconds  (ms)  for  spectral  analysis  with 
or  without  slow  time  weighting,  as  defined 
in  section  A36.3.7.4; 

(d)  For  those  analysis  systems  that  do  not 
process  the  sound  pressure  signals  during  the 
period  of  time  required  for  readout  and/or 
resetting  of  the  analyzer,  the  loss  of  data  must 
not  exceed  a  duration  of  5  ms;  and 

(e)  The  analysis  system  must  operate  in 
real  time  from  50  Hz  through  at  least  12  kHz 
inclusive.  This  requirement  applies  to  all 


operating  channels  of  a  multi-channel 
spectral  analysis  system. 

A36.3.7.3    The  minimum  standard  for  the 
one-third  octave  band  analysis  system  is  the 
class  2  electrical  performance  requirements 
of  lEC  61260  as  amended,  over  the  range  of 
one-third  octave  nominal  midband 
frequencies  from  50  Hz  through  10  kHz 
inclusive. 

Note:  Tests  of  the  one-third  octave  band 
analysis  system  may  be  made  according  to 
the  methods  described  in  lEC  61260  for 
relative  attenuation,  anti-aliasing  filters,  real 
time  operation,  level  linearity,  and  filter 
integrated  response  (effective  bandwidth). 

A36.3.7.4  When  slow  time  averaging  is 
performed  in  the  analyzer,  the  response  of 
the  one-third  octave  band  analysis  system  to 
a  sudden  onset  or  interruption  of  a  constant 
sinusoidal  signal  at  the  respective  one-third 
octave  nominal  midband  frequency,  must  be 
measured  at  sampling  instants  0.5,  1,  1.5  and 
2  seconds(s)  after  the  onset  and  0.5  and  1  s 
after  interruption.  The  rising  response  must 
be  -4  ±  1  dB  at  0.5  s,  -1.75  ±  0.75  dB  at  1 
s,  -1  ±  0.5  dB  at  1.5  s  and  -0.5  ±  0.5  dB  at 
2  s  relative  to  the  steady-state  level.  The 
falling  response  must  be  such  that  the  sum 
of  the  output  signal  levels,  relative  to  the 
initial  steady-state  level,  and  the 
corresponding  rising  response  reading  is  -6.5 
±  1  dB,  at  both  0.5  and  1  s.  At  subsequent 
times  the  sumt)f  the  rising  and  falling 
responses  must  be  -7.5  dB  or  less.  This 
equates  to  an  exponential  averaging  process 
(slow  weighting)  with  a  nominal  1  s  time 
constant  (i.e.,  2  s  averaging  time). 

A36.3.7.5  When  the  one-third  octave  band 
sound  pressure  levelsare  determined  from 
the  output  of  the  analyzer  without  slow  time 
weighting,  slow  time  weighting  must  be 
simulated  in  the  subsequent  processing. 
Simulated  slow  weighted  sound  pressure 
levels  can  be  obtained  using  a  continuous 
exponential  averaging  process  by  the 
following  equation: 
U(i,k)  =  10  log  1(0.60653)10 

0.lLsli.(kndash;l))  +  (0.39347)  10 
0  1  Ui.k)l 

Where  L»(i,k)  is  the  simulated  slow  weighted 
sound  pressure  level  and  L(i,k)  is  the  as- 
measured  0.5  s  time  average  sound 
pressure  level  determined  from  the 
output  of  the  analyzer  for  the  k-th  instant 
of  time  and  the  i-th  one-third  octave 
band.  For  k  =1,  the  slow  weighted  sound 
pressure  Ls(i,(k-1=0)]  on  the  right  hand 
side  should  be  set  to  0  dB.  An 
approximation  of  the  continuous 
exponential  averaging  is  represented  by 
the  following  equation  for  a  four  sample 
averaging  process  for  k  S(  4: 


L.(i.k)  =  10  log  ((0.13)10  0.mi.(kndMh;3)l  + 
(0.21)  10  0.lL|i.(k  nd«h:2)l  +(0.27)  10 
0  ILIi.tk  ndub;1)l  +  (0.39)10  0  'Ui.kD 

Where  Ls(i,k)  is  the  simulated  slow  weighted 
sound  pressure  level  and  L(i,k)  is  the  as 
measured  0.5  s  time  average  sound 
pressure  level  determined  from  the 
output  of  the  analyzer  for  the  k-th  instant 
of  time  and  the  i-th  one-third  octave 
band. 
The  sum  of  the  weighting  factors  is  1.0  in 
the  two  equations.  Sound  pressure  levels 
calculated  by  means  of  either  equation  are 
valid  for  the  sixth  and  subsequent  0.5  s  data 
samples,  or  for  times  greater  than  2.5  s  after 
initiation  of  data  analysis. 

Note:  The  coefficients  in  the  two  equations 
were  calculated  for  use  in  determining 
equivalent  slow  weighted  sound  pressure 
levels  from  samples  of  0.5  s  time  average 
sound  pressure  levels.  The  equations  should 
not  be  used  with  data  samples  where  the 
averaging  time  differs  from  0.5  s. 

A36.3.7.6  The  instant  in  time  by  which  a 
slow  time  weighted  sound  pressure  level  is 
characterized  must  be  0.75  s  earlier  than  the 
actual  readout  time. 

Note:  The  definition  of  this  instant  in  time 
is  required  to  correlate  the  recorded  noise 
with  the  aircraft  position  when  the  noise  was 
emitted  and  takes  into  account  the  averaging 
period  of  the  slow  weighting.  For  each  0.5 
second  data  record  this  instant  in  time  may 
also  be  identified  as  1.25  seconds  after  the 
start  of  the  associated  2  second  averaging 
period. 

A36.3.7.7  The  resolution  of  the  soimd 
pressure  levels,  both  displayed  and  stored, 
must  be  0.1  dB  or  finer. 

A36.3.8  Calibration  systems. 

A36.3.8.1  The  acoustical  sensitivity  of  the 
measurement  system  must  be  determined 
using  a  sound  calibrator  generating  a  known 
sound  pressure  level  at  a  known  frequency. 
The  minimum  standard  for  the  sound 
calibrator  is  the  class  IL  requirements  of  lEC 
60942  as  amended. 

A36.3.9     Calibration  and  checking  of 
system. 

A36.3.9.1  Calibration  and  checking  of  the 
measurement  system  and  its  constituent 
components  must  be  carried  out  to  the 
satisfaction  of  the  FAA  by  the  methods 
specified  in  sections  A36.3.9.2  through 
A36.3.9.10.  The  calibration  adjustments, 
including  those  for  environmental  effects  on 
sound  calibrator  output  level,  must  be 
reported  to  the  FAA  and  applied  to  the 
measured  one-third-octave  sound  pressure 
levels  determined  from  the  output  of  the 
analyzer.  Data  collected  during  an  overload 
indication  are  invalid  and  may  not  be  used. 
If  the  overload  condition  occurred  during 
recording,  the 
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associated  test  data  are  invalid,  whereas  if 
the  overload  occurred  during  analysis,  the 
auialysis  must  be  repeated  with  reduced 
sensitivity  to  eliminate  the  overload. 

A36.3.9.2  The  free-field  frequency 
response  of  the  microphone  system  may  be 
determined  by  use  of  an  electrostatic  actuator 
in  combination  with  manufacturer's  data  or 
by  tests  in  an  anechoic  free-field  facility.  The 
correction  for  frequency  response  must  be 
determined  within  90  days  of  each  test  series. 
The  correction  for  non-uniform  frequency 
response  of  the  microphone  system  must  be 
reported  to  the  FAA  and  applied  to  the 
measured  one-third  octave  band  sound 
pressure  levels  determined  from  the  output 
of  the  analyzer. 

A36.3.9.3  When  the  angles  of  incidence  of 
sound  emitted  from  the  aircraft  are  within 
±30°  of  grazing  incidence  at  the  microphone 
(see  Figure  A36-1),  a  single  set  of  free-field 
corrections  based  on  grazing  incidence  is 
considered  sufficient  for  correction  of 
directional  response  effects.  For  other  cases, 
the  auigle  of  incidence  for  each  0.5  second 
sample  must  be  determined  arid  applied  for 
the  correction  of  incidence  effects. 

A36.3.9.4  For  analog  magnetic  tape 
recorders,  each  reel  of  magnetic  tape  must 
carry  at  least  30  seconds  of  pink  random  or 
pseudo-random  noise  at  its  beginning  and 
end.  Data  obtained  from  analogue  tape- 
recorded  signals  will  be  accepted  as  reliable 
only  if  level  differences  in  the  10  kHz  one- 
third-octave-band  are  not  more  than  0.75  dB 
for  the  signals  recorded  at  the  beginning  and 
end. 

A36.3.9.5  The  frequency  response  of  the 
entire  measurement  system  while  deployed 
in  the  field  during  the  test  series,  exclusive 
of  the  microphone,  must  be  determined  at  a 
level  within  5  dB  of  the  level  corresponding 
to  the  calibration  sound  pressure  level  on  the 
level  range  used  during  the  tests  for  each 
one-third  octave  nominal  midband  frequency 
from  50  Hz  to  10  kHz  inclusive,  utilizing 
pink  random  or  pseudo-random  noise.  The 
output  of  the  noise  generator  must  be 
determined  by  a  method  traceable  to  the  U.S. 
National  Institute  of  Standards  and 
Technology  or  an  equivalent  national 
standards  laboratory  as  determined  by  the 
FAA  within  six  months  of  each  test  series. 
Any  changes  in  the  relative  output  from  the 
previous  calibration  at  each  one-third  octave 
band  may  not  exceed  0.2  dB.  The  correction 
for  frequency  response  must  be  reported  to 
the  FAA  and  applied  to  the  measured  one- 
third  octave  sound  pressure  levels 
determined  from  the  output  of  the  analyzer. 


A36.3.9.6  The  performance  of  switched 
attenuators  in  the  equipment  used  during 
noise  certification  measurements  and 
calibration  must  be  checked  within  six 
months  of  each  test  series  to  ensure  that  the 
maximum  error  does  not  exceed  0.1  dB. 

A36.3.9.7  The  sound  pressure  level 
produced  in  the  cavity  of  the  coupler  of  the 
sound  calibrator  must  be  calculated  for  the 
test  environmental  conditions  using  the 
manufacturer's  supplied  information  on  the 
influence  of  atmospheric  air  pressure  and 
temperature.  This  sound  pressure  level  is 
used  to  establish  the  acoustical  sensitivity  of 
the  measurement  system.  Within  six  months 
of  each  test  series  the  output  of  the  sound 
calibrator  must  be  determined  by  a  method 
traceable  to  the  U.S.  National  Institute  of 
Standards  and  Technology  or  an  equivalent 
national  standards  laboratory  as  determined 
by  the  FAA.  Changes  in  output  from  the 
previous  calibration  must  not  exceed  0.2  dB. 

A36.3.9.8    Sufficient  sound  pressure  level 
calibrations  must  be  made  during  each  test 
day  to  ensure  that  the  acoustical  sensitivity 
of  the  measurement  system  is  known  at  the 
prevailing  environmental  conditions 
corresponding  with  each  test  series.  The 
difference  between  the  acoustical  sensitivity 
levels  recorded  immediately  before  and 
immediately  after  each  test  series  on  each 
day  may  not  exceed  0.5  dB.  The  0.5  dB  limit 
applies  after  any  atmospheric  pressure 
corrections  have  been  determined  for  the 
calibrator  output  level.  The  arithmetic  mean 
of  the  before  and  after  measurements  must  be 
used  to  represent  the  acoustical  sensitivity 
level  of  the  measurement  system  for  that  test 
series.  The  calibration  corrections  must  be 
reported  to  the  FAA  and  applied  to  the 
measured  one-third  octave  band  sound 
pressure  levels  determined  from  the  output 
of  the  analyzer. 

A36.3.9.9    Each  recording  medium,  such 
as  a  reel,  cartridge,  cassette,  or  diskette,  must 
carry  a  sound  pressure  level  calibration  of  at 
least  10  seconds  duration  at  its  beginning  and 
end. 

A36.3.9.10    The  free-field  insertion  loss  of 
the  windscreen  for  each  one-third  octave 
nominal  midband  fi^uency  fix)m  50  Hz  to  10 
kHz  inclusive  must  be  determined  with 
sinusoidal  sound  signals  at  the  incidence 
angles  determined  to  be  applicable  for 
correction  of  directional  response  effects  per 
section  A36.3.9.3.  The  interval  between 
angles  tested  must  not  exceed  30  degrees.  For 
a  windscreen  that  is  undamaged  and 
uncontaminated,  the  insertion  loss  may  be 
taken  from  manufacturer's  data. 


Alternatively,  withiiLsix  months  of  each  test 
series  the  insertion  loss  of  the  windscreen 
may  be  determined  by  a  method  traceable  to 
the  U.S.  National  Institute  of  Standards  and 
Technology  or  an  equivalent  national 
standards  laboratory  as  determined  by  the 
FAA.  Changes  in  the  insertion  loss  from  the 
previous  calibration  at  each  one-third-octave 
frequency  band  must  not  exceed  0.4  dB.  The 
correction  for  the  &«e-field  insertion  loss  of 
the  windscreen  must  be  reported  to  the  FAA 
and  applied  to  the  measured  one-third  octave 
sound  pressure  levels  determined  from  the 
output  of  the  analyzer. 

A36.3.9.11    Ambient  noise,  including  both 
acoustical  background  and  electrical  noise  of 
the  measurement  system,  must  be  recorded 
for  at  least  10  seconds  at  the  measurement 
points  with  the  system  gain  set  at  the  levels 
used  for  the  aircraft  noisp  measurements. 
Ambient  noise  must  be  representative  of  the 
acoustical  background  that  exists  during  the 
flyover  test  run.  The  recorded  aircraft  noise 
data  is  acceptable  only  if  the  ambient  noise 
levels,  when  analyzed  in  the  same  way,  and 
quoted  in  PNL  (see  A36.4.1.3  (a)),  are  at  least 
20  dB  below  the  maximum  PNL  of  the 
aircraft. 

A36.3.9.12    Aircraft  sound  pressure  levels 
within  the  10  dB-down  points  (see  A36.4.5.1) 
must  exceed  the  mean  ambient  noise  levels 
determined  in  section  A36.3.9.11  by  at  least 
3  dB  in  each  one-third  octave  band,  or  must 
be  adjusted  using  a  method  approved  by  the 
FAA;  one  method  is  described  in  the  current 
Advisory  Circular  for  this  part. 

Section  A36.4     Calculation  of  Effective 
Perceived  Noise  Level  From  Measured  Data. 

A36.4,l     General. 

A36.4.1.1     The  basic  element  for  noise 
certification  criteria  is  the  noise  evaluation 
measure  known  as  effective  perceived  noise 
level,  EPNL,  in  units  of  EPNdB,  which  is  a 
single  number  evaluator  of  the  subjective 
effects  of  airplane  noise  on  human  beings. 
Simply  stated,  EPNL  consists  of 
instantaneous  perceived  noise  level,  PNL, 
corrected  for  spectral  irregularities,  and  for 
duration.  The  spectral  irregularity  correction, 
called  "tone  correction  factor",  is  made  at 
each  time  increment  for  only  the  maximum 
tone. 

A36.4.1.2    Three  basic  physical  properties 
of  sound  pressure  must  be  measured:  Level, 
frequency  distribution,  and  time  variation. 
To  determine  EPNL,  the  instantaneous  sound 
pressure  level  in  each  of  the  24  one-third 
octave  bands 
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is  required  for  each  0.5  second  increment  of 
time  during  the  airplane  noise  measurement. 
A36.4.1.3  The  calculation  procedure  that 
uses  physical  measurements  of  noise  to 
derive  the  EPNL  evaluation  measure  of 
subjective  response  consists  of  the  following 
five  steps: 

(a)  The  24  one-third  octave  bands  of  sound 
pressure  level  are  converted  to  perceived 
noisiness  (noy)  using  one  of  the  methods  of 
sub-section  A36. 4. 2.1(a).  The  noy  values  are 
combined  and  then  converted  to 
instantaneous  perceived  noise  levels,  PNL(k). 

(b)  A  tone  correction  factor  C(k)  is 
calculated  for  each  spectrum  to  account  for 
the  subjective  response  to  the  presence  of 
spectral  irregularities. 

(c)  The  tone  correction  factor  is  added  to 
the  perceived  noise  level  to  obtain  tone- 
corrected  perceived  noise  levels  PNLT(k),  at 
each  one-half  second  increment: 
PNLT(k)  =  PNL(k)  +  C(k) 

The  instantaneous  values  of  tone-corrected 
perceived  noise  level  are  derived  and  the 
maximum  value,  PNLTM,  is  determined. 

(d)  A  duration  correction  factor,  D,  is 
computed  by  integration  under  the  curve  of 
tone-corrected  perceived  noise  level  versus 
time. 

(e)  Effective  perceived  noise  level,  EPNL,  is 
determined  by  the  algebraic  sum  of  the 
maximum  tone-corrected  perceived  noise 
level  and  the  duration  correction  factor: 
EPNL  =  PNLTM  +  D 

A36.4.2     Perceived  noise  level. 

A36.4.2.1     Instantaneous  perceived  noise 
levels,  PNL(k),  must  be  calculated  from 
instantaneous  one-third  octave  band  sound 
pressure  levels,  SPL(i,k)  as  follows: 

(a)  Step  1:  For  each  one-third  octave  band 
from  50  through  10,000  Hz,  convert  SPL(i,k) 
to  perceived  noisiness  n(i,k),  by  using  the 
mathematical  formulation  of  the  noy  table 
given  in  section  A36.4.7,  or  to  the  Table  of 
Perceived  Noisiness  in  the  current  Advisory 
Circular  for  this  part. 

(b)  Step  2:  Combine  the  perceived 
noisiness  values,  n(i,k),  determined  in  step  1 
by  using  the  following  formula: 


N(k)  =  n(k)-h0.15 


24 


In(i,k) 


-n(k) 


24 


=  0.85n(k)-t-0.15Xn(i,k) 


Where  n(k)  is  the  largest  of  the  24  values  of 
n(i,k)  and  N(k)  is  the  total  perceived 
noisiness. 

(c)  Step  3:  Convert  the  total  perceived 
noisiness,  N(k),  determined  in  Step  2  into 
perceived  noise  level,  PNL(k),  using  the 
following  formula: 

PNfL(k)  =  40.0 -I- -^  log  N(k) 
log  2 

Note:  PNL(k)  is  plotted  in  the  current 
Advisory  Circular  for  this  part. 

A36.4.3    Correction  for  spectral 
irregularities. 

A36.4.3.1     Noise  having  pronounced 
spectral  irregularities  (for  example,  the 
maximimi  discrete  frequency  components  or 
tones)  must  be  adjusted  by  the  correction 
factor  C(k)  calculated  as  follows: 

(a)  Step  1:    After  applying  the  corrections 
specified  under  section  A36.3.9,  start  with 
the  sound  pressure  level  in  the  80  Hz  one- 
third  octave  band  (band  number  3),  calculate 
the  changes  in  sound  pressure  level  (or 
"slopes")  in  the  remainder  of  the  one-third 
octave  bands  as  follows: 

s{3,k]  ~  no  value 

s(4,Jc)  =  SPL(4jt)-SPL(3.i) 


s(i,k)  =  SPL(/,Jc)  - SPL  (i-l.k] 


s(24jt)  =  SPL(24.Jc)  -  SPL(23,i) 

(b)  Step  2:  Encircle  the  value  of  the  slope, 
s(i,  k),  where  the  absolute  value  of  the  chemge 
in  slope  is  greater  than  five;  that  is  where: 
|As(/,A:)|  =  |s(i,Jc)  -  s(j-  l.ic)|>5 

(c)  Step  3: 

(1)  If  the  encircled  value  of  the  slope  s(i,k) 
is  positive  and  algebraically  greater  than  the 
slope  s(i-  l,k)  encircle  SPL(i,  k). 

(2)  If  the  encircled  value  of  the  slope  s(i, 
k)  is  zero  or  negative  and  the  slope  s(i  -  1  ,k) 
is  positive,  encircle  SPL(i-  l,k). 

(3)  For  all  other  cases,  no  sound  pressure 
level  value  is  to  be  encircled. 

(d)  Step  4:  Compute  new  adjusted  sound 
pressure  levels  SPL'(i,k)  as  follows: 

(1)  For  non-encircled  sound  pressure 
levels,  set  the  new  sound  pressure  levels 
equal  to  the  original  sound  pressure  levels, 
SPL'(i,k)  =  SPL(i,k). 

(2)  For  encircled  sound  pressure  levels  in 
bands  1  through  23  inclusive,  set  the  new 


sound  pressure  level  equal  to  the  arithmetic 
average  of  the  preceding  and  following  sound 
pressure  levels  as  shown  below: 
SPL'(jJc)  =  V2[SPL(j-l,k)+SPL(y+l.Jc)] 
(3)  If  the  sound  pressure  level  in  the 
highest  frequency  band  (i  =24)  is  encircled, 
set  the  new  sound  pressure  level  in  that  band 
equal  to: 

SPL'(24,  Jc)  =  SPL(23,  khs[23.k] 

(e)  Step  5:  Recompute  new  slope  s'(i,k), 
including  one  for  an  imaginary  25tb  band,  as 
follows: 
s'{3,k]  =  s'{A,k) 
s'(4,Jt)  =  SPL'(4.Jc)  -  SPL'(3.A:) 


s'CU)  =  SPLUi)  -  SPL'(i-l4c) 


s'(24,Jt)  =  SPL'(24,Jc)  -  SPL'(23,A:) 
s'(25,Jc)  =  s'(24,Jc) 

(f)  Step  6:  For  i,  from  3  through  23, 
compute  the  arithmetic  average  of  the  three 
adjacent  slopes  as  follows: 

s[i,k]  =  V3[s'(j,A:)  +  g-U  +  \.k)  +  s'U  +  2jk)] 

(g)  Step  7:  Compute  final  one-third  octave- 
band  sound  pressure  levels,  SPL''(i,k),  by 
begiiming  with  band  number  3  and 
proceeding  to  band  number  24  as  follows: 
SPL''(3,Jc)  =  SPL(3,k) 

SPL''(4jc)  =  SPL''(3.k)  +  s(3,k) 


SPL'U.k]  =  SPL'(i-l.k)  +  s(i-l.k) 


SPL''(24,ic)  =  SPL'(23,k)  +  s(23,k) 

(h)  Step  8:  Calculate  the  differences,  F  (i,k), 
between  the  original  sound  pressure  level 
and  the  final  background  sound  pressure 
level  as  follows: 
F\i.k]  =  SPL  U.k]  -  SPL'(/,A:) 
and  note  only  values  equal  to  or  greater  than 
1.5. 

(i)  Step  9:  For  each  of  the  relevant  one- 
third  octave  bands  (3  through  24),  determine 
tone  correction  factors  &x)m  the  sound 
pressure  level  differences  F  (i.k)  and  Table 
A36-2. 


4  JH  It- 
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Table  \3b-2.  lone  correction  factor 


(j)  Step  10:  Designate  the  largest  of  the  tone 
correction  factors,  determined  in  Step  9,  as 
C(k).  {An  example  of  the  tone  correction 
procedure  is  given  in  the  current  Advisory 
Circular  for  this  part.)  Tone-corrected 
perceived  noise  levels  PNLT(k)  must  be 
determined  by  adding  the  C(k)  values  to 
corresponding  PNL(k)  values,  that  is: 
PULT[k)  =  PNL(Jc)  +  a.k] 
For  any  i-th  one-third  octave  band,  at  any  k- 
th  increment  of  time,  for  which  the  tone 
correction  factor  is  suspected  to  result 
from  something  other  than  (or  in 
addition  to)  an  actual  tone  (or  any 
spectral  irregularity  other  than  airplane 
noise),  an  additional  analysis  may  be 
made  using  a  filter  with  a  bandwidth 
narrower  than  one-third  of  an  octave.  If 


the  narrow  band  analysis  corroborates 
these  suspicions,  then  a  revised  value  for 
the  background  sound  pressure  level 
SPL"(i,k),  may  be  determined  from  the 
narrow  band  analysis  and  used  to 
compute  a  revised  tone  correction  factor 
for  that  particular  one-third  octave  band. 
Other  methods  of  rejecting  spurious  tone 
corrections  may  be  approved. 

A36.4.3.2    The  tone  correction  procedure 
will  underestimate  EPNL  if  an  important  tone 
is  of  a  frequency  such  that  it  is  recorded  in 
two  adjacent  one-third  octave  bands.  An 
applicant  must  demonstrate  that  either: 

(a)  No  important  tones  are  recorded  in  two 
adjacent  one-third  octave  bands;  or 

(b)  That  if  it  has  occurred  that  the  tone 
correction  has  been  adjusted  to  the  value  it 


would  have  had  if  the  tone  had  been 
recorded  fully  in  a  single  one-third  octave 
band. 

A36.4.4    Meiximum  tone-corrected 
perceived  noise  level. 

A36.4.4.1     The  maximum  tone-corrected 
perceived  noise  level,  PNLTM,  must  be  the 
maximum  calculated  value  of  the  tone- 
corrected  perceived  noise  level  PNLT(k).  It 
must  be  calculated  using  the  procedure  of 
section  A36.4.3.  To  obtain  a  satisfactory 
noise  time  history,  measurements  must  be 
made  at  0.5  second  time  intervals. 

Note  1:  Figure  A36-2  is  an  example  of  a 
flyover  noise  tiifae  history  where  the 
maximum  value  is  clearly  indicated. 

Note  2:  In  the  absence  of  a  tone  correction 
factor,  PNLTM  would  equal  PNLM. 
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Figure  A36-2.   Kxample  of  perccned  noise  level  corrected  fnr  fr.nt 
as  a  function  of  aircraft  n\o\er  time 


A36.4.4.2    After  the  value  of  PNLTM  is 
obtained,  the  frequency  band  for  the  largest 
tone  correction  factor  is  identified  for  the  two 
preceding  and  two  succeeding  500  ms  data 
samples.  This  is  performed  in  order  to 
identify  the  possibility  of  tone  suppression  at 


PNLTM  by  one-third  octave  band  sharing  of 
that  tone.  If  the  value  of  the  tone  correction 
factor  C(k)  for  PNLTM  is  less  than'the 
average  value  of  C(k)  for  the  five  consecutive 
time  intervals,  the  average  value  of  C(k)  must 
be  used  to  compute  a  new  value  for  PNLTM. 


A36.4.5    Duration  correction. 

A36.4.5.1  The  duration  correction  factor 
D  determined  by  the  integration  technique  is 
defined  by  the  expression: 


D  =  10  log 


-,  Jantilog 
^    ^  t(i) 


PNLT 
10 


dt 


-PISfLTM 


Where  T  is  a  normalizing  time  constant, 
PNLTM  is  the  maximum  value  of  PNLT,  t(l) 
is  the  first  point  of  time  after  which  PNLT 
becomes  greater  than  PNLTM-10,  and  t{2)  is 


the  point  of  time  after  which  PNLT  remains 
constantly  less  than  PNLTM-10. 

A36.4.5.2     Since  PNLT  is  calculated  from 
measured  values  of  sound  pressure  level 


(SPL),  there  is  no  obvious  equation  for  PNLT 
as  a  function  of  time.  Consequently,  the 
equation  is  to  be  rewritten  with  a  summation 
sign  instead  of  an  integral  sign  as  follows: 


D  =  10  log 


'( 1 Y-^ 


lY^.        ..     PNLT(k) 

—  >  At.anulog ^-^ 

X  )^  ^10 


k=0 


PNLTM 


Where  At  is  the  length  of  the  equal 
increments  of  time  for  which  PNLT(k)  is 
calculated  and  d  is  the  time  interval  to  the 
nearest  0.5s  during  which  PNLT(k)  remains 
greater  or  equal  to  PNLTM-10. 

A36.4.5.3    To  obtain  a  satisfactory  history 
of  the  perceived  noise  level  use  one  of  the 
following: 


(a)  Half-second  time  intervals  for  At;  or 

(b)  A  shorter  time  interval  with  approved 
limits  and  constants. 

A36.4.5.4  The  following  values  for  T  and 
At  must  he  used  in  calculating  D  in  the 
equation  given  in  section  A36.4.5.2: 
T  =  10  s,  and 


At  =  0.5  s  (or  the  approved  sampling  time 

interval). 
Using  these  values,  the  equation  for  D 

becomes: 


4-'HlH 
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D  =  10  log 


^      .,      PNLT(k) 
2^antilog 

k=0 


10 


PNLTM-13 


Where  d  is  the  duration  time  defined  by  the 
points  corresponding  to  the  values  PNLTM- 
10. 

A36.4.5.5— If  in  using  the  procedures  given 
in  section  A36.4.5.2.  the  limits  of  PNLTM- 
10  fall  between  the  calculated  PNLT(k) 
values  (the  usual  case),  the  PNl,T(k)  values 
defining  the  limits  of  the  duration  interval 
must  be  chosen  from  the  PNLT(k)  values 
closest  to  PNLTM-10.  For  those  cases  with 
more  than  one  peak  value  of  PNLT(k),  the 
applicable  limits  must  be  chosen  to  yield  the 
largest  possible  value  for  the  duration  time. 

A36.4.6-£'^ecfjve  perceived  noise  level. 

A36.4.6.1-The  total  subjective  effect  of  an 
airplane  noise  event,  designated  effective 
perceived  noise  level,  EPNL,  is  equal  to  the 
algebraic  sum  of  the  maximum  value  of  the 
tone-corrected  perceived  noise  level, 
PNLTM,  and  the  duration  correction  D.  That 
is: 

EPNL  =  PNLTM  +  D 

Where  PNLTM  and  D  are  calculated  using 
the  procedures  given  in  sections  A36.4.2, 
A36.4.3,  A36.4.4.  and  A36.4.5. 


A36 A.7-Mathematical  formulation  of  noy 
tables. 

A36.4.7.1-The  relationship  between  sound 
pressure  level  (SPL)  and  the  logarithm  of 
perceived  noisiness  is  illustrated  in  Figure 
A36-3  and  Table  A36-3. 

A36.4.7.2-The  bases  of  the  mathematical 
formulation  are: 

(a)  The  slopes  (M(b).  M(c),  M(d)  and  M(e)) 
of  the  straight  lines; 

(b)  The  intercepts  (SPL(b)  and  SPL(c))  of 
the  lines  on  the  SPL  axis;  and 

(c)  The  coordinates  of  the  discontinuities, 
SPL(a)  and  log  n(a);  SPL(d)  and  log  n  =  -1.0; 
and  SPL(e)  and  log  n  =  log  (0.3). 

A36.4.7.3  Calculate  noy  values  using  the 
following  equations: 

(a) 

SPL  >  SPL(a) 

n  =  antilog  {Mc)[SPL  -  SPL(c)]} 

(b) 

SPL(b)  <.  SPL  <  SPL(a) 

n  =  antilog  {M[b)lSPL  ■  SPL(b)]} 

(c) 

SPL(e)^SPL  <SPL(b) 


n  =  0.3antilog  {Me)[SPL  -  SPL(e))} 

(d) 

SPL(c/)^SPL  <SPL(e) 

n  =  0.1  antilog  {M((/)(SPL  -  SPL(d)l} 

A36.4.7.4    Table  A36-3  lists  the  values  of 
the  constants  necessary  to  calculate 
perceived  noisiness  as  a  function  of  sound 
pressure  level. 


Section  A36.5 
FAA. 


Reporting  Of  data  to  the 


A36.5.1     General. 

A36.5.1.1     Data  representing  physical 
measurements  and  data  used  to  make 
corrections  to  physical  measurements  must 
be  recorded  in  an  approved  permanent  form 
and  appended  to  the  record. 

A36.5.1.2     All  corrections  must  be 
reported  to  and  approved  by  the  FAA.  In 
particular,  the  corrections  to  measurements 
for  equipment  response  deviations  must  be 
reported. 


s 
i 


f 


-1.0 


Figure  AJt)-i.    F*crtti%fd  n"iMncssa<;a 
function  of  sound  pressurr  level 
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A36.5.1.3    Applicants  may  be  required  to 
submit  estimates  of  the  individual  errors 
inherent  in  each  of  the  operations  employed 
in  obtaining  the  final  data. 

A36.5.2    Data  reporting. 


The  following  must  be  reported  to  the  FAA 
in  the  applicant's  noise  certification 
compliance  report. 

A36.5.2.1     The  applicant  must  present 
measured  and  corrected  sound  pressure 
levels  in  one-third  octave  band  levels  that  are 
obtained  with  equipment  conforming  to  the 


standards  described  in  section  A36.3  of  this 
appendix. 

A36.5.2.2    The  applicant  must  report  the 
make  and  model  of  equipment  used  for 
measurement  and  analysis  of  all  acoustic 
performance  and  meteorological  data. 
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0.030103 

0.079520 

63 

85.9 

60 

51 

4^ 

51 

0.040570 

1 1 

0.068160 

ft 

80 

87.3 

56 

4V 

'v 

4* 

J  j36a3i 

»» 

0.052288 

100 

79.9 

53 

■># 

M. 

42 

ft 

0.059640 

0.047534 

125 

79.8 

51 

46 

30 

'  V 

0.035336 

0.053013 

0.043573 

;^<;^ 

"6  C 

4* 

4< 

,- 

36 

0.033333 

/ 1 

>• 

2O0 

'4  0 

4« 

4!< 

24 

33 

«• 

0.040221 

8 

250 

'4  y 

44 

i2 

2 1 

50 

0.032051 

\ ' 

0.037349 

9 

315 

94.6 

42 

4i 

is 

27 

0.030675 

0.030103 

0.034859 

10 

4O0 
^00 

I 

^ 
^i 

4C 

;6 

i  6 

i 

)103 

fc?0 

40 

4i'' 

ift 

"^ «; 

>sO0 

i  000 

40 
4<j 

4(; 
4C; 

It 

\ 

' 

U 

0.053013 

1 ' 

1  250 

38 

38 

15 

21 

■}  03010' 

y 

3 

0.059640 

0.034859 

1  600 

34 

34 

12 

2; 

0  029%^: 

•■*■ 

0.053013 

0.040221 

2000 

32 

32 

9 

18 

i 

1 

< 

<• 

0.037349 

2  500 

30 

30 

5 

15 

1 

0.047712 

0.034859 

3  iW 

29 

29 

4 

14 

>• 

i 

1 

20 

4000 

29 

29 

5 

14 

0.053013 

\ 

' 

21 

50OO 

1 

r 

30 

30 

6 

15 

\ 

' 

tt 

0.034859 

1^ 
2} 

6  300 

S  000 

44  ,^ 

37 

34 

17 

17 

0  029%.:^ 
"i  04228' 

0.068160 
0.079520 

0.037349 

29960 

»* 

24 

10  000 

50  ' 

4i 

37 

21 

2^ 

»» 

n 

0.059640 

0.043573 

Table  \36-3.  Constants  for  mathematicalh  formutattd  n   \     jiues 


A36.5.2.3    The  applicant  must  report  the 
following  atmospheric  environmental  data, 
as  measured  immediately  before,  after,  or 
during  each  test  at  the  observation  points 
prescribed  in  section  A36.2  of  this  appendix. 

(a)  Air  temperature  and  relative  humidity; 

fb)  Maximum,  minimum  and  average  wind 
velocities;  and 

(c)  Atmospheric  pressure. 


A36.5.2.4  The  applicant  must  report 
conditions  of  local  topography,  ground  cover, 
and  events  that  might  interfere  with  sound 
recordings. 

A36.5.2.5    The  applicant  must  report  the 
following: 

(a)  Type,  model  and  serial  numbers  (if  any) 
of  airplane,  engine(s),  or  propeller(s)  (as 
applicable); 


(b)  Gross  dimensions  of  airplane  and 
location  of  engines; 

(c)  Airplane  gross  weight  for  each  test  run 
and  center  of  gravity  range  for  each  series  of 
test  runs; 
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(d)  Airplane  configuration  such  as  flap, 
airbrakes  and  landing  gear  positions  and 
propeller  pitch  angles  (if  applicable)  for  each 
test  run; 

(e)  Whether  auxiliary  power  units  (APU), 
when  fitted,  are  operating  for  each  test  run: 

(f)  Status  of  pneumatic  engine  bleeds  and 
engine  power  take-offs  for  each  test  run; 

(g)  Indicated  airspeed  in  knots  or 
kilometers  per  hour  for  each  test  run; 

(h)  Engine  performance  data: 

(1)  For  jet  airplanes:  engine  performance  in 
terms  of  net  thrust,  engine  pressure  ratios,  jet 
exhaust  temperatures  and  fan  or  compressor 
shaft  rotational  speeds  as  determined  from 
airplane  instruments  and  manufacturer's  data 
for  each  test  run; 

(2)  For  propeller-driven  airplanes:  engine 
performance  in  terms  of  brake  horsepower 
and  residual  thrust;  or  equivalent  shaft 
horsepower:  or  engine  torque  and  propeller 
rotational  speed;  as  determined  ft-om  airplane 
instnmients  and  manufacturer's  data  for  each 
test  nm; 

(i)  Airplane  flight  path  and  ground  speed 
during  each  test  run;  and 

(j)  The  applicant  must  report  whether  the 
airplane  has  any  modifications  or  non- 


standard equipment  likely  to  affect  the  noise 
characteristics  of  the  airplane.  Any  such 
modifications  or  non-standard  equipment 
must  be  approved  by  the  FAA. 

A36.5.3     Reporting  of  noise  certification 
reference  conditions. 

A36.5.3.1     Airplane  position  and 
performance  data  and  the  noise 
measurements  must  be  corrected  to  the  noise 
certification  reference  conditions  specified  in 
the  relevant  sections  of  appendix  C  of  this 
part.  The  applicant  must  report  these 
conditions,  including  reference  parameters, 
procedures  and  configurations. 

A36.5.4     Validity  of  results. 

A36. 5.4.1     Three  average  reference  EPNL 
values  and  their  90  per  cent  confidence 
limits  must  be  produced  from  the  test  results 
and  reported,  each  such  value  being  the 
arithmetical  average  of  the  adjusted 
acoustical  measurements  for  all  valid  test 
runs  at  each  measurement  point  (flyover, 
lateral,  or  approach.  If  more  than  one 
acoustic  measurement  system  is  used  at  any 
single  measurement  location,  the  resulting 
data  for  each  test  run  must  be  averaged  as  a 
single  measurement.  The  calculation  must  be 
performed  by: 


(a)  Computing  the  arithmetic  average  for 
each  flight  phase  using  the  values  from  each 
microphone  point;  and 

(b)  Computing  the  overall  arithmetic 
average  for  each  reference  condition  (flyover, 
lateral  or  approach)  using  the  values  in 
paragraph  (a)  of  this  section  and  the  related 
90  per  cent  confidence  limits. 

A36.5.4.2     For  each  of  the  three 
certification  measuring  points,  the  minimiun 
sample  size  is  six.  The  sample  size  must  be 
large  enough  to  establish  statistically  for  each 
of  the  three  average  noise  certification  levels 
a  90  per  cent  confidence  limit  not  exceeding 
±1.5  EPNdB.  No  test  result  may  be  omitted 
from  the  averaging  process  unless  approved 
by  the  FAA. 

Note:  Methods  available  for  calculating  the 
90  per  cent  confidence  interval  are  shown  in 
the  current  Advisory  Circular  for  this  part. 

A36.5.4.3    The  average  EPNL  figures 
obtained  by  the  process  described  in  section 
A36.5.4.1  must  be  those  by  which  the  noise 
performance  of  the  airplane  is  assessed 
against  the  noise  certification  criteria. 

Section  A36.6    Nomenclature:  Symbols  and 
Units. 


Symbol 


antilog 
C(k)  .... 


d 
D 


EPNL 

m 

F(i,k)  . 


h 
H 


Log  

log  n(a) 


M(b),  M(c),  etc. 


n  

n(i,k) 

n(k)  . 

N(k)  . 


p(b),  p(c),  etc. 
PNL  


PNL(k) 
PNLM  . 


Unit 


dB 


dB  

EPNdB 


Hz 
dB 


dB  

percent 


noy 
noy 

noy 

noy 


PNdB 
PNdB 
PNdB 


Meaning 


Antilogarithm  to  the  base  10. 

Tone  correction  factor  The  factor  to  be  added  to  PNL(k)  to  account  for  the  presence  of 

spectral  Irregularities  such  as  tones  at  the  k-th  increment  of  time. 
Duration  time.  The  time  interval  between  the  limits  of  t(1)  and  t(2)  to  the  nearest  0.5  second. 
Duration  correction.  The  factor  to  be  added  to  PNLTM  to  account  for  the  duration  of  the 

noise. 

Effective  perceived  noise  level.  The  value  of  PNL  adjusted  for  both  spectral  irregularities 
and  duration  of  the  noise.  (The  unit  EPNdB  is  used  instead  of  the  unit  dB). 

Frequency  The  geometrical  mean  frequency  for  the  i-th  one-third  octave  band. 

Delta-dB  The  difference  between  the  original  sound  pressure  level  and  the  final  background 
sound  pressure  level  in  the  i-th  one-third  octave  band  at  the  k-th  interval  of  time.  In  this 
case,  background  sound  pressure  level  means  the  broadband  noise  level  that  would  be 
present  in  the  one-third  octave  band  In  the  absence  of  the  tone. 

dB-down  The  value  to  be  subtracted  from  PNLTM  that  defines  the  duration  of  the  noise. 

Relative  tiumidity.  The  ambient  atmospheric  relative  humidity. 

Frequency  band  index.  The  numerical  indicator  that  denotes  any  one  of  the  24  one-third  oc- 
tave bands  with  geometrical  mean  frequencies  from  50  to  10,000  Hz. 

Time  increment  index.  The  numerical  Indicator  that  denotes  the  number  of  equal  time  incre- 
ments that  have  elapsed  from  a  reference  zero. 

Logarithm  to  the  base  10. 

Noy  discontinuity  coordinate.  The  log  n  value  of  the  intersectron  point  of  the  straight  lines 
representing  the  variation  of  SPL  with  log  n. 

Noy  inverse  slope.  The  reciprocals  of  the  slopes  of  straight  lines  representing  the  variation 

of  SPL  with  log  n. 
The  perceived  noisiness  at  any  instant  of  time  that  occurs  in  a  specified  frequency  range. 
The  perceived  noisiness  at  the  k-th  instant  of  time  that  occurs  in  the  i-th  one-third  octave 

band. 

Maximum  perceived  noisiness.  The  maximum  value  of  all  of  the  24  values  of  n{i)  that  occurs 

at  the  k-th  instant  of  time. 
Total  perceived  noisiness.  The  total  perceived  noisiness  at  the  k-th  instant  of  time  calculated 

from  the  24-instantaneous  values  of  n(i,k). 
Noy  slope.  The  slopes  of  straight  lines  representing  the  variation  of  SPL  with  log  n. 
The  perceived  noise  level  at  any  instant  of  time.  (The  unit  PNdB  is  used  instead  of  the  unit 

dB). 

The  perceived  noise  level  calculated  from  the  24  values  of  SPL  (i,k),  at  the  k-th  increment  of 
time.  (The  unit  PNdB  is  used  instead  of  the  unit  dB). 

Maximum  perceived  noise  level.  The  maximum  value  of  PNL(k).  (The  unit  PNdB  is  used  in- 
stead of  the  unit  dB). 
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Symbol 

PNLT  

PNLT(k)  

PNLTM  

PNLTr  

s(i.k) 

8s(i,k) 

s'(i,k) 

s(i,k) 

SPL 

•SPL(a)  

SPL(b)  SPL(c)  . 

SPL(i.k^ 

SPL'O.k) 

SPL(i)  

SPL(i)r  

SPHU)  

t  

t(1).t(2)  

At  

T  

t(°F)rc) 

cx(i)  

a(i)o  

A,  

A2  

6,  E 

n 

Ir    

e 

<t> 

M 

Hr    

A,    

A2  

A3   


Unit 

TPNdB  

TPNdB  

TPNdB  

TPNdB  

dB  

dB  

dB  

dB  

dB  re  20  ^Pa  

dB  re  20  jiPa  

dB  re  20  uPa  

dB  re  20jiPa  

dB  re  20^Pa  

dB  re  20nPa  

dB  re  20^Pa  

dB  re  20nPa  

s  

s  

s  

s  

"F,  °C  

dB/1 000ft  dB/1 00m 

dB/1000ttdB/100m 

degrees  

degrees 

degrees  

degrees  

degrees 

degrees 

degrees 

EPNdB  

EPNdB  

EPNdB  


Meaning 


Tone-corrected  perceived  noise  level.  The  value  of  PNL  adjusted  for  the  spectral  in-egular- 
ities  that  occur  at  any  instant  of  time.  (The  unit  TPNdB  is  used  instead  of  the  unit  dB). 

The  tone-con-ected  perceived  noise  level  that  occurs  at  the  k-th  increment  of  time.  PNLT(k) 
is  obtained  by  adjusting  the  value  of  PNL(k)  for  the  spectral  irregularities  that  occur  at  the 
k-th  increment  of  time  (The  unit  TPNdB  is  used  instead  of  the  unit  dB). 

Maximum  tone-corrected  perceived  noise  level.  The  maximum  value  of  PNLT(k).  (The  unit 
TPNdB  is  used  instead  of  the  unit  dB). 

Tone-corrected  perceived  noise  level  adjusted  for  refererx»  conditions. 

Slope  of  sound  pressure  level.  The  change  in  level  between  adjacent  one-third  octave  band 
sound  pressure  levels  at  the  i-th  band  for  the  k-th  instant  of  tinr>e. 

Change  in  slope  of  sound  pressure  level. 

Adjusted  slope  of  sound  pressure  level.  The  change  in  level  between  adjacent  adjusted  one- 
third  octave  band  sound  pressure  levels  at  the  i-th  band  for  the  k-th  instant  of  time 

Average  slope  of  sound  pressure  level. 

Sound  pressure  level.  The  sound  pressure  level  that  occurs  in  a  specified  frequency  range 
at  any  instant  of  time. 

Noy  discontinuity  coordinate.  The  SPL  value  of  the  intersectkin  point  of  the  straight  lines 
representing  the  variation  of  SPL  with  log  n. 

Noy  intercept.  The  intercepts  on  the  SPL-axis  of  the  straight  lines  representing  ttie  variation 
of  SPL  with  log  n. 

The  sound  pressure  level  at  the  k-th  instant  of  time  that  occurs  in  ttie  i-th  one-third  octave 
band. 

Adjusted  sound  pressure  level.  The  first  approximation  to  background  sound  pressure  level 
in  the  I-th  one-third  octave  band  for  the  k-th  instant  of  time. 

Maximum  sound  pressure  level  The  sound  pressure  level  that  occurs  in  the  i-th  one-third 
octave  band  of  the  spectrum  for  PNLTM. 

Corrected  maximum  sound  pressure  level.  The  sound  pressure  level  that  occurs  in  ttie  i-th 
one-third  octave  band  of  the  spectrum  for  PNLTM  corrected  for  atmospheric  sound  ab- 
sorption. 

Final  background  sound  pressure  level.  The  second  and  final  approximation  to  background 
sound  pressure  le\4e)  in  the  i-th  one-third  octave  band  for  ttie  k-th  instant  of  time 

Elapsed  time.  The  length  of  time  measured  from  a  reference  zero. 

Time  limit  The  beginning  and  end.  respectively,  of  the  noise  time  history  defined  by  h. 

Time  increment.  The  equal  increments  of  time  for  which  PNL(k)  and  PNLT(k)  are  calculated. 

Normalizing  time  constant  The  length  of  time  used  as  a  reference  in  ttie  integration  method 
for  computing  duration  corrections,  where  T  =  10s. 

Temperature.  The  ambient  air  temperature. 

Test  atmosphenc  absorption.  The  atmosphenc  attenuation  of  sound  that  occurs  in  ttie  i-th 
one-third  octave  band  at  the  measured  air  temperature  and  relative  humidity. 

Reference  atmospheric  absorption.  The  atmosphenc  attenuation  of  sound  that  occurs  in  the 
i-th  one-third  octave  band  at  a  reference  air  temperature  and  relative  humidity. 

First  constant  climb  angle  (Gear  up,  speed  of  at  least  V2+IO  kt  (V2  -k19  km/h),  takeoff  thrust) 

Second  constant  climb  angle  (Gear  up,  speed  of  at  least  V2+IO  kt  (V;  +19  km/h),  after  cut- 
back) 

Thrust  cutback  angles.  The  angles  defining  the  points  on  the  takeoff  flight  path  at  which 
thrust  reduction  is  started  and  ended  respectively. 

Approach  angle 

Reference  approach  angle. 

Noise  angle  (relative  to  fligfit  path).  The  angle  between  the  flight  path  and  noise  path, 
identical  for  both  measured  and  corrected  flight  paths. 

Noise  angle  (relative  to  ground).  The  angle  between  the  noise  paths  and  the  grounds, 
identical  for  txjth  measured  and  corrected  flight  paths. 

Engine  noise  emission  parameter. 

Reference  engine  noise  emission  parameter. 

PNLT  correction.  The  correction  to  be  added  to  the  EPNL  calculated  from  measured  data  to 
account  for  noise  level  changes  due  to  differences  in  atmospheric  absorption  and  noise 
path  length  between  reference  and  test  conditions. 

Adjustment  to  duration  correction.  The  adjustment  to  be  made  to  ttie  EPNL  calculated  from 
measured  data  to  account  for  noise  level  changes  due  to  the  noise  duration  between  ref- 
erence and  test  conditions. 

Source  noise  adjustment.  The  adjustment  to  be  made  to  the  EPNL  cateulated  from  meas- 
ured data  to  account  for  noise  level  changes  due  to  differences  between  reference  and 
test  engine  operating  conditions. 


It  Is 


It  is 


Section  A36. 7    Sound  Attenuation  in  Air. 

A36.7.1     The  atmospheric  attenuation  of 
sound  must  be  determined  in  accordance 
with  the  procedure  presented  in  section 
A36.7.2. 


A36.7.2    The  relationship  between  sound 
attenuation,  frequency,  temperature,  and  a(i)  =  10 

humidity  is  expressed  by  the  following 
equations. 

A36.7.2(a)    For  calculations  using  the 
English  System  of  Units:  and 


2.05  iog(fo/1000)+6.33  x  10^6  -  1.45325 


-ni(5)xlO 


[•og(fo)  =  4.6833xIO"'e-2.4215| 


5         llOlO,  Jlog  H  -  1.97274664  +  2.288074  x  10"^e) 

Vf(0) 


xlO 


(-9.589  X 10"' 9^  +3.0X  lO'^fr') 


Where 

11  (5)  is  listed  in  Table  A36-4  and  fb  in  Table 
A36-5; 


a(i)  is  the  attenuation  coefficient  in  dB/1000       H  is  the  relative  humidity,  expressed  as  a 

ft;  percentage, 

e  is  the  temperature  in  "F;  and  A36.7.2(b)    For  calculations  using  the 

International  System  of  Units  (SI): 


...  _  ,-[205  log(fo/1000)  + 1.1394  X  10"^e- 1.916984] 
l<^\     ,r.h°e  (fo)  + 8-42994  X  lO-'e- 2.755624] 

+  n(5)xlO^  ' 


and 


Table  A36-5.— Values  of  Fo 


1 1010, -flog  H=l.328924  +  3.179768xl0"^e) 
0=     10  ' 


iQ 


.(• 


■2.173716  xlO~*e^  + 1.7496  X  10"*  e^) 


xlO^ 

Where 

Ti(6)  is  listed  in  Table  A36-^  and  fo  in  Table 

A36-5: 
a(i)  is  the  attenuation  coefficient  in  dB/100 

m; 
9  is  the  temperature  in  "*C;  and 
H  is  the  relative  humidity,  expressed  as  a 

percentage. 
A36.7.3    The  values  listed  in  table  A36-4 
are  to  be  used  when  calculating  the  equations 
listed  in  section  A36.7.2.  A  term  of  quadratic 
interpolation  is  to  be  used  where  necessary. 

Section  A36.8    [Reserved] 


Table  A36-4.— Values  of 


n(8) 


5 

n(5) 

5 

Tl(5) 

0.00 

0.000 

2.50 

0.450 

0.25 

0.315 

2.80 

0.400 

0.50 

0.700 

3.00 

0.370 

0.60 

0.840 

3.30 

0.330 

0.70 

0.930 

3.60 

0.300 

0.80 

0.975 

4.15 

0.260 

0.90 

0.996 

4.45 

0.245 

1.00 

1.000 

4.80 

0.230 

1.10 

0.970 

5.25 

0.220 

1.20 

0.900 

5.70 

0.210 

1.30 

0.840 

6.05 

0.205 

1.50 

0.750 

6.50 

0.200 

1.70 

0.670 

7.00 

0.200 

2.00 

0.570 

10.00 

0.200 

2.30 

0.495 

One-ttiird 

One-third 

octave 
center 

fo  (Hz) 

octave 
center 

fo  (Hz) 

frequency 

frequency 

50 

50 

800 

800 

63 

63 

1000 

1000 

80 

80 

1250 

1250 

100 

100 

1600 

1600 

125 

125 

2000 

2000 

160 

160 

2500 

2500 

200 

200 

3150 

3150 

250 

250 

4000 

4000 

315 

315 

5000 

4500 

400 

400 

6300 

5600 

500 

500 

8000 

7100 

630 

630 

10000 

9000 

Section  A36.9    Adjustment  of  Airplane 
Flight  Test  Results. 

A36.9.1     When  certification  test 
conditions  are  not  identical  to  reference 
conditions,  appropriate  adjustments  must  be 
made  to  the  measmred  noise  data  using  the 
methods  described  in  this  section. 

A36.9.1.1  Adjustments  to  the  measured 
noise  values  must  be  made  using  one  of  the 
methods  described  in  sections  A36.9.3  and 
A36.9.4  for  differences  in  the  following: 

(a)  Attenuation  of  the  noise  along  its  path 
as  affected  by  "inverse  square"  and 
atmospheric  attenuation. 

(b)  Duration  of  the  noise  as  affected  by  the 
distance  and  the  speed  of  the  airplane 
relative  to  the  measuring  point. 

(c)  Source  noise  emitted  by  the  engine  as 
affected  by  the  differences  between  test  and 
reference  engine  operating  conditions. 

(d)  Airplane/engine  source  noise  as 
affected  by  differences  between  test  cuid 
reference  airspeeds.  In  addition  to  the  effect 
on  duration,  the  effects  of  airspeed  on 
component  noise  sources  must  be  accounted 
for  as  follows:  For  conventional  airplane 
configurations,  when  differences  between 
test  and  reference  airspeeds  exceed  15  knots 


(28  km/h)  true  airspeed,  test  data  and/or 
analysis  approved  by  the  FAA  must  l^  used 
to  quantify  the  effects  of  the  airspeed 
adjustment  on  resulting  certification  noise 
levels. 

A36.9.1.2    The  "integrated"  method  of 
adjustment,  described  in  section  A36.9.4, 
must  be  used  on  takeoff  or  approach  under 
the  following  conditions: 

(a)  When  the  amount  of  the  adjustment 
(using  the  "simplified"  method)  is  greater 
than  8  dB  on  flyover,  or  4  dB  on  approach; 
or 

(b)  When  the  resulting  final  EPNL  value  on 
flyover  or  approach  (using  the  simplified 
method)  is  within  1  dB  of  the  limiting  noise 
levels  as  prescribed  in  Section  B36.5  of  this 
part. 

A36.9.2     Flight  profiles. 

As  described  below,  flight  profiles  for  both 
test  and  reference  conditions  are  defined  by 
their  geometry  relative  to  the  ground, 
together  with  the  associated  airplane  speed 
relative  to  the  ground,  and  the  associated 
engine  control  parameter(s)  used  for 
determining  the  noise  emission  of  the 
airplane. 

A36.9.2.1     Takeoff  Profile. 

Note:  Figure  A36— 4  illustrates  a  typical 
takeoff  profile. 

(a)  The  airplane  begins  the  takeoff  roll  at 
point  A,  lifts  off  at  point  B  and  begins  its  first 
climb  at  a  constant  angle  at  point  C.  Where 
thrust  or  power  (as  appropriate)  cut-back  is 
used,  it  is  stauled  at  point  D  and  completed 
at  point  E.  From  here,  the  airplane  begins  a 
second  climb  at  a  constant  angle  up  to  point 
F,  the  end  of  the  noise  certification  takeoff 
ffight  path. 

(b)  Position  K|  is  the  takeoff  noise 
measuring  station  and  AKi  is  the  distance 
from  start  of  roll  to  the  flyover  measuring 
point.  Position  K2  is  the  lateral  noise 
measuring  station,  which  is  located  on  a  line 
parallel  to,  and  the 
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specified  distance  fi-om,  the  runway  center 
line  where  the  noise  level  during  takeoff  is 
greatest. 

(c)  The  distance  AF  is  the  distance  over 
which  the  airplane  position  is  measured  and 
synchronized  with  the  noise  measurements, 
as  required  by  section  A36.2.3.2  of  this  part. 

A36.9.2.2     Approach  Profile. 

Note.:  Figure  A36-5  illustrates  a  typical 
approach  profile. 


(a)  The  airplane  begins  its  noise 
certification  approach  flight  path  at  point  G 
and  touches  down  on  the  runway  at  point  J, 
at  a  distance  OJ  from  the  runway  threshold. 

(b)  Position  Kj  is  the  approach  noise 
measuring  station  and  K3O  is  the  distance 
from  the  approach  noise  measurement  point 
to  the  runway  threshold. 

(c)  The  distance  GI  is  the  distance  over 
which  the  airplane  position  is  measured  and 


s)aichronized  with  the  noise  measurements, 
as  required  by  section  A36.2.3.2  of  this  part. 
The  airplane  reference  point  for  approach 
measurements  is  the  instrument  landing 
system  (ILS)  antenna. 

BILUNG  CODE  4910-1 3-P 
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A36.9.3    Simplified  method  of 
adjustment. 


A36. 9.3.1     General.  As  described  below,         applying  adjustments  (to  the  EPNL.  which  is 
the  simplified  adjustment  method  consists  of 
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calculated  from  the  measured  data)  for  the 
differences  between  measured  and  reference 
conditions  at  the  moment  of  PNLTM. 

A36.9.3.2    Adjustments  to  PNL  and  PNLT. 

(a)  The  portions  of  the  test  flight  path  and 
the  reference  flight  path  described  below, 


and  illustrated  in  Figure  A36-6,  include  the 
noise  time  history  that  is  relevant  to  the 
calculation  of  flyover  and  approach  EPNL.  In 
figure  A36-6: 

(1)  XY  represents  the  portion  of  the 
measured  flight  path  that  includes  the  noise 


time  history  relevant  to  the  calculation  of 
flyover  and  approach  EPNL;  X,Yr  represents 
the  corresponding  portion  of  the  reference 
flight  path. 
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Figure  A36-6.    Profile  characten^-ticv  influentinw  ^cunii  ie\  el 

(2)  Q  represents  the  airplane's  position  on 
the  measured  flight  path  at  which  the  noise 
was  emitted  and  observed  as  PNLTM  at  the 
noise  measuring  station  K.  Qr  is  the 
corresponding  position  on  the  reference 
flight  path,  and  K,  the  reference  measuring 
station.  QK  and  Qrkr  are,  respectively,  the 
measured  and  reference  noise  propagation 
paths.  Of  being  determined  from  the 
assumption  that  QK  and  QrKr  form  the  same 
angle  6  with  their  respective  flight  paths. 

(b)  The  portions  of  the  test  flight  path  and 
the  reference  flight  path  described  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
below,  and  illustrated  in  Figure  A36-7(a)  and 


(b),  include  the  noise  time  history  that  is 
relevant  to  the  calculation  of  Lateral  EPNL. 

(1)  In  figure  A36-7(a),  XY  represents  the 
portion  of  the  measured  flight  path  that 
includes  the  noise  time  history  that  is 
relevant  to  the  calculation  of  Lateral  EPNL; 
in  figure  A36-7(h),  XrY,  represents  the 
corresponding  portion  of  the  reference  flight 
path.  For  the  Lateral  noise  measurement, 
sound  propagation  is  affected  not  only  by 
inverse  square  and  atmospheric  attenuation, 
but  also  by  ground  absorption  and  reflection 
effects  which  depend  mainly  on  the  angle  y. 

(2)  Q  represents  the  airplane  position  on 
the  measured  flight  path  at  which  the  noise 


was  emitted  and  observed  as  PNLTM  at  the 
noise  measuring  station  K.  Q,  is  the 
corresponding  position  on  the  reference 
flight  path,  and  K,  the  reference  measuring 
station.  QK  and  Q,K,  are,  respectively,  the 
measured  and  reference  noise  propagation 
paths.  In  this  case  K,  is  only  specified  as 
being  on  a  particular  Lateral  line;  K,  and  Q, 
are  therefore  determined  from  the 
assumptions  that  QK  and  QflQ: 

(i)  Form  the  same  angle  6  with  their 
respective  flight  paths;  and 

(ii)  Form  the  same  angle  \)f  with  the  ground. 
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A36.9.3.2.1    The  one-third  octave  band 
levels  SPL(i)  comprising  PNL  (the  PNL  at  the 
moment  of  PNLTM  observed  at  K)  must  be 
adjusted  to  reference  levels  SPL(i)r  as 
follows: 

A36.9.3.2.1(a)  For  calculations  using  the 
English  System  of  Units: 

SPLfiVr  =  SPL^iV  +  0.001  [a^i>-a^iVolQK 
+  O.OQ\a(i)o  (QK  -  QrlC, 
+  20log{QK/Q,K,) 
In  this  expression, 

(1)  The  term  0.001  [afij-a/'iJolQK  is  the 
adjustment  for  the  effect  of  the  change  in 
sound  attenuation  coefficient,  and  a(i)  and 
a(i)o  are  the  coefficients  for  the  test  and 
reference  atmospheric  conditions 
respectively,  determined  under  section  A36.7 
of  this  appendix; 

(2)  The  term  0.001aWo(QK-Q,K,)  is  the 
adjustment  for  the  effect  of  the  change  in  the 
noise  path  length  on  the  sound  attenuation; 

(3)  The  term  20log(QK/Q,K,)  is  the 
adjustment  for  the  effect  of  the  change  in  the 


noise  path  length  due  to  the  "inverse  square" 
law; 

(4)  QK  and  Q^Kr  are  measured  in  feet  and 
o(i)  and  a(i)o  are  expressed  in  dB/1000  ft. 

A36.9.3.2.1{b)  For  calculations  using  the 
International  System  of  Units: 

SPLWr  =  SPLW  +  O.OlIaOT-afiVolQK 
+  0.01a/;Vo  (QK  -  aiQ 
+  20log(QK/aK,) 
In  this  expression, 

(1)  The  term  0.01laA>-a/;VolQK  is  the 
adjustrnent  for  the  effect  of  the  change  in 
sound  attenuation  coefficient,  and  a(i)  and 
a(i)o  are  the  coefficients  for  the  test  and 
reference  atmospheric  conditions 
respectively,  determined  under  section  A36.7 
of  this  appendix; 

(2)  The  term  O.OlaWo  (QK-Q^K,  is  the 
adjustment  for  the  effect  of  the  change  in  the 
noise  path  length  on  the  sound  attenuation; 

(3)  The  term  20log(QK/QrK,)  is  the 
adjustment  for  the  effect  of  the  change  in  the 


noise  path  length  due  to  the  inverse  square 
law; 

(4)  QK  and  Q,Kr  are  measured  in  meters 
and  a(i)  and  a(i)o  are  expressed  in  dB/lOO  m. 

A36.9.3.2.1.1     PNLT  Correction. 

(a)  Convert  the  corrected  values,  SPL(i)r,  to 
PNLTr; 

(b)  Calculate  the  correction  term  using  the 
following  equation: 

A,  =  PNLTr  -  PNLTM 

A36.9.3.2.1.2     Add  A,  arithmetically  to  the 
EPNL  calculated  from  the  measured  data. 

A36.9.3.2.2    If,  during  a  test  flight,  several 
peak  values  of  PNLT  that  are  within  2  dB  of 
PNLTM  are  observed,  the  procedure  defined 
in  section  A36.9.3.2.1  must  be  applied  at 
each  peak,  and  the  adjustment  term, 
calculated  according  to  section  A36.9.3.2.1, 
must  be  added  to  each  peak  to  give 
corresponding  adjusted  peak  values  of  PNLT. 
If  these  peak  values  exceed  the  value  at  the 
moment  of  PNLTM,  the  maximum  value  of 
such  exceedance  must  be  added  as  a  further 
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adjustment  to  the  EPNL  calculated  from  the 
measured  data. 

A36..9.3.3    Adjustments  to  duration 
correction. 

A36.9.3.3.1     Whenever  the  measured 
flight  paths  and/or  the  ground  velocities  of 
the  test  conditions  differ  from  the  reference 
flight  paths  and/or  the  ground  velocities  of 
the  reference  conditions,  duration 
adjustments  must  be  applied  to  the  EPNL 
values  calculated  bom  the  measured  data. 
The  adjustments  must  be  calculated  as 
described  below. 


A36.9.3.3.2    For  the  flight  path  shown  in 
Figure  A36-6,  the  adjustment  term  is 
calculated  as  follows: 

A2  =  -7.5log(QK/Q,lQ)  +  10log{V/Vr) 

(a)  Add  A2  arithmetically  to  the  EPNL 
calculated  from  the  measured  data. 
A36.9.3.4     Source  noise  adjustments. 
A36.9.3.4.1     To  account  for  differences 
between  the  parameters  affecting  engine 
noise  as  measured  in  the  certification  flight 
tests,  and  those  calculated  or  specified  in  the 
reference  conditions,  the  source  noise 
adjustment  must  be  calculated  and  applied. 
The  adjustment  is  determined  from  the 


manufacturer's  data  approved  by  the  FAA. 
Typical  data  used  for  this  adjustment  are 
illustrated  in  Figure  A36-8  that  shows  a 
curve  of  EPNL  versus  the  engine  control 
parameter  ^,  with  the  EPNL  data  being 
corrected  to  all  the  other  relevant  reference 
conditions  (airplane  mass,  speed  and 
altitude,  air  temperature)  and  for  the 
difference  in  noise  between  the  test  engine 
and  the  average  engine  (as  defined  in  section 
B36. 7(b)(7)).  A  sufficient  number  of  data 
points  over  a  range  of  values  of  ji,  are 
required  to  calculate  the  source  noise 
adjustments  for  lateral,  flyover  and  approach 
noise  measurements. 
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A36.9.3.4.2    Calculate  adjustment  term  A3 
by  subtracting  the  EPNL  value  corresponding 
to  the  parameter  |i  from  the  EPNL  value 
corresponding  to  the  parameter  (i,.  Add  A3 
arithmetically  to  the  EPNL  value  calculated 
from  the  measured  data. 

A36.9.3.5     Symmetry  adjustments. 

A36.9.3.5.1  A  symmetry  adjustment  to 
each  lateral  noise  value  (determined  at  the 


section  B36.4(b)  measurement  points),  is  to 
be  made  as  follows: 

(a)  If  the  symmetrical  measurement  point 
is  opposite  the  point  where  the  highest  noise 
level  is  obtained  on  the  main  lateral 
measurement  line,  the  certification  noise 
level  is  the  arithmetic  mean  of  the  noise 
levels  measured  at  these  two  points  (see 
Figure  A36-9(a)); 


(b)  If  the  condition  described  in  paragraph 
(a)  of  this  section  is  not  met,  then  it  is 
assumed  that  the  variation  of  noise  with  the 
altitude  of  the  airplane  is  the  same  on  both 
sides;  there  is  a  constant  difference  between 
the  lines  of  noise  versus  altitude  on  both 
sides  (see  Figure  A36-9(b)).  The  certification 
noise  level  is  the  maximum  value  of  the 
mean  between  these  lines. 
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A36.9.4    Integrated  method  of  adjustment 
A36.9.4.1     General.  As  described  in  this 
section,  the  integrated  adjustment  method 
consists  of  recomputing  under  reference 
conditions  points  on  the  PNLT  time  history 
corresponding  to  measured  points  obtained 
during  the  tests,  and  computing  EPNL 


directly  for  the  new  time  history  obtained  in 
this  way.  The  main  principles  are  described 
in  sections  A36.9.4.2  through  A36.9.4.4.1. 

A36.9.4.2     PNLT  computations. 

(a)  The  portions  of  the  test  flight  path  and 
the  reference  flight  path  described  in 
paragraph  (a)(1)  and  (2)  of  this  section,  and 


illustrated  in  Figure  A36-10,  include  the 
noise  time  history  that  is  relevant  to  the 
calculation  of  flyover  and  approach  EPNL.  In 
figure  A36-10: 


-•e'efgr-ce 
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Hi!uri   ^f>  i'i    f  (irrespondence  between  measured  and 
rtftrtncA  tlieh!  paths  for  the  application  of  the  integrated 
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(1)  XY  represents  the  portion  of  the 
measured  flight  path  that  includes  the  noise 
time  history  relevant  to  the  calculation  of 
flyover  and  approach  EPNL;  X,Yr  represents 
the  corresponding  reference  flight  path. 

(2)  The  points  Qo,  Qi ,  Q„  represent  airplane 
positions  on  the  measured  flight  path  at  time 
to,  t|  and  t„  respectively.  Point  Qi  is  the  point 
at  which  the  noise  was  emitted  and  observed 
as  one-third  octave  values  SPL(i)i  at  the  noise 
measuring  station  K  at  time  ti.  Point  Qn 
represents  the  corresponding  position  on  the 
reference  flight  path  for  noise  observed  as 
SPL(i)ri  at  the  reference  measuring  station  Kr 
at  time  tri.  Q|K  jmd  Q,iKr  are  respectively  the 
measured  and  reference  noise  propagation 
paths,  which  in  each  case  form  the  angle  (oi 
with  their  respective  flight  paths.  Q,9  and  Q^ 
are  similarly  the  points  on  the  reference 
flight  path  corresponding  to  Qo  and  Q;,  on  the 
measured  flight  path.  Qo  and  Q„  are  chosen 
so  that  between  (io  and  Qm  all  values  of 
PNLTr  (computed  as  described  in  paragraphs 
A36.9.4.2.2  and  A36.9.4.2.3)  within  10  dB  of 
the  peak  value  are  included. 

(b)  The  portions  of  the  test  flight  path  and 
the  reference  flight  path  described  in 


paragraphs  (b)(1)  and  (2)  of  this  section,  and 
illustrated  in  Figure  A36-ll(a)  and  fb), 
include  the  noise  time  history  that  is  relevant 
to  the  calculation  of  lateral  EPNL. 

(1)  In  figiu-e  A36-ll(a)  XY  represents  the 
portion  of  the  measured  flight  path  that 
includes  the  noise  time  history  that  is 
relevant  to  the  calculation  of  Lateral  EPNL; 
in  figure  A36-ll(b),  X^Y,  represents  the 
corresponding  portion  of  the  reference  flight 
path.  For  the  Lateral  noise  measurement, 
sound  propagation  is  affected  not  only  by 
"inverse  square"  and  atmospheric 
attenuation,  but  also  by  ground  absorption 
and  reflection  effects  which  depend  mainly 
on  the  angle  y. 

(2)  The  points  Qo,  Qi  and  Q„  represent 
airplane  positions  on  the  measured  flight 
path  at  time  to.  ti  and  tn  respectively.  Point 
Qi  is  the  point  at  which  the  noise  was 
emitted  and  observed  as  one-third  octave 
values  SPL(i)i  at  the  noise  measuring  station 
K  at  time  t|.  The  point  Qri  represents  the 
corresponding  position  on  the  reference 
flight  path  for  noise  observed  as  SPL(i)ri  at 
the  measuring  station  Kr  at  time  tn.  QjK  and 
Q,iKr  are  respectively  the  measured  and 


reference  noise  propagation  paths.  Qjo  and 
Qn,  are  similarly  the  points  on  the  reference 
flight  path  corresponding  to  Qo  and  Qn  on  the 
measured  flight  path.  Qo  and  Q,  are  chosen 
so  that  between  Q^o  and  Qm  all  values  of 
PNLTr  (computed  as  described  in  paragraphs 
A36.9.4.2.2  and  A36.9.4.2.3)  within  10  dB  of 
the  peak  value  are  included.  In  this  case  K, 
is  only  specified  as  being  on  a  particular 
lateral  line.  The  position  of  K,  and  Q,i  are 
determined  from  the  following  requirements: 

(A)  Q|K  and  Q^Kr  form  the  same  angle  61 
with  their  respective  flight  paths;  and 

(B)  The  differences  between  the  angles  V|/i 
and  ^ri  must  be  minimized  using  a  method, 
approved  by  the  FAA.  The  differences 
between  the  angles  are  minimized  since,  for 
geometrical  reasons,  it  is  generally  not 
possible  to  choose  Kr  so  that  the  condition 
described  in  paragraph  A36.9.4. 2(b)(2)(A)  is 
met  while  at  the  same  time  keeping  V|/i  and 
Vri  equal. 

A36.9.4.2.1     In  paragraphs  A36.9.4. 2(a)(2) 
and  (b)(2)  the  time  t,i  is 
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later  (for  Q,iKr  >  Q|K)  than  ti  by  two  separate          A36.9.4.2.2     The  measured  values  of               paragraph,  values  of  PNLT,  must  be 
amounts:                                                                    SPL(i),  must  be  adjusted  to  the  reference              computed  for  times  to  through  t„. 

(1)  The  time  taken  for  the  airplane  to  travel      values  SPL(i),i  to  account  for  the  differences           A36.9.4.3     Duration  correction. 
the  distance  Q,iQk)  at  a  speed  Vr  less  the  time      between  measured  and  reference  noise  path            ^^35  9431     The  values  of  PNLT 
*^9^tk'  V°  ?r'  ^'^°  ^'  ^j  .    ,        .  ,u           lengths  and  between  measured  and  reference      corresponding  to  those  of  PNLT  at  each  one- 
Hi  ?  nr/n  TJ^  k"                                                atmosphenc  condmons^  usmg  the  methods  of     ^df  second  interval  must  be  plotted  against 
distance  QriKr-QiK.                                                 section  A36.9.3. 2.1  of  this  appendix.  A                 ..       ,DKrt -r      .  .•       .   1  tu    j        • 

Note  l:  For  the  flight  paths  described  in           corresponding  value  of  PNL.,  must  be                  '™"  ^™^^''  ""r"  k    7^'          f"  ■       u 
paragraphs  A36.9.4.!(a)  and  (b),  if  thrust  or         computed  according  to  the  method  in  section      ^""f  ^tjo"  """St  then  be  determined  using  the 
power  cut-back  is  used  there  will  be  test  and       A36.4.2.  Values  of  PNL^  must  be  computed          ™^"'°^  °'  ^^^^"'^  A36.4.5.1  of  this  appendix, 
reference  flight  paths  at  full  thrust  or  power        for  times  to  through  t„.                                             ^°  y'®'"  EPNU. 

and  at  cut-back  thrust  or  power.  Where  the             A36.9.4.2.3     For  each  value  of  PNLn,  a               A36.9.4.4     Source  Noise  Adjustment. 
transient  region  between  these  afTects  the             tone  correction  factor  Ci  must  be  determined          A36. 9.4.4.1     A  source  noise  adjustment, 
final  result  an  interpolation  must  be  made           by  analyzing  the  reference  values  SPL(i),              ^j.  must  be  determined  using  the  methods  of 
between  them  by  an  approved  method  such         using  the  methods  of  section  A36.4.3  of  this        section  A36.9.3.4  of  this  appendix, 
as  that  given  in  the  current  Advisory  Circular      appendix,  and  added  to  PNLri  to  yield                     A36.9.5     Flight  path  identification 
for  this  part.                                                              PNLT,  1.  Using  the  process  described  in  this         positions. 

Position 

Description 

A 

B 

C 

D 

E 

F  

G  -. 

H 

)  

J  

Start  of  Takeoff  roll. 

Lift-off. 

Start  of  first  constant  climb. 

Start  of  thrust  reduction. 

Start  of  second  constant  climb. 

End  of  noise  certification  Takeoff  flight  path. 

Start  of  noise  certification  Approach  flight  path. 

Position  on  Approach  path  directly  above  noise  measuring  station. 

Start  of  level-off. 

Touchdown. 

Noise  measurement  point. 

Reference  measurement  point. 

Flyover  noise  measurement  point. 

Lateral  noise  measurement  point. 

Approach  noise  measurement  point. 

End  of  noise  certification  Takeoff  flight  track. 

Threshold  of  Approach  end  of  runway. 

Start  of  noise  certification  Approach  flight  track. 

Position  on  measured  Takeoff  flight  path  corresponding  to  apparent  PNLTM  at  station  K  See  section 

B36.9.3.2. 
Position  on  corrected  Takeoff  flight  path  corresponding  to  PNLTM  at  station  K.  See  secton  A36.9.3.2. 
Airplane  test  speed. 
Airplane  reference  speed. 

„ 

r\i   

K2  

K,  

M  

0  

P  

Q  

Qr  

V  

Vr    

'     A36.9.6    Flight  path  distances. 

Distance 

Unit 

Meaning 

AB 

AK 

AM  

QK  

QrK,  

KjH  

Feet  (met 
Feet  (met 
Feet  (met 

Feet  (met 
Feet  (met 
Feet  (met 
Feet  (met< 

Feet  (met( 

ers)  

srs)  

Length  of  takeoff  roll.  The  distance  along  the  runway  between  the  start  of  takeoff  roll  and  lift 

off. 
Takeoff  measurement  distance.  The  distance  from  the  start  of  roll  to  the  takeoff  noise  meas- 

srs)   

srs)  

urement  station  along  the  extended  center  line  of  the  mnway. 

Takeoff  flight  track  distance  The  distance  from  the  start  of  roll  to  the  takeoff  flight  track  posi- 
tion along  the  extended  center  line  of  the  runway  after  which  the  position  of  the  airplane 
need  no  longer  be  recorded. 

Measured  noise  path  The  distance  from  the  measured  airplane  position  Q  to  station  K. 

srs)  

3rs)  

Reference  noise  path  The  distance  from  the  reference  airplane  position  Q,  to  station  K,. 
Airplane  approach  height.  The  height  of  the  airplane  above  the  approach  measuring  statkxi. 

OK3  

OP 

srs)  

3rs)  

Approach  measurement  distance.  The  distance  from  the  runway  threshold  to  the  approach 

measurement  station  along  the  extended  center  line  of  the  mnway. 
Approach  flight  track  distance.  The  distance  from  the  runway  threshold  to  the  approach  flight 

track  position  along  the  extended  center  line  of  the  mnway  after  which  the  position  of  the 

airplane  need  no  longer  be  recorded. 
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12.  Appendix  B  of  part  36  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  36 — Noise  Levels  for 
T  ransport  Category  and  Jet  Airplanes  Under 
§36.103 

Sec. 

B36.1  Noise  measurement  and  evaluation. 

B36.2  Noise  evaluation  metric. 

B36.3  Reference  noise  measurement  points. 

B36.4  Test  noise  measurement. 

B36.5  Maximum  noise  levels. 

B36.6  Trade-offs. 

B36.7  Noise  certification  reference 

procedures. 

B36.8  Test  procedures. 

Section  B36.1     Noise  Measurement  and 
Evaluation 

Compliance  with  this  appendix  must  be 
shown  with  noise  levels  measured  and 
evaluated  using  the  procedures  of  appendix 
A  of  this  part,  or  under  approved  equivalent 
procedures. 

Section  B36.2    Noise  Evaluation  Metric 

The  noise  evaluation  metric  is  the  effective 
perceived  noise  level  expressed  in  EPNdB,  as 
calculated  using  the  procedures  of  appendix 
A  of  this  part. 

Section  B36.3     Reference  Noise 
Measurement  Points 

When  tested  using  the  procedures  of  this 
part,  except  as  provided  in  section  B36.6,  an 
airplane  may  not  exceed  the  noise  levels 
specified  in  section  B36.5  at  the  following 
points  on  level  terrain: 

(a)  Lateral  full-power  reference  noise 
measurement  point: 

(1)  For  jet  airplanes:  The  point  on  a  line 
parallel  to  and  1,476  feet  (450  m)  from  the 
runway  centerline,  or  extended  centerline, 
where  the  noise  level  after  lift-off  is  at  a 
maximum  during  takeoff.  For  the  purpose  of 
showing  compliance  with  Stage  1  or  Stage  2 
noise  limits  for  an  airplane  powered  by  more 
than  three  jet  engines,  the  distance  from  the 
runway  centerline  must  be  0.35  nautical 
miles  (648  m). 

(2)  For  propeller-driven  airplanes:  the 
point  on  the  extended  centerline  of  the 
nmway  above  which  the  airplane,  at  full 
takeoff  power,  reaches  a  height  of  2,133  feet 
(650  meters).  For  tests  conducted  before 
March  20,  2002,  an  applicant  may  use  the 
measurement  point  specified  in  section 
B36. 3(a)(1)  as  an  alternative. 

(b)  Flyover  reference  noise  measurement 
point:  The  point  on  the  extended  centerline 
of  the  runway  that  is  21,325  feet  (6,500m) 
from  the  start  of  the  takeoff  roll; 

(c)  Approach  reference  noise  measurement 
point:  The  point  on  the  extended  centerline 
of  the  runway  that  is  6,562  feet  (2,000  m) 
from  the  nmway  threshold.  On  level  ground, 
this  corresponds  to  a  position  that  is  394  feet 
(120  m)  vertically  below  the  3°  descent  path, 
which  originates  at  a  point  on  the  runway 
984  feet  (300  m)  beyond  the  threshold. 

Section  B36.4     Test  Noise  Measurement 
Points 

(a)  If  the  test  noise  measurement  points  are 
not  located  at  the  reference  noise 
measurement  points,  any  corrections  for  the 
difference  in  position  are  to  be  made  using 


the  same  adjustment  procedures  as  for  the 
differences  between  test  and  reference  flight 
paths. 

(b)  The  applicant  must  obtain  a  sufficient 
number  of  lateral  test  noise  measurement 
points  to  demonstrate  to  the  FAA  that  the 
maximum  noise  level  on  the  appropriate 
lateral  line  has  been  determined.  For  jet 
airplanes,  simultaneous  measurements  must 
be  made  at  one  test  noise  measurement  point 
at  its  symmetrical  point  on  the  other  side  of 
the  runway.  Propeller-driven  airplanes  have 
an  inherent  asymmetry  in  lateral  noise. 
Therefore,  simultaneous  measurements  must 
be  made  at  each  and  every  test  noise 
measurement  point  at  its  symmetrical 
position  on  the  opposite  side  of  the  runway. 
The  measurement  points  are  considered  to  be 
symmetrical  if  they  are  longitudinally  within 
33  feet  ((±10  meters)  of  each  other. 

Section  B36.5    Maximum  Noise  Levels 

Except  as  provided  in  section  B36.6  of  this 
appendix,  maximum  noise  levels,  when 
determined  in  accordance  with  the  noise 
evaluation  methods  of  appendix  A  of  this 
part,  may  not  exceed  the  following: 

(a)  For  acoustical  changes  to  Stage  1 
airplanes,  regardless  of  the  number  of 
engines,  the  noise  levels  prescribed  under 
§36.7(c)  of  this  part. 

(b)  For  any  Stage  2  airplane  regardless  of 
the  number  of  engines: 

(1)  Flyover:  108  EPNdB  for  maximum 
weight  of  600,000  pounds  or  more;  for  each 
halving  of  maximum  weight  (from  600,000 
pounds),  reduce  the  limit  by  5  EPNdB;  the 
limit  is  93  EPNdB  for  a  maximum  weight  of 
75,000  pounds  or  less. 

(2)  Lateral  and  approach:  108  EPNdB  for 
maximum  weight  of  600,000  pounds  or  more; 
for  each  halving  of  maximum  weight  (from 
600,000  pounds),  reduce  the  limit  by  2 
EPNdB;  the  limit  is  102  EPNdB  for  a' 
maximum  weight  of  75,000  pounds  or  less. 

(c)  For  any  Stage  3  airplane: 

(1)  Flyove'r. 

(i)  For  airplanes  with  more  than  3  engines: 
106  EPNdB  for  maximum  weight  of  850,000 
pounds  or  more;  for  each  halving  of 
maximum  weight  (from  850,000  pounds), 
reduce  the  limit  by  4  EPNdB;  the  limit  is  89 
EPNdB  for  a  maximum  weight  of  44,673 
pounds  or  less; 

(ii)  For  airplanes  with  3  engines:  104 
EPNdB  for  maximum  weight  of  850,000 
pounds  or  more;  for  each  halving  of 
maximum  weight  (from  850,000  pounds), 
reduce  the  limit  by  4  EPNdB;  the  limit  is  89 
EPNdB  for  a  maximum  weight  of  63,177 
pounds  or  less;  and 

(iii)  For  airplanes  with  fewer  than  3 
engines:  101  EPNdB  for  maximum  weight  of 
850.000  pounds  or  more;  for  each  halving  of 
maximum  weight  (from  850,000  poimds), 
reduce  the  limit  by  4  EPNdB;  the  limit  is  89 
EPNdB  for  a  maximum  weight  of  106.250 
pounds  or  less. 

(2)  Lateral,  regardless  of  the  number  of 
engines:  103  EPNdB  for  maximum  weight  of 
882,000  pounds  or  more;  for  each  halving  of 
maximum  weight  (from  882,000  pounds), 
reduce  the  limit  by  2.56  EPNdB;  the  limit  is 
94  EPNdB  for  a  maximum  weight  of  77.200 
pounds  or  less. 

(3)  Approach,  regardless  of  the  number  of 
engines:  105  EPNdB  for  maximum  weight  of 


617,300  pounds  or  more;  for  each  halving  of 
maximum  weight  (from  617,300  pounds), 
reduce  the  limit  by  2.33  EPNdB;  the  limit  is 
98  EPNdB  for  a  maximum  weight  of  77,200 
pounds  or  less. 

Section  B36.6     Trade-Offs 

Except  when  prohibited  by  sections 
36.7(c)(1)  and  36.7(d)(l)(ii).  if  the  maximum 
noise  levels  are  exceeded  at  any  one  or  two 
measurement  points,  the  following 
conditions  must  be  met: 

(a)  The  sum  of  the  exceedance(s)  may  not 
be  greater  than  3  EPNdB; 

(b)  Any  exceedance  at  any  single  point  may 
not  be  greater  than  2  EPNdB,  and 

(c)  Any  exceedance(s)  must  be  offset  by  a 
corresponding  amount  at  another  point  or 
points. 

Section  B36.7    Noise  Certification  Reference 
Procedures 

(a)  General  conditions: 

(1)  All  reference  procedures  must  meet  the 
requirements  of  section  36.3  of  this  part. 

(2)  Calculations  of  airplane  performance 
and  flight  path  must  be  made  using  the 
reference  procedures  and  must  be  approved 
by  the  FAA. 

(3)  Applicants  must  use  the  takeoff  and 
approach  reference  procedures  prescribed  in 
paragraphs  (b)  and  (c)  of  this  section. 

(4)  [Reserved] 

(5)  The  reference  procedures  must  be 
determined  for  the  following  reference 
conditions.  The  reference  atmosphere  is 
homogeneous  in  terms  of  temperature  and 
relative  humidity  when  used  for  the 
calculation  of  atmospheric  absorption 
coefficients. 

(i)  Sea  level  atmospheric  pressure  of  2116 
pounds  per  square  foot  (psf)  (1013.25  hPa); 

(ii)  Ambient  sea-level  air  temperature  of 
77T  (25°C,  i.e.  ISA+IO"^); 

(iii)  Relative  humidity  of  70  per  cent;  and 

(iv)  Zero  wind. 

(v)  In  defining  the  reference  takeoff  flight 
path(s)  for  the  takeoff  and  lateral  noise 
measurements,  the  runway  gradient  is  zero. 

(b)  Takeoff  reference  procedure: 

The  takeoff  reference  flight  path  is  to  be 
calculated  using  the  following: 

(1)  Average  engine  takeoff  thrust  or  power 
must  be  used  from  the  start  of  takeoff  to  the 
point  where  at  least  the  following  height 
above  runway  level  is  reached.  The  takeoff 
thrust/power  used  must  be  the  maximum 
available  for  normal  operations  given  in  the 
performance  section  of  the  airplane  flight 
manual  under  the  reference  atmospheric 
conditions  given  in  section  B36. 7(a)(5). 

(i)  For  Stage  1  airplanes  and  for  Stage  2 
airplanes  that  do  not  have  jet  engines  with 
a  bypass  ratio  of  2  or  more,  the  following 
apply: 

(A):  For  airplanes  with  more  than  three  jet 
engines — 700  feet  (214  meters). 

(B):  For  all  other  airplanes— 1 ,000  feet  (305 
meters). 

(ii)  For  Stage  2  airplanes  that  have  jet 
engines  with  a  bypass  ratio  of  2  or  more  and 
for  Stage  3  airplanes,  the  following  apply: 

(A):  For  airplanes  with  more  than  three 
engines — 689  feet  (210  meters). 
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(B):  For  airplanes  with  three  engines — 853 
feet  (260  meters). 

(C)  For  airplanes  with  fewer  than  three 
engines — 984  feet  (300  meters). 

(2)  Upon  reaching  the  height  speciHed  in 
paragraph  (h)(1)  of  this  section,  airplane 
thrust  or  power  must  not  be  reduced  below 
that  required  to  maintain  either  of  the 
following,  whichever  is  greater: 

(i)  A  climb  gradient  of  4  per  cent;  or 
(ii)  In  the  case  of  multi-engine  airplanes, 
level  flight  with  one  engine  inoperative. 

(3)  For  the  purpose  of  determining  the 
lateral  noise  level,  the  reference  flight  path 
must  be  calculated  using  full  takeoff  power 
throughout  the  test  run  without  a  reduction 
in  thrust  or  power.  For  tests  conducted  before 
March  20,  2002,  a  single  reference  flight  path 
that  includes  thrust  cutback  in  accordance 
with  paragraph  (b)(1)  of  this  section,  is  an 
acceptable  alternative  in  determining  the 
lateral  noise  level. 

(4)  The  takeoff  reference  speed  is  the  all- 
engine  operating  takeoff  climb  speed  selected 
by  the  applicemt  for  use  in  normal  operation; 
this  speed  must  be  at  least  V2+10kt 
(V2+19km/h)  but  may  not  be  greater  than 
V2+20kt  (V2+37km/h).  This  speed  must  be 
attained  as  soon  as  practicable  after  lift-off 
and  be  maintained  throughout  the  takeoff 
noise  certification  test.  For  Concorde 
airplanes,  the  test  day  speeds  and  the 
acoustic  day  reference  speed  are  the 
minimum  approved  value  of  V2  +35  knots, 
or  the  all-engines-operating  speed  at  35  feet, 
whichever  speed  is  greater  as  determined 
under  the  regulations  constituting  the  type 
certification  basis  of  the  airplane;  this 
reference  speed  may  not  exceed  250  knots. 
For  all  airplanes,  noise  values  measured  at 
the  test  day  speeds  must  be  corrected  to  the 
acoustic  day  reference  speed. 

(5)  The  takeoff  configuration  selected  by 
the  applicant  must  be  maintained  constantly 
throughout  the  takeoff  reference  procedure, 
except  that  the  landing  gear  may  be  retracted. 
Configuration  means  the  center  of  gravity 
position,  and  the  status  of  the  airplane 
systems  that  can  affect  airplane  performance 
or  noise.  Examples  include,  the  position  of 
lift  augmentation  devices,  whether  the  APU 
is  operating,  and  whether  air  bleeds  and 
engine  power  take-offs  are  operating; 

(6)  The  weight  of  the  airplane  at  the  brake 
release  must  be  the  maximum  takeoff  weight 
at  which  the  noise  certification  is  requested, 
which  may  result  in  an  operating  limitation 
as  specified  in  §  36.1581(d);  and 

(7)  The  average  engine  is  defined  as  the 
average  of  all  the  certification  compliant 
engines  used  during  the  airplane  flight  tests, 
up  to  and  during  certification,  when 
operating  within  the  limitations  and 
according  to  the  procedures  given  in  the 
Flight  Manual.  This  will  determine  the 
relationship  of  thrust/power  to  control 


parameters  (e.g.,  Ni  or  EPR).  Noise 
measurements  made  during  certification  tests 
must  be  corrected  using  this  relationship, 
(c)  Approach  reference  procedure: 
The  approach  reference  flight  path  must  be 
calculated  using  the  following: 

(1)  The  airplane  is  stabilized  and  following 
a  3°  glide  path; 

(2)  For  subsonic  airplanes,  a  steady 
approach  speed  of  Vref  +  10  kts  (Vr£f  +  19 
km/h)  with  thrust  and  power  stabilized  must 
be  established  and  maintained  over  the 
approach  measuring  point.  For  Concorde 
airplanes,  a  steady  approach  speed  that  is 
either  the  landing  reference  speed  +  10  knots 
or  the  speed  used  in  establishing  the 
approved  landing  distance  under  the 
airworthiness  regulations  constituting  the 
type  certification  basis  of  the  airplane, 
whichever  speed  is  greater.  This  speed  must 
be  established  and  maintained  over  the 
approach  measuring  point. 

(3)  The  constant  approach  configuration 
used  in  the  airworthiness  certification  tests, 
but  with  the  landing  gear  down,  must  be 
maintained  throughout  the  approach 
reference  procedure; 

(4)  The  weight  of  the  airplane  at 
touchdown  must  be  the  maximum  landing 
weight  permitted  in  the  approach 
configuration  defined  in  paragraph  (c)(3)  of 
this  section  at  which  noise  certification  is 
requested,  except  as  provided  in  §  36.1581(d) 
of  this  part;  and 

(5)  The  most  critical  configuration  must  be 
used;  this  configuration  is  defined  as  that 
which  produces  the  highest  noise  level  with 
normal  deployment  of  aerodynamic  control 
surfaces  including  lift  and  drag  producing 
devices,  at  the  weight  at  which  certification 
is  requested.  This  configuration  includes  all 
those  items  listed  in  section  A36.5.2.5  of 
appendix  A  of  this  part  that  contribute  to  the 
noisiest  continuous  state  at  the  maximum 
landing  weight  in  normal  operation. 

Section  B36.8    Noise  Certification  Test 
Procedures 

(a)  All  test  procedures  must  be  approved 
by  the  FAA. 

(b)  The  test  procedures  and  noise 
measurements  must  be  conducted  and 
processed  in  an  approved  manner  to  yield 
the  noise  evaluation  metric  EPNL,  in  units  of 
EPNdB,  as  described  in  appendix  A  of  this 
part. 

(c)  Acoustic  data  must  be  adjusted  to  the 
reference  conditions  specified  in  this 
appendix  using  the  methods  described  in 
appendix  A  of  this  part.  Adjustments  for 
speed  and  thrust  must  be  made  as  described 
in  section  A36.9  of  this  part. 

(d)  If  the  airplane's  weight  during  the  test 
is  different  from  the  weight  at  which  noise 
certification  is  requested,  the  required  EPNL 
adjustment  may  not  exceed  2  EPNdB  for  each 
takeoff  and  1  EPNdB  for  each  approach.  Data 


approved  by  the  FAA  must  be  used  to 
determine  the  variation  of  EPNL  with  weight 
for  both  takeoff  and  approach  test  conditions. 
The  necessary  EPNL  adjustment  for 
veiriations  in  approach  flight  path  from  the 
reference  flight  path  must  not  exceed  2 
EPNdB. 

(e)  For  approach,  a  steady  glide  path  angle 
of  3°  ±  0.5°  is  acceptable. 

(f)  If  equivalent  test  procedures  different 
from  the  reference  procedures  are  used,  the 
test  procedures  and  all  methods  for  adjusting 
the  results  to  the  reference  procedures  must 
be  approved  by  the  FAA.  The  adjustments 
may  not  exceed  16  EPNdB  on  takeoff  and  8 
EPNdB  on  approach.  If  the  adjustment  is 
more  than  8  EPNdB  on  takeoflf,  or  more  than 
4  EPNdB  on  approach,  the  resulting  numbers 
must  be  more  than  2  EPNdB  below  the  limit 
noise  levels  specified  in  section  B36.5. 

(g)  During  takeoff,  lateral,  and  approach 
tests,  the  airplane  variation  in  instantaneous 
indicated  airspeed  must  be  maintained 
within  +/  -  3%  of  the  average  airspeed 
between  the  lOdB-down  points.  This 
airspeed  is  determined  by  the  pilot's  airspeed 
indicator.  However,  if  the  instantaneous 
indicated  airspeed  exceeds  +/-3kt(+/-5.5 
km/h)  of  the  average  airspeed  over  the  lOdB- 
down  points,  and  is  determined  by  the  FAA 
representative  on  the  flight  deck  to  be  due  to 
atmospheric  turbulence,  then  the  flight  so 
affected  must  be  rejected  for  noise 
certification  purposes. 

Note:  Guidance  material  on  the  use  of 
equivalent  procedures  is  provided  in  the 
current  Advisory  Circular  for  this  part. 

13.  Remove  and  reserve  appendix  C  of  part 
36. 

Section  036.105    I  Amended] 

14.  Amend  paragraph  (f)  of  section  G36.105 
of  appendix  G  by  removing  the  reference 
"paragraph  A36.3(e)  of  Appendix  A"  and 
adding  "paragraphs  A36.3.8  and  A36.3.9  of 
Appendix  A"  in  its  place. 

Section  H36. 1 1 1     lAmended] 

15.  Amend  paragraph  (c)(3)  of  section 
H36.111  of  appendix  H  by  removing  the 
reference  "A36. 3(f)(3)"  and  adding 
"A36.3.9.11"  in  its  place. 

Section  H36.201     [Amended] 

16.  Amended  paragraph  (b)  of  section 
H36.201  of  appendix  H  by  removing  the 
reference  "B36.5(a)"  and  adding 
"A36.4. 3.1— Step  1"  in  its  place. 

Issued  in  Washington,  DC,  on  June  29, 
2000. 

Paul  R.  Dykeman, 

Acting  Director  of  Environment  and  Energy. 
(FR  Doc.  00-16913  Filed  7-10-00;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 
RIN3010-AA05 

Protection  of  Historic  Properties 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Advisory  Council  on 
Historic  Preservation  is  submitting  a 
proposed  rule  for  public  comment.  The 
proposed  rule  sets  forth  how  Federal 
agencies  take  into  account  the  effects  of 
their  undertakings  on  historic  properties 
and  afford  the  Council  a  reasonable 
opportunity  to  comment,  pursuant  to 
Section  106  of  the  National  Historic 
Preservation  Act.  The  substance  of  the 
proposed  rule  now  submitted  for  public 
comment  went  into  effect  on  June  17. 
1999.  Recent  litigation  has  challenged 
that  rule.  This  proposed  rulemaking  is 
intended  to  address  questions  and 
concerns  raised  by  the  litigation.  It  will 
also  give  the  public  a  chance  to  provide 
input  to  determine  how  the  rule  has 
operated  and  revise  the  rule  as 
appropriate. 

DATES:  Submit  comments  on  or  before 
August  10,  2000. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington.  DC  20004.  Fax  (202)  606- 
8672.  You  may  submit  electronic 
comments  to;  reRS@achp.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Marques,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
WashinRton.  DC  20004.  (202)  606-8503. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
16  U.S.C.  470f,  requires  Federal 
agencies  to  take  into  account  the  effects 
of  their  undertakings  on  properties 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
and  to  afford  the  Advisory  Council  on 
Historic  Preservation  ("Council")  a 
reasonable  opportunity  to  comment  on 
such  undertakings.  Tluough  Section  211 
of  the  National  Historic  Preservation 
Act,  the  Council  is  authorized  to 
"promulgate  such  rules  and  regulations 
as  it  deems  necessary  to  govern  the 
implementation  of  section  106  *   *   *  in 
its  entirety." 


After  publishing  two  Notices  of 
Proposed  Rulemaking  (59  FR  50396, 
October  3,  1994;  and  61  FR  48580, 
September  13,  1996),  the  Council 
published  a  final  rule  setting  forth  a 
revised  process  implementing  Section 
106  in  its  entirety  (64  FR  27044-27084. 
May  18,  1999).  Such  rule,  currently 
codified  at  36  CFR  part  800,  went  into 
effect  on  June  17,  1999,  superseding  a 
rule  previously  issued  in  1986. 

Two  major  forces  behind  that  revision 
process  were  the  1992  amendments  to 
the  National  Historic  Preservation  Act 
(NHPA),  and  the  Administration's 
reinventing  government  efforts.  In 
October,  1982,  Public  Law  102-575 
amended  the  NHPA  and  affected  the 
way  Section  106  review  is  carried  out. 
Among  other  things,  the  1992 
amendments: 

1.  Clarified  that  "(plroperties  of 
traditional  religious  and  cultural 
importance  to  an  Indian  tribe  or  Native 
Hawaiian  organization  may  be 
determined  to  be  eligible  for  inclusion 
on  the  National  Register."  16  U.S.C. 
470a(d)(6){A); 

2.  Required  that  "[i]n  carrying  out  its 
responsibilities  under  section  106,  a 
Federal  agency  shall  consult  with  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultiu-al  significance  to  properties 
described"  above.  16  U.S.C. 
470a(d)(6)(B).  Also  see  36  CFR 
800.2(c)(3)  (granting  such  tribes  and 
Native  Hawaiian  organizations, 
"consulting  party"  status  in  the  Section 
106  process).  Implementation  of  this 
statutory  consultation  requirement  is 
found  throughout  the  proposed  rule. 
See,  for  example,  36  CFR  800.3(f)(2), 
800.4(a)(4),  800.4(b),  800.4(c)(1), 
800.5(a),  800.6  (a)-(b). 

3.  Added  a  provision  in  the  NHPA 
prohibiting  Federal  agencies  from 
granting  a  license  or  assistance  to 
applicants  who.  with  the  intent  to  avoid 
the  requirements  of  Section  106, 
significantly  adversely  affected  historic 
properties  related  to  the  license  or 
assistance.  In  such  cases,  the  Federal 
agency  can  only  grant  the  license  or 
assistance  if  it  determines,  after 
consulting  with  the  Council,  that 
circiunstances  justify  granting  the 
license  or  assistance  despite  the  effects 
to  the  historic  property.  16  U.S.C.  470h- 
2(k).  See  36  CFR  800.9(c). 

4.  Explicitly  recognized  the  practice 
under  the  1986  regulations  of  having 
Federal  agencies  seek  sfgreements  to 
address  adverse  effects  of  their 
undertakings  to  historic  properties.  It 
also  clarified  that  where  such  an 
agreement  is  not  reached,  the  head  of 
the  relevant  Federal  agency  must 
dociunent  his/her  decision  pursuant  to 


Section  106.  Such  agency  head  cannot 
delegate  that  responsibility.  It  also 
provided  that  agreements  executed 
pursuant  to  the  Section  106  process 
would  govern  the  relevant  Federal 
undertaking  and  all  its  parts.  16  U.S.C. 
470h-2(l).  See  36  CFR  800.6,  800.7. 

5.  Added  a  member  to  the  Council. 
This  Council  member  would  be  a  Native 
American  or  Native  Hawaiian  appointed 
by  the  President.  16  U.S.C.  470i(a)(ll). 

6.  Explicitly  clarified  the  fact  that  the 
Council  has  authority  to  "promulgate 
such  rules  and  regulations  as  it  deems 
necessary  to  govern  the  implementation 
of  section  106  of  this  Act  in  its 
entirety."  16  U.S.C.  470s  (emphasis 
added)  (highlighted  text  was  added  by 
the  1992  amendments);  and 

7.  Amended  the  definition  of  the  term 
"undertaking,"  by  adding  "[projects, 
activities,  and  programs]  subject  to  State 
or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency"  to  the  list  of  actions 
constituting  an  "undertaking."  16  U.S.C. 
470w(7)(D).  The  amended,  statutory 
definition  of  "undertaking"  was 
adopted  verbatim  in  the  rule.  36  CFR 
800.16(y). 

Additionally,  as  part  of  the 
Administration's  National  Performance 
Review  and  overall  regulatory 
streamlining  efforts,  the  Council 
undertook  a  review  of  its  regulatory 
process  to  identify  potential  changes 
that  could  improve  the  operation  of  the 
Section  106  process  and  conform  it  to 
the  principles  of  the  Administration.  A 
thorough  description  of  the  Council's 
revision  efforts  from  1992,  which  led  to 
the  final  rule  in  1999,  is  found  in  the 
preamble  to  the  final  rule  (64  FR  27044- 
27084,  May  18.  1999).  That  preamble 
can  be  found  on-line  at  http:// 
www.achp.gov/regspreamble.html. 

II.  Litigation  Prompting  Decision  To  Go 
Forward  With  Additional  Notice  of 
Proposed  Rulemaking 

On  February  15,  2000,  the  National 
Mining  Association  ("NMA")  filed  a 
lawsuit  challenging  the  revised  rule. 
Among  other  things,  the  lawsuit  alleged 
violations  of  the  Appointments  Clause 
of  the  Constitution  and  certain 
provisions  of  the  Administrative 
Procedure  Act  pertaining  to  rulemaking. 
After  assessing  the  allegations  contained 
in  the  lawsuit,  the  Council  decided  to 
move  forward  with  the  present  notice  of 
proposed  rulemaking.  This  action 
would  provide  an  opportunity  to 
address  assertions  about  the  procedural 
adequacy  of  the  promulgation  of  the 
Section  106  regulations,  including  those 
about  the  participation  of  the  National 
Trust  for  Historic  Preservation  ("Trust") 
and  the  National  Conference  of  State 
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Historic  Preservation  Officers 
("NCSHPO"),  as  Council  members,  in 
the  adoption  of  the  final,  revised  rule. 
This  republication  action  does  not 
evidence  Council  agreement  with  the 
merits  of  the  allegations,  but  rather  the 
Council's  desire  to  remove  these  issues 
from  litigation. 

Accordingly,  at  the  June  23,  2000 
Council  meeting  in  Maine,  the 
Chairman  of  the  Council  asked  the 
Council  members  to  take  two  actions. 
The  first  action  was  a  new  vote  on  the 
adoption  of  the  rule  now  in  place, 
without  the  participation  of  the  Trust 
and  NCSHPO.  The  Council  members 
voted  16-0  in  favor  of  the  rule,  with  the 
Trust  and  NCSHPO  voluntarily  recusing 
themselves  from  the  vote  and  any 
deliberation  on  it. 

The  second  action  was  a  vote  on 
undertaking  the  present,  new  notice  of 
proposed  rulemaking  (   NPRM").  Again, 
the  Council  members  voted  in  favor  of 
moving  forward  with  the  NPRM  by  a 
vote  of  16—0.  with  the  Trust  and 
NCSHPO  voluntarily  recusing 
themselves  from  the  vote  and  any 
deliberation  on  it.  The  plan  is  that  the 
rulemaking  process  would  commence 
with  the  present.  Federal  Register 
publication  of  an  NPRM  using  the 
existing  rule  that  took  effect  on  June  19, 
1999,  as  the  substance  of  the  proposal. 
A  30-day  public  comment  period  would 
ensue,  affording  all  users  of  the  section 
106  process  and  interested  members  of 
the  public  an  opportunity  to  comment 
on  all  aspects  of  the  proposed  nde.  It  is 
anticipated  that  the  NPRM  would  be 
published  near  the  end  of  June  2000. 
After  the  close  of  ♦he  public  comment 
period,  the  comments  would  be 
considered  and  incorporated  into  the 
rule  as  deemed  appropriate.  The 
Council  membership  would  then  vote 
on  the  new  rule.  The  Trust  and 
NCSHPO  would  not  participate  as 
Council  members  in  any  Council 
activities  related  to  this  rulemaking 
process. 

Given  this  schedule,  it  is  anticipated 
that  the  new  final  rule  would  be 
submitted  to  the  Council  for  a  vote  on 
adoption  at  its  next  scheduled  meeting 
on  November  17,  2000,  and  that,  until 
then,  the  existing  rule  that  has  been  in 
effect  since  Jime  17, 1999  would  remain 
in  place. 

III.  Impact  Analysis 

The  Regulatory  Flexibility  Act 

The  Council  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  in  its 
proposed  version  only  imposes 
mandatory  responsibilities  on  Federal 


agencies.  As  set  forth  in  Section  106  of 
the  NHPA,  the  duties  to  take  into 
account  the  effect  of  an  imdertaking  on 
historic  resources  and  to  afford  the 
Council  a  reasonable  opportunity  to 
comment  on  that  undertaking  are 
Federal  agency  duties.  Indirect  effects 
on  small  entities,  if  any,  created  in  the 
course  of  a  Federal  agency's  compliance 
with  Section  106  of  the  NHPA,  must  be 
considered  and  evaluated  by  the  Federal, 
agency. 

The  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
reporting  or  recordkeeping  requirements 
or  the  collection  of  information  as 
defined  in  the  Paperwork  Reduction 
Act. 

The  National  Environmental  Policy  Act 

In  accordance  with  36  CFR  part  805, 
the  Coimcil  initiated  the  NEPA 
compliance  process  for  the  Council's 
rule  implementing  Section  106  of  the 
NHPA  prior  to  publication  of  the 
previous  draft  regulations  in  the  Federal 
Register  on  September  13,  1996.  On 
August  12,  1997,  through  a  notice  of 
availability  on  the  Federal  Register,  the 
Council  sought  public  comment  on  its 
Environmental  Assessment  ("EA")  and 
preliminajy  Finding  of  No  Significant 
Impact  'FONSl  ").  The  Council 
considered  such  comments,  and 
confirmed  its  finding  of  no  significant 
impact  on  the  human  environment.  A 
notice  of  availability  of  the  EA  and 
FONSI  was  then  published  on  the 
Federal  Register  (64  FR  25473,  May  12, 
1999).  The  Council  once  more  will 
pubhsh  a  notice  of  availability  of  its  EA 
and  preliminary  FONSI.  Because  the 
proposed  rule  is  identical  to  the  one 
adopted  in  1999,  these  NEPA 
documents  on  the  proposed  rule  are 
substantially  the  same  as  those 
published  on  May  12, 1999,  the  Council 
will  complete  its  NEPA  compliance 
after  considering  public  comments. 

Executive  Orders  12866  and  12875 

The  Coimcil  is  exempt  from 
compliance  with  Executive  Order  12866 
pursuant  to  implementing  guidance 
issued  by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  Affairs  in  a  memorandmn 
dated  October  12, 1993.  The  Council 
also  is  exempt  from  the  documentation 
requirements  of  Executive  Order  12875 
pursuant  to  implementing  guidance 
issued  by  the  same  OMB  office  in  a 
memorandum  dated  January  11,  1994. 
Although  exempt,  the  Council  has 
adhered  to  the  principles  in  both  orders 
by  involving  and  consulting  wdth  State, 
local,  and  tribal  entities,  members  of  the 
pubUc,  and  industry  groups  in  the 


development  of  this  proposed  rule  and 
throughout  the  rulemaking  process.  The 
proposed  rule  does  not  mandate  State, 
local,  or  tribal  governments  to 
participate  in  the  Section  106  process. 
Instead,  State,  local,  and  tribal 
governments  may  decline  to  participate. 
State  Historic  Preservation  Officers  and 
Tribal  Historic  Preservation  Officers  to 
advise  and  assist  Federal  agencies,  as 
y  appropriate,  as  part  of  their  duties  under 
Sections  101(b)(3)  and  101(d)(2)  of  the 
NHPA,  as  a  condition  of  their  Federal 
grant  assistance.  In  addition,  in 
accordance  writh  Executive  Order  12875, 
the  proposed  rule  includes  several 
flexible  approaches  to  consideration  of 
historic  properties  in  Federal  agency 
decision  making.  The  proposed  rule 
promotes  flexibility  and  cost  effective 
compliance  by  providing  for  alternate 
procedures,  categorical  exemptions, 
standard  treatments,  program 
conmients,  and  programmatic 
agreements. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

The  proposed  rule  implementing 
Section  106  of  the  NHPA  does  not 
impose  annual  costs  of  $100  million  or 
more,  will  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significantly  or  uniquely  affect  small 
governments,  and  is  not  a  significant 
Federal  intergovernmental  mandate. 
The  Council  thus  has  no  obligations 
under  sections  202,  203,  204  and  205  of 
the  Unfunded  Mandates  Reform  Act. 

Executive  Order  12898 

The  proposed  rule  implementing 
Section  106  of  the  NHPA  does  not  cause 
adverse  human  health  or  environmental 
effects,  but,  instead,  seeks  to  avoid 
adverse  effects  on  historic  properties 
throughout  the  United  States.  The 
participation  and  consultation  process 
established  by  this  rule  seeks  to  ensure 
public  participation — including  by 
minority  and  low-income  popiilations 
and  communities — ^by  those  whose 
cultural  heritage,  or  whose  interest  in 
historic  properties,  may  be  affected  by 
proposed  Federal  imdertakings.  The 
Section  106  process  is  a  means  of  access 
for  minority  and  low-income 
populations  to  participate  in  Federal 
decisions  or  actions  that  may  affect  such 
resources  as  historically  significant 
neighborhoods,  buildings,  and 
traditional  cultured  properties.  The 
Council  considers  environmental  justice 
issues  in  reviewing  analysis  of 
alternatives  and  mitigation  options, 
particularly  when  Section  106 
compliemce  is  coordinated  with  NEPA 
compliance. 
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Memorandum  Concerning  Govemment- 
to-Govemment  Relations  With  Native 
American  Tribal  Governments 

The  Council  has  fully  complied  with 
this  Memorandum.  A  Native  American, 
and  subsequently  a  Native  Hawaiian, 
representative  served  on  the  Council. 
The  Coimcil  also  held  extensive 
consultation  meetings  with  tribal 
representatives  and  tribal  groups  as  it 
developed  the  rule.  The  proposed  rule 
enhances  the  opportunity  for  Native 
American  involvement  in  the  Section 
106  process  and  clarifies  the  obligation 
of  Federal  agencies  to  consult  with 
Native  Americans. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
£)ongress  and  to  the  Comptroller  General 
of  the  United  States.  Once  the 
rulemaking  process  results  in  a  final 
rule,  the  Council  will  submit  the  report 
containing  such  final  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  proposed  rule 
would  not  be  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 


For  the  reasons  stated  above,  the 
Advisory  Council  on  Historic 
Preservation  proposes  to  revise  36  CFR 
part  800  to  read  as  follows: 

PART  800— PROTECTION  OF 
HISTORIC  PROPERTIES 

Subpart  A — Purposes  and  Participants 

Sec. 

800.1  Purposes. 

800.2  Participants  in  the  Section  106 

process. 

Subpart  B — The  Section  1 06  Process 

Sec. 

800.3  Initiation  of  the  Section  106  process. 

800.4  Identification  of  historic  properties. 

800.5  Assessment  of  adverse  effects. 

800.6  Resolution  of  adverse  effects. 

800.7  Failure  to  resolve  adverse  effects. 

800.8  Coordination  with  the  National 
Environmental  Policy  Act. 

800.9  Council  review  of  Section  106 
compliance. 

800.10  Special  requirements  for  protecting 
National  Historic  Landmcirks. 

800.11  Documentation  standards. 

800.12  Emergency  situations. 

800.13  Post-review  discoveries. 

Subpart  C — Program  Alternatives 

Sec. 

800.14  Federal  agency  program  alternatives. 

800.15  Tribal.  State  and  Local  Program 
Alternatives.  (Reserved] 

800.16  Definitions. 
Appendix  A — Criteria  for  Council 

Involvement  in  Reviewing  Individual 
Section  106  Cases 

Authority:  16  U.S.C.  470s. 


IV 


Rule  Proposed  for  Public  Comment       ^"''P*'^  A-Purposes  and  Participants 


As  stated  above,  the  rule  now  being 
proposed  for  public  comment  is  the 
same  as  the  rule  that  has  been  in  place 
since  June  of  1999.  That  rule  can 
presently  be  found  at  36  CFR  part  800. 
An  extensive  discussion  of  the 
background  leading  to  that  rule,  the 
rationale  behind  the  particulars  of  the 
rule,  and  how  the  Council  responded  to 
public  comments  on  the  rule  can  be 
found  on  the  following  public 
documents:  (a)  Notice  of  proposed 
rulemaking  at  59  FR  50396,  October  3, 
1994;  (b)  notice  of  proposed  rulemaking 
at  61  FR  48580,  September  13.  1996; 
and  (c)  final  rule  and  preamble 
published  at  64  FR  27044-27084,  May 
18.  1999.  and  now  codified  at  36  CFR 
Part  800  (a  copy  can  be  accessed  on-line 
at  http://www.achp.gov/regsplain.html). 

List  of  Subjects  in  36  CFR  Part  800 

Administrative  practice  and 
procedure,  Historic  preservation, 
hidians.  Inter-governmental  relations. 


§800.1     Purposes. 

(a)  Purposes  of  the  Section  106 
process.  Section  106  of  the  National 
Historic  Preservation  Act  requires 
Federal  agencies  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties  and  afford  the  Council  a 
reasonable  opportunity  to  comment  on 
such  undertakings.  The  procedures  in 
this  part  define  how  Federal  agencies 
meet  these  statutory  responsibilities. 
The  section  106  process  seeks  to 
accommodate  historic  preservation 
concerns  with  the  needs  of  Federal 
imdertakings  through  consultation 
among  the  Agency  Official  and  other 
parties  with  an  interest  in  the  effects  of 
the  undertaking  on  historic  properties, 
commencing  at  the  early  stages  of 
project  planning.  The  goal  of 
consultation  is  to  identify  historic 
properties  potentially  affected  by  the 
undertaking,  assess  its  effects  and  seek 
ways  to  avoid,  minimize  or  mitigate  any 
adverse  effects  on  historic  properties. 


(b)  Relation  to  other  provisions  of  the 
Act.  Section  106  is  related  to  other 
provisions  of  the  Act  designed  to  further 
the  national  policy  of  historic 
preservation.  References  to  those 
provisions  are  included  in  this  part  to 
identify  circumstances  where  they  may 
affect  actions  taken  to  meet  section  106 
requirements.  Such  provisions  may 
have  their  own  implementing 
regulations  or  guidelines  and  are  not 
intended  to  be  implemented  by  the 
procedures  in  this  part  except  insofar  as 
they  relate  to  the  Section  106  process. 
Guidelines,  policies  and  procedures 
issued  by  other  agencies,  including  the 
Secretary,  have  been  cited  in  this  part 
for  ease  of  access  and  are  not 
incorporated  by  reference. 

(c)  Timing.  The  Agency  Official  must 
complete  the  section  106  process  "prior 
to  the  approval  of  the  expenditure  of 
any  Federal  funds  on  the  undertaking  or 
prior  to  the  issuance  of  any  license." 
This  does  not  prohibit  Agency  Official 
from  conducting  or  authorizing 
nondestructive  project  planning 
activities  before  completing  compliance 
with  section  106.  provided  that  such 
actions  do  not  restrict  the  subsequent 
consideration  of  alternatives  to  avoid, 
minimize  or  mitigate  the  undertaking's 
adverse  effects  on  historic  properties. 
The  Agency  Official  shall  ensure  that 
the  section  106  process  is  initiated  early 
in  the  undertaking's  planning,  so  that  a 
broad  range  of  alternatives  may  be 
considered  during  the  planning  process 
for  the  undertaking. 

§  800.2     Participants  In  the  Section  106 
process. 

(a)  Agency  Official.  It  is  the  statutory 
obligation  of  the  Federal  agency  to 
fulfill  the  requirements  of  section  106 
and  to  ensure  that  an  Agency  Official 
with  jurisdiction  over  an  undertaking 
takes  legal  and  financial  responsibility 
for  section  106  compliance  in 
accordance  with  subpart  B  of  this  part. 
The  Agency  Official  has  approval 
authority  for  the  undertaking  and  can 
commit  the  Federal  agency  to  take 
appropriate  action  for  a  specific 
undertaking  as  a  result  of  section  106 
compliance.  For  the  purposes  of  subpart 
C  of  this  part,  the  Agency  Official  has 
the  authority  to  commit  the  Federal 
agency  to  any  obligation  it  may  assume 
in  the  implementation  of  a  program 
alternative.  The  Agency  Official  may  be 
a  State,  local,  or  tribal  government 
official  who  has  been  delegated  legal 
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responsibility  for  compliance  with 
section  1 06  in  accordance  with  Federal 
law. 

(1)  Professional  standards.  Section 
112(a)(1)(A)  of  the  Act  requires  each 
Federal  agency  responsible  for  the 
protection  of  historic  resovirces, 
including  archaeological  resources,  to 
ensure  that  all  actions  taken  by 
employees  or  contractors  of  the  agency 
shaU  meet  professional  standards  under 
regulations  developed  by  the  Secretary. 

(2)  Lead  Federal  agency.  If  more  than 
one  Federal  agency  is  involved  in  an 
undertaking,  some  or  all  the  agencies 
may  designate  a  lead  Federal  agency, 
which  shall  identify  the  appropriate 
official  to  serve  as  the  Agency  Official 
who  shall  act  on  their  behalf,  fulfilling 
their  collective  responsibilities  under 
section  106.  Those  Federal  agencies  that 
do  not  designate  a  lead  Federal  agency 
remain  individually  responsible  for 
their  compliance  with  this  part. 

(3)  Use  of  contractors.  Consistent  with 
applicable  conflict  of  interest  laws,  the 
Agency  Official  may  use  the  services  of 
applicants,  consultants,  or  designees  to 
prepare  information,  analyses  and 
recommendations  under  this  part.  The 
Agency  Official  remains  legally 
responsible  for  all  required  findings  and 
determinations.  If  a  document  or  study 
is  prepared  by  a  non-Federal  party,  the 
Agency  Official  is  responsible  for 
ensuring  that  its  content  meets 
applicable  standards  and  guidelines. 

(4)  Consultation.  The  Agency  Official 
shall  involve  the  consulting  parties 
described  in  paragraph  (c)  of  this 
section  in  findings  and  determinations 
made  during  the  section  106  process. 
The  Agency  Official  should  plan 
consultations  appropriate  to  the  scale  of 
the  undertaking  and  the  scope  of 
Federal  involvement  and  coordinated 
with  other  requirements  of  other 
statutes,  as  applicable,  such  as  the 
National  Environmental  Policy  Act,  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archeological  Resources  Protection  Act 
and  agency-specific  legislation.  The 
Council  encourages  the  Agency  Official 
to  use  to  the  extent  possible  existing 
agency  procedures  and  mechanisms  to 
fulfill  the  consultation  requirements  of 
this  part. 

(b)  Council.  The  Council  issues 
regulations  to  implement  Section  106, 
provides  guidance  and  advice  on  the 
application  of  the  procedures  in  this 
f)drt.  and  generally  oversees  the 
operation  of  the  section  106  process. 
The  Council  also  consults  with  and 
comments  to  Agency  Officials  on 
individual  undertakings  and  programs 
that  affect  historic  properties. 


(1)  Council  entry  into  the  section  106 
process.  When  the  Council  determines 
that  its  involvement  is  necessary  to 
ensiue  that  the  purposes  of  section  106 
and  the  Act  are  met,  the  Coimcil  may 
enter  the  section  106  process.  Criteria 
guiding  Coimcil  decisions  to  enter  the 
section  106  process  are  found  in 
Appendix  A  to  this  part.  The  Council 
will  document  that  the  criteria  have 
been  met  and  notify  the  parties  to  the 
section  106  process  as  required  by  this 
part. 

(2)  Council  assistance.  Participants  in 
the  section  106  process  may  seek 
advice,  guidance  and  assistance  from 
the  Council  on  the  application  of  this 
part  to  specific  xmdertakings,  including 
the  resolution  of  disagreements, 
whether  or  not  the  Council  is  formally 
involved  in  the  review  of  the 
undertaking.  If  questions  arise  regarding 
the  conduct  of  the  section  106  process, 
participants  are  encouraged  to  obtain 
the  Council's  advice  on  completing  the 
process. 

(c)  Consulting  parties.  The  following 
parties  have  consultative  roles  in  the 
section  106  process. 

(1)  State  Historic  Preservation  Officer. 
(i)  The  State  Historic  Preservation 
Officer  (SHPO)  reflects  the  interests  of 
the  State  and  its  citizens  in  the 
preser^'ation  of  their  cultiu-al  heritage.  In 
accordance  with  section  101(b)(3)  of  the 
Act,  the  SHPO  advises  and  assists 
Federal  agencies  in  carrying  out  their 
section  106  responsibilities. 

(ii)  If  an  Indian  tribe  has  assumed  the 
functions  of  the  SHPO  in  the  section 
106  process  for  undertakings  on  tribal 
lands,  the  SHPO  shall  participate  as  a 
consulting  party  if  the  undertaking  takes 
place  on  tribal  lands  but  affects  historic 
properties  off  tribal  lands,  if  requested 
in  accordance  with  §  800.3(c)(1),  of  if 
the  Indian  tribe  agrees  to  include  the 
SHPO  pursuant  to  §  800.3(f)(3). 

(2)  Tribal  Historic  Preservation 
Officer. 

(i)  The  Tribal  Historic  Preservation 
Officer  (THPO)  appointed  or  designated 
in  accordance  with  the  Act  is  the  official 
representative  of  an  Indian  tribe  for  the 
purposes  of  section  106.  If  an  Indian 
tribe  has  assumed  the  responsibilities  of 
the  SHPO  for  section  106  on  tribal  lands 
under  section  101(d)(2)  of  the  Act,  the 
Agency  Official  shall  consult  with  the 
THPO 'in  lieu  of  the  SHPO  regarding 
undertakings  occurring  on  or  affecting 
historic  properties  on  tribal  lands. 

(ii)  If  an  Indian  tribe  has  not  assumed 
the  responsibilities  of  the  SHPO  for 
section  106  on  tribal  lands  under 
section  101(d)(2)  of  the  Act,  the  Agency 
Official  shall  consult  with  a 
representative  designated  by  such 
Indian  tribe  in  addition  to  the  SHPO 
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regarding  undertakings  occurring  on  or 
affecting  historic  properties  on  its  tribal 
lands.  For  the  purposes  of  subpart  B  of 
this  part,  such  tribal  representative  shall 
be  included  in  the  term  "THPO". 

(3)  Indian  tribes  and  Native  Hawaiian 
organizations.  Section  101(d)(6)(B)  of 
the  Act  requires  the  Agency  Official  to 
consult  with  any  Indian  tribe  or  Native 
Hawaiian  organization  that  attaches 
religious  and  cultural  significance  to 
historic  properties  that  may  be  affected    ' 
by  an  undertaking.  Such  Indian  tribe  or 
Native  Hawaiian  organization  shall  be  a 
consulting  party. 

(i)  The  Agency  Official  shall  ensure 
that  consultation  in  the  section  106 
process  provides  the  Indian  tribe  or 
Native  Hawaiian  organization  a 
reasonable  opportunity  to  identify  its 
concerns  about  historic  properties, 
advise  on  the  identification  and 
evaluation  of  historic  properties, 
including  those  of  traditional  religious 
and  cultural  importance,  articulate  its 
views  on  the  undertaking's  effects  on 
such  properties,  and  participate  in  the 
resolution  of  adverse  effects.  It  is  the 
responsibility  of  the  Agency  Official  to 
make  a  reasonable  and  good  faith  effort 
to  identify  Indian  tribes  and  Native 
Hawaiian  organizations  that  shall  be 
consulted  in  the  section  106  process. 
Consultation  should  commence  early  in 
the  planning  process,  in  order  to 
identify  and  discuss  relevant 
preservation  issues  and  resolve 
concerns  about  the  confidentiality  of 
information  on  historic  properties. 

(ii)  The  Federal  government  has  a 
unique  legal  relationship  with  Indian 
tribes  set  forth  in  the  Constitution  of  the 
United  States,  treaties,  statutes,  and 
coml  decisions.  Consultation  with 
Indian  tribes  should  be  conducted  in  a 
sensitive  manner  respectful  of  tribal 
sovereignty.  Nothing  in  this  part  is 
intended  to  alter,  amend,  repeal, 
interpret  or  modify  tribal  sovereignty, 
any  treaty  rights,  or  other  rights  of  an 
Indian  tribe,  or  to  preempt,  modify  or 
limit  the  exercise  of  anv  such  rights. 

(iii)  Consultation  with  an  Indian  tribe 
must  recognize  the  govemment-to- 
govemment  relationship  between  the 
Federal  govenunent  and  Indian  tribes. 
The  Agency  Official  shall  consult  with 
representatives  designated  or  identified 
by  the  tribal  government  or  the 
governing  body  of  a  Native  Hawaiian 
organization.  Consultation  with  Indian 
tribes  and  Native  Hawaiian 
organizations  should  be  conducted  in  a 
manner  sensitive  to  the  concerns  and 
needs  of  the  Indian  tribe  or  Native 
Hawaiian  organization. 

(iv)  When  Indian  tribes  and  Native 
Hawaiian  organizations  attach  religious 
and  cultural  significance  to  historic 
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properties  off  tribal  lands,  section 
101(d)  (6)(B)  of  the  Act  requires  Federal 
agencies  to  consult  with  such  Indian 
tribes  and  Native  Hawaiian 
organizations  in  the  section  106  process. 
Federal  agencies  should  be  aware  that 
frequendy  historic  properties  of 
religious  and  cultiu'al  significance  are 
located  on  ancestral,  aboriginal  or  ceded 
lands  of  Indian  tribes  and  Native 
Hawaiian  organizations  and  should 
consider  that  when  complying  with  the 
procedures  in  this  part. 

(v)  An  Indian  tribe  or  a  Native 
Hawaiian  organization  may  enter  into 
an  agreement  with  an  Agency  Official 
that  specifies  how  they  will  carry  out 
responsibilities  under  this  part, 
including  concerns  over  the 
confidentiality  of  information.  An 
agreement  may  cover  all  aspects  of  tribal 
participation  in  the  section  106  process, 
provided  that  no  modification  may  be 
made  in  the  roles  of  other  parties  to  the 
section  106  process  without  their 
consent.  An  agreement  may'grant  the 
Indian  tribe  or  Native  Hawaiian 
organization  additional  rights  to 
participate  or  concur  in  agency 
decisions  in  the  section  106  process 
beyond  those  specified  in  subpart  B  of 
this  part.  The  Agency  Official  shall 
provide  a  copy  of  any  such  agreement 
to  the  Council  and  the  appropriate 
SHPOs. 

(vi)  An  Indian  tribe  that  has  not 
assumed  the  responsibilities  of  the 
SHPO  for  section  106  on  tribal  lands 
imder  section  101(d)(2)  of  the  Act  may 
notify  the  Agency  Official  in  writing 
that  it  is  waiving  its  rights  under 
§  800.6(c)(1)  to  execute  a  Memorandum 
of  Agreement. 

(4)  Representatives  of  local 
governments.  A  representative  of  a  local 
government  with  jurisdiction  over  the 
area  in  which  the  effects  of  an 
undertaking  may  occur  is  entitled  to 
participate  as  a  consulting  party.  Under 
other  provisions  of  Federal  law,  the 
local  government  may  be  authorized  to 
act  as  the  Agency  Official  for  purposes 
of  section  106. 

(5)  Applicants  for  Federal  assistance, 
permits,  licenses  and  other  approvals. 
An  applicant  for  Federal  assistance  or 
for  a  Federal  permit,  license  or  other 
approval  is  entitled  to  participate  as  a 
consulting  party  as  defined  in  this  part. 
The  Agency  Official  may  authorize  an 
applicant  to  initiate  consultation  with 
the  SHPO/THPO  and  others,  but 
remains  legally  responsible  for  all 
findings  and  determinations  charged  to 
the  Agency  Official.  The  Agency  Official 
shall  notify  the  SHPO/THPO  and  other 
consulting  parties  when  an  applicant  is 
so  authorized. 


(6)  Additional  consulting  parties. 
Certain  individuals  and  organizations 
with  a  demonstrated  interest  in  the 
undertaking  may  participate  as 
consulting  parties  due  to  the  natiu-e  of 
their  legal  or  economic  relation  to  the 
undertaking  or  affected  properties,  or 
their  concern  with  the  undertaking's 
effects  on  historic  properties. 

(d)  The  public— {!)  Nature  of 
involvement.  The  views  of  the  public 
are  essential  to  informed  Federal 
decisionmaking  in  the  section  106 
process.  The  Agency  Official  shall  seek 
and  consider  the  views  of  the  public  in 
a  manner  that  reflects  the  nature  and 
complexity  of  the  imdertaking  and  its 
effects  on  historic  properties,  the  likely 
interest  of  the  public  in  the  effects  on 
historic  properties,  confidentiality 
concerns  of  private  individuals  and 
businesses,  and  the  relationship  of  the 
Federal  involvement  to  the  undertaking. 

(2)  Providing  notice  and  information. 
The  Agency  Official  must,  except  where 
appropriate  to  protect  confidentiality 
concerns  of  affected  parties,  provide  the 
public  with  information  about  an 
undertaking  and  its  effects  on  historic 
properties  and  seek  public  comment 
and  input.  Members  of  the  public  may 
also  provide  views  on  their  own 
initiative  for  the  Agency  Official  to 
consider  in  decisiormiaking. 

(3)  Use  of  agency  procedures.  The 
Agency  Official  may  use  the  agency's 
procedures  for  public  involvement 
under  the  National  Environmental 
Policy  Act  or  other  program 
requirements  in  lieu  of  public 
involvement  requirements  in  subpart  B 
of  this  part,  if  they  provide  adequate 
opportunities  for  public  involvement 
consistent  with  this  subpart. 

Subpart  B — The  section  106  Process 

§  800.3        Initiation  of  the  section  1 06 
process. 

(a)  Establish  undertaking.  The  Agency 
Official  shall  determine  whether  the 
proposed  Federal  action  is  an 
undertaking  as  defined  in  §  800.16{y) 
and,  if  so,  whether  it  is  a  type  of  activity 
that  has  the  potential  to  cause  effects  on 
historic  properties. 

(1)  No  potential  to  cause  effects.  If  the 
undertaking  does  not  have  the  potential 
to  cause  effects  on  historic  properties, 
the  Agency  Official  has  no  further 
obligations  under  section  106  or  this 
part. 

(2)  Program  alternatives.  If  the  review 
of  the  undertaking  is  governed  by  a 
Federal  agency  program  alternative 
established  under  §  800.14  or  a 
Programmatic  Agreement  in  existence 
before  [the  effective  date  of  the  final 


rule],  the  Agency  Official  shall  follow 
the  program  alternative. 

(b)  Coordinate  with  other  reviews.  The 
Agency  Official  should  coordinate  the 
steps  of  the  section  106  process,  as 
appropriate,  with  the  overall  planning 
schedule  for  the  undertaking  and  with 
any  reviews  required  under  other 
authorities  such  as  the  National 
Environmental  Policy  Act,  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archeological  Resources  Protection  Act 
and  agency-specific  legislation,  such  as 
section  4(f)  of  the  Department  of 
Transportation  Act.  Where  consistent 
with  the  procedures  in  this  subpart,  the 
Agency  Official  may  use  information 
developed  for  other  reviews  under 
Federal,  State  or  tribal  law  to  meet  the 
requirements  of  section  106. 

(c)  Identify  the  appropriate  SHPO 
and/or  THPO.  As  part  of  its  initial 
planning,  the  Agency  Official  shall 
determine  the  appropriate  SHPO  or 
SHPOs  to  be  involved  in  the  section  106 
process.  The  Agency  Official  shall  also 
determine  whether  the  undertaking  may 
occur  on  or  affect  historic  properties  on 
any  tribal  lands  and,  if  so,  whether  a 
THPO  has  assumed  the  duties  of  the 
SHPO.  The  Agency  Official  shall  then 
initiate  consultation  with  the 
appropriate  Officer  or  Officers. 

(1 )  Tribal  assumption  of  SHPO 
responsibilities.  Where  an  Indian  tribe 
has  assumed  the  section  106 
responsibilities  of  the  SHPO  on  tribal 
lands  pursuant  to  section  101(d)(2)  of 
the  Act,  consultation  for  undertakings 
occurring  on  tribal  land  or  for  effects  on 
tribal  land  is  with  the  THPO  for  the 
Indian  tribe  in  lieu  of  the  SHPO.  Section 
101(d)(2)(D)(iii)  of  the  Act  authorizes 
owners  of  properties  on  tribal  lands 
which  are  neither  owned  by  a  member 
of  the  tribe  nor  held  in  trust  by  the 
Secretary  for  the  benefit  of  the  tribe  to 
request  the  SHPO  to  participate  in  the 
Section  106  process  in  addition  to  the 
THPO. 

(2)  Undertakings  involving  more  than 
one  State.  If  more  than  one  State  is 
involved  in  an  undertaking,  the 
involved  SHPOs  may  agree  to  designate 
a  lead  SHPO  to  act  on  their  behalf  in  the 
section  106  process,  including  taking 
actions  that  would  conclude  the  section 
106  process  under  this  subpart. 

(3)  Conducting  consultation.  The 
Agency  Official  should  consult  with  the 
SHPO/THPO  in  a  manner  appropriate  to 
the  agency  planning  process  for  the 
undertaking  and  to  the  natvue  of  the 
undertaking  and  its  effects  on  historic 
properties. 

(4)  Failure  of  the  SHPO/THPO  to 
respond.  If  the  SHPO/THPO  fails  to 
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respond  within  30  days  of  receipt  of  a 
request  for  review  of  a  finding  or 
determination,  the  Agency  Official  may 
either  proceed  to  the  next  step  in  the 
process  based  on  the  finding  or 
determination  or  consult  with  the 
Council  in  lieu  of  the  SHPO/THPO.  If 
the  SHPO/THPO  re-enters  the,  section 
106  process,  the  Agency  Official  shall 
continue  the  consultation  without  being 
required  to  reconsider  previous  findings 
or  determinations. 

(d)  Consultation  on  tribal  lands. 
Where  the  Indian  tribe  has  not  assumed 
the  responsibilities  of  the  SHPO  on 
tribal  lands,  consultation  with  the 
Indian  tribe  regarding  undertakings 
occurring  on  such  tribe's  lands  or  effects 
on  such  tribal  lands  shall  be  in  addition 
to  and  on  the  same  basis  as  consultation 
with  the  SHPO  If  the  SHPO  has 
withdrawn  from  the  process,  the  Agency 
Official  may  complete  the  section  106 
process  with  the  Indian  tribe  and  the 
Council,  as  appropriate.  An  Indian  tribe 
mav  enter  into  an  agreement  with  a 
SHPO  or  SHPOs  specifying  the  SHPO's 
participation  m  the  section  106  process 
for  undertakings  occurring  on  or 
affecting  historic  properties  on  tribal 
lands. 

(e)  Plan  to  involve  the  public.  In 
consultation  with  the  SHPO/THPO,  the 
Agency  Official  shall  plan  for  involving 
the  public  in  the  section  106  process. 
The  Agency  Official  shall  identify  the 
appropriate  points  for  seeking  public 
input  and  for  notifying  the  public  of 
proposed  actions,  consistent  with 

§  800.2(d). 

(f)  Identify  other  consulting  parties.  In 
consultation  with  the  SHPO/THPO,  the 
Agency  Official  shall  identify  any  other 
parties  entitled  to  be  consulting  parties 
and  invite  them  to  participate  as  such  in 
the  section  106  process.  The  Agency 
Official  may  invite  others  to  participate 
as  consulting  parties  as  the  section  106 
process  moves  forward. 

(1)  Involving  local  governments  and 
applicants  The  Agency  Official  shall 
invite  any  local  governments  or 
applicants  that  are  entitled  to  be 
consulting  parties  under  §  800.2(c). 

(2)  Involving  Indian  tribes  and  Native 
Hawaiian  organizations.  The  Agency 
Official  shall  make  a  reasonable  and 
good  faith  effort  to  identif\'  any  Indian 
tribes  or  Native  Hawaiian  organizations 
that  might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects  and  invite  them 
to  be  consulting  parties.  Such  Indian 
tribe  or  Native  Hawaiian  organization 
that  requests  in  writing  to  be  a 
consulting  party  shall  be  one. 

(3)  Requests  to  be  consulting  parties. 
The  Agencv  Official  shall  consider  all 
written  requests  of  individuals  and 


organizations  to  participate  as 
consulting  parties  and,  in  consultation 
vdth  the  SHPO/THPO  and  any  Indian 
tribe  upon  whose  tribal  lands  an 
undertaking  occurs  or  affects  historic 
properties,  determine  which  should  be 
consulting  parties. 

tg)  Expeaiting  consultation.  A 
consultation  by  the  Agency  Official  with 
the  SHPO/THPO  and  other  consulting 
parties  may  address  multiple  steps  in 
§§  800.3  through  800.6  where  the 
Agency  Official  and  the  SHPO/THPO 
agree  it  is  appropriate  as  long  as  the 
consulting  parties  and  the  public  have 
an  adequate  opportunity  to  express  their 
views  as  provided  in  §  800.2(d). 

§  800.4     tdentification  of  historic  properties. 

(a)  Determine  scope  of  identification 
efforts.  The  Agency  Official  shall 
consuh  with  the  SHPO/THPO  to: 

(1)  Determine  and  document  the  area 
of  potential  effects,  as  defined  in 

§  800.16(d); 

(2)  Review  existing  information  on 
historic  properties  within  the  area  of 
potential  effects,  including  any  data 
concerning  possible  historic  properties 
not  yet  identified; 

(3)  Seek  information,  as  appropriate, 
from  consulting  parties,  and  other 
individuals  and  organizations  likely  to 
have  knowledge  of,  or  concerns  with, 
historic  properties  in  the  area,  and 
identify  issues  relating  to  the 
undertaking's  potential  effects  on 
historic  properties;  and 

(4)  Gather  information  from  any 
Indian  tribe  or  Native  Hawaiian 
organization  identified  pursuant  to 
§  800.3(f)  to  assist  in  identifying 
properties,  including  those  located  off 
tribal  lands,  which  may  be  of  religious 
and  cultural  significance  to  them  and 
may  be  eligible  for  the  National  Register, 
recognizing  that  an  Indian  tribe  or 
Native  Hawaiian  organization  may  be 
reluctant  to  divulge  specific  information 
regarding  the  location,  nature  and 
activities  associated  with  such  sites.  The 
Agency  Official  should  address 
concerns  raised  about  confidentiality 
pursuant  to  §  800.11(c). 

(b)  Identify  historic  properties.  Based 
on  the  information  gathered  under 
paragraph  (a)  of  this  section,  and  in 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  might  attach  religious 
and  cultural  significance  to  properties 
within  the  area  of  potential  effects,  the 
Agency  Official  shcill  take  the  steps 
necessary  to  identify  historic  properties 
within  the  area  of  potential  effect. 

(1)  Level  of  effort.  The  Agency  Official 
shall  make  a  reasonable  and  good  faith 
effort  to  carry  out  appropriate 
identification  efforts,  which  may 


include  background  research, 
consultation,  oral  history  interviews, 
sample  field  investigation,  and  field 
survey.  The  Agency  Official  shall  take 
into  account  past  planning,  research  and 
studies,  the  magnitude  and  nature  of  the 
undertaking  and  the  degree  of  Federal 
involvement,  the  nature  p  A  extent  of 
potential  effects  on  histr  ri    properties, 
and  the  likely  nature  an  I  location  of 
historic  properties  with.n  the  area  of 
potential  effects.  The  Secretary's 
Standards  and  Guidelines  for 
Identification  provide  guidance  on  this 
subject.  The  Agency  Official  should  also 
consider  other  applicable  professional, 
State,  tribal  and  local  laws,  standards 
and  guidelines.  The  Agency  Official 
shall  take  into  account  any 
confidentiality  concerns  raised  by 
Indian  tribes  or  Native  Hawaiian 
organizations  during  the  identification 
process. 

(2)  Phased  identification  and 
evaluation.  Where  alternatives  imder 
consideration  consist  of  corridors  or 
large  land  areas,  or  where  access  to 
properties  is  restricted,  the  Agency 
Official  may  use  a  phased  process  to 
conduct  identification  and  evaluation 
efforts.  The  Agency  Official  may  also 
defer  final  identification  and  evaluation 
of  historic  properties  if  it  is  specifically 
provided  for  in  a  Memorandum  of 
Agreement  executed  pursuant  to 
§  800.6,  a  Programmatic  Agreement 
executed  pursuant  to  §  800.14(b),  or  the 
documents  used  by  an  Agency  Official 
to  comply  with  the  National 
Environmental  Policy  Act  pursuant  to 
§  800.8.  The  process  should  establish 
the  likely  presence  of  historic  properties 
within  the  area  of  potential  effects  for 
each  alternative  or  inaccessible  area 
through  background  research, 
consiiltation  and  an  appropriate  level  of 
field  investigation,  taking  into  account 
the  number  of  alternatives  under 
consideration,  the  magnitude  of  the 
imdertaking  and  its  likely  effects,  and 
the  views  of  the  SHPO/THPO  and  any 
other  consulting  parties.  As  specific 
aspects  or  locations  of  an  alternative  are 
refined  or  access  is  gained,  the  Agency 
Official  shall  proceed  with  the 
identification  and  evaluation  of  historic 
properties  in  accordance  with 
paragraphs  Cb)(l)  and  (c)  of  this  section. 

(c)  Evaluate  historic  significance. — (1) 
Apply  National  Register  Criteria.  In 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultiu'al  significance  to  identified 
properties  and  guided  by  the  Secretary's 
Standards  and  Guidelines  for 
Evaluation,  the  Agency  Official  shall 
apply  the  National  Register  Criteria  (36 
CFTi  part  63)  to  properties  identified 
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within  the  area  of  potential  effects  that 
have  not  been  previously  evaluated  for 
National  Register  eligibility.  The 
passage  of  time,  changing  perceptions  of 
significance,  or  incomplete  prior 
evaluations  may  require  the  Agency 
Official  to  reevaluate  properties 
previously  determined  eligible  or 
ineligible.  The  Agency  Official  shall 
acknowledge  that  Indian  tribes  and 
Native  Hawaiian  organizations  possess 
special  expertise  in  assessing  the 
eligibility  of  historic  properties  that  may 
possess  religious  and  cultural 
significance  to  them. 

(2)  Determine  whether  a  property  is 
eligible.  If  the  Agency  Official 
determines  any  of  the  National  Register 
Criteria  are  met  and  the  SHPO/THPO 
agrees,  the  property  shall  be  considered 
eligible  for  the  National  Register  for 
section  106  purposes.  If  the  Agency 
Official  determines  the  criteria  are  not 
met  and  the  SHPO/THPO  agrees,  the 
property  shall  be  considered  not 
eligible.  If  the  Agency  Official  and  the 
SHPO/THPO  do  not  agree,  or  if  the 
Council  or  the  Secretary  so  request,  the 
Agency  Official  shall  obtain  a 
determination  of  eligibility  hova  the 
Secretary  pursuant  to  36  CFR  part  63.  If 
an  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  a  property  off 
tribal  lands  does  not  agree,  it  may  ask 
the  Council  to  request  the  Agency 
Official  to  obtain  a  determination  of 
eligibility. 

(d)  Results  of  identification  and 
evaluation. — (1)  No  historic  properties 
affected.  If  the  Agency  Official  finds 
that  either  there  are  no  historic 
properties  present  or  three  are  historic 
properties  present  but  the  undertaking 
will  have  no  effect  upon  them  as 
defined  in  §  800.16(i),  the  Agency 
Official  shall  provide  documentation  of 
this  finding  as  set  forth  in  §  800.11(d)  to 
the  SHPO/THPO.  The  Agency  Official 
shall  notify  all  consulting  parties, 
including  Indian  tribes  and  Native 
Hawaiian  organizations,  and  make  the 
documentation  available  for  public 
inspection  prior  to  approving  the 
undertaking.  If  the  SHPO/THPO,  or  the 
Council  if  it  has  entered  the  Section  106 
process,  does  not  object  within  30  days 
of  receipt  of  an  adequately  documented 
finding,  the  Agency  Official's 
responsibilities  under  section  106  are 
ftilfilled. 

(2)  Historic  properties  affected.  If  the 
Agency  Official  finds  that  there  are 
historic  properties  which  may  be 
affected  by  the  undertaking  or  the 
SHPO/THPO  or  the  Council  objects  to 
the  Agency  Official's  finding  under 
paragraph  (d)(1)  of  this  section,  the 
Agency  Official  shall  notify  all 


consulting  parties,  including  Indian 
tribes  or  Native  Hawaiian  organizations, 
invite  their  views  on  the  effects  and 
assess  adverse  effects,  if  any,  in 
accordance  with  §  800.5. 

§  800.5    Assessment  of  adverse  effects. 

(a)  Apply  criteria  of  adverse  effect.  In 
considtation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultund  significance  to  identified 
historic  properties,  the  Agency  Official 
shall  apply  the  criteria  of  adverse  effect 
to  historic  properties  within  the  area  of 
potential  effects.  The  Agency  Official 
shall  consider  any  views  concerning 
such  effects  which  have  been  provided 
by  consulting  parties  and  the  public. 

(1)  Criteria  of  adverse  effect.  An 
adverse  effect  is  foimd  when  an 
imdertaking  may  alter,  directly  or 
indirectly,  any  of  the  characteristics  of 
a  historic  property  that  qualify  the 
property  for  inclusion  in  the  National 
Register  in  a  manner  that  would 
diminish  the  integrity  of  the  property's 
location,  design,  setting,  materials, 
workmanship,  feeling,  or  association. 
Consideration  shall  be  given  to  all 
qualifying  characteristics  of  a  historic 
property,  including  those  that  may  have 
been  identified  subsequent  to  the 
original  evaluation  of  the  property's 
eligibility  for  the  National  Register. 
Adverse  effects  may  include  reasonably 
foreseeable  effects  caused  by  the 
undertaking  that  may  occxir  later  in 
time,  be  farther  removed  in  distance  or 
be  cumulative. 

(2)  Examples  of  adverse  effects. 
Adverse  effects  on  historic  properties 
include,  but  are  not  limited  to: 

(i)  Physical  destruction  of  or  damage 
to  all  or  part  of  the  property; 

(ii)  Alteration  of  a  property,  including 
restoration,  rehabilitation,  repair, 
maintenance,  stabilization,  hazardous 
material  remediation  and  provision  of 
handicapped  access,  that  is  not 
consistent  with  the  Secretary's 
Standards  for  the  Treatment  of  Historic 
Properties  (36  CFR  part  68)  and 
applicable  guidelines; 

(iii)  Removal  of  the  property  fi-om  its 
historic  location; 

(iv)  Change  of  the  character  of  the 
property's  use  or  of  physical  featiires 
within  the  property's  setting  that 
contribute  to  its  historic  significance; 

(v)  Introduction  of  visual, 
atmospheric  or  audible  elements  that 
diminish  the  integrity  of  the  property's 
significant  historic  features; 

(vi)  Neglect  of  a  property  which 
causes  its  deterioration,  except  where 
such  neglect  and  deterioration  are 
recognized  qualities  of  a  property  of 
religious  and  cultural  significance  to  an 


Indian  tribe  or  Native  Hawaiian 
organization;  and 

(vii)  Transfer,  lease,  or  sale  of 
property  out  of  Federal  ovniership  or 
control  without  adequate  and  legally 
enforceable  restrictions  or  conditions  to 
ensure  long-term  preservation  of  the 
property's  historic  significance. 

(3)  Phased  application  of  criteria. 
Where  alternatives  under  consideration 
consist  of  corridors  or  large  land  areas, 
or  where  access  to  properties  is 
restricted,  the  Agency  Official  may  use 
a  phased  process  in  applying  the  criteria 
of  adverse  effect  consistent  with  phased 
identification  and  evaluation  efforts 
conducted  pursuant  to  §800  4(b)(2). 

(b)  Finding  of  no  adverse  effect.  The 
Agency  Official,  in  consultation  with 
the  SHPCl'THPO,  may  propose  a  finding 
of  no  adverse  effect  when  the 
imdertaking's  effects  do  not  meet  the 
criteria  of  paragraph  (a)(1)  of  this 
section  or  the  undertaking  is  modified 
or  conditions  are  imposed,  such  as  the 
subsequent  review  of  plans  for 
rehabilitation  by  the  SHPO/THPO  to 
ensure  consistency  with  the  Secretary's 
Standards  for  the  Treatment  of  Historic 
Properties  (36  CFR  part  68)  and 
applicable  guidelines,  to  avoid  adverse 
effects. 

(c)  Consulting  party  review.  If  the 
Agency  Official  proposes  a  finding  of  no 
adverse  effect,  the  Agency  Official  shall 
notify  all  consulting  parties  of  the 
finding  and  provide  them  with  the 
documentation  specified  in  §  800.11(e). 
The  SHPO/THPO  shall  have  30  days 
from  receipt  to  review  the  finding. 

(1)  Agreement  with  finding.  Unless 
the  Council  is  reviewing  the  finding 
piu"suant  to  paragraph  (c)(3)  of  this 
section,  the  Agencv  Official  may 
proceed  if  the  SHPO/THPO  agrees  with 
the  finding.  The  Agency  Official  shall 
carry  out  the  undertaking  in  accordance 
with  paragraph  (d)(  1 )  of  this  section. 
Failure  of  the  SHPO/THPO  to  respond 
within  30  days  from  receipt  of  the 
finding  shall  be  considered  agreement  of 
the  SHPOTHPO  with  the  finding. 

(2)  Disagreement  mt/i  fmdmg.  (i)  If 
the  SHPO/THPO  or  any  consulting  party 
disagrees  within  the  30-ddy  review 
period,  it  shall  specifv  the  reasons  for 
disagreeing  with  the  finding.  The 
Agency  Official  shall  either  consult  with 
the  party  to  resolve  the  disagreement,  or 
request  the  Council  to  review  the 
finding  pursuant  to  paragraph  (c)(3)  of 
this  section. 

(ii)  The  Agency  Official  should  seek 
the  concurrence  of  any  Indian  tribe  or 
Native  Hawaiian  organization  that  has 
made  known  to  the  Agency  Official  that 
it  attaches  religious  and  cultural 
significance  to  a  historic  property 
subject  to  the  finding.  If  such  Indian 
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tribe  or  Native  Hawaiian  organization 
disagrees  with  the  finding,  it  may 
within  the  30-da\'  review  period  specify 
the  reasons  for  disagreeing  with  the 
finding  and  request  the  Council  to 
review  the  finding  pursuant  to 
paragraph  {c)(3)  of  this  section. 

(iii)  Ii  the  Council  on  its  own 
initiative  so  requests  within  the  30-day 
review  period,  the  Agency  Official  shall 
submit  the  finding,  along  with  the 
documentation  specified  in  §  800.11(e), 
for  review  pursuant  to  paragraph  (c)(3) 
of  this  section.  A  Council  decision  to 
make  such  a  request  shall  be  guided  by 
the  criteria  in  Appendix  A  to  this  part. 

(3)  Council  review  of  findings.  When 
a  finding  is  submitted  to  the  Council 
pursuant  to  paragraph  (c)(2)  of  this 
section,  the  Agency  Official  shall 
include  the  documentation  specified  in 
§  800.11(e).  The  Council  shall  review 
the  finding  and  notif\-  the  Agency 
Official  of  its  determination  as  to 
whether  the  adverse  effect  criteria  have 
been  correctly  applied  within  15  days  of 
receiving  the  documented  finding  from 
the  Agency  Official.  The  Council  shall 
specify  the  basis  for  its  determination. 
The  Agency  Official  shall  proceed  in 
accordance  with  the  Council's 
determination.  If  the  Council  does  not 
respond  within  15  days  of  receipt  of  the 
finding,  the  Agency  Official  may  assume 
concurrence  with  the  Agencv  Official's 
finding  and  proceed  accordingly. 

(d)  Results  of  assessment. — (1)  No 
adverse  effect.  The  Agency  Official  shall 
maintain  a  record  of  the  finding  and 
provide  information  on  the  finding  to 
the  public  on  request,  consistent  with 
the  confidentiality  provisions  of 
§  800.11(c).  Implementation  of  the 
undertaking  in  accordance  with  the 
finding  as  documented  fulfills  the 
Agency  Official's  responsibilities  under 
section  106  and  this  part.  If  the  Agency 
Official  will  not  conduct  the 
undertaking  as  proposed  in  the  finding, 
the  Agency  Official  shall  reopen 
consultation  under  paragraph  (a)  of  this 
section. 

(2)  Adverse  effect.  If  an  adverse  effect 
is  found,  the  Agency  Official  shall 
consult  further  to  resolve  the  adverse 
effect  pursuant  to  §  800.6. 

§800.6     Resolution  of  adverse  effects. 

(a)  Continue  consultation.  The 
Agencv  Official  shall  consult  with  the 
SHPO/THPO  and  other  consulting 
parties,  including  Indian  tribes  and 
Native  Hawaiian  organizations,  to 
develop  and  evaluate  alternatives  or 
modifications  to  the  undertaking  that 
could  avoid,  minimize  or  mitigate 
adverse  effects  on  historic  properties. 

(1)  Notify  the  Council  and  aetermine 
Council  participation.  The  Agency 


Official  shall  notify  the  Council  of  the 
adverse  effect  finding  by  providing  the 
documentation  specified  in  §  800.11(e). 
(i)  The  notice  snail  invite  the  Council 
to  participate  in  the  consultation  when: 

(A)  The  Agency  Official  wants  the 
Council  to  participate; 

(B)  The  undertaidng  has  an  adverse 
effect  upon  a  National  Historic 
Landmark;  or 

(C)  A  Programmatic  Agreement  under 
§  800.14(b)  will  be  prepared; 

(ii)  The  SHPO/THPO,  an  Indian  tribe 
or  Native  Hawaiian  organization,  or  any 
other  consulting  party  may  at  any  time 
independently  request  the  Council  to 
participate  in  the  consultation. 

(iii)  The  Council  shall  advise  the 
Agency  Official  and  all  consulting 
parties  whether  it  will  participate 
within  15  days  of  receipt  of  notice  or 
other  request.  Prior  to  entering  the 
process,  the  Council  shall  provide 
written  notice  to  the  Agency  Official 
and  the  consulting  parties  that  its 
decision  to  participate  meets  the  criteria 
set  forth  in  Appendix  A  to  this  part.  The 
Council  shall  also  advise  the  head  of  the 
agency  of  its  decision  to  enter  the 
process.  Consultation  with  Council 
participation  is  conducted  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(iv)  If  the  Council  does  not  join  the 
consultation,  the  Agency  Official  shall 
proceed  with  consultation  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(2)  Involve  consulting  parties.  In 
addition  to  the  consulting  parties 
identified  under  §  800.3(f),  the  Agency 
Official,  the  SHPO/THPO  and  the 
Council,  if  participating,  may  agree  to 
invite  other  individuals  or  organizations 
to  become  consulting  parties.  The 
Agency  Official  shall  invite  any 
individual  or  organization  that  will 
assume  a  specific  role  or  responsibility 
in  a  Memorandum  of  Agreement  to 
participate  as  a  considting  party. 

(3)  Provide  documentation.  The 
Agency  Official  shall  provide  to  all 
consulting  parties  the  documentation 
specified  in  §  800.11(e),  subject  to  the 
confidentiality  provisions  of  §  800.11(c), 
and  such  other  documentation  as  may 
be  developed  during  the  consultation  to 
resolve  adverse  effects. 

(4)  Involve  the  public.  The  Agency 
Official  shall  make  information 
available  to  the  public,  including  the 
documentation  specified  in  §  800.11(e), 
subject  to  the  confidentiality  provisions 
of  §  800.11(c).  The  Agency  Official  shall 
provide  an  opportunity  for  members  of 
the  public  to  express  their  views  on 
resolving  adverse  effects  of  the 
undertaking.  The  Agency  Official 
should  use  appropriate  mechanisms, 


taking  into  account  the  magnitude  of  the 
undertaking  and  the  nature  of  its  effects 
upon  historic  properties,  the  Ukely 
effects  on  historic  properties,  and  the 
relationship  of  the  Federal  involvement 
to  the  undertaking  to  ensure  that  the 
public's  views  are  considered  in  the 
consultation.  The  Agency  Official 
should  also  consider  the  extent  of  notice 
and  information  concerning  historic 
preservation  issues  afforded  the  public 
at  earlier  steps  in  the  Section  106 
process  to  determine  the  appropriate 
level  of  public  involvement  when 
resolving  adverse  effects  so  that  the 
standards  of  §  800.2(d)  are  met. 

(5)  Restrictions  on  disclosure  of 
information.  Section  304  of  the  Act  and 
other  authorities  may  limit  the 
disclosure  of  information  under 
paragraph  (a)(3)  and  (4)  of  this  section. 
If  an  Indian  tribe  or  Native  Hawaiian 
organization  objects  to  the  disclosure  of 
ilif  ormation  or  if  the  Agency  Official 
believes  that  there  are  other  reasons  to 
withhold  information,  the  Agency 
Official  shall  comply  with  §  800.11(c) 
regarding  the  disclosure  of  such 
information, 

(b)  Resolve  adverse  effects. — (1) 
Resolution  without  the  Council,  (i)  The 
Agency  Official  shall  consult  with  the 
SHPO/THPO  and  other  consulting 
parties  to  seek  ways  to  avoid,  minimize 
or  mitigate  the  adverse  effects, 

(ii)  Tne  Agency  official  may  use 
standard  treatments  established  by  the 
Council  under  §  800.14(d)  as  a  basis  for 
a  Memorandum  of  Agreement. 

(iii)  U  the  Council  decides  to  join  the 
consultation,  the  Agency  Official  shall 
follow  paragraph  {b)(2)  of  this  section. 

(iv)  If  the  Agency  Official  and  the 
SHPO/THPO  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  Memorandum  of  Agreement. 
The  Agency  Official  must  submit  a  copy 
of  the  executed  Memorandum  of 
Agreement,  along  with  the 
documentation  specified  in  §  800.11(f), 
to  the  Coimcil  prior  to  approving  the 
undertaking  in  order  to  meet  the 
requirements  of  Section  106  and  this 
subpart. 

(v)  If  the  Agency  Official,  and  the 
SHPO/THPO  fail  to  agree  on  the  terms 
of  a  Memorandum  of  Agreement,  the 
Agency  Official  shall  request  the 
Coimcil  to  join  the  consultation  and 
provide  the  Council  with  the 
docimientation  set  forth  in  §  800.11(g).  If 
the  Council  decides  to  join  the 
consultation,  the  Agency  Official  shall 
proceed  in  accordance  with  paragraph 
(b)(2)  of  this  section.  If  the  Council 
decides  not  to  join  the  consultation,  the 
Council  will  notify  the  agency  and 
proceed  to  comment  in  accordance  with 
§  800.7(c). 
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(2)  Resolution  with  Council 
participation.  If  the  Council  decides  to 
participate  in  the  consultation,  the 
Agency  Official  shall  consult  with  the 
SHPO/THPO,  the  Council,  and  other 
consulting  parties,  including  Indian 
tribes  and  Native  Hawaiian 
organizations  imder  §  800.2(c)(3).  to 
seek  ways  to  avoid,  minimize  or 
mitigate  the  adverse  effects.  If  the 
Agency  Official,  the  SHPO/THPO,  and 
the  Council  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  Memorandum  of  Agreement. 

(c)  Memorandum  of  Agreement.  A 
Memorandum  of  Agreement  executed 
and  implemented  pursuant  to  this 
section  evidences  the  Agency  Official's 
compliance  with  section  106  and  this 
part  and  shall  govern  the  undertaking 
and  all  of  its  parts.  A  Memorandum  of 
Agreement  executed  piu-suant  to 
paragraph  (b)(1)  of  this  section  that  is 
filed  with  the  Council  shall  be 
considered  to  be  an  agreement  with  the 
Council  for  the  purposes  of  section 
110(1)  of  the  Act.  The  Agency  Official 
shall  ensure  that  the  imdertalcing  is 
carried  out  in  accordance  with  the 
Memorandum  of  Agreement. 

(1)  Signatories.  Tne  signatories  have 
sole  authority  to  execute,  amend  or 
terminate  the  agreement  in  accordance 
with  this  subpart. 

(i)  The  Agency  Official  and  the  SHPO/ 
THPO  are  the  signatories  to  a 
Memorandum  of  Agreement  executed 
pursuant  to  paragraph  (b)(1)  of  this 
section. 

(ii)  The  Agency  Official,  the  SHPO/ 
THPO,  and  the  Council  are  the 
signatories  to  a  Memorandum  of 
Agreement  executed  pursuant  to 
para^aph  (h)(2)  of  this  section. 

(iii)  The  Agency  Official  and  the 
Council  are  signatories  to  a 
Memorandum  of  Agreement  executed 
pursuant  to  §  800.7(a)(2). 

(2)  Invited  signatories,  (i)  The  Agency 
Official  may  invite  an  Indian  tribe  or 
Native  Hawaiian  organization  that 
attaches  religious  and  cultural 
significance  to  historic  properties 
located  off  tribal  lands  to  be  a  signatory 
to  a  Memorandum  of  Agreement 
concerning  such  properties. 

(ii)  The  signatories  should  invite  any 
party  that  assumes  a  responsibility 
under  a  Memorandum  of  Agreement  to 
be  a  signatory. 

(iii)  The  refusal  of  any  party  invited 
to  become  a  signatory  to  a  Memorandum 
of  Agreement  pursuant  to  paragraphs 
(c)(2)(i)  or  (ii)  of  this  section  does  not 
invalidate  the  Memorandum  of 
Agreement. 

(3)  Concurrence  by  others.  The 
Agency  Official  may  invite  all 
coixsulting  parties  to  concur  in  the 


Memorandum  of  Agreement.  The 
signatories  may  agree  to  invite  others  to 
concur.  The  refusal  of  any  party  invited 
to  conciu-  in  the  Memorandum  of 
Agreement  does  not  invalidate  the 
Memorandum  of  Agreement. 

(4)  Reports  on  implementation.  Where 
the  signatories  agree  it  is  appropriate,  a 
Memorandum  of  Agreement  shall 
include  a  provision  for  monitoring  and 
reporting  on  its  implementation. 

(5)  Duration.  A  Memorandum  of 
Agreement  shall  include  provisions  for 
termination  and  for  reconsideration  of 
terms  if  the  undertaking  has  not  been 
implemented  within  a  specified  time. 

(6)  Discoveries.  Where  the  signatories 
agree  it  is  appropriate,  a  Memorandum 
of  Agreement  shall  include  provisions 
to  deal  with  the  subsequent  discovery  or 
identification  of  additional  historic 
properties  affected  by  the  undertaking. 

(7)  Amendments.  The  signatories  to  a 
Memorandum  of  Agreement  may  amend 
it.  If  the  Council  was  not  a  signatory  to 
the  original  agreement  and  the 
signatories  execute  an  amended 
agreement,  the  Agency  Official  shall  file 
it  with  the  Council. 

(8)  Termination.  If  any  signatory 
determines  that  the  terms  of  a 
Memorandum  of  Agreement  cannot  be 
carried  out,  the  signatories  shall  consult 
to  seek  amendment  of  the  agreement.  If 
the  agreement  is  not  amended,  any 
signatory  may  terminate  it.  The  Agency 
Official  shall  either  execute  a 
Memorandum  of  Agreement  with 
signatories  under  paragraph  (c)(1)  of  this 
section  or  request  the  comments  of  the 
Council  under  §  800.7(a). 

(9)  Copies.  The  Agency  Official  shall 
provide  each  consulting  party  with  a 
copy  of  any  Memorandum  of  Agreement 
executed  pursuant  to  this  subpart. 

§  800.7    Failure  to  resolve  adverse  effects. 

(a)  Termination  of  consultation.  After 
consulting  to  resolve  adverse  effects 
pursuant  to  §  800.6(b)(2),  the  Agency 
Official,  the  SHPO/THPO,  or  the 
Council  may  determine  that  further 
consultation  will  not  be  productive  and 
terminate  consultation.  Any  party  that 
terminates  with  consultation  shall 
notify  the  other  consulting  parties  and 
provide  them  the  reasons  for 
terminating  in  writing. 

(1)  If  the  Agency  Official  terminates 
consultation,  the  head  of  the  agency  or 
an  Assistant  Secretary  or  other  officer 
with  major  department-wide  or  agency- 
wide  responsibilities  shall  request  that 
the  Coimcil  conunent  pursuant  to 
paragraph  (c)  of  this  section  and  shall 
notify  all  consulting  parties  of  the 
request. 

(2)  If  the  SHPO  terminates 
consultation,  the  Agency  Official  and 


the  Coimcil  may  execute  a 
Memorandum  of  Agreement  without  the 
SHPO's  involvement. 

(3)  If  a  THPO  terminates  consultation 
regarding  an  undertaking  occurring  on 
or  affecting  historic  properties  on  its 
tribal  lands,  the  Council  shall  comment 
pursuant  to  paragraph  (c)  of  this  section. 

(4)  If  the  Council  terminates 
consultation,  the  council  shall  notify  the 
Agency  Official,  the  agency's  Federal 
Preservation  Officer  and  all  consulting 
parties  of  the  termination  and  comment 
under  paragraph  (c)  of  this  section.  The 
Council  may  consult  with  the  agency's 
Federal  Preservation  Officer  prior  to 
terminating  consultation  to  seek  to 
resolve  issues  concerning  the 
underteiking  and  its  effects  on  historic 
properties. 

(b)  Comments  without  termination. 
The  council  may  determine  that  it  is 
appropriate  to  provide  additional 
advisory  comments  upon  an 
undertaking  for  which  a  Memorandum 
of  Agreement  will  be  executed.  The 
Council  shall  provide  them  to  the 
Agency  Official  when  it  executes  the 
Memorandum  of  Agreement. 

(c)  Comments  by  the  Council. — (1) 
Preparation.  The  Council  shall  provide 
an  opportunity  for  the  Agency  Official, 
all  consulting  parties,  and  the  public  to 
provide  their  views  within  the  time 
frame  for  developing  its  comments. 
Upon  request  of  the  Council,  the  Agency 
official  shall  provide  additional  existing 
information  concerning  the  undertaking 
and  assist  the  Council  in  arranging  an 
onsite  inspection  and  an  opportunity  for 
public  participation. 

(2)  Timing.  The  council  shall  transmit 
its  comments  within  45  days  of  receipt 
of  a  request  under  paragraphs  (a)(1)  or 
(3)  of  this  section  or  §  800.8(c)(3),  or 
termination  by  the  Council  under 

§  800.6(b)(l)(v)  or  paragraph  (a)(4)  of 
this  section  unless  otherwise  agreed  to 
by  the  Agency  Official. 

(3)  Transmittal.  The  Council  shall 
provide  its  comments  to  the  head  of  the 
agency  requesting  comment  with  copies 
to  the  Agency  Official,  the  agency's 
Federal  Preservation  Officer,  all  '~ 
consulting  parties,  and  others  as 
appropriate. 

(4)  Response  to  Council  comment. 
The  head  of  the  agency  shall  take  into 
account  the  Council's  comments  in 
reaching  a  final  decision  on  the 
undertaJdng.  Section  110(1)  of  the  Act 
directs  that  the  head  of  the  agency  shall 
document  this  decision  and  may  not 
delegate  his  or  her  responsibilities 
pursuant  to  section  106.  Dociunenting 
the  agency  head's  decision  shall 
include: 

(i)  Preparing  a  summary  of  the 
decision  that  contains  the  rationale  for 
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the  decision  and  evidence  of 
consideration  of  the  Council's 
comments  and  providing  it  to  the 
council  prior  to  approval  of  the 
undertaking; 

(ii)  Providing  a  copy  of  the  siunmary 
to  all  consulting  parties;  and 

(iii)  Notifying  tne  public  and  making 
the  record  available  for  public 
inspection. 

§  800.8    Coordination  with  the  National 
Environmental  Policy  Act. 

(a)  General  principles. — (1)  Early 
coordination.  Federal  agencies  are 
encouraged  to  coordinate  compliance 
with  section  106  and  the  procedures  in 
this  part  with  any  steps  taken  to  meet 
the  requirements  of  the  National 
Envirorunental  Policy  Act  (NEPA). 
Agencies  should  consider  their  section 
106  responsibilities  as  early  as  possible 
in  the  NEPA  process,  and  plan  their 
public  participation,  analysis,  and 
review  in  such  a  way  that  they  can  meet 
the  purposes  and  requirements  of  both 
statutes  in  a  timely  and  efficient 
manner.  The  determination  of  whether 
an  undertaking  is  a  "major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,"  and 
therefore  requires  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
under  NEPA,  should  include 
consideration  of  the  undertaking's  likely 
effects  on  historic  properties.  A  finding 
of  adverse  effect  on  a  historic  property 
does  not  necessarily  require  an  EIS 
under  NEPA. 

(2)  Consulting  party  roles.  SHPO/ 
THPOs,  Indian  tribes  and  Native 
Hawaiian  organizations,  other 
consulting  parties,  and  organizations 
and  individuals  who  may  be  concerned 
with  the  possible  effects  of  an  agency 
action  on  historic  properties  should  be 
prepared  to  consult  with  agencies  early 
in  the  NEPA  process,  when  the  purpose 
of  and  need  for  the  proposed  action  as 
well  as  the  widest  possible  range  of 
alternatives  are  under  consideration. 

(3)  Inclusion  of  historic  preservation 
issues.  Agency  Officials  should  ensure 
that  preparation  of  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  or  an  EIS 
and  Record  of  Decision  (ROD)  includes 
appropriate  scoping,  identification  of 
historic  properties,  assessment  of  effects 
upon  them,  and  consultation  leading  to 
resolution  of  any  adverse  effects. 

(b)  Actions  categorically  excluded 
under  NEPA.  If  a  project,  activity  or 
program  is  categorically  excluded  from 
NEPA  review  under  an  agency's  NEPA 
procedures,  the  Agency  Official  shall 
determine  if  it  still  quailifies  as  an 
undertaking  requiring  review  under 
section  106  pursuant  to  §  800.3(a).  If  so, 


the  Agency  Official  shall  proceed  with 
section  106  review  in  accordance  with 
the  procedures  in  this  subpart. 

(c)  Use  of  the  NEPA  process  for 
Section  106  purposes.  An  Agency 
Official  may  use  the  process  and 
documentation  required  for  the 
preparation  of  an  EA/FONSI  or  an  EIS/ 
ROD  to  comply  with  section  106  in  heu 
of  the  procedures  set  forth  in  §§  800.3 
throu^  800.6  if  the  Agency  Official  has 
notified  in  advance  the  SHPO/THPO 
and  the  Coimcil  that  it  intends  to  do  so 
and  the  following  standards  are  met. 

(1)  Standards  for  developing 
environmental  documents  to  comply 
with  section  1 06.  During  preparation  of 
the  EA  or  Draft  EIS  (DEIS)  the  Agency 
Official  shall: 

(i)  Identify  consulting  parties  either 
piu'suant  to  §  800.3(f)  or  through  the 
NEPA  scoping  process  with  results 
consistent  with  §  800.3(f); 

(ii)  Identify  historic  properties  and 
assess  the  effects  of  the  undertaking  on 
such  properties  in  a  manner  consistent 
with  the  standards  and  criteria  of 
§§  800.4  through  800.5,  provided  that 
the  scope  and  timing  of  these  steps  may 
be  phased  to  reflect  the  Agency 
Official's  consideration  of  project 
alternatives  in  the  NEPA  process  and 
the  effort  is  commensurate  with  the 
assessment  of  other  environmental 
factors; 

(iii)  Consult  regarding  the  effects  of 
the  undertaking  on  historic  properties 
with  the  SHPO/THPO,  Indian  tribes  and 
Native  Hawaiian  organizations  that 
might  attach  religious  and  cultural 
significance  to  affected  historic 
properties,  other  consulting  parties,  and 
the  Coimcil,  where  appropriate,  during 
NEPA  scoping,  environmental  analysis, 
and  the  preparation  of  NEPA 
documents; 

(iv)  Involve  the  public  in  accordance 
with  the  agency's  published  NEPA 
procedvues;  and 

(v)  Develop  in  consultation  with 
identified  consulting  parties  alternatives 
and  proposed  measures  that  might 
avoid,  minimize  or  mitigate  any  adverse 
effects  of  the  imdertaking  on  historic 
properties  and  describe  them  in  the  EA 
or  DEIS. 

(2)  Review  of  environmental 
documents,  (i)  The  Agency  Official  shall 
submit  the  EA,  DEIS  or  EIS  to  the 
SHPO/THPO,  kidian  tribes  and  Native 
Hawaiian  organizations  that  might 
attach  religious  and  cultural 
significance  to  affected  historic 
properties,  and  other  consulting  parties 
prior  to  or  when  making  the  document 
available  for  public  comment.  If  the 
document  being  prepared  is  a  DEIS  or 
EIS,  the  Agency  Official  shall  also 
submit  it  to  the  Council. 


(ii)  Prior  to  or  within  the  time  allowed 
for  public  comment  on  the  dociunent,  a 
SHPO/THPO,  an  Indian  tribe  or  NaUve 
Hawaiian  organization,  another 
consulting  partA'  or  the  Council  may 
object  to  the  Agency  Official  that 
preparation  of  the  EA,  DEIS  or  EIS  has 
not  met  the  standard  set  forth  in 
paragraph  (c)(1)  of  this  section  or  that 
the  substantive  resolution  of  the  effects 
on  historic  properties  proposed  in  an 
EA,  DEIS  or  EIS  is  inadequate.  If  the 
Agency  Official  receives  such  an 
objection,  the  Agency  Official  shall  refer 
the  matter  to  the  Coimcil. 

(3)  Resolution  of  objections.  Within  30 
days  of  the  Agency  Official's  referral  of 
an  objection  under  paragraph  (c)(2)  (ii) 
of  this  section,  the  Council  shall  not 
notify  the  Agency  Official  either  that  it 
agrees  with  the  objection,  in  which  case 
the  Agency  Official  shall  enter  into 
consultation  in  accordance  with 
§  800.6(c)(2)  or  seek  Council  comments 
in  accordance  with  §  800.7(a),  or  that  it 
disagrees  with  the  objection,  in  which 
case  the  Agency  Official  shall  continue 
its  compliance  with  this  section.  Failure 
of  the  Council  to  respond  within  the  30 
day  period  shall  be  conside^^d 
disagreement  with  the  objection. 

[i]  Approval  of  the  unaertaking.  If  the 
Agency  Official  has  found  during  the 
preparation  of  the  EA,  DEIS  or  EIS  that 
the  effects  of  the  undertaking  on  historic 
properties  are  adverse,  the  Agency 
Official  shall  specify  in  the  FONSI  or 
the  ROD  the  proposed  measures  to 
avoid,  minimize  or  mitigate  such  effects 
and  ensure  that  the  approval  of  the 
undertaking  is  conditioned  accordingly. 
The  Agency  Official's  responsibilities 
under  section  106  and  the  procedures  in 
this  subpart  shall  then  be  satisfied  when 
either  the  proposed  measures  have  been 
adopted  through  a  binding  commitment 
on  the  agency,  the  applicant  or  other 
entities,  as  appropriate,  or  the  Council 
has  commented  and  received  the 
response  to  such  comments  under 
§  800.7.  Where  the  NEPA  process  results 
in  a  FONSI,  the  Agency  Official  must 
adopt  such  a  binding  commitment 
through  a  Memorandum  of  Agreement 
drafted  in  compliance  with  §  800.6(c). 
Where  the  NEPA  process  results  in  an 
EIS,  the  binding  commitment  does  not 
have  to  be  in  the  form  of  a 
Memorandum  of  Agreement  drafted  in 
compliance  with  §  800.6(c). 

(5)  Modification  of  the  undertaking.  If 
the  undertaking  is  modified  after 
approval  of  die  FONSI  or  the  ROD  in  a 
manner  that  changes  the  undertaking  or 
alters  its  effects  on  historic  properties, 
or  if  the  Agency  Official  fails  to  ensure 
that  the  measures  to  avoid,  minimize  or 
mitigate  adverse  effects  (as  specified  in 
either  the  FONSI  or  the  ROD,  or  in  the 
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binding  commitment  adopted  pursuant 
to  paragraph  (c)  (4)  of  this  section  are 
carried  out,  the  Agency  Official  shall 
notify  the  Council  and  all  consulting 
parties  that  supplemental 
environmental  documents  will  be 
prepared  in  compliance  with  NEPA  or 
that  the  procedures  in  §§  800.3  through 
800.6  will  be  followed  as  necessary. 

§  800.9     Council  review  of  Section  106 
compliance. 

[d)  Assessment  of  Agency  Official 
compliance  for  individual  undertakings. 
The  Council  may  provide  to  the  Agency 
Official  its  advisory  opinion  regarding 
the  substance  of  any  finding, 
determination  or  decision  or  regarding 
the  adequacy  of  the  Agency  Official's 
compliance  with  the  procedures  under 
this  part.  The  Council  may  provide  such 
advice  at  any  time  at  the  request  of  any 
individual,  agency  or  organization  or  on 
its  own  initiatives.  The  Agency  Official 
shall  consider  the  views  of  the  Council 
in  reaching  a  decision  on  the  matter  in 
question. 

(b)  Agency  foreclosure  of  the 
Council's  opportunity  to  comment. 
Where  an  Agency  Official  has  failed  to 
complete  the  requirements  of  section 
106  in  accordance  with  the  procedures 
in  this  part  prior  to  the  approval  of  an 
undertaking,  the  Council's  opportimity 
to  comment  may  be  foreclosed.  The 
Council  may  review  a  case  to  determine 
whether  a  foreclosure  has  occurred.  The 
Council  shall  notify  the  Agency  Official 
and  the  agency's  Federal  Pteservation 
Officer  and  allow  30  days  for  the 
Agency  Official  to  provide  information 
as  to  whether  foreclosure  has  occurred. 
If  the  Council  determines  foreclosure 
has  occurred,  the  Council  shall  transmit 
the  determination  to  the  Agency  Official 
and  the  head  of  the  agency.  The  Council 
shall  also  make  the  determination 
available  to  the  public  and  any  parties 
known  to  be  interested  in  the 
undertaking  audits  effects  upon  historic 
properties. 

(cj  Intentional  adverse  effects  bv 
applicants. — (1)  Agency  responsibility. 
Section  llO(k)  of  the  Act  prohibits  a 
Federal  agency  from  granting  a  loan, 
loan  guarantee,  permit,  license  or  other 
assistance  to  an  applicant  who,  with 
intent  to  avoid  the  requirements  of 
section  106,  has  intentionally 
significantly  adversely  affected  a 
historic  property  to  which  the  grant 
would  relate,  or  having  legal  power  to 
prevent  it,  has  allowed  such  significant 
adverse  effect  to  occtu,  unless  the 
agency,  after  consultation  with  the 
Council,  determines  that  circumstances 
justify  granting  such  assistance  despite 
the  adverse  effect  created  or  permitted 
by  the  applicant.  Guidance  issued  by 


the  Secretary  pursuant  to  section  110  of 
the  Act  governs  its  implementation. 

(2)  Consultation  witn  the  Council. 
When  an  Agency  Official  determines, 
based  on  the  actions  of  an  applicant, 
that  section  llO(k)  is  applicable  and  that 
circumstances  may  justify  granting  the 
assistance,  the  Agency  Official  shall 
notify  the  Council  and  provide 
documentation  specifying  the 
circiunstances  under  which  the  adverse 
effects  to  the  historic  property  occurred 
and  the  degree  of  damage  to  the 
integrity  of  the  property.  This 
dociunentation  shall  include  any  views 
obtained  from  the  applicant,  SlffO/ 
THPO,  an  Indian  tribe  if  the  undertaking 
occurs  on  or  affects  historic  properties 
on  tribal  lands,  and  other  parties  known 
to  be  interested  in  the  undertaking. 

(i)  Within  thirty  days  of  receiving  the 
Agency  Official's  notification,  unless 
otherwise  agreed  to  by  the  Agency 
Official,  the  Council  shedl  provide  the 
Agency  Official  with  its  opinion  as  to 
whether  circumstances  justify  granting 
assistance  to  the  applicant  and  any 
possible  mitigation  of  the  adverse 
effects. 

(ii)  The  Agency  Official  shall  consider 
the  Coiuicil's  opinion  in  making  a 
decision  on  whether  to  grant  assistance 
to  the  applicant,  and  shall  notify  the 
Council,  the  SHPO/THPO.  and  other 
parties  known  to  be  interested  in  the 
undertaking  prior  to  granting  the 
assistance. 

(3)  Compliance  with  section  106.  If  an 
Agency  Official,  after  consulting  with 
the  Council,  determines  to  grant  the 
assistance,  the  Agency  Official  shall 
comply  with  §§  800.3  through  800.6  to 
take  into  account  the  effects  of  the 
undertaking  on  any  historic  properties. 

(d)  Evaluation  of  section  106 
operations.  The  Council  may  evaluate 
the  operation  of  the  section  106  process 
by  periodic  reviews  of  how  participants 
have  fulfilled  their  legal  responsibilities 
and  how  effectively  the  outcomes 
reached  advance  the  purposes  of  the 
Act. 

(1)  Information  from  participants. 
Section  203  of  the  Act  authorizes  the 
Coxuicil  to  obtain  information  fi-om 
Federal  agencies  necessary  to  conduct 
evaluation  of  the  section  106  process. 
The  Agency  Official  shall  make 
documentation  of  agency  policies, 
operating  procedures  and  actions  taken 
to  comply  with  section  106  available  to 
the  Council  upon  request.  The  Council 
may  request  available  information  and 
documentation  from  other  participants 
in  the  section  106  process. 

(2)  Improving  the  operation  of  section 
106.  Based  upon  any  evaluation  of  the 
section  106  process,  the  Council  may 
make  recommendations  to  participants. 


the  heads  of  Federal  agencies,  and  the 
Secretary'  of  actions  to  improve  the 
efficiency  and  effectiveness  of  the 
process.  Where  the  Council  determines 
that  an  Agency  Official  or  a  SHPO/ 
THPO  has  failed  to  properly  carry  out 
the  responsibilities  assigned  under  the 
procediues  in  this  part,  the  Council  may 
participate  in  individual  case  reviews  in 
a  manner  and  for  a  period  that  it 
determines  is  necessary  to  improve 
performance  or  correct  deficiencies.  If 
the  Council  finds  a  pattern  of  failure  by 
a  Federal  agency  in  carrying  out  its 
responsibilities  under  section  106,  the 
Council  may  review  the  policies  and 
programs  of  the  agency  related  to 
historic  preservation  pursuant  to  section 
202(a)(6)  of  the  Act  and  recommend 
methods  to  improve  the  effectiveness, 
coordination,  and  consistency  of  those 
policies  and  programs  with  section  106. 

§800.10    Special  requirements  for 
protecting  National  Historic  Landmarks. 

(a)  Statutory  rfquirement.  Section 
110(f)  of  the  Act  requires  that  the 
Agency  Official,  to  the  maximum  extent 
possible,  undertake  such  planning  and 
actions  as  may  be  necessan'  to  minimize 
harm  to  any  National  Historic  Landmark 
that  may  be  directly  and  adversely 
affected  by  an  undertaking.  When 
commenting  on  such  undertakings,  the 
Council  shall  use  the  process  set  forth 
in  §§  800.6  through  800.7  and  give 
special  consideration  to  protecting 
National  Historic  Landmarks  as 
specified  in  this  section. 

fb)  Resolution  of  adverse  effects.  The 
Agency  Official  shall  request  the 
Council  to  participate  in  any 
consultation  to  resolve  adverse  effects 
on  National  Historic  Landmarks 
conducted  under  §800.6. 

(c)  Involvement  of  the  Secretary.  The 
Agency  Official  shall  notif\'  the 
Secretary  of  any  consultation  involving 
a  National  Historic  Landmark  and  invite 
the  Secretarv'  to  participate  in  the 
consultation  where  there  may  be  an 
adverse  effect.  The  Council  may  request 
a  report  from  the  Secretary  under 
section  213  of  the  Act  to  assist  in  the 
consultation. 

(d)  Report  of  outcome.  When  the 
Council  participates  in  consultation 
under  this  section,  it  shall  report  the 
outcome  of  the  section  106  process, 
providing  its  written  comments  or  any 
Memoranda  of  Agreement  to  which  it  is 
a  signatory',  to  the  Secretary  and  the 
head  of  the  agency  responsible  for  the 
undertaking. 

§800.11     Documentation  standards. 

(a)  Adequacy  of  documentation.  The 
Agency  Official  shall  ensure  that  a 
determination,  finding,  or  agreement 
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under  the  procedures  in  this  subpart  is 
supported  by  sufficient  documentation 
to  enable  any  reviewing  parties  to 
understand  its  basis.  When  an  Agency 
Official  is  conducting  phased 
identification  or  evaluation  under  this 
subpart,  the  documentation  standards 
regarding  description  of  historic 
properties  mav  be  applied  flexibly.  If 
the  Council  or  the  SHPO/THPO  when 
the  Council  is  not  involved,  determines 
the  applicable  documentation  standards 
are  not  met.  the  Council  or  the  SHPO/ 
THPO.  as  appropriate,  shall  notify  the 
Agency  Official  and  specify  the 
information  needed  to  meet  the 
standard.  At  the  request  of  the  Agency 
Official  or  any  of  the  consulting  parties, 
the  Council  shall  review  any  disputes 
over  whether  documentation  standards 
are  met  and  provide  its  views  to  the 
Agency  Official  and  the  consulting 
parties. 

(b)  Format.  The  Agency  Official  may 
use  documentation  prepared  to  comply 
with  other  laws  to  fulfill  the 
requirements  of  the  procedures  in  this 
subpart,  if  that  documentation  meets  the 
standards  of  this  section. 

(c)  Confidentiality. — (1)  Authority  to 
withhold  information.  Section  304  of  the 
Act  provides  that  the  head  of  a  Federal 
agency  or  other  public  official  receiving 
grant  assistance  pursuant  to  the  Act, 
after  consultation  with  the  Secretary, 
shall  withhold  from  public  disclosure 
information  about  the  location, 
character,  or  ownership  of  a  historic 
property  when  disclosure  may  cause  a 
significant  invasion  of  privacy;  risk 
harm  to  the  historic  property:  or  impede 
the  use  of  a  traditional  religious  site  by 
practitioners.  When  the  head  of  a 
Federal  agency  or  other  public  official 
has  determined  that  information  should 
be  withheld  from  the  public  pursuant  to 
these  criteria,  the  Secretary,  in 
consultation  with  such  Federal  agency 
head  or  official,  shall  determine  who 
mav  have  access  to  the  information  for 
the  purposes  of  carrying  out  the  Act, 

(2)  Consultation  with  the  Council. 
When  the  information  in  question  has 
been  developed  in  the  course  of  an 
agency's  compliance  with  this  part,  the 
Secretary'  shall  consult  with  the  Council 
in  reaching  determinations  on  the 
withholding  and  release  of  information. 
The  Federal  agency  shall  provide  the 
Council  with  available  information, 
including  views  of  Indian  tribes  and 
Native  Hawaiian  organizations,  related 
to  the  confidentiality  concern.  The 
Council  shall  advise  the  Secretary-  and 
the  Federal  agency  within  30  days  of 
receipt  of  adequate  documentation. 

(3)  Other  authorities  affecting 
confidentialitv  Other  Federal  laws  and 
program  requirements  may  limit  public 


access  to  information  concerning  an 
undertaking  and  its  effects  on  historic 
properties.  Where  applicable,  those 
authorities  shall  govern  public  access  to 
information  developed  in  the  section 
106  process  and  may  authorize  the 
Agency  Official  to  protect  the  privacy  of 
non-governmental  applicants. 

(d)  Finding  of  no  historic  properties 
affected.  Documentation  shall  include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 
photographs,  maps,  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties,  including, 
as  appropriate,  efforts  to  seek 
information  pursuant  to  §  800.4(b);  and 

(3)  The  basis  for  determining  that  no 
historic  properties  are  present  or 
affected. 

(e)  Finding  of  no  adverse  effect  or 
adverse  effect.  Docimientation  shall 
include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 
photographs,  maps,  and  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties; 

(3)  A  description  of  the  affected 
historic  properties,  including 
information  ou  the  characteristics  that 
qualif\  them  for  the  National  Register; 

(4)  A  description  of  the  undertaking's 
effects  on  historic  properties. 

(5)  An  explanation  of  why  the  criteria 
of  adverse  effect  were  found  applicable 
or  inapplicable,  including  any 
conditions  or  future  actions  to  avoid, 
minimize  or  mitigate  adverse  effects; 
and 

(6)  Copies  or  siunmaries  of  any  views 
provided  by  consulting  parties  and  the 
public. 

(f)  Memorandum  of  Agreement.  When 
a  Memorandum  of  Agreement  is  filed 
with  the  Council,  the  documentation 
shall  include  any  substantive  revisions 
or  additions  to  the  docimaentation 
provided  the  Council  pursuant  to 

§  800.6(a)(1),  an  evaluation  of  any 
measures  considered  to  avoid  or 
minimize  the  undertaking's  adverse 
effects  and  a  summary  of  the  views  of 
consulting  parties  and  the  public. 

(g)  Requests  for  comment  without  a 
Memorandum  of  Agreement. 
Documentation  shadl  include: 

(1)  A  description  and  evaluation  of 
any  alternatives  or  mitigation  measures 
that  the  Agency  Official  proposes  to 
resolve  the  xmdertaking's  adverse 
effects; 

(2)  A  description  of  any  reasonable 
alternatives  or  mitigation  measures  that 


were  considered  but  not  chosen,  and  the 
reasons  for  their  rejection; 

(3)  Copies  of  summaries  of  any  views 
submitted  to  the  Agency  Official 
concerning  the  adverse  effects  of  the 
uindertaking  on  historic  properties  and 
alternatives  to  reduce  or  avoid  those 
effects;  and 

(4)  Any  substantive  revisions  or 
additions  to  the  documentation 
provided  the  Council  pursuant  to 
§  800.6(a)(1), 

§800.12    Emergency  situations. 

(a)  Agency  procedures.  The  Agency 
Official,  in  consultation  with  the 
appropriate  SHPOs/THPOs,  affected 
Indian  tribes  and  Native  Hawaiian 
organizations,  and  the  Council,  is 
encouraged  to  develop  procedures  for 
taking  historic  properties  into  account 
during  operations  which  respond  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government  or  the 
governor  of  a  State  or  which  respond  to 
other  immediate  threats  to  life  or 
property.  If  approved  by  the  Council, 
the  procedures  shall  govern  the  agency's 
historic  preservation  responsibilities 
during  any  disaster  or  emergency  in  lieu 
of  §§  800.3  through  800.6. 

(b)  Alternatives  to  agency  procedures. 
In  the  event  an  Agency  Official  proposes 
an  emergency  undertaking  as  an 
essential  and  immediate  response  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government  or  the 
governor  of  a  State  or  another 
immediate  threat  to  life  or  property,  and 
the  agency  has  not  developed 
procedures  pursuant  to  paragraph  (a)  of 
this  section,  the  Agency  Official  may 
comply  with  section  106  by: 

(1)  Following  a  Programmatic 
Agreement  developed  pursuant  to 
§  800.14(b)  that  contains  specific 
provisions  for  dealing  with  historic 
properties  in  emergency  situations;  or 

(2)  Notifving  the  Council,  the 
appropriate  SHPO/THPO  and  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  may  attach  religious 
and  cultural  significance  to  historic 
properties  likely  to  be  affected  prior  to 
the  undertaking  and  affording  them  an 
opportimity  to  comment  within  seven 
days  of  notification.  If  the  Agency 
Official  determines  that  circumstances 
do  not  permit  seven  days  for  comment, 
the  Agencv  Official  shall  notif>'  the 
Agency  Official,  the  SHPO/THPO  and 
the  Indian  tribe  or  Native  Hawaiian 
organization  and  invite  any  comments 
within  the  time  available. 

(c)  Local  governments  responsible  for 
section  106  compliance.  When  a  local 
government  official  serves  as  the 
Agency  Official  for  section  106 
compliance,  paragraphs  (a)  and  (b)  of 
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this  section  also  apply  to  an  imminent 
threat  to  public  health  or  safety  as  a 
result  of  a  natural  disaster  or  emergency 
declared  by  a  local  government's  chief 
executive  officer  or  legislative  body, 
provided  that  if  the  Council  or  SHPO/ 
THPO  objects  to  the  proposed  action 
within  seven  days,  the  Agency  Official 
shall  comply  with  §§  800.3  through 
800.6. 

(d)  Applicability.  This  section  appUes 
only  to  undertakings  that  will  be 
implemented  within  30  days  after  the 
disaster  or  emergency  has  been  formally 
declared  by  the  appropriate  authority. 
An  agency  may  request  an  extension  of 
the  period  of  applicability  from  the 
Coimcil  prior  to  the  expiration  of  the  30 
days.  Immediate  rescue  and  salvage 
operations  conducted  to  preserve  life  or 
property  are  exempt  from  the  provisions 
of  section  106  and  this  part. 

§  800  1 3    Post-review  discoveries. 

(a)  Planning  for  subsequent 
discoveries. 

(1)  Using  a  Programmatic  Agreement. 
An  Agency  Official  may  develop  a 
Programmatic  Agreement  pursuant  to 

§  800.14(b)  to  govern  the  actions  to  be 
taken  when  historic  properties  are 
discovered  during  the  implementation 
of  an  undertaking. 

(2)  Using  agreement  documents. 
When  the  Agency  Official's 
identification  efforts  in  accordance  with 
§  800.4  indicate  that  historic  properties 
are  likely  to  be  discovered  during 
implementation  of  an  undertaking  and 
no  Programmatic  Agreement  has  been 
developed  pursuant  to  paragraph  (a)(1) 
of  this  section,  the  Agency  Official  shall 
include  in  any  finding  of  no  adverse 
effect  or  Memorandum  of  Agreement  a 
process  to  resolve  any  adverse  effects 
upon  such  properties.  Actions  in 
conformance  with  the  process  satisfy 
the  Agency  Official's  responsibilities 
under  section  106  and  this  part. 

(b)  Discoveries  without  prior 
planning.  If  historic  properties  are 
discovered  or  unanticipated  effects  on 
historic  properties  found  after  the 
Agency  Official  has  completed  the 
section  106  process  without  establishing 
a  process  under  paragraph  (a)  of  this 
section,  the  Agency  Official  shall  make 
reasonable  efforts  to  avoid,  minimize  or 
mitigate  adverse  effects  to  such 
properties  and: 

(1)  If  the  Agency  Official  has  not 
approved  the  undertaking  or  if 
construction  on  an  approved 
undertaking  has  not  commenced, 
consult  to  resolve  adverse  effects 
pursuant  to  §  800.6;  or 

(2)  If  the  Agency  Official,  the  SHPO/ 
THPO  and  any  Indian  tribe  or  Native 
Hawaiian  organization  that  might  attach 


religious  and  cultm^  significance  to  the 
affected  property  agree  that  such 
property  is  of  value  solely  for  its 
scientific,  prehistoric,  historic  or 
archaeological  data,  the  Agency  Official 
may  comply  with  the  Archaeological 
and  Historic  Preservation  Act  instead  of 
the  procedures  in  this  part  and  provide 
the  Council,  the  SHPO/THPO,  and  the 
Indian  tribe  or  Native  Hawaiian 
organization  with  a  report  on  the  actions 
within  a  reasonable  time  after  they  are 
completed;  or 

(3J  If  the  Agency  Official  has 
approved  the  undertaking  and 
construction  has  commenced,  determine 
actions  that  the  Agency  Official  can  take 
to  resolve  adverse  effects,  and  notify  the 
SHPO/THPO,  any  hidian  tribe  or  Native 
Hawaiian  organization  that  might  attach 
religious  and  cultural  significance  to  the 
affected  property,  and  the  Council 
within  48  hoiu-s  of  the  discovery.  The 
notification  shall  describe  the  actions 
proposed  by  the  Agency  Official  to 
resolve  the  adverse  effects.  The  SHPO/ 
THPO,  the  Indian  tribe  or  Native 
Hawaiian  organization  and  the  Coimcil 
shall  respond  within  48  hoiirs  of  the 
notification  and  the  Agency  Official 
shall  take  into  account  their 
recommendations  and  carry  out 
appropriate  actions.  The  Agency  Official 
shall  provide  the  SHPO/THPO.  the 
Indian  tribe  or  Native  Hawaiian 
organization  and  the  Council  a  report  of 
the  actions  when  they  are  completed. 

(c)  Eligibility  of  properties.  Tne 
Agency  Official,  in  consultation  with 
the  SHPO/THPO,  may  assume  a  newly- 
discovered  property  to  be  eligible  for  the 
National  Register  for  purposes  of  section 
106.  The  Agency  Official  shall  specify 
the  National  Register  Criteria  used  to 
assume  the  property's  eligibility  so  that 
information  can  be  used  in  the 
resolution  of  adverse  effects. 

(d)  Discoveries  on  tribal  lands.  If 
historic  properties  are  discovered  on 
tribal  lands,  or  there  are  unanticipated 
effects  on  historic  properties  found  on 
tribal  lands,  after  the  Agency  Official 
has  completed  the  section  106  process 
without  establishing  a  process  under 
paragraph  (a)  of  this  section  and 
construction  has  commenced,  the 
Agency  Official  shall  comply  with 
applicable  tribal  regulations  and 
procedures  and  obtain  the  concurrence 
of  the  Indian  tribe,  on  the  proposed 
action 

Subpart  C — Program  Alternatives 

§800.10     Federal  agency  program 
alternatives 

(a)  Alternate  procedures.  An  Agency 
Official  may  develop  procedures  to 
implement  section  106  and  substitute 


them  for  all  or  part  of  subpart  B  of  this 
part  if  they  are  consistent  with  the 
Council's  regulations  pursuant  to 
section  110(a)  (2)  (E)  of  the  Act. 

(1)  Development  of  procedures.  The 
Agency  Official  shall  consult  with  the 
Coimcil,  the  National  Conference  of 
State  Historic  Preservation  Officers  or 
individual  SHPO/THPs.  as  appropriate, 
and  Indian  tribes  and  Native  Hawaiian 
organizations,  as  specified  in  paragraph 
(f)  of  this  section,  in  the  development  of 
alternative  procedures,  publish  notice  of 
the  availability  of  proposed  alternate 
procedures  in  the  Federal  Register  and 
take  other  appropriate  steps  to  seek 
public  input  during  the  development  of 
alternate  procedure. 

(2)  Council  review.  The  Agency 
Official  shall  submit  the  proposed 
alternate  procedures  to  the  Council  for 
a  60-day  review  period.  If  the  Council 
finds  the  procedures  to  be  consistent 
with  this  part,  if  shall  notify  the  Agency 
Official  and  the  Agency  Official  may 
adopt  them  as  final  alternate 
procedures. 

(3)  Notice.  The  Agency  Official  shall 
notify  the  parties  with  which  it  has 
consulted  and  public  notice  of  final 
alternate  procedures  in  the  Federal 
Register. 

(4)  Legal  effect.  Alternate  procedures 
adopted  pursuant  to  this  subpart 
substitute  for  the  Council's  regulations 
for  the  purposes  of  the  agency's 
compliance  with  section  106,  except 
that  where  an  Indian  tribe  has  entered 
into  an  agreement  with  the  Council  to 
substitute  tribal  histor.t:  preservation 
regulations  for  the  Council's  regulations 
under  section  101(d)(5)  of  the  Act,  the 
agency  shall  follow  those  regulations  in 
lieu  of  the  agency's  procedures 
regarding  undertakings  on  tribal  lands. 
Prior  to  the  Council  entering  into  such 
agreements,  the  Council  will  provide 
Federal  agencies  notice  and  opportunity 
to  comment  on  the  proposed  substitute 
tribal  regulations. 

(b)  Programmatic  Agreements.  The 
Council  and  the  Agency  Official  may 
negotiate  a  Programmatic  Agreement  to 
govern  the  implementation  of  a 
particular  program  or  the  resolution  of 
adverse  effects  from  certain  complex 
project  situations  or  multiple 
undertakings. 

(1)  Useof  Programmatic  Agreements. 
A  Programmatic  Agreement  may  be 
used: 

(i)  When  effects  on  historic  properties 
are  similar  and  repetitive  or  are  multi- 
State  or  regional  in  scope; 

(ii)  When  effects  on  historic 
properties  cannot  be  fully  determined 
prior  to  approval  of  an  undertaking; 
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(iii)  When  nonfederal  parties  are 
delegated  major  decision  making 
responsibilities; 

(iv)  Where  routine  management 
activities  are  undertaken  at  Federal 
Installations,  facilities,  or  other  land- 
management  units;  or 

(v)  Where  other  circumstances 
warrant  a  departure  from  the  normal 
section  106  process. 

(2)  Developing  Programmatic 
Agreements  for  agency  programs.  (1)  The 
consultation  shall  involve,  as 
appropriate,  SHPO/THPOs,  the  National 
Conference  of  State  Historic 
Preservation  Officers  (NCSHPO),  Indian 
tribes  and  Native  Hawaiian 
organizations,  other  Federal  agencies, 
and  members  of  the  public.  If  the 
Programmatic  Agreement  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  Agency  Official  shall 
also  follow  paragraph  (f)  of  this  section. 

(ii)  Public  Participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  program  and 
in  accordance  with  subpart  A  of  this 
part.  The  Agency  Official  shall  consider 
the  nature  of  the  program  and  its  likely 
effects  on  historic  properties  and  take 
steps  to  involve  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(iii)  Effect.  The  Programmatic 
Agreement  shall  take  effect  when 
executed  by  the  Council,  the  Agency 
Official  and  the  appropriate  SHPOs/ 
THPOs  when  the  Programmatic 
Agreement  concerns  a  specific  region  or 
the  President  of  NCSHPO  when 
NCSHPO  has  participated  in  the 
consultation.  A  Programmatic 
Agreement  shall  take  effect  on  tribal 
lands  only  when  the  THPO,  Indian  tribe 
or  a  designated  representative  of  the 
tribe  is  a  signatory  to  the  agreement. 
Compliance  with  the  procedures 
established  by  an  approved 
Programmatic  Agreement  satisfies  the 
agency's  section  106  responsibilities  for 
all  individual  undertakings  of  the 
program  covered  by  the  agreement  until 
it  expires  or  is  terminated  by  the  agency, 
the  President  of  NCSHPO  when  a 
signatory,  or  the  Coimcil.  Termination 
by  an  individual  SHPO/THPO  shall 
only  terminate  the  application  of  a 
regional  Programmatic  Agreement 
within  the  jurisdiction  of  the  SHPO/ 
THPO.  If  a  THPO  assumes  the 
responsibilities  of  a  SHPO  pursuant  to 
section  101(d)(2)  of  the  Act  and  the 
SHPO  is  signatory  to  Programmatic 
Agreement,  the  THPO  assumes  the  role 
of  a  signatory,  including  the  right  to 


terminate  a  regional  Programmatic 
Agreement  on  lands  under  the 
jurisdiction  of  the  tribe. 

(iv)  Notice.  The  Agency  Official  shall 
notify  Ae  parties  with  which  it  has 
consulted  that  a  Programmatic 
Agreement  has  been  executed  under  this 
paragraph  (b)(2),  provide  appropriate 
public  notice  before  it  takes  effect,  and 
make  any  internal  agency  procedures 
implementing  the  agreement  readily 
available  to  the  Council,  SHPO/THPOs, 
and  the  public. 

(v)  If  tne  Council  determines  that  the 
terms  of  a  Programmatic  Agreement  are 
not  being  carried  out,  or  if  such  an 
agreement  is  terminated,  the  Agency 
Official  shall  comply  with  subpart  B  of 
this  part  with  regard  to  individual 
undertakings  of  the  program  covered  by 
the  agreement. 

(3)  Developing  Programmatic 
Agreements  for  complex  or  multiple 
undertakings.  Consiiltation  to  develop  a 
Programmatic  Agreement  for  dealing 
with  the  potential  adverse  effects  of 
complex  projects  or  multiple 
undertakings  shall  follow  §  800.6.  If 
consultation  pertains  to  an  activity 
involving  multiple  undertakings  and  the 
parties  fail  to  reach  agreement,  then  the 
Agency  Official  shall  comply  with  the 
provisions  of  subpart  B  of  this  part  for 
each  individual  undertaking. 

(c)  Exempted  categories. — (1)  Criteria 
for  establishing.  An  Agency  Official  may 
propose  a  program  or  category  of  agency 
undertakings  that  may  be  exempted 
from  review  under  the  provisions  of 
subpart  B  of  this  part,  if  the  program  or 
category  meets  the  following  criteria: 

(i)  The  actions  within  the  program  or 
category  would  otherwise  qualify  as 
"undertakings"  as  defined  in  §800.16; 

(ii)  The  potential  effects  of  the 
imdertakings  within  the  program  or 
category  upon  historic  properties  are 
foreseeable  and  likely  to  be  minimal  or 
not  adverse;  and 

(iii)  Exemption  of  the  program  or 
category  is  consistent  with  the  purposes 
of  the  Act. 

(2)  Public  participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  exemption 
and  in  accordance  with  the  standards  in 
subpart  A  of  this  part.  The  Agency 
Official  shall  consider  the  nature  of  the 
exemption  and  its  likely  effects  on 
historic  properties  and  take  steps  to 
involve  individuals,  organizations  and 
entities  likely  to  be  interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Agency  Official  shall  notify  and 
consider  the  views  of  the  SHPOs/THPOs 
on  the  exemption. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 


the  exempted  program  or  category  of 
undertakings  has  the  potential  to  affect 
historic  properties  on  tribal  lands  or 
historic  properties  of  religious  and 
cultural  significance  to  an  Indian  tribe 
or  Native  Hawaiian  organization,  the 
Council  shall  follow  the  requirements 
for  the  Agency  Official  set  forth  in 
paragraph  (f)  of  this  section. 

(5)  Council  review  of  proposed 
exemptions.  The  Council  shall  review  a 
request  for  an  exemption  that  is 
supported  by  documentation  describing 
the  program  or  category  for  which  the 
exemption  is  sought,  demonstrating  that 
the  criteria  of  paragraph  (c)(1)  of  this 
section  have  been  met,  describing  the 
methods  used  to  seek  the  views  of  the 
public,  and  summarizing  any  views 
submitted  by  the  public.  Unless  it 
requests  further  information,  the 
Coimcil  shall  approve  or  reject  the 
proposed  exemption  within  30  days  of 
receipt.  The  decision  shall  be  based  on 
the  consistency  of  the  exemption  with 
the  purposes  of  the  Act,  taking  into 
consideration  the  magnitude  of  the 
exempted  undertaking  or  program  and 
the  likelihood  of  impairment  of  historic 
properties  in  accordance  with  section 
214  of  the  Act. 

(6)  Legal  consequences,  any 
undertaking  that  falls  within  an 
approved  exempted  program  or  category 
shall  require  no  further  review  pursuant 
to  subpart  B  of  this  part,  unless  the 
Agency  Official  or  the  Council 
determines  that  there  are  circumstances 
under  which  the  normally  excluded 
undertaking  should  be  reviewed  imder 
subpart  B. 

(7)  Termination.  The  Council  may 
terminate  an  exemption  at  the  request  of 
the  Agency  Official  or  when  the  Council 
determines  that  the  exemption  no  longer 
meets  the  criteria  of  paragraph  (c)(1)  of 
this  section.  The  Council  shall  notify 
the  Agency  Official  30  days  before 
termination  becomes  effective. 

(8)  Notice.  The  Agency  Official  shall 
publish  notice  of  any  approved 
exemption  in  the  Federd  Register. 

(d)  Standard  treatments.— -(1) 
Establishment.  The  Council,  on  its  own 
initiative  or  at  the  request  of  another 
party,  may  establish  standard  methods 
for  the  treatment  of  a  category  of  historic 
properties,  a  category  of  undertakings, 
or  a  category  of  effects  on  historic 
properties  to  assist  Federal  agencies  in 
satisfying  the  requirements  of  subpart  B 
of  this  part.  The  Council  shall  publish 
notice  of  standard  treatments  in  the 
Federal  Register. 

(2)  Public  participation.  The  Council 
shcJl  arrange  for  public  participation 
appropriate  to  the  subject  matter  and  the 
scope  of  the  standard  treatment  and 
consistent'with  subpart  A  of  this  part. 
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The  Council  shall  consider  the  nature  of 
the  standard  treatment  and  its  likely 
effects  on  historic  properties  and  the 
individuals,  organizations  and  entities 
likely  to  be  interested.  Where  an  Agency 
Official  has  proposed  a  standard 
treatment,  the  Council  may  request  the 
Agency  Official  to  arrange  for  public 
involvement. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Council  shall  notifv  and  consider 
the  viev»^s  of  the  SHPOsVtHPOs  on  the 
proposed  standard  treatment. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  proposed  standard  treatment  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  Council  shall  follow 
the  requirements  for  the  Agency  Official 
set  forth  in  paragraph  (f)  of  this  section. 

(5)  Termination.  The  Coimcil  may 
terminate  a  standard  treatment  by 
publication  of  a  notice  in  the  Federal 
Register  30  days  before  the  termination 
takes  effect. 

(e)  Program  comments.  An  Agency 
Official  may  request  the  Council  to 
comment  on  a  category  of  undertakings 
in  lieu  of  conducting  individual  reviews 
under  §§800.4  through  800.6.  The 
Council  may  provide  program 
comments  at  its  own  initiative. 

(1)  Agency  request.  The  Agency 
Official  shall  identify  the  category  of 
imdertakings,  specify  the  likely  effects 
on  historic  properties,  specify  the  steps 
the  Agency  Official  will  take  to  ensure 
that  the  effects  are  taken  into  account, 
identify  the  time  period  for  which  the 
comment  is  requested  and  siunmarize 
any  views  submitted  by  the  public. 

(2)  Public  participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the.scope  of  the  category  and 
in  accordance  with  the  standards  in 
subpart  A  of  this  part.  The  Agency 
Official  shall  consider  the  nature  of  the 
undertakings  and  their  likely  effects  on 
historic  properties  and  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Council  shall  notify  and  consider 
the  views  of  the  SHPOs/THPOs  on  the 
proposed  program  comment. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  program  comment  has  the  potential 
to  affect  historic  properties  on  tribal 
lands  or  historic  properties  of  religious 
and  cultural  significance  to  an  Indian 
tribe  or  Native  Hawaiian  organization, 
the  Council  shall  follow  the 
requirements  for  the  Agency  Official  set 
forth  in  paragraph  (f)  of  this  section. 


(5)  Council  action.  Unless  the  Council 
requests  additional  documentation, 
notifies  the  Agency  Official  that  it  will 
decline  to  comment,  or  obtains  the 
consent  of  the  Agency  Official  to -extend 
the  period  for  providing  comment,  the 
Council  shall  comment  to  the  Agency 
Official  within  45  days  of  the  request. 

(i)  If  the  Council  comments,  the 
Agency  Official  shall  take  into  account 
the  comments  of  the  Council  in  carrying 
out  the  undertakings  within  the  category 
and  publish  notice  in  the  Federal 
Register  of  the  Council's  comments  and 
steps  the  agency  will  take  to  ensiue  that 
effects  to  historic  properties  are  taken 
into  account. 

(ii)  If  the  Council  declines  to 
comment,  the  Agency  Official  shall 
continue  to  comply  with  the 
requirements  of  §§  800.3  through  800.6 
for  the  individual  undertakings. 

(6)  Withdrawal  of  comment.  If  the 
Coimcil  determines  that  the 
consideration  of  historic  properties  is 
not  being  carried  out  in  a  manner 
consistent  with  the  program  comment, 
the  Council  shall  comply  with  the 
requirements  of  §§  800.3  through  800.6 
for  the  individual  undertakings. 

(f)  Consultation  with  Indian  tribes  and 
Native  Hawaiian  organizations  when 
developing  program  alternatives. 
Whenever  an  Agency  official  proposes  a 
program  alternative  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section,  the  Agency  Official  shall  ensure 
that  development  of  the  program 
alternative  includes  appropriate 
govemment-to-govemment  consultation 
with  affected  Indian  tribes  and 
consultation  with  affected  Native 
Hawaiian  organizations. 

(1)  Identifying  affected  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
any  luidertaking  covered  by  a  proposed 
program  alternative  has  the  potential  to 
affect  historic  properties  on  tribal  lands, 
the  Agency  Official  shall  identify  and 
consult  writh  the  Indian  tribes  having 
jurisdiction  over  such  lands.  If  a 
proposed  program  alternative  has  the 
potential  to  affect  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  a  Native  Hawaiian 
organization  which  are  located  off  tribal 
lands,  the  Agency  Official  shall  identify 
those  Indian  tribes  and  Native  Hawaiian 
organizations  that  might  attach  religious 
and  cultural  significance  to  such 
properties  and  consult  with  them. 

(2)  Results  of  consultation.  The 
Agency  Official  shall  provide 
siunmaries  of  the  views,  along  with 
copies  of  any  written  comments, 
provided  by  affected  Indian  tribes  and 
Native  Hawaiian  organizations  to  the 
Council  as  part  of  the  dociunentation  for 
the  proposed  program  alternative.  The 


Agency  Official  and  the  Council  shall 
take  those  views  into  account  in 
reaching  a  final  decision  on  the 
proposed  program  alternative. 

§800  15     Tribal.  State,  and  Local  Program 
Alternatives.  (Reserved) 

§800.16    Definitions. 

(a)  Act  means  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
16  U.S.C.  470-470W-6. 

(b)  Agency  means  agency  as  defined 
in  5  U.S.C.  551. 

(c)  Approval  of  the  expenditure  of 
funds  means  any  final  agency  decision 
authorizing  or  permitting  the 
expenditure  of  Federal  funds  or 
financial  assistance  on  an  undertaking, 
including  any  agency  decision  that  may 
be  subject  to  an  administrative  appeal. 

(d)  Area  of  potential  effects  means  the 
geographic  area  or  areas  within  which 
an  undertaking  may  directly  or 
indirectly  cause  changes  in  the 
character  or  use  of  historic  properties,  if 
any  such  properties  exist.  The  area  of 
potential  effects  is  influenced  by  the 
scale  and  nature  of  an  undertaking  and 
may  be  different  for  different  kinds  of 
effects  caused  by  the  undertaking. 

(e)  Comment  means  the  findings  and 
reconunendations  of  the  Council 
formally  provided  in  writing  to  the  head 
of  a  Federal  agency  under  section  106. 

(f)  Consultation  means  the  process  of 
seeking,  discussing,  and  considering  the 
views  of  other  participants,  and,  where 
feasible,  seeking  agreement  with  them 
regarding  matters  arising  in  the  section 
106  process.  The  Secretary's  "Standards 
and  Guidelines  for  Federal  Agency 
Preservation  Programs  pursuant  to  the 
National  Historic  Preservation  Act" 
provide  further  guidance  on 
consultation. 

(g)  Council  means  the  Advisory 
Council  on  Historic  Preservation  or  a 
Council  member  or  employee 
designated  to  act  for  the  Council. 

(h)  Day  or  days  means  calendar  days. 

(i)  Effect  means  alteration  to  the 
characteristics  of  a  historic  property 
qualifying  it  for  inclusion  in  or 
eligibilify  for  the  National  Register. 

{])  Foreclosure  means  an  action  taken 
by  an  Agency  Official  that  effectively 
precludes  the  Council  from  providing 
comments  which  the  Agency  Official 
can  meanmgfully  consider  prior  to  the 
approval  of  the  undertaking. 

(k)  Head  of  the  agency  means  the 
chief  official  of  the  Federal  agency 
responsible  for  all  aspects  of  the 
agency's  actions.  If  a  State,  local  or 
tribal  government  has  assumed  or  has 
been  delegated  responsibility  for  section 
106  compliance,  the  head  of  that  unit  of 
government  shall  be  considered  the 
head  of  the  agency. 
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(1)  Historic  property  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  included 
in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior.  This  term  includes  artifacts, 
records,  and  remains  that  are  related  to 
and  located  within  such  properties.  The 
term  includes  properties  of  traditional 
religious  and  cultural  importance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization  and  that  meet  the  National 
Register  criteria.  The  term  eligible  for 
inclusion  in  the  National  Register 
includes  both  properties  formally 
determined  as  such  in  accordance  with 
regulations  of  the  Secretary  of  the 
Interior  and  all  other  properties  that 
meet  the  National  Register  criteria. 

(m)  Indian  tribe  means  an  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  a  Native 
village.  Regional  Corporation  or  Village 
Corporation,  as  those  terms  are  defined 
in  section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602),  which 
is  recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(n)  Local  government  means  a  city, 
county,  parish,  township,  municipality, 
borough,  or  other  general  purpose 
political  subdivision  of  a  State. 

(o)  Memorandum  of  Agreement  means 
the  document  that  records  the  terms  and 
conditions  agreed  upon  to  resolve  the 
adverse  effects  of  an  undertaking  upon 
historic  properties. 

(p)  National  Historic  Landmark 
means  a  historic  property  that  the 
Secretar>'  of  the  Interior  has  designated 
a  National  Historic  Landmark. 

(q)  National  Register  means  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior. 

(r)  National  Register  Criteria  means 
the  criteria  established  by  the  Secretary 
of  the  Interior  for  use  in  evaluating  the 
eligibility  of  properties  for  the  National 
Register  (36  CFR  part  60). 

(s)  Native  Hawaiian  organization 
means  any  organization  which  serves 
and  represents  the  interests  of  native 
Hawaiians;  has  as  a  primary  and  stated 
purpose  the  provision  of  services  to 
Native  Hawaiians;  and  has 
demonstrated  expertise  in  aspects  of 
historic  preservation  that  are  significant 
to  Native  Hawcuians.  "Native  Hawaiian" 


means  any  individual  who  is  a 
descendant  of  the  aboriginal  people 
who,  prior  to  1778,  occupied  and 
exercised  sovereignty  in  the  area  that 
now  constitutes  the  State  of  Hawaii. 

(t)  Programmatic  Agreement  means  a 
document  that  records  the  terms  and 
conditions  agreed  upon  to  resolve  the 
potential  adverse  effects  of  a  Federal 
agency  program,  complex  undertaking 
or  other  situations  in  accordance  with 
§  800.14(b). 

(u)  Secretary  means  the  Secretary  of 
the  Interior  acting  through  the  Director 
of  the  National  Park  Service  except 
where  otherwise  specified. 

(v)  State  Historic  Preservation  Officer 
(SHPO)  means  the  official  appointed  or 
designated  pursuant  to  section  101(b)(1) 
of  the  Act  to  administer  the  State 
historic  preservation  program  or  a 
representative  designated  to  act  for  the 
State  Historic  Preservation  Officer. 

(w)  Tribal  Historic  Preservation 
Officer  (THPO)  means  the  tribal  official 
appointed  by  the  tribe's  chief  governing 
authority  or  designated  by  a  tribal 
ordinance  or  preservation  program  who 
has  assumed  the  responsibilities  of  the 
SHPO  for  purposes  of  section  106 
compliance  on  tribal  lands  in 
accordance  with  section  101(d)(2)  of  the 
Act.  For  the  purposes  of  subpart  B  of 
this  part,  the  term  also  includes  the 
designated  representative  of  an  Indian 
tribe  that  has  not  formally  assumed  the 
SHPO's  responsibilities  when  an 
undertaking  occurs  on  or  affects  historic 
properties  on  the  tribal  lands  of  the 
Indian  tribe.  (See  §  800.2(c)(2)). 

(x)  Tribal  lands  means  all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dependent 
Indian  communities. 

(y)  Undertaking  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  under  the  direct  or  indirect 
jurisdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal  financial  assistance; 
those  requiring  a  Federal  permit,  license 
or  approval;  and  those  subject  to  State 
or  loccil  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agenc\' 

.Appendix  A  to  Part  auu — Criteria  for 
{-ountil  Involvement  in  Reviewing 
Individual  Section  106  Cases 

Introduction.  This  appendix  sets  forth  the 
criteria  that  will  be  used  by  the  Council  to 


determine  whether  to  enter  an  individual 
section  106  review  that  it  normally  would 
not  be  involved  in. 

General  Policy.  The  Council  may  choose  to 
exercise  its  authorities  under  the  section  106 
regulations  to  participate  in  an  individual 
project  pursuant  to  the  following  criteria. 
However,  the  Council  will  not  always  elect 
to  participate  even  though  one  or  more  of  the 
criteria  may  be  met. 

Specific  Criteria.  The  Council  is  likely  to 
enter  the  section  106  process  at  the  steps 
specified  in  this  part  when  an  undertaking: 

(1)  Has  substantial  impacts  on  important 
historic  properties.  This  may  include  adverse 
effects  on  properties  that  possess  a  national 
level  of  significance  or  on  properties  that  are 
of  unusual  or  noteworthy  importance  or  are 

a  rare  property  type;  or  adverse  effects  to 
large  numbers  of  historic  properties,  such  as 
impacts  to  multiple  properties  within  a 
historic  district. 

(2)  Presents  important  questions  of  policy 
or  interpretation.  This  may  include  questions 
about  how  the  Council's  regulations  are  being 
applied  or  interpreted,  including  fK>ssible 
foreclosure  or  anticipatory  demolition 
situations;  situations  where  the  outcome  will 
set  a  precedent  affecting  Council  policies  or 
program  goals;  or  the  development  of 
programmatic  agreements  that  alter  the  way 
the  section  106  process  is  applied  to  a  group 
or  type  of  undertakings. 

(3)  Has  the  potential  for  presenting 
procedural  problems.  This  may  include  cases 
with  substantial  public  controversy  that  is 
related  to  historic  preservation  issues:  with 
disputes  among  or  about  consulting  parties 
which  the  Council's  involvement  could  help 
resolve;  that  are  involved  or  likely  to  be 
involved  in  litigation  on  the  basis  of  section 
106;  or  carried  out  by  a  Federal  agency,  in 

a  State  or  locality,  or  on  tribal  lands  where 
the  Council  has  previously  identified 
problems  with  section  106  compliance 
pursuant  to  §  800.9(dM2). 

(4)  Presents  issues  of  concern  to  Indian 
tribes  or  Native  Hawaiian  organizations.  This 
may  include  cases  where  there  have  been 
concerns  raised  about  the  identification  of, 
evaluation  of  or  assessment  of  effects  on 
historic  properties  to  which  an  Indian  tribe 
or  Native  Hawaiian  organization  attaches 
religious  and  cultural  significance:  where  an 
Indian  tribe  or  Native  Hawaiian  organization 
has  requested  Council  involvement  to  assist 
in  the  resolution  of  adverse  effects;  or  where 
there  are  questions  relating  to  policy, 
interpretation  or  precedent  under  section  106 
or  its  relation  to  other  authorities,  such  as  the 
Native  American  Graves  Protection  and 
Repatriation  Act. 

Dated:  June  30,  2000. 
John  M.  Fowler, 

Executive  Director. 

(FR  Doc.  00-17155  Filed  7-10-00;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Availability  of  Environmental 
Assessment  and  Prehminarv  ^^ndinq 
of  No  Significant  impact 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice  of  Availability  of 
;:..... ronmental  Assessment  and 
Preliminary  Finding  of  No  Significant 
Impact. 

SUMMARY:  An  environmental  assessment 
un  the  Coimcil's  proposed  regulatory 
revisions  of  its  rule,  published  in  this 
issue  of  the  Fed«r,t!  K-.;ister,  was 


prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321  et  seq.,  and  the 
Advisory  Council  on  Historic 
Preservation's  NEPA  regulations,  36 
CFR  part  805.  The  proposed  rule 
implements  Section  106  of  the  National 
Historic  Preservation  Act.  The 
environmental  assessment  made  a 
preliminary  determination  that 
promulgation  of  the  revised  rule  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment  and 
that  preparation  of  an  environmental 
impact  statement  will  not  be  necessary. 
Copies  of  the  environmental  assessment 
and  preliminary  finding  of  no 
significant  impact  may  be  obtained  by 


contacting  the  person  listed  below. 
Those  interested  may  submit  comments 
on  the  environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  to  the  address  listed  below  no 
latpr  than  AiiHust  10  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Javier  Marques,  Assistant  General 
Counsel,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  Suite  809,  Washington,  DC 
20004.  (202)  606-8503. 

Dated:  June  30.  2000. 
John  M.  Fowler 
Executive  ui  rector. 
[FR  Doc.  00-17156  Filed  7-10-00;  8:45  am] 

BILLING    :ODE  1  i' •'   ■  ;-  w 


lucsdav. 
Tulv   1  !     2000 


Pan  \ 

Department  of  Deteiist 

Cxeneral  Services 
Administration 

National  Aeronautics  and 
Space  Administration 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  3, 14, 15,  28,  35,  and 

52 

FAR  Case  2000-403] 

RiN  900C^  Ai84 

Federal  Acquisition  Regulation; 
Definitions  for  Sealed  Bid  and 
Negotiated  Procurements 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  consistent  definitions  for  sealed 
bids  and  negotiated  procurements.  This 
case  is  one  of  a  series  of  cases  in 
response  to  the  White  House 
memorandum,  Plain  Language  in 
Government  Writing,  dated  June  1, 
1999.  The  Councils'  proposed 
amendments  are  intended  only  to 
reorganize,  simplify,  and  clarify  the 
FAR.  The  Councils  do  not  intend  to 
make  any  substantive  change  to  the  FAR 
by  these  amendments.  Comments 
should  address  any  potential 
unintended  substantive  changes  to  the 
FAR  resulting  from  the  proposed 
amendments. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  11,  2000,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  conunents 

General  Services  Administration 

FAR  Secretariat  (MVR) 

1800  F  Street,  NW,  Room  4035 

ATTN:  Laurie  Duarte 

Washington,  DC  20405 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-403@gsa.gov 

Please  submit  comments  only  and  cite 
FAR  case  2000-403  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Ralph  De  Stefano, 
Procurement  Analyst,  at  (202)  501- 
1758.  Please  cite  FAR  case  2000-403. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  rule  amends  the  FAR  to  clarify 
definitions  that  are  used  for  sealed  bid 
and  negotiated  procurements.  The 
rule — 

•  Moves  the  definitions  of  "bid 
sample"  and  "descriptive  literature" 
from  FAR  Part  14  to  FAR  2.101  because 
the  definitions  apply  to  more  than  one 
FAR,  (e.g.  Parts  14  and  15). 

•  Amends  those  definitions  and  the 
definition  of  "offer"  in  accordance  with 
plain  language  guidelines; 

•  Revises  applicable  provisions  in 
FAR  Part  52  to  conform  with  the  new 
definitions; 

•  Adds  a  new  definition  for 
"solicitation"  at  FAR  2.101; 

•  Provides  definitions  for  "bid"  and 
"bidder"  in  FAR  Part  28  because,  as 
used  in  that  part,  the  terms  address 
sealed  bid  and  negotiated  acquisitions; 
and 

•  Revises  3.302  by  deleting 
"invitation  for  bids"  and  substituting 
"solicitation." 

We  also  reviewed  every  instance 
where  the  terms  "offeror,"  "prospective 
offeror."  and  "potential  offeror"  are 
used  in  the  FAR.  The  rule  corrects 
policy  in  FAR  15.201(f),  15.609(e).  and 
35.007(g)  because  the  term  "prospective 
offeror"  is  not  used  properly.  Where  we 
mean  an  entity  that  is  actively  seeking 
a  contract,  we  use  the  term  "prospective 
offeror."  However,  those  cites  describe 
processes  that  are  set  up  to  ensure  fair 
and  open  competition.  Therefore,  any 
interested  party  is  able  to  participate, 
including  parties  that  the  Government 
has  not  yet  identified.  Therefore,  the 
proposed  rule  uses  the  more  general 
term  "potential  offeror." 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.,  because,  while 
we  have  made  changes  in  accordance 
with  plain  language  guidelines,  we  have 
not  substantively  changed  procedures 
for  award  and  administration  of 
contracts.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
from  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  2.3, 


14, 15.  28.  35,  and  52  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  2000-403),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  parts  2,  3, 14, 
15,  28,  35,  and  52 

Government  procurement. 
Dated:  July  5,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA.  and  NASA 
propose  that  48  CFR  parts  2,  3,  14,  15, 
28.  35,  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  3,  14,  15,  28,  35,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions  "Bid 
sample.;"  "Descriptive  literature,"  and 
"Solicitation:"  and  revise  the  definition 
"Offer"  to  read  as  follows: 

2.101     Definitions. 


Bid  sample  means  a  product  sample 
required  to  be  submitted  by  an  offeror 
to  show  characteristics  of  the  offered 
products  that  cannot  adequately  be 
described  by  specifications,  purchase 
descriptions,  or  the  solicitation  (e.g., 
balance,  ease  of  use.  or  pattern). 
***** 

Descriptive  literature  means 
information  provided  by  an  offeror, 
such  as  cuts;  illustrations,  drawings, 
and  brochures,  that  shows  a  product's 
characteristics  or  construction  or 
explains  its  operation.  The  term 
includes  only  that  information  needed 
to  evaluate  the  acceptability  of  the 
product  and  excludes  other  information 
for  operating  or  maintaining  the 
product. 
*         *         *      ^        * 

Offer  means  a  response  to  a 
solicitation  that,  if  accepted,  would  bind 
the  offeror  to  perform  the  resultant 
contract.  Responses  to  invitations  for 
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bids  (sealed  bidding)  are  offers  called 
"bids"  or  "sealed  bids;"  responses  to 
requests  for  proposals  in  negotiated 
acquisitions  are  offers  called 
"proposals;"  responses  to  requests  for 
quotations  in  simplified  acquisitions  are 
called  "quotations"  not  offers.  For 
unsolicited  proposals,  see  subpart  15.6. 
***** 

Solicitation  means  any  request  to 
submit  offers  or  quotations  to  the 
Government.  Solicitations  imder  sealed 
bid  procedures  are  called  "invitations 
for  bids."  Solicitations  under  negotiated 
procedures  are  called  "requests  for 
proposals."  Solicitations  xmder 
simplified  acquisition  procediues  may 
require  submission  of  either  a  quotation 
or  an  offer. 


PART  3— <MPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  In  section  3.302,  revise  the 
definition  "Line  item"  to  read  as 
follows: 

3  302     Definitions 

•  «  »         * 

Line  item  means  an  item  of  supply  or 
service,  specified  in  a  solicitation,  that 
the  offeror  must  separately  price. 

PART  14— SEALED  BIDDING 

4.  Amend  section  14.201-6  as  follows: 
1 1      (a)  Revise  paragraph  (a); 

(b)  Remove  paragraphs  (b)(1)  and 
(b)(2)  and  redesignate  paragraphs  (b)(3) 
and  (b)(4)  as  (b)(1)  and  (b)(2), 
respectively; 

(c)  In  paragraph  (o)(2),  remove 
"14.202-^(0(1)"  and  add  "14.202- 
4(e)(1)"  in  its  place;  and 

(d)  In  paragraph  (o)(3),  remove 
"14.202-4(f)(2)"  and  add  "14.202- 
4(e)(2)"  in  its  place. 

The  revised  text  reads  as  follows: 

14,201-€     Solicitation  provisions. 

la)  The  pruvissons  prescribed  in  this 
subsection  apply  to  preparation  and 
submission  of  bids  in  general.  See  other 
FAR  parts  for  provisions  and  clauses 
related  to  specific  acquisition 
requirements. 


14.202-4     [Amended] 

5.  Amend  section  14.202-4  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  through  (h)  as  (a)  through 
(g),  respectively;  and  in  the  newly 
redesignated  paragraph  (g)  remove  "of 
from  the  paragraph  heading. 

6.  In  section  14.202-5,  remove 
paragraph  (a);  redesignate  paragraphs  (b) 
through  (f)  as  (a)  through  (e), 


respectively;  and  revise  the  newly 
designated  paragraphs  (a)  through  (e)  to 

read  as  follows: 

14.202-5     Descriptive  literature. 

(a)  Policy.  Contracting  officers  must 
not  require  bidders  to  furnish 
descriptive  literature  imless  it  is  needed 
before  award  to  determine  whether  the 
products  offered  meet  the  specification 
and  to  establish  exactly  what  the  bidder 
proposes  to  furnish. 

(b)  Justification.  The  contracting 
officer  must  document  in  the  contract 
file  the  reasons  why  product 
acceptability  cannot  be  determined 
without  the  submission  of  descriptive 
literatiue,  except  when  the  contract 
specifications  require  submission. 

(c)  Requirements  of  invitation  for 
bids.  (1)  The  invitation  must  clearly 
state — 

(i)  What  descriptive  literatiue  the 
bidder  must  furnish; 

(ii)  The  purpose  for  requiring  the 
literattu'e; 

(iii)  The  extent  of  its  consideration  in 
the  evaluation  of  bids;  and 

(iv)  The  rules  that  will  apply  if  a 
bidder  fails  to  fiunish  the  literatiu* 
before  bid  opening  or  if  the  literature 
provided  does  not  comply  with  the 
requirements  of  the  invitation. 

[2]  If  bidders  must  fiunish  descriptive 
literattu-e,  see  14.201-6(p). 

(d)  Waiver  of  requirements  for 
descriptive  literature.  (1)  The 
contracting  officer  may  waive  the 
requirement  for  descriptive  literature 
if— 

(i)  The  bidder  states  in  the  bid  that  the 
product  being  offered  is  the  same  as  a 
product  previously  or  currently  being 
furnished  to  the  contracting  activity; 
and 

(ii)  The  contracting  officer  determines 
that  the  product  offered  by  the  bidder 
complies  with  the  specification 
requirements  of  the  ciurent  invitation 
for  bids.  When  the  contracting  officer 
waives  the  requirement,  see  14.201- 
6(p)(2). 

(2)  When  descriptive  literature  is  not 
necessary  and  a  waiver  of  literatiu-e 
requirements  of  a  specification  has  been 
authorized,  the  contracting  officer  must 
include  a  statement  in  the  invitation 
that,  despite  the  requirements  of  the 
specifications,  descriptive  literatiu-e  will 
not  be  required. 

(3)  If  the  solicitation  provides  for  a 
waiver,  a  bidder  may  submit  a  bid  on 
the  basis  of  either  the  descriptive 
literature  furnished  with  the  bid  or  a 
previously  furnished  product.  If  the  bid 
is  submitted  on  one  basis,  the  bidder 
may  not  have  it  considered  on  the  other 
basis  after  bids  are  opened. 

(e)  Unsolicited  descriptive  literature. 
If  descriptive  literatiue  is  fiunished 


when  it  is  not  required  by  the  invitation 
for  bids,  the  procedures  set  forth  in 
14.202-4(g)  must  be  followed. 

PART  15— CONTRACTING  BY 

NEGO"^'iATiON 

7.  In  section  15.201,  revise  paragraph 
(f)  to  read  as  follows: 

15.201     Exchanges  with  industry  before 
receipt  of  proposals. 

***** 

(f)  General  information  about  agency 
mission  needs  and  future  requirements 
may  be  disclosed  at  any  time.  After 
release  of  the  solicitation,  the 
contracting  officer  must  be  the  focal 
point  of  any  exchange  with  potential 
offerors.  When  specific  information 
about  a  proposed  acquisition  that  would 
be  necessary  for  the  preparation  of 
proposals  is  disclosed  to  one  or  more 
potential  offerors,  that  information  must 
be  made  available  to  the  public  as  soon 
as  practicable,  but  no  later  than  the  next 
general  release  of  information,  to  avoid 
creating  an  unfair  competitive 
advantage.  Information  provided  to  a 
potential  offeror  in  response  to  its 
request  must  not  be  disclosed  if  it 
would  reveal  the  potential  offeror's 
confidential  business  strategy,  and  is 
protected  under  3.104  or  subpart  24.2. 
When  conducting  a  presolicitation  or 
preproposal  conference,  materials 
distributed  at  the  conference  should  be 
made  available  to  all  potential  offerors, 
upon  request. 

8.  In  section  15.609,  revise  paragraph 
(e)  to  read  as  follows: 

15.609    Limited  use  of  data. 

***** 

(e)  Use  the  notice  in  paragraph  (d)  of 
this  section  solely  as  a  maimer  of 
handling  unsolicited  proposals  that  will 
be  compatible  with  this  subpart. 
However,  do  not  use  this  notice  to 
justify  withholding  of  a  record,  or  to 
improperly  deny  public  access  to  a 
record,  where  an  obligation  is  imposed 
by  the  Freedom  of  Information  Act,  5 
U.S.C.  552.  An  offeror  should  identify 
trade  secrets,  commercial  or  financial 
information,  and  privileged  or 
confidential  information  to  the 
Government  (see  paragraph  (a)  of  this 
section). 


PART  28— BONDS  AND  INSURANCE 

9.  Revise  section  28.000  to  read  as 
follows: 

28.000    Scope  of  part 

This  part  prescribes  requirements  for 
obtaining  financial  protection  against 
losses  under  contracts  that  result  ft-om 
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use  of  the  sealed  bid  or  negotiated 
methods.  It  covers  bid  guarantees, 
bonds,  alternative  payment  protections, 
security  for  bonds,  and  insurance. 
10.  Amend  section  28.001  as  follows: 

(a)  Add  an  introductory  paragraph; 

(b)  In  the  definitions  "Attorney-in- 
fact,"  "Insiuance,"  and  "Power  of 
attorney,"  remove  ",  as  used  in  this 
part,";  and 

(c)  Add  the  definitions,  in 
alphabetical  order,  "Bid"  and  "Bidder" 
to  read  as  follows: 

28.001      Definitions 

As  used  in  this  part: 

***** 

Bid  means  any  response  to  a 
solicitation,  including  a  proposal  under 
a  negotiated  acquisition.  See  the 
definition  of  "offer"  at  2.101. 

***** 

Bidder  means  any  entity  that  is 
responding  or  has  responded  to  a 
solicitation,  including  an  offeror  imder 
a  negotiated  acquisition. 


PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

11.  in  section  35.UU7,  revise  paragraph 
(k)  to  read  as  follows: 

35.007     Solicitations 

*  *  *  «  » 

(g)  The  contracting  officer  should 
ensiue  that  potential  offerors  fully 
understand  the  details  of  the  work, 
especially  the  Government 
interpretation  of  the  work  statement.  If 
the  effort  is  complex,  the  contracting 
officer  should  provide  potential  offerors 
an  opportunity  to  comment  on  the 
details  of  the  requirements  in  the  work 
statement,  the  contract  Schedule,  and 
any  related  specifications.  This  may  be 
done  at  a  preproposal  conference  (see 
15.201). 


PART  52~SOLICITATION  PROVlSiON> 
AND  REMOVED  AND  CONTRACT 
CLAUSES 

52.214    '      [Reserved, 

12.  Section  52.214-1  is  removed  and 
reserved. 


13.  In  section  52.214-20,  revise  the 
introductory  text,  the  date  of  the 
provision,  paragraphs  (a),  (b),  and  the 
introductory  text  of  paragraph  (c);  and 
in  Alternate  I  and  Alternate  II  remove 
"14.202-4(f)(l)"  and  add  "14.202- 
4(e)(1)",  in  their  places,  respectively. 
The  revised  text  reads  as  follows: 

52.2i4~2ij     Bid  samples. 

As  prescribed  in  14. 201-6(o)(l),  insert 
the  following  provision: 

Bid  Samples  (Date) 

(a)  Bid  sample  means  a  product  sample 
required  to  be  submitted  by  a  bidder  to  show 
characteristics  of  the  offered  products  that 
cannot  adequately  be  described  by 
specifications,  purchase  descriptions,  or  the 
invitation  for  bid  [e.g.,  balance,  ease  of  use, 
or  pattern). 

(b)  Bidders  must  furnish  bid  samples  as 
part  of  the  bid.  The  Government  must  receive 
the  bid  samples  by  the  time  specified  in  the 
invitation  for  bid.  If  the  bidder  fails  to  submit 
samples  on  time,  the  Government  will  reject 
the  bid,  except  that  the  Contracting  Officer 
will  consider  a  late  sample  sent  by  mail 
under  the  Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids  provision  of  this 
solicitation. 

(c)  The  Government  will  test  or  evaluate 
bid  samples  to  determine  compliance  with 
all  the  characteristics  listed  for  examination 
in  this  solicitation.  The  Government  will 
reject  the  bid  when  the  bid  fails  to  conform 
to  the  required  characteristics.  Products 
delivered  under  any  resulting  contract  must 
conform  to — 


(End  of  Provision) 

14.  Revise  section  52.214-21  to  read 
as  follows: 

52.214-21     Descriptive  Literature. 

As  prescrioeu  in  i4.zui-o(p)(l),  insert 
the  following  provision: 

Descriptive  Literature  (Date) 

(a)  Descriptive  literature  means 
information  furnished  by  a  bidder,  such  as 
cuts,  illustrations,  drawings,  and  brochures 
that  shows  a  product's  characteristics  or 
construction  or  explains  its  operation.  The 
term  includes  only  that  information  required 
to  evaluate  the  acceptability  of  the  product 
and  excludes  other  information  for  operating 
or  maintaining  the  product. 

(b)  Descriptive  literature  is  required  to 
establish,  for  the  purpose  of  evaluation  and 


award,  details  of  the  product  offered  that  are 
specified  elsewhere  in  the  solicitation  and 
pertain  to  significant  elements  such  as — 

(1)  Design; 

(2)  Materials; 

(3)  Components; 

(4)  Performance  characteristics;  and 

(5)  Methods  of  manufacture,  assembly, 
construction,  or  operation. 

(c)  Descriptive  literature,  required 
elsewhere  in  this  solicitation,  shall  be — 

(1)  Identified  to  show  the  item(s)  of  the 
offer  to  which  it  applies;  and 

(2)  Received  by  the  time  specified  in  this 
solicitation. 

(d)  If  the  bidder  fails  to  submit  descriptive 
literature  on  time,  the  Government  will  reject 
the  bid,  e.v^ept  that  late  descriptive  literature 
sent  by  mail  may  be  considered  under  the 
Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  provision  of  this 
solicitation. 

(e)  If  the  descriptive  literature  fails  to  show 
that  the  product  offered  conforms  to  the 
requirements  of  this  solicitation,  the 
Government  will  reject  the  bid. 

(End  of  Provision) 

Alternate I(Date).  As  prescribed  in  14.201- 
6(p)(2),  add  the  following  paragraphs  (f)  and 
(g)  to  the  basic  provision. 

(f)  The  Contracting  Officer  may  waive  the 
requirement  for  furnishing  descriptive 
literature  if  the  offeror  has  supplied  a 
product  that  is  the  same  as  that  required  by 
this  solicitation  under  a  prior  contract.  A 
bidder  requesting  a  waiver  of  this 
requirement  shall  provide  the  following 
information: 

Prior  contract  number 

Date  of  prior  contract 

Contract  line  item  number  of  product  sup- 
plied  

Name  and  address  of  Government  activity  to 
which  delivery  was 

made 

Date    of    final    delivery    of    product    sup- 
plied   

(g)  Bidders  shall  submit  offers  on  the  basis 
of  required  descriptive  literature  or  on  the 
basis  of  a  previously  supplied  product  under 
paragraph  (f)  of  this  provision.  A  bidder 
submitting  a  bid  on  one  of  these  two  bases 
may  not  elect  to  have  its  bid  considered  on 
the  alternative  basis  after  the  time  specified 
for  receipt  of  bids.  The  Government  will 
disregard  a  bidder's  request  for  a  waiver 
under  paragraph  (f),  if  that  bidder  has 
submitted  the  descriptive  literature  required 
under  this  solicitation. 

[FRDoc.  00-17375  Filed  7-10-00;  8:45  am] 
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REMINDERS 

^'^e   'ems  in  this  list  were 
eauonaiiy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  11.  2000 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunication  loans: 
Loan  types  and  loan 
requirements:  general 
Dolicies;  published  7-11-00 

NATIONAL 

TRANSPORTATION  SAFETY 

BOARD 

Practice  and  procedures: 
Air  safety  enforcement 
proceedings;  emergency 
determinations;  published 

7-11-00 

PERSONNEL  MANAGEMENT 
OFFICE 

^^evaiiing  rate  systems; 
published  7-11-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades, 
anchorage  regulations,  and 
ports  and  waterways  safety: 
OPSAIL  2000    New  London, 
C"^    pubiis.hed  6-14-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Eurocopter  France; 
published  6-6-00 
Fokker;  published  6-6-00 
Rolls-Royce  pic;  published 
5-12-00 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

,V  nie^  pears  grown  in — 
O'egon  and  Washington; 
II  comments  due  by  7-18- 

' '  00:  published  7-3-00 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 


Denmark;  comments  due 
by  7-17-00;  published 
5-17-00 

AGRICULTURE 

DEPARTMENT 

Forest  Service 

Special  areas. 
Roadless  area  conservation; 
comments  due  by  7-17- 
00   published  5-10-00 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations 
Servicing  and  collection — 
Disaster  set-aside 
program;  comments  due 
by  7-17-00;  published 
5-17-00 
Special  programs: 
Lamb  Meat  Adjustment 
Assistance  Program; 
comments  due  by  7-19- 
00:  published  6-21-00 
COMMenCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

North  Korea:  easing  of 
export  restrictions; 
comments  due  by  7-19- 
00    published  6-19-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conseivation  ana 
management: 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

Trawl  gear  in  Gulf  of 
Alaska  Central 
Regulatory  Area, 
seasonal  adjustment  of 
closure  areas  to; 
comments  due  by  7-18- 
00;  published  7-3-00 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna  and 
swordfish;  trade 
restrictkjhs;  comments 
due  by  7-18-00; 
published  5-24-00 
Atlantic  swordfish  and 
northern  albacore  tuna; 
comments  due  by  7-18- 
00;  published  5-24-00 
North  Atlantic  swordfish; 
comments  due  by  7-18- 
00;  published  6-6-00 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  7-21-00:  published 
7-6-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations. 


Pollution  control  and  clean 
air  and  water;  comments 
due  by  7-21-00;  published 
5-22-00 

Profit  incentives  to  produce 
innovative  new 
technologies;  comments 
due  by  7-21-00:  published 
5-22-00 

DEFENSE  DEPARTMENT 
Engirteers  Corps 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitions: 
comments  due  by  7-19- 
00:  published  6-16-00 

DEFENSE  DEPARTMENT 
Navy  Department 
Privacy  Act;  implementation; 
comments  due  by  7-17-00; 
published  5-18-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Air  quality  models; 
guidelines;  comments 
due  by  7-20-00; 
published  4-21-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  correction; 
comments  due  by  7-19- 
00;  put>lished  6-19-00 
Air  quality  implementatk>n 
plans;  \A\approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Califomia;  comments  due  by 
7-19-00;  published  6-19- 
00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
IBM  semiconductor 
manufacturing  facility, 
Essex  Junction,  VT; 
comments  due  by  7-17- 
00;  published  6-16-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  matenal  and  discharge 
of  fill  material;  definitions; 
comments  due  by  7-19- 
00;  published  6-16-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contigency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-00;  published 
6-21-00 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Otfier  financial  institutions 
lending;  comments  due 
by  7-19-00;  published 
6-26-00 
FEDERAL 

COW W UN  CATIONS 
COMMISSION 
Common  carrier  servk»s: 
Personal  communications 
services — 
Narrowband  rules; 
modifications; 
competitive  tiidding; 
comments  due  by  7-19- 
00;  published  7-3-00 
Point-to-point  and  point-to- 
muttipoint  common  carrier 
and  private  operational 
fixed  mk;rowave  rules; 
consolidation:  comments 
due  by  7-20-00:  putHished 
6-20-00 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
7-17-00;  published  6-9-00 
Florida;  comments  due  by 
7-17-00-  published  6-8-00 
FEDERA,    Df:P::S' 
INSURANCE  CORPORATION 
Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 
FEDERAL  RESERVE 
SYSTEM 

Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 
FEDERAL  TRADE 
COMMISSION 
Com^:^:.^  .i:ve  Smokeless 
Tobacco  Health  Education 
Act  of  1986;  impiementatkjn; 
comments  due  by  7-21-00; 
published  5-8-0" 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Redassificatwn  of  38 
preamendments  dass  III 
devices  into  dass  II; 
comments  due  by  7-18- 
00:  published  4-19-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare. 
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Coverage  decisions;  criteria; 
comments  due  by  7-17- 
00;  published  6-15-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Ambulance  restocking  safe 
harbor  under  anti-kickback 
statute;  comments  due  by 
7-21-00;  published  5-22- 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Manufactured  home 

construction  and  safety 

standards: 

Smoke  alarms;  comments 
due  by  7-17-00;  published 
5-18-00 
Privacy  Act;  implementation; 

comments  due  by  7-21-00; 

published  5-22-00 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Tribal  government: 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  7-17-00;  published  4- 
18-00 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land  resource  management: 
Recreation  permits  for  public 
lands;  comments  due  by 
7-17-00;  published  5-16- 
00 

Correction;  comments  due 
by  7-17-00;  published 
5-30-00 
Correction;  comments  due 
by  7-17-00;  published 
5-31-00 
INTERIOR  DEPARTMEN"r 
Fish  arc  Wildlife  Service 
Endangered  and  threatened 
species: 

Colorado  butterfly  plant; 
comments  due  by  7-17- 
00:  published  5-17-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Indian  leases;  gas  valuation 
regulations;  amendments; 
comments  due  by  7-17- 
00;  published  6-15-00 
Correction;  comments  due 
by  7-17-00;  published 
7-7-00 


NATIONAL  AERONAUTICS 
AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
NASA  Inspector  General 
hotline  posters;  comments 
due  by  7-21-00;  published 
5-22-00 

ARTS  AND  HUMANITIES 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Federal  claims  collection, 

comments  due  by  7-17-00; 

published  6-15-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Federal  Employees 
Retirement  System 
(FERS)— 
Intra-agency  transfer; 

automation  and 

simplification  of 

employee 

recordkeeping; 

comments  due  by  7-19- 

00:  published  4-20-00 

SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 
companies: 

Types  of  consideration  paid 
by  small  business 
excluded  from  cost  of 
money  limitations, 
comments  due  by  7-20- 
00   Dublished  6-20-00 

TRANSPORTATION 

DEPARTMENT 

i^ederai  Aviation 
Administration 
Airmen  certification: 

Advanced  Qualification 
Program;  comments  due 
by  7-17-00;  published  6- 
16-00 
Airworthiness  directives: 

Boeing;  comments  due  by 
7-17-00;  published  6-21- 
00 

Domier;  comments  due  by 
7-17-00;  published  6-15- 
00 

Eurocopter  France; 
comments  due  by  7-21- 
00;  published  5-22-00 

MD  Helicopters  Inc.; 
comments  due  by  7-17- 
00;  published  5-17-00 
Class  D  airspace;  comments 

due  by  7-20-00;  published 

6-20-00 
Jet  routes;  comments  due  by 

7-17-00;  published  6-2-00 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Atoohol,  viticultural  area 
designations: 


Red  Mountain,  WA; 
comments  due  by  7-18- 
00:  published  5-19-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 
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in  "slip  law"  (individual 
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Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.R.  642/P.L.  106-231 
To  redesignate  the  Federal 
building  located  at  701  South 
Santa  Fe  Avenue  in  Compto, 
California,  and  known  as  the 
Compton  Main  Post  Office,  as 
the  "Mervyn  Malcolm  Dymally 
Post  Office  Building".  (July  6, 
2000;  114  Stat.  484) 

H.R.  643/P.L.  106-232 

To  redesignate  the  Federal 
building  located  at  10301 
South  Compton  Avenue,  in 
Los  Angeles,  California,  and 
known  as  the  Watts  Finance 
Office,  as  the  "Augustus  F. 
Hawkins  Post  Office  Building". 
(July  6.  2000;  114  Stat   485) 
H.R.  1666/P.L.  106-233 
To  designate  the  facility  of  the 
United  States  Postal  Service 


at  200  East  Pinckney  Street  in 
Madison,  Florida,  as  the 
"Captain  Colin  P.  Kelly.  Jr. 
Post  Office".  (July  6,  2000; 
114  Stat.  486) 

H.R.  23C7/P.L.  106-234 
To  designate  the  buiWing  of 
the  United  States  Postal 
Service  located  at  5  Cedar 
Street  in  Hopkmton. 
Massachusetts   as  the 
"Thomas  J.  Brown  Post  Office 
Building".  (July  6.  2000    114 
Stat    487) 

H.R.  2357/P.L.  106-235 

To  designate  the  United 
States  Post  Office  located  at 
3675  Warrensville  Center 
Road  in  Shaker  Heights,  Ohio, 
as  the  "Louise  Stokes  Post 
Office"   (July  6,  2000;  114 
Stat   4881 

H.R.  2460/P.L    106-236 
To  designate  the  United 
States  Post  Office  located  at 
125  Border  Avenue  West  in 
Wiggins,  Mississippi,  as  the 
'Jay  Hanna  'Dizzy'  Dean  Post 
Office"   (July  6,  2000;  114 
Stat   489) 

H.R.  2591/P.L.  106-237 

To  designate  the  United 
Stales  Post  Office  located  at 
713  Elm  Street  in  Wakefield, 
Kansas,  as  the  "William  H. 
Avery  Post  Office".  (July  6, 
2000    114  Stat   4901 

H.R.  2952/P.L.  106-238 
To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  100 
Orchard  Park  Drive  in 
Greenville   South  Carolina,  as 
the   "Keith  D   OglesDy 
Station".  (July  6,  2000;  114 
Stat.  491) 

H.R.  30ia/P  L.   106-239 

To  designate  certain  facilities 
of  the  United  States  Postal 
Servce  in  South  Carolina 
(July  6,  2000;  114  Stat.  492) 

H.R    3699/P  L    106-240 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  8409  Lee  Highway 
in  Merrifield,  Virginia,  as  the 
"Joel  T.  Broyhill  Postal 
Building".  (July  6,  2000;  114 
Stat   494) 

H.R.  3701/P.L.  106-241 

To  designate  the  facility  of  the 
United  States  Postal  Service 
locatea  at  3118  Washington 
Boulevard  in  Arlington, 
Virginia,  as  the    Joseph  L. 
Fisher  Post  Office  Building". 
(July  6.  2000    114  Stat    495) 

H.R.  4241/P.L.  106-242 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1818  Milton  Avenue 
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in  Janesville,  Wisconsin,  as 
the  "Les  Aspin  Post  Office 
Building".  (July  6,  2000;  114 
Stat.  496) 

Last  List  July  6,  2000 
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See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Association  for  American  Indian  Physicians,  43019- 
43020 

National  Council  of  La  Raza,  43020-43021 

National  Medical  Association,  43021 
Meetings: 

Dietary  supplements  containing  ephedrine  alkaloids; 
safety  information,  43021-43023 

Genetic  Testing  Advisory  Committee,  43023 

Vital  and  Health  Statistics  National  Committee,  43023 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43025—43026 
Submission  for  OMB  review;  comment  request,  43026 

Hearth  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Asian  Americans  and  Pacific  Islanders,  President's 

Advisory  Commission:  White  House  Initiative,  43026 

Housing  and  Urban  Development  Department 

NCTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  43031 

Interior  Department 
^>et^  Fish  diiii  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTICES 
Meetings: 
Northwestern  Hawaiian  Islands  coral  reef  ecosystem 
protection,  43205-43207 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Bad  debt  reserves  of  thrift  institutions;  withdrawn,  42900 

international  Trade  Administration 

NOTICES 

Antidumping: 
Circular  seamless  stainless  steel  hollow  products  from — 

Japan,  42985-42986 
Corrosion-resistant  carbon  steel  flat  products  from — 

Japan,  42986--12988 
Mechanical  transfer  presses  from — 

Japan,  42988^2989 
Stainless  steel  bar  from — 
India,  42989-42990 
Export  trade  certificates  of  review,  42990-42992 
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International  Trade  Commission 

NOTICES 

iiiiport  investigations: 
Glycine  from — 

China,  43037-43038 
Meetings;  Sunshine  Act,  43038 

Justice  Department 

NOTICES 

F'liilution  control;  consent  judgments: 
Kdsnn   Mirhael  P.,  et  al.,  43038 

Labor  Departn>ent  ' 

NOTICES 

Agency  infnrmdrirtn  collection  activities: 
Submissi   n  ff  r  n\fB  review;  comment  request,  43038- 

Land  Management  Bureau 

NOTICES 

Closurf   if  [jublic  lands: 

Oregun.  43034 
Environmental  statements;  availability,  etc.: 

Nevada;  abandoned  mined  lands  physical  safety  hazard 
abatement,  43034-43035 
Environmental  statements;  notice  of  intent: 

Headwaters  Forest  Reserve,  CA,  43035 
Ki'ditv  d(  tuiiis;  sales,  leases,  etc.: 

Idaho.  43035-43036 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43039 

National  Institutes  of  Health 

NOTICES 

Agency  mformation  collection  activities: 
Submission  for  OMB  review;  comment  request,  43026- 
43027 
Meetings: 

National  Cancer  institute,  43027 

National  Human  Genome  Research  Institute,  43028 

National  Institute  of  Allergy  and  Infectious  Diseases, 

43028 
National  Institute  of  Mental  Health,  43029-^3030 
National  Institute  sm  Alcohol  Abuse  and  Alcoholism, 

43029 
National  Institute  .m  Drug  Abuse,  43028-43029 
Patent  licenses,  non-exclusive,  exclusive,  or  partially 
exclusive: 
InTissue.  Inc.,  43030 
Vascular  Architects,  Inc.,  43030-43031 

National  Oceanic  and  Atmospheric  Administration 

RULES 

f-isherx  conservation  and  management: 
Maska,  fisheries  of  Exclusive  Economic  Zone — 

Pacific  Ocean  Perch.  42888 
Atlantic  highly  migratnrv  species — 
Atlantic  Bluefin  Tuna.  42883-42888 
PROPOSED  RULES 

Fishery-  conservation  and  management: 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish.  42978-42979 
Northeastern  United  States  fisheries — 
New  England  Fisherv  Management  Council;  meetings, 
42q''<)-42q8() 


NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council.  42992 
Northwestern  Hawaiian  Islands  coral  reef  ecosystem 
protection,  43205-43207 

Permits: 

Endangered  and  threatened  species,  42992-42993 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  43036 

Meetings: 
Native  American  Graves  Protection  and  Repatriation 
Review  Committee,  43036-43037 

National  Science  Founciatior 

NOTICES 

Meetings; 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

43039 
Engineering  Education  and  Centers  Special  Emphasis 

Panel,  43039 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  43040 
Meetings;  Sunshine  Act,  43040 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  43040-43058 

Presidential  Documents 

EXECUTfVE  ORDERS 

Government  agencies  and  employees: 

Federal  Career  Intern  Program  (EO  13162),  43211-43212 

Public  Health  Service 

^>ee  ^.enters  lor  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Arizona  Project,  AZ — 
Water  supply  allocation  and  long-term  contract 
execution,  43037 
Environmental  statements;  notice  of  intent: 

Lower  Colorado  River,  AZ,  CA,  and  NV;  multi-species 
conservation  program,  43031-43034 

Securities  and  Exchange  Commissior, 

PROPOSED  RULES 
i>tji.-uriiitis,  etc.: 

Auditor  independence  requirements,  43147-43203 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  43060-43066 
Chicago  Stock  Exchange,  Inc.,  43066-43067 
National  Association  of  Securities  Dealers,  Inc.,  43067- 

43069 
Philadelphia  Stock  Exchange,  Inc.,  43069-43070 

Applications,  hearings,  determinations,  etc.: 
Pitcaim  Trust  Co.  et  al.,  43058-43059 
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Small  Bus  ness  Administration 

NOTICES 

Disaster  loan  areas: 
Texas,  43070 

State  Departmer* 
NOTICES 

Art  objects;  importation  for  exhibition: 
Arts  of  Hon'ami  Koetsu,  Japanese  Renaissance  Master, 
43070 

Textile  Agreements  Implementation  Committee 

See  Commit- .   ;      the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  O^'^^ce 

RULES 

Repurchases  of  stock  by  recently  converted  savings 

associations,  mutual  holding  company  dividend 

waivers,  and  Gramm-Leach-Bliley  Act  changes,  43087- 

43091 
PROPOSED  RULES 
Mutual  savings  associations,  mutual  holding  company 

reorganizations,  and  conversions  from  mutual  to  stock 

form,  43091-43128 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

First  Federal  Ranrshares    Inc.,  43085 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 

Treasury  Departme-v 


See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 
NOTICES 

Boycotts,  international: 
Countries  requiring  cooperation;  list,  43084 


Separate  Paris  ir.  This  issue 

Part  II 

Department  of  Treasury,  Office  of  Thrift  Supervision, 
43087-43128 

Part  III 

Department  of  Commerce,  Export  Administration,  43129- 
43146 

Part  IV 

Securities  and  Exchange  Administration,  43147-43203 

Pan  V 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  43205-43207 

Part  VI 

iiic  President,  43211-43212 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docltet  No.  98-CE-€1-AD;  Amendment  39- 
11061;  AD  99-05-13] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  17,  18, 19.  23. 
24,  33,  35,  36/A36,  A36TC/B36TC,  45. 
50,  55,  56,  58,  58P,  58TC,  60,  65,  70.  76, 
77,  80,  88,  and  95  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  This  amendmpnt  withdraws 
Airworthiness  Directive  (ADj  99-05-13, 
which  currently  applies  to  Raytheon 
Aircraft  Company  (Raytheon)  Beech  17, 
18,  19,  23.  24,  33,  35.  36/A36.  A36TC/ 
B36TC,  45,  50,  55.  56,  58,  58P,  58TC,  60. 
65.  70,  76,  n,  80.  88.  and  95  series 
airplanes.  AD  99-05-13  requires 
installing  a  placard  on  the  fuel  tank 
selector  to  warn  of  the  no-flow 
condition  that  exists  between  the  fuel 
tank  detents.  Since  the  issuance  of  AD 
99-05-13,  the  Federal  Aviation 
.administration  (FAA)  has  re-evaluated 
all  information  related  to  this  subject, 
and  determined  that  the  subject  matter 
in  this  AD  is  an  operational  issue  and 
does  not  address  an  unsafe  condition. 
Accordingly,  this  action  withdraws  AD 
99-05-13.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Jeff  Pretz.  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office,  FAA.  1801 
Airport  Road.  Mid-Continent  Airport, 
Wichita.  Kansas  67209,  telephone:  (316) 
946-^153;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 


Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  engine  stoppage  on 
Raytheon  Beech  17.  18,  19,  23,  24,  33, 
35.  36/A36.  A36TC/B36TC.  45,  50,  55, 
56.  58.  58P,  58TC,  60.  65,  70,  76.  77,  80, 
88.  and  95  series  airplanes  caused  FAA 
to  issue  AD  99-05-13,  Amendment  39- 
11061  (64  FR  10560,  March  5. 1999).  AD 
99-05-13  currently  requires  installing  a 
placard  on  the  fuel  tank  selector  to  warn 
of  the  no-flow  condition  that  exists 
between  the  fuel  tank  detents. 

After  issuing  AD  99-05-13,  we  re- 
evaluated all  information  related  to  the 
subject  matter  of  this  AD  and 
determined  that: 

•  The  positioning  of  the  fuel  selector 
is  an  operational  issue  and  not  an 
unsafe  condition  under  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  and  should  be  handled  by  other 
methods; 

•  Normal  operating  and  procedural 
information  such  as  this  should  be 
handled  through  regular  revisions  to  the 
Airplane  Flight  Manual  (AFM)  or  Pilot's 
Operating  Handbook  (POH);  and 

•  Issuing  an  AD  to  require  a  placard 
that  conveys  normal  operating 
information  reduces  the  pilots' 
sensitivity  to  true  emergency 
information  that  should  be  conveyed  by 
placards. 

Consequently,  FAA  issued  a  proposal 
to  amend  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to 
withdraw  AD  99-05-13.  This  proposal 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  March  30,  2000  (65  FR  16345). 

Was  the  Public  Invited  to  Comment? 

The  FAA  invited  interested  persons  to 
participate  in  the  making  of  this 
amendment.  The  following  describes 

each  comment  and  presents  FAA's 

response 

Comment  Issue  No.  1:  AD  is  Valid  if  an 
Unsafe  Condition  Exists 

What  IS  the  Commenter  s  Concern? 

One  commenter  states  that  FAA  is 
withdrawing  this  AD  because  it  is  an 
operational  issue  and  should  be  handled 
by  other  methods.  The  commenter 
believes  that  the  AD  is  valid  because 
FAA  has  the  authority  to  issue  an  AD  on 
any  issue  as  long  as  an  unsafe  condition 
exists. 


What  is  FAA's  Response  to  the  Concern? 

We  concur  that  we  have  the  authority 
and  responsibility  to  act  on  an  unsafe 
condition,  regardless  of  the  factors  that 
create  the  imsafe  condition.  We  were  in 
error  in  including  information  in  the 
NPRM  specifying  that  an  operational 
procedure  cannot  be  the  subject  of  an 
AD.  However,  we  determined  that  the 
fuel  selector  valve,  when  functioning 
properly  and  used  properly,  does  not 
create  an  unsafe  condition.  The  FAA 
determined  that  the  procedures  to 
operate  the  fuel  selector  valve  axe 
readily  available  and  that  our  authority 
is  not  to  issue  AD's  against  airrjaft 
where  the  operators  do  not  operate  the 
equipment  correctly.  Utilizing  positive 
detent  to  assure  that  the  fuel  valve  is 
fully  open  to  the  tank  selected  is 
considered  a  standard  design  practice  in 
the  aircraft  industry. 

We  are  not  changing  the  AD  action  as 
a  result  of  this  conmient. 

Comment  Issue  No.  2:  AD  is  Needed  for 
Airplanes  Without  an  AFM/POH 

What  is  the  Commenter's  Concern? 

One  commenter  states  that  many 
airplanes  currently  affected  by  AD  99- 
05-13  are  not  required  to  have  a  POH, 
and  Civil  Aviation  Regulations  (CAR) 
part  3  allows  a  manuifecturer  to  use 
placards  instead  of  an  AFM.  The 
commenter  believes  that,  for  these 
reasons,  the  AD  is  valid. 

What  is  FAA's  Response  to  the  Concern? 

We  concur  that  many  aircraft  do  not 
require  a  POH  and  were  certificated 
under  CAR  part  3  where  the  use  of 
placards  is  acceptable  over  an  AFM. 
However,  airplanes  in  this  situation 
usually  only  have  placards  installed  that 
contain  safety  information  when  an 
unusual  design,  operating,  or  handling 
characteristic  is  prevalent. 

The  FAA  has  me  authority  to  issue  an 
AD  to  require  operational  placards. 
However,  as  discussed  above,  utiUzing  a 
positive  detent  to  assure  that  the  fuel 
valve  is  fully  open  to  the  tank  selected 
is  considered  a  standard  design  practice 
in  the  aircraft  industry. 

We  are  not  changing  the  AD  action  as 
a  result  of  this  comment. 

Conmient  Issue  No.  3:  Placards  Are 
Necessary  to  Convey  Safe  Operation 

What  is  the  Commenter's  Concern? 

One  commenter  states  that  the  AD  is 
valid  because  placards  are  necessary  to 
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convey  safe  operation  for  airplanes 
certificated  under  the  Civil  Aviation 
Regulations  and  part  23  of  the  Federal 
Aviation  Regulations  (14  CFR  part  23). 
The  conunenter  also  states  that  placards 
should  not  be  limited  to  only  emergency 
information. 

What  is  FAA  's  Response  to  the  Concern? 

We  conciu  that  placards  are  not  just 
limited  to  emergency  information.  All 
required  placards  should  convey 
information  for  safe  operation.  However, 
both  CAR  3.777/3.777-1  and  14  CFR 
23.1541  state  that  placards  should 
convey  safe  operation  information  if  the 
aircraft  has  unusual  design,  operation, 
or  handling  characteristics.  As 
discussed  previously,  utilizing  a 
positive  detent  to  assure  that  the  fuel 
valve  is  fully  open  to  the  tank  selected 
is  considered  a  standard  design  practice 
in  the  aircraft  industry. 

We  are  not  changing  the  AD  action  as 
a  result  of  this  comment. 

Comment  Issue  No.  4:  FAA  Has 
Changed  the  Definition  of  Unsafe 
Condition 

What  is  the  Commenter's  Concern? 

One  commenter  states  that,  by 
withdrawing  AD  99-05-13,  FAA  will 
have  changed  the  historical  definition  of 
an  unsafe  condition.  We  infer  that  the 
commenter  wants  to  maintain  the 
effectiveness  of  AD  99-05-13. 

What  is  FAA's  Response  to  the  Concern? 

We  do  not  concur  that  we  have 
altered  the  definition  of  an  unsafe 
condition.  Determination  of  an  unsafe 
condition  is  based  on  each  individual 
situation.  Factors  that  are  considered 
include  the  design,  operation,  or 
handling  characteristics  of  the  type 
design  airplanes.  As  discussed  above, 
utilizing  a  positive  detent  to  assure  that 
the  fuel  valve  is  fully  open  to  the  tank 
selected  is  considered  a  standard  design 
practice  in  the  aircraft  industry. 

We  are  not  changing  the  AD  action  as 
a  result  of  this  comment. 

Comment  Issue  No.  5:  Numerous 
Occurrences  Justify  the  Current  AD 

What  is  the  Commenter's  Concern? 

One  commenter  states  that  placing  a 
warning  placard  specifying  the  SEife 
operation  of  the  fuel  selector  as  AD  99- 
05-13  requires  supports  the  49 
occmrences  from  the  records  of  the 
National  Transportation  Safety  Board 
(NTSB).  We  infer  that  the  commenter 
wants  to  maintain  the  effectiveness  of 
AD  99-05-13. 


What  is  FAA's  Response  to  the  Concern?     DEPARTMENT  OF  TRANSPORTATION 

We  do  not  concur  with  the 
commenter's  assessment.  We  have 
reviewed  37  reports  of  the  above- 
referenced  49  occurrences  (commenter 
only  provided  37).  Approximately  half 
of  the  occvurences  listed  the  cause  as 
fuel  starvation  in  combination  with  the 
fuel  selector  not  positioned  in  the 
detent.  The  most  prevalent  cause  was 
failure  to  follow  checklist  procedures.  In 
no  instance  was  the  pilot's  lack  of 
knowledge  or  understanding  of  the 
positioning  of  the  fuel  selector  listed  as 
the  cause  of  the  occurrence. 


In  addition,  NTSB  has  not 
recommended  that  FAA  issue  an  AD  on 
this  subject.  Therefore,  we  conclude  that 
the  commenter  believes  NTSB  supports 
the  placard  requirement,  when  in  fact, 
NTSB  has  made  no  recommendation 
supporting  it.  Again,  utilizing  a  positive 
detent  to  assure  that  the  fuel  valve  is 
fully  open  to  the  tank  selected  is 
considered  a  standard  design  practice  in 
the  aircraft  industry. 

We  are  not  changing  the  AD  action  as 
a  result  of  this  comment. 

The  FAA's  Determination 

What  is  FAA 's  Final  Determination  on 
This  Issue? 

Based  on  the  above  information,  FAA 
has  determined  that  there  is  no  need  for 
AD  99-05-13  and  that  it  should  be 
withdrawn. 

This  action  withdraws  AD  99-05-13. 
Withdrawal  of  AD  99-05-13  will  not 
preclude  us  from  issuing  another  notice 
in  the  futiue,  nor  will  it  commit  us  to 
any  course  of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  an 
AD,  it  is  not  an  AD  and,  therefore,  is  not 
covered  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act,  or  DOT 
Regulatory  Policies,  and  Procedures  (44 
FR  11034,  February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  FAA  withdraws  AD  99- 
05-13,  Amendment  39-11061  (64  FR 
10560,  March  5,  1999). 

Issued  in  Kansas  City,  Missouri,  on  July  5, 
2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  00-17622  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4910-1  ^-U 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  99-ACE-30] 

Amendment  to  Class  E  Airspace; 
Albion,  NE 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Albion,  NE. 
DATES:  The  direct  final  rule  published  at 
65  FR  26126  is  effective  on  0901  UTC, 
August  10,  2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  5,  2000  (65  FR  26126). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  June  28, 
2000. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  00-17610  Filed  7-11-00;  8:45  am] 
BILLING  CODE  491&-13-44 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No   ao-AC£-!8] 

Amendment  to  Class  E  Airspace; 
Hugoton,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Hugoton  Municipal 
Airport.  Hugoton,  KS.  A  review  of  the 
Class  E  airspace  area  for  Hugoton 
Municipal  .\irport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  F.AA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  p-AA  Order 
7400.20. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  revise  the 
ARP  and  complv  with  the  criteria  of 
FAA  Oder  7400. 2D. 
DATES:  Effective  date:  0901  UTC, 
November  30,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  24,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  m  triplicate  to:  Manager, 
.\irspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
.^dministration,  Docket  Number  00- 
ACE-18,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  abo\e 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  Citv,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Hugoton,  KS.  A 
review  of  the  Class  E  airspace  for 
Hugoton  Municipal  Airport,  KS, 
indicates  it  does  not  meet  the  criteria  for 
700  feet  AGL  airspace  required  for 
diverse  departures  as  specified  in  FAA 
Order  7400. 2D  The  criteria  in  FAA 
Order  7400. 2D  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
nmway.  Any  fractional  part  of  a  mile  is 


converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  at  Hugoton 
Municipal  Airport,  KS,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR,  revise  the 
ARP  and  complv  with  the  criteria  of 
FAA  Order  7400. 2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  Earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CF1R 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  inteut  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  wTitten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy -related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  t  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-18."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  fhis 
regulation  is  noncontroversial  and 
uiilikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 

CLASS  B,  CLASS  C,  CLASS  D   AND 
CLASS  E  AIRSPACE  AREAS 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  reporting  Points,  dated 
September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Hugoton,  KS  (Revised] 

Hugoton  Municipal  Airport,  KS 

(Lat.  37°09'47''N.,  long.  101°22'14' W.) 
Hugoton  NDB 

(Lat.  37°09'49'  N.,  long.  101°22'29'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Hugoton  Municipal  Airport  and 
with  2.6  miles  each  side  of  the  199°  bearing 
from  the  Hugoton  NDB  extending  from  the 
6.5-mile  radius  to  7  miles  south  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  June  28, 
2000. 

Richard  L.  Day, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
|FR  Doc.  00-17609  Filed  7-11-00;  8:45  am) 

3ILUNG  COOe  49ia-13-*l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-17] 

Amendment  to  Class  E  Airspace; 
McPherson,  KS 

agency:  Federal  Aviation 
\dininistration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
conxments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  McPherson  Airport, 
McPherson,  KS.  A  review  of  the  Class  E 
airspace  area  for  McPherson  Airport 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Level  (AGL) 
airspace  required  for  diverse  departures 


as  specified  in  FAA  Order  7400. 2D.  The 
E  airspace  has  been  enlarged  to  conform 
to  the  criteria  of  FAA  Order  7400.2D. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  docimient. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  imder 
Instrument  Flight  Rules  (IFR),  revise  the 
ARP  and  comply  with  the  criteria  of 
FAA  Order  7400.2D. 
DATES:  Effective  date:  0901  UTC, 
November  30,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  24.  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-17,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106:  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  McPherson,  KS.  A 
review  of  the  Class  E  airspace  for 
McPherson  Airport,  KS,  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fi-actional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  at  McPherson 
Airport,  KS,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR,  revise  the  ARP  and  comply 
with  the  criteria  of  FAA  Order  7400.2D. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
Earth  are  published  in  paragraph  6005 
of  FAA  Order  7400. 9G,  dated  September 


10, 1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  F.^A  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operation.s  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especialiv  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  no  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  onihe 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  and  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  nile  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy-related 
aspect,s  i)f  the  rule  that  might  suggest  a 
need  to  modify'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  00- ACE- 17."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  final  rule  does  not  have 
federalism  implications  under  Executive 
Order  13132 

The  FAA  has  determined  that  thi'-' 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certifv  that  this 
regulation:  (1)  Is  not  a  "signilicant 
regulatory  action 'under  Executive 
Order  12866;  (2)  is  not  a    significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace,  Incorporation  by  reference, 
Navigation  (air) 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71,1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5     McPherson,  KS  (Revised) 

McPherson  Airport,  KS 

(Lat.  38°21'09'  N.,  long.  97°41'29'  W. 
McPherson  NfDB 

(Lat.  38°20'54'  N.,  long.  97°41'14' W. 

That  airspace  extending  upward  fix)ni  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  McPherson  Airport  and  within  2.6 
miles  each  side  of  the  209°  bearing  from  the 
McPherson  Airport  extending  from  the  6.5- 
mile  radius  to  10.5  miies  southwest  of  the 
airport  and  within  2.6  miles  each  side  of  the 
359°  bearing  from  the  McPherson  NfDB 
extending  from  the  6.5-mile  radius  to  7  miles 
north  of  the  airport. 
*         *         *         »         • 

Issued  in  Kansas  City,  MO,  on  June  29, 
2000. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  00-17608  Filed  7-11-00;  8:45  am] 

aajJNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  71 

(Airspace  Docket  No  200O-ASW-14J 

Revision  of  Class  E  Airspace.  Walnut 
Ridge.  AR 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Walnut  Ridge,  AR. 
The  development  of  a  VHF 
Omnidirectional  Range  (VOR)  or  Global 
Positioning  System  (GPS)  Standard 
instrument  Approach  Procedure  (SIAP), 
at  Walnut  Ridge  Regional  Airport, 
Walnut  Ridge,  AR.  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Walnut  Ridge 
Regional  Airport,  Walnut  Ridge,  AR. 


DATES:  Effective  0901  UTC,  October  5. 
2000.  Comments  must  be  received  on  or 
before  August  28,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  2000-ASW-14,  Fort 
Worth.  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Walnut  Ridge, 
AR.  The  development  of  a  VOR  or  GPS 
SIAP,  at  Walnut  Ridge  Regional  Airport, 
Walnut  Ridge.  AR.  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surfiace  for  IFR  operations  to 
Walnut  Ridge  Regional  Aiiport.  Walnut 
Ridge.  AR. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9G.  dated  September  1. 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequenUy  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportvmities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  conunent, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regidation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  wUl 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
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negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
conunents  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed  . 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addresed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  2000-ASW-15."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findmgs 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 


Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  ft-equent  and 
routine  amendments  to  keep  them 
operationally  cmrent.  Therefore,  I 
certify  that  this  regulation:  (a)  Is  not  a 
"significant  regulatory  action,"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
RegiUatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C   CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS,  ROUTES,  AND  REPORTING 

POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16,  1999,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  AR  ES    Wabiut  Ridge,  AR  [Revised] 

Walnut  Ridge  Regional  Airport,  AR 
(Lat.  36''07'31'TM.,  long.  90°55'29''  W.) 

Walnut  Ridge  VORTAC 

(Lat.  36''06'36"  N.,  long.  90°57'13'' W.) 

Pocahontas,  Nick  Wilson  Field,  AR 
(Lat.  36°14'44''  N.,  long.  90°57'19'  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.7-mile 

radius  of  Walnut  Ridge  Regional  Airport  and 


within  2.5  miles  each  side  of  the  235°  radial 
of  the  Walnut  Ridge  VORTAC  extending  from 
the  6.7-mile  radius  to  8.8  miles  southwest  of 
the  airport  and  within  a  7.8-mile  radius  of 
Nick  Wilson  Field. 


Issued  in  Fort  Worth.  TX,  on  June  30.  2000. 
Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Soutwest  Region. 

[FR  Doc.  00-17607  Filed  7-11-00;  8:45  am] 
BILUfM:  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  20C0-ASW-11] 

Revocation  of  Class  E  Airspace 
Freeport,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revokes  the  Class  E  Airspace  at  Freeport, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  65  FR  21302  is  effective 
0901  UTC,  August  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Au-spat-e  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  21.  2000,  (65  FR 
21302).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  June  30,  2000. 
Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  00-17606  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


Federal  Register / Vol.  65,  No.  134 /Wednesday.  July  12,  2000 /Rules  and  Regulations  42861 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN65-01 -7290a;  FRL-6712-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKJN:  Direct  final  rule. 

SUMMARY:  This  action  approves  a  State 

1 1     Implementation  Plan  (SIP)  revision  for 
the  State  of  Minnesota  which  was 
submitted  on  December  7,  1999,  This 
SIP  revision  is  to  remove  an 
Administrative  Order  and  replace  it 
with  a  federally  enforceable  State 
operating  permit  for  Commercial 
Asphalt's  facility  located  on  Red  Rock 
Road  in  the  city'of  St.  Paul.  The 
accompanying  support  documents  for 
the  Administrative  Order,  such  as  the 
air  dispersion  modeling,  remain  in  the 

,      SIP  as  they  are  now 

1 1        If  EPA  receives  adverse  comments  on 
this  action,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
thdt  the  rule  will  not  take  effect. 
DATES:  This  rule  will  be  effective 
September  11.  2000.  unless  EPA 
receives  adverse  or  critical  comments  by 
August  11,  2000.  If  the  rule  is 
withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Send  written  comments  to 
Carlton  Nash.  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch  IAK-18J),  United  Environmental 
Protection  Agency,  T7  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (We 
recommend  that  you  telephone  Christos 
Panos,  at  (312)  353-8328  before  visiting 
the  Region  5  Office.) 

A  copy  of  these  SIP  revisions  is 
available  for  inspection  at  this  Office  of 
Air  and  Radiation  (OAR)  Docket  and 
Information  Center  (Air  Docket  6102), 
United  States  Environmental  Protection 
Agency.  .Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C.  20460,  (202)  260- 
7548 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos.  Regulation  Development 
Section  (.\R-18I),  Air  Programs  Branch, 
Air  and  Radiation  Division.  United 
States  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
(3121 353-8328 

SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  section  is 
organized  as  follows: 

A.  What  Action  is  EPA  Taking? 


B.  Why  was  this  SIP  Revision  Submitted? 

C.  What  Changes  will  this  Revision  Create? 

D.  What  is  a  Federally  Enforceable  State 
Operating  Pennit  and  How  does  it  Work? 

E.  What  is  an  Administrative  Order? 

F.  How  are  Administrative  Orders 
Replaced  by  Federally  Enforceable  State 
Operating  Permits? 

G.  What  is  EPA's  Final  Determination? 

A.  What  Action  Is  EPA  Taking? 

In  this  action  EPA  is  approving  the 
revision  to  Minnesota's  SDP  to  remove 
Commercial  Asphalt's  Administrative 
Order  from  the  SIP  and  replace  it  with 
a  federally  enforceable  State  operating 
permit. 

B.  Why  Was  This  SIP  Revision 
Submitted? 

This  action  is  intended  to  streamline 
the  permitting  process  in  Minnesota 
and,  thereby,  reduce  the  permitting 
burden  both  on  soiuces  within  the  State 
and  on  the  Minnesota  Pollution  Control 
Agency  (MPCA). 

C.  What  Changes  Will  This  Revision 
Create? 

The  only  thing  changing  in  the  SIP  is 
the  enforceable  dociunent  from  the 
Administrative  Order  to  the  federally 
enforceable  State  operating  permit. 

D  What  Is  a  Federally  Enforceable 
State  Operating  Permit  and  How  Does 
It  Work? 

On  May  2, 1995,  the  MPCA's  revised 
operating  permit  rule  was  approved  by 
EPA  as  a  federally  enforceable  State 
operating  permit  program  (FESOP)  (60 
FR  21447).  Two  things  make  the  process 
of  allowing  State  permits  to  act  as  the 
enforceable  dociunents  containing  SIP 
requirements  possible  in  Miimesota. 

First.  Minnesota's  operating  pennit 
program  requires  all  State  permits,  not 
only  Title  V  permits,  to  contain  all 
applicable  requirements.  Second, 
permits  submitted  as  site-specific  SIPS 
will  have  non-expiring  SIP  conditions 
(denoted  as  "Title  I  conditions").  For 
Federal  approvability,  any  State 
requirement  that  is  submitted  as  a 
revision  to  the  federally  enforceable  SIP 
must  be  non-expiring  or  permanent. 

EPA  approved  the  use  of  the  term 
"Title  I  condition"  and  its  use  as 
indicating  that  a  condition  will  not 
expire  even  if  the  permit  containing  that 
condition  expires.  The  use  of  the  term, 
"Tide  I  condition"  in  State  operating 
permits  or.  subsequenUy,  Title  V 
permits,  makes  the  requirements 
permanent,  and  allows  Miimesota  the 
use  of  State  operating  permits  or  Tide  V 
pennits  as  vehicles  for  SIP  conditions. 
The  State  defines  "Title  I  conditions" 
as: 


"Any  condition  based  on  a  source  specific 
determination  of  ambient  impacts  imposed 
for  the  purpose  of  achieving  or  maintaining 
attainment  with  the  national  ambient  air 
quahty  standard  and  which  was  part  of  a  SIP 
approved  by  EPA  or  submitted  to  EPA  and 
pending  approval  under  section  110  of  the 
ACT." 

All  SIP  requirements  in  Commercial 
Asphalt's  permit  are  cited  as  "Title  I 
condition"  SIP  for  PMlO. 

E.  What  Is  an  Administrative  Order? 

MPCA  has  and  non-expiring 
Administrative  Orders  as  the  federally 
enforceable  documents  in 
nonattaiiunent  SIPs.  An  Administrative 
Order  contains  the  emission  limits, 
operating  conditions,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  the  source  must  meet 
in  order  for  the  area  to  attain  and 
maintain  the  National  Ambient  Air 
Quality  Standards. 

F.  How  \re  Administrative  Orders 
Replaced  bv  federallv  Enforceable 
State  Operating  PHrmits? 

MPCA  submitted  its  operating  permit 
rules  into  the  SIP  so  that  permits  issued 
pursuant  to  these  rules  could  be 
considered  federally  enforceable 
documents  for  imposing  emission 
limitations  on  cidpable  sources  in 
nonattainment  areas.  Using  permits 
replaces  the  MPCA's  past  practice  of 
issuing  an  Administrative  Order  to  such 
soxuces.  EPA  approved  in  concept  the 
use  of  such  pennits  in  Ueu  of 
Administrative  Orders,  but  noted  that 
the  permits  and  SIP  submittals  must  be 
reviewed  on  a  case-by-case  basis. 

G.  What  Is  EPA's  Final  Determination? 

Based  on  the  rationale  set  forth  above 
and  in  EPA's  Technical  Support 
Doctiment,  we  are  approving  the 
removal  of  Commercial  Asphalt's 
Administrative  Order  from  the  SIP  and 
its  replacement  with  a  federally 
enforceable  State  operating  permit.  The 
removal  of  the  Administrative  Order 
does  not  affect  the  integrity  of  this 
source's  site-specific  SIP  as  the 
remaining  conditions,  listed  as  "Tide  I 
conditions"  in  the  State  operating 
permit,  contain  the  necessary  emission 
limits,  as  well  as  the  monitoring, 
recordkeeping,  and  reporting 
requirements  to  enforce  those  limits. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State  Plan 
shoidd  adverse  written  comments  be 
filed. 
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This  action  will  be  effective 
September  1 1 ,  2000  without  further 
notice  unless  relevant  adverse 
comments  are  received  by  August  11, 
2000.  If  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  conunent 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  September  11, 
2000. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  State  Implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10,  1999)  revokes 
and  replaces  Executive  Order  12612 
(Federalism)  and  Executive  Order  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 


In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agepcy  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and^ 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  1,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federail  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
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requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 

advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq..  as  added  by  the  Small 
Business  Regulaton,  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804. 
however,  exempts  from  section  801  the 
following  types  of  rules:  Rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel:  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

H.  National  Technology  Tmnsfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  complv  with  N'TT.AA, 
EP.A  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  September  11, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Particulate  matter.  Reporting 
amd  recordkeeping  requirements, 
Volatile  organic  compoimd. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  24,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

Title  40  of  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(54)  to  read  as 
follows: 

§  52.1220    Identification  of  plan. 

*  *         «  i         * 

(c)  *  *  * 

(54)  On  December  7,  1999,  the  State 
of  Minnesota  submitted  to  remove  an 
Administrative  Order  and  replace  it 
with  a  federally  enforceable  State 
operating  permit  for  Commercial 
Asphalt's  facility  located  on  Red  Rock 
Road  in  the  city  of  St.  Paul.  EPA 
approved  a  federally  enforceable  State 
operating  permit  (FESOP)(60  FR  21447) 
for  the  State  of  Minnesota  on  May  2, 
1995. 

(i)  Incorporation  by  reference 

(A)  Air  Emission  Permit  No. 
12300347-002,  issued  by  the  MPCA  to 
Commercial  Asphalt  CO-Plant  905,  on 
September  10,  1999.  Title  I  conditions 
only. 

[FR  Doc.  00-17347  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  ^90^€C^\0^> 
AGENCY 

40  CFR  Part  180 
[OPP-301018;  FRL-6595-1] 

RIN  2070-AB78 

Bitenthrin.  Pesticide  'oie-ance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  bifenthrin  in 
or  on  caneberry  subgroup,  grape,  head 
lettuce  and  peppers,  bell  and  non-bell. 
The  Interregional  Research  Project  (IR- 
4)  requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 

DATES:  This  regxdation  is  effective  July 
12,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301018  must  be  received 
by  EPA  on  or  before  September  1 1 , 
2000 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provi  ^'  ^'   •   I  'nit  VI.  of  the 
SUPPLEMENTARY  INF0RMATX5N.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301018  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW., Washington,  DC  20460;  telephone 
number:  (703)  305-7610;  and  e-mail 
address:  jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  Umited  to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
tunng 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  further  information 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. Yon  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  pntrv  for  this  document  under 
the  "Federal  Register — Envirorunental 
Documents     You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301018.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Backoround  and  Statutory  Findings 

In  the  Federal  Register  of  December 
22,  1999  (64  FR  71772)  (FRL-6396-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 


Law  104-170)  annoimcing  the  filing  of 
pesticide  petitions  (PP)  for  tolerances  by 
IR— 4,  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903.  This  notice  included  a  summary 
of  the  petitions  prepared  by  FMC 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.442  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
bifenthrin,  (2-methyl  [l,l'-biphenyl]-3- 
yl)methyl-3-(2-chloro-3,3,3-trifluoro-l- 
propenyl)-2,2-dimethylcyclopropane 
carboxylate,  in  or  on  the  following 
commodities: 

(1)  PP  9E6016  proposed  a  tolerance 
for  ^ape  at  0.2  ppm. 

(2)  PP  9E6030  proposed  a  tolerance 
for  peppers,  bell  and  non-bell  at  0.5 
ppm 

(3)  PP  9E6031  proposed  a  tolerance 
for  head  lettuce  at  2.0  ppm, 
subsequently  revised  in  this  final  rule  to 
3.0  ppm. 

(4)  PP  9E6034  proposed  a  tolerance 
for  the  caneberry  at  1.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu-e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposing  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FR1^5754- 
7). 

HI.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408fb)(2).  for  tolerances  for 
residues  of  bifenthrin  on  caneberry 
subgroup  at  1.0  ppm,  grape  at  0.2  ppm, 
head  lettuce  at  .3.0  ppm,  and  peppers, 
bell  and  non-bell  at  0.5  ppra  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabilitv  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  vanabilitv  of  the 
sensitivities  of  ma)or  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenthrin  are 
disciissed  in  this  imit  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL) 
and  the  lowest  observed  adverse  effect 
level  (LOAEL)  from  the  toxicity  studies 
reviewed. 

Table  1.~Subchronic,  Chronic 
AND  Other  Toxicity 


Guidetine 

Nc/Study 

Results 

Type 

870.3700a 

Maternal  NOAEL  =  1  mg/kg/ 

Prenatal 

day 

develop- 

LOAEL =  2  mg/kg/day  t)ased 

mental  in 

on  tremors 

rodents. 

Developmental  NOAEL  =  1 

mg/kg/day 

LOAEL  =  24  mg/kg/day  based 

on  increased  incidence  of 

hydroureter 

870.3700b 

Maternal  NOAEL  =  2.67  mg/ 

Prenatal 

kg/day 

develop- 

LOAEL =  4  mg/kg/day  based 

mental  in 

on  head  and  forelimb 

non- 

twrtching 

rodents. 

No  Developmental  effects  ob- 

served 
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Table  1 .— Subchronic,  Chronic 
AND  Other  Toxicity — Continued 


Table  1  .—Subchronic,  Chronic 
AND  Other  Toxicity— Continued 


Guideline 

No. /Study 

Type 

Results 

870.3800 
Repro- 
duction 
and  fer- 
tility ef- 
fects. 

Parental/Systemic  NOAEL  =  3 
mg/kg/day 

LOAEL  =  5  mg/kg/day 

Reproductive  NOAEL  =  5  mg/ 
kg/day 

LOAEL  =  no  reproductive  ef- 
fects observed  at  the  high- 
est dose  tested  (5  mg/kg/ 
day) 

Offspring  NOAEL  =  5  mg/kg/ 
day 

LOAEL  =  no  adverse  effects 
observed  at  the  highest 
dose  tested  (5  mg/kg/day) 

870.4100b 
Chronic 
toxicity 
dogs. 

NOAEL  =  1 .5  mg/kg/day 
LOAEL  =  3  mg/kg/day  based 
on  increased  incidence  of 
tremors  in  both  sexes 

870.4200 
Carcino- 
genicity 
rats. 

NOAEL  =  2.5  mg/kg/day 
LOAEL  =  5  mg/kg/day  based 
on  increased  incidence  of 
tremors  in  both  sexes  and 
possible  increases  in  organ- 
to-body  weight  ratios  In 
males.  There  was  no  evi- 
dence of  carcinogenicity. 

870.4300 
Carcino- 
genicity 
mice. 

NOAEL  =  2.5  mg/kg/day 
LOAEL  =  10  mg/kg/day  based 
on  incidence  of  tremors  in 
both  sexes.  Carcinogenic 
potential  was  evidenced  by 
statistically  significant  in- 
creased trend  for 
hemangiopericytomas  in  the 
urinary  bladders  of  males,  a 
Significant  dose-related 
trend  for  combined 
hepatocellular  adenomas 
and  carcinomas  in  males, 
and  a  significantly  higher  in- 
cidence of  combined  lung 
adenomas  and  carcinomas 
in  females. 

Gene  Mu- 
tation. 

A  gene  mutation  in  Sal- 
monella (Ames)  was  nega- 
tive. 

Guideline 

No./Study 

Type 

Results 

Cyto- 
genetics. 

Chromosomal  atjerrations  in 
Chinese  hamster  ovary  and 
rat  bone  marrow  cells  were 
negative. 

Other  Ef- 
fects. 

HGPRT  locus  mutation  in 
mouse  lymphoma  cells  and 
unscheduled  DNA  synthesis 
in  rat  hepatocytes  were 
negative. 

870.7485 
Metabo- 
lism and 
phar- 
maco- 
kinetics. 

Metabolism  studies  in  rats 
demonstrated  that  distribu- 
tion patterns  and  excretion 
rates  In  multiple  oral  dose 
studies  aire  similar  to  single- 
dose  studies.  There  was  an 
accumulation  of  unchanged 
compound  in  fat  upon 
chronic  administration  with 
slow  elimination.  Otherwise, 
bifenthrin  was  rapidly  me- 
tabolized and  excreted.  Un- 
changed bifenthrin  is  the 
major  residue  component  of 
toxicological  concem  in 
meat  and  milk. 

870.7600 

Dermal 
penetra- 
tion. 

Demial  absorption  rate  is  25% 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concem  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concem 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 


of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD=NOAEL/ 
XJF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amoxmt  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q'  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  depart\ire"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiore  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcncer  =  point 
of  departure/exposures)  is  calculated. 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  BiFEf^HRiN  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assessment. 
UF 

FQPA  SF-  and  Level  of 
Concem  for  Risk  Assess- 
ment 

Study  and  Toxicological  Effects 

Acute  Dietary  general  popu- 
lation including  infants 
and  children. 

NOAEL  =1.0  mg/kg/day 

UF  -  100  

aPAD  =  acute  RfD  +  FQPA 
SF  =  0.01  mg/kg/day 

Rat  developmental  LOAEL  =  2  mg/kg/day 
based  on  tremors  in  dams  during  and  post 
dosing 

Acute  RfD  =  0.01  mg/kg/day  

FQPASF=  1X 

Chronic  Dietary  all  popu- 
lations. 

NOAEL=  1.5  mg/kg/day 

UF  =  100                      

cPAD  =  Chronk:  RfD  + 
FQPA  SF  =  0.015  mg/kg/ 
day 

Dog  chronic  feeding  LOAEL  =  3  mg/kg/day 
based  on  tremors  in  both  sexes 

Chronic  RfD  =  0.015  mg/kg/day 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  bifenthrin  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assessment, 
UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  /Assess- 
ment 

Study  and  Toxicologk:al  Effects 

Short-Term  Dermal  (1  to  7 
days)  (Residential). 

Oral    N0AEL=    1.0    mg/kg/day 
(demial    aljsorption    rate    = 
25%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Rat  developmental  LOAEL  =  2  mg/kg/day 
based  on  tremors  in  dams  dunng  and  post 
dosing 

Intermediate-Term  Dermal 
(1  week  to  several 
monttis)  (Residential). 

Oral  study  NOAEL  =  1 .0  mg/kg/ 
day  (dermal  absorption  rate  = 
25% 

LOC  for  MOE  =  100  (Resi- 
dential) 

Rat  developmental  LOAEL  =  2  mg/kg/day 
t)ased  on  tremors  in  dams  dunng  and  post 
dosing 

Long-Term  Dermal  (several 
nrKjnttis  to  lifetime)  (Resi- 
dential). 

Oral  study  NOAEL  =  1 .5  mg/kg/ 
day  (dermal  absorptk)n  rate  = 
25%  when  appropriate) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Dog  chronk:  feeding  LOAEL  =  3  mg/kg/day 
based  on  tremors  in  both  sexes 

Long-Temi  Intialafion  (sev- 
eral monttis  to  lifetime) 
(Residential). 

Oral  study  NOAEL  =  1.0  mg/kg/ 
day  (inhalation  absorption  rate 
=  100%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Rat   devetopmental    LOAEL   =   2    mg/Vg/day 

based  on  tremors  in  dams  dunng  and  p)ost 
dostng  (No  appropnate  inhalation  studies 
available.) 

Cancer  (oral,  dermal,  inha- 
lation). 

Dietary/Dermal/lnhalation   Expo- 
sure Group  C  carcinogen 

FWD  approach 

Mouse  Carcinogenicity,  urinary  Madder  tumors 
in  male  mice. 

■  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additk)nal  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.442)  for  the 
residues  of  bifenthrin,  in  or  on  a  variety 
of  raw  agricultural  commodities 
including  tolerances  on  plants  ranging 
from  0.05  ppm  for  com  grain  (field, 
seed,  and  pop)  to  10  ppm  on  dried  hops. 
Tolerances  are  also  established  on 
animal  commodities  ranging  from  0.05 
ppm  on  eggs  to  1.0  ppm  in  milk  fat 
(reflecting  0.1  ppm  in  whole  milk).  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  ftx)m  bifenthrin 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consimiption  as  reported  by 
respondents  in  the  USDA  1994-1996 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  In  this  acute 
analysis,  probabilistic  Monte  Carlo 
analysis  (Tier  3)  was  used.  For  those 
foods  identified  by  EPA  as  single- 
serving  commodities,  the  Monte  Carlo 
simulation  is  based  on  iterative 
sampling  from  individual  residue  values 
from  field  trial  data  reflecting  maximum 
application  rates  and  minimum 
preharvest  intervals.  For  those  foods 


considered  to  be  blended  or  processed, 
mean  field  trial  residues  were 
calcidated.  For  those  samples  which 
contained  residues  at  or  bielow  the  limit 
of  detection  (LOD),  V2  of  the  LOD  was 
used.  It  was  assumed  that  100%  of  the 
following  crops  were  treated  with 
bifenthrin:  artichoke,  bananas,  Brassica 
vegetable,  caneberry,  canola,  citrus, 
cucurbits,  eggplants,  garden  peas,  grape, 
head  lettuce,  lima  beans,  peanuts,  pears, 
peppers,  potatoes,  snap  beans,  and 
sweet  com.  Processing  factors  for  grapes 
were  calculated  using  concentration 
factors  (grape  juice  =  1.2X,  raisins  = 
4.2X).  Secondary  residues  for  meat  and 
milk  were  not  affected  by  adding  the 
uses  on  peppers,  lettuce,  grape,  and 
caneberry  since  no  animal  feied  items 
are  associated  with  these  crops. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM*)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFU)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
Anticipated  residue  values  which  were 
determined  from  field  trial  data 
conducted  at  maximum  label  conditions 
of  maximum  application  rates  and 
minimum  preharvest  intervals.  Mean 
anticipated  residue  values  were 
calculated.  One  hundred  percent  of  crop 
treated  was  assumed  for  all  crops  except 
hops  (43%)  and  cottonseed-oil  and 
cottonseed-meal  (4%).  Secondary 


residues  for  meat  and  milk  were  not 
affected  by  the  new  proposed  uses. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  aiid  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  imtia]  data 
submission.  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  onlv  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
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provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  bv  section 
408(b)(2)(F),  EPA  niay  require 
registrants  to  submit  data  on  PCT. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposiue 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates.  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the.  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensiu-es  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
bifenthrm  may  be  applied  in  a 
particular  area. 

2. Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposiue 
analysis  and  risk  assessment  for 
bifenthrin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 


are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
bifenthrin. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentration  in  ground 
water  (SCI-GROW)  model,  which 
predicts  pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
GENEEC  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  percent  of  the 
Reference  dose  or  percent  of  the 
population  adjusted  dose.  Instead 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposiue  to  a  pesticide  in  food,  and 
from  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
bifenthrin  they  are  further  discussed  in 
the  aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  tiie  SCI- 
GROW  models  the  EECs  of  bifenthrin  in 
surface  water  and  ground  water  for 
acute  exposures  are  estimated  to  be  0.10 
parts  per  billion  (ppb)  for  surface  water 
and  0.006  ppb  for  ground  water.  The 


EECs  lor  cnromc  exposures  are 
estimated  to  be  0.032  ppb  for  surface 
water  and  0.006  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Bifenthrin 
is  currentiy  registered  for  use  on  the 
following  residential  non-dietary  sites: 
lawns  to  control  flea  infestation,  pets 
and  as  a  termiticide.  Registered 
termiticide  use  of  bifenthrin  constitutes 
a  chronic  exposure  scenario,  however, 
the  exposure  is  considered  negligible, 
considering  the  application  technique  of 
the  termiticide  use  (buried 
underground)  and  the  fact  that  vapor 
pressure  of  bifenthrin  is  extremely  low. 
The  Agency  conducted  a  residential 
exposure  assessment  for  the  lawn  care 
uses  of  bifenthrin.  This  risk  assessment 
is  based  on  post-application  to  treated 
lawns  (turf  use),  a  worst  case  scenario 
estimate  of  residential  exposiu^.  An 
assessment  of  applicator  exposure  was 
not  included  since  the  registered 
products  are  primarily  limited  to 
commercial  use  and,  therefore,  applied 
by  professional  lawn  care  operators. 
Inhalation,  dermal  and  oral  non-dietary 
routes  of  exposure  were  evaluated  by 
this  short-  and  intermediate-term  risk 
assessment.  For  adults,  the  routes  of 
exposiue  from  these  registered 
residential  uses  include  dermal  and 
inhalation,  and  for  infants  and  children, 
the  routes  of  exposure  include  dermal, 
inhalation,  and  oral  (non-dietarv). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
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of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Developmental  toxicity  studies.  See 
sununary  of  developmental  toxicity 
studies  in  Unit  IILA.  Toxicological 
Profile. 

iii.  Reproductive  toxicity  study.  See 
summary  of  reproduction  toxicity 
studies  in  Unit  HLA.  Toxicological 
profile. 

iv.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  bifenthrin  and 
exposiu-e  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
FQPA  Safety  Factor  for  enhanced 


sensitivity  of  infants  and  children  was 
reduced  from  lOX  to  IX. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calcidate  a  DWLOC.  A 
DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consmnption  values 
as  used  by  the  U.S.  EPA's  Office  of 
Water  are  used  to  calculate  DWLOCs: 
2L/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consiunption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  v  ary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assiunptions  discussed  in  this  unit  for 
acute  exposiu-e,  the  acute  dietary  (food 
only)  exposiu-e  to  bifenthrin  will  occupy 
60%  of  the  aPAD  for  the  U.S. 
population,  40%  of  the  aPAD  for 
females  13  years  and  older,  75%  of  the 
aPAD  for  infants  (<1  year  old)  and 
99.7%  of  the  aPAD  for  children  (1  to  6 
years  old).  In  addition,  there  is  potential 
for  acute  dietary  exposiu-e  to  bifenthrin 
in  drinking  water.  Despite  this  potential 
and  after  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  groimd  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD. 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Bifenthrin 


Population  Sutjgroup 

aPAD  (mg/ 

kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  Population 

0.01 

60 

0.10 

0.006 

140 

Females  13  years  and  older 

0.01 

40 

0.10 

0.006 

180 



children  (1  to  6  years  old) 

0.01 

99.7 

0.10 

0.006 

0.3 

2.  Chronic  risk.  Using  the  exposiu-e 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  bifenthrin  from  food 
will  utiUze  3.0%  of  the  cPAD  for  the 
U.S.  population,  and  8.2%  of  the  cPAD 
for  children  (1  to  6  years  old),  the 


subpopulation  at  greatest  risk. 
Bifenthrin  is  also  registered  for 
residential  use  on  outdoor  lawrn/ 
gardens,  inside  households,  pets  and  as 
a  tenniticide.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  the  bifenthrin  is  not  expected.  In 


addition,  there  is  potential  for  chronic 
dietary  exposiu-e  to  bifenthrin  in 
drinking  water.  After  calculating  the 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD. 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Bifenthrin 


Population  Subgroup 


U.S.  Population 


cPAD  mg/ 
kg/day 


0.015 


%  cPAD 
(Food) 


3.0 


Surface 

Water  EEC 

(ppb) 


0.032 


Ground 

Water  EEC 

(ppb) 


0.032 


Chronic 

DWLOC 

(ppb) 


530 
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Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Bifenthrin— Continued 

Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

■ 
Chronic 
DWLOC 
(ppb) 

Females  (13  yrs.  and  above) 

0.015 

3.0 

0.032 

0.032 

450 

children  (1  to  6  years  old) 

0.015 

3.0 

0  032                0  O.-^? 

140 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Bifenthrin  is  currently  registered  for  use 
that  could  result  in  short-  and 
intermediate-term  residential  exposure. 
Registered  termiticide  use  of  bifenthrin 
constitutes  a  chronic  exposure  scenario; 
however,  the  exposure  is  considered 
negligible.  The  Agency  has  determined 
that  it  is  appropriate  to  aggregate 


chronic  food  and  water  and  short-  and 
intermediate-term  non-dietary 
exposures  for  bifenthrin. 

Using  the  exposure  assumptions 
described  in  this  uinit  for  short-term 
exposures,  EPA  has  concluded  that  food 
(water  not  included)  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  940  for  adults,  350  for  children 
ages  1  to  6  years  old,  and  470  for  infants 
less  than  1  year  old  based  on  chronic 
food  and  residential  use,  e.g.,  turf 
representing  the  worst  case  residential 


exposure  scenario.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  bifenthrin  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern. 


TABLE  5.— Aggregate  Risk  Assessk/ient  for  Short-Term  Exposure  to  Bifenthrin 


Population  Subgroup 

Aggregate 
MOE  (Food 
+  Residen- 
tial) 

Aggregate 

Level  of 

Concem 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Short-Term 

DWLOC 

(ppb) 

U.S.  Population  

940 

100 

0.032 

0.006 

320 

Children  1  to  6  yrs.  old  

350 

100 

0.032 

0.006 

71 

Applying  the  same  exposure 
assumptions  as  above  for  short-term 
exposure,  and  after  calculating  DWLOCs 


and  comparing  them  to  the  EECs  for 
surface  and  ground  water,  EPA  does  not 
expect  intermediate-term  aggregate 


exposure  to  exceed  the  Agency's  level  of 
concern. 


Table  6.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Bifenthrin 


Population  Sut>group 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


Aggregate 

Level  of 

Concem 

(LOC) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Inter- 
mediate- 
Term 
DWLOC 
(ppb) 


U.S.  Population 


940 


100 


0.032 


0.006 


480 


Children  1  to  6  yrs.  old 


350 


100 


0.032 


0.006 


107 


4.  Aggregate  cancer  risk  for  U.S. 
population.  A  quantitative  (Qi*)  dietary 
cancer  risk  assessment  was  not 
performed.  Dietary  risk  concerns  due  to 
long-term  consumption  of  bifenthrin  are 
adequately  addressed  by  the  DEEM* 
chronic  exposure  analysis  using  the 
chronic  RfD.  For  the  U.S.  population, 
only  3.0%  of  the  cPAD  (cRfD)  is 
occupied  by  chronic  food  exposure. 
Based  on  a  comparison  of  the  calculated 
DWLOCs  and  the  estimated  exposure  to 
bifenthrin  in  drinking  water  (0.032  ng/ 
L),  the  Agency  does  not  expect  the 
chronic  aggregate  exposure  to  exceed 
100%  of  the  cPAD  (cRfD)  for  adults. 
Thus,  EPA  concludes  with  reasonable 


certainty  that  the  carcinogenic  risk  is 
within  acceptable  limits. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  bifenthrin 
residues. 

rV.  Other  LonMileratiuiis. 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  the 
regulated  bifenthrin  residue  in  plants. 
The  data  gathering  method  for  pepper, 
lettuce,  grapes,  and  caneberry  is  FMC 


method  P-2132M,  with  a  limit  of 
quantitation  of  0.05  ppm  (given  as  0.055 
in  some  cases).  This  method  is  a 
variation  of  two  other  methods  which 
have  been  submitted  for  inclusion  in 
PAM  II  (FMC's  Methods  P-1031  and 
RAN-0140.  This  method  has  been 
adequately  validated  and  is  adequate  for 
data  collection.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 
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B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  levels  (MRL)  have 
been  established  for  residues  of 
bifenthrin  in/on  bell  or  non-bell 
peppers,  head  lettuce,  grape,  or 
caneberries.  International 
harmonization  is  therefore  not  an  issue 
for  these  tolerances. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  bifenthrin,  (2- 
raethyl  (l.l'-biphenyl]-3-yl)  methyl-3-(2- 
chloro-3,3,3-trifluoro-l-propenyl)-2.2- 
dimethylcyclopropane  carboxylate,  in  or 
on  caneberry  crop  subgroup  13A  at  1.0 
ppm,  grape  at  0.2  ppm,  head  lettuce  at 
3.0  ppm  and  peppers  at  0.5  ppm. 

VT.  Objections  and  Hearing  Requests 

Under  section  408(gJ  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identifv  docket  control 
number  OPP-301018  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  11,  2000. 

1.  Filing  the  request.  Your  objection 
must  specif\'  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 


CFR  178.27).  Information  subnutted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environraental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu'  request  to  the  PLRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301018,  to:  Public 


Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  he  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  PR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
use.  3501  ef  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultatjon  and  Coordination  with 
Indian  Tribal  Cjovemments  (63  FR 
27655.  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  m 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
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1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAAi.  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U  S.C.  601  et 
seq.)  do  not  apply  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensm-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  t.ongressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatorv"  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  ma\  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  pubUcation  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  29.  2000. 
lames  )ones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  Section  180.442  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows; 

§180.442     Bitenthnn   tolerances  for 
residues 

(a)  General.  *  *  * 

commodity  ^^ 


Caneberry  subgroup 
Grape 

•  -   • 

Lettuce,  head 

•  • 

Pepper,  bell  

Peppers,  non-bell  .... 


1.0 


0.2 


3.0 


0.5 
0.5 


[FR  Doc.  00-17618  Filed  7-11-00;  8:45  am) 

BILUNG  COD€  6660-50-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6732-8] 

Delaware:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  Delaware  has  applied  to  EPA 
for  Final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revisions  cover 
regulatory  changes  adopted  on  August 
23,  1999  to  the  State's  authorized 
hazardous  waste  program,  which 
include  various  amendments  to  Federal 
hazardous  waste  regulations  through 
January  21,  1999.  EPA  has  determined 
that  Delaware's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
Final  authorization,  and  is  authorizing 
the  state  program  revisions  through  this 
immediate  final  action.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  action  and  does 
not  anticipate  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  dociunent  that 
will  serve  as  a  proposal  to  authorize  the 
revisions  should  the  Agency  receive 
adverse  comment.  If  EPA  receives 
comments  that  oppose  this  action  or 
portion(s)  thereof,  we  will  publish  a 
document  in  the  Federal  Register 
withdrawing  this  rule  or  portion(s) 
thereof  before  it  takes  effect,  and  the 
separate  document  in  the  proposed 
rules  section  of  this  Federal  Register 
will  serve  as  a  proposal  to  authorize  the 
changes.  Unless  EPA  receives  adverse 
written  comments  during  the  review 
and  comment  period,  the  decision  to 
authorize  Delaware's  hazardous  waste 
program  revisions  will  take  effect. 
DATES:  This  Final  authorization  for 
Delaware  will  become  effective  without 
further  notice  on  September  11.  2000, 
unless  EPA  receives  adverse  comments 
by  August  11,  2000.  Once  again,  if  EPA 
should  receive  such  conmients  on  its 
decision,  the  Agency  will  publish  a 
timely  withdrawal  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Send  written  conunents  to 
LiUie  Ellerbe,  Mailcode  3WC21.  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street,  Philadelphia,  PA 
19103,  Phone  number:  (215)  814-5454. 
Copies  of  the  Delaware  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  at  the  following 
addresses:  Department  of  Natural 
Resources  &  Environmental  Control, 
Division  of  Air  &  Waste  Management,  89 
Kings  Highway,  Dover,  DE  19901,  Phone 
nimiber  302-739-3689  and  EPA  Region 
m.  Library,  2nd  Floor,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone  number: 
(215)  814-5254. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
m,  1650  Arch  Street,  Philadelphia,  PA 
19103,  Phone  number:  (215)  814-5454. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  .\re  Revisions  to  State 
Programs  Necessary? 

RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  provides  for  authorization  of 
State  hazardous  waste  programs  under 
Subtitle  C.  Under  RCRA  section  3006, 
EPA  may  authorize  a  State  to  administer 
and  enforce  the  RCRA  hazardous  waste 
program.  See  also  40  CFR  part  271.  In 
fact.  Congress  designed  RCRA  so  that 
the  entire  Subtitle  C  program  would 
eventually  be  administered  by  the  States 
in  lieu  of  the  Federal  program.  This  is 
because  the  States  are  closer  to,  and 
more  familiar  with,  the  regulated 
community  and  therefore  are  in  a  better 
position  to  administer  the  programs  and 
respond  to  local  needs  effectively. 

After  receiving  authorization,  the 
State  administers  the  program  in  lieu  of 
the  Federal  program,  although  EPA 
retains  enforcement  authority  under 
RCRA  sections  3008.  3013,  and  7003. 
Authorized  States  must  revise  their 
programs  when  EPA  promulgates  "new" 
Federal  Standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  Standards.  States  are 
not  required  to  modify  their  programs 
when  "new"  Federal  changes  are  less 
stringent  than  the  existing  Federal 
program  or  when  changes  reduce  the 
scope  of  the  existing  Federal  program. 
These  changes  are  optional  and  are 
noted  as  such  in  the  Federal  Register 
(FR)  notices  in  which  the  new  Federal 
Standards  are  promulgated. 

States  which  have  received  Final 
authorization  from  EPA  imder  section 
3006(b).  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  Title  40 
of  the  Code  of  Federal  Regulations  (CFR) 
parts  124,  260  through  266.  268,  270, 
273  and  279. 


B.  What  Decisions  Have  We  Made  in 
Thhs  Rule? 

EPA  concludes  that  Delaware's 
application  for  authorization  of  its 
program  revisions  meets  all  applicable 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  EPA 
grants  Delaware  Final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Delaware  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  HSWA.  Delaware  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Delaware  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  analogous  federal  requirements  in 
order  to  comply  with  RCRA.  Delaware 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  includes,  in  part,  authority  to: 

•  Perform  inspections,  and  require 
monitoring,  tests,  analyses  and  reports; 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits; 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Delaware  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  is  authorizing  the  State's  changes 
through  this  immediate  final  action  and 
is  publishing  this  rule  without  a  prior 
proposal  to  authorize  the  changes 
because  EPA  believes  it  is  not 
controversial  and  expects  no  comments 
that  oppose  this  action.  EPA  is 
providing  an  opportunity  for  public 
comment  now.  In  the  proposed  rules 
section  of  today's  Federal  Register  EPA 
is  pubhshing  a  separate  document  that 
proposes  to  authorize  the  State  changes. 
If  EPA  receives  comments  which  oppose 
this  authorization  or  portion(s)  thereof. 


that  document  will  serve  as  a  proposal 

to  authorize  such  changes 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization  decision  or  portion{s) 
thereof,  we  will  withdraw  this 
authorization  decision,  or  those 
portion{s)  for  which  EPA  received 
comments  opposing  its  decision,  by 
publishing  a  document  in  the  Federal 
Register  We  will  address  all  public 
comments  m  a  subsequent  final  action 
based  on  the  proposed  rule. 

If  EPA  receives  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  we  may  withdraw  only  that 
part  of  today's  authorization  rule  The 
authorization  of  the  program  changes 
that  are  not  opposed  by  any  comments 
may  become  effective  on  September  11, 
2000.  The  Federal  Register  withdrawal 
document  will  specifv  which  part  of  the 
authorization  will  become  effective,  and 
which  part  is  being  withdrawn 

You  should  send  written  comments  to 
Lillie  Ellerbe,  Mailcode  3WC21,  RCR.'\ 
State  Programs  Branch.  US  EP.^  Region 
m,  1650  Arch  Street.  Philadelphia.  PA 
19103,  Phone  number:  (215)  814-5454. 
We  must  receive  your  comments  by 
August  11,  2000.  You  may  not  have  an 
opportunity  to  comment  again.  If  you 
want  to  comment  on  this  action  you 
must  do  so  at  this  time. 

F.  What  Has  Delaware  Previously  Been 
Authorized  for? 

Delaware  received  final  authorization 
effective  June  22,  1984  (53  FR  23837, 
Jime  8,  1984)  to  implement  its 
hazardous  waste  management  program 
in  lieu  of  the  Federal  program.  On 
January  31.  1986  (51  FR  3954),  the 
authorized  Delaware  program  was 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  (CFR).  On  April 
9.  1996,  Delaware  submitted  a  program 
revision  application  for  additional 
approval  in  accordance  with  the 
requirements  of  40  CFR  271.21(b){3} 
(Procedures  for  Revisions  of  State 
Programs).  Delaware  received  final 
authorization  for  this  program  revision 
application  effective  October  7,  1996  (as 
published  in  61  FR  41345.  August  8, 
1996).  On  lune  15,  1998.  Delaware 
submitted  a  second  program  revision 
application  for  additional  approval  in 
accordance  with  the  requirements  of  40 
CFR  271.21(b)(3)  (Procedures  for 
Revisions  of  State  Programs)  Delaware 
received  final  authorization  for  this 
program  revision  application  effective 
October  19,  1998  (as  published  in  61  FR 
44152,  August  18,  1998).  On  February  7, 
2000.  Delaware  submitted  a  third 


program  rev 
additional  a 
the  requirer 
(Procedures 
Programs). 

EPA  revie 
and  now  m£ 
decision,  su 
written  com 
hazardous  v 
satisfies  all 
necessary  tc 
authorizatio 
intends  to  g 
authorizatic 
modificatioi 
revision  apf 

G.  What  Re 
With  Today 


Surface  Impoi 
Double  Liners 
Corrective  Ac 


Permit  Modifi( 
44D— with  I 

Permit  as  a  S 
Checklist  'U 

Permit  CondM 
FR  45788- 

Post-Closure 
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program  revision  application  for 
additional  approval  in  accordance  with 
the  requirements  of  40  CFR  271.21(b)(3) 
(Procedures  for  Revisions  of  State 
Programs). 

EPA  reviewred  Delaware's  application, 
and  now  meikes  an  inunediate  final 
decision,  subject  to  receipt  of  adverse 
written  comments,  that  Delaware's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  Consequently,  EPA 
intends  to  grant  Delaware  Final 
authorization  for  the  program 
modifications  contained  in  the  program 
revision  application. 

G.  What  Revisions  Are  We  Authorizing 
With  Today's  .\ction? 

Delaware's  program  revision 
application  includes  State  regulatory 
changes  that  are  analogous  to  various 


amendments  to  40  CFR  parts  124,  260 
through  266,  and  270,  that  were 
published  in  the  Federal  Register 
through  January  21,  1999. 

Delaware  is  today  seeking  authority  to 
administer  the  Federal  requirements 
that  are  listed  in  the  chart  below.  This 
chart  also  lists  the  State  analogs  that  are 
being  recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 
Unless  otherwise  indicated,  the  listed 
Delaware  regulatory  references  are  to 
the  Delaware  Regulations  Governing 
Hazardous  Waste  (DRGHW),  as 
amended  and  effective  January  1,  1999. 
The  statutory  references  are  to  7 
Delaware  Code  Annotated  (1991).  In 
DRGHW  262,  Delaware  has  adopted 
analogues  to  amendments  to  40  CFR 
part  262,  subparts  E  and  H,  but  is  not 
being  authorized  for  these  provisions  in 
today's  action  because  they  are  not 


subject  to  authorization.  Delaware  has 
adopted  revisions  analogous  to  Federal 
revisions  to  40  CFR  268.44(a),  but  is  not 
being  authorized  for  these  provisions  in 
today's  action  because  they  are  not 
subject  to  authorization.  In  addition, 
Delaware  adopted  revisions  analogous 
to  Federal  revisions  to  40  CFR 
268.44(h)-(m),  but  is  not  seeking 
authorization  for  these  provisions  and 
continues  to  leave  this  authority  with 
EPA  for  granting  variances  from  a 
treatment  standard. 

Delaware  is  seeking  authority  for  the 
Federal  Corrective  Action  Program 
under  HSWA  as  addressed  in  Revision 
Checklists  17L,  44A,  B,  and  C  and  121; 
additional  Land  Disposal  Restrictions 
(LDR)  revisions  through  September  1998 
and  the  post  closiue  permit  requirement 
and  closiu"e  process  regulations 
(alternative  to  post-closure  rule). 


Federal  requirement 


Analogous  Delaware  auttiority 


HSWA  Cluster  I 


jSurface  Impoundments;  Non-Checklist  SR1  

Double  Liners,  50  Ffl  28702,  07/15/85;  Revision  Checklist  17H  .... 
Con-ective  Action,  50  Fff  28702,  07/15/85;  Revision  Checklist  17L 


Delaware  Code  (7  Del.  Code)  Chapter  63,  §§6304,  6305  and  6307; 
Delaware  Regulations  Goveming  Hazardous  Waste  (DRGHW) 
264.2210)  and  265.221  (i).  * 

Del.  Code,  §§6304,  6305,  and  6307;  DRGHW  264.221(a), 
264.221  (c)-(e),  264.301(a),  264.301  (c)-(e),  265.221  (a)-(e),  266.254, 
265.301  (a)-(e). 

Del.  Code,  §§6304,  6305  and  6307;  DRGHW  264.90(a),  264.101  (a>- 
(b),  122.60(c)(3)(vii). 


HSWA  Cluster  II 


Exception   Reporting  for  Small   Quantity   Generators   of   Hazardous 

Waste,  52  FR  35894-35899,  09/23/87;  Revision  Checklist  42. 
Permit  Application  Requirements  Regarding  Corrective  Action,  52  FR 

45788-45799,  12/01/87;  Revision  Checklist  44A 
Corrective  Action  Beyond  the  Facility  Boundary,  52  FR  45788-45799, 

12/01/87;  Revision  Checklist  44B. 
Corrective  Action  For  Injection  Wells,  52  FR  45788-45799,  12/01/87; 

Revision  Checklist  44C 

Permit  Modification,  52  FR  45788-45799,  12/01/87;  Revision  Checklist 
44D — With  revisions  as  noted  in  Checklist  54. 

Permit  as  a  Shield  Provision,  52  Ffl  45788-45799,  12/01/87;  Revision 
Checklist  44E— with  revisions  as  noted  in  Checklist  100. 

Permit  Conditions  to  Protect  Human  Health  and  the  Environment,  52 
FR  45788-45:^99   12/01/87:  Revision  Checklist  44F 

Post-Closure  Permits  52  ff?  45^88-45799,  12/01/87;  Revision  Check- 
list 44G — with  revisions  as  noted  m  Checklist  174. 

HSWA  Codifitation  Rule,  Double  Liners,  Correction,  55  FR  19262- 
19264  05  09  90  Revision  Checklist  77 — with  revisions  as  noted  in 
ChecMiSt    jC 


7  Del  Code,  §§  6305(a)  and  6306(c);  DRGHW  262.42(a)(2),  262  42(b) 

more  stringent,  262.44. 
7  Del.  Code,  § 6305(a);  DRGHW  122.14(cH22.14(d)(3). 

7  Del.  Code,  §6305(a);  DRGHW  264.100(e)-(e)(2).  264.101(c). 

[No  regulatory  analogue  because  Delaware  Regulations  Goveming  Un- 
derground Injection  Control  (DRGUIC)  122.23(b)-(c)  prohibit  the  un- 
derground injection  of  hazardous  waste.] 

7  Del.  Code,  §6304  and  6305;  DRGHW  122.41(a)(3)  [Revised  as 
noted  in  Checklist  54]. 

7  Del.  Code,  §6304;  DRGHW  122.4(a)  [Revised  as  noted  in  Checklist 
100]. 

7  Del.  Code,  §6304;  DRGHW  122.10(k). 

7  Del.  Code,  §6304;  DRGHW  122.1(c)  [Revised  as  noted  in  Checklist 

174],  122.1(c)(5)-122.1(c)(6)(iii). 
7   Del.   Code,   §§6304.   6305   and   6307;    DRGHW   264.221(c)   and 

264.301(c)  [Revised  as  noted  in  Checklist  100]. 


RCRA  Cluster  II 


Liners  and  Leak  Detection  Systems  for  Hazardous  Waste  Land  Dis- 
posal Units,  57  FR  3462-3497,  09/29/92;  Revision  Checklist  100. 


Del.  Code,  §§6304,  6305  and  6307;  DRGHW  260.10,  264.15(b)(4). 
264.19,  264.73(b)(6),  264.221  (c)-264.221  (d)(2),  264.221  (f)-{i). 
264.222,  264.223,  264.226(d)(1)-(3),  264.228(b)(2>-(4).  264.251(c)- 
(k),  264.252.  264.253,  264.254(c),  264.301  (c)-264.301  (d)(2), 
264.301  (f)-(l),  264.302,  264.303(c)(1)-(c)(3),  264.304,  264.304(d) 
264.31 0(b)(3)-(6),  265.15(b)(4),  265.19,  265.73(b)(6),  265.221(a), 
265  221(c),  265.221  (f)-(g),  265.222,  265.223,  265.226(b), 
265.228(b)(2)-{4),  265.254,  265.255,  265.259,  265.260,  265.301(a), 
265.301(C),  265.301  (f)-(i),  265.302,  265.303.  265.304c, 
265.31 0(b)(2)-(5).  122.4(a),  122.17(b),  122.1 7(b)(2)-(7),  122.18(c)- 
(d),  122.21(b),  122.21(d),  122.42/Appendix  1. 
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Federal  requirement 


Analogous  Delaware  auttrarity 


RCRA  Cluster  III 


Corrective  Action  Management  Units  and  Temporary  Units,  58  FR 
8658-8685,  02/16/93,  Revision  Checklist  121. 


7  Del.  Code,  §§6305(a),  6307  and  6310;  DRGHW  260.10,  264.3, 
264.101(b),  264.552,  264.553,  265.1(b),  268.2(c),  122.2,  122.42  Ap- 
pendix I. 


RCRA  Clustar  IV 


Testing  and  Monitoring  Activities,  58  FR  46040-46051,  06/31/93;  Revi- 
sion Checklist  126— with  reviskjns  as  noted  in  Checklists  137  and 
141. 


Boilers  and  Industrial  Furnaces;  Administrative  Stay  and  Interim  Stand- 
ards for  Bevill  Residues,  58  FR  59598-59603.  11/09/93,  Revision 
Checklist  127. 

vVastes  From  the  Use  of  Chkjrophenolk:  Fonnulatk>ns  in  Wood  Surface 
Protection,  59  FR  458^169,  01/04/94;  Reviskxi  Checklist  12&— with 
revisions  as  noted  in  Checklist  141. 

Recordkeeping  Instmctrans;  Techncal  Amendment,  59  FR  13891- 
13893,  03/24/94;  Revision  Checklist  131. 

Wood  Surface  Protection;  Con-ection,  59  FR  28484,  06/02/94;  Revision 
Checklist  132— with  revisions  as  noted  in  Checklist  141. 

Letter  of  Credit  Revision,  59  FR  29958-29960,  06/10/94;  Reviswn 
Checklist  133. 

Correction  of  Beryllium  Powder  (P015)  Usting,  59  FR  31551-31552, 
06/20/94;  Reviskxi  Checklist  134 — with  reviswns  as  noted  in  Check- 
list 137. 


7  Del.  Code,  §§6304,  6305,  6305  and  6307;  DRGHW  260.11(a)  [Re- 
vised as  noted  in  Checklist  141],  260.22(d)(1)(i),  261.22(a)(1H2), 
261.24(a),  Part  261,  Appendk»s  II.  Ill  and  X,  264  190(a),  264  314(c). 
265.190(a),  265.314(d),  268.7(a)  [Revised  as  noted  in  Checklist 
137],  268.40(a)  [Revised  as  noted  in  Checklist  137]  268  41(a)  (Re- 
vised as  noted  in  Checklist  137],  Part  268.  Appendices  I  and  IX 
122.6(a),  122.19(c)(1)(iiiHiv),  122.62(b)(2)(i)(CHD).  122.66(c)(2)(i>- 
(ii). 

7  Del.  Code,  §§6304,  6305,  6306  and  6307,  DRGHW  266.1 12(b)(2)(i), 
Part  266,  /Appendix  Vll,  notes. 

7  Del.   Code,  §  6305(a);   DRGHW  260.11(a)   [Revised  as  noted  in 
Checklist  141],  Part  261,  Appendix  VIII. 

7  Del.  Code,  §§6305  and  6307;  DRGHW.  Part  264,  Appendix  I/Tables 

1  and  2,  Part  265,  Appendix  I/Tables  1  and  2 
7   Del.   Code,   §6305(a);    DRGHW  260.11(a)   [Revised  as   noted   in 

Checklist  141]. 
7    Del.    Code,    §§6305,    6306    and    6307;     DRGHW    264.151(d), 

264.1 51  (k). 
7  Del.  Code.  §6305(a)(1);  DRGHW  261.33(e),  Part  261,  Appendix  VIII. 

268.42(a)/  Table  2  [Revised  as  noted  in  Checklist  137]. 


RCRA  Cluster  V 


Recovered  CHI  Exclusion,  59  FR  38536-38545,   07/28/94;   Reviskxi 

Checklist  135. 
Removal  of  the  Conditional  Exemptkjn  for  Certain  Slag  Resklues,  59 

FR  43496-43500  as  Amended  08/24/948;  Reviskxi  Checklist  136— 

with  revisions  as  noted  in  Checklist  137. 
Testing  and  Monitoring  Activities  Amendment  1,  60  Ffl  3089-3095,  01/ 

13/95;  Revision  Checklist  139— with  revisions  as  noted  in  Checklist 

141. 
Carbamate  Production  Identifkatkxi  and  Usting  of  Hazardous  Waste, 

60  FR  7824-7859.  02/09/95  as  Amended  at  60  FR  19165,  04/17/95 

and  at  60  Fff  25619,  05/12/95;  Revision  Checklist  140. 
Testing  and  Monitoring  Activities  /Vmendment  II,  60  FR  17001-17004, 

04/04/95;  RevisKxi  Checklist  141. 
Universal  Waste:  General  Provisions,  60  FR  25492-25551,  05/11/95; 

Reviskxi  Checklist  142A. 


Universal  Waste  Rule:  Specifk:  Provisions  for  Batteries,  60  FR  25492- 
25551,  05/11/95;  Reviskxi  Checklist  142  B. 


Universal   Waste   Rule:    Specifk;   Proviskxis  for   Pestrckles,   60   FR 
25492-25551,  05/11/95;  Revision  Checklist  142  C. 


Universal  Waste  Rule:  Specifk:  Provisrans  for  Thennostats,  60  FR 

25492-25551,  05/11/95;  Revision  Checklist  142  D. 


Universal  Waste  Rule:  Petition  Provisions  to  Add  A  new  Universal 
Waste,  60  Ffl  25492-25551,  05/11/95;  Revision  Checklist  142  E. 

Removal  of  Legally  Obsolete  Rules,  60  FR  33912-33915,  06/29/95; 
Revision  Checklist  144. 


7  Del.  Code,  §6305(a)(1);  DRGHW  261.3(c)(2)(ii)(B),  261.4(a)(12), 
261 .6(a)(3)(iv)-(vi),  266.100(b)(3) 

7  Del.  Code,  §6307;  DRGHW  266.20(c),  268.41(a)/  Table  CCWE  [Re- 
vised as  noted  in  Checklist  137]. 

7  Del.  Code,  §6305(a);  DRGHW  260.11(a)  [Revised  as  noted  in 
Checklist  141]. 

7  Del.  Code,  §6305&(a)(1);  DRGHW  261 .3(a)(2)(iv)(E)-(G), 
261.3(c)(2)(ii)(D),  261.32,  261 .33(e>-(f),  Part  261,  Appendk:es  VII- 
VIII. 

7  Del.  Code,  §6305(a);  DRGHW  260.11(a). 

7  Del.  Code,  §§6304,  6305,  6306,  6307,  and  6312;  DRGHW  260.10 
Intro,  260.10,  261.5(c),  261  5(f)(3>-261 .5(g)(3),  261.9  intro, 
262.10(b)-(g),  262.11(d),  264 1(g)(11)intro,  265.1(c)(14)  intro, 
268.1(0  intro,  122.1(c)(2)(viii)  intro,  273.1,  273.5,  273.6,  273.10, 
273.11,  273.12,  273.14  intro,  273.15,  273.16,  273.17,  273.18, 
273.19,  273.20,  273.30,  273.31,  273.32(a)(1)-(2),  272.32(b),  273.34 
intro,  273.35,  273.36,  273.37,  273.38,  273.39,  273.40,  273.50, 
273.51.  273.52,  273.53,  273.54,  273.55,  273.56,  273.60,  273.61, 
273.62.  273.70  intro-273  70(c) 

7  Del.  Code,  §§6304,  6305.  6306,  and  6307;  DRGHW  260.10, 
261.6(a)(3)(iiHvi),  261.9(a),  264.1(g)(11)(l),  265.1(c)(14)(l), 
266.80(a)-(b)  intro,  268.1(f)(1),  122.1(a)(2)(viii)(A).  273  1(a)(1), 
273.2,  273.6,  273.13,  273.14(a),  273  33<a),  273  34(a) 

7  Del.  Code,  §§6304,  6305,  6306  and  6307  DRGHW  260.10, 
261.9(b),  264.1(g)(11)(ii),  265  l(c)(14)(ii),  268  1(f)(2), 

122.1(c)(2)(viii)(B),  273.1(a)(2),  273  3.  273.6,  273  13(b),  273.14(b)- 
(c)(2).  273.32(a)(1).  273.32(a)(3),  273  33(b),  273  34(bHc)(2). 

7  Del.  Code,  §§6304,  6305,  6306  and  6307  DRGHW  260.10, 
2619(c).  264.1(g)(11)(iii),  265  1(c)(14)(iii)  268.1(f)(3), 

122.1(c)(2)(viii)(C),  273.1(a)(3),  273.4.  273  6,  273.13(c),  273.14(d), 
273.33(c).  273.34(d). 

7  Del.  Code  §§6304  6305,  6306  and  6307;  DRGHW  260  20(a) 
260.23,  273.80,  273.81. 

7  Del.  Code.  §§6304,  6305,  6306,  and  6307;  DRGHW  261.31(a), 
266.103(c)(5),  266.104(f>-(h),  1222.  122.10(e)(4),  122.10(f)(2), 
122.10(g)(1),  122.10(g)(1)(i)  more  stnngent,  122.10(g)(1)(ii)-(iii). 
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Federal  requirement 


Analogous  Delaware  authority 


RCRA  Cluster  VI 


Liquids  in  Landfills  III.  60  FR  35703-35706,  07/11/95;  Revision  Check- 
list 145. 

RCRA  Expanded  Public  Participation,  60  FR  63417-63434.  12/11/95; 
Revision  Checklist  148. 


Amendments  to  the  Definition  of  Solid  Waste;  Amendment  II,  61  FR 
13103-13106,  03/26/96:  Revision  Checklist  150. 

Land  Disposal  Restrictions  Phase  III — Decharacterized  Wastewaters, 
Carbamate  Wastes,  and  Spent  Potliners,  61  FR  15566-15660,  04/ 
08/96,  Revision  Checklist  151  as  amended  04/08/96  at  61  FR 
15660-15668,  04/30/96,  61  FR  19117,  06/28/96,  61  FR  33680- 
33690,  07/10/96,  61  FR  36419-36421,  08/26/96,  61  FR  43924- 
43931,  02/19/97,  62  FR  7502-7600— with  revisions  as  noted  in 
Checklists  157,  159,  162,  167A,  167B,  171,  and  173. 


Imports  and  Exports  of  Hazardous  Waste.  Implementation  of  OECD 
Council  Division,  61  FR  16290-16316,  04/12/96;  Revision  Checklist 
152. 


7  Del  Code,  6305,  DRGHW  264.31 4(e)(2)(iiH'»).  265.31 4(f)(2)(iiHiii) 

7  Del.  Code,  §§6304,  6305,  and  6307;  DRGHW  124.31,  124.32, 
124.33,  122.2,  "Facility  mailing  list,  122 14(b){22),  122.30(m), 
122.61(b)(5),  122.62(b)(6H7),  122.62(bK8)-(11),  122.62(d). 
122.66(d)(3)-(6),  122.66(g). 

7  Del.  Code.  §6305;  DRGHW  261.4(aM12). 

7  Del.  Code,  §§6304  and  6305;  DRGHW  268.1(c)(3)-(4),  268.1(e)(3)- 
(4)  (Revised  as  noted  in  Checklist  157],  268.1(e)(5),  268.2(0;  268.2(i) 
[Revised  as  noted  in  Checklist  167A];  268.2(j);  268. 2(k)  Revised  as 
noted  in  Checklist  167B];  268.3(a)-(c)(6),  268.7(a)  (Revised  as  noted 
in  Checklist  157];  268.7(a)(1)(ii)  (Removed  as  noted  in  Checklist 
157],  268.7(a)(1)(iv)-<vi)  (Removed  as  noted  in  Checklist  157], 
268  7(a)(2)(i)(B)  (Revised  as  noted  in  Checklist  157],  268.7(a)(3)(ii) 
(Revised  as  noted  in  Checklist  1678],  268.7(b)(4)(ii),  268.7(b)(5)(iv)- 
(v),  268.8  (Reserve).  268.9(a)  [Revised  as  noted  in  Checklist  157). 
268.9(d),  268.9(d)(1)(i)-(ii)  (Revised  as  noted  in  Checklist  157], 
268.39(a)  (Revised  as  noted  in  Checklist  159].  268.39(b),  268  39(c) 
[Revised  as  noted  in  Checklist  173],  268  39(d)  [Revised  as  noted  in 
Checklist  159].  268.39(e)-(g),  268.40(e)  [Revised  as  noted  in  Check- 
list 167],  268.40(g)  [Revised  as  noted  in  Checklist  171],  268  40/Tab)e 
(Revised  as  noted  in  Checklist  173],  268.42  Table  1,  268.44(a)  (Re- 
vised as  noted  in  Checklist  162],  268  48(a)/Table  UTS  [Revised  as 
noted  in  Checklist  171],  Part  268,  Appendix  XI. 

7  Del.  Code.  §§6305  and  6306;  DRGHW  261.6(a)(5).  262  10(d)-(h), 
262.53(b),  262.56(b).  262.58.  262.80.  262.81,  262  82,  262.83, 
262.84.  262.85.  262.86.  262.87.  262.88  (Reserved),  262.89, 
263.10(d),  263.20(a),  264.12(a)(1)-(2).  264.71(d).  265.12(a)(1)-(2), 
265.71(d),  266.70(b)(2)-<3),  273.20,  273.40,  273.56.  273.70  intro, 
273.70(d). 


RCRA  Cluster  VII 


Consolidated  Organic  Air  Emission  Standards  for  Tanks,  Surface  Im- 
poundments, and  Containers.  59  FR  62896-62953,  12/06/94  as 
amended  by  60  FR  26828-26829,  05/19/95,  60  FR  50426-50430, 
09/29/95,  60  FR  56952-56954,  11/13/95,  61  FR  490S-4916,  02/09/ 
96,  61  FR  28508-28510,  06/05/96,  61  FR  59932-59997.  11/25/96; 
Revision  Checklist  154 — with  revisions  as  noted  in  Checklists  163 
and  177 

Land  Disposal  Restrictions  Phase  III — Emergency  Extension  of  the 
K088  Capacity  Variance.  62  FR  1992-1997,  01/14/97;  Revision 
Cfwcklist  155 — with  revisions  as  noted  in  Checklist  160. 

Military  Munitions  Rule:  Hazardous  Waste  Identifrcation  and  Manage- 
ment: Explosives  Emergencies;  Manifest  Exemption  for  Transport  of 
Hazardous  Waste  on  Right-of-Ways  on  Contiguous  Properties,  62 
FR  6622-6657.  02/12/97;  Revision  Checklist  156. 


I 


Land  Disposal  Restnctions  Phase  IV — Treatment  Standards  for  Wood 
Preserving  Wastes,  Papenwori<  Reduction  and  Streamlining,  Exemp- 
tions from  RCRA  for  Certain  Processed  Materials;  and  Miscellaneous 
Hazardous  Waste  Provisions.  62  FR  25998-26040,  05/12/97;  Revi- 
sion Cfiecklist  157 — with  revisions  as  noted  in  Checklists  1678  and 
167C. 


7  Del.  Code,  §6305;  DRGHW  260,  261,  262.  264.  265.  122  revisions 
were  adopted  to  substantively  and  numerically  coincide  identtcalty 
with  the  Federal  revisions  descrilied  in  Revision  Checklist  154  [Re- 
vised as  noted  in  Checklists  163  and  177]. 


7  Del.  Code,  §§6304,  6305,  and  6307;  DRGHW  268.39(c)  (Revised  as 
noted  in  Checklist  160]. 

7  Del.  Code,  §§6304,  6305.  6305(a).  6306.  6306(c)  6307,  and  6310; 
DRGHW  260.10,  261.2(a)(2)(iii)-<iv),  262.10(i),  262.20(f)  more  strin- 
gent, 263.10(e)-(f),  264.1(g)(8)(i)(D),  264,1(g)(8)(iv),  264. 1(i).  264,70. 
264.1200.  264.1201.  264.1202.  265.1(c)(11)(i)(D).  265.1(c)(11)(iv), 
265.1(f).  265.70.  265  1200.  265.1201,  265.1202,  266.200.  266.201. 
266.202.  266.203(a)-(a)1)(iii).  266.203(a)(2)-(c).  266.204.  266.205. 
266.206,  122.1(c)(3)(i)(D),  122.1(c)(3)  (iii).  122.42(h>-{i). 

7  Del.  Code.  §6304.  6305.  and  6307;  DRGHW  261.1(c)(9)-(12). 
261.2(c)  table  1.  261.4(a)(13)-(14).  261.6(a)(3)(ii).  268.1(e)  intro- 
(e)(4).  268.4(a)(2)(iv).  268.4(a)(4),  268:7(a)  intro;  268.7(a)(1)  (Re- 
vised as  noted  in  Checklist  1678],  268.7(a)(2)  [Revised  as  noted  in 
Checklist  1678],  268.7(a)(3)  [Revised  as  noted  in  Checklist  1678]. 
268.7(a)(3)(i),  268.7(a)(3)(ii)  [Revised  as  noted  in  Checklist  1678] 
268.7(a)(4)  [Revised  as  noted  in  Checklist  1678].  268.7(a)(4)/table 
(Revised  as  noted  in  Checklist  167B).  268.7(a)(5)  (Revised  as  noted 
in  Checklist  1678].  268.7(a)(5)(i)-<iii).  268.7(a)(6)  [Revised  as  noted 
in  Checklist  1678].  268.7(a)(7)  (Revised  as  noted  in  Checklist  167C]. 
268.7(a)(8)-(b).  268.7(b)(1)-(2)  (Revised  as  noted  in  Checklist 
1678],  268.7(b)(3)  intro,  268.7(b)(3)(i)-(ii),  268.7(b)(3)(ii)/table  (Re- 
vised as  noted  in  Checklist  167C],  268.7(b)(4)-<b)(4)(iii),  268.7(c)(1)- 
(2).  268.9(a).  268  9(d)(1)(ii).  268.30:  268  32-268.36  (Reserved). 
268.40/Table  of  Treatment  StandanJs  [Revised  as  noted  in  Checklist 
167C].  268.42/Table  1.  268.44(o),  268  44(o)/Tabl€  1,  268  Appen- 
dices I,  II,  III,  and  X  (Reserved),  268  Appendix  VI,  268  Appendices 
VII  and  VIII  [Revised  as  noted  in  Checklist  167C]. 
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Federal  requirement 


Testing  and  Monitoring  Activities  Amendment  III,  62  FR  32452—32463, 
06/13/97,  Revision  Checklist  158. 


Confonnance  With  the  Cartjamate  Vacatur,  62  FR  1992-1997,  05/29/ 

97;   Revision  Checklist  159— with  revisions  as  noted  in  Checklist 

167C. 
Land  Disposal  Restrictions  Phase  III— Emergency  Extension  ot  the 

K088   National   Capacity  Variance,   Amendment,   62   FR  37694 — 

37699.  07/14/97;  Revision  Checklist  160— with  reviswns  as  noted  in 

Checklist  173. 
Emergency  Revision  of  the  Carbamate  Land  Disposal  Restrictkwis,  62 

FR  45568,  08/28/97;  Revision  Checklist  161— with  revisions  as  noted 

in  Checklist  171. 
Clariffcatwn    of    Standards    for    Hazardous    Waste    LDR    Treatment 

Variances.  62  Ffl  64504— 64509,  12/05/97;  Revision  Checklist  162— 

with  revisions  as  noted  in  Checklist  167B. 
Organic  Air  Emission  Standards  for  Tanks,  Surface  Impoundments, 

and  Containers;   Clarifrcation   and  Technkal  Amendment,   62   FR 

64636-64671.   12/8/97;   Revision  Checklist   163— with  revisions  as 

noted  in  Checklist  177 
Recycled  Used  Oil  Management  Standards;  Technk:al  Con-ection  and 

Clarifrcation,  63  FR  24963-24969,  5/6/98,  as  amended  7/14/98,  at 

63  Fff  37780-37782;  Revision  Checklist  166. 
Land  Disposal  Restrictions  Phase  IV— Treatment  Standards  for  Metal 

Wastes  and  Mineral  Processing  Wastes,  63  FR  28556-28753,  5/26/ 

98.  Revision  Checklist  167A— with  revisions  as  noted  in  Checklist 

172. 

Land  Disposal  Restrictkjns  Phase  IV— Hazardous  Soils  Treatment 
Standards  and  Exclusions,  63  FR  28556-28753,  5/26/98;  Revision 
Checklist  167B 

Land  Disposal  Restrictions  Phase  IV— Connections  63  FR  28556- 
28753,  5/26/98,  as  amended  at  63  FR  31266,  6/8/98;  Revision 
Checklist  167C. 

Mineral  Processing  Secondary  Materials  Exclusion,  63  FR  28556- 

28753,  5/26/98;  Revision  Checklist  167D. 
Bevill  Exclusion  Revisions  and  Clarifications,  63  FR  28556-28753,  5/ 

26/98:  Revision  Checklist  167E. 
Excluskjn  of  Recycled  Wood  Preserving  Wastewaters,  63  FR  28556- 

28753.  5/26/98;  Revisk)n  Checklist  167F 
Hazardous  Waste  Combustors;   Revised  Standards,  63  FR  33782- 

33829,  06/19/98;  Revision.. 
Checklist  168  


Analogous  Delaware  authority 


7  Del.  Code,  §§6304.  6305.  6306,  6307,  and  6310;  DRGHW  260  11(a) 
intro-(a)(15),  264.1034(d)(1)(iii),  264.1034(f),  264.1063(d)(2),  264 
Appendix  IX.  footnote  5.  265.1034(d)(1)(iii),  265.1034(0, 
265.1063(d)(2),  266.104(e)(1),  266 106(g)(1)-<2),  266.107(f),  Part 
266  Appendix  IX.  Section  3.0,  Note 

7  Del.  Code.  §§6302,  6304  6305  and  6307  DRGHW  261.32/tatte, 
261.33.  261  Appendix  VII.  26i  Appendix  Vlll  268.39(a),  268.39(d), 
268.40  table,  [Revised  as  noted  m  Checklist  167C]. 

7  Del.  Code,  §§6304,  6305  and  6307.  DRGHW  268.39(c)  [Revised  as 
noted  in  Checklist  173] 


7  Del.  Code,  §§6304,  6305  and  6307:  DRGHW  268  40(g)  [Revised  as 
noted  in  Checklist  171],  268.48(a)/TaDie  [Revised  as  noted  in  Check- 
list 171]. 

7  Del.  Code,  §§6304  and  6305  DRGHW  268  44(a)  268  44(h)- 
(h)(2)(i),  268.44(h)(3)  [Revised  as  noted  in  Checi<list  167B], 
268  44(m) 

7  Del  Code.  §6305.  DRGHW  264  and  265  revisions  .vere  adopted  to 
substantively  and  numencally  coincide  identically  ^ith  the  Federal  re- 
visions described  in  Revision  Checklist  163  [revised  as  noted  in 
Checklist  177]. 

7  Del  Code,  §§6304-6307,  and  6310;  DRGHW  261 .5(j), 
261.6(a)(3)(iv)(A)-<C),  279  10(1),  279.22(d),  279.45(h),  279.54(g), 
279.64(g),  279.74(b). 

7  Del.  Code.  §§6304  and  6305  DRGHW  268  2(1),  268.3(d),  268.34(a), 
268.34(b)-<e)  [Revised  as  noted  m  Checklist  172],  268.40(e), 
268.40(h),  268.40/Table,  268  48(a)  Table  UTS. 

7  Del.  Code,  §§6304  and  6305;  DRGHW  268.2(k),  268.7(a)(1)-(a)(3) 
intro,  268.7(a)(3)(ii),  268.7(a)(4)-<6),  268.7(b)(1)-(4)  intro,  268.7(e), 
268.44(h)(3)  intro-(5),  268  49 

7  Del  Code,  §§6304  and  6305:  DRGHW  268.4(a)(2)(ii)-(iii), 
268.7(a)(7),  268.7(b)(3)(ii)/Table.  268  7(b)(4)(iv)-(b)(6),  268.40(e), 
268.40/Table,  268.42(a).  268  45(a)  intro.  268.45(d)(3)-(4),  268.48/ 
Table,  Appendix  VII,  Tables  1  and  2  Appendix  Vlll,  Part  268. 

7  Del.  Code,  §6305.  DRGHW  261.2(c)(3),  261.2(c)(4)/Table, 
261.2(e)(1)(iii),  261.4(a)(16)  intro-(vi). 

7  Del.  Code,  §6305;  DRGHW  261.3(a)(2)(i).  261 .3(a)(2)(iii), 
261.4(b)(7). 

7  Del.  Code,  §6305;  DRGHW  261 .4(a)(9)(iii). 


7  Del.  Code,  §6305;  DRGHW  261.4(a)(17), 
122.420).  122.42  Appendix  I,  122.72(b)(8). 


261.38,  122.420)  intro. 


RCRA  Cluster  IX 


Petroleum  Refining  Process  Wastes,  63  FR  42110-42189.  08/06/98; 
Revision  Checklist  169. 


Emergency  Revision  of  the  Land  Disposal  Restrictions  (LDR)  Treat- 
ment Standards  for  Listed 'Hazardous  Wastes  from  Cartjamate  Pro- 
duction, 63  FR  47410-47418,  09/04/98;  Reviswn  Checklist  171 .  | 

Land  Disposal  Restrictions  Phase  IV— Extensran  of  Compliance  Date 
for  Characteristic  Slags,  63  FR  48124-48127,  09/09/98;  Reviskxi 
Checklist  172 

Land  Disposal  Restrictions;  Treatment  Standards  for  Spent  Pottiners 
from  Pnmary  Aluminum  Reduction  (K088);  Final  Rule,  63  FR  51254- 
51267,  09/24/98;  Revision  Checklist  173. 

Post-Closure  Pemiit  Requirement  and  Closure  Process,  63  FR  56710- 
56735,  10/22/98,  Revision  Checklist  174. 


7  Del.  Code,  §§6304,  6305(a),  and  6305(a)(1);  DRGHW 
261.3(a)(2)(iv)(C),  261.3(c)(2)(ii)(B),  261.3(c)(2)(ii)(E). 

261.4(a)(12)(i)-(ii),  261  4(a)(18)-(19),  261  6(a)(3)(iv)(C),  261  31(a), 
261.32,  261  Appendix  VII   266  100(b)(3)   268  35   268  40/Table 

7  Del.  Code,  §§6304  and  6305  DRGHW  268  40(g),  268.40(i),  268.40/ 
Table,  268.48(a)/Table 

7  Del.  Code,  §§6304  and  6305;  DRGHW  268.34(b)-<f). 


7  Del.  Code.  §§6304  and  6305;  DRGHW  268.39(c),  268.40/Table. 


7  Del.  Code.  §§6304,  6305,  and  6307;  DRGHW  264.90(e)-(f), 
264.110(c),  264.1 10(c)(1)-(2),  264.112(b)(8).  264  112(c)(2)(iv), 
264.118(b)(4),  264.1 18(d)(2)(iv),  264.140(d),  265  90(f).  265.110(c)- 
(d),  265.112(b)(8),  265.1 12(c)(1)(iv),  265. 1 1 8(c)(4)-(5), 

265.1 18(d)(1)(iii).  265.121,   265.140(d),    122.1(c)  intro,    122.1(c)(7), 
122.14(a),  122.28. 
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Federal  requirement 


Analogous  Delaware  authority 


Organic  Air  Emission  Standards:  Clarification  and  Technical  Amend- 
ments, 64  FR  3382.  01/21/99;  Revision  Checklist  177. 


Del.     Code,     §6305;     DRGHW     262.34(a)(1)(iHii).     264,1031, 
264.1080(b)(5),  264.1083(a)(1)(i)-(ii),  264.1083(b)(1)(i)-(ii). 

264.1084ih)(3),  264.1086(e)(6),  265.1080(b)(5),  265.1084(a)(1)(i)- 
(II),  265.1084(a)(3)(il)(B),  265.1084(a)(3)(ii)(D),  265.1084(a)(3)(iii), 
265.1084(b)(1)(i)-(ii),  265.1084(b)(3)(ii)(B),  265 1084(b)(3)(ii)(D), 
265.1084(b)(3)(iii),  265  1085(h)(3),  265 1085(h)(3)(l)-(li), 

265.1087(e)(6). 


H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

The  Delaware  hazardous  waste 
program  contains  several  provisions 
which  are  more  stringent  than  is 
required  bv  the  RCRA  program.  The 
more  stringent  provisions  are  being 
recognized  as  a  part  of  the  Federally- 
authorized  program  and  include  the 
following: 

1.  .^t  DRGHW  262.42fb).  Delaware  is 
more  stringent  because  the  State 
requires  a  small  quantity  generator  to 
file  an  exception  report  when 
confirmation  of  the  hazardous  waste 
delivery  to  the  designated  facility  is  not 
made  within  45  days  instead  of  60  days 
of  the  date  the  waste  was  accepted  by 
the  initial  transporter.  The  generator 
must  also  notify  the  State  of  the 
designated  facility  and  the  State  to 
which  the  waste  may  have  been 
delivered.  (Checklist  42) 

2.  At  Delaware  Regulations  Cioveming 
Underground  Injection  Control 
(DRGUIC)  122.23(b)-(c),  Delaware  is 
more  stringent  in  that  the  State  prohibits 
the  underground  injection  of  hazardous 
waste.  Therefore,  there  are  no  hazardous 
waste  corrective  action  requirements  for 
injection  wells.  (Checklist  44C) 

3.  At  DRGHW  262.2G(f),  Delaware  is 
more  stringent  because  the  State 
restricts  the  exemption  to  manifest 
requirements  only  when  the  military 
munitions  are  being  transported  during 
an  emergency  response.  (Checklist  156) 

Furthermore,  the  State  requires 
transporters  of  used  oil  to  obtain 
transporter  permits.  See  DRGHW  part 
263,  subpart  E  and  Checklist  166.  Since 
this  requirement  goes  beyond  the  scope 
of  the  Federal  program,  it  does  not 
constitute  part  of  the  authorized 
program. 

In  addition,  Delaware  will  be 
authorized  to  carry  out,  in  lieu  of  the 
Federal  program.  State- initiated  changes 
to  provisions  of  the  State's  Program.  The 
following  State-initiated  changes  are 
equivalent  and  analogous  to  the 
numerically  identical  RCRA  provisions 
found  at  Title  40  of  the  Code  of  Federal 
Regulations:  DRGHW  260.1(a)(4) 
through  (a)(6),  and  (c);  261.6(a)(3)(v); 
262.23(d);  264.18(b)(1)  introductory 
paragraph;  264.91(c)  introductory 
paragraph;  264.145(c)(7); 


264.221{e)(2)(I)(B);265.145(e)(l)(I)(B) 
and  (0),  (ii)(B)  and  (D),  and  paragraph 
(e)(2);  268.7(a)(8);  and  268.44  Table. 
One  other  state-initiated  change  being 
approved  by  this  notice  is  DRGHW 
122.1  which  is  analogous  to  40  CFR 
Section  270.1. 

Unless  EPA  receives  comments 
opposing  this  action  by  August  11,  2000 
and  publishes  a  Federal  Register 
document  withdrawing  the  inunediate 
final  rule  or  portions  thereof,  this  Final 
authorization  approval  will  become 
effective  without  further  notice  on 
September  11.  2000. 

I.  Who  Handles  Permits  .\fler  This 
Authorization  Takes  Effect? 

EPA  bhail  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
on  the  Federal  provisions  for  which  the 
State  is  applying  for  authorization  and 
which  were  issued  by  EPA  prior  to  the 
effective  date  of  this  authorization.  EPA 
will  suspend  issuance  of  any  further 
permits  under  the  provisions  for  which 
the  State  is  being  authorized  on  the 
effective  date  of  this  authorization.  EPA 
will  also  transfer  any  pending  permit 
applications  and  pertinent  file 
information  to  the  State  within  thirty 
(30)  days  of  the  effective  date  of  this 
authorization. 

Upon  authorization  of  the  State 
program  for  any  additional  portions  of 
HSWA,  EPA  will  suspend  issuance  of 
Federal  permits  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  mandated  by  HSWA  in  the 
State,  in  those  areas  for  which  the  State 
is  receiving  authorization.  If  EPA 
promulgates  standards  for  additional 
processes  or  regulations  mandated  by 
HSWA  not  covered  by  the  State's 
authorized  program,  EPA  will  process 
and  enforce  RCRA  permits  in  the  State 
in  those  new  areas  until  the  State 
receives  final  authorization  of 
equivalent  State  standards. 

EPA  will  be  responsible  for  enforcing 
the  terms  and  conditions  of  the  Federal 
portion  of  the  permits  until  they  expire 
or  are  terminated  in  accordance  with  40 
CFR  124.5  and  271.8. 

The  State  and  EPA  will  coordinate 
implementation  of  those  HSWA 
provisions  for  which  the  State  has  not 


received  authorization  until  such  time 
as  it  receives  authorization  fi'om  EPA  to 
implement  the  remaining  HSWA 
provisions  in  lieu  of  EPA. 

J.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  115)  in 
Delaware? 

Delaware  is  not  seeking  authorization 
to  operate  the  program  on  Indian  lands 
since  there  are  no  Federally-recognized 
Indian  Lands  in  the  State. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Delaware's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  EPA  uses  40 
CFR  part  2  72  for  codification  of  the 
decision  to  authorize  Delaware's 
program  and  for  incorporation  by 
reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013  and 
7003  of  RCRA.  EPA  is  not  codifying 
Delaware's  hazardous  waste  program  at 
this  time,  but  reserves  amendment  of  40 
CFR  part  272,  subpart  I,  for  such  future 
use. 

L.  Regulatory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubKc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 


II 
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The  provisions  of  section  205  do  not  ' 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  goverrmients,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Delaware  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  apply  to  duties 
arising  from  participation  in  a  volimtary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs.  they  are  already  subject 
to  the  reguiatop,  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA.  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act  (RFAj,  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regxdatory  flexibility 


analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediu*  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  authorization  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  are  hazardous  waste 
generators,  transporters,  or  that  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulator\'  requirements 
under  the  State  laws  which  EPA  is  now 
authorizing.  This  action  merely 
authorizes  for  the  purpose  of  RCRA 
section  3006  those  existing  State 
requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  nile"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 


Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  bv  statute, 
unless  the  P'ederal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation. 

This  authorization  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  this 
rule  affects  only  one  State.  This  action 
simply  approves  Delaware's  proposal  to 
be  authorized  for  updated  requirements 
of  the  hazardous  waste  program  that  the 
State  has  voluntarily  chosen  to  operate. 
Fiulher,  as  a  result  of  this  action,  newly 
authorized  provisions  of  the  State's 
program  now  apply  in  Delaware  in  lieu 
of  the  equivalent  Federal  program 
provisions  implemented  by  EPA  under 
HSWA.  Affected  parties  are  subject  only 
to  those  authorized  State  program 
provisions,  as  opposed  to  being  subject 
to  both  Federal  and  State  regulatory 
requirements.  Thus  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
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rule  that;  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  concern  an  environmental 
health  or  safety  risk  that  may  have  a 
disproportionate  effect  on  children. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  ta  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  the  consulting  option.  Executive 
Order  13084  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affect 
communities  of  Indian  tribal 
governments.  Delaware  is  not 
authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country,  since  there  are  no  Federally- 
recognized  Indian  lands  in  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 


must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  such 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands, 
Intergoveriunental  Penalties,  Reporting 
and  recordkeeping  requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  June  19,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  EPA  Region  III. 
[FR  Doc.  00-17345  Filed  7-11-00;  8:45  am] 
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47  CFR  Part  27 

[CC  Docket  No  94-102.  CS  Docket  No.  98- 
120:  FCC  00-224] 

Service  Rules  for  the  746  Through  764 
and  776  Through  794  MHz  Bands 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  This  docmnent  responds  to 
petitions  for  reconsideration  seeking 


changes  in  service  rules  adopted 
previously  in  this  proceeding  regarding 
commercial  use  of  the  747-762  MHz 
and  777-792  MHz  bands.  The 
Commission  generally  affirms  these 
service  rules  and  provides  additional 
guidance  on  the  factors  it  will  consider 
when  reviewing  applications  that  would 
accelerate  the  departure  of  incumbent 
analog  television  licensees.  A  separate 
document  seeks  comment  on  additional 
measures  to  facilitate  the  use  of  these 
bands  for  new  commercial  services. 
DATES:  Effective  July  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Information:  Stanley  Wiggins  or 
Jane  Phillips,  202-418-1310. 

Technical  Information:  Marty 
Liebman,  202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Memorandum  Opinion 
and  Order  (MO&O)  portion  of  the 
Commission's  Memorandum  Opinion 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 
99-168  and  CS  Docket  No.  98-120,  FCC 
00-00-224,  adopted  June  22,2000.  and 
released  June  30,  2000.  The  Notice  of 
Proposed  Rulemaking  portion  of  this 
decision  is  summarized  elsewhere  in 
this  Federal  Register.  The  complete  text 
of  this  MO&O  is  available  for  inspection 
and  copying  during  normal  business 
hours  at  the  FCC  Reference  Information 
Center,  Coiartyard  Level,  445  12th  ^ 

Street,  SW,  Washington,  DC.  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS.  Inc.).  CY-B400.  445  12th  Street, 
SW,  Washington.  DC. 

Synopsis  of  the  Memorandum  Opinion 
and  Order 

1 .  In  this  Memorandum  Opinion  and 
Order  (MO&O),  the  Commission 
responds  to  petitions  for  reconsideration 
of  the  First  Report  and  Order  (First 
R&O),  65  FR  3139,  January  20,  2000,  in 
this  proceeding.  The  First  R&O  adopted 
service  rules  for  the  commercial  use  of 
the  747  through  762  MHz  and  777 
through  792  MHz  bands  that  enable  the 
broadest  possible  use  of  this  spectrum, 
consistent  with  sound  spectrum 
management.  The  MO&O  generally 
affirms  the  service  rules  adopted  in  the 
First  R&O,  and  provides  additional 
guidance  on  the  factors  the  Commission 
will  consider  when  reviewing  regulatory 
requests  necessary  to  implement 
voluntary  agreements  that  would 
accelerate  the  departiu*  of  inciunbent 
analog  television  licensees  and  open 
these  bands  for  new  700  MHz  licensee 
use. 

2.  Specifically,  the  Commission 
removes  the  restrictions  on  the 
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operation  of  base  stations  in  the  lower 
band,  and  on  mobile,  portable  and 
control  stations  in  the  upper  band,  and 
revises  its  power  limits  for  fixed  and 
base  stations  to  better  enable  Time 
Division  Duplex  (TDD)  technologies  to 
operate  on  these  bands.  In  light  of  these 
changes,  the  Commission  sees  no  need 
to  revise  the  original,  mandatory  pairing 
of  lower-band  and  upper-band  spectrum 
blocks.  Additionally,  the  Commission 
affirms  its  decision  in  the  First  R&O  that 
this  band's  service  rules  should  be 
oriented  to  intensive  and  efficient 
commercial  wireless  use,  and  also 
enable  broadcast-type  services  that  can 
satisfy  the  technical  rules  necessary  for 
efficient  overall  use  of  spectrum. 

3.  First,  as  discussed  in  paragraphs  6 
through  10  of  the  full  text  of  the  MO&O, 
the  Commission  allows  base,  fixed, 
portable,  mobile,  and  control  stations  on 
both  the  upper  and  lower  bands,  subject 
to  the  consistent  application  of  the 
power  limits  already  adopted  for  the 
various  types  of  stations.  Specifically, 
the  Commission  revises  Section  27.50  of 
its  Rules  to  allow  1000  watt  Effective 
Radiated  Power  (ERP)  base  and  fixed 
stations  in  both  the  lower  and  upper 
bands,  and  to  allow  30  watt  ERP  mobile 
and  control  stations,  as  well  as  3  watt 
ERP  portables,  in  both  the  upper  and 
lower  700  MHz  bands.  The  Commission 
indicates  that  these  revisions  will 
enable  TDD-based  technologies  to  use 
either  the  upper  or  lower  bands,  or  both, 
as  circumstances  warrant.  The 
Commission  also  decides  not  to  alter  its 
determination  to  establish  spectrum 
blocks  and  assign  licenses  consisting  of 
paired  bands,  in  part,  because  the 
Commission  finds  that  modifying  the 
power  limits  is  a  better  means  for 
enabling  TDD  operations  than 
eliminating  frequency  pairing.  The 
Commission  notes  that  the  pairing  of 
these  bands  has  been  favored  by  the 
majority  of  commenters  in  this 
proceeding. 

4.  The  Commission  further  affirms  the 
internal  out-of-band  emission  (OOBE) 
limits  established  in  the  First  R&O, 
finding  that  a  modification  of  the 
internal.  43+10  log  P  out-of-band 
emission  limit  adopted  in  the  First  R&O 
to  protect  commercial  service  operators 
from  one  another  is  not  demonstrated  to 
be  necessary  to  protect  TDD-based 
technologies.  However,  the  Commission 
believes  that  users  of  TDD  technology 
are  entitled  to  protection  from 
interference  from  adjoining  bands,  and 
thus  indicates  that,  in  the  event  that 
sufficient,  valid  evidence  is  presented 
supporting  instances  of  interference,  it 
would  take  action  to  minimize  such 
interference.  This  discussion  may  be 


found  at  paragraphs  14  through  17  of 
the  ftill  text  of  MO&O. 

5.  As  discussed  in  paragraphs  21 
through  27  in  the  full  text  of  the  MO&O, 
the  Commission  also  declines  to  alter 
the  OOBE  standards  adopted  to  protect 
public  safety  operations.  Instead,  the 
Commission  finds  that  the  existing 
OOBE  standards  reflect  a  carefully 
considered  effort  to  protect  public 
safety,  while  enabling  the  viability  of 
the  commercial  700  MHz  band,  which 
Congress  also  directed  the  Commission 
to  establish.  The  Commission,  as 
discussed  in  paragraphs  21  through  29 
in  the  full  text  of  the  MO&O,  reiterates 
its  concern  that  operations  in  the  700 
MHz  bands  not  adversely  affect  Global 
Positioning  System  (GPS)  operations, 
but  finds  that  the  OOBE  limits  adopted 
in  the  First  R&O  to  protect  such 
operations  are  sufficient.  Further,  at 
paragraph  31  of  the  full  text  of  the 
MO&O,  the  Commission  affirms  the 
technical  criteria  adopted  in  the  First 
R&O  for  the  protection  of  digital 
television  (DTV)  stations  from 
commercial  stations  that  will  operate  in 
the  700  MHz  band.  However,  the 
MO&O,  at  paragraph  32,  clarifies  a 
statement  made  in  the  First  R&O  to  the 
effect  that  licenses  issued  for  the  700 
MHz  bands  within  120  km  of  the 
borders  of  Canada  and  Mexico  would  be 
subject  to  whatever  future  agreements 
the  United  States  develops  with  those 
countries.  The  MO&O  clarifies  that  all 
700  MHz  licensees  will  be  subject  to  any 
future  agreements  the  United  States 
develops  with  Canada  and  Mexico. 

6.  Finally,  as  discussed  in  paragraph 
34  of  the  full  text  of  the  MO&O.  the 
Commission  declines  to  adopt  various 
proposals  for  technical  modifications  of 
the  Commission's  Rules  that  deal  with 
emission  limits  (i.e..  Section  27.53  of  the 
Commission's  Rules). 

7.  The  MO&O  next  considers 
conventional  television  broadcast 
issues.  First,  regarding  inter-service 
flexibility,  the  Commission  affirms  its 
decision  in  the  First  R&O  to  preclude 
conventional  broadcast  service  in  the 
700  MHz  band.  As  discussed  in  more 
detail  in  peiragraph  38  in  the  full  text  of 
the  MO&O,  the  Commission  decided  to 
adopt  technical  and  service  rules  that 
effectively  preclude  conventional 
television  broadcast  service  on  the  700 
MHz  band,  based  on  Congressional 
intent  that  this  spectrum  be  recovered 
from  conventional  broadcast  use  for  the 
provision  of  commercial  wireless 
services;  the  high  potential  for 
interference  to  lower-power  services 
caused  by  the  disparity  in  the  two 
services'  characteristic  power  levels  and 
transmitter  tower  heights  and  the 
characteristic  limits  of  receivers'  ability 


to  distinguish  between  desired  and 
extraneous  signals;  and  the  predominant 
interest  in  the  record  in  developing  this 
spectrum  for  fixed  and  mobile  wireless 
use.  No  material  has  been  presented  to 
change  this  finding. 

8.  "The  MO&O,  at  starting  at  paragraph 
44,  addresses  issues  relating  to  the 
transition  to  digital  television  (DTV)  and 
the  voluntary  relocation  of  incumbent 
broadcast  licensees  currently  operating 
in  the  700  MHz  band  In  that  regard,  the 
Commission  considers  challenges  to  two 
aspects  of  the  rules  for  the  700  MHz 
band,  both  keyed  to  the  Commission's 
treatment  of  the  transition  to  DTV.  In 
response  to  these  challenges,  at 
paragraphs  44  and  45  of  the  full  text  of 
the  MO&O.  the  Commission  dismisses 
objections  to  its  use  of  the  statutory 
target  date  for  the  completion  of  the 
DTV  transition— December  31,  2006 — as 
the  basis  for  setting  certain  regulatory 
dates  for  the  new  commercial  licenses, 
and  denies  the  request  that  it  revise  the 
text  of  the  First  R&O  and  the 
accompanying  rules  to  identify 
"completion  of  DTV  transition"  as  the 
triggering  event  for  commencementof 
the  eight-year  license  term  for  broadcast 
service,  and  the  substantial  performance 
period. 

9.  The  Commission  also  affirms  the 
decision  in  the  First  R&O  that  this 
band's  service  rules  should  be  oriented 
to  intensive  and  efficient  commercial 
wireless  use,  and  also  enable  broadcast- 
type  services  that  can  satisfy  the 
technical  rules  necessary  for  efficient 
overall  use  of  spectnun.  The 
Commission  thus  declines  to  reconsider 
its  willingness  to  consider  voluntarily 
negotiated  agreements  that  would 
expedite  the  departure  of  incumbent 
analog  television  licensees  from  these 
frequencies.  The  Commission  finds  that 
voluntary  clearing  agreements  between 
700  MHz  licensees  and  TV  incumbents 
would  generally  advance  the  public 
interest  and  further  the  statutory 
scheme.  The  MO&O  therefore  provides 
additional  guidance  regarding  the 
Commission's  treatment  of  such 
voluntary  arrangements,  in  an  effort  to 
provide  greater  certainty  to  potential 
bidders  and  incumbent  broadcasters  and 
facilitate  the  early  clearance  of 
incumbent  broadcast  stations  on 
channels  59-69.  These  agreements 
should  facilitate  both  the  provision  of 
next  generation  and  Internet  wireless 
services,  and  the  transition  to  DTV  by 
these  incumbent  broadcast  stations. 
This  additional  guidance  establishes 
certain  presumptions  regarding  the 
Commission's  treatment  of  these 
voluntary  arrangements,  and  recognizes 
the  must-carry  obligation  of  cable 
systems  with  regard  to  broadcasts  of 
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digital  television  programming. 
Paragraphs  46  through  50  in  the  full  text 
of  the  MO&O  provide  more  detailed 
discussion  of  these  issues  which  are 
summarized  in  this  Federal  Register 
document. 

10.  Paragraphs  51  through  54  of  the 
full  text  of  the  MO&O  discuss  and  affirm 
the  Commission's  authority  to  review 
the  voluntar\'  agreements  between 
incumbent  broadcast  licensees  and  new 
700  MHz  licensees.  The  Commission 
finds  that  such  agreements,  if  properly 
structured,  will  further  the  broad  public 
interest  in  intensive  and  new  wireless 
services  to  all  .Americans ,  should  help 
make  available  to  the  public  safety 
community  needed  new  spectrum  that 
Congress  has  mandated  be  allocated  for 
public  safety  use.  and  should  help 
expedite  a  transition  to  DT\'  for 
broadcasters  who  might  need  assistance 
to  implement  such  a  transition. 

11.  The  MO&O,  at  paragraphs  55  and 
56,  analyzes  matters  related  to  the 
possible  loss  of  broadcast  services 
resulting  from  voluntary  agreements. 
The  Commission  affirms  its  finding  in 
the  First  R&O  that,  in  reviewing 
voluntar,'  agreements,  it  must  weigh  the 
benefits  associated  with  recovery  of  the 
spectrum  for  new  wireless  uses  against 
any  loss  of  service  to  the  broadcast 
community  of  license.  The  fundamental 
importance  of  over-the-air  broadcast 
service  is  recognized  by  legislative  and 
judicial  determinations,  and  the 
Commission's  own  practice  in 
reviewing  specific  instances  of  loss  of 
service.  In  the  past,  the  Commission  has 
required  that  stations  withdrawing  or 
downgrading  existing  service  justify  that 
action  by  establishing  offsetting 
considerations  that  demonstrate  the 
public  generally  will  benefit. 

12.  The  Commission  carefully 
considers  the  weight  to  be  accorded 
such  losses,  both  from  a  broad  policy 
view  and  in  the  review  of  specific 
regulatory  requests.  From  the  broader 
policy  perspective,  the  Commission 
determines  that  several  statutory 
purposes  involved  here  are  best  served 
by  enabling  voluntary  agreements  that 
result  in  the  expeditious  and  efficient 
recover^'  of  these  frequencies  for  the 
legislatively  specified  commercial  and 
public  safety  purposes.  The  Commission 
also  notes  that  the  over-the-air  service 
involved  here  is  scheduled  to  terminate 
as  part  of  the  DTV  transition,  and  that 
Congress  has  directed  the  Commission 
to  auction  and  license  these  frequencies 
on  an  expedited  schedule  well  in 
advance  of  December  31,  2006.  Thus  the 
Commission  finds  that  temporary  loss- 
of-service  issues  here  do  not  raise 
concerns  that  generally  prevent 


regulatory  requests  in  connection  with 
voluntary  agreements. 

13.  The  Commission  implements 
these  policy  judgements  by  providing 
guidance  on  the  review  of  regulatory 
requests  arising  from  band  clearance 
agreements  between  new  licensees  of 
this  spectrum  and  incumbent  broadcast 
licensees  on  channels  59-69,  discussed 
in  paragraphs  57  through  59  of  the  full 
text  of  the  MO&O.  First,  the 
Commission  believes  that  private  parties 
generally  are  the  best  evaluators  of  their 
ovvm  economic  circumstances  and 
alternatives  and  the  Commission  will 
not  look  to  second  guess  their  business 
decisions.  The  Commission's 
underlying  policy  premise  is  that 
voluntary  agreements  can  provide 
supplemental  resources  to  broadcasters 
that  will  both  expedite  their  transition 
to  DTV  and  strengthen  their  economic 
viability,  but  the  private  parties  should 
determine  for  themselves  when  the 
economic  case  is  made.  When  the 
private  parties  are  satisfied,  therefore, 
the  Commission  will  be  inclined  to 
grant  regulatory  requests  arising  from 
such  commercial  arrangements, 
provided  the  requests  do  not.  on 
balance,  have  adverse  public  policy 
consequences.  Second,  the  Commission 
notes  that  its  role  will  be  limited  to 
weighing  the  effect  on  the  public 
interest  of  regulatory  requests  in 
connection  with  such  agreements.  The 
Commission  will  not  be  reviewing  the 
wisdom  of  the  underlying  private 
agreements,  or  the  negotiation  process 
leading  to  them,  in  the  normal  course. 

14.  The  Commission  also  establishes 
a  process  and  specific  guidance  for 
parties  potentially  interested  in 
negotiating  voluntary  agreements.  To 
ensure  that  all  public  interest  issues  are 
readily  identified,  the  Commission  will 
requfre  broadcasters  entering  into 
voluntary  agreements  to  provide  the 
public  in  the  principal  area  served  by 
the  licensee  with  the  notice  required  by 
the  Commission's  Rules  for  filing  of 
applications.  (47  CFR  73.3580(d).)  In 
addition,  the  Commission  will  issue 
public  notice  of  the  filing  of  all 
voluntary  agreements  requiring  its 
approval.  The  Commission  clarifies  that 
its  review  of  such  requests  generally 
will  fall  within  Section  316  of  the  Act, 
and  notes  that  it  will  consider  showings 
of  actual  loss  of  service,  rather  than 
theoretical  loss,  resulting  from  a 
voluntary  agreement. 

15.  The  Commission,  in  paragraphs  60 
through  62  of  the  MO&O,  establishes  a 
rebuttable  presumption  that,  in  certain 
circumstances,  substantial  overall 
public  interest  benefits  will  arise  from  a 
voluntary  agreement  between  a  700 
MHz  licensee  and  an  incimibent 


broadcast  licensee  that  clears  the  700 
MHz  band  of  incimibent  television 
licensees.  Specifically,  the  Commission 
will  initially  presume  that  the  public 
interest  is  substantially  furthered,  so 
that  routine  approval  is  justified,  when 
an  applicant  demonstrates  that  the 
request  will  both  result  ii  certain 
specific  benefits  and  a\  oid  specific 
detriments.  The  Commission  will 
recognize  such  a  presumption  favoring 
the  grant  of  any  requests  that:  (1)  Would 
result  in  new  wireless  services  to 
consimaers,  in  particular  "next 
generation"  or  "3G"  wireless  services; 
(2)  would  clear  commercial  frequencies 
that  enable  provision  of  new  public 
safety  service;  or  (3)  would  result  in  the 
provision  of  new  wireless  service  to 
rural  or  other  underserved  communities. 
The  applicant  would  also  need  to  show 
that  a  grant  of  the  request  would  not:  (1) 
Result  in  the  loss  of  any  of  the  four 
stations  in  the  designated  market  area 
with  the  largest  audience  share;  or  (2) 
occasion  the  loss  of  the  sole  service 
licensed  to  the  local  community;  or  (3) 
result  in  the  loss  of  a  community's  sole 
service  on  chaimels  reserved  for 
noncommercial  educational  broadcast 
stations. 

16.  This  presumption  is  not 
conclusive  or  dispositive,  however.  In 
specific  cases  where  the  presumption 
applies,  for  instance,  the  Commission 
would  consider  whether  special  or 
unique  factors  raised  by  the  resulting 
loss  of  broadcast  service  would  be 
sufficient  to  rebut  the  presumption.  The 
MO&O  also  finds,  in  paragraphs  63 
through  66  that,  where  the  presmnption 
does  not  apply,  the  Commission  will 
review  regulatory  requests  by  weighing 
the  loss  of  broadcast  service, 
acceleration  of  the  DTV  transition,  and 
the  advent  of  new  wireless  service  on  a 
case-by-case  basis.  In  reviewing  requests 
not  subject  to  the  presumption,  the 
Commission  also  will  consider  as  a 
relevant  factor  in  its  public  interest 
determination  the  extent  to  which  the 
station's  programming  will  remain 
available,  after  implementation  of  the 
agreement,  to  a  significant  number  of  its 
viewers  in  the  licensee's  service  area. 

17.  The  MO&O  points  to  the 
important  role  that  cable  carriage  can 
play  during  the  transition  period  by 
providing  continued  service  to  viewers 
that  would  otherwise  be  deprived  of 
broadcast  service,  and  addresses  two 
cable  issues  in  the  context  of  voluntary 
relocation  agreements.  First,  the  MO&O 
clarifies  that  cable  systems  are 
ultimately  subject  to  the  must  carry 
obligation  with  regard  to  broadcasters' 
digital  signals.  Second,  to  facilitate  the 
continuing  availability  during  the 
transition  of  the  analog  signal  of  a 
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broadcaster  who  is  party  to  a  voluntary 
relocation  agreement  with  new  700  MHz 
licensees,  the  MO&O  states  that  such  a 
broadcaster  could,  in  this  context  and  at 
its  own  expense,  provide  its  broadcast 
digital  signal  in  an  analog  format  for 
carriage  on  cable  systems,  but  only  for 
a  limited  period.  Until  the  transition  to 
digital  television  is  completed  in  a  given 
market,  nothing  prohibits  the  cable 
system  from  providing  such  signals  in 
analog  format  to  subscribers. 

18.  Another  factor  the  Commission 
will  consider,  when  the  favorable 
presumption  does  not  apply,  is  whether 
the  station's  signal  will  remain 
available,  after  implementation  of  the 
agreement,  to  a  significant  number  of  its 
viewers  in  the  licensee's  service  area.  If 
that  signal  is  effectively  available  to  a 
significant  number  of  current  viewers 
through  various  distribution  channels, 
and  implementation  of  the  voluntary 
agreement  would  not  create  additional 
TV  white  or  gray  area,  the  Commission 
would  generally  be  inclined  to  approve 
the  voluntary  agreement. 

19.  The  MD&D  next  denies  a  proposal 
that  the  Commission  adopt  an 
"equivalent  regulatory  regime"  for  new 
services  on  these  bands  that  is  similar 
to  that  for  broadcast  television.  The 
MO&O  also  denies  the  request  that,  to 
the  extent  the  Commission  applies  a  less 
regulated  structvue  to  new  broadcast- 
type  services  on  these  channels,  it 
should  accord  similarly  relaxed 
treatment  to  stations  operating  on 
channels  2-59.  The  Commission 
recognizes  that  specific  statutory 
provisions  govern  broadcast  services, 
but  it  will  not,  at  this  juncture,  attempt 
to  anticipate  the  form  or  forms  that  the 
next  generation  of  "broadcast-type" 
services  on  these  bands  may  tjike,  or  to 
configiu-e  a  regulatory  structiu^  on  the 
basis  of  speculation,  but  will  determine 
the  applicable  regulatory  framework  in 
the  context  of  the  offering  of  specific, 
actual  services.  This  issue  is  discussed 
in  paragraph  68  of  the  full  text  of  the 
MO&O. 

20.  The  MO&O,  in  paragraph  70  of  the 
full  text,  denies  a  request  that  the 
Commission  review  its  decision  in  the 
First  R&O  establishing  Guard  Bands  to 
protect  the  immediately  adjoining 
public  safety  licensees  on  channels  63, 
64,  68,  and  69  from  harmful  interference 
from  operations  on  the  30  megahertz 
segment,  and  consider  instead  enforcing 
emission  limits. 

21.  The  MO&O.  in  paragraph  73  of  the 
full  text,  considers  issues  pertaining  to 
licensing  rules.  Regarding  the 
Commission's  decision  in  the  First  R&O 
that  licenses  in  the  747  through  762 
MHz  and  777  through  792  MHz  bands 
should  not  coimt  against  the  45/55  MHz 
spectnun  cap  if  used  to  provide  CMRS, 


the  Commission  dismisses  a  proposal  to 
extend  the  CMRS  spectrum  cap  to 
include  700  MHz  spectrum. 

22.  Finally,  the  MO&O,  in  paragraphs 
76  through  77  of  the  full  text,  considers 
competitive  bidding  issues.  The 
Commission  affirms  its  decision  to  limit 
its  nationwide  bid  withdrawal 
procedure  to  those  bidders  seeking  a  30 
megahertz  nationwide  license.  The 
MO&O  also  declines  to  modify  the 
service  rules  adopted  in  the  First  R&O 
by  redrawing  the  geographic  territories, 
reducing  the  size  of  the  spectrum 
blocks,  and/or  setting  aside  a  portion  of 
the  700  MHz  spectnun  for  exclusive 
bidding  by  smaller  business. 

Administrative  Matters 

23.  The  actions  contained  in  this 
MO&O  are  exempt  from  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
under  the  Consolidated  Appropriations 
statute.  See  Consolidated 
Appropriations,  Appendix  E,  Sec.  213. 
See  also  145  Cong.  Rec.  at  Hi  2493-94 
(November  1,  1999).  Implementation  of 
the  revisions  to  part  27  required  to 
assign  licenses  in  these  commercial 
spectrum  bands,  including  revisions  to 
information  collections,  are  therefore 
not  subject  to  approval  by  the  Office  of 
Management  and  Budget,  and  became 
effective  upon  adoption.  Similarly,  the 
Consolidated  Appropriations  statute 
exempts  this  decision  from  the 
Regulatory  Flexibility  Act  provisions 
and  from  the  Contract  With  America 
Advemcement  Act  provisions. 

24.  Authority.  This  action  is  taken 
pursuant  to  Sections  1.  4(i),  7,  10,  201, 
202,  208,  214,  301,  303.  307.  308,  309(j), 
309(k),  310,  311,  315,  316,  317,  324, 
331,  332,  336.  337,  and  614  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  157, 
160, 201, 202,  208.  214,  301,  303,  307, 
308,  309{j),  309(k),  310,  311,  315,  316, 
317.  324.  331.  332, 336, 337, and  534, 
and  the  Consolidated  Appropriations 
Act,  2000,  Public  Law  106-113,  113 
Stat.  1501,  Section  213. 

Ordering  Clauses 

25.  Part  27  of  the  Commission's  Rules 
is  revised  on  reconsideration  to  modify 
service  rules  for  the  747  through  762 
MHz  and  777  through  792  MHz  bands, 
as  set  forth  in  this  synopsis,  and,  in 
accordance  with  Section  213  of  the 
Consolidated  Appropriations  Act,  2000, 
Public  Law  106  through  113,  113  Stat. 
1501  (1999),  these  rules  shall  be 
effectivejuly  12,  2000. 

26.  The  Petitions  for  Reconsideration 
filed  by  ArrayComm,  Inc..  the 
Association  of  Local  Television 
Stations,  Inc.,  the  Association  for 
Maximum  Service  Television,  Inc.,  the 
Association  of  Public-Safety 


Communications  Officials-International, 
Inc.,  the  Federal  Law  Enforcement 
Wireless  Users  Group,  the  National 
Association  of  Broadcasters,  Nelson 
Repeater  Services,  Inc.,  Northcoast 
Communications,  LLC,  and  the  U.S. 
GPS  Industry  Council  are  denied;  the 
Petitions  for  Reconsideration  filed  by 
Adaptive  Broadband  Corporation.  TRW, 
Inc..  and  US  WEST  Wireless,  LLC  are 
granted,  to  the  extent  indicated  in  the 
MO&O,  and  are  otherwise  denied;  the 
request  by  Rand  McNally  &  Company  to 
withdraw  its  Petition  for 
Reconsideration  is  granted. 

List  of  Subjects  in  47  CFR  Part  27 

Telecommunications. 
Federal  Communications  Commission. 
Shirley  Suggs, 

Chief,  Publications  Group. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conunimications 
Commission  amends  47  CFR  part  27  to 
read  as  follows: 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  27 
continues  to  read: 

Authority:  47  U.S.C.  154,  301,  302.  303. 
307.  309  and  332. 

2.  Section  27.50(b)  is  revised,  and  in 
paragraph  (c)  the  heading  of  Table  1  is 
revised  to  read  as  follows: 

§27.50     Power  and  antenna  height  limits 

***** 

(b)  The  following  power  and  antenna 
height  limits  apply  to  transmitters 
operating  in  the  746-764  MHz  and  776- 
794  MHz  bands: 

(1)  Fixed  and  base  stations 
transmitting  in  the  746-764  MHz  band 
and  the  777-792  MHz  band  must  not 
exceed  an  effective  radiated  power 
(ERP)  of  1000  watts  and  an  antenna 
height  of  305  m  height  above  average 
terrain  (HAAT).  except  that  antenna 
heights  greater  than  305  m  HAAT  are 
permitted  if  power  levels  are  reduced 
below  1000  watts  ERP  in  accordance 
with  Table  1  of  this  section; 

(2)  Control  stations  and  mobile 
stations  transmitting  in  the  747-762 
MHz  band  and  the  776-794  MHz  band 
are  limited  to  30  watts  ERP; 

(3)  Portable  stations  (hand-held 
devices)  transmitting  in  the  747-762 
MHz  band  and  the  776-794  MHz  band 
are  limited  to  3  watts  ERP; 

(4)  Maximum  composite  transmit 
power  shall  be  measured  over  any 
interval  of  continuous  transmission 
using  instrumentation  calibrated  in 
terms  of  RMS-equivalent  voltage.  The 
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measurement  results  shall  be  properly 
adjusted  for  any  instrument  limitations, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  maximum 
composite  measurement  for  the 
emission  in  question  over  the  full 
bandwidth  of  the  channel. 
(c)  *    *    * 

Table  1 — Permissible  Power  and 
Antenna  Heights  for  Base  and  Fixed 
Stations  in  the  746-764  MHz  and  777- 
792  MHz  Bands 

***** 

3.  Section  27.53  is  amended  by 
revising  paragraph  (c),  by  removing 
paragraph  (d),  and  redesignating 
paragraphs  (e),  (f),  and  (g)  as  paragraphs 
(d),  (e),  and  (f),  to  read  as  follows: 

§27.53     Emission  limits. 

***** 

(c)  For  operations  in  the  747  to  762 
MHz  band  and  the  777  to  792  MHz 
band,  the  power  of  any  emission  outside 
the  licensee's  frequency  band{s)  of 
operation  shall  be  attenuated  below  the 
transmitter  power  (?)  within  the 
licensed  band{s)  of  operation,  measured 
in  watts,  in  accordance  with  the 
following: 

(1)  On  any  frequency  outside  the  747 
to  762  MHz  band,  the  power  of  any 
emission  shall  be  attenuated  outside  the 
band  below  the  transmitter  power  (P)  by 
at  least  43  +  10  log  (P)  dB; 

(2)  On  any  frequency  outside  the  m 
to  792  MHz  band,  the  power  of  any 
emission  shall  be  attenuated  outside  the 
band  below  the  transmitter  power  (P)  by 
at  least  43  +  10  log  (P)  dB; 

(3)  On  all  frequencies  between  764  to 
776  MHz  and  794  to  806  MHz,  by  a 
factor  not  less  than  76  +  10  log  (P)  dB 
in  a  6.25  kHz  band  segment,  for  base 
and  fixed  stations; 

(4)  On  ail  frequencies  between  764  to 
776  MHz  and  794  to  806  MHz,  by  a 
factor  not  less  than  65  +  10  log  (P)  dB 
in  a  6.25  kHz  band  segment,  for  mobile 
and  portable  stations: 

(5)  Compliance  with  the  provisions  of 
paragraphs  (cKl)  and  (c)(2)  of  this 
section  is  based  on  the  use  of 
measurement  instrumentation 
employing  a  resolution  bandwidth  of 
100  kHz  or  greater.  However,  in  the  100 
kHz  bands  immediately  outside  and 
adjacent  to  the  frequency  block,  a 
resolution  bandwidth  of  at  least  30  kHz 
may  be  employed; 

(6)  Compliance  with  the  provisions  of 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section  is  based  on  the  use  of 
measurement  instrumentation  such  that 
the  reading  taken  with  any  resolution 
bandwidth  setting  should  be  adjusted  to 


indicate  spectral  energy  in  a  6.25  kHz 
segment. 

***** 

4.  Section  27.60(b)(2){i)  is  amended 
by  removing  the  word  "746-764  MHz 
band"  and  adding,  in  their  place,  "746- 
764  MHz  and  777-792  MHz  bands"  in 
its  place,  and  paragraph  (b)(2)(ii)  is 
amended  by  removing  the  words  "776- 
794  MHz  band"  and  adding,  in  their 
place,  "77&-777  MHz  and  792-794  MHz 
bands  and  control  and  mobile  stations 
(including  portables)  that  operate  in  the 
747-762  MHz  and  777-792  MHz 
bands." 

(FR  Doc.  00-17648  Filed  7-11-00;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docltet  No  000515139-0203-02;  I.D. 
041 200  D] 

RIN  0648-AO03 

Atlantic  Highly  Migratory  Species 
(HMS);  Atlantic  Bluefln  Tuna 
Specifications  and  HMS  Regulatory 
Amendment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  annual  specifications  and 
regulatory  amendment. 

summary:  NMFS  announces 
specifications  for  the  Atlantic  bluefin 
tuna  (BFT)  fishery  to  set  BFT  quota  and 
General  category  effort  control 
specifications  for  the  2000  fishing  year. 
NMFS  also  amends  the  regulations 
governing  the  Atlantic  HMS  fisheries  to 
adjust  the  date  on  which  the  BFT 
General  category  fishing  season  ends; 
adjust  the  date  on  which  BFT 
allocations  become  available  to  Atlantic 
tunas  Purse  Seine  category  vessel 
owners;  authorize  NMFS  to  add  the 
imderharvest  to,  or  subtract  the 
overharvest  from,  individual  Purse 
Seine  category  vessels'  allocations  for 
the  following  fishing  year  on  a  per 
vessel  basis:  revise  text  regarding 
restricted  fishing  days  (RFDs)  in  the 
General  category*  BFT  fishery;  and  revise 
text  regarding  authorized  gear  in  the 
North  Atlantic  swordfish  fishery.  These 
specifications  and  regulatory 
amendment  are  necessary  to  implement 
the  1998  recommendation  of  the 
International  Commission  for  the 


Conservation  of  Atlantic  Tunas  (ICCAT). 
as  required  by  the  Atlantic  Tunas 
Convention  Act  (ATCA),  and  to  achieve 
domestic  management  objectives  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  The  final  specifications  are 
effective  July  7,  2000  through  May  31, 
2001.  The  final  regulatory  amendment  is 
effective  July  7,  2000. 
ADDRESSES:  Copies  of  supporting 
documents,  including  the  Fishery 
Management  Plan  for  Atlantic  Timas. 
Swordfish,  and  Sharks  (HMS  FMP),  are 
available  from  the  Highly  Migratory 
Species  Management  Division,  NMFS. 
Northeast  Regional  Office,  One 
BlackbiuTi  Drive.  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  or  Brad  McHale  at  978-281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  ATCA. 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
binding  recommendations  of  ICCAT. 
The  authority  to  issue  regulations  under 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

Background 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1,  1999, 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish.  and 
Sharks  (HMS  FMP)  that  was  adopted 
and  made  available  to  the  public  in 
April  1999.  The  HMS  FMP  and  the 
implementing  regulations  established 
percentage  quota  shares  for  each  of  the 
domestic  fishing  categories  of  the 
ICCAT-recommended  U.S.  BFT  landings 
quota  of  1,387  metric  tons  (mt).  These 
percentage  shares  were  based  on 
allocation  procedures  that  had  been 
developed  by  NMFS  in  recent  years. 
NMFS  subsequently  amended  the  HMS 
regulations  to  remove  the  250-mt  limit 
on  allocating  BFT  landings  quota  to  the 
Purse  Seine  category  (64  FR  58793, 
November  1,  1999).  This  rulemaking 
also  reinstated  the  transferability  of 
partial  purse  seine  vessel  quota 
allocations  from  one  vessel  to  another, 
which  was  inadvertently  omitted  from 
the  consolidated  regulations  to 
implement  the  HMS  FMP. 

Further  background  information  and 
rationale  for  these  specifications  and 
regulatory  amendment  were  provided  in 
the  preamble  to  the  proposed 
specifications  and  regulatory 
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amendment  (65  FR  3^513,  May  24, 
2000)  and  are  not  repeated  here.  The 
annual  quota  specifications  allocate  the 
total  ICCAT-recommended  quota  among 
the  several  established  fishing 
categories. 

Changes  From  the  Proposed 
Specifications 

NTMFS  proposed  the  following  RFDs 
for  October:  October  1,  4,  6,  7,  10,  11, 
14,  15.  18,  19.  22,  23,  26,  27,  30.  and  31. 

Based  on  consideration  of  comments 
received  during  the  comment  period, 
NMFS  is  implementing  the  following 
RFDs  for  October:  October  1,  4.  6.  7.  10, 
11,  14,  and  15.  In  addition,  now  that  the 

1999  fishing  year  has  ended  and  revised 
landings  data  are  available,  minor 
modifications  have  been  made  to  the 

2000  fishing  year  quotas. 

Fishing  Category  Quotas 

NMFS  implements  U.S.  domestic 
quota  allocations  for  the  2000  fishing 
year,  beginning  Jime  1,  2000,  consistent 
with  the  HMS  FMP  and  the  1,387  mt 
U.S.  allocation.  The  percentage  quota 
shares  established  in  the  HMS  FMP  for 
fishing  years  beginning  June  1,  1999,  as 
amended  by  the  Purse  Seine  category 
adjustment  described  earlier,  are  as 
follows  (tonnage  in  parentheses 
corresponds  to  1,387  mt  total  quota): 
General  category — 47.1  percent  (653.3 
mt);  Harpoon  category — 3.9  percent 
(54.1  mt);  Purse  Seine  category — 18.6 
percent  (258.0  mt);  Angling  category — 
19.7  percent  (273.2  mt);  Longline 
category — 8.1  percent  (112.3  mt);  Trap 
category — 0.1  percent  (1.4  mt);  and 
Reserve — 2.5  percent  (34.7  mt). 

Based  on  these  percentages,  and  quota 
adjustments  based  on  overharvests  or 
underharvests  in  the  1999  fishing  year, 
the  adjusted  quotas  for  the  2000  fishing 
year  are  as  follows:  483.4  mt  for  the 
Angling  category;  634.3  mt  for  the 
General  category;  54.1  mt  for  the 
Harpoon  category;  135.1  mt  for  the 
Longline  category;  2.4  mt  for  the  Trap 
category;  271.2  mt  for  the  Piu'se  Seine 
category;  and  34.7  mt  for  the  Reserve. 

The  Angling  category  quota  is 
subdivided  as  follows:  School  BFT — 
136.3  mt,  with  72.9  mt  to  the  northern 
area  (norUi  of  38°47'  N.  latitude),  63.4 
mt  to  the  southern  area  (south  of  38°47' 
N.  latitude),  and  38.3  mt  held  in  reserve; 
large  school/small  medium  BFT — 300.9 
mt,  with  163.9  mt  to  the  northern  area 
and  137.0  mt  to  the  southern  area;  and 
large  medium/giant  BFT — 7.9  mt,  with 
3.4  mt  to  the  northern  area  and  4.5  mt 
to  the  southern  area. 

The  Longline  category  is  subdivided 
as  follows:  31.5  mt  to  longline  vessels 
landing  BFT  north  of  34°  N.  latitude  and 


103.6  mt  to  longline  vessels  landing 
BFT  south  of  34°  N.  latitude. 

General  Category  Efifort  Controls 

For  the  2000  fishing  year,  NMFS 
implements  General  category  quota 
subdivisions  as  established  in  the  HMS 
FMP,  as  follows:  60  percent  for  June- 
August,  30  percent  for  September,  and 
10  percent  for  October-December.  Given 
the  overharvest  of  the  1 999  fishing  year 
General  category  quota,  these 
percentages  are  applied  to  the  adjusted 
coastwide  quota  for  the  General  category 
of  624.3  mt,  with  the  remaining  10.0  mt 
being  reserved  for  the  New  York  Bight 
fishery.  Therefore,  coastwide,  374.6  mt 
are  available  for  the  period  beginning 
June  1  and  ending  August  31;  187.3  mt 
are  available  for  ^e  period  beginning 
September  1  and  ending  September  30; 
and  62.4  mt  are  available  for  the  period 
beginning  October  1  and  ending 
December  31. 

The  New  York  Bight  set-aside  area  is 
the  area  comprising  the  waters  south 
and  west  of  a  straight  line  originating  at 
a  point  on  the  southern  shore  of  Long 
Island  at  72°27'  W  (Shinnecock  Inlet) 
and  running  SSE  150°  true,  and  north  of 
38°47'  N.  When  the  coastwide  General 
category  fishery  has  been  closed  in  any 
quota  period,  NMFS  may  publish 
notification  in  the  Federal  Register  to 
make  available  up  to  10  mt  ww  of  the 
quota  set  aside  for  the  New  York  Bight 
area.  The  daily  retention  limit  for  the 
set-aside  area  will  be  one  large  medium 
or  giant  BFT  per  vessel  per  day.  Upon 
the  effective  date  of  the  set-aside 
fishery,  fishing  for,  retaining,  or  landing 
large  medium  or  giant  BFT  is  authorized 
only  within  the  set-aside  area.  Any 
portion  of  the  set-aside  amount  not 
harvested  prior  to  the  reopening  of  the 
coastwide  General  category  fishery  in 
the  subsequent  quota  period  may  be 
carried  over  for  the  purpose  of  renewing 
the  set-aside  fishery  at  a  later  date. 

Attainment  of  the  subquota  in  any 
quota  period  will  result  in  a  closing 
imtil  the  beguining  of  the  following 
quota  period.  The  subquota  for  the 
following  quota  period  will  be  adjusted 
by  any  underharvest  or  overharvest  in 
the  previous  quota  period. 
Aimouncements  of  closures  will  be  filed 
for  publication  with  the  Office  of  the 
Federal  Register,  stating  the  effective 
date  of  closure,  and  will  be 
disseminated  by  the  Highly  Migratory 
Species  (HMS)  Fax  Network,  the 
Atlantic  Tunas  Information  Line,  NO  A  A 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
closine  will  be  provided  as  far  in 
advance  as  possible,  fishermen  cue 
encouraged  to  call  the  Atlantic  Tunas 
Information  Line  (978-281-9305  or 


■688-872-8862)  to  check  the  status  of  the 
fishery  before  leaving  for  a  fishing  trip. 

Persons  aboard  vessels  permitted  in 
the  General  category  are  prohibited  from 
fishing  (including  tag  and  release  « 

fishing)  for  BFT  of  all  sizes  on  the 
following  days  in  2000:  July  12,  16,  17, 
19,  23,  24,  26,  30,  and  31;  August  2,  6, 
7.  9.  11,  12,  13,  14,  16,  20,  21,  23,  27, 
28,  and  30;  September  3,  4,  6,  10,  11,  13, 
17,  18,  20,  24,  25,  and  27;  and  October 
1,  4,  6,  7, 10, 11, 14,  and  15.  Persons 
aboard  vessels  permitted  in  the  Atlantic 
Tunas  Charter/Headboat  category  are 
prohibited  from  fishing  for  large 
medium  and  giant  BFT  under  the 
General  category  quota  on  the  indicated 
RFDs.  These  RFT)s  will  improve 
distribution  of  fishing  opportunities 
without  increasing  BFT  mortality  and 
are  consistent  with  the  objectives  of  the 
HMS  FMP. 

Changes  to  Regulatory  Text 

NMFS  is  revising  the  regulatory  text 
for  clarification  and  to  achieve 
consistency  with  the  FMP  objectives. 
These  changes  include  specification  of 
fishing  seasons,  quota  adjustments, 
effort  controls,  and  authorized  gear.  For 
background  information  on  these  issues, 
see  the  preamble  to  the  proposed 
regulatory  amendment  (65  FR  33513, 
May  24,  2000). 

General  Category  Season 

NMFS  revises  the  regulatory  text  to 
clarify  that  December  31  is  the  end  date 
for  the  Genercd  category  BFT  fishing 
season. 

Purse  Seine  Category  Season 

NMFS  corrects  the  regulatory  text 
regarding  the  Pvirse  Seine  category  BFT 
fishing  season  to  indicate  that  the  purse 
seine  vessel  allocation  of  BFT  is 
available  starting  June  1 ,  and  that  any 
BFT  caught  incidental  to  fishing 
operations  for  other  species  will  be 
deducted  from  the  vessel's  BFT 
allocation  for  that  fishing  year.  NMFS 
also  clarifies  the  regulatory  text  to 
indicate  that  only  the  directed  purse 
seine  fishery  for  BFT  commences  on 
August  15  each  year. 

Purse  Seine  Quota  Carryover 

NMFS  amends  the  regulations 
regarding  annual  adjustment  of  quotas 
and  subquotas  to  authorize  NMFS  to 
add  the  underharvest  to,  or  subtract  the 
overharvest  from,  individual  Purse 
Seine  category  vessels'  allocations  for 
the  following  fishing  year  if  NMFS 
determines  that  a  vessel's  individual 
quota  has  been  exceeded  or  has  not  been 
reached. 


Federal  Register / Vol.  65,  No.  134 /Wednesday,  July  12,  2000 /Rules  and  Regulations  42885 


Restricted  Fishing  Days 

NMFS  corrects  the  regulatory  text 
regarding  RFDs  to  indicate  that  persons 
on  board  a  vessel  permitted  in  the 
General  category  cannot  "fish  for"  BFT 
on  an  RFD.  In  addition,  NMFS  removes 
language  included  in  the  final 
consolidated  regidations  indicating  that 
RFDs  apply  only  when  the  General 
category  fishery  is  open.  Removing  this 
language  will  allow  NMFS  the 
discretion  to  implement  RFDs  on  days 
immediately  prior  to  the  reopening  of 
the  General  category  fishery  for  the 
following  subquota  time-period  (e.g., 
September  29  eind  30).  In  issuing  a 
closure  notification  for  any  General 
category  subperiod,  NMFS  will  indicate 
the  specific  RFDs  that  would  be  waived 
and/or  added  prior  to  reopening  the 
fishery. 

Authorized  Gear 

Fmally,  NMFS  corrects  text  that 
prohibits  the  use  of  bandit  gear  in  the 
north  Atlantic  swordfish  fishery.  In  the 
table  appearing  at  50  CFR  600.725(v), 
bandit  gear  is  authorized  in  the 
swordfish  handgear  fishery.  Likevdse, 
50  CFR  635.21(d)(4)  authorizes  the  use 
of  bandit  gear  to  fish  for  north  Atlantic 
swordfish  from  vessels  issued  limited 
access  permits.  When  the  final 
consolidated  HMS  regulations  were 
published,  the  prohibition  at  50  CFR 
635.71(e)(8)  inadvertently  omitted 
bandit  gear  from  the  list  of  authorized 
gears. 

Comments  and  Responses 

1 1        NMFS  received  niunerous  comments 
regarding  the  proposed  quota  and 
General  category  effort  control 
specifications  and  the  regulatory 
amendments. 

Specifications 

General  Category  Quota  Subdivision 

Comment  NMFS  should  reallocate 
the  October  through  December  period 
subquota  to  the  Jime  through  August 
and  September  periods  for  better  market 
prices  and  reduced  derby  conditions. 

Response:  NMFS  maintains  the  status 
quo  time  period  subquota  breakdown  in 
these  final  specifications.  Long-term 
effort  controls  were  addressed  in  the 
HMS  FMP  to  achieve  a  variety  of  FMP 
objectives.  Specifically,  the  status  quo 
regime  for  the  General  Category  assists 
attainment  of  optimum  yield,  and 
addresses  allocation  issues  by 
lengthening  the  season  over  time  and 
space  in  a  category  with  high 
participation  and  catch  rates. 

Comment:  If  NMFS  maintains  an 
October  fishery,  then  buy-boats  should 
be  allowed  again.  The  fish  landed  in 


Chatham  are  of  poorer  quality  than  fish 
landed  elsewhere,  and  as  the  Town  of 
Harwich  is  considering  imposing  new 
restrictions,  this  would  improve 
matters.  If  observers  are  necessary,  the 
dealers  could  pay  for  them. 

Response:  NMFS  has  removed  the 
permit  category  allowing  the  use  of  buy- 
boats  for  BFT  as  it  was  deemed  obsolete. 
In  the  proposed  rule  to  consolidate 
regulations  regarding  Atlantic  HMS 
species  Qanuary  20,  1999,  64  FR  3166) 
NMFS  stated  that  for  the  last  several 
years,  the  retention  limit  for  General 
category  vessels  has  been  set  at  one  fish 
per  day,  thus  precluding  the  need  to 
offload  BFT  at  sea.  In  addition, 
compliance  with  applicable  vessel  and 
dealer  reporting  requirements  would  be 
difficult  to  achieve  under  at-sea  transfer 
conditions.  To  date,  the  Town  of 
Harwich  has  not  yet  imposed  new 
restrictions.  If  any  new  regulations  by 
the  TowTi  are  implemented  it  remains 
unclear  how,  or  even  if,  the  BFT  fishery 
would  be  impacted.  NMFS  intends  to 
continue  to  monitor  the  situation  to 
consider  and  address  any 
inconsistencies  between  the  Town's 
measures  and  Federal  regulations. 

2000  Fishing  Year  Quota  Allocations 

The  HMS  FMP  addresses  many  issues 
regarding  the  allocation  of  BFT 
domestic  quota  among  categories.  The 
comments  below  address  issues  other 
than  those  regarding  allocation 
percentages. 

Comment  The  amount  of  quota 
proposed  to  be  rolled  over  in  the 
Angling  category  due  to  underharvest  of 
the  quota  for  that  category  during  the 
1999  fishing  year  is  very  large.  NMFS 
should  use  the  transfer  criteria  specified 
in  the  regulations  to  make  the  quota 
available  to  other  users  within  the 
domestic  fishery,  specifically  to  the 
commercial  categories,  in  which  each 
fish  landed  is  reported. 

Response:  NMFS  has  added  the 
Angling  category  underharvest  from  the 
1999  fishing  year  to  the  Angling 
category  quota  for  the  2000  fishing  year 
in  accordance  with  the  provisions  and 
criteria  of  the  HMS  FMP,  which  reflects 
the  5-year  balancing  period  under 
ICCAT.  Due  to  year-to-year  variability  in 
fishing  effort  and  landings  of 
recreational  BFT,  it  is  preferable  to 
ensure  availability  of  quota  rather  than 
risk  overharvest  of  the  quota.  Because  it 
is  possible  that  the  Angling  category 
may  attain  this  quota  in  the  2000  fishing 
year,  it  is  premature  to  transfer  any 
quota  from  this  category  at  this  time, 
and  NMFS  must  consider  the  criteria  for 
transferring  quota,  as  established  in  the 
regulations.  In  addition,  Angling 


category  landings  data  are  under  review 
and  subject  to  change. 

Comment  NMFS  should  allocate  a 
small  portion  of  the  Angling  category 
quota  for  recreational  spearfishing. 
Spearfishing  has  been  a  historical  gear 
type  and  was  overlooked  diu-ing  the 
development  of  the  HMS  FMP. 

Response:  NMFS  evaluated  gear  types 
used  in  the  Atlantic  tuna  fisheries 
diuing  the  development  of  the  HMS 
FMP.  Currently  spearguns  are  not 
authorized  in  the  BFT  fishery  and  thus 
this  activity  is  not  allowed.  The  issue 
was  discussed  by  the  HMS  Advisory 
Panel  (AP)  during  the  development  of 
the  HMS  FMP  but  no  consensus  by  the 
HMS  AP  was  reached  and  no 
recommendation  was  transmitted  to 
NMFS.  At  this  time,  no  additional 
action  is  contemplated.  However,  the 
HMS  AP  may  wish  to  discuss  this  issue 
again  when  it  next  meets. 

Comment:  NMFS  should  reinstitute 
the  incidental  catch  quota  for  herring 
purse  seine  vessels,  which  occasionally 
catch  BFT  incidental  to  their  target 
species. 

Response:  NMFS  evaluated  gear  types 
used  in  the  Atlantic  tima  fisheries 
dining  the  development  of  the  HMS 
FMP.  NMFS  may  solicit  comment  on 
this  issue  bom  the  HMS  Advisory 
Panel. 

Restricted  Fishing  Days 

Comment:  Some  commenters  stated 
that  NMFS  should  implement  RFDs  for 
July  through  September  as  scheduled 
but  should  not  implement  October 
RFDs.  especially  beyond  the  first  few 
days  of  October.  October  weather  alone 
should  dictate  when  fishermen  make 
fishing  trips.  Those  in  support  of 
October  RFDs  fish  in  one  geographic 
area.  NMFS  should  not  be  involved 
simply  for  market  reasons.  If  NMFS 
does  implement  October  RFDs,  the 
pattern  should  be  the  same  as  for  July 
through  September.  A  commenter 
proposed  that  NMFS  should  depart  from 
the  Sunday,  Monday,  Wednesday 
pattern  and  alternate  the  RFDs  each 
year,  so  that  for  the  days  of  Sunday 
through  Wednesday,  the  one  day  on 
which  fishing  is  allowed  is  different 
each  year.  Other  commenters  stated  that 
if  NMFS  does  implement  RFDs  for  the 
first  week  of  October,  it  should 
designate  October  5  as  an  RFD,  since 
otherwise  any  fish  caught  on  October  5 
would  arrive  in  Japan  on  October  9, 
when  the  market  is  closed. 

Other  commenters  supported  the 
proposed  schedule  of  RFDs  and  some 
specifically  stated  that  NMFS  should 
implement  October  RFDs  for 
consistency  with  the  rest  of  the 
schedule,  for  market  reasons,  and  so 
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that  fishermen  have  some  days  to  rest. 
It  is  not  a  geographic  issue,  i.e., 
designed  for  those  fishing  off  Chatham, 
as  fishermen  often  travel  to  distant 
fishing  areas  to  participate  in  the  BFT 
fishery. 

NMFS  received  comment  fi-om  a 
tournament  director  that  the  RFDs  as 
proposed  would  coordinate  with  the 
tournament  schedule. 

Finally,  some  commenters  stated  that 
NMFS  should  not  implement  RFDs  at 
all.  The  implementation  of  RFDs  in 
1995  was  an  experiment  to  lengthen  the 
season;  it  did  not  work  significantly, 
and  in  fact  led  to  poorer  prices,  so  it 
should  be  discontinued. 

Response:  NMFS  maintains  the 
schedule  of  RFDs  as  proposed  from  July 
through  September  and  has  modified 
the  schedule  for  the  latter  half  of 
October.  RFDs,  in  conjunction  with  the 
General  category  quota  subdivision, 
help  achieve  HMS  FMP  objectives  to 
achieve  optimum  yield  (e.g., 
lengthening  the  season  for  market 
reasons)  and  address  allocation  issues. 
Comments  over  the  past  few  years 
regarding  the  status  quo  pattern  of  RFDs 
have  generally  been  favorable.  In 
addition,  maintaining  the  current 
pattern  and  schedule  of  RFDs  provides 
some  benefit  to  fishermen  as  it  offers  a 
certain  level  of  predictability.  However, 
over  the  past  several  years  landings 
have  been  highest  during  the  first  week 
of  October,  exacerbating  the  derby 
nature  of  the  fishery  and  contributing  to 
market  gluts.  Implementing  RFDs  for  the 
first  half  of  October  may  help  spread  out 
fishing  effort,  slow  the  pace  of  landings, 
and  extend  the  fishery.  However,  NMFS 
recognizes  that  the  weather  is 
unpredictable  diu-ing  this  time  period 
for  the  fishery,  particularly  in  the  latter 
half  of  October,  and  that  poor  weather 
conditions  may  limit  participation 
without  the  need  for  additional  RFDs 
during  this  part  of  the  month.  Thus, 
NMFS  modifies  the  proposed  schedule 
of  RFDs  by  removing  all  RFDs  after 
October  15  and  maintains  the  schedule 
of  RFDs  for  October  1.4,6,  7,  10,  11, 
14,  and  15. 

Comment:  If  spotter  planes  are 
prohibited  (except  for  in  the  Purse  Seine 
fishery),  NMFS  should  not  implement 
any  RFDs. 

Response:  Currently,  spotter  aircraft 
are  allowed  to  participate  in  the  fishery. 
However,  NMFS  has  published  a 
proposed  rule  to  prohibit  spotter  aircraft 
in  the  BFT  fishery,  except  for  the  Purse 
Seine  category.  If  spotter  aircraft  are 
prohibited  during  the  covuse  of  the 
fishing  season  from  participating  in  the 
BFT  fishery.  NMFS  will  determine  what 
other  actions,  if  any,  may  be  necessary 
at  that  time. 


Regulatory  Amendments 

General  Category  Season 

Comment:  NMFS  should  implement  a 
General  category  end-date  of  December 
31  to  prevent  new  BFT  fisheries  while 
rebuilding  is  underway. 

Response:  NMFS  agrees  and 
implements  this  measure. 

Purse  Seine  Category  Season 

Comment:  NMFS  should  not  change 
the  date  on  which  purse  seine  vessel 
owners  receive  their  allocations  to  June 
1  if  it  means  that  BFT  fishing  would 
begin  prior  to  August  15. 

Response:  Although  the  allocation 
would  be  made  June  1,  directed  fishing 
for  BFT  will  continue  to  start  August  15. 
This  amendment  is  made  so  as  not  to 
preclude  Purse  Seine  category  vessels 
from  fishing  for  other  tuna  species  fi-om 
June  1  to  August  15  of  each  year. 

Purse  Seine  Quota  Carryover 

Comment:  NMFS  should  add  or 
subtract  imderharvest  to,  or  overharvest 
ft-om,  individual  purse  seine  FVQs. 

Response:  NMFS  agrees  and 
implements  this  measiu-e. 

Restricted  Fishing  Days 

Comment:  It  is  important  to  honest 
fishermen  that  NMFS  reinstate  language 
prohibiting  "fishing  for"  BFT  on  RFDs 
in  order  to  prevent  the  fishing  for,  and 
holding  of,  BFT  in  slush  tanks  until  the 
next  open  day. 

Response:  NMFS  agrees  and 
implements  this  measiu-e. 

Comment:  The  language  as  proposed 
gives  NMFS  too  much  latitude  in 
implementing  additional  RFDs;  the 
authority  should  be  limited  to  a  few 
days  before  the  start  of  the  next  time 
period. 

Response:  NMFS  has  considered  this 
comment  but  maintains  the  provision  as 
proposed  to  facilitate  the  enforcement  of 
fishery  openings  and  closiu-es. 

Timing  of  Rulemaking 

Comment:  The  specifications  should 
be  final  before  the  start  of  the  season. 
Considering  part  of  the  reason  NMFS 
changed  the  fishing  year  was  to  have 
time  to  implement  the  ICCAT 
recommendations,  the  proposed 
specifications  should  be  months  earlier 
so  that  decisions  about  permit  category 
can  be  made  before  May  15. 

Response:  NMFS  agrees.  Part  of  the 
rationale  for  the  adjustment  of  the 
fishing  year  from  a  calendar  year  to  one 
that  begins  June  1  was  to  provide 
adequate  time  for  the  development  of 
proposed  and  final  specifications  after 
the  November  ICCAT  meeting.  The  large 
workload  within  the  agency  this  spring 


delayed  publication  of  the  proposed 
specifications.  However,  as  the 
measures  contained  in  the  specifications 
do  not  change  the  status  quo  as 
presented  in  the  HMS  FMP  (except  for 
the  addition  of  RFDs  in  October),  NMFS 
believes  that  there  was  minimal,  or  no, 
impact  on  decisions  regarding  choice  of 
permit  categories. 

Classification 

These  final  specifications  are 
published  under  the  authority  of  the 
Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.,  and  the  Atlantic  Tunas 
Convention  Act,  16  U.S.C.  971  et  seq. 
The  AA  has  determined  that  these 
specifications  are  necessary  to 
implement  the  recommendations  of 
ICCAT  and  are  necessary  for  the 
management  of  the  Atlantic  tima 
fisheries. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  specifications  and  proposed 
regulatory  amendment  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  that  would 
alter  the  basis  for  that  certification. 
Accordingly,  an  initial  regulatory 
flexibility  analysis  was  not  prepared  for 
the  proposed  specifications  and 
proposed  regulatory  amendment. 

Tnese  specifications  and  regulatory 
amendment  impose  no  requirements 
with  which  fishermen  need  time  to 
come  into  compliance,  and  are 
necessary  to  help  ensure  that  the  United 
States'  actions  are  consistent  with  its 
international  obligations  under  ICCAT. 
Therefore,  NMFS  has  determined  that 
there  is  good  cause  to  waive  partially 
the  30-day  delay  in  the  effective  date 
normally  required  by  5  U.S.C.  553(d). 
NMFS  will  rapidly  communicate  these 
final  specifications  through  the  FAX 
network. 

The  final  specifications  and 
regulatory  amendment  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866.  The 
specifications  set  2000  fishing  year  BFT 
fishing  category  quotas  and  General 
category  effort  controls.  The 
specifications  are  similar  to  those  set  for 
the  1999  fishing  year  as  established  by 
the  HMS  FMP.  The  regulatory 
amendments  will  not  significantly 
change  the  operations  of  any  HMS 
fishery.  Taken  together,  the  quota  and 
effort  control  specifications  and  the 
proposed  regulatory  amendments  are 
not  expected  to  increase  endangered 
species  or  marine  mammal  interaction 
rates.  NMFS  reinitiated  formal 
consultation  for  all  Atlantic  HMS 
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commercial  fisheries  on  November  19, 
1999,  under  section  7  of  the  Endangered 
Species  Act.  NMFS  issued  a  Biological 
Opinion  on  June  30,  2000  and 
concluded  that  the  Atlantic  pelagic 
longline  fishery  for  txmas,  swordfish  and 
sharks  is  likely  to  jeopardize  the 
continued  existence  of  leatherback  and 
loggerhead  sea  turtles,  and  may 
adversely  affect  but  is  not  likely  to 
jeopardize  the  continued  existence  of 
other  listed  and  protected  species. 
Additionally,  NMFS  concluded  that 
other  components  of  the  Atlantic  timas 
fisheries  (purse  seine,  handgear,  traps) 
may  adversely  affect  but  are  not  likely 
to  jeopardize  the  continued  existence  of 
listed  and  protected  species.  The  BO 
determined  reasonable  and  prudent 
alternatives  to  avoid  jeopardizing  the 
continued  existence  of  any  protected 
species,  and  incorporated  an  incidental 
take  statement  listing  reasonable  and 
prudent  measures  and  terms  and 
conditions  to  implement  those  measures 
that  would  serve  to  reduce  takes.  NMFS 
will  address  the  requirements  of  the  BO 
in  subsequent  rulemakings  and  by  other 
non-regulaton,'  means.  In  the  interim, 
these  BFT  quota  specifications,  effort 
controls  and  revised  regulations  are  not 
likely  to  increase  takes  of  listed  species 
and  would  not  result  in  anv  irreversible 
and  irretrievable  commitment  of 
resources  that  would  have  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
prudent  alternative  measures  to  reduce 
adverse  impacts  on  protected  resources. 

The  area  in  which  fishing  for  BFT 
takes  place  has  been  identified  as 
essential  fish  habitat  (EFH)  for  species 
managed  by  the  New  England  Fishery 
Management  Council,  the  Mid-Atlantic 
Fi.sherv  .Management  Council,  and  the 
N'MF.S  Highly  Migratory  Species 
Division.  It  is  not  anticipated  that  this 
action  will  have  any  adverse  impacts  to 
EFH  and,  therefore,  no  consultation  is 
required. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Datpd:  luly  7.  2000. 
Donald  R.  Knowies, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  etseq. 


2.  In  §635.23,  paragraphs  (a)(2)  and 
(a)(4)  are  revised  to  read  as  follows: 

§635.23    Retention  limits  for  BFT. 

*  *         *         «         « 

(a)  *  *  * 

(2)  On  an  RFD,  no  person  aboard  a  ,_ 
vessel  that  has  been  issued  a  General  ' 
category  Atlantic  Tunas  permit  may  fish 
for,  possess,  retain,  land,  or  sell  a  BFT 
of  any  size  class,  and  tag-and-release 
fishing  for  BFT  under  §  635.26  is  not 
authorized  from  such  vessel.  On  days 
other  than  RFDs,  and  when  the  General 
category  is  open,  one  large  medium  or 
giant  BFT  may  be  caught  and  landed 
from  such  vessel  per  day.  NMFS  will 
annually  publish  a  schedule  of  RFDs  in 
the  Federal  Register. 

*  «         *         «         * 

(4)  To  provide  for  maximum 
utilization  of  the  quota  for  BFT,  NMFS 
may  increase  or  decrease  the  daily 
retention  limit  of  large  medium  and 
giant  BFT  over  a  range  from  zero  (on 
RFDs)  to  a  maximum  of  three  per  vessel. 
Such  increase  or  decrease  will  be  based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors.  NMFS  will  adjust 
the  daily  retention  limit  specified  in 
paragraph  (a)(2)  of  this  section  by  filing 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  the 
adjustment.  Such  adjustment  will  not  be 
effective  until  at  least  3  calendar  days 
after  notification  is  filed  with  the  Office 
of  the  Federal  Register  for  publication, 
except  that  previously  designated  RFDs 
may  be  waived  effective  upon  closure  of 
the  General  category  fishery  so  that 
persons  aboard  vessels  permitted  in  the 
General  category  may  conduct  tag-and- 
release  fishing  for  BFT  under  §  635.26. 
***** 

3.  In  §  635.26,  paragraph  {a)(l)  is 
revised  to  read  as  follows: 

§635.26     Catch  and  release. 

(a)  BFT.  (1)  Notwithstanding  the  other 
provisions  of  this  part,  a  person  aboard 
a  vessel  issued  a  permit  under  this  part, 
other  than  a  person  aboard  a  vessel 
permitted  in  the  General  category  on  a 
designated  RFD,  may  fish  with  rod  and 
reel  or  handline  gear  for  BFT  under  a  tag 
and  release  program,  provided  the 
person  tags  all  BFT  so  caught,  regardless 
of  whether  previously  tagged,  with 
conventional  tags  issued  or  approved  by 
NMFS,  returns  such  fish  to  the  sea 
immediately  after  tagging  with  a 
minimum  of  injury,  and  reports  the 
tagging  and,  if  the  BFT  was  previously 
tagged,  the  information  on  the  previous 
tag.  If  NMFS-issued  or  NMFS-approved 
conventional  tags  are  not  on  board  a 
vessel,  all  persons  aboard  that  vessel  are 


ineligible  to  fish  under  the  tag-and- 
release  program. 

***** 

4.  In  §635.27,  paragraph  {a)(l){i){C). 
the  second  sentence  of  (a)(4)(i).  the 
second  sentence  of  (a)(4)(ii),  the  first 
sentence  of  paragraph  (a)(4)(iii),  and 
paragraph  (a)(9)(i)  are  revised  to  read  as 
follows: 

§635.27    Quotas. 

(a)  *  *  * 

(1)  *  *  * 
(i)  .  *  * 

(C)  October  1  through  December  31— 
10  percent. 

***** 

(4)  *  *  * 

(i)  *  *  *  The  directed  purse  seine 
fishery  for  BFT  commences  on  August 
15  each  year. 

(ii)  *  *  *  The  application  must  be 
postmarked  no  later  than  April  15  for  an 
allocation  of  the  quota  that  becomes 
available  on  June  1 . 

(iii)  On  or  about  May  1,  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  permit  holders  so  requesting, 
adjusted  as  necessary  to  account  for 
underharvest  or  overharvest  by  each 
participating  vessel  or  the  vessel  it 
replaces  from  the  previous  fishing  year, 
consistent  with  paragraph  (a)(9)(i)  of 
this  section.  *  *  * 
***** 

(9)  Annual  adjustments,  (i)  If  NMFS 
determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
BFT  quota  in  any  category  or,  as 
appropriate,  subcategory  has  been 
exceeded  or  has  not  been  reached,  with 
the  exception  of  the  Purse  Seine 
category,  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
imderharvest  to,  that  quota  category  for 
the  following  fishing  year,  provided  that 
the  total  of  the  adjusted  category  quotas 
and  the  Reserve  is  consistent  with  a 
recommendation  of  ICCAT  regarding 
coimtry  quotas,  the  take  of  school  BFT, 
and  the  allowance  for  dead  discards.  For 
the  Purse  Seine  category,  if  NMFS 
determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
purse  seine  vessel's  allocation,  as 
adjusted,  has  been  exceeded  or  has  not 
been  reached,  NMFS  shall  subtract  the 
overharvest  from,  or  add  the 
underharvest  to,  that  vessel's  allocation 
foF^he  following  fishing  year. 
***** 

5.  In  §635.71,  paragraph  (e)(8)  is 
revised  to  read  as  follows: 

§635.71     Prohibitions. 

***** 

(e)  *  *  * 
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(8)  Fish  for  North  Atlantic  swordfish 
from,  possess  North  Atlantic  swordfish 
on  board,  or  land  North  Atlantic 
swordfish  from  a  vessel  using  or  having 
on  board  gear  other  than  pelagic 
longline  or  handgear. 
***** 

FR  Doc.  00-17620  Filed  7-7-00;  3:26  pm] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Pacific  Ocean  Perch 
in  the  Eastern  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY;  Ndtiuiidi  Mdiiiie  iisiiciies 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Aleutian  District  of  the  Bering 
Sea  £md  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2000  total 
allowable  catch  (TAG)  of  Pacific  ocean 
perch  in  this  area. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  9,  2000,  through  2400 
hrs,  A.l.t.,  December  31.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  yi  •      .  _«. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2000  TAG  of  Pacific  ocean  perch 
for  the  Eastern  Aleutian  District  was 
established  as  2,886  metric  tons  (mt)  by 
the  Final  2000  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (65  FR  8282, 
February  18,  2000).  See 
§679.20(c)(3)(iii). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2000  TAG  for 
Pacific  ocean  perch  in  the  Eastern 
Aleutian  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  2,636  mt,  and  is  setting 
aside  the  remaining  250  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 


§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Eastern  Aleutian  District  of  the 
BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§ 679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  2000  TAG  of  Pacific 
ocean  perch  for  the  Eastern  Aleutian 
District  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
imder  5  U.S.G.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  7,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-17601  Filed  7-7-00;  3:25  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
ssuance  of  rules  and  regulations.  Tfie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


FEDERAL  RESERVE  SYSTEM 
12CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1075] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Ff'ilfTal  Reserve  System. 

ACTION:  Public  hearings  and  request  for 
comments. 

SUMMARY:  The  Board  will  hold  public 
htMiingb  on  predatory  lending  practices 
in  the  home-equity  lending  market,  and 
invites  consumers,  consumer  advocacy 
organizations,  lenders,  and  other 
interested  parties  to  attend  and  to 
provide  written  comments  on  relevant 
issues.  The  hearings  will  be  held 
pursuant  to  the  Home  Ownership  and 
Equity  Protection  Act  of  1994,  which 
amended  the  Truth  in  Lending  Act  to 
impose  disclosure  requirements  and 
substantive  limitations  on  certain 
closed-end  mortgage  loans  bearing  rates 
or  fees  above  a  certain  percentage  or 
amount.  The  act  directs  the  Board  to 
examine  the  home-equity  loan  market 
and  the  adequacy  of  existing  Truth  in 
Lending  provisions  in  protecting  the 
interests  of  consumers. 
DATES:  Hearings.  The  hearings  are 
scheduled  as  follows: 

1.  Charlotte,  North  Carolina,  July  27, 
2000,  9  a.m.  to  4:30  p.m. 

2.  Boston,  Massachusetts,  August  4, 
2000,  9  a.m.  to  4:30  p.m. 

3.  San  Franciisco.  California, 
September  7,  2000,  9  a.m.  to  4:30  p.m. 

Comments.  Comments  from  persons 
unable  to  attend  the  hearings  or  wishing 
to  submit  written  views  on  the  issues 
raised  in  this  notice  must  be  received  by 
Friday,  September  1,  2000. 

ADDRESSES:  Hearings.  Hearings  will  be 
hfui  at  the  following  locations: 

1.  Charlotte,  North  Carolina — Federal 
Reserve  Bank  of  Richmond,  Charlotte 
Branch,  530  East  Trade  Street. 

2.  Boston,  Massachusetts — Federal 
Reserve  Bank  of  Boston,  600 

Atlantic  Street. 


3.  San  Francisco,  California — Federal 
Reserve  Bank  of  San  Francisco,  101 
Market  Street. 

Comments.  Comments  on  the 
questions  listed  in  this  document 
should  refer  to  Docket  No.  R-1075,  and 
may  be  mailed  to  Ms.  Jermifer  J. 
Johnson,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  20th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20551  or  mailed 
electronically  to 

regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  room, 
both  in  the  Board's  Eccles  Building,  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  room  MP-500  in 
the  Board's  Martin  Building  between  9 
a.m.  and  5  p.m.,  pursuant  to  the  Board's 
Rules  Regarding  the  AvailabiHty  of 
Information,  12  CFR  part  261. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kyung  Cho-Miller,  Counsel,  or  Jane  E. 
Ahrens,  Senior  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-3667  or  452-2412;  for  the 
hearing  impaired  only,  contact  Janice 
Sinmis,  Telecommunication  Device  for 
the  Deaf,  (202)  872-4984. 

For  directions  and  other  matters 
relating  to  the  meeting  facilities  in 
Charlotte,  contact  Mary  Chick,  (704) 
358-2495;  in  Boston,  Cynthia  Reardon, 
(617)  973-3512;  in  San  Francisco,  Lena 
Robinson,  (415)  974-2422. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

hi  1994,  the  Congress  enacted  the 
Home  Ownership  and  Equity  Protection 
Act  of  1994  (HOEPA)  as  an  amendment 
to  the  Truth  in  Lending  Act  (TILA). 
HOEPA  was  a  response  to  anecdotal 
reports  of  abusive  lending  practices 
whereby  unscrupulous  lenders  made 
unaffordable  home-secured  loans  to 
"house-rich  but  cash-poor  borrowers." 
These  cases  frequently  involved  elderly 
and  sometimes  unsophisticated 
homeowners  who  were  targeted  for 
loans  with  high  rates  and  fees  and 
repayment  terms  that  were  difficult  or 
impossible  for  the  homeowners  to  meet. 
Oftentimes  the  treinsactions  involved 


fraud  or  unlawful  misrepresentations  by 
lenders  or  brokers. 

HOEPA  does  not  prohibit  creditors 
from  making  any  type  of  home-secured 
loan,  nor  does  it  limit  or  cap  rates  that 
creditors  may  charge.  Instead,  the  act 
identifies  a  class  of  high-cost  mortgage 
loans  through  rate  and  fee  triggers.  For 
transactions  covered  by  HOEPA, 
creditors  must  provide  abbreviated 
disclosures  to  consumers  at  least  three 
days  before  the  loan  is  closed,  in 
addition  to  the  disclosures  generally 
required  by  TILA.  When  combined  with 
TILA's  three-day  right  of  rescission  after 
the  loan  closing,  the  HOEPA  disclosures 
afford  consumers  a  minimxun  of  six 
days  to  consider  key  loan  terms  before 
finally  deciding  to  enter  into  a 
transaction.  Transactions  covered  by 
HOEPA  are  also  subject  to  substantive 
limitations  that  prohibit  certain  terms 
from  being  included  in  the  loan 
agreement. 

HOEPA  directs  the  Board,  in 
consultation  with  its  Consumer    ' 
Advisory  Council,  to  conduct  public 
hearings  periodically  to  examine  home- 
equity  loans  in  the  marketplace  and 
consider  the  adequacy  of  federal  laws 
(including  HOEPA)  in  protecting 
consumers — particularly  low-income 
consumers.  In  June  1997,  v«thin  two 
years  after  HOEPA  became  effective,  the 
Board  held  hearings  on  home-equity 
lending  and  HOEPA.  The  results  of 
those  hearings  were  summarized  and 
submitted  to  the  Congress  by  the  Board 
and  Department  of  Housing  and  Urban 
Development  (HUD)  in  July  1998.  in  a 
joint  report  concerning  reform  of  TILA 
and  the  Real  Estate  Settlement 
Procedures  Act. 

Predatory  lending  practices  in  home- 
secured  loans  continue  to  receive 
attention  from  the  Congress  and 
regulatory  agencies.  The  available 
information  concerning  predatory 
lending  is  essentially  anecdotal;  there  is 
no  ready  method  for  measuring  the 
amount  of  predatory  lending  or 
determining  how  prevalent  a  problem  it 
represents.  There  are  enough  anecdotal 
reports,  however,  to  suggest  that 
predatory  lending  continues  to  be  a 
problem.  Abusive  practices  may 
involve,  among  other  things,  excessive 
fees  and  interest  rates,  unnecessary 
insurance,  and  fraud.  Borrowers  saddled 
with  unaffordable  payments  can  lose 
their  homes.  Excessive  up-front  fees 
combined  with  frequent  refinancings 
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(often  referred  to  as  "loan  flipping") 
may  also  strip  the  equity  from 
consumers"  homes. 

Given  the  wide  range  of  practices  that 
predatory  lending  may  involve,  a 
multifaceted  approach  to  dealing  with 
the  problem,  including  both  regulatory 
and  noiu'egulatory  strategies,  is  likely  to 
be  the  most  effective.  This  includes 
strengthening  enforcement  of  current 
laws,  voluntary  industry  action, 
community  outreach  efforts,  and 
consumer  education  and  counseling. 
Several  bills  taking  different  approaches 
to  addressing  predatory  lending  have 
been  introduced  in  the  Congress. 
Several  states  have  enacted  or  are 
considering  legislation.  The  Board  has 
convened  a  nine-agency  working  group, 
including  the  five  federal  agencies  that 
supervise  depository  institutions,  HUD, 
the  Office  of  Federal  Housing 
Enterprises  Oversight,  the  Department 
of  Justice,  and  the  Federal  Trade 
Commission.  The  aims  of  the  group  are 
to  tighten  enforcement  of  existing 
statutes  and  to  establish  a  coordinated 
approach  to  addressing  predatory 
practices. 

On  May  24,  the  Board  presented 
testimony  at  a  hearing  held  by  the 
House  Committee  on  Banking  and 
Financial  Services  on  predatory  lending 
and  possible  remedial  actions.  HUD  and 
the  Department  of  the  Treasiuy  have 
convened  a  National  Task  Force  on 
Predatory  Lending.  The  primary  mission 
of  the  Task  Force  has  been  to  collect 
information  about  predatory  lending, 
provide  data  on  the  impact  of  predatory 
practices,  and  comment  on  existing 
legislative  proposals  for  reform  in  order 
to  provide  a  basis  for  HUD  and  Treasury 
to  make  recommendations  for 
legislation  to  the  Congress.  To  solicit 
information  about  local  and  national 
aspects  of  the  predatory  lending 
problem,  HUD  and  Treasiuy  held  five 
pubic  forums  in  Los  Angeles.  Chicago, 
New  York,  Atlcmta,  and  Baltimore.  On 
June  20,  HUD  and  Treasury  issued  a 
report  on  their  findings,  that  discusses 
possible  ways  to  curb  predatory  lending 
and  contains  recommendations  to  the 
Congress  regarding  possible  legislative 
action  and  to  the  Board  regarding  the 
exercise  of  the  Board's  regulatory 
authority  under  HOEPA. 

The  Board's  home-equity  hearings 
under  HOEPA  will  be  primarily  focused 
on  the  Board's  regulatory  authority 
under  that  act,  and  specific  ways  that 
the  Board  might  consider  exercising  that 
authority.  As  described  below,  the 
Board  is  authorized  to  make  some 
adjustments  to  HOEPA's  high-cost 
triggers  that  could  affect  the  scope  of  the 
act's  coverage.  The  Board  is  also 
directed  by  HOEPA  to  prohibit  certain 


acts  and  practices  in  connection  with 
mortgage  loans  if  the  Board  makes  the 
finding  required  by  the  statute.  Based  on 
information  gathered  during  recent 
public  hearings,  the  interagency 
discussions,  and  meetings  with  industry 
and  consumer  representatives,  the 
Board  has  developed  a  series  of 
questions  for  discussion  at  the  HOEPA 
hearings  and  for  public  comment.  These 
questions  are  intended  to  solicit  views 
on  the  ways  that  the  Board  might 
exercise  its  authority,  and  will  be  used 
to  focus  the  discussion  at  the  HOEPA 
hearings  on  possible  regulatory 
approaches  to  deter  predatory  lending. 

The  Truth  in  Lending  Act  and  HOEPA 

The  Truth  in  Lending  Act  (TILA)  (15 
U.S.C.  1601  et  seq.)  is  intended  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amount  (the  "finance  charge") 
and  as  an  annual  percentage  rate  (the 
"APR").  Uniformity  in  creditors' 
disclosiu-es  is  intended  to  assist 
consumers  in  comparison  shopping. 
TILA  requires  additional  disclosures  for 
loans  secluded  by  a  consumer's  home 
and  permits  consumers  to  rescind 
certain  transactions  that  involve  their 
principal  dwelling.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  part  226). 

The  Home  Ownership  and  Equity- 
Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325,  108  Stat.  2160,  amends  TILA  to 
impose  disclosure  requirements  and 
substantive  limitations  on  certain  home- 
secured  loans  (closed-end  installment 
loans)  with  rates  and  fees  above  a 
specified  amount.  A  loan  is  covered  by 
HOEPA  if  (1)  the  APR  exceeds  the  rate 
for  treasiuy  securities  with  a 
comparable  matiu-ity  by  more  than  10 
percentage  points,  or  (2)  the  points  and 
fees  paid  by  the  consumer  exceed  the 
greater  of  8  percent  of  the  loan  amount 
or  $400  (adjusted  annually  based  on  the 
consumer  price  index).  HOEPA  is 
implemented  by  section  32  of  the 
Board's  Regulation  Z  (12  CFR  226.32), 
effective  in  October  1995.  60  FR  15463, 
March  24,  1995. 

HOEPA  does  not  prohibit  creditors 
from  making  any  home-secured  loan, 
nor  does  it  limit  or  cap  rates  that 
creditors  may  charge.  Instead,  HOEPA 
layers  disclosure  and  timing 
requirements  onto  the  requirements 
already  imposed  for  consumer  credit 
transactions.  Creditors  offering  HOEPA- 
covered  loans  must  provide  abbreviated 
disclosures  to  consumers  three  days 


before  the  loan  is  closed.  The 
disclosures  provide  that  consumers  are 
not  obligated  to  complete  the  closing, 
remind  borrowers  that  they  could  lose 
their  home  if  they  fail  to  make 
payments,  and  state  a  few  key  cost 
disclosures,  including  the  APR,  the 
regular  payment,  and,  if  the  loan  has  a 
variable  rate,  a  "worst  case  payment"  if 
rates  increase  as  high  and  quickly  as 
possible  under  the  loan  agreement. 

In  addition,  creditors  making  HOEPA- 
covered  loans  are  prohibited  from 
including  in  their  loan  agreements, 
among  other  provisions:  (1)  Balloon 
payments  in  loans  with  maturities  of 
less  than  five  years,  (2)  payment 
schedules  that  result  in  negative 
amortization,  (3)  higher  default  interest 
rates,  and  (4)  prepayment  penalties  in 
most  instances.  Consumers  entering  into 
a  HOEPA-covered  loan  may  rescind  the 
transaction  for  up  to  three  years  after 
closing  if  creditors  fail  to  provide  the 
early  disclosvues  or  if  they  include  a 
prohibited  term  in  the  loan  agreement. 

Home-purchase  loans  are  not  covered 
by  HOEPA.  Although  reverse  mortgages 
are  exempt  from  the  HOEPA 
requirements  imposed  for  traditional 
mortgages,  reverse  mortgages  are  subject 
to  an  alternative  detailed  disclosure 
scheme  under  HOEPA  (implemented  by 
section  33  of  Regulation  Z).  Home- 
equity  lines  of  credit  (open-end  credit) 
are  also  exempt  from  HOEPA,  as 
congressional  hearings  preceding 
enactment  did  not  reveal  evidence  of 
abusive  practices  cormected  with  open- 
end  home-equity  lending. 

In  June  1997,  the  Board  held  hearings 
on  home-equity  lending  and  HOEPA  in 
Los  Angeles,  Atlanta,  and  Washington, 
DC.  Participants  were  asked  to  address 
several  topics,  including  the  effect  of 
HOEPA  on  homeowners  seeking  home- 
equity  credit  and  on  credit 
opportimities  in  the  communities 
targeted  by  the  legislation  (for  example, 
whether  there  had  been  changes  to  the 
volume  or  cost  of  home-equity 
installment  loans);  the  effectiveness  of 
the  disclosiues  and  suggestions  for 
improvements;  and  whether  any 
exemptions  or  prohibitions  would  be 
appropriate  for  the  Board  to  consider 
under  its  HOEPA  rulemaking  authority. 
62  FR  23189,  April  29,  1997. 

Those  testifying  at  the  hearings 
generally  concurred  that  it  was  too  soon 
after  HOEPA's  enactment  to  determine 
the  effectiveness  of  the  new  law. 
However,  consumer  representatives 
reported  continuing  abusive  practices 
by  home-equity  lenders  of  all  degrees  of 
sophistication.  The  hearings  formed  the 
basis  for  a  detailed  analysis  of  the 
problem  of  abusive  lending  practices  in 
mortgage  lending  contained  in  a  July 
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1998  report  to  the  Congress  by  the  Board 
and  HUD  on  possible  reforms  to  TILA 
and  the  Real  Estate  Settlement 
Procedures  Act  regarding  mortgage- 
related  disclosures.  (The  1998  joint 
report  is  available  at  the  Board's  website 
address:  www.federalreserve.gov/ 
boarddocs/press/general/1998.)  Chapter 

6  of  the  report  suggested  a  multifaceted 
approach  to  curbing  predatory  lending 
practices,  including  some  legislative 
action,  stronger  enforcement  of  current 
laws,  and  nonregulatory  strategies  such 
as  community  outreach  efforts  and 
consumer  education  and  counseling. 
(See  also  Chapter  2  at  page  17,  Chapter 

7  at  page  76,  and  Appendix  D.) 


n.  Public  Hearings 

Since  HOEPA  s  enactment,  the 
volume  of  home-equity  lending  has 
increased  significantly.  This  overall 
growth  in  home-equity  lending  has  been 
accompanied  by  a  sharp  boost  in  the 
subprime  mortgage  market.  HUD  reports 
that  the  niunber  of  subprime  home- 
equity  loans  has  increased  from  80,000 
in  1993  to  790,000  in  1998. 

The  growth  in  subprime  lending 
brought  a  substantial  increase  in  the 
availability  of  credit  to  borrowers 
having  less-than-perfect  credit  histories 
and  to  other  consiuners  who  do  not 
meet  the  underwriting  standards  of 
prime  lenders.  Because  consumers  who 
obtain  subprime  mortgage  loans  have,  or 
perceive  they  have,  fewer  credit  options 
than  other  borrowers,  they  may  be  more 
vulnerable  to  unscrupulous  lenders  or 
brokers.  With  the  increase  in  the 
number  of  subprime  loans,  consumer 
advocates  have  been  concerned  for  some 
time  about  the  potential  for  a 
corresponding  increase  in  the  number  of 
predator}'  loans.  Some  industry 
representatives  have  noted,  however, 
that  the  trend  toward  securitizing 
subprime  mortgages  has  served  to 
standardize  creditor  practices  and  to 
limit  the  opportunity  for  widespread 
abuse. 

To  address  concerns  about  predatory 
lending  and  consider  approaches  the 
Board  might  take  in  exercising  its 
regulatory  authority  under  HOEPA,  the 
Board  has  scheduled  three  one-day 
hearings  in  Charlotte  (Thursday,  July 
27),  Boston  (Friday.  August  4],  and  San 
Francisco  (Thursday.  September  7).  The 
hearings  will  seek  statements  from  the 
public  about  home-equity  lending  in 
general,  but  will  focus  specifically  on 
collecting  testimony  on  the  ways  that 
the  Board  might  use  its  rulewriting 
authority  under  HOEPA  to  address 
predatory  lending  practices  in  the 
home-equity  market.  To  focus  the 
discussion  at  the  hearings,  interested 
parties  wishing  to  present  oral 


statements  at  the  hearings  (and  persons 
submitting  written  comments  to  the 
Board)  are  asked  to  address  the  issues 
set  forth  below,  as  applicable: 

A.  Adjusting  the  HOEPA  Triggers 

HOEPA  covers  mortgage  loans  that 
meet  one  of  the  act's  two  "high-cost" 
triggers.  A  loan  is  covered  if  (1)  the  APR 
exceeds  the  rate  for  treasury  securities 
with  a  comparable  maturity  by  more 
than  10  percentage  points,  or  (2)  the 
points  and  fees  paid  by  the  consumer 
exceed  the  greater  of  8  percent  of  the 
loan  amount  or  $400.  The  Board  is 
required  to  adjust  the  $400  threshold 
annually,  based  on  the  consiuner  price 
index;  for  2000  the  amount  is  $451. 

1.  APR  Trigger 

HOEPA  authorizes  the  Board  to  adjust 
the  HOEPA  trigger  by  2  percentage 
points  from  the  current  standard  of  10 
percentage  points  above  the  U.S. 
Treasury  securities  with  comparable 
maturities.  Some  consumer  advocates 
and  others  have  suggested  that,  based  on 
the  current  APR  trigger,  only  a  small 
percentage  of  subprime  mortgage  loans 
are  covered  by  HOEPA.  They  contend 
that  lowering  the  APR  trigger  would 
allow  HOEPA's  protections  to  be 
extended  to  a  broader  class  of 
transactions. 

•  Would  lowering  the  APR  trigger  to 
8  percentage  points  be  effective  in 
furthering  the  purposes  of  HOEPA,  and 
if  so,  how? 

•  If  the  APR  trigger  were  lowered, 
would  such  action  have  any  significant 
impact  on  the  availability  or  cost  of 
subprime  mortgage  loans? 

The  Board  also  solicits  comment  on 
any  available  data  regarding  the 
percentage  of  subprime  mortgage  loans 
covered  under  the  existing  APR  trigger, 
and  the  percentage  of  transactions  that 
would  be  affected  by  lowering  the 
trigger  by  2  percentage  points. 

2.  Points  and  Fees  Trigger 

A  loan  is  covered  by  HOEPA  if  the 
points  and  fees  paid  by  the  consumer 
exceed  the  greater  of  8  percent  of  the 
loan  amount  or  $400.  For  this  purpose, 
"points  and  fees"  include  all  items 
included  in  the  finance  charge  and  APR 
except  interest,  and  all  compensation 
paid  to  mortgage  brokers.  The  act 
specifically  excludes  reasonable  closing 
costs  that  are  paid  to  unaffiUated  third 
parties.  HOEPA  also  authorizes  the 
Board  to  add  "such  other  charges"  to 
the  points  and  fees  test  as  the  Board 
deems  appropriate.  Accordingly, 
comment  is  solicited  on  what  fees,  if 
any,  should  be  added  to  the  calculation. 
In  particular,  comment  is  requested  on 
the  following: 


a.  Credit  Insurance:  Premiums  paid 
for  credit  insurance  that  a  borrower  is 
required  to  purchase  are  finance  charges 
that  are  ciurently  included  in  both  the 
APR  and  the  points  and  fees  test  under 
HOEPA.  But  premiums  paid  for  optional 
credit  life  insurance  currently  are  not 
included  in  the  points  and  fees  test. 
Some  consimier  advocates  assert  that 
because  these  premiums  are  excluded, 
predatory  lenders  may  avoid  HOEPA 
coverage  by  "packing"  loans  with  high- 
priced  credit  insurance  that  represents  a 
significant  source  of  fee  income,  in  Ueu 
of  charging  fees  that  would  be  included 
under  the  ciurent  HOEPA  trigger. 

•  What  would  be  the  effect  of 
including  lump-sum  premiums 
collected  at  closing  for  optional  credit 
insurance  in  HOEPA's  points  and  fees 
test?  Should  such  premiums  be 
included  only  if  they  are  paid  to  the 
creditor  or  an  affiliate  of  the  creditor,  or 
only  to  the  extent  that  the  creditor 
receives  compensation  in  connection 
with  the  sale  of  the  insiu^nce? 

b.  Prepayment  Penalties:  In  some 
cases,  prepayment  penalties  may 
provide  fee  income  that  is  an  additional 
incentive  for  creditors  to  encourage 
frequent  refinancings  that  are  not  in  a 
consumer's  interest.  If  the  consumer 
must  pay  a  prepayment  penalty  to  the 
same  creditor  that  is  refinancing  the 
loan,  the  prepayment  fee  could  be 
viewed  as  a  cost  of  the  new  transaction. 

•  What  would  be  the  effect  of 
including  a  prepayment  penalty 
(assessed  on  the  original  loan)  in 
HOEPA's  points  and  fees  test  for  the 
new  loan  when  the  loan  is  refinanced 
with  the  same  creditor  (or  an  affiUate)? 

c.  Points:  Consumers  who  refinance 
their  loans  generally  pay  points  on  the 
entire  refinanced  amount. 

•  What  would  be  the  effect  of  adding 
any  points  paid  by  the  consumer  for  the 
existing  loan  to  the  points  and  fees  test 
when  the  same  creditor  (or  an  affiliate) 
refinances  the  loan  within  a  specified 
time  period? 

The  current  points  and  fees  test  under 
HOEPA  is  complex.  The  statute  allows 
many  closing  costs  to  be  excluded  from 
the  calculation  if  they  are  reasonable 
and  paid  to  third  parties.  The  Board 
solicits  comments  on  whether  a  better 
approach  would  be  to  recommend  a 
statutory  amendment  that  would 
include  all  closing  costs  in  the  points 
and  fees  test. 

B.  Restricting  Certain  Acts  or  Practices 
Under  HOEPA 

The  hearings  will  explore  how  the 
Board's  regulatory  authority  imder 
HOEPA  to  prohibit  specific  practices 
can  be  used  to  curb  predatory  lending. 
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Under  HOEPA,  the  Board  is  authorized 
to  prohibit  acts  and  practices: 

•  In  connection  with  mortgage 
loans — if  the  Board  finds  the  practice  to 
be  unfair,  deceptive,  or  designed  to 
evade  HOEPA;  and 

•  In  connection  with  refinancings  of 
mortgage  loans — if  the  Board  finds  that 
the  practice  is  associated  with  abusive 
lending  practices  or  otherwise  not  in  the 
interest  of  the  borrower. 

Comment  is  invited  on  the  following 
specific  approaches  to  dealing  with 
predatory  lending  practices,  and 
whether  any  new  requirements  or 
prohibitions  should  apply  to  all 
mortgage  transactions,  only  to 
refinancings,  or  only  to  HOEFA-covered 
refinancings.  Both  regulatory  and 
legislative  proposals  should  be 
discussed. 

1.  Credit  insurance.  Premiums  for 
credit  insurance  are  often  collected  from 
the  borrower  at  closing  and  added  to  the 
loan  amount,  increasing  the  total 
finance  charges  paid  by  the  consumer. 
Consumer  advocates  express  concern 
about  high-pressure  sales  tactics,  which 
may  mislead  consumers  about  whether 
the  insurance  is  required.  The  Board 
previously  recommended  that  the 
Congress  consider  prohibiting  the 
advance  collection  of  premiums  for 
credit  insurance  policies  in  connection 
with  HOEPA  loans.  If  no  statutory 
prohibition  is  adopted,  should  the 
Board  regulate  the  conditions  under 
which  such  policies  are  sold  or 
financed?  For  example: 

•  What  would  be  the  effect  of  the 
Board's  requiring  the  sale  of  single- 
premium  policies  to  be  accompanied  by 
a  disclosure  that  the  coverage  may  also 
be  available  with  periodic  premiums? 
What  other  disclosures  might  be 
helpful? 

•  To  address  concerns  about 
"insurance  packing,"  what  would  be  the 
effect  of  the  Board's  requiring  that  the 
sale  of  single-premium  policies  include 
a  disclosure  at  the  time  of  purchase  of 
how  unearned  premiums  will  be  rebated 
if  the  policy  is  cancelled  or  the  loan  is 
paid  in  full  early? 

•  What  would  be  the  effect  of 
requiring  notification  to  borrowers,  after 
the  loan  closing,  of  their  right  to  cancel 
the  policy  and  obtain  a  refund? 

•  What  would  be  the  effect  of 
regulations  prohibiting  creditors  fi'om 
selling  single-premium  insurance 
products  until  after  loan  closing? 

2.  Unaffordable  loans.  Under  HOEPA 
a  creditor  may  not  engage  in  a  pattern 
or  practice  of  extending  credit  based  on 
the  collateral  if  (given  the  consumer's 
current  and  expected  income,  current 
obligations,  and  employment  status)  the 


consumer  will  be  unable  to  make  the 
scheduled  loan  payments. 

•  Would  additional  interpretative 
guidance  on  the  "pattern  or  practice" 
requirement  be  useful,  or  are  case-by- 
case  determinations  more  appropriate? 
If  additional  guidance  would  be  useful, 
what  elements  of  the  requirement 
should  the  guidance  address? 

•  What  regulatory  standards  could 
the  Board  adopt  for  determining 
whether  a  creditor  has  considered  the 
consumer's  ability  to  repay  the  loan  in 
order  to  satisfy  this  requirement? 

3.  Refinancing  lower-rate  loans.  When 
a  consumer  seeks  a  second  mortgage  to 
consolidate  debts  or  to  finance  home 
improvements,  some  creditors  also 
require  the  existing  first  mortgage  to  be 
paid  off  as  a  condition  of  providing  the 
new  funds.  This  ensures  that  the 
creditor  will  be  the  senior  lien-holder, 
but  may  increase  significantly  the  points 
and  fees  paid  for  the  new  loan.  Is 
regulatory  action  appropriate  to  protect 
consximers  from  abuses  and,  if  so,  what 
type  of  action  could  be  taken  without 
restricting  credit  in  legitimate 
transactions? 

4.  Balloon  Payments.  Depending  on 
the  circumstances,  mortgages  with  a 
balloon  payment  feature  may  be 
attractive  to  some  borrowers,  but  may 
harm  other  consumers.  HOEPA 
currently  prohibits  balloon  payments  for 
high-cost  loans  that  have  terms  of  less 
than  5  years.  Lenders  that  price  their 
loans  just  below  HOEFA's  triggers, 
however,  might  include  balloon 
payments  that  force  consumers  to 
refinance  the  loan  and  pay  additional 
points  and  fees. 

•  For  loans  not  covered  by  HOEFA's 
restriction  on  balloon  payments,  are  any 
restrictions  or  additional  disclosiues 
needed  in  connection  with  balloon 
payments  in  order  to  prevent  abusive 
practices? 

•  To  avoid  evasions  of  HOEPA's 
restrictions  on  balloon  payments,  what 
would  be  the  effect  of  the  Board's 
prohibiting  "payable  on  demand" 
clauses  for  HOEPA  loans  unless  such  a 
clause  is  exercised  in  connection  vdth  a 
consumer's  default?  (A  similar 
limitation  already  exists  for  home- 
equity  lines  of  credit.) 

5.  Prepayment  penalties.  Prepayment 
penalties  allow  creditors  to  recover  their 
transaction  costs  if  loans  are  prepaid 
earlier  than  expected.  That  rationale 
may  not  be  relevant  in  cases  where  high 
rates  and  up-front  fees  are  charged.  In 
such  cases,  the  penalty  might  be  used  to 
deter  the  consumer  from  refinancing  the 
loan  on  more  favorable  terms. 

•  Is  it  feasible  to  limit  the  use  of 
prepajonent  penalties  to  transactions 
where  consumers  receive,  in  return,  a 


benefit  in  the  form  of  lower  up-front 
costs  or  lower  interest  rates?  How  might 
the  existence  of  such  benefits  be 
measured? 

6.  Foreclosures.  Consumers  who  have 
been  victims  of  abusive  practices  must 
be  afforded  adequate  opportunity  to 
assert  their  rights  in  order  to  avoid 
unwarranted  foreclosures.  State  law  and 
local  practice  generally  govern  the 
procediues  followed  for  foreclosiues. 
Some  states  require  actual  notice  to  the 
consumer,  but  in  other  states  notice  by 
publication  is  sufficient.  Even  when 
consumers  do  receive  notice,  they  may 
not  get  adequate  information  about  their 
legal  options. 

•  Wliat  would  be  the  effect  of  setting 
minimum  federal  standards  for 
foreclosiues  involving  a  consumer's 
primary  dwelling?  For  example,  a 
creditor  might  be  required  to  provide 
the  consumer  with  actual  notice  of:  (1) 
The  applicable  foreclosure  procediu-es; 
(2)  any  legal  rights  the  consumer  may 
have  to  avoid  the  foreclosure;  and  (3) 
the  specific  amount  that,  if  paid  in 
accordance  with  the  notice,  will 
terminate  the  foreclosure. 

7.  Misrepresentations  regarding 
borrower's  qualifications.  There  is  some 
concern  that  many  borrowers  who 
obtain  high-cost  loans  may  actually 
qualify  for  lower  cost  credit.  Some 
brokers  or  creditors  may  provide 
consumers  with  false  or  materially 
misleading  information  that  the 
consumer  does  not  qualify  for  a  lower 
cost  loan  based  on  the  creditor's 
underwriting  criteria.  Such  a  practice 
generally  would  be  illegal  under  state 
laws  that  protect  against  fraud  and 
deception.  What  benefit  to  consumers 
might  be  achieved  if  the  Board  issued  a 
rule  that  prohibited  such 
misrepresentations  as  unfair  and 
deceptive  under  HOEPA? 

8.  Reporting  borrowers'  payment 
history.  Some  creditors  do  not  report  to 
consumer  reporting  agencies  subprime 
borrowers'  good  payment  history  in 
order  to  avoid  having  the  borrowers 
solicited  by  competitors  for  a 
refinancing  on  more  attractive  terms. 
What  would  be  the  effect  of  requiring 
creditors  that  choose  not  to  report 
borrowers'  positive  payment  history  to 
disclose  that  fact? 

9.  Referral  to  credit  counseling 
services.  What  regulatory  action  would 
better  enable  consumers  in  general,  or 
HOEPA  borrowers  in  particular,  to  take 
advantage  of  any  available  credit 
counseling  services? 

10.  HOEPA  disclosures.  In  their  1998 
report  to  the  Congress,  the  Board  and 
HUD  recommended  amendments  to  the 
required  disclosures,  including  adding 
references  to  the  availability  of  credit 
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counseling,  using  more  "user-friendly" 
text  in  the  narrative  reminders  about  the 
potential  consequences  for  not  making 
payments,  and  requiring  the  consumer's 
monthly  income  to  be  disclosed  in  close 
proximity  to  the  consumer's  monthly 
payment.  Comment  is  requested  on 
those  recommendations.  Comment  also 
is  solicited  on  whether  additional 
information  in  the  current  HOEPA 
disclosures  would  benefit  consumers. 
For  example: 

•  The  consumer  must  receive  HOEPA 
disclosures  three  days  before  loan 
closing,  specifv'ing  the  APR  and 
monthly  payment  amount.  Due  to  the 
marketing  practices  of  some  lenders, 
consumers  may  not  be  aware  of  high  up- 
front costs  that  will  be  financed.  What 
would  be  the  effect  of  the  Board's 
requiring  that  the  disclosure  also 
include  additional  information,  such  as 
the  total  loan  amount  on  which  the 
disclosed  monthly  payment  is  based? 

•  For  HOEPA  loans,  what  would  be 
the  effect  of  requiring  that  consumers 
receive  a  complete  Truth  in  Lending 
disclosure  statement  three  days  before 
closing? 

11.  Open-end  home  equity  lines. 
HOEPA  does  not  cover  home-equity 
lines  of  credit.  Is  there  evidence  that 
lenders  are  using  open-end  credit  lines 
to  evade  HOEPA?  If  so,  what  benefit 
might  be  derived  from  prohibiting  the 
practice  of  structiuing  a  home-seciued 
loan  as  open-end  credit  in  order  to 
evade  the  provisions  of  HOEPA?  How 
could  such  practices  be  identified  and 
what  limitations  on  these  practices 
would  be  appropriate  to  effect  the 
purposes  of  HOEPA? 

Community  Outreach  and  Consumer 
Education 

In  addition  to  issues  concerning  the 
Board's  regulatory  authority  under 
HOPEA,  views  will  also  be  elicited  at 
the  hearings  about  nonregulatory 
approaches  to  curbing  predatory 
lending,  such  as  community  outreach 
and  consumer  education.  Accordingly, 
the  Board  seeks  comment  on  the 
following: 

What  community  outreach  activities 
and  consumer  education  efforts  are 
being  piusued  currently?  Which  types 
of  products,  programs,  and  delivery 
systems  have  been  most  effective?  What 
other  strategies  might  be  implemented 
to  reach  the  targeted  populations?  How 
might  outreach  and  education  efforts  be 
tailored  to  address  some  lenders'  and 
brokers'  aggressive  marketing  practices? 
What  role  can  government  agencies  play 
in  increasing  the  effectiveness  of  these 
programs? 


Additional  Data 

The  Board  seeks  information  about 
any  studies  or  data  pertaining  to 
subprime  lending  or  HOEPA  loans  that 
would  be  useful  in  determining  how  the 
Board  might  use  its  regulatory  authority 
under  HOEPA.  For  example,  are  there 
data  regarding  the  percentage  of  HOEPA 
loans  that  result  in  foreclosures?  Are 
there  data  regarding  the  effect  of  HOEPA 
disclosiu-es  showing  the  percentage  of 
transactions  cancelled  by  borrowers 
based  on  disclosiues  provided  before 
closing? 

in.  Form  of  Statements  and  Comments 

These  hearings  are  open  to  the  public 
to  attend.  Invited  speakers  will 
participate  in  panel  discussions.  In 
addition,  about  two  hours  is  reserved  for 
brief  statements  by  other  interested 
parties,  starting  at  approximately  2:30 
p.m.  To  allow  as  many  persons  as 
possible  to  offer  their  views  dimng  this 
period,  oral  statements  should  be  brief 
(five  minutes  or  less);  written  statements 
of  any  length  may  be  submitted  for  the 
record.  Interested  parties  who  wish  to 
participate  during  this  "open-mike" 
period  are  asked  to  contact  the  Board  in 
advance  of  the  hearing  date,  to  facilitate 
plaiming  for  this  portion  of  the  hearings. 
The  order  of  speakers  generally  will  be 
based  on  their  registration  at  the  hearing 
site  on  the  day  of  the  hearing. 

Comment  letters  should  refer  to 
Docket  No.  R-1075,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
font  size  of  10  or  12.  This  will  enable 
the  Board  to  convert  the  text  to 
machine-readable  form  through 
electronic  scanning,  and  will  facilitate 
automated  retrieval  of  comments  for 
review.  Also,  if  accompanied  by  an 
original  document  in  paper  form, 
comments  may  be  submitted  on  3V2 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-  or  Windows-based 
format. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  6,  2000. 
Jennifer  J.  Johnson, 
Secretary  to  the  Board. 
[FR  Doc.  00-17520  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  4,  19,  122,  123,  127, 141 
and  142 

RIN1515-AC57 

General  Order  Warehouses 
AGENCY:  Customs  Service,  Treasury. 


ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
amend  the  Customs  Regulations 
principally  to  create  a  new  class  of 
bonded  warehouse  exclusively  for  the 
receipt  of  general  order  merchandise, 
and  to  include  procedures  for 
authorizing  and  operating  general  order 
warehouses.  This  proposal  is  in 
response  to  a  recent  increase  in  the 
amount  of  unentered  merchandise  being 
moved  into  general  order  facilities.  This 
increase  has  resulted  from  changes  in 
the  law,  and  it  has  prompted  the 
importing  community  to  request  that 
Customs  put  in  place  imiform,  national 
procedures  for  approving  and  operating 
warehouses  receiving  general  order 
merchandise. 

In  addition,  changes  are  proposed  to 
the  Customs  Regulations  to  implement 
certain  amendments  to  the  law  made  by 
the  Customs  modernization  portion  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  The 
amendments  concern  the  circumstances 
where  the  title  to  unclaimed  and 
abandoned  merchandise  vests  in  the 
Government,  in  lieu  of  sale  of  the 
merchandise  at  public  auction. 
DATES:  Comments  must  be  received  on 
or  before  September  11,  2000. 
ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Bradley,  Office  of  Field 
Operations.  202-927-0765. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
107  Stat.  2057  (Pub.  L.  103-182; 
December  8.  1993),  popularly  known  as 
the  Customs  Modernization  Act  (Mod 
Act),  amended  a  number  of  Customs 
and  navigation  laws. 

In  particular,  section  656  of  the  Mod 
Act  amended  19  U.S.C.  1448(a)  to 
provide,  among  other  things,  that  the 
owner  or  master  of  any  vessel  or 
vehicle,  or  agent  thereof,  would  be 
required  to  notify  Customs  of  any 
merchandise  or  baggage  unladen  from 
the  vessel  or  vehicle,  for  which  entry 
was  not  made  within  the  time 
prescribed  by  law  or  regxdation;  and  if 
entry  were  not  made  within  the 
prescribed  time,  the  master  or  person  in 
charge  of  the  importing  vessel  or 
vehicle,  or  agent  thereof,  would  be 
responsible  for  such  unentered 
merchandise  imtil  it  was  removed  from 
the  carrier's  control  and  placed  in 
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, -neral  order  status  in  accordance  with 
19  U.S.C.  1490. 

In  concert  with  this,  section  658  of  the 
Mod  Act  amended  19  U.S.C.  1490  by 
deleting  the  requirement  that  a  Customs 
officer  take  unentered  merchandise  into 
Customs  custody  and  send  it  to  a 
bonded  warehouse.  Instead,  carriers  are 
now  required  to  notify  both  Customs 
and  a  bonded  warehouse  of  the 
unentered  merchandise,  and  the  bonded 
warehouse  would  then  have  to  arrange 
for  the  transportation  and  storage  of  the 
merchandise  at  the  risk  and  expense  of 
the  consignee. 

These,  and  related,  statutory 
amendments  were  implemented  by  a 
final  rule  document  amending  the 
Customs  Regulations,  that  was 
published  in  the  Federal  Register  (63 
FR  51283)  on  September  25,  1998,  as 
T.D.  98-74; 

Based  on  the  statutory  amendments, 
and  the  Customs  Regulations 
implementing  them,  imported 
merchandise  could  not  remain  at  the 
wharf,  pier  or  other  place  of  unlading 
more  than  1 5  calendar  days  after  its 
landing;  or,  if  transferred  from  the 
arriving  carrier  to  any  party  under  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry,  the  merchandise  could 
not  remain  in  the  custody  of  that  party 
more  than  15  calendar  days  after  its 
receipt  under  a  Customs-authorized 
permit  to  transfer  or  more  than  15 
calendar  days  after  its  arrival  at  the  port 
of  destination,  as  provided  in  §§  4.37, 
122.50,  123.10,  Customs  Regulations  (19 
CFR  4.37.  122.50.  123.10).  There  is  no 
provision  in  these  regulations  for  any 
extension  of  this  15-day  period. 

Customs  and  the  trade  nave 
consequently  seen  an  increase  in  the 
amount  of  unentered  merchandise 
moving  into  general  order  facilities, 
including  merchandise,  such  as 
hazardous  materials,  requiring 
specialized  storage  facilities.  Due  to  this 
increase  in  merchandise  moving  into 
temporary  storage  in  general  order 
status,  the  trade  community  has  sought 
the  establishment  of  national,  uniform 
criteria  for  the  approval  and  operation 
of  general  order  warehouses. 

Accordingly,  by  this  document, 
Customs  is  proposing  that  a  new  class 
of  bonded  warehouse,  a  Class  11 
warehouse,  be  established  exclusively  to 
handle  the  receipt  of  general  order 
merchandise  as  described  in  §  127.1, 
Customs  Regulations  (19  CFR  127.1).  It 
is  further  proposed  that  a  Class  3,  4,  or 
5  bonded  warehouse,  as  described  in 
§  19.1(a)(3),  (4),  or  (5),  Customs 
Regulations  (19  CFR  19.1(a)(3),  (4),  or 
(5)),  may  likewise  be  used  for  the 
deposit  of  general  order  merchandise, 
but  only  if  there  is  no  Class  1 1 


warehouse  otherwise  available  to 
receive  the  merchandise,  and  provided 
the  Class  3,  4,  or  5  warehouse  has  also 
been  certified  by  the  port  director  as 
meeting  the  criteria  for  a  Class  1 1 
warehouse,  following  an  application 
under  §  19.2,  Customs  Regulations  (19 
CFR  19.2).  So  far  as  such  warehouses 
are  used  for  the  purpose  of  handling 
general  order  goods,  they  will  also  be 
considered  general  order  (Class  11) 
warehouses.  Section  19.1,  Customs 
Regulations  (19  CFR  19.1),  would  be 
amended  as  necessary  to  address  these 
matters. 

Class  1  warehouses,  which  are 
premises  owned  or  leased  by  the 
Government  for  the  deposit  of 
unentered,  seized  or  unclaimed 
merchandise,  would,  however,  be 
retained  as  such,  should  the  exigencies 
of  the  service  as  determined  by  the 
applicable  port  director  require  their 
occasional  use. 

As  already  indicated,  the  application 
criteria  set  forth  in  §  19.2  would  apply 
as  well  to  a  warehouse  where  general 
order  merchandise  is  to  be  sent.  In 
addition,  as  a  condition  for  approval  of 
the  application  to  establish  a  warehouse 
facility,  at  the  discretion  of  the  port 
director,  minimum  space  requirements 
could  be  imposed  for  the  storage  of 
general  order  merchandise.  The  port 
director  would  need  to  post  an 
announcement  of  these  requirements  by 
a  written  notice  at  the  customhouse,  and 
by  any  appropriate  Customs-authorized 
electronic  data  interchange  system.  An 
applicant  will  not  be  subject  to  any 
minimum  space  requirements  that  aie 
posted  after  the  filing  of  his  application. 

Furthermore,  §  19.2(f}  wouldbe 
amended  to  provide,  in  the  case  of 
applications  from  a  business  entity  to 
establish  a  bonded  warehouse,  that 
Customs  may  require  the  submission  of 
fingerprints  from  all  employees  of  the 
business  entity,  as  opposed  to  only 
those  of  all  officers  and  managing 
officials.  This  requirement  would  apply 
to  applications  generally  to  establish  a 
Customs  bonded  warehouse,  including  a 
general  order  warehouse.  In  this  regard, 
there  is  a  reasonably  perceived  need 
under  the  circumstances  for  a  more 
thorough,  comprehensive  scrutiny  of 
applicants,  consistent  with  Customs 
movement  toward  a  post-audit 
environment  and  the  spirit  of  "shared 
responsibility"  embodied  in  the 
Customs  modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act. 
Additionally,  a  general  order 
warehouse  would  have  to  satisfy  the 
inventory  and  recordkeeping 
requirements  in  §  19.12,  Customs 
Regulations  (19  CFR  19.12).  However, 


the  warehouse  would  have  to  do  so 
through  an  automated  inventory  control 
and  recordkeeping  system.  Existing 
Class  3,  4  and  5  warehouses  that  handle 
general  order  merchandise  would  be 
allowed  a  reasonable  "phase-in"  period 
(specifically,  2  years)  after  which  their 
recordkeeping  systems,  at  least  insofar 
as  they  cover  general  order 
merchandise,  must  likewise  be 
automated.  Section  19.12  would  be 
revised  accordingly. 

To  this  end.  Customs  has  recently 
seen  an  increase  in  the  quantity  of 
unentered,  unclaimed  merchandise 
being  sent  into  general  order,  as 
discussed  above.  Requiring  an 
automated  inventory  system  for  such 
merchandise  would  enhance 
effectiveness  in  managing  and 
monitoring  the  greater  number  of 
general  order  transactions,  and  thus 
augment  the  ability  to  track  and 
safeguard  this  merchandise,  which 
would  benefit  both  the  importing 
community  as  well  as  the  Government. 
Specifically,  an  automated  system 
would  assist  importers  of  unentered 
cargo  by  enabling  its  more  rapid 
location  and  the  faster  resolution  of  any 
problems  associated  with  the  entry  and 
clearance  of  the  cargo.  Also,  as  noted,  it 
would  help  protect  the  potential  interest 
of  the  Government  in  the  property, 
given  that,  generally  speaking,  if 
unentered  property  remains  unclaimed 
for  6  months  from  the  date  of  its 
importation,  the  title  to  such  property 
may  vest  in  the  United  States,  and  the 
property  may  be  retained  for  official 
Government  use,  in  accordance  with  19 
U.S.C.  1491(b)  (see  infra). 

As  is  currently  the  case,  the  proprietor 
of  a  general  order  warehouse  must 
arrange  for  the  transportation  of  the 
merchandise  to,  and  its  storage  at,  the 
warehouse  facility.  It  is  observed  that 
the  warehouse  proprietor  is  responsible 
for  preparing  a  Customs  Form  (CF)  6043 
(Delivery  Ticket),  or  other  similar 
Customs  document  as  designated  by  the 
port  director  or  an  electronic  equivalent 
as  authorized  by  Customs,  that  covers 
the  proprietor's  receipt  of  the 
merchandise  and  its  transport  to  the 
warehouse  from  the  custody  of  the 
carrier  (or  from  any  other  party  to  whom 
custody  of  the  merchandise  has  been 
transferred  by  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry). 

Sections  4.37,  19.9,  122.50  and 
123.10,  Customs  Regulations  (19  CFR 
4.37,  19.9,  122.50  and  123.10),  would  be 
similarly  amended  in  conformance  with 
this  latter,  existing  requirement.  Also, 
for  editorial  purposes,  in  §  19.9,  the 
term  "bonded  carrier"  would  be 
substituted  in  place  of  "cartman  or 
lighterman". 
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In  those  cases  where  the  carrier  or  any 
other  party  to  whom  custody  of  the 
unentered  merchandise  has  been 
transferred  by  a  Customs-authorized 
permit  to  transfer  or  in-bond  entr>'  fails 
to  relinquish  custody  of  the 
merchandise  to  a  Customs-approved 
bonded  warehouse,  the  carrier  or  other 
party  would  be  liable  for  liquidated 
damages  equal  to  the  value  of  that 
merchandise  under  the  terms  and 
conditions  of  his  international  carrier  or 
custodial  bond,  as  applicable. 

On  the  other  hand,  if  Customs  finds 
that  the  proprietor  caimot  accept  the 
goods  because  they  are  required  to  be 
exported  or  destroyed,  or  for  other  good 
cause,  the  goods  would  remain  in  the 
custody  of  the  arriving  carrier  or  in  the 
custody  of  any  party  to  whom  the 
carrier  has  transferred  the  merchandise 
under  a  Customs-authorized  permit  to 
transfer  or  in-bond  entry.  In  the  event 
that  merchandise  cannot  be  accepted 
into  a  general  order  warehouse,  and  its 
exportation  or  destruction  is  required, 
as  is  the  case  with  certain  of  the  special 
categories  of  merchandise  enumerated 
in  §  127.28,  Customs  Regulations  (19 
CFR  127.28),  the  carrier  or  other  party 
would  be  responsible  under  bond  for 
exporting  or  destroying  the  goods,  as 
necessary. 

To  implement  the  foregoing 
requirements,  §§4.37,  122.50  and 
123.10  would  be  further  amended 
accordingly.  In  addition,  §  127.13, 
Customs  Regulations  (19  CFR  127.13), 
would  be  amended  consistent  with  . 
§§4.37,  122.50  and  123.10. 

Furthermore,  where  the  warehouse 
proprietor  has  taken  merchandise  into 
his  custody,  the  proprietor  would 
assume  the  responsibility  emd  expense 
for  the  destruction  of  the  merchandise, 
in  the  event  that  such  destruction  is 
found  to  be  warranted  under  the 
circumstances  (i.e.,  where  the  port 
director  concludes  that  the  merchandise 
has  no  commercial  value  or  cannot  be 
disposed  of  at  public  auction 
(unsalable)).  The  port  director  would 
authorize  such  destruction  on  a  CF 
3499,  or  on  a  similar  Customs  document 
as  designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs.  However,  before  destroying 
the  merchandise,  the  warehouse 
proprietor  would  first  have  to  make  a 
reasonable  effort  to  identify  and  inform 
the  importer  (owner)  or  consignee  of  the 
merchandise  regarding  its  intended 
destruction.  Section  127.14.  Customs 
Regulations  (19  CFR  127.14),  would  be 
revised  to  include  these  additional 
requirements. 

Also,  the  general  authority  citation  for 
part  127,  Customs  Regulations  (19  CFR 
part  127),  appearing  after  its  table  of 


contents,  would  be  revised,  and  specific 
authority  citations  would  be  added  for 
certain  regulatory  sections  in  part  127 
whose  authority  is  not  already  included 
in  the  general  authority  citation  for  the 
part.  Currently,  the  specific  statutory 
authority  citations  for  nmnerous 
regulatory  sections  in  part  127  are  set 
forth  in  parentheses  immediately 
following  the  text  of  the  sections.  To 
eliminate  unnecessary  repetition,  these 
parenthetical  citations  of  authority 
appearing  after  the  individual  sections 
would  be  deleted. 

Mod  Act  Changes;  Title  to  Unclaimed 
Merchandise  Vesting  in  Government 

In  addition,  §  127.14(a)  would  be 
revised  and  a  new  subpart  E  would  be 
added  to  part  127  essentially  to  conform 
with  and  implement  a  number  of 
amendments  made  to  19  U.S.C.  1491 
imder  section  659  of  the  Mod  Act. 
Section  1491  previously  provided  that 
unclaimed  and  abandoned  merchandise 
would  be  sold  at  public  auction. 

However,  19  U.S.C.  1491,  as  amended 
by  section  659  of  the  Mod  Act,  now 
provides  that,  as  an  alternative  to  selling 
unclaimed  and  abandoned  merchandise 
at  public  auction,  the  title  to  the 
merchandise  may  instead  vest  in  the 
United  States  following  notice  to  all 
known  interested  parties,  unless  the 
merchandise  is  timely  entered  or 
withdrawn  for  consiunption  and  all 
duties,  taxes,  fees,  charges  and  other 
expenses  accruing  on  the  merchandise 
are  paid.  As  amended,  19  U.S.C.  1491 
also  provides  that  in  the  event  that  title 
to  such  merchandise  does  vest  in  the 
Goverrunent,  Customs  may  retain  the 
property  for  its  own  official  use,  transfer 
the  property  to  any  other  Federal,  state 
or  local  agency,  destroy  the  property,  or 
otherwise  dispose  of  it. 

Moreover,  where  any  party  who  lost 
title  to,  or  a  substantial  interest  in.  the 
merchandise,  by  virtue  of  title  having 
vested  in  the  Government,  can  establish 
such  title  or  interest,  section  1491,  as 
amended,  provides  that  the  party,  upon 
filing  a  timely  and  proper  petition,  may 
be  paid  the  amoimt  that  it  is  believed 
the  party  would  have  received  had  the 
merchandise  been  sold  and  a  proper 
claim  for  the  surplus  of  the  proceeds  of 
sale  been  made  under  19  U.S.C.  1493. 

In  this  latter  regard,  19  U.S.C.  1493 
provides  that  any  surplus  of  proceeds 
from  the  sale  of  unclaimed  and 
abandoned  merchandise,  that  remains 
after  the  payment  of  certain  enumerated 
charges,  expenses,  duties,  taxes  and 
fees,  will  be  deposited  in  the  Treasury, 
unless  a  proper  claim  for  the  surplus  is 
filed  with  Customs. 


Time  Limit  Within  Which  To  Make 
Entry;  Conforming  Changes 

In  conformance  with  the  changes 
already  made  under  T.D.  98-74  to 
§§  4.37,  122.50,  and  123.10.  Customs 
Regulations,  as  discussed  above, 
§§  141.5  and  142.2.  Customs 
Regulations  (19  CFR  141.5,  142.2), 
.would  likewise  be  changed  to  require 
that  the  entry  of  merchandise  be  made 
within  15  calendar  days  (as  opposed  to 
5  working  days)  after  landing  from  a 
vessel,  aircraft  or  vehicle,  or  after  arrival 
at  the  port  of  destination  in  the  case  of 
merchandise  transported  in  bond.  Also, 
the  reference  to  entry  having  to  be  made 
"by  the  consignee"  would  be  removed 
from  these  sections,  inasmuch  as  the 
entry  law  (see  19  U.S.C.  1484(a))  no 
longer  requires  this. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  to  Customs.  Customs 
specifically  requests  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4  of  the  Treasury 
Department  Regulations  (31  CFR  1.4), 
and  §  103.11(b),  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  3rd  Floor. 
Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  proposed  amendments  primarily 
dealing  with  general  order  warehouses 
are  intended  to  expedite  the  handling 
and  disposition  of  general  order 
merchandise,  and  to  further  facilitate 
consistent  and  uniform  treatment  in  the 
administration  of  general  order 
warehouses.  Also,  the  proposed 
amendments  dealing  with  the  Mod  Act 
are  intended  to  conform  with, 
implement  and  enforce  the  provisions  of 
the  statutory  law  and  ensure  the 
protection  of  the  revenue.  As  such, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Nor  do  they  meet  the  criteria 
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lor  a    significant  regulatory  action"  as 
specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information  in  this 
notice  of  proposed  rulemaking  have  in 
part  already  been  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Numbers 
1515-0121  (Information  to  be  supplied 
by  owner  or  lessee  in  support  of 
application  to  establish  a  bonded 
warehouse  facility);  and  1515-0220 
(Notification  regarding  imported 
merchandise  or  baggage  for  which  entry 
has  not  been  made).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  the  collection  of 
information  displays  a  valid  control 
number. 

The  remaining  collection  of 
information  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507).  This  collection  of 
information  is  contained  in  §§  4.37(c), 
19.9(a),  122.50(c).  and  123.10(c).  This 
information  is  necessary  to  expedite  the 
handling  and  disposition  of  general 
order  merchandise;  ensure  that 
merchandise  and  baggage  imported  into 
the  United  States  has  been  properly 
accounted  for  in  accordance  with  the 
requirements  of  the  statutory  law;  and 
facilitate  consistent  and  uniform 
treatment  in  the  administration  of 
general  order  warehouses.  The  likely 
respondents  and/or  recordkeepers  are 
business  organizations,  including 
importers  and  carriers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  6600  hours. 

Estimated  average  annual  burden  per 
respondent/ recordkeeper:  33  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  200. 

Estimated  annual  frequency  of 
responses:  20,000. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  of  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulator^'  Affairs,  Washington,  DC 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
Comments  should  be  submitted  within 
the  same  time  frame  that  comments  are 
due  regarding  the  substance  of  the 
proposal. 


Comments  are  invited  on:  (a)  Whether 
the  collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Part  178,  Customs  Regulations  (19 
CFR  part  178),  containing  the  list  of 
approved  information  collections, 
would  be  appropriately  revised  upon 
adoption  of  the  proposal  as  a  final  rule. 


List  of  Subjects 

19  CFR  Part  4 

Cargo  vessels.  Common  carriers. 
Customs  duties  and  inspection.  Entry, 
Exports.  Imports.  Maritime  carriers. 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements.  Shipping, 
Vessels. 

19  CFR  Part  19 

Bonds,  Customs  duties  and 
inspection.  Freight.  Imports,  Licensing, 
Reporting  and  recordkeeping 
requirements.  Warehouses. 

19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports.  Air 
transportation,  Baggage,  Bonds,  Customs 
duties  and  inspection.  Foreign 
commerce  and  trade  statistics.  Freight, 
Imports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  123 

Aircraft.  Canada.  Customs  duties  and 
inspection,  Imports,  International 
boundaries.  International  traffic, 
Mexico,  Motor  carriers.  Railroads. 
Reporting  and  recordkeeping 
requirements.  Trade  agreements, 
Vehicles,  Vessels. 

19  CFR  Part  127 

Customs  duties  and  inspection. 
Exports.  Freight,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  141 

Customs  duties  and  inspection.  Entry 
of  merchandise.  Release  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 


19  CFR  Part  142 

Administrative  practice  and 
procedure.  Common  carriers  (Carrier 
initiative  program).  Customs  duties  and 
inspection.  Entry  of  merchandise  (Line 
release).  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  parts  4, 19, 

122,  123,  127,  141,  and  142,  Customs 
Regulations  (19  CFR  parts  4,  19,  122. 

123.  127.  141  and  142).  as  set  forth 
below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  and  the  relevant  specific 
authority  citation  would  continue  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1431,  1433,  1434,  1624;  46  U.S.C.  App.  3,  91. 
***** 

Section  4.37  also  issued  under  19 
U.S.C.  1448.  1457,  1490; 

***** 

2.  It  is  proposed  to  amend  §  4.37  by 
adding  a  sentence  after  the  third 
sentence  in  paragraph  (c).  by 
redesignating  paragraphs  (d),  (e),  (f),  and 
(g),  respectively,  as  paragraphs  (e),  (f), 
(g),  and  (h),  and  adding  a  new  paragraph 
(d),  and  by  adding  two  sentences  at  the 
end  of  paragraph  (e)  as  thus 
redesignated,  to  read  as  follows: 

§4.37    General  order 
*         *         «  •  * 

(c)  *  *  *  The  warehouse  proprietor  is 
responsible  for  preparing  a  Customs 
Form  (CF)  6043  (Delivery  Ticket),  or 
other  similar  Customs  document  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs,  to  cover  the  proprietor's 
receipt  of  the  merchandise  and  its 
transport  to  the  warehouse  from  the 
custody  of  the  arriving  carrier  (or  fi-om 
any  party  to  whom  custody  of  the 
merchandise  was  transferred  by  the 
carrier  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry)  (see 
§  19.9  of  this  chapter).  *   *   * 

(d)  If  the  carrier  or  any  other  party  to 
whojn  custody  of  the  unentered 
merchandise  has  been  transferred  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  relinquish 
custody  of  the  merchandise  to  a 
Customs-approved  bonded  warehouse, 
the  carrier  or  other  party  may  be  liable 
for  liquidated  damages  equal  to  the 
value  of  that  merchandise  under  the 
terms  and  conditions  of  his 
international  carrier  or  custodial  bond, 
as  applicable. 
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(e)  *   *   *  If  the  port  director  finds  that 
the  warehouse  proprietor  cannot  accept 
the  goods  because  they  are  required  by 
law  to  be  exported  or  destroyed  (see 
§  127.28  of  this  chapter),  or  for  other 
good  cause,  the  goods  will  remain  in  the 
custody  of  the  arriving  carrier  or  other 
party  to  whom  the  goods  have  been 
transferred  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry.  In 
this  event,  the  carrier  or  other  party  will 
be  responsible  under  bond  for  exporting 
or  destroying  the  goods,  as  necessary 
(see  §§  li3.63(c)(3)  and  113.64(b)  of  this 
chapter). 


PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS.  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  and  relevant  specific 
authority  citations  for  part  19  would 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States).  1624;  Section 
19.1  also  issued  under  19  U.S.C.  1311, 1312, 
1555,  1556,  1557,  1560,  1561.  1562; 
***** 

2.  It  is  proposed  to  amend  §  19.1  by 
adding  a  heading  to  paragraph  (a),  by 
revising  paragraph  (a)(1),  by  adding  a 
new  paragraph  (a)(10),  by  adding  a 
heading  to  paragraph  (b),  and  by  adding 
a  new  paragraph  (c),  to  read  as  follows: 

§19.1     Classes  of  customs  warefiouses 

(a)  Classifications.  '   '   ' 

(1)  Class  1.  Premises  owned  or  leased 
by  the  Government,  when  the  exigencies 
of  the  service  as  determined  by  the  port 
director  so  require,  and  used  for  the 
storage  of  merchandise  undergoing 
examination  by  Customs,  under  seizure, 
or  pending  final  release  from  Customs 
custody.  Unclaimed  merchandise  stored 
in  such  premises  will  be  held  under 
"general  order." 
***** 

(10)  Class  1 1 .  Bonded  weirehouses, 
known  as  "general  order  warehouses", 
established  for  the  storage  and 
disposition  exclusively  of  general  order 
merchandise  as  described  in  §  127.1  of 
this  chapter. 

(b)  Manipulation.  *  *  * 

(c)  General  order.  General  order 
merchandise  as  described  in  §  127.1  of 
this  chapter  will  be  stored  and  disposed 
of  in  a  Class  11  warehouse.  However, 
general  order  merchandise  may  also  be 
sent  to  a  warehouse  of  Class  3,  4,  of  5, 
but  only  if  there  is  no  Class  11 
warehouse  otherwise  available  to 
receive  the  merchandise,  and  provided 
the  Class  3,  4,  or  5  warehouse  has  also 
been  certified  by  the  port  director  as 


meeting  the  criteria  for  a  Class  1 1 
warehouse,  following  an  application 
under  §  19.2,  Customs  Regulations  (19 
CFR  19.2).  So  far  as  such  warehouses 
are  used  for  the  purpose  of  handling 
general  order  goods,  they  will  eJso  be 
considered  general  order  (Class  11) 
warehouses.  If  there  is  no  space  at  a 
warehouse  of  any  of  these  classes 
available,  the  proprietor  of  such  a 
warehouse,  with  the  approval  of  the 
port  director  of  the  port  nearest  to  where 
the  warehouse  is  located,  may  rent  or 
lease  additional  suitable  premises  for 
the  storage  of  general  order 
merchandise. 

3.  It  is  proposed  to  amend  §  19.2  by 
adding  a  new  paragraph  (d),  and  by 
revising  the  second  sentence  of 
paragraph  (f),  to  read  as  follows: 

§  19.2     Applications  to  bond. 

(d)  An  applicant  desiring  to  establish 
a  general  order  warehouse  may  need  to 
establish,  as  a  condition  of  approval  of 
the  application,  that  the  warehouse  will 
meet  minimum  space  requirements 
imposed  by  the  port  director  to 
accommodate  the  storage  of  general 
order  merchandise.  Any  space 
requirements  will  be  posted  by  written 
notice  at  the  customhouse  and  on  the 
appropriate  Customs-authorized 
electronic  data  interchange  system.  An 
applicant  will  not  be  subject  to  any 
minimum  space  requirements  that  are 
posted  after  the  filing  of  his  application. 
***** 

(f)  *  *   *  The  port  director  may 
require  an  individual  applicant  to 
submit  fingerprints  on  Standard  Form 
87  at  the  time  of  filing  the  application, 
or  in  the  case  of  applications  ft'om  a 
business  entity,  may  require  the 
fingerprints,  on  Standard  Form  87,  of  all 
employees  of  the  business  entity. 

4.  It  is  proposed  to  amend  §  19.9  by 
revising  paragraph  (a)  to  read  as  follows: 

§19,9    General  order  abandoned,  and 
seized  merchanaise 

(a)  Acceptance  of  merchandise.  The 
general  order  warehouse  proprietor  is 
responsible  for  preparing  a  Customs 
Form  (CF)  6043  (Delivery  Ticket),  or 
other  similar  Customs  dociunent  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs,  to  cover  the  proprietor's 
receipt  of  the  merchandise  and  its 
transport  to  the  warehouse  from  the 
custody  of  the  arriving  carrier  (or  from 
any  party  to  whom  custody  of  the 
merchandise  was  transferred  by  the 
carrier  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry).  A 
joint  determination  will  be  made  by  the 
warehouse  proprietor  and  the  bonded 


carrier  of  the  quantity  and  condition  of 
the  goods  or  articles  so  delivered  to  the 
warehouse.  Any  discrepancy  between 
the  quantity  and  condition  of  the  goods 
and  that  reported  on  CF  6043,  or  other 
similar  Customs  document  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs,  will  be  reported  to  the  port 
director  within  two  working  days  of  the 
joint  determination. 
***** 

5.  It  is  proposed  to  amend  §  19.12  by 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

§19.12    I  n ventory  control  and 
recordkeeping  system. 

(a)  Systems  capability.  The  proprietor 
of  a  Class  1 1  general  order  warehouse  as 
described  in  §  19.1  must  have  an 
automated  inventory  control  and 
recordkeeping  system.  Proprietors  of 
existing  Class  3,  4,  or  5  warehouses  as 
described  in  §  19.1  certified  before  [the 
date  this  rule  becomes  final]  to  receive 
general  order  merchandise  must  have 
automated  inventory  control  and 
recordkeeping  systems  in  place  with"    ' 
respect  to  general  order  merchandise 
after  a  period  of  2  years  from  [the  date 
this  rule  becomes  final).  All  other 
warehouse  proprietors  have  a  choice  of 
maintaining  manual  or  automated 
inventory  control  and  recordkeeping 
systems  or  a  combination  of  manual  and 
automated  systems.  All  inventory 
control  and  recordkeeping  systems  must 
be  capable  of: 


=  AR-  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433,  1436,  1448,  1459,  1590,  1594,  1623, 
1624.  1644,  1644a. 

2.  It  is  proposed  to  amend  §  122.50  by 
revising  die  heading,  by  adding  a 
sentence  after  the  third  sentence  in 
paragraph  (c),  by  redesignating 
paragraphs  (d),  (e)  and  (f),  respectively, 
as  paragraphs  (e),  (f)  and  (g),  and  adding 
a  new  paragraph  (d),  and  by  adding  two 
sentences  at  the  end  of  paragraph  (e)  as 
thus  redesignated,  to  read  as  follows: 

§122.50    General  order  merchandise. 

(c)  *   *   *  The  warehouse  proprietor  is 
responsible  for  preparing  a  Customs 
Form  (CF)  6043  (DeUvery  Ticket),  or 
other  similar  Customs  document  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs,  to  cover  the  proprietor's 
receipt  of  the  merchandise  and  its 
transport  to  the  warehouse  from  the 
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custody  ot  the  arriving  carrier  (or  from 
any  party  to  whom  custody  of  the 
merchandise  was  transferred  by  the 
carrier  under  a  Customs-authorized 
permit  to  tremsfer  or  in-bond  entry)  (see 
§  19.9  of  this  chapter).  *   *   * 

(d)  If  the  carrier  or  any  other  party  to 
whom  custody  of  the  unentered 
merchandise  has  been  transferred  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  relinquish 
custody  of  the  merchandise  to  a 
Customs-approved  bonded  warehouse, 
the  carrier  or  other  party  may  be  liable 
for  liquidated  damages  equal  to  the 
value  of  that  merchandise  under  the 
terms  and  conditions  of  his 
international  carrier  or  custodial  bond, 
as  applicable. 

(ej  *   *   *  If  the  port  director  finds  that 
the  warehouse  proprietor  cannot  accept 
the  goods  because  they  are  required  by 
law  to  be  exported  or  destroyed  (see 
§  127.28  of  this  chapter),  or  for  other 
good  cause,  the  goods  will  remain  in  the 
custody  of  the  arriving  carrier  or  other 
party  to  whom  the  goods  have  been 
transferred  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry.  In 
this  event,  the  carrier  or  other  party  will 
be  responsible  under  bond  for  exporting 
or  destroying  the  goods,  as  necessary 
(see  §§  113.63(c)(3)  and  113.64(b)  of  this 
chapter). 


PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1431,  1433,  1436, 
1448,  1624. 

***** 

2.  It  is  proposed  to  amend  §  123.10  by 
revising  the  heading,  by  adding  a 
sentence  after  the  third  sentence  in 
paragraph  (c),  by  redesignating 
paragraphs  (d),  (e)  and  (f),  respectively, 
as  paragraphs  (e),  (f)  and  (g),  and  adding 
a  new  paragraph  (d),  and  by  adding  two 
sentences  at  the  end  of  paragraph  (e)  as 
thus  redesignated,  to  read  as  follows: 

§  1 23  10     General  order  merchandise. 

(c)  *  *  *  The  warehouse  proprietor  is 
responsible  for  preparing  a  Customs 
Form  (CF)  6043  (Delivery  Ticket),  or 
other  similar  Customs  document  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs,  to  cover  the  proprietor's 
receipt  of  the  merchandise  and  its 
transport  to  the  warehouse  from  the 
custody  of  the  arriving  carrier  (or  from 


any  party  to  whom  custody  of  the 
merchandise  was  transferred  by  the 
carrier  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry)  (see 
§  19.9  of  this  chapter).  *   *   * 

(d)  If  the  carrier  or  any  other  party  to 
whom  custody  of  the  unentered 
merchandise  has  been  transferred  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  relinquish 
custody  of  the  merchandise  to  a 
Customs-approved  bonded  warehouse, 
the  carrier  or  other  party  may  be  liable 
for  liquidated  damages  equal  to  the 
value  of  that  merchandise  under  the 
terms  and  conditions  of  his 
international  carrier  or  custodial  bond, 
as  applicable. 

(e)  *   *   *  If  the  port  director  finds  that 
the  wEuehouse  proprietor  cannot  accept 
the  goods  because  they  are  required  by 
law  to  be  exported  or  destroyed  (see 

§  127.28  of  this  chapter),  or  for  other 
good  cause,  the  goods  will  remain  in  the 
custody  of  the  arriving  carrier  or  other 
party  to  whom  the  goods  have  been 
transferred  under  a  Customs-authorized 
permit  to  transfer  or  in-bond  entry.  In 
this  event,  the  carrier  or  other  party  will 
be  responsible  under  bond  for  exporting 
or  destroying  the  goods,  as  necessary 
(see  §§  113.63(c)(3)  and  113.64(b)  of  this 
chapter). 


PART  127^GENERAL  ORDER. 
UNCLAIMED  AND  ABANDONED 
MERCHANDISE 

1 .  The  general  authority  citation  for 
part  127  would  be  revised,  and  specific 
sectional  authority  citations  would  be 
added,  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1311,  1312.  1484, 
1485.  1490,  1491,  1492,  1493,  1506,  1559, 
1563.  1623.  1624,  1646a;  26  U.S.C.  5753. 

Section  127.12  also  issued  under  19  U.S.C. 
1753; 

Section  127.14  also  issued  under  19  U.S.C. 
1555,  1556,  1557; 

Section  127.21  also  issued  under  19  U.S.C. 
1753; 

Section  127.28  also  issued  under  15  U.S.C. 
2612,  26  U.S.C.  5688; 

Sections  127.31,  127.36.  127.37  also  issued 
under  19  U.S.C.  1753. 

2.  It  is  proposed  to  amend  part  127  by 
removing  the  statutory  authority 
citations  that  appear  in  parentheses 
immediately  below  the  texts  of  §§  127.1, 
127.2.  127.11  through  127.14.  127.21. 
127.23  through  127.29,  and  127.31 
through  127.37. 

3.  It  is  proposed  to  amend  §  127.13  by 
revising  paragraph  (a)  to  read  as  follows: 

§127.13     Storage  ot  unclaimed  and 
abandoned  merchandise. 

(a)  Place  of  storage.  A  Class  11 
bonded  warehouse  or  warehouse  of 


Class  3,  4,  or  5,  certified  by  the  port 
director  as  qualified  to  receive  general 
order  merchandise,  will  be  responsible 
for  the  transportation  and  storage  of 
unclaimed  and  abandoned  merchandise, 
upon  due  notification  to  the  proprietor 
of  the  warehouse  by  the  arriving  carrier 
(or  other  party  to  whom  the  carrier  has 
transferred  the  merchandise  under  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry),  as  provided  in 
§§  4.37(c),  122.50(c),  and  123.10(c)  of 
this  chapter.  If  no  warehouse  of  these 
classes  is  available  to  receive  general 
order  merchandise,  or  if  the 
merchandise  requires  specialized 
storage  facilities  which  are  unavailable 
in  a  bonded  facility,  the  port  director, 
after  having  received  notice  of  the 
presence  of  unentered  merchandise  or 
baggage  in  accordance  with  the 
provisions  of  this  section,  will  direct  the 
storage  of  the  merchandise  by  the  carrier 
or  by  any  other  appropriate  means. 
***** 

4.  It  is  proposed  to  amend  §  127.14  by 
revising  paragraph  (a)  to  read  as  follows: 

§  127.14     Disposition  ot  merchandise  in 
Customs  custody  beyond  time  fixed  by  law. 

(a)  Xterchandist'  suhirct  to  scilt^  or 
other  disposition.  (1)  General.  If  storage 
or  other  charges  due  the  United  States 
have  not  been  paid  on  merchandise 
remaining  in  Customs  custody  after  the 
expiration  of  the  bond  period  in  the  case 
of  merchandise  entered  for  warehouse, 
or  after  the  expiration  of  the  general 
order  period,  as  defined  in  §  127.4,  in 
any  other  case,  even  though  any  duties 
due  have  been  paid,  such  merchandise 
will  be  sold  as  provided  in  subpart  C  of 
this  part,  retained  for  official  use  as 
provided  in  subpart  E  of  this  part, 
destroyed,  or  otherwise  disposed  of  as 
authorized  by  the  Commissioner  of 
Customs  under  the  law,  unless  the 
merchandise  is  entered  or  withdrawn 
for  consumption  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  Destruction  of  merchandise,  (i) 
Proprietor  responsibility.  If  the  port 
director  concludes  that  merchandise  in 
general  order  has  no  commercial  value 
or  is  otherwise  unsalable  and  cannot  be 
disposed  of  at  public  auction  (see 
§  127.29),  and  that  its  destruction  is 
warranted,  the  warehouse  proprietor 
must  assume  responsibility  under  bond, 
including  the  expense,  for  destroying 
the  merchandise  (see  §  113.63(c)(3)  of 
this  chapter).  The  port  director  will 
authorize  such  destruction  on  Customs 
Form  (CF)  3499,  or  on  a  similar  Customs 
document  as  designated  by  the  port 
director  or  an  electronic  equivalent  as 
authorized  by  Customs. 

(ii)  Notice  of  destruction.  Before 
destroying  the  merchandise,  the 
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warehouse  proprietor  must  first  make  a 
reasonable  effort  under  bond  (see 
§  113.63(b)  and  (c)  of  this  chapter),  to 
identify  and  inform  the  importer 
(owner)  or  consignee  regarding  the 
intended  destruction  of  the 
merchandise.  When  the  appropriate 
party  is  identified,  notice  of  destruction 
will  be  provided  to  the  party  on 
Customs  Form  (CF)  5251,  appropriately 
modified,  or  other  similar  Customs 
document  as  designated  by  the  port 
director  or  an  electronic  equivalent  as 
authorized  by  Customs,  at  least  30 
calendar  days  prior  to  the  date  of 
intended  destruction. 
***** 

5.  It  is  proposed  to  amend  part  127  by 
adding  a  new  subpart  E  to  read  as 

follows: 

Subpart  E— Title  to  Unclaimed  and 
Atjandoned  Merchandise  Vesting  in 
Government 

i_r.4 1     Government  title  to  unclaimed  and 
abandoned  merchandise. 

127.42  Disposition  of  merchandise  owned 
by  Government. 

127.43  Petition  of  party  for  surplus 
proceeds  had  merchandise  been  sold. 

Subpart  E— Title  to  Unclaimed  and 
Abandoned  Merchandise  Vesting  In 
Government 

§  127  41     Government  title  to  unclaimed 
and  abandoned  merchandise 

(a)  Vesting  of  title  in  Government.  At 
the  end  of  the  6-month  period  noted  in 
§  127.11,  at  which  time  merchandise 
having  thus  remained  in  Customs 
custody  is  considered  as  unclaimed  and 
abandoned,  the  port  director,  with  the 
concurrence  of  the  Commissioner  of 
Customs,  may,  in  lieu  of  sale  of  the 
merchandise  as  provided  in  subpart  C  of 
this  part,  provide  notice  to  all  known 
interested  parties  under  paragraph  (b)  of 
this  section  that  the  title  to  such 
merchandise  will  be  considered  as 
vesting  in  the  United  States,  free  and 
clear  of  any  liens  or  encumbrances,  as 
of  the  30th  day  after  the  date  of  the 
notice  unless,  before  the  30th  day,  the 
merchandise  is  entered  or  withdrawn 
for  consumption  and  all  duties,  taxes, 
fees,  transfer  and  storage  charges,  and 
any  other  expenses  that  may  have 
accrued  on  the  merchandise  are  paid. 

(b)  Notice  to  known  interested  parties. 
Notice  that  the  title  to  unclaimed  and 
abandoned  merchandise  will  vest  in  the 
United  States,  as  described  in  paragraph 
(a)  of  this  section,  will  be  sent  to  the 
following  parties  on  Customs  Form  (CF) 
5251,  appropriately  modified,  or  other 
similar  Customs  document  as 
designated  by  the  port  director  or  an 
electronic  equivalent  as  authorized  by 
Customs: 


(1)  Importer,  if  known; 

(2)  Consignee,  if  name  and  address 
can  be  ascertained; 

(3)  Shipper,  or  the  shipper's 
representative  or  agent,  if  merchandise 
is  consigned  to  order  or  the  consignee 
cannot  be  ascertained;  and 

(4)  Any  other  known  interested 
parties. 

(c)  Appraisement  of  merchandise. 
Before  title  to  unclaimed  and 
abandoned  merchandise  is  vested  in  the 
United  States,  the  merchandise  will  be 
appraised  in  accordance  with  section 
402,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1401a). 

§  127.42     Disposition  of  merchandise 
owned  by  Government. 

(a)  Disposition.  If  title  to  any 
unclaimed  and  abandoned  merchandise 
vests  in  the  United  States  under 

§  127.41,  the  merchandise  may  be 
retained  by  Customs  for  its  official  use, 
or  in  Customs  discretion,  the 
merchandise  may  be  transferred  to  any 
other  Federal,  state  or  local  agency, 
destroyed  or  disposed  of  otherwise. 

(b)  Payment  of  charges  and  expenses. 
All  transfer  and  storage  charges  or 
expenses  accruing  on  retained  or 
transferred  merchandise  wall  be  paid  by 
the  receiving  agency 

§127.43     Petition  of  pany  'or  surplus 
proceeds  had  merchandise  been  soic 

(a)  Filing  of  petition.  Under  section 
491(d),  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1491(d)),  any  party  who  can 
satisfactorily  establish  title  to  or  a 
substantial  interest  in  unclaimed  and 
abandoned  merchandise,  the  title  to 
which  has  vested  in  the  United  States, 
may  file  a  petition  for  the  surplus 
proceeds  that  would  have  been  payable 
to  the  party  had  the  merchandise  been 
sold  and  a  proper  claim  made  under 
section  493,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1493). 

(b)  When  and  with  whom  filed.  The 
petition  may  be  filed  with  the  port 
director  at  whose  direction  the  title  to 
the  merchandise  was  vested  in  the 
United  States.  If  the  party  received 
notice  under  §  127.41(b),  the  petition 
must  be  filed  within  30  calendar  days 
after  the  day  on  which  title  vested  in  the 
United  States.  If  the  party  can 
satisfactorily  establish  that  such  notice 
was  not  received,  the  party  must  file  the 
petition  within  30  calendar  days  of 
learning  of  the  vesting  but  not  later  than 
90  calendar  days  from  the  vesting. 

(c)  Evidence  required.  The  petition 
must  show  the  party's  title  to  or  interest 
in  the  merchandise,  and  be  supported, 
as  appropriate,  with  the  original  bill  of 
lading,  bill  of  sale,  contract,  mortgage, 
or  other  satisfactory  documentary 


evidence,  or  a  certified  copy  of  the 
foregoing.  Also,  if  applicable,  the 
petition  must  be  supported  by 
satisfactory  proof  that  the  petitioner  did 
not  receive  notice  that  title  to  the 
merchandise  would  vest  in  the  United 
States  and  was  in  such  circvunstances  as 
prevented  the  receipt  of  notice. 

(d)  Payment  of  claim.  If  the  claim  of 
the  owner,  consignee,  or  other  party 
having  title  to  or  a  substantial  interest 
in  the  merchandise,  is  properly 
established  as  provided  in  this  section, 
the  party  may  be  paid  out  of  the 
Treasury  of  the  United  States  the 
amount  that  it  is  believed  the  party 
would  have  received  under  19  U.S.C. 
1493  had  the  merchandise  been  sold 
and  a  proper  claim  for  the  surplus  of  the 
proceeds  of  sale  been  made  under  that 
provision  (see  §  127.36).  In  determining 
the  amount  that  may  have  been  payable 
under  19  U.S.C.  1493,  given  that  the 
merchandise  was  not  in  fact  sold  at 
public  auction  under  19  U.S.C.  1491(a). 
the  appraisement  of  the  merchandise,  as 
provided  in  §  127.41(c),  will  be  taken 
into  consideration.  By  virtue  of  the 
authority  delegated  to  the  port  director 
in  this  matter,  any  payment  made  as 
provided  under  this  paragraph  in 
connection  with  the  filing  of  a  petition 
under  paragraph  (b)  of  this  section  will 
be  final  and  conclusive  on  all  parties. 

(e)  Doubtful  claim.  Any  doubtful 
claim  for  payment  along  with  all  " 
pertinent  documents  and  information 
available  to  the  port  director  will  be 
forwarded  to  the  Assistant 
Commissioner,  Office  of  Finance,  for 
instructions.  The  decision  of  the 
Assistant  Commissioner,  Office  of 
Finance,  with  respect  to  any  petition 
filed  under  this  section  will  be  final  and 
conclusive  on  all  parties. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

2.  It  is  proposed  to  revise  §  141.5  to 
read  as  follows: 

§  141 .5    Ume  limit  for  entry. 

Merchandise  for  which  entry  is 
required  will  be  entered  within  15 
calendar  days  after  landing  from  a 
vessel,  aircraft  or  vehicle,  or  after  arrival 
at  the  port  of  destination  in  the  case  of 
merchandise  transported  in  bond. 
Merchandise  for  which  timely  entry  is 
not  made  will  be  treated  in  accordance 
with  §4.37  or  §  122.50  or  §  123.10  of 
this  chapter. 
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PART  142^-ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

2.  It  is  proposed  to  amend  §  142.2  by 
revising  paragraph  (a)  to  read  as  follows: 

§142.2    Time  for  filing  entry. 

(a)  General  rule:  After  arrival  of 
merchandise.  Merchandise  for  which 
entry  is  required  will  be  entered  within 
15  calendar  days  after  landing  firom  a 
vessel,  aircraft  or  vehicle,  or  after  arrival 
at  the  port  of  destination  in  the  case  of 
merchandise  transported  in  bond. 
***** 

Approved:  May  19,  2000. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  00-17639  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4820-02-l> 


DEPARTMENT  OP  THE  TREASURY 
Internal  Revenue  Service 

26CFR  Parti 

;reg-  103''  15  00] 

RiN  '  545-- AX9l' 


Bad  Debt  Reserves 
institutions 


Thrift 


AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Withdrawal  of  proposed 
regulations. 

SUMMARY:  This  document  withdraws 
proposed  regulations  amending  the 
income  tax  regulations.  This  action  is 
taken  to  remove  from  the  IRS'  invent or\ 
of  regulations  projects  certain  proposed 
regulations  that  will  not  be  published  in 
final  form  because  under  a  subsequent 
amendment  the  underlying  statute  does 
not  apply  to  taxable  years  beginning 
after  December  31,  1995. 
DATES:  These  proposed  regulations  are 
withdrawn  lulv  12.  2000. 
FOR  FURTHER   NFORMATION  CONTACT: 
Craig  Wojd\ ,  oi  tiie  Office  of  Assistant 
Chief  Counsel,  Financial  Institutions 
and  Products.  Internal  Revenue  Service, 
1111  Constitution  Ave.,  NW.. 
Washington.  DC  20224.  Telephone  (202) 
622-3920,  (not  a  toU-ft-ee  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  withdraws  certain 
proposed  regulations  previously 


published  in  the  Federal  Register  by  the 
IRS.  These  proposed  regulations, 
§§  1.593-12,  1.593-13,  and  1.593-14, 
are  being  withdrawn  because  under  a 
subsequent  amendment  the  underlying 
statute,  section  593,  does  not  apply  to 
subsections  (a),  (b),  (c),  and  (d)  to 
taxable  years  beginning  after  December 
31,  1995. 

Drafting  Information 

The  principal  author  of  this 
withdrawal  notice  is  Craig  Wojay,  Office 
of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products) 
within  the  Office  of  the  Chief  Counsel, 
IRS.  However,  other  persormel  from  the 
IRS  and  the  Treasury  Department 
participated  in  developing  the 
withdrawal  notice. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  Monday,  January 
13,  1992  (57  FR  1232)  is  withdrawn. 

Robert  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-17643  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


ENVIRONMENT 

AGENCY 


AL  PROTECTION 


40  CFP  Par*  52 
[CT059-7218b,  FRL-6731-51 

Aoprovai  and  Promulgation  of 
mpiementation  Plans   Connecticut- 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

AGENCY:  hnvironmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  September  1999.  the  State 
of  Connecticut  (CT)  submitted  a  State 
Implementation  Plan  (SIP)  to  reduce  air 
emissions  of  nitrogen  oxides  (NOx).  The 
submittal  responds  to  the  EPA's 
regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
The  submittal  includes  a  narrative  and 
a  regulation  that  establish  a  statewide 
NOx  budget  and  a  NOx  allowance 


trading  program  for  large  electricity 
generating  and  industrial  sources 
beginning  in  2003. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  approval  of  the  CT's 
September  1999  SIP  submittal 
including,  CT's  NOx  control  regulation, 
section  22a-174-22b.  "Post-2002 
Nitrogen  Oxides  (NOx)  Budget 
Program"  and  CT's  SIP  narrative, 
"Connecticut  State  Implementation  Plan 
Revision  to  Implement  the  NOx  SIP 
Call,"  dated  September  30,  1999.  EPA  is 
proposing  to  approve  Connecticut's 
submittal  for  its  strengthening  effect 
pursuant  to  section  110  of  the  Clean  Air 
Act  (CAA). 

DATES:  EPA  must  receive  written 
comments  on  or  before  August  11,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Coruoy,  Unit  Manager,  Air 
Quality  Planning  ,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023.  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Office  Ecosystem 
Protection,  U,S.  Envirorunental 
Protection  Agency,  Region  I,  One 
Congress  Street,  11th  floor,  Boston,  MA 
02114,  and  at  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp,  (617)  918-1048  or  at 
Rapp.Steve@EPA.GOV. 

SUPPLEMENTARY  INFORMATION: 

Overview 

On  September  30,  1999,  CT  submitted 
a  package  of  regulatory  and  narrative 
materials  in  order  to  comply  with  the 
NOx  SIP  Call  and  strengthen  its  ozone 
SIP.  EPA  proposes  full  approval  of  CT's 
submittal. 

The  following  table  of  contents 
describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION: 

I.  EPA  b  AlUuii 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  general  NOx  SIP  Call 
requirements? 

D.  What  is  EPAs  NOx  budget  and 
allowance  trading  program? 

E.  What  is  the  Compliance  Supplement 
Pool? 

F.  What  guidance  did  EPA  use  to  evaluate 
Connecticut's  submittal? 

II.  Connecticut's  NOx  Budget  Program 

A.  What  is  Connecticut's  NOx  SIP  Call 
submittal? 

B.  When  did  Connecticut  propose  and 
adopt  the  program? 
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C.  When  did  Connecticut  submit  the  SEP 
revision  to  EPA  and  when  did  EPA  find 
it  technically  and  administratively 
complete? 

D.  What  is  Connecticut's  NOx  Budget 
Trading  Program? 

E.  How  will  Connecticut  and  EPA  enforce 
the  program? 

F.  How  does  Connecticut's  program  protect 
the  environment? 

G.  What  is  the  result  of  EPA's  evaluation 
of  Connecticut's  program? 

H.  Why  is  EPA  considering  the  NOx  SIP 

Call  submittals  from  CT,  MA,  and  RI  at 

the  same  Ume? 
I.  What  other  significant  items  relate  to 

Connecticut's  program? 
J.  What  issues  are  associated  with  the 

Connecticut  NOx  SIP  Call  submittal? 

III.  Proposed  Action 

IV.  Administrative  Requirements 

In  the  following  questions  and 
answers,  the  term  "you"  refers  to  the 
reader  of  the  notice  and  "we"  refers  to 
the  EPA. 

I.  EPA's  Action 

A.  \Nhat  Action  Is  EPA  Proposing 
Today? 

EPA  is  proposing  approval  of  CT's  SIP 
submittal,  including  CT's  NOx  control 
regulation,  section  22a-174-22b,  "Post- 
2002  Nitrogen  Oxides  (NOx)  Budget 
Program"  and  the  SIP  narrative  entitled, 
"Connecticut  State  Implementation  Plan 
Revision  to  Implement  the  NOx  SIP 
Call,"  dated  September  30,  1999.  CT 
submitted  the  adopted  section  22a-174- 
22b  and  the  SIP  narrative  with  a  request 
to  revise  the  SIP  on  September  30,  1999. 
CT  submitted  the  regulation  and 
narrative  in  order  to  strengthen  its  one- 
hom-  ozone  SIP  and  to  comply  with  the 
NOx  SIP  Call  in  each  ozone  season,  i.e., 
May  1  to  October  1,  beginning  in  2003. 
EPA  finds  that  CT's  submittal  is  fully 
approvable  as  a  SIP  strengthening 
measure  for  Connecticut's  one-hoiu 
ground  level  ozone  SIP  and  it  meets  the 
air  quality  objective  of  the  NOx  SIP  Call 
requirements  that  EPA  has  published  to 
date.  EPA  will  take  action  in  a  separate 
future  rulemaking  on  whether 
Connecticut's  submittal  meets  the 
applicable  NOx  SIP  Call  requirements 
themselves. 

B.  Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  in  order 
to: 

•  Fulfill  CT's  and  EPA's  requirements 
under  the  Clean  Air  Act  (the  Act); 

•  Make  CT's  control  regulation 
federally-enforceable  and  available  for 
credit  in  the  SIP; 

•  Make  CT's  SIP  narrative,  including 
the  ozone  season  NOx  budget,  federally 
enforceable  as  part  of  the  CT  SIP;  and 

•  Give  you  the  opportunity  to  submit 
written  comments  on  EPA's  proposed 


actions,  as  discussed  in  the  DATES  and 
ADDRESSES  sections. 

C.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

On  October  27,  1998,  EPA  published 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
See  63  FR  57356.  The  NOx  SIP  Call 
requires  22  States  and  the  District  of 
Columbia  '  to  meet  statewide  NOx 
emission  budgets  during  the  five  month 
period  between  May  1  and  October  1  in 
order  to  reduce  the  amount  of  ground 
level  ozone  that  is  transported  across 
the  eastern  United  States.  The  NOx  SIP 
Call  set  out  a  schedule  that  required  the 
affected  states  to  adopt  regulations  by 
September  30,  1999  ,^  and  implement 
control  strategies  by  May  1,  2003. 

The  NOx  SIP  Call  allowed  states  the 
flexibility  to  decide  which  source 
categories  to  regulate  in  order  to  meet 
the  statewide  budgets.  But,  the  SIP  Call 
notice  suggested  that  imposing 
statewide  NOx  emissions  caps  on  large 
fossil-fuel  fired  industrial  boilers  and 
electricity  generating  imits  would 
provide  a  highly  cost  effective  means  for 
States  to  meet  their  NOx  budgets.  In 
fact,  the  state-specific  budgets  were  set 
assiuning  an  emission  rate  of  0.15 
pounds  NOx  per  million  British  thermal 
units  (lb.  NOx/mmBtu)  at  EGUs. 
multiplied  by  the  projected  heat  input 
(irunBtu)  from  biuning  the  quantity  of 
fuel  needed  to  meet  the  2007  forecast  for 
electricitv  demand.  See  63  FR  57407. 
The  calculation  of  the  2007  EGU 
emissions  assumed  that  an  emissions 
trading  program  would  be  part  of  an 


'  Alabama,  Connecticut,  District  of  Columbia, 
Delaware.  Cecilia,  Illinois.  Indiana,  Kentucky, 
Massachusetts.  Maryland,  Michigan,  Missouri, 
North  Carolina,  New  Jersey,  New  York,  Ohio, 
Peimsylvania,  Rhode  Island,  South  Carolina. 
Tennessee,  Virginia,  Wisconsin,  and  West  Virginia. 

2 On  May  25.  1999.  the  D.C.  Circuit  issued  a 
partial  stay  of  the  submission  of  the  SIP  revisions 
required  under  the  NOx  SIP  Call.  The  NOx  SIP  Call 
had  required  submission  of  the  SIP  revisions  by 
September  30.  1999.  State  Petitioners  challenging 
the  NOx  SIP  Call  moved  to  stay  the  submission 
schedule  until  April  27.  2000.  The  D.C.  Circuit 
issued  a  stay  of  the  SIP  submission  deadline 
pending  further  order  of  the  court.  Michigan  v. 
EPA.  No.  98-1497  (D.C.  Cir.  May  25,  1999)  (order 
granting  stay  in  part). 

On  September  30,  1999.  Connecticut  voluntarily 
submitted  this  revision  to  EPA  for  approval 
notvtrithstanding  the  court's  stay  of  the  SIP 
submission  deadline.  On  March  3,  2000,  the  D.C. 
Circuit  ruled  on  Michigan  v.  EPA,  aRirming  many 
aspects  of  the  SIP  call  and  remanding  certain  other 
portions  to  the  Agency.  The  court's  ruling  does  not 
affect  this  action  because  it  is  being  proposed  as  a 
SlP-strengthening  measure  regardless  of  the  status 
of  the  case. 


EGU  control  program.  The  NOx  SIP  Call 
state  budgets  also  assumed  on  average  a 
30%  NOx  reduction  from  cement  kilns, 
a  60%  reduction  from  industrial  boilers 
and  combustion  turbines,  and  a  90% 
reduction  from  internal  combustion 
engines.  The  non-EGU  control 
assumptions  were  applied  at  units 
where  the  heat  input  capacities  were 
greater  than  250  mmBtu  per  hour,  or  in 
cases  where  heat  input  data  were  not 
available  or  appropriate,  at  units  with 
actual  emissions  greater  than  one  ton 
per  day. 

To  assist  the  states  in  thefr  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rulemaking  notice  included  a  model 
NOx  allowance  trading  regulation, 
called  "NOx  Budget  Trading  Program 
for  State  Implementation  Plans,  "  (40 
CFR  Part  96),  that  could  be  used  by 
states  to  develop  their  regulations.  The 
NOx  SIP  Call  notice  explained  that  if 
states  developed  an  allowsmce  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See 
63  FR  57458-57459. 

D.  What  Is  EPA 's  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule  for  SEPs,  40  CFR 
Part  96,  sets  forth  a  NOx  emissions 
trading  program  for  large  electric 
generating  units  (EGUs)  and  non-electric 
generating  tmits  (non-EGUs).  A  state  can 
voluntarily  choose  to  adopt  EPA's 
model  rule  in  order  to  allow  sources 
within  its  borders  to  participate  in 
regional  allowance  trading.  The  October 
27,  1998  Federal  Register  notice 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See 
63  FR  57514-57538  and  40  CFR  Part  96. 

In  general,  air  emissions  trading  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  an  emissions  budget  and  allowance 
trading  program,  the  state  or  EPA  sets  a 
regulatory  limit,  or  emissions  budget,  in 
mass  emissions  from  a  specific  group  of 
soiuces.  The  budget  limits  the  total 
number  of  allocated  allowances  during 
a  particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  amount  of  emissions  diuing  the 
control  period.  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
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pdTticipaung  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx- 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  during  the  control  period 
were  less  than  or  equal  to  the  number 
of  available  allowances  it  holds.  Sources 
that  reduce  their  emissions  below  their 
allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amount  of  their  allocated 
allowance  level  may  buy  allowances 
from  the  sources  with  extra  reductions. 
In  this  way,  the  budget  is  met  in  the 
most  cost-effective  manner.  An  example 
of  a  budget  and  allowance  trading 
program  is  EPA's  Acid  Rain  Program  for 
reducing  sulfur  dioxide  emissions. 

E.  What  Is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call 
provided  each  affected  state  with  a 
"compliance  supplement  pool."  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
used  to  cover  excess  emissions  from 
sources  that  are  unable  to  meet  control 
requirements  diuing  the  2003  and  2004 
ozone  seasons.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
valid  for  compliance  past  the  2004 
ozone  season.  Despite  disagreeing  with 
commenters'  concerns,  the  NOx  SIP  Call 
included  these  voluntary  provisions  to 
address  commenters'  concerns  about  the 
possible  adverse  effect  that  the  control 
requirements  might  have  on  the 
reliability  of  the  electricity  supply  or  on 
other  industries  required  to  install 
controls  as  the  result  of  a  state's 
response  to  the  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  sources  with 
credits  from  implementing  NOx 
reductions  beyond  all  applicable 
requirements  after  September  30,  1999 
but  before  May  1.  2003  (i.e.,  early 
reductions).  In  this  way,  sources  that 


cannot  install  controls  prior  to  May  1, 
2003,  can  purchase  other  soiu-ces'  early 
reduction  credits  in  order  to  comply. 
Second,  a  state  may  issue  some  or  all  of 
the  pool  to  sources  that  demonstrate  a 
need  for  an  extension  of  the  May  1 ,  2003 
compliance  deadline  due  to  undue  risk 
to  the  electricity  or  other  industrial 
sectors  and  where  early  reductions  are 
not  available.  See  40  CFR  51.121(e)(3). 

F.  What  Guidance  Did  EPA  Use  To 
Evaluate  Connecticut's  submittal? 

EPA  evaluated  CT's  NOx  SIP  Call 
submittal  using  EPA's  "NOx  SIP  Call 
Checklist,"  (the  checklist),  issued  on 
April  9,  1999.  The  checklist  reflects  and 
follows  the  requirements  of  the  NOx  SIP 
Call  set  forth  in  40  CFR  51.121  and 
51.122.  The  checklist  outlines  the 
criteria  that  the  EPA  Regional  Office 
used  to  determine  the  completeness  and 
approvability  of  CT's  submittal. 

As  noted  in  the  checklist,  the  key 
elements  of  an  approvable  submittal 
under  the  NOx  SIP  Call  are:  a  budget 
demonstration:  enforceable  measures  for 
control;  legal  authority  to  implement 
and  enforce  the  control  measures; 
compliance  dates  and  schedules; 
monitoring,  recordkeeping,  and 
emissions  reporting;  as  well  as  elements 
that  apply  to  states  that  choose  to  adopt 
an  emissions  trading  rule  in  response  to 
the  NOx  SIP  Call.  The  checklist  is 
available  to  the  public  on  EPA's  website 
at:  http://www.epa.gov/ttn/otag/sip/ 
related.html. 

As  described  above,  the  final  NOx  SIP 
Call  rule  included  a  model  NOx  budget 
trading  program  regulation.  See  40  CFR 
Part  96.  EPA  used  the  model  rule  to 
evaluate  section  22a-174-22b. 
Additionally,  EPA  used  the  October 
1998  final  NOx  SIP  Call  rulemaking 
notice,  as  well  as  the  subsequent 
technical  amendments  to  the  NOx  SIP 
Call,  published  in  May  1999  (64  FR 
26298)  and  March  2000  (65  FR  11222), 
to  evaluate  the  approvability  of  CT's 
submittal.  EPA  also  used  §  110  of  the 
CAA,  Implementation  Plans,  to  evaluate 
the  approvability  of  CT's  submittal  as  a 
revision  to  the  SIP. 


II.  Connecticut's  NOx  Budget  Program 

A.  What  is  Connecticut's  NOx  SIP  Call 
Submittal? 

Connecticut's  September  30, 1999, 
SIP  submittal  included  the  following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning 
in  2003,  i.e.,  section  22a-174-22b, 
••Post-2002  Nitrogen  Oxides  NOx 
Budget  Program;" 

•  A  description  of  how  the  state 
intends  to  use  the  compliance 
supplement  pool,  i.e.,  as  part  of  the 
control  regulation; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGUs,  non-EGUs,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007  as  published  in  the 
May  14,  1999,  technical  amendments  to 
the  NOx  SIP  Call,  i.e.,  as  part  of  the  SIP 
narrative; 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measiu'es  contained  in 
the  submittal,  i.e.,  as  part  of  the  SIP 
narrative;  and 

•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requirements,  i.e.,  as  part  of  the  SIP 
narrative. 

As  described  above,  in  order  to  reduce 
NOx  emissions  statewide  from  2003  and 
beyond,  CT  adopted  section  22a-174- 
22b.  The  regulation  applies  to  all  EGUs 
with  nameplate  electricity  generating 
capacities  greater  than  1 5  mega  Watts 
that  sell  any  amount  of  electricity  as 
well  as  any  non-EGU  units  that  have  a 
heat  input  capacity  equal  to  or  greater 
than  250  mmBtu  per  hour.  Regarding 
other  non-EGUs,  CT  has  no  cement  kilns 
or  internal  combustion  (IC)  engines  with 
emissions  large  enough  to  exceed  the 
applicability  threshold  for  assumed 
control  requirements,  i.e.,  one  ton  per 
day.  So,  CT's  SIP  submittal  does  not 
assiune  any  additional  reductions  from 
those  sources.  Furthermore,  you  should 
note  that  CT  is  not  relying  on  any 
reductions  beyond  anticipated  federal 
measures  in  the  mobile  and  area  sectors. 

Below  is  a  table  of  the  2007  baseline 
and  budget  emission  levels  that 
Connecticut  has  submitted  with  as  part 
of  its  SIP  narrative. 


Source  category 


EGUs  

Non-EGU  Point  .. 

Area  Sources  

Non-Road  Mobile 
Highway  Mobile  . 

CT  Total 


2007  Baseline 
NOx  emis- 
sions (tons/ 
season) 


5,636 

5,124 

4,821 

10,736 

19,902 


46,219 


2007  NOx 
budget  emis- 
sions (tons/ 
season) 


4,564 

4,970 

4,821 

10,736 

19.902 


44,993 


Projected  re- 
ductions (tons/ 
season) 


1.072 

154 

0 

0 

0 


1,226 


Federal  Register /Vol.  65,  No.  134 /Wednesday,  July  12,  2000  /  Proposed  Rules 


42903 


B.  When  Did  Connecticut  Propose  and 
Adopt  the  Program? 

On  July  12, 1999,  CT  published  a 
public  notice  to  announce  the 
availability  of  the  proposed  section  22a- 
174-22b,  as  well  as  the  SIP  narrative 
that  included  the  statewide  2007  NOx 
emission  budget.  The  public  notice 
opened  a  30  day  public  comment 
period.  A  public  hearing  was  held  on 
the  proposed  regulation  and  SIP 
package  on  August  12,  1999.  After 
modifying  the  proposal  in  response  to 
public  comment,  on  September  29, 
1999,  the  final  section  22a-174-22b  was 
filed  with  the  Secretary  of  State.  The 
regulation  became  effective  on  that  date. 

jC.  When  Did  Connecticut  Submit  the 
SIP  Revision  to  EPA  and  When  Did  EPA 
Find  the  Submittal  Technically  and 
Administratively  Complete? 

On  September  30,  1999,  CT  DEP 
submitted  section  22a-174-22b  and  the 
SIP  narrative  to  EPA  with  a  request  to 
revise  the  CT  SIP.  On  October  26,  1999, 
EPA  sent  a  letter  to  CT  deeming  the  SIP 
submittal  technically  and 
administratively  complete. 

D.  What  Is  Connecticut's  NOx  Budget 
Trading  Program? 

In  response  to  the  NOx  SIP  Call,  CT 
adopted  section  22a-174-22b,  "Post- 
2002  Nitrogen  Oxides  NOx  Budget 
Program."  With  section  22a-174-22b, 
CT  established  a  NOx  cap  and 
allowance  trading  program  for  the  ozone 
seasons  of  2003  and  beyond.  CT 
developed  the  regulation  in  order  to 
reduce  NOx  emissions  and  allow  its 
sources  to  participate  in  the  kind  of 
interstate  NOx  allowance  trading 
program  described  in  §  51.121(b)(2). 

Under  section  22a-174-22b 
Connecticut  allocates  NOx  allowances 
to  its  EGUs  and  large  industried  units. 
Each  NOx  allowance  permits  a  source  to 
emit  one  ton  of  NOx  during  the  seasonal 
control  period.  NOx  allowances  may  be 
bought  or  sold.  Unused  NOx  allowances 
may  also  be  banked  for  future  use,  with 
certain  limitations.  For  each  ton  of  NOx 
emitted  in  a  control  period,  EPA  will 
remove  one  allowance  from  the  source's 
NOx  Allowance  Tracking  System 
(NATS)  account.  Once  the  allowance 
has  been  retired  in  this  way,  no  one  can 
ever  use  the  allowance  again. 

Source  owners  will  monitor  their  NOx 
emissions  by  using  systems  that  meet 
the  requirements  of  40  CFR  Part  75, 
subpart  H,  and  report  resulting  data  to 
EPA  electronically.  Each  budget  source 
complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 


for  that  period.  However,  regardless  of 
the  niunber  of  allowances  a  source 
holds,  it  caimot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  source 
performance  standards,  or  Title  IV  (the 
federal  Acid  Rain  program). 

Section  22a-174-22b  differs  from 
EPA's  NOx  model  budget  trading  rule  in 
two  significant  ways.  Specifically, 
section  22a-174-22b  is  applicable  to 
smaller  electric  generating  sources  than 
the  model  rule.  Also,  section  22a-174- 
22b  uses  a  different  method  for 
allocating  NOx  allowances.  However, 
section  22a-174-22b  results  in  fewer 
tons  being  allocated  to  sources  than 
would  be  allowed  by  the  model  rule. 

Considering  the  differences  in 
allowance  allocation  methodology 
between  section  22a-174-22b  and  40 
CFR  Part  96,  CT's  regulation  cannot  be 
considered  substantively  identical  to  40 
CFR  Part  96,  as  described  in  §  51.121(p). 
However,  section  22a-174-22b  does 
meet  the  requirements  of  §  51.121(f) 
through  (o)  and  therefore,  meets  the 
requirements  of  §  51.12lCb)(2)  for 
interstate  allowance  trading  programs. 
In  this  way,  EPA  finds  that  the  program 
is  similar  enough  to  Part  96  for  CT's 
soiuces  to  participate  in  the  interstate 
NOx  allowance  trading  program 
administered  by  EPA.  For  additional 
information  regarding  EPA's  evaluation 
of  CT's  NOx  SIP  Call  submittal,  the 
reader  should  refer  to  the  document 
entitled,  "Technical  Support  Document 
for  Connecticut's  NOx  Sff  Call 
Submittal,"  dated  May  4,  2000.  Copies 
of  the  technical  support  dociunent 
(TSD)  can  be  obtained  at  either  of  the 
addresses  listed  in  the  ADDRESSES 
section  of  this  notice. 

Section  22a-174-22b  provides  for  the 
distribution  of  473  early  reductions  to 
sources  that  implement  NOx  reductions 
beyond  applicable  requirements  after 
September  30,  1999  but  before  May  1, 
2003.  Under  section  22a-174-22b,  CT 
will  only  provide  early  reduction  credits 
to  those  sources  holding  banked 
allowances  that  were  allocated  in  2000, 
2001,  and  2002,  under  CT's  current  NOx 
budget  program  (i.e.,  section  22a-174- 
22a).  Section  22a-174-22a  is  CT's 
current  SIP  approved  NOx  budget  and 
allowance  trading  program  that  is  part 
of  the  Ozone  Transport  Commission's 
regional  NOx  cap  and  allowance  trading 
program. 

E.  How  Will  Connecticut  and  EPA 
Enforce  the  Program? 

Once  approved  into  CT's  SIP,  both  CT 
and  EPA  will  be  able  to  enforce  the 
requirements  of  the  NOx  budget  and 
allowance  trading  program  in  section 


22a-174-22b.  All  of  the  sources  subject 
to  the  NOx  allowance  trading  program 
will  have  federally-enforceable 
operating  permits  that  contain  source 
specific  requirements,  such  as  emissions 
monitoring  or  pollution  control 
equipment  requirements.  CT  and  EPA 
will  be  able  to  enforce  the  source 
specific  requirements  of  those  permits. 

In  order  to  determine  compliance 
with  the  emission  requirements  of  the 
program,  at  the  end  of  each  ozone 
season.  CT  and  EPA  will  compare 
sources'  allowance  and  emission 
accounts  in  the  NOx  Allowance 
Tracking  System  (NATS).  To  be  in 
compliance,  soiu'ces  must  hold  a 
number  of  available  allowances  that 
meets  or  exceeds  the  number  of  tons  of 
NOx  emitted  by  that  soiuce  and 
recorded  in  the  Emissions  Tracking 
System  (ETS)  for  a  particular  ozone 
season  (May  1  to  October  1).  For  sources 
with  excess  emissions,  penalties  include 
EPA  deducting  three  times  the  unit's 
excess  emissions  from  the  unit's 
allocation  for  the  next  control  period. 

F.  How  Does  Connecticut's  Program 
Protect  the  Environment? 

Based  on  air  quality  modeling 
assessments  performed  for  the  NOx  SIP 
Call,  EPA  believes  that  the  NOx 
reductions  in  CT  and  other  states 
subject  to  the  SIP  Call  will  reduce  the 
transport  of  ozone  starting  in  2003. 

Decreases  of  NOx  emissions  will  also 
help  improve  the  environment  in 
several  important  ways.  Decreases  in 
NOx  emissions  will  decrease  acid 
deposition,  nitrates  in  drinking  water, 
excessive  nitrogen  loadings  to  aquatic 
and  terrestrial  ecosystems,  and  ambient 
concentrations  of  nitrogen  dioxide, 
particulate  matter  and  toxics.  On  a 
global  scale,  decreases  in  NOx 
emissions  reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

G.  What  Is  the  Result  of  EPA 's 
Evaluation  of  Connecticut's  SIP 
Submittal? 

EPA  has  evaluated  CT's  September 
30, 1999,  SIP  submittal  and  finds  it  fully 
approvable.  The  September  30,  1999 
submittal  will  strengthen  CT's  SIP  for 
reducing  ground  level  ozone  by 
providing  NOx  reductions  beginning  in 
2003.  The  submittal  also  meets  the  air 
quality  objectives  of  the  NOx  SIP  Call. 
EPA  finds  the  NOx  control  measures, 
section  22a-174-22b,  as  well  as  the  SIP 
narrative  that  includes  CT's  2007  NOx 
baseline  and  controlled  budgets,  fully 
approvable.  EPA  finds  that  tiie  submittal 
contained  the  information  necessary  to 
demonstrate  that  CT  has  the  legal 
authority  to  implement  and  enforce  the 
control  measures,  as  well  as  a 
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description  of  how  the  state  intends  to 
use  the  compliance  supplement  pool. 
Furthermore,  EPA  finds  that  the 
submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  record  keeping  and 
emission  reporting  requirements  will  be 
met. 

Although  section  22a-174-22b 
deviates  from  EPA's  NOx  Budget 
Trading  Model  Rule.  EPA  finds  that 
section  22a-174-22b  is  consistent  with 
EPA's  guidance  and  meets  the  air 
quality  objectives  of  the  NOx  SIP  Call, 
including  those  found  in  40  CFR  part 
51,  51.121  and  51.122,  as  well  as  the 
general  SIP  submittal  requirements  of 
the  Act,  §  110,  42  U.S.C.  7401  et  seq. 
The  most  significant  difference  between 
the  EPA's  model  rule  and  CT's  control 
regulation  is  related  to  the  timing  of  the 
allocations  to  the  affected  sources. 
Under  CT's  NOx  Budget  Program,  EPA 
will  allocate  NOx  allowances  to  a 
general  state  accoimt  by  April  1  of  the 
year  that  is  three  years  before  the 
relevant  control  period.  CT  will  then 
hold  the  allowances  in  this  account 
until  allocating  to  sources,  which  it  will 
do  by  May  1  of  the  relevant  control 
period.  While  this  deviates  from  the 
timing  requirements  stipulated  under 
§  51.121(p)  for  streamlined  approval,  it 
is  approvable  under  §  51. 121  (fl  through 
§  51.121(o)  as  discussed  below. 

CT's  SIP  revision  does  not  differ  from 
EPA's  model  rule  (40  CFR  part  96) 
significantly  enough  to  prevent  CT  from 
participating  in  the  EPA  administered 
trading  program.  CT's  rule  allows  EPA 
to  fulfill  its  obligation  under  §  96.41 
(i.e.,  the  timing  requirements  for  NOx 
allowance  allocations)  to  both  the  state 
and  its  sources,  and  allocate  to  the  state 
by  April  1  of  the  year  that  is  three  years 
in  advance  of  the  relevant  control 
period.  Once  EPA  allocates  to  CT's 
general  account,  it  will  become  the 
state's  responsibility  to  allocate  the 
allowances  to  its  sources. 

EPA  continues  to  believe  that 
allocating  to  sources  three  years  in 
advance  allows  sources  to  design  the 
compliance  strategy  [i.e.,  installing 
controls  or  buying,  selling  or  banking 


allowances)  that  is  most  cost-effective 
for  them.  Decreasing  sources'  certainty 
about  their  future  allocations  and 
flexibility  in  meeting  their  obligations 
may  impact  their  ability  to  comply  with 
these  requirements  in  the  most  cost- 
effective  manner.  Nevertheless,  EPA 
believes  CT's  program  will  achieve  the 
necessary  reductions,  albeit  in  a  less 
cost-effective  manner. 

Regarding  CT's  SIP  narrative.  EPA 
finds  that  the  submittal  contains  the 
reqmred  elements,  including:  the 
baseline  inventory  of  NOx  mass 
emissions  from  EGUs,  non-EGUs,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007;  the  2007  projected 
inventory  reflecting  NOx  reductions 
achieved  by  the  state  control  measures 
contained  in  the  submittal;  and  the 
conunitment  to  meet  the  annual, 
triennial,  and  2007  state  reporting 
requirements.  EPA  further  finds  that 
CT's  2007  projected  inventory, 
reflecting  the  control  strategies,  is 
approvable,  meeting  the  air  quality 
objectives  of  the  NOx  SIP  Call. 

In  order  to  approve  CT's  2007 
projected  inventory  as  meeting  the  air 
quality  objectives  of  the  NOx  SIP  Call, 
however,  it  is  necessary  to  consider  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in 
Massachusetts  (MA)  and  Rhode  Island 
(RI)  as  well.  Comparing  the  most  recent 
technical  amendments  to  the  NOx  SIP 
Call  budgets  to  the  adopted  and 
submitted  NOx  SIP  Call  related 
measures  from  the  three  states,  you  can 
see  that  the  adopted  measiu'es  in  CT, 
MA,  and  RI  will  reduce  more  NOx  from 
the  ECU  and  non-EGU  sectors  than  the 
NOx  SIP  Call  notices  have  required. 

H.  Why  Is  EPA  Considering  the  NOx  SIP 
Call  Submittals  From  CT,  MA,  and  RI  at 
the  Same  Time? 

In  February  1999.  CT.  MA.  RI,  and 
EPA  signed  a  memorandiun  of 
imderstanding  (i.e.,  "the  Three  State 
MOU")  agreeing  to  redistribute  the  EGU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compliance  supplement  pool 
allocations,  amongst  themselves.  Under 
the  Three  State  MOU,  the  combined 


2007  controlled  emission  level  and 
compliance  supplement  pool  did  not 
change  for  the  three  states,  only  the 
individual  state  EGU  allocations  and 
supplement  pools  were  redistributed  to 
provide  CT  with  additional  flexibility. 

On  September  15,  1999,  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  to  approve  the 
redistribution  of  the  three  states' 
allocations  as  described  in  the  MOU  and 
modified  by  the  EPA's  May  1999  NOx 
SIP  Call  technical  corrections. ^  See  64 
FR  50036.  As  described  in  the  NPR,  the 
sum  of  the  2007  budgets  and 
supplement  pool  allocations  for  the 
three  states  after  redistribution  is 
identical  to  the  sum  of  the  three  budgets 
and  supplement  pool  allocations  for  the 
states  as  published  in  the  Mav  1999 
technical  corrections  Federal  Register 
notice.  In  other  words,  the  total  NOx 
reduction  expected  from  the  three  states 
due  to  the  SIP  Call  would  be  the  same 
before  and  after  the  redistribution  of 
budgets  under  the  Three  State  MOU.  In 
fact,  both  the  May  1999  technical 
amendments  and  the  September  1999 
NPR  required  a  NOx  reduction  of  5,491 
tons  by  the  three  states  each  ozone 
season  from  2007  onward  and  provided 
a  combined  allocation  of  961  tons  from 
the  compliance  supplement  pool. 

On  March  2,  2000.  EPA  published 
additional  technical  amendments  to  the 
NOx  SIP  Call  in  the  Federal  Register  (65 
FR  11222).  As  can  be  seen  in  the  tables 
below,  the  March  2,  2000  technical 
corrections  primarily  changed  the 
highway  mobile  and  non-EGU  2007 
baselines  and  budgets  for  CT,  MA,  and 
RI.  However,  these  changes  largely 
cancel  each  other  out,  e.g.,  the  2007 
highway  sub-inventory  baselines  and 
budgets  increased  by  approximately  the 
same  amount  in  the  three  states.  The 
March  2000  technical  corrections, 
however,  did  not  effect  the  amount  of 
reduction  expected  from  the  EGU  sector. 
The  tables  below  compare  the  2007 
baselines  and  budgets  for  each  sub- 
inventory  sector  for  CT,  MA,  and  RI  as 
published  in  the  May  1999  and  March 
2000  technical  amendment  Federal 
Register  notices. 


CT 

5/99  baseline 

3/00  baseline 

Change  in 
baseline 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

5,636 

5.124 

4,821 

10.736 

19.902 

5,636 

5,397 

4,821 

10,736 

19,424 

0 

273 

0 

0 

-478 

2,652 

4,970 

4,821 

10,736 

19,902 

2,a5? 

5,216 

4,821 

10,736 

19,424 

0 

246 

0 

0 

-478 

Non-EGU 

Area 

Nonroad  

Highway  

Total  

46,220 

46,015 

-205 

43,081 

42,849 

-232 

'  You  should  note  that  EPA  took  comments  on  the 
Three  State  MOU  NPR  and  intends  to  address  those 


comments  in  a  ftiture  rulemaking.  Therefore,  we  are 


not  seeking  comments  on  the  specifics  of  the  Three 
State  MOU  NPR  at  this  time. 
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lange  in 
Dudget 

0 

246 

0 

0 

-478 

-232 

MA 


EGU   

Non-EGU 

Area 

Nonroad  . 
Highway  , 

Total 


5/99  baseline 


16,479 
11,229 
11,048 
20,166 
28,641 


87.563 


3/00  baseline 


Change  in 
baseline 


16,479 
11.210 
11,048 
20,166 
28,190 


87,092 


0 

-19 

0 

0 

-451 


-471 


5/99  budget 


15,145 
10,296 
11,048 
20,166 
28,641 


85,296 


3/00  budget 


Change  in 
budget 


15,146 
10,298 
11.048 
20,166 
28,190 


84,848 


1 
2 
0 
0 

-451 


448 


Rl 

5/99  baseline 

3A)0  baseline         ^hg^^f^*" 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU   

Non-EGU 

1,082 
2,031 
448 
2,455 
3,879 

1,082 
1,635 
448 
2,455 
3,843 

0 

-396 

0 

0 

-36 

997 
2,031 

448 
2,455 
3,879 

997 
1.635 

448 
2,455 
3,843 

0 
-396 

Area 

Nonroad  

Highway  

0 

0 

-36 

Total  

9.895 

9,463 

-432 

9.810 

9,378 

-432 

The  March  2000  Federal  Register 
listed  2007  ozone  season  baseline 
emissions  from  CT,  MA,  and  RI  as 
46,015  tons,  87,092  tons,  and  9,463  tons, 
respectively.  The  March  2000  Federal 
Register  listed  the  2007  ozone  season 
budgets  for  CT,  MA,  and  RI  as  42,849 
tons,  84,848  tons,  and  9,378  tons,  and 
provided  the  three  states  with 
compliance  supplement  pools  of  569 
tons,  404  tons,  and  15  tons,  respectively, 
or  a  total  of  988  tons.  In  total,  the  March 
2000  notice  required  the  three  states  to 
reduce  their  NOx  emissions  by  5,495 
tons  per  ozone  season  begiiming  in 
2007. 

In  the  Fall  of  1999,  CT,  MA,  and  RI 
all  adopted  and  submitted  SIP  packages 
in  response  to  the  NOx  SIP  Call.  Ail 
three  states  adopted  and  submitted  NOx 
control  regulations  that  rely  on 
reductions  from  the  EGU  and  large  non- 
EGU  units  to  achieve  their  emission 
budgets.  The  2007  baseline  ozone 
season  emissions  adopted  by  the  states 
were  46,219  tons,  87,563  tons,  and  9,895 


tons,  respectively,  or  a  three  state  total 
of  143,677  tons  per  ozone  season.  The 
SIP  packages  adopted  and  submitted  by 
CT,  MA,  and  RI,  included  2007 
projected  NOx  inventories  of  44,993 
tons,  83,345  tons,  and  9,798  tons, 
respectively,  or  a  three  state  total  of 
138,136  tons  per  ozone  season. 
Therefore,  the  total  NOx  reduction 
expected  from  the  adopted  and 
submitted  SIP  packages  from  CT,  MA, 
and  RI  is  5,541  tons  per  ozone  season. 
As  discussed  above,  EPA  signed  the 
Three  State  MOU  between  CT,  MA,  and 
RI.  We  endorse  the  concept  that  states 
can  voluntarily  join  together  and 
redistribute  their  NOx  SIP  Call  budgets 
and  compliance  supplement  pool 
allocations,  provided  that  the  total  after 
the  redistribution  is  less  than  or  equal 
to  before  redistribution,  and  provided 
that  the  states  have  formalized  such  an 
agreement  in  an  MOU  or  similar  device  • 
to  which  EPA  also  agrees.  EPA  supports 
this  concept  because  such  a 
redistribution  is  no  different  than  the 


effects  of  trading.  For  a  detailed 
discussion  of  why  EPA  supports  the 
concept  that  states  can  collectively 
redistribute  their  NOx  SIP  Call  budgets, 
see  the  proposed  Three  State  MOU 
notice,  64  FR  49989,  September  15, 
1999.  Given  the  fact  that  together  the 
three  states'  regulations  achieve  at  least 
the  same  NOx  reduction  and  allocate 
fewer  than  required  compliance 
supplement  pool  allocations,  EPA  finds 
that  the  NOx  SIP  Call  SIP  submittals 
from  the  three  states  collectively  meet 
the  air  quality  objectives  of  the  NOx  SIP 
Call  as  published  to  date.  In  separate 
Federal  Register  notices  today,  EPA  is 
also  proposing  approval  of  MA's  and 
RI's  NOx  SIP  Call  submittals. 

You  can  find  the  NOx  SIP  Call  2007 
baselines,  budgets,  and  compliance 
supplement  pool  allocations  from  the 
March  2000  technical  amendments  and 
the  state  adopted  SIPs  summarized  in 
the  table  below. 


State 

SIP  Call 
2007  base- 
line (tons 
NOx  per 
ozone  sea- 
son) as  of 
03/00 

State  adopt- 
ed 2007 
baseline 
(tons  NOx 
per  ozone 
season) 

r     ■    '    —  ■  —    ■  ■  — n 

SIP  call  2007 
budget  as  of 
03/00  (tons 

NOx  per 
ozone  sea- 
son) 

State  adopt- 
ed 2007 

budget  (tons 
NOx  per 

ozone  sea- 
son) 

SIP  Call  Pro- 
jected reduc- 
tion (tons 
NOx  per 
ozone  sea- 
son) as  of 
03/00 

State  pro- 
tected reduc- 
tion (tons 
NOx  per 
ozone  sea- 
son) 

Compliance 
supplement 
pool  state  al- 
locations as 
of  03/00 

State  adopt- 
ed compi- 

ance  supple- 
ment pod 

CT 

MA 

RI  

Total  

46,015 

87,092 

9.463 

46,219 

87,563 

9,895 

42.849 

84,848 

9,378 

44.993 

83.345 
9.798 

3,166 

2,244 

85 

1.226 

4,218 

97 

569 

404 
15 

473 

473 

15 

142,570 

143,677 

137,075 

138,136 

5.495 

5,541 

988 

961 

For  additional  information  regarding 
EPA's  evaluation  of  CT's  NOx  SIP  Call 
submittal,  the  reader  should  refer  to  the 
TSD  available  at  either  of  the  addresses 
listed  in  the  ADDRESSES  section  of  this 
notice. 


/.  What  Other  Significant  Items  Relate  to 
Connecticut's  Program? 

In  addition  to  submitting  the 
September  30,  1999,  SIP  package  in 
order  to  fulfill  its  NOx  SIP  Call 
obligation,  CT  submitted  section  22a- 
174-2  2b  as  part  of  its  one-hour  ozone 


attaimnent  plans  for  the  serious  and 
severe  ozone  nonattainment  areas  of  the 
state.  Both  Attainment  plans  rely  on  the 
NOx  reductions  associated  with  section 
22a-174-22b  in  2003  and  beyond.  EPA 
proposed  approval  of  CT's  attaiimient 
plans  for  both  the  serious  and  severe 
nonattainment  areas  on  December  16, 
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1999.  See  64  FR  70348.  Approval  and 
implementation  of  section  22a-174-22b 
strengthens  CT's  SIP  and  is  necessary  in 
order  for  CT  to  fulfill  a  requirement  of 
the  one-hour  ozone  attainment  plans. 

Section  22a-174-22b  is  also  related  to 
the  Ozone  Transport  Commission's 
(OTC's)  ozone  season  NOx  budget 
program.  On  September  27,  1994,  OTC 
adopted  a  Memorandum  of 
Understanding  (MOU)  that  committed 
the  signatory  states,  including  CT,  to  the 
development  and  proposal  of  a  region- 
wide  reduction  in  NOx  emissions.  The 
OTC  agreement  committed  the  states  to 
one  phase  of  NOx  reductions  by  1999 
and  another  phase  of  reductions  by 
2003. 

As  a  signatory  state  of  the  MOU,  CT 
adopted  its  NOx  budget  and  allowance 
trading  regulation,  section  22a-174-22a, 
on  December  15,  1998.  Section  22a- 
174-22a  contained  a  NOx  emissions 
budget  and  allowance  trading  system  for 
the  ozone  seasons  of  1999  through  2002, 
the  period  known  as  "OTC  Phase  II." 
CT's  phase  II  ECU  budget  is  5.866  tons 
per  ozone  season.  EPA  approved  CT's 
phase  II  OTC  NOx  budget  regulation  on 
September  28,  1999.  See  64  FR  52238. 

Section  22a-174-22b  contains  a  new 
NOx  emissions  budget  and  allowance 
trading  program  for  the  ozone  seasons  of 
2003  and  thereafter,  the  period  known 
as  "OTC  phase  in."  Although  EPA's 
technical  corrections  and  the  Three 
State  MOU  described  above  would 
allow  CT  an  ECU  budget  of  4,564  tons 
per  season  in  2003  and  beyond,  section 
22a-174-22b  contains  an  ECU  ozone 
season  budget  of  4,477  tons.  This  is 
equal  to  the  budget  agreed  upon  by  OTC 
for  CT  under  phase  HI  of  the  OTC 
program.  Therefore,  although  the  OTC 
MOU  obligations  are  not  federal 
requirements,  section  22a-174-22b  can 
be  viewed  as  satisfying  the  OTC  phase 
III  program  requirements  as  well. 

/.  What  Issues  Are  Associated  With 
Connecticut's  NOx.  SIP  Call  Submittal? 

On  March  3,  2000,  the  D.C.  Circuit 
ruled  on  Michigan  v.  EPA.  affirming 
many  aspects  of  the  NOx  SIP  call  and 
remanding  certain  other  portions  to  the 
Agency  [e.g.,  the  definition  of  an  ECU 
and  the  control  assiunptions  for  internal 
combustion  engines).  Due  to  the  Court's 
remanding  of  the  ECU  definition  and  IC 
engine  control  assiunptions.  EPA  must 
now  recalculate  the  final  2007  baseline, 
2007  budget,  and  compliance 
supplement  allocation  for  each  state 
subject  to  the  NOx  SIP  Call,  including 
CT.  Those  recalculated  budgets  are 
expected  to  be  published  in  the  next  few 
months.  However,  this  means  that  CT 
may  be  required  to  revisit  its  NOx  SIP 
Call  program  due  to  potential 


forthcoming  changes  to  the  NOx  SIP 
Call  requirements.  At  such  time  as  EPA 
publishes  new  emission  budget 
requirements,  CT  and  other  NOx  SIP 
Call  subject  states  will  be  informed  as  to 
what,  if  any,  changes  are  needed. 

Additionally,  as  described  above,  the 
March  2,  2000  technical  corrections 
changed  the  2007  baselines  and  budgets 
for  the  highway  and  non-EGU  sub- 
inventories  in  CT,  MA,  and  RI. 
Therefore,  when  those  states  make  the 
changes  needed  due  to  the  remanded 
portions  of  the  NOx  SIP  Call,  those 
states  wiU  need  to  adopt  changes  to  the 
highway  and  non-EGU  2007  baselines 
and  budgets  as  well. 

m.  Proposed  Action 

EPA  has  reviewed  CT's  September  30, 
1999,  SIP  submittal  using  the  NOx  SIP 
Call  rulemaking  notices  and  checklist. 
EPA  has  reviewed  CT's  control 
measiues  and  projected  reductions  and 
finds  them  approvable.  Therefore,  EPA 
is  proposing  to  approve  section  22a- 
174-2  2b  and  CT's  NOx  SIP  Call 
narrative  at  this  time. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  ths  EPA  Regional 
office  listed  in  the  addresses  section  of 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federd  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
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Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  lune  21,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA-New  England. 
[FR  Doc.  00-17186  Filed  7-11-00;  8:45  am] 

BIUJNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA076-7209b.  FRL-6731-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  Massachusetts; 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

AGENCY:  Environmental  Protection       • 
\u.'ncy  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  November  1999,  the 
Commonwealth  of  Massachusetts  (MA) 
submitted  a  State  Implementation  Plan 
(SIP)  to  reduce  air  emissions  of  nitrogen 
oxides  (NOx).  The  submittal  responds  to 
the  EPA's  regulation  entitled,  "Finding 
of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwrise  known  as  the  "NOx  SIP  Call." 
The  submittal  includes  a  narrative  and 
a  regulation  that  establish  a  statewide 
NOx  budget  and  a  NOx  allowance 
trading  program  for  large  electricity 
generating  and  industrial  sources 
beginning  in  2003. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  approval  of  the  MA's 
November  1999  SIP  submittal  including, 
MA's  NOx  control  regulation,  310  CMR 
7.28,  "NOx  Allowance  Trading 
Program,"  and  the  SIP  narrative 
materials:  "Background  Document  and 
Technical  Support  For  Public  Hearings 
on  the  Proposed  Revisions  to  the  State 
Implementation  Plan  for  Ozone,"  July 
1999;  "Supplemental  Background 
Document  For  Public  Hearings  on 
Modifications  to  the  July,  1999  Proposal 
to  Revise  the  State  Implementation  Plan 
For  Ozone."  September  1999;  and 
"Summary  of  Comments  and  Response 
To  Comments  From  Public  Hearings  on 
Proposed  Revisions  to  the  State 
Implementation  Plan  for  Ozone, 
Including  Proposed  310  CMR  7.28." 
EPA  is  also  proposing  to  approve 
changes  to  regulations  310  CMR  7.19, 
"Reasonably  Available  Control 
Technology  (RACT)  for  Sources  of 


Oxides  of  Nitrogen  (NOx),"  and  310 
CMR  7.27,  "NOx  Allowance  Program." 
related  to  emissions  monitoring.  EPA  is 
proposing  to  approve  Massachusetts' 
submittal  for  its  strengthening  effect 
pursuant  to  section  110  of  the  Clean  Air 
Act  (CAA). 

DATES:  EPA  must  receive  written 
comments  on  or  before  August  11,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023.  Copies 
of  the  documents  releveint  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Office  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  Region  I,  One 
Congress  Street,  11th  floor,  Boston,  MA 
02114,  and  at  the  Division  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp,  161 7J  918-1048  or  at 
Rapp .  Steve@EP  A  .GO  V. 

SUPPLEMENTARY  INFORMATION: 

Overview 

On  November  19,  1999,  MA 
submitted  a  package  of  regulatory  and 
narrative  materials  in  order  to  comply 
with  the  NOx  SIP  Call  and  strengthen  its 
ozone  SIP.  EPA  proposes  full  approval 
of  MA's  submittal. 

The  following  table  of  contents 
describes  the  format  fnr  this 
SUPPLEMENTARY  INFORMATION: 
1.  EPA  s  Action 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  general  NOx  SIP  Call 
requirements? 

D.  What  is  EPA's  NOx  budget  and 
allowance  trading  program? 

E.  What  is  the  Compliance  Supplement 
Pool? 

F.  What  guidance  did  EPA  use  to  evaluate 
Massachusetts'  submittal? 

n.  Massachusetts'  NOx  Budget  Program 

A.  What  is  Massachusetts'  NOx  SIP  Call 
submittal? 

B.  When  did  Massachusetts  propose  and 
adopt  the  program? 

C.  When  did  Massachusetts  submit  the  SIP 
revision  to  EPA  and  when  did  EPA  find 
it  technically  and  administratively 
complete? 

D.  What  is  Massachusetts'  NOx  Budget 
Trading  Program? 

E.  How  will  Massachusetts  and  EPA 
enforce  the  program? 

F.  How  does  Massachusetts'  program 
protect  the  environment? 

G.  What  is  the  result  of  EPA's  evaluation 
of  Massachusetts'  program? 


H.  Why  is  EPA  considering  the  NOx  SIP 

Call  submittals  from  CT,  MA,  and  RI  at 

the  same  time? 
I.  What  other  significant  items  relate  to 

Massachusetts'  program? 
J.  What  issues  are  associated  with  the 

Massachusetts  NOx  SIP  Call  submittal? 

III.  Proposed  Action 

IV.  Administrative  Requirements 

In  the  following  questions  and 
answers,  the  term  "you"  refers  to  the 
reader  of  the  notice  and  "we"  refers  to 
the  EPA. 

I.  EPA's  Action 

A.  What  Action  Is  EPA  Proposing 
Today? 

EPA  is  proposing  approval  of  MA's 
SP  submittal,  including  MA's  NOx 
control  regulation,  310  CMR  7.28,  "NOx 
Allowance  Trading  Program"  and  the 
SIP  narrative  materials  listed  above. 
EPA  is  also  proposing  to  approve 
changes  to  regulations  310  CMR  7.19, 
"Reasonably  Available  Control 
Technology  (RACT)  for  Sources  of 
Oxides  of  Nitrogen  (NOx),"  and  310 
CMR  7.27,  "NOx  Allowance  Program," 
related  to  emissions  monitoring. 

MA  submitted  the  adopted  310  CMR 
7.28  and  the  SIP  narrative,  as  well  as  the 
amendments  to  310  CMR  7.19  and  310 
CMR  7.27,  with  a  request  to  revise  the 
SIP  on  November  19,  1999.  MA 
submitted  the  regulation  and  narrative 
in  order  to  strengthen  its  one-hoiu- 
ozone  SIP  and  to  comply  with  the  NOx 
SIP  Call  in  each  ozone  season,  i.e.,  May 
1  to  October  1,  beginning  in  2003.  EPA 
finds  that  MA's  submittal  is  fully 
approvable  as  a  SIP  strengthening 
measure  for  Massachusetts'  one-hoiu 
ground  level  ozone  SIP  and  it  meets  the 
air  quality  objective  of  the  NOx  SIP  Call 
requirements  that  EPA  has  published  to 
date.  EPA  will  take  action  in  a  separate 
futxu-e  rulemaking  on  whether 
Massachusetts 's  submittal  meets  the 
applicable  NOx  SIP  Call  requirements 
themselves. 

B.  Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  in  order 
to: 

•  Fulfill  MA's  and  EPA's  requirements 
under  the  Clean  Air  Act  (the  Act); 

•  Make  MA's  control  regulation  federally- 
enforceable  and  available  for  credit  in  the 
SIP; 

•  Make  MA's  SIP  narrative,  including  the 
ozone  season  NOx  budget,  federally 
enforceable  as  part  of  the  MA  SIP;  and 

•  Give  you  the  opportunity  to  submit 
written  comments  on  EPA's  proposed 
actions,  eis  discussed  in  the  DATES  and 
ADDRESSES  sections. 
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C.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

On  October  27.  1998,  EPA  published 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
See  63  FR  57356.  The  NOx  SIP  Call 
requires  22  States  and  the  District  of 
Coliunbia  ^  to  meet  statewide  NOx 
emission  budgets  during  the  five  month 
period  between  May  1  and  October  1  in 
order  to  reduce  the  amount  of  ground 
level  ozone  that  is  transported  across 
the  eastern  United  States.  The  NOx  SIP 
Call  set  out  a  schedule  that  required  the 
affected  states  to  adopt  regulations  by 
September  30,  1999  2,  gjid  implement 
control  strategies  by  May  1,  2003. 

The  NOx  SIP  Call  allowed  states  the 
flexibility  to  decide  which  source 
categories  to  regulate  in  order  to  meet 
the  statewide  budgets.  But,  the  SIP  Call 
notice  suggested  that  imposing 
statewide  NOx  emissions  caps  on  large 
fossil-fuel  fired  industrial  boilers  and 
electricity  generating  units  would 
provide  a  highly  cost  effective  means  for 
States  to  meet  their  NOx  budgets.  In 
fact,  the  state-specific  budgets  were  set 
assuming  an  emission  rate  of  0.15 
pounds  NOx  per  million  British  thermal 
units  (lb.  NOx/mmBtu)  at  EGUs, 
multiplied  by  the  projected  heat  input 
(mmBtu)  from  burning  the  quantity  of 
fuel  needed  to  meet  the  2007  forecast  for 
electricity  demand.  See  63  FR  57407. 
The  calculation  of  the  2007  ECU 
emissions  assumed  that  an  emissions 
trading  program  would  be  part  of  an 
ECU  control  program.  The  NOx  SIP  Call 
state  budgets  also  assumed  on  average  a 


'  Alabama,  Connecticut.  District  of  Columbia, 
Delaware,  Georgia.  Illinois,  Indiana.  Kentucky, 
Massachusetts,  Maryland.  Michigan,  Missouri, 
North  Carolina.  New  Jersey,  New  York.  Ohio, 
Pennsylvania,  Rhode  Island,  South  Carolina, 
Tennessee,  Virginia.  Wisconsin,  and  West  Virginia. 

2 On  May  25.  1999,  the  DC.  Circuit  issued  a 
partial  stay  of  the  submission  of  the  SIP  revisions 
required  under  the  NOx  SIP  Call.  The  NOx  SIP  Call 
had  required  submission  of  the  SIP  revisions  by 
September  30,  1999.  State  Petitioners  challenging 
the  NOx  SIP  Call  moved  to  stay  the  submission 
schedule  until  April  27,  2000.  The  D.C.  Circuit 
issued  a  stay  of  the  SIP  submission  deadline 
pending  further  order  of  the  court.  Michigan  v, 
EPA,  No.  98-1497  (D.C.  Cir.  May  25,  1999)  (order 
granting  stay  in  part). 

On  November  19,  1999.  Massachusetts 
voluntarily  submitted  this  revision  to  EPA  for 
approval  notwithstanding  the  court's  stay  of  the  SIP 
submission  deadline.  On  March  3,  2000.  the  D.C. 
Circuit  ruled  on  Michigan  v.  EPA.  affirming  many 
aspects  of  the  SIP  call  and  remanding  certain  other 
portions  to  the  Agency.  The  court's  ruling  does  not 
affect  this  action  because  it  is  being  proposed  as  a 
SIP -strengthening  measure  regardless  of  the  status 
of  the  case. 


30%  NOx  reduction  from  cement  kilns, 
a  60%  reduction  from  industrial  boilers 
and  combustion  turbines,  and  a  90% 
reduction  from  internal  combustion 
engines.  The  non-EGU  control 
assumptions  were  applied  at  units 
where  the  heat  input  capacities  were 
greater  than  250  mmBtu  per  hour,  or  in 
cases  where  heat  input  data  were  not 
available  or  appropriate,  at  units  with 
actual  emissions  greater  than  one  ton 
per  day. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rulemaking  notice  included  a  model 
NOx  allowance  trading  regulation, 
called  "NOx  Budget  Trading  Program 
for  State  Implementation  Plans,"  (40 
CFR  Part  96).  that  could  be  used  by 
states  to  develop  their  regulations.  The 
NOx  SIP  Call  notice  explained  that  if 
states  developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See 
63  FR  57458-57459. 

D.  What  Is  EPA 's  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule  for  SIPs,  40  CFR 
Part  96,  sets  forth  a  NOx  emissions 
trading  program  for  large  electric 
generating  units  (EGUs)  and  non-electric 
generating  units  (non-EGUs).  A  state  can 
volimtarily  choose  to  adopt  EPA's 
model  rule  in  order  to  allow  sources 
within  its  borders  to  participate  in 
regional  allowance  trading.  The  October 
27,  1998  Federal  Register  notice 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See 
63  FR  57514-57538  and  40  CFR  Part  96. 

In  general,  air  emissions  trading  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  an  emissions  budget  and  allowance 
trading  program,  the  state  or  EPA  sets  a 
regulatory  limit,  or  emissions  budget,  in 
mass  emissions  from  a  specific  group  of 
sources.  The  budget  limits  the  total 
number  of  allocated  allowances  during 
a  particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  amoimt  of  emissions  during  the 
control  period.  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 


the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx- 

M  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  during  the  control  period 
were  less  than  or  equal  to  the  number 
of  available  allowances  it  holds.  Sources 
that  reduce  their  emissions  below  their 
allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amount  of  their  allocated 
allowance  level  may  buy  allowances 
from  the  sources  with  extra  reductions. 
In  this  way,  the  budget  is  met  in  the 
most  cost-effective  manner.  An  example 
of  a  budget  and  allowance  trading 
program  is  EPA's  Acid  Rain  Program  for 
reducing  sulfur  dioxide  emissions. 

E.  What  is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call 
provided  each  affected  state  with  a 
"compliance  supplement  pool."  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
used  to  cover  excess  emissions  from 
sources  that  are  unable  to  meet  control 
requirements  during  the  2003  and  2004 
02X)ne  seasons.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
valid  for  compliance  past  the  2004 
ozone  season.  Despite  disagreeing  with 
commenters'  concerns,  EPA  included 
these  voluntary  provisions  in  the  NOx 
SIP  Call  to  address  commenters' 
concerns  about  the  possible  adverse 
effect  that  the  control  requirements 
might  have  on  the  reliability  of  the 
electricity  supply  or  on  other  industries 
required  to  install  controls  as  the  result 
of  a  state's  response  to  the  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  sources  with 
credits  from  implementing  NOx 
reductions  beyond  all  applicable 
requirements  after  September  30.  1999 
but  before  May  1,  2003  (i.e..  early 
reductions).  In  this  way,  sources  that 
cannot  install  controls  prior  to  May  1, 
2003.  can  purchase  other  sources'  early 
reduction  credits  in  order  to  comply. 
Second,  a  state  may  issue  some  or  all  of 
the  pool  to  sources  that  demonstrate  a 
need  for  an  extension  of  the  May  1 ,  2003 
compliance  deadline  due  to  undue  risk 
to  the  electricity  or  other  industrial 
sectors  and  where  early  reductions  are 
not  available.  See  40  CFR  51.121(e)(3). 

F.  What  Guidance  Did  EPA  Use  to 
Evaluate  Massachusetts'  Submittal? 

EPA  evaluated  MA's  NOx  SIP  Call 
submittal  using  EPA's  "NOx  SIP  Call 
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Checklist,"  (the  checklist),  issued  on 
April  9,  1999.  The  checklist  reflects  and 
follows  the  requirements  of  the  NOx  SIP 
Call  set  forth  in  40  CFR  §  51.121  and 
§  51.122.  The  checklist  outlines  the 
criteria  that  the  EPA  Regional  Office 
used  to  determine  the  completeness  and 
approvability  of  MA's  submittal. 

As  noted  in  the  checklist,  the  key 
elements  of  an  approvable  submittal 
luider  the  NOx  SIP  Call  are:  a  budget 
demonstration;  enforceable  measures  for 
control:  legal  authority  to  implement 
and  enforce  the  control  measures; 
compliance  dates  and  schedules; 
monitoring,  recordkeeping,  and 
emissions  reporting;  as  well  as  elements 
that  apply  to  states  that  choose  to  adopt 
an  emissions  trading  rule  in  response  to 
the  NOx  SIP  Call.  The  checklist  is 
available  to  the  public  on  EPA's  website 
at:  http://www.epa.gov/ttn/otag/sip/ 
related.html. 

As  described  above,  the  final  NOx  SIP 
Call  rule  included  a  model  NOx  budget 
trading  program  regulation.  See  40  CFR 
Part  96.  EPA  used  the  model  rule  to 
evaluate  310  CMR  7.28.  Additionally, 
EPA  used  the  October  1998  final  NOx 
SIP  Call  rulemaking  notice,  as  well  as 
the  subsequent  technical  amendments 


to  the  NOx  SEP  Call,  published  in  May 
1999  (64  FR  26298)  and  March  2000  (65 
FR  11222),  to  evaluate  the  approvability 
of  MA's  submittal.  EPA  also  used  §  110 
of  the  CAA,  Implementation  Plans,  to 
evaluate  the  approvability  of  MA's 
submittal  as  a  revision  to  the  SIP. 

II.  Massachusetts's  NOx  Budget 
Program 

A.  VJhat  Is  Massachusetts'  NOx  SIP  Call 
Submittal? 

Massachusetts'  September  30,  1999, 
SIP  submittal  included  the  following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning  in 
2003,  i.e.,  310  CMR  7.28; 

•  A  description  of  how  the  state  intends  to 
use  the  compliance  supplement  pool,  i.e.,  as 
part  of  the  control  regulation; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGUs,  non-EGUs,  area, 
highway  and  non-road  mobile  sources  in  the 
year  2007  as  published  in  the  May  14, 1999, 
technical  amendments  to  the  NOx  SIP  Call, 
i.e.,   as  part  of  the  SIP  narrative; 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measiu-es  contained  in 
the  submittal,  i.e.,  as  part  of  the  SIP 
narrative;  and 


•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requirements,  i.e.,  as  part  of  the  SIP 
narrative. 

As  described  above,  in  order  to  reduce 
NOx  emissions  statewide  fitjm  2003  and 
beyond,  MA  adopted  310  CMR  7.28. 
The  regulation  applies  to  all  EGUs  with 
nameplate  electricity  generating 
capacities  greater  than  15  megaWatts 
that  sell  any  amoimt  of  electricity  as 
well  as  any  non-EGU  luiits  that  have  a 
heat  input  capacity  equal  to  or  greater 
than  250  mmBtu  per  hour.  Regarding 
other  non-EGUs,  MA  has  no  cement 
kilns  or  internal  combustion  (IC) 
engines  with  emissions  large  enough  to 
exceed  the  applicability  threshold  for 
assumed  control  requirements,  i.e.,  one 
ton  per  day.  So,  MA's  SIP  submittal 
does  not  assume  any  additional 
reductions  from  those  sources. 
Furthermore,  you  should  note  that  MA 
is  not  relying  on  any  reductions  beyond 
anticipated  federal  measures  in  the 
mobile  and  area  sectors. 

Below  is  a  table  of  the  2007  baseline 
and  budget  emission  levels  that 
Massachusetts  has  submitted  with  as 
part  of  its  SEP  narrative. 


Source  category 


2007  Baseline 
NOx  emis- 
sions 
(tons/season) 


2007  NOx 
budget  emis- 
sions 
(tons/season) 


Projected  re- 
ductions 
(tons/season) 


EGUs  

Non-EGU  Point 

Area  Sources  

Non-Road  Mobile 
Highway  Mobile  ., 
MA  Total  


27,708 

11,048 
20,166 
28,641 
87,563 


23,490 

11,048 
20,166 
28,641 
83,345 


4,218 

0 
0 
0 

4,218 


B.  When  Did  Massachusetts  Propose 
and  Adopt  the  Program? 

In  July  and  September  1999,  MA 
published  public  nodces  to  aimounce 
the  availability  of  the  proposed  310 
CMR  7.28,  proposed  changes  to  310 
CMR  7.19  and  310  CMR  7.27,  as  well  as 
the  SIP  narrative  materials  that  included 
the  statewide  2007  NOx  emission 
budget.  The  public  notices  started  30 
day  public  comment  periods.  Public 
hearings  were  held  on  August  4,  August 
6,  and  October  28.  The  final  310  CMR 
7.28,  as  well  as  the  amendments  to  310 
CMR  7.19  and  310  CMR  7.27,  were  filed 
with  the  Secretary  of  State  on  November 
15,  1999.  The  310  CMR  7.28  and  the 
changes  to  310  CMR  7.19  and  310  CMR 
7.27  became  effective  on  December  10, 
1999. 


C.  When  Did  Massachusetts  Submit  the 
SIP  Revision  to  EPA  and  When  Did  EPA 
Find  the  Submittal  Technically  and 
Administratively  Complete? 

On  November  19,  1999,  MA  DEP 
submitted  310  CMR  7.28  and  the  SIP 
narrative  materials,  as  well  as  the 
amendments  to  310  CMR  7.27  and  310 
CMR  7.19,  to  EPA  with  a  request  to 
revise  the  MA  SIP.  Subsequently,  on 
January  7,  2000,  MA  submitted  copies  of 
the  regulations  as  promulgated  in  the 
Code  of  Massachusetts  Regulations.  On 
January  25,  2000,  EPA  sent  a  letter  to 
MA  deeming  the  SIP  submittal 
technically  and  administratively 
complete. 

D.  What  Is  Massachusetts'  NOx  Budget 
Trading  Program  ? 

In  response  to  the  NOx  SIP  Call,  MA 
adopted  310  CMR  7.28,  "Post-2002 
Nitrogen  Oxides  NOx  Budget  Program." 
With  310  CMR  7.28,  MA  established  a 


NOx  cap  and  allowance  trading  program 
for  the  ozone  seasons  of  2003  and 
beyond.  MA  developed  the  regulation  in 
order  to  reduce  NOx  emissions  and 
allow  its  sovuces  to  participate  in  the 
kind  of  interstate  NOx  allowance 
trading  program  described  in 
§  51.121(b)(2). 

Under  310  CMR  7.28  Massachusetts 
allocates  NOx  allowances  to  its  EGUs 
and  large  industrial  units.  Each  NOx 
allowance  permits  a  source  to  emit  one 
ton  of  NOx  during  the  seasonal  control 
period.  NOx  allowances  may  be  bought 
or  sold.  Unused  NOx  allowances  may 
also  be  banked  for  futiu^  use,  with 
certain  limitations.  For  each  ton  of  NOx 
emitted  in  a  control  period,  EPA  will 
remove  one  allowance  from  the  source's 
NOx  Allowance  Tracking  System 
(NATS)  account.  Once  the  allowance 
has  been  retired  in  this  way,  no  one  can 
ever  use  t^e  allowance  again. 

Source  owTiers  will  monitor  their  NOx 
emissions  by  using  systems  that  meet 
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the  requirements  of  40  CFR  Part  75, 
subpart  H,  and  report  resulting  data  to 
EPA  electronically.  Each  budget  soiuce 
complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 
for  that  period.  However,  regardless  of 
the  number  of  allowances  a  source 
holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  source 
performance  standards,  or  Title  IV  (the 
federal  Acid  Rain  program). 

Generally,  regulation  310  CMR  7.28 
differs  from  EPA's  model  NOx  budget 
trading  rule  in  three  ways.  First,  310 
CMR  7.28  is  applicable  to  smaller 
electric  generating  sources  than  the 
model  rule.  Second,  the  allocation 
method  in  310  CMR  7.28  is  based  on 
useful  output  and  results  in  fewer 
allocations  [i.e.,  lower  NOx  emissions) 
than  would  be  allowed  by  the  model 
rule.  Finally,  MA's  allowance  trading 
rule  does  not  provide  the  25  ton  per 
season  exemption  set  forth  in  40  CFR 
§  96.4(b).  These  differences  make  the 
regulation  more  stringent  than  40  CFR 
Part  96  would  be  and  are  allowed  under 
§  51.121(p).  Therefore,  310  CMR  7.28 
can  be  considered  substantively 
identical  to  40  CFR  Part  96. 

Regulation  310  CMR  7.28  provides  for 
the  distribution  of  473  early  reduction 
allowances  to  soiu-ces  that  implement 
NOx  reductions  beyond  applicable 
requirements  after  September  30,  1999, 
but  before  May  1,  2003.  Under  310  CMR 
7.28,  MA  will  only  provide  early 
reduction  credits  to  those  sources 
holding  banked  allowances  that  were 
allocated  in  2000.  2001,  and  2002, 
under  MA's  current  NOx  budget  and 
allowance  trading  program  (i.e., 
regulation  310  CMR  7.27).  Regulation 
310  CMR  7.27  is  MA's  SIP  approved 
NOx  budget  and  allowance  trading 
program  that  is  part  of  the  Ozone 
Transport  Commission's  regional  NOx 
cap  and  allowance  trading  program  that 
began  in  May  1999.  See  64  FR  29567, 
June  2,  1999. 

The  amendments  to  310  CMR  7.19 
and  310  CMR  7.27  contain  changes  to 
MA's  existing  OTC  MOU  allowance 
trading  program  and  NOx  RACT 
regulations.  These  minor  changes  were 
necessary  to  provide  for  a  smooth 
transition  to  310  CMR  7.28,  and  to 
ensiue  consistency  between  the 
regulatory  requirements  of  310  CMR 
7.19,  310  CMR  7.27,  310  CMR  7.28,  and 
40  CFR  Part  75. 

For  additional  information  regarding 
EPA's  evaluation  of  MA's  NOy  SIP  Call 
submittal,  the  reader  should  refer  to  the 
document  entitled,  "Technical  Support 


Document  lor  Massacnusetts's  NOx  SIP 
Call  Submittal,"  dated  May  4,  2000. 
Copies  of  the  technical  support 
document  (TSD)  can  be  obtained  at 
either  of  the  addresses  Usted  in  the 
ADDRESSES  section  of  this  notice. 

E.  How  Will  Massachusetts  and  EPA 
Enforce  the  Program? 

Once  approved  into  MA's  SIP,  both 
MA  and  EPA  will  be  able  to  enforce  the 
requirements  of  the  NOx  budget  and 
allowance  trading  program  in  310  CMR 
7.28.  All  of  the  sources  subject  to  the 
NOx  allowance  trading  program  will 
have  federally-enforceable  operating 
permits  that  contain  source  specific 
requirements,  such  as  emissions 
monitoring  or  pollution  control 
equipment  requirements.  MA  and  EPA 
will  be  able  to  enforce  the  source 
specific  requirements  of  those  permits, 
as  well  as  the  requirements  of  310  CMR 
7.28,  310  CMR  7.27,  and  310  CMR  7.19. 

Additionally,  in  order  to  determine 
compliance  with  the  emission 
requirements  of  the  program,  at  the  end 
of  each  ozone  season,  MA  and  EPA  will 
compare  sources'  allowance  and 
emission  accounts  in  the  NOx 
Allowance  Tracking  System  (NATS).  To 
be  in  compliance,  sources  must  hold  a 
number  of  available  allowances  that 
meets  or  exceeds  the  nxunber  of  tons  of 
NOx  emitted  by  that  source  and 
recorded  in  the  Emissions  Tracking 
System  (ETS)  for  a  particular  ozone 
season.  For  sources  with  excess 
emissions,  penalties  include  EPA 
deducting  three  times  the  unit's  excess 
emissions  from  the  unit's  allocation  for 
the  next  control  period. 

F.  How  Does  Massachusetts'  Program 
Protect  the  Environment? 

Based  on  air  quality  modeling 
assessments  performed  for  the  NOx  SIP 
Call,  EPA  believes  that  the  NOx 
reductions  in  MA  and  other  states 
subject  to  the  SIP  Call  will  reduce  the 
transport  of  ozone  starting  in  2003. 

Decreases  of  NOx  emissions  will  also 
help  improve  the  environment  in 
several  important  ways.  Decreases  in 
NOx  emissions  will  decrease  acid 
deposition,  nitrates  in  drinking  water, 
excessive  nitrogen  loadings  to  aquatic 
and  terrestrial  ecosystems,  and  ambient 
concentrations  of  nitrogen  dioxide, 
particulate  matter  and  toxics.  On  a 
global  scale,  decreases  in  NOx 
emissions  reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

G.  What  Is  the  Result  of  EPA 's 
Evaluation  of  Massachusetts'  SIP 
Submittal? 

EPA  has  evaluated  MA's  November 
19.  1999.  SIP  submittal  and  finds  it  fully 


approvable.  The  submittal  will 
strengthen  MA's  SIP  for  reducing 
ground  level  ozone  by  providing  NOx 
reductions  beginning  in  2003.  The 
submittal  also  meets  the  air  quality 
objectives  of  the  NOx  SiP  Call.  EPA 
finds. the  NOx  control  measures.  310 
CMR  7.28.  the  SIP  narrative  that 
includes  MA's  2007  NOx  baseline  and 
controlled  budgets,  as  well  as  the 
changes  to  310  CMR  7.27  and  310  CMR 
7.19,  fully  approvable.  EPA  finds  that 
the  submittal  contained  the  information 
necessary  to  demonstrate  that  MA  has 
the  legal  authority  to  implement  and 
enforce  the  control  measures,  as  well  as 
a  description  of  how  the  state  intends  to 
use  the  compliance  supplement  pool. 
Furthermore.  EPA  finds  that  the 
submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  record  keeping  and 
emission  reporting  requirements  will  be 
met. 

EPA  finds  that  MA's  control 
regulation  and  SIP  narrative  materials 
are  consistent  with  EPA's  guidance  and 
meet  the  air  quality  objectives  of  the 
NOx  SIP  Call,  including,  40  CFR  Part 
51,  §51.121  and  §51.122  as  well  as  the 
general  SIP  submittal  requirements  of 
the  Act,  §  110,  42  U.S.C.  7401  et  seq. 
Regulation  310  CMR  7.28  does  contain 
differences  from  the  model  rule, 
including:  (1)  310  CMR  7.28  is 
applicable  to  smaller  electric  generating 
sources  than  the  model  rule;  (2)  the 
allocation  method  in  310  CMR  7.28  is 
based  on  useful  output  but  results  in 
fewer  allocations  (i.e.,  lower  NOx 
emissions)  than  would  be  allowed  by 
the  model  rule;  and  (3)  the  State's  SIP 
trading  rule  does  not  provide  the  25  ton/ 
season  exemption  set  forth  in  40  CFR 
§  96.4(b).  These  differences  are  allowed 
under  §51. 121(p),  Therefore,  EPA 
considers  310  CMR  7.28  to  be 
substantively  identical  to  40  CFR  Part 
96. 

Regarding  MA's  SIP  narrative.  EPA 
finds  that  the  submittal  contains  the 
required  elements,  including:  The 
baseline  inventory  of  NOx  mass 
emissions  fi-om  EGUs,  non-EGUs,  area, 
highway  and  non-road  mobile  soiu-ces 
in  the  year  2007;  the  2007  projected 
inventory  reflecting  NOx  reductions 
achieved  by  the  state  control  measures 
contained  in  the  submittal;  and  the 
commitment  to  meet  the  annual, 
triennial,  and  2007  state  reporting 
requirements.  EPA  further  finds  that 
MA's  2007  projected  inventory, 
reflecting  the  control  strategies,  is 
approvable,  reflecting  the  air  quality 
objectives  of  the  NOx  SIP  Call. 

In  order  to  approve  MA's  2007 
projected  inventory  as  meeting  the  air 
quality  objectives  of  the  NOx  SIP  Call, 
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however,  it  is  necessary  to  consider  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in 
Connecticut  (CT)  and  Rhode  Island  (RI) 
as  well.  Comparing  the  most  recent 
technical  amendments  to  the  NOx  SEP 
Call  budgets  to  the  adopted  and 
submitted  NOx  SIP  Call  related 
measures  from  the  three  states,  you  can 
see  that  the  adopted  measures  in  CT, 
MA.  and  RI  will  reduce  more  NOx  from 
the  EGU  and  non-EGU  sectors  than  the 
NOx  SIP  Call  notices  have  required. 

H.  Why  Is  EPA  Considering  the  NOx 
SIP  Call  Submittals  From  CT,  MA.  and 
RI  at  the  Same  Time? 

In  February  1999,  CT,  MA,  RI,  and 
EPA  signed  a  memorandum  of 
iuderstanding  (i.e.,  "the  Three  State 
MOU")  agreeing  to  redistribute  the  EGU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compUance  supplement  pool 
allocations,  amongst  themselves.  Under 
the  Three  State  MOU,  the  combined 
2007  controlled  emission  level  and 
compliance  supplement  pool  did  not 


change  for  the  three  states,  only  the 
individual  state  EGU  allocations  and 
supplement  pools  were  redistributed  to 
provide  CT  with  additional  flexibility. 

On  September  15,  1999,  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  to  approve  the 
redistribution  of  the  three  states' 
allocations  as  described  in  the  MOU  and 
modified  by  the  EPA's  May  1999  NOx 
SIP  Call  technical  corrections. ^  See  64 
FR  50036.  As  described  in  the  NPR,  the 
sum  of  the  2007  budgets  and 
supplement  pool  allocations  for  the 
three  states  after  redistribution  is 
identical  to  the  sum  of  the  three  budgets 
and  supplement  pool  allocations  for  the 
states  as  published  in  th^  \U\  '  QQQ 
technical  corrections  Federal  Register 
notice.  In  other  words,  the  total  NOx 
reduction  expected  from  the  three  states 
due  to  the  SIP  Call  would  be  the  same 
before  and  after  the  redistribution  of 
budgets  under  the  Three  State  MOU.  In 
fact,  both  the  May  1999  technical 
amendments  and  the  September  1999 


NPR  required  a  NOx  reduction  of  5,491 
tons  by  the  three  states  each  ozone 
season  from  2007  onward  and  provided 
a  combined  allocation  of  961  tons  fit)m 
the  compliance  supplement  pool. 

On  March  2,  2000.  EPA  published 
additional  technical  amendments  to  the 
NOx  SIP  Call  in  the  Federal  Register  {65 
FR  11222).  As  can  be  seen  in  the  tables 
below,  the  March  2,  2000  technical 
corrections  primarily  changed  the 
highway  mobile  and  non-EGU  2007 
baselines  and  budgets  for  CT,  MA,  and 
RI.  However,  these  changes  largely 
cancel  each  other  out,  e.g.,  the  2007 
highway  sub-inventory  baselines  and 
budgets  increased  by  the  same  amounts. 
The  March  2000  technical  corrections, 
however,  did  not  effect  the  amoimt  of 
reduction  expected  from  the  EGU  sector. 
The  tables  below  compare  the  2007 
baselines  and  budgets  for  each  sub- 
inventory  sector  for  CT,  MA,  and  RI  as 
published  in  the  May  1999  and  March 
2000  technical  amendment  Federal 
Register  notices. 


1 

5/99  base- 
line 

3/00  base- 
line 

Change  in 
base-line 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

Non-EGU 

5,636 

5,124 

4,821 

10,736 

19,902 

46.220 

5,636 

5,397 

4,821 

10,736 

19,424 

46,015 

0 

273 

0 

0 

-478 

-205 

2,652 

4,970 

4,821 

10,736 

19.902 

43.081 

2.652 

5.216 

4.821 

10.736 

19.424 

42.849 

0 

246 

Area   

Nonroad 

Highway  

Total  

0 

0 

^78 

-232 

MA 

5/99  base- 
line 

3/00  base- 
line 

Change  in 
base-line 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

Non-EGU 

16.479 
11.229 
11.048 
20.166 
28,641 
87.563 

16.479 
11.210 
11.048 
20.166 
28,190 
87,092 

0 

-19 

0 

0 

^71 

15,145 
10,296 
11,048 
20,166 
28,641 
85,296 

15,146 
10,298 
11,048 
20,166 
28,190 
84,848 

1 
2 

.Area  

0 

Nonroad  

Highway  

0 

-451 

Total  

-448 

1 

5/99  base- 
line 

3/00  base- 
line 

Change  in 
basaine 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

Non-EGU 

1,082 
2.031 
448 
2.455 
3.879 

1,082 
1,6a5 
448 
2,455 
3,843 

0 

-396 

0 

0 

-36 

997 
2.031 

448 
2.455 
3.879 

997 

i.Bas 

448 
2.455 
3,843 

0 
-396 

Area    

0 

Nonroad  

Highway  

Total 

0 

-36 

9,895 

9.463 

-i32 

9.810 

9,378 

-432 

The  March  2000  Federal  Regi.ster 
listed  2007  ozone  season  baseline 
emissions  from  CT,  MA,  and  RI  as 
46.015  tons,  87,092  tons,  and  9,463  tons, 
respectively.  The  March  2000  Federal 
Register  listed  the  2007  ozone  season 
budgets  for  CT,  MA,  and  RI  as  42,849 
tons,  84.848  tons,  and  9,378  tons,  and 


provided  the  three  states  with 
compliance  supplement  pools  of  569 
tons,  404  tons,  and  15  tons,  respectively, 
or  a  total  of  988  tons.  In  total,  the  March 
2000  notice  required  the  three  states  to 
reduce  their  NOx  emissions  by  5,495 
tons  per  ozone  season  beginning  in 
2007. 


In  the  Fall  of  1999.  CT.  MA,  and  RI 
all  adopted  and  submitted  SIP  packages 
in  response  to  the  NOx  SIP  Call.  All 
three  states  adopted  and  submitted  NOx 
control  regulations  that  rely  on 
reductions  from  the  EGU  and  large  non- 
EGU  units  to  achieve  their  emission 
budgets.  The  2007  baseline  ozone 


'  You  should  note  that  EPA  look  comments  on  the 
Three  State  MOU  NPR  and  intends  to  address  those 


comments  In  a  future  rulemaking.  Therefore,  we  are 


not  seeking  comments  on  the  specifics  of  the  Three 
State  MOU  NPR  at  this  time. 
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season  emissions  adopted  by  the  states 
were  46,219  tons,  87,563  tons,  and  9,895 
tons,  respectively,  or  a  three  state  total 
of  143,677  tons  per  ozone  season.  The 
SIP  packages  adopted  and  submitted  by 
CT,  MA,  and  RI.  included  2007 
projected  NOx  inventories  of  44,993 
tons,  83,345  tons,  and  9,798  tons, 
respectively,  or  a  three  state  total  of 
138,136  tons  per  ozone  season. 
Therefore,  the  total  NOx  reduction 
expected  from  the  adopted  and 
submitted  SIP  packages  from  CT,  MA, 
and  RI  is  5,541  tons  per  ozone  season. 
As  discussed  above,  EPA  signed  the 
Three  State  MOU  between  CT,  MA,  and 
RI.  We  endorse  the  concept  that  states 
can  voluntarily  join  together  and 


redistribute  their  NOx  SIP  Call  budgets 
and  compliance  supplement  pool 
allocations,  provided  that  the  total  after 
the  redistribution  is  less  than  or  equal 
to  before  redistribution,  and  provided 
that  the  states  have  formalized  such  cui 
agreement  in  an  MOU  or  similar  device 
to  which  EPA  also  agrees.  EPA  supports 
this  concept  because  such  a 
redistribution  is  no  different  than  the 
effects  of  trading.  For  a  detailed 
discussion  of  why  EPA  supports  the 
concept  that  states  can  collectively 
redistribute  their  NOx  SIP  Call  budgets, 
see  the  proposed  Three  State  MOU 
notice,  64  FR  49989,  September  15, 
1999.  Given  the  fact  that  together  the 


three  states'  regulations  achieve  at  least 
the  same  NOx  reduction  and  cdlocate 
fewer  than  required  compliance 
supplement  pool  allocations,  EPA  finds 
that  the  NOx  SIP  Call  SIP  submittals 
from  the  three  states  collectively  meet 
the  air  quality  objectives  of  the  NOx  SIP 
Call  as  published  to  date.  In  separate 
Federal  Register  notices  today,  EPA  is 
also  proposing  approval  of  CT's  and  RI's 
NOx  SIP  Call  submittals. 

You  can  find  the  NOx  SIP  Call  2007 
baselines,  budgets,  and  compliance 
supplement  pool  allocations  from  the 
March  2000  technical  amendments  and 
the  state  adopted  SIPs  summarized  in 
the  table  below. 


State 

SIP  Call 
2007  Base- 
line (tons 
NOx  per 
ozone  sea- 
son) as  of 
03A» 

State  adopt- 
ed 2007 
baseline 
(tons  NOx 
per  ozone 
season) 

SIP  Call 

2007  Budget 

as  of  03/00 

(tons  NOx 

per  ozone 

season) 

State  adopt- 
ed 2007 

bodoet  (tons 
NOx  per 

ozone  sea- 
son) 

SIP  Call  Pro- 
jected reduc- 
tion (tons 
NOx  per 
ozone  sea- 
son) as  of 
03/00 

State  Pro- 
jected Re- 
duction (tons 

NOx  per 
ozone  sea- 
son) 

Compliance 
Supplement 
Pool  State 
Allocations 
as  of  03/00 

State  Adopt- 
ed Compli- 
ance Supple- 
ment Pool 

CT... 

MA 

RI  

Total  

46.015 

87,092 

9,463 

142,570 

46,219 

87,563 

9,895 

143,677 

42,849 

84,848 

9,378 

137,075 

44.993 

83,345 

9,798 

138,136 

13.166 

2.244 

85 

5,495 

1,226 

4,218 

97 

5,541 

569 

404 

15 

988 

473 

473 

15 

961 

For  additional  information  regarding 
EPA's  evaluation  of  MA's  NOx  SIP  Call 
submittal,  the  reader  should  refer  to  the 
TSD  available  at  either  of  the  addresses 
listed  in  the  ADDRESSES  section  of  this 
notice. 

/.  What  Other  Significant  Items  Relate  to 
Massach  usetts '  Program  ? 

In  addition  to  fulfilling  the  NOx  SIP 
Call  obligation,  310  CMR  7.28  was 
adopted  as  part  of  MA's  one  hour  ozone 
attainment  plan  for  the  serious  ozone 
nonattaiiunent  area  in  Western  MA.  The 
attaiiunent  plan  relies  on  the  NOx 
reductions  associated  with  310  CMR 
7.28  in  2003  and  beyond.  EPA  proposed 
conditional  approval  of  MA's 
attainment  plans  for  both  the  serious 
and  severe  nonattainment  areas  on 
December  16,  1999.  See  64  FR  70318. 
Therefore,  the  approval  and 
implementation  of  310  CMR  7.28  is  also 
necessary  in  order  for  MA  to  fulfill  a 
requirement  of  its  one  hour  ozone 
attaiiunent  plan. 

Regulation  310  CMR  7.28  is  also 
related  to  the  Ozone  Transport 
Commission's  (OTC's)  ozone  season 
NOx  budget  program.  On  September  27, 
1994,  OTC  adopted  a  Memorandum  of 
Understanding  (MOU)  that  committed 
the  signatory  states,  including  MA,  to 
the  development  and  proposal  of  a 
region-wide  reduction  in  NOx 
emissions.  The  OTC  agreement 
committed  the  states  to  one  phase  of 


NOx  reductions  by  1999  and  another 
phase  of  reductions  by  2003. 

As  a  signatory  state  of  the  MOU,  MA 
adopted  its  NOx  budget  and  allowance 
trading  regulation,  310  CMR  7.27,  on 
June  5,  1997.  Regulation  310  CMR  7.27 
contained  a  NOx  emissions  budget  and 
allowance  trading  system  for  the  ozone 
seasons  of  1999  through  2002,  the 
period  known  as  "OTC  Phase  II."  MA's 
phase  n  budget  is  18,146  tons  per  ozone 
season.  EPA  approved  MA's  phase  II 
OTC  NOx  budget  regulation  on  June  2, 
1999.  See  64  FR  29567. 

Regulation  310  CMR  7.28  contains  a 
new  NOx  emissions  budget  and 
allowance  trading  program  for  the  ozone 
seasons  of  2003  and  thereafter,  the 
period  known  as  "OTC  phase  III." 
Although  EPA's  technical  corrections 
and  the  Three  State  MOU  described 
above  would  allow  MA  an  ECU  budget 
of  13,245  tons  per  season  in  2003  and 
beyond,  310  CMR  7.28  contains  an 
ozone  season  ECU  (and  affected  non- 
EGU)  budget  of  12,861  tons.  This  is 
equal  to  the  budget  agreed  upon  by  OTC 
for  affected  sources  in  MA  under  phase 
in  of  the  OTC  program.  Therefore, 
although  the  OTC  MOU  obligations  are 
not  federal  requirements,  318  CMR  7.28 
can  be  seen  as  satisfying  the  OTC  phase 
in  program  requirements  as  well. 

/.  What  Issues  Are  Associated  With 
Massachusetts  NOx  SIP  Call  Submittal? 

On  March  3,  2000,  the  D.C.  Circuit 
ruled  on  Michigan  v.  EPA,  affirming 
many  aspects  of  the  NOx  SIP  Call  and 


remanding  certain  other  portions  to  the 
Agency  (e.g.,  the  definition  of  an  ECU 
and  the  control  assumptions  for  internal 
combustion  engines).  Due  to  the  Court's 
remanding  of  the  ECU  definition  and  IC 
engine  control  assumptions,  EPA  must 
now  recalculate  the  final  2007  baseline, 
2007  budget,  and  compliance 
supplement  allocation  for  each  state 
subject  to  the  NOx  SIP  Call,  including 
MA.  Those  recalculated  budgets  are 
expected  to  be  published  in  the  next  few 
months.  However,  this  means  that  MA 
may  be  required  to  revisit  its  NOx  SIP 
Call  program  due  to  potential 
forthcoming  changes  to  the  NOx  SIP 
Call  requirements.  At  such  time  as  EPA 
publishes  new  emission  budget 
requirements,  MA  and  other  NOx  SIP 
Call  subject  states  will  be  informed  as  to 
what,  if  any,  changes  are  needed. 

Additionally,  as  described  above,  the 
March  2,  2000  technical  corrections 
changed  the  2007  baselines  and  budgets 
for  the  highway  and  non-EGU  sub- 
inventories  in  CT,  MA,  and  RI. 
Therefore,  when  those  states  make  the 
changes  needed  due  to  the  remanded 
portions  of  the  NOx  SIP  Call,  they  will 
need  to  adopt  changes  to  the  highway 
and  non-EGU  2007  baselines  and 
budgets  as  well. 

III.  Proposed  Action 

EPA  has  reviewed  MA's  November 
19,  1999,  SIP  submittal  using  the  NOx 
SIP  Call  rulemaking  notices  and 
checklist.  EPA  has  reviewed  MA's 


Federal  Register/ Vol. 


65,  No.  134 /Wednesday,  July  12,  2000 / Proposed  Rules 


42913 


control  measures  and  projected 
reductions  and  finds  them  approvable. 
Therefore,  EPA  is  proposing  to  approve 
310  CMR  7.28  and  MA's  NOx  SIP  Call 
narrative  into  the  MA  SIP  at  this  time. 

MA's  November  19,  1999,  submittal 
also  contained  amendments  to  310  CMR 
7.19  and  310  CMR  7.27.  These 
amendments  consisted  of  minor  changes 
to  the  regulations  to  ensure  consistent 
requirements  and  a  smooth  transition  to 
the  program  under  310  CMR  7.28  in 
2003.  EPA  has  reviewed  the 
amendments  and  is  proposing  to 
approve  them  into  the  MA  SIP  at  this 
time. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV'.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator^'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
stemdards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  21,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA — New  England. 
[FR  Doc.  00-17187  Filed  7-11-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[RI041-6989b,  FRLH5731-6] 

Approval  and  Promulgation  of 
Implementation  Plans   Rhode  Island; 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION;  Proposed  rule. 

SUMMARY:  hi  October  1999,  the  State  of 
Rhode  Island  (RI)  submitted  a  State 
Implementation  Plan  (SIP)  to  reduce  air 
emissions  of  nitrogen  oxides  (NOx).  The 
submittal  responds  to  the  EPA's 
regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
The  submittal  includes  a  narrative  and 
a  regulation  that  establish  a  statewide 
NOx  budget  and  a  NOx  allowance 
trading  program  for  larg  j  electricity 
generating  and  industrial  sources 
beginning  in  2003. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  approval  of  the  RI's 
October  1999  SIP  submittal  including, 
RI's  NOx  control  regulation.  Regulation 
No.  41,  "Nitrogen  Obddes  Allowance 
Program,"  and  the  SIP  narrative 
materials,  "NOx  State  Implementation 
Plan  (SIP)  Call  Narrative,"  that  includes 
a  statewide  emissions  budget  for  the 
ozone  season,  i.e.,  May  1  to  October  1, 
of  2007  and  each  year  after.  EPA  is 
proposing  to  approve  Rhode  Island's 
submittal  for  its  strengthening  effect 
piu'suant  to  section  110  of  the  Clean  Air 
Act  (CAA). 

DATES:  EPA  must  receive  written 
comments  on  or  before  August  11,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023.  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  horn's,  by 
appointment  at  the  Office  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  Region  I,  One 
Congress  Street,  11th  floor,  Boston,  MA, 
02114,  and  at  the  Division  of  Air  and 
Hazardous  Materials,  Rhode  Island 
Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  RI  02908-5767. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp.  (bl7J  918-1048  or  at 
Rapp.Steve@EPA.GOV. 

SUPPLEMENTARY  INFORMATION: 
Overview 

On  October  1,  1999,  RI  submitted  a 
package  of  regulatory  and  narrative 
materials  in  order  to  comply  with  the 
NOx  SIP  Call  and  strengthen  its  ozone 
SIP.  EPA  proposes  full  approval  of  RI's 
submittal. 

The  following  table  of  contents 
describes  the  format  for  this 

SUPPLEMENTARY  INFORMATION: 

1.  EFA  s  AlUuh 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  general  NOx  SIP  Call 
requirements? 

D.  What  is  EPA's  NOx  budget  and 
allowance  trading  program? 

E.  What  is  the  Compliance  Supplement 
Pool? 

F.  What  guidance  did  EPA  use  to  evaluate 
Rhode  Island's  submittal? 

n.  Rhode  Island's  NOx  Budget  Program 

A.  What  is  Rhode  Island's  NOx  SIP  Call 
submittal? 

B.  When  did  Rhode  Island  propose  and 
adopt  the  program? 

C.  When  did  Rhode  Island  submit  the  SIP 
revision  to  EPA  and  when  did  EPA  find 
it  technically  and  administratively 
complete? 

D.  What  is  Rhode  Island's  NOx  Budget 
Trading  Program? 

E.  How  will  Rhode  Island  and  EPA  enforce 
the  program? 

F.  How  does  Rhode  Island's  program 
protect  the  environment? 

G.  What  is  the  result  of  EPA's  evaluation 
of  Rhode  Island's  program? 

H.  Why  is  EPA  considering  the  NOx  SIP 

Call  submittals  from  CT,  MA,  and  RI  at 

the  same  time? 
I.  What  other  significant  items  relate  to 

Rhode  Island's  program? 
J.  What  issues  are  associated  with  the 

Rhode  Island  NOx  SIP  Call  submittal? 

III.  Proposed  Action 

IV.  Administrative  Requirements 

In  the  following  questions  and 
answers,  the  term  "you"  refers  to  the 
reader  of  the  notice  and  "we"  refers  to 
the  EPA. 

I.  EPA's  Action 

A.  What  Action  is  EPA  Proposing 
Today? 

EPA  is  proposing  approval  of  RI's  SIP 
submittal,  including  RI's  NOx  control 
regulation.  Regulation  No.  41,  "Nitrogen 
Oxides  Allowance  Trading  Program," 
and  the  SIP  narrative  entitled,  "NOx 
State  Implementation  Plan  (SIP)  Call 
Narrative." 

RI  submitted  the  adopted  Regulation 
No.  41  and  the  SIP  narrative  with  a 
request  to  revise  the  SIP  on  October  1 , 
1999.  RI  submitted  the  regulation  and 


narrative  in  order  to  strengthen  its  one- 
hour  ozone  SIP  and  to  comply  with  the 
NOx  SIP  Call  in  each  ozone  season,  i.e.. 
May  1  to  October  1,  beginning  in  2003. 
EPA  finds  that  RI's  submittal  is  fully 
approvable  as  a  SIP  strengthening    , 
measure  for  Rhode  Island's  one-houi' 
ground  level  ozone  SIP  and  it  meets  the 
air  quality  objective  of  the  NOx  SIP  Call 
requirements  that  EPA  has  published  to 
date.  EPA  will  take  action  in  a  separate 
future  rulemaking  on  whether  Rhode 
Island's  submittal  meets  the  applicable 
NOx  SIP  Call  requirements  themselves. 

B.  Why  is  EPA  Proposing  this  Action? 

EPA  is  proposing  this  action  in  order 
to: 

•  Fulfill  RI's  and  EPA's  requirements 
under  the  Clean  Air  Act  (the  Act); 

•  Make  RI's  control  regtdation 
federally-enforceable  and  available  for 
credit  in  the  SIP; 

•  Make  RI's  SIP  narrative,  including 
the  ozone  season  NOx  budget,  federally 
enforceable  as  part  of  the  RI  SIP;  and 

•  Give  you  tne  opportunity  to  submit 
written  comments  on  EPA's  proposed 
actions,  as  discussed  in  the  DATES  and 
ADDRESSES  sections 

C.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

On  October  27,  1998,  EPA  pubUshed 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  knowm  as  the  'NOx  SIP  Call." 
See  63  FR  57356.  The  NOx  SIP  Call 
requires  22  States  and  the  District  of 
Columbia '  to  meet  statewide  NOx 
emission  budgets  during  the  five  month 
period  between  May  1  and  October  1  in 
order  to  reduce  the  amount  of  groimd 
level  ozone  that  is  transported  across 
the  eastern  United  States.  The  NOx  SIP 
Call  set  out  a  schedule  that  reqtiired  the 
affected  states  to  adopt  regulations  by 
September  30,  1999  2,  and  implement 
control  strategies  by  May  1,  2003. 


'  Alabama,  Connecticut,  District  of  Columbia, 
Delaware.  Georgia,  Illinois.  Indiana,  Kentucky, 
Massachusetts,  Maryland,  Michigan.  Missouri, 
North  Carolina,  New  Jersey.  New  York,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Carolina, 
Tennessee,  Virginia,  Wisconsin,  and  West  Virginia. 

2  On  May  25,  1999,  the  D.C.  Circuit  issued  a 
partial  stay  of  the  submission  of  the  SIP  revisions 
required  under  the  NOx  SIP  Call.  The  NOx  SIP  Call 
had  required  submission  of  the  SIP  revisions  by 
September  30,  1999.  State  Petitioners  challenging 
the  NOx  SIP  Call  moved  to  stay  the  submission 
schedule  until  April  27,  2000.  The  D.C.  Circuit 
issued  a  stay  of  the  SIP  submission  deadline 
pending  further  order  of  the  court.  Michigan  v, 
EPA.  No.  98-1497  (D.C.  Cir.  May  25. 1999)  (order 
granting  stay  in  part). 

On  October  1 .  1999,  Rhode  Island  voluntarily 
submitted  this  revision  to  EPA  for  approval 


The  NOx  SIP  Call  allowed  states  the 
flexibility  to  decide  which  source 
categories  to  regulate  in  order  to  meet 
the  statewide  budgets.  But,  the  SIP  Call 
notice  suggested  that  imposing 
statewide  NOx  emissions  caps  on  large 
fossil-fuel  fired  industrial  boilers  and 
electricity  generating  units  would 
provide  a  highly  cost  effective  means  for 
States  to  meet  their  NOx  budgets.  In 
fact,  the  state-specific  budgets  were  set 
assuming  an  emission  rate  of  0.15 
pounds  NOx  per  million  British  thermal 
units  (lb.  NOx/mmBtu)  at  EGUs. 
multiplied  by  the  projected  heat  input 
(mmBtu)  from  biuning  the  quantity  of 
fuel  needed  to  meet  the  2007  forecast  for 
electricity  demand.  See  63  FR  57407. 
The  calculation  of  the  2007  EGU 
emissions  assumed  that  an  emissions 
trading  program  would  be  part  of  an 
EGU  control  program.  The  NOx  SIP  Call 
state  budgets  also  assiuned  on  average  a 
30%  NOx  reduction  from  cement  kilns, 
a  60%  reduction  from  industrial  boilers 
and  combustion  turbines,  and  a  90% 
reduction  from  internal  combustion 
engines.  The  non-EGU  control 
assiunptions  were  applied  at  units 
where  the  heat  input  capacities  were 
greater  than  250  mmBtu  per  hoiu,  or  in 
cases  where  heat  input  data  were  not 
available  or  appropriate,  at  units  with 
actual  emissions  greater  than  one  ton 
per  day. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rulemaking  notice  included  a  model 
NOx  allowance  trading  regulation, 
called  "NOx  Budget  Trading  I'rogram 
for  State  Implementation  Plans,"  (40 
CFR  Part  96),  that  could  be  used  by 
states  to  develop  their  regulations.  The 
NOx  SIP  Call  notice  explained  that  if 
states  developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See 
63  FR  57458-57459. 

D.  What  is  EPA 's  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule  for  SIPs,  40  CFR 
Part  96,  sets  forth  a  NOx  emissions 
trading  program  for  large  electric 
generating  units  (EGUs)  and  non-electric 
generating  units  (non-EGUs).  A  state  can 
voliuitarily  choose  to  adopt  EPA's 
model  rule  in  order  to  allow  soiut:es 


notwithstanding  the  court's  stay  of  the  SIP 
submission  deadline.  On  March  3,  2000,  the  D.C. 
Circuit  ruled  on  Michigan  v.  EPA,  affirming  many 
aspects  of  the  SIP  call  and  remanding  certain  other 
portions  to  the  Agency.  The  court's  ruling  does  not 
affect  this  action  because  it  is  being  proposed  as  a 
SlP-strengthening  measure  regardless  of  the  status 
of  the  case. 
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within  its  borders  to  participate  in 
regional  allowancp  trading.  The  October 
27,  1998  Federal  Register  notice 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See 
b3  FR  57514-57538  and  40  CFR  Part  96. 

In  general,  air  emissions  trading  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  an  emissions  budget  and  allowance 
trading  program,  the  state  or  EP.^  sets  a 
regulator^'  limit,  or  emissions  budget,  in 
mass  emissions  from  a  specific  group  of 
sources.  The  budget  limits  the  total 
number  of  allocated  allowances  during 
a  particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  amount  of  emissions  during  the 
control  period  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx- 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  dunng  the  control  period 
were  less  than  or  equal  to  the  number 
of  available  allowances  it  holds.  Sources 
that  reduce  their  emissions  below  their 
allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amount  of  their  allocated 
allowance  level  may  buv  allowances 
from  the  sources  with  extra  reductions. 
In  this  way,  the  budget  is  met  in  the 
most  cost-effective  maimer.  An  example 
of  a  budget  and  allowance  trading 
program  is  EPA's  Acid  Rain  Program  for 
reducing  sulfur  dioxide  emissions. 

E.  What  is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call 
provided  each  affected  state  with  a 
"compliance  supplement  pool,"  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
used  to  cover  excess  emissions  from 
sources  that  are  unable  to  meet  control 
requirements  during  the  2003  and  2004 
ozone  seasons.  Allowances  from  the 
compliance  supplement  pool  will  not  be 


valid  for  compliance  past  the  2004 
ozone  season.  Despite  disagreeing  with 
commenters"  concerns,  EPA  included 
these  voluntary  provisions  in  the  NOx 
SIP  Call  to  address  commenters' 
concerns  about  the  possible  adverse 
effefct  that  the  control  requirements 
might  have  on  the  reliability  of  the 
electricity  supply  or  on  other  industries 
required  to  install  controls  as  the  result 
of  a  state's  response  to  the  SIP  Call, 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  sources  with 
credits  from  implementing  NOx 
reductions  beyond  all  applicable 
requirements  after  September  30,  1999 
but  before  May  1,  2003  (i.e.,  early 
reductions).  In  this  way,  sources  that 
cannot  install  contrnls  prior  to  May  1, 
2003,  can  purchase  other  sources'  early 
reduction  credits  in  order  to  comply. 
Second,  a  state  may  issue  some  or  all  of 
the  pool  to  sources  that  demonstrate  a 
need  for  an  extension  of  the  May  1,  2003 
compliance  deadline  due  to  undue  risk 
to  the  electricity  or  other  industrial 
sectors  and  where  early  reductions  are 
not  available.  See  40  CFR  51, 121(e)(3). 

F.  What  Guidance  Did  EPA  Use  to 
Evaluate  Rhode  Island's  Subniittal? 

EPA  evaluated  Rl's  NOx  SIP  Call 
submittal  using  EPA's  "NOx  SIP  Call 
Checklist,  ■  (the  checklist),  issued  on 
April  9,  1999  The  checklist  reflects  and 
follows  the  requirements  of  the  NOx  SIP 
Call  set  forth  in  40  CFR  51,121  and 
51.122.  The  checklist  outlines  the 
criteria  that  the  EPA  Regional  Office 
used  to  determine  the  completeness  and 
approvability  of  Rl's  submittal. 

As  noted  in  the  checklist,  the  key 
elements  of  an  approvable  submittal 
under  the  NOx  SIP  Call  are;  a  budget 
demonstration;  enforceaWe  measures  for 
control;  legal  authority  to  implement 
and  enforce  the  control  measures; 
compliance  dates  and  schedules; 
monitoring,  recordkeeping,  and 
emissions  reporting;  as  well  as  elements 
that  apply  to  states  that  choose  to  adopt 
an  emissions  trading  rule  in  response  to 
the  NOx  SIP  Call.  The  checklist  is 
available  to  the  public  on  EPA's  website 
at:  http://www.epa.gov/ttn/otag/sip/ 
related.html. 

As  described  above,  the  final  NOx  SIP 
Call  rule  included  a  model  NOx  budget 
trading  program  regulation.  See  40  CFR 
Part  96.  EPA  used  the  model  rule  to 
evaluate  Regulation  No.  41. 
Additionallv.  EPA  used  the  October 
1998  final  NOx  SIP  Call  rulemaking 


notice,  as  well  as  the  subsequent 
technical  amendments  to  the  NOx  SIP 
Call,  published  in  May  1999  (64  FR 
26298)  and  March  2000  (65  FR  11222). 
to  evaluate  the  approvability  of  Rl's 
submittal.  EPA  also  used  §  ilO  of  the 
CAA,  Implementation  Plans,  to  evaluate 
the  approvability  of  Rl's  submittal  as  a 
revision  to  the  SIP. 

n.  Rhode  Island's  NOx  Budget  Program 

A.  What  is  Rhode  Island's  NOx  SIP  Call 
Submittal? 

Rhode  Island's  October  1,  1999,  SIP 
submittal  included  the  following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning 
in  2003,  i.e..  Regulation  No.  41; 

•  A  description  of  how  the  state 
intends  to  use  the  compliance 
supplement  pool,  i.e.,  as  part  of  the 
control  regulation; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGUs,  non-EGUs.  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007  as  published  in  the 
May  14,  1999,  technical  amendments  to 
the  NOx  SIP  Call,  i.e.,  as  part  of  the  SIP 
narrative; 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measures  contained  in 
the  submittal,  i.e..  as  part  of  the  SIP 
narrative;  and 

•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requirements,  i.e.,  as  part  of  the  SIP 
narrative. 

As  described  above,  in  order  to  reduce 
NOx  emissions  statewide  from  2003  and 
beyond,  RI  adopted  Regidation  No.  41. 
The  regulation  applies  to  all  EGUs  with 
nameplate  electricity  generating 
capacities  greater  than  15  megaWatts 
that  sell  any  amount  of  electricity  as 
well  as  any  non-EGU  units  that  have  a 
heat  input  capacity  equal  to  or  greater 
than  250  mmBtu  per  hour.  Regarding 
other  non-EGUs,  RI  has  no  cement  kilns 
or  internal  combustion  (IC)  engines  with 
emissions  large  enough  to  exceed  the 
applicability  threshold  for  assumed 
control  requirements,  i  e..  one  ton  j)er 
day.  So,  Rl's  SIP  submittal  does  not 
assume  any  additional  reductions  from 
those  sources.  Furthermore,  you  should 
note  that  RI  is  not  relying  on  any 
reductions  beyond  anticipated  federal 
measures  in  the  mobile  and  area  sectors. 

Below  is  a  table  of  the  2007  baseline 
and  budget  emission  levels  that  Rhode 
Island  has  submitted  with  as  part  of  its 
SIP  narrative. 
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Source  category 

2007  baseline  NOx 

emissions 

(tons/season) 

2007  NOx  budget  emis- 
sions 
(tons/season) 

Projected  deductions 
(tons/season) 

EGUs  

Non-EGU  Point  

1,082 
2.031 
448 
2,455 
3,879 

985 
2,031 

448 
2,455 
3,879 

97 
0 
0 
0 

Area  Sources  

Non-Road  Mobile 

Highway  Mobile  

0 

Rj  Total  

9,895 

9,798 

97 

B.  When  Did  Rhode  Island  Propose  and 
Adopt  the  Program? 

On  July  19,  1999,  Rhode  Island 
proposed  a  draft  of  Regulation  No.  41 
and  the  SIP  narrative.  The  release  of  the 
proposal  began  a  30  day  public 
comment  period.  On  August  17,  1998, 
EPA  provided  written  comments  to  the 
public  record.  On  August  20,  1999,  a 
public  hearing  was  held  on  Regulation 
No.  41  and  the  SIP  narrative.  On 
October  1,  1999,  the  final  Regulation 
No.  41  was  filed  with  the  Secretary  of 
State.  The  regulation  became  effective 
on  that  date. 

C.  When  Did  Rhode  Island  Submit  the 
SIPr  Revision  to  EPA  and  When  did  EPA 
Find  the  Submittal  Technically  and 
Administratively  Complete? 

On  October  1,  1999,  RI  DEM 
submitted  Regulation  No.  41  and  the  SIP 
narrative  to  EPA  with  a  request  to  revise 
the  RI  SIP.  On  October  26,  1999,  EPA 
sent  a  letter  to  RI  deeming  the  SIP 
submittal  technically  and 
administratively  complete. 

D.  What  Is  Rhode  Island's  NOx  Budget 
Trading  Program? 

In  response  to  the  NOx  SIP  Call,  RI 
adopted  Regulation  No.  41,  "Nitrogen 
Oxides  Allowance  Program."  With 
Regulation  No.  41,  RI  is  establishing  a 
NOx  cap  and  allowance  trading  program 
for  the  ozone  seasons  of  2003  and 
beyond.  RI  developed  the  regulation  in 
order  to  reduce  NOx  emissions  and 
allow  its  sources  to  participate  in  the 
interstate  NOx  allowance  trading 
program  described  in  §  51.121(b)(2). 

Under  Regulation  No.  41,  RI  allocates 
NOx  allowances  to  its  EGUs.  Each  NOx 
allowance  permits  a  source  to  emit  one 
ton  of  NOx  during  the  seasonal  control 
period.  NOx  allowances  may  be  bought 
or  sold.  Unused  NOx  allowances  may 
also  be  banked  for  future  use,  with 
certain  limitations.  For  each  ton  of  NOx 
emitted  in  a  control  period,  EPA  will 
remove  one  allowance  from  the  source's 
NOx  Allowance  Tracking  System 
(NATS)  account.  Once  the  allowance 
has  been  retired  in  this  way,  no  one  can 
use  the  allowance  again. 


Source  owners  will  monitor  their  NOx 
emissions  by  using  systems  that  meet 
the  requirements  of  40  CFR  Part  75, 
subpart  H,  and  report  resulting  data  to 
EPA  electronically.  Each  budget  source 
complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 
for  that  period.  Howevpr,  regardless  of 
the  number  of  allowances  a  source 
holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  source 
performance  standards,  or  Title  IV  (the 
federal jAcid  Rain  program). 

Generally,  Regulation  No.  41  differs 
from  EPA's  model  NOx  budget  trading 
rule  in  three  ways.  First,  Regulation  No. 
41  is  applicable  to  smaller  electric 
generating  soiu-ces  than  the  model  rule. 
Second,  Regulation  No.  41  does  not 
allow  early  reduction  credits  and  does 
not  allocate  any  allowances  from  the 
compliance  supplement  pool.  Finally, 
Regiilation  No.  41  describes  a  different 
methodology  for  allocating  allowances 
from  that  set  forth  in  the  model  rule  but 
still  ensures  that  the  total  allowance 
allocation  does  not  exceed  the  state 
program  budget.  These  differences  make 
the  regulation  more  stringent  than  40 
CFR  Part  96  would  be  and  are  allowed 
under  §  51.121{p).  Therefore,  Regulation 
No.  41  can  be  considered  substantively 
identical  to  40  CFR  Part  96. 

The  NOx  SIP  Call  allotted  RI  with  a 
compliance  supplement  pool.  However, 
Regulation  No.  41  does  not  provide  for 
the  distribution  of  early  reductions.  All 
of  the  sources  affected  are  well 
controlled,  gas-fired  EGUs,  with 
emission  rates  below  the  assumed  0.15 
lb.  NOx/mmBtu  assiuned  in  the 
development  of  the  state  budgets.  This 
means  that  no  EGU  sources  in  RI  will 
have  to  reduce  their  emissions  from 
cvurent  permitted  levels  in  order  to 
comply  with  the  projected  2007  budget. 
Therefore,  RI  decided  not  to  include 
provisions  for  distributing  allowances 
from  the  compliance  supplement  pool. 

For  additional  information  regarding 
RI's  NOx  SIP  Call  submittal,  the  reader 
should  refer  to  the  dociunent  entitled, 


"Technical  Support  Dociiment  for 
Rhode  Island's  NOx  SEP  Call 
Submittal,"  dated  May  5,  2000.  Copies 
of  the  technical  support  document 
(TSD)  can  be  obtained  at  either  of  the 
addresses  listed  in  the  ADDRESSES 
section  of  this  notice. 

E.  How  Will  Rhode  Island  and  EPA 
Enforce  the  Program? 

Once  approved  into  RI's  SIP,  both  RI 
and  EPA  will  be  able  to  enforce  the 
requirements  of  the  NOx  budget  and 
allowance  trading  program  in 
Regulation  No.  41.  All  of  the  sources 
subject  to  the  NOx  allowance  trading 
program  will  have  federally-enforceable 
operating  permits  that  contain  source 
specific  requirements,  such  as  emissions 
monitoring  or  pollution  control 
equipment  requirements.  RI  and  EPA 
will  be  able  to  enforce  the  source 
specific  requirements  of  those  permits, 
as  well  as  the  requirements  of 
Regulation  No.  41. 

Additionally,  in  order  to  determine 
compliance  with  the  emission 
requirements  of  the  program,  at  the  end 
of  each  ozone  season,  RI  and  EPA  will 
compare  sources'  allowance  and 
emission  accounts  in  the  NOx 
Allowance  Tracking  System  (NATS).  To 
be  in  compliance,  sources  must  hold  a 
number  of  available  allowances  that 
meets  or  exceeds  the  number  of  tons  of 
NOx  emitted  by  that  source  and 
recorded  in  the  Emissions  Tracking 
System  (ETS)  for  a  particular  ozone 
season.  For  sources  with  excess 
emissions,  penalties  include  EPA 
deducting  three  times  the  unit's  excess 
emissions  from  the  unit's  allocation  for 
the  next  control  period. 

F.  How  Does  Rhode  Island's  Program 
Protect  the  Environment? 

Based  on  air  quality  modeling 
assessments  performed  for  the  NOx  SIP 
Call.  EPA  believes  that  the  NOx 
reductions  in  RI  and  other  states  subject 
to  the  SIP  Call  will  reduce  the  transport 
of  ozone  starting  in  2003. 

Decreases  of  NOx  emissions  will  also 
help  improve  the  environment  in 
several  important  ways.  Decreases  in 
NOx  emissions  will  decrease  acid 
deposition,  nitrates  in  drinking  water, 
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.  excessive  nitrogen  loadings  to  aquatic 
and  terrestrial  ecosystems,  and  ambient 
concentrations  of  nitrogen  dioxide, 
particulate  matter  and  toxics.  On  a 
global  scale,  decreases  in  NOx 
emissions  reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

G.  What  is  the  Result  ofEPA's 
Evaluation  of  Rhode  Island's  SIP 
Submittal? 

EPA  has  evaluated  RI's  October  1, 
1999.  SIP  submittal  and  finds  it  fully 
approvable.  The  submittal  will 
strengthen  RI's  SIP  for  reducing  ground 
level  ozone  by  providing  NOx 
reductions  beginning  in  2003.  EPA  also 
finds  that  the  submittal  meets  the  air 
quality  objectives  of  the  NOx  SIP  Call. 
EPA  finds  the  NOx  control  measures, 
Regulation  No.  41,  the  SIP  narrative  that 
includes  RIs  2007  NOx  baseline  and 
controlled  budgets  fully  approvable. 
EPA  finds  that  the  submittal  contained 
the  informatiun  necessary  to 
demonstrate  that  RI  has  the  legal 
authority  to  implement  and  enforce  the 
control  measures,  as  well  as  a 
description  of  how  the  state  intends  to 
use  the  compliance  supplement  pool. 
Furthermore,  EPA  finds  that  the 
submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  record  keeping  and 
emission  reporting  requirements  will  be 
met. 

EPA  finds  that  RI's  control  regulation 
and  SIP  narrative  materials  are 
consistent  with  EPA's  guidance  and 
meet  the  air  qualitv  objectives  of  the 
NOx  SIP  Call,  including,  40  CFR  Part 
51.  §51.121  and  §51  122  as  well  as  the 
general  SIP  submittal  requirements  of 
the  .^ct,  §110.  42  use   :'401  et  seq. 
Regulation  No.  41  does  contain 
differences  from  the  model  rule  but 
such  differences  are  allowed  under 
§  51  12 Up).  Therefore,  EPA  considers 
Regulation  No.  41  to  be  substantively 
identical  to  40  CFR  Part  96. 


Regarding  RI's  SEP  narrative,  EPA 
finds  that  the  submittal  contains  the 
required  elements,  including:  the 
baseline  inventory  of  NOx  mass 
emissions  from  EGUs.  non-EGUs,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007;  the  2007  projected 
inventory  reflecting  NOx  reductions 
achieved  by  the  state  control  measures 
contained  in  the  submittal;  and  the 
commitment  to  meet  the  aimual, 
triennial,  and  2007  state  reporting 
requirements.  EPA  further  finds  that 
RI's  2007  projected  inventory,  reflecting 
the  control  strategies,  is  approvable, 
reflecting  the  air  quality  objectives  of 
the  NOx  SIP  Call. 

In  order  to  approve  RI's  2007 
projected  inventory  as  meeting  the  air 
quality  objectives  of  the  NOx  SIP  Call, 
however,  it  is  necessary  to  consider  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in 
Cormecticut  (CT)  and  Massachusetts 
(MA)  as  well.  Comparing  the  most 
recent  technical  amendments  to  the 
NOx  SIP  Call  budgets  to  the  adopted 
and  submitted  NOx  SIP  Call  related 
measure.?  from  the  three  states,  you  can 
see  that  the  adopted  measures  in  CT, 
MA,  and  Rl  will  reduce  more  NOx  from 
the  EGU  and  non-EGU  sectors  than  the 
NOx  SIP  Call  notices  have  required. 

H.  Why  is  EPA  Considering  the  NOx  SIP 
Call  Submittals  from  CT,  MA,  and  RI  at 
the  Same  Time? 

In  Februar\-  1999,  CT.  MA.  RI,  and 
EPA  signed  a  memorandum  of 
understanding  [i.e.,  "the  Three  State 
MOU")  agreeing  to  redistribute  the  EGU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compliance  supplement  pool 
allocations,  amongst  themselves.  Under 
the  Three  State  MOU,  the  combined 
2007  controlled  emission  level  and 
compliance  supplement  pool  did  not 
change  for  the  three  states,  only  the 
individual  state  EGU  allocations  and 


supplement  pools  were  redistributed  to 
provide  CT  with  additional  flexibility. 

On  September  15,  1999,  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  to  approve  the 
redistribution  of  the  three  states' 
allocations  as  described  in  the  MOU  and 
modified  by  the  EPA's  May  1999  NOx 
SIP  Call  technical  corrections. ^  See  64 
FR  50036.  As  described  in  the  NPR,  the 
sum  of  the  2007  budgets  and 
supplement  pool  allocations  for  the 
three  states  after  redistribution  is 
identical  to  the  sum  of  the  three  budgets 
and  supplement  pool  allocations  for  the 
states  as  published  in  the  May  1999 
technical  corrections  Federal  Register 
notice.  In  other  words,  the  total  NOx 
reduction  expected  from  the  three  states 
due  to  the  SIP  Call  would  be  the  same 
before  and  after  the  redistribution  of 
budgets  imder  the  Three  State  MOU.  In 
fact,  both  the  May  1999  technical 
amendments  and  the  September  1999 
NPR  required  a  NOx  reduction  of  5.491 , 
tons  by  the  three  states  each  ozone 
season  from  2007  onward  and  provided 
a  combined  allocation  of  961  tons  from 
the  compliance  supplement  pool. 

On  March  2,  2000.  EPA  published 
additional  technical  amendments  to  the 
NOx  SIP  Call  in  the  Federal  Register  (65 
FR  11222).  As  can  be  seen  in  the  tables 
below,  the  March  2.  2000  technical 
corrections  primarily  changed  the 
highway  mobile  and  non-EGU  2007 
baselines  and  budgets  for  CT.  MA,  and 
RI.  However,  these  changes  largely 
cancel  each  other  out.  e.g.,  the  2007 
highway  sub-inventory  baselines  and 
budgets  increased  by  the  same  amounts. 
The  March  2000  technical  corrections, 
however,  did  not  effect  the  amount  of 
reduction  expected  from  the  EGU  sector. 
The  tables  below  compare  the  2007 
baselines  and  budgets  for  each  sub- 
inventory  sector  for  CT,  MA,  and  RI  as 
published  in  the  May  1999  and  March 
2000  technical  amendment  Federal 
Register  notices. 


CT 

5/99 
baseline 

3/00 
baseline 

Change  in 
baseline 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

Non-EGU 

5,636 

5,124 

4,821 

10,736 

19,902 

5,636 

5,397 

4,821 

10,736 

19,424 

0 

273 

0 

0 

-478 

2,652 

4,970 

4,821 

10,736 

19,902 

2,65? 

5.216 

4,821 

10,736 

19,424 

0 
246 

Area  ; 

Nonroad  

Highway    

0 
0 

-478 

Total  

46.220 

46,015 

-205 

43,081 

42,849 

-232 

MA 


5/99         !         3/00 
baseline     I     baseline 


^h^fJSfJ"       5/99  budget 


baseline     i 


3/00  budget 


Change  in 
budget 


EGU 


16.479 


16,479 


15,145 


15,146 


'  You  should  note  that  EPA  took  conunents  on  the 
Three  State  MOU  NPR  and  intends  to  address  those 


comments  in  a  future  rulemaking.  Therefore,  we  are 


not  seeking  comments  on  the  specifics  of  the  Tlu-ee 
State  MOU  NPR  at  this  time. 


II 
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MA 

5/99 
baseline 

3/00 
baseline 

Change  in 
baseline 

5/99  budget 

1 

3/00  budget 

Change  in 
budget 

Non-EGU 

11,229 
12,048 
20,166 
28,641 

11,210 
11,048 
20,166 
28,190 

-19 

0 

0 

-451 

10,296 
11,048 
20,166 
28,641 

10.298 
11,048 
20,166 
28,190 

2 

Area '. 

Nonroad  

Highway  

0 

0 

-451 

Total : 

87.563 

87,092 

-471 

85,296 

84.848 

-448 

Rl 

5/99 
baseline 

3/00 
baseline 

Change  In 
baseline 

5/99  budget 

3/00  budget 

Change  in 
budget 

EGU  

Non-EGU 

1,082 
2,031 
448 
2,455 
3,879 

1.082 
1.635 
448 
2.455 
3.843 

0 

-396 

0 

0 

-36 

997 
2,031 

448 
2.455 
3.879 

997 
1,635 

448 
2,455 
3.843 

0 
-396 

Area 

Nonroad  

Highway  

0 

0 

-36 

Total  

9,895 

9,463 

-432 

9,810 

9.378 

-432 

The  March  2000  Federal  Register 

listed  2007  ozone  season  baseline 
emissions  from  CT.  MA,  and  RI  as 
46,015  tons,  87.092  tons,  and  9,463  tons, 
fpspectively.  The  March  2000  Federal 
Register  listed  the  2007  ozone  season 
budgets  for  CT,  MA,  and  RI  as  42.849 
tons,  84,848  tons,  and  9,378  tons,  and 
provided  the  three  states  with 
compliance  supplement  pools  of  569 
tons,  404  tons,  and  15  tons,  respectively, 
or  a  total  of  988  tons.  In  total,  the  March 
2000  notice  required  the  three  states  to 
reduce  their  NOx  emissions  by  5,495 
tons  per  ozone  season  beginning  in 
2007. 

In  the  Fall  of  1999,  CT,  MA,  and  RI 
all  adopted  and  submitted  SIP  packages 
in  response  to  the  NOx  SIP  Call.  All 
three  states  adopted  and  submitted  NOx 
control  regulations  that  rely  on 
reductions  from  the  EGU  and  large  non- 
EGU  units  to  achieve  their  emission 
budgets.  The  2007  baseline  ozone 
season  emissions  adopted  by  the  states 
were  46,219  tons,  87,563  tons,  and  9,895 


tons,  respectively,  or  a  three  state  total 
of  143,677  tons  per  ozone  season.  The 
SIP  packages  adopted  and  submitted  by 
CT,  MA,  and  RI,  included  2007 
projected  NOx  inventories  of  44,993 
tons,  83,345  tons,  and  9.798  tons, 
respectively,  or  a  three  state  total  of 
138,136  tons  per  ozone  season. 
Therefore,  the  total  NOx  reduction 
expected  from  the  adopted  and 
submitted  SIP  packages  from  CT,  MA, 
and  RI  is  5,541  tons  per  ozone  season. 
As  discussed  above,  EPA  signed  the 
Three  State  MOU  between  CT,  MA,  and 
RI.  We  endorse  the  concept  that  states 
can  voluntarily  join  together  and 
redistribute  their  NOx  SIP  Call  budgets 
and  compliance  supplement  pool 
allocations,  provided  that  the  total  after 
the  redistribution  is  less  than  or  equal 
to  before  redistribution,  and  provided 
that  the  states  have  formalized  such  an 
agreement  in  an  MOU  or  similar  device 
to  which  EPA  also  agrees.  EPA  supports 
this  concept  because  such  a 
redistribution  is  no  different  than  the 


effects  of  trading.  For  a  detailed 
discussion  of  why  EPA  supports  the 
concept  that  states  can  collectively 
redistribute  thefr  NOx  SIP  Call  budgets, 
see  the  proposed  Three  State  MOU 
notice,  64  FR  49989.  September  15, 
1999.  Given  the  fact  that  together  the 
three  states'  regulations  achieve  at  least 
the  same  N0\  reduction  and  allocate 
fewer  than  required  compliance 
supplement  pool  allocations,  EPA  finds 
that  the  NOx  SIP  Call  SIP  submittals 
from  the  three  states  collectively  meet 
the  air  quality  objectives  of  the  NOx  SIP 
Call  as  published  to  date.  In  separate 
Federal  Register  notices  today,  EPA  is 
also  proposing  approval  of  CT's  and 
MA'S  NOx  SEP  Call  submittals. 

You  can  find  the  NOx  SIP  Call  2007 
baselines,  budgets,  and  compliance 
supplement  pool  allocations  from  the 
March  2000  technical  amendments  and 
the  state  adopted  SIPs  summarized  in 
the  table  below. 


State 

SIP  call 
2007  base- 
line 
(tons  NOx 
per  ozone 
season)  as 
of  03/00 

State  adopt- 
ed 2007 
baseline 
(tons  NOx 
per  ozone 
season) 

SIP  call 

2007  budget 

as  of  03/00 

(tons  NOx 

per  ozone 

season) 

State  adopt- 
ed 2007 
budget 
(tons  NOx 
per  ozone 
season) 

SIP  call  pro- 
jected re- 
duction 
(tons  NOx 
per  ozone 
season)  as 
of  03/00 

State  pro- 
jected re- 
duction 
(tons  NOx 
per  ozone 
season) 

Compliance 

supplement 
pool  state 
allocations 

as  of  03/00 

State  adopt- 
ed compli- 
ance sup- 
plement 
pod 

CT  

MA 

RI  

46,015 

87,092 

9.463 

46,219 

87.563 

9.895 

42,849 

84,848 

9.378 

44,993 

83,345 

9,798 

3,166 

2.244 

85 

1,226 

4.218 

97 

569 

404 

15 

473 

473 

15 

Total  

142,570 

143.677 

137,075 

138,136 

5,495 

5,541 

988 

961 

For  additional  information  regarding 
EPA's  evaluation  of  RI's  NOx  SIP  Call 
submittal,  the  reader  should  refer  to  the 
TSD  available  at  either  of  the  addresses 
listed  in  the  ADDRESSES  section  of  this 
notice. 


7.  What  Other  Significant  Items  Relate  to 
Rhode  Island's  Program? 

Regulation  No.  41  is  also  related  to 
the  Ozone  Transport  Conunission's 
(OTC's)  ozone  season  NOx  budget 
program.  On  September  27,  1994,  OTC 
adopted  a  Memorandum  of 


Understanding  (MOU)  that  committed 
the  signatory  states,  including  RI,  to  the 
development  and  proposal  of  a  region- 
wide  reduction  in  NOx  emissions.  The 
OTC  agreement  committed  the  states  to 
one  phase  of  NOx  reductions  by  1999 
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and  another  phase  of  reductions  by 
2003. 

As  a  signatory  state  of  the  MOU,  RI 
adopted  its  NOx  budget  and  allowance 
trading  regulation,  Regulation  No.  38, 
on  iune  ID,  1997.  Regulation  No.  38 
(  nntained  a  NOx  emissions  budget  and 
dllowance  u-ading  system  for  the  ozone 
seasons  of  1999  through  2002.  the 
period  known  as  "OTC  Phase  II."  RI's 
phase  II  budget  is  626  tons  per  ozone 
season.  EP.^  approved  RI's  phase  II  OTC 
NOx  budget  regulation  on  Jime  2,  1999. 
See  64  FR  29567  Regulation  No.  41 
( (intains  a  new  NOx  emissions  budget 
and  allowance  trading  program  for  the 
ozone  seasons  of  2003  and  thereafter,  in 
order  to  control  NOx  emissions  during 
the  period  described  in  the  OTC 
program  as  "OTC  phase  III." 

/.  What  Issues  Are  Associated  With 
Rhode  Islands  NOx  SIP  Call  Submittal? 

On  March  3,  2000,  the  D.C.  Circuit 
ruled  on  Michigan  v.  EPA,  affirming 
many  aspects  of  the  NOx  SIP  Call  and 
remanding  certain  other  portions  to  the 
Agencv  {eg.  the  definition  of  an  ECU 
and  the  control  assumptions  for  internal 
combustion  engines)  Due  to  the  Court's 
remanding  of  the  ECU  definition  and  IC 
engine  control  assumptions.  EPA  must 
now  recalculate  the  final  2007  baseline, 
2007  budget,  and  compliance 
supplement  allocation  for  each  state 
subject  to  the  NOx  SIP  Call,  including 
RI.  Those  recalculated  budgets  are 
expected  to  be  published  in  the  next  few 
months.  However,  this  means  that  RI 
may  be  required  to  revisit  its  NOx  SIP 
Call  program  due  to  potential 
forthcoming  changes  to  the  NOx  SEP 
Call  requirements.  At  such  time  as  EPA 
publishes  new  emission  budget 
requirements.  RI  and  other  NOx  SIP  Call 
subject  states  will  be  informed  as  to 
what,  if  any,  changes  are  needed. 

Additionally,  as  described  above,  the 
March  2,  2000  technical  corrections 
changed  the  2007  baselines  and  budgets 
for  the  highway  and  non-EGU  sub- 
inventories  in  CT.  MA,  and  RI. 
Therefore,  when  those  states  make  the 
changes  needed  due  to  the  remanded 
portions  of  the  NOx  SIP  Call,  they  will 
need  to  adopt  changes  to  the  highway 
and  non-EGU  2007  baselines  and 
budgets  as  well. 

III.  Proposed  Action 

II      EPA  has  reviewed  RI's  October  1. 
1999.  SIP  submittal  using  the  NOx  SIP 
Call  rulemaking  notices  and  checklist. 
EPA  has  reviewed  RI's  control  measures 
and  projected  reductions  and  finds  them 
approvable.  Therefore,  EPA  is  proposing 
to  approve  Regulation  No.  41  and  RI's 
NOx  SIP  Call  narrative  into  the  RI  SIP 
at  this  time. 


EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
ridemaking  procedure  by  submitting 
written  comments  to  the  EP.^  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  'significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator\'  Flexibility 
Act  (5  U.SC.  601  et  seq.f.  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significandy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10,  1998),  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
reladonship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone. 
Particidate  matter,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  21,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA  -New  England. 
(FR  Doc.  00-17188  Filed  7-11-00;  8:45  am) 

BIUJNG  CODE  6S6&-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN65-01 -7290b;  FRL-6712-8] 

Approval  and  Promuigatioi-  o*  State 
Implementation  Plans,  Minnesota 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  approves  a  State 
Implementation  Plan  (SIP)  revision  for 
the  State  of  Minnesota  which  was 
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submitted  on  December  7,  1999.  This 
SIP  revision  is  to  remove  an 
Administrative  Order  and  replace  it 
with  a  federally  enforceable  State 
operating  permit  for  Commercial 
Asphalt's  facility  located  on  Red  Rock 
Road  in  the  city  of  St.  Paul.  In  the  final 
rules  section  of  this  Federal  Register, 
we  are  conditionally  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal,  because  we  view  this  as 
a  noncontroversial  revision  amendment 
and  anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  we  receive  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  conunents 
received  will  be  addressed  in  a 
subsequent  final  rules  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  by 
.August  n,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulations  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA  Region 
5,  n  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section  {AR-18J),  Air  Programs  Branch, 
EPA  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)353-8328. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  document  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  above  address. 

Authority:  42  U.S.C.  7401  etseq. 
Dated:  May  24,  2000. 
\  rancis  X.  Lyons, 

Regional  Administrator,  Region  5. 

fFR  Doc.  00-17348  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  65«0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6732-2] 
RIN  2060-AI89 

Regulation  of  Fuel  and  Fuel  Additives: 
Reformulated  Gasoline  Adjustment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  an 
adjustment  to  the  VOC  performance 
standard  under  Phase  II  of  the 
reformulated  federal  gasoline  (RFC) 
program  for  ethanol  RFC  blends  that 
contain  3.5  weight  percent  oxygen.  For 
such  blends,  the  proposed  adjustment 
would  reduce  by  1  percentage  point 
(from  a  27.4  to  a  26.4  percent  reduction 
in  the  north,  and  from  a  29  to  a  28 
percent  reduction  in  the  south)  the  VOC 
performance  standard.  We  believe  that 
air  quality  benefits  will  continue  to  be 
similar  to  the  current  RFC  standards. 
EPA  also  solicits  comment  on 
adjustment  or  elimination  of  the 
minimum  oxygen  requirement  of  1.5 
weight  percent. 

This  action  implements  the  National 
Research  Council  (NRC) 
recommendation  that  the  contribution 
of  CO  to  ozone  formation  be  recognized 
in  assessments  of  RFC  air  quality 
benefits. 

This  action  also  implements 
recommendations  of  die  Blue  Ribbon 
Panel  on  Oxygenate  Use.  One  of  the 
panel's  recommendations  was  that  EPA 
take  steps  to  reduce  the  amount  of 
MTBE  used  in  gasoline.  The  action 
proposed  today  would  increase  the 
flexibility  available  to  refiners  to 
formulate  RFC  without  MTBE  while 
still  realizing  ozone  benefits  that  are 
similar  to  those  of  the  current  Phase  II 
program. 

DATES:  All  public  comments  must  be 
received  on  or  before  September  11, 
2000. 

ADDRESSES:  Any  person  wishing  to 
submit  comments  should  send  them  (in 
duplicate,  if  possible)  to  the  docket 
address  listed  below  and  to  Barry 
Garelick  (6406 J),  Environmental 
Protection  Specialist,  U.S. 
Environmental  Protection  Agency, 
Office  of  Transportation  and  Air 
Quality,  Transportation  and  Regional 
Programs,  1200  Permsylvania  Ave.,  NW, 
Washington,  DC  20460.  Materials 
relevant  to  this  have  been  placed  in 
docket  [A-99-32]  located  at  U.S. 
Environmental  Protection  Agency,  Air 
Docket  Section,  Room  M-1500,  401  M 


Street,  SW.,  Washington,  DC  20460.  The 
docket  is  open  for  public  inspection 
from  8:00  a.m.  imtil  5:30  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  A  reasonable  fee  may  be 
charged  for  photocopying  services.  To 
request  a  public  hearing,  contact  Barry 
Garelick,  (202)  564-9028. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
iurther  information  about  this  proposed 
rule,  contact  Barr\'  Garelick. 
Environmental  Protection  Specialist, 
Office  of  Transportation  and  Air 
Quality,  Transportation  and  Regional 
Programs  Division,  at  (202)  564-9028. 
To  notify  EPA  of  a  public  hearing 
request,  contact  Barry  Garelick,  (202) 
564-9028 

SUPPLEMENTARY  INFORMATION:  The 
remainder  of  this  proposed  rule  is 
organized  as  follows: 

I  Adju.sted  VOC  Standard  Under  Phase  II  of 
the  RFG  Program 

A.  Regulated  Entities 

B.  Background 

C.  Need  for  Action 

1 .  Concerns  relating  to  use  of  MTBE 

2.  Summary  of  today's  action 

3.  Per  gallon  oxygen  minimum 

D.  Volatility  associated  with  ethanol  RFG 

blends 

E.  VOC  standard  adjustment 

F.  Evaluation  of  air  quality  impacts  of  the 

proposed  rule 

G.  Ozone  reduction  benefit  in  areas  that 
currently  use  ethanol 

Impact  of  proposed  approach  on  SIPs 

I.  Oxygen  and  performance  standard 

averaging 
J.  Downstream  sampling 
K.  Oxygen  Crediting 
L.  Product  Transfer  Documentation 
M.  Future  vehicles 

II.  Elimination  of  Oxygen  Minimum 
Requirement 

A.  Background 

B.  Potential  modifications 

C.  Elimination  of  RFG  oxygen  content  per- 

gallon  minimum 

D.  Modification  of  method  for  calculation  of 

oxygen  survey  series  average 

E.  Modification  to  provision  for  effect  of 

oxygen  survey  series  failure 

F.  Modification  to  the  commingling 

prohibition 

G.  Effect  on  air  toxics 
H.  Effect  on  VOC 

in.  Administrative  Requirements 

A.  Executive  Order  12866:  Federalism 

B.  Executive  Order  13132  (Federalism) 

C.  Executive  Order  13084:  Consultation  and 

Coordination  With  Indian  Tribal 
Governments 

D.  Regulatory  Flexibility 

E.  Paperwork  Reduction  Act 

F.  Unfunded  Mandates  Reform  Act 

G.  Executive  Order  13045:  Children's  Health 

Protection 
H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 


H 
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I    I.  Statutory  Authority 

I.  .Adjusted  V'OC  Standard  Under  Phase 
II  oftheRFG  Program 

A.  Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 

Category        Examples  of  regulated  entttles 

SIC  2911  Refiners  importers  oxygen- 
ate producers,  and  oxygen- 
ate blenders  of  reformu- 
lated gasoline. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated  To  determine  whether  an 
entity  is  regulated  by  this  action,  one 
should  carefully  examine  the  RFG 
provisions  at  40  CFR  Part  80 
particularly  §80  41  dealing  specifically 
with  the  RFG  standards.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B  Background 

The  purpose  of  the  RFG  program  is  to 
improve  air  quality  in  certain  specified 
areas  of  the  country  by  requiring 
reductions  in  emissions  of  ozone 
forming  volatile  organic  compounds 
(VOCs)  and  emissions  of  toxic  air 
pollutants  through  the  reformulation  of 
gasoline,  pursuant  to  2n(k)  of  the  Clean 
\u  Act  (CAA  or  the  .^ct),  as  amended. 
Section  2 11  {k)(l 0)(D)  of  the  Act 
mandates  that  RFG  be  sold  in  the  nine 
largest  metropolitan  areas  with  the  most 
severe  summertime  ozone  levels,  as  well 
as  areas  that  are  reclassified  to  "Severe". 
When  the  Sacramento  Metropolitan  Air 
Quality  Management  District  was 
reclassified  to  "Severe",  the  number  of 
mandated  areas  became  10  There  will 
soon  be  1 1  areas  since  the  San  Joaquin 
Valley  area  of  California  will  be 
reclassified  to  "Severe"  In  addition  to 
the  mandatory  areas,  RFG  must  also  be 
sold  in  ozone  nonattainment  areas  that 
opt  into  the  program.  ^  The  Act  also 


'  Mandatory  areas:  Los  Angeles,  CA,  San  Diego, 
CA,  Hartford,  CT,  New  York  City  (NY-NJ-CT), 
Philadelphia  (PA-NJ-DE-MD),  Baltimore,  MD, 
Houston.  TX,  Chicago  (IL-IN-Wl),  Milwaukee,  Wl, 
and  Sacramento,  CA.  Opt-in  areas:  Part  or  all  of  CT, 
DE.  DC,  KY.  MD.  MA.  MO,  NH,  N],  NY,  RI,  TX,  and 
VA.  Kansas  City,  MO  and  Kansas  City,  KS  are 
former  nonattainment  areas  which  tried  to  opt  into 
the  program.  On  January  4,  2000,  the  U.S.  Court  of 


mandates  certain  requirements  for  the 
RFG  program.  Section  211(k)(l)  directs 
EPA  to  issue  regulations  that: 

require  the  greatest  reduction  in  emissions  of 
ozone  forming  volatile  organic  compounds 
(during  the  high  ozone  season)  and  emissions 
of  toxic  air  pollutants  (during  the  entire  year) 
achievable  through  the  reformulation  of 
conventional  gasoline,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  nonair-quality  and 
other  air-quality  related  health  and 
environmental  impacts  and  energy 
requirements. 

Section  211(k)(2)  includes 
compositional  specifications  for 
reformulated  gasoline  including  a  2.0 
weight  percent  oxygen  minimum,  a  1.0 
volume  percent  benzene  maximum,  and 
a  prohibition  on  heavy  metal  content. 
This  section  also  requires  eirdssions 
from  RFG  to  contain  no  more  oxides  of 
nitrogen  (NOx)  than  baseline  gasoline 
emissions.  Baseline  emissions  are  the 
emissions  of  1990  model  ye£ir  vehicles 
operated  on  a  specified  baseline 
gasoline. 

Section  211{k)(3}  requires  RFG  to 
meet  the  more  stringent  of  either  a 
formula  or  VOC  and  toxic  air  pollutant 
performance  standards.  During  the 
initial  RFG  rulemaking  process  EPA 
found  the  performance  standards  to  be 
more  stringent.  The  performance 
standards  at  40  CFR  80.41  require 
specific  minimum  reductions  in 
emissions  of  VOC  and  toxics.  For  1995 
through  1999,  or  Phase  I  of  the  RFG 
program.  EPA's  regulations  must  require 
VOC  emission  and  toxic  air  emission 
reductions  from  RFG  measured  on  a 
mass  basis,  at  least  equal  to  15  percent 
of  baseline  emissions.  For  the  year  2000 
and  beyond,  or  Phase  n  of  the  RFG 
program,  EPA's  regulations  must 
include  a  VOC  and  toxics  performance 
standard  each  of  which  must  be  at  least 
equal  to  a  25  percent  reduction  from 
baseline  emissions.  For  the  year  2000 
and  beyond  EPA  can  adjust  the 
performance  standard  upward  or 
downward  taiung  into  account  such 
factors  as  technical  feasibility  and  cost, 
but  in  no  case  can  the  reduction  be  less 
than  20  percent.  EPA  also  retains  the 
authority  in  section  211(k)(l)  to  require 
greater  reductions  than  these  Phase  I 
and  II  mimmums. 

Shortly  after  passage  of  the  CAA 
Amendments  in  1990,  EPA  entered  into 
a  regulator}'  negotiation  with  interested 
parties  to  develop  specific  proposals  for 
implementing  the  RFG  program.  In 


Appeals  for  the  District  of  Columbia  overturned 
EPA's  final  rule  to  allow  former  nonattainment 
areas  to  opt  into  the  RFG  program.  This  decision 
prohibits  EPA  from  approving  the  opt-in  requests 
submitted  to  the  Agency  on  July  28, 1999,  by 
Governors  Camahan  and  Graves. 


August  1991,  the  negotiating  committee 
reconunended  a  program  outline  that 
would  form  the  basis  for  a  notice  of 
proposed  rulemaking,  addressing 
emission  content  standards  for  Phase  I 
(1995-1999),  emission  models, 
certification,  enforcement,  and  other 
important  program  elements. 

EPA  published  final  regulations  on 
February  16,  1994.  The  final  rule  closely 
followed  the  consensus  outline  agreed 
to  by  various  parties  in  the  negotiated 
rulemaking  process.  The  final  rule  also 
adopted  a  NOx  emission  reduction 
performance  standard  for  Phase  II  RFG, 
relying  on  authority  under  section 
211(c)(1)(A). 

The  regulations  provide  a  method  of 
certification  through  the  complex 
model,  based  on  fuel  characteristics 
such  as  oxygen,  benzene,  aromatics, 
RVP,  sulfur,  olefins  and  the  percent  of 
fuel  evaporated  at  200  and  300  degrees 
Fahrenheit  (E200  and  E300, 
respectively). 

Phase  n  will  lead  to  significant 
reductions  in  the  emission  of  the  ozone 
precursors  VOC  and  NOx,  and  the 
emission  of  toxic  air  pollutants.  The 
VOC  Phase  II  performance  standard  is 
29  percent  for  southern  (class  B)  areas 
and  27.4  percent  for  northern  (class  C) 
areas,  representing  approximately  an 
additional  10  percent  reduction  in  VOC 
emissions  beyond  the  Phase  I 
requirements.  The  Phase  II  NOx 
reduction  requirement  is  6.8  percent, 
and  the  toxics  reduction  requirement  is 
22  percent. 

C.  Need  for  Action 

1 .  Concerns  Relating  to  Use  of  MTBE 

In  the  Clean  Air  Act,  Congress 
specified  that  RFG  contain  two  percent 
by  weight  oxygen.  MTBE  and  ethanol 
are  the  two  forms  of  chemical  oxygen 
(or  oxygenates)  that  gasoline  producers 
most  commonly  use  to  add  oxygen  to 
their  gasoline.  Refiners  and  importers 
decide  which  oxygenate  to  use  to  meet 
the  CAA  requirement.  MTBE  and 
ethanol  have  also  been  used  in 
conventional  gasoline,  as  octane 
enhancers,  since  the  1970s. 

Many  chemicals  in  gasoline, 
including  MTBE,  can  end  up  in 
groimdwater,  as  a  result  of  releases  from 
storage  tanks  and  other  soiu-ces.  MTBE 
is  highly  soluble  and  travels  faster  and 
farther  in  water  than  other  gasoline 
components.  MTBE  has  a  strong  taste 
and  odor,  so  even  small  amounts  of 
MTBE  in  water  can  make  a  water  supply 
imdrinkable,  and  significantly  impact 
an  area's  ability  to  fully  utilize  its  water 
resources.  At  higher  levels,  MTBE  may 
also  pose  a  risk  to  human  health. 


42922  Federal  Register /  Vol.  65,  No.  134/ Wednesday,  July  12,  2000  /  Proposed  Rules 


EPA  is  concerned  about  the  presence 
of  MTBE  in  ground  and  surface  water. 
In  December  1998,  EPA  established  a 
panel  of  independent  experts  to 
examine  MTBE's  performance  in 
gasoline,  its  presence  in  water,  and 
alternatives  to  its  use.  Panel 
recommendations  made  to  EPA  in  July 
1999  include: 

•  Ensure  no  loss  of  c\irrent  air  quality 
benefits  from  RFC 

•  Reduce  the  use  of  MTBE,  and  seek 
Congressional  action  to  remove  the 
oxygen  requirement  in  RFC 

•  Strengthen  the  nation's  water 
protection  programs,  including  the 
Underground  Storage  Tank,  Safe 
Drinking  Water,  and  private  well 
protection  programs. 

EPA  is  committed  to  working  with 
Congress  to  provide  a  targeted 
legislative  solution  that  maintains  the 
air  quality  benefits  of  RFC  while 
allowing  reductions  in  the  use  of  MTBE. 
EPA  will  also  protect  water  supplies  by 
continuing  to  enforce  the  UST 
requirements  and  by  enhancing 
remediation  programs. 

Today's  action  implements  the 
panel's  recommendation  that  EPA  take 
steps  within  its  authority  to  reduce  the 
amoimt  of  MTBE  used  in  gasoline.  This 
proposed  rule  could  reduce  the  amoimt 
of  MTBE  refiners  use  in  RFC  by 
increasing  the  flexibility  for  refiners  to 
blend  ethsmol  into  RFC  It  will  provide 
continued  assurances  for  ethanol  use  in 
the  Midwest  and  incentives  for  other 
areas  looking  to  use  ethanol. 

On  March  20.  2000.  the 
Administration  announced  legislative 
principles  for  protecting  drinking  water 
supplies,  preserving  clean  air  benefits, 
and  promoting  renewable  fuels.  The 
following  legislative  principles  taken 
together  as  a  single  package  are 
designed  to  maintain  air  quality  and 
enhance  water  quality  protection  while 
preserving  the  significant  role  of 
renewable  fuels,  most  importantly 
ethanol: 

1.  Amend  the  Clean  Air  Act  or 
provide  the  authority  to  significantly 
reduce  or  eliminate  the  use  of  MTBE; 

2.  As  MTBE  use  is  reduced  or 
eliminated,  ensure  that  air  quality  gains 
are  not  diminished: 

3.  Replace  the  existing  oxygen 
requirement  contained  in  the  Clean  Air 
Act  with  a  renewable  fuel  standard  for 
all  gasoline. 

In  addition  to  today's  action,  EPA  on 
March  24,  2000,  published  an  Advanced 
Notice  of  Intent  to  Initiate  Rulemaking 
to  reduce  or  eliminate  MTBE  from 
gasoline,  under  Section  6  of  the  Toxic 
Substances  Control  Act  (65  FR  16093). 


2.  Summary  of  Today's  Action 

EPA  proposes  to  adjust  by  1.0 
percentage  point  the  Phase  II  VOC 
performance  standard  for  reformulated 
gasoline  blends  with  10  volume  percent 
ethanol  (approximately  3.5  weight 
percent  oxygen).  As  discussed  in 
Section  I.B.,  section  211(k)(l)  of  the 
CAA  directs  EPA  to  promulgate 
regulations  that  require  the  greatest 
reduction  in  emission  of  ozone  forming 
VOCs  achievable  through  the 
reformulation  of  conventional  gasoline. 
This  section  also  directs  EPA,  in 
promulgating  such  regulations,  to 
consider  the  cost  of  achieving  such 
emission  reductions  and  any  nonair- 
quality  and  other  air-quality  related 
health  and  environmental  impacts.  With 
today's  action  EPA  is  exercising  its 
discretion  to  consider  cost  and  other 
environmental  concerns  in  its 
implementation  of  the  VOC 
performance  standards. 

The  current  Phase  n  VOC 
performance  standards  (as  well  as  the 
proposed  adjusted  standards)  require 
VOC  emission  reductions  greater  than 
those  mandated  by  section  211(k)(3)  of 
the  CAA.  In  promulgating  the  current 
VOC  standards,  EPA  exercised  both  its 
211(k)(3)  authority  (to  impose  VOC 
emission  reductions  of  approximately 
25%  and  additional  reductions  based  on 
technological  feasibility  and  cost),  and 
its  211(k)(l)  authority  (to  require  the 
greatest  VOC  emission  reductions 
achievable  considering  cost  and  various 
environmental  factors). 

In  light  of  certain  cost  and 
environmental  considerations  EPA  is 
reevaluating  the  appropriateness  of 
some  of  the  ciurent  VOC  emission 
reduction  requirements  for  certain 
blends  of  RFC.  The  considerations  that 
compel  the  proposed  VOC  adjustment 
include:  (1)  The  incremental  cost 
increase  associated  with  producing 
Phase  II  ethanol  RFC;  (2)  the  potential 
for  an  adverse  environmental  impact 
(contamination  of  groundwater)  from 
use  of  MTBE,  and  the  interest  in 
increasing  the  flexibility  available  to 
refiners  to  reformulate  without  MTBE; 
and  (3)  the  unlikelihood  that  today's 
action  will  undermine  the  ozone 
benefits  of  the  RFC  program.  For 
purposes  of  evaluating  these 
considerations  and  reaching  a  decision 
to  undertake  today's  proposed  action, 
EPA  has  relied  upon  several  sources, 
including,  a  cost  study  on  ethanol  RFC 
blends  conducted  by  the  Departmiint  of 
Energy  (DOE)  at  EPA's  request;  ^  and  the 


recommendation  of  the  Blue  Ribbon 
Panel  on  Oxygenate  Use.  The  cost 
factors  related  to  production  of  ethanol 
RFC  are  discussed  in  Section  I.E,  and 
the  Blue  Ribbon  Panel 
recommendations  are  discussed  in 
Section  I.C.I. 

In  proposing  this  action  EPA  also 
recognizes  the  fact  that  the  oxygen 
content  of  gasoline  affects  the  amount  of 
carbon  monoxide  (CO)  emissions  from 
automobiles.  The  National  Research 
Council  recommended  that  "the 
contribution  of  CO  to  ozone  formation 
sBouId  be  recognized  in  assessments  of 
the  effects  of  RFC"  in  its  report  "Ozone- 
forming  Potential  of  Reformulated 
Gasoline,"  p.  6,  National  Academy 
Press,  1999.  Accordingly,  today's  action 
considers  the  ozone  benefits  of  CO 
emission  reductions  resulting  from  the 
use  of  oxygenates  in  the  RFC  program. 

Oxygenates,  like  ethanol  and  MTBE, 
lead  to  reductions  in  emissions  of  CO 
from  1990  technology  cars,  the 
benchmark  used  for  the  RFC  program. 
The  level  of  CO  reduction  is  a  function 
of  the  amount  of  oxygen  in  the  fuel. 
MTBE-blended  RFC  typically  contains 
2.0  weight  percent  oxygen.  Ethanol,  on 
the  other  hand,  is  typically  blended  in 
RFC  at  levels  of  10  volume  percent 
which  equates  to  approximately  3.5 
weight  percent  oxygen;  thus,  the  oxygen 
content  in  ethanol-blended  RFC  is 
typically  higher  than  in  MTBE-blended 
RFC  The  CO  reduction  attributable  to 
the  typical  ethanol-blended  RFC  (with 
3.5  weight  percent  oxygen)  is  therefore 
greater  than  that  attributable  to  the 
typical  MTBE  blend  (with  2.0  weight 
percent  oxygen).  The  impact  of  the 
proposed  VOC  adjustment  on  air  quality 
is  discussed  further  in  Section  I.F. 

Refiners  that  choose  to  use  ethanol  to 
provide  3.5  weight  percent  oxygen,  the 
maximum  allowed  under  the  RFC 
program,  may  take  advantage  of  the 
adjusted  VOC  standard  which  applies 
during  the  summer  ozone  season  when 
VOC  emissions  are  controlled  in  the 
RFC  program.  This  option  may  be 
paifticularly  attractive  in  the  Midwest 
where  state  tax  incentives  combine  with 
federal  tax  incentives  to  encourage  use 
of  ethanol  at  the  maximum  amount 
permitted  by  the  RFC  program. 

3.  Per  Gallon  Oxygen  Minimum 

We  seek  comment  on  whether  we 
should  propose  elimination  of  the  per 
gallon  oxygen  minimum.  We  believe 
such  action  might  provide  additional 
flexibility  to  refiners  in  their  choice  of 
oxygenates.  Elimination  of  the  per 


2  "Transportation  Fuels  and  Efficiency: 
Estimating  Impacts  of  Phase  2  Gasoline 
Reformulation  on  the  Value  of  Ethanol;  Scenario 
Document';  G.R.  Hadder,  Oak  Ridge  National 


L,aboratory:  Oak  Ridge,  Tennessee:  March  17,  1999. 
This  document  is  available  in  the  public  docket  for 
this  proposed  rulemaking. 
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gallon  minimum  may  allow  refiners  to 
use  little  or  no  oxygenate  during  the 
summer  ozone  season,  thus  reducing  the 
modest  cost  associated  with  summer 
pthanol  use.  Even  if  refiners  that 
(  urrently  use  MTBE  choose  to  continue 
using  MTBE  during  the  summer  ozone 
season,  and  use  ethanol  during  the  non- 
ozone  season,  the  use  of  MTBE  may  be 
significantlv  reduced. 

We  request  comment  on  the 
alternative  approach  of  lowering,  rather 
than  removing  the  oxvgen  mmimum, 
which  would  retain  the  benefits  of  the 
requirement  while  reducing  the  small 
potential  for  any  adverse  impacts. 

D.  Volatilitv  Associated  With  Ethanol 
RFC  Blends 

One  way  to  reduce  VOC  emissions 
from  gasoline  is  to  reduce  the  volatiUtv 
of  the  gasoline,  measured  in  Reid  Vapor 
Pressure  (RVT).  EPA  expects  that  the 
sununer  RVT  levels  during  Phase  II  of 
the  RFC  program  will  have  to  average 
about  6.7  pounds  per  square  inch  Ipsi) 
in  order  for  the  fuel  to  meet  the  VOC 
performance  standard  In  Phase  I  RFC 
summer  RVT  averaged  approximately 
8.0  psi  in  the  north  and  7.0  psi  in  the 
south. 

When  added  to  gasoline  in  the 
amount  needed  to  satisfv  the  oxygen 
content  requirement  of  the  Act,  ethanol 
raises  the  RVT  of  the  resulting  RFC 
blend  bv  about  14  psi.  For  an  ethanol 
RFG  blend  to  meet  the  VOC 
performance  standard,  refiners  must  use 
a  blendstock  gasoline  with  an  RVT  low 
enough  to  offset  the  increase  resulting 
from  adding  ethanol.  According  to  a 
cost  study  on  ethanol  RFG  blends — 
conducted  by  DOE  at  EPA's  request  and 
available  in  the  public  docket  for  this 
proposed  rulemaking.  *  the  change  in 
average  manufacturing  cost  of  reduciug 
the  RVP  of  blendstock  intended  for 
ethanol-blended  RFG  to  a  level  that 
ensures  compliance  with  the  current 
Phase  II  VOC  performance  standard  is 
approximately  $0.01  per  gallon  of  RFG 
for  refiners  currently  using  ethanol. 
Based  on  IX)E's  modeled  14  psi 
increase,  this  cost  reflects  the  1.4  psi 
RVP  reduction  necessary  to  offset  the 
RVT  increase  associated  with  ethanol. 
(DOE's  co-t  impact  was  derived  bv 
comparing  the  cost  of  reducing  the  RVP 
in  Phase  I  RFG  with  10  volume  percent 
ethanol.  to  the  RVP  level  necessary  to 
complv  with  the  Phase  11  RFG 
performance  standard  for  VOC.) 

The  ethanol  industry  has  raised 
concerns  that  any  incremental  cost 
associated  with  using  ethanol  in  Phase 
II  RFG  mav  lead  to  a  switch  to  the  use 


3  Op.  Cit.;  Hadder,  Oak  Ridge  National 
Laboratory;  Oak  Ridge.  Tennessee;  )une  14, 1999. 


of  MTBE,  because  the  more  stringent 
VOC  standard  of  Phase  II  RFG  will 
require  a  lower  RVP  blendstock  for 
ethanol  blending. 

This  summer,  ethanol  appears  to  be 
maintaining  its  market  share  in  the 
Chicago  and  Milwaukee  RFG  programs; 
however,  for  the  future  it  is  difficult  to 
predict  the  geographic  distribution  of 
specific  oxygenates  in  Phase  11  with  any 
certainty.  Specifically,  in  March  1998 
EPA  wrote  to  several  oil  companies 
serving  the  Midwest  to  leam  their  plans 
for  ethanol  use  in  Phase  II  of  the  RFG 
program.  EPA  contacted  companies  that 
supply  a  major  portion  of  the  Chicago 
and  Milwaukee  RFG  m.irkets.  EPA  was 
told  that  the  price  of  ethanol  relative  to 
other  oxygenates  will  be  the 
determining  factor  in  ethanol  use  in 
Phase  II  of  the  program.  One  company 
told  EPA  it  plans  refinery  modifications 
of  low  to  moderate  cost  that  will  edlow 
continued  use  (if  ethanol  vear-round; 
other  companies  said  they  would 
evaluate  the  pnce  of  each  oxygenate 
and,  if  .MTBE  was  less  expensive,  they 
would  consider  using  ethanol  during 
the  eight  month  non-ozone  season,  but 
MTBE  may  be  their  choice  during  the 
ozone  season. 

EPA  wishes  to  ensure  the  stability  of 
the  RFG  program  in  the  Midwest  and  to 
avoid  any  sigmficant  disincentive  for 
the  use  of  ethanol  EPA  also  wants  to 
increase  the  flexibility  for  refiners 
currently  using  NfTBE  elsewhere  in  RFG 
areas  to  switch  to  ethanol.  Still,  it 
remains  of  primarv  importance  that 
Phase  II  RFG  continue  to  achieve 
significant  reductions  in  toxics  and  in 
ozone  precursors,  given  RFG's  key  role 
in  states'  ozone  control  strategies. 

E.  VOC  Standard  Adjustment 

We  are  proposing  to  reduce  by  1.0 
percent  the  Phase  II  VOC  standard  for 
ethanol  RFG  blends  containing  10 
volume  percent  ethanol.  Phase  11  RFG 
would  retain  the  current  average  VOC 
standards  of  27.4  percent  and  29  percent 
for  northern  (Class  C)  and  southern 
(Class  B)  areas,  respectively,  and  per- 
gallon  standards  of  25.9  percent  and 
27.5  percent  for  northern  and  southern 
areas,  respectively.  For  RFG  blends  with 
10  volume  percent  ethanol,  however, 
the  average  V(X;  standards  woidd  be 
adjusted  to  26.4  percent  and  28  percent 
for  northern  and  southern  areas, 
respectively,  and  the  per-gallon 
standards  adjusted  to  24.9  percent  and 
26.5  percent  for  northern  and  southern 
areas,  respectively. 

EPA  intends  this  adjustment  to 
provide  additional  flexibility  for  refiners 
to  produce  ethanol-blended  RFG.  The 
proposed  adjustment  to  the  Phase  D 
VOC  standard  woidd  work  to  offset  the 


incremental  costs  associated  with  the 
production  of  ethanol-blended  RFG  that 
are  created  by  the  RVP  increase  caused 
by  ethanol.  Thus,  the  proposed 
adjustment  would  reduce  the  cost  of 
ethanol  blends  and  provide  refiners 
with  additional  flexibility. 

EPA  beheves  this  adjusted  VOC 
standard  maintains  the  air  quality 
benefits  of  the  RFG  program  while 
reducing  the  cost  of  using  ethanol.  The 
increased  flexibility  the  rule  would 
provide  for  refiners  would  help  refiners 
reduce  the  use  of  MTBE  in  RFG. 

As  discussed  in  Section  I.D.,  the 
addition  of  ethanol  raises  the  RVP  of 
gasoline  by  approximately  1.4  psi. 
Under  the  proposal,  the  adjusted  VOC 
standard  would  result  in  an  increase  of 
RVP  of  approximately  0,2  psi  for 
ethanol  blends  of  RFG.  We  cannot 
adjust  the  standard  for  ethanol-blended 
RFG  to  account  for  the  entire  RVP 
impact  of  ethanol  because  an  increase  in 
RVP  of  approximately  1.4  psi  in  the 
volatility  of  RFG  would  result  in  a 
complete  loss  of  emission  reductions 
that  would  be  achieved  under  Phase  n, 
as  well  as  a  partial  loss  of  benefits 
achieved  under  Phase  I. 

Even  with  the  proposed  adjustment. 
Phase  II  RFG  will  continue  to  be  a 
strong  VOC  reduction  program  and  will 
meet  all  the  requirements  of  the  Clean 
Air  Act.  By  limiting  the  adjustment  to 
1.0  percentage  point  for  ethanol  blends, 
the  change  in  stringency  of  the  VOC 
standard  for  ethanol  blends  is  relatively 
small.  This  adjustment  will  still  require 
ethanol  RFG  blends  to  achieve 
significant  VOC  reductions  beyond 
those  required  during  Phase  I  of  the 
program.  EPA  believes  this  proposal 
will  not  undermine  the  important 
benefits  of  Phase  D  RFG  as  an  ozone 
control  strategy.  EPA  believes  that  this 
level  of  adjustment  will  increase 
flexibility  to  switch  to  ethanol  and 
reduce  the  incentive  for  refiners  to 
switch  to  MTBE  while  maintaining  the 
air  quality  benefits  of  the  RFG  program. 
EPA's  reasons  for  this  belief  are 
discussed  in  more  detail  in  Section  I.F. 

EPA  requests  comment  on  additional 
areas  of  flexibility  for  implementation  . 
and  interaction  with  other  emissions 
control  requirements  that  the  public 
may  wish  to  suggest,  and  the  possible 
benefits  to  such  flexibility, 

F.  Evaluation  of  Air  Quality  Impacts  of 
the  Proposed  Rule 

Ethanol  blends  at  10  volume  percent, 
the  typical  blending  level  of  ethanol, 
contain  3.5  percent  by  weight  oxygen  in 
the  fuel  and  achieve  significant 
reductions  in  CO  emissions  because  the 
amoimt  of  CO  reduction  increases  as 
oxygen  increases.  Preliminary  emission 
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estimates  using  version  5b  of  the  Mobile 
model  indicate  that  at  the  adjusted  VOC 
level  proposed  today,  the  use  of  RFG 
with  ethanol  at  10  volume  percent 
wfould  reduce  emissions  of  CO  by 
approximately  24  tons  for  every  1  ton 
increase  in  VOC  emissions  associated 
with  the  use  of  those  blends.  (See  the 
technical  support  document  in  the 
docket  (A-99-32)  for  this  rulemaking; 
document  number  II.B-2.) 

As  recognized  in  a  study  conducted 
by  the  National  Research  Council 
(NRC),*  CO  contributes  to  ozone 
formation  and  is  present  in  ambient 
concentrations  due  in  part  to  the  large 
volume  of  CO  emissions  from  mobile 
sources.  There  is  no  dispute  that  CO 
emissions  contribute  to  ozone 
formation.  The  Urban  Airshed  Model 
(UAM)  relied  on  by  states  in  their  State 
Implementation  Plan  submissions 
includes  inventories  of  CO  emissions  as 
well  as  VOC  and  NOx.  While  the  role 
of  CO  in  the  formation  of  ozone  is 
limited  when  compared  to  the  effect  of 
VOC  and  NOx.  the  volume  of  CO 
emissions  from  motor  vehicles  is 
comparatively  large  and  therefore  is  not 
ignored  in  photochemical  modeling 
demonstrations. 

While  it  is  difficult  to  quantify  the 
overall  ozone  impact  of  a  specific 
change  in  emissions  of  CO  and  VOC, 
clearly  a  reduction  in  CO  should 
directionally  reduce  ozone,  and  an 
increase  in  VOC  should  directionally 
increase  ozone.  The  combined  impact 
on  ozone  of  a  change  in  emissions  may 
vary  depending  on  a  variety  of 
environmental  conditions,  including 
meteorology.  However,  given  that  CO 
does  play  a  role  in  ozone  formation,  the 
relatively  large  decrease  in  CO 
emissions  wUl  offset  some,  if  not  all,  of 
any  potential  increase  in  ozone 
formation  due  to  the  relatively  small 
increase  in  VOC  emissions.  (See  the 
technical  support  document  in  the 
docket  (A-99-32)  for  this  rulemaking; 
document  number  II.B-2.)  Thus,  EPA  is 
generally  confident  that  the  adjusted 
staindard  will  achieve  ozone  reductions 
that  are  similar  to  those  anticipated 
from  the  c\irrent  standard,  and  will 
assure  that  the  Phase  II  RFG  program 
will  continue  to  achieve  the  significant 
environmental  benefits  for  which  it  was 
designed.  Furthermore,  the  adjusted 
standard  will  achieve  the  additional 
environmental  benefits  associated 
directly  with  decreased  CO  emissions 
and  the  benefits  associated  with  the 
decreased  use  of  MTBE. 


*  "Ozone-Forming  Potential  of  Reformulated 
Gasoline';  National  Research  Council;  Washington 
DC;  May.  1999. 


In  establishing  a  change  of  1.0  percent 
in  the  VOC  performance  standard, 
EPA's  intent  is  to  take  a  conservative 
and  cautious  approach  to  ensure  that 
RFG  vfill  continue  to  provide  the  same 
level  of  overall  benefits  as  the  existing 
RFG  requirements.  EPA  is  soliciting 
comment,  however,  on  whether  the 
Agency  should  also  consider 
adjustments  to  the  VOC  standard  that 
are  less  than  or  greater  than  1.0 
percentage  point. 

With  respect  to  adjustments  to  the 
VOC  standard  greater  than  1.0 
percentage  point,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  EPA  a  proposal  and 
supporting  analysis  which  suggests  that 
EPA  should  allow  a  VOC  adjustment  of 

3.7  percentage  points — approximately 
equivalent  to  an  increase  in  RVP  of  0.5 
psi.  (See  Docket  A-99-32,  document  file 
numbers  II.D.3,  II.D.5  and  II.D.6.). 

Briefly,  lEPA's  analysis  compares  the 
VOC  and  CO  emissions  associated  with 
a  "complying  fuel"  (assuming  a  RVP  of 

6.8  psi  and  an  oxygen  content  of  2.0 
percent  by  weight)  to  the  emissions 
associated  with  a  fuel  having  an  RVP  of 
7.3  (representing  an  increase  in  RVP  of 
0.5  psi)  and  an  oxygen  content  of  3.5 
weight  percent.  Using  a  relative 
reactivity  analysis,  EEPA  concluded  that 
the  ozone  impact  of  these  two  fuels 
woidd  be  identical,  and  that  EPA  should 
therefore  provide  an  adjustment  that 
corresponds  to  an  RVP  increase  of  0.5 
psi.  Although  EPA  is  not- proposing  to 
adopt  the  approach  recommended  by 
lEPA,  the  Agency  requests  comments  on 
such  an  approach. 

The  lEPA  analysis  is  based  primarily 
on  the  use  of  relative  reactivity  factors. 
Relative  reactivity  factors  are  values  for 
various  types  of  VOCs  and  CO  that 
represent  a  predicted  amount  of  ozone 
formation,  expressed  as  unit  mass  of 
ozone  per  unit  mass  of  VOC  or  CO. 

EPA  is  not  proposing  to  use  a 
reactivity  analysis  as  the  basis  for  this 
regulatory  action  for  several  reasons. 
First,  the  National  Research  Council  did 
not  recommend  that  EPA  do  so.  In  its 
May  1999  report.  NRC  stated,  "The 
committee  sees  no  compelling  scientific 
reasons  at  this  time  to  recommend  that 
fuel  certification  under  the  RFG 
program  be  evaluated  on  the  basis  of  the 
reactivity  of  the  emissions 
components."  Second,  in  the  same 
report  NRC  stated,  "So-called  reactivity 
factors  *   *   *  are  often  uncertain  and  of 
limited  utility  for  comparing  similar 
RFG  blends."  EPA  agrees  with  the  NRC 
that  the  reactivity  factors  that  have  been 
developed  to  date,  and  were  used  by 
lEPA,  may  not  accurately  reflect  actual 
photochemical  reactivity  of  various 
ozone  precursors.  In  recent  regulatory 


decisions.  EPA  has  expressed  these 
concerns  and  others  related  to  the  use 
of  relative  reactivity  factors  [63  FR 
48792,  September  11,  1998].  In 
particular.  EPA  is  concerned  that  the 
factors  do  not  represent  the  wide 
variation  in  atmospheric  conditions  that 
exist  across  the  country  and  have  a  large 
influence  on  ozone  formation. 

While  today's  proposed  rule  does 
incorporate  a  recognition  of  the  fact 
that,  in  general,  CO  is  relatively  less 
reactive  than  VOCs,  EPA  agrees  with  the 
NRC  that  it  is  not  possible  to  precisely 
identify  the  relative  reactivity  of  such 
compounds  at  this  time  in  a  manner  that 
is  meaningfully  predictive  of  ambient 
conditions  and  that  can  reliably  form 
the  basis  of  a  regulatory  program,  (see 
Technical  Support  Document  in  Docket 
A-99-32,  document  number  II. B. -2) 
EPA  is,  however,  currently  participating 
in  an  industry/academic/govemment 
workgroup  whose  goal  is  to  identify 
research  needs  in  the  area  of  VOC 
reactivity.  EPA  anticipates  that 
significant  research  results  may  be 
available  in  a  year  or  possibly  longer, 
which  will  assist  us  in  any 
reexamination  of  our  current  VOC 
regulatory  policy  in  selected  instances. 
Until  there  are  more  data  generated  from 
this  process,  EPA  believes  that  it  may  be 
premature  to  base  any  regulation  on  a 
precise  quantification  of  the  distinctions 
between  reactivities  of  VOCs.  The 
Agency  is  interested  in  and  solicits 
comments  on  IEP.\  s  approach  or  other 
reactivity-based  approaches. 

As  explained  earUer  in  this  preamble, 
EPA  believes  that  an  adjustment  to  the 
VOC  standard  greater  than  1.0 
percentage  point  risks  too  great  a  loss  in 
the  mass  VOC  benefits  of  Phase  II  RFG. 
(See  Technical  Support  Document  in 
docket  A-99-32, document  number 
II.B,-2).  When  evaluated  on  a  mass  basis 
using  EPA's  complex  model,  lEPA's 
approach  would  result  in  approximately 
a  37  percent  decrease  in  the  incremental 
amount  of  VOC  emissions  reduced 
between  Phase  I  and  Phase  II  RFG. 

Finally,  we  are  also  concerned  with 
the  effect  of  fleet  turnover  and  the 
potential  for  reduced  CO  benefits 
associated  with  advances  in  engine 
technology  which  is  discussed  in 
further  detail  in  Section  I.M  of  the 
preamble.  For  this  reason.  EPA  is 
soliciting  comment  on  whether  EPA 
should  re-evaluate  the  adjusted  VOC 
performance  standard  in  several  years  to 
determine  whether  the  proposed 
adjustment  still  makes  sense  in  light  of 
technology  advances  and  fleet  turnover. 
This  re-evaluation  will  also  provide 
EPA  the  opportunity  to  assess  the  ozone 
impact  of  this  proposal  in  light  of  any 
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relevant  scientific  advances  in 
determining  ozone  impact. 

G.  Ozone  Reduction  Benefit  in  Areas 
That  Currently  Use  Ethanol 

In  developing  the  VOC  adjustment  in 
today's  proposal.  EPA  believes  that  it  is 
important  to  preserve,  as  much  as 
possible,  the  ozone  benefits  of  the 
current  Phase  II  RFG  standards.  For 
areas  that  presently  do  not  use  RFG  with 
ethanol  as  an  oxygenate,  this  action  may 
lead  to  an  'ncrease  in  ethanol  use.  If  so. 
there  would  probably  be  an  increase  in 
the  amount  of  oxygen  in  the  fuel  (i.e., 
oxygen  would  increase  to  3.5  weight 
percent  from  a  baseline  level  of  2.1 
weight  percent).  The  increase  in  oxygen 
would  result  in  an  associated  decrease 
in  CO  emission>  and.  under  this 
proposal,  a  slight  increase  in  VOC 
emissions.  We  believe  that  this 
proposed  rule  would  allow  areas 
switching  to  ethanol  RFG  to  realize 
Phase  II  RFG  ozone  benefits  that  are 
similar  to  current  Phase  II  benefits. 

In  areas  that  presently  use  RFG  with 
ethanol  as  the  oxygenate  {e.g.,  Chicago 
and  Milwaukee),  the  oxygen  level  in  the 
fuel  currently  averages  3.5  weight 
percent  oxygen.  EPA  believes  that 
without  this  rule  change  and  without 
changes  to  the  Act's  oxygen  content 
requirement  for  RFG.  there  is  some 
probability  that  less  ethanol  (and  more 
MTBE)  will  be  used  in  these  areas  If 
this  occurs,  there  would  be  a  drop  in  the 
oxygen  level  in  the  fuel  which  would 
result  in  increases  in  CO  emissions. 
Thus  the  CO  reduction  benefit  in  the 
.Midwest  associated  with  the  use  of 
ethanol  RFG  (at  3.5  weight  percent 
oxygen)  would  not  be  preserved. 
Today's  action  is  intended  to  provide 
additional  flexibility  to  assure  that 
refiners  will  continue  to  use  ethanol, 
thus  helping  to  preserve  the  current  CO 
benefits  associated  with  ethanol  RFG. 
Moreover,  as  discussed  in  Section  I.K  of 
the  preamble  (Oxygen  Crediting), 
refiners  that  take  advantage  of  the 
adjusted  VOC  standard  would  not  be 
allowed  to  generate  oxygen  credits  for 
RFG  in  other  areas  This  will  avoid 
double  counting  the  benefits  of  the 
additional  oxygen  If  the  additional 
oxygen  above  2.0  weight  percent  in 
ethanol  RFG  which  results  in  a 
reduction  in  CO  in  a  given  area  is  also 
used  as  a  credit  for  a  fuel  with  less  than 
2.0  weight  percent  oxygen  in  other 
areas,  the  CO  benefit  in  those  areas 
would  be  lost.  Under  this  proposal  less 
oxygen  credits  would  be  available: 
therefore,  fuel  in  other  areas  will  need 
to  use  more  oxygen,  which  ultimately 
lowers  CO  emissions  elsewhere. 

If  we  did  not  expect  ethanol  use  to 
decline  with  Phase  II  RFG,  (i.e.,  the 


current  3.5  weight  percent  oxygen  level 
remains  as  the  baseline),  then  continued 
use  of  RFG  with  ethanol  in  light  of  the 
proposed  VOC  adjustment  would 
represent  neither  an  increase  in  oxygen 
in  the  fuel,  nor  an  additional  reduction 
in  CO  emissions.  Such  situation  raises 
the  question  of  whether  the  increase  in 
VOC  allowed  by  the  proposed  adjusted 
VOC  standard  could  then  be  said  to 
result  in  a  lesser  ozone  benefit. 
However,  when  the  Phase  I  RFG 
program  was  implemented  in  1995, 
ethanol  use.  and  hence  oxygen  levels,  in 
the  Midwest  increased  above  previous 
levels  (According  to  a  1994  survey 
performed  by  the  .Amencan  Automobile 
Manufacturers  .Association,  the  average 
oxygen  content  of  gasoline  in  the 
Chicago  area  was  less  than  2.0  weight 
percent.)  With  the  implementation  of 
the  Phase  I  RFG  program,  gasoline 
oxygen  levels  in  Chicago  and 
Milwaukee  increased  to  3.5  weight 
percent  resulting  in  a  decrease  in  CO 
emissions.  These  CO  emission 
reductions  were  not  credited  imder 
Phase  I  of  the  RFG  program  Those 
uncredited  CO  reductions  have  likely 
resulted  in  more  ozone  benefits  than 
would  have  been  realized  othenvise. 

The  National  Research  Council  has 
recommended  that  EPA  recognize,  in 
the  RFG  program,  the  ozone  benefits 
from  CO  reductions.  Accordingly,  we 
believe  our  consideration  in  this 
proposed  rule  of  CO  reductions 
associated  with  the  use  of  ethanol  RFG 
is  appropriate.  Although  the  adjusted 
VOC  increase  would,  in  the  worst  case, 
eliminate  the  additional  ozone  benefit, 
the  air  quality  would  be  no  worse  in  the 
Midwest  than  would  othenvise  be  the 
case  under  an  "unadjusted"  VOC 
standard  in  Phase  I]  of  the  program. 
Moreover,  given  the  assumption  that 
ethanol  use  would  not  decline  with 
Phase  II  RFG,  we  believe  that  the 
nationwide  effect  of  the  adjusted  VOC 
standard  would  not  result  in  an  ozone 
disbenefit.  This  is  because  of  the  reason 
explained  above  relating  to  limitation 
on  use  of  oxygen  credit  trading. 

Finally,  although  the  increase  in  VOC 
is  expected  to  slightly  increase  air 
toxics,  we  are  not  proposing  to  adjust 
the  air  toxics  performance  standard,  A 
minimal  loss  in  toxics  nvercompliance 
is  expected  in  areas  that  currently  use 
ethanol  as  a  result  of  this  proposal. 
Some  toxics  overcompliance  would  be 
lost  in  areas  that  switch  from  MTBE  to 
ethanol;  however,  we  believe  the  loss,  if 
any,  would  be  modest. 

Therefore,  -EPA  believes  that  the 
proposed  rule  would  substantially 


preserve  the  air  quality  goals  of  the 
Phase  n  RFG  program.^ 

H.  Impact  of  Proposed  Approach  on 
SIPs 

The  adjusted  VOC  standard  for 
ethanol  RFC  will  allow  a  slight  increase 
in  VOC  where  ethanol  blends  are  used. 
States  are  required  to  meet  specific  VOC 
reduction  goals  in  their  respective  State 
Implementation  Plans  (SIPs); 
specifically  the  3.0  percent  Rate  of 
Progress  (ROP)  requirement  of  Section 
182(c)(2)(B)(i),  Some  states  rely  on 
reductions  from  the  RFG  program  in 
meeting  these  goals.  EPA  has 
determined  that  the  increased  VOC 
associated  with  the  adjusted  VOC 
standard  should  not  affect  states'  ROP 
plans  in  the  near  term. 

As  discussed  in  Section  I,D.,  current 
market  imcertainty  makes  it  difficult  to 
predict  the  mix  of  ethanol  and  MTBE 
RFG  in  any  one  area.  Given  such 
uncertainty,  we  believe  that  the  increase 
in  VOC  resulting  from  the  flexibility 
proposed  today  cannot  now  be 
adequately  quantified;  moreover,  any 
increase  is  likely  to  be  a  very  small 
portion  of  an  area's  total  emissions.  Also 
as  discussed  in  Section  I.F  above,  we 
beUeve  the  reduction  in  CO  associated 
with  ethanol  use  wiLl  substantially 
preserve  the  benefits  of  Phase  II  RPG. 

Therefore,  we  are  proposing  at  this 
time  that  states  are  not  required  to 
account  for  any  potential  increase  in 
mass  VOC  emissions  associated  with  the 
proposed  adjusted  performance 
standard.  In  time,  however,  as  more  data 
on  oxygenate  use  and  distribution 
becomes  available,  we  intend  to 
consider  this  issue  and  assess  the 
impact  of  any  VOC  increases  on  the 
states'  attainment  of  the  ROP  goal. 
Accordingly,  we  propose  to  amend  the 
Guidance  on  the  Post- 1996  Rate-of- 
Progress  Plan  and  the  Attainment 
Demonstration"  to  indicate  that  states 
are  not  required  to  evaluate  whether 
there  will  be  an  increase  in  mass  VOC 
emissions  as  a  result  of  adjusted  VOC 
gasoline,  for  several  years.  Prior  to  that 
time,  EPA  will  begin  an  evaluation  of 
market  conditions  with  respect  to 
ethanol  and  MTBE  use  and  decide 
whether  there  is  sufficient  market 
predictabihty  for  state  ROP  plans  to 
accoimt  for  any  subsequent  increases  in 
mass  VOC  emissions  resulting  from 
adjusted  VOC  gasoline.  We  sohcit 
comment  on  this  approach  and  the  need 


'  The  discussion  in  this  section  is  limited  to  the 
scenario  in  which  the  oirrent  level  of  ethanol  RFG 
penetration  in  Chicago  and  Milwaukee  is 
maintained.  In  Section  l.H.  below  we  consider  the 
foct  that  future  penetration  levels  of  ethanol  RFG  in 
these  areas  are  difficult  to  qualify,  and  what  effect 
the  VOC  adjtistment  has  on  state  ROP  goals. 
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for  any  futiire  evaluation.  We  also  solicit 
comment  on  the  timing  and 
appropriateness  of  the  magnitude  of  the 
changes  in  VOC  emissions  this  rule 
would  have. 

/.  Oxygen  and  Performance  Standard 
Averaging 

The  regulations  under  40  CFR  80.41 
provide  both  "per-gallon  standards"  and 
"averaged  standards"  for  performance 
standards  and  oxygen  content. 
Therefore,  refiners,  importers  and 
oxygenate  blenders  would  be  able  to 
meet  the  proposed  performance 
standards  by  producing  ethanol  RFG 
that  meets  the  proposed  26.4  percent 
performance  standard  for  VOC,  on 
average,  as  long  as  on  a  per  gallon  basis 
the  ethanol  RFG  meets  a  minimum  VOC 
performance  standard  of  23.4  percent. 

The  regulations  allow  refiners  to 
produce  fuels  that  on  an  average  basis 
achieve  the  minimum  2.1  weight 
percent  oxygen  standard,  as  well  as  the 
VOC  performance  standard.  While  the 
proposed  VOC  adjustment  does  not 
affect  oxygen  averaging,  it  does  affect 
how  VOC  compliance  is  calculated. 

We  are  therefore  proposing  a  change 
in  the  method  for  determining 
compliance  with  VOC  performance 
standards.  Under  the  current 
regulations,  a  refiner  or  importer 
supplying  averaged  RFG  or  reformulated 
gasoline  blendstock  for  oxygenate 
blending  (RBOB)  must  calculate 
compliance  with  RFG  standards 
according  to  a  procedure  described  in 
40  CFR  80.67  of  the  regulations. 
Refiners  are  required  to  determine 
compliance  for  each  portion  of  gasoline 
for  which  standards  must  be  separately 
achieved,  and  for  each  relevant 
standard.  Suppliers  must  make  separate 
compliance  determinations  for  each 
VOC  control  region  since  different  VOC 
performance  standards  apply  to  RFG 
designated  for  VOC  Control  Region  1 
(southern  or  Class  B)  and  VOC  Control 
Region  2  (northern  or  Class  C). 

Today's  proposed  regulation  creates 
an  additional  set  of  averaged  VOC 
performance  standards  applicable  to 
"adjusted  VOC  gasoline"  and  RBOB 
used  to  make  'adjusted  VOC  gasoline". 
(As  discussed  in  Section  I.K  below,  we 
are  proposing  to  define  "adjusted  VOC 
gasoline"  in  80.40.)  Therefore,  suppliers 
could  potentially  have  portions  of  their 
RFG/RBOB  subject  to  one  of  four 
different  standards.  Under  the 
procedure  currently  specified  in  80.67, 
suppliers  would  have  to  demonstrate 
that  each  of  these  portions  complies 
separately  with  the  relevant  standard. 

In  order  to  accommodate  the  effect  of 
these  additional  standards  on 
compliance  determinations,  we  are 


proposing  to  alter  the  calculation 
procedure  in  the  regulations.  With  this 
modification  suppliers  will  not  have  to 
separately  comply  with  the  non- 
adjusted  and  "VOC-adjusted"  standards, 
but  will  continue  to  determine 
compliance  by  VOC  control  region. 

Section  80.67  requires  that  a 
compliance  total  be  calculated  as: 


Compliancetotal  = 


Iv, 


1=1 


xStd 


where  V,  is  the  volume  of  gasoline  batch 
i,  Std  is  the  standard  for  the  parameter 
being  evaluated,  and  n  is  the  number  of 
batches  included  in  the  averaging 
period. 

This  compliance  total  is  compared 
with  an  actual  total  which  is  calculated 
as: 


Actualtotal  =  ^^(V,  x  paraij ) 

i=l 
For  VOCs.  parm,  is  the  complex  model 
emissions  reduction  of  gasoline  batch  i, 
and  compliance  is  achieved  if  the  actual 
total  is  equal  to  or  greater  than  the 
compliance  total. 

We  are  proposing  for  VOC 
performance  compliance  calculations 
that  Std  be  replaced  by  a  volxune- 
weighted  average  of  the  two  standards 
applicable  to  the  RFG  and  RBOB  which 
a  supplier  designates  for  a  specific  VOC 
control  region  j.e: 


Std„x£vU,+Std3x£vAi 


Std  = 


i=l 


i=I 


XvUi+X^A. 

i=l  i=! 

Stdu  and  St  da  are  the  "unadjusted"  and 
"adjusted"  averaged  standards 
applicable  to  a  VOC  control  region.  VU, 
and  VA,  are  the  volumes  of  the  batch  i 
of  "unadjusted"  and  "VOC-adjusted" 
RFG  and  RBOB  which  a  supplier 
designated  for  that  control  region,  and 
Uu  and  n,  are  the  number  of  batches  in 
each  category.  We  believe  that  this 
approach  allows  the  supplier  more 
flexibility  in  meeting  the  VOC 
performance  standards  without  adverse 
environmental  consequence. 

We  also  believe  that  this  approach 
minimizes  the  changes  to  the  RFG 
reporting  system  procedures  necessary 
to  report,  compute  and  verify 
compliance  calculations.  (The  RFG 
reporting  system  is  a  data  collection 
system  through  which  suppliers  report 
to  EPA  gasoline  properties,  emissions 
performance  calculations,  volumes  and 
other  data  necessary  to  determine 
compliance  with  regulations.)  We 


recognize  that  reporting  parties  and 
"third  party"  software  developers 
would  have  to  respond  to  changes  in 
reporting  forms  and  procedures,  and 
thus,  that  there  is  a  benefit  in 
minimizing  changes  to  the  cvirrent 
system.  Creating  an  additional  set  of 
VOC  performance  standards  is  expected 
to  have  some  impact  on  the  reporting 
system  regardless  of  the  method  of 
compliance  calculations.  For  example, 
minor  changes  in  reporting  procedures 
may  be  necessary  in  order  to 
unequivocally  identify  "VOC-adjusted" 
and  "unadjusted"  RFG  and  RBOB 
batches.  However,  this  proposed  change 
in  the  VOC  compliance  calculation 
procedure  would  avoid  modifications  to 
the  VOC  Emissions  Performance 
Averaging  Report  which  would  be 
necessary  if  separate  compliance  with 
each  VOC  standard  were  still  required. 

We  are  soliciting  comment  on  this 
proposed  approach  and  any  alternative 
compliance  calculation  approaches.  We 
encourage  parties  to  comment  on  both 
the  envirorunental  and  administrative 
consequences  of  these  approaches. 
including  reporting  and  record  keeping 
issues  associated  with  this  proposed 
regulation.  Commenters  should  consider 
reporting  and  recordkeeping  issues  not 
only  with  respect  to  \'0(.  compliance 
calculations,  but  with  respect  to  other 
aspects  of  this  regulation  such  as  oxygen 
crediting. 

/.  Downstream  Compliance  and  Survey 
Sampling 

Theoretically,  circumstances  might 
arise  where  a  mixture  of  two  ethanol 
RFG  blends  (both  of  which 
independently  meet  the  applicable  VOC 
performance  standard)  results  in  a 
sample  that  does  not  meet  the  VOC 
performance  standard,  because  while 
one  of  the  fuels  qualifies  for  the 
adjusted  downstream  standard,  the 
other  does  not. 

For  ethanol-blended  RFG,  the  ethanol 
is  added  to  reformulated  blendstock  for 
oxygenate  blending,  or  RBOB.  at  the 
terminal.  In  areas  of  the  country  that 
currently  use  ethanol  there  is  not  likely 
to  be  the  same  variation  in  oxygen  levels 
seen  with  MTBE  blends;  the  RFG  will 
typically  contain  ethanol  in  amounts 
close  to  10  volume  percent.  We  base  this 
finding  on  survey  data  for  summertime 
RFG  which  support  the  expectation  that 
ethanol  will  be  blended  at  10  volume 
percent  due  to  marketing 
considerations.  (The  statistical  analysis 
of  the  survey  data  has  been  submitted  to 
the  docket  for  this  rulemaking.)  For 
1999,  of  3,295  samples  of  ethanol  RFG, 
over  90  percent  of  the  samples  contain 
oxygen  levels  at  or  close  to  3.5  weight 
percent,  which  equates  to 
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approximately  10  volume  percent 
ethanol.  (Depending  on  the  specific 
gravity  of  the  gasoline  to  which  the 
ethanol  is  added,  the  various  blends 
near  3.5  weight  percent  oxygen  could 
I      theoretically  all  be  10  volume  percent.) 
Based  on  industn'  practice,  therefore, 
we  do  not  believe  that  there  will  be  a 
problem  related  to  downstream 
compliance,  but  we  solicit  comment  on 
this  issue. 

Another  "downstream"  issue 
associated  with  this  proposed  regulation 
is  the  interaction  between  the  adjusted 
VOC  standard  and  the  RFG  surveys 
required  by  the  RFG  regulations. 
Gasoline  samples  collected  from  retail 
stations  in  an  RFG  covered  area  in  each 
one-week  survey  conducted  during  the 
siunmer  ozone  season  (June  1- 
September  15)  are  evaluated  for 
complex  model  VOC  performance. 
(Covered  areas  are  geographic  areas 
using  RFG  and  are  defined  in  40  CFR 
80.70.)  If  the  survey  average  VOC 
reduction  for  any  survey  is  less  than  the 
applicable  per-gallon  standard  for  VOC 
emissions  reduction,  the  covered  area 
fails  thp  VOC  survey  (RFG  surveys  are 
discussed  more  fully  in  sections  of  this 
preamble  addressing  the  oxygen 
minimum.) 

This  proposed  regulation  creates  an 
additional  set  of  per-gallon  VOC 
standards  potentially  applicable  to  a 
portion  of  the  RFG  in  each  covered  area. 
Since  each  individual  gasoline  sample 
collected  is  analyzed  for  type  and 
amount  of  oxygenate,  it  can  be 
determined  which  of  the  VOC  standards 
applies  to  the  gasoline  in  its  ciurent 
state. 

The  existence  of  dual  standards 
creates  some  difficulty  in  the 
implementation  and  enforcement  of  the 
survey  regulations.  It  is  necessary  to 
collect  a  sufficiently  large  number  of 
samples  to  ensure  that  precision 
requirements  for  estimating  parameter 
averages  are  met  These  required  sample 
sizes  are  determined  in  advance  of  the 
surveys,  and  are  specified  in  the  siuvey 
design  plan.  Under  the  current  survey 
scheme  there  is  no  way  to  guarantee  that 
the  sample  size  for  each  RFG  standard 
group  would  be  sufficient  to  meet  these 
precision  requirements.  A  survey  could 
he  tonducted,  the  samples  analyzed  and 
categorized  according  to  the  applicable 
standard,  and  the  average  computed  for 
each  of  the  two  groups.  However,  the 
number  of  samples  falling  into  each 
group  would  not  be  known  in  advance 
of  sample  collection  and  analysis. 

A  more  feasible  approach  to 
determining  survey  compliance  would 
be  to  calculate  a  VOC  standard 
applicable  for  each  survey  by  weighting 
each  of  the  per-gallon  standards  by  the 


proportion  of  samples  in  that  group.  For 
example,  suppose  100  samples  were 
collected  in  a  survey  in  a  covered  area 
in  VOC  Control  Region  2,  and  70 
contained  ethanol  at  3.5  weight  percent 
oxygen  while  the  remaining  30  did  not. 
The  applicable  survey  requirement 
would  be  calculated  as 
{0.70)(24.9)-H{0.30)(25.9)=25. 2  percent 
VOC  reduction.  We  are  proposing  to 
change  the  RFG  regulations  to 
incorporate  this  approach. 

K.  Oxygen  Crediting 

Refiners  and  importers  are  currently 
able  to  meet  the  averaged  standard  for 
oxygen  through  the  exchange  of  credits 
under  40  CFR  80.67(h).  Credits  are 
generated  as  a  result  of  a  refiner 
producing,  or  an  importer  importing, 
gasoline  that  on  average  exceeds  the 
averaged  standard  for  oxygen  over  the 
averaging  period.  An  oxygenate  blender 
using  the  averaged  oxygen  standard  may 
generate,  or  use,  oxygen  credits. 

We  have  considered  whether  an 
adverse  effect  on  air  quality  would 
occur  if  refiners  or  importers  that 
qualify  for  the  adjusted  VOC  standard 
(i.e..  make  an  RFG  with  10  volume 
percent  ethanol)  also  exchange  oxygen 
credits  under  40  CFR  80.67(h).  We 
believe  that  there  would  be  a  disbenefit 
to  air  quality  because  the  oxygen  credit 
would  be  sold  to  a  refiner  making  an 
RFG  with  an  oxygen  level  less  than  2.0 
weight  percent  in  the  fuel.  The 
additional  oxygen  that  results  in  a 
reduction  in  CO  in  the  10  volume 
percent  ethanol  RFG  would  be  used  as 
a  credit  for  a  fuel  with  less  than  2.0 
weight  percent  oxygen.  At  such  lower 
levels  of  oxygen,  there  would  be  an 
increase  in  CO  which,  as  discussed 
earlier,  plays  a  role  in  the  formation  of 
ozone  in  the  atmosphere. 

The  adjusted  VOC  standard  proposed 
today  is  based  on  ethanol  RFG  blends 
that  contain  3.5  weight  percent  oxygen. 
We  recognize  that  there  may  be  some 
refiners  or  importers  that  may  wish  to 
take  advantage  of  the  oxygen  credit 
trading  program  as  it  applies  to  the 
averaged  oxygen  standard.  (This  would 
be  especially  true  if  we  were  to  adopt 
the  elimination  of  the  oxygen  minimum 
requirement  which  is  discussed  in 
Section  II  of  the  preamble  and  on  which 
we  are  solicitinjg  comment.)  Therefore, 
in  order  to  offer  refiners  and  importers 
flexibility,  we  are  proposing  to  allow 
refiners  that  make  RBOB  for  blending 
with  10  volume  percent  ethanol  a 
choice  of  complying  with  the  VOC 
adjusted  standard  or  with  the  current 
(non-adjusted)  VOC  standard  by 
defining  "adjusted  VOC  gasoline"  in 
80.40.  In  the  revised  80.40  refiners  have 
the  choice  of  designating  gasoline  with 


10  volume  percent  ethanol  as  "adjusted 
VOC  gasoline"  or  not.  If  they  choose  not 
to,  the  gasoline  must  comply  with  the 
more  stringent  (i.e.,  non-adjusted)  VOC 
standard.  In  this  way  batches  of  RFG 
blends  that  contribute  oxygen  above  the 
oxygen  standard  and  which  comply 
with  the  non-adjusted  VOC  performance 
standard  may  be  used  by  refiners  or 
importers  for  the  purpose  of  generating 
oxygen  credits.  Batches  of  RFG  blends 
containing  10  voliune  percent  ethanol 
which  comply  with  the  adjusted  VOC 
standard,  however,  may  not  generate 
oxygen  credits. 

We  are  proposing  to  modify  40  CFR 
80.67(h)  to  reflect  which  ethanol  RFG 
may  be  used  for  generating  oxygen 
credits.  We  soUcit  comment  on  this 
proposal  as  well  as  whether  we  should 
alternatively  consider  a  requirement 
that  all  ethanol  RFG  blends  containing 
10  volimie  percent  ethanol  be  ineligible 
for  generating  oxygen  credits. 

Allowing  refiners  the  flexibility  to 
comply  with  either  of  the  VOC 
standards  for  ethanol  RFG  would 
require  extensive  tracking  and 
segregation  of  the  different  types  of 
RBOB  downstream  of  the  refineries.  As 
discussed  in  Section  I.L.  below,  we  are 
also  proposing  to  require  that  the 
Product  Transfer  Document  designate 
the  type  of  RBOB  and  whether  it  is  to 
be  used  to  make  "adjusted  VOC 
gasoline". 

L  Product  Transfer  Documentation 

Today's  action  proposes  to  require 
that  the  Product  Transfer  Document  (as 
specified  in  40  CFR  80.77)  designate  the 
type  of  RBOB  (i.e.,  which  contains  no 
ethanol,  which  contains  ethanol  less 
than  10  volume  percent,  or  which  must 
contain  ethanol  at  10  volume  percent 
and  which  is  used  to  make  "adjusted 
VOC  gasoline").  EPA  believes  that  such 
designation  is  sufiicient  to  allow 
tracldng  of  the  different  types  of  ethanol 
blends  as  well  as  providing 
docimientation  of  the  VOC  standard 
[i.e.,  adjusted  or  non-adjusted)  with 
which  a  refiner  may  choose  to  comply. 
EPA  solicits  comment  on  this  change. 

We  believe  that  the  Product  Transfer 
Docimaent  provides  a  workable  solution 
to  tracking  the  RBOB  for  ethanol  RFG 
products  including  requiring  refiners  to 
conduct  oversight  at  retail  stations 
receiving  that  RBOB.  If  there  were 
sufiicient  variation  in  the  levels  of 
ethanol  used  in  ethanol  RFC  blends, 
such  level  of  oversight  might  be 
necessary.  As  discussed  in  Section  I.J., 
the  industry  practice  for  ethanol  RFG  is 
to  blend  ethanol  at  10  volume  percent 
We  are  proposing  a  change  in  the 
regiilations  to  exempt  from  the  quafity 
assiu^nce  and  sampling  requirements  of 
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40  CFR  80.69(a)(7)  ethanol  RFG  that 
qualifies  for  the  adjusted  VOC  standard. 
EPA  solicits  comment  on  this  change. 

M.  Future  Vehicles 

The  adjusted  VOC  standard  is 
premised  in  part  on  the  expectation  that 
RFG  blends  containing  10  volume 
percent  ethanol  (3.5  weight  percent 
oxygen)  will  achieve  larger  reductions 
in  CO  emissions  than  RFG  blends  with 
oxygenates  at  the  level  of  2.0  weight 
percent  oxygen.  It  is  possible  that  future 
vehicles  will  employ  advanced 
technology  that  will  significandy  reduce 
CO  emissions,  irrespective  of  the  oxygen 
content  in  the  fuel,  and  consequently 
negate  the  importance  of  the  impact  of 
gasoline  oxygen  content  on  CO 
emissions. 

We  expect  that  we  will  learn  about 
the  CO  emissions  performance  as  time 
passes.  We  request  comment  on  this 
issue  and  on  whether  (and  when)  EPA 
should  evaluate  the  relationship 
between  advanced  vehicle  emission 
control  technology  and  the  oxygen 
content  of  gasoline  on  CO  emissions. 

n.  Elimination  of  Oxygen  Minimum 

Requirement 

A.  Background 

The  Clean  Air  Act  (CAA)  section 
211{k)(2)(B)  requires  tliat  reformulated 
gasoline  (RFG)  contain  2.0  percent 
oxygen  by  weight.  Our  RFG  regulations, 
in  40  CFR  80.41,  specify  standards  for 
various  fuel  parameters,  including 
oxygen  content.  The  regulations  provide 
both  "per-gallon  standards"  and 
"averaged  standards"  for  each 
parameter.  Refiners,  importers  and 
oxygenate  blenders  may  meet  the 
oxygen  content  requirement  by 
producing  RFG  which  contains  at  least 
2.0  percent  oxygen  in  every  gallon,  or  by 
producing  RFG  with  2.1  percent  by 
weight  oxygen  on  average,  over  the 
coiu'se  of  a  calendar  year,  as  long  as  no 
gallon  of  RFG  contains  less  than  1.5 
percent  oxygen.  This  1.5  percent  lower 
limit  is  called  the  "per-gallon 
minimiun". 

The  CAA  section  211(k)(7)  requires  an 
oxygen  credit  program.  The  averaged 
standard  for  oxygen  may  be  met  with 
the  help  of  oxygen  credits.  Oxygen 
credits  are  created  when  any  refiner 
makes  RFG  above  the  2.1  percent 
average  requirement  over  the  course  of 
a  calendar  year.  Credits  may,  with 
certain  restrictions,  be  transferred  from 
one  refinery  to  another,  but  caiuiot  be 
used  to  meet  the  per-gallon  minimum. 
Thus,  some  parties  may  produce  RFG 
with  average  oxygen  content  in  excess 
of  the  standard  while  others  may 
produce  RFG  with  average  oxygen 


content  below  the  standard  as  long  as 
the  average  oxygen  content  of  all  RFG 
meets  the  oxygen  content  standard. 

These  provisions  for  compliance  on 
average  provide  more  flexibility  to 
refiners,  importers  and  oxygenate 
blenders.  We  recognized  when  we 
promulgated  the  RFG  regulations,  that 
cdlowing  for  compliance  on  average  as 
an  alternative  to  adherence  to  a  per- 
gallon  standard  could  res\ilt  in  some 
"covered  areas"  not  receiving  the  same 
quality  of  RFG  that  they  would  have 
received  without  averaging.  Therefore, 
we  built  into  the  regulations  several 
mechanisms,  described  below,  to 
mitigate  this  potential  problem. 

The  averaged  standards  for  all 
parameters  are  numerically  more 
stringent  than  the  per-gallon  standards 
[e.g.  for  oxygen  2.1  percent  vs  2.0 
percent).  Furthermore,  certain  of  the 
parameters  (oxygen,  benzene  and 
volatile  organic  compoimd  emission 
performance),  have  a  per-gallon 
minimum  or  maximum  specification 
which  gasoline  producers  may  not 
exceed.  These  liinit  the  amount  of 
gallon  to  gallon  variability  that  can 
occiu.  Since  the  oxygen  per-gallon 
minimum  is  set  at  1.5  percent,  even 
under  the  worst-case  scenario,  the 
aimual  average  oxygen  content  in  a 
covered  area  could  not  fall  below  1.5 
percent. 

In  addition  to  these  safeguards  in  the 
standards,  EPA's  regulations  require 
refiners,  importers  and  oxygenate 
blenders  who  choose  to  comply  on 
average  to  conduct  surveys,  as  specified 
in  §  80.68.  In  these  surveys,  RFG 
samples  are  collected  at  retail  gasoline 
stations  within  covered  areas  and 
analyzed  to  determine  if  the  RFG 
supplied  to  these  areas  meets  certain 
pass/fail  criteria  specified  in  §  80.68. 
For  example,  an  oxygen  survey  series 
failure  occurs  in  a  covered  area  if  the 
annual  average  oxygen  content  of  the 
samples  in  that  area  is  less  than  2.0 
weight  percent.  (An  oxygen  survey 
series  consists  of  all  the  one  week 
surveys  conducted  in  a  single  covered 
area  during  a  single  calendar  year.) 
These  surveys  measure  all  the  fuel 
properties  necessary  to  compare  the 
samples  with  the  RFG  standards. 

Each  type  of  survey  failiue  results  in 
a  specific  "ratcheting"  of  a  fuel- 
parameter-averaged  standard  and/or  a 
minimum/maximum  standard,  as 
specified  in  §  80.41.  For  example,  an 
oxygen  survey  series  failiue  results  in  a 
tightening  of  the  per  gallon  minimum  by 
0.1  percent.  The  effect  of  a  survey 
failure  even  in  a  single  covered  area 
may  be  wide  ranging  since,  in  general, 
a  ratchet  will  apply  to  the  gasoline  sold 
in  any  area  by  all  refiners,  blenders  or 


importers  that  supplied  the  ratcheted 
area  diuing  the  year  of  the  survey 
failure,  and  by  all  refiners,  blenders  or 
importers  that  supply  the  area  while  the 
ratchet  is  in  effect.  Oxygen  survey  series 
failures  have  occurred  in  several 
covered  areas  in  past  years,  and 
consequently,  many  refiners,  importers 
and  blenders  are  subject  to  a  1.7  percent 
per  gallon  minimum  for  oxygen,  rather 
than  the  initifl  15  percent  minimum. 

These  ratchets  correct,  over  time,  any 
geographic  disparities  in  the  quality  of 
RFG  that  might  result  from  the  use  of  a 
refinery  based  average  standard. 
Suppose,  for  example,  that  oxygen 
survey  series  failures  occur  in 
successive  years  and  the  oxygen 
minimum  for  all  suppliers  to  the  failed 
covered  area  is  ratcheted  by  another  0.1 
percent  every  time  a  failure  occurs,  until 
the  per-gallon  minimum  is  2.0  percent. 
Since  the  minimum  oxygen  content  in 
each  gallon  of  RFG  being  supplied  to  the 
failed  covered  area  must  be  at  least  2.0 
percent,  the  annual  average  oxygen 
content  for  that  area  could  not  be  less 
than  2.0  percent.  The  ratchets  also 
provide  an  economic  incentive  to 
correct  and  avoid  geographic 
deficiencies  in  the  quality  of  RFG.  If  any 
RFG  standard  is  incrementally  tightened 
as  a  result  of  survey  failures  for  some 
RFG  parameter,  it  is  likely  that  the  cost 
of  compliance  with  this  standard  for 
suppliers  will  increase.  At  some  point  it 
is  likely  that  it  would  be  economically 
advantageous  to  avoiH  geographic 
deficiencies  and  survey  failures  rather 
than  face  further  tightening  of  a 
standard. 

B.  Potential  Modifications 

We  are  soliciting  comment  on 
removal  of  the  per  gallon  minimum 
oxygen  requirement  applicable  to  RFG. 
We  believe  that  removing  the  minimum 
would  dllow  refiners,  importers  and 
oxygenate  blenders  more  flexibility  in 
meeting  the  RFG  oxygen  content 
requirement,  without  compromising  the 
air  quality  benefits  attributable  to  RFG. 
Eliminating  the  per-gallon  oxygen 
minimum  may  cause  oxygen  levels  to 
fluctuate  more  with  time  in  any  covered 
area.  Consequently,  in  order  to  reduce 
the  effect  of  such  fluctuations  on  the 
accuracy  of  the  survey  estimates,  we  are 
also  considering  a  change  in  the  method 
for  calculating  the  annual  oxygen 
average  from  survey  data.  Finally, 
removing  the  per-gallon  oxygen 
minimum  requirement  eliminates  the 
availability  of  the  oxygen  minimum  as 
a  ratcheting  tool  in  the  event  of  oxygen 
siu^ey  series  failures.  Therefore,  in 
order  to  ensure  continued  effectiveness 
of  the  surveys  as  a  tool  to  correct  and 
avoid  geographic  disparities  in  the 
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quality  of  RFC  we  are  also  considering 
whether  the  requirement  for  reduction 
of  averaged  toxics  emissions  (per  the 
complex  model)  should  be  made  more 
stringent  in  the  event  of  an  oxygen 
survey  series  failure. 

Removing  the  RFG  per-gallon  oxygen 
minimum  would  allow  refiners, 
blenders  and  importers  to  market  some 
non-oxygenated  gasoline  in  RFG  areas — 
so  long  as  the  annual  average  oxygen 
content  of  their  RFG  is  at  least  2.1 
weight  percent.  Currently,  under 
§  80.78,  there  is  a  prohibition  against 
combining  VOC-controlled  RFG 
oxygenated  with  ethanol  with  VOC- 
controlled  RFG  produced  using  any 
other  oxygenate  during  the  period 
January  1  through  September  15,  We  are 
soliciting  comment  on  whether  this 
prohibition  should  be  extended  to  the 
combining  of  VOC-controlled  ethanol 
RFG  with  any  other  VOC-controlled 
RFG  (including  RFG  blends  without 
oxygen)  during  the  same  time  period. 
We  are  not  proposing  this  change  at  this 
time,  and  will  consider  all  comments  in 
deciding  whether  to  propose  such  a 
change  in  a  future  rulemaking.  These 
issues  are  discussed  below. 

C.  Elimination  ofEFG  Oxygen  Content 
Per-Gallon  Minimum 

Removal  of  the  per-gallon  minimum 
would  allow  producers  of  RFG  more 
flexibility  to  vary  the  oxygen  content  in 
RFG  on  a  seasonal  basis.  One 
foreseeable  benefit  to  suppliers  would 
be  the  option  for  suppliers,  who  might 
otherwise  oxygenate  their  VOC- 
controlled  RFG  with  ethanol,  to  produce 
a  portion  of  their  VOC-controlled  RFG 
without  oxygen.  Suppliers  would  thus 
be  able  to  produce  a  portion  of  their 
VOC-controlled  RFG  without  utilizing 
the  more  costly  blendstocks  necessary  to 
offset  the  Reid  Vapor  Pressure  (RVP) 
boost  associated  with  ethanol-blended 
RFG.  The  RVP  boost  from  ethanol  is  not 
an  issue  in  non  VOC-controlled  (winter) 
RFG,  and  oxygenate  usage  at  sufficiently 
high  levels  in  winter  RFG  could  ensure 
that  the  oxygen  content  requirement  is 
met  on  an  annual  average  basis. 

Removal  of  the  per-gallon  minimum 
may  also  facilitate  a  reduction  in  the  use 
of  methyl  tertiary  butyl  ether  (MTBE)  in 
RFG.  For  example,  some  refiners  who 
produce  ethanol-oxygenated  RFG  with 
high  levels  of  oxygen  outside  of  the 
VOC-control  season  may  elect  to  use 
MTBE  as  an  oxygenate  during  the 
summer  VOC-control  season.  Under  the 
current  regulation,  these  refiners  would 
have  to  use  enough  MTBE  during  the 
summer  to  ensure  that  both  the  annual 
average  oxygen  requirement  and  the 
per-gallon  minimum  are  met.  The 
average  level  of  oxygen  needed  during 


the  summer  to  satisfy  the  annual 
average  requirement  could  potentially 
be  below  the  current  per-gallon 
minimum  requirement.  Therefore, 
removal  of  the  per-gallon  minimum 
could  reduce  the  total  amount  of  MTBE 
that  these  refiners  would  need  to  use. 

As  discussed  in  Section  I.C.  the 
"Blue  Ribbon  Panel  on  Oxygenates  in 
Gasoline",  a  panel  of  experts  appointed 
by  the  EPA  Administrator,  has 
recommended  that  the  use  of  MTBE 
should  be  reduced  substantially  in  order 
to  minimize  ciurent  and  future  threats 
to  drinking  water. 

We  do  not  believe  that  the  elimination 
of  the  oxygen  per-gallon  minimum 
would  diminish  the  quality  of  RFG  or 
the  benefits  attributable  to  RFG. 
However,  the  modifications  to  the 
survey  and  commingling  provisions  of 
the  existing  regulations,  described 
below,  will  help  to  prevent  or  mitigate 
any  potential  problems.  We  recognize 
that,  in  addition  to  preventing 
geographic  disparities  in  the  quality  of 
RFG,  the  oxygen  minimum  requirement 
is  a  useful  tool  for  detecting  the  illegal 
presence  of  conventional  gasoline  in 
RFG  areas.  Elimination  of  the  oxygen 
minimima  would  also  eliminate  this 
enforcement  tool.  However  other 
minimum  or  maximum  standards 
remain  in  place  and  these  can  be 
employed  to  help  detect  conventional 
gasoline  sold  as  RFG.  We  request 
comment  on  whether  the  value  of 
increased  flexibility  gained  by  removal 
of  the  oxygen  minimum  sufficiently 
justifies  the  loss  of  this  enforcement 
tool.  We  are  soliciting  comment  on  the 
envirormiental  and  economic 
consequences  of  removal  of  the  oxygen 
minimum. 

D.  Modification  of  Method  for 
Calculation  of  Oxygen  Survey  Series 
Average 

The  elimination  of  the  oxygen 
minimum  and  the  proposed  adjustment 
to  the  VOC  standard  may  cause  RFG 
oxygen  levels  to  fluctuate  substantially 
throughout  the  year,  with  the  possibility 
of  seasonal  trends.  Both  of  these 
changes  may  result  in  different  levels  of 
oxygen  occurring  in  VOC-controlled  and 
non  VOC-controlled  RFG  produced  by 
the  same  refineries  and  supplied  to  the 
same  covered  areas.  Currently.  §  80.68 
of  the  RFG  regulations  specifies  that  for 
each  covered  area,  the  average  oxygen 
content  for  all  samples  fi'om  the  survey 
series  shall  be  averaged,  and  if  the 
annual  average  is  less  than  2.00  percent 
the  area  fails  the  survey  series. 
Calculation  of  an  annual  oxygen  content 
average  in  this  fashion  may  produce  an 
inaccurate  estimate  in  a  covered  area  if 
there  is  substantial  temporal  fluctuation 


in  oxygen  levels.  The  bias  may  be  more 
pronounced  if  oxygen  levels  vary 
seasonally,  since  more  surveys  are 
conducted  during  the  "summer"  (June  1 
through  September  15)  and  the  number 
of  samples  per  summer  survey  is  also 
greater. 

We  are  considering  whether  the 
method  of  calculation  for  the  oxygen 
survey  series  average  should  be 
changed.  A  potential  modification  in 
procedure  would  be  to: 

1.  Determine  an  average  for  each 
survey, 

2.  Average  the  "summer"  and 
"winter"  (January  1  through  May  31  and 
September  16  through  December  31) 
survey  averages  separately  to  determine 
seasonal  averages  and 

3.  Weight  the  seasonal  averages  to 
estimate  an  aimual  average. 

The  summer  average  could  be 
multiplied  by  0.468.  the  winter  average 
by  0.532.  and  the  two  terms  be  summed 
to  estimate  an  annual  average  to  be 
compared  to  the  2.00  percent  survey 
requirement.  These  weights  are  already 
used  in  the  regulations  to  calculate  the 
annual  average  toxics  emission 
reduction  from  toxics  survey  data. 

This  change  in  calculation  method 
should  probably  be  sufficient  to  reduce 
the  potential  for  seasonal  bias  in  the 
survey  series  estimate  of  the  annual 
oxygen  average.  This  change  would  also 
reduce  the  effect  of  scheduling  of 
surveys  on  survey  series  outcomes. 
Although  we  do  not  conduct  these  RFG 
surveys,  we  determine  when  and  where 
they  occur.  These  surveys  are  multi- 
purpose; i.e.,  the  same  samples 
collected  for  determination  of 
compliance  with  the  oxygen 
requirement  are  used  to  determine 
compliance  with  other  RFG 
requirements.  This  concurrent  sampling 
results  in  more  samples  being  taken  in 
each  summer  survey  in  order  to  satisfy 
VOC  and  NOx  survey  precision 
requirements,  and  often,  in  more 
surveys  being  done  during  the  summer 
months  in  order  to  effectively  assess 
VOC  and  NOx  performance.  Thus,  our 
scheduling  of  surveys  is  not  done  with 
the  sole  objective  of  accurately 
estimating  annual  average  oxygen 
content. 

Under  the  current  calculation  method, 
our  scheduling  decisions  could  limit 
supplier  flexibility  in  meeting  the 
oxygen  average  and  negate  the  intended 
benefits  of  this  regulation  change.  For 
example,  if  refiners  supplying  RFG  to  a 
covered  area  elect  to  use  high  levels  of 
oxygen  in  winter  and  low  levels  in 
summer,  each  additional  summer 
survey  that  we  schedule  for  that  area  is 
likely  to  decrease  the  estimate  of  the 
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annual  average  oxygen  content  and 
increase  the  chance  for  an  oxygen 
survey  series  failure.  Under  the 
suggested  method,  scheduling  an 
additional  sununer  survey  should  not 
substantially  affect  the  probability  of 
oxygen  survey  series  failure. 

At  this  time,  we  are  also  inviting 
comment  on  changes  in  the  method  for 
calculating  the  average  for  toxics, 
benzene  and  non-ozone  season  NOx 
survey  series  from  an  "average  of  all 
samples"  method  to  an  "average  of 
survey  averages"  method.  These 
changes  are  consistent  with  the 
methodology  that  we  are  considering  for 
calculating  the  seasonal  oxygen 
averages.  We  do  not  expect  that  these 
changes  would  have  any  substantial 
interaction  with  either  the  adjusted  VOC 
standard  or  removal  of  the  oxygen 
minimum  provisions.  The  technical 
rationale  for  these  changes  is  discussed 
in  detail  in  the  original  proposal.^ 

In  summary,  we  are  soliciting 
comment  on  whether  survey  calculation 
procedures  should  be  changed  if  the 
oxygen  minimum  is  removed,  and  if  so, 
whether  our  suggested  approach  is  the 
most  appropriate  way  to  do  this. 

E.  Modification  to  Provision  for  Effect  of 
Oxygen  Survey  Series  Failure 

Generally,  we  recognize  that  removing 
the  oxygen  minimum  might  increase  the 
likelihood  of  area-to-area  variability  in 
the  oxygen  content  of  RFC.  Of  particular 
concern  is  the  potential  for  any 
substantial  reduction  of  the  quality  of 
RFG  in  any  covered  area.  The  required 
RFC  surveys  and  resultant  ratchets  for 
sim/ey  failures  are  the  primary 
mechanism  for  correcting  or  avoiding 
such  a  situation.  These  surveys  assess 
the  quality  of  RFG  with  respect  to  both 
fuel  property  standards  (i.e.,  oxygen  and 
benzene  content)  and  performance 
standards  (i.e..  complex  model  VOC, 
toxics  and  NOx  emissions  reductions). 

As  stated  earlier,  a  specific  ratchet  is 
prescribed  in  the  regulations  for  each 
type  of  survey  failure,  and  a  failure  for 
a  given  parameter  results  in  a  ratchet  of 
that  parameter.  In  the  absence  of  an 
oxygen  minimum  requirement,  we 
believe  that  ratcheting  of  the  average 
toxics  performance  requirement  in 
response  to  an  oxygen  survey  series 
failure  is  appropriate. 

The  exact  role  that  oxygenates  play  in 
RFG  toxics  emissions  performance  is 
difficult  to  quantify.  The  complex 
model  indicates  that  as  oxygen  content 
increases  while  other  fuel  properties  are 
held  constant,  the  toxics  emissions 
performance  of  gasoline  may  increase  or 
decrease,  depending  on  the  amount  and 
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type  of  oxygenate  and  values  of  other 
fuel  properties.  However,  the 
relationship  between  toxics 
performance  and  oxygen  in  RFG  is 
influenced  by  other  factors.  For 
example,  oxygenates  are  a  high  octane 
blending  component  in  RFG.  Producing 
RFG  with  less  oxygen  or  no  oxygen 
requires  adjusting  the  "recipe"  to 
provide  an  alternate  source  for  the 
volume  and  octane  which  the  oxygenate 
provided. 

One  potential  oxygen/ octane 
replacement  strategy  is  the  use  of 
reformate,  a  blending  component  which 
contains  high-octane  aromatic 
compounds.  Increasing  the  aromatics 
content  in  gasoline  increases  emissions 
of  toxics  air  pollutants,  and  this  effect 
is  incorporated  into  the  complex  model. 
We  recognize  that  reducing  or 
eliminating  the  oxygen  content  in  an 
RFG  recipe  would  not  necessarily  result 
in  poorer  toxics  performance.  For 
example,  lost  volume  and  octane 
content  could  be  made  up  by  increasing 
the  use  of  alkylates,  another  potentially 
available  refinery  blending  stream. 
Alkylates  are  a  good  octane  source,  and 
an  increase  in  cdkylate  content  in  the 
recipe  would  not  result  in  poorer  toxics 
emissions  performance.  While  the 
complex  model  does  predict  that  total 
toxics  emissions  increase  somewhat 
with  oxygen  removal,  independent  of 
what  is  used  as  a  replacement,  this 
effect  can  be  offset  by  relatively  small 
changes  in  other  fuel  properties  with 
greater  influence  on  toxics  emissions. 

However,  U.S.  refiners  have  far 
greater  capacity  to  produce  reformate 
than  they  do  to  produce  alkylate  and, 
thus,  it  is  likely  that  the  removal  of 
oxygen  from  RFG  batches  below  the 
current  minimum  would  tend  to  result 
in  an  upward  pressure  on  the  use  of 
aromatics.  Therefore,  EPA's  suggestion 
to  ratchet  the  toxics  performance 
standard  in  the  event  of  an  oxygen 
survey  series  failure,  is  based  on  a 
reasonable  expectation  that  inadequate 
use  of  oxygen  will  generally  result  in  an 
increase  in  toxic  air  emissions. 
Accordingly,  the  risk  of  a  more  stringent 
"ratcheted"  toxics  standard  would 
provide  incentive  to  avoid  risking  an 
oxygen  survey  failure. 

In  summary,  removing  the  oxygen 
per-gallon  minimum  would  not 
necessarily  lead  to  average  oxygen 
content  deficiencies,  or  to  poorer 
average  toxics  emissions  performance  in 
any  covered  area,  but  the  potential  for 
such  occurrences  exists.  Therefore,  we 
are  requesting  comment  on  whether 
ratchets  to  the  average  toxics  standard 
in  response  to  oxygen  survey  failure 
would  be  an  appropriate  mechanism  to 
address  this  concern. 


This  toxics  ratchet  would  provide  an 
economic  incentive  to  avoid  and  correct 
average  oxygen  content  deficiencies  in 
any  covered  area,  as  well  as  a  means  to 
mitigate  the  possible  environmental 
consequence  of  such  deficiencies.  The 
specific  toxics  ratchet  suggested  in  the 
event  of  an  oxygen  survey  series  failure 
is  the  same  as  that  currently  prescribed 
for  a  toxics  emissions  performance 
survey  series  failure — i.e..  the  complex 
model  toxics  emissions  reduction 
requirement  for  that  covered  area 
beginning  in  the  vear  following  the 
failure  is  made  more  stringent  by 
increasing  the  average  toxics  emissions 
reduction  standard  by  an  additional  1.0 
percent. 

The  RFG  regulations  provide 
enforcement  exemptions  for  Federal 
RFG  sold  in  California.  While  most 
survey  requirements  do  not  apply  in 
California,  Section  80.81  of  the 
regulations,  which  addresses  these 
enforcement  exemptions,  contains  a 
provision  for  oxygen  surveys  in  Federal 
RFG  areas  in  California 

We  are  suggesting  that  the  10% 
ratchet  of  the  average  toxics  emissions 
reduction  standard  apply,  as  well,  in  the 
event  of  a  California  oxygen  survey 
series  failure  We  are  also  soliciting 
comments  on  possible  alternatives  to  a 
toxics  ratchet. 

F.  Modification  to  the  Conuningling 
Prohibition 

The  regulations,  in  §  80.78(a)(8), 
currently  prohibit  the  commingling  of 
VOC -controlled  RFG  oxygenated  with 
ethanol  with  VOC-controUed  RFG 
produced  using  any  other  oxygenate 
during  the  period  January  1  through 
September  15  The  rationale  for  this 
prohibition  is  the  RVT  boost  associated 
with  ethanol  For  example,  the  RVP 
resultmg  from  mixing  equal  volumes  of 
a  7  psi  ethanol-oxvgenated  RFG  blend 
and  a  7  psi  ether-oxygenated  RFti  blend 
would  be  greater  than  7  psi.  The  RVP 
resulting  from  mLxing  two  7  psi  ether- 
oxygenated  RFG  blends  or  two  ethanol- 
oxygenated  RFG  blends  would  not  be 
greater  than  7  psi. 

When  an  ethanol-oxvgenated  blend  is 
mixed  with  an  ether-oxygenated  blend 
the  commingled  blend  is  likely  to  have 
a  VOC  emissions  performance  worse 
than  the  average  of  the  VOC 
performance  of  the  two  original  RFG 
formulations.  Since  commingling  can 
reduce  the  effectiveness  of  RFC,  to 
control  V(X]  emissions,  it  is  prohibited. 
This  RVP  boost  will  also  occur  when 
RFG  oxygenated  with  ethanol  is  mixed 
with  a  non-oxygenated  gasoline,  and 
removal  of  the  oxygen  minimum  would 
produce  situations  where  non- 
oxygenated  RFG  is  permissible. 


Federal  Register/ Vol.  65,  No.  134/ Wednesday,  July  12,  2000 / Proposed  Rules  42931 


Therefore,  in  order  to  prevent  reduced 
VOC  control  effectiveness,  we  request 
comment  on  whether  an  elimination  of 
the  oxygen  minimum  should  include  an 
extension  of  the  conmiingling 
prohibition  to  combinations  of  VOC- 
controlled  ethanol-oxygenated  RFG  with 
any  other  VOC-controUed  RFG  during 
the  January  1  to  September  15  time 
period.  We  also  are  soliciting  comment 
on  the  adequacy  of  this  approach  to 
addressing  commingling  issues 
associated  with  removal  of  the  oxygen 
minimum. 

Based  upon  discussions  EPA  has  had 
with  refiners  and  representatives  of  the 
ethanol  industry,  we  are  considering 
whether  it  is  advisable  to  change  the 
dates  during  which  the  commingling 
prohibition  is  in  effect.  Under  the 
current  regulation,  it  is  in  effect  from 
January  1  through  September  15. 
Refiners  and  ethanol  supporters  are 
questioning  why  the  period  begins  in 
January  and  suggest  that  it  begin  in 
April.  The  prohibition  ends  on 
September  15  because  Ih^il  is  the  end  of 
the  ozone  season;  during  the  three  and 
a  half  months  after  that  date,  refiners 
and  terminals  can  clear  out  the  VOC 
controlled  RFG.  The  prohibition  begins 
in  January  because  we  have  evidence 
that  some  refiners  may  begin  production 
of  VOC  controlled  RFG  as  early  as 
January. 

We  understand  that  in  terms  of 
seasonal  switching  of  RFG  [i.e.,  from 
wintertime  non-VOC  controlled  RFG  to 
summertime  VOC  controlled  RFG)  there 
is  difficulty  in  product  tiuTiover  at  some 
terminals  and  the  requirement  to 
segregate  VOC  controlled  RFG  from 
non-VOC  controlled  RFG  may  present 
difficulties.  This  segregation 
requirement  is  not,  however,  part  of  the 
commingling  prohibition.  Therefore  we 
would  like  to  know  what  disadvantage 
the  starting  date  of  January  1  represents 
with  respect  to  the  commingling 
prohibition,  as  well  as  what  advantages 
a  starting  date  of  April  1  would  provide. 

G.  Effect  on  Air  Toxics 

Elimination  of  the  oxygen  minimum 
is  likely  to  have  some  impact  on  toxics 


emissions.  The  magnitude  of  the  impact 
is  uncertain  for  a  number  of  reasons. 
Most  fundamentally,  there  is 
uncertainty  about  how,  where  and  to 
what  extent  the  elimination  of  the 
oxygen  minimum  will  result  in  seasonal 
trends  in  oxygen  usage.  Consequently,  it 
is  impossible  to  predict  with  any 
accuracy  the  overall  impact  of  this 
potential  change  on  RFG  toxics 
performance.  However,  it  is  possible  to 
examine,  and  to  some  degree  quantify, 
changes  in  RFG  toxics  performance  that 
could  occur  under  certeun  scenarios. 

Some  background  information  is 
necessary  in  order  to  understand  the 
relationship  between  this  rule  and 
toxics  emissions.  RFG  standards  include 
a  performance  standard  for  toxics.  The 
complex  model  calculates  total  toxics 
performance  by  separately  calculating 
performance  for  five  toxic  air  pollutants; 
benzene,  acetaidehyde,  formaldehyde, 
1,3  butadiene  and  polycyclic  organic 
matter  (POM),  and  summing  the  results. 
The  equations  in  the  model  which 
estimate  the  various  toxics  pollutants 
are  a  function  of  multiple  fuel 
parameters,  including  oxygen.  Oxygen 
is  not  the  most  influential  parameter  on 
toxics  performance.  Variations  in  other 
parameters,  such  as  benzene,  over  the 
range  of  values  that  normally  occur  in 
RFG  have  a  much  greater  effect  on  total 
toxics  emissions.  Some  of  the  toxics 
equations  are  not  oxygenate-specific, 
while  others  are.  For  example,  the 
higher  emitter  exhaust  benzene  equation 
contains  a  term  for  oxygen  weight 
percent,  and  as  oxygen  content 
increases,  all  else  being  constant, 
benzene  emissions  decrease.  On  the 
other  hand,  the  formaldehyde  equations 
have  a  term  for  oxygen  from  MTBE  only, 
and  as  MTBE  oxygen  increases 
formaldehyde  emissions  increase.  The 
acetaidehyde  equations  include  a  term 
for  oxygen  from  ethanol,  and  as  ethanol 
oxygen  increases  acetaidehyde 
emissions  increase.  The  complex  model 
treats  all  of  the  constituent  toxics 
equally  on  a  mass  basis  even  though 
these  toxics  may  have  different  cancer 
potencies  and  pose  significantly 
different  cancer  risk. 


As  a  result  of  these  complex  model 
characteristics,  the  model  predicts  that, 
as  MTBE  oxygen  increases  from  zero,  all 
else  being  constant,  total  toxics 
emissions  will  decrease.  The  model  also 
predicts  that  an  ethanol-oxygenated 
gasoline  will  have  higher  total  toxics 
emissions  than  an  otherwise  identical 
MTBE-oxygenated  gasoline  with  the 
same  weight  percent  oxygen. 
Additionally,  as  ethanol  oxygen 
increases  from  zero,  all  else  being 
constant,  total  toxics  emissions  will 
decrease  to  a  minimum  and  begin  to 
increase  again.  However,  the  total  toxics 
emissions  at  3.5%  oxygen 
(approximately  10  volume  percent 
ethanol)  would  still  be  lower  than  the 
total  toxics  emissions  at  zero  oxygen. 

Consequently,  since  this  rule  may 
facilitate  changes  in  both  the  type  and 
amount  of  oxygenate  used,  there  is  a 
potential  for  some  adverse  impact  on 
total  toxics  emissions.  In  order  to  get  a 
sense  of  the  magnitude  of  this  impact, 
we  have  provided  results  from  several 
complex  model  runs  where  the  type  and 
amount  of  oxygen  is  varied  while  other 
parameters  are  held  constant.  All  model 
runs  were  done  with  the  Phase  11 
complex  model,  which  is  applicable 
begiiming  in  2000.  However,  rather  than 
choose  a  hypothetical  "recipe"  (set  of 
complex  model  fuel  parameters) 
meeting  Phase  D  requirements,  we  have 
fixed  the  non-oxygen  fuel  parameters  at 
summer  and  winter  seasoiial  average 
levels  for  Phase  I  RFG,  based  on  1998 
RFG  surveys  from  areas  which  used 
little  or  no  ethanol  (the  sunmier  season 
is  June  1 -September  15  and  winter  is 
the  rest  of  the  year).  In  order  to  provide 
a  single  set  of  numbers  for  each 
oxygenate  scenario,  we  have  combined 
summer  and  winter  results  frt>m  each 
complex  model  nm  using  the  weights 
0.468  for  siunmer  and  0.532  for  winter. 
(These  are  the  weights  specified  in  the 
RFG  regulations  for  calculating  annual 
survey  series  toxics  averages,  and 
suggested  for  calculation  of  the  annual 
survey  series  oxygen  averages.)  Toxics 
results  from  these  complex  model  runs 
are  simunarized  in  the  following  table: 


MTBE  -  2%  oxygen 

Ethane)  3.5%  oxygen 

Ethanol 
0%S/3.5% 

%  change 

WMTBE  1%S/Eth.  3.5%W 

mg/mi 

%  change 

mg/mi 

%  change 

mg/mi 

mg/mi 

%  change 

Exhaust  benzene  

40.64 

0.76 

5.35 

14.43 

11.10 

3.46 

74.99 

75.75 

-38.82 
-32.95 

-9.72 

13.22 

-11.79 

-9.89 
-26.25 
-27.57 

37.66 
0.83 
13.74 
13.16 
10.59 
3.44 
78.59 
79.42 

-43.31 
-31.74 
131.75 
3.22 
-15.89 
-10.38 
-22.77 
-24.11 

40.54 
0.83 
10.92 
13.16 
11.07 
3.46 
79.15 
79.98 

-37.93 
-31.74 

68.33 

3.22 

-10.71 

-9.86 
-22.06 
-23.44 

39.62 
0.80 
10.85 
13.38 
10.92 
3.46 
78.22 
79.02 

-39  65 

Nonexhaust  benzene  

Acetaidehyde  

Formaldehyde  

Butadiene  

POM  

Total  exhaust  toxics  

-32.35 
66.74 
5.47 
-12.30 
- 10.01 
-23.22 

Total  toxics 

-24  57 
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The  "MTBE-2%  oxygen"  case 
represents  MTBE  usage  at  a  2%  by 
weight  oxygen  level  in  both  summer 
and  winter.  This  level  of  oxygen 
satisfies  the  regulatory  requirement,  and 
oxygen  usage  at  this  level,  with  little 
seasonal  fluctuation,  is  typical  of  Phase 
I  ether-oxygenated  RFC  The  "Ethanol 
3.5%  oxygen"  case  represents  ethanol 
usage  at  a  3.5%  by  weight  oxygen  level 
in  both  summer  and  winter.  This  level 
of  oxygen  usage,  with  little  seasonal 
fluctuation,  is  typical  of  ethanol- 
oxygenated  Phase  I  RFC  The  "Ethanol 
0%S/3.5%W"  case  represents  no 
oxygen  usage  during  the  summer  and 
ethanol  usage  at  3.5%  during  the  winter. 
This  oxygenate  usage  pattern  could 
occur,  or  be  approached,  if  the  oxygen 
minimum  requirement  were  removed. 
The  "MTBE  l%S/Edi.  3.5%W"  case 
represents  MTBE  usage  at  1%  by  weight 
oxygen  during  the  sununer  and  ethanol 
usage  at  3.5%  during  the  winter.  This 
oxygenate  usage  pattern  could  occur  if 
the  1.5%  minimum  were  removed  and 
suppliers  elect  to  use  MTBE  during  the 
summer.  Suppliers  who  elect  to  comply 
with  the  "averaged"  oxygen  standard 
must  use  sufficient  oxygen  to  ensure 
volume-weighted  compliance  with  this 
standard.  Given  the  possibility  of  a 
toxics  ratchet,  suppliers  are  also  likely 
to  use  sufficient  oxygen  to  avoid  survey 
series  failure.  If  the  seasonal  weighting 
factors  suggested  for  calculation  of  the 
oxygen  survey  series  average  are  applied 
to  this  case,  the  annual  oxygen  level  is 
about  2.3  weight  percent,  sufficient  to 
provide  compliance,  with  some  margin, 
with  the  2.0  percent  survey  standard. 
The  columns  labeled  "mg/mi"  and  "% 
change"  represent  complex  model 
emission  estimates  in  milligrams  per 
mile  and  as  a  %  change  from  "baseline" 
emissions,  with  a  negative  number 
indicating  a  reduction  from  baseline.  All 
complex  model  emissions  estimates  are 
referenced  to  1990  technology  vehicles 
and  a  statutor\'  ba.seline  fuel  "recipe". 
While  the  parameters  for  these  model 
runs  were  derived  from  Phase  I  RFG 
data,  all  cases  complied  with  the  21.5% 
reduction  Phase  11  "averaged"  toxics 
performance  standard.  We  acknowledge 
that  this  analysis  does  not  attempt  to 
account  for  effects  resulting  from 
substituting  other  blending  components 
to  replace  the  volume  and  octane  lost 
with  oxygenate  removal.  The  intent  of 
this  analysis  is  to  illustrate  the  direct 
effect  of  oxygen  on  complex  model 
toxics  emissions  and  the  toxics  emission 
performance  issue  associated  with 
elimination  of  the  oxygen  minimum. 

It  is  apparent  from  the  above  table 
that  the  "MTBE-2%  oxygen"  case  has 
superior  total  toxics  emissions  to  any  of 


the  other  cases.  However,  on  an 
individual  toxics  basis  the  MTBE  case  is 
not  always  superior.  Exhaust  benzene, 
formaldehyde  and  1,3  butadiene 
emissions  from  the  other  cases  are,  on 
a  milligram  per  mile  basis,  at  least 
slightly  lower  than  comparable 
emissions  from  the  "MTBE-2%"  case. 
The  higher  total  toxics  emissions  with 
ethanol  blends  result  primarily  from 
higher  acetaldehyde  emissions.  It 
should  also  be  noted  that  the  difference 
in  total  toxics  emissions  between  the 
two  ethanol  cases  is  substantially 
smaller  than  the  difference  in  toxics 
emissions  between  the  MTBE  case  and 
the  "Ethanol  3.5%  oxygen"  case. 
Consequently,  the  adverse  impact,  if 
any,  of  oxygen  minimum  elimination  on 
total  toxics  emissions  in  a  market 
already  using  ethanol  is  likely  to  be 
small.  A  larger  adverse  toxics  impact 
could  occur  in  a  market  switching  from 
MTBE  to  ethanol.  However  most  of  this 
impact  would  be  attributable  to  the 
switch  in  oxygenate  type  rather  than  to 
any  change  in  seasonal  oxygen  usage. 
Thus,  the  incremental  "total  toxics" 
penalty  resulting  from  the  removal  of 
the  oxygen  minimum  is  likely  to  be 
much  less  than  the  "total  toxics" 
penalty  resulting  from  a  switch  from 
MTBE  to  ethanol,  assuming  such  a 
switch  were  to  occur. 

In  summary,  there  are  air  toxics  trade- 
offs associated  with  changes  in 
oxygenate  usage.  At  this  time,  the 
impact  of  an  elimination  of  the  oxygen 
minimum  on  oxygenate  use  and 
distribution  and,  hence,  toxics 
emissions  performance  is  uncertain. 
However,  were  EPA  to  implement  such 
a  change,  the  RFG  siuveys  will  provide 
a  substantial  amount  of  data  to  evaluate 
these  impacts.  Therefore,  we  are 
soliciting  comment  on  the  effects  that 
this  approach  may  have  on  toxic  air 
emissions  and,  consequently  on  the 
benefits  or  dis-benefits  of  this  approach 
with  respect  to  air  toxics.  We  also 
request  comment  on  alternative 
regulatory  approaches,  such  as 
lowering,  rather  than  removing  the 
oxygen  minimum,  which  may  provide 
some  of  the  benefits  of  this  regulation 
while  mitigating  some  adverse  impacts. 

H.  Effect  on  CO  Emissions 

Section  I  of  the  preamble  which 
addresses  the  adjusted  VOC  standard, 
points  out  that  the  ozone  impacts  of  the 
slight  increase  in  VOC  associated  with 
the  adjusted  standard  are  likely  to  be 
generally  offset  by  the  reduction  in  CO 
emissions  resulting  from  the  higher 
level  of  oxygen  in  the  fuel,  since  CO 
plays  a  role  in  the  formation  of  ozone 
in  the  atmosphere.  The  CO  decrease 
associated  with  higher  oxygen  levels 


raises  the  question  of  what  the  effect 
might  be  on  air  quality  if  gasoline  with 
zero  oxygen  is  used  in  the  summertime. 
Specifically,  elimination  of  the  oxygen 
minimum  could  result  in  some  amount 
of  gasoline  with  zero  oxygen  in  the 
summer  months,  and  a  relative  increase 
in  CO  emissions  associated  with  such 
fuel. 

We  believe  that  the  unpredictability 
of  ethanol  RFG  distribution  identified  in 
Section  I.D  and  I.H  also  applies  with 
respect  to  the  distribution  of  gasoline 
with  zero  oxygen  during  the  summer 
months  in  any  given  geographic  region. 
As  discussed  in  I.F,  we  believe  that  the 
increase  in  VOC  emissions  resulting 
from  utilization  of  the  adjusted  VOC 
standard  cannot  be  adequately 
quantified  at  this  time  and  any  increase 
is  likely  to  be  a  very  small  portion  of  an 
area's  total  VOC  emissions. 

We  believe  the  same  to  be  true  with 
respect  to  predicting  the  likelihood  of 
increased  CO  emissions  resulting  from 
the  presence  of  zero-oxygen  RFG  during 
the  summer  months.  That  is,  the 
increase  in  CO  emissions  resulting  from 
zero  oxygen  RFG  during  the  summer 
months  in  any  given  region  cannot  be 
adequately  predicted  or  quantified  at 
this  time.  We  believe  that  such  increases 
are  likely  to  be  a  very  small  portion  of 
an  area's  total  CO  emissions  and  thus 
would  likely  have  a  negligible  effect  on 
ambient  ozone 

Therefore  we  request  comment  on 
whether  EPA  should  evaluate  the  need 
to  re-evaluate  the  distribution  of  zero 
oxygen  RFG  in  the  summer  months  at 
some  time  after  a  rulemaking  to 
eliminate  the  oxygen  minimum 
requirement. 

in.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator\'  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conun  unities; 

(2)  Create  a  Serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 
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(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Agency  has  determined  that  this 
regulation  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
Section  1  of  the  Order  because  it 
generally  relaxes  the  requirements  of  the 
RFG  program  by  providing  regulated 
parties  with  more  flexibility  with 
respect  to  compliance  with  the  RFG 
requirements  Pursuant  to  the  terms  of 
Executive  Order  12866,  0MB  has 
notified  EPA  that  it  considers  this  a 
"significant  regulatory-  action"  within 
the  meaning  of  the  Executive  Order. 
EPA  has  submitted  this  action  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Executive  Order  13132  (Federalism) 

1 1      Executive  Order  13132.  entitled 

"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensuire 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
betw'een  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  '  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary-  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 


a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 
This  proposed  rule  wrill  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  would  provide  regulatory  relief  for 
refiners  who  choose  to  make  RFG  with 
10  volume  percent  ethanol  by  adjusting 
the  VOC  performance  standard.  As 
discussed  in  Section  I.H.  of  the 
preamble,  we  believe  that  the  increased 
VOC  associated  with  the  adjusted  VOC 
standard  should  not  affect  states'  ROP 
plans  in  the  near  term,  and  does  not 
impose  any  substantial  direct  effects  on 
the  states.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessarv'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  comphes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  goveriunents,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 


matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  proposed  rule 
does  not  create  a  mandate  for  any  tribal 
governments.  This  proposed  rule 
applies  to  gasoline  refiners,  blenders 
and  importers  that  supply  gasoline  to 
RFG  areas.  Today's  action  proposes 
some  changes  that  would  generally  relax 
the  Federal  RFG  requirements,  and  does 
not  impose  any  enforceable  duties  on 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

D.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  at  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  sinall 
entity  is  defined  as:  (1)  A  small  business 
that  has  not  more  than  1,500  employees 
(13  CFR  121.201);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
vdll  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
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the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  smaJl  entities  subject  to  the 
rule.  Today's  proposed  rule  would 
provide  regulatory  relief  by  making  the 
VOC  standard  for  RFG  that  contains  10 
volume  percent  ethanol  slightly  less 
stringent,  and  by  eliminating  the  oxygen 
minimum  requirement  in  RFG.  These 
actions  will  provide  more  flexibility  for 
refiners  to  reduce  MTBE  use  by 
decreasing  the  cost  of  ethanol-blended 
RFG.  We  have  therefore  concluded  that 
today's  proposed  rule  will  relieve 
regulatory  burden  for  all  small  entities. 
We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  by  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1591.11)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
OP  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St..  SW.;  Washington,  DC 
20460.  by  email  at 

farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.  epa  .gov/icr. 

The  action  will  result  in  revision  of 
the  Reformulated  Gasoline  and  Anti- 
Dumping  Batch  Report  form  (EPA  Form 
3520-20C)  that  refiners  must  complete. 
The  form  would  be  revised  to  include 
under  Item  4  0a  new  product  type 
called    Adjusted  VOC  gasoline".  This 
revision  does  not  represent  significant 
new  reporting  requirements,  nor  a 
substantial  increase  in  the  amount  of 
time  spent  filling  out  the  form.  The 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  RFG/anti-dumping  rulemaking 
(See  59  FR  7716,  February  16, 1994)  and 
has  assigned  OMB  control  number 
2060-0277  (EPA  ICR  No.  1591.08).  ICR 
No.  1591.08  will  be  renewed  in  July  of 
this  year.  Upon  final  promulgation  of 
today's  proposal,  ICR  1591.11  associated 
with  this  rule  will  be  encompassed  in 
the  renewed  ICR  1591.08. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fedenil  mandates  "  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector  The  proposed  rule  would 
impose  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector  This  proposed  rule 
applies  to  gasoline  refiners,  blenders 
and  importers  that  supply  gasoline  to 
RFG  areas.  Today's  action  proposes 
changes  that  would  provide  regulated 
parties  with  more  flexibility  with 
respect  to  compliance  with  the  RFG 
requirements. 

G.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997)  applies  to  anv  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatorv  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children   For  reasons  stated  in  Section 
I.F.  of  the  preamble,  we  believe  that  the 
adjusted  VOC  standard  for  RFG  with  10 
volume  percent  ethanol  will  continue  to 
provide  a  similar  level  of  benefits  to 
those  anticipated  from  the  current 
standard,  and  will  assure  that  the  Phase 
n  RFG  program  will  continue  to  achieve 
the  significant  environmental  benefits 
for  which  it  was  designed. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAAj 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113, 12(d)  (15  U.S.C.  272  note)  directs 
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EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntarv'  consensus 
standards  are  technical  standards  (e.g., 
rnatenals  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
bv  voluntarv  consensus  standards 
bodies  The  NTT .\.^  directs  EPA  to 
[)r()vidp  Reforumlated  Gasoline 
Adjustment  Proposal  Page  82  of  Page  92 
(Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rule  does  not  involve 
technical  standards,  and  does  not 
specify-  the  use  of  technical  methods. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 

I.  Statutory  Authority 

Sections  114,  211,  and  301(a)  the 
Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7545,  and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  80 

Environinental  prtjtection.  Air 
pollution  control,  Reformulated 
gasoline. 

Dated:  )une  30,  2000. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  part  80 
of  title  40,  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114,  211,  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7414, 
7545,  and  7601(a)). 

2  Sectif)n  80  40  is  amended  by 
adding  paragraph  ((  I  to  read  as  follows: 

§80.40    Fuel  certification  procedures. 

***** 

(c)(1)  "Adjusted  VOC  gasoline"  for 
purposes  of  the  Product  Transfer 
Document  requirements  in  §  80.77  is 
gasoline  that  contains  10  volume 
percent  ethanol  for  which  the  less 
stringent  VOC  standards  in  §  80.41 

apply 

(2)  Refiners  may  choose  not  to 
designate  gasoline  which  contains  10 
volume  percent  ethanol  as  "adjusted 
\'C)(^  gasoline  .  m  which  case  the  more 
stringent  VOC  standards  in  §80.41 
apply. 

3.  Section  80.41  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 


§  80,41     Standards  and  requirements  for 
compliance 

»  •  «         *         * 

(e)  Phase  11  complex  model  per-gallon 
standards.  The  Phase  11  "complex 
model"  standards  for  compliance  when 
achieved  on  a  per-gallon  basis  are  as 
follows: 

Phase  II-^omplex  Model  Per- 
Gallon  Standards 


VOC  emissions  perfonmance 

reduction  (percent): 

Gasoline  containing  1 0  vol- 

ume %  ettianol  des- 

ignated for  VOC-Control 

Region  1       

26.5 

All  other  gasoline  des- 

ignated tor  VOC-Control 

Region  1    

27.5 

Gasoline  containing  10  vol- 

ume %  ethanol  des- 

ignated for  VOC-Control 

Region  2   

24.9 

All  other  gasoline  des- 

ignated for  VOC-Control 

Region  2  

25.9 

Toxic  air  pollutants  emis- 

sions performance  re- 

duction (percent) 

200 

NOx  emissions  performance  re- 

duction (percent) 

Gasoline  designated  as 

VOC-controlled    

55 

Gasoline  not  designated  as 

VOC-controlled 

00 

Oxyge'^  content  (percent. 

bv  weight)     

20 

Benzene  (percent,  by  vol- 

ume)   

1.00 

(f)  Phase  n  complex  model  averaged 
standards.  The  Phase  11  "complex 
model"  standards  for  coinpliance  when 
achieved  on  average  are  as  follows: 

Phasf  II  Complex  Model  Averaged 
Standards 


VOC  emissions  perfomiance  re- 

duction (percent) 

Gasoline   containing    10   vol- 

ume %  ethanol  designated 

for  VOC-Controi  Region  1: 

Standard                   

28  0 

Per-Gallon  Minimum 

25.0 

All  other  gasoline  designated 

for  VOC-Control  Region  1: 

Standard             

29.0 

^^er-Gallon  Minimum 

25.0 

Gasoline    containing    10   vol- 

ume %  ethanoi  designated 

for  VOC-Control  Region  2: 

Standard                   

26.4 

Per-Gallon  Minimum 

23.4 

All  other  gasoline  designated 

for  VOC-Controi  Region  2: 

Standara     

27.4 

Per  Gallon  Minimum 

23.4 

Toxjc  air  pollutants  emissions 

performance          reduction 

(percent) 

21.5 

Phase  II  Complex  Model  Averaged 
Standards— Continued 


NOx  emissions  performance  re- 
duction (percent): 
Gasoline  designated  as  VOC- 
controlled  

Gasoline   not  designated  as 

VOC-controlled  

Oxygen     content     (percent,     by 
weight): 

StandanJ  

Per-Gallon  Minimum 

Benzene  (percent,  by  volume): 

Standard  

Per-Gallon  Maximum 


6.8 

1.5 


2.1 
1.5 

<0.95 
<1.30 


4.  Section  80.67  is  amended  by 
revising  paragraph  {g)(l)  and  by  adding 
paragraph  (h)(4)  to  read  as  follows: 

§80.67    Compliance  on  average. 

***** 

(g)*   *   * 

(l)(i)(A)  The  compliance  total  using 
the  following  formula: 

COMPLIANCE  TOTAL  =   X^i  P<  ^td 

Where: 

Vi=the  volimie  of  gasoline  batch  i 
std=the  standard  for  the  parameter 

being  evaluated 
n=the  number  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period  and 
(B)  For  computation  of  the  \OC 

performance  standard  compUance 

total,  Std  for  each  VOC  control 

region  is  determined  by  the 

following  formula: 

Std„x£vUi+Std.x^VAj 


Std  = 


i=l 


i=l 


£vu,-»-£vA, 

i=l  i=l 

Where,  for  gasoline  and  RBOB 
designated  for  that  VOC  control  region: 

Std=the  value  to  be  used  in  the 
compliance  total  formula: 

Stdu=the  averaged  VOC  emissions 
performance  reduction  standard 
applicable  to  reformulated  gasoline 
and  RBOB  not  designated  for 
compliance  with  the  adjusted  VOC 
gasoline  standard 

Stda=the  averaged  VOC  emissions 
performance  reduction  standard 
applicable  to  reformulated  gasoline 
and  RBOB  designated  for 
compliance  widi  the  adjusted  VOC 
gasoline  standard 

VUj=the  volvune  of  batch  i  not 
designated  for  compliance  with  the 
adjusted  VOC  gasoline  standard 

VAi=the  volume  of  batch  i  designated 
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for  compliance  with  the  adjusted 

VOC  gasoline  standard 
nu=the  number  of  batches  produced  or 

imported  and  not  designated  for 

compliance  with  the  adjusted  VOC 

gasoline  standard 
na=the  number  of  batches  produced  or 

imported  and  designated  for 

compliance  with  the  adjusted  VOC 

gasoline  standard  and 
(C)  The  actual  total  using  the 

following  formula: 

n 

ACTUAL  TOTAL  =  ^{y,^  parm, ) 

Wl^ere:  ' 

V,=the  volume  of  gasoline  batch  i 

parm,=the  parameter  value  of  gasoline 

batch  i 
n=the  number  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period 
(ii)  [Reservea] 
***** 

(h)  *  •  * 

(4)  In  the  case  of  gasoline'  containing 
10  volume  percent  ethanol  oxygen 
credits  may  be  generated,  transferred 
and  used  for  such  gasoline  only  if  it  is 
not  identified  in  the  Product  Transfer 
Document  per  §80.77(g)(4)(B)(3)  as 
"adjusted  VOC  gasoline"  as  defined  in 
§  80.40(c). 
***** 

5.  Section  80.68  is  amended  by 
revising  paragraph  (c)(8)(ii)(B)  to  read  as 
follows: 

§30  68     Compliance  surveys. 
***** 

(c)  *   *   * 

(8)*   *   * 

(ii)  *   *  * 

(B)  The  covered  area  shall  have  failed 
the  complex  model  VOC  survey  if  the 
VOC  emissions  reduction  percentage 
average  of  all  survey  samples  is  less 
than  the  weighted  average  of  the 
applicable  per-gallon  standards  for  VOC 
emissions  reduction  calculated 
according  to  the  following  formula: 


WSTD  = 


VOCUxn„+VOCAxn. 


Where: 
WSTD= Weighted  average  of  the 

applicable  per-gallon  VOC 

standards 
VOCU=Per  gallon  VOC  standard 

applicable  in  the  covered  area  to 

RFC  containing  less  than  10% 

ethanol  by  volume 
VOCA=Per  gallon  VOC  standard 

applicable  in  the  covered  area  to 

RFC  containing  10%  ethanol  by 

volume 
nu=Number  of  samples  in  the  VOC 


survey  with  oxygen  content  less 
than  3.5%  by  weight 
na=Nvunber  of  samples  in  the  VOC 
survey  with  oxygen  content  equal  to 
or  greater  than  3.5%  by  weight 
n=Total  number  of  samples  in  the 
VOC  survey 
***** 

6.  Section  80.69  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§80.69     Requirements  for  downstream 
oxygenate  blending. 

The  requirements  of  this  section 
apply  to  all  reformulated  gasoline 
blendstock  for  oxygenate  blending,  or 
RBOB,  to  which  oxygenate  is  added  at 
any  oxygenate  blending  facility,  except 
that  paragraph  (a)(7)  of  this  section  does 
not  apply  to  "adjusted  VOC  gasoline"  as 
defined  in  §  80.40(c). 
***** 

7.  Section  80.77  is  amended  by 
revising  paragraph  (g)(3)  to  read  as 
follows: 

§80.77    Product  transfer  documentation. 

***** 

(g)*   *   * 

(3)  Identification  of  VOC-controlled 
reformulated  gasoline  including 
"adjusted  VOC  gasoline"  as  defined  in 
§  80.40(c),  or  RBOB  as  gasoline,  or 
RBOB  which  does  not  contain  any 
ethanol,  or  RBOB  which  contains  less 
than  10  volume  %  ethanol.  or  RBOB 
which  must  contain  10  volimie  % 
ethanol  and  is  used  to  make  "adjusted 
VOC  gasoline". 
***** 

[FR  Doc.  00-17351  Filed  7-11-00;  8:45  am] 

BtLUNG  COOC  SSeO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  125 
(FRL-6734-8] 

Ocean  Discharge  Crtteria:  Revisions  to 
Ocean  Discharge  Crtteria  Regulations; 
Notice  of  Public  Meetings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  meetings. 

SUMMARY:  This  document  aimoimces 
that  the  Environmental  Protection 
Agency  (EPA)  is  inviting  all  interested 
members  of  the  public  to  participate  in 
any  or  all  of  a  series  of  public  meetings 
on  its  plan  for  revising  the  Ocean 
Discharge  Criteria  regulations  and  to 
solicit  public  input  on  the  plan.  These 
regulations  implement  section  403  of 
the  Clean  Water  Act.  The  EPA  is  hosting 


these  meetings  in  five  cities  between 
late  July  and  mid-August  2000. 
DATES:  See  Supplementary  information 
section  for  meeting  dates. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  un  the  meetings, 
write  Marine  Pollution  Control  Branch, 
ATTN:  Ocean  Discharge  Criteria,  US 
Environmental  Protection  Agency,  MC 
4504F,  1200  Pennsylvania  Avenue  NW, 
Washington,  DC,  20460,  or  email  to: 
ocean.discharges@epa.gov,  or  fax  to: 
202/260-9920.  You  may  also  call 
Macara  Lousberg,  at  telephone  202/260- 
9109. 
SUPPLEMENTARY  INFORMATION: 

Public  Meeting  Information 

The  public  meetings  will  be  held  on 
the  following  dates,  times  and  locations: 

1.  Tuesday,  July  25,  2000,  9  a.m.  to 
12:00  noon;  and  1-4:30  p.m,  in 
Washington,  DC — Holiday  Inn — 
National  Airport,  2650  Jefferson  Davis 
Highway,  .\rlmgton,  VA  22202 

2.  Thursday,  July  27,  2000,  1-4:30  p.m. 
and  7-9  p  m  .  in  Boston,  MA — 
Wyndham  Boston  Hotel,  89  Broad 
Street,  Boston.  MA  02110 

3.  Tuesday,  August  1,  2000.  1-4:30  p.m. 
and  7-9  p.m..  in  Portland,  OR — 
Portland  Conference  Center. 
(Morrison  Room).  300  NE  Multnomah 
Street,  Portland,  OR  97232 

4.  Thursday,  August  3,  2000,  1-4:30 
p.m,  and  7-9  p.m.,  in  Los  Angeles, 
CA. — Los  Angeles  Convention  Center, 
201  S.  Figueroa  St.,  Los  Angeles,  CA 
90015 

5.  Wednesday,  August  9,  2000.  1-4:30 
p.m.  and  7-9  p.m.,  in  Tampa,  FL — 
Holiday  Inn  Express — 
AirportVStadium,  (Lakeside  x4),  4732 
N.  Dale  Mabr>'  Highway,  Tampa.  FL 
33614 

Members  of  the  public  who  plan  to 
attend  any  of  these  meetings  should 
vmte,  call,  email  or  fax  to  the  address 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  dbove.  Include  vour 
name,  affiliation,  address  and  phone 
number,  and  whether  you  wish  to  make 
a  statement.  The  Agency  will  use  the 
infonnation  to  arrange  enough  time  on 
the  agenda  for  public  comment. 

Background 

On  May  26,  2000,  President  Clinton 
signed  Executive  Order  13158  which 
among  other  things  explicitly  directs 
EPA  to  take  action  to  better  protect 
marine  and  coastal  areas  Section  4(f)  of 
the  Executive  Order  on  Marine 
Protected  Areas  states: 


To  better 
marine  env 
Environme 
relying  upc 
authorities, 
science-has 


Federal  Register /Vol.  65.  No.  134/ Wednesday,  July  12,  2000  /  Proposed  Rules 


42937 


To  better  protect  beaches,  coasts,  and  the 
marine  environment  from  pollution,  the 
Environmental  Protection  Agency  (EPA), 
relying  upon  existing  Clean  Water  Act 
authorities,  shall  expeditiously  propose  new 
science-based  regulations,  as  necessary,  to 
ensure  appropriate  levels  of  protection  for 
the  marine  environment.  Such  regulations 
may  include  the  identification  of  areas  that 
warrant  additional  pollution  protections  and 
the  enhancement  of  marine  water  quality 
standards.  The  EPA  shall  consuh  with  the 
Federal  agencies  identified  in  subsection  4(a) 
of  this  order.  States,  territories,  tribes,  and 
the  public  in  the  development  of  such  new 
regulations. 

EPA  believes  that  revisions  to  the 
Ocean  Discharge  Criteria  (also  called  the 
section  403  regulations)  is  the  most 
appropriate  approach  to  implementing 
the  order. 

In  1972,  Congress  passed  the  Federal 
Water  Pollution  Control  Act,  commonly 
known  as  the  Clean  Water  Act  (CWA). 
Under  the  CWA,  point  source 
discharges  (i.e.,  discharges  from 
municipal  and  industrial  facilities)  to 
waters  of  the  United  States  must  obtain 
a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
which  requires  compliance  with 
technology-  and  water  quality-based 
treatment  standards.  In  addition, 
because  of  the  complexity  and 
ecological  significance  of  marine 
ecosystems,  discharges  to  the  marine 
environment  beyond  the  baseline  (i.e., 
the  territorial  sea,  contiguous  zone,  and 
oceans)  must  also  comply  with  section 
403  of  the  CWA  (section '403),  which 
specifically  addresses  impacts  from 
such  point  sources  on  marine  resources. 
The  ciurent  Ocean  Discharge  Criteria 
regulations  consider  10  criteria  in 
evaluating  NPDES  permits  for 
discharges  into  marine  waters.  These 
criteria  emphasize  an  assessment  of  the 
impact  of  an  ocean  discharge  both  on 
the  biological  community  in  the  area  of 
the  discharge  and  on  surrounding 
biological  communities.  The  current 
regulations  governing  section  403  were 
issued  in  1980.  Revising  these 
regulations  could  potentially  impact 
holders  of  NPDES  permits  that 
discharge  into  ocean  waters  and  anyone 
who  might  apply  for  such  a  permit  in 
the  future. 

EPA  is  holding  these  five  meetings  to 
present  EPA's  plans  for  section  403 
regulatory  revisions  in  support  of  the 
Executive  Order.  These  meetings  will 
provide  the  interested  public  an 
opportunity  to  comment  on  EPA's 
approach  for  regulatory  revisions  and  to 
present  data  or  opinions  regarding  the 
impacts  of  ocean  discharges  under  CWA 
section  403  on  the  ocean  environment. 
These  five  meetings  will  provide  an 
opportunity  for  the  interested  public  to 


comment  on  EPA's  approach  to  meeting 
the  requirements  of  the  Executive  Order. 
Specifically,  the  Agency  may  reconsider 
revising  the  existing  scientific  standards 
for  protecting  coastal  and  ocean  waters 
under  section  403  of  the  Clean  Water 
Act,  and  proposing  a  list  of  Special 
Aquatic  Sites  (SAS's).  The  Agency's 
actions  may  also  include  strengthening 
the  existing  regulations  regarding 
permits  to  discharge  into  ocean  waters 
imder  section  403  of  the  CWA, 
including  specific  protection  for  SAS's 
in  ocean  waters. 

Dated:  July  7.  2000. 

Robert  H.  Wayland  m. 

Director,  Office  of  Wetlands,  Oceans,  and 
Watersheds. 

[PR  Doc  00-17751  Filed  7-11-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260.  261 ,  268  and  271 

[FRL-6729-4] 
RIN  2050-AE65 

Land  Disposal  Restrictions:  Treatment 
Standards  for  Spent  Potllners  From 
Primary  Aluminum  Reduction  (K088) 
and  Regulatory  Classification  of  K088 
Vitrification  Units 
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Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revise 
certain  treatment  standards  for  spent 
potliners  from  primary  aluminum 
reduction  (EPA  hazardous  waste:  K088) 
under  its  Land  Disposal  Restrictions 
(LDR)  program.  These  revisions  are  a 
direct  result  of  an  Agency  commitment 
to  investigate  whether  a  more 
permanent  treatment  standard  for  K088 
is  appropriate.  If  promulgated, 
nonwastewaster  forms  of  K088  waste 
would  have  to  meet  a  new  treatment 
standard,  measiued  by  a  version  of  the 
Toxicity  Characteristic  Leaching 
Procediu-e  (TCLP)  that  uses  deionized 
water  as  the  leaching  fluid.  The  Agency 
is  also  proposing  to  revise  the  treatment 
standards  for  total  and  amenable 
cyanide  in  K088  nonwastewaters. 
Finally,  the  Agency  is  proposing  to 
classify  K088  vitrification  units  as 
RCRA  Subpart  X  miscellaneous 
treatment  units.  As  a  final  matter,  we 
discuss  the  appropriateness  of 
extending  the  rationale  and  regulatory 
status  applied  in  this  proposed  rule  for 
K088-vitrification  units  to  all 
vitrification  imits  treating  RCRA 
hazardous  waste. 


DATES:  Written  and  electronic  comments 
must  be  received  on  or  before 
September  11,  2000. 
ADDRESSES:  Commenters  should  submit 
an  onginal  and  two  copies  of  their 
comments  referencing  Docket  No.  F- 
2000-TSSP-FFFFF  to:  the  RCRA 
Information  Center  (RIC),  U.S. 
Environmental  Protection  Agency 
Headquarters  (5305G),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue 
NW.,  Washington.  DC  20460.  Courier 
deliveries  of  comments  should  be 
submitted  to  the  RIC  at  the  address 
listed  below.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  RCRA- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F- 
2000-TSSP-FFFFF.  Submit  electronic 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  and  any  form 
of  encryption.  If  possible,  EPA's  Office 
of  Sohd  Waste  (OSW)  would  also  like  to 
receive  an  additional  copy  of  the 
comments  on  disk  in  WordPerfect  6.1 
file  format. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
separately  to:  Regina  Magbie,  RCRA  CBI 
Document  Control  Officer,  Office  of 
Solid  Waste  (5305W),  U.S.  EPA,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460. 

The  Agency  will  consider  the  public 
comments  during  development  of  any 
final  nde  related  to  this  action.  The 
Agency  urges  commenters  submitting 
data  in  support  of  their  views  to  include 
data  evidence  that  appropriate  quality 
assurance/quality  control  (QA/QC) 
procedures  were  followed  in  generating 
the  data.  Data  that  the  Agency  cannot 
verify  through  QA/QC  documentation 
may  be  given  less  consideration  or 
disregarded  in  developing  regulatory 
options  for  the  final  rule.  For  guidance 
see  Final  Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Document  for  Quality  Assurance/ 
Quality  Control  Procedures  and 
Methodology;  USEPA,  October  23,  1991. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RIC,  located  at  Crystal  Gateway  One, 
1235  Jefferson  Davis  Highway,  First 
Floor,  Arlington,  Virginia.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  for  Federal 
hoUdays.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  703-603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
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The  docket  index  and  notice  are 
available  electronically.  See  the 
Supplementary  Information  section  for 
infonnation  on  accessing  it. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  i  ontact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
TDD  (800)  553-7672  (hearing  impaired). 
In  the  Washington,  DC,  metropolitan 
area,  call  (703)  412-9810  or  TDD  (703) 
412-3323.  For  specific  infonnation, 
contact  Elaine  Eby  or  John  Austin, 
Office  of  Solid  Waste  {5302W).  U.S. 
Environmental  Protection  Agency,  Ariel 


Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Elaine  Eby  may  be  reached  at  703-308- 
8449,  eby.elaine@epamail.epa.gov;  and 
John  Austin  may  be  reached  at  703- 
308-0436,  austin.john@epamail.epa.gov. 
For  information  on  the  capacity 
analysis,  contact  C.  Pan  Lee  (5302W)  at 
703-308-8478, 

lee.cpan@epamail.epa.gov.  For 
questions  on  the  regulatory  impact 
analysis,  contact  Linda  Martin  (5307W) 
at  703-605-0768, 
martin.linda@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 
Availability  of  Rule  on  Internet 

Please  follow  these  instructions  to 
access  the  rule:  From  the  World  Wide 
Web  (WWW),  type  http://wrww.epa.gov/ 
epaoswer/hazwaste/ldr/index.html. 

Affected  Entitiefs 

Entities  potentially  affected  by  this 
action  are  generators  of  spent  aluminum 
potliner  from  primary  aluminum 
reduction,  or  entities  that  treat,  store, 
transport,  or  dispose  of  these  wastes. 


Category 


Affected  entities 


Industry 


Generators  of  tfie  following  listed  wastes,  or  entities  that  treat,  store,  transport,  or  dispose  of  ttiese  wastes. 

K088 — Spent  potliners  from  primary  aluminum  reduction 

All  RCFIA  Hazardous  Waste — Treated  us4ng  a  vitrification  techrtology. 


This  table  is  not  intended  to  be 
exhaustive,  but  provides  a  guide  for 
readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
those  entities  of  which  EPA  now  is 
aware  that  potentially  could  be  eiffected 
by  this  action.  Other  entities  not  listed 
in  the  table  also  could  be  affected.  To 
determine  whether  your  facility  is 
regxilated  by  this  action,  you  should 
examine  40  CFR  parts  260  and  261 
carefully  in  concert  with  the  amended 
rules  found  at  the  end  of  this  Federal 
Re^ster  document.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  persfin  ii^ttii  in  'he  preceding  FOR 
FURTHER  INFORMATION  COfn"ACT  section. 

How  Can  I  Influence  EPA's  Thinking  on 

this  Rule' 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  have  not 
considered .  new  data,  how  this  rule  may 
affect  you,  or  other  relevant  information. 
We  welcome  your  views  on  all  aspects 
of  this  proposed  rule,  but  we  request 
comments  in  particular  on  the  items  in 
the  following  Table. 

Primary  Areas  Upon  Which 
Comments  Are  Requested 

•  The  selecllon  of  BOAT; 

•  The  proposed  treatment  standards  for  cya- 
nide and  fluoride. 

•  The  time  required  t)etore  treatment  capac- 
ity capable  of  meeting  the  revised  treat- 
ment standards  will  be  available: 

•  The  classification  of  K088  vitrification  units 
as  miscellaneous  Subpart  X  treatment 
units; 


Primary  Areas  Upon  Which  Coi^- 
MENTS  Are  Requested — Contin- 
ued 

•  The  analytical  approach  taken  to  estimate 
compliance  costs  and  potential  ecorwmic 
impacts;  and, 

•  Data  to  refine  tt>e  time  frame  to  construct  a 
vitrification  unit  and  commercial  pricing  of 
ttie  Vortec  technology. 

Your  comments  will  be  most  effective 
if  you  follow  the  suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  why  you  feel  that  way. 

•  Provide  technical  and  cost  data  to 
support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  with  which  you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  proposal,  such  as  the 
units  or  page  numbers  of  the  preamble, 
or  the  regulatory  sections. 

•  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  yoxu- 
comments. 

Table  of  ContentB 

I.  Background 

A.  How  is  K088  Waste  Generated? 

B.  What  is  the  Regulatory  History  of  K088 
in  the  LDR  Program? 

C.  How  Has  Past  Litigation  Affected  K088 
Treatment  Standards? 

D.  Today's  Proposal 

II.  Proposed  Revisions  to  K088  Treatment 

Standards 
A.  Why  Is  EPA  Proposing  Changes  for 
Cyanide  and  Fluoride  in  K088? 


B.  What  Analytical  Methods  Were  Used  to 
Measure  Cyanide  and  Fluoride 
Concentrations  in  K088? 

C.  How  Are  Treatment  Standards 
Developed? 

D.  Our  Analysis  of  Performance  Data  and 
BDAT  Determination 

E.  How  Does  the  Treatment  Work? 

F.  Calculation  of  Proposed  Treatment 
Standards  for  Cyanide  and  Fluoride 

G.  Why  Isn't  the  Agency  Proposing  to 
Revise  the  Treatment  Standard  for 
Arsenic  in  K088? 

III.  Regulation  of  K088  Vitrification  Units 

A.  Why  Are  K088  Vitrification  Units 
Generating  Glass  Frit  Subject  to  RCRA 
Subtitle  C? 

B.  What  Hazards  May  Be  Posed  by 
Emissions  From  K088  Vitrification 
Units? 

C.  What  Regulatory  Options  is  EPA 
Considering? 

D.  What  Rule  Changes  Are  Being  Proposed 
to  Regulate  K088  Vitrification  Units  as 
Miscellaneous  Treatment  Units? 

E.  What  Is  the  Status  of  the  Outputs  From 
a  K088  Viu-ification  Process? 

rV.  Status  of  Interim  Standards  and  Proposed 
Effective  Date  for  Amended  Standards 

A.  Are  the  Interim  Standards  Still  in 
Effect? 

B.  When  Should  the  New  Treatment 
Standards  Take  Effect? 

V.  Compliance  and  Implementation 

A.  Applicability  of  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorization 

VI.  Regulatory  Requirements 

A.  Regulatory  hiipact  Analysis  Pursuant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996  (SBREAFA),  5  U.S.C.  601  et. 
seq. 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Environmental  Justice  Executive  Order 
12898 

F.  Paperwork  Reduction  Act 
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G.  National  Technology  Transfer  and 

Advancement  Act 
H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I.  Executive  Order  13132  (Federalism) 

I.  Background 

A.  How  Is  K088  Waste  Generated? 

K088  (spent  potliner  from  primary 
aluminum  reduction  as  listed  in  40  CFR 
261  32)  is  generated  by  the  aluminum 
manufacturing  mdustry.  Aluminum 
production  occurs  in  four  distinct  steps: 
(1)  mining  of  bauxite  ores;  (2)  refining 
of  bauxite  to  produce  alumina 
(aluminum  oxide);  (3)  reduction  of 
alumina  to  aluminum  metal;  and  (4) 
casting  of  the  molten  aluminum. 
Bauxite  is  refined  by  dissolving  alumina 
in  a  molten  cryolite  bath.  Next,  alumina 
is  reduced  to  aluminum  metal.  This 
reduction  process  reqtiires  high  purity 
aluminum  oxide,  carbon,  electrical 
power,  and  an  electrolytic  cell.  An 
electric  current  reduces  the  alumina  to 
aluminum  metal  in  electrolytic  cells, 
called  pots.  These  pots  consist  of  a  steel 
shell  lined  with  brick  writh  an  iimer 
lining  of  carbon.  During  pot  service,  the 
liner  is  degraded  and  broken  down. 
Upon  failure  of  a  liner  in  a  pot,  the  cell 
is  emptied,  cooled,  and  the  lining  is 
removed.  In  1980.  EPA  originally  listed 
spent  potliners  as  a  RCRA  hazardous 
waste  and  assigned  the  hazardous  waste 
code  K088.  See  45  FR  47832. 

B.  What  Is  the  Regulatory  History  of 
K088  in  the  LDR  Program? 

The  Phase  III — Land  Disposal 
Restrictions  Rule  (61  FR  15566,  April  8, 
1996)  prohibited  the  land  disposal  of 
K088  spent  potliner  unless  the  waste 
satisfies  the  section  3004(m)  treatment 
standard  established  in  the  same 
rulemaking.  The  Phase  III  rule 
established  treatment  standards, 
expressed  as  numerical  concentration 
limits,  for  various  regulated  constituents 
in  the  waste — 25  in  all,  with  standards 
for  both  wastewaters  and 
nonwastewaters.  These  constituents 
included  cyanide,  fluoride,  toxic  metals 
(including  arsenic),  and  a  group  of 
organic  compounds  called  polycyclic 
aromatic  hydrocarbons  (PAHs). 

With  the  exception  of  fluoride,  the 
treatment  standard  limits  established  for 
K088  were  equivalent  to  the  universal 
treatment  standards.  See  61  FR  15585; 
.see  also  40  CFR  268.48  (Universal 
Treatment  Standards  Table).  The 
fluoride  standard  was  based  generally 
on  data  submitted  in  a  delisting  petition 
for  K088  waste  from  the  Reynolds 
Metals  Company.  These  data  were 
generated  from  the  operation  of 


Reynold's  proprietary  treatment  process 
for  spent  potliners. 

In  the  Phase  III  rule,  the  Agency 
granted  a  nine-month  national  capacity 
variance  pursuant  to  section  3004(h)(2) 
to  allow  facilities  generating  K088 
adequate  time  to  work  out  treatment  and 
disposal  logistics.  See  61  FR  15589. 
Subsequent  developments  then  took  an 
unexpected  turn.  Unanticipated 
performance  problems  in  the  Reynolds 
treatment  process  resulted  in  treatment 
residues  whose  actual  leachate  (as 
measured  in  the  landfill  leachate 
collection  system  at  the  company's 
disposal  site)  contained  markedly 
higher  concentrations  of  arsenic  and 
fluoride  than  predicted  by  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  the  analytical  test  used  to 
measure  performance  of  the  treatment 
technology  for  certain  hazardous 
constituents  in  K088.  Two  of  the  22 
regulated  constituents  of  concern, 
namely,  arsenic  and  fluoride  were 
significandy  more  soluble  in  highly 
alkaline  conditions  (the  actual  disposal 
environment  of  the  landfill  Reynolds 
was  using  for  disposal)  than  acidic 
conditions  (the  situation  modeled  by  the 
TCLP).  62  FR  1992,  1993  (January  14, 
1997).  In  addition,  the  company  was 
disposing  of  the  treatment  residues  in 
non-subtitle  C  units. 

EPA  concluded  that  further  time  was 
needed  to  evaluate  whether  adequate 
protective  treatment  capacity  was 
available  (within  the  meaning  of  RCRA 
section  3004(h)(2)).  and,  as  part  of  this 
determination,  whether  Reynold's 
practices  in  fact  satisfied  the  mandate  of 
section  3004(m)  that  threats  posed  by 
land  disposal  of  the  hazardous  waste  be 
minimized  through  treatment.  Until 
these  questions  were  answered  and  a 
finding  of  sufficient  protective  freatment 
capacity  made,  EPA  determined  that 
insufficient  treatment  capacity  existed 
for  K088  waste  because  Reynolds,  at  the 
time,  was  the  only  available  commercial 
treatment  facility  for  spent  potliners. 
ConsequenUy,  on  January  14,  1997,  we 
extended  the  existing  national  capacity 
variance,  and  postponed  implementing 
the  land  disposal  prohibition  for  an 
additional  six  months  to  be  able  to 
study  the  efficacy  of  the  Reynolds 
treatment  process  and  the  resulting 
leachate.  See  generally  62  FR  1992. 

In  July  1997,  EPA,  after  further  study 
and  negotiation  with  affected  parties, 
announced  that  Reynolds  treatment 
does  reduce  the  overall  toxicity 
associated  with  the  waste,  and,  by  virtue 
of  an  Enforcement  Order,  that  disposal 
of  freatment  residues  would  occur  oidy 
in  units  meeting  subtiUe  C  standards. 
This  was  an  improvement  over  the 
disposal  of  untreated  spent  podiner  and 


provided  protective  treatment  capacity. 
See  62  FR  37696  (July  14,  1997).  On 
October  8,  1997,  die  national  capacity 
extension  ended  and  the  prohibition  on 
land  disposal  of  untreated  spent 
podiner  took  effect. 

C.  How  Has  Past  Litigation  Affected 
K088  Treatment  Standards? 

Petitions  for  judicial  review  of  the 
Phase  in  rule  and  the  January  1997  and 
July  1997  rules  were  filed  by  Columbia 
Falls  Aluminum  Company  and  other 
aluminum  producers  from  the  Pacific 
Northwest.  The  petitioners  argued 
among  other  things  that  the  use  of  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  did  not  accurately 
predict  the  leaching  of  waste 
constituents,  particularly  arsenic  and 
fluoride,  to  the  environment  and  that  it 
was  therefore  arbitrary  to  measure 
compliance  with  the  treatment  standard 
using  this  test.  The  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  decided  on  April  3,  1998,  that 
EPA's  use  of  the  TCLP  as  a  basis  for 
setting  treatment  standards  for  K088 
was  arbitrary  and  capricious  for  those 
constituents  for  which  the  TCLP 
demonstratively  and  significantly 
under-predicted  the  amount  of  the 
constituent  that  would  leach  (139  F.3d 
914;  see  also  63  FR  28571,  May  26,  1998 
(EPA's  interpretation  of  the  Court's 
opinion)).  The  Court  vacated  all  the 
K088  treatment  standards  and  the 
prohibition  on  land  disposal  even 
though  oidy  two  of  the  54  hazardous 
constituents  for  which  EPA  established 
treatment  standards,  namely  arsenic  and 
fluoride  nonwastewaters,  were 
implicated  and  despite  the  Court's 
expressed  statement  that  its  decision 
did  not  affect  the  viability  of  the 
concentration  limits  established  for 
other  constituents  (139  F.3d  at  923-24). 
In  its  decision,  the  Court  specifically 
invited  EPA  to  file  a  motion  to  delay 
issuance  of  the  mandate  in  this  case  for 
a  reasonable  time  in  order  to  develop  a 
replacement  standard.  Id. 

On  May  18, 1998,  we  filed  a  motion 
with  the  Court  to  stay  its  mandate  for 
four  months  while  we  promulgated  a 
replacement  prohibition  and 
accompanying  treatment  standards.  The 
Court  granted  this  motion,  indicating 
that  its  mandate  would  not  become 
effective  before  September  24,  1998.  On 
September  21,  1998,  we  promulgated 
interim  replacement  standards  for  K088 
waste.  1  (See  63  FR  51254.  September  24. 


'  The  following  wastewater  and  nonwastewater 
standards  were  promulgated  in  this  rule: 
acenapthene.  anthracene,  benz(a)anthracene, 
benzo(a)  pyrene,  benzutalfluoranthene. 
benzo(b)fluorantbene.  benzo(g,h,i)perylene, 

Cootinued 
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1998).  We  did  not,  however,  replace  the 
treatment  standard  for  fluoride,  one  of 
the  two  constituents  for  which  the  TCLP 
markedly  under  predicted  its  leaching 
potential  in  treated  K088.  We 
determined  that  significant  technical 
effort  would  be  needed  to  develop  a 
replacement  treatment  standard  for  this 
constituent — a  task  that  could  not  be 
achieved  by  the  D.C.  Circuit's  deadline 
of  September  24,  1998.2  We  did  commit, 
however,  to  investigating  and  if 
appropriate  developing  a  more 
permanent  treatment  standard  for 
K088 — an  effort  we  expected  to  be 
completed  within  two  years.  We  stated 
that  a  new  treatment  standard  for  spent 
potliners  (K088)  would  hopefully  be 
based  on  the  performance  of  a  treatment 
technology  that  resulted  in  the 
immobilization  of  arsenic  and  fluoride, 
as  well  as  the  other  toxic  metals  in  the 
waste.  At  that  time,  we  were  aware  of 
numerous  technologies  that  showed 
promise  for  the  treatment  of  K088  waste, 
a  number  of  which  we  viewed  as  close 
to  being  commercially  available.  We 
stated  that  more  information  was 
needed  to  characterize  the  performance 
of  these  technologies,  as  well  as  to 
assess  their  safety  and  (in  some  cases) 
the  safety  of  the  hazardous  waste- 
derived  products  which  may  be 
generated  as  part  of  these  treatment 
processes.  Chemical  Waste 
Management,  976  F.2d  at  17  (treatment 
technologies  whose  air  emissions  are 
not  adequately  controlled  are  not 
treating  in  conformance  with 
requirements  of  section  3004(m)]. 

D.  Today's  Proposal 

This  brings  us  to  today's  proposal. 
Over  the  last  18  months  we  have 
gathered  additional  data  and 


chrysene.  dibenzo(aJi)anthacene,  fluoranthene. 
indeno(1.2,3<d)pyTene,  phenanthrene.  pyrene. 
antimony,  barium,  beryllium,  cadmium,  chromium, 
lead,  mercury,  nickel,  selenium,  silver,  and 
cyanide.  The  nonwastewatn  tmatment  standards 
for  cyanide  and  the  above- listud  organic 
constituents,  and  all  of  the  standards  for 
wastewaters,  are  based  on  a  total  composition 
concenti-ation  analysis.  The  nonwastewater 
treatment  standards  for  the  metal  constituents  are 
based  on  analysis  using  the  Toxicity  Characteristic 
Leaching  Pnicedure  (TCLP).  The  interim  treatment 
standard  for  arsenic  nonwastewaters  was  set  at  26.1 
mg/kg  total  arsenic  (mineral  acid  soluble). 

2  We  determined  that,  as  a  practical  matter  the 
requirements  of  the  other  metal  treatment  standards 
for  K088  would  result  in  some  immobilization  of 
fluoride  as  well,  and  that  looking  at  the  totality  of 
additional  environmental  protection  gained  from 
the  interim  replacement  standards  for  the  suite  of 
hazardous  constituents  involved,  in  lieu  of  the  land 
disposal  of  untreated  K0B8  waste,  would  constitute 
the  best  practical  approach  to  minimizing  threats  to 
human  health  and  the  environment  (even  without 
a  fluoride  treatment  standard).  EPA  did  commit  to 
additional  study  of  fluoride  treatment  as  part  of  the 
longer-term  effort  to  establish  more  permanent 
treatment  standards  for  KOes  waste. 


information  on  treatment  technologies 
that  may  be  evaluated  as  the  basis  for  a 
permanent  treatment  standard  for  K088 
waste.  We  have  investigated 
technologies  such  as  vitrification, 
gasification,  and  alkaline  chlohnation, 
among  others.  Our  emphasis  has  been 
on  the  overall  environmental  benefits  of 
these  technologies  including,  of  course, 
the  performance  of  these  technologies 
on  the  treatment  of  cyanide  as  well  as 
the  two  constituents  of  special  concern 
to  the  Court,  namely  arsenic  and 
fluoride.  Concurrent  with  this  analysis 
we  have  evaluated  various  analytical 
methods  for  measuring  fluoride  and 
arsenic  concentrations  in  K088  waste. 
We  have  also  considered  several 
regulatory  implementation  approaches 
for  K088  vitrification  units  and 
appropriate  emission  controls  for  these 
units. 

As  a  result  of  these  efforts,  we  are 
proposing  a  four-part  regulatory  strategy 
for  K088  treatment — a  strategy  that 
provides  environmental  protection,  but 
also  flexibility  with  regard  to  regulatory 
compliance.  The  four  basic  components 
being  discussed  in  today's  proposal 
include:  (1)  Revised  treatment  standards 
for  cyanide  and  fluoride  in  K088 
nonwastewaters;  (2)  regulation  of  K088 
vitrification  units  as  RCRA  Subpart  X 
miscellaneous  treatment  units;  (3) 
required  air  controls  on  K088 
vitrification  units;  and  (4)  regulatory 
status  of  the  outputs  of  K088- 
vitrification  units.^  Today's  preamble  is 
structured  to  address  each  of  these 
components  individually  and  in  the 
order  that  they  have  been  presented 
here. 

n.  Proposed  Revisions  to  K088 
Treatment  Standards 

In  this  section  we  discuss  proposed 
revisions  to  the  treatment  standards  for 
fluoride,  total  cyanide,  and  amenable 
cyanide  in  K088  nonwastewaters.  We 
discuss  the  analytical  method  proposed 
to  measure  compliance  with  the 
proposed  fluoride  treatment  standard 
for  K088  nonwastewaters,  the 
identification  of  treatment  processes 
and  performance  data  for  K088,  the 
determination  of  Best  Demonstrated 
Available  Technology  or  BDAT,  and 
today's  proposed  treatment  standards. 


^  We  note  that  although  much  the  discussion  in 
today's  notice  is  in  the  context  of  how  to  regulate 
K088  vitrification  units,  the  rationale  for  regarding 
these  units  as  Subpart  X  miscellaneous  treatment 
units  would  logically  extend  to  all  vitrification 
units  treating  various  hazardous  wastes.  Thus,  all 
vitrification  units,  whether  direct-fired  or  indirectly 
heated  and  irrespective  of  the  waste  treated  or 
recycled,  would  be  classified  as  Subpart  X 
treatment  units.  The  Agency  solicits  your  comments 
on  the  extension  of  this  approach  to  all  vitrification 
units  treating  hazardous  waste. 


A.  Why  Is  EPA  Proposing  Changes  for 
Cyanide  and  Fluoride  in  K088? 

The  September  21,  1998  interim  final 
rule  committed  EPA  to  the  development 
of  a  more  permanent  treatment  standard 
for  K088  waste.  Cyanide  and  fluoride 
were  two  of  the  hazardous  constituents 
for  which  treatment  standard 
development  had  previously  proved 
problematic.  K088  waste  contains 
extremely  high  concentrations  of  these 
constituents,  much  higher  than  any  of 
the  other  regulated  constituents  in  the 
waste.*  Furthermore,  spent  potliners  are 
listed  as  a  hazardous  waste  because  of 
high  concentrations  and  large  amounts 
of  toxic  cyanide.  See  40  CFR  Part  261, 
Appendix  VU  (basis  for  listing  K088);  62 
FR  37696.5  Concentrations  of  cyanide 
have  been  found  in  untreated  potliners 
as  high  as  5800  mg/kg.  Past  land 
disposal  of  these  wastes  have  resulted  in 
cyanide  groundwater  contamination. 
Indeed,  EPA  has  stated  repeatedly  (and 
reiterates  here)  that  control  of  cyanide  is 
the  most  important  objective  of  the 
K088  treatment  standard,  given 
cyanide's  toxicity,  concentration  in 
these  wastes,  and  potential  to  migrate 
from  these  wastes  in  high  concentration, 
as  shown  by  the  historic  damage 
incidents.  See,  e.g.,  63  FR  51256;  51261. 

K088  also  contains  high 
concentrations  of  fluoride.  Often 
concentrations  of  fluoride  in  untreated 
potliner  are  greater  than  ten  percent  and 
some  data  suggest  that  untreated 
potiiner  may  have  concentrations  of 
fluoride  at  greater  than  20  percent.  Most 
of  this  fluoride  is  in  the  form  of  soluble 
sodium  fluoride.  Unless  this  fluoride  is 
recovered  or  effectively  immobilized, 
the  high  concentrations  of  soluble 
fluoride  found  in  K088  have  significant 
potential  to  contaminate  surface  water 
and  ground  water  and  cause  significant 
adverse  effects  to  human  health  and  the 
environment. 

New  performance  data  collected  as 
part  of  developing  this  proposed  rule 
show  that  the  cyanide  present  in  K088 
waste  can  be  readily  treated  to  levels  far 
below  the  current  treatment  standard 
using  a  vitrification  process.  These  data 
also  show  that  fluoride  can  be  recovered 
and  reused  within  the  aluminum 


*  As  an  example,  the  concentrations  of  cyanide 
and  fluoride  in  K088  waste  from  the  Ormet  Primary 
Aluminum  facility  in  Hannibal,  Ohio  averaged 
approximately  700  mg/kg  and  60,000  mg/kg 
respectively.  All  other  regulated  constituents 
measured  well  below  the  LDR  treatment  standards 
in  the  treated  waste.  See  also.  Proposed  Best 
Demonstrated  Available  Technology  (BDAT) 
Background  Document  for  Spent  Aluminum 
Potliners— K088,VSEPA,  December  1999. 

'See  a7so  60  FR  11702,  11723  n.  11  (Mar.  2,  1995) 
(notice  of  proposed  treatment  standards 
emphasizing  the  importance  of  destroying  cyanide 
and  PAHs). 


nonwastev 
fluoride  re 
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reduction  process  as  well  as  sold  as 
product  to  other  industrial  sectors.  See 
Chemical  Waste  Management  v.  EPA, 
976  F.2d2.27(D.C.  Cir.  1992) 
I  remanding  treatment  standards  as 
failing  to  minimize  threats  when  more 
aggressive  treatment  was  demonstrated 
to  exist).  Accordingly,  we  are  proposing 
to  amend  to  current  cyanide  treatment 
standards  based  on  this  new 
performance  data  as  well  as  proposing 
a  new  treatment  standard  for  fluoride 
nonwastewaters  that  will  encourage 
fluoride  recycling  and  reuse. 

B  What  Analytical  Methods  Were  Used 
to  Measure  Cyanide  and  Fluoride 
Concentrations  In  K088  Waste? 

The  proposed  treatment  standards  for 
both  total  and  amenable  cyanides  in 
nonwastewaters  are  based  upon  analysis 
using  Method  9010  or  9012.  foimd  in 
Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods, 
EPA  Publication  SVV-846,  as 
incorporated  by  reference  in  40  CFR 
260. 1 1   These  analyses  require  a  sample 
size  of  10  grams  and  a  distillation  time 
of  one  hour  and  15  minutes.  This  is  the 
analytical  method  already  required  for 
cyanide  in  all  the  existing  treatment 
standards. 

Today's  notice  also  proposes  the  use 
of  a  revised  test  for  analyzing  fluoride 
in  K088  nonwastewaters.  This  test  uses 
a  version  of  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  that  uses 
deionized  water  as  the  leaching  fluid 
(ASTM  Method  D3987-85  (1999)}.  The 
pnor  treatment  standard  for  fluoride 
was  based  on  TCLP  analysis  following 
treatment  that  converted  the  fluoride 
present  in  untreated  K088  waste  to 
generallv  insoluble  calcium  fluoride. 
(See  61  FR  15584,  April  8.  1996.) 
However,  the  solubility  of  calcium 
fluoride  is  a  function  of  pH,  Because  the 
T(XP  tests  use  a  simulated  leachate 
with  enough  buffering  capacity  to  lower 
the  leachate  pH  to  more  acidic 
conditions,  the  calcium  fluoride  would 
be  substantially  less  soluble  than  would 
be  the  case  under  actual  field 
conditions.  At  the  more  acidic  pH  of  the 
TCLP  test,  fluoride  concentrations  in 
treated  waste  were  measured  at  less 
than  48  mg  L  TCLP  (the  old  treatment 
standard  promulgated  in  the  Phase  IE 
rule.  61  FR  15584,  April  8.  1996),  while 
measured  concentrations  in  actual 
alkaline  landfill  leachate  can  be  much 
higher,  approximately  2200  mg/L.  Had 
the  original  Phase  III  test  been 
performed  using  de-ionized  water  as  the 
leachate  fluid,  we  expect  that  test 
results  would  have  more  closely  tracked 
with  the  actual  field  measurement 
because  the  simulated  leachate  used  in 
testing  would  not  be  buffered. 


More  recent  leachate  test  results 
support  this  hypothesis.  Fluoride  results 
using  deionized  water  leach  ranged 
from  730-940  mg/L  in  the  December  6, 
1996,  Special  Laboratory  Report,  from 
Reynolds  Metals  Company.  Actual 
leachate  results  from  "landfill — cell  1" 
in  which  these  wastes  were  placed  have 
ranged  from  664  to  1120  mg/L  (April 
1998  to  August  1999),  although  values 
of  approximately  2200  mg/L  were 
initially  observed  from  cell  1. 

Testing  of  fluoride  concentrations  in 
K088  nonwastewaters,  using  a  version 
of  the  TCLP  with  de-ionized  water  as 
the  leachate  fluid  (ASTM  Method 
D3987-85  (1999)),  appears  to  be  a 
workable  solution  to  the  pH-fluoride 
solubility  concerns  and  a  suitable 
measiu^  of  treatment  performance.  With 
de-ionized  water  as  the  leachate  test 
fluid,  leachate  pH  is  controlled  by  the 
physical  properties  of  the  waste  (and 
not  the  artificial  buffering  capacity  of 
the  test  fluid),  and  more  closely 
correlates  with  monofill  conditions. 

In  developing  this  proposal,  we  also 
considered  whether  to  conduct  leach 
testing  under  more  aggressive 
conditions,  such  as  the  very  alkaline 
conditions  (pH  >12)  that  have  been 
observed  at  the  Giun  Springs  facility. 
Ultimately,  the  lack  of  a  broadly- 
accepted  test  method,  the  variability  of 
site  conditions,  concerns  about 
transferability  of  results  to  other  wastes 
or  sites,  and  time  constraints  led  us  to 
reject  this  approach  for  developing 
today's  proposal.  We  also  evaluated  the 
potential  of  a  column-based  test, 
although  acceptable  for  rulemaking 
development,  would  not  facilitate  rapid 
assessment  of  compliance  after 
promulgation  of  the  standard.  This  was 
seen  as  a  significant  drawback  not  only 
for  EPA.  but  for  regulated  entities  as 
well,  since  column  tests  normally 
require  weeks  to  conduct,  and  most 
treatment  facilities  lack  multi-week 
storage  capacity  for  treatment  residues. 
Also,  basing  standards  on  alkaline  leach 
or  column-based  testing  conditions 
would  entail  the  development  and 
proposal  of  a  new  analytical  procedure 
whereas  the  deionized  water  leach  test 
has  been  fully  vetted.^  As  such,  we  have 
collected  performance  data  on  K088 
treatment  using  the  alternative 
anadytical  method  being  proposed 
todav 


*The  development  and  proposal  of  a  new 
analytical  procedure  would  raise  concerns  related 
to  the  goals  of  the  National  Technology  Transfer 
and  Advancement  Act  of  1995,  See  today's 
preamble  discussion  under  National  Technology 
Transfer  and  Advancement  Act  for  a  further 
discussion. 


C.  How  Are  Treatment  Standards 
Developed? 

In  the  Land  Disposal  Restrictions 
(LDR)  program,  two  types  of  treatment 
standards  have  been  established  by 
EPA:  (1)  numerical  concentration-based 
treatment  limits  for  each  regiUated 
constituent  of  concern;  and  (2)  methods 
of  treatment  that  must  be  used  to  treat 
a  particular  constituent  or 
constituents(s).  In  either  case,  the 
treatment  standard  is  based  on  a 
technology  determined  to  be  the  "Best 
Demonstrated  Available  Technology  '  or 
BDAT.  The  BOAT  determination 
consists  of  four  steps:  The  first  step  is 
the  identification  of  all  possible 
technologies  that,  in  theory,  can  treat  a 
particular  waste.  The  second  step 
involves  a  determination  of  which  of 
these  technologies  are  demonstrated, 
defined  as  available  on  a  full-scale 
basis.'  Third,  from  the  list  of 
demonstrated  technologies,  we 
determine  which  are  available,  i.e., 
those  which  can  be  purchased  and 
provide  substantial  treatment.  Finally, 
available  technologies  are  evaluated 
based  on  their  treatment  performance. 
EPA  typically  calculates  numerical 
treatment  standards  or  establishes  a 
method  of  treatment  based  on  the 
performance  of  that  technology  (or 
sometimes  technologies)  shown  to 
perform  best  on  a  waste  or  waste 
constituent. 

However,  when  evaluating  any 
hazardous  waste  treatment  process,  we 
keep  in  mind  other  important 
enviroiunental  objectives.  Consequently, 
within  the  LDR  program  and  more 
specifically  the  BDAT  process,  a 
hierarchy  of  preferred  options  exists  for 
evaluating  treatment  and  recycling 
technologies.  This  hierartiy  is  part  of  a 
broader  waste  management  goal  to 
promote  source  reduction  that  is  less  or 
no  production  of  hazardous  waste,  and 
recrycling  or  reuse  (i.e,  ail  the  waste 
generated  is  used  as  a  feedstock  in  the 
same  process  or  another  process.)  Next, 
in  descending  order  of  preference,  are 
options  for  hazardous  waste 
management  and  the  establishment  of 
LDR  treatment  standards.  First,  are 
treatment  technologies  that  recover 
chemical  value  from  the  waste  for  reuse. 
This  option  may  result  in  some 
residuals  needing  to  be  land  disposed 
but  the  preferred  techniques  would  also 
significantly  reduce  the  quantity  and 
toxicity  of  any  waste  destined  for  land 
disposal.  Fiuther  down  the  hierarchy 
are  treatment  technologies  that  reduce 
the  quantity  and  toxicity  mthout 


''  Bench  or  pilot  scale  data  may  be  considered  if 
the  full-scale  technology  is  nevertheless  in  use  or 
commercially  available. 
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recovery  of  materials  for  reuse.  Finally, 
at  the  lowest  rung,  are  treatment 
technologies  that  only  lower  toxicity  or 
the  potential  for  migration.  These  may 
even  increase  the  volume  of  materials 
for  land  disposal,  e.g.,  metals 
stabilization. 

If  a  treatment  technology  treats 
hazardous  constituents,  recovers 
chemical  value  from  the  waste,  and 
meets  our  BDAT  criteria,  it  will 
typically  be  our  preference  when 
establishing  LDR  standards.  Treatment 
standards  based  on  "treatment/ 
recovery"  are  developed  in  one  of  two 
ways  by:  (1)  establishing  a  required 
method  of  treatment,  e.g.  "lead  recovery 
or  RLEAD ';  or  (2)  establishing 
numerical  concentrations  levels  based 
on  hazardous  constituent  concentrations 
in  the  recycling  (i.e.,  treatment)  residue. 
Presently,  there  are  14  waste  codes  that 
directly  require  or  include  recycling  as 
their  treatment  standard.  See  40  CFR 
268.40.  We  recognize,  however,  that  not 
all  hazardous  waste  within  a  specific 
waste  listing  may  be  recyclable. 
Generally,  that  is  why  we  establish 
concentration-based  numerical 
standards  instead  of  requiring 
mandatory  recycling  of  a  particular 
constituent.  Although  numerical 
standards  can  be  based  on  a  recycling 
technology,  any  technology  (other  than 
prohibited  technologies)  can  be  used  to 
meet  the  treatment  standard.  In  general, 
this  type  of  approach  meets  our  LDR 
goal  of  encouraging  environmentally 


sound  recycling  at  the  same  time 
providing  the  regulated  community 
with  flexibility  in  meeting  the  treatment 
standards.  8 

We  have  identified  a  range  of 
treatment  and  recycling  practices  as 
applicable  to  K088  waste.  Most  of  these 
processes,  however,  are  still  under 
development  and  are  not  full-scale 
operating  units  so  they  cannot  be  the 
basis  of  BDAT.  What  we  find 
encoiu^ging  however,  is  that  all  of  the 
processes  being  investigated  are 
recovery  or  recycling-based.  Many  of 
these  processes  recover  reusable 
chemical  value  fi-om  the  spent  potliner 
fi'om  either  the  fluoride  or  the  unbumed 
carbon  contained  in  the  waste.  Some  of 
these  technologies  also  claim  to  process 
the  K088  into  marketable  products.  We 
are  encouraged  by  the  prospect  of  K088 
management  with  some  of  these 
alternative  processes.  However,  at  the 
present  time  and  for  purposes  of  this 
proposal,  we  are  only  in  a  position  to 
evaluate  the  three  existent  facilities 
known  to  be  treating  K088  waste. 

The  Reynolds  Metals  Company 
facility  in  Giun  Springs,  Arkansas,  the 
Ormet  Primary  Aluminum  facility  in 
Hannibal,  Ohio,  and  the  Chemical 
Waste  Management  of  the  Northwest, 
Incorporated  facility  in  Arlington, 
Oregon  (herein  referred  to  as  Reynolds, 
Ormet,  and  CWMNW  respectively) 
presendy  operate  the  three  treatment 
facilities  for  K088  waste  in  the  U.S.  All 
three  of  these  facilities  maintain  full- 
scale  treatment  operations  and  ciirrenUy 


meet  all  the  existing  treatment  standards 
for  K088  waste  found  in  §  268.40. 
Reynolds  and  CWMNW  operate 
commercial  treatment  operations,  while 
Ormet  operates  a  private  on-site 
treatment  facility  not  involved  in  the 
commercial  treatment  of  K088.  All  three 
of  these  treatment  units  are  considered 
available  as  defined  by  our  BDAT 
methodolog\'  and  have  had  their 
treatment  perfonnance  data  evaluated 
for  establishment  of  treatment  standards 
for  fluoride,  cyanide  and  arsenic.'' 

D.  Our  Analysis  of  Performance  Data 
and  BDAT  Determination 

In  1999,  we  collected  and  analyzed 
treatment  performance  data  from  Ormet. 
We  also  reviewed  performance  data 
submitted  by  CWMNW.  We  compared 
these  data  to  existing  performance  data 
from  Re\-nolds.  Our  analysis  shows  that 
the  Vortec  technology,  used  at  the 
Ormet  facility,  provides  highly  effective 
treatment  of  cyanide  in  addition  to 
being  a  highly  effective  recovery  process 
for  fluunde  Furthermore,  the  process 
has  also  been  shown  to  be  effective  in 
the  immobilization  of  residual  fluoride. 

Conversely,  Reynolds  and  CWMNW 
operate  treatment  only  facilities  for 
K088  waste.  They  do  not  recycle  or 
recover  the  fluoride  value  in  the  waste. 
Reynolds  and  CWMNW  performance 
data  show  that  both  treatment  processes 
are  less  effe<::tive  than  Ormet  in  the 
destruction  of  cyanide  and  the 
immobilization  of  residual  fluoride. 


Table  1 . — Comparison  of  Average  Concentrations  of  Cyanide  and  Fluoride  in  Ormet,  Reynolds,  and 

CWMNW  Untreated  and  Treated  Potliners^° 


Facility 

Untreated 
cyanide 

("Tig/Kg) 

Treated 
cyanide 
(mg/kgj 

Untreated 
fluonde 
(mg/kg) 

Treated 
fluonde 
(mg/kg) 

Treated 

leacfiabie 
fluonde 
(mg/L) 

Ormet  

Reynolds  

CWMNW"  „ :. 

670 

2,770 

CBI 

<0.5 

77 

CBI 

62.775 
81,100 
CBI 

38.5 

44,700 

CBI 

2.15 
552 

CBI 

does  not  re 
treat  waste 


As  shown  in  Table  1 ,  data  from  the 
Ormet  treatment/recovery  process 
showed  cyanide  concentrations  in  the 
treated  poUiner  measuring  below 
detectable  limits  (<0.5  mg/kg).  This 
comports  with  a  greater  than  99.9% 
destruction  of  the  cyanide.  Conversely, 
treatment  performance  data  from 


"The  Agency  would  like  to  reiterate  here  that 
although  we  have  proposed  promulgating 
numerical  treatment  standards  for  K088  waste,  EPA 
is  aware  of  only  one  privately-owned  facility  that 
can  meet  the  standards  being  proposed  today.  The 
vitrification  technology  that  has  formed  the  basis  of 
the  proposed  standards  does  however  meet  all  the 
criteria  necessary  for  developing  BDAT  as 
identified  in  51  PR  40588.  November  7.  1986. 


Reynolds  showed  untreated  poUiners 
with  an  average  cyanide  concentration 
of  77  mg/kg  (92-94%  total  destruction 
of  cyanide).! 2  Data  from  CWMNW 
showed  treatment  of  the  cyanide  below 
the  current  treatment  standard  of  590 
mg/kg,  but  well  above  the  average 


"As  previously  discussed,  the  determination  of 
BDAT  is  a  four-step  process.  When  the  Agency 
determines  that  a  treatment  is  available,  it  must  be 
available  for  purchase  if  the  technology  is  patented 
or  proprietary  and  it  must  provide  substantial 
treatment.  Ormet  operates  a  private  treatment  unit 
which  was  purchased  from  the  Vortec  Corporation. 
This  technology  can  be  purchased,  and  as  discussed 


performance  concentrations  achieved  by 
Ormet. 

The  Ormet  process  also  removes  and 
recovers  from  the  untreated  podiner 
approximately  99.9%  total  fluoride. 
Residual  concentrations  of  flu(5ride  in 
the  treated  potliner  averaged  38.5  mg/kg 
total  fluoride.  Leachabie  fluoride 


in  the  following  sections  data  indicate  ttiat 
substantial  treatment  of  K088  occurs. 

'"  Amenable  concentrations  of  cyanide  in  the 
Ormet  untreated  and  treated  potliner  averaged  322 
mg/kg  and  <0.5  mg/kg  respectively.  No  average 
amenable  cyanide  concentrations  were  reported  by 
Reynolds. 


commercia 
K088  from 
reduction  f 
broader  coi 
regulated  c 
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concentration  in  the  treated  potliner 
averaged  2.15  mg/L  total  fluoride. i^ 
Conversely,  fluoride  concentrations  in 
the  treated  potliner  from  Reynolds' 
averaged  44,700  mg/kg  with  leachate 
values  averaging  552  mg/kg. 

As  such,  we  have  initially  determined 
Onnet's  treatment  process  as  BDAT  for 
fluoride  and  cyanide  in  K088  waste.i"* 
Ormet's  performance  data  show  cyanide 
destruction  values  exceeding  those 
obtained  by  both  Reynolds  and 
CWMNW.  Furthermore,  Ormet's  ability 
to  recovery  fluoride  values  for  the 
untreated  potliner,  coupled  with 
effective  immobilization  of  the  residual 
fluoride  in  the  treated  potliner,  indicate 
a  treatment  process  superior  to 
Reynolds  and  CWMNW. 

While  the  data  strongly  support  this 
BDAT  determination,  it  is  imperative, 
however,  that  we  discuss  here,  the  issue 
of  "most-difficult-to-treat"  waste.  In  the 
LJDR  program,  we  generally  prefer  to 
establish  a  treatment  standard  based  on 
a  waste  that  we  determine  to  be  the 
most  difficult  to  treat.  We  usually 
consider  the  "most-difficult-to-treat" 
waste,  as  being  the  waste  with  the 
highest  constituent  concentration(s)  of 
concern.  It  is  therefore  assumed  that  if 
a  treatment  technology  can  treat  a 
highly  concentrated  waste,  then  it  can 
also  treat  lower  concentrations  with 
equal  effectiveness.  However,  we  have 
encountered  cases  where  data  and 
information  on  different  treatment 
technologies  is  limited  in  scope  and 
does  not  represent  the  most  difficult  to 
treat  waste.  In  these  situations,  our 
engineering  judgment  has  played  a 
crucial  role  in  supporting  ihe  BDAT 
determination. 

Today's  rule  is  such  a  case.  As 
mentioned  earlier,  Ormet  is  a  privately- 
owned  K088  treatment  facility.  It  does 
not  commercially  treat  K088  waste 
(although  the  treatment  technology  it 
uses  is  commercially  available,  as 
explained  earlier).  Because  of  this,  the 
treatment  performance  data  that  we 
gathered  at  the  Ormet  facility  reflects 
the  treatment  of  only  one  type  of  K088 
waste — Ormet's.  Reynolds,  the  largest 
commercial  treater  of  K088  waste  treats 
K088  from  more  than  15  aluminum 
reduction  facilities  and  has  a  much 
broader  concentration  range  of  K088 
regulated  constituents.  As  indicated  by 


"  The  K088  performance  data  from  Chemical 
Waste  Management  of  the  Northwest,  Inc.  has  been 
claimed  confidential  business  information.  The 
reader  is  referred  to  the  background  document 
supporting  this  proposal  for  additional  information. 

'2  The  percent  destruction  of  cyanide  by  the 
Reynolds  process  was  calculated  using  data  found 
in  Table  3-1  of  the  "Proposed  Best  Demonstrated 
Available  Technology  (BDAT)  Background 
Document  for  Spent  Aluminum  Potliners — K088". 


Table  1 ,  the  average  concentration  of 
cyanide  in  Ormet's  imtreated  potliner 
was  well  below  the  average 
concentration  of  cyanide  in  Reynold's 
untreated  potliner  (670  mg/kg  versus 
2,770  mg/kg).  Based  on  this  information, 
one  might  be  tempted  to  conclude  that 
Ormet's  waste  is  not  the  most  difficult 
to  treat  for  cyanide.  However,  based  on 
an  extensive  engineering  review  of  the 
process  at  Ormet,  and  our  findings  that 
the  treatment  unit  is  well-designed  and 
operated  and  has  a  robust  combination 
of  time,  temperature  and  mixing  within 
the  unit,  we  are  confident  that  higher 
concentrations  of  cyanide,  (such  as 
those  encountered  by  Reynolds)  will  be 
easily  destroyed  by  Uiis  process. '^ 
Furthermore,  we  have  determined  that 
the  Ormet  process  is  matrix 
independent  for  cyanide  and  capable  of 
destroying  any  concentration  of  cyanide 
contained  in  a  K088  waste  to  below  the 
detection  limit.  Therefore,  we  believe 
that  the  treatment  standards  being 
proposed  today  for  both  total  and 
amenable  cyanide  are  appropriate. 

Similarly,  the  average  concentration 
of  total  fluoride  in  the  Reynolds 
untreated  potliner  was  81.000  mg/kg, 
exceeding  the  average  concentration  in 
Onnet's  waste  of  62,775  mg/kg. 
However,  we  conclude,  for  similar 
engineering  reasons,  that  the  process 
employed  at  Ormet  is  capable  of 
providing  effective  recovery  and 
immobilization  of  fluoride  independent 
of  the  concentration  of  fluoride 
contained  in  the  untreated  K088  waste. 
That  is,  virtually  all  of  the  fluoride  will 
partition  to  the  vitrification  baghouse 
dust,  and  is  then  recoverable.  The 
remeiinder  of  the  fluoride  will  be 
immobilized  in  the  treatment  residue. 

EPA  notes  that  the  proposed  standard 
for  cyanide  would  no  longer  be  the 
universal  treatment  standard  (UTS).  The 
UTS  is  normally  our  preferred  option, 
but  here  the  improved  cyanide 
treatment  performance  from  vitrification 
of  K088  (over  two  and  one-half  orders 
of  magnitude)  is  striking.  In  addition, 
the  Ormet  vitrification  process  appears 
to  optimize  recovery/treatment  of 
fluoride,  so  that  improved  treatment  of 
both  cyanide  and  fluoride  will  go 
together.  The  proposed  treatment 
standards  thus  reflect  both  of  these 
linked  treatment  improvements.  The 
Agency  requests  conmient  as  to  whether 
the  assumptions  made  in  this  "difficult 


"The  Agency  has  also  concluded  that  in  addition 
to  the  destruction  of  cyanide,  polycyclic  aromatic 
hydrocarbons  (PAHs)  will  also  be  destroyed  in  this 
process,  independent  of  their  initial  concentration 
in  the  untreated  potliner.  See  the  technical 
background  document  for  this  proposed  rule  for 
additional  discussion  on  the  technical  engineering 
analysis  used  to  make  this  determination. 


to  treat"  determination  are  valid  and  our 
conclusions  are  correct.  Additional 
discussion  on  this  matter  can  be  found 
in  the  technical  background  document 
supporting  this  proposed  rulemaking 
and  is  available  in  the  docket. 

E.  How  Does  The  Treatment  Work? 

The  K088  treatment  technology'  used 
at  Ormet  can  be  generally  described  as 
a  direct-fired  vitrification  system  that 
destroys  cyanide,  while  recovering 
fluoride  for  reuse.  In  this  treatment,  the 
K088  along  with  other  additives  are 
mixed  together  and  then  vitrified  to 
form  a  residue  or  glass-like  "frit,"  while 
effectively  partitioning  the  fluoride  for 
reuse.  The  fluoride  that  does  not 
partition  is  immobilized  within  the  frit. 

The  unit  performing  this  operation  is 
referred  to  as  a  combustion  melting 
system  (CMS  '^^)  which  was  licensed  by 
Ormet  from  the  Vortec  Corporation.  The 
CMS  TM  consists  of  a  Coimter  Rotating 
Vortex  (CRV)  reactor,  a  cyclone  melter, 
and  a  separator/reservofr.  The  process 
involves  the  rapid  suspension  heating  of 
finely  crushed  K088  waste,  sand,  and 
limestone  in  a  preheater  prior  to 
physical  and  chemical  melting  that 
occurs  within  a  cyclone  reactor.  The 
reactor  is  a  refractory-lined,  water- 
cooled,  carbon  steel  vessel.  Natural  gas 
and  preheated  air  are  used  to  achieve 
temperatures  of  approximately  2400°  F 
in  the  reactor.  Materials  begin  to  melt  in 
the  reactor  and  flow  downward  to  the 
cyclone  melter.  Melting  of  the  waste  and 
other  additives,  as  well  as  the 
combustion  of  the  cyanide  and  other 
organics,  is  completed  in  this  vessel  and 
the  resultant  molten  glass  is  separated 
from  the  combustion  gas.  The  molten 
glass  is  dropped  into  a  water  quench 
tank  where  it  solidifies  into  a  frit. 

The  separated  combustion  gas  is  used 
to  preheat  the  air  entering  the  reactor, 
and  is  then  sent  to  a  baghouse  to  remove 
sodiimi  fluoride  (this  residue  is  referred 
to  as  the  primary  baghouse  dust). 
Arsenic,  if  present,  would  likewise 
partition  to  the  baghouse  because  of  its 
high  volatility.  The  exhaust  from  the 
baghouse  is  then  transferred  into  the 
potroom  dry  scrubber  system,  which  is 
a  baghouse  air  pollution  control  device 
using  alumina  to  dry  scrub  fluoride 
from  alxmiinum  reduction  pot  exhaust 
gases.  Here,  gaseous  fluoride  is  removed 
and  additional  particulate  removal 
occiu-s.  The  material  from  the  dry 
scrubber  system  (referred  to  as 
secondary  baghouse  dust)  is  fluoride- 
enriched  alumina  material  that  is  also 
reused. 


F.  Calculation  of  the  Proposed 
Treatment  Standards  for  Cyanide  and 
Fluoride 

Based  on  an  analysis  of  the  entire 
treatment  process,  the  Agency 
concludes  that  the  revised  treatment 
standards  for  fluoride  and  cyanide  will 
be  derived  from  the  concentrations  of 
these  constituents  as  measiu'ed  in  the 
treated  potliner  or  glass  frit.  We  do  so 
for  two  reasons.  First,  the  baghouse  dust 
is  fluoride-rich  material  that  can  be  sold 
as  a  product  or  recycled  back  into  the 
aluminum  reduction  pots  as  an 
electrolyte.  Second,  the  glass  frit  is  the 
primary  residual  from  the  treatment  of 
K088  and  will  likely  be  land  disposed 
at  some  point  either  after  its  use  as  a 
product  or  immediately  if  the  glass  frit 
market  cannot  sustain  all  the  frit  that  is 
generated.'^ 

EPA  took  four  samples  of  the  frit  and 
analyzed  them  for  total  cyanide, 
amenable  cyanide  and  fluoride.  The 
data  for  total  cyeuiide  in  the  glass  frit 
consisted  of  4  data  points  all  of  which 
measured  total  cyanide  concentrations 
at  below  detectable  levels  (<0.5  mg/kg). 
Based  on  these  data,  a  treatment 
standard  of  1.3  mg/kg  for  total  cyanide 
was  calculated.  The  data  for  amenable 
cyanide  also  included  four  data  points 
all  of  which  measured  below  detectable 
levels  (<0.5  mg/kg)  in  the  frit.  Based  on 
these  data,  a  treatment  standard  of  1.4 
mg/kg  for  amenable  cyanide  was 
calculated.  The  difference  results  from 
differing  recovery  factors  in  the  two 
calculations. 

Data  was  also  collected  on  the 
leachability  of  fluoride  in  the  glass  frit 
using  the  deionized  water  leach  test 
(ASTM  Method  03987-85(1999)).  The 
leach  test  is  a  measure  of  the  immobility 
of  the  fluoride  in  the  treated  matrix. 
Data  results  as  measured  on  the  frit 
were:  1.9.  2.3,  1.9,  and  2.5  (mg/L).  i^ 
Based  on  these  data,  a  treatment 
standard  of  2.7  mg/L  fluoride  was 
calculated. 

To  resolve  the  compliance  problem 
that  would  result  from  having  a  total 
cyanide  value  less  than  the  amenable 
cyanide  value,  we  propose  that  both 


'"  As  a  condition  of  their  recycling  exemption 
from  the  State  of  Ohio  Ormet  Primary  Aluminum 
must  recycle  the  glass  frit.  It  is  reasonable  to  expect 
however,  that  if  additional  vitrification  units  are 
constructed  and  brought  on-line  or  if  the  Ormet  unit 
is  permitted  as  a  miscellaneous  Subpart  X  unit,  an 
excess  of  glass  bil  may  occur,  resulting  in  the  land 
disposal  of  this  material. 

"Confirmatory  experimental  data  collected  by 
the  Agency  on  [une  15, 1999  show  that  leachate 
concentrations  of  the  fluoride  when  tested  in  a  pH 
range  of  11.5-12.5  are  1.8,  2.1,  2.0,  and  2.1  mg/L. 
These  data  suggest  that  the  residual  fluoride  that 
remains  in  the  glass  frit  is  immobilized  at  an 
alkaline  pH  range  from  8  (the  pH  at  which  the 
deionized  water  leach  test  was  conducted)  to  12.5. 


total  and  amenable  cyanide  have  the 
same  compliance  values.  Therefore, 
EPA  is  today  proposing  revised 
treatment  standards  of  1.4  mg/kg  total 
cyanide  and  1.4  mg/kg  amenable 
cyanide  for  K088  nonwaste waters.  We 
are  also  proposing  a  new  treatment 
standard  for  fluoride  in  K088 
non wastewaters,  2.7  mg/L  fluoride, 
when  measured  by  a  version  of  the 
Toxicity  Characteristic  Leaching 
Procedure  with  deionized  water  as  the 
leaching  fluid  (ASTM  Method  D3987- 
85  (1999)).  It  should  be  noted  that  we 
are  not  proposing  to  revise  any  of  the 
other  treatment  standards  for  K088 
waste  found  in  40  CFR  268.48. 

The  nimierical  treatment  standards 
proposed  in  today's  notice  are 
performance  standards  reflecting  the 
levels  achieved  by  the  BDAT.  We 
emphasize  that  we  are  not  proposing  to 
require  the  use  of  any  particular 
treatment  technology.  Any  technology 
or  combination  of  technologies  not 
otherwise  prohibited  (i.e., 
impermissible  dilution)  can  be  used  to 
achieve  these  standards.  ^^  The 
establishment  of  concentration-based 
treatment  standard  provides  the 
regulated  community  with  the  greatest 
amount  of  flexibility  in  meeting  the 
treatment  standards. 

Evaluation  of  the  performance  data 
from  Reynolds  and  CWMNW  show  that 
these  treatment  processes  cannot 
generally  achieve  the  proposed 
treatment  standards  which,  in  practical 
terms,  means  that  existing  treatment 
technologies  that  do  not  recover  and 
substantially  immobilize  fluoride  will 
need  to  be  modified  or  replaced.  See 
"Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Document  for  Spent  Aluminum 
Potliners— K088"  for  additional 
discussion.  However,  as  previously 
mentioned,  we  are  aware  of  several 
promising  technologies  being  developed 
for  K088 — all  of  which  recover  fluoride. 
Preliminary  information  further  suggest 
that  these  technologies  would  be 
successful  in  meeting  the  treatment 
standards  being  proposed  today.  We 
request  any  data  and  information  on  euiy 
developing  technologies  currently  being 
investigated  by  the  primary  aluminum 
industry  or  other  for  the  treatments  of 
K088  waste.  Furthermore,  we  solicit 
your  comments  on  the  achievability  of 
these  proposed  treatment  standards  as 
well  as  EPA's  assumptions  regarding  the 
technical  and  economic  feasibility  of 
recycling  the  fluoride  dust. 


During  the  development  of  this 
proposal,  we  did  consider  several  other 
regulatory  options  in  lieu  of  the 
treatment  standards  being  proposed 
today.  One  option  we  considered  was 
the  development  of  a  separate 
treatability  group  and  treatment 
standard  for  "Baghouse  Dust  from  K088 
Vitrification  Processes — No  Land 
Disposal  Based  On  Recycling."  This 
option  was  explored  because 
clarification  might  be  needed  as  to  the 
management  of  the  dust,  i.e.,  no  land 
disposal.  We  determined,  however,  that 
the  addition  of  a  second,  separate 
standard  for  K088  baghouse  dust  had  no 
practical  advantage  over  the  proposed 
standard  and  rejected  this  option  for 
two  reasons:  (1)  The  baghouse  dust  is  a 
high  quality  product  that  can  be 
recycled  within  the  aluminum  industry 
or  other  industrial  processes;  and  (2)  the 
proposed  treatment  standard  of  2.7  mg/ 
L  cannot  be  met  by  the  baghouse  dust 
and,  therefore,  for  all  practical  purposes, 
it  must  be  recycled.'^ 

We  also  considered  a  "Fluoride 
Recycling  plus  268.48  Standards" 
requirement  for  all  of  K088  waste.  This 
option  would  require  some  type  of 
fluoride  recycling  to  occur  in  addition 
to  treatment  to  meet  the  concentration- 
based  treatment  standards  (both  existing 
and  proposed).  The  option  we  are 
proposing  already  effectively  provides 
this  result  since  the  baghouse  dust 
would  not  meet  the  numerical  standards 
if  land  disposed,  and  thus  its  recycling 
is  essentially  compelled. 

G.  Why  Isn't  the  Agency  Proposing  to 
Revise  the  Treatment  Standard  for 
Arsenic  in  K088? 

During  the  development  of  the  revised 
treatment  standards  for  cyanide  and 
fluoride,  we  also  evaluated  the 
possibility  of  revising  the 
nonwastewater  treatment  standard  for 
arsenic.  The  current  treatment  standard 
for  arsenic  in  K088  nonwastewaters  is 
26.1  mg/kg  total  arsenic.  The 
development  of  a  revised  arsenic 
treatment  standard  in  this  proposal 
proved  problematic  for  two  reasons. 
First,  Ormet's  untreated  potliners  have 
extremely  low  concentrations  of  arsenic, 
measuring  between  3.1  and  4.0  mg/kg, 
and  therefore  could  not  be  considered 
"most-difficult  to  treat"  for  BDAT 
purposes. 20  Second,  performance  data 


'^  Of  course,  dilution  of  the  waste  as  a  means  to 
comply  with  the  standard  is  prohibited.  Also  wastes 
that  are  generated  in  such  a  way  as  to  naturally 
meet  the  standard  can  be  land  disposed  without 
treatment. 


'*  If  for  some  reason,  the  baghouse  dust  cannot  be 
recycled,  the  generator  may  petition  the  Agency  for 
a  treatability  variance  as  outlined  in  §  268.44. 

2°  Performance  data  from  the  Ormet  facility  show 
that  arsenic  concentrations  in  the  treated  potliner 
(i.e..  glass  frit)  measured  below  detectable  limits 
(<2mg/kg)  in  all  samples  analyzed.  See  "Proposed 
Best  Demonstrated  Available  Technology(BDAT) 
Background  Document  for  Spent  Aluminum 
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from  the  Ormet  process  indicates  that 
arsenic  is  not  immobilized  in  the  treated 
potliner.^'  Rather  it  partitions  (because 
of  its  high  volatihty)  to  the  baghouse 
dust,  which  is  then  be  recycled  back 
into  the  aluminum  reduction  pots  or 
sold  as  product.  Of  course,  trace 
amounts  of  arsenic  may  not  be  collected 
in  the  baghouse  and  would  be  contained 
ultimately  in  the  stack  emissions.  We  do 
not  have  data  indicating  at  what  level 
either  of  these  two  potential  events 
might  occur  and,  therefore,  cannot  make 
a  judgment  about  the  efficacy  of  an 
arsenic  recycling  standard  or  the 
probability  or  degree  of  environmental 
concern  about  potential  releases  of 
arsenic  to  the  air  or  land.  However,  later 
in  this  notice,  we  are  proposing  an 
approach  to  assure  that  emissions  from 
these  devices  do  not  present  significant 
environmental  threats. 

EPA  has  therefore  decided  tentatively 
not  to  alter  the  existing  arsenic 
treatment  standard.  That  standard 
reflects  total  arsenic  concentrations  in 
the  land  disposed  treatment  residue 
from  higher-arsenic  potliners,  and  also 
is  designed  to  prevent  significant 
additions  of  arsenic  via  the  treatment 
process  (that  is,  the  arsenic  remaining  in 
the  treatment  residues  would  reflect 
arsenic  in  the  potliners  in  the  first 
place).  See  63  FR  at  51,257-58  (Sept.  24, 
1998).  Given  the  current  questions 
regarding  whether  any  superior  means 
of  arsenic  treatment  presently  exists, 
EPA  is  not  in  a  position  to  propose  a 
different  standard  at  this  time. 

While  we  are  not  at  this  time 
proposing  an  alternative  to  the  total 
arsenic  standards  now  in  place  for 
K088.  we  foresee  only  very  limited 
impacts  upon  the  continuing 
development  of  alternative  recycling 
and  treatment  technologies  for  K088  by 
other  companies.  We  note  however  that 
should  a  K088  recycling  process  be 


Potliners — K088"  which  is  available  in  the  RCRA 
docket  supporting  this  rule  for  additional  detail. 
^'  One  might  think  that  because  the  universal 
treatment  standard  for  arsenic  is  based  on  the 
performance  of  slag  vitrification  (see  54  FR  48372 
(Nov.  22,  1989)).  and  because  Ormet  operates  a 
vitrification  process,  this  process  should  become 
the  basis  for  a  revised  arsenic  treatment  standard. 
Howrever,  all  vitrification  processes  are  not 
identical.  The  Ormet  process  does  not  appear  to 
chemically  bind  the  arsenic  inside  a  glass-like 
matrix  or  frit.  Thus,  we  are  uncertain  about  the 
underlying  similarity  or  difference  between  Ormet's 
vitrification  process  and  slag  vitrification  (about 
which  we  do  not  have  an  abundance  of  data).  In 
addition,  we  have  questions  on  whether  the  high 
concentration  of  fluoride  in  the  K088  can  interfere 
with  some  vitrification  processes;  whether  the  high 
carbon  concentration  in  the  K088  acts  as  a  reducing 
agent  and  inhibits  some  vitrification  processes;  and 
whether  the  high  gas  flow  and  limited  solubility  of 
arsenic  in  molten  silica  is  distinct  from  slag 
vitrification.  (See  USEPA,  Treatment  Technology 
Background  Document,  1991). 


constructed  that  has,  as  one  of  its 
residuals  for  land  disposal,  arsenic  at 
total  levels  above  the  current  standard, 
current  regulations  would  prevent 
disposal  of  the  residual.  We  emphasize 
that  this  does  not  render  the  process 
unusable.  However,  the  generator  would 
have  to  petition  for  a  variance  from  the 
current  treatment  standard  in 
accordance  with  40  CFR  268.44  or  for  a 
rulemaking  in  accordance  with  40  CFR 
260.20  for  the  Agency  to  set  appropriate 
alternative  treatment  standards.  EPA 
also  could  adjust  the  arsenic  standard  as 
part  of  this  rulemaking  if  we  receive 
sufficient  information  as  part  of  the 
comment  process  and  the  appropriate 
notice  and  comment  protocols  [e.g.,  a 
Notice  of  Data  Availability  (NODA))  are 
met. 

We  are  informally  engaged  in  a 
broader  effort  to  gather  data  on  the 
effectiveness  of  current  arsenic 
treatment  methods  and  may  revise  the 
arsenic  treatment  standards  for  K088  or 
all  hazardous  waste  upon  the 
completion  of  these  studies,  if 
warranted.  In  the  interim,  as  part  of  this 
docket,  we  are  soliciting  your  comments 
on  arsenic  treatment  methods  in 
general,  the  use  of  these  treatment 
methods  for  arsenic  in  K088,  and  our 
technical  questions  about  the  Ormet 
process  (particularly  with  respect  to  its 
apparent  inability  to  immobilize  arsenic 
contained  in  K088). 

in  Regulation  of  K088  Vitrification 
Units 

Because  new  treatment  units  are 
likely  to  be  needed  to  treat  the  120,000 
tons  of  K088  generated  each  year  to 
achieve  compliance  with  today's 
proposed  standards,  the  issue  of  the 
regulatory  status  of  K088  vitrification 
units  has  arisen.  We  discuss  in  this 
section  several  options  for  regulating 
K088  vitrification  units  and  propose 
that  they  should  be  miscellaneous 
treatment  units  under  RCRA. 
Furthermore,  we  propose  that  these 
units  should  be  subject  to  a  particular 
suite  of  emission  controls  irrespective  of 
whether  the  unit  recycles  K088 
treatment  residuals  back  into  the 
aluminuan  making  process  or  into  other 
products.  Furthermore,  we  note  that 
although  the  discussion  in  today's 
notice  is  in  the  context  of  how  to 
regulate  K088  vitrification  units,  the 
rationale  for  regarding  these  units  as 
Subpart  X  miscellaneous  treatment 
units  would  logically  extend  to  all 
vitrification  units  treating  other 
hazardous  waste.  Thus,  all  vitrification 
units,  whether  direct-fired  or  indirectly 
heated  and  irrespective  of  the  waste 
treated  or  recycled,  would  be  classified 
as  Subpart  X  treatment  units.  Therefore, 


the  Agency  solicits  your  comments  on 
the  extension  of  this  approach  to  all 
vitrification  units  treating  hazardous 
waste. 

A.  WhyAreK088  Vitrification  Units 
Generating  Glass  Frit  Subject  to  RCRA 
Subtitle  C? 

The  initial  issue  requiring  resolution 
is  whether  spent  potliners  are  a  solid 
waste  when  they  are  processed  by  a 
vitrification  unit  that  generates  glass  Mt 
and  recyclable  baghouse  dust,  both  of 
which  can  be  put  to  productive  use.  The 
argument  goes  that  spent  potiiners  are 
used  as  an  ingredient  in  a  glass 
production  process,  and  so  are  not  a 
solid  waste  based  on  40  CFR  261.2 
(e)(1).  This  subsection  excludes  from  the 
regulatory  definition  of  solid  waste 
those  secondary  materials  that  are  used 
or  reused  as  ingredients  in  an  industrial 
process  to  make  a  product,  provided  the 
materials  are  not  being  reclaimed. 
Because  this  regulation  contains  a 
proviso  that  the  process  not  be 
reclamation,  it  is  necessary  to  argue 
further  that  the  recovery  of  fluoride 
values  in  the  baghouse  dust  is  not 
reclamation  to  fit  within  the  cited 
exemption. 

Although  the  issue  is  not  entirely 
clear-cut,  EPA  takes  the  view  here  that 
vitrification  of  K088  is  a  hazardous 
waste  treatment  process, 
notwithstanding  that  recovery  of 
something  usable  can  result.  Marine 
Shale  Processors  v.  United  States,  81  F. 
3d  1371,  1380  (5th  Cir.  1996);  United 
States  v.  Marine  Shale  Processors,  81  F. 
3d  1361,  1366  (5th  Cir.  1996).  These 
cases  indicate  that  units  producing  a 
product  may  still  be  engaged  in 
hazardous  waste  treatment  subject  to 
regulation. 

Certain  traditional  criteria  suggest  that 
the  best  way  to  characterize  the  process 
is  as  conventional  treatment  plus 
recycling.  For  example,  we  know  that 
spent  potliners  contain  high 
concentrations  of  cyanide  %  hich  is 
present  in  concentrations  w  .jll  in  excess 
of  that  needed  to  produce  glass  frit.^^ 
See  Marine  Shale  Procesiors  v.  United 
States,  81  F.  3d  at  1381-83  and  n.3 
(concentrations  of  hazardous 
constituents  in  excess  of  those  needed 
to  produce  a  product  are  a  critical 
indication  that  conventional  waste 
treatment,  rather  than  recycling,  is 
occurring).  Spent  potliners  may  also 


^^  Information  suggests  that  there  are  certain 
waste  constituents,  such  as  fluoride,  that  may 
interfere  with  the  vitrification  process  if  they  are 
present  at  high  levels.  However,  in  Ormet's 
vitrification  process,  the  fluoride  is  volatilized  and 
captured  in  the  baghouse,  thereby  generating  two 
usable  outputs;  (1)  glass  frit  with  low  fluoride 
concentrations;  and  (2)  fluoride-rich  dust. 
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contain  relatively  high  concentrations  of 
carcinogenic  polycyclic  arpmatic 
hydrocarbons,  which  do  not  contribute 
to  the  process  at  all.  United  States  v. 
Marine  Shale  Processors,  81  F.  3d  at 
1366  {[a)  substance  cannot  be  an 
ingredient  in  making  something  if  it  is 
merely  along  for  the  ride);  see  also  60 
PR  at  11723  and  n.ll  (March  2.  1995) 
where  EPA  suggested  that  K088  could 
meet  the  criteria  of  being  "inherently 
waste  like"  under  section  261.2(d)  for 
these  reasons.  The  economics  of  the 
vitrification  process  also  suggest  that 
waste  treatment  is  occurring  at  least  in 
part,  since  generators  of  K088  would 
pay  the  vitrification  facility  to  process 
the  material,  most  likely  at  or  near  the 
going  rate  for  hazardous  waste 
treatment.  See  memorandum  from 
Sylvia  K.  Lowrance,  Director,  Office  of 
Solid  Waste,  to  Hazardous  Waste 
Management  Division  Directors,  Regions 
I-X,  entitled  "F006  Recycling,",  dated 
April  26,  1989,  which  states  that  the 
economics  of  the  process  are  a  criterion 
for  legitimate  recycling  (i.e.,  whether 


most  of  the  revenue  come  from  charging 
generators  for  managing  their  wastes  or 
from  the  sale  of  the  product).  We  note, 
of  coiu-se,  that  the  recovered  fluoride 
can  be  sold  by  the  treatment  facility. 

From  a  strictly  definitional 
stemdpoint,  the  recovery  of  fluoride 
values  in  baghouse  dust  at  least 
arguably  meets  the  definition  of 
reclamation  in  §  261.1(c)(4)  (which  is 
recovery  of  contained  values  in  a  matrix 
as  a  usable  end  product,  the  example  in 
the  rule  being  recovery  of  lead  from  a 
spent  battery).  Here  we  observe  that 
fluoride  in  spent  podiners  being  treated 
by  the  Ormet  vitrification  process  is 
recovered  as  an  air  pollution  control 
dust  and  can  be  retiuned  to  the 
aluminum  reduction  process  as  an  agent 
to  lower  the  melting  point  of  the  molten 
cryolite  bath  used  to  reduce  aluminum 
from  alumina.  This  means  that  under 
§  261.2(e)(l){i),  the  fluoride  recovery 
operation  is  reclamation  and  that 
fluoride  recovery  does  not  qualify 
strictly  for  the  current  overall  recycling 
exclusion  from  RCRA.  This  is  a  separate 


proposition  from  identifying  as  BDAT  a 
process  that  includes  strong  elements  of 
recycling  or  reclamation  in  its  broadest 
sense,  which  are  preferred  outcomes  in 
the  waste  management  hierarchy. 

For  these  reasons,  the  Agency 
interpretation  here  is  that  vitrification  of 
spent  potliners  is  best  viewed  as  a  type 
of  hazardous  waste  treatment, 
notwithstanding  the  elements  of 
recycling,  reclamation,  and  reuse. 
Hence,  absent  some  regulatory 
exemption,  some  form  of  subtitle  C  rule 
regulatory  controls  are  appropriate.  The 
selection  of  appropriate  controls  under 
RCRA  section  3004  and  3005  is  a  matter 
within  our  discretion.  The  next  section 
discusses  what  those  controls  ought  to 
be,  with  the  chief  focus  on  the  air 
emissions  from  the  treatment  process. 

B.  What  Hazards  May  Be  Posed  by 
Emissions  From  K088  Vitrification 
Units? 

K088  can  contain  toxic  constituents  at 
significant  concentrations  as  shown 

below  23; 


Cooslrtuent 

Concemration  (mg/kg) 

Total  cyanide  

Fluoride 

Beryllium  

Chromium  

Lead  

Arsenic 

Nickel  

Polycyclic  aromatic  hydrocait)ons 

5,800  (0.58%) 

135,000(13.5%) 

32 

59 

26 

27.6 

64 

Up  to  2,000  (0.2%) 

Although  cyanide  and  polycyclic 
aromatic  hydrocarbons  (PAHs)  are 
relatively  easy  to  destroy  in  a 
combustion  system,  improper 
combustion  could  result  in  high 
emissions  from  untreated  compounds  in 
the  incoming  waste  or  from  products  of 
incomplete  combustion.  Similarly,  the 
metals  present  in  K088  will  condense  as 
the  combustion  gas  is  cooled  and  can  be 
effectively  controlled  using  particulate 
matter  control  equipment  such  as  a 
baghouse.  Improper  design,  operation, 
or  maintenance  of  the  particidate  matter 
control  equipment  could  cause  high 
metals  emissions,  however.  Finally,  the 
high  levels  of  fluoride  in  K088  could 
result  in  unsafe  emissions  of  hydrogen 
fluoride  if  the  gas  cleaning  system  is  not 
properly  designed,  operated,  and 
maintained. 


"  Source:  USEPA,  Proposed  Best  Demonstrated 
Available  Technology  (BDAT)  Background 
document  for  Spent  Aluminum  Potliners — K0S8. 
The  concentrations  presented  represent  the 
maximum  concentrations  of  contaminant.  K088  also 


C.  What  Regulatory  Options  Is  EPA 
Considering? 

We  considered  a  number  of  control 
approaches  under  RCRA  for  K088 
vitrification  imits,  partiy  based  on 
traditional  classification  criteria, 
including  those  for  an  incinerator, 
industrial  furnace,  or  Subpart  X 
miscellaneous  treatment  unit.  We  also 
considered  whether  the  potential 
hazards  posed  by  vitrification  unit  air 
emissions  should  be  controlled  by 
establishing  MACT  (Maximum 
Achievable  Control  Technology) 
standards  under  Section  112  of  the 
Clean  Air  Act  instead  of  using  RCRA 
authorities.  We  discuss  below  our 
current  thinking  on  these  options  and 
propose  that  K088  vitrification  units  can 
most  effectively  and  efficiently 
controlled  under  our  program  for  RCRA 
Subpart  X  miscellaneous  treatment 
units.  We  also  propose  to  have  these 
units  be  presumptively  subject  to  the 
recent  MACT  hazardous  waste 


contains  other  toxic  metals  at  lower  concentrations, 
including  cadmium,  and  selenium. 

"  See  60  FR  at  11,723  (March  2,  1995)  (K088 
treatment  devices  should  be  subject  to  uniform 


incinerator  standards  as  a  point  of 
departure  in  developing  the  suite  of 
Subpart  X  permit  conditions  to  be 
imposed,  irrespective  of  whether  the 
facility  engages  in  recycling  of  K088. 

Incinerator  Approach.  While  the  one 
operating  K088  vitrification  system  at 
Ormet  uses  controlled  flame  combustion 
and  therefore  meets  the  RCRA  definition 
of  an  incinerator  in  40  CFR  260.10,  glass 
vitrification  units  can  also  be  heated 
indirectly  using  electricity.  See  US  EPA, 
Treatment  Technology  Background 
Document,  January  1991,  at  p.  114. 
Indirectly  heated  units  would  be  outside 
of  the  RCRA  definition  of  an  incinerator 
in  §  260.10.  To  simplify  decisions  on 
regulatory  classification,  we  propose  to 
regulate  all  vitrification  units  the  same 
given  that  their  primary  function  is 
essentially  the  same  (i.e.,  they  treat 
waste  by  vitrification)  whether  or  not 
the  unit  is  direct-fired. 2"  This  would 


standards  if  possible,  given  that  they  are  performing 
the  same  function  and  are  likely  to  pose  the  same 
types  of  risks). 
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avoid  significant  implementation  issues 
for  EPA  and  for  individual  State  and 
regional  permit  writers,  especially  if 
custom-designed  vitrification  luiits 
employ  variations  in  design  and 
operation  or  experience  variations  in 
emissions  that  may  derive  fi-om 
controlled  flame  combustion  versus 
indirect  heating  configurations.  We 
wish  to  avoid  unnecessary  confusion 
and  controversy  (with  attendant  delays) 
in  any  permit  implementation  scheme. 
This  would  not  be  feasible  under 
§  260.10  and  an  incinerator  approach 
unless  we  were  assiu'ed  that  all  ciurent 
and  future  units  would  be  direct-fired. 
We  can  reach  a  workable  solution  by 
other  means  (see  Subpart  X  discussion 
below). 

Industrial  Furnace  Approach. 
Vitrification  units  that  are  an  integral 
component  of  a  manufacturing  process 
could  potentially  be  considered  a  type 
of  smelting,  melting,  or  refining  furnace 
(SMRF)  that  is  listed  as  a  category  of 
industrial  furnace  under  the  regulatory 
definition  in  40  CFR  260.10.  Although 
t  he  Agency  had  originally  intended  the 
SMRF  category  of  industrial  furnaces  to 
apply  to  metallurgical  furnaces,  one 
could  possibly  interpret  the  category  to 
also  include  glass  or  slag  vitrification 
furnaces  as  a  type  of  melting  furnace. 
We  considered  whether  it  would  be 
appropriate  to  explicitly  add  K088 
vitrification  units  to  the  list  of  industrial 
furnaces  in  §  260.10  through  this 
rulemaking.  Under  this  approach, 
emission  standards  could  be  established 
under  Subpart  H  of  Part  266  and 
implemented  through  the  BIF  permit 
process  imder  RCRA. 

To  be  considered  an  industrial 
furnace,  however,  the  imit  must  be  an 
integral  component  of  a  manufacturing 
process  and  must  use  thermal  treatment 
to  accomplish  recovery  of  material 
products;"  see  also  Marine  Shale,  81  F. 
3d  at  1381-83  construing  this 
definition.  As  discussed  earlier,  there 
are  elements  of  waste  treatment  about 
these  K088  vitrifj'ing  activities.  In 
addition,  unlike  currently  recognized 
industried  furnaces,  the  outputs  of  the 
\  itrification  process  are  entirely  the 
result  of  K088  input  and  treatment  and 
are  not,  for  example,  historical 
[iroduction  processes  that  are  using 
waste  as  an  ingredient  substitute. 

We  initially  conclude  that  classifying 
K088  vitrification  units  as  industrial 
furnaces  is  problematic.  Ormet  asserts 


that  the  fiit  is  marketable  for  a  variety 
of  uses,  including  polishing  and 
grinding,  backing  for  asphalt  shingles, 
molding  for  steel  castings  and  as  cuUet 
in  glass  or  ceramic  manufacturing.  The 
fluoride  can  be  sold  as  a  flux  to  steel 
mills  as  well  as  being  recycled  as  a 
electrolyte  in  the  aliuninum  industry.  If, 
however,  the  market  for  the  frit  or  the 
fluoride  dust  is  not  sustainable,  the 
facility  would  not  meet  the  primary 
criterion  for  an  industrial  furnace.  See 
Marine  Shale  v.  United  States,  81  F.3d 
at  1383-84  (device  listed  as  an 
industrial  furnace  which  does  not  in 
fact  engage  in  recovery  of  material 
products  is  not  an  industrial  furnace, 
since  industrial  furnaces,  by  definition, 
must  be  used  primarily  to  accomplish 
recovery  of  material  products).  We  do 
not  have  any  evidence  that  the  ciurent 
markets  can  use  the  amount  of 
purported  product  that  would  be 
generated  by  vitrification  processes 
treating  120,000  tons  of  K088  each  year. 
Indeed,  the  amounts  involved  suggest 
caution  about  assuming  constant 
demand,  especially  for  the  hit. 

Finally,  it  is  not  a  good  use  of 
constrained  Agency  resources  to 
proceed  vdth  a  rulemaking  to  list  K088 
vitrification  units  as  industrial  furnaces 
in  §  260.10  and  then  to  establish 
standards  specific  to  those  units.  This  is 
particularly  the  case  here  given  that  we 
expect  only  a  few  facilities  to  be 
constructed  to  meet  the  treatment 
capacity  demand  and  given  the 
availability  of  recently-upgraded 
emission  standards  for  incinerators  that 
can  be  applied  through  the  Subpart  X 
approach  discussed  next. 

Subpart  X  Miscellaneous  Treatment 
Unit  Approach.  Early  on,  the  RCRA 
program  recognized  that  treatment  units 
(including  thermal)  may  not  fit  easily 
into  any  existing  classification, 
including  those  for  incinerators  and 
BIFs.  As  a  result,  EPA  created  a  category 
known  as  Subpart  X  miscellaneous 
units.  2  5 

Design  and  operational  conditions  are 
developed  for  Subpart  X  units  on  a 
facility-by-facility  basis  by  a  regional  or 
state  permit  writer,  who  has  wide 
flexibility  to  impose  conditions 
appropriate  to  protecting  human  health 


and  the  environment.  40  CFR  264.601. 
Typically,  Subpart  X  permit  writers  are 
expected  to  incorporate  existing 
standards  for  other  types  of  units  that 
would  address  the  same  or  similar  types 
of  environmental  and  regulatory 
concerns.  For  example,  Subpart  X 
thermal  treatment  unit  permits  would 
likely  incorporate  many  or  all  permit 
conditions  and  standards  developed  for 
other  thermal  units  burning  hazardous 
waste,  e.g.,  incinerators.  See  the 
discussion  below  giving  further 
guidance  on  appropriate  air  emission 
standards  for  K088  vitrification  imits. 

The  Subpart  X  miscellaneous  unit 
approach  therefore  offers 
implementation  flexibility  that  de- 
emphasizes  our  somewhat  rigid 
regulatory  definitions  and  optimizes  the 
ability  of  regulatory  agencies  to  impose 
appropriate,  environmentally  protective 
conditions  on  a  case-by-case  basis.  (A 
trade-off  is  the  uncertaintj'  of  not 
knowing  in  advance  what  standards 
apply  to  a  given  activity,  plus  the 
administrative  burden  and  inefficiencies 
of  dealing  with  units  on  an  ad  hoc  basis. 
These  problems  appear  resolvable  here, 
as  explained  below,  because  there  are 
likely  to  be  only  a  few  units  involved, 
and  we  are  indicating  a  potential 
starting  point  for  emission  standards  in 
this  rulemaking.) 

Using  Subpart  X  as  the  umbrella 
approach  for  K088  vitrification  units 
thereby  offers  an  opportunity  to  avoid 
the  potential  implementation  confusion 
and  additional  regulatory  burdens 
involved  in  the  two  alternative 
approaches  discussed  above,  ^e  We 
would  be  able  to  address  the  permitting 
of  K088  vitrification  units  in  a 
consolidated  fashion  that  would  make 
imnecessary  the  need  to  engage  in 
lengthy  discussions  about  how 
regulatory  definitions  would  apply. 
Rather,  time  and  effort  would  be  spent 
on  characterizing  the  design,  operation, 
and  emissions  of  K088  treatment  imits 


2^  Subpart  X  refers  to  the  permit  standards  under 
Subpart  X.  Part  264.  for  units  not  eligible  for 
interim  status.  Miscellaneous  thermal  treatment 
units  operating  under  interim  status  are  subject  to 
Subpart  P,  Part  265. 


28  Use  of  the  Subpart  X  miscellaneous  unit 
approach  may  also  be  appropriate  for  other  K068 
treatment  units  (whether  vitrification  or  not)  that  do 
not  fit  neatly  into  the  previously  described 
categories.  These  units  may  be  evaluated  on  a  case- 
by  case  basis  ur  at  such  time  that  their  operation 
is  imminent.  For  these  units,  the  Subpart  X 
miscellaneous  unit  approach  would  again  offer 
implementation  flexibility  and  allow  regulators  to 
impose  appropriate,  environmentally  protective 
conditions  on  a  case-by-case  basis. 


re  performing 
ie  the  same 
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and  developing  appropriate  regulatory 
control.  We  also  note  that  this  is 
basically  the  approach  the  Agency 
previously  used  to  implement  controls 
for  both  direct-fired  and  indirect-fired 
carbon  regeneration  imits.  See  56  FR  at 
7200  (Feb.  21.  1991). 

1.  K088  Vitrification  Units  Should  Be 
Regulated  Even  If  Engaged  in  Bona  Fide 
Recycling 

We  have  discussed  earlier  the 
Agency's  view  that  vitrification  of  K088 
is  a  form  of  waste  treatment,  not 
excluded  recycling.  However,  under 
EPA  regulations  (see  40  CFR  261.6(c)), 
the  corollary  issue  of  a  recycling  unit 
being  exempt  from  permitting  warrants 
brief  mention.  Under  §  261.6(c),  certain 
types  of  Subpart  X  recycling  units  have 
been  regarded  as  exempt  from 
permitting — either  under  application  of 
EPA's  own  regulations  or  under  a  state's 
authorized  implementing  regulations. 
Today,  we  are  proposing  to  regulate 
K088  vitrification  imits  regardless  of 
whether  or  not  processing  of  hazardous 
waste  K088  might  otherwise  be 
considered  to  be  exempt  recycling 
under  current  permit  regulations  in 
§  261.6(c). 

Our  proposed  approach  is  consistent 
with  EPA's  general  approach  to  regulate 
air  emissions  from  hazardous  waste 
recycling  activities.  Under  current 
RCRA  regulations,  treatment  units 
(other  than  industrial  furnaces)  that 
recycle  hazardous  waste  are  still  subject 
to  the  standards  of  Parts  264  and  265. 
See  40  CFR  261.6(d).  Likewise, 
industrial  furnaces  are  subject  to  air 
emission  standards  in  40  CFR  Part  266 
when  they  burn  hazardous  waste  for  any 
purpose  except  certain  types  of  metal 
recovery.  Even  if  a  K088  vitrification 
unit  were  to  be  viewed  as  being  engaged 
in  bona  fide  recycling  of  K088  along 
with  its  conventional  treatment  of  that 
waste,  today's  proposed  regulations 
would  not  allow  this  particular  type  of 
unit  to  be  exempt  from  permitting  and 
a  full  suite  of  appropriate  emission 
standards.  This  is,  at  least  in  part, 
because  K088  can  contain  high 
concentrations  of  toxic  compounds. 
Improper  design,  operation,  or 
maintenance  of  the  reactor  or  gas 
cleaning  system  could  result  in 
emissions  of  toxic  compounds  at  levels 
that  could  pose  a  hazard  to  human 
health  and  the  environment.  In 
addition,  we  note  that,  as  discussed 
above,  if  we  were  not  to  classify  K088 
vitrification  units  as  miscellaneous 
treatment  units  potentially  eligible  for 
the  recycling  exemption,  direct-fired 
units  could  be  appropriately  classified 
as  incinerators  subject  to  the  recently 


promulgated  MACT  incinerator 
standards. 

2.  Standards  Applicable  to  K088 
Vitrification  Units 

As  discussed  above,  a  Subpart  X 
miscellaneous  treatment  unit 
classification  is  particularly  apt  because 
we  expect  it  will  result  in  appropriate 
emission  controls,  allowed  for  a 
consolidated  implementation  scheme, 
and  avoid  controversy  over  RCRA 
definitional  issues.  Permits  issued 
under  Subpart  X  must  contain  terms 
and  provisions  as  necessary  on  a  case- 
by-case  basis  to  ensure  protection  of 
human  health  and  the  environment.  See 
40  CFR  264.601.  This  broad 
performance  standard  can  be  viewed  as 
being  another  potential  soiuce  of 
controversy  and  attendant  delay  for  the 
construction  and  operation  of  new, 
properly  controlled  K088  vitrification 
units. 2^  Therefore,  we  are  cdso 
proposing,  as  part  of  the  Subpart  X 
approach,  that  permit  writers  must 
consider  the  recently-promulgated 
hazardous  waste  incinerator 
standards  ^^  as  the  point  of  departm-e  for 
any  Subpart  X  K088  vitrification  unit. 

"This  means  that,  absent  factors 
suggesting  otherwise,  a  K088 
vitrification  unit  would  be  subject  to  the 
same  standards  as  a  hazardous  waste 
incinerator  (see  64  FR  at  52993-94 
(Sept.  30,  1999).  Applying  the 
incinerator  MACT  standards  to  K088 
vitrification  imits  could  be 
accomplished  either  through  direct 
regulatory  provisions  that  can  be  added 
to  40  CFR  Part  265  or  via  guidance  to 
permit  writers  on  how  to  approach 
developing  permit  conditions  for  these 
units  on  a  site-by-site  basis.  Under 
either  approach,  if  a  particular 
incinerator  standard  is  not  technically 
applicable  to  the  t)T)e  of  device  or  if  it 
is  unnecessary  to  ensure  protection, 
then  the  permit  writer  is  free  to  develop 
a  technical  justification  as  to  why  that 
particular  standard  should  not  be 
included  in  a  permit.  Again,  this 
implementation  scheme  should  shift  the 
dialogue  from  one  of  definitional 
classification  to  one  focused  on  the  unit 
controls  necessary  to  adequately  protect 


^^  A  RCRA  storage  permit  is  a  necessity  in  all 
cases  where  storage  occurs  (except  storage  falling 
within  the  90-day  storage  provisions  of  40  CFR 
262.34).  Thus,  RCRA  permitting  may  be  needed  at 
a  given  site  for  reasons  other  than  the  vitrification 
unit  itself. 

*«  As  noted  earlier,  these  MACT  standards  are 
also  protective  of  humam  health  and  the 
environment  and  are  therefore  presumptively 
appropriate  for  inclusion  in  RCRA  Subpart  X 
permits.  See  64  FR  at  52834,  col.  3  (Sept.  30.  1999} 
(EPA  concludes  that  the  MACT  standards  are 
generally  protective  of  human  health  and  the 
environment). 


the  public  and  the  environment.  And,  as 
noted  above,  it  also  offers  the 
implementation  advantage  of  having 
one  type  of  permitting  scheme  for  all 
K088  treatment  unit  designs,  regardless 
of  whether  they  are  directly  or 
indirectly  fired. 

We  have  looked  closely  at  whether 
the  MACT  hazardous  waste  incinerator 
standards  are  the  most  appropriate  for 
K088  vitrification  units,  and  conclude 
that  those  standards  are  technically 
appropriate  and  necessary  to  address 
the  hazcu-ds  posed  by  toxic  metal  and 
nonmetal  emissions  from  these  units. 
Two  issues  should  be  discussed, 
however.  First,  K088  vitrification  units 
may  not  feed  enough  chlorine  to  exceed 
the  MACT  incinerator  standards  for 
hydrogen  chloride  and  chlorine  gas, 
combined,  even  if  emissions  are 
uncontrolled.  Our  MACT  regulations 
minimize  the  compliance  burden  in 
such  cases  by  waiving  emissions  testing, 
and  requiring  only  monitoring  of 
feedrate  to  document  that  the  standards 
could  not  be  exceeded  if  emissions  were 
uncontrolled.  This  approach  can 
certainly  be  considered  by  permit 
writers  dealing  with  K088  vitrification 
units.  Second,  the  MACT  incinerator 
standards  do  not  establish  controls 
specific  to  hydrogen  fluoride,  which  is 
potentially  a  significant  pollutant  from 
K088  vitrification  units.  Accordingly, 
permit  writers  must  consider  whether 
additional  permit  conditions  are  needed 
to  ensure  that  emissions  of  hydrogen 
fluoride  do  not  pose  a  hazard  to  human 
health  and  the  environment. 

3.  Availability  of  Interim  Status  for 
Existing  K088  Treatment  Units 

A  K088  vitrification  unit  is  currently 
in  operation  at  the  Ormet  Primary 
Aluminum  Reduction  facility  in 
Hannibal,  Ohio.  At  least  some  of  the  frit 
and  baghouse  dust  from  the  vitrification 
unit  appear  to  be  recycled  for  beneficial 
use.  As  a  State  authorized  to  implement 
the  applicable  RCRA  standards,  Ohio 
has  previously  determined  that  this 
vitrification  unit  is  excluded  from  RCR\ 
regulation.  As  discussed  above,  when 
viewing  this  issue  from  a  national 
policy  perspective  (and  not  on  the  site- 
specific  factors  that  Ohio  may  have 
relied  upon  in  its  determination),  we  are 
persuaded  that  K088  vitrification  units 
should  be  regulated  for  a  number  of 
reasons  already  discussed  above,  some 
of  which  are  independent  of  whether 
recycling  is  deemed  to  occur.  The  status 
of  the  existing  Ormet  K088  vitrification 
unit  could  therefore  become  an  issue 
under  today's  proposal,  and  regulatory 
confusion  could  easily  result. 

Because  of  the  potential  for  confusion 
as  to  the  proper  classification  and 
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ultimately  the  proper  emission  controls 
that  should  apply  to  any  existing  K088 
vitrification  facility,  it  would  be 
appropriate  for  a  state,  should  it  so 
chose,  to  use  the  authority  of  270. 10(c) 
to  allow  an  existing  facility  to  submit 
Part  A  of  a  RCRA  permit  application 
and  to  operate  under  the  interim  status 
standards  of  Subpart  P.  Part  265,  within 
30  days  of  the  date  of  promulgation  of 
these  revised  LDRs  for  K088.  See  60  FR 
at  11,723  (March  2,  1995)  noting  that  it 
may  be  appropriate  for  EPA  to  make  the 
substantial  confusion  finding  because  of 
unclear  status  of  potential  K088 
treatment  technologies.  Questions  about 
other  interim  status  issues  (such  as 
adding  a  vitrification  unit  as  a  change  in 
interim  status)  should  be  addressed  to 
the  Region  or  State  administering  the 
RCRA  permit  regulations  at  the  plant 
location. 
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4.  Why  We  Are  Not  Developing  Separate 
MACT  Standards  Solely  for  K088 
Vitrification  Units? 

Under  this  potential  rulemaking 
option,  we  could  use  the  authority  of 
section  112(d)  of  the  Clean  Air  Act  to 
establish  technology-based  MACT 
(maximum  achievable  control 
technology)  standards  solely  for  these 
units.  In  such  a  case,  RCRA  air  emission 
standards  may  be  unnecessary  since  the 
MACT  standards  could  also  be 
sufficiently  protective  of  human  health 
and  the  environment.  See  RCRA  section 
1006(b)  allowing  EPA  to  defer  RCRA 
regulation  where  it  may  unnecessarily 
duplicate  provisions  adopted  under 
other  environmental  statutes,  including 
the  Clean  Air  Act. 

Most  significant  fi-om  our  perspective 
is  the  prospective  resource  commitment 
needed  to  develop  MACT  standards 
specific  to  K088  vitrification  units.  Such 
an  effort  has  not  been  planned  to  date, 
and  this  effort  would  divert  already 
constrained  Agency  resources  to 
develop  a  regulatorv'  regime  applicable 
possibly  only  to  a  handful  of  units. 
Indeed,  under  a  worst  case  scenario,  the 
MACT  standards  development  process 
could  take  as  long  or  longer  than  a  case- 
by-case  permitting  approach  under 
Subpart  X  for  new  treatment  facilities. 
This  is  particularly  true  if  several  units 
can  be  built  quickly,  but  we  need  to 
wait  for  full-scale  operations  to  obtain 
the  emissions  testing  data  to  develop 
national  MACT  standards.  In  addition, 
we  have  concluded  that  the  recently- 
promulgated  MACT  incinerator 
standards  (perhaps  with  an  additional 
standard  to  control  hydrogen  fluoride) 
would  address  the  potential  air 
emissions  concerns  that  we  now  have. 
Starting  a  separate  rulemaking  would 


appear  to  be  unnecessary  from  an 
environmental  protection  standpoint. 

On  balance,  given  that  we  expect  tliat 
only  a  handful  of  new  sources  would  be 
needed  to  meet  the  K088  treatment 
capacity  demand  and  the  existence  of 
standards  that  can  be  applied  to  these 
Units,  it  does  not  appear  cost-effective 
for  the  Agency  to  pursue  a  separate 
rulemaking  to  develop  MACT  standards 
to  control  emissions  specifically  from 
these  sources.  Rather,  it  appears  more 
appropriate  to  adopt  a  RCRA  Subpart  X 
approach  for  regulating  K088 
vitrification  units. 

D.  What  Rule  Changes  Are  Being 
Proposed  To  Regulate  K088  Vitrification 
Units  as  Miscellaneous  Treatment 
Units? 

To  enable  K088  vitrification  units  to 
be  able  to  be  regulated  as  miscellaneous 
treatment  units,  we  propose  to  revise 
the  definition  of  an  incinerator  in 
§  260.10  to  specifically  exclude  K088 
vitrification  units.  This  would  ensure 
that  direct-fired  vitrification  units  are 
not  classified  as  incinerators.  In 
addition,  we  propose  to  add  a  definition 
for  K088  vitrification  unit.  See  proposed 
amendments  to  §  260.10.  Because  K088 
vitrification  imits  would  not  meet  the 
definition  of  incinerator  or  boiler,  and 
because  K088  vitrification  units  are  not 
listed  as  a  type  of  industrial  furnace, 
they  would  not  qualify  as  BIFs  and 
therefore  would  be  classified  by  default 
as  miscellaneous  treatment  units  (along 
with  sludge  dryers  and  carbon 
regeneration  units,  for  example).  Please 
note  that  we  are  also  requesting 
comment  on  whether  to  expand  these 
regulatory  changes  to  include  all 
vitrification  units  and/or  all  types  of 
K088  treatment  units  (whether 
vitrification  or  not). 

E.  What  Is  the  Status  of  the  Outputs 
From  a  K088  Vitrification  Process? 

As  discussed  above,  Ormet's 
treatment  process,  which  can  be  defined 
as  a  K088  vitrification  process,  generates 
two  treatment  residuals:  a  glass  frit 
which  is  usable  as  a  commercial 
product  and  a  fluoride-rich  baghouse 
dust  that  can  be  recycled  back  into  the 
aluminum  reduction  pots  as  electrolyte 
or  sold  as  a  product  for  other  industrial 
uses  such  as  steel  making.  EPA  is 
proposing  here  that  both  of  these  output 
streams  be  classified  as  products,  and 
no  longer  solid  wastes,  provided  certain 
conditions  are  satisfied.  When  put  to 
productive  use,  this  will  avoid 
inappropriate  Subtitle  C  regulation  of 
these  recycling  activities.  We  vdll 
address  the  conditions  for  the  glass  fiit 
and  the  fluoride-rich  baghouse  dust 
separately. 


First,  the  glass  frit,  would  be  required 
to  meet  all  the  numerical  treatment 
standards  for  K088  and  it  would  have  to 
be  recycled.  The  Agency  is  proposing 
that  this  product  be  required  to  meet  the 
LDR  treatment  standards  to  ensure  the 
effective  treatment  of  cyanide,  fluoride 
and  other  regulated  constituents  in 
K088.  Furthermore,  it  is  important  to 
note  that  at  some  point  this  product 
could  be  land  disposed  and  there  exists 
a  need  to  address  potential 
environmental  consequences  of  this 
land  disposal.  By  having  to  meet  the 
K088  treatment  standards,  the  glass  firit 
is  subject  to  a  set  of  treatment  standards 
that  minimize  threats  to  human  health 
and  the  environment.  We  reiterate  here, 
that  if  the  glass  frit  is  not  recycled,  it  is 
still  a  K088  waste  and  must  meet  the 
treatment  standards  found  in  §  268.40 
prior  to  land  disposal  in  a  Subtitle  C 
land  disposal  unit. 

The  proposed  conditions  for  the 
baghouse  dusts  are  that  they  be  recycled 
(e.g.,  returned  for  use  to  a  primary 
aluminum  process  or  to  another 
process)  and  not  be  land  disposed  (i.e., 
placed  on  the  land)  before 
reintroduction  into  these  industrial 
processes.  This  proposal  is  consistent 
with  the  principle  (applicable  to 
reclamation  processes)  found  in  existing 
rules.  See  §  261.3(c)(2)(i)  stating  that  the 
output  of  a  reclamation  process 
typically  is  no  longer  a  solid  waste  and 
§  261.2(e)(i)  indicating  that  secondary 
materials  put  to  direct  use  ordinarily  are 
not  solid  wastes.  EPA  is  proposing  these 
conditions  for  two  central  reasons:  (1) 
the  baghouse  dust  is  similar  to  raw 
materials  currently  utilized  by  industry 
in  terms  of  physical  properties  and 
types  and  concentrations  of  hazardous 
constituents;  ^^  and  (2)  the 
concentration  of  fluoride  in  the 
baghouse  dust  is  so  high  (and  greatly  in 
excess  of  the  levels  proposed  as  the 
treatment  standard  today  for  fluoride) 
that  EPA  is  uncertain  that  other 
dispositions  would  be  safe.  The 
proposed  exclusion  limits  the  t)rpe  of 
recycling  of  the  baghouse  dust  to 
situations  where  the  dust  is  used  as  an 
ingredient,  or  is  used  for  material 
recovery  (i.e.,  reclaimed)  by  being 
reintroduced  into  other  industrial 
processes  (normally  primary  aluminum 


^*The  fluoride-rich  baghouse  dust  can  be  used  as 
a  reducing  agent  for  metals  processed  in  iron  and 
steel  furnaces,  the  can  also  serve  as  a  substitute  for 
fluor-spar  (calcium  fluoride)  which  is  typically 
between  95-100  pure  calcium  fluoride.  Preliminary 
analysis  of  the  baghouse  dust  show  the 
concentration  of  ail  regulated  organic  constituents 
at  below  detectable  levels  (<.330  mg/kgj.  Analysis 
of  the  11  UTS  metals  show  leachate  levels  well 
below  the  K088  treatment  standards.  Cyanide 
concentrations  are  also  below  detectable  levels  (<.5 
mg/kg). 
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or  potentially  steel  production).  EPA 
has  added  this  qualification  in  the 
unlikely  event  that  the  baghouse  dust 
would  be  burned  as  a  fuel  (probably  not 
legitimate  recycling  in  any  case).  It  is 
our  understanding  that  the  proposed 
language  covers  all  of  the  ciurent  and 
contemplated  means  of  recycling  the 
baghouse  dust.  The  condition  on  there 
being  no  land  disposal  before  return  to 
the  primary  aluminum  process  is 
necessary  to  ensure  that  the  basic  LDR 
goal  is  not  derogated.  These  baghouse 
dusts  would  not  meet  today's  proposed 
treatment  standards  for  fluoride,  so  that 
allowing  their  land  disposal  (in  the 
guise  of  products  stored  on  the  land 
prior  to  recycling)  would  be 
inconsistent  with  the  purpose  of  the 
LDR  program,  the  prohibition  and 
treatment  standards  for  spent  potliners, 
and  our  goal  to  ensure  that  recycling 
does  not  present  threats  to  human 
health  and  the  environment.^" 

In  addition,  EPA  is  including  the 
standard  condition  that  both  these 
materials  not  be  acciunulated 
speculatively  before  recycling.  Such 
prolonged  storage  would  be  inconsistent 
with  the  proposed  product  status,  and 
indeed  would  raise  the  same  types  of 
concerns  that  the  RCRA  storage 
prohibition  (codified  in  §  268.50)  is 
intended  to  stop. 

rV.  Status  of  Interim  Standards  and 
Proposed  Effective  Date  for  Amended 
Standards 

Typically,  prohibitions  on  land 
disposal  of  hazardous  waste  are  to  take 
effect  inunediately  upon  promulgation, 
but  may  be  postponed  for  two  years  on 
a  national  basis  and  (potentially)  two 
more  years  on  a  case-by-case  basis  from 
the  "earliest  date  on  which  adequate 
alternative  treatment,  recovery  or 
disposal  capacity  that  protects  human 
health  and  the  environment  will  be 
available."  RCRA  section  3004(h)(2). 
Here,  however,  spent  potliners  are 
already  prohibited  from  land  disposal 
(as  of  September  24,  1998;  63  FR  51254). 
Thus,  the  period  during  which  EPA 
could  conceivably  issue  any  type  of 
variance  based  on  the  available 
treatment  capacity  is  already  running 
out  (less  than  a  year  remains  on  the 
potential  national  capacity  variance 


'°  It  should  be  noted  however  that  although  the 
arsenic  found  in  the  baghouse  would  not  meet  the 
treatment  standard  for  arsenic  in  K088 
nonwastewaters  (26.1  mg/kg),  as  part  of  the 
development  of  this  proposed  rule,  we  subjected 
this  waste  to  numerous  alternative  arsenic  leach 
tests,  using  a  variety  of  leachate  media.  Based  on 
our  preliminary  analysis,  the  leachate  from  the 
baghouse  dust  would  not  fail  the  TCLP  for  arsenic 
(5  mg/L)  nor  would  it  fail  using  any  number  of 
alternate  leach  tests.  See  the  background  document 
supporting  this  rule  for  additional  discussion. 


period)  and  could  already  have  expired 
by  the  time  EPA  issues  a  final  rule 
adopting  amended  K088  treatment 
standards.  A  basic  question,  therefore,  is 
whether  there  should  be  any  lapse  in 
the  existing  prohibition  and  treatment 
standards  during  the  time  it  takes  for 
additional  treatment  capacity  to  be 
created  to  treat  K088  to  the  proposed 
treatment  standards  (assuming  EPA 
adopts  them).  A  second  question  is 
when  the  effective  date  should  be  for 
the  amended  standards  (again,  assuming 
EPA  adopts  them).  These  questions  are 
discussed  below. 

A.  Are  the  Interim  Standards  Still  in 
Effect? 

EPA  proposes  that  there  should  be  no 
lapse  in  the  existing  prohibition  and 
treatment  standards  because  if  there 
were,  land  disposal  of  untreated  spent 
potliners  could  resume.  As  EPA  has 
explained  at  length,  this  result  would  be 
directly  at  odds  with  the  central 
objective  of  the  land  disposal  restriction 
statutory  provisions.  See  63  FR  51255- 
256.  Moreover,  EPA  has  already 
determined  that  there  currently  exists 
adequately  protective  treatment  and 
disposal  capacity  for  spent  potliners 
treated  to  meet  the  existing  (interim) 
treatment  standards.  See  62  FR  37696- 
697.  Thus,  EPA  knows  of  no  reason  to 
justify  eliminating  the  existing  land 
disposal  prohibition  and  treatment 
standards  during  the  period  before 
additional  treatment  capacity  capable  of 
meeting  the  proposed  standards 
becomes  available. 

B.  When  Should  the  New  Treatment 
Standards  Take  Effect? 

EPA  is  guided  by  the  overall  objective 
of  section  3004(h):  treatment  standards 
which  best  accomplish  the  objective  of 
section  3004(m)  to  minimize  threats 
posed  by  land  disposal — should  take 
effect  as  soon  as  possible,  consistent 
with  availability  of  protective  treatment 
capacity.  Therefore,  we  estimated  how 
long  it  will  take  for  available  treatment 
capacity  to  be  created  and  satisfy  the 
proposed  treatment  standards. ^^  We  are 
basing  the  proposed  effective  date  for 
today's  treatment  standards  on  this 
estimate. 

Because  a  land  disposal  prohibition 
and  interim  treatment  standards  for 
K088  waste  already  exist  under  the 
interim  rule  of  September  24,  1998,  we 
propose  as  noted  above  to  leave  these 
requirements  in  place  until  the  final 
rule  adopting  amended  treatment 


'>  The  data  and  detailed  analysis  on  the  effective 
date  for  proposed  treatment  standards  can  be  found 
in  the  Background  Document  to  Establish  the 
Effective  Date  for  Amended  Treatment  Standards  in 
the  docket  for  this  proposed  rulemaking. 


standards  becomes  effective. 
Furthermore,  although  there  are  no  legal 
constraints  to  limit  EPA's  potential 
implementation  time  period  for  a  final 
nde  amending  these  treatment 
standards,  EPA  will  establish  an 
appropriate  effective  date  based  on  the 
projected  availability  of  treatment  or 
recovery  capacity  that  can  meet  today's 
proposed  treatment  standards. 

Key  determinants  of  K088  generation 
include  primary  aluminum  production 
rates  (which  vary  fi-om  year  to  year),  the 
useful  life  spans  of  different  types  of 
potliners,  the  lag  time  between 
aluminum  production  and  waste 
generation,  and  occasional  increases  in 
potliner  waste  generation  due  to 
production  starts  and  stops.  To  compare 
the  required  treatment  or  recovery 
capacity  to  available  commercial 
capacity  that  can  meet  today's  proposed 
treatment  standards,  EPA  combined  all 
data  presented  in  previous  rulemakings 
and  used  the  1997  Biennial  Reporting 
System  (BRS)  to  update  these  data.  At 
the  present  time,  EPA  estimates  that 
approximately  80,000-100,000  tons  per 
year  of  K088  waste  would  require 
alternative  management  to  meet  the 
proposed  treatment  standards. 

Tne  majority  of  available  commercial 
K088  waste  treatment  capacity  in  the 
United  States  exists  at  the  Reynolds 
Giun  Springs  facility  in  Arkansas.  This 
facility  uses  a  thermal  treatment  system 
capable  of  treating  approximately 
120,000  tons  of  K088  waste  per  year  and 
meeting  the  interim  treatment  standards 
promulgated  on  September  24,  1998. 
Two  additional  U.S.  facilities  have 
available  technology  to  treat  K088  waste 
to  tiie  interim  standards.  They  are 
Chemical  Waste  Management  of  the 
Northwest,  Inc.  (CWMNW),  which  uses 
a  combination  of  chemical  oxidation 
and  stabilization  to  treat  conunercial 
K088  waste,  and  a  primary  aluminum 
producer,  Ormet,  which  uses  a  Vortec 
vitrification  system  to  manage  its  own 
K088  waste.  Other  technologies,  under 
development,  although  appearing  to  be 
promising,  are  not  yet  operating 
commercially. 

In  today's  proposed  rule,  EPA  would 
amend  the  treatment  standards  based  on 
vitrification  performance  data  and  thus 
significantly  lower  the  existing 
treatment  standards  for  fluoride  and 
total  and  amenable  cyanide  in  K088 
nonwastewaters.  Available  data  suggest 
that  the  existing  treatment  process  at  the 
Reynolds  Gum  Springs  facility  caimot 
meet  the  proposed  treatment  standard 
for  cyanide  (both  total  and  amenable) 
and  fluoride  for  most  (and  perhaps  all) 
of  the  K088  wastes  currently  being 
treated  at  the  facility.  Even  if  Reynolds 
can  reconfigure  or  adjust  its  thermed 
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treatment  process  or  purchase  an 
additional  treatment  system,  a 
substantial  amount  of  time  may  be 
required.  CWMNW,  the  other 
commercial  treatment  facility,  will  not 
meet  the  proposed  treatment  standards 
for  total  and  amenable  cyanide  and 
fluoride  in  K088  with  its  current 
chemical  treatment.  Therefore,  there  is 
uncertainty  whether  CWMNW  will 
I  ontinue  to  provide  treatment  capacity 
to  meet  the  amended  treatment 
standards  for  K088  waste. 

At  this  time,  among  K088  generators, 
only  Ormet  appears  to  have  an  on-site 
management  treatment  technology 
(vitrification)  capable  of  meeting  the 
proposed  treatment  standards.  The 
Ormet  units  capacity  is  up  to  10,000 
tons  per  year.  The  treatment  capacity  is 
based  on  Ormet's  own  waste  generation 
and  the  company  has  no  plans  to 
expand  its  on-site  capacity  or  accept 
K088  from  other  generators. 

Based  on  this  information,  we  find 
that  no  commercial  vitrification  or 
equivalent  capacity  currently  exists  that 
could  meet  the  proposed  treatment 
standards  for  K088  waste.  Nevertheless, 
projects  to  construct  plants  for  spent 
potliner  recycling  are  currently  in  the 
planning  phase.  For  example,  in  1997, 
Vortec  and  Ormet  formed  a  joint 
technology  development  enterprise  (SPL 
Recycling,  LLC)  to  assist  in  the 
development  of  waste  recycling  pj-ojects 
in  the  aliuninum  industry.  Also, 
Reynolds  is  examining  recycling 
technologies  potentially  capable  of 
meeting  the  revised  treatment  standards. 
Some  primary  aluminum  producers  are 
also  investigating  recycling  technologies 
to  handle  their  K088  waste.  Although 
other  firms  are  also  studying  alternative 
K088  treatment  or  recycling 
technologies  or  processes  (e.g., 
gasification,  the  "Alcoa-Selca"  process, 
and  the  Spent  Potliner  Test  Plan  by 
AshCrove  Cement  Company).  Most  of 
these  technologies  and  processes  have 
not  yet  been  proven  commercially,  and 
uncertainty  exists  about  their  potential 
to  meet  the  proposed  treatment 
standards. 

The  amount  of  time  needed  to 
establish  sufficient  vitrification  or 
equivalent  capacity  for  all  K088 
wastes — which  essentially  dictates  our 
selection  of  an  effective  date  for  the 
amended  standards — is  affected  by  the 
need  for  treatment  facilities  to  conduct 
full  design  and  engineering  assessments, 
negotiate  contractual  agreements,  obtain 
permits  from  appropriate  regulatory 
agencies,  construct  the  systems,  set  up 
the  appropriate  infi-astructiues,  and 
make  other  logistical  arrangements 
necessary  to  receive,  store,  treat  and 
recycle  or  dispose  of  K088  wastes.  Such 


a  process  can  take  years  to  accomplish. 
For  example,  approximately  two  years 
were  needed  to  before  Ormet's 
vitrification  system  became  operational. 
Using  this  example  and  other 
information  noted  in  the  background 
document  for  this  analysis  of  the 
appropriate  effective  date  for  this  rule, 
EPA  is  proposing  to  delay  the  effective 
date  for  two  years  following  final  rule 
promulgation.  Although  two  years  may 
or  may  not  be  adequate  for  certain 
systems  to  become  operational  and  meet 
the  proposed  treatment  standards  for 
K088  waste,  the  length  of  time  needed 
depends  on  whether  the  facility  has  an 
existing  treatment  system  or  will  build 
a  new  system.  For  example,  if  a  facility 
has  an  existing  thermal  system  capable 
of  treating  K088  waste  already,  then  it 
may  replace  its  existing  system  with  a 
vitrification  device  to  meet  the  proposed 
requirements  and  new  treatment 
standards  if  EPA  adopts  them.  EPA  will 
consider  conunents  and  other  available 
information  to  adjust  the  time  required 
before  treatment  capacity  capable  of 
meeting  the  revised  treatment  standards 
will  be  available. 

In  today's  rule,  as  discussed  above, 
EPA  is  not  soliciting  comments  on  the 
land  disposal  prohibition  or  interim 
standards  for  K088  waste.  EPA  is 
requesting  capacity  data  and 
information  solely  to  better  cissess  when 
treatment  or  recovery  capacity  could 
become  available  and  meet  the  proposed 
treatment  standards.  EPA  is  also  seeking 
comments  on  whether  two  years  after 
the  final  rule  effective  date  is  a 
sufficient  time  period  to  allow  for 
adequate  treatment  or  recovery  capacity 
to  become  operational. 

V.  Compliance  and  Implementation 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3008.  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984,  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  Ueu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 


When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 
equivalent  authority  witliin  specified 
time  fi-ames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  under  RCRA  section 
3006(g),  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
unauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  tintil 
the  State  is  granted  authorization  to  do 
so. 

Today's  proposal  would  be 
promulgated  pursuant  to  sections  3004 
(g)(4)  and  (m)  of  RCRA.  It  either  directly 
implements  these  provisions  or,  in  the 
case  of  the  provisions  relating  to 
classification  of  K088  treatment  devices 
and  their  outputs,  is  necessary  to 
implement  the  section  3004  (g)  and  (m) 
K088  treatment  standards.  Therefore, 
when  promulgated,  the  Agency  would 
add  the  rule  to  Table  1  in  40  CFR 
271.1{j),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  HSWA.  This 
rule  would  be  effective  in  all  States 
immediately  pursuant  to  RCRA  section 
3006(g).  States  may  apply  for  final 
authorization  for  the  HSWA  provisions 
in  Table  1 ,  as  discussed  in  the  following 
section  of  this  preamble. 

B.  Effect  on  State  Authorization 

As  noted  above,  when  promulgated, 
EPA  will  implement  today's  rule  in 
authorized  States  until  they  modify 
their  programs  to  adopt  these  rules  and 
the  modification  is  approved  by  EPA. 
Because  today's  rule  would  be 
promulgated  piu^uant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  However,  with  respect  to  the 
classification  of  K088  thermal  treatment 
devices  as  Subpart  X  units  for 
permitting  purposes,  we  note  that  many 
states  already  have  authorization  to 
issue  Subpart  X  permits.  Therefore,  as  a 
practical  matter,  these  States  would 
continue  to  be  the  appropriate 
permitting  authority  for  K088  thermal 
treatment  devices  after  promulgation  of 
this  rule.  If  a  state  is  not  yet  authorized 
for  Subpart  X  permitting,  we  encourage 
those  States  to  apply  for  Subpart  X 
authority  as  soon  as  possible  after 
issuance  of  this  proposal  and  not  wait 
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until  promulgation  of  the  final  rule.  The 
procedures  and  schedule  for  State 
program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  All  HSWA  interim 
authorizations  will  expire  January  1, 
2003.  (See  §  271.24  and  57  FR  60132. 
December  18,  1992.) 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735.  October  4.  1993)  the  Agency 
must  determine  whether  a  regulatory 
actioij  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect, 
in  a  material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  serious  inconsistency  or 
othenvise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order." 

Piusuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  novel  policy  reasons. 
As  such,  this  action  was  submitted  to 
0MB  for  review.  Changes  made  in 
response  to  0MB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record.  The  Agency 
estimated  the  costs  of  today's  proposed 
rule  to  determine  if  it  is  a  significant 
regulation  as  defined  by  the  Executive 
Order.  Because  the  treatment  standards 
for  K088  promulgated  in  the  September 
28,  1998  final  rule  (Interim  Treatment 
Standards  for  Spent  Aluminum 
Potliners  from  Primary  Aluminum 
Reduction)  have  remained  in  effect, 
treatment  costs  for  spent  aluminum 
potliner  have  already  been  accounted 
for.  Accordingly.  EPA  believes  that 
there  are  no  costs  associated  with  the 
existing  treatment  standards  in  today's 
proposed  rule.  (According  to  the  Court, 
none  of  the  standards  measiued  by 
means  other  than  TCLP  were  affected  by 
the  ruling,  139  F.3d  at  923,  so  no  costs 
should  be  attributed  to  treating 
constituents  other  than  cyanide  and 
fluoride  under  this  rule  in  any  case.) 


Incremental  aimual  treatment  costs  for 
cyanide  and  fluoride  attributed  to 
today's  proposed  rule  range  from  a  low 
estimate  of  $12.4  million  to  a  high 
estimate  of  $36.8  million.  The  high 
treatment  estimate  of  $36.8  million  is 
not  economically  significant  according 
to  the  definition  in  Executive  Order 
12866.  These  treatment  estimates 
represent  only  direct  expenditures  for 
treatment  of  cyanide  and  fluoride 
attributable  to  today's  proposed  rule. 

Discussion  of  the  methodology  used 
for  estimating  the  costs  and  economic 
impacts  attributable  to  today's  proposed 
rule  for  K088  wastes  may  be  found  in 
the  background  docimient  "Economic 
Assessment  for  Revised  LDR  Treatment 
Standards  for  Spent  Aliuninum  Potliner 
(K088)"  which  was  placed  in  the  docket 
for  today's  proposed  rule.  EPA  requests 
conunents  on  the  analyticEd  approach  to 
estimate  the  costs  of  today's  proposed 
rule,  as  well  as  on  the  economic 
analysis  background  document.  Further, 
EPA  requests  data  (cost  and/or 
engineering)  to  further  refine 
assumptions  underlying  the 
implementation  of  Vortec.  Of  particular 
interest  to  EPA  is  information  on  actual 
commercial  costs  of  the  Vortec 
technology. 

1.  Methodology  Section 

The  Agency  examined  reported  values 
for  K088  generation  from  prior  Agency 
estimates  in  the  Phase  III  LDR  final  rule 
to  estimate  the  volumes  of  K088  affected 
by  today's  rule,  to  determine  the 
national  level  incremental  costs  (for 
both  the  baseline  and  three  post- 
regulatory  scenarios)  and  economic 
impacts.  Economic  impacts  were 
estimated  based  upon  incremental  costs 
as  a  percent  of  sales  for  three  different 
scenarios.  It  should  be  noted  that  these 
are  hypothetical  scenarios,  and  do  not 
necessarily  predict  the  actual  course  of 
action  potentially  taken  by  any 
particular  treatment  facility.  The 
Agency  believes  these  three 
hypothetical  scenarios  to  be  a 
reasonable  representation  of  the 
potential  range  of  possible  outcomes  of 
this  proposed  rule.  However,  scenario 
two  is  thought  to  be  the  least  likely  of 
the  three  hypothetical  scenarios,  and  is 
presented  primarily  for  illustrative 
purposes.  Scenario's  one  and  three 
represent  the  range  of  anticipated 
responses  given  the  current  political 
environment  in  which  the  aluminum 
industry  operates:  on-site  or  off-site 
treatment  in  the  northwest  U.S.  versus 
conunercial  treatment  at  the  Reynolds 
Aluminum,  Gum  Springs,  Arkansas 
facility.  The  Agency  requests  comments 
on  these  three  hypothetical  scenarios  as 


well  as  any  alternative  scenarios  in 
response  to  the  proposed  rule. 

Scenario  1 .  Assumes  two  facilities 
will  be  available  for  treating  K088,  one 
owned  by  Reynolds,  and  one  storage 
facility  owned  by  CWMNW.  Both 
facilities  are  assumed  to  be  retrofitted 
with  the  Vortec  technology  to  meet  the 
revised  treatment  standards; 

Scenario  2:  Assumes  only  the 
treatment  facility  owned  by  Reynolds 
will  be  available.  This  facility  is 
assumed  to  be  retrofitted  with  the 
Vortec  technology;  and 

Scenario  3:  Assumes  that  facilities  in 
the  Pacific  Northwest  treat  on-site  using 
the  Vortec  technology  (using  a  cost 
structiire  similar  to  the  Ormet  facility  in 
Hannibal,  Ohio),  and  assumes  that  the 
Reynolds  facility  also  will  be  retrofitted 
with  the  Vortec  technology. 

The  basis  for  the  baseline  thresholds 
are  the  engineering  design  capacity  for 
one  facility  and  current  treatinent  rates 
at  another.  Under  the  baseline,  the 
existing  Reynolds  off-site  thermal 
treatment  system  located  in  Gum 
Springs,  Arkansas  has  a  design 
treatment  capacity  of  120,000  tons  per 
year.  Only,  48,455  tons  of  this  capacity 
were  utilized  in  1998.  The  existing 
CWMNW  off-site  storage/treatment 
facility  located  near  Arlington,  Oregon 
has  a  treatment  capacity  of  60,000  tons 
per  year  based  on  a  communication 
with  the  facility  that  they  currently  are 
treating  K088  at  a  rate  of  5,000  tons  per 
month. 

Unit  costs  for  crushers,  impact  mills, 
hammer  mills,  and  on-site  Vortec 
'  Combustion  Melt  Systems  are  scaled 
based  on  cost  estimates  known  or 
developed  for  certain  capacities.  Capital 
costs  are  scaled  to  the  0.6  power  and 
operation  &  maintenance  costs  are 
scaled  to  the  0.9  power  to  reflect 
economies  of  scale  wi\h  varying 
capacities.  In  its  simplest  form,  the 
equations  are  as  follows: 
Scaled  Capital  Cost  =  (Known  Capital 
Cost)  *  (New  Capacity/Known 
Capacity)°^ 
Scaled  O&M  Cost  =  (Known  O&M  Cost) 
*  (New  Capacity/Known 
Capacitylos 

For  off-site  Vortec  Combustion  Melt 
Systems,  unit  prices  are  not  scaled 
based  on  capacity.  Instead  a  range  of 
unit  costs  (based  on  vitrification  and 
incineration  market  pricing  assumed  to 
be  high  estimates)  are  used  to  represent 
the  range  of  potential  conunercial 
pricing  that  may  occur  within  the  post- 
regulation  K088  treatment  market. 

EPA  knows  of  only  two  full-scale 
Vortec  systems  that  have  been 
constructed  to  date.  One  plant  treats 
radioactive-contaminated  soil  and  the 
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other  treats  K088.  They  have  capacities 
of  12,950  tons  per  year  and  7,000  tons 
per  yeeir,  respectively.  The  Vortec 
technology  has  been  licensed  to  Japan's 
Mitsubishi  Kasei  Engineering  Co.  for  the 
treatment  of  mimicipal  incinerator  ash 
which  is  typically  generated  in  larger 
amounts  than  K088  annually.  This 
indicates  that  larger  design  capacities 
are  likely  feasible.  The  economic 
assessment  estimates  costs  for  systems 
ranging  in  capacity  from  3,150  tons  per 
year  to  85,000  tons  per  year.  We  have 
assumed  that,  similar  to  other  larger 
vitrification  technologies,  Vortec 
capacities  can  be  built  through  multiple 
lines  and  combining  storage 
requirements.  Costs  will  be  higher  for 
multiple  lines  because  not  all  fixed 
costs  can  be  shared  among  lines.  These 
potentially  higher  costs  have  been 
captured  within  the  range  of  market 
price  proxies  used  based  on  vitrification 
and  incineration  commercial  operations 
to  estimate  potential  cost  impacts. 

EPA  chose  a  rate  of  50  percent  debt 
to  50  percent  equity  (or  1.0  debt-equity 
ratio)  as  a  proxy  for  actual  industry 
debt-equity  structures.  The  debt-equity 
ratio  may  shed  some  light  on  the  cost  of 
financing  the  capital  expenditures  to 
fully  comply  with  the  proposed  rule. 
While  the  cost  of  debt  financing 
(interest  expenditures)  is  readily 
apparent,  the  cost  of  equity  financing 
may  be  more  difficult  to  discern.  While 
many  of  the  larger  companies  are  less 
reliant  on  debt  financing  {e.g.,  Reynolds 
Metals  and  ALCOA  have  respective 
debt-equity  ratio  of  approximately  0.7 
and  0.5),  some  of  the  publicly  traded 
firms  are  heavily  reliant  on  debt  capital 
(e.g..  Kaiser  Aluminum  has  a  debt- 
equity  ratio  of  35).  Data  were  not 
obtained  for  closely-held  companies  in 
the  industry;  EPA  assumes  that  these 
companies'  debt-equity  positions  would 
be  similar  to  other  aluminum  industries 
[e.g.,  extruded  aluminum,  aluminum 
foundries,  die-cast  aluminum  and 
secondary  nonferrous  metals)  for  which 
data  are  available.  A  review  of 
consolidated  financial  statements  in 
these  related  industries  (as  published  in 
Robert  Morris  Associates  Annual 
Statement  Studies)  showed  debt-equity 
ratios  in  the  1.0  to  1.5  range.  We 
selected  a  debt-equity  ratio  of  1.0  rather 
than  other  values  because  it  is  near  the 
midpoint  of  the  0.5  to  0.7  (Reynolds 
Metals  and  ALCOA)  and  1.0  to  1.5 
(Robert  Morris  Associates  Annual 
Statement  Studies)  ranges.  We  request 
comment  on  the  appropriateness  of 
these  debt-equity  ratios  for  use  in  the 
aluminum  industry. 

Crusher,  impact  mill,  and  hammer 
mill  cost  estimates  include  the 
following  capital  cost  elements: 


•  Access  road, 

•  Site  preparation  (grading), 

•  Concrete  slab  on  grade, 

•  Structural  steel, 

•  Conveyor, 

•  Storage  silo  (1-day), 

•  Hopper, 

•  Crusher,  impact  mill,  or  hammer 
mill  equipment  purchase  and 
installation  costs, 

•  Pilot  test  of  crusher,  impact  mill  or 
hammer  mill, 

•  Vibratory  screen, 

•  Instrumentation  and  electrical, 

•  Indirect  capital  cost  allowances 
(permits  at  1.25%,  insurance  and 
bonding  at  2%,  construction 
management  at  6%,  engineering  design 
at  5%,  project  management  at  2.5%.  and 
overhead  and  profit  at  20%),  and 

•  Contingency  on  direct  and  indirect 
capital  costs  at  15%. 

Crusher,  impact  mill,  and  hammer 
mill  cost  estimates  include  the 
foUovking  operation  and  maintenance 
cost  elements: 

•  Operator  oversight, 

•  Maintenance  labor, 

•  Maintenance  material  at  7%  of 
capital, 

•  Electricity, 

•  Indirect  O&M  allowances  (project 
management  at  5%),  and 

•  Contingency  on  direct  and  indirect 
O&M  costs  at  10%. 

On-site  Vortec  Combustion  Melting 
System  cost  estimates  were  not 
developed  from  the  ground  up  similar  to 
the  crushing  and  milling  cost  estimates. 
They  were  estimated  based  on  scaling 
aggregate  costs  obtained  from  literature. 
The  Department  of  Energy  (DOE)  spent 
$11.6  million  to  construct  a  12,950  ton 
per  year  system  to  treat  radioactively 
contaminated  soil  in  Paducah, 
Kentucky.  EPA  assumed  that  this  cost 
estimate  included  all  the  capital  cost 
components  listed.  In  a  recent 
communication  with  Ormet  Primary 
Aluminum  Corporation  on  February  1, 
2000,  it  was  estimated  that  it  woidd  cost 
$10  million  today  to  construct  a  similar- 
sized  7,000  ton  per  year  system  to  the 
one  they  are  operating  currently.  Ormet 
had  to  make  several  modifications  to  the 
system  and  actually  spent  more  than 
$10  million.  Others  likely  can  learn 
from  their  experience  which  is  why  they 
estimated  only  $10  million.  EPA  did  not 
modify  the  Paducah  cost  estimate  even 
though  it  may  be  a  high  estimate  for 
future  construction  given  the  others  will 
learn  from  their  experience  thus 
lowering  their  costs.  For  O&M  costs,  we 
assumed  a  unit  cost  at  the  high  end  of 
the  $150-$300/ton  range  estimated  for  a 
NHW  vitrification  system.  In  recent 
communication  with  Ormet,  they 
estimate  it  cost  them  less  than  $300  per 


ton  (excluding  depreciation)  to  operate 
and  maintain  their  systems. 

Off-site  Vortec  Combustion  Melting 
System  cost  estimates  were  not 
developed  from  the  ground  up  similar  to 
the  crushing  and  milUng  cost  estimates. 
Unit  price  estimates  were  developed 
using  market  imit  price  estimates  for 
conunercial  vitrification  and 
commercial  incineration  as  a  proxy  for 
the  range  of  potential  market  pricing. 
This  range  of  conunercial  unit  prices 
should  account  for  all  the  potential 
costs  included  in  the  list  of  cost 
elements  in  the  question. 

Under  Scenario  3,  EPA  assumed 
crusher,  impact  mill,  and  hammer  mill 
capacity  based  on  ciurent  K088 
generation  rates  for  that  plant.  EPA 
further  assumed  that  additional  capacity 
could  be  added  in  the  future  in 
generation  rates  increased.  "Site- 
specific"  was  changed  to  "current  K088 
generation."  However,  for  the  Vortec 
Combustion  Melting  System,  a  design 
capacity  that  is  40  percent  greater  than 
the  plants  ciurent  K088  generation  rate 
was  assumed.  EPA  assumed  it  would  be 
more  difficult  to  add  capacity  in  the 
futiire  for  the  Vortec  system  and  that  the 
initial  investment  for  additional 
capacity  will  be  made  now  rather  than 
later. 

2.  Resuhs 

a.  Volume  Results.  EPA  estimated  an 
average  of  87,746  tons  aimually  for 
purposes  of  assessing  cost  and  economic 
impacts  from  today's  proposed  rule. 
This  estimate  is  based  upon  the  total 
reported  generated  quantity  managed  in 
1997,  including  the  1995  reported 
quantity  for  Kaiser  Aliuninum  & 
Chemical  Corporation,  Mead, 
Washington.  ^2  Moreover,  spent  potliner 
(SPL)  generation  is  in  the  range  of 
80,000  to  100,000  tons  aimually.3*  An 
additional  20,000  tons  reported  in  the 
1997  BRS  (including  leachate  and 
wastestreams  that  carried  other  EPA 
waste  codes)  were  excluded  from  the 
economic  analysis  as  they  were 
determined  not  to  be  within  the  scope 
of  today's  rule.  Previous  analyses  were 
based  upon  generation  of  an  estimated 
120,000  tons  of  SPL  aimually.  This 
estimate  was  based  upon  available  data 
soiuces  from  the  Phase  III  Land  Disposal 
Restrictions  Final  Ride  (61  FR  15566, 
April  8,  1996.).  The  current  K088 
treatment  standards  became  effective  in 


'2  Kaiser  Aluminum  and  Chemical  Corp..  Mead. 
Washington  facility  did  not  report  generating  K088 
in  the  1997  Bienimial  Reporting  System  (BRS). 
K088  generation  data  reported  in  the  1995  BRS 
were  used  instead. 

"  Background  Document  to  Establish  the 
Effective  Date  (March  2000,  Section  II,  Required 
Capacity)  in  the  docket  for  today's  rule. 
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September  1998,  therefore,  several  of 
the  reported  management  practices  [i.e., 
off-site  incineration,  on-/off-site  landfill, 
and  off-site  stabilization)  did  not  meet 
the  standard. 

The  baseline  scenario  assumes  that  of 
the  87,746  tons  of  spent  aluminum 
potliner  generated  aiuiually,  47,724  tons 
currently  go  to  the  Reynolds  facility  for 
treatment  and  Subtitle  C  disposal; 
34,854  tons  to  the  CWMNW  facility  for 
storage,  and  5,170  tons  are  generated 
and  treated  on-site  (non-commercially) 
using  the  Vortec  technology  at  the 
Ormet  facility.  To  establish  the  baseline 
management  unit  costs  for  the  economic 
impact  analysis,  transportation  costs 
were  determined  for  each  aluminum 
smelter. 

b.  Cost  Results.  As  stated  above, 
because  this  rule  only  modifies  the 
treatment  standard  for  cyanide  and 
establishes  a  treatment  standard  for 
fluoride,  the  Agency  believes  that  this 
rule  does  not  impose  significant 
incremental  treatment  costs  associated 
with  treating  K088.  EPA  has  estimated 
transportation,  permitting,  and 
treatment  costs  for  K088.  Incremental 
annual  treatment  costs  attributable  to 
today's  proposed  rule  range  from  $12.4 
million  luader  Scenario  1  to  $36.8 
million  imder  Scenario  2.  Capacity 
ciurently  exists  at  the  CWMNW  to  treat 
all  stored  K088  to  current  treatment 
standards,  therefore,  costs  of  storage  are 
not  included  in  cost  estimates.  ^'* 
Transportation  and  permitting  costs  are 
estimated  to  range  from  $4.5  million  to 
$11.8  million.  EPA  previously  estimated 
treatment  costs  between  $6.4  million 
and  $42  million  for  the  LDR  Phase  III 
final  rule.  61  FR  15566, 15591(April  8, 
1996).  EPA  notes  that  new  K088 
treatment  technologies  are  ciurently 
being  developed  that  may  significantly 
lower  K088  treatment  costs 
nationally.  ^^  EPA  does  not  believe  that 


'■•  Chemical  Waste  Management  has  received 
approximately  30,000  tons  of  K088  to-date,  of 
which  approximately  10,000  tons  have  already  been 
treated.  Further,  Chemical  Waste  Management 
continues  to  receive  2,000  tons  of  additional  K088 
per  month,  while  treating  5.000  tons  of  K088  per 
month.  Net  effect  is  a  3,000  ton  per  month 
reduction  in  stored  K088.  Personal  communication 
with  Steve  Seed.  Chemical  Waste  Management,  and 
Linda  Martin  U.S.E.P.A.,  January  5,  2000. 

''  For  example,  previously  Reynolds  Metals 
Company  has  provided  data  indicating  that  the 
treatment  of  disposal  cost  of  their  process,  though 
variable  depending  on  a  series  of  factors,  is  between 
S200  and  $500  per  ton.  Personal  Communication 
with  Jack  Gates,  Vice-President.  Reynolds  Metals 
Company.  September  28.  1994  as  cited  in 
Regulatory  Impact  Analysis  of  the  Phase  III  Land 
Disposal  Restrictions  Final  Rule,  U.S. 
Environmental  Protection  Agency,  Ofnce  of  Solid 
Waste.  February  15, 1996.  Recently,  Waste 
Management  has  quoted  treatment  and  disposal 
charges  at  $160  per  ton  for  treatment  capacity  now 
being  developed  at  its  Arlington,  Oregon  facility. 


this  proposed  rule  will  create  barriers  to 
market  entry  for  firms  wishing  to 
provide  alternative  treatment  capacity 
for  spent  aluminum  potliner.  Estimated 
economic  impacts  reflect  direct 
expenditures  to  coustruct  using  Vortec 
and  do  not  reflect  the  full  costs  of 
compliance. 

EPA  has  also  estimated  the  potential 
value  of  the  fluoride-rich  baghouse  dust 
that  is  a  by-product  of  the  Vortec 
process.  In  1994,  approximately  73%  of 
reported  fluorspar  consumed  in  the  U.S. 
was  used  in  the  production  of 
hydrofluoric  acid;  10%  as  a  fluxing 
agent  in  steelmaking;  and,  17%  in 
aluminum  fluoride  manufactiu-e, 
primary  aluminum  production,  glass 
manufacture,  enamels,  welding-rod 
coatings,  and  other  miscellaneous  end 
uses  or  products.  Fluorspar  prices  are 
driven  to  a  large  extent  by  activities  in 
China,  including  major  increases  in 
Chinese  exports  and  the  resulting 
competition  between  Chinese  exporters 
and  the  introduction  of  Chinese  export 
quotas  and  license  fees.  The  average 
U.S.  Gulf  port  price  per  ton,  dry  basis, 
for  acid  grade  fluorspar  is  $122.  The 
current  licensing  fee  for  Chinese  (acid 
grade)  fluorspar  is  $39.  This  price  per 
ton  represents  the  average  delivered 
price  of  Chinese,  Mexican,  and  South 
African  acid  grade  at  Gulf  port. 

About  90.000  tons  of  K088  waste  were 
reported  managed  in  the  U.S.  in  1997. 
The  estimated  cost  per  ton  of  the  Vortec 
system  (excluding  permitting  prices) 
ranges  from  $483  to  $693.  The  Agency 
has  assiuned  that  this  estimated 
treatment  cost  per  ton  includes  both  the 
generation  cost  of  fluoride-rich  material, 
as  well  as  cyanide  removal.  The  Agency 
does  not  have  data  to  isolate  the  cost  of 
cyanide  removal;  this  cost  is  included  in 
the  overall  treatment  cost  using  the 
Vortec  process.  Annual  cost  impacts  of 
the  proposed  rule  were  estimated  to 
range  from  about  $12  million  to  $37 
million  in  aggregate  for  all  facilities. 
About  5,250  tons  of  fluoride-rich 
material  (assuming  100%  of  the  fluoride 
baghouse  dust  is  marketed  as  fluorspar) 
are  generated  annually  in  the  U.S.  Based 
upon  the  $122  price  per  ton  for  acid 
grade  fluorspar,  the  resulting  estimated 


Letter  from  Mitchell  S.  Hahn,  Manager, 
Environmental  Health  and  Safety,  Waste 
Management  Inc.  to  Paul  A.  Borst,  Economist, 
USEPA,  Office  of  Solid  Waste,  June  4,  1998.  The 
Waste  Management  treatment  and  disposal  charge 
is  determined  by  subtracting  the  S85  storage  price 
from  a  new  customer  price  of  $245  per  ton. 
Transportation  costs  are  not  factored  into  this 
estimate.  Of  the  $160  per  ton  treatment  and  storage 
cost.  $80  per  ton  is  attributable  to  treatment  and  $80 
is  attributable  to  disposal.  Personal  Communication 
with  Mitch  Hahn.  Chemical  Waste  Management, 
and  Paul  Borst,  U.S.E.P.A.  August  13, 1998. 


value  of  the  fluoride-rich  baghouse  dust 
is  $640,500. 

c.  Economic  Impact  Results.  To 
estimate  potential  economic  impacts 
resulting  from  today's  proposed  rule, 
EPA  has  used  first  ordej  economic 
impact  measures  such  as  the  estimated 
incremental  management  unit  costs  of 
today's  final  rule  as  a  percentage  of 
affected  firms'  sales  and/or  revenues. 
Individual  facilities  were  considered  in 
the  analysis.  Annual  sales  for  each 
facility  were  estimated  from  overall 
industry  production  data  and  industry 
capacity.  Total  industry  capacity 
estimates  were  taken  from  USGS  data. 
Industry  production  divided  by  industry 
capacity  determined  the  overall  capacity 
utilization.  Sales  for  each  facility  were 
approximated  assuming  that  they  each 
produced  aluminum  at  this  capacity 
utilization  rate  of  approximately  88 
percent.  When  the  annual  costs  of 
regulation  are  less  than  one  percent  of 

a  firms  annual  sales  or  revenues,  this 
analysis  presumes  that  the  regulation 
does  not  pose  a  significant  economic 
impact  on  the  affected  facilities  absent 
information  to  the  contrary.  In  1997, 
U.S.,  primary  aluminum  production  was 
an  estimated  4.0  million  metric  tons  of 
aluminum  at  an  average  market  price  of 
$1,542  per  ton  yielding  total  sales  of 
$6.1  billion.36  The  $36.8  million  high 
estimate  of  the  incremental  treatment 
cost  estimate  represents  only  0.6  percent 
of  the  toted  value  of  the  aluminum  sold 
by  primary  aluminum  producers.  It  is 
likely,  as  discussed,  that  treatment  costs 
will  decrease  as  new  firms  develop 
commercial  technologies  for  K088.  As  a 
result,  this  proposed  rule  will  not  pose 
a  significant  economic  impact  on 
primary  aluminum  producers  in  the 
United  States.  More  detailed 
information  on  this  estimate  can  be 
found  in  the  economic  assessment 
placed  into  today's  docket. 

d.  Benefits  Assessment.  EPA  has  not 
conducted  a  quantitative  assessment  of 
actual  benefits  from  this  proposed  rule. 
Because  today's  proposed  rule 
promulgates  a  revised  treatment 
standard  for  cyanide  and  establishes  a 
treatment  standard  for  fluoride  in  K088, 
the  Agency  believes  that  there  may  be 

a  reduction  in  the  levels  of  cyanide  and 
fluoride  in  leachate,  which  may  reduce 
human  health  risks  in  the  event  of  a 
landfill  liner  failure  and  subsequent 
actual  exposure  by  any  nearby 
populations. 

Since  the  proposed  rule  is  technology- 
based  (and  not  risk-based)  the  Agency 
has  not  conducted  a  data  collection  and 
analysis  of  actual  cyanide 


'"Mineral  Commodity  Summaries  1999.  U.S. 
Department  of  the  Interior,  U.S.  Geological  Survey. 
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contamination.  However,  the  Agency 
has  reviewed  the  available  actual 
damage  incidents  with  respect  to  the 
potential  for  spent  aluminum  potliner  to 
release  free  cyanide,  and  cyanide's 
mobility  and  persistence  following 
release.  Specifically,  the  July  7,  1980 
background  document  for  the  original 
spent  aluminum  potliner  (K088}  listing 
identified  a  damage  case  involving 
Kciiser  Aluminum's  Mead  Works. 
Kaiser's  facility  is  situated  150  feet 
above  the  Spokane  aquifer  which  is 
used  for  private  wells  and  drains  into 
the  Little  Spokane  River.  Leachate  from 
a  lagoon  containing  potliners  and  sludge 
leached  through  the  ground  and 
contaminated  the  aquifer  with  cyanide. 
Eighteen  wells  were  contaminated, 
some  having  cyanide  levels  in  excess  of 
1,000  ppb.  Kaiser  had  to  provide 
alternative  sources  of  drinking  water  to 
the  affected  owners  and  upgrade  and 
seal  the  leaking  lagoon. 

B.  Regulatory'  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  USC  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediu^e  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
goverrunental  jiu^isdictions. 

For  the  reasons  stated  above,  in  the 
estimated  costs  discussion  of  section 
X.A.2,  the  Agency  does  not  believe  that 
today's  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  overall 
economic  impact  of  today's  proposed 
rule  to  promulgate  revised  treatment 
standards  for  total  and  amenable 
cyanide  and  establish  a  treatment 
standard  for  fluoride  in  spent  aluminum 
potliner  results  in  annual  incremental 
costs  ranging  from  $12.4  miUion  to 
$36.8  million. 

The  proposed  rule  will  affect  an 
estimated  22  aluminimi  smelting 
companies.  Of  the  companies  in 
question,  21  are  expected  to  incur  costs. 
For  piu-poses  of  assessing  the  impacts  of 
today's  proposed  rule  on  small  entities, 
small  entity  is  defined  as:  a  small 
business  that  has  less  than  1,000 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 


enterprise  which  is  independently 
owTied  and  operated  and  is  not 
dominant  in  its  field.  No  more  than  one 
facility  is  estimated  to  be  small 
according  to  the  Small  Business 
Administration  definition  for  small  for 
SIC  3334  (Primary  Production  of 
Aluminum).  After  considering  the 
economic  impacts  of  today's  proposed 
rule  on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  the  preliminary 
estimate  of  the  impact  on  affected 
facilities  indicates  compliance  costs 
may  exceed  1%  of  sales  for  this  facility. 
The  overall  impact  to  the  entire  affected 
population  of  facilities  is  expected  to 
range  from  0.0  to  1.9  percent  of  sales, 
however,  only  under  the  assumption 
that  the  only  K088  management  facility 
will  be  the  Reynolds  facility  in 
Arkansas. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
EPA  has  sought  data  to  determine 
available  treatment  technologies  for 
establishment  of  treatment  standards  for 
cyanide  and  fluoride,  as  well  as 
available  markets  for  recycled  K088. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issue^  related  to  such 
impacts.  More  information  on  this 
analysis  can  be  foimd  in  the  background 
document  "Economic  Assessment  for 
Revised  LDR  Treatment  Standards  for 
Spent  Aluminum  Potliner  (K088}" 
placed  in  the  public  docket. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator}-  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  in  the  aggregate  to 
either  State,  local,  or  tribal  governments 
or  the  private  sector  in  one  year.  The 
rule  would  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  govermnents.  States, 
tribes  and  local  governments  would 
have  no  compliance  costs  imder  this 
rule.  It  is  expected  that  states  will  adopt 
similar  rules,  and  submit  those  rules  for 
inclusion  in  their  authorized  RCRA 
programs,  but  they  have  no  legally 
enforceable  duty  to  do  so.  For  the  same 
reasons,  EPA  also  has  determined  that 
this  rule  contains  no  regulator}' 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  In 
addition,  as  discussed  above,  the  private 
sector  is  not  expected  to  incur  costs 
exceeding  $100  million.  EPA  has 
fulfilled  the  requirement  for  analysis 
under  the  Unfunded  Mandates  Reform 
Act. 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
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environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  this  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  because  the  Agency  does  not 
have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
Agency  has  concluded  this  because  this 
rulemaking  proposes  treatment 
standards  for  hazardous  constituents  in 
spent  aluminum  potliner  that  minimizes 
both  short-term  and  long-term  threats  to 
human  health  and  the  environment.  The 
environmental  health  risks  or  safety 
risks  addresses  by  this  action  do  not 
have  a  disproportionate  effect  on 
children. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  Agency  may  not  be  aware, 
that  assessed  the  results  of  early  life 
exposure  to  K088  waste  or  its  regulated 
constituents  of  concern,  e.g.,  cyanide, 
fluoride,  arsenic,  and  polycyclic 
aromatic  hydrocarbons. 

E.  Environmental  Justice  Executive 
Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  qucdity  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA"s  policies,  programs,  and  activities, 
and  that  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
Executive  Order  12898  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency,  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

Today's  proposed  rule  covers  K088 
spent  potliner  wastes  from  primary 
aluminum  operations.  It  is  not  certain 
whether  the  environmental  problems 
addressed  by  this  rule  could 
disproportionately  effect  minority  or 
low  income  communities,  due  to  the 
location  of  primary  aluminum 


operations.  Because  today's  proposed 
rule  establishes  treatment  standards  for 
K088  being  land  disposed,  the  Agency 
does  not  believe  that  today's  rule  will 
increase  risks  from  K088.  It  is,  therefore, 
not  expected  to  result  in  any 
disproportionately  negative  impacts  on 
minority  or  low  income  communities 
relative  to  affluent  or  non-minority 
communities. 

F.  Paperwork  Reduction  Act 

To  the  extent  that  this  rule  imposes 
any  information  collection  requirements 
under  existing  RCRA  regulations 
promulgated  in  previous  rulemakings, 
those  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  have  been  assigned  OMB  control 
numbers  2050-120  (ICR  No.  1573,  Part 
B  Permit  Application);  2050-120  (ICR 
1571,  General  Facility  Standards);  2050- 
0028  (ICR  261,  Notification  to  Obtain  an 
EPA  ID);  2050-0034  (ICR  262.  Part  A 
Permit  Application);  2050-0039  (ICR 
801.  Hazardous  Waste  Manifest);  2050- 
0035  (ICR  820.  Generator  Standards); 
and  2050-0024  (ICR  976,  Biennial 
Report). 

C.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113,  §  12(d)  (15'U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards.  Existing 
determination  methods  are  employed 
for  the  analysis  of  cyanide  in  the  treated 
waste  and  fluoride  in  the  deionized 
water  leachate  from  the  treated  waste. 
As  stated  above,  today's  action  proposes 
a  revised  treatment  standard  for  fluoride 
in  nonwastewaters,  based  on  a 
recognized  version  of  the  toxicity 
characteristic  leaching  procedure, 
ASTM  Method  D3987-85  (1999) 
Standard  Test  Method  for  Shake 
Extraction  of  the  Solid  Waste  With 
Water.  This  is  a  consensus  method. 


H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aifects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  to  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Aluminum 
potliners  are  not  currently  generated  or 
treated  on  any  known  Indian  tribal 
lands.  Today's  proposal  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  proposal  would  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implication."  "Policies  that  have 
federalism  implication"  is  defined  in 
the  Executive  Order  to  include 
regulation  that  have  "substantial  dfrect 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
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necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
government,  or  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (0MB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA 's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implication  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

list  of  Subjects 

4U  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
materials.  Recycling,  Waste  treatment 
and  disposal. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  material  transportation, 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  June  27.  2000. 
Carol  M.  Browner, 

Administrator.  ■ 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  260— HAZARDOUS  WAS^E 
MANAGEMENT  SYSTEM    GENERAL 

I.  In  part  260: 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927,  6930,  6934,  6935.  6937,  6938,  6939, 
and  6974. 

Subpart  B — [Amended] 

2.  Section  260.10  is  amended  by 
revising  the  definition  of  "incinerator" 
and  adding  the  definition  of  "K088 
vitrification  unit"  in  alphabetical  order 
to  read  as  follows: 

§260.10     Definitions 


Incinerator  means  any  enclosed 
device  that: 

(1)  Uses  controlled  flame  combustion 
and  neither  meets  the  criteria  for 
classification  as  a  boiler,  sludge  dryer, 
carbon  regeneration  unit,  or  K088 
vitrification  unit,  nor  is  listed  as  an 
industrial  furnace;  or 

(2)  Meets  the  definition  of  infirared 
incinerator  or  plasma  arc  incinerator. 
***** 

K088  vitrification  unit  means  an 
enclosed  device  in  which  K088  waste 
and  other  materials  are  introduced  into 
a  pool  of  molten  glass  and  whereby 
waste  components  that  are  dissolved  or 
suspended  in  the  molten  matrix  are 
subsequently  entrapped  or  chemically 
bound  in  the  matrix  upon  cooling  to 
form  a  solid  mass.  Such  units  are 
classified  as  other  thermal  treatment 
units. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

II.  hi  part  261: 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922.  6924(y),  and  6938. 

2.  Section  261.4  is  amended  by 
adding  paragraphs,  (a)(20)  and  (a)(21)  to 
read  as  follows: 

§  261 .4    Exclusions, 
(a)*   *   * 

(20)  Glass  firit  generated  by  the 
vitrification  of  K088,  provided  the  fiit  is 
recycled  legitimately  and  is  not 
accumulated  speculatively  (as  defined 
in  §  261.1(c)(8))  and  meets  the 
requirements  of  §  268.40  of  this  chapter. 

(21)  Fluoride-rich  baghouse  dust 
generated  by  the  vitrification  of  K088, 
provided  the  dust  is  recycled 
legitimately  as  an  ingredient  or  for 
reclamation  by  introduction  into 
industrial  processes  and  is  not  land 
disposed  (i.e.,  placed  on  the  land)  before 
doing  so  and  is  not  accimiulated 
speculatively  (as  defined  in 

§  261.1(c)(8))  of  this  chapter. 
***** 

3.  Section  261.6  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(1)  to  read  as  follows: 

§261.6    Requirements  for  recyclable 
materials. 


{c)(l)  *   *   *  (The  recycling  process 
itself  is  exempt  from  regulation  except 
as  provided  in  §  261.6(d)  and  except 
that  K088  vitrification  units  are  not 
exempt  from  regulation.) 


PART  26&-   ..AND  DISPOSAL 
RES"^RiC"^iONS 

II.  In  part  268: 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921. 
and  6924. 

2.  Section  268.40  is  amended  by 
revising  the  entry  for  K088  in  the  table 
entitled  Treatment  Standards  For 
Hazardous  Wastes  and  adding  footnote 
12  to  read  as  follows: 
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Treatment  Standards  for  Hazardous  Wastes 

[Note:  NA  means  not  applicable] 


Waste 
code 


Waste  description  and 

treatment/regulatory 

subcategory  1 


Regulated  hazardous  constituent 


Wastewaters 


Nonwastewaters 


Common  name 


CAS2 
number 


Concentration  in  mg/L^,  or 
technology  code" 


Concentration  in  mg/kg^ 

unless  noted  as  mg/L  TCLP, 

or  technology  code 


K088       Spent  potliner  from  pri- 
mary aluminum  reduc- 
tion. 


Acenaphthalene 


83-32-9 


0.059 


3.4 


Anthracene 

120-12-7 

0.059 

3.4 

Benzo(a)anthracene 

56-55-3 

0.059 

3.4 

Benzo(a)pyrene 

50-32-8 

0.061 

3.4 

Benzo{b)fluoranthene 

205-99-2 

0.11 

6.8 

Benzo(k)fluoranthene 

207-08-9 

0.11 

6.8 

Benzo(g,h,i)perylene 

191-24-2 

0.0055 

1.8 

Chrysene 

218-01-9 

0.059 

3.4 

Dibenz(a,h)anthracene 

53-70-3 

0.055 

8.2 

Fluoranthene 

206-^-0 

0.068 

3.4 

lndeno(1 ,2,3,-c,d)pyrene 

193-39-5 

0.0055 

■   3.4 

Phenanthrene 

85-01-6 

0.059 

5.6 

Pyrene 

129-00-0 

0.067 

8.2 

AntinfKwiy 

7440-39-3 

1.9 

1.15  mg/L  TCLP 

Arsenic 

7440-38-2 

1.4 

26.1  mg/kg 

Barium 

7440-39-3 

1.2 

21 .0  mg/L  TCLP 

Beryllium 

7440-41-7 

0.82 

1.22  mg/L  TCLP 

Cadmium 

7440-43-9 

0.69 

0.11  mg/L  TCLP 

Chromium  (Total) 

7440-47-3 

2.77 

0.60  mg/L  TCLP 

Lead 

7439-92-1 

0.69 

0.75  mg/L  TCLP 

Mercury 

7439-97-6 

0.15 

0.025  mg/L  TCLP 

Nickel 

7440-02-0 

3.98 

11.0  mg/L  TCLP 

Selenium 

7782-49-2 

0.82 

5.7  mg/L  TCLP 

Silver 

7440-22-^ 

0.43 

0.14  mg/L  TCLP 

Cyanide  (Total)'' 

57-12-5 

1.2 

1 .4  mg/kg 

Cyanide  (Amenable)^ 

57-12-5 

0.86 

1 .4  mg/kg 

Fluoride 

16984-48-8 

35 

2.7  mg/L  Deionized  TCLP'2 

Footnotes  to  Treatment  Standard  Table 
'268.40 

1  The  waste  descriptions  provided  in 
this  table  do  not  replace  waste 
descriptions  in  40  CFR  261. 


Descriptions  of  Treatment/Regulatory 
Subcategories  are  provided,  as  needed, 
to  distinguish  between  applicability  of 
different  standards. 


2  CAS  means  Chemical  Abstract 
Services.  When  the  waste  code  and/or 
regulated  constituents  are  described  as  a 
combination  of  a  chemical  with  its  salts 
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and/or  esters,  the  CAS  number  is  given 
for  the  parent  compound  only. 

3  Concentration  standards  for 
wastewaters  are  expressed  in  mg/L  and 
are  based  on  analysis  of  composite 
samples. 

"  All  treatment  standards  expressed  as 
a  Technology  Code  or  combination  of 
Technology  Codes  are  explained  in 
detail  in  40  CFR  268.42  Table  1— 
Technology  Codes  and  Descriptions  of 
Technology-Based  Standards. 

■  5  Except  for  Metals  (EP  or  TCLP)  and 
Cyanides  (Total  and  Amenable)  the 
nonwastewater  treatment  standards 
expressed  as  a  concentration  were 
established,  in  part,  based  upon 
incineration  in  units  operated  in 
accordance  with  the  technical 
requirements  of  40  CFR  Part  264 
Subpart  O  or  Part  265  Subpart  O,  or 
based  upon  combustion  in  fuel 


substitution  units  operating  in 
accordance  with  applicable  technical 
requirements.  A  facility  may  comply 
with  these  treatment  stemdards 
according  to  provisions  in  40  CFR 
268.40(d).  All  concentration  standards 
for  nonwastewaters  are  based  on 
analysis  of  grab  samples. 
***** 

^  Both  Cyanides  (Total)  and  Cyanides 
(Amenable)  for  nonwastewaters  are  to 
be  analyzed  using  Method  9010  or  9012, 
found  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods,"  EPA  Publication  SW  846,  as 
incorporated  by  reference  in  40  CFR 
260.11,  with  a  sample  size  of  10  grams 
and  a  distillation  time  of  one  hour  and 
15  minutes. 
***** 

'2  Fluoride  extraction  must  be 
performed  using  ASTM  Method  D3987- 


85(1999)  Standard  Test  Method  for 
Shake  Extraction  of  Solid  Waste  with 
Water. 


PART  271  — REQU I F  £  •  •  e  n  TS  FOR 

aU'^HOPiZATiON  C-"  ■-"'4.TE 
nAZARDOuS  AAb^L  f-ROGRAMS 

3.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  and 
6926. 

4.  Section  271. l(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
and  Table  2  in  chronological  order  by 
date  of  publication  to  read  as  follows. 

§  271 .1    Purpose  and  scope. 

***** 

(j)*   *   * 


Table  l  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


[date  of  final  signa- 
ture]. 


Treatment  Standards  for  Hazardous  Waste  K088 


Federal   Register  page   num- 
bers. 


[date  of  signature] 


Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  ref- 
erence 


[date  of  final  signa- 
ture]. 


Prohibition  on  land  disposal  of  K088  wastes,  and  prohibition 
on  land  disposal  of  radioactive  waste  mixed  with  K088 
wastes,  including  soil  and  debhs. 


30G4(g)(4)(C)  and  3004(m). 


[date  of  publication  of 

final  rule] 
[FR  page  numbers]. 


[PR  Doc.  00-16965  Filed  7-11-00;  8:45  am] 

BILLING  CODE  6560-50-0 


environmental  protection 

AGENCY 

40  CFR  Part  271 

[FRL-6732-91 

Delaware:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
liiia.  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 


Delaware.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  authorizing  the  State's 
program  revisions  as  an  immediate  final 
rule  without  prior  proposal  because 
EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  Agency  has 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  v^-itten  comments,  EPA 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  EPA  will  then 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  may 


not  provide  further  opportunity  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  must  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  August  11,  2000. 
ADDRESSES:  Mail  written  comments  to 
Lillie  EUerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street,  Philadelphia.  PA 
19103,  Phone  number:  (215)  814-5454. 
You  can  examine  copies  of  the  materials 
submitted  by  Delaware  diu-ing  normal 
business  hours  at  the  following 
locations:  EPA  Region  III,  Library,  2nd 
Floor,  1650  Arch  Street,  Philadelphia, 
PA  19103,  Phone  number:  (215)  814- 
5254;  or  Department  of  Natiual 
ResoLirces  &  Environmental  Control, 
Division  of  Air  &  Waste  Management,  89 
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Kings  Highway.  Dover,  DE  19901,  Phone 
number:  302-739-3689. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ellerbe  at  the  above  address  and 
phone  number  (215)  814-5454. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  lune  19,  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  III. 
(FR  Doc.  00-17346  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  27 

'WT  Docket  No  99-168,  OS  Docket  No.  98- 

'2C.  FCC  00-224] 

Service  Rules  for  the  746  Through  764 
and  776  Through  794  MHz  Bands 
Carriage  of  the  Transmission  o*  Digital 
Television  Broadcast  Stations 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  solicits 
comment  on  various  aspects  of  the 
spectrum  clearance  process  for  the  746- 
764  and  77&-794  MHz  (700  MHz)  band. 
First,  the  document  seeks  comment  on 
cost-sharing  rules.  Second,  the 
docimient  requests  comment  on  the 
Commission's  review  of  possible  three- 
way  voluntary  relocation  agreements  to 
expedite  clearing  of  the  700  MHz  band. 
Third,  the  document  invites  comment 
on  "secondary  auctions."  Finally,  the 
document  invites  comment  whether 
incumbent  broadcasters  and  new  700 
MHz  licensees  should  be  permitted  to 
share  spectrum,  and  on  whether  the 
standards  the  Commission  adopts  for 
the  channel  59-69  band  should  apply  to 
incumbents  on  channels  58  and  lower. 
The  action  is  intended  as  a  method  of 
creating  a  comprehensive  record, 
representing  as  many  varying 
viewpoints  as  possible,  upon  which  to 
base  decisions  in  this  proceeding. 
DATES:  Submit  comments  on  or  before 
.\ugust  16,  2000;  submit  reply 
comments  on  or  before  September  15, 
2000 

ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 

Washington,  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 

Rabinovitz,  202-418-0689. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Further  Notice  of 
Proposed  Rule  Making  (FNPRM)  portion 
of  the  Commission's  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking  in  WT  Docket 
No.  99-168  and  CS  Docket  No.  98-120, 
FCC  00-224.  adopted  June  22,  2000,  and 
released  June  30,  2000.  The 
Memorandum  Opinion  and  Order 
(MO&O)  portion  of  the  decision  is 
summarized  elsewhere  in  this  edition  of 
the  Federal  Register.  The  complete  text 
of  die  MO&O/FNPRM  is  available  on  the 
Commission's  Internet  site  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street,  SW,  Washington,  DC, 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  CY-B400,  445  12di  Street  SW. 
Washington,  DC.  Comments  may  be  sent 
as  an  electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html,  or 
by  e-mail  to  ecfs@fcc.gov. 

Synopsis  of  the  FNPRM 

1.  The  Commission,  through  the 
FNPRM,  solicits  comment  on  four 
aspects  of  the  spectrum  clearance 
process  initiated  in  the  First  Report  and 
Order  (First  R&O)  in  this  proceeding  (65 
FR  3139,  January  20,  2000).  The  First 
R&O  adopted  a  band  plan  and 
associated  service  rules  for  the 
assignment  of  licenses  in  30  megahertz 
of  the  700  MHz  band  (747-762  and  777- 
792  MHz).  In  Uie  First  R&O,  die 
Commission  concluded  that  it  would 
consider  specific  regulatory  requests 
needed  to  implement  voluntary 
agreements  reached  between  incumbent 
licensees  and  new  licensees  that  would 
compensate  incumbents  for  clearing  the 
band  or  otherwise  accommodating  the 
new  licensees.  In  the  FNPRM,  the 
Commission  seeks  comment  on  other 
potential  mechanisms  to  further  the 
goals  of  transitioning  the  700  MHz  band 
to  wireless  services  and  accelerating  the 
transition  to  digital  television. 

2.  The  FNPRM  first  invites  comment 
on  whether  to  adopt  cost-sharing  rules 
that  would  spread  the  cost  of  clearing 
the  700  MHz  band  for  use  by  the  new 
licensees  among  700  MHz  licensees  that 
benefit  from  the  process.  Specifically, 
the  Commission  invites  comment  on  the 
following  issues:  (1)  Would  cost-sharing 
rules  would  expedite  clearing  the  700 
MHz  band  for  use  by  the  new  licensees 
and  the  transition  to  DTV  by  incumbent 
broadcasters,  or  should,  as  the 
Commission  tentatively  concludes,  cost- 
sharing  arrangements  should  be  left  to 
negotiations  among  successful  auction 


bidders?  and  (2)  If  the  Commission 
adopts  cost-sharing  rules,  how  should 
the  Commission  calculate  the  costs  that 
benefiting  700  MHz  licensees  would  be 
required  to  pay.  The  Commission  also 
tentatively  concludes  that  if  it  were  to 
adopt  cost-sharing  rules,  licensees  of  the 
public  safety  spectrum  would  not  be 
required  to  pay  a  share  of  the  clearing 
costs,  and  invites  comment  on  this 
tentative  conclusion. 

3.  The  FNPRM  solicits  comment  on 
whether  there  are  mechanisms  other 
than  cost-sharing  rules  that  the 
Commission  could  implement  to 
facilitate  voluntary  band  clearing.  In 
particular,  the  Commission  seeks 
comment  on  whether  there  are  market- 
oriented  mechanisms  that  might  be 
more  efficient  to  facilitate  voluntary 
band  clearing  than  the  negotiation  of 
individual  band  clear  agreements  by 
each  700  MHz  licensee  and  each 
incumbent. 

4.  One  alternative  on  which  the 
FNPRM  solicits  comment  is  three-way 
voluntary  transition  agreements  that 
would  provide  for  TV  incumbents  on 
television  channels  59-69  to  relocate  to 
lower  band  TV  channels  that,  in  turn 
would  be  voluntarily  cleared  by  the 
lower  band  TV  incumbents.  The 
Commission  seeks  comment  on  whether 
and  under  what  conditions  such 
agreements  should  be  approved.  The 
Commission,  in  the  FNPRM  seeks 
comment  on  how  the  Commission 
should  evaluate  possible  loss  of  service 
in  reviewing  specific  requests  for 
voluntary  relocations,  and  on  whether 
the  Commission  should  consider  steps 
other  than  the  review  and  approval  or 
disapproval  of  voluntarv  agreements. 

5.  "The  FNPRM  also  invites  comment 
on  the  use  of  "secondarv  auctions"  in 
conjunction  with  this  or  future  auctions 
in  the  band  as  another  tool  for 
facilitating  band  clearing  agreements.  In 
a  secondary  auction,  competitive 
bidding  would  be  used  to  determine  the 
price  that  would  be  paid  by  700  MHz 
licensees  to  TV  incumbents  who  agree 
to  clear  their  channels  in  the  700  MHz 
band.  The  FNPRM  seeks  comment  on 
this  alternative,  on  whether  such  an 
auction  should  be  conducted  on  a 
private  basis,  whether  the  Commission 
has  legal  authority  to  conduct  a 
secondary  auction,  and,  if  a  secondary 
aucdon  were  to  be  conducted  by  the 
Commission,  how  it  should  be 
organized. 

6.  Finally,  the  Commission,  through 
the  FNPRM  solicits  comment  on 
whether  additional  ptoposals  should  be 
considered  to  accelerate  the  digital 
television  transition.  For  example, 
should  the  Commission  allow 
incumbent  broadcasters  on  television 
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channels  59-69  and  700  MHz  new 
service  providers  to  share  spectrum  in 
time  and/or  bits?  Lastly,  the  FNPRM 
seeks  comment  on  whether  any  of  the 
enhanced  band  clearing  proposals 
discussed  in  the  FNPRM  for  inciunbents 
on  channels  59-69  should  also  apply  to 
incumbents  on  chaimels  58  and  lower. 

I      Initial  Regulaton.  Flexibility  Analysis 

7.  This  is  a  synopsis  of  the  Initial 
Regulatory  Flexibility  Act  Statement  in 
the  Further  Notice  of  Proposed 
Rulemaking  (FNPRM).  The  full  text  of 
Initial  Regulatory  Flexibility  Act 
Statement  may  be  found  in  Appendix  C 
of  the  full  Memorandum  Opinion  and 
Order  and  NPRM. 

8.  As  required  by  the  Regulatory 
Flexibility  Act  {RFA)(see  5  U.S.C.  603. 
The  RFA  has  been  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996.  Public  Law  104-121,  110 
Stat.  847  (1996)  (CWAAA).  Title  II  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA))  the  Commission  has 
prepared  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  certain  policies  and 

I      rules  proposed  in  the  FNPRM.  Pursuant 
to  the  Consolidated  Appropriations  Act, 
2000,  the  requirements  of  the  RFA  do 
not  apply  to  the  rules  and  competitive 
bidding  procedures  goyerning 
assignments  to  commercial  entities  of 
frequencies  in  the  746  MHz  to  806  MHz 
band.  Accordingly,  the  IRFA  does  not 
include  an  analysis  of  the  possible 
economic  impacts  that  might  result  from 
such  rules  and  procedures.  Written 
public  comments  are  requested  on  the 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
FNPRM  The  Commission  will  send  a 
copy  of  the  Memorandum  Opinion  and 
Order  and  FNPRM,  including  the  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

A.  Need  for  and  Objectives  of  the 
Proposed  Rules 

9.  The  Congressional  plan  set  forth  in 
Sections  336  and  337  of  the  Act  and  in 
the  1997  Budget  Act  is  to  transition  the 
700  MHz  band  from  its  current  use  for 
broadcast  services  to  commercial  use 
and  public  safety  services  as 
expeditiously  as  possible.  In  the 
FNPRM,  the  Commission  moves 
towards  this  goal  by  seeking  comment 
on  whether  mechanisms  other  than 
those  adopted  in  the  First  R&O  might 
further  facilitate  the  volimtary  clearing 
of  TV  incumbents  from  the  band. 
Further  discussion  of  the  need  for  and 
objectives  of  the  proposed  rules  can  be 


found  at  paragraph  2  of  the  full  text  of 
the  IRFA. 

B.  Legal  Basis 

10.  This  action  is  authorized  under 
Sections  1,  4(i),  7,  10,  301,  303,  307, 
308,  309(j),  309(k),  316,  331,  332,  336, 
337  and  614  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151, 
154(i).  157,  160,  301,  303.  307,  308, 
309(j),  309(k),  316,  331,  332,  336,  337, 
and  534,  and  the  Consolidated 
Appropriations  Act,  2000,  Public  Law 
106-113,  113  Stat.  1501,  Section  213. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  for 
its  activities.  Under  the  SmaD  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  Is  independently  owTied  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
According  to  SBA  reporting  data,  there 
were  approximately  4.44  million  small 
business  firms  nationwide  in  1992.  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

12.  The  policies  and  rules  proposed  in 
the  FNPRM  discussed  in  the  IRFA 
would  affect  all  small  entities  that  seek 


to  acquire  licenses  in  wireless  services 
in  the  698-746  MHz  band  ("lower  700 
MHz  band")  currently  used  for 
television  broadcasts  on  Chaimels  52- 
58,  or  that  are  incumbent  television 
broadcasters. 

13.  The  Commission  has  not  yet 
developed  a  definition  of  small  entities 
applicable  to  the  lower  700  MHz  band. 
Therefore,  the  applicable  definition  is 
the  one  under  the  Small  Business 
Administration  rules  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 
$11.0  million  or  less  in  annual  receipts. 
However,  no  channelization  plan  or 
licensing  plan  has  been  proposed  or 
adopted  for  the  lower  700  MHz  band. 
Therefore,  the  number  of  small  entities 
that  may  apply  to  acquire  licenses  in  the 
lower  700  MHz  band  is  unknown. 

14.  The  SBA  defines  a  television 
broadcasting  station  that  is 
independently  owned  and  operated,  is 
not  dominant  in  its  field  of  operation, 
and  has  no  more  than  $10.5  million  in 
aimual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
In  1992,  there  were  1,155  television 
station  establishments  that  produced 
less  than  $10.0  million  in  revenue  (76.5 
percent).  As  of  May  31,  1998,  official 
Commission  records  indicate  that  1.579 
full  power  television  stations,  2089  low 
power  television  stations,  and  4924 
television  translator  stations  were 
licensed.  We  conclude  that  a  similarly 
high  percentage  of  current  television 
broadcasting  licensees  are  small  entities 
(76.5  percent). 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

15.  At  this  time,  the  Commission  does 
not  anticipate  the  imposition  of  new 
reporting,  recordkeeping,  or  other 
compliance  requirements  as  a  result  of 
the  FNPRM.  If  the  Commission  later 
finds  a  need  to  impose  new  reporting, 
recordkeeping  or  other  compliance 
requirements  as  a  result  of  deciding  to 
adopt  any  of  the  proposals  contauied  in 
the  FTnIPRM,  a  period  of  public  and 
agency  comment  will  be  established  at 
that  time. 
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E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

16.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities:  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  any  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

17.  The  Commission  seeks  comment 
on  the  economic  impact  that  the 
proposals  described  in  the  FNPRM 
might  have  on  small  entities.  With  the 
exception  of  the  cost-shciring  rules,  the 
proposals  on  which  the  FNPRM  seeks 
comment  are  based  on  the  voluntary 
participation  of  both  new  700  MHz 
licensees  and  incumbent  television 
broadcasters.  Cost-sharing  rules,  if 
adopted,  would  require  those  new  700 
MHz  licensees  that  benefit  fi-om  a 
clearing  agreement  with  a  TV 
incumbent  to  share  the  costs  of  that 
agreement.  Insofar  as  small  entities 
could  not  afford  to  enter  into  clearing 
agreements  without  the  costs  being 
shared  by  other  700  MHz  licensees,  the 
cost-sharing  rules  would  provide  a 
positive  economic  benefit  to  small 
entities.  To  the  extent  that  other 
licensees  would  enter  into  clearing 
agreements  without  the  costs  being 
shared  by  small  entities,  thereby  giving 
the  small  entities  a  "free  ride,"  cost- 
sharing  rules  would  produce  a 
significant  economic  impact  on  small 
entities.  Finally,  to  the  extent  that  small 
entities  would  prefer  not  to  enter  into 
clearing  agreements  but  to  wait  until  the 
incumbent  TV  licensee  was  required  to 
clear  the  band  by  statute,  and  cost- 
sharing  rules  would  require  small 
entities  to  share  the  costs  of  clearing 
agreements,  cost-sharing  rules  would 
also  produce  a  significant  economic 
impact  on  small  entities.  As  a  general 
matter,  cost-sharing  rules  must  apply  to 
all  licensees  in  order  for  them  to  operate 
as  intended.  Moreover,  without  a 
channelization  plan  for  the  lower  700 
MHz  band,  it  is  not  possible  at  this  time 
to  determine  whether  the  Commission 
could  exempt  some  or  all  small  entities 
fi-om  any  cost-sharing  rules  adopted,  or 
otherwise  minimize  the  impact  on  small 
entities.  One  significant  alternative  the 


Conmaission  is  considering  is  not  to 
adopt  any  cost-sharing  rules. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

18.  None. 
Ordering  Clauses 

19.  Notice  is  hereby  given  of  the 
proposed  regulations  described  in  the 
FNPRM  ,  and  that  comment  is  sought  on 
these  proposals. 

20.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  the  MO&O  and 
FNPRM,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act  of  1980,  Public  Law  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612 
(1980). 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Group. 

[FR  Doc.  00-17649  Filed  7-11-00;  8:45  am] 
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Endangered  and  Threatened  Wildlife 
and  Plants  Proposed  Designation  of 
Critical  Habitat  tor  the  Morro 

Shouiderbancj  Snai' 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Morrc  shoulderband  snail 
(Helminthoglypta  walkeriana)  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  A  total  of 
approximately  1,039  hectares  (2,566 
acres)  fall  within  the  boundaries  of  the 
proposed  critical  habitat  designation. 
Proposed  critical  habitat  is  located  in 
San  Luis  Obispo  County,  California.  If 
this  proposed  rule  is  made  final,  section 
7  of  the  Act  would  prohibit  destruction 
or  adverse  modification  of  critical 
habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 


as  critical  habitat.  We  solicit  data  and 
comments  from  the  public  on  all  aspects 
of  this  proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation  and  our  approaches  for 
handling  habitat  conservation  plans 
(HCPs).  We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  from 
all  interested  parties  until  September 
11,  2000.  Public  hearing  requests  must 
be  received  by  August  28,  2000. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Ventura 
Fish  and  Wildlife  Office,  2493  Portola 
Road,  Suite  B,  Ventura,  California, 
93003. 

2.  You  may  hand-deliver  vmtten 
comments  to  our  Ventiu-a  Office,  at  the 
address  given  above. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
FWlvees_MorrosnailCH@rl.fws.gov. 
For  directions  on  how  to  submit 
electronic  filing  of  comments,  see  Public 
Comments  Solicited  section. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Ventura  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor.  \  entura  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone  805/644-1766;  facsimile 
805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Morro  shoulderband  snail  was 
first  described  as  Helix  walkeriana  by 
Hemphill  (1911)  based  on  collections 
made  "near  Morro,  California."  He  also 
described  a  subspecies,  based  on 
sculptural  features  of  the  shell.  Helix 
walkeriana.  Helix  var.  morroensis,  that 
was  collected  "near  San  Luis  Obispo 
City"  (Roth  1985).  The  Morro 
shoulderband  snail  is  also  commonly 
known  as  the  banded  dune  snail  and 
belongs  to  the  Class  Gastropoda  and 
Family  Helminthoglyptidae. 

The  shell  of  the  Morro  shoulderband 
snail  is  slightly  translucent  (clear)  and 
has  5-6  whorls.  Its  dimensions  are  18  to 
29  millimeters  (mm)  (0.7  to  1.1  inches 
(in.))  in  diameter  and  14  to  25  mm  (0.6 
to  1.0  in.)  in  height.  The  Morro 
shoulderband  snail  can  be  distinguished 
fi-om  the  Big  Sur  shoulderband  snail 
(Helminthoglypta  umbilicatd),  another 


Federal  Register  /  Vol.  65,  No.  134/ Wednesday,  July  12,  2000  /  Proposed  Rules 


42963 


native  snail  in  the  same  area,  by  its 
more  globose  (globe  shaped)  shell  shape 
and  presence  of  incised  (deeply  cut) 
spiral  grooves  (Roth  1985).  The  shell  of 
the  Big  Sur  shoulderband  snail  tends  to 
be  flatter  and  shinier.  The  brown  garden 
snail  [Helix  aspersa)  also  occurs  in  Los 
Osos  with  the  Monro  shoulderband  snail 
and  has  a  marbled  pattern  on  its  shell, 
whereas  the  Morro  shoulderband  snail 
has  one  narrow  dark  brown  spiral  band 
on  the  shoulder.  The  Morro 
shoulderband's  spire  is  low-domed,  and 
half  or  more  of  the  umbilicus  (the  cavity 
in  the  center  of  the  base  of  a  spiral  shell 
that  is  surrounded  by  the  whorls)  is 
covered  by  the  apertural  (small  opening) 
lip  (Roth  1985). 

The  Morro  shoulderband  snail  is 
found  only  in  western  San  Luis  Obispo 
County.  At  the  time  of  its  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife  on  December  15,  1994  (59  FR 
64613),  the  Morro  shoulderband  snail 
was  known  to  be  distributed  near  Morro 
Bay.  Its  currently  known  range  includes 
areas  south  of  Morro  Bay,  west  of  Los 
Osos  Creek  and  north  of  Hazard  Canyon. 
Historically,  the  species  has  also  been 
reported  near  the  city  of  San  Luis 
Obispo  (type  locality  for  " morroensis") 
and  south  of  Cayucos  (Roth  1985). 

The  Morro  shoulderband  snail  occurs 
in  coastal  dune  and  scrub  communities 
and  maritime  chaparral.  Through  most 
of  its  range,  the  dominant  shrub 
associated  with  the  snail's  habitat  is 
mock  heather  (Ericameria  ericoides). 
Other  prominent  shrub  and  succulent 
species  are  buckwheat  [Eriogonum 
parvifolium),  eriastrum  (Eriastrum 
densi folium),  chamisso  lupine  {Lupinus 
chamissonis).  dudleya  [Dudleya  sp.), 
and  in  more  inland  locations,  California 
sagebrush  (Artemisia  califomica)  and 
black  sage  [Salvia  mellifera)  (Roth 
1985). 

Away  from  the  immediate  coast, 
immatiu-e  scrub  in  earlier  successional 
stages  may  offer  more  favorable  shelter 
sites  than  mature  stands  of  coastal  dune 
scrub.  The  immature  shrubs  provide 
canopy  shelter  for  the  snail,  whereas  the 
lower  limbs  of  larger  older  shrubs  may 
be  too  far  off  the  ground  to  offer  good 
shelter.  In  addition,  mature  stands 
produce  twiggy  litter  that  is  low  in  food 
value  (Roth  1985). 

No  studies  or  dociunented 
observations  exist  on  the  feeding 
behaviors  of  the  Morro  shoulderband 
snail.  Hill  (1974)  suggested  that  the 
snail  probably  feeds  on  the  fungal 
mycelia  (webs  or  mats  of  non- 
reproductive  fungal  strands)  growing  on 
decaying  plant  litter.  The  Morro 
shoulderband  snail  is  not  a  garden  pest 
and  is  essentially  harmless  to  gardens 
(Chambers  1997). 


Sarcophagid  flies  (family  of  flies  that 
rely  on  a  host  to  complete  its  life-cycle) 
have  been  observed  to  parasitize  the 
Monro  shoulderband  snail.  Empty 
puparia  ("cases"  left  behind  by  adult 
flies  emerging  from  pupae)  were 
observed  in  empty  snail  shells  by  Hill 
(1974),  Roth  (1985),  and  Kim  Touneh 
(Service,  pers.  comm.  1997).  Hill  (1974) 
and  Roth  (1985)  suggested  that  mortality 
from  infestations  of  larvae  of  this 
parasitic  fly  often  occurs  before  the 
snails  reach  reproductive  maturity.  The 
flies  may  have  a  significant  impact  on 
the  population  of  the  snail  (Roth  1985). 
Seasonal  drought  and/or  heat  may 
contribute  to  the  snail's  egg  mortality 
(Roth  1985).  Based  on  shell 
examination,  Roth  (1985)  also  suggested 
that  rodents  may  prey  on  the  snail. 

The  Morro  shoulderband  snail  is 
threatened  by  destruction  of  its  habitat 
due  to  increasing  development  and  by 
degradation  of  its  habitat  due  to 
invasion  of  nonnative  plant  species  (e.g., 
veldt  grass  [Ehrharta  calycino)), 
structural  changes  to  its  habitat  due  to 
matiuing  of  dune  vegetation,  and 
recreational  use  [e.g.,  heavy  off-highway 
activity).  In  addition  to  the  known 
threats,  possible  threats  to  the  snail 
include  competition  for  resources  with 
the  nonnative  brown  garden  snail 
(although  no  assessment  has  been  made 
of  possible  dietary  overlap  between  the 
species);  the  small  and  isolated  nature 
of  the  remaining  populations;  the  use  of 
pesticides  (including  snail  and  slug 
baits);  and  the  introduction  of  nonnative 
predatory  snails. 

Previous  Federal  Action 

We  entered  into  a  contract  with  the 
Sierra  Club  Foundation,  San  Francisco, 
California,  to  investigate  the  status  of 
California  land  snails.  A  final  report 
dated  August  25,  1975,  contained  data 
indicating  that  several  of  the  snails 
studied  could  be  considered  candidates 
for  listing  as  threatened  or  endangered 
species.  On  April  28,  1976,  we  proposed 
endangered  or  threatened  status  for  32 
land  snails  in  the  Federal  Register  (41 
FR  17742).  This  proposal  included  the 
Morro  shoulderband  snail  (under  the 
common  name  "banded  dune  snail")  as 
endangered.  However,  we  withdrew  the 
proposed  rulemaking  on  December  10, 
1979  (44  FR  70796),  because  of  the  1978 
amendments  to  the  Act,  which  required 
the  withdrawal  of  proposals  over  2  years 
old. 

In  1984,  we  undertook  a  status  review 
of  the  snail,  which  ended  in  a  report  by 
Roth  (1985).  Based  on  that  report,  we 
included  the  Morro  shoulderband  snail 
as  a  category  one  species  in  the  Animal 
Notices  of  Review  of  May  22,  1984  (40 
FR  675);  January  6,  1989  (54  FR  554); 


and  November  21,  1991  (56  FR  58820). 
A  category  one  species  is  one  on  which 
we  have  sufficient  information  to 
support  a  listing. 

On  December  23,  1991,  we  published 
a  proposed  rule  in  the  Federal  Register 
(56  FR  66400)  to  list  five  plants  and  the 
Morro  shoulderband  snail  as 
endangered.  We  reopened  the  comment 
period  on  June  8,  1992  (57  FR  24221). 
On  December  15,  1994,  we  published  a 
final  rule  adding  the  Morro 
shoulderband  snail  and  foiu  plants  to 
the  List  of  Endangered  and  Threatened 
Wildlife  as  endangered  species  (59  FR 
64613).  We  published  a  final  recovery 
plan  in  September  1998. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  Morro  shoulderband  snail  was  not 
prudent  because  such  designation 
would  not  benefit  the  species.  We  were 
also  concerned  that  critical  habitat 
designation  would  likely  result  in  an 
increased  threat  of  vandalism  or 
collection  of  the  species.  However,  we 
have  determined  that  instances  of 
vandalism  have  not  increased  since  the 
listing  of  the  Morro  shoulderband  snail, 
and  the  threats  to  this  species  and  its 
habitat  from  specific  instances  of 
collection  and  habitat  destruction  do 
not  outweigh  the  broader  educational, 
potential  regulatory,  and  other  possible 
benefits  that  designation  of  critical 
habitat  would  provide  for  this  species. 
A  designation  of  critical  habitat  can 
provide  educational  benefits  by  formally 
identifying  those  areas  essential  to  the 
conservation  of  the  species.  These  areas 
were  already  identified  in  the  recovery 
plan  as  the  focus  of  our  recovery  efforts 
for  the  Morro  shoulderband  snail. 

On  March  4,  1999.  the  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  of 
California  against  the  U.S.  Fish  and 
Wildlife  Service  and  Bruce  Babbitt, 
Secretary  of  the  Department  of  the 
Interior  (Secretary),  for  failiue  to 
designate  critical  habitat  for  seven 
species:  the  Alameda  whipsnake 
[Masticophis  lateralis  euryxanthus),  the 
Zayante  band-winged  grasshopper 
[Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana).  the  arroyo  southwestern 
toad  (Bufo  microscaphus  calif  amicus), 
the  San  Bernardino  kangaroo  rat 
(Dipodomys  merriami  parvus),  the 
spectacled  eider  [Somateria  fischeri), 
and  the  Steller's  eider  (Polysticta 
stelleri)  (Southwest  Center  for  Biological 
Diversity  v.  U.S.  Fish  and  Wildlife,  CIV 
99-1003  MMC).  On  November  5.  1999, 
William  Alsup,  U.S.  District  Judge, 
dismissed  the  plaintiffs'  lawsuit 
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pursuant  to  a  settlement  agreement 
entered  into  by  the  parties.  Publication 
of  this  proposed  rule  is  consistent  with 
that  settlement  agreement. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as;  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (D)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediues  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  criticjil  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  extinction  of  the  species 
(section  4(b)(2)  of  the  Act). 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
features  that  are  essential  for 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 
considerations  or  protection,  and  may 
provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified.  Critical  habitat  receives 
some  protection  from  destruction  or 
adverse  modification  through  required 
consultation  under  section  7  of  the  Act. 
See  "Section  7  Consultation"  below. 
Aside  from  the  protection  that  may  be 
provided  under  section  7,  the  Act  does 
not  provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 


management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery,  conservation,  and 
management  plans,  and  through  section 
7  consultations  and  section  10  permits. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  Morro  shoulderband 
snail,  we  used  the  best  scientific  and 
commercial  data  available.  This 
included  data  from  research  and  survey 
observations  published  in  peer- 
reviewed  articles,  recovery  criteria 
outlined  in  the  recovery  plam,  regional 
Geographic  Information  System  (CIS) 
vegetation  coverages,  and  data  collected 
from  reports  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species.  These 
include,  but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  or 
other  nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding  and  reproduction;  and  habitats 
that  are  protected  from  disturbance  or 
are  representative  of  the  historic  and 
ecological  distributions  of  a  species. 

The  primary  constituent  elements  of 
critical  habitat  for  the  Morro 
shoulderband  snail  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal. 
The  areas  we  are  proposing  to  designate 
as  critical  habitat  provide  some  or  all  of 
the  primary  constituent  elements,  which 
are:  sand  or  sandy  soils;  a  slope  not 
greater  than  10  percent;  and  the 
presence  of,  or  the  capacity  to  develop, 
native  coastal  dune  scrub  vegetation. 
This  vegetation  is  typically  represented, 
but  not  exclusively,  by  mock  heather, 
buckwheat,  eriastrum,  chcunisso  lupine, 
dudleya,  and  in  more  inland  locations, 
California  sagebrush  and  black  sage. 
Some  of  the  habitat  in  the  proposed 
units  could  be  improved  through  habitat 
rehabilitation  or  improved  management 
(e.g.,  removal  of  normative  species). 


Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  map  areas  that  have  the 
features  essential  to  the  conservation  of 
the  species,  we  used  data  on  known 
Morro  shoulderband  snail  locations  and 
conservation  planning  areas  that  were 
identified  in  the  final  recovery  plan 
(Service  1998)  as  essential  for  the 
recovery  of  the  species.  All  of  the 
proposed  critical  habitat  areas  are 
occupied. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  Morro  shoulderband  snail 
conservation.  Areas  of  existing  features 
and  structures  within  the  unit 
boundaries,  such  as  buildings,  roads, 
aqueducts,  railroads,  airports,  and 
paved  areas,  will  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
these  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
affect  the  species  and/or  the  primary 
constituent  elements  in  adjacent  critical 
habitat. 

We  also  considered  the  existing  status 
of  lands  in  designating  areas  as  critical 
habitat.  The  Morro  shoulderband  snail 
is  known  to  occur  on  State,  county,  and 
private  lands.  Section  10(a)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
taking  of  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  t  onservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
requested  incidental  take.  Non-Federal 
and  jnivate  lands  that  are  covered  by  an 
existing  operative  HCP  and  an  executed 
implementation  agreement  (lA)  for 
Morro  shoulderband  snail  under  Section 
10(a)(1)(B)  of  the  Act  receive  special 
management  and  protection  under  the 
terms  of  the  HCP/IA  and  therefore  are 
not  proposed  for  inclusion  in  critical 
habitat  since  then  do  not  meet  the 
definition  of  critical  habitat  in  section 
3(5)  of  the  Act. 

Critical  habitat  designation  is  not 
intended  to  discourage  the  development 
of  HCPs  to  protect  essential  habitat  areas 
for  the  Morro  shoulderband  snail  on 
non-Federal  lands.  To  tJie  contrary,  we 
consider  HCPs  to  be  one  of  the  most 
important  methods  through  which  non- 
Federal  landowners  can  help  conserve 
listed  species  while  resolving  potential 
land-use  conflicts.  We  provide  technical 
assistance  and  work  closely  with 
applicants  throughout  development  of 
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HCPs  to  help  identify  special 
management  considerations  for  listed 
species.  We  intend  that  HCPs  provide  a 
package  of  protection  and  management 
measures  sufficient  to  address  the 
conservation  needs  of  the  species. 


Proposed  Critical  Habitat  Designation 

The  approximate  area  encompassing 
proposed  critical  habitat  by  land 
owTiership  is  shown  in  Table  1. 
Proposed  critical  habitat  includes  Morro 
shoulderband  snail  habitat  throughout 
the  species'  existing  range  in  the  United 
States  (i.e.,  San  Luis  Obispo  County, 


California).  Lands  proposed  are  under 
private  and  State  and  local  ownership. 
The  species  is  not  known  to  occiir  or  to 
have  historically  occurred  on  Federal 
lands.  Lands  proposed  as  critical  habitat 
have  been  divided  into  three  Critical 
Habitat  Units.  Brief  descriptions  of  each 
unit,  and  our  reasons  for  proposing  it  as 
critical  habitat,  are  presented  below. 


Table  1  .—Approximate  Critical  Habitat  in  Hectares  (ha)  and  Acres  (ac)  by  County  and  Land  Ownership 

[Area  estimates  reflect  critical  habitat  unit  boundaries.  Not  all  the  areas  within  those  broad  tjoundaries.  such  as  cities,  towns,  or  other  develop- 
ments, will  be  considered  critical  habitat  since  these  areas  do  not  contain  habitat  considered  essential  to  the  survival  of  the  Morro 
shoulderband  snail.] 


County 

Federal  land 

Local/state  land 

Private  land 

Total 

San  Luis  Obispo 

N/A 

790  ha 

249  ha 

1,039  ha. 

(1,951  ac)  

(615  ac)  

(2,566  ac). 

Unit  1:  Morro  Spit  and  West  Pecho 

Unit  1  encompasses  areas  managed  by 
Montana  de  Oro  State  Park  (Dunes 
Natural  Preserve)  and  the  City  of  Morro 
Bay  (north  end  of  spit),  including  the 
length  of  the  spit  and  the  foredune  areas 
extending  south  towcird  Hazard  Canyon. 
The  unit  is  occupied  by  the  Morro 
shoulderband  snail,  and  it  provides 
dune  scrub  habitat  for  the  species.  The 
spit's  windward  side  and  its  north  end 
are  nonvegetated;  patches  of  vegetation 
occur  along  its  leeward  side  on  Morro 
Bay.  The  West  Pecho  portion  of  this  unit 
lies  to  the  east  of  the  Morro  Spit 
Conservation  Planning  Area  and  is 
bounded  on  the  east  by  Pecho  Road  and 
the  community  of  Los  Osos.  It  extends 
north  to  the  Bay  and  south  to  Hazard 
Canyon.  Elevations  range  from  sea  level 
on  the  Bay  to  about  75  meters  (m)  (250 
feet  (ft))  along  its  southeastern  edge. 
Vegetation  associations  include  coastal 
dune  scrub,  with  coastal  sage  scrub 
closer  to  Hazard  Canyon.  The  California 
Department  of  Fish  and  Game  owns  an 
ecological  reserve  in  this  unit,  which  is 
managed  cooperatively  with  adjoining 
State  Park  property.  Privately  ownied 
lands  occur  to  the  northeast  in  the 
community  of  Los  Osos,  but  no  private 
lands  are  included  in  this  unit  and  are 
not  reflected  in  the  approximate  area  of 
the  critical  habitat  proposed. 
Approximately  676  hectares  (ha)  (1,670 
acres  (ac))  occur  on  State  land,  and  65 
ha  (160  ac)  occur  on  local  government 
land. 

Unit  2:  South  Los  Osos 

Unit  2  is  bounded  on  the  north  and 
east  by  residential  development  in  the 
community  of  Los  Osos  and  agricultural 
fields.  The  area  on  the  lower  slopes  of 
the  Irish  Hills,  where  the  vegetation  is 
composed  of  maritime  chaparral,  is 
currently  occupied  by  the  Morro 
shoulderband  snail  and  is  considered 


essential.  We  are  designating 
approximately  130  ha  (320  ac)  of  this 
area  as  critical  habitat.  This  area  is 
privately  owned. 

Unit  3:  Northeast  Los  Osos 

The  Northeast  Los  Osos  Critical 
Habitat  Unit  includes  undeveloped 
areas  between  Los  Osos  Creek  and 
Bajrwood  Park  and  is  divided  by  South 
Bay  Boulevard.  Its  elevation  range  is 
from  sea  level  to  about  30  m  (100  ft). 
Vegetation  is  dominated  by  variants  of 
coastal  sage  and  dune  scrub,  with 
scattered  stands  of  manzanita 
{Arctostaphylos  spp.)  and  coast  live  oak 
[Quercus  agrifolia).  The  Morro 
shoulderband  snail  is  known  to  occupy 
thtf  unit.  This  unit  includes  the  State- 
and  county-owTied  Elfin  Forest  Preserve, 
portions  of  Morro  Bay  State  Park,  and 
privately  owned  lands.  The  Los  Osos 
Center,  Hord  Residential,  and  MCI/ 
Worldcom  HCPs  fall  within  the  unit 
boundaries,  but  areas  where  take  has 
been  authorized  are  not  being  proposed 
for  critical  habitat.  Approximately  49  ha 
(121  ac)  of  proposed  critical  habitat  in 
this  unit  occur  on  State  land,  and  119 
ha  (295  ac)  occur  on  private  land. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  When  multiple  units  of 
critical  habitat  are  designated,  each  unit 
may  serve  as  the  basis  of  a  jeopardy 
analysis  if  protection  of  different  facets 
of  the  species'  life  cycle  or  its 
distribution  are  essential  to  the  species 
as  a  whole  for  both  its  survival  and 


recovery.  Individuals,  organizations, 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Fei  eral 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  In  50  CFR  402.02,  "jeopardize  the 
continued  existence"  (of  a  species)  is 
defined  as  engaging  in  an  activity  likely 
to  result  in  an  appreciable  reduction  in 
the  likelihood  of  survival  and  recovery 
of  a  listed  species.  "Destruction  or 
adverse  modification"  (of  critical 
habitat)  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  the 
survival  and  recovery  of  the  listed 
species  for  which  critical  habitat  was 
designated.  Thus,  the  definitions  of 
"jeopardy"  to  the  species  and  "adverse 
modification"  of  critical  habitat  are 
nearly  identical. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisorj'. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
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critical  iiabitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  a  biological 
opinion  if  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  tihe  opinion  (see  50 
CFR  402.10(d)). 

Under  section  7(a)(2),  if  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  advise  the  agencies  whether  the 
permitted  actions  would  likely 
jeopardize  the  continued  existence  of 
the  species  or  adversely  modify  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  criticcd  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Reasonable  and 
prudent  alternatives  can  vary  from 
slight  project  modifications  to  extensive 
redesign  or  relocation  of  the  project. 
Costs  associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequenUy  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  private  or  State  lands 
requiring  a  permit  fi-om  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  (USACE) 
under  section  404  of  the  Clean  Water 


Act  or  a  section  10(a)(1)(B)  permit  from 
the  Service,  or  some  other  Federal 
action,  including  funding  (e.g.,  from  the 
Federal  Highway  Administration  (FHA), 
Environmental  Protection  Agency 
(EPA),  or  Federal  Emergency 
Management  Agancy  (FEMA)),  will  also 
be  subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat,  and 
actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted,  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  Morro 
shoulderband  snail  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  destroy  or  adversely 
modify  critical  habitat  include,  but  are 
not  limited  to: 

(1)  Activities  that  result  in  excavation, 
mechanized  land  clearing,  or 
uncontrolled  burning  of  coastal  dune 
scrub  vegetation;  and 

(2)  Activities  that  could  lead  to  the 
introduction  of  exotic  species  into 
occupied  Morro  shoulderband  snail 
habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  "result  in  the 
destruction  or  adverse  modification 
of 'critical  habitat  with  the  requirements 
for  actions  that  may  "jeopardize  the 
continued  existence  of  a  listed  species. 
Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases,  the 
ramifications  of  its  designation  are  few 
or  none.  Designation  of  critical  habitat 
in  areas  occupied  by  the  Monro 
shoulderband  snail  is  not  likely  to  result 
in  a  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  When  critical  habitat 


is  designated  in  unoccupied  areas,  the 
designation  could  result  in  an  increase 
in  regulatory  requirements  on  Federal 
agencies;  however,  all  of  the  proposed 
critical  habitat  for  the  Morro 
shoulderband  snail  is  occupied. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species.  The 
actions  we  consult  on  include,  but  are 
not  limited  to: 

(1)  Activities  conducted  by  the 
USACE  (e.g.,  ordnance  removal); 

(2)  Road  construction  and 
maintenance  funded  by  the  FHA;  and 

(3)  Other  activities  funded  or 
permitted  by  Federal  agencies  (e.g., 
EPA,  FEMA). 

Relationship  to  Habitat  Conservation 
Plans 

Several  habitat  conservation  planning 
efforts  have  been  completed  within  the 
range  of  the  Morro  shoulderband  snail. 
The  Los  Osos  Center  HCP,  Hord 
Residential  HCP,  and  MCI/Worldcom 
HCP  contributed  funds  toward  the 
purchase  and  perpetual  management  of 
several  acres  to  serve  as  conservation 
sites  for  the  Morro  shoulderband  snail. 
Because  the  snail  habitat  preserved  in 
these  existing  HCP  planning  areas  will 
be  managed  for  the  benefit  of  the  snail 
under  the  terms  of  the  individual  HCPs, 
no  additional  management 
considerations  or  protections  are 
required  for  those  lands.  Therefore,  we 
have  determined  that  non-Federal  lands 
within  approved  HCP  planning  areas  for 
the  Morro  shoulderband  snail  do  not 
meet  the  definition  of  critical  habitat  in 
the  Act,  and  we  are  not  proposing 
designation  of  such  lands  as  critical 
habitat. 

HCPs  ciurently  under  development 
are  intended  to  provide  for  protection 
and  management  of  habitat  areas 
essential  for  the  conservation  of  the 
Morro  shoulderband  snail,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
snail.  The  process  also  enables  us  to 
conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
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specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  provide  technical  assistance  and 
work  closely  with  applicants  throughout 
the  development  of  HCPs  to  identify 
appropriate  conservation  management 
and  lands  essential  for  the  long-term 
conservation  of  the  Morro  shoulderband 
snail.  Several  HCP  efforts  are  now  under 
way  for  listed  species  in  areas  within 
the  range  of  the  Morro  shoulderband 
snail  in  areas  we  propose  as  critical 
habitat.  These  HCPs,  coupled  with 
appropriate  adaptive  management, 
should  provide  for  the  conservation  of 
the  species.  However,  since  these  HCP 
are  not  completed  these  areas  have  been 
included  in  this  proposed  critical 
habitat  designation.  We  are  soliciting 
comments  on  whether  future  approval 
of  HCPs  and  issuance  of  section 
10(a)(1)(B)  permits  for  the  Morro 
shoulderband  snail  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  lands  within  the  HCP  area  and, 
if  so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  V'pntura  Fish  and  Wildlife 
Office  (see  addresses  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
Eastside  Federal  Complex,  911  N.E.  11th 
Ave,  Portland,  OR  97232  (telephone 
503/231-2063;  facsimile  503/231-6243). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  aiialysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 


fined  determination.  When  completed, 
we  will  aimounce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be'as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  cormnents  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  benefits  of  exclusion; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Morro 
shoulderband  snail  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designation  of  critical 
habitat  for  the  Morro  shoulderband 
snail,  such  as  those  derived  from 
nonconsumptive  uses  [e.g.,  hiking, 
camping,  bird-watching,  "existence 
values,"  improved  air  quality,  increased 
soil  retention,  and  changes  in 
administration  i.e.  maintenance  of  area). 

In  this  proposed  rule,  we  do  not 
propose  to  designate  critical  habitat  on 
non-Federal  and  private  lands  within 
the  boundaries  of  an  existing  approved 
HCP  with  an  executed  lA  for  Morro 
shoulderband  snail  approved  under 
section  10(a)(1)(B)  of  the  Act  because 
the  existing  HCP  provides  for  long-term 
commitments  to  conserve  the  species 
and  areas  essential  to  the  conservation 
of  the  snail.  We  believe  that  such  areas 
do  not  meet  the  definition  of  critical 
habitat  because  they  do  not  need  special 
management  considerations  or 
protection.  However,  we  are  specifically 
soliciting  comments  on  the 
appropriateness  of  this  approach,  and 
on  the  following  or  other  alternative 
approaches  for  critical  habitat 
designation  in  areas  covered  by  existing 
approved  HCPs: 

(1)  Designate  critical  habitat  without 
regard  to  existing  HCP  boundaries  and 


allow  the  section  7  consultation  process 
on  the  issuance  of  the  incidental  take 
permit  to  ensure  that  any  take  we 
authorized  will  not  destroy  or  adversely 
modify  critical  habitat;  or 

(2)  Designate  as  critical  habitat 
reserves,  preserves,  and  other 
conservation  lands  identified  by 
approved  HCPs  on  the  premise  that  they 
encompass  areas  that  are  essential  to 
conservation  of  the  species  within  the 
HCP  area  and  will  continue  to  require 
specied  management  protection  in  the 
future.  Under  this  approach,  all  other 
lands  covered  by  existing  approved 
HCPs  where  incidental  take  for  the 
Morro  shoulderband  snail  is  authorized 
under  a  legally  operative  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Act  would  be  excluded  from  critical 
habitat. 

The  amount  of  critical  habitat  we 
designate  for  the  Morro  shoulderband 
snail  in  a  final  rule  may  either  increase 
or  decrease,  depending  upon  which 
approach  we  adopt  for  dealing  with 
designation  in  areas  of  existing 
approved  HCPs. 

We  are  also  seeking  comments  on 
critical  habitat  designation  relative  to 
future  HCPs.  Several  conservation 
plaiming  efforts  are  now  under  way 
within  the  range  of  the  Morro 
shoulderband  snail,  and  other  listed  and 
nonlisted  species,  in  areas  we  are 
proposing  as  critical  habitat.  For  areas 
where  HCPs  are  currently  under 
development,  we  are  proposing  to 
designate  critical  habitat  for  areas  that 
we  believe  are  essential  to  the 
conservation  of  the  species  and  need 
special  management  or  protection.  We 
invite  comments  on  the  appropriateness 
of  this  approach. 

In  addition,  we  invite  comments  on 
the  following  or  other  approaches  for 
addressing  critical  habitat  within  the 
boundaries  of  future  approved  HCPs 
upon  issuance  of  section  10(a)(1)(B) 
permits  for  the  Morro  shoulderband 
snail: 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensiu*  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
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issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
Morro  shoulderband  snail,  we  would 
revise  the  critical  habitat  designation  to 
exclude  areas  outside  the  reserves, 
preserves,  or  other  conservation  lands 
established  under  the  plan.  Consistent 
with  our  listing  program  priorities,  we 
would  publish  a  proposed  rule  in  the 
Federal  Register  to  revise  the  critical 
habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  cirea  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boimdaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occiu-  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting. 

Please  submit  comments  as  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  encryption.  Please  also 
include  "Attn:  [RIN  number]"  and  your 
name  and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Ventura  Office  at  phone  number  805/ 
644-1766. 


Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  thefr  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circiunstances.  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  yoiu-  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1.  1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register.  We  v^ill  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor  of  our  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 


Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  vvTite  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  understand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  The  Morro 
shoulderband  snail  was  listed  as  an 
endangered  species  in  1994.  In  fiscal 
years  1994  through  1999,  we  conducted 
nine  formal  section  7  consultations  with 
other  Federal  agencies  to  ensiu'e  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  snail. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  ujiless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  oxii  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of 
currentiy  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
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are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Morro 
shoulderband  snail  since  the  listing  in 
1994.  The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  additional 


restrictions  to  those  that  ciurently  exist 
because  all  of  the  proposed  critical 
habitat  occurs  in  occupied  areas. 
Because  of  the  potential  for  impacts  on 
other  Federal  agency  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
ciurently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 


continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  poUcy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act. 


Table  2.— Impacts  of  Morro  Shoulderband  Snail  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only 

Additional  activities  poten- 
tially affected  by  critical 
habitat  designation^ 

Federal  Activities  Potentially  Affected^ 

Activities  conducted  by  USAGE  (e.g.  ordnance  removal) 
Activities  that  require  a  Federal  action  (f)ermit.  author- 
ization, or  funding)  and  n>ay  remove  or  destroy  Morro 
shoulderband  snail  habitat  by  mechanical,  chemical, 
or  other  means  (e.g.,  grading,  overgrazing,  construc- 
tion, road  building,  herbicide  application,  recreational 
use,  etc.)  or  appreciably  decrease  habitat  value  or 
quality  through  indirect  effects  (e.g.,  edge  effects,  in- 
vasion of  exotic  plants  or  animals,  fragmentation  of 
habitat). 

None 

Private  or  other  non-Federal  Activities  Potentially  Af- 
fecteds. 

None. 

^  This  column  represents  activities  potentially  affected  by  ttie  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species 

2  Activities  initiated  by  a  Federal  agency. 

3  Activities  initiated  by  a  private  or  other  non-Federal  entity  ttrat  may  need  Federal  autfwrization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
cmd  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  occupied  critical  habitat.  As 
indicated  on  Table  1  (see  Proposed 
Critical  Habitat  Designation  section),  we 
designated  property  owned  by  State  and 
'local  governments,  and  private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Activities  conducted  by  the 
USAGE  (e.g.  ordnance  removal); 

(2)  Road  construction  and 
maintenance  funded  by  the  FHA;  and 

(3)  Other  activities  funded  or 
permitted  by  Federal  agencies  (e.g., 
EPA.  FEMA). 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 


actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  cmticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  vvrill 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  of  critical  habitat 
occupied  by  the  species. 


Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.j 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
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takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  Monro 
shoulderband  snail.  Due  to  ciurent 
public  knowledge  of  the  species 
protection,  the  prohibition  against  take 
of  the  species  both  within  and  outside 
of  the  designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictioils  in  areas  of  occupied  critical 
habitat,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  HCPs  and  issuance  of 
incidental  take  permits.  Landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
Morro  shoulderband  snail. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  CaJifomia.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  Morro 
shoulderband  snail  imposes  no 
additional  restrictions  to  those  currently 
in  place  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  govermnents  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  By 
making  this  definition  and 
identification,  we  would  not  alter  where 
and  what  federally  sponsored  activities 
may  occur.  However,  having  this 
information  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 


meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  propose  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act,  and  plan 
public  hearings,  if  requested,  on  the 
proposed  designation  during  the 
comment  period.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Morro  shoulderband  snail. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  you  must  send  your 
comments  to  OMB  by  the  above 
referenced  date. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemraent-to-Govermnent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Government-to-Govemment  basis. 

We  determined  that  no  Tribal  lands 
are  essential  for  the  conservation  of  the 
Morro  shoulderband  snail  because  no 
Tribal  lands  support  populations  of 
snails  or  suitable  habitat.  Therefore,  we 
are  not  proposing  to  designate  critical 
habitat  for  the  Morro  shoulderband  snail 
on  Tribal  lands. 
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List  of  subiecls  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Reuulaticin  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 


PAP" 


[AMENDED] 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1.'>44;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
62.5,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  for 
"Snail,  Morro  shoulderband  (=Banded 
dune)"  under  "SNAILS"  to  read  as 
follows: 


§17.11     Enda-ger 
Wildlife. 


(h)*  * 


and  threatenen 
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Species 


Common  name 


Scientific  name 


Vertebrate  popu-  r  »     i  k  k;         c 

Historic  range  lation  where  endan-       Status      When  listed     ^""cai  "aD""        special 


gered  or  threatened 


tat 


rules 


Snails 


Snail,  Morro  Helminthoglypta 

shouldert)and  walkeriana. 

(=Banded  dune). 


U.S.A.  (CA) 


NA 


567 


17.95(g) 


NA 


3.  Amend  §  17.95  by  adding  new 
paragraph  (f)  to  read  as  follows: 

§""95     Cnticai  habitat-    »:sr  and  vvsldhte. 


(f)  Clams  and  snails. 


Morro  Shoulderband  Snail  [Helminthoglypta 
walkeriana) 

1.  Critical  habitat  units  are  depicted  for 
San  Luis  Obispo  County,  California,  on  the 
map  below. 
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minute  topographic  quadrangle.  Other 
boundaries  are  based  upon  the  PubHc  Land 
Survey  System.  Within  the  historical 
boundaries  of  the  Canada  De  Los  Osos  Y 
Pecho  Y  Islay  Mexican  Land  Grant, 
boundaries  are  based  upon  section  lines  that 
are  extensions  to  the  Public  Land  Survey 
System  developed  by  the  California 
Department  of  Forestry  and  obtained  by  us 
from  the  State  of  California's  Stephen  P. 
Teale  Data  Center.  Township  and  Range 
numbering  is  derived  from  the  Mount  Diablo 
Base  and  Meridian. 

Map  Unit  1:  T.  29  S.,  R.  10  E..  all  of  section 
J5  above  mean  sea  level  (MSL);  T.  30  S.,  R. 
10  E.  All  portions  of  sections  1,  2,  11,  12,  14, 
22,  and  27  above  MSL,  SWV4NWV4  section 
13  above  MSL,  WVzNW'/*  section  24,  all  of 
section  23  above  MSL  except  SV2SEV4, 
NWV4NWV4  section  26,  NV2NV2  section  34. 

Map  Unit  2:  T.  30  S.,  R.  10  E..  EV2NEV4 
section  24;  T.  30  S.,  R.  11  E.,  EV4NV2  section 
19. 

Map  Unit  3:  T.  30  S.,  R.  11  E.,  All  of  NEV4 
section  7  above  MSL;  in  section  8, 
NWV4NWV4,  SV2NWV4,  SWV4,  and 
NfWV4SEV4. 

2.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are  not 
limited  to,  those  habitat  components  that  are 
essential  for  the  primary  biological  needs  of 
foraging,  sheltering,  reproduction,  and 
dispersal.  The  primary  constituent  elements 
for  the  Morro  shoulderband  snail  are  the 
following:  sand  or  sandy  soils;  a  slope  not 
greater  than  10  percent;  and  the  presence  of, 
or  the  capacity  to  develop,  coastal  dune  scrub 
vegetation. 

3.  Critical  habitat  does  not  include  existing 
developed  sites  consisting  of  buildings, 
roads,  aqueducts,  railroads,  airports,  paved 
areas;  and  similar  features  and  structures. 

Dated:  June  29,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  00-17257  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Pan  17 

RIN  1018-AG07 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Reclassification 
of  Scutellaria  montana  (large-flowered 
skullcap)  from  Endangered  to 
Threatened 

agency:  Fish  and.Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  iService)  proposes  to  reclassify 
Scutellaria  montana  (large-flowered 
skullcap)  from  its  present  endangered 
status  to  threatened  status  under  the 
authority  of  the  Endangered  Species  Act 


of  1973,  as  amended  (Act),  because  the 
endangered  designation  no  longer 
correctly  reflects  the  current  status  of 
this  plant.  This  proposed 
reclassification  is  based  on  the 
substantial  improvement  in  the  status  of 
this  species.  Since  listing,  22  additional 
sites  have  been  discovered,  and  the  total 
know^n  number  of  individuals  has 
increased  from  about  6,700  to  more  than 
48,000.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  for  threatened 
plants  as  provided  by  the  Act,  to  large- 
flowered  skullcap.  We  are  seeking  data 
and  comments  from  the  public. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
11,  2000.  Public  hearing  requests  must 
be  received  by  August  28,  2000. 
ADDRESSES:  Comments,  materials,  and 
requests  for  a  public  hearing  concerning 
this  proposal  should  be  sent  to  the  State 
Supervisor,  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  160  Zillicoa 
Street,  Asheville,  North  Carolina  28801. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Allen  Ratziii::  a*.  ;;ic  ^ijuve  address,  by 
phone  at  828/258-3939,  Ext.  229,  or  by 
E-mail  at  Allen_Ratzlaff@fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Scutellaria  montana  is  a  perennial 
herb  with  solitary,  erect,  four-angled, 
hairy  stems  usually  from  30  to  50 
centimeters  (cm)  (11  to  19  inches  (in)) 
tall.  The  leaves  are  lanceolate  (shaped 
like  a  lance-head,  several  times  longer 
than  wide,  broadest  above  the  base  and 
narrowed  to  the  apex)  to  ovate  (egg- 
shaped,  with  the  broader  end  at  the 
base),  on  1  to  2  cm  (0.4  to  0.8  in) 
petioles  (the  stalk  of  a  leaf  that  attaches 
it  to  the  stem),  with  blades  (the 
expanded  portion  of  a  leaf)  5  to  8  cm  (2 
to  3  in)  long  and  3  to  5  cm  (1  to  2  in) 
wide.  The  leaf  margins  (the  edge  of  the 
leaf)  are  crenate  (rounded,  tooth-like 
edges)  to  serrate  (having  sharp  teeth 
pointing  forward)  and  hairy  on  both 
surfaces.  The  inflorescence  (the 
flowering  part  of  a  plant)  is  a  terminal 
(at  the  end  of  the  stalk),  leafy-bracted  (a 
"modified"  leaf)  raceme  (simple  flower), 
with  or  without  paired  lateral  racemes 
at  the  base.  The  calyx  (the  outer  part  of 
the  flower)  is  two-lobed  with  a  "cap" 
just  above  the  base  of  the  upper  lobe 
(characteristic  of  the  genus  Scutellaria). 
The  corolla  (petals)  is  relatively  large, 
2.6  to  3.5  cm  (1  to  1.4  in)  long,  blue  and 
white,  and  lacking  a  fleshy  ridge 
(aimulus)  within  the  corolla  tube  near 


the  top  of  the  calyx.  Flowering  occurs 
from  mid-May  to  early  June;  and  fruits 
mature  in  June  and  early  July. 

Bridges  (1984)  stated,"  "The  genus 
Scutellaria  can  be  easily  recognized  by 
its  distinctive  calyx,  with  a  protrusion, 
or  'cap'  on  the  upper  lobe."  Scutellaria 
montana  could  be  confused  with  other 
species  of  Scutellaria.  Bridges  (1984) 
also  listed  some  important  characters  of 
Scutellaria  montana:  (1)  A  terminal 
inflorescence;  (2)  a  large  corolla  at  least 
2.5  cm  (1  in)  long;  (3)  tapering  or 
truncate  (ending  abruptly)  leaf  bases, 
never  cordate  (heart  shaped);  (4)  a 
midstem  with  at  least  some  stipitate 
(short  stem)  glandular  hairs;  (5)  no 
sessile  (without  a  footstalk  of  any  kind) 
glands  on  the  upper  leaf  surface,  (6)  a 
fairly  densely  pubescent  (hairy)  lower 
leaf  surface,  often  with  glandular  hairs; 
and  (7)  a  corolla  tube  lacking  an 
annulus  within. 

Dr.  A.  W.  Chapman  described 
Scutellaria  montana  in  1878.  Since 
then,  the  taxonomy  of  Scutellaria 
montana  has  undergone  a  period  of 
debate.  Penland  (1924)  reduced  the 
taxon  to  a  variety  of  Scutellaria  serrata. 
Leonard  (1927)  later  reinstated  the 
species,  but  he  made  no  distinction 
between  Scutellaria  pseudoserrata  and 
Scutellaria  montana  (Collins 
unpublished).  Epling  (1942)  restored  the 
taxon  to  full  species  status  and  clarified 
the  questions  regarding  the  taxonomic 
differences  between  Scutellaria 
pseudoserrata  and  Scutellaria  montana. 

In  the  field,  Scutellaria  montana  is 
most  likely  to  be  confused  with 
Scutellaria  pseudoserrata.  The  two 
species  have  a  similar  range  and  habitat 
and  are  sometimes  found  growing 
together.  Scutellaria  montana  is  the 
only  species  of  Scutellaria  that  lacks  an 
annulus  within  the  corolla  tube. 
Further,  Scutellaria  pseudoserrata  has 
transparent  sessile  glands  on  the  upper 
leaf  surface  and  hairs  only  on  the  veins 
and  leaf  margins.  In  contrast,  Scutellaria 
montana  has  a  fine,  even-mixed 
glandular  and  nonglandular  "velvety" 
pubescence  on  the  upper  and  lower  leaf 
surface.  Two  other  skullcaps  that  can 
occur  in  the  same  region  are  Scutellaria 
elliptica  and  Scutellaria  ovata,  both  of 
which  have  smaller  flowers  and 
branching  inflorescences.  Scutellaria 
elliptica  tends  to  have  leaf  margins  with 
roimded  teeth  and  noticeably  longer 
hairs  on  the  leaf,  and  Scutellaria  ovata 
has  strongly  cordate  leaf  bases  and 
flowers  later  in  the  season. 

The  pollination  biology  of  this  species 
has  not  been  described.  Collins 
(unpublished)  and  Cruzan  (Shea  and 
Hogan  1998)  observed  bees  [Apiodea) 
visiting  plants,  and  Kemp  and  Knauss 
(1990)  observed  butterflies,  wasps,  and 
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hummingbirds  occasionally  visiting  the 
plants. 

Scutellaria  montana  is  known  from 
the  southern  portion  of  the  Ridge  and 
Valley  Physiographic  Province  in 
Marion  and  Hamilton  Counties  in 
Termessee;  Dade,  Floyd,  Chattooga, 
Gordon,  Catoosa,  and  Walker  Coxmties 
in  Georgia:  and  the  Cumberland  Plateau 
Province  in  Sequatchie,  Marion,  and 
Hamilton  Counties  in  Tennessee. 

According  to  Bridges  (1984),  the 
geological  strata  underlying  the  sites  for 
Scutellaria  montana  include  most  of  the 
major  slope-forming  formations  of  the 
region:  shale,  chert,  limestone,  and 
sandstone  from  Cambrian  to 
Pennsylvanian  in  age.  Most  sites  in 
Tennessee  occur  on  the  Upper 
Mississippian  Pennington  Formation 
and  Lower  Permsylvanian  sandstones 
and  shales.  Most  of  the  sites  in  the 
Lookout  Mountain  portion  of  the 
Chickamauga-Chattanooga  National 
Military  Park  are  found  on  Fort  Payne, 
St.  Lewis,  Warsaw.  Monteagle,  and 
Bangor  Formations  that  underlie  the 
Pennington  Formations  (McKerrow  and 
Pyne  1993).  The  Georgia  portion  of  the 
Ridge  and  Valley  is  underlain  by 
Paleozoic  rock  such  as  sandstone, 
shales,  and  limestone  (Lipps  and 
DeSelm  1969).  The  Georgia  sites  are 
found  on  Mississippian  Formations 
including  Rome,  Red  Mountain,  and 
Rockwood  (Collins  unpublished).  Site 
elevations  range  from  189  meters  (620 
feet)  to  562  m  (1844  ft)  above  sea  level. 

All  populations  occur  on  coUuvial 
soils  over  bedrock  composed  of  shale, 
chert,  or  limestone.  The  soils  are 
generally  rocky,  shallow,  well-drained, 
and  slightly  acidic.  Soil  depth  ranges 
from  deep  to  a  thin  layer,  no  more  than 
3  cm  (1.2  in)  deep,  over  bedrock.  In 
Georgia,  the  soil  is  generally  stony, 
shaley,  or  cherty  silt  loam  or  silty  clay 
loam  ranging  in  depth  from  0.2  m  (8  in) 
to  1.4  m  (55  in).  The  average  pH  is  5.6 
and  ranges  from  4.5  to  6.3  (Collins 
unpublished). 

Bridges  (1984)  described  the  habitat  of 
Scutellaria  montana  as  ".  .  .  rocky, 
submesic  to  xeric,  well-drained,  slightly 
acidic  slope,  ravine  and  stream  bottom 
forests  in  the  Ridge  and  Valley  and 
Cumberland  Plateau  provinces  of 
Northwestern  Georgia,  and  adjacent 
southeastern  Tennessee  (and  probably 
Alabama)."  Bridges  (1984)  also  listed 
distinguishing  characteristics  of  the 
forests  where  Scutellaria  montana  is 
found  as:  (1)  A  history  of  some  natural 
pine  occurrence;  (2)  a  canopy 
dominated  by  oaks  and  hickories;  (3)  a 
mostly  deciduous  shrub  layer  with  some 
evergreen  Vaccinium;  (4)  a  moderately 
dense  herb  layer  with  mesic  and  xeric 
species;  and  (5)  the  site  occurring  on 


well-consolidated  paleozoic  to 
precambrian  strata,  often  with  some 
exposed  rock. 

Forest  composition  data  has  been 
collected  on  sites  in  the  Marshall  Forest 
and  Marion  County  populations 
(Faulkner  1993;  CoUins,  unpubUshed: 
Lipps  1966).  Data  from  the  sites  where 
Scutellaria  montana  was  first  studied 
indicated  that  it  occiured  in  late- 
successional  forests.  Studies  of  other 
sites  suggest  that  it  is  more  of  a  mid-  to 
late-successional  species  (Bridges  1984; 
Collins,  unpublished;  Lipps  1966).  At  a 
Marion  County,  Termessee,  site, 
Faulkner  (1993)  observed  Scutellaria 
montana  persisting  in  an  area  where 
timbering  activities  had  occurred  and 
where  the  plants  had  been  subjected  to 
low-intensity  ground  fires.  He 
concluded  that,  while  individual  plants 
established  before  the  distiubance  may 
siuvive,  recruitment  into  disturbed  sites 
is  not  likely.  Fail  and  Sommers  (1993) 
conducted  a  study  on  the  Marshall 
Forest  that  suggests  the  associated 
species  Quercus  prinus  (Chestnut  oak) 
and  Oxydendrum  arboreum  (Sourwood) 
may  be  producing  toxic  compounds  that 
may  be  inhibiting  growth  and 
germination  of  Scutellaria  montana  near 
them. 

Scutellaria  montana  does  not  appear 
to  compete  well  with  other  herbaceous 
species,  especially  colonial  plants  that 
can  propagate  from  extensive  root 
structures,  and  is  not  foimd  in  thick 
herbaceous  cover  (Bridges  1984).  While 
optimal  light  conditions  are  not  yet 
known,  plants  grow  in  areas  that  receive 
a  relatively  greater  amoimt  of  light  at 
groimd  level,  generally  due  to  canopy 
distiubance  (Sutter  1993).  Nix  (1993) 
states  that  "canopy  coverage  is  probably 
the  most  important  environmental  factor 
that  influences  growth  and  siu^'ival." 
However,  disturbances  to  the  canopy 
accompanied  by  disturbances  to  the  soil 
can  lead  to  increases  in  other 
herbaceous  species  that  could  be 
detrimental  to  Scutellaria  montana. 

When  we  listed  Scutellaria  montana 
in  1986,  10  populations  were  known;  7 
in  Georgia  (4  in  Floyd  County,  2  in 
Walker  County,  and  1  in  Gordon 
County)  and  3  in  Tennessee  (2  in 
Hamilton  County  and  1  in  Marion 
Coimty).  Now  32  populations  are 
known.  A  population  is  being  defined  as 
an  "occurrence"  that  is  at  least  0.5  miles 
from  other  occiurences,  but  we  must 
take  into  account  physical  barriers 
(ridges,  highways,  etc.),  contiguous 
habitat  (occurrences  could  be  1  mile 
apart  on  the  same  ridge  or  slope),  and 
richness  or  diversity  of  the  occurrence. 
Based  on  criteria  in  the  Large- flowered 
Skullcap  Recovery  Plan,  a  popidation  is 


considered  self-sustaining,  or  viable  if  it 
has  a  minimiun  of  100  individuals. 

Georgia  is  now  known  to  have  15 
populations.  In  Floyd  County,  there  are 
7  known  populations  that  range  in  size 
from  a  few  plants  to  about  1,300  plants. 
Three  of  these  populations  are 
considered  self-sustaining.  Two  of  the 
three  self-sustaining  populations  are 
protected  on  lands  owned  by  The 
Nature  Conservancy.  Catoosa  County, 
Georgia,  is  ciurently  known  to  have  4 
populations  ranging  in  size  from  10  to 
about  200  plants.  One  population  (100- 
200  plants)  is  self-sustaining  sind  is 
protected  (Catoosa  County  Park).  Walker 
County,  Georgia,  has  2  populations  of  5 
and  60  plants  respectively,  which  do 
not  meet  the  minimum  criteria  of  100 
individuals  for  self-sustaining  status. 
Additionally,  there  is  an  introduced 
population  on  the  Chattahoochee 
National  Forest  in  Walker  County  (not 
included  in  recovery  criteria  for 
downlisting).  A  single,  nonviable 
population  of  15  plants  occurs  in  Dade 
County,  Georgia,  near  the  Lookout 
Mountain  population  in  Termessee. 
Another  single  nonviable  population  of 
an  estimated  50  plants  occurs  in 
Chattooga  County,  Georgia.  One 
population  known  from  Gordon  County, 
Georgia,  was  extirpated  when  the  area 
was  clearcut  in  1986. 

Tennessee  is  now  known  to  have  1 7 
populations.  Hamilton  County  has  13 
known  populations,  7  of  which  are 
considered  self-sustaining.  These 
populations  range  in  size  from  just  a  few 
plants  to  more  than  2,000  plants. 
Several  Hamilton  County  populations 
are  made  up  of  several  subpopulations, 
some  of  which  are  large  enough  to 
constitute  self-sustaining  populations  by 
themselves  but  do  not  meet  the 
necessary  criteria  of  being  separated  by 
at  least  0.5  miles  from  each  other. 
Marion  County,  Tennessee,  now  has  2 
populations  ranging  in  size  from  about 
50  plants  to  more  than  40,000  plants  at 
the  Termessee  River  Gorge.  The 
Tennessee  River  Gorge  is  a  population 
made  up  of  8  subpopulations,  2  of 
which  contain  more  than  20,000  plants. 
The  smaller  Marion  County  site  is 
protected,  and  6  of  the  8  subpopulations 
in  the  Termessee  River  Gorge  are 
protected  (less  than  1  percent  of  the 
plants  are  not  protected).  Two 
populations  of  2  and  50  plants 
respectively,  are  known  from 
Sequatchie  County,  Tennessee.  Neither 
is  protected  nor  considered  self- 
sustaining. 

Previous  Federal  Action 

Federal  Government  actions  on  this 
species  began  with  section  12  of  the  Act 
(16  U.S.C.  1531  etseq.],  which  directed 
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the  Secretary  of  the  Smithsonian 
Institution  (Smithsonian)  to  prepare  a 
report  on  plants  considered  endangered, 
threatened,  or  extinct.  This  report, 
designated  House  Document  No.  94-51, 
was  presented  to  Congress  on  January  9, 
1975.  On  July  1.  1975,  we  published  a 
notice  (40  FR  27823)  that  formally 
accepted  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  (now  Section  4(b)(3))  of  the  Act. 
By  accepting  this  report  as  a  petition, 
we  also  acknowledged  our  intention  to 
review  the  status  of  those  plant  taxa 
named  within  the  report.  Scutellaria 
montana  was  included  in  the 
Smithsonian  report  and  the  July  1,  1975, 
Notice  of  Re\iew. 

We  published  a  revised  Notice  of 
Review  for  Native  Plants  on  December 
15,  1980  (45  FR  82480);  Scutellaria 
montana  was  included  as  a  category-1 
species.  Category  1  species  were  those 
for  which  we  had  information  on  file  to 
support  proposing  them  as  endangered 
or  threatened.  On  November  28,  1983, 
we  published  a  supplement  to  the 
Notice  of  Review  for  native  plants  in  the 
Federal  Register  (48  FR  53640). 
Scutellaria  montana  was  changed  to  a 
category-2  species  in  this  supplement. 
Category-2  species  were  those  for  which 
we  had  information  indicating  that 
proposing  to  list  them  as  endangered  or 
threatened  may  be  appropriate  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  were  not 
currentlv  known  or  on  file  to  support 
the  preparation  of  proposed  listing 
rules.  Subsequent  to  this  notice,  we 
received  a  draft  status  report  on 
Scutellaria  montana  (Collins 
unpublished  manuscript).  This  report 
and  other  available  information 
indicated  that  the  addition  of 
Scutellana  montana  to  the  Federal  List 
of  Threatened  and  Endangered  species 
was  appropriate. 

All  plants  included  in  the 
comprehensive  plant  notices  are  treated 
as  under  petition.  Section  4(b)(3)(B)  of 
the  Act,  as  amended  in  1982,  requires 
the  Secretary'  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  situation 
was  the  case  for  Scutellaria  montana 
because  of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13,  1983,  October  12,  1984,  and 
October  11,  1985,  we  found  that  the 
petitioned  listing  of  Scutellaria 
montana  was  warranted  but  precluded 
by  other  listing  actions  of  higher  priority 
and  that  additional  data  on  \ailnerability 
and  threats  were  still  being  gathered.  On 


September  27,  1985,  Scutellaria 
montana  was  again  included  as  a 
Category  1  species  in  the  revised  Notice 
of  Review  (50  FR  39526)  and  on 
November  13,  1985,  we  published  in  the 
Federal  Register  (50  FR  46797)  a 
proposal  to  list  Scutellaria  montana  as 
an  endangered  species.  That  proposal 
constituted  the  next  1  year  finding  as 
required  by  the  1982  amendments  to  the 
Endangered  Species  Act.  A  final  rule 
placing  Scutellaria  montana  on  the 
Federal  List  of  Threatened  and 
Endangered  Plants  as  an  endangered 
species  was  published  in  the  Feideral 
Register  on  June  20,  1986  (51  FR  22521). 

Since  listing.  Federal  actions  have 
included  a  variety  of  recovery  actions 
funded  or  carried  out  by  the  Tennessee 
Valley  Authority  (TV A),  National  Park 
Service  (NPS),  U.S.  Forest  Service,  and 
the  Service,  including  searches  for 
additional  populations,  habitat  studies, 
translocations,  and  land  management. 

We  have  conducted  numerous 
consultations  under  section  7  of  the  Act 
involving  Scutellaria  montana.  More 
than  50  consultations  have  taken  place 
in  Tennessee,  principally  concerning 
road  and  bridge  construction  or 
maintenance.  Most  potential  conflicts 
have  been  resolved  early  in  the  informal 
portion  of  the  consultation  process 
resulting  in  concurrence  by  us  with  "not 
likely  to  adversely  affect" 
determinations.  One  formal  consultation 
was  conducted  that  resulted  in  a  "no 
jeopardy"  biological  opinion.  There 
have  been  three  informal  section  7 
consultations  regarding  this  species  in 
Georgia,  one  of  which  is  ongoing. 

A  recovery  plan  was  completed  for 
Scutellaria  montana  in  1996  (U.S.  Fish 
and  Wildlife  Service  1996).  The 
recovery  plan  provides  the  following 
criteria  for  downlisting.  'If  numbers  of 
discrete  populations  increase  to  25 
(because  of  the  discovery/establishment 
of  additional  populations)  or  the 
number  of  protected  and  managed  self- 
sustaining  populations  becomes  10  or 
more  (distributed  throughout  the  knowno 
geographic  range),  the  species  will  be 
considered  for  dovimlisting  to 
threatened  status."  The  recovery  plan 
also  provides  a  description  of  protected 
and  managed  self-sustaining 
populations  as  follows:  "A  population 
will  be  considered  adequately  protected 
when  it  is  legally  protected  and  all 
needed  active  management  is  provided. 
A  population  will  be  considered  "self- 
sustaining"  if  monitoring  data  support 
the  conclusion  that  it  is  reproducing  " 
successfully  and  is  stable  or  increasing 
in  size.  The  minimum  number  of 
individuals  necessary  for  a  self- 
sustaining  population  shoidd  be 


considered  at  least  100  until  otherwise 
determined  by  demographic  studies." 

The  criteria  for  downlisting  have  been 
met  through  both  the  number  of  known 
populations  (32)  and  the  number  of  self- 
sustaining,  protected  populations  (11) 
distributed  throughout  the  range  of  the 
species.  Though  no  formal  written 
agreements  have  been  developed  wdth 
the  principle  landowners  where 
protected,  self-sustaining  populations 
occur  (The  Nature  Conservancy,  the 
States  of  Georgia  and  Tennessee, 
Tennessee  Valley  Authority  and 
Nationsil  Park  Service),  managers  of 
these  lands  are  committed  to  the 
conservation  of  these  populations  and 
are  actively  involved  as  part  of  the 
recovery  team. 

Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
set  forth  five  criteria  to  be  used  in 
determining  whether  to  add,  reclassify, 
or  remove  a  species  from  the  list  of 
threatened  and  endangered  species. 
These  factors  and  their  application  to 
Scutellaria  montana  (large-flowered 
skullcap)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range. 

In  1986,  when  Scutellaria  montana 
was  listed  as  endangered,  there  were  7 
populations  known  in  Georgia  and  3  in 
Tennessee.  Over  90  percent  of  the  7,000 
individual  plants  knoum  in  1986 
occurred  at  only  two  sites,  neither  of 
which  was  completely  protected.  At  the 
time  of  listing  the  most  significant 
threats  were  logging,  wildfires,  livestock 
grazing,  and  residential  development.  In 
1986,  80  percent  of  the  site  with  the 
largest  known  population  had  been 
subdivided  and  was  being  offered  for 
sale.  A  large  portion  of  the  second- 
largest  population  at  that  time  was  on 
land  owned  by  The  Nature  Conservancy 
and  was  therefore  afforded  protection. 
The  third  largest  population  occurred 
on  privately  owned  land  and  had  no 
protection  from  potential  land  use 
changes.  All  remaining  1986 
populations  were  extremely  small, 
consisting  of  4  to  60  plants,  and  were 
vulnerable  to  even  the  slightest 
modification  of  their  remaining  habitat. 
It  was  thought  at  the  time  of  listing  that 
one  population  had  possibly  been 
destroyed  by  timber  operations 
conducted  prior  to  the  landowner 
becoming  aware  of  the  presence  of 
Scutellaria  montana  on  the  property. 
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This  species  status  has  improved 
largely  due  to  the  fact  that  20  (63 
percent)  of  the  32  known  populations 
are  currenUy  afforded  protection 
through  occurrence  on  lands  owned  by 
conservation  organizations,  coimty 
parks,  or  on  Federal  lands  (11  of  these 
protected  populations  are  considered 
viable),  and  through  the  discovery  of 
additional  populations.  However, 
threats  to  the  species'  habitat  and  future 
security  still  exist.  Further,  most  of  the 
plants  (more  than  85  percent)  continue 
to  occiu-  in  only  two  populations. 

Habitat  destruction  caused  by  logging, 
residential  development,  clearing  of 
wooded  areas  for  pasture,  grazing,  and 
wildfire  all  continue  to  pose  some 
degree  of  threat  to  the  species.  One 
population  of  Scutellaria  montana, 
described  in  the  final  rule  for  this 
species,  was  lost  due  to  clearcutting 
activities.  Damage  caused  by  off-road 
vehicles  and  hikers  (trampling)  has  been 
noted  at  several  sites,  and  the 
maintenance  (widening)  or  rerouting  of 
hiking  trails  is  also  a  potentied  threat. 
Rapid  urbanization  in  and  around  the 
Chattanooga  area  also  poses  a  signiHcant 
threat. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

In  1986,  Scutellaria  montana  was  not 
a  significant  component  of  the 
commercial  trade  in  native  plants. 
Significant  commercial  trade  in 
Scutellaria  montana  is  not  currendy 
knowm  to  occur  or  expected  in  the 
future,  and  no  significant  import  or 
export  is  expected.  Therefore,  taking  of 
Scutellaria  montana  for  these  purposes 
is  not  considered  a  threat. 

C.  Disease  or  Predation 

While  predation  by  animals, 
especially  deer,  has  been  observed  at 
several  sites,  predation  does  not  appear 
to  be  a  factor  affecting  the  continued 
existence  of  the  species  at  this  time. 
Some  individual  plants  have  been 
affected  by  disease,  but  this  factor 
appears  to  affect  only  a  few  individuals 
and  is  not  a  threat  to  the  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Though  there  is  less  protection 
afforded  to  threatened  plants  than  to 
endangered  plants  imder  section  9  of 
the  Act,  the  protection  currently 
afforded  and  that  would  continue  to  be 
afforded  this  species  under  the  Act  is 
significant  enough  that  inadequate 
regulatory  protection  cannot  be 
considered  a  threat.  Further,  both 
Georgia  (Ga.  Code  Aim.  §§  27-3-130  et 
seq.)  and  Tennessee  (Tenn.  Code  Ann. 


§§  70-8-301  et  seq.)  have  rare  plant 
protection  laws  that  also  protect  this 
species. 

Half  (16)  of  the  known  Scutellaria 
montana  populations  occiu  on  privately 
owned  lands.  Of  these,  12  populations 
receive  no  protection.  All  of  two 
populations  and  a  portion  of  two  others 
are  owned  by  conservation  groups  that 
are  active  in  management  for  the 
conservation  of  Scutellaria  montana. 

Of  the  populations  that  are  not  on 
privately  owned  land,  one  population 
occiu-s  on  coimty  land  (on  a  nature 
park),  a  portion  of  one  other  population 
occurs  on  city-owned  land,  and  two 
entire  populations  and  a  portion  of  three 
others  occur  on  state-owned  land. 
Except  for  the  portion  of  one  population 
occiuring  on  city-owned  land,  all  of 
these  populations  are  being  actively 
managed  (Shea  and  Hogan  1998).  In 
addition,  nine  entire  populations  and 
portions  of  three  others  occur  on 
Federal  land  (TV A,  NPS.  and 
Department  of  Defense-U.S.  Army) 
where  they  receive  the  protection 
afforded  by  section  7  of  the  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence 

Invasive  species,  such  as  Japanese 
honeysuckle  [Lonicera  japonica)  emd 
privet  (Ligustrum  vulgare),  are  currendy 
a  problem  for  some  populations  of 
Scutellaria  montana.  These  non-native 
species  are  likely  to  continue  to  be  a 
problem  where  disturbance  allows  these 
species  to  become  established  in 
proximity  to  Scutellaria  montana  on 
some  smaller  public  areas  and  privately 
owned  sites. 

Several  investigators  have  noted  a  low 
reproductive  capacity  for  Scutellaria 
montana.  The  percentage  of  flowers  that 
form  fruit  has  been  recorded  at  30  and 
44  percent  in  the  Marshall  Forest  (Kemp 
and  Knauss  1990),  and,  in  another 
study,  91.5  percent  of  the  plants  did  not 
form  fruits  (Kemp  1987).  This 
reproductive  rate  is  extremely  low 
compared  with  other  Scutellaria  species 
that  have  75  to  93  percent  of  the  flowers 
producing  mature  nutlets  (Collins  1976). 

Scutellaria  montana  also  produces 
fewer  seeds  per  fruit  compared  with 
other  members  of  the  genus.  Kemp  and 
Knauss  (1990)  found  that  the  fruit 
averaged  2.2-2.3  seeds  rather  than  the  4 
seeds  that  are  possible.  Similarly, 
Cruzan  [in  Shea  and  Hogan  1998)  found 
pollen  present  on  60  percent  of  the 
styles,  but  only  15  percent  of  these 
flowers  set  fruit  with  an  average  of  2 
seeds  per  fruit. 

We  nave  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  Scutellaria 


montana  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify 
Scutellaria  montana  from  an 
endangered  species  to  a  threatened 
species.  The  Recovery  Plan  for 
Scutellaria  montana  states  that  the 
species  is  qualified  for  dowTilisting  to 
threatened".  .  .  If  numbers  of  discrete 
populations  increase  to  25  (because  of 
the  discovery/establishment  of 
additional  populations)  or  the  number 
of  protected  and  managed  self- 
sustaining  populations  becomes  10  or 
more  (distributed  throughout  the  known 
geographic  range)  ..."  The  criteria  for 
downlisting  have  been  met  through  both 
the  number  of  known  populations  (32) 
and  the  number  of  viable  (self- 
sustaining),  protected  populations  (11) 
distributed  throughout  the  range  of  the 
species. 

Available  Conservation  Measures 

Half  (16)  of  the  known  Scutellaria 
montana  populations  are  privately 
owned  (all  of  two  populations  and  a 
portion  of  two  other  are  owned  by 
conservation  groups),  one  is  Coimty- 
owned,  a  portion  of  one  is  City -owned, 
and  two  entire  populations  and  a 
portion  of  three  others  are  State-owned. 
However,  nine  entire  populations  and 
portions  of  three  others  are  on  Federal 
land  (TVA,  NPS,  and  Department  of 
Defense-U.S.  Army). 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  designation  vdth  this 
proposed  rule. 

Tne  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  However, 
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unlike  endangered  plants,  not  all 
prohibitions  of  section  9(a)(2)  of  the  Act 
apply  (50  CFR  17.71).  Those 
prohibitions  that  do  apply,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession  any 
threatened  plant  species  from  areas 
under  Federal  jurisdiction. 

Under  the  Act,  reclassifying 
Scutellaria  montana  from  endangered  to 
threatened  status  will  continue  to 
protect  Scutellaria  montana  on  areas 
under  Federal  jurisdiction.  Collection, 
removal  and  possession  of  plants  found 
on  Federal  land  is  prohibited.  Activities 
including  removal,  cutting,  digging  up, 
damaging,  or  destroying  threatened 
plants  on  non-Federal  lands  would 
constitute  a  violation  of  State  natural 
resource  laws  or  regulations.  Such 
actions  if  conducted  in  the  course  of 
violating  State  criminal  trespass  laws 
may  also  be  subject  to  prosecution. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  piu-poses  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  are  also  available  for  botanical 
or  horticultiu'al  exhibition,  educational 
piuposes,  or  special  activities  consistent 
with  the  purposes  of  the  Act.  We 
anticipate  that  few  trade  permits  would 
ever  be  sought. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisors  of  either  the  Service's 
Asheville  Field  Office  (see  the 
"Addresses"  section);  the  North  Georgia 
Field  Office,  380  Meigs  St.,  Athens, 
Georgia  30601  (706/613-9493);  or  the 
Cookeville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  446  Neal  Street, 
Cookeville,  Tennessee  38501  (615/528- 
6481).  Requests  for  copies  of  regulations 
regarding  listed  species  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Division, 
1875  Century  Boulevard,  Atlanta, 
Georgia  30345  (Phone  404/679-7088; 
Fax  404/679-7081). 

This  proposed  rule  proposes  to 
change  the  status  of  Scutellaria 
montana  at  50  CFR  17.12  from 
endangered  to  threatened.  If  made  final, 
this  rule  would  formally  recognize  that 
this  species  is  no  longer  in  imminent 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range. 


Reclassification  would  not  significantly 
alter  the  protection  for  this  species 
under  the  Act.  Anyone  taking, 
attempting  to  take,  or  otherwise 
possessing  Scutellaria  montana  in 
violation  of  section  9  is  still  subject  to 
a  penalty  under  section  11  of  the  Act. 
There  is  no  difference  in  penalties  for 
the  illegal  take  of  endangered  species 
versus  threatened  species.  Section  7  of 
the  Act  would  still  continue  to  protect 
this  species  from  Federal  actions  that 
would  jeopardize  its  continued 
existence. 

Finalization  of  this  rule  will  not  be  an 
irreversible  conunitment  on  the  part  of 
the  Service.  Reclassifying  Scutellaria 
montana  to  endangered  would  be 
possible  should  changes  occiu'  in 
management,  habitat,  or  other  factors 
that  alter  the  species'  status  or  increase 
threats  to  its  survival. 

Public  Comments  SoUcited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
acciu-ate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
goverrunental  agencies,  the  scientific 
community,  industry,  or  arty  other 
interested  party  concerning  this 
proposed  nile  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Scutellaria 
montana; 

(2)  The  location  of  any  additional 
populations  of  Scutellaria  montana; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Scutellaria  montana. 

In  promulgating  a  final  regulation  on 
Scutellaria  montana,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal.       * 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  this  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
State  Supervisor,  Asheville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  160 
Zillicoa  Street,  Asheville,  North 
Carolina  28801 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  new  collections  of  information 
other  than  those  already  approved 
xmder  the  Paperwork  Reduction  Act,  44 


U.S.C.  3501  et  seq.,  and  assigned  Office 
of  Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.72. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Enviroimiental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Transportation 

Proposed  Regulation  Prumulgation 

We  propose  to  amend  part  17. 
subchapter  B  of  Chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 


PART17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500  (1986),  unless  otherwise 
noted. 

2.  We  propose  to  amend  §  17.12(h)  by 
revising  the  entry  for  Scutellaria 
montana  under  "FLOWERING 
PLANTS"  in  the  "Status"  column  to 
read  "T"  instead  of  "E". 


Dated:  June  2.  2000. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[PR  Doc.  00-17561  Filed  7-11-00;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administralion 

50  CFR  Part  622 

[Docket  No.  000524154-0154-01;  I.D. 
0511  DOC] 

RIN  0648-AO12 

Fisheries  of  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico. 
Commercial  Fishing  Gear;  Control 
Date 

agency:  National  Marine  Fisheries 

Service  (NMFS),  NationeJ  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  notice  of  control  date  for 

gear  eligibility. 

SUMMARY:  This  document  announces 
that  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  is 
considering  whether  there  is  a  need  to 
limit  participation  by  gear  type  in  the 
commercial  reef  fish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico  and.  if  there  is  a  need, 
what  management  measures  should  be 
imposed  to  accomplish  this.  If  the 
Council  and  NMFS  determine  that 
management  measures  are  needed,  a 
rulemaking  to  do  so  may  be  initiated. 
Possible  measures  include 
modifications  to  the  existing  limited 
entry  program  to  control  fishery 
participation,  or  effort,  based  on  gear 
type,  such  as  a  requirement  for  a  gear 
endorsement  on  the  conunercial  reef 
fish  vessel  permit  for  the  appropriate 
gear.  Gear  types  which  may  be  included 
are  longlines,  buoy  gear,  handlines,  rod- 
and-reel,  bandit  gear,  spearfishing  gear. 


and  powerheads  used  with  spears.  This 
notice  is  intended  to  inform  fishermen 
that  anyone  not  using  a  particular  gear 
by  July  12,  2000  may  not  be  eligible  to 
use  that  gear  if  a  gear-type  effort  control 
program  is  established.  This 
announcement  of  a  control  date  for  gear 
eligibility  is  intended  to  discourage  the 
use  of  different  gear  based  on  economic 
speculation  during  the  Council's 
deliberation  on  the  issues. 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
no  later  than  5  p.m.,  Eastern  Daylight 
Time,  on  August  11.  2000. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619-2266;  fax:  813-225-7015; 
email:  gulfcouncil@gulfcouncil.org. 
When  providing  comments,  include 
your  name.  city,  state,  and  your  relevant 
background  and  interest,  e.g., 
commercial  fisherman,  recreational 
fisherman,  conservationist.  Comments 
submitted  by  e-mail  should  also  include 
a  valid  e-mail  address.  If  you  are 
commenting  on  behalf  of  an 
organization,  please  include  your 
organization's  name  and  niunber  of 
members 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roy  Crabtree,  727-570-5305;  fax:  727- 
570-5583;  e-mail: 

Roy.Crabtree@noaa.gov  or  Steven  Atran, 
813-228-2815;  fax:  813-225-7015;  e- 
mail:  .Stevfin.Atran@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  tor  reef  fish  in  the  EEZ  of  the 
Gulf  of  Mexico  are  managed  under  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  The  FMP  was  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  by  regulations  at  50 
CFR  part  622. 

Entry  to  the  commercial  reef  fish 
fishery  in  the  Gulf  of  Mexico  is  already 
limited  by  a  permit  system.  The  fishery 
is  conducted  with  a  variety  of  gears.  The 
Council  is  concerned  that  some  of  these 
gears,  particularly  bottom  longline  gear, 
may  be  so  efficient  that  users  of  those 
gears  are  harvesting  a  disproportionate 
share  of  the  commercial  grouper  quota 
or  are  harvesting  at  a  rate  that  is 
inconsistent  with  providing  a  year- 
round  fishery'.  Additionally.  NMFS' 
Office  of  Sustainable  Fisheries.  Highly 
Migratory  Species  Division  (HMS 
Division),  and  Congress  are  considering 
proposals  that  would  restrict  the  use  of 
pelagic  longline  gear  in  the  Gulf  of 
Mexico  and  in  the  Atlantic.  The  HMS 
Division  has  published  a  proposed  rule 
that  would  restrict  the  use  of  pelagic 
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longline  gear  in  Atlantic  Ocean  and  Gulf 
of  Mexico  waters  (64  FR  69982, 
December  15,  1999).  The  Council  is 
concerned  that  these  proposals,  if 
implemented,  could  result  in  a  shift  in 
effort  from  the  pelagic  longline  fishery 
to  the  reef  fish  bottom  longline  fishery 
or  other  reef  fish  fisheries.  Such  effort 
shift  could  have  an  adverse  impact  on 
the  allocation  of  the  available  reef  fish 
resources  among  historical  participants. 
The  Council  is  also  concerned  about  the 
incidental  mortality  of  non-targeted 
species,  impacts  on  essential  fish 
habitat,  and  ghost  fishing  of  unattended 
or  abandoned  gear.  For  these  reasons, 
the  Council  is  considering  the  need  to 
evaluate  the  use  of  gears  in  the 
commercial  reef  fish  fishery,  and 
possibly  to  recommend  limits  on  the  use 
of  some  gears  to  ensiu^e  a  fair  and 
equitable  allocation  of  the  available 
resources,  prevent  overfishing  and 
habitat  destruction,  and  minimize 
bycatch  mortality. 

Commercial  harvest  of  reef  fish  from 
the  EEZ  of  the  Gulf  of  Mexico  using 
several  gears  or  harvest  methods  is 
currently  prohibited.  Under  50  CFR 
622.31,  explosives  and  poison  may  not 
be  used  to  fish  for  reef  fish,  and  the 
possession  of  explosives  onboard  a 
vessel  that  is  fishing  in  the  EEZ  for  reef 
fish  or  that  has  a  Federal  vessel  fishing 
permit  for  reef  fish  is  prohibited.  Under 
50  CFR  622..39(a)(2),  vessels  that  have 
trawl  gear  or  entangling  net  gear 
onboard  are  restricted  to  the  recreational 
bag  and  possession  limits  of  reef  fish 
(which  cannot  be  sold).  FMP 
Amendment  5  imposed  a  moratorium  in 
1994  on  the  number  of  vessels 
authorized  to  fish  for  reef  fish  using  fish 
traps.  FMP  Amendment  14  established 
a  limited  entry  system  for  the  fish  trap 
fishery  and  prohibits  the  use  of  fish 
traps  to  fish  for  reef  fish  in  the  EEZ  after 
February  7,  2007. 

NMFS  published  a  final  rule  in  the 
Federal  Register  (64  FR  67511, 
December  2,  1999)  that  lists  authorized 
fisheries  and  fishing  gear  (LOF)  for  each 
fishery  under  the  authority  of  a  regional 
fish>^r\-  management  council  or  under 
the  authority  of  the  Secretary  of 
Conunerce  (Secretary)  with  respect  to 
Atlantic  highly  migratorv  species 
(HMS).  Any  person  intending  to  fish 
with  a  gear  or  in  a  fisher\'  in  the  EEZ 
not  included  in  the  LOF  must  give  a  90- 
day  advance  notice  to  the  appropriate 
regional  fishery  management  coimcil  or 
to  the  Secretary  with  respect  to  HMS. 
For  the  Gulf  of  Mexico  commercial  reef 
fish  fishery,  the  LOF  listed  the 
authorized  gears  as  traps,  pots,  longline, 
buoy  gear,  handline,  rod-and-reel, 
bandit  gear,  spear,  powerhead,  castnet, 
and  trawl. 
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Implementation  of  an  effort  limitation 
program  for  gear  used  in  the  Gulf  of 
Mexico  reef  fish  fishery  in  the  EEZ 
would  require  the  Council's  preparation 
of  an  FMP  amendment  and  its 
submission  to  NMFS  for  Secretarial 
review,  approval,  and  implementadon. 
Under  Secretarial  review,  NMFS  would 
make  the  FMP  amendment  and  its 
proposed  rule  available  for  public 
comment. 

As  the  Council  considers  management 
options,  some  fishermen  who  do  not 
currently  participate  in  the  commercial 
reef  fish  fishery  with  a  particular  gear, 
and  have  never  done  so,  may  decide  to 
use  that  gear  in  the  fishery  for  the  sole 
purpose  of  establishing  a  record  of 
landings.  To  avoid  this  first-time  use  of 
gear  in  order  to  establish  a  record  of 
landings,  the  Council  has  established 
July  12,  2000  as  a  control  date  for  gear 
eligibility.  After  that  date,  anyone  not 
already  using  a  particular  gear,  may  not 
be  eligible  to  continue  using  it  if  a 
management  regime  is  developed  and 
implemented  limiting  the  niunber  of 
fishery  participants  authorized  to  use 
that  gear. 

This  notice  of  control  date  for  gear 
eligibility  applies  to  all  gears  listed  in 
the  LOF  for  the  commercial  reef  fish 
fishery  of  the  Gulf  of  Mexico,  except  for 
pots  and  traps,  castnets,  and  trawls.  Reef 
fish  traps  and  pots  are  already  under  a 
limited  entry  system;  therefore, 
application  of  this  control  date  to  reef 
fish  traps  and  pots  is  uimecessary  and 
inappropriate.  Castnets  are  included  in 
the  LOF  to  allow  fishermen  to  catch  bait 
while  on  a  reef  fish  trip  but  are  not  used 
to  harvest  reef  fish  directly.  It  is, 
therefore,  unnecessary  to  include 
castnets  in  this  notice  of  control  date  for 
gear  eligibility.  Bag  and  possession 
limits  for  Gulf  reef  fish  apply  to  a 
person  aboard  a  vessel  with  trawl  gear 
onboard.  Because  the  bag  limits  cannot 
be  sold,  such  trawl  gear  is  already 
excluded  from  the  commercial  reef  fish 
fishery.  However,  groundfish  vessels 
vkdth  bottom  trawls  may  include  reef 
fish  bycatch  in  their  unsorted  catch. 
Because  groundfish  trawl  vessels  land 
their  catch  unsorted,  it  is  impracticable 
to  separate  and  release  the  reef  fish 
bycatch.  ConsequenUy,  groundfish 
vessels  are  exempted  from  the 
requirements  for  reef  fish  vessel 
permits,  minimum  size  limits,  bag 
limits,  and  quota  closures,  Groundfish 
trawls  comprise  a  small  fishery  in  the 
northern  Gulf  of  Mexico,  and  are 
included  in  the  LOF  to  accommodate 
the  reef  fish  bycatch. 

Announcement  of  a  control  date  for 
gear  eligibility  does  not  commit  the 
Council  or  NMFS  to  any  particular 
management  regime  or  criteria  for 


authorization  to  use  a  gear  in  the 
commercial  reef  fish  fishery.  Fishermen 
are  not  guaranteed  future  participation 
with  that  gear  in  the  fishery  regardless 
of  their  entry  date  or  intensity  of 
participation  in  the  fisheries  before  or 
after  the  control  date  for  gear  eligibility 
under  consideration.  The  Coimcil 
subsequently  may  choose  a  different 
control  date  for  gear  eligibility  date  or 
it  may  choose  a  management  regime  that 
does  not  make  use  of  such  a  date.  The 
Council  may  choose  to  give  variably 
weighted  consideration  to  fishermen 
active  in  the  fishery  with  the  gear  before 
and  after  the  control  date  for  gear 
eligibility.  Other  qualifying  criteria, 
such  as  documentation  of  landings  and 
sales,  may  be  applied  for  entry.  The 
Coimcil  also  may  choose  to  take  no 
further  action  to  control  use  of  gear  in 
the  fishery,  in  which  case  the  control 
date  for  gear  eligibility  may  be 
rescinded. 

This  advanced  notice  or  proposed 
rulemaking  has  been  determined  to  be 
not  significant  for  purposes  of  E.  O. 
12866. 

Authority:  16  U.S.C,  1801  et  seq. 
Dated:  July  6,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-17629  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
(I.D.  070300B] 

New  England  Fishery  Management 
Council,  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on  July  26 
and  27,  2000,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ), 
DATES:  The  meeting  will  be  held  on 
Wednesday,  July  26,  2000,  beginning  at 
9:30  a.m,  and  Thursday,  July  27,  at  8:30 
a,m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel— Pordand,  1230 
Congress  Street,  PorUand,  ME  04102; 
telephone  (207)  774-5611.  Requests  for 
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special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport.  MA  01950; 

telephone  (Q78]  465-0492. 

-OR  -  ;3-HEP  !NFORM.iriON  CONTACT:  Paul 
).  Howard,  Executive  Director,  New 
England  Fishery-  Management  Council 
(978) 465-0492. 

SUPPLEMEN'^AO"'  'NFCM&'^ION: 

V\pdru-sda\    [uiy  26,  2000 

Alter  introductions,  the  meeting  will 
begin  with  a  Stock  Assessment  Public 
Review  Workshop.  Staff  from  NMFS's 
Northeast  Fisheries  Science  Center  will 
present  an  advisory  report  on  the  status 
of  monkfish,  with  brief  updates  on  the 
scup,  summer  flounder  and  ocean 
quahog  resources.  A  report  from  the 
Groundfish  Committee  will  follow.  It 
will  include  a  lengthy  discussion  of 
possible  management  approaches  to 
Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
for  purposes  of  further  consideration 
and  development.  Updates  on 
management  issues  concerning  spiny 
dogfish,  sea  scallops  and  the  Council's 
Research  Steering  Committee  will  occur 
later  in  the  day. 

ThursddV,  Jidy  27,  2000 

The  second  day  of  the  meeting  will 
begin  with  reports  on  recent  activities 


from  the  Council  Chairman,  the 
Executive  Director,  the  NMFS  Regional 
Administrator,  the  Northeast  Fisheries 
Science  Center  and  Mid- Atlantic 
Fishery  Management  Council  liaisons, 
and  representatives  of  the  Coast  Guard, 
NMFS  Enforcement,  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
The  Council's  Magnuson-Stevens  Act 
Committee  will  review  comments 
developed  on  the  reauthorization  bills 
currently  before  Congress.  During  the 
Herring  Committee  Report  to  follow, 
Council  staff  will  present  the  annual 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  herring. 
The  Council  also  will  discuss  the 
Scientific  and  Statistical  Committee's 
review  of  SAFE  Report  elements  and 
approve  the  aimual  herring  specification 
recommendations  to  be  forwarded  to 
NMFS  for  the  2001  fishing  year.  The 
Council  meeting  will  adjourn  after 
addressing  any  other  outstanding 
business. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  doiring  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 


Stevens  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  two  Council  meetings 
before  making  recommendations  to  the 
National  Marine  Fisheries  Service 
Regional  Administrator  on  any 
framework  adjustment  to  a  fishery 
management  plan.  If  she  concurs  with 
the  adjustment  proposed  by  the  Council, 
the  Regional  Administrator  has  the 
discretion  to  recommend  publication  of 
the  action  either  as  proposed  or  final 
regulations  in  the  Federal  Register. 
Dociunents  pertaining  to  framework 
adjustments  are  available  for  public 
review  7  days  prior  to  a  final  vote  by  the 
Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  shoidd  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  five 
days  prior  to  the  nu-eting  date. 

Dated:  luly  6,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-17630  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection:  Request  for 
Comments:  Disposal  of  Mineral 
Materials 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

summary:  In  accordance  with  the 
PdptTw  nrk  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intention 
to  extend  an  approved  information 
collection  with  change.  The  following 
two  forms  are  authorized  under  Office 
of  Management  and  Budget  number 
0596-0081 :  Rl-FS-2850-l-Application/ 
Permit  and  FS-280O-9-Contract  for  the 
Sale  of  Mineral  Materials.  The  agency  is 
requesting  an  authorization  extension 
for  FS-2800-9  only. 

The  information  collected  using  the 
form,  FS-2800-9,  enables  the  Forest 
Service  to  ensinre  that  individuals, 
organizations,  companies,  or 
corporations  conducting  mining 
operations  on  National  Forest  System 
lands,  conduct  the  operations  in  a 
manner  consistent  with  all  applicable 
land  management  laws  and  regulations 
in  an  environmentally  responsible 
manner  and  are  financially  accoimtable. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  September  11, 
2000. 

ADDRESSES:  Send  written  comments  to 
Director.  Minerals  and  Geology 
Management  Staff,  (Mail  Stop  1126), 
Forest  Service,  USDA,  PO  Box  96090, 
Washington.  DC  20090-6090. 

C.umments  also  may  be  submitted  via 
facsimile  to  (202)  205-1243  or  by  e-mail 
to  ragreeley@fs.fed.us. 

The  public  may  inspect  comments  in 
the  Office  of  the  Director,  Minerals  and 
Geology  Management  Staff,  Forest 
Service,  USDA.  201  14th  Street,  SW. 
Washington,  D.C.  To  facilitate  entrance 
into  the  building,  visitors  are 
encouraged  to  call  (202)  205-1042. 


FOR  FURTHER  INFORMATION,  CONTACT: 

Mike  Greeley,  Minerals  and  Geology 
Management,  at  (202)  205-1237. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mmeral  Materials  Act  of  1947,  as 
amended,  and  the  Multiple  Use  Mining 
Act  of  1955,  as  amended,  authorize  the 
Secretary  of  Agricultiu-e  to  dispose  of 
petrified  wood  and  common  varieties  of 
sand,  stone,  gravel,  pumice,  pxunicite, 
cinders,  clay,  and  other  similar 
materials  on  lands  administered  by  the 
Forest  Service.  Individuals, 
organizations,  companies,  or 
corporations  may  apply  for  a  permit  to 
mine  these  mineral  materials  using  the 
form,  FS-2800-9-Con tract  for  the  Sale 
of  Mineral  Materials. 

In  past  years,  the  Forest  Service 
requested  authorization  for  two  forms 
for  prospecting  or  mining  mineral 
materials  using  Office  of  Management 
and  Budget  number  0596-0081:  Rl-FS- 
2850-1-Application/Permit  and  FS- 
2800-9-Contract  for  the  Sale  of  Mineral 
Materials.  R-l-FS-2850-l-Apphcation/ 
Permit  is  a  Forest  Service  regional  form; 
the  agency  is  not  requesting  an 
authorization  extension  for  this  form. 
FS-2800-9-Contract  for  the  Sale  of 
Mineral  Materials  is  a  Forest  Service 
national  form;  the  agency  is  requesting 
an  authorization  extension  for  this  form. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-2800-9,  Contract  for  the 
Sale  of  Mineral  Materials. 

OMB  Number:  0596-0081. 

Expiration  Date  of  Approval:  August 
2000. 

Type  of  Request:  Extension  of  an 
information  collection  approved  by  the 
Office  of  Management  and  Budget. 

Abstract:  The  collected  information 
enables  the  Forest  Service  to  dociunent 
planned  operations,  to  prescribe  the 
terms  and  conditions  the  agency  deems 
necessary  to  protect  surface  resources, 
and  to  effect  a  binding  contract 
agreement. 

Forest  Service  employees  also  will 
evaluate  the  collected  information  to 
ensiu"e  that  entities,  applying  to  mine 
petrified  wood  and  common  varieties  of 
sand,  stone,  gravel,  pumice,  pumicite, 
cinders,  clay,  and  other  similar 
materials  on  lands  administered  by  the 
Forest  Service,  are  financially 


accountable  and  conduct  their  activities 
in  accordance  with  the  mineral 
regulations  at  part  228,  subpart  C,  of 
title  36  of  the  Code  of  Federal 
Regulations. 

Individuals,  organizations, 
companies,  or  corporations,  interested 
in  mining  mineral  materials  on  National 
Forest  System  lands,  may  contact  their 
local  Forest  Service  office  to  inquire 
about  opportunities  and  to  learn  about 
areas  on  which  such  activities  are 
permitted.  Interested  parties  also  may 
request  the  form,  FS-2800-9,  at  this 
time. 

-  Individuals,  organizations, 
companies,  or  corporations  are  asked  to 
provide  information  that  includes  the 
purchaser's  name  and  address,  the 
location  and  dimensions  of  the  area  to 
be  mined,  the  kind  of  material  that  will 
be  mined,  the  quantity  of  material  that 
will  be  mined,  the  sales  price  of  the 
mined  material,  the  payment  schedule, 
the  amount  of  the  bond,  and  the  period 
of  the  contract. 

Data  collected  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Burden:  2.5  hours. 

Type  of  Respondents:  Mineral 
materials  operators. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,500  hours. 

Comment  is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 
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I  se  of  Comments 

All  comments,  including  name  and 
address  when  provided,  will  become  a 
matter  of  public  record.  Comments 
received  in  response  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval. 

Dated:  July  6,  2000. 
lames  R.  Furnish. 

Deputy  Chief  for  National  Forest  System. 
(FR  Doc.  00-17580  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3410-1 1-U 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Davis  Land  Exchange:  White  River 
National  Forest:  Colorado 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  land  exchange. 

summary:  On  Jime  15,  2000,  Anne  Keys, 
Deputy  Under  Secretary  for  Natural 
Resources  and  Environment,  signed  a 
Decision  Notice  and  Finding  of  No 
Significant  Impact  for  the  Davis  Land 
Exchange.  The  decision  authorizes  the 
exchange  of  7.32  acres  within  the  White 
River  National  Forest,  Colorado,  for 
approximately  61  acres  in  Pitkin 
Coimty,  Colorado.  The  exchange  will  be 
completed  under  authority  of  and  in 
accordance  with  the  General  Exchange 
Act  of  March  20,  1922;  the  Federal  Land 
Policy  and  Management  Act  of  October 
21,  1976,  as  amended;  and  the  Federal 
Land  Exchange  Facilitation  Act  of . 
August  20,  1988. 
EFFECTIVE  DATE:  June  15,  2000. 
ADDRESSES:  Copies  of  the  decision  and 
environmental  assessment  may  be 
obtained  from  Mr.  Allan  Grimshaw, 
Aspen  Ranger  District,  806  West  Hallam 
Street.  Aspen.  CO  81611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Grimshaw,  Aspen  Ranger  District, 
at  (970)  925-3445  or  email 
agrimshaw@fs.fed.us. 

Dated:  June  26,  2000. 
Sally  D.  Collins, 
Associate  Deputy  Chief. 

Decision  Notice  and  Finding  of  No 
Si^nifii  ant  Impact  for  the  Davis  Land 
txthangf   Pitkiii  County,  Colorado, 
USDA  Forest  Service,  White  River 
National  Forest,  .\spen  and  Sopris 
Ranger  Districts.  .May  2000 

The  U.S.  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  all  its 
programs  and  activities  on  the  basis  of  race, 
color,  national  origin,  gender,  religion,  age, 
disability,  political  beliefs,  sexual 
orientation,  and  martial  or  family  status.  (Not 


all  prohibited  bases  apply  to  all  programs). 
Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large  print, 
audio  tape,  etc.)  should  contact  USDA's 
TARGET  Center  at  202-720-2600  (Voice  and 
TDD). 

To  file  a  complaint  of  discrimination  write 
USDA,  Director,  Office  of  Civil  Rights,  Room 
326-W,  Whitten  Building,  14th  and 
Independence  Avenue,  SW  Washington  DC 
20250-9410  or  call  (202)  720-5964  (voice  or 
TDD).  USDA  is  an  equal  opportunity 
provider  and  employer. 

Introduction 

The  Davis  Land  Exchange  was 
initiated  in  an  effort  to  resolve  a  title 
claim  by  Mr.  D.  Stone  Davis  against  the 
United  States,  Pitkin  Coimty,  Colorado, 
and  others.  Properties  claimed  by  both 
the  United  States  and  Mr.  Davis  were 
conveyed  to  the  United  States  by  Pitkin 
County  inl994  as  part  of  the 
implementation  of  the  Colorado  Land 
Exchange  Act  of  May  19,^994  (Pub.  L. 
103-255).  The  United  States  has  entered 
into  a  settlement  agreement  with  Davis 
and  Pitkin  County  whereby  the  United 
States  would  consider  exchange  of 
certain  National  Forest  System  lands  for 
Davis'  interest  in  disputed  lands  and 
others. 

This  Decision  Notice  (DN)  documents 
my  decision  regarding  the  proposed 
Davis  Land  Exchange.  An 
environmental  assessment  (EA)  has 
been  prepared  in  compliance  with  the 
National  Environmental  Policy  Act  for 
this  proposal  and  discloses  the 
enviroimiental  effects.  This  EA  is 
available  for  review  at  the  Forest  Service 
Offices  in  Aspen  and  Glenwood 
Springs,  Colorado.  A  biological 
assessment  (BA}/biological  evaluation 
(BE)  was  prepared  in  compliance  with 
process  requirements  under  the 
Endangered  Species  act  and  related 
Forest  Service  Policy.  Floodplain  and 
wetlands  evaluations  were  prepared.  A 
heritage  resources  inventory  and  report 
were  completed.  I  referred  to  and  have 
relied  heavily  upon  these  documents  in 
my  decision  documented  here. 

Purpose  and  Need 

The  Colorado  Land  Exchange  Act  of 
May  19,  1994  (Pub.  L.  103-255)  directed 
the  Forest  Service  to  exchange 
approximately  one  hundred  thirty  two 
acres  of  land  at  the  former  Mt.  Sopris 
Tree  Nursery  (MSTN),  in  Eagle  County, 
Colorado,  for  approximately  one 
thousand  three  hundred  acres  of 
patented  mining  claims  whose 
ownership  was  claimed  by  Pitkin  and 
Eagle  Counties.  Pitkin  County  issued  a 
quit  claim  deed  to  the  United  States  for 
148  patented  claims  on  August  16,  1994 
and  an  additional  quit  claim  deed  for  4 


patented  parcels  on  September  30,  1994. 
Eagle  County  issued  a  quit  claim  deed 
to  United  States  for  4  patented  claims 
on  July  26,  1994. 

The  Act  also  provided  that  any  party 
who  claimed  any  right,  title,  or  interest 
in  or  to  any  lands  conveyed  to  the 
Forest  Service  imder  the  Act,  would 
have  to  bring  an  action  against  the 
United  States  pursuant  to  the  Real 
Property  Quiet  Title  Act  of  October  25, 
1972  (section  2409a  of  title  28,  U.S.C), 
prior  to  September  15.  2000.  Civil  action 
No.  96-WM-1607  was  filed  in  United 
States  District  Court  for  the  District  of 
Colorado,  naming  the  United  States  of 
America,  Pitkin  County,  and  a  number 
of  other  parties  as  defendants.  The 
purpose  of  the  action  was  to  have  the 
coml  quiet  title  to  the  Picayune  Lode 
(U.S.  Mineral  Survey  No.  5743)  and  the 
Daisy  Lode  (U.S.  Mineral  Survey  No. 
4050). 

Subsequently,  Mr.  Davis,  the  United 
States  and  Pitkin  County  negotiated  a 
settlement  agreement  to  resolve  Mr. 
Davis'  title  claim.  The  settlement 
agreement  was  accepted  by  the  U.S. 
District  CoiM  on  September  10,  1999. 
The  settlement  agreement  specifies  that 
Mr.  Davis,  the  United  States,  and  Pitkin 
County  will  exchange  various  interests 
in  land. 

The  Decision 

I  am  well  convinced  that  there  is  a 
valid  purpose  and  need  for  this 
exchange.  It  is  my  decision  to  proceed 
with  the  land  exchange  as  proposed  in 
Alternative  1  of  the  EA.  The  exchange 
will  be  completed  under  authority  of 
and  in  accordance  with  the  General 
Exchange  Act  of  March  20.  1922  (Pub. 
L.  67-173),  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(FLPMA,  Pub.  L.  100-409).  Additional 
authority  for  settlement  is  provided 
through  the  United  States  Attorney 
Manual,  Chapter  4-1.300. 

The  Forest  Service  will  convey 
approximately  7.32  acres  of  Federal 
land  with  an  agency  approved  value  of 
$725,000  to  D.  Stone  Davis.  Non-Federal 
parcels  totalling  approximately  65  acres 
with  an  agency  approved  value  of 
$897,781  will  become  National  Forest. 
This  exchange  will  require  a  cash 
equalization  payment  by  the  United 
States  to  Mr.  Davis  in  the  amount  of 
$172,781,  in  order  to  meet  the  equal 
value  requirements  of  the  Federal  Land 
Policy  and  Management  Act.  The 
decision  also  includes  the  specified 
mitigation  outlined  in  the 
environmental  assessment.  With  regards 
to  item  d.  of  Alternative  1,  the  MIDCON 
Realty  property  to  be  conveyed  to  the 
United  States  is  described  as  follows: 


Township  10  South,  Range  89  West,  6th  PM, 
County  of  Pitkin,  State  of  Colorado 
Sec.  10  NV2  E>/i  SEV4  NEV«  SEV«; 
Sec.  11  SWV4  NfWV4  SWV4; 
Sec.  14  NV2  NWV4  NWV4,  NWV4  NE  @ 

^mv4. 

The  area  described  contains  42.5  acres, 
more  or  less. 

Reasons  for  My  Decision 

After  reviewing  the  EA  and  the  public 
comment  received  through  the  process, 
I  am  convinced  that  this  land  exchange 
serves  the  public  interest. 
Implementation  of  Alternative  1  not 
only  resolves  the  title  claim  fairly  and 
expeditiously,  it  provides  for  the 
acquisition  of  non-Federal  land  valuable 
for  National  Forest  purposes. 

Acquisition  of  the  non-Federal  parcels 
assist  in  achieving  the  objectives  of  the 
White  River  National  Forest  Land  and 
Resource  Management  Plan  (EA  page  2). 
The  non-Federal  parcels  which  become 
National  Forest  will  be  protected  from 
the  sale,  resale,  and  further 
development  which  could  occiar  absent 
this  exchange.  Development  would 
likely  take  place  on  most  of  the  non- 
Federal  lands  in  this  exchange.  This 
development  would  have  a  negative 
affect  on  the  surrounding  National 
Forest  and  would  threaten  the  values  for 
which  those  lands  are  being  managed  in 
the  broader  public  interest.  This  is 
particularly  true  for  the  Case  Lode  and 
the  MIDCON  parcels.  This  exchange 
offers  the  opportunity  to  secure  these 
lands  from  such  intrusion. 

The  Forest  Service's  jurisdiction  over 
the  proposed  land  exchange  is  limited 
to  the  transfer  of  land  ownership.  While 
the  National  Environmental  Policy  Act 
(NEPA)  requires  the  Forest  Service  to 
evaluate  and  disclose  the  impacts  that 
can  be  expected  as  a  result  of  the 
exchange.  The  use  and  management  of 
the  land  that  becomes  private  as  a  result 
of  this  exchange  will  be  subject  to  the 
zoning  authority  which  is  Pitkin 
County.  Pitkin  County  is  a  party  to  the 
Settlement  Agreement.  The  agreement, 
as  well  as  the  past  actions,  demonstrate 
a  strong  desire  to  insiu-e  controlled 
development  within  the  County.  They 
support  this  exchange.  This  indicates  to 
me  that  they  are  reasonably  comfortable 
with  their  jurisdictional  authority  to 
regulate  and  mitigate  development 
which  results  from  the  land  exchange. 
I     The  Federal  parcel  is  located  in  an 
area  of  considerable  private  land  with 
ongoing  development.  The  conveyance 
of  this  parcel  will  affect  its  use  and 
enjoyment  by  owners  of  the  adjacent 
property.  However,  it  is  my 
responsibility  to  insure  that  decisions 
involving  National  Forest  reflect  the 
greater  public  interest.  It  is 
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acknowledged  that  vdldlife  habitat 
quality,  which  is  already  low,  would 
decline  further  when  the  parcel  is 
inevitably  developed.  In  addition,  the 
limited  recreation  resources  associated 
with  the  parcel  would  be  loss.  I  believe 
that  both  of  these  impacts  are  more  than 
offset  by  the  values  associated  with  the 
non-Federal  parcels  to  be  acquired. 

The  administrative  obligations  of  the 
Forest  Service  would  be  reduced 
through  reduction  of  6000  feet  of 
boundary  line  to  be  located,  posted  and 
maintained  and  12  comers  to  locate  and 
maintain.  Boundary  location  cost  in  this 
area  is  estimated  of  $ll,000/mile. 
Maintenance  costs  are  estimated  at 
$2,500/mile  every  five  years.  There 
would  be  no  change  in  road 
maintenance  costs.  There  will  be  no  net 
change  in  road  miles  the  Forest  Service 
would  maintain. 

Public  Interest  Determination 

Per  the  requirements  of  36  CFR 
254.3(2),  I  have  reviewed  this  decision 
against  the  criteria  for  determining 
public  interest. 

The  resource  values  and  the  public 
objectives  served  by  the  non-Federal 
lands  and  interests  to  be  acquired 
exceed  the  resource  values  and  public 
objectives  served  by  the  by  the  Federal 
land  to  be  conveyed-  Also  considered 
here  was  the  time  and  expense  of 
prolonged  litigation  in  resolving  the  title 
claim. 

The  intended  use  of  the  Federal  land 
will  not  substantially  conflict  with 
established  management  objectives  on 
adjacent  Federal  land. 

The  consideration  of  all  physical  and 
biological  resources  and  the  public 
interests  associated  with  both  Federal 
and  non-Federal  properties, 
demonstrates  a  net  gain  in  the  public 
interest  with  the  selection  of  Alternative 
1 

Alternatives 

The  proposed  action  was  analyzed  in 
detail  in  the  Environmental  Assessment, 
along  with  the  No  Action  alternative. 
Other  alternatives  were  considered  but 
dismissed  from  further  analysis.  The 
alternatives  analyzed  in  detail  in  the 
Environmental  Assessment  are 
summarized  below. 

Alternative  1,  Exchange  Lands  with  D. 
Stone  Davis,  Proposed  Action 

Complete  a  land  exchange  imder  the 
current  laws  and  regulations  and 
Department  of  Justice  Settlement 
Authority. 

•  The  Forest  Service  would  convey 
approximately  7.32  acres  of  Federal 
land  into  private  ownership. 


•  D.  Stone  Davis  would  convey 
approximately  65  acres  of  non-Federal 
land  to  the  United  States. 

Alternative  2,  No  Action 

No  lands  would  be  exchanged 
between  the  Forest  Service  and  D.  Stone 
Davis. 

•  Land  owned  entfrely  by  Davis 
would  be  available  for  resale  or 
development.  Litigation  would  continue 
over  those  properties  with  disputed 
title. 

•  The  Federal  land  would  remain 
under  the  current  management 
prescription  of  the  White  River  National 
Forest  Land  and  Resource  Management 
Plan.  It  would  remain  available  for 
potential  disposal  in  future  exchanges. 

Deed  Restrictions 

I  wrish  to  further  expoimd  on  the 
impositions  of  deed  restrictions,  and 
alternative  that  was  initially  considered 
but  dismissed.  It  has  been  suggested  that 
the  use  of  deed  restrictions  on  the 
Federal  parcel  may  be  appropriate. 

Forest  Service  direction  for  use  of 
deed  restrictions  is  found  at  several 
locations,  including: 

(a)  Forest  Service  Manual  5474  deed 
restrictions  and  conditions. 

In  conveyances  of  National  Forest 
System  lands,  in  addition  to 
reservations,  it  may  be  necessary  to 
apply  specific  limiting  conditions  to 
manage  effectively  or  to  protect  National 
Forest  System  lands  and  resoiux;es. 

(b)  Federal  Register  Notice  of  March  8, 
1994,  Part  n,  Department  of  Agriculture, 
Forest  Service.  36  CFR  254  Land 
Exchanges;  final  rule. 

A  review  of  specific  comments  for  36 
CFR  254.32  (h)  Reservations  or 
restrictions  in  the  public  interest 
provide  an  indication  of  the  intent  of 
this  regulation.  It  contains  references  to 
"protecting  critical  interests"  and 
restrictions  to  protect  "any  federal 
interests".  The  regulation  itself  states 
that  "{t)he  use  or  development  of  lands 
conveyed  out  of  federal  ownership  are 
subject  to  *   *   *  all  laws,  regulations 
and  zoning  authorities  of  State  and  local 
governing  bodies". 

(c)  Forest  Service  Policy  Statements. 
October  14,  1999  memo  from  Deputy 

Chief  James  Furnish  to  Regional 
Foresters:  "Do  not  propose  or  agree  to 
restrictive  covenants  on  the  Federal 
lands  imless  they  are  required  to 
comply  with  legal,  regulatory 
requirements,  executive  orders,  (i.e., 
wetlands  or  floodplains,  cultural)  or  to 
meet  land  and  resource  management 
objectives.  Do  not  agree  to  reservations 
by  either  party  as  a  means  of  equalizing 
values.  The  potential  de-valuing  effect 
of  covenants  on  the  Federal  lands  need 
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to  be  considered  when  developing 
proposals." 

Forest  Service  direction  indicates  that 
deed  restrictions  are  to  be  imposed  in 
only  those  occasions  when  necesseiry  to 
protect  critical  Federal  interests.  Neither 
scoping  nor  evaluation  of  the  Federal 
land  by  specialists  identified  any 
critical  resoiu-ces  or  National  Forest 
lands  in  need  of  protection  through 
deed  restrictions.  In  addition,  the  use  of 
deed  restrictions  is  not  consistent  with 
the  Forest  Service  goal  of  improving  the 
effectiveness  and  efficiency  of  its 
management.  The  Forest  has  identified 
these  properties  for  disposal  because  of 
their  intermingled  status  with  private 
land,  which  makes  management 
complicated  and  costly.  Administration 
of  deed  restrictions  can  be  extremely 
complicated,  time  consuming  and 
expensive,  resulting  in  a  potential 
decrease  in  management  efficiency, 
instead  of  the  intended  increase. 

Finally,  deed  restrictions  are  not 
imposed  to  protect  property  interests  on 
adjacent  private  property.  The  Forest 
Service  has  long  taken  the  position  that 
zoning  and  regulation  of  uses  on  private 
land  are  within  the  responsibility  of 
state  and  local  governments.  Local 
authorities  are  in  the  best  position  to 
determine  appropriate  uses  of  private 
land.  The  Forest  Service  has  neither  the 
legal  authority  nor  responsibility  to 
substitute  deed  restrictions  for  local 
zoning  controls.  Local  goveriunents 
have  traditionally  agreed  and  insisted 
that  such  decisions  be  left  to  them. 

Based  on  the  fact  that  conveyance  of 
the  property  with  deed  restrictions  is 
inconsistent  with  policy,  direction  and 
regulation,  and  is  beyond  the  scope  of 
Forest  Service  responsibility,  this 
cdtemative  was  dismissed  fi"om  further 
consideration.  It  is  "unlikely  to  be 
implemented"  and  thus,  merited  no 
further  consideration. 

Scoping  and  Public  Involvement 

A  scoping  effort  to  solicit  issues  and 
concerns  related  to  the  proposed  action 
was  accomplished  through: 

•  The  publication  of  the  exchange 
proposal  in  the  Aspen  Times  (July  31, 
August  7,  14  and  21,  1999) 

•  A  mailing  addressing  the  proposed 
action  to  potentially  interested  or 
affected  organizations  emd  individuals 
across  the  White  River  National  Forest 
Only  30,  1999) 

•  A  mailing  to  local  officials,  Pitkin 
County  Commissioners,  State  of 
Colorado  agencies,  and  the  Colorado 
Congressional  Delegation  (March  23, 
1999) 

Four  comment  letters  were  received 
as  a  result  of  the  scoping  effort.  All 
comments  made  or  submitted  were 


considered  in  this  analysis  and  are 
available  for  review  in  the  project  file. 

A  notice  of  the  availability  of  the 
completed  EA  was  mailed  to  four 
parties  on  April  6,  2000.  Both  a  notice 
of  the  availability  of  the  EA  and  a  copy 
of  the  EA  were  mailed  or  hand  delivered 
to  18  parties  between  April  5th  and 
April  7th.  Those  18  parties  were  those 
who  had  commented,  those  who  had 
previously  requested  copies,  and  those 
who  we  believed  were  very  interested  in 
the  proposal.  Legal  notices  of  the 
availability  of  the  EA  were  published 
April  3,  2000  in  the  Federal  Register  and 
April  8,  2000  in  the  Aspen  Times. 

Four  written  comments  on  the 
Environmental  Assessment  were 
received  within  the  30  day  comment 
period.  These  conunents  have  been 
docimiented  and  responses  are  provided 
in  Appendix  G  of  the  EA. 

Changes  in  the  Environmental 
Assessment  in  Responses  to  Pubhc 
Comment  and  Since  February  2000 

The  Scoping  section  (EA  page  4)  was 
amended  to  include  public  review  of  the 
Environmental  Assessment.  Appendix  G 
was  also  added.  Appendix  G  is 
identification  of  the  public  comments 
on  the  Environmental  Assessment  and 
the  Forest  Service  Response  to  those 
comments. 

The  EA,  under  mitigation  measures 
for  Alternative  1 ,  called  for  reserving  a 
right-of-way  across  the  Federal  parcel 
for  a  driveway  to  access  land  to  the 
north.  It  was  determined  that  this 
reservation  is  not  needed  because  land 
to  the  north  adjoins  Castle  Creek  Road. 
This  mitigation  has  been  deleted  ft-om 
theEA. 

Three  names  have  been  added  to 
Exhibit  3  of  Appendix  B  (parties  who 
were  mailed  the  7/30/99  scoping  letter). 
These  names  were  overlooked  when  the 
EA  was  prepared. 

Appendix  E  (BA  &  BE)  has  been 
supplemented  with  documentation  of 
"No  Effect"  on  Canada  Lynx. 

Finding  of  No  Significant  Impact 

Based  on  my  review  of  the 
Environmental  Assessment,  including 
appendices  and  supporting  documents, 
it  is  my  conclusion  that  Alternative  1  is 
not  a  major  Federal  action  that  would 
significantly  effect  the  quality  of  the 
human  environment  as  defined  at  40 
CFR  1508.27.  Therefore,  an 
environmental  impact  statement  will 
not  be  prepared.  This  finding  is  based 
on  the  following  factors: 

•  Consideration  for  context  of  the 
project.  The  context  is  local  to  Pitkin 
County,  Colorado  with  implications  for 
the  immediate  area  only. 


•  Consideration  of  both  beneficial 
and  adverse  impacts.  Impacts  from  the 
selected  action  are  not  unique  to  this 
project.  I  conclude  that  the  beneficial 
and  adverse  effects  of  the  selected 
action  are  not  significant  to  the  context 
of  the  proposed  and  cumulative  effects. 

•  Consideration  of  the  effects  on 
public  health  and  safety.  This  exchange 
will  not  affect  public  health  or  safety. 
There  are  no  hazardous  materials  or 
substances  present  on  either  the  federal 
or  non-Federal  lands  to  be  exchanged. 

•  Consideration  of  unique 
characteristics  of  the  geographic  area. 
There  are  no  "unique  characteristics  of 
the  geographic  area"  as  defined  at  40 
CFR  1508.27(3). 

•  Consideration  of  the  degree  to 
which  the  effects  are  likely  to  be  highly 
controversial.  This  land  exchange  is 
consistent  with  many  other  lands 
exchanges.  There  are  no  scientific 
disputes  over  the  likely  effects  of  this 
project.  Therefore.  I  conclude  that  the 
environmental  effects  of  the  decision 
will  not  be  highly  controversicd. 

•  Consideration  of  the  degree  to 
which  effects  are  uncertain  or  unknown. 
This  exchange  is  not  likely  to  result  in 
effects  on  the  human  environment 
which  are  highly  uncertain  or  involve 
unique  risk.  It  is  similar  to  many  past 
actions  which  have  occiured  on  the 
White  River  National  Forest.  The 
probable  effects  and  risks  are  well 
understood. 

•  Consideration  of  the  degree  to 
which  this  action  will  set  a  precedent  for 
future  actions  with  significant  effects. 
Neither  the  land  exchange  nor  this 
decision  are  precedent  setting.  Similar 
land  exchanges  have  occurred  in  the 
past,  nationally  and  locally.  They  are 
completed  by  Forest  Service  and  by 
other  public  land  management  agencies 
with  the  objective  of  consolidating 
public  land  ownership.  I  conclude  that 
this  action  does  not  establish 
precedence  for  further  actions  as  each 
project  must  be  evaluated  on  its 
individual  merits. 

•  Consideration  of  the  action  in 
relation  to  other  actions  with 
individually  insignificant  but 
cumulatively  significant  impacts.  This 
land  exchange  would  not  likely  have 
cumulatively  significant  impacts  on  the 
environment. 

•  Consideration  of  the  degree  to 
which  the  action  may  adversely  affect 
districts,  sites,  highways,  structures,  or 
objects  listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  or 
may  cause  loss  or  destruction  of 
significant  scientific,  cultural  or  historic 
resources.  Cultural  resource  surveys 
have  been  conducted  on  all  Federal 
lands  to  be  exchanged.  The  selected 


action  will  not  affect  any  site,  structure 
or  object.  No  sites  that  are  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  that  may  be 
scientifically,  culturally  or  historically 
significant  will  be  affected.  Based  on 
this  information,  I  conclude  that  the 
selected  action  will  not  cause  loss  or 
destruction  of  significant  scientific, 
cultural  or  historic  resources.  (EA,  page 
4) 

•  Consideration  for  the  degree  to 
which  the  action  may  affect  threatened 
or  endangered  species,  or  its  critical 
habitat.  No  threatened,  endangered 
species  is  known  to  exist  in  the  areas 
considered  under  this  land  exchange. 
There  is  no  habitat  within  the  project 
area  that  is  viewed  as  critical  habitat  for 
threatened  or  endangered  species,  as 
documented  in  the  biological 
assessment.  There  is  the  potential  for 
sensitive  species  to  benefit  from  the 
protection  of  acres  of  potential  habitat. 
(EA,  Page  4) 

•  Consideration  of  whether  the  action 
violates  or  threatens  to  violate  federal, 
state,  or  local  laws  or  requirements 
imposed  for  the  protection  of  the 
environment.  This  land  exchange  does 
not  violate  nor  threaten  to  violate  any 
federal,  state  or  local  laws,  regulations 
or  requirements  for  protection  of  the 
environment. 

Findings  Required  by  Other  Laws  and 
Regulations 

Executive  Orders  11988  and  11990 

The  Forest  Service  has  evaluated  the 
proposed  exchange  in  accordance  with 
EO  11988  Floodplains  and  EO  11990 
Wetlands  and  is  in  compliance.  There 
are  no  floodplains  or  wetlands  involved. 

Endangered  Species  Act 

The  Biological  Assessment/Biological 
Evaluation  concluded  the  land  exchange 
would  have  "No  Effect"  on  any 
threatened,  endangered  or  sensitive 
species. 

National  Historic  Preservation  Act 

Heritage  resource  inventories  have 
been  completed  on  the  federal  parcels 
and  the  Colorado  State  Historic 
Preservation  Officer  has  concurred  with 
a  finding  of  No  Effect. 

White  River  National  Forest  Land  and 
Resource  Management  Plan 

The  land  exchange  is  in  compliance 
with  the  White  River  National  Forest 
Land  and  Resource  Management  Plan  as 
described  on  pages  2-3  of  the  EA. 
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CERCLA,  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Field  examinations  of  the  Federal  and 
non-Federal  parcels  considered  for 
exchange  have  been  completed.  No 
evidence  was  found  that  hazardous  or 
potentially  hazardous  substances  or 
petroleum  products  have  been  used, 
stored,  released  or  disposed  on  any 
parcel. 

Implementation  Date 

Implementation  of  this  decision  may 
occur  immediately. 

Administrative  Review  or  Appeal 
Opportunities 

Since  the  decision  notice  was 
approved  by  the  Secretary  of 
Agriculture  pursuant  to  the  provisions 
of  36  CFR  215.2,  this  decision  is  not 
subject  to  the  overall  requirements  of  36 
CFR  215  and  thus,  cannot  be  appealed. 
The  requirements  of  36  CFR  215  apply 
only  to  forest  service  line  officers. 

Additional  Information  and  Contact 
Person 

For  additional  information  concerning 
this  decision,  contact:  Allan  Grimshaw, 
Aspen  Ranger  District,  White  River 
National  Forest,  806  West  Hallam  St., 
Aspen,  Colorado  81611,  970/925-3445. 

Dated:  June  15,  2000. 

Anne  Keys, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 

[FR  Doc.  00-17581  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3410-11-11 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-653J 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Circular 
Seamless  Stainless  Steel  Hollow 
Products  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Tulv  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  at  (202)  482-0631  or 
Charles  Riggle  at  (202)  482-0650,  hnport 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  mdicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  1999). 

Final  Determination 

We  determine  that  circular  seamless 
stainless  steel  hollow  products  from 
Japan  are  being  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),%s 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  April  21, 
2000.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Seamless  Stainless 
Steel  Hollow  Products  from  Japan,  65 
FR  25305  (May,  1,  2000)  (Preliminary 
Determination).  On  May  31,  2000,  case 
briefs  were  filed  by  Plymouth  Tube 
Company  (Plymouth  Tube)  and  the 
petitioners. '  Sumitomo  Metal 
Industries,  Ltd.  (SMI)  and  the 
petitioners  submitted  rebuttal  briefs  on 
June  5,  2000.  A  hearing  was  held  on 
June  26,  2000. 

On  May  31,  2000,  SMI,  Kawasaki 
Steel  Corporation  (Kawasaki)  and  Mitsui 
Tubular  Products  Inc.,  requested  that 
the  Department  issue  to  the  Customs 
Service  a  clarification  which  would 
allow  certain  shipments  of  proprietary 
grade  oil  country  tubular  goods  (OCTG), 
which  have  been  excluded  from  the 
scope  of  the  investigation,  to  enter 
without  suspension  of  liquidation. 

Analysis  of  Comments  Received 

.    All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
[Decision  Memorandum)  from  Holly  A. 
Kuga,  Acting  Deputy  Assistant 
Secretary,  Group  D,  Import 
Administration,  to  Troy  H.  Cribb,  Acting 
Assistant  Secretary  for  Import 
Administration,  dated  July  5,  2000, 
which  is  hereby  adopted  bv  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 


'  The  petitioners  include  Altx,  Inc..  American 
Extruded  Products.  PMAC  Ltd,  DMV  Stainless  USA. 
Inc..  Salem  Tube  Inc..  Sandvik  Steel  Co., 
International  Extruded  Products  LLC,  Pennsylvania 
Extruded  Company  (Pexco)  and  the  United  Steel 
Workers  of  America,  AFL-aO/CLC. 


4298fi 


Federal  Register/ Vol.  65,  No.  134 /Wednesday,  July  12,  2000 /Notices 


Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
direcUy  on  the  World  Wide  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Scope  of  Investigation 

The  scope  of  the  investigation  has 
been  amended  since  the  preliminary 
determination.  For  a  description  of  the 
scope  of  this  investigation,  see  the 
"Scope  of  Investigation"  section,  as  well 
as  item  2  in  the  "Discussion  of  the 
Issues"  section,  of  the  Decision 
Memorandum,  which  is  on  file  in  B-099 
and  available  on  the  Web  at  http:// 
ia.ita.doc.gov. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  1998,  through  September  30, 
1999. 

Facts  Available 

In  the  preliminary  determination,  the 
Department  based  the  dumping  margins 
for  the  mandatory  respondents,  SMI  and 
Sanyo  Special  Tube  (Sanyo),  on  facts 
otherwise  available  pursuant  to  section 
776(a)(2)(A)  of  the  Act.  For  the  final 
determination,  the  use  of  facts  otherwise 
available  continues  to  be  necessary 
because  the  record  does  not  contain 
company-specific  information.  Sanyo 
failed  to  respond  to  the  Department's 
questiotmaire,  nor  did  it  provide  any 
indication  that  it  was  unable  to  do  so. 
SMI  responded  to  the  Department's 
questionnaire,  but  failed  to  respond  to 
all  of  the  supplemental  questionnaires 
and  subsequently  withdrew  all  of  its 
questionnaire  responses  from  the 
record.  See  Memorandum  from 
Constance  Handley  to  the  File,  re: 
Return  of  Sumitomo  Metal  Industries 
Questionnaire  Responses,  dated  May  12, 
2000.  Therefore,  the  Department  found 
that  both  Sanyo  and  SMI  failed  to 
cooperate  by  not  acting  to  the  best  of 
their  ability.  As  a  result,  pursuant  to 
section  776(b)  of  the  Act,  the 
Department  used  an  adverse  inference 
m  selecting  from  the  facts  available. 
Specifically,  the  Department  assigned  to 
the  mandatory  respondents  the  highest 
margin  alleged  in  the  petition.  We 
continue  to  find  this  margin 
corroborated,  pursuant  to  section  776(c) 
of  the  Act.  for  the  reasons  discussed  in 
the  Preliminary  Determination.  No 


interested  parties  have  objected  to  the 
use  of  adverse  facts  available  for  the 
mandatory  respondents  in  this 
investigation,  nor  to  the  Department's 
choice  of  facts  available.  In  addition,  the 
Department  has  left  the  "All  Others 
Rate"  unchanged  from  the  preliminary 
determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  all  entries  of  circular  seamless 
stainless  steel  hollow  products  fi-om 
Japan,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  May  1,  2000,  the  date  of 
publication  of  our  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  dumping  margin,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 


2.  Scope  Exclusion 

(FR  Doc.  00-17645  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


Manufacturer/exporter 

Margin 
(percent) 

Sanyo  Soecial  Tube  

156.81 

Sumitomo  Metal  Industries 

All  Ottiers 

156.81 
62.14 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  Ccmceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidiunping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and  777(i)(l)ofthe  Act. 

Dated:  July  5,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision  Memo 

Comments  and  Responses 

1.  UlU-a-high  purity  316L  Redraw  Hollows 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-824] 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  of  Changed  Circumstances 
Review  of  the  Antidumping  Orders  and 
Intent  To  Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part. 

SUMMARY:  In  accordance  with  19  CFR 
351.216(b),  Toyo  Ink  America  ("TIA") 
requested  a  changed  circumstances 
review  of  the  antidumping  order  on 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan  with 
respect  to  "doctor  blades."  Domestic 
producers  of  the  like  product  have 
expressed  no  interest  in  continuation  of 
the  order  with  respect  to  doctor  blades. 
In  response  to  TlA's  request,  the 
Department  of  Commerce  ("the 
Department")  is  initiating  a  changed 
circumstances  review  and  issuing  a 
notice  of  intent  to  revoke  in  part  the 
emtidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Interested  parties 
are  invited  to  comment  on  these 
prpliminar>-  results. 
EFFECTIVE  DATE:  lulv  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0182, 
(202)  482-3818.  respectivelv 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR.  part 
351  fl999) 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  May  23.  2000,  TIA  requested  that 
the  Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Specifically,  TIA 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports  of 
doctor  blades  meeting  the  folloM^ing 
specifications;  carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1  25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
surface  hardness  between  900-990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon:  0.15%  to  0.35%  sihcon:  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  .03%  of  phosphorous;  less  than  or 
equal  to  .006  percent  of  sulfur;  other 
elements  representing  .24%;  and  the 
remainder  of  iron.  TIA  is  an  importer  of 
the  products  in  question. 

Scope  of  Review 

This  review  covers  flat-rolled  carbon 
steel  products,  of  rectangular  shape, 
either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel- 
or  iron-based  alloys,  whether  or  not 
corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  Harmonized 
Tariff  Schedule  of  the  Unit^ii  States 
("HTSUS")  under  item  numbers 
7210.30.0030.  7210.30.0060. 
7210.41.0000.  7210.49.0030, 
7210.49.0090.  7210.61.0000, 
7210.69.0000.  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000.  7210.90.6000, 
7210.90.9000.  7212.20.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000. 
7212.40.1000.  7212.40.5000. 
7212.50.0000.  7212.60.0000, 
7215.90.1000.  7215.90.3000, 
7215.90.5000.  7217.20.1500, 
7217.30.1530.  7217  30.1560, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  and  7217.90.5090. 


Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  worked  after  rolling) — for 
example,  products  which  have  been 
beveled  or  roimded  at  the  edges. 
Excluded  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  of  the  scope  of  this 
review. 

Also  excluded  are  certain  corrosion- 
resistant  carbon  steel  flat  products 
meeting  the  following  specifications:  (1) 
Widths  ranging  from  10  millimeters 
(0.394  inches)  through  100  millimeters 
(3.94  inches);  (2)  thicknesses,  including 
coatings,  ranging  from  0.11  millimeters 
(0.004  inches)  through  0.60  millimeters 
(0.024  inches);  (3)  a  coating  that  is  from 
0.003  millimeters  (0.00012  inches) 
through  0.005  milhmeters  (0.000196 
inches)  in  thickness  and  that  is 
comprised  of  either  two  evenly  applied 
layers,  the  first  layer  consisting  of  99% 
zinc,  0.5%  cobalt'  and  0.5% 
molybdenum,  followed  by  a  layer 
consisting  of  chromate,  or  three  evenly 
applied  layers,  the  first  layer  consisting 
of  99%  zinc.  0.5%  cobalt,  and  0.5% 
molybdenum  followed  by  a  layer 
consisting  of  chromate,  and  finally  a 
layer  consisting  of  silicate;  (4)  carbon 
steel  flat  products  measuring  1.84  mm 
in  thickness  and  43.6  mm  or  16.1  mm 
in  width  consisting  of  carbon  steel  coil 
(SAE  1008)  clad  with  an  aluminum 
alloy  that  is  balance  aluminum,  20% 
tin,  1%  copper.  0.3%  silicon,  0.15% 
nickel,  less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys;  and  (5)  carbon  steel  flat  products 
measuring  0.97  mm  in  thickness  and  20 
mm  in  width  consisting  of  carbon  steel 


coil  (SAE  1008)  with  a  two-layer  lining, 
the  first  layer  consisting  of  a  copper- 
lead  alloy  powder  that  is  balance 
copper,  9%  to  11%  tin,  9%  to  11%  lead, 
less  than  1%  zinc,  less  than  1%  other 
materials  and  meeting  the  requirements 
of  SAE  standard  792  for  Bearing  and 
Bushing  Alloys,  the  second  layer 
consisting  of  45%  to  55%  lead,  38%  to 
50%  PTFE.  3%  to  5%  molybdenum 
disulfide  and  less  than  2%  other 
materials. 

Initiation  of  Changed  Circumstances 
-\nti dumping  Duty  Administrative 
Re\iew  and  Intent  To  Revoke  Order  in 
Part 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act.  the  Department 
may  revoke  an  antidiunping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circimistances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circimistances  sufficient  to 
warrant  a  review.  Section  351.222(g)  of 
the  Department's  regulations  provides 
that  the  Department  wrill  conduct  a 
changed  circumstances  administrative 
review  under  19  CFR  351.216.  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  if  other  changed  circumstances 
sufficient  to  warrant  revocation  exist.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  19  CFR 
351.221(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

In  accordance  with  sections  751(d)(1) 
and  782(h)(2)  of  the  Act,  and  19  CFR 
351.216  and  351.222(g).  based  on 
affirmative  statements  by  domestic 
producers  of  the  like  product. 
Bethlehem  Steel  Corporation;  Ispat 
Inland  Steel;  LTV  Steel  Company,  Inc.; 
National  Steel  Corporation;  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
of  no  further  interest  in  continuing  the 
order  with  respect  to  certain  corrosion- 
resistant  carbon  steel  flat  products 
described  as  doctor  blades  which  are 
specificed  as  carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
surface  hardness  between  900 — 990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
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the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon;  0.15%  to  0.35%  silicon;  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  .03%  of  phosphorous;  less  than  or 
equal  to  .006  percent  of  sulfur;  other 
elements  representing  .24%;  and  the 
remainder  of  iron,  we  are  initiating  this 
changed  circumstances  administrative 
review.  Furthermore,  we  determine  that 
expedited  action  is  warranted,  and  we 
preliminarily  determine  that  continued 
application  of  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  falling  within  the 
description  above  is  no  longer  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  orders  with  respect  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  above- 
mentioned  specifications  from  Japan. 

If  the  final  revocation  in  part  occurs. 
we  intend  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  administrative  review  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstances  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  above 
specifications  will  continue  unless  and 
until  we  publish  a  final  determination 
to  revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  to  the  proceedings 
may  request  a  hearing  within  14  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter  Case  briefs  may  be  submitted 
by  interested  parties  not  later  than  14 
days  after  the  date  of  publication  of  this 


notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  five  days  after  the 
deadUne  for  submission  of  case  briefs. 
All  written  comments  shall  be 
submitted  in  accordance  with  19  CFR 
351.303  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  Persons  interested  in  attending 
the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments.  This  notice  is  published  in 
accordance  with  sections  751(b)(1)  of 
the  Act  and  19  CFR  351.216  and 
351.222. 

Dated:  July  6,  2000. 
Troy  H.  Cribb. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-17646  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-810] 

Mechanical  Transfer  Presses  From 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  and 
Partial  Recission  of  the  Antidumping 
Duty  Administrative  Review  of 
Mechanical  Transfer  Presses  From 
Japan. 

SUMMARY:  Chi  March  6,  2000.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
mechanical  transfer  presses  (MTPs) 
from  Japan.  This  review  covers  one 
manufacturer/exporter  of  MTPs  during 
the  period  February  1,  1998  through 
January  31,  1999.  We  gave  interested 
parties  an  opportunity  to  comment  on 
oiu  preliminary-  results. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
certain  changes  in  these  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dumping  margin 
for  the  reviewed  firm  is  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 


EFFECTIVE  DATE:  July  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo  at  (202)  482-5255  or 
Maureen  Flannery  at  (202)  482-3020, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Ianuar\'  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  (1999). 

Background 

On  March  6,  2000.  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  MTPs  from 
Japan  (65  FR  1 1764).  We  invited  parties 
to  comment  on  our  preliminan,'  results 
of  review.  We  received  comments  from 
respondent,  Komatsu,  Ltd.  (Komatsu). 
The  Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Final  Recission  in  Part  of  Antidumping 
.\dministrative  Review 

On  April  12.  1999.  we  received  a 
letter  from  Hitachi  Zosen  indicating  that 
there  were  no  entries  of  subject 
merchandise  during  the  period  of 
review  (POR)  On  lune  28.  1999.  the 
petitioner  withdrew  its  request  for  an 
administrative  review  with  respect  to 
Ishikawajima  Harima  Heavy  Industries 
(IHI).  On  August  25.  1999.  we  requested 
that  the  U.S.  Customs  Service  (Customs) 
contact  us  if  they  were  suspending 
liquidation  of  entries  of  the  subject 
merchandise  during  the  period  of 
review  from  Hitachi  Zosen  Corporation 
(Hitachi  Zosen).  We  have  received  no 
such  response.  Therefore,  we  conclude 
that  there  have  been  no  entries  of 
subject  merchandise  made  by  Hitachi 
Zosen  during  the  POR.  and.  thus,  are 
rescinding  the  review  with  respect  to 
Hitachi  Zosen  and  IHI.  See  Mechanical 
Transfer  Presses  from  lapan: 
Preliminary  Results  and  Recission  in 
Part  of  Antidumping  Duty 
Admmistrative  Review,  March  6,  2000 
(65  FR  11764). 

Scope  of  Review 

Imports  covered  bv  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
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(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes  only.  The  wrritten  description 
of  the  scope  of  this  order  is  dispositive. 

The  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  work  piece  is 
moved  from  station  to  station  by  a 
transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
svnchrnnized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 
This  review  does  not  cover  certain  parts 
and  accessories,  which  were  determined 
to  be  outside  the  scope  of  the  order.  {See 
"Final  Scope  Ruling  on  Spare  and 
Replacement  Parts,"  U.S.  Department  of 
Commerce,  March  20,  1992;  and  "Final 
Scope  Ruling  on  the  Antidumping  Duty 
Order  on  Mechanical  Transfer  Presses 
(MTPs)  from  lapan:  Request  bv 
Komatsu,  Ltd,,"  U,S.  Department  of 
Commerce,  October  3,  1996  ) 

Analysis  of  Comments  Received 

All  issues  raised  in  Komatsu's  case 
brief  in  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  from 
Joseph  A  Spetrini,  Deputy  .Issistant 
Secretary  for  ADCVD  Enforcement 
Group  III,  Import  Administration,  to 
Troy  H.  Cribb.  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  [uly  5,  2000.  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  Komatsu  has  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memo,  is  attached  to 
this  notice  as  an  Appendix.  A  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  are  in  the  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  located  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  of  Commerce 
Building,  In  addition,  a  complete 
version  of  the  Decision  Memo  can  be 
accessed  directly  on  the  Web  at 
www  ita.doc.gov/import_adminy 
records/fm  .  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content 

Changes  Since  the  Preliminary  Results 

Ba.sed  on  our  analysis  of  comments 
received,  we  havn  made  certain  changes 
in  the  margin  calculations  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Decision  Memo, 
accessible  in  B-099  and  on  the  Web  at 
www.ita.doc.gov/import_admin/ 
records/fm/. 


Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  February  1,  1998 
through  January  31,  1999: 


Manufacturer/exporter 

Margin 
(percent) 

Komatsu,  Ltd  

0.00 

Because  the  weighted-average 
dumping  margin  is  zero,  we  will 
instruct  the  Customs  Service  to 
liquidate  entries  made  during  this 
review  period  without  regard  to 
antidumping  duties  for  the  subject 
merchandise  that  Komatsu  exported. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  resillts  of 
administrative  review  for  all  shipments 
of  MTPs  from  lapan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (l)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufactiirer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufactiirers  or 
exporters  will  continue  to  be  14.51 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  retimi  or 
destruction  of  proprietary  information 


disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  July  5,  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Issues 

1.  Deduction  of  Movement  Expenses  from 
Starting  Price 

2.  Double-Counting  of  Marine  Insurance 
Expenses 

3.  Transfer  Price  vs.  Cost  for  Movement  and 
Packing  Expenses 

IFR  Doc.  00-17647  Filed  7-11-00;  8:45  ami 
BMJJNG  CODE  3S10-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-ai0) 

Stainless  Steel  Bar  From  India:  Notice 
of  Extension  of  Time  Limit  for 
Administrative  Review  and  New 
Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Final  Residts  of  1998-1999 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review  of 
Stainless  Steel  Bar  From  India. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  fourth  administrative 
review  and  new  shipper  review  of  the 
antidiunping  duty  order  on  stainless 
steel  bar  firom  India.  The  period  of 
review  for  both  segments  of  the 
proceeding  is  February  1, 1998  through 
January  31,  1999.  This  extension  is 
made  pursuant  to  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
EFFECTIVE  DATE:  July  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  or  .Met,  \\  -•.-ins.  Office  1.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0189  or  (202)  482- 
2613,  respectively. 
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SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department  of 
Conunerce's  ("the  Department's") 
regulations  are  to  19  CFR  part  351  (April 
1999). 

Statutory  Time  Limits 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
120  days  after  the  date  on  which  the 
notice  of  preliminary  results  was 
published  in  the  Federal  Register. 

On  March  31,  1999,  the  new  shipper, 
Meltroll  Engineering  Pvt.  Ltd.,  requested 
that  the  Department  align  the  new 
shipper  review  with  the  administrative 
review  (see  also  Meltroll  letter  dated  21 
June  2000  specifically  waiving  statutory 
time  limits).  The  time  limits  prescribed 
for  a  new  shipper  review  under  section 
751(a)(2)(B)(iv)  of  the  Act  differ  from 
those  of  an  administrative  review  under 
section  751(a)(3)  of  the  Act.  Pursuant  to 
Meltroll's  request  and  19  CFR 
351.214(j)(3),  the  Department  is  now 
aligning  both  reviews  and  the  time 
limits  for  the  administrative  review 
under  section  751(a)(3)  of  the  Act  will 
now  also  apply  to  the  new  shipper 
review. 

Extension 

On  March  8.  2000,  we  published  the 
preliminary  results  of  review  (65  FR 
12209).  In  our  notice  of  preliminary 
results,  we  stated  our  intention  to  issue 
the  final  results  of  these  reviews  no  later 
than  July  6,  2000. 

Due  to  limited  resources,  we  find  it 
not  practicable  to  complete  the  reviews 
within  the  originally  anticipated  time 
limit.  Specifically,  the  Department 
personnel  responsible  for  completing 
these  reviews  will  be  on  verification  for 
a  separate  proceeding  for  several  weeks 
preceding  the  current  deadline. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the  final 
results  to  not  later  than  August  4,  2000, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  June  30,  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-17644  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  QP  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  ot  Review 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  emd  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131  (this  is  not  a  toU-fi-ee 
number)  or  E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  ("the  Act") 
authorizes  the  Secretary  of  Commerce, 
with  the  concurrence  of  the  Attorney 
General,  to  issue  Export  Trade 
Certificates  of  Review.  A  Certificate  of 
Review  protects  the  holder  and  the 
members  identified  in  the  Certificate 
from  state  and  federal  government 
antitrust  actions  and  from  private,  treble 
damage  antitrust  actions  for  the  export 
conduct  specified  in  the  Certificate  and 
carried  out  in  compliance  with  its  terms 
and  conditions.  Section  302(b)(1)  of  the 
Act  and  15  CFR  Section  325.6(a)  require 
the  Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  vmtten 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 


date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230,  or  transmit  by  E-mail  at 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  00-00004."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Overseas  Distribution 
Solutions,  L.L.C.  ("ODS"),  531  Central 
Avenue,  Suite  D,  Laurel,  Mississippi, 
39440. 

Contact:  Ronald  A.  Oleynik,  Attorney. 

Telephone:  (202)  457-7183. 

Application  No.:  00-00004. 

Date  Deemed  Submitted:  June  29, 
2000. 

Members  (in  addition  to  applicant): 
AJC  International,  Inc.,  Atlanta,  GA; 
Cagle's  Inc.,  Atlanta,  GA;  Peterson 
Farms  Inc.  (d/b/a  Crystal  Lake),  Decatur, 
AR;  Fieldale  Farms  Corporation, 
Baldwin,  GA;  and  Pilgrim's  Pride  Corp., 
Pittsburg,  TX. 

ODS  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  "Trade  Activities 
and  Methods  of  Operations. 

Export  Trade 

1.  Products 

Poultry  (chicken)  meat  (Boilers, 
Fryers,  and  Roaster  Chickens). 

2.  Services 

All  services  related  to  the  export  of 
Products. 

3.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products  or  Services, 
including,  but  not  limited  to:  Patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  neighboring  (related)  rights, 
trade  secrets,  know-how,  and  sui  generis 
forms  of  protection  for  databases  and 
computer  progrsims. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to:  Consulting 
and  trade  strategy;  sales  and  marketing; 
export  brokerage;  foreign  marketing 
research  and  analysis;  foreign  market 
development;  overseas  advertising  and 
promotion;  product  research  and  design 
based  on  foreign  buyer  and  consumer 
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preferences;  documentation  and 
services  related  to  compliance  with 
customs  requirements;  joint  ventures; 
inspection  and  quality  control; 
transportation;  shipping  and  export 
management;  export  licensing; 
insurance  and  financing;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instruments); 
provision  of  overseas  sales  and 
distribution  facilities  and  overseas  sales 
staff;  legal;  accounting  and  tax 
assistance;  management  information 
systems  development  and  application; 
trade  show  exhibitions;  professional 
services  in  the  area  of  government 
relations  and  assistance  with  state  and 
federal  export  assistance  programs,  such 
as  the  Export  Enhancement  and  Market 
Promotion  programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States, 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 

Operation 

In  connection  with  the  promotion  and 
sale  of  Members'  Products  and  Services 
into  the  Export  Markets.  ODS  and/or 
one  or  more  of  its  Members  may: 

1 .  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Design  and  execute  foreign 
marketing  strategies  for  its  Export 
Markets  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Markets; 

3.  Prepare  joint  bids,  establish  export 
prices,  and  establish  terms  of  sale  in  the 
Export  Markets; 

4.  Design,  develop  and  market  generic 
corporate  labels; 

5.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
licensing  agreements  regarding  its 
Products,  Services,  or  Technology 
Rights  with  Export  Intermediaries  or 
other  persons  selling  its  Products  in 
Export  Markets; 

6.  Engage  in  joint  promotional 
activities  directly  targeted  at  developing 
the  Export  Markets,  such  as:  Arranging 
trade  shows  and  marketing  trips; 
providing  advertising  services; 
providing  brochures,  industry 
newsletters  and  other  forms  of  product, 
service  and  industry  information; 
conducting  international  market  and 
product  research;  procuring 
international  marketing,  advertising  and 


promotional  services;  and  sharing  the 
cost  of  these  joint  promotional  activities 
among  the  Members; 

7.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  the  export  of  the  Products,  such  as 
meeting  foreign  regulatory  requirements 
and  foreign  buyer  specifications  and 
identifying  and  designing  for  foreign 
buyer  and  consumer  preferences; 

8.  Negotiate,  enter  into,  and 
implement  agreements  with 
governments  and  other  foreign  persons 
regarding  non-tariff  trade  barriers  in  the 
Export  Markets,  such  as  packaging 
requirements,  and  providing  specialized 
packing  operations  and  other  quality 
control  procedures  to  be  followed  by  its 
Members  in  the  export  of  Products  into 
the  Export  Markets; 

9.  Advise  and  cooperate  with  agencies 
of  the  U,S,  Government  in  establishing 
procedures  regulating  the  export  of 
Members'  Products,  Services  and/or 
Technology  Rights  into  the  Export 
Markets; 

10.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive  sales 
agreements  with  Export  Intermediaries, 
or  other  persons  selling  its  Products  for 
the  transfer  of  title  to  Products,  Services, 
and/or  Technology  Rights  in  the  Export 
Markets; 

11.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
pricing  and/or  consignment  agreements 
for  the  sale  and  shipment  of  its  Products 
and  Services  to  Export  Markets; 

12,  Allocate  export  sales,  export 
orders  and/or  divide  Export  Markets, 
among  Export  Intermediaries,  or  other 
persons  for  the  sale,  licensing,  and/or 
transfer  of  title  to  its  Products,  Services, 
and/or  Technology  Rights  for  sale  in  the 
Export  Markets; 

13.  Enter  into,  terminate,  amend  or 
enforce  territorial  and  customer 
restraints  on  Export  Intermediaries,  or 
other  persons  regarding  the  sale, 
licensing  and/or  transfer  of  title  to  its 
Products,  Services,  and/or  Technology 
Rights  for  sale  in  the  Export  Markets; 

14,  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
agreements  for  the  tying  of  its  Products 
and  Services,  the  setting  of  prices,  and/ 
or  the  distribution,  shipping  or  handling 
of  its  Products  or  Services  in  the  Export 
Markets; 

15,  Broker  or  take  title  to  the 
Products; 

16,  Purchase  Products  from  non- 
Members  whenever  necessary  to  fulfill 
specific  sales  obligations; 

17,  Sohcit  non-Members  to  become 
Members; 

18,  Communicate  and  process  export 
orders; 


19.  Assist  each  Member  in 
maintaining  the  quality  standards 
necessary  to  be  successful  in  the  Export 
Markets; 

20.  Negotiate  freight  rate  contracts 
with  individual  carriers  and  carrier 
conferences  either  directly  or  indirectly 
through  shippers  associations  and/or 
freight  forwarders; 

21.  Bill  and  collect  from  foreign 
buyers  and  provide  accounting,  tax, 
legal  and  consulting  assistance  and 
services; 

22.  Enter  into  exclusive  agreements  to 
provide,  produce,  negotiate,  contract, 
and  administer  Export  Trade  Services 
and  Trade  Facilitation  Services; 

23,  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  which  are  available  within  the 
governmental  and  private  sectors,  such 
as  the  USDA  Export  Enhancement  and 
Market  Promotion  programs; 

24,  Refuse  to  quote  prices  for,  or  to 
market  or  sell.  Products  or  Services  to 
an  Export  Market  or  Markets,  or  to  non- 
Member  distributors,  buyer  and/or  sales 
representatives  who  directly  or 
indirectly  market  or  sell  to  an  Export 
Market  or  Markets; 

25,  Utilize  common  marking  and 
identification  of  Product  sold  in  the 
Export  Markets;  and 

26,  Exchange  information  with  and 
among  the  Members  as  necessary  to 
carry  out  the  Export  Trade  Facilitation 
Services  and  Export  Trade  Activities 
and  Methods  of  Operation,  including: 

(a)  Information  regarding  sales  and 
marketing  efforts  and  strategies  in  the 
Export  Markets,  including  price,  quality, 
quantity,  and  source;  projected  demand 
in  the  Export  Markets  for  Products; 
customary  terms  of  sale,  prices  and 
availability  of  Products  independently 
committed  by  Members  for  sales  in  the 
Export  Markets;  prices  and  sales  of 
Products  in  the  Export  Markets;  and 
specifications  by  buyers  and  consumers 
in  the  Export  Markets; 

(b)  Information  regarding  expenses 
specific  to  exporting  to  and  within  the 
Eixport  Markets,  including 
transportation,  transshipments, 
intermodal  shipments,  insurance, 
inland  freight,  port  storage, 
commissions,  export  sales, 
documentation,  financing  and  Customs 
duties  or  taxes; 

(c)  Information  regarding  U.S.  and 
foreign  legislation  and  regulations, 
including  federal  marketing  order 
programs  that  may  affect  sales  to  the 
Export  Markets; 

(a)  Information  about  ODS's  or  its 
Members'  export  operations,  including 
sales  and  distribution  networks 
estabUshed  by  ODS  or  its  Members  in 
the  Export  Markets,  and  prior  export 
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sales  by  Members,  including  export 
price  information;  and 

(e)  Information  about  ODS's  or  its 
Members'  credit  and  collections 
practices  and  problems,  claims,  and 
sales  allowances  related  to  Export 
Markets. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Meznfoer  means  a  person  who  has 
membership  in  ODS  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  Section  325.2  (1)  of  the 
Regulations. 

Dated:  July  6,  2000. 

Morton  Schnabel, 

Director  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  00-17613  Filed  7-11-00:  8:45  am] 

BILUNG  CODE  3510-OfM) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D  070600B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

rinmmerce. 

action:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  Atlantic 
Mackerel,  Squid  and  Butterfish 
Monitoring  Committee  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  August  2,  2000,  from  10 
a.m.  until  5  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Renaissance  Hotel  Philadelphia 
Airport  (formerly  the  Radisson),  500 
Stevens  Drive,  Philadelphia,  PA  19113, 
telephone:  610-521-5900. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  develop 
2001  quota  recommendations  for 


Atlantic  mackerel,  Loligo  and  lUex 
squid,  and  butterfish. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommudations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  July  6,  2000. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-17631  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  070300C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  to 
modify  permits  (1245,  1189);  issuance  of 
permits  (1247),  (1249);  and 
modifications/amendments  to  existing 
permits  (1177). 

SUMMARY:  Notice  is  hereby  given  of  the 
followdng  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 

NMFS  has  received  a  request  to 
modify  permit  (1245)  from  Mr.  J.  David 
Whitaker,  of  the  South  Carolina 
Department  of  Natiual  Resources 
(SCDNR),  NMFS  has  received  a  request 
to  modify  permit  (1189)  from  Dr.  James 
Kirk,  of  the  US  Army  Corps  of  Engineers 
(Corps);  NMFS  has  issued  permit  1247 
to  Mr.  Tom  Savoy,  of  CT  Dept  of 
Environmental  Protection  (CTDEP)  and 
NMFS  has  issued  permit  1249  to  Mr. 
E.P.  Taft,  of  Alden  Research  Laboratory 
(ALR);  and  NMFS  has  issued  an 


amendment  to  a  scientific  research/ 
enhancement  permit  to  the  U.S.  Army 
Corps  of  Engineers,  Portland  District  in 
Portland,  OR  (Corps)(ll 77). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5:00 
pm  eastern  standard  time  on  August  11, 
2000. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  permit  1177:  Protected  Resoiures 
Division,  F/NW03,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
2737  (ph:  503-230-5400,  fax:  503-230- 
5435). 

For  permits  1247,  1245,  1189,  1249: 
Office  of  Protected  Resources, 
Endangered  Species  Division,  F/PR3, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910  (ph:  301-713-1401,  fax:  301- 
713-0376). 

Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources,  F/PR3,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 

Fur  permits  1247,  1245,  1189,  1249: 
Terri  Jordan,  Silver  Spring,  MD  (ph: 
301-713-1401,  fax:  301-713-0376,  e- 
mail:  Terri.Jordan@noaa.gov). 

For  permit  1177:  Leslie  Schaeffer, 
Portland,  OR  (ph;  503-230-5433,  fax: 
503-230-5435,  e-mail: 
Leslie.Schaeffer@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
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regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hiHrtnne  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Sea  Turtles 

Green  turtle  (Chelonia  mydas), 

Hawksbill  turtle  [Eretmochelys 
imbncata].  Kemp's  ridley  turtle 
{Lepidochelys  kempii),  Leatherback 
turtle  [Dennochelys  coriacea), 
Loggerhead  turtle  {Caretta  caretta). 

Fish 

Coho  salmon  (Oncorhynchus  kisutch): 
Threatened  Southern  Oregon/Northern 
California  Coasts  (SONCC). 

Shortnose  sturgeon  [Acipenser 

brevirostrum] 

Modification  Requests  Received 

Permit  1245 

SCDNR  requests  a  modification  to 
Permit  1245.  Permit  1245  authorizes  the 
armual  take  of  up  tp  200  threatened 
loggerhead  turtle,  23  endangered 
Kemp's  ridley,  one  green  and  one 
leatherback  sea  tiirtle  in  the  Atlantic 
Ocean  off  the  southeastern  United 
States.  This  study  is  intended  to  capture 
juveniles  and  adults,  thereby  providing 
a  more  comprehensive  assessment  of 
total  population  abundance  and  an 
assessment  of  the  health  of  individual 
animals.  Modification  #1  would 
increase  the  authorized  annual  take  of 
green  turtles  from  one  to  ten  annually 
and  add  five  hawksbill  turtles. 

Permit  1189 

The  applicant  requests  a  modification 
to  Permit  1189.  Permit  1189  authorizes 

the  capture  handling  and  release  of  up 
to  300  juvenile  and  adult  shortnose 
sturgeon  annually  in  the  Ogeechee 
River.  Georgia.  The  permit  also 
authorizes  sonic  tagging  of  up  to  20 
adult  shortnose  sturgeon  in  the 
Ogeechee  River.  Modification  #2  would 
authorize  the  use  of  external  floy  tags 
for  up  to  50  shortnose  sturgeon 
annually.  Permit  1189  expires  December 
31, 2002. 


Permits  and  Modifications  Issued 

Permits  Issued 

Notice  was  published  on  March  3, 
2000  (65  PR  16894)  that  Mr.  Tom  Savoy, 
of  CT  Dept  of  Environmental  Protection 
applied  for  a  scientific  research  permit 
(1247).  The  applicant  requested  a  five 
year  permit  to  lethally  take  up  to  300 
spawned  eggs  and  larvae  annually; 
capture,  examine,  collect  stomach 
contents  samples  via  gastrical  lavage, 
PIT  tag  and  release  up  to  400  adult  and 
100  juvenile  sturgeon;  and  sonically  tag 
up  to  25  adult  sturgeon  aimually.  The 
research  proposes  to  determine  general 
seasonal  movements  and  fine  scale 
diurnal  movement  patterns  as  well  €is 
food  habits  and  prey  preferences  of 
shortnose  sturgeon  in  the  Cormecticut 
River  below  Holyoke  Dam.  Permit  1247 
was  issued  on  June  30,2000,  authorizing 
take  of  listed  species.  Permit  1247 
expires  June  30,  2005. 

Permit  1249 

Notice  was  published  on  April  19, 
2000  (65  FR  20954)  that  Mr.  E.P.  Taft, 
of  Alden  Research  Laboratory  applied 
for  a  scientific  research  permit  (1249). 
The  applicant  proposes  to  take  a 
maximum  of  200  1+  yr  captively  bred 
shortnose  sturgeon  from  the  Conte 
Anadromous  Fish  Research  Center  to 
conduct  applied  fish  passage  facility 
research  and  development  with  the 
intent  of  identifying  what  fish  passage 
design  and  operating  conditions  are 
necessary  to  maximize  biological 
effectiveness  of  shortnose  sturgeon 
diversion  around  dams  in  the 
Connecticut  emd  Santee-Cooper  River 
systems.  Permit  1249  was  issued  on  July 
6,  2000,  authorizing  take  of  listed 
species.  Permit  1249  expires  Jime  30, 
2001. 

Permit  Amendment  Issued 

On  June  30,  2000,  NMFS  issued  an 
amendment  to  the  Corps'  scientific 
research/enhancement  permit  1177.  The 
amendment  provides  an  extension  of 
the  duration  of  the  permit  through  June 
30,  2001.  The  permit  was  due  to  expire 
on  Jime  30,  2000.  The  permit 
authorizes  take  of  adult  and  juvenile, 
threatened,  SONCC  coho  salmon 
associated  with  scientific  research  and 
an  adult  fish  trap-and-haul  program  at 
Elk  Creek  Dam  on  the  Rogue  River  in 
OR.  The  purpose  of  the  trap-and-haul 
program  is  to  move  returning  ESA-listed 
adult  fish  above  Elk  Creek  Dam,  an 
impassable  barrier  for  adult  salmonids, 
so  that  the  fish  may  use  the  habitat 
upstream  of  the  dam  for  natural 
spawning.  To  determine  the  annual 
spawning  success  of  the  fish  upstream 
of  the  dam,  ESA-listed  juvenile  fish  will 


be  observed  by  snorkeling.  In  addition, 
ESA-listed  adult  fish  carcasses  will  be 
examined  for  evidence  of  spawning  and 
immediately  returned  to  the  stream. 
Permit  1177  expires  on  June  30,  2001. 

Dated:  July  6,  2000. 

Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-17628  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3510-22-F 


COMMrTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Certain 
Cotton.  Wool.  Man-Made  Fiber   Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  \r  the 
People  s  Republic  of  China 

Tulv  6.  2000. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issiung  a  directive  to  the 
Conunissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  July  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://vyrww.customs.gov.  For 
Information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Apt  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  swing,  group  swing,  and  the 
recrediting  of  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
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see  64  FR  69228,  published  on 
December  10.  1999. 

Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  6,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Comxnissioner:  This  directive 
amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  6, 
1999,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements.  That  directive  concerns 
imports  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  the  twelve- 
month period  which  began  on  January 
1 ,  2000  and  extends  through  December 
31, 2000. 

Effective  on  July  13,  2000,  you  are 
directed  to  adjust  the  limits  for  the 
followang  categories,  as  provided  for 
under  the  terms  of  the  current  bilateral 
textile  agreement  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China: 


Category 


Category 


Group  I 

200,  218,  219,  226, 
237,  239,  300/301 , 
313-315,  317/326, 
331 ,  333-336. 
338/339,  340-342, 
345,  347/348, 
350-352.  359-C2, 
359-V3,  360-363. 
369-Dr  369-H5, 
369-L6,  410,  433- 
436,  438,  440, 
442-444,  445/446, 
447,  448,  607, 
611,613-615, 
617,631,  633- 
636,  638/639, 
640-643,  644/844, 
545/646,  647-652, 
659-C  ^  659-H  s, 
659-S9,  666, 
669-P'o,  670- 
L'i,  831.  833, 
835,  836,  840.  842 
and  845-847,  as  a 
group 

Subievels  in  Group  I 

200 

218 

219 

226 


Adjusted  twelve-month 
limits 


1,514,466,758  square 
meters  equivalent. 


237 

239 

300/301 
313 

314 

317/326 

331  

333 

334 

335 

336 

338/339 


340 


341 


798.180  kilograms. 

12,123,172  square 
meters. 

2,663,554  square  me- 
ters. 

12,094,471  square 
meters. 


Adjusted  twelve-month 
limit  1 


Category 


342 

345 

347/348 

350 

351  

352 

359-C  .. 
359-V  .. 
360 

361  

362 

383 

369-0  .. 
369-H  .. 
369-L... 
410 


433 
434 
435 
436 
438 
440 


2,227.444  dozen. 

3,297,032  kilograms. 

2,484,553  kilograms. 

45,943,331  square 
meters. 

53,450,809  square 
meters. 

23,332,435  square 
meters  of  which  not 
more  than  4,463,953 
square  meters  shall 
be  in  Category  326. 

5,580,828  dozen  pairs. 

109,251  dozen 

353,835  dozen. 

417,558  dozen. 

185,543  dozen. 

2,457,463  dozen  of 
which  not  more  than 
1,816,459  dozen 
shall  be  in  Cat- 
egories 338-S/339- 

839,239  dozen  of 
which  not  more  than 
419,619  dozen  shall 
be  in  Category  340- 

Z'3. 

719,352  dozen  of 
which  not  more  than 
436,317  dozen  shall 
be  in  Category  341- 

Y  14 

283,509  dozen. 

134.465  dozen. 

2,419,985  dozen. 

182,417  dozen. 

596,599  dozen. 

1,725,269  dozen. 

672,436  kilograms. 

954,257  kilograms. 

8,642,321  numt»ers  of 
which  not  more  than 
5,645,274  numbers 
shall  be  in  Category 
360-P15 

4,565,395  numbers. 

7,633,987  numbers. 

23,479.014  numtjers. 

5,092,785  kilograms. 

5,530,233  kitograms. 

3,669,707  kilograms. 

1,079,671  square  me- 
ters of  which  not 
more  than  865  473 
square  meters  shall 
be  in  Category  41 0- 
A'6  and  not  more 
than  849,296  square 
meters  shall  be  in 
Category  41 0-B^^. 

22,003  dozen. 

14,337  dozen. 

25.841  dozen. 

16,222  dozen. 

27,858  dozen 

40,557  dozen  of  which 
not  more  than 
23,175  dozen  shall 
be  in  Category  440- 


442 

443 

444 

445/446 

447 

448 

607 

611  

613 , 

614 

615 

617 

631  

633 

634 

635 

636 

638/639 

640  ..:.... 

641  

642 

643 

644/844 
645/646 

647 

648 

649 

650  ....... 

651  


652  .... 
659-C 
659-H 
659-S 
666.... 


669-P  

670-L  

831  

833 

835 

836 

840 

842 

845 

846 

847 ;. 

Group  II 

330,  332.  349,  353, 
354.  359-02\ 
431,  432,439, 
459,  630,  632, 
653,  654  and  659- 
0  22,  as  a  group. 


Adjusted  twelve-month 
-     limit  ^ 


42,931  dozen. 
135,706  numbers. 
223,614  numbers. 

298.874  dozen. 
72,893  dozen. 
23.956  dozen 
3,588,736  kilograms. 
5,950,144  square  me- 
ters 

8,419,448  square  me- 
ters. 

13,230,559  square 
meters 

27,543,621  square 
meters. 

19,244,449  square 
meters. 

1 ,440,856  dozen  pairs. 

62,017  dozen. 

687,556  dozen. 

725,251  dozen. 

585,944  dozen 

2,584,271  dozen 

1,428,730  dozen. 

1.412,458  dozen 

365,364  aozen 

551,517  numt)ers. 

3,910,019  numbers. 

884,600  dozen 

1,618.842  dozen 

1,164,438  dozen, 

1,010,675  dozen. 

128.875  dozen. 
827,671  dozen  of 

which  not  more  than 
147,358  dozen  shall 
be  in  Category  651- 

B19 

3,029,324  dozen. 

451,552  kilograms 

3,079,901  kilograms. 

669,556  kilograms 

3,837,643  kilograms  of 
whicn  not  more  than 
1,385,151  kilograms 
shall  be  in  Category 
666-C  ^0 

2,237,063  kilograms. 

17,471,826  kilograms. 

632,536  dozen  pairs. 

32,336  dozen. 

131,382  dozen. 

306  009  dozen. 

511,083  dozen. 

296,248  dozen. 

2,513.696  dozen. 

193.561  dozen. 

1,335.870  dozen. 

132,076,642  square 
meters  equivalent. 
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Adjusted  twelve-month 
limit  1 


Group 

201 ,  220.  222,  223, 
224-V23,  224- 
02",  225,  227, 
229.  36&-025, 
400.  414.  464, 
465.  469.  600, 
603  604-O26, 
606.  618-622, 
624-629,  665. 
669-02^  and 
670-0^8,  as  a 
group. 

Sublevel  In  Group  III 

224-V  


225 


Group  IV 

832   834   838  839. 

843  850-652,  858 

and  859,  as  a 

group. 
Levels  not  in  a 

Group 

369-S29  

863-S30  

870 


274,546,086  square 
meters  equivalent. 


3,932,558  square  me- 
ters 

6,784,411  square  me- 
ters. 

12,478,390  square 
meters  equivalent. 


658,108  kilograms. 
9,314,276  numbers. 
34,821,214  kilograms. 


'  The  limits  have  not  been  adjusted  to  account  for  any  im- 
ports exported  after  December  31.  1999 

2  Category  359-C:  only  HTS  numbers  6103.42.2025 
6103  49  8034,  6104  62  1020.  6104  69  8010.  6114  20  0048 
6114  20  0052.  6203  42.2010,  6203.42.2090,  6204  62  2010 
621 1  32  0010.  621 1  32  0025  and  621 1 .42.0010. 

3  Category  359-V  only  HTS  numbers  6103.19.2030 
6103.19.9030,  6104  120040,  6104.19.8040. 
611020.1024.  6110.20.2030.  6110.20.2035. 
6110  90.9046.  6201  92.2010.  6202.92.2020. 
6203  19,9030,  6204,12  0040,  6204  19.8040 
and  6211  42.0070, 

♦Category  369-D  only  HTS  numbers  6302,60.0010. 
6302  91.0005  and  6302  91.0045 

5  Category  369-H:  only  HTS  numbers  4202.22.4020, 
4202  22  4500  and  4202.22.8030 

'Category  369-L  only  HTS  numbers 
4202  128020.  4202  12,8060.  4202.92  1500, 
4202  92  6091  and  6307  90  9905 

'Category    659-C     only    HTS    numbers 
6103432020.   6103,432025    6103,49,2000 
6104  63  1030,   6104  69  1000 
6114  30  3054,   6203  43  2010 
620349  1090,   6204,63  1510.   6204691010. 
6211.33.0010.         6211.33,0017         and 


6104  63  1020 
6114  30,3044, 
6203491010. 

6210  10  9010. 

6211  43  0010 

'Category    659-H:    only    HTS    numbers 

6504  00  9015.  6504  00  9060.  6505.90.5090. 

6505  90  7090  and  6505  90  8090 
"Category    659-S;    only    HTS    numbers 

6112.31.0020.   6112.41.0010.   6112.410020. 
6112410040.    6211  11.1010,   6211.11.1020 
and  6211  12.1020 
'"Category   669-P:    onty   HTS   numbers 


6110.20.1022. 
6110.90.9044. 
6203191030. 

6211  32.0070 


4202124000. 
4202.92.3016. 

6103.23  0055. 
6103498038. 
6104  69,8014, 
6203  43  2090. 


6502.00  9030. 
6505,90  6090. 

6112,31.0010, 
6112,41  0030. 
6211.12.1010 

6305  32.0010. 


6305.33  0010. 


6305.33  0020 


and 


4202  12  80X. 
4202  92.9026 


6305  32  0020, 
6305-39  0000 

' '  Category  670-L  only  HTS  numbers 
4202  12  8070,  4202  92  3020.  4202  92.3031, 
and  6307,90,9907 

'^Category  338-S:  all  HTS  numbers  except 
6109100012,  610910,0014.  6109,100018  and 
6109  10  0023;  Category  339-S:  all  HTS  numbers  except 
6109100040.  6109.10.0045.         6109,10,0060         and 

6109100065 

'3  Category    340-Z:    only    HTS    numbers   6205.20.2015. 

6205  20  2020.  6205.20.2050  and  6205.20.2060 
"Category    341-Y:    only    HTS    numbers    6204.22.3060, 

6206  30  3010  6206  30  3030  and  6211  42.0054 

'5 Category  360-P  only  HTS  numbers  6302.21.3010, 
6302.21  5O10.  6302.21  7010.  6302.21.9010.  6302.31.3010, 
6302.31.5010.  6302.31.7010  and  6302.31.90lO. 


"Category    410-A:    only    HTS    numbers  5111.11.3000. 

5111.11.7030.   5111  11  TOeO.   5111  19.2000.  5111  19.6020. 

5111.19.6040.   5111.19.6060.   5111  196080.  5111.20.9000. 

5111.30.9000.  5111.903000.  5111  90.9000.  5212.11  1010, 

5212  12  1010.   5212  13  1010.   5212  14  1010.  5212.15  1010. 

5212.21  1010.   5212.22.1010.   5212231010.  5212.24  1010. 

5212251010.   5311.00.2000.   540791.0510.  5407  92.0510. 

5407  930510.   5407  94  0510.   5408  310510,  5406.32  0510. 

5408.330510.   5408.340510.   5515  13.0510.  5515.220510, 

5515.92  0510,   5516.31.0510,   5516.32.0510.  5516.33.0510. 
5516.34.0510  and  6301.20.0020 

"Category   410-B:    only    HTS    numbers 
5007.90.6030,  5112112030.  5112112060. 


5007  10.6030. 
5112.19  9010. 
511219.9050. 
5112  90.3000. 
521212.1020, 
5212.21.1020. 
5212251020, 
5407  92  0520. 
5408.32.0520, 
5515.22.0520, 
551633  0520 


5112  19.9020,  5112  19  9030.  5112  19.9040. 
5112.19.9060,  5112.203000.  511230.3000. 
5112.90.9010.  5112.90  9090.  5212  11  1020. 
5212131020,  5212141020,  5212  15  1020, 
5212221020.  5212.23  1020.  521224.1020. 
5309.21  2000.  5309.29.2000.  5407  91  0520, 
5407  93.0520.  5407  94.0520.  5408.31.0520. 
5408330520,  5408  34.0520,  5515  13.0520. 
5515  92  0520,  5516.310520.  5516.32  0520. 
and  5516  34  0520 

"Category  440-M:  Only  HTS  numbers  620321.0030. 
6203.230030.  6205  10  1000,  6205.10.2010.  6205.10.2020, 
6205301510.  6205.30.1520.  6205  90  3020,  6205,90,4020 
and  621 1.31. 0030 

"Category  651 -B:  only  HTS  numbers  6107.22.0015  and 
6108.32.0015. 

"Category  666-C:  onty  HTS  number  6303  92.2000 

2' Category  359-0;  all  HTS  numbers  except 
6103.422025,  6103498034,  610462  1020.  6104.69.8010. 
6114,20  0048.  6114.20.0052,  6203  42.2010,  6203.42.2090, 
6204  62  2010.  6211.32.0010.  621132.0025.  621142  0010 
(Category  359-C);  6103.19.2030.  610319.9030, 
6104.120040.  6104198040,  6110.20.1022,  6110.201024, 
6110.20.2030,  6110  20  2035.  6110  90  9044.  6110  90.9046, 
6201.92.2010.   6202922020.   6203  19.1030,   6203199030. 


and 


6103.23,0055 

6103  49,8038, 
6104,69,8014. 
6203.43  2090. 
6204.69  1010, 
6211,43,0010 
6504,00,9015. 
6505  90  7090. 
6112.31.0010. 
6112.41.0030, 


620412.0040.  6204198040.  6211.320070 
621 1  42  0070  (Category  359-V) 
"Category  659-0:  all  HTS  numbers  except 
6103.43.2020,  610343.2025,  6103492000, 
6104,63  1020.  6104,631030.  610469,1000, 
6114.30,3044.  6114.30,3054.  6203.43.2010, 
620349  1010.  620349  1090.  6204  63  1510, 
6210,10,9010.  6211,33,0010.  6211.33,0017, 
(Category  659-C):  6502009030. 
650400,9060.  6505,90,5090.  6505  90.6090, 
6505.908090  (Category  659-H); 
6112.31.0020.  6112.41.0010.  6112.41.0020, 
6112.41.0040.  6211.11.1010.  6211.11.1020, 
6211  12  1010  and  6211  12  1020  (Category  659-S) 

"Category  224-V:  only  HTS  numbers  5801.210000. 
5801.23.0000.  5801.24.0000,  5801  250010.  5801.250020, 
5801.260010.  5801.26,0020.  5801310000.  580133  0000, 
5801.34.0000.  5801.350010.  580135  0020  5801360010 
and  5801  36.0020 

^' Category  224-0:  all  HTS  numbers  except 
5801  21  0000.  5801.23.0000.  5801  24  0000.  5801  25.0010, 
5801.25  0020.  5801.26.0010.  5801,26  0020.  5801  31.0000. 
580133  0000.  580134.0000.  580135  0010.  5801.35  0020, 
5801.36  0010  and  5801  36  0020  (Categofy  224-V). 

^Category  369-0  all  HTS  numbers  except 
6302  60  0010.  6302.91.0005  and  6302  91.0045  (Category 
369-D).  4202  22.4020.  4202  22  4500.  4202.22  8030  (Cat- 
egory 369-H);  4202  12.4000,  4202.12  8020.  4202  12.8060. 
4202921500,         4202.92.3016,  4202.92.6091  and 

6307.909905   (Category   369-L):   and  6307.10.2005  (Cat- 
egory 369-S) 

« Category  604-O:  all  HTS  numbers  except  5509.32  0000 
(Category  604-A) 

^'Category  669-0:  all  HTS  numbers  except 
6305320010.  6305  32  0020,  6305.330010.  6305  33  0020 
and  6305  39  0000  (Category  669-P). 

™  Category    670-0:    only    HTS    numbers   4202.22.4030. 
4202.22  8050  and  4202  32  9550 
"Category  369-S;  only  HTS  number  6307.10.2005. 
^Category  863-S:  only  HTS  number  6307  10.2015. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  00-17589  Filed  7-11-00;  8:45  am] 

BILLING  CODE  3510-DR-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmem  o<  import  Limits  for  Certain 
Cotton   ManMade  Fiber.  Silk  Blen;! 

and  Other  vegetaDie  ^^ber  Textile 
Pr'oducts  Pfoduceo  of  Marufactured  In 

O  m  a  >" 

July  6,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  July  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
Status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  aescription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22.  1999).  Also 
see  64  FR  70223,  published  on 
December  16,  1999. 

Richard  Steinkamp, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  6.  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  10.  1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
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January  1,  2000  and  extending  through 
December  31,  2000. 

Effective  on  July  13,  2000,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Sultanate  of  Oman: 


Category 

Adjusted  twelve-month 
limit ' 

334/634 

335/635 

340/640 

347/348 

647/648/847 

165,070  dozen. 
284,249  dozen. 
306,956  dozen 
1,159.037  dozen. 
381,341  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Richard  Steinkamp, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  00-17590  Filed  7-11-00;  8:45  am] 

BILUNG  CODE   JS'VOR    F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  the  Air  Force, 

action:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  extension  of  a  currently 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
(umments  received  by  September  11, 
2000. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 
RSOC,  550  D  Street  West,  Suite  1. 
Randolph  AFB,  TX  78150-^527. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOC,  Officer  Accessions 
Branch  at  (210)  652-4334. 

Title,  Associated  Form,  and  OMB 
Number:  Health  Profession  Accession 
Forms,  AETC  Forms  1402  and  1437, 
OMB  Number  0701-0078. 

Needs  and  Uses:  These  forms  are  used 
by  field  recruiters  in  the  processing  of 
health  professions  applicants  applying 
for  a  commission  in  the  United  States 
Air  Force. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  3,600. 

Number  of  Respondents:  3,600. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1 
Hoiu". 

Frequency  On  occasion 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  candidates 
applying  for  a  commission  in  the  United 
States  Air  Force  as  healthcare  officers. 
These  forms  provide  pertinent 
information  to  facilitate  selection  of 
candidates  for  a  commission. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  00-17542  Filed  7-11-00;  8:45  am] 

»LUNO  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  To  Extend  the  Public  and 
Agency  Scoping  Period  tor  the  Initial 
F-22  Operational  Beddown 
Environmental  Impact  Statement  (EIS) 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  of  its 
decision  to  extend  the  public  and 
agency  scoping  period  for  the 
preparation  of  the  Draft  EIS  which  will 
assess  the  potential  environmental 
impacts  of  a  proposal  to  beddown  the 
initial  F-22  Operational  Wing. 

The  comment  period  for  scoping 
related  comments  has  been  extended  to 
October  31,  2000  to  ensiu^  sufficient 
time  to  consider  public  and  agency 
comments  in  the  screening  process  and 
preparation  of  the  Draft  EIS.  Comments 


should  be  submitted  to  the  address 

below. 

HQ  ACC/CEVP.  129  Andrews  Street, 
Suite  102,  Langley  AFB,  VA  23665- 
2769,  Attn:  Ms.  Brenda  Cook. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-17543  Filed  7-11-00;  8:45  am] 

BILLING  CODE  50C1-05-^ 


EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN  BOARD 

Emergency  Oil  and  Gas  Guaranteed 
Loan  Program:  Guarantee  Agreement 

action:  Proposed  collection;  comment 
request. 

summary:  The  Emergency  Oil  and  Gas 

Guaranteed  Loan  Board,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  (jther  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  11, 
2000. 

addresses:  Direct  all  vkTitten  comments 
to  Linda  Engeimeier.  Departmental 
Forms  Clearance  Officer,  (202)  482- 
3272,  Email  Lengelme@doc.gov., 
Department  of  Commerce,  Room  6086, 
14th  &  Constitution  Avenue,  NW., 
Washington.  DC  202  30 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Daniel  J.  Rooney,  Executive 
Secretar>'.  Emergency  Oil  and  Gas 
Guaranteed  Loan  Board,  Room  2500, 
1401  Constitution  Ave,  NW., 
Washington.  DC  20230;  phone:  (202) 
219-0575,  and  fax:  (202)  219-0585. 
SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

Pursuant  to  "The  Emergency  Oil  and 
Gas  Guaranteed  Loan  Act  of  1999," 
Chapter  2,  Pubhc  Law  106-51,  the 
Emergency  Oil  and  Gas  Guaranteed 
Loan  Board  developed  a  guarantee 
agreement  that  must  be  signed  by 
qualified  oil  and  gas  companies  that 
receive  loan  guarantees.  The 
information  being  collected  will  be  used 
and  is  necessary  to  ensiu-e  that  the 
applicant  is  meeting  the  conditions  of 
the  guarantee  agreement  and  to  protect 
the  Federal  government  from  default 
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and'or  fraud.  The  information  is  also 
required  as  supporting  documentation 
for  annual  or  other  audits  that  may  be 
conducted  bv  or  on  behalf  of  the  Board 
or  by  the  General  Accounting  Office 
(GAO)  for  as  long  as  the  guarantee 
agreement  is  in  effect. 

II.  Method  of  Collection 

The  application  forms,  the  guarantee 
documents  and  the  National 
Environmental  Policy  Act  submission 
forms  will  all  be  available  on  the 
Department  of  (Commerce's  website. 
Applicants  may  download  the  required 
forms. 

III.  Data 

UMB  Number:  3003-0002. 

Form  Number:  ELB-1. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
23. 

Estimated  Time  Per  Response:  80 

hours. 

Estimated  Total  Annual  Burden 
Hours:  1,475  hours. 

Estimated  Total  Annual  Cost: 
$124,900  (Government  $60,000, 
Respondents  $64,900). 

IV  .  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  7.  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  00-17592  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  3510~OR~P 


EMERGENCY  STEEL  LOAN 
GUARANTEE  BOARD 

Emergency  Steel  Loan  Guarantee 
Program;  Guarantee  Agreement 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Emergency  Steel  Loan 

Guarantee  Board,  as  part  of  its 
continumH  effort  to  reduce  paperwork 
and  rH>-pi  ndent  burden,  invites  the. 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  11, 

2nno 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  (202)  482- 
3272,  Email  Lengelme@doc.gov., 
Department  of  Commerce,  Room  6086, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Daniel  J.  Rooney,  Executive 
Secretary,  Emergency  Steel  Loan 
Guarantee  Board,  Room  2500,  1401 
Constitution  Ave,  NW.,  Washington,  DC 
20230;  phone:  (202)  219-0575,  and  fax: 
(202)  219-0585 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Pursuant  to  "The  Emergency  Steel 
Loan  Guarantee  Act  of  1999,"  Chapter  1, 
Public  Law  106-51,  the  Emergency  Steel 
Loan  Guarantee  Board  developed  a 
guarantee  agreement  that  must  be  signed 
by  qualified  steel  companies  that 
receive  loan  guarantees.  The 
information  being  collected  will  be  used 
and  is  necessary  to  ensure  that  the 
applicant  is  meeting  the  conditions  of 
the  guarantee  agreement  and  to  protect 
the  Federal  government  from  default 
and/or  fraud.  The  information  is  also 
required  as  supporting  documentation 
for  annual  or  other  audits  that  may  be 
conducted  by  or  on  behalf  of  the  Board 
or  by  the  General  Accounting  Office 
(GAO)  for  as  long  as  the  guareuitee 
agreement  is  in  effect. 

II.  Method  of  Collection 

The  application  forms,  the  guarantee 
docimients  and  the  National 
Enviroimiental  Policy  Act  submission 
forms  will  al\  be  available  on  the 


Department  of  Commerce's  website. 
Applicants  may  download  the  required 
forms. 

m.  Data 

OMB  Number:  3004-0002. 

Form  Number:  ELB-1. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
23. 

Estimated  Time  Per  Response:  80 
hours. 

Estimated  Total  Armual  Burden 
Hours:  1,475  hours. 

Estimated  Total  Annual  Cost: 
$124,900  (Government  $60,000, 
Respondents  $64,900). 

IV.  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  7,  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  00-17591  Filed  7-11-00;  8:45  ami 

BILUf4G  CODE  3S10-OR-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DocKet  No   RPOO-364-000] 


Clear  Creek  Storage  ; 
Notice  o(  Tariff  Fiiinp 


:ompany,  L.L.C.; 


July  6,  2000. 

Take  notice  that  on  June  30,  2000, 
Clear  Creek  Storage  Company,  L.L.C. 
(Clear  Creek)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 ,  the  following 
tariff  sheets,  to  be  effective  August  1, 
2000: 


42998 


Federal  Register/ Vol.  65,  No.  134/ Wednesday,  July  12,  2000 /Notices 


First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  24 
Original  Sheet  No.  25 
Original  Sheet  No.  26 
First  Revised  Sheet  No.  69 
Original  Sheet  No.  73A 
First  Revised  Sheet  No.  74 
Original  Sheet  No.  99 
Original  Sheet  No.  100 
Original  Sheet  No.  101 
Original  Sheet  No.  102 
Original  Sheet  No.  103 

Clear  Creek  states  that  the  proposed 
tariff  sheets,  when  approved,  will 
enable  it  to  implement  unbundled  sales 
service  as  provided  by  18  CFR  part  284, 
subpart  J. 

Clear  Creek  explains  that  on  March  2, 
1998.  it  filed  an  application  in  Docket 
No.  CP98-256-000,  pursuant  to  section 
7  of  the  Natxiral  Gas  Act  (NGA),  for  a 
certificate  of  public  convenience  and 
necessity  to  convert  a  natural  gas 
production  reservoir  to  a  natural  gas 
storage  facility,  to  construct  appurtenant 
facilities  and  to  operate  the  storage  field 
and  related  facilities  for  the  sole  use  of 
Clear  Creek's  two  owners,  Questar 
Energy  Trading  Company  and  Montana 
Power  Ventures,  Inc. 

Clear  Creek  explains  further  that  on 
September  1,  1998,  the  Commission 
accepted  Clear  Creek's  application  and 
authorized  the  company  to  (1)  convert  a 
natural  gas  production  reservoir  to  a  gas 
storage  facility,  (2)  operate  the  facility 
on  an  open-access  basis  and  (3)  perform 
certain  storage-related  transportation 
services  under  Part  284,  Subpart  G. 
Clear  Creek  states  that  as  the  holder  of 
a  Part  284,  Subpart  G  certificate,  the 
company  automatically  has  blanket 
authority  to  provide  unbundled  sales  in 
accordance  with  the  provisions  of  Part 
284,  Subpart  J  of  the  Commission's 
regulations. 

Clecir  Creek  explains  that  although  it 
has  blanket  authority  to  provide 
unbundled  firm  and  interruptible  sales 
of  natural  gas.  Clear  Creek's  effective 
FERC  Gas  Tariff  does  not  contain  tariff 
provisions  applicable  to  an  unbundled 
sales  service.  Consequently,  as  required 
by  18  CFR  284.286  and  284.287,  Clear 
Creek  submits  proposed  tariff  sheets 
that  incorporate  the  provisions  of 
Subpart  I  and  explain  how  Clear  Creek 
will  comply  with  the  Commission's 
standards  applicable  to  unbundled  sales 
service. 

Clear  Creek  states  that  a  copy  of  this 
filing  has  be«n  served  upon  its 
customers  and  the  Public  Service 
(".ommission  of  Wyoming. 

.\n\  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 


20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  {call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17557  Filed  7-11-00;  8:45  am] 

BILUNQ  CODE  6717^>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO- 362-000) 

K  N  Wattenberg  Transmission  Limited 
Liability  Company:  Notice  of  Tariff 
Filing 

July  6,  2000. 

Take  notice  that  on  Jime  30,  2000,  K 
N  Wattenberg  Transmission  Limited 
Liability  Company  (KNW)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volimie  No.  1 ,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  August  1,  2000. 

In  Docket  No.  RM9&-1,  the 
Commission  has  required  that  interstate 
pipelines  communicate  with  their 
customers  via  the  Internet.  The  purpose 
of  this  compUance  filing  is  to  make  tariff 
changes  entailed  by  that  requirement 
and  to  incorporate  the  use  of  a  new 
computer  system  as  previously 
described  in  the  Request  for  Extension 
of  Time  for  KNW  in  Docket  No.  RM96- 
1-009,  filed  with  the  commission  on 
May  24,  2000. 

KNW  requests  that  the  Commission 
grant  any  other  waivers  of  its 
regulations  that  the  Commission  may 
deem  necessary  to  accept  KNW's  tariff 
sheet(s)  to  be  effective  August  1.  2000. 

KNW  states  that  copies  of  the  filing 
were  served  upon  K>fW's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding 

Any  person  desiring  to  be  heard  or  .  > 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17555  Filed  7-11-00;  8:45  am) 

BILLING  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  No.  CP98-1 50-002] 

Millennium  Pipeline  Company,  LP.; 
Notice  of  Amendment 

July  6,  2000. 

Take  notice  that  on  June  28,  2000, 
Millennium  Pipeline  Company,  L.P. 
(Millennium),  12801  Fair  Lakes 
Parkway,  Fairfax,  Virginia  22030,  filed 
in  Docket  No.  CP09- 150-002  an 
amendment  to  its  pending  application 
filed  in  Docket  No,  CP9B-1 50-000.  to 
reflect  a  route  variation  in  Westchester 
County.  New  York,  all  as  more  fully  set 
forth  in  the  application  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2222  for  assistance) 

Millennium  states  that  Millennium 
and  the  Public  Service  Commission  of 
the  State  of  New  York  (PSCNY)  have 
identified  an  alternative  pipeline  route 
in  Westchester  Countv.  New  York 
which  they  believe  could  satisf)'  the 
safety  concerns  that  have  been 
expressed  by  the  PSCNY  Millennium 
indicates  that  the  alternative  route  for 
the  most  part  departs  from  the 
powerline  right-of-way  of  Consolidated 
Edison  Company  of  New  York.  Inc.  and 
instead  follows  public  highways  and 
bike  trails  for  most  of  its  length 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  27, 
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2000.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved. 

Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 


motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Millennium  to  appear 
or  to  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17548  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-90-000] 

Morgan  Stanley  Capital  Group  Inc.. 
Complainant,  v.  New  York  Independent 
System  Operator.  Inc.  Respondent, 
Notice  of  Complaint 

July  6,  2000. 

Take  notice  that  on  July  5,  2000, 
Morgan  Stanley  Capital  Group,  Inc. 
(MSCG).  tendered  for  filing  a  complaint 
pursuant  to  Section  206  of  the  Federal 
Power  Act  against  the  New  York 
Independent  System  Operator,  Inc. 
(NYISO)  alleging  that  the  NYISO  has 
unlawfully  denied  power  marketers 
such  as  MSCG  access  to  Real-Time 
markets  through  its  bidding  restrictions 
excluding  non-physical  transactions  in 
those  NYISO  markets.  MSCG  alleges 
that  these  bidding  restrictions  unduly 
discriminate  against  certain  market 
participants  and  serve  to  distort  the 
marketplace,  restrict  fluidity,  and  result 
in  incorrect  pricing  signals. 

Copies  of  the  filing  were  served  upon 
the  NYISO  and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordcmce  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  July  17,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vdshing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  July  17,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17558  Filed  7-11-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-361-000] 

Natural  Gas  Pipeline  Company  of 
America   Notice  ot  Proposed  Changes 
in  FERC  Gas  Tantl 

July  6,  2000. 

"Take  notice  that  on  June  30,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volimie  No.  1,  Fifth 
Revised  Sheet  No.  238  and  Foiulh 
Revised  Sheet  No.  505,  to  be  effective 
August  1 .  2000. 

Natural  states  that  the  filing  is  being 
submitted  to  set  out  a  correction  to  its 
Tariff  relating  to  the  allocation  of 
storage  injections  by  pipeline  leg  under 
Natural's  Rate  Schedule  NSS.  A  related 
change  has  been  made  in  the  Rate 
Schedule  NSS  pro  forma  service 
agreement.  Natural  further  states  that 
the  allocation  provision  modified  in  the 
present  filing  was  not  updated  to  reflect 
a  tariff  change  giving  more  flexibility 
imder  Natural's  Rate  Schedule  NSS  in 
contracting  by  pipeline  leg. 

Natural  requests  waiver  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  to  the  extent  necessary  to 
permit  the  tariff  sheets  submitted  to 
become  effective  August  1,  2000. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17554  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPO&-363-O0OI 

Natural  Gas  Pipeline  Company  o? 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

July  6,  2000. 

Take  notice  that  on  June  30,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  August  1 ,  2000. 

Natiu^  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  Rate 
Schedule  FFTS,  under  which  Natural 
would  provide  a  flexible  firm 
transportation  service.  Conforming  tariff 
changes  have  also  been  made  in  the 
General  Terms  and  Conditions  of  the 
Tariff  and  in  the  pro  forma  service 
agreement. 

Natural  requests  waiver  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  to  the  extent  necessary  to 
permit  the  tariff  sheets  submitted  to 
become  effective  August  1 ,  2000. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17556  Filed  7-11-00;  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  R POO  360  000] 

Southern  Natural  Gas  Company; 
Notice  of  Cost  Recovery  Filing 

lulyS.  2000. 

Take  notice  that  on  Jime  30,  2000, 
Southern  Natiiral  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  July 
1,2000. 

Fifty-First  Revised  Sheet  No.  14 
Seventy-Second  Revised  Sheet  No.  15 
Fifty-First  Revised  Sheet  No.  16 
Seventy-Second  Revised  Sheet  No.  17 
Thirty-Seventh  Revised  Sheet  No.  14 A 
Forty-Third  Revised  Sheet  No.  14A 
Thirty-Seventh  Revised  Sheet  No.  16A 
Forty-Third  Revised  Sheet  No.  17A 
Second  Revised  Sheet  No.  34B 
First  Revised  Sheet  No.  34C 
First  Revised  Sheet  No.  34D 
Fifth  Revised  Sheet  No.  41A 
Sixth  Revised  Sheet  No.  42 
Seventh  Revised  Sheet  No.  53 
Fourth  Revised  Sheet  No.  53A 
Third  Revised  Sheet  No.  53B 

Southern  has  eliminated  fi'om  its 
effective  tariff  certain  surcharges  and 
tariff  provisions  used  by  Southern  to 
recover  Order  No.  636  transition  costs 
associated  with  Account  No.  858  (T&C 
Surcharge)  and  Southern  LNG  Inc  (SEC 
Surcharge). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  reviewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17593  Filed  7-11-00;  8:45  am] 

BILUNO  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  1951-071;  Georgia] 

Georgia  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

July  6,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Energy  Projects  has  prepared 
an  environmental  assessment  (EA)  on 
the  Georgia  Power  Company's 
application  for  approval  of  a  new 
commercial  dock  facility.  The  Georgia 
Power  Company  proposes  to  permit  Mr. 
Scott  Jackson  (permittee),  to  construct 
and  operate  a  commercial  dock  facility 
on  Lake  Sinclair's  Beaver  Dam  Creek. 
The  proposed  facility  includes  three 
open  boat  docks  with  a  total  of  24  slips, 
that  can  accommodate  up  to  42 
watercraft;  a  fuel  dock;  a  boat  ramp;  and 
a  boat  drop.  The  proposed  facility 
would  be  used  in  conjunction  with  the 
permittee's  planned  commercial 
development  on  his  adjoining  property. 
The  Sinclair  Project  is  located  on  the 
Oconee  River,  in  Putnam  and  Baldwin 
Counties,  Georgia. 

The  EA  is  attached  to  a  Commission 
order  issued  on  June  27,  2000  for  the 
above  application.  Copies  of  the  EA  can 
be  obtained  by  calling  the  Commission's 
Public  Reference  Room  at  (202)  208- 
1371.  Copies  of  the  EA  can  also  be 
obtained  through  the  Commission's 
homepage  at  http //www.  fere.  fed. us.  In 
the  EA.  staff  concludes  that  approval  of 
the  licensee's  proposal  would  not 
constitute  a  major  Federal  action 
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significantly  affecting  the  quality  of  the 
human  environment. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17551  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No  1494-172;  Oklahoma) 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

July  6,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  53  FR  47910),  the 
Office  of  Energy  Projects  has  prepared  a 
mail  environmental  assessment  (FEA) 
on  the  Grand  River  Dam  Authority's 
application  for  approval  of  a  new 
commercial  dock  facility.  The  Grand 
River  Dam.  .Authority  proposes  to  permit 
Lewis  Perrauit,  d/b/a/  Lewie 
Development  Companv  (permittee),  to 
construct  and  operation  a  commercial 
dock  facility  on  Grand  Lake's  Grand 
Craft  Cove,  about  2  miles  from  the 
Pensacola  dam  The  proposed  facility 
includes  nine  boat  slips  and  an  area  for 
temporan'  boat  mooring  and  will  be 
used  in  coniunction  with  the  permittee's 
planned  commercial  development  on 
his  adjoLning  property.  The  Pensacola 
Project  IS  on  the  Grand  River,  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma, 

The  FEA  is  attached  to  a  Commission 
order  issued  on  June  27,  2000  for  the 
above  application.  Copies  of  the  FEA 
Ccui  be  obtained  by  calling  the 
Commission's  Public  Reference  Room  at 
(202)  208-1 371   Copies  of  the  FEA  can 
cdso  be  obtained  through  the 
Commission's  homepage  at  bttp://  . 
WHTA'  /ere  fed  us  In  the  FEA,  staff 
concludes  that  approval  of  the  licensee's 
proposal  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviionment. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17550  Filed  7-11-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  AmerenUE  Request  To  Use 
Alternative  Procedures  in  Preparing  a 
License  Application 

July  6,  2000. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission: 

a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  a  new 
license  application. 

b.  Project  No.:  FERC  No.  459. 

c.  Date  filed:  June  14,  2000. 

d.  Applicant:  Union  Electric  Company 
(d/b/a  AmerenL^E). 

e.  Name  of  Project:  Osage  Project. 
/.  Location:  On  the  Osage  River,  in 

Benton,  Camden,  Miller  and  Morgan 
Counties,  central  Missouri.  The  project 
occupies  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Alan  Sullivan, 
Licensing  Project  Manager,  AmerenUE, 
617  River  Road,  Elden,  MO  65020,  (573) 
365-9329. 

J.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Allan 
Creamer  at  (202)  219-0365. 

/.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
fiUng  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
peaking  project  consists  of  an  2,583- 
foot-long,  148-foot-high  concrete  dam;  a 
92-mile-long,  55,000-acre  impoundment 
at  a  full  pool  elevation  of  660  feet  mean 
sea  level;  a  powerhouse  containing  eight 
main  and  two  in-house  generating  units, 
having  a  total  installed  capacity  of 
176,200  kilowatts;  and  appurtenant 
facilities.  The  project  generates 
approximately  675,000  megawatt-hours 
of  electricity  annually. 

1.  AmerenUE  has  demonstrated  that  it 
has  made  an  effort  to  contact  all  federal 


and  state  resources  agencies,  non- 
governmental organizations  (NGO),  and 
others  affected  by  the  project. 
AmerenUE  has  also  demonstrated  that  a 
consensus  exists  that  the  use  of 
alternative  procedures  is  appropriate  in 
.  this  case.  AmerenUE  has  submitted  a 
communications  protocol  that  is 
supported  by  the  stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on 
AmerenUE's  request  to  use  the 
alternative  procedures,  pursuant  to 
Section  4.34(i)  of  the  Commission's 
regulations.  Additional  notices  seeking 
comments  on  the  specific  project 
proposal,  interventions  and  protests, 
and  recommended  terms  and  conditions 
will  be  issued  at  a  later  date.  AmerenUE 
will  complete  and  file  a  preliminary 
Environmental  Assessment,  in  lieu  of 
Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  consults  with 
agencies,  Indian  tribes,  NGOs,  and  other 
parties  during  preparation  of  the  license 
apphcation  and  before  filing  the 
application,  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

AmerenUE  has  met  with  federal  and 
state  resources  agencies,  NGOs,  elected 
officials,  flood  control  and  downstream 
interests,  environmental  groups, 
business  and  economic  development 
organizations,  the  boating  industry,  and 
members  of  the  public  regarding  the 
Osage  Project.  AJnerenUE  intends  to  file 
6-monlh  progress  reports  during  the 
alternative  procedures  process  that 
leads  to  the  filling  of  a  license 
application  by  February  28,  2004. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17549  Filed  7-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  Qf  ENFRGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  tor  Transfer  of 
License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

July  6,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2355-005. 

c.  Date  Filed:  June  13,  2000. 

d.  Applicants:  PECO  Energy  Company 
and  Exelon  Generation  Company,  LLC 
(to  be  formed). 

e.  Name  of  Project:  Muddy  Run. 

/.  Location:  The  project  is  located  on 
the  Susquehanna  River  in  Lancaster  and 
York  Coiinties,  Pennsylvania.  The 
project  does  not  occupy  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Vilna  Waldron 
Gaston,  H.  Alfred  Ryan,  Assistemt 
General  Coimsel,  PECO  Energy 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101,  (215) 
841-4265  and  Brian  J.  McManus,  Jones, 
Day,  Reavis  &  Pogue,  51  Louisiana 
Avenue,  NE,  Washington,  DC  20001- 
2113,(202)879-5452. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Dave 
Snyder  at  (202)  219-2385. 

/.  Deadline  for  filing  comments  and  or 
motions:  August  11,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(2355-005)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  The 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  2355  from  PECO 
Energy  Company  (PECO)  to  Exelon 
Generation  Company,  LLC  (GenCo),  a 
still-to-be  incorporated  affiliate.  GenCo 
will  be  a  wholly-owrned  subsidiary  of 
Exelon  Corporation,  a  currently  existing 
subsidiary  of  PECO.  The  transfer  is 
being  sought  as  part  of  a  corporate 
restructuring  of  PECO.  The  application 
includes  a  proposal  providing  for  PECO 
to  operate  the  project's  primary 
transmission  lines  according  to  the 
terms  and  conditions  of  a  lease 
agreement. 

I.  Locations  of  the  Application :  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 


so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a  part 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
fiUng  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boer^rs, 

Secretary. 

(FR  Doc.  00-17553  Filed  7-11-00;  8:45  am) 

BILUNQ  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6734-1] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  consent 

decree;  request  for  public  comment. 


SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amened 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  consent 
decree,  which  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Columbia  by  the  United 
States  Environmental  Protection  Agency 
("EPA")  on  May  26,  1999,  to  address  a 
lawsuit  filed  by  the  Midwest  Ozone 
Group  and  the  West  Virginia  Chamber 
of  Commerce  (collectively  referred  to  as 
"MOG").  This  lawsuit,  which  was  filed 
pursuant  to  section  304(a)  of  the  Act,  42 
U.S.C.  7604(a),  addresses  EPA's  alleged 
failure  to  meet  mandaton,'  deadlines 
imder  section  110(c)  of  the  Act,  42 
U.S.C.  7410(c),  to  promulgate  federal 
implementation  plans  for  certain  areas 
establishing  (1)  attainment 
demonstrations;  (2)  inspection  and 
maintenance  ("I/M ")  programs,  and  (3) 
15%  rate-of-progress  ("ROP") 
requirements.  Midwest  Ozone  Group  et. 
ai,  V.  EPA.  No.  1:00CV01047  (D.D.C.). 
DATES:  Written  comments  must  be 
received  by  August  11,  2000. 
ADDRESSES:  Written  comments  should 
be  sent  to  Jan  M.  Tiernev.  Air  and 
Radiation  Law  Office  (2344A).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washmgton,  DC  20460. 
Copies  of  the  proposed  consent  decree 
are  available  from  Phyllis  J.  Cochran, 
(202)  564-7606.  A  copy  of  the  proposed 
consent  decree  was  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia  on  May  26, 
2000 

SUPPLEMENTARY  INFORMATION:  MOG 
alleges  that  EP.-\  has  a  mandatory  duty 
to  promulgate  federal  implementation 
plans  ("FIPs  ■)  establishing  (1) 
attaiimient  demonstrations  for  the 
Greater  Connecticut  ozone 
nonattainment  area;  the  Springfield. 
Massachusetts  ozone  nonattainment 
area;  and  the  New  York  and  Connecticut 
portions  of  the  New  York-Northern  New 
Jersey-Long  Island  ozone  nonattainment 
area;  (2)  I/M  programs  for  Portland, 
Maine;  Providence.  Rhode  Island;  and 
the  portions  of  the  Boston-Lawrence- 
Worcester  and  Portsmouth-Dover- 
Rochester  ozone  nonattainment  areas 
located  in  New  Hampshire;  and  (3)  a 
15%  ROP  program  for  the  Springfield, 
Massachusetts  Ozone  nonattainment 
area. 

The  proposed  consent  decree 
provides,  in  part,  that  EPA  will 
promulgate  full  attainment 
demonstration  FIPs  by  May  15,  2001  for 
the  Greater  Connecticut  and  Springfield 
ozone  nonattainment  areas  if  EPA  has 
not  fully  approved  attainment 
demonstration  SIPs  for  each  area  as  of 
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that  date.  The  consent  decree  provides 
that  EPA  will  promulgate  full 
attainment  demonstration  FIPs  for  the 
New  York  and  Connecticut  portions  of 
the  New  York-Northern  New  Jersey- 
Long  Island  ozone  nanattaiinment  by 
June  14.  2002  if  EPA  has  not  fully 
approved  attainment  demonstration 
SIPS  for  each  area  as  of  that  date. 

This  portion  of  the  consent  decree 
addresses  the  same  issues  for  these  four 
areas  as  is  addressed  in  a  partial  consent 
decree  with  Natural  Resources  Defense 
Coimcil,  et  al.,  for  which  EPA  published 
notice  on  December  21,  1999.  64  FR 
71453,  and  that  was  entered  into  by  the 
parties  on  May  31,  2000.  The  FTP 
proposal  and  promulgation  dates  in  the 
two  consent  decrees  are  consistent. 

The  consent  decree  also  provides  that 
EPA  will  promulgate  I/M  FIPs  for  four 
ozone  nonattainment  areas  by  October 
31,  2001  if  EPA  has  not  fully  approved 
enhanced  I/M  SIPs  for  each  area  by  that 
date.  The  four  areas  are:  Portland, 
Maine;  Providence,  Rhode  Island;  and 
the  portions  of  the  Boston-Lawrence- 
Worcester  and  Portsmouth-Dover- 
Rochester  ozone  nonattainment  areas 
located  in  New  Hampshire. 

Finally,  the  consent  decree  provides 
that  EPA  will  promulgate  a  15%  ROP 
FIP  for  the  Springfield,  Massachusetts 
ozone  nonattainment  area  by  April  2, 
2001  if  EPA  has  not  fully  approved  a 
15%  ROP  SIP  for  the  area  by  that  date. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  or  interveners  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  Department  of  Justice 
determine,  following  the  comment 
period,  that  consent  is  inappropriate, 
the  final  consent  decree  will  be  entered 
with  the  court  and  will  establish 
deadlines  for  promulgation  of  federal 
implementation  plans  in  the  absence  of 
approved  state  plans. 

Dated:  June  23.  2000. 
Gary  S.  Guzy, 

General  Counsel. 

[FR  Doc  00-17616  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL— 6734-4] 

Science  Advisory  Board,  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
will  meet  on  Friday,  July  28,  2000  from 
11:00  am  to  1:00  pm  Eastern  Daylight 
Time  to  review  a  report  developed  by  its 
Technical  Subcommittee  on  Fine 
Particle  Monitoring.  The  meeting  wdll  be 
coordinated  through  a  conference  call 
connection  in  Room  6013  in  the  USEPA, 
Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above.  However, 
the  public  may  also  attend  through  a 
telephonic  link,  to  the  extent  that  lines 
are  available  (phone  lines  will  be  very 
limited).  Additional  instructions  about 
how  to  participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Diana  Pozun 
prior  to  the  meeting  at  (202)  564-4544, 
or  via  p-mail  at  <pozun.diana@epa.gov>. 

Background 

The  CASAC  Technical  Subcommittee 
on  Fine  Particle  Monitoring  (the 
Subcommittee)  was  established  in  1996 
to  provide  advice  and  comment  to  EPA 
(through  CASAC)  on  appropriate 
methods  and  network  strategies  for 
monitoring  fine  particles  in  the  context 
of  implementing  the  revised  national 
ambient  air  qucdity  standards  (NAAQS) 
for  particulate  matter.  Most  recently, 
EPA  has  asked  the  Subcommittee  to 
review  EPA's  report  to  Congress  as 
required  by  Section  6102(e)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (see  65  Federal  Register  35926, 
June  6,  2000  for  more  details). 

Purpose  of  the  Meeting 

At  this  meeting,  the  Clean  Air 
Scientific  Advisory  Committee, 
chartered  under  42  U.S. C.  7409,  will 
review  a  report  (Clean  Air  Scientific 
Advisory  Committee  Review  of  the  US 
EPA  Response  to  Section  6102(e)  of  the 
Transportation  Equity  Act  for  the  21st 
Century)  developed  by  its  Technical 
Subcommittee  on  Fine  Particle 
Monitoring. 

Availability  of  Review  Materials 

Single  copies  of  the  USEPA  review 
document  Response  to  Section  6102(e) 
of  the  Transportation  Equity  Act  for  the 
21st  Century,  (Report  number:  EPA  600/ 
R-00/033,  May  2000)  and  the 
Subcommittee's  draft  review  report 


(Clean  Air  Scientific  Advisory 
Committee  Review  of  the  US  EPA 
Response  to  Section  6102(e)  of  the 
Transportation  Equity  Act  for  the  21st 
Century)  are  available  fi-om  Ms.  Diana 
Pozim,  Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
(1400A),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.  Washington,  DC  20460. 
Ms.  Pozun  can  also  be  reached  by 
telephone  at  (202)  564-4544,  fax' at  (202) 
501-0582,  ore-mail: 
<pozun.diana@epa.gov>.  The 
Subcommittee's  draft  report  is  also 
available  on  the  SAB  Website 
(wTvw.epa.gov/safa)  under  the  Reports 
heading,  and  Draft  Reports  subheading. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Mr.  Robert 
Flaak,  Designated  Federal  Officer,  Clean 
Air  Scientific  Advisory  Committee, 
Science  Advisory  Board  (1400A),  Suite 
6450,  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  564—4546; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
<flaak.robert@epa.gov>.  A  copy  of  the 
draft  agenda  is  available  from  Ms.  Diana 
Pozun  at  (202)  564-4544  or  by  FAX  at 
(202)  501-0582  or  via  e-mail  at 
<pozun.diana@epa.gov>. 

Members  of  the  public  who  wish  to 
make  a  brief  oreil  presentation  to  the 
Subcommittee  (in  Room  6013  only) 
must  contact  Mr.  Flaak  in  writing  (by 
letter  or  by  fax — see  previously  stated 
information)  no  later  than  12  noon 
Eastern  Daylight  Savings  Time, 
Thursday,  July  20,  2000  in  order  to  be 
included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization;  15 
minutes  total.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  and  the 
organization  (if  any)  they  will  represent. 
Please  note:  If  we  receive  more  requests 
than  we  can  accommodate,  time  of 
receipt  in  the  CASAC  office  will 
determine  priority,  with  the  first  three 
requests  granted  time  (additional 
requests  may  be  granted  to  the  extent 
that  time  is  available,  as  determined  by 
the  CASAC  Chair  at  the  time  of  the 
meeting).  All  others  will  have  to  provide 
written  comments.  Written  comments  of 
any  length  may  be  submitted  to  Mr. 
Flaak  at  any  time  until  the  date  of  the 
meeting.  Please  provide  at  least  25 
copies.  The  Science  Advisory  Board 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Individuals  requiring  special 
accommodation  at  this  meeting. 
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including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  6,  2000. 
A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  00-17617  Filed  7-11-00;  8:45  am] 

BILUf4G  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 

AGENCY 

[PF-949-.  FRL-6591-8] 

Notice  of  Filing  a  Pesticide  Petition  To 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY;  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regiilations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-949,  must  be 
received  on  or  before  August  11,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION:  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-949  in  the  subject  line  on  the  first 
page  of  your  response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Daiu  Ddiiiei,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5409;  e-mail  address: 
dani.daniel@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 

Examples  of  potentially  affected 
entities 

Industry  

111 

112 

311 

32532 

Crop  production. 
Animal  Production. 
Food  manufacturing. 
Pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAIGS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOB  PURTweR  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents"  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www .  e  p  a .  go  v7  fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
949.  The  official  record  consists  of  the 


dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-949  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 


Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  ft-om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described     . 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-949.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 
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D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubUc  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu- 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d){2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricidtural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requiremements. 

Dated:  June  29,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  simxmary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Aventis  CropScience 

0F6119 

EPA  has  received  a  pesticide  petition 
0F6119  fi-om  Aventis  CropScience,  2 
T.W.  Alexander  Drive,  Research 
Triangle  Park,  Raleigh,  NC,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  a  tolerance 
for  residues  of  clofentezine  in  or  on  the 
raw  agricidtural  commodity  grapes  at 
0.35  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  ftiUy 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

APOLLO(r)  SC  Ovicide/Miticide 
(active  ingredient  clofentezine)  is 
registered  for  use  on  apples,  pears, 
almonds,  walnuts,  apricots,  cherries, 
nectarines,  and  peaches  to  control 
Eiuopean  red  mites  and  several  spider 
mite  species.  It  is  an  enviroimientally- 
friendiy,  IPM-compatible  product  used 
at  low  dose  rates,  and  only  once  per 
season.  Clofentezine  has  been  showm  to 
be  relatively  non-toxic  in  studies 
conducted  on  mammals,  fish,  birds, 
aquatic  invertebrates,  predacious  and 
other  beneficial  mites,  bees,  algae,  and 
plants  by  establishing  a  tolerance  for 
residues  of  clofentezine  in  or  on  the  raw 


agricultural  commodity  grapes  at  0.026 
ppm  to  0.33  ppm. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  clofentezine  has  been  studied  in  three 
crops  representative  of  the  use  pattern 
for  APOLLO  SC:  apples  (pome  fruit), 
peaches  (stone  fruit),  and  grapes  (vines/ 
small  fruit).  In  each  case,  unchanged 
clofentezine  was  the  major  extractable 
residue  present.  Non-extractable 
residues  (fiber-bound)  were  negligible. 
Minor  amounts  of  2-chlorobenzonitrile, 
the  major  photo-degradation  product, 
were  detected,  predominantly  on  the 
fruit  surface.  Dissipation  of  this 
component  may  be  a  sigmficant  route  in 
the  degradation  of  clofentezine  on  the 
surface  of  these  crops.  The  nature  of  the 
residue  in  grapes,  and  in  all  the  other 
registered  crops,  is  therefore  adequately 
imderstood.  The  residue  of  concern  is 
the  parent,  clofentezine. 

2.  Analytical  method.  EPA  recently 
approved  an  analytical  method  for 
clofentezine  on  apples  at  a  limit  of 
quantitation  (LOQ)  of  0.01  ppm.  In 
support  of  that  effort,  Aventis  submitted 
an  independent  laboratory  validation  of 
the  method  which  involves  organic 
extraction  and  then  cleanup,  followed 
by  high-pressure  liquid 
chromatography.  This  method  is 
suitable  for  enforcement  for  the 
registration  of  APOLLO  SC  ovicide/ 
miticide  on  apples. 

For  the  requested  use  on  grapes,  an 
analytical  method  similar  to  the  above 
was  previously  submitted  to  the 
Agency.  This  method  was  deemed 
suitable  for  enforcement  of  the 
tolerances  proposed  in  a  previous 
tolerance  petition.  Similar  analytical 
methods  for  enforcement  purposes  are 
available  for  all  the  other  registered 
crops  and  relevant  animal  tissues/milk/ 
fat. 

3.  Magnitude  of  residues.  Extensive 
field  residue  trials  have  been  conducted 
with  APOLLO  SC  on  grapes  throughout 
the  major  growing  regions  of  the  United 
States.  Application  at  21  days  pre- 
harvest  interval  (PHI)  at  the  maximum 
use  rate  resulted  in  residues  of 
clofentezine  on  fresh  grapes  of  0.026 
ppm  to  0.33  ppm.  In  processing  studies 
on  grapes  which  had  been  treated  with 
APOLLO  SC,  residues  in  the  processed 
commodity  grape  juice  were  lower  than 
those  in  the  raw  agricultural  commodity 
grapes;  and  residues  in  raisins  were 
showTi  to  also  be  lower  than  those  in  the 
raw  agricultural  commodity. 

Residue  trials  were  conducted  for 
APOLLO  SC  on  apples,  pears,  apricots, 
cherries,  nectarines,  peaches,  almonds, 
and  walnuts  at  the  maximum  use  rates 
and  minimiun  (PHIs)  throughout  the 
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major  growing  regions  of  the  United 
States.  Residues  in  apples  ranged  from 
<0.01  ppm  to  0.44  ppm.  Residues  in 
pears  ranged  from  <0.01  ppm  to  0.2 
ppm.  Residues  in  stone  fruit  ranged 
from  <0.01  ppm  to  0.66  ppm.  Residues 
on  almond  hulls  ranged  from  0.93  ppm 
to  2.4  ppm,  on  almond  nut  meats  from 
<0.05  ppm  to  0.3  ppm,  and  on  walnuts 
<0.02  ppm.  Tolerances  were  therefore 
established  on  apples  (0.5  ppm);  pears 
{0.5  ppm);  apricots,  cherries,  nectarines, 
and  peaches  {1.0  ppm);  almond 
nutmeats  {0.5  ppm);  almond  hulls  {5.0 
ppm);  and  wahiuts  (0.02  ppm). 

Ruminant  feeding  studies  were 
conducted  to  determine  the  magnitude 
of  the  clofentezine-derived  residues  in 
the  tissues  and  mUk  of  cows.  Foiu 
groups  of  three  dairy  cattle  were  fed 
technical  clofentezine  in  the  diet  at  dose 
levels  of  0,  10,  30.  and  100  ppm  over  a 
period  of  28  days.  Daily  milk  samples 
were  taken  and  at  the  termination  of  the 
study  the  following  organs  were 
analyzed:  liver,  kidney,  heart,  muscle, 
peritoneal  fat,  and  subcutaneous  fat.  At 
the  feeding  level  of  10  ppm,  residues 
were  0.3  ppm  in  liver  and  <0.05  ppm  in 
kidney,  milk,  and  other  tissues.  EPA 
established  tolerances  for  cattle,  goats, 
hogs,  horses,  and  sheep  as  follows:  0.05 
ppm  in  meat,  fat,  and  meat  by-products 
except  liver;  0.4  ppm  in  liver;  and  0.01 
ppm  in  milk. 

B.  Toxicological  Profile 

The  toxicology  of  clofentezine  has 
been  thoroughly  evaluated  by  EPA  as 
part  of  previous  regulatory  actions.  The 
studies  are  considered  to  be  valid, 
reliable  and  adequate  for  the  purposes 
of  evaluating  potential  health  risks  and 
for  establishing  tolerances.  The  primary 
studies  submitted  in  support  of  the 
registration  of  clofentezine  are 
summarized  below. 

1.  Acute  toxicity.  A  relatively  low 
degree  of  acute  toxicity  and  irritation 
potential.  It  is  classified  as  toxicity 
category  III  for  oral,  dermal  and 
inhalation  toxicity,  and  toxicity  category 
rv  for  eye  and  skin  irritation.  The  acute 
oral  LD50  of  clofentezine  was 
determined  to  be  >5,2000  milligrams/ 
kilograms  (mg/kg)  in  rats  and  mice, 
>3,200  mg/kg  in  hamsters,  and  >2,000 
mg/kg  in  beagle  dogs.  The  acute  rate 
dermal  LD50  was  >2.100  mg/kg. 
Clofentezine  is  considered  to  be 
practically  non-irritating  to  eyes  and 
skin  but  is  considered  to  be  a  week  skin 
sensitizer  in  the  guinea  pig 
maximization  assay. 

APOLLO  SC  is  Classified  as  toxicity 
category  IV  for  oral  toxicity  and  skin 
irritation,  and  as  toxicity  category  III  for 
dermal  toxicity  and  eye  irritation.  The 
acute  oral  LDso  of  APOLLO  SC  was 


determined  to  be  >5,000  mg/kg  in  rats; 
the  acute  dermal  LD50  in  rats  was  >2,400 
mg/kg.  APOLLO  SC  is  considered 
slightly  irritating  to  eyes  and  skin. 

2.  Genotoxicty.  No  evidence  of 
genotoxicity  was  noted  in  a  battery  of  in 
vitro  and  in  vivo  studies.  Studies 
submitted  included  Ames  Salmonella 
and  mouse  lymphoma  gene  mutation 
assay,  a  mouse  micronucleus  assay,  a  rat 
dominant  lethal  assay,  and  a  gene 
conversion  and  mitotic  recombination 
assay  Ln  yeast. 

3.  Reproductive  and  developmental 
toxicity.  A  multigeneration  rate 
reproduction  study  was  conducted  a 
dietary  concentrations  of  0,  4,  40,  and 
400  ppm.  The  parental  no  observed 
adverse  effect  level  (NOAEL)  was  40 
ppm  based  on  slightly  reduced  body 
weights  (bwt),  increased  liver  weights 
and  hepatocellular  hypertrophy  at  400 
ppm.  No  treatment-related  reproductive 
effects  were  noted  at  any  dose  level. 

In  a  rate  developmental  toxicity 
study,  clofentezine  was  administered  by 
gavage  at  dose  levels  of  0,  320,  1,  280 
and  3,2000  mg/kg/day  during  gestation 
days  6  to  20.  Evidence  of  maternal 
toxicity  was  noted  at  3.200  mg/kg/day 
and  consisted  of  decreased  weight  gain, 
increased  liver  weights  and 
centrilobular  hepatocellular 
enlargement.  No  developmental  effects 
were  observed  at  any  dose  level. 

In  a  rabbit  developmental  toxicity 
study,  clofentezine  was  administered  by 
gavage  at  dose  levels  of  0,  250,  1,000 
and  3,000  mg/kg/day  during  gestation 
days  7  to  28.  Slight  maternal  toxicity 
(decreased  maternal  food  consumption 
and  weight  gain)  and  a  slight  decrease 
in  fetal  weight  were  noted  at  3,000  mg/ 
kg/day.  Thus,  the  NOAEL  was 
considered  to  be  1 ,000  mg/kg/day  for 
both  maternal  and  developmental 
effects. 

4.  Subchronic  toxicity.  In  a 
preliminciry  90-day  feeding  study 
designed  to  select  a  suitable  high  dose 
level  for  a  subsequent  chronic  rate 
study,  clofentezine  was  administered  to 
rats  at  dietary  concentrations  of  0,  3,000, 
9,000  and  27,000  ppm.  A  significant 
reduction  in  weight  gain  was  noted  at 
9,000  and  27,000  ppm.  In  addition,  a 
marked,  dose-related  hepatomegaly  and 
centrilobular  hepatocyte  enlargement 
was  noted  in  all  treatment  groups.  In  a 
subsequent  90-day  feeding  study, 
clofentezine  was  administered  to  rats  at 
dietary  concentrations  of  0,  40,  400,  and 
4,000  ppm.  Slightly  reduced  weight 
gain,  alterations  in  serveral  clinical 
pathology  parameters,  increased  liver, 
kidney  and  spleen  weights,  and 
centrilobular  hepatocyte  enlargement 
were  noted  at  400  and/or  4,000  ppm. 
Thus,  40  ppm  (-2.8  mg/kg/day)  was 


considered  to  be  the  NOAEL  for  this 
study. 

Clofentezine  was  administered  to 
beagle  dogs  for  90  days  at  dietary 
concentrations  of  0,  3,200,  8,000  and 
20.000  ppm.  Increased  liver  weights 
were  noted  at  all  dose  levels  but  no 
histopathological  changes  nor  any  other 
treatment-related  effects  were  observed. 

5.  Chronic  toxicity.  In  a  12-month 
feeding  study,  clofentezine  was 
administered  to  beagle  dogs  at  dietary 
concetrations  of  0,  50,  1,000,  and  20,000 
ppm.  An  increase  in  adrenal  and 
thyroid  weights,  as  well  as  moderate 
hepatotoxicity  consisting  of  minimal 
periportal  hepatocvie  enlargement  with 
cytoplasmic  eosinophilia.  hepatomegaly 
and  increased  plasma  cholesterol, 
triglycerides  and  alkaline  phosphatase 
levels,  were  noted  at  20.000  ppm. 
Evidence  of  slight  hepatotoxicity  was 
also  noted  at  1,000  ppm.  Thus,  the 
NOAEL  for  this  study  was  considered  to 
be  50  ppm  (-1.25  mg/kg/day). 

In  a  27-month  feeding  study, 
clofentezine  was  administered  to  rats  at 
dietar>'  concentrations  of  0,  10,  40,  and 
400  ppm.  Effects  noted  at  400  ppm  were 
limited  to  the  liver  and  thyroid, 
primarily  of  males,  and  consisted  of 
increased  liver  weights,  a  variety  of 
microscopic  liver  lesions  (centrilobular 
hepatocyte  hypertrophy  and 
vacuolation,  focal  cystic  hepatocellular 
degeneration  and  diffuse  distribution  of 
fat  deposits),  increased  serum  thyroxine 
levels,  and  a  slight  but  statistically 
significant  increase  in  the  incidence  of 
thyroid  follicular  cell  tumors.  The 
NOAEL  was  considered  to  be  40  ppm 
(-2  mg/kg/day). 

Clofentezine  was  not  oncogenic  to 
mice  when  administered  for  2  years  at 
dietary  concentrations  of  0,  50,  500,  and 
5,000  ppm.  Decreased  weight  gain, 
increased  liver  weights,  and  increased 
mortality  were  noted  at  5,000  ppm.  An 
increased  incidence  of  eosinophilic  or 
basophilic  hepatocytes  was  noted  at 
5,000  ppm.  and  possibly  500  ppm. 

Numerous  studies  were  conducted  to 
investigate  the  mechanism  for  the 
increased  incidence  of  male  thyroid 
follicular  tumors  that  was  observed  in 
the  chronic  rat  study.  These  studies 
suggest  that  the  tumors  may  have  been 
caused  by  increased  thyroid  stimulating 
hormone  (TSH)  levels,  which,  in  turn, 
resulted  from  clofentezine's  liver 
toxicity. 

6.  Animal  metabolism.  The 
metabolism,  tissue  distribution  and 
excretion  of  clofentezine  have  been 
evaluated  in  a  number  of  species.  In  all 
species,  almost  all  of  the  administered 
dose  was  recovered  within  24  to  48 
hours  after  treatment,  primarily  via  the 
feces.  The  major  route  of  metabolism 
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was  found  to  be  ring  hydroxylation, 
sometimes  preceded  by  the  replacement 
of  a  chlorine  atom  with  a  methyl-thio 
group.  Blood  and  tissue  levels  in  the 
fetuses  of  pregnant  rats  that  had  been 
treated  with  clofentezine  were  much 
lower  than  the  levels  found  in  the 
mother,  indicating  that  clofentezine 
does  not  readily  pass  across  the 
placenta.  In  addition,  less  than  1%  of 
the  administered  dose  was  absorbed 
through  the  skin  of  rats  following  a  10- 
hour  exposure  to  a  50  SC  (50% 
suspension  concentrate)  formulation  of 
clofentezine. 

Following  oral  dosing  of  a  cow  and 
three  goats  with  14C-labeled 
clofentezine.  the  residue  in  milk  was 
identified  as  a  single  metabolite,  4- 
hydroxyclofentezine.  Similarly,  4- 
hydroxyclofentezine  has  been  shown  to 
be  the  only  metabolite  present  in  fat, 
liver,  and  kidney.  No  unchanged 
clofentezine  or  other  metabolites  were 
found.  Therefore,  the  nature  of  the 
residue  in  animals  is  adequately 
understood  The  residues  of  concern  are 
the  combmed  residues  of  the  parent, 
clofentezme.  and  the  4- 
hvdroxyclofentezine  metabolite. 

7  Endocrine  disruption  Except  for 
the  thyroid  mechanisbc  studies 
mentioned  above,  no  special  studies 
have  been  conducted  to  investigate  the 
potential  of  clofentezine  to  induce 
estogenic  or  other  endocrine  effects. 
However,  the  standard  batterv'  of 
required  toxicity  studies  has  been 
completed  These  studies  include  an 
evdluaLion  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  These  studies  are 
generally  considered  to  be  sufficient  to 
detect  any  endocrine  effects.  However, 
with  the  exception  of  a  slightly 
increased  incidence  of  thyroid  tumors 
in  male  rats,  no  such  effects  were  noted 
in  any  of  the  studies  with  clofentezine. 
The  male  rat  is  known  to  be  much  more 
susceptible  than  humans  to  the 
carcinogenic  effects  resulting  from 
thyroid  hormone  imbalance  and/or 
increased  levels  of  TSH.  Therefore,  the 
alterations  in  thyroid  hormone  and 


subsequent  thyroid  pathological 
changes,  which  have  been  noted 
following  administration  of  high  doses 
of  clofentezine,  are  considered  to  be  of 
minimal  relevance  to  human  risk 
assessment,  particularly  considering  the 
low  levels  of  clofentezine  to  which 
himians  are  likely  to  be  exposed. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Clofentezine  is  a 
miticide  used  on  apples,  pears, 
almonds,  walnuts,  apricots,  cherries, 
peaches,  and  nectarines.  Clofentezine 
has  also  been  registered  recently  for  use 
on  ornamental  plants,  however,  the 
product  (OVATION  (miticide/ 
insecticide)  is  not  being  marketed  at  this 
time.  There  are  no  other  non-crop  uses. 
Thus,  potential  sources  of  non- 
occupational exposure  to  clofentezine 
would  consist  only  of  any  potential 
residues  in  food  and  drinking  water. 
There  are  no  acute  toxicity  concerns 
with  clofentezine.  Therefore,  only 
chronic  exposures  are  addressed  here. 

i.  Food.  A  worst  case  dietary  exposure 
assessment  was  performed  for 
clofentezine  using  the  dietary  exposure 
evaluation  model  (DEEM)  software 
(Novigen  Sciences.  Inc.)  and  1994-1996 
United  States  Uepartinent  of  Agriculture 
(USDA)  consumption  data.  This 
assessment  assumed  that  100%  of  all 
grapes,  apples,  pears,  almonds,  walnuts, 
apricots,  cherries,  nectarines,  peaches, 
milk,  and  the  fat.  meat,  and  meat  by- 
products of  cattle,  goats,  horses,  sheep, 
and  hogs  contained  residues  at  the 
established  and  proposed  tolerance 
levels.  A  more  realistic  assessment  was 
also  conducted  using  estimates  of 
market  share. 

ii.  Drinking  water.  All  EPA 
environmental  fate  data  requirements 
have  been  satisfied.  The  potential  for 
clofentezine  to  leach  into  ground  water 
was  assessed  in  terrestrial  field 
dissipation  studies  conducted  in  several 
locations  and  in  varying  soil  types.  Half- 
lives  ranged  from  32.4  to  83  days.  No 
evidence  of  leaching  of  parent  or 
degradation  products  was  observed. 
Based  upon  these  and  other  studies, 
EPA  concluded  that  "clofentezine  is  a 
relativelv  short-lived,  non-mobile 


compound  which  does  not  pose  a  risk 
to  ground  water,  and  will  not  be 
expected  to  accumulate  in  rotational 
crops."  Thus,  the  potential  for  finding 
significant  clofentezine  residues  in 
drinking  water  is  minimal  and  the 
contribution  of  any  such  residues  to  the 
total  dietary  intake  of  clofentezine  will 
be  negligible.  No  maximum 
contaminant  level  for  clofentezine  has 
been  established. 

Sufficient  ground  or  surface  water 
monitoring  data  are  not  available  to 
perform  a  quantitative  risk  assessment 
for  clofentezine  at  this  time.  However, 
EPA  previously  determined  estimated 
drinking  water  environmental 
concentrations  (DWECs)  in  ground  and 
surface  water  using  available 
environmental  fate  data  and  the 
screening  model  for  ground  water  (SCI- 
GROW)  and  the  generic  expected 
environmental  concentration  (GENEEC) 
model  for  surface  water.  The  DWEC  of 
clofentezine  in  ground  water  was 
estimated  to  be  0,04  parts  per  billion 
(ppb)  using  SCI-GROW,  and  the  DWECs 
for  surface  water  were  estimated  to  be 
6.5  ppb  (acute  DWEC)  and  0.3  ppb 
(chronic  DWEC)  using  GENEEC.  EPA 
policy  allows  the  90/56-day  GENECC 
value  to  be  divided  by  3  to  obtain  a 
value  for  chronic  risk  assessment 
calculations.  Therefore,  a  surface  water 
estimate  of  0.1  ppb  was  used  in  the 
chronic  risk  assessment. 

iii.  Chronic  exposure.  EPA  uses  the 
drinking  water  level  of  comparison 
(DWLOC)  as  a  theoretical  upper  limit  on 
a  pesticide's  concentration  in  drinking 
water  when  considering  total  aggregate 
exposure  to  a  pesticide  in  food,  drinking 
water,  and  through  residential  uses. 
DWLOCs  are  not  regulatory  standards 
for  drinking  water;  however.  EPA  uses 
DWLOCs  in  the  risk  assessment  process 
as  a  surrogate  measure  of  potential 
exposure  from  drinking  water.  In  the 
absence  of  monitoring  data  for 
pesticides,  it  is  used  as  a  point  of 
comparison  against  conservative  model 
estimates  of  a  pesticide's  concentration 
in  water.  Calculated  DWLOCs  for 
chronic  risks  are  listed  in  the  following 
Table  1. 


Table  1  .—Summary  of  DWLOC  Calculations-Chronic  (Non-Cancer  Scenario) 


Population  subgroup  ^ 


I 


Chronic  (non-cancer)  scenario 


RfD  mg/kg/ 
day 


Food  expo- 
sure mg/kg/ 
day 


Maximum 
water  expo- 
sure mg/kg/ 
day^ 


SCI-GROW 
(ppb)  3 


GENEEC 
(ppb) 


DWLOC 

(ppb) 


U.S.  population^  

Northeast  region'  

Non-hispanic  other  ttian  black  or  white  ^ 
Non-nursing  infants^ 


0.013 
0.013 
0.013 
0.013 


0.000346 
0.000380 
0.000386 
0.001295 


0.01265 
0.01262 
0.01261 
0.01171 


0.04 
0.04 
0.04 
0.04 


0.1 
0.1 
0.1 
0.1 


442 
441 
441 
117 
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Table  1  .—Summary  of  DWLOC  Calculations-Chronic  (Non-Cancer  Scenario)— Continued 


Population  subgroup ' 


Children  (1-6  yrs)^ 
All  infants  (<1  yr)  2  . 


Chronic  (non-cancer)  scenario 


RfD  mg/kg/ 
day 


0.013 
0.013 


Food  expo- 
sure mg/kg/ 
day 


0  001333 
0.001114 


Maximum 
water  expo- 
sure mg/kg/ 
day2 


0.01167 
0.01189 


SCI-GROW 
(ppb)3 


0.04 
0.04 


GENEEC 
(PPb) 


0.1 
0.1 


DWLOC 
(PPb) 


233 

117 


^  Assume  70  kg  bodyweight. 

2  Assume  1 0  kg  bodyweight. 

3  Assume  20  kg  bodyweight. 


To  calculate  the  DWLOC  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint,  the  chronic 
dietary  food  exposure  (from  DEEM)  was 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  clofentezine  in  drinking 
water,  DWLOCs  were  then  calculated 
using  default  body  weights  and  drinking 
water  consumption  Bgiires. 

The  estimated  average  concentration 
of  clofentezine  in  surface  water  is  0.1 
ppb.  This  value  is  less  than  EPA's 
DWLOCs  for  clofentezine  as  a 
contribution  to  chronic  aggregate 
exposures  (454  ppb).  Therefore,  taking 
into  account  the  present  uses  and  the 
proposed  new  use,  residues  of 
clofentezine  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  reliable  data  are 
available)  will  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk. 

D.  Cumulative  Effects 

The  primary  effects  observed  in  the 
toxicity  studies  conducted  with 
clofentezine  appear  to  be  a  result  of  its 
potency  as  an  enzyme  inducer. 
Although  many  other  chemicals  are  also 
known  to  induce  microsomal  enzymes, 
insufficient  information  is  available  at 
this  time  to  determine  whether  or  not 
the  potential  toxic  effects  from  these 
chemicals  are  cumulative.  Furthermore, 
realistic  estimates  of  potential  non- 
occupational exposure  to  clofentezine 
indicate  that  such  exposures  are 
minimal  and  far  below  the  levels  that 
might  be  expected  to  produce  any 
effects.  Thus,  any  contribution  of 
clofentezine  to  ciunulative  risk  will  not 
be  significant.  Therefore,  only  exposure 
from  clofentezine  is  being  addressed  at 
this  time. 

E.  Safety  Determination 

1.  U.S.  population.  The  toxicity  and 
residue  data  bases  for  clofentezine  are 
considered  to  be  valid,  reliable,  and 
essentially  complete.  Although 
clofentezine  has  been  classified  by  EPA 
as  category  C  for  oncogenicity, 


quantitative  oncogenic  risk  assessment 
was  considered  inappropriate  for  the 
following  reasons: 

a.  Evidence  of  tumors  was  limited  to 
a  single  site  in  one  sex  of  one  species 
and  occvured  only  at  the  high-dose 
level. 

b.  The  increased  incidence  of  thyroid 
follicular  tumors  was  only  marginally 
increased  above  both  concurrent  and 
historical  control  levels. 

c.  No  evidence  of  genotoxicity  has 
been  t)bserved. 

d.  Mechanistic  data  indicate  that  the 
thyroid  tumors  were  likely  a  secondary, 
threshold-medicated  effect  associated 
with  clofentezine's  liver  toxicity. 
Furthermore,  humans  are  believed  to  be 
much  less  susceptible  to  this  effect  than 
rats.  Therefore,  no  effect  on  the  thyroid 
pituitary  axis  or  oncogeni  response 
would  be  expected  at  exposure  levels 
which  did  not  affect  the  liver. 

e.  Clofentexine  was  recommended  as 
a  category  D  by  EPA's  scientific 
advisory  panel  (SAP)  in  1988.  Thus,  a 
standard  margin  of  safety  approach  is 
considered  appropriate  to  assess  the 
potential  for  clofentezine  to  produce 
both  oncogenic  and  non-oncogenic 
effects.  Based  on  the  previously 
described  data,  EPA  has  adopted  an  RfD 
value  for  clofentezine  of  0.0125  mg/kg/ 
day,  which  was  calculate  using  the 
NOAEL  of  1.25  mg/kg/day  from  the  1- 
year  dog  feeding  study  and  a  100- fold 
safety  factor. 

Using  the  worst-case  assumptions  of 
100%  of  crop  treated  and  that  all  crops 
and  animal  commodities  contain 
residues  of  clofentezine  at  the  current 
tolerance  levels,  the  aggregate  exposure 
of  the  general  population  to  clofentezine 
from  the  established  and  proposed 
tolerances  utilizes  about  9%  of  the  RfD. 
Using  more  realistic  estimates  of  percent 
crop  treated,  this  decreases  to  less  than 
3%  of  the  RfD.  There  is  generally  no 
concern  for  exposures  which  utilize  less 
than  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
would  not  pose  significant  risks  to 
human  health.  Therefore,  there  is  a 


reasonable  certainty  that  no  harm  will 
result  to  the  general  population  from 
aggregate  exposure  to  clofentezine 
residues. 

2.  Infants  and  children.  Data  from  rat 
and  rabbit  developmental  toxicity 
studies  and  rat  multigeneration 
reproduction  studies  are  generally  used 
to  assess  the  potential  for  increased 
sensitivity  of  infants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  offspring  from  prenatal  and 
postnatal  exposure  to  the  pesticide. 

No  indication  of  increased  sensitivity 
to  infants  and  children  was  noted  in  any 
of  the  studies  with  clofentezine.  No 
developmental  effects  were  noted  in 
rats,  even  at  a  dose  level  (3,200  mg/kg/ 
day)  that  exceeded  the  1 ,000  mg/kg/day 
limit  dose  and  produced  maternal 
toxicity.  In  addition,  no  evidence  of 
reproductive  toxicity  was  noted  in  the 
rat  multigeneration  reproduction  study. 
Slight  developmental  toxicity 
(decreased  fetal  weights)  was  noted  in 
rabbits,  but  only  at  a  dose  level  (3,000 
mg/kg/day)  that  exceeded  the  EPA  limit 
dose  and  also  produced  maternal 
toxicity. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  to  accovmt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  The 
toxicology  data  base  for  clofentezine 
regarding  potential  prenatal  and 
postnatal  effects  in  children  is  complete 
according  to  existing  Agency  data 
requirements  and  does  not  indicate  any 
developmental  or  reproductive 
concerns.  Fiulhermore,  the  existing  RfD 
is  based  on  a  NOAEL  of  1.25  mg/kg/day 
(from  the  1-year  dog  study)  which  is 
afready  more  than  800-fold  lower  than 
the  NOAEL  in  the  rabbit  developmental 
toxicity  study.  Thus,  the  existing  RfD  of 
0.0125  mg/kg/day  is  considered  to  be 
appropriate  for  assessing  potential  risks 
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to  infants  and  children  and  an 
additional  uncertainty  factor  is  not 
warranted. 

Using  the  conservative  exposure 
assumptions  described  above  (proposed 
and  current  tolerances,  100%  crop 
treated,  and  no  adjustments  for  percent 
contribution  from  livestock  diet), 
aggregate  exposure  to  residues  of 
clofentezine  are  expected  to  utilize 
about  48%  of  the  RfD  in  non-nursing 
infants,  20%  of  the  RfD  in  nursing 
infants,  and  36%  of  the  RfD  in  children 
aged  1  to  6  years  old.  Using  more 
realistic  estimates  of  percent  crop 
treated,  the  percent  of  RfD  utilized  is 
less  than  or  equal  to  10%  for  these 
population  subgroups.  These  numbers 
would  be  lowered  further  if  anticipated 
residues  and/or  an  adjustment  for 
percent  contribution  from  livestock  diet 
were  utilized  rather  than  tolerance 
values.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  or  children  from  aggregate 
exposure  to  clofentezine  residues. 

F.  International  Tolerances 

Codex  tolerances  have  been 
established  for  clofentezine  on  a  wide 
variety  of  crops,  including  apples.  The 
following  maximum  residue  levels 
(MRLs)  were  adopted  by  the  Codex 
Committee  on  Pesticide  Residues 
(CCPR)  in  April  1988,  except  as  noted 
in  parentheses: 


Commodity 

MRL 
(mg/kg) 

Cattle  meat  

0.05 

Cattle,  edible  offal 

0.1 

Cattle,  milk 

Citrus  fruits  

0.01 

0.5(1995) 

Cucumber  

Currants  

Eqqs  (poultry)  

1.0(1991) 
0.01  (1993) 
0.05 

Grapes  

Pome  fruits   

1.0(1995) 
0.5 

Poultry  edible  offal 

0.05 

Poutry  meat  

0.05 

Stone  fruits  

0.2 

Strawberry  

2.0 

This  value,  1.25  mg/kg/day,  was 
calculated  by  EPA  using  their  standard 
conversion  factor  for  food  consumption. 
The  NOAEL  based  upon  actual  food 
consumption  in  the  study  is  1.7  mg/kg/ 
day. 

[FR  Doc.  00-17356  Filed  7-11-00;  8:45  am] 
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AGENCY 

[FRL-6734-2] 

Notice  of  Availability  tor  Draff 
Guidance  on  tfie  Use  of  Emissions 
Reductions  From  Motor  Vefiicles 
Operated  on  Low-Sulfur  Gasoline  as 
New  Source  Review  (NSR)  Offsets  for 
Tier  2/Gasoline  Sulfur  Refinery 
Projects  in  Nonattainment  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTJON:  Notice  of  availability. 

SUMMARY:  The  EPA  is  making  available 
for  public  review  and  comment  a 
preliminary  draft  of  its  pending 
guidance  on  the  use  of  emissions 
reductions  resulting  from  motor 
vehicles  operated  on  low  sulfur  gasoline 
as  NSR  offsets  for  Tier  2/Gasoline  Sulfur 
Refinery  Projects  in  nonattaimnent 
areas. 

On  February  10,  2000,  EPA  issued 
new  emissions  standards  ("Tier  2 
standards")  for  all  passenger  vehicles, 
including  sport  utility  vehicles, 
minivans,  vans  and  pick-up  trucks.  To 
ensure  the  effectiveness  of  low 
emissions  control  technologies  in  these 
vehicles,  this  rule  also  sets  new 
standards  to  significantly  reduce  the 
sulfur  content  in  gasoline.  In  order  to 
meet  these  sulfur-ia-gasoline 
requirements,  many  refiners  will  have  to 
make  modifications  to  their  existing 
facilities,  which  could  be  subject  to  the 
major  permitting  requirements  under 
parts  C  and  D  of  the  Clean  Air  Act.  For 
a  refinery  located  in  an  area  designated 
nonattaiimient,  the  acquisition  of 
emissions  offsets  is  one  of  the 
prerequisites  for  receiving  the 
construction  permit  authorizing  the 
major  modification.  To  provide  greater 
certainty  and  to  expedite  the  NSR 
permitting  process  for  refinery  projects 
undertaken  in  nonattainment  areas  to 
comply  with  the  new  gasoline  sulfur 
requirements,  EPA  intends  to  provide 
guidance  to  explain  how  States  can  use 
some  of  the  motor  vehicle  emissions 
reductions  residting  from  use  of  low 
sulfur  gasoline  as  NSR  offsets. 

A  draft  of  EPA's  guidance  is  available 
for  public  review  and  comment.  The 
EPA  does  not  intend  to  respond  to 
individual  comments,  but  rather  to 
consider  the  comments  fi'om  the  public 
in  the  preparation  of  the  final  guidance. 
DATES:  The  comment  period  on  the  draft 
guidance  will  close  on  August  11,  2000. 
ADDRESSES:  Written  comments  should 
be  sent  to  Pamela  J.  Smith,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  Office  of  Air  Quality 


Planning  and  Standards,  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  919-541-0641,  telefax 
919-541-5509  or  E-mail 
smith.pam@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
deRoeck,  Information  Transfer  and 
Program  Integration  Division  (MD-12), 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
919-541-5593,  telefax  919-541-5509  or 
E-mail  deroeck.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  Copy  of 
the  draft  guidance  document  may  be 
obtained  by  calling  or  E-mailing  Pamela 
J.  Smith.  The  draft  guidance  may  also  be 
downloaded  from  the  NSR  Web  Site 
http://www.epa.gov/ttn/nsr  under  the 
topic  "What's  New  on  NSR." 

Dated:  July  5,  2000. 
John  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 

Standards. 

(FR  Doc.  00-17615  Filed  7-11-00;  8:45  amj 
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ENVIRONMENTAL  PRC^EC^^ON 
AGENCY 

(OPP-00576A,  FRL-6589-6] 

Pesticides;  Policy  Issues  Related  to 
the  Food  Quality  Protection  Aci 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  the  revised  version  of  the 
pesticide  science  policy  document 
entitled  "Available  EPA  Information  on 
Assessing  Exposure  to  Pesticides  in 
Food — A  User's  Gtiide."  This  notice  is 
the  nineteenth  in  a  series  concerning 
science  policy  documents  related  to  the 
Food  Quality  Protection  Act  of  1996  and 
developed  through  the  Tolerance 
Reassessment  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Martin,  Environmental 
Protection  Agency  (7509C),  1200 
Pennsylvania,  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-2857;  fax  number:  (703)  305-5147; 
e-mail  address: 
martin.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 
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Categories 

NAICS 

Examples 
of  poten- 
tially af- 
fected enti- 
ties 

Pesticide 

032532 

Pesticide 

pro- 

manufac- 

ducers 

turers 
Pesticide 
formula- 
tors 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tjrpes  of 
entities  not  listed  could  also  be  affected. 
The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  detennining  whether  or  not 
this  notice  affects  certain  entities.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtciin 
electronic  copies  of  this  document,  the 
science  policy  dociunents,  and  certain 
other  related  documents  that  might  be 
available  from  the  Office  of  Pesticide 
Programs'  Home  Page  at  http:// 
www.epa.gov/pesticides/.  On  the  Office 
of  Pesticide  Programs'  Home  Page  select 
"FQPA"  and  then  look  up  the  entry  for 
this  document  under  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  Page  at  http:/ 
/mtww. epa.gov.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  to  this  dociunent  under 

'Federal  Register — Environmental 
Documents."  You  can  go  directly  to  the 
Federal  Register  listings  at  http:// 
www. epa.gov/fedrgstr/. 

2.  Fax-on-Demand.  You  may  request 
a  faxed  copy  of  the  science  policy 
doctiments,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527.  Select  item  6061  for  the 
dociunent  entitled  "Available  EPA 
Information  on  Assessing  ExposiU'e  to 
Pesticides  in  Food-A  User's  Guide." 
Select  item  6062  for  the  document 
entitled  "Response  to  Comments  for 
Available  EPA  Information  on  Assessing 
Exposure  to  Pesticides  in  Food-A  User's 
Guide."  You  may  also  follow  the 
automated  menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00576A.  In  addiUon,  the 
dociunents  referenced  in  the  framework 


notice,  which  published  in  the  Federal 
Register  on  October  29,  1998  (63  FR 
58038)  (FRL-6041-5)  have  also  been 
inserted  in  the  docket  under  docket 
control  number  OPP-00557.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Background  Information  About  the 
Tolerance  Reassessment  Advisory 
Committee 

On  August  3,  1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significanUy 
amended  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal.  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensiue  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Enviromnental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 


Pesticide  Programs  (OPP).  The  Agency 
has  used  the  interim  approaches 
developed  through  discussions  with 
FSAC  to  make  regulatory  decisions  that 
met  FQPA's  standard,  but  that  could  be 
revisited  if  additional  information 
became  available  or  as  the  science 
evolved.  As  EPA's  approach  to 
implementing  the  scientific  provisions 
of  FQPA  has  evolved,  the  Agency  has 
sought  independent  review  and  public 
participation,  often  through 
presentation  of  the  science  policy  issues 
to  the  FIFRA  Scientific  Advisory  Panel 
(SAP),  a  group  of  independent,  outside 
experts  who  provide  peer  review  and 
scientific  advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT.  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprised  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states, 
and  other  interested  groups.  The  TRAC 
met  seven  times  as  a  full  committee 
from  May  27,  1998.  through  April  29, 
1999. 

The  Agency  worked  with  the  TRAC  to 
ensure  that  its  science  policies,  risk 
assessments  of  individual  pesticides, 
and  process  for  decision  making  are 
transparent  and  open  to  public 
participation.  An  important  product  of 
these  consultations  with  TRAC  was  the 
development  of  a  framework  for 
addressing  key  science  policy  issues. 
The  Agency  decided  that  the  FQPA 
implementation  process  and  related 
policies  would  benefit  from  initiating 
notice  and  comment  on  the  major 
science  policy  issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believed  were 
key  to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register.  In 
accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038).  EPA  has  been 
issuing  a  series  of  draft  documents 
concerning  nine  science  policy  issues 
identified  by  the  TRAC  related  to  the 
implementation  of  FQPA.  This  notice 
annoiuices  the  availability  of  the  revised 
version  of  the  science  policy  document 
identified  in  the  "SUMMARY." 
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III.  Summan  of  Revised  Science  Policy 
Guidance  Document 

The  Agency's  Office  of  Pesticide 
Programs  regulates  pesticides  to  ensure 
that  their  use  does  not  pose 
unreasonable  risks  to  human  health  or 
the  environment  and  that  pesticide 
residues  in  food  are  safe.  These 
determinations  rely  on  the  process  of 
risk  assessment.  In  assessing  risk,  the 
Agency  considers  all  routes  of  exposure 
(e.g.,  food,  drinking  water,  incidental 
exposure  in  and  around  the  home  and 
school)  and  the  inherent  toxicity  of  the 
pesticide. 

The  purpose  of  this  "User's  Guide"  is 
to  provide  the  reader  with  a 
comprehensive  discussion  and  listing  of 
EPA.  USDA.  and  Food  and  Drug 
.administration  (FDA)  guidance,  policy 
documents,  and  databases  that  provide 
detailed,  specific  "how-to"  information 
and/or  data  on  assessing  exposure  to 
pesticides  from  the  foods  that  we  eat.  To 
put  this  exposure  information  in 
context,  this  guide  first  provides  a  basic 
overview  of  risk  assessment  for 
exposure  resulting  from  pesticide 
residues  in  food. 

This  guide  does  not  address  aggregate 
exposure  and  risk  assessment,  which  is 
the  process  of  combining  exposure  to  a 
single  pesticide  from  all  sources  of 
exposure:  food,  drinking  water,  and 
non-occupational  sources  such  as 
homes  and  recreational  areas.  And,  this 
guide  does  not  address  cumulative  risk 
assessment,  which  is  the  process  of 
combining  exposure  and  risk  from  all 
pesticides  with  a  common  mechanism 
of  toxicity. 

The  first  section  of  the  guide,  "A 
Primer  on  Pesticide  Exposure  and  Risk 
from  Food."  provides  a  very  simple 
overview  of  EPA's  approach  to 
estimating  risk  and  exposure  from 
pesticide  residues  in  food.  The 
following  section,  "Information  Sources: 
Where  to  Find  Guidance,  Data,  and 
Other  Information  on  Assessing 
Exposure  to  Pesticides  in  Food," 
provides  specifics  on  how  to  obtain  or 
generate  the  data  and/or  information 
EPA  uses  in  its  assessments  of  exposure 
and  risk  from  pesticides  in  food. 
Finally,  a  list  of  "Where  to  Find's"  is 
prf)vided  along  with  the  bibliography. 

EP.\  published  the  draft  science 
policy  document  on  lanuarv  4,  1999  (64 
FR  162)  (FRL-6054-8)  and  comments 
were  filed  in  docket  control  number 
UPP-00576.  The  public  comment 
period  ended  on  March  5,  1999.  The 
.\gency  received  comments  from  several 
organizations.  All  comments  were 
considered  by  the  Agency  in  the  revised 
version  of  the  science  policy  doctiment. 


Many  of  the  comments  were  similar 
in  content,  and  pertained  to  general 
issues  concerning  the  proposed  policy 
or  specific  sections  within  the  draft 
science  policy  document.  The  Agency 
grouped  the  conmients  according  to  the 
nature  of  the  comment  and  the  issue  or 
section  of  the  document  which  they 
addressed.  The  Agency's  response  to  the 
comments  is  available  as  described  in 
Units  l.B.l.  andI.B.2. 

IV.  Policies  Not  Rules 

The  policy  document  discussed  in 
this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  docxmient  and  not  a  rule,  the 
policy  in  this  gmdance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases.  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

List  of  Subjects 

Envfronmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  June  21,  2000. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
(FR  Doc.  00-17493  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  6560-50-f 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Mctlces: 
Acquisitions  of  Shares  of  Banks  or 
Banl(  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regiilation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  t^.at  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)}. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 


of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  26, 
2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-00^! 

1 .  Enevoldsen  Limitec  Partnership, 
Potter,  Nebraska;  to  acqn  ire  voting 
shares  of  Enevoldsen  Management 
Company,  Potter,  Nebraska,  and  thereby 
indirectly  acquire  voting  shares  of  Potter 
State  Bank  of  Potter,  Potter,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  6,  2000, 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-17563  Filed  7-11-00;  8:45  am) 

BILLMQ  COOK  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisttions  Dy   ana 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
'indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  4,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaxmie,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  First  Rainsville  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan, 
Rainsville,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  28.8 
percent  of  the  voting  shares  of  First 
Rainsville  Bancshares,  Inc.,  Rainsville, 
Alabama,  and  thereby  indirectly  acquire 
voting  shares  of  First  Bank  of  the  South, 
Rainsville,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Capitol  Bancorp,  Ltd..  Lansing, 
Michigan,  emd  Indiana  Community 
Bancorp  Limited,  Elkhcirt,  Indiana;  to 
acquire  51  percent  of  the  voting  shares 
of  Goshen  Community  Bank,  Goshen, 
Indiana  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  6,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-17565  Filed  7-11-00;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 


(Docket  No  R-'Oea; 

Policy  Statement  on  Payments  System 
Risk  Modifications  to  Daylight 
Overdraft  Posting  Rules;  Delay  of 
Effective  Date:  Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Policy  statement:  Delay  of 
effective  date;  Correction, 

SUMMARY:  The  Board  is  announcing  the 
delay  of  the  implementation  of  changes 
to  the  procedures  for  measuring  daylight 
overdrafts  for  Treasury  Investment 
Program  transactions  as  a  result  of  the 
Treasury  Investment  Program's 
implementation  delay.  The  Board  is  also 
announcing  posting-time  corrections  for 
three  transactions. 

EFFECTIVE  DATE:  The  effective  date  of 
amendments  published  at  65  FR  33734 

and  3 '^735  are  dflavftd  indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT: 
M)Tiam  Payne.  Manager  (202/452- 
3219),  Stacy  Coleman,  Senior  Financial 
Services  Analyst  (202/452-2934),  or 
Donna  DeCorleto,  Project  Leader  (202/ 
452-3956),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Janice  Simms  (202/872-4984). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  May  24,  2000,  the  Board 
published  modifications  to  the 
procedures  for  measuring  daylight 
overdrafts  for  Treasury  Investment 
Program  (TIP)  and  Paper  Tax  System 
(PATAX)  transactions  (65  FR  33734). 
The  TIP  and  PATAX  applications  were 
scheduled  to  replace  the  Treasury  Tax 
and  Loan  (TT&L)  system  on  July  10, 
2000.  On  July  5,  2000,  the  Department 
of  the  Treasury  announced  the 
implementation  delay  of  the  TIP  and 
PATAX  applications  (65  FR  41522).  The 
Board  will  announce  the  revised 
effective  dates  of  the  modifications  to 
the  procedures  for  measuring  daylight 
overdrafts  once  a  new  implementation 
date  is  established.' 

Need  for  Correction 

As  published,  the  posting  time  for 
same-day  Treasury  withdrawals 
announced  by  11:30  a.m.  ET  is  incorrect 
and  the  posting  times  for  Main  Account 
Administrative  Withdrawals  and  SDI 
(Special  Direct  Investment)  Withdrawals 
were  omitted. 

Correction  of  Publication 

Accordingly,  the  amendments 
published  on  May  24,  2000.  at  65  FR 
33735,  which  was  subject  of  FR  Doc. 
00-13016,  are  rorrected  as  follows: 

Policy  Statement  on  Payments  System 
Risk  [Corrected] 

1.  On  page  33735,  colunm  2.  line  10 
fi^om  the  top  of  the  colunm.  the  language 
"+  Main  Account  Administrative 
Investment  from  TIP"  is  corrected  to 
read  "+/-  Main  Account 
Administrative  Investment  or 
Withdrawal  fi-om  TIP. " 

2.  On  page  33735,  colimin  2,  line  12 
from  the  top  of  the  column,  the  language 
"+  SDI  (Special  Direct  Investment)  or 
Administrative  Investment  from  TIP;"  is 
corrected  to  read  "+/  -  SDI  (Special 
Direct  Investment)  or  Administrative 
Investment  or  Withdrawal  from  TIP." 

3.  On  page  33735,  column  2,  line  24 
from  the  top  of  the  column,  the  language 
"Post  at  8:30  a.m.,  11:30  a.m.,  and  6:30 
p.m.  Eastern  Time: — Main  Account 
Treasury  Withdrawals  from  TIP"  is 
corrected  to  read  "Post  at  8:30  a.m..  1:00 
p.m.,  and  6:30  p.m.  Eastern  Time: — 
Main  Account  Treasury  Withdrawals 
bomTTP." 


'  To  allow  sufficient  time  for  depository 
institutions  to  adjust  to  the  various  operational 
changes  associated  with  TIP.  the  Board  approved  a 
transition  period  in  which  most  TIP  transactions 
resulting  in  debits  to  depository  institutions' 
accounts  would  post  after  the  close  of  Fedwire. 
After  this  transition  period,  the  Federal  Reserve  will 
post  all  TIP  transactions  resulting  in  debits  to 
depository  institutions'  accounts  on  a  flow  basis  as 
TIP  processes  them. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  6,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-17552  Filed  7-10-00;  8:45  am) 

BILLING  CODE  621 0-01 -M 

FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  May  16. 
2000 

In  accordance  with  §  71.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  May  16,  2000. ' 
,  The  Federal  Open  Market  Conmiittee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  increasing  the  federal 
fiuds  rate  to  an  average  of  around  6V2 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  June  30,  2000. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  00-17582  Filed  7-11-00;  8:45  am] 

BILLING  CODE  621 0-01 -M 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1076] 

Privacy  Act  of  1974;  Publication  of 
Notice  of  Systems  of  Records  and 
Amendment  of  Existing  Systems  of 
Records 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice;  publication  of  four  new 
systems  of  records  and  the  amendment 
of  one  system  of  records. 

summary:  In  accordance  with  the 
Privacy  Act,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
publishing  notice  of  four  new  systems  of 
records,  entitled:  "Travel  Records" 
(BGFRS-8),  'Employee  Relations 
Records"  (BGFRS-26),  "Performance 
Management  Program  Records" 
(BGFRS-27),  and  "Employee  Assistance 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  May  16,  2000,  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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Assistance 


Program  Records"  {BGFRS-28),  as  well 
as  amendments  to  "Disciplinary  and 
Adverse  Action  Records"  (BGFRS-6). 
We  invite  public  comment  on  this 
notice. 

DATES:  The  new  systems  of  records  and 
amendments  to  the  existing  systems  of 
records  vdll  become  effective  without 
further  notice,  on  August  21,  2000, 
unless  comments  dictate  otherwise. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1076,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays  and  to  the  security 
control  room  outside  of  those  hours. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  Eccles 
Building  courtvard  entrance,  located  on 
20th  Street  between  Constitution 
.Avenue  and  C  Street.  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boutilier,  Managing  Senior 
Counsel.  Legal  Division  (202/452-2418), 
or  Chris  Fields.  Manager  Human 
Resources  Function,  Management 
Division  (202/452-3654),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551. 
For  users  of  the  Telecommunications 
Device  for  the  Deaf  (TDD)  onlv,  contact 
lanice  Simms  at  202  452-4984. 
SUPPLEMENTARY  INFORMATION:  The 
establishment  of  the  new  systems  of 
records  and  amendments  to  one  existing 
system  of  records  results  from  a  review 
I  if  the  Board's  information  practices 
conducted  in  accordance  with  the 
F^resident  s  May  14,  1998,  memorandum 
on  privacy  and  information  in  federal 
records. 

Unlike  most  Federal  government 
agencies  whose  personnel  files  are 
maintained  by  tbe  Office  of  Personnel 
Management  (OPM).  the  Board 
maintains  its  own  personnel-related 
files  because  the  Board  has  independent 
statutory  authority  to  hire  staff  and  set 
the  salary  and  benefit  terms  for  its  staff. 
Accordingly,  the  personnel-related  files 
of  Board  employees  are  not  contained  in 
the  government-wide  systems  of  records 
published  by  OPM.  Nevertheless,  the 
Board's  personnel-related  files  are  used 
in  much  the  same  manner  as  those  of 
other  federal  employees.  Accordingly. 
after  reviewing  the  routine  uses  for  the 
existing  system  of  records,  the  Board 


has  determined  to  adopt  many  of  the 
routine  uses  that  are  used  in  OPM's 
government-wide  systems  of  records. 

New  Systems  of  Records 

The  Travel  Records  contain  the 
information  used  by  the  Board's  Finance 
Function  to  monitor  official  Board  travel 
and  meike  appropriate  reimbiu-sements. 
It  also  includes  limited  records  related 
to  the  Government  Travel  Card,  but 
most  of  the  credit  card  records  are 
maintained  by  the  General  Services 
Administration.  Notice  of  these 
government-wide  records  appears  in 
GSA/Govt-3,  entitled  "Travel  Charge 
Card  Program." 

The  system  of  records  for  Performance 
Management  Program  (PMP)  reports 
contains  the  reports  and  any  supporting 
or  related  documentation  on  the  reports. 
While  the  system  manager  for  these 
records  is  the  Associate  Director  of  the 
Human  Resources  Function  of  the 
Management  Division,  many  of  the 
records  are  maintained  in  the  various 
divisions  of  the  Board. 

The  Employee  Relations  records 
concern  work-related  issues  that  have 
been  discussed  with  the  employee 
relations  specialists  in  the  Hiunan 
Resources  Function  of  the  Management 
Division. 

The  Employee  Assistance  Program 
("EAP")  Records  are  maintained  off 
Board  premises  in  the  office  of  the 
coimselor  who  administers  the  EAP 
pursuant  to  a  contract  with  the  Board. 

Revised  System  of  Records 

The  revisions  to  the  Disciplinary  and 
Adverse  Action  Records  update  the 
descriptions  of  the  records  maint£dned 
and  add  several  routine  uses  that  are 
based  on  the  routine  uses  used  by  OPM 
for  the  equivalent  government-wide 
system  of  records.  Furthermore,  the 
retention  period  is  revised  to  comply 
with  the  General  Records  Schedule. 

In  accordance  with  5  U.S.C.  552a(r),  a 
report  of  these  actions  is  being  filed 
with  the  Chair  of  the  House  Committee 
on  Government  Reform  and  Oversight, 
the  Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget. 

BGFRS-6 

SYSTEM  NAME: 

FRB — Disciplinary  and  Adverse 
Action  Records. 

SECURrrv  classification: 
None. 

system  LOCATION: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
N.W.,  Washington,  D.C.  20551. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Board  employees 
(including  special  employees),  and 
annuitants  who  are  involved  in  a 
disciplinary  or  adverse  action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  and 
documents  on  the  processing  of  adverse 
actions  and  disciplinary  actions.  The 
records  include,  as  appropriate,  copies 
of  the  notice  of  proposed  action, 
materials  relied  on  by  the  Board  to 
support  the  reasons  in  the  notice, 
replies  by  the  employee,  statements  of 
witnesses,  hearing  notices,  record  of 
hearings,  reports,  appeals  and  related 
documents,  and  Board  decisions.  This 
system  may  also  contain  records  related 
to  the  Career  Transition  Program. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  10(4)  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)). 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in 
administering  its  personnel  functions, 
and  to  maintain  a  record  of  proceedings 
in  a  disciplinary  or  adverse  action. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  records  may  be 
used: 

a.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  for  processing 
any  of  the  covered  actions  or  in  regard 
to  any  appeal  or  administrative  review 
procedure,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  piupose(s)  of  the  request 
and  identify  the  type  of  information 
requested. 

b.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  the  Board  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

c.  To  disclose  to  a  Federal  agency  in 
the  executive,  legislative  or  judiciaJ 
branch  of  government,  or  to  a  Federal 
Reserve  Bank,  in  response  to  its  request, 
or  at  the  initiation  of  the  Board, 
information  in  connection  with  the 
hiring  of  an  employee,  the  issuance  of 

a  security  clearance,  the  conducting  of 
a  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
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license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

e.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

f.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  Board  is  authorized  to  appear,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity;  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

g.  By  the  National  Archives  and 
Records  Administration  in  connection 
with  records  management  inspections 
and  its  role  as  Archivist. 

h.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  or  other 
functions  vested  in  the  Commission. 

i.  To  disclose  information  to  the  Merit 
Systems  Protection  Board  in  connection 
with  appeals  filed  by  preference-eligible 
employees. 

j.  To  disclose  information  in 
coimection  with  the  investigation  and 
resolution  of  allegations  of  unfair  labor 
practices  before  the  Federal  Reserve 
Board  Labor  Relations  Panel  when 
requested. 

K.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

1.  To  locate  individuals  for  personnel 
research  or  survey  response  and  in 


producing  summary  descriptive 
statistics  and  analytical  studies  to 
support  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

m.  To  provide  an  official  of  another 
Federal  agency  information  he  or  she 
needs  to  know  in  the  performance  of  his 
or  her  official  duties  or  reconciling  or 
reconstructing  data  files,  in  support  of 
the  functions  for  which  the  records  were 
collected  and  maintained. 

n.  To  disclose  information  to  the 
Department  of  Labor,  Department  of 
Veterans  Administration,  Social 
Security  Administration,  or  any  other 
Federal  Agencies  that  have  special 
civilian  employee  retirement  programs; 
or  to  a  national.  State,  county, 
municipal,  or  other  publicly  recognized 
charitable  or  income  security, 
administration  agency  (e.g.,  State 
unemployment  compensations 
agencies),  when  necessary  to  adjudicate 
a  claim  under  the  retirement,  insurance, 
unemployment,  or  health  benefits 
programs  of  the  Board  or  an  agency,  or 
to  conduct  an  analytical  study  or  audit 
of  benefits  being  paid  under  such 
programs. 

o.  To  disclose  to  contractors,  grantees 
or  volvmteers  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Board,  when 
necessary  to  performance. 

DtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OiSPOSIMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  binders,  index  cards,  magnetic   - 
tape  and  disk. 

RETRIEVABH.ITY: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  seven 
years  after  the  case  is  closed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Human  Resources 
Function,  Management  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  &  Constitution,  NW., 
Washington.  DC  20551. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
nxmiber,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position.  Individuals 
receiving  notice  of  a  proposed  adverse 
action  must  be  provided  access  to  all 
documents  supporting  the  notice.  At 
any  time  thereafter,  individuals  subject 
to  the  action  will  be  provided  access  to 
the  complete  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  against  whom 
disciplinary  or  adverse  actions  are  taken 
must  be  provided  access  to  the  record. 
However,  after  the  action  has  been 
closed,  an  individual  may  request 
access  to  the  official  file  by  contacting 
the  Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  shoidd  contain  the  individual's 
name,  date  of  birth,  Social  Security 
number,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records  that 
have  or  could  have  been  the  subject  of 
a  judicial,  quasi-judicial,  or 
administrative  action  will  be  limited  in 
scope.  Review  of  amendment  requests  of 
these  records  will  be  restricted  to 
determining  if  the  record  accurately 
documents  that  action  of  the  Board,  and 
will  not  include  a  review  of  the  merits 
of  the  action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue. 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
niunber,  identification  number  (if 
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known),  approximate  date  of  record, 
and  type  of  position. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains;  Board  officials;  affidavits  or 
statements  from  employees;  testimonies 
of  witnesses;  official  documents  relating 
to  an  action,  appeal,  grievance,  or 
complaints;  and  correspondence  from 
specific  organizations  or  persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 

OF  THE  ACT: 

None. 
BGFRS-8 

SYSTEM  NAME: 

Trdvel  Records. 

SECURITY  CLASSIFICATION: 

None 

SYSTEM  location: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW.,  Washington,  DC  20551.  A 
commercial  credit  card  contractor 
maintains  information  on  employee  use 
of  the  government  travel  credit  card. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Board  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

TravfM  Authorization  forms  and 
supporting  documentation;  Travel 
Expense  Statements  and  supporting 
documentation:  applications  for  the 
government  travel  card:  periodic  reports 
from  the  commercial  credit  card 
contractor  regarding  use  of  the 
government  travel  cards;  records 
regarding  Board  reimbursement  of  travel 
expenses;  and  records  regarding 
reservations  for  transportation  and 
lodging  made  by  the  Board's  Travel 
Desk. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I     Sections  10(4)  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)). 

purpose(S): 

To  provide  a  travel  management 
process  that  covers  official  travel  for  the 
Board  and  provides  for  tracking  and 
appropriate  reimbursement  of  expenses 
incurred  in  such  travel. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  records  may  be 
used: 

a.  By  the  National  Archives  and 
Records  Administration  in  connection 


with  records  management  inspections 
and  its  role  as  Archivist. 

b.  To  disclose  to  contractors,  grantees 
or  volunteers  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Board,  where 
necessary  for  performance. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

e.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  Board  is  authorized  to  appear,,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity;  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

f.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  or  other  functions  vested 
in  the  Conmiission. 

g.  To  disclose  information  to  the  Merit 
Systems  Protection  Board  in  connection 
with  appeals  filed  by  preference-eligible 
employees. 

h.  To  disclose  information  in 
connection  with  the  investigation  and 
resolution  of  allegations  of  unfair  labor 
practices  before  the  Federal  Reserve 
Board  Labor  Relations  Panel  when 
requested. 

i.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order. 


when  the  Board  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  regarding  the 
use  of  the  government  travel  card. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  in  computer  processable  storage 
media. 

retrievabililty: 

Records  are  indexed  by  name  or  trip 
nmnber. 

SAFEGUARDS: 

Current  and  previous  year's  paper 
records  are  stored  in  the  central  lundia 
file  system  with  access  limited  to  those 
whose  official  duties  require  it.  Records 
three  years  eind  older  are  stored  in 
cardboard  files  in  secured  rooms. 
Access  to  computerized  records  is 
limited,  through  use  of  access  codes,  to 
those  whose  official  duties  require  it. 

RETEN^^IOS  AN-   DiSfOSA^: 

Records  are  destroyed  six  years  after 
reimbursement  is  made  imless  the  claim 
is  subject  to  litigation,  in  which  case  the 
records  are  destroyed  when  10  years 
old. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Associate  Director,  Finance  Function, 
Management  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  Constitution,  NW., 
Washington,  DC  20551. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
number,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedm^" 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 
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RECORD  SOURCE  CATEGORIES: 

Information  provided  by  the 
employee,  information  from  Travel 
Authorizations,  reports  from  the  credit 
card  contractor,  information  from  the 
Finance  Function  of  the  Management 
Division  regarding  reimbursement:  and 
information  from  the  Travel  Desk 
regarding  reservations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
BGFRS-26 
SYSTEM  NAME: 

FRB — Employee  Relations  Records. 

SECURITY  CLASSIRCATION: 

None. 

SYSTEM  LOCATION: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW.,  Washington,  DC  20551. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Current  and  former  Board  employees 
(including  special  employees)  with 
work-related  issues  that  have  involved 
the  employee  relations  specialists  in  the 
Human  Resources  Function  of  the 
Management  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
written  communications  and  related 
docximents  involved  in  adjusting  work- 
related  problems.  Such  documents  may 
include  copies  of  records  included  in 
other  systems  of  records,  including 
Performance  Management  Program 
(PMP)  reports  and  related 
dociunentation;  records  of  disciplinary 
actions;  and  records  related  to  the 
Board's  Drug-Free  Workplace  Plan.  This 
system  also  includes  records  related  to 
the  Career  Transition  Program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  10(4)  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)). 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in 
administering  its  personnel  functions, 
and  to  assist  employees  in  resolving 
work-related  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  records  may  be 
used: 

a.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual. 


inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessar>' 
to  obtain  information  relevant  to  a 
Board  decision  to  hire  or  retain  an 
.  employee,  issue  a  security  clearance, 
conduct  a  seciuity  or  suitability 
investigation  of  an  individual,  classify 
jobs,  let  a  contract,  or  issue  a  license, 
grant,  or  other  benefits. 

b.  To  disclose  to  a  Federal  agency  in 
the  executive,  legislative  or  judicial 
branch  of  government,  or  to  a  Federal 
Reserve  Bank,  in  response  to  its  request, 
or  at  the  initiation  of  the  Board, 
information  in  connection  with  the 
hiring  of  an  employee,  the  issuance  of 

a  security  clearance,  the  conducting  of 
a  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

e.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  Board  is  authorized  to  appear,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity;  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

f.  By  the  National  Archives  and 
Records  Administration  in  connection 
with  records  management  inspections 
and  its  role  as  Archivist. 

g.  To  disclose  information  to  the 
Equal  Emplojrment  Opportunity 


Commission  when  requested  in 
connection  with  investigations  or  other 
functions  vested  in  the  Commission. 

h.  To  disclose  information  to  the 
Merit  Systems  Protection  Board  in 
connection  with  appeals  filed  by 
preference-eligible  employees. 

j.  To  disclose  information  in 
connection  with  the  investigation  and 
resolution  of  allegations  of  unfair  labor 
practices  before  the  Federal  Reserve 
Board  Labor  Relations  Panel  when 
requested. 

k.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

1.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  the  Board  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

m.  To  disclose  to  contractors,  grantees 
or  volunteers  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Board,  when 
necessary  to  the  performance. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  in  lockable  cabinets. 

retrievability: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  three  years 
after  termination  of  counseling. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Dir»^rtnr.  Hunian  Rpsources 
Function,  Management  Division.  Board 
of  Governors  of  the  Federal  Reserve 
System  20th  &  Constitution,  NW.. 
Washington,  DC  20551. 
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NOTIRCATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth,  Social  Security 
number,  identification  number  (if 
knowTi),  approximate  date  of  record, 
and  type  of  position. 

RECORD  ACCESS  PROCEDURES; 

Same  as  "Notification  procedure" 

above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES 

Individual  to  whom  the  record 
pertains;  the  individual's  managers, 
supervisors  and  officers;  employees  and 
officers  in  the  Human  Resources 
Function  of  the  Management  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

.None. 
BGFRS-27 
SYSTEM  NAME: 

FRB — Performance  Management 
Program  Records. 

SECURITY  CLASSIFICATION 

None. 

SYSTEM  LOCATION: 

Budrd  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW    Washington,  DC  20551.  Final 
Performance  Management  Program 
(PMP)  reports  are  maintained  by  the 
Human  Resources  Function  of  the 
Management  Division.  Supporting 
documentation  for  the  reports  is 
maintained  in  the  Division  where  the 
employee  works  or  worked. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(  urrent  and  former  Board  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Completed  PMP  reports,  attachments, 
and  supporting  documentation; 
submissions  and  written  suggestions  by 
the  subject  employee;  records  of  PMP 
objective-setting  sessions. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

:5ections  10(4J  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)). 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in 
administering  its  personnel  functions. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

The  information  in  the  records  may  be 
used: 

a.  To  consider  and  select  employees 
for  incentive  awards,  merit  increases 
and  performance  awards,  or  other  pay 
bonuses,  and  other  honors  and  to 
publicize  those  granted. 

b.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  the  Board  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

c.  To  disclose  to  a  Federal  agency  in 
the  executive,  legislative  or  judiciaJ 
branch  of  government,  or  to  a  Federal 
Reserve  Bank,  in  response  to  its  request, 
or  at  the  initiation  of  the  Board, 
information  in  connection  with  the 
hiring  of  an  employee,  the  issuance  of 

a  security  clearance,  the  conducting  of 
a  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

e.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

f.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  Board  is  authorized  to  appear,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity;  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided. 


however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

g.  By  the  National  Archives  and 
Records  Administration  in  connection 
with  records  management  inspections 
and  its  role  as  Archivist. 

h.  To  disclose  information  to  the 
Equal  Employment  Opportimity 
Commission  when  requested  in 
connection  with  investigations  or  other 
functions  vested  in  the  Commission. 

i.  To  disclose  information  to  the  Merit 
Systems  Protection  Board  in  coimection 
with  appeals  filed  by  preference-eligible 
employees. 

j.  To  disclose  information  in 
coimection  with  the  investigation  and 
resolution  of  allegations  of  unfair  labor 
practices  before  the  Federal  Reserve 
Board  Labor  Relations  Panel  when 
requested. 

k.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

1.  To  locate  individuals  for  personnel 
research  or  survey  response  and  in 
producing  simmiary  descriptive 
statistics  and  analytical  studies  to 
support  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
pubUshed  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structiu«d  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

m.  To  disclose  to  contractors,  grantees 
or  volunteers  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Board. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POUCtES  AND  PRACTKES  FOR  STORING, 
RETRIEVINQ,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  in  lockable  cabinets. 

retrievabiuty: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 


SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Retain  for  10  years  from  the  year  of 
the  rating,  then  destroy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Human  Resources 
Function,  Management  Division,  Board 
of  Governors  of  the  Federal  Reserve 
Svstem  20th  &  Constitution,  NW., 
Washington.  DC  20551. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
number,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  and  the  individual's 
manager(s). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

BGFRS   28 
SYSTEM  SAME 

FRB-Employee  Assistance  Program 
Records. 

SECURrrv  classification: 
None. 

system  location: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW.,  Washington,  DC  20551.  The  files 
are  under  the  control  of  the  Board,  but 
are  maintained  by  an  outside  consultant 
pursuant  to  a  contract  with  the  Board. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees,  and 
their  spouses  and  dependent  children, 
who  have  consulted  with,  or  been 
referred  to,  the  Employee  Assistance 
Coimselor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  developed  for  each  client 
seen  by  a  counselor.  These  files  may 


contain  notes  of  each  contact  between 
the  client  and  counselor,  the  counselor's 
assessment,  the  kind  of  services  being 
provided  {including  referrals),  and 
follow-up  information  on  the  outcome 
of  the  consultation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12564  and  12  U.S.C. 
244  and  248(1). 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in 
providing  a  safe  and  healthy  working 
environment,  and  to  comply  with  E.O. 
12564. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

With  the  exception  of  Routine  Use 
"f,"  none  of  the  other  Routine  Uses  are 
applicable  to  records  relating  to  drug 
testing  under  Executive  Order  12564. 
Further,  such  records  shall  be  disclosed 
only  to  a  very  limited  number  of 
officials  within  the  Board,  generally 
only  to  the  Medical  Review  Officer,  the 
administrator  of  the  Employee 
Assistance  Program,  and  the 
management  official  empowered  to 
recommend  or  take  adverse  action 
affecting  the  individual. 

In  other  cases,  the  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  a  new 
employee  assistance  contractor 
following  a  contract  transition  for  the 
services. 

b.  To  provide  the  necessary 
information  to  family  members,  and  to 
the  appropriate  law  enforcement, 
security  services,  or  child  protective 
services,  where  there  is  a  reason  to 
suspect  abuse  or  neglect  of  children  or 
other  vulnerable  persons,  where  the 
individual  using  the  EAP  services  poses 
a  serious  threat  to  the  health  or  safety 
of  another  individual,  or  where  the 
individual  using  EAP  services  presents 
a  clear  and  present  danger  to  the  safety 
and  security  of  the  community  or 
workplace. 

c.  To  provide  the  information 
necessary  to  warn  another  individual 
whose  health  or  safety  has  been 
seriously  threatened  by  the  individual 
using  the  EAP  services. 

d.  To  provide  the  necessary 
information  to  a  family  member  or 
guardian,  and/or  appropriate  law 
enforcement  or  health  authority,  where 
the  individual  using  EAP  services  says 
or  does  something  that  seriously 
threatens  his  or  her  own  health  or 
safety. 

e.  To  disclose  the  results  of  a  drug  test 
of  a  Board  employee  pursuant  to  an 


order  of  a  court  of  competent 
jurisdiction  where  required  by  the  U.S. 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  kept  in  locked  files. 

retrievability: 

Records  are  maintained  by  the  name 
of  the  individual  and  the  case  niunber 
assigned  to  that  individual. 

SAFEGUARDS: 

Only  staff  of  the  Employee  Assistance 
Program  have  access  to  the  files,  which 
are  maintained  on  the  premises  of  the 
contractor  hired  to  administer  the 
program. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  three 
years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Employee  Assistance  Program 
Administrator,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
number,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 

RECORD  ACCESS  PROCEDURES 

Same  as  "Notification  procedure" 
above,  but  see  the  special  procedures  set 
forth  in  the  Board's  Rules  Regarding 
Access  to  and  Review  of  Personal 
Information  Under  the  Privacy  Act,  12 
CFR  261a.7. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains;  the  EAP  counselor;  an 
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employee's  physical  or  mental  health 
care  provider  or  counselor;  medical 
institutions;  the  contractor 
idministering  the  Drug-Free  Workplace 
Plan;  Federal  Reserve  System  personnel 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  July  6,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  00-17519  Filed  7-11-00;  8:45  am] 

BILLING  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 

Report  of  the  "Tar."  Nicotine,  and 
Carbon  Monoxide  of  the  Smoke  of 
1294  Varieties  of  Domestic  Cigarettes 
for  the  Year  1998 

ACnON:  Notice. 

SUMMARY:  The  Federal  Trade 
C^oramission  publishes  the  "Report  of 
the  'Tar,'  Nicotine,  and  Carbon 
Monoxide  of  the  Smoke  of  1294 
Varieties  of  Domestic  Cigarettes  for  the 
Year  1998," 
DATES:  lulv  12.  2000. 

ADDRESSES:  Copies  of  the  report  are 
available  from  the  FTC's  World  Wide 

Web  site  at:  http:wM-w  ftc.^ov  and  from 
the  FTC's  Public  Reference  Branch. 
Room  130,  600  Pennsylvania  Ave.  NW., 
Washington.  DC  20580.  Telephone  (202) 

326-3128, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ostheimer.  Staff  .\ttorney. 
Federal  Trade  Commission.  Bureau  of 
Consumer  Protection,  600  Pennsylvania 
Ave.  NW.,  Washington.  DC  20580. 
Telephone  (202)  326-2699. 
SUPPLEMENTARY  INFORMATION:  This 
report  contains  data  on  the    tar," 
nicotine,  and  carbon  monoxide  yields  of 
1294  varieties  of  cigarettes 
manufactured  and  sold  in  the  United 
States  in  1998  The  Tobacco  Institute 
Testing  Laboratorv  (TITL).  a  private 
laboratorv  operated  by  the  cigarette 
industrw  conducted  the  "tar.  "  nicotine, 
and  carbon  monoxide  testing  for  the 
widely-available  domestic  cagarette 
varieties,  TITL  provided  the  results  to 
the  respectn  p  cigarette  companies, 
which  then  provided  the  data  generated 
by  TITL  regarding  their  own  brands  to 
the  Commission  in  response  to 
compulsory  process  Cigarette  smoke 
from  generic,  private  label,  and  not- 
widely-available  cigarettes  was  not 


tested  by  TITL,  but  was  tested  by  the 
cigarette  companies  and  the  test  results 
were  provided  to  the  FRC  in  response  to 
compulsory  process. 

In  response  to  concerns  that  have 
been  raised  regarding  the  acciiracy  and 
utility  of  the  testing  method  currently 
used  to  determine  the  'tar,"  nicotine, 
and  carbon  monoxide  ratings  of 
cigarettes,  the  Commission  in  1998 
requested  the  assistance  of  the 
Department  of  Health  and  Human 
Services  in  reviewing  the  scientific  and 
public  health  questions  surroimding  the 
test  method  and,  if  appropriate, 
determining  how  the  test  method 
should  be  changed.  In  its  two  most 
recent  reports  to  Congress  pursuant  to 
the  Federal  Cigarette  Labeling  and 
Advertising  Act,  the  Commission  has 
recommended  that  Congress  consider 
giving  authority  over  cigarette  testing  to 
one  of  the  Federal  government's 
science-based,  public  health  agencies. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

FFR  Doc.  00-17588  Filed  7-11-00;  8:45  am] 


BILLING   CODE   6750- ,C'    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  Health;  Notice  of  a 
Cooperative  Agreement  wtth  the 
Association  for  American  Indian 
Physicians 

agency:  Office  of  the  Secretary,  Office 
of  Minority  Health,  HHS. 
ACTION:  Notice  of  a  Cooperative 
Agreement  with  the  Association  for 
American  Indian  Physicians. 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  its  intent  to  continue  support 
of  the  umbrella  cooperative  agreement 
with  the  Association  for  American 
Indian  Physicians  (AAIP).  This 
cooperative  agreement  will  continue  the 
broad  programmatic  framework  in 
which  specific  projects  can  be 
supported  by  various  governmental 
agencies  during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  AAJP  in 
expanding  and  enhancing  its  activities 
relevant  to  education,  health  promotion, 
disease  prevention,  and  family  and 
youth  violence  prevention,  with  the 
ultimate  goal  of  improving  the  health 
status  of  minorities  and  disadvantaged 
people. 

The  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 


the  implementation,  conduct,  and 
assessment  of  the  project  activities.  On 
an  as-needed  basis,  OMH  will  assist  in 
arranging  consultation  from  other 
government  agencies  and  non- 
government agencies. 

Authority:  This  cooperative  agreement  is 
authorized  under  Section  1707(e)(1)  of  the 
Public  Health  Service  Act,  as  amended. 

Background 

Assistance  will  continue  to  be 
provided  to  AAIP.  During  the  last  5 
years,  AAIP  has  successfully 
demonstrated  the  ability  to  work  with 
health  agencies  on  activities  relevant  to 
increasing  the  proportion  of  practicing 
Native  American  health  professionals, 
and  enhancing  physician  and 
commimity  education  on  health 
promotion,  disease  prevention,  and 
research  opportunities.  The  AAIP  is 
uniquely  qualified  to  continue  to 
accomplish  the  purposes  of  this 
cooperative  agreement  because  it  has 
the  follovring  combination  of  factors: 

•  This  Association  has  developed, 
expanded,  and  managed  an 
infrastructtire  to  coordinate  and 
implement  various  medical  intervention 
programs  within  local  communities  and 
physician  groups  that  deal  extensively 
with  Indian  health  issues.  The 
Association  has  also  established  several 
oversight  committees  that  provide  a 
foundation  upon  which  to  develop, 
promote,  and  manage  health 
intervention,  education,  and  training 
programs  which  are  aimed  at  preventing 
and  reducing  imnecessary  morbidity 
and  mortality  rates  among  American 
Indian  and  Alaska  Native  popidations. 

•  It  has  established  itself  and  its 
members  as  an  organization  with 
professionals  who  serve  as  leaders  and 
experts  in  planning,  developing, 
implementing,  and  evaluating  health 
education,  prevention,  and  promotion 
programs  aimed  at  reducing  excessive 
mortality  and  adverse  health  behaviors 
among  American  Indian  and  Alaska 
Native  communities. 

•  It  has  developed  databases  and 
directories  of  health  services,  health 
care  accessibility  issues,  and 
professional  development  initiatives 
that  deal  exclusively  with  American 
Indian  and  Alaska  Native  populations 
that  are  necessary  for  any  intervention 
dealing  with  this  minority  population. 

•  It  has  assessed  and  evaluated  the 
current  education,  research  and  disease 
prevention,  and  health  promotion 
activities  for  its  members,  affiliated 
groups,  and  represented  sub- 
populations. 
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•  It  has  developed  a  national 
organization  whose  members  are  all 
predominantly  minority  health  care 
professionals  and  providers  with 
excellent  professional  performance 
records. 

•  It  has  developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  instruction  in  medical  and  health 
professions  preparation.  Through  the 
collective  efforts  of  its  members,  its 
affiliated  community-based 
organizations,  sponsored  research,  and 
sponsored  health  education  and 
prevention  programs,  the  AAIP  has 
demonstrated  (1)  the  ability  to  work 
with  academic  institutions  and  health 
agencies  on  mutual  education,  service, 
and  research  endeavors  relating  to  the 
goal  of  disease  prevention  and  health 
promotion  for  American  Indian  and 
Alaska  Native  populations;  (2)  the 
leadership  necessary  to  attract  minority 
health  professionals  into  public  health 
careers:  and  (3)  the  leadership  needed  to 
assist  health  care  professionals  work 
more  effectively  with  American  Indian 
and  Alaska  Native  clients  and 
communities. 

This  cooperative  agreement  will  be 
continued  for  an  additional  five-year 
project  period  with  12-month  budget 
periods.  Depending  upon  the  types  of 
projects  and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$100,000  per  year.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
cooperative  agreement,  contact  Ms. 
Cynthia  Amis,  Office  of  Minority 
Health,  5515  Security  Lane,  Suite  1000. 
Rockville,  Maryland  20852  or  telephone 
(301) 594-0769. 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  cooperative 
agreement  is  93.004. 

Dated:  June  22,  2000. 
Nathan  Stinson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 

Health. 

[FR  Doc.  00-17527  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4180-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  Health;  Notice  of  a 
Cooperative  Agreement  With  the 
National  Council  of  La  Raza 

AGENCY:  Office  of  the  Secretary,  Office 
of  Minority  Health. 
ACTION:  Notice  of  a  cooperative 
agreement  with  the  National  Council  of 
La  Raza. 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  its  intent  to  continue  support 
of  the  umbrella  cooperative  agreement 
with  the  National  Council  of  La  Raza 
(NCLR).  This  cooperative  agreement 
will  continue  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  supported  by  various 
governmental  agencies  during  the 
project  period. 

The  piupose  of  this  cooperative 
agreement  is  to  support  the  efforts  of  the 
NCLR  in  expanding  and  enhancing  its 
activities  relevant  to  education,  service 
delivery,  hedth  prevention,  health 
promotion,  and  health  research 
opportunities,  with  the  ultimate  goal  of 
improving  the  health  status  of 
minorities  and  disadvantaged  people. 

The  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 
the  implementation,  conduct,  and 
assessment  of  the  project  activities.  On 
an  as-needed  basis,  OMH  will  assist  in 
arranging  consultation  from  other 
government  agencies  and  non- 
government agencies. 

Authority 

This  cooperative  agreement  is 
authorized  under  Section  1707(e)(1)  of 
tlie  Public  Health  Service  Act,  as 
amended. 

Background 

Assistance  will  continue  to  be 
provided  to  NCLR.  During  the  last  5 
years,  NCLR  has  successfrilly 
demonstrated  the  ability  to  work  with 
official  health  agencies  on  mutual 
education,  service,  and  research 
endeavors.  The  NCLR  is  uniquely 
qualified  to  continue  to  accomplish  the 
purposes  of  this  cooperative  agreement 
because  it  has  the  following 
combination  of  factors: 

•  It  has  developed,  expanded,  and 
managed  an  infrastructiore  to  coordinate 
and  implement  various  health  education 
programs  within  local  communities  and 
physician  groups  that  deal  extensively 
vdth  Hispanic  health  issues.  The  NCLR 
has  established  a  strong  network  of 
Hispanic  providers,  health  advocates, 


and  health  educators  that  provide  a 
foundation  upon  which  to  develop, 
promote,  and  manage  health 
interventions,  and  client  education 
programs  aimed  at  preventing  and 
reducing  unnecessary  morbidity  and 
mortality  rates  among  Hispanic 
populations. 

•  It  has  established  itself  and  its 
members  as  organizations  with 
professionals  who  serve  as  leaders  and 
experts  in  planning,  developing, 
implementing,  and  evaluating  health 
education  curricula  and  client-based 
health  prevention'  programs  aimed  at 
reducing  excessive  mortality  and 
adverse  health  behaviors  among 
Hispanic  populations. 

•  It  has  developed  databases  and 
directories  of  health  education 
programs,  health  care  accessibility 
issues,  and  professional  development 
initiatives  that  deal  exclusively  with 
Hispanic  populations  that  are  necessary 
for  any  intervention  dealing  with 
Hispanic  populations. 

•  It  has  assisted  in  the  development 
of  many  of  the  current  education, 
research,  disease  prevention,  and  health 
promotion  activities  for  its  members, 
affiliated  groups,  and  represented 
subpopulations. 

•  It  nas  developed  national 
organizations  whose  members  consist  of 
Hispanic  physicians,  health  care 
providers,  researchers  and  advocates 
with  excellent  professional  performance 
records.  The  NCLR  has  a  broad  range  of 
membership  that  is  comprised  of  mostly 
Hispanic  health  care  providers. 

•  It  has  developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  serving  Hispanic  clients  on  a  range  of 
health  and  social  problems.  Through  the 
collective  efforts  of  its  members,  its 
affiliated  community-based 
organizations,  sponsored  research  and 
sponsored  health  education  and 
prevention  programs,  it  has 
demonstrated:  (1)  The  ability  to  work 
with  academic  institutions  and  official 
health  agencies  on  mutual  education, 
services,  and  research  endeavors 
relating  to  the  goal  of  disease  prevention 
and  health  promotion  of  Hispanic 
peoples;  (2)  the  leadership  needed  to 
assist  health  care  professionals  work 
more  effectively  with  Hispanic  clients 
and  communities:  and  (3)  the  leadership 
needed  to  effectively  promote  health 
professions  careers  to  Hispanic  students 
who  would  otherwise  not  consider  such 
a  career  path. 

This  cooperative  agreement  will  be 
continued  for  an  additional  5-year 
project  period  with  12-month  budget 
periods.  Depending  upon  the  types  of 
projects  and  availability  of  funds,  it  is 
anticipated  that  his  cooperative 
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agreement  will  receive  approximately 
$100,000  per  year.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availabilitv  of  funds. 

Where  To  Obtain  Additional 
Information 

If  vou  are  interested  in  obtaining 
ddditional  information  regarding  this 
cooperative  agreement,  contact  Ms. 
CAuthia  H.  Amis,  Office  of  Minority 
Health.  5515  Security  Lane,  Suite  1000, 
Rockville,  Maryland  20852  or  telephone 
(301) 594-0769. 

0MB  Catalog  of  Federal  Domestic 
Assistance 

1 1       The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  cooperative 
agreement  is  93.004. 

Dated:  June  22.  2000. 
Nathan  Stinson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 

Health. 

[FR  Doc.  00-17529  Filed  7-11-00;  8:45  am] 

BNJJNG  CODE  4160-17-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  Health;  Notice  of  a 
Cooperative  Agreement  With  the 
National  Medical  Association 

AGENCY:  Office  of  the  Secretary,  Office 

of  Minority  Health. 

ACTION:  Notice  of  a  cooperative 

agreement  with  the  National  Medical 

Association. 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  its  intent  to  continue  support 
of  the  umbrella  cooperative  agreement 
with  the  .National  Medical  Association 
(NMA).  This  cooperative  agreement  vdll 
continue  the  broad  programmatic 
framework  m  which  specific  projects 
can  be  supported  by  various 
governmental  agencies  during  the 
project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  (1 )  increase  the 
association's  support  for  and  assistance 
in  increasing  the  proportion  of 
practicing  minority  health  professionals 
within  the  U.S.;  and  (2)  assist  the 
association  in  expanding  and  enhancing 
its  health  prevention,  promotion,  and 
health  services  research  opportunities, 
with  the  ultimate  goal  of  improving  the 
health  status  of  minorities  and 
disadvantaged  people. 

The  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 


the  implementation,  conduct,  and 
assessment  of  the  project  activities.  On 
an  as-needed  basis,  OMH  will  assist  in 
arranging  consultation  from  other 
government  and  non-government 
agencies. 

Authority 

This  cooperative  agreement  is 
authorized  under  Section  1707(e)(1)  of 
the  Public  Health  Service  Act,  as 
amended. 

Background 

Assistance  will  continue  to  be 
provided  to  NMA.  During  the  last  5 
years,  NMA  has  successfully 
demonstrated  the  ability  to  work  with 
heEdth  agencies  on  activities  relevant  to 
practicing  minority  health  professionals 
and  to  the  improvement  of  the  health 
status  of  minorities  and  disadvantaged 
people.  The  NMA  is  uniquely  qualified 
to  continue  to  accomplish  the  purposes 
of  this  cooperative  agreement  because  it 
has  the  following  combination  of 
factors: 

•  It  has  developed  and  expanded  an 
infrastructure  to  coordinate  and 
implement  medical  education  programs 
wilhm  local  communities  and  physician 
groups  that  deal  extensively  with 
African  American  health  issues.  The 
association  has  also  established 
regional,  state,  and  local  divisions 
which  provide  a  foundation  upon  which 
to  develop,  promote,  and  conduct 
professional  medical  programs  for 
preventing  and  reducing  uimecessary 
morbidity  and  mortality  among  African 
Americans,  as  well  as  other  minority 
populations. 

•  It  has  established  itself  and  its 
members  as  an  association  with 
professionals  who  serve  as  leaders  and 
experts  in  public  health  campaigns 
aimed  at  improving  health  status  of 
minority  populations. 

•  It  has  developed  an  extensive 
knowledge-base  of  essential  disease 
prevention,  health  promotion,  and 
research  evaluation  strategies  that  are 
necessary  for  any  health  intervention 
dealing  with  these  minority 
populations,  with  particular  focus  on 
African  Americans. 

•  It  has  assessed  the  current 
education,  research,  disease  prevention, 
and  health  promotion  activities  for  its 
members,  affiliated  groups,  and 
represented  subpopulations. 

•  It  has  developed  a  national 
association  whose  members  are  all 
predominately  minority  health 
professionals  and  providers. 

•  It  has  developed  a  knowledge-base 
of  critical  knowledge,  skills,  and 
abilities  related  to  instruction,  training, 
and  preparation  of  medical  and  health 


professionals.  Through  the  collective 
efforts  of  its  members,  the  association's 
committees,  sponsored  research,  and 
sponsored  health  education  and 
prevention  programs,  the  NMA  has 
demonstrated  (1)  the  ability  to  work 
with  academic  institutions  and  health 
agencies  on  mutual  education,  service, 
and  research  endeavors  relating  to  the 
goal  of  preventing  disease  and 
promoting  health  of  minorities  and 
disadvantaged  people;  (2)  the  leadership 
necessary  to  attract  minority  health 
professionals  into  public  health  careers; 
and  (3)  the  leadership  needed  to 
effectively  promote  health  professional 
careers  as  an  option  to  minorities  and 
disadvantaged  people  who  would 
otherwise  not  consider  such  a  career 
path. 

This  cooperative  agreement  will  be 
continued  for  an  additional  five-year 
project  period  with  12 -month  budget 
periods.  Depending  upon  the  types  of 
projects  and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$100,000  per  year.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
cooperative  agreement,  contact  Ms. 
Cynthia  Amis,  Office  of  Minority 
Health,  5515  Security  Lane,  Suite  1000, 
Rockville,  Maryland  20852  or  telephone 
(301) 594-0769. 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  cooperative 
agreement  is  93.004. 

Dated:  June  22,  2000. 
Nathan  Stinson,  )r.. 
Deputy  Assistant  Secretary  for  Minority 
Health. 
[FR  Doc.  00-17528  Filed  7-11-O0:  8:45  am] 

BH.UNG  CODE  4ieO-17-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Office  ot  Women  s  Health   Notice  o' 
Public  Meeting  on  the  Safety  o«  Dietary 
Supplements  Containing  Ephedrine 
Alkaloids 

AGENCY:  Office  of  Public  Health  and 
Science,  Office  of  the  Secretary,  DHHS. 
ACnON:  Notice  of  F*ublic  Meeting  on  the 
Safety  of  Dietary  Supplements 
Containing  Ephedrine  Alkaloids. 
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summary:  The  Department  of  Health  and 
Human  Services'  Office  of  Women's 
Health  (OWH).  which  is  part  of  the 
United  States  Public  Health  Service 
(USPHS),  is  annoimcing  a  public 
meeting  to  discuss  available  information 
about  the  safety  of  dietary  supplements 
containing  ephedrine  alkaloids.  These 
products  are  promoted  for  uses  such  as 
weight  loss,  body  building,  and 
increased  energy.  This  meeting  will 
afford  all  interested  persons  an 
opportunity  to  provide  focused 
information  and  comment  in  a  manner 
that  will  assist  the  USPHS  in 
understanding  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids.  Possible  regulatory  actions  are 
not  the  topics  for  this  meeting. 
DATES:  The  meeting  will  begin  on 
Tuesday,  August  8,  2000  and  will  last 
for  2  or  3  days,  depending  on  the 
number  of  presenters,  from  9:00  a.m.  to 
6;00  p.m.  Registration  will  open  at  8:00 
a.m.  Registration  and  written  notices  of 
participation  should  be  submitted  by 
close  of  business,  August  1,  2000.  Late 
registrations  will  be  accepted  contingent 
nn  space  availability. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Department  of  Health  and 
Human  Services,  Wilbur  J.  Cohen 
Building,  Wilbiu-  J.  Cohen  Auditorium, 
330  Independence  Avenue,  SW., 
Washington.  DC  20201.  Meeting 
participants  should  enter  on  the 
Independence  Avenue  entrance.  The 
Wilbur  ].  Cohen  Building  is  one  block 
east  of  the  Metro  station  (Orange/Blue 
Lines)  Federal  Center  SW. 

Background  information  on  this 
meeting  is  available  on  the  OWH 
Internet  site  (The  National  Women's 
Health  Information  Center) 
www.4woman.gov/owh/public.  The 
agenda  will  be  available  at  the  public 
meeting. 

In  the  Federal  Register  of  April  3, 
2000  (65  FR  17510),  the  Food  and  Drug 
Administration  (FDA)  announced  the 
establishment  of  a  new  public  docket 
that  made  available  new  adverse  event 
reports  and  related  information 
concerning  dietary  supplements 
containing  ephedrine  alkaloids. 
Interested  persons  were  given  until  May 
18,  2000  to  submit  written  comments  on 
the  April  3,  2000  Federal  Register 
notice  to  FDA's  docket  (Docket  No. 
00N-12D0).  FDA  later  extended  this 
comment  period  until  July  3,  2000  (65 
FR  32113,  May  22.  2000).  FDA  intends 
to  reopen  the  comment  period  until 
September  30.  2000  via  publication  of  a 
Federal  Register  notice  the  week  of  July 
j,  2000.  The  transcript,  presentations 
and  views  expressed  at  the  USPHS 
public  meeting  on  the  safety  of  dietary 


supplements  containing  ephedrine 
alkaloids  will  be  submitted  to  the  FDA 
docket.  For  more  Information,  refer  to 
wwrw.fda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  public  meeting,  contact: 
wwrw.4woman.gov/owh/public,  or 
contact  Ms.  Darlene  Gregory, 
Conference  Manager,  Conference 
Technologies  International,  a  division  of 
the  MayaTech  Corporation  (MTC),  8737 
Colesville  Road,  7th  Floor,  Silver 
Spring,  MD  20910-3921,  via  fax  at  (301) 
587-1686 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Health  and  Human 
Services'  Office  on  Women's  Health 
(OWH),  which  is  part  of  the  USPHS, 
will  convene  this  public  meeting.  As 
part  of  this  meeting,  the  USPHS  will 
describe  the  historical  and  current  use 
of  ephedra-containing  compounds  and 
adverse  events.  The  USPHS  invites 
representatives  from  consumer  groups, 
industry,  and  the  clinical  research 
communities  to  register  for  the  meeting 
and  to  make  presentations  on  the  use  of 
dietary  supplements  containing       . 
ephedrine  alkaloids,  the  links  between 
the  use  of  these  supplements  and 
adverse  events,  and  how  best  to 
characterize  those  links.  The  USPHS 
will  assemble  a  panel  of  government 
public  health  experts  representing  such 
disciplines  as  epidemiology,  clinical 
pharmacology,  and  cardiovascular 
medicine,  whose  nde  will  be  to  seek 
clarification  from  presenters. 

n.  Scope  of  the  Discussion 

The  scope  of  this  meeting  will  be 
limited  to  the  issues  discussed  in  this 
document.  Possible  regulatory  actions 
are  not  the  topics  for  this  meeting.  In 
reference  to  the  following  questions, 
discussion  will  cover  such  areas  as  the 
traditional  medical  use  of  these 
products,  the  use  of  these  products  as 
dietary  supplements  labeled  for  weight 
loss  and  exercise  enhancement,  and  the 
known  physiologic  and  pharmacologic 
actions  of  these  alkaloids,  including 
their  use  in  combination  with  other 
stimulants.  The  specific  questions  on 
which  USPHS  is  seeking  comment 
follow. 

1 .  What  positive  and  adverse 
physiologic  actions  would  be  expected 
of  ephedra  based  on  its  known 
constituents?  Does  the  available 
information  show  an  association 
between  the  use  of  dietary  supplements 
containing  ephedrine  alkaloids  and 
adverse  events  (i.e.,  cardiovascular, 
central  nervous  system,  psychotropic, 
etc.)  when  used  as  directed? 


2.  Are  there  any  circumstances  for 
which  there  are  well-established 
indications  for  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids?  What  does  and  duration  of 
use  are  needed  for  those  indications? 
What  is  the  quality  of  any  data  to 
support  such  use? 

3.  How  would  you  characterize  the 
seriousness  and/or  severity  of  the  risks 
of  ephedrine  alkaloids  labeled  for 
weight  loss  and  exercise  enhancement, 
taking  into  account  issues  such  as  user 
demographics  (age,  sex,  race/ethnicity); 
amount  consumed  across  the 
population;  use  with  other  natural  or 
synthetic  stimulants  (e.g..  caffeine, 
synephrine,  yohimbine);  the  added 
stress  of  exercise;  and  individual 
sensitivity  to  these  types  of  products? 

4.  Are  the  outcomes  associated  with 
use  of  these  products  affected  by 

•  Dosage; 

•  User  characteristics  [e.g.,  age, 
predisposing  health  conditions)  or 
behaviors  (e.g.,  combining  use  with 
other  stimulants  or  other  compounds); 

•  Duration  of  exposure;  or 

•  Other  means? 

III.  Registration  and  Requests  for  Oral 
Presentations  and  Abstracts 

If  you  would  like  to  attend  the 
meeting,  we  request  that  you  register  in 
writing  with  Ms.  Darlene  Gregory, 
Conference  Technologies  International, 
a  Division  of  the  Maya  Tech  Corporation 
(MTC).  8737  Colesville  Road,  7th  Floor. 
Silver  Spring,  MD  20910-3921,  by 
August  1,  2000,  by  providing  your 
name,  title,  business  affiliation,  address, 
telephone,  fax  number,  and  e-mail 
address.  To  expedite  processing,  this 
registration  information  may  be  sent  to 
Ms.  Gregory  by  fax  at  (301)  587-1686,  or 
via  the  internet  at  www.4woman.gov/ 
owh/public. 

If  you  need  special  accomodations 
due  to  a  disability,  please  inform  Ms. 
Gregory  when  you  register. 

Researches  with  basic  science, 
clinical,  or  other  data  responsive  to  the 
questions  described  above  for  dietary 
supplements  containing  ephedrine 
alkaloids  are  invited  to  register  and  to 
submit  an  abstract  for  an  oral 
presentation.  Abstracts  must  fit 
completely  in  a  box  measuring  6.5 
inches  wide  by  4  inches  deep  and  must 
follow  this  structured  format:  a  brief 
title;  names,  credentials,  affiliations, 
and  locations  of  all  authors  (standard 
abbreviations  are  acceptable); 
identification  of  source(s)  of  support  for 
the  research  and  presentation;  and  the 
Objective  Design,  Results,  and 
Conclusion  of  the  research  or 
presentation.  Presenters  should  specify 
whether  the  research  has  been  peer 


reviewed,  and  the  format  of  the 
presentation  (shde,  overhead, 
powerpoint  [specify  version],  or  other). 

Other  individuals  wishing  to  provide 
remarks  at  the  meeting  are  invited  to 
submit  a  brief  summary  of  those 
remarks,  to  fit  completefy  in  a  box 
measuring  6.5  inches  wide  by  4  inches 
deep. 

Presentations  and  summaries  should 
be  responsive  to  one  or  more  of  the 
specific  focus  questions  identified  in 
this  notice.  Incomplete  abstracts  or 
summaries  and  those  nonresponsive  to 
any  of  the  questions  will  be  rejected. 
Submitters  should  indicate  if  special 
accommodations  are  needed  for  the 
presentation.  Abstracts  should  be 
received  by  close  of  business  August  1, 
2000,  by  Ms.  Darlene  Gregory, 
Conference  Manager,  Conference 
Technologies  International,  a  Division 
of  the  MayaTech  Corporation  (MTC), 
8737  Colesville  Road,  7th  Floor,  Silver 
Spring,  MD  20910-3921,  via  fax  at  (301) 
587 1686. 

Depending  upon  the  number  of 
people  who  register  to  make 
presentations,  we  may  have  to  limit  the 
time  allotted  for  each  presentation. 
Time  will  be  allotted  according  to  the 
number  of  requests  received,  but  will  be 
at  least  3  minutes  followed  by  2  minutes 
of  discussion.  Presenters  will  be  notified 
of  their  time. 

V.  Transcripts 

You  may  request  a  transcript  of  the 
meeting  in  writing  from  the  Freedom  of 
Information  Office  (HFI-35],  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 

You  may  also  examine  the  transcript 
of  the  meeting  after  August  25,  2000,  at 
the  Dockets  Management  Branch 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  as  well  as  on 
the  FDA  website  at  http://www.fda.gov 

Dated:  July  5,  2000. 
Wanda  K.  Jones, 

Deputy  Assistant  Secretary  for  Health 
(Women 's  Health). 

[FR  Doc.  00-17526  Filed  7-11-00;  8:45  am] 
BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting:  Secretary  s 
Advisory  Committee  on  Genetic 
Testing 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  sixth 


Federal  Register/ Vol.  65,  No.  134/ Wednesday,  July  12,  2000 /Notices 


43023 


meeting  of  the  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT). 
U.S.  Public  Health  Service.  The  meeting 
will  be  held  from  8  a.m.  to  5  p.m.  on 
August  4,  2000  at  the  Nationail  Institutes 
of  Health,  Building  31,  C  Wing, 
Conference  Room  6.  9000  Rockville 
Pike,  Bethesda,  MD  20892.  The  meeting 
will  be  open  to  the  public  with 
attendance  limited  to  space  available. 

The  Committee  will  devote  time  to  a 
discussion  of  topics  presented  at  its 
June  5-7  meeting  and  plan  a  course  of 
action  for  future  projects.  The 
Committee  will  also  hear  a  report  from 
a  SACGT  working  group  that  will  meet 
August  3  to  develop  a  methodology  for 
classifying  genetic  tests  for  review 
purposes.  There  will  be  a  limited  period 
of  time  provided  for  public  comment 
and  interested  individuals  should  notify 
the  contact  person  listed  below. 

Under  authority  of  42  U.S.C.  217a. 
section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Human  Services  established 
SACGT  to  advise  and  make 
recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
The  SACGT  is  directed  to  (1) 
recommend  policies  and  procedures  for 
the  safe  and  effective  incorporation  of 
genetic  technologies  into  health  care;  (2) 
assess  the  effectiveness  of  existing  and 
futvire  measures  for  oversight  of  genetic 
tests;  and  (3)  identify  research  needs 
related  to  the  Committee's  purview. 

The  draft  meeting  agenda  and  other 
information  about  SACGT  will  be 
available  at  the  following  web  site: 
h  ttp  ://www4 .  od.  nih  .gov/oba/scagt.htm 
Individuals  who  wish  to  provide  public 
comments  or  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarah  Carr,  by  telephone 
at  301-496-9838  or  E-mail  at 
scll2c@nih.gov.  The  SACGT  office  is 
located  at  6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892. 

Dated:  July  5.  2000. 
Sarah  Carr, 

Executive  Secretary,  SACGT. 

[FR  Doc.  00-17533  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICE?. 

Nanona  Commnee  on  Vital  and  Health 
Statistics   Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  aimounces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  10  a.m.-4:45  p.m.,  July  17. 
2000;  9  a.m.-l  p.m.,  July  18.  2000. 

Place:  Room  705A,  Hubert  H.  Hemphrey 
Building,  200  Independence  Avenue,  SW.. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  At  this  meeting,  the 
Subcommittee  on  Populations  will  continue 
to  assess  the  feasibility  of  using  the 
International  Classification  of  Impairments, 
Disabilities,  and  Handicaps  (ICIDH)  system  to 
classify  functional  status  on  administrative 
health  records,  such  as  enrollment  forms  for 
health  plans,  records  of  medical  encounters, 
and  standardized  attachments  to  such 
records.  Panelists  will  explore  issues  related 
to  the  potential  apphcation  of  the  ICIDH  for 
such  records  and  will  discuss  data  collection 
and  measurement  efforts  necessary  to  address 
the  issues  effectively.  This  is  the  third  of 
several  public  meetings  being  planned  by  the 
Subcommittee  to  discuss  the  topic  of  the 
feasibility  of  recording  functional  status  on 
administrative  health  records. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

For  Further  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Susan  G.  Queen,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Populations, 
Division  of  Information  and  Analysis,  Office 
of  the  Administrator,  Health  Resources  and 
Services  Administration,  Room  14-22,  5600 
Fishers  Lane,  Rockville,  Maryland,  20852. 
telephone  (301)  443-1129;  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NVCHS. 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  (301)  458-4245. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  http:// 
www.ncvhs.hhs.gov/.  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 

Dated:  July  5,  2000. 

James  Scanlon, 

Director,  Division  of  Date  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  00-1 7£32  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  A.-^D 
HUMAN  SERVICES 

Centers  for  Disease  Coni'o   a:":C 
Prevention 

National  HIV  Prevention  Planned 
Meetings:  Cancellation 

in  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  Cancellation  of  Meetings. 

This  notice  announces  the  cancellation  of 
previously  announced  meetings. 

Federal  Register  July  5,  2000  (Volume  65, 
Number  129)  Notices  Page  41471 

Name:  National  HIV  Prevention  Plan 
Meetings 

Time  and  Date:  9  a.m.-12  p.m.  (Noon) 

Tuesday— July  18.  2000 

Hotel  Pennsylvania,  401  7th  Avenue,  New 
York,  NY  10001,  Phone:  212-736-5000. 

Wednesday— July  26,  2000 

Crowne  Plaza-Houston,  2222  West  Loop 
South,  Houston,  TX  77027,  Phone:  713-961- 
7272. 

Thursday— July  27,  2000 

Congress  Plaza  Hotel,  520  South  Michigan 
Avenue,  Chicago,  IL  60605,  Phone:  312-427- 
3800. 

Tuesday— August  1,  2000 

The  Argent  Hotel,  50  Third  Street,  San 
Francisco,  CA  94103,  Phone:  415-974-6400. 

Place:  See  above. 

Contact  Person  for  More  Information: 
Lydia  Ogden,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  Office  of  Planning  and 
Policy  Coordination,  1600  Clifton  Road,  NE, 
M/S  E-07,  Atlanta,  Georgia  30333,  telephone 
404/639-8031.  The  Director,  Management 
Analysis  and  Services  Office,  has  been 
delegated  the  authority  to  sign  Federal 
Register  Notices  pertaining  to 
announcements  of  meetings  and  other 
conunittee  management  activities,  for  both 
the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  6,  2000. 
Julia  Fuller, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  00-17572  Filed  7-11-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  tor  Disease  Controi  and 
Preventior-' 

Injy^v  Researcti  Grant  Review 
Committee;  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  2:30  p.m.-3  p.m.,  July  26, 
2000. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NCIPC),  CDC,  Koger 
Center,  Vanderbilt  Building,  1st  Floor, 
Conference  Room  1004A&B,  2939  Flowers 
Road,  South,  Atlanta,  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  2:30  p.m.-2:40  p.m.,  July  26, 
2000.  Closed:  2:40  p.m.-3:00  p.m.,  July  26, 
2000. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibiUty  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  to  be  Discussed:  Agenda  items 
include  the  purpose  of  the  meeting  and 
discussion  and  vote  on  findings  and 
recommendations  from  a  June  26-27,  2000, 
site  visit  to  assess  the  National  Study  of  Costs 
and  Outcomes  of  Trauma  at  Johns  Hopkins 
University. 

Beginning  at  2:40  p.m.,  through  3  p.m., 
July  26,  the  Committee  will  meet  to  discuss 
and  vote  on  findings  and  recommendations 
from  a  site  visit  to  assess  a  national  trauma 
study  project.  This  portion  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552b(c)(4) 
and  (6),  title  5  U.S.C,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  J. 
Howard  Hill,  Director,  Office  of  Research 
Grants,  serving  as  the  designated  Federal 
official,  IRGRC,  NCIPC,  CDC,  4770  Buford 
Highway,  NE,  M/S  K58,  Atlanta.  Georgia 
30341-3724,  telephone  770/488-4826. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 


Prevention  6md  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  6,  2000. 
Julia  Fuller, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  00-17573  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  99F   1879] 

Bet2Deart>orn;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

summary;  The  Food  and  Drug 
A diimustration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  9B4671)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-bromo-2- 
nitro-l,3-propanediol  as  an 
antimicrobial  for  use  in  food-contact 
paper  and  paperboard 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  .Nutrition  (HFS-215),Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  m  the  Federal  Register  of 
June  22,  1999  (64  FR  -l.^Uih).  FUA 
announced  that  a  food  additive  petition 
(FAP  9B4671)  had  been  filed  by 
BetzDearbom,  4636  Somerton  Rd.. 
Trevose,  PA  19053.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
2-bromo-2-nitro-l,3-propanediol  as  an 
antimicrobial  for  use  in  food-contact 
paper  emd  paperboard.  BetzDearbom 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  June  23,  2000. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-17603  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


Federal  Register/ Vol.  65.  No.  134 /Wednesday,  July  12,  2000 /Notices 


4'^n2" 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90F-0157] 

Minnesota  Mining  and  Manufacturing 
Co.;  Wittidrawal  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  0B4206)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a 
perfluoroalkyl  acrylate  copolymer, 
produced  by  the  copolymerization  of 
ethanaminium.  N.yV,A/^-trimethyl-2-[(2- 
methyl- 1 -oxo- 2 -propenyl)oxy )- . 
chloride;  2-propenoic  acid.  2-metlxyl-. 
oxLranylmethyi  ester;  2-propenoic  acid. 
2-ethoxyethyl  ester;  and  2-propenoic 
acid.  2[((heptadecafluorooctyl) 
sulfonyllmethylamino!  ethvl  ester,  as  a 
component  of  paper  and  paperboard  in 
contact  with  nonalcoholic  foods  at  high 
temperatures,  mcluding  the  use  in 
microwave  heat  susceptor  packaging. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  ).  Machuga.  (.enter  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration, 
200  C  St.  SW  ,  Washington,  DC  20204, 
202-418-3085. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  m  the  Federal  Register  of 
May  22.  1990  {55  FR  21102),  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4206)  had  been  filed  by 
Minnesota  Mining  and  Manufactm-ing 
Co..  3M  Center.  St.  Paul,  MN  55144- 
1000.  The  petition  proposed  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  perfluoroalkyl 
acrylate  copolymer,  produced  by  the 
copolymerization  of  ethanaminium. 
N.N,A/-trimethyl-2-[(2-methyl-l-oxo-2- 
propenyl)oxy]-.  chloride;  2-propenoic 
acid,  2-methyl-,  oxiranylmethyl  ester;  2- 
propenoic  acid,  2-ethoxyethyl  ester;  and 
2-propenoic  acid, 
2[heptadecafluorooctyl)  sidfonyl] 
methylamino]  ethyl  ester,  as  a 
component  of  paper  and  paperboard  in 
contact  with  nonalcoholic  foods  at  high 
temperatures,  including  the  use  in 
microwave  heat  susceptor  packaging. 
Minnesota  Mining  and  Manufacturing 
Co.  has  now  withdrawm  the  petition 
without  prejudice  to  a  hituie  filing  (21 
CFR  171.7). 


Dated:  June  22,  2000. 
Alan  M.  Ruiis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-17602  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90F-01 16] 

Minnesota  Mining  and  Manufacturing 
Co.:  Withdrawal  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  0B4197),  proposing  that  the  food 
additive  regulations  be  amended  to 
permit  the  additional  use  of  ammonium 
bis  (N-ethyl-2 

perfluoroalkylsulfonamido  ethyl) 
phosphates  in  contact  wdth 
nonalcoholic  foods  at  high 
temperatures,  including  the  use  in 
microwave  heat  susceptor  packaging. 

FOR  FURTHER  INFORMATION  CONTACT: 
tdward  j   .Machuga.  Lenier  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3085. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  16,  1990  (55  FR  14133),  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4197)  had  been  filed  by 
Minnesota  Mining  and  Manufacturing 
Co.,  3M  Center,  St.  Paul,  MN  55144- 
1000.  The  petition  proposed  to  amend 
the  food  additive  regulations  to  permit 
the  additional  use  of  ammonium  bis  [N- 
ethyl-2  perfluoroalkylsulfonamido 
ethyl)  phosphates  in  contact  vkdth 
nonalcoholic  foods  at  high 
temperatm-es,  including  the  use  in 
microwave  heat  susceptor  packaging. 
Minnesota  Mining  and  Manufacturing 
Co.  has  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  June  22,  2000. 
Alan  M.  Rails, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(PR  Doc.  00-17604  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-64] 

Agency  Information  Collection 
Activities   P'-oposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utihty.  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Indirect  Medical  Education  (IME)  and 
Supporting  R^ulations  in  42  CFR 
412.105; 

Form  No.:  HCFA-R-64  (OMB#  0938- 
0456); 

Use:  This  collection  of  information  on 
interns  and  residents  (IR)  is  needed  to 
properly  calculate  Medicare  program 
payments  to  hospitals  that  incur 
indirect  costs  for  medical  education. 
The  agency's  Intern  and  Resident 
Information  System  uses  the 
information  for  producing  automated 
reports  of  duplicate  full-time  equivalent 
IRs  for  IME.  The  reports  provide 
contractors  with  information  to  ensure 
that  hospitals  are  properly  reimbursed 
for  IME.  and  help  eliminate  duplicate 
reporting  of  IR  counts  which  inflate 
payments.  The  collection  of  this 
information  affects  1.350  hospitals 
which  participate  in  approved  medical 
education  programs; 

Frequency:  Annually; 

Affected  Public:  Not-for-profit 
institutions,  and  business  or  other  for- 
profit; 

Number  of  Respondents:  1,350; 

Total  Annual  Responses:  1,350; 
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Total  Annual  Hours:  2,700. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Security  Boulevard. 
Baltimore,  Maryland  21244-1850. 

Dated:  July  3.  2000. 
lohn  P  Burke  III 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  00-17545  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4120-(a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0315] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

agency:  Health  Care  Financing 
Admimstration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
12)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 


burden.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Collection  of 
Data  on  Physician  Encounters  ft-om 
Medicare  +  Choice  Organizations;  HCFA 
Form  Number:  HCFA-R-0315  (OMB 
0938-NEW);  Use:  HCFA  requires 
physician  encoimter  data  from  Medicare 
+  Choice  organizations  to  develop  and 
implement  a  risk  adjustment  payment 
methodology  as  required  by  the 
Balanced  Budget  Act  of  1997; 
Frequency:  Monthly;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  75.6  million;  Total  Annual 
Hours:  938.700. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  June  29,  2000. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-17544  Filed  7-11-00;  8:45  am) 

BOXING  CODE  4120-03-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

White  House  Initiative  on  Asian 
Americans  and  Pacific  Islanders 
President's  Advisory  Commission; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  conduct  a 
public  meeting  dining  the  month  July 
2000. 

Name:  President's  Advisory  Commission 
on  Asian  Americans  and  Pacific  Islanders 
(AAPIs). 


Date  and  Time:  July  24,  2000;  9:00  a.m- 
7:00  p.m.  PDT  and  July  25,  2000;  9:00  a.m.- 
1:00  p.m.  PDT. 

Place:  Los  Angeles  County  Hall  of 
Administration,  822  Kenneth  Hahn  Hall  of 
Administration.  500  West  Temple  Street,  Los 
Angeles,  CA  90012. 

The  President's  Advisory  Commission  on 
AAPIs  will  conduct  a  public  meeting  on  July 

24,  from  9:00  a.m.  to  7:00  p.m.  PDT 
inclusive,  and  subsequent  meeting  on  July 

25,  firom  9:00  a.m.  to  2:00  p.m.  PDT 
inclusive.  The  meeting  is  open  to  the  public. 

Agenda  items  will  include,  but  are  not 
limited  to:  testimony  from  community 
organizations  and  individuals;  approval  of 
June  conference  call  minutes;  reports  and 
recommendations  from  Commissioners  and 
subcommittees;  administrative  tasks;  and 
upcoming  events. 

The  purpose  of  the  Commission  is  to 
advise  the  President  on  the  issues  facing 
Asian  Americans  and  Pacific  Islanders 
(AAPIs).  The  President's  Advisory 
Commission  on  AAPIs  will  be  seated  through 
June  7,  2001. 

Requests  to  address  the  Commission  on 
July  24  must  be  made  in  writing  and  should 
include  the  name,  address,  telephone  number 
and  business  or  professional  affiliation  of  the 
interested  party.  Individuals  or  groups 
addressing  similar  issues  are  encouraged  to 
combine  comments  and  present  through  a 
single  representative.  The  allocation  of  time 
for  remarks  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  Written 
requests  should  be  faxed  to:  (301)  443-0259. 

Anyone  who  has  interest  in  joining  any 
portion  of  the  meeting  or  who  requires 
additional  information  about  the  Commission 
should  contact:  Mr  Tyson  Nakashima,  Office 
of  the  White  House  Initiative  on  .■\.\PIs, 
Parklawn  Building,  Room  10-42,  5600 
Fishers  Lane,  Rockville.  MD.  20857, 
Telephone  (301)  443-2492,  Anyone  who 
requires  special  assistance,  such  as  sign 
language  interpretation,  foreign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Mr. 
Nakashima  no  later  them  July  14,  2000. 

Dated:  July  6,  2000. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination, 

[FR  Doc.  00-17525  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  416&-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request  Pretesting  of  Office 
of  Cancer  Communications  Messages 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  .Act  of  1995.  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NlHl  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
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approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  9,  2000, 
pages  12560-12561  and  allowed  60- 
days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  0MB  control  number. 

Proposed  CoUectian 

Title:  Pretesting  of  Office  of  Cancer 
Communications  Mesages.  Type  of 
Information  Collection  Request: 
Extension  (OMB#  0925-0046,  expires  8/ 
31/00).  Need  and  Use  of  Information 
Collection:  In  order  to  carry  out  NCI's 
legislative  mandate  to  educate  and 
disseminate  information  about  cancer 
prevention,  detection,  diagnosis,  and 
treatment  to  a  wide  variety  of  audiences 
and  organizations  (e.g.,  cancer  patients, 
their  families,  the  general  public,  health 
providers,  the  media,  voluntary  groups, 
scientific  and  medical  organizations), 
the  Office  of  Cancer  Communications 
(OCC)  needs  to  pretests  its 
communications  strategies,  concepts, 
and  messages  while  they  are  under 
development  The  primary  purpose  of 
this  pretesting,  or  formative  evaluation, 
is  to  ensure  that  the  messages, 
communication  materials,  and 
information  services  created  by  OCC 
have  the  greatest  capacity  of  being 
received,  understood,  and  accepted  by 
their  target  audiences.  By  utilizing 
appropriate  qualitative  and  quantitative 
methodologies.  OCC  is  able  to  (1) 
understand  characteristics  of  the 
intended  target  audience — their 
attitudes,  beliefs  and  behaviors — and 
use  this  information  in  the  development 
of  effective  communication  tools;  (2) 
produce  or  refine  messages  that  have  the 
greatest  potential  to  influence  target 
audience  attitudes  and  behavior  in  a 
positive  manner;  and  (3)  expend  limited 
program  resource  dollars  wisely  and 
effectively.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Individuals  or 
households:  Businesses  or  other  for 
profit:  Not-for-profit  institutions; 
Federal  Government:  State.  Local  or 
Tribal  Government:  T}j)e  of 
Respondents:  Adult  cancer  patients; 
members  of  the  public;  health  care 
professionals;  organizational 
representatives.  The  annual  reporting 


burden  is  as  follows:  Estimated  Number 
of  Respondents:  13.780;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  Per  Response: 
.1458;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  2,010.  There 
are  no  Capital  Costs,  Operating  Costs 
and/or  Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory'  i^fairs.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Ellen 
Eisner,  Communications  Research 
Manager,  Health  Promotion  Branch, 
OCC,  NCI,  NIH,  Building  31,  Room 
10A03,  9000  Rockville  Pike.  Bethesda, 
MD  20892.  or  call  non-toll  free  number 
(301)  435-7783  or  E-mail  your  request, 
including  your  address  to: 
EisnerE@occ.  nci  .nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 

Dated:  June  29,  2000. 
Reesa  Nichols, 
OMB  Project  Liaison  Officer. 
IFR  Doc.  00-17534  Filed  7-11-00:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 

Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
H — Clinical  Groups. 

Date:  luly  16-18.  2000. 

Time:  7:30  pm  to  1:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Deborah  R.  Jaffe.  Phd, 
Scientific  Review  Administrator.  Grants 
Review  Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute.  NIH, 
6116  Executive  Boulevard,  Room  8038,  MSC 
8328,  Bethesda,  MD  20892,  (301)  496-7721. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  lune  30,  2000. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-17535  Filed  7-11-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Dafe.  July  7,  2000. 

Time:  8:30  am  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  SpectruMedix  Corporation,  2124 
Old  Gatesburg  Road.  State  College,  PA  16803. 

Contact  Person:  Ken  D.  Nakamura,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  July  3,  2000. 

.\ana  P.  SnoufFer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  00-17537  Filed  7-11-00;  8:45  am) 

3ILU^JG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  ana 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Dote.July25,2000. 

Time.  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Nancy  B.  Saunders,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301  496-2550,  nsl20v@nih.gov 
(Catalogue  of  Federal  Domestic  Assistamce 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institues  of  Health,  HHS) 

Dated:  June  30,  2000. 
LaVeme  Y.  Stringfiald, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-17536  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Clinical 
Triads  Network. 

£>afe.July  17,  2000. 

rime:  2:00  pm  to  4:00  pm. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  on  Drug  Abuse, 
Office  of  Extramural  Affairs,  6001  Executive 
Blvd.,  Rm.  3158,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  William  C.  Grace,  PhD., 
Deputy  Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  443-2755. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  July  5,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-17538  Filed  7-11-00;  8:45  am) 

BILUNO  COO€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Piu-suant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Phase  II 
SBIR:  "Prevention  Activities  Handbook:  A 
Practitioner's  Guide  to  Selecting  and 
Implementing  Interactive  Drug  Use 
Prevention  Activities  for  Children  and 
Adolescents". 

Dafe.  July  18,  2000. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 


Federal  Register  /  Vol.  65.  No.  1 34  /  Wednesday,  July  12,  2000/Notices 


4'UlL'n 


Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

This  notice  is  begin  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Clinical  Trial  Network  Administrative 
Coordinating  Center". 

Dofe.- )uly  25.  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  July  5.  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

'FR  Doc.  00-17539  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  m  accordance  with  the 

provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dofe.July  7,  2000. 

Time:  12  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sean  O'Rourke,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 
Date:  July  21,  2000. 
Time:  2:30  am  to  4:30  pm. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787. 
etaylor@niaaa.nih  .gov 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  2,  2000. 
Time:  12  PM  to  2  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Ronald  Suddendorf,  PhD, 
Scientific  Review  Adminstrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2926. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  23-25,  2000. 
riDJe;  7:00  pm  to  6:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street,  NW,  Washington,  DC  20037. 

Contact  Person:  M.  Virginia  Wills,  Lead 
Grants  Technical  Assistant,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Blvd.,  Bethesda,  MD  20892-7003. 
301-443-6106,  vw21k@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Rese£ux;h  Service  Awards  for  Research 


Training:  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
NaUonal  Institutes  of  Health,  HHS) 

Dated:  July  5,  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17540  Filed  7-11-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  r-,£A."r-  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Menta   ^palth; 
Notice  of  Closed  Meetings 

Pursuant  to  section  luiaj  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe;  July  14,  2000. 

Time:  1:00  pm  to  3.00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing  • 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  20,  2000. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Asikiya  Walcourt,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  6001  ExecuUve  Blvd., 
Rm.  6138,  MSC  9606,  Bethesda,  MD  20892- 
9606,  301/443-6470. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  August  1.  2000. 

Time.  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  5,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-17541  Filed  7-11-00;  8:45  am) 

aiLUNO  COO€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Pressure  Mediated  Selective 
Delivery  of  Therapeutic  Substances 
and  Cannula 

agency:  National  Institutes  of  Health, 
Punlic  Health  Service.  DHHS. 
action:  Notice. 

summary:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  PCT  Patent 
Application  Serial  Number  PCT/US99/ 
11277  (PHS  Ref.  E-196-98/2)  entitled 
"Pressure  Mediated  Selective  Delivery 
of  Therapeutic  Substemces  and 
Cannula"  filed  on  May  21,  1999.  to 
InTissue,  Inc.,  having  a  place  of 
business  in  Swarthmore.  PA.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
.\merica. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  11.  2000.  will  be  considered. 


ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Peter  Soukas.  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325.  Rockville.  MD  20852-3804; 
Email:  psl93c@nih.gov;  Telephone: 
(301)  496-7056.  ext.  268;  Facsimile: 
(301) 402-0220. 

SUPPLEMENTARY  INFORMATION:  The  patent 
application  describes  methods  and 
devices  for  improved  regional,  organ, 
tissue,  tissue-compartment,  and 
celltype-specific  delivery  of  therapeutic 
agents  via  infusion  of  those  agents  into 
body  lumens  imder  controlled  pressure 
and  volume  conditions.  Methods  of 
varying  pressure  and  flow  rates  for 
given  body  targets  and  depths  are  also 
disclosed  along  with  methods  of 
determining  the  proper  protocol  for  a 
given  target  tissue.  This  application  also 
includes  designs  for  access  cannulas, 
catheters,  access  ports,  and  other 
devices  for  controlled,  targeted  delivery 
of  therapeutic  agents,  including  drugs 
and  gene  therapy  vectors.  Local 
administration  of  drugs,  gene  therapy 
vectors,  and  other  therapeutic  agents  in 
accordance  with  this  invention  can 
permit  organ,  tissue,  tissue- 
compartment,  and  celltype-specific 
delivery,  thereby  maximizing 
administration  to  intended  tissue  targets 
using  therapeutically  effective  dosages 
while  simultaneously  reducing  the  risk 
of  systemic  delivery  and  toxicity. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless. 
within  60  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
pressure  mediated  selective  delivery  of 
therapeutic  substances  to  the 
gastrointestinal  (GI)  and  genitourinary 
(GU)  organs. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 


Dated:  June  30,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
(FR  Doc.  00-17532  Filed  7-11-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Highly  Elastic,  Adjustable 
Helical  Coil  Stent" 

AGENCY:  National  histitutes  of  Health, 
Public  Health  Service.  DHHS. 
ACnON:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 

with  35  U.S.C.  209(c)(1)  and  37  CFR 
4040.7(a)(l){i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  .Application 
08/434,822  entitled,  "Highly  Elastic, 
Adjustable  Helical  Coil  Stent"  filed  on 
May  4.  1995  and  now  U.S.  Patent 
6,027,516.  which  issued  on  February  22, 
2000.  to  Vascular  -\rchitects.  Inc.  of 
Portola  Valley,  California.  The  patent 
rights  in  the  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  all  intraluminal 
uses. 

DATES:  Only  written  comments  and  or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  October  10,  2000  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Girish  C.  Barua.  Ph.D.,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  601  Executive  Boulevard, 
Suite  325,  Rockville.  MD  20852-3804. 
Telephone:  (301)  496-7056.  ext.  263; 
Facsimile  (301)  402-0220;  E-mail 
BaruaG<Sod.  nih.gov 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Patent  6.027,516  claims  an  adjustable 
helical  coil  stent  which  can  be 
contracted  or  expanded  away  from  a 
catheter.  The  invention  relates  to 
medical  devices  used  to  hold  open 
blood  vessel,  heart  valves  and  other 
conduits  of  the  human  body.  The  helical 
coil  can  be  contracted  around  a  small 
diameter  catheter  fur  percultaneous 
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insertion  into  the  human  body  and  then 
be  remotely  expanded  to  its  original 
shape.  The  devise  is  especially  useful 
for  total  and  partial  heart  bypass 
procedures. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  ninety  (90)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
AATitten  evidence  and  argument  that 
establish  that  the  grant  of  the  hcense 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  lune  30,  2000. 
Jack  Spiegel, 

Director,  Division  ofTSchnology, 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

IFR  Doc.  00-17531  Filed  7-11-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-44) 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Youthbuild  Program 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 


ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworlc 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  11, 

20on 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2506-0142)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  e-mail 
Wayne_Eddins@HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-fi^e 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Hdciiii- 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^uently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Youthbuild 
I'rogram. 

OMB  Approval  Number:  2506-0142. 
Form  Numbers:  HUD-40200,  40201. 
40202.  40203,  27054  and  SF-1199A. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Youthbuild  Program  was  authorized 
under  Section  164  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  use  8011).  Funded  programs 
provide  disadvantaged  youth, 
predominantly  high  school  drop  outs, 
with  educational  opportunities  and  job 
skills  training.  Information  is  collected 
from  eligible  applicants  for  a 
competition  to  determine  which  entities 
will  receive  grant  funds. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Semi- 
Annually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


250 


1.2 


37 


9.250 


Total  Estimated  Burden  Hours:  9,250. 

Status:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995^44  U.S.C.  35,  as 
amended. 

Dated:  July  5,  2000. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 

Office  of  the  Chief  Information  Officer. 

fpR  Doc  00-17521  Filed  7-11-00;  8:45  am] 

3ILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Fish  and  Wildlife  Service 

Multi-Species  Conservation  Program 
(MSCP)  for  the  Lower  Colorado  River 
Arizona.  California,  and  Nevada 

AGENCIES:  Bureau  of  ReclamaUon, 
Interior;  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Supplemental  Notice  of  Intent 
to  prepare  an  Environmental  Impact 
Statement  (EIS)/Environmental  Impact 


Report  (EIR)  and  notice  of  supplemental 
public  scoping  meetings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  the  U.S.  Bureau  of 
Reclamation  (Reclamation),  U.S.  Fish 
and  Wildlife  Service  (Service),  and  the 
Metropolitan  Water  District  of  Southern 
California  (Metropolitan),  intend  to 
prepare  an  EIS/EIR  to  evaluate  the 
impacts  associated  with  implementing 
the  MSCP  for  the  Lower  Colorado  River 
(LCR)  in  the  states  of  Arizona, 
California,  and  Nevada. 
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DATES  AND  ADDRESSES:  Written 
comments  on  conservation  alternatives 
and  issues  to  be  addressed  in  the  EIS/ 
EIR  are  requested  by  August  11.  2000, 
and  should  be  sent  to  Mr.  Tom  Shrader, 
Attention:  LC-2011,  Bureau  of 
Reclamation.  P.O.  Box  61470,  Boulder 
City,  NV  89006-1470.  or  faxed  to  Mr. 
Shrader  at  (702)  293-8146.  Oral  and 
written  comments  will  be  accepted  at 
the  public  scoping  meetings  to  be  held 
at  the  following  locations: 

July  31.  2000.  6-8  p.m.,  Yuma 
Desalting  Plant,  Bureau  of  Reclamation, 
7301  Calle  Agua  Salada.  Yuma,  Arizona. 

August  1,  2000,  6-8  p.m.,  California 
Department  of  Fish  and  Game,  14700  S. 
Broadway,  Blythe,  California. 

August  2,  6-8  p.m.,  Regional 
Government  Center,  101  Civic  Way. 
Laughlin.  Nevada. 

August  3,  2000.  6-8  p.m.,  Henderson 
Convention  Center,  200  South  Water 
Street,  Henderson,  Nevada. 

Starting  at  6:30  p.m.  at  each  of  the 
public  scoping  meetings  listed  above, 
the  lead  agencies  will  present  an 
overview  of  MSCP  alternatives  currently 
being  considered  and  issues  that  will  be 
addressed  in  the  EIS/EIR.  There  will  be 
an  opportunity  for  individuals  to  make 
formal  statements  following  each 
presentation. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Tom  Shrader.  Ecologist,  Bureau  of 
Reclamation  at  (702)  293-8703  or  Mr. 
Sam  Spiller,  Lower  Colorado  River 
Coordinator.  Fish  and  Wildlife  Service 
at  (602)  640-2720,  ext.  208.  Questions 
regarding  the  CEQA  process  should  be 
directed  to  Ms.  Laura  Simonek, 
Metropolitan  Water  District  of  Southern 
California  at  (213)  217-6242. 
Information  on  the  purpose, 
membership,  meeting  schedules  and 
documents  associated  with  the  MSCP 
may  be  obtained  on  the  Internet  at 
www.Icrmscp.org,  with  a  supplemental 
link  to  Reclamation's  web  page  at 
www.lc.usbr.gov. 

SUPPLEMENTARY  INFORMATION:  The  initial 
notice  of  intent  to  prepare  an  EIS/EIR 
and  notice  of  public  scoping  meetings 
were  published  in  the  Federal  Register 
of  May  18.  1999  (Vol.  64,  No.  95,  pages 
27000-2702).  A  summary  of  comments 
provided  during  the  initial  scoping 
period  and  at  the  public  scoping 
meetings  held  at  six  locations  from  June 
15  to  July  1,  1999,  is  provided  on  the 
Internet  at  Reclamation's  web  site: 
www.lc.usbr.gov.  Look  for  "Scoping 
Summary  Report"  under  Multi-Species 
Conservation  Program. 

The  proposed  action  is  a  multi- 
species  conservation  program  that  will 
(1)  conserve  habitat  and  work  toward 
the  recovery  of  threatened  and 


endangered  species  as  well  as  reduce 
the  likelihood  of  additional  species 
listings  under  the  Federal  Endangered 
Species  Act  (ESA)  and  the  California 
Endangered  Species  Act  (CESA),  (2) 
accommodate  current  water  diversions 
and  power  production  and  optimize 
opportunities  for  future  water  and 
power  development,  to  the  extent 
consistent  widi  the  law,  and  (3)  provide 
the  basis  for  take  authorization  pursuant 
to  ESA  and  CESA. 

Reclamation  and  the  Service  are  joint 
Federal  leads  for  the  EIS.  The  EIS  will 
be  the  basis  for  (1)  Reclamation's  Record 
of  Decision  on  implementing  its  portion 
of  the  MSCP  and  (2)  the  Service's 
Record  of  Decision  on  issuing  an  ESA 
section  10  permit.  In  addition  to  the 
EIS/EIR  document,  Reclamation  will 
also  prep£U"e  a  biological  assessment  on 
its  ongoing  and  future  discretionary 
actions  on  the  LCR,  and  the  Service  will 
utilize  the  assessment  in  preparing  a 
biological  opinion  pursuant  to  section  7 
of  the  ESA.  Metropolitan  is  the 
designated  CEQA  lead  agency  for  the 
EIR. 

The  Lower  Colorado  River  MSCP  is  a 
partnership  of  state.  Federal,  tribal,  and 
other  public  and  private  stakeholders 
with  interest  in  managing  the  water  and 
related  resources  of  the  Lower  Colorado 
River  basin.  In  August  of  1995,  the 
Department  of  the  Interior  and  the  states 
of  Arizona,  Nevada,  and  California 
entered  into  a  Memorandum  of 
Agreement  and  later  a  Memorandum  of 
Clarification  (MOA/MOC)  for 
Development  of  a  Lower  Colorado  River 
Multi-Species  Conservation  Program. 

It  is  proposed  that  the  MSCP  will 
serve  as  a  coordinated,  comprehensive 
conservation  approach  for  the  lower 
Colorado  River  basin  within  the  100- 
year  floodplain  from  below  Glen 
Canyon  Dam  to  the  Southerly 
International  Boimdary  with  Mexico  for 
a  period  of  50  years.  The  participants 
agreed  to  develop,  implement,  and  fund 
the  MSCP.  It  was  also  agreed  to  pursue 
an  ecosystem-based  approach  to 
developing  the  MSCP  for  interim  and 
long-term  compliance  with  applicable 
endangered  species  and  environmental 
laws  and  to  implement  conservation 
and  protection  measures  for  included 
species  and  habitats. 

Preliminary  MSCP  alternatives 
currentiy  under  consideration  for  the 
MSCP  include:  (1)  No  Action.  (2)  Large 
habitat  core  restoration  areas  with 
minimized  management,  (3)  Smaller 
habitat  core  restoration  areas  with  more 
active,  long-term  management,  (4) 
Habitat  preservation  and  enhemcement, 
and  (5)  Species  coverage  limited  to 
Federal  threatened  and  endangered,  and 
a  number  of  sensitive,  non-listed 


species.  These  preliminary  MSCP 
alternatives  are  further  defined  below 
and  additional  details  will  be  provided 
during  the  presentations  at  the  four 
scheduled  public  scoping  meetings 
listed  above.  The  alternatives 
presentations  at  the  public  scoping 
meetings  will  start  at  6:30  p.m., 
followed  by  an  opportunity  for 
individuals  to  make  formal  statements 
on  the  MSCP.  The  lead  agencies  will  be 
seeking  suggestions  and  comments 
regarding  alternatives  and  issues  and 
concerns  that  need  to  be  addressed  in 
the  EIS/EIR. 

Under  the  No  Action/No  Project 
alternative,  it  is  assumed  that  some  or 
all  of  the  current  and  future  projects 
proposed  for  coverage  under  the  MSCP 
would  be  implemented,  linder  the  No 
Action/No  Project  alternative,  impacts 
from  these  potential  projects  on  listed 
and  sensitive  species  and  habitats 
would  be  evaluated  and  mitigated  on  a 
project-bv-project  basis,  as  i.s  presently 
the  case.  Individual  ESA  section  10 
permits  or  section  7  considtations 
would  be  required  for  activities 
involving  take  of  listed  species. 

The  Large  Core/Minimal  Management 
alternative  addresses  about  100  species 
and  includes  riparian,  marsh,  and 
aquatic  strategies  for  the  conservation 
efforts.  The  main  focus  of  this 
alternative  uses  a  habitat-based 
approach  with  large  core  habitat 
creation  (1,250  acres  or  greater),  existing 
habitat  for  corridors,  and  restoration 
areas  with  minimal  management.  The 
aquatic  strategy'  in  this  alternative 
creates  offstream  refugia  and  allows  for 
periodic  reconnection  to  the  river 
system.  Non-native  control  strategies  are 
included.  The  approaches  for  delivering 
water  to  the  core  areas  include 
engineered  connections  such  as  canals, 
weirs,  and  other  devices.  This 
alternative  also  includes  the  provision 
for  up  to  40,000  cubic-feet-per-second 
releases  from  upstream  reservoirs  in 
conjunction  with  bankline  and  levee 
modification  to  create  habitat.  A 
floodplain  management  strategy  would 
also  be  developed  under  this  alternative. 
Water  may  be  acquired  for  habitat 
management  or  maintenance  through  a 
variety  of  means,  for  example,  from 
willing  sellers  or  a  water  bank  The 
range  of  alternative  acreage  strategies 
suggested  by  a  variety  of  scientists  and 
biologists  includes  12,000-80.000  acres 
of  habitat  restoration/ creation. 

The  Smaller  Core/ Active  Management 
alternative  addresses  about  100  species 
and  includes  riparian,  marsh,  and 
aquatic  strategies  for  the  conservation 
efforts.  The  main  focus  of  this 
alternative  uses  a  habitat-based 
approach  with  small  core  habitat 
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creation  (250  to  1,250  acres)  in 
conjunction  with  habitat  for  corridors 
and  restoration  areas  with  an  active 
management  component.  The  aquatic 
strategy  in  this  alternative  creates 
offstream  refugia  without  provision  for 
periodic  reconnection  to  the  river 
system.  Non-native  control  strategies  are 
included.  The  approaches  for  delivering 
water  to  the  core  areas  include 
engineered  connections  such  as  canals, 
weirs,  and  other  devices.  The  range  of 
alternative  acreage  strategies  suggested 
by  a  variety  of  scientists  and  biologists 
includes  12,000-80,000  acres  of  habitat 
creation/restoration. 

The  Habitat  Restoration  and 
Enhancement  alternative  also  addresses 
about  100  species  and  includes  riparian, 
marsh,  and  aquatic  strategies  for  the 
conservation  efforts.  The  main  focus  of 
this  alternative  uses  a  habitat-based 
approach  through  preservation  and 
creation  of  habitat  anywhere  within  the 
species'  breeding  range  within  the 
United  States  and  may  take  advantage, 
where  appropriate,  of  cooperative 
activities  with  related/adjacent 
programs  The  aquatic  strategy  in  this 
alternative  focuses  on  the  establishment 
of  self-sustaining  populations  in  the 
Upper  Salt  River  and  other  LCR 
tributaries  through  renovation  of 
habitat,  stocking  of  fish,  and  removal  of 
non-native  fish.  Studies  have  indicated 
that  approximately  ,58,000  acres  of  land 
throughout  the  breeding  range  of  the 
southwestern  willow  flycatcher  may  be 
available  for  acquisition  and  subsequent 
preservation.  This  habitat  conservation 
would  need  to  be  supplemented  with 
other  conservation  for  species  residing 
only  within  the  LCR. 

The  Smaller  Number  of  Species 
alternative  is  a  species-based  approach 
that  works  toward  recovery  on  an 
individual  species  basis.  This 
alternative  addresses  a  limited  number 
of  species,  including  ESA-listed  species 
and  those  species  that  are  most  likely  to 
be  listed.  Elements  of  large  core  and 
small  core  alternatives  are  incorporated 
to  meet  the  recovery  goals  on  a  case-by- 
case  basis.  The  aquatic  strategy  in  this 
alternative  creates  offstream  refugia  and 
allows  for  periodic  reconnection  to  the 
river  system.  Non-native  control 
strategies  are  included.  The  approaches 
for  delivering  water  to  the  core  areas 
include  engineered  connections  such  as 
canals,  weirs,  and  other  devices.  The 
range  of  alternative  acreage  strategies 
suggested  by  a  variety  of  scientists  and 
biologists  includes  12,000-80,000  acres 
of  habitat  creation/restoration.  However, 
the  actual  acreage  required  would 
depend  on  the  suite  of  species  covered 
under  this  alternative. 


A  public  involvement  program  has 
been  initiated  and  will  be  maintained 
throughout  this  EIS/EIR  process.  The 
goal  is  to  keep  the  public  and  affected 
parties  informed  and  actively  involved 
as  the  project  evolves.  Given  the  number 
of  entities  participating  (Federal,  State, 
and  local  governments.  Native 
Americans,  and  private  interest  groups), 
successfully  providing  information  and 
soliciting  feedback  are  critical  to  the 
project's  effectiveness. 

Probable  Environmental  Effects — 
Following  is  a  preliminary  list  of 
probable  environmental  and  economic 
issues  and  effects  associated  with  the 
project.  Other  issues  may  be  identified 
during  the  internal  MSCP  and  public 
scoping  process. 

Biological  Resources — Among  the 
endangered  species  known  to  use  the 
project  area  are  the  soirthwestem  willow 
flycatcher,  Yuma  clapper  rail,  razorback 
sucker,  bonytail,  and  bald  eagle  (being 
considered  for  delisting).  Of  prime 
concern  will  be  the  conservation  of 
these  and  other  species,  such  as  the 
yellow-billed  cuckoo  (under  review  for 
listing  under  the  ESA),  and  associated 
habitat  within  the  100-year  floodplain. 
Implementation  of  the  MSCP  will  have 
an  overall  benefit  on  biological 
resources  by  moving  species  toward 
recover\-  and  reducing  the  likelihood  of 
additional  species  listings. 

Hydrology  and  Water  Quality — 
Certain  conservation  strategies  may  alter 
onsite  water  resources,  including  waters 
of  the  United  States  [as  defined  in  40 
CFR  230. 3(s)],  which  are  under  the  U.S. 
Army  Corps  of  Engineers  (Corps) 
jurisdiction.  Under  Section  404  of  the 
Clean  Water  Act,  the  Corps  is 
responsible  for  issuing  a  permit  if  a 
project  may  result  in  the  placement  of 
material  into  water  of  the  United  States. 
Until  specific  alternatives  are 
developed,  the  effects  on  hydrology  and 
water  quality  are  unknowTi. 

Floodplains  and  Wetlands — 
Implementation  of  the  MSCP  will  have 
overall  beneficial  impacts  on 
floodplains  and  wetlands,  especially  in 
maintaining  or  creating  backwaters 
(wetlands)  and  reestablishing  native 
riparian  habitat  which  is  essential  to  the 
recovery  of  species.  The  MSCP 
partnership  has  identified  several 
thousand  acres  of  flood  plain  sites  that 
may  have  the  potential  for  restoration 
and  enhancement  of  native  habitat. 
There  are  several  opportunities  for  the 
MSCP  partnership  and  Federal,  state, 
Native  American  and  private 
landowners  to  voluntarily  develop  and 
engage  in  long-term  native  habitat 
restoration.  The  conversion  of 
developed  crop  lands  to  native  habitat 
could  be  an  important  component  of  an 


MSCP  alternative.  The  MSCP  is  also 
exploring  the  economic  requirements 
associated  with  long-term  leases  or 
purchases  of  private  holdings  from 
wilhng  lessors  or  sellers. 

Cultural  Resources — The  program 
could  disturb  or  affect  archaeological 
resources,  traditional  cultural 
properties,  hidian  sacred  sites,  and 
Indian  Trust  Assets.  However,  it  is  the 
intent  of  the  MSCP  to  avoid  or  mitigate 
such  effects  and  the  MSCP,  as  part  of 
the  EIS/EIR  process,  is  currently 
evaluating  the  potential  effects  of  the 
preliminary  alternatives  on  such 
resources. 

Socioeconomics — The  potential 
socioeconomic  impacts  associated  with 
implementation  of  the  MSCP  will  be 
evaluated.  This  assessment  may  include 
municipal  and  industrial  uses, 
agricultural  productivity,  and  other 
socioeconomic  considerations. 

Recreation — During  the  initial 
scoping  in  1999,  numerous  recreational 
concerns  and  issues  were  identified.  In 
general  they  involved  the  potential 
effects  of  the  MSCP  on  access  to  the 
flood  plain  and  river;  activities  such  as 
camping,  fishing  and  bimting;  boat  size 
and  type  of  motor;  off  road  vehicle  use; 
and  implementing  ESA  and  Executive 
Order  12962  regarding  recreational 
fisheries. 

Water  and  Hydroelectric  Power 
Uses — The  effect  of  various 
conservation  measures  on  water  and 
hydroelectric  power  uses  will  be 
evaluated.  It  is  the  intent  of  the  MSCP 
to  accommodate  these  uses  while 
protecting  covered  species  and  their 
habitat  within  the  project  area. 

Agricultural  ana  Other  land  Uses— 
Current  agricultural  resources  or 
operations  and  land  uses  may  be 
impacted.  Land  use  and  cropping 
patterns  would  change  with  the 
volimtary  conversion  of  agricultural 
lands  to  native  riparian  habitat  or  the 
transfer  of  water  rights  for  habitat 
maintenance  and  restoration. 

International  Impacts — Pursuant  to 
council  on  environmental  quality 
guidance  regarding  NEPA,  potential 
trans-boundary  impacts  to  Mexico 
resulting  from  implementation  of  the 
MSCP  will  be  identified  and  analyzed. 
The  project  will  not  affect  the  delivery 
of  water  pursuant  to  the  1944  Mexico 
Water  Treaty. 

Environmental  Justice — It  is 
anticipated  that  die  MSCP  will  not 
result  in  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  minorities  and/or  low  income 
populations. 

Related  Project  Documentation — It  is 
anticipated  that  the  EIS/EIR  process  will 
make  full  use  (including  incorporation 
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by  reference,  as  appropriate,  pursuant  to 
NEPA  and  CEQA)  of  the  following 
project  documents,  copies  of  which  are 
available  for  inspection  at  Metropolitan, 
Reclamation,  and  Service  offices: 

Bureau  of  Reclamation,  Description 
and  Assessment  of  Operations. 
Maintenance,  and  Sensitive  Species  of 
the  Lower  Colorado  River — Final 
Biological  Assessment,  August  1996. 

Fish  and  Wildlife  Service,  Biological 
and  Conference  Opinion  on  Lower 
Colorado  River  Operations  and 
Maintenance — Lake  Mead  to  Southerly 
International  Boundary,  April  1997. 

These  documents  may  also  be 
accessed  through  Reclamation's  web  site 
at  www.Ic.usbr.gov.  See  "Published 
Reports"  at  Multi-Species  Conservation 
Program. 

The  draft  EIS/EIR  is  expected  to  be 
available  for  public  review  by  the  first 
half  of  2001. 

Dated:  July  5.  2000. 
Robert  W.  Johnson, 

Regional  Director,  Lower  Colorado  Region, 
Bureau  of  Reclamation. 

Dated:  luly  6,  2000. 
Nancy  M.  Kaufman, 
Regional  Diector.  Region  Two,  Fish  and 
Wildlife  Service. 
[FR  Doc.  00-17578  Filed  7-11-00;  8:45  am) 

BILLING  CODE  431&-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-0943130-JH:  GPO-272i 

Temporary  Closure  of  Public  Lands 
Lane  County,  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Temporary  Closure  of  Public 

1  ,ands  in  Lane  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Laine  County, 
Oregon  are  temporarily  closed  to  all 
public  use,  including  recreation, 
parking,  camping,  shooting,  hiking  and 
sightseeing,  from  July  10,  2000  through 
November  15,  2000.  The  closure  is  made 
under  the  authority  of  43  CFR  8364.1. 

The  public  lands  affected  by  this 
temporary  closure  are  specifically 
identified  as  follows: 

Federal  lands  located  in  Section  29, 
Township  17  south.  Range  4  West  of  the 
Willamette  Meridian,  Oregon,  more  generally 
described  as  follows:  All  federal  lands  within 
the  City  of  Eugene  Urban  Growth  Boundary 
located  in  Section  29,  Township  17  South, 
Range  4  West  of  the  Willamette  Meridian 
lying  east  of  Greenhill  Road.  South  of  Royal 
Ave.,  west  of  Terry  Street  and  a  line  running 
South  from  the  end  of  Terry  Street  to  the 


Southern  Pacific  Railroad  tracks,  and  north  of 
the  Southern  Pacific  Railroad  tracks. 
Containing  approximately  200  acres. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closvu«  order:  Bureau.  City  of  Eugene, 
and  Corps  of  Engineers  employees; 
state,  local  and  federal  law  enforcement 
and  fire  protection  personnel;  agents  for 
the  Cone  wetland  mitigation  sites;  the 
contractor  authorized  to  construct  the 
Lower  Amazon  Wetland  Restoration 
Project  and  its  subcontractors.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7.  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed 
to  public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

The  purpose  of  this  temporary  closure 
is  to  provide  for  public  safety,  facilitate 
construction  of  the  Lower  .Amazon 
Wetland  Restoration  Project  facilities, 
and  protection  of  property  and 
equipment  during  the  mobilization, 
construction  and  de-mobilization 
phases  of  the  Lower  Amazon  Wetland 
Restoration  construction  project. 
DATES:  This  closiu-e  is  effective  from 
July  10,  2000  through  November  15, 
2000. 

ADDRESSES:  Copies  of  the  closure  order 
oiid  maps  showing  the  location  of  the 
closed  lands  are  available  from  the 
Eugene  District  Office.  P.O.  Box  10226 
(2890  Chad  Drive),  Eugene,  Oregon 
97440. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Johnston,  Wetlands  Project  Manager, 
Eugene  District  Office,  at  (541)  683- 
6181. 

Dated:  July  6,  2000. 
Diana  Bus, 

Coast  Range  Field  Office  Manager. 
[FR  Doc.  00-17575  Filed  7-11-00;  8:45  am] 
BILUNQ  COOE  4310-33-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[N  V-92(MX>- 1 990-H  P] 

Abandoned  Mined  Lands  Physical 
Safety  Hazard  Abatement;  Nevada 

AGENCY:  Bureau  ol  Land  Management, 

Interior. 

ACTKW:  Notice. 


SUMMARY:  The  Nevada  State  Office  of 
the  Biu-eau  of  Land  Management  gives 
notice  of  its  intent  to  initiate  a  scoping 
period  and  conduct  public  meetings  to 
identify  issues  and  formulate 
alternatives  for  a  progranxmatic 
Environmental  .Assessment  (EA)  for  the 
abatement  of  safety  hazards  associated 
with  Abandoned  Mined  Lands  (AMLs) 
on  Nevada  public  lands  managed  by  the 
Bureau  of  Land  Management. 

DATES:  Public  comments  on  the 
preliminarv  issues  and  planning  criteria 
will  be  accepted  until  .August  11,  2000. 

In  addition,  two  informal  public 
meetings  are  scheduled  for  Thursday, 
July  27,  2000.  at  the  BLM  Las  Vegas 
Field  Office.  4765  West  Vegas  Drive,  Las 
Vegas,  Nevada,  and  Tuesday.  August  1, 
2000,  at  the  BLM  Nevada  State  Office, 
1340  Financial  Boulevard,  Reno, 
Nevada.  Both  meetings  will  begin  at  7 
p.m.  each  evening. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Christopher  Ross,  BLM 
Nevada  State  Office,  PO  Box  12000, 
Reno,  Nevada  89520-0006 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Ross,  BLM  .Nevada  State 
Office.  PO  Box  12000,  Reno.  Nevada 
89520-0006 

SUPPLEMENTARY  INFORMATION:  The 
proposed  E.A  will  result  in  the 
development  of  alternatives  for  the 
selection  and  remediation  of  AML 
features  on  .Nevada  public  lands  which 
represent  physical  safety  hazards  to 
humans.  The  anticipated  issues  for  this 
proposed  EA  include; 

(1 )  Determination  of  criteria  for  the 
prioritization  of  selection  of  sites  for 
hazard  abatement. 

(2)  Determination  of  what  stipulations 
or  conditions  are  necessarv  for 
remediation  activities  to  protect, 
maintain,  and  enhance  other  resources, 
including  protection  of  critical  wildlife 
habitat;  protection  of  threatened  and 
endangered  plant  and  animal  species; 
recreational,  cultural,  and  archeological 
resources. 

(3)  Identification  of  alternatives  for 
securing  hazardous  sites. 

(4)  Determination  of  what  impacts  to 
the  minerals  industrv  mav  result  from 
the  securing  of  hazardous  AML  sites. 
Preliminary  planning  criteria  for  the 
AML  Environmental  Assessment  call  for 
the  following: 

(A)  Sites  which  include  chemical  or 
water  qualitv  issues  will  not  be 
considered  in  this  EA 

(B)  E.xisting  studies,  the  most  current 
available  inventories,  and  ongoing 
investigation  will  be  used  to  determine 
potential  sites  for  remediation 
consideration. 
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(C)  Reasonable  scenarios  based  on 
available  data  and  technology  will  be 
developed  for  remediation  alternatives. 

(D)  An  interdisciplinar\'  approach 
will  be  used  to  develop  reasonable 
alternatives;  analyze  impacts,  including 
cumulative  impacts  to  natural  and 
cultural  resources  and  the  physical, 
social,  and  economic  environment; 
identify  alternatives;  and  make 
determinations. 

(E)  Impacts  of  use  on  adjacent  or 
nearby  non-Federal  lands  and  non- 
public land  surface  over  Federally 
owned  minerals  will  be  considered. 

(F)  Impacts  from  energy  and  mineral 
development  on  public  lands  will  be 
considered.  Alternatives  proposed  for 
consideration  at  a  minimum  include: 

(1)  No  action — defined  as 
continuation  of  current  management. 

(2)  Preferred  Alternative — to  be 
defined  by  BLM  management  following 
consultation  with  staff  and  input  from 
the  public.  An  interdisciplinary  team 
representing  the  following  disciplines 
will  be  assigned  to  this  planning  effort: 
Minerals,  wildlife,  lands,  recreation, 
wilderness,  cuhural  resources,  and 
hydrology.  All  documentation  will  be 
reviewed  by  the  interdisciplinarv  team. 

Public  participation  is  an  integral  part 
of  the  planning  process.  It  begins  with 
this  scoping  period  and  public  meetings 
and  will  continue  through  the 
development  of  the  EA.  The  next  major 
opportunity  for  public  review  and 
(  omment  will  be  offered  with  the 
publication  of  the  preliminary  EA; 
however,  the  pubUc  is  invited  to 
comment  or  to  become  involved  at  any 
time  during  the  planning  process. 

Dated:  lulv  6.  2000. 
Robert  V.  .\bbey, 
State  Director,  Nevada. 
rPR  Doc.  00-17574  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-330-1 820-DH-01 4B] 

Headwaters  Forest  Reserve.  California; 
Environmental  Impact  Statement: 
Extension  of  scoping  Comment  Period 

AGENCY:  Bureau  of  Land  Management  in 
Partnership  with  California  Department 
if  Fish  and  Game. 

ACTION:  E.xtension  of  scoping  comment 
period. 

summary:  a  Notice  of  Intent  to  prepare 

an  Environmental  Impact  Statement 
(EIS)/Environmental  Impact  Report 
(EIR)  for  the  adoption  of  a  Management 


Plan  for  the  Headwaters  Forest  Reserve 
in  the  northcoast  area  of  California,  and 
to  announce  three  public  scoping 
meetings,  was  published  in  the  Federal 
Register  June  2,  2000  (Volume  65, 
Number  107).  A  scoping  comment 
deadline  of  July  3,  2000  was  also  cited 
and  extended  by  subsequent  Federal 
Register  on  Jime  23  to  August  4.  2000 
(Volume  65,  Number  122).  The  scoping 
comment  deadline  is  hereby  extended  to 
August  18,  2000  by  this  notice.  This 
extension  is  intended  to  provide  the 
public  with  additional  time  to  prepare 
and  submit  comments. 

SUPPLEMENTARY  INFORMATION:  An 
internet  web  page  describes  in  detail  the 
scope  of  the  proposed  plan  and  provides 
background  information  on  the 
Headwaters  Forest  Reserve.  The  web 
page  contains  instructions  for 
submitting  scoping  comments,  and 
coding  of  comments  by  subject  is 
requested.  The  internet  address  of  the 
web  site  of  www.ca.blm.gov/arcata/ 
headwaters.html.  The  deadline  for 
submitting  comments  is  amended  to 
Friday,  August  18.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  I  Roush.  Areata  Field  Manager, 
at  707-825-2300  or  Headwaters  Forest 
Reserve  Management  Plan  Information 
Line,  916-737-3010,  extension  4326. 
Email  comments  should  be  sent  to 
headwatersplan@att.net,  or  comment 
letters  should  be  mailed  to  P.O.  Box 
189445,  Sacramento,  California  95818- 
9445. 

Lynda  J.  Roush, 

Areata  Field  Manager. 

(FR  Doc.  00-17576  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-01 0-5700-10:  IDI-33300] 

Classification  of  Lands  for  Recreation 
and  Public  Purposes.  Elmore  County, 
Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described 
public  lands  in  Elmore  County,  Idaho, 
have  been  examined  and  determined  to 
be  suitable  for  classification  for  lease  or 
conveyance  to  Elmore  County,  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  (R&PP)  Act  of  June  14, 
1926,  as  amended  (43  U.S.C.  869  et 
seq.): 


Boise  Meridian,  Idaho 

T.  2  N.,  R.  1  E..  section  19: 
NEV4NfEV4NEV4SWV«. 
Aggregating  2.5  acres,  more  or  less. 

DATES:  Interested  parties  may  submit 
comments  through  August  28,  2000,  to 
the  Bruneau  Field  Manager. 
ADDRESSES:  Comments  should  be  sent  to 
Jenna  Whitlock.  Bnmeau  Field  Manager, 
Bureau  of  Land  Management,  Lower 
Snake  River  District,  3948  Development 
Ave.,  Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Austin,  Bruneau  Realty  Specialist 
at  (208) 384-3339. 

SUPPLEHtENTARY  INFORMATION:  Elmore 
County  has  filed  application  to  lease 
and/or  purchase  the  above  described 
public  lands  imder  the  authority  of  the 
R&PP  Act.  The  proposed  use  of  the  land 
is  for  a  community  center  and  shed  to 
house  equipment  necessary  to  maintain 
snowmobile  trails  for  recreational  use 
by  the  public.  The  lands  will  be 
developed  and  managed  for  community 
and  recreational  piuposes,  as  described 
in  the  development  plan  submitted  by 
Elmore  County  on  January  15,  2000.  We 
have  determined  that  the  lease  or 
conveyance  of  the  lands  for  the 
proposed  community  center  and  shed 
are  in  the  public  interest. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
above  described  public  lands  from  the 
operation  of  the  public  land  laws  and 
the  mining  laws,  except  for  mineral 
leasing  and  leasing  or  conveyance  under 
the  R&PP  Act.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  September  11, 
2000.  The  segregative  effect  will 
automatically  expire  on  January  14, 
2002. 

Comments:  Comments  may  address 
whether  the  lands  being  classified  are 
physically  suited  for  the  proposal, 
whether  the  use  vdll  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
or  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
Comments  may  also  address  the  specific 
use  proposed  in  the  application  or  plan 
of  development,  whether  the  BLM 
followed  proper  administrative 
procediires  in  reaching  the  decision  to 
lease  the  land  under  the  R&PP  Act,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  the  stated 
purpose.  Adverse  comments  will  be 
reviewed  by  the  District  Manager. 

The  lease  of  the  lands  will  not  occur 
until  after  the  classification  becomes 
effective,  and  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 
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1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Dated:  July  6,  2000. 
lenna  Whitlock, 
Bruneau  Field  Manager. 
IFR  Doc.  00-17577  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4310-GO-P 


DEPARTMENTT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  0MB  Approval  and 
Notice  of  Proposed  Information 
Collection 

agency:  National  Park  Service,  Interior. 
action:  Announcement  of  0MB 
approval  and  request  for  comments  on 
proposed  information  collection. 

SUMMARY:  The  National  Park  Service  is 
announcing  that  a  collection  of 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  for  the  Final  Rule  on 
Concession  Contracts. 

Additionally,  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
National  Park  Service  (NPS)  is 
announcing  its  intention  to  request 
approval  for  the  collection  of 
information  for  36  CFR  part  51,  section 
51.47  regarding  the  appeal  of  a  preferred 
offeror  determination,  sections  51.54 
and  51.55  regarding  NPS  approval  of  the 
construction  of  capital  improvements  by 
concessioners,  and  Section  51.98 
concerning  recordkeeping  requirements 
with  which  concessioners  must  comply. 
DATES:  Comments  on  the  proposed 
mformation  collection  must  be  received 
bv  September  11,  2000. 
ADDRESSES:  Conunents  may  be  mailed  to 
VVendehn  M.  Mann,  Concession 
Program,  National  Park  Service,  1849  C 
Street,  NW.,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  wendy  mann@nps.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  inlurniation 
collection  request,  and  explanatory 


information,  contact  Wendelin  M.  Mann 
at  (202)  565-1219 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  as  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collection 
activities  that  NPS  will  submit  to  OMB 
for  approval.  NPS  has  requested,  and 
OMB  has  granted  emergency  approval 
for  these  information  collection 
activities  through  October  31,  2000, 
under  Control  Number  1024-0231. 

NPS  has  identified  burden  estimates 
based  on  its  experience  with  concession 
contracts  and  on  information  previously 
supplied  by  concessioners  or  offerors  in 
response  to  concession  prospectuses. 
NPS  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Conunents  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality  and  clarity  of  the 
information  collection;  and  (4)  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information.  A  siunmary  of  the  public 
conunents  will  accompany  NPS's 
submission  of  the  information  collection 
request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activities: 

Title:  Concession  Contract-36  CFR  51. 

0\fB  Control  Number:  1024-0231. 

Summary:  The  information  is  being 
collected  to  meet  the  requirements  of 
sections  403(7)  and  (8)  of  the  National 
Pafk  Service  Concessions  Management 
Improvement  Act  of  1998  (the  Act), 
concerning  the  granting  of  a  preferential 
right  to  renew  a  concession  contract, 
section  405  of  the  Act  regarding  the 
construction  of  capital  improvements  by 
concessioners,  and  section  414  of  the 
Act  regarding  recordkeeping 
requirements  of  concessioners.  The 
information  will  be  used  by  the  agency 
in  considering  appeals  concerning 
preferred  offeror  determinations,  agency 
review  and  approval  of  construction 
projects  and  determinations  with  regard 
to  the  leasehold  surrender  interest  value 
of  such  projects,  and  when  necessary, 
agency  review  of  a  concessioner's  books 
and  records  related  to  its  activities 
under  a  concession  contract. 


Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  NPS 
concessioners,  and,  in  the  case  of 
appeals  of  preferred  offeror 
determinations,  offerors  in  response  to 
concession  prospectuses. 

Total  Annual  Responses:  758. 

Total  Annual  Burden  Hours:  3,276. 

Dated;  June  29,  2000. 
Richard  G.  Cripe, 

Manager,  Washington  Administrative 

Program  Center. 

(PR  Doc.  00-17523  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTME^f^  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meetings 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 

with  the  Federal  Advisory  Committee 
Act  (FACA).  5  U.S.C.  Appendix  (1988), 
that  meetings  of  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  will  be  held  on 
December  11,12,  and  13,  2000,  in 
Nashville.  TN,  and  May  31,  June  1  and 
2,  2001.  in  Kelseyville.  CA. 

December  11,  12,  and  13,  2000  Meeting 

The  Committee  will  meet  at  the 
Sheraton  Music  Citv  Hotel:  telephone: 
(615)  885-2200,  fax:  (615) 231-1134, 
located  at  777  McGavock  Pike  at 
Century  City,  Nashville,  TN. 

The  agenda  for  the  December  meeting 
will  include  Federal  agency  compliance 
reports. 

A  block  of  lodging  rooms  has  been  set 
aside  at  the  Sheraton  Music  City  Hotel 
at  a  significantly  reduced  rate. 
Reservations  must  be  booked  by 
November  10.  2000,  to  guarantee  the 
reduced  rate.  Please  reference  the 
National  Park  Service  and  mention  that 
you  are  attending  the  NAGPR-^  Review 
Committee  Meeting. 

Meetings  will  begin  at  8:30  a.m.  and 
will  end  no  later  than  5:00  p.m.  each 
day.  The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

Persons  wishing  to  make  a 
presentation  to  the  Committee  should 
submit  a  request  to  do  so  by  November 
10,  2000.  Please  submit  a  written 
abstract  of  your  presentation  and  your 
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contact  information.  Any  member  of  the 
public  also  may  file  a  written  statement 
for  consideration  by  the  Committee  by 
November  24,  2000.  Both  written 
requests  and  statements  should  be 
addressed  to  the  Committee  in  care  of 
the  Assistant  Director,  Cultural 
Resources  Stewardship  and 
Partnerships. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Mr.  John  Robbins,  Assistant  Director, 
Cultural  Resources  Stewardship  and 
Partnerships,  1849  C  Street  NW.  350 
NC,  Washington,  DC  20240;  telephone: 
(202)  343-3387;  facsimile:  (202)  343- 
5260.  Transcripts  of  the  meeting  will  be 
available  for  public  inspection 
approximately  eight  weeks  after  the 
meeting  at  the  office  of  the  Assistant 
Director,  Cultural  Resources 
Stewardship  and  Partnerships,  800 
North  Capitol  Street  NW.  Suite  350, 
Washington,  DC  20013;  email: 
John_Robbins@nps.gov  . 

May  31,  June  1  and  2,  2001  Meeting 

The  Committee  will  meet  at  Konocti 
Harbor  Resort  and  Spa;  telephone:  (707) 
279-4281,  fax:  (707)  279-8575,  located 
at  8727  Soda  Bay  Road,  Kelseyville,  CA. 
Additional  information  regarding 
specific  agenda  items  and  reservation 
details  will  be  published  at  least  90  days 
prior  to  the  meeting.  The  Native 
.American  Graves  Protection  and 
Repatriation  Review  Committee  was 
established  by  Public  Law  101-601  to 
monitor,  review,  and  assist  in 
implementation  of  the  inventory  and 
identification  process  and  repatriation 
activities  required  under  the  Native 
.American  Graves  Protection  and 
Repatriation  Act. 

Dated:  June  19,  2000. 
fohii  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

fFR  Doc.  00-17524  Filed  7-11-00;  8:45  am] 

BILLING  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Allocation  of  Water  Supply  and  Long- 
Term  Contract  Execution,  Central 
Arizona  Project 

AGENCY:  Bureau  of  Reclamadon, 

IVpartment  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  draft 
environmenta!  impact  statement  for 
public  review  and  comment  on  the 
proposed  allocation  of  water  supply  and 


long-term  contract  execution.  Central 
Arizona  Project. 

SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
the  Council  on  Enviroiunental  Quality's 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA,  the 
Bureau  of  Reclamation  (Reclamation), 
has  issued  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Central  Arizona 
Project.  This  notice  updates  the  Federal 
Register  notice  published  on  June  23, 
2000  (65  FR  39177)  and  provides  noUce 
that  the  pubhc  comment  period  on  this 
DEIS  remains  unchanged  and  notice 
that  Reclamation  will  not  be  holding 
public  hearings  on  this  DEIS. 
Information  on  the  public  comment 
period  may  be  found  below  in  the  DATES 
section.  InJformation  on  public  hearings 
may  be  found  below  in  the 
SUPPLEMENTARY  INFORMATION  section. 
ADDRESSES:  Send  written  comments  on 
the  DEIS  to  Mr.  Bruce  Ellis, 
Environmental  Program  Manager, 
Phoenix  Area  Office,  Bureau  of 
Reclamation,  P.O.  Box  81169,  Phoenix, 
Arizona  85069-1169,  by  August  25, 
2000. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  or 
organizations  or  businesses,  available 
for  Dublic  disclosure  in  their  entirety. 

Tne  draft  EIS  docimaent  remains 
available  for  public  inspection  on  the 
Internet  at  http://www.apo.lc.usbr.gov. 
In  addition,  copies  of  the  draft  EIS 
remain  available  at  the  following 
address:  Phoenix  Area  Office,  Bureau  of 
Reclamation.  P  G.  Box  81169,  Phoenix, 
Arizona  85069-1169,  faxogram  602- 
216-4006.  or  telephone  602-216-3812. 

See  the  SUPPLEMENTARY  INFORMATION 

section  of  the  Federal  Register  notice 
dated  June  23,  2000  (65  FR  39177)  for 
a  list  of  libraries  where  the  draft  EIS 
remains  available  for  public  inspection 
and  review 

DATES:  Written  comments  on  this  DEIS 
must  be  received  no  later  than  August 
25,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Mr. 
Bruce  Ellis,  Environmental  Program 
Manager,  at  Phoenix  Area  Office, 
Bureau  of  Reclamation,  P.O.  Box  81169, 
Phoenix,  Arizona  85069-1169,  or 
telephone  (602)  216-3812. 
SUPPLEMENTARY  INFORMATION:  As  noted 
above  in  the  DATES  section,  the  public 
comment  period  on  this  DEIS  remains 
unchanged  and  written  comments  must 
be  received  no  later  than  August  25, 
2000.  In  addition,  in  the  Federal 
Register  notice  dated  June  23,  2000  (65 
FR  39177)  Reclamation  indicated  that 
public  hearings  would  be  held  during 
the  public  comment  period  to  receive 
written  or  verbal  comments  on  the  DEIS. 
Based  on  legislation  recently  passed  by 
Congress,  Reclamation  will  not  be 
holding  public  hearings  on  this  matter. 
Interested  members  of  the  public  may 
still  provide  comments  on  the  DEIS  and 
Reclamation  therefore  encourages  all 
interested  entities  to  provide  written 
comments  to  Reclamation  during  the 
public  comment  period. 

Dated:  July  7.  2000. 
V.  LeGrand  Neilson, 

Deputy  Regional  Director. 

[FR  Doc.  00-17637  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  4310-MN-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-718  (Review)] 
Glycine  From  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
Uruted  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  antidumping  duty  order  on  glycine 
from  China  woidd  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  this 
review  on  February  3,  2000  (65  FR  5371, 
February  3,  2000)  and  determined  on 
May  5,  2000  that  it  would  conduct  an 
expedited  review  (65  FR  31145,  May  16, 
2000).  The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  June  30, 
2000.  The  views  of  the  Commission  are 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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contained  in  USITC  Publication  3315 
(June  2000).  entitled  Glycine  From 
China:  Investigation  No.  731-TA-718 
(Review). 

Issued:  July  3,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary- 
|FR  Doc.  00-17627  Filed  7-11-O0:  8:45  am] 

BUXING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

ruSITC  SE-OO-033] 

Sunshine  Act  Meeting:  Notice 

AGENCY  HOLDING  THE  MEETING:  United 
.'  i'  -.  ;  .t  rRdtional  Trade  Commission. 

TIME  AND  DATE:  July  14,  2000  at  10  a.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington.  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1   Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-527 
(Review)(Extruded  Rubber  Thread 
from  Malaysia) — briefing  and  vote. 
(The  Commission  is  currently 
scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  July  27,  2000.) 

5.  Inv.  No.  731-TA-669  (Review)(Cased 
Pencils  from  China) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  July  24,  2000.) 

6.  Outstanding  action  jackets:  (1.) 
Document  No.  (E)GC-00-004: 
Administrative  matters. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  July  6,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  00-17775  Filed  7-10-00;  2:18  pm] 

31  LUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 

Notice  IS  hereby  given  that  on  June 
28,  2000,  a  proposed  Partial  Consent 


Decree  in  United  States  v.  Michael  P. 
Eason,  et  ai,  Civil  Action  Number  98- 
2859  G  V,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Tennessee. 

In  this  action  the  United  States  sought 
recovery  of  costs  incurred  by  the  United 
States  Environmental  Protection 
Agency,  in  connection  with  responding 
to  the  release  and  threatened  release  of 
hazardous  substances  at  the  Memphis 
Container  Site  (aka  Tri-State  Drum  Site) 
("the  Site"),  located  at  1761  Warford 
Road,  Memphis,  Shelby  County, 
Teimessee.  The  Partial  Consent  Decree 
resolves  certain  claims  pursuant  to 
section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9607,  against  defendant  Lucille 
Ryan.  Under  the  proposed  Partial 
Consent  Decree,  defendant  Lucille  Ryan 
will  pay  $55,000  to  the  United  States  for 
past  response  costs,  plus  an  additional 
$20,000  more  within  two  years  from  the 
proceeds  of  the  sale  of  the  site  property 
as  required  by  the  Consent  Decree.  The 
proposed  consent  decree  includes  a 
covenant  not  to  sue  by  the  United 
Staates  under  section,  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607,  for 
the  entire  Site,  including  all  past  and 
future  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611,  and 
should  refer  to  the  United  States  v. 
Michael  P.  Eason.  et  al.,  D.J.  Ref.  90-11- 
2-1352. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Western  District 
of  Tennessee,  Suite  800,  167  North  Main 
Street,  Memphis,  Tennessee  38103,  or  at 
U.S.  EPA  Region  4.  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW.,  Atlanta, 
GA  30303.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  copies  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.25  (25  cents  per  pages 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-17530  Filed  7-11-00;  8:45  am] 
HLUNO  CODE  4410-1S-4* 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  review;  comment 
request 

July  6,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  the  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  for  BLS,  ETA, 
PWBA,  and  OASAM  contact  Karin  Kurz 
({202}  219-5096  ext.  159  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA.  OSHA. 
and  VETS  contact  Darrin  King  ({202} 
219-5096  ext.  151  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget.  Room  10235,  Washington.  DC 
20503  ({202}  395-7316).  on  or  before 
August  11,  2000. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Survey  of  Occupational  Injuries 
and  Illnesses.  , 

OMB  Nunxber:  1220-0045. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit;  Farms,  State,  Local 
or  Tribal  Government. 


Ira  L.  Mills 
Departmeni 

[FR  Dor  on 

BILUNG  CODE 
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Frequency:  Annual. 


Form 


Total 
respondents 


BLS9300  

Prenotification  package 

Totals  


230,000 
150,000 


Total 
responses 


230,000 
230.000 


Average  hours 
per  response 


.71 
.11 


43039 


Estimated 

total  burden 

hours 


163,125 
16.666 


179,791 


Total  annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Survey  of 
Occupational  Injuries  and  Illnesses  is 
the  primary  indicator  of  the  Nation's 
progress  in  providing  every  working 
man  and  woman  safe  and  healthful 
working  conditions.  Survey  data  also 
are  used  to  evaluate  the  effectiveness  of 
the  Federal  and  State  programs  and  to 
prioritize  resources. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

fFR  Doc.  00-17605  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4510-24-M 


MARINE  MAMMAL  COMMISSION 
Sunshine  Act  Notice 

Time  and  Date:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  exeutive  session  on 
Tuesday,  October  10,  2000,  from  8:30 
a.m.  to  10  a.m.  The  public  sessions  of 
the  Commission  and  the  Committee 
meeting  will  be  held  on  Tuesday, 
October  10,  from  10:15  a.m.  to  5:15 
p.m.,  on  Wednesday,  October  11,  from 
8:30  a.m.  to  5  p.m.,  and  on  Thursday, 
October  12,  from  8:30  a.m.  to  3:45  p.m. 

Place:  The  Tradewinds  Sandpiper 
rlotel,  6000  Gulf  Boulevard.  St.  Pete 
Beach,  Florida  33706;  Phone  number 
727/360-5551.  Fax  number  727/526- 
1282. 

Status:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  international  negotiations  in 
process,  personnel,  and  the  budget  of 
t.he  Commission  will  be  discussed.  All 
Dther  portions  of  the  meeting  will  be 
open  to  public  observation.  Public 
participation  will  be  allowed  as  time 
permits  and  as  determined  to  be 
desirable  by  the  Chairman. 

Matters  To  Be  Considered:  The 
Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  The 
focus  of  the  meeting  will  be  on  species 
that  occur  in  waters  along  the  Atlantic 


and  Gulf  of  Mexico  coasts  of  the  United 
States.  While  subject  to  change,  major 
issues  that  the  Commission  plans  to 
consider  at  the  meeting  include: 
research  and  management  issues  related 
to  the  Florida  population  of  West  Indian 
manatees,  the  Atlantic  and  Gulf 
populations  of  bottlenose  dolphins, 
northern  right  whales,  and  the  effects  of 
noise  on  marine  mammals. 

Contact  Person  for  More  Information: 
John'R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  4340 
East-West  Highway,  Room  905, 
Bethesda,  MD  20814,  301/504-0087. 

Dated:  July  10,  2000. 
John  R.  Twiss,  Jr., 
Executive  Director. 
[PR  Doc.  00-17701  Filed  7-10-00;  10:24  am] 

BILUNG  CODE  6820-31 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  ana 
Mechanical  Systems;  Notice  of 
Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  r/me:  August  9-11,  2000,  8  a.m. 
to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
580,  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joy  Pauschke,  Program 
Director,  National  Earthquake  Engineering 
Simulation  Program,  Room  580,  (703)  306- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  National 
Earthquake  Engineering  Simulation  Review 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 


552b(c),  (4)  and  (6)  of  the  Government  in  the 
Siuishine  Act. 

Dated:  July  7.  2000. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  00-17634  Filed  7-11-00;  8:45  am] 

BILLING  CODE  7555-01 -M 


NATIONAL  SCtENCE  FOUNDATION 

Special  EmD^asi'  Cfjnpi  jn  Engineering 
Education  ana  Ceraers,  Revised  Notice 

C  Meetina 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Names:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (173). 

Dates:  July  27-28,  2000  7:30  a.m.  to  5:30 
p.m.  (previously  announced  for  July  17-18, 
2000). 

Place:  NaUonal  Science  Foundation,  Room 
580,  4201  Wilson  Blvd,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  Poats,  Program 
Manager,  Engineering  Education  and  Centers 
Division,  National  Science  Foundation, 
Room  585,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Combined  Research - 
Curriculum  Development  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  ini^rmation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  SunShine  Act. 

Reason  for  Revision:  To  change  dates  and 
location  of  meeting. 

Dated:  July  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-17633  Filed  7-11-00;  8:45  am] 
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NUCLEAR  REGULATORY 

COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Subcommittee  Meeting  on 
Planning  and  Procedures,  Revised 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  scheduled  to  start  at  1 
p.m.  on  Tuesday,  July  11,  2000,  Room 
T-2B1,  11545  RockviUe  Pike,  RockvUle. 
Maryland  has  been  changed  to  start  at 
9  a.m.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
Monday,  June  26,  2000  (65  FR  39446). 
All  other  items  pertaining  to  this 
meeting  remain  the  same  as  previously 
published. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  T.  Larkins.  cognizant  ACRS  staff 
person  (telephone:  301/415-7360) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 

Dated:  July  6,  2000. 
Howard  ).  Larson, 

Acting  Associate  Director  for  Technical 
Support.  ACRS/ACNW. 
[FR  Doc.  00-17623  Filed  7-11-00;  8:45  am) 
BILLING  CODE  759fr-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeti'>g 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  July  10, 17,  24,  31. 
August  7.  and  14,  2000. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  10 

Monday,  July  10 

1:25  p.m. — Affirmation  Session  (Public 
Meeting) 

a:  Rulemaking  to  Modify  the  Event 
Reporting  Requirements  for  Power 
Reactor  in  10  CFR  50.72  and  50.73 
and  for  Independent  Spent  Fuel 
Storage  Installations  (ISFSl)  in  10 
CFR  72.216 

b:  Final  Rule:  10  CFR  Parts  30,  31,  and 
32 — "Requirements  for  Certain 
Generally  Licensed  Industrial 
Devices  Containing  Byproduct 
Material"  and  Related  Change  to  the 
Enforcement  Policy 

c:  Hydro  Resources,  Inc.  Petition  for 
Review  of  LBP-99-18,  LBP-99-19, 
and  LBP-99-30 
1:30  p.m. — Briefing  on  Proposed  Export 
of  High  Enriched  Uranium  to 
Canada  (Public  Meeting) 


Tuesday,  July  11 

9:30  a.m. — ^Discussion  of 

Intragovemmental  Issues  (Closed- 
Ex.  4  and  9) 

Week  of  July  1 7 — Tentative 

There  are  not  meetings  scheduled  for 
the  Week  of  July  17. 

Week  of  July  24 — Tentative 

Tuesday.  July  25 

3:25  p.m. — Affirmation  Session  (Public 
Meeting),  (If  necessary) 

Week  of  July  31— Tentative 

There  are  no  meetings  scheduled  for 
theWeekof  July  31. 

Week  of  August  7 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  7. 

Week  of  August  14 — Tentative 

Tuesday.  August  1 5 

9:25  a.m. — Affirmation  Session  (Public 
Meeting),  (If  necessary) 

9:30  a.m.— Briefing  on  NRC 

International  Activities  (Public 
Meeting),  (Contact:  Ron  Hauber, 
301-415-2344) 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meeting 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington.  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  July  9,  2000. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  00-17780  Filed  7-12-00;  2:18  pm] 

BILLING  COOE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  17, 
2000,  through  June  30,  2000.  The  last 
biweekly  notice  was  published  on  June 
28, 2000  (65  FR  39956) 

Notice  of  Consideration  ol  issuance  oi 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunit\  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
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However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  Th*?  Commission 
expect.s  that  the  need  to  taxe  this  action 
will  occur  verv  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  August  11.  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
fi'om  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue'a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests  ' 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 


AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  June  21, 
2000.  This  request  supplements  an 
earlier  application  dated  October  29, 
1999,  submitted  by  GPU  Nuclear,  Inc., 
which  has  since  been  adopted  by 
AmerGen  Energy  Company,  LLC. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specifications  (TSs)  to 
include:  (1)  The  addition  of  operating 
limits  for  make-up  tank  (MUT)  level  and 
pressure;  (2)  the  addition  af  surveillance 
requirements  for  the  MUT  pressure 
instrument  channel;  and  (3)  revision  of 
the  calibration  frequency  for  the  MUT 
level  instrument  channel  from  "Not  to 
exceed  24  months"  to  "Refueling 
interval  (once  per  24  months)"  along 
with  other  instruments  (high  pressure 
and  low  pressure  injection  (LPI)  flow 
instruments  and  the  borated  water 
storage  tank  (BWST)  level  instrument) 
in  the  same  table  as  appropriate. 
Associated  Bases  changes  are  also 
proposed.  Minor  editorial  changes  (such 
as  updates  to  the  Table  of  Contents  and 
others)  are  also  proposed.  This  revision 
to  the  original  submittal  reflects  changes 
to  proposed  TS  Figure  3.3-1  and  adds 
an  additional  instrument  to  those  for 
which  a  surveillance  calibration 
frequency  extension  is  requested. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  represent 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  included  in  this  LCA  [license 
change  application]  impose  new 
requirements  for  MU/HPI  [make-up/high 
pressure  injection]  system  operation  and 
testing  and  extension  of  calibration 
frequencies  for  the  MUT  level,  HPI  flow  and 
LPI  flow  instruments  and  BWST  level 
instrument.  These  changes  could  not  result 
in  initiation  of  any  accident  previously 
evaluated.  Therefore,  the  probability  of  an 
accident  could  not  be  affected  by  clianges  to 
the  MU/HPI  and  Decay  Heat  Removal  (DHR) 
systems. 

As  described  in  the  list  of  benefits  for 
operation  with  MU/HPI  cross-connect  valves 
open,  listed  in  section  III.B  above  [section 
III.B,  pages  5-6  of  14,  of  the  June  21 ,  2000 
supplement],  the  purpose  of  changing  the 
operation  of  the  MU/HPI  system  was  to 
preclude  the  possibility  of  HPI  pump 
damage.  The  addition  of  surveillance 
requirements  for  the  MUT  pressure 
instrument  and  the  addition  of  LCO  [limiting 
condition  for  operation]  limits  on  MUT  level 


and  pressure  along  with  appropriate  action 
statements  emd  required  action  times  will 
ensure  that  gas  entrainment  of  the  MUT  does 
not  occur.  The  proposed  change  in 
instrument  calibration  frequencies  will 
continue  to  maintain  the  required  accuracy  of 
the  MUT  level,  HPI  flow,  LPI  flow,  and 
BWST  level  instruments. 

Minor  editorial  changes  are  included  in 
this  request  to  improve  clarity  and 
readability  of  the  T.S.  [technical 
specifications]  and  could  not  adversely  affect 
plant  operation. 

Therefore,  the  proposed  changes  will  not 
adversely  impact  the  reliability  of  the  MU/ 
HPI  system  and  could  not  represent  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  LCA  does  not  involve  the  addition  of 
any  new  hardware.  Along  with  minor 
editorial  changes,  the  requested  changes 
involve  MU/HPI  system  operation  and 
changes  in  instrument  calibration  frequency 
which  have  been  reviewed  in  accordance 
with  NRC  guidance.  Changes  to  MU/HPI 
System  operation  can  only  affect  RCS  [reactor 
coolant  system]  coolant  inventory  changes 
during  operation  and  the  ability  to  provide 
protection  in  the  event  of  a  Loss  of  Coolant 
Accident  (LOCA).  The  full  spectrum  of 
LOCAs  has  been  evaluated  in  the  FSAR 
[Final  Safety  Analysis  Report].  Therefore,  no 
new  accident  scenarios  have  been  created. 

The  additional  controls  on  MUT  level  and 
pressure  provided  by  this  LCA  will  ensure 
that  a  malfunction  of  a  different  type,  gas 
entrainment  of  the  MU/HPI  pumps,  will  not 
occur.  These  limits  on  MUT  level  and 
pressure  ensure  that  the  initial  conditions 
assumed  for  ECCS  operation  are  maintained. 
The  TS  limits  maintain  the  accident  analysis 
initial  conditions  such  that  no  operator 
action  is  required  to  avoid  gas  entrainment 
during  ECCS  [emergency  core  cooling 
[system]  operation  with  the  postulated  single 
failure  as  required  by  the  TMI-1  licensing 
basis  (Reference  14)  [GPU  Nuclear  Safety 
Evaluation  No.  SE-000211-015,  Revision  0, 
"Operation  with  MU  X-Connect  Valves 
OPEN"]. 

Extension  of  the  calibration  frequencies  for 
the  HPI  level,  HPI  flow.  LPI  flow,  and  BWST 
level  will  continue  to  maintain  the  accuracy 
of  these  instruments  and  could  not  create  the 
potential  for  any  new  accident  that  has  not 
been  evaluated. 

Minor  editorial  changes  are  included  in 
this  request  to  improve  the  clarity  and 
readability  of  the  TS  and  could  not  adversely 
affect  plant  operation. 

Therefore,  these  [proposed]  changes  do  not 
create  the  potential  for  any  accident  different 
from  those  that  have  been  evaluated. 

C.  These  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  LCA  includes  changes  to  MU/HPI 
system  operation  and  testing  and  an 
extension  of  the  calibration  frequency  for 
certain  instruments.  The  requested  changes 
will  serve  to  maintain  the  proper  system 
initial  conditions  to  ensure  the  abihty  of  the 


MU/HPI  system  to  provide  protection  in  the 
event  of  a  Loss  of  Coolant  Accident  (LOCA) 
and  maintain  the  required  instrument 
accuracy  for  the  instruments  where  changes 
to  a  refueling  interval  frequency  are  being 
requested.  NRC  guidance  for  addressing  the 
effect  on  increased  surveillance  intervals  on 
instrument  drift  and  safety  analysis 
assumptions  presented  in  GL  [generic  letter] 
91-04  have  been  addressed  in  enclosure  1 A 
[of  the  licensee's  June  21.  2000  letter). 

Minor  editorial  changes  are  included  in 
this  request  to  improve  clarity  and 
readability  of  the  TS  and  could  not  adversely 
affect  plant  operation. 

These  changes,  which  are  consistent  with 
the  TMI-1  licensing  and  design  basis 
requirements,  do  not  result  in  a  degradation 
of  safety  related  equipment,  and  therefore,  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  (paragraph  'B') 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below. 

The  licensee  concluded  that  "these 
[proposed]  changes  do  not  create  the 
potential  for  any  accident  different  from 
those  that  have  been  evaluated."  This 
conclusion  is  worded  slightly 
differently  than  the  standard  in  10  CFR 
50.92  ("The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated")  that  the 
licensee  is  required  to  analyze  against 
pursuant  to  10  CFR  50.91.  Nevertheless, 
the  licensee  did  state  in  its  application 
that  "additional  controls  on  MUT  level 
and  pressure  provided  by  the  proposed 
changes  in  this  LCA  will  ensure  that  a 
malfunction  of  a  different  type,  gas 
entrainment  of  the  MU/HPI  pumps,  will 
not  occin-."  These  additional  controls 
include  a  prohibited  operating  region 
which  would  require  plant  shutdown  if 
not  corrected. 

The  licensee  further  stated,  that  the 
portion  of  the  TS  Figure  3.3-1  related  to 
NPSH  [net  positive  suction  head]  has 
been  deleted  because  operation  of  MU/ 
HPI  pump  below  the  manufacturer's 
NPSH  limits  for  a  short  period  of  time 
may  affect  pump  performance  while  the 
NPSH  shortfall  exists,  but  would  not 
render  the  pump  inoperable.  The 
licensee  further  stated  that  existing 
plant  procedures  will  provide  NPSH 
MUT  pressure  verses  level  operating 
limits  that  will  ensure  the 
recommended  NPSH  would  be  available 
for  the  NPSH  limiting  event,  an  HPI  line 
break  small-break  LOCA.  Based  on  the 
above,  the  staff  has  determined  that  the 
proposed  changes  and  additional 
controls  on  MUT  level  and  pressure 
would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 
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The  licensee  has  determined  that  the 
proposed  extension  of  the  calibration 
frequencies  for  the  HPI  level,  HPI  flow, 
LPI  flow,  and  BWST  level,  meets 
applicable  staff  guidance  related  to 
these  proposed  changes  and  will 
continue  to  maintain  the  accuracy  of 
these  instruments  and  could  not, 
therefore,  create  the  potential  for  any 
new  accident  that  has  not  been 
evaluated.  The  staff  has  determined  that 
the  proposed  extension  of  calibration 
frequencies  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  editorial  changes  are 
minor  in  nature,  and  are  intended  to 
improve  the  clarity  and  readability  of 
the  TSs,  and  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Based  on  this  review,  and  the 
licensee's  basis  for  its  determination 
with  respect  to  items  "A"  and  "C" 
above,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen.  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Philadelphia,  PA  19103. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Arizona  Public  Service  Company,  et  ai. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3 
(PVNGS),  Maricopa  County,  Arizona 

Date  of  amendments  request:  June  6, 
2000. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  information  in  Figure  3.5.5-1, 
"Minimum  Required  RWT  Voliune,"  in 
Technical  .Specification  (TS)  3.5.5, 
"Refueling  Water  Tank  (RWT),"  of  the 
TSs  for  the  three  units.  The 
amendments  are  administrative  changes 
to  the  figure  that  would  (1)  Relocate 
design  bases  information  to  the  Bases  of 
the  TSs.  (2)  truncate  the  lower  end  of 
the  RWT  limit  curve  at  210  °F,  (3)  re- 
title  the  right-hand  ordinate  from 
"minimum  useful  volume  required  in 
the  RWT'  to  -RVVT  Volume."  and  (4) 
delete  the  two  footnotes  and  the 
references  to  the  footnotes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  in  its  application,  which 
is  presented  below: 


Standard  1:  Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

This  proposed  administrative  change  does 
not  involve  any  changes  to  the  design, 
operation,  or  maintenance  of  any  structures!,] 
systems  or  components.  The  requirements  in 
TS  3.5.5  for  RWT  operability  will  not  be 
changed.  This  proposed  amendment  (for  each 
unit)  does  not  alter,  degrade,  or  prevent 
actions  described  or  assumed  in  an  accident 
described  in  the  PVNGS  UFSAR  [Updated 
Final  Safety  Analysis  Report]  from  being 
performed.  It  will  not  alter  any  assumptions 
previously  made  in  evaluating  radiological 
consequences  or,  affect  any  fission  product 
barriers.  It  does  not  increase  any  challenges 
to  safety  systems  as  well.  Any  changes  to  the 
information  relocated  to  the  TS  Bases  would 
be  controlled  under  the  TS  Bases  Control 
program,  TS  5.5.14,  which  utilizes  the 
criteria  of  10  CFR  50.59  to  determine  if  prior 
NRC  [Nuclear  Regulatory  Commission] 
approval  is  required  for  any  changes. 
Therefore,  this  proposed  amendment  (for 
each  unit]  would  not  significantly  Increase 
the  consequences  of  an  accident  previously 
evaluated. 

Standard  2:  Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

This  proposed  administrative  change  does 
not  involve  any  changes  to  the  design, 
operation,  or  maintenance  of  any  structures!,] 
systems  or  components.  The  requirements  in 
TS  3.5.5  for  RWT  operability  will  not  be 
changed.  This  proposed  amendment  [for  each 
unit]  does  not  alter,  degrade,  or  prevent 
actions  described  or  assumed  in  an  accident 
described  in  the  PVNGS  UFSAR  from  being 
performed.  Any  changes  to  the  information 
relocated  to  the  TS  Bases  would  be 
controlled  under  the  TS  Bases  Control 
program,  TS  5.5.14,  which  utilizes  the 
criteria  of  10  CFR  50.59  to  determine  if  prior 
NRC  approval  is  required  for  any  changes. 
Therefore,  the  proposed  amendment  [for 
each  unit]  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Standard  3:  Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

This  proposed  administrative  change  does 
not  involve  any  changes  to  the  design, 
operation,  or  maiintenance  of  any  structures],] 
systems  or  components.  The  requirements  in 
TS  3.5.5  for  RWT  operability  will  not  be 
changed.  This  proposed  amendment  (for  each 
unit]  does  not  alter,  degrade,  or  prevent 
actions  described  or  assumed  in  an  accident. 
Any  changes  to  the  information  relocated  to 
the  TS  Bases  would  be  controlled  under  the 
TS  Bases  Control  program,  TS  5.5.14,  which 
utilizes  the  criteria  of  10  CFR  50.59  to 
determine  if  prior  NRC  approval  is  required 
for  any  chemges.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Arizona  Public  Sendee  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3 
(PVNGS),  Maricopa  County.  Arizona 

Date  of  amendments  request:  June  6, 
2000. 

Description  of  amendments  request: 
The  proposed  amendments  would 
restrict  ^e  emergency  diesel  generator 
(DC)  acceptance  criteria  for  steady-state 
voltage  and  frequency  in  several 
surveillance  requirements  (SRs) 
involving  DG  starts  in  Technical 
Specification  (TS)  3.8.1.  "AC  Sources- 
Operating."  of  the  TSs  for  the  three 
units.  The  amendments  w  uld  also  add 
a  note  to  each  SR  that  s  \tes:  "The 
steady  state  voltage  anr  frequency  limits 
are  analyzed  values  and  have  not  been 
adjusted  for  instrument  error."  The 
restricted  acceptance  criteria  is  to 
ensure  proper  DG  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  in  its  application,  which 
is  presented  below: 

Standard  1:  Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  does  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR).  The 
more  restrictive  steady-state  voltage  and 
frequency  ranges  ensure  that  the  equipment 
being  powered  by  the  diesel  generator  will 
function  as  required  to  mitigate  an  accident 
as  described  in  the  UFSAR.  The  diesel 
generators  are  part  of  the  systems  required  to 
mitigate  an  accident.  Mitigation  equipment  is 
not  a  factor  in  accident  initiation  and. 
therefore,  the  probability  of  an  accident 
previously  evaluated  will  not  be  significantly 
increased. 

The  change  to  the  steady  state  diesel 
generator  voltage  and  frequency  acceptance 
limits  does  not  increase  the  probability  of  a 
diesel  generator  failure  [or  a  failure  of  offsite 
power].  Therefore,  this  change  does  not ' 
increase  the  probability  of  a  station  blackout 
event. 

The  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR  will  not 
be  significantly  increased.  The  more 
restrictive  change  to  the  diesel  generator 
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steady-state  voltage  and  frequency     . 
acceptance  limits  ensures  that  the  equipment 
powered  by  the  diesel  generators  will 
perform  as  analyzed  and  mitigate  the 
consequences  of  any  accident  described  in 
the  UFSAR.  Therefore,  the  change  in  steady- 
state  voltage  and  frequency  acceptance  limits 
is  within  the  bounds  of  previously  analysis 
in  the  UFSAR  and  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accidently  previously  evaluated. 

Standard  2:  Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No.  The  possibility  of  an  accident  of  a  new 
or  different  kind  from  any  accident 
previously  evaluated  has  not  been  created. 
The  more  restrictive  change  to  the  diesel 
generator  steady-state  voltage  and  frequency 
acceptance  limits  ensures  that  the  equipment 
powered  by  the  diesel  generators  will 
perform  as  analyzed.  This  equipment  and  the 
diesel  generators  mitigate  the  consequences 
of  an  accident.  Mitigation  equipment  does 
not  contribute  to  accident  initiation.  Making 
existing  requirements  more  restrictive  will 
not  alter  the  plant  configuration  (no  new  or 
different  type  of  equipment  will  be  installed] 
or  change  the  methods  governing  normal 
plant  operation.  These  changes  are  consistent 
with  the  assumptions  made  in  the  safety 
analysis.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Standard  3:  Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  The  change  to  the  diesel  generator 
steady-state  voltage  and  frequency 
acceptance  limits  ensures  that  the  equipment 
powered  by  the  diesel  generators  will 
perform  as  analyzed.  This  equipment  and  the 
diesel  generators  mitigate  the  consequences 
of  an  accident.  This  change  maintains  the 
required  function  of  the  equipment  powered 
by  the  diesel  generators  and  ensures  the 
required  operation  of  the  plant  and  any 
structures!, 1  systems,  or  components  is  as 
intended  by  the  safety  analysis.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Carolina  Power  Sr  Light  Company,  et  ai. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  June  7, 
2000. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
related  to  the  Engineered  Safety 
Features  Actuation  System  (ESFAS) 
Instrumentation  found  in  TS  3/4.3.1,  TS 
3/4.3.2,  and  the  associated  Bases. 
Specifically,  the  proposed  change 
would  revise  surveillance  test  intervals 
and  allowed  outage  times  for  ESFAS 
instrumentation  in  TS  3/4.3.2.  The 
proposed  revision  is  based  on  WCAP- 
10271,  "Evaluation  of  Siuveillance 
Frequencies  and  Out  of  Service  Times 
for  the  Reactor  Protection 
Instrumentation  System,"  its 
supplements,  and  the  NRC  approvals 
issued  in  the  Safety  Evaluation  Reports 
(SERs)  dated  February  21,  1985,  and 
February  22, 1989,  and  the 
Supplemental  SER  dated  April  30,  1990. 
In  addition,  the  licensee  is  proposing 
specific  changes  to  the  reactor  trip 
system  instnmaentation  in  TS  3/4.3.1, 
which  are  directly  associated  with 
implementing  the  ESFAS  relaxations 
proposed  in  the  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significcint  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  determination  that  the  results  of  the 
proposed  changes  are  within  all  acceptable 
criteria  was  established  in  the  SERs  prepared 
for  WCAP-10271  Supplement  2  and  WCAP- 
10271  Supplement  2,  Revision  1  issued  by 
letters  dated  February  22, 1989  and  April  30, 
1990.  Implementation  of  the  proposed 
changes  is  expected  to  result  in  an  acceptable 
increase  in  total  Engineered  Safety  Features 
Actuation  System  yearly  unavailability.  This 
increase,  which  is  primarily  due  to  less 
frequent  surveillance,  results  in  a  small 
increase  in  core  damage  frequency  (CDF)  and 
public  health  risk.  The  values  determined  by 
the  WOG  [Westinghouse  Owners  Group]  and 
presented  in  the  WCAP  for  the  increase  in 
CDF  were  verified  by  Brookhaven  National 
Laboratory  (BNL)  as  part  of  an  audit  and 
sensitivity  analyses  for  the  NRC  staff.  Based 
on  the  small  value  of  the  increase  compared 
to  the  range  of  uncertainty  in  the  CDF,  the 
increase  is  considered  to  be  acceptable. 

Removal  of  the  requirement  to  perform  the 
Reactor  Trip  System  analog  channel 
operational  test  on  a  staggered  basis  will  have 
a  negligible  impact  on  the  Reactor  Trip 
System  unavailability.  Staggered  Testing  was 
initially  imposed  to  address  the  concerns  of 
common  cause  failures.  HNP's  (Harris 
Nuclear  Plant's]  program  to  eveduate  failures 
for  common  cause,  process  parameter  signal 
diversity,  and  normal  operational  test 
spacing  yield  most  of  the  benefits  of 
staggered  testing. 


The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of  an 
accident  previously  evaluated. 
Implementation  of  the  proposed  changes  may 
affect  the  probability  of  failure  of  the  RPS 
[reactor  protection  system],  but  does  not  alter 
the  manner  in  which  protection  is  afforded 
nor  the  manner  in  which  limiting  criteria  are 
established. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve 
hardware  changes  and  do  not  result  in  a 
change  in  the  manner  in  which  the  Reactor 
Protection  System  provides  plant  protection 
or  the  manner  in  which  surveilltmces  are 
performed  to  demonstrate  operability.  No 
change  is  being  made  which  alters  the 
functioning  of  the  Reactor  Protection  System. 
Rather  the  likelihood  or  probability  of  the 
Reactor  Protection  System  functioning 
properly  is  affected  as  described  above. 

Therefore  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  setpoints  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing,  other  than  as  addressed 
above,  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g.,  drift) 
may  act.  An  evaluation  has  been  performed 
to  assure  that  the  plant  setpoints  properly 
account  for  these  instrument  uncertainties 
over  the  larger  time  interval. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  as  follows: 

a.  Less  frequent  testing  will  result  in  fewer 
inadvertent  reactor  trips  and  inadvertent 
actuations  of  Engineered  Safety  Features 
Actuation  System  components. 

b.  Less  frequent  distraction  of  the  operator 
and  shift  supervisor  to  attend  to  and  support 
instrumentation  testing  will  improve  the 
effectiveness  of  the  operating  staff  in 
monitoring  and  controlling  plant  operation. 

The  foregoing  analysis  demonstrates  that 
the  proposed  amendment  to  HNP  TS  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  preceding  analysis,  CP&L 
[Carolina  Power  &  Light  Company]  concludes 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 


Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NHC  Section  Chief:  Richard  P. 
Correia. 

Energy  Northwest,  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  amendment  request:  May  11, 
2000, 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specification  Surveillance 
Requirement  (SR)  3.6.1.3.8.  SR  3.6.1.3.8 
currently  requires  verification  of  the 
actuation  capability  of  each  excess  flow 
check  valve  (EFCVJ  every  24  months. 
This  proposed  change  would  relax  the 
SR  frequency  by  allowing  a 
"representative  sample"  of  reactor 
instrument  line  EFCVs  to  be  tested 
ever\-  24  months,  such  that  each  reactor 
instrument  line  EFCV  will  be  tested  at 
least  once  every  10  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  an  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  current  SR  frequency  requires  each 
reactor  instrument  line  EFCV  to  be  tested 
every  24  months.  The  reactor  instrument  line 
EFCVs  at  WNP-2  are  designed  so  that  they 
will  not  close  accidentally  during  normal 
operation,  but  will  close  if  a  rupture  of  the 
instrument  line  is  indicated  downstream  of 
the  valve,  and  have  their  status  indicated  in 
the  control  room.  This  proposed  change 
allows  a  reduced  number  of  reactor 
instrument  line  EFCVs  to  be  tested  every  24 
months.  There  are  no  physical  plant 
modifications  associated  with  this  change. 
Industry  operating  experience  demonstrates  a 
high  reliability  of  these  valves.  Neither 
reactor  instrument  line  EFCVs  nor  their 
failures  are  capable  of  initiating  previously 
evaluated  accidents;  therefore;  there  can  be 
no  increase  in  the  probability  of  occurrence 
of  an  accident  regairding  this  proposed 
change. 

Reactor  instrument  lines  connecting  to  the 
reactor  coolant  pressure  boundary  are 
equipped  with  EFCVs  and  also  have  a  flow- 
restricting  orifice  inside  containment  and 
upstream  of  the  EFCV.  The  consequences  of 
an  imisolable  rupture  of  such  an  instrument 
line  has  been  previously  evaluated  in  WNP- 
2  FSAR  15.6.2.  The  insUiiment  lines  that 
penetrate  primary  containment  conform  to 
Regulatory  Guide  1.11  (WNP-2  FSAR 
7.1.2.4).  Those  instrument  lines  are  Seismic 
Category  I  and  terminate  in  instruments  that 
are  Seismic  Category  I  (reference  WNP-2 
FSAR  Table  6.2-16  note  27). 

The  sequence  of  events  in  WNP-2  FSAR 
Section  15.6.2.2  for  a  reactor  instrument  line 
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break  assumes  a  continuous  discharge  of 
reactor  water  through  the  instrument  line 
until  the  reactor  vessel  is  cooled  and 
depressurized  (5  hours).  Although  not 
expected  to  occur  as  a  result  of  this  change, 
the  postulated  failure  of  an  EFCV  to  isolate 
as  a  result  of  reduced  testing  is  bounded  by 
this  previous  evaluation.  Therefore,  there  is 
no  increase  in  the  previously  evaluated 
consequences  of  the  rupture  of  an  instrument 
line  and  there  is  no  potential  increase  in  the 
consequences  of  an  accident  previously 
evaluated  as  a  result  of  this  change. 
The  containment  atmosphere  and 
suppression  pool  instrument  line  EFCVs  are 
required  to  remain  open  to  sense 
containment  atmosphere  and  suppression 
pool  level  conditions  during  postulated 
accidents.  They  are  not  required  to  close 
during  an  instrument  line  break  assumed 
during  normal  plant  operation  nor  is  their 
design  capable  of  closing  dming  normal 
plant  conditions.  These  EFCVs  do  not  meet 
the  criteria  for  inclusion  in  10  CFR 
50.36(c)(3)  as  they  have  no  active  safety 
function  and  thus  relocation  of  their  testing 
requirements  to  processes  controlled  under 
10  CFR  50.59  cannot  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  land  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  allows  a  reduced 
number  of  reactor  instnmient  line  EFCVs  to 
be  tested  each  operating  cycle  and  that  the 
testing  requirements  for  containment 
atmosphere  and  suppression  pool  instrument 
line  EFCVs  be  relocated  to  a  process 
controlled  under  10  CFR  50.59.  No  other 
changes  in  requirements  are  being  proposed. 
Industry  operating  experience  demonstrates 
the  high  reliability  of  these  valves.  The 
potential  failure  of  a  reactor  instrument  line 
EFCV  to  isolate  by  the  proposed  reduction  in 
test  frequency  is  bounded  by  the  previous 
evaluation  of  an  instrument  line  rupture. 
This  change  will  not  physically  alter  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed).  This  change  will  not  alter 
the  operation  of  process  variables,  structures, 
or  components  as  described  in  the  seifety 
analysis.  Thus,  a  new  or  different  kind  of 
accident  will  not  be  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  consequences  of  an  unisolable  rupture 
of  an  instrument  line  has  been  evaluated  in 
WNP-2  FSAR  Section  15.6.2  in  accordance 
with  the  requirements  of  Regulatory  Guide 
1.11.  That  evaluation  assumed  a  continuous 
discharge  of  reactor  water  for  the  duration  of 
the  detection  and  cooldown  sequence  (5 
hours).  The  only  margin  of  safety  applicable 
to  this  proposed  change  is  considered  to  be 
that  implied  by  this  evaluation.  Since  a 
continuous  discharge  was  assumed  in  this 
evaluation,  any  potential  failure  of  a  reactor 
instrument  line  EFCV  to  isolate  as  a  result  of 
reduced  testing  frequency  is  bounded  by 
existing  analysis  and  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

There  is  no  accident  for  which  the 
containment  atmosphere  or  suppression  pool 
instrument  line  EFCVs  are  designed  to 


actuate  to  the  isolation  position  for 
mitigation.  A  postulated  break  of  a 
containment  atmosphere  or  suppression  pool 
instrument  line  under  normal  operating 
conditions  would  not  result  in  a  condition 
that  would  create  the  ability  for  these  EFCVs 
to  operate  because  neither  the  containment 
pressure  nor  the  suppression  pool  level  head 
would  be  sufficient  to  result  in  their 
actuation.  As  these  EFCVs  have  no  acfive 
design  or  safety  function,  the  relocation  of 
testing  requirements  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
A  postulated  break  of  any  instrument  line 
simultaneous  with  a  loss  of  coolant  accident 
is  beyond  the  design  basis  for  the  plant. 

Based  upon  the  above,  the  proposed 
amendment  is  judged  to  involve  no 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  May  25, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  action  statements  for 
Technical  Specification  (TS)  3.8.2.2. 
A.C.  Distribution — Shutdown,  and  TS 
3.8.2.4.  D.C.  Distribution— Shutdown, 
by  replacing  the  requirement  to 
establish  containment  integrity  vdthin  8 
hours,  with  a  requirement  to 
immediately  suspend  core  alterations, 
the  movement  of  irradiated  fuel 
assemblies,  and  any  operations 
involving  positive  reactivity  additions. 
Related  changes  to  the  associated  Bases 
were  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:     . 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  existing  requirement  to  establish 
containment  integrity  upon  a  loss  of  a 
required  AC  or  DC  bus  in  Mode  5  or  6  is  not 
relied  upon  in  any  ANO-2  (Arkansas  Nuclear 
One,  Unit  2]  accident  analysis.  Other 
components  that  may  be  rendered  inoi)erable 
upon  the  loss  of  a  required  AC  or  EXZ  bus  are 
governed  by  other  TSs  and  associated  action 
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statements.  Such  functions  include  core 
cooling,  reactor  coolant  makeup  capabilities, 
the  status  of  containment  penetrations  and 
openings,  and  reactor  coolant  inventory.  The 
TSs  that  govern  these  functions  provide 
appropriate  actions  to  address  the  failure  at 
hand.  The  proposed  changels)  act  to 
minimize  the  possibility  of  a  fuel  handling 
accident  when  a  required  AC  or  DC  bus  is 
inoperable  by  requiring  the  suspension  of  the 
handling  of  irradiated  fuel  and  core 
alterations.  In  addition,  ANO-2  has 
demonstrated  that  the  offsite  dose 
consequences  of  a  fuel  handling  accident 
within  the  containment  building  remain  well 
within  10  CFR  100  limits  without  taking 
credit  for  the  containment's  fission  product 
control  function.  Deleting  the  requirement  to 
establish  containment  integrity  is  not 
relevant  to  the  initiation  of  any  accident 
previously  evaluated,  nor  does  it 
significantly  increase  the  consequences  of 
any  accident  previously  evaluated.  Other  TS 
LCOs  [limiting  conditions  for  operation] 
provide  appropriate  actions  that  address 
shutdown  cooling  (SDC),  makeup  capability 
and  inventory,  and  other  important 
functions.  The  proposed  change  deletes  the 
requirement  to  establish  containment 
integrity  in  favor  of  those  actions  that  act  to 
minimize  the  likelihood  of  a  fuel  handling 
accident  or  a  positive  reactivity  excursion. 
The  proposed  change  reduces  unnecessary 
actions  required  upon  the  loss  of  an  AC  or 
DC  bus  and  provide  greater  consistency  with 
the  philosophies  of  the  RSTS  [Revised 
Standard  Technical  Specifications). 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  existing  actions  associated  with 
shutdown  mode  AC  and  DC  TS  sources  are 
not  considered  accident  initiators.  The 
proposed  revision  does  not  present  a 
physical  change  to  plant  systems  or 
equipment.  Deleting  the  requirement  to 
establish  containment  integrity  in  favor  of 
actions  that  aid  in  minimizing  the  likelihood 
of  a  fuel  handling  accident  or  positive 
reactivity  excursion  does  not  result  in  Jiny 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  existing  requirement  to  establish 
containment  integrity  upon  a  loss  of  any 
required  AC  or  DC  bus  in  Modes  5  or  6  acts 
to  limit  offsite  release  consequences  should 
an  accident  occur  during  the  period  of 
inoperability.  The  proposed  change  acts  to 
address  the  source,  that  is,  aids  in 
minimizing  the  likelihood  of  a  fuel  handling 
accident  or  an  undetected  positive  reactivity 
addition  while  in  Modes  5  and  6.  By 
suspending  all  handling  of  irradiated  fuel 
and  core  alterations,  the  likelihood  of  a  fuel 
handling  accident  occurring  is  minimized. 
Since  the  loss  of  a  required  AC  or  DC  bus 


could  impact  plant  instrumentation,  the 
suspension  of  all  activities  involving  positive 
reactivity  additions  aids  in  preventing  the 
impact  of  a  positive  reactivity  addition  from 
being  undetected.  Other  possible  Mode  5  and 
6  conditions  (loss  of  inventory,  loss  of 
shutdov\m  cooling,  etc.)  are  addressed  in 
other  shutdown  mode  TSs.  In  addition, 
ANO-2  has  demonstrated  that  the  offsite 
dose  consequences  of  a  fuel  handling 
accident  within  the  containment  building 
remain  well  within  10  CFR  100  limits 
without  taking  credit  for  the  containment's 
fission  product  control  function.  Since  the 
proposed  change  exchanges  accident 
mitigation  strategy  in  favor  of  accident 
prevention  strategy,  no  significant  reduction 
in  the  margin  to  safety  is  evident. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  No.  50-412, 
Beaver  Valley  Power  Station,  Unit  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  May  1, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would:  (1) 
Revise  Technical  Specification  (TS) 
requirements  regarding  the  minimum 
number  of  radiation  monitoring 
instrumentation  channels  required  to  be 
operable  during  movement  of  fuel 
within  the  containment;  (2)  revise  the 
Modes  in  which  the  surveillance 
specified  by  Table  4.3-3,  "Radiation 
Monitoring  histnimentation 
Siu^eillance  Requirements,"  Item  2.c.ii 
is  required;  (3)  revise  TS  3.9.4, 
"Containment  Building  Penetrations," 
to  allow  both  Personnel  Air  Lock  (PAL) 
doors  and  other  containment 
penetrations  to  be  open  during 
movement  of  fuel  assemblies  within 
containment,  provided  certain 
conditions  are  met;  (4)  revise 
applicability  and  action  statement 
requirements  of  TS  3.9.4.  to  be  for  only 
during  movement  of  fuel  assembUes 
within  containment;  (5)  revise 
periodicity  and  applicability  of 
Surveillance  Requirement  (SR)  4.9.4.1; 
(6)  revise  SR  4.9.4.2  to  verify  flow  rate 
of  air  to  the  supplemental  leak 
collection  and  release  system  (SLCRS) 


rather  than  verifying  the  flow  rate 
through  the  system;  (7)  add  two  new 
SRs,  4.9.4.3  and  4.9.4.4,  for  verification 
and  demonstration  of  SLCRS 
operability;  (8)  modify  TS  3/4.9.9  for  the 
containment  purge  exhaust  and 
isolation  system  to  be  applicable  only 
during  movement  of  fuel  assemblies 
within  containment;  and.  (9)  revise 
associate  TS  Bases  as  well  as  make 
editorial  and  format  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  involves 
changes  to  accident  mitigation  system 
requirements.  These  systems  are  related  to 
controlling  the  release  of  radioactivity  to  the 
environment  and  are  not  considered  to  be 
accident  initiators  to  any  previously  analyzed 
accident. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  Increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Based  on  the  current  technical 
specification  requirements,  an  environmental 
release  due  to  a  fuel  handling  accident  (FHA) 
occurring  within  containment  is  precluded 
by  a  design  which  automatically  isolates  the 
containment  following  detection  of 
radioactivity  by  redundant  containment 
purge  monitors.  The  proposed  amendment, 
which  permits  containment  penetrations  to 
be  open  during  movement  of  fuel  assemblies 
within  contairunent,  increases  the  dose  at  the 
site  boundary  and  the  control  room  operator 
dose  due  to  a  FHA  occurring  within 
containment;  however,  the  dose  remains 
within  acceptable  limits.  Based  on  a 
radiological  analysis  of  a  FHA  within 
containment  with  open  containment 
penetrations  being  filtered  by  the 
Supplemental  Leak  Collection  and  Release 
System  (SLCRS),  the  resultant  radiological 
consequences  of  this  event  are  well  within 
the  10  CFR  Part  100.11  limits,  as  defined  by 
acceptance  criteria  in  the  Standard  Review 
Plan  (SRP)  Section  15.7.4.  Control  room 
operator  doses  remain  less  than  the  10  CFR 
Part  50  Appendix  A  General  Design  Criteria 
(GDC)  19  limit  of  5  rem  whole  body  or  its 
equivalent  to  any  part  of  the  body.  The 
proposed  changes  to  LCO  3.9.4  and 
associated  surveillance  requirements  will 
ensure  that  SLCRS  filtration  assumptions  in 
the  associated  radiological  analysis  are  met. 

LCO  3.9.10  titled  "Water  Leve— Reactor 
Vessel"  will  continue  to  ensure  that  at  least 
23  feet  of  water  is  maintained  over  the  fuel 
during  fuel  movement  when  the  plant  is  in 
Mode  6.  LCO  3.9.3  titled  "Decay  Time"  will 
continue  to  ensure  that  irradiated  fuel  is  not 
moved  in  the  reactor  pressure  vessel  until  at 
least  150  hours  after  shutdown.  These  LCOs 
will  continue  to  ensure  that  two  of  the  key 
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assumptions  used  in  the  radiological  safety 
analysis  are  met. 

The  radiological  consequences  of  the  Core 
Alteration  events  other  than  the  FHA  remain 
unchanged.  These  events  do  not  result  in  fuel 
cladding  integrity  damage.  A  radioactive 
release  to  the  environment  is  not  postulated 
since  the  activity  is  contained  in  the  fuel 
rods.  Therefore,  the  affected  containment 
systems  are  not  required  to  mitigate  a 
radioactive  release  tothe  environment  due  to 
a  Core  Alteration  event. 

The  proposed  revision  in  the  minimum 
number  of  the  Containment  Purge  Exhaust 
Radiation  Monitoring  Instrumentation 
channels  required  to  be  operable  from  one  to 
two,  ensures  that  redundant  instrument 
channels  are  available  to  detect  and  initiate 
isolation  of  the  containment  purge  and 
exhaust  containment  penetrations  during  a 
FHA  inside  containment. 

The  proposed  administrative,  editorial,  and 
format  changes  do  not  affect  plant  safety.  The 
Bases  section  has  been  revised  as  necessary 
to  reflect  the  changes  to  these  Specifications. 
Bases  Section  3/4.9.9  will  also  be  revised  to 
remove  text  pertaining  to  Mode  5 
applicability  that  is  not  relevant  to  this 
specification. 

Therefore,  the  proposed  amendment  does 
not  significantly  increase  the  consequences 
of  any  previously  evaluated  accident. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  affects  a 
previously  evaluated  accident;  e.g.,  FHA.  The 
proposed  amendment  does  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant.  The  proposed 
amendment  does  not  impact  Technical 
Specification  requirements  for  systems 
needed  to  prevent  or  mitigate  other  Core 
Alteration  events.  The  filtered  SLCRS  that 
will  be  utilized  to  control  and  filter  the 
radioactive  release  from  a  FHA  occurring 
within  containment  is  the  same  system  (with 
the  exception  of  the  flow  path  to  the  filter 
banks)  currently  relied  upon  to  control  and 
filter  the  release  from  a  FHA  in  the  fuel 
building.  The  primary  function  of  SLCRS  is 
to  ensure  that  radioactive  leakage  from  the 
primary  containment  following  a  Design 
Basis  Accident  (DBA)  or  radioactive  release 
due  to  a  fuel  building  FHA  is  collected  and 
filtered  for  iodine  removal  prior  to  discharge 
to  the  atmosphere  at  an  elevated  release  point 
through  a  ventilation  vent.  This  system  will 
be  relied  upon  to  control  the  releases  from 
open  containment  penetrations  should  a  FHA 
occur  inside  of  containment  until  such  time 
that  these  open  containment  penetrations  can 
be  isolated.  The  proposed  amendment 
contains  the  requirement  to  maintain  the 
capability  to  close  open  containment 
penetrations  within  30  minutes  following  a 
FHA  inside  containment. 

The  filtered  SLCRS  that  will  be  relied  upon 
to  mitigate  a  FHA  within  containment  is 
classified  as  Quality  Assurance  (QA) 
Category  I,  Safety  Class  3  and  Seismic 
Category  I  as  stated  in  Updated  Final  Safety 
Analysis  Report  (UFSAR)  Section  6.5.3.2.1 
titled  "Design  Bases."  As  described  in 
UFSAR  Section  6.5.1  titled  "Engineered 
Safety  Feature  Filter  Systems,"  filtered 


SLCRS  is  considered  to  be  an  engineered 
safety  features  (ESF)  filter  system  used  to 
mitigate  the  consequences  of  accidents. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
Based  on  the  current  technical 
specification  requirements,  an  environmental 
release  due  to  a  FHA  occurring  within 
containment  is  precluded  by  a  design  which 
automatically  isolates  the  containment 
following  detection  of  radioactivity  by 
redundant  containment  purge  monitors.  The 
proposed  amendment  increases  the  dose  at 
the  site  boundary  and  the  control  room 
operator  dose  due  to  a  FHA  occurring  within 
contairmient;  however,  the  dose  remains 
within  acceptable  limits.  The  margin  of 
safety  as  defined  by  10  CFR  Part  100  has  not 
been  significantly  reduced. 

The  revised  radiological  analysis  based  on 
the  proposed  amendment  demonstrates  that 
during  a  FHA  inside  containment,  the 
projected  ofi^site  doses  will  be  well  within  the 
applicable  regulatory  limits  of  10  CFR  Part 
100.11  of  300  rem  thyroid  and  25  rem  whole 
body,  and  are  less  than  the  more  restrictive 
guidance  criteria  in  the  SRP  Section  15.7.4  of 
75  rem  thyroid  and  6  rem  whole  body. 
Control  room  operator  doses  are  less  than  the 
10  CFR  Part  50  Appendix  A  GDC  19  limit  of 
5  rem  whole  body  or  its  equivalent  to  any 
part  of  the  body.  This  radiological  analysis  is 
based  on  all  airborne  activity  reaching  the 
containment  atmosphere,  as  a  result  of  a  FHA 
inside  containment,  being  released  to  the 
environment  over  a  2  hour  period.  The  2 
hour  release  period  is  based  on  the  guidance 
contained  in  Regulatory  Guide  1.25  titled 
"Assumptions  Used  for  Evaluating  the 
Potential  Radiological  Consequences  of  a 
Fuel  Handling  Accident  in  the  Fuel  Handling 
and  Storage  Facility  for  Boiling  and 
Pressurized  Water  Reactors."  The  proposed 
amendment  contains  a  Bases  requirement  to 
maintain  the  capability  to  close  open 
containment  penetrations  within  30  minutes 
following  a  FHA  inside  containment. 
Completion  of  this  action  will  reduce  the 
dose  consequence  of  a  FHA  within 
containment  by  terminating  the  release  to  the 
enviroimient  prior  to  all  airborne  activity 
being  released  from  the  containment. 

The  margin  of  safety  for  Core  Alteration 
events  other  than  the  FHA  is  not  significantly 
reduced  due  to  this  proposed  amendment. 
The  proposed  amendment  does  not  impact 
Technical  Specification  requirements  for 
systems  needed  to  prevent  or  mitigate  such 
Core  Alteration  events.  These  events  do  not 
result  in  fuel  cladding  integrity  damage. 
Therefore,  a  radioactive  release  to  the 
environment  is  not  postulated  since  the 
activity  is  contained  in  the  fuel  rods. 

The  proposed  revision  in  the  minimum 
number  of  the  Containment  Purge  Exhaust 
Radiation  Monitoring  Instrumentation 
channels  required  to  be  operable  from  one  to 
two,  ensures  that  redundant  instrument 
channels  are  available  to  detect  and  initiate 
isolation  of  the  containment  purge  and 
exhaust  containment  penetrations  during  a 
FHA  occurring  inside  containment. 


The  proposed  changes  to  SR  4.9.4.1  and  SR 
4.9.9,  to  remove  unnecessary-  detail  on  when 
these  surveillances  are  required  to  be 
performed,  are  administrative  in  nature  and 
do  not  affect  plant  safety. 

The  proposed  revision  of  the  words 
"through  the"  to  the  words  "to  filtered"  in 
SR  4.9.4.2.a^oes  not  change  the  LCD  3.9.4 
requirements.  This  change  makes  the  LCO 
and  siuveillance  requirements  consistent. 
This  change  is  administrative  in  nature  and 
does  not  affect  plant  safety. 

The  proposed  administrative,  editorial,  and 
format  changes  do  not  affect  plant  safety.  The 
Bases  section  has  been  revised  as  necessary 
to  reflect  the  changes  to  these  Specifications. 
Bases  Section  3/4.9.9  will  also  be  revised  to 
-remove  text  pertaining  to  Mode  5 
applicability  that  is  not  relevant  to  this 
specification. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly. 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NBC  Acting  Section  Chief:  Marsha 
Gamberoni. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  County,  Florida 

Date  of  amendment  request:  May  31, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Crystal  River  Unit  3  Improved 
Technical  Specifications  (ITS)  to  add  an 
additional  Condition  and  Required 
Action  to  ITS  3.3.11,  "Emergency 
Feed  water  Initiation  and  Control  (EFIC) 
System  Instnunentation. "  The  Action 
would  require  tripping  the  affected 
reactor  coolant  pump  (RCP)  status 
signals  to  each  of  the  four  EFIC  channels 
when  one  or  more  RCP  status  signals  or 
Reactor  Coolant  Piunp  Power  Monitors 
(RCPPMs)  for  up  to  two  RCPs  become 
inoperable.  This  action  is  intended  to 
ensure  continued  operability  of  the  EFIC 
RCP  status  fimction  when  one  or  more 
RCPPMs  or  their  associated  RCP  status 
signals  are  inoperable.  The  amendment 
also  proposes  changes  to  ITS  Table 
3.3.11-1  to  properly  characterize  the 
configuration  of  the  signals  from  the 
RCPPMs  to  EFIC,  and  to  clarify  source 
of  the  Loss  of  Main  Feedwater  Pump 
signals  to  EFIC.  The  proposed  changes 
to  Table  3.3.11-1  are  intended  to 
provide  consistency  between  Table 
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3.3.11-1  and  information  provided  in 
the  ITS  Bases  for  the  EFIC  System 
Instrumentation  Specification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  anedysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

The  EFIC  system  is  not  an  initiator  of  any 
design  basis  accident.  The  EFIC  RCP  status 
signal  fiinction  is  intended  to  ensure 
emergency  feedwater  is  available  to 
automatically  raise  levels  in  the  once  through 
steam  generator  (OTSG)  to  the  natural 
circulation  setpoint  in  the  event  of  a  loss  of 
reactor  coolant  system  (RCS)  forced  flow. 

The  proposed  license  amendment  adds 
clarifying  information  to  ITS  Table  3.3.11-1, 
and  an  additional  Required  Action  to  ITS 
3.3.11  that  assures  continued  operability  of 
the  RCP  status  function  of  the  EFIC  system 
in  the  event  one  or  more  RCPPMs  or  their 
associated  RCP  status  signals  become 
inoperable.  The  design  functions  of  the  EFIC 
system  and  the  initial  conditions  for 
accidents  that  require  EFIC  will  not  be 
affected  by  the  change.  Therefore,  the  change 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  proposed  amendment  involves  no 
changes  to  the  design  or  operation  of  the 
EFIC  system.  The  RCPPMs  are  part  of  the 
design  of  the  Emergency  Feedwater  Initiation 
and  Control  (EFIC)  System,  and  are  assumed 
to  function  properly  in  the  accident  analysis. 
The  proposed  amendment  will  assure  that 
the  EFIC  system  performs  as  assumed  in  the 
safety  analysis  in  the  event  of  a  loss  of  RCS 
forced  flow.  The  proposed  amendment 
change  will  not  affect  the  other  EFIC 
functions,  and  will  not  create  any  new  plant 
configurations.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  proposed  amendment  adds  additional 
actions  to  be  taken  in  the  event  one  or  more 
RCPPMs  or  their  associated  RCP  status 
signals  become  inoperable,  and  provides 
clarifying  information  regarding  the  sources 
and  configuration  of  signals  to  EFIC.  The 
proposed  amendment  ensures  appropriate 
actions  are  taken  to  restore  the  operability  of 
the  EFIC  RCP  status  function  in  the  event 
that  one  or  more  RCP  status  signals  to  EFIC 
are  lost.  Thus,  the  proposed  amendment  will 
not  result  in  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significeint  hazards 
consideration. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC-A5A,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  County,  Florida 

Date  of  amendment  request:  J\me  1, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Crystal  River  Unit  3  (CR-3) 
Improved  Technical  Specifications 
3.4.14  to  extend  the  interval  for 
calibration  of  the  containment  sump 
monitor  ft-om  the  current  1 8  months  to 
24  months.  The  monitor  is  used  to 
detect  and  measure  reactor  coolant 
system  (RCS)  leakage  by  monitoring 
changes  in  the  level  of  water  in  the 
containment  sump.  Extending  the 
interval  to  24  months  would  make  it 
consistent  with  the  current  CR-3 
operating  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  aneilysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  containment  sump  monitor  is  not  an 
initiator  of  any  design  basis  accident.  This 
monitor  is  used  during  normal  plant 
operation  to  measure  and  to  trend  the  rate  of 
change  of  containment  sump  fluid  level. 

The  containment  sump  monitor  does  not 
perform  any  safety  function  as  part  of 
mitigating  the  consequences  of  a  design  basis 
accident.  Separate  safety-related 
instrumentation  is  used  to  determine  post- 
accident  containment  sump  and  containment 
flood  levels  and  to  satisfy  the  requirements 
of  Regulatory  Guide  (RG)  1.97  for  post- 
accident  monitoring  instrumentation. 
Additionally,  the  containment  sump  monitor 
does  not  have  any  associated  safety  system 
setpoint.  The  level  switch  in  the  instrument 
circuit  is  used  only  for  automatic  pumping  of 
sump  fluid  using  the  two  containment  sump 
pumps. 

A  longer  interval  between  calibrations  may 
result  in  some  increase  in  the  amount  of  drift 
that  the  containment  sump  level  monitor 
might  experience  between  calibrations.  The 
behavior  of  instrumentation,  including 
considerations  such  as  the  amount  of  drift 
that  the  instrument  might  experience 
between  calibrations,  is  not  an  accident 
precursor.  Thus,  changes  to  instrument 
maintenance  such  as  intervals  for 


performance  of  calibration,  and  the  behavior 
of  instruments  including  such  considerations 
as  the  amount  of  drift,  do  not  affect  the 
probability  of  an  accident.  The  probability  of 
an  accident  previously  evaluated  is 
independent  of  the  amount  of  drift  that  the 
containment  sump  level  monitor  might 
experience. 

The  containment  sump  monitor  is  used  to 
detect  RCS  leakage  during  normal  operation 
and  does  not  have  an  accident  mitigation 
function.  Additionally,  the  ability  of  the 
instrument  to  detect  small  leaks  will  not  be 
affected  by  extending  the  calibration  interval. 

Based  on  the  above,  increasing  the  interval 
between  calibrations  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  license  amendment  involves 
no  changes  to  the  design  or  operation  of  the 
containment  sump  level  monitor.  Extending 
the  interval  between  calibrations  of  the 
containment  sump  level  monitor  from  18 
months  to  24  months  might  result  in  greater 
drift  of  the  monitor  during  the  period  of 
operation.  However,  the  only  function  of  the 
monitor  is  to  detect  changes  and  trends  in  the 
containment  sump  level  during  normal 
operation  and  the  amount  of  drift  that  the 
monitor  has  experienced  does  not  affect  its 
ability  to  measure  such  changes  and  trends 
of  the  containment  sump  level.  Furthermore, 
chemges  in  the  behavior  of  instrumentation, 
such  as  the  amount  of  drift  that  the 
instrument  might  experience  between 
calibrations,  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

Because  initiation  of  accidents  is 
independent  of  instrumentation  behavior 
parameters  such  as  drift,  extending  the 
calibration  interval  from  18  to  24  months 
does  not  create  the  possibility  of  any  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety"? 

The  CR-3  operating  license,  i.e.,  the 
Improved  Technical  Specifications,  requires 
that  instrumentation  to  detect  leakage  of 
reactor  coolant  system  (RCS)  inventory  be 
available  and  operable  during  power 
operation.  The  required  instrumentation  is 
one  containment  sump  monitor  and  one 
containment  atmosphere  radioactivity 
monitor. 

The  proposed  extension  of  the  containment 
sump  monitor  calibration  interval  from  18  to 
24  months  does  not  compromise  the  ability 
of  the  instrumentation  to  perform  its  safety 
function,  i.e.,  early  detection  of  RCS  leakage. 
This  is  so  because  the  only  function  of  the 
containment  sump  monitor  is  to  detect 
changes  and  trends  in  the  containment  sump 
level  during  normal  operation.  The  proposed 
license  amendment  makes  no  changes  to 
either  the  design  or  operation  of  the  sump 
monitor.  The  proposed  license  amendment 
makes  no  changes  to  the  license  requirements 
or  to  the  design  or  operation  of  the 
containment  atmosphere  radioactivity 
monitor. 

Because  no  changes  are  made  to  either  the 
design  or  operation  of  the  sump  monitor,  the 
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sump  monitor  remains  operable  with  the 
requested  changes,  and  no  changes  are  made 
to  the  containment  atmosphere  radioactivity 
monitor,  FPC  concludes  that  the  change  does 
not  result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  R.  Alexander 
Glerm,  General  Counsel,  Florida  Power 
Corporation,  MAC-A5A,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NEC  Section  Chief:  Richard  P. 
Correia. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  amendment  requests:  June  8, 
2000. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
approve  changes  to  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to 
allow  the  use  of  probabilistic  risk 
assessment  (PRA)  techniques  in 
evaluating  the  need  for  tornado- 
generated  missile  barriers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

The  possibility  of  a  tornado  reaching  the 
Donald  C.  Cook  Nuclear  Plant  (CNfP)  site  is 
a  design  basis  event  considered  in  the 
UFSAR.  The  proposed  change  does  not  affect 
the  probability  that  a  tornado  will  reach  the 
CNF  site.  However,  the  change  affects  the 
probability  assumed  in  the  current  licensing 
basis  that  missiles  generated  by  the  winds  of 
a  tornado  might  strike  certain  plant  systems 
or  components. 

No  other  accident  scenarios,  new  initiators, 
or  event  precursors  are  affected  or  introduced 
by  this  change.  There  are  a  limited  number 
of  safety-related  components  that  could 
potentially  be  struck  by  a  tornado-generated 
missile.  The  total  (aggregate)  probability  of 
exceeding  10  CFR  100  guidelines  resulting 
from  tornado  missile  strikes  remains  below 
the  acceptance  criterion  ensuring  overall 
plant  safety.  Thus,  the  proposed  change  does 
not  constitute  a  significant  increase  in  the 
probability  of  occurrence  of  an  accident. 

This  change  does  not  result  in  an  increase 
in  the  quantity  of  radioactive  materials 


potentially  available  for  release  to  the 
environment  in  the  event  of  an  accident.  The 
principle  barriers  to  the  release  of  radioactive 
materials  are  not  modified  or  affected  by  this 
change.  No  new  release  pathways  are  created. 
Thus,  the  proposed  change  does  not 
significantly  affect  potential  offsite  dose 
consequences. 

Therefore,  the  probability  of  occurrence  or 
the  consequences  of  accidents  previously 
evaluated  are  not  significantly  increased. 

(2)  Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated! 

The  possibility  of  a  tornado  reaching  CNP 
site  is  a  design  basis  event  considered  in  the 
UFSAR.  This  change  recognizes  the 
acceptability  of  performing  tornado  missile 
probability  calculations  in  accordance  with 
established  regulatory  guidance.  The  change, 
therefore,  deals  with  an  established  design 
basis  event  (the  tornado).  The  change  does 
not  affect  or  create  new  accident  initiators  or 
precursors.  Therefore,  the  change  does  not 
contribute  to  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  analyzed. 

Therefore,  the  change  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  existing  licensing  basis  for  CNP,  with 
respect  to  the  design  basis  event  of  a  tornado 
reaching  the  plant,  generating  missiles,  and 
directing  them  toward  safety-related  systems 
and  components,  is  to  provide  positive 
missile  protection  for  every  required  SSC 
[System,  Structure,  and  Component]  or  area. 
This  change  recognizes  the  extremely  low 
probability,  below  an  established  acceptance 
limit,  that  a  limited  subset  of  SSCs,  and  areas 
could  be  struck.  This  change  from 
"protecting  all  required  systems,  structures, 
and  components"  to  an  "extremely  low 
probability  of  exceeding  10  CFR  100 
guidelines  as  a  result  of  tornado-generated 
missiles,"  does  not  constitute  a  significant 
decrease  in  the  margin  of  safety  due  to  the 
extremely  low  probability. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant.  Units 
1  and  2.  Goodhue  County,  Minnesota 

Date  of  amendment  requests:  Mav  15, 
2000. 

Description  of  amendment  requests: 
The  proposed  amendments  would 


change  Technical  Specification  3.7.B.6 
one  time  only  to  explicitly  allow  de- 
energizing  Motor  Control  Center  (MCC) 
ITI  and  MCC  1T2.  The  proposed 
change  would  allow  either  MCC  iTl  or 
MCC  1T2,  one  at  a  time,  to  be  out  of 
service  for  up  to  72  hours  provided  the 
redundant  MCC,  its  associated  480  Volt 
bus  is  verified  operable,  and  the  diesel 
generator  and  safeguards  equipment 
associated  with  the  redundant  MCC  are 
operable.  The  reason  for  the  change  is 
to  install  transfer  switches  for  MCC  iTl 
and  MCC  1T2  for  personnel  protection, 
and  to  increase  the  allowed  outage  time 
for  the  MCC's  to  ensure  sufficient  time 
to  install  the  transfer  switches.  This 
would  prevent  a  dual  unit  shutdown  to 
install  each  transfer  switch  under 
current  Technical  Specification  3.7.B.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  any 
systems,  structures  or  components  whose 
failure  would  initiate  an  accident,  thus,  this 
change  does  not  affect  the  probability  of  an 
accident. 

The  proposed  changes  extend  the  allowed 
out  of  service  time  for  MCC  ITI  and  MCC 
1T2.  The  proposed  changes  would  be  applied 
only  in  support  of  a  one-time  modification  to 
install  transfer  switches  for  the  affected 
MCC's.  The  proposed  changes  do  not  extend 
the  allowed  out  of  service  time  for  any 
components,  supplied  by  these  MCC's,  that 
are  relied  on  to  mitigate  the  consequences  of 
an  accident.  Thus,  this  change  does  not 
significantly  increase  the  expected 
consequences  of  an  accident. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Ihe  proposed  changes  do  not  change  the 
way  any  systems,  structures  or  components 
are  operated.  Nor  does  the  proposed  change 
introduce  any  new  failure  modes. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  extend 
the  allowed  out  of  service  times  for  any 
safety  related  components  powered  by 
the  affected  MCC's.  Further,  the 
proposed  changes  only  allow  one  train 
(one  of  the  affected  MCC's)  to  be  out  of 
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service  and  only  if  the  opposite  train 
MCC,  its  supporting  sources  and 
supplied  safeguards  equipment  is 
verified  operable.  Thus,  the  proposed 
changes  do  not  substantially  impact  the 
ability  of  operators  to  protect  the  fuel 
cladding,  reactor  coolant  system  or 
containment. 

Therefore,  the  proposed  changes  will 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significemt  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  May  12, 
2000. 

Description  of  amendment  requests: 
The  proposed  amendment  would  allow 
the  design  upgrade  of  the  refueling 
water  purification  (RWP)  system  from 
design  class  Il/non-seismic  category  1  to 
design  class  I/seismic  category  1  for 
purposes  of  permitting  the  cleanup  of 
the  refueling  water  storage  tank  (RWST) 
water  while  the  RWST  is  required  to  be 
operable.  This  license  amendment 
request  (LAR)  also  proposes  to  allow  the 
crediting  of  operator  action  to  isolate  a 
manual  code  boundary  valve  connected 
to  the  RWST  following  a  seismic  event 
or  safety  injection.  It  is  desired  to  take 
suction  from  the  RWST  through  an 
existing  tank  drain  line  to  facilitate 
RWST  recirculation  through  a  non- 
seismically  qualified  reverse  osmosis 
system  while  the  RWST  is  required  to 
be  operable.  This  reverse  osmosis 
system  will  be  used  to  remove  silica 
from  the  RWST  water. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  upgrade  of  the  refueling  water 
purification  (RWP)  system  piping  will  allow 
connection  of  the  RWP  system  to  the 


refueling  water  storage  tank  (RWST)  while 
the  RWST  is  required  to  be  operable.  The 
installation  and  use  of  a  reverse  osmosis  (RO) 
system  will  allow  removal  of  silica  from  the 
RWST  while  the  RWST  is  required  to  be 
operable.  The  upgrade  to  the  RWP  system 
piping  and  use  of  the  RO  system  does  not 
involve  any  changes  or  create  amy  new 
interfaces  with  the  reactor  coolant  system  or 
main  steam  system  pipings  Operation  of  the 
RWST  is  required  to  mitigate  a  loss-of- 
coolant  and  main  steam  line  break  accident, 
therefore,  the  connection  of  the  RWP  system 
to  the  RWST  and  use  of  the  RO  system  would 
not  affect  the  probability  of  these  accidents 
occurring. 

Neither  the  RWP  system  nor  the  RO  system 
are  credited  for  safe  shutdown  of  the  plant 
or  accident  mitigation.  The  upgrade  to  the 
RWP  system  piping  to  seismic  category  I  will 
prevent  seismically  induced  failure  of  the 
RWP  system  piping  and  thus  prevent  a  loss 
of  RWST  inventory  while  the  RWP  system  is 
connected  to  the  RWST.  The  RWST  can 
perform  its  safety  function  with  an  active 
failure  in  the  RWP  system  in  the  short  term 
phase  of  an  accident  while  the  RWP  system 
is  connected  to  the  RWST.  The  RWST  can 
perform  its  safety  function  with  an  active  or 
passive  failure  in  the  RO  system  in  the  short 
term  phase  of  an  accident.  Since  the  RWST 
inventory  is  not  credited  in  the  long  term 
phase  of  an  accident,  active  and  passive 
failures  in  the  RWP  or  RO  system  in  the  long 
term  phase  of  an  accident  need  not  be 
considered. 

Continuous  operation  of  the  RWP  pump 
during  a  design  basis  event  will  not  reduce 
the  RWST  water  inventory  nor  the  emergency 
core  cooling  system  (ECCS)  pump  suction 
supply.  The  increase  in  RWST  discharge  flow 
due  to  an  operating  RWP  pump  will  not 
adversely  impact  the  required  net  positive 
suction  head  of  the  operating  ECCS  pumps. 

A  combination  of  design  and 
administrative  controls  ensure  that  both  the 
RWP  and  RO  systems  maintain  RWST  boron 
concentration  and  tank  volume  requirements 
whenever  the  contents  of  the  RWST  are 
processed  through  these  systems.  Potential 
boron  dilution  or  volume  losses  of  the  RWST 
inventory  during  tank  processing  through  the 
RWP  system  is  prevented  by  administratively 
maintaining  closed  all  manual  boundary 
valves  within  the  RWP  system  while  the 
RWP  system  is  used  to  clarify  RWST 
contents.  Prior  to  RO  system  operation,  the 
RWST  volume  margin  will  be  verified  to  be 
adequate  to  compensate  for  postulated  RO 
system  line  losses  and  process  losses  through 
the  RO  system  reject  waste  stream.  The  waste 
stream  losses  will  be  monitored  throughout 
RO  system  operation.  The  RO  system  is 
designed  to  maintain  a  high  boron  recovery 
rate,  which  will  be  verified  through  testing 
prior  to  initial  installation.  Potential  boron 
dilution  during  each  batch  operation  of  the 
RO  system  is  prevented  through  verifying 
RWST  boron  margin  prior  to  RO  system 
operation  and  monitoring  the  RO  system 
boron  recovery  rate  by  grab  samples  taken  of 
the  system  inlet  and  outlet  after  each  batch 
operation.  Following  each  batch  operation  of 
the  RO  system,  RWST  mixing  and  sampling 
will  be  performed  to  verify  the  RWST  boron 
concentration,  and  boron  additions  to  the 


RWST  will  be  made  accordingly.  Since  the 
RWST  will  continue  to  perform  its  safety 
function,  overall  system  performance  is  not 
affected,  assumptions  previously  made  in 
evaluating  the  consequences  of  the  accident 
are  not  altered,  and  the  consequences  of  the 
accident  are  not  increased. 

Therefore,  the  changes  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  upgrade  of  the  RWP  system  piping  to 
seismic  category  I  will  prevent  seismically 
induced  failure  of  the  RWP  piping.  An  active 
RWP  pump  failure  will  not  result  in  a  loss 
of  the  RWST  safety  function.  An  active  or 
passive  failure  in  the  RO  system  will  not 
result  in  loss  of  the  RWST  safety  function. 
Adequate  RWST  volume  and  boron  margin 
will  be  verified  prior  to  RO  system  operation, 
the  RO  system  boron  recovery  rate  will  be 
monitored  by  grab  samples  taken  of  the 
system  inlet  and  outlet  after  each  batch 
operation,  a  flow  limiting  device  will  limit 
the  maximum  potential  RWST  inventory  loss 
rate  to  a  low  value,  and  operator  action  can 
be  taken  within  1  hour  to  isolate  the  RO 
system  from  the  RWST.  The  upgrade  to  the 
RWP  system  and  use  of  the  RO  system  do  not 
impact  any  other  systems  and  thus  cannot 
create  a  new  failure  mode  in  another  system 
which  could  potentially  create  a  new  type  of 
accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Neither  the  RWP  system  nor  the  RO 
systems  are  credited  for  safe  shutdown  of  the 
plant  or  accident  mitigation.  The  upgrade  to 
the  RWP  system  piping  to  seismic  category 
I  will  prevent  seismically  induced  failure  of 
the  RWP  system  piping  and  prevent  loss  of 
RWST  inventory  due  to  a  seismic  event  while 
the  RWP  system  is  connected  to  the  RWST. 
The  RWST  cam  perform  its  safety  function 
with  an  active  failure  in  the  RWP  system  in 
the  short  term  phase  of  an  accident  while  the 
RWP  system  is  connected  to  the  RWST.  The 
RWST  can  perform  its  safety  function  with 
an  active  or  passive  failure  in  the  RO  system 
in  the  short  term  phase  of  an  accident.  Since 
the  RWST  inventory  is  not  credited  in  the 
long  term  phase  of  an  accident,  active  and 
passive  failures  in  the  RWP  or  RO  system  in 
the  long  term  need  not  be  considered. 

Adequate  RWST  volume  and  boron  margin 
will  be  verified  prior  to  RO  system  operation, 
a  flow  limiting  device  will  limit  the 
maximum  inventory  loss  rate  to  a  low  value, 
and  operator  action  can  be  taken  within  1 
hour  to  isolate  the  RO  system  from  the 
RWST.  The  RO  system  waste  stream  losses 
will  be  monitored  throughout  RO  system 
operation. 

Potential  boron  dilution  of  the  RWST 
inventory  during  tank  processing  through  the 
RWP  system  is  prevented  by  administratively 
maintaining  closed  all  manual  boundary 
valves  within  the  RWP  system  while  the 
RWP  system  is  connected  to  the  RWST.  The 
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RO  system  is  designed  to  maintain  a  high 
boron  recovery  rate,  which  will  be  verified 
through  testing  prior  to  initial  installation. 
Potential  boron  dilution  during  each  batch 
operation  of  the  RO  system  is  prevented 
through  verifying  RWST  boron  margin  prior 
to  RO  system  operation  and  monitoring  the 
RO  system  boron  recovery  rate  by  grab 
samples  taken  of  the  system  inlet  and  outlet 
after  each  batch  operation.  Following  each 
batch  operation  of  the  RO  system.  RWST 
mixing  and  sampling  will  be  performed  to 
verify  the  RWST  boron  concentration,  and 
boron  additions  to  the  RWST  will  be  made 
accordingly.  These  measures  will  ensure  the 
TS  minimum  RWST  boron  concentration  is 
available  to  mitigate  the  short  term 
consequences  of  a  small  break  LOCA,  large 
break  LOCA,  or  main  steam  line  break 
accident. 

Therefore,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety  as 
defined  in  the  basis  for  any  technical 
specification. 

The  NRC  staif  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no' 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-323,  Diablo  Canyon 
Nuclear  Power  Plant,  Unit  No.  2,  San 
Luis  Obispo  County,  California 

Date  of  amendment  requests:  June  2, 
2000. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.5.2, 
"ECCS — Operating."  Action  A,  to 
change  the  allowed  completion  time  for 
repair  or  replacement  of  the  centrifugal 
chargmg  pump  (CCP)  2-1  during  Cycle 
10  of  Unit  2  from  72  hours  to  7  days. 
In  response  to  high  CCP  2-1  vibration, 
planning  has  been  done  for  replacing 
the  CCP  2-1  discharge  head  and  bearing 
housing  or  to  change  out  the  entire  CCP 
2-1.  The  72-hour  allowed  completion 
time  is  not  sufficient  to  accomplish  such 
emergent  repairs  on  an  inoperable  CCP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(aJ,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  emergency  core  cooling  system  (ECCS) 
and  the  centrifugal  charging  pumps  (CCPs) 
are  designed  to  respond  to  mitigate  the 
consequences  of  an  accident.  They  are  not  an 
accident  initiator,  and  as  such  cannot 
increase  the  probability  of  an  accident. 

The  loss  of  both  CCPs,  due  to  an  inoperable 
CCP  2-1  and  a  single  failure  of  CCP  2-2, 
could  increase  the  consequences  of  an 
accident.  A  PRA  was  performed  to  evaluate 
the  increased  consequences.  The  worst  case 
risk  increment  due  to  the  increased 
completion  time  for  CCP  2-1  and  the 
maximum  allowed  out  of  service  time  is  2.5 
percent.  This  is  a  non-significant  risk 
increase  for  core  damage  fi^quency  (CDF). 
Also,  there  is  no  noticeable  increase  in  the 
large  early  release  frequency  as  a  result  of 
this  request. 

Allowing  7  days  to  complete  the  repairs 
and  post-maintenance  testing  of  CCP  2-1  is 
acceptable  since  the  ECCS  system  remains 
capable  of  performing  its  intended  function 
of  providing  at  least  the  minimum  flow 
assumed  in  the  accident  analyses.  During  the 
extended  maintenance  and  test  period, 
appropriate  compensatory  measures  will  be 
implemented  to  restrict  high  risk  activity. 
The  consequences  of  accidents,  which  rely 
on  the  ECCS  system,  will  not  be  significantly 
affected. 

Therefore,  the  proposed  changes  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  new  failure  modes  or 
mechanisms  created  due  to  plant  operation 
for  an  extended  period  to  perform  repairs  and 
post-maintenance  testing  of  CCP  2-1. 
Extended  operation  with  an  inoperable  CCP 
does  not  involve  any  modification  in  the 
operational  limits  or  physical  design  of  the 
systems.  There  are  no  new  accident 
precursors  generated  due  to  the  extended 
allowed  completion  time. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Plant  operation  for  7  days  with  an 
inoperable  CCP  2-1  does  not  adversely  affect 
the  margin  of  safety.  During  the  extended 
allowable  completion  time  the  ECCS  system 
maintains  the  ability  to  perform  its  safety 
function  of  providing  at  least  the  minimum 
flow  assumed  in  the  accident  analyses. 
During  the  extended  maintenance  and  test 
period,  appropriate  compensatory  measures 
will  be  implemented  to  restrict  high  risk 
activity. 

Therefore,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety  as 
defined  in  the  basis  for  any  Technical 
Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120, 

NRC  Section  Chief:  Stephen  Dembek. 

PECO  Energy  Company,  Docket  No.  50- 
352,  Limerick  Generating  Station  (LGS), 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  May  15, 
2000. 

Description  of  amendment  request: 
The  proposed  change  is  to  LGS  Unit  1 
Technical  Specifications  (TSs)  Figure 
3.4.6.1-1,  "Minimum  Reactor  Vessel 
Metal  Temperature  vs.  Reactor  Vessel 
Pressure,"  and  associated  changes  to  TS 
Bases  Section  3/4.4.6.  The  proposed 
change  revises  the  pressure-temperature 
(P-T)  limits  by  revising  the  heatup, 
cooldown  and  inservice  test  limitations 
for  the  Reactor  Pressure  Vessel  (RPV)  of 
Unit  1  from  12  effective  full  power  years 
(EFPY)  to  a  maximum  of  32  EFPY.  The 
proposed  change  also  eliminates  the 
requirement  to  maintain  reactor  coolant 
system  within  a  narrow  temperature 
band  less  that  212  °F  during  pressure 
testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1 .  The  proposed  TS  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

There  are  no  physical  changes  to  the 
plant  being  introduced  by  the  proposed 
changes  to  the  P-T  curves.  The 
proposed  changes  do  not  modify  the 
reactor  coolant  pressure  boundary,  i.e.. 
there  are  no  changes  in  operating 
pressure,  materials  or  seismic  loading. 
The  proposed  changes  do  not  adversely 
affect  the  integrity  of  the  reactor  coolant 
pressure  boimdary  such  that  its  function 
in  the  control  of  radiological 
consequences  is  affected.  The  proposed 
P-T  curves  were  generated  in 
accordance  with  the  fracture  toughness 
requirements  of  10  CFR  Part  50. 
Appendix  G,  and  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  (B&PV)  Code, 
Section  XI,  Appendix  G,  in  conjunction 
with  ASME  Code  Cases  N-640  and  N- 
588.  The  proposed  P-T  curves  were 
established  in  compliance  with  the 
methodology  used  to  calculate  the 
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predicted  irradiation  effects  on  vessel 
beltline  materials.  Usage  of  these 
procedures  provides  compliance  with 
the  intent  of  10  CFR  Part  50.  Appendix 
G,  and  provides  margins  of  safety  that 
ensure  that  failure  of  the  reactor  vessel 
will  not  occur.  The  proposed  P-T 
curves  prohibit  operational  conditions 
in  which  brittle  fracture  of  reactor  vessel 
materials  is  possible.  Consequently,  the 
primary  coolant  pressure  boundary 
integrity  will  be  maintained.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  the  P-T 
curves  were  generated  in  accordance 
with  the  fracture  toughness 
requirements  of  10  CFR  Part  50, 
Appendix  G,  and  ASME  B&PV  Code, 
Section  XI,  Appendix  G,  in  conjunction 
with  ASME  Code  Cases  N-640  and  N- 
588.  Compliance  with  the  proposed  P- 
T  curves  will  ensure  that  conditions  in 
which  brittle  fracture  of  primary  coolant 
pressure  boundary  materials  are 
possible  will  be  avoided.  No  new  modes 
of  operation  are  introduced  by  the 
proposed  changes.  The  proposed 
changes  will  not  create  any  failure  mode 
not  bounded  by  previously  evaluated 
accidents.  Further,  the  proposed 
changes  to  the  P-T  curves  do  not  affect 
any  activities  or  equipment,  and  are  not 
assumed  in  any  safety  analysis  to 
initiate  any  accident  sequence. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accideitt  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  reflect  an 
update  of  the  P-T  curves  to  extend  the 
reactor  pressure  vessel  operating  limit  to 
32  Effective  Power  Years  (EFPY).  The 
revised  curves  are  based  on  the  latest 
ASME  guidance.  These  proposed 
changes  maintain  the  relative  margin  of 
safety  commensurate  with  that  which 
existed  at  the  time  that  the  ASME  B&PV 
Code,  Section  XI,  Appendix  G,  was 
approved  in  1974.  The  revised  pressure- 
temperatiu-e  limits,  ed though  less 
restrictive  than  the  ciurent  limits,  were 
established  in  accordance  with  current 
regulations  and  the  latest  ASME  Code 
information.  Because  operation  will  be 
within  these  limits,  the  reactor  vessel 
materials  will  continue  to  behave  in  a 
non-brittle  manner,  thus  preserving  the 
original  safety  design  bases.  No  plant 
safety  limits,  set  points,  or  design 


parameters  are  adversely  affected  by  the 
proposed  TS  changes.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  J.  W.  Dxirham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

Public  Service  Electric  Sr  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Units  Nos. 
1  and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  May  15, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS) 
requirements  to  test  the  remaining 
diesel  generators  when  (1)  One  of  the 
two  independent  off-site  power  sources 
is  inoperable  as  delineated  in  TS  3/ 
4.8.1,  Action  a,  and  (2)  a  diesel 
generator  is  inoperable  for  other  than 
preventative  maintenance  reasons  as 
delineated  in  TS  3/4.8.1,  Action  b. 

The  proposed  change  also  (1)  Expands 
the  diesel  generator  loading  band  for  the 
monthly,  six-month,  and  the  two  horn- 
loaded  pre-requisite  requirement  for  the 
hot  restart  test  in  accordance  with  the 
guidance  of  Regulatory  Guide  1.9, 
"Selection,  Design,  Qualification,  and 
Testing  of  Emergency  Diesel  Generator 
Units  Used  as  Class  IE  Onsite  Electric 
Power  Systems  at  Nuclear  Power 
Plants,"  Rev.  3,  1993;  and  (2)  corrects  an 
administrative  error  in  a  note  associated 
with  TS  3.8.1.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
t/ie  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  emergency  diesel  generalor  system  is 
not  an  accident  initiator.  Eliminating  the 
requirement  to  demonstrate  that  the  operable 
diesel  generators  function  properly,  when 
there  is  no  evidence  that  the  inoperability  of 
the  affected  diesel  generator  is  the  result  of 
a  potential  common  mode  failure,  will  not 
increase  the  probability  or  the  consequences 
of  previously  evaluated  accidents,  which  rely 
upon  emergency  power  supplies. 

Eliminating  the  testing  of  the  diesel 
generators  whenever  a  single  off-site  power 
source  is  inoperable  does  not  establish 


operability  of  the  remaining  off-site  power 
source.  Operability  is  determined  by  the 
performance  of  surveillance  4. 8. 1.1. 1.1. a. 

Elimination  of  unnecessary  starts 
(challenges]  to  the  diesel  generators  will  • 
result  in  increased  equipment  reliability  and 
hence  improved  overall  reliability  for 
■  emergency  onsite  power  supplies,  as  follows: 

(A)  Reduce  the  overall  engine  degradation 
resulting  from  wear  and  tear  of  testing  and 
reduce  the  probability  of  failure  due  to 
engine  degradation,  and, 

(B)  Minimize  the  number  of  entries  into  an 
equipment  configuration  where  a  potential 
challenge  to  the  safety  function  exists  during 
the  period  of  the  tests. 

Expanding  the  band  from  2500-2600  KW 
to  2330-2600  KW  to  accommodate 
instrument  inaccuracy  does  not  change  any 
design  parameter.  The  diesel  oenerator  will 
still  be  fully  loaded  (90%  to  100%  of 
continuous  rating)  in  accordance  with  Reg. 
Guide  1.9,  Rev.  3,  Section  2.2.2.  The  full 
capability  of  the  diesel  generator  to  carry  its 
load  will  continue  to  be  demonstrated  during 
the  24  endurance  run,  which  is  unaffected  by 
this  request. 

The  proposed  change  to  the  note  in  TS 
3.8.1.2  is  a  correction  of  an  administrative 
oversight  (renumbering  of  a  surveillance 
requirement)  and  does  not  change  the 
surveillance  content  or  intent. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

Eliminating  the  requirement  to 
demonstrate  that  the  operable  diesel 
generators  function  properly  affects  testing 
requirements  only  and  does  not  alter  the 
physical  configuration  of  the  plant,  replace  or 
modify  existing  equipment,  affect  operating 
practices  or  create  any  new  or  different 
accident  precursors. 

Similarly,  expanding  the  band  from  2500- 
2600  KW  to  2330-2600  KW  to  accommodate 
instrument  inaccuracy  does  not  change  the 
manner  in  which  the  diesel  generator  is 
operated,  or  introduces  any  new  or  different 
failure  from  any  previously  evaluated. 

The  proposed  change  to  the  note  in  TS 
3.8.1.2  is  a  correction  of  an  administrative 
oversight  (renumbering  of  a  surveillance 
requirement)  and  does  not  change  the 
surveillance  content  or  intent. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Eliminating  the  testing  of  the  diesel 
generators  whenever  a  single  off-site  power 
source  is  inoperable  does  not  establish 
operability  of  the  remaining  off-site  power 
source.  Operability  of  the  remaining  off-site 
power  source  is  determined  by  the 
performance  of  surveillance  4. 8. 1.1. 1.1. a.  The 
normally  performed  monthly  surveillance 
ensures  the  diesel  will  be  available  to 
perform  their  safety  function. 

Eliminating  the  requirement  to 
demonstrate  that  the  operable  diesel 
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generators  function  properly,  when  there  is 
no  evidence  that  the  inoperability  of  the 
affected  diesel  generator  is  the  result  of  a 
potential  common  mode  failure,  does  not 
reduce  the  margin  of  safety.  If  the  evaluation 
is  inconclusive  or  determines  that  a  cause  of 
inoperability  for  a  diesel  generator  is  a 
potential  common  mode  failure  then 
operability  testing  will  be  conducted  for  the 
remaining  operable  diesels.  This  action  will 
assure  that  the  initial  assumption  of  two 
independent  power  supplies,  utilized  in  the 
accident  analysis,  remain  valid. 

The  proposed  changes  do  not  adversely 
affect  the  ability  of  the  diesels  to  operate 
when  called  upon.  Rather,  these  changes 
should  result  in  improved  overall  reliability 
of  the  diesels  and  therefore  the  margin  of 
safety  is  preserved  for  those  events  in  which 
there  is  a  dependence  upon  on-site  AC  power 
supplies. 

Expanding  the  band  from  2500-2600  KW 
to  2330-2600  KW  to  accommodate 
instrument  inaccuracy  does  not  introduce 
any  new  or  different  failure  from  any 
previously  evaluated  or  changes  the  manner 
in  which  the  diesel  generator  is  operated. 
Expanding  the  band  does  not  change  any 
instrumentation  set  point,  or  changes  to  the 
auto  loading  sequence  of  the  diesel.  The 
capability  of  the  diesel  to  be  loaded  to  its 
manufactured  maximum  ratings  will 
continue  to  be  demonstrated  during  the 
performance  of  the  diesel  endurance  run, 
which  is  unaffected  by  this  request. 

The  proposed  change  to  the  note  in  TS 
3.8.1.2  is  a  correction  of  an  administrative 
oversight  (renumbering  of  a  surveillance 
requirement)  and  does  not  change  the 
surveillance  content  or  intent. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
080.38. 

.\RC  Section  Chief:  James  W.  Clifford. 

TXU  Electric,  Docket  Nos.  50-445  and 
50-446,  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  Somervell 
County,  Texas 

Date  of  amendment  request:  May  25, 
2000. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2,  Technical  Specifications, 
Limiting  Condition  for  Operation  (LCD) 
3.9.4,  "Containment  Penetrations,"  to 
allow  certain  containment  penetrations 
to  be  open  during  refueling  activities 
under  appropriate  administrative 
controls. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  Technical 
Specification  [TS)  3.9.4,  "Containment 
Penetrations,"  would  allow  certain 
containment  penetration  flow  paths  to  be 
open  during  core  alterations  and  movement 
of  irradiated  fuel  within  contaiiunent  under 
specific  administrative  controls.  The  fuel 
handling  accident  ((FHA)l  radiological 
analysis  does  not  take  credit  for  containment 
isolation  or  filtration.  Therefore,  the  time 
required  to  close  any  open  penetrations  is  not 
relevant  to  the  confirmatory  radiological 
analysis  dose  calculations  and  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated.  The  proposed 
administrative  controls  for  containment 
penetrations  are  conservative  even  though 
not  required  by  the  accident  analysis. 

The  status  of  the  penetration  flow  paths 
during  refueling  operations  has  no  affect  on 
the  probability  of  the  occurrence  of  any 
accident  previously  evaluated.  The  proposed 
revision  does  not  alter  any  plant  equipment 
or  operating  practices  in  such  a  manner  that 
the  probability  of  an  accident  is  increased. 
Because  the  FHA  outside  contairunent 
remains  the  limiting  accident  and  the 
probability  of  a  accident  is  not  affected  by  the 
status  of  the  penetration  flow  paths,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  open  containment  penetration  flow 
paths  are  not  accident  initiators  and  do  not 
represent  a  significant  change  in  the 
configuration  of  the  plant.  The  proposed 
allowance  to  open  the  containment 
penetrations  during  refueling  operations  will 
not  adversely  affect  plant  safety  functions  or 
equipment  operating  practices  such  that  a 
new  or  different  accident  could  be  created. 
Therefore,  the  proposed  revision  will  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Technical  Specification  LCO  3.9.4  closure 
requirements  for  containment  penetrations 
ensure  that  the  consequences  of  a  postulated 
FHA  inside  containment  during  core 
alterations  or  fuel  handling  activities  are 
minimized.  The  LCO  establishes  containment 
closure  requirements,  which  limit  the 
potential  escape  paths  for  fission  products  by 
ensuring  that  there  is  at  least  one  integral 


barrier  to  the  release  of  radioactive  material. 
The  proposed  change  to  allow  the 
contaiimient  penetration  flow  paths  to  be 
open  during  refueling  operations  under 
administrative  controls  does  not  significantly 
affect  the  expected  dose  consequences  of  a 
FHA  because  the  limiting  FHA  is  not 
changed.  The  proposed  administrative 
controls  provide  assurance  that  prompt 
closure  of  the  penetration  flow  paths  will  be 
accomplished  in  the  event  of  a  FHA  inside 
containment  thus  minimizing  the 
transmission  of  radioactive  material  from  the 
containment  to  the  outside  environment. 
Under  the  proposed  TS  change,  the 
provisions  to  promptly  isolate  open 
penetration  flow  paths  provide  assurance 
that  the  offsite  dose  consequences  of  a  FHA 
inside  containment  will  be  minimized. 
Therefore,  the  proposed  change  to  the 
Technical  Specifications  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

.^ttomey/or  7ice/isee;  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036 

MIC  Section  Chief:  Robert  A.  Gramm 

Wolf -Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  Jime  23, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Limiting  Condition  for  Operation  (LCO) 
3.9.4,  "Containment  Penetrations,"  of 
the  technical  specifications  (TS)  to 
allow  certain  containment  penetrations 
to  be  open  during  refueling  operations 
under  administrative  controls.  The 
amendment  would  (1)  Revise  the  note  in 
the  LCO  for  containment  penetrations 
that  may  be  open  under  administrative 
controls,  deleting  the  reference  to 
penetrations  P-63  and  P-98,  and  (2) 
delete  the  exception  for  penetrations  P- 
63  and  P-98  in  Surveillance 
Requirement  (SR)  3.9.4.1.  In  addition, 
there  would  be  format  and  editorial 
corrections  to  TS  3.8.3.  "Diesel  Fuel  Oil, 
Lube  Oil,  and  Start  Air,"  and  TS  5.2. 2.b, 
"Administrative  Controls,"  to  remove 
errors  in  the  conversion  to  improved 
TSs  issued  March  31,  1999,  in 
Amendment  No.  123.  There  are  also 
changes  to  the  TS  Bases  for  the 
proposed  changes  to  LCO  3.9.4  and  SR 
3.9.4.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  status  of  the  penetration  flow  paths 
during  rehieling  operations  has  no  [effect]  on 
the  probability  of  the  occurrence  of  any 
accident  previously  evaluated.  The  proposed 
revision  does  not  alter  any  plant  equipment 
or  operating  practices  in  such  a  manner  that 
the  probability  of  an  accident  is  increased. 
Since  the  consequences  of  a  FHA  (fuel 
handling  accident)  inside  containment  with 
open  penetration  flow  paths  are  bounded  by 
the  current  analysis  described  in  the  USAR 
[updated  safety  analysis  report  for  Wolf 
Creek]  and  the  probability  of  an  accident  is 
not  affected  by  the  status  of  the  penetration 
flow  paths,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  correct  editorial/ 
format  errors  involve  corrections  to  the 
technical  specifications  that  are  associated 
with  the  original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  in  the  technical  specifications. 

Therefore,  the  proposed  changes  do  Hot 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  open  containment  penetration  flow 
paths  are  not  accident  initiators  and  do  not 
represent  a  significant  change  in  the 
configuration  of  the  plant.  The  proposed 
allowance  to  open  the  containment 
penetrations  during  refueling  operations  will 
not  adversely  affect  plant  safety  functions  or 
equipment  operating  practices  such  that  a 
new  or  different  accident  could  be  created. 

The  proposed  changes  to  correct  editorial/ 
format  errors  involve  corrections  to  the 
technical  specifications  that  are  associated 
with  the  original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  [in]  the  technical 
specifications. 

Therefore,  the  proposed  revision  will  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Technical  Specification  LCO  3.9.4  closure 
requirements  for  containment  penetrations 
ensure  that  the  consequences  of  a  postulated 
FHA  inside  containment  during  core 
alterations  or  fuel  handling  activities  are 
minimized.  The  LCO  establishes  containment 
closure  requirements,  which  limit  the 


potential  escape  paths  for  fission  products  by 
ensuring  that  there  is  at  least  one  integral 
barrier  to  the  release  of  radioactive  material. 
The  proposed  change  to  allow  the 
containment  penetration  flow  paths  to  be 
open  during  refueling  operations  under 
administrative  controls  does  not  significantly 
affect  the  expected  dose  consequences  of  a 
FHA  because  the  limiting  FHA  is  not 
changed.  The  proposed  administrative 
controls  provide  assurance  that  prompt 
closure  of  the  penetration  flow  paths  will  be 
accomplished  in  the  event  of  a  FHA  inside 
containment  thus  minimizing  the 
transmission  of  radioactive  material  from  the 
containment  to  the  outside  environment. 
Under  the  proposed  TS  change,  the 
provisions  to  promptly  isolate  open 
penetration  flow  paths  provide  assuremce 
that  the  offsite  dose  consequences  of  a  FHA 
inside  containment  will  be  minimized. 

The  proposed  changes  to  correct  editorial/ 
format  errors  involve  corrections  to  the 
technical  specifications  that  are  associated 
with  the  original  conversion  application  and 
supplements  or  the  certified  copy  of  the 
improved  Technical  Specifications.  As  such, 
these  changes  are  considered  as 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  in  the  technical  specifications. 

Therefore,  the  proposed  changes  to  the 
Technical  Specifications  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037. 

NEC  Section  Chief:  Stephen  Dembek.  . 

Previously  Published  Notices  of 
Consideration  of  Issuani  e  of 
Amendments  to  Fac:ilit\  Operating 
Licenses.  Proposed  No  Significant 
Hazards  (.onsideration  Determination, 
and  Upportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Conamission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  May  22, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
new  Technical  Specifications  (TSs) 
3.7.2.a(ii)  and  3.7.2.h  to  address  voltage 
on  the  230  kV  (kilovolt)  grid  as  a 
precondition  of  criticality  and  to 
provide  a  time  limit  for  when  the  230 
kV  grid  voltage  is  found  to  be 
insufficient  to  support  Loss-of-Coolant 
Accident  (LOCA)  electrical  loading 
during  power  operation.  The 
application  also  requests  various  minor 
editorial  changes.  The  Bases  have  also 
been  changed  to  reflect  the  addition  of 
the  two  new  TS  and  to  provide 
clarification  of  the  components  to  which 
surveillance  is  applicable. 

Date  of  publication  of  individual 
notice  in  Federal  Renter:  June  2,  2000 
(65  FR  35404). 

Expiration  date  of  individual  notice: 
July  3,  2000 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conmiission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 
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For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commissions  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
electronicjally  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://vvrvvw.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1 ,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
May  4,  2000,  as  supplemented  May  9, 
2000. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  4.12.1.3,  for  the 
control  building  automatic  isolation  and 
recirculation  dampers  to  remove  the 
individual  damper  component  tag 
numbers.  The  surveillance  requirements 
do  not  change.  The  associated  Bases  is 
also  changed  to  reflect  the  applicable 
section  of  the  Updated  Final  Safety 
Analysis  Report. 

Date  of  issuance:  June  29,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  223. 

Facility  Operating  License  No.  DPE- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  22,  2000  (65  FR  32132). 

The  Commis.sion's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  29,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  19,  1999,  as  supplemented 
April  21.  2000. 

Brief  description  of  amendments:  The 
amendments  approved  changes  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  that  constitute  an  unreviewed 
safety  question  as  described  in  10  CFR 
50.59.  These  changes  increase  the 
probability  of  occurrence  of  a 
malfunction.  These  changes  were  not 
previously  evaluated  in  the  UFSAR, 
specifically.  Section  5.3.1,  "External 
Missiles"  of  the  UFSAR  did  not  address 
the  probability  of  a  missile  from  Unit  1 
turbine-generator  striking:  (1)  The 


refueling  water  tanks.  (2)  the  No.  11  fuel 
oil  storage  tank,  and  (3)  the  plant 
equipment  through  various  roof  slabs  or 
through  non-missile-proof  openings  in 
the  missile-proofing  walls.  The  UFSAR 
only  discusses  a  turbine  missile 
strikingthe  containment,  control  room, 
switchgear  room,  and  waste  processing 
area.  The  amendment  authorizes  the 
licensee  to  revise  the  turbine  missile 
analysis  to  include  the  additional 
targets. 

Date  of  issuance:  ]\ine  19,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  by 
December  31,  2000. 

Amendment  Nos.:  236  and  210. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Updated  Final  Safety 
Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  December  15,  1999  (64  FR 
70079). 

The  April  21,  2000,  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  19,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Consolidated  Edison  Company  of  New 
York,  Inc.,  Docket  Nos.  50-003  and  50- 
247,  Indian  Point  Nuclear  Generating 
Station,  Units  1  and  2,  Buchanan,  New 
York. 

Date  of  amendment  request:  February 
14,  2000. 

Brief  description  of  amendments:  The 
amendments  would  eliminate  from 
Environmental  Technical  Specifications 
Section  5.4.1,  Routine  Reports,  the 
discussion  regarding  Section  4.2. 
Specifically,  the  proposed  change  seeks 
to  delete  the  reference  to  and  discussion 
about  Section  4.2,  which  was  deleted  as 
part  of  Amendment  No.  90  to  Operating 
License  No.  DPR-26. 

Date  of  issuance:  June  8,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  47  to  DPR-5,  and 
210  to  DPR-26. 

Facility  Operating  License  Nos.  DPR- 
5  and  DPR-26:  The  amendments  revised 
the  Environmental  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  5,  2000  (65  FR  17912). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  8,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
April  13,  2000,  as  supplemented  by 
letter  dated  May  30,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  and  associated  Bases 
pages  to  accommodate  the  use  of  Mark- 
Bll  fuel  with  M5  cladding. 

Date  of  Issuance:  June  21,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  bom  the  date  of 
issuance. 

Amendment  Nos.:  313,  313,  and  313. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR~47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  17,  2000  (65  FR  31356). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Jime  21,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  application  for  amendment: 
July  29,  1999. 

Brief  description  of  amendment:  The 
amendment  revised  Surveillance 
Requirement  3.5.2.2.  The  change 
requires  maintaining  a  higher  level  in 
the  condensate  storage  tanks. 

Date  of  issuance:  June  20.  2000. 

Effective  date:  June  20,  2000,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  165. 

Facility  Operating  License  No.  NPF-21 : 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25,  1999  (64  FR  46431). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  20,  2000. 

No  significant  hazards  consideration 
coniments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
November  1, 1999,  as  supplemented  by 
letter  dated  May  10,  2000. 

Brief  description  of  amendment:  This 
amendment  revised  the  fi:«quency  of 
performing  Technical  Specification 
Surveillance  Requirement  (SR)  3.6.1.7.4, 
verification  that  each  containment  spray 
nozzle  is  unobstructed.  The  frequency 
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for  performing  SR  3.6.1.7.4  has  been 
changed  from  once  every  10  years  to 
conditions  following  maintenance 
which  could  result  in  nozzle  blockage. 

Date  of  issuance:  Jime  29,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  113. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  15,  1999  (64  FR 
:'0088). 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  J\me  29,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

GPU  Nuclear,  Inc.  et  al.,  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  application  for  amendment: 
July  7,  1999. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  change  the 
component  surveillance  frequencies  for 
the  following  TSs  to  indicate  a 
frequency  of  once  per  3  months:  Core 
Spray  System  TS  4.4.A.1  and  4.4. A.2, 
Containment  Cooling  System  TS  4.4.C.1, 
Emergency  Service  Water  System  TS 
4.4.D.1,  Fire  Protection  System  TS  4.4.F 
(isolation  valves  only),  and  Pressure 
Suppression  Chamber — Drywell 
Vacuxmi  Breakers  TS  4.5.F.5.a.  The  TSs 
currently  stipulate  a  component 
surveillcUice  frequency  of  once  per 
month.  Also,  the  amendment  revised  TS 
pages  4.4-1  and  4.4-2  to  incorporate 
editorial  format  changes  and  TS  page 
4.4-3  to  accommodate  the  expanded 
text. 

Date  of  Issuance:  June  26,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR-16: 
Amendment  revised  the  Technical 
Specifications.  Date  of  initial  notice  in 
Federal  Register:  October  20.  1999  (64  FR 
56531). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  26,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  29,  1999. 

Description  of  amendment  request: 
The  amendment  relocates  Surveillance 
Requirement  4.8.1.1.2f.l  which  requires 
inspection  of  the  Emergency  Diesel 
Generator  (EDGs)  at  least  once  per  18 
months  in  accordance  with  procedures 
prepared  in  conjunction  with  its 
manufactiuer  from  the  Technical 
Specifications  to  the  Seabrook  Station 
Technical  Requirements  Manual. 

Date  of  issuance:  June  16,  2000. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  71. 

Facility  Operating  License  No.  NPF-36: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  26,  2000  (65  FR  4281). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  16,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  30,  1999,  as  supplemented  on 
April  28,  2000. 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  (TSs)  by:  (1)  Inclusion  of 
a  new  Administrative  Control  TS  6.7.6i 
for  establishing,  implementing,  and 
maintaining  a  Diesel  Fuel  Oil  Testing 
Program  for  testing  new  and  stored  fuel 
oil;  (2)  relocation  of  current  surveillance 
requirement  (SR)  4.8.1.1. 2d  and  SR 
4.8.1.1.2e.l,  containing  SRs  for  fuel  oil 
sampling  and  testing,  to  the  Diesel  Fuel 
Oil  "Testing  Program  in  the  Seabrook 
Station  Technical  Requirements  (SSTR) 
Manuail;  (3)  revision  of  SR  4.8.1.1. 2d  to 
reference  the  Diesel  Fuel  Oil  Testing 
Program  as  a  surveillance  requirement; 
(4)  inclusion  of  additional  surveillance 
requirements  to  SR  4.8.1.2  for  checking 
and  removing  accumulated  water  from 
the  day  and  storage  fuel  oil  tanks, 
verifying  new  and  stored  fuel  oil 
properties  and  visually  inspecting  diesel 
generatot  exhaust  leakage  when  the 
plant  remains  in  Modes  5  and  6  of 
operation;  (5)  relocation  to  the  Diesel 
Fuel  Oil  Testing  Program  SR  4.8.1.12h 
for  cleaning  diesel  fuel  storage  tanks  at 
a  10-year  frequency  to  the  SSTR 
Manual;  and  (6)  revision  of  TS  Bases  3/ 


4.8.1  by  adding  a  statement  that  the 
exceptions  to  the  certain  Regulatory 
Guides  are  specified  in  the  plant's 
Updated  Final  Safety  Analysis  Report. 

Date  of  issuance:  June  27.  2000. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  73. 

Facility  Operating  License  No.  NPF-86: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  17,  2000  (65  FR  31358). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atiantic  Energy  Service 
Corporation,  et  al.,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  14, 
2000. 

Description  of  amendment  request: 
This  amendment  revises  the  Technical 
Specifications  by  relocating  Sections  3/ 
4.9.5,  "Communications",  3/4.9.6, 
"Refueling  Machine",  and  3/4.9.7, 
"Crane  Travel — Spent  Fuel  Storage 
Areas"  to  the  Seabrook  Station 
Technical  Requirement  Manual. 

Date  of  issuance:  Jime  23,  2000. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  72. 

Facility  Operating  License  No.  NPF-86: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  17,  2000  (65  FR  31358). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  23,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
March  16,  2000.  as  supplemented  by 
letters  dated  April  11,  April  19,  June  2, 
and  Jime  9,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  several  sections  of 
the  improved  Technical  Specification 
(ITS)  to  correct  19  editorial  errors  made 
in  either  (1)  the  application  dated  June 
2,  1997,  (and  supplemental  letters)  for 
the  rrSs,  or  (2)  the  certified  copy  of  the 
ITSs  that  was  submitted  in  the 
licensee's  letters  of  May  19  and  27, 
1999.  The  proposed  amendment  would 
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also  revise  10  instances  of  incorrect 
incorporation  of  the  CTS  into  the  ITS. 
One  of  the  proposed  editorial  errors  and 
one  of  the  incorrect  incorporations  of 
the  CTS  will  be  addressed  in  a  future 
letter.  The  ITSs  were  issued  as  License 
Amendments  135  and  135  dated  May 
28, 1999. 

Date  of  issuance:  June  21,  2000. 

Effective  date:  June  21,  2000,  to  be 
implemented  by  June  30,  2000. 

Amendment  Nos.:  Unit  1-142;  Unit 
2-142 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  19,  2000  (65  FR  21032). 

The  April  19,  June  2,  and  June  9, 
2000,  supplemental  letters  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  staff's  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of- the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  21.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
December  27,  1999,  as  supplemented 
April  11,  2000. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  (TSs)  4.6.2.2.b, 
■  "Suppression  Pool  Spray,"  and 
4.6.2.3.b,  "Suppression  Pool  Cooling," 
to  modify  the  acceptance  criteria 
associated  with  flow  rate  testing  of  the 
Residual  Heat  Removal  system  pumps. 

Date  of  issuance:  June  16,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  128. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  m  Federal 
Register:)anuciT\  26.  2000  (65  FR  4289) 

The  April  11,  2000.  supplement 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
Significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register  notice. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  16,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
November  5, 1999,  as  supplemented 
December  3,  1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  applicability  for 
the  reactor  power  distribution  limits 
and  Average  Power  Range  Monitor  gain 
adjustments.  The  applicability  is  revised 
to  operation  at  S  25%  Rated  Thermal 
Power. 

Date  of  Issuance:  June  21,  2000. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  188. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  29,  1999  (64  ?R 
73102) 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  21,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
January  19,  2000. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  15.4.4-n.A  to  clarify  that 
a  different  primary  contaiimient  tendon 
may  be  designated  a  control  tendon 
providing  that  the  new  control  tendon 
has  not  previously  been  physically 
changed  (e.g..  retensioned). 

Date  of  issuance:  Jxme  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  196  and  201. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8,  2000  (65  FR  12295). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Jime  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
October  27, 1998,  as  supplemented  on 
February  23,  2000. 


Brief  description  of  amendment:  The 
amendment  revises  the  plugging  limits 
specified  in  TS  4.2.b.  "Steam  Generator 
Tubes,"  for  the  Westinghouse  hybrid- 
expansion-joint  sleeve  and  the 
Westinghouse  laser-welded  sleeve.  The 
proposed  amendment  also  revises  the 
list  of  applicable  references  specified  in 
TS  4.2.b. 

Date  of  issuance:  June  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  148. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18,  1998  (63  FR 
64126).  The  February  23,  2000. 
supplement  is  within  the  scope  of  the 
original  notice  and  does  not  change  the 
proposed  no  significant  hazards 
consideration  finding. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
March  17, 1999,  as  supplemented  April 
23,  July  21,  and  November  2.  1999,  and 
March  6,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Section  6.0, 
Administrative  Controls,  by 
consolidating  management  positions 
and  modifying  review  and  audit 
functions. 

Date  of  issuance:  June  20,  2000. 

Effective  date:  June  20,  2000. 

Amendment  No. :  154. 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  April  7,  1999  (64  FR  17033) 
The  April  23,  July  21 ,  and  November  2, 
1999,  and  March  6,  2000,  letters 
provided  additional  clarifying 
information  that  was  within  the  scope  of 
the  original  application  and  Federal 
Register  notice  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  20,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockvilie,  Maryland,  this  5th  day 
of  July  2000. 
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For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski,   - 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  00-17625  Filed  7-11-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24553:  812-11908] 

The  Pitcairn  Trust  Company,  et  al.; 
Notice  of  Application 

luly  6,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  an  application  under 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  1 7(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  permit 
certain  common  and  collective  trust 
funds,  certain  individual  trust  accounts 
and  certain  limited  partnerships  to 
transfer  their  assets  to  certain  series  of 
a  registered  open-end  management 
investment  company  in  exchange  for 
shares  of  the  series. 
APPUCANTS:  The  Pitcairn  Trust 
Company  ("PTC"),  Pitcairn  Funds  (the 
"Trust"),  Diversified  Value  Fund, 
Diversified  Growth  Fund,  Select  Value 
Fund,  Select  Growth  Fund,  Small  Cap 
Value  Fund,  Small  Cap  Growth  Fund, 
Tax  Exempt  Bond  Fund,  Family 
Heritage  Fund  and  International  Equity 
Fund  (collectively,  the  "Common  Trust 
Funds"),  Employee  Benefit  Large- 
Capitalization  Fund,  Employee  Benefit 
Mid-Capitalization  Fund,  Employee 
Benefit  Small-Capitalization  Fund, 
Employee  Benefit  Fixed  Income  Fund 
and  Employee  Benefit  International 
Equity  Fund  (collectively,  the 
"Collective  Trust  Funds,"  together  with 
the  Common  Trust  Funds,  the  "CTFs"). 
Collectively,  PTC,  the  Trust  and  the 
CTFs  are  referred  to  as  "Applicants." 
FILING  DATES:  The  application  was  filed 
on  December  23,  1999  and  amended  on 
June  29,  2000.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 


should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  27,  2000.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Applicants,  c/o  One 
Pitcairn  Place,  165  Township  Line 
Road,  Suite  3000,  Jenkintown,  PA 
19046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  Janet  M. 
Grossnickle,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  trust,  will  be 
registered  imder  the  Act  as  an  open-end 
management  investment  company  and 
will  offer  a  number  of  series  (each  a 
"Fund")  to  the  public,  each  with 
separate  investment  objectives,  policies, 
and  restrictions.  PTC  will  serve  as 
investment  adviser  to  each  Fund.' 

2.  PTC  is  a  wholly-owned  subsidiary 
of  Pitcairn  Company,  which  is  wholly- 
owned  by  Pitcairn  Group  L.P.  ("PGLP"), 
a  limited  partnership.  PGLP's  limited 
partnership  imits  are  ov^med  by 
approximately  85  adult  Pitcairn  family 
members  and  related  trusts,  trusts 
governed  by  the  Uniform  Transfers  to 
Minors  Act,  foundations  and  religious 
organizations  supported  by  the  Pitcairn 
family.  For  some  of  these  family 
members,  the  beneficial  ownership 
interests  in  PGLP  partnership  units  are 
in  excess  of  5%  of  total  units 
outstanding,  both  in  terms  of  economic 
interest  and  voting  power.  Pitcairn 
family  members  also  beneficially  own, 
primarily  through  trusts,  approximately 
63%  of  the  interests  in  the  Common 
Trust  Fluids.  A  number  of  Pitcairn 
family  members  serve  as  co-trustees  for 
trusts  with,  in  the  aggregate,  more  than 


5%  of  the  total  beneficial  interests  in 
one  or  more  common  Trust  Funds. 
Certain  employee  benefit  plans 
maintained  for  the  benefit  of  employees 
of  PTC  and  its  affiliates,  including  three 
members  of  the  Pitcairn  family  who  are 
employees  of  PTC  ("PTC  Plans"),  own 
70%-85%  of  the  assets  of  the  Collective 
Trust  Funds. 

3.  Each  CFT  is  maintained  by  PTC 
and  is  either  (i)  a  "common  trust  fund" 
as  defined  in  section  584(a)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  ("Code"),  or  (ii)  a  collective 
trust  fund  that  meets  the  requirements 
of  section  401  of  the  Code.  The  CTFs  are 
excluded  from  the  definition  of 
"investment  company"  under  sections 
3(c)(3)  (for  the  Common  Trust  Funds) 
and  3(c)(ll)  (for  the  Collective  Trust 
Funds)  of  the  Act.  Participants  in  the 
CFTs  are  persons  or  entities  for  which 
PTC  acts  as  either  trustee,  executor, 
administrator,  guardian,  or  custodian 
("Participants").  Pitcairn  company 
serves  as  the  general  partner  of  certain 
limited  partnerships  ("Partnerships"), 
the  units  of  which  are  beneficially 
owned  by  clients  of  PTC.  PTC  serves  as 
trustee  for  certain  individual  trust 
accounts  ("IT As")  that  are  held  by  PTC 
as  sole  or  co-trustee  for  the  benefit  of 
individual  clients,  none  of  which  is  a 
Pitcairn  family  member  or  an  entity  in 
which  a  Pitcairn  family  member  has  a 
pecuniary  interest. 

4.  Applicants  propose  to  transfer  in- 
kind  all  of  the  assets  of  each  CFT,  ITA 
and  Partnership  to  one  of  the  Funds 
with  generally  similar  investment 
objectives  in  exchange  for  Class  I  shares 
of  the  respective  Fund  having  an 
aggregate  net  asset  value  equal  to  that  of 
the  assets  transferred  (the 
"Conversions"). 2  Class  I  shares  will  not 
be  subject  to  a  front-end  or  contingent 
deferred  sales  charge,  redemption  fees 
or  rule  12b-l  distribution  fees,  although 
there  may  be  a  shareholder  service  fee 
of  0.25%.  The  assets  of  the  CFTs  to  be 
transferred  will  be  valued  in  accordance 
with  the  provisions  of  rule  17a-7(b) 
under  the  Act,  and  the  shares  of  the 
Funds  issued  will  have  an  aggregate  net 
asset  value  equal  to  the  value  of  the 
assets  transferred.  The  shares  of  the 


'  As  a  "bank"  within  the  meaning  of  section 
202(a)(2)  of  the  Investment  Advisers  Act  of  1940 
("Advisers  Act"),  PTC  currently  is  not  subject  to  the 
registration  requirements  of  the  Advisers  Act. 


^  .^pplicants  also  request  relief  for  future 
transactions  in  which  the  assets  of  a  terminating 
common  or  collective  trust  fund  maintained  by  PTC 
are  exchanged  for  shares  of  a  registered  open-end 
management  investment  company,  or  a  series 
thereof,  advised  by  PTC,  or  any  entity  controlling, 
controlled  by,  or  under  common  control  with  PTC 
when  owners  of  PTC  or  the  PTC  Plans  own  5%  or 
more  of  such  trust  fund  or  such  registered 
investment  company,  or  series  thereof  ("Future 
Transactions").  Applicants  state  that  they  will  rely 
on  the  requested  relief  for  Future  Transactions  only 
in  accordance  with  the  terms  and  conditions 
contained  in  the  application. 
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Funds  issued  to  the  CTFs  will  be 
credited  to  the  account  of  each 
Participant,  pro  rata,  according  to  the 
Participant's  interest  in  the  relevant  CTF 
owned  immediately  prior  to  the 
Conversions.  Following  the 
Conversions,  the  CTFs  will  be 
terminated  and  the  Fund  shares  will  be 
held  by  PTC  (together  with  any  co- 
trustees). In  addition,  the  Partnerships 
will  terminate  at  the  time  of  their 
Conversions.  The  Conversions  of  the 
CTFs  are  scheduled  to  occur  on  or 
before  August  11,  2000.  The 
Conversions  of  the  Partnerships  and 
IT  As  will  occur  approximately  one 
week  before  the  Conversion  of  the  CTFs. 
PTC  will  pay  all  expenses  inciured  in 
connection  with  the  Conversions. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling,  or  purchasing 
from  such  investment  company  any 
security  or  other  property.  Section 
2(a)(3)  of  the  Act,  in  relevant  part, 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person;  and  (c)  if  the  other  person 
is  an  investment  company,  any 
investment  adviser  of  that  company. 
Applicants  state  that,  because  the  CTFs 
may  be  viewed  as  acting  as  principal  in 
the  Conversions,  and  because  the  CTFs 
and  the  Funds  may  be  viewed  as  being 
under  the  common  control  of  PTC, 
within  the  meaning  of  section  2(a)(3)(C) 
of  the  Act,  the  Conversions  may  be 
subject  to  the  prohibitions  of  section 
17(a)  of  the  Act. 

2.  Rule  17a-7  under  the  Act  exempts 
certain  purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirements,  that  the  transaction 
involves  a  cash  payment  against  prompt 
deliverA"  of  the  securities.  Applicants 
state  thai  rule  1 7a-7  may  not  be 
available  for  the  conversions  because, 
among  other  affiliations,  the  owners  of 
PTC  beneficially  own  more  than  one 
half  the  interests  in  the  Common  Trusts 


Funds,  and  the  PTC  Plans  own  70-85% 
of  the  assets  of  the  Collective  Trust 
Funds.  Thus,  Applicants  may  not  meet 
the  sole  affiliation  requirement  of  rule 
17a-7.  In  addition,  Applicants  state  that 
the  Conversions  are  to  be  effected  as  in- 
kind  transfers,  rather  than  in  cash. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
certain  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided, 
among  other  requirements,  that  certain 
conditions  are  satisfied.  Applicants  state 
that  rule  1 7a-8  may  not  be  available  for 
the  Conversions  because  the  CTFs  are 
not  registered  investment  companies.  In 
addition.  Applicants  state  that  the 
CTFS,  IT  As,  Partnerships  and  the  Fimds 
may  be  deemed  to  be  affiliated  for 
reasons  other  than  those  covered  by  rule 
17a-8. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
proposed  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
of  the  Act  provides  that  the  Commission 
may  exempt  any  person  or  transaction 
from  any  provision  of  the  Act  or  any 
rule  thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  to  permit  the 
Conversions  and  under  sections  6(c)  and 
17(b)  to  permit  the  Future  Transactions. 
Applicants  submit  that  the  Conversions 
satisfy  the  standards  for  relief  under 
sections  6(c)  and  17(b)  of  the  Act. 
Applicants  state  that  the  board  of 
trustees  of  the  Trust  (the  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  will  adopt 


procedures  pursuant  to  which  the 
Conversions  may  be  effected  in 
accordance  vdth  rule  17a-7(e),  and  that 
the  provisions  of  rule  17a-7(b),  (c),  (d) 
and  (0  will  be  satisfied.  The 
Conversions  will  not  occur  unless  and 
until  the  Board  (including  a  majority  of 
the  Independent  Trustees)  finds  that 
participation  by  the  Funds  in  the 
Conversions  is  in  the  best  interests  of 
each  Fund  and  that  the  interests  of 
existing  shareholders  of  each  of  the 
Funds  will  not  be  diluted  as  a  result  of 
the  Conversions.  These  findings,  and 
the  basis  upon  which  they  will  be  made, 
will  be  fully  recorded  in  the  minute 
books  of  the  Trust.  In  addition,  before 
the  Conversions  are  entered  into,  PTC 
will  have  determined  in  accordance 
with  its  fiduciary  duties  that  the 
conversions  are  in  the  best  interest  of 
the  ITAs  and  the  Partnerships  and  the 
beneficial  owners  thereof. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Conversions  will  comply  with 
the  terms  of  rule  17a-7(b)  through  (f). 

2.  The  Conversions  will  not  occur 
unless  and  until  the  Board  (including  a 
majority  of  the  Independent  Trustees) 
finds  that  participation  by  the  Funds  in 
the  Conversions  is  in  the  best  interests 
of  each  Fxuid  and  that  the  interests  of 
existing  shareholders  of  such  Fund  will 
not  be  diluted  as  a  result  of  the 
Conversions.  These  findings,  and  the 
basis  upon  which  they  are  made,  will  be 
recorded  fully  in  the  minute  books  of 
the  Trust. 

3.  The  Conversions  will  not  occur 
unless  and  until  (a)  PTC,  as  trustee  and 
fiduciary  of  each  CTF  and  the 
Participants  therein,  has  determined  in 
accordance  v«th  its  fiduciary  duties  that 
the  Conversions  are  in  the  best  interests 
of  Participants  in  each  of  the  CTFs,  and 
(b)  PTC,  as  fiduciary  of  each  ITA  and 
Partnership,  has  determined  in 
accordance  with  its  fiduciary  duties  that 
the  Conversions  are  in  the  best  interests 
of  each  ITA  or  Partnership  and  its 
beneficial  owners. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-17594  Filed  7-11-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-43004;  File  No.  SR-CBOE- 

98-54] 

Sell  Regulatory  Organizations; 
Chicago  Board  Options  Exchange 
Inc.:  Order  Approving  a  Proposed  Rule 
Change  and  Amendment  No  1  to  the 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  2.  3,  4, 
5  and  6  to  the  Proposed  Rule  Change 
Relating  to  Designated  Primary  Market 
Makers 

June  30,  2000. 

I.  Introduction 

On  December  22, 1998,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereunder, ^  a  proposed  rule 
change  to  update  and  reorganize  its 
rules  concerning  designated  primary 
market  makers  ("DPMs").  On  February 
18,  1999,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.'  The  proposed  rule  change,  as 
amended  by  Amendment  No.  1,  was 
published  in  the  Federal  Register  on 
May  3,  1999.* 

On  May  11,  1999,  the  Exchange 
submitted  Amendment  No.  2  to  the 
proposed  rule  change. ^  On  September 
29,  1999,  the  Exchange  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.^  On  December  21,  1999,  the 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE.  to  Kelly  McCormick. 
Attorney,  Division  of  Market  Regulation 
("Division"),  SEC.  dated  February  11,  1999 
("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  41325 
(April  22,  1999).  64  FR  23691. 

'  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  counsel,  CBOE,  to  Kelly  McCormick, 
Attorney,  Division,  SEC,  dated  May  10,  1999 
("Amendment  No.  2").  In  Amendinent  No.  2,  the 
CBOE  made  non-substantive,  grammatical  changes 
to  the  proposed  rule  change. 

*  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Kelly  Riley,  Attorney, 
Division,  SEC,  dated  September  28,  1999 
("Amendinent  No.  3").  In  Amendment  No.  3,  the 
Exchange  proposed  changes  to  propose  Rule  8.82 
regarding  election  procedures.  These  changes  were 
made  to  conform  proposed  Rule  8.82  to  changes 
proposed  to  be  made  to  the  Exchange's  constitution. 
Specifically,  Amendment  No.  3  would  change  the 
date  by  which  member  petitions  for  the  election  of 
members  of  the  Modified  Trading  System  ("MTS") 
Committee  must  be  submitted  and  clarifies  that 
petitions  must  be  signed  by  100  voting  members. 
See  Securities  Exchange  Act  Release  No.  42026 
(October  18,  1999),  64  FR  57499  (October  25,  1999) 
(SR-CBOE-99-43). 


Exchange  submitted  Amendment  No.  4 
to  the  proposed  rule  change.^  On 
February  23,  2000,  the  Exchange 
submitted  Amendment  No.  5  to  the 
proposed  rule  change.^  Finally,  on  May 
25,  2000,  the  Exchange  submitted 
Amendment  No.  6  to  the  proposed  rule 
change.^ 


^  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Kelly  Riley,  Attorney, 
Division,  SEC,  dated  December  16,  1999 
("Amendment  No.  4").  In  Amendment  No.  4,  the 
Exchange  proposes  four  changes  to  the  proposed 
rule  change.  First,  Amendment  No.  4  proposed 
subparagraph  (a)(viii)  to  proposed  Rule  8.85  to 
provide  that  a  DPM  shall  not  initiate  a  transaction 
for  its  own  account  that  would  result  in  putting  into 
effect  any  stop  or  stop  limit  order,  which  the  DPM 
represents  as  agent,  unless  approved  by  a  Floor 
Official  and  guaranteed  by  the  DPM  that  the  stop 
or  stop  limit  order  will  be  executed  at  the  same 
price  as  the  electing  transaction. 

Second,  Amendment  No.  4  deletes  the  portion  of 
proposed  Rule  8.85(b)  that  granted  the  MTS 
Committee  the  discretion  to  authorize  a  DPM  to 
represent  discretionary  orders  in  unusual 
circumstances. 

Third,  Amendment  No.  4  revises  the  Guidelines 
for  Exemptive  Relief  under  proposed  Rule  8.91(e), 
which  provides  that  the  guidelines  may  be 
supplemented  or  modified  by  the  Exchange  in 
individual  cases  when  the  Exchange  deems  it 
appropriate.  The  provision  would  be  amended  to 
better  define  the  Exchange's  discretion  to  be  limited 
to  only  allow  the  Exchange  to  supplement  the 
guidelines  in  a  manner  that  is  consistent  with  the 
intent  of  the  original  requirements.  But  see 
Amendment  No.  6  infra,  note  9. 

Fourth,  Amendment  No.  4  deletes  the  phrase 
"approve  an  interim  DPM"  and  replaced  it  with 
"approve  a  DPM  on  an  interim  basis  "  in  proposed 
Rule  8.83(f)(i),  to  clarify  that  a  DPM  appointed  on 
an  interim  basis  is  subject  to  all  of  the  DPM 
obligations. 

"Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Kelly  Riley,  Attorney, 
Division,  SEC,  dated  February  17.  2000 
("Amendment  No.  5").  In  Amendment  No.  5,  the 
CBOE  confirms  that  any  changes  to  the  DPM 
financial  guidelines  proposed  by  the  MTS 
Committee  must  be  submitted  to  the  Commission, 
pursuant  to  SEC  Rule  19b-4. 

^  Letter  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Kelly  Riley,  Attorney, 
Division.  SEC,  dated  May  24,  2000  ("Amendment 
No.  6").  In  Amendment  No.  6,  the  Exchange 
proposes  three  changes  to  the  rule  filing.  First,  the 
Exchange  proposes  to  add  language  to  proposed 
Rule  8.85  (a)(viii)  to  make  it  consistent  with  the 
current  language  of  CBOE  Rule  8.80(c)(7). 

Second,  the  Exchange  proposes  to  delete 
paragraph  (c)(iii)  of  proposed  Rule  8.85  and  adds 
language  addressing  the  same  issue  to  proposed 
rule  8.88.  Therefore,  proposed  Rule  8.88  now  states 
that  the  review  of  a  DPM's  operations  and 
performance  shall  include,  among  other  things,  an 
evaluation  of  the  extent  to  which  a  DPM  has 
satisfied  its  obligations  under  proposed  Rule  8.85 
and  has  otherwise  acted  in  ways  reasonably 
designed  to  make  the  Exchange  competitive  with 
other  markets  that  trade  the  same  options  allocated 
to  the  DPM,  taking  into  account  the  Exchange's 
market  share. 

Third,  the  Exchange  proposed  to  delete  the 
proposed  provision  granting  discretion  to  the 
Exchange  under  the  Guidelines  for  Exemptive 
Relief  under  proposed  Rule  8.91(e).  As  amended, 
the  Exchange  proposes  to  allow  DPMs  and  members 
affiliated  with  DPMs  to  structiufl  their  corporate 
organizations  in  a  manner  so  as  to  create  a 
functional  separation  between  the  0PM  and  the 


The  Commission  received  two 
comment  letters  on  the  proposal. i°  This 
order  approves  the  proposed  rule 
change,  as  amended  by  Amendment  No. 

I,  and  approves  Amendment  Nos.  2,  3. 
4,  5,  and  6  to  the  proposed  rule  change 
on  an  accelerated  basis.  The 
Commission  is  also  soliciting  comment 
on  Amendment  Nos.  2,  3,  4,  5  and  6  to 
the  proposed  rule  change  from 
interested  persons. 

II.  Background 

The  Exchange's  DPM  program  began 
as  a  pilot  program  in  1987  with  4  DPMs 
that  were  allocated  a  total  of  1 1  equity 
option  classes.  In  1994.  the  Commission 
approved  the  DPM  program  on  a 
permanent  basis."  Since  its 
introduction,  the  DPM  program  has 
grown  significantly.  In  [une  1999,  the 
members  of  the  Exchange  voted  to 
expand  the  DPM  program  floor-wide  to 
all  equity  options  classes,  as  well  as 
specified  index  options  and  structured 
products.  According  to  the  Exchange, 
currently  there  are  58  DPMs  that  have 
been  allocated  over  1400  options 
products. 

Since  its  inception,  the  Exchange  has 
developed  procedures  for  implementing 
the  rule  provisions  that  govern  the 
program.  Currently.  CBOE  Rules  8.80 
and  8.81  govern  the  DPM  program.  In 
this  rule  filing,  the  Exchange  seeks  to 
update  these  DPM  rules  to  incorporate 
the  various  procedures  that  have  been 
implemented  pursuant  to  CBOE  Rules 
8.80  and  8.81  and  to  incorporate  various 
proposed  changes.  In  addition,  the 
Exchange  proposes  to  reorganize  the 
rules  by  creating  12  separate  rules  that 
each  address  the  12  primary  aspects  of 
the  DPM  program. '2 


affiliate,  instead  of  the  current  requirement  of 
separate  and  distinct  organizations.  All  of  the  other 
requirements  under  the  guidelines,  however, 
remain  intact. 

Finally,  in  Amendment  No.  6,  the  Exchange 
clarifies  that  any  changes  to  the  formula  for 
determining  the  participation  entitlement,  pursuant 
to  proposed  Rule  8.87,  must  be  submitted  to  the 
Commission,  pursuant  to  SEC  Rule  19b-4. 

'"Letter  from  James  I.  Gelbort,  to  Jonathan  G. 
Katz,  Secretary.  SEC.  dated  May  21.  1999;  letter 
from  John  L.  Rushlie.  to  Kelly  Riley,  Attorney, 
Division,  received  on  November  19,  1999. 

>'  Securities  Exchange  Act  Release  No.  34999 
(November  22.  1994).  59  FR  61361  (November  30. 
1994)  (File  No.  SR-CBOE-94-36). 

'2  The  Exchange  filed  a  substantially  similar 
proposed  rule  change  with  the  Commission  in  1998. 
See  Securities  Exchange  Act  Release  No.  40041 
(May  28.  1998).  63  FR  30525  (June  4.  1998) 
("Original  Proposal").  After  the  Original  Proposal 
was  submitted,  however,  the  Exchange  received  a 
member  petition  concerning  the  transfer  of  DPM 
appointments.  As  a  result  of  the  member  petition, 
the  CBOE  withdrew  the  Original  Proposal.  After  the 
CBOE  withdrew  the  Original  Proposal,  it  engaged 
its  members  in  a  dialogue  about  DPM  transferability 
by.  among  other  things,  holding  membership 
meetings.  The  CBOE  Board  of  Directors  re-approved 
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111,  Description  of  the  Proposed  Rule 
Change 

A.  Proposed  Rule  8.80— DPM  Defined 

Proposed  Rule  8,80  defines  a  DPM  as 
a  member  organization  that  is  approved 
by  the  Exchange  to  function  as  a  market 
maker,  floor  broker,  and  order  book 
official  in  allocated  securities.  Proposed 
Rule  8.80  also  clarifies  that  the  MTS 
Committee  approves  DPM  appointments 
while  the  Exchange's  Allocation 
Committee  and  Special  Product 
Assignment  Committee  determines 
vkhich  securities  will  be  allocated  to 
each  DPM," 

B.  Proposed  Rule  8.81— DPM  Designees 

Proposed  Rule  8.81  sets  forth  the 
requirements  applicable  to  DPM 
Designees.  A  DPM  Designee  is  an 
individual  approved  by  the  MTS 
Committee  to  represent  the  DPM  in  its 
capacity-  as  a  DPM,  Since  a  DPM,  as 
defined  in  proposed  Rule  8,80,  must  be 
a  member  organization,  proposed  Rule 
8.81  provides  that  a  DPM  may  only  act 
through  its  DPM  Designees. 

C.  Proposed  Rule  8.82— MTS  Committee 

Proposed  Rule  8.82  governs  the 
composition  of  the  MTS  Committee, 
The  proposal  retains  the  current  11 
members  composition,  which  consists 
of  the  Vice-Chairman  of  the  Exchange, 
the  Chairman  of  the  Market  Performance 
Committee,  four  members  whose 
primary  business  is  as  a  market  maker, 
two  members  whose  primary  business  is 
as  a  market  maker  or  as  a  DPM 
Designee,  one  member  whose  primary 
business  is  as  a  floor  broker  who  is  not 
associated  with  a  member  organization 
that  conducts  public  customer  business, 
and  two  persons  associated  with 
member  organizations  that  conduct 
public  customer  business. 

D.  Proposed  Rule  8.83— Approval  To 
Act  as  a  DPM 

Proposed  Rule  8,83  sets  forth  the 
criteria  that  may  be  considered  by  the 
MTS  Committee  when  making  DPM 
application  decisions.  Specifically,  the 
MTS  Committee  may  consider  such 
factors  as  adequacy  of  capital, 
operational  capacity,  trading 
experience,  regulatory  history,  and 
market  performance.  In  addition,  an 
applicant  may  present  any  other  matter 
that  it  wishes  the  MTS  Committee  to 
consider  in  conjunction  with  the 


a  substantially  similar  proposed  rule  change,  which 
was  then  presented  to  the  CBOE  members  for  a 
vote.  The  CBOE  members  approved  the  current 
proposed  rule  change  on  December  14. 1998. 

"The  Exchange's  process  for  allocating  securities 
to  DPMs  and  market-maker  trading  crowds  is  set 
forth  in  CBOE  Rule  8.95. 


approval  decision.  As  with  most 
decisions  of  the  MTS  Committee,  any 
applicant  not  approved  by  the  MTS 
Committee  to  act  as  a  DPM  may  appeal 
that  decision  to  the  Exchange's  Appeals 
Committee,  pursuant  to  Chapter  XDC  of 
the  Exchange's  Rules.  The  appeal 
procedures  provide  the  right  to  a  formal 
Appeals  Committee  hearing  concerning 
any  approval  decision,  and  the  decision 
of  the  Appeals  Committee  may  be 
appealed  to  the  Board  of  Directors, 
pursuant  to  CBOE  Rule  19.5. 

E.  Proposed  Rule  8.84 — Conditions  on 
the  Allocation  of  Securities  To  DPMs 

Proposed  Rule  8.84  grants  the  MTS 
Committee  new  authority  to  establish  (i) 
restrictions  applicable  to  all  DPMs 
regarding  the  concentration  of  securities 
allocable  to  a  single  DPM  and  to 
affiliated  DPMs,  and  (ii)  minimum 
eligibility  standards  applicable  to  all 
DPMs  which  must  be  satisfied  for  a 
DPM  to  receive  allocations  of  securities, 
including  but  not  limited  to,  standards 
relating  to  adequacy  of  capital  and 
number  of  personnel.  If  a  DPM  is  not 
performing  to  the  required  level  with 
the  securities  it  has  already  been 
allocated,  the  MTS  Committee  may  limit 
the  DPM's  eligibility  to  recieve 
additional  securities. 

F.  Proposed  Rule  8.85— DPM 
Obligations 

Proposed  Rule  8.85  establishes  that 
each  DPM,  with  respect  to  each  of  its 
allocated  securities,  must  fulfill  all  of 
the  obligations  under  Exchange  Rule 
applicable  to  market  makers,  floor 
brokers,  and  order  book  officials.  The 
proposed  rule  also  sets  forth  the  specific 
obligations  of  DPMs  that  are  currently 
contained  in  CBOE  Rule  8.80,  some  of 
which  have  been  modified  to  clarify 
their  scope. 

For  example,  proposed  Rule 
8.85(a)(ix)  restates  the  current 
requirement  that  the  DPM  is  responsible 
for  determining  any  formula  used  for 
generating  automatically  updated 
market  quotes  and  for  disclosing  the 
elements  of  the  formula  (unless 
exempted  as  proprietary  by  the  MTS 
Committee)  to  the  trading  crowd. 
Proposed  Rule  8.85(a){ix)  provides  the 
specific  elements  of  the  formula  that 
must  be  disclosed,  such  as  the  option 
pricing  calculation  model,  volatility, 
interest  rate,  dividend,  and  what  is  used 
to  represent  the  price  of  the  underlying 
security. 

Proposed  Rule  8,85(b)(i)  restates  the 
current  requirement  that  a  DPM  is 
obligated  to  place  in  the  public  order 
book  any  order  in  the  DPM's  possession 
that  is  eligible  for  entry,  subject  to  two 
exceptions.  First,  proposed  Rule 


8,85(b)(i)(A)  clarifies  that  a  DPM  is  not 
obligated  to  place  a  book-eligible  order 
in  the  book  if  the  DPM  immediately 
executes  the  order  upon  receipt. 
Second,  proposed  Rule  8.85(b)(ii)(B) 
provides  that  a  DPM  may  refi^  from 
placing  a  book-eligible  order  in  the 
public  order  book  if  the  customer  who 
placed  the  order  so  requests,  so  long  as 
the  DPM  announces  the  information 
concerning  the  order  that  would  have 
been  displayed  had  the  order  been 
placed  in  the  public  order  book  in 
public  open  outcry. 

Proposed  Rule  8.85(b)(ii)  states  that  a 
DPM  may  not  remove  any  order  from 
the  public  order  book  except  in  two 
circumstances.  First,  proposed  Rule 
8.85(b)(ii)  clarifies  that  a  DPM  may 
remove  orders,  which  have  been 
cancelled,  executed,  or  have  expired 
from  the  public  order  book.  Second, 
proposed  Rule  8.85(b)(ii)  clarifies  that  a 
DPM  may  return  an  order  to  the  niunber 
that  placed  the  order  upon  such 
member's  request. 

In  proposed  Rule  8,85{b)(iii),  the 
Exchange  restates  its  ciurent 
requirement  that  a  DPM  must  accord 
priority  to  any  order  that  the  DPM 
represents  as  agent  over  the  DPM's 
principal  transactions.  Proposed  Rule 
8.85(b)(iv)  restates  the  current  DPM 
prohibition  that  a  DPM  may  not  charge 
any  brokerage  commission  for  any  order 
execution  for  which  the  DPM  acted  as 
both  principal  and  agent.  There  is, 
however,  an  exception  to  this 
prohibition  set  forth  in  proposed  Rule 
8.85(b)(iv),  if  the  customer  consents. 

Finally,  proposed  Rule  8.85(c)(vi)  is  a 
new  provision  that  requires  that  each 
DPM  segregate,  in  a  manner  prescribed 
by  the  MTS  Committee,  its  DPM 
businesses  and  activities  from  its  other 
non-DPM  businesses  and  activities. 

G.  Proposed  Rule  8.86— DPM  Financial 
Requirements 

Proposed  Rule  8.86  sets  forth  the 
financial  requirements  for  DPMs. 

H.  Proposed  Rule  8.87 — Participation 
Entitlement  of  DPMs 

The  Exchange  proposes  to  formalize 
the  authority  of  the  MTS  Committee  to 
determine  the  participation  entitlement 
for  DPMs  in  proposed  Rule  8.87. '■» 

/.  Proposed  Rule  8.88— Review  of  DPM 
Operations  and  Performance 

Proposed  Rule  8, 88(a)  restates  the 
current  rule  provision  that  the  MTS 
Committee  or  a  subcommittee  thereof 
may  conduct  a  review  of  a  DPM's 


'■•  Any  changes  to  the  formula  established  by  the 
MTS  Committee  shall  be  submitted  to  the 
Commission,  pursuant  to  SEC  Rule  19b-4,  See 
Amendment  No,  6, 
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operations  and  performance  at  any  time. 
In  addition,  proposed  Rule  8.88(a) 
clarifies  that  a  DPM  and  its  associated 
persons  are  obligated  to  submit 
information  requested  by  the  MTS 
Committee  relating  to  such  a  review. 
The  proposed  rule  requires  that  each 
DPM  be  reviewed  on  an  annual  basis 
rather  than  a  quarterly  basis  as  is 
currently  required.  As  part  of  the 
review,  the  MTS  Committee  will 
consider,  among  other  things,  whether  a 
DPM  has  satisfied  its  obligations  under 
proposed  Rule  8.85.'^ 

Proposed  Rule  8.88fb)  expands  the 
market  performance  evaluation 
responsibilities  of  the  MTS  Committee 
by  requiring  it  to  perform  market 
performance  evaluations  and  remedial 
action  functions  for  market  makers  and 
floor  brokers  that  regularly  trade  at  DPM 
stations.  Proposed  Rule  8.88(c)  provides 
that  members  of  the  MTS  Committee 
may  perform  the  functions  of  a  floor 
official  at  DPM  trading  stations. 

/.  Proposed  Rule  8.89— Transfer  of  DPM 
Appointments 

Under  current  CBOE  Rule  8.80(b)(3). 
a  DPM  appointment  may  not  be 
transferred  without  the  approval  of  the 
MTS  Committee.  Proposed  Ride  8.89 
expands  upon  this  provision  by  setting 
forth  a  detailed  procedure  to  be 
followed  by  a  DPM  in  the  event  it 
proposes  to  sell,  transfer,  or  assign  any 
of  its  interest.  The  proposed  rule  change 
also  includes  standards  to  be  applied  by 
the  MTS  Conunittee  to  determine 
whether  or  not  to  approve  the  transfer 
request. 

K.  Proposed  Rule  8.90 — Termination, 
Conditioning,  or  Limiting  Approval  To 
Act  as  a  DPM 

Proposed  Rule  8.90  governs  the  MTS 
Committee's  authority  to  terminate, 
condition,  and  limit  the  approval  of  a 
DPM.  The  proposed  rule  restates,  with 
certain  clarifications,  provisions  that  are 
currently  contained  in  CBOE  Rule  8.80. 

L.  Proposed  Rule  8.91 — Limitations  on 
Dealings  of  DPMs  and  Affiliated  Persons 
of  DPMs  and  Guidelines  for  Exemptive 
Relief  Under  Rule  8.91(e)  for  Members 
Affiliated  With  DPMs 

Proposed  Rule  8.91  restates  that  rule 
provisions  that  are  currently  found  in 
CBOE  Rule  8.81.  which  restricts  the 
dealings  of  DPMs  and  persons 
associated  with  DPMs. 


The  proposed  Guidelines  for 
Exemptive  Relief  set  forth  the  steps  that 
a  member  affiliated  with  a  DPM  must 
undertake  to  seek  an  exemption  from 
the  prohibitions  found  in  proposed  Rule 
8.91  (a)  through  (c).  The  Guidelines 
provide  specific  requirements  and 
procediu-es  that  affiliated  members  must 
establish  to  prevent,  among  other  things, 
the  use  of  material  non-public  corporate 
or  market  information  that  may  be  in  the 
possession  of  the  affiliated  member  from 
influencing  the  conduct  of  the  DPM  or 
to  avoid  the  use  of  DPM  meuket 
information  to  influence  the  affiliated 
member's  conduct.  The  Exchange  has 
proposed  to  allow  DPMs  and  their 
affiliated  members  to  stnictiu-e  their 
corporate  organizations  in  such  a 
manner  as  to  create  a  functional 
separation,  unlike  the  current  rule, 
which  requires  that  the  DPM  and  its 
affiliate  be  actual  separate  and  distinct 
organizations. '8 

M.  Deletions  from  Current  DPM  Rules 

The  CBOE  also  proposes  to  delete 
several  provisions  of  the  current  DPM 
rules. 

IV.  Summary  of  Comments  and  CBOE 
Response 

The  Commission  received  two 
comment  letters  on  the  proposed  rule 
change.  ^^  The  Exchange  submitted 
written  responses  to  the  issues  raised  in 
each  comment  letter. ^^  The  issues  raised 
by  the  commenters  and  the  Exchange's 
response  are  summarized  below. 

First.  Mr.  Gelbort  requested  that  the 
Exchange  clarify  the  relationship 
between  CBOE  Regulator}'  Circular 
RG97-114,  and  the  proposed  rule 
change.  In  RG97-114.  the  commenter 
stated  that  the  Exchange  "arguably 
expanded  the  scope  of  DPM 
responsibilities  and  obligations  beyond 
those  specifically  enumerated  in  CBOE 
rules." 

The  Exchange  responded  that  it 
strongly  disagreed  with  Mr.  Gelbort's 
assertion  that  RG97-114  exceeded  the 
provisions  of  the  Exchange's  rules.  The 
Exchange  stated  that  the  regulatory 
circular  merely  restated  various 
responsibilities  and  obligations  of  DPMs 
that  were  specifically  set  forth  in  the 
Exchange's  rules.  Furthermore,  the 
Exchange  stated  that  the  regulatory 
circular  merely  provided  an  explanation 
regarding  how  these  provisions  apply  to 
specific  situations. 


''  See  Amendment  No.  6,  supra  note  9.  As  set 
forth  in  Amendment  No.  6.  the  MTS  Committee 
will  consider  whether  the  DPM  has  acted  in  ways 
that  are  reasonably  designed  to  make  the  Exchange 
competitive  with  other  markets  that  trade  the  same 
securities  by  considering  the  Exchange's  market 
share  in  those  multiple-traded  options. 


'•  See  Amendment  No.  6,  supra  note  9. 

"  See  supra  note  10. 

'*  See  letters  from  Arthur  B.  Reinstein,  Assistant 
General  Counsel,  CBOE,  to  Kelly  Riley,  Attorney, 
Division,  SEC,  dated  July  7, 1999  and  February  17. 
2000. 


The  Exchange  stated  that  it  intends  to 
issue  a  new  regulatory  circular  upon  the 
effectiveness  of  this  proposed  rule 
change  that  will  replace  RG97-114.  The 
new  circular  will  contain  updated  rule 
references  and  will  describe  the  updated 
rule  provisions.  The  Exchange  further 
stated  that  since  RG97-114  will  be 
superceded,  there  should  be  no 
confusion  about  the  relationship 
between  it  and  the  new  proposed  rules. 

Second,  Mr.  Gelbort  stated  that 
proposed  Rule  8.85(a){ix).  which 
provides  that  the  DPM  has  the 
obligation  to  determine  the  formula  for 
generating  automatically  updated 
market  quotes  and  to  disclose  the 
formula  to  members  at  the  trading 
station,  mandates  continued  DPM 
control  over  the  sole  system  for  setting 
quotes  in  a  crowd  and  restricts  the 
ability  of  most  other  market  makers  to 
adequately  make  independent  markets. 

The  Exchange  responded  that  the 
obligation  set  forth  in  proposed  Rule 
8.85(a)(ix)  is  a  restatement  of  ciurent 
Rule  8.80(c)(3).  The  Exchange  stated 
that  the  proposal  clarifies  the 
components  of  the  formula  generated  by 
the  DPM  for  automatically  updating 
market  quotes  that  must  be  disclosed  to 
the  trading  crowd.  In  addition,  the 
proposal  provides  the  MTS  Committee 
with  the  discretion  to  allow  a  DPM  to 
keep  proprietary  information  about  the 
formula  confidential 

In  response  to  Mr.  Gelbort's  statement 
that  DPMs  should  not  have  control  over 
these  formulas,  the  Exchange  responds 
that  this  would  be  antithetical  to  the 
nature  and  purpose  of  the  DPM  system. 
The  Exchange  states  that  the  DPM 
system  is  a  unitar\'  specialist-type 
trading  system  and  one  of  its  primary 
objectives  is  to  provide  for  the 
centralization  of  trading  functions.  The 
Exchange  believes  it  is  imperative  that 
the  DPM  have  control  over  the 
disseminated  market  quotations  to  be 
able  to  fulfill  its  DPM  obligations.  An 
integral  part  of  controlling  the  DPM's 
disseminated  quotes,  CBOE  argues,  is 
the  ability  of  the  DPM  to  determine  how 
automatically  updated  market  quotes 
are  generated 

Responding  to  Mr.  Gelbort's  assertion 
that  this  proposal  would  restrict  the 
ability  of  other  market  makers  to  make 
an  independent  market,  the  Exchange 
stated  that  market  makers  will  continue 
to  have  the  ability  to  improve  an 
automatically  updated  market  quote 
through  open  outcry  The  Exchange 
explained  that  CBOE  quote  reporters  are 
assigned  to  each  trading  crowd  to  input 
market  quotations  verbalized  by 
members  of  the  crowd.  Moreover,  a 
DPM  has  the  obligation  to  assure  that 
disseminated  market  quotes  are 
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accurate,  which  includes  assuring  any 
market  maker  quote  that  improves  the 
market  is  properly  disseminated. 

Third,  Mr  Gelbort  suggested  that  the 
last  sentence  of  8.85(a){ix)  could  be  read 
to  relieve  non-DPM  market  makers  of 
certain  market  maker  obligations  while 
in  the  presence  of  a  DPM  This  sentence 
states  that,  in  the  event  of  inconsistency 
between  specific  DPM  obligations  in 
proposed  Rule  8.85  "and  the  general 
market  maker  obligations  found  under 
the  market  maker  rules,  the  specific 
obi. gallons  applying  to  the  DPM  shall 
govern  The  E.xchange  responded  that  it 
did  not  agree  with  the  commenter's 
interpretation  and  stated  that  proposed 
Rule  8.85(a)(ix)  does  not.  and  will  not 
be  interpreted  to.  relieve  market  makers 
of  any  obligations  under  the  Exchange's 
rules. 

Finally,  Mr.  Gelbort  suggested,  in 
reference  to  proposed  Rule  8.88(c),  that 
MTS  Committee  members  acting  as  floor 
officials  or  otherwise  should  be 
specifically  precluded  from  intervening 
in  any  dispute  that  involves  an  affiliated 
member  or  co-emplovee. 

The  Exchange  responded  that  current 
Exchange  procedures  already  preclude 
such  conflicts.  The  CBOE  submitted 
Regulatory^  Circular  RG96-81.  which 
sets  forth  committee  standards  and 
procedures  and  specifically  provides 
that  a  committee  member  should  recuse 
himself  from  participation  in  any 
committee  action  if  he  believes  that  he 
may  not  be  able  to  participate  in  a  fair 
and  impartial  manner.  In  particular,  if 
the  committee  member  has  a  business 
relationship  with  an  individual  or  endty 
that  IS  the  subject  of  a  committee 
discussion  or  vote,  member  recusal 
would  be  appropriate.  The  Exchange 
believes  that  this  regulatory  circular 
specifically  addresses  the  concerns 
raised  by  Mr.  Gelbort. 

In  his  comment  letter,  Mr.  Rushlie 
raised  two  concerns  with  the  proposed 
rule  change  First,  Mr.  Rushlie  asserted 
that  he  believed  that  the  "new"  DPM 
system  would  limit  competition  within 
each  pit  because  non-DPM  traders 
would  be  forced  to  "go  along  with  the 
DPM's  markets"  or  risk  being  cut  out  of 
trades.  Second.  Mr.  Rushlie  questioned 
the  validity  of  the  member  vote  taken  to 
approve  the  proposed  rule  change. 
Specifically,  he  asserted  that  seat 
holders  not  present  on  the  floor  of  the 
Exchange  were  not  given  the 
(opportunity  to  vote  on  the  proposal. 

In  response  to  Mr.  Rushiie's 
comments,  the  Exchange  first  clarified 
that  the  DPM  system  is  not  new  to  the 
CBOE  floor  and  that  the  proposal  only 
seeks  to  reorganize  and  restructure  the 
current  rules  applicable  to  DPMs.  The 
Exchange  strongly  disagreed  vdth  Mr. 


Rushiie's  first  concern  about  market 
makers  being  forced  to  go  along  with 
DPMs  or  risk  being  cut  out  of  trades. 
The  Exchange  stated  that  any  action  on 
the  floor  that  wovdd  act  to  discourage  a 
member  from  making  competitive 
markets  would  be  a  serious  rule 
violation.  Further,  the  Exchange  noted 
that  Mr.  Rushlie  failed  to  identify  any 
proposed  rule  that  would  restrict  the 
ability  of  a  market  maker  from 
competing  with  a  DPM  to  improve  DPM 
markets. 

In  response  to  Mr.  Rushiie's  comment 
that  the  vote  was  invalid  because  seat 
owners  were  not  provided  with  the  right 
to  vote  on  the  proposal,  the  Exchange 
cited  CBOE  Rule  8  95.03.  This  rule 
states  that  a  trading  crowd  may  decide 
that  it  no  longer  wishes  to  trade  an 
options  class  that  opened  for  trading 
prior  to  May  1,  1987.  Pursuant  to  this 
rule,  market  makers  and  floor  brokers 
that  satisfy  specified  transaction 
requirements  may  vote.  The  rule, 
however,  does  not  require  that  a 
member  own  a  membership  to  be 
eligible  to  vote.  Thus,  according  to  the 
Exchange,  the  vote  was  held  in  a 
manner  consistent  with  its  rules. 

Finally,  the  Exchange  stated  that 
Exchange  members  were  given  ample 
notice  and  opportunity  to  vote  on  the 
proposal  before  its  submissions  to  the 
Commission  and  that  members  voted  to 
approve  the  proposal. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'^  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
Sections  6(b)(3)2o  and  6(b)(5)2i  of  the 
Act.  Section  6fb)(3)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  assure  a  fair  representation  of 
its  members  in  the  administration  of  its 
affairs. •^'^  Section  6(h)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 


'^In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

20  15U.S.C.  78fa))(3). 

"  15  U.S.C.  78f(b)(5). 

"15  U.S.C  785b)(3). 


general,  protect  investors  and  the  public 
interest. 23  Moreover,  Section  6(b)(5) 
requires  that  the  rules  of  a  national 
securities  exchange  be  designed  to  not 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. ^'^ 

The  CBOE's  DPM  program  has  been 
utilized  for  approximately  13  years. 
During  this  time,  the  program  has 
successfully  grown  to  include  58  DPMs 
that  are  allocated  over  1400  options 
classes.  The  Commission  is  not  aware  of 
any  substantial  problems  arising  from 
the  workings  of  the  program  and 
believes  that  the  proposed  rules 
approved  today  will  help  clarify  and 
govern  the  DPM  program. 

As  stated  above,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)(3)  of  the 
Act.25  Specifically,  proposed  Rule  8.82 
provides  members  with  tire  ability  to 
nominate  members  of  the  MTS 
Committee,  which  is  the  committee  that 
implements  and  monitors  the  DPM 
program.  Fiulher,  members  will  now  be 
able  to  vote  for  the  candidates  for  this 
committee.  Currently,  the  CBOE  Board 
of  Directors  appoints  members  of  the 
MTS  Committee  that  are  nominated  by 
the  CBOE  Nominating  Committee.  By 
providing  members  with  the 
opportunity  to  choose  their 
representation  on  the  MTS  Committee, 
members  will  now  have  a  voice  and  be 
actively  involved  in  the  policies  and 
oversight  of  the  DPM  system. 

The  Commission  finds  that  the 
proposed  rules  approved  today  promote 
just  and  equitable  principles  of  trade 
consistent  with  Section  6(b)(5)  of  the 
Act  26  because  they  provide  a  cohesive 
set  of  rules  governing  the  DPM  trading 
program.  For  example,  proposed  Rule 
8.85  sets  forth  an  extensive  list  of 
obligations  to  be  fulfilled  by  each  DPM. 
Under  this  proposed  rule,  the  DPM  is 
required  to  fulfill  all  of  the  obligations 
imder  Exchange  rules  that  are 
applicable  to  market  makers,  floor 
brokers,  and  order  book  officials. 
Proposed  Rule  8.85  also  sets  forth 
specific  DPM  obligations,  such  as  the 
maimer  in  which  the  DPM  must 
segregate  its  transactions  and  the 
maimer  in  which  it  must  disseminate 
automatically  updated  market  quotes. 
These  DPM  obligations  should  ensure 
that  the  DPM  maintains  a  fair  and 
orderly  market  in  its  allocated 
securities. 

The  proposed  rule  also  mandates  how 
a  DPM  must  handle  customer  limit 
orders  and  the  priority'  that  must  be 


"15  U.S.C.  78ffb)(5). 

"  15  U.S.C.  78fn>)(3). 
» 15  U.S.C.  78f(b)(5). 
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afforded  to  customer  orders.  Proposed 
Rule  8.85(b)(i)  states  that  a  DPM  is 
required  to  place  in  the  public  order 
book  any  order  in  its  possession  that  is 
book  eligible  (subject  to  two 
exceptions),  while  proposed  Rule 
8.85(h)(ii)  requires  that  a  DPM  may  not 
remove  any  order  from  the  public  order 
book,  except  in  two  specific 
circumstances. 

One  of  the  exceptions  to  proposed 
Rule  8.85(b)(i)  states  that  a  DPM  is  not 
required  to  place  a  book-eligible  order 
in  the  public  order  book  if  the  DPM 
executes  the  order  immediately  upon 
receipt.  This  exception  should  ensure 
investors  that  have  marketable  orders 
receive  more  timely  executions  by 
clarifying  that  the  DPM  is  not  required 
to  first  place  the  order  in  the  public 
order  book  if  it  intends  to  immediately 
execute  the  book-eligible  order.  The 
second  exception  to  proposed  Rule 
8.85(b)(i)  allows  a  DPM  to  not  place  a 
book-eligible  order  in  the  public  order 
book  if  the  customer  so  requests.  Upon 
receipt  of  such  order,  however,  the  DPM 
must  announce  the  order  in  public 
outcry.  This  requirement  shoiUd 
accommodate  investors  who  desire  a 
price  improvement  opportunity  before 
execution,  while  also  requiring  that  the 
order  be  disclosed  to  members  of  the 
trading  crowd  so  that  they  are  not  at  an 
informational  disadvemtage.  These 
proposed  changes  should  ensure  that 
DPMs  handle  orders  in  a  fair  manner, 
which  should,  in  turn,  help  to  ensure 
liquidity  and  best  execution  of  customer 
orders. 

The  Commission  also  finds  that  the 
proposed  r\iles  provide  protection  to 
investors  and  the  public  interest 
consistent  with  the  requirements  of 
Section  6(b)(5). ^^  For  example,  the 
definition  of  the  term,  DPM,  has  been 
amended  to  allow  only  member 
organizations  to  become  DPMs.  This 
modification  should  ensure  that  each 
DPM  has  a  formal  organizational 
structure  to  govern  the  manner  in  which 
it  operates,  which  should  provide 
investors  with  a  more  stable  and 
professional  DPM  program.  In  addition, 
this  requirement  should  enhance  the 
qualifications  and  abilities  of  DPMs  on 
the  Exchange  floor. 

The  proposed  rule  change  also  deletes 
a  provision  that  allowed  DPM 
nominees,  upon  departiire  from  the 
DPM,  to  request  that  the  DPM's 
allocated  securities  be  open  to 
reallocation.  By  eliminating  this 
requirement,  the  DPM  program  should 
have  more  continuity.  Today,  according 
to  the  Exchange,  many  DPMs  are  much 
larger  and  nominee  turnover  is  more 


"  15  U.S.C.  78f(b)(5). 


frequent.  Therefore,  the  departure  of 
nominees  does  not  have  the  impact  it 
once  had  and  the  current  rule  is  no 
longer  justified. 

Investors'  interests  also  are  protected 
by  the  clarified  role  of  the  MTS 
Committee.  For  example,  under 
proposed  Rule.  8.81,  the  MTS 
Committee  will  now  have  the  authority 
to  limit  the  activities  or  require  the 
supervision  of  DPM  Designees.  This 
requirement  should  provide  an 
additional  layer  of  supervision  over 
inexperienced  DPM  Designees,  which 
should  ensxire  that  customer  orders  are 
handled  properly. 

Moreover,  the  MTS  Committee, 
pursuant  to  proposed  Rule  8.83,  must 
take  into  consideration  many  factors  in 
determining  whether  to  allow  a  member 
organization  to  act  as  a  DPM.  Such 
factors  include  the  organization's 
adequacy  of  capital,  operational 
capacity,  trading  experience,  regulatory 
history,  and  market  performance.  These 
factors  should  ensure  that  those 
organizations  approved  to  act  as  DPMs 
have  the  ability  to  perform  successfully 
and  competently.  In  addition,  the  MTS 
Committee  will  be  required  to  review 
DPMs  on  an  annual  basis  pursuant  to 
proposed  Rule  8.88.  The  MTS 
Committee  will  review  each  DPM's 
operations  and  performance  to 
determine  if  the  DPM  is  adequately 
performing  its  duties.  Although  the 
proposed  rule  change  reduces  the 
number  of  reviews  from  quarterly  to 
aimually,  the  aimual  review  conducted 
by  the  MTS  Committee  should  be  more 
extensive.  Moreover  the  MTS 
Committee  will  continue  monitor  DPMs 
throughout  the  year  and  address  any 
problems  or  issues  as  they  may  arise. 

Proposed  Rule  8.86  and  the 
accompanying  proposed  regulatory 
circular  increase  the  financial 
requirements  of  DPMs.  The  Commission 
finds  that  the  increased  requirements 
should  enhance  investor  protections  by 
ensuring  that  DPMs  have  sufficient 
capital  to  maintain  an  orderly  market  for 
its  allocated  securities. 

Further,  the  proposal  to  delegate 
specific  oversight  authority  to  other 
appropriate  Exchange  committees 
should  enhance  the  fair  and  consistent 
application  of  the  CBOE's  rules  and 
policies  for  all  members.  While  all 
Exchange  members  have  be  held  to  the 
same  standards,  those  standards  will 
now  be  interpreted  and  applied  by  a 
single  committee  in  a  more  consistent 
fashion. 

The  Commission  finds  that  the 
transfer  ndes  set  forth  in  proposed  Rule 
8.89  generally  protect  the  public  interest 
because  it  provides  a  detailed  procedvu-e 
that  must  be  followed  in  the  event  of  a 


sale,  transfer,  or  assignment  of  any 
ownership  interest  or  any  change  in  its 
capital  structure.  Because  the  Exchange 
has  an  interest  in  approving  transfers  to 
ensure  that  its  members  are  qualified 
and  able  to  execute  their  obligations,  the 
Commission  finds  that  the  proposed 
rule  to  be  consistent  with  the  Act. 

Finally,  proposed  Rule  8.91  should 
ensure  that  DPMs  are  not  involved  in 
inappropriate  conflicts  of  interest, 
which  could  potentially  harm  investors 
and  the  integrity  of  the  Exchange.  The 
proposed  guidelines  for  exemptive  relief 
allow  DPMs  to  be  affiliated  with  other 
persons  or  entities  so  long  as  procedures 
are  established  to  restrict  cuiy  improper 
flow  of  material,  non-public 
information  The  CBOE  has  proposed  to 
require  that  a  DPM  and  its  affiliates  be 
functionally  separate  entities,  rather 
than  specifically  separate  organizations, 
as  currently  required  The  functional 
separation  must  include  approprirate 
procedures  to  restrict  the  flow  of 
material,  non-public  information.  Thus, 
a  DPM  must  establish  an  information 
barrier  between  its  DPM  activities  and 
its  affiliate's  business  activities. 

The  Commission  believes  that  this 
proposed  structure  is  consistent  with 
Section  6(b)(5)  of  the  Act  ^s  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
protect  investors  and  the  public  interest. 
The  CBOE  guidelines  have  been  drafted 
to  prevent  inappropriate  use  of  non- 
public information  by  DPMs  and  their 
affiliates  that  could  result  in  market 
manipulation.  The  Commission  expects 
the  CBOE  to  continue  to  monitor  DPMs 
and  their  affiliates  to  ensure  that  their 
corporate  structures  and  information 
barriers  continue  to  satisfy  these  goals. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  because  it 
clearly  sets  forth  the  obligations  of 
DPMs.  The  Exchange  has  added  new- 
rules,  which  should  provide  DPMs  with 
adequate  notice  of  the  obligations  and 
duties  expected  bv  the  Exchange  and 
the  procedures  and  ramifications  for 
failing  to  adequately  comply  with  such 
obligations  and  duties. 

The  Exchange  also  proposed  to  delete 
paragraph  {c)(iii)  of  proposed  Rule  8.85 
and  added  language  addressing  the 
same  issue  to  proposed  Rule  8.88.  This 
proposed  amendment  deletes  the 
affirmative  obligation  that  a  DPM  be 
required  to  increase  the  Exchange's 
order  flow  in  securities  allocated  to  the 
DPM.  The  Commission  believes  that  it 
is  more  appropriate  to  measure  a  DPM's 
performance  in  its  allocated  securities 
by  considering,  among  other  things,  the 


^MSU.S.C.  78f(b)(S). 
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Exchange's  market  share  in  a  DPM's 
allocated  securities  rather  than 
generically  requiring  a  DPM  to  act  in 
such  a  manner  to  increase  the 
Exchange's  market  share. 

Finally,  the  commission  is  satisfied 
that  the  Exchange  adequately  addressed 
the  issues  raised  in  the  comment  letters. 
Upon  approval  of  this  order,  the 
Exchange  represents  that  it  will  issue  a 
regulatory  circular  to  inform  its 
members  of  the  changes  to  the  DPM 
rules.  This  regulatory  circular  will 
replace  the  current  RG97-114  and 
should  minimize  member  confusion. 

The  Commission  finds  good  cause  to 
accelerate  approval  of  Amendment  Nos. 
2  through  6  to  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  in  the  Federal  Register. 
In  Amendment  No.  2,  the  Exchange  only 
made  non-substantive,  grammatical 
changes  to  the  proposed  rule  change 
and  did  not  change  the  meaning  or 
intent  of  the  proposed  rule  change. 
Moreover,  the  changes  submitted  in 
Amendment  No.  2  did  not  raise  any 
issue  of  regulatory  concern  regarding 
the  proposed  rule  change.  Therefore,  the 
Commission  believes  that  good  cause 
exists,  consistent  with  Section  6fb)(5)  ^s 
and  Section  19(b)  3"  of  the  Act,  to 
approve  the  amendment  on  an 
accelerated  basis. 

In  Amendment  No.  3,  the  Exchange 
made  conforming  changes  to  proposed 
Rule  8.82  to  make  it  consistent  with  the 
proposed  changes  to  the  Exchange's 
constitution.  "  The  Commission  notes 
that  these  changes  were  approved  by  the 
Exchanges  membership  -ad  have  been 
noticed  in  the  Federal  Register  for 
public  comment.  The  Comju;s»ion  did 
not  recei\-e  any  comment  on  these 
changes.  Thus,  the  Commission  is 
satisfied  that  the  Exchange's 
membership  and  the  public  received 
adequate  notice  and  had  a  reasonable 
opportunity  to  comment  on  these 
changes  and  therefore,  there  changes 
may  be  approved  without  further 
publication 

In  Amendment  No  4.  the  Exchange 
reinstated  the  current  provision  that 
prohibits  a  DPM  from  initiating  a 
transaction  for  its  own  account  that 
would  result  in  a  stop  or  stop  limit 
order,  which  the  DPM  represents  as 
agent,  from  being  put  into  effect  except 
with  the  approval  of  a  floor  official.  The 
Commission  believes  that  this  provision 
provides  significant  protections  for 
investors  and.  thus,  it  is  appropriate  to 
accelerate  approval. 


"15U.S.C.  78(f)(b)(5). 
'"ISU.S.C.  78sCb). 
''  See  supra  note  6. 


In  Amendment  No.  4,  the  Exchange 
also  deleted  a  provision  of  proposed 
Rule  8.85(b)  that  would  have  permitted 
a  DPM,  with  MTS  Committee  approval, 
to  represent  discretionary  orders  imder 
unusual  circumstances.  Given  the 
potential  for  conflicts  of  interest  in 
representing  such  orders,  the 
Commission  believes  that  it  is 
appropriate  to  accelerate  approval  of  the 
proposed  deletion  of  this  provision. 

Finally,  in  Amendment  No.  4,  the 
Exchange  clarified  the  use  of  DPMs  on 
an  interim  basis.  The  Amendment 
expressly  provides  that  DPMs  appointed 
on  an  interim  basis  must  satisfy  all  of 
the  DMP  obligations.  The  Commission 
believes  that  this  should  help  protect 
investors  by  ensuring  that  DMPs 
appointed  on  an  interim  basis  satisfy  all 
of  the  organizational  and  financial 
requirements  that  are  required  of 
permanent  DPMs. 

In  Amendment  No.  5,  the  Exchange 
confirmed  that  any  changes  to  the  DMP 
financial  guidelines  proposed  by  the 
MTS  Committee  must  be  submitted  to 
the  Commission,  pursuant  to  SEC  Rule 
19b-4.  The  Commission  is  required  to 
review  the  financial  requirements 
imposed  on  DPMs  as  part  of  its 
regulator}'  responsibilities.  Thus, 
Amendment  No.  5  did  not  contain  any 
new  issue  of  regulatory  concern. 

In  Amendment  No.  6,  the  Exchange 
proposed  to  add  language  to  proposed 
Rule  8.85(a)(viii)  to  make  it  consistent 
with  the  current  language  of  CBOE  Rule 
8.80(c)(7).  Since  this  change  does  not 
change  the  intent  or  meaning  of  the 
proposed  rule  change  and  only  made 
non-substantive  changes,  the 
Commission  believes  that  good  cause 
exists  to  accelerate  its  approval. 

The  Exchange  also  proposed  to  delete 
paragraph  (c)(iii)  of  proposed  Rule  8.85 
and  add  language  addressing  the  same 
issue  to  proposed  Rule  8.88.  The 
Commission  notes  that  the  Exchange 
proposed  this  change  in  response  to 
concerns  raised  by  Commission  staff. 

In  addition,  the  Exchange  proposed  to 
delete  the  discretion  it  proposed  to  be 
granted  to  itself  under  the  Guidelines 
for  Exemptive  Relief  Under  proposed 
Rule  8.91(e).  Instead,  the  CBOE 
proposes  to  allow  DMPs  and  their 
affiliates  to  be  structured  so  as  to  create 
a  functional  separation.  The 
Commission  notes  that  the  CBOE  has 
based  this  proposal  on  language  found 
in  the  rules  of  the  Pacific  Stock 
Exchange  and  the  International 
Securities  Exchange. ^2  The  Commission 
believes  that  the  proposed  amended 
language  adequately  addresses  the 
potential  misuse  of  material,  non-public 


information  between  DPMs  and  their 
affiliates.  Further,  the  Commission 
believes  that  deleting  proposed 
provision  granting  the  non-specific 
discretion  of  the  Exchange  should 
ensure  that  the  guidelines  are  applied 
evenly  and  consistently. 

Finally,  in  Amendment  No.  6,  the 
Exchange  clarified  that  any  changes  to 
the  formula  for  determining  the 
participation  entitlement,  pursuant  to 
proposed  Rule  8.87,  must  be  submitted 
to  the  Conunission,  pursuant  to  Rule 
19b-4.  Therefore,  the  Amendment  only 
clarified  the  Commission's  regulatory 
authority  and  did  not  change  the 
meaning  or  intent  of  the  proposed  rule 
change.  Therefore,  for  the  reasons 
discussed  above,  the  Commission 
believes  that  good  cause,  consistent 
with  Section  6(b)(5)  33  and  19(b)  34  of  the 
Act,  to  accelerate  approval  of 
Amendment  Nos.  2,  3,  4,  5,  and  6. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
2  through  6,  including  whether  they  are 
consistent  wdth  the  Act.  Persons  making 
vmtten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  vdth  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  form  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  SR- 
CBOE-98-54  and  should  be  submitted 
by  August  2,  2000. 

Vn.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  35  that  the 
amended  proposed  rule  change  (SR- 
CBOE-98-54)  is  approved,  and 
Amendment  Nos.  2,  3,  4,  5,  and  6  are 
approved  on  an  accelerated  basis. 


"  See  PCX  Rule  4.20  and  ISE  Rule  810. 


"  15  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78s(b). 
35 15  U.S.C.  78s(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  Mr.Farland, 
Deputy  Secretary. 
(PR  Doc.  00-17595  Filed  7-11-00;  8:45  am) 
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00-08] 

Self-Regulatory  Organizations.  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange.  Inc.,  To  Establish  a 
Board  Review  Process  for  Decisions  of 
the  Exchange's  Committee  on 
Specialist  Assignment  and  Evaluation 
Regarding  Specialist  Firm 
Consolidations 

July  5,  2000. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  March  17, 
2000,  the  Chicago  Stock  Exchange,  Lie. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  H, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  3, 
2000,  the  Exchange  amended  the 
proposal. 3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatorv  Onjani/aticja's 
Statement  of  the  Term.s  of  Substance  of 
the  Proposed  Rule  t;hdn8e 

The  Exchange  proposes  to  amend 
CHX  Article  XXX,  Rule  1,  Interpretation 
.01  to  establish  a  board  review  process 
for  certain  decisions  of  the  Exchange's 
Committee  on  Specialist  Assignment 
and  Evaluation  ("Committee").  The  text 
of  the  proposed  rule  change  is  below. 
Proposed  additions  are  in  italics. 
Proposed  deletions  are  in  brackets. 
ARTICLE  XXX 
Specialists 
Registration  and  Appointment 

RULE  1.  No  change  to  text. 

*   •   *  Interpretations  and  Policies 


» 17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'See  March  31,  2000  letter  from  Ellen  J.  Neely, 
Vice  President  and  General  Counsel,  CHX,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  SEC  ("Amendment  No.  1"). 
In  Amendment  No.  1,  the  Exchange  made  minor, 
technical  changes  to  the  proposal. 


.01  Committee  on  Specialist  Assignment  & 
Evaluation 

ASSIGNMENT  FUNCTION 

I.  Events  Leading  to  Assignment  Proceedings 

Pursuant  to  Article  XXX,  Rules  1  and  8,  the 
Committee  may,  when  circumstances  require, 
assign  or  reassign  a  security.  Eight  [Seven] 
circumstances  may  lead  to  the  need  for 
assignment  of  a  security.  They  are: 

1.  New  listing  or  obtaining  unlisted  trading 
privilege; 

2.  Specialist  request; 

3.  Corporation  request; 

4.  Split-up  and/or  merger  of  specialist 
units; 

5.  Fundamental  change  of  specialist  unit; 

6.  Consolidations  creating  Concentration; 
[6.] 7.  Unsatisfactory  performance  action;  or 
l7.]8.  Disciplinary  action. 

The  following  guidelines  have  been 
adopted  by  the  Exchange  [Committee]  for 
[its]  use  in  the  assignment  or  reassignment  of 
stocks  among  co-specialists.  These  guidelines 
set  forth  the  general  policy  [of  the 
Committee]  concerning  the  posting  and 
allocation  of  stocks.  They  are  not,  however, 
rigid  rules  to  be  strictly  followed  regardless 
of  unique  circumstances.  These  guidelines 
form  only  the  starting  point  of  [the 
Committee's]  deliberations;  they  will  be 
applied  in  light  of  the  facts  in  each 
individual  case.  An  assignment  may  be  made 
subject  to  such  conditions  as  are  appropriate. 
If  any  such  condition  is  not  met.  the  stock 
shall  be  immediately  posted  for 
reassignment. 

1.-5.  No  change  to  text. 

6.  Consolidations  creating  Concentration. 

(a)  Whenever  a  specialist  unit  acquires, 
merges,  creates  a  joint  trading  account  or 
other  profit-sharing  arrangement  with  one  or 
more  other  specialist  units  or  otherwise 
comes  under  common  control  with  one  or 
more  other  specialist  units  (a 
"Consolidation")  the  assignments  of  the 
affected  stocks  shall  be  subject  to  Committee 
review  and  approval. 

(b)  When  a  Consolidation  creates  or 
increases  a  specialist  unit's  financial  interest 
in  trades  constituting  10%  or  more  of  the 
total  Exchange  trade  volume  in  the  three 
preceding  calendar  months 
("Concentration"),  the  Committee  will 
consider: 

(i)  the  effect  of  the  consolidation  on  the 
specialist  units' 

A.  Capital  supporting  specialist  activities; 

B.  Experience  and  quality  of  management: 

C.  Experience  and  performance  of  co- 
specialists; 

D.  Risk  controls  and  procedures: 

E.  Operational  efficiencies;  and 

(ii)  the  effect  of  the  consolidation  on  the 
Exchange's  ability  to: 

A.  Enhance  its  competitive  position; 

B.  Minimize  risk  to  the  financial  integrity 
of  the  marketplace;  and 

C.  Continue  operating  in  the  public 
interest. 

[6]  7.  No  change  to  text. 
[7]fl.  No  change  to  text. 

n.  Assignment  Procedures 

***** 

4.  Board  Review.  The  full  Board  of 
Governors,  excluding  those  Governors  that 


are  co-specialists  or  affiliates  of  co-specialists 
(a  "Board  Panel"),  may  on  its  own  initiative 
review  any  decision  of  the  Committee 
involving  a  change  in  control  or 
consolidation  of  a  specialist  unit.  The  Board 
Panel  shall  give  any  interested  member  an 
opportunity  to  present  its  views  on  the 
matter.  A  Committee  decision  will  be  final  if 
any  member  of  a  Board  Panel,  within  ten 
days  of  a  Committee  decision,  does  not 
request  that  the  Board  Panel  initiate  a  review. 
Notwithstanding  the  foregoing,  a  Board  Panel 
will  review  all  decisions  made  with  respect  to 
Consolidations  creating  Concentration.  The 
decision  of  the  Board  Panel  is  final. 
[4]5.  No  change  to  text. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpo.se  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  to  establish  a  board  review  process 
for  certain  Committee  decisions. 
Specifically,  the  Exchange  proposes  an 
amendment  to  CHX  Article  XXX,  Rule 
1,  Interpretation  .01. 

The  Committee  currently  is  charged 
with  approving  the  assignment  of  stocks 
to  specialist  firms  and  their  co- 
specialists,  as  well  as  evaluating  the 
performance  of  such  specialists  and  co- 
specialists.  The  Committee  also  reviews 
and  must  approve  the  transfers  of 
assigned  issues  that  typically  occur  in 
connection  with  the  acquisitions  of 
specialist  firms  by  other  specialist  firms. 

The  Exchange  is  experiencing 
significant  consolidation  of  its  specialist 
firms.  The  Exchange's  Board  of 
Governors  (  "Board")  believes  that 
specialist  firm  consolidations,  and  the 
concentration  of  business  that  can  result 
from  these  consolidations,  can  raise 
issues  that  are  significant  in  the  context 
of  the  Exchange's  long-term  business 
plan  and  operational  forecasts.  These 
issues  are  beyond  those  typically 
addressed  by  the  Committee  in  the 
ordinary  stock  allocation  process.  The 
Board  thus  has  determined  that  it  is 
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both  appropriate  and  necessary  for  the 
Board  to  review  Committee  decisions 
that  raise  the  broader  issues  referenced 
above.  Accordingly,  the  Board  has 
approved  a  procedure  for  discretionary, 
and  in  certain  cases  mandatory.  Board 
review  and  approval  of  stock 
assignment  transfers  in  the  case  of 
specialist  firm  consolidations,  and  for 
discretionary  authority  to  review  and 
approve  transfers  of  assigned  stocks  in 
circumstances  where  there  is  a  change 
in  control  of  a  specialist  firm. 

Under  the  proposal,  the  Conamittee 
will  continue  to  review  transfers  of 
assigned  stocks  in  connection  with 
specialist  firm  consolidations  or 
changes  in  control  of  specialist  firms, 
subject  to  the  following  new  review 
procedures.  A  Board  panel,  composed  of 
all  Board  members  that  are  not  aJFfiliated 
with  specialist  firms  may  review  (on  a 
discretionar\'  basis)  any  Committee 
decision  regarding  the  transfer  of 
assigned  stocks  in  connection  with 
consolidation ''  of  specialist  firms  or  a 
change  in  control  of  a  specialist  firm,  if 
a  member  of  the  Board  panel  requests 
discretionary  review  within  10  days  of 
a  Committee  decision.  If  no 
discretionary  review  is  requested  within 
this  period,  the  Committee  decision 
with  respect  to  the  proposed  transfer  or 
assigned  stocks  will  become  final.  If  the 
specialist  firm  consolidation  will  create 
or  increase  concentration  ^  in  specialist 
firms,  however,  review  by  the  Board 
panel  will  be  mandatory  and  no  panelist 
need  request  the  review. 

The  Exchange  believes  that  the 
proposed  procedures  will  enable  the 
Exchange  to  better  monitor  and  regulate 
the  long-term  business  and  operational 
effects  of  business  combinations  among 
specialist  firms. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and  with  the  requirements  of 
Section  6(b). ^  In  particular,  the 
Exchange  believes  the  proposed  rule  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 


*  "Consolidation"  of  two  or  more  specialist  firms 
includes  acquisitions,  mergers,  creation  of  joint 
trading  accounts  and  other  profit  sharing 
arrangements,  as  well  as  the  combining  of  specialist 
firms  under  common  control. 

*  "Concentration"  means  a  financial  interest  in 
trades  constituting  10%  or  more  of  total  Exchange 
trade  volume. 

6  15U.S.C.  78fn)). 
M5  U.S.C.  78f[b)(5). 


mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CHX  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witidield  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-00-08  and  should  be 
submitted  by  August  2,  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[PR  Doc.  00-17596  Filed  7-11-00;  8:45  am) 
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SECURITIES  AMD  EXCHANGE 

COMMISSION 

[Release  No.  34-43003;  File  No.  SR-NASD- 
00-40] 

Self-Regulatory  Organizations   Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Dy  the 
National  Association  of  Securities 
Dealers,  Inc  Relating  lo  Mandatory 
Decimal  Pricing  Testing 

June  30,  2000. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  June  27, 
2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASDA"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  change  is  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  NASD  Regulation  has 
designated  the  proposed  rule  change  as 
one  concerned  solely  with  the 
administration  of  the  self-regulatory 
organization  under  Section 
19(b)(3)(A)(iii)  of  the  Act.a  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to  add 
a  new  rule.  Rule  3420,  to  the  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  to  require  clearing  firms 
and  market  makers  that  are  members  to 
conduct  or  participate  in  the  testing  of 
their  computer  systems  to  ascertain 
decimal  pricing  conversion 
compatibility  of  those  systems.  The  text 
of  the  proposed  rule  cheinge  is  available 
at  the  NASD  and  at  the  Commission. 


»17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(iii). 
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II.  Self-Re«ulaforv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  require  clearing  firms  and 
market  makers  that  are  members  of  the 
NASD  to  conduct  or  participate  in  the 
securities  industry's  decimalization 
pricing  tests  to  ensure  that  conversion  to 
decimal  pricing  occurs  successfully  and 
with  minimal  disruption  of  the 
markets.^  The  proposed  rule  change  will 
assist  the  Association  in  implementing 
the  SEC's  recent  Order  Directing  the 
Exchanges  and  NASD  to  Submit  a 
Decimalization  Implementation  Plan  ^ 
("SEC  Order"),  which  directs  certain 
securities  industry  participants  to 
develop  a  plan  for  conversion  to 
decimal  pricing.  The  NASD  believes 
that  the  proposed  nde  change,  which 
mandates  testing  by  and  among 
securities  industry  participants,  will 
play  a  critical  role  in  ensuring  a 
successful  conversion  to  decimal 
pricing. 

To  ensure  that  its  members 
successfully  transition  to 
decimalization,  the  NASD  has  been 
working  to  prepare  the  industry  for 
conversion  to  decimal  pricing  by 
requiring  testing  by  and  among  industry 
participants. 

In  particular,  the  testing  by  and 
among  industry  participants  mandated 
by  the  proposed  rule  change  will  be 
critical  to:  (1)  Ensuring  compliance  with 
the  SEC  Order;  (2)  successfully 
converting  the  U.S.  market  to  decimal 
pricing;  (3)  minimizing  any  disruption 
to  the  markets  as  a  result  of  such 


*  The  current  practice  in  the  U.S.  equities  roarketj 
is  to  quote  security  prices  in  fractions. 
Decimalization  is  the  conversion  of  securities 
industry  systems  from  fractional  to  decimal  pricing. 
The  U.S.  securities  markets  are  the  only  major 
markets  that  do  not  price  securities  in  decimals. 

'  Securities  Exchange  Act  Release  No.  42914, 
(June  8,  2000],  65  FR  38010  (June  19,  2000). 


conversion;  and  (4)  reducing  the  impact 
of  conversion  on  investors. 

The  proposed  rule  change  provides 
authority  to  the  NASD  to  require 
participation  in  organized,  industry- 
sponsored  tests,  and  to  require  "point- 
to-point"  testing  between  member  firms 
and  the  NASD  and  other  industry 
systems.  The  decimalization  testing  is 
expected  to  be  implemented  in  stages. 

Member  testing  will  focus  on  those 
firms  that  the  NASD  believes  could 
cause  the  most  disruption  to  the 
securities  markets  if  their  computer 
system  were  not  able  to  accommodate 
decimal  pricing — specifically  clearing 
firms  and  market  making  firms.  The 
NASD  proposes  to  require  market 
makers  and  clearing  firms  to  conduct  or 
participate  in  testing  of  their  computer 
systems  to  ascertain  the  decimal  pricing 
conversion  compatibility  of  such 
systems. 

In  cormection  with  the  proposed  rule 
change,  the  NASD  intends  to  issue 
Notices  to  Members  specifying 
members'  reporting  and  testing 
obligations  sufficiently  in  advance  of 
specific  testing  events  to  provide 
members  with  adequate  time  to  comply. 
While  it  is  expected  that  each  Notice  to 
Members  will  be  issued  with  sufficient 
time  for  members  to  comply  with  a 
particular  testing  requirement,  nothing 
in  this  rule  relieves  member  firms  of 
their  ongoing  obligation  to  take  all 
necessary  steps  so  that  they  may 
function  properly  upron  industry 
conversion  to  decimal  pricing. 

In  addition,  the  proposed  rule  change 
requires  firms  to  provide  the  NASD  with 
any  reports  concerning  the  results  of 
indushy  tests.  Members  also  would  be 
responsible  for  maintaining  adequate 
documentation  of  any  tests  performed 
and  would  be  required  to  make  such 
documentation  available  for 
examination  by  NASD  staff. 

To  assist  with  reporting  test  results  to 
the  NASD,  the  staff  will  design  a 
standardized  format  for  firms  to  use. 
Individual  member  firm  testing  result 
reports  will  not  be  publicly  available, 
but  will  be  provided  to  the  Securities 
and  Exchange  Commission  upon 
request.  NASD  staff  will  collect,  review 
and  analyze  these  reports  and  compile 
periodic  consolidated  reports  that  will 
be  made  available  to  the  Securities  and 
•Exchange  Commission  and  to  others 
generally  to  evaluate  the  progress  of  the 
testing  effort  and  the  readiness  of 
certain  NASD  members.  In  addition,  the 
NASD  believes  that  the  individual 
reports  from  members  will  enable  the 
NASD  to  identify  those  members  that 
have  not  adequately  prepared  for 
decimal  pricing  conversion  so  that 
appropriate  action  can  be  taken  to 


address  these  members'  deficiencies. 
Any  member  that  is  subject  to  testing 
and  fails  to  participate  in  the  tests  or 
fails  to  file  any  required  reports  or 
surveys  will  be  subject  to  disciplinary 
action. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  that  the  proposed 
rule  is  necessary  to  protect  investors 
and  the  public  interest  The  proposed 
rule  change,  which  requires  certain 
members  to  conduct  or  participate  m 
decimal  pricing  testing,  and  to  file 
reports  about  the  tests,  will  enable  the 
NASD  and  the  SEC  to  evaluate  the 
readiness  of  the  securities  industry  for 
decimal  pricing.  The  scope  of  firms 
subject  to  the  rule  is  limited  to  those 
firms  that  perform  critical  functions  in 
the  markets  and  if  they  were  unable  to 
perform  these  functions  upon  industry 
conversion  to  decimal  pricing,  could 
cause  disruptions  in  the  markets  and, 
consequently,  harm  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

The  forego mg  rule  change  has  become 
effective  immediately  imder  Section 
19(b)(3)(A)(iii)  of  the  Act  ^  and 
subparagraph  (0(3) '  of  Rule  19b-4 
thereunder."  in  that  it  is  concerned 
solely  with  the  administration  of  the 
self-regulatory  organization.  At  any  time 


«15U.S.C.  78s(b)(3)(A)(iii). 

'  Inititally,  the  proposed  rule  change  was  filed 
under  subparagraph  (f)(1)  of  Rule  19b-4.  This  error 
was  corrected  by  letter  dated  [une  29,  2000.  See 
letter  from  Alden  S.  Adkins,  Senior  Vice  President 
and  General  Counsel.  NASD  Regulation,  to 
Katherine  England,  Assistant  Director,  SEC. 

8  17CFR240.19b-4(f)(5). 
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within  60  days  of  the  filing  of  the 

proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-40  and  should  be 
submitted  by  August  2.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

aiithoritv.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

ipR  Doc.  00-17547  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  B01(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^3011:  File  No.  SR-Phlx- 
00-28] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
to  Divide  Its  Allocation,  Evaluation  and 
Securities  Into  Two  Separate 
Committees 

I.  Introduction 

On  March  28,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 


("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4  ^ 
thereunder,  a  proposed  rule  change  that 
would  divide  its  Allocation,  Evaluation 
and  Securities  Committee  into  two 
separate  committees,  one  for  equities 
and  one  for  options.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  30,  2000. ^ 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
Phlx's  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Phlx  By-Law  Article  X,  Section  10-7  to 
divide  its  Allocation,  Evaluation  and 
Securities  Committee  into  two  separate 
committees:  an  Equity  Allocation, 
Evaluation  and  Securities  Committee 
and  an  Option  Allocation,  Evaluation 
and  Securities  Committee.  The 
Exchange  also  proposes  to  amend  Phlx 
Rule  500  to  reflect  the  changes  in  the 
amended  By-Law. 

Currently,  the  Allocation,  Evaluation 
and  Securities  Committee  is  composed 
of  one  Public  Governor,  one  Non- 
Industry  Governor,  three  persons  who 
conduct  a  public  securities  business, 
two  persons  who  are  active  on  the 
equity  trading  floor,  and  two  persons 
who  are  active  on  the  options  trading 
floor.''  The  committee  is  responsible  for 
appointing  specialist  units  on  each 
floor,5  approving  the  transfer  of  equities 
and  options  among  specialist  units  on 
each  floor,^  allocating  equities  and 
options  to  specialist  units  on  each 
floor;  ^  evaluating  the  performance  of 
specialist  units  on  each  floor," 
reallocating  equities  and  options  from 
one  specialist  unit  to  another  on  each 
floor;  ^  and  supervising  questions 
pertaining  to  securities  admitted  to 
dealings  on  the  Exchange.'" 

Under  the  proposal,  each  new 
committee  will  consist  of  nine  members. 
Five  persons  vdll  be  members  of  both 
new  committees:  three  off-floor  persons 
who  conduct  a  securities  business,  one 
Non-Industry  Governor,  and  one  Public 
Governor.  Of  the  two  Governors,  one 
will  chair  both  committees.  The 
remainder  of  the  Equity  Allocation, 
Evaluation  and  Securities  Committee 
will  consist  of  four  persons  who  are 


8  17CFR200.30-3(a)(12). 


1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Exchange  Act  Release  No.  42800  (May  19, 
2000],  65  FR  34521. 

■*  See  Exchange  Rule  500. 

'  See  Exchange  Rule  501. 

0  See  Exchange  Rule  508. 

'  See  Exchange  Rule  5 11  (b). 

"See Exchange  Rules  511(c)  to  511(e]  and  515. 

9  See  id. 

<°  See  Exchange  Rules  800  to  899.. 


active  on  the  equity  trading  floor  as 
floor  brokers  or  specialists.  The 
remainder  of  the  Option  Allocation, 
Evaluation  and  Securities  Committee 
will  consist  of  one  person  who  is  active 
on  the  options  trading  floor  as  a  floor 
broker  and  three  persons  who  are  active 
on  the  options  trading  floor  as 
specialists,  registered  options  traders,  or 
floor  brokers. 

Each  new  committee  will  consist  of 
core  members,  who  will  serve  a  three- 
year  term  that  will  be  renewable  once, 
and  annual  members,  who  will  serve  a 
one-year  term  that  will  be  renewable 
twice.  The  core  members  of  the  Equity 
Allocation,  Evaluation  and  Securities 
Committee  will  consist  of  three  persons 
who  conduct  a  public  securities 
business  and  two  persons  who  are 
active  on  the  equity  trading  floor  as 
specialists  or  floor  brokers.  The  annual 
members  of  the  Equity  Allocation, 
Evaluation  and  Securities  Committee 
will  consist  of  the  Pubhc  Governor,  the 
Non-Industry  Governor,  and  two 
persons  who  are  active  on  the  equity 
trading  floor  as  specialists  or  floor 
brokers.  The  core  members  of  the 
Option  Allocation,  Evaluation  and 
Securities  Committee  will  consist  of 
three  persons  who  conduct  a  public 
securities  business,  one  person  who  is 
active  on  the  options  trading  floor  as  a 
floor  broker,  and  one  person  who  is 
active  on  the  options  trading  floor  as  a 
specialist,  registered  options  trader,  or 
floor  broker.  The  annual  members  of  the 
Option  Allocation.  Evaluation  and 
Security  Committee  will  consist  of  the 
Public  Governor,  the  Non-Industry 
Governor,  and  two  persons  who  are 
active  on  the  options  trading  floor  as 
specialists,  registered  options  traders,  or 
floor  brokers. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act."  In  particular,  the  Commission 
finds  that  the  proposal  is  consistent 
with  Section  6(b)(5)  of  the  Act.'^ 
Section  6(b)(5)  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

The  Exchange's  proposal  will  split  the 
existing  Allocation,  Evaluation  and 
Securities  Committee,  which  has  some 
members  who  are  active  on  the  equities 
floor  and  some  who  are  active  on  the 
options  floor,  into  two  new  committees. 


"  In  approving  this  rule,  the  Conunission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C  78c(fl. 

"  15  U.S.C.  78f(b)(5). 
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Currently,  these  floor  members,  along 
with  the  rest  of  the  committee,  evaluate 
specialists  and  vote  to  allocate  securities 
to  specialist  regardless  of  whether  their 
particular  experience  is  in  equities  or 
options.  After  formation  of  the  two  new 
committees,  persons  who  are  active  on 
one  of  the  floors  will  be  members  only 
of  the  committee  that  governs  their 
floor.  The  Commission  believes  that 
dividing  the  committees  in  this  manner 
will  bring  greater  expertise  to  the 
Exchange's  allocation  and  evaluation 
function,  while  at  the  same  time 
preserving  independent  views  on  each 
of  the  two  committees.  Accordingly,  the 
Commission  believes  that  the  proposed 
rule  change  will  promote  just  and 
equitable  principles  of  trade  and  benefit 
investors  by  ensuring  that  each  new 
committee  includes  individuals,  with 
more  specific  expertise,  responsible  for 
allocating  securities  to,  and  evaluating 
the  performance  of,  specialists. 

rv.  Conclusion. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change  {SR-Phlx-00-28) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-17597  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Disaster  #3270] 
State  of  Texas 

Brown  County  and  the  contiguous 
coimties  of  Callahan,  Coleman, 
Comanche,  Eastland,  McCulloch,  Mills, 
and  San  Saba  in  the  State  of  Texas 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe 
thunderstorms  and  flooding  that 
occurred  on  June  15,  2000.  Applications 
for  loans  for  physical  damage  as  a  result 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  August  28,  2000 
and  for  economic  injury  until  the  close 
of  business  on  March  29,  2001  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Ft.  Worth.  TX  76155. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.375 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.687 

BUSINESSES  WITH  CRED- 

IT AVAILABLE  ELSE- 

WHERE   

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE   

4000 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

6.750 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000% 

"  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 


The  numbers  assigned  to  this  disaster 
are  327011  for  physical  damage  and 
9H6100  for  economic  injury. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  29,  2000. 
Aida  Alvarez, 

Administrator. 

[FR  Doc.  00-17559  Filed  7-11-00;  8:45  am] 

BILUNG  CODE  B025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3360) 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:    The 
Arts  of  Hon'ami  Koetsu.  Japanese 
Renaissance  Master" 

AGENCY:  United  iidtes  Department  of 

State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1 ,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999,  as  amended,  I  hereby  determine 
that  the  objects  to  be  included  m  the 
exhibition  "The  Arts  of  Hon  ami  Koetsu, 
Japanese  Renaissance  Master  '  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 


exhibition  or  display  of  the  exhibit 
objects  at  the  Philadelphia  Museum  of 
Art,  Philadelphia,  PA  from  July  29,  thru 
October  29,  2000  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be  . 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  infonndtmn,  including  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney- Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-^4; 
301-4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  lune  28,  2000. 
William  B.  Bader. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  00-17256  Filed  7-11-00;  8:45  am] 

BILLING  CODE  4710-»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

T.F.  Green  Airport,  Warwick,  Rhode 
Island:  FAA  Approval  of  Noise 
Compatibility  Program 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
.administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Rhode  Island 
Airport  Corporation  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non-federal  re.sponsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
December  22,  1999.  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  Rhode  Island 
Airport  Corporation  under  Part  150 
were  in  compliance  with  applicable 
requirements  On  [une  15.  2000,  the 
Acting  .Associate  .Administrator 
approved  the  T,F,  Green  Airport  noise 
compatibility  program.  Of  the  47 
proposed  program  elements.  40  were 
approved  and  the  remaining  7  were 
acknowledged  as  needing  no  FAA 
approval 

EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  approval  of  the  T.F.  Green 
Airport  noise  compatibility  progrard  is 
June  15.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Silva,  P'edpral  .Aviation 
Administratiun.  New  England  Region, 
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Airports  Division,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  Telephone  (617) 
238-7602. 

Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual 

SUPPLEMENTARY  INFORMATION:  This 

notice  diinounces  that  the  FAA  has 
given  its  overall  approval  to  the  T.F. 
Green  Airport  noise  compatibility 
program,  effective  fune  15.  2000. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA 
a  noise  compatibility  program  which 
sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  non-compatible 
land  uses  and  prevention  of  additional 
non-compatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps. 

The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR),  part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150. 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non- 
compatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government; 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 


use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator  as 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 

Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  regional  Office  in  Burlington, 
Massachusetts. 

The  Rhode  Island  Airport  Corporation 
submitted  to  the  FAA,  on  November  4, 
1999,  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  March 
1998  to  November  1999.  The  T.F.  Green 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
December  22,  1999.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  January  5,  2000. 

The  T.F  Green  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
2003.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act. 
The  FiAA  began  its  review  of  the 
program  on  December  22,  1999,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

Tne  submitted  program  contained  47 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 


requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Acting  Associate  Administer  effective 
June  15,  2000. 

Of  the  47  proposed  program  elements, 
40  were  approved  and  the  remaining  7 
were  acknowledged  as  needing  no  FAA 
approval.  The  47  program  elements 
include  construction  of  a  parallel 
taxiway  and  noise  barriers,  a  voluntary 
nighttime  use  restriction  between 
midnight  and  6  am  for  scheduled  air 
carriers  and  discouragement  of  engine 
maintenance  run-ups  during  this  period, 
discouragement  of  engine  start-ups  and 
auxiliary  power  units  prior  to  the  end  of 
the  6  am  voluntary  use  restriction 
period,  designation  of  close-in  noise 
abatement  departure  procedures  for 
various  runways,  establishment  of  air 
traffic  control  procedures  for  noise 
abatement,  volimtary  acquisition  of 
approximately  210  residences  wdthin  or 
adjacent  to  the  70  DNL  noise  contour, 
sound  insulation  of  approximately  830 
residences  between  the  65  DNL  and  70 
DNL  noise  contours,  implementation  of 
a  formal  Fair  Disclosure  Policy  for  real 
estate  within  the  65  DNL  noise  contour, 
a  recommendation  that  the  city  of 
Warwick  update  its  Comprehensive 
Plan  to  address  the  influence  of  the 
airport  on  surrounding  community  land 
use,  investigation  into  the  sound 
insulation  of  two  schools  outside  of  the 
65  DNL  noise  contour,  installation  of  a 
permanent  noise  monitoring  system, 
implementation  of  a  "Fly  Quiet"  public 
relations  program,  establishment  of  a 
continuing  noise  abatement  committee 
to  monitor  and  assist  in  the  • 

implementation  of  various  noise 
abatement  measures,  further  study 
analyze  the  possible  extension  of 
Rim  way  16-34  for  noise  abatement 
purposes,  and  continuation  of  various 
program  measures  from  the  1 986 
approved  Noise  Compatibility  Program. 

FAA's  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Acting  Associate  Administrator 
on  June  15,  2000.  The  Record  of 
Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  office  of  the  Rhode  Island 
Airport  Corporation,  T.F.  Green  Airport, 
2000  Post  Road,  Warwick,  RI. 

Issued  in  Burlington,  Massachusetts  on 
June  22.  2000. 

Bradley  A.  Davis, 

Acting  Manager.  Airports  Division.  New 
England  Region. 

IFR  Doc,  00-17611  Filed  7-11-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
00-01 -1-00- TTN  To  Impose  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Trenton  Mercer 
Airport,  West  Trenton.  New  Jersey 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  the  revenue  from 
a  PFC  at  Trenton  Mercer  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  11,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA-NYADO.  Mr.  Philip  Brito, 
Suite  446,  600  Old  County  Road,  Garden 
City,  N.Y.  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Trenton 
Mercer  Airport,  Mr.  Justin  P.  Edwards, 
Airport  Manager  at  the  following 
address:  Trenton  Mercer  Airport, 
Terminal  Building,  Sam  Weinroth  Road, 
West  Trenton,  N.J.  08628. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Trenton 
Mercer  Alport  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Vornea,  P.E.  Airpurt  Manager, 
Airports  District  Office,  FAA-NYADO 
Suite  446  600  Old  County  Road.  Garden 
City,  New  York  11530,  Telephone  (516) 
227-3812.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
pr  ipiis^':.  to  rule  and  invites  public 
comment  on  the  application  to  impose 
the  revenue  from  a  PFC  at  Trenton 
Mercer  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  June  22.  2000,  the  FAA 
determined  that  the  application  to 
impose  the  revenue  from  a  PFC 


submitted  by  Trenton  Mercer  Airport 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  12,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  OO-01-I-OO- 
TTN. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2001. 

Proposed  charge  expiration  date:  May 
30,  2042. 

Total  estimated  PFC  revenue: 
$15,300,000. 

Brief  description  of  proposed  project: 
Design  and  Construction  of  New 
Terminal  Building  Project. 

Class  and  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  ATCO — Air 
Taxi/Commercial  Operators  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airport  office  located  at:  Federal 
Aviation  Administration,  Eastern 
Region,  Airports  Division,  AEA-610,  1 
Aviation  Plaza,  Jamaica,  New  York, 
11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Trenton 
Mercer  Airport. 

Issued  in  NY  ADO,  Garden  City,  N.Y.  on 
June  26,  2000. 
Philip  Brito. 

Manager,  NYADO,  Eastern  Region. 
[PR  Doc.  00-17612  Filed  7-11-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance; 
Petition  for  Exemption  for 
Technological  Improvements 

In  accordance  with  title  49  Code  of 
Federal  Regulations  (CFR)  sections 
211.9  and  211.41,  and  49  U.S.C.  20306, 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  railroad  safety  regulations 
and  a  request  for  exemption  of  certain 
statutory  provisions.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
and  statutbry  provisions  involved,  the 
nature  of  the  relief  being  sought,  and  the 
petitioner's  arguments  in  favor  of  relief. 


New  Jersey  Transit  Corporation  (NJ 
Treuisit) 

Newark  City  Subway  System  (NCS) 

(FRA  Waiver  Petition  No.  FRA-2000-73351 

New  Jersey  Transit  Corporation  (NJ 
Transit)  hereby  seeks  approval  of  shared 
use  and  waiver  of  regulations  from  the 
Federal  Railroad  Administration  (FRA) 
for  the  portion  of  the  light  rail  transit 
passenger  operations  of  the  Newark  City 
Subway  System  (NCS)  that  operates  on 
the  general  railroad  system,  as  described 
in  this  Petition  and  its  Exhibits. 

New  Jersey  Transit  Corporation  (NJ 
Transit),  seeks  a  permanent  waiver  of 
compliance  from  certain  CFR  parts  of 
Title  49,  specifically:  part  219,  Control 
of  Alcohol  and  Drug  Use;  part  220, 
Radio  Standards  and  Procedures;  part 
221,  Rear  End  Marking  Device — 
Passenger,  Commuter  and  Freight 
Trains;  part  223,  Safety  Glazing 
Standards — Locomotives,  Passenger 
Cars  and  Cabooses;  part  225,  Raifroad 
Accidents/Incidents — Reports 
Classification,  and  Investigations;  part 
229,  Railroad  Locomotive  Safety 
Standards;  part  231,  Railroad  Safety 
Appliance  Standards;  Part  238, 
Passenger  Car  Safety  Standards;  part 
239,  Passenger  Rail  Emergency 
Preparedness;  part  240,  Qualification 
and  Certification  of  Locomotive 
Engineers,  as  well  as  the  statutory 
requirements  of  49  U.S.C,  20301 
through  20305  and  49  U.S.C.  21101 
through  21108. 

NJ  Transit  seeks  approval  of  shared 
track  usage  and  waiver  of  certain  FRA 
regulations  involving  light  rail 
passenger  operations  on  the  Newark 
City  Subway  System  (NCS).  Currently, 
the  NCS  is  a  4.3  mile,  double-track  light 
rail  transit  system  that  operates  on  an 
exclusive  right-of-way  in  Newark,  New 
Jersey.  Presently,  the  NCS  is  a  rapid 
transit  system  in  an  urban  area  not 
connected  with  the  general  railroad 
system.  NJ  Transit  is  involved  in  the 
construction  of  an  0.9-mile  extension  of 
the  NCS  which  includes  a  portion  of  the 
Norfolk  Southern  (NS)  Orange  Industrial 
Track.  NS  will  use  a  0.24-mile  portion 
of  one  of  the  tracks  on  this  reconfigured 
0.6-mile  segment  to  maintain  its 
operations  to  serve  one  freight  customer. 
NCS  and  NS  service  on  the  Shared 
Track  will  be  temporally  separated.  See 
FRA/FTA  Proposed  Policv  Statement  at 
28241  (64  PR  28238;  May"25.  1999), 

In  each  section  entitled 
"Justification."  FR.A  merely  sets  out  NJT 
Transit's  justifications  which  are 
included  in  its  petition.  In  doing  so,  NJT 
Transit  references  the  proposed  Joint 
Policy  Statement  on  Shared  Used  of  the 
General  Railroad  System  issued  by  FRA 
and  the  Federal  Transit  Administration 
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(FTA)  (64  FR  28238;  May  25,  1999) 
(FR.'\/FTA  Policy  Statement").  The 
proposed  policy  statement  suggests  that 
regulation  of  light  rail  service  on  the 
general  rail  system,  under  conditions  of 
temporal  separation  from  conventional 
rail  movements,  be  handled  through 
application  of  complementary  strategies. 
FR,'\  regulations  would  generally  be 
employed  to  address  hazards  common 
to  light  rail  and  conventional  operations 
for  which  consistent  handling  is 
necessary,  while  other  hazards  would  be 
handled  under  FTAs  program  of  State 
Safetv  Oversight  (49  CFR  part  659).  See 
FRA/FTA  Policy  Statement  for  details. 
Since  FK,'\  has  not  yet  concluded  its 
investigation  of  the  planned  NCS,  the 
agency  takes  no  position  at  this  time  on 
the  merits  of  NJ  Transit's  stated 
justifications.  As  part  of  FRAs  review  of 
the  petition,  FTA  will  appoint  a 
representative  to  FRAs  Safety  Board, 
and  that  person  will  participate  in  the 
board's  consideration  of  NJ  Transit's 
waiver  petition. 

Part  21 7— Railroad  Operating  Rules 

Part  217  requires  each  railroad  to 
provide  training  to  employees  on  the 
operating  rules  and  perform  periodic 
operational  tests  to  monitor  compliance 
with  the  operating  rules,  pursuant  to  a 
written  program.  Under  this  part,  each 
railroad  must  also  retain  testing  records 
and  file  (or  keep  available  in  the  case  of 
Class  III  railroads)  a  copv  of  its 
operating  rules  with  FRA.  These 
requirements  are  intended  to  ensure  the 
safety  of  railroad  operations  through 
employee  knowledge  of  and  compliance 
with  operating  rules. 

Justification 

NJ  Transit  requests  a  waiver  from  all 

of  the  requirements  of  this  part. 
Training  and  testing  on  NCS  operating 
rules  are  conducted  pursuant  to  NJ 
Transit  Light  Rail  Operations  training 
requirements.  The  purpose  of  the 
training  requirements  is  to  produce  an 
operator  who  can  provide  an  optimum 
degree  of  safety  to  all  emplovees, 
customers,  and  the  general  public.  The 
initial  operating  rules  training  leists  for 
7  days,  and  incorporates  lectures, 
demonstrations  and  practical  exercises. 
Employees  are  re-certified  annuallv  in 
operating  rules  and  practices  These  are 
described  in  Light  Rail  Operations 
Safety  Rules  &  Procedures  for 
Employees  (LRT  Rules  and  Procedures) 
and  Light  Rail  Re-Certification  Training 
Manual  which  contain  additional 
operator  training  and  testing 
requirements.  These  requirements  will 
ensure  that  the  NJ  Transit  employees 
know  and  comply  with  NJ  Transit 
operating  rules. 


NJ  Transit  must  submit  its  System 
Safety  Program  Plan  (SSPP)  and 
Operating  Rules  to  the  New  Jersey's 
State  Safety  Oversight  Board  (Oversight 
Board)  for  review  and  approval.  NJ 
Transit  conducts  initial  and  annual 
training  for  employees  on  the  operating 
rules  and  conducts  employee 
operational  testing  and  rules  inspections 
on  a  periodic  basis.  Employees  are 
recertified  on  the  operating  rules 
annually.  Employees  receive 
reinstruction  on  the  operating  rules  if 
they  are  involved  m  an  accident,  misuse 
of  equipment,  or  unsafe  acts.  Employees 
also  receive  reinstruction  if  they  have 
been  away  from  subway  operations  for 
a  period  of  90  days  or  more,  out  sick  for 
an  extended  period  of  time,  or  if 
reinstruction  is  requested  by 
management.  By  start-up  of  operations 
on  the  NCS  Extension,  records  of  initial, 
aimual  and  periodic  employee  testing 
and  the  LRT  Rules  and  Procedures  Will 
be  available  for  review  by  FRA  during 
business  hours.  See  FRA/FTA  Policy 
Statement  at  59054,  59056. 

Part  219 — Control  of  Alcohol  and  Drug 
Use 

Part  219,  Control  of  Alcohol  and  Drug 
Use,  prescribes  minimum  Federal  safety 
standards  for  the  control  of  alcohol  and 
drug  use  by  railroad  workers  for  the 
purpose  of  preventing  accidents  and 
casualties  in  railroad  operations  that 
result  from  impairment  of  employees  by 
alcohol  or  drugs. 

Justification 

NJ  Transit  requests  a  waiver  of  all  of 
the  requirements  of  part  219  because  all 
of  the  employees  assigned  to  the  NCS 

who  would  otherwise  be  covered 
employees  under  this  part  are  aheady 
covered  employees  subject  to  NJ 
Transit's  existing  drug  and  alcohol 
program  under  the  FTA  rules  at  49 
CFR.  Part  653,  Prevention  of  Prohibited 
Drug  Use  in  Transit  Operations  and  part 
654,  Prevention  of  Alcohol  Misuse  in 
Transit  Operations.  NJ  Transit's  drug 
and  alcohol  program  incorporates:  drug 
and  alcohol  screening  for  new 
employees;  an  employee  assistance 
program:  drug  and  alcohol  testing  for 
persons  receiving  a  bi-annual  physical 
as  part  of  the  Commercial  Driver's 
Liceni^e  requirements,  and;  random, 
post-accident,  and  reasonable  suspicion 
drug/alcohol  screening. 

The  FTA  regulations  apply  to 
recipients  of  Federal  mass  transit  funds 
except  those  "specifically  excluded" 
because  those  recipients  are  operating 
railroads  regulated  by  FRA.  49  CFR 
653.5;  49  CFR  654.5.  In  such  cases,  a 
recipient  is  to  follow  the  FRA 
regulations  in  49  CFR  part  219  for  its 


railroad  operations.  Id.  However,  such  a 
recipient  is  still  required  to  certify  that 
it  is  in  compliance  with  applicable  rules 
and  to  comply  with  parts  653  and  654 
for  its  "non-railroad  operations."  Id.  NJ 
Transit  is  a  recipient  of  Federal  mass 
transit  funds,  and  therefore,  is  subject  to 
these  compliance  certification 
provisions.  Subjecting  NCS  employees 
to  FRA  regulations  would  create  an 
administrative  burden  for  NJ  Transit, 
both  in  terms  of  cost  and  in  terms  of 
recordkeeping. 

If  granted  a  waiver  from  the 
requirements  of  part  219,  NCS  light  rail 
operations  would  remain  under  the 
regulatory  jurisdiction  of  FTA.  NCS 
employees  are  employed  by  NJ  Transit 
Bus  Operations,  Inc.  and  tested  with  bus 
operators  and  supervisors.  Most  other 
safety  functions  for  NCS  employees  also 
are  administered  through  NJ  Transit  Bus 
Operations,  Inc.  All  of  the  employees 
assigned  to  the  NCS  LRT  operation  that 
would  otherwise  be  covered  employees 
imder  part  219,  would  remain  covered 
employees  under  FTAs  rules  at  parts 
653  and  654.  Apptication  of  the  FTA 
drug  and  alcohol  rules  will  provide  an 
equivalent  level  of  safety  consistent 
writh  the  policy  imderlying  part  219.  A 
basic  review  of  the  respective  FRA  and 
FTA  regulations  reveals  that  they  are 
quite  similar  in  purpose,  structure  and 
substance.  Both  regulations  are  intended 
to  enhance  safety  by  prohibiting  and 
eUminating  misuse  of  drugs  and  alcohol 
that  might  otherwise  result  in  accidents 
and  injuries  to  employees  and  the 
traveling  public.  Both  regulations 
provide  for  procedural  and 
recordkeeping  requirements 
safeguarding  the  integrity  of  the 
program  and  providing  privacy  and  due 
process  protections  for  covered 
employees.  Finally,  both  sets  of 
regulations  prohibit  impaired 
employees  from  performing  safety 
sensitive  functions  and  require  testing 
in  the  same  situations  (random,  post- 
accident,  reasonable  suspicion,  retum- 
to-duty  and  pre-emplovment). 

Although  there  are  differences 
between  the  regulations,  there  are  no 
major  policy  differences  with  respect  to 
the  need  to  eliminate  drug  and  alcohol 
misuse  and  the  primarj'  importance  of 
safety  in  transportation  operations.  The 
most  obvious  difference  involves  the 
application  of  penalties  for  non- 
compliance. Under  FRA  rules,  a 
regulated  entity  found  to  be  in  violation 
of  the  rule  may  be  subject  to  civil 
penalties  in  accordance  with  a 
published  schedule.  The  FTA 
regulations  do  not  contain  such  a  civil 
penalty  structure.  However,  imder  FTA 
regulations,  compliance  is  a  condition 
for  eligibility  for  receipt  of  Federal 
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funds.  Non-compliance  can  result  in 
suspension  of  eligibility  for  applicable 
Federal  funding  altogether.  Thus,  the 
severity  of  the  potential  penalty 
suspension  and  funding  eligibility 
under  FTA  rules  serves  as  a  deterrent  in 
the  seune  way  as  does  the  ERA  civil 
penalty  program. 

Application  of  the  FTA  regulations 
will  provide  a  level  of  safety  equivalent 
to  that  provided  by  the  FRA  regulations. 
This  request  is  consistent  with  FRA's 
position  on  the  appropriate  treatment  of 
this  Part.  See  FRA/FTA  Policy 
Statement  at  59054,  59056. 

Part  220 — Railroad  Communications 

Part  220  sets  forth  minimum 
requirements  governing  the  availability 
and  use  of  radios  and  other  wireless 
commimications  equipment  in 
connection  with  railroad  operations  and 
right-of-way  maintenance.  These 
requirements  are  intended  to  enhance 
operational  safety  by  facilitating 
communications  among  railroad 
employees  and  offices  through  the 
availability  of  radios  and  the  use  of 
standardized  communications 
protocols. 

Justification 

NJ  Transit  requests  a  waiver  from  all 
of  the  requirements  of  this  part  because 
radio  communications  on  the  NCS  are 
conducted  according  to  the 
requirements  of  the  NCS  SSPP.  In 
addition,  because  of  the  strict  temporal 
separation,  there  will  be  little  need  for 
conununication  between  NCS  personnel 
and  personnel  of  NS.  Primary  indication 
of  track  occupancy  is  provided  by  the 
train  control  system.  The  NCS  has 
redundant  means  of  communicating, 
including  two-way  mobile  and  base 
radios,  and  a  remote  OCC  two-way  base 
radio.  All  NCS  maintenance  workers  are 
equipped  with  two-way  radios  for 
communication  with  each  other  and  the 
OCC.  The  LRT  Rules  and  Procedures 
stipulate  communications  protocols 
addressing  content  and  priority  of 
communications,  as  well  as  emergency 
communications,  identification  of 
speakers,  employee  training  and  testing 
regarding  proper  use  of  radios. 
Paragraph  3012  states  that  all  two-way 
radio  transmissions  are  governed  by  the 
Federal  Communications  Commission 
regulations.  LRT  Rules  and  Procedures, 
E.  Compliance  with  the  LRT  Rules  and 
Procedures  is  also  monitored  as 
required  by  Section  4.4  of  the  SSPP.  The 
LRT  Rules  and  Procedures  provide  for 
an  equivalent  level  of  safety  as  FRA 
rules.  This  request  is  consistent  with  the 
FRA's  position  on  the  appropriate 
treatment  of  this  part.  Statement 


Concerning  Jurisdiction  at  59054, 
59056. 

Section  221.1 4(a)— Rear  End  Marking 
Device 

Section  221.14(a)  requires  that 
passenger,  commuter,  and  freight  trains 
be  equipped  with  at  least  one  such 
compliant  marking  device,  which  has 
been  approved  by  FRA  in  accordance 
with  the  procedures  included  in 
Appendix  A  of  part  221,  and  which  has 
specific  intensity,  beam  arc  width,  color 
and  flash  rate  characteristics.  The 
requirements  are  intended  to  reduce  the 
likelihood  of  rear-end  collisions 
attributable  to  the  inconspicuity  of  the 
rear-end  of  a  leading  train. 

Justification 

NJ  Transit  requests  a  waiver  from  this 
requirement  because  the  NCS  vehicle 
are  equipped  with  lights  and  reflectors 
similar  to  those  required  for  highway 
vehicles  as  contained  in  NJDOT 
regulations.  The  NJDOT  regulations 
adopt  and  incorporate  by  reference  the 
Federal  Highway  Administration's 
("FHWA")  Federal  Motor  Carrier  Safety 
Regulations  found  at  49  CFR  part  393. 
The  external  illumination  on  the  NCS 
vehicles  includes  headlights,  turn 
signals,  tail  and  brake  lights,  reflectors, 
clearance  lights,  and  marker  lights  at 
each  end  of  the  bi-directional  NCS 
vehicles.  In  addition,  marker  lights,  turn 
signal  lights,  and  a  reflecting  strip,  are 
located  on  the  side  of  the  vehicle.  One 
headlight  is  mounted  next  to  each  brake 
light,  with  the  headlights  capable  of 
being  switched  from  low  to  high  beam. 
Turn  signal  lights  are  visible  from  both 
the  front  and  the  side  of  the  vehicle.  The 
mounting  height  and  candela  value  of 
the  lights  provided  is  consistent  with 
the  FHWA  requirements  for  commercial 
motor  vehicles.  See  49  CFR  part  393. 

In  addition,  a  railroad  lamp  is 
mounted  at  the  center  top  of  each  end 
of  the  vehicle.  The  railroad  lamp,  which 
has  high  and  low  beam  capability,  is 
designed  for  use  in  dedicated  track 
territory.  This  lamp  meets  the 
applicable  requirements  of  49  CFR 
229.125. 

The  NCS  vehicles  have  tail  and  brake 
light  and  marker  lights  to  define  the  end 
contour  of  the  vehicle,  substantially 
similar  to  the  marking  devices  required 
by  FRA  regulations.  NJ  Transit  submits 
that  safety  on  the  Shared  Track  will  not 
be  compromised  by  the  use  of  the  NCS 
marking  devices.  The  variation  in 
illumination  levels  between  NCS 
vehicles  and  NS  trains  is  not  material 
because  of  the  temporal  separation  of 
the  operations.  The  exterior  lighting  of 
the  NCS  vehicle  will  make  the  rear  of 
the  vehicles  conspicuous  to  following 


vehicles  and  temporal  separation  will 
mean  that  freight  trains  will  not  follow 
behind  leading  NCS  vehicles. 

Section  223.9(c) — Glazing  Requirements 

Section  223.9(c)  requires  that 
passenger  cars  be  equipped  with  FRA 
certified  glazing  in  all  windows.  This 
requirement  is  intended  to  reduce  the 
likelihood  of  injiuy  to  passengers  and/ 
or  employees  from  breakage  and 
shattering  of  windows  (including 
windshields)  and  to  avoid  ejection  of 
passengers  from  the  vehicle  in  a 
collision. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  for  NCS  vehicle  side 
windows.  FRA  will  not  permit 
operations  on  the  general  system  in  the 
absence  of  effective  alternatives  to  the 
requirements  of  this  part  that  provide  an 
equivalent  level  of  safety.  Petitioners 
seeking  waiver  of  this  requirement 
should  explain  what  equivalent 
safeguards  are  in  place  to  provide 
assurances  that  passengers  and  crew 
members  are  safe  from  the  effects  of 
objects  striking  the  vehicle's  windows. 
Statement  Concerning  Jurisdiction  at 
59053.  FRA  has  acknowledged  that  a 
transit  system  that  has  an  SSPP 
developed  under  FTA's  rules  may  be 
able  to  demonstrate  that  the  Plan 
satisfies  the  safety  goals  of  this  part.  Id. 
FRA  also  has  recognized  that  temporal 
separation  can  form  the  basis  for  a  grsmt 
of  a  waiver  from  safety  glazing 
requirements.  In  FRA's  waiver  decision 
with  respect  to  the  Southern  New  Jersey 
Light  Rail  Transit  (SNJLRT)  project, 
FRA  granted  a  waiver  from  the 
requirements  of  Section  223.9(c)  based 
upon  recognition  that  "a  transit 
authority  providing  service  on  the 
general  rail  system  under  time  separated 
arrangements  should  have  wide  latitude 
to  select  equipment  well  suited  to  the 
particular  service  requirements." 

NCS  vehicle  side  windows  will 
conform  to  the  side  impact  requirements 
of  "American  National  Standard  for 
Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  and  Motor  Vehicle 
Equipment  Operating  on  Land 
Highways."  Glass  meeting  this  standard 
is  break-resistant  in  normal  usage,  but 
can  be  broken  with  a  standard  rescue 
tool,  such  as  a  pry  bar  or  punch,  in  an 
emergency.  Upon  breaking,  the  glass 
"crumbles"  into  pebble-like  pieces, 
posing  no  significant  hazard  to 
passengers,  employees  or  rescue 
personnel.  The  use  of  such  safety  glass 
windows  is  standard  throughout  the  rail 
transit  industry,  where  it  has  proved 
both  durable  and  safe. 
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In  addition,  the  risk  associated  with, 
vandalism  (such  as  by  ballast  or  other 
objects  thrown  against  the  windows)  is 
addressed  from  an  operations 
standpoint  in  the  SSPP.  Sections  7.0 
and  8.0  of  the  SSPP  contain  the  NCS 
Security  Program  tasks  and  verification 
procedures.  The  NCS  right-of-way  is 
monitored  by  Closed-Circuit  TV.  The  NJ 
Transit  Police  Department  has  primary 
responsibility  for  NCS  security, 
including  assessment  and  corrective 
action  with  respect  to  facility'  and 
equipment  dama  ,e.  vandalism  and 
trespassing  M  Transit  has  developed 
Standard  Operating  Procedures 
("SOP's")  intended  to  accomplish 
security  goals,  including  SOP's 
regarding  patrolling  facilities  and 
vehicle  operator  procedures  for 
handling  security  threats.  There  is  no 
reason  to  believe  that  the  NCS  vehicle 
side  windows  will  pose  any  safety 
hazard  in  NCS  operations  on  the  Shared 
Track.  The  crumble  characteristics  of 
the  NCS  vehicle  side  windows,  the  NCS 
SSPP  and  NCS  temporal  separation  from 
freight  operations  together  offer 
necessary  equivalent  safety  for  Shared 
Track  operations. 

Section  223.15(c) — Emergency  Window 
Requirements 

Section  223.15(c)  requfres  each 
passenger  train  car  to  be  equipped  with 
at  least  four  emergency  windows 
designed  to  permit  rapid  and  easy 
removal  during  an  emergency.  This 
requirement  is  intended  to  enhance 
safety  by  providing  emergency  egress  in 
addition  to  egress  through  vehicle 
doorways. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicles 
are  not  manufactured  with  designated 
emergency  windows.  The  vehicles, 
however,  are  designed  to  permit 
equivalent  or  superior  emergency  exit 
options.  Each  vehicle  has  nine 
passenger  windows  on  each  side,  all  of 
which  are  made  of  safety  glass  and  are 
bonded  to  the  sidewalls.  All  of  these 
windows  are  large  (approximately  48 
inches  long  by  36  inches  high)  when 
compared  with  conventional  commuter 
rail  cars,  can  be  broken  with  standard 
rescue  tools  and  can  function  as 
emergency  windows  if  necessary. 
Furthermore,  the  NCS  vehicle  doorways 
provide  greater  access/egress  capability 
than  is  found  on  conventional 
r.omniuter  rail  cars.  Each  vehicle  has 
four  sets  of  double  doors  on  each  side 
of  the  vehicle.  The  minimum  clearance 
height  of  each  doorway  is  80  inches  and 
the  flow  lane  width  of  each  doorway  is 
at  least  24  inches  (48  inches  in  total  for 


each  doorway).  The  vehicle  is  designed 
such  that  the  egress  time  of  an  AW2 
load  shall  not  exceed  60  seconds, 
calculating  egress  assuming  a  flow  rate 
of  2  seconds  per  passenger  per  flow 
lane.  The  doors  are  releasable  through 
an  emergency  release  lever  located  on 
the  inside  of  each  doorway  and  from  at 
least  one  doorway  per  side  on  the 
outside  of  the  vehicle.  This  will  enable 
a  closed  and  interlocked  door  to  be  lock- 
released  without  power  supply. 
Activation  of  the  emergency  release 
levers  allows  the  door  leaves  to  be 
manually  operated.  The  interior  door 
release  levers  are  clearly  marked  and  in 
a  location  accessible  to  all  passengers, 
compliant  with  ADA  and  FRA  marking 
requirements.  These  release  lever 
features  enable  quick  and  easy  opening 
of  the  doors  by  passengers,  equivalent  to 
FRA  emergency  exit  vvdndow 
requirements. 

The  doorways  are  designed  to  provide 
the  main  means  of  emergency  access/ 
egress  and  because  the  large  windows 
can  function  as  additional  emergency 
access/egress  points,  there  is  very  little 
risk  of  passengers  becoming  trapped  or 
rescue  personnel  being  unable  to  reach 
passengers.  The  NCS  SSPP  contains 
emergency  response  plan  requirements 
that  include  passenger  evacuation  and 
crowd  control  planning. 

Section  223.9(d)— Emergency  Exit 
Window  Markings 

Section  223.9(d)  requires  that  each 
emergency  window  be  conspicuously 
and  legibly  marked  with  luminescent 
material  on  the  inside  of  each  car  and 
that  clear  and  legible  operating 
instructions  be  posted  at  or  near  each 
such  window.  This  section  also  requires 
that  each  window  intended  for  access 
by  emergency  responders  for  extrication 
of  passengers  be  marked  with  a 
rettoreflective,  unique  and  easily 
recognizable  symbol  or  other  clear 
marking  and  that  clear  and 
understandable  window-access 
instructions  be  posted  at  each  such 
window  or  at  the  end  of  each  car.  These 
requirements  are  intended  to 
distinguish  emergency  windows  from 
other  windows  and  provide  information 
on  the  operation  of  the  emergency 
windows. 

Justification 

NJ  Transit  requests  a  waiver  from 
these  requirements  because  all  side 
windows  on  the  NCS  vehicles  are 
suitable  for  use  in  the  event  of  an 
emergency.  It  would  make  no  sense  and, 
in  fact,  could  cause  confusion  to  mark 
any  particular  side  set  of  windows  as 
designated  "emergency  windows."  All 
side  windows  can  be  broken  with 


standard  rescue  tools  and  can  function 
as  emergency  windows  if  necessary. 
Thus,  identification  of  some  windows  as 
"emergency  windows,"  and  the  posting 
of  special  operating  instructions  is  not 
appropriate  in  this  instance  and  is  not 
necessary  for  safe  emergency  egress 
from  the  NCS  vehicle.  Enforcing  the 
marking  requirements  will  not  serve  the 
intended  safety  purpose.  In  the  SNJLRT 
Waiver  Letter,  FRA  granted  NJ  Transit's 
request  for  relief  from  the  emergency 
window  exit  requirements,  including 
the  marking  requirements.  FRA 
indicated  that  it  believed  that 
emergency  egress  and  rescue  access  for 
the  vehicle  should  be  resolved  through 
the  SSPP  process.  NJ  Transit  assumes 
that  FRA  would  have  the  same  concerns 
and  recommendations  here. 
Accordingly.  NJ  Transit  intends  to  work 
with  NJ  Department  of  Transportation 
State  Safety  Oversight  Program  to 
address  emergency  egress  and  rescue 
access.  Emergency  preparedness  drills 
will  be  carried  out  on  LRTs  on  an 
annual  basis.  For  the  foregoing  reasons, 
enforcing  the  marking  requirements 
would  not  serve  the  intended  safety 
purpose. 

Part  225 — Accident  Reporting  and 
Investigation 

Part  225  prescribes  reporting 
requirements  for  equipment  and  grade 
crossing  accidents  and  employee 
injuries  meeting  specified  thresholds. 
Part  225  also  provides  for  recordkeeping 
and  retention  policies,  and  FRA 
accident  investigations.  These 
requirements  support  FRA's 
enforcement  efforts  and  provide 
information  to  detect  trends  on  an 
industry-wide  basis. 

Justification 

NJ  Transit  requests  a  waiver  of  the 
reporting  and  investigation 
requirements  for  injuries  because  NJ 
Transit  will  be  followin';   i  e  injury 
reporting  requirements  ;)rescribed  in 
Section  4.3  of  the  SSPP  NJ  Transit 
intends  to  comply  with  injury  reporting 
and  investigation  requirements  in  the 
event  of  grade  crossing  accidents. 

Employee  injuries  are  subject  to  FTA 
rules,  and  therefore  provisions  for 
reporting  and  investigating  employee 
injuries  are  included  in  the  SSPP. 
Pursuant  to  the  SSPP,  any  employee 
responsible  for  the  operation  or 
maintenance  of  the  NCS  having  direct 
knowledge  of  an  accident  or  an  incident 
that  results  in  an  injury  must  file  a 
written  report.  Minor  employee  injuries 
such  as  those  requiring  first  aid  or  a 
near  miss  must  be  investigated  by  the 
Supervisor,  Claims  Department. 
Employee  injuries  of  moderate  severity 
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resulting  in  medical  treatment  and/or 
lost  time  must  be  investigated  by  the 
Supervisor  of  both  the  Claims 
Department  and  Safety  Department, 
depending  upon  the  severity  and 
circumstances  of  the  injuries.  Major 
injuries  involving  either  serious  injury 
or  death  must  be  investigated  in-depth 
by  the  Supervisors  of  the  Claims  and 
Safety  Department.  The  Safety 
Department  must  maintain  an 
investigation  recommendation  matrix 
and  a  follow-up  database  to  track 
implementation  of  recommendations. 
Pursuant  to  the  NJ  State  Safety 
Oversight  Program,  NJ  Transit  must 
submit  a  monthly  statement  of  among 
other  things,  injuries  to  passengers  or 
employees. 

If  an  accident  results  in  a  passenger  or 
employee  fatality;  a  fatality  occurs  at  a 
grade  crossing;  or  two  or  more 
employees  or  passengers  are  seriously 
injured  requiring  admission  to  a 
hospital,  NJ  Transit  must  provide  verbal 
notification  to  the  National 
Transportation  Safety  Board  and  the 
NJDOT  within  two  hours  of  occurrence 
of  the  incident.  The  verbal  notification 
must  be  followed  by  submittal  of  a 
written  report.  Records  of  injuries  are 
maintained  at  NCS  headquarters  and 
may  be  made  available  upon  FRA 
request  during  business  hours. 

FTA  rules  require  NJ  Transit's  SSPP 
to  contain  provisions  for  reporting  and 
maintaining  records  of  certain  injuries. 
Therefore,  NJ  Transit  has  an  interest  in 
establishing  a  system  for  uniform 
reporting  of  injuries.  In  addition,  NJ 
Transit  is  responsible  for  compliance 
with  applicable  workplace  injury 
reporting  requirements  contained  in  the 
New  Jersey  Public  Employee's 
Occupational  Safety  and  Health  Act. 
The  New  Jersey  Public  Employee's 
Occupational  Safety  and  Health  Act  is 
intended  to  adopt  all  applicable 
occupational  health  and  safety 
standards  of,  and  be  as  effective  as,  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  651  et  seq.  See  N.J.A.C. 
12:100.  Safety  and  Health  Standards  for 
Public  Employees;  see  also  N.J.S.A. 
34:6A-29{g)  and  34:6A-30(a). 

NJ  Transit  must  already  comply  with 
FTA  and  New  Jersey  Public  Employee's 
Occupational  Safety  and  Health  Act 
reporting  requirements  for  injuries  on 
the  NCS.  Requiring  NJ  Transit  to  also 
comply  with  FRA  regulations  would 
place  an  unnecessary  administrative 
burden  on  NJ  Transit.  NJ  Transit's 
system  for  recording,  reporting  and 
investigating  injuries  will  be  equally 
effective  as  FRA  regulations  in  terms  of 
preserving  important  data  on  injuries. 
This  request  is  consistent  with  FRA's 
position  on  the  appropriate  treatment  of 


part  225  as  stated  in  the  Statement 
Concerning  Jurisdiction.  See  FRA/FTA 
Policy  Statement  at  59054,  59056. 

Section  229.125— Headlights  and 
A  uxiliary  Ligh  ts 

Sections  229.125(a)  and  (d)  require 
locomotives  to  have  headlights  and 
auxiliary  lights  of  specified  brightness 
and  placement  on  the  vehicle.  The 
purpose  of  these  requirements  is  to 
reduce  the  risk  of  collisions  attributable 
to  inconspicuity  of  the  train. 

Justification 

NJ  Transit  requests  a  waiver  from 
these  two  requirements  of  Section 
229.125.  The  NCS  vehicles  have 
headlights  and  auxiliary  lights  that 
together  present  a  triangular  pattern  and 
make  the  vehicles  conspicuous  to  motor 
vehicles  at  grade  crossings.  However, 
the  headlights  and  auxiliary  lights  do 
not  match  the  dimensions  set  forth  in 
Section  229.125(d)  and  the  lights  are  not 
as  bright  as  prescribed  in  Section 
229.125(a). 

FRA  has  stated  that  it  is  important  for 
all  locomotives  (including  LRT  vehicles 
meeting  the  definition  of  "locomotive" 
or  "cab  car")  to  present  the  same 
distinctive  headlight-auxiliary  light 
profile  to  motor  vehicle  operators 
approaching  grade  crossings  in  order  to 
reduce  the  risk  of  grade  crossing 
accidents.  Statement  Concerning 
Jurisdiction  at  59053.  FRA  is  amenable 
to  light  rail  headlights  being  less  bright 
than  conventional  locomotive 
headlights.  Id.  FRA  is  willing  to  grant 
waivers  of  part  229,  including  Sections 
229.125(a)  and  (d),  provided  that  a 
petitioner  explains  how  its  practices 
will  provide  for  the  safe  condition  and 
operation  of  its  vehicles  and  how  the 
vehicle  design  maintains  the  triangular 
pattern  required  of  other  locomotives 
and  cab  cars  to  the  extent  practicable. 
Id. 

The  NCS  vehicles  will  have  two 
auxiliary  lights  similar  to  those  used  on 
motor  vehicles.  The  auxiliary  lights  will 
meet  the  requirements  of  NJDOT  motor 
vehicle  headlight  standards.  The 
auxiliary  lights  will  be  capable  of 
illuminating  a  person  or  object  500  feet 
away.  The  NCS  vehicles  will  have  a 
headlight  on  the  top  center  of  each  end 
of  the  vehicle  meeting  the  requirements 
of  Section  229.125(a)  and  forming  a 
triangular  pattern  with  the  auxiliary 
lights,  to  present  a  distinctive  and 
conspicuous  profile  to  motor  vehicle 
drivers  approaching  grade  crossings. 
The  auxiliary  lights  on  the  NCS  vehicle 
will  be  43.5  inches  above  the  top  of  rail 
and  42  inches  apart.  The  vertical 
distance  from  the  headlight  to  the 


horizontal  axis  of  the  auxiliary  lights 
will  be  94  inches. 

As  noted  in  Section  II. G.,  there  are 
two  grade  crossings  on  the  segment  of 
the  Orange  Industrial  Track  that  will 
become  the  Shared  Track,  located  at 
Franklin  Street  and  at  Belmont  Avenue. 
As  part  of  the  NCS  extension  project,  NJ 
Transit  will  reconstruct  the  Franklin 
Street  and  Belmont  Avenue  grade 
crossings.  The  crossings  will  be 
protected  in  accordance  with  the 
MUTCD  to  a  design  approved  by  the 
NJDOT.  The  public  review  process 
required  under  state  law  for  the 
reconstruction  of  the  grade  crossings  at 
Franklin  Street  and  Belmont  Avenue 
included  participation  of  local 
emergency  service  organizations, 
municipalities  (including  the  City  of 
Belleville,  where  both  grade  crossings 
are  located)  and  transportation  planning 
organizations.  The  NCS  extension 
includes  installation  of  Bar  Signals  that 
are  sequenced  with  traffic  signals  and 
grade  crossing  gates  and  lights.  In 
addition,  the  grade  crossings  at  Franklin 
Street  and  Belmont  Avenue  will  be 
maintained  in  accordance  with  FRA 
regulations  in  part  234. 

In  the  SNJLRT  Waiver  Letter,  FRA 
granted  NJ  Transit's  request  for  relief 
from  the  requirements  of  Sections 
229.125(a)  and  (d)  based  upon  the 
conditions  that  the  vehicle  maintain  the 
basic  triangular  pattern  of  lights  as 
described  in  NJ  Transit's  petition  and 
that  NJ  Transit  undertake  a  public 
education  and  awareness  campaign  to 
familiarize  residents  of  the  area  with  the 
new  NCS  service  on  the  line, 
recognition  of  the  light  rail  vehicles  and 
the  continuation  of  freight  service.  NJ 
Transit  plans  to  undertake  a  public 
education  and  awareness  campaign  to 
familiarize  motorists  with  the  NCS 
extension. 

Section  231.14 — Passenger  Cars  Without 
End  Platforms 

Section  231.14  specifies  the  requisite 
location,  number,  dimensions,  and 
manner  of  application  of  a  variety  of 
railroad  car  safety  appliances,  directly 
implementing  a  number  of  statutory 
requirements  found  in  49  U.S.C.  20301- 
05,  the  Safety  Appliances  Act. 

The  statute  contains  specific 
standards  for  automatic  couplers,  sill 
steps,  hand  brakes,  and  secure  ladders 
and  running  boards.  Where  ladders  are 
required,  the  statute  mandates 
compliant  handholds  or  grab  irons  for 
the  roof  of  the  vehicle  at  the  top  of  each 
ladder.  Compliant  grab  irons  or 
handholds  also  are  required  for  the  ends 
and  sides  of  the  vehicles,  in  addition  to 
standard  height  drawbars.  In  addition, 
the  statute  requires  trains  to  be 
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equipped  with  a  sufficient  number  of 
vehicles  with  power  or  train  brakes  so 
that  the  engineer  may  control  the  train's 
speed  without  the  use  of  a  common 
hand  brake.  At  least  50  percent  of  the 
vehicles  in  the  train  must  be  equipped 
with  power  or  train  brakes  and  the 
engineer  must  use  the  power  or  train 
brakes  on  those  vehicles  and  all  other 
vehicles  equipped  with  such  brakes  that 
are  associated  with  the  equipped 
vehicles  in  the  train 

Aside  from  the  statutory 
requirements,  the  regulations  provide 
additional  and  parallel  specifications  for 
handbrakes,  sill  steps,  side  handholds, 
end  handholds,  end  handrails,  side-door 
steps  and  uncoupling  levers.  More 
specifically,  each  passenger  vehicle 
must  be  equipped  with  an  efficient 
handbrake  that  operates  in  conjunction 
with  the  power  brake  on  the  train.  The 
handbrake  must  be  located  so  that  it  can 
be  safely  operated  while  the  passenger 
vehicle  is  in  motion.  Passenger  cars 
must  have  four  sill  steps  and  side-door 
steps  and  prescribed  tread  length, 
dimensions,  material,  location  and 
attachment  devices  for  sill  steps  and 
side-door  steps.  In  addition,  there  are 
requirements  for  the  number,  composite 
material,  dimensions,  location  and  other 
characteristics  for  side  and  end 
handholds  and  end  handrails.  Finally, 
this  section  requires  the  presence  of 
uncoupling  attachments  that  can  be 
operated  by  a  person  standing  on  the 
ground. 

These  very  detailed  regulations  are 
intended  to  ensure  that  sufficient  safety 
appliances  are  available  and  that  they 
will  function  safely  and  securely  as 
intended. 

Justification 

1 1        NI  Transit  seeks  an  exemption  from 
the  statutor\-  requirements  of  the  Safety 
Appliances  Act  and  waiver  of  the 
implementing  of  regulations  in  49  CFR 
231,14  As  explained  below,  NJ  Transit 
seeks  an  exemption  firom  the  statutory 
requirements  of  the  Safety  .^pphances 
Act,  because  compliance  with  those 
requirements  would  preclude  the 
introduction  of  efficient  railroad 
transportation  equipment  "light  rail 
vehicles"  in  temporally-separated 
shared  use  operations  .\J  Transit  seeks 
a  waiver  from  the  corresponding 
regulations  m  Section  231.14.  because 
the  appliances  and  the  specifications  for 
the  appliances  contained  in  that  section 
are  unnecessary  for  assuring  the  safety 
of  the  NCS  vehicles  to  NCS  vehicle 
operators  and  passengers. 

The  NCS  vehicle  has  a  number  of 
features  that  provide  an  equivalent  or 
superior  level  of  safety  as  compared  to 
a  conventional  hand  brake.  Each  NCS 


vehicle  will  be  equipped  with  four 
automatic  spring  applied  parking  brakes 
located  on  the  tv^o  power  trucks  in  each 
vehicle.  The  parking  brake  operates  as 
part  of  the  normal  service  braking 
function  of  the  car.  The  parking  brake  is 
capable  of  holding  the  vehicle  on  a 
gradient  of  seven  percent  at  an  AW4 
load.  A  one-person  crew  will  operate 
the  NCS  vehicles.  Normally  the  NCS 
will  operate  the  system  with  single  cars. 
There  may  be  occasions  where  two  cars 
will  be  coupled  The  car  or  train  will  be 
normally  operated  from  the  console  in 
the  lead  cab  Durmg  normal  operating 
conditions,  the  operator  will  make  all 
service  brake  applications.  In  the  event 
of  an  emergency,  the  NCS  vehicle  will 
have  several  features  that  would  permit 
passengers  to  activate  the  braking 
system.  First,  an  emergency  release 
device  located  on  each  passenger  door 
pillar  causes  an  irrevocable  application 
of  the  ser\'ice  brakes  in  the  event  of  any 
apphcadon.  Second,  the  eight  doors 
with  double  door  leafs  (four  locations 
on  each  side  of  each  vehicle)  are 
interlocked  with  the  propulsion  system 
to  ensure  that  the  NCS  vehicle  does  not 
move  while  any  doors  are  open  and  the 
opening  of  the  doors  while  the  NCS 
vehicle  is  in  motion  will  cause  an 
irrevocable  application  of  the  service 
brake.  The  braking  characteristics  of  the 
NCS  vehicle  will  result  in  a  shorter  full 
ser\'ice  brake  activation  time  and  easier 
brake  application  than  would  be 
achieved  by  the  presence  of  a  traditional 
hand  brake.  Thus,  the  safety  purpose  of 
the  hand  brake  requirement  is  achieved, 
but  in  a  manner  that  provides  an 
equivalent  or  superior  level  of  safety. 

Sill  steps  and  side-door  steps  are  not 
necessar}'  for  safety  on  the  NCS  vehicle, 
because  it  is  a  low  floor  vehicle 
designed  for  low  level  boarding.  The 
door  threshold  is  13.75  inches  above  the 
top  of  the  rail.  This  configuration 
renders  sill  steps  and  side-door  steps 
uimecessary  Compliance  with  the  sill 
step  and  side-door  step  requirements 
would  not  enhance  the  safety  of  the 
vehicle. 

Handholds  and  handrails  are  typically 
intended  for  use  by  conductors  and 
crew  members  performing  service  and 
yard  duties.  However,  NCS  operations 
will  not  involve  any  service  and  yard 
duties  from  positions  outside  and 
adjacent  to  the  vehicle  or  near  vehicle 
doors.  Yard  moves  will  be  controlled 
from  the  console  by  the  on-board 
operator  and  switches  will  be  throwra 
remotely  or  through  local  controls 
initiated  by  the  on-board  operator. 
Therefore,  there  is  no  need  for 
personnel  to  mount  or  dismount  the 
vehicle  using  external  appliances  of  any 
kind  and  no  need  for  handholds  or 


handrails  on  NCS  vehicles.  In  sum, 
there  is  no  practical  need  for  handholds 
or  handrails  and  their  presence  might 
constitute  a  safety  hazard  in  the 
operating  enviroimient . 

The  NCS  vehicle  is  equipped  with  a 
fully  automatic  electric  coupler  and  a 
mechanical  coupler  at  each  end 
controlled  from  the  operator's  position 
in  the  cab.  The  coupler  and  associated 
draft  gear  system  has  a  centering  device 
that  retains  the  unconnected  coupler 
head  within  its  gathering  range.  The 
couplers  are  central  couphngs  with 
automatic  electrical  and  pneumatic 
coupling.  The  operator  can  initiate 
imcoupling  from  the  console  and  no 
external  crew  is  required  to  assist  in  this 
operation.  NJ  Transit  believes  that 
performing  all  coupling/uncoupling 
from  inside  the  vehicle  will  enhance 
safety.  This  eUmination  of  the  need  for 
frequent  coupling/uncoupling  of 
vehicles,  combined  with  the  ability  for 
such  activity  to  take  place  without  crew 
members  in  close  proximity  to  the 
coupler  mechanisms  eliminates  the 
need  for  specially  placed  imcoupling 
levers  and  any  hazard  associated  vrith 
manual  coupling.  The  NCS  vehicle  uses 
dynamic  brakes  as  the  primary  braking 
for  all  service  brake  apphcations.  The 
LRT  Rules  and  Procedures  requires  that 
each  operator  perform  a  pre-trip 
inspection  of  his/her  equipment, 
including  inspection,  testing  and 
maintenance  of  brake  equipment. 
Operators  are  required  to  report  any 
defects  or  failures  to  the  Maintenance 
Department  immediately  and  to  note 
such  defects  or  failures  on  their  vehicle 
condition  reports.  Therefore,  the  NCS 
vehicle  brake  system  will  be  equivalent 
to  a  standard  air  brake  system  and  thus 
provide  an  equivalent  level  of  safety. 

NJ  Transit  may  obtain  exemption  from 
the  statutory  safety  appliance 
requirements  mentioned  above  only  if 
application  of  such  requirements  would 
"preclude  the  development  or 
implementation  of  more  efficient 
raifroad  transportation  equipment  or 
other  transportation  innovations,"  49 
U.S.C,  20306.  The  exemption  for 
technological  improvements  was 
originally  enacted  to  further  the 
implementation  of  a  specific  type  of 
freight  car.  but  the  legislative  history 
shows  that  Congress  intended  the 
exemption  to  be  used  elsewhere  so  that 
"other  types  of  railroad  equipment 
might  similarly  benefit."  S.  Rep.  96- 
614,  at  8,  (1980),  reprinted  in  1980 
U.S.C.C.A.N.  1156,  1164. 

FRA  has  recognized  the  potential 
public  benefits  of  temporally  separated 
transit  use  on  segments  of  the  general 
raifroad  system.  Light  rail  transit 
systems  "promote  more  livable 
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communities  by  serving  those  who  live 
and  work  in  urban  areas  without  adding 
congestion  to  the  nation's  overcrowded 
highways."  FRA/FTA  Pohcy  Statement 
at  28238.  They  "take  advantage  of 
underutilized  urban  freight  rail 
corridors  to  provide  service  that,  in  the 
absence  of  the  existing  right-of-way, 
would  be  prohibitively  expensive."  Id. 
There  have  been  many  technological 
advances  in  types  of  equipment  used  for 
passenger  rail  operations,  such  as  the 
use  of  light  rail  transit  vehicles  that  will 
be  used  for  the  NCS  System.  Light  rail 
transit  equipment  is  energy-efficient  for 

[>assenger  rail  operations  because  it  is 
ighter  than  conventional  passenger 
equipment.  Light  rail  vehicles  are  able 
to  quickly  accelerate  or  decelerate, 
which  makes  them  more  suitable  than 
other  equipment  types  in  systems  with 
closely  configured  stations.  Denying  NJ 
Transit's  request  for  an  exemption  from 
certain  safety  appliance  requirements 
would  preclude  the  implementation  of 
light  rail  transit  for  shared  use/temporal 
separation  operations.  Moreover, 
compliance  with  the  statutory 
requirements  is  not  necessary  for  safe 
operations.  With  regard  to  the  regiUatory 
requirements  of  Section  231.14,  as 
discussed  above,  the  NCS  vehicles  will 
be  equipped  with  safety  appliances  that 
are  more  appropriate  for  light  rail  transit 
vehicles,  thus  achieving  an  equivalent 
level  of  safety  in  the  NCS  operating 
environment. 

Part  238 — Passenger  Equipment 
Standards 

Part  238  prescribes  minimum  federal 
safety  standards  for  railroad  passenger 
equipment.  NJ  Transit  requests  a  waiver 
from  the  requirements  of  part  238, 
because  the  NCS  vehicles  will  not  meet 
the  requirements  of  the  Part.  NCS  and 
NS  operations  will  be  temporally- 
separated.  NCS  is  subject  to  state  safety 
oversight  pursuant  to  FTA's  rules  at  49 
CFR  part  659  and  has  an  SSPP  in  place. 

Section  238.113 — Emergency  Window 
Exits 

Section  238.113  requires  passenger 
cars  to  have  a  minimum  of  four 
emergency  exit  windows,  either  in  a 
staggered  configuration  or  with  one 
located  at  each  end  at  each  side  of  the 
car.  Each  window  must  have  a 
minimum  unobstructed  opening  with 
dimensions  of  26  inches  horizontally 
and  24  inches  vertically.  Each 
emergency  exit  window  must  be  easy  to 
maneuver  without  requiring  the  use  of 
a  tool  or  other  implement.  This 
requirement  is  intended  to  provide  for 
sufficient,  easily  accessible  avenues  of 
egress  from  passenger  cars  in  the  case  of 
emergency. 


Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicles 
do  not  come  equipped  with  emergency 
exit  windows.  The  cars,  however,  are 
designed  to  permit  equivalent  egress  so 
that  passengers  will  not  become  trapped 
in  the  cars  in  the  case  of  an  emergency. 
See  also  the  discussion  related  to 
emergency  egress  and  emergency 
planning  above. 

Section  238. 1 1 5(b)(4) — Emergency 
UghUng 

Section  238.115(b)(4)  requires 
passenger  cars  to  provide  battery 
powered  emergency  lighting  with  a  90- 
minute  back-up  power  system  capable 
of  operating  without  a  loss  of  more  than 
40  percent  minimum  illumination  levels 
in  all  equipment  orientations  within  45 
degrees  of  the  upright  and  vertical 
position.  The  emergency  lighting  must 
be  capable  of  operating  after  the  initial 
shock  of  a  collision  or  derailment 
resulting  from  prescribed  individually 
applied  accelerations.  The  purpose  of 
these  requirements  is  to  ensure  that  in 
an  emergency  situation,  sufficient 
lighting  will  remain  available  to  aid 
passengers,  crew  members,  and  rescue 
personnel  to  access  and  leave  the  train 
safely. 

Justification 

NJ  Transit  requests  a  waiver  of  these 
requirements  because  the  NCS  vehicles 
will  not  meet  the  requirements. 
However,  power  for  the  emergency 
lighting  in  the  NCS  vehicles  is  provided 
by  a  battery  with  sufficient  capacity  to 
sustain  emergency  loads,  including  the 
above  lighting,  and  radio  and  public 
address  systems,  for  a  period  of  at  least 
60  minutes.  Additionally,  the  battery 
will  have  sufficient  capacity  to  sustain 
power  to  door  controls,  propulsion  and 
brake  controls,  coupler  control  and  the 
horn  and  bell  for  a  period  of  at  least  60 
minutes.  The  battery  is  located  on  the 
roof  of  the  B  section  near  the  central  C 
section  of  the  car,  removed  from  the 
front  of  the  vehicle  where  direct 
collisions  may  occur.  The  battery  is 
designed  for  fransit  use  that  requires  a 
rugged  design  capable  of  withstanding 
reasonable  shock  and  vibration.  The 
battery  box  mounting  brackets,  as  are  all 
mounting  brackets  of  equipment  above 
90  kg  (200  lbs.),  are  designed  to 
withstand  not  less  than  5.0  g  in  the 
longitudinal  direction,  2.0  g  in  the 
lateral  dfrection  and  3.0  g  in  the  vertical 
direction. 

The  NCS  vehicles  will  operate  in  an 
urban  region;  the  route  short  segment  of 
Shared  Track  is  at-grade  with  many 
points  of  easy  access  for  police,  fire  and 


other  emergency  rescue  units  from 
adjacent  streets.  On  the  Shared  Track, 
emergency  responders  can  reach  the 
NCS  system  within  five  (5)  minutes. 
Additionally,  the  headway  between 
NCS  vehicles  is  no  more  than  6  minutes 
(non-rush  hcur  periods)  and  each 
vehicle  has  the  capability  of  acting  as  a 
rescue  car  by  coupling  with  a  failed  unit 
and  moving  it  to  the  next  stop  for 
detrainment  of  passengers.  The  rescuing 
car  can  supply  sufficient  electrical 
power  to  the  failed  vehicle  for  the 
emergency  lighting  and  other  functions. 
In  the  event  that  the  last  scheduled 
vehicle  in  a  day  lost  power,  the  previous 
vehicle  would  be  returned  to  recover  the 
failed  vehicle. 

The  NCS  main  and  backup  lighting 
and  power  systems  will  provide  a  level 
of  saJFety  in  the  NCS  operating 
environment  equivalent  to  that  provided 
in  FRA's  regulations. 

Structural  Requirements  in  Part  238 

The  waiver  requests  for  the  primary 
structural  requirements  in  part  238  are 
addressed  in  this  Section  III.lO.c.  Many 
aspects  of  the  safety  justification  for 
waiver  of  the  structural  requirements 
apply  equally  to  all  of  the  structural 
requirements  and,  therefore,  the 
generally  applicable  points  are  set  forth 
in  this  introduction. 

NJ  Transit  seeks  waiver  of  all  of  the 
structujal  requirements  in  part  238, 
because  the  NCS  vehicle  will  not  meet 
the  requirements.  The  strict  temporal 
separation  of  the  NCS  and  NS  services 
virtually  eliminates  the  risk  of  a 
collision  between  a  NCS  vehicle  and  a 
NS  freight  train,  obviating  the  need  for 
NCS  equipment  to  meet  the  passenger 
car  structural  standards.  In  addition,  the 
NCS  vehicles  are  designed  to  withstand 
collisions  with  other  light  rail  vehicles, 
motor  vehicles  and  similar  objects. 
Relevant  aspects  of  these  design 
standards  are  described  below. 

The  NCS  collision  avoidance  system 
is  at  the  heart  of  the  NCS  safety  design. 
Marked  by  complementary  elements 
such  as  operating  rules  and  procedures, 
train  control  technology  and  the  NCS 
signal  system,  the  collision  avoidance 
system  will  significantly  reduce  the 
likelihood  of  collisions  involving  NCS 
vehicles.  Moreover,  the  NCS  vehicle's 
rapid  deceleration  design  features  will 
work  to  further  reduce  the  prospect  of 
collisions  and  to  significantly  reduce 
the  closing  speed,  and  accordingly,  the 
seriousness  of  collisions  that  do  occur. 

Section  238.203— Static  End  Strength 

Section  238.203  provides  for  the 
overall  compressive  strength  of  rail 
passenger  cars,  requiring  them  to  have 
a  minimum  static  end  strength  of 
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800,000  pounds  on  a  line  of  draft  at  the 
ends  of  occupied  volumes  without 
permanent  deformation  of  the  car  body 
structure.  This  section  is  intended  to 
prevent  sudden,  brittle-type  failure  of 
the  main  structure  of  a  passenger  car. 
thereby  providing  protection  of 
occupants  in  the  case  of  a  crash. 

Justification 

NJ  Transit  requests  a  waiver  from  this 
requirement  because  the  NCS  vehicle 
will  not  meet  the  requirements,  but  will 
be  designed  to  attain  an  equivalent  level 
of  safety  in  the  NCS  operating 
environment. 

Above  and  beyond  the  crash 
avoidance  features  of  the  NCS  System, 
the  NCS  vehicles  are  designed  to 
prevent  sudden,  brittle-type  failure  of 
the  main  structure  of  a  passenger  car. 
The  vehicle  design  accommodates  the 
actual  progression  of  a  failure  induced 
by  a  sudden  collision  phenomenon; 
from  the  elastic  limit,  through  the 
plastic  limit,  to  a  brittle  failiire.  NJ 
Transit  requires  the  NCS  vehicles  to  be 
manufactured  to  comply  with  the 
standards  summarized  in  the  Summary 
of  NCS  Structural  Specifications  further 
summarized  below: 

The  structure  is  capable  of  sustaining, 
without  any  permanent  deformation,  a 
longitudinal  load  490  kN  (110.156  Ibf) 
applied  uniformly  at  coupler  bracket, 
with  a  uniformly  distributed  applied 
AW4  vertical  load  of  218  kN  {49,008 
IbO.  Actual  tests  have  determined  that 
these  minimum  values  were  achieved. 

The  structure  is  capable  of  sustaining, 
without  any  permanent  deformation,  a 
longitudinal  load  of  441  kN  (99.  141  Ibf) 
applied  uniformly  at  the  end  sill 
anticlimber.  with  a  uniformly 
distributed  applied  AW4  vertical  load  of 
218  kN  (49.008  Ibf).  In  addition  the  end 
sill  structure  is  capable  of:  Sustaining 
loads  up  to  the  peak  collapse  load  of  the 
crush  zone  without  permanent 
deformation;  sustaining  the  reaction 
loads  generated  from  the  loads  specified 
for  collision  posts,  corner  posts  and 
anti-climbers  without  permanent 
deformation:  and  distributing  the 
collision  loads  incurred  during 
scenarios  specified  for  crashuorthiness. 
such  that  the  collapse  of  the  energy 
absorption  elements  in  the  crush  zones 
is  the  primary  failure  mode. 

Vehicles  are  capable  of  withstanding 
collisions  with  other  NCS  vehicles, 
motor  vehicles,  or  over-travel  buffers 
without  unnecessary  risk  of  injur}'  tu 
passengers  or  excessive  damage  to  NCS 
cars  and/or  track  equipment.  In  a 
collision,  no  passenger  compartment 
shell  will  rupture  or  suffer  any  opening 
through  which  passengers  limbs  may 
protrude;  high  voltage  devices  and 


associated  connecting  cables  will 
remain  contained  and  will  not  create 
electrical  shock  hazards  to  personnel; 
and  electrical  systems  will  not  create  a 
fire  hazard. 

To  achieve  the  objective  of 
crash  worthiness,  a  crash  energy 
management  approach  was  used  as  the 
basis  of  the  NCS  vehicle's  structural 
design.  Further,  as  it  is  expected  that 
during  peak  hours  that  some  passengers 
will  stand,  it  was  deemed  important  to 
minimize  the  deceleration  of  passengers 
in  the  event  of  a  frontal  collision.  The 
crash  energy  management  of  the  NCS 
vehicle  in  a  collision  between  a  NCS 
two  car  consist  moving  at  speed  V  and 
a  stationary  two  car  NCS  consist  (i)  both 
consists  on  level  tangent  track  and 
unbraked,  (ii)  couplers  fully  engaged, 
and  (iii)  NCS  vehicle  having  a  design 
weight  of  AWO  of  45,000  kg  (99,208  lb.) 
is  detailed  in  Exhibit  E.  Actual  car 
weights  are  averaging  47,700  kg  (95,459 
lbs.),  enhancing  the  above  performance. 

The  NCS  crash  avoidance  system 
combined  with  the  above  stated 
specifications  will  provide  equivalent 
protection  to  occupants  in  the  case  of  a 
crash  in  the  NCS  operating 
environment. 

Section  238.205  (a)— Anti-Climbing 
Mechanism 

Section  238.205  (a)  requfres 
locomotives  (as  defined  in  §  238.5)  to 
have  forward  and  rear  end  anti-chmbing 
mechanisms  capable  of  resisting  an 
upward  or  downward  vertical  force  of 
200.000  poimds  without  failure.  These 
requirements  are  intended  to  prevent 
override  or  telescoping  of  one  passenger 
train  unit  into  another  in  the  event  of 
high  compressive  forces  caused  by  a 
derailment  or  collision. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicle  is 
designed  so  that:  with  only  two  ribs  of 
the  anticlimbing  mechanism  engaged, 
and  a  vertical  load  of  150  kN  (33.721 
lbs.)  combined  with  a  longitudinal 
compressive  load  of  AWO,  441  kN 
(99,141  lbs.)  applied  at  the  carbody 
centerline,  there  will  be  ho  permanent 
deformation  of  the  carbody  structure. 
Analysis  has  shown  that  this  component 
will  sustain  higher  loads.  In  addition, 
elements  within  the  couplers  absorb  115 
KJ  (84.780  ft.-lbs.)  of  energy  in 
recoverable  energy  absorption  elements. 
When  this  occurs,  the  coupler  moves 
back  until  the  maximimi  energy 
absorption  limit  is  reached  when  special 
calibrated  bolts  break  at  a 
predetermined  design  release  load  of 
450  kN  (101,164  lbs.  force),  allowing  the 
anti-climbers  of  the  colliding  vehicles  to 


engage  and  the  loads  are  taken  by  the 
carbodies  directly.  Anti-climbers  are 
fitted  to  each  end  of  the  cars  to  avoid 
overriding  and  underriding. 

While  individual  structural  elements 
will  not  conform  to  the  requirement  of 
Section  238.205(a),  the  assembled 
carbody  uses  "crush  zones"  and  other 
techniques  to  protect  passengers  in  the 
event  of  collisions.  Specifically,  the 
NCS  vehicle  is  designed  using  advanced 
computer  methods  to  incorporate 
modern  energy  absorbing  and 
dissipation  methods  to  dissipate  energy 
and  transfer  loads  to  protect  the 
passenger  compartment.  The  anti- 
climbers  and  energy  absorption 
mechanisms  are  designed  to  hmit  the 
potential  for  override  and  underride  and 
prevent  telescoping.  The  NCS  vehicle 
design  will  achieve  the  uniformity  of 
end  structure  deformation  essential  to 
this  objective.  The  standard  to  which 
the  NCS  vehicle  is  manufactured  will 
prevent  override  or  telescoping  and 
provide  an  equivalent  level  of  safety  as 
that  provided  by  the  FRA  rule. 

Section  238.207— Link  Between 
Coupling  Mechanism  and  Car  Body 

Section  238.207  requires  the  link 
between  the  car  coupling  mechanism 
and  the  car  body  to  be  designed  to  resist 
a  vertical  dowmward  thrust  from  the 
coupler  shank  of  100.000  pounds  for 
any  normal  horizontal  position  of  the 
coupler,  without  permanent 
deformation.  The  purpose  of  this 
requirement  is  to  avoid  a  premature 
failure  of  the  draft  system  so  that  the 
anticlimbing  mechanism  will  have  an 
opportunity  to  engage. 

Justification 

NJ  Transit  requests  a  waiver  from  this 
requirement  because  the  NCS  vehicle 
has  its  ovfn  design  features  to 
accomplish  the  purpose  of  the 
requirement. 

The  NCS  vehicle  is  designed  so  that 
the  carbody  structxire  supporting  the 
coupler  will  sustain  without  permanent 
deformation  a  load  that  is  equal  to  110 
percent  of  the  coupler  release  load  (if 
applicable)  or  failure  load  applied  at  the 
coupler  brackets,  with  a  uniformly 
distributed  AW4  vertical  load.  In 
addition,  the  method  of  attaching  the 
coupler  to  the  coupler  anchor  bracket 
allows  the  coupler  to  become  fully 
released  from  the  coupler  anchor 
bracket  once  the  coupler  has  absorbed 
its  maximum  design  energy.  The 
coupler  is  contained  and  prevented 
from  coming  in  contact  with  the  track  or 
from  protruding  into  the  passenger 
compartment.  The  coupler  and  draftgear 
is  designed  to  withstand  an  operating 
consist  with  a  17,570  kg  (38,735  lbs.), 
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(AW3)  passenger  load,  pushing  or 
pulling  an  unpowered  consist  with  a 
17,570  kg  (38.735  lbs.)  (AW3)  passenger 
load,  over  all  grades  and  curves  on  the 
NCS  Line,  without  damage  to  the 
coupler. 

Tne  intent  of  the  NCS  vehicle  design 
is  to  prevent  the  coupler  shank  from 
contributing  to  potential  damage  during 
a  frontal  collision.  The  approach  taken 
is  to  release  the  coupler  from 
mechanical  connection  to  the  carbody 
once  it  has  absorbed  its  maximum 
design  energy.  When  this  occurs  the 
coupler  assembly  is  separated  from  the 
coupler  anchorage  on  the  car  structure. 
The  coupler  is  retained  to  prevent  it 
from  coming  into  contact  with  the  track 
or  from  protruding  into  the  passenger 
compartment.  This  feature  is  provided 
to  reduce  the  risk  of  derailment  and 
penetration  of  the  occupied  space. 
These  design  standards  will  allow  the 
NCS  vehicle  to  meet  a  level  of  safety 
equivalent  to  Section  238.207. 

Section  238.209 — Forward-Facing  End 
Structure  of  Locomotives 

Section  238.209  requires  the  skin  of 
the  forward-facing  end  of  each 
locomotive  to  be  equivalent  to  a  V2  inch 
steel  plate  with  a  25,000  poimds  per 
square  inch  yield  strength;  designed  to 
inhibit  the  entry  of  fluids  into  the 
occupied  cab  area  of  the  locomotive; 
and  to  be  affixed  to  the  collision  posts 
or  other  main  vertical  structural 
members  so  as  to  add  to  the  strength  of 
the  end  structure.  These  requirements 
are  intended  to  provide  protection  to 
persons  in  the  occupied  area  of  the 
locomotive  cab. 

Justification 

NJ  Transit  requests  a  waiver  of  the 
requirements  in  this  section  because  the 
NCS  vehicle  is  designed  to  attain  a 
sufficient  level  of  safety  in  the  NCS 
operating  environment. 

With  respect  to  the  specific  design  of 
the  forward- facing  end  structure,  both 
vehicle  ends  are  designed  similar  to  a 
push-pull  cab  configiiration  with  comer 
posts,  collision  posts  and  structiiral 
shelf.  The  operator's  cab  floor  finished 
height  is  890  mm  (35  inches)  above  TOR 
and  the  vehicle  provides  a  buff  strength 
of  441  kN  (99,  141  Ibf.)  applied 
uniformly  at  the  end  sill  anticlimber. 
The  cab  floor  structxnre  is  located 
immediately  behind  the  anticlimber.  NJ 
Transit  believes  that  the  NCS  vehicle, 
along  with  the  other  system  safety 
design  features,  will  provide  an 
equivalent  level  of  safety. 

Section  238.21 1 — Collision  Posts 

Section  238.211  requires  locomotives 
to  have  two  full-height  collision  posts  at 


each  end  where  coupling  and 
uncoupling  are  expected.  Each  collision 
post  must  have  an  ultimate  longitudinal 
shear  strength  of  not  less  than  500,000 
pounds  at  a  point  even  with  the  top  of 
the  underframe  member  to  which  it  is 
attached  and  a  longitudinal  shear 
strength  of  not  less  than  200,000  pounds 
exerted  at  30  inches  above  the  joint  of 
the  post  of  the  imderfiame. 
Alternatively,  cars  may  be  constructed 
with  an  end  structure  that  can 
withstand  the  sum  of  forces  that  each 
collision  post  is  required  to  withstand. 
This  requirement  is  intended  to  provide 
for  protection  against  crushing  of 
occupied  areas  of  passenger  cars  in  the 
event  of  a  Collision  or  derailment. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicle 
has  collision  posts  or  a  structural 
equivalent,  protecting  at  least  the  area 
between  the  underframe  and  the  bottom 
of  the  windshield.  NJ  Transit  believes 
the  NCS  vehicle  design  will  provide  an 
adequate  measure  of  safety.  In  order  to 
preclude  sudden  catastrophic  failure  or 
overriding  of  NCS  cars,  all  connections 
which  attach  collision  posts,  comer 
posts  and  structural  shelf  to  each  other 
and/or  the  underframe  structure  and 
roof  structure,  are  made  in  such  a 
manner  to  develop  the  full  strength  of 
the  load  bearing  members  in  shear.  The 
ultimate  shear  strength  of  the  collision 
posts  is  not  less  than  a  compression 
load  of  441  kN  (99,141  lbs.)  applied  at 
the  top  of  the  underframe,  and  at  any 
angle  up  to  ±15°  from  the  longitudinal 
axis.  A  compression  load  of  150  kN 
(33,721  lbs.)  similarly  applied  15  inches 
above  the  top  of  the  underframe  will 
cause  no  yielding  of  the  collision  posts. 
All  underfloor,  and  roof  mounted 
equipment  weighing  more  than  90  kg 
(200  lbs.)  is  designed  to  withstand  not 
less  than  5.0  times  the  equipment 
weight  in  the  longitudinal  direction,  2.0 
times  the  equipment  weight  in  the 
lateral  direction,  and  3.0  times  the 
equipment  weight  in  the  vertical 
direction.  These  loads  applied 
separately  will  not  result  in  stresses  that 
exceed  the  ultimate  strength  of  the 
material. 

These  design  requirements  provide 
for  the  same  type  of  protection  of  the 
occupant  space  as  the  FRA  collision 
posts  requirements,  but  do  so  in  a  way 
consistent  with  the  design  of  the  NCS 
vehicle.  As  noted  elsewhere  herein,  the 
NCS  vehicle  is  designed  using  advanced 
computer  methods  to  incorporate 
modem  energy  absorbing  and 
dissipation  methods  as  part  of  an  overall 
protection  system  designed  to  dissipate 
energy  and  transfer  loads  from  impacts 


to  protect  the  passenger  compartment. 
As  part  of  this  system,  the  NCS  collision 
posts  provide  protection  for  the 
occupied  volume  of  the  vehicle  shell 
during  a  collision.  Thus,  the  NCS 
vehicle  effectively  isolates  passengers 
and  crew  from  the  hazards  of 
penetration. 

Section  238.213 — Comer  Posts 

Section  238.213  requires  two  full- 
height  comer  posts  at  the  end  of  each 
vehicle  capable  of  resisting  without 
failure  a  load  of  150,000  pounds  at  the 
point  of  attachment  to  the  underframe 
and  a  load  of  20,000  pounds  at  the  point 
of  attachment  to  the  roof  structure.  Each 
comer  post  must  be  able  to  resist  a 
horizontal  load  of  30,000  ppunds 
applied  18  inches  above  the  top  of  the 
floor  without  permanent  deformation. 
These  requirements  serve  to  provide 
protection  to  occupant  compartments 
from  side-swipe  type  collisions. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicle  is 
designed  to  attain  a  sufficient  level  of 
safety  in  the  NCS  operating 
environment. 

The  NCS  vehicle  comer  posts  have  a 
minimum  ultimate  shear  strength  of  225 
kN  (50,582  Ibf)  applied  at  the  top  of  the 
underframe  and  75  kN  (16,861  Ibf) 
applied  380  mm  (15  inches)  above  the 
top  of  the  underframe.  These 
requirements  cause  no  yielding  of  the 
comer  posts.  All  underfloor,  and  roof 
mounted  equipment  weighing  more 
than  90  kg  (200  lbs.)  is  designed  to 
withstand  not  less  than  5.0  times  the 
equipment  weight  in  the  longitudinal 
direction.  2.0  times  the  equipment 
weight  in  the  lateral  direction,  and  3.0 
times  the  equipment  weight  in  the 
vertical  direction.  These  loads  applied 
separately  will  not  result  in  stresses  that 
exceed  the  ultimate  strength  of  the 
material. 

Here  too,  while  individual  structural 
elements  of  the  NCS  vehicle  may  not 
conform  to  the  specific  requirements, 
the  assembled  carbody  uses  "crush 
zones"  and  other  energy  absorption  and 
dissipation  techniques  to  protect 
passengers  in  the  event  of  collisions.  As 
part  of  this  system,  the  comer  posts 
extend  from  the  underframe  to  the  roof 
structure  and  are  combined  with  the 
collision  posts,  structural  shelf,  and 
underframe  to  become  part  of  the  end 
structure.  This  design  effectively 
isolates  passengers  and  crew  from  the 
hazards  of  penetration,  thereby 
providing  protection  for  the  occupied 
volume  of  the  vehicle  shell  during  a 
collision. 
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The  NCS  vehicle  specifications 
provide  for  additional  structural 
protection  of  the  occupant 
compartments,  and,  in  conjunction  with 
the  other  safety  design  featiues  of  the 
vehicle,  will  provide  an  equivalent  or 
superior  level  of  safety  to  the  FRA 
specification. 

Section  238.215— Rollover  Strength 

Section  238.215  sets  forth  the 
structural  requirements  intended  to 
prevent  significant  deformation  of  the 
occupant  compartments  of  passenger 
cars,  in  the  event  the  car  rolls  onto  its 
side  or  roof.  Under  this  section,  a 
passenger  car  must  be  able  to  support 
twice  the  dead  weight  of  the  vehicle 
while  the  vehicle  is  resting  on  its  roof 
or  side. 

Justification 

NJ  Transit  requests  a  waiver  of  this 
requirement  because  the  NCS  vehicle  is 
designed  such  that  the  roof  is  designed 
to  support,  without  permanent 
deformation,  the  equipment  mounted  on 
the  roof,  and  maintenance  personnel 
performing  their  duties.  The  heaviest 
equipment  is  the  HVAC  unit  at  680  kg 
(1,500  lb).  All  underfloor  and  roof 
moimted  equipment  weighing  more 
than  90  kg  (200  lbs.)  is  designed  to 
withstand  not  less  than  5.0  times  the 
equipment  weight  in  the  longitudinal 
direction,  2.0  times  the  equipment 
weight  in  the  lateral  direction,  and  3.0 
times  the  equipment  weight  in  the 
vertical  direction.  These  loads  applied 
separately  will  not  result  in  stresses  that 
exceed  the  ultimate  strength  of  the 
material.  With  a  load  of  178  kN  (40,000 
lbs.)  applied  to  the  side  wall  at  the  side 
sill,  and  distributed  along  2,500  mm 
(98,5  inches),  there  is  no  yielding  or 
buckling  of  the  carbody  structiu-e.  With 
a  load  of  44  kN  (10,000  lbs.)  applied  to 
the  side  wall  at  the  belt  rail,  and 
distributed  along  2,500  mm  (98.5 
inches),  there  is  no  yielding  or  buckling 
of  the  carbody  structure. 

The  features  specified  above  are 
designed  to  enhance  crashworthiness 
and  protect  the  occupied  volume.  The 
NCS  vehicle  incorporates  a  lightweight 
low  floor  design  (14  inches  from  the 
ground),  which  lowers  the  center  of 
gravity  as  well  as  the  load  conditions  in 
rollover  circumstances.  The  NCS 
vehicle  has  a  lower  center  of  gravity 
than  a  standard  commuter  rail  car. 
Moreover,  in  the  unlikely  event  of  a 
rollover,  the  lighter  weight  of  the  NCS 
car  means  that  the  roof  does  not  have  to 
support  as  much  weight  as  would  a 
standard  commuter  rail  car.  Because  of 
the  inherent  requirements  for  roof  and 
side  wall  strength,  the  car  will  not  have 
significant  deformation  when  the  car  is 


resting  on  its  roof  or  side,  hi  the 
unlikely  event  that  a  derailment  leading 
to  a  rollover  occurs,  the  NCS  vehicle 
specifications  provide  for  structural 
protection  of  the  occupant 
compartments  and,  in  conjunction  with 
the  other  safety  design  features  of  the 
vehicles,  will  provide  an  equivalent 
measure  of  safety. 

Section  238.217— Side  Structure 

Section  238.217  sets  strength 
requirements  for  side  posts  and  comer 
braces.  This  section  also  requires  that 
outside  sheathing  of  mild,  open-hearth 
steel  when  used  flat  and  without 
reinforcement  in  certain  side  frames  be 
no  less  than  Vs-inch  nominal  thickness. 
When  sheathing  used  for  truss 
construction  serves  no  load-carrying 
function,  the  minimum  thickness  is  40 
percent  of  Ve-inch  nominal  thickness. 
These  specifications  are  intended  to 
provide  for  additional  structural 
protection,  so  that  a  car  will  derail 
before  it  collapses  into  the  occupant 
compartments. 

Justification 

NJ  Transit  requests  a  waiver  of  these 
requirements  because  the  NCS  vehicle  is 
designed  so  that  with  a  load  of  178  kN 
(40,000  lbs.)  applied  to  the  side  wall  at 
the  side  sill,  and  distributed  along  2,500 
mm  (98.5  inches),  there  is  no  yielding 
or  buckling  of  the  carbody  structure.  In 
addition,  with  a  load  of  44  kN  (10,000 
lbs.)  applied  to  the  side  wall  at  the  beh 
rail,  and  distributed  along  2.500  mm 
(98.5  inches),  there  is  no  yielding  or 
buckling  of  the  carbody  structure. 

The  approach  used  in  designing  the 
NCS  vehicle  involved  minimizing 
weight  while  providing  maximum 
protection  for  passengers  consistent 
with  the  service  requirements.  The 
vehicle  has  a  well-lit  interior  and 
external  indicator,  marker  lights  and  a 
side  reflecting  strip,  and  will  therefore 
be  more  conspicuous  than  a  regular 
commuter  or  freight  train. 

Additionally  the  relatively  short  car 
length  27,440  mm  (90  feet),  ensures  that 
the  vehicle  will  not  obstruct  a  grade 
crossing  for  an  extended  period.  This,  in 
conjunction  with  the  present  constant 
warning  time  crossing  protection,  will 
encourage  observation  of  grade  crossing 
warnings  by  the  NCS  vehicle  operator 
and  road  vehicle  drivers. 

NJ  Transit  believes  that  although  NCS 
vehicle  design  elements  set  forth  above 
may  not  conform  to  the  specific 
requirements  of  the  FRA  regulation, 
they  will  provide,  in  conjimction  with 
the  other  safety  design  features  of  the 
vehicles,  an  equivalent  level  of  safety. 


Section  238.233— Interior  Fittings  and 
Surfaces 

Section  238.233  requires  each  seat  in 
a  passenger  car  to  be  securely  fastened 
to  the  carbody  so  as  to  withstand 
individually  applied  acceleration  of  4g 
acting  in  the  vertical  and  in  the  lateral 
direction  on  the  deadweight  of  the  seat 
or  seats  if  a  tandem  unit.  Seat    - 
attachments  must  have  an  ultimate 
strength  capable  of  resisting  a 
longitudinal  inertial  force  of  8g  acting 
on  the  mass  of  the  seat  plus  the  impact 
force  of  the  mass  of  an  luirestrained 
95th  percentile  male  occupant  striking 
the  seat  from  behind  when  the  floor  to 
which  the  seat  is  attached  decelerates 
with  a  triangular  crash  pulse  having  a 
peak  of  8g  and  a  duration  of  250 
milliseconds.  This  section  also  requires 
overhead  racks  to  provide  longitudinal 
and  lateral  restraint  for  stowed  articles 
and  be  attached  to  the  car  body  with 
sufficient  strength  to  resist  loads  due  to 
a  longitudinal  force  of  8g,  a  vertical 
force  of  4g  and  a  lateral  force  of  4g. 
Other  interior  fittings  must  meet  the 
same  strength  requirements.  In  addition, 
to  the  extent  possible,  all  interior 
fittings  in  the  passenger  car  are  to  be 
recessed  or  flush-mounted  and  sharp 
edges  and  comers  in  the  locomotive  cab 
or  passenger  car  will  be  either  avoided 
or  padded.  Floor  moimted  seats 
provided  for  a  crew  member  assigned  to 
occupy  the  cab  of  a  locomotive  must  be 
capable  of  withstanding  the  same  load 
limits  as  required  for  overhead  storage 
racks  wi\h  the  mass  being  that  of  the 
seat  and  a  95th  percentile  male  crew 
member.  These  requirements  are 
designed  to  reduce  the  likelihood  and 
severity  of  injury  to  train  occupants 
caused  by  the  dislodging  of  seats  or 
other  interior  items  or  by  occupants 
striking  interior  items  in  the  event  of  an 
accident. 

Justification 

NJ  Transit  requests  a  waiver  of  these 
requirements  because  the  seats  and 
interior  fittings  of  the  vehicle  have  been 
designed  for  the  NCS  operating 
environment.  The  vehicle  is  designed 
such  that  the  passenger  seat  consists  of 
a  cantilevered  supporting  structure  in 
the  low  level  and  mounted  on 
equipment  boxes  in  the  high  level.  The 
seat  shell  and  cushion  inserts  for  the 
seat  and  back  are  similar  in  both 
locations.  The  NCS  car  does  not  have 
luggage  racks.  Aspects  of  this  regulation 
are  more  appropriate  to  an  intercity 
vehicle  where  luggage  accompanies 
most  passengers.  This  vehicle  is  used  in 
local  service  where  luggage  is  typically 
limited  to  small  carry-on  items  not 
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requiring  luggage  racks  such  as  purses, 
attache  cases,  etc. 

The  vehicle  interior  provides  recess  or 
flush-mounted  fittings  and  readily 
accessible  stanchions  and  resilient  seat 
top  grab  rails  for  passenger  safety  and 
conifort.  Stanchions  and  grab  rails  are 
sized  and  located  to  provide  optimum 
arrangement  for  all  passengers. 
Windscreens  are  provided  adjacent  to 
each  doorway  in  the  low  level  areas, 
with  the  upper  portion  transparent,  and 
incorporating  a  stanchion  extending 
from  the  windscreen  to  the  NCS  car 
ceiling.  This  vehicle  also  provides  more 
floor  space  for  passenger  circulation 
than  an  intercity  or  commuter  rail  car 
due  to  its  service  characteristics. 

It  is  also  important  to  note  that  the 
proposed  seat  attachment  strength 
requirements  are  a  function  of  the 
800,000  pound  compression  strength 
requirement  for  commuter  cars  and 
main  line  coaches.  Because  the  NCS 
vehicles  have  different  compression 
strength  values,  it  is  not  necessary  for 
the  NCS  car  to  meet  the  proposed  8g/4g 
force  resistance  requirements.  In  the 
NCS  vehicles,  the  provision  of 
crashworthiness  features  prevents 
acceleration  in  the  passenger 
compartment  from  reaching  such  levels. 
Rather,  the  limit  for  collisions  up  to  20 
km/h  (12.5  mph)  is  1.5  g.  Moreover,  the 
high  emergency  brake  rate  means  that 
most  collisions  will  be  at  a  lower  speed 
than  would  be  the  case  with 
conventional  commuter  rail  cars.  The 
design  parameters  used  for  the 
passenger  seats  and  the  attachments  are 
consistent  with  those  specified  for  use 
for  advanced  design  transit  motor 
coaches.  The  NCS  vehicle  itself  is 
designed  for  a  maximum  service  speed 
of  90km/h  (55  mph)  and  does  not 
therefore  attain  the  speeds  of  rail 
commuter  cars. 

Section  238.235— Doors 

Section  238.235  provides  that  each 
passenger  car  must  have  a  minimum  of 
two  exterior  side  doors  with  each  door 
providing  a  minimum  clear  opening  of 
30  inches  horizontally  and  74  inches 
vertically.  This  section  also  provides  for 
the  availability  of  override  devices 
enabling  the  opening  of  doors  without 
power  from  both  the  inside  and  outside 
of  the  cars  without  the  use  of  a  tool  or 
other  implements. 

Justification 

NJ  Transit  requests  a  waiver  of  these 
requirements  because  the  NCS  vehicle  is 
designed  with  an  emergency  release 
lever  on  the  inside  of  each  doorway  and 
for  one  doorway  per  side  on  the  outside 
of  the  vehicle.  This  enables  a  closed  and 
interlocked  door  to  be  lock-released 


without  power  supply.  Activation  of  the 
emergency  release  levers  will  allow  the 
door  leaves  to  be  manually  moved.  The 
interior  emergency  door  release  levers 
will  be  clearly  marked  and  will  be  in  a 
location  accessible  to  all  passengers, 
consistent  with  ADA  requirements. 

The  NCS  vehicle  has  four  doorways 
on  each  side  to  permit  egress  time  of  an 
AW2  load  in  less  than  60  seconds.  The 
passenger  doorways  are  two-panel 
sliding  plug  type  and  flush  with 
carbody  in  the  closed  position.  They  are 
opened  and  closed  electrically  and 
provide  direct  access  from  the  platform 
to  the  car  interior.  There  is  no  vestibule 
with  secondary  door  access  through  a 
partition  to  the  passenger  compartment. 
The  clear  opening  is  48  inches.  The  car 
has  four  doors  per  side  in  the  low  floor 
area.  This  door  configuration  permits 
evacuation  of  190  passengers  from 
either  side  in  less  than  60  seconds.  Also, 
with  regard  to  emergency  services 
access,  all  side  windows  can  be  safely 
shattered  using  common  rescue 
implements  to  provide  additional 
access/egress  locations.  The  design  of 
the  door  and  wrindows  provides  an 
equivalent  level  of  safety  to  the  FRA 
specifications. 

Section  238.237— Automated 
Monitoring 

Section  238.237  requires  that 
controlling  locomotives  have  working 
alerters.  The  alerter  timing  must  be  set 
by  the  operating  railroad  taking  into 
consideration  maximimi  train  speed  and 
signal  system  capabilities.  Under  this 
section,  the  working  alerter  must  initiate 
a  penalty  brake  application  if  the  train 
operator  does  not  respond  to  the  alerter. 
If  the  alerter  fails  en  route  then  a  second 
qualified  person  will  be  stationed  in  the 
cab  or  the  operator  will  be  in  constant 
communication  with  a  second  crew 
member  until  the  train  reaches  the  next 
terminal.  These  requirements  are 
intended  to  prevent  a  train  collision  or 
derailment  due  to  the  inattention  or 
incapacity  of  the  train  operator, 
resulting  is  loss  of  control  of  the  train. 

Justification 

NJ  Transit  requests  a  waiver  from 
these  requirements  because  the  NCS 
vehicle  is  equipped  with  its  own 
controller  and  audible  type  features  to 
provide  an  equivalent  level  of  safety.  If 
a  vehicle  operator  fails  to  respond  to 
speed  commands,  the  vehicle 
automatically  goes  into  a  full  service 
brake  application  that  is  only  released 
when  the  speed  command  is  achieved. 
A  keyed  control  switch  is  provided  on 
each  master  controller,  which  is 
interlocked  such  that  when  keyed  up, 
only  the  controls  in  that  cab  are 


operable.  The  master  controller  power 
and  brake  handle  incorporates  a  "dead- 
man"  device  which  when  released  for 
any  reason  when  the  car  is  moving  in 
forward  or  reverse,  immediately 
initiates  a  propulsion  inhibit  and  a  full 
service  brake  application,  independent 
of  the  position  of  the  handle. 

In  addition  to  the  master  controller, 
redundant  safety  systems  are  provided. 
For  example,  the  vehicle  is  also 
controlled  by  enforce-stop  devices  that 
initiate  a  brake  application,  if  the 
vehicle  is  not  compliant  with  speed 
commands.  Also,  an  emergency  stop 
push-button  is  provided  such  that, 
when  pushed,  it  will  activate  the 
emergency  brakes.  It  is  possible  to 
activate  the  emergency  stop  push-button 
from  any  console  in  a  consist.  Finally, 
the  NCS  service  route  involves  frequent 
station  stops  in  signaled  territory  under 
control  of  a  dispatcher.  Violation  of  a 
signal  aspect  will  result  in  a  penalty 
brake  application. 

Sections  238.301-238.319 — Inspection, 
Testing  and  Maintenance 

Subpart  D  of  part  238,  §§  238.301 
through  238. 3iy,  contains  requirements 
pertaining  to  the  inspection,  testing  and 
maintenance  of  the  passenger 
equipment  and  systems  required  for 
Tier  I  passenger  equipment.  These 
requirements  are  designed  to  ensure  that 
passenger  rail  operations  are  conducted 
only  on  vehicles  whose  components  and 
systems  are  in  good  working  order, 
thereby  reducing  both  the  chances  of  a 
equipment-related  accident  and  the 
severity  of  damage  or  injury  in  the  case 
of  an  accident. 

Justification 

NJ  Transit  anticipates  being  in 
compliance  with  the  requirements  of 
Subpart  D.  However.  NJ  Transit  requests 
a  waiver  of  any  requirements  that 
correlate  to  the  Subpart  B  or  C  standards 
from  which  NJ  Transit  has  sought 
waivers.  NCS  equipment  will  be  subject 
to  a  detailed  program  of  inspection, 
testing  and  maintenance,  as  required  by 
the  NJDOT  Svstem  Safety  Program 
Standard  and  the  NCS  SSPP. 
Specifically,  Section  5.1.5  of  the  NJDOT 
System  Safety  Program  Standard 
requires  the  NCS  SSPP  to  provide  for 
periodic  and  as  needed  maintenance 
inspection  and  testing  of  equipment  and 
facilities,  as  well  as  training  and 
certification  of  employees  in  safety- 
sensitive  positions.  The  NCS  SSPP  will 
address  these  issues  in  detail,  setting 
forth  specific  inspection  maintenance 
and  testing  schedules  and  protocols  for 
all  major  equipment,  components  and 
systems.  Compliance  with  the  SSPP 
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requirements  will  be  monitored  through 
a  periodic  audit  and  reporting  program. 

Part  239 — Passenger  Train  Emergency 
Preparedness 

Part  239  contains  standards  for  the 
preparation,  adoption,  and 
implementation  of  emergency 
preparedness  plans  by  railroads 
connected  with  the  operation  of 
passenger  trains.  The  rules  in  part  239 
were  promulgated  to  reduce  the  risk  of 
death  or  injury  to  passengers,  employees 
and  others  in  the  case  of  accidents  or 
other  incidents  by  providing  sufficient 
emergency  egress  capabilit\'  and 
information  to  passengers  and  by  having 
emergency  preparedness  plans  calling 
for  coordination  with  local  emergency 
response  officials.  The  rules  were 
adopted  as  a  result  of  several  serious 
crashes  involving  commuter  trains. 

Justification 

NJ  Transit  requests  a  waiver  of  the 
emergency  preparedness  plan 
requirement  in  part  239,  because  the 
NCS  operates  in  accordance  with  the 
emergency  preparedness  specifications 
of  the  NCS  SSPP,  under  the  oversight  of 
NJDOT's  State  Safety  Oversight 
Program. 

Tne  SSPP  sets  forth  procedures  and 
requirements  dealing  with  emergency 
situations  tailored  to  the  NCS  system, 
but  which  also  draw  on  the  experience 
of  emergency  preparedness  standards 
from  other  rail  transit  systems  whose 
operations  and  equipment  more  closely 
resemble  the  NCS  than  FRA-regulated 
commuter  rail  systems.  Section  9  of  the 
State  Safety  Program  Standard,  requires 
the  SSPP  to  contain  Emergency 
Operating  Procedures  to  deal  with  a 
variety-  of  emergency  situations, 
including  accidents  and  natural 
disasters  as  well  as  sabotage  or  other 
criminal  activities.  The  NCS  SSPP 
contains  a  detailed  emergency  response 
plan  which  provides  for  contingency 
planning  for  passenger  evacuation  and 
crowd  control  coordination,  training 
and  simulation  drilling  with  outside 
emergency  response  providers.  The 
emergency  response  plan  also  specifies 
required  emergency  equipment. 

In  addition  to  emergency  response 
planning  required  by  Sections  5  and  9, 
the  State  Safety  Program  Standard 
requires  NJ  Transit  to  engage  in  a 
process  by  which  hazards  occurring  in 
operations,  maintenance  and 
engineering  are  identified  and 
categorized  according  to  severity  and 
likelihood.  Resolutions  to  reduce 
hazards  to  the  lowest  level  practical 
must  then  be  considered.  This  process 
helps  NCS  to  develop  the  emergency 
response  plan,  including  the  design,  in 


advance,  of  processes  for  handling 
exceptions  to  established  procedures 
where  situations  require  them.  A  hazard 
resolution  matrix  is  included  in  the 
SSPP. 

In  addition,  the  Safety  Committee 
addresses  emergency  preparedness 
issues  and  provides  coordination 
between  NJ  Transit,  NS  and  local 
emergency  response  agencies.  The 
NJDOT,  as  part  of  its  oversight  activities 
is  responsible  for  investigation  of 
accidents  and  other  emergency 
situations.  Part  239  prescribes  specific 
requirements  for  the  content  and 
implementation  of  an  emergency 
preparedness  plan.  The  following  is  an 
explanation  of  how  each  portion  of  the 
NJ  Transit  emergency  preparedness  plan 
will  address  specific  FRA  requirements 
in  part  239. 

Section  239.101  requires  that  an 
emergency  preparedness  plan  include 
procedures  for  initial  and  on-board 
notification  by  the  control  center  of 
outside  emergency  responders,  adjacent 
rail  modes  and  appropriate  railroad 
officials.  The  NCS  conducts  annual 
emergency  simulation  exercises. 
Additionjilly,  local  fire  departments  are 
briefed  regularly  on  emergency 
procedures,  escape  routes  and  safety 
issues  associated  with  the  NCS  system 
and  operation.  The  NCS  SSPP  also 
provides  that  in  the  event  of  an 
emergency/fire,  the  OCC  will  ensure 
that  the  NJ  Transit  Police  Department 
and  appropriate  local  emergency 
agencies  have  been  notified.  The  OCC  is 
responsible  for:  ensuring  that  the 
appropriate  local  emergency  agencies 
have  been  contacted;  shutting  dovm  all 
electrical  power  to  the  NCS; 
maintaining  recording  communication 
between  NCS  management.  NJ  Transit 
rail  management,  car  operators,  and 
NCS  employees  within  the  affected 
areas. 

Section  239.101(a)(12)  requires  that 
the  emergency  preparedness  plan 
address  individual  employee 
responsibility  and  provide  for  initial 
and  periodic  (every  other  year)  training 
for  OCC  personnel  and  on-board 
personnel.  The  NCS  SSPP  provides 
extensive  training  that  includes  training 
on  the  emergency  preparedness  plan. 
Section  239.101('a)(12)  requires  that  the 
emergency  preparedness  plan  address 
individual  employee  responsibility  and 
provide  for  initial  and  periodic  (every 
other  year)  training  for  OCC  personnel 
and  on-board  personnel.  The  NCS  SSPP 
provides  extensive  training  that 
includes  training  on  the  emergency 
preparedness  plan.  Operators  receive 
extensive  training  on  emergency 
procediu^s  during  their  initial 
operational  training.  In  addition, 


operators  receive  annual  training  on 
operating  rules,  procedural  rules,  and 
emergency  response  procedures. 
Operators  will  receive  initial  training  for 
the  new  OCC  train  control  systems 
which  will  include  instruction  on  the 
traction  power  system  used  to  control 
emergency  power  shut  off  and  the  signal 
system  before  start-up  of  operations  on 
the  NCS  Extension.  Once  all  of  the  new 
components  of  the  train  control  system 
are  in  place,  NJ  Transit  will  develop  an 
updated  comprehensive  training 
program. 

Section  239.101(a){7)(i)  requires  each 
railroad  to  provide  passengers  with 
information  for  emergency  situations. 
Operators  are  provided  v«th  a  checklist 
of  emergency  procedures  to  assist 
passengers.  They  are  also  in  constant 
communication  with  the  OCC.  Vehicles 
are  signed  to  indicate  emergency  actions 
and  precautions. 

Section  239.101(a)(5)  requires  each 
railroad  to  estabUsh  and  maintain  a 
working  relationship  with  the  on-line 
emergency  responders.  Section  4.7  of 
the  State  Safety  Program  Standard 
requires  NJ  Transit  to  adopt  an 
emergency  response  plan  and 
procedures  which  must  include  a  means 
to  communicate  and  coordinate  with 
external  emergency  response  agencies, 
and  provide  for  emergency  simulations 
and  drills,  and  training. 

Section  239.101(4)(iii)  requires  the 
railroad's  emergency  preparedness  plan 
to  coordinate  emergency  efforts  where 
adjacent  rail  modes  of  transportation 
run  parallel  to  either  the  passenger 
railroad  or  the  railroad  hosting 
passenger  operations.  All  NS 
movements  will  occur  on  routes  under 
the  control  of  the  NJ  Transit  Rail 
Dispatcher  or  the  OCC  Dispatcher. 
Normal  emergency  response  procedures 
would  apply.  Moreover,  the  NS  deUvery 
on  the  Orange  Industrial  Track  has  been 
a  regxilar  move  for  many  years  under  the 
direction  of  NJ  Transit's  Rail  Dispatcher. 
This  office  is  experienced  and  highly 
qualified  to  respond  to  any  eventuality. 

Section  239.103  requires  each  railroad 
to  conduct  full-scale  emergency 
simulations  to  ensure  capacity  to 
execute  the  emergency  preparedness 
plan  and  coordination  with  emergency 
responders.  The  NCS  SSPP  requires 
periodic  drills  to  ensure  complete 
understanding  of  fire  evacuation 
procedures.  In  addition,  NCS  will 
conduct  full-scale  emergency 
simulations  on  an  annual  basis. 

Section  239.107  requires  emergency 
exit  markings  and  inspection,  testing, 
malfunction  reporting  and 
recordkeeping  regarding  emergency 
exits.  NCS  emergency  exits  were 
discussed  in  Sections  Ill.C.S.b  and  5.c. 
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Section  4.4  of  the  SSPP  requires  safety 
audits  and  investigations.  Section  3.4  of 
the  SSPP  covers  the  same  ground  on 
recordkeeping.  Section  239.301  requires 
each  railroad  to  periodically  conduct 
operational  efficiency  tests  of  its  on- 
board and  control  center  employees  to 
determine  the  extent  of  compliance  with 
the  emergency  preparedness  plan.  These 
emergency  preparedness  standards  will 
provide  a  level  of  safety  equivalent  to 
the  FRA  requirements  in  a  manner  more 
appropriate  to  the  NCS  operating 
envirorunent. 

Part  240 — Qualification  and 
Certification  of  Locomotive  Engineers 

Part  240  contains  requirements  for 
locomotive  engineer  eligibility,  training, 
testing,  certification  and  monitoring.  In 
the  FRA/FTA  Policy  Statement,  FRA 
and  FTA  indicated  that  FRA  would 
waive  the  requirements  of  part  240  for 
temporally-separated  light  rail 
operations  subject  to  state  safety 
oversight  under  49  CFR  part  659.  FRA/ 
FTA  Policy  Statement.  64  FR  at  28241. 
FRA  repeated  that  intention  in  the 
Statement  Concerning  Jurisdiction,  64 
FR  at  59055-56. 

FRA  says  petitioners  should  describe 
those  aspects  of  their  SSPP  that  assure 
that  operators  "receive  the  necessary 
training  and  have  proper  skills  to 
operate  a  light  rail  vehicle  in  shared  use 
on  the  general  railroad  system." 
Statement  Concerning  Jurisdiction,  FR 
at  59055.  FRA  suggests  that  the  petition 
should  "explain  what  safeguards  are  in 
place  to  ensure  that  operators  receive  at 
least  an  equivalent  level  of  training, 
testing,  and  monitoring  on  the  rules 
governing  train  operations  to  that 
received  by  locomotive  engineers 
employed  by  conventional  railroads." 
Id. 

NJ  Transit  requests  a  weiiver  from 
these  requirements  because  NCS  will  be 
following  operator  training  and 
qualification  standards  contained  in  the 
NCS  SSPP.  Under  Section  5.5  of  the 
SSPP,  NCS  vehicle  operators  must  meet 
specific  training  and  certification 
requirements.  All  operators  must  pass 
the  operator  certification  in  order  to  be 
authorized  for  operations.  NCS 
operators  receive  a  7-day  training  and 
certification  comse  from  the  Light  Rail 
Operations  Training  persormel.  The 
Operational  Training  Instructors  have 
experience  in  subway  operations.  These 
Instructors  are  selected  from  candidates 
with  a  three-year  clean  driving  record. 
They  are  also  experienced  as  Bus 
Operator  Instructors.  Once  selected,  an 
Instructor  receives  Instructional  and 
Presentation  skills  training  and  six 
weeks  of  on-the-job  training.  Finally, 
once  the  Instructor  begins  operational 


training,  he/she  conducts  his/her  first 
class  under  the  observation  of  a  trained 
Instructor. 

The  NCS  SSPP  also  provides  for 
recertification  of  operators  by  way  of 
reinstruction  training  or  refi-esher 
training.  An  operator  receives 
reinstruction  training  if  he/she  has  been 
involved  in  an  accident,  misuse  of 
equipment,  or  has  been  observed 
engaging  in  unsafe  acts  by  management 
supervision.  An  operator  receives 
refresher  training  if  the  operator  has 
been  inactive  for  more  than  90  days,  out 
sick  for  an  extended  period  of  time,  or 
has  been  requested  by  management  to 
do  so.  This  training  is  tailored  to  the 
individual  employee  needs  and  is  done 
on  a  one-on-one  basis  with  an 
Operational  Training  Instructor. 

The  initial  training  course  has  three 
days  of  instruction  and  three  days  of 
operation  with  an  Instructor.  Each  of  the 
three  days  of  operation  requires  at  least 
8  hours;  each  day  covers  a  different  run 
and  at  least  one  day  covers  a  night  run. 
The  seventh  day  of  training  includes  a 
final  road  test,  a  written  exam  and  a 
review  of  emergency  procedures.  The 
minimum  passing  score  on  the  written 
exam  is  70  percent.  Candidates  for 
operator  positions  must  meet 
qualifications  consistent  with  NJDOT 
Commercial  Drivers  License 
qualifications.  Such  qualifications  are 
intended  to  substantially  conform  to  the 
requirements  and  standards  under  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  49  U.S.C.  2701  et  seq.  See  N.J.S.A. 
39:3-10.10.  The  requisite  visual  acuity 
must  be  correctable  to  20/20. 

NJ  Transit  believes  that  compliance 
with  these  operator  qualification  and  . 
training  requirements  will  provide  at 
least  an  equivalent  level  of  safety  to  the 
training  and  other  requirements  in  part 
240.  See  FRA/FTA  Policy  Statement  at 
28422. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
conmients.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  either  the  request  for  a 
waiver  of  certain  regulatory  provisions 
or  the  request  for  an  exemption  of 
certain  statutory  provisions.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  he  or  she  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA  2000- 
7335)  and  must  be  submitted  to  the  DOT 
Docket  Management  Facility,  Room  PL- 
401  (Plaza  level)  400  Seventh  Street, 


S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  at  the  above 
facility.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  Jime  22, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  00-17636  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  hiternal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999Cb)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 

Dated:  July  6,  2000 
Philip  West, 

International  Tax  Counsel  (Tax  Policy). 
(FR  Doc.  00-17546  Filed  7-11-00;  8:45  am] 
BILUNG  CODE  4810-25-M 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-01    OTS  Nos.  H- 3626  ana  03164] 

First  Federal  Bancshares.  Inc. 
Cotehester.  Illinois;  Approval  of 
Conversion  Application 

Notice  IS  hereby  given  that  on  June 
30,  2000,  the  Director,  Office  of 


Examination  and  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  First 
Federal  Bank,  F.S.B.,  Colchester, 
Illinois,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 


Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  July  7,  2000. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  00-17626  Filed  7-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Superviston 

1 2  CFR  Parts  563b  and  575 
[No.  2000-56] 
RIN  1550-A824 

Repurchases  of  Stock  by  Recently 
Converted  Savings  Associations. 
Mutual  Holding  Company  Dividend 
Waivers,  Gramm-Leach-Bliley  Act 
Changes 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  governing  repxnchases  of 
stock  of  insured  savings  associations 
and  certain  related  provisions  in  the 
mutual  holding  company  regulations  to 
ease  regulatory  burden.  OTS  is  also 
amending  its  rules  to  implement 
changes  regarding  waivers  of  dividends 
for  mutual  holding  companies,  and  to 
incorporate  certain  changes  resulting 
from  the  passage  of  the  Granun-Leach- 
Bliley  Act  of  1999  (GLB  Act). 
DATES:  This  interim  final  rule  is 
effective  July  12,  2000.  Comments  must 
b--  received  by  October  10,  2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington.  DC  20552. 
Attention  Docket  No.  2000-56.  Hand- 
deliver  comments  to  the  Guard's  Desk, 
East  Lobby  Entrance,  1700  G  Street, 
NW.,  from  9  a.m.  to  4  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755  or  (202) 
906—6956  (if  the  conunent  is  over  25 
pages).  Send  e-mails  to 
public.info@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  Street,  NW.,  from  10  a.m. 
until  4  p.m.  on  Tuesdays  and 
Thursdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Permut,  Counsel  (Banking  and 
Finance),  (202)  906-7505.  or  Gary 
Jeffers,  Counsel  (Banking  and  Finance), 
(202)  906-6457.  Business  Transactions 
Division,  Chief  Counsel's  Office;  or 
Timothy  P.  Leary,  Coimsel  (Banking  and 
Finance),  (202)  906-7170,  Regulations 
and  Legislation  Division,  Chief 
Counsel's  Office;  or  Mary  Jo  Johnson. 
Project  Manager  (202)  906-5739, 
Supervision  Policy,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

A.  Stock  Repurchases 

Cvurent  OTS  regulations  require 
savings  associations  to  follow  OTS  rules 
on  stock  repurchases  for  three  years 
following  a  conversion  from  mutual  to 
stock  form.  See  12  CFR  563b.3{g).  In  the 
first  year  following  the  transaction,  the 
savings  association  cannot  repurchase 
any  stock.  In  the  second  and  third  years, 
the  savings  association  may  repurchase 
up  to  five  percent  of  its  stock  in  any 
twelve  month  period  as  long  as  the 
repxuchases  do  not  cause  the  institution 
to  become  undercapitalized,  and  certain 
other  conditions  have  been  met.  OTS 
has  also  permitted  repurchases  in  excess 
of  those  limits  where  an  institution  has 
established  exceptional  circimastances, 
such  as  when  the  stock  price  has  fallen 
below  the  initial  offering  price.  Because 
OTS  regulations  also  prohibit  savings 
association  subsidiaries  of  mutual 
holding  companies  (MHCs)  from 
repurchasing  their  stock  for  the  first 
three  years  following  the  association's 
stock  offering  (12  CFR  575.11(c)), 
savings  associations  that  have 
reorganized  into  MHC  form  must 
request  a  waiver  fi-om  OTS  regulations 
to  conduct  a  stock  repurchase. 

Nxunerous  stock  savings  associations 
and  subsidiary  holding  companies  of 
MHCs  have  requested  waivers  for  stock 
repurchases  in  amounts  that  do  not 
conform  to  OTS  limitations.  OTS  has 
routinely  granted  the  requested  waivers. 
OTS  has  decided  the  repurchase  of 
stock  after  the  first  year  following 
conversion  or  issuance  in  an  MHC 
minority  stock  offering  should  be  a 
business  decision  of  the  institution. 
OTS  believes  that  there  are  sufficient 
means,  such  as  business  plan  review 
and  approval,  to  ensure  the  safe  and 
sound  regulation  of  converted  savings 
associations.  Moreover,  the  current  rule 
is  inconsistent  with  the  treatment 
accorded  by  other  federal  banking 
agencies. 

Therefore,  OTS  revises  its  regulations 
to  eliminate  restrictions  on  stock 
repurchases  by  converted  savings 
associations  after  the  first  year  following 
conversion.  Where  the  institution  has 
established  extraordinary 
circumstances,  a  converted  savings 
association  may  repurchase  its  stock 
during  the  first  year  after  conversion, 
provided  the  savings  association  files  a 
notice  under  amended  §  563b. 3(g)(3) 
and  OTS  does  not  object  to  the  planned 


repurchase.'  OTS  will  work  with  the 
FDIC  to  establish  consistent  practices 
among  the  agencies  regarding 
implementation  of  this  provision. 

In  determinmg  whether  to  object  to  a 
proposed  stock  repurchase  during  the 
first  year  following  conversion.  OTS 
will  consider  how  the  extraordinary 
circumstances,  absent  a  repurchase,  may 
detrimentally  affect  an  institution's 
financial  condition,  the  business 
purpose  for  the  repurchase,  and  the 
permissibility  of  the  repurchase  under 
other  applicable  regulations.  See 
amended  §  563b  3(g)(3) 

OTS  also  is  making  corresponding 
amendments  to  the  mutual  holding 
company  (MHC)  regulations,  and 
amending  the  MHC  regulations  to 
address  MHC  purchases  of  stock  of 
subsidiary  savings  associations  or  of 
subsidiary  holding  companies. 

B.  Dividend  Waivers  for  Mutual 
Holding  Companies 

OTS  regulation  §  575.11(d)  allows 
MHCs  to  waive  dividends  subject  to 
certain  restrictions.  Under  §  575.11(d), 
MHCs  file  notice  of  their  intent  to  waive 
dividends  and  include  a  copy  of  a  board 
of  directors  resolution  concluding  that 
the  dividend  waiver  is  consistent  with 
the  boards  fiduciary  duties.  OTS  will 
not  object  to  the  notice  if  it  determines 
that  the  waiver  would  not  be 
detrimental  to  the  safe  and  sound 
operation  of  the  savings  association. 

Waiving  dividends  saves  the  MHC 
from  corporate  taxation  on  the 
dividends  and  leaves  capital  at  the 
subsidiary  savings  association  where,  in 
most  cases,  it  can  be  deployed  more 
efficiently.  MHCs  have  requested 
clarification  on  whether  the  payment  of 
dividends  and  MHC  waiver  of 
dividends  will  cause  OTS  to  require 
minority  shareholder  dilution  if  the 
MHC  subsequently  determines  to  fully 
convert  to  stock  form  Minority 
shareholder  dilution  would  occiu'  if 
OTS  required  converting  MHCs  to 
reduce  the  number  of  shares  minority 
shareholders  receive  when  they 
exchange  their  shares  for  shares  in  the 
fully  converted  company  that 
correspond  to  the  amount  of  waived 
dividends.  The  reduction  in  shares  for 
minority  shareholders  reflects  that  they 
previously  received  their  dividends 
while  the  MHC  waived  its  dividends. 
OTS  has  required  some  dilution  in  past 
transactions,  but  only  to  the  extent  of 
excess  or  special  dividends  paid  by  the 
subsidiary  holding  company  or  savings 
association  to  minority  shareholders 


>  The  proposed  repurchase  provisions  conform  to 
the  FDIC's  treatment  of  stock  repurchases  by 
converted  institutions.  See  12  CFR  333.4(d)  (1999). 
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and  waived  by  the  MHC.  OTS  has  not 
required  shareholder  dilution  for 
o^dinar^'  dividends. 

OTS  has  reexamined  this  issue  and 
has  determined  to  change  its  practice 
with  respect  to  waived  dividends.  OTS 
will  no  longer  require  dilution  for  any 
waived  dividends  in  a  subsequent 
conversion  to  stock  form.  OTS  believes 
the  belief  that  the  minority  shareholders 
would  experience  dilution  caused  a 
number  of  institutions  to  fully  convert 
to  stock  form,  rather  than  remain  in 
MHC  form.  Instead,  to  prevent  excessive 
dividends  OTS  will  rely  on  the  business 
plan  filed  with  the  reorganization 
application  and  on  existing  restrictions 
in  OTS  capital  distribution  regulations, 
as  well  as  the  fiduciary  duty  of  the 
board  of  directors  of  the  MHC  to  protect 
the  interests  of  the  depositors.  Today, 
OTS  amends  the  MHC  regulation  to 
codify  this  policy. 

C.  Gramm-Leach-BIiley 

Finally,  the  Gramm-Leach-Bliley  Act 
of  1999  (GLB  Act)  changed  the  activities 
limitations  for  MHCs  to  mirror  those 
applicable  to  financial  holding 
companies. 2  OTS  is  amending  its 
regulations  to  make  the  GLB  Act 
changes  in  this  interim  final  rule.  These 
changes  enhance  the  MHC  as  a  more 
suitable  long-term  alternative  then  full 
conversion  to  stock  form  for  mutual 
savings  associations  contemplating  such 
a  conversion.  Before  the  GLB  Act,  MHCs 
were  limited  to  the  activities  and 
investments  available  to  multiple 
savings  and  loan  holding  companies 
and  those  permissible  for  bank  holding 
companies  under  the  Bank  Holding 
Company  Act  and  those  available  under 
Section  10(o){5)  of  the  Home  Owners? 
Loan  Act.  This  change  will  give  MHCs 
parity  with  financial  holding 
companies,  which  have  the  ability  to 
create  financial  supermarkets — banking, 
brokerage  and  insurance — all  offered 
under  one  holding  company  that  meets 
certain  requirements.^  OTS  is  amending 
§  575.11(a)  to  reflect  this  change. 

D.  Related  Rulemaking 

Elsewhere  in  today?s  Federal 
Register  OTS  is  publishing  a  related 
proposed  regulation  governing  mutual 
savings  association,  mutual  holding 
company  reorganizations,  and 
conversions  to  stock  form. 


M2  U.S.C.  1467a(o)(5)(E). 

'  Those  requirements  include  requiring  the 
depository  institution  controlled  by  the  parent  to  be 
well  capitalized,  well  managed  and  hold  at  least  a 
satisfactory  rating  under  the  Community 
Reinvestment  Act. 


Notice  and  Comment.  Effective  Date, 
and  Request  for  Comment 

Section  553  of  the  Administrative 
Procedure  Act  (APA)  permits  an  agency 
to  issue  rules  without  prior  notice  and 
comment  if  the  agency,  for  good  cause, 
finds  that  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  explains  its 
finding  when  it  publishes  the  rule.  5 
U.S.C.  553(b){B). 

OTS  has  concluded  that  it  may  issue 
an  interim  final  rule  revising  the  stock 
repurchase  provisions.  The  current  rule 
is  inconsistent  with  the  treatment 
accorded  by  other  federal  banking 
agencies,  not  required  for  the  safe  and 
sound  regulation  of  converted  savings 
associations,  significantly  restricts  the 
ability  of  institution?s  managers  to  make 
appropriate  business  decisions  and, 
thus,  unnecessarily  limits  the  ability  of 
savings  associations  to  repurchase  stock 
following  a  conversion.  As  a  result,  the 
retention  of  these  restrictions  would,  in 
the  absence  of  an  interim  final  rule, 
continue  to  negatively  impact  the 
operations  of  thrifts  and  their  holding 
companies.  Accordingly,  OTS 
concludes  that  public  notice  and 
comment  on  these  changes  are 
unnecessary  and  contrary  to  the  public 
interest. 

Notice  and  public  comment  also  are 
not  required  for  the  interim  rule  on 
dividend  waivers  and  shareholder 
dilution.  As  noted  above,  OTS's  current 
policy  on  shareholder  dilution  may 
have  inappropriately:  (1)  Encouraged 
some  institutions  in  MHC  structures  to 
fully  convert  to  stock  form;  (2) 
discouraged  MHCs  from  taking  full 
advantage  of  corporate  tax  advantages 
ft-om  dividend  waivers;  and  (3) 
prevented  MHCs  fi'om  exercising  their 
business  judgment  in  deploying  capital 
at  the  most  appropriate  level  within  the 
corporate  structure.  These  regulatory 
disincentives  would  continue  to  hamper 
effective  decision-making  by  MHCs  in 
the  absence  of  an  effective  interim  final 
rule.  As  a  result,  OTS  concludes  that 
notice  and  public  comment  are 
inappropriate  and  contrary  to  public 
interest. 

Similarly,  OTS  does  not  believe  that 
public  notice  and  comment  are  required 
for  the  technical  change  regarding  MHC 
activities.  The  interim  rule  merely 
updates  OTS  regulations  to  correctly 
cite  new  statutory  authority  expanding 
the  activities  authorized  for  MHCs. 
Notice  and  comment  procedures  for  this 
change  are  impractical  and  contrary  to 
the  public  interest  because  such 
procedures  could  delay  implementation 
of  this  new  expanded  authority  for 
MHCs. 


Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
hnprovement  Act  of  1994  (CDRL\),  12 
U.S.C.  4802,  requires  that  new  OTS 
regulations  and  amendments  to  existing 
regulations  take  effect  on  the  first  day  of 
a  calendar  quarter  which  begins  on  or 
after  the  date  on  which  the  regulations 
are  published.  This  delayed  effective 
date  provision,  however,  does  not  apply 
imless  the  rule  imposes  additional 
reporting,  disclosures,  or  other  new 
requirements  on  insured  depository 
institution.  As  a  related  matter,  section 
553(d)  of  the  APA  states  that 
publication  of  a  rule  shall  be  made  not 
less  than  30  days  before  its  effective 
date.  5  U.S.C.  553(d).  This  APA 
provision  does  not  apply  if  the  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.  OTS  believes 
neither  CDRL\  nor  the  APA  precludes 
the  publication  of  this  rule  with  an 
immediate  effective  date.  As  noted 
above,  this  rule  makes  only  burden 
reducing,  clarifying  and  technical 
conforming  amendments  to  OTS  rules 
and  relieves  current  restrictions  on 
repurchases.^ 

OTS  invites  comments  on  this  interim 
final  rule  during  the  60-day  period  that 
runs  concurrently  with  its  request  for 
comment  on  comp«inion  proposed 
regulation  pubUshed  elsewhere  in 
today's  Federal  Register. 

Regulatory  Flexibility  Act  Analysis 

An  initial  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (RFA)  is  required  when 
an  agency  must  publish  a  general  notice 
of  proposed  rulemaking.  5  U.S.C.  603. 
As  noted  previously,  OTS  has 
determined  that  it  is  not  necessary  to 
publish  a  notice  of  proposed  rulemaking 
for  this  interim  final  rule.  Accordingly, 
the  RFA  does  not  require  an  initial 
regulatory  flexibility  analysis. 
Nonetheless,  OTS  has  considered  the 
likely  impact  of  the  rule  on  small 
entities  and  believes  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  nmnber  of  small  entities. 
This  interim  rule  eliminates  restrictions, 
imposes  no  new  requirements,  and 
makes  only  burden  reducing,  clarifying, 
and  technical  conforming  amendments 
to  OTS  current  regulations. 


■■  In  addition,  both  QDRIA  and  the  APA  pennit  an 
agency  to  select  an  earlier  effective  date  for  "good 
cause"  published  with  the  regulation.  As  noted 
above,  the  OTS  has  determined  that  there  is  good  . 
cause  for  publishing  rule  without  notice  and  public 
comment.  For  these  same  reasons,  OTS  finds  good 
cause  to  dispense  with  the  delayed  effective  date 
requirements  under  CDRIA  and  the  APA. 
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Paperwork  Reduction  Act 

OTS  invites  comments  on  all  of  the 
following  issues: 

(1)  Whether  the  information 
collections  contained  in  this  proposal 
are  necessary  for  the  proper 
performance  of  OTS?  functions, 
including  whether  the  information  has 
practical  utility. 

(2)  The  acciuacy  of  OTS?  estimate  of 
the  burden  of  the  information 
collections. 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  of 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

(5)  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  these  collections 
of  information  unless  they  display  a 
currently  valid  0MB  control  number. 

OTS  has  submitted  the  collections  of 
information  requirements  contained  in 
this  proposal  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Send  comments  on  the 
collections  of  information  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Act  Project  (conversion 
information  collection  requirement: 
1550-0014  or  the  mutual  holding 
company  information  collection 
requirement:  1550-0072)  Washington, 
DC  20503,  with  copies  to  the 
Regulations  and  Legislation  Division 
(1550-0014  or  1550-0072),  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervisions,  1700  G  Street.  NW., 
Washington,  DC  20552. 

The  collections  of  information 
requirements  in  this  rule  are  in  parts 
563b  and  575.  OTS  requires  this 
information  for  the  proper  supervision 
of  savings  associations  that  convert  horn 
mutual  to  stock  form  under  OTS 
regiilations  and  mutual  holding 
compemy  activities.  The  likely 
respondents/recordkeepers  are  Federal 
savings  associations  or  mutual  holding 
companies. 

OMB  Control  Number:  1550-0014. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  510 
hours. 

Estimated  number  of  respondents/ 
recordkeepers:  16  per  year. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  8,160  hours. 

Start  up  costs  to  respondents/ 
recordkeepers:  N/A. 


OMB  Control  Number:  1550-0072. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  263 
hours. 

Estimated  number  of  respondents/ 
recordkeepers:  16  per  year 

Estimated  total  annual  reporting  and 
recordkeeping  burdenhours:  4,874 
hours. 

Start  up  costs  to  respondents/ 
recordkeepers:  N/A. 

Executive  Order  12866 

OTS  has  determined  that  this  interim 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act 
Analysis 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMA),  Pub.  L.  104--4,  applies 
only  when  an  agency  is  required  to 
issue  a  general  notice  of  proposed 
rulemaking  or  a  final  rule  for  which  a 
general  notice  of  proposed  rulemaking 
was  published.  2  U.S.C.  1532.  As  noted 
previously,  OTS  has  determined,  for 
good  cause,  that  this  interim  final  rule 
should  take  immediate  effect  and, 
therefore,  that  a  notice  of  proposed 
rulemaking  is  not  required. 
Accordingly,  OTS  has  concluded  that 
the  UMA  does  not  require  an  unfunded 
mandates  analysis  of  this  interim  final 
rule. 

Moreover,  OTS  finds  that  this  interim 
rule  will  not  result  in  expenditure  by 
state,  local,  and  tribal  governments,  or 
by  the  private  sector,  of  more  than  $100 
million  in  any  one  year.  Rather,  the  rule 
eliminates  restrictions,  imposes  no  new 
requirements,  and  makes  only  biu'den 
reducing,  clarifying,  and  technical 
conforming  amendments  to  OTS 
regulations.  Accordingly,  OTS  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subjects 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  titie  12,  Chapter  V, 
Code  of  Federal  Regulations  as  set  forth 
below: 


PART  SeStH- CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

l.The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  1463, 
1464,  1467a,  2901;  15  U.S.C.  78c,78l, 
78m,78n,78w. 

2.  Section  563b.3  is  amended  by 
revising  paragraphs  (g)(1)  and  (g)(3)  to 
read  as  follows: 

§ 563b. 3    General  principles  for 
conversions 

***** 

(g)*    *    * 

(1)  No  converted  savings  association 
may,  for  a  period  of  one  year  from  the 
date  of  the  completion  of  the 
conversion,  repurchase  any  of  its  capital 
stock  from  any  person,  except  that  this 
restriction  shall  not  apply  to: 

(i)  A  repiu-chase,  on  a  pro  rata  basis, 
pursuant  to  an  offer  approved  by  OTS 
and  made  to  all  shareholders  of  such 
association; 

(ii)  A  repurchase  of  qualifying  shares 
of  a  director;  or 

(iii)  A  repurchase  approved  by  OTS 
under  paragraph  (g)(3)  of  this  section. 
***** 

(3)  A  savings  association  that  is 
subject  to  paragraph  (g)(1)  of  this  section 
may  not  repurchase  its  capital  stock 
within  one  year  following  its  conversion 
to  stock  form,  except  that  open  market 
stock  repurchases  of  up  to  five  percent 
of  its  outstanding  capital  stock  may 
occur  during  the  first  year  after  the 
conversion  where  extraordinary 
circumstances  exist.  The  savings 
association  must  establish  compelling 
and  valid  business  purposes  for  the 
repurchases,  to  the  satisfaction  of  the 
OTS.  The  savings  association  must  file 
a  notice  with  the  Regional  Director,  with 
a  copy  to  the  Office  of  Examination  and 
Supervision,  at  least  ten  days  before 
commencement  of  the  proposed 
repurchase.  The  notice  must  describe 
the  proposed  repurchase  program  and 
the  effects  of  the  proposed  repurchases 
on  the  savings  association's  regulatory 
capital.  OTS  will  not  object  to  the 
proposed  repurchase  program  if: 

(i)  The  repurchase  does  not  adversely 
affect  the  savings  association's  financial 
condition; 

(ii)  The  savings  association  submits 
sufficient  information  to  evaluate  the 
repurchase  program; 

(iii)  The  savings  association 
demonstrates  extraordinary 
circumstances  and  a  compelling  and 
valid  business  purpose  for  the 
repurchase  program  consistent  with  the 
savings  association's  business  plan;  or 


Federal  Register  ^  Vol.  65,  No.  134/ Wednesday,  July  12,  2000 /Rules  and  Regulations  43091 


(iv)  The  repurchase  program  would 
not  be  contrary  to  other  applicable 
regulations. 


PART  575— MUTUAL  HOLDING 
COMPANIES 

3.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  1828,  2901, 

4.  Section  575.11  is  amended  by: 

a.  Removing,  in  paragraph  (a)  the 
phrase  "12  U.S.C.  1467a(c)(2){A)  or 
(c}{2}(CHc}(2)(G)",  and  by  adding  in 
lieu  thereof  the  phrase  ";12  U.S.C. 
1467a{c)(2)  or  (c)(9)(A}{ii)"; 

b.  Redesignating,  in  paragraph  (c),  the 
introductory  text  as  paragraph  (c)(1) 
introductory  text,  and  paragraphs  {c)(l), 
(c)(2)  and  (c)(3).  as  (c)(l)(ii).  (c)(l)(iii) 
and  (c)(l)(iv),  respectively; 


c.  Removing,  in  newly  designated 
paragraph  (c)(1)  introductory  text  the 
word  "shall",  and  by  adding  in  lieu 
thereof  the  word  "may";  by  removing 
the  phrase  "three  years",  and  by  adding 
in  lieu  thereof  the  phrase  "one  year"; 

d.  Adding,  in  newly  designated 
paragraph  (c)(1),  a  new  paragraph 
(c)(l)(i); 

e.  Removing,  in  newly  designated 
paragraph  (c)(l)(iv)  the  phrase  "but  not" 
and  by  adding  in  lieu  thereof  the  word 
"or"; 

f.  Adding  a  new  paragraph  (c)(2);  and 

g.  Adding  a  new  paragraph  (d)(3). 
The  additions  and  revisions  read  as 

follows: 

ISTST^      Operating  restrictions. 
***** 

(c)(1)  *     *    * 

(i)  Is  in  compliance  with  §  563b3(g)(l) 
of  this  chapter; 

***** 


(2)  No  mutual  holding  company  may 
purchase  shares  of  its  subsidiary  savings 
association  or  subsidiary  holding 
company  within  one  year  after  a  stock 
issuance,  except  if  the  purchase 
complies  with  §  563b. 3(g)(1)  of  this 
chapter.  For  purposes  of  this  subsection, 
the  reference  in  §  563b. 3(g)(3)  of  this 
chapter  to  five  percent  refers  to  minority 
shareholders. 
***** 

(d)*  *  * 

(3)  The  OTS  will  not  consider  waived 
dividends  in  determining  an 
appropriate  exchange  ratio  in  the  event 
of  a  full  conversion  to  stock  form. 


Dated:  June  20,  2000. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  00-16346  Filed  7-11-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  563b  and  575 

[No  2000-57] 
RIN  1550-AB24 

Mutual  Savings  Associations,  Mutual 
Holding  Company  Reorganizations, 
and  Conversions  From  Mutual  to  Stock 
Form 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to 
implement  a  comprehensive  strategy 
governing  mutual  institutions,  mutual 
holding  company  reorganizations,  and 
the  mutual  to  stock  conversion  process. 
OTS  intends  to  modify  its  examination 
and  supervisory  policies  within  the 
context  of  safe  and  sound  operations  to 
address  many  of  the  concerns  mutual 
institutions  have  raised  about  OTS's 
examination  and  supervision  of  their 
business  form.  OTS  is  also  proposing  to 
amend  certain  provisions  in  its  mutual 
holding  company  regulations,  and  its 
regulations  and  forms  governing  mutual 
to  stock  conversions  of  insured  savings 
associations.  These  proposed 
regulations  include  new  provisions 
addressing  business  plans  and 
charitable  contributions,  hi  addition, 
OTS  clarifies  certain  matters  involving 
conversions  from  the  mutual  to  the 
stock  form,  by,  among  other  things, 
adding  demand  account  holders  to  the 
definition  of  savings  account  holders, 
allowing  accelerated  vesting  in 
management  benefit  plans  for  changes 
of  control,  and  clarifying  the  policy  on 
the  amount  of  proceeds  allowed  to  be 
retained  at  the  holding  company  level. 
Fiulher,  OTS  is  rewriting  the  conversion 
regulation  in  a  plain  language  format.  In 
a  companion  interim  final  regulation 
published  elsewhere  in  today's  Federal 
Register,  OTS  is  amending  the 
regulations  on  stock  repurchases, 
changing  its  practices  regarding  mutual 
holding  company  dividend  waivers,  and 
making  certain  revisions  as  a  result  of 
the  Gramm-Leach-Bliley  Act  of  1999 
rOLB  Act). 

DATES:  Written  comments  must  be 
received  on  or  before  October  10,  2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  Docket  No.  2000-57.  Hand- 
deliver  comments  to  the  Guard's  Desk, 


East  Lobby  Entrance,  1700  G  Street, 
NW.,  from  9:00  a.m.  to  4K)0  p.m.  on 
business  days.  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755  or  (202)  906-6956  (if  the 
comment  is  over  25  pages).  Send  e-mails 
to  public.info@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  Sti-eet,  NW.,  from  10:00 
a.m.  until  4:00  p.m.  on  Tuesdays  and 
Thursdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Permut,  Counsel  (Banking  and 
Finance),  (202)  906-7505,  or  Gary 
Jeffers,  Counsel  (Banking  and  Finance), 
(202)  906-6457,  Business  Transactions 
Division,  Chief  Counsel's  Office;  or 
Timothy  P.  Leary,  Counsel  (Banking  and 
Finance).  (202)  906-7170,  Regiilations 
and  Legislation  Division,  Chief 
Counsel's  Office;  or  Mary  Jo  Johnson, 
Project  Manager  (202)  906-5739, 
Supervision  Policy,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  has 
broad  authority  to  regulate  mutual 
savings  associations,  to  authorize 
mutual  holding  company 
reorganizations,  and  to  regulate  mutual 
to  stock  conversions  of  savings 
associations  under  the  Home  Owners' 
Loan  Act,  as  amended  (HOLA),  12 
U.S.C.  1464(a),  (i)  and  (p)  and  1467a(o). 
OTS  and  its  predecessor,  the  Federal 
Home  Loan  Bank  Board,  in  exercising 
their  supervisory  responsibilities, 
periodically  refined  their  regulatory 
strategies  and  mutual  holding  company 
reorganization  and  conversion 
regulations,  based  on  their  experience 
with  mutual  institutions,  the  conversion 
process,  and  in  response  to 
developments  in  the  marketplace.  OTS 
has  again  reviewed  its  policies, 
practices,  and  regulations  to  assess 
whether  additions  or  revisions  are 
necessary.  OTS  identifies  several  areas 
of  the  regulations  that  it  must  revise  and 
update  to  further  clarify  the  standards 
governing  mutual  holding  company 
reorganizations  and  the  conversion 
process.  Also,  OTS  is  revising  part  563b 
using  the  plain  language  format. 

L  Overview 

Despite  the  large  nimiber  of  mutual- 
to-stock  conversions  over  the  years, 
there  are  422  OTS-regulated  mutuals, 
comprising  nearly  40  percent  of  all 
OTS-regulated  thrifts.  In  many  respects, 
mutuals  form  the  heart  of  the  thrift 
industry.  Mutuals  tend  to  be 
community -based,  community- focused 
institutions  whose  sole  piu^pose  is  to 
provide  a  safe  place  for  community 


members  to  save,  and  to  invest  those 
sa\ings  back  into  the  community 
through  prudent  credit  programs. 
History  has  demonstrated  that  this 
community  focus  is  often  lost  or  diluted 
when  institutions  convert  to  stock  form 
and  must  respond  to  the  interests  of 
their  stockholders. 

OTS  is  developing  a  comprehensive 
regulatory  strategy  governing  mutual 
institutions,  mutual  holding  company 
reorganizations,  and  the  mutual  to  stock 
conversion  process.  This  comprehensive 
strategy  will  include:  (1)  New  policy 
and  examination  guidance:  (2)  proposed 
regulations  governing  reorganizations 
into  mutual  holding  companies  and  the 
mutual  to  stock  conversion  process;  (3) 
interim  final  rules  addressing  share 
repurchases  and  mutual  holding 
company  dividend  waivers;  and  (4) 
revisions  to  the  application  forms  used 
for  mutual  holding  company 
reorganizations  and  the  mutual  to  stock 
conversion  process. 

A.  Policy  Guidance 

Today,  OTS  is  developing  new 
anal3^cal  techniques,  examination 
procedures,  and  industry  guidance  to 
address,  within  the  context  of  safe  and 
sound  operations,  many  of  the  concerns 
mutual  institutions  have  raised  about 
their  business  form  and  to  improve 
supervision  of  mutual  institutions.  OTS 
makes  these  changes  in  concert  with  the 
proposed  changes  to  the  mutual  holding 
company  and  conversion  regulations 
and  the  interim  final  rules  concerning 
stock  repurchases,  dividend  waivers, 
and  GLB  Act '  revisions  published  in 
today's  Federal  Register. 

Specifically,  the  guidance  will  focus 
on  capitalization,  compensation,  and 
on-site  examinations  and  financial 
analyses  of  mutual  institutions.  For 
mutual  institutions  seeking  to  augment 
their  capital  base,  OTS  is  exploring  the 
feasibility  and  utility  of  various  capital- 
raising  alternatives,  such  as  the  use  of 
subordinated  debt  instruments,  mutual 
capital  certificates,  non- withdrawable 
accounts,  trust  preferred  securities,  and 
other  financing  transactions. 
Conversely,  OTS  will  study  the  issues 
and,  if  necessary,  provide  guidance  or 
regulations  concerning  payment  of 
special  dividends  by  mutual  institutions 
seeking  to  return  excess  capital  to  their 
communities, 

OTS  will  revise  its  existing  guidance 
on  compensation  to  clarify  its  position 
that  mutual  institutions  are  subject  to 
and  governed  by  the  same  prudential 
standards  as  stock  institutions.  OTS  will 
also  explore  a  methodology  by  which 
mutual  institutions  can  choose  to  have 


>  Pub.L.  106-102,  113  Stat.  (1999). 
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their  management  and  board  of 
directors'  compensation  plans  reviewed 
in  a  manner  similar  to  shareholder 
review  and  approval  for  stock 
institutions.  Finally,  OTS  wrill  inform  its 
examiners  on  emerging  compensation 
issues  and  programs.  This  guidance  will 
enhance  the  ability  of  mutual 
institutions  to  provide  competitive 
compensation  plans  to  attract  and  retain 
qualified  management  and  staff. 

OTS  is  currently  developing 
enhanced  analytical  tools  that  will 
improve  supervision  of  mutual 
institutions.  Revised  examination 
procedures,  targeted  more  directly  to  the 
quality  of  operations,  risk  management, 
and  internal  controls,  will  enable 
examiners  to  more  effectively  gauge  the 
overall  financial  condition  and  the 
ability  of  mutual  institutions  to  sustain 
long-term  economic  viability  throughout 
economic  cycles,  including  during 
periods  of  prolonged  adverse  economic 
conditions.  OTS  also  will  revise  the  pre- 
examinatign  response  kit  (PERK)  to 
streamline  information  requests  prior  to 
the  start  of  examinations  to  ensure 
information  requested  is  germane  to  the 
operations  of  a  mutual  institution  and  is 
essential  to  the  completion  of  the 
examination.  Enhancements  to  off-site 
monitoring  systems  will  also  provide  for 
more  appropriate  comparative  financial 
analyses  tunong  similarly  situated, 
commimity-oriented  mutual  institutions 
across  geographic  boundaries. 

For  mutuals  that  elect  to  convert  to 
stock  form,  OTS  encourages 
consideration  of  the  mutual  holding 
company  (MHC)  alternative.  The  MHC 
structure  retains  the  benefits  and 
essential  nature  of  the  mutual  charter, 
while  providing  greater  access  to  capital 
markets.  In  addition,  in  section  40lfb)  of 
the  GLB  Act,  Congress  recently 
expanded  the  investment  and  activities 
authority  of  MHCs  to  include  the 
activities  of  financial  holding 
companies.  More  than  40%  of  the  MHCs 
that  have  been  created  to  date  have 
chosen  to  remain  MHCs;  nevertheless, 
OTS  is  today  proposing  significant 
enhancements  to  the  MHC  form  to  make 
it  even  more  attractive  as  a  long-term 
aiternative  to  full  conversion,  and  is 
seeking  comments  on  still  more 
enhancements.  Whether  a  savings 
association  elects  the  MHC  format  or 
full  conversion,  today's  rule  clarifies 
various  aspects  of  the  conversion 
process  and  proposes  certain  new 
requirements.  In  a  companion  interim 
final  regulation  published  elsewhere  in 
today  s  Federal  Register,  OTS  is 
amending  certain  aspects  of  the 
regulations  immediately. 


B.  Conversion  Considerations 

Stock  conversion  is  a  major  step  for 
mutual  institutions.  There  are  many 
parties  who  provide  consulting  services 
to  mutual  institutions  concerning  the 
benefits  of  conversion,  and  who  help 
institutions  through  the  process.  Mutual 
savings  associations,  their  boards  of 
directors,  and  management  must 
carefully  consider  whether  the  benefits 
of  conversion,  and  the  need  for  capital, 
justify  the  costs  and  other  business 
implications  of  conversion. 

In  considering  conversion,  mutual 
boards  must  carefully  examine  their 
need  for  additional  capital  and  the 
prospects  for  prudently  deploying 
capital  at  competitive  returns  for 
investors.  Institutions  that  fail  to 
produce  adequate  returns  on  equity  will 
likely  face  pressure  fi-om  dissatisfied 
shareholders  to  improve  performance  or 
Sell.  OTS  believes  such  pressure  can 
distract  management  and  the  board  from 
more  fundamental  business  matters, 
cost  an  institution  considerable  sums  in 
legal  and  management  expense,  and 
lead  to  disruption  of  normal  business 
activities. 

Often,  mutual  institutions  considering 
conversion  are  already  highly 
capitalized.  They  do  not  need  to  raise 
additional  capital  through  conversion  to 
grow  or  expand  into  new  markets.  Lack 
of  opportunity,  not  capital,  constrains 
the  growth  of  mutual  institutions. 
Opportimities  may  be  limited  by 
aggressive  competition  in  the  mutual 
institution's  market  area,  lack  of 
economic  growth  in  the  market  area, 
unwillingness  to  venture  into  unfamiliar 
markets  or  products,  or  lack  of  adequate 
staff  or  appropriate  expertise  to  manage 
new  business.  Without  a  clear  need  for 
additional  capital,  and  a  clear 
opportunity  for  prudently  deploying  it 
at  a  competitive  shareholder  return  over 
the  long  term,  mutual  boards  should 
consider  other  alternatives  to 
conversion. 

Other  implications  of  conversion 
include  fundamental  changes  in 
management  and  operations.  Whether 
conversion  brings  expansion  to  new 
markets,  introduction  of  new  products 
or  activities,  or  simply  the  continued 
growth  of  current  activities,  successful 
management  of  new  capital  generally 
requires  additional  management  depth. 
Conversion  also  may  require  new 
management  skills  and  experience,  new 
staff,  new  facilities,  new  or  upgraded 
data  processing  systems,  expansion  or 
refocus  of  internal  audit  and  compliance 
management  processes,  and  changes  in 
marketing  or  customer  service  strategy. 

Finally,  the  costs  of  conversion  can  be 
significant  and  often  are 


underestimated,  particularly  the  added 
burden  on  existing  staff  and  systems. 
Mutual  boards  should  consider  the  cost 
of  additional  staff  to  manage  quarterly 
and  annual  shareholder  reporting,  the 
need  for  additional  or  more  experienced 
(and  more  expensive)  independent 
accountant  and  legal  services  to  prepare 
shareholder  reporting,  the  cost  of 
managing  shareholder  relations,  and  the 
cost  of  aimual  and  special  shareholder 
meetings.  Also,  there  may  be  a  cost  to 
the  community  if  converted  institutions 
are  acquired  by  out-of-town  institutions 
that  may  not  share  the  same 
commitment  to  local  community  service 
as  many  mutuals. 

Today's  proposed  rule  includes 
measures  to  ensure  that  mutual  boards 
of  directors  consider  all  these  factors  in 
determining  whether  to  convert,  and 
consider  alternatives  to  meet  the 
institution's  business  objectives  when 
conversion  may  not  be  an  appropriate 
option.  The  proposed  rule  confirms  OTS 
practice  of  requiring  pre-filing  meetings, 
and  proposes  a  new  requirement  to 
obtain  prior  OTS  non-objection  of 
conversion  business  plans.  It  also  sets 
forth  the  proposed  business  plan 
standards  to  be  addressed  by  converting 
institutions  and  considered  in  OTS 
review.  OTS  requests  comment  on  these 
proposals. 

C.  Outline  of  the  Process 

The  conversion  process  is  complex. 
An  institution  that  is  considering  a 
mutual  to  stock  conversion  must  first 
update  its  business  plan.  Under  today's 
proposed  rule,  OTS  will  require  each 
institution  contemplating  a  conversion 
to  meet  with  the  appropriate  Regional 
Office  to  discuss  the  proposed  business 
plan  and  receive  the  non-objection  of 
the  Regional  Director  to  the  business 
plan  before  submitting  either  an 
application  to  convert  to  stock  form  or 
a  notice  to  reorganize  to  mutual  holding 
company  form. 

Once  the  board  of  directors  updates 
and  receives  OTS's  non-objection  to  its 
business  plan,  the  board  must  pass  a 
Plan  of  Conversion  that  includes,  among 
other  things,  an  eligibility  record  date 
for  persons  who  may  subscribe  for  stock 
in  any  stock  offering.  After  it  approves 
the  plan,  the  board  of  directors  must 
publish  a  notice  of  adoption  of  the  Plan 
of  Conversion. 

In  the  next  stage,  the  institution  must 
prepare  the  application  for  conversion 
or  reorganization,  write  a  proxy 
statement  for  the  members  to  vote  on 
the  Plan  of  Conversion  or 
reorganization,  and  write  an  offering 
circular  to  offer  the  institution's  new 
stock.  This  process  can  take  several 
months. 
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The  institution  must  next  submit  all 
of  these  documents  to  OTS,  together 
with  an  independent  appraisal  of  the 
institution  and  current  financial 
statements.  If  the  institution  is  forming 
a  holding  company  to  hold  its  stock,  it 
also  must  submit  the  documents  to  the 
Securities  and  Exchange  Commission 
(SEC)  for  concurrent  review.  OTS  and 
SEC  review  generally  takes  5  to  6  weeks. 

After  receiving  regulatory  clearance, 
an  institution  prints  and  mails  its 
documents  to  members  and  potential 
subscribers.  The  mailing  starts  the 
process  of  soliciting  member  votes  and 
selling  the  institution's  stock,  which 
generally  takes  six  to  twelve  weeks. 

II.  Description  of  Revisions  to  the 
Conversion  Regulations 

A.  Business  Plan 

OTS  currently  requires  converting 
institutions  to  submit  a  business  plan 
before  filing  a  Plan  of  Conversion  or 
reorganization.  See  12  CFR  563b.ll.  The 
proposed  regulation  clarifies  that 
submitting  a  business  plan  is  the  first 
step  in  the  conversion  process.  OTS 
emphasizes  that  the  board  of  directors 
and  management  of  converting 
institutions  need  to  carefully  consider 
their  future  operations  and  activities 
and,  in  particular,  must  have  realistic 
plans  regarding  how  they  intend  to  use 
the  conversion  proceeds. 

As  a  preliminary  stage  in  business 
plan  development,  the  proposed  rule 
establishes  a  new  requirement  for  a  pre- 
filing  meeting  with  the  Regional  Office 
to  discuss  initial  plans  for  conversion 
and  related  implications.  Generally,  the 
board  of  directors,  or  a  committee 
including  outside  directors,  should 
participate  in  the  meeting.  The  purpose 
of  the  meeting  is  to  ensure  that  the 
board  of  directors  has  fully  considered 
the  costs  and  benefits  of  conversion  and 
the  available  alternatives,  and  to 
generally  discuss  conversion 
application  requirements. 

Under  the  proposed  rule,  OTS  would 
not  formally  accept  a  business  plan,  and 
the  30-day  business  plan  review  period 
provided  in  the  proposed  rule  would 
not  commence,  until  after  the  pre-filing 
meeting  is  held.  The  Regional  Office 
may  extend  the  review  period  as 
deemed  necessary  to  request,  receive, 
and  review  additional  information  from 
the  institution.  OTS  will  not  accept  an 
application  for  conversion  until  the 
Regional  Office  advises  an  applicant 
that  the  Regional  Office  does  not  object 
to  the  business  plan. 

Today's  proposed  rule  also  establishes 
written  standards  for  an  acceptable 
conversion  business  plan.  The  business 
plan  should  include  a  complete 


description  of  the  proposed  deployment 
of  capital,  demonstrate  feasibility, 
discuss  the  risks,  and  address 
managerial  and  other  resources 
required.  The  business  plan  should 
discuss  the  institution's  record  of 
success  and  experience  in  implementing 
prior  growth  or  expansion  initiatives. 
OTS  strongly  encoiuages  institutions 
with  management  that  does  not  have 
sufficient  or  favorable  experience  with 
expansion  to  consider  alternatives  to 
full  conversion. 

The  business  plan  should 
demonstrate  the  ability  to  realize  a 
reasonable  return  on  equity.  OTS 
recognizes  that  investor  requirements 
vary  with  time  and  market  conditions, 
and  so  has  not  proposed  cm  absolute 
standard.  Generally,  returns  should  be 
considered  in  relation  to  trends  for 
publicly-traded  thrift  and  bank  stocks, 
broader  equity  market  returns,  and  the 
general  level  of  interest  rates.  At  a 
minimum,  the  projected  return  on 
equity  should  exceed,  by  a  margin 
reflecting  relative  investment  risk,  the 
institution's  rates  on  long-term 
certfficates  of  deposit.  The  institution 
should  not  consider  speculative  short- 
term  stock  price  appreciation,  or  the 
effect  of  returns  of  capital  or 
repiut:hases  of  stock,  in  assessing  the 
reasonableness  of  projected  return  on 
equity,  even  though  these  may  indeed 
be  factors  considered  by  investors. 
Management  must  provide  for 
consistent,  sustainable  returns  to  satisfy 
long-term  investor  expectations. 

The  proposed  rule  is  intended  to 
clarify  that  OTS  expects  business  plans 
to  fully  support  the  business  objectives 
of  conversion.  By  requiring  prior 
Regional  Office  non-objection  to  the 
business  plan,  OTS  seeks  to  avoid  the 
delays  and  unnecessary  expense  later  in 
the  conversion  process  that  may  arise 
from  the  submission  of  inadequate  or 
incomplete  business  plans.  The 
proposed  rule  also  clarifies  that 
institutions,  upon  completion  of 
conversion,  must  follow  their  business 
plans  and  that  any  material  deviation 
from  an  approved  business  plan  will 
require  the  prior  written  approval  of  the 
Regional  Director. 

OTS  also  seeks  to  address  the  problem 
that  many  institutions  converting  from 
mutual  to  stock  form  experience  when 
they  convert  without  well  developed 
business  plans.  Generally,  institutions 
quickly  realize  that  they  caimot  earn  an 
acceptable  return  on  equit}'  or  otherwise 
prudently  deploy  the  conversion 
proceeds  without  resorting  to  large 
capital  distributions  (in  the  form  of 
stock  repvu-chases  or  extraordinary 
dividends)  in  the  first  few  years 
following  the  conversion.  This  retxim  of 


capital,  so  soon  after  its  creation, 
undermines  the  considerable  effort  (and 
expenditiu-es)  involved  in  the 
conversion  process  and  causes  OTS  to 
question  whether  there  was  a  need  for 
the  capital  in  the  first  place.  OTS  views 
a  return  of  capital  to  shareholders  a 
material  deviation  from  the  business 
plan  that  requires  the  prior  written 
approval  of  the  Regional  Director. 

OTS  encourages  institutions 
considering  raising  new  capital  to 
seriously  consider  the  mutual  holding 
company  (MHC)  form  of  reorganization 
with  a  limited  stock  issuance,  rather 
than  a  full  conversion.  OTS  particularly 
encourages  institutions  that  have  no 
immediate  plans  for  deployment  of  the 
new  capital  to  consider  this  option.  OTS 
requests  comment  on  whether  there  are 
other  capital  raising  techniques  for 
mutual  savings  associations,  short  of 
conversion  to  stock  form  or  MHC 
reorganization,  that  might  also  work. 
Currently,  mutual  institutions  can  raise 
capital  in  a  variety  of  ways,  including 
mutual  capital  certificates,  subordinated 
debt,  trust  preferred  securities,  or  the 
formation  of  real  estate  insurance  trusts 
(REITs).  OTS  is  particularly  interested 
in  the  advantages  and  disadvantages  of 
one  instrument  versus  another,  and  why 
these  forms  of  capital  are  not  widely 
used.  OTS  is  also  interested  in  knowing 
why  an  institution  would  prefer  the 
conversion  or  MHC  reorganization  over 
other  methods  of  raising  capital. 

B.  Mutual  Capital  Distributions 

In  contrast  to  situations  where  mutual 
institutions  are  seeking  ways  to  raise 
additional  capital,  a  number  of  mutual 
institutions  have  approached  OTS  for 
guidance  on  the  distribution  of  excess 
capital  to  their  communities  in 
situations  where  the  institution  has 
determined  it  is  prudent  and 
appropriate.  OTS  is  seeking  comment 
on  whether  to  issue  guidance  or 
regulations  regarding  special  capital 
distributions  by  mutual  institutions. 

C.  Stock  Repurchases 

In  a  separate  interim  final  regulation, 
OTS  is  revising  its  regulations  to 
eliminate  restrictions  on  stock 
repurchases  by  converted  savings 
associations  after  the  first  year  following 
conversion.  See  Interim  Final  Rule 
regarding  repurchases  of  stock,  dividend 
waivers,  and  GLB  Act  revisions 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  new  rule  will  be 
codified  at  proposed  §  563b. 515(c)(3)  if 
this  proposed  rule  is  adopted  as  a  final 
rule.  OTS  is  also  enacting  corresponding 
amendments  to  the  mutual  holding 
company  regulations  in  the  interim  final 
regulation. 
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D.  Charitable  Organizations 

The  current  mutual  to  stock 
conversion  regulations  do  not  address 
when  OTS  will  approve  a  charitable 
organization  established  as  part  of  the 
mutual  to  stock  conversion  process.  To 
date.  OTS  has  not  issued  a  regulation  or 
guidance  on  establishing  a  charitable 
organization  as  part  of  the  mutual  to 
stock  conversion. '  OTS  currently 
imposes,  on  a  case-by-case  basis, 
various  procedures,  requirements,  and 
conditions  on  mutual  savings 
associations  contemplating  the 
establishment  of  a  foundation  in  the 
process  of  a  stock  conversion.  Savings 
associations  wishing  to  contribute 
conversion  stock  to  a  foundation 
currently  must  request  wsuvers  of  a 
number  of  requirements  in  OTS 
conversion  regulations. 

To  clarify  the  standards  and 
procedures  for  forming  a  charitable 
organization  or  contributing  stock  as 
part  of  the  conversion  process,  OTS 
proposes  new  regulations  describing 
when  OTS  will  approve  a  charitable 
organization  in  a  conversion  These 
rules  codif)'  the  current  practices,  so 
that  waivers  routinely  requested  in  a 
conversion  with  a  charitable  foundation 
are  no  longer  necessary-.  The  standards 
include  discussing  the  purpose  of  the 
charitable  organization,  voting 
foundation  shares  in  the  same  ratio  as 
all  other  shares  voted  on  proposals 
considered  by  shareholders,  reserving 
board  seats  for  an  independent  director 
and  a  director  from  the  institution,  and 
dealing  with  conflicts  of  interest.  The 
rules  also  specify  the  conditions  for 
approval  including  examination  by  OTS 
at  foundation  expense,  submission  of 
aimual  reports,  and  compliance  with  all 
laws  necessary^  to  maintain  the 
foundation's  tax-exempt  status. 

E.  Demand  Account  Holders 

Current  §  563b. 3(c)  provides  that  each 
eligible  account  holder  and 
supplemental  eligible  account  holder 
will  receive  the  right  to  purchase  stock. 
This  right  is  tied  to  the  amount  of  the 
account  holder's  "qualifNing  deposit." 
Section  563b,  3(e)  states  that  the  amount 
of  the  "qualifying  deposit"  is  the  total 
of  the  deposit  balances  in  the  eligible  or 
supplemental  eligible  account  holder's 
savings  accounts  on  the  close  of 
business  on  the  eligibility  or 
supplemental  eligibility  record  date. 
The  term  "savings  account"  is  defined 


^  A  1992  legal  opinion  concludes  that  savings 
associations  have  the  authority  to  estabhsh 
charitable  foundations  under  the  "incidental 
powers  doctrine."  1992  OTS  LEXIS  76  (Nov.  12, 
1992),  The  opinion  does  not  address  the 
establishment  of  charitable  foundations  as  part  of 
the  mutual-to-stock  conversion  process. 


by  a  cross  reference  to  12  CFR  part  561, 
and  includes  "any  withdrawable 
accoimt,  except  a  demand  account  as 
defined  in  12  CFR  561.16."  See  12  CFR 
561.42. 

Converting  savings  associations  have 
requested  that  both  savings  and  demand 
accovmts  be  eligible  to  receive 
subscription  rights.  OTS  believes 
converting  savings  associations  should 
treat  all  savings  and  demand  account 
holders  the  same  way.  Savings  account 
and  demand  account  holders  are  both 
members  of  the  savings  association  and, 
therefore,  should  be  given  equal 
treatment.  Accordingly,  OTS  proposes 
to  clarify  that  the  amount  of  the 
qualifying  deposit  is  the  total  of  the 
deposit  balances  in  both  savings  and 
demand  accounts. 

F.  Revision  of  Policy  Regarding 
Management  Stock  Benefit  Plans 

In  1994,  OTS  substantially  revised  its 
conversion  regulations  to  codify  policies 
regarding  the  establishment  of 
management  recognition  plans  and 
stock  option  plans  in  coimection  with  a 
conversion,^  OTS  intended  these 
amendments  to  limit  benefits  realized 
by  management  and  a  few  selected 
individuals  in  conversions  and  to  give 
shareholders  an  opportunity  to  consider 
management  performance  before  voting 
on  plans. 

Before  the  1994  amendment,  plans 
could  provide  for  accelerated  vesting  in 
case  of  death,  disability,  or  a  change  of 
control.  Existing  §  563b.3(g)(4)(xii),  as 
modified  by  the  1994  amendment, 
provides  for  such  accelerated  vesting 
only  in  the  case  of  disability  or  death. 

Most  converting  associations  object  to 
this  restriction.  To  avoid  the  restriction 
many  converted  associations  have 
waited  until  the  first  year  after 
conversion,  amended  their  plans  to 
allow  for  vesting  in  case  of  a  change  of 
control,  and  then  had  shareholders 
approve  the  amenc'ed  plans.  Amending 
plans  requires  shareholder  approval, 
which  entails  additional  expense  and 
effort,  and  OTS  is  unaware  of  any  case 
where  such  an  cimendment  was  rejected. 
The  revised  regulation  rescinds  the  1994 
modification  and  clarifies  that  a  plan 
may  permit  accelerated  vesting  for 
disability  or  death,  or  a  change  of 
control  of  the  converted  savings 
association,  OTS  will  retain  the  right  to 
object  to  any  payments  made  in 
cormection  with  a  merger  or  acquisition. 

OTS  also  is  revising  its  regulation  to 
clarify  that  it  would  allow  dividend 
equivalent  rights,  dividend  adjustment 
rights,  or  other  similar  provisions  that 
permit  cash  payments,  adjustment  of  the 


3  59  FR  61247,  61253  (November  30. 1994), 


niunber  of  shares,  or  exercise  price  of 
options  as  a  result  of  stock  dividends  or 
splits,  in  management  recognition  plans, 
stock  option  plans,  or  other  stock 
benefit  plans.  OTS  does  not  believe 
these  types  of  provisions,  which  are 
common  in  option  plans,  unduly  benefit 
recipients,  as  long  as  these  provisions 
do  not  violate  OTS  vesting  reqiurements 
or  pricing  requirements  for  options.  See 
proposed  §  563b, 500. 

OTS  notes  that  when  an  institution 
lists  its  stock  on  the  National 
Association  of  Secvuities  Dealers 
Automated  Quotation  (NASDAQ) 
National  Market  System  (which  many 
do  because  it  provides  for  a  wider 
opportimity  for  trading  an  institution's 
stock  than  the  over  the  counter  market), 
NASDAQ  requires  shareholder 
ratification  of  stock  benefit  plans.  OTS 
currently  requires  shareholder 
ratification  of  plans  within  the  first  year 
following  conversion.  OTS  proposes  to 
revise  the  section  on  management 
benefit  plans  to  clarify  that  an 
institution  must  present  to  shareholders 
for  ratification  any  material 
amendments  to  management  recognition 
plans,  stock  option  plans,  or  other 
benefit  plans  that  occiu  more  than  one 
year  after  conversion  and  that  are 
inconsistent  with  the  regulation. 

OTS  also  is  adding  a  provision  to  the 
proposed  rule  that  clarifies  a 
supervisory  policy  requiring  exercise  or 
forfeiture  of  stock  benefits  in  certain 
circumstances,  such  as  if  an  institution 
becomes  critically  imdercapitalized.  See 
proposed  §  563b. 500. 

G.  Holding  Company  Formation 

OTS  allows  a  savings  association  to 
organize  a  holding  company  as  part  of 
a  mutual  to  stock  conversion.  OTS, 
however,  never  formally  imposed  any 
limit  on  the  amount  of  conversion 
proceeds  that  the  holding  company  may 
retain.  In  the  past,  OTS  staff^  advised 
institutions  that  a  holding  company  may 
keep  no  more  than  50  percent  of 
conversion  proceeds.  "This  limit  was 
based  on  OTS's  behef  that  the 
institution  should  get  the  most  proceeds 
from  the  conversion.  This  policy  also 
ensures  sufficient  capital  at  the  savings 
association.  In  today's  proposed  rule, 
OTS  codifies  this  position.  Accordingly, 
proposed  §  563b.  105  will  state  that  the 
converted  savings  association  must 
retain  at  least  50%  of  the  gross 
conversion  proceeds.  The  amount  of 
proceeds  proposed  for  the  holding 
company  level  must  also  be  consistent 
with  the  business  plan. 

H.  Mutual  Holding  Company  Revisions 

The  proposed  regulation  makes  some 
conforming  changes  to  the  MHC 
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regulations  to  reflect  OTS'  intent  to 
make  the  MHC  a  more  suitable,  long- 
term  alternative  to  full  conversion  and 
to  incorporate  changes  made  to  the 
conversion  regulations.  OTS  is  also 
proposing  that  institutions  imder  the 
MHC  format  may  have  option  plans  that 
provide  more  flexibility  than  currently 
permitted. 

The  proposed  regulation  allows 
savings  association  subsidiaries  of 
MHCs.  or  holding  companies  inserted  in 
between  MHCs  and  their  savings 
association  subsidiaries  (Mid-tiers)  to 
offer  management  benefits  or  stock 
option  plans  that  permit  issuance  of 
more  shares  than  currently  permitted 
under  the  regulations.  Under  the  current 
rule,  an  institution  issuing  20  percent  of 
its  stock  to  minority  shareholders  could 
promulgate  a  stock  option  plan 
including  two  percent  of  its  outstanding 
shares  (i.e.,  10  percent  of  the  minority 
stock  issuance).  OTS  proposes  that  a 
savings  association  subsidiary  of  an 
MHC  {or  Mid-tier)  may  offer 
management  benefit  plans  or  stock 
option  plans  as  if  minority  shareholders 
held  49  percent  of  the  stock,  provided 
that  the  MHC  retains  majority  control. 
Using  this  option,  under  the  proposed 
rule  an  institution  issuing  20  percent  of 
its  stock  to  minority  shareholders  could 
promulgate  a  stock  option  plan 
including  4.9  percent  of  the  outstanding 
shares  (i.e.,  10  percent  of  the  maximum 
shares  that  could  be  issued  to  minority 
shareholders). 

In  addition,  OTS  vdll  allow  the 
savings  association  or  Mid-tier  to  adopt 
the  plans  at  the  time  of  reorganization. 
However,  purchasers  of  the  stock  must 
approve  the  plan  by  a  separate  vote  on 
the  stock  order  form.  In  addition,  the 
savings  association  or  Mid-tier  may 
make  no  grants  under  the  plan  until  at 
least  six  months  following  the 
reorganization.  The  delay  is  designed  to 
allow  the  stock  price  to  settle  in  the 
marketplace  before  the  savings 
association  or  Mid-tier  makes  grants. 

Finally,  OTS  will  allow  the  adoption 
of  additional  option  plans  without 
requiring  an  additional  stock  issuance  to 
all  categories  of  subscribers.  Additional 
plans  would  be  subject  to  certain 
restrictions,  such  as  retention  of 
majority  ownership  at  the  MHC  level, 
and  other  applicable  regulatory 
requirements.  OTS  notes  that  listing  on 
the  NASDAQ  and  qualification  of  some 
plans  under  IRS  rules  requires 
shareholder  ratification  of  benefit  plans, 
and  of  course  OTS's  regulation  has  no 
impact  on  these  requirements. 
Additional  plan  offerings  would  require 
notice  to  OTS.  but  could  be  adopted 
unless  OTS  objects  within  30  days  of 
submission.  Among  the  factors  OTS  wiU 


consider  when  reviewing  the  plans  are 
the  piu'pose  for  creating  additional 
plans,  management  ratings,  or 
supervisory  problems  at  the  converted 
savings  association. 

/.  Revision  of  Policy  Regarding 
Acquisitions 

Current  and  proposed  rules  provide 
that  no  person  or  company  may  acquire 
more  than  10%  of  any  class  of  equity 
seciuity  of  a  recently  converted 
institution  for  three  years  following 
conversion  without  OTS  approval.  The 
primary  piuposes  of  this  rule  are  to 
provide  a  reasonable  period  of  time  for 
the  institution  to  prudently  deploy  the 
new  capital  according  to  the  plan 
described  in  the  offering  documents,  for 
it  to  acclimate  to  operating  as  a  public 
company,  and  to  do  both  without  the 
distraction  of  considering  takeover 
proposals.  (See  approval  standards  at 
section  563b.3(i)(5)  or  proposed  section 
563b.525(d)). 

OTS  is  aware  that  shareholder  groups 
have  approached  management  and  other 
shareholders  of  recently  converted 
institutions  as  soon  as  the  first  qusuter 
following  conversion,  asserting  that 
shareholder  return  on  equity  is 
inadequate  or  that  management  should 
consider  a  sale  of  the  institution 
immediately.  In  certain  situations,  OTS 
has  approved  acquisitions  of  recently 
converted  institutions,  but  in  no  event 
before  the  second  year  following 
conversion. 

OTS  is  reconsidering  its  application 
of  its  approval  standards.  OTS  does  not 
believe  acquisitions  within  the  first 
three  years  following  conversion  are 
always  in  the  best  interest  of  newly 
converted  institutions,  the  commimities 
the  institutions  serve,  or  the 
shareholders.  In  addition.  OTS  is 
concerned  that  even  where  the 
acquisition  is  considered  fiiendly, 
approval  of  the  acquisition  may  be 
inconsistent  with  the  purposes  of  the 
existing  rules. 

Current  and  proposed  regulations 
provide  newly  converted  institutions 
needed  time  to  implement  their 
business  plans  as  presented  to  OTS  and 
stock  purchasers,  and  fully  deploy 
proceeds  according  to  those  plcuis 
during  the  first  three  years  after 
conversion.  Therefore,  OTS  is  notifying 
the  public  that  it  intends  to  take  a  very 
close  look  at  applications  under  the 
existing  standards  to  make  sure  all 
criteria  are  fully  met  before  it  will  give 
written  approval  of  acquisitions  within 
the  first  three  years  following 
conversion. 


/.  Comments 

OTS  invites  comment  on  all  aspects  of 
these  proposed  changes.  In  addition, 
OTS  may  convene  a  focus  group  during 
the  public  comment  period,  to  ascertain 
other  views  on  the  proposed  regulation. 
OTS  will  publish  the  views  of  the  focus 
group  in  the  public  comment  summary 
in  the  final  regulation.  In  addition  to 
questions  posed  throughout  this 
preamble.  OTS  asks: 

•  How  can  OTS  make  the  MHC  form 
more  attractive'!'  The  agency  is 
interested  in  other  enhancements  to  the 
MHC  form  that  commenters  might 
suggest 

•  For  institutions  that  have 
determined  it  is  necessary  to  convert  to 
stock  form,  will  the  proposal  increase 
industry'  interest  in  converting  to  MHC 
form  and  remaining  in  that  form?  OTS 
asks  mutual  institutions  that  are 
considering  converting  to  stock  form  if 
the  proposed  changes  in  OTS 
examination  and  supervisory  policy, 
coupled  with  changes  to  the  MHC 
regulations  and  the  revisions  enacted 
today  by  the  interim  final  rule 
accompanying  this  proposal,  make  the 
MHC  form  a  better  choice  of  business 
organization  than  a  full  conversion  to 
stock  form. 

•  Should  reorganization  into  MHC  or 
Mid-tier  form  require  a  vote  of  the 
members?  OTS  is  unaware  of  any 
reorganization  that  has  failed  to  receive 
the  majority  vote  of  the  members.  OTS 
questions  the  necessity  for  the 
expenditure  of  funds  by  the  institution 
to  obtain  a  certain  vote,  particularly 
since  members  retain  the  same  voting 
rights  at  the  MHC  that  they  had  before 
reorganization  at  the  savings 
association.  If  OTS  removes  this 
requirement  for  a  reorganization,  should 
it  be  imposed  in  the  event  of  a  full 
conversion  to  stock  form,  when 
members  would  lose  their  voting  rights? 

•  Should  mutual  institutions  be 
permitted  to  affiliate  with  other  mutual 
institutions  to  leverage  managerial  and 
administrative  resources  while 
simultaneously  retaining  their 
independent  community  focus  using 
means  other  than  conversion  to  stock 
form  or  reorganization  into  MHC  form? 
OTS  requests  comments  on  this  issue  in 
response  to  inquiries  from  mutual 
institutions  for  ways  to  affiliate  with 
each  other  that  do  not  involve  the 
issuance  of  stock. 

•  OTS  is  also  exploring  the  feasibility 
of  creating  bankers'  banks  specifically 
focused  on  serving  the  needs  of 
conununity-oriented  mutual 
institutions.  OTS  is  seeking  comment 
regarding  the  level  of  interest  among 
mutual  institutions  in  the  formation  of 


Federal  Register ,  Vol.  65,  No.  134 /Wednesday,  July  12,  2000  /  Proposed  Rules 


43097 


bankers'  banks  to  specifically  serve  their 
needs.  Additionally,  OTS  would  like 
commenters  to  identify  potential 
regulatory  requirements  or  other 
obstacles  that  may  impede  creation  of 
bankers'  banks  for  mutual  institutions. 

•  What  consideration  may  MHCs  or 
Mid-tiers  use  to  acquire  other 
institutions,  such  as  trust  preferred 
securities.  REITs,  mutual  capital 
certificates,  and  stock  repurchases  to 
issue  stock  for  acquisitions?  OTS  has 
received  a  number  of  inquiries  recently 
from  MHCs  about  other  currency  to 
accomplish  acquisitions. 

•  How  can  OTS  make  it  more 
attractive  for  mutual  institutions  to  stay 
in  mutual  form,  particularly  where 
capital  raising  is  not  a  necessary 
objective  for  the  institution? 

Elspvvhere  in  this  issue  of  the  Federal 
Register,  OTS  is  amending  its 
regulations  to  clarify  another  area  of 
concern  to  MHCs,  the  ability  to  waive 
dividends  and  any  attendant 
consequences. 

K.  Miscellaneous  Revisions 

In  addition  to  the  proposed  revisions 
described  above,  OTS  proposes  a 
number  of  miscellaneous  revisions  to 
filing  and  other  requirements.  Among 
the  other  changes,  the  proposed  rule 
will: 

•  Revise  the  definition  section  of  the 
regulation  to  include  only  those 
definitions  that  are  not  defined 
elsewhere  in  OTS  regulations,  or  to 
move  specific  definitions  to  the 


appropriate  section  of  the  regulation. 
See  proposed  §  563b. 25. 

•  Reduce  the  number  of  copies  of 
applications  that  a  savings  association 
must  file  with  OTS  from  ten  to  seven. 
See  proposed  §  563b.  155. 

•  Revise  the  filing  requirements  to 
coordinate  the  place  of  filing,  and 
number  of  copies  filed,  for  the 
application  for  conversion  and  any 
amendments  to  the  application  for 
conversion.  See  proposed  §§  563b. 115, 
563b.l55,  563b.l80  and  563b.l85. 

•  Codify  the  current  informal 
standard  requiring  a  fegal  opinion 
indicating  that  any  marketing  materials 
comply  with  all  applicable  seciirities 
laws.  See  proposed  §  563b. 275. 

•  Delete  the  requirement  for  a  legal 
opinion  regarding  insured  accounts.  See 
proposed  §  563b.l00  Exhibit  3(d). 

L.  Forms 

OTS  is  proposing  to  revise  all  of  the 
forms  ciurently  in  the  conversion 
regulations,  and  has  drafted  a  new  form 
that  facilitates  the  conversion  process 
(Form  OF  for  the  Order  Form).  In 
drafting  these  forms,  OTS  moved  a 
number  of  requirements  currently  in  the 
regulations  to  the  related  forms.  See 
proposed  §  563b.05(b).  To  ensure  that 
the  public  will  have  an  opportunity  to 
comment  on  these  forms,  OTS  has 
appended  the  forms  to  this  proposed 
rule  and  will  publish  the  final  forms 
along  with  the  final  rule.  The  forms, 
however,  will  not  be  codified  in  the 
Code  of  Federal  Regulations.  They  will 
continue  to  be  available  through  OTS 


Washington  and  Regional  Offices  and 
will  be  accessible  on  OTS's  website  after 
issuance  of  the  final  rule. 

M.  Plain  Language  Format 

OTS  redrafted  all  of  part  563b  and  the 
related  forms  using  the  plain  language 
format.  Section  722  of  the  GLB  Act 
requires  federal  banking  agencies  to  use 
"plain  language"  in  all  proposed  and 
final  rules  published  after  January  1 , 
2000.  These  proposed  revisions  do  not 
affect  the  substance  of  the  regulation  or 
forms,  but  do  make  them  easier  to 
imderstand. 

OTS  invites  your  comments  on  how 
to  make  this  proposed  rule  easier  to 
understand.  For  example: 

•  Did  we  organize  the  material  to  suit 
your  needs?  If  not,  how  could  the 
material  be  better  organized? 

•  Do  we  clearly  state  the 
requirements  in  ihe  rule?  If  not,  how 
could  the  rule  be  more  clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear?  If  so, 
what  language  requires  clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand?  If  so,  what  changes  to  the 
format  would  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better?  If  so,  what  sections  should  be 
changed? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

m.  Disposition  of  Existing  Rules 


Original  provision 

12  CFR  563b.1    

12  CFR  563b.2(a)  

12  CFR  563b.2(b)  

12  CFR  563b.3(a)  

12  CFR  563b  3(b)  

12  CFR  563b.3(c)(1)  

12  CFR  563b  3(c)(2)  

12  CFR  563b.3(c)(2)(i)-(ii) 

12  CFR  563b.3(c)(3)  

12  CFR  563b.3(c)(4) 

12  CFR  563b.3(c)(4)(i) 

12  CFR  563b.3(c)(4)(ii)  

12  CFR  563b.3(c)(4)(iii)  

12  CFR  563b  3(c)(4)(iv)  

12  CFR  563b  3(c)(5)  

12  CFR  563b.3(c)(6)  

12  CFR  563b  3(c)(6)(i)  

12  CFR  563b.3(c)(6)(ii)-(iii)  • 

12  CFR  563b.3(c)(6)(iv)  

12  CFR  563b  3(c)(7)  

12  CFR  563b  3(c)(8)  

12  CFR  563b  3(c)(9)  

12  CFR  563b  3(c)(10)  

12  CFR  563b.3(c)(11)  

12  CFR  563b.3(c)(12)  

12  CFR  563b.3(c)(13)  

12  CFR  563b  3(c)(14)  


Proposed  provision 

12  CFR  563b.5 

12  CFR  563b.25 

12  CFR  563b.5(a)  Z'ZZ'Z''''Z"Z 

12  CFR  563b.200(a)  

12  CFR  563b  330(a)  

12  CFR  563b.355(a)  .^. 

12  CFR  563b  375(a),  (d) !?. 

12  CFR  563b  360 

12  CFR  563b.335(b),  (c) 

12  CFR  563b.320(c)  

12  CFR  563b.375(c)  

12  CFR  563b.375(b)  

12  CFR  563b. 375(d)  

12  CFR  563b.320(d),  365  

12  CFR  563b,320(e),  335(b),  (d)  

12  CFR  563b  385(a),  (c),  380(a)  

12  CFR  563b. 395 

12  CFR  563b.390(b)  

12  CFR  563b  385(a),  (c)  

12  CFR  563b  370 

12  CFR  563b.505(d)  

12  CFR  563b  330(a),  335(b) 

12  CFR  563b.420(a)  

12  CFR  563b  445(a)  

12  CFR  563b  430(d),  445(b),  465.  485 
12  CFR  563b.25 


Comment 


Nonsubstantive  revision,  moved. 
Substantive  revisions,  deletions,  and  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive      revision,      deletions      ar»d 

moved. 
Substantive  revision,  deletions  and  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive      revision,      deletions      arxj 

moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 


43098 


Federal  Rp<:!ster/Vol.  65,  No.  134 /Wednesday,  July  12.  2000 / Proposed  Rules 


Original  provision 

563b.3(c)(15)  

563b.3(c)(16)  

563b.3(c)(17)  

563b.3(c)(18)  

563b.3(c)(19)  

563b.3(c)(20)  

563b3(c)(21)  

563b.3(c)(22)  

563b.3(c)(23)  

563b.3(c)(24)  

563b.3(d)(1H7)  

563b3(d)(8) 

563b.3(d)(9) 

563b.3(d)(10H11)  

563b.3(d)(12) 

563b.3(d)(13) 

563b.3(eH1) 

563b3(e)(2) 

563b3(fK1) 

563b.3(f)(2) 

563b.3(f)(3) 

563b.3(f)(4) 

563b.3(f)(5) 

563b.3(g)(1) 

563b.3(g)(2) 

563b.3<g)(3) 

563b.3(g)(4) 

563b.3{h)  

563b.3(i)(1H2)  

563b  3(i)(3)(i) 

563b  3(i)(3)(ii)  

563b  3(i)(3Kiii)  

563b  3(i)(4)(i)  

563b.3(i)(4)(iiHiv)  

563b.3(i)(4)(v) 

563b  30)(4Kvi)-(5)  

563b.3(i)(6)  

563b  3(i)(7)(iHii) 

563b,3(i)(7)(HiHiv)  

563b.3(j)  

563b4(a)(1) 

563b.4(a)(2) 

563b.4(a)(3) 

563b  4(a)(3)(iHii).  {4)(iHxviii) 

563b.4(a){4)(xix)  

563b.4(a)(5) 

563b.4(b)(1)(i)  

563b.4(b)(1)(ii) 

563b.4(bK2) 

563b4(b)(3) 

563b.4(c)  

563b.5(a)  

563b  5  (bHc) 

563b.5(d)(1) 

563b.5(d)(2) 

563b.5(d)(3) 

563b.5(d)(4) 

563b.5(e)(1H2)  

563b.5{e)(3) , 

563b.5(e)(4) 

563b.5(e)(5) 

563b.5(e)(6) 

563b5(e)(7) 

563b.5(f)  

563b.5(g)(1H2)  

563b.5(g)(3)  

563b.5(h)  

563b.6(a)  

563b.6(b)  

563b6(c)(1)  

563b.6(c)(2) 

563b6(d)  

563b.6(e)  


Proposed  provision 

12  CFR  563b.440,  445(c)  

12  CFR  563b.140,  425  

12  CFR  563b  505(a)  

12  CFR  563b.505(b)Hc)  

12  CFR  563b.530(a)-(c)  

12  CFR  563b.150(b)  

12  CFR  563b.130 

12  CFR  563b.345(b)  

12  CFR  563b  320(a)-(d),  380  (a)-(c) 
12  CFR  563b.520(a)-(b)  

12  CFR  563b.385(a)  

12  CFR  563b.385(b)  

12  CFR  563b.390i(a) 

12  CFR  563b.25 

12  CFR  563b.445(b),  450,  455,  480  . 

12  CFR  563b.445(b),  450  

12  CFR  563b.470(e),  475  

12  CFR  563b.460 

12  CFR  563b.470(a)-(d)  

12  CFR  563b.510 

12  CFR  563b.5l0,  520(a)  

12  CFR  563b.510,  515  

12  CFR  563b.500 

12  CFR  563b  340(a)  

12  CFR  563b.340(b)(1)  

12  CFR  563b.525 

12  CFR  563b  420(b)  

12  CFR  563b.525(b)  

12  CFR  563b.525(c)(1)H(3) '. 

12  CFR  563b  340(b)(2)(ii),  525(c)(4) 

12  CFR  563b  525(d)(1)-<2)  

12  CFR  563b.430(a),  (b) 

12  CFR  563b.25,  525(b)  
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12  CFR  563b.120 

12  CFR  563b.125 

12  CFR  563b.135(a).  (b) 

12  CFR  563lb.135(c)    "Z^.ZZZ'Z 

12  CFR  563b  180 

12  CFR  563b.185 

12  CFR  563b.180(b)  

12  CFR  563b.160 

12  CFR  563b  250 

12  CFR  563b.270(b)  

12  CFR  563b.255 

12  CFR  563b.260,  265  

12  CFR  563b.255(h)  

12  CFR  563b.260 

12  CFR  563b.  150,  155  

12  CFR  563b.275(d)  

12  CFR  563b.150.  160(a)-<b)  .!.!.""" 

12  CFR  563b.275(e)  

12  CFR  563b.275(c)  

12  CFR  563b.280 

12  CFR  563b  285(a)  

12  CFR  563b  290 

12  CFR  563b  285(b)  .... 

12  CFR  563b.225(a)  

12  CFR  563b.230 

12  CFR  563b.235 

12  CFR  563b.235(d) 

12  CFR  563b.225(b)-(c)  
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Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted 

Nonsubstantive  revision,  moved.  ' 

Nonsubstantive  revision,  moved. 

Deleted 

Nonsubstantive  revision,  moved. 

Deleted. 

Nonsubstantive  revision,  moved. 

Deleted 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Revision  with  partial  deletion,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Revision  with  deletion  moved 

Nonsubstantive  revision,  moved. 

Substantive  revision  with  deletion,  moved. 

Substantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved 

Nonsubstantive      revision,      deletions, 

moved. 
Nonsubstantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
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12  CFR  563b.8(a)  

12  CFR  563b.8(b)(1H2)  

12  CFR  563b.8(b)(3)  

12CFR563b.8(c)(1H2)(iHii)  •• 

12  CFR  563b.8(c)(2)(iii)  

12  CFR  563b.8(c)(3)  

12CFR563b.8(d)(1H2)  

12CFR563b.8(cl)(3) 

12  CFR  563b.8(e)  

12  CFR  563b.8(f)  

12  CFR  563b.8(g)  

12CFR563b.8(h)  

12  CFR  563b.8(IH1)  

12  CFR  563b.8(m)  

12CFR563b.8(n)  

12  CFR  563b.8(o)  

12  CFR  563b.8(p)  ....^ 

12  CFR  563b.8(q)  

12  CFR  563b.8(r)  

12  CFR  563b.8(s)  

12  CFR  563b.8(t)(1) 

12  CFR  563b.8(t)(2) 

12  CFR  563b  8(u)  

12  CFR  563b.8(v)  

12  CFR  563b.9   

12  CFR  563b.10  

12CFR563b.11    

12  CFR  563b.20  

12  CFR  563b  21(a)  

12  CFR  563b21(b)  

12  CFR  563b  22   

12  CFR  563b  23(a>-(c)  

12  CFR  563b.23(d)  

12  CFR  563b.24(a)-(b)(1).  (3)  .... 

12  CFR  563b.24(b)(2) 

12  CFR  563b.24(c)  

12  CFR  563b.25  

12CFR563b.26  

12  CFR  563b.27(a)  

12  CFR  563b.27(b)  

12  CFR  563b.27(c)  

12  CFR  563b.27(d)  

12  CFR  563b.27(e)  

12  CFR  563b  27(f)-(g) 

12  CFR  563b  27(h)  

12  CFR  563b.27(l)  

12  CFR  563b.27(j)  

12  CFR  563b.27(k)  


Proposed  provision 

12  CFR  563b.325(a)  

12  CFR  563b.300(a) 

12  CFR  563b.325(a)  

12  CFR  563b.300(e),  ^  ""Z'Z^Z'Z"""". 

12  CFR  563b.330 

12   CFR   563b.200(b)(8),   300   (c)-(d),   Form 
OC,  Item  3. 

12  CFR  563b.335(c)  _ 

12  CFR  563b.200(b)  

12  CFR  563b.335(a),  Form  OF,  Items  (1),  (2) 

Form  OF.  Items  (3),  (4),  (5)  

12  CFR  563b.345(a),  350(c)  

12  CFR  563b.400 

12  CFR  563b.350(a)  

12  CFR  563b.405 

12  CFR  563b.310(d)  

12  CFR  5e3b.3^o^a^  ZZZZZZ'ZZZZ 

12  CFR  563b.310(b)-(d) 

12  CFR  563b.155 

12  CFR  563b.150 

12  CFR  563b240  ZZZZZZZ'ZZZZ 

12  CFR  563b.260 

12  CFR  563b  300(a),  (c) 

12  CFR  563b.430 

12  CFR  563b.435 

12  CFR  563b.  11 5(a),  155,  180(b),  Form  AC, 
General  Instmction  B. 

Form  AC,  General  Instruction  B  

Fomn  AC,  General  Instmction  B  

Forni  AC,  General  Instmction  B  

12  CFR  563b.  150(a)(6),  Fomi  AC.  Generalln- 
stmction  B. 

Form  AC,  General  Instruction  B  

Form  AC,  General  Instmction  B  

Form  AC,  General  Instnjction  B  

12  CFR  563b.100 

12  CFR  563b.205  .ZZZZZZZ'Z:"""'"". 

12  CFR  563b.530(d)  

12  CFR  563b.10 

12  CFR  563b.605(b)-<c)  

12  CFR  563b.200(c)  

12  CFR  563b.600 

12  CFR  563b.605 

12  CFR  563b.650,  610  

12  CFR  563b.670,  675  

12  CFR  563b.690 ; 

12  CFR  563b  625(a)(1)  

12  CFR  563b.625(b)  .ZZZZZZ'ZZ'Z'Z 

12  CFR  563b.630 

12  CFR  563b.625(a)(2) 

12  CFR  563b.650 

12  CFR  563b.660(f)(1)  

12  CFR  563b.660(a)(2)  

12  CFR  563b.660(c)  

12  CFR  563b.660(g)(2)  

12  CFR  563b.660(e)  

12  CFR  563b.660(f)(2)  

12  CFR  563b.660(g)(1)  ..! 

12  CFR  563b.660(g)(3)  

12  CFR  563b.660(g)(4) 


Comment 


Nonsubstantive  revision,  moved. 

^4onsubstantive  revision,  moved. 

rtonsubstantive  revision,  moved 

Deleted 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  deletion  ar>d  moved 

Deleted. 

Nonsubstantial     revisions,      deletions,     and 

moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Substantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Substantial  revisions,  deletions,  and  moved. 
Nonsubstantive  revision,  moved 
Nonsubstantive  revision,  moved 
Nonsubstantial     revisions,     deletions,     and 

moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Deleted 
Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Substantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 

Deleted. 

Nonsubstantial     revisions,     deletions,     and 

moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 
Nonsubstantive      revision,      additions      and 

moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Substantive  addition,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
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Original  provision 

Proposed  provision 

Comment 

12  CFR  563b.27(l)  

12  CFR  563b.660(d)(3)  

Nonsubstantive  revision,  moved. 

12  CFR  563b.27(m)  

12  CFR  563b.27(n)  

12  CFR  563b. 660(d)(2)  

Nonsubstantive  revision,  moved. 

12  CFR  563b  660(d)(1) 

Nonsubstantive  revision,  moved. 

12  CFR  563b.27(o)  

12  CFR  563b.660(d)(4)  

Nonsubstantive  revision,  moved. 

12  CFR  563b  27(p)  

12  CFR  563b  660(a)(3)  

Nonsubstantive  revision,  moved. 

12  CFR  563b  27(qHr)  

12  CFR  563b  660(h)  

Nonsubstantive  revision,  moved. 

12  CFR  563b  27(s)  

12  CFR  563b  660(g)(5) 

12  CFR  563b.610 

Nonsubstantive  revision  moved. 

12  CFR  563b  28   - 

Nonsubstantive  revision,  moved. 

12  CFR  563b  29(a)  „ 

12  CFR  563b  29(b)    

12  CFR  563b  660 

Nonsubstantive  revision  moved. 

Deleted 

12  CFR  563b.29(d)(1)-<2)  

12  CFR  563b.430 

Nonsubstantive  revision  moved. 

12  CFR  563b.29(d)(3) 

12  CFR  563b  30    

12  CFR  563b.435 

Nonsubstantive  revision  moved. 

12  CFR  563b.675 

Nonsubstantive  revision  moved. 

12  CFR  563b.31    

12  CFR  563b.680 

Nonsubstantive  revision  moved. 

12  CFR  563b.32  

12  CFR  563b.670(c)  

Nonsubstantive  revision  moved. 

12  CFR  563b  33      

12  CFR  563b.670(d)  

Nonsubstantive  revision  moved 

12  CFR  563b  100      

Fonri  AC-1680   

Nonsubstantive  revision  moved 

12  CFR  563b. 101    

Form  PS-1681  

Nonsubstantive  revision,  moved. 

12  CFR  563b.102   

Fonnn  OC-1682  

Nonsubstantive  revision,  moved. 

12  CFR  563b.105,  110.  115  

New  provisions 

12  CFR  563b.295 

New  provision. 

12  CFR  563b.550-575 

New  provisions. 

Fonn  OF-1683  

New  form. 

IV.  Executive  Order  12866 

The  Director  of  OTS  determined  that 
this  proposed  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 


convert  firom  mutual  to  stock  or  mutual 
holding  company  form.  Based  on  this 
experience,  OTS  believes  that  the 
proposed  rule  affects  fewer  than  20 
savings  associations  annually. 


V.  Regulatory  Flexibility  Act  Analysis        2.  Requirements  of  the  Proposed  Rule 


The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  federal  agencies  to  either 
prepare  an  initial  regulatory  flexibility 
analysis  (IRFA)  with  this  proposed  rule 
or  certify  that  the  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.*  OTS  cannot 
at  this  time  determine  whether  the  rule 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  OTS  includes  the  following 
IRFA.5 

A  description  of  the  reasons  why  OTS 
is  considering  this  action,  and  a 
statement  of  the  objectives  of,  and  legal 
basis  for,  the  proposed  rule  are  in  the 
supplementary  material  above. 

1.  Small  Entities  to  Which  the  Proposed 
Rule  Would  Apply 

The  proposed  rule  applies  to  mutual 
savings  associations  that  propose  to 
convert  to  the  stock  form  of  ownership. 
There  are  currently  approximately  422 
mutual  savings  associations  and  27 
MHCs  subject  to  OTS  oversight.  Of  these 
institutions,  approximately  252  have 
less  than  $100  million  in  assets.  Small 
depository  institutions  are  generally 
defined,  for  RFA  purposes,  as  those 
with  assets  under  $100  million.'*  In  the 
past  two  years,  OTS  has  processed  45 
and  17  applications,  respectively,  to 


•<  5  U.S.C.  605(b). 
'5  U.S.C.  603(a). 
» 13  CFR  121.201.  Division  H  (1999). 


The  proposed  rule  requires  mutual 
savings  associations  wishing  to  convert 
to  stock  form  to  prepare  a  plan  of 
conversion  and  other  supporting  forms 
and  documents  (such  as  a  business  plan 
and  an  independent  appraisal)  and 
submit  the  documents  for  OTS 
approval.  The  current  mutual  to  stock 
conversion  regulations  require  all  of 
these  documents  or  information. 

The  proposed  rule  includes  a  new 
requirement  that  a  savings  association 
that  intends  to  establish  a  charitable 
organization  as  part  of  its  conversion 
must  supply  certain  docaments  and 
information  regarding  the  charitable 
organization.  Under  the  current 
application  processing  policies,  OTS 
often  requires  a  savings  association  that 
intends  to  establish  a  charitable 
organization  as  part  of  its  conversion  to 
submit  the  same  type  of  information 
that  the  proposed  rule  would  require. 
As  a  result,  this  new  requirement 
should  not  have  any  additional  impact 
on  small  savings  associations. 

The  proposed  rule  also  adds  demand 
account  holders  to  the  definition  of 
savings  account  holders,  allows 
accelerated  vesting  in  management 
benefit  plans  for  changes  of  control,  and 
clarifies  OTS  policy  regarding  the 
amount  of  proceeds  allowed  at  the 
holding  company  level.  None  of  these 
provisions,  however,  should  add  to  the 


reporting,  recordkeeping,  or  compliance 
requirements  for  small  entities. 

Although  it  is  not  clear  that  the  RFA 
requires  a  quantitative  analysis  of  the 
impact  of  the  proposed  regulatory 
changes,  OTS  provides  the  following 
estimate.  The  proposed  rule's  primary 
economic  impact  on  small  savings 
associations  relates  to  the  expense  of 
preparing  the  application  to  convert. 
Savings  associations  wishing  to  convert 
must  prepare  the  necessary  documents 
and  forms,  including  a  plan  of 
conversion,  a  business  plan,  and  an 
appraisal.  Preparation  of  these 
documents  may  require  legal  or 
professional  help.  (DTS's  experience  in 
the  conversion  process  indicates  that 
savings  associations  generally  hire  legal 
counsel,  accountants,  marketing  agents, 
and  professional  appraisers  to  assist  in 
completion  of  the  necessary  documents 
and  forms.  Savings  associations 
converting  under  the  current  regulations 
spend  approximately  $250,000  to  one 
million  dollars  each  to  go  through  the 
process.  We  note  that  the  new 
requirements  will  add  only  10  hours  of 
additional  paperwork  in  preparation, 
and  may  save  institutions  that  decide 
after  preliminary  business  plan 
preparation  and  discussion,  not  to 
convert,  significant  time  and  expense. 
See  discussion  infra  at  Section  VII.  The 
new  requirement  for  information 
supporting  a  proposed  charitable 
contribution  should  not  increase  these 
costs  appreciably. 

3.  Significant  Alternatives 

Section  603(c)  of  the  RFA  requires 
OTS  to  describe  any  significant 
alternatives  to  the  proposed  rule  that 
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accomplish  the  stated  objectives  of  the 
rule  while  minimizing  any  significant 
economic  impact  of  the  nile  on  small 
entities.  Section  603(c)  lists  several 
examples  of  significant  alternatives, 
including  (1)  establishing  different 
compliance  or  reporting  requirements  or 
timetables  that  taJte  into  account  the 
resources  available  to  small  entities;  (2) 
clarifying,  consolidating,  or  simplifying 
compliance  and  reporting  requirements 
for  small  entities;  (3)  using  performance 
standards  rather  than  design  standards; 
and  (4)  exempting  small  entities  from 
coverage  of  the  rule  or  a  part  of  the  rule. 

After  consideration,  OTS  does  not 
believe  that  any  of  these  alternatives  are 
feasible.  As  noted,  more  than  half  of  the 
savings  associations  to  which  the 
proposed  rule  could  apply  meet  the 
RFA  standard  for  "small  depository 
institutions."  In  fact,  the  conversion 
process  is  aimed  largely  at  small 
institutions  that  want  to  raise  capital  in 
the  open  market  by  converting  to  the 
stock  form  of  ownership.  Given  that  the 
conversion  process  is  designed  with 
small  institutions  in  mind,  modifying 
the  requirements  for  such  small 
institutipns  is  not  necessary.  Moreover, 
given  that  a  conversion  cannot  be 
measured  for  performance  until  it  takes 
place,  the  use  of  performance  standards 
rather  than  design  standards  is 
impractical. 

To  reduce  regulatory  burden 
consistent  with  the  goals  of  this 
regulation,  the  proposed  rule 
specifically  permits  OTS  to  waive  any 
requirement  under  the  part  where  the 
waiver  is  equitable  and  not  detrimental 
to  the  savings  association,  the 
accountholders,  or  the  public  interest. 
This  process  will  provide  substantial 
flexibility  to  OTS  and  the  savings 
association  to  minimize  any  significant 
economic  impact  of  a  provision  on  a 
specific  institution. 

Nevertheless.  OTS  requests  comments 
on  the  burdens  associated  with  the 
proposed  rule  that  particularly  affect 
small  savings  associations,  and  whether 
any  modifications  or  exemptions  from 
the  rules  for  small  savings  associations 
would  be  appropriate 

VI.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104—4  (Unfunded  Mandates  Act), 
requires  that  an  agencv  prepare  a 
budgetarv'  impart  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 


Unfunded  Memdates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  determined  that  the  proposed  rule 
will  not  result  in  expenditures  by  state, 
local,  or  fribal  governments  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 

Vn.  Paperwork  Reduction  Act 

OTS  invites  comment  on  all  of  the 
following  issues: 

•  Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
OTS's  functions,  including  whether  the 
information  has  practical  utility. 

•  The  accxu-acy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection. 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected. 

•  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

•  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
piu^chases  of  services  to  provide 
information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  niunber. 

OTS  submitted  the  collection  of 
information  requirements  contained  in 
this  proposal  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Send  comments  on  the 
collections  of  information  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1550-0014), 
Washington,  DC  20503,  with  copies  to 
the  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
^JW,  Washington,  DC  20552. 

The  collection  of  information 
requfrements  in  this  proposed  rule  are 
in  12  CFR  part  563b.  OTS  requires  this 
information  for  the  proper  supervision 
of  savings  associations  that  convert  from 
mutual  to  stock  form  mider  OTS 
regulations.  The  likely  respondents/ 
recordkeepers  are  federal  savings 
associations. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper  510 
hours. 

Estimated  number  of  respondents/ 
recordkeepers:  16  per  year. 


Estimated  total  annual  reporting  and 
recordkeeping  burden:  8160  hours. 

Start  up  costs  to  respondents:  N/A. 
List  of  Subjects 
12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  title  12, 
Chapter  V,  Code  of  Federal  Regulations 
as  set  forth  below. 

1.  Part  563b  is  revised  to  read  as 
follows: 

PART  563b-CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

Sec. 

563b.  5     What  does  this  part  do? 

563b.  10    May  I  form  a  holding  company  as 

part  of  my  conversion? 
563b. 15    May  I  form  a  charitable 

organizaUon  as  part  of  my  conversion? 
563b.20    May  I  acquire  another  insured 

stock  depository  institution  as  part  of  my 

conversion? 
563b.25    What  definitions  apply  to  this  part? 

Subpart  A— Standard  Conversions 

Prior  to  Conversion 

563b.  100    What  must  I  do  before  a 

conversion? 
563b.l05    What  information  must  I  include 

in  my  business  plan? 
563b.  110    Who  must  review  my  business 

plan? 
563b.ll5    Under  what  circumstances  will 

OTS  not  object  to  my  business  plan? 
563b.  120    May  I  discuss  my  plans  to  convert 

with  others? 

Plan  of  Conversion 

563b.  125    Must  my  board  of  directors  adopt 

a  plan  of  conversion? 
563b.  130    What  must  I  include  in  my  plan 

of  conversion? 
563b.  135    How  do  I  notify  my  members  that 

my  board  of  directors  approved  a  plan  of 

conversion? 
563b.  140    May  I  amend  my  plan  of 

conversion? 

Filing  Requirements 

563b.  150    What  must  I  include  in  my 

application  for  conversion? 
563b.l55    How  do  I  file  my  application  for 

conversion? 
563b.l60    May  I  keep  portions  of  my 

application  for  conversion  confidential? 
563b.  165    How  do  I  amend  my  application 

for  conversion? 
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Notice  of  Filing  of  Application  and  Comment 
Process 

563b.  180  How  do  I  notify  the  publicthat  I 
filed  an  application  for  conversion? 

563b.  185  How  may  a  person  comment  on 
my  application  for  conversion? 

OTS  Review  of  the  .Application  for 
Conversion 

563b.200    What  actions  may  OTS  take  on 

my  application? 
563b.205    May  a  court  review  OTS's  final 

action  on  my  conversion? 

Vote  by  Members 

563b.225    Must  I  submit  the  plan  of 

conversion  to  my  members  for  approval? 

563b.230    Who  is  eligible  to  vote? 

563b.235    How  must  I  notify  my  members  of 
the  meeting? 

563b.240  What  must  I  submit  to  OTS  after 
the  members'  meeting? 

Proxy  Solicitation 

563b.  250    Who  must  comply  with  these 

proxy  solicitation  provisions? 
563b. 255    What  must  the  form  of  proxy 

include? 
563b. 260    May  I  use  previously  executed 

proxies? 
563b.265    How  may  I  use  proxies  executed 

under  this  part? 
563b. 270    What  must  I  include  in  my  proxy 

statement? 
563b. 275    How  do  I  file  revised  proxy 

materials? 
563b.280    Must  I  mail  a  member's  proxy 

soliciting  material? 
563b.285     What  solicitations  are  prohibited? 
563b.290    What  will  OTS  do  if  a  solicitation 

violates  these  prohibitions? 
563b. 295     Will  OTS  require  me  to  re-solicit 

proxies? 

Offering  Circular 

563b.300  What  must  happen  before  OTS 
declares  my  offering  circular  effective? 

563b.  305    When  may  I  distribute  the  offering 
circular? 

563b.310  When  must  I  file  a  post-effective 
amendment  to  the  offering  circular? 

Offers  and  Sales  of  Stock 

563b. 320    Who  has  priority  to  purchase  my 

conversion  shares? 
563b.325    When  may  I  offer  to  sell  my 

conversion  shares? 
563b. 330    How  do  I  price  my  conversion 

shares? 
563b. 335    How  do  I  sell  my  conversion 

shares? 
563b.  340    What  sales  practices  are 

prohibited? 
563b. 345     How  may  a  subscriber  pay  for  my 

conversion  shares? 
563b.350    Must  I  pay  interest  on  payments 

for  conversion  shares? 
563b. 355    How  many  subscription  rights 

must  I  give  to  each  eligible  account 

holder  and  each  supplemental  eligible 

account  holder? 
563b. 360    Are  my  officers,  directors,  and 

their  associates  eligible  account  holders? 
563b.  365    May  other  voting  members 

purchase  conversion  shares  in  the 

conversion? 


563b.370    Does  OTS  limit  aggregate 

purchases  by  officers,  directors,  and  their 

associates? 
563b.375     How  do  I  allocate  my  conversion    ■ 

shares  if  my  shares  are  oversubscribed? 
563b. 380    May  my  employee  stock 

ownership  plan  purchase  conversion 

shares? 
563b.385    May  I  impose  any  purchase 

limitations? 
563b. 390    Must  I  provide  a  purchase 

preference  to  members  of  my  local 

community? 
563b.  395    What  other  conditions  apply 

when  I  offer  conversion  shares  in  a 

community  offering,  a  public  offering,  or 

both? 

Completion  of  the  Oifiering 

563b.400    When  must  I  complete  the  sale  of 

my  stock? 
563b. 405    How  do  I  extend  the  offering 

period? 

Completion  of  the  Conversion 

563b. 420    When  must  I  complete  my 

conversion? 
563b.425     Who  may  terminate  the 

conversion? 
563b.430    What  happens  to  my  old  charter? 
563b.435    What  happens  to  my  corporate 

existence  after  conversion? 
563b. 440    What  voting  rights  must  I  provide 

to  stockholders  after  the  conversion? 
563b.445    What  must  I  provide  my  savings 

account  holders? 

Liquidation  Account 

563b.450    What  is  a  liquidation  account? 
563b.455    What  is  the  initial  balance  of  the 

liquidation  account? 
563b.460    How  do  I  determine  the  initial 

balances  of  liquidation  sub-accounts? 
563b. 465    Do  account  holders  retain  any 

voting  rights  based  on  their  liquidation 

sub-accounts? 
563b.470    Must  I  adjust  liquidation  sub- 
accounts? 
563b.475    What  is  a  liquidation? 
563b.480    Does  the  liquidation  account 

affect  my  net  worth? 
563b. 485    What  provision  must  I  include  in 

my  new  Federal  charter? 

Post-Conversion 

563b. 500    May  I  implement  a  stock  option 

plan  or  management  or  employee  stock 

benefit  plan? 
563b. 505    May  my  directors,  officers,  and 

their  associates  freely  trade  shares? 
563b. 510    May  I  repurchase  shares  after 

conversion? 
563b. 515    What  information  must  I  provide 

to  OTS  before  I  repurchase  my  shares? 
563b.520    May  I  declare  or  pay  dividends 

after  I  convert? 
563b.525    Who  may  acquire  my  shares  after 

I  convert? 
563b. 530    What  other  requirements  apply 

after  I  convert? 

Contributions  to  Charitable  Organizations 

563b. 550    May  I  donate  conversion  shares  or 
conversion  proceeds  to  a  charitable 
organization? 

563b.555    How  do  my  members  approve  a 
charitable  contribution? 


563b. 560    How  much  may  I  contribute  to  a 

charitable  organization? 
563b.565    What  must  the  charitable 

organization  include  in  its  organizational 

documents? 
563b.570    How  do  I  address  conflicts  of 

interest  involving  my  directors? 
563b.575    What  other  requirements  apply  to 

rharitable  organizations' 

Subpart  B — Voluntary  Supervisory 
Conversion 

5b3b.6UU    What  does  this  subpart  do? 
563b. 605    How  may  I  conduct  a  voluntary 

supervisory  conversion? 
563b. 610    Do  my  members  have  rights  in  a 

voluntary  supervisory  conversion? 

Eligibility 

563b.625    When  is  a  SAIF-insured  savings 

association  eligible  for  a  voluntary 

supervisory  conversion? 
563b.630    When  is  a  BIF-insured  savings 

association  eligible  for  a  voluntary 

supervisory  conversion? 

Plan  of  Supervisory  Conversion 

563b.650    What  must  I  include  in  my  plan 
of  voluntary  supervisory  conversion? 

Voluntary  Supervisory  Conversion 
Application 

563b.660  What  must  I  include  in  my 
voluntary  supervisory  conversion 
application? 

OTS  Review  of  the  Voluntary  Supervisory 
Conversion  Application 

563b.670    Will  OTS  approve  my  voluntary 
supervisory  conversion  application? 

563b.675    What  conditions  will  OTS  impose 
on  an  approval? 

Offers  and  Sales  of  Stock 

563b, 680    How  do  I  sell  my  shares? 
Post-Conversion 

563b.690    Who  may  not  acquire  additional 
shares  after  the  voluntary  supervisory 
conversion? 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  2901;  15  U.S.C.  78c,  781, 
78m,78n,78w. 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

§  563b  5    What  does  this  part  do? 

laj  General.  This  part  governs  how  a 
savings  association  ("you")  may  convert 
from  the  mutual  to  the  stock  form  of 
ownership.  Subpart  A  of  this  part 
governs  standard  mutual  to  stock 
conversions.  Subpart  B  of  this  part 
governs  voluntarv'  supervisor^'  mutual  to 
stock  conversions.  This  part  supersedes 
all  inconsistent  charter  and  bylaw 
provisions  of  federal  savings 
associations  converting  to  stock  form. 

(b)  Prescribed  forms.  You  must  use 
the  forms  prescribed  under  this  part  and 
provide  such  information  as  OTS  may 
require  under  the  forms  by  regulation  or 
otherwise. 
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The  forms  required  under  this  part 
include:  Form  AC  (Application  for 
Conversion);  Form  PS  (Proxy 
Statement);  Form  OC  (Offering  Circular); 
and  Form  OF  (Order  Form). 

(c)  Waivers.  OTS  may  waive  any 
requirempnt  of  this  part  or  a  provision 
in  any  prescribed  form.  To  obtain  a 
wajver.  you  must  file  a  written  request 
with  OTS  that: 

(1)  Specifies  the  requirement(s)  or 
provision(s)  you  want  OTS  to  waive; 

(2)  Demonstrates  that  the  waiver  is 
equitable,  is  not  detrimental  to  you, 
vour  account  holders  or  other  savings 
associations,  and  is  not  contrary  to 
public  interest; 

and 

(3)  If  applicable,  includes  an  opinion 
of  counsel  demonstrating  that  state  law 
conflicts  with  the  requirement  or 
provision. 

§563b.10     May  I  form  a  holding  company 
as  part  of  my  conversion? 

You  mav  convert  to  the  stock  form  of 
ownership  as  part  of  a  transaction  where 
vou  organize  a  holding  company  to 
acquire  all  of  your  shares  upon  their 
issuance.  In  such  a  transaction,  your 
holding  company  will  offer  rights  to 
purchase  its  shares  instead  of  your 
shares  All  of  the  requirements  of 
subpart  A  generally  apply  to  the  holding 
rompany  as  they  apply  to  the  savings 
association.  Section  574.6  of  this 
chapter  contains  OTS's  holding 
company  application  requirements. 

§563b.15     May  I  form  a  charitable 
organization  as  part  of  my  conversion? 

When  you  convert  to  the  stoclt  form, 
you  may  form  a  charitable  organization. 
Your  contributions  to  the  charitable 
organization  are  governed  by  the 
requirements  of  §§  563b. 550  through 
Tfi,^b.575 

§  563b.20  May  I  acquire  another  insured 
stock  tJepository  institution  as  part  of  my 
conversion? 

When  you  convert  to  stock  form,  you 
may  acquire  for  cash  or  stock  another 
insured  depository  institution  that  is 
already  in  the  stock  form  of  ownership. 

§  563b.25    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part  and  the  forms  prescribed  under 
this  part: 

Acting  in  concert  has  the  same 
meaning  as  in  §  574.2(c)  of  this  chapter. 
The  rebuttable  presumptions  of 
§  574.4(d)  of  this  chapter,  other  than 
^^  574.4(d)(1)  and  (d)(2)  of  this  chapter, 
apply  to  the  share  purchase  limitations 
at  §§  563b. 355  through  563b. 395. 

Affiliate  of.  or  a  person  affiliated  with, 
a  specified  person,  is  a  person  that 


directly,  or  indirectly  through  one  or 
more  intermediaries,  controls,  or  is 
controlled  by,  or  is  under  common 
control  with,  the  specified  person. 
Associate  of  a  person  is: 

(1)  A  corporation  or  organization 
(other  than  you  or  your  majority-owned 
subsidiaries),  if  the  person  is  a  senior 
officer  or  partner,  or  beneficially  owns, 
directly  or  indirectly.  10  percent  or 
more  of  any  class  of  equity  securities  of 
the  corporation  or  organization. 

(2)  A  trust  or  other  estate,  if  the 
person  has  a  substantial  beneficial 
interest  in  the  trust  or  estate  or  is  a 
trustee  or  fiduciary  of  the  trust  or  estate. 
For  purposes  of  §§  563b. 370,  563b. 380, 
563b.385,  563b  390,  563b.395  and 
563b. 505.  a  person  who  has  a 
substantial  beneficial  interest  in  your 
tax-qualified  or  non-tax -qualified 
employee  stock  benefit  plan  or  who  is 

a  trustee  or  a  fiduciary  of  the  plan  is  not 
an  associate  of  the  plan.  For  the 
purposes  of  §  563b. 370,  your  tax- 
qualified  employee  stock  benefit  plan  is 
not  an  associate  of  a  person, 

(3)  Any  person  who  is  related  by 
blood  or  marriage  to  such  person  and: 

(i)  Who  lives  in  the  same  home  as  the 
person;  or 

(ii)  Who  is  your  director  or  senior 
officer,  or  a  director  or  senior  officer  of 
your  holding  company  or  your 
subsidiary. 

Association  members  or  members  are 
persons  who,  imder  applicable  law,  are 
eligible  to  vote  at  the  meeting  on 
conversion. 

Control  (including  controlling, 
controlled  by.  and  under  common 
control  with]  means  the  direct  or 
indirect  power  to  direct  or  exercise  a 
controlling  influence  over  the 
management  and  policies  of  a  person, 
whether  through  the  ovimership  of 
voting  securities,  by  contract,  or 
otherwise  as  described  at  12  CFR  part 
574. 

Eligibility  record  date  is  the  date  for 
determining  eligible  account  holders. 
The  eligibility  record  date  must  be  at 
least  one  year  before  the  date  your  board 
of  directors  adopts  the  plan  of 
conversion. 

Eligible  account  holders  are  any 
persons  holding  qualifying  deposits  on 
the  eligibility  record  date. 

IRS  is  the  Internal  Revenue  Service. 

Local  community  includes: 

(1)  Every  county,  parish,  or  similar 
governmental  subdivision  in  which  you 
have  a  home  or  branch  office; 

(2)  Each  county's,  pariish's,  or 
subdivision's  metropolitan  statistical 
area; 

(3)  All  zip  code  areas  in  your 
Community  Reinvestment  Act 
assessment  area,  and 


(4)  Any  other  area  or  category  you  set 
out  in  your  plan  of  conversion,  as 
approved  by  OTS. 

Offer,  offer  to  sell,  or  offer  for  sale  is 
an  attempt  or  offer  to  dispose  of,  or  a 
solicitation  of  an  offer  to  buy,  a  security 
or  interest  in  a  seciirity  for  value. 
Preliminary  negotiations  or  agreements 
with  an  underwriter,  or  among 
imderwriters  who  are  or  will  be  in 
privity  of  contract  with  you.  are  not 
offers,  offers  to  sell,  or  offers  for  sale. 

Person  is  an  individual,  a  corporation, 
a  partnership,  an  association,  a  joint- 
stock  company,  a  trust,  an 
imincorporated  organization,  or  a 
govenmient  or  political  subdivision  of  a 
government. 

Proxy  soliciting  material  includes  a 
proxy  statement,  form  of  proxy,  or  other 
written  or  oral  communication 
regarding  the  conversion. 

Purchase  or  buy  is  a  contract  to 
acquire  a  security  or  interest  in  a    " 
security  for  value. 

Qualifying  deposit  is  the  total  balance 
in  an  accoimt  holder's  savings  accounts 
at  the  close  of  business  on  the  eligibility 
or  supplemental  eligibility  record  date. 
Your  plan  of  conversion  may  provide 
that  any  savings  account  with  total 
deposit  balances  of  $50  or  less  do  not 
qualify. 

Sale  or  sell  is  a  contract  to  dispose  of 
a  security  or  interest  in  a  security  for 
value.  An  exchange  of  securities  in  a 
merger  or  acquisition  approved  by  OTS 
is  not  a  sale. 

Savings  Account  is  any  vnthdrawable 
account  as  defined  in  §561.42  of  this 
chapter,  including  a  demand  account  as 
defined  in  §  561.16  of  this  chapter. 

Solicitation  and  solicit  is  a  request  for 
a  proxy,  whether  or  not  accompanied  by 
or  included  in  a  form  of  proxy;  a  request 
to  execute,  not  execute,  or  revoke  a 
proxy;  or  the  furnishing  of  a  form  of 
proxy  or  other  communication 
reasonably  calculated  to  cause  your 
members  to  procure,  withhold,  or 
revoke  a  proxy.  Solicitation  or  solicit  do 
not  include  providing  a  form  of  proxy 
at  the  unsolicited  request  of  a  member, 
the  acts  required  to  mail 
commimications  for  members,  or 
ministerial  acts  performed  on  behalf  of 
a  person  soliciting  a  proxy. 

Subscription  offering  is  the  offering  of 
shares  through  nontransferable 
subscription  rights  to: 

(1)  Eligible  account  holders  under 
§563b.355; 

(2)  Tax-qualified  employee  stock 
ovkTiership  plans  under  §  563b. 380; 

(3)  Supplemental  eligible  account 
holders  under  §  563b.355;  and 

(4)  Other  voting  members  under 
§563b.365. 
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Supplemental  eligibility  record  date  is 
the  date  for  determining  supplemental 
eligible  account  holders.  The 
supplemental  eligibility  record  date  is 
the  last  day  of  the  calendar  quarter 
before  OTS  approves  your  conversion 
and  will  only  occur  if  OTS  has  not 
approved  your  conversion  within  15 
months  after  the  eligibility  record  date. 

Supplemental  eligible  account 
holders  are  any  persons,  except  your 
officers,  directors  and  their  associates, 
holding  qualifying  deposits  on  the 
supplemental  eligibility  record  date. 

Tax-qualified  employee  stock  benefit 
plan  is  any  defined  benefit  plan  or 
defined  contribution  plan,  such  as  an 
employee  stock  ownership  plan,  stock 
bonus  plan,  profit-sharing  plan,  or  other 
plan,  and  a  related  trust,  that  is 
qualified  under  section  401  of  the 
Internal  Revenue  Code. 

Underwriter  is  any  person  who 
purchases  any  securities  fi-om  you  with 
a  view  to  distributing  the  securities, 
offers  or  sells  securities  for  you  in 
connection  with  the  securities' 
distribution,  or  participates  or  has  a 
direct  or  indirect  participation  in  the 
direct  or  indirect  underwriting  of  any 
such  undertaking.  Underwriter  does  not 
include  a  person  whose  interest  is 
limited  to  a  usual  and  customary 
distributor's  or  seller's  commission  from 
an  underwriter  or  dealer. 

Subpart  A— Standard  Conversions 

Prior  to  Conversion 

§  563b.  100    What  must  I  do  before  a 
conversion? 

(a J  You  must  meet  with  OTS  before 
you  may  file  your  business  plan.  You 
must  submit  your  business  plan  at  least 
30  days  before  you  file  your  application 
for  conversion.  You  may  not  file  your 
application  for  conversion  if  the 
Regional  Director  objects  to  your 
business  plan. 

(b)  You  must  also  consult  with  OTS 
before  you  file  your  application  for 
conversion.  OTS  will  discuss  the 
information  that  you  must  include  in 
the  application  for  conversion,  general 
issues  that  you  may  confront  in  the 
conversion  process,  and  any  other 
pertinent  issues. 

§  563b  105     What  information  must  I 
include  in  my  business  plan? 

(a)  Your  business  plan  must: 
(1)  Clearly  and  completely  describe 
your  projected  operations  and  activities 
for  three  years  following  the  conversion. 
You  must  describe  how  you  will  deploy 
the  conversion  proceeds  at  the 
converted  savings  association  (and 
holding  company,  if  applicable),  and 
include  three  years  of  projected 


financial  statements  for  the  converted 
institution  and  each  holding  company, 
and  three  years  of  consolidated  financial 
statements  for  the  holding  company. 
The  business  plan  must  provide  that  the 
converted  savings  association  must 
retain  at  least  50  percent  of  the  gross 
conversion  proceeds. 

(2)  Demonstrate  that  your  plan  for 
deployment  of  conversion  proceeds  will 
substantially  serve  to  meet  credit  and 
lending  needs  in  your  proposed  market 
areas.  OTS  will  not  approve  a  business 
plan  that  provides  for  a  substantial 
investment  in  mortgage  securities  or 
other  securities,  except  as  an  interim 
measure  to  facilitate  orderly,  prudent 
deployment  of  proceeds  dimng  the 
three  years  following  the  conversion,  or 
the  investment  is  part  of  a  properly 
managed  leverage  strategy. 

(3)  Demonstrate  that  you  have  a 
reasonable  need  for  new  capital  to 
support  projected  operations  and 
activities.  You  must  show  that 
opportunities  are  reasonably  available 
in  your  proposed  market  areas  to 
achieve  your  planned  deployment  of 
conversion  proceeds. 

(4)  Descrioe  your  experience  with 
respect  to  prior  growth,  expansion,  or 
other  initiatives  similar  to  the 
operations  and  activities  proposed  in 
your  business  plan. 

(5)  Describe  the  risks  associated  with 
your  plan  for  deployment  of  conversion 
proceeds,  and  the  effect  of  this  plan  on 
management  resources,  staffing,  and 
facilities. 

(6)  Demonstrate  that  your 
management  and  board  of  directors  have 
the  expertise,  and  that  you  have 
adequate  staffing  and  controls  to 
prudently  manage  the  growth, 
expansion,  new  investment,  and  other 
operations  and  activities  proposed  in 
your  business  plan. 

(7)  Demonstrate  that  you  will  achieve 
a  reasonable  return  on  equity, 
commensurate  with  investment  risk, 
investor  expectations,  and  industry 
norms,  without  consideration  of 
assumed,  speculative  stock  price 
appreciation. 

(b)  You  may  not  project  stock 
repurchases,  retiu-ns  of  capital,  or 
extraordinary  dividends  in  any  part  of 
the  business  plan.  A  newly  converted 
company  should  not  plan  on  significant 
returns  of  conversion  proceeds  during 
the  business  plan  period,  except  in 
extraordinary  circimistances. 

§563b.110    Who  must  review  my  business 
plan? 

(a)  Your  chief  executive  officer  and 
members  of  the  board  of  directors  must 
review,  and  at  least  two-thirds  of  your 
board  must  approve,  the  business  plan. 


(b)  Your  chief  executive  officer  and  at 
least  two-thirds  of  the  board  must 
certify  that  the  business  plan  accurately 
reflects  the  intended  plans  for 
deployment  of  conversion  proceeds,  and 
that  any  new  initiatives  reflected  in  the 
business  plan  are  reasonably  achievable. 
You  must  submit  these  certifications 
with  yoiu"  business  plan. 

§563b.115     Under  what  circumstances  will 
OTS  not  object  to  my  business  plan? 

(a)  You  must  file  your  business  plan 
with  the  Regional  Office.  OTS  may 
request  additional  information,  if 
necessary.  You  must  file  your  business 
plan  as  a  confidential  exhibit  to  the 
Form  AC. 

{h)  OTS  will  not  object  to  your 
business  plan  if  it  demonstrates  prudent 
deployment  of  capital  and  otherwise 
meets  the  requirements  of  §  563b. 105. 

(c)  OTS  will  review  your  business 
plan  and  will  either  not  object  to  the 
plan  or  will  disapprove  your  business 
plan.  You  may  not  submit  your 
application  for  conversion  imtil  OTS 
advises  you  that  it  does  not  object  to 
your  business  plan,  except  in 
extraordinary  circumstances. 

(d)  If  OTS  approves  your  application 
for  conversion  and  you  complete  your 
conversion,  you  must  operate  within  the 
parameters  of  your  approved  business 
plan.  You  must  obtain  the  prior  written 
approval  of  the  Regional  Director  for 
any  material  deviations  from  your 
business  plan. 

§  563b  120     May  I  discuss  my  plans  to 
convert  with  others? 

iaj  You  may  discuss  information 
about  yovir  conversion  with  individuals 
that  you  authorize  to  prepare  documents 
for  your  conversion. 

(b)  Except  as  permitted  under 
paragraph  (a)  of  this  section,  you  must 
keep  all  information  about  your 
conversion  confidential  until  your  board 
of  directors  adopts  your  plan  of 
conversion. 

(c)  If  you  violate  this  section,  OTS 
may  require  you  to  take  remedial  action. 
For  example,  OTS  may  require  you  to 
take  any  or  ail  of  the  following  actions: 

(1)  Publicly  announce  that  you  are 
considering  a  conversion; 

(2)  Set  an  eligibility  record  date 
acceptable  to  OTS; 

(3)  Limit  the  subscription  rights  of 
any  person  who  violates  or  aids  a 
violation  of  this  section;  or 

(4)  Take  any  other  action  to  assure 
that  your  conversion  is  fair  and 
equitable. 
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Plan  of  Conversion 


§563b.125     Must  my  board  of  directors 
adopt  a  plan  of  conversion? 

Your  board  of  directors  must  adopt  a 
plan  of  conversion  that  conforms  to 
§§563b.320  through  563b.395  ("Offers 
and  Sales  of  Stock").  Your  board  of 
directors  must  adopt  the  plan  by  at  least 
ri  two-thirds  vote. 

§563b.130    Wfiat  must  I  include  m  my  plan 
of  conversion? 

You  must  include  the  information 
included  in  §§  563b. 320  through 
563b.395  ("Offers  and  Sales  of  Stock") 
in  your  plan  of  conversion.  OTS  may 
require  you  to  delete  or  revise  any 
provision  in  your  plan  of  conversion  if 
OTS  determines  the  provision  is 
inequitable,  is  detrimental  to  you,  your 
accoimt  holders,  or  other  savings 
associations,  or  is  contrary  to  public 
interest. 

§563b.135     How  do  I  notify  my  members 
that  my  board  of  directors  approved  a  plan 
of  conversion? 

(a)  Notice.  You  must  promptly  notify 
your  members  that  your  board  of 
directors  adopted  a  plan  of  conversion 
and  that  a  copy  of  the  plan  is  available 
for  the  members'  inspection  in  yoiu' 
home  office  and  in  your  branch  offices. 
You  must  mail  a  letter  to  each  member 
or  publish  a  notice  in  the  local 
newspaper  in  ever\'  local  community 
where  you  have  an  office.  You  may  also 
issue  a  press  release.  OTS  may  require 
broader  publication,  if  necessary  to 
ensure  adequate  notice  to  your 
members. 

(b)  Contents  of  notice.  You  may 
include  any  of  the  following  statements 
and  descriptions  in  your  letter,  notice, 
or  press  release. 

(1)  Your  board  of  directors  adopted  a 
proposed  plan  to  convert  from  a  mutual 
to  a  stock  savings  institution. 

(2)  You  will  send  your  members  a 
proxy  statement  with  detailed 
information  on  the  proposed  conversion 
before  you  convene  a  members'  meeting 
to  vote  on  the  conversion. 

(3)  Your  members  will  have  an 
opportunity  to  approve  or  disapprove 
the  proposed  conversion  at  a  meeting. 
At  least  a  majority  of  the  eligible  votes 
must  approve  the  conversion. 

(4)  You  will  not  vote  existing  proxies 
to  approve  or  disapprove  the 

c  onversion.  You  will  solicit  new  proxies 
for  voting  on  the  proposed  conversion. 

(5)  OTS.  and  in  the  case  of  a  state- 
chartered  savings  association,  the 
appropriate  state  regulator,  must 
approve  the  conversion  before  the 

( ()n\  ersion  will  be  effective.  Your 
members  will  have  an  opportunity  to 
file  written  comments,  including 


objections  and  materials  supporting  the 
objections,  vdth  OTS. 

(6)  The  IRS  must  issue  a  favorable  tax 
ruling,  or  a  tax  expert  must  issue  an 
appropriate  tax  opinion,  on  the  tax 
consequences  of  your  conversion  before 
OTS  will  approve  the  conversion. 

(7)  OTS,  and  in  the  case  of  a  state- 
chartered  savings  association,  the 
appropriate  state  regulator,  might  not 
approve  the  conversion,  and  the  IRS  or 
a  tax  expert  might  not  issue  a  favorable 
tax  ruling  or  tax  opinion. 

(8)  Savings  account  holders  will 
continue  to  hold  accounts  in  the 
converted  savings  association  with  the 
same  dollar  amoimts,  rates  of  return, 
and  general  terms  as  existing  deposits. 
FDIC  will  continue  to  insure  the 
accounts. 

(9)  Your  conversion  will  not  affect 
borrowers'  loans,  including  the  amount, 
rate,  matiu-ity,  security,  and  other 
contractued  terms. 

(10)  Your  business  of  accepting 
deposits  and  making  loans  will  continue 
without  interruption. 

(11)  Your  current  management  and 
staff  will  continue  to  conduct  current 
services  for  depositors  and  borrowers 
under  ciurent  policies  and  in  existing 
offices. 

(12)  You  may  continue  to  be  a 
member  of  the  Federal  Home  Loan  Bank 
System. 

(13)  You  may  substantively  amend 
yoiu-  proposed  plan  of  conversion  before 
the  members'  meeting. 

(14)  You  may  terminate  the  proposed 
conversion. 

(15)  After  OTS,  and  in  the  case  of  a 
state-chartered  savings  association,  the 
appropriate  state  regulator,  approve  the 
proposed  conversion,  youTvill  send 
proxy  materials  providing  additional 
information.  After  you  send  proxy 
materials  members  may  telephone  or 
write  to  vou  with  additional  questions. 

(16)  The  proposed  record  date  for 
determining  the  eligible  accoimt  holders 
who  are  entitled  to  receive  subscription 
rights  to  purchase  your  shares. 

(17)  A  Drief  description  of  the 
circumstances  imder  which 
supplemental  eligible  account  holders 
will  receive  subscription  rights  to 
piurchase  your  shares. 

(18)  A  brief  description  of  how  voting 
members  may  participate  in  the 
conversion. 

(19)  A  brief  description  of  how     ' 
directors,  officers,  and  employees  will 
participate  in  the  conversion. 

(20)  A  brief  description  of  the 
proposed  plan  of  conversion. 

(21)  The  par  value  (if  any)  and 
approximate  number  of  shares  you  will 
issue  and  sell  in  the  conversion. 

(c)  Other  requirements.  (1)  You  may 
not  solicit  proxies,  provide  financial 


statements,  describe  the  benefits  of 
conversion,  or  estimate  the  value  of 
yoiiT  shares  upon  conversion  in  the 
letter,  notice,  or  press  release. 

(2)  If  you  respond  to  inquiries  about 
the  conversion,  you  may  address  only 
the  matters  listed  in  paragraph  (b)  of 
this  section. 

§  563b.1 40    May  I  amend  my  plan  of 
conversion? 

You  may  amend  your  plan  of 
conversion  before  you  solicit  proxies. 
After  you  solicit  proxies,  you  may 
amend  your  plan  of  conversion  ordy  if 
OTS  concurs. 

Filing  Requirements 

§563b150    What  must  {include  in  my 
application  for  conversion? 

(a)  Your  application  for  conversion 
must  include  ail  of  the  following 
information. 

(1)  Your  plan  of  conversion. 

(2)  Pricing  materials  meeting  the 
requirements  of  §  563b. 200(b). 

(3)  Proxy  soliciting  materials  under 
§563b.270,  including: 

(i)  A  preliminary  proxy  statement 
with  signed  financial  statements; 

(ii)  A  form  of  proxy  meeting  the 
requirements  of  §  563b.255:  and 

(iii)  Any  additional  proxy  soliciting 
materials. 

(4)  An  offering  circtdar  described  in 
§563b.300. 

(5)  The  documents  and  information 
required  by  Form  AC.  You  may  obtain 
Form  AC  from  OTS  Washington  and 
Regional  Offices  (see  §  516.1  of  this 
chapter)  and  OTS's  website 
(vkTvw.ots.treas.gov). 

(6)  Written  consents,  signed  and 
dated,  of  any  accountant,  attorney, 
investment  banker,  appraiser,  or  other 
professional  who  prepared,  reviewed, 
passed  upon,  or  certified  any  statement, 
report,  or  valuation  for  use. 

(7)  Any  additional  information  OTS 
requests. 

(b)  OTS  will  not  accept  for  filing,  and 
will  return,  any  application  for 
conversion  that  is  improperly  executed, 
materially  deficient,  or  substantially 
incomplete,  or  that  provides  for 
unreasonable  conversion  expenses. 

§  563b.1 55    How  do  I  file  my  application  for 
conversion? 

You  must  file  seven  copies  of  your 
application  for  conversion  on  Form  AC. 
You  must  file  the  original  and  three 
conformed  copies  vdth  the  Applications 
Filing  Room  in  Washington,  and  three 
conformed  copies  with  the  appropriate. 
Regional  Office  at  the  addresses  in 
§  516.1  of  this  chapter. 
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§563b.l60     May  I  keep  portions  of  my 
application  for  conversion  confidential? 

idj  U I S  makes  all  filings  under  this 
part  available  to  the  public,  but  may 
keep  portions  of  your  application  for 
conversion  confidential  under 
paragraph  (b)  of  this  section. 

(b)  You  may  request  OTS  to  keep 
portions  of  your  application 
confidential.  To  do  so,  you  must 
separately  bind  and  clearly  designate  as 
"confidential"  any  portion  of  your 
application  for  conversion  that  you 
deem  confidential.  You  must  provide  a 
written  statement  specifying  the 
grounds  supporting  yoiu  request  for 
confidentiality.  Your  CRA  Plan  is  not 
considered  confidential  information. 
The  CRA  portion  of  your  application 
may  not  incorporate  by  reference 
information  contained  in  the 
confidential  portion  of  your  application. 

(c)  OTS  will  determine  whether 
confidential  information  must  be 
available  to  the  public  under  5  U.S.C. 
552  and  part  505  of  this  chapter.  OTS 
will  advise  you  if  it  makes  available  to 
the  public  any  information  you 
designated  as  'confidential." 

(d)  If  OTS  issues  a  public  statement 
with  its  decision  on  the  application  for 
conversion,  OTS  may  comment  on 
confidential  submissions  in  the  public 
statement  without  notifying  you. 

563b  165     How  do  I  amend  my  application 
for  conversion? 

To  amend  your  application  for 
conversion,  you  must: 

(a)  File  an  amendment  with  an 
appropriate  facing  sheet; 

fb)  Nxmiber  each  amendment 
consecutively; 

(c)  Respond  to  all  issues  raised  by 
OTS:  and 

(d)  Demonstrate  that  the  amendment 
conforms  to  all  applicable  regulations. 

Notice  of  Filing  of  Application  and 
Comment  Process 

§  563b  180     How  do  I  nouty  tne  public  that 
I  filed  an  application  for  conversion? 

(a)  You  must  publish  a  public  notice 
of  the  application  under  the  procedures 
in  subpart  B  of  part  516  of  this  chapter, 
except  that  you  must  publish  your 
notice  within  three  days  before  or  after 
you  file  your  application  for  conversion. 
You  must  simultaneously  prominently 
post  the  notice  in  yoiir  home  office  and 
all  branch  offices.  Your  notice  must 
include  the  following  information. 

(1)  You  filed  an  application  for 
conversion  with  OTS. 

(2)  You  delivered  copies  of  the 
application  to  OTS  and  to  the  Regional 
Office,  including  the  addresses  of  the 
applicable  OTS  offices. 


(3)  A  statement  that  anyone  may  file 
written  comments,  including  objections 
to  the  plan  of  conversion  and  materials 
supporting  the  objections,  within  20 
days.  You  must  include  instructions 
regarding  how  a  person  may  file  a 
comment. 

(b)  Promptly  after  publication,  you 
must  file  four  copies  of  any  public 
notice,  and  an  affidavit  of  publication 
from  each  publisher.  You  must  file  the 
original  and  one  copy  with  the 
Applications  Filing  Room  in 
Washington,  and  two  copies  with  the 
appropriate  Regional  Office  at  the 
addresses  in  §  516.1  of  this  chapter. 

(c)  If  OTS  does  not  accept  your 
application  for  conversion  under 

§  563b.200  and  requires  you  to  file  a 
new  application,  you  must  publish  and 
post  a  new  notice  and  allow  an 
additional  20  days  for  comment. 

§563b.185    How  may  a  person  comment  on 
my  application  for  conversion? 

Anyone  may  submit  a  written 
comment  supporting  or  opposing  your 
application  for  conversion  with  OTS.  To 
do  so,  commenters  must  file  within  20 
days  after  you  notify  the  public  under 
§  563b.  180.  A  commenter  must  file  the 
original  and  one  copy  of  any  comments 
with  the  Applications  Filing  Room  in 
Washington,  and  two  copies  with  the 
appropriate  Regional  Office  at  the 
addresses  in  §  516.1  of  this  chapter. 

OTS  Review  of  the  Application  for 
Conversion 

§563b.200     What  actions  may  OTS  tai^e  on 
my  application^ 

(a)  OTS  may  approve  your  application 
for  conversion  only  if: 

(1)  Your  conversion  complies  with 
this  part; 

(2)  You  will  meet  your  regulatory 
capital  requirements  under  part  567  of 
this  chapter  after  the  conversion;  and 

(3)  Your  conversion  will  not  result  in 
a  taxable  reorganization  under  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

(b)  OTS  will  review  the  appraisal 
required  by  §  563b.  150(a)(2)  in 
determining  whether  to  approve  your 
application.  OTS  will  review  the 
appraisal  under  the  following 
requirements. 

(1)  Independent  persons  experienced 
and  expert  in  corporate  appraisal,  and 
acceptable  to  OTS,  must  prepare  the 
appraisal  report. 

(2)  An  affiliate  of  the  appraiser  may 
serve  as  an  underwriter  or  selling  agent, 
if  you  ensiu-e  that  the  appraiser  is 
separate  fi-om  the  underwriter  or  selling 
agent  affiliate  and  the  underwriter  or 
selling  agent  affiliate  does  not  make 


recommendations  or  affect  the 
appraisal. 

(3)  The  appraiser  may  not  receive  any 
fee  in  connection  with  the  conversion 
other  than  for  appraisal  services. 

(4)  The  appraisal  report  must  include 
a  complete  and  detailed  description  of 
the  elements  of  the  appraisal,  a 
justification  for  the  appraisal 
methodology,  and  sufficient  support  for 
the  conclusions. 

(5)  If  the  appraisal  is  based  on  a 
capitalization  of  your  pro  forma  income, 
it  must  indicate  the  basis  for 
determining  the  income  to  be  derived 
from  the  sale  of  shares,  and  demonstrate 
that  the  earnings  multiple  used  is 
appropriate,  including  future  earnings 
growth  assumptions. 

(6)  If  the  appraisal  is  based  on  a 
comparison  of  your  shares  with 
outstanding  shares  of  existing  stock 
associations,  the  existing  stock 
associations  must  be  reasonably 
comparable  in  size,  market  area, 
competitive  conditions,  risk  profile, 
profit  history,  and  expected  futiue 
earnings. 

(7)  OTS  may  decline  to  process  the 
application  for  conversion  and  deem  it 
materially  deficient  or  substantially 
incomplete  if  the  initial  appraisal  report 
is  materially  deficient  or  substantially 
incomplete. 

(8)  You  may  not  represent  or  imply 
that  OTS  approved  the  appraisal. 

(c)  OTS  will  review  your  compliance 
record  under  part  563e  of  this  chapter 
and  your  business  plan  to  determine 
how  you  will  serve  the  convenience  and 
needs  of  your  communities  after  the 
conversion. 

(1)  Based  on  this  review,  OTS  may 
approve  yoiu-  application,  deny  your 
application,  or  approve  your  application 
on  the  condition  that  you  will  improve 
your  CRA  performance  or  that  you  will 
address  the  particular  credit  or  lending 
needs  of  the  commiuiities  that  you  will 
serve. 

(2)  OTS  may  deny  your  application  if 
your  business  plan  does  not 
demonstrate  that  your  proposed  use  of 
conversion  proceeds  will  help  you  to 
meet  the  credit  and  lending  needs  of  the 
communities  that  you  will  serve. 

(d)  OTS  may  request  that  you  amend 
your  application  if  further  explanation 
is  necessary,  material  is  missing  or 
material  must  be  corrected. 

(e)  OTS  will  deny  your  application  if 
the  application  does  not  meet  the 
requirements  of  this  subpart,  unless 
OTS  waives  the  requirement  under 
§563b.5. 

§  563b, 205     May  a  court  review  OTS's  final 
action  on  my  conversion? 

(a)  Any  person  aggrieved  by  OTS's 
final  action  on  yoiu  application  for 
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conversion  may  ask  the  court  of  appeals 
of  the  United  States  for  the  circuit  in 
which  the  principal  office  or  residence 
of  such  person  is  located,  or  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  to  review  the  action 
under  12  U.S.C.  1464(i)(2)(B). 

(b)  To  obtain  court  review  of  the 
action,  this  statute  requires  the 
aggrieved  person  to  file  a  written 
petition  requesting  that  the  court 
modify,  terminate  or  set  aside  the  final 
OTS  action.  The  aggrieved  person  must 
file  the  petition  with  the  court  within 
the  later  of  30  days  after  OTS  publishes 
notice  of  OTS's  final  action  in  the 
Federal  Register  or  30  days  after  you 
mdil  the  proxy  statement  to  your 
members  under  §  563b. 235. 

Vote  by  Members 

§  563b.225     Must  I  submit  the  plan  of 
conversion  to  my  memtjers  for  approval? 

(a)  After  OTS  approves  your  plan  of 
conversion,  you  must  submit  yoiu  plan 
of  conversion  to  your  members  for 
approval.  You  must  obtain  this  approval 
at  a  special  meeting,  unless  you  are  a 
state-chartered  savings  association  and 
state  law  requires  you  to  obtain 
approval  at  an  annual  meeting. 

(b)  Your  members  must  approve  your 
plan  of  conversion  by  a  majority  of  the 
total  outstanding  votes,  uidess  you  are 

a  state-chartered  savings  association  and 
state  law  prescribes  a  higher  percentage. 

(c)  Your  members  may  vote  in  person 
or  by  proxy. 

[a]  You  may  notify  eligible  account 
holders  or  supplemental  eligible 
account  holders  who  are  not  voting 
members  of  your  proposed  conversion. 
You  may  include  only  the  information 
in  §  563b. 135  in  youi  notice. 

§  563b. 230    Who  is  eligible  to  vote? 

You  determine  members  eligibility  to 
vote  by  setting  a  voting  record  date.  You 
must  set  a  voting  record  date  that  is  not 
more  than  60  days  nor  less  than  20  days 
before  your  meeting,  unless  you  are  a 
state-chartered  savings  association  and 
state  law  requires  a  different  voting 
record  date. 

§  563b.235     How  must  I  notify  my  members 
of  the  meeting? 

(a)  You  must  notify  your  members  of 
the  meeting  to  consider  your  conversion 
bv  sending  the  members  a  proxy 
statement  authorized  bv  OTS. 

(b)  You  must  notify  your  members  20 
to  45  days  before  your  meeting,  unless 
you  are  a  state-chartered  savings 
association  and  state  law  requires  a 
different  notice  period. 

(c)  You  must  also  notify  each 
beneficial  holder  of  an  accoimt  held  in 
a  fiduciary  capacity: 


(1)  If  you  are  a  federal  association  and 
the  name  of  the  beneficial  holder  is 
disclosed  on  your  records;  or 

(2)  If  you  are  a  state-chartered 
association  and  the  beneficial  holder 
possesses  voting  rights  under  state  law. 

§  563b, 240     What  must  I  submit  to  OTS 
after  the  members'  meeting? 

Prompliy  after  the  members'  meeting, 
you  must  file  all  of  the  following 
information  with  OTS: 

(a)  A  certified  copy  of  each  adopted 
resolution  on  the  conversion. 

(b)  The  total  votes  eligible  to  be  cast. 

(c)  The  total  votes  represented  in 
person  or  by  proxy. 

(d)  The  total  votes  cast  in  favor  of  and 
against  each  matter. 

(e)  The  percentage  of  votes  necessary 
to  approve  each  matter. 

(fj  An  opinion  of  coimsel  that: 

(1)  You  conducted  the  members' 
meeting  in  compliance  with  all 
applicable  state  or  federal  laws  and 
regulations;  and 

(2)  You  complied  with  all  federal  or 
state  laws  applicable  to  the  conversion. 

Proxy  Solicitation 

§  563b.250     Who  must  comply  with  these 
proxy  solicitation  provisions? 

(a)  You  must  comply  with  these  proxy 
solicitation  provisions  when  you 
provide  proxy  soliciting  material  to 
members  for  the  meeting  to  vote  on  your 
plan  of  conversion. 

(b)  Your  members  must  comply  with 
these  proxy  solicitation  provisions 
when  they  provide  proxy  solicitation 
materials  to  members  for  the  meeting  to 
vote  on  your  conversion,  except  where: 

(1)  The  member  solicits  50  people  or 
fewer  and  does  not  sobcit  proxies  on 
your  behalf;  or 

(2)  The  member  solicits  proxies 
through  newspaper  advertisements  after 
yoiu  board  adopts  the  plan  of 
conversion.  The  newspaper 
advertisement  may  include  only  the 
following  information: 

(i)  Your  name; 

(ii)  The  reason  for  the  advertisement; 

(iii)  The  proposal  or  proposals  to  be 
voted  upon; 

(iv)  Where  a  member  may  obtain  a 
copy  of  the  proxy  soliciting  material; 
and 

(v)  A  request  for  your  members  to  vote 
at  the  meeting. 

§  563b. 255     What  must  the  form  of  proxy 
include? 

The  form  of  proxy  must  include  all  of 
the  following. 

(a)  A  statement  in  bold  face  type 
stating  whether  management  is 
soliciting  the  proxy. 

(b)  Blank  spaces  where  the  member 
must  date  and  sign  the  proxy. 


(c)  Clear  and  impartial  identification 
of  each  matter  or  group  of  related 
matters  that  members  will  vote  upon. 
You  must  include  any  proposed 
charitable  contribution  as  an  item  to  be 
voted  on  separately. 

(d)  The  phrase  "Revocable  Proxy"  in 
bold  face  type  (at  least  18  point). 

(e)  A  description  of  any  charter  or 
state  law  requirement  that  restricts  or 
conditions  votes  by  proxy. 

(f)  An  acknowledgment  that  the 
member  received  a  proxy  statement 
before  he  or  she  signed  the  form  of 
proxy. 

(g)  The  date,  time,  and  the  place  of  the 
meeting,  when  available. 

(h)  A  way  for  the  member  to  specify 
by  ballot  whether  he  or  she  approves  or 
disapproves  of  each  matter  that 
members  will  vote  upon. 

(i)  A  statement  that  management  will 
vote  the  proxy  in  accordance  with  the 
member's  specifications. 

(j)  A  statement  in  bold  face  type 
indicating  how  management  will  vote 
the  proxy  if  the  member  does  not 
specify  a  choice  for  a  matter. 

§  563b. 260     May  I  use  previously  executed 
proxies? 

You  may  not  use  previously  executed 
proxies  for  the  plan  of  conversion  vote. 
If  members  consider  your  plan  of 
conversion  at  an  annual  meeting,  you 
may  vote  proxies  obtained  through  other 
proxy  solicitations  only  on  matters  not 
related  to  your  plan  of  conversipn. 

§  563b.265     How  may  I  use  proxies 
executed  under  this  part? 

You  may  vote  a  proxy  obtained  under 
this  part  on  matters  that  are  incidental 
to  the  conduct  of  the  meeting.  You  may 
not  vote  a  proxy  obtained  under  this 
subpart  at  any  meeting  other  than  the 
meeting  (or  any  adjournment  of  the 
meeting)  to  vote  on  your  plan  of 
conversion. 

S563b270     What  must  I  include  in  my 
proxy  statement? 

(a)  Content  requirements.  You  must 
prepare  yoiu  proxy  statement  in 
compliance  with  this  part  and  Form  PS. 
You  may  obtain  Form  PS  from  OTS 
Washington  and  Regional  Offices  (see 
§516.1  of  this  chapter)  and  OTS's 
website  (www.ots.treas.gov). 

(b)  Other  requirements.  (1)  OTS  will 
review  yovu  proxy  soliciting  material 
when  it  reviews  the  application  for 
conversion  and  will  authorize  the  use  of 
proxy  soliciting  material. 

(2)  You  must  provide  an  authorized 
written  proxy  statement  to  your 
members  before  you  provide  any  other 
soliciting  material.  You  must  mail         , 
authorized  proxy  soliciting  material  to 
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your  members  witliin  ten  days  after  OTS 
authorizes  the  solicitation. 

§  563b  275    How  do  I  file  revised  proxy 

materials? 

(a)  You  must  file  revised  proxy 
materials  as  an  amendment  to  your 
application  for  conversion.  See 

§  563b. 155  for  where  to  file. 

(b)  To  revise  your  proxy  soliciting 
materials,  you  must  file: 

(1)  Seven  copies  of  yoiu'  revised  proxy 
materials  as  required  by  Form  PS; 

(2)  Seven  copies  of  yoiu"  revised  form 
of  proxy,  if  applicable;  and 

(3)  Seven  copies  of  any  additional 
proxy  soliciting  material  subject  to 

§  563b. 270.  including  press  releases, 
personal  solicitation  instructions,  radio 
or  television  scripts  that  you  plan  to  use 
or  furnish  to  your  members,  and  a  legal 
opinion  indicating  that  any  marketing 
materials  comply  with  all  applicable 
securities  laws. 

(c)  You  must  mark  four  of  the  seven 
required  copies  to  clearly  indicate 
changes  from  the  prior  filing. 

(d)  You  must  file  seven  definitive 
copies  of  all  proxy  soliciting  material,  in 
the  form  in  which  you  furnish  the 
material  to  your  members.  You  must  file 
no  later  than  the  date  that  you  send  or 
give  the  proxy  soliciting  material  to 
your  members.  You  must  indicate  the 
date  that  you  will  release  the  materials. 

(e)  Unless  OTS  requests  you  to  do  so, 
you  do  not  have  to  file  copies  of  replies 
to  inquiries  from  your  members  or 
copies  of  communications  that  merely 
request  members  to  sign  and  return 
proxy  forms. 

§  563b.280     Must  I  mail  a  member's  proxy 
soliciting  material? 

(a)  You  must  mail  the  member's 
authorized  proxy  soliciting  material  if: 

(1)  Your  board  of  directors  adopted  a 
plan  of  conversion; 

(2)  A  member  requests  in  writing  that 
you  mail  proxy  soliciting  material;  and 

(3)  The  member  agrees  to  defray  your 
reasonable  expenses. 

(b)  As  soon  as  practicable  after  you 
receive  a  request  under  paragraph  (a)  of 
this  section,  you  must  mail  or  otherwise 
furnish  the  following  information  to  the 
member: 

(1)  The  approximate  number  of 
members  that  you  solicited  or  will 
solicit,  or  the  approximate  niunber  of 
members  of  any  group  of  account 
liolders  that  the  member  designates;  and 

(2)  The  estimated  cost  of  mailing  the 
proxy  soliciting  material  for  the 
member. 

(c)  You  must  mail  authorized  proxy 
soliciting  material  to  the  designated 
members  promptly  after  the  member 
furnishes  the  materials,  envelopes  (or 


other  containers),  and  postage  (or 
payment  for  postage)  to  you. 

(d)  You  are  not  responsible  for  the 
content  of  a  member's  proxy  soliciting 
material. 

(e)  A  member  may  furnish  other 
members  its  own  proxy  soliciting 
material,  authorized  by  OTS,  subject  to 
these  rules. 

§  563b. 285     What  solicitations  are 
prohibited? 

(a)  False  or  misleading  statements.  (1) 
No  one  may  use  proxy  soliciting 
material  for  the  members'  meeting  if  the 
rnaterial  contains  any  statement  which, 
considering  the  time  and  the 
circxunstances  of  the  statement: 

(i)  Is  false  or  misleading  with  respect 
to  any  material  fact; 

(ii)  Omits  any  material  fact  that  is 
necessary  to  make  the  statements  not 
false  or  misleading;  or 

(iii)  Omits  any  material  fact  that  is 
necessary  to  correct  a  statement  in  an 
earlier  communication  that  has  become 
false  or  misleading. 

(2)  No  one  may  represent  or  imply 
that  OTS  determined  that  proxy 
soliciting  material  is  accurate,  complete. 
not  false  or  not  misleading,  or  passed 
upon  the  merits  of  or  approved  any 
proposal. 

(b)  Other  prohibited  solicitations.  No 
person  may  solicit: 

(1)  An  undated  or  post-dated  proxy; 

(2)  A  proxy  that  states  it  will  be  dated 
after  the  date  it  is  signed  by  a  member; 

(3)  A  proxy  that  is  not  revocable  at 
will  by  the  member:  or 

(4)  A  proxy  that  is  part  of  another 
docimient  or  instrument. 

§  563b.290     What  will  OTS  do  if  a 
solicitation  violates  these  prohibitions? 

(aj  If  a  solicitation  violates  §  563b. 285, 
OTS  may  require  remedial  measures, 
including: 

(1)  Correction  of  the  violation  by  a 
retraction  and  a  new  solicitation; 

(2)  Rescheduling  the  members' 
meeting;  or 

(3)  Ajny  other  actions  necessary  to 
ensure  a  fair  vote. 

(b)  OTS  may  also  bring  an 
enforcement  action  against  the  violator. 

§  563b.295    Will  OTS  require  me  to  re- 
solicit  proxies'' 

If  you  amend  your  application  for 
conversion,  OTS  may  require  you  to  re- 
solicit  proxies  for  your  members' 
meeting  as  a  condition  of  approval  of 
the  amendment. 

Offering  Circular 

§  563b. 300    What  must  happen  before  OTS 
declares  my  offering  circular  effective? 

(a)  You  must  prepare  and  file  your 
offering  circular  with  OTS  in 


compliance  with  this  part  and  Form  OC 
and,  where  applicable,  part  563g  of  this 
chapter.  Section  563b.  155  governs 
where  to  file  your  offering  circular.  You 
may  obtain  Form  OC  from  OTS 
Washington  and  Regional  Offices  (see 
§  516.1  of  this  chapter)  and  OTS's 
website  (www.ots.treas.gov). 

(b)  You  must  condition  your  stock 
offering  upon  the  members'  approval  of 
your  plan  of  conversion. 

(c)  OTS  vdll  review  the  Form  OC  and 
may  comment  on  the  included 
disclosures  and  financial  statements. 

(d)  You  must  file  seven  copies  of  each 
revised  offering  circular,  final  offering 
circular,  and  post-effective  amendment 
to  the  final  offering  circular. 

(e)  OTS  will  not  approve  the 
adequacy  or  accuracy  of  the  offering 
circular  or  the  disclosures. 

(f)  After  you  satisfactorily  address 
OTS's  concerns,  you  must  request  OTS 
to  declare  your  Form  OC  effective  for  a 
time  period.  The  time  period  may  not 
exceed  the  maximum  time  period  for 
the  completion  of  the  sale  of  all  of  your 
shares  under  §  563b. 400. 

§  563b.305     When  may  I  distribute  the 
offering  circular? 

la)  You  may  distribute  a  preliminary 
offering  circular  at  the  sp.me  time  as  or 
after  you  mail  the  proxy  statement  to 
your  members. 

fb)  You  may  not  distribute  an  offering 
circular  until  OTS  declares  it  effective 
You  must  distribute  the  offering  circular 
in  accordance  with  this  part. 

(c)  You  must  distribute  your  Form  OC 
to  persons  listed  in  your  plan  of 
conversion  within  10  days  after  OTS 
declares  it  effective. 

§  563b.31 0  When  must  I  file  a  post- 
effective  amendment  to  the  offering 
circular? 

(a)  You  must  file  a  post-effective 
amendment  to  the  offering  circular  with 
OTS  when  a  material  event, 
circumstance,  or  change  of  circumstance 
occurs. 

(b)  After  OTS  declares  the  post- 
effective  amendment  effective,  you  must 
immediately  deliver  the  amendment  to 
each  person  who  subscribed  for  or 
ordered  shares  in  the  offering. 

(c)  Your  post-effective  amendment 
must  indicate  that  each  person  may 
increase,  decrease,  or  rescind  their 
subscription  or  order. 

(d)  The  post-effective  offering  period 
must  remain  open  no  less  than  10  days 
nor  more  than  20  days,  unless  OTS 
approves  a  longer  rescission  period. 
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Offers  and  Sales  of  Stock 


§  563b.320    Who  has  priority  to  purchase 
my  conversion  shares? 

You  must  offer  to  sell  your  shares  in 
the  following  order. 

(a)  Eligible  account  holders. 

(b)  Tax -qualified  employee  stock 
ownership  plans 

(c)  Supplemental  eligible  accoxmt 
holders. 

(d)  Other  voting  members  who  have 
subscription  rights. 

(e)  Your  community,  your  community 
and  the  general  public,  or  the  general 
public. 

§  563b.325    When  may  I  offer  to  sell  my 
conversion  shares? 

(aj  You  may  offer  to  sell  your 
conversion  shares  after  OTS  approves 
your  conversion,  authorizes  your  proxv 
statement,  and  declares  your  offering 
circular  effective. 

fb)  The  offer  mav  commence  at  the 
same  time  you  start  the  proxy 
solicitation  of  yoiu-  members. 

§  563b. 330    How  do  I  price  my  conversion 
shares? 

(a)  You  must  sell  your  conversion 

shares  at  a  uniform  price  per  share  and 
at  a  total  price  that  is  equal  to  the 
estimated  pro  forma  market  value  of 
your  shares  after  vou  convert 

fb)  The  ma.ximum  price  must  be  no 
more  than  15  percent  above  the 
midpoint  of  the  estimated  price  range  in 
your  offering  circular 

(c)  The  minimum  price  mu.st  be  no 
more  than  15  percent  below^  the 
midpoint  of  the  estimated  price  range  in 
your  offenng  circular. 

(d)  If  OTS  permits,  you  may  increase 
the  maximum  price  of  conversion  shares 
sold.  The  maximum  price,  as  adjusted, 
must  be  no  more  than  15  percent  above 
the  maximum  price  computed  under 
paragraph  (b)  of  this  section. 

(e)  The  maximum  price  must  be 
between  $5  and  S50  per  share. 

(f)  You  must  include  the  estimated 
price  in  any  preliminary  offering 
circular 

§  563b.33S     How  do  I  setJ  my  conversion 
shares? 

(d)  You  must  distribute  order  forms  to 
all  eligible  account  holders, 
supplemental  eligible  account  holders, 
and  other  voting  members  to  enable 
them  to  subscribe  for  the  conversion 
shares  they  are  permitted  under  the  plan 
of  conversion.  You  may  either  send  the 
order  forms  with  your  offering  circular 
or  after  you  distribute  yoiu-  offering 
circular 

fb)  You  may  sell  your  conversion 
shares  in  a  community  offering,  a  public 
offering,  or  both.  You  may  begin  the 


community  offering,  the  public  offering, 
or  both  at  any  time  diu-ing  the 
subscription  offering. 

(c)  You  may  pay  underwriting 
commissions  (including  underwriting 
discounts).  OTS  may  object  to  the 
payment  of  unreasonable  commissions. 
You  may  reimburse  an  underwriter  for 
accountable  expenses  in  a  subscription 
offering  if  the  public  offering  is  limited. 
If  no  public  offering  occurs,  you  may 
pay  an  underwriter  a  consulting  fee. 
OTS  may  object  to  the  payment  of 
unreasonable  consulting  fees. 

(d)  If  you  conduct  the  community 
offering,  the  public  offering,  or  both  at 
the  same  time  as  the  subscription 
offering,  you  must  fill  all  subscription 
orders  first 

(e)  You  must  prepare  your  order  form 
in  compliance  with  this  part  and  Form 
OF.  You  may  obtain  Form  OF  firom  OTS 
Washington  and  Regional  Offices  (see 

§  516,1  of  this  chapter)  and  OTS's 
website  (www.ots.treas.gov). 

§  563b.340     What  sales  practices  are 
prohibited? 

(a)  In  connection  with  offers,  sales,  or 

purchases  of  conversion  shares  under 
this  part,  you  and  your  directors, 
officers,  agents,  or  employees  may  not: 

(II  Employ  any  device,  scheme,  or 
artifice  to  defraud; 

(2)  Obtain  money  or  property  by 
means  of  any  untrue  statement  of  a 
material  fact  or  any  omission  of  a 
material  fact  necessary  to  make  the 
statements,  in  light  of  the  circumstances 
under  which  they  were  made,  not 
misleading:  or 

(3)  Engage  in  any  act,  transaction, 
practice,  or  course  of  business  that 
operates  or  would  operate  as  a  fraud  or 
deceit  upon  a  purchaser  or  seller. 

fb)  During  your  conversion,  no  person 
may 

(1)  Transfer,  or  enter  into  any 
agreement  or  understanding  to  transfer, 
the  legal  or  beneficial  ownership  of 
subscription  rights  for  vour  conversion 
shares,  or  the  underlying  secxuities,  to 
the  account  of  another; 

(2)  Make  any  offer,  or  any 
announcement  of  an  offer,  to  purchase 
any  of  your  conversion  shares  from 
anyone  but  you;  or 

(3)  Knowingly  acquire  more  than  the 
maximum  purchase  limitations 
established  in  your  plan  of  conversion. 

(c)  The  restrictions  m  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  do  not 
apply  to  offers  for  more  than  10  percent 
of  any  class  of  con\'ersion  shares  bv: 

(1)  An  underwriter  or  a  selling  group, 
acting  on  your  behalf,  that  makes  the 
offer  with  a  view  toward  public  resale; 
or 

(2)  One  or  more  of  your  tax -qualified 
employee  stock  ownership  plans  so  long 


as  the  plan  or  plans  do  not  beneficially 
own  more  than  25  percent  of  any  class 
of  your  equity  securities  in  the 
aggregate. 

§  563b. 345     How  may  a  subscriber  pay  for 
my  conversion  shares? 

(aJ  A  subscriber  may  purchase 
conversion  shares  wiA  cash,  by  a 
vkrithdrawal  from  a  savings  accoimt,  or 
by  a  withdrawal  fi-om  a  certificate  of 
deposit.  If  a  subscriber  purchases  shares 
by  a  withdrawal  from  a  certificate  of 
deposit,  you  may  not  assess  a  penalty 
for  the  withdrawal. 

(b)  You  may  not  extend  credit  to  any 
person  to  purchase  your  conversion 
shares. 

§  563b  350     Must  (  pay  interest  Qflr 
(jayments  tor  conversion  snare*? 

(a)  You  must  pay  interest  from  the 
date  you  receive  a  payment  for 
conversion  shares  imtil  the  date  you 
complete  or  terminate  the  conversion. 
You  must  pay  interest  at  no  less  than 
the  passbook  rate  for  amounts  paid  in 
cash,  check,  or  money  order. 

(b)  If  a  subscriber  withdraws  money 
from  a  savings  account  to  purchase 
conversion  shares,  you  must  pay 
interest  on  the  payment  imtil  you 
complete  or  terminate  the  conversion  as 
if  the  withdrawn  amount  remained  in 
the  account. 

(c)  ff  a  depositor  fails  to  maintain  the 
applicable  minimum  balance 
requirement  because  he  or  she 
withdraws  money  from  a  certificate  of 
deposit  to  purchase  conversion  shares, 
you  may  cancel  the  certificate  and  pay 
interest  at  no  less  than  your  passbook 
rate  on  any  remaining  balance. 

§  563b.355     How  rnany  subscription  rights 
must  I  grve  to  each  eligible  account  holder 
and  each  supplemental  eligible  account 
holder'' 

laj  "r  ou  must  give  each  eligible 
account  holder  subscription  rights  to 
purchase  conversion  shares  in  an 
amount  equal  to  the  greater  of: 

(1)  The  maximum  purchase  limitation 
established  for  the  community  offering 
or  the  public  offering  imder  §  563b. 395; 

(2)  C5ne-tenth  of  one  percent  of  the 
total  stock  offering;  or 

(3)  Fifteen  times  the  following 
number:  the  total  nvunber  of  conversion 
shares  that  you  will  issue,  multiplied  by 
the  following  fraction.  The  numerator  is 
the  total  qualifying  deposit  of  the 
eligible  accoimt  holder.  The 
denominator  is  the  total  qualifying 
deposits  of  all  eligible  account  holders. 
You  must  round  down  the  product  of 
this  multiplied  fraction  to  the  next 
whole  number. 

(b)  You  must  give  subscription  rights 
to  purchase  shares  to  each  supplemental 
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eligible  account  holder  in  the  same 
amount  as  described  in  paragraph  (a)  of 
this  section,  except  that  you  must 
compute  the  fraction  described  in 
paragraph  (a)(3)  of  this  section  as 
follows:  The  numerator  is  the  total 
qualifying  deposit  of  the  supplemental 
eligible  accoimt  holder.  The 
denominator  is  the  total  qualifying 
deposits  of  all  supplemental  eligible 
account  holder*^ 

§  563b. 360     Are  my  otticers,  directors,  and 
their  associates  eligible  account  holders? 

Your  officers,  directors,  and  their 
associates  may  be  eligible  account 
holders.  However,  if  an  officer,  director, 
or  his  or  her  associate  receives 
subscription  rights  based  on  increased 
deposits  in  the  year  before  the  eligibility 
record  date,  you  must  subordinate 
subscription  rights  for  these  deposits  to 
subscription  rights  exercised  by  other 
eligible  account  holders. 

§  563b. 365     May  other  voting  memDers 
purchase  conversion  shares  in  the 
conversion? 

(a)  You  must  give  rights  to  purchase 
yoiu'  conversion  shares  in  the 
conversion  to  voting  members  who  are 
neither  eligible  account  holders  nor 
supplemental  eligible  account  holders. 
You  must  allocate  rights  to  each  voting 
member  that  are  equal  to  the  greater  of: 

(1)  The  maximum  piuchase  limitation 
established  for  the  commimity  offering 
and  the  public  offering  under 
§563b.395;or 

(2)  One-tenth  of  one  percent  of  the 
total  stock  offering. 

(b)  You  must  subordinate  the  voting 
members'  rights  to  the  rights  of  eligible 
accoimt  holders,  tax-qualified  employee 
stock  ownership  plans,  and 
supplemental  eligible  accoimt  holders. 

§  563b  370     Does  OTS  limit  the  aggregate 

purchases  by  officers  directors,  and  their 
associates^ 

(a)  When  you  convert,  your  officers, 
directors,  and  their  associates  may  not 
purchase,  in  the  aggregate,  more  than 
the  following  percentage  of  your  total 
stock  offering: 


Officer  and  di- 

Institution size 

rector 
purchases 

(percent) 

$  50,000.000  or  less 

35 

$  50  000.001-100.000.000  ... 

34 

$100,000,001-150,000,000  .. 

33 

$150  000,001-200,000,000  .. 

32 

$200,000,001-250,000,000  .. 

31 

$250,000,001-300.000,000  . 

30 

$300,000,001-350,000.000  .. 

29 

$350,000,001-400.000,000  .. 

28 

$400,000,001^50,000.000  .. 

27 

$450,000,001-500,000,000  .. 

26 

Institution  size 

Officer  and  di- 
rector 
purchases 
(percent) 

Over  $500  000.000 

25 

(b)  The  purchase  limitations  in  this 
section  do  not  apply  to  shares  held  in 
tax-qualified  employee  stock  benefit 
plans  that  are  attributable  to  your 
officers,  directors,  and  their  associates. 

§563b.375     How  do  I  allocate  my 
conversion  shares  if  my  shares  are 
oversubscribed? 

(a)  If  your  conversion  shares  are 
oversubscribed  by  your  eligible  account 
holders,  you  must  allocate  shares  among 
the  eligible  account  holders  so  that 
each,  to  the  extent  possible,  may 
purchase  100  shares. 

(b)  If  your  conversion  shares  are 
oversubscribed  by  your  supplemental 
eligible  account  holders,  you  must 
allocate  shares  among  the  supplemental 
eligible  account  holders  so  that  each,  to 
the  extent  possible,  may  purchase  100 
shares. 

(c)  If  a  person  is  an  eligible  account 
holder  and  a  supplemental  eligible 
account  holder,  you  must  include  the 
eligible  account  holder's  allocation  in 
determining  the  number  of  conversion 
shares  that  you  may  allocate  to  the 
person  as  a  supplemental  eligible 
account  holder. 

(d)  For  conversion  shares  that  you  do 
not  allocate  under  paragraphs  (a)  and  (b) 
of  this  section,  you  must  allocate  the 
shares  among  the  eligible  or 
supplemental  eligible  account  holders 
equitably,  based  on  the  amounts  of 
qualifying  deposits.  You  must  describe 
this  method  of  allocation  in  your  plan 
of  conversion. 

(e)  If  shares  remain  after  you  have 
allocated  shares  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  if  your  voting  members 
oversubscribe  you  must  allocate  your 
conversion  shares  among  those 
members  equitably.  You  must  describe 
the  method  of  allocation  in  your  plan  of 
conversion. 

§  563b  380     May  my  employee  stock 
ownership  plan  purchase  conversion 

shares' 

(a)  Your  tax-qualified  employee  stock 
ownership  plan  may  purchase  up  to  10 
percent  of  the  total  offering  of  your 
conversion  shares. 

(b)  If  OTS  approves  a  revised  stock 
valuation  range  as  described  in 

§  563b.330{e),  and  the  final  conversion 
stock  valuation  range  exceeds  the 
former  maximum  stock  offering  range, 
you  may  allocate  conversion  shares  to 
your  tax-qualified  employee  stock 


ownership  plan,  up  to  the  10  percent 
limit  in  paragraph  (a)  of  this  section. 

(c)  If  your  tax-qualified  employee 
stock  ovraership  plan  is  not  able  to 
purchase  stock  in  the  offering,  it  may, 
with  prior  OTS  approval  and 
appropriate  disclosure  in  your  offering 
circular,  purchase  stock  in  the  open 
market,  or  purchase  authorized  but 
unissued  conversion  shares. 

(d)  You  may  include  stock 
contributed  to  a  charitable  organization 
in  the  conversion  in  the  calculation  of 
the  total  offering  of  conversion  shares 
under  paragraphs  (a)  and  (b)  of  this 
section,  unless  OTS  objects  on 
supervisory  grounds. 

§S63b.385     May  I  impose  any  purchase 
limitations? 

(a)  You  may  limit  the  number  of 
shares  that  any  person,  group  of 
associated  persons,  or  persons  otherwise 
acting  in  concert,  may  subscribe  to 
between  one  percent  and  five  percent  of 
the  total  stock  sold.  If  you  set  a  limit  of 
five  percent,  you  may  provide  that  any 
person,  group  of  associated  persons,  or 
persons  otherwise  acting  in  concert 
subscribing  for  five  percent,  may 
purchase  more  than  five  percent  as  long 
as  the  total  amount  that  the  subscribers 
purchase  over  five  percent  does  not  in 
the  aggregate  exceed  10  percent  of  the 
total  stock  offering. 

fb)  You  may  require  persons 
exercising  subscription  rights  to 
purchase  a  minimum  number  of 
conversion  shares.  The  minimum 
number  of  shares  must  equal  the  lesser 
of  the  number  of  shares  obtained  by  a 
$500  subscription  or  25  shares. 

(c)  In  setting  purchase  limitations 
under  this  section,  you  may  not 
aggregate  conversion  shares  attributed  to 
a  person  in  your  tax-qualified  employee 
stock  ownership  plan  with  shares 
purchased  directly  by,  or  otherwise 
attributable  to,  that  person. 

§  S63b.390    Must  I  provide  a  purchase 
preference  to  persons  in  my  local 
community? 

(a)  In  your  subscription  offering,  you 
may  give  a  purchase  preference  to 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members  residing  in  your  local 
community. 

(b)  In  your  community  offering,  you 
must  give  a  purchase  preference  to 
natural  persons  residing  in  your  local 
community. 


§  563b.420 
conversion' 
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§  563b.395    What  other  conditions  apply 
when  I  offer  conversion  shares  in  a 
community  offering,  a  public  offering,  or 
both? 

la)  You  must  offer  and  sell  your  stock 
to  achieve  a  widespread  distribution  of 
the  stock. 

(b)  If  you  offer  shares  in  a  community 
offering,  a  public  offering,  or  both,  you 
must  first  fill  orders  for  your  stock  up 
to  a  maximum  of  two  percent  of  the 
conversion  stock  on  a  basis  that  will 
promote  a  widespread  distribution  of 
stock.  You  must  allocate  any  remaining 
shares  on  an  equal  number  of  shares  per 
order  basis  until  you  fill  all  orders. 

Completion  of  the  Offering 

§  563b.400    When  must  I  complete  the  sale 
of  my  stock? 

You  must  complete  all  sales  of  your 
stock  within  45  calendar  days  after  the 
last  day  of  the  subscription  period, 
unless  the  offering  is  extended  under 
§  563b. 405. 

§  563b.405     How  do  I  extend  the  offering 
period? 

(a)  You  must  request,  in  writing,  an 
extension  of  any  offering  period. 

(b)  OTS  may  grant  extensions  of  time 
to  sell  your  shares.  OTS  will  not  grant 
any  single  extension  of  more  than  90 
days. 

fc)  If  OTS  grants  your  request  for  an 
extension  of  time,  you  must  provide  a 
post-effective  amendment  to  the  offering 
circular  under  §  563b. 310  to  each  person 
who  subscribed  for  or  ordered  stock. 
Your  amendment  must  indicate  that 
OTS  extended  the  offering  period  and 
that  each  person  who  subscribed  for  or 
ordered  stock  may  increase,  decrease,  or 
rescind  their  subscription  or  order 
within  the  time  remaining  in  the 
extension  period 

Completion  of  the  Conversion 

§563b.420    When  must  1  complete  my 
conversion? 

(a)  You  must  select  a  date  for  the 

■  ompletion  of  the  conversion  that  is 
within  24  months  of  the  date  that  your 
members  approve  the  conversion.  Once 
OTS  approves  the  conversion,  it  will  not 
permit  extension  of  the  completion  date. 

(b)  Your  conversion  is  complete  on 
the  date  that  you  accept  the  offers  for 
your  stock. 

§  563b.425    Who  may  terminate  the 
conversion? 

(a)  Your  members  may  terminate  the 
conversion  by  failing  to  approve  the 
conversion  at  your  members'  meeting. 

(b)  You  may  terminate  the  conversion 
before  your  members'  meeting. 

(c)  You  may  terminate  the  conversion 
after  the  members'  meeting  only  if  OTS 
concurs. 


§  563b. 430     What  happens  to  my  otd 
charter? 

laj  If  you  are  a  federally  chartered 
mutual  savings  association  or  savings 
bank,  and  you  convert  to  a  federally 
chartered  stock  savings  association  or 
savings  bank,  you  must  apply  to  OTS  to 
amend  your  charter  and  bylaws 
consistent  with  part  552  of  this  chapter, 
as  part  of  yotu  application  for 
conversion.  You  may  only  include  OTS 
pre-approved  anti-takeover  provisions 
in  your  amended  charter  and  bylaws. 
See  12  CFR  552.4(b)(8).  OTS  will  state 
the  effective  date  of  your  charter 
amendments  in  its  approval  of  the 
conversion. 

(b)  If  you  are  a  state-chartered  mutual 
savings  association  or  savings  bank,  and 
you  convert  to  a  federally  chartered 
stock  savings  association  or  savings 
bank,  you  must  apply  to  OTS  for  a  new 
charter  and  bylaws  consistent  with  part 
552  of  this  chapter.  You  may  only 
include  OTS  pre-approved  anti-takeover 
provisions  in  your  charter  and  bylaws. 
See  12  CFR  552.4(b)(8).  OTS  will  state 
the  effective  date  of  yoiu"  charter 
amendments  with  its  approval  of  the 
conversion. 

(c)  If  you  are  a  federally  chartered 
mutual  savings  association  or  savings 
bank  and  you  convert  to  a  state- 
chartered  stock  savings  association 
under  this  part,  your  mutual  charter 
terminates  when  the  state  issues  a  stock 
charter.  You  must  promptly  file  a  copy 
of  yoiu-  new  state  stock  charter  with 
OTS.  If  you  were  a  federally  chartered 
mutual  savings  association  or  savings 
bank  and  you  convert  to  a  state- 
chartered  stock  savings  association,  you 
must  also  surrender  your  federal  charter 
to  OTS  for  cancellation  promptly  after 
the  state  issues  your  chairter. 

(d)  Your  new  or  amended  charter 
must  require  you  to  establish  and 
maintain  a  liquidation  accoimt  for 
eligible  and  supplemental  eligible 
account  holders  under  §  563b.450. 

§  563b.435    What  happens  to  my  corporate 
existence  after  conversion? 

Your  corporate  existence  will 
continue  following  your  conversion, 
unless  you  convert  to  a  state-chartered 
stock  savings  association  and  state  law 

prescribes  otherwise. 

§  563b.440     What  voting  rights  must  I 
provide  to  stockholders  after  the 
conversion? 

You  must  provide  your  stockholders 
with  exclusive  voting  rights,  except  as 
provided  in  §  563b. 445(c). 

§  563b.445     What  must  I  provide  my 
savings  account  holders? 

(a)  You  must  provide  each  savings 
account  holder,  without  payment,  a 


withdrawable  savings  account  or 
accounts  in  the  same  amoimt  and  under 
the  same  terms  and  conditions  as  their 
accounts  before  your  conversion. 

(b)  You  must  provide  a  liquidation 
accoimt  for  each  eligible  and 
supplemental  eligible  accoimt  holder 
under  §  563b.450. 

(c)  U  you  are  a  state-chartered  savings 
association  and  state  law  requires  you  to 
provide  voting  rights  to  savings  account 
holders  or  borrowers,  your  charter  must: 

(1)  Limit  these  voting  rights  to  the 
minimum  required  by  state  law;  and 

(2)  Require  you  to  solicit  proxies  from 
the  savings  account  holders  and 
borrowers  in  the  same  manner  that  you 
solicit  proxies  from  your  stockholders. 

Liquidation  Account 

§  563b.450    What  is  a  liquidation  account? 

(a)  A  liquidation  account  represents 
the  potential  interest  of  eligible  account 
holders  and  supplemental  eligible 
account  holders  in  your  net  worth  at  the 
time  of  conversion.  You  must  maintain 
a  sub-account  to  reflect  the  interest  of 
each  account  holder. 

(b)  Before  you  may  provide  a 
liquidation  distribution  to  common 
stockholders,  you  must  give  a 
liquidation  distribution  to  those  eligible 
account  holders  and  supplemental 
eligible  account  holders  who  hold 
savings  accounts  from  the  time  of 
conversion  until  liquidation. 

(c)  You  may  not  record  the  liquidation 
account  in  your  financial  statements. 
You  must  disclose  the  liquidation 
account  in  the  footnotes  to  your 
financial  statements. 

§  563b.455     What  is  the  initial  balance  of 
the  liquidation  account? 

The  uutiai  balance  of  the  liquidation 
account  is  your  net  worth  in  the 
statement  of  financial  condition 
included  in  the  final  offering  circular. 

§  563b  460    How  do  I  determine  the  Initial 

balances  o'  liquidation  sub-accounts? 

(a)(1)  You  determine  the  initial  sub- 
account balance  for  a  savings  account 
held  by  an  eligible  account  holder  by 
multiplying  the  initial  balance  of  the 
liquidation  account  by  the  following 
fraction:  The  numerator  is  the  qualifying 
deposit  in  the  savings  account  on  the 
eligibility  record  date.  The  denominator 
is  total  qualifying  deposits  of  all  eligible 
account  holders  on  that  date. 

(2)  You  determine  the  initial  sub- 
account balance  for  a  savings  account 
held  by  a  supplemental  eligible  account 
holder  by  multiplying  the  initial  balance 
of  the  liquidation  account  by  the 
following  fraction:  The  numerator  is  the 
qualifying  deposit  in  the  savings 
account  on  the  supplemental  eligibility 
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record  date.  The  denominator  is  total 
qualifying  deposits  of  all  supplemental 
eligible  accoimt  holders  on  that  date. 

(3)  If  an  account  holder  holds  a 
savings  accoimt  on  the  eligibility  record 
date  and  a  separate  savings  account  on 
the  supplemental  eligibility  record  date, 
you  must  compute  separate  sub- 
accounts for  the  qualifying  deposits  in 
the  savings  account  on  each  record  date. 

(b)  You  may  not  increase  the  initial 
sub-account  balances.  You  must 
decrease  the  initial  balance  under 
§  563b. 4 70  as  depositors  reduce  or  close 
their  accounts. 

§  563b  465     Do  account  holders  retain  any 
voting  rights  based  on  their  liquidation  sub- 
accourits^ 

Eligible  account  holders  or 
supplemental  eligible  account  holders 
do  not  retain  any  voting  rights  based  on 
their  liquidation  sub-accoimts. 

§  563b  470     Must  I  adjust  liquidation  sub- 
accounts? 

{a)(l)  You  must  reduce  the  balance  of 
an  eligible  account  holder's  or 
supplemental  eligible  account  holder's 
sub-account  if  the  deposit  balance  in  the 
account  holder's  savings  account  at  the 
close  of  business  on  any  annual  closing 
date,  which  for  purposes  of  this  section 
is  your  fiscal  year  end,  after  the  relevant 
eligibility  record  dates  is  less  than: 

U)  The  deposit  balance  in  the  account 
holder's  savings  account  at  the  close  of 
business  on  any  other  annual  closing 
date  after  the  relevemt  eligibility  record 
date;  or 

(ii)  The  qualifying  deposits  in  the 
accoimt  holder's  savings  account  on  the 
relevant  eligibility  record  date. 

(2)  The  reduction  must  be 
proportionate  to  the  reduction  in  the 
deposit  balance. 

(b)  If  you  reduce  the  balance  of  a 
liquidation  sub-account,  you  may  not 
subsequently  increase  it  if  the  deposit 
balance  increases. 

(c)  You  are  not  required  to  adjust  the 
liquidation  account  and  sub-account 
balances  at  each  annual  closing  date  if 
you  maintain  sufficient  records  to  make 
the  computations  if  a  liquidation  occurs. 

(d)  You  must  maintain  the  liquidation 
sub-account  for  each  account  holder  as 
long  as  the  account  holder  maintains  an 
account  with  the  same  Social  Security 
number. 

(e)  If  there  is  a  complete  liquidation, 
you  must  provide  each  account  holder 
with  a  liquidation  distribution  in  the 
amount  of  the  sub-account  balance. 

§  5636.475    What  is  a  liquidation? 

(dj  A  liquidation  is  a  sale  of  your 
assets  and  settlement  of  your  liabilities 
with  the  intent  to  cease  operations  and 
close.  Upon  liquidation,  you  must 


return  your  charter  to  the  govermnental 
agency  that  issued  it.  The  government 
agency  must  cancel  your  charter. 

(b)  A  merger,  consolidation,  or  similar 
combination  or  transaction  with  another 
depository  institution,  is  not  a 
liquidation.  If  you  are  involved  in  such 
a  transaction,  the  surviving  institution 
must  assume  the  liquidation  account. 

§  S63b.480    Does  the  liquidation  account 
affect  my  net  worth? 

No.  You  may  use  or  apply  any  of  your 
net  worth  accounts  notwithstanding  the 
existence  of  the  liquidation  account, 
except  as  provided  in  §  563b. 520. 

§  563b. 485     What  Qrovlsion  must  I  include 
in  my  new  federal  charter^ 

If  you  convert  to  federal  stock  form, 
you  must  include  the  following 
provision  in  your  new  charter: 
"Liquidation  Account.  Under  OTS 
regulations,  the  association  must 
establish  and  maintain  a  liquidation 
account  for  the  benefit  of  its  savings 

account  holders  as  of .  If  the 

association  undergoes  a  complete 
liquidation,  it  must  comply  with  OTS 
regulations  with  respect  to  the  amount 
and  priorities  on  liquidation  of  each  of 
the  savings  account  holder's  interests  in 
the  liquidation  account.  A  savings 
account  holder's  interest  in  the 
liquidation  account  does  not  entitle  the 
savings  account  holder  to  any  voting 
rights." 

Post-Conversion 

§  563b. 500     May  t  implement  a  stock  option 
plan  or  management  or  employee  stock 
t}enefit  plan? 

(a)  You  may  implement  a  stock  option 
plan  or  management  or  employee  stock 
benefit  plan  within  12  months  after  your 
conversion,  if  you  meet  all  of  the 
following  requirements. 

(1)  You  disclose  the  plans  in  your 
proxy  statement  and  offering  circular 
and  indicate  in  the  offering  circular  that 
there  will  be  a  separate  vote  on  the 
plans  at  least  six  months  after  the 
conversion. 

(2)  You  do  not  grant  stock  options 
under  your  stock  option  plan  in  excess 
of  10  percent  of  shares  that  you  issued 
in  the  conversion. 

(3)  You  do  not  permit  your 
management  stock  benefit  plans,  in  the 
aggregate,  to  hold  more  than  three 
percent  of  the  shares  that  you  issued  in 
the  conversion.  However,  if  you  have 
tangible  capital  of  10  percent  or  more 
following  the  conversion,  OTS  may 
permit  you  to  establish  a  management 
stock  benefit  plan  that  holds  up  to  four 
percent  of  the  shares  that  you  issued  in 
the  conversion. 


(4)  You  do  not  permit  your  tax- 
qualified  employee  stock  benefit  plan(s) 
and  your  management  stock  benefit 
plans,  in  the  aggregate,  to  hold  more 
than  10  percent  of  the  shares  that  you 
issued  in  the  conversion.  However,  if 
you  have  tangible  capital  of  10  percent 
or  more  following  the  conversion,  OTS 
may  permit  your  tax-qualified  employee 
stock  benefit  plan{s)  and  your 
management  stock  benefit  plans,  in  the 
aggregate,  to  hold  up  to  12  percent  of 
the  shares  that  you  issued  in  the 
conversion. 

(5)  No  individual  receives  more  than 
25  percent  of  the  shares  under  any  plan. 

(6)  Your  directors  who  are  not  your 
employees  do  not  receive  more  than  five 
percent  of  the  shcues  of  any  plan 
individually,  or  30  percent  of  the  shares 
of  any  plan  in  the  aggregate. 

(7)  Your  shareholders  approve  each 
plan  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  a  duly  called 
meeting  before  you  establish  or 
implement  the  plan.  You  may  not  hold 
this  meeting  until  six  months  after  your 
conversion.  If  you  are  a  subsidiary  of  a 
mutual  holding  company,  a  majority  of 
the  total  votes  eligible  to  be  cast  (other 
than  your  parent  mutual  holding 
company)  must  approve  each  plan 
before  you  may  establish  or  implement 
the  plan. 

(8)  When  you  distribute  proxies  or 
related  material  to  shareholders  in 
connection  with  the  vote  on  a  plan,  you 
state  that  the  plan  complies  with  OTS 
regulations,  and  that  OTS  does  not 
endorse  or  approve  the  plan  in  any  way. 
You  may  not  make  any  written  or  oral 
representation  to  the  contrary. 

(9)  You  do  not  grant  stock  options  at 
less  than  the  market  price  at  the  time  of 
grant. 

(10)  You  do  not  use  stock  issued  at 
the  time  of  conversion  to  fund 
management  or  employee  stock  benefit 
plans. 

(11)  Your  plan  does  not  begin  to  vest 
earlier  than  one  year  after  your 
shareholders  approve  the  plan,  and  does 
not  vest  at  a  rate  exceeding  20  percent 

a  year. 

(12)  Your  plan  permits  accelerated 
vesting  only  for  disability  or  death,  or  if 
you  undergo  a  change  of  control. 

(13)  Your  plan  provides  that  your 
executive  officers  or  directors  must 
exercise  or  forfeit  their  options  in  the 
event  the  institution  becomes  critically 
undercapitalized  (as  defined  in  §  565.4), 
is  subject  to  OTS  enforcement  action,  or 
receives  a  capital  directive  under 
§565.7. 

(14)  You  file  a  copy  of  the  approved 
stock  option  plan  or  management  or 
employee  stock  benefit  plan  with  OTS 
and  certify  to  OTS  in  writing  that  the 
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plan  approved  by  the  shareholders  is 
the  same  plan  that  you  filed  with,  and 
disclosed  in,  the  proxy  materials. 

(15)  You  file  the  plan  and  the 
certification  with  OTS  within  five 
calendar  days  after  your  shareholders 
approve  the  plan. 

(b)  You  may  provide  dividend 
equivalent  rights  or  dividend 
adjustment  rights  to  allow  for  stock 
splits  or  other  adjustments  to  your  stock 
in  stock  option  plans  or  management  or 
employee  stock  benefit  plans  under  this 
section. 

(c)  If  the  plan  is  adopted  more  than 
one  year  following  your  conversion,  any 
material  amendments  to  the 
requirements  in  paragraph  (a)  of  this 
section  must  be  ratified  by  your 
shareholders. 

§5636.505     May  my  directors,  officers,  and 
their  associates  freely  trade  shares? 

(a)  Directors  and  officers  who 
purchase  conversion  shares  may  not  sell 
the  shares  for  one  year  after  the  date  of 
piuchase,  except  that  in  the  event  of  the 
death  of  the  officer  or  director,  the 
successor  in  interest  may  sell  the  shares. 

fb)  You  must  include  notice  of  the 
restriction  described  in  paragraph  (a)  of 
this  section  on  each  certificate  of  stock 
that  a  director  or  officer  purchases 
during  the  conversion  or  receives  in 
connection  with  a  stock  dividend,  stock 
split,  or  otherwise  with  respect  to  such 
.    restricted  shares. 
1 1       (c)  You  must  instruct  your  stock 
transfer  agent  about  the  transfer 
restrictions  in  this  section. 

(d)  For  three  years  after  you  convert, 
your  officers,  directors,  and  their 
associates  may  purchase  your  stock  only 
from  a  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Commission.  However,  your  officers, 
directors,  and  their  associates  may 
engage  in  a  negotiated  transaction 
involving  more  than  one  percent  of  your 
outstanding  stock,  and  may  piuchase 
stock  through  any  of  your  management 
or  employee  stock  benefit  plans. 

§563b.510     May  I  repurchase  shares  after 
conversion? 

(a)  You  may  not  repiu^chase  yovu" 
shares  in  the  first  year  after  the 
conversion  except: 

(1)  You  may  make  open  market 
repurchases  of  up  to  five  percent  of  your 
outstanding  stock  in  the  first  year  after 
the  conversion  if  you  file  a  notice  under 
§  563b. 515(a)  and'OTS  does  not 
disapprove  your  repurchase.  OTS  will 
not  approve  such  repurchases  unless  the 
repurchase  meets  the  standards  in 
§  563b. 515(c),  and  the  repurchase  is 
consistent  with  paragraph  (c)  of  this 
section. 


(2)  You  may  repurchase  qualifying 
shares  of  a  director  or  conduct  an  OTS 
approved  repurchase  made  to  all 
shareholders  of  your  association. 

(b)  After  the  first  year,  you  may 
repiu-chase  your  shares,  subject  to  all 
other  applicable  regulatory  and 
supervisory  restrictions  and  paragraph 
(c)  of  this  section. 

(c)  All  stock  repurchases  are  subject  to 
the  following  restrictions. 

(1)  You  may  not  repurchase  your 
shares  if  the  repurchase  will  reduce 
your  regulatory  capital  below  the 
amount  required  for  your  liquidation 
account  under  §  563b.450.  You  must 
comply  with  the  capital  distribution 
requirements  at  part  563,  subpart  E  of 
this  chapter. 

(2)  The  restrictions  on  share 
repurchases  apply  to  a  charitable 
organization  under  §  563b.550.  You 
must  aggregate  purchases  of  shares  by 
the  charitable  organization  with  your 
repurchases. 

§5636.515    What  Information  must  I 
provide  to  OTS  before  I  repurchase  my 
shares? 

(a)  To  repurchase  stock  in  the  first 
year  following  conversion,  you  must  file 
a  vkrritten  notice  with  the  OTS.  You  must 
provide  the  following  information: 

(1)  Your  proposed  repurchase 
program; 

(2)  The  effect  of  the  repurchases  on 
your  regulatory  capital;  and 

(3)  The  extraordinary  circumstances 
necessitating  the  repiu-chases. 

(b)  You  must  file  your  notice  with 
your  Regional  Director,  with  a  copy  to 
the  Chief  Counsel's  Office,  Business 
Transactions  Division,  at  least  ten  days 
before  you  begin  your  repurchase 
program. 

(c)  You  may  not  repurchase  your 
shares  if  OTS  disapproves  your 
repurchase  program.  OTS  will 
disapprove  your  repurchase  program  if: 

(1)  Your  repurchase  program  will 
adversely  affect  your  financial 
condition; 

(2)  You  fail  to  submit  sufficient 
information  to  evaluate  your  proposed 
repurchases; 

(3)  You  do  not  demonstrate 
extraordinary  circumstances  and  a 
compelling  and  valid  business  purpose 
for  the  shares  repurchases;  or 

(4)  Your  repurchase  program  would 
be  contrary  to  other  applicable 
regulations. 

§  563b. 520     May  I  declare  or  pay  dividends 
after  I  convert? 

(aj  You  may  declare  or  pay  a  dividend 
on  yoiu'  shares  after  you  convert,  unless 
the  dividend  will  reduce  yoiu- 
regulatory  capital  below  the  amount 


required  for  vour  liquidation  account 
under  §  563b.450. 

(b)  You  must  comply  with  all  capital 
requirements  under  part  567  of  this 
chapter  after  you  declare  or  pay 
dividends. 

(c)  You  must  comply  with  the  capital 
distribution  requirements  under  part 
563,  subpart  E  of  this  chapter. 

(d)  You  may  not  return  any  capital  to 
piirchasers  in  the  first  year  following 
conversion.  You  may  only  retiun  capital 
to  purchasers  after  the  first  year,  if  the 
return  of  capital  is  consistent  with  yoiir 
business  plan. 

§  563b. 525    Who  may  acquire  my  shares 
after  I  convert? 

(a)  For  three  years  after  you  convert, 
no  person  may,  directly  or  indirectly, 
acquire  or  offer  to  acquire  the  beneficial 
ov«iership  of  more  than  ten  percent  of 
any  class  of  your  equity  securities 
without  OTS's  prior  written  approval.  If 
a  person  violates  this  prohibition,  you 
may  not  permit  the  person  to  vote 
shares  in  excess  of  ten  percent,  and  may 
not  count  these  shares  in  any 
shareholder  vote. 

(b)  A  person  acquires  beneficial 
ownership  of  more  than  ten  percent  of 
a  class  of  shares  when  he  or  she  holds 
any  combination  of  yoiu  stock  or 
revocable  or  irrevocable  proxies  under 
circumstances  that  give  rise  to  a 
conclusive  control  determination  or 
rebuttable  control  determination  under 
§§  574.4(a)  and  (b)  of  this  chapter.  OTS 
will  presimie  that  a  person  has  acquired 
shares  if  the  acquiror  entered  into  a 
binding  written  agreement  for  the 
transfer  of  shares.  For  purposes  of  this 
section,  an  offer  is  made  when  it  is 
communicated.  An  offer  does  not 
include  non-binding  expressions  of 
understanding  or  letters  of  intent 
regarding  the  terms  of  a  potential 
acquisition. 

(c)  Notvdthstanding  the  restrictions  in 
this  section: 

(1)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  any  offer  with 
a  view  toward  public  resale  made 
exclusively  to  you,  to  the  underwriters, 
or  to  a  selling  group  acting  on  your 
behalf. 

(2)  Unless  OTS  objects  in  writing,  any 
person  may  offer  or  announce  an  offer 
to  acquire  up  to  one  percent  of  any  class 
of  shares.  In  computing  the  one  percent 
limit,  the  person  must  include  ell  of  his 
or  her  acquisitions  of  the  same  class  of 
shares  during  the  prior  12  months. 

(3)  A  corporation  whose  ownership  is, 
or  will  be,  substantially  the  same  as 
your  ownership  may  acquire  or  offer  to 
acquire  more  than  ten  percent  of  your 
common  stock,  if  it  makes  the  offer  or 
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acquisition  more  than  one  year  after  you 
convert. 

(4)  One  or  more  of  your  tax-qualified 
employee  stock  benefit  plans  may 
acquire  your  shares,  if  the  plan  or  plans 
do  not  beneficially  own  more  than  25 
percent  of  any  class  of  your  shares  in 
the  aggregate. 

(5)  An  acquiror  does  not  have  to  file 
a  separate  application  to  obtain  OTS 
approval  under  paragraph  (a)  of  this 
section,  if  the  acquiror  files  an 
application  under  part  574  of  this 
chapter  that  specifically  addresses  the 
criteria  listed  under  paragraph  (d)  of 
this  section  and  you  do  not  oppose  the 
proposed  acquisition. 

(d)  OTS  may  deny  an  application 
under  paragraph  (a)  of  this  section  if  the 
proposed  acquisition: 

(1)  Is  contrary  to  the  purposes  of  this 
part; 

(2)  Is  manipulative  or  deceptive; 

(3)  Subverts  the  fairness  of  the 
conversion; 

(4)  Is  likely  to  injure  you; 

(5)  Is  inconsistent  with  your  plan  to 
meet  the  credit  and  lending  needs  of 
your  proposed  market  area; 

(6)  Otherwise  violates  law  or 
regulation;  or 

(7)  Does  not  prudently  deploy  your 
conversion  proceeds. 

§  563b. 530    What  other  requirements  apply 
after  I  convert? 

After  you  convert,  you  must: 

(a)  Promptly  register  your  shares 
under  the  Securities  Exchange  Act  of 
1934.  You  may  not  deregister  the  shares 
for  three  years. 

(b)  Encourage  and  assist  a  market 
maker  to  establish  and  to  maintain  a 
market  for  your  shares.  A  market  maker 
for  a  security  is  a  dealer  who: 

(1)  Regularly  publishes  bona  fide 
competitive  bid  and  offer  quotations  for 
the  security  in  a  recognized  inter-dealer 
quotation  system; 

(2)  Furnishes  bona  fide  competitive 
bid  and  offer  quotations  for  the  security 
on  request;  or 

(3)  May  effect  transactions  for  the 
security  in  reasonable  quantities  at 
quoted  prices  with  other  brokers  or 
dealers. 

(c)  Use  your  best  efforts  to  list  your 
shares  on  a  national  or  regional 
securities  exchange  or  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  system. 

(d)  File  all  post-conversion  reports 
that  OTS  requires. 


Contributions  to  Charitable 
Organizations 

§563b.550    May  I  donate  conversion 
shares  or  conversion  proceeds  to  a 
charitable  organization? 

You  may  contribute  some  of  your 
conversion  shares  or  proceeds  to  a 
charitable  organization  if: 

(a)  Your  plan  of  conversion  provides 
for  the  proposed  contribution; 

(b)  Your  members  approve  the 
proposed  contribution;  and 

(c)  The  IRS  approves  the  charitable 
organization  as  a  tax-exempt  charitable 
organization  under  the  Internal  Revenue 
Code. 

§  563b.555    How  do  my  members  approve 
a  charitable  contribution? 

At  the  meeting  to  consider  your 
conversion,  your  members  must 
separately  approve  by  at  least  a  majority 
of  the  total  eligible  votes,  a  contribution 
of  conversion  shares  or  proceeds. 

§  563b.560    How  much  may  I  contribute  to 
a  charitable  organization? 

You  may  contribute  a  reasonable 
amount  of  conversion  shares  or 
proceeds  to  a  charitable  organization  if 
your  contribution  will  not  exceed  limits 
for  charitable  deductions  imder  the 
Internal  Revenue  Code,  and  OTS  does 
not  object  on  supervisory  grounds. 
Except  in  extraordinary  circumstances, 
OTS  will  not  object  on  supervisory 
grounds  if  you  contribute  an  aggregate 
amount  of  eight  percent  or  less  of  the 
conversion  shares  or  proceeds. 

§  5636.565    What  must  the  charitable 
organization  include  in  its  organizational 
documents? 

The  charitable  organization's  charter 
and  bylaws  (or  trust  agreement),  gift 
instnunent,  and  operating  plan  must 
provide  that: 

(a)  The  charitable  organization's 
purpose  is  to  serve  and  make  grants  in 
your  local  community; 

(h)  As  long  as  the  cnaritable 
organization  controls  shares,  you  must 
consider  those  shares  as  voted  in  the 
same  ratio  as  all  other  shares  voted  on 
each  proposal  considered  by  your 
shareholders; 

(c)  For  at  least  five  years  after  its 
organization,  one  seat  on  the  charitable 
organization's  board  of  directors  (or 
board  of  trustees)  is  reserved  for  an 
independent  director  (or  trustee)  fi-om 
your  local  community.  This  director 
may  not  be  your  officer,  director,  or 
employee,  or  your  affiliate's  officer, 
director,  or  employee,  and  should  have 
experience  with  local  community 
charitable  organizations  and  gremt 
making;  and 

(d)  For  at  least  five  years  after  its 
organization,  one  seat  on  the  charitable 


organization's  board  of  directors  (or 
board  of  trustees)  is  reserved  for  a 
director  from  your  board  of  directors. 

§  563b.570    How  do  I  address  conflicts  of 

interest  Involving  my  directors^ 

(a)  A  person  who  is  your  director, 
officer,  or  employee,  or  a  person  who 
has  the  power  to  direct  your 
management  or  policies,  or  otherwise 
owes  a  fiduciary  duty  to  you  (for 
example,  holding  company  directors) 
and  who  will  serve  as  an  officer, 
director,  or  employee  of  the  charitable 
organization,  is  subject  to  §  563.200  of 
this  chapter.  See  Form  AC  (Exhibit  9) 
for  further  information  on  operating 
plans  and  conflict  of  interest  plans. 

(b)  Before  your  board  of  directors  may 
adopt  a  plan  of  conversion  that  includes 
a  charitable  organization,  you  must 
identify  your  directors  that  will  serve  on 
the  charitable  organization's  board. 
These  directors  may  not  participate  in 
your  board's  discussions  concerning 
contributions  to  the  charitable 
organization,  and  may  not  vote  on  the 
matter. 

§  563b. 575    What  other  requirements  apply 
to  charitable  organizations? 

(a)  The  charitable  organization's 
charter  and  bylaws  (or  trust  agreement) 
and  the  gift  instrument  for  the 
contribution  must  provide  that: 

(1)  OTS  may  examine  the  charitable 
organization  at  the  charitable 
organization's  expense; 

(2)  The  charitable  organization  must 
comply  with  all  supervisory  directives 
that  OTS  imposes; 

(3)  The  charitable  organization  must 
provide  OTS  with  a  copy  of  the  annual 
report  that  the  charitable  organization 
submitted  to  the  IRS; 

(4)  The  charitable  organization  must 
operate  according  to  written  policies 
adopted  by  its  board  of  directors  (or 
board  of  trustees),  including  a  conflict  of 
interest  policy;  and 

(5)  The  charitable  organization  may 
not  engage  in  self-dealing,  and  must 
comply  with  all  laws  necessary  to 
maintain  its  tax-exempt  status  under  the 
Internal  Revenue  Code. 

(b)  You  must  include  the  following 
legend  in  the  stock  certificates  of  shares 
that  you  contribute  to  the  charitable 
organization  or  that  the  charitable 
organization  otherwise  acquires:  "The 
board  of  directors  must  consider  the 
shares  that  this  stock  certificate 
represents  as  voted  in  the  same  ratio  as 
all  other  shares  voted  on  each  proposal 
considered  by  the  shareholders,  as  long 
as  the  shares  are  controlled  by  the 
charitable  organization." 

(c)  OTS  may  review  the  compensation 
paid  to  charitable  organization  directors 
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(or  trustees)  who  are  not  your  directors, 
employees,  or  affiliates. 

(a)  After  you  complete  your  stock 
offering,  you  must  submit  four  executed 
copies  of  the  following  documents  to 
the  OTS  Applications  Filing  Room  in 
Washington,  and  three  executed  copies 
to  the  OTS  Regional  Office:  the 
charitable  organization's  charter  and 
bylaws  (or  trust  agreement),  operating 
plan,  conflict  of  interest  policy,  and  the 
gift  instrument  for  your  contributions  of 
either  stock  or  cash  to  the  charitable 
organization. 

Subpart  B — Voluntary  Supervisory 
Conversions 

§  563b.600    What  does  this  subpart  do'' 

laj  You  must  comply  wuh  this 
subpart  to  engage  in  a  voluntary 
supervisory'  conversion.  This  subpart 
applies  to  all  voluntary  supervisory 
conversions  under  sections  5(i)(l),  {i)(2), 
and  (p)  of  the  Home  Owners'  Loan  Act 
(HOLA),  12  U.S.C.  1464(i)(l).  (i)(2),  and 
(p)^ 

(b)  Subpart  A  of  this  part  also  applies 
to  a  voluntary  supervisory  conversion, 
unless  a  requirement  is  clearly 
inapplicable. 

§  563b.605     How  may  I  conduct  a  voluntary 
supervisory  conversion? 

(a)  You  may  sell  your  shares  or  the 
shares  of  a  holding  company  to  the 
public  under  the  requirements  of 
subpart  A  of  this  part. 

(b)  You  may  convert  to  stock  form  by 
merging  into  an  interim  federal-or  state- 
chartered  stock  association. 

(c)  You  may  sell  your  shares  direcUy 
to  an  acquirer,  who  may  be  a  person, 
company,  depository  institution,  or 
deoositorv  institution  holding  company 

fd)  You  may  merge  or  consolidate 
with  an  existing  or  newly  created 
depository  institution.  The  merger  or 
consolidation  must  be  authorized  by, 
and  is  subject  to,  other  applicable  laws 
and  regulations. 

§  563b. 610    Do  my  members  have  rights  in 
a  voluntary  supervisory  conversion? 

Your  members  do  not  have  the  right 
to  approve  or  participate  in  a  voluntary 
supervisory  conversion,  and  will  not 
have  any  legal  or  beneficial  ownership 
interests  in  the  converted  association, 
unless  OTS  provides  otherwise.  Your 
members  may  have  interests  in  a 
liquidation  account,  if  one  is 
established 

Eligibility 

§  563b.625    When  Is  a  SAIF-insured 
savings  association  eligible  for  a  voluntary 
supervisory  conversion? 

(aKl)  You  may  be  eligible  to  convert 
uiider  this  subpart  if: 


(i)  You  are  a  SAJF-tnsured  savings 
association; 

(ii)You  are  significantly 
imdercapitalized  (or  you  are 
imdercapitalized  and  a  standard 
conversion  that  would  make  you 
adequately  capitalized  is  not  feasible); 
and 

(iii)  You  will  be  a  viable  entity 
following  the  conversion. 

(2)  You  vdll  be  a  viable  entity 
following  the  conversion  if  you  satisfy 
all  of  the  following. 

(i)  You  will  be  adequately  capitalized 
as  a  result  of  the  conversion. 

(ii)  You,  your  proposed  conversion, 
and  your  acquirer(s)  comply  with 
applicable  supervisory  policies. 

(iii)  The  transaction  is  in  yoiu-  best 
interest,  and  the  best  interest  of  the 
federal  deposit  insurance  funds,  and  the 
public. 

(iv)  The  transaction  will  not  injure  or 
be  detrimental  to  you,  the  federal 
deposit  insurance  funds,  or  the  public 
interest. 

fb)  If  you  are  a  SAIF-insured  savings 
association,  you  may  be  eligible  to 
convert  under  this  subpart  and  section 
5(p)  of  the  Home  Owners'  Loan  Act,  12 
U.S.C.  1464(p)  if  one  of  the  following 
occurs: 

(1)  Severe  financial  conditions 
threaten  your  stability  and  a  conversion 
is  likely  to  improve  your  financial 
condition; 

(2)  FDIC  will  assist  you  under  section 
1 3  of  the  Federal  Deposit  Insurance  Act, 
12  U.S.C.  1823;  or 

(3)  You  are  in  receivership  and  a 
conversion  will  assist  vou 

§  563b. 630     When  is  a  BIF-insjred  savings 
association  eligible  for  a  voluntary 
supervisory  conversion? 

If  you  are  a  BIF-insured  savings 
association  you  may  be  eligible  to 
convert  under  this  subpart  if: 

(a)  FDIC  certifies  imder  section 
5(o)(2)(c)  of  die  HOLA  diat  severe 
financial  conditions  threaten  your 
stabUity  and  that  the  voluntary 
supervisory  conversion  is  likely  to 
improve  your  financial  condition,  and 
OTS  concurs  with  this  certification;  or 

(b)  You  meet  the  following 
conditions: 

(1)  Your  liabilities  exceed  your  assets, 
cis  calculated  under  generally  accepted 
accounting  principles,  assuming  you  are 
a  going  concern;  and 

(2)  You  will  issue  a  sufficient  amount 
of  permanent  capital  stock  to  meet  your 
applicable  FDIC  capital  requirement 
immediately  upon  completion  of  the 
conversion,  or  FDIC  determines  that  you 
will  achieve  an  acceptable  capital  level 
within  an  acceptable  time  period. 


Plan  of  Supervisory  Conversion 

§  563b.650    What  must  I  include  in  my  plan 
of  voluntary  supervisory  conversion? 

A  majority  of  your  board  of  directors 
must  adopt  a  plan  of  voluntary 
supervisory  conversion.  You  must 
include  all  of  the  following  information 
in  your  plan  of  voluntary  supervisory 
conversion. 

(a)  Your  name  and  address. 

(b)  The  name,  address,  date  and  place 
of  birth,  and  social  security  number  of 
each  proposed  purchaser  of  conversion 
shares  and  a  description  of  that 
purchaser's  relationship  to  you. 

(c)  The  title,  per-unit  par  value, 
number,  and  per-unit  and  aggregate 
offering  price  of  shares  that  you  will 
issue. 

(d)  The  number  and  percentage  of 
shares  that  each  investor  will  purchase. 

(e)  The  aggregate  number  and 
percentage  of  shares  that  each  director, 
officer,  and  any  affiliates  or  associates  of 
the  director  or  officer  will  purchase. 

(f)  A  description  of  any  liquidation 
account. 

(g)  Certified  copies  of  all  resolutions 
of  your  board  of  directors  relating  to  the 
conversion. 

Voluntarv  Supenisory  Conversion 
Application 

§  563b  660     What  must  I  include  in  my 

voluntary  SuperviSO'%-  conversion 
application'' 

You  must  submit  a  volimtary 
supervisory  conversion  application  to 
OTS  under  this  subpart.  'You  must 
include  all  of  the  following  information 
and  documents  in  your  conversion 
application. 

(a)  Eligibility.  (1)  Evidence 
establishing  that  you  meet  the  eligibility 
requirements  under  §§  563b. 625  or 

1f&63b.630. 

(2)  An  opinion  of  qualified, 
independent  counsel  or  an  independent, 
certified  public  accountant  regarding 
the  tax  consequences  of  the  conversion, 
or  an  IRS  ruling  indicating  that  the 
transaction  qualifies  as  a  tax-fi-ee 
reorganization. 

(3)  An  opinion  of  independent 
counsel  indicating  that  applicable  state 
law  authorizes  the  voluntary 
supervisory  conversion,  if  you  are  a 
state-chartered  savings  association 
converting  to  state  stock  form. 

(b)  Plan  of  conversion.  A  plan  of 
voluntary  supervisory  conversion  that 
complies  vfiih  §  563b.650. 

(c)  Business  plan.  A  business  plan 
that  complies  with  §  563b.  105,  where 
required  by  OTS. 

(d)  Financial  data.  (1)  Your  most 
recent  audited  financial  statements  and 
Thrift  Financial  Report.  You  must 
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explciin  how  your  current  capital  levels 
make  you  eligible  to  engage  in  a 
voluntary  supervisory  conversion  imder 
§§563b.625or563b.630. 

(2)  A  description  of  your  estimated 
conversion  expenses. 

(3)  Evidence  supporting  the  value  of 
any  non-cash  asset  contributions. 
Appraisals  must  be  acceptable  to  OTS 
and  the  non-cash  asset  must  meet  all 
other  OTS  policy  guidelines.  See  Thrift 
Activities  Handbook  Section  110  for 
guidelines. 

(4)  Pro  forma  financial  statements  that 
reflect  the  effects  of  the  transaction.  You 
must  identify  your  tangible,  core,  and 
risk-based  capital  levels  and  show  the 
adjustments  necessary  to  compute  the 
capital  levels.  You  must  prepare  your 
pro  forma  statements  in  conformance 
with  OTS  regulations  and  policy. 

(e)  Proposed  documents.  (1)  Your 
proposed  charter  and  bylaws. 

(2)  Your  proposed  stock  certificate 
form. 

(f)  Agreements.  (1)  A  copy  of  any 
agreements  between  you  and  proposed 
purchasers. 

(2)  A  copy  and  description  of  all 
existing  and  proposed  employment 
contracts.  You  must  describe  the  term, 
salary,  and  severance  provisions  of  the 
contract,  the  identity  and  background  of 
the  officer  or  employee  to  be  employed, 
and  the  amount  of  any  conversion 
shares  to  be  purchased  by  the  officer  or 
employee  or  his  or  her  affiliates  or 
associates. 

(g)  Related  applications.  (1)  All  filings 
required  under  die  securities  offering 
rules  of  12  CFR  parts  563b  and  563g. 

(2)  Any  required  Holding  Company 
Act  application.  Control  Act  notice,  or 
rebuttal  submission  under  part  574  of 
this  chapter,  including  prior-conduct 
certifications  xmder  Regulatory  Bulletin 
20. 

(3)  A  subordinated  debt  application,  if 
applicable. 

(4)  Applications  for  permission  to 
organize  a  stock  association  and  for 
approval  of  a  merger,  if  applicable,  and 
a  copy  of  any  application  for  Federal 
Home  Loan  Bank  membership,  and 
FDIC  insurance  of  accounts,  if 
applicable. 

(5)  A  statement  describing  any  other 
applications  required  under  federal  or 
state  banking  laws  for  all  transactions 
related  to  your  conversion,  copies  of  all 
dispositive  dociunents  issued  by 
regulatory  authorities  relating  to  the 
applications,  and,  if  requested  by  OTS, 
copies  of  the  applications  and  related 
documents. 

(h)  Waiver  request.  A  description  of 
any  of  the  features  of  your  application 
that  do  not  conform  to  the  requirements 


of  this  subpart,  including  any  request 
for  waiver  of  these  requirements. 

OTS  Review  of  the  VoluntaiT 
Supervisory  Conversion  Application 

§5636.670     Will  OTS  approve  my  voluntary 
supervisory  conversion  application? 

OTS  will  generally  approve  youi 
application  to  engage  in  a  voluntary 
supervisory  conversion  unless  it 
determines: 

(a)  You  do  not  meet  the  eligibility 
requirements  for  a  voluntary 
supervisory  conversion  under 

§§  563b.625  or  563b. 630  or  because  the 
proceeds  from  the  sale  of  your 
conversion  stock,  less  the  expenses  of 
the  conversion,  would  be  insufficient  to 
satisfy  any  applicable  viability 
requirement; 

(b)  The  transaction  is  detrimental  to 
or  would  cause  potential  injury  to  you 
or  the  Federal  deposit  insiuance  funds 
or  is  contrary  to  the  public  interest; 

(c)  You  or  your  acquirer,  or  the 
controlling  parties  or  directors  and 
officers  of  you  or  your  acquirer,  have 
engaged  in  unsafe  or  unsound  practices 
in  connection  with  the  voluntary 
supervisory  conversion;  or 

(d)  You  fail  to  justify  an  employment 
contract  incidental  to  the  conversion,  or 
the  employment  contract  will  be  an 
unsafe  or  unsound  practice  or  represent 
a  sale  of  control.  In  a  voluntary 
supervisory  conversion,  OTS  generally 
will  not  approve  employment  contracts 
of  more  than  one  year  for  yoiu'  existing 
management. 

§5636.675    What  conditions  will  OTS 
impose  on  an  approval? 

(a)  OTS  will  condition  approval  of  a 
voluntary  supervisory  conversion 
application  on  all  of  the  following. 

(1)  You  must  complete  the  conversion 
stock  sale  within  three  months  after 

OTS  approves  your  application.  OTS 
may  grant  an  extension  for  good  cause. 

(2)  You  must  comply  with  all  filing 
requirements  of  Parts  563b  and  563g  of 
this  chapter. 

(3)  You  must  submit  an  opinion  of 
independent  legal  counsel  indicating 
that  the  sale  of  your  shares  complies 
with  all  applicable  state  securities  law 
requirements. 

(4)  You  must  comply  with  all 
applicable  laws,  rules,  and  regulations. 

(5)  You  must  satisfy  any  other 
requirements  or  conditions  OTS  may 
impose. 

(d)  OTS  may  condition  approval  of  a 
voluntary  supervisory  conversion 
application  on  either  of  the  following: 

(1)  You  must  satisfy  any  conditions 
and  restrictions  OTS  imposes  to  prevent 
unsafe  or  unsound  practices,  to  protect 
the  deposit  insurance  funds  and  the 


public  interest,  and  to  prevent  potential 
injury  or  detriment  to  you  before  and 
after  the  conversion.  OTS  may  impose 
these  conditions  and  restrictions  on  you 
(before  and  after  the  conversion),  yoiu" 
acquirer,  and  controlling  parties, 
directors  and  officers  of  you  or  your 
acquirer;  or 

(2)  You  must  infuse  a  larger  amount 
of  capital,  if  necessary  for  safety  and 
soundness  reasons. 

Offers  and  Sales  of  Stock 

§  5636.680     How  do  I  sell  my  shares? 

If  you  convert  under  this  subpart,  you 
must  offer  and  sell  your  shares  under 
Part  563g  of  this  chapter. 

Post-Conversion 

§  5636.690    Who  may  not  acquire 
additional  shares  after  the  voluntary 
supervisory  conversion? 

For  three  years  after  the  completion  of 
a  voluntary  supervisory  conversion, 
neither  you  nor  any  of  your  controlling 
shareholder(s)  may  acquire  shares  from 
minority  shareholders  without  OTS's 
prior  approval. 

PART  575— MUTUAL  HOLDING 
COMPANIES 

2.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  1828,  2901. 

§575.2     [Amended] 

3.  Section  575.2(a)  is  amended  by 
removing  the  phrase  "12  CFR  563b.2", 
and  by  adding  in  lieu  thereof  the  phrase 
"563b.25  of  this  chapter". 

§575.4    [Amended] 

4.  Section  575.4(c)(2)  is  amended  by 
removing  the  phrase  "economical  home 
financing",  and  by  adding  in  lieu 
thereof  the  phrase  "the  credit  and 
lending  needs  of  your  proposed  market 
area". 

5.  Section  575.7  is  amended  by: 

a.  Adding  a  new  first  sentence  to 
paragraph  (a); 

b.  Removing,  in  paragraph  {a)(7),  the 
phrase  "§  563b.  11  of  this  chapter",  and 
by  adding  in  lieu  thereof  the  phrase 

"§  563b. 200(c)  of  this  chapter"; 

c.  Removing,  in  paragraph  fb)(l),  the 
phrase  "  §  563b. 7"  where  it  appears  in 
the  first  and  second  sentences,  and  by 
adding  in  lieu  of  both  phrases  the 
phrase  "part  563b  of  this  chapter": 

d.  Removing,  in  paragraph  fb)(2),  the 
phrase  "§  563b. 7(c)",  and  by  adding  in 
lieu  thereof  the  phrase  "§  563b, 330". 

e.  Removing,  in  paragraph  (d)(6)(i), 
the  phrase  "12  CFR  563b  102",  and  by 
adding  in  Ueu  thereof  the  phrase  "Form 
OC"; 
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f.  Adding  new  paragraphs  (d){7)  and 
{d)(8); 

g.  Removing,  in  paragraph  (e),  the 
phrase  "§§563b.3  through  563b.8  of  this 
chapter",  and  adding  in  lieu  thereof  the 
phrase  "12  CFR  part  563b". 

The  additions  read  as  follows: 

§575.7     Issuances  of  stock  by  savings 
association  subsidiaries  of  mutual  holding 
companies. 

(aj  Approval  requirements.  Before  any 
stock  issuance,  a  savings  association 
subsidiary  of  a  mutual  holding  compjmy 
must  submit  a  business  plan  in 
accordance  with  the  provisions  of 
§§  563b. 105  through  563b. 115  of  this 
chapter.  A  savings  association 
subsidiary  may  not  submit  a  notice  to 
reorganize  if  OTS  objects  to  the  business 
plan. 
***** 

(d)  *  *  * 

(7)  Notwithstanding  the  restrictions  in 
paragraph  {d)(6){ii)  of  this  section,  a 
savings  association  subsidiary  of  a 
mutual  holding  company  mav  issue 
stock  as  part  of  a  stock  benefit  plan  to 
tiny  insider,  associate  of  an  insider,  tax 
qualified  or  non-tax  qualified  employee 
stock  benefit  plan  of  the  mutual  holding 
company  or  subsidiar\'  of  the  mutual 
holding  company,  if  written  notice  is 
made  to  the  OTS  at  least  30  days  prior 
to  the  stock  issuance  and  OTS  does  not 
object  to  the  subsequent  stock  issuance. 

18)  You  may  contribute  a  reasonable 
amount  of  shares  or  proceeds  to  a 
charitable  organization  that  complies 
with  §§  563b. 550  to  563b. 575  of  this 
chapter.  In  the  case  of  a  mutual  holding 
company  stock  issuance  no  more  than 
two  percent  of  the  savings  association  or 
subsidiarv  holding  company  stock  may 
be  contributed  to  the  charitable 
organization. 
***** 

6.  Section  575.8  is  amended  by: 

a.  Removing,  in  paragraph  (a) 
introductory  text,  the  phrase 

■■§  563b. 27(a)".  and  by  adding  in  lieu 
thereof  the  phrase  '§  563b  650"; 

b.  Revising  paragraph  (a)(7); 

c.  Removing  paragraph  (a)(8); 

d.  Redesignating  paragraphs  (a)(9) 
through  (a)(21)  as  paragraphs  {a)(8) 
through  (a)(20).  respectiveiv. 

e  Amending  newly  designated 
paragraph  (a)(8)  bv  removing  the  phrase 

12  CFR  563b. 102\  and  bv  adding  in 
lieu  thereof  the  phrase  "Form  OC"; 

f.  Adding  new  paragraph  (b)(5);  and 

g.  Adding  a  new  paragraph  (b)(6). 
The  additions  and  revisions  read  as 

follows: 

§  575.8    Contents  of  Stock  Issuance  Plans. 

(a)  *   *    * 

(7)(i}  When  you  issue  common  or 
preferred  stock,  your  officers,  directors. 


and  their  associates  may  not  purchase, 
in  the  aggregate,  more  than  the 
following  percentage  of  your  total 
common  or  preferred  stock  offering, 
respectively,  held  by  persons  other  than 
the  mutual  holding  company: 


Officer  and 

Institution  size 

director 

purchases 

(percent) 

$50,000,000  or  less 

35 

$50,000,001-100,000,000  .... 

34 

$100  000  001-150,000,000  .. 

33 

$150.000  001-200.000,000  .. 

32 

S200  CXX)  001-250.000,000  .. 

31 

$250  000,001-300.000,000  .. 

30 

S300  000.001-350.000.000  .. 

29 

S350  000. OC' 1-400.000,000  .. 

28 

$400  000  001  -450,000,000  .. 

27 

$450,000  001-500.000,000  .. 

26 

Over  $500  000.000  

25 

(ii)  The  purchase  limitations  in  this 
section  do  not  apply  to  shares  held  in 
tax -qualified  or  non-tax-qualified 
employee  stock  benefit  plans  that  are 
attributable  to  your  officers,  directors, 
and  theu  associates. 
***** 

(b)  *  *  * 

(5)  Provide  that  the  association  may 
adopt  a  stock  benefit  plan  at  the  time  of 
issuance  if  purchasers  are  given  the 
opportunity  to  vote  for  or  against  the 
plan  on  the  stock  order  form,  and 
provided  no  shares  may  be  granted  for 
six  months  after  the  stock  issuance. 

(6)  Provide  that  stock  benefit  plans  for 
insiders  may  issue  49  percent  of  the 
amount  of  stock  that  is  available  under 

a  plan  subject  to  §  563b. 500,  provided 
that  the  mutual  holding  company  holds 
more  than  50  percent  of  the  savings 
association's  total  outstanding  common 
stock. 
7. Section  575.11  is  amended  by: 

a.  Removing,  in  paragraphs  (c)(1)  and 
(c)(2)  the  phrases  "§  563b. 3(g)(1)"  or 
"§  563b.3(gK3)"  wherever  they  appear, 
and  bv  adding  in  lieu  thereof  the  phrase 
"§563b.510 '; 

b.  Adding,  in  paragraph  (e),  after  the 
phrase  "stock  issuance"  the  phrase  ", 
and  OTS  does  not  object  to  the 
subsequent  stock  issuance";  and 

c.  Adding  new  paragraph  (1). 
The  addition  reads  as  follows: 

§575.11     Operating  restrictions. 

***** 

(i)  Separate  vote  for  charitable 
organization  contribution.  In  a  mutual 
holding  company  stock  issuance,  a 
separate  vote  of  a  majority  of  the 
outstanding  shares  of  common  stock 
held  by  stockholders  other  than  the 
mutual  holding  company  or  subsidiary 
holding  company  must  approve  any 
charitable  organization  contribution. 


8.  Section  575.13  is  amended  by 
removing,  in  paragraph  (c)(2),  the 
phrase  '§  563b.8  of  this  chapter",  and 
by  adding  in  lieu  thereof  the  phrase 
"§563b.l50  of  this  chapter",  and  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§575.13    Procedural  requlrenr>ents. 

(a)  Proxies  and  proxy  statements — (1) 
Solicitation  of  proxies.  The  provisions 
of  §§  563b.225  to  563b.290  and  563b.25 
to  563b.  35  of  this  chapter  shall  apply  to 
all  solicitations  of  proxies  by  any  person 
in  connection  with  any  membership 
vote  required  by  this  part.  OTS  must 
authorize  all  proxy  materials  used  in 
connection  with  such  solicitations. 
Proxy  materials  must  be  in  the  form  and 
contain  the  information  specified  in 
§§563b.255  and  563b.270  of  this 
chapter  and  Form  PS,  to  the  extent  such 
information  is  relevant  to  the  action  that 
members  are  being  asked  to  approve, 
with  such  additions,  deletions,  and 
other  modifications  as  are  necessary  or 
appropriate  imder  the  disclosure 
standard  set  forth  in  §  563b.280  of  this 
chapter.  File  proxies  and  proxy 
statements  in  accordance  with 
§  563b.  155  of  this  chapter  and  address 
them  to  the  Business  Transactions 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  at  the  address  set 
forth  in  §  516.1(a)  of  this  chapter.  For 
purposes  of  this  paragraph  (a)(1)  the 
term  conversion  as  it  appears  in  the 
provisions  of  part  563b  of  this  chapter 
cited  above  in  this  paragraph  (a)(1) 
refers  to  the  reorganization  or  the  stock 
issuance  as  appropriate. 
*        *        •        *        • 

Dated:  Jime  20,  2000. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director 

Appendix  A — Form  AC — AppUcation  for 
Conversion 

[Not  to  be  codified  in  the  Code  of  Federal 
Regulations] 

Office  of  Thrift  Supervision 

Form  AC — ^Application  for  Conversion 

Paperwork  Reduction  Act  Statement 

The  Office  of  Thrift  Supervision  will  use 
this  information  to  provide  OTS  with  all 
necessary  information  to  evaluate  the 
application  for  conversion  to  meet  all  agency 
safety  and  soimdness  requirements.  See  Part 
563b. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  299 
hours  if  not  creating  a  foundation  and  309 
hours  if  creating  a  foundation,  per  resp>onse, 
including  the  time  for  reviewing  instructions 
and  completing  and  reviewing  the  collection 
of  information.  If  a  valid  OMB  Control 
Number  does  not  appear  on  this  form,  you 
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are  not  required  to  complete  this  form.  Send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  the  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  the  Business 
Transactions  Division,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW,  Washington, 
DC  20552;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project 
(1550-0014),  Washington,  DC  20503. 

Form  AC — Application  for  Conversion 

Office  of  Thrift  Supervision  1700  G  Street, 
NW.,  Washington,  DC  20552 

Application  for  Conversion 

(Name  of  Applicant  in  charter)    (Docket  No.) 
(Street  address  of  Applicant) 

(City,  State  and  Zip  Code) 

Index  to  Items 

Item  1.  Form  of  Application 

Item  2.  Plan  of  Conversion 

Item  3.  Proxy  Statement  and  Offering 

Circular 
Item  4.  Form  of  Proxy 
Item  5.  Additional  Information  Required  for 

Conversion  with  a  Charitable 

Contribution 
Item  6.  Sequence  and  Timing  of  the  Plan 
Item  7.  Record  Dates 

Item  8.  Expenses  Incident  to  the  Conversion 
Item  9.  Indemnification 
Item  10.  Federally  Chartered  Stock  Savings 

Associations  Exhibits 

General  Instructions 

A.  Use  of  Form  AC 

You  must  use  Form  AC  to  seek  OTS 
approval  of  a  conversion  from  the  mutual  to 
the  stock  form  of  organization  under  12  CFR 
paiX  563b.  You  must  indicate  on  the  cover  if 
you  are  filing  using  Regulation  S— B. 

B.  Application  of  Rules  and  Regulations 

You  should  follow  the  general 
requirements  in  this  section  when  you 
prepare  and  file  this  Form  AC  and  all  other 
forms  required  luider  12  CFR  part  563b. 

(1)  Method  of  preparation.  In  your 
applications,  you  must  furnish  information 
in  item-and-answer  form,  and  must  include 
the  captions  on  the  form.  You  may  omit  the 
text  of  items  and  instructions.  In  a  proxy 
statement  or  offering  circular,  you  may 
present  the  required  information  in  any  order 
and  omit  the  captions  and  text  of  all  items 
and  instruction.  You  must  not  present  the 
information  in  a  way  that  obscures  any  of  the 
required  information  or  other  information 
necessary  to  keep  the  required  information 
from  being  incomplete  or  misleading.  Where 
an  item  requires  you  to  provide  information 
in  tabular  form,  you  must  provide  the 
information  substantially  in  the  tabular  form 
specified  in  the  item. 

You  must  set  out  all  information  in  the 
plan  of  conversion,  proxy  statement  or 
offering  circular  under  appropriate  headings 
that  reasonably  indicate  the  principal  subject 
matter.  Except  for  financial  statements  and 
other  tabular  data,  you  must  present  all 
information  in  reasonably  short  paragraphs 


or  sections.  You  must  set  out  financial 
statements,  including  interim  financial 
statements,  in  comparative  form,  and  must 
include  all  notes  and  the  accountants' 
certificate  or  certificates.  You  must  follow  12 
CFR  563c. 1,  which  governs  the  certification, 
form,  and  content  of  financial  statements, 
including  the  basis  of  consolidation. 

In  a  proxy  statement  or  offering  circular, 
you  must  present  all  information  in  a  clearly 
understandable  format.  The  reader  should 
not  have  to  refer  to  the  OTS  form  or  12  CFR 
part  563b  to  understand  the  document.  You 
must  include  a  reasonably  detailed  table  of 
contents  in  each  proxy  statement  and  offering 
circular. 

In  every  application,  you  must  include  a 
cross-reference  sheet  showing  where  the 
responses  to  each  item  of  the  appropriate 
form  are  located  in  the  proxy  statement  and 
offering  circular.  In  the  cross-reference  sheet, 
you  must  state  where  any  item  is 
inapplicable,  or  where  you  omitted  an 
answer  because  it  was  no. 

(2)  Additional  information.  In  addition  to 
the  information  required  under  12  CFR  part 
563b,  you  must  include  any  materiaJ 
information  necessary  to  make  the  required 
statements,  in  the  light  of  the  circumstances 
under  which  you  have  made  them,  not 
misleading. 

(3)  Information  unknown  or  not  reasonably 
available.  You  must  provide  information  to 
the  extent  you  know  the  information  or  it  is 
reasonably  available  to  you.  You  may  omit 
any  required  information  that  you  do  not 
know  or  is  not  reasonably  available  to  you. 
You  must  explain  why  such  information  is 
not  known  or  reasonably  available  to  you. 
Information  is  not  reasonably  available  if 
obtaining  it  would  involve  an  unreasonable 
effort  or  expense,  or  if  it  rests  peculiarly 
within  the  knowledge  of  another  person  who 
is  not  your  affiliate.  You  must  provide  all 
information  on  the  subject  that  you  possess 
or  can  acquire  without  unreasonable  effort  or 
expense,  together  with  the  sources  of  the 
information. 

(4)  Incorporation  by  reference.  If  an  item  in 
an  application  calls  for  certain  information 
and  the  proxy  statement  or  offering  circular 
does  not  require  you  to  incliide  it,  you  may 
incorporate  the  information  by  reference 
from  any  part  of  the  application,  including 
exhibits,  in  the  answer,  or  partial  answer,  to 
the  item.  In  a  proxy  statement  or  offering 
circular,  you  may  not  incorporate 
information  by  reference  unless  you  attach, 
summarize,  or  outline  the  document 
containing  the  information.  To  siunmarize  or 
outline  a  document,  you  must  make  a  brief 
statement  of  the  most  important  provisions  of 
the  document.  In  addition,  you  may 
incorporate  by  reference  particular  items, 
sections,  or  paragraphs  of  any  exhibit,  and 
your  summary  or  outline  may  be  qualified  in 
its  entirety  by  the  reference.  In  an  offering 
circular,  you  may  incorporate  by  reference 
information  from  a  proxy  statement  that  you 
have  delivered.  You  do  not  need  to 
summarize  or  outline  the  information.  If  you 
incorporate  material  by  reference  you  must 
clearly  identify  the  material  in  the  reference. 
You  must  expressly  state  that  the  specified 
matter  is  incorporated  by  reference  at  the 
particular  place  in  the  application  where  the 


information  is  required.  You  may  not 
incorporate  information  by  reference  if  the 
incorporation  would  render  the  statement 
incomplete,  unclear  or  confusing. 

(5)  Signatures  Required.  The  following 
individuals  must  manually  sign  at  least  two 
copies  of  every  application  and  every 
amendment  to  an  application  that  you  file 
with  OTS: 

(a)  Your  duly  authorized  representative. 

(b)  Your  principal  executive  officer. 

(c)  Your  principal  financial  officer. 

(d)  Your  principal  accounting  officer. 

(e)  At  least  two-thirds  of  your  directors. 

(6)  Consents  of  persons  about  to  become 
directors.  If  you  indicate  in  a  proxy  statement 
or  offering  circular  that  a  person  is  about  to 
become  a  director,  and  that  person  has  not 
signed  your  application,  you  must  file  that 
person's  written  consent  to  the  application 
with  the  appropriate  form. 

(7)  Consents  of  experts.  If  you  indicate  that 
an  accountant,  attorney,  investment  banker, 
appraiser,  or  other  professional  prepared, 
reviewed,  passed  upon,  or  certified  any  part 
of  an  application,  or  any  report  or  valuation 
used  in  connection  with  the  application,  you 
must  file  the  written  consent  of  that  person 
to  use  their  name  in  connection  with  the 
stated  action  with  the  application.  If  you 
quote  or  summarize  any  portion  of  a  report 
of  an  expert  in  any  filing  under  12  CFR  part 
563b,  you  must  file  a  written  consent  of  the 
expert  that  expressly  states  that  the  expert 
consents  to  the  quotation  or  summarization. 
All  written  consents  must  be  dated  and 
signed  manually  by  the  expert.  You  must  file 
a  list  of  consents  with  the  application.  If  the 
expert's  report  contains  his  or  her  consent, 
you  must  refer  to  the  report  containing  the 
consent  in  your  list.  You  must  file  a  new 
consent  for  any  accounting  amendment. 

(8)  Date  of  filing.  Your  documents  are  filed 
as  of  the  date  the  last  OTS  office  where  they 
are  filed  receives  them,  and  you  paid  any 
applicable  fee. 

(9)  Amendments.  You  must  file  all 
amendments  to  any  application  with  an 
appropriate  facing  sheet.  You  must  number 
your  amendments  consecutively  in  the  order 
in  which  you  file  them.  You  must  comply 
with  all  regulations  applicable  to  the  original 
application. 

Item  1.  Form  of  Application 

You  must  include  the  following  form  in 
your  application  for  approval  of  the  plan  of 
conversion.  You  must  set  out  the  names  and 
titles  of  the  officers  and  directors  below  their 
signatures: 

The  undersigned  applies  for  approval  to 
convert  into  a  stock  association.  We  have 
attached  a  statement  of  the  proposed  plan  of 
conversion  and  other  information  and 
exhibits  as  required  by  12  CFR  Part  563b. 

In  submitting  this  application,  we 
understand  and  agree  that,  if  OTS  requires 
further  examinations  or  appraisals,  OTS  will 
conduct  or  approve  the  examination  or 
appraisal  at  our  expense.  We  will  pay  the 
costs  as  computed  by  OTS. 

At  least  two-thirds  of  the  board  of  directors 
approved  the  application.  By  filing  this 
application,  the  undersigned  officers  and 
directors  severally  represent  that:  (1)  Each 
person  read  this  application;  (2)  Each  person 
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adequately  examined  and  investigated  this 
application  and  concluded  that  this 
application  complies  with  12  CFR  Part  563b. 

Attest: 


(Duly  Authorized  Representative)  (Principal 
Executive  Officer) 


(Principal  Financial  Officer) 

(Principal  Accounting  Officer) 

(Director) 

(Director) 

(Director) 

(Director) 

(Signatures  of  at  least  two-thirds  of  the  Board 
of  Directors) 

Item  2.  Plan  of  Conversion 

■l  ou  must  furnish  the  complete  written 
plan  that  your  board  of  directors  adopted  for 
the  conversion  to  the  stock  form.  You  must 
prepare  the  plan  of  conversion  in  accordance 
12  CFR  563b.320  through  563b.395.  OTS  will 
base  its  approval  on  the  terms  of  this  plan. 
You  must  distribute  the  approved  plan  as  an 
attachment  to  the  proxy  statement  and  the 
offering  circular. 

Item  3  Proxy  Statement  and  Offering 
Circular 

You  must  furnish  preliminary  copies  of  the 
proxy  statement  and  offering  circular.  You 
must  prepare  the  proxy  statement  and 
offering  circular  in  accordance  with  Forms 
PS  and  OC.  respectively. 

Item  4.  Form  of  Proxy 

You  must  furnish  preliminary  copies  of  the 
form  of  proxy  that  your  management  will 
distribute  to  your  members. 

Item  5.  Additional  Information  Required  for 
Conversion  With  a  Charitable  Contribution 

If  your  conversion  application  includes  a 
charitable  contribution,  you  must  include  the 
following  information  in  your  application: 

(a)  Your  reasons  for  concluding  that  the 
proposed  contribution  is  reasonable. 

(b)  The  impact  of  the  proposed 
contribution  on  the  appraised  valuation. 

(c)  A  description  of  the  charitable 
organization. 

Ml  The  exhibits  required  under  Exhibit  9. 

Item  fi.  Sequence  and  Timing  of  the  Plan 

You  must  describe  the  expected 
chronological  order  of  the  events  for  your 
conversion.  Begin  with  the  filing  of  this 
application  and  end  with  the  sale  of  all  the 
stock  under  the  plan.  Estimate  the  timing  of 
any  requisite  approvals  by  state  or  other 
regulators  other  than  OTS.  Indicate  the 
proposed  timing  of  all  aspects  of  the 
subscription  offering.  If  a  selling  agent  will 
assist  in  the  community  offering,  or  if  an 
underwriter  will  offer  shares  in  the  public 
offering,  indicate  the  proposed  timing  of  all 


aspects  of  the  community  offering  and  public  directors  must  approve  the  plan  of 

offering.  conversion  and  authorize  this  application. 

Item  7.  Record  Dates  Exhibit  2.  Copies  of  Documents.  Contracts 

If  the  eligibility  record  date  in  your  plan  ^^  Agreements 

of  conversion  is  more  than  one  year  before  You  must  furnish  the  following 

your  board  of  directors  adopted  the  plan  of  documents,  contracts,  and  agreements, 

conversion,  you  must  state  why  you  selected  (a)  Proposed  certificates  for  shares, 

the  earlier  date.  (b)  Proposed  order  forms  with  respect  to 

You  must  indicate  what  circumstances  the  subscription  rights, 

may  require  you  to  use  a  supplemental  (c)  Proposed  charter  (including  a 

eligibility  record  date.  liquidation  account  provision)  and  bylaws. 

Item  8.  Expenses  Incident  to  the  Convereion  j'*^  ^"^  proposed  stock  option  plan,  form 

.           ,                     ^  of  stock  option  agreement,  and  management 

You  must  estimate  the  expense  of  your  or  employee  stock  benefit  plan, 

conversion  m  the  tabular  form  indicated  (g)  Any  proposed  management 

employment  contracts. 

Legal  , $  (f)  Any  contract  described  in  response  to 

Postage  and  Mailing  item  6  of  Form  PS. 

Printing  (g)  Contracts  or  agreements  with  paid 

Escrow  or  Agent  Fees solicitors  described  in  response  to  item  3(b) 

Underwriting  Fees  of  Form  PS. 

Appraisal  Fees  (h)  Any  material  loan  agreements  relating 

Transfer  Agent  Fees to  your  borrowing  other  than  from  a  Federal 

Auditing  and  Accounting  Home  Loan  Bank  and  other  than 

Proxy  Solicitation  Fees  subordinated  debt  securities  approved  by 

Advertising  OTS. 

Other  Expenses  (i)  Any  appraisal  agreement  or  proposed 

agreement,  underwriting  contract,  agreement 

*°^^'  among  underwriters,  or  selling  agent 

Instructions.  1 .  Expenses  that  you  incur  in  agreement, 

the  conversion  must  be  reasonable.  ())  Any  required  undertaking  or  affidavits 

2.  You  may  exclude  salaries  and  wages  of  by  officers  or  directors  purchasing  shares  in 
regular  employees  and  officers,  if  you  state  the  conversion  stating  that  they  are  acting 
that  you  excluded  these  items.  You  must  independently. 

state  solicitation  costs  by  specially  engaged  (^)  Any  documents  referred  to  in  the 

employees  or  paid  solicitors  under  paragraph  answer  to  item  9  of  Form  AC. 

(b)  of  item  3  of  Form  PS  imder  "Proxy  d)  Any  trustee  ^reements  or  indentures. 

Solicitation  Fees"  in  this  item.  (m)  Any  agreements  for  the  making  of 

3.  You  may  not  include  anv  category  of  markets  or  the  listing  on  exchanges  of  your 
expense  exceeding  $10,000  in  "Other  conversion  stock. 

Expenses."  If  an  expense  exceeds  $10,000  '"'  Proposed  marketing  matenals. 

and  is  not  specified  above,  you  must  itemize  ^^  y°"  furnish  any  document,  contract,  or 

the  expense  under  an  appropriate  category.  agreement  in  draft  form  under  this  exhibit, 

4.  If  your  management  does  not  conduct  y°"  "'"s'  furnish  the  final  form  immediately 
the  solicitation,  you  must  provide  the  ^^^  ^^  meeting  of  your  members  to 
information  under  "Proxy  Solicitation  Fees"  consider  the  plan  of  conversion.  You  may 
for  the  cost  of  the  solicitation;                          /  provide  documents  required  by  subsection  (i) 

above,  that  by  their  nature  ceuinot  be 

Item  9.  Indemnification  practically  expected  until  a  later  time,  in 

_  If  you  will  insure  or  indemnify  any  substantially  final  form, 

underwriter,  appraiser  lawyer,  accountant  or  g^bit  3.  Opinion  of  Counsel 
expert,  or  director  or  officer  against  any 

liability  which  he  or  she  may  incur  in  his  or  '^o"  ^^^  himish  an  opinion  of  counsel 

her  capacity  under  any  charter  provisions,  discussing  each  of  the  following  matters: 

bylaw,  contract,  arrangement,  statute,  or  t^)  The  legal  sufficiency  of  your  proposed 

regulation,  you  must  state  the  general  effect  certificates  and  order  forms  for  any  shares, 

of  the  charter  provision,  bylaw,  contract,  f^'  State  law  requirements  that  apply  to  the 

arrangement  or  regulation.  P'^  °^  conversion.  The  opinion  must  cite  to 

applicable  state  law  and  address  whether  the 

Item  10.  Federally  Chartered  Stock  Savings  plan  will  fulfill  the  requirements. 

Associations  (c)  The  legal  sufficiency  of  your  bylaws. 

You  must  state  whether  you  are  applying  (d)  The  type  and  extent  of  each  class  of 

to  amend  your  charter  and  bylaws  to  comply  voting  rights  after  conversion.  The  opinion 

with  12  CFR  part  552.  must  discuss  any  state  law  that  requires  you 

to  provide  savings  account  holders  or 

Exhibits  borrowers  with  voting  rights. 

You  must  attach  the  following  exhibits  to  (e)  A  certification  or  statement  that  the 

this  Form.  proposed  charter  and  bylaws  conform  to  12 

,  .,                 ,             _          ,    .  CFR  part  552  of  this  chapter. 

Exhibit  1 .  Resolution  of  Board  of  Directors  (j^  T^^e  legal  sufficiency  of  your  marketing 

You  must  include  a  certified  copy  or  materials, 

copies  of  your  board  of  directors'  resolution  You  must  discuss  the  matters  listed  in 

or  resolutions:  (1)  Adopting  the  plan  of  subdivisions  (b),  (c)  and  (d)  of  this  Exhibit 

conversion;  and  (2)  authorizing  this  only  if  you  are  converting  to  a  state-chartered 

application.  Two-thirds  of  your  board  of  stock  association. 
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Exhibit  4.  Federal  and  State  Tax  Opinions  or 
Ruling 

(a)  You  must  furnish  an  opinion  of  your  tax 
advisor  or  an  Internal  Revenue  Service  ruling 
on  the  federal  income  tax  consequences  of 
the  plan  of  conversion.  The  opinion  or  ruling 
must  address  the  tax  consequences  to  you 
and  to  the  various  account  holders  who 
receive  nontransferable  subscription  rights  to 
purchase  shcires. 

Instruction.  OTS  may  require  you  to  obtain 
a  ruling  fix)m  the  Internal  Revenue  Service  if 
the  IRS  has  not  issued  a  favorable  ruling  to 
plans  of  conversion  that  are  substantially 
similar  to  your  plan.  OTS  also  may  require 
you  to  obtain  a  ruling  if  your  plan  of 
conversion  contains  novel  provisions  or 
raises  questions  with  federal  income  tax 
consequences. 

(b)  You  must  furnish  an  opinion  of  your 
tax  advisor  or,  if  applicable,  a  ruling  from  the 
appropriate  state  taxing  authority  on  any  tax 
consequences  of  the  plan  of  conversion 
under  the  laws  of  the  state  where  you  will 

be  located.  The  opinion  must  address  the  tax 
consequences  to  you  and  to  your  eligible 
accoimt  holders. 

Exhibit  5.  Valuation  Materials 

You  must  furnish  the  materials  required 
under  12  CFR  563b.  200(b)  regarding  the 
valuation  of  your  shares.  You  are  not 
required  to  file  the  materials  if  you  will  not 
begin  to  offer  shares  before  your  members' 
meeting  to  vote  on  the  plan  of  conversion. 

Exhibit  6.  Notice  to  Members 

You  must  furnish  eviden(ie  that  you  have 
notified  your  members  as  required  by  12  CFR 
563b.l35  and  563b.l80. 

Exhibit  7.  Other  Materials 

(a)  If  you  do  not  provide  information 
required  by  an  appropriate  form  because  you 
do  not  know  the  information  or  the 
information  is  not  reasonably  available,  you 
must: 

(1)  show  that  you  will  incur  unreasonable 
effort  or  expense  to  obtain  the  information; 
or 

(2)  indicate  that  you  have  no  affiliation 
with  the  person  who  has  the  information, 
state  that  you  have  requested  the  person  to 
provide  the  information,  and  indicate  the 
result  of  that  request. 

(b)  You  must  furnish  all  required  consents. 

(c)  If  anyone  has  signed  an  application  or 
any  amendment  to  an  application  using  a 
power  of  attorney,  you  must  furnish  four 
copies  of  the  power  of  attorney.  Two  copies 
must  be  manually  signed. 

(d)  You  must  furnish  the  cross-reference 
sheet. 

(e)  If  you  request  a  waiver  under  12  CFR 
563b.5(c),  you  must  furnish  the  materials 
required  by  that  section. 

Exhibit  8.  Business  Plans 

(a)  You  must  furnish  a  consolidated 
business  plan  as  required  by  12  CFR 
563b. 105.  You  must  detail  how  you  will  use 
the  capital  that  you  acquire  in  the 
conversion.  You  should  not  project  stock 
repurchases,  returns  of  capital  or  payment  of 
extraordinary  dividends  in  your  business 
plan.  OTS  views  a  return  of  capital  to 


shareholders  as  a  material  deviation  from  the 
business  plan  that  requires  the  prior  written 
approval  of  the  Regional  Director. 

fb)  You  must  follow  12  CFR  563b.l60  if 
you  wish  OTS  to  deem  any  portion  of  your 
business  plan  confidential. 

Exhibit  9.  Conversion  Application  that 
Includes  a  Charitable  Organization 

If  your  conversion  includes  a  contribution 
to  a  charitable  organization  you  must 
provide: 

(a)  The  current  and  proposed  charter  and 
bylaws  (or  trust  agreement)  for  the  charitable 
organization. 

(b)  The  proposed  gift  instrument. 

(c)  A  three  year  operating  plan  for  the 
charitable  organization,  including  the 
following: 

(1)  Pro-forma  financial  statements, 
including  a  balance  sheet  and  income 
statement. 

(2)  Plans  and  expenses  for  any  office  space, 
employees,  office  equipment,  supplies,  and 
other  items. 

(3)  A  description  and  the  estimated  annual 
value  of  any  contributed  office  space, 
personnel,  furniture,  equipment,  and 
supplies  and  the  name  of  the  organization 
that  will  make  the  contribution. 

(4)  Any  director,  officer,  and  employee 
requirements  and  job  descriptions. 

(5)  The  terms  of  employment  and  any 
expected  compensation  for  the  directors  (or 
trustees),  officers,  and  employees. 

(6)  charitable  causes  that  the  charitable 
organization  will  support,  including  their 
location  and  a  description  of  how  the 
activities  will  aid  the  local  community. 

(7)  Plans,  policies,  and  procedures  for 
soliciting  and  accepting  grant  applications. 

(8)  Decision  standards  for  grant  approval. 

(9)  The  anticipated  number  and  dollar 
amount  of  grants  the  charitable  organization 
will  make  each  year  for  the  three  years  after 
it  is  established. 

(10)  Projected  sources  of  revenues, 
including  whether  the  operations  and  grant 
activities  will  be  funded  by  dividends,  stock 
sales,  or  additional  contributions. 

(11)  An  explanation  of  how  the  charitable 
organization  will  select  directors  (or  trustees) 
and  how  much  experience  the  directors  (ot 
trustees)  will  have  with  local  conmiunity 
charitable  organizations  and  grant  majung. 

(d)  A  conflicts  of  interest  policy  for  the 
chciritable  organization  that  prohibits  grants 
to  your  officers,  directors,  and  employees, 
your  affiliates'  officers,  directors,  and 
employees,  and  members  of  their  immediate 
families. 

(e)  A  legal  opinion  from  independent 
counsel  discussing  whether  the  charitable 
organization's  proposed  charter  and  bylaws 
(or  trust  agreement),  including  the  required 
pro-rata  voting  provision  discussed  in  12 
CFR  563b.575,  comply  with  applicable  state 
law. 

(f)  A  tax  opinion  from  an  independent 
accountant  or  independent  tax  counsel 
discussing  whether  the  proposed 
contribution  and  any  other  contributions 
during  the  same  year  are  deductible  under 
federal  and  state  law.  The  tax  opinion  must 
address  deductibility  for  the  yeeir  that  you 
will  make  the  contribution  and  for  a  five-year 
carry  forward  period. 


OTS  Form  1680,  June  2000 

Appendix  B — Form  PS — Proxy  Statement 

[Not  to  be  codified  in  the  Code  of  Federal 
Regulations] 

Office  of  Thrift  Supervision 
Form  PS — Proxy  Statement 
Paperwork  Reduction  Act  Statement 

The  Office  of  Thrift  Supervision  will  use 
this  information  to  provide  mutual  members 
with  information  necessary  for  voting  on  the 
transaction.  See  Part  563b. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  50 
hours,  per  response,  including  the  time  for 
reviewing  instructions  and  completing  and 
reviewing  the  collection  of  information.  If  a 
valid  OMB  Control  Number  does  not  appear 
on  this  form,  you  are  not  required  to 
complete  this  form.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  the  Business  Transactions  Division, 
Office  of  Thrift  Supervision,  1700  G  Street. 
IMW.,  Washington,  DC  20552;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550-0014). 
Washington,  DC  20503. 

Form  PS — Proxy  Statement 

Office  of  Thrift  Supervision  1700  G  Street, 
NW.,  Washington,  DC  20552 

Proxy  Statement 


(Name  of  Applicant  in  charter) — (Docket  No.) 

(Street  address  of  Applicant) 

(City,  State  and  Zip  Code) 
Index  to  Items 

Item  1 .  Notice  of  meeting 

Item  2.  Revocability  of  proxy 

Item  3.  Persons  making  the  solicitation 

Item  4.  Voting  rights  and  vote  required  for 

approval 
Item  5.  Directors  and  executive  officers 
Item  6.  Management  compensation 
Item  7.  Business 

Item  8.  Description  of  conversion 
Item  9.  Description  of  stock 
Item  10.  Capitalization 
Item  11.  Use  of  new  capital 
Item  12.  New  charter,  bylaws  or  other 

documents 
Item  13.  Other  matters 
Item  14.  Financial  statements 
Item  15.  Consents  of  experts  and  reports 
Item  16.  Attachments 

General  Information 

If  OTS  requests  information  on  your 
directors,  officers,  or  other  persons  holding 
specified  positions  or  relationships  during  a 
specified  period,  you  must  give  the 
information  for  every  person  who  held  the 
positions  or  relationships  any  time  during 
the  period.  You  do  not  have  to  include 
information  for  any  portion  of  the  period 
when  a  person  did  not  hold  any  position  or 
relationship.  You  must  state,  however,  that 
you  did  not  include  this  information. 
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Item  1.  Notice  of  Meeting 

You  must  include  the  following 
information  on  the  cover  page  of  your  proxy 
statement: 

(a)  notice  of  the  members'  meeting  to  vote 
on  the  conversion; 

(b)  the  meeting  date,  time  and  place; 

(c)  a  brief  description  of  each  matter  that 
will  be  voted  at  the  meeting; 

(d)  the  date  of  record  for  determining 
which  members  are  entitled  to  vote  at  the 
meeting; 

(e)  the  date  of  the  proxy  statement;  and  (f) 
your  mailing  address,  zip  code,  and 
telephone  number. 

Item  2.  Revocability  of  Proxy 

[a)  You  must  state  that  a  member  may 
revoke  his  or  her  proxy  before  it  is  exercised. 

fb)  You  must  briefly  describe  the 
procedures  a  member  must  follow  to  revoke 
his  or  her  proxy. 

(c)  You  must  describe  any  charter 
provision,  bylaw,  or  federal  or  state  law  that 
limits  voting  by  proxy. 

(d)  You  must  state  that  the  proxy  is 
solicited  for  the  meeting  and  any 
adjournment  of  the  meeting,  and  that  you 

1 1     will  not  vote  the  proxy  at  any  other  meeting. 

Item  3.  Persons  Making  the  Solicitation 

(al  You  must  state  whether  your 
management  is  soliciting  the  proxy.  If  any 
director  informs  you  in  writing  that  he  or  she 
intends  to  oppose  any  action,  you  must  name 
the  director  and  indicate  the  action  he  or  she 
intends  to  oppose. 
j  I  (b)  You  must  describe  the  method  that  you 

1 1      will  use  to  solicit  proxies,  unless  you  solicit 
by  mail.  If  specially  engaged  employees  or 
paid  solicitors  will  solicit  proxies,  you  must 
state  the  material  features  of  any  contract  or 
arrangement  and  must  identify  the  parties. 

(c)  If  your  management  is  not  soliciting  the 
proxies,  you  must  name  the  persons  on 
whose  behalf  the  solicitation  is  made.  You  do 
not  have  to  respond  to  items  5  through  16  for 
such  solicitations,  but  must  comply  with 
§  563b.285  on  false  and  misleading 
statements  and  other  prohibited  matters. 

Item  4.  Voting  Rights  and  Vote  Required  for 
Approval 

(a)  You  must  describe  briefly: 

(1)  the  voting  rights  of  each  class  of  your 
members, 

(2)  the  approximate  total  number  of  votes 
entitled  to  be  cast  at  the  meeting, 

H(3)  the  approximate  number  of  votes  to 
which  each  class  is  entitled,  and 

(4)  the  voting  rights  of  beneficiaries  of 
accounts  held  in  a  fiduciary  capacity,  such  as 
IRA  accounts. 

(b)  You  must  give  the  record  date  for 
members  entitled  to  vote  at  the  meeting. 

(c)  You  must  state  the  vote  required  for 
approval  of  each  matter  that  you  will  submit 
to  a  vote  of  members. 

(d)  You  may  not  use  previously  executed 
proxies  to  vote  on  the  conversion. 

Item  5.  Directors  and  Executive  Officers 

(a)  You  must  furnish  the  information  on 
directors  and  executive  officers  and  certain 
relationships  and  related  transactions 
required  in  items  401  and  404  of  Regulation 


S-K,  17  CFR  229.401  and  404,  and  item  6  of 
Regulation  14A,  17  CFR  240.14a-101.  Unless 
the  context  otherwise  requires,  the  words 
"registrant"  and  "issuer"  in  those  regulations 
refer  to  you  and  the  word  "Commission" 
refers  to  OTS. 

(b)  If  your  conversion  application  includes 
a  charitable  contribution,  you  must  disclose: 

(1)  The  proposed  number  of  directors  (or 
trustees)  and  officers  of  the  charitable 
orgsmization. 

(2)  The  name  and  background  of  each 
person  proposed  as  a  director  (or  trustee)  or 
officer  of  the  charitable  organization. 

(3)  The  position,  if  any,  that  each  proposed 
director  (or  trustee)  and  officer  holds  with 
you. 

(c)  You  must  state  whether  anyone  will 
exercise  control  through  the  use  of  proxies 
and  describe  the  nature  of  the  control. 

Item  6.  Management  Compensation 

You  must  furnish  the  information  on 
executive  compensation  required  in  item  402 
of  Regulation  S-K,  17  CFR  229.402,  and  item 
7  of  Regulation  14A,  17  CFR  240.14a-101. 
Unless  the  context  otherwise  requires,  the 
words  "registrant"  and  "issuer"  in  those 
regulations  refer  to  you  and  the  word 
"Commission"  refers  to  OTS. 

Item  7.  Business 

(a)  Narrative  description  of  business.  (1) 
You  must  discuss  briefly  your  organizational 
history,  including  the  year  of  organization, 
the  identity  of  the  chartering  authority,  and 
any  material  charter  conversions. 

(2)  You  must  describe  the  business  that 
you  and  your  subsidiaries  conduct  and 
intend  to  conduct.  You  must  describe  how 
your  business  and  any  predecessor(s) 
business  developed  over  the  past  five  years. 
If  you  have  been  engaged  in  business  less 
than  five  years,  you  must  provide 
information  from  when  you  began 
operations.  You  must  disclose  this 
information  for  earlier  periods  if  the 
information  is  material  to  understand  how 
your  business  developed.  You  must  discuss 
material  changes  in  the  way  you  conduct 
business. 

Instruction.  If  you  are  filing  under 
Regulation  S-B,  you  must  include  audited 
comparative  balance  sheets  for  the  two  most 
recent  fiscal  years. 

(3)  You  must  describe  your  historical 
lending  practices,  including  the  average 
remaining  term  to  maturity  of  your  portfolio 
of  mortgage  loans.  You  must  state  your  plans 
for  lending.  You  must  address  whether  you 
will  offer  real  estate  or  other  types  of  loans, 
the  nature  of  security  you  will  receive,  the 
terms  of  loans  you  will  offer,  whether  the 
loans  will  carry  fixed  or  variable  interest 
rates,  and  whether  you  will  retain  the  loans 
or  resell  them  in  secondary  mortgage 
markets.  You  must  identify  the  magnitude  of 
various  activities. 

(4)  You  must  explain  whether  any  material 
acquisitions  have  had  or  will  have  significant 
impact  on  you,  and  the  nature  of  the  impact. 

(b)  Selected  financial  data.  You  must 
furnish  a  summary  of  your  selected  financial 
data.  You  must  provide  this  information  in 
columns  that  permit  the  comparison  of  data 
in  each  of  the  last  five  fiscal  years.  You  must 


provide  data  for  any  additional  fiscal  years, 
if  the  data  is  necessary  to  keep  the  summary 
from  being  misleading. 

Insti-uctions.  1.  The  purpose  of  this 
summary  is  to  supply  selected  data 
highlighting  significant  trends  in  your 
financial  condition  and  results  of  operations 
in  a  convenient  and  readable  format. 

2.  You  must  include  the  following  items  in 
the  summary:  Total  interest  income;  total 
interest  expense;  income  (loss)  from 
continuing  operations;  net  income;  total 
loans;  total  investments;  total  assets;  total 
deposits;  total  borrowings;  total  retained 
earnings;  total  shareholders'  equity;  total 
regulatory  capital;  and  total  number  of 
customer  service  facilities,  indicating  the 
number  which  provide  full  service.  You  may 
vary  this  data  if  the  variance  is  appropriate 
to  conform  to  the  nature  of  your  business. 
You  may  include  additional  items  if  you 
believe  the  items  would  enhance 
understanding  and  highlight  trends  in  your 
financial  condition  and  results  of  operations. 
You  must  briefly  describe  factors  that 
materially  affect  the  comparability  of  the 
financial  data,  such  as  accounting  changes, 
business  combinations,  or  dispositions  of 
business  operations.  You  may  describe  such 
factors  by  a  cross  reference  to  other 
discussions  in  the  proxy  statement.  You  must 
also  discuss  any  materia)  uncertainties  that 
may  cause  the  data  not  to  be  indicative  of 
your  future  financial  condition  or  results  of 
operations. 

3.  If  you  elect  to  provide  five-year 
summary  information  in  accordance  with  the 
Financial  Accounting  Standards  Board's 
Statement  of  Financial  Accounting  Standards 
No.  89  ("SFAS  89")  "Financial  Reporting  and 
Changing  Prices,"  you  may  combine  this 
information  with  the  selected  financial  data 
required  in  this  item. 

4.  If  you  include  interim-period  financial 
statements,  or  you  are  required  to  include 
interim-period  financial  statements  under 
item  14,  you  must  update  the  selected 
financial  data  for  the  interim  period  to  reflect 
any  material  change  in  the  trends  indicated. 
If  updating  informatiun  is  necessary,  you 
must  provide  the  information  on  a 
comparative  basis,  unless  the  comparison  is 
not  necessary  to  understand  the  updating 
information.  You  must  provide  a 
management  statement  of  presentation  for  the 
required  interim-period  financial  data 
reported. 

5.  "You"  in  the  summary  and  in  these 
instructions  refers  to  you  and  your 
consolidated  subsidiaries. 

(c)  Management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations.  (1)  You  must  discuss  your 
financial  condition,  changes  in  financial 
condition,  and  results  of  operations.  You 
must  discuss  the  information  in  paragraphs 
(i),  (ii),  and  (iii)  of  this  paragraph  (c)  with 
respect  to  liquidity,  capital  resources,  and 
results  of  operations.  You  must  also  provide 
all  other  information  necessary  to  understand 
your  financial  condition,  changes  in  your 
financial  condition,  and  results  of  your 
operations.  You  must  discuss  significant 
business  combinations.  You  may  combine 
the  discussion  of  liquidity  and  capital 
resources,  if  the  two  topics  are  interrelated. 
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If  a  discussion  of  the  subdivisions  of  your 
business  is  appropriate  to  understand  your 
business,  you  must  focus  your  discussion  on 
each  relevant,  reportable  segment  or  other 
subdivision  of  the  business,  and  on  your 
business  as  a  whole. 

(i)  Liquidity.  You  must  identify  any  known 
trends  or  any  known  demands, 
commitments,  events,  or  uncertainties  that 
are  reasonably  likely  to  cause  your  liquidity 
to  materially  increase  or  decrease.  If  you 
identify  a  material  deficiency,  indicate  what 
you  have  done  or  will  do  to  remedy  the 
deficiency.  You  must  identify  and  separately 
describe  internal  and  external  sources  of 
liquidity,  and  briefly  discuss  any  material 
unused  sources  of  liquid  assets.  You  must 
comment  on  maturity  imbalances  between 
assets  and  liabilities,  and  plaimed  activities 
in  the  secondary  mortgage  market. 

(ii)  Committed  resources.  You  must 
describe  your  material  commitments  for 
funding  loans  or  other  expenditures  as  of  the 
end  of  the  latest  fiscal  period.  You  must 
indicate  the  general  purpose  of  the 
commitments  and  the  anticipated  source  of 
funds  to  fulfill  the  commitments.  You  must 
describe  known  material  trends,  favorable  or 
unfavorable,  in  your  committed  resources. 
You  must  indicate  any  expected  material 
changes  in  the  mix  and  the  relative  cost  of 
the  resources.  You  must  discuss  changes 
between  deposits,  equity,  debt,  and  any  off- 
balance-sheet  financing  arrangements. 

(iii)  Results  of  operations.  (A)  You  must 
describe  any  unusual  or  infrequent  events  or 
transactions  or  any  significant  economic 
changes  that  materially  affected  the  amount 
of  reported  income  from  continuing 
operations.  In  each  case,  you  must  indicate 
the  extent  to  which  these  events, 
transactions,  or  changes  affected  income.  In 
addition,  you  must  describe  any  other 
significant  components  of  revenues  or 
expenses  necessary  to  understand  your 
results  of  operations. 

(B)  You  must  describe  any  known  trends 
or  uncertainties  that  have  had,  or  will  have, 
a  materially  favorable  or  unfavorable  impact 
on  net  sales  or  revenues  or  income  from  your 
continuing  operations.  If  you  know  of  events 
which  will  cause  a  material  change  in  the 
relationship  between  costs  and  revenues  you 
must  disclose  the  change  in  the  relationship. 

(C)  If  your  financial  statements  disclose 
material  increases  in  interest  expense,  you 
must  discuss  the  extent  to  which  the 
increases  are  attributable  to  increases  in  rates 
or  to  increases  in  volume. 

(D)  For  your  three  most  recent  fiscal  years, 
or  for  those  fiscal  years  in  which  you  have 
been  engaged  in  business,  whichever  period 
is  shorter,  you  must  discuss  the  impact  of 
inflation  and  changing  prices  on  your 
revenues  and  on  income  from  continuing 
operations. 

(E)  For  the  most  recent  financial  statement, 
you  must  discuss  any  unusual  risk 
characteristics  in  your  assets,  including  real 
estate  development,  significant  amounts  of 
commercial  real  estate  held  as  loan  collateral, 
and  significant  increases  in  Eunounts  of 
nonaccrual,  past  due,  restructured,  and 
potential  problem  loans  (see  Securities  and 
Exchange  Commission's  Securities  Act 
Industry  Guide  3,  section  III  C). 


(iv)  You  must  provide  a  qualitative  and 
quantitative  discussion  of  your  market  risk 
analysis. 

Instructions.  1.  Your  discussion  and 
analysis  must  address  your  financial 
statements  and  other  statistical  data  that  will 
enhance  a  reader's  understanding  of  your 
financial  condition,  changes  in  your  financial 
condition,  and  results  of  your  operations. 
Generally,  you  must  discuss  the  three-year 
period  covered  by  the  financial  statements 
and  use  year-to-year  comparisons  or  other 
formats  to  enhance  a  reader's  understanding. 
However,  where  trend  information  is 
relevant,  you  should  refer  to  the  five-year 
selected  financial  data  appearing  in  item  7(b) 
above. 

2.  Your  discussion  and  emalysis  should 
provide  investors  and  other  users  with 
relevant  information  to  assess  your  financial 
condition  and  results  of  operations,  based  on 
the  user's  evaluation  of  the  amounts  and 
certainty  of  cash  flows  from  operations  and 
from  outside  sources.  You  must  only  provide 
information  that  you  may  obtain  without 
undue  effort  or  expense,  and  that  does  not 
clearly  appear  in  your  financial  statements. 

3.  Your  discussion  and  analysis  must 
specifically  focus  on  material  events  jmd 
uncertainties  known  to  you  which  would 
cause  reported  financial  information  not  to 
be  indicative  of  future  operating  results  or  of 
future  financial  condition.  You  should 
describe  (a)  matters  that  would  affect  future 
operations,  but  have  not  affected  reported 
operations,  and  (b)  matters  that  have  affected 
reported  operations,  but  would  not  affect 
future  operations. 

4.  If  the  consolidated  financial  statements 
reveal  material  changes  from  year  to  year  in 
one  or  more  line  items,  you  must  state  the 
causes  for  the  changes  if  the  causes  are 
necessary  to  understand  your  business  as  a 
whole.  If  the  causes  for  a  change  in  one  line 
item  also  relate  to  other  line  items,  you  do 
not  have  to  repeat  the  explemation.  You  do 
not  have  to  provide  a  line-by-line  analysis  of 
the  financial  statements  as  a  whole.  You  do 
not  have  to  recite  the  amounts  of  changes 
from  year  to  year,  if  the  reader  may  readily 
compute  these  changes  from  the  financial 
statements.  You  must  not  merely  repeat 
numerical  data  contained  in  the  consolidated 
financial  statements. 

5.  "Liquidity,"  as  used  in  paragraph 
(c}(l)(i)  of  this  item  7,  refers  to  your  ability 
to  generate  adequate  amounts  of  cash  to  meet 
your  cash  needs.  You  must  identify  the 
balance  sheet  conditions  or  income  or  caslv 
flow  items  that  indicate  your  liquidity 
condition.  You  must  discuss  liquidity  in  the 
context  of  your  own  business  or  businesses. 
Liquidity  means  more  than  "liquid  assets," 
as  defined  in  OTS  liquidity  regulations  at  12 
CFR  Part  566. 

6.  OTS  encourages  you,  but  does  not 
require  you,  to  supply  forward-looking 
information.  You  must  disclose  known  data 
that  will  have  an  impact  upon  future 
operating  results,  such  as  known  future 
increases  in  rates  or  other  costs.  If  you 
provide  any  forward-looking  information, 
you  may  have  a  safe-harbor  from  liability  for 
the  projections  under  12  CFR  563d.3b-6. 

7.  If  you  disclose  narrative  explanations  of 
supplementary  information  in  accordance 


with  SFAS  89,  you  may  combine  these 
explanations  with  your  discussion  and 
analysis  required  under  this  provision  or  you 
may  supply  the  information  separately.  If  you 
combine  the  information,  you  must  place  it 
reasonably  near  the  discussion  and  analysis. 
If  you  do  not  combine  the  information,  you 
may  omit  the  required  discussion  of  the 
impact  of  inflation  and  cross  reference  the 
explanations  provided  under  SFAS  89. 

8.  If  you  do  not  disclose  explanations  of 
supplementary  information  in  accordance 
with  SFAS  89,  you  may  discuss  the  effects 
of  inflation  and  changes  in  prices  in  an 
appropriate  manner.  OTS  encourages  you  to 
voluntarily  comply  with  SFAS  89.  However, 
you  must  include  a  brief  textual  presentation 
of  management's  views.  You  do  not  have  to 
present  specific  numerical  financial  data. 

9.  "You"  in  the  discussion  and  in  these 
instructions  meems  you  and  your 
consolidated  subsidiaries. 

(2)  If  you  include  interim-period  financial 
statements,  you  must  provide  management's 
discussion  and  analysis  of  the  financial 
condition  and  results  of  operations.  This 
discussion  and  analysis  must  enable  the 
reader  to  assess  material  changes  in  your 
financial  condition  and  results  of  operations 
between  the  periods  specified  in 
subdivisions  (i)  and  (ii)  of  this  paragraph. 
Your  discussion  and  analysis  must  address 
material  changes  in  the  items  specifically 
listed  in  paragraph  (c)(1)  of  this  item  7. 
However,  you  do  not  have  to  address  the 
impact  of  inflation  and  changing  prices  on 
operations  for  interim  periods. 

(i)  Material  changes  in  financial  condition. 
You  must  discuss  any  material  changes  in 
financial  condition  from  the  end  of  the 
preceding  fiscal  year  to  the  date  of  the  most 
recent  interim  balance  sheet  that  you 
provide.  If  you  provide  an  interim  balance 
sheet  as  of  the  corresponding  interim  date  of 
the  preceding  fiscal  year,  you  must  discuss 
any  material  change  in  financial  condition 
from  that  date  to  the  date  of  the  most  recent 
interim  balance  sheet  that  you  provide.  You 
may  combine  any  discussion  of  changes  from 
the  end,  and  the  corresponding  interim  date, 
of  the  preceding  fiscal  year. 

(ii)  Material  changes  in  results  of 
operations.  You  must  discuss  any  material 
changes  in  your  results  of  operations  from 
the  most  recent  fiscal  year-to-date  period  for 
which  you  provide  an  income  statement  to 
the  corresponding  year-to-date  period  of  the 
preceding  fiscal  year.  If  you  provide  an 
income  statement  for  the  most  recent  fiscal 
year  quarter,  you  must  discuss  material 
changes  with  respect  to  that  fiscal  quarter 
and  the  corresponding  fiscal  quarter  in  the 
preceding  fiscal  year.  In  addition,  if  you 
provide  an  income  statement  for  the  12- 
month  period  ended  as  of  the  date  of  the 
most  recent  interim  balance  sheet  you 
provide,  you  must  discuss  material  changes 
with  respect  to  that  12-month  period  and  the 
12-month  period  ended  as  of  the 
corresponding  interim  balance  sheet  date  of 
the  preceding  fiscal  year. 

Instructions.  1 .  If  you  present  interim 
financial  statements  and  financial  statements 
for  full  fiscal  years,  you  must  discuss  the 
interim  financial  information  under 
paragraph  (c)(2)  and  the  full  fiscal  year 
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information  under  paragraph  (c)(1)  of  this 
item  7.  You  may  combine  the  discussions. 

2.  In  your  discussion  and  analysis  required 
by  paragraph  (c)(2).  you  must  focus  on 
material  changes.  If  your  interim  financial 
statements  reveal  material  change  from 
period  to  period  in  one  or  more  significant 
line  items,  you  must  describe  the  causes  for 
the  changes,  unless  you  have  already 
disclosed  these  causes.  You  do  not  have  to 
repeat  the  description  if  the  causes  for  a 
change  in  one  line  item  relate  to  othbr  line 
items.  You  do  not  have  to  recite  the  amounts 
of  changes  from  period  to  period,  if  a  reader 
may  readily  compute  the  amounts  from  the 
financial  statements.  You  must  not  merely 
repeat  numerical  data  from  the  financial 
statements.  You  must  only  provide 
information  that  you  may  obtain  without 
undue  effort  or  expense,  and  that  does  not 
clearly  appear  in  your  interim  financial 
statements. 

3.  In  your  discussion  of  material  changes 
in  results  of  operations,  you  must  identify 
significant  elements  of  your  income  or  loss 
from  continuing  operations  that  do  not  arise 
from  or  are  not  necessarily  representative  of 
your  ongoing  business. 

4.  You  are  encouraged,  but  not  required,  to 
supply  forward-looking  information.  You 
must  disclose  known  data  that  will  have  an     ' 
impact  upon  future  operating  results,  such  as 
known  future  increases  in  rates  or  other 
posts.  If  you  provide  any  forward-looking 
information,  you  may  have  a  safe-harbor  from 
liability  for  the  projections  under  12  CFR 
563d.3'b-6. 

(d)  Lending  activities.  (1)  You  must  briefly 
describe  federal  and  state  restrictions  on  your 
lending  activities  and  laws  affecting  mortgage 
lending  or  other  lending.  You  must  also 
briefly  describe  your  general  policy  on  loan- 
to-value  ratios;  your  customary  methods  of 
obtaining  loan  originations,  (e.g.,  the  use  of 
loan  consultants  or  brokers);  your  general 
policy  on  approval  of  properties  as  security 
for  loans;  your  use  of  a  loan  committee,  if 
any;  and  your  title,  fire,  and  casualty 
insurance  requirements  on  security 
properties.  You  must  indicate  your  future 
plans  for  secondary  mortgage  market 
activities,  such  as  transactions  with  Freddie 
Mac  or  other  secondary  mortgage  agency. 
You  must  identify  significant  loan  service  fee 
income  as  a  percentage  of  net  interest  income 
for  the  years  required  by  item  14(b). 

(2)  You  must  describe  briefly  (i)  the  areas 
where  you  normally  lend;  and  (ii)  any  areas 
where  you  have  a  material  concentration  of 
loans.  You  may  include  maps  illustrating 
these  areas.  You  must  estimate  the  housing 
vacancy  rates  in  areas  where  you  have  a 
concentration  of  loans,  if  practicable. 

(3)  You  must  describe  briefly  your  long- 
term  investments  in  mortgage  loans,  and  the 
effect  of  these  investments  on  your  earnings 
spread.  You  must  provide  the  normal 
maturity  of  loans  that  you  made  on  the 
security  of  single-family  dwellings  and 
estimate  the  average  length  of  time  these 
loans  are  outstanding. 

(4)  For  each  of  the  periods  required  by  item 
14(b),  you  must  provide  the  following 
information  in  tabular  form.  You  may 
exclude  fees  that  are  not  adjustments  of 
yield. 


(i)  Average  yield  during  the  period  on:  (A) 
your  loan  portfolio,  (B)  your  investment 
portfolio,  (C)  other  interest-eammg  assets, 
and  (D)  all  interest-earning  assets.  You  must 
compute  average  yield  at  least  monthly. 

(ii)  Average  rate  paid  during  the  period  on: 

(A)  deposits,  (B)  borrowings  and  Federal 
Home  Loan  Bank  advances,  (C)  other  interest- 
bearing  liabilities,  and  (D)  all  interest-bearing 
liabilities  ((A),  (B),  and  (C)).  You  must 
compute  average  rate  paid  at  least  monthly. 

(iii)  Weighted-average  yield  at  end  of  the 
latest  required  period,  for  items  (i)  and  (ii)  of 
paragraph  (4). 

(iv)  The  net  yield  on  average  interest- 
earning  assets  [i.e.,  net  interest  earnings 
divided  by  average  interest-earning  assets. 
Net  interest  earnings  is  the  difference 
between  the  amount  of  interest  earned  and 
interest  paid).  You  must  determine  average 
interest-earning  assets  no  more  frequently 
than  monthly. 

(v)  For  each  of  the  periods  required  by  item 
14(b),  you  must  provide  in  tabular  form:  (A) 
The  amount  of  change  in  interest  income  and 

(B)  the  amount  of  change  in  interest  expense. 
For  each  major  category  of  interest-earning 
asset  and  interest-bearing  liability  (as  stated 
in  items  (i)  and  (ii)  of  paragraph  (4)),  you 
must  attribute  the  amount  of  change  to:  (1) 
Changes  in  volume  (change  in  volume 
multiplied  by  old  rate),  (2)  changes  in  rates 
(change  in  rate  multiplied  by  old  volume), 
and  (3)  changes  in  rate-volume  (change  in 
rate  multiplied  by  the  change  in  volume). 
You  must  allocate  the  rate/volume  variances 
consistently  between  rate  and  volume 
variance  and  disclose  the  basis  of  allocation 
in  a  note  to  the  table. 

(5)  For  each  of  the  periods  required  by  item 
14(b),  you  must  present  the  following: 

(i)  Return  on  assets  (net  income  divided  by 
average  total  assets). 

(ii)  Return  on  equity  (net  income  divided 
by  average  equity). 

(iii)  Equity-to-assets  ratio  (average  equity 
divided  by  average  total  assets). 

Instruction.  You  must  supply  any 
additional  ratios  if  the  ratios  are  necessary  to 
explain  your  operations. 

(6)  As  of  the  end  of  the  latest  reported 
fiscal  year,  you  must  present  separately  the 
amounts  of  loeins  in  each  category  required 
by  balance  sheet  item  7(b).  12  CFR  563c.l02, 
which  are  due: 

(i)  in  each  of  the  three  years  following  the 
balance  sheet, 

(ii).after  three  through  five  years, 

(iii)  after  five  through  ten  years, 

(iv)  after  ten  through  fifteen  years,  and 

(v)  after  fifteen  years. 

In  addition,  you  must  present  separately 
the  total  amount  of  all  loans  due  after  one 
year  which  have  predetermined  interest 
rates,  and  floating  or  adjustable  interest  rates. 

Instructions.  1.  You  must  report  scheduled 
principal  repajonents  in  the  maturity 
category  in  which  the  payment  is  due. 

2.  You  must  report  demand  loans,  loans 
having  no  stated  schedule  of  repayments  and 
no  stated  maturity,  and  overdrafts  as  due  in 
one  year  or  less. 

3.  You  must  base  your  maturities  on 
contract  terms.  If  terms  vary  due  to  your 
"rollover  policy,"  you  must  revise  the 


maturity  and  briefly  discuss  the  rollover 
policy. 

(7)  You  must  describe  briefly  the  risk 
elements  in  your  loan  and  investment 
portfolios,  and  your  procedures  for 
delinquent  loans.  As  of  the  end  of  each  of  the 
periods  covered  by  the  statements  of 
operation  required  by  item  14(b)(1)  and  as  of 
the  date  of  the  latest  statement  of  financial 
condition  required  by  item  14(a),  you  must 
set  forth  in  tables  the  amounts  and  categories 
of  nonaccrual,  past  due,  restructured,  and 
potential  problem  loans  (see  Securities  and 
Exchange  Commission's  Securities  Act 
Industry  Guide  3,  section  III.  C.)  and  the  ratio 
of  such  loans  to  total  assets.  If  the  amount  of 
real  estate  that  has  been  in  substance 
foreclosed,  or  acquired  by  foreclosure  or  by 
deed  in  lieu  of  foreclosure  is  significant,  you 
must  briefly  describe  the  major  properties. 
You  must  also  estimate  your  probable  losses, 
if  any,  on  disposition  of  the  properties. 

(e)  Savings  activities.  (1)  You  must  state 
that,  if  you  liquidate  after  conversion,  you 
will  fully  pay  savings  account  holders  before 
you  pay  shareholders.  You  also  must  indicate 
the  percentage  of  total  savings  accounts  that 
are  from  out-of-state  sources,  if  the  total  is 
significant. 

(2)  You  must  set  forth  in  a  table  the 
amounts  of  time  deposit  accounts  categorized 
by  interest  rates  on  the  dates  of  each  balance 
sheet  that  you  filed.  You  must  use  interest- 
rate  categories  that  are  not  more  than  200 
basis  points  wide.  As  of  the  date  of  the  latest 
balance  sheet,  you  must  set  forth,  in  a  table 
for  each  interest-rate  category,  the  amounts  of 
Savings  that  will  mature  during  each  of  the 
three  years  following  the  balance  sheet  date, 
and  the  total  amount  that  will  mature  after 
three  years. 

Instruction.  This  information  is  not 
required  for  S-B  filers. 

(3)  You  must  disclose  the  weighted-average 
rate  and  general  terms  (as  well  as  formal 
provisions  for  the  extension  of  the  maturity) 
of  each  category  of  short-term  borrowings 
required  by  Balance  Sheet  Caption  14.  12 
CFR  563C.102.  You  must  also  disclose  the 
maximum  amount  of  borrowings  in  each 
category  that  are  outstanding  at  any  month- 
end  during  each  period  for  which  an  end-of- 
period  balance  sheet  is  required.  You  must 
disclose  the  approximate  average  short-term 
borrowings  outstanding  during  the  period 
and  the  approximate  weighted-average 
interest  rate  for  such  aggregate  short-term 
borrowings.  You  must  briefly  describe  how 
you  computed  these  averages.  You  do  not 
have  to  disclose  borrowings  in  each  category 
if  the  aggregate  amount  of  the  borrowings  at 
the  balance  sheet  date  does  not  exceed  one 
percent  of  assets  at  that  date.  However,  if  the 
weighted  average  of  your  borrowings 
outstanding  during  the  year  exceeds  one 
percent  of  assets  at  year-end  and  significantly 
exceeds  the  amount  of  your  borrowings  at 
year-end,  you  must  furnish  this  disclosure. 
You  are  not  required  to  provide  this 
information  for  any  category  of  short-term 
borrowings  if  the  average  balance 
outstanding  during  the  period  was  less  than 
30  percent  of  shareholders  equity  at  the  end 
of  the  period. 

(0  Federal  regulation.  You  must  describe 
briefly,  to  the  extent  not  otherwise  covered 
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by  other  items,  how  federal  agencies  regulate 
you  and  your  operations.  In  particular,  you 
must  describe  briefly  how  the  Federal 
Deposit  Insurance  Corporation  (FDIC)  insures 
your  accounts  and  how  FDIC  and  OTS 
regulate  your  operations.  You  must  describe 
federal  regulatory  capital  requirements,  what 
will  happen  to  you  if  you  fail  to  meet  those 
capital  requirements,  and  whether  your 
regulatory  capital  position  complies  with 
those  requirements.  You  must  also  describe 
how  the  FDIC  and  OTS  charge  assessments 
on  your  operations.  In  addition,  you  must 
describe  briefly  the  liquidity  requirements 
under  section  6  of  the  Home  Owners'  Loan 
Act  and  OTS  liquidity  regulations,  and  state 
law.  You  must  state  whether  you  meet  those 
liquidity  requirements. 

(g)  Federal  Home  Loan  Bank  System.  You 
must  describe  briefly  the  Federal  Home  Loan 
Bank  (FHLB)  System  and  state  whether  you 
are  a  member.  If  you  are  a  member,  you  must 
describe  the  following: 

(1)  Limitations  on  your  borrowings, 

(2)  Recent  loan  policies  of  your  FHLB  and 
the  current  interest  rates  your  FHLB  charges, 
and 

(3)  FHLB  share  purchase  requirements  and 
the  amount  of  FHLB  stock  you  own. 

(h)  State  savings  association  law.  If  you  are 
converting  to  a  state-chartered  stock 
association,  you  must  describe  state  law 
provisions  that  materially  affect  your 
business. 

(i)  Federal  and  state  taxation.  (1)  You  must 
describe  briefly  applicable  federal  income  tax 
laws  including: 

(i)  Permissible  bad  debt  reserves; 

(ii)  Your  position  with  respect  to  the 
maximum  bad  debt  reserve  limitations  as  of 
the  date  of  the  latest  statement  of  financial 
condition  required  under  item  14(a); 

(iii)  Future  increases  in  your  effective 
income  tax  rate; 

(iv)  The  date  through  which  the  Internal 
Revenue  Service  audited  your  federal  income 
tax  returns;  and 

(v)  How  the  payment  of  cash  dividends  on 
your  capital  stock  after  conversion  will  affect 
your  federal  income  taxes. 

(2)  You  must  briefly  describe  applicable 
state  tax  laws. 

(j)  Competition.  You  must  describe  the 
material  sources  of  competition  for  savings 
associations  generally.  You  must  indicate,  to 
the  extent  practicable,  your  position  in  your 
principal  lending  and  savings  markets. 

(k)  Office  and  other  material  properties.  (1) 
You  must  furnish  the  location  of  your  home 
office,  branch  offices,  and  other  office 
facilities  (such  as  mobile  or  satellite  offices). 
You  must  state  the  total  net  book  value  of  all 
offices  as  of  the  date  of  the  latest  statement 
of  financial  condition  required  by  item  14(a). 
You  must  state  the  expiration  date  of  the 
lease  on  every  leased  office. 

(2)  You  must  describe  briefly  any 
undeveloped  land  that  you  own,  including 
its  location,  net  book  value,  prospective  use, 
and  holding  period. 

(1)  Employees.  You  must  state  the  number 
of  full-time  employees,  including  executive 
officers  listed  under  item  5.  You  must  state 
whether  employees  are  represented  by  a 
collective  bargaining  group,  and  whether  you 
have  satisfactory  relations  with  your 


employees.  You  must  summarize  briefly  any 
loan,  profit  sharing,  retirement,  medical, 
hospitalization  or  other  compensation  plans 
that  you  provide  to  your  employees,  unless 
you  have  already  included  this  information 
under  item  6. 

(m)  Subsidiaries.  You  must  describe  briefly 
your  investment  in  each  subsidiary,  and  the 
major  lines  of  the  subsidiary's  business 
(including  any  joint  ventures)  that  are 
material  to  your  operations. 

(n)  Legal  proceedings.  You  must  furnish 
the  information  on  legal  proceedings 
required  by  item  103  of  Regulation  S-K,  17 
CFR  229.103.  Unless  the  context  otherwise 
requires,  "registrant"  in  that  regulation 
means  you. 

(0)  Additional  information.  You  may 
request  permission  to  omit  any  information 
required  by  this  item,  or  to  substitute 
appropriate  information  of  compao'able 
character.  OTS  may  permit  you  to  omit  or 
substitute  information  where  it  is  consistent 
with  the  protection  of  account  holders.  OTS 
may  also  require  you  to  furnish  other 
additional  or  substitute  information  if  the 
information  is  necessary  or  appropriate  to 
adequately  describe  past  and  future  business. 

Item  8.  Description  of  the  Plan  of  Conversion 

(a)  You  must  include  the  following 
statement  in  the  proxy  statement.  You  must 
place  this  statement  before  the  information 
required  by  this  item  8.  "OTS  has  approved 
the  plan  of  conversion,  subject  to  member 
approval  the  plan  and  certain  other 
conditions.  OTS  approval  does  not  mean  that 
OTS  recommends  or  endorses  the  plan." 

(b)  You  must  describe  your  plan  of 
conversion.  You  must  describe  the 
information  required  by  paragraphs  (c) 
through  (j)  of  this  item.  You  must  include 
emy  additional  information  necessary  to 
accurately  describe  the  material  provisions  of 
the  plan. 

(c)  You  must  briefly  describe  the  effects  of 
conversion  fi-om  a  mutual  to  a  stock 
association,  including  all  of  the  following: 

(1)  That  your  savings  account  holders  will 
continue  to  hold  FDIC-insured  accounts  in 
the  converted  savings  association,  with  the 
same  dollar  amount,  rates  of  return,  and 
general  terms  as  existing  accounts; 

(2)  That  your  savings  and  borrowing 
members  will  not  have  voting  rights  after 
conversion.  In  the  mutual  holding  company 
context,  however,  you  must  describe  what 
voting  rights,  if  any,  your  savings  and 
borrowing  members  will  have  after 
reorganization; 

(3)  That  the  account  holders  have 
liquidation  rights.  You  must  describe  the 
liquidation  account  you  will  establish  and 
maintain,  including  when  you  will  pay  the 
account,  the  interest  of  eligible  account 
holders  and  supplemental  eligible  account 
holders  in  the  account,  and  the  formula  that 
you  will  use  to  adjust  the  account; 

(4)  That  the  conversion  will  not  affect 
borrowers'  loans,  including  the  amount,  rate, 
maturity,  security,  or  other  contractual  terms; 

(5)  That  the  FDIC  will  not  insure  your 
stock; 

(6)  That  you  will  not  distribute  any  assets 
other  than  to  pay  conversion  expenses  or  to 
make  a  charitable  contribution;  and 


(7)  The  reasons  management  recommends 
the  conversion,  including  any  advantages  to 
the  community  that  you  serve. 

(d)  You  must  furnish  the  following 
information  regarding  the  subscription  rights 
of  members: 

(1)  The  formula  that  you  will  use  to 
determine  the  subscription  rights  of  account 
holders  to  purchase  shares  under  12  CFR 
563b.320  through  563b.390; 

(2)  The  purchase  priorities,  total  purchase 
limitations,  total  number  of  shares  that 
members  may  purchase,  and  the  allocation 
formula  in  the  plan  of  conversion; 

(3)  The  allocation  formulas  that  you  will 
use  if  shares  are  oversubscribed  during  the 
sale  under  the  plan  of  conversion;  and 

(4)  The  use  and  timing  of  the  order  forms 
for  the  exercise  of  subscription  rights. 

(e)(1)  You  must  estimate  the  price  range    ' 
per  share  of  the  shares  you  will  sell  in  the 
public  offering  under  your  plan  of 
conversion.  You  do  not  have  to  estimate  the 
price  range  if  you  will  not  begin  the  offering 
until  after  your  members'  meeting; 

(2)  You  must  indicate  that  the  offering 
price  will  be  the  pro  forma  market  value  of 
the  shares,  as  determined  by  your 
management  and  the  underwriter;  and 

(3)  You  must  state  that  you  must  sell  all 
.of  the  shares. 

(f)  Unless  you  will  not  begin  the  offering 
until  after  your  members'  meeting,  you  must 
discuss  the  following  for  stock  you  will  sell: 

(1)  the  earnings  per  sliare  on  a  pro  forma 
basis  as  of  the  most  recent  year-end  and 
interim  period  required  by  item  14(b);  and 

(2)  the  book  value  per  share  on  a  pro  forma 
basis  as  of  the  most  recent  year-end  and 
interim  period  required  by  item  14(a). 

Instructions.  1.  You  must  provide  earnings 
and  book  value  per  share  data  (a)  without 
giving  effect  to  the  estimated  net  proceeds 
from  the  sale  of  the  stock  and  (b)  after  giving 
effect  to  such  proceeds.  You  must  clearly 
state  all  of  your  assumptions. 

2.  In  computing  pro  forma  earnings,  you 
must  use  the  average  of  (i)  the  average  yield 
on  all  interest-ecUTiing  assets  (item 
7(d)(4)(i)(D))  and  (ii)  the  average  rate  paid  on 
deposits  (item  7(d)(4)(ii)(A)). 

3.  If  interest  rates  have  significsmtly 
changed  during  the  applicable  periods,  OTS 
may  permit  you  to  use  properly  supported 
alternative  computations. 

4.  You  must  explain  that  pro  forma  data 
may  not  be  indicative  of  your  actual  financial 
position  or  the  results  of  continuing 
operations  after  the  conversion. 

(g)  You  must  state  when  the  proposed 
subscription  period  will  begin  and  end,  and 
must  describe  whether  the  plan  of  conversion 
permits  you  to  change  or  extend  these  dates. 
You  must  also  state  the  following: 

(1)  You  will  set  a  maximum  subscription 
price  in  the  offering  circular  that  you  will  use 
for  the  offering  of  subscription  rights; 

(2)  The  actual  subscription  price  will  be 
the  public  offering  price; 

(3)  The  actual  subscription  price  will  not 
exceed  the  maximum  subscription  price  on 
the  order  form;  and 

(4)  You  will  refund  any  difference  between 
the  maximum  and  actual  subscription  prices, 
unless  the  subscriber  affirmatively  elects  to 
apply  the  difference  to  the  purchase  of 
additional  shares. 
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(h)  You  must  also: 

(1)  Describe,  to  the  extent  practicable, 
whether  you  intend  to  list  your  shares  on  an 
exchange,  or  how  you  will  otherwise  provide 
a  market  for  the  purchase  and  sale  of  shares 
in  the  future; 

(2)  Describe  briefly  the  tax  effect  of  the 
conversion  on  you  and  on  the  various  classes 
of  account  holders  receiving  nontransferable 
subscription  rights  in  the  conversion; 

(3)  State  that  the  plan  of  conversion  is 
attached  as  an  exhibit  to  the  proxy  statement 
and  that  the  reader  may  consult  the  plan  for 
further  information. 

(i)  You  must  State  whether  the  plan  of 
conversion  permits  you  to  offer  unsubscribed 
shares  to  the  public  directly  or  through 
underwriters.  If  so,  you  must  provide  the 
information,  to  the  extent  known,  required  by 
item  6  of  Form  OC,  and  indicate  the 
estimated  timing  of  the  proposed  offering. 

(j)  You  must  furnish  the  following 
information  on  proposed  purchases  of  shares 
by  your  directors  and  officers  in  a  table: 

(1)  The  total  proposed  number  of  shares 
that  all  officers,  directors  and  their  associates 
as  a  group  may  purchase. 

(2)  The  name  and  position  of  each  officer 
and  director  in  item  5(a)  and  the  number  of 
shares  each  will  purchase. 

(3)  If  any  officer,  director  or  his  or  her 
associate  proposes  to  purchase  one  percent  or 
more  of  the  total  number  of  shares  that  will 
be  outstanding,  the  name,  position,  and  the 
number  of  shares  that  the  officer,  director  or 
associate  will  purchase. 


(4)  Indicate  separately  the  number  of 
shares  that  will  be  purchased  in  each  offering 
category  with  respect  to  the  information 
required  by  items  (1),  (2)  and  (3)  of  paragraph 
(J)- 

(5)  If  your  conversion  application  includes 
a  charitable  contribution,  you  must  disclose 
the  following  additional  information: 

(i)  The  amount  and  percentage  of  shares 
that  each  proposed  director  (or  trustee)  and 
officer  of  the  charitable  organization  will 
purchase  in  the  conversion. 

(ii)  The  aggregate  number  and  percentage 
of  shares  that  the  charitable  organization  and 
its  proposed  officers  and  directors  (or 
trustees)  will  hold. 

(iii)  The  number  of  shares  and  value  of  the 
contribution  at  the  minimum,  midpoint, 
maximum,  and  maximum  as  adjusted,  of  the 
valuation  range. 

(iv)  The  decrease  in  shares  that  you  will 
sell  in  the  conversion,  in  number  of  shares 
and  dollar  amounts,  at  the  minimimi, 
midpoint,  maximum,  and  maximum  as 
adjusted,  of  the  valuation  range. 

(v)  The  dilution  in  ownership  and  book 
value  per  share  from  the  proposed 
contribution. 

(vi)  Your  plans  for  additional  charitable 
contributions  over  the  next  three  years. 

Instruction.  You  are  only  required  to 
furnish  information  on  associates  of  officers 
and  directors  to  the  extent  that  you  know  this 
information.  If  you  are  unable  to  confirm  the 
number  of  shares  an  associate  will  purchase. 


you  must  disclose  the  number  of  shares  the 
associate  is  given  subscription  rights  to 
purchase. 

Item  9.  Description  of  Stock 

(a)  You  must  furnish  the  information 
required  in  item  202  of  Regulation  S-K,  17 
CFR  229.202.  Unless  the  context  otherwise 
requires,  "registrant"  refers  to  you. 

(b)  You  must  undertake  to  use  your  best 
efforts  to  encourage  and  assist  a  professional 
market  maker  to  establish  and  maintain  a 
market  for  your  shares. 

(c)  You  must  discuss  the  trading  market 
that  you  expect  will  exist  for  your  shares. 
You  must  estimate  the  number  of  market 
makers  and  shareholders,  and  describe  your 
plans  for  listing  the  stock. 

Instnictioii.  You  must  describe  the  basic 
requirements  you  must  meet  to  list  your 
stock. 

(d)  If  the  rights  of  your  stockholders  will 
be  materially  limited  or  qualified  by  the 
rights  of  savings  account  holders  or 
borrowers,  you  must  describe  these 
limitations  or  qualifications  so  that  investors 
can  understand  their  stock  rights. 

Item  10.  Capitalization 

You  must  set  forth  the  amounts  of  your 
capitahzation  in  substantially  the  tabular 
form  indicated  below.  You  may  modify  the 
captions  as  appropriate. 


(A)  Capitalization  on 

most  recent  balance 

sheet  date 


(B)  Pro  forma  adjust- 
ments as  a  result  of 
conversion 


(C)  Pro  forma  capital- 
ization, after  giving  ef- 
fect to  the  conversion 


Deposits. 
FHLB  advances. 
Other  Borrowings. 

Capital  stock  

Preferred  stock  

Paia-in  capital. 

Retained  earnings  Restricted  Unrestricted. 
Total. 


InstruLtiuns.  1.  You  must  indicate  in  the 
table,  or  in  a  footnote  to  the  table,  the  total 
number  of  shares  you  will  authorize,  the  par 
or  stated  value  of  the  shares,  and  the  number 
of  shares  you  will  sell  in  the  conversion. 

2.  You  must  estimate  in  the  table  the  total 
amount  of  funds  you  will  receive  when  you 
sell  your  stock.  In  a  footnote,  you  must  state 
the  price  per  share  that  you  used  for  the 
estimate.  You  must  clearly  indicate  that  the 
total  amount  and  price  per  share  are 
estimates.  ^ 

3.  In  Column  A,  you  must  use  the  most 
recent  balance  sheet  date  required  by  item 
14. 

Item  11.  Use  of  New  Capital 

You  must  explain  how  you  will  use  the 
new  proceeds  of  the  conversion,  including 
the  approximate  amount  that  you  will  use  for 
each  purpose. 

Instruction.  You  do  not  have  to  detail 
proposed  investments.  You  must,  for 
example,  only  briefly  describe  any 
investment  or  other  activity  that  will  be 


affected  materially  by  availability  of  the 
proceeds.  Examples  of  such  activities 
include:  expanded  secondary  market 
activities,  larger  scale  lending  projects,  loan 
portfolio  diversification,  increased  liquidity 
investments,  repayment  of  debt,  additional 
branch  offices  and  other  facilities,  service 
corporation  investments,  and  acquisitions. 

Item  12.  New  Charter,  Bylaws,  or  Other 
Documents 

You  must  describe  the  material  changes  to 
your  existing  charter,  bylaws,  and  other 
similar  documents  that  will  take  effect  after 
conversion. 

Instruction.  You  only  have  to  briefly 
summarize  provisions  that  are  pertinent  from 
an  investment  and  a  voting  standpoint.  You 
do  not  have  to  provide  a  complete  legal 
description  of  each  provision. 

Item  13.  Other  Matters 

You  must  state  that  you  will  register  your 
stock  under  section  12(g)  of  the  Securities 
Exchange  Act  of  1934,  and  that  you  will  not 


deregister  the  stock  for  three  years  after  the 
date  of  conversion.  You  are  subject  to  the 
proxy  rules,  insider  trading  reporting  and 
restrictions,  annual  and  periodic  reporting 
and  other  requirements  of  that  Act  when  you 
register  your  stock. 

Item  14.  Financial  Statements 

Subpart  A  of  12  CFR  Part  563c  governs  the 
certification,  form,  and  content  of  the 
financial  statements,  including  the  basis  of 
consolidation. 

(a)  Consolidated  balance  sheets.  (1)  Yo% 
and  your  subsidiaries  must  furnish 
consolidated,  audited  balance  sheets  as  of  the 
end  of  each  of  the  two  most  recent  fiscal 
years,  even  if  the  applicant  is  filing  using  the 
provisions  of  Regulation  S-B. 

(2)  If  the  latest  balance  sheets  you  furnish 
under  (1)  of  this  paragraph  are  dated  135 
days  or  more  before  the  date  OTS  approves 
the  conversion,  you  must  furnish  an  interim 
balance  sheet  dated  within  135  days  of  OTS 
approval.  This  interim  balance  sheet  may  be 
unaudited. 
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(3)  If  the  latest  balance  sheets  you  furnish 
under  (1)  of  this  paragraph  are  dated  105 
days  or  more  before  the  date  OTS  approves 
the  conversion,  you  must  furnish  a  Recent 
Development  section  of  selected  financial 
data  and  a  Management's  Discussion  and 
Analysis  section  of  significant  variances. 

(b)  Consolidated  statements  of  income  and 
cashflows.  (1)  You,  your  subsidiaries,  and 
your  predecessors  must  furnish  consolidated, 
audited  statements  of  income  and  cash  flows 
for  each  of  the  three  fiscal  years  preceding 
the  date  of  the  most  recent  balance  sheet 
furnished. 

(2)  In  addition,  you  must  furnish 
statements  of  income  and  cash  flows  (i)  for 
any  interim  period  between  the  latest  audited 
balance  sheet  and  the  date  of  the  most  recent 
interim  balance  sheet  that  you  file,  and  (ii) 
for  the  corresponding  period  of  the  preceding 
fiscal  year.  The  interim  financial  statements 
may  be  unaudited. 

(c)  Changes  in  stockholders'  equity.  You 
must  analyze  the  changes  in  each  caption  of 
stockholders'  equity  in  the  balance  sheets. 
You  must  present  this  analysis  Ln  a  note  or 
separate  statement  that  reconciles  the 
beginning  balance  with  the  ending  balance 
for  each  period  for  which  you  are  required 
to  furnish  an  income  statement.  You  must 
describe  all  significant  reconciling  items  with 
appropriate  captions.  You  must  reconcile 
total  generally  accepted  accounting 
principles  (GAAP)  capital  with  actual 
tangible,  core,  and  risk-based  capital  in  the 
notes  to  the  financial  statements. 

(d)  Financial  statements  of  business 
acquired  or  to  be  acquired.  You  must  furnish 
the  information  required  by  17  CFR  210.3-05 
and  210.11-01  to  -03  for  any  business  that 
you  have  acquired  or  will  acquire. 

(e)  Separate  financial  statements  of 
subsidiaries  not  consolidated  and  50- 
percent-or  less-owned  persons.  You  must 
furnish  the  information  required  by  17  CFR 
210.3-09  on  separate  financial  statements  of 
subsidiaries  not  consolidated  and  50-percent- 
or  less-owned  persons. 

(f)  Filing  of  other  statements  in  certain 
cases.  You  may  request  permission  to  omit 
any  of  the  statements  required  by  this  item, 
or  to  substitute  appropriate  statements  of 
comparable  character.  OTS  may  permit  you 
to  omit  or  substitute  statements  where  it  is 
consistent  with  the  protection  of  account 
holders.  OTS  may  also  require  you  to  include 
other  additional  or  substitute  statements,  if 
the  statements  are  necessary  or  appropriate  to 
adequately  present  the  financial  condition  of 
any  person  whose  financial  statements  are 
required,  or  whose  statements  are  otherwise 
necessary  for  the  protection  of  account 
holders  and  others. 

Instructions.  1.  If  you  previously  used  an 
audit  period  for  your  certified  financial 
statements  and  this  audit  period  does  not 
coincide  with  your  fiscal  year,  you  may  use 
the  audit  period  instead  of  any  required  fisced 
year.  You  may  use  this  audit  period, 
however,  only  if  it  covers  a  full  twelve 
months'  operations  and  you  have  used  this 
period  consistently. 

2.  Interim  financial  statements  must  be 
comparative  and  reported  in  the  same  format 
as  the  audited  financial  statements. 


Item  IS.  Consents  of  Experts  and  Reports 

(a)  You  must  briefly  describe  all  consents 
of  experts  filed  under  the  instructions  in  the 
Form  AC. 

fb)  You  must  provide  a  report  of  the 
independent  public  accountants  who 
certified  your  financial  statements  and  other 
matters  Ln  the  proxy  statement. 

Instruction.  You  must  summarize  only  the 
provisions  of  the  consents  that  are  pertinent 
from  an  investment  and  a  voting  standpoint. 
You  do  not  have  to  provide  a  complete  legal 
description  of  each  consent. 

Item  16.  Attachments 

You  must  attach  a  copy  of  your  plan  of 
conversion  as  approved  jjy  OTS  to  the  proxy 
statement  distributed  to  members  and  others. 
Alternatively,  in  a  transaction  that  does  not 
utilize  a  state-chartered  holding  company, 
you  may  disclose  in  the  proxy  statement  that 
you  will  provide  the  plan  of  conversion,  if  a 
recipient  requests  it  within  a  specified  period 
by  means  of  a  postage-paid  postcard  or  other 
written  communication. 
OTS  Form  1681,  June  2000. 

Appendix  C — Form  OC — Offering  Circular 

[Not  To  Be  Codified  in  the  Code  of  Federal 
Regulations] 

Office  of  Thrift  Supervision 
Form  OC — Offering  Circular 

Paperwork  Reduction  Act  Statement 

The  Office  of  Thrift  Supervision  will  use 
this  information  to  ensure  that  the  public 
receives  adequate  information  about  the 
Applicant  and  the  securities  being  offered. 
See  Part  563b  and  Part  563g. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  150 
hours,  per  response,  including  the  time  for 
reviewing  instructions  and  completing  and 
reviewing  the  collection  of  information.  If  a 
valid  0MB  Control  Number  does  not  appear 
on  this  form,  you  are  not  required  to 
complete  this  form.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  the  Business  Transactions  Division, 
Office  of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550-0014), 
Washington,  DC  20503. 

FORM  OC— Offering  Circular 

Office  of  Thrift  Supervision 

1700  G  Street,  NW.,  Washington,  DC  20552 

Offering  Circular 

(Name  of  Applicant  in  charter)    (Docket  No.) 

(Street  address  of  Applicant) 

(City,  State  and  Zip  Code) 
Index  to  Items 

Item  1.  Information  Required  by  amd  Use  of 

FormOC 
Item  2.  Additional  Current  Information 

Required 


Item  3.  Statement  Required  in  Offering 

Circulars 
Item  4.  Preliminary  Offering  Circular 
Item  5.  Information  with  Respect  to  Exercise 

of  Subscription  Rights 
Item  6.  Stock  Selling  Arrangements 

Item  1.  Information  Requirprf  bv  and  Use  of 
Form  OC 

You  must  date  the  offering  circuit  ais  of 
the  date  that  you  mail  it.  You  must  include 
in  your  offering  circular  substantially  the 
same  information  that  you  must  include  in 
the  proxy  statement  that  you  distribute  to 
your  members  to  vote  on  the  conversion.  You 
may  omit  information  from  the  offering 
circular  that  you  included  in  the  proxy 
statement  only  to  the  extent  the  information 
is  clearly  inapplicable.  The  offering  circular 
may  be  in  "wrap  around"  form,  where  the 
proxy  statement  is  attached. 

Instructions.  1.  The  "offering  circular"  is 
the  offering  circular  for  the  subscription 
offering  and  the  offering  circular  for  any 
community  offering  or  public  offering,  or 
both.  It  may  also  be  called  a  "prospectus." 

2.  If  you  previously  furnished  a  copy  of  the 
proxy  statement  to  your  members,  you  do  not 
need  to  include  the  proxy  statement  as  an 
attachment  to  your  offering  circular  for  a 
subscription  offering  in  "wrap  around"  form. 
However,  you  must  state  in  the  offering 
circular  that  you  previously  furnished  a  copy 
of  the  proxy  statement  to  the  members,  and 
that  you  will  furnish  an  additional  copy 
promptly  upon  request.  You  also  must  state 
your  telephone  number  and  mailing  address. 

Item  2.  Additioiidl  (  urrt-nt  Informdtion 
Required 

You  must  include  the  following  additional 
current  information  in  your  offering  circular, 
if  the  information  is  available  and  you  did 
not  already  include  the  information  in  the 
proxy  statement: 

(a)  If  your  members'  meeting  took  place 
before  you  mailed  the  Form  OC,  the  result  of 
the  vote  of  your  members  on  the  conversion 
and  any  other  proposals  considered  at  the 
meeting. 

(h)  Any  recent  material  developments  in 
your  business  or  affairs. 

(c)  The  trading  market  that  you  expect  for 
your  conversion  sheu^s. 

(d)  A  summary  of  the  results  of  any 
separate  subscription  offering.  You  must 
include  the  number  of  shares  that  you  sold 
to  eligible  account  holders,  supplemental 
eligible  account  holders,  and  other  voting 
members,  the  price  at  which  you  sold  the 
shares,  and  the  number  of  unsubscribed 
shares.  You  must  include  this  summary  on 
the  outside  front  cover  page. 

(e)  Th«  information  required  by  Items 
8(e)(1)  and  8(f)  of  Form  PS. 

(f)  Any  other  information  necessary  to 
make  the  offering  circular  current,  including 
full  financial  statements  dated  within  six 
months  before  the  date  you  mail  the  offering 
circular.  You  must  also  include,  in  your 
subscription  offering  circular,  any  more 
recent  financial  statements  if.  at  the  time  you 
commence  your  subscription  offering,  you 
determine  that  you  must  include  the 
financial  statement  in  an  offering  circular  in 
the  community  offering  or  public  offering,  or 
both. 
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Item  3.  Statement  Required  in  Offering 
Circulars 

You  must  set  out  the  following  statement 
on  the  outside  front  cover  page  of  every 
offering  circular.  You  must  set  out  the 
statement  in  capital  letters  printed  in  bold- 
face Roman  type  at  least  as  large  as  ten-point 
modem  type  and  at  least  two  points  leaded: 

THF  OFKK  F  OK  IHRiri  s|  Pf  R\  !S|ON 
HAS  NO!    \PPKO\  H)  OK  UIs  \PPKOVED 
IfUM  sHARhS    VHY  OhH(l  iiAS  NOT 
\(  (  l  K  \(  ^  UR 
ms  OFK-RING 
RLPRESt.NTATION  TO 
IS  UNLAWFUL. 


PAbbLDON  IHF 
ADEQUACY  OF 
CIRCULAR  AW 
THE  CON!  RAR> 


Item  4   Pi  I  hniinary  Offering  Circular 

You  must  include  the  caption  "Preliminary 
Offering  Circular."  the  date  you  issue  the 
preliminary  offering  circular,  and  the 
following  statement  on  the  outside  front 
cover  page  of  any  preliminary  offering 
circular.  You  must  set  out  the  statement  in 


red  ink,  printed  in  type  as  large  as  you  use 
generally  in  the  body  of  the  offering  circular. 

"We  have  filed  this  offering  circular  with 
the  Office  of  Thrift  Supervision,  but  it  has 
not  been  authorized  for  use  in  final  form.  We 
may  complete  or  amend  the  information  in 
this  offering  circular.  We  may  not  sell  or 
accept  offers  to  buy  the  shares  covered  by 
this  offering  circular  before  the  Office  of 
Thrift  Supervision  declares  the  offering 
circular  effective.  The  offering  circular  is  not 
an  offer  to  sell  or  the  solicitation  of  an  offer 
to  buy.  We  will  not  sell  these  shares  in  a  state 
that  prohibits  offers,  solicitations  or  sales 
before  registration  or  qualification  under  the 
securities  laws  of  that  state." 

Item  5.  Information  with  Respect  to  Exercise 
of  Subscription  Rights 

In  any  offering  circular  that  you  will 
deliver  to  subscribers,  you  must  describe  all 
material  terms  of  the  offering  relating  to  the 
exercise  of  subscription  rights.  You  may 


exclude  this  information  if  you  have  already 
included  this  information  in  the  proxy 
statement.  Material  terms  include  the 
expiration  date,  any  subscription  agent, 
method  of  exercising  subscription  rights, 
payment  for  shares,  delivery  of  stock 
certificates  for  shares  purchased,  maximum 
subscription  price,  possible  reduction  of 
subscription  price,  relationship  of 
subscription  price  to  public  offering  price, 
requirement  that  all  unsubscribed  shares  be 
sold,  and  any  other  material  conditions 
relating  to  the  exercise  of  subscription  rights. 

Item  6.  Stock  Selling  Arrangements 

In  each  offering  circular  you  must  describe 
the  material  terms  of  the  plan  or  plans  of 
distribution  for  all  shares. 

(a)  You  must  include  the  following 
information  in  substantially  the  tabular  form 
set  forth  below.  You  must  set  out  this 
information  on  the  outside  front  cover  page 
of  the  offering  circular. 


Per  share 
Total. 


Price  to  public 


Selling  discounts 
and  commissions 


Proceeds  to  appli- 
cant 


(b)  If  there  is  a  community  offering  or 
public  offering,  or  both,  you  must  provide  an 
offering  circular.  You  may  omit  the 
description  relating  to  the  exercise  of 
subscription  rights  required  by  item  5,  unless 
you  commence  your  community  offering  or 
public  offering,  or  both,  simultaneously  with 
your  subscription  offering. 

(c)  If  you  sell  any  shares  through  a 
community  offering,  you  must  indicate:  (1) 
The  timing  for  the  offering,  (2)  the  geographic 
area  where  you  will  make  the  offering,  (3)  the 
method  you  will  employ  to  market  the  shares 
(including  the  frequency  and  nature  of 
communications  or  contracts  with  potential 
purchasers),  (4)  any  preferences  that  you  will 
give  to  any  geographic  area  or  to  any  class 

of  potential  purchasers,  and  (5)  the 
limitations  on  purchases  by  potential 
purchasers. 

(d)  If  a  selling  agent  assists  in  offering 
shares,  you  must  identify  the  selling  agent, 
disclose  how  the  selling  agent  will  offer  the 
shares,  and  disclose  the  commissions  and 
fees  you  will  pay  to  the  selling  agent. 

(e)  If  you  will  offer  any  shares  through 
underwriters,  you  must  include  in  the 
offering  circular  for  the  public  offering  the 
names  of  the  principal  underwriters  and  the 
amounts  that  each  will  underwrite.  You  may 
omit  this  information  for  principal  ^ 
underwriters,  other  than  the  managing 
underwriters,  from  the  offering  circular  for 
the  subscription  offering  if  you  include  the 
following  conditions:  (1)  that  all  subscription 
rights  will  be  exercisable  by  delivery  of  order 
forms  to  the  underwriters  or  selling  group  for 
the  public  offering;  and  (2)  that  orders  of 
persons  exercising  subscription  rights  will  be 
filled  prior  to  orders  for  stock  in  the  direct 
community  or  public  offerings,  or  both.  You 
must  identify  each  principal  underwTiter  that 
has  a  material  relationship  with  you  and 
describe  the  relationship.  In  each  offering 
circular,  you  must  state  briefly  the 


underwriter's  obligation  to  take  unsubscribed 
shares. 

(f)  You  must  briefly  disclose  in  the  offering 
circular  the  discounts  and  commissions  that 
you  may  allow  or  may  pay  dealers  in 
connection  with  the  sale  of  unsubscribed 
shares  for  the  community  or  public  offering, 
or  both.  You  may  omit  this  information  from 
the  offering  circular  for  any  subscription 
offering,  unless  you  use  the  subscription 
offering  circular  for  the  community  offering 
or  public  offering,  or  both. 

Instructions.  1.  Commissions  include  all 
cash,  securities,  contracts,  or  anything  else  of 
value,  paid,  to  be  set  aside,  or  disposed  of 
Commissions  also  include  understandings 
made  with  or  for  the  benefit  of  any  persons 
in  which  any  underwriter  or  dealer  is 
interested,  in  connection  with  the  sale  of  the 
shares. 

2.  You  must  include  any  cash  commissions 
in  the  table.  You  must  describe  other 
consideration  you  will  make  to  the 
underwriters  following  the  table  with  a 
reference  in  the  second  column  of  the  table. 
You  also  must  appropriately  disclose  any 
finder's  fees  or  similar  payments. 

3.  You  must  state  whether  the  selling 
agents  or  underwriters  are  or  will  be 
committed  to  take  and  to  pay  for  all  of  the 
shares  if  any  are  taken,  or  whether  it  is 
merely  an  agency  or  "best  efforts" 
arrangement  under  which  the  selling  agents 
or  underwriters  are  required  to  take  and  pay 
for  only  the  shares  that  they  sell  to  the 
public. 

OTS  Form  1682,  June  2000. 


Appendix  D — Form  OF — Order  Form 

[Not  to  be  codified  in  the  Code  of  Federal 
Regulations] 

Office  of  Thrift  Supervision 
Form  OF — Order  Form 

Paperwork  Reduction  Act  Statement 

The  Office  of  Thrift  Supervision  will  use 
this  information  to  ensure  subscribers  to 
Applicant's  stock  receive  adequate 
disclosures  regarding  the  purchase  of 
Applicant's  stock.  See  Part  563b  and  section 
563.76. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  one 
hour,  per  response,  including  the  time  for 
reviewing  instructions  and  completing  and 
reviewing  the  collection  of  information.  If  a 
valid  OMB  Control  Number  does  not  appear 
on  this  form,  you  are  not  required  to 
complete  this  form.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  the  Business  Transactions  Division, 
Office  of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550-0014), 
Washington.  DC  20503. 

Form  OF — Order  Form 

Office  of  Thrift  Supervision  1700  G  Street. 
NW.,  Washington,  DC  20552 

Order  Form  for  purchase  of  conversion 
shares 


(Name  of  Applicant  in  charter)    (Docket  No.) 
(Street  address  of  Applicant) 
(City,  State  and  Zip  Code) 


431 2  H 
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(1)  After  OTS  declares  your  offering 
circular  for  the  subscription  offering 
effective,  you  must  promptly  distribute  order 
forms  for  the  purchase  of  shares  of  stock  to: 
(a)  All  eligible  account  holders,  (b) 
supplemental  eligible  account  holders,  and 
(c)  other  voting  members  who  may  subscribe 
for  shcU'es  under  the  plan  of  conversion. 

(2)  You  must  provide  a  final  offering 
circular  for  the  subscription  offering  or  any 
community  or  public  offerings  with  the  order 
form  (unless  you  previously  provided  a  final 
offering  circular).  You  must  include  detailed 
instructions  explaining  how  to  complete  the 
order  forms. 

(3)  You  must  state  the  maximum 
subscription  price  on  each  order  form.  This 
amount  is  the  amount  that  is  payable  to  you 
when  the  subscriber  returns  the  order  form. 
You  must  establish  a  maximum  subscription 
price  and  an  actual  subscription  price  that  is 
within  the  subscription  price  range  stated  in 
OTS's  approval  and  in  the  offering  circular. 
If  the  maximum  subscription  price  or  the 
actual  subscription  price  is  not  within  the 
subscription  price  range,  you  must  receive 
OTS  approval  to  amend  the  range.  If 
appropriate,  OTS  may  require  you  to  resolicit 
proxies  and  order  forms  as  a  condition  to  its 
approval.  If  the  public  offering  price  is  less 
than  the  maximum  subscription  price  on  the 
order  form,  you  must  reduce  the  actual 
subscription  price  to  correspond  to  the 
public  offering  price.  You  must  refund  the 
difference  to  those  subscribers  who  paid  the 
maximum  subscription  price,  unless  the 
subscriber  affirmatively  elects  to  apply  the 
difference  to  the  purchase  of  additional 
shares. 

(4)  You  must  describe  in  a  simple,  clear 
and  intelligible  manner  the  actions  that  are 
required  or  available  to  the  persons  who  will 
receive  the  order  form.  Specifically,  you  must 
provide  all  of  the  following  information: 

(i)  Indicate  the  maximum  number  of  shares 
that  the  person  may  purchase  under  the 
subscription  rights; 

(ii)  Indicate  the  time  period  during  which 
the  person  must  exercise  the  subscription 


rights.  This  period  must  be  at  least  20  days 
and  not  more  than  45  days  after  you  mail  the 
subscription  offering  order  form; 

(iii)  State  the  maximum  subscription  price 
per  share; 

(iv)  Indicate  any  minimum  share  purchase 
requirements; 

(v)  Speciffcally  designate  blank  space  or 
spaces  for  the  person  to  indicate  the  number 
of  shares  he  or  she  wishes  to  purchase; 

(vi)  Indicate  how  the  person  must  pay.  If 
the  person  withdraws  hinds  from  a  certificate 
of  deposit,  you  must  indicate  that  the  person 
may  withdraw  the  funds  without  penalty.  If 
the  person  pays  by  withdrawing  from  a 
savings  account  or  certificate  of  deposit,  you 
must  provide  for  the  person  to  check  a  box 
on  the  order  form.  If  a  person  pays  by 
withdrawing  ft-om  a  savings  account  or 
certificate  of  deposit,  you  may,  but  need  not, 
withdraw  funds  hnm  the  account  when  you 
receive  the  order  form.  If  the  person 
withdraws  funds  before  the  closing  date  of 
the  public  offering,  you  must  pay  interest  to 
the  account  holder  as  if  the  amount  remained 
in  the  account  until  the  closing  date; 

(vii)  Specifically  designate  blank  spaces  for 
the  person  to  date  and  sign  the  order  form; 

(viii)  Include  an  acknowledgment  that  the 
person  who  signed  the  order  form  received 
a  final  offering  circular  before  he  or  she 
signed  the  form;  and 

(ix)  Indicate  what  will  happen  if  the  person 
does  not  properly  complete  and  return  the 
order  form.  You  must  state  that  the  person 
may  not  transfer  the  subscription  rights  to 
another  and  state  that  the  subscription  rights 
are  void  at  the  end  of  the  subscription  period. 
You  must  include  in  the  instructions  to  the 
form  the  address  where  the  person  must  send 
the  order  form  and  the  date  that  you  will 
deem  the  order  form  received,  (for  instance, 
by  date  and  time  of  actual  receipt  at  the 
indicated  address,  or  by  date  and  time  of 
postmark.) 

(3)  You  may  state  that  no  one  may  modify 
the  order  form  without  your  consent. 

(6)  You  must  include  the  following 
statements  in  bold  print  in  your  order  form: 


(a)  "Federal  Regulations  prohibit  dn\  persim 
from  Irrfnsfprring  or  enterina  into  any 
a^reenient  dirertlv  or  indiriM  tl\  to  transfer 
the  legal  or  benefn  lal  ownership  nl 
converMon  subscription  rights,  or  the 
underlying  securities  to  the  account  ot 
another.' 

(b)  "Under  penall\  of  per)urv.  I  (ertit\  thai 

I, .  am  pun  basing  shares  soleK 

for  my  account  and  that  there  is  no 
agreement  or  understanding  regarding  the 
sale  or  transfer  of  su(  h  shares,  or  my  right 
to  subs<  ribe  for  shares 

(7)  You  must  also  include  the  follov>ring 
separate  one  page  certification 
"I  ACKNOWLEDGE  THAT  THIS  SECl  RTH 
IS  NOT  A  DEPOSIT  OR  AC(  OINT  A\D  IS 
NOT  FEDERALLY  INSIRED   AND  !S  NOT 
(.1  AR.\.NTEED  BY  [insert  name  of  savings 
association!  OR  BY  THE  FEDEIL\L 
GOVERNMENT  •• 

If  anyone  asserts  that  this  security  is 
federally  insured  or  guaranteed,  or  is  as  safe 
as  an  insured  deposit,  I  should  call  the  Office 
of  Thrift  Supervision  Regional  Director 
[insert  Regional  Director's  name  and 
telephone  number  with  area  code], 

I  further  certify  that,  before  purchasing  the 
[description  of  security  being  offered]  of 
[name  of  issuer,  name  of  savings  association 
and  affiliation  to  issuer  (if  different)],  I 
received  an  offering  circular. 

The  offering  circular  that  I  received 
contains  disclosure  concerning  the  nature  of 
the  security  being  offered  and  describes  the 
risks  involved  in  the  investment  including: 
(list  briefly  the  principle  risks  involved  and 
cross  reference  certain  specified  pages  of  the 
offering  circular  where  a  more  complete 
description  of  the  risks  is  made.] 

Signature  

Date    

OTS  Form  1683,  June  2000. 

[FR  Doc.  00-16347  Filed  7-11-00;  8:45  am] 

3IL.JNG  CODE  S'2(>--ai  P 


NX  tdiiesclay, 

Juh    1  2.  2UUU 


Part  in 


Department  of 
Comnierce 


Export  Administration  Bureau 


!S   (  FK   Part   ~4(»   il   al. 
Implementation   of   ttit    Wasvtuaar 
Xrrangemeiif  list  of  Dual-Use  Items: 
Revision's  to  <  ateiiones  1,  2,  3,  4,  5,  6 
and  "-i  of  (lu    «  onimerce  Contni   List; 
final   Kill* 


43130  Federal  Register/ Vol.  65.  No.  134 /Wednesday,  July  12,  2000 /Rules  and  Regulations 


DEPARTMENT  OF  COMMEF-CE 
Bureau  of  Export  Administration 

1 5  CFR  Parts  740,  772  and  774 
[Docket  No  000616178-0178-01] 
RIN0694-AC19 

Implementation  of  the  Wassenaar 
Arrangement  List  of  Dual-Use  Items: 
Revisions  to  Categories  1.  2  3.  4  5,  6 
and  9  of  the  Commerce  Control  List 

AGENCY:  Bureau  of  Export 
\cl ministration,  Conunerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  final  rule  revises  certain 
entries  controlled  for  national  security 
reasons  in  Categories  1,  2.  3,  4,  5,  6  and 
9  to  conform  with  changes  in  the 
Wassenaar  Arrangement's  List  of  Dual- 
Use  Goods  and  Technologies 
maintained  and  agreed  to  by 
govMnments  participating  in  the 
Wa88«)aar  .\rrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  controls 
strategic  items  with  the  objective  of 
improving  regional  and  international 
security  and  stability.  The  purpose  of 
this  final  rule  is  to  make  the  necessary 
changes  to  the  CCL  to  implement 
recently  agreed  revisions  to  the 
Wassenaar  List  of  Dual-Use  Goods  and 
Technologies. 

DATES:  This  rule  is  effective  July  12, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  of  tectmical  nature,  the 
following  persons  in  the  Office  of 
Strategic  Trade  are  available: 
Category  1:  Robert  Teer^202)  482- 

4749 
Category  2:  Tanya  Mottley— (202)  482- 

1837 
Category  3:  Hector  Rivera — (202)  482- 

5534 
Category  4:  Patty  Sefcik— (202)  482- 

0707 
Category  5  (Telecommunications):  Tony 

Koo— (202)  482-3206 
Category  5  (Information  Security):  Patty 

Sefcik— (202)  482-0707 
Category  6:  Christopher  Costanzo — (202) 

482-0718 
Category  9:  Gene  Christiansen — (202) 

482-2984 
SUPPLEMENTARY  INFORMATION: 


Background 

In  July  1996,  the  United  States  and 
thirty-two  other  countries  gave  final 
approval  to  the  establishment  of  a  new 
multilateral  export  control  arrangement, 
called  the  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stability  by  promoting  transparency  and 
greater  responsibility  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  such 
items.  Participating  states  have 
committed  to  exchange  information  on 
exports  of  dual-use  goods  and 
technologies  to  non-participating  states 
for  the  purposes  of  enhancing 
transparency  and  assisting  in 
developing  common  imderstandings  of 
the  risks  associated  with  the  transfers  of 
these  items. 

On  January  15.  1998.  BXA  published 
an  interim  rule  (63  FR  2452)  fulfilling 
U.S.  commitments  to  the  Wassenaar 
Arrangement  by  implementing  the 
Wassenaar  Arrangement  list  of  dual-use 
items  and  imposing  reporting 
requirements  for  exports  of  certain  items 
controlled  under  the  Wassenaar 
Arrangement. 

On  July  23.  1999,  BXA  published  a 
final  rule  (64  FR  40106)  that  revised 
certain  entries  controlled  for  national 
security  reasons  to  conform  with  the 
1998  changes  in  the  Wassenaar 
Arrangement's  List  of  Dual-Use  Goods 
and  Technologies  agreed  to  by 
participating  govenunents. 

This  final  rule  revises  a  number  of 
national  security  controlled  entries  on 
the  Commerce  Control  List  (CCL)  to 
conform  with  recently  agreed  changes  in 
the  Wassenaar  List  of  Dual-Use  Goods 
and  Technologies.  The  most  significant 
revisions  include  liberalizations  in 
national  security  thresholds  for 
microprocessors.  A  detailed  description 
of  revisions  to  the  CCL  is  provided 
below. 

Specifically,  this  rule  makes  the 
following  amendments  to  the  Commerce 
Control  List: 

Category  1 — Materials,  Chemicals, 
Microorganisms,  and  Toxins 

lAOOl — amended  by  clarifying  the 
term  "vinylether  monomer"  to  read 
"vinylether  group  as  a  constitutional 
unit"  (lAOOl.c). 

iCOll — amended  by  (1)  adding  a  new 
technical  note  to  add  hafnium  as  an 
impiuity  in  the  control  of  raw 
zirconium.  This  revision  allows  for  the 
natural  content  of  hafnium  in  zirconium 


(2-7%)  to  be  coimted  with  the 
zirconiiun  (technical  note  to  iCOll.a); 
and  (2)  adding  nitroguanidine  to  the  list 
of  metals  and  compounds  controlled  by 
icon  (iCOll.d).  Previously 
nitroguanidine  was  controlled  on  the 
Munitions  List  (ML).  This  revision 
places  nitroguanidine  under  control  as  a 
dual-use  item  on  the  Commerce  Control 
Ust  (CCL). 

1C012 — amended  by  revising  the 
entry  heading  to  remove  the  reference 
"for  nuclear  heat  sources"  and  by 
revising  the  related  definitions  section 
to  clarify  that  "these  materials  are 
typically  used  for  nuclear  heat  sources" 
(lC012."Related  Definitions). 

1E002 — amended  by  reformatting 
1E002.C.1.C  by  merging  the  technical 
parameters  of  the  note  into  lE002.c.l.c.l 
and  by  clarif\'mg  paragraphs  c.l.c.2  and 
c.l.c.3.  These  reformatting  revisions  do 
not  alter  the  scope  of  existing  controls. 

Category  3 — Electronics 

3A001 — amended  by  (1)  revising  for 
clarity  the  phrase  'integrated  circuits 
described  in  3.\001.a.3  to  3A001.a.l0  or 
3A001.a.l2'"  to  provide  a  narrative 
description  of  the  items  identified  by 
these  paragraph  references  and  by 
revising  the  phrase  "field  programmable 
gate  arrays"  to  read  "field 
programmable  logic  devices" 
{3A001  a  2);  (2)  increasing  the 
composite  theoretical  performance 
(CTP)  for  microprocessors  in 
3A001.a.3.a  from  260  million  operations 
per  second  (MTOPS)  to  3. .500  MTOPS  to 
account  for  technological  advances  and 
controUabilitv  factors  (3A001.a.3.a);  (3) 
removing  the  phrase  "maximum 
resolution"  from  3A001,a.5.a.l  to  a.5.a.3 
and  adding  a  technical  note  to 
3A001.a.5.b  stating  that  "a  resolution  of 
n  bit  corresponds  to  a  quantization  of  2n 
levels  and  a  total  conversion  time  is  the 
inverse  of  the  sample  rate"  (3A001.a.5): 
(4)  replacing  the  reference  to  "gate 
arrays"  with  "logic  devices"  in 
3A001.a.7,  combining  the  control 
criteria  described  in  3A001.a.8  into 
3AOGl.a.7  to  create  a  single  entry  for 
logic  devices,  and  creating  a  note 
specifying  that  3A001.a.7  includes 
Simple  Programmable  Logic  Devices 
(SPLDss),  Complex  Programmable  Logic 
Devices  (CPLDs),  Field  Programmable 
Gate  Arrays  (FPGAs).  Field 
Programmable  Logic  Arrays  (FPLAs), 
Field  Programmable  Interconnects 
(FPICs)  and  adding  a  nota  bene  stating 
that  field  programmable  logic  devices 
are  also  known  as  field  programmable 
logic  arrays  (3A001.a.7).  These 
clarifications  are  designed  to  reflect  new 
technology  and  terms;  (5)  removing 
from  control  on  the  CCL — impregnated 
cathodes  designed  for  electronic  tubes 
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with  a  tiirn  on  time  to  rate  emission  of 
less  that  3  seconds  (3A001.b.l.c.l). 
These  impregnated  cathodes  are  now 
controlled  on  the  Munitions  List  and  are 
subject  to  the  export  licensing  authority 
of  the  U.S.  Department  of  State,  Office 
of  Defense  Trade  Controls  (see  22  CFR. 
part  121);  and  (6)  removing  from  control 
on  the  CCL — electromagnetic 
amplification  at  frequencies  equal  to  or 
less  than  31  GHz  with  a  noise  figiu-e  of 
less  than  0.5  Db,  or  at  frequencies 
exceeding  31  GHz  (3A001.d.l).  These 
items  are  now  controlled  on  the 
Munitions  List  and  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls  (see  22  CFR,  part  121). 

3B002 — amended  by  (1)  liberalizing 
the  pattern  rate  for  testing  integrated 
circuits  from  60  MHz  to  333  MHz  and 
adding  a  technical  note  explaining 
which  technical  parameter  should  be 
used  in  defining  the  pattern  rate 
(3B002.b);  (2)  clarif>'ing  that  "stored 
program  controlled"  test  equipment  for 
testing  microwave  integrated  circuits  are 
controlled  by  3A001.b.2  (3B002.c)  and 
removing  the  duplicative  decontrol  note 
(decontrol  note  to  3B002.c),  as  this 
decontrol  note  is  described  by 
3A001.b.2;  (3)  removing  from  national 
seciu-ity  controls,  electronic  beam 
systems  and  laser  becmis  described  by 
3B002.d.  These  items  continue  to  be 
subject  to  the  CCL  and  remain 
controlled  for  antiterrorism  reasons 
under  3B992. 

3E002 — amended  by  adding  a  new 
paragraph  3E002.g  controlling  control 
technology  according  to  the  General 
Technology  Note  (not  controlled  by 
3E001)  for  the  development  or 
production  of  microprocessors  above 
530  MTOPS  and  an  access  width  of  32 
bits  or  more  (3E001.g). 

Category  5 — Telecommunications,  Part  I 

5A001 — amended  by:  (1)  revising  for 
clarity  the  phrase  "  'spread  spectrum'  or 
'frequency  agility'  (frequency  hopping) 
techniques"  to  read  "  'spread  spectrum' 
techniques,  including  "frequency 
hopping'  techniques"  (5A001.b.3);  and 
(2)  revising  decontrol  notes  to 
5A001.b.3.b  and  5A001.b.4  by  stating 
that  these  subparagraphs  do  not  control 
radio  equipment  specially  designed  for 
use  with  civil  cellular 
radiocommunications  (5A001.b.3  and 
b.4). 

5B001 — amended  by  removing 
national  security  controls  on  test 
equipment  used  to  test  radio  equipment 
operating  at  input  or  output  frequencies 
exceeding  31  GHz  (5B001.b.4). 

5D001 — amended  by  removing 
national  security  controls  on  software 
used  for  the  development  of  radio 


equipment  operating  at  input  or  output 
frequencies  exceeding  31  GHz 
(5D001.d.4). 

5E001 — amended  by  revising  for 
clarity  the  phrase  "  spread  spectrum'  or 
'frequency  agility'  (frequency  hopping) 
techniques"  to  read  "  'spread  spectnun' 
techniques,  including  'frequency 
hopping'  techniques"  (5E001.b.4). 

Category  5 — Information  Security,  Part  2 

5A002 — amended  by  (1)  revising  the 
phrase  "receiving  equipment  for  radio 
broadcast,  pay  television  or  similar 
restricted  audience  television  of  the 
consumer  type"  to  read  "receiving 
equipment  for  radio  broadcast,  pay 
television  or  similar  restricted  audience 
broadcast  of  the  consumer  type"  in 
paragraph  c  of  the  related  controls 
section  of  5A002;  (2)  revising  the  phrase 
"  'spread  spectrum'  or  the  hopping  code 
for  'frequency  agility'  systems"  to  read 
"  'spread  spectrum'  systems,  including 
the  hopping  code  for  'frequency 
hopping'  systems"  (5A002.a.5).  This 
revision  is  consistent  with  the  revision 
madeto5A001.b.3. 

Category  6 — Sensors  and  Lasers 

6A001 — amended  by  (1)  removing 
from  control  acoustic  projectors 
designed  to  withstand  pressure  diu-ing 
normal  operation  at  depths  exceeding 
1,000  m  (6A001.a.l.c.3);  (2)  removing 
from  control  acoustic  systems  designed 
to  withstand  pressure  during  normal 
operation  at  depths  exceeding  1,000  m 
{6A001.a.l.d.2)  and  reformatting 
6A001.a.l.d  by  merging  the  technical 
parameters  described  in  6A001.a.l.d.l 
into  BAOOl.a.l.d.;  (3)  revising 
6A001.a.2.a  by  removing  the  reference 
to  "transducers",  adding  a  note 
specifying  that  the  controls  status  of 
hydrophones  specially  designed  for 
other  equipment  is  determined  by  the 
control  status  of  the  other  equipment 
and  simplifv'ing  the  control  criteria  for 
towed  hydrophones  arrays  by 
establishing  a  clear  35  meter  point  of 
demarcation  between  commercial  and 
military  applications  {6A001.a.2.). 

6A0d2 — amended  by  revising  the 
second  note  to  6A002.a.3  for  clarity. 

6A003 — amended  by  adding  a  note  to 
6A003.a  specifying  that  instrumentation 
cameras  controlled  by  6A003.a.3  to  a.5, 
with  modular  structures  should  be 
evaluated  by  their  maximum  capability, 
using  electronic  assemblies  available 
according  to  the  camera  manufacturer's 
specifications  (note  to  6A003.a). 

6A004 — amended  by  adding  a  new 
paragraph  6A004.e  to  control  for 
national  security  reasons  certain 
aspheric  optical  elements.  This  revision 
is  also  accompanied  by  the  addition  of 
new  technical  notes  and  decontrol  notes 


designed  to  clarify  the  scope  of  this  new 
control.  Due  to  the  sensitive  nature  of 
these  aspheric  optical  elements 
controlled  by  6A004.e,  a  validated 
license  is  required  to  all  destinations, 
except  Canada  for  the  technology  for  the 
development  (6E001)  and  production 
(6E002)  of  these  aspheric  optical 
elements. 

Category  9 — Propulsion  Systems.  Space 
Vehicles  and  Related  Equipment 

9B001 — amended  by  removing 
national  security  controls  on  ceramic 
core  manufactiuing  equipment  or  tools 
and  ceramic  shell  wax  pattern 
preparation  equipment  (QBOOlc.  and  d.). 

9E003— amended  by  (1)  adding 
national  security  controls  on  technology 
for  components  manufactiu^d  irom 
composite  material  controlled  by  ICGIO 
and  manufactured  with  resins 
controlled  by  1C008  (9E003.a.3);  and  (2) 
removing  national  security  controls  on 
technology  for  rotor  blade  tip  clearance 
control  systems  employing  active 
compensating  casing  "technology" 
limited  to  a  design  and  development 
data  base  (9E003.a.ll  and  a.l2).  This 
equipment  will  continue  to  be 
controlled  for  antiterrorism  reasons 
under  newly  created  ECCN  9E993. 

Editorial  Revisions  of  Notes,  Technical 
Notes  and  Nota  Bene 

This  final  rule  makes  a  number  of 
conforming  revisions  to  the  CCL  in 
order  to  provide  consistency  with  the 
use  of  the  terms  Notes,  Technical  Notes 
and  Nota  Bene.  These  conforming 
revisions  do  not  affect  or  change  the 
scope  of  control,  but  merely  provide 
consistency  with  the  use  of  these  terms. 
There  is  a  common  imderstanding  that 
a  Note  could  directly  affect  control 
status,  whereas  a  Technical  Note 
clarifies  issues  and  a  Nota  Bene  (N.B.) 
directs  the  reader  to  a  related  item  or 
issue.  Specific  revisions  on  the  CCL 
include:  ECCNs  ICOOI,  1C006.  iCOll, 
Technical  Notes  to  Category  2B.  ECCNs 
2B007,  2B0G8,  3B001,  Notes  to  Category 
4,  ECCNs  5A001,  and  9E002. 

In  addition,  this  rule  corrects 
inadvertent  omissions  to  the  CCL.  These 
corrections  include  a  minor  editorial 
revision  to  6A995.c.2.a.l  by  correcting  a 
typographic  error  and  revisions  to 
9E003.a  and  .d  to  conform  with 
previouslv  agreed  Wassenaar  text. 

Items  placed  under  control  will  be 
subject  to  both  national  security  (NS) 
and  antiterrorism  (AT)  controls.  These 
actions  are  taken  in  consultation  with 
the  Departments  of  State  and  Defense 
and  pursuant  to  agreements  reached  in 
the  Wassenaar  Arrangement. 

All  items  removed  from  national 
security  (NS)  controls  as  a  result  of  the 
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Wassenaar  List  of  Dual-Use  Goods  and 
Technologies  will  continue  to  be 
controlled  for  antiterrorism  (AT) 
reasons. 

BXA  is  continuing  a  comprehensive 
review  of  the  Commerce  Control  List 
(CCL)  to  account  for  items  controlled  by 
the  Nuclear  Suppliers  Group  (NSG),  the 
Missile  Technology  Control  Regime 
(MTCR),  and  the  Australia  Group  (AG) 
and  to  correct  errors  unavoidably 
reprinted  in  this  version  of  the  CCL.  The 
review  will  be  based  in  large  part  upon 
the  comments  received  and  upon 
ongoing  efforts  to  harmonize  the  CCL 
with  the  EU's  control  list. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law.  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19,  1994,  extended  by 
Presidential  notice  of  August  10,  1999, 
64  FR  44101  (August  13,  1999). 

Saving  Clause 

Shipments  of  items  removed  from 
eligibility  for  export  or  reexport  under  a 
particular  License  Exception 
authorization  or  the  designator  NLR,  as 
a  result  of  this  regulatory  action,  may 
continue  to  be  exported  or  reexported 
under  that  License  Exception 
authorization  or  designator  until  August 
11,  2000.  In  addition,  this  rule  revises 
the  numbering  and  structure  of  certain 
entries  on  the  Commerce  Control  List. 
For  items  under  such  entries  and  for 
October  10,  2000,  BXA  will  accept 
license  applications  for  items  described 
either  by  the  entries  in  effect 
immediately  before  July  12,  2000  or  the 
entries  described  in  this  rule. 

Rulemaking  Requirements 

1 .  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0073.  0694-0106,  and  0694-0088. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 


suggestions  for  reducing  the  burden,  to 
0MB  Desk  Officer.  New  Executive 
Office  Building,  Washington,  DC  20503; 
and  to  the  Regulatory  Policy  Division, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

3.  This  rule  does  not  contain  policies 
wUh  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  imder 
5  U.S.C.  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq.)  are  not  applicable. 

List  of  Subiects 

15  CFR  Part  740 

Administrative  practice  and 
procediue.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Paris  772  and  774 

Exports,  Foreign  trade. 

Accordingly,  parts  740,  772  and  774 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730  through 
799)  are  amended  as  follows: 

1 .  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR.  1996  Comp.,  p.  228;  Notice 
of  August  10,  1999,  64  FR  44101  (August  13, 
1999). 

2.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10.  1999,  64  FR  44101  (August  13, 
1999). 

3.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.,  22  U.S.C. 


287c,  22  U.S.C.  3201  et  seq..  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR.  1994  Comp.,  p.  917;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10,  1999,  64  FR  44101 
(August  13,  1999). 

PART  740— [AMENDED] 

4.  Section  740.11  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  and  paragraph  (a)(2)(v)  to  read  as 
follows: 

§740.11     Governments,  international 
organizations,  and  international  inspections 
under  the  Chemical  Weapons  Convention 
(GOV) 

*  X  »  *  * 

(a)  *  *  * 

(2)  The  following  items  controlled  for 
national  security  (NS)  reasons  under 
Export  Control  Classification  Numbers 
(ECCNs)  identified  on  the  Commerce 
Control  List  may  not  be  exported  or 
reexported  under  this  License  Exception 
to  destinations  other  than  Austria. 
Belgium.  Canada.  Denmark.  Finland, 
France.  Germany.  Greece,  Ireland.  Italy, 
Luxembourg,  the  Netherlands.  Portugal, 
Spain,  Sweden,  and  the  United 
Kingdom:  ICOOI,  1C012,  5A001,b.4, 
6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.5,  6A001.a.2.b, 
6A001.a.2.e.,  6A002.a  l.c,  6A008.1.3., 
6B008.  SAOOl.b.,  SAOOl.d., 
8A002.o.3.b.,9A011;and 
***** 

(v)  Bottom  or  bay  cable  systems 
controlled  by  BAOOl.a  2,f  and  having 
processing  equipment  specially 
designed  for  real  time  application  with 
bottom  or  bay  cable  systems;  and 
***** 

5.  Supplement  No.  1  to  section  740.11 
is  amended: 

a.  By  revising  paragraph  (a)(1) 
introductory  text; 

b.  Bv  revising  paragraph  (a)(l)(v); 

c.  Bv  revising  paragraphs  (a)(l)(vii)(C) 
and  (a)(l)(vii){D); 

d.  By  revising  paragraph  (b)(1) 
introductory  text; 

e.  By  revising  paragraph  fb){l)(v);  and 

f.  By  revising  paragraphs  (b)(l)(vii)(C) 
and  (b)(l)(vii)(D),  to  read  as  follows: 

.Supplement  No.  1  to  §  740.11— .additional 
Restrictions  on  Use  of  License  Exception  Gov 

(a)*   *   * 

(1)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria.  Belgium,  Canada,  Denmark, 
Finland,  France,  Germany,  Greece.  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  Kingdom: 
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ICOOI,  1C012,  5A001.b.4,  6A001.a.2.a.l, 
6A001.a.2.a.2,  6A001.a.2.a.5,  6A001.a.2.b, 
6A001.a.2.e,  6A002.a.l.c,  6A008.1.3.,  6B008. 
SAOOl.b.,  SAOOl.d.,  8A002.o.3.b.,  9A0H;  and 

***** 

(v)  Bottom  or  bay  cable  systems  controlled 
by  6A001.a.2.f  and  having  processing 
equipment  specially  designed  for  real  time 
application  with  bottom  or  bay  cable 
systems;  and 
***** 

(vii)  *   *   * 

(C)  Controlled  by  6E001  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.5,  6A001.a.2.b,  6A001.a.2.c, 
6A001.a.2.e,  6A001.a.2.f,  6A002.a.l.c, 
6A008.1.3,  or  6B008,  as  described  in 
paragraph  (a)(1)  of  this  Supplement;  and 

(D)  Controlled  by  6E002  for  the 
"production"  of  equipment  controlled  by 
6A001.a.2.a.l,  6A001.a.2.a.2,  6A001.a.2.a.5, 
6A001.a.2.b,  6A001.a.2.c.  6A001.a.2.e, 
6A001.a.2.f.  6A002.a.l.c,  6A008.1.3,  or 
6B008,  as  described  in  paragraph  (a)(1)  of 
this  Supplement;  and 
***** 

(b)  *   *   * 

(1)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria,  Belgium,  Canada,  Denmark, 
Finland.  France.  Germany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal, 
Spain.  Sweden,  or  the  United  Kingdom: 
iCOOl,  1C012,  SAOOl.b. 4,  6A001.a.2.a.l. 
6A001.a.2.a.2,  6A001.a.2.a.5,  6A001.a.2.b, 
6A001.a.2.e.,  6A002.a.l.c,  6A008.1.3.,  6B008, 
8A001.b.,  SAOOl.d.,  8A002.o.3.b.,  9A011;  and 
***** 

(v)  Bottom  or  bay  cable  systems  controlled 
by  6A001.a.2.f  and  having  processing 
equipment  specially  designed  for  real  time 
application  with  bottom  or  bay  cable 
systems;  and 
***** 

(vii)  *   *   * 

(C)  Controlled  by  6E001  for  the 

1 1    "development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.5,  6A001.a.2.b.  6A001.a.2.c, 
6A001.a.2.e,  6A001.a.2.f,  6A002.a.l.c, 
6A008.1.3,  or  6B008,  as  described  in 
paragraph  (b)(1)  of  this  Supplement;  and 

(D)  Controlled  by  6E002  for  the 
"production"  of  equipment  controlled  by 
6A001.a.2.a.l,  6A001.a.2.a.2,  6A001.a.2.a.5, 
6A001.a.2.b,  6A001.a.2.c,  6A001.a,2.e, 
6A001.a.2.f,  6A002.a.l.c,  6A008.1.3,  or 
6B008,  as  described  in  paragraph  (b)(1)  of 
this  Supplement;  and 


PART  772— DEFINITIONS  OF  TERMS 

"Frequency  hopping' .  (Cat  5  part  1 
and  5  part  2)— A  form  of  'spread 
spectrum"  in  which  the  transmission 
frequency  of  a  single  commiuiication 
channel  is  made  to  change  by  a  random 
or  pseudo-random  sequence  of  discrete 
steps. 


PART  774— {AMENDED] 

7.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
Microorganisms,  and  Toxins,  Export 
Control  Classification  Numbers  (ECCNs) 
are  amended: 

a.  By  revising  the  List  of  Items 
Controlled  section  for  ECCNs  lAOOl, 
iCOOl,  1C006.  ICOII,  and  1E002;  and 

b.  By  revising  the  entry  heading  and 
List  of  Items  Controlled  section  for 
ECCN  1C012,  to  read  as  follows: 

lAOOl     Components  Made  From 
Fluorinated  Compounds,  as  Follows  (See 
List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Kilograms. 

Related  Controls:  Items  specially  designed 
or  modified  for  missiles  or  for  items  on  the 
U.S.  Munitions  List  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls  (see 
22  CFR  part  121.) 

Related  Definitions:  N/A. 

Items: 

a.  Seals,  gaskets,  sealants  or  fuel  bladders 
specially  designed  for  "aircraft"  or  aerospace 
use  made  from  more  than  50%  by  weight  of 
any  of  the  materials  controlled  by  iCOOQ.b  or 
1C009.C; 

b.  Piezoelectric  polymers  and  copolymers 
made  from  vinylidene  fluoride  materials 
controlled  by  iCOOQ.a: 

b.l.  In  sheet  or  film  form;  and 

b.2.  With  a  thickness  exceeding  200  \im 

c.  Seals,  gaskets,  valve  seats,  bladders  or 
diaphragms  made  from  fluoroelastomers 
containing  at  least  one  vinylether  group  as  a 
constitutional  unit,  specially  designed  for 
"aircraft",  aerospace  or  missile  use. 

iCOOl     Materials  SppcialK  Dfsigned  for 
Use  as  Absorbers  of  Klectro magnetic  Waves, 
or  Intrinsically  Conductive  Polymers,  as 
Follows  (see  List  of  Items  Controlled) 


PART  772— [AMENDED] 

I       6.  Part  772  is  amended  by  removing 
the  two  definitions  for  "Frequency 
agility"  [two  references]  and  by  adding 
d  new  definition  "Frequency  hopping" 
to  be  added  in  alphabetical  order  to  read 
as  follows: 


List  of  Items  Controlled 

Unit:  Kilograms. 

Related  Controls:  See  also  ICIOI. 

Related  Definitions:  N/A. 

Items: 

a.  Materials  for  absorbing  frequencies 
exceeding  2x10*  Hz  but  less  than  3x10"  Hz. 

Note  1:  iCOOl.a  does  not  control: 

a.  Hair  type  absorbers,  constructed  of 
natural  or  synthetic  fibers,  with  non- 
magnetic loading  to  provide  absorption; 


b.  Absorbers  having  no  magnetic  loss  and 
whose  incident  surface  is  non-planar  in 
shape,  including  pyramids,  cones,  wedges 
and  convoluted  surfaces; 

c.  Planar  absorbers,  having  all  of  the 
following  characteristics: 

1.  Made  from  any  of  the  following: 

a.  Plastic  foam  materials  (flexible  or  non- 
flexible)  with  carbon-loading,  or  organic 
materials,  including  binders,  providing  more 
than  5%  echo  compared  with  metal  over  a 
bandwidth  exceeding  ±15%  of  the  center 
frequency  of  the  incident  energy,  and  not 
capable  of  withstanding  temperatures 
exceeding  450  K  (177°  C);  or 

b.  Ceramic  materials  providing  more  than 
20%  echo  compared  with  metal  over  a 
bandwidth  exceeding  ±15%  of  the  center 
frequency  of  the  incident  energy,  and  not 
capable  of  withstanding  temperatures 
exceeding  800  K  (527°  C); 

Technical  Note:  Absorption  test  samples 
for  ICOOl.a.  Note  l.c.l  should  be  a  square  at 
least  5  wavelengths  of  the  center  frequency 
on  a  side  and  positioned  in  the  far  field  of 
the  radiating  element. 

2.  Tensile  strength  less  than  7x10^  N/m^; 
and 

3.  Compressive  strength  less  than  14xl0« 
N/m2; 

d.  Planar  absorbers  made  of  sintered  ferrite, 
having: 

1.  A  specific  gravity  exceeding  4.4;  and 

2.  A  maximum  operating  temperature  of 
548  K  (275°  C). 

Note  2:  Nothing  in  Note  1  releases 
magnetic  materials  to  provide  absorption 
when  contained  in  paint. 

b.  Materials  for  absorbing  fr^uencies 
exceeding  l.SxiO'*  Hz  but  less  than  3.7xlO'« 
Hz  and  not  transparent  to  visible  light; 

c.  Intrinsically  conductive  polymeric 
materials  with  a  bulk  electrical  conductivity 
exceeding  10.000  S/m  (Siemens  per  meter)  or 
a  sheet  (surface)  resistivity  of  less  than  100 
ohms/square,  based  on  any  of  the  following 
polymers: 

c.l.  Polyaniline; 
.    C.2.  Polypyrrole; 

C.3.  Polythiophene; 

C.4.  Poly  phenylene-vinylene;  or 

C.5.  Poly  thienylene-vinylene. 

Technical  Note:  Bulk  electrical 
conductivity  and  sheet  (surface)  resistivity 
should  be  determined  using  ASTM  D-257  or 
national  equivalents. 

1C006    Fluids  and  Lubricating  Materials,  as 
Follows  (see  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Barrels  (55  U.S.  gallons/209  liters). 

Related  Controls:  N/A. 

Related  Definitions:  N/A. 

Items: 

a.  Hydraulic  fluids  containing,  as  their 
principal  ingredients,  any  of  the  following 
compounds  or  materials: 

a.l.  Synthetic  or  silahydrocarbon  oils, 
having  ail  of  the  following: 

Technical  Note:  For  the  purpose  of 
lC006.a.l,  silahydrocarbon  oils  contain 
exclusively  silicon,  hydrogen  and  carbon. 
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a.l.a.  A  flash  point  exceeding  477  K  (204° 
C); 

a.l.b.  A  pour  point  at  239  K  ( -  34°  C)  or 
less; 

a. I.e.  A  viscosity  index  of  75  or  more;  and 

a.l.d.  A  thermal  stability  at  616  K  (343°  C); 
or 

a. 2.  Chlorofluorocarbons,  having  all  of  the 
following: 

Technical  Note:  For  the  purpose  of 
lC006.a.2,  chlorofluorocarbons  contain 
exclusively  cartjon,  fluorine  and  chlorine. 

a.2.a.  No  flash  point; 

a.2.b.  An  autogenous  ignition  temperature 
exceeding  977  K  (704  °C); 

a.2.c.  A  pour  point  at  219  K  ( -  54  °C)  or 
less; 

a.2.d.  A  viscosity  index  of  80  or  more;  and 

a.2.e.  A  boiling  point  at  473  K  (200  °C)  or 
higher; 

b.  Lubricating  materials  containing,  as  their 
principal  ingredients,  any  of  the  following 
compounds  or  materials: 

b.l.  Phenylene  or  alkylphenylene  ethers  or 
thio-ethers,  or  their  mixtures,  containing 
more  than  two  ether  or  thio-ether  functions 
or  mixtures  thereof;  or 

b.2.  Fluorinated  silicone  fluids  with  a 
kinematic  viscosity  of  less  than  5,000  mm^/ 
s  (5,000  centistokes)  measured  at  298  K  (25 
°C): 

c.  Damping  or  flotation  fluids  with  a  purity 
exceeding  99.8%.  containing  less  than  25 
particles  of  200  ^m  or  larger  in  size  per  100 
ml  and  made  from  at  least  85%  of  any  of  the 
following  compounds  or  materials: 

c.l.  Dibromotetrafluoroethane; 
c.2.  Polychlorotrifluoroethylene  (oily  and 
waxy  modifications  only);  or 
c.3.  Polybromotrifluoroethylene; 

d.  Fluorocarbon  electronic  cooling  fluids, 
having  all  of  the  following  characteristics: 

d.l.  Containing  85%  by  weight  or  more  of 
any  of  the  following,  or  mixtures  thereof: 

d.l. a.  Monomeric  forms  of 
perfluoropolyalkylether-triazines  or 
perfluoroaliphatic-ethers; 

d.l.b.  Perfluoroalkylamines; 

d.l.c.  Perfluorocycloalkanes;  or 

d.l.d.  Perfluoroalkanes; 

d.2.  Density  at  298  K  (25  °C)  of  1.5  g/ml 
or  more; 

d.3.  In  a  liquid  state  at  273  K  (0  °C);  and 

d.4.  Containing  60%  or  more  by  weight  of 
fluorine. 

Technical  Note:  For  the  purpose  of  1C006: 

a.  Flash  point  is  determined  using  the 
Cleveland  Open  Cup  Method  described  in 
ASTM  D-92  or  national  equivalents; 

b.  Pour  point  is  determined  using  the 
method  described  in  ASTM  D-97  or  national 
equivalents; 

c.  Viscosity  index  is  determined  using  the 
method  descrit)ed  in  ASTM  D-2270  or 
national  equivalents; 

d.  Thermal  stability  is  determined  by  the 
following  test  procedure  or  national 
equivalents: 

Twenty  ml  of  the  fluid  under  test  is  placed 
in  a  46  ml  type  317  stainless  steel  chamber 
containing  one  each  of  12.5  mm  (nominal) 
diameter  balls  of  M-10  tool  steel,  52100  steel 
and  naval  bronze  (60%  Cu,  39%  Zn,  0.75% 
Sn); 

The  chamber  is  purged  with  nitrogen, 
sealed  at  atmospheric  pressure  and  the 


temperature  raised  to  and  maintained  at  644 
±  6  K  (371  ±  6  °C)  for  six  hours; 

The  specimen  will  be  considered  thermally 
stable  if,  on  completion  of  the  above 
procedure,  all  of  the  following  conditions  are 
met: 

1.  The  loss  in  weight  of  each  ball  is  less 
than  10  mg/mm2  of  ball  surface; 

2.  The  change  in  original  viscosity  as 
determined  at  311  K  (38  °C)  is  less  than  25%; 
and 

3.  The  total  acid  or  base  number  is  less 
than  0.40; 

e.  Autogenous  ignition  temperature  is 
determined  using  the  method  described  in 
ASTM  E-659  or  national  equivalents. 

iCOll     Metals  and  Compounds,  as  Follows 
(see  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  N/A. 

Related  Controls:  1.)  See  also  iClll.  2.) 
Items  controlled  by  iCOll.a,  and  metal  fuels 
in  particle  form,  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
manufactured  from  material  consisting  of  99 
percent  or  more  of  items  controlled  by 
iCOll.b.  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (see  22  CFR 
part  121). 

Related  Definitions:  N/A. 

Items: 

a.  Metals  in  particle  sizes  of  less  than  60 
^m  whether  spherical,  atomized,  spheroidal, 
flaked  or  ground,  manufactured  from 
material  consisting  of  99%  or  more  of 
zirconium,  magnesium  and  alloys  of  these; 

Technical  Note:  The  natural  content  of 
hafnium  in  the  zirconiimi  (typically  2%  to 
7%)  is  counted  with  the  zirconium. 

Note:  The  metals  or  alloys  listed  in  iCOll. 
a  are  controlled  whether  or  not  the  metals  or 
alloys  are  encapsulated  in  aluminum, 
magnesium,  zirconium  or  beryllium. 

b.  Boron  or  boron  ctu-bide  of  85%  purity  or 
higher  and  a  particle  size  of  60  ^m  or  less; 

Note:  The  metals  or  alloys  listed  in 
iCOll.b  are  controlled  whether  or  not  the 
metals  or  alloys  are  encapsulated  in 
aluminum,  magnesium,  zirconiimi  or 
beryllium. 

c.  Guanidine  nitrate; 

d.  Nitroguanidine  (NQ)  (CAS  556-88-7). 

1C012    Materials,  as  Follows  (See  List  of 
Items  Controlled) 


List  of  Items  Controlled 

Unit:  N/A. 

Related  Controls:  N/A. 

Related  Definitions:  These  materials  are 
typically  used  for  nuclear  heat  sources. 

Items: 

a.  Plutonium  in  any  form  with  a  plutonium 
isotopic  assay  of  plutonium-238  of  more  than 
50%  by  weight; 

Note:  lC012.a  does  not  control: 

1.  Shipments  with  a  plutonium  content  of 
1  g  or  less; 


2.  Shipments  of  3  effective  grams  or  less 
when  contained  in  a  sensing  component  In 
instruments. 

b.  Previously  separated  neptunium-237  in 
any  form. 

Note:  lC0i2.b  does  not  control  shipments 
with  a  neptimium-237  content  of  1  g  or  less. 

1E002    Other  "Technology",  as  Follows  (See 
List  of  Items  Controlled) 


List  of  Items  Contmlit'd 

Unit:  N/A. 

Related  Controls:  See  also  1E102, 1E202, 
and  lElOl  for  "technology"  related  to 
lE002.e. 

Related  Definitions:  N/A. 

Items: 

a.  "Technology"  for  the  "development"  or 
"production"  of  polybenzothiazoles  or 
polybenzoxazoles; 

b.  "Technology"  for  the  "development"  or 
"production"  of  fluoroelastomer  compounds 
containing  at  least  one  vinylether  monomer; 

c.  "Technology"  for  the  design  or 
"production"  of  the  following  base  materials 
or  non-"composite"  ceramic  materials: 

c.l.  Base  materials  having  all  of  the 
following  characteristics: 

c.l. a.  Any  of  the  following  compositions: 

c.l.a.l.  Single  or  complex  oxides  of 
zirconium  and  complex  oxides  of  silicon  or 
aluminum; 

c.l.a.2.  Single  nitrides  of  boron  (cubic 
crystalline  forms); 

c.l. a. 3.  Single  or  complex  carbides  of 
silicon  or  boron;  or 

c.l.a.4.  Single  or  complex  nitrides  of 
silicon; 

c.l.b.  Total  metallic  impurities,  excluding  , 
intentional  additions,  of  less  than: 

c.l. b.l.  1,000  ppm  for  single  oxides  or 
carbides;  or 

c.l.b. 2.  5,000  ppm  for  complex  compounds 
or  single  nitrides;  and 

c.l.c.  Being  any  of  the  following: 

c.l. c.l.  Zirconia  with  an  average  psirticle 
size  equal  to  or  less  than  1  fxm  and  no  more 
than  10%  of  the  particles  larger  than  5  nm; 

c.l. c.2.  Other  base  materials  with  an 
average  particle  size  equal  to  or  less  than  5 
|im  and  no  more  than  10%  of  the  particles 
larger  than  10  \im;  or 

c.l. c.3.  Having  all  of  the  following: 

c.l. c.3. a.  Platelets  with  a  length  to 
thickness  ratio  exceeding  5; 

c.l.c.3.b.  Whiskers  with  a  length  to 
diameter  ratio  exceeding  10  for  diameters 
less  than  2  pm;  and 

c.l. c.3. c.  Continuous  or  chopped  flbers  less 
than  10  ^m  in  diameter; 

c.2.  Non-"composite"  ceramic  materials 
composed  of  the  materials  described  in 
1E002.C.1; 

Note:  1E002.C.2  does  not  control 
technology  for  the  design  or  production  of 
abrasives. 

d.  "Technology"  for  the  "production"  of 
aromatic  polyamide  fibers; 

e.  "Technology"  for  the  installation, 
maintenance  or  repair  of  materials  controlled 
by  ICOOI; 

i.  "Technology"  for  the  repair  of 
"composite"  structures,  laminates  or 
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materials  controlled  by  1A002, 1C007.C  or 
lC007.d. 

Note:  lE002.f  does  not  control 
"technology"  for  the  r^air  of  "civil  aircraft" 
structures  using  carbon  "fibrous  or 
filamentary  materials"  and  epoxy  resins, 
contained  in  aircraft  manufacturers'  manuals. 

8.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing  is  amended  by 
revising  the  Technical  Notes  to  Category 
2B  (Test,  Inspection  and  Production 
Equipment),  to  read  as  follows: 

Category  2 — Materials  Processing 


B  Test.  Inspei  tion  and  Production 
Kquipment 

Notes  for  Category  2B 

1.  Secondary  parallel  contouring  axes,  (e.g., 
the  w-axis  on  horizontal  boring  mills  or  a 
secondary  rotary  axis  the  center  line  of  which 
is  parallel  to  the  primary  rotary  axis)  are  not 
counted  in  the  total  number  of  contouring 
axes.  Rotary  axes  need  not  rotate  over  360°. 

A  rotary  axis  can  be  driven  by  a  linear  device 
[e.g.,  a  screw  or  a  rack-and-pinion). 

2.  Axis  nomenclature  shall  be  in 
accordance  with  International  Standard  ISO 
841,  "Numerical  Control  Machines — Axis 
and  Motion  Nomenclature". 

3.  For  the  purposes  of  2B001  to  2B009  a 
"tilting  spindle"  is  counted  as  a  rotary  axis. 

4.  Guaranteed  positioning  acciiracy  levels 
instead  of  individual  test  protocols  may  be 
used  for  each  machine  tool  model  using  the 
agreed  ISO  test  procedure. 

5.  The  positioning  accuracy  of 
"numerically  controlled"  machine  tools  is  to 
be  determined  and  presented  in  accordance 
with  ISO  230/2  (1988) 

9.  Ln  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  Export  Control 
Classification  Numbers  (ECCNs)  2B007 
and  2B008  are  amended  by  revising  the 
List  of  Items  Controlled  section,  to  read 
as  follows: 

2B007     •Robots  '  Having  Any  of  the 
Following  Charai  terislics  Described  in  the 
!,isl  of  Items  Controlled  and  Specially 
Designed  C  ontroilers  and     End-Effectors" 
rherefor 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  See  also  2B207  and 
2B997. 

Related  Definitions:  N/A. 

Items: 

a.  Capable  in  real  time  of  full  three- 
dimensional  image  processing  or  full  three- 
dimensional  scene  analysis  to  generate  or 
modify  "programs"  or  to  generate  or  modify 
numerical  program  data; 

Technical  Note:  The  scene  analysis 
limitation  does  not  include  approximation  of 
the  third  dimension  by  viewing  at  a  given 
angle,  or  limited  grey  scale  interpretation  for 
the  perception  of  depth  or  texture  for  the 
approved  tasks  (2'/2  D). 


b.  Specially  designed  to  comply  with 
national  safety  standards  applicable  to 
explosive  munitions  environments; 

c.  Specially  designed  or  rated  as  radiation- 
hardened  to  withstand  greater  than  5  x  10^ 
Gy  (Si)  without  operational  degradation;  or 

d.  Specially  designed  to  operate  at 
altitudes  exceeding  30,000  m. 

2B008    Assemblies,  Units  or  Inserts 
Specially  Designed  for  Machine  tools,  or  for 
Equipment  Controlled  by  2B006  or  2B007,  as 
Follows  (See  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  See  also  2B998. 

Related  Definition:  N/A. 

Items: 

a.  Linear  position  feedback  units  (e.g., 
inductive  type  devices,  graduated  scales, 
infrared  systems  or  "laser"  systems)  having 
an  overall  "accuracy"  less  (better)  than 
(800+(600xLxlO  -  3))  nm  (L  equals  the 
effective  length  in  mm); 

N.B.:  For  "laser"  systems  see  also  Note  to 
2B006.b.l. 

b.  Rotary  position  feedback  units  (e.g., 
inductive  type  devices,  graduated  scales, 
infrared  systems  or  "laser"  systems)  having 
an  "accuracy"  less  (better)  than  0.00025°; 

N.B.:  For  "laser"  systems  see  also  Note  to 
2B006.b.l. 

c.  "Compound  rotary  tables"  and  "tilting 
spindles",  capable  of  upgrading,  according  to 
the  manufacturer's  specifications,  machine 
tools  to  or  above  the  levels  controlled  by 
2B001  to  2B009. 

10.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Numbers  (ECCNs),  are 
amended  by  revising  the  List  of  Items 
Controlled  section  for  ECCNs  3A001, 
3A991,  3B001,  3B002,  3B992  and 
3E002,  to  read  as  follows: 

3A001     Electronic  Components,  as  Follows 
(See  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3A101,  3A201, 
and  3A991 

Related  Definitions:  For  the  purposes  of 
integrated  circuits  in  3A001.a.l,  SxlO^ 
Gy(Si)=5xl05  Rads  (Si);  5x10^  Gy  (Si)/ 
s=5xl08  Rads  (Si)/s. 

Items: 

a.  General  purpose  integrated  circuits,  as 
follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  been  determined,  is  to  be 
evaluated  against  the  parameters  of  3A001.a. 

Note  2:  Integrated  circuits  include  the 
following  types: 

"Monolithic  integrated  circuits"; 
"Hybrid  integrated  circuits"; 
"Multichip  integrated  circuits"; 
"Film  type  integrated  circuits",  including 
silicon-on-sapphire  integrated  circuits; 
"Optical  integrated  circuits". 


a.l.  Integrated  circuits,  designed  or  rated  as 
radiation  hardened  to  withstand  any  of  the 
following: 

a.l. a.  A  total  dose  of  5x10^  Gy  (Si),  or 
higher;  or 

a.l.b.  A  dose  rate  upset  of  5x10*  Gy  (Si)/ 
s,  or  higher; 

a.2.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits", 
microcontroller  microcircuits.  storage 
integrated  circuits  manufactured  from  a 
compound  semiconductor,  analog-to-digital 
converters,  digital-to-analog  converters, 
electro-optical  or  "optical  integrated  circuits" 
designed  for  "signal  processing",  field 
programmable  logic  devices,  neural  network 
integrated  circuits,  custom  integrated  circuits 
for  which  either  the  function  is  unknown  or 
the  control  status  of  the  equipment  in  which 
the  integrated  circuit  will  be  used  in 
unknown.  Fast  Fourier  Transform  (FFT) 
processors,  electrical  erasable  programmable 
read-only  memories  (EEPROMs),  flash 
memories  or  static  random-access  memories 
(SRAMs),  having  any  of  the  following: 

a. 2. a.  Rated  for  operation  at  an  ambient 
temperature  above  398  K  (125°  C); 

a.2.b.  Rated  for  operation  at  an  ambient 
temperature  below  218  K  ( -  55°  C);  or 

a.2.c.  Rated  for  operation  over  the  entire 
ambient  temperature  range  from  218  K  ( -  55° 
C)to398K(125°C); 

Note:  3A001.a.2  does  not  apply  to 
integrated  circuits  for  civil  automobiles  or 
railway  train  applications. 

a.3.  "Microprocessor  microcircuits", 
"micro-computer  microcircuits"  and 
microcontroller  microcircuits.  having  any  of 
the  following  characteristics: 

Note:  3A001.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3. a.  A  "composite  theoretical 
performance"  ("CTP")  of  3500  million 
theoreUcal  operaUons  per  second  (Mtops)  or 
more  and  an  arithmetic  logic  unit  with  an 
access  width  of  32  bit  or  more; 

a.3.b.  Manufactured  from  a  compound 
semiconductor  and  operating  at  a  clock 
frequency  exceeding  40  MHz;  or 

a.3.c.  More  than  one  data  or  instruction  bus 
or  serial  communication  port  for  external 
interconnection  in  a  parallel  processor  with 
a  transfer  rate  exceeding  2.5  Mbyte/s; 

a. 4.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a.5.  Analog-to-digital  and  digital-to-analog 
converter  integrated  circuits,  as  follows: 

a. 5. a.  Analog-to-digital  converters  having 
any  of  the  following: 

a. 5. a.l.  A  resolution  of  8  bit  or  more,  but 
less  than  12  bit,  with  a  total  conversion  time 
of  less  than  10  ns; 

a.5.a.2.  A  resolution  of  12  bit  with  a  total 
conversion  time  of  less  than  200  ns;  or 

a.5.a.3.  A  resolution  of  more  than  12  bit 
with  a  total  conversion  time  of  less  than  2  ^ls; 

a.5.b.  Digital-to-analog  converters  with  a 
resolution  of  12  bit  or  more,  and  a  "settling 
time"  of  less  than  10  ns; 

Technical  Note: 

1.  A  resolution  of  n  bit  corresponds  to  a 
quantization  of  2"  levels. 

2.  Total  conversion  time  is  the  inverse  of 
the  sample  rate. 
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a.6.  Electro-optical  and  "optical  integrated 
circuits"  designed  for  "signal  processing" 
having  all  of  the  following: 

a. 6. a.  One  or  more  than  one  internal 
"laser"  diode; 

a.6.b.  One  or  more  than  one  internal  light 
detecting  element;  and 

a.6.c.  Optical  waveguides; 

a.7.  Field  programmable  logic  devices 
having  any  of  the  following: 

a. 7. a.  An  equivalent  usable  gate  count  of 
more  than  30.000  (2  input  gates); 

a.7.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.4  ns;  or 

a.7.c.  A  toggle  frequency  exceeding  133 
Mhz; 

Note:  3A001.a.7  includes:  Simple 
Programmable  Logic  Devices  (SPLDs), 
Complex  Programmable  Logic  Devices 
(CPLDs).  Field  Programmable  Gate  Arrays 
(FPGAs),  Field  Programmable  Logic  Arrays 
(FPLAs),  and  Field  Programmable 
Interconnects  (FPICs). 

N.B.:  Field  programmable  logic  devices  are 
also  known  as  field  programmable  gate  or 
field  programmable  logic  arrays. 

a.8.  Reserved. 

a. 9.  Neural  network  integrated  circuits; 

a.  10.  Custom  integrated  circuits  for  which 
the  function  is  unknown,  or  the  control 
status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

a.  10. a.  More  than  208  terminals; 

a.lO.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.35  ns;  or 

a.lO.c.  An  operating  frequency  exceeding  3 
GHz; 

a.ll.  Digital  integrated  circuits,  other  than 
those  described  in  3A001.a.3  to  3A001.a.lO 
and  3A001.a.l2  based  upon  any  compound 
semiconductor  and  having  any  of  the 
following: 

a.  11. a.  An  equivalent  gate  count  of  more 
than  3,000  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding  1.2 
GHz; 

a.  12.  Fast  Fourier  Transform  (FFT) 
processors  having  any  of  the  following: 

a. 12. a.  A  rated  execution  time  for  a  1,024 
point  complex  FFT  of  less  than  1  ms; 

a.l2.b.  A  rated  execution  time  for  an  N- 
point  complex  FFT  of  other  than  1,024  points 
of  less  than  N  log^  N  /10,240  ms,  where  N 
is  the  number  of  points;  or 

a.ll.c.  A  butterfly  throughput  of  more  than 
5.12  MHz; 

b.  Microwave  or  millimeter  wave 
components,  as  follows: 

b.l.  Electronic  vacuum  tubes  and  cathodes, 
as  follows: 

Note:  3A001.b.l  does  not  control  tubes 
designed  or  rated  to  operate  in  the  ITU 
allocated  bands  at  frequencies  not  exceeding 
31  GHz. 

b.l. a.  Traveling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

b.l.a.l.  Operating  at  frequencies  higher 
than  31  GHz; 

b.l. a. 2.  Having  a  cathode  heater  element 
with  a  turn  on  time  to  rated  RF  power  of  less 
than  3  seconds; 

b.l. a. 3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  an  "instantaneous 


bandwidth"  of  more  them  7%  or  a  peak 
power  exceeding  2.5  kW; 

b.l. a. 4.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following  characteristics: 

b.l.a.4.a.  An  "instantaneous  bandwidth"  of 
more  than  one  octave,  and  average  power 
(expressed  in  kW)  times  frequency  " 

(expressed  in  GHz)  of  more  than  0.5; 

b.l.a.4.b.  An  "instantaneous  bandwidth"  of 
one  octave  or  less,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  1 ;  or 

b.l.a.4.c.  Being  "space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes  with  a 
gain  of  more  than  17  Db; 

b.l.c.  Impregnated  cathodes  designed  for 
electronic  tubes  producing  a  continuous 
emission  current  density  at  rated  operating 
conditions  exceeding  5  A/cm^; 

b.2.  Microwave  integrated  circuits  or 
modules  having  all  of  the  following: 

b.2. a.  Containing  "monolithic  integrated 
circuits";  and 

b.2.b.  Operating  at  frequencies  above  3 
GHz; 

Note:  3A001.b.2  does  not  control  circuits 
or  modules  for  equipment  designed  or  rated 
to  operate  in  the  ITU  allocated  bands  at 
frequencies  not  exceeding  31  GHz. 

b.3.-  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31  GHz; 

b.4.  Microwave  solid  state  amplifiers, 
having  any  of  the  following: 

b.4. a.  Operating  fi^uencies  exceeding  10.5 
GHz  and  an  "instantaneous  bandwidth"  of 
more  than  half  an  octave;  or 

b.4.b.  Operating  frequencies  exceeding  31 
GHz; 

b.5.  Electronically  or  magnetically  tunable 
bcmd-pass  or  band-stop  filters  having  more 
than  5  tunable  resonators  capable  of  tuning 
across  a  1.5:1  frequency  band  (Fmax/Fnun)  in 
less  than  10  \is  having  any  of  the  following: 

b.5. a.  A  band-pass  bandwidth  of  more  than 
0.5%  of  center  frequency;  or 

b.5.b.  A  band-stop  bandwidth  of  less  than 
0.5%  of  center  frequency; 

b.6.  Microwave  "assemblies"  capable  of 
operating  at  frequencies  exceeding  31  GHz; 

b.7.  Mixers  and  converters  designed  to 
extend  the  frequency  range  of  equipment 
described  in  3A002.C,  3A002.e  or  3A002.f 
beyond  the  limits*tated  therein; 

b.8.  Microwave  power  amplifiers 
containing  tubes  controlled  by  3A001.b  and 
having  all  of  the  following: 

b.8. a.  Operating  frequencies  above  3  GHz; 

b.8.b.  An  average  output  power  density 
exceeding  80  W/kg;  and 

b.8.c.  A  volume  of  less  than  400  cm^; 

Note:  3A001.b.8  does  not  control 
equipment  designed  or  rated  for  operation  in 
an  ITU  allocated  band. 

c.  Acoustic  wave  devices,  as  follows,  and 
specially  designed  components  therefor: 

c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  [i.e.,  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
any  of  the  following: 

c.l. a.  A  carrier  frequency  exceeding  2.5 
GHz; 

c.l.b.  A  carrier  frequency  exceeding  1  GHz, 
but  not  exceeding  2.5  GHz,  and  having  any 
of  the  following: 


c.l. b.l.  A  frequency  side-lobe  rejection 
exceeding  55  Db; 

c.l.b. 2.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  \is  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l. b.3.  A  bandwidth  greater  than  250 
MHz;  or 

c.l.b.4.  A  dispersive  delay  of  more  than  10 
us;  or 

c.l.c.  A  carrier  frequency  of  1  GHz  or  less, 
having  emy  of  the  following: 

c.l. c.l.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  \is  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.c.2.  A  dispersive  delay  of  more  than  10 
^s;  or 

c.l.c. 3.  A  frequency  side-lobe  rejection 
exceeding  55  Db  and  a  bandwidth  greater 
than  50  MHz; 

C.2.  Bulk  (volume)  acoustic  wave  devices 
(i.e.,  "signal  processing"  devices  employing 
elastic  waves)  that  permit  the  direct 
processing  of  signals  at  frequencies 
exceeding  1  GHz; 

c.3.  Acoustic-optic  "signal  processing" 
devices  employing  interaction  between ' 
acoustic  waves  (bulk  wave  or  surface  wave) 
and  light  waves  that  permit  the  direct 
processing  of  signals  or  images,  including 
spectral  analysis,  correlation  or  convolution; 

d.  Electronic  devices  and  circuits 
containing  components,  manufactured  from 
"superconductive"  materials  specially 
designed  for  operation  at  temperatures  below 
the  "critical  temperature"  of  at  least  one  of 
the  "superconductive"  constituents,  with  any 
of  the  following: 

d.l.  Current  switching  for  digital  circuits 
using  "superconductive"  gates  with  a 
product  of  delay  time  per  gate  (in  seconds) 
and  power  dissipation  per  gate  (in  watts)  of 
less  than  10-~'*  J;  or 

d.2.  Frequency  selection  at  all  frequencies 
using  resonant  circuits  with  Q-values 
exceeding  10,000; 

e.  High  energy  devices,  as  follows: 

e.l.  Batteries  and  photovoltaic  arrays,  as 
follows: 

Note:  3A001.e.l  does  not  control  batteries 
with  volumes  equal  to  or  less  than  27  cm3 
(e.g.,  standard  C-cells  or  Rl4  batteries). 

e.l. a.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  480  Wh/kg  and 
rated  for  operation  in  the  temperature  range 
from  below  243  K  ( -  30°C)  to  above  343  K 
(70°C); 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150  Wh/ 
kg  after  75  charge/discharge  cycles  at  a 
discharge  current  equal  to  C/5  hours  (C  being 
the  nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  ( -  20°C)  to  above  333  K  (60°C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
voltage  divided  by  the  total  mass  of  the  cell 
(or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a  specific 
power  exceeding  160  W/m^  at  an  operating 
temperatiu-e  of  301  K  (28°C)  under  a  tungsten 
illumination  of  1  kW/m^  at  2,800  K  (2,527°C); 
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e.2.  High  energy  storage  capacitors,  as 
follows: 

e.2. a.  Capacitors  with  a  repetition  rate  of 
less  than  10  Hz  (single  shot  capacitors) 
having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2. a. 2.  An  energy  density  equal  to  or  more 
than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or  more 
than  25  kj; 

e.2.b.  Capacitors  with  a  repetition  rate  of 
10  Hz  or  more  (repetition  rated  capacitors) 
having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2.b.2.  An  energy  density  equal  to  or  more 
than  50  )/kg; 

e.2.b.3.  A  total  energy  equal  to  or  more 
than  100  J;  and 

e.2.b.4.  A  charge/discharge  cycle  life  equal 
to  or  more  than  10,000; 

e.3.  "Superconductive"  electromagnets  and 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
second,  having  all  of  the  following: 

Note:  3A001.e.3  does  not  control 
"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging  (MRI)  medical 
equipment. 

e.3. a.  Energy  delivered  during  the 
discharge  exceeding  10  kj  in  the  first  second: 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250  mm;  and 

e.3.c.  Rated  for  a  magnetic  induction  of 
more  than  8  T  or  "overall  current  density" 
in  the  winding  of  more  than  300  A/mm^; 

f.  Rotary  input  type  shaft  absolute  position 
encoders  having  any  of  the  following: 

f.l.  A  resolution  of  better  than  1  part  in 
265,000  (18  bit  resolution)  of  full  scale;  or 

f.2.  An  accuracy  better  than  ±2.5  seconds 
of  arc. 

3.^991     Klectronic  Devices  and  Components 
Not  Controlled  bv  3A001 


List  of  Items  (  ontrolled 

Unit:  Equipment  in  number. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits",  and 
microcontroller  microcircuits  having  a  clock 
firequency  exceeding  25  MHz; 

b.  Storage  integrated  circuits,  as  follows: 
b.l.  Electrical  erasable  programmable  read- 
only memories  (EEPROMs)  with  a  storage 
capacity; 

b.l. a.  Exceeding  16  Mbits  per  package  for 
flash  memory  types;  or 

b.l.b.  Exceeding  either  of  the  following 
limits  for  all  other  EEPROM  types: 

b.l. b.l.  Exceeding  1  Mbit  per  package;  or 

b.l.b. 2.  Exceeding  256  kbit  per  package 
and  a  maximxmi  access  time  of  less  than  80 
ns; 

b.2.  Static  random  access  memories 
(SRAMs)  vnth  a  storage  capacity: 

b.2. a.  Elxceeding  1  Mbit  per  package;  or 

b.2.b.  Exceeding  256  kbit  per  package  and 
a  maximum  access  time  of  less  than  25  ns; 

c.  Field  programmable  logic  devices  having 
either  of  the  following: 


c.l.  An  equivalent  gate  count  of  more  than 
5000  (2  input  gates);  or 

c.2.  A  toggle  frequency  exceeding  100 
MHz; 

d.  Custom  integrated  circuits  for  which 
either  the  function  is  unknown,  or  the 
control  status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

d.l.  More  than  144  terminals;  or 
d.2.  A  tj^ical  "basic  propagation  delay 
time"  of  less  than  0.4  ns. 

e.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

e.l.  Coupled  cavity  tubes,  or  derivatives 
thereof; 

e.2.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following: 

e.2.a.l.  An  "instantaneous  bandwidth"  of 
half  an  octave  or  more;  and 

e.2. a. 2.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  firequency  (expressed  in 
GHz)  of  more  than  0.2; 

e.2.b.l  An  "instemtaneous  bandwidth"  of 
less  than  half  an  octave;  and 

e.2.b.2.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  frequency  (expressed  in 
GHz)  of  more  than  0.4; 

f.  Flexible  waveguides  designed  for  use  at 
frequencies  exceeding  40  GHz; 

g.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  [i.e..  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
either  of  the  following: 

g.l.  A  carrier  frequency  exceeding  1  GHz; 
or 

g.2.  A  carrier  frequency  of  1  GHz  or  less; 
and 

g.2. a.  A  fr^uency  side-lobe  rejection 
exceeding  55  Db; 

g.2.b.  A  product  of  the  maximum  delay 
time  and  bandwidth  (time  in  microseconds 
and  bandwidth  in  MHz)  of  more  than  100;  or 

g.2.c.  A  dispersive  delay  of  more  than  10 
microseconds. 

h.  Batteries,  as  follows: 

Note:  3A991.h  does  not  control  batteries 
with  volumes  equal  to  or  less  than  26  cm^ 
(e.g.,  standard  C-cells  or  UM-2  batteries). 

h.l.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  350  Wh/kg  and 
rated  for  operation  in  the  temperature  range 
from  below  243  K  -  30  "C)  to  above  343  K 

(70  "<:]■, 

h.2.  Rechargeable  cells  and  batteries  having 
an  energy  density  exceeding  150  Wh/kg  after 
75  charge/discharge  cycles  at  a  discharge 
current  equal  to  C/5  hours  (C  being  the 
nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  ( -  20  °C)  to  above  333  K  (60  °C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  battery)  in  kg. 

i.  "Superconductive"  electromagnets  or 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
minute,  having  all  of  the  following: 


Note:  3A991.i  does  not  control 
"superconductive"  electromagnets  or 
solenoids  designed  for  Magnetic  Resonance 
Imaging  (MRI)  medical  equipment 

i.l.  Maximum  energy  delivered  during  the 
discharge  divided  by  the  duration  of  the 
discharge  of  more  than  500  kJ  per  minute; 

i.2.  Inner  diameter  of  the  current  carrying 
windings  of  more  than  250  mm;  and 

i.3.  Rated  for  a  magnetic  induction  of  more 
than  8T  or  "overall  current  density"  in  the 
winding  of  more  than  300  A/nmi^. 

j.  Circuits  or  systems  for  electromagnetic 
energy  storage,  containing  components 
manufactured  from  "superconductive" 
materials  specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having  all  of 
the  following: 

j.l.  Resonant  operating  frequencies 
exceeding  1  MHz; 

j.2.  A  stored  energy  density  of  1  MJ/M^  or 
more;  and 

j.3.  A  discharge  time  of  less  than  1  ms; 

k.  Hydrogen/hydrogen-isotope  thyratrons 
of  ceramic-metal  construction  and  rate  for  a 
peak  current  of  500  A  or  more; 

1.  Digital  integrated  circuits  based  on  any 
compound  semiconductor  having  an 
equivalent  gate  count  of  more  than  300  (2 
input  gates). 

3B001     Equipment  for  the  Manufacturing  of 
Semiconductor  Devices  or  Materials  and 
Specially  Designed  Components  and 
Accessories  Therefor 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3B991. 

Related  Definitions:  N/A. 

Items: 

a.  "Stored  program  controlled"  equipment 
designed  for  epitaxial  growth,  as  follows: 

a.l.  Equipment  capable  of  producing  a 
layer  thickness  uniform  to  less  than  ±  2.5% 
across  a  distemce  of  75  mm  or  more; 

a.2.  Metal  organic  chemical  vapor 
depositioii  (MCXZATD)  reactors  specially 
designed  for  compound  semiconductor 
crystal  growth  by  the  chemical  reaction 
between  materials  controlled  by  3C003  or 
3C004; 

a.3.  Molecular  beam  epitaxial  growth 
equipment  using  gas  or  solid  sources; 

b.  "Stored  program  controlled"  equipment 
designed  for  ion  implantation,  having  any  of 
the  following: 

b.l.  A  beam  energy  (accelerating  voltage) 
exceeding  iMeV; 

b.2.  Being  specially  designed  and 
optimized  to  operate  at  a  beam  energy 
(accelerating  voltage  of  less  than  2  keV; 

b.3.  Direct  write  capability;  or 

b.4.  Being  capable  of  high  energy  oxygen 
implant  into  a  heated  semiconductor  material 
"substrate"; 

c.  "Stored  program  controlled"  anisotropic 
plasma  dry  etching  equipment,  as  follows: 

c.l.  Equipment  writh  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 
c.l. a.  Magnetic  confinement;  or 
c.l.b.  Electron  cyclotron  resonance  (ECR); 


C.2.  Equipment  specially  designed  for 
equipment  controlled  by  3B001.e.  and  having 
any  of  the  following: 

c.2.a.  Magnetic  confinement;  or 

c.2.b.  ECR; 

d.  "Stored  program  controlled"  plasma 
enhanced  CVt)  equipment,  as  follows: 

d.l.  Equipment  with  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 

d.l. a.  Magnetic  confinement;  or 

d.l.b.  ECR; 

d.2.  Equipment  specially  designed  for 
equipment  controlled  by  3B001.e.  and  having 
any  of  the  following: 

d.2. a.  Magnetic  confinement;  or 

d.2.b.  ECR; 

e.  "Stored  program  controlled"  automatic 
loading  multi-chamber  central  wafer 
handling  systems,  having  all  of  the  following: 

e.l.  Interfaces  for  wafer  input  and  output, 
to  which  more  than  two  pieces  of 
semiconductor  processing  equipment  are  to 
be  connected;  and 

e.2.  Designed  to  form  an  integrated  system 
in  a  vacuum  environment  for  sequential 
multiple  wafer  processing; 

Note:  3B001.e.  does  not  control  automatic 
robotic  wafer  handling  systems  not  designed 
to  operate  in  a  vacuum  environment. 

f.  "Stored  program  controlled"  lithography 
equipment,  as  follows: 

f.l.  Align  and  expose  step  and  repeat 
(direct  step  on  wafer)  or  step  and  scan 
(scanner)  equipment  for  wafer  processing 
using  photo-optical  or  X-ray  methods,  having 
any  of  the  following: 

f.l. a.  A  light  source  wavelength  shorter 
than  350  nm;  or 

f.l.b.  Capable  of  producing  a  pattern  with 
a  minimum  resolvable  feature  size  of  0.5  pjn 
or  less; 

Technical  Note:  The  minimum  resolvable 
feature  size  is  calculated  by  the  following 
formula: 

(an  exposure  light 
source  wavelength  in  \aa)  x  (K 
factor) 
MRF=    

numerical  aperture 
Where  the  K  factor  =  0.7. 
MRF  =  minimum  resolvable  feature  size. 

f.2.  Equipment  specially  designed  for  mask 
making  or  semiconductor  device  processing 
using  deflected  focussed  electron  beam,  ion 
beam  or  "laser"  beam,  having  any  of  the 
following: 

f.2.a.  A  spot  size  smaller  than  0.2  ^m; 

f.2.b.  Being  capable  of  producing  a  pattern 
with  a  feature  size  of  less  than  1  |im;  or 

f  2.C.  An  overlay  accuracy  of  better  than  ± 
0.20  tun  (3  Sigma); 

g.  Masks  and  reticles  designed  for 
integrated  circuits  controlled  by  3A001; 

h.  Multi-layer  masks  with  a  phase  shift 
layer. 

3B002     "Stored  Program  Controlled"  Test 

Equipment.  Spw  idlK  [)»'Mi;ntJ(!  tor  Testing 
Finished  or  I  nfinishfd  Sfiiiii  muluctor 
D«»vii  es  jnd  Spw  idll\  Designed  Components 
and  Accessories  fheretor 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3B9g2. 

Related  Definitions:  N/A. 

Items: 

a.  For  testing  S-parameters  of  transistor 
devices  at  frequencies  exceeding  31  GHz; 

b.  For  testing  integrated  circuits  capable  of 
performing  functional  (truth  table)  testing  at 
a  pattern  rate  of  more  than  333  MHz; 

Note:  3B002.b  does  not  control  test 
equipment  specially  designed  for  testing: 

1.  "Assemblies"  or  a  class  of  "assemblies" 
for  home  or  entertainment  applications; 

2.  Uncontrolled  electronic  components, 
"assemblies"  or  integrated  circuits. 

Technical  Note:  For  purposes  of  3B002.b, 
pattern  rate  is  defined  as  the  maximum 
frequency  of  digital  operation  of  a  tester.  It 
is  therefore  equivalent  to  the  highest  data  rate 
that  a  tester  can  provide  in  non-multiplexed 
mode.  It  is  also  referred  to  as  test  speed, 
maximum  digital  frequency  or  maximum 
digital  speed. 

c.  For  testing  microwave  integrated  circuits 
controlled  by  3A001.b.2. 

3B992     Equipment  Not  Controlled  by  3B002 
for  the  Inspection  or  Testing  of  Electronic 
Components  and  Materials,  and  Specially 
Designed  Components  and  Accessories 
Therefor 


List  of  Items  Controlled 

Unit:  Equipment  in  number. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Equipment  specially  designed  for  the 
inspection  or  testing  of  electron  tubes,  optical 
elements  and  specially  designed  components 
therefor  controlled  by  3A001  or  3A991; 

b.  Equipment  specially  designed  for  the 
inspection  or  testing  of  semiconductor 
devices,  integrated  circuits  and  "assemblies", 
as  follows,  and  systems  incorporating  or 
having  the  characteristics  of  such  equipment: 

Note:  3B992.b  also  controls  equipment 
used  or  modified  for  use  in  the  inspection  or 
testing  of  other  devices,  such  as  imaging 
devices,  electro-optical  devices,  acoustic- 
wave  devices. 

b.l.  "Stored  program  controlled" 
inspection  equipment  for  the  automatic 
detection  of  defects,  errorsor  contaminants 
of  0.6  micrometer  or  less  in  or  on  processed 
wafers,  "substrates",  other  than  printed 
circuit  boards  or  chips,  using  optical  image 
acouisition  techniques  for  pattern 
comparison; 

Note:  3B992.b.l  does  not  control  general 
purpose  scanning  electron  microscopes, 
except  when  specially  designed  and 
instrumented  for  automatic  pattern 
inspection. 

h.2.  Specially  designed  "stored  program 
controlled"  measuring  and  analysis 
equipment,  as  follows: 

b.2.a.  Specially  designed  for  the 
measurement  of  oxygen  or  carbon  content  in 
semiconductor  materials; 

b.2.b.  Equipment  for  line  width 
measurement  with  a  resolution  of  1 
micrometer  or  finer; 


b.2.c.  Specially  designed  flatness 
measurement  instruments  capable  of 
measuring  deviations  from  flatness  of  10 
micrometer  or  less  with  a  resolution  of  1 
micrometer  or  finer. 

b.3.  "Stored  program  controlled"  wafer 
probing  equipment  having  any  of  the 
following  characteristics: 

b.3. a.  Positioning  accuracy  finer  than  3.5 
micrometer; 

b.3.b.  Capable  of  testing  devices  having 
more  than  68  terminals;  or 

b.3.c.  Capable  of  testing  at  a  frequency 
exceeding  1  GHz; 

b.4.  Test  equipment  as  follows: 

b.4.a.  "Stored  program  controlled" 
equipment  specially  designed  for  testing 
discrete  semiconductor  devices  and 
unencapsulated  dice,  capable  of  testing  at 
frequencies  exceeding  18  GHz; 

Technical  Note:  Discrete  semiconductor 
devices  include  photocells  and  solar  cells. 

b.4.b.  "Stored  program  controlled" 
equipment  specially  designed  for  testing 
integrated  circuits  and  "assemblies"  thereof, 
capable  of  functional  testing: 

b.4.b.l.  At  a  pattern  rate  exceeding  20 
MHz;  or 

b.4.b.2.  At  a  pattern  rate  exceeding  10  MHz 
but  not  exceeding  20  MHz  and  capable  of 
testing  packages  of  more  than  68  terminals; 

Note:  3B992.b.4.b  does  not  control 
equipment  specially  designed  for  testing 
integrated  circuits  not  controlled  by  3A001  or 
3A991. 

Notes:  1.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 
"assemblies"  or  a  class  of  "assemblies"  for 
home  and  entertainment  applications. 

2.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 
electronic  components,  "assemblies"  and 
integrated  circuits  not  controlled  by  3A001  or 
3A991  provided  such  test  equipment  does 
not  incorporate  computing  facilities  with 
"user  accessible  programmability". 

b.4.c.  Equipment  specially  designed  for 
determining  the  performance  of  focal-plane 
arrays  at  wavelengths  of  more  than  1,200  nm, 
using  "stored  program  controlled" 
measurements  or  computer  aided  evaluation 
and  having  any  of  the  following 
characteristics: 

b.4.c.l.  Using  scanning  light  spot  diameters 
of  less  than  0.12  nun; 

b.4.c.2.  Designed  for  measuring 
photosensitive  performance  parameters  and 
for  evaluating  frequency  response, 
modulation  transfer  function,  uniformity  of 
responsivity  or  noise;  or 

b.4.c.3.  Designed  for  evaluating  arrays 
capable  of  creating  images  with  more  than  32 
X  32  line  elements; 

b.5.  Electron  beam  test  systems  designed 
for  operation  at  3  keV  or  below,  or  "laser" 
beam  systems,  for  non-contactive  probing  of 
powered-up  semiconductor  devices  having 
any  of  the  following: 

b.5. a.  Stroboscopic  capability  with  either 
beam  blanking  or  detector  strobing; 

b.5.b.  An  electron  spectrometer  for  voltage 
measurements  with  a  resolution  of  less  than 
0.5  V;  or 

b.5.c.  Electrical  tests  fixtures  for 
performance  analysis  of  integrated  circuits; 


Federal  Register /Vol.  65.  No.  134/ Wednesday,  July  12.  2000 /Rules  and  Regulations  43139 


Note:  3B992.b.5  does  not  control  scanning 
electron  microscopes,  except  when  specially 
designed  and  instrumented  for  non- 
contactive  probing  of  a  powered-up 
semiconductor  device. 

b.6.  "Stored  program  controlled" 
multifunctional  focused  ion  beam  systems 
specially  designed  for  manufacturing, 
repairing,  physical  layout  analysis  and 
testing  of  masks  or  semiconductor  devices 
and  having  either  of  the  following 
characteristics: 

b.6. a.  Target-to-beam  position  feedback 
control  precision  of  1  micrometer  or  finer;  or 

b.6.b.  Digital-to-analog  conversion 
accuracy  exceeding  12  bit; 

b.7.  Particle  measuring  systems  employing 
"lasers"  designed  for  measuring  particle  size 
and  concentration  in  air  having  both  of  the 
following  characteristics: 

b.7. a.  Capable  of  measuring  particle  sizes 
of  0.2  micrometer  or  less  at  a  flow  rate  of 
0.02832  m^  per  minute  or  more;  and 

h.7.h.  Capable  of  characterizing  Class  10 
clean  air  or  better. 

3E002     Other  "Techno1og>'"  for  the 
•Development"  or  'Production'  of  Items 
Described  in  the  List  of  Items  Controlled 


List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1.)  See  3E001  for  silicon- 
on-insulation  (SOI)  technology  for  the 
"development"  or  "production"  related  to 
radiation  hardening  of  integrated  circuits. 

Related  Definitions:  N/A. 

Items: 

a.  Vacuum  microelectronic  devices; 

b.  Hetero-structure  semiconductor  devices 
such  as  high  electron  mobility  transistors 
(HEMT),  hetero-bipolar  transistors  (HBT), 
quantum  well  and  super  lattice  devices; 

c.  "Superconductive"  electronic  devices; 

d.  Substrates  of  films  of  diamond  for 
electronic  components. 

e.  Substrates  of  silicon-on-insulator  (SOI) 
for  integrated  circuits  in  which  the  insulator 
is  silicon  dioxide; 

{.  Substrates  of  silicon  carbide  for 
electronic  components. 

g.  "Technology"  according  to  the  General 
Technology  Note  other  than  that  controlled 
in  3E001  for  the  "development"  or 
"production"  of  "microprocessor 
microcircuits".  "micro-computer 
microcircuits"  and  microcontroller 
microcircuits  having  a  "composite  theoretical 
performance"  ("CTP")  of  530  million 
theoretical  operations  per  second  (Mtops)  or 
more  and  an  arithmetic  logic  unit  with  an 
access  width  of  more  than  32  bits  or  more. 

Note:  3E002.g  does  not  control 
"technology"  for  the  "development"  or 
"production"  of:  (a)  Microwave  transistors 
operating  at  frequencies  below  31  GHz;  (b) 
Integrated  circuits  controlled  by  3A001.a.3  to 
a.l2,  having  all  of  the  following:  (1.)  Using 
"technology"  of  0.7  micrometer  or  more,  emd 
(2.)  Not  incorporating  multi-layer  structures. 
The  term  multi-layer  structures  in  this  entry 
does  not  include  devices  incorporating  a 
maximum  of  two  metal  layers  and  two 
polysilicon  layers. 


11.  In  Supplement  No.  1  to  part  774 
(the  Gommerce  Control  List),  Category 
4 — Computers  is  amended  by  revising 
the  Notes  that  immediately  follow  the 
Category  heading,  to  read  as  follows: 

Category  4 — Computers 

Note  1:  Computers,  related  equipment  and 
"software"  periForming  telecommunications 
or  "local  area  network"  functions  must  also 
be  evaluated  against  the  performance 
characteristics  of  Category  5,  Part  1 
(Telecommunications). 

Note  2:  Control  units  that  directly 
interconnect  the  buses  or  channels  of  central 
processing  units,  "main  storage"  or  disk 
controllers  eire  not  regarded  as 
telecommunications  equipment  described  in 
Category  5,  Part  1  (Telecommunications). 

N.B:  For  the  control  status  of  "software" 
specially  designed  for  packet  switching,  see 
ECCN  5D001.  (Telecommunications). 

Note  3:  Computers,  related  equipment  and 
"software"  performing  cryptographic, 
cryptoanalytic,  certifiable  multi-level 
security  or  certifiable  user  isolation 
functions,  or  that  limit  electromagnetic 
compatibility  (EMC),  must  also  be  evaluated 
against  the  performance  characteristics  in 
Category  5.  Part  2  ("Information  Security"). 

12.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
5 — Telecommunications  and 
"Information  Security",  Part  I — 

Telecommunicati  jns  is  amended  by 
revising  the  List  of  items  Controlled 
section  for  Export  Control  Classification 
Numbers  (ECCNs)  5A001,  5B001, 
5D001,  and  5E001.  to  read  as  follows: 

5A001     Telecommunications  Systems, 
Equipment,  and  Components 

«  *  «  «  • 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  In  S  value. 

Related  Controls:  See  also  5A101  and 
5A991. 

Related  Definitions:  N/A. 

Items: 

a.  Any  type  of  telecommunications 
equipment  having  any  of  the  follovnng 
characteristics,  functions  or  features: 

a.l.  Specially  designed  to  withstand 
transitory  electronic  effects  or 
electromagnetic  pulse  effects,  both  arising 
from  a  nuclear  explosion; 

a. 2.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation;  or 

a.  3.  Specially  designed  to  operate  outside 
the  temperature  range  from  218  K  ( -  55  °C) 
to  397  K  (124  °C). 

Note:  5A001.a.3  applies  only  to  electronic 
equipment. 

Note:  5A001.a.2  and  5A001.a.3  do  not 
apply  to  equipment  on  board  satellites. 

b.  Telecommunication  transmission 
equipment  and  systems,  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 


b.l  Being  underwater  communications 
systems  having  any  of  the  following 
characteristics: 

b.l. a.  An  acousUc  carrier  frequency  outside 
the  range  from  20  Khz  to  60  KJiz; 

b.l.b.  Using  an  electromagnetic  carrier 
frequency  below  30  Khz;  or 

b.l.c.  Using  electronic  beam  steering 
techniques; 

b.2.  Being  radio  equipment  operaUng  in  the 
1.5  MHz  to  87.5  MHz  band  and  having  any 
of  the  following  characterisUcs: 

b.2. a.  Incorporating  adaptive  techniques 
providing  more  than  15  Db  suppression  of  an 
interfering  signal;  or 

b.2.b.  Having  all  of  the  following: 

b.2.b.l.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize  the 
transmission;  and 

b.2. b.2.  Incorporating  a  linear  power 
amplifier  configin^tion  having  a  capability  to 
support  multiple  signals  simultaneously  at 
an  output  power  of  1  kW  or  more  in  the  1.5 
MHz  to  30  MHz  frequency  range  or  250  W 
or  more  in  the  30  MHz  to  87.5  MHz 
frequency  range,  over  an  "instantaneous 
bandwidth"  of  one  octave  or  more  and  with 
an  output  harmonic  and  distortion  content  of 
better  than  -  80  Db; 

b.3.  Being  radio  equipment  employing 
"spread  spectrum"  techniques,  including 
"frequency  hopping"  techniques,  having  any 
of  the  following  characteristics: 

b.3. a.  User  programmable  spreading  codes; 
or 

b.S.b.  A  total  transmitted  bandwidth  which 
is  100  or  more  times  the  bandwidth  of  any 
one  information  chaimel  and  in  excess  of  50 
Khz; 

Note:  5A001.b.3.b  does  not  control  radio 
equipment  specially  designed  for  use  with 
civil  cellular  radio-communications  systems. 

Note:  5A001.b.3  does  not  control 
equipment  operating  at  an  output  power  of 
1.0  Watt  or  less. 

b.4.  Being  digitally  controlled  radio 
receivers  having  all  of  the  following: 

b.4. a.  More  than  1,000  chaimels; 

b.4.b.  A  "frequency  switching  time"  of  less 
than  1  ms; 

b.4.c.  Automatic  searching  or  scanning  of 
a  part  of  the  electromagnetic  sfjectnim;  and 

b.4.d.  Identification  of  the  received  signals 
or  the  type  of  transmitter;  or 

Note:  5  AOOl  .b.4  does  not  control  radio 
equipment  s(>ecially  designed  for  use  with 
civil  cellular  radio-comimunications  systems. 

b.5.  Employing  functions  of  digital  "signal 
processing"  to  provide  voice  coding  at  rates 
of  less  than  2,400  bit/s. 

c.  Optical  fiber  communication  cables, 
optical  fibers  and  accessories,  as  follows; 

c.l.  Optical  fibers  of  more  than  500  m  in 
length  specified  by  the  manufacturer  as  being 
capable  of  withstanding  a  proof  test  tensile 
stress  of  2  X  10*  N/m^  or  more; 

Technical  Note:  Proof  Test:  on-line  or  off- 
line production  screen  testing  that 
dynamically  applies  a  prescribed  tensile 
stress  over  a  0.5  to  3  m  length  of  fiber  at  a 
running  rate  of  2  to  5  m/s  while  passing 
between  capstans  approximately  150  mm  in 
diameter.  The  ambient  temperature  is  a 
nominal  293  K  (20°  C)  and  relative  humidity 
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40%.  Equivalent  national  standards  may  be 
used  for  executing  the  proof  test. 

C.2.  Optical  fiber  cables  and  accessories 
designed  for  underwater  use. 

Note:  5A001.C.2  does  not  control  standard 
civil  telecommunication  cables  and 
accessories. 

N.B.  1:  For  underwater  umbilical  cables, 
and  connectors  thereof,  see  8A002.a.3. 

N.B.  2:  For  fiber-optic  hull  penetrators  or 
connectors,  see  8A002.C. 

d.  "Electronically  steerable  phased  array 
antennae"  operating  above  31  GHz. 

Note:  5A001.d  does  not  control 
"electronically  steerable  phased  array 
antennae"  for  landing  systems  with 
instruments  meeting  ICAO  standards 
covering  microwave  landing  systems  (MLS). 

^BOOl     Teleconununication  Test,  Inspection 
cind  Production  Equipment,  as  Follows  (See 
List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 
Related  Controls:  See  also  5B991. 
Related  Definition:  N/A. 
/ferns; 

a.  Equipment  and  specially  designed 
components  or  accessories  therefor,  specially 
designed  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  features  controlled  by  5A001, 
5D001  orSEOOl. 

Note:  SBOOl.a.  does  not  control  optical 
fiber  characterization  equipment  not  using 
semiconductor  "lasers". 

b.  Equipment  and  specially  designed 
components  or  accessories  therefor,  specially 
designed  for  the  "development"  of  any  of  the 
following  teleconMnunication  transmission  or 
"stored  program  controlled"  switching 
equipment: 

b.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

b.2.  Equipment  employing  a  "laser"  and 
having  any  of  the  following: 

b.2. a.  A  transmission  wavelength 
exceeding  1750  nm; 

b.2.b.  Performing  "optical  amplification"; 

b.2.c.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques);  or 

b.2.d.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  2.5  GHz; 

Note:  5B001.b.2.d.  does  not  include 
equipment  specially  designed  for  the 
"development"  of  commercial  TV  systems. 

b.3.  Equipment  employing  "optical 
switching": 

b.4.  Radio  equipment  employing 
quadrature-amplitude-modulation  (QAM) 
techniques  above  level  128; 

b.5.  Equipment  employing  "common 
channel  signalling"  operating  in  either  non- 
associated  mode  of  operation  or  quasi- 
associated  mode  of  operation. 


5D001     "Software",  as  Described  in  the  List 
of  Items  Controlled 


List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  See  also  5D991. 

Related  Definitions:  N/A. 

Items: 

a.  "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  features  controlled  by  5A001  or 
5B001. 

b.  "Software"  specially  designed  or 
modified  to  support  "technology"  controlled 
by  5E001. 

c.  Specific  "software"  as  follows: 
c.l.  "Software"  specially  designed  or 

modified  to  provide  characteristics,  functions 
or  features  of  equipment  controlled  by  5A001 
orSBOOl; 

C.2.  "Software"  which  provides  the 
capability  of  recovering  "source  code"  of 
telecommunications  "software"  controlled  by 
5D001; 

C.3.  "Software",  other  than  in  machine- 
executable  form,  specially  designed  for 
"dynamic  adaptive  routing". 

d.  "Software"  specially  designed  or 
modified  for  the  "development"  of  any  of  the 
following  telecommunication  transmission  or 
"stored  program  controlled"  switching 
equipment: 

d.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATTvl"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

d.2.  Equipment  employing  a  "laser"  and 
having  any  of  the  following: 

d.2. a.  A  transmission  wavelength 
exceeding  1750  nm;  or 

d.2.b.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  2.5  GHz; 

Note:  5D001.d.2.b.  does  not  control 
"software"  specially  designed  or  modified  for 
the  "development"  of  commercial  TV 
systems. 

d.3.  Equipment  employing  "optical 
switching";  or 

d.4.  Radio  equipment  employing 
quadrature-amplitude-modulation  (QAM) 
techniques  above  level  128; 


5E001     "Technology' 
Controlled) 


(See  List  of  Items 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  See  also  5E101  and 
5E991. 
Related  Definitions:  N/A. 
Items: 

a.  "Technology"  according  to  the  General 
Technology  Note  for  the  "development", 
"production"  or  "use"  (excluding  operation) 
of  equipment,  functions  or  features  or 
"software"  controlled  by  5A001,  5B001  or 
5D001. 

b.  Specific  "technologies",  as  follows: 
b.l.  "Required"  "technology"  for  the 

"development"  or  "production"  of 
telecommunications  equipment  specially 
designed  to  be  used  on  board  satellites; 


b.2.  "Technology"  for  the  "development" 
or  "use"  of  "laser"  communication 
techniques  with  the  capability  of 
automatically  acquiring  and  tracking  signals 
and  maintaining  communications  through 
exoatmosphere  or  sub-surface  (water)  media; 

b.3.  "Technology"  for  the  "development" 
of  digital  cellular  radio  systems; 

b.4.  "Technology"  for  the  "development" 
of  "spread  spectrum"  techniques,  including 
"frequency  hopping"  techniques. 

c.  "Technology"  according  the  General 
Technology  Note  for  the  "development"  or 
"production"  of  any  of  the  following 
telecommunication  transmission  or  "stored 
program  controlled"  switching  equipment, 
functions  or  features: 

c.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digited  transfer  rate" 
exceeding  1.5  Gbit/s; 

C.2.  Equipment  employing  a  "laser"  and 
having  any  of  the  following: 

c.2.a.  A  transmission  wavelength 
exceeding  1750  nm; 

c.2.b.  Performing  "optical  amplification" 
using  praseodymium-doped  fluoride  fiber 
amplifiers  (PDFFA); 

C.2.C.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques); 

c.2.d.  Employing  wavelength  division 
multiplexing  techniques  exceeding  8  optical 
carriers  in  a  single  optical  window;  or 

c.2.e.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  2.5  GHz; 

Note:  5E001.c.2.e.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  commercial  TV  systems. 

C.3.  Equipment  employing  "optical 
switching";  or 

C.4.  Radio  equipment  having  any  of  the 
following: 

c.4.a.  Quadrature-amplitude-modulation 
(QAM)  techniques  above  level  128;  or 

c.4.b.  Operating  at  input  or  output 
frequencies  exceeding  31  GHz;  or 

Note:  5E001.c.4.b.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  equipment  designed  or 
modified  for  operation  in  any  ITU  allocated 
band. 

C.5.  Equipment  employing  "common 
channel  signalling"  operating  in  either  non- 
associated  or  quasi-associated  mode  of 
operation. 

13.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  5, 
part  2 — Information  Security  is 
amended  by  revising  the  List  of  Items 
Controlled  section  for  Export  Control 
Classification  Number  (ECCN)  5A002  to 
read  as  follows: 

5A002     Systems.  Equipment.  .\ppIication 
Specifii  "Elertronii  assemblies  '.  Modules 
and  Integrated  (Circuits  for  ■Intormation 
security  ',  and  Other  Specially  Designed 
Components  Therefor 


List  of  Items  Controlled 
Unit:  $  value. 
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Related  Controls:  See  also  5A992.  This 
entry  does  not  control:  (a)  "Personalized 
smart  cards"  where  the  cryptographic 
capability  is  restricted  for  use  in  equipment 
or  systems  excluded  from  control  paragraphs 

(b)  through  (f)  of  this  note.  Note  that  if  a 
"personalized  smart  card"  has  multiple 
functions,  the  control  status  of  each  function 
is  assessed  individually;  (b)  Receiving 
equipment  for  radio  broadcast,  pay  television 
or  similar  restricted  audience  broadcast  of 
the  consumer  type,  without  digital 
encryption  except  that  exclusively  used  for 
sending  the  billing  or  program-related 
information  back  to  the  broadcast  providers; 

(c)  Portable  or  mobile  radiotelephones  for 
cavil  use  (e.g.,  for  use  with  commercial  civil 
cellular  radio  communications  systems)  that 
are  not  capable  of  end-to-end  encryption;  (d) 
Equipment  where  the  cryptographic 
capability  is  not  user-accessible  and  which  is 
specially  designed  and  limited  to  allow  any 
of  the  following:  (1)  Execution  of  copy- 
protected "software";  (2)  access  to  any  of  the 
following:  (a)  Copy-protected  read-only 
media;  or  (b)  Information  stored  in  encrypted 
form  on  media  (e.g.,  in  coimection  with  the 
protection  of  intellectual  property  rights) 
where  the  media  is  offered  for  sale  in 
identical  sets  to  the  public;  or  (3)  one-time 
encryption  of  copyright  protected  audio/ 
video  data;  (e)  Cryptographic  equipment 
specially  designed  and  limited  for  banking 
use  or  money  transactions;  (f)  Cordless 
telephone  equipment  not  capable  of  end-to- 
end  encryption  where  the  maximum  effective 
range  of  unboosted  cordless  operation  (e.g.,  a 
single,  unrelayed  hop  between  terminal  and 
home  basestation)  is  less  than  400  meters 
according  to  the  manufacturer's 
specifications. 

Related  Definitions:  (1)  The  term  "money 
transactions"  in  paragraph  (e)  of  Related 
Controls  includes  the  collection  and 
settlement  of  fares  or  credit  functions.  (2)  For 
the  control  of  global  navigation  satellite 
systems  receiving  equipment  containing  or 
employing  decryption  (e.g.,  GPS  or 
GLONASS)  see  7A005. 

Items: 

Technical  Note:  Parity  bits  are  not 
included  in  the  key  length. 

a.  Systems,  equipment,  application  specific 
"electronic  assemblies",  modules  and 
integrated  circuits  for  "information  security", 
and  other  specially  designed  components 
therefor: 

a.l.  Designed  or  modified  to  use 
"cryptography"  employing  digital  techniques 
performing  any  cryptographic  function  other 
than  authentication  or  digital  signature 
having  any  of  the  following: 

Technical  Notes: 

1.  Authentication  and  digital  signature 
functions  include  their  associated  key 
management  function. 

2.  Authentication  includes  all  aspects  of 
access  control  where  there  is  no  encryption 
of  files  or  text  except  as  directly  related  to 
the  protection  of  passwords,  Personal 
Identification  Numbers  (PINs)  or  similar  data 
to  prevent  unauthorized  access. 

3.  "Cryptography"  does  not  include 
"fixed"  data  compression  or  coding 
techniques. 


Note:  5A002.a.l  includes  equipment 
designed  or  modified  to  use  "cryptography" 
employing  analog  principles  when 
implemented  with  digital  techniques. 

a.l. a.  A  "symmetric  algorithm"  employing 
a  key  length  in  excess  of  56-bits;  or 

a.l.b.  An  "asymmetric  algorithm"  where 
the  security  of  the  algorithm  is  based  on  any 
of  the  following: 

a.l.b.l.  Factorization  of  integers  in  excess 
of512  bits  (e.g.,  RSA); 

a.l.b. 2.  Computation  of  discrete  logarithms 
in  a  multiplicative  group  of  a  finite  field  of 
size  greater  than  512  bits  (e.g.,  Diffie-Hellman 
over  Z/pZ);  or 

a.l.b. 3.  Discrete  logarithms  in  a  group 
other  than  mentioned  in  5A002.a.l.b.2  in 
excess  of  112  bits  (e.g.,  Diffie-Hellman  over 
an  elliptic  curve); 

a.  2.  Designed  or  modified  to  perform 
cryptoanalytic  functions; 

a.  3.  (Reserved) 

a. 4.  Specially  designed  or  modified  to 
reduce  the  compromising  emanations  of 
information-bearing  signals  beyond  what  is 
necessary  for  health,  safety  or 
electromagnetic  interference  standards; 

a.5.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum" 
systems,  including  the  hopping  code  for 
"frequency  hopping"  systems; 

a. 6.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel  security" 
or  user  isolation  at  a  level  exceeding  Class  B2 
of  the  Trusted  Computer  System  Evaluation 
Criteria  (TCSEC)  or  equivalent; 

a. 7.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 

14.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors,  the  foUovking  Export 
Control  Classification  Numbers  (ECCNs) 
are  amended: 

a.  By  revising  the  License  Exceptions 
and  List  of  Items  Controlled  section  for 
ECCN6A001; 

b.  By  revising  the  List  of  Items 
Controlled  section  for  6A002,  6A003, 
and  6A995; 

c.  By  revising  the  License 
Requirements  and  List  of  Items 
Controlled  sff^ons  for  ECCN  6A004; 
and 

d.  By  revising  the  License  Exceptions 
section  for  ECCNs  6E001  and  6E002,  to 
read  as  follows: 

6A001     Acoustics 


License  Exceptions 

LVS:  $3000;  N/A  for  6A001.a.2.a.l.  a.2.a.2. 
a.2.a.5,  a.2.b;  processing  equipment 
controlled  by  6A001.a.2.c,  and  specially 
designed  for  real  time  application  with  towed 
acoustic  hydrophone  arrays;  a.2.e.l,  a.2.e.2: 
and  bottom  or  bay  cable  systems  controlled 
by  6A001.a.2.f  and  having  processing 
equipment  specially  designed  for  real  time 
application  with  bottom  or  bay  cable 
systems. 


GBS:  Yes  for  6A001.a.l.b.4. 
CIV:  Yes  for  6A001.a.l.b.4. 

List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  See  al?)  f  \991. 

Related  Definitions:  N/A 

Items: 

a.  Marine  acoustic  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

a.l.  Active  (transmitting  or  transmitting- 
and-receiving)  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

Note:  6A001.a.l  does  not  control: 

a.  Depth  sounders  operating  vertically 
below  the  apparatus,  not  including  a 
scanning  function  exceeding  ±  20°.  and 
limited  to  measuring  the  depth  of  water,  the 
distance  of  submerged  or  buried  objects  or 
fish  finding; 

b.  Acoustic  beacons,  as  follows: 

1.  Acoustic  emergency  beacons; 

2.  Pingers  specially  designed  for  relocating 
or  returning  to  an  underwater  position. 

a.l. a.  Wide-swath  bathymetric  survey 
systems  designed  for  sea  bed  topographic 
mapping,  having  all  of  the  following: 

a.l. a.l.  Being  designed  to  take 
measurements  at  an  angle  exceeding  20°  from 
the  vertical; 

a.l.a.2.  Being  designed  to  measure  depths 
exceeding  600  m  below  the  water  surface; 
and 

a.l. a. 3.  Being  designed  to  provide  any  of 
the  following: 

a.l.a.3.a.  Incorporation  of  multiple  beams 
any  of  which  is  less  than  1.9°  or 

a.l.a.3.b.  Data  accuracies  of  better  than 
0.3%  of  water  depth  across  the  swath 
averaged  over  the  individual  measurements 
within  the  swath: 

a.l.b.  Object  detection  or  location  systems 
having  any  of  the  following: 

a.l.b.l.  A  transmitting  frequency  below  10 
Khz; 

a.l.b. 2.  Sound  pressure  level  exceeding 
224  Db  (reference  1  piPa  at  1  m)  for 
equipment  with  an  operating  frequency  in 
the  band  from  10  Khz  to  24  Khz  inclusive; 

a.l.b.3.  Sound  pressure  level  exceeding 
235  Db  (reference  1  |iPa  at  1  m)  for 
equipment  with  an  operating  frequency  in 
the  band  between  24  Khz  and  30  Khz; 

a.l.b.4.  Forming  beams  of  less  than  1°  on 
any  axis  and  having  an  operating  frequency 
of  less  than  100  Khz; 

a.l.b.5.  Designed  to  operate  with  an 
unambiguous  display  range  exceeding  5,120 
m;  or 

a.l.b.6.  Designed  to  withstand  pressure 
during  normal  operation  at  depths  exceeding 
1,000  m  and  having  transducers  with  any  of 
the  following: 

a.l.b.6.a.  Dynamic  compensation  for 
pressure;  or 

a.l.b.e.b  Incorporating  other  than  lead 
zirconate  titanate  as  the  transduction 
element; 

a. I.e.  Acoustic  projectors,  includinig 
transducers,  incorporating  piezoelectric, 
magnetostrictive,  electrostrictive, 
electrodynamic  or  hydraulic  elements 
operating  individually  or  in  a  designed 
combination,  having  any  of  the  following: 


4:n42  Federal   Register/ Vol.  65,  No.  134/ Wednesday,  July  12,  2000/Rules  and  Regulations 


Notes:  1.  The  control  status  of  acoustic 
projectors,  including  transducers,  specially 
designed  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

2.  BAOOl.al.c.  does  not  control  electronic 
sources  that  direct  the  sound  vertically  only, 
or  mechanical  (e.g.,  air  gun  or  vapor-shock 
gun)  or  chemical  (e.g.,  explosive)  sources. 

a.l.c.l.  An  instantaneous  radiated  acoustic 
power  density  exceeding  0.01  mW/mm^/Hz 
for  devices  operating  at  frequencies  below  10 
Khz: 

a. I.e. 2.  A  continuously  radiated  acoustic 
power  density  exceeding  0.001  mW/mm^/Hz 
for  devices  operating  at  frequencies  below  10 
Khz;  or 

Technical  Note:  Acoustic  power  density  is 
obtained  by  dividing  the  output  acoustic 
power  by  the  product  of  the  area  of  the 
radiating  surface  and  the  frequency  of 
operation. 

or 

a.l.c.3.  Side-lobe  suppression  exceeding  22 
Db; 

a.l.d  Acoustit  systems,  equipment  and 
specially  designed  components  for 
determining  the  position  of  surface  vessels  or 
underwater  vehicles  designed  to  operate  at  a 
range  exceeding  1 ,000  m  with  a  positioning 
accuracy  of  less  than  10  m  rms  (root  mean 
square)  when  measured  at  a  range  of  1 ,000 
m; 

Note:  6A001a.l.d  includes: 

a.  Equipment  using  coherent  "signal 
processing"  between  two  or  more  beacons 
and  the  hydrophone  unit  carried  by  the 
surface  vessel  or  underwater  vehicle; 

b.  Equipment  capable  of  automatically 
correcting  speed-of-sound  propagation  errors 
for  calculation  of  a  point. 

or 

a.2.  Passive  (receiving,  whether  or  not 
related  in  normal  application  to  separate 
active  equipment)  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

a.2. a.  Hydrophones  having  any  of  the 
following  characteristics: 

Note:  The  control  status  of  hydrophones 
specially  designed  for  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment. 

a.2.a.l.  Incorporating  continuous  flexible 
sensors  or  assemblies  of  discrete  sensor 
elements  with  either  a  diameter  or  length  less 
than  20  mm  and  with  a  separation  between 
elements  of  less  than  20  mm; 

a. 2. a. 2.  Having  any  of  the  following  sensing 
elements: 

a.2. a. 2. a.  Optical  fibers; 

a.2.a.2.b.  Piezoelectric  polymers;  or 

a.2. a.2. c.  Flexible  piezoelectric  ceramic 
materials; 

a.2. a. 3.  A  hydrophone  sensitivity  better 
than  - 180  Db  at  any  depth  with  no 
acceleration  compensation; 

a.2.a.4.  When  designed  to  operate  at  depths 
exceeding  35  m  with  acceleration 
compensation;  or 

a. 2. a. 5.  Designed  for  operation  at  depths 
exceeding  1.000  m; 

Technical  Note:  Hydrophone  sensitivity  is 
defined  as  twenty  times  the  logarithm  to  the 
base  10  of  the  ratio  of  rms  output  voltage  to 
a  1  V  rms  reference,  when  the  hydrophone 


sensor,  without  a  pre-amplifier,  is  placed  in 
a  plane  wave  acoustic  field  with  an  rms 
pressure  of  1  (iPa.  For  example,  a 
hydrophone  of  - 160  Db  (reference  1  V  per 
UPa)  would  yield  an  output  voltage  of  10~^ 
V  in  such  a  field,  while  one  of  -  180  Db 
sensitivity  would  yield  only  10"^  V  output. 
Thus,  - 160  Db  is  better  than  - 180  Db. 

a.2.b.  Towed  acoustic  hydrophone  arrays 
having  any  of  the  following: 

a.2.b.l.  Hydrophone  group  spacing  of  less 
than  12.5  m; 

a.2.b.2.  Designed  or  "able  to  be  modified" 
to  operate  at  depths  exceeding  35m; 

Technical  Note:  "Able  to  be  modified"  in 
6A001.a.2.b.2  means  having  provisions  to 
allow  a  change  of  the  wiring  or 
interconnections  to  alter  hydrophone  group 
spacing  or  operating  depth  limits.  These 
provisions  are:  sp2u°e  wiring  exceeding  10% 
of  the  number  of  wires,  hydrophone  group 
spacing  adjustment  blocks  or  internal  depth 
limiting  devices  that  are  adjustable  or  that 
control  more  than  one  hydrophone  group. 

a.2.b.3.  Heading  sensors  controlled  by 
6A001.a.2.d; 

a.2.b.4.  Longitudinally  reinforced  array 
hoses; 

a.2.b.5.  An  assembled  array  of  less  than  40 
mm  in  diameter; 

a.2.b.6.  Multiplexed  hydrophone  group 
signals  designed  to  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removable  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m;  or 

a.2.b.7.  Hydrophone  characteristics 
controlled  by  6A001.a.2.a; 

a.2.c.  Processing  equipment,  specially 
designed  for  towed  acoustic  hydrophone 
arrays,  having  "user  accessible 
programmability"  and  time  or  frequency 
domain  processing  and  correlation,  including 
spectral  analysis,  digital  filtering  and 
beamforming  using  Fast  Fourier  or  other 
transforms  or  processes; 

a.2.d.  Heading  sensors  having  all  of  the 
following: 

a.2.d.l.  An  accuracy  of  better  than  ±  0.5°; 
and 

a.2.d.2.  Designed  to  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removable  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m; 

a.2.e.  Bottom  or  bay  cable  systems  having 
any  of  the  following: 

a.2.e.l.  Incorporating  hydrophones 
controlled  by  6A001.a.2.a;  or 

a.2.e.2.  Incorporating  multiplexed 
hydrophone  group  signal  modules  having  all 
of  the  following  characteristics: 

a.2.e.2.a.  Designed  to  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removal  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m;  and 

a.2.e.2.b.  Capable  of  being  operationally 
interchanged  with  towed  acoustic 
hydrophone  array  modules; 

a.2.f.  Processing  equipment,  specially 
designed  for  bottom  or  bay  cable  systems, 
having  "user  accessible  programmability" 
and  time  or  frequency  domain  processing 
and  correlation,  including  spectral  analysis, 
digital  filtering  and  beamforming  using  Fast 
Fourier  or  other  transforms  or  processes; 

b.  Correlation-velocity  sonar  log  equipment 
designed  to  measure  the  horizontal  speed  of 


the  equipment  carrier  relative  to  the  sea  bed 
at  distances  between  the  carrier  and  the  sea 
bed  exceeding  500  m. 

6A002    Optical  Sensors 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls:  See  also  6A102,  6A202, 
and  6A992. 

Related  Definitions:  ( 1 . )  "  Image 
intensifiers"  defined  in  6A002.a.2  and  "focal 
plane  arrays"  defined  in  6A002.a.3  specially 
designed,  modified,  or  configured  for 
military  use  and  not  part  of  civil  equipment 
are  subject  to  the  export  licensing  authority 
of  U.S.  Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121).  (2.)  "Space 
qualified"  "monospectral  imaging  sensors", 
and  "multispectral  imaging  sensors"  defined 
in  6'A002.b,  and  "space-qualified"  "focal 
plane  arrays"  defined  in  6A002.e.  specially 
designed  or  modified  for  items  on  the  U.S. 
Munitions  List  are  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls  (22 
CFR  part  121). 

Items: 

a.  Optical  detectors,  as  follows: 

Note:  6A002.a  does  not  control  germanium 
or  silicon  photodevices. 

a.l.  "Space-qualified"  solid-state  detectors, 
as  follows: 

a.l. a.  "Space-qualified"  solid-state 
detectors,  having  all  of  the  following: 

a.l. a.l.  A  peak  response  in  the  wavelength 
range  exceeding  10  nm  but  not  exceeding  300 
nm;  and 

a.l. a. 2.  A  response  of  less  than  0.1% 
relative  to  the  peak  response  at  a  wavelength 
exceeding  400  nm; 

a.l.b.  "Space-qualified"  solid-state 
detectors,  having  all  of  the  following: 

a.l.b.l.  A  peak  response  in  the  wavelength 
range  exceeding  900  nm  but  not  exceeding 
1,200  nm;  ond 

a.l.b. 2.  A  response  "time  constant"  of  95 
ns  or  less; 

a. I.e.  "Space-qualified"  solid-state 
detectors  having  a  peak  response  in  the 
wavelength  range  exceeding  1,200  nm  but 
not  exceeding  30,000  nm; 

a.2.  Image  intensifier  tubes  and  specially 
designed  components  therefor,  as  follows: 

a. 2. a.  Image  intensifier  tubes  having  all  of 
the  following: 

a. 2. a.l.  A  peak  response  in  the  wavelength 
range  exceeding  400  nm  but  not  exceeding 
1,050  nm; 

a. 2. a.2.  A  microchannel  plate  for  electron 
image  amplification  with  a  hole  pitch 
(center-to-center  spacing)  of  15  (im  or  less; 
and 

a.2.a.3.  Photocathodes,  as  follows: 

a.2.a.3.a.  S-20,  S-25  or  multialkali 
photocathodes  with  a  luminous  sensitivity 
exceeding  240  ^mA/lm; 

a.2.a.3.b.  GaAs  or  GalnAs  photocathodes; 
or 

a.2.a.3.c.  Other  III-V  compound 
semiconductor  photocathodes; 

Note:  6A002.a.2.a.3.c  does  not  control 
compound  semiconductor  photocathodes 
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with  a  maximum  radiant  sensitivity  of  10 
mA/W  or  less. 

a.2.b.  Specially  designed  components,  as 
follows: 

a.2.b.l.  MicroChannel  plates  having  a  hole 
pitch  (center-to-center  spacing)  of  15  nm  or 
less; 

a.2.b.2.  GaAs  or  GalnAs  photocathodes; 

a.2.b.3.  Other  III-V  compound 
semiconductor  photocathodes; 

Note:  6A002.a.2.b.3  does  not  control 
compound  semiconductor  photocathodes 
with  a  maximum  radiant  sensitivity  of  10 
mA/W  or  less. 

a. 3.  Non-"space-qualified"  "focal  plane 
arrays",  as  follows: 

Technical  Note:  Linear  or  two-dimensional 
multi-element  detector  arrays  are  referred  to 
as  "focal  plane  arrays". 

Note  1:  6A002.a.3  includes 
photoconductive  arrays  and  photovoltaic 
arrays. 

Note  2: 

6A002.a.3  does  not  control: 

a.  Silicon  "focal  plane  arrays"; 

b.  Multi-element  (not  to  exceed  16 
elements)  encapsulated  photoconductive 
cells  using  either  lead  sulphide  or  lead 
selenide; 

c.  F>yToelectric  detectors  using  any  of  the 
following: 

c.l.  Triglycine  sulphate  and  variants; 

c.2.  Lead-lanthanum-zirconium  titanate 
and  variants; 

C.3.  Lithium  tantalate; 

C.4.  Polyvinylidene  fluoride  and  variants; 
or 

C.5.  Strontium  barium  niobate  and  variants. 

a. 3. a.  Non-"space-qualified"  "focal  plane 
arrays",  having  all  of  the  following: 

a.3.a.l.  Individual  elements  with  a  peak 
response  within  the  wavelength  range 
exceeding  900  nm  but  not  exceeding  1,050 
nm;  and 

a. 3. a. 2.  A  response  "time  constant"  of  less 
than  0.5  ns; 

a.3.b.  Non-"space-qualified"  "focal  plane 
arrays",  having  all  of  the  following: 

a.3.b.l.  Individual  elements  with  a  peak 
response  in  the  wavelength  range  exceeding 
1,050  nm  but  not  exceeding  1,200  nm;  and 

a.3.b.2.  A  response  "time  constant"  of  95 
ns  or  less; 

a.3.c.  Non-"space-qualified"  "focal  plane 
arrays",  having  individual  elements  with  a 
peak  response  in  the  wavelength  range 
exceeding  1,200  nm  but  not  exceeding  30,000 
nm. 

b.  "Monospectral  imaging  sensors"  and 
"multispectral  imaging  sensors"  designed  for 
remote  sensing  applications,  having  any  of 
the  following: 

b.l.  An  Instantaneous-Field-Of-View 
(IFOV)  of  less  than  200  (ir  (microradians);  or 

b.2.  Being  specified  for  operation  in  the 
wavelength  range  exceeding  400  nm  but  not 
exceeding  30,000  nm  and  having  all  the 
following; 

b.2. a.  Providing  output  imaging  data  in 
digital  format;  and 

b.2.b.  Being  any  of  the  following: 

b.2. b.l.  "Space-qualified";  or 


b.2. b.2.  Designed  for  airborne  operation, 
using  other  than  silicon  detectors,  and  having 
an  IFOV  of  less  than  2.5  mr  (milliradians). 

c.  Direct  view  imaging  equipment 
operating  in  the  visible  or  infrared  spectrum, 
incorporating  any  of  the  following: 

c.l.  Image  intensifier  tubes  having  the 
characteristics  listed  in  6A002.a.2.a;  or 

c.2.  "Focal  plane  arrays"  having  the 
characteristics  listed  in  6A002.a.3. 

Technical  Note:  "Direct  view"  refers  to 
imaging  equipment,  operating  in  the  visible 
or  infrared  spectrum,  that  presents  a  visual 
image  to  a  human  observer  without 
converting  the  image  into  an  electronic  signal 
for  television  display,  and  that  cannot  record 
or  store  the  image  photographically, 
electronically  or  by  any  other  means. 

Note:  6A002.C  does  not  control  the 
following  equipment  incorporating  other 
than  GaAs  or  GalnAs  photocathodes: 

a.  Industrial  or  civilian  intrusion  alarm, 
traffic  or  industrial  movement  control  or 
counting  systems; 

b.  Medical  equipment; 

c.  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

d.  Flame  detectors  for  industrial  furnaces; 

e.  Equipment  specially  designed  for 
laboratory  use. 

d.  Special  support  components  for  optical 
sensors,  as  follows: 

d.l.  "Space-qualified"  cryocoolers; 

d.2.  Non-"space-qualified"  cryocoolers, 
having  a  cooling  source  temperature  below 
218  K  (-55  °C),  as  follows: 

d.2. a.  Closed  cycle  type  with  a  specified 
Mean-Time-To-Failure  (MTTF),  or  Mean- 
Time-Between-Failures  (MTBF),  exceeding 
2,500  hours; 

d.2.b.  Joule-Thomson  (JT)  self-regulating 
minicoolers  having  bore  (outside)  diameters 
of  less  than  8  mm; 

d.3.  Optical  sensing  fibers  specially 
fabricated  either  compositionally  or 
structurally,  or  modified  by  coating,  to  be 
acoustically,  thermally,  inertiaJly, 
electromagnetically  or  nuclear  radiation 
sensitive. 

e.  "Space  qualified"  "focal  plane  arrays" 
having  more  than  2,048  elements  per  array 
and  having  a  peak  response  in  the 
wavelength  range  exceeding  300  nm  but  not 
exceeding  900  nm. 

6A003    Cameras 

***** 

List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  6A203.  See 
8AO02.d  and  .e  for  cameras  specially 
designed  or  modified  for  underwater  use. 

Related  Definitions:  N/A. 

Items: 

a.  Instrumentation  cameras,  as  follows: 

Note:  Instrumentation  cameras,  controlled 
by  6A003.a.3  to  6A003.a.5,  with  modular 
structures  should  be  evaluated  by  their 
maximum  capability,  using  "electronic 
assemblies"  available  according  to  the 
camera  manufacturer's  specifications. 


a.l.  High-speed  cinema  recording  cameras 
using  any  film  format  from  8  mm  to  16  mm 
inclusive,  in  which  the  film  is  continuously 
advanced  throughout  the  recording  period, 
and  that  are  capable  of  recording  at  framing 
rates  exceeding  13,150  frames/s; 

Note:  6A003.a.l  does  not  control  cinema 
recording  cameras  designed  for  civil 
purposes. 

a.2.  Mechanical  high  speed  cameras,  in 
which  the  film  does  not  move,  capable  of 
recording  at  rates  exceeding  1,000,000 
frames/s  for  the  full  framing  height  of  35  mm 
film,  or  at  proportionately  higher  rates  for 
lesser  frame  heights,  or  at  proportionately 
lower  rates  for  greater  frame  heights; 

a.  3.  Mechanical  or  electronic  streak 
cameras  having  writing  speeds  exceeding  10 
mm/\i. 

a.4.  Electronic  framing  cameras  having  a 
speed  exceeding  1,000,000  frames/s; 

a. 5.  Electronic  cameras,  having  all  of  the 
following: 

a.5.a.  An  electronic  shutter  speed  (gating 
capability)  of  less  than  1  \is  per  full  frame; 
and 

a.S.b.  A  read  out  time  allowing  a  framing 
rate  of  more  than  125  full  frames  per  second. 

b.  Imaging  cameras,  as  follows: 

Note:  6A003.b  does  not  control  television 
or  video  cameras  specially  designed  for 
television  broadcasting. 

b.l.  Video  cameras  incorporating  solid 
state  sensors,  having  any  of  the  following: 

b.l. a.  More  than  4xl0(B^  "active  pixels" 
per  solid  state  array  for  monochrome  (black 
and  white)  cameras; 

b.l.b.  More  than  4x1 06^  "active  pixels" 
per  solid  state  array  for  color  cameras 
incorporating  three  solid  state  arrays;  or 

b.l.c.  More  than  12x106*  "active  pixels" 
for  solid  state  array  color  cameras 
incorporating  one  solid  state  array; 

b.2.  Scanning  cameras  and  scanning 
camera  systems,  having  all  of  the  following: 

b.2.a.  Linear  detector  arrays  with  more 
than  8,192  elements  per  array;  and 

b.2.b.  Mechanical  scanning  in  one 
direction; 

b.3.  Imaging  cameras  incorporating  image 
intensifier  tubes  having  the  characteristics 
listed  in  6A002.a.2.a; 

b.4.  Imaging  cameras  incorporating  "focal 
plane  arrays"  having  the  characteristics  listed 
in  6A002.a.3. 

Note:  6A003.b.4  does  not  control  imaging 
cameras  incorporating  linear  "focal  plane 
arrays"  with  twelve  elements  or  fewer,  not 
employing  time-delay-and-integration  with 
the  element,  designed  for  any  of  the 
following: 

a.  Industrial  or  civilian  intrusion  alarm, 
traffic  or  industrial  movement  control  or 
counting  systems; 

b.  Industrial  equipment  used  for  inspection 
or  monitoring  of  heat  flows  in  buildings, 
equipment  or  industrial  processes; 

c.  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

d.  Equipment  specially  designed  for 
laboratory  use;  or 

e.  Medical  equipment. 
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6A0O4    Optics 
License  Requirements 

Reason  for  Control:  NS.  AT. 


Control(s) 

Country 
chart 

NS  applies  to  entire  entry  .... 
AT  applies  to  entire  entry 

NS  Column  2. 
AT  Column  1 . 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  cable  in 
meters/feet;  components  in  $  value. 

Related  Controls:  See  also  6A994. 

Related  Definitions:  N/A. 

Items:  a.  Optical  mirrors  (reflectors),  as 
follows: 

a.l.  "Deformable  mirrors"  having  either 
continuous  or  multi-element  surfaces,  and 
specially  designed  components  therefor, 
capable  of  dynamically  repositioning 
portions  of  the  surface  of  the  mirror  at  rates 
exceeding  100  Hz; 

a.2.  Lightweight  monolithic  mirrors  having 
an  average  "equivalent  density"  of  less  than 
30  kg/m^  and  a  total  mass  exceeding  10  kg; 

a. 3.  Lightweight  "composite"  or  foam 
mirror  structures  having  an  average 
"equivalent  density"  of  less  than  30  kg/m^ 
and  a  total  mass  exceeding  2  kg; 

a. 4.  Beam  steering  mirrors  more  than  100 
mm  in  diameter  or  length  of  major  axis,  that 
maintain  a  flatness  of  lambda/2  or  better 
(lambda  is  equal  to  633  run)  having  a  control 
bandwidth  exceeding  100  Hz. 

b.  Optical  components  made  from  zinc 
selenide  (ZnSe)  or  zinc  sulphide  (ZnS)  with 
transmission  in  the  wavelength  range 
exceeding  3,000  nm  but  not  exceeding  25,000 
nm  and  having  any  of  the  following: 

b.l.  Exceeding  100  cm^  in  volume;  or 
b.2.  Exceeding  80  mm  in  diameter  or 

length  of  major  axis  and  20  mm  in  thickness 

(depth). 

c.  "Space-qualified"  components  for 
optical  systems,  as  follows: 

c.l.  Lightweighted  to  less  than  20% 
"equivalent  density"  compared  with  a  solid 
blank  of  the  same  aperture  and  thickness; 

c.2.  Substrates,  substrates  having  surface 
coatings  (single-layer  or  multi-layer,  metallic 
or  dielectric,  conducting,  semiconducting  or 
insulating)  or  having  protective  films; 

C.3.  Segments  or  assemblies  of  mirrors 
designed  to  be  assembled  in  space  into  an 
optical  system  with  a  collecting  aperture 
equivalent  to  or  larger  than  a  single  optic  1 
m  in  diameter; 

c.4.  Manufactured  from  "composite" 
materials  having  a  coefficient  of  linear 
thermal  expansion  equal  to  or  less  than  5  x 
10    *  in  any  coordinate  direction. 

d.  Optical  control  equipment,  as  follows: 
d.l.  Specially  designed  to  maintain  the 

surface  figure  or  orientation  of  the  "space- 
qualified"  components  controlled  by 
6A004.C.1  or  6A004.C.3; 

d.2.  Having  steering,  tracking,  stabilization 
or  resonator  alignment  bandwidths  equal  to 


or  more  than  100  Hz  and  an  accuracy  of  10 
\iT  (microradians)  or  less; 

d.3.  Gimbals  having  all  of  the  following: 

d.3.a.  A  maximum  slew  exceeding  5°; 

d.S.b.  A  bandwidth  of  100  Hz  or  more; 

d.3.c.  Angular  pointing  errors  of  200  (ir 
(microradians)  or  less;  and 

d.3.d.  Having  any  of  the  following: 

d.3. d.l.  Exceeding  0.15  m  but  not 
exceeding  1  m  in  diameter  or  major  axis 
length  and  capable  of  angular  accelerations 
exceeding  2  r  (radiansj/s^;  or 

d.3. d.2.  Exceeding  1  m  in  diameter  or 
major  ^is  length  and  capable  of  angular 
accelerations  exceeding  0.5  r  (radians)/s^; 

d.4.  Specially  designed  to  maintain  the 
aligrmient  of  phased  curay  or  phased  segment 
mirror  systems  consisting  of  mirrors  with  a 
segment  diameter  or  major  axis  length  of  1 
m  or  more. 

e.  Aspheric  optical  elements  having  all  of 
the  following  characteristics: 

e.l.  The  largest  dimension  of  the  optical- 
aperture  is  greater  than  400  mm; 

e.2.  The  surface  roughness  is  less  than  1 
nm  (rms)  for  sampling  lengths  equal  to  or 
greater  than  1  mm;  and 

e.3.  The  coefficient  of  linear  thermal 
expansion's  absolute  magnitude  is  less  than 
3xl0-s/Kat25°C; 

Technical  Notes: 

1.  An  "aspheric  optical  element"  is  any 
element  used  in  an  optical  system  whose 
imaging  surface  or  siu'faces  are  designed  to 
depart  from  the  shape  of  an  ideal  sphere. 

2.  Manufactiirers  are  not  required  to 
measure  the  surface  roughness  listed  in 
6A004.e.2  unless  the  optical  element  was 
designed  or  manufactured  with  the  intent  to 
meet,  or  exceed,  the  control  parameter. 

Note:  6A004.e  does  not  control  aspheric 
optical  elements  having  any  of  the  following: 

a.  A  largest  optical-aperture  dimension  less 
than  1  m  and  a  focal  length  to  aperture  ratio 
equal  to  or  greater  than  4.5:1; 

b.  A  largest  optical-aperture  dimension 
equal  to  or  greater  than  1  m  and  a  focal 
length  to  aperture  ratio  equal  to  or  greater 
than  7:1; 

c.  Being  designed  as  Fresnel,  flyeye,  stripe, 
prism  or  diffractive  optical  elements; 

d.  Being  fabricated  from  borosilicate  glass 
having  a  coefficient  of  linear  thermal 
expansion  greater  than  2.5x10  -  6/K  at  25°  C; 
or 

e.  Being  an  x-ray  optical  element  having 
inner  mirror  capabilities  (e.g.,  tube-type 
mirrors). 

N.B.:  For  aspheric  optical  elements 
specially  designed  for  lithographic 
equipment,  see  3B001. 

6A99S     "Lasers",  Not  Controlled  by  6A005 
or  6A205 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls:  N/A. 

Related  Definitions:  N/A. 

Items: 

a.  Carbon  dioxide  (CO2)  "lasers"  having 
any  of  the  following: 

a.l.  A  CW  output  power  exceeding  10  kW; 


a.2.  A  pulsed  output  with  a  "pulse 
duration"  exceeding  10  microseconds;  and 

a.2. a.  An  average  output  power  exceeding 
10  kW:  or 

a.2.b.  A  pulsed  "peak  power"  exceeding 
100  kW;  or 

a. 3.  A  pulsed  output  with  a  "pulse 
duration"  equal  to  or  less  than  10 
microseconds;  and 

a.3.a.  A  pulse  energy  exceeding  5  J  per 
pulse  and  "peak  power"  exceeding  2.5  kW; 
or 

a.3.b.  An  average  output  power  exceeding 
2.5  kW; 

b.  Semiconductor  lasers,  as  follows: 
b.l.  Individual,  single-transverse  mode 

semiconductor  "lasers"  having: 

b.l. a.  An  average  output  power  exceeding 
100  MW;  or 

b.l.b.  A  wavelength  exceeding  1,050  nm; 

b.2.  Individual,  multiple-transverse  mode 
semiconductor  "lasers",  or  arrays  of 
individual  semiconductor  "lasers",  having  a 
wavelength  exceeding  1,050  nm; 

c.  Solid  state,  non-"tunable"  "lasers",  as 
follows: 

c.l.  Ruby  "lasers"  having  an  output  energy 
exceeding  20  J  per  pulse; 

c.2.  Neodymium-doped  (other  than  glass) 
"lasers",  as  follows,  with  an  output 
wavelength  exceeding  1 ,000  nm  but  not 
exceeding  1,100  nm: 

c.2. a.  Pulse-excited,  "Q-switcBed  lasers", 
with  a  pulse  duration  equal  to  or  more  than 
1  ns,  and  a  multiple-transverse  mode  output 
with  any  of  the  following: 

c.2. a.l.  A  "peak  power"  exceeding  200 
MW;  or 

c.2. a. 2.  An  average  output  power  exceeding 
50  W; 

c.2.b.  Pulse-excited,  non-"Q-switched 
lasers",  having  a  multiple-transverse  mode 
output  with  an  average  power  exceeding  500 
W;or 

C.2.C.  Continuously  excited  "lasers"  having 
a  multiple-transverse  mode  output  with  an 
average  or  CW  output  power  exceeding  500 
W; 

d.  Free  electron  "lasers". 

6E001     "Technology"  According  to  the 
General  Technolo^v  Note  for  the 
"Development"  of  KquipmenI   Materials  or 
"Software'   Controlled  bv  HA  |K\(  epi  6.A018, 
6A991,  tiA992.  6A994.  fiA995.  HA996. 
6A997.  or  6A99HI,  HB  IK\(ept  fjB995),  6C 
(Except  M.992  or  6(:9941.  or  6D  (Kxcept 
6D991,  61)992.  or  6D993 


License  Exceptions 

CIV:  N/A. 

TSR:  Yes,  except  for  the  following: 

(1)  Items  controlled  for  MT  reasons; 

(2)  Items  controlled  by  6A004.e;  or 

(3)  Exports  or  reexports  to  destinations 
outside  of  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Germany,  Greece, 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden,  or  the 
United  Kingdom  of  "technology"  for  the 
"development"  of  the  following: 

(a)  Items  controlled  by  6A001.a.2.a.l, 
6A001.a.2.a.2,  6A001.a.2.a.5,  6A001.a.2.b, 
6A001.a.2.e.,  6A002.a.l.c,  6A008.1.3,  6B008, 
6D003.a; 
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II 


fb)  Equipment  controlled  by  6A001.a.2.c  or 
6A001.a.2.f  when  specially  designed  for  real 
time  applications;  or 

(c)  "Software"  controlled  by  6D001  and 
specially  designed  for  the  "development"  or 
"production"  of  equipment  controlled  by 
6A008.1.3  or  6B008. 


t>F002      Technology"  According  to  the 

General  Tpi  hnoloyv  Sole  for  the 
"Produi  tion  of  hquipment  or  MattTitiis 
Conlrollfd  b\  6  \  (F-\<ept  hAOlH.  bA991, 
fiA992.  6A994,  6A995,  6A996,  6A997  or 
bA998l.  6B  (Except  6B995)  or  6C  (Except 
H(  992  or  Hf  994). 


License  Exceptions 

CIV:  N/A. 

TSR:  Yes,  except  for  the  following: 

(1)  Items  controlled  for  MT  reasons; 

(2)  Items  controlled  by  6A004.e;  or 

(3)  Exports  or  reexports  to  destinations 
outside  of  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Germany,  Greece, 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden,  or  the 
United  Kingdom  of  "technology"  for  the 
"development"  of  the  following: 

(a)  Items  controlled  by  6A001.a.2.a.l. 
6A001.a.2.a.2,  6A001.a.2.a.5,  6A001.a.2.b, 
and6A001.a.2.c;and 

(b)  Equipment  controlled  by  6A001.a.2.e 
and  6A001.a.2.f  when  specially  designed  for 
real  time  applications;  or 

(c)  "Software"  controlled  by  6D001  and 
specially  designed  for  the  "development"  or 
"production"  of  equipment  controlled  by 
6A002.a.l.c,  6A008.1.3  or  6B008. 


15.  In  Supplement  No.  1  to  part  774 
{the  Commerce  Control  List).  Category 
9 — Propulsion  Systems,  Space  Vehicles 
and  Related  Equipment  is  amended  as 
follows: 

a.  Bv  revising  the  List  of  Items 
Controlled  section  for  ECCNs  9B001, 
9B991.  9E002.  and  9E003:  and 

b.  By  adding  a  newr  ECCN  9E993,  to 
read  as  follows: 

9B001     Specially  Designed  Equipment. 
Tooling  and  Fixtures,  as  Follows  (See  List  of 
Items  Controlled),  for  Manufaf  tunni;  or 
Measuring  Gas  Turbine  Blades.  \  anes  or  Tip 
Shroud  Castings. 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  For  specially  designed 
production  equipment  of  systems,  sub- 
systems and  components  controlled  by 
9A005  to  9A009,  9A011,  9A101,  9A105  to 
9A109.  9A111,  and  9A116  to  9A119  usable 
in  "missiles"  see  9B115.  See  also  9B991. 

Related  Definitions:  N/A. 

Items:  " 

a.  Directional  solidification  or  single 
crystal  casting  equipment; 

b.  Ceramic  cores  or  shells. 


9B991     Speiialh  Designed  Equipment. 
Tooling  or  Fixtures,  Not  Controlled  by 
9B001.  as  Des(  ribed  in  the  List  of  Items 
Controlled,  tor  Manufacturing  or  Measuring 
Gas  Turbine  Blades,  Vanes  or  Tip  Shroud 
Castings. 


List  of  Items  Controlled 

Unit:  $  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items:  • 

a.  Automated  equipment  using  non- 
mechanical  methods  for  measuring  airfoil 
wall  thickness; 

b.  Tooling,  fixtures  or  measuring 
equipment  for  the  "laser",  water  jet  or  ECM/ 
EDM  hole  drilling  processes  controlled  by 
9E003.C; 

c.  Ceramic  core  leaching  equipment; 

d.  Ceramic  core  manufacturing  equipment 
or  tools; 

e.  Ceramic  shell  wax  pattern  preparation 
equipment; 

f.  Ceramic  shell  bum  out  or  firing 
equipment. 

9E002     "Technology"  According  to  the 
General  Technology  Note  for  the 
"Production"  of  Kquipment  Controlled  by 
9A001.( .  9A004  to  9A011  or  9B  (Except 
9B990  or  9B991). 


List  of  Items  Controlled 

Unit:  N/A. 

Related  Contwls:  (1)  See  also  9E102.  (2) 
See  also  lE002.f  for  "technology"  for  the 
repair  of  controlled  structures,  laminates  or 
materials.  (3)  The  "technology"  required  for 
the  "development"  of  equipment  controlled 
by  9A004  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (4)  "Technology",  required  for 
the  "development"  of  equipment  or 
"software"  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls,  is  also 
subject  to  the  same  licensing  jurisdiction. 
(See  22  CFR  part  121). 

Related  Definitions:  N/A. 

Items: 

The  list  of  items  controlled  is  contained  in 
the  ECCN  heading. 

9E003    Other  "Technology",  as  Follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  N/A. 

Related  Controls:  (1)  Hot  section 
"technology"  specifically  designed, 
modified,  or  equipped  for  military  uses  or 
purposes,  or  developed  principally  with  U.S. 
Department  of  Defense  funding,  is  subject  to 
the  licensing  authority  of  the  U.S. 
Department  of  State.  (2)  "Technology"  is 
subject  to  the  EAR  when  actually  applied  to 
a  commercial  aircraft  engine  program. 
Exporters  may  seek  to  establish  commercial 
application  either  on  a  case-by-case  basis 
through  submission  of  documentation 
demonstrating  application  to  a  commercial 


program  in  requesting  an  export  license  from 
the  Department  of  Commerce  in  respect  to  a 
specific  export,  or  in  the  case  of  use  for  broad 
categories  of  aircraft,  engines,  or  components, 
a  commodity  jurisdiction  determination  from 
the  Department  of  State. 

Related  Definitions:  N/A. 

Items: 

a.  "Technology"  "required"  for  the 
"development",  "production",  or  overhaul  of 
the  following  commercial  aircraft  engines, 
components  or  systems: 

a.l.  Gas  turbine  blades,  vanes  or  tip 
shrouds  made  from  directionally  solidified 
(DS)  or  single  crystal  (SC)  alloys  having  (in 
the  001  Miller  Index  Direction)  a  stress- 
rupture  life  exceeding  400  hours  at  1,273  K 
(1,000°C)  at  a  stress  of  200  MPa,  based  on  the 
average  property  values; 

a. 2.  Multiple  domed  combustors  operating 
at  average  burner  outlet  temperatures 
exceeding  1,813  K  (1,540°  C)  or  combustors 
incorporating  thermally  decoupled 
combustion  liners,  non-metallic  liners  or 
non-metallic  shells; 

a. 3.  Components  manufactured  from  any  of 
the  following: 

a. 3. a.  Organic  "composite"  materials 
designed  to  operate  above  588  K  (315°C); 

a.3.b.  Metal  "matrix"  "composite",  ceramic 
"matrix",  intermetallic  or  intermetallic 
reinforced  materials  controlled  by  1C007;  or 

a.3.c.  "Composite"  material  controlled  by 
ICOIO  and  manufactured  with  resins 
controlled  by  1C008. 

a. 4.  Uncooled  turbine  blades,  vanes,  tip- 
shrouds  or  other  components  designed  to 
operate  at  gas  path  temperatures  of  1 ,323  K 
(l,050°C)ormore; 

a. 5.  Cooled  turbine  blades,  vanes  or  tip- 
shrouds,  other  than  those  described  in 
9E003.a.l,  exposed  to  gas  path  temperatures 
of  1,643  K  (1,370°C)  or  more; 

a.6.  Airfoil-to-disk  blade  combinations 
using  solid  state  joining; 

a.  7.  Gas  t\iii)ine  engine  components  using 
"diffusion  bonding"  "technology"  controlled 
by  2E003.b; 

a.8.  Damage  tolerant  gas  turbine  engine 
rotating  components  using  powder 
metallurgy  materials  controlled  by  lC002.b; 

a. 9.  Full  authority  digital  electronic  engine 
control  (FADEC)  for  gas  turbine  and 
combined  cycle  engines  and  their  related 
diagnostic  components,  sensors  and  s{>ecially 
designed  components; 

a.  10.  Adjustable  flow  path  geometry  and 
associated  control  systems  for: 

a.lO.a.  Gas  generator  turbines; 

a.lO.b.  Fan  or  power  turbines; 

a.lO.c.  Propelling  nozzles; 

Note  1:  Adjustable  flow  path  geometry  and 
associated  control  systems  do  not  include 
inlet  guide  vanes,  variable  pitch  fans, 
variable  stators  or  bleed  valves  for 
compressors. 

Note  2:  9E003.a.lO  does  not  control 
"development"  or  "production" 
"technology"  for  adjustable  flow  path 
geometry  for  reverse  thrust. 

a.ll.  Wide  chord  hollow  fan  blades 
without  part-span  support; 

b.  "Technology"  "required"  for  the 
"development"  or  "production"  of  any  of  the 
following: 
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b.l.  Wind  tunnel  aero-models  equipped 
with  non-intrusive  sensors  capable  of 
transmitting  data  from  the  sensors  to  the  data 
acquisition  system;  or 

b.2.  "Composite"  propeller  blades  or 
propfans  capable  of  absorbing  more  than 
2,000  kW  at  flight  speeds  exceeding  Mach 
0.55; 

c.  "Technology"  "required"  for  the 
"development"  or  "production"  of  gas 
turbine  engine  components  using  "laser", 
water  jet,  ECM  or  EDM  hole  drilling 
processes  to  produce  holes  having  any  of  the 
following  sets  of  characteristics: 

c.l.  All  of  the  following: 

c.l.a.  Depths  more  than  four  times  their 
diameter; 

c.l.b.  Diameters  less  than  0.76  mm;  and 

c.l.c.  Incidence  angles  equal  to  or  less  than 
25°;  or 

c.2.  All  of  the  following: 

c.2.a.  Depths  more  than  five  times  their 
diameter; 

c.2.b.  Diameters  less  than  0.4  mm;  and 

C.2.C.  Incidence  angles  of  more  than  25°; 

Technical  Note:  For  the  purposes  of 
9E003.C,  incidence  angle  is  measured  from  a 
plane  tangential  to  the  airfoil  surface  at  the 
point  where  the  hole  axis  enters  the  airfoil 
surface. 

d.  "Technology"  "required"  for  any  of  the 
following: 

d.l.  The  "development"  of  helicopter 
power  transfer  systems  or  tilt  rotor  or  tilt 
wing  "aircraft"  power  transfer  systems:  or 

d.2.  The  "production"  of  helicopter  power 
trzmsfer  systems  or  tilt  rotor  or  tilt  wing 
"aircraft"  power  transfer  systems; 

e.l.  "Technology"  for  the  "development" 
or  "production"  of  reciprocating  diesel 
engine  ground  vehicle  propulsion  systems 
having  all  of  the  following: 

e.l. a.  A  box  volume  of  1.2  m^  or  less; 

e.l.b.  An  overall  power  output  of  more 
than  750  kW  based  on  80/1269/EEC,  ISO 
2534  or  national  equivalents;  and 

e.l.c.  A  power  density  of  more  than  700 
kW/m^  of  box  volume; 

Technical  Note:  Box  volume:  the  product 
of  three  perpendicular  dimensions  measured 
in  the  following  way: 


Length:  The  length  of  the  crankshaft  from 
front  flange  to  flywheel  face; 
Width:  The  widest  of  the  following: 

a.  The  outside  dimension  from  valve  cover 
to  valve  cover; 

b.  The  dimensions  of  the  outside  edges  of 
the  cylinder  heads;  or 

c.  The  diameter  of  the  flywheel  housing; 
Height:  The  largest  of  the  following: 

a.  The  dimension  of  the  crankshaft  center- 
line  to  the  top  plane  of  the  valve  cover  (or 
cylinder  head]  plus  twice  the  stroke;  or 

b.  The  diameter  of  the  flywheel  housing. 
e.2.  "Technology"  "required"  for  the 

"production"  of  specially  designed 
components,  as  follows,  for  high  output 
diesel  engines: 

e.2. a.  "Technology"  "required"  for  the 
"production"  of  engine  systems  having  all  of 
the  following  components  employing 
ceramics  materials  controlled  by  1C007: 

e.2.a.l.  Cylinder  liners; 

e.2.a.2.  Pistons; 

e.2. a. 3.  Cylinder  heads;  and 

e.2. a. 4.  One  or  more  other  components 
(including  exhaust  ports,  turbocheu^ers, 
valve  guides,  valve  assemblies  or  insulated 
fuel  injectors); 

e.2.b.  "Technology"  "required"  for  the 
"production"  of  turbocharger  systems,  with 
single-stage  compressors  having  all  of  the 
following: 

e.2.b.l.  Operating  at  pressure  ratios  of  4:1 
or  higher: 

e.2. b.2.  A  mass  flow  in  the  range  from  30 
to  130  kg  per  minute;  and 

e.2.b.3.  Variable  flow  area  capability 
within  the  compressor  or  turbine  sections; 

e.2.c.  "Technology"  "required"  for  the 
"production"  of  fuel  injection  systems  with 
a  specially  designed  multifuel  (e.g.,  diesel  or 
jet  fuel)  capability  covering  a  viscosity  range 
from  diesel  fuel  (2.5  cSt  at  310.8  K  (37.8°  C)) 
down  to  gasoline  fuel  (0.5  cSt  at  310.8  K 
(37.8°  C)),  having  both  of  the  following: 

e.2. c.l.  Injection  amount  in  excess  of  230 
mm3  per  injection  per  cylinder;  and 

e.2. c.2.  Specially  designed  electronic 
control  features  for  switching  governor 
chsiracteristics  automatically  depending  on 
fuel  property  to  provide  the  same  torque 


characteristics  by  using  the  appropriate 
sensors; 

e.3.  "Technology"  "required"  for  the 
development"  or  "production"  of  high 
output  diesel  engines  for  solid,  gas  phase  or 
liquid  film  (or  combinations  thereof)  cylinder 
wall  lubrication,  permitting  operation  to 
temperatures  exceeding  723  K  (450°  C), 
measured  on  the  cylinder  wall  at  the  top 
limit  of  travel  of  the  top  ring  of  the  piston. 

f.  "Technology"  not  otherwise  controlled 
in  9E003.a.l  through  a. 10  and  currently  used 
in  the  "development",  "production",  or 
overhaul  of  hot  section  parts  and  components 
of  civil  derivatives  of  military  engines 
controlled  on  the  U.S.  Munitions  List. 

9E903    Other  "technology",  not  described 
by  9E003,  as  follows  (see  List  of  Items 
ControlleHI 

License  Kequnt-ments 
Reason  for  Control:  AT. 


Control(s) 

Country  chart 

AT  applies  to  entire  entry 

AT  Column  1 . 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Rotor  blade  tip  clearance  control  systems 
employing  active  compensating  casing 
"technology"  limited  to  a  design  and 
development  data  base;  or 

b.  Gas  bearing  for  turbine  engine  rotor 
assemblies. 

Dated:  June  29,  2000. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

A  dministra  tion. 

[FR  Doc.  00-17154  Filed  7-11-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Parts  210  and  240 

[Release  Nos   33-7870;  34-42994;  35- 
27193   iC-24549   IA-1884:  File  No.  S7-13- 

00] 

RIN  3235-AH91 

Revision  of  the  Commission  s  Auditor 
Independence  Requirements 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  soliciting  comment  on  proposed  rule 
amendments  regarding  auditor 
independence.  The  proposals 
modernize  the  Commission's 
requirements  by  providing  governing 
principles  for  determining  whether  an 
auditor  is  independent  in  light  of: 
investments  by  auditors  or  their  family 
members  in  audit  clients,  employment 
relationships  between  auditors  or  their 
family  members  and  audit  clients,  and 
the  scope  of  services  provided  by  audit 
firms  to  their  audit  clients.  The 
proposals  would,  among  other  things, 
significantly  reduce  the  number  of  audit 
firm  employees  and  their  family 
members  whose  investments  in  audit 
clients  are  attributed  to  the  auditor. 
They  would  also  identify  certain  non- 
audit  services  that,  if  provided  to  an 
audit  client,  would  impair  an  auditor's 
independence.  The  scope  of  services 
proposals  would  not  extend  to  services 
provided  to  non-audit  clients.  The 
proposals  also  would  provide  a  limited 
exception  for  accounting  firms  that  have 
certain  quality  controls  and  satisfy  other 
conditions.  Finally,  the  proposals  would 
require  companies  to  disclose  in  their 
annual  proxy  statements  certain 
information  about,  among  other  things, 
non-audit  services  provided  by  their 
auditors  during  the  last  fiscal  year. 
DATES:  Comments  should  be  received  on 
or  before  September  25,  2000. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address;  rule-comments@sec.gov. 
Comment  letters  should  refer  to  File  No. 
S7-13-00;  this  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  All  comment  letters  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  at  the  same  address. 


Electronically  submitted  comments  will 
be  posted  on  the  Commission's  internet 
web  site  (httpi'/www  see  £;ov]  ' 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Morrissey,  Deputy  Chief  Accountant, 
or  W.  Scott  Bayless,  Associate  Chief 
Accountant,  Office  of  the  Chief 
Accountant,  at  (202)  942-4400,  or  with 
respect  to  questions  about  investment 
companies,  John  S.  Capone,  Chief 
Accountant,  Division  of  Investment 
Management,  at  (202)  942-0590, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1103. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  amendments 
to  Rule  2-01  of  Regulation  S-X  ^  and 
Item  9  of  Schedule  14A  ^  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").  * 

I.  Executive  Summary 

Independent  auditors  have  an 
important  public  trust. ^  Every  day, 
millions  of  people  invest  their  savings 
in  our  securities  markets  in  reliance  on 
financial  statements  prepared  by  public 
companies  and  audited  by  independent 
auditors.  ^  These  auditors,  using 
Generally  Accepted  Auditing  Standards 
C^GAAS"),  examine  issuers';  financial 
statements  and  issue  opinions  about 
whether  the  financial  statements,  taken 
as  a  whole,  are  fairly  presented  in 
conformity  with  Generally  Accepted 
Accounting  Principles  ("GAAP")  While 
an  auditor's  opinion  does  not  guarantee 
the  accuracy  of  financial  statements,  it 
furnishes  investors  with  critical 
assiu-ance  that  the  financial  statements 
have  been  subjected  to  a  rigorous 
examination  by  an  impartial  and  skilled 
professional  and  that  investors  can 
therefore  rely  on  them.  Providing  that 


'  We  do  not  edit  personal,  identifying 
information,  such  as  names  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  ynu  wish  to  make  publicly  available. 

M7  cm  210.2-01. 

'  17  (TR  240.148-101. 

♦15U.S.C.  78aefs«j. 

°  This  release  uses  the  terms  "independent 
auditor,"  "auditor,"  "independent  public 
accountant,"  "accountant."  and  "independent 
accountant"  interchangeably  to  refer  to  any 
independent  certified  or  independent  public 
account  who  performs  an  aduit  of  or  reviews  a 
public  company's  financial  statements  or  whose 
report  or  opinion  is  filed  with  the  Commission  in 
accordance  with  the  federal  securities  laws  or  the 
Commission's  regulations. 

^  Public  companies  must  have  their  annual 
financial  statements  audited  by  independent  public 
accountants.  See,  e.g..  Items  25  and  26  of  Schedule 
A  to  the  Securities  Act  of  1933  (the  '1933  Act  "1, 
15  U.S.C.  77aa(25)  and  (26)  that  expressly  require 
that  financial  statements  be  audited  by  independent 
public  or  certified  accounts.  Public  companies  also 
must  have  their  quarterly  reports  reviewed  by 
independent  accountants.  See,  e.g..  Article  10  of 
RegulaUon  S-X.  17  CFR  210.10-01(d). 


assurance  to  the  public  is  the  auditor's 
over-arching  duty.  '^ 

Investors  must  be  able  to  put  their 
faith  in  issuers'  financial  statements.  If 
investors  do  not  believe  that  the  auditor 
is  truly  independent  from  the  issuer, 
they  will  derive  little  confidence  from 
the  auditor's  opinion  and  will  be  far  less 
likely  to  invest  in  the  issuer's  securities. 
Fostering  investor  confidence,  therefore, 
requires  not  only  that  auditors  actually 
be  independent  of  their  audit  clients, 
but  also  that  reasonable  investors 
perceive  them  to  be  independent. 

One  of  our  missions  is  to  promote 
investor  confidence  in  the  reliability 
and  integrity  of  issuers'  financial 
statements.  To  promote  investor 
confidence,  we  must  ensure  that  our 
auditor  independence  requirements 
remain  relevant,  effective,  and  fair  in 
light  of  significant  changes  in  the 
profession,  structural  reorganizations  of 
accounting  firms,  and  demographic 
changes  in  society.  Some  of  the 
important  developments  in  each  of 
these  areas  since  we  last  amended  our 
auditor  independence  requirements  in 
1983  "  include  the  following: 

•  Firms  are  becoming  primarily 
business  advisorv-  service  firms  as  they 
increase  the  number,  revenues  from, 
and  types  of  non-audit  services 
provided  to  audit  clients. 

•  Firms  and  their  audit  clients  are 
entering  into  an  increasing  number  of 
business  relationship'^   =^uch  as  strategic 
alliances,  co-marketing  arrangements, 
and  joint  ventures. 

•  Firms  are  divesting  significant 
portions  of  their  consulting  practices  or 
restructuring  their  organizations. 

•  F"irms  are  offering  ownership  of 
parts  of  their  practices  to  the  public, 
including  audit  clients, 

•  Firms  are  in  need  of  increased 
capital  to  finance  the  growth  of 
consulting  practices,  new  technology, 
training,  and  large  unfunded  pension 
obligations. 

•  Firms  have  merged,  resulting  in 
increased  firm  size,  both  domestically 
and  internationally, 

•  Firms  have  expanded  into 
international  networks,  affiliating  and 
marketing  under  a  common  name, 

•  non-CPA  financial  service  firms 
have  acquired  accounting  firms,  and  the 
acquirors  previously  have  not  been 


"  The  profession's  principles  of  professional 
conduct  state,  "Members  should  accept  the 
obligation  to  act  in  a  way  that  will  serve  the  public 
interest,  honor  the  public  trust,  and  demonstrate 
commitment  to  professionalism."  American 
Institute  of  Certified  Public  Accountants  ("AICPA") 
Professional  Standards:  Code  of  Professional 
Conduct  ("AICPA  Code  of  Professional  Conduct"), 
ET§53. 

'Financial  Reporting  Release  ("FRR")  No.  10 
(Feb.  25,  1983). 
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subject  to  the  profession's 
independence,  auditing,  or  quality 
control  standards, 

•  Firms'  professional  staffs  have 
become  more  mobile,  and  geographical 
location  has  become  less  important  due 
to  advances  in  telecommunications  and 
internet  services,  and 

•  Audit  clients  are  hiring  an 
increasing  number  of  firm  partners, 
professional  staff,  and  their  spouses  for 
high  level  management  positions. 

Having  consicfpred  these  and  other 
developments  and  their  effect  on 
auditor  independence,  we  are  proposing 
rule  amendments.  The  proposals  start 
from  the  premise  that  investor 
confidence  in  auditor  independence 
turns  on  whether  auditors  are  in  fact 
independent  and  appear  to  be 
independent.  To  strengthen  the  basis  for 
that  confidence,  the  proposals  focus  on 
those  who  can  influence  a  particular 
audit.  The  proposals  articulate  four 
principles' that  would  govern  our 
determination  of  whether  an  accountant 
is  independent  of  its  audit  client. 
Specifically,  the  proposals  provide  that 
an  accountant  is  not  independent 
whenever,  during  the  audit  and 
professional  engagement  period,  the 
accountant:  (i)  Has  a  mutual  or 
conflicting  interest  with  the  audit  client, 
(ii)  audits  the  accountant's  own  work, 
(iii)  functions  as  management  or  an 
employee  of  the  audit  client,  or  (iv)  acts 
as  an  advocate  for  the  audit  client. 

The  proposals  then  describe  certain 
relationships  which,  when  considered 
in  light  of  these  principles,  render  an 
accountant  not  independent  of  an  audit 
client.  The  relationships  addressed  by 
the  proposals  include,  among  others,  the 
financial  and  employment  relationships 
between  auditors  (or  their  family 
members)  and  audit  clients,  and 
relationships  between  auditors  and 
audit  clients  where  the  auditors  provide 
certain  non-audit  services  to  their  audit 
clients. 

Financial  and  Employment 
Relationships.  Current  requirements 
attribute  to  an  auditor  ownership  of 
shares  held  by  widely  dispersed  audit 
firm  personnel  and  their  families.  In 
light  of  some  of  the  developments 
described  above,  these  rules  may 
unnecessarily  restrict  investment  and 
employment  opportunities  available  to 
firm  personnel  and  their  families.  The 
proposals  shrink  significantly  the  circle 
of  firm  personnel  whose  investments  are 
imputed  to  the  auditor.  They  also  shrink 
the  circle  of  family  members  and  former 
firm  personnel  whose  employment 
impairs  an  auditor's  independence. 

Non- Audit  Services.  We  have  become 
increasingly  concerned  that  the 
dramatic  increase  in  the  nature,  number, 


and  monetary  value  of  non-audit 
services  that  accounting  firms  provide 
to  audit  clients  may  affect  their 
independence.  Accordingly,  the 
proposals  specify  certain  non-audit 
services  that,  if  provided  by  an 
accounting  firm  to  an  audit  client, 
impair  an  auditor's  independence  in 
light  of  the  four  governing  principles. 
For  example,  the  proposals  provide 
that  an  accounting  firm  would  not  be 
independent  from  an  audit  client  to 
which  the  firm  provides  valuation  and 
appraisal  services.  Some  accounting 
firms  provide  these  services  to  audit 
clients,^  even  though  the  firm's  auditors 
must  independently  question  the  value 
of  the  appraised  asset  in  auditing  the 
audit  client's  financial  statements.  As 
such,  the  auditor  may  have  participated 
actively  in  the  process  of  developing 
asset  values  that  are  reported  to 
investors  in  financial  statements.  The 
auditor  then  is  required  to  challenge 
those  same  numbers  during  the  audit.  In 
this  dual  role  as  auditor  and  consultant, 
the  accountant  both  oversees  and 
answers  to  management,  raising  serious 
conflict  of  interest  questions.  Will  the 
auditor  be  diligent  and  objective  in 
reviewing  the  accounting  firm's 
valuation  work?  If,  during  the  audit,  the 
auditor  identifies  a  problem  with  the 
valuation  or  appraisal,  will  that  auditor 
bring  the  problem  to  management's 
attention?  Perhaps  more  important,  even 
if  the  auditor  made  unbiased  decisions, 
would  investors  believe  that  the  auditor 
had  been  objective?  ^° 


"  See  Independence  Standards  Board  ("ISB"), 
"Discussion  Memorandum  99-3:  Appraisal  and 
Valuation  Services,"  at  2-3  (Sept.  1999).  The  ISB 
was  formed  in  1997  to  establish  auditor 
independence  standards  applicable  to  audit  and 
other  attestation  reports  that  are  filed  with  us. 
Copies  of  standards  issued  by  the  ISB  can  be 
obtained  from  the  ISB's  web  site  at 
www.cpaindependence.org. 

'°  As  Statement  on  Auditing  Standards  No.  1 
states,".  .  .  an  independent  auditor  auditing  a 
company  of  which  he  was  also  a  director  might  be 
intellectually  honest,  but  it  is  unlikely  that  the 
public  would  accept  him  as  independent  since  he 
would  be  in  effect  auditing  decisions  which  he  had 
a  part  in  making.  Likewise,  an  auditor  with  a 
substantial  financial  interest  in  a  company  might  be 
unbiased  in  expressing  his  opinion  on  the  financial 
statements  of  the  company,  but  the  public  would 
be  reluctant  to  believe  that  he  was  unbiased." 
AICPA  Codification  of  Statements  on  Auditing 
Standards  ("SAS")  No.  1.  AU  §220.03.  Indeed,  a 
recent  survey  suggests  that  the  complexity  of  the 
financial  and  business  relationships  between 
accounting  firms  and  audit  clients  could  diminish 
investors'  confidence  in  the  objectivity  of  auditors. 
In  the  1999  study  sponsored  by  the  ISB,  Eamscliffe 
Research  &  Communications  found  that  many 
individuals  interviewed  believed  that  pressures  on 
auditors  have  been  increasing  and  are  becoming 
problematic,  and  that  "auditors  are  developing  a 
stronger  interest  in  their  relationship  with 
management,  perhaps  at  the  expense  of  their 
responsibilities  to  shareholders."  See  Eamscliffe 
Research  &  Communications  ("Eamscliffe"),  Report 


The  proposals  do  not  extend  to  all 
non-audit  services  provided  to  audit 
clients.  Not  all  non-audit  services  pose 
the  same  risk  to  independence.  The 
proposals  reflect  what  we  believe  to  be 
a  reasonable  differentiation  among 
various  non-audit  services,  as  well  as 
our  preference  for  narrowly  drawn 
rules. 

Quality  Controls.  Accounting  firms 
and  the  public  benefit  when  firms  have 
effective  quality  controls  that  ensure  the 
independence  of  audit  professionals. 
These  controls  protect  the  public  and 
the  firtns,  on  whose  audits  the  public 
relies.  Public  companies  benefit  as  well, 
since  they  are  able  to  access  capital  at 
a  lower  cost  through  our  capitaJ 
markets.  Therefore,  for  accounting  firms 
that  have  certain  quality  controls,  we 
are  proposing  a  limited  exception  from 
the  independence  rules  for  certain 
independence  failures  that  are  cured 
promptly  after  discovery.  This 
exception  should  encourage  firms  to 
institute  controls  to  ensure  the 
independence  of  the  firm's  personnel. 

Disclosure  of  Non-Audit  Services. 
Investors  should  have  enough 
information  to  enable  them  to  evaluate 
the  independence  of  a  company's 
auditors.  The  proposed  rules  would 
bring  the  benefits  of  sunlight  to  the 
auditor  independence  area  by  requiring 
companies  to  disclose  in  their  annual 
proxy  statements  certain  information 
about,  among  other  things,  the  non- 
audit  services  provided  by  their  auditors 
and  the  participation  of  leased 
personnel  in  performing  the  company's 
annual  audit. 

n.  The  Need  To  Preserve  Auditor 
Independence 

A.  The  Securities  Laws  Give 
Independent  Auditors  a  Vital  Mission 
and  Responsibility 

Capital  formation  depends  on  the 
willingness  of  investors  to  invest  in  the 
securities  of  public  companies. 
Investors  are  more  likely  to  invest,  and 
pricing  is  more  likely  to  be  efficient,  the 
greater  the  assurance  that  the  financial 
information  disclosed  by  issuers  is 
reliable.^'  Independent  auditors  play  a 
key  role  in  providing  that  assurance. 
Auditors  follow  specified  procedures  set 
forth  in  GAAS  and  express  their  opinion 


to  the  United  States  Independence  Standards 
Board:  Research  into  Perceptions  of  Auditor 
Independence  and  Objectivity,  at  9  (Nov.  1999) 
("Eamscliffe  Report"). 

' '  See  generally  Codification  of  Financial 
Reporting  Policies  (the  "Codification")  §601.01 
("|a)n  investor's  willingness  to  commit  his  capital 
to  an  impersonal  market  is  dependent  on  the 
availability  of  accurate,  material  and  timely 
information  regarding  the  corporations  in  which  he 
has  invested  or  proposes  to  invest"). 
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on  whether  the  financial  statements, 
taken  as  a  whole,  fairly  reflect  the 
financial  position,  results  of  operations, 
and  cash  flows  of  the  company. '^  Based 
on  the  independent  auditor's  opinion, 
investors  have  reason  to  believe  that 
financial  statements  are  materially 
accurate,  fair,  and  complete. 

The  federal  securities  laws,  to  a 
significant  extent,  make  independent 
auditors  "gatekeepers"  to  the  public 
securities  markets."  These  laws  require, 
or  permit  us  to  require,  financial 
information  filed  with  us  to  be  certified 
(or  audited)  by  independent  public 
accountants.^*  Without  an  opinion  from 
an  independent  auditor,  the  company 
cannot  satisfy  the  statutory  and 
regulatory  requirements  for  audited 
financial  statements  and  cannot  sell  its 
securities  to  the  public. '^  The  auditor  is 
the  only  professional  that  a  company 
must  engage  before  making  a  public 
offering  of  securities  and  the  only 
professional  charged  with  the  duty  to 
act  and  report  independently  from 
management.  Because  it  is  the  issuer's 
responsibility  to  file  independently 
audited  financial  statements,  if  the 
auditor  is  not  independent,  the  issuer's 


'^  The  opinion  of  the  auditor  appears  in  a  report 
that  must  include  the  word  "independent."  See 
AICPA  SAS  No.  58,  AU  §  508.08. 

>' Steven  M.  H.  Walhnan.  "The  Future  of 
Accounting  and  Disclosure  in  an  Evolving  World: 
The  Need  for  Dramatic  Change,"  Accounting 
Horizons,  at  81  (Sept.  1995). 

'*  For  example.  Items  25  and  26  of  Schedule  A 
to  the  1933  Act.  15  U.S.C.  77aa(25)  and  (26).  and 
Section  17(e)  of  the  Exchange  Act,  15  U.S.C.  78q. 
expressly  require  that  financial  statements  be 
audited  by  independent  public  or  certified 
accountants.  Sections  12(b)(l)(J)  and  (K)  and 
13(a)(2)  of  the  Exchange  Act.  15  U.S.C.  781  and 
78m.  Sections  5(b)(H)  and  (I),  10(a)(1)(G),  and  14  of 
the  Pubhc  Utility  Holding  Company  Act  of  1935 
("PUHCA  ■).  15  U.S.C.  79e(b).  79j,  and  79n.  Sections 
8(b)(5)  and  30(e)  and  (g)  of  the  Investment  Company 
Act  of  1940  ("ICA").  15  U.S.C.  80a-8  and  80a-29, 
and  Section  203(c)(1)(D)  of  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act").  15  U.S.C.  80b-3(c)(l), 
authorize  the  Commission  to  require  the  filing  of 
financial  statements  that  have  been  audited  by 
independent  accountants.  Under  this  authority,  the 
Commission  has  required  that  certain  financial 
statements  be  audited  by  independent  accountants. 
See.  e.g..  Article  3  of  Regulation  S-X,  17  CFR 
210.3-01  ef  seq.  In  addition,  public  companies  must 
have  their  quarterly  reports  reviewed  by 
independent  accountants.  Article  10  of  Regulation 
S-X,  17  CFR  210.10-01(d)  and  Item  310(b)  of 
Regulation  S-B,  17  CFR  228.310(b).  The  federal 
securities  laws  also  grant  the  Commission  the 
authority  to  define  the  term  "independent."  Section 
19(a)  of  the  1933  Act,  15  U.S.C.  77s(a),  Section  3(b) 
of  the  Exchange  Act.  15  U.S.C.  7Bc(b),  Section  20(a) 
of  PUHCA,  15  U.S.C.  79t(8).  and  Section  38(a)  of  the 
ICA,  15  U.S.C.  80a-37(a).  grant  the  Commission  the 
authority  to  define  accounting,  technical,  and  trade 
terras  used  in  each  Act. 

""An  unqualified  opinion'  states  that  the 
financial  statements  present  fairly,  in  all  material 
respects,  the  financial  position,  results  of 
operations,  and  cash  flows  of  the  entity  in 
conformity  with  generally  accepted  accounting 
principles."  AICPA  SAS  No.  58,  AU  §508.10. 


filings  are  deficient  under  the  securities 
laws. 

In  the  fiscal  year  ended  September  30, 
1999,  13,460  public  companies  filed 
annual  reports  with  the  Commission.  In 
the  same  period,  the  aggregate  dollar 
volume  for  public  offerings  filed  with 
the  Commission  was  $2.1  trillion.  While 
our  staff  reviews  a  great  many  filings,  it 
is  not  able  to  review  in  detail  all  of  the 
financial  statements  filed  with  us.  We 
therefore  must  rely  heavily  on  the 
accounting  profession  to  be  primarily 
responsible  for  the  integrity  of  the  large 
volume  of  financial  information  that 
forms  the  cornerstone  of  our  full 
disclosure  system.^® 

In  creating  this  system.  Congress 
granted  the  accounting  profession  an 
important  public  trust.  Congress 
considered  creating  a  corps  of 
government  auditors  to  review  and 
audit  companies'  financial  statements. 
Congress  also  considered  mandating 
federal  licensing  of  auditors.  Instead, 
Congress  entrusted  the  accounting 
profession  with  the  responsibility  of 
auditing  the  financial  .statements  of 
companies  registered  with  the  SEC.^^  In 
so  doing.  Congress  gave  the  accounting 
profession  both  an  enormously  valuable 
franchise  and  a  bedrock  public 
responsibility.  18 


'"  This  regulatory  regime  has  been  recognized  by 
the  courts.  See,  e.g.,  Touche  Ross  &■  Co.  v.  SEC,  609 
F.2d  570.  580-81  (2d  Cir.  1979). 

''  Hearings  on  S.  875  Before  the  Senate  Cotrm.  on 
Banking  and  Currency,  73d  Cong.,  1st  Sess.  55-60 
(1933)  ("1933  Senate  Hearings").  During  one 
hearing.  Col.  A.  H.  Carter,  then  president  of  the 
New  York  State  Society  of  Certified  Public 
Accountants,  stressed  the  fact  that  outside 
accounting  firms  would  be  independent  of 
management.  During  this  discussion.  Col.  Carter,  in 
differentiating  between  controllers  employed  by 
companies  and  independent  accountants,  stated, 
"the  public  accountant  audits  the  controller's 
accountant."  Senator  Barkley  then  asked.  "Who 
audits  you?"  Col.  Carter's  oft-quoted  reply  was, 
"Our  conscience."  Id.  at  58. 

i»  Payment  of  fees  by  the  company  to  the  auditor 
for  performance  of  the  audit  and  issuance  of  the 
audiitor's  opinion  on  the  company's  financial 
statements  often  is  cited  as  a  fundamental  issue  in 
the  area  of  auditor  independence.  This  fee  structure 
was  inherent  in  the  decision  by  Congress  in  1933 
to  have  private  sector  auditors,  rather  than 
government  employees,  audit  public  companies.  Id. 
Rather  than  being  a  reason  for  liberalization  of  the 
independence  regulations,  this  payment  structure 
should  be  a  cause  for  exercising  greater  care  by  both 
companies  and  auditors  in  maintaining  the 
auditor's  independence.  The  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"),  the  New  York 
Stock  Exchange  ("NYSE"),  and  the  American  Stock 
Exchange  ("AMEX")  recently  addressed  this  issue 
by  changing  their  company  listing  standards  to 
make  it  clear  that  the  auditor  is  ultimately 
accountable  to  the  board  of  directors  and  the  audit 
committee,  as  opposed  to  management,  and  that  the 
audit  committee  and  the  board  of  directors  have  the 
ultimate  authority  and  responsibility  to  select, 
evaluate  and,  when  appropriate,  replace  the 
auditor.  See  Order  Approving  Proposed  Rule 
Change  by  the  NASD,  Exchange  Act  Rel.  No.  42231, 
File  No.  SR-NASD-99-48  (Dec.  14,  1999);  Order 


The  Supreme  Court  has  underscored 
the  significant  and  unique  role  of  the 
auditor.  In  United  States  v.  Arthur 
Young  &■  Co.,^^  the  Court  considered 
whether  to  extend  to  auditors  certain 
confidentiality  protection.^  available  to 
legal  counsel  representing  a  client  and 
preparing  for  trial  The  Court  refused  to 
extend  the  protections,  citing 
principally  the  differences  between  the 
roles  of  counsel  and  auditor  A  lawyer, 
the  Court  noted,  is  a  confidential 
advisor  and  advocate  with  a  duty  to 
present  the  client's  case  in  the  most 
favorable  light.  In  contrast,  the  Court 
stated  that  the  "independent  certified 
public  accountant  performs  a  different 
role.  By  certifying  the  public  reports 
that  collectively  depict  a  corporation's 
financial  status,  the  independent 
auditor  assumes  a  pubhc  responsibility 
transcending  any  employment 
relationship  with  the  client  *   *   *  [and] 
owes  ultimate  allegiance  to  the 
corporation's  creditors  and 
stockholders,  as  well  as  to  the  investing 
public."  ^°  According  to  the  Court, 
"This  'public  watchdog'  function 
demands  that  the  accountant  maintain 
total  independence  from  the  client  at  all 
times  and  requires  complete  fidelity  to 
the  public  trust"  -■  The  Court's  words 
largely  echoed  those  of  Congress, ^^  the 
Commission, 2^  and  the  accounting 
profession. 2'» 

B.  Independence  in  Fact  and 
Appearance 

To  fulfill  the  important  role  assigned 
to  the  auditor,  the  auditor  must 
approach  each  audit  with  professional 

skepticism  and  mu.st  have  a  willingness 
and  freedom  to  decide  issues  in  an 
unbiased  and  objective  manner,  even 
when  the  auditor's  decisions  may  be 
against  the  interests  of  management  of 


Approving  Proposed  Rule  Change  by  the  NYSE, 
Exchange  Act  Rel.  No.  42233,  File  No.  SR-NYSE- 
99-39  (Dec.  14,  1999);  and  Order  Approving 
Proposed  Rule  Change  by  the  AMEX,  Exchange  Act 
Rel.  No.  42232,  File  No.  SR-Amex-99-38  (Dec.  14, 
1999). 

»»465  U.S.  805  (1984). 

»o/rf.  at  817-18. 

"W.  at  818. 

"  See,  e.g.,  Subcomm.  on  Oversight  and 
Investigations  of  the  House  Comm.  on  Interstate  and 
Foreign  Commerce.  94th  Cong..  2d  Sess.,  Federal 
Regulation  and  Regulatory  Reform  35  (Subcomm. 
Print  1976)  (also  known  as  the  Moss  Report). 

"See.  e.g.,  "Relationships  Between  Registrants 
and  Independent  Accountants,"  Accounting  Series 
Release  ("ASR")  No.  296  (Aug.  20,  1981).  See  also 
Office  of  the  Chief  Accountant  of  the  U.S.  Securities 
and  Exchange  Commission.  Staff  Report  on  Auditor 
Independence  (Mar.  1994)  ( "Staff  Report")  for  a 
detailed  discussion  of:  (Ij  The  background  and 
need  for  auditor  independence.  (2)  the  current  rules 
and  interpretations  of  the  Commission,  the  AICPA, 
and  other  nations,  and  (3)  recent  and  proposed 
changes  in  those  rules  and  interpretations. 

»  See.  e.g.,  AICPA  SAS  No.  1 .  AU  §  220.03. 
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an  audit  client.  According  to  a  1947 

statement  by  the  accounting  profession, 

"The  independent  auditor  is  under  a 

responsibility  peculiar  to  his  profession 

to  maintain  strict  independence  of 

attitude  and  judgment  in  planning  and 

conducting  his  examination  and  in 

expressing  his  opinion  on  financial 

statements."  ^s  Further,  the  AICPA's 

SAS  No.  1  requires  that  "in  all  matters 

relating  to  the  assignment,  an 

independence  in  mental  attitude  is  to  be 

maintained  by  the  auditor  *  *  *  he 

must  be  without  bias  with  respect  to  the 
client."  26 

Because  a  principal  purpose  of 
auditor  independence  is  to  provide 
assurance  to  investors,  the  accounting 
profession  has  long  required 
independence  not  only  in  fact  but  also 
in  appearance.  SAS  No.  1  states,  "Public 
confidence  would  be  impaired  by 
evidence  that  independence  was 
actually  lacking,  and  it  might  also  be 
impaired  by  the  existence  of 
circumstances  which  reasonable  people 
might  believe  likely  to  influence 
independence."  27  Accordingly, 
"Independent  auditors  should  not  only 
be  independent  in  fact;  they  should 
avoid  situations  that  may  lead  outsiders 
to  doubt  their  independence."  ^8 

The  1979  Report  of  the  Public 
Oversight  Board  ("POB")  echoes  the 
point,  noting  that  the  appearance  of 
independence  is  itself  "a  key  ingredient 
to  the  value  of  the  audit  function,  since 
users  of  audit  reports  must  be  able  to 
rely  on  the  independent  auditor.  If  they 
perceive  that  there  is  a  lack  of 
independence,  whether  or  not  such  a 
deficiency  exists,  much  of  that  value  is 
lost."  29  The  Supreme  Court  made  the 
same  point  in  the  Arthur  Young 
decision: 

The  SEC  requires  the  filing  of  audited 
financial  statements  in  order  to  obviate  the 
fear  of  loss  fi-om  reliance  on  inaccurate 
information,  thereby  encouraging  public 
investment  in  the  Nation's  industries.  It  is 
therefore  not  enough  that  financial 
statements  be  accurate;  the  public  must  also 
perceive  them  as  being  accurate.  Public  faith 
in  the  reliability  of  a  corporaUon's  financial 
statements  depends  upon  the  public 
perception  of  the  outside  auditor  as  an 
independent  professional.  *   *   *  If  investors 
were  to  view  the  auditor  as  an  advocate  for 
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2'  The  Council  of  American  Institute  of 
Accountants  adopted  an  official  statement  on 
independence  that  was  published  in  The  Journal  of 
Accountancy  in  July  1947. 

2«  AICTA  SAS  No.  1,  AU  §220.01-02. 

2'W.  at  AU§  220.03. 

"  POB,  Scope  of  Services  by  CPA  Firms,  at  27 
(Mar.  1979)  ("1979  POB  Report")  (quoting  A.  Arens 
and  J.  Loebbecke,  Auditing:  An  Integrated 
Approach  (Prentice-Hall  1976)). 


the  corporate  client,  the  value  of  the  audit 
function  itself  might  well  be  lost.^" 

Auditor  independence  involves 
assumptions  about  hvunan  behavior  that 
caimot  be  easily  verified,  ^i  While 
conflicts  of  interest  are  easily  described, 
their  actual  impact  on  the  "objectivity" 
of  particular  auditors  can  never  be 
precisely  known,  because  "objectivity," 
as  the  AJCPA's  professional  standards 
note,  "is  a  state  of  mind."  ^2 

For  this  reason,  the  appearance 
standard  serves  an  important  legal 
purpose.  It  supplements  an  inquiry  into 
the  auditor's  actual,  subjective  state  of 
mind  with  an  objective  test:  whether 
reasonable  persons,  knowing  all 
relevant  circumstances,  would  perceive 
that  an  auditor  is  independent.  As  the 
words  connote,  the  appearance  standard 
confines  the  inquiry  into  what  is 
apparent  and  does  not  require  an 
inquiry  into  the  auditor's  actual  state  of 
mind.  The  appearance  standard,  it 
should  be  stressed,  is  not  a  matter  of 
"public  relations."  It  does  not  require 
the  auditor  to  guess  how  persons  With 
only  a  superficial  imderstanding  of  the 
relevant  facts  would  view  his  or  her 
actions.  Appearance  is  measured  only 
with  respect  to  reasonable  persons 
knowing  all  the  relevant  facts  and 
circumstances. 

Independence  rules  also  must  be 
prophylactic. 33  Auditor  independence 
requires  auditors  "to  be  alert  to  a 
niunber  of  rather  subtle  influences. .  .  . 
[T]here  is  a  considerable  range  of 
individual  abilities  within  the 
profession;  some  accountants  are  strong 


^"Arthur  Young,  supra  note  19.  at  819  n.l5 
(emphasis  in  original). 

"  The  Blue  Ribbon  Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit  Committees  noted 
with  respect  to  independent  directors  that,  even 
absent  objective  verification,  "*   *   *  common  sense 
dictates  that  a  director  without  any  financial, 
family,  or  other  material  personal  ties  to 
management  is  more  likely  to  be  able  to  evaluate 
objectively  the  propriety  of  management's 
accounting,  internal  control  and  reporting 
practices."  The  Blue  Ribbon  Committee  on 
Improving  the  Effectiveness  of  Corporate  Audit 
Committees  (the  "Blue  Ribbon  Committee").  Report 
and  Recommendations,  at  22  (1999)  (the  "Blue 
Ribbon  Report").  Copies  of  the  Blue  Ribbon  Report 
are  available  at  vvww./iyse.com  or  www.nasd.com. 

32  Article  IV  of  the  AICPA's  Code  of  Professional 
Conduct  provides,  "Objectivity  is  a  state  of  mind, 
a  quality  that  lends  value  to  a  member's  services. 
It  is  a  distinguishing  feature  of  the  profession.  The 
principle  of  objectivity  imposes  the  obligation  to  be 
impartial,  intellectually  honest,  and  free  of  conflicts 
of  interest.  Independence  precludes  relationships 
that  may  appear  to  impair  a  member's  objectivity 
in  rendering  attestation  services."  AlCPA  Code  of 
Professional  Conduct,  ET  §  55.01. 

''Eamscliffe  reports  that  "(wjhile  some  believe 
that  perceptions  of  the  independence  of  auditors  is 
already  suffering  some  corrosion,  more  people  take 
the  view  that  damage  is  inevitable  in  the  future  if 
greater  precautions  are  not  taken  to  protect  the 
perception  of  independence."  Eamscliffe  Report, 
supra  note  10,  at  46. 


enough  and  alert  enough  to  control 
themselves  under  the  most  adverse  and 
perhaps  even  the  most  subtle 
influences;  others  are  not  so 
fortimate."  ^*  Our  task  in  this  area  is  to 
identify  and  address  the  influences  that 
reasonably  could  be  expected  to  pose  an 
unacceptable  risk  that  an  auditor  would 
lose  his  or  her  objectivity  or  that 
reasonable  persons  would  perceive  a 
loss  of  objectivity. 

C.  The  New  Business  Environment  Calls 
for  Modernized  Rules 

In  recent  years,  there  have  been 
significant  demographic  changes, 
changes  in  the  accoimting  profession, 
and  changes  in  the  business 
environment  that  have  affected 
accoimting  firms.  Some  of  the  more 
significant  changes  that  have  drawn 
attention  to  oiu'  auditor  independence 
requirements  include  the  increase  in 
dual -career  families,  an  ever-increasing 
mobility  among  professionals,  a 
broadening  international  presence  of 
accoimting  firms,  and  the  growth  and 
profitability  of  non-audit  services 
offered  by  accounting  firms  to  audit 
clients.  These  changes  have  led  us  to  re- 
evaluate whether  our  auditor 
independence  requirements  remain 
effective,  relevant,  and  fair. 

1.  Financial  and  Employment 
Relationships 

We  propose  to  update  the 
requirements  regarding  financial  and 
employment  relationships  between 
auditors  or  their  family  members  and 
audit  clients. 35  The  existing 
requirements,  among  other  things, 
attribute  to  the  auditor  investments  of 
the  relatives  of  the  auditor  "in  varying 
degrees  depending  on  the  closeness  of 
the  [family]  relationship,"  36  regardless 
of  the  amount  of  the  holdings.  'They  also 
attribute  to  auditors  the  investments  of 
all  partners  and  many  professional 
employees  in  the  accounting  firm,  as 
well  as  their  families.  The  existing 
attribution  rules  may  be  too  restrictive, 
since  traditional  family  structures  have 
changed,  family  members  are  more 
dispersed,  there  is  increased  mobility  of 
professional  employees,  and  accounting 
firms  themselves  are  expanding  around 
the  globe.  Accordingly,  our  proposals 
narrow  many  of  these  requirements, 


"  R.  K.  Mautz  and  Hussein  A.  Sharaf.  The 
Philosophy  of  Auditing,  at  223  (Am.  Acct  Am'd 
1961). 

"  See  illustrations  in  Appendix  C  of  how  some 
of  the  proposed  rules  would  apply.  They  are 
provided  for  illustrative  purposes  only  and 
necessarily  exclude  certain  important  details  set 
forth  in  the  proposed  rules. 

'^CodificaUon  §602.02.h. 
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while  protecting  investor  confidence  in 
the  reliability  of  financial  information. 

The  proposals  similarly  narrow 
existing  restrictions  on  the  employment 
of  auditors'  family  members,  former 
audit  firm  employees,  and  former  audit 
client  employees  who  leave  companies 
to  work  in  audit  firms.  For  example, 
with  respect  to  employment  restrictions 
on  auditor's  relatives,  the  proposals 
liberalize  our  existing  position  in 
several  significant  respects.  First,  the 
proposals  reduce  the  pool  of  people 
within  audit  firms  whose  independence 
is  required  for  an  independent  audit. 
Second,  the  proposals  identify  specific 
positions,  namely  those  in  which  a 
person  is  in  a  position  to  or  does 
influence  the  audit  client's  financial 
records,  that  would  impair  an  auditor's 
independence  if  held  by  the  auditor's 
relative.  Finally,  upder  the  proposals, 
only  positions  at  an  audit  client  held  by 
the  auditor's  "close  family  members" 
affect  the  auditor's  independence.  These 
proposals  liberalize  our  current  position 
and  the  ISB's  position  as  reflected  in  its 
recent  Invitation  to  Comment.  ^^ 

2.  Scope  of  Services 

(a)  A  Historical  Perspective  on  the 
Provision  of  Non-Audit  Services.  In  the 
1970s,  Congress  seriously  considered 
limiting  the  services  independent  public 
accountants  could  provide  that  were  not 
directly  related  to  accoimting,  even 
though  at  that  time  non-audit  services 
did  not  constitute  a  large  percentage  of 
audit  firms'  businesses. ^^  Although 


'^  See  ISB,  "Invitation  to  Comment  9&-1:  Family 
Relationships  Between  the  Auditor  and  the  Audit 
Client"  (July  1999). 

'*  See  Report  on  Improving  the  Accountability  of 
Publicly  Owned  Corporations  and  Their  Auditors, 
Subcomm.  on  Reports,  Accounting  and 
Management  of  the  Senate  Comm.  on  Governmental 
Affiiirs,  95th  Cong.,  1st  Sess.  (Comm.  Print  Nov. 
1977).  In  the  Report,  the  Subcommittee  stated  that 
it  "agrees  with  the  Cohen  commission  and  many 
others  that  the  accounting  profession  must  improve 
its  procedures  for  assuring  independence  in  view  of 
the  public's  needs  and  expectations.  Several 
activities  of  independent  auditors  have  raised 
questions.  Among  them  are  public  advocacy  on 
behalf  of  a  client,  receiving  gifts  and  discounts  from 
clients,  and  maintaining  relationships  which 
detract  from  the  appearance  of  arm's-length 
dealings  with  clients.  Such  activities  are  not 
appropriate."  Id.  at  16.  The  subcommittee  also 
stated  that  "(tlhe  best  policy  *   *   *  is  to  require  that 
independent  auditors  of  publicly  owned 
corporations  perform  only  services  directly  related 
to  accounting.  Non-accounting  management 
services  .  .  .  should  be  discontinued."  Id.  at  16-17. 

In  a  letter  to  Harold  Williams,  Chairman,  SEC, 
Senator  Thomas  F.  Eagleton,  Chairman,  Subcomm. 
on  Governmental  Efficiency  and  the  District  of 
Columbia,  of  the  Senate  Comm.  on  Governmental 
Affairs,  recommended  that  "(tlhere  must  be  a 
requirement  that  independent  auditors  of  publicly 
owned  corporations  perform  only  services  directly 
related  to  accounting."  Letter  from  Senator  Thomas 
F.  Eagleton  to  Harold  Williams,  dated  Apr.  6,  1978 
(teprinted  in  Securities  and  Exchange  Commission 


Congress  did  not  take  action,  in  1979, 
the  Chairman  of  the  FOB  warned  the 
public  about  dangers  arising  from  the 
growth  of  non-audit  services: 

The  [POB]  believes  that  there  is  possibility 
of  damage  to  the  profession  and  the  users  of 
the  profession's  services  in  an  uncontrolled 
expansion  of  MAS  to  audit  clients.  Investors 
and  others  need  a  public  accounting 
profession  that  performs  its  primary  function 
of  auditing  financial  statements  with  both  the 
fact  and  the  appearance  of  competence  and 
independence.  Developments  which  detract 
from  this  will  surely  damage  the  professional 
status  of  CPA  firms  and  lead  to  suspicions 
and  doubts  that  will  be  detrimental  to  the 
continued  reliance  of  the  public  upon  the 
profession  without  further  and  more  drastic 
governmental  intrusion. ^^ 

Chir  staff  considered  these  issues  in  a 
1994  Staff  Report.""  The  Staff  Report 
noted  that  much  of  the  growth  in  non- 
audit  services  until  then  could  be 
attributed  to  services  provided  to  parties 
other  than  audit  clients."^  Accordingly, 
the  Staff  Report  concluded  that  no 
change  in  our  rules  or  the  federal 
secvurities  laws  was  warranted  at  that 
time,  but  the  staff  promised  to 
"continue  to  be  alert  to  the  development 
of  problems  of  independence  that  may 
be  caused  by  [non-audit  services]. ""^ 
The  staff  has  kept  a  watchful  eye  on 
these  matters. 

Other  industry  observers  also  have 
followed  developments  in  this  area. 
After  the  Staff  Report,  there  were  at  least 
three  significant  studies  by  the  private 
sector  and  one  by  the  General 
Accounting  Office  ("GAO").  These 


Report  to  Congress  on  the  Accounting  Profession 
and  the  Commission's  Oversight  Role  (July  1978)). 

"Letter  from  John  J.  McCIoy,  Chairman.  POB 
(former  Chairman  of  the  Board  of  Chase  Manhattan 
Bank  and  former  President  of  The  World  Bank),  to 
Walter  E.  Hanson,  Chairman,  Executive  Committee, 
SEC  Practice  Section  ("SECPS"),  dated  March  9, 
1979.  at  2. 

«"  Staff  Report,  supra  note  23,  at  27-34.  Between 
1979  and  1981,  public  companies  were  required  to 
disclose  in  their  proxy  statements  certain 
information  about  non-audit  services  provided  by 
their  auditors.  See  infra  Section  II.C.4.  (discussing 
these  disclosure  requirements).  In  the  late  1980s, 
several  of  the  large  public  accounting  firms  filed  a 
petition  with  us  seeking  to  enter  into  joint  ventures, 
limited  partnership  agreements,  and  other  similar 
arrangements  with  audit  clients.  See  Letter  from 
Jonathan  G.  Katz,  Secretary,  SEC,  to  Duane  R. 
KuUberg,  Arthur  Andersen  &  Co.,  dated  Feb.  14. 
1989  (denying  the  petition).  In  1990,  the  staff  stated 
that  if  certain  conditions  were  met,  it  would  not 
object  to  Arthur  Andersen  &  Co.'s  conclusion  that 
certain  business  relationships  between  Andersen 
Consulting  and  audit  clients  of  Arthiu-  Andersen  & 
Co.  may  be  considered  indirect  business 
relationships.  See  Letter  bom  Edmund  Coulson, 
Chief  Accountant,  SEC,  to  Robert  Mednick,  Arthur 
Andersen  &  Co.,  dated  lune  20.  1990. 

*'  Staff  Report,  supra  note  23,  at  33.  See  infra 
notes  47-67  and  accompanying  text  (shoMring 
dramatic  increase  in  nature,  number,  and  dollar 
amount  of  non-audit  services  provided  to  audit 
clients  since  the  issuance  of  the  Staff  Report). 

<2  Staff  Report,  supra  note  23.  at  34. 


studies  emphasized  the  continuing 
public  concern  regarding  the  objectivity 
and  independence  of  auditors, 
particularly  in  light  of  the  expansion  of 
consulting  and  other  non-audit  services 
for  audit  clients.  The  Advisory  Panel  on 
Auditor  Independence  (also  known  as 
the  Kirk  Panel),  in  its  September  1994 
report,  described  the  trend  toward  non- 
audit  services  as  "worrisome,"  because: 

(gjrowing  reliance  on  nonaudit  services  has 
the  potential  to  compromise  the  objectivity  or 
independence  of  the  auditor  by  diverting 
firm  leadership  away  from  the  public 
responsibility  associated  with  the 
independeflt  audit  function,  by  allocating 
disproportionate  resources  to  other  lines  of 
business  within  the  firm,  and  by  seeing  the 
audit  function  as  necessary  just  to  get  the 
benefit  of  being  considered  objective  and  to 
serve  as  an  entree  to  sell  other  services. 

43 

Similarly,  the  AICPA  Special 
Committee  on  Financial  Reporting  (also 
known  as  the  Jenkins  Committee),  in  its 
1994  report,  found  that  users  of 
financial  statements  believed  that  non- 
audit  service  relationships  could  "erode 
auditor  independence."  The  Report 
noted: 

[Users]  also  are  concerned  that  auditors  may 
accept  audit  engagements  at  marginal  profits 
to  obtain  more  profitable  consulting 
engagements.  Those  arrangements  could 
motivate  auditors  to  reduce  the  amount  of 
audit  work  and  to  be  reluctant  to  irritate 
management  to  protect  the  consulting 
relationship.** 

Two  years  later,  in  1996,  GAO 
completed  a  thorough  review  of  the 
accounting  profession.  In  its  report, 
GAO  noted: 

GAO  .  .  .  believes  that  questions  of  auditor 
independence  will  probably  continue  as  long 
as  the  existing  auditor/client  relationship 
continues.  This  concern  over  auditor 
independence  may  become  larger  as 
accoimting  firms  move  to  provide  new 
services  that  go  beyond  traditional  services. 
The  accounting  profession  needs  to  be 
attentive  to  the  concerns  over  independence 
in  considering  the  appropriateness  of  new 
services  to  ensure  that  independence  is  not 
impaired  and  the  auditor's  traditional  values 
of  being  objective  and  skeptical  are  not 
diminished.** 

Most  recently,  in  1999,  Eamscliffe 
conducted  interviews  to  assess  the 
perceptions  of  different  audiences  about 


''Advisory  Panel  on  Auditor  Independence, 
fleport  to  the  Public  Oversight  Board  of  the  SEC 
Practice  Section,  AICPA:  Strengthening  the 
Professionalism  of  the  Independent  Auditor,  at  9 
(Sept.  13.  1994). 

**  Special  Committee  on  Financial  Reporting, 
AICPA,  Improving  Business  Reporting — A  Customer 
Focus:  Meeting  the  Information  Needs  of  Investors 
and  Creditors,  at  104  (1994). 

*'GAO,  The  Accounting  Profession — Major 
Issues:  Progress  and  Concerns,  at  8  (GAO/AIMD- 
96-98,  Sept.  1996)  (the  "GAO  Report '). 
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auditor  independence.  In  conclusion. 
Earnscliffe  reported  that,  "Most 
(interviewees]  felt  that  the  evolution  of 
accounting  firms  to  multi-disciplinary 
business  service  consultancies 
represents  a  challenge  to  the  ability  of 
auditors  to  maintain  the  reality  and  the 
perception  of  independence.   .  .   ."*^ 

Taken  together,  these  studies  suggest 
that  important  constituencies  see  a 
connection  between  the  business  scope 
of  accounting  firms  and  auditor 
independence. 

(b)  Recent  Developments.  The  menu 
of  services  offered  by  the  firms  to  audit 
clients  has  grown  dramatically  and 
continues  to  grow. '»"  Attached  to  this 
release,  for  commenters'  convenience,  is 
a  list  of  services  that  auditors  provide  to 
their  audit  and  non-audit  clients. "^ 
Companies  appear  to  be  turning  to  their 
auditors  for  performance  of  their 
internal  audit,  pension,  financial, 
administrative,  sales,  data  processing, 
and  marketing  functions,  among 
others.-'s 

U.S.  revenues  for  management 
advisory  and  similar  services  ^°  for  the 
five  largest  public  accounting  firms 
amounted  to  more  than  $15  billion  in 
1999.  based  on  amoimts  calculated  fi-om 
data  published  in  the  Public  Accounting 
Report.^'  Revenues  for  these  service 
lines  are  now  estimated  to  constitute 
half  of  the  total  revenues  for  these 
firms. 52  Iji  contrast,  these  service  lines 
provided  only  13  percent  of  total 
revenues  in  1981.53  From  1993  to  1999, 
the  average  annual  growth  rate  for 
revenues  from  management  advisory 
and  similar  services  has  been  26 
percent;  comparable  growth  rates  have 


**  Earnscliffe  Report,  supra  note  10.  at  46. 

"  Some  firms  are  seeking  to  provide  expanded 
services  through  joint  ventures  with  audit  cHents  or 
their  affiliates.  As  noted  above,  as  early  as  1988, 
large  public  accounting  firms  were  looking  to  enter 
info  joint  ventures,  limited  partnership  agreements, 
and  other  similar  arrangements  with  audit  clients. 
See  Letter  from  Jonathan  G.  Katz  to  Ouane  R. 
Kullberg,  supra  note  40. 

*"  See  Appendix  A.  The  list  was  prepared  by  the 
ISB.  See  ISB,  "Discussion  Memorandum  99-2: 
Evolving  Forms  of  Firm  Structure  and 
Organization"  (Oct.  1999).  Although  the  list  is  long, 
it  is  not  comprehensive.  Commentators  may  wish 
to  review  accounting  firms'  web  sites  and  other 
sources  for  additional  information  about  the 
services  being  provided  by  accounting  firms. 

*"  See,  e.g.,  "KPMG  spies  rapid  growth  in  'shared 
services',"  Accounting  Today,  at  12  (June  3-16, 
1996);  "KPMG  Restructures  to  Reposition 
Outsourcing,"  Public  Accounting  Report,  at  1  (May 
15,  1996). 

'°  Management  advisory  services  ("MAS")  are  a 
subset  of  non-audit  services. 

5'  See  Table  1  in  Appendix  B.  The  underlying 
data  are  reported  in  "Special  Supplement:  Annual 
Survey  of  National  Accoimting  Firms — 2000," 
Public  Accounting  Report  {Mai.  31,  2000). 

"  See  Tables  1  and  2  in  Appendix  B. 

"  See  Table  2  in  Appendix  B. 


been  9  percent  for  audit,  and  13  percent 
for  tax  services.  54 

For  the  largest  firms,  the  growth  in 
management  advisory  and  similar 
services  involves  both  audit  chents  and 
non-audit  clients.  For  the  largest  public 
accounting  firms.  MAS  fees  from  audit 
clients  have  increased  significantly  over 
the  past  two  decades.  In  1984,  only  one 
percent  of  audit  clients  of  the  eight 
largest  public  accoimting  firms  paid 
MAS  fees  that  exceeded  the  audit  fee.^s 
The  percent  of  Big  5  audit  clients  that 
paid  MAS  fees  in  excess  of  audit  fees 
did  not  exceed  1.5  percent  until  1997.56 
In  1999.  4.6  percent  of  Big  5  audit 
clients  paid  MAS  fees  in  excess  of  audit 
fees.57  an  increase  of  over  200%  in  two 
years.  For  the  five  largest  public 
accounting  firms.  MAS  fees  received 
from  audit  clients  amounted  to  ten 
percent  of  all  revenues  in  1999.58 
Almost  three-fourths  of  audit  clients 
purchased  no  MAS  from  their  auditors 
in  1999.  This  means  that  purchases  of 
MAS  services  by  one-fourth  of  firm's 
audit  clients  account  for  ten  percent  of 
all  firm  revenues. 5^  In  addition,  the 
magnitude  of  MAS  fees  received  from 
SEC  registrants  appears  to  distinguish 
the  five  largest  accoimting  firms  from 
other  firms.  The  MAS  fees  received  by 
the  approximately  800  accounting  firms 
with  1,000  or  fewer  SEC  registrants  as 
audit  clients  represent  approximately 
one  percent  or  less  of  total  fees  on 
average.  60 

Certain  transactions  raise  questions 
about  auditor  independence.  Some 
smaller  firms  are  consolidating  their 
audit  practices  and  seeking  public 
investors  in  the  resulting  company.^i 
Other  firms  are  entering  into  agreements 
to  sell  all  of  their  assets  except  their 
audit  practices  to  established  financial 
services  companies.  As  part  of  these 
agreements,  the  financial  services 
companies  also  hire  the  employees  of 
the  accounting  firm,  and  then  lease  back 
the  majority  or  all  of  the  assets  and 
audit  personnel  to  the  "shell"  audit 
firm.  These  lease  arrangements  allow 


"  See  Table  1  in  Appendix  B. 

"  See  Table  3  in  Appendix  B. 

*^  See  Table  3  in  Appendix  B. 

"  See  Table  3  in  Appendix  B. 

**See  Table  4  in  Appendix  B. 

'*  See  Table  3  in  Appendix  B.  Taken  together,  the 
data  from  tables  1,3,  and  4  indicate  that  in  1999 
more  than  12,700  clients  of  the  five  largest  pubhc 
accounting  firms  paid  approximately  S9.150  billion 
for  accounting  and  auditing  services.  During  that 
same  period,  approximately  3,300  of  those 
companies  that  are  SEC  registrants  paid 
approximately  $3,062  billion  for  MAS  and  similar 
non-audit  services. 

*°  See  Table  4  in  Appendix  B. 

*'  See.  e.g..  Rick  Telberg,  "Anybody  can  do  it! 
says  small-firm  consohdator,"  Accounting  Today,  at 
5  (Jan.  4-24,  1999). 


the  financial  service  firm  to  pay  the 
professional  staff  for  "nonprofessional" 
services  for  the  corporate  organization 
as  well  as  professional  attest  services 
rendered  for  the  audit  firm.62 

In  February  2000,  Ernst  &  Yoimg 
announced  that  it  would  sell  its 
management-consulting  business  to  Cap 
Gemini  Group  SA,  a  large  and  publicly- 
traded  computer  services  company 
headquartered  in  France. ^3  KPMG 
recently  split  off  its  consulting  business 
into  a  separate  corporation  (KPMG 
Consulting,  Inc.),  sold  preferred  stock 
convertible  to  between  18.2%  and 
19.9%  of  its  outstanding  stock  to  Cisco 
Corporation,  and  annoimced  its 
intention  to  sell  additional  shares  to  the 
public  in  an  initial  public  offering.^^ 
PricewaterhouseCoopers  has  publicly 
announced  its  intention  to  re-structiire 
its  audit  and  consulting  businesses 
along  similar  lines. ^s 

Under  certain  circimfistances,  these 
transactions  could  lead  to  violations  of 
the  independence  rules,  since  the 
financial  interests  and  relationships  of 
the  newly  formed  consulting  entities 
would  be  imputed  to  the  auditing  firms. 
At  a  minimum,  these  transactions  could 
raise  serious  public  policy  issues  by 
creating  relationships  between  firms 
and  shareholders,  strategic  investors, 
and  companies  providing  services  to 
audit  clients.  In  the  case  of  Ernst  & 
Young,  our  Chief  Accountant,  by  no- 
action  letter,  stated  that  the  Office  of  the 
Chief  Accountant  would  not  assert  that 
Ernst  &  Young's  independence  from  an 
audit  chent  has  been  impaired  solely 
because  that  audit  client  is  also  a  client 
of.  enters  into  a  business  relationship 
with,  or  is  invested  in  by  Cap  Gemini. 
That  no-action  relief  was  based  on, 
among  other  things,  Ernst  &  Young's 
representations  that:  (1)  Following  the 
initial  sale  to  Cap  Gemini,  Ernst  & 
Young's  equity  interest  would  be 
reduced  to  zero  within  five  years,  (2) 
Ernst  &  Young  would  play  no  role  in  the 
corporate  governance  of  the  consulting 
company,  and  (3)  Ernst  &  Young  would 


"  "Done  Deal:  HRB  acquires  M*P  for  $240 
million  cash,  pension  obligation.  "  Public 
Accounting  Report,  at  1  (July  15,  1999)i  "AmEx  and 
Checkers  Close  The  Deal,"  Public  Accounting 
Report,  at  1  (Mar.  31.  1997). 

"  "Cap  Gemini  and  Ernst  &  Young  Have  Agreed 
to  Terms  for  the  Acquisition  of  Ernst  &  Young 
Consulting"  (Feb.  29.  2000)  (press  release  of  Ernst 
&  Young)  (available  at  www.ey.com). 

»♦  KPMG  Consulting,  Inc.,  Form  S-1,  filed  May  5. 
2000. 

"  Diane  B.  Henriques,  "Auditing  Firm  Plans  to 
Spht  lu  Businesses,"  N.Y.  Times.  Feb.  18.  2000,  at 
C8. 
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not  have  any  co-marketing  arrangements 
with  the  new  entity.^** 

(c)  How  Non-Audit  Services  Can 
Affect  Auditor  Independence.  The 
dramatic  expansion  of  non-audit 
services  may  fundamentally  alter  the 
relationships  between  auditors  and  their 
audit  clients  in  two  principal  ways. 
First,  as  auditing  becomes  an  ever- 
smcdler  portion  of  a  firm's  business  with 
its  audit  clients,  auditors  become 
increasingly  vulnerable  to  economic 
pressures  from  audit  clients.  Second, 
certain  non-audit  services,  by  their  very 
nature,  raise  independence  issues. 
These  concerns,  described  more  fully 
below,  have  led  us  to  consider  whether 
our  rules  should  limit — or  even 
completely  bar — an  auditor's  provision 
of  non-audit  services  to  audit  clients. 

(i)  Auditor  Vulnerability  to  Economic 
Pressure  From  Audit  Clients.  Large  non- 
audit  engagements  ^^  may  make  it 
harder  for  auditors  to  be  objective  when 
examining  their  client's  financial 
statements.  Under  any  circumstances,  it 
can  be  difficult  for  an  auditor  to  make 
a  judgment  that  works  against  the  audit 
client's  interest.  Where  making  that 
judgment  may  imperil  a  range  of  service 
engagements  of  the  firm,  of  which  the 
audit  is  a  feiirly  small  part,  it  may  be 
unrealistic  to  expect  that  an  auditor  can 
ignore  completely  what  the  firm  stands 
to  lose  by  the  auditor's  action. 

Our  concern  is  not  just  that  an  auditor 
will  give  in  to  a  chent.  It  is  that,  as 
auditors  become  involved  in  a  broad 
array  of  business  arrangements  with 
their  clients,  they  come  to  be  seen  by 
themselves,  their  firms,  their  clients, 
and  investors  less  as  exacting,  skeptical 
professionals  who  must  be  satisfied 
before  signing  off  on  the  financial 
statements,  and  more  like  any  other 
service  vendor  who  must  satisfy  the 
client  to  make  the  sale.^* 


"*  Letter  from  Lynn  E.  Turner.  Chief  Accountant, 
SEC,  to  Kathryn  A.  Oberly.  Esq.,  Emsl  &  Young, 
dated  May  25,  2000  (available  at  www.sec.gov). 

•'  In  1999,  Big  5  accounting  firms  received  higher 
fees  for  MAS  and  other  consulting  services  than  for 
audits  &om  approximately  600  audit  clients.  See 
Table  3  in  Appendix  B. 

*•  Eamscliffe  reports,  "The  large  majority  of 
interviewees  in  each  segment  (including  auditors) 
have  sensed  that  in  recent  years  accounting  firms 
have  lost  their  preoccupation  with  audits,  and 
become  much  more  preoccupied  with  growing  new 
areas  of  consulting  revenue.  Many  felt  that  within 
firms,  the  psychic  and  financial  rewards  were  tilted 
heavily  towards  the  consulting  side,  and  that 
auditors  who  wanted  to  be  well  compensated  and 
respected  by  peers,  needed  to  support  the  growth 
of  non-audit  functions.  This  perception  was  even 
shared  by  a  fair  number  of  auditors.  ..." 
Eamscliffe  Report,  supra  note  10,  at  14. 

See  also  Statement  of  PricewaterhouseCoopers, 
"In  essence,  we  have  become  an  organisation  trying 
to  follow  two  missions  at  the  same  time.  One  goal 
has  been  to  assure  financial  market  integrity  and 
provide  investor  protection.  The  other  has  been  to 


An  expanded  menu  of  relationships 
with  an  audit  client  may  also  give  rise 
to  a  mutuality  of  interest  between  the 
auditor  and  client.  This  would  be  a 
significant  concern  in  any  era,  but  it 
may  be  especially  important  in  an  era 
when  many  ventures  go  quickly  from 
start-up  to  apparent  success  to  failure. 
For  example,  an  audit  firm  may  agree  to 
perform  the  audit  of  a  start-up  company 
for  fees  significantly  below  market  rates 
for  a  few  years,  in  anticipation  of 
"recouping"  such  an  investment  in  the 
client  through  a  subsequent  initial 
public  offering  or  performance  of 
consulting  services. 

We  also  have  concerns  about  the 
effect  on  an  accounting  firm's  internal 
culture  when  the  firm  is  trying  to  be  an 
audit  client's  vendor  of  choice.  As  non- 
audit  services  become  more  important 
to  a  firm,  that  firm  may  care  less  about 
auditing  and  more  about  expanding  its 
service  lines.  The  factors  that  drive  a 
high  quality  audit,  including  the  core 
values  of  the  auditing  profession,  may 
diminish  in  importance  to  the  firm,  as 
will  the  influence  of  those  firm 
members  who  exemplified  those  core 
values  in  their  ownn  professional  careers. 

There  appears  to  be  growing  public 
concern  about  audit  firms  increasing 
provision  of  various  non-audit  services, 
and  skepticism  that  firm  safeguards 
adequately  protect  the  fact  and 
appearance  of  independence.  Earnscliffe 
reports  that  auditors,  audit  committee 
chairs,  chief  executive  officers,  analysts, 
and  regulators  all,  to  some  degree, 
recognize  the  independence  risks  posed 
by  multifaceted  relationships  between 
auditors  and  their  audit  clients  '^'^  A 
majority  of  the  Eamscliffe  respondents 
felt  that  internal  firm  safeguards  "might 
udtimately  be  insufficient  to  sustain 
confidence  in  the  independence  of 
auditors."  According  to  the  Report, 
those  respondents 

.  .  .  felt  that  the  judgement  of  observers 
would  turn  on  how  the  financial  incentives 
and  penalties  were  organized:  if  it  appeared 
that  a  firm  had  more  upside  in  bending  to  a 
client's  pressures,  then  internal  processes 
would  only  be  of  limited  value.  Not  everyone 
felt  that  this  was  the  perception  today,  rather 
they  were  offering  the  view  that  internal  firm 
safeguards  had  limited  prophylactic  value  if 
the  scrutiny  were  to  become  more 
punishing.^" 


(ii)  Independence  Issues  Inherent  in 
the  Nature  of  Certain  Non-audit 
Services.  Providing  certain  non-audit 
services  to  an  audit  client  can  lead  an 
audit  firm  to  have  a  mutual  or 
conflicting  interest  with  the  client,  audit 
its  own  work,  advocate  a  position  for 
the  client,  or  function  as  an  employee  or 
management  of  the  client.^'  Auditor 
independence  concerns  arise,  for 
example,  when  a  company  hires  its 
audit  firm  to  perform  valuations  of  in- 
process  research  and  development.^^ 
When  an  auditor  in  effect,  even  if  not  in 
form,  makes  decisions  for  management, 
he  or  she  functions  as  a  member  of  the 
management  team  and  may  develop  a 
"mutuality  of  interest  '  with  the  audit 
client.  After  all.  a  'consultant  .  .   .  will 
be  judged  by  the  ultimate  usefulness  of 
his  advice  in  bringing  success  to 
management  s  efforts.  He  has  had  a 
hand  in  shaping  managerial  decisions 
and  will  be  judged  by  management  on 
the  same  basis  that  the  management 
itself  will  be  judged.  How  then  can  he 
claim  to  be  completely  independent?" '^ 
The  consultant  is  accountable  to 
management,  in  contrast  to  the  auditor, 
who  must  'acknowledged  no  master  but 
the  Dublic." ""» 

(d)  Measuring  Independence 
Impairments.  Some  argue  that  no 
empirical  evidence  justifies  our 
concerns.  They  argue  that  there  is  no 
evidence  that  providing  non-audit 
services  in  general — much  less 
particular  tvpes  of  non-audit  services — 
leads  to  false  financial  reporting. 
Without  this  evidence,  the  argument 
goes,  the  Commission  should  not  take 
steps  to  protect  auditor  independence. 

It  is  common  sense,  however,  and 
confirmed  by  studies,  that  a  person's 
decision  changes  when  he  or  she  has  a 
stake  in  the  outcome  of  that  decision.  '^ 


help  clients  succeed  by  guiding  them  through 
complex,  large-scale  business  transformations.  One 
goal  demands  objectivity  and  independence.  The 
other  demands  a  direct  interest  in  our  clients' 
success."  Wall  St.  J.,  Feb.  22,  2000,  at  A17. 
"•Eamscliffe  Report,  supra  note  10,  at  28.  37-41. 

^  Id.  at  20.  Regarding  the  lack  of  effective 
safeguards,  see  generally  "Report  of  the  Internal 
Investigation  of  Independence  Issues  at 
PricewaterhouseCoopers  LLP"  Oan.  6,  2000) 
(available  on  oiu  web  site,  www.sec.gov).  See  also 


Letters  from  Lynn  Turner,  Chief  Accountant,  SEC, 
to  Michael  Conway,  Chairman.  SECPS  Executive 
Committee,  dated  Nov.  30,  1998  and  May  1,  2000. 

"  See  generally  Paul  M.  Clikeman,  "Auditor 
Independence:  Continuing  Controversy."  Ohio  CPA 
).  (Apr.-June  1998):  Mautz  and  Sbaraf,  supra  note 
34,  at  Ch.  8. 

'2  See  infra  Section  ni.D.l.(b)  (regarding  the  types 
of  services  that  raise  independence  concerns). 

''Mautz  and  H.  Sharaf,  supra  note  34.  at  222, 

"Gary  )ohn  Previts,  The  Scope  of  CPA  Services 
33  (John  Wiley  &  Sons,  1985)  (citing  Charles 
Reckitt.  The  Public  Accountant  (Philadelphia 
1900)). 

"  See  Max  H.  Bazerraan,  Kimberly  P.  Morgan, 
and  George  F.  Loewenstein,  "The  Impossibility  of 
Auditor  Independence,"  Sloan  Management 
Review,  at  89-94  (Summer  1997)  (reviewing 
empirical  research  showing  that  "Iwlhen  people  are 
called  on  to  make  impartial  judgments,  those 
judgments  are  likely  to  be  unconsciously  and 
powerfully  biased  in  a  manner  that  is 
commensurate  with  the  judge's  selfinterest,"  and 
concluding  that,  despite  their  best  intentions, 
"there  is  good  reason  to  believe  that  auditors  will 
unknowingly  misrepresent  facts  and  will 
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Furthermore,  common  sense  dictates 
that  the  more  someone — including  an 
auditor — has  at  stake,  the  more  likely 
his  or  her  decision  is  to  be  affected. 

Studies  cannot  always  confirm  what 
common  sense  makes  clear.  Except 
where  an  auditor  accepts  a  payment  to 
look  the  other  way.^*^  is  found  to  have 
participated  in  a  fraudulent  scheme,^'' 
or  admits  to  being  biased,  it  is  largely 
impossible  to  observe  an  auditor's  state 
of  mind  or  know  whether  an  auditor's 
mind  is  "objective."  It  is  even  harder  to 
measure  the  impact  a  particular 
financial  arrangement  has  on  the 
auditors  state  of  mind.  And  it  is 
similarly  impossible  to  tie  a 
questionable  state  of  mind  to  a  WTong 
judgment,  a  failure  to  notice  something 
important,  a  failure  to  seek  important 
evidential  matter,  a  failure  to  challenge 
a  management  assertion,  or  a  failure  to 
consider  the  quality — not  just  the 
acceptability — of  a  company's  financial 
reporting.  ^*^  This  is  particularly  true 
because  auditing  misjudgments  may 
often  go  unnoticed."^  As  the  POB  noted, 
"Specific  evidence  of  loss  of 
independence  through  MAS,  a  so-called 
smoking  gun,  is  not  likely  to  be 
available  even  if  there  is  such  a  loss."  ^° 

Whatever  the  effect  of  non-audit 
service  relationships  on  an  auditor's 
conduct,  there  can  be  little  question 
about  the  effect  of  these  impairments  on 
investor  confidence.  Gradual  decreases 
in  investor  confidence  may  not  be 
measurable,  but  their  cumulative 
economic  impact  could  not  be  more 
palpable.  Investor  confidence  in  the 
integrity  of  publicly  available  financial 
information  is  the  cornerstone  of  our 
securities  markets.  That  confidence  is 
hcird  won  and  easily  lost,  and  the 
Commission  must  act  to  protect  it. 

(e)  Whether  to  Prohibit  All  Non-Audit 
Services.  In  developing  these  proposals, 


unknowingly  subordinate  their  judgment  due  to 
cognitive  limitations");  see  also  Robert  A  Prentice, 
"The  SEC  and  MDP;  Implications  of  the  Self- 
Serving  Bias  for  Independent  Auditing,"  Ohio  St. 
L.J.  (Fall  2000)  (forthcoming). 

'*  See,  e.g.,  SEC  v.  Jose  Gomez,  Accounting  and 
Auditing  Enforcement  Release  ("AAER")  No.  57 
(May  8.  1985). 

''''See,  e.g.,  SEC  v.  Christopher  Bagdasarian  and 
Sam  White.  AAER  No.  825  (Sept.  26,  1996). 

''SeeAICPASASNo.  90,  AU  §380.11. 
Independence  lapses  perhaps  are  most  likely  to 
affect  this  gray  area,  where  the  answers  are  more  a 
matter  of  judgment  than  of  bright-line  rule,  and 
where  judgments  are  out  of  the  public  view. 

'*  Of  course,  all  of  these  factors  make  it  equally 
impossible  to  demonstrate  empirically  that  an 
auditor's  economic  interests  do  not  adversely  affect 
the  quality  of  the  audit. 

»"  1979  POB  Report,  supra  note  29,  at  34  n.l03. 
As  the  POB  noted.  "ITjhe  Board  recognizes  that  the 
nonexistence  of  such  evidence  does  not  necessarily 
mean  that  there  have  not  been  instances  where 
independence  may  have  been  impaired.  Not  all 
situations  where  an  auditor's  objectivity  is 
compromised  will  result  in  a  lawsuit."  Id.  at  35. 


we  considered  whether  independence  is 
impaired  whenever  an  auditor  provides 
any  non-audit  service  to  an  audit  cli^t, 
or  whether  certain  non-audit  services  do 
not  impair  independence.  We  have 
tentatively  concluded,  pending  public 
comment,  that  the  better  approach  is  to 
permit  some  significant  non-audit 
services,  though  several  factors  weigh  in 
favor  of  a  blanket  ban. 

Prohibiting  only  some  non-audit 
services  does  not  address  the  increasing 
vulnerability  of  auditors  to  their  audit 
clients  and  the  corresponding  link 
between  the  financial  health  of  auditors 
and  their  clients.  These  concerns  do  not 
turn  on  the  natin-e  of  the  non-audit 
service  involved,  but  arise  simply 
because  of  the  growing  interdependence 
of  auditor  and  client. 

In  addition,  distinguishing  between 
permissible  and  impermissible  types  of 
services  raises  difficult  questions  about 
services  that  do  not  fall  squarely  into 
precise  categories.  These  questions  will 
get  only  harder  in  the  future  as  firms 
move  to  provide  new  and  unforeseen 
services. 

Finally,  an  approach  that  tries  to 
distinguish  between  permissible  and 
impermissible  types  of  services  depends 
heavily  upon  daily  interpretations  by 
the  very  firms  the  rules  are  intended  to 
affect.  In  light  of  the  powerful  economic 
interests  at  stake,  there  is  serious 
question  whether  it  is  fair  or  reasonable 
to  expect  accounting  firms  to  evaluate 
the  impact  of  new  services  on  their  own 
impartialitv. 

Despite  tliese  doubts,  we  believe  that 
the  measured  approach  we  propose — 
establishing  basic  principles  for 
evaluating  any  non-audit  services' 
impact  on  independence,  and 
identifying  specific  services  that  are 
plainly  incompatible  with 
independence — protects  investor 
confidence  in  the  audit  process  while 
allowing  auditors  to  provide  those 
services  that  are  not  reasonably  viewed 
as  creating  a  bias  in  the  auditor.  Our 
goal  is  to  preclude  non-audit  services 
only  to  the  extent  necessary  to  protect 
the  integrity  and  independence  of  the 
audit  function.  Of  course,  therefore,  the 
proposals  do  not  extend  to  services 
provided  to  non-audit  clients. 

3.  Quality  Controls 

As  accounting  firms  become  more 
global  and  their  business  relationships 
with  their  audit  clients  become  more 
complex,  the  need  for  quality  controls  to 
address  independence  becomes  more 
apparent.  Without  strong  quality 
controls,  it  may  be  difficult  or 
impossible  for  an  accounting  firm  to 
understand  whether  its  independence 
may  be  impaired.  For  example,  firms 


need  quality  controls  to  track  whether 
the  firm,  or  any  covered  person  in  the 
firm,  has  any  direct  investment  in  an 
audit  client. 

Our  staff  has  stated  that  certain  firms, 
particularly  larger  firms  with  public 
company  clients,  may  lack  sufficient 
worldwide  quality  controls. ^i  The  staff 
has  urged  certain  firms  to  review 
existing  quality  controls  and  ensure  that 
particular  areas  are  covered. ^^ 
Moreover,  designing  and  implementing 
quality  controls  is  not  a  one-time 
responsibility.  We  encourage  accounting 
firms  to  continue  to  invest  in  state-of- 
the-art  systems  that  can  identify 
conflicts  at  an  early  stage  to  ensure  a 
swift  response.  The  speed  of  the 
response  to  a  conflict,  or  potential 
conflict,  is  important  to  maintain  public 
confidence  in  the  self-regulatory  process 
and  the  effectiveness  of  quality 
controls.^^ 

We  understand  that  many  firms  are 
already  designing  and  implementing 
quality  controls.  We  recently  announced 
a  voluntary  compliance  program,  in 
which  the  Big  5  accouoting  firms  agreed 
to  report  past  violations  of  auditor 
independence  rules.**  In  connection 
with  the  program,  the  firms  also  have 
agreed  to  design  and  implement  quality 
controls  specified  by  our  Chief 
Accountant  and  have  the  POB  issue 
public  reports  on  the  results  of  their 
efforts.  The  rules  we  propose  today  are 
intended  to  encourage  firms  to  design 
and  implement  effective  quality  controls 
to  address  independence.  Toward  that 
end,  the  rules  contain  a  limited 
exception  for  firms  that  have 
appropriate  quality  controls  and  meet 
other  conditions. 

4.  Proxy  Disclosure 

From  1978  to  1982,  we  required 
companies  to  disclose  in  their  proxy 
statements  all  non-audit  services 
provided  by  their  auditors. ^^  We  also 
required  companies  to  include  a 
statement  of  the  percentage  of  the  fees 
for  all  non-audit  services  compared  to 
total  audit  fees,  the  percentage  of  the  fee 
for  each  non-audit  service  compared  to 


"'  See  Letter  from  Lynn  Turner,  Chief 
Accountant,  SEC.  to  Charles  Bowsher.  Chairman. 
POB.  dated  Dec.  9.  1999;  see,  e.g..  In  the  Matter  of 
PricewaterhouseCoopers,  LLP.  AAER  No.  1098  (Jan. 
14.  1999). 

82  See  Letters  from  Lynn  Turner,  Chief 
Accountant,  SEC,  to  Michael  Conway,  supra  note 
70. 

*'  See  id. 

**  SEC  Press  Release.  "All  Big  5  Accounting  Finns 
Agree  to  Participate  in  Voluntary  Program  to 
Address  Independence  Violations;  Safe  Harbor 
Provided  for  Certain  Violations"  (June  7,  2000). 

"^  For  a  concise  discussion  of  the  Commission's 
previous  rulemaking  efforts  in  this  area,  see  Staff 
Report,  supra  note  23,  at  27-34. 
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total  audit  fees,  and  a  statement  whether 
each  non-audit  service  was  considered 
and  approved  by  the  audit  committee  of 
the  board  of  directors  or  by  the  bocird 
itself.86 

In  connection  with  the  disclosure 
requirement,  we  published  an 
interpretive  release  ^^  describing  certain 
factors  that  independent  accountants, 
audit  committees,  boards  of  directors, 
and  managements  should  consider  in 
determining  whether  a  company's 
independent  accountant  should  be 
engaged  to  perform  non-audit  services. 
These  factors  included  the  auditor's 
dependence  on  non-audit  fees,  the 
possibility  of  the  auditor  supplanting 
management's  role  in  making  corporate 
decisions,  the  possibility  of  creating  a 
situation  where  an  auditor  may  be 
required  to  review  its  own  work,  and 
the  relation  of  the  non-audit  activity  to 
accounting  and  auditing  skills. 

Although  our  concerns  regarding  the 
provision  of  consulting  and  other  non- 
audit  services  remained  unchanged,  we 
later  determined  to  rescind  the  formal 
interpretive  releasees  and  the  proxy 


*"  "Disclosure  of  Relationships  with  Independent 
Public  Accountants."  ASR  No.  250  (June  29,  1978). 
Prior  to  the  implementation  of  this  disclosure 
requirement,  a  private  commission  established  by 
the  AlCPA  (The  Commission  on  Auditor's 
Responsibilities,  known  as  the  "Cohen 
Commission")  reviewed  the  performance  of  non- 
audit  services  by  auditors.  The  Cohen  Commission 
found  that  outside  of  executive  search  and 
placement  services,  there  was  no  evidence  that  the 
performance  of  such  services  compromised  auditor 
independence.  In  spite  of  this  finding,  the  Cohen 
Commission  urged  the  accounting  profession  to 
take  steps  to  diminish  the  concerns  of  a  "significant 
minority"  and  recommended  that  the  performance 
of  non-audit  services  be  evaluated  by  audit 
committees  or  boards  of  directors,  and  that 
registrants  or  auditors  appropriately  disclose  such 
services.  The  Commission  on  Auditors' 
Responsibilities.  AICPA.  Report,  Conclusions,  and 
Recommendations,  at  100-04  (1978). 

"  "Scope  of  Services  by  Independent 
Accountants,"  ASR  No.  264  (June  14, 1979). 

•*  In  withdrawing  the  interpretive  release,  we 
reaffirmed  our  views  regarding  the  need  for  caution 
in  the  provision  of  non-audit  services; 

Although  the  Commission's  views  expressed  in 
(the  interpretive  release]  are  unchanged  and 
registrants  and  accountants  must  continue  to 
carefully  evaluate  their  relationships  to  ensure  that 
the  public  maintains  confidence  in  the  integrity  of 
financial  reporting,  the  Commission  is  withdrawing 
that  release  because  if  may  confuse  independent 
accountants,  audit  committees  and  others  who  are 
trying  to  evaluate  services  performed  or  to  be 
performed  by  the  accountants.  Moreover,  the 
Commission  believes  it  has  achieved  its  objective  in 
issuing  (the  interpretive  release].  Accountants  and 
their  self-regulatory  structure,  audit  committees, 
boards  of  directors  and  managements  are  aware  of 
the  Commission's  views  on  accountants' 
independence  and  should  be  sensitive  to  the 
possible  impact  on  independence  of  nonaudit 
services  performed  by  accountants.  The 
Commission  believes  it  should  be  able  to  rely  on 
these  persons  to  ensure  adequate  consideration  of 
the  impact  on  accountants'  independence  of 
nonaudit  services  because  they  share  the 
responsibility  to  assure  that  the  public  maintains 
confidence  in  the  independence  of  accountants. 


disclosure  requirement, ^^  Among  other 
reasons,  our  review  of  proxy  disclosures 
convinced  us  that  accounting  firms  were 
not  providing  extensive  non-audit 
services  to  their  audit  clients.  Our 
review  of  the  1979  and  1980  proxy 
disclosures  of  approximately  1,200 
registrants  showed  that  fees  paid  by 
audit  clients  for  non-audit  services 
generally  constituted  a  relatively  small 
fraction  of  registrants'  audit  fees.^"  In 
addition,  we  noted  that,  even  without 
the  proxy  disclosure  requirement, 
investors  had  access  to  useful  data 
concerning  the  relative  levels  of  audit 
and  non-audit  services  provided  by 
firms  to  their  audit  clients.  In  particular, 
we  noted  that  summarized  information 
regarding  the  relationship  between  MAS 
and  audit  fees  was  provided  to  the 
SECPS  by  member  firms  and  was 
publicly  available.  We  also  concluded 
that  the  efforts  of  audit  committees  and 
the  accoimting  profession  to  monitor 
firms'  provision  of  non-audit  services 
generally  had  been  effective. 

As  discussed  above,  however,  in 
recent  years  there  has  been  a  dramatic 
growth  in  the  number  of  non-audit 
services  provided  to  audit  clients  and 
the  magnitude  of  fees  paid  for  non-audit 
services. ^'  Moreover,  there  may  be  less 
information  available  to  investors  about 
these  services  since  the  SECPS  has 
stopped  publishing  information  about 
audit  firms'  provision  of  non-audit 
services.  Further,  information  provided 
by  the  SECPS  describes  the  mix  of 
services  provided  by  an  accounting  firm 
to  all  of  its  clients,  while  an  investor 
generally  is  primarily  interested  in  the 
services  provided  to  an  individual 
company.  This  information  is  not 
currently  available. 

Under  circumstances  where  investors 
have  less  information  about  a  matter 
that  has  become  more  important,  we 
believe  a  disclosure  requirement  may 
once  again  prove  useful  to  investors. 
Accordingly,  we  propose  to  reinstate  a 
requirement  that  companies  include  in 
their  proxy  statements  certain 
disclosures  about  non-audit  services 
provided  by  their  auditors  during  the 
last  fiscal  year.  As  we  did  while  the 
requirement  was  in  effect  twenty  years 
ago,  we  expect  that  both  we  and 
investors  will  learn  from  these 
disclosures  and  that  they  will  have  an 
impact  on  audit  committees,  investors. 


and  accounting  firms.''-  Disclosure  may 
be  particularly  effective  now  that 
investors  have  unprecedented  access  to 
information  about  companies  in  which 
they  invest  We  belie\'e  that  investors 
should  have  access  to  information 
regarding  the  company's  auditors  when 
making  investment  decisions  and  when 
voting  to  elect,  approve,  or  ratif\'  the 
selection  of.  the  accounting  firm  as  the 
principal  auditor  of  a  company's 
financial  statements. 

We  also  believe  that  audit 
committees,  as  well  as  management, 
should  engage  in  active  discussions  of 
independence  issues  with  the  outside 
auditors.  According  to  the  Blue  Ribbon 
Report,  "If  the  audit  committee  is  to 
effectively  accomplish  its  task  of 
overseeing  the  financial  reporting 
process,  it  must  rely,  in  part,  on  the 
work,  guidance  and  judgment  of  the 
outside  auditor.  Integral  to  this  reliance 
is  the  requirement  that  the  outside 
auditors  perform  their  service  without 
being  affected  by  economic  or  other 
interests  that  would  call  into  question 
their  objectivity  and,  accordingly,  the 
reliability  of  their  attestation  "  ^^ 

Recently,  the  ISB  adopted  ISB 
Standard  No   1,  which  requires  each 
auditor  to  disclose  in  writing  to  it^ 
client's  audit  committee,  all 
relationships  between  the  auditor  and 
the  company  that,  in  the  auditor's 
judgment, s-*  reasonably  may  be  thought 
to  bear  on  independence,  and  to  discuss 
the  auditor's  independence  with  the 
audit  committee"^  Furthermore,  we 
recently  adopted  new  disclosure  rules 
regarding  audit  committees  and  auditor 
reviews  of  interim  financial 
information,  in  response  to 
recommendations  made  by  the  Blue 
Ribbon  Committee. ''*'  These  new  rules 


ASR  No.  296.  supra  note  23. 

••"Rescission  of  Certain  Accounting  Series 
Releases  and  Adoption  of  Amendments  to  Certain 
Rules  of  Regulation  S-X  Relating  to  Disclosure  of 
Maturities  of  Long-Term  Obligations,"  ASR  No.  297 
(Aug.  20.  1981). 

"ASR  No.  296.  supra  note  23. 

•>  See  supra  Section  Q.C;  see  also  Appendix  B. 


"The  effect  of  the  proposed  disclosure  would  be 
similar  to  disclosure  of  management's  discussion 
and  analysis  of  financial  condition  and  results  of 
operations.  See  Item  303  of  Regulation  S-K.  17  CFR 
229.303. 

"Blue  Ribbon  Report,  supra  note  31.  at  40. 

»<  In  a  letter  to  the  SECPS,  ISB  Chairman  William 
Allen  clarified  the  use  of  the  auditor's  judgment 
under  the  standard  He  stated: 

[Ijn  asking  itself  whether  a  fact  or  relationship  is 
material  in  this  setting  the  auditor  may  not  rely  on 
its  professional  judgment  that  such  fact  or 
relationship  does  not  constitute  an  impairment  of 
independence.  Rather  the  auditor  is  to  ask,  in  its 
informed  good  faith  view,  whether  the  members  of 
the  audit  conunittee  who  represent  reasonable 
investors,  would  regard  the  fact  in  question  as 
bearing  upon  the  board's  judgment  of  auditor 
independence. 

Letter  from  William  T.  Allen.  Chairman.  ISB,  to 
Mr-  Michael  A.  Conway.  Chairman.  Executive 
Committee.  SECPS.  dated  Feb.  8.  1999.  We  believe 
that  Chairman  Allen's  interpretation  is  appropriate. 

**ISB  Standard  No.  1.  "Independence 
Discussions  with  Audit  Committees"  (Jan.  1999). 

^  "Audit  Committee  Disclosure,"  Exchange  Act 
Rel.  No,  42266  (Dec.  22,  1999).  Companies  also 
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require  that  companies  include  in  their 
proxy  statements  reports  of  their  audit 
conunittees  that  state  whether,  among 
other  things,  the  audit  committees  have 
received  the  written  disclosures  and  the 
letter  from  the  independent  auditors 
required  by  ISB  Standard  No.  1,9^  and 
discussed  with  the  auditors  the 
auditors'  independence.  Oiu-  new 
requirements,  and  the  new  requirements 
of  the  ISB,  the  New  York  Stock 
Exchange,  the  National  Association  of 
Securities  Dealers.  Inc.  and  the 
American  Stock  Exchange  9"  should 
encourage  auditors,  audit  committees, 
and  management  to  have  robust  and 
probmg  discussion  of  all  issues  that 
might  affect  investors'  views  of  the 
auditor's  independence. 

D.  The  Need  for  a  More  Accessible 
Auditor  Independence  Framework 

Currently,  our  auditor  independence 
requirements  are  found  in  various 
Commission  rules  and  interpretations. 
These  have  been  supplemented  over  the 
years  by  staff  letters,  staff  reports,  and 
ethics  rulings  by  the  accounting 
profession. 9«  Current  Rule  2-01  of 
Regulation  S-X  sets  forth  the 
circumstances  under  which  we  will  not 
recognize  an  accountant  as 
independent.  10"  Because  Rule  2-01  does 


should  note  the  requirement  to  disclose  interests 
and  relationships  with  its  auditors  under  Item  509 
of  Regulation  S-K,  17  CFR  229.509,  and  Item  509 
of  Regulation  S-B.  17  CFR  228.509. 

»'  ISB  Standard  No.  1,  supra  note  95. 

*"  Orders  Approving  Proposed  Rule  Changes  by 
AMEX,  NASD,  and  NYSE,  supra  note  18. 

*8  We  have  brought  a  number  of  enforcement 
cases  in  which  we  charged  auditors  with  violations 
of  the  independence  rules.  See,  e.g.,  In  the  Matter 
of  Pricewaterbouse  Coopers,  LLP,  AAER  No.  1098 
(Jan.  14,  1999);  In  the  Matter  of  Moore  Stephens,  et 
al..  AAER  No.  1135  (May  19, 1999). 

■ooRule  2-01  states: 

(a)  The  Commission  will  not  recognize  any 
person  as  a  certified  public  accountant  who  is  not 
duly  registered  and  in  good  standing  as  such  under 
the  laws  of  the  place  of  his  residence  or  principal 
office.  The  Commission  will  not  recognize  any 
person  as  a  public  accountant  who  is  not  in  good 
standing  and  entitled  to  practice  as  such  under  the 
laws  of  the  place  of  his  residence  or  principal 
office. 

(b)  The  Commission  will  not  recognize  any 
certified  public  accountant  or  public  accountant  as 
independent  who  is  not  in  fact  independent.  For 
example,  an  accountant  will  be  considered  not 
independent  with  respect  to  any  person  or  any  of 
its  parents,  its  subsidiaries,  or  other  affiliates  (1)  in 
which,  during  the  period  of  his  professional 
engagement  to  examine  the  financial  statements 
being  reported  on  or  at  the  date  of  his  report,  he, 
his  firm,  or  a  member  of  his  firm  had.  or  was 
committed  to  acquire,  any  direct  financial  interest 
or  any  material  indirect  financial  interest;  (2)  with 
which,  during  the  period  of  his  professional 
engagement  to  examine  the  financial  statements 
being  reported  on,  at  the  date  of  his  report  or  during 
the  period  covered  by  the  financial  statements,  he, 
his  firm,  or  a  member  of  his  firm  was  connected  as 

a  promoter,  underwriter,  voting  trustee,  director, 
officer,  or  employee.  A  firm's  independence  will 


not  address  particular  factual  situations, 
we  and  our  staff  have  issued 
interpretations  of  Rule  2-01  in  response 
to  public  companies'  questions  about 
particular  situations. 'O'  The  proposed 
revisions  to  Rule  2-01  would 
consolidate  and  make  more  accessible 
the  standards  for  auditor  independence 
under  the  federal  securities  laws, 
reemphasize  its  importance,  and 
provide  a  comprehensive  framework  for 
evaluating  auditor  independence.  The 
proposed  proxy  disclosures,  if  adopted, 
should  add  to  the  body  of  knowledge 
regarding  the  provision  of  non-audit 
services. 

The  new  rules  should  also  assist  the 
ISB  in  its  work.  In  FRR  No.  50. 102  ^e 
stated  that  we  would  look  to  the  ISB  to 
provide  leadership  in  improving  auditor 
independence  requirements  and  in 
establishing  and  maintaining  a  body  of 
independence  standards  applicable  to 
auditors  of  public  companies. '°3  In  the 


not  be  deemed  to  be  affected  adversely  where  a 
former  officer  or  employee  of  a  particular  person  is 
employed  by  or  becomes  a  partner,  shareholder  or 
other  principal  in  the  firm  and  such  individual  has 
completely  disassociated  himself  from  the  person 
and  its  affiliates  and  does  not  participate  in 
auditing  financial  statements  of  the  person  or  its 
affiliates  covering  any  period  of  his  employment  by 
the  person.  For  the  purposes  of  §  210.2-01(b),  the 
term  "member"  means  (ij  all  partners,  shareholders, 
and  other  principals  in  the  finn.  (ii)  any 
professional  employee  involved  in  providing  any 
professional  service  to  the  person,  its  parents, 
subsidiaries,  or  other  affihates,  and  (iii)  any. 
professional  employee  having  managerial 
responsibilities  and  located  in  the  engagement 
office  or  other  office  of  the  firm  which  participates 
in  a  significant  portion  of  the  audit. 

(c)  In  determining  whether  an  accountant  may  in 
fact  be  not  independent  with  respect  to  a  particular 
person,  the  Commission  wrill  give  appropriate 
consideration  to  all  relevant  circumstances, 
including  evidence  bearing  on  ail  relationships 
between  the  accountant  and  that  person  or  any 
affiliate  thereof,  and  will  not  confine  itself  to  the 
relationships  existing  in  coimection  with  the  filing 
of  reports  with  the  Commission. 
17  CFR  210.2-01. 

">>  Many  of  the  interpretations  are  reprinted  in 
Section  600  of  the  Codification.  These 
interpretations  include  selected  text  from  FRRs  that 
explain  the  background,  provide  interpretive 
guidance  for  disclosure  rules  that  promote  auditor 
independence,  and  describe  examples  in  which  the 
staff  and  the  Commission  made  a  determination 
about  a  particular  auditor's  independence. 
Although  the  Commission  updates  the  Codification 
to  include  the  text  from  releases  as  rules  are 
amended,  the  examples  in  the  Codification  have  not 
been  revised  since  1983.  See  FRR  No.  10,  supra 
note  8.  Since  1982,  instead  of  waiting  until  there 
are  a  sufficient  number  of  interpretations  to  warrant 
a  Commission  release  that  would  amend  the 
Codification,  the  Commission  staff  has  placed  its 
independence  interpretive  letters  in  a  file  where 
they  are  immediately  available  to  the  public.  See 
FRR  No.  33  (Oct.  17. 1988)  and  FRR  No.  4  (Oct.  14, 
1982). 
'02  FRR  No.  50  (Feb.  18,  1998). 
'"^  In  FRR  No.  50,  however,  we  said  that  we  were 
not  abdicating  our  responsibilities  in  this  area  and 
that  our  existing  authority  regarding  auditor 
independence  was  not  affected.  ISB  standards  and 
interpretations  do  not  take  precedence  over  our 


same  maimer,  we  previously  have 
endorsed  the  establishment  of  the 
Financial  Accounting  Standards  Board 
("FASB").io4  Among  other  things,  the 
ISB  sets  standards  and  its  staff  answers 
day-to-day  inquiries  regarding  the 
application  of  our  auditor  independence 
requirements  to  specific  situations 
confronting  auditors  and  their  clients. 

The  ISB  has  requested  more  guidance 
from  us.  For  example,  the  ISB  noted  in 
ISB  Standard  No.  2.io5  the  standard 
would  not  take  effect  until  the  SEC 
revises  its  rules  on  independence. 
Accordingly,  our  proposals  and  the 
attendant  modifications  to  the 
Codification,  if  adopted,  would  enhance 
the  ability  of  the  ISB  to  make  its 
standards  effective.  In  addition,  by 
providing  a  comprehensive  fi^mework, 
the  new  rules,  if  adopted,  should  assist 
the  ISB  in  making  future  decisions 
regarding  auditor  independence 
matters.  10** 

m.  Discussion  of  Proposed  Rules 

A.  Qualifications  of  Accountants 

Section  2-01(a)  would  remain 
imchanged  and  require  that  in  order  to 
practice  before  the  Commission  an 
auditor  must  be  in  good  standing  and 
entitled  to  practice  in  the  state  of  the 
auditor's  residence  or  principal  office. 
This  requirement  has  existed  since  the 
Federal  Trade  Commission  first  adopted 
rules  under  the  1933  Act.'o^  It 
acknowledges  our  deference  to  the 
states  for  the  licensing  of  public  and 
certified  public  accountants. 

B.  The  General  Standard  for  Auditor 
Independence 

Proposed  rule  2-01  (b)  sets  forth  the 
basic  test  of  an  auditor's  independence. 
Under  that  test,  we  will  not  recognize  as 
independent  an  accountant  who,  with 
respect  to  an  audit  client,  is  not,  or 
would  not  be  perceived  by  reasonable 
investors  to  be,  capable  of  exercising 
objective  and  impartial  judgment  on  all 


regulations  or  interpretations.  As  a  result,  if  an  ISB 
standard  conflicts  in  any  way  with  our  rules  or 
interpretations,  the  ISB  standard  or  interpretation 
does  not  take  effect  unless  or  until  we  amend  our 
existing  regulation.  See  FRR  50.  at  7  n.lO. 

«<"  See  ASR  No.  150  (Dec.  20,  1973)  (recognizing 
establishment  of  the  FASB);  ASR  No.  280  (Sept.  2, 
1980)  (commenting  on  FASB's  role  in  establishing 
and  improving  accounting  principles). 

""ISB  Standard  No.  2,  "Certain  Independence 
Implications  of  Audits  of  Mutual  Funds  and  Related 
Entities,"  at  2  1  5  (Dec.  1999). 

"*  See  generally  FRR  No.  50.  supra  note  102 
(regarding  SEC's  endorsement  of  ISB):  ISB. 
"Discussion  Memorandum  00-1:  A  Conceptual 
Framework  for  Auditor  Independence,"  at  1  (Feb. 
2000)  (regarding  the  purposes  of  a  conceptual 
framework). 

""  Federal  Trade  Commission,  Rules  and 
Regulations  Under  the  Securities  Act  of  1933.  art. 
14  (July  6, 1933). 
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issues  encompassed  within  the  auditor's 
engagement. '°8  The  general  standard  in 
paragraph  (b)  recognizes  that  an  auditor 
must  be  independent  in  fact  and 
appearance.  Appearance  is  measured  by 
reference  to  reasonable  investors 
knowing  all  the  relevant  circumstances. 
As  noted  above, '"^^  independence  in  fact 
and  the  appearance  of  independence  are 
inseparable. 

To  make  the  general  standard  more 
specific,  paragraph  (b)  identifies  foiu- 
governing  principles  for  determining 
when  an  auditor  is  not  independent. 
The  four  principles  incorporate 
situations  that  we  believe  reasonable 
investors  would  agree  impair  an 
auditor's  independence.  "They  are  when 
the  auditor: 

•  Has  a  mutual  or  conflicting  interest 
with  the  audit  client,' '° 

•  Audits  the  accountant's  own 
work,"^ 

•  Functions  as  management  or  an 
employee  of  the  audit  client,"  ^  or 

•  Acts  as  an  advocate  for  the  audit 
client.^  13 

We  believe  these  four  basic  principles 
provide  a  framework  for  analyzing 
auditor  independence  issues,  in  that 
actions  inconsistent  with  one  or  more  of 
these  principles  would  result  in  a  lack 
of  auditor  independence.  We  apply 
these  principles  in  the  remainder  of  the 
rules. 

We  request  comment  on  the  general 
standard  and  the  four  proposed 
principles.  Do  these  four  principles 
appropriately  address  the  concept  of 
auditor  independence?  If  not,  why  not? 
Please  describe  any  alternative 
formulation  and  why  it  is  preferable. 
Some  believe  a  basic  principle  of 
auditor  independence  is  that  the  auditor 
will  not  subordinate  his  or  her  judgment 
to  others."*  Should  this  be  included  in 
the  proposed  principles?  Are  there 
additional  principles  that  should  be 
included,  and,  if  so,  what  are  they,  and 


10*  Cf.  Staff  Report,  supra  note  23,  at  12-16.  See 
also  SEC,  Tenth  Annual  Report  of  the  Securities 
and  Exchange  Commission,  at  205-207  (1944), 
which  states: 

[Tlhe  Commission  has  found  an  accountant  to  be 
lacking  in  independence  with  respect  to  a  particular 
registrant  if  the  relationships  which  exist  between 
the  accountant  and  the  client  are  such  as  to  create 
a  reasonable  doubt  as  to  whether  the  accountant 
will  or  can  have  an  impartial  and  objective 
judgment  on  the  questions  confronting  him. 

^"^ See  supra  Section  n.B. 

""See.  e.g..  Codification  §§601.01  &  601.04. 

"•See,  e.g..  Codification  § 602.02.c.i. 

'"See.  e.g..  Rule  2-01(b).  17  CFR  210.2-01(b); 
Codification  §602.02.d. 

"^  See,  e.g.,  Arthur  Young,  supra  note  19,  at  819 
n.lS  (1984):  Codification  §§602.02.e.i  and  ii. 

"«  See  AICPA  Code  of  Professional  Conduct,  ET 
§  102.01  (regarding  integrity  and  objectivity). 


do  they  reflect  an  impairment  of 
independence? 

Should  the  concept  of  mutual  or 
conflicting  interests  be  limited  to 
economic  interests?  Would  that 
limitation  reach  areas  such  as 
employment  of  close  family  members  by 
an  audit  client?  What  forms  of  activities 
engaged  in  by  accountants  involve 
auditing  their  own  work?  What  forms  of 
activities  constitute  advocacy?  Are  there 
situations  in  which  an  auditor  may  act 
as  an  advocate  for  the  audit  client  that 
would  not  impair  the  auditor's 
independence?  If  so,  what  are  these,  and 
why  would  they  not  impair 
independence?  For  instance,  the 
principle  regarding  advocacy  is  not 
intended  to  prevent  the  accounting  firm 
from  explaining  or  defending  (in  court, 
if  necessary)  its  work  in  an  audit. 
Should  that  principle  be  modified  to 
make  that  explicit?  If  so,  how?  Should 
accounting  firms  be  permitted  to  lobby 
for  an  audit  client  before  Congress,  state 
legislatures,  regulatory  agencies,  or 
other  similar  bodies? 

C.  Specific  Applications  of  the 
Independence  Standard 

Proposed  rule  2-0 1(c)  ties  the  general 
standard  and  four  principles  of 
paragraph  (b)  to  specific  applications. "^ 
It  provides  that  an  accountant  is  not 
independent  under  the  standard  of 
paragraph  (b)  if,  during  the  audit  and 
professional  engagement  period,  the 
accountant  has  any  of  the  financial, 
emplojrment  or  business  relationships 
with,  provides  certain  non-audit 
services  to,  or  receives  a  contingent  fee 
from,  the  accountEmt's  audit  client  or  an 
affiliate  of  the  audit  client,  as  specified 
in  paragraphs  (c)(1)  through  (c)(5),  or 
otherwise  does  not  comply  with  the 
standard  of  paragraph  (b).  Paragraph.s 
(c)(1)  through  (c)(5)  address  separately 
situations  in  which  an  accountant  is  not 
independent  of  an  audit  client  because 
of:  (i)  A  financial  relationship,  (ii)  an 
employment  relationship,  (iii)  a 
business  relationship,  (iv)  the  provision 
of  non-audit  services,  or  (v)  the  receipt 
of  contingent  fees."^ 

While  paragraph  (c)  specifies  a 
number  of  the  relationships  and  other 
situations  that  might  impair  an  auditor's 
independence,  this  list  is  not 
exhaustive.  We  cannot  foresee  all 
situations  in  which  an  auditor  might 
lack  independence.  Accordingly, 
paragraph  (c)  includes  a  catch-all 
reference  to  any  other  situation  in 
which  an  accountant  "otherwise  does 


not  comply  with  the  standard  of 
paragraph  (b)  of  this  section."  "^ 

Auditor  independence  is  more  than  a 
requirement  imposed  by  the  federal 
securities  laws.  Accountants  have  both 
a  professional  and  ethical  duty  to 
remain  independent  nf  their  audit 
clients,"**  including  an  obligation  to 
"avoid  situations  that  may  lead 
outsiders  to  doubt  their 
independence."  "^  Accordingly, 
accoimtants  mav  have  to  take  steps  to 
remain  independent  even  if  the  steps 
are  not  specified  in  proposed  rule  2-01. 

In  certain  situations,  the  best  course 
may  be  for  the  accountant  to  ask  to  be 
removed  from  the  audit  engagement. 
Neither  we  nor  the  profession's 
standards-setters  can  foresee  every 
business  or  employment  relationship,  or 
investment  that  could  affect  the 
hundreds  of  decisions  that  an  auditor 
must  make  during  the  course  of  an 
audit.  On  occasion,  there  may  be  a 
relationship,  apart  from  those 
contemplated  by  any  standard  or  rule, 
that  has  an  important  meaning  to  an 
individual  accountant  and  could  create, 
or  be  viewed  as  creating,  a  conflict  with 
the  accountant's  duty  to  investors. ' 2° 
We  therefore  encourage  accountants  to 
seek  to  recuse  themselves  from  any 
review,  audit,  or  attest  engagement  if 
reasonable  investors  would  view  the 
accountant  s  ability  to  exercise  objective 
and  impartial  judgment  as  compromised 
by  anv  personal,  financial,  or  business 
relationship,  whether  or  not  specifically 
discussed  in  the  Commission's,  the 
ISB's.  or  the  profession's  rules. 

Paragraphs  (b)  and  fc)  require  the 
accountant  to  be  independent  "during 
the  audit  and  professional  engagement 
period."  '^'  This  term  is  defined  in 
proposed  rule  2-01{f)(6)  to  mean  the 
period  covered  by  any  financial 
statements  being  audited  or  reviewed, 
and  the  period  during  which  the  auditor 
is  engaged  either  to  review  or  audit 
financial  statements  or  to  prepare  a 
report  filed  with  us.  including  at  the 


35. 


^"  See  illustrations  in  Appendix  C,  supra  note 


>  >s  A  number  of  the  specified  situations  are  based 
on  examples  in  the  current  Codification  and  the 
AICPA  and  SESPS  membership  rules. 


1"  We  anticipate  that  the  ISB  and.  when 
appropriate,  our  staff,  will  continue  to  implement 
and  apply  these  principles  to  new  and  evolving 
transactions  and  events  in  the  future. 

"•  See  AICPA  SAS  No.  1,  AU  §220.03;  AICPA 
Code  of  Professional  Conduct.  ET  §  101.  Of  course, 
accountants  also  have  to  comply  with  applicable 
state  law  on  independence.  Id. 

'■»  AICPA  SAS  No.  1.  AU  §220.03. 

120  Cf.  AUSA  Life  Ins.  Co.  v.  Ernst  &  Young,  206 
F.3d  202  (2d  Cir.  2000)  (noting  "E&Y's  failure  lay 
in  the  seeming  spinelessness"  of  the  audit 
engagement  partner  and  that  "Iplart  of  the  problem 
was  undoubtedly  the  close  personal  relationship 
between"  that  partner  and  the  company's  chief 
executive  officer,  a  former  co-partner  in  the  firm) 
(quoting  991  F.  Supp.  234.  248  (S.D.N.Y.  1997) 
(district  court  opinion)). 

"'  AICPA  Code  of  Professional  Conduct.  ET 
§  101.02  (as  revised  Feb.  28.  1998). 
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date  of  the  audit  report. '22  xhe  use  of 
the  word  "during"  in  paragraphs  (b)  and 
(c)  is  intended  to  make  clear  that  an 
accountant  will  lack  independence  if, 
for  example,  he  or  she  is  independent  at 
the  outset  of  the  engagement  but 
acquires  a  financial  interest  in  the  audit 
client  during  the  engagement. 

1   Financial  Relationships 

Proposed  rule  2-01{c)(l)  sets  forth  the 
general  rule  regarding  financial 
relationships  that  impair  independence 
and  is  substantially  similar  to  current 
Rule  2-01  fb)   Both  state  that  a  direct  or 
material  indirect  financial  interest  in  an 
audit  client  will  impair  an  auditor's 
independence  with  respect  to  that  audit 
client.  The  remainder  of  paragraph  (c)  of 
the  proposed  rule  provides  a  non- 
exclusive list  of  relationships  in  which 
an  accountant  has  a  direct  or  material 
indirect  financial  interest  in  an  audit 
client  and  is,  therefore,  not 
independent.  Accountants  should  not 
assume  that  financial  interests  not 
specifically  described  in  (c)(i)  through 
(c){iv)  do  not  impair  independence. 

(a)  Investment  in  audit  client. 
Proposed  rule  2-01(c)(l)(i)  provides  that 
an  accountant  is  not  independent  with 
respect  to  an  audit  client  if  the 
accounting  firm,  any  covered  person  in 
the  firm,  or  any  immediate  family 
member  of  any  covered  person  has  any 
direct  investment  in  the  audit  client  or 
in  an  affiliate  of  the  audit  client.  Under 
current  rules,  the  'direct  financial 
interest"  requirement  prevents  all 
partners  in  an  accounting  firm,  all 
managers  in  the  office  performing  the 
audit,  and  all  persons  on  the 
engagement  team,  from  having  any 
financial  interest  in  the  audit  client. 
This  approach  was  intended  to  give 
effect  to  the  principle  of  lovalty  that  the 
firm  and  all  of  its  employees  owe  to 
public  investors.  It  is  based  on  the  belief 
that  the  public  generally  perceives  a 
firm  as  one  entitv  in  which  individuals 
may  have  equal  access  to  confidential 
client  information,  shared  confidences. 


>22  Proposed  rule  2-01(f)(61  states  that  the 
engagement  period  ends  when  the  registrant  or 
accountant  notifies  the  Commission  that  the 
registrant  is  no  longer  the  accountant's  audit  client. 
This  notice  typically  would  occur  when  the 
registrant  files  with  the  Commission  a  Form  8-K 
with  disclosures  under  Item  4  "Changes  in 
Registrant's  Certifying  Accountant."  In  some  cases, 
however,  a  Form  8-K  would  not  be  required,  such 
as  when  the  registrant  is  a  foreign  private  issuer  or 
when  the  audited  financial  statements  of  a  non- 
reporting  company  are  filed  upon  its  acquisition  by 
a  public  company.  Notification  to  the  Commission 
in  these  cases  would  occur  by  the  filing  of  the  next 
audited  financial  statements  of  the  foreign  private 
issuer  or  the  successor  corporation.  Registrants  or 
auditors  in  these  situations,  however,  may  provide 
earlier  notice  to  the  Commission  on  Form  fr-K  or 
other  appropriate  means. 


and  common  personal  and  financial 
interests. 

Under  the  proposal,  as  under  the 
current  rules,  the  accounting  firm 
(including  its  affiliates,  such  as  its 
pension  plan)  caimot  have  a  direct 
investment  in  an  audit  client  and 
remain  independent  of  that  audit  client. 
The  proposal  otherwise  increases 
significantly  the  group  of  persons 
within  the  firm  who  can  invest  in  an 
audit  client  without  impairing  the 
auditor's  independence.  Under 
proposed  paragraph  (c)(l)(i),  the  group 
of  persons  who  cannot  invest  is  limited 
to  "covered  persons  in  the  firm"  and 
their  immediate  family  members.  As 
explained  in  greater  detail  below,  we 
define  "covered  persons"  in  proposed 
rule  2-0l{fl(13)  to  include  the  "audit 
engagement  team,"  those  in  the  "chain 
of  command,"  all  other  partners, 
principals,  shareholders,  or  professional 
employees  providing  any  professional 
service  to  the  audit  client  or  its  affiliate, 
and  any  other  partner,  principal,  or 
shareholder  in  an  "office"  that 
participates  in  a  significant  portion  of 
the  audit.^23  xjjg  proposal,  like  the 
current  rule,  would  attribute  all 
investments  by  a  covered  person's 
"inunediate  family  members" — that  is, 
the  covered  person's  spouse,  spousal 
equivalent,  and  dependents — to  the 
covered  person. '^'^ 

Paragraph  (c)(l)(i)(A)  applies  to  any 
direct  investment  in  an  audit  client 
"such  as  stocks,  bonds,  notes,  options, 
or  other  securities."  As  the  language  of 
the  rule  makes  clear,  this  is  not  an 
exclusive  list  of  all  covered  ownership 
interests.  In  addition,  as  under  current 
law,  the  rule  cannot  be  avoided  through 
indirect  means.  For  instance,  an 
accountant  who  carmot  have  a  direct 
investment  in  the  audit  client  by  virtue 
of  being  a  covered  person  in  the  firm, 
may  not  hold  the  investment  through  a 
corporation  or  as  a  member  of  an 
investment  club.i^s 

Under  paragraph  (c)(l){i)(A).  a  direct 
investment  in  an  affiliate  of  an  audit 
client  would  be  treated  the  same  as  an 
investment  in  the  audit  client.  "Affiliate 
of  the  audit  client"  is  defined  in 
proposed  rule  2-01(0(5)  to  mean  an 
entity  that  has  significant  influence  over 
the  audit  client,  or  over  which  the  audit 
client  has  significant  influence. '^e  chu. 


'23  See  infra  Section  m.I.lO.  for  a  complete 
discussion  of  the  term  "covered  persons  in  the 
firm." 

'2*  See  infra  Section  ID.I.ll.  for  a  complete 
discussion  of  the  term  "immediate  &mily 
members." 

^"  Compare  Codification  §602.02.b.ii  (Example 
1);  cf.  infra  Section  III.C.l.(a).  (regarding  indirect 
investments). 

■'^We  recognize  that  this  definition  of  affiliate  is 
different  bom  the  current  definition  in  Rule  1-02. 


concern  is  that,  in  both  cases,  there  is 
a  melding  of  financial  interests  and 
managerial  functions  of  the  entity  and 
the  audit  client  such  that  one  can 
influence  the  accounting  policies  and 
financial  transactions  of  the  other.  Once 
an  audit  client  can  exercise  "significant 
influence"  over  the  operating  or 
financial  policies  of  an  entity,  then 
under  GAAP, 1^7  information  fi-om  the 
financial  statements  of  that  entity  will 
be  reflected  in  the  financial  statements 
of  the  audit  client.  Similarly,  if  an  entity 
can  exercise  influence  over  the  audit 
client,  information  fi-om  the  audit 
client's  financial  statements  will  be 
reflected  in  the  entity's  financial 
statements.  In  this  case,  the  revenues 
and  income  of  the  audit  client  would 
directly  affect  the  earnings  of  the  entity 
in  which  the  accoimtant  has  an 
investment. 

Proposed  rule  2-01(c)(l)(i)(A)  applies 
only  to  a  limited  class  of  people,  namely 
an  accounting  firm,  as  well  as  covered 
persons  in  the  firm  and  members  of 
their  immediate  families.  Proposed  rule 
2-01(c)(l)(i)(B)  applies  to  a  larger  class 
of  people,  including  an  accounting 
firm's  partners,  principals,  shareholders, 
professional  employees,  and  their 
immediate  family  members,  the  close 
family  members  of  covered  persons  in 
the  firm, 128  and  any  "group"  of  the 
foregoing  persons. ^^9  Under  proposed 
rule  2-01(c)(l)(i)(B),  an  accountant  is 
not  independent  with  respect  to  an 
audit  client  when  any  such  person  or 
group  holds  more  than  five  percent  of 
an  audit  client's  outstanding  voting 
securities  or  otherwise  controls  the 
audit  client.  We  selected  the  five 
percent  level,  in  part,  because  it  triggers 
a  separate  filing  with  the 
Commission, 130  and  therefore,  in  certain 
circimistances,  the  accountant  will  have 
an  independent  means  of  knowing  the 
status  of  those  persons'  investments. 

Proposed  rule  2-01(c)(l)(i)(C)  is  a 
specialized  application  of  the  direct 
financial  interest  rule.  It  provides  that 
an  accoimtant  is  not  independent  when 


We  believe,  however,  that  the  revised  definition  is 
appropriate  in  the  context  of  our  proposals  in  this 
release. 

'2' Accounting  Principles  Board  ("APB")  Opinion 
No.  18,  "The  Equity  Method  of  Accounting  for 
Investments  in  Common  Stock."  at  1 17  (1971). 

"■  See  infra  Section  HI. 1.9.  for  a  complete 
discussion  of  the  term  "close  family  members". 

'""Group"  is  defined  in  proposed  rule  2- 
01(f)(14)  to  mean  when  two  or  more  persons  act 
together  for  the  purposes  of  acquiring,  holding, 
voting,  or  disposing  of  securities  of  a  registrant. 
This  definition  is  based  on  Exchange  Act  Rule  13d- 
5(b)(1). 

""Schedules  13D  and  13G,  17  CFR  240.13d-l. 
Schedules  13D  and  13G  are  intended  to  alert  the 
market  to  accumulations  of  a  public  company's 
securities  that  might  indicate  a  potential  change  of 
control  of  the  company. 
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the  accounting  firm,  any  covered  person 
in  the  firm,  or  any  covered  person's 
immediate  family  member  serves  as 
voting  trustee  of  a  trust  or  executor  of 
an  estate  containing  the  securities  of  an 
audit  client.  In  these  positions,  the  firm 
or  person  typically  makes  investment 
decisions,  or  participates  in  making 
investment  decisions,  concerning  the 
securities  of  the  audit  client.  In  this  role, 
the  firm  or  person  typically  has  a 
fiduciary  duty  to  preserve  or  maximize 
the  value  of  the  assets.  We  believe  that 
this  warrants  treating  the  trustee  or 
executor's  interest  as  a  direct  financial 
interest  in  the  audit  client  and  deeming 
the  auditor's  independence  impaired. 

Proposed  rule  2-01{c)(l)(i)(D)  covers 
material  indirect  investments  in  an 
audit  client.  It  describes  the 
circumstances  in  which  independence 
is  impaired  because  of  investments  by 
the  accounting  firm,  any  covered  person 
in  the  firm,  any  immediate  family 
member  of  a  covered  person,  or  any 
group  of  these  people  in:  (i)  Non-client 
entities  that  have  an  investment  in  an 
audit  client  ("non-client  investors"),  or 
(ii)  companies  in  which  an  audit  client 
also  has  invested  ("common  investees"). 
The  current  rule  generally  recognizes 
that  these  investments  create  a 
mutuality  of  interest  if  the  auditor  or  the 
audit  client  owns  more  than  five  percent 
of  the  entity's  equity  securities. '^i 

In  both  the  "non-client  investor"  and 

"common  investee"  scenarios,  an 

intermediary  is  placed  between  the 

auditor  and  the  audit  client.  In  one  case, 

the  auditor  has  invested  in  an  entity 

that,  in  turn,  has  invested  in  the  audit 

client.  In  the  other,  the  auditor  and  the 

audit  client  are  linked  through  a  mutual 

financial  interest  in  seeing  their 

common  investment  grow  and  prosper. 

Because  these  financial  ties  are  indirect, 

we  believe  that  use  of  a  materiality 

threshold  continues  to  be  appropriate. 

Accordingly,  under  the  proposed  rule, 

accounting  firms,  covered  persons,  and 

covered  persons'  immediate  families 

can  own  up  to  five  percent  of  an  entity 

that  invests  in  an  audit  client  or  of  an 

investee  in  which  an  audit  cUent  also 
invests.  132 


'"Codification  §602.02.b.iii.  We  have  used  the 
term  "material"  in  our  proposed  rules  in  the  sense 
that  it  has  be«n  used  in  our  current  independence 
rules.  See,  e.g.,  ASR  No.  79  (Apr.  8,  1958).  This 
should  not  be  confused  with  the  meaning  of  the 
term  "material"  in  other  federal  securities  law 
contexts.  See  Staff  Accounting  Bulletin  No.  99 
(Aug.  13, 1999). 

'"Paragraph  (c)(l)(i)(D)(J)  and  (2)  refer  to 
"ownership"  of  an  entity.  Ownership  interest  is 
determined  based  on  the  form  of  organization.  For 
example,  for  a  corporation,  ownership  is  based  on 
ownership  of  a  class  of  voting  securities.  For  a 
partnership,  ownership  is  based  on  ownership  of  a 
partnership  interest  or  unit. 


It  should  be  remembered,  however, 
that  should  the  "non-client  investor"  or 
the  "common  investee"  become  an 
affiliate  of  the  audit  client,  then  as 
described  under  paragraph  (A)  regarding 
direct  investments,  the  auditor  may  not 
have  any  investment  in  the  intermediary 
entity.  For  example,  assume  auditor  A 
invests  in  non-client  company  B,  which 
owns  an  equity  interest  in  audit  client 
C.  A  may  own  up  to  five  percent  of  the 
equity  of  B  without  impairing  its 
independence  from  C,  provided  B  does 
not  "significantly  influence"  or  is  not 
"significantly  influenced"  by  C.  As 
discussed  above,  if  such  significant 
influence  exists,  then  B  is  an  affiliate  of 
C  and,  under  paragraph  (A)  regarding 
direct  investments,  A  may  not  invest  in 
B  without  impairing  its  independence 
from  C.  Similarly,  assume  auditor  A 
invests  in  non-client  company  Z,  and 
audit  client  C  also  invests  in  company 
Z.  A  may  own  up  to  five  percent  of  the 
equity  of  company  Z  without  impairing 
its  independence  from  C,  provided  Z 
does  not  "significantly  influence"  or  is 
not  "significantly  influenced"  by  C. 

Proposed  rule  2-01(c)(l)(i)(D)  does 
not  make  a  distinction  for  an  indirect 
investment  in  an  audit  client  by  an 
auditor  through  an  investment 
company.  As  a  result,  an  auditor  would 
not  be  independent  if  the  auditor  owns 
more  than  5%  of  the  outstanding  stock 
of  an  investment  company  and  the 
investment  company  holds  an 
investment  in  an  audit  client. ^^^  The 
proposed  rule,  however,  does  not 
impose  a  limit  on  the  portion  of  an 
investee  company's  (including  an 
investment  company's)  assets  that  may 
be  invested  in  the  audit  client,  assuming 
the  auditor  owns  less  than  five  percent 
of  the  investee  company  and  the 
investee  is  not  an  affiliate  of  the  audit 
client.  For  example,  an  operating 
company  or  an  investment  company 
(Company  A)  could  have  a  significant 
portion  of  its  assets  invested  in 
Company  B,  and  an  auditor  could  own 
up  to  five  percent  of  Company  A's  stock 
and  audit  Company  B,  so  long  as  B  is 
not  an  affiliate  of  A. 

We  considered  limiting  the  portion  of 
an  investee  company's  assets  that  could 
be  invested  in  an  audit  client  without 
impairing  auditor  independence.  We 
request  comment  on  whether  there 
should  be  a  limit  on  the  portion  of  an 
investee's  total  assets  that  can  be 
invested  in  an  audit  client  without 
independence  being  impaired  in 
addition  to,  or  in  place  of,  the  proposed 


indirect  investment  test.  If  so,  where 
should  the  limit  be  set?  Would  a  10% 
or  25%  level  be  appropriate? 

If  we  use  that  approach,  should  the 
rule  for  registered  investment 
companies  turn  on  their  diversification 
status? '3*  Limitations  on  material 
indirect  investments  in  an  audit  client 
may  be  difficult  for  auditors  to  apply  in 
practice  when  they  invest  in  an 
investment  company.  Auditors  have  no 
easy  way  to  determine  how  much  of  an 
investment  company's  assets  are 
invested  in  an  audit  client  or  how  much 
of  an  issuer's  securities  are  owned  by  an 
investment  company  because  many 
investment  companies'  portfolios 
change  fi:«quently.  Because  funds  are 
required  to  disclose  their  diversification 
status  in  their  registration  statements, 
accountants  could  easily  determine,  by 
looking  at  a  fund's  registration 
statement,  whether  an  investment  in  the 
fund  by  the  accounting  firm,  a  covered 
person  in  the  firm  or  such  person's 
immediate  family  might  impair  an 
accountant's  independence  under  the 
rule.  Should  we  permit  an  investment  in 
any  registered  investment  company  that 
is  "diversified  "  under  the  ICA,  provided 
it  is  not  part  of  the  same  investment 
company  complex  as  an  audit  client?  ^'^ 
Would  this  be  one  way  to  prevent 
inadvertent  violations  of  the 
independence  rules? 

We  solicit  comment  on  all  aspects  of 
the  financial  interest  rules  in  paragraph 
(c)(l)(i).  In  particular,  would  reasonable 
investors  be  concerned  that  investments 
of  the  sort  described  in  this  section 
would  impair  an  auditor's 
independence?  Should  the  restrictions 
on  financial  ownership  interests  apply 
to  all  partners  (but  not  their  immediate 
family  or  emplovees  of  the  firm)  of  an 
audit  firm,  as  the  partners  represent  the 
partnership? 

Is  the  five  percent  threshold  for 
financial  interest  in  an  audit  client  by 
persons  who  do  not  influence  the  audit 
appropriate?  For  example,  would 
reasonable  investors  perceive  a  firm's 
independence  to  be  impaired  if  a 
partner  or  employee  in  an  office  that  did 
not  work  on  the  audit,  held  four  percent 
of  the  audit  client'  If  the  five  percent 
threshold  is  not  appropriate,  what 
threshold  is  appropriate,  and  which 
individuals  should  be  subject  to  the 
restriction? 


"^  Also,  an  auditor  would  not  be  able  to  invest 
in  an  investment  company  if  the  investment 
company  is  an  affiliate  of  the  audit  client.  See 
proposed  rule  2-01(c)(l)(i)(A). 


'^^  Generally,  a  diversified  management 
investment  company  is  a  company  that  with  respect 
to  75%  of  its  total  assets  may  not  invest  more  than 
5%  of  its  total  assets  in  a  single  issuer  and  may  not 
own  more  than  10%  of  the  outstanding  securities 
of  a  single  issuer.  See  SecUon  5(b)(1)  of  the  ICA,  15 
U.S.C.  80a-5(b). 

>35  See  infra  Section  III.I.12.  for  a  discussion  of 
the  "investment  company  complex"  definition. 
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Furthermore,  is  it  appropriate  to  base 
thf  determination,  as  we  do,  on 
ownership  of  five  percent  or  more  of  a 
cumpanv's  equity  securities?  Should  we 
be  more  specific  and  indicate  whether 
to  account  for  common  and  preferred 
shares,  and  voting  and  non-voting 
shares?  If  so,  what  t\'pes  of  shares 
should  be  included  (i.e.,  voting  shares 
only)?  If  the  determination  depends  on 
ownership  of  outstanding  voting  shares, 
should  all  shares,  regardless  of  the 
number  of  votes  different  classes  of 
shares  have,  count  the  same? 

Would  reasonable  investors  perceive 
an  accountant's  independence  to  be 
impaired  if  any  partner,  shareholder,  or 
professional  employee  of  the 
accountant's  firm  has  an  investment  in 
an  audit  client  that  is  more  than  five 
percent  of  the  individual's  net  worth, 
even  if  it  represents  less  than  five 
percent  of  the  ownership  of  the  audit 
client's  equity  securities? 

Suppose  that  ABC  Accounting  Firm 
audits  XYZ  Corp  Partner  A  is  a  covered 
person  in  the  firm  for  the  XYZ  audit.  In 
the  following  situations,  would  a 
reasonable  investor  be  concerned  about 
the  independence  of  the  auditor: 

(i)  A  grandchild  of  Partner  A  owns 
more  than  five  percent  of  the  equity  of 
XYZ  Corp; 

fii)  Partner  A's  siblings  each  own  four 
percent  of  the  equity  of  XYZ  Corp.  The 
siblings  do  not  act  together  in  their 
investment  activities  in  such  a  way  as 
to  constitute  a  group  under  the 
proposed  definition  of  group; 

(iii)  Partner  As  brother-in-law  owns 
ten  percent  of  the  equity  of  XYZ  Corp; 

(iv)  Partner  As  sister-in-law  owns  20 
percent  of  the  equity  of  XYZ  Corp;  or 

(v)  Five  partners  of  ABC  Accounting 
Firm,  none  of  whom  are  covered 
persons  and  not  acting  as  a  "group," 
each  own  four  percent  of  the  equity  of 
XYZ  Corp. 

Are  there  other  persons  whose 
investment  in  the  XYZ  Corp  may  cause 
concern  regarding  the  independence  of 
Partner  A? 

We  solicit  comment  on  all  aspects  of 
the  proposals  regarding  investments  in 
audit  clients  in  paragraph  (c)(l)(i){D). 
Do  investments  in  an  intermediarv' 
affect  the  auditor's  independence  when 
the  intermediary-  has  an  investment  in 
an  audit  client  that  an  auditor  could  not 
have  directly  without  impairing  the 
auditor's  independence'  If  the  auditor 
has  an  investment  greater  than  five 
percent  in  the  intermediary,  but  the 
intermediary  has  an  investment  in  the 
audit  client  that  is  less  than  five  percent 
of  the  audit  client,  is  the  auditor's 
independence  impaired'  What  if  the 
intermediary's  investment  is  less  than 


five  percent  of  the  audit  client  but 
material  to  the  auditor  or  intermediary? 

Suppose  that  the  pension  fund  of  ABC 
Accounting  Firm  has  a  4.9  percent 
ownership  of  DEF  Corp.  DEF  is  not  an 
audit  client  of  ABC.  DEF  in  turn  has  a 
substantial  investment  in  XYZ  Corp..  an 
audit  client  of  ABC.  DEF  and  XYZ  are 
not  affiliates.  Would  a  reasonable 
investor  perceive  that  the  accountant's 
independence  was  impaired?  Is  five 
percent  an  appropriate  threshold? 
Would  a  lower  threshold  enhance 
investor  confidence  in  auditor 
independence?  The  proposed  rule  on 
material  indirect  investments  includes 
investments  by  the  accounting  firm,  any 
covered  person  in  the  firm  or  any  of  his 
or  her  immediate  family  members,  or 
any  group  of  such  persons.  Should  other 
persons  be  included? 

Suppose  that  the  pension  fund  of  ABC 
Accounting  Firm  has  a  4.9  percent 
owmership  of  DEF  Corp.  DEF  is  not  an 
audit  client  of  ABC.  XYZ  Corp.,  an  audit 
client  of  ABC,  has  a  substantial 
investment  in  DEF.  but  XYZ  and  DEF 
are  not  affiliates.  Would  reasonable 
investors  perceive  that  the  accountant's 
independence  was  impaired?  The 
proposed  rule  includes  investments  by 
the  accounting  firm,  any  covered  person 
in  the  firm  or  any  of  his  or  her 
immediate  family  members,  or  any 
group  of  such  persons.  Should  other 
persons  be  included?  Are  there  any 
investments  that  you  believe  would 
impair  an  auditor's  independence  that 
the  proposed  rules  permit?  If  so,  what 
are  they,  and  why  do  they  raise 
independence  concerns? 

fb)  Other  financial  interests.  Proposed 
rule  2-01(cj(l)(ii)  describes  other 
financial  interests  of  an  auditor  that 
would  impair  an  auditor's 
independence  with  respect  to  an  audit 
client  because  they  create  a  debtor- 
creditor  relationship  or  other 
commingling  of  the  financial  interests  of 
the  auditor  and  the  audit  client.  In  some 
situations  [e.g..  bank  deposits  or 
insurance),  the  continued  viability  of 
the  audit  client  may  be  necessary  for 
protection  of  the  auditor's  own  assets  or 
for  the  auditor  to  receive  a  benefit  (e.g., 
insurance  claim).  These  situations 
reasonably  may  be  viewed  as  creating  a 
self-interest  that  competes  with  the 
auditor's  obligation  to  serve  only 
investors'  interests.  We  discuss  several 
of  these  situations  here. 

(i)  Loans' debtor-creditor 
relationships.  The  proposals  provide 
that  the  accountant  will  not  be 
independent  when  the  accounting  firm, 
or  any  covered  person  in  the  accounting 
firm,  or  any  of  the  covered  person's 
immediate  family  members  has  any  loan 
(including  any  margin  loan)  to  or  from 


an  audit  client,  the  officers  of  an  audit 
client  or  an  affiliate  of  an  audit  client, 
the  directors  of  an  audit  client  or  an 
affiliate  of  an  audit  client,  or  record  or 
beneficial  owners  of  more  than  five 
percent  of  the  equity  secxmties  of  an 
audit  client  or  its  affiliate.  We 
considered  adding  to  the  proposal  the 
AICPA's  Ethics  Ruling  on  loans  to  or 
from  audit  clients. ^^^  The  ruling 
indicates  that  any  loan  would  impair 
the  auditor's  independence,  unless  the 
loan  was  from  a  financial  institution; 
acquired  in  accordance  with  that 
institution's  normal  lending  procedures, 
terms  and  requirements;  kept  current  as 
to  all  its  terms;  and,  was:  (1)  An 
automobile  loan  or  lease  collateralized 
by  the  automobile;  (2)  a  loan  on  the  cash 
surrender  value  of  an  insurance  policy; 

(3)  a  "passbook  loan"  collateralized  by 
cash  deposits  at  the  same  institution;  or 

(4)  credit  cards  or  cash  advances  on 
checking  accounts  with  an  aggregate 
balance  not  paid  of  less  than  $5,000.  We 
are  proposing  a  more  liberal  approach 
since  our  proposal  sets  the  credit  card 
balance  threshold  at  $10,000,  permits  a 
mortgage  loan  not  obtained  during  the 
period  of  the  audit  or  professional 
engagement,  and  because,  unlike  the 
AICPA  ruling,  the  proposed  rule  covers 
only  the  relatively  small  group  of 
entities  and  people  that  could  influence 
the  audit. 

We  solicit  comment  on  our  approach 
to  loans.  Should  we  expand  the  rule  to 
cover  close  family  members  as  opposed 
to  just  immediate  family  members?  For 
example,  would  a  $1,000,000  home  loan 
from  an  audit  cUent  to  the  auditor's 
brother-in-law  be  perceived  as  affecting 
the  independence  of  the  audit  partner? 
Does  the  answer  change  if  the  loan  is 
unsecured?  Are  there  other  categories  of 
loans  that  should  be  excluded,  similar 
to  car  loans?  Are  there  circumstances 
imder  which  a  loan  to  or  from  an  audit 
client  would  not  impair  an  auditor's 
independence? 

(ii)  Savings  and  checking  accounts. 
The  proposals  provide  that  an 
accountant  will  not  be  independent 
when  the  accounting  firm,  or  any 
covered  person  in  the  accounting  firm, 
or  any  of  the  covered  person's 
immediate  family  members  has  any 
savings  or  checking  account  at  a  bank  or 
savings  and  loan  that  is  an  audit  client 
or  its  affiliate,  if  the  account  has  a 
balance  that  exceeds  the  amount 
insured  by  the  Federal  Deposit 
Insurance  Corporation  ["YDIC").  Would 
reasonable  investors  perceive  an 
accoimtant's  independence  to  be 


"*  See  AICPA  Code  of  Professional  Conduct.  ET 
§§  101.02,  101.07  (Ethics  Rulings  lOl-l-A-4,  101- 
5). 
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impaired  if  an  accountant  or  the 
accountant's  immediate  family  member 
has  any  savings  or  checking  account  at 
an  audit  client  or  the  audit  client's 
affiliate?  Would  an  accountant's 
independence  be  impaired  if  a  covered 
person  maintained  a  balance  in  a  non- 
federally  insured  bank  that  is  an  audit 
client?  Are  there  other  institutions  that 
are  similar  to  a  bank  or  savings  and  loan 
that  should  be  included?  Are  any  of  the 
risks  to  independence  mitigated  by 
depository  insiuance  similar  to  that 
provided  by  the  FDIC?  Why  or  why  not? 
Would  the  financial  condition  of  the 
bank  or  other  depository  institution 
affect  reasonable  investors'  perceptions? 

(iii)  Broker-dealer  accounts.  The 
proposals  provide  that  an  accountant 
will  not  be  independent  when  the 
accounting  firm,  or  any  covered  person 
in  the  accounting  firm,  or  any  of  the 
covered  person's  immediate  family 
members  has  any  brokerage  or  similar 
account  maintained  with  a  broker-dealer 
that  is  an  audit  client  or  an  affiliate  of 
an  audit  client  if  any  such  accounts 
include  any  asset  other  than  cash  or 
securities  (within  the  meaning  of 
"security"  provided  in  the  Securities 
Investor  Protection  Act  ("SIPA")),  or 
where  the  value  of  the  assets  in  the 
accounts  exceeds  the  amount  that  is 
subject  to  a  Securities  Investor 
Protection  Corporation  ("SIPC") 
advance  for  those  accounts,  under 
Section  9  of  SIPA.  Our  proposal  is 
rooted  in  a  concern  that,  to  the  extent 
that  the  assets  of  an  accountant  (or 
covered  persons  or  their  family 
members)  in  a  broker-dealer  account  are 
exposed  to  loss  in  the  event  of  the 
broker-dealer's  financial  failure,  the 
accountant  has  an  interest  in  the 
financial  condition  of  the  broker-dealer. 

When  an  accounting  firm,  a  covered 
person,  or  a  covered  person's  immediate 
family  member  maintains  such  accounts 
at  an  audit  client,  would  reasonable 
investors  perceive  that  auditor 
independence  is  impaired?  Should 
covered  persons  be  considered  not 
independent  if  they  have  an  account 
with  a  broker-dealer  that  is  an  audit 
client,  regardless  of  whether  the  assets 
in  the  account  are  subject  to  a  SIPC 
advance?  Are  there  better  ways  to 
identify  broker-dealer  accounts  that 
impair  an  auditor's  independence?  For 
example,  the  proposal's  provision  on 
loans  and  debtor-creditor  relationships 
provides  that  a  margin  loan  impairs  an 
auditor's  independence.  Should  the 
provision  concerning  broker-dealer 
accounts  state  that  maintaining  a  margin 
account  with  a  broker-dealer  impairs  an 
auditor's  independence  as  to  that 
broker-dealer,  whether  or  not  any 
margin  debt  exists?  Are  there  other 


types  of  accounts  that  might  be 
maintained  with  a  broker-dealer  that  the 
rule  should  specifically  identify  as 
impairments  to  independence?  If  so, 
what  types  of  accounts,  and  why  do 
they  impair,  or  appear  to  impair, 
independence? 

Should  the  rule  specifically  address 
short  positions,  or  the  writing  of 
options,  in  an  account  with  a  broker- 
dealer?  If  so,  should  the  rule  provide 
that  those  types  of  accoxmts,  when  held 
by  the  accounting  firm,  any  covered 
person  in  the  firm,  or  such  person's 
immediate  family  member,  impair 
independence  as  to  the  broker-dealer 
with  whom  the  account  is  maintained? 

Is  it  impractical  for  accountants  (and 
covered  persons  and  fcimily  members)  to 
monitor  whether  the  assets  in  their 
broker-dealer  accounts  are  within  the 
amounts  subject  to  a  SIPC  advance?  Are 
there  preferable  alternative  formulations 
that  would  accomplish  the  goal  of 
deeming  independence  to  be  impaired 
only  in  those  situations  where  the 
accounts  include  assets  that  are  exposed 
to  loss  in  the  event  the  broker-dealer 
fails?  Or  is  that  goal  too  narrow?  Should 
the  rule  impose  additional  limits  on 
accounts  even  though  the  assets  in  the 
accounts  stay  within  the  amounts 
subject  to  a  SIPC  advance?  For  example, 
an  auditor  might  control  several 
different  types  of  accounts,  each  of 
which  qualify  for  SIPC  coverage.  Should 
the  rule  impose  some  Umit  on  the 
number  or  total  assets  of  such  accounts 
with  a  broker-dealer  audit  client?  What 
should  those  limits  be,  and  why? 

Would  it  be  preferable  to  provide  that 
independence  is  impaired  as  to  any 
broker-dealer  audit  client  with  whom 
the  accountant  (or  covered  person  or 
covered  person's  family  member) 
maintains  any  account,  regardless  of 
whether  the  account's  assets  are  within 
the  limits  subject  to  a  SIPC  advance? 

In  addition  to  SIPC  protection,  broker- 
dealers  sometimes  purchase  insurance 
from  private  insurers  to  protect 
customer  assets.  Should  the  rul^  take 
that  type  of  insurance  into  accoimt?  If 
so,  how? 

(iv)  Futures  commission  merchant 
accounts.  The  proposals  provide  that 
the  accountant  will  not  be  independent 
when  the  accounting  firm,  or  any 
covered  person  in  the  accounting  firm, 
or  any  covered  person's  immediate 
family  member  has  any  futures, 
commodity,  or  similar  account 
maintained  with  a  futures  commission 
merchant  ("FCM")  that  is  an  audit  client 
or  an  affiliate  of  the  audit  client.  This 
proposal  is  rooted  in  a  concern  that,  to 
the  extent  that  the  assets  of  an 
accountant  (or  covered  persons  or  their 
family  members)  in  an  FCM  account  are 


exposed  to  loss  in  the  event  of  the 
FCM's  financial  failure,  the  accountant 
has  an  interest  in  the  financial  condition 
of  the  FCM.  We  solicit  comment  on 
whether  maintaining  such  accounts 
could  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  Axe  there 
different  types  of  FCM  accounts  or 
different  types  of  assets  maintained  in 
FCM  accounts  that  should  be 
distinguished  fi-om  each  other  for 
pm-poses  of  determining  auditor 
independence?  What  distinctions 
should  be  made?  Are  there  conditions 
under  which  an  accountant  (or  covered 
person  or  covered  person's  family 
member)  could  maintain  an  account 
with  an  FCM  but  have  no  interest  in  the 
financial  condition  of  the  FCM?  If  so, 
what  are  those  conditions?  How,  if  at 
all,  should  the  rule  take  those 
conditions  into  account? 

(v)  Credit  cards.  We  are  proposing 
that  credit  card  balances  of  $10,000  or 
less  owed  by  a  firm,  a  covered  person, 
or  any  covered  person's  immediate 
family  member  to  an  audit  client  or  its 
affiliate,  not  be  deemed  to  impair  an 
auditor's  independence.'^^  We  do  not 
believe  that  a  relatively  minor  credit 
card  balance  would  create  or  appear  to 
create  a  mutuality  or  conflict  of  interest 
with  the  lender-audit  client. 
Furthermore,  a  strict  prohibition  of  such 
accounts  might  unnecessarily  affect  a 
firm's  ability  to  assign  staff  to  provide 
short-term  technical  advice  to  the  audit 
engagement  team.  Would  reasonable 
investors  perceive  an  accountant's 
independence  to  be  impaired  if  a 
covered  person  held  a  credit  card 
balance  in  excess  of  $10,000  with  a 
lender  that  is  an  audit  client?  Is  $10,000 
an  appropriate  limit? 

(vi)  Insumnce  products.  Proposed  rule 
2-01(c)(l){ii)(F)  provides  that  an 
auditor's  independence  is  impaired 
whenever  the  accounting  firm,  any 
covered  person  in  the  firm,  or  any 
immediate  family  member  of  a  covered 
person  holds  any  individual  insurance 
policy  originally  issued  by  an  insurer 
that  is  an  audit  client  or  an  affiliate  of 
an  audit  client.  Additionally,  under  the 
proposed  rule,  an  auditor's 
independence  is  impaired  if  the  audit 
firm  obtains  professional  liability 
coverage  from  an  audit  client  or  its 
affiliate.  Holding  these  policies  creates  a 
mutual  interest  in  the  continuing 
viability  of  the  insurer. 

We  solicit  comment  on  whether  an 
accountant's  independence  is  impaired, 
and  on  whether  reasonable  investors 
would  perceive  an  accoimtant's 
independence  to  be  impaired,  if  the 


"7  See  proposed  rule  2-01(c)(l)(ii)(E). 
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accountant  or  a  member  of  the 
accountant's  immediate  family 
originated  an  individual  insurance 
policy  with  an  insurance  company  that 
is  an  audit  client  or  an  affiliate  of  an 
audit  client.  Should  the  proposed  rule 
cfjver  all  insurance  policies,  or  be 
limited,  such  as  to  life  insurance 
policies?  Would  an  accounting  firm's 
independence  be  impaired  if  the 
accounting  firm  acquired  from  an  audit 
client  insurance  such  as  (i)  insurance  for 
litigation  or  indemnification  losses,  (ii) 
group  health,  or  (iii)  group  life 
insurance  policies?  Should  an 
accounting  firm  be  permitted  to 
purchase  professional  liability  coverage 
through  an  audit  client? 

(vii)  Investment  companies.  Proposed 
rule  2-01(c){l)(ii)(G)  sets  forth  the  rule 
for  investment  by  accounting  firms, 
covered  persons  and  covered  persons' 
immediate  family  members  in  an 
investment  company  or  a  related  entity. 
The  proposed  rule  provides  that  an 
auditor  is  not  independent  if  the  auditor 
invests  in  any  entity  in  an  investment 
company  complex  if  the  audit  client  is 
also  an  entity  included  in  that 
investment  company  complex.  Proposed 
rule  2-01(f)(16)  defines  "investment 
company  complex"  as  an  investment 
company  and  its  investment  adviser  or, 
if  the  company  is  a  unit  investment 
trust,  its  sponsor;  any  entity  controlled 
by,  under  common  control  with,  or 
controlling  the  investment  adviser  or 
sponsor,  such  as  the  distributor, 
administrator  or  transfer  agent;  and  any 
investment  company  or  an  entity  that 
would  be  an  investment  company  but 
for  the  exclusions  provided  bv  section 
3(c)  of  the  ICA  1  J«  that  is  advised  by  the 
same  adviser  or  a  related  adviser,  or 
sponsored  by  the  same  sponsor  or 
related  sponsor. 

Proposed  rule  2-01(c)(l)(ii){G)  makes 
clear  that  when  an  audit  client  is  part 
of  an  investment  companv  complex,  the 
accountant  must  be  independent  of  each 
entity  in  the  complex.  The  proposed 
rule  ifollows  ISB  Standard  No.  2  on  this 
point.  Under  ISB  Standard  No.  2,  the 
firm  and  those  in  the  firm  who  are  in 
a  position  to  influence  an  audit  must  be 
independent  from  each  fund  in  the  fund 
complex  and  each  entity  in  the  fund 
complex  in  order  to  be  independent 
with  respect  to  any  fund  or  entity  in  the 
complex.' *^ 


""Section  3(c)  of  the  ICA  excludes  from  the  ICA 
certain  companies  that  otherwise  would  be 
investment  companies.  15  U.S.C.  80a-3(c).  These 
companies  include,  among  others,  hedge  funds  and 
real  estate  pools. 

"*ISB  Standard  No.  2.  "Certain  Independence 
Implications  of  Audits  of  Mutual  Funds  and  Related 
Entities,"  at  1  3  (Dec.  1999). 


In  addition  to  the  requirement  that  the 
auditor  have  no  investment  in  any 
entity  in  the  investment  company 
complex,  the  auditor  also  must  be 
independent  with  respect  to  its  other 
relationships  with  entities  within  the 
complex.  For  example,  an  auditor  could 
not  be  a  director  for  an  entity  within  an 
investment  company  complex  while 
auditing  an  entity  in  the  complex. 

Should  we  follow  the  standard  of  ISB 
Standard  No.  2  that  an  accountant  must 
be  independent  of  the  entire  investment 
company  complex  to  be  independent  of 
any  entity  in  that  complex?  Is  this 
standard  sufficiently  clear  and  capable 
of  implementation?  If  not,  what 
modifications  are  needed?  Does  this 
standard  have  implications  outside  the 
area  of  investments  (e.g.,  employment 
relationships,  business  relationships,  or 
the  provision  of  non-audit  services)  that 
go  beyond  what  is  necessary  to 
safeguard  independence? 

Are  there  certain  complex  capital 
structiu-es,  such  as  master /feeder  or 
fund  of  funds,  that  require  specific 
clarification  as  to  an  auditor's 
independence  when  the  auditor  audits 
one  or  more  entities  in  that  structure? 
Are  there  any  imique  implications  of 
applying  the  proposed  independence 
rules  to  investment  companies, 
investment  advisers,  sponsors  of  unit 
investment  trusts,  and  affiliated  or 
unaffiliated  service  providers?  If  so, 
what  are  they  and  how  should  they  be 
addressed? 

(c)  Exceptions.  Proposed  rule  2- 
01{c)(l)(iii)  would  provide  two  limited 
exceptions  to  the  financial  relationship 
rules.  These  exceptions  recognize  that 
there  are  situations  in  which  an 
accountant,  by  virtue  of  being  given  a 
gift  of  or  inheriting  a  financial  interest 
fi-om  a  third  party,  or  because  the 
accounting  firm  has  taken  on  a  new 
audit  client,  may  lack  independence 
solely  because  of  events  beyond  the 
accountant's  control.  In  these 
circumstances,  and  provided  the 
financial  interest  is  promptly  disposed 
of  or  the  financial  relationship  is 
promptly  terminated,  we  believe  that 
reasonable  investors  would  not 
necessarily  perceive  the  accoimtant  to 
be  incapable  of  exercising  objective  and 
imjpartial  judgment. 

(i)  Inheritance  and  gift.  Proposed  rule 
2-01(c)(l)(iii)(A)  provides  that  an 
accountant's  independence  will  not  be 
impaired  if  any  person  acquires  a 
financial  interest  through  an  imsolicited 
gift  or  inheritance  that  would  cause  the 
accovmtant  to  be  not  independent  under 
(c)(l)(i)  or  (c)(l)(ii},  and  the  financial 
interest  is  disposed  of  as  soon  as 
practicable,  but  no  longer  than  30  days 
after  the  person  has  the  right  to  dispose 


of  such  interest.  We  solicit  comment  on 
all  aspects  of  the  gift  and  inheritance 
exception.  Does  the  exception  capture 
all  situations  in  which  a  person  subject 
to  the  financial  relationship  rules  might 
enter  into  a  restricted  financial 
relationship  and  yet  not  give  rise  to  any 
independence  concerns?  Are  there 
situations  in  which  an  accoimting  firm 
might  have  no  option  but  to  receive  its 
fee  in  its  audit  client's  stock  as  a  result 
of  a  court  settlement?  If  so,  should  there 
be  an  exception  for  these  situations,  and 
how  would  such  an  exception  work? 
Does  the  rule  provide  affected  persons 
with  adequate  means  to  "ciure"  the  lack 
of  independence?  For  example,  should 
the  rule  expressly  allow  a  covered 
person  to  recuse  himself  or  herself  from 
an  engagement  or  the  chain  of  command 
rather  than  disposing  of  the  financial 
interest? 

Would  an  accountant's  independence 
be  impaired  if  the  covered  person  was 
restricted  from  disposing  of  the 
financial  interest  for  an  extended 
period?  For  example,  suppose  XYZ 
Corp.  is  the  audit  client  of  ABC 
Accounting  Firm.  Partner  A  is  a  covered 
person  in  the  firm.  Partner  A  becomes 
the  beneficiary  of  a  testamentary  trust 
fiuad  that  includes  $2  million  in  equity 
securities  of  XYZ  Corp.  This  amount 
constitutes  40  percent  of  the  amount  of 
the  trust,  and  30  percent  of  Partner  A's 
net  worth.  The  terms  of  the  trust  fund 
prohibit  disposing  of  the  XYZ 
investment  for  a  period  of  five  years. 
Would  a  reasonable  investor  perceive 
ABC's  independence  to  be  impaired? 

Assume  the  same  facts  as  above, 
except  that  the  securities  are  received 
directly  by  Partner  A,  Would  placing 
those  securities  in  a  "blind  trust" 
remedy  the  independence  question?  Can 
an  individual  be  impartial  if  he  or  she 
knows  what  securities  are  held  in  the 
blind  trust? 

(ii)  New  audit  engagement.  Proposed 
rule  2-01(c)(l)(iii)(B)  is  designed  to 
allow  accoimting  firms  to  bid  for  and 
accept  new  audit  engagements,  even  if 
a  person  has  a  financial  interest  that 
would  cause  the  accoimtant  to  be  not 
independent  under  the  financial 
relationship  rules.  This  exception  is 
available  to  an  accoimtant  so  long  as  the 
accountant  did  not  audit  the  client's 
financial  statements  for  the  immediately 
preceding  fiscal  year,  and  the 
accountant  was  independent  before  the 
earlier  of  either  accepting  the 
engagement  to  provide  audit,  review,  or 
attest  services  to  the  audit  client;  or 
commencing  any  audit,  review,  or  attest 
procedures  (including  planning  the 
audit  of  the  client's  financial 
statements). 
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The  new  audit  engagement  exception 
of  proposed  rule  2-01(c)(l)(iii)(B)  is 
necessary  because  an  auditor  must  be 
independent,  not  only  during  the  period 
of  the  auditor's  engagement,  but  also 
during  the  period  covered  by  any 
financial  statements  being  audited  or 
reviewed.''"'  Because  of  an  existing 
financial  relationship  between  an 
accounting  firm  or  one  of  its  employees 
and  a  company  (that  is  not  an  audit 
client),  an  accounting  firm  may  not  be 
able  to  bid  for  or  accept  an  audit 
engagement  from  the  company  without 
this  exception.  For  example,  where  a 
firm's  pension  plan  or  a  covered  person 
in  the  firm  owns  the  stock  of  a  potential 
audit  client  during  the  period  of  the 
financial  statements  to  be  audited  or 
reviewed,  the  accounting  firm  could  not 
compete  for  the  audit  engagement  but 
for  this  exception.  This  exception 
allows  firms  to  bid  for  and  accept 
engagements  in  these  circumstances, 
provided  they  are  otherwise 
independent  of  the  audit  client  and  they 
become  independent  of  the  audit  client 
under  the  financial  relationship  rules 
before  accepting  the  engagement  or 
beginning  any  audit,  review,  or  attest 
procedures. 

We  solicit  conunent  on  all  aspects  of 
the  new  audit  engagement  exception. 
Will  the  exception,  as  a  practical  matter, 
allow  accounting  firms  to  bid  for  and 
accept  new  audit  engagements  when 
they  become  available?  Is  the  exception 
appropriate  even  though  the  auditor's 
independence  would  otherwise  be 
considered  impaired?  Should  the 
exception  also  extend  to  employment 
relationships,  business  relationships,  or 
the  provision  of  non-audit  services? 
Does  the  existence  of  an  employment 
relationship  or  the  provision  of  non- 
audit  services  during  the  period  covered 
by  the  financial  statements  raise 
independence  concerns  that  cannot  be 
"cured"  before  begiiming  the 
engagement  in  the  same  way  that  a 
financial  relationship  during  this  period 
can? 

(d)  Audit  Clients'  Financial 
Relationships.  Proposed  rule  2- 
01(c)(l)(iv)  provides  that  an  accountant 
is  not  independent  when  its  audit  client 
has  invested,  or  otherwise  has  a 
financial  interest  in  the  accounting  firm 
or  an  affiliate  of  the  accounting  firm. 

(i)  Investments  by  the  audit  client  in 
the  auditor.  Under  proposed  rule  2- 
01{c)(l){iv)(A).  an  accoimtant's 
independence  is  impaired  with  respect 
to  an  audit  client  when  the  audit  client 
or  an  affiliate  of  an  audit  client  has,  or 
has  agreed  to  acquire,  any  direct 
investment  in  the  accounting  firm  or  its 


affiliate,  whether  in  the  form  of  stocks, 
bonds,  notes,  options,  or  other 
securities.  This  impairment  occurs 
primarily  for  two  reasons. 

First,  the  accountant  may  be  placed  in 
the  position  of  auditing  the  value  of  the 
securities  of  the  accounting  firm  or  its 
affiliates  that  are  reflected  as  an  asset  in 
the  financial  statements  of  the  audit 
client.  This  could  result  when  an 
auditor  in  an  accounting  firm  whose 
shares  are  held  by  the  audit  client  must 
value  the  shares  of  that  accounting  firm 
held  by  the  audit  client  for  purposes  of 
including  that  valuation  in  the  audited 
financial  statements. 

Second,  the  accountant  reasonably 
may  be  assumed  to  have  a  mutuality  of 
financial  interest  with  the  owmers  of  the 
firm  and  of  the  firm's  affiliates, 
including  an  audit  client-shareholder. 
The  audit  firm,  as  management,  will  be 
responsible  to  its  shareholders,  and  one 
of  Oie  shareholders  may  be  an  audit 
client.  Thus,  there  may  be  situations 
where  a  shareholder-audit  client  is  in  a 
position  to  influence  the  accountant 
because  the  accountant  would  owe  a 
fiduciary  responsibility  to  that  audit 
client-shareholder  and  would  be 
accountable  to  that  audit  client  for  the 
accounting  firm's  activities. ''•^  For 
example,  an  audit  client-shareholder  is 
legally  entitled  to  receive  certain 
notices,  invoke  "dissenters'  rights, "and 
nominate  candidates  for  directors  under 
most  state  corporation  laws. 
Consequently,  an  accountant,  as 
management,  would  have  fiduciary 
obligations  to  an  audit  client- 
shareholder  who,  acting  alone  or  in 
combination  with  other  shareholders, 
may  be  in  a  position  to  exercise  some 
measure  of  influence  over  the 
accountant. 

Are  there  other  situations  in  which  an 
audit  client  could  have  a  financial 
interest  in  the  accounting  firm  that 
would  impair  independence?  For 
example,  would  a  reasonable  investor 
perceive  an  accountant's  independence 
to  be  impaired  if  the  audit  client's  CEO 
held  a  substantial  investment  in  the 
accounting  firm?  Would  it  make  a 
difference  if  the  investment  was 
significant  to  the  CEO's  net  worth? 
Should  there  be  a  maximum  allowable 
investment  by  audit  clients  in  their 
auditors?  If  so,  what  should  the 
threshold  be?  Does  it  matter  if  the 


■«>  See  supra  Section  III.C. 


>«'  See  Letter  from  POB  to  ISB,  dated  Jan.  12. 
2000  ("Iplublic  ownership  in  an  audit  firm  or  in  its 
parent  or  in  an  entity  that  effectively  has  control  of 
the  audit  firm  would  add  another  form  of  allegiance 
and  accountability  to  those  identified  by  the 
Supreme  Court — a  form  of  allegiance  that  in  our 
opinion  will  be  viewed  as  detracting  from,  if  not 
conflicting  with,  the  auditor's  'public 
responsibility' "). 


investment  is  material  to  the  investor  or 
one  of  its  affiliates? 

(ii)  Underwriting.  Few  transactions 
are  as  significant  to  the  financial  health 
of  a  company,  including  an  accounting 
firm,  as  the  sale  of  its  securities, 
whether  in  private  or  public  offerings. 
In  an  offering,  an  underwriter  either 
buys  and  then  resells  a  company's 
securities  or  receives  a  commission  for 
selling  the  services.  In  either 
circumstance,  were  an  audit  client  to  act 
as  underwriter  of  an  accounting  firm's 
or  its  affiliate's  securities,  the  audit 
client  would  assume  the  role  of 
advocate  or  seller  of  the  accounting 
firm's  securities.  Moreover,  depending 
on  the  terms  of  the  underwTiting,  the 
underwriter  could  for  a  time  become  a 
significant  shareholder  of  the 
accounting  firm.  There  also  may  be 
indemnification  agreements  that  place 
the  underwriter  and  auditor  in 
adversarial  positions. 

Relying  on  an  audit  client  to  sell  the 
accounting  firm's  securities  plainly 
impairs  independence.  The  accounting 
firm  would  have  a  direct  interest  in 
ensuring  the  underwriter's  viability  and 
credibility,  either  of  which  could  be 
damaged  as  the  result  of  an  audit. 
Moreover,  the  auditor  would  have  a 
clear  incentive  not  to  displease  an  audit 
client  to  which  it  had  entrusted  a 
critical  financial  transaction.  Similar 
conflicts  of  interest  may  arise  if  an  audit 
client  or  an  affiliate  of  an  audit  client 
performs  other  financial  services  for  an 
accounting  firm  or  its  affiliates,  such  as 
making  a  market  in  the  accounting 
firm's  or  its  affiliate's  securities  or 
issuing  an  analyst  report  concerning  the 
securities  of  the  accounting  firm  or  its 
affiliate. 

We  request  comment  on  whether  we 
have  addressed  all  situations  in  which 
the  independence  concerns  arise 
because  the  audit  client  or  its  affiliate 
performs  a  financial  service  for  the 
accounting  firm  or  an  affiliate?  Are  there 
financial  services  that  an  audit  client  or 
its  affiliate  could  provide  to  its  auditors 
or  the  accounting  firm  or  its  affiliate  that 
would  not  raise  these  concerns?  For 
example,  would  reasonable  investors 
perceive  an  accountant's  independence 
to  be  impaired  if  an  audit  client  or  an 
affiliate  of  an  audit  client  made  a  market 
in  the  securities  of  the  accounting  firm 
or  prepared  and  issued  research  reports 
on  the  accounting  firm? 

2.  Employment  Relationships 

Proposed  rule  2-01(c)(2)  sets  forth  the 
employment  relationships  that  impair 
an  auditor's  independence.  This 
paragraph  is  based  on  the  premise  that 
when  an  accoimtant  is  either  employed 
by  an  audit  client,  or  has  a  close  relative 
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or  former  colleague  employed  in  certain 
positions  at  an  audit  client,  the 
accountant  might  not  be  capable  of 
exercising  the  objective  and  impartial 
lodgment  that  is  the  hallmark  of 
independence. 

As  with  the  financial  relationships 
provision,  paragraph  (c)(2)  sets  forth  the 
general  standard  that  an  accountant  is 
not  independent  if  the  accountant  has 
an  employment  relationship  with  an 
audit  client  or  an  affiliate  of  an  audit 
client.  The  proposed  rule  then  provides 
d  non-exclusive  list  of  relationships  that 
are  inconsistent  with  the  general  rale  of 
paragraph  (c)(2).  Again,  accountants 
should  not  assume  that  all  emplovment 
relationships  not  specificallv  described 
in  (cK2)(i|  through  (c)(2)(iv)"do  not 
impair  independence.  All  non-specified 
employment  relationships  are  subject  to 
the  general  tests  of  paragraphs  fb)  and 
(c)(2). 

(a)  Employment  at  audit  client  of 
accountant.  Proposed  rule  2-01(c)(2)(i} 
continues  the  principle  set  forth  in 
current  Rule  2-01(b)  that  to  be 
independent,  neither  the  accountant  nor 
any  member  of  his  or  her  firm  can  be  a 
director,  officer,  or  employee  of  an  audit 
client.  The  paragraph  therefore  provides 
that  an  accountant  is  not  independent  if 
any  current  partner,  principal, 
shareholder,  or  professional  employee 
of  the  accounting  firm  is  employed  by 
the  audit  client  or  an  affiliate  of  an  audit 
client,  or  serves  as  a  member  of  the 
board  of  directors  or  similar 
management  or  governing  body  of  the 
audit  client  or  an  affiliate  of  the  audit 
client.  In  the  most  basic  sense,  the 
accountant  cannot  be  employed  by  his 
or  her  audit  client  and  be  independent. 

(b)  Employment  at  audit  client  of 
certain  relatives  of  accountant. 
Proposed  rule  2-01(c){2)(ii)  specifies  the 
family  members  of  the  auditor  whose 
employment  in  certain  positions  bv  an 
audit  client  or  its  affiliate  will  impair 
the  auditor's  independence.  For  the 
employment  category,  the  interests  and 
relationships  of  a  covered  person's  close 
family  members — that  is.  the  covered 
person's  spouse,  spousal  equivalent, 
dependents,  parents,  nondependent 
children,  and  siblings — are  attributed  to 
the  covered  person  in  the  firm.  This 
stands  in  contrast  to  the  investment 
category,  w-here  only  the  interests  of  the 
covered  person's  immediate  family 
members  {i.e.,  spouse,  spousal 
equivalent,  and  dependents)  are 
attributed  to  the  covered  person.  We 
believe  this  distinction  is  justified 
because,  while  some  close  family 
members'  investments  may  not  be 
known  to  a  covered  person,  the  place 
and  nature  of  such  family  members' 
employment  should  be  obvious,  and 


thus  may  affect  the  covered  person's 
objectivity  and  impartiality. 

We  do  not  consider  an  audit  client's 
emplo}maent  of  even  a  close  family 
member,  however,  to  impair  an 
auditor's  independence  unless  that 
family  member  is  in  a  position  to,  or 
does,  influence  the  preparers  or  the 
contents  of  the  accounting  records  or 
financial  statements  of  the  audit  client 
or  its  affiliate  The  proposed  nile  uses 
the  defined  term  "accounting  or 
financial  reporting  oversight  role"  to 
describe  the  persons  in  this  group.  The 
term  is  defined  in  proposed  rule  2— 
01(f)(3).  To  reduce  uncertainty,  the 
definition  lists  those  positions  that 
generally  carrv'  with  them  the  type  of 
influence  about  which  we  are 
concerned.  These  positions  include:  a 
member  of  the  audit  client's  board  of 
directors  (or  similar  management  or 
governing  body),  chief  executive  officer, 
president,  chief  financial  officer,  chief 
operating  officer,  general  counsel,  chief 
accounting  officer,  controller,  director  of 
internal  audit,  director  of  financial 
reporting,  treasurer,  vice  president  of 
marketing,  or  any  equivalent  position. 

The  proposed  rule  eliminates  the  so- 
called  'five  hundred  mile  rule."  Under 
that  rule,  when  a  family  member  has  an 
interest  in  or  relationship  with  an  audit 
client,  consideration  is  given  to  whether 
the  geographic  separation  of  that  family 
member  from  both  the  person  in  the 
firm  and  the  conduct  of  the  audit 
lessens  the  negative  impact  of  that 
interest  or  relationship  on  the  auditor's 
independence. '^2  When  an  auditor's 
relative  is  not  geographically  distanced 
from  the  auditor  and  the  audit,  the 
auditor  and  his  or  her  relatives  are  said 
to  be  in  "closely  linked  business 
communities"  and  the  auditor's 
independence  is  deemed  to  be  impaired. 
However,  considering  whether  family 
members  are  in  "closely  linked  business 
communities"  no  longer  seems  relevant 
in  today's  world  of  instantaneous 
international  communications  and 
global  securities  markets.  Accordingly, 
the  proposal  dispenses  with  this  test  of 
auditor  independence. 

We  solicit  comment  on  all  aspects  of 
proposed  rule  2-0l(c)(2)(ii).  Does  the 
proposal  use  an  appropriate  definition 
of  what  constitutes  close  family 
members  whose  employment  by  an 
audit  client  results  in  an  impairment  of 
an  auditor's  independence?  If  not,  how 
should  it  be  revised?  Should  the 
definition  of  close  family  member  be 
expanded  to  include  extended  family 
relationships,  such  as  in-laws?  Would 
reasonable  investors  perceive  an 
accountant's  independence  to  be 


impaired  if  the  audit  client's  CEO  was 
the  brother-in-law  of  a  covered  person? 
Would  employment  by  an  audit  client  of 
friends,  neighbors,  or  other  persons 
having  emotional  or  financial  ties  with 
covered  persons,  but  not  within  the 
definition  of  close  family  member, 
impair  an  accountant's  independence? 

Would  reasonable  investors  perceive 
an  accountant's  independence  to  be 
impaired  if  a  close  family  member  of  a 
covered  person  were  employed  by  an 
audit  client  in  a  capacity  that  did  not 
enable  the  family  member  to  infiuence 
the  preparers  or  contents  of  the 
accounting  records  or  financial 
statements  of  the  audit  client  or  its 
affihates?  The  ISB  has  suggested  that 
independence  is  impaired  if  an 
inmiediate  family  member  of  a  person 
on  the  audit  engagement  team  is 
employed  by  the  audit  client  in  any 
position,  or  if  a  close  family  member 
holds  a  "key  position"  at  an  audit 
client.  1*3  Is  the  ISB's  stricter  position 
with  respect  to  immediate  family 
members  necessary  to  ensure  an 
auditor's  independence? 

Is  the  definition  of  the  positions  that 
may  enable  employees  to  influence  the 
accounting  records  appropriate?  Would 
independence  be  impaired  by  other 
employment  positions  held  by  close 
family  members  with  an  audit  client, 
such  as  vice  president  of  human 
resources,  assistant  controller,  or 
manager  of  internal  audit? 

(c)  Employment  at  audit  client  of 
former  employee  of  accounting  firm. 
Proposed  rule  2-01(c}(2)(iii)  describes 
the  circimastances  imder  which  an 
auditor's  independence  will  be 
impaired  by  an  audit  cUent's 
employment  of  a  former  partner, 
shareholder,  principal,  or  professional 
employee  of  the  accounting  firm.  When 
these  persons  retire  or  resign  from 
accounting  firms,  it  is  not  unusual  for 
them  to  join  the  management  of  former 
audit  clients  or  to  become  members  of 
their  boards  of  directors.  Registrants  and 
their  shareholders  may  benefit  from  the 
former  partner's  accoimting  and 
financial  reporting  expertise.  Investors 
and  the  pubhc  in  general  also  may 
benefit  when  individuals  on  the  board 
or  in  management  can  work  effectively 
with  the  auditors,  members  of  the  audit 
conmiittee,  and  management  to  provide 
informative  financial  statements  and 
reports. 

When  these  persons,  however,  assume 
positions  with  the  firm's  audit  client 
and  also  remain  linked  in  some  fashion 
to  the  accounting  firm,  they  could  be  in 
a  position  to  influence  the  content  of  the 


>*i  See  generally  Codification  §  602.02.b. 


'*'  ISB,  Invitation  to  Comment  99-1,  supra  note 
37,  at  9. 
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audit  client's  accounting  records  and 
financial  statements  on  the  one  hand,  or 
the  conduct  of  the  audit,  on  the  other. 
This  is  particularly  true  when  the 
individual,  while  at  the  accounting  firm, 
was  in  some  way  associated  with  the 
audit  of  the  client.  The  perceived  close 
association  between  a  member  of  the 
board  of  directors  or  of  senior 
management  '•'^  may  create  the 
impression  of  a  mutuality  of  interest. ^*^ 

As  accounting  firm  partners  leave 
their  firms  and  accept  management 
positions  with  former  audit  clients, 
some  have  questioned  whether  these 
individuals  compromised  their 
independence  in  order  to  secure 
positions  with  audit  clients.^**'  Others 
have  questioned  the  continuing 
personal  relationships  between  the 
former  partner  and  the  individuals  at 
the  firm  who  audit  the  client's  financial 
statements. ^'♦^  There  is  also  the  risk  that 
the  former  partner's  familiarity  with  the 
firm's  audit  process  and  the  audit 


>«  See  generally  AUSA  Life  Ins.  Co  v.  Ernst  6- 
Young,  supra  note  120. 

'*'  See  Auditing  Standards  Division.  AICPA, 
"Audit  Risk  Alert— 1994,  General  Update  on 
Economic,  Accounting,  and  Auditing  Matters,"  at 
35  (1994). 

A  few  litigation  cases  suggest  auditors  need  to  be 
more  cautious  in  dealing  with  former  coworkers 
employed  by  a  client.  None  of  these  cases  involved 
collusion  or  an  intentional  lack  of  objectivity. 
Nevertheless,  if  a  close  relationship  previously 
existed  between  the  auditor  and  a  former  colleague 
now  employed  by  a  client,  the  auditor  must  guard 
against  being  too  trusting  in  his  or  her  acceptance 
of  representations  about  the  entity's  financial 
statements.  Otherwise,  the  auditor  may  rely  too 
heavily  on  the  word  of  a  former  associate, 
overlooking  that  a  common  interest  no  longer 
exists. 

>««See  Paul  M.  Clikeman,  "Close  revolving  door 
between  auditors,  clients,"  Accounting  Today,  at  20 
(July  a-28.  1996).  Cf.  In  the  Matter  of  Richard  A. 
Knight,  AAER  No.  764  (Feb.  27.  1996)  (individual 
allegedly  learned  of  accounting  misstatements 
while  he  was  engagement  partner  for  firm 
conducting  audit  and  resigned  to  become 
registrant's  executive  vice  president  and  chief 
financial  officer). 

'■"  See.  e.g..  AUSA  Ufe  Ins.  Co.  v.  Emst  6-  Young, 
supra  note  120;  AICPA  Board  of  Directors,  Meeting 
the  Financial  Reporting  Needs  of  the  Future:  A 
Public  Commitment  From  the  Public  Accounting 
Profession,  at  4  (June  1993)  ("AICPA  Board 
Report");  see  also  Staff  Report,  supra  note  23,  at  51- 
52;  In  addressing  an  example  of  this  problem,  the 
court  in  Lincoln  SB-L  v.  Wall.  743  F.  Supp.  901,  917 
n.23  (D.D.C.  1990)  v»rrote: 

Atchison,  who  was  in  charge  of  the  Arthur  Young 
audit  of  Lincoln,  left  Arthur  Young  to  assume  a 
high  paying  position  with  Lincoln.  This  certainly 
raises  questions  about  Arthur  Young's 
independence.  Here  a  person  in  charge  of  the 
Lincoln  audit  resigned  h'om  the  accounting  firm 
and  immediately  became  an  employee  of  Lincoln. 
This  practice  of  "changing  sides"  should  certainly 
be  examined  by  the  accounting  profession's 
standard  setting  authorities  as  to  the  impact  such 
a  practice  has  on  an  accountant's  independence.  It 
would  seem  that  some  "cooling  off  period" 
perhaps,  one  to  two  years,  would  not  be 
unreasonable  before  a  senior  official  on  an  audit  can 
be  employed  by  the  client. 


partners  and  employees  of  the  firm  will 
enable  him  or  her  to  alter  the  outcome 
of  the  audit. '"s 

As  with  the  ciurent  requirements,  the 
prroposed  rule  recognizes  that  an 
auditor's  independence  with  respect  to 
an  audit  client  may  be  impaired  when 
former  partners,  shareholders, 
principals,  or  professional  employees  of 
the  firm  are  employed  in  an  accounting 
or  financial  reporting  oversight  role  at 
the  firm's  audit  client  or  an  affiliate  of 
the  audit  client.  We  are  also  proposing, 
however,  that  independence  will  not  be 
impaired  if  certain  steps  are  taken  to 
disassociate  the  individual  from  the 
firm.  Under  the  proposed  rules,  the 
former  partner,  shareholder,  principal, 
or  professional  employee  must  not:  (i) 
Influence  the  firm's  operations  or 
financial  policies,  (ii)  have  a  capital 
balance  in  the  firm,  or  (iii)  have  a 
financial  arrangement  with  the  firm, 
other  than  a  fully-funded,  fixed 
payment  retirement  account. 

"The  rule  provides  that,  under  certain 
conditions,  use  of  a  "rabbi  trust"  as  a 
mechanism  to  make  fixed  retirement 
payments  to  a  former  partner  or 
employee  of  the  accounting  firm  would 
not  impair  an  auditor's 
independence. '■'9  Specifically,  under 
the  proposed  rule,  use  of  a  "rabbi  trust" 
does  not  impair  an  auditor's 
independence  as  long  as  the  amount 
owed  to  the  individual  is  immaterial  to 
the  firm,  the  payments  fi'om  the  trust  are 
fixed  as  to  time  and  amount,  and  the 
chances  of  the  firm  entering  bankruptcy 
or  insolvency  are  remote. 


'♦*  In  response  to  these  and  other  concerns,  the 
AICPA  Board  of  Directors  suggested  in  1993  that  we 
prohibit  a  public  company  from  hiring  the  partner 
responsible  for  the  audits  of  that  company's 
financial  statements  for  a  minimum  of  one  year 
after  the  partner  ceases  to  serve  that  company.  See 
AKJ'A  Board  Report,  supra  note  147.  at  4.  Our  staff 
has  indicated,  however,  that,  if  implemented,  this 
suggestion  would  take  the  form  of  the  firm's 
independence  being  impaired  for  one  year  from  the 
date  the  individual  left  the  audit  engagement,  rather 
than  as  a  prohibition  on  hiring  the  former  partner. 
Staff  Report,  supra  note  23,  at  32  n.l46.  See  also 
Committee  of  Sponsoring  Organizations  of  the 
Treadway  Commission  ("COSO"),  "Fraudulent 
Financial  Reporting:  1987-1997:  An  Analysis  of 
U.S.  Public  Companies."  at  21  (1999)  (finding,  with 
respect  to  companies  where  there  was  fraudulent 
financial  reporting,  that  among  44  companies  for 
which  there  was  information  available  on  their 
CFO's  background,  11  percent  of  the  companies' 
CFOs  had  previous  experience  with  the  companies' 
audit  firms  inmiediately  prior  to  joining  the 
company). 

'"To  avoid  adverse  tax  consequences  to  the 
individual,  accounting  firms  often  settle  their 
retirement  obligations  to  former  partners  by  fully 
funding  a  "rabbi  trust"  from  which  payments  will 
be  made  to  the  individual.  As  defined  by  proposed 
rule  2-01(f)(18),  a  "rabbi  trust"  is  an  irrevocable 
trust  whose  assets  are  not  available  to  the  firm  until 
all  benefit  obligations  have  been  met  but  are  subject 
to  claims  of  the  firm's  creditors  in  bankruptcy  or 
insolvency. 


We  request  comment  on  oiu-  approach 
in  (c)(2)(iii).  Should  a  former  partner 
now  employed  by  the  audit  client,  be 
permitted  to  retain  financial  ties  to  the 
audit  firm  without  impairing  the 
independence  of  the  auditor?  What  if 
the  financial  ties  are  material  to  the 
former  auditor  but  not  to  the  firm? 
Would  reasonable  investors  perceive  an 
accoiuitant's  independence  to  be 
impaired  if  a  former  employee  of  the 
accounting  firm,  who  continued  to  hold 
a  401  (k)  investment  with  the  accounting 
firm,  became  employed  by  the  audit 
client?  Does  it  matter  if  the  former 
partner's  position  at  the  audit  client  is 
not  one  in  which  he  or  she  will  have 
influence  over  the  company's  audit, 
accounting  records,  or  financial 
statements? 

If  an  audit  partner  or  other 
professional  employee  leaves  an 
accoimting  firm  and  joins  the  audit 
client  during  the  course  of  an  audit, 
does  this  impair  the  accounting  firm's 
independence?  Should  the  rule  depend 
on  whether  the  person  leaving  the 
accounting  firm  is  a  senior  partner 
within  the  firm,  an  audit  manager  with 
management  responsibilities  for  the 
audit,  or  non-managerial  audit  staff? 

Should  we  require  a  mandatory 
"cooling  off  period  for  former  partners 
and  professional  staff  of  an  audit  firm 
who  join  an  audit  client?  Should 
registrants  have  to  disclose  on  a  timely 
basis  if  they  hire  a  partner  or  other 
senior  audit  professional  assigned  to  the 
company's  audit. '^^  If  so,  where  shoidd 
the  disclosure  appear? 

(d)  Employment  at  accounting  firm  of 
former  employee  of  audit  client. 
Proposed  rule  2-01(c)(2)(iv)  describes 
the  circumstances  under  which 
employment  of  a  former  officer, 
director,  or  employee  of  an  audit  client 
or  its  affiliate  as  a  partner,  principal,  or 
shareholder  of  the  accounting  firm  will 
impair  an  auditor's  independence.  This 
provision,  in  a  sense,  mirrors  the 
restrictions  on  employment  by  an  audit 
client  of  former  partners  or  employees 
of  an  accounting  firm. 

When  the  employee  of  an  audit  client 
joins  an  accounting  firm,  the 
independence  rules  must  ensure  that 
the  former  employee  is  not  in  a  position 
to  influence  the  audit  of  his  or  her 
former  employer.^^^  Participating  in  that 


"°  See  Letter  from  Association  for  Investment 
Management  and  Research  to  Arthur  Siegel, 
Executive  Director.  ISB,  dated  Feb.  29.  2000,  at  4 
("AIMR  Letter"). 

'"Of  course,  once  an  employee  of  an  accounting 
firm,  the  person  would  also  be  subject  to  all  other 
independence  requirements  applicable  to  other  firm 
members.  For  example,  if  the  former  audit  client 
employee  becomes  a  covered  person,  he  or  she 
could  have  no  financial  interest  in  the  audit  client. 
See  proposed  rule  2-01(c)(l)(i)(A). 
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audit  might  require  the  former  employee 
to  audit  his  or  her  own  work. 
Accordingly,  the  rule  provides  that 
independence  is  impaired  unless  the 
former  employee  does  not  participate  in 
and  is  not  in  a  position  to  influence  the 
audit  of  the  financial  statements  of  the 
-audit  client  or  its  affiliate  for  anv  period 
during  which  he  or  she  was  employed 
by  or  associated  with  that  audit  client  or 
its  affiliate. 

We  solicit  comment  on  whether 
additional  or  other  procedures  should 
be  implemented  when  a  former 
employee  of  an  audit  client  joins  the 
accounting  firm?  If  so,  what  should  they 
be?  Should  the  rule  also  apply  to 
professional  employees  of  the 
accounting  firm? 

3.  Business  Relationships 

Proposed  rule  2-01(c){3)  describes  the 
business  relationships  that  impair  an 
auditor's  independence  from  an  audit 
client.  It  continues  the  Codification's 
current  standard  that  an  auditor's 
independence  with  respect  to  an  audit 
client  is  impaired  when  the  accoimting 
firm,  or  a  covered  person  in  the  firm, 
has  a  direct  or  material  indirect  business 
relationship  with  an  audit  client,  an 
affiliate  of  an  audit  client,  or  either  of 
their  officers,  directors,  or  shareholders 
holding  five  percent  or  more  of  the  audit 
client's  equity  securities. '^2  ^g  is  true 
today,  under  proposed  rule  2-01(c){3), 
an  accountant's  independence  is  not 
impaired  solely  because  the  accountant 
has  a  business  relationship  with  the 
audit  client  in  which  the  accountant 
provides  professional  services  to  the 
audit  client  except  for  those  specified  in 
rule  2-01  (c)(4)  or  acts  as  "a  consumer  in 
the  ordinary  course  of  business." 

Because  of  recurring  issues  in  this 
area,  we  have  attempted  to  set  forth  in 
proposed  rule  2-01(f){ll)  a  workable 
definition  of  "consumer  in  the  ordinary 
course  of  business."  In  general,  an 
accountant  acts  as  a  "consumer  in  the 
ordinary  course  of  business"  when  the 
accountant  buys  "routine"  products  or 
services  on  the  same  terms  and 
conditions  that  are  available  to  the 
seller's  other  customers  or  clients. ^^^  fi^ 
accountant  is  not  acting  as  a 
"consumer"  if  it  resells  the  client's 
products  or  services.  Likewise,  a 
purchase  is  not  "in  the  ordinary  course 
of  business,"  nor  is  the  product 


'5^  See  Codification  §  602.02.g.  As  under  the 
cuirenl  business  relationship  standard,  the  term 
"business  relationships"  does  not  encompass  sales 
of  professional  services  by  the  accounting  firm  to 
a  company. 

"'The  definition  of  "consumer  in  the  ordinary 
course  of  business"  does  not  include  situations  in 
which  an  accountant  sells,  rather  than  purchases, 
the  audit  client's  products  or  services. 


"routine,"  if  it  is  significant  to  the  firm 
or  its  employees.  For  example,  an  over- 
the-counter  purchase  of  office  supplies 
at  customary  prices  would  be 
considered  in  the  ordinary  coujse  of 
business.  Purchasing  items  other  than 
on  normal,  customary  terms,  or  acting  as 
an  agent,  value-added  reseller,  or 
marketer  of  the  client's  products, 
however,  would  not  be  acting  as  a 
consumer  in  the  ordinary  course  of 
business. 

We  considered  whether  to  address 
each  business  relationship  that  would 
impair  an  auditor's  independence. 
Because  there  are  vast,  varied,  and 
constantly  shifting  types  of  business 
relationships,  we  determined  not  to 
attempt  to  identify  all  such  business 
relationships.  We  have  retained, 
however,  a  number  of  the  examples 
currently  found  in  the  Codification  to 
provide  guidance  on  permissible  and 
impermissible  business  relationships.'^'* 

We  solicit  comment  on  all  aspects  of 
paragraph  (c)(3).  Is  the  definition  of 
"consumer  in  the  ordinary  course  of 
business"  appropriate?  If  not,  how 
should  it  be  modified?  Shoidd  an 
auditor  be  allowed  to  resell  its  audit 
client's  products?  For  example,  should 
an  auditor  be  allowed  to  act  as  a  reseller 
of  a  client's  software  products  to  other 
clients  of  the  auditor?  Would  the  answer 
change  if  the  sales  to  the  auditor  exceed 
some  percentage  of  the  client's  revenues 
such  as  ten  percent? 

Should  an  auditor  be  permitted  to 
enter  into  any  of  the  following  types  of 
business  relationships  with  an  audit 
client  without  impairing  independence, 
and  why  or  why  not:  (i)  Strategic 
alliances  such  as  joint  marketing 
arrangements  of  the  products  or  services 
of  the  audit  client  or  auditor;  (ii)  joint 
ventures  or  other  similar  activities  to 
develop  or  market  new  products  or 
services;  or  (iii)  prime/subcontractor 
relationships?  Should  any  of  these 
relationships  be  permitted  if  they  do  not 
result  in  the  auditor  and  audit  client 
sharing  any  revenues,  costs  or  profits? 
Should  any  of  these  relationships  be 
permitted  if  they  do  not  result  in  any 
revenue,  cost  or  profit  sharing  that  is 
material  to  the  audit  partner,  the  audit 
firm,  or  the  audit  client? 

Are  there  other  business  relationships 
that  impair  independence  that  the  rules 
do  not  cover?  Should  we  retain  the 
"direct  or  material  indirect  business 
relationship"  formulation  or  are  there 
other  formulations  that  would  provide 
additional  or  more  precise  guidance? 
Should  we  adopt  rules  addressing 
particular  business  relationships  based 
on  the  examples  of  direct  and  material 


indirect  business  relationships  in  the 
Codification? 

In  addition,  we  request  comment  on 
business  relationships  between  other 
persons  or  entities  related  to  the 
accountant  that  might  affect  the 
independence  of  the  accountant.  For 
example,  suppose  that  XYZ  Corp.,  an 
audit  client  of  ABC  Accounting  Firm, 
manufactures  coffee  mugs.  The  spouse 
of  Partner  A,  who  is  the  partner  in 
charge  of  the  audit  of  XYZ,  purchases 
coffee  mugs  from  XYZ  Corp.,  applies 
decorative  logos,  and  sells  the  mugs  to 
customers.  The  spouse  purchases  the 
mugs  at  a  price  that  is  below  the  normal 
selling  price.  Would  a  reasonable 
investor  perceive  that  accountant's 
independence  to  be  impaired? 

D.  Non-Audit  Services 

Historically,  accounting  firms  have 
provided  consulting  and  other  non- 
audit  services  to  their  audit  clients. '^s 
As  noted  elsewhere  in  this  release, 
however,  for  many  years  consulting 
services  for  SEC  registrants  constituted 
a  relatively  minor  portion  of  the  firms' 
revenues.'''^  In  recent  years,  firms  have 
expanded  the  scope  of  services  they 
offer  to  audit  and  other  clients. '^^ 

Current  Rule  2-01  states  that  our 
independence  requirements  apply  to 
"any  professional  employee  involved  in 
providing  [on  behalf  of  an  accounting 
firm)  any  professional  service"  to  an 
audit  client.  The  current  rule  further 
states  that  in  making  independence 
determinations,  we  will  consider  "all 
relevant  circumstances,  including 
evidence  bearing  on  all  relationships 
between  the  accountant  and  [the 
client]."'^"  Chir  independence 
requirements,  therefore,  apply  to  all 
persons  at  an  accounting  firm  who 
provide  non-audit  services  to  audit 
clients,  and  we  consider  those  services 
in  making  independence 
determinations.  These  principles  remain 
unchanged  in  the  rule  proposal. 

The  proposed  rules,  like  our  current 
independence  requirements,  govern 


'"See infm Section  IX. 


'"The  AICPA  describes  "consulting  services"  as 
follows: 

Consulting  services  differ  fundamentally  from  the 
CPA's  function  of  attesting  to  the  assertions  of  other 
parties.  In  an  attest  service,  the  practitioner 
expresses  a  conclusion  about  the  reliability  of  a 
written  assertion  that  is  the  responsibility  of 
another  party,  the  asserter.  In  a  consulting  service, 
the  practitioner  develops  the  findings,  conclusions, 
and  recommendations  presented.  The  nature  and 
scope  of  work  is  determined  solely  by  the 
agreement  between  the  practitioner  and  the  client. 
Generally,  the  work  is  performed  only  for  the  use 
and  benefit  of  the  client. 

AICPA  Professional  Standards:  Consulting 
Services — Definitions  and  Standards.  CS  §  100.02. 

"»  See  supra  Section  U.C;  see  also  Appendix  B. 

'*'  See  Appendix  A. 

'*•  Rule  2-01(0). 
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non-audit  services  provided  by  an 
accountant  to  an  audit  client  during  the 
audit  and  professional  engagement 
period.  They  do  not  govern  non-audit 
services  when  provided  to  persons  other 
than  audit  clients.  We  request  comment 
on  this  approach. 

1.  The  Proposals 

(a)  General  Rule.  Proposed  rule  2- 
01(c)(4)  states  the  general  rule  that  an 
auditor's  independence  is  impaired  if 
providing  services  to  an  audit  client  or 
its  affiliate  is  inconsistent  with  the 
standard  in  proposed  rule  2-01(b).  The 
rule  is  derived  from  current  Rule  2-01 
and  our  releases  that  have  been 
incorporated  into  the  Codification. 
Proposed  rule  2-01  (c)(4)  identifies 
certain  services  that  are  incompatible 
with  the  principles  set  forth  in  proposed 
rule  2-01  fb),  even  when  the  audit  client, 
by  contract  or  otherwise,  accepts 
ultimate  responsibility  for  the  work 
performed  or  for  any  decision  made. 

The  rule  does  not  provide  an  all- 
inclusive  list  of  the  services  that  are 
incompatible  with  proposed  rule  2- 
01(b).  Whether  the  provision  of  a  non- 
audit  service  not  specified  in  the 
proposed  rule  impairs  an  accountant's 
independence  will  be  measured  against 
the  four  general  principles  set  forth  in 
proposed  rule  2-01  (b).  We  request 
comment  on  whether  there  are  any 
services  listed  in  Appendix  A  that 
would  raise  independence  concerns  if 
provided  by  the  accounting  firm  to  the 
audit  client?  If  so,  what  are  they,  and 
why  do  they  raise  independence 
concerns?  Are  there  other  non-audit 
services  that  are  not  on  the  list  in 
Appendix  A  that  raise  independence 
concerns?  If  so,  what  are  they,  and  why 
do  they  raise  independence  concerns? 

We  request  comment  on  whether,  if 
you  are  a  registrant,  your  company, 
board  of  directors,  or  audit  committee 
have  a  policy  or  practice  of  not  hiring 
your  independent  auditors  to  provide 
non-audit  services,  other  than  income 
tax  services.  We  request  comment  from 
registrants  about  what  non-audit 
services  you  hire  your  auditor  to 
provide,  other  than  tax  services. 

We  also  request  comment  on  whether 
allowing  certain  non-audit  services  to  be 
provided  to  audit  clients  is  a  viable 
approach,  or  whether  banning  all  non- 
audit  services  for  audit  clients  is  the 
only  appropriate  approach.  Should  such 
a  ban  exclude  tax  services? 

(b)  Specific  Non- Audit  Services  that 
Impair  Independence. 

(i)  Bookkeeping  or  other  services 
related  to  the  audit  client's  accounting 
records  or  financial  statements. 
Currently,  an  auditor's  independence  is 
impaired  if  the  auditor  provides 


bookkeeping  services  to  an  audit  client 
or  an  audit  client's  affiliate. '^^  Proposed 
rule  2-01(c)(4)(i)(A)  continues  that 
position.  When  an  accounting  firm 
provides  bookkeeping  services  for  an 
audit  client,  the  auditor  auditing  that 
client's  financial  information  may  be 
auditing  his  or  her  accounting  firm's 
work.  If,  during  an  audit,  an  auditor 
must  audit  the  bookkeeping  work 
performed  by  his  or  her  accounting  firm, 
it  is  questionable  that  the  auditor  could, 
or  that  reasonable  investors  would 
believe  that  the  auditor  could,  remain 
objective  and  impartial.  If  the  auditor 
found  an  error  in  the  bookkeeping,  the 
auditor  could  well  be  under  pressure 
not  to  raise  the  issue  with  the  client,  if 
raising  the  issue  could  jeopardize  the 
firm's  contract  with  the  client  for 
bookkeeping  services. 

Because  there  may  be  bookkeeping 
tasks  that  do  not  involve  financial 
information  or  that  do  not  otherwise 
need  to  be  considered  in  the  audit,  we 
have  narrowed  the  definition  to  services 
involving  maintaining  or  preparing  the 
audit  client's  or  its  affiliate's  accounting 
records  or  financial  statements,  or 
generating  financial  information  to  be 
disclosed  by  the  audit  client,  or  its 
affiliate,  to  the  public. i^° 

We  request  comment  on  whether 
performing  bookkeeping  or  preparing 
financial  records  or  statements  for  an 
audit  client  would  impair,  or  would 
appear  to  reasonable  investors  to  impair, 
an  auditor's  independence.  If  not,  why 
not?  Should  the  definition  of 
bookkeeping  be  further  clarified?  If  so, 
how?  Does  the  definition  cover  all  the 
bookkeeping  services  that  would  impair 
an  accountant's  independence? 

(ii)  Financial  information  systems 
design  and  implementation.  Under  the 
proposed  rule,  an  accountant  is  not 
independent  if  the  accountant  designs 
or  implements  a  hardware  or  software 
system  that  is  or  will  be  used  to  generate 
information  that  is  significemt  to  the 
audit  client's  financial  statements  taken 


"•Codification  §602.02.c.i. 

'*°As  noted  in  section  602.c.iii  of  the 
Codification,  we  determined  not  to  raise  questions 
of  independence  solely  because  a  foreign  office  of, 
or  a  foreign  finn  associated  with,  a  domestic 
accounting  finn  performs  limited,  routine,  or 
ministerial  bookkeeping  services  for  a  foreign 
division,  subsidiary  or  investee  of  a  domestic 
registrant  which  is  a  client  of  that  firm.  The 
Commission  stated  that  a  comparison  of  the  fees  for 
the  bookkeeping  services  and  the  audit  should 
provide  a  fair  test  for  determining  the  significance 
of  the  work  to  the  registrant  and  the  accountant 
and,  indirectly,  the  possible  effect  on  the  firm's 
independence.  Accordingly,  the  Commission 
limited  the  fees  for  such  services  to  the  greater  of 
$1,000  or  one  percent  of  the  total  audit  fee  for  the 
registrant.  The  Conunission  continues  to  recognize 
the  need  for  relief  in  this  area  and  has  therefore 
retained  this  section  of  the  Codification. 


as  a  whole.  By  "significant"  we  refer  to 
information  that  is  reasonably  likely  to 
be  material  to  the  financial  statements  of 
the  audit  client  or  its  affiliate.  Since 
materiality  determinations  cannot  be 
made  before  financial  statements  are 
generated,  the  accounting  firm  by 
necessity  will  need  to  evaluate  the 
general  nature  of  the  information  rather 
than  only  system  output  during  the 
period  of  the  audit  engagement.  An 
accountant,  for  example,  would  not  be 
independent  of  an  audit  client  for  which 
it  designed  an  integrated  Enterprise 
Resource  Planning  (ERP)  system.^^' 

Designing  or  implementing  systems 
affecting  the  financial  statements  may 
create  a  mutual  interest  between  the 
client  and  the  accountant  in  the  success 
of  that  system,  supplant  a  fundamental 
business  function,  or  result  in  the 
accountant  auditing  his  or  her  own 
work.  For  example,  if  an  auditor  designs 
and  installs  a  computer  system  that 
generates  the  financial  records,  and  that 
system  generates  incorrect  data,  the 
accountant  is  placed  in  a  position  of 
having  to  report  on  its  own  work.  When 
an  accountant  audits  the  accountant's 
own  work,  investors  may  perceive  that 
the  accountant  will  be  unwilling  to 
challenge  the  integrity  and  efficacy  of 
the  client's  financial  or  accounting 
information  collection  systems  that  the 
accountant  designed  or  implemented. 

Our  proposed  rule  would  not, 
however,  cover  services  in  connection 
with  the  assessment,  design,  and 
implementation  of  internal  accoimting 
and  risk  management  controls. 
Accountants  often  gain  an 
understanding  of  their  audit  clients' 
systems  of  internal  accounting  controls. 
With  this  insight,  auditors  often  become 
involved  in  diagnosing,  assessing,  and 
recommending  to  audit  committees  and 
management,  wavs  in  which  their  audit 
client's  internal  controls  can  be 
improved  or  strengthened.  These 
services  can  be  extremely  valuable  to 
companies,  and  they  may  also  bring 
benefits  to  the  performance  of  a  quality 
audit,  such  as  through  increased 
knowledge  of  the  audit  client's  business. 

At  the  same  time,  we  recognize  that 
when  an  auditor  designs  and 
implements  its  audit  client's  internal 
accounting  and  risk  management 
control  systems,  some  might  believe  that 
the  auditor  will  lack  objectivity  if  called 
upon  to  audit  financial  statements  that 
are  derived  at  least  in  part  from  data 
from  those  systems.  Testing  of  these 
controls  is  often  an  integral  part  of  any 


">>  This  includes  designing  or  implementing  such 
a  system  for  an  affiliate  of  the  audit  of  client,  if  the 
system  is  used  to  generate  information  that  is 
significant  to  the  audit  client's  financial  statements 
taken  as  a  whole. 
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audit  of  the  financial  statements  of  a 
company.  Do  such  services  result  in  the 
auditor  auditing  their  own  work?  Would 
such  services  impair  an  auditor's 
independence  if  the  auditor  were 
required  to  issue  an  opinion  on  the 
effectiveness  of  the  control  systems  that 
he  or  she  designed  or  implemented? 

We  believe  there  is  relatively  little 
reason  for  concern  about  an  audit  firm's 
work  on  hardware  or  software  systems 
that  are  unrelated  to  the  audit  client's 
financial  statements  or  accounting 
records.  Accordingly,  our  proposed  rule 
does  not  prohibit  an  accounting  firm 
fi-om  providing  such  services  for  non- 
financial  or  tax  purposes  where  the 
results  of  the  valuation  do  not  have  a 
direct  impact  on  the  financial 
statements. 

We  request  comment  on  whether 
designing  or  implementing  financial 
information  systems  poses  a  threat  to  an 
auditor's  independence.  Is  an  auditor's 
independence  impaired  when  the 
auditor  designs,  selects  or  helps  select, 
implements,  or  tests  computer  software 
and  hardware  systems  that  generate 
financial  data  used  in  or  underlying  the 
financial  statements?  Why  or  why  not? 

Whether  a  system  is  used  to  generate 
information  that  is  "significant"  to  the 
audit  client's  financial  statements  may 
depend  on  the  size  of  the  engagement. 
Does  the  magnitude  of  the  fees  for  such 
services  make  a  difference?  For 
example,  if  the  auditor  is  hired  to  do  a 
major  new  system  design  and 
implementation  for  which  the  fees  will 
exceed  the  audit  fee,  is  the  auditor's 
independence  impaired  or  would 
reasonable  investors  perceive  the 
auditor's  independence  to  be  impaired? 
What  if  the  consulting  fees  do  not 
exceed  the  audit  fee.  but  are  significant 
in  relation  to  the  audit  fee?  What  if  the 
consulting  fees  are  much  larger  than  the 
audit  fee? 

Is  having  the  audit  committee  pre- 
approve  these  computer  systems 
consulting  arrangements  sufficient  to 
monitor  and  ensure  the  auditor's 
independence '  Why  or  whv  not?  Would 
disclosure  of  such  an  arrangement  make 
a  difference?  Why  or  why  not? 

Some  believe  that  with  the  current 
pace  of  technological  innovation,  the 
quality  of  audits  in  the  future  will  be 
even  more  dependent  on  internal 
controls  over  the  electronic  processing 
of  information  and  data.  If  so.  is  auditor 
independence  impaired  if  auditors  are 
permitted  to  design  and  implement  the 
systems  that  process  the  information 
and  data,  then  audit  these  systems  in 
the  course  of  the  audit  engagement? 

(iii)  Appraisal  or  valuation  services, 
fairness  opinions,  or  contribution-in- 
kind  reports.  The  proposals  would 


provide  that  the  auditor  is  not 
independent  if  the  auditor  provides 
appraisal  or  valuation  services,  fairness 
opinions  or  contribution-in-kind 
reports,  "^2  where  there  is  a  reasonable 
likelihood  that  the  results  will  be 
audited  by  the  auditor.  ^^^  Appraisal 
and  valuation  services  include  any 
process  of  valuing  assets,  both  tangible 
and  intangible,  or  liabilities.  They 
include  valuing,  among  other  things,  in- 
process  research  and  development, 
financial  instruments,  assets  and 
liabilities  acquired  in  a  merger,  and  real 
estate.  Fairness  opinions  and 
contribution-in-kind  reports  are 
opinions  and  reports  in  which  the  firm 
provides  its  opinion  on  the  adequacy  of 
consideration  in  a  transaction. 
Providing  these  services  to  audit  clients 
raises  several  auditor  independence 
concerns.  When  it  is  time  to  audit  the 
financial  statements,  the  accountant 
could  well  end  up  reviewing  his  or  her 
own  work,  including  key  assumptions 
or  variables  that  underlie  an  entry  in  the 
financial  statements,  i**"*  Also,  where  the 
appraisal  methodology  involves 
projection  of  future  results  of  operations 
and  cash  flows,  the  accountant  that 
prepares  the  projection  could  have  a 
mutuality  of  interest  with  the  client  in 
attaining  forecast  results.  The  auditor 
may  feel  constrained  by  the  valuation 
and  appraisal  issued  by  the  firm,  and  as 
a  result,  the  auditor  may  be  unable  to 
evaluate  skeptically  and  without  bias 
the  accuracy  of  that  valuation  or 
appraisal.  Our  proposals  do  not  prohibit 
an  accounting  firm  from  providing  such 
services  for  non-financial  (e.g.,  tax) 
purposes. 

\Ve  request  comment  on  whether 
providing  appraisal  or  valuation 
services  and  issuing  fairness  opinions  or 
consideration-in-kind  reports  to  audit 
clients  would  impair,  or  appear  to 
reasonable  investors  to  impair,  an 
accountant's  independence.  Does 
providing  valuation  or  appraisal 
services  that  are  uxu-elated  to  the 
financial  statements,  such  as  for  income 
tax  purposes  impair  an  accoimtant's 
independence? 

Some  believe  that  providing 
valuations  and  appraisals  does  not 
impair  the  auditor's  independence 
when  the  amounts  involved  are  likely  to 
be  immaterial  to  the  financial 


**^  Contribution-in-kind  reports  in  certain  foreign 
countries  require  the  auditor  to  express  an  opinion 
on  the  fairness  of  a  transaction,  the  value  of  a 
security,  or  the  adequacy  of  consideration  to 
shareholders. 

'63  The  ISB  has  identified  threats  to  the 
independence  of  firms  that  perform  appraisal  and 
valuation  services  for  audit  clients.  See  ISB. 
Discussion  Memorandum  99-3,  supra  note  9,  at  7- 
9  (Sept.  1999). 

'**  See  generally  Codification  §  602.02.C. 


statements  that  later  would  be  reviewed 
by  the  auditor.  Should  we  provide  an 
exception  in  our  rule  to  cover  this 
situation?  If  so,  would  the  auditor/ 
consultant  be  able  to  determine  in 
advance  of  the  valuation  work  being 
performed  whether  amounts  may  be 
material  to  the  financial  statements 
currently  and  in  the  future? 

Are  there  certain  types  of  appraisal  or 
valuation  services,  or  certain  instances 
in  which  they  are  provided,  that  do  not 
raise  auditor  independence  concerns? 
Are  there  circumstances  in  which  an 
accoimting  firm  may  be  reiquired  by  law 
or  regulation  to  provide  such  services, 
either  in  the  United  States  or  abroad?  If 
so,  please  describe  them.  How  should 
our  rules  address  them? 

(iv)  Actuarial  services.  The  SECPS 
defines  actuarial  services  to  include:  (i) 
assisting  management  to  develop 
appropriate  methods,  assiunptions,  and 
amounts  for  policy  and  loss  reserves 
presented  in  financial  reports,  based  on 
the  company's  history,  current  practice 
and  future  plans;  (ii)  assisting 
management  in  the  conversion  of 
financial  statements  from  a  statutory 
basis  to  one  in  conformity  with  GAAP; 
(iii)  analyzing  actuarial  considerations 
and  alternatives  in  federal  income  tax 
planning;  and  (iv)  assisting  management 
in  the  financial  analyses  of  various 
matters,  such  as  proposed  new  policies 
and  business  acquisitions.  '^^  Providing 
actuarial  services  may  affect  amounts 
reflected  in  an  audit  client's  financial 
statements  and  result  in  an  accoimtant 
auditing  his  or  her  own  work. 

The  proposals,  therefore,  provide  that 
the  accoimtant  is  not  independent  if  the 
auditor  provides  any  advisory  service 
involving  the  determination  of  policy 
reserves  and  related  accounts  for  the 
audit  client  or  its  affiliate,  unless  the 
audit  client  uses  its  owm  actuaries  or 
third-party  actuaries  to  provide 
management  with  the  primary  actuarial 
capabilities.  The  SECPS  ah^ady 
prohibits  member  accounting  firms  from 
providing  certain  actuarial  services. 

Does  providing  actuarial  services  to 
an  audit  client,  such  as  the  calculation 
of  actuarial  reserves  or  determining  key 
actuarial  assumptions,  impair  an 
auditor's  independence?  Sometimes 
auditors  provide  consulting  services  to 
their  audit  clients  concerning  employee 
benefit  plans.  While  the  consulting 
services  may  range  from  providing  tax 
advice  to  complete  development  and 
ongoing  administration  of  the  plan  and 
plan  records,  many  of  these  services 


'65  See  SECPS.  Organizational  Structure  and 
Functions  of  the  SECPS  of  the  AlCPA  Division  for 
CPA  Finns,  at  §  1000.35  (June  1997)  C'SECPS 
Manual"). 
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require  computation  of  future  benefit 
levels.  Does  providing  such  services 
impair  an  auditor's  independence  with 
respect  to  the  audit  client  or  the  audit 
of  the  plan? 

Auditors  also  sometimes  prepare  or 
assist  an  audit  client  in  preparing  its 
annual  pension  plan  reports,  from 
which  the  financial  data  are  derived  to 
be  used  in  recording  the  appropriate 
pension  plan  information  in  the 
financial  statements.  Does  providing 
this  service  for  an  audit  client  impair 
the  independence  of  the  auditor?  Would 
the  auditor's  independence  be  impaired 
if  management  provided  all  of  the 
significant  data  and  key  assumptions, 
and  the  auditor  merely  input  these  data 
into  its  computer  model  to  generate  the 
necessary  information  for  the 
accoimting  records  and  financial 
statements? 

Are  there  certain  circumstances  under 
which  an  accountant  can  provide 
actuarial  services  to  an  audit  client 
without  impairing  independence?  Have 
we  appropriately  described  the  actuarial 
services  that  give  rise  to  independence 
concerns? 

(v)  Internal  audit  outsouwing.  The 
line  between  performing  management 
functions  and  performing  an  audit  is  not 
always  clear.  Our  staff  has  received 
numerous  questions  about  where  to 
draw  this  line  in  general,  and  where  to 
draw  this  line  with  respect  to  "internal 
audit  outsourcing"  in  particular. 
Companies  "outsource"  internal  audit 
functions  by  contracting  with  an  outside 
source  to  perform  all  or  part  of  their 
audits  of  internal  controls.  As 
emphasized  by  the  Committee  of 
Sponsoring  Organizations  ("COSO"), 
internal  auditors  play  an  important  role 
in  evaluating  and  monitoring  a 
company's  internal  control  system. '^^ 
As  a  result,  internal  auditors  are,  in 
effect,  part  of  a  company's  system  of 
internal  accoimting  control. 

Since  the  external  auditor  generally 
will  rely,  at  least  to  some  extent,  on  the 
internal  control  system  when 
conducting  the  audit  of  the  financial 
statements, ^^'^  the  auditor  would  be 
relying  on  its  own  work  performed  as 
part  of  the  internal  controls  and  internal 
audit  function.  In  essence,  by 
outsourcing  the  internal  audit  function, 
the  auditor  assumes  a  responsibility  of 
the  company  and  becomes  part  of  the 
company's  control  system,  as  opposed 
to  providing  consulting  advice.  Also, 
there  may  well  be  a  mutuality  of  interest 


where  management  and  the  external 
auditor  become  partners  in  creating  an 
internal  control  system  and  share  the 
risk  of  loss  if  that  system  proves  to  be 
deficient. 

Proposed  rule  2-01(c)(4){i)(E) 
provides  that  an  auditor  is  not 
independent  when  the  auditor  performs 
certain  internal  audit  services  for  an 
audit  client  or  an  affiliate.  This  does  not 
include  nonrecurring  evaluations  of 
discrete  items  or  programs  that  are  not 
in  substance  the  outsourcing  of  the 
internal  audit  function.  It  also  does  not 
include  operational  internal  audits 
unrelated  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements. 

In  1996,  the  Ethics  Committee  of  the 
AICPA  published  a  revised  ruling 
concerning  internal  audit 
outsourcing. '**8  n  states  that  AICPA 
members  may  perform  "extended  audit 
services,"  including  internal  audit 
outsourcing  services,  provided  the 
member  or  his  or  her  firm  does  not  act 
or  appear  to  act  in  a  capacity  equivalent 
to  a  member  of  client  management  or  as 
an  employee.  Under  the  ruling,  an 
AICPA  member  may  conduct  "separate 
evaluations"  of  the  effectiveness  of  a 
client's  internal  controls. '^^  The  client, 
however,  among  other  things,  must 
designate  a  competent  member  of 
management  to:  (i)  Be  responsible  for 
the  internal  audit  function,  (ii) 
determine  the  scope,  risk,  and  frequency 
of  internal  audit  activities,  including 
those  to  be  performed  by  the  member, 
(iii)  evaluate  the  findings  and  results 
arising  from  the  internal  audit  activities, 
and  (iv)  evaluate  the  adequacy  of  the 
audit  procedures  performed  and  the 
findings  resulting  from  performance  of 
those  procedures.  The  riding  also 
contains  examples  of  activities  that,  if 
performed  by  the  member,  would  be 
considered  to  impair  that  member's 


'**'  See  also  Committee  of  Sponsoring 
Organizations  of  the  Treadway  Commission 
("COSO"),  Internal  Control — Integrated  Framework, 
at  7  (1992)  (the  "COSO  Report"). 

""AICPA  SAS  No.  55,  AU  §319  (effective  for 
audits  on  or  after  Jan.  1, 1990). 


'*»  AICPA  Code  of  Professional  Conduct,  ET 
§  101.15  (Omnibus  Proposal  of  Professional  Ethics 
Division  Interpretations  and  Rulings  dune  1996)). 

'««COSO  Report,  supra  note  166,  discussed  what 
constitutes  an  acceptable  internal  control  system. 
Monitoring,  according  to  the  report,  has  two  parts: 
ongoing  monitoring  activities  and  separate 
evaluations.  The  first  is  a  management  function, 
and  the  second  is  not. 

"Ongoing  monitoring"  occurs  in  the  course  of 
operations,  and  includes  regular  management  and 
supervisory  activities.  Id.  at  3.  Ongoing  monitoring 
procedures  are  built  into  the  normal  recurring 
operations  of  an  entity.  Id.  at  72.  Separate 
evaluations,  on  the  other  hand,  are  not  conducted 
on  a  continuing  basis.  The  scope  and  frequency  of 
separate  evaluations  depend  primarily  on 
management's  assessments  of  the  effectiveness  of 
the  ongoing  monitoring  procedures  and  the  amount 
of  information  necessary  for  management  to  have 
reasonable  assurance  about  the  effectiveness  of  the 
internal  control  system.  Id.  at  3,  71. 


independence.'^"  The  staff  has 
interpreted  the  language  of  this  ruling 
narrowly:  if  the  performance  of  internal 
audit  work  entails  any  managerial  or 
employee  function,  audit  independence 
is  adversely  affected. 

The  COSO  Report  defines  certain 
tasks  for  management  related  to  separate 
evaluations,  including  deciding  on 
scope;  analyzing  control  evaluation 
work  by  internal  auditors:  prioritizing 
high  risk  areas;  considering  the  scope, 
time-frame,  methodology,  tools,  input  to 
be  u?ed,  and  means  of  reporting 
findings;  reviewing  findings:  and 
ensuring  follow-up  actions  are  taken.  Id. 
at  76. 

As  noted  above,  the  proposal  does  not 
follow  the  AICPA  because  we  believe 
performing  an  internal  audit  function 
results  in  the  auditor  assuming  a 
management  function  and,  during  the 
audit,  relying  on  a  system  that  the 
auditor  has  helped  to  establish  or 
maintain.  We  solicit  comment  on 
whether  internal  outsourcing  would 
impair,  or  would  appear  to  reasonable 
investors  to  impair,  an  auditor's 
independence.  Does  it  impair  an 
auditor's  independence  if  the  auditor 
does  not  outsource  the  internal  audit 
function  of  the  audit  client,  but  rather 
performs  individual  audit  projects  for 
the  client?  Would  it  impair  the  auditor's 
independence  if  the  auditor  performs 
only  operational  audits  that  are 
unrelated  to  the  internal  controls, 
financial  systems,  or  financial 
statements? 

(vi)  Management  functions.  Proposed 
rule  2-01(c)(4)(i)(F)  provides  that  an 
accountant's  independence  is  impaired 
with  respect  to  an  audit  client  for  which 
the  accountant  acts,  temporarily  or 
permanendy,  as  a  director,  officer,  or 
employee  of  an  audit  client,  or  an 
affiliate  of  the  audit  client,  or  pe^rforms 
any  decision-making,  supervisory,  or 
ongoing  monitoring  functions.  This 
provision  is  consistent  with  the 
provisions  of  existing  Rule  2-01  (b). 

We  request  comment  on  whether 
there  are  circumstances  under  which  an 
accounting  firm  can  perform  or  assiune 
management  functions  or 
responsibilities  for  an  audit  client 
without  impairing  independence? 

(vii)  Human  resources.  Proposed  rule 
2-01(c)(4)(i)(G)  provides  that  an 
auditor's  independence  is  impaired 
with  respect  to  an  audit  client  when  the 


^''0  Supra  note  168.  These  examples  include  the 
performance  of  ongoing  mnnitoring  activities  that 
affect  the  execution  of  transactions  or  ensure  that 
transactions  are  properly  executed,  accounted  for, 
or  both;  and  the  performance  of  routine  activities 
in  connection  with  the  client's  operating  or 
production  processes  that  are  equivalent  to  those  of 
an  ongoing  compliance  or  quality  control  function. 
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auditor  recruits,  hires,  or  designs 
compensation  packages  for,  officers, 
directors,  or  managers  of  the  audit  client 
or  its  affiliate.  Under  the  proposed  rale, 
an  auditor's  independence  also  is 
impaired  when  the  auditor  advises  an 
audit  client  about  its  or  its  affiliate's 
management  or  organizational  structure, 
when  it  develops  employee  evaluation 
programs,  or  conducts  psychological  or 
other  formal  testing  of  employees. ^^^ 

Assisting  management  in  human 
resource  selection  or  development 
places  the  auditor  in  the  position  of 
having  an  interest  in  the  success  of  the 
employees  that  the  auditor  has  selected, 
tested,  or  evaluated.  Accordingly,  an 
auditor  may  be  reluctant  to  suggest  the 
possibihty  that  those  employees  failed 
to  perform  their  jobs  appropriately,  or  at 
least  reasonable  investors  might 
perceive  the  auditor  to  be  reluctant, 
because  doing  so  would  require  the 
auditor  to  acknowledge  shortcomings  in 
its  human  resource  service.  The  auditor 
would  also  have  other  incentives  not  to 
report  such  employees'  ineffectiveness, 
including  that  the  auditor  would 
identify-  and  be  identified  with  the 
recruited  employees. 

We  request  comment  on  whether 
providing  human  resource  services 
would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  .\re  there  any 
types  of  human  resource  and  employee 
benefit  services  rendered  that  are 
included  in  Appendix  A  that  do  or  do 
not  impair  an  auditor  s  independence? 

Is  an  auditor  s  independence 
impaired  when  the  accounting  firm  does 
an  executive  search  for  an  audit  client? 
Would  an  auditor's  independence  be 
impaired  if  the  auditor  provided 
personnel  hiring  assistance  for  only 
non-executive  or  non-financieil 
personnel? 

Does  it  impair  an  auditor's 
independence  if  the  auditor  provides 
consultation  with  respect  to  the 
compensation  arrangements  of  the 
company's  executives.''  Is  an  auditor's 
independence  impaired  if  the  auditor 
outsources  an  audit  client's  human 
resource  department  or  similar 
functions?  Are  there  cu^cumstances  in 
which  outsourcing  these  functions 
would  not  impair  independence? 

(\iii)  Broker-dealer,  investment 
adviser  or  investment  thanking  services. 
The  proposed  rule  provides  that  an 
accountant  is  not  independent  if  the 
accountant  acts  as  a  securities 
professional  for  an  audit  client  or  an 
affiliate  of  the  audit  client.  Examples 
include  serving  as  a  broker-dealer, 


promoter,  underwriter,  investment 
adviser,  or  analyst  of  the  audit  client's 
or  an  affiliate  of  the  audit  client's 
securities;  designing  the  audit  client's  or 
its  affiliate's  system  for  compliance  with 
broker-dealer  or  investment  adviser 
regulations;  or  recommending  the 
piuchase  or  sale  of  securities  issued  by 
an  audit  client  or  its  affiliate.  Our 
existing  regulations  take  note  of  the 
mutuality  of  interest  created  by 
providing  services  of  this  type.'^^ 
Selling — directly  or  indirectly — an  audit 
client's  securities  is  incompatible  with 
the  auditor's  responsibility  of  assuring 
the  public  that  the  company's  financial 
condition  is  fairly  and  accurately 
presented. 

We  solicit  comment  on  whether 
providing  these  services  would  impair, 
or  would  appear  to  reasonable  investors 
to  impair,  an  auditor's  independence. 
Are  there  situations  in  which  an 
accountant  could  serve  as  a  promoter  or 
luiderwTiter  of  an  audit  client's  or  an 
affiliate  of  an  audit  client's  securities 
without  impairing  independence? 

Broker-dealers  often  give  advice  and 
recommendations  on  investments  and 
investment  strategies.  Investment 
advisers  give  similar  advice.  The  value 
of  that  advice  is  measiu-ed  principally 
by  the  performance  of  a  customer's 
seciu-ities  portfolio.  When  the  customer 
is  an  audit  client,  the  accountant  has  an 
interest  in  the  value  of  the  audit  client's 
securities  portfolio,  even  as  the 
accountant  values  the  portfoUo  as  part 
of  an  audit, 

When  an  accountant,  in  any  capacity, 
recommends  to  anyone  (including  non- 
audit  clients)  that  they  buy  or  sell  the 
seciu^ities  of  an  audit  client  or  an 
affiliate  of  the  audit  client,  the 
accountant  has  an  interest  in  whether 
those  reconunendations  were  correct. 
That  interest  could  affect  the  audit  of 
the  client  whose  securities,  or  whose 
affiliate's  seciu-ities.  were 
recommended.  For  example,  if  an 
auditor  uncovers  an  accoimting  error  in 
a  client's  financial  statements,  and  the 
auditor  had,  in  an  investment  adviser 
capacity,  recommended  that  client's 
securities  to  investment  clients,  the 
auditor  performing  the  audit  may  be 
reluctant  to  recommend  changes  to  the 
client's  financial  statements  if  the 
changes  could  negatively  affect  the 
value  of  the  securities  reconunended  by 
the  auditor  to  its  investment  adviser 
clients.  We  solicit  comment  on  whether 


■''  This  proposal  is  consistent  with  SECTS 
Manual  §  1000.35,  supra  note  165. 


'"Rule  2-01(b),  17  CFR  2ia.2-0lCb): 
Codification  §602.02.e.iii.  These  regulations 
indicate  that  activities  such  as  recommending 
securities,  soliciting  customers,  and  executing 
orders  provide  investors  with  sufficient  reason  to 
question  the  auditor's  ability  to  be  impartial  and 
objective. 


recommending  the  purchase  or  sale  of 
the  secrurities  of  an  audit  client  or  an 
affiliate  of  an  audit  client  would  impair, 
or  would  appear  to  reasonable  investors 
to  impair,  an  auditor's  independence. 
Will  there  be  an  independence 
impairment  if  the  accountant's  broker- 
dealer  customers  or  investment  adviser 
customers  hold  substantial  positions  in 
audit  client  securities,  even  though  the 
accountant  did  not  recommend  those 
securities?  We  request  comment  on 
whether  acting  as  a  broker-dealer  or  an 
investment  adviser  for  an  audit  client  or 
an  affiliate  of  an  audit  client  would 
impair,  or  would  appear  to  reasonable 
investors  to  impair,  an  auditor's 
independence. 

An  accountant  acting  as  a  securities 
analyst  for  an  audit  client  or  an  affiliate 
of  an  audit  client  has  a  mutuality  of 
interest  with  the  audit  client.  An  analyst 
often  prepares  research  reports  that  are 
used  to  promote  or  market  the  securities 
of  their  client.  In  addition,  an  auditor 
may  be  placed  in  a  conflict  if  the  audit 
results  in  the  auditor  obtaining 
information  that  casts  doubt  on  the 
analyst's  opinion.  We  solicit  comment 
on  whether  serving  as  a  securities 
analyst  for  an  audit  client's  or  an 
affiliate  of  an  audit  client's  securities 
would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  Axe  there 
circumstances  in  which  an  accountant 
could  act  as  a  securities  analyst  for  an 
audit  client's  or  an  affiliate  of  an  audit 
client's  securities  without  impairing 
independence? 

Independence  issues  also  arise  when 
an  accountant  designs  an  audit  client's 
or  an  affiliate  of  an  audit  client's  system 
for  complying  with  broker-dealer  or 
investment  adviser  regulations.  To  the 
extent  that,  during  the  performance  of 
the  audit,  the  auditor  relies  on  the 
controls  that  are  part  of  compliance 
systems  designed  by  the  accoimtant,  the 
accountant  will  end  up  in  the  position 
of  auditing  its  own  work. 

We  solicit  comment  on  whether 
designing  an  audit  client's  or  an  affiliate 
of  an  audit  client's  system  for 
compliance  with  broker-dealer  or 
investment  adviser  regulations  would 
impair,  or  would  appear  to  reasonable 
investors  to  impair,  an  auditor's 
independence.  If  an  accountant  has  an 
audit  client  who  is  a  broker-dealer  or  an 
investment  adviser,  and  the  accountant 
designs  the  client's  system  for 
regulatory  compliance,  will  the 
financial  audit  necessarily  encompass 
reviewing  or  auditing  any  aspect  of  that 
system  or  its  performance? 

We  further  solicit  comment  on  the 
scope  of  the  proposal.  Are  there  other 
securities  professional  services  that  the 
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rule  should  expressly  identify  as 
impairing  independence? 

(ix)  Legal  services.  The  proposed  rule 
provides  that  an  accountant  is  not 
independent  of  an  audit  client  if  the 
accountant  provides  any  service  to  the 
audit  client  or  its  affiliates  that,  in  the 
jiuisdiction  in  which  the  service  is 
provided,  may  be  provided  only  by 
someone  licensed  to  practice  law.  This 
proposal  is  consistent  with  current 
regulations,  under  which  legal  services 
are  deemed  to  be  incompatible  with 
auditor  iadependence.i^^  ^  lawyer's 
core  professional  obligation  is  to 
advance  clients'  interests.  Rules  of 
professional  conduct  require  the  lawyer 
to  'represent  a  client  zealously  and 
diligently  within  the  bounds  of  the 
law."  1^^  The  lawyer  must  "take 
whatever  lawful  and  ethical  measiu-es 
are  required  to  vindicate  a  client's  cause 
or  endeavor  *   *   *.  In  the  exercise  of 
professional  judgment,  a  lawyer  should 
always  act  in  a  maimer  consistent  with 
the  best  interests  of  the  client."  ^^^ 
Unlike  an  auditor,  a  lawyer  takes  basic 
direction  from  the  client.  In  addition,  a 
lawyer  has  a  near  absolute  duty  to 
safeguard  the  confidences  of  his  or  her 
client. '^^  We  have  long  maintained  that 
an  individual  cannot  be  both  a  zealous 
legal  advocate  for  management  or  the 
client-company,  and  maintain  the 
objectivity  and  impartiality  that  are 
necessary  for  an  audit.  As  noted  above, 
the  Supreme  Court  has  agreed  with  our 
view.  In  Arthur  Young,  the  Supreme 
Court  emphasized,  "If  investors  were  to 
view  the  auditor  as  an  advocate  for  the 
corporate  client,  the  value  of  the  audit 
function  itself  might  well  be  lost."  '^^ 

We  recently  reiterated  our  views  in  a 
settled  enforcement  action.^^®  In 
addition,  the  staff  wrote  to  the  American 
Bar  Association  and  to  its  Commission 
on  Multidisciplinary  Practices  ("ABA 
Commission")  explaining  the 
impairment  of  auditor  independence 
that  is  created  when  a  firm  provides 
both  audit  and  legal  services  to  an  entity 
required  to  file  audited  financial 
statements  with  the  SEC.^^^  In  its  final 


"'Codification  §602.02.e.ii. 

"*  See.  e.g..  D.C.  Rules  of  Professional  Conduct, 
Rule  1.3(b). 

'"/d.  atcmts.  1,5. 

"6W.  at  Rule  1.6. 

"''Arthur  Young,  supra  note  19,  at  819-20  n.l5. 

>'»/n  the  Matter  of  Charles  Falk.  AAER  No.  1134 
(May  19,  1999)  (formally  disciplining  an  attorney/ 
accountant  who  gave  legal  advice  to  an  audit  client 
of  another  partner  in  his  accounting  firm). 

"'Letter  from  Harvey  J.  Goldschmid,  Lynn  E. 
Turner,  and  Richard  H.  Walker,  SEC,  to  Philip  S. 
Anderson,  President,  American  Bar  Association, 
dated  July  12. 1999;  Letter  from  Lynn  E.  Turner, 
Chief  Accountant,  SEC,  to  Sherwin  P.  Simmons, 
Chair.  Commission  on  Multidisciplinary  Practice, 
dated  Jan.  22,  1999.  Except  with  respect  to  the 


report,  the  ABA  Commission  adopted 
this  view.  In  discussing  legal  and  attest 
services,  the  report  states,  "The 
Commission  explicitly  recognizes  their 
incompatibility.  It  does  not  believe  that 
a  single  entity  should  be  allowed  to 
provide  legal  and  audit  services  to  the 
same  client."  '^o  We  continue  to  believe 
that  a  fimdamental  conflict  exists 
between  the  roles  of  an  independent 
auditor  and  an  attorney. ^^' 

We  request  comment  on  whether 
providing  legal  services  to  an  audit 
client  or  an  affiliate  of  an  audit  client 
would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  Are  there  any 
particular  legal  services  that  should  be 
exempted  from  the  rule?  Does  making 
the  rule's  application  depend  upon  the 
jurisdiction  in  which  the  service  is 
provided  leave  the  rule  subject  to  any 
significant  uncertainty,  or  pose  the 
prospect  of  any  significant  complexity 
or  unfairness?  Should  there  be  any 
exception  for  legal  services  provided  in 
foreign  jurisdictions?  If  so,  why? 

(x)  Expert  services.  The  proposed  rule 
states  that  an  accountant's 
independence  is  impaired  as  to  an  audit 
client  if  the  accountant  renders  or 
supports  expert  opinions  for  the  audit 
client  or  an  affiliate  of  the  audit  client 
in  legal,  administrative,  or  regulatory 
filings  or  proceedings  ("expert 
services").  Clients  retain  experts  to  lend 
authority  to  their  contentions  in  various 
proceedings  by  virtue  of  the  expert's 
specialized  knowledge  cmd  experience. 
The  provision  of  expert  services  by  the 
accountant  creates,  at  the  very  least,  the 
appearance  that  the  accountant  is  acting 
as  the  client's  advocate  in  pursuit  of  the 
client's  interests.  The  appearance  of 
advocacy  (and  the  corresponding 
appearance  of  mutual  interest)  created 
by  providing  expert  services  is  sufficient 
to  deem  the  accountant's  independence 
impaired.! "2  Our  proposals  would  not 


matter  of  auditor  independence,  we  have  not  taken 
a  position  on  the  development  of  multidisciplinary 
practices. 

'*"  American  Bar  Association  Commission  on 
Multidisciplinary  Practice,  Report  to  the  House  of 
Delegates,  at  5  (July  2000)  (footnote  omitted).  The 
report  is  available  at  www.ABAnet.org/cpr/ 
mdpfinalrep2000.html. 

•"'  See  also  ISB,  "Discussion  Memorandum  99- 
4:  Legal  Services"  (Dec.  1999). 

'^^  Existing  auditor  independence  regulations 
recognize  the  problem  posed  by  expert  services.  See 
Codification  §§601.01  &  602. 02. e.  Moreover,  in 
connection  with  its  report  on  auditor 
independence,  the  GAO  cited  a  congressional  staff 
report  issued  in  1977  that  "raised  concerns 
involving  situations  where  accountants  testify 
before  public  bodies  advocating  positions  that  are 
favorable  to  their  clients."  GAO  Report,  supra  note 
45,  at  47.  That  congressional  study  related  to 
auditing  firms'  testimony  before  Congress  on  oil 
and  gas  pricing  issues  and  stated,  "Conflicts  of 
interest  occur  when  'Big  Eight'  firms  influence 


prohibit  an  auditor  from  testifying  as  a 
fact  witness  to  its  audit  work  for  a 
particular  audit  client.  In  those 
instances,  the  auditor  is  merely 
providing  a  factual  account  of  what  he 
or  she  observed  and  the  judgments  he  or 
she  made. 

We  solicit  comment  on  whether 
providing  expert  services  on  behalf  of 
an  audit  client  or  an  affiliate  of  an  audit 
client  would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  Are  there 
circumstances  in  which  providing  audit 
clients  with  expert  services  in  legal, 
administrative,  or  regulatory  filings  or 
proceedings  should  not  be  deemed  to 
impair  independence?  We  also  solicit 
comment  on  whether  em  auditor  should 
be  permitted  to  serve  as  a  non-testifying 
expert  for  an  audit  client  in  connection 
with  a  proceeding  in  which  the 
auditor's  work  does  not  provide  a  basis 
for  testimony  by  an  expert. 

An  auditor  may  provide  an  audit 
client  a  written  report  or  "opinion"  on 
the  application  of  an  accounting 
principle  to  a  particular  transaction  in 
accordance  with  AU  §  625.  Such  advice 
aids  the  audit  client  in  determining  the 
appropriate  accounting  for  a  transaction. 
However,  an  auditor  may  also  provide 
such  an  opinion  that  is  not  used 
primarily  by  the  audit  client  in  the 
preparation  of  its  financial  statements, 
but  rather  to  market  a  product  to  third 
parties.  Does  it  impair  the  independence 
of  the  auditor  when  it  issues  an  opinion 
on  the  application  of  an  accounting 
principle  that  is  used  primarily  to 
market  a  product  to  third  parties? 

(xi)  Tax  services.  The  proposed  rule 
would  not  affect  tax-related  services 
provided  by  auditors  to  their  audit 
clients.  Tax  services  are  unique,  not 
only  because  there  are  detailed  tax  laws 
that  must  be  consistently  applied,  but 
also  because  the  Internal  Revenue 
Service  has  discretion  to  audit  any  tax 
return.  We  do  not  think  that  the 
Congressional  purpose  for  requfring 
independent  audits  is  thwarted  by  an 
accountant  providing  traditional  tax 
preparation  services  to  an  audit  client  or 
an  affiliate  of  an  audit  client. 

We  are  considering  whether  special 
considerations  apply  when  the  auditor 
provides  a  tax  opinion  for  the  use  of  a 
third  party  in  connection  with  a 
business  transaction  between  the  audit 
client  and  the  third  party.  The  tax 
opinion  may  be  vital  in  the  audit 
client's  efforts  to  induce  the  third  party 


governmental  authorities  on  matters  which  affect 
their  corporate  clients."  Subcomm.  on  Reports. 
Accounting  and  Management  of  the  Senate  Comm. 
on  Govenmient  Operations.  "The  Accounting 
Establishment-.  A  Staff  Study,"  95th  Cong.,  1st  Sess., 
Doc.  No.  95-34,  at  67  (1977). 
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to  enter  into  the  transaction,  particularly 
when  the  transaction  is  tax-driven. 
Under  those  circumstances,  the  auditor 
may  be  acting  as  an  advocate  for  the 
audit  client  by  actively  promoting  the 
client's  interests. 

We  request  comment  on  whether 
providing  tax  opinions,  including  tax 
opinions  for  tax  shelters,  to  an  audit 
client  or  an  affiliate  of  an  audit  chent 
under  the  circumstances  described 
above  would  impair,  or  would  appear  to 
reasonable  investors  to  impair,  an 
auditor's  independence.  Should  the 
rules  provide  that  independence  is 
impaired  whenever  the  auditor  provides 
any  tax  opinion  or  any  tax  opinion  that 
will  affect  the  audit  client's  financial 
statements?  Does  rendering  a  tax 
opinion  to  an  audit  client  affect  an 
auditor's  independence  considering  an 
auditor  must  reach  an  opinion  that  the 
financial  statements  taken  as  a  whole, 
including  the  lax  accounts,  are  fairly 
presented?  Are  there  circiun stances  in 
which  providing  audit  clients  with  tax 
opinions  should  not  be  deemed  to 
impair  independence?  Are  there  other 
tax-related  services  that  if  provided  to 
an  audit  client,  would  impair,  or  would 
appear  to  reasonable  investors  to  impair, 
an  auditor's  independence? 

2.  Alternatives 

We  are  considering  a  number  of 
alternatives  concerning  scope  of 
services.  We  encourage  public  comment 
on  each  alternative.  We  may  adopt  a 
rule  based  on  one  or  more  of  these 
alternatives  instead  of  the  proposed  rule 
or  in  combination  with  the  proposed 
rule. 

As  discussed  above,  some  have 
suggested  that  auditors  should  be 
prohibited  from  providing  any  non- 
audit  service  to  audit  clients. '^^  We  are 
considering  drawing  this  bright  line. 
This  approach  may  provide  investors 
with  the  greatest  assurance  of  an 
duditor's  independence.  Some  believe 
that  such  an  approach  should  contain 
an  exception,  referred  to  as  an 
exclusionary  rule,  that  would  permit 
non-audit  services  to  be  provided  if:  (i) 
Before  any  non-audit  service  is  rendered 
to  the  audit  client,  the  client's  audit 
committee  finds  that  special 
circumstances  make  it  obvious  that  the 
best  interests  of  the  company  and  its 
shareholders  will  be  served  by  retaining 
its  audit  firm  or  affiliate  to  render  such 
non-audit  ser\'ice  and  that  no  other 
vendor  of  such  service  can  serve  those 


'*'  See  supra  note  38;  The  Panel  on  Audit 
Effectiveness  ("O'Malley  Panel"),  Report  and 
Recommendations:  Exposure  Draft,  at  ch.  5,  p.  9 
(May  31,  2000)  ("O'Malley  Report").  A  copy  of  the 
O'Malley  Report  is  available  at 
www.pobauditpanel.org. 


interests  as  well;  (ii)  a  written  copy  of 
that  finding  is  submitted  promptly  to 
the  SEC  and  POB;  and  (iii)  the  company 
discloses  such  finding  by  the  audit 
committee  and  the  amount  paid  and 
expected  to  be  paid  to  the  audit  firm  or 
affiliate  for  such  service  in  the 
company's  next  proxy  statement  for  the 
election  of  directors. '*■♦ 

Is  a  complete  break  between  audit  and 
non-audit  services  necessary  to  give 
investors  confidence  that  auditors  will 
act  without  bias  and  with  complete 
objectivity  and  independence?  Would  a 
complete  break  be  useful  for  instilling 
such  confidence  in  investors?  Is  the 
exclusionary  rule  a  reasonable 
alternative  to  a  prohibition  on  non-audit 
services?  How  should  the  exclusionary 
rule  be  modified? 

We  are  also  considering  whether  the 
rules  should  identify  services  that 
would  not  impair  an  auditor's 
independence.  These  would  include 
services  that  are  a  natiu-ed  outgrowth  of 
the  audit  process,  by  building  on 
information  learned,  and  analyses 
conducted,  during  the  audit.  Examples 
might  include  business  risk 
assessments,  tax  services,  actuarial 
valuations  of  pension  and  other  post- 
employment  benefits  or  similar 
liabilities,  consulting  on  the  client's 
internal  controls,  and  similar  services.  If 
we  pursue  this  alternative,  we  might 
also  include  a  provision  stating  that 
these  services  would  nevertheless 
impair  independence  if  they  involved 
the  auditor  in  making  management 
decisions,  operating  the  client's  internal 
controls  or  information  systems, 
marketing  the  clients  products,  or 
sharing  risks  or  rewards  with  the  client. 
We  solicit  comment  on  this  alternative. 

We  are  also  considering  whether  the 
independence  problems  raised  by 
expanded  non-audit  services  can  be 
avoided  by  structimng  a  firm  to 
segregate  its  audit  and  non-audit 
businesses  into  separate  autonomous 
units.  Under  this  approach,  the  audit, 
income  tax,  and  certain  consulting 
practices,  such  as  financial  advisory  and 
business  risk  management  services, 
would  be  placed  into  an  "audit  entity." 
Information  and  computer  technology 
services,  e-commerce,  business  process 
reengineering,  strategic  planning,  and 
other  remaining  consulting  practices 
would  be  placed  into  a  separate 
"consulting  entity."  Each  entity  would 
be  managed  by  individuals  not 
associated  with  the  other  entity.  Both 
the  audit  entity  and  the  consulting 
entity  would  be  owned  and  to  some 
extent  governed  by  a  common 
partnership  or  corporation  ("holding 


1"  Id.  at  10. 


entity"),  whose  board  and  management 
would  be  elected  by  the  respective 
subsidiary  entities.  Partners  of  the  audit 
entity  and  the  consulting  entity  would 
own  the  holding  entity. 

The  holding  entity  board  of  directors 
could  be  structured  to  give  either 
entity — or  neither — a  majority  of 
representatives  on  the  board.  The 
holding  entity  would  retain  certain 
rights,  including  the  right  to  approve 
significant  transactions,  investment, 
borrowings,  or  business  alliances.  The 
audit  and  consulting  entities  would 
enter  into  agreements  not  to  compete 
with  each  other.  In  addition,  the  holding 
entity,  the  audit  entity,  and  the 
consulting  entity  might  share  similar, 
but  not  identical  names,  such  as  ABC 
Global,  ABC  LLP,  and  ABC  Consulting, 
respectively.  Partners  in  the  audit  entity 
and  consulting  entity  might  market  the 
other  entity's  services. 

In  these  arrangements,  it  is  common 
that  there  would  be  some  level  of  direct 
or  indirect  profit  sharing  between  the 
audit  and  consulting  e:  dues.  The 
amount  of  shared  profi's  might  depend 
on  whether  each  met  or  fell  below 
certain  earnings  targets.  The  impact  of 
the  profit  sharing  on  an  individual 
owner  or  partner  in  the  audit  or 
consulting  entity  would  depend  on  his 
or  her  ownership  interest  in  the 
respective  entity.  There  could  also  be 
profit  sharing  between  the  audit  entity 
and  the  consulting  entity  arising  from 
investments  made  in  other  companies. 

We  request  comment  on  whether  such 
a  structure  would  create  a  sufficient 
"firewall"  between  the  audit  entity  and 
the  consulting  entity  such  that  the 
auditor's  independence  would  not  be 
impaired  with  respect  to  any  services 
provided  by  the  consulting  entity.  Are 
there  other  ways  to  construct  a  firewall 
that  should  prevent  the  consulting 
entity  from  being  considered  an  affiliate 
of  the  audit  entity  for  purposes  of 
determining  the  audit  entity's 
independence?  Would  the 
independence  of  the  audit  entity  be 
impaired  if  the  consulting  entity  entered 
into  business  relationships,  such  as 
strategic  marketing  alliances,  with  an 
audit  client  of  the  audit  entity?  Would 
the  independence  of  the  audit  entity  be 
impaired  if  it  continued  to  provide 
consulting  services  that  generated 
revenues  or  profits  that  were  material  to 
the  audit  entity?  Would  the 
independence  of  the  audit  entity  be 
impaired  if  the  consulting  entity 
acquired  either  material  or  immaterial 
investments  in  clients  of  the  audit 
entity?  Would  the  audit  entity's 
independence  be  impaired  if  clients  of 
the  audit  entity  invested  in  the 
considting  entity? 


4'^174 
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We  could  require  the  audit  entity  and 
consulting  entity  to  have  completely 
separate  management  and  financial 
operations,  not  to  "co-brand"  or  use 
similar  names  or  logos,  not  to  share 
more  than  a  de  minimis  amount  of 
revenues  or  earnings  (no  organization's 
or  partner's  earnings  would  change  by 
more  than  three  percent  annually),  not 
to  have  an  equity  interest  in  each  other, 
and  not  to  be  contractually  or  otherwise 
obligated  to  refer  clients  to  one  another. 
We  request  comment  on  whether  any  or 
all  of  these  requirements  would  suffice 
to  prevent  impairments  to  the  audit 
entity's  independence  resulting  from 
activities  or  relationships  of  the 
consulting  entity. 

Under  the  auditing  literatiue,  an 
auditor  is  required  to  discuss  matters 
that  may  affect  the  audit  with  personnel 
responsible  for  providing  non-audit 
services  to  the  client-company.'®^  Does 
this  requirement  prevent  the  use  of 
firewalls?  Are  investors  harmed  if 
conununications  between  the  audit  and 
consulting  entities  are  hindered?  If 
communication  is  not  hindered  and 
there  would  remain  a  free  flow  of 
information  between  the  audit  and 
consulting  entities,  should  we  require 
other  measures  to  assure  independence 
of  the  auditors?  If  we  were  to  pursue 
this  alternative,  are  there  other 
conditions  that  should  be  considered? 

We  are  also  considering  an  alternative 
that  would  provide  that  non-audit 
services  impair  independence  only 
when  the  aggregate  fees  for  those 
services  surpass  a  certain  level  in 
relation  to  the  audit  fee.  For  example, 
we  could  adopt  a  rule  stating  that  an 
auditor's  independence  would  be 
impaired  if  the  fees  for  all  non-audit 
services  (excluding  tax  services)  during 
the  most  recent  fiscal  year,  and  the 
fiscal  year  in  which  the  services  would 
be  provided,  were  or  would  be  more 
than  25  percent  of  the  fee  for  the  audit 
of  the  client's  financial  statements.  Does 
the  size  of  the  consulting  fees  relative  to 
audit  fees  affect  independence?  Is  the 
proposed  fee  comparison  an  appropriate 
measure  by  which  to  determine  whether 
independence  is  impaired?  If  not,  what 
level  of  non-audit  service  fees,  relative 
to  audit  fees,  should  trigger  an 
impairment  of  independence? 

We  also  solicit  comment  on  whether 
not  to  preclude  certain  non-audit 
services,  but  instead  to  require 
companies  to  disclose  substantial 
information  about  all  the  non-audit 
services  received  from  their  auditors. 
Under  this  alternative,  investors,  and 
not  regulators  or  other  interested 


'8s  AICPA  SAS  No.  22.  AU  §  311.04b  and  AUI 
§9311.03. 


parties,  would  decide  whether  their 
perceptions  of  auditor  independence 
were  affected  by  the  provision  of  non- 
audit  services  to  audit  clients.  Is 
disclosure  alone  sufficient  to  preserve 
investor  confidence  in  financial 
information?  Can  an  impairment  of 
auditor  independence  be  avoided 
merely  by  disclosing  it? 

Several  of  the  largest  accounting  firms 
have  announced  that  they  have  sold,  or 
intend  to  sell,  certain  non-audit  service 
lines.  We  solicit  comments  relating  to 
those  developments  and  their  bearing 
on  this  proposed  rule.  Will  the 
economic  forces  that  gave  rise  to  these 
transactions  cause  all  or  most  major 
accounting  firms  to  divest  all  or  a 
portion  of  their  consulting  service  lines? 
Will  economic  forces  cause  those 
accounting  firms  that  have  divested 
certain  consulting  service  lines  to  create 
similar  service  lines  in  the  future? 

3.  Transition 

We  recognize  that  adoption  of  the 
proposed  rules  could  require  a  registrant 
to  decide  between  continuing  to  engage 
an  auditing  firm  to  audit  its  financial 
statements  and  continuing  to  engage 
that  firm  to  provide  certain  non-audit 
services.  It  may  not  be  feasible  for  the 
registrant  and  the  auditor  to  cease  all 
ongoing  or  scheduled  non-audit 
engagements  immediately.  The 
company  may  need  time  to  find  a  new 
provider  of  those  services,  to  complete 
works  in  progress,  and  to  provide  for  a 
smooth  transition  from  one  provider  of 
services  to  another. 

As  a  result,  we  propose  to  include  a 
transition  period  of  two  years.  Under 
the  proposal,  for  the  two  years  following 
the  effective  date  of  the  rule,  providing 
the  non-audit  services  set  forth  in 
subsection  (c)(4)(i)  to  an  audit  client  or 
an  affiliate  of  an  audit  client  will  not 
impair  an  accountant's  independence 
from  the  audit  client,  if  the  following 
holds  true:  (i)  The  non-audit  services  are 
performed  pursuant  to  a  written 
contract  in  effect  on  or  before  the 
effective  date  of  this  rule;  and  (ii) 
performing  those  services  would  not 
impair  the  auditor's  independence 
under  pre-existing  requirements  of  the 
Commission,  the  ISB,  or  the  U.S. 
accoiuiting  profession.  We  believe  that 
two  years  provides  a  reasonable  time 
period  for  the  auditor  and  the  audit 
client  to  make  the  necessary  elections 
and  conform  to  the  new  rules. 

We  solicit  comment  on  the  proposed 
transition  provisions.  Do  the  proposed 
transition  provisions  allow  an  adequate 
period  for  implementation?  Should  the 
period  be  longer?  If  so,  how  long  and 
why?  Could  the  period  reasonably  be 
shorter?  If  so,  what  is  the  shortest 


transition  period  that  we  could 
reasonably  adopt?  Are  there  any 
conditions  other  than  the  two  specified 
in  the  proposed  rule  that  should  be 
satisfied  in  order  for  the  services 
specified  in  section  2-01(c)(4)(i)  not  to 
impair  independence  during  the 
transition  period?  Should  the  condition 
described  in  section  (c)(4)(ii)(A) — that 
the  non-audit  services  performed  during 
the  transition  period  be  pursuant  to  a 
written  contract  in  effect  on  or  before 
the  effective  date  of  the  rule — require 
that  the  contract  be  in  writing? 

E.  Contingent  Fees 

Proposed  rule  2-01  (c)(5)  provides  that 
an  accountant  is  not  independent  under 
the  standard  of  paragraph  (b)  of  the  rule 
if  the  accountant  provides  any  service  to 
an  audit  client  or  an  affiliate  of  an  audit 
client  for  a  contingent  fee,  or  receives  a 
contingent  fee  from  an  audit  client  or  an 
affiliate  of  an  audit  client.  Contingent 
fee  arrangements  will  typically  result  in 
the  auditor  having  a  mutual  interest 
with  the  client.  If,  for  example,  a  firm 
arranged  to  receive  an  audit  fee  of 
$200,000,  but  half  of  that  fee  was 
contingent  upon  the  audit  client 
successfully  completing  an  initial 
public  offering  within  the  following 
year,  the  auditor  would  have  a  mutual 
interest  with  the  audit  client  in  the 
success  of  the  client's  planned  IPO,  and 
in  the  continuing  viability  of  the  audit 
client.  That  mutuality  of  interest  could 
influence  the  auditor's  conduct  of  the 
audit. 

A  "value  added"  fee  may  be  another 
excunple  of  a  contingent  fee  arrangement 
that  presents  independence  problems. 
An  accounting  firm  might  arrange  to 
provide  a  non-audit  service  to  a  client 
for  a  "value  added"  fee,  meaning  that 
the  amount  of  the  fee  wiH  depend  upon 
the  additional  value,  profit,  or  other 
benefit  recognized  by  the  client  because 
of  the  non-audit  service.  For  example, 
an  audit  may  undertake  a  study  of 
certain  types  of  a  client's  expenditures 
in  order  to  identify'  greater  amounts  of 
qualifying  expenses  that  would  result  in 
greater  income  tax  credits.  Fees  for  such 
services  might  be  based  on  a  percentage 
of  the  tax  credits  generated,  a  base  fee 
plus  a  percentage  of  tax  credits 
generated  over  a  pre-determined  base 
amount,  or  a  base  fee  plus  a  "value 
added"  amount  to  be  added  to  the  base 
fee. 

The  accounting  firm  will  have  an 
interest  in  a  high  valuation  of  the 
benefit  to  the  client  from  the  service  that 
had  been  provided  for  a  contingent  fee. 
In  the  situation  described  above,  the 
accounting  firm's  economic  benefit  will 
be  greater  if  the  tax  credits  are 
maximized,  a  position  that  is 


Federal  Register/ Vol.  65,  No.  134/ Wednesday.  July  12,  2000 / Proposed  Rules 


43175 


inconsistent  with  an  auditor  who  would 
have  to  act  independently  in  assessing 
the  accuracy  of  the  impact  on  the 
income  tax  accounts  and  financial 
statements  of  the  tax  credits. 

Rule  302  of  the  profession's  ethics 
rules  states  that  an  AICPA  member  may 
not  receive  a  contingent  fee  for  the 
performance  of  any  service.  The  AICPA 
Rule  further  states: 

[A]  contingent  fee  is  a  fee  established  for 
the  performance  of  any  service  pursuant  to 
an  arrangement  in  which  no  fee  will  be 
charged  unless  a  specified  finding  or  result 
is  attained,  or  in  which  the  amount  of  the  fee 
is  otherwise  dependent  upon  the  finding  or 
result  of  such  service.  Solely  for  purposes  of 
this  rule,  fees  are  not  regarded  as  being 
contingent  if  fixed  by  courts  or  other  public 
authorities,  or,  in  tax  matters,  if  determined 
based  on  the  results  of  judicial  proceedings 
or  the  findings  of  governmental  agencies. '^^ 

Contingent  fees  are  not  specifically 
mentioned  in  our  current  regulations, 
though  contingent  fees  are  prohibited  by 
the  AICPA  Rules.  187  in  view  of  the 
increase  in  consulting  activities  and 
business  relationships  among 
accounting  firms,  their  affiliates,  and 
SEC  registrants,  however,  we  believe 
that  it  is  advisable  to  state  explicitly  in 
the  proposed  rule  that  receiving 
contingent  fees  from  an  audit  client 
impairs  the  auditor's  independence. '^^ 
Consistent  with  the  AICPA  Rule, 
however,  our  proposed  definition  of 
"contingent  fees,"  in  proposed  rule  2- 
01(f)(12),  contains  an  exception  for  fees 
that  are  fixed  by  courts  or  by  federal, 
state,  or  local  governments. 

We  solicit  comment  on  whether 
contingent  fee  arrangements  impair,  or 


>8«  AICPA  Code  of  Professional  Conduct,  ET 
§302.01. 

'*'  Under  our  current  Codification,  fiowever,  a 
contingent  fee  might  constitute  a  financial  interest 
in  an  audit  client.  For  example.  Codification 
§602.02.b.v.  states  in  part: 

If  fees  for  audit  and  other  professional  services 
are  owed  to  an  accountant  for  an  extended  period 
of  time  and  become  material  in  relation  to  the  fee 
expected  to  be  charged  for  a  current  audit,  there 
may  be  a  question  concerning  the  accountant's 
independence  with  regard  to  the  current  audit 
because  the  accountant  may  appear  to  have  a  direct 
interest  in  the  results  of  operations  of  the  client. 
Generally,  prior  year  audit  and  other  unpaid  fees 
should  be  paid  before  a  current  audit  engagement 
is  commenced  in  order  for  the  accountant  to  be 
deemed  independent  with  respect  to  the  current 
audit.  (Emphasis  added.) 

'^''The  staff  has  become  aware  of  an  increasing 
number  of  situations  where  firms  are  sharing  with 
their  consulting  clients  the  risk  that  the  firm's 
advice  will  add  value  to  the  project  or  transaction. 
In  such  situations,  the  firms  are  paid  through 
contingent  fees  or  similar  arrangements,  or 
payments  to  the  firm  may  be  deferred  until 
contemplated  transactions  occur  or  benefits  from 
the  project  begin  to  be  realized.  If  the  consulting 
client  is  also  an  audit  client,  however,  these 
payment  mechanisms  would  be  considered  to  be 
contingent  fees  and  impair  the  firm's  audit 
independence. 


would  appear  to  reasonable  investors  to 
impair,  an  auditor's  independence.  Are 
there  circumstances  in  which,  or 
particular  types  of  services  for  which,  a 
contingent  fee  arrangement  would  not 
impair  independence? 

We  also  solicit  comments  on  whether 
our  proposed  definition  of  contingent 
fees  is  adequate.  For  example,  an 
auditor  might  charge  an  audit  client  fees 
for  professional  services  priced 
significandy  below  market  price  with 
the  expectation  of  higher  fees  in 
connection  with  or  after  a  seciuities 
offering.  Though  these  arrangements 
may  involve  no  legal  obligations 
between  the  parties,  they  could  have  the 
same  effect.  Should  our  definition  of 
"contingent  fees"  include  fees  that  are 
substantially  below  the  fair  market 
value  of  the  services  provided?  Are 
there  fee  arrangements,  such  as 
commissions,  that  are  not  included 
within  the  proposed  definition  but  that 
should  be  included  because  they  would 
impair  an  auditor's  independence? 
Should  the  exception  for  fees  fixed  by 
courts  or  public  authorities  be  deleted? 

F.  Quality  Controls 

Paragraph  (d)  of  the  proposed  rules 
establishes  a  limited  exception  for 
accounting  firms  that  maintain  certain 
quality  controls  and  satisfy  certain 
conditions.  We  are  proposing  this 
exception  to  encoiu^age  accounting  firms 
to  adopt  internal  quality  controls  that 
ensure  the  independence  of  the  firm's 
auditors.  In  addition,  we  are  proposing 
this  section  so  that  accounting  firms  that 
have  appropriate  controls  will  not  be 
deemed  to  lack  independence  when  the 
particular  auditor  did  not  know,  and 
was  reasonable  in  not  knowing,  the 
circumstances  giving  rise  to  the 
impairment. 

Notwithstanding  attempts  to  maintain 
independence,  we  recognize  that 
situations  may  arise  where  an 
accountant's  independence 
inadvertently  becomes  impaired.  A 
covered  person's  independence  may  be 
impaired,  for  example,  because  his  or 
her  family  member  made  an  investment 
in  an  audit  client  and  the  covered 
person  was  not  aware  of  the  investment. 
We  propose,  therefore,  that  in  certain 
situations  an  accounting  firm's 
independence  will  not  be  impaired  if:  (i) 
The  covered  person  did  not  know,  and 
was  reasonable  in  not  knowing,  the 
circumstances  that  gave  rise  to  the  lack 
of  independence;  i*^  (ii)  the  covered 
person's  lack  of  independence  was 


corrected  promptly  after  the  covered 
person  or  the  accounting  firm  became 
aware  of  it;  and  (iii)  the  accounting  firm 
maintains  a  quality  control  system  that 
provides  reasonable  assurance  that  the 
accounting  firm  and  its  employees  do 
not  lack  independence. 

The  third  condition  for  the 
exception — a  quality  control  system — is 
the  first  line  of  defense  to  guard  against 
independence  impairments  with  respect 
to  a  client.  We  understand  that 
accounting  firms  vary  significandy  in 
size  and  in  the  native  of  their  practices, 
and  we  propose  that  the  quality  controls 
that  the  firm  establishes  be  tailored  to 
the  firm's  size  and  practice. 

Proposed  rule  2-01(d)(3)(iHvii) 
describe  the  elements  of  a  quality 
control  system  that  large  accounting 
firms  that  audit  public  companies  must 
have  in  place  to  qualify  for  the  limited 
exception. '^"  Many  of  these  elements 
are  set  forth  in  a  1999  letter  from  our 
staff  to  the  SECPS.'«i  In  the  letter,  the 
staff  noted  that  the  requirements  reflect 
procedures  that  many  accoiuiting  firms 
are  implementing  or  already  following. 
While  the  proposed  rules  would  require 
only  large  firms  to  incorporate  these 
elements  in  their  control  systems  to 
qualify  for  the  limited  exception,  we 
encourage  all  firms  to  adopt  them  and 
note  that,  depending  on  firm  size  and 
the  natiire  of  its  practice,  some  of  these 
elements  may  be  essential  to  a  quaUty 
control  system.  We  discuss  those 
elements  here.'^^ 

1 .  Written  Independence  Policies  and 
Procedures 

The  largest  firm's  independence 
policies  and  procedures  must  be 
reduced  to  writing.  We  expect  that  the 
policies  and  procedures  would  be 
comprehensive  and  would  cover  all 
professionals  in  the  accounting  firm  and 


'*''The  exception  does  not  apply  to  situations 
where  the  covered  person  was  aware  of  the 
circumstances  but  did  not  know  that  the 
circumstances  impaired  the  covered  person's 
independence. 


'»°  Under  the  proposed  rule,  these  procediu-es 
apply  to  those  firms  that  have  as  clients  500  or  more 
companies  that  have  a  class  of  seciuities  registered 
with  us  under  Section  12  of  the  Exchange  Act,  15 
U.S.C.  §  78/. 

191  See  Letters  from  Lynn  Turner  to  Michael 
Conway,  supra  note  70.  The  SECPS  adopted 
independence  quality  control  membership 
requirements  in  April  2000. 

i**^  The  quality'  control  policies  and  procedures 
would  consist  of  policies  and  procedures  for  the 
accounting  firm.  Proposed  rule  2-01(d)(3)(i).  Under 
the  proposed  rules,  the  term  accounting  firm 
includes  affiliates  of  the  firm.  Proposed  rule  2- 
01(f)(2].  The  definition  of  affiliate  of  the  accounting 
firm  would  include,  among  other  things,  all  persons 
and  entities  with  which  the  firm  is  publicly 
associated  by  co-branding  or  using  the  firm's  name, 
initials,  or  logo.  Proposed  rule  2-01(f)(4)(E).  One 
effect  of  this  provision,  therefore,  is  that  the  term 
accounting  firm  would  include  all  of  the  firm's 
affiliates  worldwide.  We  expect  that  the  written 
policies  and  procedures,  therefore,  would  apply  to 
the  firm  and  its  affiliates  worldwide.  See  Letters 
from  Lynn  Turner  to  Michael  Conway,  supra  note 
70. 
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address  all  aspects  of  independence, 
including  financial,  employment,  and 
business  relationships,  and  fee 
arrangements. 

2.  Automated  Systems 

Large  firms  must  have  automated 
systems  to  identify  financial 
relationships  that  may  impair 
independence.  We  expect  that  these 
systems  would  provide  a  reasonable 
basis  for  tracking  audit  clients  and 
financial  investments  by  firm 
professionals.  We  anticipate  that  large 
firms  will  employ  a  sophisticated 
electronic  system  updated  on  a  regular 
basis  that  would  allow  employees  to 
post  their  investments  to  the  system, 
and  that  would  maintain  a  list  of 
employee  holdings  and  check  them 
against  a  current  list  of  clients.  We 
propose  to  require  these  systems  track 
only  financial  relationships. 

3.  Training 

Large  firm  quality  controls  also  must 
include  aimual  or  ongoing  firm-wide 
training  about  auditor  independence. 
This  training  should  be  designed  to 
raise  awareness  and  understanding  of 
the  applicable  rules.  Each  professional 
in  a  large  accounting  firm  should  be 
able  to  demonstrate  a  miiumum  level  of 
competence  with  respect  to  professional 
standards,  legal  requirements,  and  firm 
policies  and  procedures. 

4.  Internal  Inspection  and  Testing 

An  internal  inspection  and  testing 
program  to  monitor  adherence  to 
independence  requirements  is  an 
important  part  of  quality  controls.  To 
qualify  for  the  limited  exception,  large 
firms  must  monitor  compliance  by  their 
firm,  their  firm  partners  and  their  firm 
professional  employees  with  the 
applicable  independence  rules  of  the 
profession,  standard  setters,  and  other 
regulatory  bodies.  This  would  entail 
procedures  to  audit,  on  a  test  basis,  the 
completeness  and  accuracy  of 
information  submitted  by  employees 
and  partners,  and  information  in  a  client 
investment  database.  We  expect  that 
firms  would  have  policies,  procedures, 
and  controls  to  monitor  the  investments 
of  the  firm  itself  and  its  pension  and 
retirement  plans,  and  any  business 
arrangements  with  firm  clients.  We 
encourage  firms  to  monitor  compliance 
with  their  own  policies  and  procedures 
as  well. 

5.  Notice  of  Names  of  Senior 
Management  Responsible  for 
Independence 

We  also  propose  to  require,  with 
respect  to  large  firms,  that  all  firm 
members,  officers,  directors,  and 


employees  be  notified  of  the  name  and 
title  of  the  member  of  senior 
management  responsible  for  compliance 
with  the  independence  requirements. 
This  would  require  firms  to  assign 
responsibility  to  members  of  senior 
management  for  ensuring  compliance 
with  the  independence  rules. 

6.  Prompt  Reporting  of  Employment 
Negotiations 

A  firm  professional  would  not  be 
independent  if  he  or  she  were  to  audit 
a  client  while  simultaneously 
negotiating  employment  with  that 
client.  The  quality  control  system  of  a 
large  firm,  therefore,  would  contain 
written  policies  and  procedures  to 
require  firm  professionals  to  report 
promptly  to  the  firm  as  soon  as  they 
begin  employment  negotiations  with  an 
audit  client.  The  large  firm  also  would 
have  appropriate  procedures  in  place  to 
remove  any  such  professional  from  that 
audit  client's  engagement  immediately 
and  to  review  that  professional's  work 
related  to  that  client. 

7.  Disciplinary  Mechanism 

Finally,  we  propose  to  require  that 
large  firms'  quality  control  systems  also 
have  a  disciplinary  mechanism  for 
enforcement. 

We  request  comment  on  whether 
these  are  the  appropriate  elements  of  an 
effective  quality  control  system.  Are 
there  other  quality  controls  that  should 
be  required?  For  example,  are  these 
quality  controls  sufficient  to  address  all 
situations  where  the  audit  firm  leases 
personnel?  Under  the  proposed  rules, 
these  procedures  apply  to  those  firms 
that  have  as  clients  500  or  more 
companies  registered  with  us  under 
section  12  of  the  Exchange  Act.  Is  500 
the  appropriate  number?  Is  there 
another  test  that  we  should  use  to 
determine  which  firms  must  adhere  to 
these  procedures  to  qualify  for  the 
exception?  We  request  comment  on 
whether  these  are  the  appropriate 
controls  on  which  to  condition  the 
exception,  or  whether  other  conditions 
would  be  appropriate. 

The  Big  5  firms  are  comprised  of  both 
U.S.  and  foreign  members.  Should  these 
quality  controls  apply  to  both  U.S.  and 
the  foreign  firms?  Do  the  foreign  firms 
require  a  transitional  or  phase-in 
period?  Should  the  exception  also  be 
provided  to  a  firm  that  has  adopted  the 
specified  quality  controls,  but  did  not 
know  and  was  reasonable  in  not 
knowing  that  a  partner  or  employee 
lacked  independence,  and  the  lack  of 
independence  was  cured  promptly  after 
the  firm  became  aware  of  it?  Should  the 
term  "promptly"  be  defined  in  terms  of 
a  period  of  time? 


G.  "All  Relevant  Circumstances" 

Proposed  rule  2-01  (e),  reciting  the 
standard  currendy  found  in  current 
Rule  2-01  (c),  provides  that  we  will  look 
to  all  relevant  circumstances  in  making 
independence  determinations, 
including  all  relationships  between  the 
accountant  and  the  audit  client  or  its 
affiliates,  and  will  not  confine  ourselves 
solely  to  the  relationship  between  the 
audit  client  and  the  corporate  entity 
whose  name  appears  on  the  audit 
client's  filing.  Reasonable  investors 
would  consider  all  appropriate 
circumstances  in  evaluating  an  auditor's 
independence.  Paragraph  (e)  of  the 
proposed  rule  expresses  this  principle 
and  makes  clear  that  an  independence 
determination  cannot  be  based  on  an 
artificially  limited  set  of  the  relevant 
facts. 

We  solicit  comment  on  paragraph  (e). 
Does  paragraph  (e)  adequately  capture 
the  relevant  circumstances  for  making 
an  independence  determination?  Are 
there  other  considerations  that  should 
be  expressly  mentioned  in  this 
paragraph? 

H.  Proxy  Disclosure  Requirentent 

We  are  proposing  to  reinstate  a  proxy 
disclosure  requirement.  The  proposed 
proxy  disclosure  requirement  varies 
somewhat  from  the  proxy  disclosure 
requirement  rescinded  in  1982.  Like  the 
1979-82  proxy  disclosure  requirement, 
the  proposal  would  require  companies 
to:  (i)  Describe  specifically  each 
professional  service  provided  by  its 
auditor,  and  (ii)  indicate  whether  the 
company's  audit  committee  or,  where 
no  such  committee  exists,  board  of 
directors  approved  the  service  and 
considered  the  effect  that  the  provision 
of  each  disclosed  service  could  have  on 
the  auditor's  independence. '^^  Wg  are 
proposing  to  require  disclosure  of  the 
specific  non-audit  services  provided  by 
an  auditor  to  an  audit  client  because  we 
believe  that  an  investor  needs  the 
information  to  form  a  judgment  about 
independence.  We  also  believe  that 
investors  will  be  aided  by  disclosure  as 
to  whether  the  audit  committee  or  board 
of  directors  considered  this  issue: 
Among  other  things,  this  information 
will  enable  investors  to  make  judgments 
about  whether  their  interests  have  been 
adequately  considered  by  the  audit 


>93jhe  O'Malley  Panel  has  recommended  that 
audit  committees  pre-approve  non-audit  services 
that  exceed  a  threshold  determined  by  the 
committee.  This  recommendation  is  consistent  with 
the  recommendations  of  the  Blue  Ribbon 
Committee  regarding  auditors'  services.  The  Panel 
set  forth  factors  for  audit  committees  to  consider  in 
determining  the  appropriateness  of  a  service.  See 
O'Malley  Report,  supra  note  183,  at  ch.  5,  pp.  7- 
8. 
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committee  or  whether  the  investors 
should  make  further  inquiry. 

Unlike  the  earlier  proxy  disclosure 
requirement,  the  current  proposal 
would  require  companies  to  disclose  the 
fee  paid  for  each  non-audit  service  and 
the  aggregate  audit  fee  for  the  most 
recent  fiscal  year.  Additional 
disclosures  would  be  required  only  if  a 
company's  auditor  leased  or  otherwise 
acquired  from  another  entity  the 
professionals  it  needed  to  perform  a 
majority  of  the  audit  of  the  company's 
financial  statements. 

1.  Disclosure  of  Fees 

The  proposal  would  generally  require 
a  company  to  disclose  the  fee  paid  for 
each  non-audit  service  performed  by  its 
auditor  and  the  fee  charged  for  the 
annual  audit.  An  exception  to  these 
general  disclosure  requirements  is  that 
issuers  would  not  have  to  describe  a 
non-audit  service,  nor  disclose  the  fee 
for  that  service,  if  the  fee  was  less  than 
$50,000  or  ten  percent  of  the  company's 
audit  fee,  whichever  is  smaller.  We  are 
proposing  this  exclusion  to  allow 
companies  to  avoid  disclosure  of  de 
minimis  items. 

Eamscliffe  asked  respondents  in  its 
survey  whether  disclosure  could 
potentially  improve  auditor 
independence.  "A  fair  number  of 
[respondents]  advocated  a  requirement 
of  full  disclosure  as  a  way  to  both  deter 
an  unhealthy  relationship  between 
auditor  and  client,  and  to  inform 
investors  of  any  risks  related 
thereto."  ^^'*  Like  the  respondents 
surveyed,  we  believe  that  disclosure 
could  have  a  positive  impact  on  auditor 
independence. 

We  note  that,  in  this  area,  the  United 
Kingdom  has  long  required  disclosure  of 
aimual  audit  fees,  and  since  1989,  it  has 
required  disclosure  of  fees  for  non-audit 
services  provided  by  their  auditors. 
"The  [British]  government  believes  that 
the  publication  of  the  existence  of,  and 
extent  of.  non-audit  consultancy 
services  provided  to  audit  clients  will 
enable  shareholders,  investors,  and 
other  parties  to  judge  for  themselves 
whether  auditor  independence  is  likely 
to  be  jeopardized."  ^^^ 


'*•  Eamscliffe  Report,  supra  note  10,  at  33. 

'®' Michael  Firth,  "The  Provision  of  Nonaudit 
Services  by  Accounting  Firms  to  their  Audit 
Clients,"  Contemporary  Accounting  Research,  at  6 
(Summer  1997).  Firth  hypothesized  that  companies 
with  potentially  high  agency  costs  [i.e..  companies 
in  which  directors  do  not  control  management  or 
which  have  a  large  amount  of  debt)  would  limit  the 
non-audit  services  provided  by  their  auditors 
because  the  appearance  of  a  lack  of  auditor 
independence  would  increase  their  cost  of  capital. 
Firth's  findings  were  consistent  with  his 
hypothesis. 


We  request  comment  on  whether  the 
disclosure  requirement  will  be  useful  to 
investors  and  enhance  auditor 
independence.  Will  disclosure  impede 
the  ability  of  audit  client's- to  obtain 
valuable  non-audit  services  or  have  any 
negative  affect?  We  also  request 
comment  on  whether  the  disclosure 
regarding  the  approval  of  the  audit 
committee  should  be  made  by  the  audit 
committee  in  its  report  imder  Item  306 
of  Regulation  S-K.  Is  the  information 
required  to  be  disclosed  appropriate  or 
should  other  information  be  required? 
Should  we  require  companies  to 
disclose  separately  the  fee  paid  for  tax 
services?  For  example,  should  we 
require  companies  to  disclose  fees  by  a 
range  in  which  they  fall?  Would  the 
disclosiu"e  of  audit  and  non-audit  fees 
be  more  appropriate  in  Form  10-K  (for 
example,  for  all  companies  or  for  those 
companies  that  are  not  required  to 
prepare  proxy  statements  or  information 
statements)  or  footnotes  to  the  financial 
statements,  as  done  in  the  U.K.? 

We  further  request  comment  on  the 
exclusion  for  non-audit  services  that 
cost  the  lesser  of  $50,000  or  ten  percent 
of  a  company's  aimual  audit  fee.  Should 
we  set  different  levels  for  this  de 
minimis  exclusion?  If  so,  what  should 
these  levels  be?  What  is  the  appropriate 
scope  of  the  exclusion?  As  proposed, 
the  disclosure  requirement  applies  only 
to  the  registrant.  In  the  case  of  an 
investment  company  complex,  should 
the  rule  extend  beyond  the  registrant  to 
require  disclosure  of  all  of  the 
professional  services  that  are  provided 
to  the  investment  company  complex? 

2.  Leased  Personnel 

Under  the  proposal,  a  company  would 
have  to  disclose  if  its  principal  auditor 
leased  or  otherwise  acquired  from 
another  entity  the  personnel  it  needed 
to  perform  a  majority  of  the  audit  of  the 
company's  financial  statements.  This 
disclosure  requirement  responds  to  the 
recent  move  by  accounting  firms  to  sell 
their  non-audit  practices  to  financial 
services  companies.  Often  in  these 
transactions,  the  partners  and 
employees  become  employees  of  the 
financial  services  firm.  The  accounting 
firm  in  essence  becomes  a  "shell"  that 
then  leases  assets,  namely  professional 
auditors,  back  fi-om  those  companies  to 
complete  audit  engagements.  In  such  an 
arrangement,  audit  professionals 
become  full-or  part-time  employees  of 
the  financial  services  company,  but 
work  on  audit  engagements  for  their 
former  accounting  firm.  They  receive 
compensation  from  the  financial 
services  firm  and  in  some  situations 


fi:om  the  accounting  firm.^^  We  believe 
that  investors  should  be  informed  when 
individuals  who  have  personal  interests 
that  may  affect  their  objectivity  are 
performing  the  bulk  of  the  audit,  i^'' 

We  request  comment  on  the  proposal 
to  require  disclosure  when  the  principal 
audit  firm  signing  the  audit  opinion 
uses  personnel  from  another  entity  to 
perform  a  majority  of  the  work  on  the 
audit  engagement. 

/.  Definitions 

In  this  section  of  the  release,  we 
provide  a  more  detailed  explanation  of 
those  defined  terms  not  discussed  in  the 
preceding  sections.  Proposed  rule  2- 
01(f)  provides  definitions  of  certain 
terms  used  in  rule  2-01.  These 
definitions  apply  only  to  rule  2-01  and 
not  to  other  sections  of  Regulation  S-X. 
Rule  1-02  of  Regulation  S-X  provides 
definitions  of  terms  used  in  the 
remainder  of  Regulation  S-X.  Are  the 
different  scopes  of  the  two  sets  of 
definitions  sufficiently  clear,  or  should 
we  amend  current  Rule  1-02  to  make  it 
explicit? 

1.  "Accountant" 

Proposed  rule  2-01(f)(l)  defines  the 
term  "accountant."  The  proposed  rules 
are  wnritten  in  terms  of  an  accountant's 
independence  from  the  audit  client.  The 
definition  of  "accountant"  set  forth  in 
Rule  2-01  (f)  includes  the  accounting 
firm  in  which  the  auditor  practices  and, 
accordingly,  makes  clear  that  an 
individual  accountant's  lack  of 
independence  may  be  attributed  to  the 
firm. 

2.  "Accounting  Firm" 

Proposed  rule  2-01(f)(2)  is  the  first  of 
several  definitions  that  are  used  to 
describe  the  entities  or  groups  whose 
actions  may  cause  an  accountant  to  lack 
independence.  The  "accounting  firm" 
includes  the  organization  (whether 
organized  as  a  partnership,  corporation, 
limited  liability  company,  or  otherwise) 
that  is  engaged  in  the  practice  of  public 
accounting  or  furnishing  accountant's 
reports  with  respect  to  financial 
statements,  reports,  or  other  documents 
filed  with  the  Commission,  and  all  of 
the  firm's  divisions,  subsidiaries,  and 
departments.  The  definition  also 
includes  all  "affiliates  of  the  accoimting 
firm,"  including  its  pension,  retirement. 


'•*The  ISB  cites  threats  to  independence  arising 
from  these  structures  and  identifies  quality  controls 
to  ensure  the  independence  of  the  auditors  in  these 
situations.  See  ISB.  "Discussion  Memorandum  99- 
2:  Evolving  Forms  of  Firm  Structure  and 
Organization,"  at  20  (Oct.  1999). 

'»"  AICPA  SAS  No.  1 .  AU  §  543  also  sets  forth 
guidance  on  when  a  principal  auditor  discloses  and 
makes  reference  to  another  auditor  who  performs  an 
audit  of  a  component  of  the  entity. 
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investment,  or  similar  plans.  The 
definition  of  "affiliate  of  the  accounting 
firm"  is  discussed  below. 

The  "accounting  firm"  does  not 
include  individual  partners  or 
employees  of  the  finn.  For  the  purposes 
of  these  independence  rules,  we  are 
proposing  that  a  distinction  be  made 
between  investments  in  which  the 
"accounting  firm"  has  the  primary  legal 
rights  or  obligations,  and  investments  in 
which  individual  partners  or  employees 
have  the  primary  legal  rights  or 
obligations. 

3.  "Affiliate  of  the  Accounting  Firm" 

Proposed  nUe  2-01  (f)(4)  defines 
"affiliate  of  the  accounting  firm."  '^^ 
This  definition  attempts  to  capture 
those  entities  that  are  financially  tied  to 
or  otherwise  associated  with  the 
accounting  firm  enough  to  warrant 
being  treated  like  the  accounting  firm 
for  purposes  of  our  independence 
requirements.  While  part  of  the 
definition  draws  on  the  definition  of 
"affiliate"  used  in  other  areas  of  the 
securities  laws,  the  definition  is  broader 
than  those  other  provisions. 

Proposed  rule  2-01(f)(4)(i)(A)  states 
that  an  "affiliate  of  the  accounting  firm" 
includes  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  firm,  shareholders  of  more  than 
five  percent  of  the  firm's  voting 
seciuities  (or  similar  interests  entiding  a 
person  to  vote),  and  entities  five  percent 
or  more  of  whose  securities  (or  similar 
interests  entitling  a  person  to  vote)  are 
owned  by  the  firm.  The  rule  also 
includes  any  officer,  director,  partner,  or 
co-partner  of  any  of  the  foregoing 
entities,  or  persons.  This  portion  of  the 
definition  is  based  generally  on  the 
provisions  in  section  2(a)(3)  of  the 
ICA 199  and  the  definition  of  "affiliate" 
in  Regulation  S-X.^oo 


'**  As  noted  above,  the  definitions  used  in  the 
rest  of  Regulation  S-X,  including  the  deftnition  of 
"affiliate,"  would  not  apply  to  proposed  Rule  2-01. 

»*'15U.S.C.  §80a-2(a)(3). 

2«'17CFR210.1-02(b). 
whether  all  investments  and  relationships  of  an 
affiliate  of  an  accounting  finn,  as  described  in  the 
preceding  paragraph  should  be  attributed  to  the 
audit  firm  for  purposes  of  evaluating  its 
independence  from  its  audit  clients.  Should  the 
answer  depend  upon  the  percentage  of  the 
accounting  firm's  securities  (or  similar  voting 
interests)  that  the  affiliate  owns?  If  the  latter,  at 
what  percentage  of  ownership  should  we  draw  the 
line  beyond  which  independence  is  impaired,  and, 
accordingly,  draw  the  line  by  which  we  define 
"affiliate  of  the  accounting  firm?"  If  the  "affiliate" 
holding  the  ownership  interest  is  an  entity,  should 
the  definition  of  "affiliate  of  the  accounting  firm  ' 
also  include  any  officer,  director,  partner,  co- 
partner or  shareholder  of  more  than  five  percent  of 
the  voting  securities  of  that  entity?  Does  the 
proposed  definition  identify  all  persons  that  should 
be  considered  affiliates  for  purposes  of  determining 
impairments  to  independence? 


Paragraphs  (C)  through  (F)  of 
proposed  rule  2-01(f)(4)(i)  describe 
those  who  are  "affiliates  of  the 
accounting  firm"  because  they  are 
business  partners  of  the  accounting 
firm.  In  general,  these  include  certain: 
(i)  Joint  ventures  in  which  the 
accounting  filrm  participates,  (ii)  entities 
that  provide  non-audit  services  to  the 
accounting  firm's  audit  clients  and  with 
which  the  accounting  firm  has  certain 
financial  interests  or  relationships,  and 
(iii)  entities  involved  in  "leasing" 
professional  services  to  the  accoimting 
firm  for  their  audits.  The  definition  also 
includes  all  other  entities  with  which 
the  accounting  firm  is  publicly 
associated  in  certain  ways.^oi 

The  category  of  joint  ventures  and 
partnerships  takes  into  account  recent 
changes  in  accounting  firms'  structures 
and  alliances  with  third  parties.  It 
generally  would  attribute  to  the  auditor 
actions  and  interests  of  certain  entities 
in  joint  ventures  or  partnerships  in 
which  the  parties  agree  to  share 
revenues,  ownership  interests, 
appreciation,  or  certain  other  shared 
economic  benefits.  The  category  is 
based  on  the  notion  that  such 
agreements  create  a  mutuality  of  interest 
between  the  auditor  and  its  partner  or 
shareholder  because  the  revenue  or 
profits  accruing  to  each  party  depend,  to 
some  degree,  on  the  efforts  of  each. 
Their  interests  are  wedded.  ^^^ 
Accordingly,  under  the  proposals,  the 
business  partner's  relationships  with  or 
interests  in  the  accounting  firm's  audit 
clients  would  be  attributed  to  the 
auditor. 

The  definition  of  "affiliate  of  an 
accounting  firm"  also  includes  any 
entity  that  provides  non-audit  services 
to  an  audit  client,  if  the  accounting  firm 
has  an  equity  interest  in,  shares 
revenues  with,  loans  money  to,  or  if  any 
covered  person  has  certain  direct 
business  relationships  with,  the 
consulting  entity.  Under  these 
circumstances,  the  actions  and 
investments  of  the  consulting  entity  are 
fairly  attributed  to  the  accounting  firm 
because  the  accounting  firm's  interest  in 
the  consulting  entity  creates  a  mutuality 
of  interest  in  the  promotion  and  success 
of  the  entity's  consulting  projects. 

The  proposed  definition  oi  "affiliate 
of  the  accounting  firm"  also  attributes  to 
the  auditor  the  actions  and  interests  of 
persons  "co-branding"  or  using  the 
same  (or  substantially  the  same)  neune 


^o'  There  is  also  an  exception  from  the  definition 
of  "affiliate  of  the  accounting  firm"  for  certain 
persons  or  entities  with  which  the  accounting  firm 
shares  services,  such  as  training  or  billing  facilities. 
Proposed  rule  2-01(f)(4)(ii). 

^"2  See  generally.  Letter  from  Jonathan  G.  Katz  to 
Ouane  R.  Kullbetg,  supra  note  40,  at  4. 


or  logo,  cross-selling  services,  or  using 
co-management.  Where  the  auditor  has 
taken  steps  to  identify  itself  publicly 
with  another  person,  the  auditor  shares, 
and  will  be  perceived  to  share,  a 
mutuality  of  interest  with  that  other 
person. 

Would  the  relationships  described  in 
the  preceding  three  paragraphs  impair, 
or  appear  to  reasonable  investors  to 
impair,  an  auditor's  independence?  Are 
there  any  that  should  be  excluded  from 
the  definition  of  "affiliate  of  the 
accoimting  firm"  for  purposes  of 
determining  impairments  to 
independence? 

The  proposed  definition  of  "affiliate 
of  the  accounting  firm"  also  addresses 
the  situation  where  full-  or  part-time 
employees  of  an  entity  other  than  the 
firm  signing  the  audit  report  perform  a 
majority  of  the  audit  engagement.  The 
proposal  provides  that  if  an  auditor 
"leases"  personnel  from  an  entity  to 
perform  audit  procedures  or  prepare 
reports  to  be  filed  with  the  Commission, 
and  the  "leased"  personnel  perform  a 
majority  of  the  hours  worked  on  the 
engagement,  then  the  actions  and 
interests  of  the  "lessor,"  the  lessor's 
board  of  directors,  executive  officers, 
persons  with  responsibility  for 
management,  quality  control,  or 
technical  super\'ision  over  the  leased 
personnel,  and  shareholders  of  five 
percent  or  more  of  the  lessor's 
sectuities,  are  attributed  to  the  audit 
firm.  In  these  situations,  we  believe  that 
this  proposal  strikes  a  balance  between 
those  entities  and  persons  who 
reasonably  could  influence  the  auditor 
and  the  audit  process,  and  those  who 
may  be  associated  with  the  lessor  but 
have  no  real  or  perceived  ability  to 
influence  the  audit. 

Would  the  relationships  described  in 
the  preceding  paragraph  impair,  or 
appear  to  reasonable  investors  to  impair, 
an  auditor's  independence?  Does  the 
answer  depend  upon  the  percentage  of 
the  hours  worked  on  the  engagement 
that  are  attributable  to  leased  personnel? 
If  so,  where  should  the  line  be  drawn 
and  why? 

Finally,  the  proposed  definition  of 
"affiliate  of  the  accounting  firm" 
excludes  persons  whose  sole  business 
relationship  with  an  accounting  firm  is 
to  share  certain  services  or  facilities, 
such  as  a  joint  training  facility  or  billing 
office,  so  long  as  neither  the  auditor  nor 
the  other  person  profits  from  the  shared 
services.  'The  latter  restriction  is 
necessary  to  assure  that  the  auditor  and 
audit  client  have  not  joined  together  in 
a  profit-seeking  venture. 

We  seek  comment  on  the  proposed 
definition  of  "affiliates  of  an  accounting 
firm."  Should  persons  or  entities  other 
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than  those  identified  in  the  proposed 
rule  be  included  as  affiliates? 

4.  "Affiliate  of  the  Audit  Client" 

Proposed  rule  2-01  {f)(5)  defines 
"affiliate  of  an  audit  client"  as  any 
entity  that  has  "significant  influence" 
over  the  audit  client,  or  any  entity  over 
which  the  audit  client  has  significant 
influence.  The  definition  thus  makes 
clear  that  it  covers  both  "upstream"  and 
"downstream"  affiliates  of  the  audit 
client,  including  the  audit  client's 
corporate  parent  and  subsidiarv. 

We  use  the  term  "significant 
influence"  in  the  definition  to  signal 
that  the  "affiliates  of  an  audit  client" 
should  be  determined  in  light  of  the 
principles  in  Accounting  Principles 
Board  ("APB")  Opinion  No.  18. 203  aPB 
No.  18  clarifies  the  term  "significant 
•influence."  This  accounting  literature 
recognizes  that  "significant  influence" 
can  be  exercised  in  several  ways: 
representation  on  the  board  of  directors; 
participation  in  key  policy'  decisions; 
material  inter-company  transactions; 
interchange  of  personnel:  or  other 
means.  APB  No.  18  also  recognizes  that 
an  important  consideration  is  the  extent 
of  the  equity  investment,  particularly  in 
relation  to  the  concentration  of  other 
investments.  In  order  to  provide  a 
reasonable  degree  of  uniformity  in 
application  of  this  standard,  the  Board 
concluded  that, 

[Ajn  investment  (direct  or  indirect)  of  20% 
or  more  of  the  voting  stock  of  an  investee 
should  lead  to  a  presumption  that  in  the 
absence  of  evidence  to  the  contrary  an 
investor  has  the  ability  to  exercise  significant 
influence  over  an  investee.  Conversely,  an 
investment  of  less  than  20%  of  the  voting 
stock  of  an  investee  should  lead  to  a 
presumption  that  an  investor  does  not  have 
the  ability  to  exercise  significant  influence 
unless  such  ability  can  be  demonstrated.  ^O'* 

We  believe  that  the  "significant 
influence"  test  is  appropriate  because  it 
results  in  the  marriage  of  financial 
information  between  the  audit  client 
and  the  entity  influenced  by,  or 
influencing,  the  financial  or  operating 
policies  of  the  audit  client,  including 
those  over  which  the  audit  client  has 
control  or  that  control  the  audit  client. 
Should  we,  however,  consider  a 
different  definition  of  an  "affiliate  of  an 
audit  client'"  What  other  test  would  be 
appropriate?  Rather  than  using  a  test 
that  sets  a  presumption  of  influence  at 
an  equity  investment  of  20%,  is  a 
different  investment  threshold  more 
appropriate?  Should  it  be  higher  or 
lower,  and  why? 


203  APB  Opinion  No.  18,  "The  Equity  Method  oT 
Accounting  for  Investments  in  Common  Stock" 
(Mar.  1971). 

^M/d.ll?. 


5.  "Audit  and  Professional  Engagement 
Period" 

The  proposed  definition  of  "audit  and 
professional  engagement  period"  uses 
language  from  current  Rule  2-01  (b)  and 
indicates  that  the  auditor  must  be 
independent  during  the  period  covered 
by  any  financial  statements  being 
audited  or  reviewed  (the  "audit 
period"),  and  during  the  period  that  the 
auditor  is  engaged  either  to  review  or 
audit  financial  statements  or  to  prepare 
a  report  (the  "professional  engagement 
period").  The  proposed  definition  also 
provides  that  the  "professional 
engagement  period"  begins  when  the 
auditor  signs  the  initial  engagement 
letter  or  begins  review  or  audit 
procedures,  whichever  is  earlier,  and 
ends  when  the  registrant  or  the 
accountant  notifies  the  Commission  that 
the  registrant  is  no  longer  the 
accountant's  audit  client. 

The  proposed  definition  makes  clear 
that  we  agree  with  the  "auditor  of 
record"  notion  described  in  AICPA 
Ethics  Ruling  101-1.  That  ruling  States: 

The  period  of  a  professional  engagement 
starts  when  the  (AICPA)  member  begins  to 
perform  any  professional  services  requiring 
independence  for  an  enterprise,  lasts  for  the 
entire  duration  of  the  professional 
relationship,  which  could  cover  many 
periods,  and  ends  with  the  formal  or  informal 
notification  of  the  termination  of  the 
professional  relationship  either  by  the 
member,  by  the  enterprise,  or  by  the  issuance 
of  a  report,  whichever  is  later.  Accordingly, 
the  professional  engagement  does  not  end 
with  the  issuance  of  a  report  and 
recommence  with  the  signing  of  the 
following  year's  engagement. ^"^ 

We  solicit  comment  on  the  proposed 
definition.  Does  the  proposed  definition 
cover  the  appropriate  period?  Is  the 
definition  appropriate  for  all  situations 
in  which  the  professional  engagement 
ends  or  do  we  need  to  provide  an 
alternative  definition  for  some  types  of 
registrants,  such  as  foreign  private 
issuers,  or  for  certain  types  of 
engagements?  Could  this  portion  of  the 
definition  be  made  more  specific  by 
referring  to  Form  8-K  or  other 
Commission  filings? 

6.  "Audit  Client" 

The  term  "audit  client"  is  defined  in 
proposed  rule  2-01(f)(7)  as  the  entity 
whose  financial  statements  or  other 
information  is  being  audited,  reviewed, 
or  attested.  This  is  how  "audit  client" 
is  commonly  used.  Use  of  the  term 
"audit  client"  in  this  rule  in  no  way 
changes  our  position  that  the  auditor 
"owes  ultimate  allegiance  to  the 


corporation's  creditors  and 

stockholders,  as  well  as  to  the  investing 
public."  206 

7.  "Audit  Engagement  Team" 

Proposed  rule  2-01  (f)(8)  defines  the 
term  "audit  engagement  team."  The 
"audit  engagement  team"  includes  the 
people  in  the  accounting  firm  that  are 
obviously  in  a  position  to  influence  the 
audit.  Members  of  the  "audit 
engagement  team"  are  included  within 
the  category  of  "covered  persons  in  the 
firm,"  which  is  the  term  used  to 
indicate  the  persons  in  the  firm  subject 
to  a  number  of  the  specific  rules  in 
paragraph  (c)  of  proposed  rule  2-01. 

The  "audit  engagement  team" 
includes  all  partners,  principals, 
shareholders,  and  professional 
employees  participating  in  an  audit, 
review,  or  attestation  engagement  of  an 
audit  client,  including  those  conducting 
concurring  or  second  partner  reviews, 
and  all  persons  who  consult,  formally  or 
informally,  with  others  on  the  audit 
engagement  team  during  the  audit, 
review,  or  attestation  engagement 
regarding  technical  or  industry-specific 
issues,  transactions,  or  events. 

We  solicit  comment  on  this 
definition.  Should  any  other  persons  be 
included  on  the  audit  engagement  team? 
Should  any  of  the  persons  included  on 
the  audit  engagement  team  not  be 
included? 

Could  the  definition's  inclusion  of 
persons  consulted  on  an  audit  create  a 
disincentive  for  an  auditor  to  seek,  or 
for  others  to  provide,  assistance  on  an 
audit,  and  thereby  adversely  affect  the 
quality  of  the  audit?  Is  there  a  realistic 
possibility  that  auditors  will  be 
impeded  significantly  in  their  efforts  to 
secure  expert  consulting  assistance 
because  experts  would  have  to 
terminate  any  interest  in  the  audit  client 
before  consulting?  For  example,  XYZ 
Corp  is  an  audit  client  of  ABC 
Accounting  Firm.  Industry  Expert  A, 
who  is  not  otherwise  a  covered  person 
in  the  firm  with  respect  to  XYZ  Corp, 
holds  an  investment  in  XYZ  Corp. 
Accoimtant  B,  who  is  a  covered  person, 
seeks  the  advice  of  Industry  Expert  A. 
A  declines  to  offer  advice  because 
liquidation  of  the  investment  would 
create  adverse  tax  consequences.  In 
situations  like  this,  are  there  likely  to  be 
other  industry  experts  in  the  firm 
without  investments  in  the  audit  client 
that  the  accountant  could  consult? 
Should  the  definition  of  covered 
persons  be  limited  to  assure  that  all 
appropriate  expertise  is  available  for 
every  audit  engagement? 


205  AlCyA  Code  of  Professional  Conduct, 
ET§101.02. 


^'^  Arthur  Young,  supra  note  19,  at  818. 
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8.  "Chain  of  Command" 

Proposed  rule  2-01  (f)(9)  defines  the 
term  "chain  of  command."  This  term  is 
defined  broadly  to  refer  to  the  group  of 
people  in  the  accounting  firm  who, 
while  not  directly  on  the  audit 
engagement  team,  are  capable  of 
influencing  the  audit  process  either 
through  their  oversight  of  the  audit  itself 
or  through  their  influence  over  the 
members  of  the  audit  engagement  team. 
Like  the  "audit  engagement  team," 
persons  in  the  "chain  of  command"  are 
included  as  "covered  persons  in  the 
firm,"  and  therefore  are  subject  to  a 
number  of  the  specific  rules  in 
paragraph  (c)  of  proposed  rule  2-01. 

Under  the  proposed  definition,  the 
"chain  of  command"  includes  all 
persons  having  any  supervisory, 
management,  quality  control, 
compensation,  or  other  oversight 
responsibility  over  either  any  member  of 
the  audit  engagement  team  or  over  the 
conduct  of  the  audit.  It  also  includes  all 
partners  and  managers  who  may  review, 
detemaine.  or  influence  the  performance 
appraisal  or  compensation  of  any 
member  of  the  audit  engagement  team 
and  any  other  person  in  a  position  to 
influence  the  audit  engagement  team's 
decisions  during  the  conduct  of  the 
audit,  review,  or  attestation  engagement. 

We  solicit  comment  on  the  definition. 
Should  additional  persons  be  included 
in  the  chain  of  command?  Should 
prominent  partners,  principals  or 
shareholders  in  the  firm,  such  as  a 
chairman,  CEO,  member  of  the 
governance  board,  office  managing 
partner  or  managing  partner  of  the 
national  technical  office  always  be 
considered  to  be  in  the  chain  of 
command?  Should  any  of  the  persons 
included  in  the  chain  of  command  not 
be  included?  Specifically,  is  it 
appropriate  to  include  managers  in  this 
group?  Is  the  definition  capable  of  being 
consistently  applied  under  different 
accounting  firms'  management 
structures? 

9.  "Close  Family  Members" 

Proposed  rule  2-01(f)(lO)  defines 
"close  family  members"  to  mean  a 
person's  spouse,  spousal  equivalent, 
parent,  dependent,  nondependent  child, 
and  sibling.  These  terms  should  be 
understood  in  terms  of  contemporary 
family  relationships.  Accordingly, 
"spouse"  means  a  husband  or  wife, 
whether  by  marriage  or  under  common 
law;  "spousal  equivalent"  means  a 
cohabitant  occupying  a  relationship 
generally  equivalent  to  that  of  a  spouse; 
"parent"  means  any  biological, 
adoptive,  or  step  parent;  "dependent" 
means  any  person  who  received  more 


than  half  of  his  or  her  support  for  the 
most  recent  calendar  year  fi'om  the 
relevant  covered  person;  "child"  means 
any  person  recognized  by  law  as  a  child 
or  step-child;  and  "sibling"  means  any 
person  who  has  the  same  mother  or 
father. 

"Close  family  members"  includes  the 
persons  separately  defined  as 
"inmiediate  family  members"  (spouse, 
spousal  equivalent,  and  dependent),  and 
adds  certain  family  members  who  may, 
as  a  general  matter,  be  thought  to  have 
less  regular,  but  not  necessarily  less 
close,  contact  with  the  covered  person 
in  question  (parent,  nondependent 
child,  and  sibling).  One  of  our  reasons 
for  distinguishing  the  two  groups  is  that 
the  less  immediate  the  family 
relationship  to  the  covered  person,  the 
more  substantial  that  family  member's 
relationship  to  the  audit  client  should 
be  before  we  deem  it  to  impair  the 
auditor's  independence. 

We  considered  whether  we  should 
follow  this  approach  further  and  further 
into  a  covered  person's  family,  making 
impairment  depend  upon  increasingly 
substantial  relationships  to  the  audit 
client  the  further  removed  the  family 
member  is  from  the  covered  person.  The 
proposed  definition  of  "close  family 
members,"  for  example,  does  not 
include  in-laws. 

We  solicit  comment  on  the  proposed 
definition  of  "close  family  members." 
Should  the  definition  include  family 
members  in  addition  to  those  proposed? 
Is  the  proposed  definition  too  inclusive? 
Should  we  adopt  some  tj^je  of  formula 
that  would  reach  family  members  who 
are  further  removed  from  the  covered 
person  if  those  family  members  have 
substantial  enough  relationships  to  the 
audit  client?  How  would  such  a  formula 
work?  Instead,  are  these  situations 
appropriately  handled  under  the  general 
standards  of  paragraphs  (b)  and  (c)(2)  of 
the  rule? 

10.  "Covered  Persons  in  the  Firm" 

Proposed  rule  2-01(f)(13)  defines  the 
term  "covered  persons  in  the  firm."  The 
term  includes  four  basic  groups:  (i)  The 
"audit  engagement  team;"  (ii)  the  audit 
engagement  team's  "chain  of 
command;"  (iii)  any  other  professional 
employee  of  the  accounting  firm  who  is, 
or  diuring  the  audit  client's  most  recent 
fiscal  year  was,  involved  in  providing 
any  professional  service  to  the  audit 
client,  its  parents,  subsidiaries,  or  other 
affiliates;  and  (iv)  all  other  professional 
employees  from  an  "office  "  of  the 
accounting  firm  that  participates  in  a 
significant  portion  of  the  audit. 

The  "audit  engagement  team"  and  the 
"chain  of  command"  are  discussed 
above.  We  have  also  included  as 


"covered  persons  in  the  firm"  those 
professionals  who  provide  consulting 
and  non-audit  services  to  the  audit 
client.  We  did  so  because  the  auditing 
literature,  quite  appropriately,  directs 
the  audit  engagement  team  to  discuss 
certain  matters  with  the  firm  personnel 
responsible  for  providing  such  services 
to  that  client.  207 

We  have  also  included  as  "covered 
persons  in  the  firm"  all  other 
professional  employees  from  an  "office" 
of  the  accounting  firm  that  participates 
in  a  significant  portion  of  the  audit. 
(The  definition  of  "office"  is  separately 
discussed  below.)  We  included  these 
people  because  we  believe  they  are 
generally  in  a  position  to  influence  the 
audit.  They  are  the  ones  most  likely  to 
interact  with  the  audit  engagement  team 
on  substantive  matters  and  to  exert 
influence  over  the  audit  engagement 
team  by  virtue  of  their  physical 
proximity  to,  or  relatively  frequent 
contact  with,  the  audit  engagement 
team. 

Nevertheless,  under  the  proposal,  an 
accounting  firm  employee  in  a  distant 
part  of  the  world,  or  even  down  the 
street,  could  own  an  audit  client's 
securities,  have  a  family  member  in  a 
financial  position  at  the  client,  or  enter 
into  a  business  relationship  with  a 
client  without  necessarily  impairing  the 
firm's  independence  from  the  audit 
client.  We  expect  that  many  partners 
and  employees  who  previously  could 
not  own  securities  issued  by  an  audit 
client  will  be  able  to  do  so  under  the 
proposed  rule.  It  should  be  noted  that 
insider  trading  restrictions  prohibit  any 
partner,  principal,  shareholder,  or 
employee  of  the  firm,  whether  or  not  he 
or  she  performs  any  service  for  the 
client,  from  trading  on  any  nonpublic 
information  about  that  client.  ^°^ 

We  believe  that  the  lines  drawn  in  the 
proposed  rule  provide  a  reasonable 
balance  between  those  who  may  and 
those  who  may  not  be  able  to  influence 
the  audit  process  for  a  particular  client. 
In  general,  all  those  who  may  have  a 
connection  with,  or  directly  or 
indirectly  influence,  the  audit  have  been 
included. 

We  solicit  comment  on  the  definition 
of  "covered  persons  in  the  firm."  Are 
there  other  persons  in  the  firm  who 
should  be  included,  such  as  all 
partners?  Are  there  persons  included  in 
the  definition  who  should  not  be 


^o'  AICPA  SAS  No.  22,  supra  note  185. 

2°*  See  "Selective  Disclosure  and  Insider 
Trading,"  Securities  Act  Rel.  No.  7787  (Dec.  20, 
1999).  As  discussed  in  footnote  109  of  that  release, 
an  individual  working  at  an  accounting  firm  may 
be  liable  for  insider  trading  for  misappropriating 
information  about  a  client,  even  if  he  or  she  did  not 
perform  services  for  that  client. 


Federal  Register/ Vol.  65.  No.  134 /Wednesday.  July  12,  2000 /Proposed  Rules 


4'^181 


included?  Is  the  concept  of  a 
"significant  portion  of  the  audit" 
sufficiently  familiar  to  accountants  to  be 
a  useful  standard? 

A  person  who  is  not  a  covered  person 
at  the  time  an  audit  engagement  begins 
may  be  consulted  about  the  audit  as  the 
engagement  progresses.  Once  consulted, 
that  person  becomes  a  member  of  the 
audit  engagement  team  and,  therefore,  a 
covered  person  in  the  firm.  That  person 
must  dispose  of  any  financial  interest  in 
the  audit  client  completelv  and 
irrevocably  before  participating  in  any 
discussion  with  another  covered  person 
concerning  the  audit  engagement.  The 
proposal  would  not  allow  the  person 
consulted  to  participate  in  a  discussion 
about  the  audit  engagement  and  then 
"cure"  an  independence  impairment  by 
later  disposing  of  his  or  her  financial 
interest  in  the  audit  client. 

Likewise,  a  person  may  become  a 
covered  person  by  rotating  on  to  an 
engagement  or  being  promoted  into  the 
chain  of  command.  In  these  situations, 
the  person  must  also  dispose  of  any 
financial  interest  in  the  audit  client 
completely  and  irrevocably  before 
becoming  a  covered  person. 

11.  "Immediate  Family  Members" 

Proposed  rule  2-01(f)(15)  defines 
"immediate  family  members"  to  mean  a 
person's  spouse,  spousal  equivalent, 
and  dependent.  These  terms  have  the 
same  meaning  as  they  do  in  the 
definition  of  "close  family  members." 

"Immediate  family  members"  is  a 
narrower  group  than  "close  family 
members."  Again,  part  of  our  premise  in 
distinguishing  the  two  groups  is  that  the 
less  immediate  the  family  relationship 
to  the  covered  person,  the  more 
substantial  that  family  member's 
relationship  to  the  audit  client  should 
be  before  we  deem  it  to  impair  the 
auditor's  independence.  Bv 
circumscribing  the  group  of 
"immediately  family  members,"  we 
mean  to  identif\'  those  persons  who 
have  such  regular  and  close  contact 
with  a  "covered  person.  "  that  it  is  fair, 
for  independence  purposes,  to  attribute 
to  the  covered  person  any  financial  and 
employment  relationships  that  family 
member  has  with  the  audit  client. 

We  solicit  comments  on  the  definition 
of  "immediate  family  members." 
Should  the  definition  include  family 
members  in  addition  to  those  proposed? 
Is  the  proposed  definition  too  inclusive? 
Are  there  any  qualifications  that  should 
be  added  to  the  definition,  such  as  not 
including  spouses  who  are  separated 
from,  and  living  apart  from,  the  covered 
person? 


12.  "Investment  Company  Complex" 

Proposed  rule  2-01(f)(16)  provides  a 
definition  of  "investment  company 
complex"  that  is  loosely  based  on  ISB 
Standard  No.  2.  ISB  Standard  No.  2 
defines  "mutual  fund  complex"  to  mean 
"(tjhe  mutual  fund  operation  in  its 
entirety,  including  all  the  funds,  plus 
the  sponsor,  its  ultimate  parent 
company,  and  their  subsidiaries."  209 

Our  proposed  rule  defines 
"investment  company  complex"  to 
include  an  investment  company  and  its 
investment  adviser,  or  if  the  company  is 
a  unit  investment  trust,  its  sponsor;  any 
entity  controlled  by,  under  common 
control  with,  or  controlling  the 
investment  adviser  or  sponsor  of  a  unit 
investment  trust,  such  as  a  distributor, 
fund  administrator,  or  transfer  agent; 
and  any  investment  company  or  an 
entity  that  would  be  an  investment 
company  but  for  the  exclusions 
provided  by  section  3(c)  of  the  ICA  and 
that  is  advised  by  the  investment 
adviser  or  sponsored  by  the  sponsor,  or 
an  entity  that  is  controlled  by,  under 
common  control  with,  or  controlling  the 
investment  adviser  or  sponsor.  The 
definition  does  not  include  sub-advisers 
whose  role  is  primarily  portfolio 
management  and  who  provides  services 
pursuant  to  a  subcontract  with,  or  are 
overseen  by,  an  adviser  in  the  complex. 
As  proposed,  an  auditor  genei-ally 
would  not  be  precluded  from  investing 
in  other  investment  companies  advised 
by  an  investment  company  audit  client's 
sub-adviser.  We  request  comment  on 
whether  the  auditor  of  an  investment 
company  should  be  independent  of 
other  investment  companies  that  have 
an  adviser  that  is  the  sub-adviser  of  an 
audit  client  investment  compeuiy.  Sub- 
advisers  are  excluded  only  when  their 
duties  are  limited  to  portfolio 
management.  Should  they  be  excluded 
only  in  this  circumstance?  Is  the 
definition  of  sub-adviser  clear  and 
capable  of  implementation,  or  is  another 
definition  preferable? 

As  proposed,  the  definition  would 
require  an  auditor  to  be  independent  of 
all  companies  that  would  be  investment 
companies  but  for  the  exclusions  set 
forth  in  section  3{c)  of  the  ICA.  Should 
the  auditor  of  an  investment  company 
be  independent  of  all  investment  type 
products  {i.e  .  hedge  funds,  ventiu-e 
capital  funds,  commodity  pools,  real- 
estate  pools)  offered  by  the  adviser  or 
sponsor  of  the  investment  company? 

The  rule  would  preclude  auditors  of 
a  unit  investment  trust  from  investing  in 
other  investment  companies  sponsored 
by  the  sponsor  of  the  unit  investment 


208  ISB  Standard  No.  2,  supra  note  139. 


trust  and  any  other  entity  in  the  same 
investment  company  complex.  We  have 
defined  sponsor  as  the  entity  that 
establishes  the  unit  investment  trust.  Is 
such  a  definition  sufficiently  clear  and 
capable  of  implementation?  If  not.  how 
should  it  be  modified  so  as  to  be 
sufficiently  clear? 

We  solicit  comment  on  the  proposed 
definition  of  "investment  company 
complex."  Does  the  definition  include 
all  entities  that  should  be  within  the 
investment  company  complex?  Does  the 
definition  include  any  entities  that 
should  not  be  included?  For  example, 
under  the  proposed  rule,  we  focus  on 
the  integral  role  of  an  investment 
adviser  in  the  investment  comf)any 
complex.  But,  for  some  fund  groups,  the 
principal  underwriter  or  administrator 
plays  a  predominant  role  in  organizing 
and  managing  the  overall  operations  of 
the  investment  companies  in  the 
investment  company  complex.  Should 
the  auditors  be  independent  of  the 
administrator  or  principal  underwriter? 
Should  the  auditors  be  independent  of 
other  fund  groups  who  use  the  same 
principal  undervmter  or  administrator? 

13.  "Office" 

Proposed  rule  2-01(f)(17)  defines 
"office"  to  mean  a  distinct  sub-group 
within  an  accounting  firm,  whether 
distinguished  along  geographic  or 
practice  lines.  The  term  "office"  is  used 
in  the  rule  to  help  delimit  the  persons 
who  are  considered  "covered  persons" 
and.  therefore,  plays  a  role  in 
identifying  those  firm  personnel  who 
cannot  have  financial  or  employment 
relationships  with  a  particular  audit 
client  or  affifiate  of  an  audit  client 
without  impairing  the  firm's 
independence. 

We  give  "office"  a  meaning  that  does 
more  than  merely  refer  to  a  distinct 
physical  location  where  the  firm's 
personnel  work.  By  "office"  we  mean  to 
encompass  any  reasonably  distinct  sub- 
group within  an  accounting  firm, 
wheUier  constituted  by  formal 
organization  or  informal  practice,  where 
the  persoimel  who  make  up  the  sub- 
group generally  serve  the  same  clients, 
work  on  the  same  matters,  or  work  on 
the  same  categories  of  matters.  In  this 
sense,  "office  "  may  transcend  physical 
boundaries,  and  it  is  possible  that  a  firm 
may  have  a  sub-group  that  constitutes 
an  "office"  even  though  the  personnel 
making  up  that  sub-group  are  stationed 
at  various  places  around  the  country  or 
the  world. 

At  the  same  time,  we  intend  for 
"office"  also  to  include  reference  to  a 
physical  location.  For  this  reason, 
"office"  will  generally  include  a  distinct 
physical  location  where  the  firm's 
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personnel  work.  We  recognize,  however, 
that  in  some  cases  thousands  of  firm 
personnel  may  work  at  a  single,  large 
physical  location,  but  physical  divisions 
may  nonetheless  effectively  isolate 
different  sub-groups  of  personnel  from 
each  other  in  ways  that  will  warrant 
treating  each  sub-group  as  a  separate 
"office"  under  the  proposed  definition. 
We  solicit  comments  on  the  proposed 
definition  of  "office."  Does  the 
definition  provide  a  useful  framework 
for  identifying  firm  personnel  who 
reasonably  should  be  included  within 
the  definition  of  "covered  persons?"  Is 
there  an  alternative  definition  that 
would  better  serve  the  objective  of 
identifying  persons  firm-wide  whose 
geographic  or  professional  proximity  to 
the  firm's  work  for  a  particular  audit 
client  suggests  that  their  financial  or 
employment  relationships  with  that 
audit  client  should  be  deemed  to  impair 
the  firm's  independence?  Should 
"office"  be  defined  more  narrowly,  such 
as  by  limiting  it  to  persons  who  work  in 
the  same  physical  location?  To  the 
extent  that  the  definition  does  include 
physical  location,  should  "office"  be 
defined  more  strictly,  by  providing  that 
all  firm  personnel  working  at  the  same 
physical  or  geographic  location  will,  in 
all  cases,  constitute  a  single  office? 

/.  Codification 

As  previously  discussed,  the 
Commission's  current  auditor 
independence  requirements  are  foimd 
in  various  rules  and  interpretations. 
Section  600  of  the  Codification  provides 
interpretations  and  guidance  not 
otherwise  available  in  the  current  rule. 
The  proposed  rule  attempts  to  articulate 
clearly  situations  and  circumstances, 
such  as  financial  relationships, 
employment  relationships,  and  non- 
audit  services  that  impair  auditor 
independence.  Accordingly,  we  are 
proposing  to  delete  interpretations 
included  in  the  Codification  that  are 
reflected  in,  or  that  have  been 
superseded  by,  the  proposed  rule.^io 
The  current  Codification  contains 
background  information  and 
interpretations  that  may  continue  to  be 
useful  in  situations  not  specifically  or 
definitively  addressed  in  the  proposed 
rule.  Examples  of  these  items  concern 
business  relationships,  unpaid  prior 
professional  fees,  indemnification  by 
clients,  and  litigation. 

Should  the  background  information 
and  other  relevant  items  included  in  the 
Codification  be  maintained  in  their 
current  form?  Are  there  additional  items 
that  should  be  modified?  Are  there 


items  that  are  proposed  to  be  deleted 
but  should  be  maintained  in  the 
Codification? 

IV.  General  Request  for  Comments 

We  request  comment  on  the 
proposals,  other  matters  that  may  have 
an  impact  on  the  proposals,  and  your 
suggestions  for  additional  changes.  In 
addition,  in  considering  whether  to 
adopt  rule  amendments  on  auditor 
independence,  the  Commission  will 
consider  what  effect,  if  any,  its  actions 
might  have  on  the  states  and  on  state 
law.  Specifically,  the  Commission  will 
consider  whether  the  rule  amendments 
(i)  could  alter  the  relationships  between 
federal  and  other  authorities,  (ii)  require 
expenditures  by  state  officials,  or  (iii) 
preempt  state  or  local  law.  The 
Commission's  rules  affect  only  those 
auditors  that  perform  audits  for 
companies  required  to  file  financial 
statements  and  auditors'  reports  with 
the  Commission,  whereas  state 
regulations  often  affect  a  much  broader 
category  of  auditors  and  companies. 

The  Commission's  proposals  are  not 
intended  to  alter  the  relationship 
between  federal  and  state  authorities.  In 
general,  states  have  patterned  their 
regulations  after  those  of  the  AICPA  or 
the  National  Association  of  State  Boards 
of  Accountancy.  Many  state 
independence  regulations  may  be  more 
permissive,  in  some  respects,  than  the 
Conunission's  current  regulations. 
These  differences  would  continue  under 
the  proposals.  The  proposals  do  not 
require  state  officials  to  undertake 
licensing  regimes  or  otherwise  make  any 
financial  outlays.  Furthermore,  our 
proposals  would  not  affect  the  ability  of 
the  states  to  adopt  different  regulation 
in  those  areas  they  currently  regulate. 
We  solicit  comment  on  whether  the 
proposals  would  affect  specific  state 
laws  or  require  any  expenditures  by 
state  officieJs.  We  also  request  comment 
on  whether  or  how  these  proposals 
would  alter  the  relationship  between 
federal  and  state  authorities. 

V.  Cost-Benefit  Analysis 

We  have  identified  certain  costs  and 
benefits  of  the  proposals.  We  request 
comment  on  all  aspects  of  this  cost- 
benefit  analysis,  including  identification 
of  any  additional  costs  or  benefits  of  the 
proposed  amendments.  We  encourage 
commenters  to  identify  or  supply 
relevant  data  concerning  the  costs  or 
benefits  of  the  proposed  amendments. 


A.  Costs  and  Benefits  of  the  Proposals 
Regarding  Investments  in  and 
Employment  Relationships  With  Audit 
Clients 

The  proposals  clarify  and,  in  some 
cases,  eliminate,  certain  existing 
regulations  imder  which  an 
accountant's  independence  is  impaired 
by  fellow  accounting  firm  employees  or 
their  family  members  having  an 
investment  in  or  holding  a  position  at 
an  audit  client.  As  explained  above, ^'^ 
changes  in  business  practices  and 
demographics,  including  an  increase  in 
dual-career  families,  may  warrant  a 
change  in  our  auditor  independence 
requirements  to  prevent  them  from 
unnecessarily  restricting  the 
employment  and  investment 
opportunities  available  to  auditors  and 
members  of  their  families.  To  this  end,  . 
the  proposals  take  a  more  targeted 
approach  and  focus  on  those  persons 
who  are  involved  in  or  can  influence  an 
audit.  In  addition,  the  proposals  create 
a  limited  exception  for  accounting  firms 
that  have  quality  controls  that  provide 
reasonable  assurance  of  independence. 

1.  Benefits 

We  believe  that  our  proposals  on 
investment  and  employment  restrictions 
provide  several  benefits.  Eliminating 
certain  investment  and  employment 
restrictions  should  benefit  auditors  and 
their  families  by  permitting  them  a 
wider  range  of  investment  and 
employment  opportunities.  Currently, 
according  to  annual  reports  filed  by 
accounting  firms  with  the  SECPS,  the 
five  largest  audit  firms  employ 
approximately  115,000  professionals. 
Other  public  accounting  firms  that  audit 
SEC  registrants  employ  an  estimated 
5,000  to  25,000  professional  staff.  Our 
proposals  would  benefit  these  120,000 
to  140.000  accounting  firm  professional 
employees  and  their  families  by 
enabling  them  to  invest  in  some  public 
companies  that,  under  the  current  rules, 
they  cannot  invest  in  without  impairing 
the  independence  of  the  companies' 
auditors.  In  addition,  under  the 
proposals,  unlike  under  current  rules, 
family  members  of  some  audit  firm 
employees  could  be  employed  by  audit 
clients  and  their  affiliates  without 
impairing  auditor  independence. 

Expanding  the  set  of  investment 
opportunities  available  to  auditors  and 
their  family  members  may  increase  the 
return  they  can  earn  on  their 
investments  and  improve  their  ability  to 
reduce  risk  through  diversification. 
Similarly,  expanding  the  set  of 
employment  opportunities  available  to 


2 '"The  Codification  in  its  entirety  remains  in 
effect  until  any  final  rule  is  adopted. 


"'  See  supra  Section  11. 
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the  family  members  of  audit  firm 
employees  has  the  potential  to  increase 
their  compensation.  Finally,  opening  up 
the  employment  opportunities  available 
to  auditors  and  their  family  members 
increases  their  freedom  of  choice  with 
respect  to  employment  opportunities. 
This  could  improve  the  non-pecuniary, 
as  well  as  financial,  benefits  of 
employment. 

We  request  comment  on  the  estimate 
of  the  nxunber  of  individuals  who  are 
likely  to  benefit  from  the  proposed 
amendments.  Is  a  better  estimate 
available?  Is  it  possible  to  estimate  the 
annual  benefits  to  these  individuals 
from  having  a  wider  range  of  investment 
choices?  Is  it  possible  to  estimate  the 
benefits  that  these  individuals  may 
achieve  on  an  annual  basis  because  of 
a  wider  range  of  employment  choices? 
Would  eliminating  investment  and 
employment  regulations  provide  other 
benefits  to  these  individuals?  Are  there 
other  individuals  who  would  benefit 
from  the  proposals  regarding  investment 
and  employment  relationships? 

In  addition  to  eliminating  certain 
restrictions,  the  proposals  clarify  the 
independence  requirements.  Currently, 
these  requirements  are  found  in  various 
Commission  rules.  Commission 
interpretations,  staff  letters  and  staff 
reports.  The  proposals  consolidate  the 
requirements.  As  a  result,  the  proposals 
should  provide  clearer  guidance  to 
accountants  and  their  families,  issuers 
and  their  audit  committees,  regulators, 
courts,  administrative  law  judges,  and 
others.  The  proposals  also  put  this 
guidance  in  an  easily  accessible  format 
that  should  save  these  parties  costs  in 
ascertaining  and  complying  with  the 
regulations.  Is  it  possible  to  quantify 
these  benefits?  Would  additional  parties 
be  affected  by  the  proposed  clarification 
of  oiu  investment  and  employment 
restrictions? 

Finally,  the  proposals  encourage,  but 
do  not  require,  accounting  firms  to 
establish  quality  control  systems  that 
provide  reasonable  assurance  that  they 
are  complying  with  our  auditor 
independence  requirements.  The 
proposals  do  so  by  providing  that  an 
accounting  firm's  independence  will  not 
be  impaired  solely  because  one  of  its 
employees  does  not  comply  with  the 
independence  rules  if,  among  other 
things,  the  firm  has  adequate 
independence  quality  controls  in  place. 

GAAS  already  requires  firms  to  nave 
quality  controls  for  their  audit  practices 
and  refers  auditors  to  the  "Statements 
on  Quality  Control  Standards" 
(   SQCS")  for  guidance  regarding  the 
elements  of  those  systems. 212  SQCS  No. 


2  states  that  firms'  controls  should 
provide  "reasonable  assurance  that 
personnel  maintain  independence  (in 
fact  and  in  appearance)  in  all  required 
circiunstances,  perform  all  professional 
responsibilities  with  integrity,  and 
maintain  objectivity  in  discharging 
professional  responsibilities."  ^^^  In 
addition  to  requirements  imposed  by 
GAAS,  public  accounting  finns  that  are 
SECPS  members  must  comply  with 
independence  quality  control 
membership  requirements.  Among  other 
things,  member  firms  with  at  least  7,500 
professionals  must  implement  an 
elecfronic  fracking  system  by  no  later 
than  December  31,  ZOOO.^i"  Our 
proposals,  therefore,  do  not  impose, 
even  indirectly,  a  requirement  for 
internal  controls  that  does  not  already 
exist  under  GAAS  and  SECPS 
membership  requirements. 

The  proposals,  however,  do  clarify  the 
GAAS  requirement  for  firms  with  more 
than  500  SEC  registrants  as  audit  clients 
by  identifying  procedures  that  should  be 
part  of  their  quality  control  systems. ^'s 
This  aspect  of  the  proposals  could 
benefit  the  largest  public  accounting 
firms  by  reducing  uncertainty  about  the 
required  minimum  characteristics  of 
any  quality  control  system  they 
institute. 

In  addition,  any  public  accounting 
firm  implementing  a  quality  control 
system  in  compliance  with  this  limited 
exception  should  benefit  because  we 
would  be  narrowing  the  circumstances 
in  which  independence  would  be 
impaired.  This  aspect  of  the  proposals 
also  should  provide  investors  with  the 
assurance  of  improved  quality  control 
systems  of  any  firms  that  implement 
them,  and  inform  investors  and  others 
who  rely  on  audited  financial 
statements  about  the  minimum 
characteristics  of  the  quality  control 
systems  maintained  by  these  accounting 
firms.  This  should  reduce  imcertainty 
among  investors  and  increase  investor 
confidence. 


2>2  AICPA  SAS  No.  25.  AU  §  161,  n.  1. 


213  AlCPA  Professional  Standards.  SQCS.  QC 
§  20.09. 

2'*  Letter  from  Michael  A.  Conway,  Chairman, 
Executive  Committee,  SECPS.  to  the  Managing 
Partners  of  SECPS  Member  Firms,  dated  April  2000 
(available  at  wvtrw.aicpa.org). 

^'^The  specified  criteria  for  a  quality  control 
system  only  apply  to  the  largest  accounting  finns. 
For  other  firms,  the  proposal  states  that  a  fcrn's 
quality  control  system  should  take  into  account  the 
size  and  nature  of  the  firm's  practice.  Again,  this 
is  in  general  conformity  with  GAAS,  which  states. 
"The  nature  and  extent  of  a  firm's  quality  control 
policies  and  procedures  depend  on  factors  such  as 
its  size,  the  degree  of  operating  autonomy  allowed 
its  personnel  and  its  practice  offices,  the  nature  of 
its  practice,  its  organization,  and  appropriate  cost- 
benefit  considerations."  AlCPA  SAS  25.  AU 
S  161.02. 


What  methods  are  available  to 
estimate  the  benefits  that  these 
accounting  firms  would  receive  from  the 
limited  exception  and  the  reduced 
uncertainty  about  the  minimiun 
characteristics  required  for  quality 
control  systems?  What  methods  are 
available  to  estimate  the  benefits  to 
investors  and  others  because  of 
enhanced  assiu-ance  that  firms  possess 
quality  controls  with  minimum 
characteristics  described  in  this  section? 
Are  there  other  benefits  arising  from  the 
proposed  amendment? 

We  request  comment,  including 
supporting  data  if  available,  on  the 
benefits  of  the  proposals  regarding 
investment  and  employment 
relationships. 

2.  Costs 

Modification  of  our  investment  and 
employment  restrictions  may  require 
accounting  firms,  their  employees,  or 
others  to  incur  transaction  costs,  such  as 
one-time  costs  to  modify  existing 
systems  that  monitor  investments  and 
employment  relationships,  and  training 
costs  to  make  all  professional  staff 
aware  of  the  revised  rules.  Is  it  possible 
to  estimate  these  costs?  Are  there 
additional  costs  that  would  be  borne  by 
any  individual  or  entity  other  than  those 
identified? 

As  discussed  above,  the  proposals 
provide  an  incentive — ^namely  a  limited 
exception  fitjm  the  auditor 
independence  requirements — for 
accoimting  firms  to  establish  quality 
controls.  In  the  case  of  the  largest  firms, 
the  proposals  specify  what  we  believe  to 
be  the  minimum  characteristics  of  these 
systems. 216  por  the  largest  firms, 
implementing  such  a  quality  control 
system  would  likely  entail  costs  to 
enhance  or  alter  the  firm's  existing 
system.  Because  seeking  the  limited 
exception  is  elective,  such  costs  will  be 
assumed  voluntarily,  if  at  all,  by 
accounting  firms  that  decide  that  the 
benefits  of  this  limited  exception 
outweigh  the  cost  of  any  incremental 
changes  that  are  necessary  to  make  their 
quality  control  systems  meet  the 
proposals'  standards. 

In  addition,  to  minimize  costs,  we 
have  tailored  these  quality  control 
proposals  in  recognition  of  current 
industry  requirements  and  practices.  As 
noted  above,  under  GAAS  and,  where 
applicable,  under  SECPS  membership 
requirements,  accounting  firms  must 
have  a  system  of  quality  controls, 
including  policies  and  procedures,  to 


2"  Other  public  accounting  firms  would  have  the 
flexibility  to  adopt  a  system  to  comply  with  the 
proposed  requirement  in  light  of  the  nature  and  size 
of  their  practice. 
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provide  the  firm  with  reasonable 
assurance  that  personnel  maintain 
independence  in  all  required 
circiunstances.^'^  Moreover,  it  is 
prudent  business  practice  to  maintain 
reasonable  quality  controls. ^'^  An 
accounting  firm  that  chooses  to  upgrade 
its  existing  quality  control  system  to 
comply  with  the  limited  exception 
should  incur  only  the  incremental  costs 
of  implementing  any  improvements 
beyond  what  is  required  by  GAAS  and 
SECPS  membership  requirements. 

We  seek  comment,  and  supporting 
data  if  available,  on  these  and  any  other 
costs  of  oxu  investment  and 
employment  proposals,  including  the 
quality  control  proposals.  Is  it  possible 
to  quantify  the  initial  costs  accounting 
firms  may  incur  to  modify  their  quality 
control  systems?  Is  it  possible  to 
quantify  the  incremental  costs  that  may 
be  incurred  by  the  largest  accoimting 
firms  that  choose  to  put  in  place  a 
quality  control  system  that  meets  the 
specified  criteria? 

B.  Costs  and  Benefits  of  Restricting 
Certain  Nan- Audit  Services 

As  more  fully  described  above,^'^ 
there  is  increasing  concern  that  the 
growth  of  non-audit  services  provided 
to  audit  cUents  affects  the  independence 
of  auditors.  If  investors  lose  confidence 
in  auditors'  ability  or  willingness  to 
provide  an  unbiased  and  impartial 
examination  of  companies'  financial 
statements,  then  investors'  trust  in  the 
reliability  of  publicly  available  financial 
information,  and  in  the  integrity  of  the 
securities  markets,  may  be  damaged. 

Currently,  accounting  firms  may  not 
provide  certain  services  to  their  audit 
clients  without  impairing  their 
independence.  Our  proposals  extend 
and  clarify  those  restrictions  by  setting 
forth  four  basic  principles  that  should 
be  used  to  evaluate  the  effect  of  non- 
audit  services  on  an  auditor's 
independence,  and  by  designating 
certain  non-audit  services  that,  if 
performed  by  an  auditor  for  an  SEC 
registrant  that  is  an  audit  client,  impair 
the  auditor's  independence. 

Our  proposals  on  the  provision  of 
non-audit  services  may  affect  four 
distinct  groups:  investors,  issuers, 
public  accounting  firms,  and  other 
potential  providers  of  non-audit 


^-' AICPA  SQCS.  QC  §20;  AICPA  SAS  No.  25, 
AU§161. 

2i«  Some  firms  are  already  developing  or 
improving  quality  control  systems.  At  least  one  Big 
5  accounting  firm  has  begun  the  process  of 
installing  a  computerized  tracking  system  that 
monitors  employee  investments.  See  Elizabeth 
MacOonald,  "Top  Accounting  Industry  Group  Sets 
Conflict-of-interest  Compliance  Rules,"  Wall  St.  J., 
Feb.  2.  2000,  at  B2. 

''*  See  supra  Section  Il.C. 


services.  The  benefits  and  costs  arising 
from  the  proposed  amendments  are 
examined  for  each  group. 

1.  Benefits 

(a)  Investors.  For  the  reasons 
explained  above,  the  Commission 
believes  that  the  proposals  will  enhance 
auditor  independence  and  thereby 
enhance  the  reliability  and  credibility  of 
financial  statements  of  public 
companies. 22°  We  expect  these  benefits 
to  inure  primarily  to  investors  who,  if 
the  proposals  are  adopted,  should  be 
able  to  review  public  companies' 
financial  statements  with  greater 
assiu-ance  that  reliance  on  the 
statements  will  lead  to  more  informed 
investment  decisions.  We  seek  comment 
on  whether  it  is  possible  to  quantify  the 
benefits  of  the  proposals  to  investors, 
and  if  so,  how. 

(b)  Issuers.  Issuers  may  benefit  from 
the  proposed  scope  of  services 
regulations  in  several  respects.  First,  the 
proposals  eliminate  certain 
uncertainties  as  to  when  a  registrant's 
auditor  will  not  be  recognized  as 
independent.  The  proposals  eliminate 
these  imcertainties  by  setting  forth  not 
only  four  general  principles  by  which  to 
analyze  non-audit  services,  but  also  by 
listing  certain  non-audit  services  as 
incompatible  with  the  concept  of 
auditor  independence.  Accordingly,  in 
the  futiue.  issuers  can  know  that  if  their 
auditor  provides  any  of  the  listed 
services,  the  auditor  will  not  be 
independent  for  purposes  of 
Commission  filings. 

Second,  if  the  proposals  increase 
investor  confidence  in  financial 
reporting  and  thereby  encoiuage 
investment,  they  may  facilitate  capital 
formation.  In  such  a  scenario,  issuers 
would  be  able  to  attract  capital  at  lower 
rates  of  return,  or  in  circumstances  in 
which  they  currently  caniiot  raise 
capital. 

Finally,  the  proposals  may  increase 
the  utility  of  annual  audits  to  issuers. 
For  example,  by  requiring  issuers  to 
obtain  certain  information  technology 
services,  such  as  implementation  of  an 
accounting  information  system  that  is 
used  to  generate  data  significant  to  the 
financial  statements  as  a  whole,  from  a 
vendor  other  than  their  auditor,  the 
proposals  should  result  in  someone 
other  than  the  non-audit  services 
provider  reviewing  that  system  dining 
the  course  of  the  audit.  As  a  result, 
issuers  may  get  an  independent  "second 
opinion"  of  the  system  from  the  audit. 
Furthermore,  as  a  result  of  the 
proposals,  issuers  may  avoid  pressure 


from  their  auditors  to  purchase  non- 
audit  services. 

(c)  Other  Consulting  Firms. 
Consulting  firms  that  do  not  engage  in 
public  accounting  also  may  benefit  from 
the  proposals.  Such  consulting  firms 
may  receive  revenue  from  certain 
consulting  engagements  that,  but  for  our 
proposals,  would  have  gone  to  the 
client's  auditor.  Moreover,  to  the  extent 
that  a  registrant's  auditor  has  advantages 
in  competing  to  provide  consulting 
services  to  an  audit  client  by  virtue  of 
the  auditor's  personal  relationships  with 
officers  of  the  audit  client  or  increased 
awareness  of  potential  consulting 
engagements  through  proximity  to  an 
audit  client,  our  proposals  may  improve 
competition  in  the  market  for  the 
provision  of  consulting  services.  This 
improved  competition  could  benefit  any 
consulting  firm  with  comparative 
advantages  in  providing  the  necessary 
non-audit  services. -^i 

(d)  Public  Accounting  Firms.  We 
anticipate  that  the  proposals  will  confer 
two  primary  benefits  on  public 
accounting  firms.  First,  the  proposals 
should  clarify  what  non-audit  services 
may  be  provided  to  an  audit  client 
without  jeopardizing  auditor 
independence.  Second,  the  proposals 
could  improve  competition  in  the 
market  for  the  provision  of  non-audit 
services  by  public  accounting  firms. 
Because  the  restrictions  on  pro\  iding 
non-audit  services  to  an  audit  client 
would  apply  equally  to  all  accounting 
firms,  the  overall  impact  of  the 
proposed  restrictions  may  be  to  re- 
distiibute  the  restricted  non-audit 
services  among  the  public  accounting 
firms. 222 

In  addition,  as  noted  above,  a 
registrant's  auditor  may  have  advantages 
in  competing  to  provide  non-audit 
services  to  its  audit  client  that  are  not 
based  on  the  auditor's  skill  or  cost 
advantages  in  prtniding  that  service.  To 
the  extent  that  such  advantages  exist, 
the  proposals  mav  improve  competition 
in  the  market  for  non-audit  services.  If 
a  public  accounting  firm  has  a 
comparative  skill  or  cost  advantage  in 
providing  a  particular  non-audit  service, 
that  public  accounting  firm  may  benefit 
from  any  enhanced  competition  because 
its  comparative  advantage  over  other 
public  accounting  firms  in  providing 
that  service  would  be  more  likely  to 
lead  to  non-audit  assignments  from 
other  public  accounting  firms'  audit 
clients.  Might  these  enhancements  to 


"°  See  supra  Section  m.D.l. 


"'  This  would  also  benefit  the  issuers  that 
contract  for  these  non-audit  services. 

222  As  noted  above,  some  of  this  work  may  be  re- 
distributed to  consulting  firms  that  do  not  engage 
in  public  accounting. 


Federal  Register   Vol.  65,  No.  134/ Wednesday,  July  12,  2000 /Proposed  Rules 


4 11  H ' 


competition  change  the  way  accounting 
firms  invest  in  various  of  their  service 
lines?  For  example,  might  accounting 
firms  begin  to  re-invest  more  heavily  in 
their  audit  ftinction? 

We  request  comment,  including 
supporting  data,  on  the  benefits  of  the 
proposals. 

2.  Costs 

Our  proposals  on  non-audit  services 
may  impose  costs  on  issuers  and  public 
accounting  firms.  We  request  comment 
on  whether  these  proposals  may  impose 
costs  on  other  groups. 

(a)  Issuers.  Tntj  proposed  amendments 
have  the  effect  of  restricting  issuers  from 
purchasing  certain  non-audit  services 
from  their  auditors.  Currently,  the  five 
largest  public  accounting  firms  audit 
approximately  12.800  public 
companies.  Other  public  accounting 
firms  audit  approximately  3,900  public 
companies.  According  to  reports  filed 
with  the  AICPA.  of  the  12,800  public 
companies  audited  by  the  so-called  "Big 
5,"  approximately  9,500  did  not 
purchase  any  consulting  services  from 
their  auditor  in  the  most  recently 
reported  year.  Of  the  approximately 
3,900  registrants  that  are  audited  by 
other  public  accounting  firms, 
approximately  3,100  did  not  pm-chase 
any  consulting  services  from  their 
auditor. 

For  the  12,600  registrants  that  did  not 
purchase  any  consulting  services  from 
their  auditor,  the  proposed  amendments 
would  not  have  affected  their  purchase 
of  non-audit  services  in  the  most 
recently  reported  year.  In  the  future, 
however,  these  registrants  could  be 
affected  by  the  proposals  insofar  as  the 
proposals  reduce  their  flexibility  in  the 
purchase  of  non-audit  services. 

Of  the  approximately  4,100  registrants 
that  were  reported  to  have  purchased 
non-audit  services  from  their  auditor, 
many  may  have  purchased  non-audit 
services  that  are  not  covered  by  the 
proposals.  In  the  future,  these  issuers 
could  continue  to  procure  the  same 
services  from  their  auditor. 

Issuers  that  purchased  from  their 
auditor  non-audit  services  that  are 
covered  by  the  proposals,  howeVer,  will 
have  to  look  to  other  professional 
services  firms,  including  other  public 
accounting  firms,  to  provide  these 
services  in  the  future.  The  fact  that 
many  issuers  currently  purchase  non- 
audit  ser\'ices  from  firms  other  than 
their  auditor  suggests  that  there  is  a 
competitive  market  for  non-audit 
services.  Therefore,  issuers  who  are 
precluded  by  the  proposals  from 
purchasing  such  services  from  their 
auditor  likely  will  be  able  to  purchase 
these  services  from  other  vendors.  These 


issuers  may  incur  costs  from  having  to 
use  a  separate  vendor,  including  the 
possible  loss  of  any  synergistic  benefits 
of  having  a  single  provider  of  both  audit 
and  non-audit  services.  For  example, 
they  may  incur  costs  locating  a  new 
vendor  and  developing  a  business 
relationship  with  that  vendor. 

We  request  comment  on  whether  it  is 
possible  to  quantify  the  costs  arising 
from  employing  separate  vendors  for 
certain  consulting  services,  and  if  so, 
how.  We  also  request  comment  on  the 
accuracy  of  the  estimated  number  of 
issuers  that  would  be  affected  by  the 
proposed  amendment.  What  percentage 
of  SEC  registrants  use  a  competitive 
bidding  process  in  selecting  providers  of 
non-audit  services?  What  percentage 
"sole  source"  non-audit  assignments? 
For  issuers  that  currently  acquire  from 
thefr  auditor  non-audit  services  that  are 
prohibited  by  the  proposals,  what  is  the 
additional  cost  of  using  a  competitive 
bidding  process  to  acquire  non-audit 
services?  Are  there  any  benefits  to  the 
issuer  of  employing  such  a  process? 
Under  our  proposed  rule,  how  often,  if 
at  all,  would  an  issuer  be  unable  to  find 
a  vendor  other  than  their  auditor  to 
provide  a  covered  non-audit  service  on 
a  comparable  basis? 

(b)  Public  Accounting  Firms.  Some 
public  accounting  firms  provide  a  wide 
variety  of  services  both  to  audit  and 
non-audit  clients.  Our  scope  of  services 
proposals  are  likely  to  affect  these  firms 
in  several  ways.  The  primary  cost  for 
these  firms  is  that  they  individually  may 
lose  one  source  of  revenue  because  they 
will  no  longer  be  able  to  sell  certain 
non-audit  services  to  their  audit  clients. 
Based  on  the  accounting  firms'  SECPS 
reports,  however,  it  appears  that,  on 
average,  public  accounting  firms  with 
fewer  than  1 ,000  SEC  registrants  as 
clients  earn  less  than  1%  of  thefr  total 
fees  from  providing  management 
consulting  services  to  audit  clients.^^a 

The  anticipated  loss  of  revenue  would 
primarily  affect  the  Big  5  firms.  Some 
members  of  the  Big  5  provide  extensive 
non-audit  services  to  thefr  audit  clients. 
However,  at  least  two  of  the  Big  5  have 
recently  sold  or  taken  steps  to  separate 
their  consulting  practice  from  their 
audit  practice.  And,  at  least  one  other 
Big  5  firm  has  announced  its  intention 
to  separate  its  consulting  and  its  audit 
practices.  In  addition,  the  SECPS  reports 
of  the  Big  5  show  that  almost  75%  of 
their  audit  clients  that  are  SEC 
registrants  purchased  no  management 
consulting  services  from  thefr  auditor. 


Accordingly,  the  proposals  appear  likely 
to  impose  significant  costs  only  on  those 
members  of  the  Big  5  that  do  not  plan 
to  separate  their  audit  and  non-audit 
practices  (or  at  least  that  portion  of  their 
non-audit  practice  that  provides  those 
non-audit  services  listed  in  proposed 
rule  2-01{c)(4)).224  Even  then,  because 
only  about  25%  of  these  firms'  SEC 
audit  clients  buy  non-audit  services 
from  thefr  auditors,  the  proposals  will 
only  impose  costs  with  respect  to,  at 
most,  25%  of  these  firms'  client 
relationships. 

In  addition,  because  our  proposals 
would  affect  all  auditors,  the  overall 
impact  of  the  proposed  restrictions  may 
be  merely  to  redistribute  certain  non- 
audit  services  among  public  accounting 
firms. -^^^  To  the  extent  these  services  are 
only  redistributed,  there  should  be  no 
net  loss  of  revenue  to  public  accounting 
firms  as  a  whole. 

We  request  comment  on  these  costs 
and  our  estimates  of  the  number  of 
accounting  firms  and  issuers  that  will  be 
affected.  Is  it  possible  to  quantify  these 
costs?  Is  there  any  reason  to  believe  the 
costs  in  the  form  of  lost  revenue  will  not 
be  offset  by  equal  benefits  to  other 
public  accoxuiting  firms  and  other 
consulting  firms? 

A  complete  prohibition  on  accounting 
firms'  providing  any  non-audit  services 
could  impose  other,  different  costs  on 
public  accoxmting  firms,  such  as 
depriving  accounting  firms  of  expertise 
they  could  have  obtained  from 
consulting  activities  that  can  be 
employed  in  audit  engagements, 
preventing  "synergies"  from  a  better 
understanding  of  the  client,  and 
harming  accounting  firms'  ability  to 
recruit  and  retain  employees.  Our 
proposed  rule  does  not  ban  accounting 
firms  from  providing  all  non-audit 
services,  nor  does  it  ban  accounting 
firms  from  providing  any  non-audit 
services  to  entities  other  than  thefr  audit 
clients.  It  only  adds  certain  non-audit 
services  to  those  that  accounting  firms 
are  already  precluded  from  providing  to 
a  particular  audit  client  if  they  wish  to 
maintain  independence  from  that  audit 
client. 

Nonetheless,  we  have  considered 
whether  our  proposals  are  likely  to 
impose  any  of  these  other  costs  on 
public  accounting  firms.  For  example, 
we  have  considered  that  the  provision 


^"  Of  course,  these  firms  and  other  firms  that  do 
not  currently  earn  any  such  revenues  would  be 
precluded  fi-om  earning  such  revenues  in  the  fiiture 
fitim  the  covered  non-audit  services. 


"*  Public  accounting  firms  that  are  separating 
their  consulting  practices  would  be  affected  if  they 
subsequently  determined  to  re-acquire  or  recreate 
consulting  practices  that  included  these  listed 
services. 

225  Of  course,  as  noted  above,  some  of  the  non- 
audit  services  now  provided  by  auditors  may  be 
redistributed  to  consulting  firms  that  are  not 
engaged  in  public  accounting. 
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of  non-audit  services  may  enhance  an 
auditor's  expertise  and  thereby  improve 
the  efficiency  or  effectiveness  of  the 
audit.  Our  proposals  would  not 
preclude  public  accounting  firms  from 
developing  or  maintaining  such 
expertise  through  consulting 
engagements,  however.  Under  the 
proposals,  public  accounting  firms 
could  provide  any  non-audit  service  to 
clients  that  are  not  audit  clients  as  to 
which  they  must  be  independent  under 
the  federal  securities  laws,  and  thereby 
develop  or  maintain  their  expertise. 
Moreover,  to  the  extent  that  the  effect  of 
the  proposals  is  merely  to  redistribute 
the  provision  of  non-audit  services 
among  the  public  accounting  firms,  this 
redistribution  may  permit  each  of  the 
firms  to  maintain  its  expertise  in  various 
of  these  services. 

We  request  conmient  on  whether  our 
proposals  on  non-audit  services  would 
impose  costs  on  accounting  firms  or 
others  because  accoimtants  would  have 
diminished  expertise.  If  so,  is  it  possible 
to  quantify  these  costs?  We  also  request 
comment  on  what  effect,  if  any, 
reducing  the  pool  of  clients  to  which 
accounting  firms  can  sell  certain  non- 
audit  services  will  have  on  the  firms' 
profit  margins. 

Chir  proposals  also  may  affect  what 
some  contend  are  synergies  (or 
"knowledge  spillovers")  that  arise  from 
providing  non-audit  services  to  an  audit 
client.  Research  on  enhanced  efficiency 
or  effectiveness  of  providing  non-audit 
services  to  audit  clients  is 
inconclusive. 228  Anecdotal  evidence 
that  argues  against  knowledge  spillovers 
is  found  in  the  recent  sale  or  proposed 
sale  of  the  consulting  divisions  of 
severed  large  public  accounting  firms.  If 
efficient  and  effective  audits  require  the 
expertise  that  can  be  most  efficiently 
maintained  through  the  provision  of 
consulting  services  to  audit  clients, 
these  firms  would  be  unlikely  to  sell 


22BTwo  studies  in  the  1980s  documented  that 
audit  fees  were  generally  greater,  after  controlling 
for  other  factors,  for  clients  that  also  purchased 
nonaudit  services  from  the  same  public  accounting 
firm.  See  Zoe-Voima  Palmrose,  "The  effect  of 
nonaudit  services  on  the  pricing  of  audit  services." 
Journal  of  Accounting  Research,  at  405-11  (Autumn 
1986);  Dan  A.  Simunic.  "Auditing,  consulting,  and 
auditor  independence."  Journal  of  Accounting 
Research,  at  679-702  (Autumn  1984).  The  authors 
of  these  studies  nonetheless  concluded  that  this 
evidence  was  consistent  with  the  hypothesis  that 
the  joint  provision  of  audit  and  nonaudit  services 
may  give  rise  to  "knowledge  spillovers"  (i.e. 
enhanced  efflciency  or  effectiveness).  More  recent 
research  documents  that  these  higher  fees  are 
associated  with  increased  audit  effort  (in  labor 
hours).  See  Larry  R.  Davis.  David  N.  Ricchiute,  and 
Greg  Trompcter,  "Audit  Effort,  Audit  Fees,  and  the 
Provision  of  Nonaudit  Services  to  Audit  Clients," 
Accounting  Review,  at  135-50  (Jan.  1993).  The 
results  of  the  Davis  et  al.  study  therefore  cast  doubt 
on  the  knowledge  spillover  hypothesis. 


their  consulting  practices.  Thus,  the  sale 
of  these  consulting  practices,  coupled 
with  the  results  of  previous  research, 
provide  evidence  that  is  inconsistent 
with  the  existence  of  synergies  that 
would  be  negatively  affected  by  our 
proposed  amendments. 

We  seek  comment  on  whether  there 
are  knowledge  spillovers  that  would  be 
lost  under  the  proposals.  If  so,  is  there 
some  means  of  quantifying  this  cost? 
Would  knowledge  spillovers  be  a 
concern  for  some  or  all  of  the  non-audit 
services  covered  by  our  proposals?  We 
also  seek  comment  on  whether  there  is 
evidence  as  to  the  mechanisms  by 
which  knowledge  spillovers  occur.  For 
example,  please  provide  an  average  of 
the  number  of  hours  billed  on  particular 
audit  engagements  by  consulting 
personnel  as  a  fraction  of  total  audit 
hours  and  the  niunber  of  hours  of  audit 
staff  time  billed  for  consulting  services 
covered  by  the  rule  to  an  audit  client  of 
that  staff  member. 

Finally,  some  accounting  firms  have 
suggested  that  their  recruiting  and 
employee  retention  would  be  affected  if 
they  could  not  provide  non-audit 
services.  According  to  this  argument, 
employees  or  potential  employees  are 
more  interested  in  joining  accounting 
firms  in  which  they  will  be  able  to 
engage  in  both  audit  and  non-audit 
work,  or  at  least  have  the  option  of 
engaging  in  both  audit  and  non-audit 
work. 

We  seek  comment  on  whether  our 
proposals  impose  a  cost  of  this  type  on 
accoiuiting  firms.  Do  a  significant 
number  of  accounting  firm  employees 
engage  in  both:  (i)  audit  activities,  and 
(ii)  non-audit  activities  that  are 
prohibited  as  a  result  of  our  proposal,  as 
part  of  their  work?  Have  a  significant 
number  of  accounting  firm  employees 
shifted  from  providing  audit  services  to 
providing  non-audit  services  that  are 
covered  by  these  proposals?  Do  the 
proposals  significantly  reduce  the  non- 
audit  work  available  to  professional 
audit  staff?  If  so,  how?  227 

C.  Costs  and  Benefits  of  the  Proposals  to 
Add  Disclosure  Requirements 

Our  proposals  require  public 
companies,  under  certain 
circumstances,  to  disclose  information 
about  the  non-audit  services  provided 
by  their  auditor,  the  fees  for  those 
services,  and  the  audit  fee.  The 
proposals  also  require  public  companies 
to  disclose,  when  relevant,  that  more 


^^^  This  argument  also  assumes  that  accounting 
Arms  will  not  be  engaged  in  both  audit  and 
nonaudit  work.  Our  proposals,  of  course,  do  not 
prevent  accounting  firms  from  continuing  to 
provide  any  nonaudit  services  to  companies  other 
than  their  audit  clients. 


than  50%  of  the  audit  was  performed  by 
personnel  who  are  fuU-or  part-time 
employees  of  an  entity  other  than  the 
audit  firm. 

The  disclosure  of  non-audit  services 
provided  by  a  company's  auditor  is 
intended  to  allow  investors  to  judge  for 
themselves  whether  they  believe  that  a 
particular  service  affects  the 
independence  of  the  auditor.  Such 
disclosures  have  been  provided  in  the 
United  Kingdom  for  several  vears. 

The  disclosure  regarding  the  usage  of 
leased  personnel  to  perform  an  audit  is 
intended  to  allow  investors  to  know 
when  personnel  of  an  entity,  other  than 
the  audit  firm,  performed  a  majority  of 
the  audit  so  that  investors  can  consider 
the  independence  of  the  other  entity. 
Under  such  circumstances,  the 
independence  of  the  other  entity  and  its 
personnel  may  be  as  relevant — if  not 
more  relevant — to  auditor  independence 
than  the  independence  of  the  auditor 
itself. 

1.  Benefits 

As  discussed  above. ^^s  there  is 
growing  concern  about  the  impact  of 
non-audit  services  on  auditors' 
independence.  In  addition,  as  noted 
above,  while  the  SECPS  collects 
information  on  non-audit  and  audit  fees 
from  its  member  firms,  it  no  longer 
publishes  this  mformation.  Accordingly, 
such  information  is  not  readily  available 
to.  or  easily  accessible  by.  the  investing 
public.  Further,  this  information 
provides  a  description  of  service  line 
activities  by  the  public  accounting  firm 
for  all  of  its  clients,  rather  than  for  each 
audit  client 

The  proposals  would  remedy  this 
situation  The  proposed  disclosure 
related  to  non-audit  services  provided 
by  auditors  to  audit  clients  would  give 
investors  insight  into  the  hill 
relationship  between  a  company  and  its 
auditor.  In  so  doing,  the  proposed 
disclosure  would  replace  uncertainty 
about  the  nature  and  scope  of  such 
relationships  with  facts  about  the 
services  provided  by  the  auditor  to  the 
company.  This  information  may  help 
shareholders  decide,  among  other 
things,  how  to  vote  their  proxies  in 
selecting  or  ratif\'ing  management's 
selection  of  an  auditor. 

The  disclosure  regarding  the  auditor's 
use  of  another  entity's  employees  to 
perform  a  majority  of  the  audit  work 
also  provides  important  information  to 
investors.  Investors  may  need  to  know- 
when  a  majority  of  the  audit  work  is 
performed  by  persons  who  have 
financial,  business,  and  personal 
interests  in  addition  to.  or  different 


"'  See  supra  Section  II.C. 
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from,  persons  employed  bv  the  auditor. 
This  disclosure  is  significant  because  it 
reveals  when  the  "principal  auditor" 
(the  auditor  performing  a  majority  of  the 
audit  work)  is  an  entity  other  than  the 
firm  signing  the  audit  opinion. 

We  believe  that  the  benefits  of  the 
proposed  disclosure  rules  would 
include  increased  market  efficiency  due 
to  improved  information  and 
transparency  concerning  the  credibility 
and  reliability  of  companies'  financial 
disclosures.  The  value  of  these  benefits 
is  not  readily  quantifiable.  We  solicit 
comment,  including  supporting  data  if 
available,  on  the  benefits  of  the 
proposed  disclosiu-e  rule. 

2.  Costs 

We  believe  that  the  proposed 
disclosure  rule  will  impose  relatively 
minor  reporting  costs  on  issuers. 
Generally,  information  about  auditor 
independence  is  readily  available  to 
registrants.  One  basis  for  that 
information  is  ISB  Standard  No.  1, 
which  requires  auditors  to  report  certain 
independence  issues  to  the  audit 
committees  of  their  audit  client- 
registrants. ^zs  In  addition,  the  SECPS 
requires  members  to  report  annually  to 
the  audit  committee,  or  similar  body, 
the  total  fees  received  from  the  company 
for  management  advisory  services 
during  the  year  under  audit,  and  a 
description  of  the  types  of  such  services 
rendered. 230  j^g  ^  result,  companies 
should  have  ready  access  to  the 
information  on  fees  paid  to  their  auditor 
for  non-auriit  services.  The  proposed 
disclosure  requirement  would  merely 
require  issuers  to  pass  certain  of  this 
information  on  to  shareholders. 

For  purposes  of  the  Paperwork 
Reduction  Act,  we  have  estimated  that 
our  proposed  disclosiue  rules  would,  on 
an  annual  basis,  impose  2,473 
additional  burden  hours  on  all  Schedule 
14A  filers  and  6.3  additional  burden 
hours  on  all  Schedule  14C  filers,  for  an 
aggregate  annual  total  of  2,536 
additional  burden  hours.-'"  That 
estimate  i.s  ba.sed  on  current  burden 
hour  estimates  and  the  staffs  experience 
with  such  filings.  We  further  estimate 
that  approximately  75%  of  the  extra 
burden  hours,  or  1,902  hours,  will  be 


229  ISB  standard  No.  1.  supra  note  95.  In  addition, 
SAS  No.  61  provides  additional  guidance  on  topics 
that  an  auditor  should  discuss  with  the  audit 
committee  (or  board  of  directors  if  there  is  no  such 
committee)  of  each  registrant.  AlCPA  SAS  No.  61, 
AU§380. 

230 SECPS  Manual,  supm  note  165,  at  §  1000.08(i). 

"^  Approximately  9,892  respondents  file  proxy 
statements  under  Schedule  14A  and  approximately 
253  respondents  file  information  statements  under 
Schedule  14C.  We  based  the  number  of  entities  that 
would  complete  and  file  each  of  the  forms  on  the 
actual  number  of  filers  during  the  1998  fiscal  year. 


expended  by  companies'  internal  staff, 
and  the  remaining  25%,  or  634  hours, 
by  outside  professional  help.232  These 
percentage  estimates,  which  are  based 
on  current  burden  hour  estimates  and 
the  staffs  experience  with  such  filings, 
reflect  the  time  companies  would  spend 
preparing  the  additional  disclosures  in 
the  proxy  statement  or  information 
statement. 

Assuming  that  the  internal  staff  costs 
the  company  an  average  of  about  $85 
per  hour,  the  aggregate  aimual  cost  for 
internal  staff  assistance  would  amount 
to  approximately  $161,670.  If  we 
assume  that  the  outside  professional 
assistance  would  have  an  average  cost  of 
approximately  Si  75  per  hour,  the 
aggregate  annual  paperwork  cost  would 
be  approximately  $110,950.  The  total 
annual  costs  would  accordingly  be 
about  $272,620.  We  request  comment  on 
the  reasonableness  of  these  estimates 
and  their  underlying  assumptions. 

In  addition,  as  noted  above,  some 
issuers  would  have  to  disclose  the 
percentage  of  hours  expended  on  the 
engagement  by  "leased"  employees.  We 
currently  lack  information  on  the 
number  of  issuers  that  would  be  affected 
by  the  proposed  disclosures  on  "leased" 
employees.  We  expect,  however,  that 
this  disclosure  will  be  required  only  in 
rare  situations  where  the  firm  has  sold 
its  non-attest  practice  to  a  financial 
services  company  and  is  leasing  back  its 
employees.  In  these  situations,  former 
employees  of  the  firm  become  fuU-or 
part-time  employees  of  the  financial 
services  company  and  are  "leased"  back 
to  the  accounting  firm  to  perform  audit 
work.  This  disclosure  should  not 
require  any  additional  recordkeeping  by 
the  firm  because  the  amount  of  hours 
performed  on  an  audit  by  the  lessor  and 
by  the  "leased"  personnel  should  be 
readily  available  from  the  firm's  billing 
records.  This  information  also  shoidd  be 
readily  available  to  the  registrant 
because  of  the  communications 
requirements  under  ISB  Standard  No.  1 , 
as  discussed  above. 

We  seek  comment  on  these  and  any 
other  costs  of  the  proposed  disclosure 
ndes.  Are  there  any  other  potential  costs 
we  have  not  considered'' 

VT.  Summary*  of  Initial  Regulatory 
Flexibilit)'  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Act 


Analysis  ("IRFA")  in  accordance  with 
the  Regulatory  Flexibility  Act,233 
regarding  the  proposed  amendments  to 
Rule  2-01  of  Regulation  S-X  and  item 
9  of  Schedule  14A  under  the  Exchange 
Act.  The  following  summarizes  the 
IRFA. 

As  discussed  in  greater  detail  in  the 
IRFA  and  in  other  sections  of  this 
release,  there  have  been  significant 
changes  in  accounting  firms,  changes  in 
the  business  environment,  and 
demographic  changes  since  we  last 
amended  our  requirements  regarding 
the  independence  of  auditors  of 
financial  statements  filed  with  us.  The 
IRFA  notes  that  we  are  re-evaluating 
whether  our  auditor  independence 
requirements  remain  effective,  relevant 
and  fair.  In  this  regard,  we  are  proposing 
amendments  to  our  current 
requirements  to  address  investments  by 
auditors  or  their  family  members  in 
audit  clients,  employment  of  auditors' 
family  members  and  former  partners  by 
audit  clients,  and  the  scope  of  services 
provided  by  audit  firms  to  their  SEC 
audit  clients.  The  IRFA  also  discusses 
the  proposed  proxy  disclosure 
requirements  by  public  companies 
regarding  non-audit  services  provided 
by  their  auditors. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  rules.  It  also 
discusses  small  entities  subject  to  the 
rules.23«  The  IRFA  states  that 
approximately  2,500  Exchange  Act 
reporting  companies  are  small 
businesses  and  approximately  227 
investment  companies  are  small 
businesses.  The  IRFA  also  states  that  the 
Small  Business  Administration  defines 
small  business,  for  purposes  of 
accoimting  firms,  as  those  with  under 
$6  million  in  aimual  revenues.  ^35  Wg 
cannot  estimate  the  number  of  firms 
with  less  than  $6  million  in  revenues. 

The  IRFA  indicates  that  the  proposed 
rules  would  affect  two  primary  groups, 
auditors  and  registrants.  The  IRFA  states 
that  the  ndes  could  potentially  affect 
auditors  in  three  areas:  investments  and 


232  These  assumptions  are  based  on  the  stafTs 
experience  with  these  filings.  We  believe  that  a 
company's  internal  staff  will  typically  carry  most  of 
the  burden  of  preparing  the  proposed  additional 
disclosures,  and  will  consult  with  outside 
professionals  only  on  specific  issues  that  the 
company  may  periodically  encounter  in  preparing 
the  proxy  statement  or  information  statement. 


"3  5U.S.C.  §603. 

23«  For  the  purposes  of  this  analysis,  the 
Commission  has  defined  "small  business"  in 
Securities  Act  Rule  157  as  any  entity  whose  total 
assets  on  the  last  day  of  its  most  recent  fiscal  year 
were  S5  million  or  less  and  is  engaged,  or  proposes 
to  engage,  in  small  business  financing.  17  CFR 
230.157.  A  registrant  is  considered  to  be  engaged, 
or  to  propose  to  engage,  in  small  business  financing 
under  this  rule  if  it  is  conducting,  or  proposes  to 
conduct,  an  offering  of  securities  which  does  not 
exceed  the  dollar  limitation  prescribed  by  Section 
3(b)  of  the  SecuriUes  Act.  15  U.S.C.  77c(b).  The 
Commission  also  has  defined  small  business  in 
Rule  0-10  of  the  Investment  Company  Act  as  an 
investment  company  that  has  assets  of  S50  miUion 
or  less  as  of  the  end  of  its  most  recent  fiscal  year. 
17  CFR  270.0-10. 

"5 13  CFR  121.201. 
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employment  relationships;  non-audit 
services;  and  quality  controls.  With 
regard  to  investments  and  employment 
relationships,  the  IRFA  states  that  the 
proposed  rules  would  liberalize  certain 
restrictions  on  investments  by,  and 
employment  opportunities  available  to, 
accountants  and  their  families.  In  this 
sense,  compliance  requirements  are 
being  relaxed. 

With  regard  to  non-audit  services,  the 
IRFA  states  that  the  vast  majority  of  SEC 
registrants  are  audited  by  one  of  the  Big 
Five  firms,  which  clearly  are  not  small 
entities.  The  IRFA  explains  that  we  have 
data  regarding  the  approximately  776 
accounting  firms  with  fewer  than  20 
SEC  audit  clients, ^^e  which  would  tend 
to  be  smaller  accounting  firms.  As  the 
IRFA  explains,  we  do  not  believe  that 
the  proposed  amendments  regarding 
consulting  and  non-audit  services 
would  have  a  significant  impact  on  a 
substantial  number  of  small  accounting 
firms. 

With  regard  to  quality  controls,  the 
IRFA  explains  that  the  proposed  rules 
establish  a  limited  exception  for 
accounting  firms  that  institute  certain 
quality  controls  and  satisfy  other 
conditions.  The  proposed  rules, 
therefore,  encourage,  but  do  not  require, 
accoimting  firms  to  adopt  qucdity 
controls  that  ensure  the  independence 
of  the  firms'  auditors.  The  IRFA 
explains  that  GAAS  already  require 
firms  to  have  quality  controls  over  their 
audit  practices,  and  the  standards  refer 
to  the  SQCS  for  guidance  regarding  the 
elements  of  those  systems. ^^^ 

The  proposals,  however,  clarify  the 
GAAS  requirement  for  the  quality 
controls  of  firms  with  more  than  500 
SEC  audit  clients  by  setting  forth  certain 
procedures  that  should  be  part  of  their 
quality  controls.  For  firms  with  fewer 
than  500  SEC  audit  clients,  a  firm's 
quality  control  system  should  take  into 
account  the  size  and  nature  of  the  firm's 
practice.  For  smaller  firms,  therefore, 
the  proposals  incorporate  GAAS 
requirements,  but  do  not  add  new 
requirements. 

The  proposed  proxy  disclosure  rule 
would  require  registrants  to  disclose 
certain  information  to  shareholders 
regarding  auditor  independence  and 
regarding  fees  for  audit  and  non-audit 
services.  The  proposed  rules  also 
address  situations  where  more  than 
50%  of  the  audit  is  performed  by 


^'*  "Special  Supplement:  Annual  Survey  of 
National  Accounting  Firms — 2000,"  Public 
Accounting  Beport  (March  31.  20001:  Annual 
Reports  to  SECPS.  Annual  reports  filed  with  AlCPA 
Division  for  CPA  firms;  SECPS  Reports.  Reports 
prepared  by  the  AICPA  Division  for  CPA  firms. 

"' AICPA  SAS  No.  25,  AU  §  161  n.l. 


personnel  that  are  full  or  part-time 
employees  of  another  entity. 

We  do  not  believe  that  the  proposed 
proxy  disclosure  requirement  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
These  requirements  would  apply  to 
small  businesses  only  if  they  are 
otherwise  subject  to  the  proxy  rules.  We 
estimate  the  number  of  those  entities  to 
be  no  more  than  2,700.  including  227 
investment  companies.  The  proposed 
disclosures  relate  to  only  one  item  on 
the  proxy  statement,  and  the 
information  should  be  readily  available 
to  registrants  because  of  the 
requirements  of  ISB  Standard  No.  1. 
Finally,  the  proposals  provide  an 
exclusion  from  the  disclosure 
requirements  for  de  minimis  items. 

As  explained  in  the  IRFA,  the 
Regulatory  Flexibility  Act  directs  us  to 
consider  significant  alternatives  that 
would  accomplish  the  stated  objective, 
while  minimizing  adverse  impact  on 
small  entities.  In  that  regard,  we 
considered  the  following  alternatives: 
(a)  Differing  compliance  or  reporting 
requirements  that  take  into  account  the 
resources  of  small  entities;  (b)  the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities;  (c)  use  of  performance 
rather  than  design  standards;  and  (d)  an 
exemption  from  the  coverage  of  the 
proposed  amendments  for  small 
entities. 

As  noted,  because  neither  the 
proposals  to  modernize  the 
independence  rules  for  investments  and 
employment  relationships  nor  the 
proposed  proxy  disclosure  requirements 
should  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  we  did  not  make  special 
provisions  for  small  entities.  Regarding 
the  provision  of  non-audit  services  by 
accounting  firms,  including  small 
accounting  firms,  we  have,  above, 
solicited  comment  on  a  number  of 
alternative  regulatory  approaches.  The 
IRFA  states  that  because  of  the  limited 
amoimt  of  non-audit  services  that  small 
accounting  firms  provide  to  their  SEC 
audit  clients,  we  believe  that  the 
adoption  oi  any  of  these  alternatives 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small 
businesses  or  small  accoujiting  firms. 

The  IRFA  explains  that  the  use  of 
performance  rather  than  design 
standards  or  providing  an  exemption 
from  the  coverage  of  the  proposed 
amendments  for  small  entities  are  not 
viable  because  it  is  not  possible  to 
design  performance  standards  that 
would  carry  out  our  statutory  mandate 
and  we  believe  investors  receive  a 


significant  benefit  from  knowing  that  an 
independent  professional  has  examined 
the  financial  statements  of  a  registrant, 
including  a  small  registrant,  vdth 
skepticism. 

Tne  IRFA  includes  information 
concerning  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
amendments  and  the  nature  of  the 
impact  on  those  entities.  We  encourage 
the  submission  of  comments  with 
respect  to  any  aspect  of  the  IRFA.  In 
particular,  we  seek  comment  on  the 
number  of  small  entities  that  would  be 
affected  by  the  proposed  rules;  the 
nature  of  the  impact;  how  to  quantify 
the  number  of  small  entities  that  would 
be  affected;  and  how  to  quantify'  the 
impact  of  the  proposed  rules.  C^omment 
is  specifically  requestpd  regarding  the 
number  of  small  accounting  firms  that 
might  be  affected  by  the  proposed  rules, 
and  the  effect,  if  any.  that  the  proposed 
rules  would  have  on  those  firms.  Please 
describe  the  nature  of  any  impact  and 
provide  empirical  data  supporting  the 
extent  of  the  impact.  Such  comments 
will  be  considered  in  the  preparation  of 
the  Final  Regulatory  Flexibility 
Analysis,  if  the  propo,sed  amendments 
are  adopted,  and  will  be  placed  in  the 
same  public  file  as  comments  on  the 
proposed  amendments.  A  copy  of  the 
IRFA  may  be  obtained  by  contacting 
Robert  Burns.  Chief  Counsel,  (202)  942- 
4400,  at  the  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-1103. 

Vn.  Paperwork  Reduction  Act 

Certain  ot  the  provisions  in  the 
proposed  amendment  to  item  9  of 
Schedule  14A  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq).  and 
the  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with  44 
U.S.C.  3507(d)  and  5  CFR  1320.11.  The 
collections  of  information  are  titled 
"Regulation  14A  (Commission  Rules 
14a-l  through  14b-2  and  Schedule 
14A)"  and  "Regulation  14C 
(Commission  Rules  14c-l  through  14c- 
7  and  Schedule  14C)."  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Regulation  14.-\  (OMB  Control  No. 
3235-0059)  was  adopted  pursuant  to 
section  14(a)  of  the  Exchange  Act  ^^^ 
and  prescribes  information  that  a 
company  must  include  in  its  proxy 
statement  to  ensure  that  shareholders 


"« 15  U.S.C.  78n(a). 
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are  provided  information  that  is 
materia]  to  their  voting  decisions. 
Regulation  14C  (OMB  Control  No.  3235- 
0057)  was  adopted  pursuant  to  section 
14(c)  of  the  Exchange  Act  239  anj 
prescribes  information  that  a  company 
must  include  in  an  information 
statement  when  a  shareholder  vote  is  to 
be  held  but  proxies  are  not  being 
solicited.  Schedule  14C  refers  to 
Schedule  14A  for  the  disclosure 
requirements  related  to  the  company's 
independent  accountants. 

The  proxy  disclosure  requirements  in 
section  14  of  the  Exchange  Act  apply  to 
those  entities  that  have  securities 
registered  with  the  Commission  under 
section  12  of  that  Act.  The  Ukely 
respondents,  therefore,  include  entities 
with  more  than  ,500  shareholders  and 
more  than  SlO  million  m  assets  (section 
12(g))  2-»"  and  entities  with  securities 
listed  on  a  national  exchange  (section 
12(b)). 241  ApproximateJy  9,892 
respondents  file  proxy  statements  under 
Schedule  14A  and  approximately  253 
respondents  file  information  statements 
under  Schedule  14C.  We  based  the 
number  of  entities  that  would  complete 
and  file  each  of  the  forms  on  the  actual 
number  of  filers  during  the  1998  fiscal 
year. 

We  estimate  that  the  total  reporting 
burden  for  Schedule  14A  is  179,144 
hours,  or  approximately  18  hours  per 
respondent  We  estimate  that  the  total 
reporting  burden  for  Schedule  14C  is 
4,582  hours,  or  approximatelv  18  hours 
per  respondent.  These  estimates  include 
increases  of  2,473  hours  for  Schedule 
14A  and  63  hours  for  Schedule  14C 
based  on  estimates  that  the  proposed 
amendments  will  add  one  hour  to  the 
reporting  burden  of  one-quarter  of  the 
respondents,  and  will  not  add  to  the 
burden  of  the  other  respondents.  These 
increases  are  based  on  the  fact  that  the 
information  needed  to  make  these 
disclosures  should  be  readily  available 
to  the  respondents  and  the  fact  that, 
based  on  information  provided  to  the 
SECPS.  approximatelv  75  percent  of 
Commission  registrants  receive  no  non- 
audit  services  from  the  auditors  of  their 
financial  statements  and.  accordingly, 
will  not  be  required  to  make  any 
disclosures  under  the  proposed 
amendments. 

We  believe  the  proposed  disclosure 
will  bolster  confidence  in  the  securities 
markets  by  informing  investors  about:  (i) 
non-audit  relationships  between  the 
auditor  and  the  audit  client,  and  (ii) 
situations  in  which  a  majority  of  the 
audit  work  is  performed  by  employees 


"«>i5U.S.C78n(c). 
2«19U.S.C.  78Ag). 
"» 15  U.S.C.  78Ab). 


of  an  entity  other  than  the  principal 
audit  firm  signing  the  audit  opinion.  As 
discussed  in  other  sections  of  this 
release,  there  is  growing  concern  about 
the  impact  of  non-audit  services  on 
auditors'  independence.  The  disclosure 
will  bring  the  benefit  of  sunshine  to 
non-audit  relationships  and  replace 
uncertainty  about  the  nature  and  scope 
of  such  relationships  with  facts  about 
the  services  provided  by  an  auditor  to 
each  audit  client.  This  information  may 
be  material  to  an  investor's  decision  to 
vote  on  the  selection  or  ratification  of 
the  auditor.  The  disclosure  regarding 
the  auditor's  use  of  another  entity's 
employees  to  perform  a  majority  of  the 
audit  work  also  provides  important 
information  to  investors.  Investors  may 
need  to  know  when  a  majority  of  the 
audit  work  is  performed  by  persons  who 
have  financial,  business,  and  personal 
interests  in  addition  to,  or  different 
from,  persons  employed  directly  by  the 
auditor. 

Compliance  with  the  disclosure 
requirements  is  mandatory  if  the  audit 
client  is  subject  to  the  proxy  or 
information  disclosure  requirements 
and  either  (i)  the  audit  client  has 
received  non-audit  services  from  the 
auditor  of  its  financial  statements,  or  (ii) 
the  auditor  used  employees  of  another 
entity  to  perform  a  majority  of  the  audit 
work.  There  would  be  no  mandatory 
retention  period  for  the  information 
disclosed,  and  responses  to  the 
disclosure  requirements  will  not  be  kept 
confidential. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (ii)  evaluate  the 
accuracy  of  the  Conunission's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  (iii)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  respond,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  OMB, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  W'ashington.  DC  20503,  and 
send  a  copy  to  Jonathan  G,  Katz, 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  with  reference 


to  File  No.  87-13-00.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-13-00,  and 
be  submitted  to  the  Securities  and 
Exchange  Conmiission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

Vni.  Consideration  of  Impact  on  the 
Economy.  Burden  on  Competition,  and 
Promotion  of  Effirienty .  Competition, 
and  Capital  hormation 

For  pmposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,242  we  are  requesting  information 
regarding  the  potential  impact  of  the 
proposals  on  the  economy  on  an  annual 
basis.  Commenters  should  provide 
empirical  data  to  support  their  views. 

Section  23(a)(2)  of  flie  Exchange  Act 
requires  us,  when  adopting  rules  under 
the  Exchange  Act,  to  consider  the  anti- 
competitive effects  of  any  rule  it 
adopts. ^•♦a  We  expect  that  in  some  ways 
the  proposals  will  increase  competition 
by  removing  the  accountant's 
competitive  advantage  in  bidding  on  or 
otherwise  obtaining  non-audit  work 
required  by  audit  clients. 2*4  We  request 
comment  on  any  anti-competitive 
effects  of  the  proposals. 

In  addition.  Section  3(f)  of  the 
Exchange  Act  requires  us,  when 
engaging  in  rulemaking  that  requires  us 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation. 2** 
We  believe  that  the  proposals  will 
increase  investor  confidence  in  the 
integrity  of  the  audit  process  and  in  the 
audited  financial  information  that  they 
use  daily  to  make  investment  and  voting 
decisions.  This  increased  sense  of 
confidence  should  promote  market 
efficiency  and  capital  formation.  The 
modernization  of  our  rules  should  allow 
more  accoimtants,  and  their  families,  to 
invest  in  a  wider  range  of  investment 
opportunities.  According  to  information 
provided  to  the  SECPS,  over  100,000 
individuals  will  have  more  freedom  of 
choice  in  their  financial  investments. 


'«Pub.  L.  No.  104-121,  tit.  n,  110  Slat.  857 
(1996). 

"M5  U.S.C,  78w(aa)(2), 

^**  See  supra  Section  V,  for  a  discussion  of  this 
issue. 

"M5U.S.C.  §78c(f). 
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This  should  increase  the  efficiency  of 
the  markets.  We  request  conunent  on 
these  matters. 

IX.  Codification  Update 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  No.  1  (April 
15,  1982)  is  proposed  to  be  amended  as 
follows: 

1.  By  removing  section  602.01. 

2.  By  removing  section  602.02. a. 

3.  By  removing  section  602.02.b.i. 

4.  By  removing  section  602.02.b.ii  to 
remove  examples  2,  3,  4,  7,  8,  and  10, 
and  redesignate  examples  5,  6,  and  9  as 
examples  2,  3,  and  4. 

5.  By  removing  section  602.02.b.iii. 

6.  By  amending  section  602.02.b.iv  to 
remove  the  first  three  introductory 
paragraphs. 

7.  By  amending  section  602.02.c.i  to 
remove  the  last  two  paragraphs. 

8.  By  amending  section  602.02.c.ii  to 
remove  examples  1,  2,  3,  4,  5,  7,  8,  and 
9  and  redesignate  example  6  as  example 
1. 

9.  By  amending  section  602.02.d  to 
remove  the  two  introductory 
paragraphs,  remove  examples  2,  3,  4,  5, 
6,  and  7,  and  redesignate  example  8  as 
example  2. 

10.  By  removing  section  602.02.e.ii. 

11.  By  removing  section  602.02.e.iii. 
,     12.  By  amending  section  602. 02. f  to 
remove  the  introductory  paragraph, 
remove  examples  1,  2,  3,  4.  and  5,  and 
redesignate  examples  6  and  7  as 
examples  1  and  2. 

13.  By  amending  section  602.02.g  to 
remove  examples  5,  15,  18,  19,  and  22 
and  remove  examples  6,  7,  8,  9, 10, 11, 
12,  13, 14,  16,  17,  20,  21,  23,  and  24  as 
examples  5,  6,  7,  8,  9,  10.  11,  12,  13,  14, 
15,  16, 17,  18,  and  19,  respectively. 

14.  By  removing  section  602.02.h. 

15.  By  adding  section  602.01, 
captioned  "Discussion  of  Rule  2-01,"  to 
include  the  text  in  the  adopting  release 
that  discusses  the  final  rules,  which,  if 
the  proposed  rules  are  adopted,  would 
be  substantially  similar  to  topic  III  of 
this  release. 

16.  By  amending  section  602.02  to 
redesignate  sections  602.02.b.ii, 
602.02.b.iv,  602.02.b.v,  602.02.c.i, 
602.02.c.ii,  602.02.c.iii,  602.02.d, 
602.02.e.i.  602.02.e.iv.  602.02.f, 
602.02.g,  602.02.i.i,  and  602.02.i.ii  as 
sections  602.02.a.i,  602.02.a.ii, 
602.02.a.iii,  602.02.b.i,  602.02.b.ii, 
602.02.b.iii.  602.02.C,  602.02.d.i, 
602.02.d.ii,  602.02.e,  602.02. f, 
602.02.g.i,  and  602.02.g.ii,  respectively. 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 


X.  Statutory  Bases  and  Text  of 
Amendments 

We  are  proposing  amendments  to 
Rule  2-01  of  Regulation  S-X  and  Item 
9  of  Schedule  14A  under  the  authority 
set  forth  in  Schedule  A  and  Sections  19 
and  28  of  the  Securities  Act,  Sections  3, 
lOA,  12,  13,  14,  17,  23  and  36  of  the 
Exchange  Act,  Sections  5, 10, 14,  and  20 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  Sections  8,  30,  and  38  of 
the  Investment  Company  Act  of  1940, 
and  Sections  203  and  211  of  the 
Investment  Advisers  Act  of  1940. 

List  of  Subjects 

17  CFR  Part  210 

Accountants,  Accounting. 

17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 

amended  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS.  SECURITIES  ACT  OF 
1933.  SECURITIES  EXCHANGE  ACT 
OF  1934.  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  77s, 
77Z-2,  77aa(25).  77aa(26).  78J-1,  78/,  78m, 
78n,  78o(d).  78u-5,  78w(a),  78/i(d),  79e(b), 
79j(a),  79n,  79t(a).  80a-8.  80a-20,  80a-29, 
80a-30.  80a-37(a),  unless  otherwise  noted. 

2.  By  amending  §  210.2-01  by  revising 
paragraphs  (b)  and  (c)  and  adding 
paragraphs  (d),  (e)  and  (f)  to  read  as 
follows: 

§  21 0.2-01    Qualifications  of  accountants. 

(a)  *  *  * 

(b)  The  Commission  will  not 
recognize  an  accountant  as 
independent,  with  respect  to  an  audit 
client,  if  the  accountant  is  not,  or  would 
not  be  perceived  by  reasonable  investors 
to  be,  capable  of  exercising  objective 
and  impartial  judgment  on  all  issues 
encompassed  within  the  accountant's 
engagement.  Under  this  standard,  an 
accountant  is  not  independent 
whenever,  during  the  audit  and 
professional  engagement  period,  the 
accountant: 

(1)  Has  a  mutual  or  conflicting 
interest  with  the  audit  client; 

(2)  Audits  the  accountant's  own  work; 


(3)  Functions  as  management  or  an 
employee  of  the  audit  client;  or 

(4)  Acts  as  an  advocate  for  the  audit 
client. 

(c)  An  accoimtant  is  not  independent 
under  the  standard  of  paragraph  (b)  of 
this  section  if,  during  the  audit  and 
professional  engagement  period,  the 
accountant  has  any  of  the  financial, 
employment  or  business  relationships 
with,  provides  any  of  the  non-audit 
services  to,  or  receives  a  contingent  fee 
fi'om,  the  accountant's  audit  client  or  an 
affiliate  of  the  audit  client,  as  specified 
in  paragraphs  (c)(1)  through  (c)(5)  of  this 
section,  or  otherwise  does  not  comply 
with  the  standard  of  paragraph  (b)  of 
this  section. 

(1)  Financial  relationships.  An 
accountant  is  not  independent  under 
the  standard  of  paragraph  fb)  of  this 
section  if  the  accountant  has  a  direct 
financial  interest  or  a  material  indirect 
financial  interest  in  the  accountant's 
audit  client,  such  as  the  financial 
relationships  specified  in  this  paragraph 
(c)(1). 

(i)  Investment  in  audit  client.  An 
accountant  is  not  independent  when: 

(A)  The  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
immediate  family  members,  has  any 
direct  investment  in  an  audit  client  or 
an  affiliate  of  an  audit  client,  such  as 
stocks,  bonds,  notes,  options,  or  other 
securities. 

(B)  Any  partner,  principal, 
shareholder,  or  professional  employee 
of  the  accounting  firm,  any  of  his  or  her 
immediate  family  members,  any  close 
family  member  of  a  covered  person  in 
the  firm,  or  any  group  of  the  above 
persons  has  filed  a  Schedule  13D  or  130 
with  the  Commission  indicating 
beneficial  ownership  of  more  than  five 
percent  of  an  audit  client's  equity 
securities,  or  otherwise  controls  an 
audit  client. 

(C)  The  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
immediate  family  members,  serves  as 
voting  trustee  of  a  trust  or  executor  of 
an  estate  containing  the  seciu-ities  of  an 
audit  client. 

(D)  The  accounting  firm,  any  covered 
person  in  the  firm,  any  of  his  or  her 
immediate  family  members,  or  any 
group  of  the  above  persons  has  any 
material  indirect  investment  in  an  audit 
client,  including: 

(1)  Ownership  of  more  than  five 
percent  of  an  entity  that  has  an 
ownership  interest  in  the  audit  client;  or 

(2)  Ownership  of  more  than  five 
percent  of  an  entity  of  which  the  audit 
client  has  an  ownership  interest. 

(ii)  Other  financial  interests  in  audit 
client.  An  accountant  is  not 
independent  when  the  accounting  firm. 
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any  covered  person  in  the  firm,  or  any 
of  his  or  her  immediate  family  members 
has: 

(A)  Loans/debtor-creditor 
relationship.  Any  loan  (including  any 
margin  loan)  to  or  from  an  audit  client, 
an  affiliate  of  an  audit  client,  or  an  audit 
client's  or  an  affiliate  of  an  audit  client's 
officers,  directors,  or  record  or 
beneficial  owners  of  more  than  five 
percent  of  the  audit  client's  or  affiliate's 
equity  securities,  except  for  the 
following  loans  obtained  from  a 
financial  institution  under  its  normal 
lending  procedures,  terms  and 
requirements: 

(1)  Automobile  loans  and  leases 
collateralized  by  the  automobile; 

(2)  Loans  fully  collateralized  by  the 
cash  surrender  value  of  an  insurance 
policy; 

(3)  Loans  fully  collateralized  by  cash 
deposits  at  the  same  financial 
institution;  and 

[4]  A  mortgage  loan  collateralized  by 
the  accountant's  primary  residence 
provided  the  loan  was  not  obtained 
while  the  borrower  was  a  covered 
person  in  the  firm  or  an  immediate 
family  member  of  a  covered  person  in 
the  firm. 

(B)  Savings  and  checking  accounts. 
Any  savings,  checking  or  similar 
account  at  a  bank,  savings  and  loan  or 
similar  institution  that  is  an  audit  client 
or  an  affiliate  of  an  audit  client,  if  the 
account  has  a  balance  that  exceeds  the 
amoimt  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  any  similar 
insurer. 

(C)  Broker-dealer  accounts.  Any 
brokerage  or  similar  accounts 
maintained  with  a  broker-dealer  that  is 
an  audit  client  or  an  affiliate  of  the  audit 
client,  if: 

[1]  Any  such  accounts  include  any 
asset  other  than  cash  or  securities 
(within  the  meaning  of  "secmity" 
provided  m  the  Secxuities  Investor 
Protection  Act);  or 

(2)  The  value  of  assets  in  the  accounts 
exceeds  the  amount  that  is  subject  to  a 
Securities  Investor  Protection 
Corporation  advance,  for  those 
accounts,  under  Section  9  of  the 
Securities  Investor  Protection  Act. 

(D)  Futures  commission  merchant 
accounts  Any  futures,  commodity,  or 
similar  account  maintained  with  a 
futiues  commission  merchant  that  is  an 
audit  client  or  an  affiliate  of  the  audit 
client. 

(E)  Credit  cards.  Any  credit  card 
balance  in  excess  of  $10,000  owed  to  a 
lender  that  is  an  audit  client  or  an 
affiliate  of  an  audit  client. 

(F)  Insurance  products.  Any 
individual  policy  or  professional 
liability  policy  originally  issued  by  an 


insurer  that  is  an  audit  client  or  an 
affiliate  of  an  audit  client. 

(G)  Investment  companies.  Any 
investment  in  any  entity  in  an 
investment  company  complex  if  the 
audit  client  is  also  an  entity  in  the  same 
investment  company  complex.  When 
the  audit  client  is  an  entity  that  is  part 
of  an  investment  company  complex,  the 
accountant  must  be  independent  of  each 
entity  in  the  investment  company 
complex. 

(iii)  Exceptions.  Notwithstanding 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section,  the  accountant  wiU  not  be 
deemed  not  independent  if: 

(A)  Inheritance  and  gift.  Any  person 
acquires  a  financial  interest  through  an 
unsoUcited  gift  or  inheritance  that 
would  cause  an  accoimtant  to  be  not 
independent  under  paragraphs  {c)(l)(i) 
or  (c)(l)(ii)  of  this  section,  and  the 
financial  interest  is  disposed  of  as  soon 
as  practicable,  but  no  longer  than  30 
days  after  the  person  has  the  right  to 
dispose  of  the  financial  interest. 

(B)  New  audit  engagement.  Any 
person  has  a  financial  interest  that 
would  cause  an  accountant  to  be  not 
independent  imder  paragraphs  (c)(l)(i) 
or  (c)(l)(ii)  of  this  section,  and: 

(1)  The  accountant  did  not  audit  the 
client's  financial  statements  for  the 
immediately  preceding  fiscal  year;  and 

(2)  The  accountant  is  independent 
under  paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
of  this  section  before  the  earlier  of: 

(i)  Accepting  the  engagement  to 
provide  audit,  review,  or  attest  services 
to  the  audit  client;  or 

Ui)  Commencing  any  audit,  review  or 
attest  procediu-es  (including  plaiming 
the  audit  of  the  client's  financial 
statements). 

(iv)  Audit  clients'  financial 
relationships.  An  accountant  is  not 
independent  when: 

(A)  Investments  by  the  audit  client  in 
the  auditor.  An  audit  client  or  an 
affiliate  of  an  audit  client  has,  or  has 
agreed  to  acquire,  any  direct  investment 
in  the  accounting  firm  or  its  affiliate, 
such  as  stocks,  bonds,  notes,  options,  or 
other  seciu-ities. 

(B)  Underwriting.  An  audit  client  or 
an  affiliate  of  an  audit  client,  including 
a  broker-dealer  or  other  entity,  performs 
any  service  for  the  accounting  firm 
related  to  underv^iting,  offering, 
making  a  market  in,  marketing, 
promoting,  or  selling  securities  issued 
by  the  accounting  firm,  or  issues  an 
analyst  report  concerning  the  seciu-ities 
of  the  accounting  firm. 

(2)  Employment  relationships.  An 
accountant  is  not  independent  under 
the  standard  of  paragraph  (b)  of  this 
section  if  the  accountant  has  an 
employment  relationship  wdth  an  audit 


client  or  an  affiliate  of  an  audit  client, 
such  as  the  emplojTnent  relationships 
specified  in  this  paragraph  (c)(2).  An 
accountant  is  not  independent  when: 

(i)  Employment  at  audit  client  of 
accountant.  A  current  partner, 
principal,  shareholder,  or  professional 
employee  of  the  accounting  firm  is 
employed  by  the  audit  client  or  an 
affiliate  of  an  audit  client  or  serves  as  a 
member  of  the  board  of  directors  or 
similar  management  or  governing  body 
of  the  audit  client  or  an  affiliate  of  the 
audit  client. 

(ii)  Employment  at  audit  client  of 
certain  relatives  of  accountant.  A  close 
family  member  of  a  covered  person  in 
the  firm  is  in  an  accounting  or  financial 
reporting  oversight  role  at  an  audit 
client  or  an  affiliate  of  an  audit  client, 
or  was  in  such  a  role  during  any  period 
covered  by  an  audit  for  which  the 
covered  person  in  the  firm  is  a  covered 
person. 

(iii)  Employment  at  audit  client  of 
former  employee  of  accounting  firm.  A 
former  partner,  shareholder,  principal, 
or  professional  employee  of  an 
accoimting  firm  is  in  an  accounting  or 
financial  reporting  oversight  role  at  an 
audit  client  or  an  affiliate  of  an  audit 
client,  unless  the  individual: 

(A)  Does  not  influence  the  accounting 
firm's  operations  or  financial  policies; 

(B)  Has  no  capital  balances  in  the 
accounting  firm;  and 

(C)  Has  no  financial  arrangement  with 
the  accoimting  firm  other  than  one 
providing  for  regular  pajTnent  of  a  fixed 
dollar  amoimt  (which  is  not  dependent 
on  the  revenues,  profits,  or  earnings  of 
the  firm)  pursuant  to  a  fully  funded 
retirement  plan  or  rabbi  trust. 

(iv)  Employment  at  accounting  firm  of 
former  employee  of  audit  client.  A 
former  officer,  director,  or  employee  of 
an  audit  client  or  an  affiliate  of  an  audit 
client  becomes  a  partner,  shareholder, 
or  principal  of  the  accoimting  firm, 
unless  the  individual  does  not 
participate  in,  and  is  not  in  a  position 
to  influence,  the  audit  of  the  financial 
statements  of  the  audit  client  or  an 
affiliate  of  the  audit  client  covering  any 
period  during  which  he  or  she  was 
employed  by  or  associated  with  that 
audit  client  or  an  affiliate  of  the  audit 
client. 

(3)  Business  relationships.  An 
accountant  is  not  independent  under 
the  standard  of  paragraph  (b)  of  this 
section  if  the  accounting  firm  or  any 
covered  person  in  the  firm  has  any 
direct  or  material  indirect  business 
relationship  with  an  audit  client,  an 
affiliate  of  an  audit  client,  or  with  an 
audit  client's  or  an  affiliate  of  an  audit 
client's  officers,  directors,  or  record  or 
beneficial  owners  of  more  than  five 
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percent  of  the  audit  client's  or  affiliate's 
equity  securities.  The  relationships 
described  in  this  paragraph  do  not 
include  a  relationship  in  which  the 
accounting  firm  or  covered  person  in 
the  firm  provides  professional  services 
or  is  a  consumer  in  the  ordinary  coiuse 
of  business, 

(4)  Non-audit  services,  (i)  Even  if  the 
audit  client  accepts  ultimate 
responsibility  for  the  work  that  is 
performed  or  decisions  that  are  made, 
an  accountant  is  not  independent  under 
the  standard  of  paragraph  (b)  of  this 
section  when  the  accountant  provides 
certain  non-audit  services  to  an  audit 
client  or  an  affiliate  of  an  audit  client, 
such  as: 

(A)  Bookkeeping  or  other  services 
related  to  the  audit  client's  accounting 
records  or  financial  statements.  Any 
service  involving: 

[1]  Maintaining  or  preparing  the  audit 
client's  or  an  affiliate  of  the  audit 
client's  accounting  records; 

[2]  Preparing  the  audit  client's  or  an 
affiliate  of  the  audit  client's  financial 
statements;  or 

[3)  Generating  financial  information 
to  be  disclosed  by  the  audit  client  or  an 
affiliate  of  the  audit  client  to  the  public. 

(B)  Financial  information  systems 
design  and  implementation.  Designing 
or  implementing  a  hardware  or  software 
system  used  to  generate  information  that 
is  significant  to  the  audit  client's 
financial  statements  taken  as  a  whole, 
not  including  services  an  accountant 
performs  in  coimection  with  the 
assessment,  design,  and  implementation 
of  internal  accounting  controls  and  risk 
management  controls. 

(C)  Appraisal  or  valuation  services, 
fairness  opinions,  or  contribution-in- 
kind  reports.  Any  appraisal  or  valuation 
service  for  an  audit  client  or  an  affiliate 
of  an  audit  client,  or  any  service 
involving  a  fairness  opinion  or 
contribution-in-kind  report  where  it  is 
reasonably  likely  that,  in  performing  an 
audit  in  accordance  with  generally 
accepted  auditing  standards,  the  results 
will  be  audited  by  the  accoimtant. 

(D)  Actuarial  services.  Any  advisory 
service  involving  the  determination  of 
policy  reserves  and  related  accounts  for 
the  audit  client  or  an  affiliate  of  an  audit 
client,  unless  the  audit  client  or  its 
affiliate  uses  its  own  actuaries  or  third- 
party  actuaries  to  provide  management 
with  the  primary  actuarial  capabilities. 

(E)  Internal  audit  outsourcing. 
Internal  audit  services  for  an  audit 
client  or  an  affiliate  of  an  audit  client, 
not  including  nonrecurring  evaluations 
of  discrete  items  or  programs  and 
operational  internal  audits  unrelated  to 
the  internal  accounting  controls. 


financial  systems,  or  financial 
statements. 

(F)  Management  functions.  Acting, 
temporarily  or  permanently,  as  a  ■ 
director,  officer,  or  employee  of  an  audit 
client  or  an  affiliate  of  an  audit  client, 
or  performing  any  decision-making, 
supervisory,  or  ongoing  monitoring 
function  for  the  audit  client  or  affiliate 
of  the  audit  client. 

(G)  Human  resources.  Recruiting, 
hiring,  or  designing  compensation 
packages  for  officers,  directors,  or 
managers  of  the  audit  client  or  an 
affiliate  of  the  audit  client;  advising 
about  the  audit  client's  or  affiliate  of  the 
audit  client's  management  or 
organizational  structure;  developing 
employee  evaluation  programs;  or 
conducting  psychological  or  other 
formal  testing  of  employees. 

(H)  Broker-dealer,  investment  adviser, 
or  investment  banking  services.  Acting 
as  a  seciirities  professional,  such  as  a 
broker-dealer,  promoter,  underwriter, 
analyst  of  the  audit  client's  or  an 
affiliate  of  the  audit  client's  securities, 
investment  adviser,  or  in  any  capacity 
recommending  the  purchase  or  sale  of 
an  audit  client's  or  an  affiliate  of  an 
audit  client's  seciirities,  or  designing  the 
audit  client  or  an  affiliate  of  the  audit 
client's  system  to  comply  with  broker- 
dealer  or  investment  adviser 
regulations. 

(1)  Legal  services.  Providing  any 
service  to  an  audit  client  or  an  affiliate 
of  an  audit  client  that,  in  the 
jurisdiction  in  which  the  service  is 
provided,  could  be  provided  only  by 
someone  licensed  to  practice  law. 

(J)  Expert  services.  Rendering  or 
supporting  expert  opinions  for  an  audit 
client  or  an  affiliate  of  an  audit  client  in 
legal,  administrative,  or  regulatory 
filings  or  proceedings. 

(ii)  Transition.  Until  [insert  date  two 
years  from  the  effective  date  of  this 
section],  providing  to  an  audit  client  or 
an  affiliate  of  an  audit  client  the  non- 
audit  services  set  forth  in  paragraph 
(c)(4)(i)  of  this  section  will  not  impair 
an  accountant's  independence  with 
respect  to  the  audit  client  if: 

(A)  The  non-audit  services  are 
performed  pursuant  to  a  written 
contract  in  effect  on  or  before  [insert  the 
effective  date  of  this  section];  and 

(B)  Performing  those  services  did  not 
impair  the  auditor's  independence 
under  pre-existing  requirements  of  the 
Commission,  the  Independence 
Standards  Board,  or  the  accounting 
profession  in  the  United  States. 

(5)  Contingent  fees.  An  accountant  is 
not  independent  under  the  standard  of 
paragraph  (b)  of  this  section  if  the 
accountant  provides  any  service  to  an 
audit  client  or  an  affiliate  of  an  audit 


client  for  a  contingent  fee,  or  receives  a 
contingent  fee  from  an  audit  client  or  an 
affiliate  of  an  audit  client. 

(d)  Quality  controls.  An  accounting 
firm's  independence  will  not  be 
impaired  solely  because  a  covered 
person  in  the  firm  is  not  independent  of 
cm  audit  client  provided: 

(1)  The  covered  person  did  not  know, 
and  was  reasonable  in  not  knowing,  of 
the  circumstances  giving  rise  to  the  lack 
of  independence; 

(2)  The  covered  person's  lack  of 
independence  was  corrected  promptly 
after  the  covered  person  or  accounting 
firm  became  aware  of  it;  and 

(3)  The  accounting  firm  has  a  quality 
control  system  in  place  that  provides 
reasonable  assurance,  taking  into 
account  the  size  and  nature  of  the 
accounting  firm's  practice,  that  the 
accounting  firm  and  its  employees  do 
not  lack  independence.  For  an 
accounting  firm  that  annually  provides 
audit,  review,  or  attest  services  to  more 
than  500  companies  with  a  class  of 
securities  registered  with  the 
Commission  under  section  12  of  the 
Securities  Exchange  Act  of  1934,  a 
quality  control  system  will  not  provide 
such  reasonable  assurance  unless  it  has 
at  least  the  following  features: 

(i)  Written  independence  policies  and 
procedures; 

(ii)  An  automated  system  to  identify 
financial  relationships  that  might  impair 
the  accoimtant's  independence; 

(iu)  An  annual  or  on-going  firm-wide 
training  program  about  auditor 
independence; 

(iv)  An  aimual  internal  inspection  and 
testing  program  to  monitor  adherence  to 
independence  requirements; 

(v)  Notification  to  all  firm  members, 
officers,  directors,  and  employees  of  the 
name  and  title  of  the  member  of  senior 
memagement  responsible  for  compliance 
with  auditor  independence 
requirements; 

(vi)  Written  policies  and  procedures 
requiring  all  firm  professionals  to  report 
promptly  to  the  firm  when  they  are 
engaged  in  employment  negotiations 
with  an  audit  client,  and  requiring  the 
firm  to  remove  immediately  any  such 
professional  fi-om  that  audit  client's 
engagement  and  to  review  promptly  all 
work  the  professional  performed  related 
to  that  audit  client's  engagement;  and 

(vii)  A  disciplinary  mechanism  to 
ensure  compliance  with  this  section. 

(e)  In  determining  whether  an 
accountant  is  independent,  the 
Commission  will  consider  all  relevant 
circumstances,  including  all 
relationships  between  the  accountant 
and  the  audit  client  or  the  affiliates  of 
the  audit  client,  and  not  just  those 
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relating  to  reports  filed  with  the 
Cnmmission. 

(f)  Definitions  of  terms.  For  purposes 
of  this  section: 

(1)  Accountant,  as  used  in  paragraphs 
(b)  through  (e)  of  this  section,  means  a 
rertified  public  accountant  or  public 
accountant  performing  services  in 
connection  with  an  engagement  for 
which  independence  is  required. 
References  to  the  accountant  include 
anv  accounting  firm  with  which  the 
certified  public  accountant  or  public 
accountant  is  affiliated 

(2)  Accounting  firm  means  the 
organization  (whether  it  is  a  sole 
proprietorship,  incorporated 
association,  partnership,  corporation, 
limited  liability  company,  limited 
liability  partnership,  or  other  legal 
entity)  that  is  engaged  in  the  practice  of 
public  accoiuiting  or  furnishing 
accountant's  reports  with  respect  to 
financial  statements,  reports,  or  other 
documents  filed  with  the  Commission, 
and  all  departments,  divisions,  parents, 
subsidiaries,  and  affiliates  of  the 
accounting  firm,  including  its  pension, 
retirement,  investment  or  similar  plans. 

(3)  Accounting  or  financial  reporting 
oversight  role  means  that  the  person  is 
m  d  position  to,  or  does  influence  the 
contents  of  the  accounting  records  or 
financial  statements  or  anyone  who 
prepares  them,  such  as  when  the  person 
is  a  member  of  the  board  of  directors  or 
similar  management  or  governing  body, 
chief  executive  officer,  president,  chief 
financial  officer,  chief  operating  officer, 
general  counsel,  chief  accounting 
officer,  controller,  director  of  internal 
audit,  director  of  financial  reporting, 
treasurer,  vice  president  of  marketing,  or 
anv  equivalent  position. 

14)  Affiliate  of  the  accounting  firm,  (i) 
"Affiliate  of  the  accounting  firm" 
means: 

(A)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  accounting 
firm,  including: 

(7)  Anv  person  or  entity  directly  or 
indirectly  owning,  controlling,  or 
holding  the  power  to  vote  five  percent 
or  more  of  the  accounting  firm's 
outstanding  voting  securities, 
partnership  units,  or  other  interest 
entitling  u  person  to  vote:  and 

(2)  Any  person  or  entity  five  percent 
or  more  of  whose  outstanding  voting 
securities,  partnership  units,  or  other 
interest  entitling  a  person  to  vote  are 
directly  or  indirectly  owned,  controlled, 
or  held  by  the  accounting  firm: 

(Bj  Any  officer,  director,  partner, 
copartner,  or  shareholder  of  more  than 
five  percent  of  the  voting  securities  of  a 
person  described  in  paragraph  (f)(4)(A} 
of  this  section; 


(C)  Any  joint  venture,  partnership,  or 
other  undertaking  in  which  the 
accounting  firm  participates  and  in 
which  the  parties  agree  to  any  form  of 
shared  benefits,  including  any  form  of 
shared  revenue,  income,  or  equity 
appreciation; 

(D)  Any  entity  that  provides  non-audit 
or  other  professional  services  to  one  or 
more  of  the  accounting  firm's  audit 
clients,  and  in  which  the  accounting 
firm  has  any  equity  interest  in,  has 
loaned  funds  to,  or  shares  revenues 
with,  or  with  which  the  accounting  firm 
or  any  covered  person  in  the  firm  has 
any  direct  business  relationship; 

(E)  All  persons  and  entities  with 
which  the  accounting  firm  is  publicly 
associated  by  co-branding;  using  the 
accounting  firm's  name,  initials,  or  logo; 
cross-selling  services;  or  using  co- 
management;  and 

(F)  If  the  accounting  firm  leases,  or 
otherwise  routinely  acquires  on  a 
temporary  or  continuous  basis,  the 
services  of  personnel  employed  full-  or 
part-time  by  another  party  (the  "lessor") 
and  the  leased  personnel  perform  a 
majority  of  the  hoiu-s  worked  on  the 
engagement  or  supporting  the 
accountant's  reports  filed  with  the 
Commission,  the  lessor  and  the  lessor's 
board  of  directors,  executive  officers, 
and  all  persons  with  management, 
supervisory,  compensation,  or  other 
oversight  responsibility  for  the  leased 
personnel,  and  shareholders  of  five 
percent  or  more  of  the  lessor's  equity 
securities. 

(ii)  "Affiliate  of  the  accounting  firm" 
does  not  include  parties  that  share  with 
an  accounting  firm  training  facilities, 
technical  knowledge,  databases,  or 
billing  facilities  but  that  have  no  other 
business  or  financial  relationship  with 
the  accounting  firm,  provided  that  the 
accounting  firm  pays  a  reasonably 
proportionate  and  fair  share  of  the  costs 
and  expenses  associated  with  such 
items,  and  the  party  charges  all 
participants  no  more  than  the  costs  and 
expenses  incurred  to  operate  or 
maintain  the  shared  facility  or  database. 

(5)  Affiliate  of  the  audit  client  means 
an  entity  that  has  significant  influence 
over  the  audit  client,  or  over  which  the 
audit  client  has  significant  influence, 
including  the  audit  client's  parent  and 
subsidiary. 

(6)  Audit  and  professional 
engagement  period  includes  both: 

(i)  The  period  covered  by  any 
financial  statements  being  audited  or 
reviewed  (the  "audit  period");  and 

(ii)  The  period  of  the  engagement  to 
audit  or  review  the  client's  financial 
statements  or  to  prepare  a  report  filed 
with  the  Commission  (the  "professional 
engagement  period"). 


(A)  The  professional  engagement 
period  begins  when  the  accountant 
either  signs  an  initial  engagement  letter 
(or  other  agreement  to  review  or  audit 

a  client's  financial  statements),  or  begins 
review  or  audit  procedures,  whichever 
is  earlier;  and 

(B)  The  professional  engagement 
period  ends  when  the  client  or  the 
accountant  notifies  the  Commission  that 
the  client  is  no  longer  that  accoimtant's 
audit  client. 

(7)  Audit  client  means  the  entity 
whose  financial  statements  or  other 
information  is  being  audited,  reviewed, 
or  attested. 

(8)  Audit  engagement  team  means  all 
partners,  principals,  shareholders,  and 
professional  employees  participating  in 
an  audit,  review,  or  attestation 
engagement  of  an  audit  client,  including 
those  conducting  concxirring  or  second 
partner  reviews  and  all  persons  who 
consult,  formally  or  informally,  with 
others  on  the  audit  engagement  team 
during  the  audit,  review,  or  attestation 
engagement  regarding  technical  or 
industry-specific  issues,  transactions,  or 
events. 

(9)  Chain  of  command  means  all 
persons  having  any  supervisory, 
management,  quality  coi^ol, 
compensation,  or  other  oversight 
responsibility  over  either  any  member  of 
the  audit  engagement  team  or  over  the 
conduct  of  the  audit.  The  "chain  of 
command"  includes  all  partners, 
principals,  shareholders,  and  managers 
who  may  review,  determine,  or 
influence  the  performance  appraisal  or 
compensation  of  any  member  of  the 
audit  engagement  team  and  any  other 
person  in  a  position  to  influence  the 
audit  engagement  team's  decisions 
during  the  conduct  of  the  audit,  review, 
or  attestation  engagement. 

(10)  Close  family  members  means  a 
person's  spouse,  spousal  equivalent, 
parent,  dependent,  nondependent  child, 
and  sibling. 

(11)  Consumer  in  the  ordinary  course 
of  business  means  a  purchaser  of 
routine  products  or  services  on  the  same 
terms  and  conditions  that  are  available 
to  the  seller's  other  customers  or  clients, 
as  long  as  the  purchaser  does  not  resell 
the  product  or  service  or  receive  a 
commission  or  other  fee  for  selling  the 
product  or  service. 

(12)  Contingent  fee  means  any  fee 
where  payment,  or  the  amoimt  of  the  fee 
paid  or  due,  is  contingent,  in  whole  or 
in  part,  on  the  result,  including  the 
value  added,  of  any  transaction  or  event, 
other  than  completion  of  the  work  or 
delivery  of  the  product  giving  rise  to  the 
fee.  A  fee  is  not  a  "contingent  fee"  if  it 
is  fixed  by  a  court  or  by  any  federal, 
state,  or  local  governmental  agency. 
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(13)  Covered  persons  in  the  firm 
means  the  following  partners, 
principals,  shareholders,  and  employees 
of  an  accounting  firm: 

(i)  The  "audit  engagement  team;" 
(ii)  The  "chain  of  command;" 
(iii)  Any  other  partner,  principal, 
shareholder,  or  professional  employee 
of  the  accounting  firm  who  is,  or  during 
the  audit  client's  most  recent  fiscal  year 
was,  involved  in  providing  any 
professional  service  to  the  audit  client 
or  an  affiliate  of  the  audit  client;  and 

(iv)  Any  other  partner,  principal,  or 
shareholder  from  an  "office"  of  the 
accounting  firm  that  participates  in  a 
significant  portion  of  the  audit. 

(14)  Group  means  when  two  or  more 
persons  act  together  for  the  purposes  of 
acquiring,  holding,  voting,  or  disposing 
of  securities  of  a  registrant. 

(15)  Immediate  ^mily  members 
means  a  person's  spouse,  spousal 
equivalent,  and  dependent. 

(16)  Investment  company  complex,  (i) 
"Investment  company  complex" 
includes: 

(A)  An  investment  company  and  its 
investment  adviser  or  sponsor; 

(B)  Any  entity  controlled  by,  under 
common  control  with  or  controlling  the 
investment  adviser  or  sponsor  in 
paragraph  (f)(16)(A)  of  diis  section;  or 

(C)  Any  investment  company  or  entity 
that  would  be  an  investment  company 
but  for  the  exclusions  provided  by 
section  3(c)  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  §  80a-3(c))  that 
has  an  investment  adviser  or  sponsor 
included  in  this  definition  by  either 
paragraphs  (f)(16)(A)  or  (f)(16)(B)  of  this 
section. 

(ii)  An  investment  adviser,  for 
purposes  of  this  definition,  does  not 
include  a  sub-adviser  whose  role  is 
primarily  portfolio  management  and  is 
subcontracted  with  or  overseen  by 
another  investment  adviser. 

(iii)  Sponsor,  for  purposes  of  this 
definition,  is  an  entity  that  establishes  a 
unit  investment  trust. 

(17)  Office  means  a  distinct  sub-group 
within  an  accounting  firm,  whether 
distinguished  along  geographic  or 
practice  lines. 

(18)  Rabbi  trust  means  an  irrevocable 
trust  whose  assets  are  not  accessible  to 
the  accounting  firm  until  all  benefit 
obligations  have  been  met,  but  are 
subject  to  the  claims  of  creditors  in 
bankruptcy  or  insolvency. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 


78c,  78d,  78f,  781.  78j.  78J-1.  7Bk,  78k-l,  781, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78ll{d),  78inm,  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

4.  By  amending  §  240.14a-101  to  add 
paragraph  (e)  to  Item  9  to  read  as  . 
follows: 

§240  143-101     Schedule  14A  Information 
required  in  proxy  statement. 
***** 

Item  9.  Independent  public 
accountants.  *  *  * 

***** 

{e)(l)  Describe  each  professional 
service  provided  during  the  most  recent 
fiscal  year  by  the  independent  public  or 
certified  public  accountant  (as  defined 
in  Article  2  of  Regulation  S-X,  17  CFR 
210.2-01)  that  is  the  registrant's 
principal  accountant.  A  service  does  not 
have  to  be  disclosed  if  the  fee  for  that 
service  was,  is,  or  will  be  less  than  the 
lesser  of  $50,000  or  10  percent  of  the  fee 
for  the  audit  of  the  registrant's  aimual 
financial  statements. 

Instruction  to  paragraph  (e)(1). 
Specifically  describe  each  service. 
Broad  general  categories  such  as  "tax 
matters"  or  "management  advisory 
services"  or  "management  consulting 
services"  are  not  sufficient. 

(2)  Indicate  whether,  before  each 
disclosed  professional  service  was 
rendered,  the  audit  committee  of  the 
board  of  directors,  or  if  there  is  no  such 
committee  then  the  board  of  directors, 
approved  the  service  and  considered  the 
possible  effect  of  the  service  on  the 
principal  accountant's  independence. 

(3)  Disclose  the  fee  for  each  disclosed 
professional  service. 

(4)  Disclose  the  aggregate  fee  for  the 
audit  of  the  registrant's  financial 
statements  for  the  fiscal  year  most 
recently  completed  and  for  the  reviews 
of  the  financial  statements  included  in 
the  registrant's  Forms  10-Q  (17  CFR 
249.308a)  or  10-<}SB  (17  CFR  249.308b) 
for  that  fiscal  year. 

(5)  If  greater  than  50  percent,  disclose 
the  percentage  of  the  hours  expended  on 
the  principal  auditor's  engagement  to 
audit  the  registrant's  financial 
statements  for  the  most  recent  fiscal 
year  that  were  attributed  to  work 
performed  by  persons  other  than  the 
principal  accountant's  full-time, 
permanent  employees. 
***** 

By  the  Commission. 


Dated:  June  30,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Note:  Appendices  A,  B,  and  C  to  the 
preamble  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Appendix  A 

Services  Offered  by  Professional  Accounting 
Firms 

Accounting  and  Auditing  Services 

1.  Year-end  audit.  This  may  include 
assisting  the  client  in  calculating  the  amount 
of  the  income  taxes  owed,  valuing  stock 
options  and  other  stock  compensation 
arrangements  under  FAS  123,  and  drafting 
and  typing  up  the  financial  statements. 

2.  Review  of  interim  (monthly,  quarterly) 
financial  statements. 

3.  Compilation  of  financial  statements. 

4.  Bookkeeping  services  (some  firms  offer 
this  as  a  computer  bookkeeping  service). 

5.  Valuations  of  derivatives  at  fair  market 
value  for  accounting  purposes. 

6.  Assistance  in  preparation  of  and  review 
of  filings  with  the  SEC,  including  initial 
public  offerings. 

7.  Underwriter  comfort  letters  for  SEC  and 
non-SEC  filings. 

8.  Audit  of  Management's  Discussion  and 
Analysis  in  SEC  filings. 

9.  Agreed  upon  procedures  engagement 
(the  client  and  auditor  agree  to  procedures 
the  auditor  is  to  perform  with  respect  to  tasks 
such  as  testing  a  royalty  arrangement  or 
compliance  with  a  loan  agreement,  and  the 
auditor  then  issues  a  report  on  his  or  her 
findings). 

10.  Audit  or  review  of  financial  forecasts 
or  projections.  This  includes  such  documents 
included  in  offering  memoranda. 

11.  Providing  advice  on  how  to  interpret 
new  accounting  pronouncements,  including 
providing  sample  journal  entries. 

12.  Audits  of  financial  statements  of 
pension  plan  financial  statements. 

13.  Director  examinations  of  financial 
institutions. 

14.  CPA  WebTrust — an  engagement  to 
review  the  security  of  a  company's  website 
that  is  conducting  electronic  commerce  over 
the  internet. 

15.  Assisting  international  companies  in 
conforming  their  financial  reporting  to  U.S. 
financial  reporting  practices  (GAAP 
conversions). 

16.  Technical  opinions  on  accounting 
matters  to  clients  of  other  accounting  firms. 

Business  Controls 

1.  Ethics  and  Responsible  Business 
Practices — a  service  that  helps  clients 
address  the  sources  of  internal  wrongdoing 
and  eliminate  barriers  to  responsible 
business  practices. 

2.  Evaluation,  design  and  implementation 
of  internal  accounting  and  financial  reporting 
controls,  policies  and  procedures. 

3.  Evaluation,  design  and  implementation 
of  management  and  business  controls  over 
various  business  functions  such  as 
management  reporting  systems,  research  and 
development,  etc. 

4.  Examinations  of  internal  controls. 


Federal  Register/ Vol.  65,  No.  134/ Wednesday,  July  12,  2000 / Proposed  Rules 


43195 


5.  Business  Fraud  and  Investigation 
Services — helps  companies  identify,  manage 
and  minimize  integrity  risks,  such  as 
suspected  management  or  alleged  employee 
fraud. 

Tax  Services 

1.  Preparation  of  federal  and  state 
individual  income  tax  returns. 

2.  Preparation  of  federal  and  state 
corporation  tax  returns. 

3.  Individual  and  corporate  tax  plauining 
(including  federal,  state,  and  local  taxes). 

4.  Personal  financial  planning  for 
individuals  including  client  employees  and 
executives. 

5.  Income  tax  plaiming  for  executives 
including  employee  compensation  and 
benefit  plans  (see  below). 

6.  Investment  planning. 

7.  Programs  for  planning  for  college. 

8.  Retirement  planning  programs. 

9.  Estate  planning  including  preparation  of 
wills,  trusts,  etc. 

10.  Representation  of  clients  in  tax 
negotiations  and  disputes  with  the  IRS. 

11.  Review  of  property  tax  assessments. 

12.  Succession  planning. 

13.  Serve  as  or  provide  tax  advice  to 
executors  and  trustees. 

14.  Tax  credit  reviews  to  determine 
maximum  allowable  credits  (e.g.,  research 
and  development  credits). 

15.  Trade  and  customs  services — ensures 
compliemce  with  trade  laws  and  regulations 
while  trying  to  avoid,  reduce,  or  defer  overall 
customs  duties. 

16.  Transfer  pricing  studies  and  evaluation, 
documentation,  and  modification  of  existing 
policies. 

17.  Valuation  services. 

18.  VAT  Services. 

Financial  Services 

1.  Treasury  management  services  including 
design,  development  and  implementation  of 
policies  and  procedures. 

2.  Credit  management  services  including 
design,  development  and  implementation  of 
credit  policies  and  procedures. 

3.  Design  and  structuring  of  financial 
instruments. 

4.  Assisting  investment  banking  firms  with 
the  design  of  financial  instruments  and 
financing  transactions. 

5.  Assistance  with  finding/identifying 
equity  parties  or  financing  parties. 

6.  Identification  and  selection  of  banks. 

7.  Assistance  with  or  preparation  of 
financing  and  loan  applications. 

8.  Loan  review  services. 

9.  Regulatory  advisory  services. 

Information  Systems  Technology 

1.  Selection  of  new  hardware  and  software 
systems.  This  may  include  activities  such  as 
performing  a  "needs  analysis,"  preparation  of 
a  request  for  proposals,  and  overseeing, 
assistance  with,  or  performance  of 
demonstrations. 

2.  Implementation  of  new  hardware  and 
software  systems.  This  may  include: 


•  Full  on-site  team  to  perform  all 
implementation  services. 

•  Project  administration  of  another 
consulting  team. 

•  Development  of  necessary  manual  and 
computer  control  systems. 

•  Providing  necessary  computer 
programmers. 

•  Software  design  and  programming. 

•  Ongoing  support  functions. 

3.  Consulting  on  Y2K  issues  such  as: 

•  Inventory  of  Y2K  system  problems. 

•  Development  of  Y2K  remediation  program. 

4.  Development  of  IT  management  and/or 
strategic  plans. 

5.  Evaluation  and  selection  of  telephone 
systems. 

6.  Business  continuity  planning  and 
information  security  services. 

7.  Application  controls  consulting. 

8.  Electronic  commerce  services. 

9.  Reporting  on  the  processing  of 
transactions  by  service  organizations. 

Employment  Benefit  Programs 

1.  Designing  and  developing  employee 
compensation  programs  including: 

•  Stock  option  programs. 

•  Retirement  plans. 

•  Executive  compensation  arrangements. 

•  Deferred  compensation  and  bonus 
arrangements. 

Business  Reengineering 

1.  Benchmarking  of  best  practices 
including  business  and  financial  reporting 
practices. 

2.  Reengineering  of  business  processes 
including: 

•  Manufacturing  processes. 

•  Research  and  development  processesi 

•  Review  of  spending  levels  (e.g.,  for  general 
and  administrative  expenses). 

•  Plant  layout  design. 

3.  Review  of  manual  processes  that  feed 
into  computerized  information  systems. 

4.  Staff  reduction  programs. 

Outsourcing 

Outsourcing  of  such  client  functions  as: 
1.  Information  systems.  This  may  include 
outsourcing  the  management  or  the  entire 
data  processing  and  information  systems 
group. 

1.  Internal  audit  function. 

2.  Tax  department. 

3.  Office  of  the  Chief  Financial  Officer. 

4.  Accounting  department. 

5.  Humem  resource  department 

6.  Risk  management  function. 

Corporate  Finance 

1.  Deal  due  diligence. 

2.  Candidate  targeting. 

3.  Preparation  of  offering  memorandums. 

4.  Lead  advisor  for  private  placements 

5.  Merger  transaction  advice  on: 

•  Structuring  of  transactions. 

•  Tax  implementations. 

•  Sourcing  capital. 

•  Preparation  of  pro  forma  financial 
statements  and  projections. 


•  Reengineering  acquired  businesses. 

•  Cost  reduction  and  synergistic  studies. 

6.  Appraisal  and  valuation  of  targets  assets, 
including  receivables,  inventories,  property, 
plant  and  equipment,  intangible  assets  and 
in-process  research  and  development. 

7.  Fairness  opinions. 

8.  In  some  foreign  jurisdictions,  the  firms 
act  as  stock  transfer  agents. 

9.  "Turnaround"  business  advisors. 


Marketing  and  Distribution 

1.  Evaluation  of  marketing  and  distribution 
chaimels. 

2.  Development  of  marketing  and 
distribution  channel  plans  and  consulting  on 
the  implementation  of  such  plans. 

Legal  Services 

1 .  Corporate  and  commercial  legal  services 
to  national  and  international  companies 
worldwide. 

2.  Assistance  to  law  departments  and 
general  counsel  to  enhance  and  measure 
performance. 

Litigation  Support 

1.  Case  management. 

2.  Expert  accounting  and  financial 
reporting  witnesses. 

3.  Damages  experts  and  witnesses. 

4.  Environmental  litigation  experts. 

5.  Securities  litigation  experts. 

6.  Antitrust  services. 

7.  Construction  disputes. 

8.  Service  of  detailed  data  to  provide  cost- 
effective,  proactive  strategies  and  solutions  to 
complex  business  disputes. 

Other 

1.  Government  Contract  Consulting — helps 
companies  understand  and  address  business 
risks  associated  vdth  negotiating,  contracting 
with,  and  performing  under  contracts  for  the 
sale  of  goods  or  services  with  U.S.  federal, 
state,  local  and  foreign  governments. 

2.  Advise  government  entities  that  are 
privatizing  on  commercialization, 
restructuring,  competition,  changing 
organization  attitudes,  customer  satis£action 
and  policy  adjustment;  provides  other  grant- 
aided  work  in  emerging  markets. 

3.  Real  Estate — provides  advice  about 
increasing  the  profitability  of  real  estate 
assets  through  the  acquisition,  development, 
management  and  disposition  of  single  assets 
or  portfolios  of  properties.  Services  also 
include  strategic  planning,  consolidation 
studies,  surplus  property  planning, 
valuations,  and  outsourcing  consulting. 

4.  Services  for  middle-sized  companies — 
includes  cash  management,  payroll  needs, 
business  relocation  services,  and  shareholder 
meetings. 

5.  Insolvency /executory  services — acting  as 
receivers,  liquidators,  bankruptcy  trustees,  or 
advisors  to  debtor  or  creditor  groups. 

6.  Specific  services  for  health  insurers  and 
other  health  care  organizations. 
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Table  1 


Estimated  U.S.  Revenues  for  Big  5/Big  6  Public  Accounting  Firms 

Source:  PAR 


1999 


1998 


1997 


1996 


1995 


1994 


1993 


Total 

A&A 

Tax 

MCS& 


$30,616    $25,917    $    20,492    $17,305    $15,051 
Estimated  revenue  mix  by  service  line 


$13,291    $12,162 


Other 


30% 
19% 
51% 


30%  33%  36% 

19%  20%  20% 

51%  47%  44% 

Estimated  revenue  by  service  line 
$    7,812    $     6,738    $    6,195    $ 
$    4,871    $     4,110    $    3,477    $ 
$13,234    $     9,618    $    7,633    $ 
Compound  growth  rate  of  estimated  U.S.  revenues  from  1993  to  1999 
9% 
13% 
Other  26% 


$ 
$ 


9,150 
5,764 


A&A 

Tax 

MCS&  Other    $  15,702 


A&A 

Tax 

MCS& 


38% 

44% 

45% 

20% 

20% 

22% 

42% 

36% 

32% 

5,762 

S 

5,623 

$ 

3,483 

2,968 

$ 

2,673 

$ 

2,714 

6,321 

$ 

4,796 

$ 

3,856 

Table  2 
Composition  of  Big  5  (Big  6/Big  8)  U.S.  Revenues  by  Service 
Source:  PAR,  Annual  Reports  to  SECPS,  and  SECPS  Reports 


Year 

A&A 

L 

Ta 

X 

MCS  &  Other 

Average 

Median 

Average 

Median 

Average 

Median 

1981 

NA 

NA 

NA 

NA 

15% 

13% 

1984 

NA 

NA 

NA 

NA 

16% 

14% 

1986 

NA 

NA 

NA 

NA 

18% 

18% 

1988 

55% 

57% 

23% 

23% 

22% 

20% 

1993 

46% 

51% 

23% 

22% 

30% 

27% 

1994 

45% 

51% 

20% 

21% 

34% 

28% 

1995 

40% 

43% 

20% 

20% 

40% 

35% 

1996 

37% 

40% 

21% 

22% 

42% 

39% 

1997 

34% 

36% 

21% 

21% 

45% 

42% 

1998 

31% 

34% 

20% 

19% 

49% 

47% 

1999 

31% 

33% 

19% 

18% 

50% 

49% 

NA  indicates  that  item  is  not  reported  or  not  available 

Abbreviations  of 

service  lines 

A&A  -  accounting  and  auditing 

MCS  &  Other  -  management  consulting  services  and  other  non-audit,  non-tax  services 
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Table  3 

Range  of  MCS  Fees  to  Auai  r  ec>  for  SEC  Audit  Clients  of  Big  5  (Big  6/Big  8)  Finns 

Source:  .\ni  uai  Reports  to  SECPS  and  SECPS  Reports 


Yea^ 

#  Clients 

0% 

N'A 

1-25% 

26-50%  5 

NA 

1-100% 
NA 

>  100% 
1.0% 

>50% 
NA 

>25% 

1984 

10.110 

NA 

NA 

1986 

1 1 ,438 

HA 

NA 

1.9% 

1.2% 

1.2% 

2.5% 

4.4% 

1988 

10,386 

754% 

191% 

2.4% 

1.6% 

1.4% 

3.1% 

5.5% 

1989 

11.164 

7'^  3% 

^  '"'    '"'.  ^  , 

2.5% 

1.8% 

1.5% 

3.2% 

5.7% 

'990 

11,2-'" 

S'  2% 

-3  5% 

2.4% 

1.5% 

1.3% 

2.8% 

5.2% 

1991 

''  52C 

83  4% 

'2  5% 

1.9% 

1.4% 

0.8% 

2.2% 

4.1% 

1992 

11,809 

79  2% 

'S  5% 

2.1% 

1.1% 

1.1% 

2.2% 

4.3% 

1993 

12  36? 

83  8% 

' '  5% 

2.2% 

1.3% 

1.2% 

2.5% 

4.7% 

1994 

12.84^ 

32  6% 

'  2  5% 

2.1% 

1.4% 

1.3% 

2.8% 

4.9% 

1995 

12.793 

8'  8% 

'3  'i'-'o 

2.3% 

1.2% 

1.2% 

2.4% 

4.7% 

1996 

11,755 

7-8% 

^6  1% 

2.6% 

1.9% 

1.5% 

3.4% 

6.1% 

1997 

' '  846 

^8  '  % 

■4  8% 

2.9% 

2.1% 

2.1% 

4.2% 

7.1% 

1998 

12  348 

^3  6% 

'6  5% 

3.6% 

3.1% 

3.2% 

6.4% 

10.0% 

1999 

12  "69 

~4  3% 

'4  3H 

3.7% 

3.0% 

4.6% 

7.6% 

11.3% 

NA  iiiuicates  Uiai  jiem  is  noi  reported  or  not  available 


Table  4 
MCS  Activity  for  Public  Accounting  Firms  Based  on  Number  of  SEC  Audit  Clients 

For  Most  Receni  Rcr>'rt;nt:  Year 
Source.  SiiCPS  Report 


#  clients        #  firms 


■X'vcraee 

ruiniher  im 

SEC  clients 


Average  MCS  fees 
from  SEC  clients  to 
total  fees 


Average  MCS  fees 
from  SEC  clients  to 
total  MCS  fees 


>1000 

5 

2554 

10.0% 

22.8% 

100-1000 

3 

314 

1.0% 

3.6% 

20-99 

20 

36 

1.0% 

9.9% 

3-19 

258 

6 

.9% 

7.4% 

2 

167 

2 

.5% 

3.3% 

1 

351 

1 

.4% 

5.0% 

Intoniiation  sources 

> ' 

PAR  -  Public  .Accounting  Report.  "Special  Supplement:  Annual  Survey  of  National 

Accounting  Firms     2000.  March  ^:,  2000. 
Annual  Reports  to  SECPS  -  Annual  repon^  filed  \vith  the  AICPA  Division  for  CPA 

Firms  SECPS  .member  public  accounting  finr.s 
SECPS  Reports  -  Reports  prepared  b\  the  .AlCPA  Division  for  CPA  Firms 
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!)!r>'it  irncstments  ill  ! he  Audit  Client  or  an 
Atlilidte  ut  the  Audit  Client 

Section  (c)(l)(i)(A)  of  the  proposed  rule 
states  that  an  accountant  is  not  independent 
when  the  Accounting  Finn,  any  Covered 
Person  in  the  finn  or  a  member  of  the 
Immediate  Family  of  a  Covered  Person  in  the 
firm  has  any  direct  investment  in  an  "Audit 
Client"  or  an  "Affiliate  of  the  Audit  Client." 
Section  (f)(5)  of  the  proposed  rule  defines 
"Affiliate  of  the  Audit  Client"  as  an  entity 
that  has  significant  influence  over  the  audit 
client,  or  over  which  the  audit  client  has 
significant  influence.  Also,  under  APB  No.  18 
as  noted  in  the  release,  there  is  a 
presumption  of  significant  influence  where 
an  entity  owns  20%  or  more  of  an  audit 
client  or  where  the  audit  client  ovms  20%  or 
more  of  an  entity.  For  purposes  of  these 
examples,  we  assume  that  there  are  no  other 
factors  rebutting  the  presumption  of 
significant  influence  under  APB  No.  18. 

Both  and  C  own  20%  or  more  of  the  Audit 
Client.  In  addition,  tht  Audit  Client  owns 
20%  or  more  of  E,  which  in  turn  owns  20% 
or  more  of  F  and  G.  The  Audit  Client  also 
owns  20%  of  L  which  in  turn  owns  20%  or 
more  of  M  and  N.  Finally  the  Audit  Client 
owns  more  than  20%  of  J.  Thus,  in  addition 
to  being  precluded  from  directly  investing  in 
A,  the  Accounting  Firm,  any  Covered  Person 
in  the  firm  and  the  Immediate  Families  of 
Covered  Persons  in  the  firm  would  be 
precluded  from  directly  investing  in 
companies  B,  C,  E,  F,  G,  L,  M,  N,  and  J  since 
these  entities  are  affiliates  of  the  audit  client. 

With  respect  to  D,  I,  H,  and  O  there  is  no 
presumption  of  significant  influence  since  D 
only  owms  5%  of  the  Audit  Client  and  the 
Audit  Client  only  owns  5%  of  I  and  the 
entities  over  which  A  has  significant 
influence,  E  and  L,  only  own  5%  of  H  and 
O,  respectively.  Under  APB  No.  18,  as  noted 
in  the  release,  there  could  be  other  indicia 
that  would  cause  D's  ownership  of  the  audit 
Client  or  the  Audit  Client's  ownership  of  5% 
of  I  (as  well  as  E's  ownership  of  H  or  L's 
ownership  of  the  Audit  Client  or  the  Audit 
Client's  ownership  of  5%  of  I  (as  well  as  E's 
ownership  of  H  or  L's  ownership  of  O)  to  rise 
to  the  independence  would  be  impaired  by 
direct  investments  in  those  entities. 

J  is  an  Affiliate  of  the  Audit  Client  because 
the  Audit  Client  owns  more  them  20%  of  J 
and  thus  has  "significant  influence"  over  J. 
However,  K  is  not  an  Affiliate  of  the  Audit 


Client  because  the  Audit  Client  does  not  have 
"significant  influence"  over  K  and  the 
accountant's  independence  would  not  be 
impaired  by  direct  investments  in  K. 

Therefore,  the  Accounting  Form,  Covered 
Persons  and  the  Immediate  Families  of 
Covered  Persons  would  not  be  precluded 
from  investing  in  D,  I,  H,  O,  and  K. 
Investments  in  D,  I,  H,  and  O  could  not 
exceed  5%  of  the  voting  interests  of  these 
entities  as  described  under  "Material  Indirect 
Investment  in  an  Audit  Client  or  an  Affiliate 
of  the  Audit  Client"  below. 

Investments  Reportable  on  Schedule  13D  or 
13G  or  Otherwise  Control  the  Audit  Client 

Section  (c)(l)(i)(B)  of  the  proposed  rule 
states  that  an  accountant  would  not  be 
independent  if  any  partner,  principal, 
shareholder,  or  professional  employee  of  the 
accounting  firm,  any  of  his  or  her  immediate 
family  members,  any  close  family  member  of 
a  covered  person  in  the  firm,  or  any  group 
of  the  above  persons  has  filed  a  Schedule 
13D  or  13G  with  the  Commission  indicating 
record  or  beneficial  ownership  of  more  than 
five  percent  of  an  audit  client's  equity 
securities,  or  otherwise  controls  an  audit 
client. 

As  noted  above,  partners  and  professionals 
in  the  firm  other  than  covered  persons,  and 
their  Immediate  families  and  the  close  family 
members  of  covered  persons  would  not  be 
precluded  from  investing  in  the  audit  Client, 
A.  Section  (c)(l)(i)(B)  of  the  proposed  rule 
operates  to,  among  other  things,  preclude 
professionals  in  the  firm  from  acting  as  a 
group  to  control  the  audit  client.  Thus,  the 
accountant  would  not  be  independent  when 
any  partner  or  professional  in  the  firm  other 
than  a  covered  person,  a  member  of  their 
immediate  family,  or  the  close  family, 
member  of  a  covered  person  filed  a  Schedule 
13D  or  13G  (generally  required  for 
investments  over  5%)  with  the  Commission 
or  otherwise  controlled  the  Audit  Client,  A. 

Material  !ndirp(  t  Invpstment  in  an  Audit 
(iient  i)r  an  AfFil  idle  of  the  Audit  Client 

Section  (c)(l)(i)(D)  of  the  proposed  rule 
states  that  an  accountant  would  not  be 
independent  if  the  accounting  firm,  any 
covered  person  in  the  firm  or  the  immediate 
family  member  of  a  covered  person  or  any 
group  of  these  persons  owned  more  than  5% 
of  an  entity  that  has  an  ownership  interest  in 
the  audit  client  or  more  than  5%  of  an  entity 


of  which  the  audit  client  has  an  ownership 
interest. 

Assuming  that  D,  I,  H,  and  O  are  not 
affiliates,  the  accounting  firm,  a  covered 
person  in  the  firm  or  the  immediate  fiamiJy 
of  a  covered  person  or  any  group  of  these 
persons  could  own  up  to  5%  of  these  entities 
without  impairing  independence  since  a  5% 
investment  would  be  considered  an 
immaterial  indirect  investment  in  the  Audit 
Client,  A. 

Employment  of  Relatives  of  a  Covered 
Person 

Section  (c){2)(ii)  of  the  proposed  rule  states 
that  an  accountant  will  not  be  independent 
if  a  close  family  member  of  a  covered  person 
in  the  firm  is  in  an  accounting  or  financial 
reporting  oversight  role  at  an  audit  client  or 
an  affiliate  of  an  audit  client  or  was  in  such 
a  role  during  any  period  covered  by  an  audit 
for  which  the  covered  person  in  the  firm  is 
a  covered  person. 

As  noted  above,  B,  C,  E,  F,  G,  L,  M,  N,  and 
J  are  affiliates  of  the  audit  chent. 
Consequently,  the  accountant  would  not  be 
independent  when  any  close  family  member 
of  a  covered  person  in  the  firm  was  emplo\  ed 
in  accounting  or  financial  reporting  oversight 
role  at  the  Audit  Client  A  or  the  affiliates  of 
the  audit  chent,  B,  C.  E,  F,  G,  L,  M,  N,  or  J. 

Subject  to  the  general  standard,  a  close 
family  member  of  a  covered  person  could 
work  in  any  position  at  D,  I,  H,  O,  or  K  since 
those  entities  are  not  affiliates  of  the  audit 
client. 

Non-Aadit  Services 

Section  (c){4)(i)  of  the  proposed  rule 
provides  that  an  accountant  will  not  be 
independent  when  the  accountant  provides 
certain  non-audit  services  to  an  audit  client 
or  an  affiliate  of  an  audit  client. 

Accordingly,  the  accountant  would  not  be 
independent  if  the  accounting  firm  provided 
any  prohibited  non-audit  services  to  the 
Audit  Cbent.  A,  or  to  any  affiliate  of  the  audit 
client  including  B,  C.  E,  F,  G,  L,  M,  N,  and 
J.  Subject  to  the  general  standard,  the  firm 
would  not  be  precluded  from  providing  non- 
audit  services  to  D,  I,  H,  O,  or  K  since  these 
entities  are  not  affiliates  of  the  audit  cUent. 

(FR  Doa  00-17207  Filed  7-11-00;  8:45  am] 
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DFPARTMEN"^  OF 


)MMERCE 


National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  ^N-^ERiOR 

Protection  of  the  Ccrai  Reet 
Ecosystem  of  the  Northwestern 
Hawaiian  Islands 

AGENCIES:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC); 
Department  of  the  Interior  (DOI). 
ACTION:  Request  for  comments;  notice  of 
public  meetings. 

summary:  On  May  26,  2000  President 
U  .liiam  Jefferson  Clinton  announced 
his  intention  to  provide  strong  and 
lasting  protection  for  the  coral  reef 
ecosystem  of  the  Northwestern 
Hawaiian  Islands.  The  President  signed 
a  Memorandum  directing  the  Secretaries 
of  the  Interior  and  Commerce,  in 
cooperation  with  the  State  of  Hawaii 
and  in  consultation  with  the  Western 
Pacific  Fishery  Management  Council,  to 
develop  recommendations  for  a  new, 
coordinated  management  regime  to 
increase  protection  for  the  coral  reef 
ecosystem  of  the  Northwestern 
Hawaiian  Islands  and  provide  for 
sustainable  use.  The  President  also 
directed  the  Departments  of  the  Interior 
and  Commerce  to  conduct  "visioning 
sessions,  which  would  provide 
opportunities  for  public  hearing  and 
comment  to  help  shape  the  final 
recommendations."  As  part  of  the 
visioning  process,  by  this  notice  the 
Departments  of  the  Interior  and 
Commerce  request  comments  on  a 
number  of  specific  issues  pertaining  to 
the  protection  of  the  coral  reef 
ecosystem  of  the  Northwestern 
Hawaiian  Islands.  This  notice  also 
announces  the  dates,  times  and 
locations  for  a  number  of  public 
hearings  to  receive  comments  on  these 
issues.  The  comments  received  will  be 
used  to  inform  the  Departments  as  they 
develop  the  recommendations  for  the 
President. 

DATES:  Comments  must  by  received  by 

\ugust  2,  2000. 
ADDRESSES:  Comments  should  be  sent  to 

he  U.S.  Institute  for  Enviroiunental 
Conflict  Resolution,  Suite  3350,  110 
South  Church  Avenue,  Tucson,  AZ 
85701,  ATTN:  Northwestern  Hawaiian 
Islands.  Comments  may  also  be  sent  to 
the  Institute's  website  at  www.ecr.gov/ 
nwhi. 

There  will  be  seven  public  meetings 
on  the  Northwestern  Hawaiian  Islands 
initiative.  The  dates,  times  and  locations 
are  listed  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Steinhoff,  NOAA,  (301)  713- 
3155,  ext.  208;  or  Jessica  Jenkins,  DOI, 
(202)  219-0710. 
I.  SUPPLEMENTARY  INFORMATION: 

1.  Northwestern  Hawaiian  Islands 

The  Northwestern  Hawaiian  Islands 
are  an  archipelago  of  uninhabited 
islands  over  1200  miles  long  located 
west  of  the  main  Hawaiian  Islands. 
They  include  Nihoa  and  Necker  Islands, 
French  Frigate  Shoals,  Maro  Reef,  and 
Pearl  &  Hermes  Atoll,  and  are 
surrounded  by  some  of  the  healthiest 
and  most  extensive  coral  reefs  in  U.S. 
waters.  The  coral  reef  ecosystem 
extends  fi'om  near-shore  areas  just 
beneath  the  ocean  surface  to  depths  of 
approximately  100  fathoms  (600  feet). 

The  coral  reef  ecosystem  of  the 
Northwestern  Hawaiian  Islands 
encompasses  approximately  10,000 
square  kilometers  and  is  home  to  a 
diverse  and  unique  assemblage  of  fish, 
invertebrates,  birds,  sea  turtles,  marine 
mammals  and  other  species,  including 
many  species  found  nowhere  else  on 
Earth.  Federally  protected  species 
include  the  threatened  green  sea  turtle, 
the  endangered  leatherback  and 
hawksbill  sea  turtles,  and  the  only 
remaining  population  of  the  endangered 
Hawaiian  monk  seal. 

2.  The  President's  Memorandum 

The  following  is  the  text  of  the 
President's  Memorandum  to  the 
Secretaries  of  the  Interior  and 
Commerce. 

May  26,  2000. 

Memorandum  for  the  Secretary  of  the 
Interior,  the  Secretary  of  Commerce 

Subject:  Protection  of  U.S.  Coral  Reefs  in  the 
Northwest  Hawaiian  Islands 

The  world's  coral  reefs — our  tropical  rain 
forests  of  the  water  are  in  serious  decline. 
These  important  and  sensitive  areas  of 
biodiversity  warrant  special  protection. 
While  the  United  States  has  only  3  percent 
of  the  world's  coral  reefs,  nearly  70  percent 
of  U.S.  coral  reefs  are  in  the  Northwest 
Hawaiian  Islands.  Many  of  the  Northwest 
Hawaiian  Islands'  coral,  fish,  and 
invertebrate  species  are  unique,  and  the  area 
is  home  to  endangered  Hawaiian  monk  seals 
and  threatened  turtles.  In  1909,  President 
Theodore  Roosevelt  set  aside  certain  islands 
and  reefs  in  the  Northwest  Hawaiian  Islands 
for  the  protection  of  sea  birds.  Today,  the 
U.S.  Fish  and  Wildlife  Service  manages  this 
area  as  the  Hawaiian  Islands  National 
Wildlife  Refuge. 

In  June  1998, 1  signed  an  Executive  Order 
for  Coral  Reef  protection  (E.O.  13089),  which 
established  the  Coral  Reef  Task  Force  and 
directed  all  Federal  agencies  with  coral  reef- 
related  responsibilities  to  develop  a  strategy 
for  coral  reef  protection.  States  and  territories 
with  coral  reefs  were  invited  to  be  full 


partners  with  the  Federal  Government  in 
preparing  an  action  plan  to  better  protect  and 
preserve  the  Nation's  coral  reef  ecosystems. 
In  March  of  this  year,  the  Task  Force  issued 
the  National  Action  Plan  to  Conserve  Coral 
Reefs.  The  Plan  lays  out  a  science-based  road 
map  to  healthy  coral  reefs  for  future 
generations,  based  on  two  fundamental 
strategies:  Promoting  understanding  of  coral 
reef  ecosystems  by,  for  example,  conducting 
comprehensive  mapping,  assessment,  and 
monitoring  of  coral  reefs;  and  reducing  the 
adverse  impacts  of  human  activities  by,  for 
example,  creating  an  expanded  and 
strengthened  network  of  Federal,  State,  and 
territorial  coral  reef  Marine  Protected  Areas, 
reducing  the  adverse  impact  of  extractive 
uses,  and  reducing  habitat  destruction. 

It  is  time  now  to  take  the  Coral  Reef  Task 
Force's  recommendations  and  implement 
them  to  ensure  the  comprehensive  protection 
of  the  coral  reef  ecosystem  of  the  Northwest 
Hawaiian  Islands  through  a  coordinated 
effort  among  the  Departments  of  the  Interior 
and  Commerce  and  the  State  of  Hawaii. 

Accordingly,  1  have  determined  that  it  is  in 
the  best  interest  of  our  Nation,  and  of  future 
generations,  to  provide  strong  and  lasting 
protection  for  the  coral  reef  ecosystem  of  the 
Northwest  Hawaiian  Islands,  and  I  am 
directing  you  to  initiate  an  administrative 
process  to  that  end.  Specifically,  I  direct  you, 
working  cooperatively  with  the  State  of 
Hawaii  and  consulting  with  the  Western 
Pacific  Fisheries  Management  Council,  to 
develop  recommendations  within  90  days  for 
a  new,  coordinated  management  regime  to 
increase  protection  of  the  ecosystem  and 
provide  for  sustainable  use.  Further,  I  direct 
that  your  recommendations  address  whether 
appropriate  stewardship  for  the  submerged 
lands  and  waters  of  the  Northwest  Hawaiian 
Islands  warrants  exercise  of  my  authority  to 
extend  permanent  protection  to  objects  of 
historic  or  scientific  interest  or  to  protect  the 
natural  and  cultural  resources  of  this 
important  area. 

The  recommendations  should  also: 

•  Review  the  status  and  adequacy  of  all 
ongoing  efforts  to  protect  the  coral  reef 
ecosystem,  including  proposed  no-take 
ecological  reserves  and  the  ongoing  work  of 
the  Western  Pacific  Fisheries  Management 
Council; 

•  To  the  extent  permitted  by  law,  ensure 
that  any  actions  that  the  Departments  of  the 
Interior  and  Commerce  authorize,  fund,  or 
carry  out  will  not  degrade  the' conditions  of 
the  coral  reef  ecosystems; 

•  Identify  any  further  measures  necessary 
to  protect  cultural  and  historic  resources  and 
artifacts; 

•  Identify  any  further  measures  necessary 
for  the  protection  of  the  ecosystem's 
threatened  and  endangered  species, 
including  the  endangered  monk  seal,  sea 
turtles,  and  short-tailed  albatross; 

•  Establish  a  framework  for  scientific 
research  and  exploration; 

•  Establish  a  framework  for  facilitating 
recreation  and  tourism  in  the  Northwest 
Hawaiian  Islands  consistent  with  the 
protection  and  sustainable  management  of 
the  ecosystem; 

•  Provide  for  culturally  significant  uses  of 
the  Northwest  Hawaiian  Islands'  marine 
resources  by  Native  Hawaiians;  and 
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•  Address  the  development  of  a 
cooperative  framework,  in  consultation  with 
the  State  of  Hawaii  and  the  Western  Pacific 
Fisheries  Management  Council,  to  ensure 
that  the  goals  set  forth  above  will  be 
implemented  in  a  cooperative  manner, 
consistent  with  existing  authorities. 

I  also  direct  that  during  the  90-day  period, 
the  Departments  shall  conduct  "visioning" 
sessions,  which  would  provide  opportunities 
for  public  hearing  and  comment  to  help 
shape  the  final  recommendations. 

With  this  new  effort,  we  are  taking  strides 
to  fulfill  the  goal  of  the  Coral  Reef  Task  Force 
to  protect  our  precious  coral  reefs  for  the 
benefit  of  future  generations. 


William  J.  Clinton 

IT  Request  (nr  (omments 

As  part  ol  tlae  visioning  process  the 
Departments  of  the  hiterior  and 
Commerce  request  comments  on  the 
following  issues  related  to  the  coral  reef 
ecosystem  of  the  Northwestern 
Hawaiian  Islands. 

(1)  Those  qualities  of  the 
Northwestern  Hawaiian  Islands  coral 
reef  ecosystem  that  are  most  important 


to  be  preserved  through  new,  strong  and 
lasting  protections; 

(2)  The  current  threats  to  the 
Northwestern  Hawaiian  Islands  coral 
reef  ecosystem; 

(3)  The  future  threats  to  the 
Northwestern  Hawaiian  Islands  coral 
reef  ecosystem; 

(4)  The  types  of  activities  and  uses 
(including  culturally  significant  uses) 
that  are  appropriate  in  the  Northwestern 
Hai^aiian  Islands; 

is)  The  types  of  activities  and  uses 
that  are  inappropriate  in  the 
Northwestern  Hawaiian  Islands;  and 

(6)  The  types  of  management  tools, 
actions,  and  approaches  that  should  be 
used  to  ensure  strong  and  lasting 
protection  of  the  Northwestern 
Hawaiian  Islands  coral  reef  ecosystem. 

In  addition,  the  Departments  welcome 
comments  on  the  bulleted  items  set 
forth  in  the  President's  Memorandimi. 

HI    Publii   Meetmys 

There  will  be  seven  public  meetings 
on  the  Northwestern  Hawaiian  Islands 
initiative.  The  dates,  times  and  locations 
are  as  follows: 


July  21,1-4  p.m.— Washington,  D.C.— 

Department  of  Commerce  Auditorium 

{14th  and  Constitution  Ave.  NW) 
July  24,  6-9  p.m.— Oahu— Kalihi  Kai 

Elementary  School  Cafeteria 
July  25,  6-9  p.m.— Maui— Baldwin  High 

School  Auditorium 
July  27,  6-9  p.m.— Kona— Kealakehe 

High  School  Cafeteria 
July  28,  6-9  p.m.— Hilo— Hilo  High 

School  Cafeteria 
July  31,  6-9  p.m.— Kauai— Kauai 

Commimity  College  Cafeteria 
August  1,  6-9  p.m.— Molokai— Mitchell 

Pauole  Center 

Any  changes  in  dates,  times  or 
location  shall  also  be  posted  in  the  local 
media.  This  information  may  also  be 
found  at  www.ecr.gov/nwhi. 

Dated:  July  6,  2000. 
Scott  Gudes, 

Deputy  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce. 
Stephen  C.  Saunders, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 

[FR  Doc.  00-17587  Filed  7-10-00;  8:45  am] 
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rht'  President 


Executive  Order  13162  of  July  6,  2000 

Federal  Career  Intern  F'lour.im 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5,  United  States  Code,  and  in  order  to  provide  for  the  recruitment 
and  selection  of  exceptional  employees  for  careers  in  the  public  sector, 
it  is  hereby  ordered  as  follows: 

becliun  1.  There  is  hereby  constituted  the  Federal  Career  Intern  Program 
(Program).  The  purpose  of  the  Program  is  to  attract  exceptional  men  and 
women  to  the  Federal  workforce  who  have  diverse  professional  experiences, 
academic  training,  and  competencies,  and  to  prepare  them  for  careers  in 
analyzing  and  implementing  public  programs.  "Career  Intern"  is  a  generic 
term,  and  agencies  may  use  occupational  titles  as  appropriate. 

Sec.  2.  The  Program  is  another  step  in  the  Administration's  effort  to  recruit 
the  highest  caliber  people  to  the  Federal  Government,  develop  their  profes- 
sional abilities,  and  retain  them  in  Federal  departments  and  agencies.  Cabinet 
secretaries  and  agency  administrators  should  view  the  Program  as  com- 
plementary to  existing  programs  that  provide  career  enhancement  opportuni- 
ties for  Federal  employees,  and  departments  and  agencies  are  encouraged 
to  identify  and  make  use  of  those  programs,  as  well  as  the  new  Program, 
to  meet  department  and  agency  needs. 

Sec.  3.  (a)  The  Office  of  Personnel  Management  (0PM)  shall  develop  appro- 
priate merit-based  procedures  for  the  recruitment,  screening,  placement,  and 
continuing  career  development  of  Career  Interns. 

(b)  In  developing  those  procedures,  the  OPM  shall  provide  for  such  actions 
as  deemed  appropriate  to  assure  equal  employment  opportimity  and  the 
application  of  appropriate  veterans'  preference  criteria. 

Sec.  4.  (a)  A  successful  candidate  shall  be  appointed  to  a  position  in  Schedule 
B  of  the  excepted  service  at  the  GS-5,  7,  or  9  (and  equivalent)  or  other 
trainee  level  appropriate  for  the  Program,  imless  otherwise  approved  by 
the  OPM.  The  appointment  shall  not  exceed  2  years  unless  extended  by 
the  Federal  department  or  agency,  with  the  concurrence  of  the  OPM,  for 
up  to  1  additional  year. 

(b)  Tenure  for  a  Career  Intern  shall  be  governed  by  the  following  principles 
and  policies: 

(1)  Assigned  responsibilities  shall  be  consistent  with  a  Career  Intern's 
competencies  and  career  interests,  and  the  purposes  of  the  Pro- 
gram. 

(2)  Continuation  in  the  Program  shall  be  contingent  upon  satisfactory 
performance  by  the  Career  Intern  throughout  the  internship  period. 

(3)  Except  as  provided  in  subsections  (4)  and  (5)  of  this  section,  serv- 
ice as  a  Career  Intern  confers  no  rights  to  further  Federal  employ- 
ment in  either  the  competitive  or  excepted  service  upon  the  expira- 
tion of  the  internship  period. 

(4)  Competitive  civil  service  status  may  be  granted  to  a  Career  Intern 
who  satisfactorily  completes  the  internship  and  meets  all  other  re- 
quirements prescribed  by  the  OPM. 
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(5)    Within  an  agency,  an  employee  who  formerly  held  a  career  or  ca- 
reer-conditional appointment  immediately  before  entering  the  Ca- 
reer Intern  Program,  and  who  fails  to  complete  the  Career  Intern 
Program  for  reasons  unrelated  to  misconduct  or  suitability,  shall 
be  placed  in  a  career  or  career-conditional  position  in  the  current 
agency  at  no  lower  grade  or  pay  than  the  one  the  employee  left 
to  accept  the  position  in  the  Career  Intern  Program. 
Sec.  5.  A  Career  Intern  shall  participate  in  a  formal  program  of  training 
and  job  assigimients  to  develop  competencies  that  the  OPM  identifies  as 
core  to  the  Program,  and  the  employing  agency  identifies  as  appropriate 
to  the  agency's  mission  and  needs. 

Sec.  6.  The  OPM  shall  prescribe  such  regulations  as  it  determines  necessary 
to  carry  out  the  purpose  of  this  order. 

Sec.  7.  The  OPM  shall  provide  oversight  of  the  Program. 

Sec.  8.  Executive  Order  12596  of  May  7,  1987,  is  revoked. 

Sec.  9.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch.  It  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  in  law  or  equity,  by  a  party  against 
the  United  States,  its  agencies,  its  officers  or  employees,  or  any  other  person. 


ly  JlXivULAAA '  J^A^jdnQA^ 


THE  WHITE  HOUSE, 
July  6,  2000. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  12,  2000 

AGRICULTURE 
DEPARTtWIENT 
Agricultural  Marketing 
Service 

Cranbernes  grown  in — 
Massachusetts,  et  al.; 
published  7-11-00 
Tobacco  inspection: 
Burley  tobacco — 
Moisture  testing;  published 
6-12-00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list— 
Wassenaar  Arrangement 

List  of  Dual-Use  Items; 

implementation; 

Categories  1,  2,  3,  4,  5, 

6.  and  9  revisions  for 

security  reasons. 

published  7-12-00 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
Electric  and  hybrid  vehicle 
research    deveiopr'ient, 
ana  demonstration 
program;  petroleum- 
equivalent  fuel  economy 
calculation:  published  6- 
12-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

pes'caes,  tolerances  in  food, 
a'  ■ra;  feeds,  and  raw 
agnculiural  commodities: 
Bifenthnn;  published  7-12-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  sen/ices: 

Wireless  telecommunication 

services — 

746-764  and  776-794 
MHz  bands   service 
rules   published  7-12-00 
Radio  stations,  table  of 
assignments 
Texas;  published  6-9-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

.Airworthiness  directives: 


Eurocopter  France; 

published  6-7-00 
Lockheed:  published  6-7-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Repurchases  of  stock  by 
recently  converted  savings 
associations,  mutual  holding 
company  dividend  waivers, 
and  Gramm-Leach-Bliley  Act 
changes;  published  7-12-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Winter  pears  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-18- 
00:  published  7-3-00 

AGRICULTURE 
DEPARTMENT 
Animai  and  Plant  Health 
Inspection  Service 
Exponatio.r-.  and  importation  of 
animals  and  animal 
products 

Bovine  spongiform 
encephalopattiy;  disease 
status  change — 
Denmark;  comments  due 
by  7-17-00:  published 
5-17-00 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Special  areas: 
Roadless  area  conservation; 
comments  due  by  7-17- 
00:  published  5-10-00 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Program  regulations: 
Servicing  and  collection — 
Disaster  set-aside 
program;  comments  due 
by  7-17-00;  published 
5-17-00 
Special  programs: 
Lamb  Meat  Adjustment 
Assistance  Program; 
comments  due  by  7-19- 
X-    DiJbiisned  6-21-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations 

North  Korea   easmg  of 
export  restnctions; 
comments  due  by  7-19- 
00;  published  6-19-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisher-y  conservatio'-'  and 
ma.nagement 


Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Trawl  gear  in  Gulf  of 
Alaska  Central 
Regulatory  Area, 
seasonal  adjustment  of 
closure  areas  to; 
comments  due  by  7-18- 
00;  published  7-3-00 
Atlantic  highly  migratory 

species — 

Atlantic  bluefin  tuna  and 
swordflsh;  trade 
restnctions;  comments 
due  by  7-18-00: 
published  5-24-00 

Atlantic  swordfish  and 
northem  albacore  "tuna; 
comments  due  by  7-18- 
00;  published  5-24-00 

North  Atlantic  swordfish; 
comments  due  by  7-18- 
00;  published  6-6-00 
Magnuson-Stevens  Act 

provisions — 

Domestic  fisheries: 
exempted  fishing 
permits;  comments  due 
by  7-21-00;  publisfied 
7-6-00 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Pollution  control  and  clean 
air  and  water;  comments 
due  by  7-21-00;  published 
5-22-00 
Profit  incentives  to  produce 
innovative  new 
technologies;  comments 
due  by  7-21-00;  published 
5-22-00 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  matenal;  definitions; 
comments  due  by  7-19- 
00:  published  6-16-00 
DEFENSE   DEPARTMENT 
Navy  Department 
Privacy  Act;  implementation; 
comments  due  by  7-17-00; 
published  5-18-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Air  quality  models; 
guidelines;  comments 
due  by  7-20-00; 
published  4-21-00 
Air  quality  implementatkjn 
plans;  approval  and 
promulgafion;  various 
States: 

Pennsylvania;  correction; 
comments  due  by  7-19- 
00;  published  6-19-00 


Air  quality  implementafion 
plans;  VA\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designafion  of 
areas: 

Califomia:  comments  due  by 
7-19-00;  published  6-19- 
00 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
IBM  semiconductor 
manufacturing  facility, 
Essex  Junction,  VT; 
comments  due  by  7-17- 
00;  published  6-16-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
US   waters: 

Fill  material  and  discharge 
of  fill  material;  definitions; 
comments  due  by  7-19- 
00;  published  6-16-00 
Superfund  program: 
Natk}nal  oil  and  hazardous 
substances  contigency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-00;  published 
6-21-00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Ottier  financial  institutions 
lending;  comments  due 
by  7-19-00;  published 
6-26-00 

FEDERAL 
COMMUNICATIONS 

COMMISSION 
Common  earner  services: 
Personal  communicafions 
services — 
Narrowtjand  rules; 
modifications; 
competitive  bidding; 
comments  due  by  7-19- 
00;  published  7-3-00 
Point-to-point  and  point-to- 
multipoint  common  carrier 
and  private  operational 
fixed  microwave  rules; 
consolidation:  comments 
due  by  7-20-00;  published 
6-20-00 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
7-17-00;  published  6-9-00 
Florida;  comments  due  by 
7-17-00:  published  6-8-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Gramm-Leach-Bliley  Act; 
imptementation: 
Community  Reinvestment 
Act  (CRA)-related 
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agreements;  disclosure 
and  reporting;  conr>ments 
due  by  7-21-00;  published 
5-19-00 

FEDERAL  RESERVE 

SYSTEM 

Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 

FEDERAL  TRADE 
COMMISSION 

Comprehensive  Smokeless 
Tobacco  Health  Education 
Act  of  1986;  implementation; 
comments  due  by  7-21-00; 
putMished  5-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Reclassification  of  38 
preamendments  class  III 
devices  into  class  II; 
comments  due  by  7-18- 
00    Dublished  4-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Vie-licare 
Coverage  decisions;  criteria; 
comments  due  by  7-17- 
00   Dublisned  6-15-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Meaicare  and  State  health 
care  programs;  fraud  and 
abuse: 

AmbularKe  restocking  safe 
harbor  under  anti-kickback 
statute:  comments  due  by 
7-21-00;  published  5-22- 
00 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Manutaclured  home 

construction  and  safety 

standards: 

Smoke  alarms;  comments 
due  by  7-17-00;  published 
5-18-00 
Privacy  Act;  implementation; 

comments  due  by  7-21-00; 

published  5-22 -00 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Tnbal  government: 
Cerlifrcate  of  degree  of 
Indian  or  Alaska  Native 
bkxxl;  documentation 


requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  7-17-00;  published  4- 
18-00 

INTERIOR  DEPARTMENT 
Land  Managentent  Bureau 

Land  resource  management: 
Recreation  permits  for  publk; 
lands;  comments  due  by 
7-17-00;  published  5-16- 
00 
Correction;  comments  due 

by  7-17-00;  published 

5-30-00 
Correction;  comments  due 

by  7-17-00;  published 

5-31-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Colorado  butterfly  plant; 
comments  due  by  7-17- 
00;  published  5-17-00 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Royalty  management: 
Indian  leases;  gas  valuation 
regulations;  amendments; 
comments  due  by  7-17- 
00;  published  6-15-00 
Correction;  comments  due 
by  7-17-00;  published 

-  --DC 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
NASA  Inspector  General 
hotline  posters;  comments 
due  by  7-21-00;  published 
5-22-00 

ARTS  AND  HUMANITIES. 
NATIONAL  FOUNDATION 

National  Foundation  on  the 
Arts  ana  the  Humanities 
Federal  claims  collection; 

comments  due  by  7-17-00; 

published  6-15-00 

PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Federal  Empkayees 
Retirement  System 
(FERS)— 

Infra-agency  transfer, 
automaton  and 
simplification  of 
employee 
reconjkeeping; 
comments  due  by  7-19- 
00;  published  4-20-00 

SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 
companies: 


Types  of  conskjeration  pad 
by  small  business 
excluded  from  cost  of 
money  limitatbns; 
comments  due  by  7-20- 
00;  published  6-20-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administoirtioa 
Airmen  certifrcation: 
Advanced  Qualification 
Program,  comments  due 
by  7-17-00;  published  6- 
16-00 
Ainworthiness  directives: 
Boeing;  comments  due  by 
7-17-00;  published  6-21- 
00 
Domier;  comments  due  by 
7-17-00;  published  6-15- 
00 
Eurocopter  France; 
comments  due  by  7-21- 
00;  published  5-22-00 
MD  Helicopters  Inc.; 
comments  due  by  7-17- 
00;  published  5-17-00 
Class  D  airspace,  comments 
due  by  7-20-00;  published 
6-20-00 
Jet  routes;  comments  due  by 
"'■•'"'-OO-  published  6-2-00 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcohol    viticuitural  area 

designations 

Red  Mountain,  WA; 
comments  due  by  7-18- 
00    published  5-19-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Ciramm-Leacn-Bliley  Act, 

implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting;  comments 
due  by  7-21-00:  published 
5-19-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Gramm-Leacn  Bliley  Act, 
implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting,  comments 
due  by  7-21-00:  published 
5-19-00 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  If 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.  nara  gov/f edreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "sfip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
^A/vw  access  gpo. gov/ nara/ 
index. html.  Some  laws  may 
not  yet  be  available 

H.R.  3051/P.L.  106-243 

To  direct  the  Secretary  of  the 
Intenor.  the  Bureau  of 
Reclamation,  to  conduct  a 
feasibility  study  on  the  Jicarilla 
Apache  Reservation  m  the 
State  of  New  Mexico   and  for 
other  purposes    (Juty  10, 
2000;  114  Stat   497) 

S.  1309/P.L    106-244 

To  amend  title  i  of  the 
Employee  Retirement  Income 
Secunty  Act  ot  1974  to 
provide  for  the  prewmption  of 
State  law  in  certain  cases 
relating  to  certain  church 
plans   (July  10.  2000:  114 
Stat   499) 

S.  1515/P.L.  106-245 

Radiation  Exposure 
Compensation  Act 
Amendments  of  2000  (July  10, 
2000:  114  Stat    501) 

Last  List  July  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk;  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe.  go  to  www  gsa.gov/ 
archives/ pubiaws-l.html  or 
send  E-mail  to 
Iist5erv@www.9sa.gov  with 
'he  following  text  message: 

SUBSCRIBE  PUBLAV^S-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  ot  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannoJ  respond  10 
specific  inquiries  sent  to  this 
address. 


/^x^//^    ^W 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  TT)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

(Book  II)  $7^.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pinsburgh.  PA 


(Rn-  VOO) 


Order  Now' 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  fwovides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  con^mer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


VISA 


Charge  your  order  MSi^ 

It's  Easy!  ^f^^  i 

To  fax  vour  orders  (202)  512-2250 

Phone  vour  orders  i2U2i  512-18(M) 


United  States  Governmeni 

INFORMATION 

PUBuGATlONS  »  P&^tOOCJtS  «  a£CTBO«C  PRODUCTS 
Ordw  Pnxa&sing  Code: 

*7917 

I I  YES,  please  send  me copies  of  The  United  stutcv  r.nvemment  VTsnual  1999/2000, 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  rt  utildf  dnrm^tn  povtam  and  handling  and  is  subject  to  change. 

Plea>e  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenmendent  of  Documents 


Company  or  persona)  name 


(Please  type  or  print) 


Additional  address/anention  line 


I     I  GPO  Deposit  Account 

I     I  VISA       Lj  MasterCard  Account 


i-n 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


in                         nz 

(Credit  card  expiration  date)                 xi^it,,-  /^.^/V^f-f 

Authorizing  signature 


9/99 


Purchase  order  number  (ortional) 

YES     NO 

Ma\  «i  iiukf  imiT  ;uirm' iKkt'Wi  i.tiialitt  U;  ;jt!)tr  auultrs.' 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  3/1954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  thr  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidentia 
policies  and  announcements  !♦ 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences  a'':o 
other  Presidentiai  materials 
releasee  bv  the  White  House. 


W<>pklv  Compilatirir  nf 

Presidential 

Doruments 

^■•■tw 

lv^/=- 

Mood«y.  lamiary  13.  Iter 

Volume  33— Number  2 

Page  7-40 

The  WeeKiy  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nomir^ations  submitted  to  the 
Senate  a  checklist  of  White 
Hojse  D^ess  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Otficp  o*  '^^e 
*^ederal  Register  Nationa 
Archives  and  Reco'-ds 
Administration. 


Superintendent  of  Documents  Suh>«iTipti,)n  Order  Form 


OiTjer  Pfocessing  CcxJe 

*  5420 


K?V 


Charge  vOiv-  orae' 

it  s  Easy! 

To  fax  your  orders  1 2n:    -^i:  ;:5m 

Phone  your  orders  (202)  512-1800 

LJ  Yll-S,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

LJ  $151.00  First  Class  Mail         Tl   S92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I I  GPO  Deposit  Account         ___^ 

I I  VISA       I I  MasterCard  Account 


l-D 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Authorizing  signature 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 

*^  YES     NO 

Ma\  »(  iiwki  \(Hjr  naiTM/addriNs  aiaiiabk  to  ..r)i»i  iTwil<T-^      | |    I      I 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 

documents  ^a^o  seen  published  In  the 
Federal  Register  /without  reading  the 
Federal  Register  every  day?  If  so,  you 

may  wisti  to  suoscntDe  to  the  LSA 
(List  of  CFR  Sections  AMected),  the 
Federal  Register  mder  or  both. 


LSA  •  List  o*  CFR  Sections  At+octed 

"■■•■f  LSA    List    if  .;PR  Sectioci^  4r*^v---^jj 
;s  Jesignod  to  lead  users  of  tno  ^l-oOtj  of 
Federal  Regulations  to  amendatory 
actions  auDiisned  r  t+ie  ^^txaeral  Register. 
''^.;  ^5A  IS  ssueti  -onthi^  n  cumulative  form. 
£ptnes  indicate  the  -at..r"   ^<  the  changes — 
sucn  as  revised,  rer^jvev:   j'  corrected. 

federal  Register  Indej 

Iti€  inde«    vver -ig  tne  contents  of  ttie 
daiW  '^e-Jerai  Rec;  ster,  is  issued  morrthty  in 
cur".,  at  ve  "d^^  -intries  are  carried 
pnnia"i\  .nder  "le  aames  of  the  issuing 
3Qef  :  es  Significant  sut))ects  are  earned 
^s    'os-s-r^'orences. 
S.J5  Der  <0J; 


A  finding  aid  is  included  in  oach  pubBcation  which  lists 
Federal  Register  page  numbers  with  the  date  of  pubUcaHon 
in  the  Federal  Register 


Superintendent  of  Documents  Sub«;cnption  Order  Form 


Ontor  Processmg  Cod* 

*5421 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $31  per  year. 
Ferlerti!  Retyster  Index  (FRUS)  $28  per  year. 


Ct^aiye  your  order 

It  s  Easy' 

To  fax  vour  orders  t202i  512-2250 

VhnfH-  vmir  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


-.  Price  inchides  regular  tunit-Mu  (Mivtaut  ami  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  tine 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Puaha.se  order  number  (optional) 

YES     NO 

AUy  we  make  your  lUBne/address  avaSable  to  olheriiiaiteR?      | |   | | 


Please  Choose  Mtihod  nt  P;nment; 

I I  Check  Payable  to  me  supcnmendent  of  Documents 

r~l  GPO  Deposit  Account         I     I     I     1     I     I     I    l-fl 


r~l  VISA       EH  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


AuttKirizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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^^^^1 

The  tot 
Interna 

Compan) 

^H 

Addition. 

^^^H 

Street  ad( 

I     ^ 

City,  Stat 

1 

Daytime 

^^H 

I*urchase 
Ma>  wt  n 

INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS    SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnpuoti 
pnces  doun.  the  Govemmeni  Fnntm-  Office  mails  each  subscnber  onl\  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


AEB    SMITH212J 

JOHN    SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


• 

•••••••     /••••••• 

•  AfRE>0    SMTTH212J 

DEC97RI 

:  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  chanue  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Suptr;niendent  ol  Documents,  Attn:  Chief  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington 
DC  20402-9373.  ' 


To  inquire  ahoiit  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  ^onL^pondcnce,  to  the  iapcnniendent  of  Documents,  Attn:  Chief  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*  5468 


Superintendent  of  Documents  Subsrnption  Order  Form 


I I   V  rLiS,  enter  my  subscription(s)  as  follows: 


Charge  you,  oraai.  ^^ 
It's  Easy!  ^HpiT 


K/V 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  1  edcral  Ruyster  (FR);  including  the  daily  Federal  Register,  monthlv  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  f  .d,  r;ii  Rt  <;ister,  daily  only  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/anention  line 


Street  address 


I I  GPO  Deposit  Account         

LJ   VISA       EH  MasterCard  Account 

TTTl 


l-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

M,)v  "I  niaM  4iHif  '..ftm  ,»(i(in-v^  IV. (iLibk  toother  mailers?  i      I 


YES     NO 


Authorizing  signature  aioo 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


106tn  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  s  »  Jcr  h   rii 
I I    1  KS,  enter  my  subscription(s)  as  follows: 


Order  Procsumg  Code 

•6216 


VISA 


Charge  your  order 
It  s  Easy! 
To  fax   \(»ur  orders  i202i  512-2250 
Phune  sour  orders  i202i  512    180(1 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  miular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

Ma-,  wf  rnakf  vDtir  fiaitw  ^ddn-^v  i%  iiUir^ii  i.   ..(htr  maPk-rs? 


Plea^t  Choost  Method  of  Payment; 

I 1  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account 


-D 


VISA 

MasterCard  Account 

i          1                1!       !   ! 

(Credit  card  expiration  date) 

Thank  vou  for 
sour  order! 

HI 

Authorizing  signature 
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P.O.  Box  371954,  Pui^burgh.  PA  15250-7954 
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"It'innr  diu' 


am  of  July  5,  2000 


Dj'lHUation  of  K*  sponsibi1itip«;  Under  Section  1232  of  the 
^orel^n  Relations  Authon/dtion  Act,  Fiscal  Years  2000 

an(i   20(11    (FHiblH    1  au    ]llh    113) 


M»  mufdiuiuni   for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

By  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States,  including  section  301  of  title  3,  United  States  Code,  I  hereby 
delegate  to  the  Secretary  of  Defense  the  duties  and  responsibilities  vested 
in  the  President  by  section  1232  of  the  Foreign  Relations  Authorization 
Act  for  Fiscal  Years  2000  and  2001  (the  "Act")  (Public  Law  106-113). 
to  transfer  from  War  Reserve  Allies  Stockpiles  in  Korea  and  Thailand  to 
the  Republic  of  Korea  and  the  Kingdom  of  Thailand,  respectively,  in  return 
for  concessions  to  be  negotiated  by  the  Secretary  of  Defense,  with  the  concur- 
rence of  the  Secretary  of  State,  any  or  all  of  the  items  described  in  paragraph 
(a)(2)  of  section  1232  of  the  Act,  subject  to  the  conditions,  requirements, 
and  limitations  set  forth  in  section  1232  of  the  Act. 

Any  reference  in  this  memorandum  to  the  provisions  of  any  Act  shall 
be  deemed  to  be  a  reference  to  such  Act  or  its  provisions  as  may  be 
amended  from  time  to  time. 

The  authority  delegated  to  the  Secretary  of  Defense  may  be  redelegated 
in  writing  v^dthin  the  Department  of  Defense. 

The  Secretary  of  Defense  is  authorized  and  directed  to  publish  this  memo- 
randum in  the  Federal  Register. 


[) J1XM>AAA.    J   't^.>AA^^^<lA^ 


THE  WHITE  HOUSE, 
Washington,  July  5,  2000. 
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Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  135 

Thursday,  July  13,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AJ05 

Prevailing  Rate  Systems;  Change  in 
the  Sui^ey  Cycle  for  the  Orleans,  LA 
Nonappropriated  Fund  Wage  Area 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
change  the  timing  of  local  wage  surveys 
in  the  Orleans,  Louisiana, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area.  This 
change  will  help  even  out  the  local 
wage  survey  workload  for  the 
Department  of  Defense  and  improve  the 
amount  and  quaUty  of  data  it  collects 
during  annual  local  wage  surveys  in  the 
Orleans  wage  area. 

DATES:  Effective  Date:  This  regulation  is 
etiective  on  August  14,  2000 
FOR  FURTHER  INFORMATION  CONTACT. 
Jennifer  Hopkins,  (202)  606-2848.  FAX: 
(202)  606-0824,  or  email 
idhopkin@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  2000,  the  Office  of  Personnel 
Management  (0PM)  published  an 
interim  rule  (65  FR  15521)  to  change  the 
timing  of  local  wage  siu^eys  in  the 
Orleans,  Louisiana,  nonappropriated 
hind  (NAF)  Federal  Wage  System  (FWS) 
wage  area.  Full-scale  wage  surveys 
currently  begin  in  February  of  each  odd- 
numbered  fiscal  year.  Full-scale  wage 
surveys  will  now  begin  in  June  of  each 
even-numbered  fiscal  year.  Under 
section  532.207  of  title  5,  Code  of 
Federal  Regulations,  the  scheduling  of 
wage  stu^eys  takes  into  consideration 
the  best  timing  in  relation  to  wage 
adjustments  in  the  principal  local 
private  enterprise  establishments, 


reasonable  distribution  of  workload  of 
the  lead  agency,  timing  of  surveys  for 
nearby  or  selected  wage  areas,  and 
scheduling  relationships  with  other  pay 
surveys. 

The  Department  of  Defense  asked 
0PM  to  change  the  starting  time  for 
local  wage  surveys  in  the  Orleans  wage 
area  to  June  of  even  fiscal  years  to  help 
spread  out  its  survey  workload.  In 
addition,  this  change  will  avoid  annual 
Mardi  Gras  festivities  in  New  Orleans 
during  the  month  of  February.  DOD  will 
conduct  a  full-scale  wage  survey  in  the 
Orleans  wage  area  in  June  2000.  DOD 
will  update  the  data  collected  in  the 
full-scale  wage  survey  during  a  "wage 
change"  survey  in  June  2001. 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees,  reviewed 
and  conciured  by  consensus  with  this 
change.  The  interim  rule  had  a  30-day 
public  comment  period,  during  which 
OPM  did  not  receive  any  conmaents. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Fart  532 

Administrative  practice  and 
procediure,  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (65  FR 
15521)  amending  5  CFR  part  532 
published  on  March  23,  2000,  is 
adopted  as  final  with  no  changes. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Diwctor. 

[FR  Doc.  00-17720  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6325-01-P 


DEPAP^MFNT  OF  TRANSPORTATION 

Feaea   Aviation  Administration 

14CFh  Pari  39 

[Docket  No.  2000-NM-23-AD;  Amendment 
39-11812;  AD  2000-14-03] 

RIN212(>-AA64 

Ajrvno'lHiness  D-'ecfives;  Saab  Mo(M 
SAAB  SF340A  anc  SAAB  340B  Series 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  replacing  the 
smoke  detectors  in  the  cargo 
compartment  with  new,  improved 
smoke  detectors.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  false  smoke 
warnings  from  the  cargo  compartment 
smoke  detectors,  which  could  result  in 
aborted  takeoffs,  diversions  of  flight 
routes,  and  emergency  evacuation  of 
flight  crew  and  passengers. 
DATES:  Effective  August  17,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  17. 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  March  27,  2000  (65  FR 
16158).  That  action  proposed  to  require 
replacing  the  smoke  detectors  in  the 
cargo  compartment  with  new,  improved 
smoke  detectors. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  conunent  received. 

Request  for  Delay  in  AD  Issuance 

One  commenter,  the  vendor  for  the 
existing  (Fenwall)  smoke  detector,  states 
that  the  proposed  AD  was  not 
warranted,  and  requests  that  issuance  of 
the  final  rule  be  delayed  a  minimum  of 
90  days.  The  commenter  disagrees  with 
the  proposed  requirement  to  replace  the 
existing  smoke  detectors  with  another 
vendor's  (Cerberus)  smoke  detector.  As 
background,  the  commenter  notes  that 
the  existing  Fenwall  smoke  detector  was 
susceptible  to  false  alarms  due  to  high 
hiunidity  conditions;  and,  in  response, 
Fenwall  Safety  Systems  initiated  a 
product  improvement  via  Service 
Bulletin  #9701  to  correct  the  problem. 
The  commenter  states  that  about  1 ,000 
#9701  kits  have  been  installed  to  date, 
and  a  recent  polling  of  operators 
indicates  that  the  hiunidity  problem  is 
no  longer  a  significant  concern;  i.e.,  the 
existing  smoke  detector  performs 
adequately  after  this  modification.  The 
commenter  requests  the  90-day  delay  to 
resolve  this  issue  with  the  airplane 
manufacturer  and  the  Luftsfartsverket 
(LFV),  the  airworthiness  authority  for 
Sweden. 

The  FAA  does  not  conciu.  Based  on 
historical  and  current  data  received 
from  the  LFV  and  the  airplane 
manufactiu-er,  false  (nuisance)  warnings 
from  the  existing  smoke  detector 
continue  to  be  a  significant  safety 
concern.  The  FAA  acknowledges  the 
conunenter's  statement  that 
modification  of  the  existing  smoke 
detector  via  Fenwall  Service  Bulletin 
#9701  has  resulted  in  some 
improvement  in  reliability.  However, 
the  commenter  did  not  provide  data  to 
substantiate  this  statement. 
Additionally,  the  LFV  advises  that 
bench  and  field  tests  conducted  with 
both  the  modified  Fenwall  smoke 
detector  and  the  Cerberus  smoke 
detector  have  shown  the  Cerberus  unit 
to  have  a  much  higher  reliability  with 
respect  to  nuisance  warnings.  The 
Cerberus  smoke  detector  incorporates 


new  technology,  i.e.,  a  microprocessor 
intended  to  better  distinguish  between 
smoke  conditions  and  high  humidity 
conditions.  With  this  information,  the 
FAA  has  determined  that  installation  of 
the  Cerberus  smoke  detectors  is 
necessary  to  adequately  address  the 
identified  unsafe  condition,  and  does 
not  consider  it  necessary  to  delay 
issuance  of  the  final  rule.  No  change  is 
made  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  289  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hoiu-s  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  between  $2,011 
and  $4,022  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
between  $2,131  and  $4,142  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-14-03    SAAB  Aircraft  AB: 

Amendment  39-11812.  Docket  2000- 
NM-23-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplemes,  manufacturer's  serial  numbers  004 
through  159  inclusive;  and  Model  SAAB 
340B  series  airplanes,  manufacturer's  serial 
numbers  160  through  459  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  false  smoke  warnings  from  the 
cargo  compartment  smoke  detectors,  which 
could  result  in  aborted  takeoffs,  diversions  of 
flight  routes,  and  emergency  evacuation  of 
flight  crew  and  passengers,  accomplish  the 
following: 

Replacement 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  replace  the  smoke  detectors  in  the 
cargo  compartment  with  new,  improved 
smoke  detectors,  in' accordance  with  Saab 
Service  Bulletin  340-26-023,  dated 
December  21,  1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
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International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  suhmit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permita 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-26-023, 
dated  December  21,  1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support.  S-581.88, 
Linkoping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
.n  Swedish  airworthiness  directive  1-151, 
dated  December  28,  1999. 

(e)  This  amendment  becomes  effective  on 
August  17,  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-17300  Filed  7-12-00;  8:45  am] 

SILUNG  CODE  4910-13-U 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-209-AD  Amendment 
39-11811:  AD  2000-14-02] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  737-600,  -700,  and  -800  Series 
Airplanes 

AGENCY:  Federal  Aviation 
.\dmmisU-ation,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airvvdrthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes. 


This  action  requires  installation  of 
placards  on  the  P3-1  panel.  This  action 
is  necessary  to  prevent  loss  of 
communication  between  the  flight  crew 
and  Air  Traffic  Control;  this  situation 
could  result  in  the  flight  crew  being 
unaware  of  an  unsafe  scenario  when  the 
airplane  is  on  the  ground.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  Jidy  28,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28. 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  11,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
209-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarconiment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200(>-NM-209-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FA.^,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Yi,  Aerospace  Engineer.  Fi\,\,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1013;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  several  incidents 
in  which  the  flight  crew  lost 
communication  with  Air  Traffic  Control 
(ATC)  while  the  airplane  was  taxiing  or 
on  hold  for  takeoff.  These  incidents 
occiured  on  Boeing  Model  737-700 
series  airplanes.  Investigation  revealed 
that  the  loss  of  communication  is  due  to 
the  location  of  the  very  high  frequency 


(VHF)  VHF-1  and  VHF-2  antennas. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  communication  between 
the  flight  crew  and  ATC;  this  situation 
could  result  in  the  flight  crew  being 
unaware  of  an  unsafe  scenario  when  the 
airplane  is  on  the  ground. 

The  VHF-1  and  VHF-2  antennas  on 
certain  Model  737-700  series  airplanes 
are  identical  to  those  installed  on 
certain  Model  737-600  and  737-800 
series  airplanes.  Therefore,  all  of  these 
models  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
23A1170,  dated  April  27,  2000,  which 
describes  procedures  for  installation  of 
placards  on  the  P3-1  panel.  The 
placards  instruct  the  flight  crew  to  use 
the  VHF  radio  that  is  connected  to  the 
upper  antenna  for  ATC  communications 
when  the  airplane  is  on  the  ground. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  loss  of  communication 
between  the  flight  crew  and  ATC,  which 
could  result  in  the  flight  crew  being 
unaware  of  an  unsafe  scenario  when  the 
airplane  is  on  the  ground.  This  AD 
requires  accomplishment  of  the  action 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  Proposed  AD 
and  Relevant  Service  Information 

Operators  should  note  that,  although 
the  service  bulletin  reconunends 
accomplishing  the  installation  within  10 
days  (from  receipt  of  the  service 
bulletin),  the  FAA  has  determined  that 
an  interval  of  60  days  would  address  the 
identified  imsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  parts 
availability,  and  the  time  necessary  to 
perform  the  installation  (less  than  one  . 
hour).  The  FAA  has  verified  that  the 
lead  time  for  obtaining  the  required 
placards  will  exceed  the  10-day 
compliance  time  recommended  in  the 
subject  service  bulletin.  In  light  of  all  of 
these  factors,  the  FAA  finds  a  60-day 
compliance  time  will  accommodate  the 
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time  necessary  for  affected  operators  to 
order,  obtain,  and  install  the  placards, 
without  adversely  affecting  safety. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  E£Fective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  nUe  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discussn  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Comjnenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-209-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regvdatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-14-02     Boeing:    Amendment  39- 
11811.  Docket  2000-NM-209-AD. 
Applicability:  Model  737-600,  -700,  and 
-800  series  airplanes,  as  listed  in  Boeing 


Alert  Service  Bulletin  737-23A1170,  dated 
April  27,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  communication  between 
the  flight  crew  and  Air  Traffic  Control  (ATC), 
which  could  result  in  the  flight  crew  being 
unaware  of  an  unsafe  scenario  when  the 
airplane  is  on  the  ground,  accomplish  the 
following: 

Installation  of  Placards 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  install  placards  on  the  P3-1  panel 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-23A1170,  dated  April  27,  2000. 

Alternative  Methods  of  Compliance 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  FUght  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  installation  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-23A1170,  dated  April  27,  2000. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 
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Kffective  Date 

(e)  This  amendment  becomes  effective  on 
July  28,  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 

Vi  L.  Lipstd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-17301  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4910-13-U 

DEPARTME^f^  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  2000-NM-206-AD:  Amendment 
3^11813:  AD  2000-14-04] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Adnunistration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  all  Boeing  Model  747 
series  airplanes.  This  action  requires  a 
one-time  inspection  of  the  fuselage  skin 
adjacent  to  the  drag  splice  fitting  to 
detect  cracking,  and  follow-on  actions, 
if  necessary.  This  action  is  necessary  to 
detect  and  correct  fatigue  cracking  of  the 
fuselage  skin,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage,  and  consequent  rapid 
depressurization  of  the  airplane. 
DATES:  Effective  July  28,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  11,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
.Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
206-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9— anm— 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-206-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
hitemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engmeer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that, 
dining  regular  maintenance  of  certain 
Boeing  Model  747  series  airplanes, 
operators  detected  cracking  of  certain 
areas  of  the  fuselage  skin  adjacent  to  the 
drag  splice  fitting.  One  operator 
reported  finding  four  skin  cracks,  which 
ranged  in  length  from  0.19  to  1.37 
inches,  under  the  drag  splice  fitting  of 
the  right  side  undenving.  On  another 
airplane,  an  8.5-inch  long  crack  under 
the  drag  splice  fitting  of  the  left  side  was 
detected.  Another  operator  foimd  a  25- 
inch  long  diagonal  crack  between  body 
station  (BS)  982  and  BS  990  at  stringers 
37L  through  38L.  The  lower  drag  spUce 
angle  and  stringer  38L  also  were 
cracked,  and  the  BS  1000  bulkhead  ring 
chord  was  severed.  Such  conditions,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage,  and 
consequent  rapid  depressimzation  of 
the  airplane. 

Explanation  of  Relevant  Service 

Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53A2444, 
Revision  1,  dated  Jime  15,  2000,  which 
describes  procedures  for  a  one-time 
external  detailed  visual  inspmction  of 
the  fuselage  skin  adjacent  to  the  drag 
splice  fitting  to  detect  cracking.  If  no 
cracking  is  detected,  the  service  bulletin 
describes  procedures  for  repetitive 
ultrasonic,  high  frequency  eddy  current 
(HFEC),  and  internaJ  detailed  visual 
inspections.  The  service  bulletin  also 
describes  procedures  for  a  secondary 
inspection  to  detect  additional  cracking, 
if  cracking  is  outside  certain  limits. 


Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  747  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  detect  and  correct 
fatigue  cracking  of  certain  areas  of  the 
fuselage  skin,  which  could  result  in 
reduced  structm-al  integrity  of  the 
fuselage,  and  consequent  rapid 
depressm-ization  of  the  airplane.  This 
AD  requires  a  one-time  inspection  of  the 
fuselage  skin  adjacent  to  the  drag  splice 
fitting  to  detect  cracking,  and  repair,  if 
necessary.  This  AD  also  requires  a 
follow-on  inspection  to  detect 
additional  cracking,  if  cracking  is 
outside  certain  limits. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified.  At 
this  time  the  FAA  is  considering  a 
separate  rulemaking  action  to  address 
the  procedures  for  repetitive  ultrasonic, 
HFEC,  and  intranal  detailed  visual 
inspections  of  the  fuselage  skin  adjacent 
to  the  drag  splice  fitting  to  detect 
additional  cracking,  and  repair  of  any 
cracking  detected,  as  described  in  the 
service  bulletin.  However,  the  planned 
compliance  time  for  these  actions  is 
sufficiently  long  so  that  notice  and 
opportunity  for  prior  pubUc  comment 
will  be  practicable. 

Due  to  the  urgency  of  the  need  to 
inspect  the  fleet  and  repair  any 
cracking,  this  AD  will  address  only  the 
sections  in  the  service  bulletin  that 
pertain  to  an  initial  detailed  visual 
inspection  of  the  fuselage  skin  adjacent 
to  the  drag  splice  fitting  to  detect 
cracking,  repair  of  any  cracking 
detected,  and  accomplishment  of  a 
secondary  inspection  to  detect 
additional  cracking,  if  necessary. 

Differences  Between  Service  Bulletin 
and  This  AD 

Operators  should  note  that  the  service 
bulletin  recommends  accomplishing  the 
initial  detailed  visual  inspection  within 
60  days  (after  the  release  of  the  service 
bulletin)  for  airplanes  with  more  than 
13,000  flight  cycles.  The  FAA  has 
determined,  however,  that  limiting  the 
inspection  to  airplanes  with  more  than 
13,000  flight  cycles  would  not  address 
all  affected  airplanes,  in  Ught  of  the  fact 
that  the  unsafe  condition  is  likely  to 
exist  or  develop  on  other  Model  747 
series  airplanes.  In  developing  an 
appropriate  compliance  time  for  all 
airplanes  that  are  affected  by  this  AD, 
the  FAA  considered  not  only  the 
manufactiu^r's  recommendation,  but 
the  degree  of  lu^ency  associated  with 
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addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  required  inspection  (approximately 
2  hoius).  In  light  of  all  of  these  factors, 
the  FAA  finds  that,  for  all  Model  747 
series  airplanes,  a  compliance  time  of, 
"Prior  to  the  accumulation  of  13,000 
total  flight  cycles,  or  within  60  days 
after  the  effective  date  of  this  AD"  for 
initiating  the  required  inspection  is 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportiuiity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  excunination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-206-AD." 
The  postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regidation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  luider  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  cuid  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
luider  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
I  ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  J9.1  J  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

2000-14-04     Boeing:  Amendment  39-11813. 
Docket  20OO-NM-206-AD. 

Applicability:  All  Model  747  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
certain  areas  of  the  fuselage  skin,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage,  and  consequent  rapid 
depressurization  of  the  airplane;  accomplish 
the  following: 

One-Time  Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  13,000  total 
flight  cycles  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  one-time  external  detailed 
visual  inspection  of  the  fuselage  skin 
adjacent  to  the  drag  splice  fitting  as 
illustrated  in  Figure  2  of  Boeing  Service 
Bulletin  747-53A2444,  Revision  1,  dated 
June  15,  2000.  If  no  cracking  is  detected,  no 
further  action  is  required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 
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Secondary  Inspection 

(c)  For  airplanes  on  which  cracking  is 
detected  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight  after  accomplishment  of  paragraph  (b) 
of  this  AD:  Determine  if  a  secondary 
inspection  of  adjacent  structure  is  required, 
using  the  Logic  Diagram  illustrated  in  Figure 
1  of  Boeing  Service  Bulletin  747-53A2444, 
Revision  1,  dated  June  15.  2000.  If  required, 
prior  to  further  flight,  accomplish  the 
inspection  in  accordance  with  the  service 
bulletin. 

Note  3:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2444,  dated  May 
25,  2000,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  amendment. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

(f)  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2444,  Revision  1,  dated  June  15, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
July  28,  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  00-17299  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  GFR  Part  39 

1  Docket  No   2000-NM-155-AD   Amendment 
39-11814,  AD  2000- '4-05] 

RIN  2120-AA64 

Airworthiness  Directives   Boemc 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUfMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  777 
series  airplanes.  This  action  requires  a 
one-time  measurement  of  the  electrical 
bonding  resistance  between  the  wing 
spar  connectors  of  the  fuel  quantity 
indicating  system  (FQIS)  and  the  spar 
structure,  installation  of  bonding 
jiunpers,  a  one-time  operational  check 
of  the  FQIS  system,  and  corrective 
action,  if  necessary.  This  action  is 
necessary  to  ensme  adequate  electrical 
bonding  between  the  wing  spar 
connectors  of  the  FQIS  and  the  spar 
structure.  Inadequate  electrical  bonding, 
in  the  event  of  a  lightning  strike,  could 
cause  electrical  arcing  and  ignition  of 
fuel  vapor  in  the  main  or  center  fuel 
tank,  which  could  result  in  a  fuel  tank 
explosion.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  28,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  11,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
155-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  foUowang  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-155-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:       ' 
Larry  Reising.  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2683; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  data  from  the  manufacturer 
indicating  the  results  of  tests  conducted 
diu-ing  the  High  Intensity  Radiated  Field 
Lightning  Assurance  Plan  test  program. 
One  test  revealed  that  the  electrical 
bonding  of  the  wing  spar  connectors  of 
the  fuel  quantity  indicating  system 
(FQIS)  was  not  adequate  to  meet  the 
bonding  limit  required  for  lightning 
protection.  This  was  because  the 
bonding  resistance  of  all  six  FQIS 
connectors  exceeded  the  required  limit. 
Investigation  revealed  that  the  faying 
surface  of  the  adapter  that  bonds  the 
connector  to  the  spar  structure  was 
contaminated  with  fuel  tank  sealant  or 
0-ring  lubricant.  Inadequate  electrical 
bonding,  in  the  event  of  a  lightning 
strike,  could  cause  electrical  arcing,  and 
ignition  of  fuel  vapor  in  the  main  or 
center  fuel  tank,  which  could  result  in 
a  fuel  tank  explosion. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
28A0019,  dated  April  27,  2000,  which 
describes  procedures  for  a  one-time 
measurement  of  the  electrical  bonding 
resistance  between  the  wing  spar 
connectors  of  the  FQIS  and  the  spar 
structure,  installation  of  bonding 
jumpers  to  create  a  redundant  bonding 
path  between  the  connector  and  the  spar 
structure,  and  a  one-time  operational 
check  of  that  installation.  The  service 
bulletin  references  Boeing  777  Airplane 
Maintenance  Manual.  Chapter  28-41- 
00,  as  the  appropriate  source  for 
accomplishment  of  the  operational 
check  and  repair  instructions  if  any 
discrepancy  is  found.  Accomplishment 
of  the  actions  specified  in  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 
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Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  m  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  ensure  adequate 
electrical  bonding  between  the  wing 
spar  connectors  of  the  FQIS  and  the  spar 
structure.  This  AD  requires  a  one-time 
measurement  of  the  electrical  bonding 
resistance  between  the  wing  spar 
connectors  of  the  FQIS  and  the  spar 
structure,  installation  of  bonding 
jumpers,  a  one-time  operational  check 
of  that  installation,  and  corrective 
action,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  the  Alert  Service 
Bulletin  and  This  AD 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  specified  actions 
within  24  months  (after  the  release  of 
the  service  bulletin),  the  FAA  has 
determined  that  an  interval  of  24 
months  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  required 
actions  (approximately  6  hours).  In  Light 
of  all  of  these  factors,  the  FAA  finds  a 
90-day  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Determination  of  Rule's  Effiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conmnmications  shall  identify  the 


Rules  Docket  nmnber  and  be  submitted 
in  tripUcate  to  the  address  specified 
under  the  caption  addresses  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-155-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 


determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-14-05    Boeing:  Amendment  39-11814. 
Docket  2000-NM-155-AD. 

Applicability:  Model  777  series  airplanes 
as  listed  in  Boeing  Alert  Service  Bulletin 
777-28A0019.  dated  April  27,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  adequate  electrical  bonding 
between  the  wing  spar  connectors  of  the  fuel 
quantity  indicating  system  (FQIS)  and  the 
spar  structure  in  the  event  of  a  lightning 
strike,  accomplish  the  following: 

One-Time  Measuremmit  and  Installation 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Perform  a  one-time 
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measurement  of  the  electrical  bonding 
resistance  between  the  wing  spar  connectors 
of  the  FQIS  and  the  spar  structure,  record  the 
measurements,  and  install  bonding  jumpers, 
in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
777-28A0019,  dated  April  27,  2000. 

Operational  Check  and  Corrective  Action 

(b)  Prior  to  further  flight  after 
accomplishment  of  the  installation  required 
by  paragraph  (a)  of  this  AD:  Perform  an 
operational  check  in  accordance  with  Boeing 
Alert  Service  Bulletin  777-28A0019,  dated 
April  27,  2000,  and  correct  any  discrepancy 
detected. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  bv  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  777- 
28A0019,  dated  April  27,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 

.  700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
July  28,  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-17298  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  GFR  Part  39 

[Docket  No  9^NM-i92-AD    Arv,erdment 
39-11815.  AD  2000-14-06] 

R1N2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  determine  the 
part  number  of  the  fuel  shutoff  spar 
valve  for  the  outboard  engines.  That  AD 
also  requires  replacement  of  certain 
valves  with  new  valves,  or  modification 
of  the  spar  valve  body  assembly,  and 
various  follow-on  actions.  This 
amendment  adds  new  requirements  to 
accomplish  those  actions  on  additional 
airplanes;  and  requires  a  one-time 
inspection  of  the  maintenance  records 
of  certain  airplanes  to  determine  if  the 
fuel  shutoff  spar  valve  for  the  outboard 
engines  has  ever  been  replaced,  and 
various  follow-on  actions.  This 
amendment  is  prompted  by  reports 
indicating  that,  due  to  high  fuel 
pressure,  certain  fuel  system 
components  of  the  outboard  engines 
have  failed.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
high  fuel  pressure,  which  could  result 
in  failiure  of  the  fuel  system 
components;  this  situation  could  result 
in  fuel  leakage,  and,  consequently,  lead 
to  an  engine  fire. 

DATES:  Effective  August  17,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  17, 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  20, 1998  (63  FR 
55517.  October  16,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207;  or  ITT 
Aerospace  Controls,  28150  Industry 
Drive,  Valencia,  California  91355.  This 
information  may  be  examined  at  the 


Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORiyiATK>N  CONTACT: 

Dionne  M.  Krebs,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2250; 
fax (425)  227-1181 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-21-29, 
amendment  39-10837  (63  FR  55517, 
October  16,  1998);  which  is  applicable 
to  Boeing  Model  747-100,  -200,  -300, 
-400,  747SP,  and  747SR  series  airplanes, 
having  line  numbers  629  through  1006 
inclusive,  and  powered  by  General 
Electric  or  Rolls-Royce  engines;  was 
published  in  the  Federal  Register  on 
November  26,  1999  (64  FR  66419).  The 
action  proposed  to  continue  to  require 
a  one-time  inspection  to  determine  the 
part  nimiber  of  the  fuel  shutoff  spar 
valve  for  the  outboard  engines, 
replacement  of  certain  valves  with  new 
valves  or  modification  of  the  spar  valve 
body  assembly,  and  various  follow-on 
actions.  The  action  proposed  to  add  new 
requirements  to  accomplish  those 
actions  on  additional  airplanes;  and 
require  a  one-time  inspection  of  the 
maintenance  records  of  certain  airplanes 
to  determine  if  the  fuel  shutoff  spar 
valve  for  the  outboard  engines  has  ever 
been  replaced,  and  various  follow-on 
actions. 

CommenTs 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Three  commenters  concur  with  the 
intent  of  the  proposed  rule. 

Request  to  Clariiy  Airplanes  Subject  to 
Paragraph  (e) 

Two  commenters  request  that 
paragraph  (e)  of  the  proposed  rule  be 
revised  to  clarify  that  it  applies  to  all 
affected  airplanes  (as  identified  in 
Boeing  Service  Bulletin  747-28A2199, 
Revision  2,  dated  July  8,  1999).  One 
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commenter  points  out  that  paragraph  (d) 
of  the  proposed  rule  instructs  operators 
to  check  maintenance  records  on 
airplanes  having  line  numbers  1  through 
628  inclusive,  to  determined  if  the  left- 
and  right-hand  outboard  fuel  shutoff 
spar  valves  have  been  replaced.  If  either 
valve  has  been  replaced,  paragraph 
(d)(2)  instructs  operators  to  accomplish 
paragraph  (e)  for  that  valve.  However, 
paragraph  (e)  does  not  state  that  it 
applies  to  airplanes  having  line 
numbers  1  through  628.  The  commenter 
states  that  this  has  been  confusing  for 
several  operators.  The  other  commenter 
points  out  that  paragraph  (e)  of  the 
proposed  rule  addresses  airplemes 
having  line  numbers  1  through  1006 
inclusive  powered  by  General  Electric 
(GE)  or  Rolls-Royce  engines,  but 
paragraph  (a)  also  refers  to  airplanes 
having  line  numbers  629  through  1006 
inclusive  powered  by  GE  or  Rolls-Royce 
engines.  Paragraphs  (a)  and  (e)  require 
similar  actions.  The  commenter  states 
that  this  could  result  in  unnecessary 
dupUcate  inspections  for  some 
airplanes. 

The  FAA  concurs  with  the 
commenters'  request  for  clarification  of 
the  airplanes  subject  to  paragraph  (e)  of 
this  AD.  The  intent  of  this  AD  is  that 
airplanes  having  line  numbers  1  through 

628  inclu.'sive  that  had  or  may  have  had 
fuel  shutoff  spar  valves  replaced  are 
subject  to  paragraph  (e)  of  this  AD,  as 
specified  in  paragraph  (d)  of  this  AD.  In 
addition,  airplanes  having  line  numbers 

629  through  1006  inclusive  powered  by 
Pratt  &  Whitney  engines  are  also  subject 
to  the  requirements  in  paragraph  (e).  As 
pointed  out  by  the  commenter,  the 
actions  described  in  paragraph  (e)  are 
equivalent  to  those  required  by 
paragraph  (a);  therefore,  the  FAA  has 
revised  this  final  rule  to  remove  the 
airplanes  having  line  numbers  629 
through  1006  powered  by  GE  or  Rolls- 
Royce  engines  from  the  applicability  of 
paragraph  (e)  of  this  AD.  To  address  the 
commenters'  request,  paragraphs  (d)(1) 
and  (d)(2)  of  this  AD  have  been  revised 
as  follows: 

•  Paragraph  {d)(l)  reads,  "If  the 
maintenance  record  inspection 
establishes  that  neither  valve  has  been 
replaced,  no  further  action  is  required 
by  this  AD. 

•  Paragraph  (d)(2)  reads,  "If  either 
valve  has  been  replaced,  or  if  the 
maintenance  record  inspection  does  not 
clearly  establish  that  neither  valve  has 
been  replaced,  prior  to  further  flight, 
accomplish  paragraph  (e)(1).  (e)(2).  or 
{e){3).  as  applicable." 

•  Paragraph  (e)  reads,  "For  airplanes 
having  line  numbers  629  through  1006 
inclusive  and  powered  by  Pratt  & 
Whitney  engines,  or  for  airplanes  having 
line  numbers  1  through  628  inclusive  on 


which  a  fuel  shutoff  spar  valve  has 
been,  or  may  have  been,  replaced: 


Request  to  Refer  to  Wet  Motor  Leak 
Check 


One  commenter  requests  that,  if  the 
FAA  finds  it  necessary  to  require  a  fuel 
leak  check  of  the  engine,  the 
requirement  should  refer  specifically  to 
a  wet  motor  leak  check.  The  conunenter 
points  out  that  paragraphs  (b)  and  (c). 
including  "NOTE  3,"  of  the  proposed 
rule  specify  accomplishment  of  a  leak 
check  per  Aircraft  Maintenance  Manual 
(AMM)  procedures  or  per  Boeing 
Service  Bulletin  747-28A2199,  Revision 
2.  The  applicable  AMM  procedures 
describe  an  idle  leak  check,  while  the 
service  bulletin  describes  a  wet  motor 
leak  check.  The  commenter  also  notes 
that  paragraphs  (0  and  (g)  of  the 
proposed  rule  specify  a  leak  check  in 
accordance  with  the  service  bulletin 
(that  is,  a  wet  motor  leak  check). 

The  FAA  does  not  concur  with  the 
conunenter's  request.  The  FAA 
recognizes  that  the  idle  leak  checks 
identified  in  "NOTE  3"  and  the  wet 
motor  leak  check  identified  in  the 
service  bulletin  are  not  identical. 
However,  because  both  checks  involve 
the  pressurization  of  the  fuel  lines  and 
components  between  the  fuel  shutoff 
spar  valve  and  the  engine  fuel  shutoff 
valve,  either  check  meets  the  intent  of 
the  requirement.  Therefore,  the  FAA 
finds  that  paragraphs  (b)  and  (c)  of  this 
AD  are  acceptable  as  written  because 
they  allow  either  fy'pe  of  check.  Also. 
the  FAA  has  determined  that  it  is 
appropriate  to  add  a  new  "NOTE  4"  to 
this  final  rule,  to  state  that  the  idle  leak 
checks  are  acceptable  for  compliance 
with  the  actions  specified  in  paragraphs 
(f)  and  (g)  of  this  AD.  (All  subsequent 
"NOTES"  have  been  renumbered 
accordingly.) 

Request  to  Expand  Applicability  of 
Proposed  AD 

One  commenter  requests  that  the  FAA 
expand  the  applicability  of  the  proposed 
AD  to  include  all  Model  747  series 
airplanes  delivered  prior  to  the  effective 
date  of  the  AD.  The  commenter  states 
that  Model  747  series  airplanes  with 
line  numbers  higher  than  1006  may 
have  improper  fuel  shutoff  spar  valves 
installed.  The  conunenter's  rationale  is 
that,  although  the  proper  valves  were 
installed  during  production,  it  is 
possible  that,  diu-ing  maintenance,  one 
of  the  original  valves  has  been  replaced 
with  an  improper  valve. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  airplane 
manufacturer  has  informed  the  FAA 
that,  at  the  time  the  airplane  having  line 
number  1007  was  delivered,  the 


engineering  drawings  (including 
drawing  notes  regarding  spare  parts) 
limited  the  fuel  shutoff  spar  valve 
installed  at  the  outboard  engine 
positions  to  an  acceptable  part  number 
(S343T003-40).  Therefore,  operators 
have  not  been  allowed  to  replace  a  fuel 
shutoff  spar  valve  installed  at  the 
outboard  position  with  an  earlier  fuel 
shutoff  spar  valve  since  delivery  on 
Model  747  series  airplanes  with  line 
number  1007  and  subsequent.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 


Request  to  Extend  Compliance  Time 

Several  commenters  request  extension 
of  the  compliance  time.  Two 
commenters  request  that  the  compliance 
time  be  extended  from  18  to  36  months; 
another  requests  a  compliance  time  of 
four  years  for  Model  747-100  and  -200 
series  airplanes  and  six  years  for  Model 
747—400  series  airplanes.  The 
commenters  state  that  an  extension 
would  allow  operators  to  schedule  the 
inspection  during  airplane  checks  when 
internal  access  to  the  fuel  tanks  is 
available.  One  commenter  states  that  the 
18-month  compliance  time  would  force 
it  to  perform  unscheduled  fuel  tank 
entries.  Another  commenter  notes  that, 
due  to  the  reduced  interchangeability  of 
valves  having  part  numbers  60B92406- 
(x),  additional  spare  valves  will  be 
required,  or  all  valves  will  have  to  be 
upgraded  to  the  latest  configioration  on 
an  attrition  basis. 

The  FAA  infers  that  the  commenters 
are  referring  to  the  compliance  time  for 
the  one-time  inspection  to  determine 
the  part  number  of  fuel  shutoff  spar 
valve  for  the  left-  and  right-hand 
outboard  engines.  The  FAA  does  not 
conciu-  with  the  commenters'  requests  to 
extend  the  compliance  time.  In  the  final 
rule  for  AD  98-21-29,  which  this  AD 
supersedes,  the  FAA  agreed  to  extend 
the  compliance  time  ft-om  12  to  18 
months  to  allow  the  inspection  to  be 
accomplished  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  affected  fleet.  This 
would  allow  airplanes  to  be  inspected  at 
a  location  where  special  equipment  and 
trained  personnel  would  be  readily 
available,  if  necessary.  A  compliance 
time  of  18  months  corresponds  to  most 
operators'  scheduled  "C"-checks  and. 
therefore,  accommodates  the  majority  of 
operators'  maintenance  schedules  while 
not  adversely  affecting  flight  safety. 
Because  the  compliance  time  has 
already  been  extended  in  this  way.  the 
FAA  has  determined  that  it  is 
inappropriate  to  extend  it  further.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 
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Rpqiu'st  to  Make  Rpstatemenl  of 
Requirt'm«'nt>>  Consistent  With  New 
Requirements 

One  commenter  requests  that 
paragraph  (a)(1)  of  the  proposed  AD  be 
revised  to  be  consistent  with  paragraph 
(e)(2)  of  the  proposed  AD.  The 
commenter  notes  that  paragraph  (a)  of 
the  proposed  rule  instructs  operators  to 
inspect  the  part  number  of  the  left-  and 
right-hand  outboard  fuel  shutoff  (spar) 
valves  on  airplanes  having  line  numbers 
629  through  1006  inclusive  powered  by 
General  Electric  (GE)  or  Rolls-Royce 
engines,  and  paragraph  (a)(1)  identifies 
the  acceptable  fuel  shutoff  spar  valve 
part  number  as  S343T003-43.  The 
commenter  also  notes  that  paragraph 
(e)(2)  of  the  proposed  rule  lists 
additional  modified  valve  part  numbers 
that  are  acceptable  for  installation.  The 
commenter  suggests  that  paragraph 
(a)(1)  be  revised  to  be  consistent  with 
paragraph  (e)(2)  with  regard  to 
acceptable  part  numbers. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  infers 
that  the  part  number  in  paragraph  (a)(1) 
to  which  the  commenter  refers  is 
S343T003-40  (not  S343T003-43).  The 
FAA  acknowledges  that  the  restatement 
of  requirements  of  AD  98-21-29  in 
paragraph  (a)  of  the  proposed  rule 
identifies  fuel  shutoff  spar  valve  part 
number  S343T003^0  only,  though 
paragraph  (e)(2)  lists  other  acceptable 
part  numbers.  The  additional  part 
numbers  in  paragraph  (e)(2)  have  been 
included  in  this  AD  because  the  FAA 
incorporated  an  existing  approved 
alternative  method  of  compliance 
(AMOC)  to  AD  98-21-29  into  this  AD. 
Because  paragraphs  (a),  (b),  and  (c)  of 
this  AD  are  a  restatement  of  the 
requirements  of  AD  98-21-29  (and  are 
labeled  as  such),  the  FAA  finds  that  it 
is  unnecessary  and  potentially 
confusing  to  operators  to  incorporate  the 
part  numbers  referenced  in  paragraph 
(e)(2)  of  this  AD  into  paragraph  (a)(1)  of 
this  AD.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  to  Eliminate  Requirement  for 
Fuel  Leak  Check 

One  commenter  requests  that  the  fuel 
leak  check  specified  in  paragraphs  (b), 
(c),  (f),  and  (g)  of  the  proposed  rule  be 
eliminated.  The  commenter  states  that  a 
fuel  leak  check  of  the  engine,  as 
identified  in  these  paragraphs,  is  not 
necessary.  The  commenter 
acknowledges  that  the  leak  checks  are 
intended  to  identify'  damage  to 
.  components  between  the  fuel  shutoff 
spar  valve  and  the  engine  fuel  shutoff 
valve,  resulting  from  a  fuel  overpressure 
condition.  The  commenter  states  that  all 


known  in-service  occurrences  of  the 
failure  of  components  associated  with 
this  AD  have  been  "ultimate"  failures 
and  not  "fatigue-type"  failures.  The 
conmienter  asserts  that  a  fuel  leak 
would  be  evident  upon  engine 
installation,  when  a  fuel  leak  check  is 
required  as  part  of  post-installation 
tests,  or  dimng  normal  in-service 
operation. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA 
acknowledges  that  a  fuel  leak  may 
become  evident  upon  engine 
installation,  during  a  post-installation 
fuel  leak  check,  or  during  normal 
operation.  However,  because  the  imsafe 
condition  associated  with  this  AD  is 
fuel  leakage  that  could  result  in  an 
engine  fire,  the  FAA  considers  it 
necessary  to  verify  the  integrity  of  any 
replaced  fuel  shutoff  spar  valves  and 
fuel  system  components  that  may  have 
been  previously  exposed  to  high- 
pressiu-e  fuel.  In  the  case  of  design 
deficiencies  that  could  lead  to  engine 
fires,  the  FAA  considers  it  necessary  to 
prevent  such  events  from  occurring  on 
in-service  airplanes.  Therefore,  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  to  Revise  Cost  Estimate 

Two  commenters  request  that  the 
FAA  revise  the  cost  impact  estimate  in 
the  proposed  rule  to  reflect  the  estimate 
of  75  work  hours  given  in  Boeing 
Service  Bulletin  747-28A2199,  Revision 
2.  One  of  the  commenters  points  out 
that,  for  Model  747-100,  -200,  and  -300 
series  airplanes,  a  removable  rib  must  be 
taken  out  to  gain  access  to  the  fuel 
shutoff  spar  valves.  The  other 
commenter  states  that  the  estimate  in 
the  proposal  is  considerably  too  low  and 
does  not  include  the  work  hours  or  cost 
of  materials  necessary  for  modification 
of  the  valves,  which  the  commenter 
estimates  to  be  3  work  hours  and  $200 
per  valve. 

The  FAA  does  not  concur  vfith  the 
conunenters'  request.  The  cost  impact 
information  in  AD  rulemaking  actions 
describes  only  the  "direct"  costs  of  the 
specific  actions  required  by  this  AD. 
The  cost  information  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  The 
FAA  recognizes  that,  in  accomplishing 
the  requirements  of  any  AD,  operators 
may  incur  "incidental"  costs  in  addition 
to  the  "direct"  costs.  Because  incidental 
costs  may  vary  significantly  ft-om 
operator  to  operator,  they  are  almost 
impossible  to  calculate. 

With  regard  to  the  comment  that  the 
proposed  rule  does  not  account  for  the 


time  necessary  tu  modify  each  valve,  the 
proposed  rule  only  requires  installation 
of  a  fuel  shutoff  spar  valve  with  an 
acceptable  part  number.  Though 
operators  may  choose  to  modify  a 
discrepant  fuel  shutoff  spar  valve  to 
create  an  acceptable  part,  the  AD  does 
not  actually  require  this  modification. 
Therefore,  the  cost  of  the  modification 
is  not  included  in  the  cost  impact 
estimate.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  to  Confirm  AMOC  Approval 

One  commenter  requests  that  the  FAA 
confirm  that  AMOC's  approved  for  AD 
98-21-29  will  be  acceptable  for 
compliance  with  the  proposed  rule.  The 
commenter  has  previously  received 
FAA  approval  of  an  AMOC  for  AD  98- 
21-29. 

The  FAA  concurs  that  AMOC's 
previously  approved  in  accordance  with 
AD  98-21-29  are  approved  for 
compliance  with  paragraphs  (a),  (a)(1), 
(a)(2),  (a)(2)(i),  (b),  and  (c)  of  this  AD. 
Paragraph  (h)(2)  of  the  proposed  rule, 
and  this  final  rule,  states  this  approval. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  987  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  208  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  one-time  inspection  to  determine 
the  part  number  of  the  valve  that  is 
currently  required  by  AD  98-21-29  and 
retained  in  this  AD  affects 
approximately  59  airplanes  of  U.S. 
registry,  and  takes  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  currently  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $14,160,  or  $240  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  one-time  inspection  to 
detect  leaks  and  cracks  (after 
replacement  of  the  valve  or  modification 
of  the  assembly)  that  is  currently 
required  by  AD  98-21-29  and  retained 
in  this  AD,  it  will  take  approximately  16 
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work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  this 
inspection  is  estimated  to  be  $960  per 
airplane. 

The  new  one-time  inspection  of  the 
maintenance  records  of  the  airplane  that 
is  required  by  this  AD  action  affects 
approximately  149  airplanes  of  U.S. 
registry,  and  takes  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  required  inspection  on 
U.S.  operators  is  estimated  to  be 
$17,880.  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to  modify 
the  valve  body  assembly  of  the  fuel 
system  rather  than  replace  a  discrepant 
valve,  it  would  take  approximately  20 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hoiu. 
Required  parts  would  cost 
approximately  $404  (2  kits)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  modification  is  estimated 
to  be  $1 ,604  per  airplane. 


Reyiildtisrv  Impact 

1  ne  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAR"  JS»^     AlRvVORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10837  (63  FR 
55517,  October  16,  1998),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11815,  to  read  as 
follows: 

200O-14-06  Boeing:  Docket  99-NM-192-AD. 
Amendment  39-11815.  Supersedes  AD 
98-21-29,  Amendment  39-10837. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1006  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  fuel  pressure  in 
components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutoff  valve, 
which  could  result  in  failure  of  the  fuel 
system  components,  lead  to  fuel  leakage,  and, 
consequently,  lead  to  a  possible  engine  fire, 
accomplish  the  following: 

Restatement  of  Actions  Required  By  AD  98- 
21-29,  Amendment  39-10837: 

One-Time  Inspection 

(a)  For  airplanes  having  line  numbers  629 
through  1006  inclusive  and  powered  by 


General  Electric  or  Rolls-Royce  engines: 
Within  18  months  after  November  20,  1998 
(the  effective  date  of  AD  98-21-29, 
amendment  39-10837),  perform  a  one-time 
inspection  to  determine  the  part  number  of 
the  fuel  shutoff  spar  valve  for  the  left-and 
right-hand  outboard  engines,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2199,  dated  August  1,  1996:  Boeing 
Service  Bulletin  747-28A2199.  Revision  1, 
dated  October  1,  1998:  or  Boeing  Service 
Bulletin  747-28A2199,  Revision  2,  dated  July 
8,  1999. 

Replacement 

(1)  If  a  valve  having  part  number  (P/N) 
S343T003^0  (ITT  P/N  125334I>-1)  is 
installed,  no  further  action  is  required  by  this 
AD. 

(2)  ff  a  valve  having  P/N  S343T003-40  (ITT 
P/N  125334D-1)  is  not  installed,  prior  to 
further  flight,  accomplish  either  paragraph 
(a)(2)(i)or(a)(2)(ii)ofthisAD. 

(i)  Replace  the  valve  with  a  new  valve,  in 
accordance  with  the  service  bulletin. 

Prior  to  further  flight  following 
accomplishment  of  the  replacement,  align  the 
valve(s),  perform  a  check  to  detect  leaks,  and 
correct  any  discrepancy,  in  accordance  with 
the  service  bulletin.  Or 

(ii)  Modify  the  valve  body  assembly  of  the 
fuel  system  in  accordance  with  ITT 

Service  Bulletin  SB125120-28-01,  ITT 
Service  Bulletin  SB  107970-28-01,  and  ITT 
Service  Bulletin  SB125334-28-01;  all  dated 
July  15,  1996. 

Inspection 

(b)  For  airplanes  having  line  numbers  629 
through  1006  inclusive  and  powered  by 
General  Electric  or  Rolls-Royce  engines: 
Except  as  provided  in  paragraph  (c)  of  this 
AD,  prior  to  further  flight  following 
accomplishment  of  paragraph  (a)(2)  of  this 
AD,  perform  a  one-time  general  visual 
inspection  to  detect  fuel  leaks  of  the 
components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutoff  valve  on  all 
four  engines,  in  accordance  with  the 
applicable  section  that  pertains  to  Rolls- 
Royce  RB211  series  engines  or  General 
Electric  CF6-80C  and  CF6-45/50  series 
engines  in  Chapter  71  of  the  Boeing  747 
Airplane  Maintenance  Manual  (AMM),  or 
Boeing  Service  Bulletin  747-28A2199, 
Revision  2,  dated  July  8,  1999.  If  any  leak  is 
detected,  prior  to  further  flight,  replace  the 
part  with  a  serviceable  part.  No  further  action 
is  required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as: 

"A  visual  examination  of  an  interior  or 
exterior  area,  installation,  or  assembly  to 
detect  obvious  damage,  failure,  or 
irregularity.  This  level  of  inspection  is  made 
under  normally  available  lighting  conditions 
such  as  daylight,  hangar  lighting,  flashlight, 
or  drop-light,  and  may  require  removal  or 
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opening  of  access  panels  or  doors.  Stands, 
ladders,  or  platforms  may  be  required  to  gain 
proximity  to  the  area  being  checked." 

(c)  For  airplanes  having  line  numbers  629 
through  1006  inclusive,  powered  by  General 
Electric  or  Rolls-Royce  engines,  and  having 
maintenance  records  that  positively 
demonstrate  that  the  inboard  engines  have 
never  been  located  in  the  outboard  position: 

Prior  to  further  flight  following 
accomplishment  of  paragraph  (a)(2)  of  this 
AD,  perform  a  one-time  general  visual 
inspection  to  detect  fuel  leaks  of  the 
components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutoff  valve  on  the 
outboard  engines  only,  in  accordance  with 
the  applicable  section  that  pertains  to  Rolls- 
Royce  RB211  series  engines  or  General 
Electric  CF6-80C  and  CF6-45/50  series 
engines  in  Chapter  71  of  the  Boeing  747 
AMM,  or  Boeing  Service  Bulletin  747- 
28A2199,  Revision  2,  dated  July  8, 1999.  If 
any  leak  is  detected,  prior  to  further  flight, 
replace  the  part  with  a  serviceable  part.  No 
further  action  is  required  by  this  AD. 

Note  3:  Accomplishment  of  the  actions 
specified  in  AMM  71-00-00/501,  Test  No.  2, 
"Fuel  and  Oil  Leak  Check,"  for  Rolls-Royce 
RB211  series  engines,  and  AMM  71-00-00/ 
501,  Test  No.  3,  "Ground  Test— Idle  Leak 
Check  (  or  Idle  Power),"  for  General  Electric 
CF6— 80C  and  CF6— 45/50  series  engines,  is 
acceptable  for  compliance  with  the  actions 
specitied  by  paragraphs  (b)  and  (c)  of  this 
AD. 

New  Actions  Requirpd  By  This  AD; 

Inspection 

(d)  For  airplanes  having  line  numbers  1 
through  628  inclusive:  Within  18  months 
after  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  of  the  maintenance 
records  of  the  airplane  to  determine  if  the 
fuel  shutoff  spar  valve  for  the  left-and  right- 
hand  outboard  engines  has  ever  been 
replaced,  in  accordance  with  Boeing  Service 
Bulletin  747-28A2199,  Revision  2,  dated  July 
8,  1999. 

(1)  If  the  maintenance  record  inspection 
establishes  that  neither  valve  has  been 
replaced,  no  further  action  is  required  by  this 
AD. 

(2)  If  either  valve  has  been  replaced,  or  if 
the  maintenance  record  inspection  does  not 
clearly  establish  that  neither  valve  has  been 
replaced,  prior  to  further  flight,  accomplish 
paragraph  (e)(1),  (e)(2),  or  (e)(3),  as 
applicable. 

(e)  For  airplanes  having  line  numbers  629 
through  1006  inclusive  and  powered  by  Pratt 
&  Whitney  engines,  or  for  airplanes  having 
line  numbers  1  through  628  inclusive  on 


which  a  fuel  shutoff  spar  valve  has  been,  or 
may  have  been,  replaced:  Within  18  months 
after  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  to  determine  the  part 
number  of  the  fuel  shutoff  spar  valve  for  the 
left-and  right-hand  outboard  engines,  as 
applicable,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-28A2199,  dated  August 
1,  1996;  Boeing  Service  Bulletin  747- 
28A2199,  Revision  1,  dated  October  1, 1998; 
or  Boeing  Service  Bulletin  747-28A2199, 
Revision  2.  dated  July  8, 1999. 

Repid<  ement 

(1)  If  a  valve  having  P/N  S343T003-40  (ITT 
P/N  125334D-1)  is  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  a  valve  having  P/N  60B92406-161 
(ITT  P/N  125334-1),  P/N  60B92406-81  (ITT 
P/N  125120-1),  or  P/N  60B92406-201  (ITT  P/ 
N  107970-1)  is  installed,  accomplish  either 
paragraph  (f)  or  (g)  of  this  AD,  as  applicable. 

(3)  If  a  valve  having  P/N  S343TO03-4O  (ITT 
P/N  125334D-1),  P/N  60B92406-161  (ITT  P/ 
N  125334-1),  P/N  60B92406-81  (ITT  P/N 
125120-1),  or  P/N  60B92406-201  (ITT  P/N 
107970-1)  is  not  installed,  prior  to  further 
flight,  accomplish  either  paragraph  (e)(3)(i)  or 
(e)(3)(ii),  and  either  paragraph  (f)  or  (g)  of  this 
AD,  as  applicable. 

(i)  Replace  the  valve  with  a  new  valve,  in 
accordance  with  the  service  bulletin.  Prior  to 
further  flight  following  accomplishment  of 
the  replacement,  align  the  valve(s),  perform 
a  check  to  detect  leaks,  and  correct  any 
discrepancy,  in  accordance  with  the  service 
bulletin.  Or 

(ii)  Modify  the  valve  body  assembly  of  the 
fuel  system  in  accordance  with  ITT 

Service  Bulletin  SB125120-28-01,  ITT 
Service  Bulletin  SB107970-28-O1,  and  ITT 
Service  Bulletin  SB125334-28-01;  all  dated 
July  15,  1996. 

Inspection 

(f)  Expect  as  provided  in  paragraph  (g)  of 
this  AD,  prior  to  further  flight  following 
accomplishment  of  paragraph  (e)  of  this  AD, 
perform  a  one-time  general  visual  inspection 
to  detect  fuel  leaks  of  the  components 
between  the  fuel  shutoff  spar  valve  and  the 
engine  fuel  shutoff  valve  on  all  four  engines, 
Ln  accordance  with  Boeing  Service  Bulletin 
747-28A2199,  Revision  2,  dated  July  8, 1999. 
If  any  leak  is  detected,  prior  to  further  flight, 
replace  the  part  with  a  serviceable  part. 

(g)  For  airplanes  having  maintenance 
records  that  positively  demonstrate  that  the 
inboard  engines  have  never  been  located  in 
the  outboard  position:  Prior  to  further  flight 
following  accomplishment  of  paragraph  (e)  of 
this  AD,  perform  a  one-time  general  visual 
inspection  to  detect  fuel  leaks  of  the 


components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutoff  valve  on  the 
outboard  engines  only,  in  accordance  with 
Boeing  Service  Bulletin  747-28A2199, 
Revision  2,  dated  July  8,  1999.  If  any  leak  is 
detected,  prior  to  further  flight,  replace  the 
part  with  a  serviceable  part. 

Note  4:  Accomplishment  of  the  actions 
specified  in  AMM  71-00-00/501,  Test  No.  2, 
"Fuel  and  Oil  Leak  Check,"  for  Rolls-Royce 
RB211  series  engines,  and  AMM  71-00-00/ 
501,  Test  No.  3,  "Ground  Test— Idle  Leak 
Check  (or  Idle  Power),"  for  General  Electric 
CF6-80C  and  CF6-45/50  series  engines,  is 
acceptable  for  compliance  with  the  actions 
specified  by  paragraphs  (f)  and  (g)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerUfication  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-21-29,  amendment  39-10837,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (a),  (a)(1).  (a)(2), 
(a)(2)(i),  (b),  and  (c)  of  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  •21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  Except  as  provided  by  paragraphs  (b) 
and  (c)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2199,  dated  August  1,  1996; 
Boeing  Service  Bulletin  747-28A2199, 
Revision  1,  dated  October  1, 1998;  Boeing 
Service  Bulletin  747-28A2199,  Revision  2, 
dated  July  8, 1999;  ITT  Service  Bulletin 
SB  125 120-28-01,  dated  July  15, 1996;  ITT 
Service  Bulletin  SB107970-28-01,  dated  July 
15,  1996;  or  ITT  Service  Bulletin  SB125334- 
28-01,  dated  July  15, 1996;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-28A2199, 
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Revision  1,  dated  October  1,  1998;  and 
Boeing  Service  Bulletin  747-28A2199. 
Revision  2,  dated  July  8,  1999;  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-28A2199, 
dated  August  1,  1996;  ITT  Service  Bulletin 
SB125120-28-01,  dated  July  15,  1996;  ITT 
Service  Bulletin  SB107970-28-01,  dated  July 
15,  1996;  and  ITT  Service  Bulletin 

SBl 25334-28-01,  dated  July  15.  1996;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  November  20. 1998  (63 
FR  55517,  October  16.  1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Conunercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  08124-2207;  or  ITT 
Aerospace  Controls,  28150  Industry  Drive, 
Valencia,  California  91355.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
August  17.  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 

Vi  L.  Lipki, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-17297  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No  99- NM-75-AD;  Amendment 
39-11816    AD  2000-14-07] 

RIN  2120-AA64 

Airworthiness  Directives:  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
.Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  that  currenUy  requires 
repetitive  inspections  to  detect  cracking 
of  the  rear  spar  web  or  fuel  leakage  of 
the  wing  center  section,  and  repair,  if 
necessary.  That  action  also  provides  for 
an  optional  modification  of  the  rear  spar 
web  that  constitutes  terminating  action 
for  the  repetitive  inspections.  This 
amendment  requires  accomplishment  of 
the  previously  optional  terminating 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  cracking  of  the 
rear  spar  web,  which  could  permit  fuel 


leakage  into  the  airflow  multiplier,  and 
could  result  in  an  electrical  short  that 
could  cause  a  fire. 

DATES:  Effective  August  17,  2000. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-57A0182, 
Revision  1,  dated  February  25,  1999,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
August  17,  2000. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  727- 
57A0182,  dated  September  18,  1997,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  29,  1997  (62  FR 
65355,  December  12,  1997). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suitp  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2774; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  (14  CFR  part  39) 
by  superseding  AD  97-25-15, 
amendment  39-10239  (62  FR  65355, 
December  12, 1997),  which  is  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  6,  1999  (64  FR 
54246).  The  action  proposed  to  require 
repetitive  inspections  to  detect  cracking 
of  the  rear  spar  web  or  fuel  leakage  of 
the  wing  center  section;  repair,  if 
necessary;  and  modification  of  the  rear 
spar  web,  which  would  constitute 
terminating  action  for  the  repetitive 
inspections. 

Comments 

hiterested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 


Request  To  State  Grace  Period  in 
Calendar  Time 

One  commenter  requests  that  the  FAA 
revise  the  grace  period  in  the  proposed 
rule  from  3,000  flight  cycles  to  4  years 
after  the  effective  date  of  this  AD.  The 
commenter  notes  that  Boeing  Alert 
Service  Bulletin  727-57A0182  is  fisted 
in  Boeing  Dociunent  D6-54860,  dated 
March  31,  1989,  which  is  currently 
required  by  AD  90-06-09,  amendment 
39-6488  (55  FR  8370,  March  7,  1990) 
and  AD  94-05-04,  amendment  39-8842 
(59  FR  13442,  March  22,  1994).  The 
commenter  states  that  these  AD's 
currently  state  a  compliance  threshold 
of  60,000  total  flight  cycles,  with  a  grace 
period  of  4  years  after  the  effective  date 
of  the  AD.  The  commenter  requests  that 
the  proposed  rule  allow  the  same  grace 
period  allowed  by  the  existing  AD's  for 
the  actions  specified  in  Boeing  Alert 
Service  Bulletin  727-57A0182. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Boeing  Dociunent 
D6-54860  addresses  service  problems 
related  to  both  corrosion  (which  is  a 
function  of  time)  and  fatigue  (which  is 
a  fimction  of  flight  cycles).  Although 
Boeing  Alert  Service  Bulletin  727- 
57A0182  is  listed  in  that  document,  this 
AD  is  a  standalone  AD  concerned  with 
fatigue  cracking  of  the  rear  spar  web, 
which  is  related  to  flight  cycles.  As  a 
result,  the  FAA  has  determined  that  a 
grace  period  stated  in  flight  cycles  is 
more  appropriate  than  one  stated  in 
calendar  time.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  970  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  659  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD:  641 
"Group  1"  airplanes  and  18  "Group  2" 
airplanes,  as  listed  in  the  service 
bulletin. 

The  inspection  that  is  currently 
required  by  AD  97-25-15  takes 
approximately  2  work  horns  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figxues.  the  cost  impact  of  the 
ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $79,080,  or 
$120  per  airplane,  per  inspection  cycle. 
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The  new  modification  that  is  required 
in  this  AD  action  takes  approximately 
60. work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  cost 
approximately  $6,434  per  airplane  for 
"Group  1"  airplanes,  and  $6,689  per 
airplane  for  "Group  2"  airplanes.  Based 
on  these  figures,  the  cost  impact  of  the 
new  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$6,616,996,  or  $10,034  per  "Group  1" 
airplane  and  $10,289  per  "Group  2" 
airplane. 

The  cost  impact  figiu'es  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034^^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


'\iithority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10239  (62  FR 
65355.  December  29,  1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11816,  to  read  as 
follows: 

2000-14-07  Boeing:  Amendment  39-11816. 
Docket  99-NM-75-AD.  Supersedes  AD 
97-25-15,  Amendment  39-10239. 

Applicability:  Model  727  series  airplanes 
having  line  numbers  858  through  864 
inclusive,  867  through  869  inclusive,  872 
through  883  inclusive,  and  885  through  1832 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  rear  spar  web, 
which  could  ftermit  fuel  leakage  into  the 
airflow  multiplier,  and  could  result  in  an 
electrical  short  that  could  cause  a  fire, 
accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  97- 
25-15 

Inspections 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  cycles,  or  within  300  flight  cycles  after 
December  27,  1997  (the  effective  date  of  AD 
97-25-15,  amendment  39-10239).  whichever 
occurs  later:  Accomplish  the  inspections 
specified  in  either  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-57A0182,  dated 
September  18,  1997,  or  Boeing  Service 
Bulletin  727-57A0182,  Revision  1,  dated 
February  25, 1999.  For  purposes  of  the  AD, 
the  access  panels  specified  in  the  alert 
service  bulletin  need  not  be  removed;  the 
access  panels  need  only  be  opened. 

Note  2:  The  fuel  tank  of  the  wing  center 
section  may  be  filled  with  fuel  to  assist  in 
detecting  cracking  or  fuel  leakage  during  the 
accomplishment  of  the  visual  inspections 
required  by  this  AD. 

(1)  Perform  a  visual  inspection  using  a 
borescope  or  mirror  to  detect  cracking  of  the 
rear  spar  web  and/or  fuel  leakage  of  the  wing 
center  section  between  right  body  buttock 
line  (BBL)  40  and  left  BBL  40,  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
Thereafter,  repeat  this  inspection  at  intervals 
not  to  exceed  300  flight  cycles.  Or 


(2)  Perform  an  ultrasoinL  auu  uigii 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  rear  spar  web  of  the 
wing  center  section  between  right  BBL  40 
and  left  BBL  40,  in  accordance  with  Part  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin.  Thereafter,  repeat  this 
inspection  at  intervals  not  to  exceed  3,000 
flight  cycles. 

Repair 

(b)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fuel  leakage  of  the  wing  center  section  is 
detected  between  right  BBL  40  and  left  BBL 
40  near  the  upper  machined  land  radius, 
prior  to  further  flight,  repair  in  accordance 
with  Part  m  of  the  Accomplishment 
Instructions  in  Boeing  Alert  Service  Bulletin 
727-57A0182,  dated  September  18,  1997.  or 
Boeing  Service  Bulletin  727-57A0182. 
Revision  1,  dated  February  25, 1999. 
Accomplishment  of  this  repair  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(c)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fuel  leakage  of  the  wing  center  section  is 
detected  that  is  outside  the  area  specified  in 
paragraph  (b)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

New  Requirements  of  This  AD 

Modification 

(d)  Prior  to  the  accumulation  of  60.000 
total  flight  cycles,  or  within  3.000  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  accomplish  an 
ultrasonic  and  HFEC  inspection  in 
accordjmce  with  the  requirements  of 
paragraph  (a)(2)  of  this  AD. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  modify  the  rear  spar  web  of  the 
center  section  of  the  fuel  tank  between  right 
BBL  40  and  left  BBL  40,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-57A0182,  dated 
September  18, 1997.  or  Boeing  Service 
Bulletin  727-57A0182.  Revision  1,  dated 
February  25.  1999.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  and  modify  the  rear  spar 
web  in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-57A0182,  dated  September  18,  1997.  or 
Boeing  Service  Bulletin  727-57A0182. 
Revision  1.  dated  February  25. 1999. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 
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Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-25-15,  amendment  39-10239,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the 
limitations  specified  in  paragraphs  (f)(1) 
through  (f)(6)  of  this  AD  are  included  in  the 
special  flight  permit: 

"(1)  Required  trip  and  reserve  fuel  must  be 
carried  in  the  No.  1  and  No.  3  outer  wing 
tanks. 

(2)  Wing  center  tank  No.  2  must  be  empty 
of  fuel. 

(3)  The  fuel  system  must  be  checked  for 
normal  operation  prior  to  flight  by  verifying 
that  all  boost  pumps  are  operational; 
configuring  the  fuel  system  by  turning  on  all 
boost  pumps  in  the  No.'s  1  and  3  ou<er  wing 
tanks  and  by  opening  all  crossfeed  valve 
selectors;  and  by  confirming  that  fuel  is  not 
bypassing  tank  No.  2  check  valves  by 
observing  that  there  is  not  leakage  into  tank 
No.  2. 

(4)  Maintain  a  minimum  of  5,300  pounds 
of  fuel  in  tanks  No.  1  and  No.  3  to  prevent 
uncovering  the  fuel  bypass  valve. 

(5)  The  fuel  quantity  indication  system 
must  be  operational  in  all  three  tanks. 

(6)  The  effects  of  loading  fuel  only  in  the 
wing  tanks  on  the  airplane  weight  and 
balance  must  be  considered  and  accounted 
for." 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-57A0182,  dated  September  18, 
1997;  or  Boeing  Service  Bulletin  727- 
57A0182,  Revision  1,  dated  February  25, 
1999. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-57A0182, 
Revision  1,  dated  February  25, 1999,  is 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  727-57A0182, 
dated  September  18, 1997,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  29,  1997  (62  FR 
65355,  December  12,  1997). 


(3)  Gopies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes 
effective  on  August  17,  2000. 

Issued  in  Renton,  Washington,  on  July  3, 
2000. 

Vi  L.  Lipsld, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-17296  Filed  7-12-00;  8:45  am] 
BtLUNQ  CODE  4nO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No  30108:  Amdt  No  2000] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination. — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  Faa  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

DonaJd  F  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 

SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Fhght  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  thoir  vRrbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 
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The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
follow^ing  FDC/P  NOTAMs  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC /Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnmient 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight'  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 


between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  (  FR  part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  July  7,  2000. 
L.  Nicholas  Lacey, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  9T--STANDARD  iNS'^RUMENT 

APPROACH  PROCEDURE'^: 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120. 
44701:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35     [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 


close  and  immediate  relationship 

Effective  Upon  Publication 

FDC  Date     '     State 

City 

FDC  number 

SIAP 

■ 
06/01/00 

IL 

CA 

CA 
TX 

CA 

OH 
TN 

GA 

IL 

IL 

NE 
IL 

LA 
TX 

MO 

Champaign/Urbana  

Oakland 

Watsonville 

Momstown 

San  Martin  

Columbus 

Morristown 

Lawrenceville  

Chicago 

Peoria 

Beatrice 

Carbondale- 
Murphysboro. 

Lafayette  

Sherman/Denison  

Ft.  Leonard  Wood 

Pullman-Moscow 

Gillette 

Gillette 

University  of  Illinois-Willard 

FDC  0/5785           GPS  RWY  19  ORIG... 

06/22/00  

06/22,'00 

Metropolitan  Oakland  IntI  ...„ 

Watsonville  Muni  

CORRECTED 
FDC  0«866          ILS  RWY  29  (CAT  1.  II,  III)  AMDT 

23A... 
FDC  0/6865          LOC  RWY  2  AMDT  2B.  .ADD... 

06.22'00       ... 

06/23/00  

06/23/00 

Moore-Mun-ell 

Soutti  County  Arpt  of  Santa  Clara 

County. 
Port  Columbus  Intl  

FDC  0/6851           NDB  OR  GPS  RWY  5,  AMDT 

4... 
FDC  0/6892          GPS  RWY  32  ORIG... 

FDC  0/6907           ILS  RWY  28L,  AMDT  27A... 

06'23-'0G      .... 

:>6  26  00  

'i6  26-  '00 

Moore-Mun-ell 

Gwinnett  County-Briscoe  ReW  

Chicaao-O'Hare  Intl  

FDCa/68a5          NDB  OR  GPS  RWY  5,  AMDT 

4... 
FDC  0/6960          GPS-A,  ORIG... 
FDC  0/6979          ILS  RWY  14R 

06/26/00 

Greater  Peoria  Regional 

THIS  REPLACES  0/6419 
FDC  0/6987           VOR/DME  OR  TACAN  RWY  31. 

"•6/26/00 

Beatrice  Muni  

AMDT  8A... 
THIS  REPLACES  0/5950 
FDC  0/6993          VOR  RWY  35.  ADMT  6A... 

06  2"'  00 

Soutftem  Illinois  

FDC  0/7037           ILS  RWY  18L  AMDT  12B... 

06/27/00 

Lafayette  Regional 

FDC  0/7041           ILS  RWY  22L,  AMDT  4... 

06/27/00  

06/28/00  

06/28/00 

Grayson  County 

Waynesville  Regional  Arpt  at  Fomey 

Field. 
Pullman— Moscow  Reoional  

FDC  0/7026           VOR/DME     RNAV     RWY     35R. 

ORIG.. 
FOG  0/7107          VOR  RWY  32,  ORIG  A... 

FDC  0/7104          VOR/DME  OR  GPS-A  ORIG... 

06/28/00            i  WY 

Gillette-Campbell  Co 

FDC  0/7118           NDB  RWY  34  ORIG-B... 

06/28/00 

WY 

Gillette— Camobell  Co      

FDC  0/7119          VOR  OR  GPS  RWY  16,  AMDT 

6B... 
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FDC  Date 


06/28/00 

06/29/00 

06/29/00 
06/29/00 
06/30/00 

06/30/00 
06/30/00 
06/30/00 

07/03/00 

07/03/00 
07/30/00 


State 


_L 


WY 

MO 

MO 
UT 
GA 

MO 
OK 
SD 

MO 

MO 
MO 


City 

Gillette 

Neostio 

Neosho  

Salt  Lake  City 

Lawrenceville  

Lee's  Summit 

Oklahoma  City  

Huron  

Kaiser  Lake  Ozark 

Kaiser  Lake  Ozark 
Kaiser  Lake  Ozark 


FDC  numt>ef 

Gillette-Campt)ell  Co 

Neosho  Hugh  Robinson  

Neosho  Hugh  Robinson  

Salt  Lake  City  IntI 

Gwinnett  County-Briscoe  Field 

Lee's  Summit  Muni 

Wiley  Post 

Huron  Regk>nal 

Lee  C.  Fine  Memorial  

Lee  C.  Fine  Memorial  

Lee  C.  Fine  Memorial  


SIAP 


FDC  0/7120 

FDC  0/7170 

FDC  0/7171 
FDC  0/7146 
FDC  0/7192 

FDC  7/7205 
FDC  0/7188 
FDC  0/7195 

FDC  0/7285 

FDC  0/7286 
FDC  0/7289 


VOR/DME   OR   GPS    RWY   34, 

ORIG-B 
VOR/DME  RNAV  OR  GPS  RWY 

19,  AMDT6A 
VOR  OR  GPS-A.  AMDT  6A... 
ILSRWY35,  AMDT  IB.. 
VOR/DME    OR    GPS    RWY    7, 

AMDT  1A... 
VOR-A  ORIG... 
VOR  RWY35R,  AMDT  3. 
LOC/DME   BC   RWY   30.   AMDT 

11A... 
VOR  OR  GPS  RWY  3.  AMDT 

5... 
LOC/DME  RWY  21,  AMDT  1A... 
GPSRWY21,ORIG-A... 


ISS 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 


^^M 

14  CFR  Part  97 

5I 

1  Docket  No  30107   Amdt.  No.  1999] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

1 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
diiiends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
T?  -^f  lanuary  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscripton — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address;  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  vmder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vorbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NC)TAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SL\Ps.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiuther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procediue 
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before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  vvrhich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  July  7,  2000. 
L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25.  97.27,  97.29.  97.31,  97.33, 
and  97.35     [Amended] 

Bv  amending;  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§97.33  RNAV  SL\Ps;  and  §97.35 
COPTER  SL\Ps,  identified  as  follows: 

.   .   .  Effective  August  10,  2000 

Tallulah/Vicksburg.  LA,  Vicksburg  Tallulah 
Regional,  GPS  RWY  18,  CANCELLED 


Tallulah/Vicksburg,  LA,  Vicksburg  Tallulah 

Regional.  RNAV  RWY  18,  Orig 
Tallulah/Vicksburg,  LA,  Vicksburg  Tallulah 

Regional.  RNAV  RWY  36.  Orig 
Three  Rivers.  ML  Three  Rivers  Muni  Dr 

Haines.  RNAV  RWY  27,  Orig 
Owatonna,  MN.  Owatonna  Degner,  Regional, 

RNAV  RWY  12,  Orig 
Southern  Pines,  NC,  Moore  County,  VOR  OR 

GPS-A,  Amdt  4,  CANCELLED 
Mooreland,  OK,  Mooreland  Muni,  NDB  RWY 

17.  Amdt  4,  CANCELLED 

.  .  .  Effective  September  7.  2000 

St.  Louis,  MO,  Lambert-St.  Louis  Intl,  VOR 

RWY  6,  Orig 
St.  Louis,  MO,  Lambert-St.  Louis  Intl,  VOR 

RWY  24,  Orig 
Lake  City,  SC,  Lake  City  Muni  CJ  Evans 

Field,  NDB  OR  GPS-A,  Amdt  IB, 

CANCELLED 

.   .   .  Effective  October  5,  2000 

Gustavus,  AK,  Gustavus,  NDB  OR  GPS-A, 

Amdt  3A,  CANCELLED 
Kenai,  AK,  Kenai  Muni,  VOR/DME  RWY  IL, 

Amdt  6 
Sacramento,  CA,  Sacramento  Intl,  NDB  RWY 

16R,  Amdt  10 A 
Sacramento,  CA,  Sacramento  Intl,  NDB  RWY 

16L,  Amdt  lA 
Sacramento,  CA,  Sacramento  Intl,  NDB  OR 

GPS  RWY  34R,  Orig-A 
Sacramento,  CA,  Sacramento  Intl,  NDB  OR 

GPS  RWY  34L,  Amdt  4A 
Bridgeport,  CT,  Igor  I.  Sikorsky  Memorial, 

VOR  OR  GPS  RWY  24 ,  Amdt  1 5 
Hartford,  CT,  Hartford-Brainard,  LDA  RWY  2, 

Amdt  ID 
Hartford,  CT,  Hartford-Brainard,  NDB  RWY 

2,  Amdt  2B 
Tallahassee,  FL,  Tallahassee  Regional,  GPS 

RWY  9,  Orig-A 
Rota  Island,  MP,  Rota  Intl,  GPS  RWY  9,  Orig- 

A 
Edenton,  NC,  Northeastern  Regional,  NDB 

RWY  5.  Amdt  5 
Edenton,  NC,  Northeastern  Regional,  NDB 

RWY'19,  Amdt  6 
Edenton,  NC,  Northeastern  Regional,  GPS 

RWY  1,  Orig-B,  CANCELLED 
Edenton,  NC,  Northeastern  Regional,  RNAV 

RWY  1,  Orig 
Edenton,  NC,  Northeastern  Regional,  RNAV 

RWY  5,  Orig 
Edenton,  NC,  Northeastern  Regional,  RNAV 

RWY  19,  Orig 
Winston  Salem,  NC,  Smith  Reynolds,  VOR/ 

DME  RWY  15,  Amdt  IB 
Winston  Salem,  NC,  Smith  Reynolds,  NDB 

RWY  33,  Amdt  25B 
Winston  Salem,  NC,  Smith  Reynolds,  GPS 

RWY  15,  Orig-B 
Winston  Salem,  NC,  Smith  Reynolds,  GPS 

RWY  33,  Orig-B 
Millersburg,  OH,  Holmes  County.  NDB  RWY 

27,  Amdt  5A,  CANCELLED 
Toledo,  OH,  Toledo  Express,  VOR/DME  OR 

GPS  RWY  34,  Amdt  7 
Providence,  RI,  Theodore  Francis  Green 

State,  VOR/DME  OR  GPS  RWY  23L,  Amdt 

6C 
Providence,  Rl,  Theodore  Francis  Green 

State,  VOR/DME  RWY  34,  Amdt  5A 
Springfield,  VT,  Hartness  State  (Springfield), 

LOC/DME  RWY  5,  Amdt  3B 


Suffolk,  VA,  Suffolk  Muni,  LOC  RWY  4, 

Amdt  IB 
Suffolk,  VA,  Suffolk  Muni,  NDB  RWY  4, 

Amdt  IB 
Suffolk.  VA,  Suffolk  Muni.  GPS  RWY  4. 

Orig-B 
Eau  Claire.  WI,  Chippewa  Vallev  Regional, 

LOC/DME  BC  RWY  4.  Amdt  8 

The  FAA  published  an  Amendment 
in  Docket  No.  30088.  Amdt.  No.  1997  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol  65  FR  No.  125  Page 
39795;  dated  June  28.  2000)  under 
section  97.33  effective  August  10,  2000, 
which  is  hereby  amended  as  follows: 

Detroit/Grosse,  MI,  Grosse  He  Muni, 
RNAV  RWY  22,  Orig.  should  read 
Detroit/Grosse  He,  MI,  Grosse  He  Mimi, 
RNAV  RV^Y  22,  Orig. 

(FR  Doc.  00-17787  Filed  7-12-00;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  0^  HEALTH  AND 
HUMAN  SERVICES 

Pood  anc  D'uQ  Administration 

21  CFR  Part  314 
[DocketNo.  85Kt-0214] 

Court  Decisions   ANDA  Approvals,  and 
180-Day  Exclusivrty 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  rule;  opporttinity  for 

public  comment 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  rule  to  amend  its  regulations 
governing  the  definition  of  court 
decisions  that  affect  the  timing  of 
certain  abbreviated  new  drug 
application  (ANDA)  approvals  and  the 
beginning  of  180-day  exclusivity  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  The  interim  rule 
eliminates  the  current  definition  of  the 
court  decision.  This  change  is 
necessitated  by  recent  court  decisions 
on  these  issues. 

DATES:  This  interim  rule  is  effective  July 
18,  2000.  Submit  written  comments  by 
October  11,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  G.  Beakes,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  Drug  Price  Competition  and 
Patent  Tenn  Restoration  Act  of  1984 
(Public  Law  98-417)  (the  Hatch- 
Waxman  Amendments)  amended  the 
act.  The  Hatch-Waxman  Amendments 
created  section  505(j)  of  the  act  (21 
U.S.C.  355(j)),  which  established  the 
ANDA  approval  procedures.  These 
procedures  allow  for  the  approval  and 
marketing  of  lower  priced  generic  drug 
products  through  a  process  that 
includes,  among  other  elements,  a 
listing  of  innovator  drug  patents,  a 
procedure  for  certification  to  listed 
patents  and  judicial  review  of  patent 
claims,  and  a  period  of  180  days  of 
marketing  exclusivity  for  certain  ANDA 
applicants  who  challenge  innovator 
patents. 

FDA's  interpretation  of  two 
provisions  of  section  505{j)  of  the  act 
have  been  affected  by  recent  coiut 
decisions  interpreting  the  phrase 
"decision  of  a  court"  or  "court 
decision."  Section  505(j)(5)(B){iii)  of  the 
act  governs  the  approval  of  ANDA's 
when  a  patent  owner  or  new  drug 
application  (NDA)  holder  has  brought  a 
timely  patent  infringement  action  in 
response  to  an  ANDA  applicant's  notice 
of  filing  of  a  paragraph  IV  certification 
to  a  listed  patent.  Section  505(j)(5)(B)(iv) 
of  the  act  governs  the  eligibility  for  and 
timing  of  180-day  exclusivity.  The 
regulations  implementing  these 
statutory  provisions  are  found  in 
§  314.107  (21  CFR  314.107).  Certain 
aspects  of  these  regulations  have  been 
successfuUy  challenged  in  TorPharm, 
Inc..  V.  Shalala.  No.  97-1925,  1997  U.S. 
Dist.  LEXIS  21983  (D.D.C.  Sept.  15, 
1997),  appeal  withdrawn  and  remanded, 
1998  U.S.  App.  LEXIS  4681  (D.C.  Cir. 
Feb.  5,  1998);  vacated  No.  97-1925 
(D.D.C.  Apr.  9,  1998);  and  Mylan 
Pharmaceuticals,  Inc.,  v.  Shalala,  No. 
99-2995.  slip  op.  (D.D.C.  Jan.  4,  2000). 
In  response  to  this  litigation,  FDA  is 
issuing  this  interim  rule  withdrawing 
from  §  314.107  the  definitions  related  to 
court  decisions. 

The  statutory  provisions  at  issue  in 
the  TorPharm  and  Mylan  cases  apply 
the  concept  of  a  court  decision  to  the 
timing  of  certain  ANDA  approvals  and 
to  the  start  of  180-day  exclusivity.  There 
is  a  30-month  statutory  bar  to  approval 
of  an  ANDA  that  is  the  subject  of  patent 
infringement  litigation  except  if  "before 
the  expiration  of  such  period  the  court 
decides  that  such  patent  is  invalid  or 
not  infringed,  the  approval  will  be  made 
effective  on  the  date  of  the  court 
decision"  (section  505(j)(5)(B)(iii)(I)  of 
the  act  (emphasis  added)).  In 
implementing  this  provision  in  ciurent 
§  314.107(e)(1),  FDA  interpreted  "court" 


to  mean  "the  court  that  enters  final 
judgment  from  which  no  appeal  can  be 
or  has  been  taken."  The  agency's 
reasons  for  adopting  this  interpretation 
are  discussed  in  the  preeunbles  to  the 
proposed  and  final  riUes  implementing 
the  1984  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  (54  FR 
28872  at  28893  through  28895,  July  10, 
1989,  and  59  FR  50338  at  50352  through 
50354,  October  3,  1994). 

Certain  court  decisions  are  also 
important  for  180-day  generic  drug 
exclusivity.  FDA's  interpretation  of 
"court"  in  the  coiut  decision  described 
in  section  505(j)(5)(B)(iii)(I)  of  the  act 
was  influenced  by  the  role  such  a 
decision  plays  in  180-day  exclusivity. 
The  180-day  period  of  exclusivity  can 
begin  on  either:  (1)  The  date  of  first 
commercial  marketing;  or  (2)  "the  date 
oi  a  decision  of  a  court  *  *   *  holding 
the  patent  which  is  the  subject  of  the 
[paragraph  IV]  certification  to  be 
invalid,  or  not  infringed,  whichever  is 
earlier"  (section  505(j)(5)(B)(iv)  of  the 
act  (emphasis  added)).  As  described  in 
the  preambles  to  the  implementing 
regulations  (54  FR  28893  through  28895, 
and  59  FR  50352  through  50354),  FDA 
believed  that  for  the  180-day  exclusivity 
to  have  real  meaning  for  the  eligible 
ANDA  the  court  decision  triggering  the 
exclusivity  must  be  the  one  that  finally 
resolves  the  patent  infringement 
litigation  related  to  the  ANDA. 
Therefore,  for  piu-poses  of  section 
505(j)(5)(B)(iv)  of  the  act.  FDA 
determined  that  "court"  means  "the 
court  that  enters  final  judgment  from 
which  no  appeal  can  be  or  has  been 
taken,"  as  stated  in  current 
§  314.107(e)(1). 

FDA's  interpretation  of  the  term 
"court"  has  been  successfully 
challenged  in  the  context  of  both  the 
timing  of  ANDA  approvals  and  the 
commencement  of  180-day  exclusivity. 
In  TorPharm  v.  Shalala,  the  D.C.  District 
Court  found  FDA's  interpretation  not 
supported  by  the  statute  and  directed 
FDA  to  approve  an  ANDA  upon  a 
decision  of  the  district  court  finding  a 
patent  invalid,  unenforceable,  or  not 
infringed.  When  the  case  became  moot, 
FDA's  appeal  of  that  decision  was 
withdrawn,  and  the  district  court 
opinion  was  vacated.  In  the  period  since 
the  TorPharm  decision,  FDA  has 
continued  to  apply  the  definition  of 
"court"  set  out  at  §  314.107(e).  Recently, 
in  Mylan  Pharmaceuticals,  Inc.,  v. 
Shalala,  the  D.C.  District  Coiurt  found 
FDA's  interpretation  of  coiut  as  used  in 
the  180-day  exclusivity  context 
inconsistent  with  the  statute's  plain 
meaning.  However,  the  court  also 
determined  that  the  applicant  who 
relied  in  good  faith  on  FDA's 


interpretation  of  the  180-day  exclusivity 
provision  should  not  be  punished  by 
losing  its  exclusivity.  The  court 
therefore  refused  to  order  FDA  to  begin 
the  running  of  180-day  exclusivity  upon 
the  decision  of  the  district  court  in  the 
patent  litigation  at  issue. 

These  recent  decisions  add 
considerable  uncertainty  to  FDA's 
implementation  of  the  ANDA  approval 
and  180-day  generic  drug  exclusivity 
programs.  These  regulatory  programs 
already  have  been  disrupted  by  the 
changes  in  eligibility  for  180-day 
exclusivity  necessitated  by  Mova 
Pharmaceutical  Corp.,  v.  Shalala,  140 
F.3d  1060  (D.C.  Cir.  1998),  and 
Granutec,  Inc.,  v.  Shalala,  46  U.S.P.Q.2d 
1398  (4th  Cir.  1998).  Therefore,  in 
determining  its  response  to  the 
TorPharm  and  Mylan  decisions,  a 
primary  concern  for  the  agency  has  been 
to  identify  an  approach  that  will 
minimize  further  disruption  and 
provide  the  regulated  industry  with 
reasonable  guidance  for  making  futiu-e 
business  decisions. 

The  government  has  not  appealed  the 
Mylan  decision  and  will  follow  that 
covul's  interpretation  of  the  statute  in 
approving  ANDA's  and  calculating  the 
commencement  of  180  days  of 
exclusivity.  Although  the  agency 
believes  that  the  statutory  provisions  at 
issue  may  properly  be  interpreted  as 
FDA  set  out  in  §  314.107(e),  the  agency 
nonetheless  has  determined  that 
because  of  the  confusion  and 
uncertainty  created  by  the  repetitive 
litigation  of  these  issues,  it  is  in  the 
interest  of  the  regulated  industry  and 
the  agency  to  accept  the  interpretation 
of  the  TorPharm  and  Mylan  courts.  The 
agency  will  incorporate  the  TorPharm 
and  Mylan  courts'  interpretation  of  the 
statute  into  the  final  rule  implementing 
the  changes  in  180-day  exclusivity 
proposed  in  the  Federal  Register  of 
August  6,  1999  (64  FR  42873). 

In  the  period  before  the  final  rule 
implementing  changes  in  1 80-day 
exclusivity  is  completed,  the  agency  is 
issuing  this  interim  rule  to  remove 
§  314.107(e)(1)  through  (e)(2){iii).  FDA 
issued  a  guidance  for  industry  stating 
that  the  agency  would  continue  to  apply 
the  interpretation  set  out  in 
§  314.107(e)(1)  through  (e)(2)(iii)  in 
certain  circumstances,  and  that  the 
interpretation  urged  by  the  coiurts  would 
be  applied  prospectively.'  This 


'  Guidance  for  industry,  "Court  Decisions,  ANDA 
Approvals,  and  180-Day  Exclusivity  Under  the 
Hatch-Waxman  Amendments  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act,"  March  2000.  This 
guidance  is  available  on  the  Internet  at  http:// 
www.fda.gov/cder/guidance/index.htm. 
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guidance  will  apply  until  revoked  or 
revised  by  the  agency. 

II.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  impact 
assessment  nor  an  environmental 
impact  statement  is  required. 

III.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
interim  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the  economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  issues.  The  agency 
believes  that  this  interim  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
interim  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  ciny 
significant  impact  of  a  rule  on  small 
entities.  Because  good  cause  exists 
under  5  U.S.C.  553(d)(3)  for  making  this 
interim  rule  effective  in  less  than  30 
days,  the  agency  is  not  required  to 
analyze  regulatory  options  under  the 
Regulatory  Flexibility  Act  (see  5  U.S.C. 
604(a)).  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  The  elimination  of  the 
definition  of  "court"  in  §  314.107(e)(1) 


through  (e)(2)(iii)  will  not  result  in  any 
significant  increased  expenditures  by 
State,  local,  and  tribal  governments  or 
the  private  sector.  The  Unfunded 
Mandates  Reform  Act  does  not  require 
FDA  to  prepare  a  statement  of  costs  and 
benefits  for  the  interim  rule,  because  the 
interim  rule  is  not  expected  to  result  in 
any  1-year  expenditure  that  would 
exceed  $100  million  adjusted  for 
inflation.  The  current  inflation-adjusted 
statutory  threshold  is  $110  million. 

This  interim  rule  is  intended  to  bring 
FDA's  regulations  into  conformance 
with  the  TorPharm  and  Mylan  court 
decisions.  The  agency  believes  that  this 
interim  rule  is  necessary  and  that:  (1)  It 
is  consistent  with  the  principles  of 
Executive  Order  12866,  (2)  it  is  not  a 
significant  regulatory  action  under  that 
Order,  (3)  an  analysis  is  not  required 
under  the  Regulatory  Flexibility  Act, 
and  (4)  it  is  not  likely  to  result  in  an 
annual  expenditvue  in  excess  of  $100 
million. 

rv.  Federalism 

FDA  has  analyzed  this  interim  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  interim  rule  does 
not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  interim 
rule  does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  sxunmary  impact  statement  is 
not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  interim  rule  contains  no 
collections  of  information,  and 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13)  is  not  required. 

VI.  Effective  Date 

The  agency  is  issuing  these 
amendments  as  an  interim  rule  effective 
July  18,  2000.  This  action  is  being  taken 
to  remove  the  provisions  of 
§  314.107(e)(1)  through  (e)(2)(iii),  which 
were  determined  by  the  TorPharm  and 
Mylan  courts  to  be  unsupported  by  the 
act.  These  decisions  have  rendered  the 
regulatory  provisions  unenforceable, 
and  the  agency  can  find  no  good  reasons 
to  retain  Uie  provisions  in  the 
regulations.  For  the  foregoing  reasons, 
FDA  finds,  for  good  cause,  that  notice 
and  public  procedure  would  be 
impracticable,  lumecessary,  and 


contrary  to  the  public  interest.  Therefore 
a  public  comment  period  before  the 
establishment  of  this  interim  rule  may 
be  dispensed  with  under  5  U.S.C. 
553(b)(3)(B)  and  §  10,40(e)(l)  (21  CFR 
10.40(e)(1)).  In  addition,  the 
Commissioner  of  Food  and  Drugs  finds 
good  cause  under  5  U.S.C.  553(d)(3)  and 
§  10.40(c)(4)(ri)  for  making  this  interim 
rule  effective  in  less  than  30  days. 

Vn.  Opportiinity  for  Public  Comment 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
interim  rule,  on  or  before  October  11, 
2000.  FDA  will  use  any  comments 
received  to  determine  whether  this 
interim  rule  should  be  modified  or 
revoked.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foiuid  in  brackets  in  the 
heading  of  this  document.  Received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procediu-e.  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  314  is 
amended  as  follows: 

PAPT  3-!4-  APPL!CA-^IONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,355,371.  374,  379e. 

2.  Section  314.107  is  amended  by 
removing  paragraphs  (e)(1)  through 
(e)(2)(iii);  by  redesignating  paragraph 
(e)(2)(iv)  as  paragraph  (e);  and  by 
revising  the  heading  for  newly 
redesignated  paragraph  (e)  to  read  as 
follows: 

§  314.107    Effective  date  of  approval  of  a 
505<bH2)  application  or  abbreviated  new 
drug  application  under  section  505(j)  of  ttM 
act. 

***** 

(e)  Notification  of  court  actions. 


Dated:  June  27,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  00-17652  Filed  7-12-00;  8:45  am] 
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DEPARTMEfrr  OF  TRANSPORTATION 

Coast  Guard 

33CFR  Part  165 
[CG  D0 1-00-004] 
RIN2115-AA97 

Safety  Zone   New  York  Harbor, 
Western  Long  Island  Sound,  East  and 
Hudson  Rivers  Fireworks 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  19  permanent  safety  zones 
for  fireworks  displays  located  on  New 
York  Harbor,  western  Long  Island 
Sound,  the  East  River,  and  the  Hudson 
River.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  events.  This 
action  establishes  permanent  exclusion 
areas  that  are  only  active  prior  to  the 
start  of  the  fireworks  display  until 
shortly  after  the  fireworks  display  is 
completed,  and  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  New  York 
Harbor,  western  Long  Island  Soimd,  the 
East  and  Hudson  Rivers. 

DATES:  This  rule  is  effective  August  14, 

2nnn 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-004)  and  are 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  212  Coast  Guard  Drive,  Staten 
Island,  NY  10305,  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holiday: 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 

SUPPLEMENTARY  INFORMATION: 

Re<<ulatorv  Information 

Uu  May  1 1 ,  /UOO,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  New  York  Harbor, 
Western  Long  Island  Sound,  East  and 
Hudson  Rivers  Fireworks  in  the  Federal 
Register  (65  FR  30376).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Background  and  Pxirpose 

The  Coast  Guard  is  establishing  19 
permanent  safety  zones  that  will  be 
activated  for  fireworks  displays 
occurring  throughout  the  yeeir  that  are 
not  held  on  an  annual  basis  but  are 
normally  held  in  one  of  these  19 


locations.  The  19  locations  are  Coney 
Island  in  New  York  Harbor;  Elizabeth, 
New  Jersey  on  the  Arthur  Kill;  Peningo 
Neck,  Satans  Toe,  Larchmont, 
Manursing  Island,  Glen  Island,  Twin 
Island,  Davenport  Neck,  and  two 
locations  in  Hempstead  Harbor  in 
western  Long  Island  Sound;  Pier  14, 
Manhattan,  and  Wards  Island  in  the  East 
River:  The  Battery,  Battery  Park  City, 
and  Pier  90.  Manhattan;  Yonkers, 
Hastings-on-Hudson,  and  Pier  D,  Jersey 
City  in  the  Hudson  River.  The  Coast 
Guard  received  30  applications  for 
fireworks  displays  in  these  areas  from 
1998  to  1999.  hi  1997,  the  Coast  Guard 
received  10  applications  for  fireworks 
displays  in  these  locations.  In  the  past, 
temporary  safety  zones  were  established 
with  limited  notice  for  preparation  by 
the  U.S.  Coast  Guard  and  limited 
opportunity  for  public  comment. 
Establishing  permanent  safety  zones  by 
notice  and  comment  rulemaking  gave 
the  public  the  opportunity  to  comment 
on  the  proposed  zone  locations,  size, 
and  length  of  time  the  zones  will  be 
active.  The  Coast  Guard  has  received  no 
prior  notice  of  any  impact  caused  by  the 
previous  events.  Marine  traffic  will  still 
be  able  to  transit  around  the  safety 
zones.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
safety  zones. 

This  rule  revises  33  CFR  165.168. 
which  was  published  in  the  Federal 
Register  on  January  7,  2000  (65  FR 
1065).  It  adds  19  permanent  safety  zones 
to  the  five  existing  ones  in  33  CFR 
165.168,  and  it  lists  all  24  by  the  body 
of  water  in  which  they  are  located. 

The  sizes  of  these  safety  zones  were 
determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  6-12 
inch  mortars  fired  from  a  barge  or  shore, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  these  areas.  Barge  and 
land  site  locations,  and  mortar  sizes 
were  adjusted  to  try  and  ensure  the 
safety  zone  locations  would  not 
interfere  with  any  known  marinas  or 
piers.  The  19  safety  zones  are: 

New  York  Harbor 

The  safety  zone  in  Lower  New  York 
Bay  includes  all  waters  of  Lower  New 
York  Bay  within  a  250-yard  radius  of 
the  fireworks  land  shoot  located  on  the 
south  end  of  Steeplechase  Pier,  Coney 
Island,  in  approximate  position 
40°34'11''  N  073°59'00''  W  (NAD  1983). 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  Lower  New  York 
Bay,  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 


tireworks  launched  from  shore  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  Lower  New  York  Bay 
during  the  event.  Additionally, 
Steeplechase  Pier  does  not  accept 
marine  traffic  and  there  are  no 
commercial  or  recreational  piers  in  the 
vicinity  of  the  safety  zone.  The  Captain 
of  the  Port  does  not  anticipate  any 
negative  impact  on  vessel  traffic  due  to 
this  safety  zone. 

The  safety  zone  on  the  Arthur  Kill 
includes  all  waters  of  the  Arthur  Kill 
within  a  150-yard  radius  of  the 
fireworks  land  shoot  located  in 
Elizabeth,  New  Jersey,  in  approximate 
position  40°38-50 —  N  074°10-58 —  W 
(NAD  1983),  about  675  yards  west  of 
Arthur  Kill  Channel  Buoy  20  (LLNR 
36780).  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Arthur 
Kill,  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  shore  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  southern  90  yards  of 
the  Arthur  Kill  opposite  the  display  site 
in  Elizabeth,  New  Jersey  during  the 
event.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

Western  Long  Island  Sound 

The  safety  zone  at  Penmgo  Neck 
includes  all  waters  of  western  Long 
Island  Soimd  within  a  300-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°56'21"  N  073°41'23''  W 
(NAD  1983),  about  525  yards  east  of 
Milton  Point.  Peningo  Neck.  The  safety 
zone  prevents  vessels  from  transiting  a 
portion  of  western  Long  Island  Sound 
and  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  western  Long  Island  Sound 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  east  of  Satans  Toe 
includes  all  waters  of  western  Long 
Island  Sound  within  a  360-vard  radius 
of  the  fireworks  barge  in  approximate 
position  40°55'21"  N  073°43'41''  W 
(NAD  1983),  about  635  yards  northeast 
of  Larchmont  Harbor  (East  Entrance) 
Light  2  (LLNR  25720).  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  western  Long  Island  Sound 
and  is  needed  to  protect  boaters  from 


Federal  Register /Vol.  65,  No.  135 /Thursday.  July  13,  2000 /Rules  and  Regulations  43237 


the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  western  Long  Island  Sound 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  off  Larchmont,  west 
of  the  entrance  to  Horseshoe  Harbor 
includes  all  waters  of  western  Long 
Island  Sound  within  a  240-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°54'45"  N  073°44'55"  W 
(NAD  1983),  about  450  yards  southwest 
of  the  entrance  to  Horseshoe  Harbor. 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  western  Long 
Island  Sound  cind  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  western  Long  Island 
Sound  during  the  event.  Additionally, 
vessels  will  not  be  precluded  from 
mooring  at  or  getting  underway  from 
any  piers  in  the  vicinity  of  the  safety 
zone.  The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  safety  zone. 

The  safety  zone  south  of  Manursing 
Island  includes  all  waters  of  western 
Long  Island  Sound  within  a  360-yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°57'47''  N 
073°40'06"  W  (NAD  1983),  about  380 
yards  north  of  Rve  Beach  Transport 
Rock  Buoy  2  (LLNR  25570).  The  safety 
zone  prevents  vessels  from  transiting  a 
portion  of  western  Long  Island  Sound 
and  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
VldTine  traffic  will  still  be  able  to  transit 
through  western  Long  Island  Soimd 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  east  of  Glen  Island 
includes  all  waters  of  western  Long 
Island  Sound  within  a  240-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°53'12"  N  073^46'33''  W 
(NAD  1983),  about  350  yards  east  of  the 
northeast  comer  of  Glen  Island.  The 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  western  Long 
Island  Sound  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  western  Long  Island 


Soimd  during  the  event.  Additionally, 
vessels  will  not  be  precluded  from 
mooring  at  or  getting  underway  from 
commercial  or  recreational  piers  in  the 
vicinity  of  the  safety  zone.  The  Captain 
of  the  Port  does  not  anticipate  any 
negative  impact  on  vessel  traffic  due  to 
this  safety  zone. 

The  safety  zone  around  the  southeast 
comer  of  Twin  Island  includes  all 
waters  of  western  Long  Island  Sound 
within  a  200-yard  radius  of  the 
fireworks  land  shoot  in  approximate 
position  40°52'10'  N  073''47'07''  W 
(NAD  1983),  at  the  east  end  of  Orchard 
Beach.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  western 
Long  Island  Sound  and  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  shore  in  the  area.  Marine  traffic 
will  still  be  able  to  transit  through 
western  Long  Island  Sound  during  the 
event.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traiffic  due  to  this 
safety  zone. 

The  safety  zone  off  Davenport  Neck 
includes  all  waters  of  western  Long 
Island  Soimd  within  a  360-yard  radius 
of  the  fireworks  barge  in  Federal 
Anchorage  No.  1-A,  in  approximate 
position  40°53'46''  N  073°46'04''  W 
(NAD  1983),  about  360  yards  northwest 
of  Emerald  Rock  Buoy  (LLNR  25810). 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  Federal 
Anchorage  No.  1-A  and  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
will  be  able  to  anchor  in  the  unaffected 
northern  and  southern  portions  of 
Federal  Anchorage  No.  1-A.  Federal 
Anchorage  No.  1-B,  to  the  north,  and 
Federal  Anchorage  No.  1.  to  the  south, 
are  also  available  for  vessel  use.  Marine 
traffic  vdll  still  be  able  to  transit  through 
western  Long  Island  Sound  during  the 
event.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

The  safety  zone  in  northern 
Hempstead  Harbor,  Long  Island  Sound, 
includes  all  waters  of  Hempstead 
Harbor  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°51'58''  N  073°39'34"  W  (NAD  1983), 
about  500  yards  northeast  of  Glen  Cove 
Breakwater  Light  5  (LLNR  27065).  The 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  Hempstead 


Harbor  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  Hempstead  Harbor 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  in  southern 
Hempstead  Harbor.  Long  Island  Sound, 
includes  all  waters  of  Hempstead 
Harbor  within  a  180-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°49'50"  N  073°39'12''  W  (NAD  1983), 
about  190  yards  north  of  Bar  Beach.  The 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  Hempstead 
Harbor  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  Hempstead  Harbor 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

East  River 

The  safety  zone  southeast  of  Pier  14, 
Manhattan,  includes  all  waters  of  the 
East  River  within  a  180-yard  radius  of 
the  fireworks  barge  in  approximate 
position  40°42'07.5''  N  074°00'06'  W 
(NAD  1983),  about  250  yards  southeast 
of  Pier  14,  Manhattan.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  East  River  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
will  be  able  to  transit  through  the 
eastern  100  yards  and  the  western  70 
yards  of  the  530-yard  wide  East  River 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  at  Wards  Island 
includes  all  waters  of  the  East  River 
within  a  150-yard  radius  of  the 
fireworks  land  shoot  in  approximate 
position  40°46'55.5''  N  073°55'33''  W 
(NAD  1983),  about  200  yards  northeast 
of  the  Triborough  Bridge.  The  safety 
zone  prevents  vessels  from  transiting  a 
portion  of  the  East  River  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  shore  in  the  area.  Marine  traffic 
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will  still  be  able  to  transit  through  the 
eastern  150  yards  of  the  300-yard  wide 
East  River  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

Hudson  River 

The  safety  zone  south  of  The  Battery, 
Manhattan,  includes  all  waters  of  the 
Hudson  River  and  Anchorage  Channel 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°42'00''  N  074°01:17''  W  (NAD  1983). 
about  500  yards  south  of  The  Battery. 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  the  Hudson  River 
and  Anchorage  Channel  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
will  still  be  able  to  transit  through  the 
western  675  yards  of  the  1500-yard  wide 
Hudson  River  and  through  the  eastern 
350  yards  of  the  1200-yard  wide 
Anchorage  Channel  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  trsiffic  due  to  this 
safety  zone. 

The  safety  zone  southwest  of  North 
Cove  Yacht  Harbor.  Manhattan,  includes 
all  waters  of  the  Hudson  River  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°42'39''  N 
074°01'2r  W  (NAD  1983).  about  480 
yards  southwest  of  North  Cove  Yacht 
Harbor.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Hudson 
River  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  470  yards  of 
the  1215-yard  wide  Hudson  River 
during  the  event.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  safety  zone. 

The  safety  zone  west  of  Pier  90, 
Manhattan,  includes  all  waters  of  the 
Hudson  River  within  a  300-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°46'12"  N  074''00'18''  W 
(NAD  1983),  about  425  yards  west  of  the 
west  end  of  Pier  90,  Manhattan.  The 
safety  zone  prevents  vessels  from 
fransiting  a  portion  of  the  Hudson  River 
and  is  needed  to  protect  boaters  from 


the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  sUll  be  able  to  transit 
through  the  western  1 75  yards  and  the 
eastern  140  yards  of  the  915-yard  wide 
Hudson  River  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

The  safety  zone  west  of  Yonkers 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°56'14.5"  N  073°54'33''  W  (NAD 
1983).  about  475  yards  northwest  of 
Yonkers  Municipal  Pier.  The  safety  zone 
prevents  vessels  from  fransiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  fraffic  will  still  be  able  to  transit 
through  the  western  715  yards  and 
eastern  115  yards  of  the  1550  yard-wide 
Hudson  River  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

The  safety  zone  west  of  Hastings-on- 
Hudson  includes  all  waters  of  the 
Hudson  River  within  a  360-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40''59'44.5''  N  073°53'28''  W 
(NAD  1983).  about  425  yards  west  of 
Hastings-on-Hudson.  NY.  The  safety 
zone  prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  fraffic  will  still  be  able  to  transit 
through  the  western  675  yards  and 
eastern  60  yards  of  the  1315  yard-wide 
Hudson  River  during  the  event. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  safety  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  fraffic  due  to  this 
safety  zone. 

The  safety  zone  southeast  of  Pier  D, 
Jersey  City,  includes  all  waters  of  the 
Hudson  River  within  a  360-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°42'57.5''  N  074°01'34''  W 
(NAD  1983).  about  375  yards  southeast 
of  Pier  D.  Jersey  City.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 


hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  fransit 
through  the  eastern  440  yards  of  the 
1120-yard  wide  Hudson  River  during 
the  event.  Additionally.  Pier  D  does  not 
accept  marine  fraffic  and  vessels  will 
not  be  precluded  from  mooring  at  or 
getting  underway  from  any  piers  in  the 
vicinity  of  the  safety  zone.  The  Captain 
of  the  Port  does  not  anticipate  any 
negative  impact  on  vessel  traffic  due  to 
this  safety  zone. 

The  actual  dates  that  these  safety 
zones  will  be  activated  are  not  known 
by  the  Coast  Guard  at  this  time.  Coast 
Guard  Activities  New  York  will  give 
notice  of  the  activation  of  each  safety 
zone  by  all  appropriate  means  to 
provide  the  widest  publicity  among  the 
affected  segments  of  the  public.  This 
will  include  publication  in  the  Loced 
Notice  to  Mariners.  Marine  information 
broadcasts  will  also  be  made  for  these 
events  beginning  24  to  48  hours  before 
the  event  is  scheduled  to  begin. 
Facsimile  broadcasts  may  also  be  made 
to  notify  the  public.  The  Coast  Guard 
expects  that  the  notice  of  the  activation 
of  each  permanent  safety  zone  in  this 
rulemaking  will  normally  be  made 
between  thirty  and  fourteen  days  before 
the  zone  is  actually  activated.  Fireworks 
barges  used  in  the  locations  stated  in 
this  rulemaking  will  also  have  a  sign  on 
the  port  and  starboard  side  of  the  barge 
labeled  "FIREWORKS  BARGE".  This 
will  provide  on-scene  notice  that  the 
safety  zone  the  fireworks  barge  is 
located  in  is  or  will  be  activated  on  that 
day.  This  sign  will  consist  of  10"  high 
by  1.5"  wide  red  lettering  on  a  white 
background.  Displays  launched  from 
shore  sites  will  have  a  sign  labeled 
"FIREWORKS  SITE"  with  the  same  size 
requirements.  There  will  also  be  a  Coast 
Guard  patrol  vessel  on  scene  30  minutes 
before  the  display  is  scheduled  to  start 
until  15  minutes  after  its  completion  to 
enforce  each  safety  zone. 

The  effective  period  for  each  safety 
zone  is  from  8  p.m.  (e.s.t.)  to  1  a.m. 
(e.s.t.).  However,  vessels  may  enter, 
remain  in,  or  fransit  through  these  safety 
zones  dvuing  this  time  frame  if 
authorized  by  the  Captain  of  the  Port 
New  York,  or  designated  Coast  Guard 
pafrol  personnel  on  scene,  as  provided 
for  in  33  CFR  165.23.  Generally,  blanket 
permission  to  enter,  remain  in.  or  transit 
through  these  safety  zones  will  be  given 
except  for  the  4  5 -minute  period  that  a 
Coast  Guard  pafrol  vessel  is  present. 

Discussion  of  Comments  and  Changes 

We  received  no  letters  commenting  on 
the  proposed  rule,  but  we  did  make  one 
change  to  it.  The  proposed  safety  zone 
at  Hunters  Point  on  the  East  River 
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(§  165.168(c)(2))  is  being  removed.  The 
Coast  Guard  is  planning  to  establish  a 
safety  zone  at  Hunters  Point  in  a  hiture 
rulemaking.  The  East  River  safety  zones 
in  §  165, 168(c)  are  renumbered  because 
of  this.  Figure  3  is  also  revised  to  show 
this  change. 

Regulatory  Evaluation 

Thi.s  rule  is  nut  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator}'  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  finding  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zones,  and  all  of  the  zones  are  in 
areas  where  the  Coast  Guard  expects 
insignificant  adverse  impact  on  all 
mariners  from  the  zones'  activation. 
Vessels  may  also  still  transit  through 
Lower  New  York  Bay.  the  Arthur  Kill, 
western  Long  Island  Sound,  the  East 
and  Hudson  Rivers,  and  Anchorage 
Channel  during  these  events.  Vessels 
will  not  be  precluded  from  getting 
underwav.  or  mooring  at.  any  piers  or 
marinas  currently  located  m  the  vicinity 
of  the  safety  zones.  Advance 
notifications  will  also  be  made  to  the 
local  maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
informatlonbroadcasts.  Facsimile 
broadcasts  may  also  be  made  to  notify 
the  public.  Additionally,  the  Coast 
Guard  anticipates  that  there  will  only  be 
20-25  total  activations  of  these  safety 
zones  per  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub'^tantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 


entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Port  of  New  York/New 
Jersey  and  western  Long  Island  Sound 
during  the  times  these  zones  are 
activated. 

These  safety  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
transit  around  a'll  19  safety  zones. 
Vessels  will  not  be  precluded  from 
getting  underway,  or  mooring  at,  any 
piers  or  marinas  cvirrently  located  in  the 
vicinity  of  the  safety  zones.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  New  York/New  Jersey  by 
local  notice  to  mariners  and  marine 
information  broadcasts.  Facsimile 
broadcasts  may  also  be  made. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 


funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3{a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rude  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  envirorunental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  frxtm 
further  enviromnental  dociunentation. 
This  rule  fits  paragraph  34(g)  as  it 
establishes  19  safety  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  vmder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2  Revise  S  165  168  to  read  as  follows: 

§  165  168     Safety  Zones:  New  York  Hartx>r, 
Western  Long  Isiana  Sound.  East  and 
Hudson  Rivers  Fireworks. 

(a)  New  York  Harbor.  Figure  1  of  this 
section  displays  the  safety  zone  areas  in 
paragraphs  (a)(1)  through  (a)(6). 

(1)  Liberty  Island  Safety  Zone:  All 
waters  of  Upper  New  York  Bay  within 
a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°41'16.5''  N 
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074=02'23"  W  (NAD  1983),  located  in 
Federal  Anchorage  20-C,  ahout  360 
yards  east  of  Liberty  Island. 

(2)  Ellis  Island  Safety  Zone:  All  waters 
of  Upper  New  York  Bay  within  a  360- 
yard  radius  of  the  fireworks  barge 
located  between  Federal  Anchorages 
20-A  and  20-B,  in  approximate  position 
40=41'45''  N  074°02'09"  W  (NAD  1983). 
about  365  yards  east  of  Ellis  Island. 

(3)  South  Beach.  Staten  Island  Safety 
Zone:  All  waters  of  Lower  New  York 
Bay  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°35'11''  N  074°03'42''  W  (NAD  1983). 
about  350  yards  east  of  South  Beach. 
Staten  Island. 

(4)  Raritan  Bay  Safety  Zone:  All 
waters  of  Raritan  Bay  in  the  vicinity  of 
the  Raritan  River  Cutoff  and  Ward  Point 
Bend  (West)  within  a  240-yard  radius  of 
the  fireworks  barge  in  approximate 
position  40°30'04''  N  074°15'35''  W 
(NAD  1983).  about  240  yards  east  of 
Raritan  River  Cutoff  Channel  Buoy  2 
(LLNR  36595). 

(5)  Coney  Island  Safety  Zone:  All 
waters  of  Lower  New  York  Bay  within 
a  250-yard  radius  of  the  fireworks  land 
shoot  located  on  the  south  end  of 
Steeplechase  Pier.  Coney  Island,  in 
approximate  position  40°34'11''  N 
073°59'00''  W  (NAD  1983). 

(6)  Arthur  Kill.  Elizabeth,  New  Jersey 
Safety  Zone:  All  waters  of  the  Arthur 
Kill  within  a  150-yard  radius  of  the 
fireworks  land  shoot  located  in 
Elizabeth,  New  Jersey,  in  approximate 
posiUon  40°38'50''  N  074°10'58''  W 
(NAD  1983).  about  675  yards  west  of 
Arthur  Kill  Channel  Buoy  20  (LLNR 
36780). 

(b)  Western  Long  Island  Sound.  Figiu-e 
2  of  this  section  displays  the  safety  zone 
areas  in  paragraphs  (b)(1)  through  (b)(9). 

(1)  Peningo  Neck.  Western  Long 
Island  Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Soimd  within  a 
300-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°56'21"  N 
073°41'23''  W  (NAD  1983).  about  525 
yards  east  of  Milton  Point.  Peningo 
Neck.  New  York. 

(2)  Satans  Toe,  Western  Long  Island 
Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°55'21''  N 
073°43'4r  W  (NAD  1983),  about  635 
yards  northeast  of  Larchmont  Harbor 
(East  Entrance)  Light  2  (LLNR  25720). 

(3)  Larchmont,  Western  Long  Island 
Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
240-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°54'45''  N 
073"44'55"  W  (NAD  1983),  about  450 
yards  southwest  of  the  entrance  to 
Horseshoe  Harbor. 


(4)  Manursing  Island,  Western  Long 
Island  Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°57'47''  N 
073°40'06''  W  (NAD  1983),  about  380 
yards  north  of  Rye  Beach  Transport 
Rock  Buoy  2  (LLNR  25570). 

(5)  Glen  Island,  Western  Long  Island 
Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
240-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°53'12''  N 
073°46'33''  W  (NAD  1983),  about  350 
yards  east  of  the  northeast  comer  of 
Glen  Island.  New  York. 

(6)  Twin  Island,  Western  Long  Island 
Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
200-yard  radius  of  the  fireworks  land 
shoot  in  approximate  position  40°52'10'' 
N  073°47'07''  W  (NAD  1983).  at  the  east 
end  of  Orchard  Beach.  New  York. 

(7)  Davenport  Neck,  Western  Long 
Island  Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 
360-yard  radius  of  the  fireworks  barge  in 
Federal  Anchorage  No.  1-A.  in 
approximate  position  40°53'46"  N 
073°46'04''  W  (NAD  1983).  about  360 
yards  northwest  of  Emerald  Rock  Buoy 
(LLNR  25810). 

(8)  Glen  Cove,  Hempstead  Harbor 
Safety  Zone:  All  waters  of  Hempstead 
Harbor  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°51'58''N  073°39'34"W  (NAD  1983). 
about  500  yards  northeast  of  Glen  Cove 
Breakwater  Light  5  (LLNR  27065). 

(9)  Bar  Beach,  Hempstead  Harbor 
Safety  Zone:  All  waters  of  Hempstead 
Harbor  vrithin  a  1 80-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°49'50''N  073°39'12''W  (NAD  1983). 
about  190  yards  north  of  Bar  Beach. 
Hempstead  Harbor,  New  York. 

(c)  East  River.  Figure  3  of  this  section 
displays  the  safety  zone  areas  in 
paragraphs  (c)(1)  and  (c)(2). 

(1)  Pier  14,  East  River  Safety  Zone:  All 
waters  of  the  East  River  within  a  180- 
yard  radius  of  the  fireworks  barge  in 
approximate  position  40°42'07.5''N 
074°00'06''W  (NAD  1983),  about  250 
yards  southeast  of  Pier  14.  Manhattan, 
New  York. 

(2)  Wards  Island,  East  River  Safety 
Zone:  All  waters  of  the  East  River 
within  a  150-yard  radius  of  the 
fireworks  land  shoot  in  approximate 
position  40°46'55.5''N  073°55'33''W 
(NAD  1983).  about  200  yards  northeast 
of  the  Triborough  Bridge. 

(d)  Hudson  River.  Figiu'e  4  of  this 
section  displays  the  safety  zone  areas  in 
paragraphs  (d)(1)  through  (d)(7). 

(1)  Pier  60,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 
a  360-yard  radius  of  the  fireworks  barge 


in  approximate  position  40°44'49''N 
074°01'02''W  (NAD  1983).  about  500 
yards  west  of  Pier  60.  Manhattan,  New 
York. 

(2)  The  Battery,  Hudson  River  Safety 
Zone:  All  waters  of  the  Hudson  River 
and  Anchorage  Channel  within  a  360- 
yard  radius  of  the  fireworks  barge  in 
approximate  position  40°42'00''N 
074°01'17''W  (NAD  1983).  about  500 
yards  south  of  The  Battery,  Manhattan, 
New  York. 

(3)  Battery  Park  City,  Hudson  River 
Safety  Zone:  All  waters  of  the  Hudson 
River  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°42'39"N  074°01'21"W  (NAD  1983), 
about  480  yards  southwest  of  North 
Cove  Yacht  Harbor,  Manhattan,  New 
York. 

(4)  Pier  90,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 

a  300-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°46'12"N 
074°00'18"W  (NAD  1983).  about  425 
yards  west  of  the  west  end  of  Pier  90, 
Manhattan,  New  York, 

(5)  Yonkers,  New  York,  Hudson  River 
Safety  Zone:  All  waters  of  the  Hudson 
River  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°56'14.5"N  073°54'33"  W  (NAD  1983), 
about  475  yards  northwest  of  the 
Yonkers  Municipal  Pier,  New  York, 

(6)  Hastings-on-Hudson,  New  York, 
Hudson  River  Safety  Zone:  All  waters  of 
the  Hudson  River  within  a  360-yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°59'44.5''N 
073°53'28"  W  (NAD  1983),  about  425 
yards  west  of  Hastings-on-Hudson,  New 
York. 

(7)  PierD,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 
a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°42'57.5''N 
074°01'34"W  (NAD  1983).  about  375 
yards  southeast  of  Pier  D,  Jersey  City, 
New  Jersey. 

(e)  Notification.  Coast  Guard 
Activities  New  York  will  cause  notice  of 
the  activation  of  these  safety  zones  to  be 
made  by  all  appropriate  means,  to  effect 
the  widest  publicity  among  the  affected 
segments  of  the  public,  including 
publication  in  the  local  notice  to 
mariners,  marine  information 
broadcasts,  and  facsimile.  Fireworks 
barges  used  in  these  locations  will  also 
have  a  sign  on  their  port  and  starboard 
side  labeled  "FIREWORKS  BARGE." 
This  sign  will  consist  of  10"  high  by  1.5" 
wide  red  lettering  on  a  white 
background.  Fireworks  launched  from 
shore  sites  will  display  a  sign  labeled 
"FIREWORKS  SITE"  with  the  same 
dimensions. 

(f)  Effective  Period.  This  section  is 
effective  from  8  p.m.  (e.s.t.)  to  1  a.m. 
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(e.s.t.)  each  day  a  barge  wdth  a 
"FIREWORKS  BARGE"  sign  on  the  port 
and  starboard  side  is  on-scene  or  a 
FIREWORKS  SITE"  sign  is  posted  in  a 

.  .(  atiiii  h>t-{i  in  paragraphs  (a)  through 

i  ■   .f  this  section.  Vessels  may  enter, 
remain  in,  or  transit  through  these  safety 
zones  during  this  time  JErame  if 
authorized  by  the  Captain  of  the  Port 


New  York  or  designated  Coast  Guard 
patrol  personnel  on  scene. 

(g)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165,23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 


These  persormel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

BHJJNG  CODE  4810-1 S-C 


Figure  1 

§  165.168(a)  New  York 

HarDor  Fireworks  Safety 
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Figure  2 

§  165.168(b)  Western  Long 
Island  Sound  Fireworks 
Safety  Zones  drawn  to  scale, 
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Ficfure  J 

§  165.168(c)  East  River 
Fireworks  Safety  Zones 
Drawn  to  scale. 
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Figure  4 

§  165.168(d)  Hudson 
River  Fireworks  Safety- 
Zones  drawn  to  scale. 
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Dated;  June  27,  2000. 

R.E.  Bennis, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

(FR  Doc.  00-17677  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
33  CFR  Part  165 
CGDC-    00-015] 
StN  2'  'S    A  A  97 

Safety  Zone   Staten  isiand  Fireworks, 
Arthur  Kill 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporeiry  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  two  temporary  safety  zones 
on  the  Arthur  Kill  for  two  Borough  of 
Staten  Island  Fireworks  displays.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  events.  This  action  is  intended  to 
restrict  vessel  traffic  on  a  portion  of  the 
Arthur  Kill. 


DATES:  This  rule  is  effective  July  2,  2000 
until  September  3,  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-015)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
exceof  fedpral  hnliHHvs 

FOR  ruRTHfcB  INFORMATION  CONTACT: 

Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354^012. 

SUPPLtMEN'AS.    nformation: 

Regulatory  Information 

On  April  24,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  Staten  Island 
Fireworks,  Arthur  Kill  in  the  Federal 
Register  (65  FR  21686).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held.  On  May  4,  2000,  we 
published  a  correction  notice  in  the 
Federal  Register  (65  FR  25980).  This 


corrected  the  position  of  the  fireworks 
barge  location  in  the  Arthur  Kill. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  eifter  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  they  are  locally  supported, 
annual  events,  the  zones  are  only  in 
affect  for  1 V2  hours,  commercial 
facilities  in  the  Arthur  Kill  and  the 
Sandy  Hook  Pilots  Association  were 
notified  of  this  proposal  by  Local  Notice 
to  Mariners  number  019  and  023,  the 
NPRM  and  chart  of  the  area  were  also 
e-mailed  to  the  Hudson  River  Pilots 
Association,  recreational  vessels  will  be 
able  to  transit  through  the  western  50 
yards  of  the  Arthur  Kill  during  the 
event,  recreational  vessels  will  not  be 
precluded  ft'om  getting  underway,  or 
mooring  at,  any  piers  or  marinas 
currenUy  located  in  the  vicinity  of  the 
safety  zone,  and  advance  notifications 
which  will  be,  and  have  been  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  and  marine 
information  broadcasts.  Additionally, 
commercial  vessels  will  normally  be 
precluded  from  entering  the  zone  for 
only  a  45-minute  period  during  the 
effective  period  of  the  safety  zone. 
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Background  and  Purpose 

The  Coast  Guard  is  estabUshing  a 
temporary'  safety  zone  in  all  waters  of 
the  Arthur  Kill.  Ward  Point  Bend 
(West),  and  the  Raritan  River  Cutoff, 
within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°30'18''  N  074°15'30"  W  (NAD  1983), 
about  250  yards  northwest  of  Raritan 
Bay  Channel  Buoy  60  (LLNR  36319). 
The  safety  zone  is  in  effect  from  8:15 
p.m.  (e.s.t.)  until  9:45  p.m.  (e.s.t.)  on 
July  2,  and  September  2,  2000.  If  either 
event  is  cancelled  due  to  inclement 
weather,  then  this  safety  zone  will  be 
effective  from  8:15  p.m.  (e.s.t.)  until  9:45 
p.m.  (e.s.t.)  on  July  3,  and  September  3, 
2000.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Arthur 
Kill,  Ward  Point  Bend  (West),  and  the 
Raritan  River  Cutoff  for  approximately 
45  minutes  of  the  90  minute  long  event, 
and  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Public  notifications  have  been  and  will 
be  made  prior  to  the  events  via  local 
notice  to  mariners,  and  marine 
information  broadcasts. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 

this  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action'*  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory-  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  ■ 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator}'  Evaluation  under  paragraph 
lOe  of  the  regulator^'  policies  and 
procedures  of  DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Arthur  Kill  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
for  several  reasons:  commercial  facilities 
in  the  Arthur  Kill  and  the  Sandy  Hook 
Pilots  Association  were  notified  of  this 
event  by  Local  Notice  to  Mariners 
number  019  and  023,  the  NPRM  and 
chart  of  the  area  were  also  e-mailed  to 
the  Hudson  River  Pilots  Association, 
recreational  vessels  will  be  able  to 
transit  through  the  western  50  yards  of 
the  .\rthur  Kill  during  the  event, 
recreational  vessels  will  not  be 


precluded  from  getting  underway,  or 
mooring  at,  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
safety  zone,  and  advance  notifications 
which  have  been  and  will  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  and  marine 
information  broadcasts.  Additionally, 
commercial  vessels  will  normally  be 
precluded  from  entering  the  zone  for 
only  a  45-minute  period  during  the 
effective  period  of  the  safety  zone. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  and  New  York 
Cit>'  Fire  Department  Standards  for  10 
inch  mortars  fired  from  a  barge, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
the  Arthur  Kill.  Ward  Point  Bend 
(West),  and  the  Raritan  River  Cutoff 
during  the  time  this  zone  is  activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  commercial 
facilities  in  die  Arthiu-  Kill  and  the 
Sandy  Hook  Pilots  Association  were 
notified  of  this  rule  by  the  Local  Notice 
to  Mariners  nuLmbers  019  and  023,  the 
NPRM  and  chart  of  the  area  were  also 
e-mailed  to  the  Hudson  River  Pilots 
Association,  recreational  vessels  will  be 
able  to  transit  through  the  western  50 
yards  of  the  Arthur  Kill  during  these 
times.  Recreational  vessels  will  not  be 
precluded  from  getting  underway,  or 
mooring  at,  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
safety  zone.  Additionally,  conmiercial 
vessels  will  normally  be  precluded  fitim 
entering  the  zone  for  only  a  45-minute 
period  during  the  effective  period  of  the 
safety  zone. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  However,  we  received  no 
requests  for  assistance  from  small 
entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultural 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-88&-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
imfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  bm-den. 
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Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  docimientation.  This  rule 
fits  paragraph  34(gj  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  155— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-015  to 
read  as  follows: 

§  165.T01-015    Safety  Zone:  Staten  Island 
Fireworks,  Arthur  Kill. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Arthur  Kill 
within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°30'18''  N  074°15'30''  W  (NAD  1983), 
about  250  yards  northwest  of  Raritan 
Bav  Channel  Buoy  60  (LLNR  36319). 

fb)  Enforcement  Period.  This  section 
will  be  enforced  from  8:15  p.m.  (e.s.t.) 
until  9:45  p.m.  (e.s.t.)  on  July  2,  and 
September  2,  2000.  If  the  event  is 
cancelled  due  to  inclement  weather,  this 
section  will  be  enforced  from  8:15  p.m. 
(est)  until  9:45  p.m.  (est)  on  July  3,  and 
September  3,  2000. 

(c)  Effective  Date.  This  section  is 
effective  on  July  2,  2000  until 
September  3,  2000. 

(d)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 

apply 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 


Captain  of  the  Port  or  the  designated  on- 
scene-patrol  personnel.  These  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.  S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  28,  2000. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(PR  Doc.  00-17679  Filed  7-12-00;  8:45  am) 

BILLING  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6730-8] 

Texas:  Final  Authorization  ot  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Texas  has 
applied  for  Final  authorization  of  the 
changes  to  its  Hazardous  Waste  Program 
under  the  Resource  Conservation  and 
Recovery  Act.  (RCRA).  The  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  final 
authorization,  and  is  authorizing  the 
State's  changes  through  this  immediate 
final  action.  The  EPA  is  publishing  this 
rule  to  authorize  the  changes  without  a 
prior  proposal  because  we  believe  this 
action  is  not  controversial  and  do  not 
expect  comments  that  oppose  it.  Unless 
we  get  written  comments  which  oppose 
this  authorization  during  the  comment 
period,  the  decision  to  authorize  the 
State  of  Texas's  changes  to  their 
hazardous  waste  program  will  take 
effect  as  provided  below.  If  we  get 
comments  that  oppose  this  action,  we 
will  publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before  it 
takes  effect  and  a  separate  document  in 
the  proposed  rules  section  of  this 
Federal  Register  will  serve  as  a  proposal 
to  authorize  the  changes. 
DATES:  This  final  authorization  will 
become  effective  on  September  11,  2000 
unless  EPA  receives  adverse  wrritten 
comment  by  August  14,  2000.  If  EPA 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  inunediate 
final  rule  in  the  Federal  Register  and 
inform  the  public  that  this  authorization 
will  not  take  effect. 

ADDRESSES:  Written  comments,  referring 
to  Docket  Number  TX-OO-Ol.  should  be 


sent  to  Alima  Patterson  Region  6 
Regional  Authorization  Coordinator, 
Grants  and  Authorization  Section  (6PD- 
G),  Multimedia  Planning  and  Permitting 
Division,  EPA  Region  1145  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Copies  of  the  Texas  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying 
from  8:30  a.m.  to  4  p.m.  Monday 
through  Friday  at  the  following 
addresses:  Texas  Natural  Resource 
Conservation  Commission,  12100  Park 
S.  Circle,  Austin  TX  78753-3087,  (512) 
239-1121  and  EPA,  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214)665-6444 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes.  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occiir.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  CFR  parts  124,  260-266,  268,  270, 
273,  and  279. 

B  .  What  I.s  the  Effect  of  Today's 
Authorization  decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Texas  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  (in  RCRA  Cluster  VI 
listed  in  this  document)  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Texas  has 
enforcement  responsibilities  under  its 
state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to:  (1)  do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports;  (2) 
enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and  (3)  take 
enforcement  actions  regardless  of 
whether  the  State  has  taken  its  own 
actions.  This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Texas  is  being 
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authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

C.  What  Has  The  State  Of  Texas 
Previously  Been  Authorized  For? 

Texas  received  final  authorization  to 
implement  its  Hazardous  Waste 
Management  Program  on  December  12, 
1984,  effective  December  26,  1984  (49 
i-'R  48300).  This  authorization  was 
ilanfied  in  a  notice  published  in  the  FR 
on  March  26,  1985  (50  FR  11858).  Texas 
received  final  authorization  for 
revisions  to  its  program  in  notices 
published  in  the  Federal  Register  (FR) 
on  January  31,  1986,  effective  October  4, 
1985  (51  FR  3952);  on  December  18, 
1986,  effective  February  17,  1987  (51  FR 
45320).  We  authorized  the  following 
revisions:  March  1,  1990,  effective 
March  15,  1990  (55  FR  7318);  on  May 
24,  1990,  effective  July  23,  1990  (55  FR 
21383);  on  August  22,  1991,  effective 
October  21,  1991  (56  FR  41626);  on 
October  5,  1992,  effective  December  4, 
1992  (57  FR  45719);  on  April  11.  1994, 
effective  June  27,  1994,  (59  FR  16987); 
on  April  12,  1994,  effective  June  27, 
1994  (59  FR  17273);  September  12. 
1997.  effective  November  26,  1997,  (62 
FR  47947);  and  on  August  18,  1999,  (64 
FR  44836)  effective  October  18,  1999. 
Efiective  December  3,  1997  (62  FR 
49163)  and  effective  October  1999  (64 
FR  49673),  EPA  incorporated  by 
reference  the  State  of  Texas  Base 
Program  and  additional  program 
revisions  in  (RCRA  Clusters  IH  and  IV) 
into  the  C:FR 

On  November  15,  1999,  Texas 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21.  The 
State  of  Texas  has  also  adopted  the 
regulations  for  Import  and  Export  of 
Hazardous  Waste  However,  the 
requirements  of  the  Import  and  Export 
regulations  will  be  administered  by  the 
EPA  and  not  the  State  because  the 
exercise  of  foreign  relations  and 
international  commerce  powers  is 


reserved  to  the  Federal  government 
under  the  United  States  Constitution. 

In  1991,  Texas  Senate  Bill  2  created 
the  Texas  Natiural  Resoiuce 
Conservation  Commission  (TNRCC) 
which  combined  the  functions  of  the 
former  Texas  Water  Commission  and 
the  former  Texas  Air  Control  Board.  The 
transfer  of  functions  to  the  TNRCC  from 
the  two  agencies  became  effective  on 
September  1,  1993. 

Under  the  Texas  Solid  Waste  Disposal 
Act  (codified  in  Chapter  361  of  the 
Texas  Health  and  Safety  Code),  the 
TNRCC  has  primary  responsibility  for 
administration  of  laws  and  regulations 
concerning  hazardous  waste.  The 
TNRCC  is  authorized  to  administer  the 
RCRA  program.  However,  luider  the 
Texas  Natiual  Resoiuces  Code,  Title  3, 
and  Texas  Water  Code,  Chapter  27, 
waste  (both  hazardous  and 
nonhazardous)  resulting  from  activities 
associated  with  the  exploration, 
development,  or  production  of  oil,  gas, 
or  geothermal  resources,  is  regulated  by 
the  Railroad  Commission  of  Texas 
(RRC).  A  list  of  activities  that  generate 
wastes  that  are  subject  to  the 
jurisdiction  of  the  RRC  is  found  at  16 
Texas  Administrative  Code  (TAC) 
§  3.8(a)(30)  and  at  30  TAC  §  335.1.  Such 
wastes  are  termed  "oil  and  gas  wastes." 
The  TNRCC  has  responsibility  to 
administer  the  RCRA  program,  however, 
hazardous  waste  generated  at  natvual 
gas  or  natiu-al  gas  liquids  processing 
plants  or  reservoir  pressure 
maintenance  or  repressurizing  plants 
are  subject  to  the  jurisdiction  of  the 
TNRCC  imtil  the  RRC  is  authorized  by 
EPA  to  administer  the  RCRA.  When  the 
RRC  is  authorized  by  EPA  to  administer 
the  RCRA  program  for  these  wastes, 
jurisdiction  over  such  hazardous  waste 
will  transfer  from  the  TNRCC  to  the 
RRC.  The  EPA  has  designated  the 
TNRCC  to  be  the  lead  agency  to 
coordinate  RCRA  activities  between  the 
two  agencies.  The  EPA  is  responsible  for 
the  regulation  of  hazardous  waste  for 
which  TNRCC  has  not  been  previously 
authorized. 


Further  clarification  of  the 
jurisdiction  between  the  TNRCC  and  the 
RRC  can  be  found  in  a  separate 
docvunent.  The  dociunent  which  is  the 
Memorandiun  of  Understanding  (MOU) 
was  signed  effective  May  31,  1998.  The 
MOU  clarified  the  jurisdiction  between 
the  agencies  for  waste  associated  with 
exploration,  development,  production 
and  refining  of  oil  and  gas. 

The  TNRCC  has  rules  necessary  to 
implement  EPA's  RCRA  Cluster  VI 
revisions  to  the  Federal  Hazardous 
Waste  Program  made  from  July  1, 1995, 
to  June  30,  1996.  The  TNRCC  authority 
to  incorporate  Federal  rules  by  reference 
can  be  foimd  at  Texas  Government  Code 
Annotated  §  311.027  and  adoption  of 
the  hazardous  waste  rules  in  general  are 
pursuant  to  the  following  statutory 
provisions:  (1)  Texas  Water  Code 
Aimotated  §5.103  (Vernon  1988  & 
Supplement  1998  and  Supp.  1999), 
effective  September  1995,  as  amended; 
(2)  Texas  Health  and  Safety  Code 
Annotated  §  361.024  (Vernon  1992  & 
supplement  1998  &  1999),  effective      «? 
September  1, 1995,  as  amended;  and  (3) 
Texas  Health  and  Safety  Code 
Annotated  §  361.078  (Vernon  1992), 
effective  September  1,  1989. 

D.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

The  State  of  Texas  applied  for  final 
approval  of  its  revision  to  its  complete 
program  in  accordance  with  40  CFR 
271.21.  Texas'  revisions  consist  of 
reg\ilations  which  specifically  govern 
Federal  Hazardous  Waste  promulgated 
from  July  1. 1995.  to  June  30,  1996 
(RCRA  Cluster  VI).  Texas  requirements 
are  included  in  a  chart  with  this 
document.  The  EPA  is  now  making  an 
immediate  final  decision,  subject  to 
receipt  of  written  conunents  that  oppose 
this  action,  that  Texas'  Hazardous  Waste 
Program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Therefore,  we  grant 
Texas  final  authorization  for  the 
following  program  revisions: 


Federal  citation 


State  analog 


1   Liquids  in  Landfills  III,  [60  FR  35703-35706]  July  11,  1995.  (Check- 
list 145). 


Texas  Water  Code  Annotated  (TWCA)  §5.103  (Vernon  1988  &  Supple- 
ment (Supp.)  and  Supp.  1999),  effective  Septemt)er  1,  1995.  as 
amended:  §5.105  (Vernon  1988)  effective  September  1.  1985; 
Texas  Health  and  Safety  Code  Annotated  (THSCA)  §361.017 
(Vemon  1992  &  Supp.  1998  &  Supp.  1999),  effective  Septemt»er  1, 
1995,  as  amended,  THSCA  §361.024  (Vemon  1992  &  Supp.  1999), 
effective  September  1,  1995,  as  amended,  30  TAC  §§335. 125(e) 
and  335.175(e),  effective  Movember  20,  1996,  as  amended.  The 
State  law  is  more  stringent  than  Federal  law.  Since  1985,  TNRCC 
rules  have  not  allowed  the  option  of  using  sorbent  to  treat  free  liq- 
uids to  be  disposed  of  in  landfills.  Therefore  the  federal  regulations 
in  Checklist  145  conceming  the  nonbiodegradability  of  sorbent  to  be 
used  to  treat  free  liqukls  to  be  disposed  in  landfills  have  no  applica- 
bility under  state  rules. 


43248  Federal  Register/ Vol.  65,  No.  135 /Thursday,  July  13,  2000/Rules  and  Regulations 


Federal  citation 


State  analog 


2.  RCRA  Expanded  Public  Participation  [60  FR  63417-63434]  Decem- 
berll,  1995.  (Checklist  148). 


3.  Amendments  to  the  Definition  of  Solid  Waste;  Amendment  II  [61  FR 
13103-13106]  March  26,  1996.  (Checklist  150). 


4.  Land  Disposal  Restrictions  Phase  III— Decharacterlzed  Wastewater, 
Carbamate  Waste,  and  Spent  Potliners  (61  FR  15566-15660]  April 
8,  1996.  (Checklist  151). 


TWCA  5.103  (Vemon  1988  &  Supp  1999),  effective  September  1, 
1995,  as  amended;  TWCA  5.105  (Vernon  1988)  effective  September 
1,  1985.  TWCA  5.501  (Vemon  Supp.  1999).  effective  September  1. 
1997.  as  amended;  26.011  (Vernon  1988  &  Supp  1999),  effective 
March  28,  1991,  as  amended;  THSCA  §§361  017  (Vernon  1992  & 
Supp.  1999),  effective  September  1,  1995,  as  amended;  THSCA 
361.024  (Vemon  1992  &  Supp  1999),  effective  September  1,  1995, 
as  amended;  30  TAC  §39  103.  effective  August  8  1999  as  amend- 
ed; 30  TAC  §305  2  effective  August  8  1999  as  amended,  30  TAC 
§305.30,  TAC  §35  402(e)  effective  December  IQ  1998  30  TAC 
§305.50  (4)(A),  effective  November  20,  1996  as  amended  TAC 
§305.125,  TAC  §305  172,  TAC  §305  174  TAC  §305  572  and  TAC 
§305.573  effective  August  8   1999  as  amended 

§305.2,  effective  August  8,  1999  as  amended,  §305  50  effective  No- 
vember 20,  1996,  as  amended  §§305  125  305  172  305  174, 
305.572,  and  305.573,  effective  August  8   1999  as  amended 

TWCA  5.103  (Vemon  1988  &  Supp  1999)  September  effective  1 
1995,  as  amended.  TWCA  5  105  (Vemon  1988)  etfective  September 
1,  1985.  as  amended;  THSCA  §§361.017  (Vernon  1992  &  Supp 
1999),  effective  September  1,  1995,  as  amended  THSCA  361  024 
(Vernon  1992  &  Supp.  1999).  etfective  September  1,  1995  as 
amended;  30  TAC  §335.1(119),  effective  Apnl  4   1999  as  amended 

TWCA  5.103  (Vernon  1988  &  Supp  1999)  effective  September  i 
1995,  as  amended;  TWCA  5.105  (Vernon  1988!  effective  September 
1,  1985,  as  amended;  THSCA  §§361  017  (Vernon  1992  &  Supp 
1999),  effective  September  1,  1995.  as  amended  THSCA  361  024 
(Vemon  1992  &  Supp.  1999),  effective  September  1  1995.  as 
amended;  30  TAC  §335.431,  effective  Apnl  4,  1999,  as  amended. 
State  law  is  more  stringent  than  Federal  law  State  law  has  no  provi- 
sion equivalent  to  40  CFR  part  268  44(a),  under  which  EPA  may 
issue  a  variance  from  an  applicable  treatment  standard. 


E.  What  Decisions  Have  We  Made? 

We  conclude  that  Texas'  application 
to  revise  its  authorized  program  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Therefore,  we  grant  Texas  final 
authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  the  authorization 
application.  Texas  has  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders 
(except  in  Indian  Country)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  lo  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Texas,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

F.  How  Do  the  Revised  State  Rules 
Differ  From  the  Federal  Rules? 

The  EPA  considers  the  following  State 
requirement  to  be  more  stringent  than 
the  Federal:  The  State  §  335.175(e)  and 
335.125(e}  analogous  to  40  CFR 
264.314(e)(2}(ii),  40  CFR 


264.314(e)(2){ui),  40  CFR 
265.314(f)(2)(ii)  and  40  CFR 
265.314{f)(2)(iii),  since  1985,  the  TNRCC 
rules  have  not  allowed  the  option  of 
using  sorbent  to  treat  free  liquids  to  be 
disposed  of  in  landfills.  Therefore,  the 
Federal  regulations  in  Checklist  145 
(Liquids  in  Landfills  III)  concerning  the 
nonbiodegradability  of  sorbent  to  be 
used  to  treat  free  liquids  to  be  disposed 
in  landfills  have  no  applicability  under 
State  rules.  Texas  does  not  have 
provision  equivalent  to  40  CFR 
268.44(a),  under  which  EPA  may  issue 
variance  from  an  applicable  treatment 
standard.  In  this  authorization  of  the 
State  of  Texas'  program  revisions  for 
RCRA  Cluster  VI,  there  are  no  broader 
in  scope  provisions.  Broader  in  scope 
requirements  are  not  part  of  the 
authorized  program  and  EPA  cannot 
enforce  them. 

G.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

The  State  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  The  EPA  will  continue  to 
administer  any  RCRA  hazardous  waste 
permits  or  portions  of  permits  which  we 
issued  prior  to  the  effective  date  of  this 
authorization.  Upon  authorization  of  the 
State  program,  EPA  will  suspend 
issuance  of  Federal  permits  for 
hazardous  waste  treatment,  storage,  and 


disposal  facilities  for  which  the  State  is 
receiving  authorization.  We  will  not 
issue  any  more  new  permits  or  new 
portions  of  permits  for  the  provisions 
listed  in  the  Table  above  after  the 
effective  date  of  this  authorization.  The 
EPA  will  continue  to  implement  and 
issue  permits  for  HSWA  requirements 
for  which  Texas  is  not  yet  authorized. 

H.  Why  Wasn't  There  A  Proposed  Rule 
Before  Today's  Notice? 

The  EPA  is  authorizing  the  State's 
changes  through  this  immediate  final 
action  and  is  publishing  this  rule 
without  a  prior  proposal  to  authorize 
the  changes  because  EPA  believes  it  is 
not  controversial  and  does  not  expect 
comments  that  oppose  this  action.  The 
EPA  is  providing  an  opportunity  for 
public  conunent  in  thf  proposed  rules 
section  of  today  s  Federal  Register, 
where  we  are  publishing  a  separate 
dociument  that  proposes  to  authorize  the 
State  changes.  If  EPA  receives 
comments  which  oppose  this 
authorization,  that  document  will  serve 
as  a  proposal  to  authorize  the  changes. 

L  Where  Do  1  Send  My  (Comments  .\nd 
W'hen  Are  They  Due? 

You  should  send  written  comments  to 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
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1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733.  (214)  665-8533.  Please  refer  to 
Docket  Number  TX-00-1.  We  must 
receive  vour  comments  by  August  14, 
2000.  You  may  not  have  an  opportimity 
to  comment  again.  If  you  want  to 
comment  on  this  action.  You  must  do  so 
at  this  time. 

].  What  Happens  If  EPA  Receives 
Comments  Opposing  This  Action? 

If  EP.'\  receives  comments  which 
oppose  this  duthorization,  we  will 
withdraw  this  rule  by  publishing  a 
document  in  the  Federal  Register  before 
the  rule  V.n:omes  effective  The  EPA  will 
ba.se  anv  further  decision  on  the 
authorization  of  the  State  program 
changes  on  the  proposal  mentioned  in 
the  previous  paragraph.  We  will  then 
address  all  public  comments  m  a  later 
final  rule.  You  may  not  have  another 
opportunity  to  comment.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

K.  When  Will  This  Approval  Take 
Effect? 

Unless  EPA  receives  comments  that 

oppose  this  action,  this  final 
authorization  approval  will  become 
effective  without  further  notice  on 
September  11,  2000. 

L.  Where  Can  I  Review  The  State's 
Applications? 

You  can  view  and  copy  the  State  of 
Texas'  application  from  8:30  a.m.  to 
4:00  p.m.  Monday  through  Friday  at  the 
following  addresses:  Texas  Natural 
Resource  Conservation  Commission, 
12100  Park  3  S  Circle,  Austin  TX 
78753-3087.  (512)  23»-1121  and  EPA, 
Region  6.  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733,  (214)  665-6444.  For 
further  information  contact  Alima 
Patterson.  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division.  EPA  Region  6, 
1445  Ross  Avenue.  Dallas,  Texas  75202- 
2733. (214)  665-8533. 

M.  How  Does  Today's  Action  Affect 
Indian  Country  In  Texas? 

Texas  is  not  authorized  to  carry  out  its 
Hazardous  Waste  Program  in  Indian 
countrv  within  the  State.  This  authority 
remains  with  EPA.  Therefore,  this 
action  has  no  effect  in  Indian  country. 

N.  What  is  Codification? 

Codification  is  the  process  of  placing 

the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
Hazardous  Waste  Program  into  the  CFR. 
The  EPA  does  this  bv  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  The  EPA  reserves  the  amendment 


of  40  CFR  Part  272,  subpart  SS  for  this 
codification  of  Texas'  program  changes 
until  a  later  date. 

Regulatory  Requirements 

Compliance  with  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Ch-der  12866. 

Compliance  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  the  OMB  determines  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  the  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  heaJth 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  nde  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

Nationa]  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB.  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  the  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
(P.L.)  104—4,  establishes  requirements 
for  Feder^  agencies  to  assess  the  effects 


of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector. 

Under  section  202  of  the  UMRA,  the 
EPA  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  Federal 
mandates  that  may  result  in 
expenditiu^s  to  State,  local  and  tribal 
governments,  in  the  aggregate  or  to  the 
private  sector,  of  $100  milUon  or  more 
in  any  one  year.  Before  promulgating 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  estabhshes 
any  regulatory  requirements  that  may 
significantly  or  luiiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
imder  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  sections 
202  and  205  requirements  do  not  apply 
to  today's  action  because  this  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
milhon  or  more  for  State,  local  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  State  of  Texas'  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
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regulatory  requirements  tliat  miglit 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  of  Treatment,  Storage,  Disposal, 
Facilities,  they  are  already  subject  to  the 
regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act  (RFA),  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996,  5 
use  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  \mless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organization,  and  small 
goveriunental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jxirisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  are  hazardous  waste 
generators,  transporters,  or  that  own 
and/or  operate  treatment,  storage, 
disposal,  facilities  are  already  subject  to 
the  regulatory  requirements  xuader  the 
State  laws  which  EPA  is  now 
authorizing.  This  action  merely 
authorizes  for  the  purpose  of  RCRA 
3006  those  existing  State  requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  defined  by  5  U.S.C. 
804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commiuiity. 

Executive  Order  13084  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regidation  that  is  not 
require  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  incurred  by  the  tribal  governments. 
If  EPA  complies  with' consulting, 
Executive  drder  13084  requires  EPA  to 
provide  to  0MB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  governments. 
The  State  of  Texas  is  not  authorized  to 
implement  the  RCRA  hazardous  waste 
program  in  Indian  coimtry.  This  action 
has  no  effect  on  the  hazardous  waste 
program  that  EPA  implements  in  the 
Indian  coxmtry  within  the  State. 

Executive  Order  13132  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 


1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  cind  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
impose  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  State.  This  action 
simply  approves  Texas'  proposal  to  be 
authorized  for  updated  requirements  of 
the  hazardous  waste  program  that  the 
State  has  voluntarily  chosen  to  operate. 
Further,  as  a  result  of  this  action,  those 
newly  authorized  provisions  of  the 
State's  program  now  apply  in  the  State 
of  Texas  in  lieu  of  the  equivalent 
Federal  program  provisions 
implemented  by  EPA  under  HSWA. 
Affected  parties  are  subject  only  to  those 
authorized  State  provisions,  as  a 
opposed  to  being  subject  to  both  Federal 
and  State  regulatory  requirements. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  271 

Envirorunental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 
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Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  June  14,  2000. 
lerry  ClifTord. 

Acting  Regional  Administrator. 
\¥R  Dnc  00-17488  Filed  7-12-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No,  99-200:  FCC  00-104] 

Numt>ering  Resource  Optimization 

AGENCY:  Federal  Communications 

(lomraission, 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission) 
implemented  numbering  resource 
optimization  measures  that  will 
minimize  the  negative  impact  on 
consumers  of  premature  area  code 
exhausts;  ensure  sufficient  access  to 
numbering  resources  for  all  service 
providers  to  enter  into  or  to  compete  in 
telecommunications  markets;  avoid,  or 
at  least  delay,  exhaust  of  the  North 
American  Number  Plan  (N.\NP)  and  the 
need  to  expand  the  N.ANP;  impose  the 
least  societal  cost  possible,  and  ensure 
competitive  neutrality,  while  obtaining 
the  highest  benefit;  ensure  that  no  class 
of  carrier  or  consumer  is  unduly  favored 
or  disfavored  by  our  optimization 
efforts;  and  minimize  the  incentives  for 
carriers  to  build  and  carry  excessively 
large  inventories  of  numbers.  Section 
52.15(f)  of  the  Commission's  rules, 
which  imposes  new  information 
collection  requirements,  becomes 
effective  on  fuly  17.  2000. 
EFFECTTVE  DATE:  The  amendment  to  47 
CFR  52  15(f)  published  at  65  FR  37703, 
lune  16.  2000,  becomes  effective  on  July 
17, 2000 

FOR  FURTHER  INFORMATION  CONTACT: 
.\aron  N  Goldberger,  Attomev  Advisor, 
(.ommon  Carrier  Bureau,  Network 
Services  Division,  (202)  418-2320  or  via 
e-mail  at  agoldber@fcc.gov 
SUPPLEMENTARY  INFORMATION:  On  March 
17,  2000.  the  Commission  adopted  a 
Report  and  Order  implementing 
administrative  and  technical  measures 
that  will  allow  it  to  monitor  more 
closely  the  way  numbering  resources  are 
used  within  the  NANP  See  65  FR 
37703.  June  16.  2000  Section  52.15(f)  of 
the  Commission's  rules  imposes  new 
information  collection  requirements. 


Section  52.15(f)  provides  that  for 
purposes  of  forecast  and  utilization 
reports,  reporting  shall  commence 
August  1,  2000.  In  the  Federal  Register 
publication,  we  stated  that  "§  52.15(f) 
*  *   *  contains  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)."  See  65  FR  37703, 
Jime  16,  2000.  0MB  approved  the 
information  collections  on  June  23, 
2000.  See  OMB  No.  3060-0895.  This 
publication  satisfies  our  statement  that 
the  Commission  would  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of 
§  52.15(f). 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary 

[FR  Doc.  00-17669  Filed  7-12-00;  8:45  am] 

aUJJNO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  DocKet  No  98-170;  FCC  00-111] 

Truth-in-Billing  and  Billing  Formal 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  In  this  docimient  concerning 
Truth-in  Billing  and  Billing  Format,  we 
grant,  in  part,  petitions  for 
reconsideration  of  the  requirements  that 
telephone  bills  highlight  new  service 
providers  and  prominently  display 
inquiry  contact  numbers.  We  deny  all 
other  petitions  seeking  reconsideration, 
but  provide  clarification  with  respect  to 
certain  issues.  We  note  that  several 
petitioners  make  arguments 
substantially  similar  to  those  addressed 
previously  in  the  Truth-in-Billing  Order 
and  offer  no  new  information  to 
persuade  us  that  our  decisions  in  the 
Truth-in-Billing  Order  were  erroneous. 
This  document  addresses  only  those 
new  arguments  raised  in  the  petitions 
that  we  have  not  already  considered  and 
rejected. 

DATES:  Effective  July  13,  2000  except  for 
the  amendments  to  §§  64.2401(a),  (d), 
and  (e).  which  contain  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  these  sections. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Walters,  Associate  Division 
Chief,  Accounting  Policy  Division, 


Common  Carrier  Buireau,  (202)  418- 
7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Commission's  Order  on 
Reconsideration  in  CC  Docket  No.  98- 
170  released  on  March  29,  2000.  The 
full  text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  Room  CY-A257,  445  Twelfth 
Street,  SW,  Washington,  DC,  20554. 

I.  Introduction  and  Background 

1.  In  this  Order,  we  address  several 
petitions  iot  reconsideration  or 
clarification  of  the  principles  and 
guidelines  contained  in  Truth-in-Billing 
and  Billing  Format,  First  Report  and 
Order  (TIB  Order),  64  FR  34487  (June 
25.  1999).  64  FR  55163  (October  12, 
1999).  64  FR  56177  (October  18,  1999). 
In  the  TIB  Order,  we  adopted  principles 
and  guidelines  designed  to  reduce 
telecommimications  fraud  such  as 
slamming  and  cranuning  by  making 
telephone  bills  easier  for  consiuners  to 
read  and  understand,  and  thereby, 
making  such  fraud  easier  to  detect  and 
report.  Ouir  truth-in-billing  principles 
and  guidelines  require  common  carriers 
to:  (1)  Identify  the  telecommimications 
service  provider,  separate  charges  on 
bills  by  service  provider,  and  notify 
customers  when  a  new  entity  has  begun 
providing  service;  (2)  provide  on 
telephone  bills  brief,  clear,  non- 
misleading,  plain  language  descriptions 
of  services  rendered;  and  (3)  provide  a 
toll-free  number  for  customers  to  call  to 
lodge  a  complaint  or  to  obtain 
information  about  any  charge  contained 
in  the  bill.  Carriers  also  must  identify  on 
bills  those  charges  for  which  failure  to 
pay  will  not  result  in  disconnection  of 
the  customer's  basic,  local  service. 
Finally,  we  held  that  carriers  must  use 
standardized  labels  on  bills  to  refer  to 
certain  line  item  charges  relating  to 
federal  regulatory  activity,  such  as  the 
PICC,  local  number  portability,  and 
subscriber  Une  charge. 

2.  Six  parties  filed  petitions  for 
reconsideration  and/or  clarification  of 
the  principles  and  guidelines  adopted  in 
the  TIB  Order.  In  this  Order,  we  grant, 
in  part,  petitions  for  reconsideration  of 
the  requirements  that  telephone  bills 
highlight  new  service  providers  and 
prominently  display  inqiiiry  contact 
numbers.  We  deny  all  other  petitions 
seeking  reconsideration,  but  provide 
clarification  with  respect  to  certain 
issues.  We  note  that  several  petitioners 
make  argiunents  substantially  similar  to 
those  addressed  previously  in  the  TIB 
Order  and  offer  no  new  information  to 
persuade  us  that  oui  decisions  in  the 
TIB  Order  were  erroneous.  This  Order 
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addresses  only  those  new  arguments 
raised  in  the  petitions  that  we  have  not 
already  considered  and  rejected. 

n.  Discussion 

A.  Identification  of  New  Service 
Providers 

3.  In  the  TIB  Order,  we  adopted  rules 
requiring  that  telephone  bills  "provide 
clear  and  conspicuous  notification  of 
any  change  in  service  provider, 
including  notification  to  the  customer 
that  a  new  provider  has  begun  providing 
service."  We  concluded  in  that  order 
that  such  a  requirement  would  act  as  an 
important  tool  in  deterring  both 
slamming  and  cranuning  by  enabling 
consumers  to  detect  more  readily 
charges  for  unauthorized  services.  On 
reconsideration,  we  retain  the 
fundamental  aspects  of  this 
requirement.  In  response  to  argiunents 
raised  by  some  Petitioners,  however,  we 
modify  this  rule  to  apply  only  to 
subscribed  services  for  which  the 
provider  will  (absent  a  decision  by  the 
subscriber  to  terminate)  continue  to 
place  periodic  charges  on  the 
subscriber's  bill.  Thus,  for  example, 
preferred  carrier  changes  would  be 
subject  to  this  rule,  as  would  charges  for 
other  services  where  a  continuing 
month-to-month  relationship  exists.  By 
contrast,  services  that  are  billed  solely 
on  a  per-transaction  basis,  such  as  dial- 
around  and  directory  assistance 
services,  would  not  be  subject  to  the 
rule.  As  explained,  however,  these 
services  would  continue  to  be  subject  to 
the  requirement  that  charges  be 
separated  by  provider.  We  conclude  that 
this  modification  substantially 
addresses  the  concerns  raised  by 
Petitioners,  without  significantly 
impairing  the  effectiveness  of  this  rule 
in  protecting  consumers. 

4.  In  light  of  the  modification  to  our 
rules  described,  we  are  otherwise 
impersuaded  by  carrier  assertions  that 
highlighting  of  new  service  providers 
will  be  costly  and  difficult.  Petitioners 
argue  that  compliance  with  this  rule 
will  require  the  construction  of 
expensive  "stare  and  compare" 
databases  to  compare  ciurent  providers 
with  those  that  have  provided  service  in 
the  past.  The  record  demonstrates, 
however,  that  development  of  such  a 
database  is  not  necessary  in  order  to 
comply  with  oui  rules,  particularly  as 
clarified  in  this  Order.  In  particular,  we 
clarify  that  local  exchange  carriers  and 
other  billing  agents  may  satisfy  this 
obligation  by  requiring  the  parties  for 
which  they  bill  to  include,  as  part  of  the 
electronic  billing  information  submitted 
to  the  billing  agent,  information 
identifying  the  provider  as  a  new 


provider  subject  to  this  rule  with  respect 
to  a  particular  customer.  We  note  that 
the  industry  already  has  taken  steps  to 
facilitate  provision  of  this  information 
by  service  providers  to  billing  agents  by 
agreeing  to  modify  the  standard 
industry  electronic  billing 
docuimentation  and  notification  to 
include  this  information.  Accordingly, 
LECs  and  other  billing  entities  will  be 
able  to  comply  with  the  modified 
requirements  to  highlight  new  providers 
in  a  low-cost  and  effective  manner. 

5.  As  modified  by  this  order,  our  rule 
requiring  highlighting  of  new  service 
providers  will  apply  only  to  providers 
that  have  continuing  arrangements  with 
the  subscriber  that  result  in  periodic 
charges  on  the  subscriber's  telephone 
bill.  Thus,  changes  in  a  subscriber's 
presubscribed  local  and  long-distance 
service  providers  clearly  would  be 
subject  to  the  rule.  Additionally,  charges 
on  telephone  bills  for  such  services  as 
voice  mail  and  internet  access  would 
also  be  subject  to  the  rule  because  these 
services  typically  involve  monthly  or 
other  periodic  charges  on  an  ongoing 
basis  until  the  service  is  cancelled.  On 
the  other  hand,  oin  modified  rule 
excludes  services  billed  solely  on  a  per 
transaction  basis,  such  as  dial-around 
interexchange  access  service,  operator 
service,  directory  assistance,  and  non- 
recurring pay-per-call  services.  These 
services  typically  are  ordered 
intermittently  with  no  formal,  ongoing 
relationship  between  the  carrier  and  the 
customer.  Because  they  are  used  just  for 
occasional  convenience,  such  a  carrier 
is  and  will  always  be  a  "new"  provider 
with  regard  to  a  consumer  using  its 
services.  Highlighting  of  such  providers, 
in  fact,  might  confuse  consumers  into 
thinking  that  the  provider  is  a  new 
presubscribed  carrier.  We  also  note  that, 
with  regard  to  pay-per-call  services,  the 
Conunission's  pay-per-call  rules  already 
require  specific  disclosures  that 
accomplish  many  of  the  same  goals  as 
the  requirement  to  highlight  new  service 
providers.  Although  the  modification 
we  adopt  in  this  order  restrict  somewhat 
the  application  of  our  rule  requiring 
highlighting  of  new  services,  we 
emphasize  that  these  other  services 
remain  subject  to  the  rules  adopted  in 
the  TIB  Order  requiring  charges  to  be 
separated  by  provider.  As  we  explained 
in  the  TIB  Order,  this  obligation,  like  the 
highlighting  requirement,  also  serves  to 
help  consumers  identify  unauthorized 
charges  on  their  bills.  Taking  into 
consideration  the  additional  costs  of 
highlighting  these  intermittent  services, 
as  asserted  by  Petitioners,  we  conclude 
that  oiu  modified  rule  draws  an 
appropriate  balance  between  the  needs 


of  consumers  and  any  impact  on  the 
industry. 

6.  Finally,  we  have  modified  slightly 
the  language  in  the  rule  concerning 
when  the  highlighting  requirement  is 
triggered.  The  original  rule  states  that 
the  highlighting  requirement  is  triggered 
if  a  provider  "did  not  bill  for  services 
on  the  previous  billing  statement." 
Under  the  revised  rule,  the  highlighting 
requirement  is  triggered  if  a  provider 
"did  not  bill  for  services,  in  its  last 
billing  cycle,  with  respect  to  a  particular 
subscriber."  This  modification 
recognizes  that  the  billing  cycles  of 
service  providers  often  may  be  different 
from  the  billing  cycles  of  their  billing 
agents.  For  example,  if  a  voicemail 
provider  bills  quarterly  through  a  LEG, 
the  voicemail  provider's  charges  will 
only  appear  on  every  third  monthly  LEG 
bill.  Under  the  original  rule,  the 
voicemail  provider  would  be 
highlighted  as  a  new  provider  every 
cycle,  even  though  it  was  not  a  new 
provider,  because  the  subscriber's  last 
monthly  bill  would  not  have  contained 
voicemail  charges.  Under  the  revised 
rule,  the  voicemail  provider  woidd  not 
be  highlighted  as  a  new  provider 
because  the  subscriber  was  billed  during 
the  voicemail  provider's  last  billing 
cycle,  even  if  that  charge  was  not 
reflected  on  the  subscriber's  last 
monthly  LEG  bill.  We  make  this 
modification  in  order  to  minimize  the 
burden  on  service  providers  and  billing 
agents,  as  well  as  to  reduce  possible 
consxmier  confusion. 

B.  Identification  of  Deniable  and  Non- 
Deniable  Charges 

7.  We  retain  our  requirement  that 
carriers  distinguish  on  telephone  bills 
those  charges  that  consumers  may 
refuse  to  pay  without  jeopardizing  the 
provision  of  basic,  local  service,  and 
charges  for  which  non-payment  may 
result  in  such  disconnection.  As  we 
noted  in  the  TIB  Order,  distinguishing 
between  such  charges  on  consumers' 
bills  protects  consumers  from  paying 
contestable,  unauthorized  charges 
because  they  believe  that  they  will  lose 
basic  telephone  service  for  non- 
payment. We  are  unpersuaded  by  U  S 
West's  argument  that  compliance  with 
this  rule  will  be  costly  because  it  would 
require  the  creation  and  maintenance  of 
a  database  containing  the  necessary 
information.  We  note  that,  even  absent 
the  Gommission's  truth-in-billing 
requirements,  carriers  need  such  a 
database  to  remain  knowledgeable  about 
state  law  requirements  regarding 
disconnection  of  customers  for  non- 
payment. 

8.  Equally  important,  we  find  that 
compliance  with  this  truth-in-billing 
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requirement  need  not  involve  an 
expensive  or  complicated  billing 
process.  In  the  TW  Order,  we  refrained 
from  mandating  any  particular  method 
of  distinguishing  between  deniable  and 
non-deniable  charges  in  order  to  give 
carriers  maximum  flexibility  in 
compljdng  with  our  rules.  Because  of 
the  concerns  raised  in  the  petitions  for 
reconsideration  and/or  clarification, 
however,  we  clarify  that  a  carrier  need 
not  label  every  charge  as  either  deniable 
or  non-deniable.  For  example,  SNET's 
bill,  comphes  with  the  rule  by  listing 
the  total  amount  due,  the  amount  of 
charges  owed  for  deniable,  basic  local 
service,  and  includes  an  explanatory 
statement  that  basic,  local  service  can 
only  be  disconnected  for  failure  to  pay 
the  charges  for  basic,  local  service. 
Although  SNET's  bill  does  not  label 
each  individual  charge  as  either 
deniable  or  non-deniable,  we  find  that 
its  format  appropriately  places 
consumers  on  notice  that  they  may 
dispute  the  non-deniable  portion  of 
their  bills  without  fear  that  their  local 
service  wrill  be  cut  off  for  failure  to  pay 
such  charges.  While  we  approve  of 
SNET's  approach,  we  reiterate  that 
carrier's  retain  broad  flexibility  to  use 
other  methods  on  telephone  bills  that 
adequately  provide  this  essential 
information  to  consumers.  We  also  note 
that,  upon  customer  inquiry,  a  carrier's 
customer  service  personnel  must 
explain  this  distinction  to  customers. 

C.  Bundled  Services 

9.  Section  64.2401(a)(2)  of  our  rules 
provides  that,  where  charges  for  two  or 
more  telephone  companies  appear  on 
the  same  bill,  the  charges  must  be 
separated  by  service  provider.  SBC 
seeks  clarification  on  the  applicability 
of  §  64.2401(a)(2)  to  bundled  services. 
Bundled  services  are  various  types  of 
services,  such  as  telephone,  cable,  and 
Internet  services,  that  are  offered  and 
billed  by  a  single  entity,  even  though 
they  may  be  provisioned  by  multiple 
carriers.  We  clarify  that,  where  an  entity 
bundles  a  number  of  services  (some  of 
which  may  be  provided  by  various 
carriers)  as  a  single  package  offered  by 
a  single  company,  such  offering  may  be 
listed  on  the  telephone  bill  as  a  single 
offering,  rather  than  listed  as  separate 
charges  by  provider.  Carriers  providing 
bundled  services  in  this  manner  must, 
however,  make  sure  that  an  inquiry 
contact  number  or  numbers  appears  on 
the  bill  for  customer  questions  or 
complaints  concerning  the  services 
provided  through  the  bundle,  as 
required  by  §  64.2401(d). 


D.  Clear  Identification  of  Providers 

10.  We  decline  to  reconsider  the 
timetable  for  implementation  of  the 
requirement  to  identify  each  provider. 
We  note  that  we  have  already  delayed 
implementation  of  this  requirement  for 
certain  carriers,  and  we  find  further 
delay  to  be  unwarranted.  We  clarify, 
however,  that  this  guideline  may  be 
satisfied  by  listing  the  carrier's  toade 
name,  rather  than  its  precise  corporate 
or  corporate  subsidiary  name.  That  is, 
the  carrier  name  on  the  telephone  bill 
should  be  the  name  by  which  such 
company  is  known  to  its  consimaers  for 
the  provision  of  the  respective  service. 

E.  Toll  Free  Contact  Numbers 

11.  Section  64.2401(d)  of  the 
Commission's  rules  requires  that 
common  carriers  prominently  display 
on  each  bill  a  toll-free  number  or 
nmnbers  by  which  consiuners  may 
inquire  about  or  dispute  charges  on 
their  bills.  While  agreeing  that  it  is 
reasonable  to  expect  carriers  to  provide 
adequate  inquiry  information  to  their 
customers,  MCIW  requests  that  carriers 
be  permitted  to  provide  means  other 
than  toll-free  numbers  for  consumers  to 
access  a  carrier's  customer  service. 
MCIW  specifically  notes  that  some 
carriers  offer  customer  service  via  a  web 
site  or  e-mail.  We  decline  to  modify  the 
generally  applicable  requirement 
adopted  in  the  TIB  Order  that  carriers 
include  toll-free  nvunbers  on  their  bills 
for  customers  to  inquire  about  or 
dispute  charges.  Since  the  bills  at  issue 
are  for  telephone  service,  it  naturally 
follows  that  those  questioning  these 
charges  will  have  telephone  access;  on 
the  other  hand,  Internet  access  remains 
far  from  universally  available.  We.vdll, 
however,  modify  this  requirement  by 
creating  a  limited  exception  where  the 
customer  does  not  receive  a  paper  copy 
of  his  or  her  telephone  bill,  but  instead 
accesses  that  bill  only  by  e-mail  or 
Internet.  Under  such  circumstance,  we 
find  it  reasonable  to  expect  that 
customers  can  adequately  resolve  their 
inquiries  and  disputes  through  e-mail  or 
web  site  commimications.  As  MCI 
recognizes  in  its  Petition,  consumers 
contacting  a  service  provider  though 
such  means  continue  to  be  entitled  to 
have  their  communications  reach  and  be 
responded  to  by  an  individual  with  the 
necessary  information  and  authority  to 
timely  resolve  their  inquiry  or  dispute. 
We  also  note  that  any  carrier  may 
provide  on  customers'  bills  other  means 
for  consumers  to  make  inquiries,  such 
as  an  e-mail  address,  in  addition  to  the 
toll-fi«e  number  required  by  the  rule. 


F.  Regulatory  Flexibilitv  Analysis  in  the 
TIB  Order 

12.  We  reject  NTCA's  contention  that 
we  failed  to  perform  adequately  our 
regulatory  flexibility  analysis  in  the  TIB 
Order  because  we  did  not  give  sufficient 
consideration  to  the  needs  of  small 
carriers.  We  conclude  that  the 
regulatory  flexibility  analysis  in  the  TIB 
Order  adequately  addressed  the 
concerns  of  small  carriers.  In  the  TIB 
Order,  we  noted  that,  in  order  to 
decrease  the  economic  impact  of  our 
rules  on  small  carriers,  we  declined  to 
adopt  several  proposals  made  in  the 
Notice  of  Proposed  Rulemaking  and 
gave  carriers  considerable  discretion  in 
implementing  our  guidelines.  Moreover, 
the  modifications  in  this  Order  and  the 
extensions  of  time  that  we  have  granted 
to  carriers  provide  evidence  of  our 
continuing  concern  for  the  impact  of  oiu 
gvudelines  on  small  carriers. 

13.  USTA  requests  that  we  find  that 
small  ILECs  constitutes  small  businesses 
under  the  definition  of  the  United  States 
Small  Business  Administration  (SBA). 
We  have  included  small  ILECs  in  this 
RFA  analysis.  A  "small  business"  imder 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  ILECs  are  not  dominant 
in  their  field  of  operation  because  any 
such  dominance  is  not  "national"  in 
scope.  We  have  therefore  included  small 
ILECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other.  non-RFA 
contexts. 

m.  Procedural  Matters 

A.  Effective  Date  of  Existing  Rules 

14.  Oiu  existing  truth-in-billing  rules 
took  effect  on  November  18,  1999  with 
compliance  required  as  of  April  1,  2000. 
Thus,  absent  action  on  our  part,  carriers 
would  be  boimd  by  the  existing  rules  as 
of  April  1 ,  despite  the  fact  that  today  we 
amend  those  rules  to  become  effective 
upon  0MB  approval.  In  view  of  these 
circumstances,  we  stay  the  portions  of 
the  existing  §64.2401  detailed  below  for 
which  compliance  was  required  as  of 
April  1,  2000  until  such  time  as  today's 
amendments  of  §  64.2401  become 
effective.  The  portions  of  the  existing 

§  64.2401  that  are  subject  to  this  stay 
are:  (1)  That  portion  of  §64. 2401(a)(2) 
that  requires  that  each  carrier's 
"telephone  bill  must  provide  clear  and 
conspicuous  notification  of  any  change 
in  service  provider,  including 
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notification  to  the  customer  that  a  new 
provider  has  begun  providing  service," 
(2)  §64.2401(a)(2)(ii)  and  (3) 
§  64.2401(d).  The  existing  provisions  of 
§§  64.2401(a)(1),  (a)(2)(i)  and  the  portion 
of  (a)(2)  requiring  "(w)here  charges  for 
two  or  more  carriers  appear  on  the  same 
telephone  bill,  the  charges  must  be 
separated  by  service  provider,"  will 
continue  to  take  effect  on  April  1 ,  2000. 
Nothing  in  this  order  modifies  the 
effective  dates  of  existing  §§  64.2401(b) 
and  (c).  Upon  their  effective  date,  the 
rules,  as  amended,  will  supercede  the 
existing  rules.  We  take  this  action 
because  we  find  that  requiring  carriers 
to  comply  with  the  existing  rules  for  a 
short  time  prior  to  the  effective  date  of 
today's  amendments  would  be  landuly 
burdensome  and  that  it  could  result  in 
the  very  sort  of  consumer  confusion  that 
today's  amendments  seek  to  avoid. 

B.  Final  Supplemental  Regulatory 
Flexibility  Act  Analysis 

15.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  hiitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  in  Truth- 
in-Billing  and  Billing  Format.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed.  The 
TIB  Order  included  a  Fined  Regulatory 
Flexibility  Analysis  (FRF A)  that 
conformed  to  the  RFA.  The 
Supplemental  FRFA  included  herein 
addresses  only  the  modifications 
adopted  in  this  Order  on 
Reconsideration,  and  conforms  with 
RFA. 

1 .  Need  for  and  Objectives  of  This  Order 
and  the  Rules  Adopted  Herein 

16.  Section  258  of  the  Act  makes  it 
imlawful  for  any  telecommunications 
carrier  "to  submit  or  execute  a  change 
in  a  subscriber's  selection  of  a  provider 
of  telephone  exchange  service  or 
telephone  toll  service  except  in 
accordance  with  such  verification 
procedures  as  the  Commission  shall 
prescribe."  Accordingly,  the 
Commission  adopted  in  the  TIB  Order 
principles  to  ensure  that  consumers 
receive  thorough,  accurate,  and 
understandable  bills  from  their 
teleconununications  carriers.  First, 
consiuner  telephone  bills  must  be 
clearly  organized,  clearly  identify  the 
service  provider,  and  highlight  any  new 
providers;  second,  bills  must  contain 
full  and  non-misleading  descriptions  of 
charges  that  appear  therein;  and  third, 
bills  must  contain  clear  and 
conspicuous  disclosure  of  any 
information  the  consumer  may  need  to 
make  inquiries  about,  or  contest 


charges,  on  the  bill.  Additionally,  the 
Commission  adopted  minimal,  basic 
guidelines  that  explicate  carriers' 
obligations  pursuant  to  these  broad 
principles,  "rhese  principles  and 
guidelines  are  designed  to  prevent  the 
types  of  consiuner  fraud  and  confusion 
evidenced  in  the  tens  of  thousands  of 
complaints  that  this  Commission,  and 
state  conunissions,  receive  each  year.  In 
enacting  the  principles  and  guideUnes 
contained  in  the  TIB  Order,  our  goal  was 
to  implement  the  provisions  of  sections 
201(b)  and  258  to  prevent 
telecommimications  fraud,  as  well  as  to 
encoiuage  full  and  fair  competition 
among  teleconununications  carriers  in 
the  marketplace.  This  Order  on 
Reconsideration  seeks  to  respond  to 
requests  for  modification  and 
clarification  received  by  certain  carriers 
in  response  to  the  TIB  Order. 
Specifically,  we  modify  our  rule 
concerning  highlighting  of  new  service 
providers  to  apply  only  to  subscribed 
services  for  which  a  provider  wiU 
continue  to  place  periodic  charges  on 
the  subscriber's  bill. 

2.  Summary  of  the  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA 

17.  In  the  IRFA,  we  found  that  the 
rules  we  proposed  to  adopt  in  this 
proceeding  may  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  as  defined  by  5  U.S.C. 
601(3).  The  IRFA  solicited  conunent  on 
the  niunber  of  small  businesses  that 
would  be  affected  by  the  proposed 
regulations  and  on  alternatives  to  the 
proposed  rules  that  would  minimize  the 
impact  on  small  entities  consistent  with 
the  objectives  of  this  proceeding. 

18.  PCIA,  Liberty,  RTG  and  oUiers 
argued  that  the  cost  of  compliance  faced 
by  smaller  carriers  would  be 
particularly  biudensome.  PCIA  asserted 
that  mediiun-  and  small-sized  carriers 
will  be  less  likely  to  have  billing 
systems  in  place  that  "can  simply  be 
'tweaked'  to  produce  the  required 
modifications."  Indeed,  PCIA  stated  that 
smaller  carriers  may  be  forced  to  replace 
their  entire  billing  systems  in  order  to 
comply  with  the  format  and  content 
mandates  proposed  in  the  NPRM.  RTG 
agreed,  arguing  that  rural  carriers  are 
particularly  sensitive  to  increased 
regvdatory  requirements  with  significant 
costs. 

19.  The  Office  of  Management  and 
Budget  (OMB)  received  a  large  number 
of  comments  in  response  to  the  NPRM. 
The  commenters  generally  agreed  that 
new  charges  or  services  need  to  be 
easily  identifiable  on  customer  bills; 
that  definitions  of  services  and  other 
terms  are  difBcult  to  reach  and  could  be 


coimterproductive;  that  more 
information,  including  point  of  contact 
toll-free  numbers  for  service  providers 
or  billing  agents  needs  to  be  included  in 
billing  materials;  that  materials  should 
be  clear,  concise,  and  relatively  simple; 
that  the  Commission  must  account  for 
costs  of  any  changes  to  bills  that  will  be 
passed  on  to  consiuners  in  making 
decisions;  that  CMRS  and  other  wireless 
firms  that  provide  services  only  to 
businesses  should  be  exempt  from  most 
new  requirements  that  would  be 
imposed  on  wireline  carriers;  that  every 
effort  should  be  made  so  that  billing 
standards  are  uniform  across  the  nation; 
that  reseller  information  shoidd  be 
included;  and  that,  where  possible, 
market-based  solutions  should  be 
adopted  unless  there  is  conclusory 
evidence  that  the  Commission  must 
enact  regulations  that  affect  billing 
practices.  As  a  result,  OMB 
recommended  that  we  not  impose 
undue  burdens  on  wireless  providers 
and  small  wireline  services,  and  urged 
that  flexibility  be  given  to  small 
companies  that  mav  experience 
significant  cost  and  managerial  issues 
related  to  implementation  of  billing 
requirements  Moreover,  OMB 
recommended  that  the  Commission 
allow  companies  sufficient  time  to 
address  their  necessary  Year  2000- 
related  modifications  to  their  computer 
systems  as  well  as  modifying  their 
billing  systems  to  meet  any  new 
requirements.  OMB  also  recommended 
that  the  Commission  make  a  concerted 
effort  to  work  with  the  industry  to 
establish  voluntary  guidelines  in  lieu  of 
mandatory  requirements  that  restrict  the 
ability  of  firms  to  tailor  their  billing  to 
meet  the  needs  of  customers. 

20  The  TIB  Order  considered  these 
comments  and  found  that  we 
appropriately  balanced  the  concerns  of 
carriers  that  detailed  niles  mav  increase 
their  costs  against  our  goal  of  protecting 
consumers  against  fraud  We  exempted 
CMRS  carriers  from  certain  of  our 
requirements  on  grounds  that  the 
requirements  may  be  inapplicable  or 
unnecessary  in  the  CMRS  context. 
Moreover,  we  considered  our  principles 
and  guidelines  to  be  flexible  enough 
that  carriers  will  be  able  to  comply  with 
them  without  incurring  unnecessary 
expense.  Since  the  modifications 
adopted  in  this  Order  were  made  in 
response  to  requests  from  carriers,  and 
are  designed  to  ease  any  burden  on  such 
carriers  from  implementing  our  rules, 
we  find  that  nothing  we  have  done  in 
this  Order  causes  us  to  reconsider  our 
previous  evaluation  of  this  issue. 
Specifically,  in  response  to  petitions 
from  various  carriers,  we  have  modified 
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our  rule  concerning  highlighting  of  new 
service  providers  to  apply  only  to 
subscribed  services  for  which  a  provider 
will  continue  to  place  periodic  charges 
on  the  subscriber's  bill.  Thus,  the  rule 
will  apply  to  a  narrower  range  of 
charges  than  contemplated  in  the 
original  rule,  thereby  reducing  the 
compliance  costs  on  small  businesses 
and  other  entities. 

3.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  the  Order  in  CC 
Docket  No.  98-170  May  Apply 

21.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

22.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
niunbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  3,459  interstate 
carriers.  These  carriers  include,  inter 
alia,  local  exchange  carriers,  wireline 
carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

23.  The  SBA  has  defined 
establishments  engaged  in  providing 
"Radiotelephone  Communications"  and 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1,500 
employees.  We  discuss  the  total 
estimated  number  of  telephone 
companies  falling  within  the  two 
categories  and  the  number  of  small 
businesses  in  each,  and  we  then  attempt 
to  refine  further  those  estimates  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 


24.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted,  a  "small  business" 
under  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

25.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
the  Census  ("Census  Bureau")  reports 
that,  at  the  end  of  1992,  there  were 
3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
conteiins  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  personal 
conunimications  services  providers, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain, 
that  some  of  those  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  ILECs  because  they  are 
not  "independently  owned  and 
operated."  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
ILECs  that  may  be  affected  by  our 
principles  and  guidelines. 

26.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1,500  persons.  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bixreau  were 
reported  to  have  fewer  than  1 .000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 


employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
ILECs.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owrned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies  are  small 
entities  or  small  ILECs  that  may  be 
affected  by  our  principles  and 
guidelines. 

27.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  1,371  carriers  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  We  do  not  have  data 
specifying  the  niunber  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  nmnber  of  LECs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  1,371  providers  of  local  exchange 
service  are  small  entities  or  small  ILECs 
that  may  be  affected  by  our  principles 
and  guidelines. 

28.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wrireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  143  carriers  reported  that  they 
were  engaged  in  the  provision  of 
interexchange  services.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owmed  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  EXCs  that 
would  qualify  as  smsdl  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  tiian  143  small  entity  IXCs  that 
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may  be  affected  by  our  principles  and 
guidelines. 

29.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  109  carriers  reported  that 
they  were  engaged  in  the  provision  of 
competitive  access  services.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  CAPs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  109  small  entity  CAPs  that 
may  be  affected  by  our  principles  and 
gmdelines. 

30.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  a  telephone 
communications  company  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  339  reported  that  they  were 
engaged  in  the  resale  of  telephone 
service.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
resellers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  339  small 
entity  resellers  that  may  be  affected  by 
our  principles  and  guidelines. 

31.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems.  We 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  qualify  as  small  entities  under 
the  SBA's  definition. 

32.  International  Services.  The 
Commission  has  not  developed  a 


definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  generally  the  definition 
under  the  SBA  rules  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or 
less  in  annual  receipts.  According  to  the 
Census  Bureau,  there  were  a  total  of  848 
communications  services  providers, 
NEC,  in  operation  in  1992,  and  a  total 
of  775  had  annual  receipts  of  less  than 
$9,999  million.  The  Census  report  does 
not  provide  more  precise  data. 

33.  Telex.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  entities  specifically  applicable 
to  telex.  The  most  reliable  source  of 
information  regarding  the  number  of 
telegraph  service  providers  of  which  we 
are  aware  is  the  data  the  Commission 
collects  in  connection  with  the 
International  Telecommunications 
Data.  According  to  our  most  recent  data, 
5  facilities  based  and  2  resale  provider 
reported  that  they  engaged  in  telex 
service.  Consequently,  we  estimate  that 
there  are  7  or  fewer  telex  providers  that 
may  be  affected  by  our  principles  and 
guidelines. 

34.  Message  Telephone  Service. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
message  telephone  service.  The  most 
reliable  source  of  information  regarding 
the  number  of  message  telephone 
service  providers  of  which  we  are  aware 
is  the  data  the  Commission  collects  in 
connection  with  the  International 
Telecommunications  Data.  According  to 
our  most  recent  data,  1 ,092  carriers 
reported  that  they  engaged  in  message 
telephone  service.  Consequendy,  we 
estimate  that  there  are  fewer  than  1,092 
message  telephone  service  providers 
that  may  be  affected  by  our  principles 
and  guidelines. 

35.  Cellular  Licensees.  Neither  the 
Conunission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1.500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  In  addition,  we  note  that 


there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data.  804  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independenUy  owTied  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  804  small  cellular  service 
carriers  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

36.  220  Mhz  Radio  Services.  Because 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to  220  MHz 
services,  we  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  With  respect 
to  220  MHz  services,  the  Commission 
has  proposed  a  two-tiered  definition  of 
small  business  for  purposes  of  auctions: 
(1)  For  Economic  Area  licensees,  a  firm 
with  average  annual  gross  revenues  of 
not  more  than  S6  million  for  the 
preceding  three  years  and  (2)  for 
regional  and  nationwide  licensees,  a 
firm  with  average  annual  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  years.  Given  that  nearly 
all  radiotelephone  companies  under  the 
SBA  definition  employ  no  more  than 
1,500  employees  (as  noted),  we  will 
consider  the  approximately  1,500 
incumbent  licensees  in  this  service  as 
small  businesses  under  the  SBA 
definition. 

37.  Private  and  Common  Carrier 
Paging.  The  Commission  has  proposed 
a  two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  Common  Carrier  Paging  and 
exclusive  Private  Carrier  Paging 
services.  Under  the  proposal,  a  small 
business  will  be  defined  as  either  (1)  An 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  S3  million,  or  (2) 
an  entit>'  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  Because  the  SBA  has  not  yet 
approved  this  definition  for  paging 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  At  present. 
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there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services,  which  are  placed 
together  in  the  data.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  paging  carriers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1 72  small  paging  carriers 
that  may  be  affected  by  flie  proposed 
rules,  if  adopted.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

38.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  As 
noted  in  the  section  concerning  paging 
service  carriers,  the  closest  applicable 
definition  under  the  SBA  rules  is  that 
for  radiotelephone  (wireless) 
companies,  and  the  most  recent 
Telecommunications  Industry  Revenue 
data  shows  that  172  carriers  reported 
that  they  were  engaged  in  the  provision 
of  either  paging  or  "other  mobile" 
services.  Consequently,  we  estimate  that 
there  are  fewer  than  1 72  small  mobile 
service  carriers  that  may  be  affected  by 
the  proposed  rules,  if  adopted. 

39.  Broadband  Persona] 
Communications  Service.  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Conmiission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
SI 5  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 


1,479  licenses  for  Blocks  D,  E,  and  F. 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

40.  Cable  Service  Providers.  The  SBA 
has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services  that  includes  all  such 
companies  generating  no  more  than  $11 
million  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems,  and  subscription  television 
services.  According  to  the  Census 
Bvueau,  there  were  1,758  total  cable  and 
other  pay  television  services  and  1,423 
had  less  than  $11  million  in  revenue. 
We  note  that  cable  system  operators  are 
included  in  our  analysis  due  to  their 
ability  to  provide  telephony. 

4.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

41.  In  this  Order  on  Reconsideration, 
we  have  responded  to  petitions  fi-om 
various  carriers  by  modifying  the  rules 
adopted  in  the  TIB  Order  concerning 
highlighting  of  new  service  providers  to 
apply  only  to  subscribed  services  for 
which  a  provider  will  continue  to  place 
periodic  charges  on  the  subscriber's  bill. 
The  modified  rule  will  apply  to  a 
narrower  range  of  charges  than 
contemplated  in  the  original  rule, 
thereby  reducing  the  compliance  costs 
on  small  businesses  and  other  entities. 

5.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  of  This 
Order  on  Small  Entities  and  Small 
Incumbent  LECs,  Including  the 
Significant  Alternatives  Considered 

42.  In  this  Order,  we  make  minor 
modifications  to  oui  previously  adopted 
rules  on  Truth-In-Billing.  Specifically, 
we  modify  oiu-  rule  concerning 
highlighting  of  new  service  providers  to 
apply  only  to  subscribed  services  for 
which  a  provider  will  continue  to  place 
periodic  charges  on  the  subscriber's  bill. 
The  modified  rule  will  apply  to  a 
narrower  range  of  charges  than 
contemplated  in  the  original  rule, 
thereby  reducing  the  compliance  costs 
on  small  businesses  and  other  entities. 
The  modifications  adopted  herein  were 
made  at  the  request  of  carriers, 
including  small  local  carriers,  and  are 
specifically  intended  to  reduce  the 
bvuden  on  such  entities  in 


implementing  the  previously  adopted 
rules.  Accordingly,  adoption  of  these 
rules  should  actually  reduce  the 
economic  impact  of  our  Truth-Ir -Billing 
rules  on  these  entities. 

6.  Report  to  Congress 

43.  The  Commission  will  send  a  copy 
of  the  Order  on  Reconsideration, 
including  this  Supplemental  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulaton>' 
Enforcement  Fairness  Act  of  1996.  In 
addition,  the  Commission  will  send  a 
copy  of  the  Order  on  Reconsideration, 
including  the  Supplemental  FRFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Order  on  Reconsideration  and 
Supplemental  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

C.  Paperwork  Reduction  Act  Analysis 

44.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
foimd  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
These  rules  contain  information 
collections  which  have  not  been 
approved  by  0MB.  The  Commission 
will  publish  a  dociunent  in  the  Federal 
Register  announcing  the  effective  date 
of  these  rules. 

IV.  Ordering  Clauses 

45.  Pursuant  to  the  authority 
contained  in  sections  1,  4(i).  4(j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151,  154(i).  154(j), 
and  §  1.429  of  the  Commission's  rules, 
the  petitions  for  reconsideration  and/or 
clarification  filed  by  AT&T  Corp.,  MCi 
WorldCom,  Inc.,  National  Telephone 
Cooperative  Association,  SBC 
Communications,  Inc..  United  States 
Telephone  Association,  U  S  West 
Communications,  Inc.  are  granted  in 
part  and  denied  in  part  to  the  extent 
discussed. 

46.  (1)  That  portion  of  §64. 2401  (a)(2) 
that  requires  that  each  carrier's 
"telephone  bill  must  provide  clear  and 
conspicuous  notification  of  any  change 
in  service  provider,  including 
notification  to  the  customer  that  a  new 
provider  has  begun  providing  service." 
(2)  §64.2401(a)(2)(ii),  and  (3) 

§  64.2401(d)  of  the  existing  rules  took 
effect  November  12,  1999  vrith 
compliance  required  as  of  April  1 .  2000 
are  stayed  until  such  time  as  the 
amenchnents  adopted  herein  are 
effective.  The  amendments  to  §  64.2401 
of  the  Commission's  rules,  47  CFR 
64.2401(a).  (d).  and  (e).  set  forth  are 
effective  upon  0MB  approval  but  no 
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sooner  than  30  days  following 
publication  of  these  rules  in  the  Federal 
Register.  The  Commission  will  publish 
a  document  announcing  the  effective 
date  of  these  rules. 

47.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

!  !st  ot  Siibit'c  t»-  in  I'tirt  h4 

Claims,  Communications  common 
carrier,  Computer  technology,  Consiuner 
protection.  Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

\-  Mi.ii  Rules 

Fart  64  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follow: 

PART  64— (AMENDED] 

Subpart  Y  --Truth-in-BiHing 
Requirements  for  Common  Carrie.'' j» 

i.  ine  aumomy  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154,  201,  202, 
205,  218-220,  and  332  unless  otherwise 
noted  .  Interpret  or  apply  sections  201,  218, 
225,  226,  227,  229.  332,  48  Stat.  1070,  as 
amended.  47  U.S.C.  201-204,  208,  225,  226, 
227,  229.  332,  501  and  503  unless  otherwise 
noted. 

2.  Subpart  Y  of  Part  64  consists  of 
§  64.2400  and  §  64.2401.  The  heading 


for  Subpart  Y  is  added  to  read  as  set 
forth  above.  ^ 

3.  A  Note  is  added  to  §  64.2401  as  set 
forth  below  effective  July  13,  2000. 

4.  In  §64.2401,  revise  paragraphs  (a) 
and  (d),  and  add  paragraph  (e)  to  read 
as  follows: 

§64.2401     Truth-lo-BHiing  Requ^'-emeris 

Note  to  §64.2401:  The  following 
provisions,  for  which  compliance  would 
have  been  required  as  of  April  1,  2000,  have 
been  stayed  until  such  time  as  the 
amendments  to  §  64.2401(a),  (d),  and  (e) 
become  effective  (following  their  approval  by 
the  Office  of  Management  and  Budget  and 
the  publication  by  the  Commission  of  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of  these 
amended  rules)  and  will  be  superceded  by 
the  amended  rules:  (1)  That  portion  of 
§  64.2401(a)(2)  that  requires  that  each 
carrier's  "telephone  bill  must  provide  clear 
and  conspicuous  notification  of  any  change 
in  service  provider,  including  notification  to 
the  customer  that  a  new  provider  has  begun 
providing  service,"  (2)  §64.2401(a)(2)(ii),  and 
(3)  §  64.2401(d). 

(a)  Bill  organization.  Telephone  bills 
shall  be  clearly  organized,  and  must 
comply  with  the  following 
requirements: 

(1)  The  name  of  the  service  provider 
associated  with  each  charge  must  be 
clearly  and  conspicuously  identified  on 
the  telephone  bill. 

(2)  Where  charges  for  two  or  more 
carriers  appear  on  the  same  telephone 
bill,  the  charges  must  be  separated  by 
service  provider. 

(3)  The  telephone  bill  must  clearly 
and  conspicuously  identify  any  change 
in  service  provider,  including 
identification  of  charges  from  any  new 


1  See  64  FR  34497  (June  25,  1999);  64  FR  55163 
(October  12,  1999);  64  FR  56177  (October  18,  1999); 
65  FR  36637  (June  9,  2000). 


service  provider.  For  purpose  of  this 
subparagraph  "new  service  provider" 
means  a  service  provider  that  did  not 
bill  the  subscriber  for  service  during  the 
service  provider's  last  billing  cycle.  This 
definition  shall  include  only  providers 
that  have  continuing  relationships  with 
the  subscriber  that  will  result  in 
periodic  charges  on  the  subscriber's  bill, 
unless  the  service  is  subsequently 
canceled. 
***** 

(d)  Clear  and  conspicuous  disclosure 
of  inquiry  contacts.  Telephone  bills 
must  contain  clear  and  conspicuous 
disclosure  of  any  information  that  the 
subscriber  may  need  to  make  inquiries 
about,  or  contest,  charges  on  the  bill. 
Common  carriers  must  prominently 
display  on  each  bill  a  toll-free  number 
or  numbers  by  which  subscribers  may 
inquire  or  dispute  any  charges  on  the 
bill.  A  carrier  may  list  a  toll-free  number 
for  a  billing  agent,  clearinghouse,  or 
other  third  party,  provided  such  party 
possesses  sufficient  information  to 
answer  questions  concerning  the 
subscriber's  account  and  is  fully 
authorized  to  resolve  the  consumer's 
complaints  on  the  carrier's  behalf. 
Where  the  subscriber  does  not  receive  a 
paper  copy  of  his  or  her  telephone  bill, 
but  instead  accesses  that  bill  only  by  e- 
mail  or  internet,  the  carrier  may  comply 
with  this  requirement  by  providing  on 
the  bill  an  e-mail  or  web  site  address. 
Each  carrier  must  make  a  business 
address  available  upon  request  from  a 
consumer. 

(e)  Definition  of  clear  and 
conspicuous.  For  purposes  of  this 
section,  "clear  and  conspicuous"  means 
notice  that  would  be  apparent  to  the 
reasonable  consumer. 

[FR  Doc.  00-17719  Filed  7-12-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Pan  205 

[TM-OO-04; 
RIN  0581-AA40 

Submission  of  Petitions  for  Evaluation 
of  Substances  for  Inclusion  on  or 
Removal  From  the  National  List  of 
Substances  Allowed  and  Prohibited  m 
Organic  Production  and  Handling 

AGENCY:  Agricultural  Marketing  Service, 

.SUA. 
ACTION:  Notice  of  Guidelines  and  Call 
for  National  List  Petitions. 

SUMMARY:  The  Organic  Foods 
i'ruduction  Act  of  1990,  as  amended, 
(Act)  requires  the  Secretary  of 
Agriculttire  (Secretary)  to  establish  a 
National  List  of  Allowed  and  Prohibited 
Substances  (National  List)  which 
identifies  the  synthetic  substances  that 
may  be  used,  and  the  nonsynthetic 
substances  that  cannot  be  used,  in 
organic  production  and  handling 
operations.  The  Act  authorizes  the 
National  Organic  Standards  Board 
(NOSB)  to  develop  and  forward  to  the 
Secretary  a  recommended  Proposed 
National  List,  and  subsequent  proposed 
amendments  to  it.  The  Act  provides  that 
persons  may  petition  the  NOSB  to 
evaluate  a  substance  for  inclusion  on  or 
removal  from  the  National  List.  This 
notice  explains  who  can  submit  a 
petition,  for  what  substances  a  petition 
can  be  submitted,  and  the  information 
that  should  be  included  in  a  submitted 
petition.  All  submitted  petitions  will  be 
evaluated  by  the  Department  of 
Agriculture's  (USDA)  National  Organic 
Program  (NOP)  for  completeness.  If 
there  is  incomplete  information, 
petitioners  will  be  given  a  reasonable 
opportunity  to  provide  the  missing 
information.  Petitioners  should  realize 
that  providing  incomplete  information 
may  increase  the  evaluation  time  or 
result  in  no  substance  evaluation.  This 
notice  also  provides  the  neime  and 


address  of  the  person  to  whom  a 
petition  should  be  submitted. 
ADDRESSES:  Petitions  should  be 
submitted  in  duplicate  to:  National 
Organic  Standards  Board,  c/o  Robert 
Pooler,  Agricultural  Marketing 
Specialist.  USDA/AMS/TM/NOP,  Room 
2510-So.,  Ag  Stop  0268,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456.  Phone: 
202/720-3252.  Fax:  202/205-7808.  e- 
mail:  nlpetition@usda.gov.  Petitioners 
are  encouraged  to  submit  the  required 
information  through  one  system  of 
submission  (mail,  fax  or  e-mail). 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Program  Manager.  National 
Organic  Program,  USDA/AMS/TM/  » 
NOP.  Room  2945-So.,  Ag  Stop  0268, 
P.O.  Box  96456.  Washington.  D.C. 
20090-6456.  Phone:  202/720-3252.  Fax: 
202/690-3924.  e-mail: 
keith.jones@usda.gov. 

SUPPLEMENTARY  INFORMATION:  To  help 
readers  better  understand  the  petition 
process,  we  have  provided  answers  to 
some  frequently  asked  questions  about 
the  National  List  and  the  petition 
process. 

What  Is  the  Purpose  and  Timing  of  This 
Notice? 

The  NOSB  submitted  a  Proposed 
Natioucil  List  to  the  Secretary  that  was 
subsequently  published  on  March  13. 
2000,  as  part  of  the  NOP  proposed  rule. 
65  FR  13512-13658.  (2000).  Based  on 
information  supplied  to  the  NOSB  by 
trade  associations,  certification 
organizations  and  other  organic  industry 
sources,  there  are  many  substances 
currently  used  in  organic  production 
and  handling  that  have  not  been 
evaluated  by  the  NOSB  for  inclusion  on 
the  National  List.  Evaluations  of  these 
matericds  must  be  expedited  to  prevent 
the  disruption  of  many  well-established 
and  accepted  production,  handling  and 
processing  systems.  The  NOP  and  the 
NOSB  will  be  developing  a  vvorkplan  to 
process  the  potential  evaluation  of  the 
nimierous  substances  which  may  be 
presented  to  the  NOSB  and  the  NOP. 
Therefore,  the  organic  industry  is 
encouraged  to  initiate  notification  to  the 
NOSB  and  the  NOP  on  which 
substances  should  receive  priority  for 
evaluation.  Substances  that  are 
petitioned  and  under  evaluation  by  the 
NOSB  will  be  announced  on  the  NOP 
website:  wrww.ams.usda.gov/nop. 
Interested  individuals  or  groups  can 
provide  information  or  commentary  to 


the  NOSB  or  NOP  for  any  substance 
being  evaluated  by  the  NOSB. 

How  Are  National  List  Decisions  Made? 

The  NOSB  reviews  information  from 
various  sources  in  evaluating  substances 
for  inclusion  on  or  removal  from  the 
National  List.  Sources  include 
Technical  Advisory  Panels  (TAP),  the 
Environmental  Protection  Agency,  the 
Food  and  Drug  Administration,  the 
National  Institute  of  Environmental 
Health  Studies,  and  the  testimony  of  the 
public. 

TAP  reviews  assist  the  NOSB  in 
evaluating  substances  being  considered 
for  addition  to  or  removal  from  the 
National  List.  The  NOP.  on  behalf  of  the 
NOSB.  establishes  contracts  to  conduct 
the  TAP  with  qualified  individuals  or 
organizations  who  have  specialized 
knowledge  of  the  petitioned  substances. 
These  reviewers  have  expertise  in  such 
fields  as  organic  production  and 
handling,  veterinary  medicine, 
chemistry,  or  food  handling  and 
preparation.  All  contractors,  whether  an 
individual  or  an  organization,  must 
meet  USDA  contract  requirements 
including  the  prevention  of  conflict  of 
interest.  Recent  TAP  reviews  conducted 
for  the  NOSB  have  been  performed 
imder  contract  by  the  Organic  Materials 
Review  Institute  (OMRI).  However,  the 
NOP  on  behalf  of  the  NOSB  may 
contract  with  any  individual  or 
organization  having  the  necessary 
technical  expertise  to  conduct  TAP 
reviews  for  NOSB  substance 
evaluations. 

TAP  reports  and  the  NOSB 
recommendations  for  each  substance  are 
submitted  to  the  Secretary.  The 
Secretary  evaluates  the 
recommendations  and  other 
docimientation  regarding  each 
substance  for  inclusion  on  or  removal 
from  the  National  List. 

The  Act  requires  that  the  initial 
Proposed  National  List  and  subsequent 
proposed  amendments  to  it  be 
published  in  the  Federal  Register  for 
public  comment. 

How  Long  Can  a  Substance  Appear  on 
the  National  List  and  Will  the  List 
Change? 

The  Act  (7  U.S.C.  6517(e))  requires 
that  substances  appearing  on  the 
National  List  be  reviewed  by  the  NOSB 
and  the  Secretary  at  least  once  every  5 
years  following  implementation  of  the 
NOP.  Once  a  substance  evaluation  is 
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completed  and  a  recommendation  is 
forwarded  to  the  Secretary,  the  NOSB 
will  not  reevaluate  its  decision  within 
the  5  year  period  unless  substantive 
new  information  becomes  available. 

What  Criteria  Does  the  NOSB  Use  to 
Evaluate  Petitioned  Substances? 

The  Act  (7  U.S.C.  6518(m))  requires 
that  the  NOSB  consider  the  following 
criteria  for  each  substance  evaluated: 

(1)  The  potential  of  such  substances 
for  detrimental  chemical  interactions 
with  other  materials  used  in  organic 
farming  systems; 

(2)  The  toxicity  and  mode  of  action  of 
the  substance  and  of  its  breakdown 
products  or  any  contaminants,  and  their 
persistence  and  areas  of  concentration 
in  the  environment; 

(3)  The  probability  of  environmental 
contamination  during  manufacture,  use. 
misuse  or  disposal  of  such  substance; 

(4)  The  effect  of  the  substance  on 
human  health; 

(5)  The  effects  of  the  substance  on 
biological  and  chemical  interactions  in 
the  agroecosystem,  including  the 
substance's  physiological  effects  on  soil 
organisms  (including  the  salt  index  and 
solubility  of  the  soil),  crops  and 
livestock; 

(6)  The  alternatives  to  using  the 
substance  in  terms  of  practices  or  other 
materials;  and, 

(7)  It's  compatibility  with  a  system  of 
sustainable  agriculture. 

How  Does  the  NOSB  Evaluate 
Substances  Such  as  Processing  Aids  or 
Adjuvants? 

In  addition  to  the  criteria  cited  in  the 
Act,  the  NOSB  developed  internal 
guidelines  for  evaluating  processing 
substances  such  as  synthetic  processing 
aids  or  adjuvants  for  inclusion  on  or 
removal  from  the  National  List  diu-ing 
their  February  1999  meeting.  For 
specific  information  about  these 
guidelines,  please  refer  to  the  USDA 
NOP  website:  www.ams.usda.gov/nop/ 
nosbfeb99.html,  or  write  the  Program 
Manager,  National  Organic  Program, 
USDA/AMS/TM/NOP.  Room  2945-So, 
Ag  Stop  0268,  PO  Box  96456, 
Washington,  D.C.  20090-6456.  Phone: 
202/720-3252.  Fax:  202/690-3924.  e- 
mail:  keith.iones@usda.gov. 

VV  hen  Can  the  NOSB  be  Petitioned? 

The  NOSB  can  be  petitioned  at  any 
time  for  substances  not  previously 
evaluated  by  the  NOSB.  For  substances 
receiving  a  prior  recommendation  by 
the  NOSB  restricting  or  prohibiting  its 
use,  a  petition  may  be  filed  only  when 
significant  new  information  may  alter 
the  established  NOSB  recommendation. 
However,  the  NOSB  and  the  NOP 


expects  that  amending  the  National  List 
will  be  a  continuous  process.  For 
instance,  the  National  List  may  need  to 
be  amended  to  accommodate 
development  of  new  substances  or 
technologies  in  organic  production  or 
handling  of  foods.  Recommendations  to 
amend  the  National  List  result  from  the 
review  and  deliberatiop  of  the  TAP 
reports  and  other  information  by  the 
NOSB  Committees  (Crop,  Livestock, 
Processing  or  Materials).  These 
committees  forward  their 
recommendations  to  the  entire  NOSB 
which  considers,  then  accepts,  modifies 
or  rejects  these  recommendations  during 
scheduled  public  meetings  or 
conferences  conducted  periodically,  as 
needed. 

Who  Can  Submit  a  Petition? 

Any  person  may  submit  a  petition. 
Each  substance  to  be  evaluated  must  be 
submitted  in  a  separate  petition. 

To  Whom  Should  a  Petition  be 
Submitted? 

Petitions  should  be  submitted  in 
duplicate  to:  National  Organic 
Standards  Board,  c/o  Robert  Pooler, 
Agricultural  Marketing  Specialist, 
USDA/AMS/TM/NOP,  Room  2510-So., 
Ag  Stop  0268,  P.O.  Box  96456. 
Washington,  D.C.  20090-6456.  Phone: 
202/720-3252.  Fax:  202/205-7808.  e- 
mail:  nlpetition@usda.gov. 

What  Are  the  Substances  for  Which  a 
Petition  May  be  Submitted? 

Only  single  substances  or  ingredients 
may  be  petitioned  for  evaluation. 
Formulated  products  cannot  appear  on 
the  National  List.  Substances  that 
appear  on  USDA's  current  Proposed 
National  List.  65  Fed.  Reg.  13626-1 3628 
(2000).  should  not  he  petitioned  for 
inclusion  on  the  National  List. 

What  Infonnation  Has  to  be  Included  in 
the  Petition? 

A  petition  seeking  evaluation  of  a 
substance  must  indicate  within  which 
of  the  following  categories  the  substance 
is  being  petitioned  for  inclusion  on  or 
removal  from  the  National  List: 

(1)  Synthetic  substance's  allowed  for 
use  in  organic  crop  production; 

(2)  Nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production; 

(3)  Synthetic  substances  allowed  for 
use  in  organic  livestock  production; 

(4)  Nonsynthetic  substances 
prohibited  for  use  in  organic  livestock 
production;  and 

(5)  Nonagricxdtiual  (nonorganic) 
substances  allowed  in  or  on  processed 
products  labeled  as  "organic"  or  "made 
with  organic  (specified  ingredients)." 


The  petition  must  also  include,  as 
applicable,  the  following  information: 

1.  The  substance's  common  name. 

2.  The  manufacturer's  name,  address 
and  telephone  number. 

3.  The  intended  or  ciurent  use  of  the 
substance  such  as  use  as  a  pesticide, 
animal  feed  additive,  processing  aid, 
nonagricultural  ingredient,  sanitizer  or 
disinfectant. 

4.  A  list  of  the  crop,  livestock  or 
handling  activities  for  which  the 
substance  will  be  used.  If  used  for  crops 
or  livestock,  the  substance's  rate  and 
method  of  application  must  be 
described.  If  used  for  handling 
(including  processing),  the  substance's 
mode  of  action  must  be  described. 

5.  The  source  of  the  substance  and  a 
detailed  description  of  its 
manufactimng  or  processing  procedures 
from  the  basic  component(s)  to  the  final 
product.  Petitioners  with  concerns  for 
confidential  business  infonnation  can 
follow  the  guidelines  in  the  Instructions 
for  Submitting  Confidential  Business 
Information  (CBI)  Usted  in  #13. 

6.  A  summeuy  of  any  available 
previous  reviews  by  State  or  private 
certification  programs  or  other 
organizations  of  the  petitioned 
substance. 

7.  Information  regarding  EPA,  FDA, 
and  State  regulatory  authority 
registrations,  including  registration 
niunbers. 

8.  The  Chemical  Abstract  Service 
(CAS)  number  or  other  product  numbers 
of  the  substance  and  labels  of  products 
that  contains  the  petitioned  substance. 

9.  The  substance's  physical  properties 
and  chemical  mode  of  action  including 
(a)  chemical  interactions  with  other 
substances,  especially  substances  used 
in  organic  production;  (b)  toxicity  and 
environmental  persistence;  (c) 
environmental  impacts  from  its  use  or 
manufacture:  (d)  effects  on  human 
health;  and.  (e)  effects  on  soil 
organisms,  crops,  or  livestock. 

10.  Safety  information  about  the 
substance  including  a  Material  Safety 
Data  Sheet  (MSDS)  and  a  substance 
report  from  the  National  Institute  of 
Environmental  Health  Studies. 

11.  Research  information  about  the 
substance  which  includes 
comprehensive  substance  research 
reviews  and  research  bibliographies, 
including  reviews  and  bibliographies 
which  present  contrasting  positions  to 
those  presented  by  the  petitioner  in 
supporting  the  substance's  inclusion  on 
or  removal  from  the  National  List. 

12.  A  "Petition  Justification 
Statement"  which  provides  justification 
for  one  of  the  following  actions 
requested  in  the  petition: 
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When  petitioning  for  the  inclusion  of 
a  synthetic  substance  on  the  National 
List,  the  petition  should  state  why  the 
synthetic  substance  is  necessary  for  the 
production  or  handling  of  an  organic 
product.  The  petition  should  also 
describe  the  nonsynthetic  substances  or 
alternative  cultural  methods  that  could 
be  used  in  place  of  the  petitioned 
synthetic  substance.  Additionally,  the 
petition  should  summarize  the 
beneficial  effects  to  the  envirorunent, 
human  health,  or  farm  ecosystem  from 
use  of  the  synthetic  substance  that 
support  the  use  of  it  instead  of  the  use 
of  a  nonsynthetic  substance  or 
alternative  cultiual  methods. 

When  petitioning  for  the  removal  of  a 
synthetic  substance  from  the  National 
List  the  petition  must  state  why  the 
synthetic  substance  is  no  longer 
necessary  or  appropriate  for  the 
production  or  handling  of  an  organic 
product. 

When  petitioning  for  the  inclusion  on 
the  National  List  of  a  nonsynthetic  or 
nonagricultural  substance  as  a 
prohibited  substance  the  petition  must 
state  why  the  nonsynthetic  or 
nonagricultural  substance  should  not  be 
permitted  in  the  production  or  handling 
of  an  organic  product. 

When  petitioning  for  the  removal 
from  the  National  List  of  a  nonsynthetic 
or  nonagricultural  substance  as  a 
prohibited  substance  the  petition  must 
state  why  the  nonsynthetic  or 
nonagricultural  substance  should  be 
permitted  in  the  production  or  handling 
of  an  organic  product. 

13.  A  Commercial  Confidential 
Information  Statement  which  describes 
the  specific  required  information 
contained  in  the  petition  that  is 
considered  to  be  Confidential  Business 
Information  (CBI)  or  confidential 
commercial  information  and  the  basis 
for  that  determination.  Petitioners 
should  limit  their  submission  of 
confidential  information  to  that  needed 
to  address  the  areas  for  which  this 
notice  requests  information.  Instructions 
for  submitting  CBI  to  the  National  List 
Petition  process  are  presented  in  the 
instructions  below: 

(a)  Financial  or  commercial 
information  the  applicant  does  not  want 
disclosed  for  competitive  reasons  can  be 
claimed  as  CBI.  Applicants  must  submit 
a  virritten  justification  to  support  each 
claim. 

fb)  "Trade  secrets"  (information 
relating  to  the  production  process,  such 
as  formulas,  processes,  quality  control 
tests  and  data,  and  researcl^ 
methodology)  may  be  claimed  as  CBI. 
This  information  must  be  (1) 
commercially  valuable,  (2)  used  in  the 


applicant's  business,  and  (3)  maintained 
in  secrecy. 

(c)  Each  page  containing  CBI  material 
must  have  "CBI  Copy"  marked  in  the 
upper  right  comer  of  the  page.  In  the 
right  margin,  mark  the  CBI  information 
with  a  bracket  and  "CBI." 

(d)  The  CBI-deleted  copy  should  be  a 
facsimile  of  the  CBI  copy,  except  for 
spaces  occiuring  in  the  text  where  CBI 
has  been  deleted.  Be  sure  that  the  CBI- 
deleted  copy  is  paginated  the  same  as 
the  CBI  copy.  (The  CBI-deleted  copy  of 
the  application  should  be  made  from  the 
same  copy  of  the  application  which 
originally  contained  CBI.)  Additional 
material  (transitions,  paraphrasing,  or 
generic  substitutions,  etc.)  should  not  be 
included  in  the  CBI-deleted  copy. 

(e)  Each  page  with  CBI-deletions 
should  be  marked  "CBI-deleted"  at  the 
upper  right  comer  of  the  page.  In  the 
right  margin,  mark  the  place  where  the 
CBI  material  has  been  deleted  with  a 
bracket  and  "CBI-deleted." 

(f)  If  several  pages  are  CBI-deleted,  a 
single  page  designating  the  numbers  of 
deleted  pages  may  be  substituted  for 
blank  pages.  (For  example,  "pages  7 
through  10  have  been  CBI-deleted.") 

(g)  All  published  references  that 
appear  in  the  CBI  copy  should  be 
included  in  the  reference  list  of  the  CBI- 
deleted  copy.  Published  information 
usually  cannot  be  claimed  as 
confidential. 

However,  the  National  List  substance 
evaluations  vdll  involve  a  public  and 
open  process.  Nonconfidential 
information  will  be  available  for  public 
inspection. 

The  NOP  Program  Manager  may 
request  additional  information  from  the 
petitioner  following  receipt  of  the 
petition. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  Pubhc  Law  44 
U.S.C.  3501  et  seq.,  the  information 
collection  requirements  contained  in 
this  notice  have  been  previously 
approved  by  0MB  and  were  assigned 
0MB  control  nxmiber  0581-0181. 

Authority:  7  U.S.C.  6501-6522. 
Dated:  July  7,  2000. 
Sharon  Bomer  Lauritsen, 

Acting  Deputy  Administrator,  Transportation 

and  Marketing. 

(FR  Doc.  00-17689  Filed  7-12-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13CFR  Part  123 

Mllttary  Reservist  Economic  injury 

Disaster  Loans 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  With  this  document.  SBA 
proposes  to  amend  its  Disaster  Loan 
Program  regulations  to  implement  a  new 
program  authorized  by  the  Veterans 
Entrepreneurship  and  Small  Business 
Development  Act  of  1999.  Under  this 
new  program,  SBA  would  make  a  low 
interest,  fixed  rate  loan  available  to  a 
small  business  employing  a  military 
reservist  if  that  reservist  is  called  up  to 
active  military  duty  during  a  period  of 
military  conflict  and  if  he  or  she  is  an 
essential  employee  critical  to  the 
success  of  the  business'  daily  operation. 
DATES:  Submit  comments  on  or  before 
August  14,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  Bernard  Kulik,  Associate 
Administrator,  Office  of  Disaster 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Mitchell,  Deputy  Associate 
Administrator,  Office  of  Disaster 
Assistance,  202-205-6734. 
SUPPLEMENTARY  INFORMATION:  SBA 
proposes  adding  Disaster  Loan  Program 
regulations  to  implement  the  Military 
Reservist  Economic  Injury  Disaster  Loan 
Program  ("program").  This  rule 
proposes  the  program's  requirements, 
apphcation  and  loan  approval  process. 

■The  Military  Reservist  Economic 
Injury  Disaster  Loan  Program  was 
authorized  by  Public  Law  106-50, 
enacted  on  August  17,  1999.  The 
program  will  allow  SBA  to  make 
economic  injury  disaster  loans  (EIDL)  to 
small  businesses  employing  military 
reservists  if  those  employees  are  called 
up  to  active  duty  diuing  a  period  of 
military  conflict  (call-up)  and  those 
employees  are  essential  to  the  success  of 
the  small  businesses'  daily  operations. 

Under  this  proposed  rule,  to  qualify 
for  the  Mihtary  Reservist  EIDL,  a 
business  would  be  required  to  show  that 
the  call-up  of  an  essential  employee  has 
caused  or  will  cause  the  business 
substantial  economic  injury.  The 
interest  rate  for  a  Military  Reservist 
EIDL  would  be  the  same  as  for  other 
EIDL  assistance.  At  the  present  time  the 
statutory  interest  rate  may  not  exceed  4 
percent.  SBA  calculates  interest  rates 
quarterly,  which  could  result  in  a  lower 
rate  in  the  future,  but  SBA  proposes  that 
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the  interest  rate  at  the  time  the  Military 
Reservist  EIDL  application  is  filed 
would  be  the  fixed  rate  for  the  entire 
term  of  the  loan. 

Section  123.500  contains  program 
definitions  conforming  with  those  in 
PubUc  Law  106-50. 

Section  123.501  sets  out  the  proposed 
program  eligibility  requirements 
including  a  reference  to  an  "eligible 
small  business  as  defined  in  1 3  CFR  Part 
121."  While  Public  Law  106-50 
describes  an  eligible  or  "qualified 
borrower"  as  a  small  business  that 
"employs"  an  eligible  reservist. 
Congress"  intent  was  that  this  program 
also  include  assistance  to  a  small 
business  sole  proprietor  who  is  an 
essential  employee.  See  S.  Rep.  No.254, 
106th  Cong.,  1st  Sess.  4  (1999). 
Therefore,  SB  A  proposes  to  include 
such  a  category  in  the  program 
eligibility  requirements.  In  addition, 
this  section  includes  the  legislative 
requirement  that  the  program  apply 
only  to  military  conflicts  occiirring  or 
ending  on  or  after  March  24, 1999. 

Under  §  123.502  of  this  proposed  rule, 
a  small  business  would  not  be  eligible 
to  apply  for  a  Military  Reservist  EIDL  if 
it  is  an  enterprise  included  in  any  of  the 
categories  described  in  §§  123.101, 
123.201,  and  123.301  of  this  part.  These 
sections  include  general  ineligibility 
categories  applying  to  all  EIDL 
assistance.  For  example,  a  business 
would  not  be  eligible  if  a  principal 
owner  of  the  business  had  been 
convicted,  during  the  year  preceding  its 
application  for  a  Military  Reservist 
EIDL,  of  a  felony  diuing  and  in 
connection  with  a  riot  or  civU  disorder. 
Another  example,  a  business  woidd  not 
be  eligible  if  it  is  an  agricultiual 
enterprise  as  defined  in  §  123.201  of  this 
part. 

Under  §  123.503  of  this  regulation,  a 
business  could  not  apply  for  a  MUitary 
Reservist  EIDL  in  anticipation  of  a  call- 
up  to  active  duty.  It  could  only  apply 
during  a  period  beginning  on  the  date 
the  essential  employee  receives  a  call- 
up  order  and  ending  90  days  after  the 
date  the  employee  is  discharged  or 
released  from  active  duty.  The  call-up  of 
the  essential  employee  would  be  the 
basis  that  triggers  SBA's  assistance 
imder  this  program. 

Under  proposed  §  123.504,  the 
business  must  submit  a  copy  of  the 
reservist's  call-up  orders  to  show 
compUance  with  the  statutory 
requirements  described  above.  Also 
under  this  section,  as  a  part  of  the 
application,  the  business  owner  must 
certify  that  the  reservist  is  an  essential 
employee  and  must  detail  the 
employee's  duties  and  responsibiUties. 
In  addition,  the  employee  must  indicate 


in  writing  whether  he  or  she  concurs 
with  such  assessment.  The  apphcation 
must  also  support  a  determination  by 
SBA  that  the  essential  employee's 
absence  will  result  in  substantial 
economic  injury  to  the  business. 

SBA  recognizes  that  the  owner  of  a 
small  business  may  be  an  essential 
employee  of  that  business  and  may  be 
called  up  and  start  active  duty  before 
applying  for  a  Military  Reservist  EIDL. 
Accordingly,  SBA  proposes  that  it 
would  accept  a  program  application 
fi-om  a  representative  of  the  reservist  if 
that  representative  has  power  of 
attorney  to  act  on  the  behalf  of  the 
reservist  for  such  matters. 

SBA  proposes  to  offer  this  program,  in 
part,  to  support  individuals  who  choose 
to  serve  the  United  States  as  military 
reservists.  These  individuals  should  not 
be  put  in  a  position  where  a  call  to 
military  service  jeopardizes  their 
employment  situation.  Therefore,  under 
this  proposed  rule,  SBA  would  require 
that  the  business  offer  the  essential 
employee  the  same  or  similar  job  upon 
return  from  active  duty. 

Under  proposed  §  123.506,  an  eligible 
small  business  may  borrow  from  SBA 
up  to  $1,500,000  necessary  to  meet  its 
obligations  as  they  mature,  pay  its 
ordinary  and  necessary  expenses,  and 
enable  it  to  market,  produce  or  provide 
products  or  services  ordinarily 
marketed,  produced,  or  provided  by  the 
business,  which  caimot  be  done  as  a 
resxilt  of  the  essential  employee's  active 
military  service.  This  amoimt  may  not 
exceed  the  amotuit  of  working  capital 
the  business  could  have  generated  had 
the  call-up  not  occiuxed.  It  may  not 
include  amoimts  the  business,  together 
with  its  affiliates  and  principal  owners, 
coidd  provide  without  imdue  hardship. 
SBA  may  consider  waiving  this  loan 
limit  if  it  determines  that  the  conditions 
identified  in  §  123.507  are  satisfied. 

Under  §  123.509,  this  rule  proposes 
prohibitions  on  the  use  of  loan 
proceeds.  For  example,  EIDL  funds 
could  not  be  used  to: 

(1)  Refinance  debt  which  the  business 
incurred  before  the  call  up  of  the 
essential  employee, 

(2)  Make  payments  on  loans  owned  by 
SBA  or  another  federal  agency  or  a 
Small  Business  Investment  Company 
licensed  under  the  Small  Business 
Investment  Act, 

(3)  Pay  any  obligations  resulting  from 
a  tax  penalty  or  any  non-tax  criminal 
fine,  or  penalty  for  non-compliance  with 
a  law,  regulation,  or  order  of  a  federal, 
state,  regional,  or  local  agency  or  similar 
matter, 

(4)  Repair  physical  damage,  or 

(5)  Pay  dividends  or  other 
disbiu^ements  to  owners,  partners. 


officers  or  stockholders,  except  for 
reasonable  remuneration  directly  related 
to  their  performance  of  services  for  the 
business. 

Compliance  With  Executive  Orders 
12866,  12988.  13132,  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601-«12|.  and 
the  Paperwork  Reduction  Act  (44 
U.S.C.  Ch.  35) 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  as  a 
"significant"  regulatory  action  imder 
Executive  Order  12866. 

SBA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiUty 
Act,  5  U.S.C.  601-612.  Since  October, 
1997,  only  19,592  military  reservists 
have  been  called  up  for  active  duty. 
This  figure  averages  just  under  10,000 
call-ups  per  year.  Further,  52  percent  of 
the  non-farm  workforce  of  this  country 
is  employed  by  businesses  that  employ 
500  or  fewer  persons.  Applying  this 
percentage  to  the  average  number  of 
call-ups  for  the  past  years  indicates  that 
5,200  of  the  call-ups  affected  non-farm 
businesses  with  less  than  500 
employees.  Of  this  figure,  SBA  estimates 
that  30  percent  of  these  individuals  may 
be  essential  employees  This  results  in 
an  estimate  of  approximately  1.590 
businesses  that  could  be  affected  by  this 
proposed  rule.  SBA  does  not  believe 
that  this  is  a  substantial  number  of  small 
businesses.  Furthermore,  SBA  has  taken 
steps  to  simplify  the  loan 
docxunentation  process  for  small 
business  owners  and  permits  small 
business  owners  to  self-certify  the 
designation  of  essential  employees. 
These  steps  will  substantially  reduce 
any  economic  impact  on  small  business 
owners  applying  for  assistance. 

For  the  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  ch.  35,  SBA 
has  submitted  the  Military  Reservist 
Economic  Injury  Disaster  Loan  Program 
Loan  Application  (application)  to  OMB 
for  review.  SBA  is  requesting  that  OMB 
approves  or  disapproves  of  this 
collection  of  information  30  days  after 
submission.  This  application  would 
allow  small  businesses  to  apply  for 
MiUtar>'  Reservist  EIDLs  and  would 
provide  SBA  with  the  information 
necessary  to  evaluate  applicants.  The 
application  would  request  such 
information  as  name,  address,  type  of 
business,  management  information, 
organization  t>'pe,  name  of  essential 
employee  who  is  a  military  reservist 
employed  by  the  small  business, 
explanation  of  the  designation  of  the 
employee  as  "essential"  and  financial 
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information  to  permit  SBA  to  determine 
repayment  ability. 

The  applicant  would  complete  an 
application  each  time  it  applies  for  a 
Military  Reservist  Economic  Injury 
Disaster  Loan.  SBA  estimates  that  the 
time  necessary  to  complete  an 
application  for  the  Military  Reservist 
Economic  Injury  Disaster  Loan  Program 
would  average  2  hoiu-s. 

In  addition,  SBA  is  proposing  to 
collect  ordinary  and  usual  financial 
statements  before  making  subsequent 
loan  disbursements  under  the  Military 
Reservist  EIDL  Program  (see  §  123.511). 
This  information  will  allow  SBA  to 
assess  the  continued  need  for 
disbursements  under  this  program. 

SBA  is  seeking  comments  on:  (a) 
Whether  the  information  SBA  proposes 
to  collect  is  necessary  for  the  proper 
performance  of  this  program,  (b)  the 
accuracy  of  the  burden  estimate  (time 
estimated  to  complete  the  application), 
(c)  ways  to  minimize  the  burden 
estimate,  and  (d)  ways  to  enhance  the 
quality  of  the  information  being 
collected.  Please  send  comments 
regarding  this  proposed  collection  to 
David  Rostker,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503,  and 
to  Bernard  Kulik,  Associate 
Administrator,  Office  of  Disaster 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416. 

For  purposes  of  Executive  Order 
13132.  SBA  has  determined  that  this 
proposed  riile  has  no  federalism 
implications. 

For  purposes  of  Executive  Order 
12988,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
to  be  in  accordance  with  the  standards 
set  forth  in  section  3  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs — 
business,  Reporting  and  recordkeeping 
requirements,  Small  businesses. 

For  the  reasons  stated  in  the 
preamble.  SBA  amends  13  CFR  part  123 
as  follows: 

PART  123— DISASTER  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(b), 
636(c)  and  636(f);  Pub.  L.  102-395,  106  Stat. 
1828,  1864;  Pub.  L.  103-75,  107  Stat.  739; 
Pub.  L.  106-50,  113  Stat.  233. 

2.  In  part  123  add  the  designated 
centerheading  "Military  Reservist 
Economic  Injury  Disaster  Loans"  and 


§§  123.500  through  123.512  to  read  as 
follows: 

Military'  Reservist  Economic  Injury 
Disaster  Loans 

Sec. 

123.500  Definitions. 

123.501  When  is  your  business  eligible  to 
apply  for  a  Military  Reservist  Economic 
Injury  EKsaster  Loan  (EIDL)? 

123.502  When  is  your  business  ineligible  to 
apply  for  a  Military  Reservist  EIDL? 

123.503  When  can  you  apply  for  a  Military 
Reservist  EIDL? 

123.504  How  do  vou  apply  for  a  Military 
Reservist  EIDL? 

123.505  What  if  you  are  both  an  essential 
employee  and  the  owner  of  the  small 
business  and  you  started  active  duty 
before  applying  for  a  Military  Reservist 
EIDL? 

123.506  How  much  can  you  borrow  under 
the  Military  Reservist  EIDL  Program? 

123.507  Under  what  circumstances  will 
SBA  consider  waiving  the  $1.5  miUion 
loan  limit? 

123.508  How  can  you  use  Military  Reservist 
EIDL  funds? 

123.509  What  can't  you  use  Military 
Reservist  EIDL  funds  for? 

123.510  What  if  you  don't  use  your  Military 
Reservist  EIDL  funds  as  authorized? 

123.511  How  will  SBA  disburse  Military 
Reservist  EIDL  funds? 

123.512  What  is  the  interest  rate  on  a 
Military  Reservist  EIDL? 

Military  Reservist  Economic  Injury 
Disaster  Loans 

§123.500     Definitions. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in 
§§  123.500  through  123.512. 

(a)  Essential  employee  is  an 
individual  (whether  or  not  an  owner  of 
a  small  business)  whose  managerial  or 
technical  expertise  is  critical  to  the 
successful  day-to-day  operations  of  a 
small  business. 

(b)  Military  reservist  is  a  member  of  a 
reserve  component  of  the  Armed  Forces 
ordered  to  active  duty  during  a  period 
of  military  conflict. 

(c)  Period  of  military  conflict  means: 

(1)  A  period  of  war  declared  by  the 
Congress, 

(2)  A  period  of  national  emergency 
declared  by  the  Congress  or  by  the 
President,  or 

(3)  A  period  of  contingency  operation, 
as  defined  in  10  U.S.C.  101(a). 

(d)  Principal  oivneris  a  person,  legal 
entity  or  affiliate(s)  which  owns  20 
percent  or  more  of  the  small  business. 

(e)  Substantial  economic  injury  me^ns 
an  economic  harm  to  the  small  business 
such  that  it  caimot: 

(1)  Meet  its  obligations  as  they 
matiue, 

(2)  Pay  its  ordinary  and  necessary 
operating  expenses,  or 


(3)  Market,  produce  or  provide  a 
product  or  service  ordinarily  marketed, 
produced  or  provided  by  the  business. 
Loss  of  anticipated  profits  or  a  drop  in 
sales  is  not  considered  substantial 
economic  injury  for  this  purpose. 

§  1 23.501  When  is  your  business  eligible 
to  apply  for  a  Military  Reservist  Economic 
Injury  Disaster  Loan  (EIDL)? 

Your  business  is  eligible  to  apply  for 
a  Military  Reservist  EIDL  if: 

(a)  It  is  a  small  business  as  defined  in 
13  CFR  part  121, 

(b)  The  owner  of  the  business  is  a 
military  reservist  and  an  essential 
employee  or  the  business  employs  a 
military  reservist  who  is  an  essential 
employee, 

(c)  The  essential  employee  has  been 
called-up  to  active  military  duty  during 
a  period  of  military  conflict  existing  on 
or  after  March  24,  1999,  and 

(d)  The  business  has  suffered  or  is 
likely  to  suffer  substantial  economic 
injiuy  as  a  result  of  the  absence  of  the 
essential  employee. 

§  1 23.502    When  is  your  business  ineligible 
to  apply  for  a  Military  Reservist  EIDL? 

Yoiu'  business  is  ineligible  for  a 
Military  Reservist  EIDL  if  it,  together 
with  its  affiliates,  is  subject  to  any  of  the 
following  conditions: 

(a)  Any  of  your  business'  principal 
owners  has  been  convicted,  during  the 
past  year,  of  a  felony  during  and  in 
coimection  with  a  riot  or  civil  disorder; 

(b)  You  have  assumed  the  risk 
associated  with  employing  the  miUtary 
reservist,  as  determined  by  SBA  (for 
example,  hiring  the  "essential 
employee"  after  the  employee  has 
received  call-up  orders  or  been  notified 
that  they  are  imminent); 

(c)  Any  of  your  business'  principal 
owners  is  presently  incarcerated,  or  on 
probation  or  parole  following  conviction 
of  a  serious  criminal  offense; 

(d)  Your  business  is  an  agricultural 
enterprise.  Agricultural  enterprise 
means  a  business  primarily  engaged  in 
the  production  of  food  and  fiber, 
ranching  and  raising  of  livestock, 
aquaculture  and  all  other  farming  and 
agriculture-related  industries.  (See  13 
CFR  121.107,  "How  does  SBA 
determine  a  concern's  'primary 
industry'?")  Sometimes  a  business  is 
engaged  in  both  agricultural  and  non- 
agricultural  business  activities.  U  the 
primary  business  activity  of  the 
business  is  not  an  agricultural 
enterprise,  it  may  apply  for  a  Military 
Reservist  EIDL,  but  loan  proceeds  may 
not  be  used,  directly  or  indirectly,  for 
the  benefit  of  the  agriculttiral 
enterprises. 

(e)  Your  business  is  engaged  in  any 
illegal  activity; 
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(f)  Your  business  is  a  government 
owned  entity  (except  for  a  business 
owned  or  controlled  by  a  Native 
American  tribe): 

(g)  Your  business  presents  live 
performances  of  a  prurient  sexual  nature 
or  derives  directly  or  indirecdy  more 
than  insignificant  gross  revenue  through 
the  sale  of  products  or  services  or 
through  the  presentation  of  any 
depictions  or  displays,  of  a  prurient 
sexual  natiu'e; 

(h)  Your  business  is  engaged  in 
lending,  multi-level  sales  distribution, 
speculation,  or  investment  (except  for 
real  estate  investment  with  property 
held  for  commercial  rental); 

(i)  Your  business  is  a  non-profit  or 
charitable  concern; 

(j)  Your  business  is  a  consiuner  or 
marketing  cooperative; 

(k)  Your  business  is  not  a  small 
business  concern; 

(1)  Your  business  derives  more  than 
one-third  of  its  gross  annual  revenue 
from  legal  gambling  activities; 

(m)  Your  business  is  a  loan  packager 
which  earns  more  than  one-third  of  its 
gross  annual  revenue  from  packaging 
SBA  loans; 

(n)  One  of  several  of  your  business' 
principal  activities  is  teaching, 
instructing,  counseling,  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secvdar 
setting;  or 

(o)  Your  business'  principal  activity  is 
political  or  lobbying  activities. 

§  1 23  503     When  can  you  apply  for  a 
Military  Reservist  EIOL? 

Your  small  business  can  apply  for  a 
Military  Reservist  EIDL  any  time 
beginning  on  the  date  your  essential 
employee  receives  official  call-up  orders 
and  ending  90  days  after  the  date  the 
essential  employee  is  discharged  or 
released  from  active  duty. 

§  1 23.504     How  do  you  apply  fof  a  Military 
Reservist  EIDL? 

To  apply  for  a  Military  Reservist  EIDL 
you  must  complete  a  SBA  Military 
Reservist  EIDL  application  package 
(SBA  Form  5R  and  supporting 
documentation)  including: 

(a)  A  copy  of  the  essential  employee's 
official  call-up  orders  for  active  duty 
showing  the  date  of  call  up,  and  if 
known,  the  date  of  release  from  active 
duty; 

(b)  A  statement  from  the  business 
owner  that  the  reservist  is  essential  to 
the  successful  day-to-day  operations  of 
the  business  (detailing  the  employee's 
duties  and  responsibilities  and 
explaining  why  these  duties  and 
responsibilities  can't  be  completed  in 
the  essential  employee's  absence); 


(c)  A  certification  by  the  essential 
employee  supporting  that  he  or  she 
concurs  with  die  business  owner's 
statement  as  described  in  paragraph  (b) 
of  this  section; 

(d)  A  written  explanation  and 
financial  estimate  of  how  the  call-up  of 
the  essential  employee  has  or  will  result 
in  economic  injury  to  your  business; 

(e)  The  steps  your  business  is  taking 
to  alleviate  the  economic  injury;  and 

(f)  The  business  owners'  certification 
that  the  essential  employee  will  be 
offered  the  same  or  a  similar  job  upon 
the  employee's  return  from  active  duty. 

§  123.505    What  if  you  are  botti  an  essential 
employee  and  the  owner  of  the  smalt 
business  and  you  started  active  duty  beiore 
applying  (or  a  Military  Reservist  EIDL? 

If  you  are  both  an  essential  employee 
and  the  owner  of  the  small  business  and 
you  started  active  duty  before  applying 
for  an  Military  Reservist  EIDL,  a  person 
who  has  a  power  of  attorney  with  the 
authority  to  borrow  and  make  other 
related  commitments  on  your  behalf, 
may  complete  and  submit  the  EIDL  loan 
application  package  for  you. 

§123  506     How  much  can  you  borrow 
under  the  Military  Reservist  EIDL  Program? 

You  can  borrow  a  total  loan  amount 
of  up  to  $1.5  million  until  normal 
operations  resume  regardless  of  the 
number  of  essential  employees  called  to 
active  duty.  You  can't  borrow  more  than 
the  amovmt  of  working  capital  your 
business  could  have  generated  had  the 
essential  employee  not  been  called  to 
active  duty. 

§  123.507    Under  what  circumstances  wilf 
SBA  consider  waiving  the  SI  .5  million  loan 
limit? 

SBA  will  consider  waiving  the  $1.5 
million  dollar  limit  if  you  can  certify  to 
the  following  conditions  and  SBA 
approves  of  such  certification  based  on 
the  information  supplied  in  your 
application: 

(a)  Your  small  business  is  a  major 
sovuce  of  employment.  A  major  source 
of  employment: 

(1)  Employs  10  percent  or  more  of  the 
work  force  within  the  commuting  area 
of  the  geographically  identifiable 
community  (no  larger  than  a  county)  in 
which  the  business  employing  the 
essential  employee  is  located,  provided 
that  the  commuting  area  does  not 
extend  more  than  50  miles  from  such 
community;  or 

(2)  Employs  5  percent  of  the  work 
force  in  an  industry  within  such 
commuting  area  and,  if  the  small 
business  is  a  non-manufacturing  small 
business,  employs  no  less  than  50 
employees  in  the  same  commuting  area, 
or  if  the  small  business  is  a 


manufacturing  small  business,  employs 
no  less  than  150  employees  in  the 
commuting  area;  or 

(3)  Employs  no  less  than  250 
employees  within  such  commuting  area; 

(d)  Your  small  business  is  in 
imminent  danger  of  going  out  of 
business  as  a  result  of  one  or  more 
essential  employees  being  called  up  to 
active  duty  during  a  period  of  military 
conflict,  and  a  loan  in  excess  of  $1.5 
million  is  necessary  to  reopen  or  keep 
open  the  small  business;  and 

(c)  Ycut  small  business  has  used  all 
reasonably  available  funds  from  the 
small  business,  its  affiliates,  its 
principal  owners  and  al!  available  credit 
elsewhere  to  alleviate  the  small 
business'  economic  injury.  Credit 
elsewhere  means  that  SBA  believes  your 
small  business,  its  affiliates  and 
principal  owners  could  obtain  financing 
from  non-Federal  sources  on  reasonable 
terms  given  your  available  cash  flow 
and  disposable  assets. 

§  1 23.508    How  can  you  use  Military 
Reservist  EIDL  funds? 

Your  small  business  can  use  Military 
Reservist  EIDL  to: 

(a)  Meet  obligations  as  they  mature, 

(b)  Pay  ordinary  and  necessary 
operating  expenses,  or 

(c)  Enable  the  business  to  market, 
produce  or  provdde  products  or  services 
ordinarily  marketed,  produced,  or 
provided  by  the  business,  which  cannot 
be  done  as  a  result  of  the  essential 
employee's  military  call-up. 

§  123.509     What  can  t  you  use  Military 
Reservist  EIDL  funds  for? 

'lour  small  business  can  not  use 
Militarv  Reservist  EIDL  funds  for 
purposes  described  in  13  CFR 
123.303(b)  (See  §  123.303,  "How  can  my 
business  spend  my  economic  injury 
disaster  loan?"). 

§123.510    What  if  you  don't  use  your 
Military  Reservist  EIDL  funds  as 
authorized? 

If  your  small  business  does  not  use 
Military  Reservist  EIDL  funds  as 
authorized  by  §  123.509,  then  §  123.9 
applies  (See  §  123.9.  "What  happens  if 
I  don't  use  loan  proceeds  for  the 
intended  piupose?"). 

§  1 23.51 1     How  will  SBA  disburse  Military 
Reservist  EIDL  funds? 

SBA  will  disburse  your  funds  in 
quarterly  installments  (unless  otherwise 
specified  in  yuur  loan  authorization 
agreement)  based  (in  a  continued  need 
as  demonstrated  by  comparative 
financial  information.  On  or  about  30 
days  before  your  scheduled  fund 
disbursement,  SBA  will  request 
ordinary  and  usual  financial  statements 
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(including  balance  sheets  and  profit  and 
loss  statements).  Based  on  this 
information,  SBA  will  assess  your 
continued  need  for  disbursements  under 
this  program.  Upon  making  such 
assessment,  SBA  will  notify  you  of  the 
status  of  future  disbursements. 

§  123.512     What  is  the  interest  rate  on  a 
Military  Reservist  EIDL? 

The  interest  rate  on  a  Military 
Reservist  EIDL  will  be  4  percent  per 
annum  or  less.  SBA  will  publish  the 
mterpst  rate  quarterly  in  the  Federal 
Register. 

Dated:  Jime  30,  2000. 
Aida  Alvarez, 

Administrator. 

[FR  Doc.  00-17560  Filed  7-12-00;  8:45  amj 

BILLING  CODE  8025-0  l-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  1 
[Docket  No.  FAA-2000-7623] 

Review  of  Existing  Regulations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Review  of  regulations;  request 
for  comments. 

SUMMARY:  This  notice  invites  you,  as  a 
member  of  the  public,  to  tell  us,  the 
FAA,  which  regulations  now  in  effect 
you  believe  we  should  amend, 
eliminate,  or  simplify.  We  are 
publishing  this  notice  in  response  to 
Presidential  Executive  Order  No.  12866, 
directing  certain  Federal  agencies  to 
periodically  review  their  regulations. 
We  need  to  ensure  that  they  are 
consistent  with  statutory  authority  and 
are  in  the  public  interest.  Your 
comments  will  assist  us  in  conducting 
this  review  and  in  determining  what 
actions  we  should  take,  if  any. 
DATES:  Comments  should  be  submitted 
on  or  before  October  11,  2000. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  in  duplicate  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  [FAA-2000-76231.  400 
Seventh  Street.  SW.,  Room  Plaza  401, 
Washington.  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  hitemet  address:  htpp;// 
dms.dot.gov.  Commenters  who  wish  to 
file  conmients  electronically  should 


follow  the  instructions  on  the  DMS  web 
site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson,  ARM-24,  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-9678.  facsimile  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  In  recent 
year:,,  the  F.Ai\  conducted  several 
regidatory  reviews.  In  his  1992  State  of 
the  Union  address,  then-President  Bush 
called  for  a  90-day  moratorium  on  and 
review  of  Federal  regulations.  We 
responded  by  asking  for  public 
comments  on  our  regulatory  program  as 
part  of  that  overall  government  review 
(57  FR  4744,  Feb.  7.  1992).  Based  on 
conunents  we  received,  we  revised  our 
regulatory  agenda. 

In  1994,  we  did  another  public  review 
(59  FR  1362,  Jan.  10,  1994)  responding 
to  recommendations  from  the  National 
Commission  to  Ensure  a  Strong 
Competitive  Airline  Industry.  We  were 
also  responding  to  Vice  President  Gore's 
National  Performance  Review  and* 
acting  on  Department  of  Transportation 
(DOT)  and  FAA  regulatory  initiatives. 
We  initiated  that  review  of  our 
regulations  to  reduce  any  unjustified 
burdens  and  as  a  result  of  that  review 
we  also  revised  our  regulatory  agenda 
and  our  priorities.  At  the  same  time,  we 
announced  a  Regulatory  Review 
Program  to  seek  public  input  every  three 
years  (60  FR  44142,  Aug.  24,  1995). 
After  each  review,  we  published  a 
disposition  of  the  comments. 

The  most  recent  review  in  the  3 -year 
review  cycle  was  announced  in  the 
Federal  Register  on  May  15, 1997  (62 
FR  26894,  May  15,  1997).  As  a  result  of 
the  Review  of  Existing  Rules,  the  FAA 
identified  several  issues  that  it 
determined  would  be  addressed  in 
future  rulemaking  projects  and 
concluded  the  review  with  a  general 
disposition  of  comments  on  October  22, 
1998  (63  FR  565,39.  Oct.  22,  1998). 

Three- Year  Regulator)  Review 
Program;  Request  for  Comments 

As  part  of  this  ongoing  Regulatory 
Review  Program,  you  may  submit  a  total 
of  three  regulations,  in  priority  order, 
that  you  believe  should  be  amended, 
revised,  or  eliminated.  Our  agency's 
goal  is  to  identify  regulations  which 
impose  unjustified  regulatory  burdens 
or  are  no  longer  necessary.  We  also  want 
to  identify  regulations  that  need  to  be 
clarified  or  simplified,  or  overlap, 
duplicate,  or  conflict  with  other 
regulations.  Also,  please  identify  any 
regulations  that  have  a  significant 
economic  burden  on  a  substantial 


number  of  small  entities  that  you 
consider  no  longer  justified. 

To  focus  on  areas  of  greatest  interest, 
and  to  effectively  msmage  FAA 
resources,  we  ask  that  you  limit  your 
comments  to  the  issues  you  consider 
most  urgent,  and  list  them  in  priority 
order.  We  will  review  the  issues 
addressed  by  all  the  commenters  in  light 
of  our  current  regulatory  agenda  (64  FR 
64682,  November  22,  1999).  We  will 
consider  your  comments  and  adjust  oiu- 
regulatory  priorities  consistent  with  our 
statutory  responsibilities.  When  we  are 
done  reviewing  all  comments,  we  will 
publish  a  summary  and  an  explanation 
of  how  we  will  act  on  them,  telling  you 
how  we  will  adjust  our  priorities. 

Finally,  please  give  us  any  specific 
suggestions  where  the  regulations  could 
be  redone  to  be  performance-based 
rather  than  prescriptive  and  submit  your 
suggested  language. 

Issued  in  Washington  DC,  on  July  7,  2000. 

Thomas  E.  McSweeney, 

Associate  Administrator  for  Regulation  and 
Certification. 

[FR  Doc.  00-17790  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-243-ADI 

RIN2120-AA64 

Airworthiness  Directives   McDonrvell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1  and 
MD-llF  series  airplanes,  that  currently^ 
requires  opening  the  circuit  breaker  of  -* 
the  pneimiatic  sense  line  heater  tape, 
installing  an  inoperative  ring,  and 
coiling  and  stovmig  the  electrical  wire 
to  the  circuit  breaker  of  the  pneumatic 
sense  line  heater  tape.  That  AD  also 
provides  for  an  optional  inspection, 
which,  if  accomplished,  constitutes 
terminating  action  for  deactivation  of 
the  pneumatic  sense  line  heater  tape. 
This  proposal  is  prompted  by  the  FAA's 
determination  that  the  one-time 
optional  terminating  inspection  in  the 
existing  AD  does  not  adequately  detect 
chafing,  electrical  arcing,  or  inadequate 


clearance  of  the  subject  area.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  such 
inadequate  clearance,  which  could 
result  in  a  hole  in  the  fuel  feed  pipe 
caused  by  electrical  arcing,  and 
consequent  fuel  leakage  and  possible 
ignition  of  the  fuel  vapors.  This  action 
would  require  repetitive  inspections  of 
the  subject  area  and  corrective  actions, 
if  necessary,  and  would  provide  for  an 
optional  terminating  modification(s)  for 
the  repetitive  inspection  requirements. 
DATES:  Comments  must  be  received  by 
August  28,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
243-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
hitemet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-243-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  the  FAA,  Transport  Airplane 
Directorate,  Los  Angtlef  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kolb,  SeiiR  r  .Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5244;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
v^itten  data,  views,  or  arguments  as 
they  may  desire.  Commxmications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-243-AD."  The 
postcard  will  be  date  stamped  and 
retxuTied  to  the  commenter. 

Availability  of  NiPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-243-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  April  16,  1998,  the  FAA  issued 
AD  98-08-11,  amendment  39-10491  (63 
FR  20066,  April  23,  1998).  appUcable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  MD-llF  series  airplanes,  to 
require  opening  the  circuit  breaker  of 
the  pneumatic  sense  line  heater  tape, 
installing  an  inoperative  ring,  and 
coiling  and  stowing  the  electrical  wire 
to  the  circuit  breaker  of  the  pneumatic 
sense  line  heater  tape.  That  AD  also 
provides  for  an  optional  inspection, 
which,  if  accomplished,  constitutes 
terminating  action  for  deactivation  of 
the  pneumatic  sense  line  heater  tape. 
That  action  was  prompted  by  a  report 
indicating  that,  while  an  airplane  was 


on  the  ground,  fuel  was  found  leaking 
from  the  fuel  feed  pipe  of  the  number 
2  engine  due  to  inadequate  clearance 
between  the  fuel  feed  pipe  and  the 
pneumatic  sense  line  heater  tape.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  such  inadequate 
clearance,  which  could  result  in  a  hole 
in  the  fuel  feed  pipe  caused  by  electrical 
arcing,  and  consequent  fuel  leakage  and 
possible  ignition  of  the  fuel  vapors. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-08-11, 
the  FAA  has  determined  that  the 
optional  one-time  inspection  provided 
by  that  AD  does  not  ensure  adequate 
clearance  between  the  heater  tape  of  the 
pneumatic  sense  lines  and  fuel  feed 
pipe  of  the  number  2  engine,  which 
could  result  in  a  hole  in  the  fuel  feed 
pipe  caused  by  electrical  arcing,  and 
consequent  fuel  leakage  and  possible 
ignition  of  the  fuel  vapors.  Because  the 
pneumatic  sense  lines  can  move  and 
cause  the  heater  tape  to  contact  the  fuel 
feed  pipe  of  the  number  2  engine,  the 
FAA  finds  that  repetitive  detailed  visual 
inspections  of  the  subject  area  are 
necessary  in  order  to  address  the 
identified  unsafe  condition  of  this  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-36A030,  Revision  03, 
dated  December  14,  1999.  The  alert 
service  bulletin  describes  procedures  for 
opening  the  circuit  breaker  of  the 
pneumatic  sense  line  heater  tape, 
installing  an  inoperative  ring,  and 
coiling  and  stowing  the  electrical  wire 
to  the  circuit  breaker  of  the  pneumatic 
sense  line  heater  tape.  Accomplishment 
of  the  above  actions  deactivates  the 
pneumatic  sense  line  heater  tape.  The 
alert  service  bulletm  also  describes 
procedures  for  repetitive  detailed  visual 
inspections  to  detect  chafing,  electrical 
arcing,  or  inadequate  clearance  of  the 
heater  tape  of  the  pneumatic  sense  Unes 
and  fuel  feed  pipe  of  the  number  2 
engine;  and  corrective  actions,  if 
necessary.  The  corrective  actions 
involve  repositioning  the  pneumatic 
sense  lines,  rewrapping  the  insulation 
on  the  pneumatic  sense  lines,  and 
repairing  or  replacing  damaged  parts 
with  new  parts.  Accomplishment  of  the 
repetitive  inspections  eliminates  the 
need  for  deactivation  of  the  pneumatic 
sense  line  heater  tape. 

The  FAA  also  has  reviewed  and 
approved  the  following  optional  service 
bulletins.  Accomplishment  of  the 
applicable  actions  specified  in  these 
service  bulletins  eliminates  the  need  for 
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the  repetitive  inspections  described 
above. 

•  McDonnell  Douglas  Service 
Bulletin  MDll-36-018  ROl,  Revision  1, 
dated  July  18,  1995,  describes,  for 
certain  airplanes,  procediu-es  for 
modification  of  the  high  stage  pilot 
valve  located  in  the  aft  accessory 
compartment  (including  purging  the 
sense  lines  and  revising  wiring  of  the 
high  stage  pilot  valve). 

•  McDonnell  Douglas  Service 
Bulletin  MDl  1-36-026,  dated 
September  30,  1996,  describes,  for 
certain  airplanes,  procedures  for 
disconnecting  and  splicing  together  the 
heater  tape  wires  of  the  pneumatic  sense 
lines  for  the  high  stage  and  fan  air 
valves  from  the  terminal  strips  in  the 
lower  vertical  stabilizer. 

•  McDonnell  Douglas  Service 
Bulletin  MDl  1-36-025  ROl,  Revision 
01,  dated  July  31,  1997,  describes,  for 
certain  airplanes,  modification  and 
reidentification  of  the  pilot  pressure 
regulator  valve  located  in  the  aft 
accessory  compartment  (including 
purging  the  sense  lines  and  revising  the 
wiring  of  the  pilot  pressiue  regulator 
valve). 

•  McDonnell  Douglas  Service 
Bulletin  MDl  1-36-028,  dated  December 
7,  1998,  describes,  for  certain  airplanes, 
procedures  for  discoimecting  the  heater 
tape  wires  from  their  respective 
terminal  strips  and  splicing  the  wire 
ends  together. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-08-11  to  require 
accomplishment  of  the  actions  specified 
in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-36A030,  Revision  03, 
dated  December  14,  1999,  described 
previously.  The  proposed  AD  also 
would  provide  for  an  optional 
terminating  modification  for  the 
repetitive  inspection  requirements.  The 
proposed  AD  also  would  require  that 
operators  report  results  of  inspection 
findings  to  the  FAA. 

The  FAA  is  not  proposing  to  mandate 
the  modification  specified  in  paragraph 
(d)(1),  (d)(2),  (d)(3),  or  (d)(4)  of  this  AD 
for  several  reasons: 

1.  Accessing  the  pneiunatic  sense 
lines  and  fuel  feed  pipe  of  the  number 
2  engine  for  inspection  is  easily 
accomplished. 

2.  The  chafing,  electrical  arcing,  or 
inadequate  clearance  of  the  subject  area 
is  easily  detectable. 

3.  The  repetitive  detailed  visual 
inspections  will  minimize  the 


probability  of  a  hole  in  the  fuel  feed 
pipe  being  caused  by  electrical  arcing, 
which  may  result  in  fuel  leakage  and 
possible  ignition  of  the  fuel  vapor. 

DifFerenr  es  Between  the  Proposed  AD 
and  Relevant  Service  Information 

Operators  should  note  that,  although 
McDormell  Douglas  Alert  Service 
Bulletin  MD11-26A030  recommends 
accomplishing  the  repetitive  detailed 
visual  inspections  at  intervals  not  to 
exceed  5,000  flight  hours,  the  FAA  has 
determined  that  an  interval  of  5,000 
flight  hours  or  18  months,  whichever 
occurs  later,  would  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufactiu^r's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  the  high 
utilization  of  some  operator's  affected 
fleet,  and  the  time  necessary  to  perform 
the  inspection  (one  hour).  In  light  of  all 
of  these  factors,  the  FAA  finds  an 
interval  of  5,000  flight  hours  or  18 
months,  whichever  occurs  later,  for  the 
repetitive  detailed  visual  inspections  to 
be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

In  addition  to  the  procedures 
described  above,  McDonnell  Douglas 
Service  Bulletin  MDll-36-018  ROl, 
Revision  1 ,  describes  procedures  for 
modification  of  the  high  stage  pilot 
valve  of  the  left  and  right  wings,  and 
McDonnell  Douglas  Service  Bulletin 
MDl  1-36-025  ROl,  Revision  01, 
describes  procedures  for  modification 
and  reidentification  of  the  pilot  pressiu-e 
regulator  valve  of  the  left  and  right 
wings.  Accomplishment  of  these 
modifications  is  not  necessary  to 
comply  with  certain  optional  actions 
provided  by  this  AD.  These  particular 
modifications  do  not  address  the 
identified  imsafe  condition  of  this  AD. 

Cost  Impact 

There  are  approximately  1 74  Model 
MD-11  and  MD-llF  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  67 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  modification  that  is  currently 
required  by  AD  98-08-11,  and  retained 
in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $4,020,  or  $60  per 
airplane. 


The  new  inspection  that  is  proposed 
in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomphsh,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $4,020,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by 
paragraph  (d)(1)  of  this  proposed  AD,  it 
would  take  approximately  4  work  hours 
to  accomplish  it,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  of 
required  parts  would  be  approximately 
$4,500  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  optional 
terminating  action  would  be  $4,740  per 
airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by 
paragraph  (d)(2)  of  this  proposed  AD,  it 
would  take  approximately  1  work  hour 
to  accomplish  it,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  of 
required  parts  would  be  approximately 
$50  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  this  optional 
terminating  action  would  be  $110  per 
airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by 
paragraph  (d)(3)  of  this  proposed  AD,  it 
would  take  approximately  2  work  hours 
to  accomplish  it,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  of 
required  parts  would  be  approximately 
$2,500  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  optional 
terminating  action  would  be  $2,620  per 
airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by 
paragraph  (d)(4)  of  this  proposed  AD,  it 
would  take  approximately  4  work  hours 
to  accomplish  it,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  of 
required  parts  would  be  approximately 
$50  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  this  optional 
terminating  action  would  be  $290  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
xmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  .\mendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  parf  39)  as  follows: 

PART  39--AIRWORTH!NESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10491  (63  FR 
20066.  April  23,  1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:    Docket  99-NM-243- 

AD.  Supersedes  AD  98-08-11. 

Amendment  39-10491. 

Applicability:  Model  MD-11  and  MD-llF 
series  airplanes,  having  manufacturer's 
fuselage  numbers  0447  through  0552 
inclusive,  and  0554  through  0620  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  inadequate  clearance 
between  the  fuel  feed  pipe  of  the  number  2 
engine  and  the  pneumatic  sense  line  heater 
tape,  which  could  result  in  a  hole  in  the  fuel 
feed  pipe  caused  by  electrical  arcing,  and 
consequent  fuel  leakage  and  possible  ignition 
of  the  fuel  vapors,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-08- 
11 

Modification 

(a)  Within  7  days  after  April  28, 1998  (the 
effective  date  of  AD  98-08-11,  amendment 
39-10491),  open  the  circuit  breaker  of  the 
pneumatic  sense  line  heater  tape,  install  an 
inoperative  ring,  and  coil  and  stow  the 
electrical  wire  to  the  circuit  breaker  of  the 
pneumatic  sense  line  heater  tape,  in 
accordance  with  Phase  1  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
36A030.  dated  April  2,  1998;  Revision  01. 
dated  September  28, 1998;  Revision  02,  dated 
)uly  27, 1999;  or  Revision  03,  dated 
December  14, 1999.  Accomplishment  of  these 
actions  deactivates  the  pneumatic  sense  line 
heater  tape. 

Note  2:  The  pneumatic  sense  line  heater 
tape  of  the  number  2  engine  has  been 
deactivated.  This  deactivation  may  cause  a 
nuisance  shutdown  of  the  bleed  air  system  of 
the  number  2  engine  at  top  of  descent. 

New  Requirements  of  This  AD 

Repetitive  Inspections 

(b)  Except  as  provided  in  paragraph  (d)  of 
this  AD,  within  6  months  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  chafing,  electrical  arcing, 
or  inadequate  clearance  of  the  pneumatic 
sense  lines  and  fuel  feed  pipe  of  the  number 
2  engine,  in  accordance  with  Phase  2  of  the 
Accomplishment  Instructions  of  McDormell 
Douglas  Alert  Service  Bulletin  MDll- 
36A030,  Revision  03.  dated  December  14, 
1999.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  5,000  flight  hours  or 
18  months,  whichever  occurs  later. 
Accomplishment  of  the  detailed  visual 
inspection  constitutes  terminating  action  for 
the  deactivation  requirements  of  paragraph 
(a)  of  this  AD. 


Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  4:  Detailed  visual  inspections 
accomplished  before  the  effective  date  of  this 
AD  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-36A030,  dated 
April  2,  1998,  Revision  01,  dated  September 
28,  1998.  or  Revision  02,  dated  July  27, 1999; 
are  considered  acceptable  for  compliance 
with  the  requirements  of  paragraph  (b)  of  this 
AD. 

Corrective  Actions 

(c)  If  any  discrepancy  (i.e.,  as  identified  in 
Conditions  1,  2.  3,  4,  and  5  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
36A030,  Revision  03.  dated  December  14, 
1999)  is  detected  during  any  inspection 
required  by  paragraph  (b)  of  this  AD.  before 
further  flight,  perform  the  applicable 
corrective  actions  in  accordance  with 
Conditions  1,  2,  3.  4,  or  5  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
36A030,  Revision  03,  dated  December  14, 
1999,  except  as  indicated  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD. 

(1)  Accomplishment  of  the  modification  of 
the  high  stage  pilot  valve  of  the  left  and  right 
wings  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-36-018  ROl, 
Revision  1,  dated  July  18, 1995,  is  NOT 
necessary  to  comply  with  the  applicable 
corrective  action  in  Condition  5  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(2)  Accomplishment  of  the  modification 
and  reidentification  of  the  pilot  pressure 
regulator  valve  of  the  left  and  right  wings  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-36-025  ROl,  Revision  01, 
dated  July  31, 1997,  is  NOT  necessary  to 
comply  with  the  applicable  corrective  action 
in  Condition  5  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

Optional  Actions 

(d)  Accomplishment  of  the  action(s) 
specified  in  paragraphs  (d)(1),  (d)(2),  (d)(3), 
and  (d)(4)  of  this  AD,  as  applicable, 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)  of  this  AD. 

(1)  For  airplanes  having  manufacturer's 
fuselage  numbwrs  0447  through  0552 
inclusive,  and  0554 
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through  0573  inclusive:  Before  or  in 
conjunction  with  the  actions  specified  in 
paragraph  (d)(2)  of  this  AD,  modify  tlie  high 
stage  pilot  valve  located  in  the  aft  accessory 
compartment  (including  purging  the  sense 
lines  and  revising  wiring  of  the  high  stage 
pilot  valve),  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDll-36-018  ROl, 
Revision  1,  dated  July  18, 1995. 

Note  5:  In  addition  to  the  procedures  for 
modification  of  the  high  stage  pilot  valve 
located  in  the  aft  accessory  compartment, 
McDonnell  Douglas  Service  Bulletin  MDll- 
36-018  ROl,  Revision  1.  dated  July  18,  1995, 
also  describes  procedures  for  modification  of 
the  high  stage  pilot  valve  of  the  left  £md  right 
wings.  Accomplishment  of  modification  of 
the  high  stage  pilot  valve  of  the  left  and  right 
wings  is  NOT  necessary  to  comply  with  the 
optional  action  provided  by  paragraph  (d)(1) 
of  this  AD. 

Note  6:  Modification  of  the  high  stage  pilot 
valve  of  the  aft  accessory  compartment 
accomplished  before  the  effective  date  of  this 
AD  in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDll-36-018,  dated  March 
28,  1995,  is  considered  acceptable  for 
compliance  with  the  actions  specified  in 
paragraph  (d)(1)  of  this  AD. 

(2)  For  airplames  having  manufacturer's 
fuselage  numbers  0447  through  0552 
inclusive,  and  0554  through  0608  inclusive: 
Disconnect  and  splice  together  the  heater 
tape  wires  of  the  pneumatic  sense  lines  for 
the  high  stage  and  fan  air  valves  from  the 
terminals  strips  in  the  lower  vertical 
stabilizer,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-36-026, 
dated  September  30,  1996. 

(3)  For  airplanes  having  memufacturer's 
fuselage  numbers  0447  through  0552 
inclusive,  and  0554  through  0608  inclusive: 
Before  or  in  conjunction  with  the  actions 
specified  in  paragraph  (d)(4)  of  this  AD, 
modify  and  reidentify  the  pilot  pressure 
regulator  valve  located  in  the  aft  accessory 
compartment  (including  purging  the  sense 
lines  and  revising  the  wiring  of  the  pilot 
pressure  regulator  valve),  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDll- 
36-025  ROl,  Revision  01,  dated  July  31,  1997. 

Note  7:  In  addition  to  the  procedures  for 
modification  and  reidentification  of  the  pilot 
pressure  regulator  valve  located  in  the  aft 
accessory  compartment.  McDonnell  Douglas 
Service  Bulletin  MDl  1-36-025  ROl,  Revision 
01,  dated  July  31,  1997,  also  describes 
procedures  for  modification  and 
reidentification  of  the  pilot  pressure  regulator 
valve  of  the  left  and  right  wings. 
Accomplishment  of  the  modification  and 
reidentification  of  the  pilot  pressure  regulator 
valve  of  the  left  and  right  wings  is  not 
necessary  to  comply  with  the  optional  action 
provided  by  paragraph  (d)(3)  of  this  AD. 


Note  8:  Modification  and  reidentification 
of  the  pilot  pressure  regulator  valve  of  the  aft 
accessory  compartment  accomplished  before 
the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
MDll-36-025,  dated  February  14,  1997;  is 
considered  acceptable  for  compliance  with 
the  actions  specified  in  paragraph  (d)(3)  of 
this  AD. 

(4)  For  airplanes  having  manufacturer's 
fuselage  numbers  0447  through  0464 
inclusive,  0466  through  0552  inclusive,  and 
0554  through  0620  inclusive:  Disconnect  the 
heater  tape  wires  from  their  respective 
terminal  strips  and  splice  the  wire  ends 
together,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-36-028, 
dated  December  7,  1998. 

Reporting 

(e)  Within  10  days  after  accomplishing  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(only  negative  findings)  to  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California 
90712-4137;  fax  (562)  627-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  ei  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  9:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  7, 
2000. 
John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[PR  Doc.  00-17758  Filed  7-12-00;  8:45  am] 
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AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
implement  the  premarket  notification 
process  for  food  contact  substances 
(FCS's)  established  by  the  Food  and 
Drug  Administration  Modernization  Act 
(FDAMA)  of  1997.  Once  implemented, 
the  notification  process  will  be  the 
primary  method  for  authorizing  new 
uses  of  food  additives  that  are  FCS's. 
FDA  is  proposing  regulations  that 
identify  the  circumstances  under  which 
a  food  additive  petition  (FAP)  will  be 
required  to  authorize  the  use  of  an  FCS; 
specify  the  information  required  in  a 
notification  for  an  FCS;  describe  the 
administration  of  the  notification 
process;  and  establish  the  procedure  by 
which  the  agency  may  deem  a 
notification  to  no  longer  be  effective. 
Additionally,  FDA  is  announcing 
elsewhere  in  this  issue  of  the  Federal 
Register  the  availability  of  an 
administrative  guidance  docimient 
relating  to  the  preparation  of  premarket 
notifications  (PMN's). 

DATES:  Submit  written  comments  by 
September  26,  2000,  except  that 
comments  regarding  information 
collection  provisions  should  be 
submitted  by  August  14,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  conunents  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  rm.  10235.  Washington, 
DC  20503,  ATTN:  Desk  Officer  for  FDA. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202^18-3083. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  History 

In  1958,  Congress  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  require  premarket  approval 
of  food  additives  (sections  201(sl, 
402(a)(2)(C),  and  409  (21  U.S.C.  321(s), 
342(a)(2)(C),  and  348)).  "Food  additive" 
is  defined  in  section  201(s)  of  the  act  as 
"any  substance  the  intended  use  of 
which  results  or  may  reasonably  be 
expected  to  result,  directly  or  indirectly, 
in  its  becoming  a  component  or 
otherw^ise  affecting  the  characteristics  of 
any  food  *   *   *,"  unless  such  substance 
is  generally  recognized  as  safe  (GRAS) 
by  qualified  experts  or  is  prior 
sanctioned  for  its  intended  use.  Under 
section  409  of  the  act  as  originally 
established,  food  additives  require 
premarket  approval  by  FDA  and 
publication  of  a  regulation  authorizing 
their  intended  use.  Subsequently,  in 
1995,  FDA  codified  a  process,  the 
"threshold  of  regulation"  process 
(§  170.39  (21  CFR  170.39)),  by  which 
certain  food  additives  may  be  exempted 
from  the  requirement  of  a  listing 
regulation  if  the  substance  is  expected 
to  migrate  to  food  at  only  negligible 
levels  (60  FR  3658.  July  17,  1995). 

More  recendy,  FDAMA  (Public  Law 
105-115)  amended  section  409  of  the 
act  to  establish  a  PMN  process  as  the 
primary  method  for  authorizing  new 
uses  of  food  additives  that  are  FCS's.  A 
"Food  Contact  Substance"  is  defined  in 
section  409(h)(6)  of  the  act  as  "any 
substance  intended  for  use  as  a 
component  of  materials  used  in 
manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  FDA  expects  most 
new  uses  of  FCS's  that  previously 
would  have  been  regulated  by  issuance 
of  a  listing  regulation  in  response  to  a 
FAP  or  would  have  been  exempted  from 
the  requirement  of  a  regulation  under 
the  threshold  of  regulation  process  will 
be  the  subject  of  PMN's.  Historically, 
FDA  has  used  the  term  "food  contact 
material"  to  refer  to  the  "materials" 
mentioned  in  the  definition  of  an  FCS; 
a  food  contact  material  may  consist  of 
one  or  more  food  contact  substances. 
For  the  purposes  of  this  dociunent  a 
food  contact  material  is  any  material 
intended  for  use  in  contact  with  food 


(e.g.,  packaging  and  food  processing 
equipment). 

Wnile  developing  this  proposed  rule, 
FDA  convened  a  public  meeting  on 
March  12,  1999  (hereinafter  referred  to 
as  the  March  1999  public  meeting),  to 
provide  interested  parties  with  an 
opportunity  to  conunent  on  FDA's 
current  thinking  on  administration  of 
the  PMN  process,  and  on  the  agency's 
recommendations  on  chemistry  and 
toxicology  data  for  PMN's.  FDA  has 
considered  those  comments  in 
developing  this  proposal.  FDA  has  filed 
copies  of  the  transcript  of  the  meeting 
and  the  comments  received  from 
interested  parties  with  the  Dockets 
Management  Branch  (address  above) 
(Docket  No.  99N-0235).  The  transcript 
and  comments  are  available  for  public 
review  at  the  Dockets  Management 
Branch. 

B.  Scope  of  the  PMN  Process 

The  FDAMA  amendments  and  their 
legislative  history  make  clear  that  the 
PMN  process  is  to  be  the  preferred 
process  for  authorizing  new  uses  of 
FCS's.  Specifically,  section  409(h)(3)(A) 
of  the  act  states  that  the  PMN  process 
shall  be  utilized  for  authorizing  the 
marketing  of  FCS's  except  where  the 
Secretary  of  Health  and  Human  Services 
determines  that  the  submission  and 
review  of  a  petition  is  necessary  to 
provide  adequate  assurance  of  safety,  or 
where  FDA  and  any  manufactiu-er  or 
supplier  agree  that  a  petition  may  be 
submitted.  (See  S.  Rept.  105-43,  105th 
Cong.,  1st  sess.  46  (1997);  H.  Rept.  105- 
306,  105th  Cong..  1st  sess.  19  (1997).) 
Section  409(h)(3)(B)  of  the  act 
authorizes  FDA  to  issue  regulations  to 
identify  those  circumstances  under 
which  a  petition  shall  be  required, 
considering  criteria  such  as  probable 
exposure  to  and  potential  toxicity  of  the 
FCS  (21  U.S.C.  348(h)(3)(B)).  Below. 
FDA  is  proposing  regulations 
identifying  the  circumstances  in  which 
a  FAP  would  be  required  to  authorize 
the  use  of  an  FCS. 

C.  Comparison  to  the  Food  Additive 
Petition  Process 

Under  the  FAP  process,  a  petitioner  is 
required  to  show  that  the  intended  use 
of  the  food  additive,  including  an  FCS, 
is  safe  within  the  meaning  of  section 
409(c)(3)(A)  of  the  act.  FAP's  must 
contain  information  that  addresses  the 
identity  of  the  food  additive,  the 
manufacture  and  the  intended 
conditions  of  use  of  the  food  additive, 
and  the  safety  of  the  food  additive  under 
its  intended  conditions  of  use.  Within 
15  days  of  receipt  of  the  petition,  FDA 
determines  whether  the  information  in 
the  petition  is  adequate  for  filing  and 


notifies  the  petitioner  in  writing.  If  the 
petition  is  filed,  FDA  publishes  a  notice 
in  the  Federal  Register  announcing  the 
filing  of  the  petition.  Data  and 
information  submitted  in  a  FAP  are 
available  for  public  disclosiu-e  once  a 
filing  notice  for  the  petition  has 
published.  Once  a  petition  is  filed,  FDA 
has  up  to  180  days  to  respond  to  the 
petition.  If  the  petitioner  delivers 
additional  substantive  information  to 
the  agency,  either  in  response  to  agency 
questions  or  on  the  petitioner's  own 
initiative,  the  petition  is  given  a  new 
filing  date  and  the  statutory  clock  begins 
to  run  anew.  Once  the  agency  concludes 
its  review,  the  agency  publishes  an 
order  in  the  Federal  Register.  Such 
order  either  includes  a  regulation  that 
lists  the  conditions  of  use  for  the  food 
additive  FDA  has  determined  to  be  safe 
or  denies  the  petition  and  gives  the 
reasons  for  the  agency's  decision. 
Importantly,  regardless  of  the  time  that 
passes  after  the  notice  of  filing 
publishes,  a  food  additive  may  not  be 
legally  marketed  for  the  petitioned  use 
until  FDA  publishes  an  authorizing 
regulation. 

New  section  409(h)  of  the  act 
establishes  a  different  process  for  food 
additives  that  are  also  FCS's.  Under  the 
PMN  process  for  FCS's,  a  manufacturer 
or  supplier  of  an  FCS  must  notify  FDA 
at  least  120  days  before  marketing  the 
FCS.  The  notification  must  include 
information  on  the  identity  and 
intended  use  of  the  FCS  and  describe 
the  basis  for  the  notifier's  determination 
that  the  intended  use  is  safe  within  the 
meaning  of  section  409(c)(3)(A)  of  the 
act.  As  with  the  FAP  process,  the 
burden  is  on  the  notifier  to  demonstrate 
the  Scifety  of  the  intended  use  of  the 
FCS.  If  the  information  in  the 
notification  does  not  support  the 
notifier's  determination  of  safety.  FDA 
has  120  days  from  the  date  of  receipt  of 
the  notification  to  object  and  thereby,  to 
prevent  marketing  of  the  substance.  If 
the  agency  does  not  object  to  the 
notification  within  the  120  days,  the 
substance  may  be  legally  marketed  for 
the  notified  use.  Section  409(h)(4)  of  the 
act  requires  FDA  to  keep  confidential 
any  information  submitted  in  a 
premarket  notification  for  the  120-day 
review  period.  Once  the  120-day  review 
period  ends,  information  in  the 
notification  is  disclosable  except  for 
trade  secret  and  confidential 
commercial  information. 

The  FAP  process  and  the  PMN 
process  have  two  important  similarities. 
First,  under  both  processes,  the 
petitioner  or  notifier  bears  the  burden  of 
demonstrating  that  the  intended  use  of 
the  FCS  is  safe.  Second,  for  both 
processes,  the  applicable  safety  standard 
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is  the  standard  in  section  409(c)(3)(A)  of 
the  act. 

There  are  also  two  important 
differences  between  the  FAP  process 
and  the  PMN  process.  First,  in  contrast 
to  the  petition  process,  in  the  PMN 
process,  FDA  is  not  required  to  publish 
an  order  announcing  the  agency's 
decision  and,  if  appropriate,  an 
authorizing  regulation,  in  response  to  a 
notification.  Second,  under  the  petition 
process,  once  FDA  publishes  an 
authorizing  regulation  for  a  specific  use 
of  a  food  additive,  any  person  may 
legally  manufacture  and  market  the  food 
additive  for  the  approved  use.  In 
contrast,  under  section  409(h)(6)  of  the 
act,  a  notification  for  an  FCS  is  not 
effective  for  a  similar  or  identical 
substance  manufactured  or  prepared  by 
anyone  other  than  the  manufactvu^r 
identified  in  the  notification.  Thus, 
additional  manufacturers  who  wish  to 
market  the  same  FCS  for  the  same  use 
must  also  submit  a  notification  to  FDA. 

11.  Proposed  Regulations  for  the 
Notification  Process  for  Food  Contact 
Substances 

This  section  discusses  the  regulations 
that  FDA  is  proposing  to  implement  the 
notification  process  for  FCS's. 
Additionally,  FDA  is  aimoimcing 
elsewhere  in  this  issue  of  the  Federal 
Register  the  availability  of  an 
administrative  guidance  document 
relating  to  the  preparation  of  PMN's. 
FDA  has  previously  announced  the 
availability  of  two  draft  guidance 
documents  on  FDA's  recommendations 
for  chemistry  and  toxicology 
information  to  be  included  in  PMN's  in 
a  notice  published  in  the  Federal 
Register  of  November  12,  1999  (64  FR 
61648).  Finally,  in  a  direct  final  rule  and 
(  ompanion  proposed  rule  published  in 
the  Federal  Register  of  May  11,  2000  (65 
FR  30352  and  65  FR  30366, 
respectively).  FDA  aimounced  that  it 
was  amending  its  regulations  on 
environmental  impact  considerations  to 
permit  notifiers  to  claim  in  PMN's  the 
categorical  exclusions  currently 
applicable  to  FAP's  and  threshold  of 
regulation  exemption  requests  for  FCS's. 

A.  The  Definition  of  a  Food  Contact 
Substance 

The  premarket  notification  process 
described  in  section  409(h)  of  the  act 
applies  only  to  food  additives  that  are 
FCS's.  As  noted  in  section  I. A  of  this 
document,  an  FCS  is  any  substance  that 
is  intended  for  use  as  a  component  of 
materials  used  in  manufacturing, 
packing,  packaging,  transporting,  or 
holding  food  if  such  use  is  not  intended 
to  have  any  technical  effect  in  food. 
FDA  is  proposing  to  codify  the  statutory 


definition  of  an  FCS  in  proposed 
§  170.3(e)(3).  In  addition,  FDA  is 
proposing  to  amend  the  definition  in 
§  170.3(e)(2)  Uses  of  food  additives  not 
requiring  a  listing  regulation  (21  CFR 
170.3(e)(2))  to  include  FCS's  that  are  the 
subject  of  effective  notifications. 
Notifications  are  required  only  for  FCS's 
that  are  food  additives;  FCS's  that  are 
prior  sanctioned  or  GRAS  for  their 
intended  use  do  not  require  premarket 
notification  to  FDA. 

In  the  past,  FDA  has  informally 
characterized  a  food  additive  as  being  a 
"direct  additive"  if  it  was  intended  to 
have  a  technical  effect  in  food,  a 
"secondary  direct  additive"  if  it  was 
intended  to  have  a  technical  effect  on 
food  during  food  processing  but  not  in 
the  finished  food  as  consumed,  or  an 
"indirect  additive"  if  it  was  intended  to 
have  a  technical  effect  in  a  food  contact 
material.  Even  though  each  of  these 
types  of  food  additives  is  regulated  in 
separate  sections  of  Title  21  of  the  Code 
of  Federal  Regulations,  no  definition  for 
direct,  secondary  direct,  or  indirect  food 
additives  exists  in  the  codified 
regulations  or  the  statute.  PMN's  will  be 
accepted  for  unapproved  uses  of  food 
additives  that  meet  the  definition  of  an 
FCS  regardless  of  the  location  in  the 
Code  of  Federal  Regulations  of  any 
related  codified  approval. 

In  response  to  the~March  1999  public 
meeting,  FDA  received  conunents  from 
interested  persons  requesting  that  the 
agency  accept  notifications  for  two 
types  of  mixtiu-es  of  FCS's.  The  first 
type  of  mixture  of  FCS's  is  a  food 
contact  substance  "formulation"  where 
all  the  FCS's  in  the  mixtiu'e  already  may 
be  legally  marketed  for  their  intended 
use  in  contact  with  food.  FDA's  current 
view  on  notifications  for  these  mixtures, 
which  will  be  referred  to  as 
"formulations,"  is  discussed  in  section 
in  of  this  document. 

The  second  type  of  mixtiue  of  FCS's 
is  a  finished  food  contact  material 
containing  one  or  more  FCS's  that  may 
not  be  legally  marketed  for  their 
intended  use  at  the  time  FDA  receives 
the  notification  for  the  mixture,  because 
the  substances  are  unapproved  food 
additives.  FDA  has  tentatively 
concluded  that  a  notification  for  a  food 
contact  material  containing  a  new  FCS 
may  be  submitted  under  section  409(h) 
of  the  act.  FDA  currently  beUeves  that 
a  notification  for  a  mixture  of  FCS's 
containing  one  or  more  new  FCS's 
would  be  comparable  to  a  FAP  for  the 
use  of  an  indirect  food  additive  in 
combination  with  a  particular  polymer 
or  other  food  contact  material.  In  this 
case,  the  types  of  polymers  with  which 
a  petitioned  substance  is  regulated  for 
use  represent  a  limitation  on  the 


conditions  of  use  for  which  the 
petitioned  substance  is  authorized. 
Therefore,  FDA  ciurently  believes  that 
the  conditions  of  use  for  an  FCS  that  is 
the  subject  of  a  PMN  could  include 
detailed  specifications  on  the  other 
FCS's  that  may  be  used  in  combination 
with  the  notified  FCS.  However.  FDA  is 
concerned  that  it  could  be  burdensome 
for  FDA  to  review  within  the  review 
period  for  a  PMN  a  notification  for  more 
than  one  new  FCS  in  a  food  contact 
material.  Therefore,  FDA  has  tentatively 
decided  that  a  separate  notification 
must  be  submitted  for  each  new  FCS 
intended  for  use  in  a  given  food  contact 
material.  In  other  words,  a  food  contact 
material  that  includes  a  new  use  for  two 
or  more  FCS's  would  require  the 
submission  of  a  separate  notification  for 
each  of  the  new  uses.  FDA  believes  that 
this  approach  will  permit  the  agency  to 
better  manage  its  resources  and  its 
statutory  obligations  concerning  the 
review  of  notifications  for  FCS's. 

B.  Notifications  for  Food  Contact 
Substances:  General 

Proposed  §  170.100  contains  the 
general  regulations  for  submitting  a 
PMN.  The  agency  is  proposing  in 
§  170.100(a)(1)  that  a  PMN  contain  all 
the  information  described  in  proposed 
§  170.101.  In  addition,  proposed 
§  170.100(a)(2)  states  that  a  notifier  may 
incorporate  by  reference  any 
information  in  FDA  files  that  is 
available  to  the  notifier.  This  would 
include  publicly  disclosable  material 
and  material  that  the  submitter  of  the 
information  has  given  the  notifier 
permission  to  reference.  Finally, 
proposed  §  170.100(a)(3)  requires  that  a 
notifier  provide  all  relevant  information 
in  English.  This  latter  requirement  is 
comparable  to  the  requirement  in  21 
CFR  171.1(a)  for  data  submitted  in  a 
FAP. 

Proposed  §  170.100(b)  describes  the 
circxmistances  under  which  FDA  may 
choose  not  to  accept  a  PMN.  Under 
proposed  §  170.100(b)(1)  the  submission 
of  a  PMN  would  be  prohibited  for  any 
use  of  a  substance  that  is  already  the 
subject  of  a  regulation  in  21  CFR  parts 
173  through  189.  Under  proposed 
§  170.100(b)(2)  submission  of  a  PMN 
would  be  prohibited  for  any  use  of  a 
substance  that  is  the  subject  of  an 
exemption  under  the  threshold  of 
regulation  process  in  §  170.39. 
Authorizations  under  section  409(b)  of 
the  act  and  exemptions  under  §  170.39 
authorize  the  use  of  FCS's  without 
regard  to  the  manufacturer  of  the 
substance.  Thus,  a  notification  for  a  use 
aheady  permitted  by  a  regulation  or  an 
exemption  would  be  redimdant,  and  the 
review  of  such  a  notification  would  be 
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an  inefficient  use  of  agency  resources. 
Moreover,  such  a  notification  could  not 
be  exclusive  to  the  notifier  and  is 
therefore  inconsistent  with  the  FDAMA 
amendment  to  the  statute.  Therefore, 
FDA  believes  that  it  is  appropriate  to 
prohibit  submission  of  a  notification  for 
a  use  of  an  FCS  that  is  already  permitted 
by  a  regulation  or  by  an  exemption. 
However,  the  agency  requests  comments 
regarding  the  appropriateness  of  FDA 
accepting  PMN's  for  uses  permitted  by 
existing  regulations  or  threshold  of 
regulation  (TOR)  exemptions. 

Section  409{h)(3)(B)  of  the  act 
authorizes  FDA  to  issue  regulations 
identifying  the  circumstances  in  which 
a  FAP  shall  be  required  to  provide 
adequate  assurance  of  safety  regarding 
the  use  of  an  FCS.  Section  409(h)(3)(B) 
of  the  act  directs  FDA  to  consider 
criteria  such  as  the  probable 
consiunption  of  the  FCS  and  its 
potential  toxicity  in  identifying  when  a 
petition  shcdl  be  required. 

Based  upon  the  information  currently 
available,  FDA  believes  that  nearly  all 
uses  of  FCS's  would  be  the  subject  of 
PMN's.  However,  FDA  believes  there  are 
circumstances  in  which  submission  and 
review  of  a  FAP  would  be  needed  to 
assure  safety.  Therefore,  the  agency  is 
proposing  in  §  170.100(c)  a  regulation  to 
define  the  limited  circumstances  in 
which  a  petition  would  be  required.  The 
proposed  regulation  also  provides  that  if 
the  agency  is  consulted  prior  to 
submission  and  determines  that  a 
notification  is  more  appropriate,  a 
petition  would  not  be  required  even 
under  the  circumstances  described  in 
proposed  §  170.100(c).  Proposed 
§  170.100(c)  lists  two  circumstances  that 
FDA  currently  believes  should 
presumptively  require  the  submission  of 
a  FAP.  These  circumstances  are  as 
follows:  (1)  When  the  use  of  the  FCS 
will  increase  the  cvunulative  dietary 
concentration  to  the  FCS  from  food  uses 
to  a  level  greater  than  1  part  per  million 
(ppm)  (3  mg/person/day)  or,  in  the  case 
of  a  biocide,  to  a  level  greater  than  200 
parts  per  billion  (ppb)  (0.6  mg/person/ 
day);  and  (2)  when  there  exists  one  or 
more  bioassays  on  the  FCS  that  the 
agency  has  not  already  reviewed  and 
such  studies  are  not  clearly  negative  for 
carcinogenicity. 

Historically,  FDA  has  based  its 
recommendations  for  toxicity  dat^  to 
support  the  safe  use  of  food  additives  on 
the  estimated  intake  of  the  food 
additives.  As  a  general  rule,  higher 
estimated  intakes  of  substances  in  the 
diet  pose  both  an  increased  risk  of 
toxicity  and  a  wider  range  of  potential 
toxic  effects.  The  maximum  levels  of 
cumulative  dietary  concentration 
identified  above  are  levels  at  which  the 


agency  has  historically  requested  more 
comprehensive  toxicity  testing  in  order 
to  address  a  substance's  potential  to 
induce  diverse  toxic  effects.  To  address 
the  risk  of  these  effects,  FDA  has  asked 
for  longer  term  toxicity  studies  and 
toxicity  studies  that  measure  a  wider 
variety  of  toxic  endpoints.  The  agency 
believes  that  this  approach  is  sound,  in 
that  it  has  ensured  the  safety  of 
additives  permitted  in  the  food  supply. 
Thus,  FDA  continues  to  believe  that 
uses  of  FCS's  that  have  the  potential  for 
inducing  diverse  toxic  effects  of 
consequence  to  human  health  generally 
require  longer  term  and  more 
specialized  toxicity  testing  to  support 
their  safe  use.  Where  such  toxicity 
testing  is  needed,  the  agency  believes 
that  submission,  review,  and  approval 
of  a  food  additive  petition  is  appropriate 
because  the  petition  process  will  afford 
FDA  the  time  necessary  to  review  the 
more  extensive  toxicity  data  package. 

FDA  has  tentatively  concluded  that  a 
lower  dietary  concentration  cutoff  for 
PMN's  for  biocides  is  appropriate  for 
substances  that  are  toxic  by  design. 
Biocides  are  a  class  of  FCS's  that  have 
the  potential  to  raise  safety  concerns 
because  their  intended  technical  effect 
is  microbial  toxicity.  Because  of  this 
expectation  of  greater  toxicity  for 
biocides,  FDA  has  historically  requested 
longer  term  and  specialized  toxicity 
testing  for  biocides  at  a  dietary 
concentration  of  200  ppb  (0.6  mg/ 
person/day),  rather  than  the  1  ppm  (3 
mg/person/day)  level  that  would  apply 
to  most  other  FCS's.  Consistent  with 
FDA's  testing  recommenddtions,  FDA  is 
proposing  in  §  170.100(c)fl)  th?t,  for 
biocides,  a  petition  be  requirod  where 
the  maximum  cumulative  dietary 
concentration  level  is  200  ppb.  FDA 
intends  that  this  lower  cut-off  level 
would  apply  to  substances  used  as 
FCS's  primarily  for  their  antimicrobial 
or  fungicidal  effects. 

The  use  of  carcinogens  as  food 
additives  is  prohibited  by  the  food 
additives  anti-cancer  clause  in  section 
409(c)(3)(A)  of  the  act  (the  so-called 
Delaney  clause).  FDA  believes  that,  if 
data  exist  that  may  demonstrate  that  an 
FCS  is  carcinogenic,  a  thorough  review 
of  such  data  is  appropriate  and 
necessary  to  adequately  assure  safety 
and  properly  administer  the  statute. 
Therefore,  in  proposed  §  170.100(c)(2), 
FDA  is  proposing  to  require  that  the 
proposed  use  of  an  FCS  be  the  subject 
of  a  petition  when  a  bioassay  on  the  FCS 
has  not  been  reviewed  by  the  agency 
and  is  not  clearly  negative  for 
carcinogenicity. 

FDA's  ciurent  view  is  that  in  some 
situations  where  exposure  exceeds  1 
ppm  (3  mg/person  /day)  or  in  the  case 


of  biocides,  200  ppb  (0.6  mg/person/ 
day)),  the  agency's  concerns  about 
potential  toxicity  may  be  alleviated  by 
other  factors,  and  thus,  a  notification 
may  be  acceptable.  For  example,  if  the 
cumulative  estimated  daily  intake 
(CEDI)  is  greater  than  1  ppm  (3mg/ 
person/day)  but  the  agency  has 
established  an  applicable  acceptable 
daily  intake  (ADI)  for  the  substance  that 
is  greater  than  the  CEDI,  then  a 
notification  would  likely  be  acceptable. 
FDA  expects  to  make  publicly  available 
a  database  of  ADI's  and  CEDI's  for 
regulated,  exempted,  and  notified  FCS's 
to  assist  potential  notifiers  in  prepeuing 
notifications  and  petitions  for  FCS's. 
Based  on  the  above,  FDA  is  proposing 
that  in  the  situations  described  in 
proposed  §  170.100(c),  a  petition  would 
be  required  unless  FDA  determines  that 
a  petition  is  not  necessary  to  adequately 
assure  safety  even  though  the  criteria  of 
§  170.100(c)(1)  or  (c)(2)  are  met. 
Although  sponsors  are  not  required  to 
consult  with  the  agency  prior  to 
submitting  either  a  petition  or  a 
notification,  FDA  strongly  encourages 
presubmission  discussion  of  uses  that 
fall  within  the  bounds  of  those 
circumstances  defined  in  proposed 
§  170.100(c). 

In  order  for  FDA  to  be  able  to  contact 
a  notifier  to  provide  an  opportunity  for 
the  notifier  to  respond  to  agency's 
concerns  regarding  a  PMN,  the  agency 
must  have  current  information  on  the 
person  for  whom  the  notification  is 
effective.  Therefore,  under  proposed 
§  170.100(d),  all  notifiers  would  be 
required  to  inform  FDA  of  any  change 
in  address. 

C.  Information  Required  in  a  Premarket 
Notification  for  an  FCS 

The  FDAMA  amendments  require  that 
an  FCS  meet  the  safety  standard  for  food 
additives  generally  that  is  set  out  in 
section  409(c)(3)(A)  of  the  act.  Under 
section  409(h)(1)  of  the  act,  a 
notification  shall  include  the  notifier's 
determination  that  the  intended  use  of 
the  FCS  is  safe  under  the  standard  of 
section  409(c)(3)(A),  as  well  as  the  data 
and  information  that  forms  the  basis  of 
such  determination  and  any  information 
required  by  regulation  to  be  submitted. 
In  light  of  this  safety  standard,  FDA  has 
tentatively  concluded  that  the 
information  in  a  premarket  notification 
should  be  comparable  to  that  required 
in  a  FAP  for  the  same  use.  In  addition, 
because  of  the  short  review  period  for 
PMN's,  FDA  is  proposing  to  require  in 
proposed  §  170.101(a)  that  the  notifier 
submit  a  comprehensive  discussion  of 
the  data  and  information  in  the 
notification  that  forms  the  basis  of  the 
notifier's  determination  that  the  FCS  is 
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safe.  Under  proposed  §  170.101(a)(1),  a 
discussion  is  comprehensive  if  it 
addresses  all  safety  data  in  the 
notification.  Although  the  discussion  of 
every  study  or  test  need  not  be 
exhaustive,  a  notifier  should  include  a 
thorough  discussion  of  safety  data  that 
are  important  to  the  determination  of 
safety.  The  notifier  should  also  discuss 
in  detail  the  notifier's  basis  for 
discounting  or  disregarding  any  data.  To 
ensure  a  balanced  evaluation  of  all 
existing  data,  FDA  is  also  proposing  to 
require  in  proposed  §  170.101(a)(2)  that 
the  notifier  address  in  the 
comprehensive  discussion  any 
information  that  appears  inconsistent 
vifith  the  notifier's  determination  that 
the  use  of  the  FCS  is  safe.  Under  this 
proposed  system,  if  FDA  determines 
that  a  notifier's  discussion  is  not 
sufficiently  comprehensive  to  show  that 
the  notifier  has  considered  all  relevant 
data  and  information,  the  agency  would 
object  to  the  notification  on  the  basis 
that  the  notification  does  not  include  all 
required  information. 

Proposed  §  170.101(b)  would  require 
the  notifier  to  submit  all  data  and 
information  relevant  to  the  safety 
determination  for  the  intended  use  of 
the  FCS.  This  requirement  is 
comparable  to  the  requirement  in  entry 
E.  of  the  form  in  21  CFR  171.1(c)  for 
FAP's  concerning  detailed  data  derived 
fi-om  appropriate  animal  and  other 
biological  experiments  related  to  the 
safety  of  the  additive  be  submitted  in  a 
FAP.'  Under  proposed  §  170.101(b), 
notifiers  would  be  required  to  submit  to 
FDA  all  primary  biological  and 
chemical  data  and  information  relevant 
to  the  safety  of  the  intended  use  of  the 
FCS.  For  example,  notifications  would 
include  the  primary  data  from  relevant 
toxicity  studies  and  from  migration 
tests,  including  validation  data.  To 
assist  notifiers  in  determining  which 
data  are  relevant  to  the  safety 
determination,  in  the  Federal  Register 
of  November  12,  1999  (64  FR  61648). 
FDA  announced  the  availability  of  two 
guidance  documents  on  the  chemistry 
and  toxicology  information 
recommended  for  inclusion  in  PMN's. 
In  addition,  FDA  is  announcing 
elsewhere  in  this  issue  of  the  Federal 
Register  the  availability  of  an 
administrative  guidance  document 
relating  to  the  preparation  of  PMN's. 
These  guidance  documents  include 
general  recommendations  that  will  help 
notifiers  to  satisfy  the  requirements  of 
proposed  §  170.101(b).  For  special 
circumstances  not  addressed  in  the 
guidance,  notifiers  are  encouraged  to 
consult  with  the  agency  prior  to 
submitting  a  notification. 


Proposed  §  170.101(c)  would  require 
that  all  nonclinical  laboratory  studies 
submitted  in  a  premarket  notification  be 
performed  under  good  laboratory 
practices  (GLP's)  and  include,  for  each 
study,  a  signed  statement  that  the  study 
has  been  performed  under  GLP's 
(proposed  §  170.101(c)(1))  or  a  statement 
identifying  the  deviations  from  GLP's 
that  occurred  along  with  an  explanation 
of  the  reasons  for  the  deviations 
(proposed  §  170.101(c)(2)).  This  section 
is  comparable  to  §  171.1  (k)  (21  CFR 
171.l(k))  for  FAP's  and  would  ensure 
that  data  submitted  in  support  of  the 
safety  of  the  use  of  an  FCS  meet 
appropriate  minimum  technical 
standards. 

In  addition,  proposed  §  170.101(c)(3) 
would  require  that  the  data  in  each 
study  conducted  since  1978  but  not 
conducted  under  GLP's  be  validated  by 
an  independent  third  party  prior  to 
submission  to  FDA.  Finally,  proposed 
§  170.101(c)(3)  would  require  a  signed 
certification  from  such  a  data  validator. 
FDA  has  tentatively  concluded  that  the 
requirement  that  such  data  be  validated 
will  ensure  the  reliability  of  data 
submitted  in  support  of  the  safety  of  the 
use  of  an  FCS.  FDA  currently  believes 
that,  because  of  the  short  time  period  for 
the  review  of  notifications,  it  is 
necessary  that  data  be  validated  in 
advance  of  submission  to  FDA. 

Under  the  National  Enviroimiental 
Policy  Act  (NEPA),  FDA  must  consider 
the  environmental  impact  of  its  actions; 
the  effect  of  this  obligation  is  that  for 
covered  actions,  either  an 
environmental  assessment  or  a  claim  of 
categorical  exclusion  is  required. 

In  view  of  this  NEPA  obligation,  FDA 
is  taking  two  actions.  First,  in  the 
Federal  Register  of  May  11,  2000,  FDA 
published  a  direct  final  rule  (64  FR 
30352)  amending  the  agency's 
regulations  in  part  25  (21  CFR  part  25), 
and  a  companion  Notice  of  Proposed 
Rulemaking  (65  FR  30366)  proposing  to 
amend  the  regulations  in  part  25. 
Specifically,  the  direct  final  rule 
amended,  and  the  companion  proposal 
proposed  to  amend,  part  25  by  adding 
to  the  list  of  those  actions  that  require 
an  environmental  assessment  in  §  25.20 
allowing  a  notification  submitted  under 
section  409(h)  of  the  act  to  become 
effective,  and  by  expanding  the  existing 
categorical  exclusions  in  §25.32(i),  (j), 
(k),  (q),  and  (r)  to  include  allowing  a 
notification  submitted  xmder  section 
409(h)  of  the  act  to  become  effective. 
This  will  allow  notifiers  of  FCS 's  to 
claim  the  categorical  exclusions  now 
available  to  sponsors  of  other  requests 
for  authorization  of  FCS's.  Second,  as 
part  of  this  rulemaking,  FDA  is 
proposing  in  §  170.101(d)  that  if  the 


environmental  component  of  a 
notification  is  missing  or  deficient 
under  §  25.40,  the  agency  will  not 
accept  the  notification  for  review.  In 
cases  where  the  agency  does  not  accept 
a  notification  based  on  deficiencies  in 
enviroimiental  information,  FDA 
expects  to  inform  the  notifier  in  writing 
within  30  days  of  receipt  of  the 
submission.  * 

In  response  to  the  March  1999  public 
meeting,  FDA  received  comments 
requesting  that  FDA  consider 
incorporating  standard  forms  in  the 
requirements  for  information  in  PMN's. 
Although  FDA  currently  believes  that 
forms  cannot  replace  a  comprehensive 
discussion  of  the  information  in  the 
notification  or  a  discussion  of  the  basis 
for  a  notifier's  determination  of  safety, 
FDA  tentatively  agrees  that  forms  may 
be  useful  in  preparing  and  reviewing 
PMN's.  Therefore,  FDA  is  proposing  in 
§  170.101(e)  to  require  the  submission  of 
FDA  Form  No.  3480  with  all 
notifications  for  FCS's.  FDA  expects  to 
make  this  form  available  via  the 
agency's  internet  site  (http:// 
vm.cfsan.fda.gov).  FDA  Form  No.  3480.     "^ 
as  well  as  FDA  Form  No.  3479  (see 
section  III  of  this  document),  are 
imdergoing  review  by  the  Office  of 
Management  and  Budget  as  part  of  the 
paperwork  reduction  analysis  (see 
section  VII  below)  for  this  proposed 
rule. 

D.  Confidentiality  of  Information  in  a 
Premarket  Notification  for  an  FCS 

Section  409(h)(4)  of  the  act  prohibits 
FDA  from  publicly  disclosing  any 
information  in  a  PMN  for  120  days  after 
submission  of  the  PMN  to  FDA.  FDA  is 
proposing  to  codify  in  §  170.102(a)  the 
prohibition  against  disclosure  of 
information  in  a  notification.  FDA 
currently  believes  that  the  intent  of 
section  409(h)(4)  of  the  act  is  to  prevent 
the  agency  fi-om  disclosing  information 
in  a  notification  prior  to  completion  of 
the  agency's  review.  Therefore,  FDA  is 
proposing  to  add  §  170.102Cb)  which 
provides  that  the  information  in  a 
notification  that  is  withdrawn  within 
120  days  after  receipt,  and  before  the 
agency  has  completed  its  review,  will 
not  be  publicly  available.  Similarly. 
FDA  believes  that  the  agency's 
conclusion  regarding  a  notification 
should  be  publicly  available  at  the  time 
such  conclusion  is  reached.  Therefore. 
FDA  is  proposing  in  §  170.102(c)  to 
provide  that  FDA's  conclusion  regarding 
a  notification  would  be  available  at  the 
time  the  agency's  review  is  completed. 
However,  FDA  does  not  expect  to 
actively  disclose  its  conclusion 
regarding  a  notification;  rather,  FDA 
anticipates  providing  this  information  to 
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persons  who  contact  the  agency  (i.e.,  by 
telephone,  letter,  or  e-mail)  after  the 
conclusion  of  FDA's  review. 

The  agency  is  planning  to  establish  a 
publicly  available  inventory  of  effective 
PMN's  (discussed  below).  FDA  has 
tentatively  concluded  that  the  inventory 
will  include  the  information  necessary 
to  describe  adequately  the  substance 
that  is  the  subject  of  the  notification  and 
the  use  of  that  substance  for  which  the 
notification  is  effective.  Such 
information  may  include,  but  will  not 
necessarily  be  limited  to,  the  complete 
chemical  identity  of  the  FCS,  the 
maximum  use  level  in  food  contact 
materials,  any  limitations  on  the  types 
of  food  that  may  contact  materials 
containing  the  substance,  and 
limitations  on  time  and  temperature 
conditions  of  use  for  the  material 
containing  the  substance.  FDA  believes 
that  the  foregoing  information  is 
necessary  to  describe  adequately  the 
circumstances  under  which  a  given 
notification  is  effective  and  that  any 
claim  to  confidentiality  of  such 
information  woidd  hamper  the  agency's 
ability  to  adequately  communicate 
which  notifications  have  become 
effective.  Therefore,  as  proposed, 
§  170.102(d)  provides  that  by  submitting 
a  notification,  the  notifier  waives  any 
claim  of  confidentiality  to  the 
information  required  to  describe 
adequately  the  FCS  and  the  intended 
conditions  of  use  that  are  the  subject  of 
the  notification. 

FDA  is  proposing  to  codify  in  §  170 
102(e)  the  types  of  information  in  a 
PMN  that  will  be  publicly  available 
once  the  statuatory  120-day  review 
period  is  completed.  The  types  of 
information  listed  in  proposed 
§  170.102(e)  are  comparable  to  the  types 
of  information  contained  in  or  relating 
to  an  FA?  that  generally  are  publicly 
available  under  §  171.1  (h)  either  at  the 
time  the  petition  is  filed  or  once  the 
agency  has  rendered  a  decision  on  the 
petition.  FDA  has  tentatively  concluded 
that  once  the  statuatory  prohibition  in 
section  409  (h)  of  the  act  against 
disclosure  of  information  in  a  PMN 
expires,  the  disclosure  of  data  and 
information  in  a  PMN  should  be 
comparable  to  the  disclosure  of  similar 
information  when  contained  in  an  FAP. 
FDA  specifically  requests  conunents  on 
ail  of  the  provisions  of  proposed         ' 
§170.102 

E.  Withdrawal  Without  Prejudice 

Under  proposed  §  170.103,  FDA  is 
proposing  that  a  notifier  may  withdraw 
a  PMN  at  any  time  during  the  120  days 
after  receipt  of  the  notification  by  FDA, 
if  FDA  has  not  completed  its  review.  For 
the  purpose  of  this  section,  FDA's 


review  is  complete  when  FDA  has 
allowed  120  days  to  pass  without 
objecting  to  the  PMN,  or  when  FDA  has 
issued  an  objection  letter.  FDA 
tentatively  believes  that  the  outcome  of 
the  agency's  review  should  be  publicly 
available  at  the  time  it  issues.  As 
discussed  above,  FDA  is  proposing  in 
§  170.102(c)  to  protect  ft-om  public 
disclosure  the  information  in  a  PMN 
withdrawn  within  120  days  of  receipt 
by  FDA. 

F.  Action  on  a  Notification  for  an  FCS 

FDA  currently  plans  to  conduct  an 
initial  review  of  whether  the  basic 
informational  items  required  under 
proposed  §  170.101  are  in  a  notification 
for  an  FCS.  If,  diuing  this  initial  review, 
FDA  finds  that  one  of  the  elements 
required  under  proposed  §  170.101  is 
missing,  FDA  believes  that  the  agency 
should  be  able  to  decline  to  review  such 
notification.  Under  proposed 
§  170.104(b)(1).  FDA  would  inform  a 
notifier  in  writing  that  a  clearly 
deficient  notification  has  not  been 
accepted.  In  addition,  if  a  notifier 
supplements  a  deficient  notification 
before  FDA  informs  the  notifier  in 
wnriting  under  proposed  §  170.104(b)(1) 
then  the  date  of  receipt  of  the 
supplemental  information  would  be  the 
date  of  receipt  of  the  notification  for 
purposes  of  section  409(h)(1)  of  the  act. 

»  FDA  accepts  a  PMN,  FDA  expects 
to  acknowledge  receipt  of  the  PMN  in 
writing  within  30  days  of  receipt  (see 
proposed  §  170.104(b)(2)).  This 
acknowledgment  would  serve  two 
purposes:  First,  the  acknowledgment 
would  inform  the  notifier  of  the  date  of 
receipt  of  the  notification  by  FDA,  and 
thereby  the  effective  date  of  the 
notification  if  FDA  does  not  object  to 
the  marketing  of  the  substance;  second, 
the  acknowledgment  would  identify  the 
substance  and  use  that  FDA 
understands  are  the  subject  of  the 
notification.  FDA  intends  to  use  this 
identity  and  use  information  in  FDA's 
inventory  of  effective  notifications 
(discussed  below)  if  the  notification 
becomes  effective.  If  FDA  determines 
during  the  course  of  review  of  a  PMN 
that  it  is  necessary  to  modify  the 
description  of  the  FCS  or  its  intended 
use  as  conveyed  in  the  acknowledgment 
letter.  FDA  intends  to  promptly  inform 
the  notifier  of  any  such  changes. 

If,  after  reviewing  a  notification,  FDA 
does  not  agree  that  the  notifier  has 
demonstrated  that  the  substance  is  safe 
under  the  intended  conditions  of  use, 
FDA  would  inform  the  notifier  in 
writing  that  FDA  objects  to  the 
marketing  of  the  substance  for  the  use 
that  is  the  subject  of  the  notification  and 
would  describe  the  basis  for  the 


objection.  Under  proposed 
§  170.104(c)(1),  if  FDA  objects  to  a  PMN, 
FDA  will  inform  the  notifier  in  writing. 
FDA  has  tentatively  concluded  that  the 
date  of  the  objection  letter  should  be  the 
date  that  the  agency  objects  to  the 
notification  for  the  purposes  of  section 
409(h)(2)(A)  of  the  act,  and  has 
proposed  such  an  eurangement  in 
§  170.104(c)(1).  FDA  believes  that  this 
practice  for  objection  dates  will  simplify' 
management  of  the  notification  process. 
For  purposes  of  clarity,  FDA  is  also 
proposing  in  §  170.104(c)(2)  to  restate 
the  statutory  outcome  that,  if  FDA 
objects  to  a  notification  diuing  the  120- 
day  review  period,  the  notification 
would  not  become  effective.  Under 
section  409(a)  of  the  act,  in  the  absence 
of  an  effective  notification,  an  FCS 
cannot  be  lawfully  marketed. 

FDA  currently  oelieves  that,  if 
information  on  which  the  notifier's 
determination  of  safety  is  based  is 
inadequate  to  support  a  safety 
determination,  the  agency  would  object, 
under  section  409(h)(2)(B)  of  the  act,  to 
the  notification  on  the  basis  that  the  use 
of  the  FCS  has  not  been  shown  to  be 
safe  under  the  standard  of  section 
409(c)(3)(A).  FDA  currently  believes 
that,  if  the  notifier's  discussion  of  the 
data  supporting  the  safety  of  the  use  of 
the  FCS  is  not  comprehensive,  the 
agency  would  consider  the  notification 
inadequate  to  support  the  safety  of  the 
intended  use  of  the  FCS  and  would 
object  to  the  notification  on  that  basis. 

Section  409(h)(5)(A)(i)  of  the  act  states 
that  the  premarket  notification  program 
shall  not  operate  in  any  fiscal  year  (FY) 
for  which  the  program  is  not  funded  as 
described  in  section  409(h)(5).  FDA 
currently  believes  that  the  agency  must 
be  able  to  object  to  a  notification  if  the 
notification  program  ceases  to  operate 
before  the  end  of  the  120-day  period 
after  FDA's  receipt  of  the  notification  in 
accordance  with  section  409(h)(5)  of  the 
act.  Accordingly,  proposed 
§  170.104(c)(3)  would  authorize  FDA  to 
object  to  a  premarket  notification  on  the 
basis  that  some  portion  of  the  120-day 
review  period  occurs  during  a  period 
while  the  PMN  program  is  not 
operating.  Proposed  §  170.104(c)(3) 
would  not,  however,  require  FDA  to 
object.  For  example,  if  FDA  determines 
that  it  can  complete  its  review  of  a  PMN 
while  the  PMN  program  operates,  the 
agency  would  not  object  to  a 
notification  solely  on  the  basis  of 
proposed  §  170.104(c)(3). 

Unlike  the  FAP  process,  there  is  no 
requirement  under  the  PMN  process 
that  FDA  publish  either  a  filing  notice 
or  a  final  rule  in  the  Federal  Register  in 
order  to  authorize  the  use  of  an  FCS. 
Moreover,  the  statute  does  not  require 
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FDA  to  issue  a  letter  at  the  conclusion 
of  the  review  of  a  notification,  in 
contrast  to  the  threshold  of  regulation 
process  under  §  170.39.  No  action  by 
FDA  is  required  for  a  notification  to 
become  effective  120  days  after  receipt 
by  the  agency.  However,  FDA  has 
considered  information  provided  by  the 
public  at  the  March  1999  public  meeting 
and  has  tentatively  concluded  that 
issuing  a  letter  identifying  the 
notification  and  the  date  on  which  the 
notification  became  effective  may  be 
valuable  in  bringing  the  review  process 
to  closure.  Such  a  letter  could  also 
clarify  the  identity  or  intended  use  of 
the  FCS  if  there  is  a  need  to  do  so. 
Therefore,  FDA's  current  plan  is  to 
reissue  the  acknowledgment  letter  and 
to  add  a  statement  regarding  the  date  on 
which  the  notification  became  effective 
and  to  describe  any  changes  in  identity 
or  use  of  the  FCS.  Because  FDA  is 
concerned  that  the  issuance  of  a  final 
letter  for  every  PMN  may  become  an 
administrative  burden  on  the  agency, 
the  agency  is  not  proposing  to  make 
issuance  of  such  a  letter  a  requirement. 

In  order  to  administer  the  PMN 
program  efficiently,  FDA  has  tentatively 
concluded  that  the  agency  should 
maintain  a  publicly  available  inventory 
of  effective  notifications.  Such  an 
inventory  would  permit  both  the 
regulated  industry  and  the  public 
readily  to  determine  whether  an 
effective  notification  exists  for  use  of  an 
FCS.  As  currently  envisioned  by  the 
agency,  the  publicly  available  inventory 
would  include  such  information  as  the 
identity  of  the  substance,  the  notified 
use,  the  manufacturer  identified  in  the 
notification,  the  effective  date  of  the 
notification,  and  a  tracking  number 
identifying  the  notification.  FDA 
expects  to  make  the  inventory  of 
effective  notifications  available  on  the 
agency's  Internet  site  (http:// 
vm.cfsan.fda.gov).  FDA  is  specifically 
requesting  comments  on  the  agency's 
plan  for  the  inventory  of  effective 
notifications  and  on  ways  the  agency 
may  make  the  inventory  most  useful  to 
the  public. 

As  noted,  section  409(h)(3)(A)  of  the 
act  requires  that  the  notification  process 
be  utilized  for  authorizing  new  uses  of 
food  contact  substances  except  where 
the  agency  determines  that  a  FAP  is 
necessary  to  provide  adequate  assurance 
of  safety  or  where  FDA  and  a 
manufacturer  or  supplier  agree  that  such 
manufacturer  or  supplier  may  submit  a 
petition.  FDA  currently  believes  that 
there  may  be  some  instances  where  a 
codified  regulation  may  be  in  the  best 
interest  of  the  public  and  the  agency, 
and  in  such  cases,  the  agency  would 
agree  to  accept  a  petition.  However, 


FDA  should  not  be  required  to  review 
both  a  petition  and  a  notification  for  the 
same  use  of  an  FCS.  Thus,  proposed 
§  170.104(d)  would  provide  that  a 
premarket  notification  would  be 
deemed  withdrawn  if  FDA  and  a 
notifier  agree  under  section  409(h)(3)(A) 
of  the  act  that  the  notifier  may  submit 
a  FAP  proposing  the  approval  of  the 
FCS  for  the  use  described  in  the 
notification.  FDA  is  also  proposing  to 
amend  §  171.1(i)(l)  to  ensure  that  FDA 
is  not  required  to  file  a  FAP  for  the  use 
of  an  FCS  that,  under  section 
409(h)(3)(A)  of  the  act.  may  be  the 
subject  of  a  notification. 

G.  Determination  That  a  Premarket 
Notification  Is  No  Longer  Effective 

Section  409(i)  of  the  act  states  that 
FDA  shall  by  regulation  prescribe  the 
procedure  by  which  the  agency  may 
deem  a  premarket  notification  to  no 
longer  be  effective.  If  information 
becomes  available  that  indicates  that  the 
use  of  an  FCS  that  is  the  subject  of  an 
effective  notification  may  no  longer  be 
considered  safe,  FDA  believes  that  such 
information  must  be  adequately 
addressed  by  the  notifier  for  the 
notification  to  continue  to  be  effective. 
Proposed  §  170.105(a)  states  that  FDA 
may  determine  that  a  PMN  is  no  longer 
effective  if  the  available  information 
demonstrates  that  the  use  of  an  FCS  is 
no  longer  safe.  Proposed  §  170.105(b) 
states  Qiat  FDA  would  inform  the 
notifier  in  writing  of  the  agency's 
tentative  conclusion  that  a  notification 
is  no  longer  effective,  and  would 
provide  the  basis  for  that  conclusion.  In 
addition,  FDA  will  establish  a 
timeframe  for  the  notifier  to  respond  to 
the  agency's  tentative  conclusion.  Under 
proposed  §  170.105(b)  the  notifier 
would  be  given  an  opportunity  to 
address  FDA's  safety  concerns.  Under 
proposed  §  170.105(c),  if  the  notifier  is 
not  able  to  address  adequately  FDA's 
concerns.  FDA  would  publish  a  notice 
in  the  Federal  Register  stating  the 
agency's  conclusion  that  the  notification 
is  no  longer  effective.  The  date  of  such 
notice  will  be  the  date  after  which  the 
notification  shall  no  longer  be  effective. 
FDA  has  tentatively  concluded  that  the 
agency's  determination  that  a 
notification  is  no  longer  effective  shall 
be  the  final  agency  action  subject  to 
judicial  review  (proposed  §  170.105(d)). 

m.  Notifications  for  Formulations 

As  discussed  above,  in  response  to  the 
March  1999  public  meeting,  the  agency 
received  comments  requesting  that  the 
agency  accept  notifications  for  food 
contact  substance  formulations 
(NFCSF's).  Such  notifications  would  be 
distinct  fi-om  notifications  for  FCS's  in 


two  ways.  First,  NFCSF's  would  be  for 
a  particular  mixture  of  FCS's  and  would 
be  for  more  than  one  FCS.  Second,  each 
of  the  substances  in  the  formulation 
would  already  be  authorized  for  its 
intended  use  in  contact  with  food.  Thus. 
FDA's  evaluation  of  NFCSF's  would  be 
limited  to  a  review  of  the  basis  for 
compliance  with  section  409  of  the  act. 

Because  each  substance  in  an  NFCSF 
would  already  be  authorized  for  its 
intended  use.  such  notifications  would 
not  be  required  under  section  409  of  the 
act.  Nor  does  the  act  require  FDA  to 
implement  and  operate  such  a  program. 
Comments  in  response  to  the  March 
1999  public  meeting  stated  that  such 
notifications  would  be  useful  for 
facilitating  trade  in  both  food  contact 
materials  and  in  food,  if  FDA  would 
choose  to  accept  these  notifications 
imder  the  PMN  process.  FDA  also 
believes  that  acceptance  and  review  of 
NFCSF's  will  aid  the  agency  in 
monitoring  compliance  within  the 
regulated  industry  and  provide  the 
agency  with  better  information  on  the 
types  of  food  contact  materials  in  use. 
Therefore,  FDA  is  proposing,  in 
§  170.106(a).  to  accept  NFCSF's  where 
the  notifier  can  establish  that  each  of  the 
components  of  the  formulation  is 
authorized  for  its  intended  use. 
However,  FDA  has  serious  concerns 
about  the  potential  burden  that 
accepting  notifications  for  formulations 
could  place  on  the  agency.  Therefore, 
proposed  §  170.106(b)  states  that  the 
agency  may  decline  to  accept  NFCSF's 
by  publishing  a  notice  in  the  Federal 
Register  stating  that  the  agency  does  not 
have  sufficient  resources  to  review  such 
notifications.  FDA  believes  that  this 
level  of  notice  is  appropriate  be<^use 
there  is  no  statutory  requirement  for 
FDA  to  accept  NFCSF's. 

FDA's  current  view  is  that 
notifications  for  formulations  would  not 
require  resubmission  of  the  information 
supporting  the  safety  of  the  intended 
use  of  each  food  contact  substance  in 
the  formulation.  FDA  has  tentatively 
concluded  that  a  notifier  for  a 
formulation  would  ordinarily  submit 
only  a  completed  FDA  Form  No.  3479 
and  any  additional  information 
necessary  to  establish  that  the  specific 
conditions  of  use  in  the  formulation  for 
each  FCS  are  authorized.  Also,  in  cases 
where  the  basis  for  compliance  of  an 
individual  FCS  in  a  formulation  is  an 
effective  notification,  a  notifier  would 
need  to  certify  that  he  could  rely  on  the 
notification  cited.  Therefore,  under 
proposed  §  170.106(c),  FDA  would 
require  that  a  notification  for  a  food 
contact  substance  formulation  include  a 
completed  FDA  Form  No.  3479  and  any 
additional  information  to  f  tdblish  that 
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each  of  the  components  of  the 
formulation  is  authorized  for  its 
intended  use.  FDA  is  specifically 
requesting  comments  on  proposed 
§170.106. 

IV.  Transition  Policy 

At  the  time  the  premarket  notification 
program  began  to  operate,  the  agency 
had  an  inventory  of  pending  FAP's  for 
the  use  of  FCS's.  FDA  also  had  an 
inventory  of  pending  TOR  exemption 
requests  (submitted  under  §  170.39). 
FDA  believes  that  nearly  all  of  these 
petitions  and  exemption  requests  are  for 
uses  that  would  meet  the  criteria  under 
proposed  §  170.100  for  premeu-ket 
notification. 

At  any  time  that  the  PMN  program  is 
operational,  a  petitioner  may  withdraw 
a  FA?  or  TOR  request  for  the  use  of  an 
FCS  and  resubmit  the  petition  or  request 
as  a  PMN.  If  a  petitioner  does  not 
withdraw  a  petition  and  such  petitioner 
submits  a  PMN  for  the  same  use,  the 
petition  would  be  deemed  withdrawn 
under  proposed  §  171.7(c)  for  the  use  or 
uses  described  in  the  notification.  In  a 
letter  dated  October  25,  1999,  FDA 
strongly  encouraged  petitioners  and 
requesters  under  the  threshold  of 
regulation  process  to  contact  the  agency 
prior  to  withdrawal  of  a  petition  or  a 
TOR  request  to  obtain  specific  guidance 
on  conversion  of  the  petition  or  request 
to  a  PMN.  Finally,  for  some  of  the  FAP's 
and  TOR  requests  in  the  agency's 
inventory  when  the  notification 
program  began  to  operate,  FDA  was 
awaiting  the  submission  of  additional 
information  that  the  agency  has 
considered  necessary  to  the  safety 
determination.  Any  such  information 
would  be  necessary  to  establish  the 
safety  of  the  intended  use  of  the  FCS  if 
a  petition  or  request  were  resubmitted 
as  a  notification. 

V.  Conforming  Amendments 

FDA  is  proposing  several  conforming 
amendments  to  the  agency's  regulations 
to  help  to  administer  the  PMN  process 
and  to  clarify  the  application  of  the  food 
additive  regulations  to  FCS's. 

Section  20.100  cross-references 
regulations  concerning  the  public 
availability  of  information  in  specific 
types  of  documents  submitted  to  FDA. 
FDA  is  proposing  to  amend  this  section 
to  cross-reference  the  regulations  on  the 


disclosing  of  information  in  PMN's 
under  proposed  §  170.102. 

FDA  is  proposing  to  amend  §  58.3  (21 
CFR  58.3)  to  add  PMN's  to  the  list  of 
types  of  submissions  that  the  agency 
classifies  as  "Applications  for  research 
or  marketing  permits."  This  amendment 
will  make  the  appropriate  provisions  of 
the  agency's  GLP  regulations  applicable 
to  PMN's. 

FCS's  that  are  the  subject  of  PMN's 
will  not  be  listed  in  the  food  additive 
regulations  for  their  intended  uses. 
Therefore,  FDA  proposes  to  amend 
§§  174.5(d)  and  179.25(c)  (21  CFR 
174.5(d)  and  179.25(c))  to  provide 
appropriate  cross  references  for  the  use 
of  an  FCS  that  is  the  subject  of  an 
effective  PMN. 

VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520).  A 
description  of  these  provisions  is  given 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
soiut:es,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  conmients  on  the 
following:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu"den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology 

Title:  Food  Contact  Substances 
Notification  System 

Description:  Section  409(h)  of  the  act 
establishes  a  premarket  notification 
process  for  FCS's.  Section  409(h)(6)  of 
the  act  defines  a  "food  contact 
substance"  as  "any  substance  intended 
for  use  as  a  component  of  materials  used 


in  manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  Section  409(h)(3)  of 
the  act  requires  that  the  notification 
process  be  utilized  for  authorizing  the 
marketing  of  FCS's  except  where  FDA 
determines  that  the  submission  and 
premarket  review  of  a  FAP  imder 
section  409(b)  of  the  act  is  necessary  to 
provide  adequate  assin-ance  of  safety. 
Section  409(h)(1)  of  the  act  requires  that 
a  notification  include  information  on 
the  identity  and  the  intended  use  of  the 
food  contact  substance  and  the  basis  for 
the  notifier's  determination  that  the 
food  contact  substance  is  safe  under  the 
intended  conditions  of  use.  Because 
section  409(h)(1)  of  the  act  references 
the  general  safety  standard  for  food 
additives,  the  data  in  a  PMN  should  be 
comparable  to  the  data  in  a  FAP.  FDA 
is  proposing  regulations  necessary  to 
implement  the  premarket  notification 
program  which  will  largely  replace  the 
FAP  process  for  those  food  additives 
that  are  food  contact  substances.  The 
collection  of  information  associated 
with  notifications  for  new  uses  of  FCS's 
under  section  409  of  the  act  has  been 
previously  announced  for  public 
comment  in  a  notice  published  in  the 
Federal  Register  of  November  12,  1999 
(64  FR  61648). 

FDA  is  also  proposing  to  require  that 
a  notification  for  a  food  contact 
substance  include  FDA  Form  No.  3480 
"Notification  for  New  Use  of  a  Food 
Contact  Substance"  and  a  notification 
for  a  formulation  of  a  food  contact 
material  include  FDA  Form  No.  3479 
"Notification  for  a  Food  Contact 
Substance  Formulation"  that  will  serve 
to  summarize  pertinent  information  in 
the  notification.  FDA  Form  No.  3480 
was  made  available  for  public  conunent 
in  the  November  12,  1999,  notice.  FDA 
believes  that  these  forms  will  facilitate 
both  preparation  and  review  of 
notifications  since  the  forms  will  serve 
to  organize  information  necessary  to 
support  the  safety  of  the  use  of  the  FCS. 
The  burden  of  filling  out  the  appropriate 
form  has  been  included  in  the  burden 
estimate  for  the  notification. 

Description  of  Respondents: 
Manufacturers  of  food  contact 
substances. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


21  CFR  Se< 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 

21  CFR  Section 

Form 

No.  of 
Respondents 

Annual  Frequency 

per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

170.1062 
170.10137 

FDA  3479 
FDA  3480 

200 
200 

4 
1 

800 
200 

2 
25 

1,600 
5,000 
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Table  1.— Estimated  Annual  Reporting  Burden  ^—Continued 


21  CFR  Section 


170.101*-^ 
1 70.1 01  s.^ 
170. 101 6'^ 
Total 


Form 


FDA  3480 
FDA  3480 
FDA  3480 


No.  of 
Respondents 


55 
45 
16 


Annual  Frequency 

per 

Response 


2 
2 
1 


Total  Annual 
Responses 


110 
90 
16 


Hours  per 
Response 


120 
150 
150 


43277 


Total  Hours 


1»,200 
13,500 
2,400 
35,700 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
Notifications  for  a  food  contact  substance  formulation   These  notifications  require  only  FDA  Form  No.  3479  ("Notification  for  a  Food  Contact 
Substance  Formulation  i  to  be  filled  rji  and  documentation  attached. 
'  Duplicate  notifications  for  uses  o;  food  contact  substances 

-Notifications  for  uses  that  wouid  currently  be  the  sub)eci  of  exemptions  under  21  CFR  170.39  or  very  simp»e  FAP's. 
"  Notifications  for  uses  that  would  currently  be  the  subject  of  moderately  complex  FAP's. 
"-■  Notifications  tor  uses  that  would  currently  be  the  sub)ect  of  more  complex  FAPs. 
^  These  notifications  require  the  submission  of  FDA  Form  No.  3480  ("Notification  for  New  Use  of  a  Food  Contact  Substance"). 


The  above  estimate  is  based  on  the 
types  of  submissions  that  FDA  currently 
receives  for  food  contact  substances  in 
the  TOR  and  the  FAP  processes  and  the 
following  assumptions  and  information: 

•  FDA  estimates  that  the  likely 
increase  m  PMN's  over  the  number  of 
FAP's  and  TOR  requests  will  be 
approximately  four  times  the  highest 
recent  influx  of  these  submissions  (50 
and  54.  respectively).  This  factor  is 
based  on  an  analysis  of  the  number  of 
companies  producing  various  types  of 
food  contact  substances  and  the  types  of 
food  contact  substances  for  which  FAP's 
and  TOR'S  are  most  commonly 
submitted  to  FDA. 

•  Based  on  input  from  industry 
sources,  FD,'\  estimates  that  the  agency 
will  receive  approximately  800 
notifications  annually  for  food  contact 
substance  formulations. 

•  FDA  also  has  included  200  expected 
duplicate  submissions  in  the  second 
lowest  tier.  FDA  expects  that  the  burden 
for  preparing  these  notifications  will 
primarily  consist  of  the  notifier  filling 
out  FDA  Form  No.  3480,  verif\-mg  that 

a  previous  nrjtification  is  effective,  and 
preparing  necessary  documentation. 

•  Based  on  the  amount  of  data 
typically  submitted  in  FAP's  and  TOR 
requests,  FDA  identified  three  other 
tiers  of  PMN's  that  represent  escalating 
levels  of  burden  required  to  collect 
information 

•  FDA  estimated  the  median  number 
of  hours  necessary  for  collecting 
information  for  each  type  of  notification 
within  each  of  the  three  tiers  based  on 
input  from  industry  sources. 

In  compliance  with  the  PR.^  (44 
U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
provisions  of  this  proposed  rule  to  OMB 
for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
the  information  collection  by  August  14, 
2000  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB  (address 
above).  Attn:  Desk  Officer  for  FDA. 


Vn.  Analysis  of  Impacts 

A.  Preliminary  Regulatory  Impact 
Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  Executive  Carder  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator.-  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviromnental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
niunber  of  specified  conditions, 
including  having  an  aimual  effect  on  the 
economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
fOMB)  has  determined  that  this 
proposed  rule  is  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866, 

1 .  The  Need  for  Regulation 

This  notice  proposes  regulations  that 
are  needed  to  help  implement  the 
premarket  notification  process  for  food 
contact  substances  created  by  FDAMA. 
These  premarket  notifications  will 
largely  replace  F.A.P's  for  food  contact 
substances.  In  the  petition  process,  FDA 
evaluates  the  safety  of  the  proposed  use 
of  a  food  additive  and.  if  FDA 
determines  that  the  proposed  use  is  safe, 
the  agency  issues  a  regulation 
authorizing  the  legal  marketmg  of  the 
product.  Lender  the  statute,  FDA  has  an 
initial  period  of  90  days,  which  may  be 
extended  for  an  additional  90  days,  in 


whicil  to  make  a  determination 
regarding  the  safety  of  the  proposed  use 
and  publish  an  order  stating  the 
agency's  determination.  However, 
regardless  of  the  time  that  actually 
passes  after  submission  of  a  FAP,  the 
FAP  may  not  be  legally  marketed  until 
FDA  publishes  an  authorizing 
regulation.  By  contrast,  the  premarket 
notification  provision  of  FDAMA 
requires  FDA  to  object  within  120  days 
to  a  manufacturer's  notification  that  it 
intends  to  use  a  particular  food  contact 
substance  for  a  particular  use,  or  the 
substance  may  be  legally  marketed  on 
the  121st  day  without  issuance  of  a 
regulation. 

This  notice  also  proposes  regulations 
to  implement  the  statutory  requirement 
that  information  in  a  PMN  not  be 
publicly  disclosed  before  completion  of 
FDA's  review.  Under  the  petition 
process,  the  publication  in  the  Federal 
Register  of  the  notice  of  filing  for  the 
petition  permits  competitors  of  the 
petitioner  to  learn  about  the  new  food 
contact  substance  before  authorization. 
Disclosure  of  a  manufacturer's  intent  to 
market  a  substance  before  authorization 
lowers  the  competitive  advantage  of  a 
new  product,  since  a  food  additive 
regulation  authorizes  anyone  to  market 
the  substance  for  its  intended  use. 
Under  section  409(h)  of  the  act  and  the 
proposed  rule,  a  notification  will  be 
effective  for  the  manufacturer  named  in 
the  notification  only,  thereby  protecting 
the  commercial  intent  of  the 
manufacturers  of  the  new  food  contact 
substance  dining  the  period  of  review, 
and  permitting  the  manufacturer  of  the 
new  food  contact  substance  to  market 
the  substance  first. 

The  implementing  regulations 
propose  binding  criteria  for  the 
successful  submission  of  notifications 
and  a  concrete  framework  for  the 
resolution  of  routine  questions  or 
problems  arising  in  the  notification 
process.  The  notification  process  is 
more  predictable  than  the 
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corresponding  FAP  process,  because  the 
notifier  will  have  either  an  effective 
notification  or  FDA's  objection  w^ithin 
120  days.  The  structiire  added  by 
limited  implementing  regulations  would 
enhance  the  predictability  of  that 
process  and  reduce  the  burden  on  all 
potential  notifiers.  Therefore,  the 
proposed  regulations  implementing  the 
statutory  requirement  for  PMN's  would 
help  the  agency  to  reduce  delays  in  the 
marketing  of  new  food  contact 
substances.  In  the  absence  of  the 
proposed  rule,  the  agency  would  be  less 
effective  in  achieving  this  goal. 

In  the  economic  analysis  of  the 
proposed  rule,  the  agency  will  not 
separate  the  benefits  and  costs  of  the 
statute  from  the  benefits  and  costs  of  the 
regulations  helping  to  implement  the 
statute.  The  regulations  and  the  statute 
are  complementary  and  will  be  assessed 
together. 

2.  Regulatory  Options 

FDA  examined  a  range  of  regulatory 
options  to  demonstrate  why  the 
proposed  action  is  most  beneficial  to  the 
public.  Not  all  of  the  options  discussed 
below  are  cxurently  legally  available. 
FDA  assesses  options  that  are  not  legally 
available  in  order  to  elucidate  its 
reasoning  for  the  option  that  was 
chosen. 

a.  No  new  regulatory  activity.  No 
additional  social  costs  or  benefits  are 
associated  with  this  option.  Section  409 
of  the  act  does  not  require  FDA  to  issue 
regulations  to  implement  the 
notification  process  for  food  contact 
substances  except  for  regulations 
prescribing  the  procedure  by  which  a 
notification  may  be  deemed  no  longer 
effective  (section  409(i)(3)).  The 
notification  process  for  food  contact 
substances  begins  to  operate  when  the 
budgetary  requirements  of  section 
409(h)(5)  of  the  act  are  met  whether  or 
not  FDA  issues  regulations. 

If  no  regulations  exist  to  govern  the 
notification  program  when  it  begins  to 
operate,  FDA  will  operate  the  program 
through  guidance  alone.  This  situation 
would  provide  the  most  discretion  for 
FDA  to  deal  with  individual 
notifications  but  would  provide  less 
predictability  for  industry.  Less 
predictability  would  create  additional 
burden  on  the  industry  to  prepare  and 
manage  notifications  for  review. 

As  stated  above,  the  proposed 
implementing  regulations  provide 
binding  criteria  for  the  successful 
submission  of  notifications  and  a 
concrete  framework  for  the  resolution  of 
routine  questions  or  problems  arising  in 
the  notification  process.  The 
notification  process  is  more  predictable 
than  the  corresponding  FAP  process. 


because  the  notifier  will  have  either  an 
effective  notification  or  FDA's  objection 
within  120  days.  The  structure  added  by 
limited  implementing  regulations  will 
enhance  the  predictability  of  that 
process  and  reduce  the  burden  on  all 
potential  notifiers.  Furthermore,  if  the 
agency  continued  to  rely  on  the  current 
FAP  procedure  to  approve  food  contact 
substances,  there  could  be  delays  in 
meeting  consiuner  demand  when  the 
agency's  evaluation  has  not  been 
completed  within  a  predictable  time; 
these  delays  could  represent  potentially 
significant  avoidable  costs.  This 
unpredictability  discourages  new 
products  when  the  food  contact 
substance  manufacturers  do  not  believe 
their  products  can  be  brought  to  market 
within  a  reasonable  time.  When 
products  are  not  brought  to  market,  the 
public  bears  a  social  cost  in  terms  of  lost 
consumer  satisfaction  from  the  lack  of 
desirable  products.  Although  the  public 
cost  fi-om  new  products  not  being 
brought  to  market  are  mostly  unseen 
and  are  not  measurable,  they  may  be 
large. 

b.  Modification  of  the  petition  process 
to  require  automatic  authorization  at 
the  end.  Although  this  option  is  not 
legally  available,  the  public  might  have 
benefited  if  the  current  petition  process 
were  modified  to  require  automatic 
authorization  at  the  end  of  a  specified 
review  period.  The  period  of  evaluation 
for  food  contact  substance  petitions 
could  be  extended  to  120  days,  with 
automatic  authorization  granted  for 
petitions  that  are  not  reviewed  during 
this  period.  Extending  the  review  period 
would  provide  the  agency  with 
additional  time  to  review  each  petition 
and  the  requirement  of  automatic 
agency  authorization  at  the  end  of  the 
review  period  would  create  reliable 
expectations  for  petitioners.  However, 
extending  the  period  of  evaluation 
woidd  not  address  all  of  the  problems 
that  petitioners  encounter  in  the  current 
process.  This  option  neglects  the 
circumstance  that  certain  information 
may  be  disclosed  to  competitors  during 
the  review  process. 

c.  Stricter  requirements  for  data 
submission.  The  agency  might  have 
proposed  to  require  that  food  contact 
substances  meet  stricter  requirements 
for  data  submission  than  those  it  is 
proposing.  For  example.  FDA  might 
require  additional  validation  for  all  data 
that  form  the  basis  of  the  determination 
that  the  food  contact  substance  is  safe 
for  the  intended  use.  The  agency  did  not 
choose  this  option  because  additional 
data  requirements  would  impose  a  cost 
by  potentially  delaying  the  introduction 
of  beneficial  substances. 


d.  Deregulation — no  requirement  for  a 
petition  or  a  notification.  Congress 
could  legislate  to  dispense  with  the 
approval  of  new  food  contact  substances 
through  either  petitions  or  notifications. 
The  objection  to  this  option  is  that  the 
agency's  review  and  authorization  of 
food  contact  substances  protects  the 
public  from  harmful  substances  that 
might  otherwise  be  introduced  into  the 
food  supply  and  reduces  the  costs  of 
private  monitoring  of  the  food  supply. 
Protection  in  this  context  means  that  the 
agency  requires  that  manufacturers  of 
products  under  review  by  FDA 
demonstrate  a  reasonable  certainty  of  no 
harm  from  the  intended  use  of  the 
product. 

With  deregulation,  consumers  bear 
the  risks  when  producers  sell  products 
that  do  not  meet  the  regulatory  standard 
of  reasonable  certainty  of  no  harm.  If  the 
approval  of  new  food  contact  substances 
were  withdrawn,  consumers  would 
have  to  monitor  the  safety  of  the 
substances  in  the  food  supply.  If 
products  cause  harm,  consumers  would 
have  to  rely  on  the  tort  system  for 
redress.  Consumers  would  have  to  prove 
that  a  harm  was  linked  to  the  food 
contact  substance  based  on  a  standard 
that  might  vary  by  jurisdiction  or  at  the 
whim  of  a  jury.  Furthermore,  proving 
the  link  between  the  substance  and  the 
harm  could  be  extremely  difficult. 
Private  markets  operate  within  the 
framework  of  legal  institutions.  The  tort 
system  of  the  common  law  evolved,  in 
part,  to  provide  remedies  to  injuries 
suffered  in  transactions  in  private 
markets.  For  instance,  under  this 
system,  if  a  defective  product  injures 
someone,  then  the  injured  person  may 
recover  damages  from  the  producer  of 
the  defective  product.  The  recovery  of 
damages  requires  the  injured  person  to 
prove  that  his  injuries  were  caused  by 
the  producer's  product.  Regardless  of 
the  legal  standard  chosen  (negligence, 
warranty,  or  strict  liability)  the  injured 
person  must  be  able  to  link  his  injury 
to  the  specific  product  of  a  specific 
producer.  Because  legal  proceedings  are 
always  retrospective  and  must  have 
occurred  after  the  plaintiff  consumer 
has  suffered  an  injury,  the  social  cost 
under  the  tort  system  is  the  cost  of  the 
harm  caused  to  the  plaintiff  and  the  cost 
of  the  legal  proceedings. 

In  most  instances,  consumers 
experiencing  illness  or  other  harm  from 
food  consumption  do  not  recognize  the 
illness  as  foodborne  or  are  unable  to 
link  the  illness  to  consumption  of  a 
particular  food.  This  inability  to  connect 
illness  and  food  or  food  contact 
substances  exists  because  many 
symptoms  do  not  occur  immediately 
after  consumption  of  the  product.  Many 
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consumers  are  never  compensated,  and 
in  practice,  the  tort  system  is  rarely  used 
to  remedy  the  harm  that  comes  from 
unsafe  foods  or  food  additives. 
Therefore,  the  costs  of  private 
monitoring  and  enforcement  of  safety 
using  the  tort  system  in  an  unregulated 
market  are  probably  substantially 
greater  than  the  social  costs  of 
regulatory  enforcement  and  the 
additional  research  costs  needed  to 
demonstrate  with  reasonable  certainty 
that  products  are  safe. 

3.  Benefits 

The  benefits  from  the  change  to 
premarket  notifications  come  from  the 
increased  innovation  in  the  food  contact 
substance  market.  Consumers  want  new 
and  better  food  contact  substances  (or 
their  properties)  and  receive  benefits 
from  them  in  the  form  of  increased 
satisfaction.  Although  new  substances 
will  (on  average)  generate  monetary 
benefits  that  exceed  monetary  costs — if 
not,  new  substances  would  not  be 
introduced — it  is  difficult  to  place  a 
monetary  value  on  the  full  increase  in 
consumer  satisfaction  from  better  food 
contact  substances  in  the  future.  FDA 
therefore  did  not  attempt  to  directly 
measure  the  increased  consumer 
satisfaction  arising  from  greater 
innovation  in  food  contact  substances. 
Instead,  the  agency  estimated  the 
benefits  indirectly  by  the  increase  in 
innovation.  FDA  measured  the  benefits 
from  the  change  to  premarket 
notifications  as  the  expected  increase  in 
the  annual  number  of  new  notifications 
after  the  change.  More  product 
notifications  to  the  agency  imply  more 
innovation,  which  in  turn  implies  better 
products  and  greater  consumer 
satisfaction. 

Determining  the  benefits  without 
regard  for  the  congressional  requirement 
to  change  regimes,  although  it  ignores 
the  rationale  and  legal  authority  for  the 
change,  provides  a  simple  measiu^e  of 
the  consequences  of  the  change  to  the 
system  of  premarket  notifications  for 
new  food  contact  substances.  The 
increase  in  notifications,  however,  may 
overstate  innovation  because:  (1)  Not  all 
notifications  will  be  for  new  products 
and  (2)  the  new  regime  will  require  each 
manufacturer  to  submit  a  notification  to 
obtain  marketing  approval  so  some 
duplication  of  firm  and  agency 
resources  might  occur  when  different 
manufacturers  produce  the  same 
substances.  Thus,  the  estimated  benefit 
due  to  innovation  represents  a 
maximum. 

The  agency  estimated  that  the  likely 
increase  in  submissions  will  be 
approximately  four  times  the  highest 
recent  number  of  annual  submissions 


for  food  contact  substances  (50  FAP's 
and  54  TOR  submissions).  Thus,  for 
fiscal  year  (FY)  2000,  FDA  estimates 
that  416  premarket  notifications  will  be 
submitted  (4  x  50  +  4  x  54).  As 
explained  above,  the  agency  has  not 
attempted  to  place  a  monetary  value  on 
the  benefits  from  these  submissions. 

4.  Costs 

The  costs^  of  the  proposed  rule  are  the 
costs  incurred  by  firms  that  notify  the 
agency  of  a  new  substance,  but  would 
not  have  had  to  under  the  previous 
regime.  The  firms  that  will  bear  this  cost 
manufacture  products  identical  to  those 
that  have  already  been  through  the 
notification  process.  These  firms  would 
formerly  have  been  able  to  avoid  the 
regulatory  process  altogether. 

The  agency  used  the  following 
calculation: 

Cost  =  (Number  of  Notifications)  X 
(Hours/Notification)  X  (Hourly  Rate  to 
Prepare  &  Notification)  +  (Number  of 
Notifications)  X  (Average  Cost  for  Data 
Development) 

The  agency  determined  the  expected 
number  of  notifications  for  seven 
categories  of  notifications  for  those 
firms  that  are  expected  to  make 
substances  identical  to  those  for  which 
notifications  have  been  received,  the 
number  of  hours  required  to  prepare  the 
notification  for  each  category,  and  the 
estimated  average  hourly  cost  to  prepare 
the  notification,  hi  addition  the  agency 
estimated  the  average  cost  of  developing 
the  data  for  each  type  of  submission. 

The  total  number  of  FAP's  and  TOR's 
received  in  FY  1998  and  that  would  be 
affected  by  the  change  in  regimes  was 
102.  Based  on  petition  data,  these  102 
were  divided  between  petitions  for 
components  of  food  contact  materials 
and  petitions  for  substances  used  to 
manufactiu-e  food  which  do  not  have  an 
intended  effect  in  the  food  as  consumed. 
The  burden  of  the  data  collection  for 
FAP's  varies  with  the  type  of  petition 
submitted.  The  following  are  the 
agency's  estimates  of  the  information 
collection  burden  for  FAP's  and  TOR's. 

A  TOR  requires  the  least  amount  of 
time  for  the  collection  of  information: 
approximately  88  hours  per  submission. 
Forty-nine  TOR's  were  received  in  FY 
1998,  resulting  in  a  burden  of  4,664 
hours. 

Category  A.  A  simple  indirect 
additive  petition  with  minimal  testing 
requfrements  (collection  of  identity 
information,  genetic  toxicity  testing  and 
administrative  details)  requfres 
approximately  120  hours  per  petition. 
Sixteen  such  petitions  of  this  type  were 
received  in  FY  1998,  resulting  in  a 
burden  of  1,920  hours.  In  addition,  the 
average  data  collection  costs  for  such 


petitions  is  about  $12,500,  resulting  in 
a  total  dollar  burden  for  data  collection 
of  $200,000  for  FY  1998. 

Category  B.  An  average  indirect 
additive  petition  consisting  of  analytical 
work,  90-day  feeding  studies, 
toxicological  review  of  study  data,  and 
internal  review  and  the  drafting  of  the 
petition,  requires  approximately  150 
hours  per  petition.  Twenty-two  such 
petitions  were  received  in  FY  1998, 
resulting  in  a  burden  of  3,300  hours.  In 
addition,  the  average  data  collection 
costs  for  such  petitions  is  about 
$350,000,  resulting  in  a  total  dollar 
burden  for  data  collection  of  $7,700,000 
for  FY  1998. 

Category  C.  For  an  indirect  additive 
petition  with  complex  analytical  work, 
the  estimated  time  requirement  per 
petition  is  approximately  150  hours. 
Eleven  such  petitions  were  received  in 
FY  1998,  resulting  in  a  burden  of  1,650 
hours.  In  addition,  the  average  data 
collection  costs  for  such  petitions  is 
about  $375,000,  resulting  in  a  total 
dollar  burden  for  data  collection  of 
$4,125,000  for  FY  1998. 

Category  D.  A  petition  for  a  major  new 
component  of  food  packaging,  involving 
long-term  feeding  studies,  toxicology 
review,  analyticcd  work,  and 
administrative  details,  requires  more 
hours  and  a  larger  dollar  investment  for 
data  development.  FDA  does  not  expect 
to  accept  such  petitions  as  notifications. 

Category  E.  A  simple  petition  for  a 
secondary  direct  food  additive  with 
minimed  testing  requfrements 
(collection  of  identity  information, 
minimal  toxicity  testing,  analytical  work 
and  adminisfrative  details)  requires 
approximately  120  hours  per  petition. 
One  such  petition  was  received  in  FY 
1998,  resulting  in  a  burden  of  120  hours. 
In  addition,  the  average  data  collection 
costs  for  such  petitions  is  about  $12,500. 
resulting  in  a  total  dollar  burden  for 
data  collection  of  $12,500  for  FY  1998. 

Category  F.  An  average  secondary 
dfrect  additive  petition  consisting  of 
analytical  work,  90-day  feeding  studies, 
toxicological  review  of  study  data,  and 
internal  review  and  the  drafUag  of  the 
petition,  requires  approximately  150 
hours  per  petition.  Two  such  petitions 
were  received  in  FY  1998,  resulting  in 
a  burden  of  300  hours.  In  addition,  the 
average  data  collection  costs  for  such 
petitions  is  about  $350,000,  resulting  in 
a  total  dollar  burden  for  data  collection 
of$700,000forFYl998. 

Furnishing  the  information  required 
even  in  a  simple  indirect  additive 
petition  requires  a  team  of  professional 
employees,  which  may  include 
toxicologists.  chemists,  environmental 
scientists,  and  lawyers.  According  to 
information  provided  by  industry  trade 


43280 


Federal  Register/ Vol.  65,  No.  135 /Thursday,  July  13.  2000 / Proposed  Rules 


associations,  the  collection  of 
information,  analytical  work, 
toxicological  review  and  administrative 
details  involved  in  such  a  petition 
(Category  A)  average  about  120  hours.  In 
addition,  such  a  petition  requires  an 
average  of  $12,500  for  data 


development.  Assuming  that  the 
aggregate  professional  hourly  cost  is 
$90,  then  the  cost  for  submitting  a 
simple  petition  is  $10,800  (calculated  by 
multiplying  the  hourly  cost  and  the  total 
hours)  +  $12,500  (for  data 


development),  for  a  totai  cost  ol 
$23,300. 

The  following  summaries  list  the  TOR 
and  petition  categories  and  the  cost  for 
each,  assuming  an  aggregate 
professional  hourly  cost  of  $90. 


Table  2.— Categories  of  Food  Contact  Substance  Submissions  (Current) 


Submission  Type 

No.  of  Submissions 

Total  Hours 

Cost  of  Hours 

Other  Costs 

Threshold  of  regulation 

49 

4,664 

419,760 

0 

Category  A 

6 

1,920 

172,800 

200,000 

Category  B 

22 

3,300 

297,000 

7,700,000 

Category  C 

11 

1,650 

148,500 

4,125,000 

Category  D 

0 

0 

0 

0 

Category  E 

1 

120 

10,800 

12,500 

Category  F 

2 

300 

27,000 

700,000 

Totals 

11,954 

1,075,860 

12,737,500 

If,  in  a  given  hscal  year  the  expected  niunber  of  PMN's  has  the  same  proportion  of  categories  as  does  the  FY 
1998  petitions  and  TOR's,  then  the  agency  expects: 

Table  3.— Categories  of  Food  Contact  Substance  Submissions  (Projected) 


Submission  Type 

No.  of  Notifications 

Total  Hours 

Cost  of  Hours 

Other  Costs 

Threshold  of  regulation 

201 

17.688 

1,591,920 

0 

Category  A 

ee 

7,920 

712,800 

825,000 

Category  B 

91 

13,650 

1,285,000 

31 ,850,000 

Category  C 

46 

6,900 

621,000 

17,250,000 

Category  D 

0 

0 

0 

0 

Category  E 

4 

480 

43,200 

50,000 

Category  F 

8 

1,200 

108,000 

2,800,000 

Totals 

47,838 

4,361,920 

52,775,000 

FDA  expects  approximately  50 
percent  of  new  notifications  to  be 
duplicates  of  PMN's  submitted  for 
products  that  wovdd  have  required  only 
one  authorization  under  the  old  regime. 
Comparable  products  that  could  have 
used  authorizations  for  another  firm's 
product  now  require  separate 
authorizations.  Therefore,  50  percent  of 
the  expected  total  cost  is  the  social  cost 
imposed  on  the  industry  because  of  the 
change  in  regimes,  for  a  total  expected 
social  cost  of  $26,387,500.  As  with  the 
estimate  of  benefits  above,  this  estimate 
of  social  cost  represents  a  maximiun 
cost  since  duplicate  notifications  may 
not  require  development  of  new 
scientific  data. 

5.  Summary  of  Benefits  and  Costs 

The  social  benefits  of  the  proposed 
change  in  regime  are  from  new  product 
innovation.  The  agency  estimates  that 
four  times  the  current  number  of 
petitions  and  TOR's  will  be  introduced 
into  the  market,  for  a  total  of  416.  The 
social  costs  from  the  change  in  regimes 
are  the  costs  to  submit  duplicate 
notifications.  The  agency  estimates  that 
50  percent  of  the  total  will  be  duplicate 
notifications  for  a  maximiun  total  social 
cost  of  $26,387,500. 


B.  Initial  "Regulatory  Flexibility  Analysis 

1.  Introduction 

FDA  has  examined  the  economic 
implications  of  these  proposed  rules  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lesson  the  economic  effect  of 
the  rule  on  small  entities. 

2.  Economic  Effects  on  Small  Entities 

We  were  unable  to  estimate  how 
many  small  entities  will  be  affected  by 
this  proposed  regulation,  because  the 
universe  of  affected  small  entities  might 
include  any  entities  with  a  new  idea. 
Past  practice  may  not  be  a  useful  guide 
for  estimating  how  many  future  entities 
will  be  affected.  Some  of  these  firms 
will  now  have  to  submit  a  PMN,  when 
in  the  past  they  would  not  have  had  to. 
Because  they  will  have  to  make  a 
submission,  the  cost  may  act  as  a  barrier 
and  discourage  them.  On  the  other 
hand,  firms  that  might  not  have 
submitted  an  application  because  the 
regime  did  not  protect  their  ideas  from 
copying,  will  now  have  some  protection 


for  their  ideas  by  virtue  of  the  new 
regime  and  thus  be  more  likely  to 
submit  a  PMN.  We  believe  the  net  affect 
will  be  to  encourage  more  iiuiovation  as 
reflected  by  more  notifications. 

3.  Regulatory  Relief 

Because  some  small  firms  are 
expected  to  be  adversely  affected  by  the 
proposed  rule,  options  for  regulatory 
relief,  such  as  small  business 
exemption,  need  to  be  addressed.  The 
benefit  of  this  option  is  that  small 
businesses  would  not  incur  an 
additional  cost.  The  drawback  is  that 
small  firms  could  then  copy  and 
distribute  themselves  the  substances 
being  reviewed  in  response  to  the 
marketing  submission  of  a  competitor, 
creating  disincentives  for  new  substance 
development  by  rival  firms. 

4.  Description  of  RecordKeeping  and 
Reporting 

There  are  no  additional  recordkeeping 
requirements  for  the  proposed  rule. 

5.  Summary 

FDA  estimates  that  there  will  be  no 
additional  direct  costs  to  small 
businesses  because  of  this  rule.  If  small 
business  entities  determine  that  the 
costs  of  notification  outweighed  the 
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benefits,  the  small  business  entities 
could  rely  on  existing  authorized  food 
contact  substances. 

<    Unfunded  Mandates  and 
Congressional  Review 

Section  1531(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4),  defines  a  significant  rule  as 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year. 
FDA  has  determined  that  this  rule  does 
not  constitute  a  significant  rule  imder 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  defines  a  major 
rule  for  the  purpose  of  congressional 
review  as  having  caused  or  being  likely 
to  cause  one  or  more  of  the  following: 
An  aimual  effect  on  the  economy  of 
$100  million;  a  major  increase  in  costs 
or  prices;  significant  effects  on 
competition,  employment,  prbductivity, 
or  innovation;  or  significant  effects  on 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
accordance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
OMB  has  determined  that  this  proposed 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

Vin  Environmental  Imp;] it 

The  agency  has  determined  under  21 
CFR  25.30(h")  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Comments 

Interested  persons  may,  on  or  before 
September  26.  2000,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposed  rule,  except  that  comments 
regarding  the  information  coUectior^ 
provisions  should  be  submitted  on  or 
before  August  14,  2000.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management 
Branch,  (address  above  above)  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  FDA  Form  No.  3479  "Notification 
for  a  Food  Contact  Substance 
Formulation,"  Rev.  9/99. 

2.  FDA  Form  No.  3480  "Notification 
for  a  New  Use  of  A  Food  Contact 
Substance,"  Rev.  5/00. 

List  of  Subjects 

21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

21  CFR  Part  58 

Laboratories,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  170 

Administrative  practice  and 
procedure.  Food  additives.  Reporting 
and  recordkeeping  requirements. 

21  CFR  171 

Administrative  practice  and 
procediu"e,  Food  additives. 

21  CFR  Part  1 74 

Food  additives,  Food  packaging. 

21  CFR  Part  1 79 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  it  is  proposed  that  21 
CFR  parts  20,  58,  170,  171,  174,  and  179 
be  amended  as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393,  1401- 
1403;  42  U.S.C.  241,  242,  242a,  2421,  242n, 
243,  262,  263,  263b-263n,  264n,  265,  300u- 
300U-5,  300aa-l. 

2.  Section  20.100  is  amended  by 
adding  paragraph  (c)(42)  to  read  as 
follows: 

§20  100     Applicability    cross  'e'erence  to 
other  regulations 

* 

(c)  *    *    * 

(42)  Premarket  notifications  for  food 
contact  substances,  in  §  170.102  of  this 
chapter. 


PART  58--GOOD  .A50RAT0RY 
PRAC-^iCF  POP  NONCLINICAL 
LABOR A^OPv  S'-^DIES 

3.  The  authority  citation  for  21  CFR 
part  58  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  346,  346a.  348, 
351,  352,  353,  355,  360,  360b-360f,  360h- 
360j,  371.  379e,  381;  42  U.S.C.  216,  262. 
263b-263n. 

4.  Section  58.3  is  amended  by  adding 
paragraph  (e)(23)  to  read  as  follows: 

§  58.3    Deflnttions. 

***** 

(e)*  *  * 

(23)  A  premarket  notification  for  a 
food  contact  substance,  described  in 
part  170,  subpart  D,  of  this  chapter. 


PART  17(>— FOOD  ADDITIVES 

5.  The  authority  citation  for  21  CFR 
part  1 70  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341.  342,  346a, 
348.371. 

6.  Section  170.3  is  amended  by 
revising  paragraph  (e)(2),  and  adding 
paragraph  (e)(3)  to  read  as  follows: 

§170.3    Definitions. 

***** 

(e)(1)*  *  * 

(2)  Uses  of  food  additives  not 
requiring  a  listing  regulation.  Use  of  a 
substance  in  a  food  contact  article  (e.g., 
food-packaging  or  food-processing 
equipment)  whereby  the  substance 
migrates,  or  may  reasonably  be  expected 
to  migrate,  into  food  at  such  levels  that 
the  use  has  been  exempted  from 
regulation  as  a  food  additive  under 

§  170.39,  and  food  contact  substances 
used  in  accordance  with  a  notification 
submitted  under  section  409(h)  of  the 
act  that  is  effective. 

(3)  A  food  contact  substance  is  any 
substance  that  is  intended  for  use  as  a 
component  of  materials  used  in 
manufactiu"ing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food. 
***** 

7.  Subpart  D,  consisting  of  §§  170.100 
through  170.106  is  added  to  part  170  to 
read  as  follows: 

buDpa^  D — Premarket  Notifications 

Sec. 

170.100  Submission  of  a  premarket 
notification  for  a  food  contact  substance 
(PMN)  to  the  Food  and  Drug 
Administration  (FDA). 

170.101  Information  in  a  premarket 
notification  for  a  food  contact  substance 
(PMN). 
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170.102  Confidentiality  of  information  in  a 
premarCet  notification  for  a  food  contact 
substance  (PMN). 

170.103  Withdrawal  without  prejudice  of  a 
premarket  notification  for  a  food  contact 
substance  (PMN). 

170.104  Action  on  a  premarket  notification 
for  a  food  contact  substance  (PMN). 

170.105  The  Food  and  Drug  Administration 
(FDA's)  determination  that  a  premarket 
notification  for  a  food  contact  substance 
(PMN)  is- no  longer  effective. 

170.106  Notification  for  a  food  contact 
substance  formulation  (NFCSF). 

Subpart  D — Premarket  Notifications 

§170.100    Submission  of  a  premarket 
notification  for  a  food  contact  substance 
(PMN)  to  the  Food  and  Drug  Administration 
(FDA). 

(a)  A  PMN  is  effective  for  the  food 
contact  substance  manufactured  or 
prepared  by  the  manufacturer  or 
supplier  identified  in  the  PMN 
submission.  If  another  manufacturer  or 
supplier  wishes  to  market  the  same  food 
contact  substance  for  the  same  use,  that 
manufacturer  or  supplier  must  also 
submit  a  PMN  to  FDA. 

(1)  A  PMN  must  contain  all  of  the 
information  described  in  §  170.101. 

(2)  A  PMN  may  incorporate  by 
reference  any  information  in  FDA's  files 
provided  that  the  notifier  is  authorized 
to  reference  the  information.  The  PMN 
should  include  information  establishing 
that  the  notifier  is  authorized  to 
reference  information  in  FDA's  files. 

(3)  Any  material  submitted  in  or 
referenced  by  a  PMN  that  is  in  a  foreign 
language  must  be  accompanied  by  an 
English  translation  verified  to  be 
complete  and  accurate. 

(b)  FDA  may  choose  not  to  accept  a 
PMN  for  either  of  the  following: 

(1)  A  use  of  a  food  contact  substance 
that  is  the  subject  of  a  regulation  in 
parts  173  through  189  of  this  chapter;  or 

(2)  A  use  of  a  food  contact  substance 
that  is  the  subject  of  an  exemption 
under  the  threshold  of  regulation 
process  described  in  §  170.39. 

(c)  A  petition  must  be  subniitted 
under  §  171.1  of  this  chapter  to 
authorize  the  safe  use  of  a  food  contact 
substance  in  either  of  the  following 
circumstances,  unless  FDA  agrees  to 
accept  a  PMN  for  the  proposed  use. 

(l)  The  use  of  the  food  contact 
substance  increases  the  cumulative 
dietary  concentration  to  a  certain  level. 
For  a  substance  that  is  a  biocide  (e.g.,  it 
is  intended  to  exert  microbial  toxicity), 
this  level  is  equal  to  or  greater  than  200 
parts  per  billion  in  the  daily  diet  (0.6 
milligram  (mg)/person/day).  For  a 
substance  that  is  not  a  biocide,  this  level 
is  equal  to  or  greater  than  1  part  per 
million  in  the  daily  diet  (3  mg/person/ 
day);  or 


(2)  There  exists  a  bioassay  on  the  food 
contact  substances,  FDA  has  not 
reviewed  the  bioassay,  and  the  bioassay 
is  not  clearly  negative  for  carcinogenic 
effects. 

(d)  A  notifier  must  keep  a  current 
address  on  file  with  FDA. 

(1)  The  curreut  address  may  be  either 
the  notifier's  address  or  the  address  of 
the  notifier's  agent. 

(2)  FDA  will  deliver  correspondence 
to  the  notifier's  current  address. 

§170.101     Information  in  a  premarket 
notification  for  a  food  contact  substance 
(PIMN). 

A  PMN  must  contain  the  following: 

(a)  A  comprehensive  discussion  of  the 
basis  for  the  notifier's  determination 
that  the  use  of  the  food  contact 
substance  is  safe.  This  discussion  must: 

(1)  Discuss  all  information  and  data 
submitted  in  the  notification;  and 

(2)  Address  any  information  and  data 
that  may  appear  to  be  inconsistent  with 
the  notifier's  determination  that  the 
proposed  use  of  the  food  contact 
substance  is  safe. 

(b)  All  data  and  other  information  that 
form  the  basis  of  the  notifier's 
determination  that  the  food  contact 
substance  is  safe  under  the  intended 
conditions  of  use.  Data  must  include 
primary  biological  data  and  chemical 
data. 

(c)  A  good  laboratory  practice 
statement  for  each  nonclinical 
laboratory  study  that  is  submitted  as 
part  of  the  PMN,  in  the  form  of  either: 

(1)  A  signed  statement  that  the  study 
was  conducted  in  compliance  with  the 
good  laboratory  practice  regulations 
under  part  58  of  this  chapter;  or 

(2)  A  brief  signed  statement  listing  the 
reason(s)  that  the  study  was  not 
conducted  in  compliance  with  part  58 
of  this  chapter. 

(3)  Data  ft-om  any  study  conducted 
after  1978  but  not  conducted  in 
compliance  with  part  58  of  this  chapter 
must  be  validated  by  an  independent 
third  party  prior  to  submission  to  the 
Food  and  Drug  Administration  (FDA), 
and  the  report  and  signed  certification 
of  the  validating  party  must  be 
submitted  as  part  of  the  notification. 

(d)  Information  to  address  FDA's 
responsibility  under  the  National 
Environmental  Policy  Act,  in  the  form 
of  either: 

(1)  A  claim  of  categorical  exclusion 
imder  §  25.30  or  §  25.32  of  this  chapter; 
or 

(2)  An  environmental  assessment 
complying  with  §  25.40  of  this  chapter. 

(e)  A  completed  and  signed  FDA 
Form  No.  3480. 


§  170  102     Confidentiality  of  information  in 
a  premarket  notification  for  a  food  contact 
substance  (PMN). 

(aj  During  the  120-day  period  of  the 
Food  and  Drug  Administration  (FDA) 
review  of  a  PMN,  FDA  will  not  publicly 
disclose  any  information  in  that  PMN. 

(b)  FDA  will  not  publicly  disclose  the 
information  in  a  PMN  that  is  withdrawn 
prior  to  the  completion  of  FDA's  review. 

(c)  Once  FDA  completes  its  review  of 
a  PMN,  the  agency  will  make  its 
conclusion  about  the  PMN  publicly 
available.  For  example,  if  FDA  objects  to 
a  notification  90  days  after  the  date  of 
receipt,  the  agency  would  make 
available  its  objection  at  that  time. 

(d)  By  submitting  a  PMN  to  FDA,  the 
notifier  waives  any  claim  to 
confidentiality  of  the  information 
required  to  adequately  describe  the  food 
contact  substance  and  the  intended 
conditions  of  use  that  are  the  subject  of 
that  PMN. 

(e)  The  following  data  and 
information  in  a  PMN  are  available  for 
public  disclosure,  unless  extraordinary 
circumstances  are  shown,  on  the  121st 
day  after  receipt  of  the  notification  by 
FDA,  unless  the  PMN  is  withdrawn 
under  §170.103. 

(1)  All  safety  and  functionality  data 
and  information  submitted  with  or 
incorporated  by  reference  into  the 
notification.  Safety  and  functionality 
data  include  all  studies  and  tests  of  a 
food  contact  substance  on  animals  and 
humans  and  all  studies  and  tests  on  a 
food  substance  for  establishing  identity, 
stability,  purity,  potency,  performance, 
and  usefulness. 

(2)  A  protocol  for  a  test  or  study, 
unless  it  is  exempt  from  disclosure 
imder  §  20.61  of  this  chapter. 

(3)  A  list  of  all  ingredients  contained 
in  a  food  contact  substance,  excluding 
information  that  is  exempt  from 
disclosure  under  §  20.61  of  this  chapter. 
Where  applicable,  an  ingredient  list  will 
be  identified  as  incomplete. 

(4)  An  assay  method  or  other 
analytical  method,  unless  it  serves  no 
regulatory  or  compliance  purpose  and  is 
exempt  from  disclosure  under  §20.61  of 
this  chapter. 

(5)  All  correspondence  and  written 
sumtnaries  of  oral  discussions  relating 
to  the  notification,  except  information 
that  is  exempt  for  disclosure  under 
§20.61. 

(6)  All  other  information  not  subject  to 
an  exemption  from  disclosiue  under 
subpart  D  of  part  20  of  this  chapter. 

§  170.103    Withdrawal  without  prejudice  of 
a  premarket  notification  for  a  food  contact 
substance  (PMN). 

A  notifier  may  withdraw  a  PMN 
vdthout  prejudice  to  a  future 
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submission  to  the  Food  and  Drug 
Administration  (FDA)  if  FDA  has  not 
completed  review  of  the  PMN.  For  the 
purpose  of  this  section,  FDA's  review  is 
completed  when,  FDA  has  allowed  120 
days  to  pass  without  objecting  to  the 
PMN  or  FDA  has  issued  an  objection 
letter. 

§170.104     Action  on  a  premarket 
notification  for  a  food  contact  substance 
(PMN). 

a   If  the  Food  and  Drug 
.Administration  (FDA)  does  not  object  to 
a  PMN  within  the  120-day  period  for 
FDA  review,  the  PMN  becomes 
effective. 

(b)  In  order  for  the  120-day  review 
period  to  begin  FDA  must  accept  that 
notification. 

(1)  If  any  element  required  under 

§  170.101  is  missing  from  a  PMN,  then 
FDA  will  not  accept  that  PMN  and  FDA 
will  send  a  PMN  nonacceptance  letter  to 
the  notifier.  If  the  notifier  submits  the 
missing  information  before  FDA  sends  a 
PMN  nonacceptance  letter,  the  date  of 
receipt  of  the  PMN  will  become  the  date 
of  receipt  of  the  missing  information. 

(2)  If  FDA  accepts  a  PMN,  then  FDA 
will  acknowledge  in  writing  its  receipt 
of  that  PMN. 

(c)  Objection  to  a  PMN: 

(1)  If  FDA  objects  to  a  PMN,  then  FDA 
will  send  a  PMN  objection  letter.  The 
date  of  the  letter  will  be  the  date  of 
FDA's  objection  for  purposes  of  section 
409(h)(2)(A)  of  the  act. 

(2)  If  FDA  objects  to  a  PMN  within  the 
120-day  period  for  FDA  review,  the 
PMN  will  not  become  effective. 

(3)  FDA  may  object  to  a  PMN  if  any 
part  of  FDA's  120-day  review  occurs 
diu-ing  a  period  when  this  program  is 
not  funded  as  required  in  section 
409(h)(5)  of  the  act. 

(d)  If  FDA  and  a  notifier  agree  that  the 
notifier  may  submit  a  FAP  proposing 
the  approval  of  the  food  contact 
substance  for  the  use  in  the  notifier's 
PMN,  FDA  will  consider  that  PMN  to  be 
withdrawn  by  the  notifier  on  the  date 
the  petition  is  received  by  FDA. 

§l7ai05     The  Food  and  Drug 
Administration  s  (FDA  s|  determination  that 
a  premarket  notification  for  a  food  contact 
substance  (PMN)  is  no  longer  effective. 

id  I  If  data  or  other  iniormation 
ii\  dilable  to  FDA,  including  data  not 
submitted  by  the  notifier,  demonstrate 
that  the  intended  use  of  the  food  contact 
substance  is  no  longer  safe,  FDA  may 
determine  that  the  authorizing  PMN  is 
no  longer  effective. 

(b)  If  FDA  determines  that  a  PMN  is 
nu  longer  effective,  FDA  will  inform  the 
notifier  in  writing  of  the  basis  for  that 
determination.  FDA  will  give  the 
notifier  an  opportimity  to  show  why  the 


PMN  should  continue  to  be  effective 
and  will  specify  the  time  that  the 
notifier  will  have  to  respond. 

(c)  If  the  notifier  fails  to  respond 
adequately  to  the  safety  concerns 
regarding  the  notified  use,  FDA  will 
publish  a  notice  of  its  determination 
that  the  PMN  is  no  longer  effective.  FDA 
will  publish  this  notice  in  the  Federal 
Register,  stating  that  a  detailed 
summary  of  the  basis  for  FDA's 
determination  that  the  PMN  is  no  longer 
effective  has  been  placed  on  public 
display  and  that  copies  are  available 
upon  request.  The  date  that  the  notice 
publishes  in  the  Federal  Register,  is  the 
date  on  which  the  notification  is  no 
longer  effective. 

(d)  FDA's  determination  that  a  PMN 
is  no  longer  effective  is  final  agency 
action  subject  to  judicial  review. 

§  170  106     Notification  for  a  food  contact 
substance  formulation  (NFCSF). 

(a)  In  order  for  the  Food  and  Drug 
Administration  (FDA)  to  accept  an 
NFCSF,  any  food  additive  that  is  a 
component  of  the  formulation  must  be 
authorized  for  its  intended  use  in  that 
NFCSF. 

(b)  FDA  may  publish  a  notice  in  the 
Federal  Register  stating  that  the  agency 
has  insufficient  resources  to  review 
NFCSF's.  From  the  date  that  this  notice 
publishes  in  the  Federal  Register,  FDA 
will  no  longer  accept  NFCSF's. 

(c)  An  NFCSF  must  contain  the 
following: 

(1)  A  completed  and  signed  FDA 
Form  No.  3479;  and 

(2)  Any  additional  documentation 
required  to  establish  that  each 
component  of  the  formulation  already 
may  be  legally  marketed  for  its  intended 
use. 


PART  171— FOOD  ADDn 
PETITIONS 


!VE 


8.  The  authority  citation  for  21  CFR 
part  171  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348,  371. 

9.  Section  171.1  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

§171.1     Petitions 

*  >  -  •  * 

(i)(l){i)  Within  15  days  after  receipt, 
the  Food  and  Drug  Administration  will 
notify  tlie  petitioner  of  the  acceptance  or 
nonacceptance  of  a  petition,  and  if  not 
accepted,  the  reasons  therefor.  If 
accepted,  the  petitioner  will  be  sent  a 
letter  stating  this  and  the  date  of  the 
letter  shall  become  the  date  of  filing  for 
the  piuposes  of  section  409(b)(5)  of  the 
act.  In  cases  in  which  the  Food  and 
Drug  Administration  agrees  that  a 


premarket  notification  submitted  under 
section  409(h)  of  the  act  may  be 
converted  to  a  petition,  the  withdrawal 
date  for  the  premarket  notification  will 
be  deemed  the  date  of  receipt  for  the 
FAP. 

(ii)  If  the  petitioner  desires,  he  may 
supplement  a  deficient  petition  after 
being  notified  regarding  deficiencies.  If 
the  supplementary  material  or 
explanation  of  the  petition  is  deemed 
acceptable,  the  petitioner  shall  be 
notified.  The  date  of  such  notification 
becomes  the  date  of  filing.  If  the 
petitioner  does  not  wish  to  supplement 
or  explain  the  petition  and  requests  in 
writing  that  it  be  filed  as  submitted,  the 
petition  shall  be  filed  and  the  petitioner 
so  notified. 

(iii)  Notwithstanding  paragraph 
(i)(l)(ii)  of  this  section,  the  petition  shall 
not  be  filed  if  the  Food  and  Drug 
Administration  determines  that  the  use 
identified  in  the  petition  should  be  the 
subject  of  a  premarket  notification 
under  section  409(h)  of  the  act  rather 
than  a  FAP. 
***** 

10.  Section  171.7  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  1 71 .7    Withdrawal  of  petition  wittiout 
prejudice. 

***** 

(c)  Any  petitioner  who  has  a  FAP 
pending  before  the  agency  and  who 
subsequently  submits  a  premarket 
notification  for  a  use  or  uses  described 
in  such  petition,  shall  be  deemed  to 
have  withdrawn  the  petition  for  such 
use  or  uses  without  prejudice  to  a  future 
filing  on  the  date  the  premarket 
notification  is  received  by  FDA. 

PART  174— INDIRECT  FOOD 
ADDITIVES:  GENERAL 

11.  The  authority  citation  for  21  CFR 
part  174  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348.  371. 

12.  Section  174.5  is  amended  by 
adding  paragraph  (d)(5)  to  read  as 
follows: 

§  1 74.5    General  provisions  applicable  to 
indirect  food  additives. 

***** 

(d)*  *  * 

(5)  Food  contact  substances  used  in 
accordance  with  an  effective  premarket 
notification  submitted  under  section 

409fh)  of  the  act 

PART  i7g_.._iRRADlATI0N  INTHE 
PRODUCTION   PROCESSING,  AND 
HANDLING  0^  ^000 

13.  The  autnonty  citation  for  21  CFR 
part  1 79  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321,  342,  343,  348, 

373,  374. 

14.  Section  179.25  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  179.25    General  provisions  for  food 
irradiation. 

***** 

(c)  Packaging  materials  subjected  to 
irradiation  incidental  to  the  radiation 
treatment  and  processing  of 
prepackaged  food  shall  be  in 
compliance  with  §  179.45,  shall  be  the 
subject  of  an  exemption  for  such  use 
under  §  170.39  of  this  chapter,  or  shall 
be  the  subject  of  an  effective  premarket 
notification  for  such  use  submitted 
under  §  170.100  of  this  chapter. 
***** 

Dated:  January  24,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-17653  Filed  7-12-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCV 

40  CFR  Part  271 
TRL  6^30  -9] 

Hazardous  Waste  Manageme'-? 
Program:  Final  Authonzatior  o*  stat* 
Hazardous  Waste  Manageme^^'' 
Program  Revisions  for  Slate  of  Te»ab 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule  and  request  for 
comment. 

SUMMARY:  The  EPA  (also,  "the  Agency" 
in  this  preamble)  proposes  to  grant  final 
authorization  to  the  hazardous  waste 
program  revisions  submitted  by  the 
State  of  Texas  for  its  hazardous  waste 
program  revisions,  specifically, 
revisions  needed  to  meet  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Cluster  VI,  which  contains  Federal  rules 
promulgated  between  July  1,  1995  to 
June  30,  1996.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  (FR),  EPA  is  authorizing  the 
State's  program  revisions  as  an 
immediate  final  rule  without  prior 
proposal  because  the  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  The 
Agency  has  explained  the  reasons  for 
this  authorization  in  the  preamble  to  the 
immediate  final  rule.  If  the  EPA  does 
not  receive  adverse  written  comments, 
the  immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  the 
EPA  receives  adverse  written  comments, 
a  second  Federal  Register  document 
will  be  published  before  the  time  the 
immediate  final  rule  takes  effect.  The 
second  document  may  withdraw  the 
immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 


DATES:  Written  comments  must  be 
received  on  or  before  August  14,  2000. 

ADDRESSES:  Mail  written  comments  to 
A  :  itterson,  Region  6,  Regional 

Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Texas  during 
normal  business  hours  at  the  following 
locations:  EPA  Reginn  Library,  12th 
Floor,  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  (214)  665-6444;  or  Texas 
Natural  Resource  Conservation 
Commission,  1700  N.  Congress  Avenue, 
Austin  TX  78711-3087,  (512)  239-6757. 

FOR  FURTHER  INFORMATION  CONTACT: 

AlimaPaf'T^    ::    j  ■  4    "ti'".    n',.;s. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  ]une  14,  2000. 
Jerry  Clifford, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  00-17489  Filed  7-12-00;  8:45  am) 
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s  Avenue, 
239-6757. 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Reinstatement  and 
Revision  of  a  Previously  Approved 
Information  Collection 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  w^ith  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  request  a 
reinstatement  and  revision  of  a 
previously  approved  information 
collection  used  in  support  of  the  FSA, 
Farm  Loan  Programs  (FLP).  This 
renewal  does  not  involve  any  revisions 
to  the  program  regulations. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  11, 
2000  to  be  assured  consideration. 
FOR  (FURTHER  INFORMATION  CONTACT: 
Patrio.  bpditiuig.  Luan  Officer,  USDA, 
FSA,  Farm  Loan  Programs,  Loan  Making 
Division,  1400  Independence  Avenue, 
SW,  STOP  0522,  Washington,  D.C. 
20250-0522;  Telephone  (202)  690-0595; 
Electronic  mail: 
patrick.spalding@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Titicf.  Direct  Fdnn  Ownership  Loan 
Policies,  Procedures,  and 
Authorizations. 

OMB  Control  Number:  0560-0157. 

Type  of  Request:  Reinstatement  and 
Revision  of  a  Previously  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  is  0560- 
0157  is  necessary  to  administer  the  farm 
ownership  loan  program  in  accordance 
with  the  requirements  in  7  CFR  part 
1943  subpart  A  as  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act.  Specifically,  the 
Agency  uses  the  information  to  evaluate 
loan  making  or  loan  servicing  proposals. 
The  information  is  needed  by  the 


Agency  to  evaluate  an  applicant's 
eligibility,  and  to  determine  if  the 
operation  is  economically  feasible  and 
the  security  offered  in  support  of  the 
loan  is  adequate. 

Estimate  of  Burden:  Public  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
200.      ' 

Estimated  Number  of  Responses:  210. 

Estimated  Total  Annual  Burden: 
50.85. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collections  techniques  or  other  forms  of 
information  technology. 

These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Mike 
Hinton,  USDA,  FSA,  Farm  Loan 
Programs,  Loan  Making  Division,  1400 
Independence  Avenue,  SW,  STOP  0522, 
Washington,  D.C.  20250-0522.  Copies  of 
the  information  collection  may  be 
obtained  from  Mike  Hinton  at  the  above 
address.  Comments  regarding 
paperwork  burden  will  be  summarized 
and  included  in  the  request  for  OMB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Signed  in  Washington,  D.C,  on  July  6, 
2000. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
[PR  Doc,  00-17680  Filed  7-12-00;  8:45  am] 

BILLING  CODE   3410-05-P 


DE-fifi-MENT  OF  COMMERCE 

Census  B.^-eau 

Sjwev  o*  inco'Tie  and  Program 
pariicipat'o--  :SiPP)Wave1  of  the  2001 
Panei 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  1 1 , 
2000, 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3379, 
Washington,  DC  20233-0001.  (301)  457- 
3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  1  to 
4  years.  Respondents  are  interviewed  at 
4-month  intervals  or  "waves"  over  the 
life  of  the  panel.  The  survey  is  molded 
around  a  central  "core"  of  labor  force 
and  income  questions  that  remain  fixed 
throughout  the  life  of  the  panel.  The 
core  is  supplemented  with  questions 
designed  to  address  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to  an 
Individual  Retirement  Account,  Keogh, 
and  401K  plans,  examining  patterns  in 
respondent  work  schedules,  and  child 
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care  arrangements.  These  supplemental 
questions  are  included  with  the  core 
and  are  referred  to  as  "topical 
modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2001  panel  is  currently  scheduled 
for  three  years  and  will  include  nine 
waves  of  interviewing  beginning 
February  2001.  Approximately  50,000 
households  will  be  selected  for  the  2001 
panel,  of  which,  37,500  are  expected  to 
be  interviewed.  We  estimate  that  each 
household  will  contain  2.1  persons, 
yielding  78,750  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Two  waves  of 
interviewing  will  occur  in  the  2001  SIPP 
Panel  during  FY  2001.  The  total  annual 
burden  for  2001  Panel  SIPP  interviews 
would  be  78,750  hours  in  FY  2001. 

The  topical  modules  for  the  2001 
Panel  Wave  1  collect  information  about: 
Recipiency  History  Employment  liistory 
Wave  1  interviews  will  be  conducted 
from  Februar\'  2001  through  May  2001. 

A  10-minute  reinterview  of  2,500 
persons  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
Reinterviews  would  require  an 
additional  835  burden  hours  in  FY 
2001. 

An  additional  1,050  burden  hours  is 
requested  in  order  to  continue  the  SIPP 
Methods  Panel  testing  which  will  be 
conducted  during  the  period  of  Wave  1 
interviewing.  The  test  targets  SIPP  Wave 
1  items  and  sections  that  require 
thorough  and  rigorous  testing  in  order  to 
improve  the  quality  of  core  data. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 


respondent  rules.  During  the  2001 
panel,  respondents  are  interviewed  a 
total  of  nine  times  (nine  waves)  at  4- 
month  intervals  making  the  SIPP  a 
longitudinal  survey.  Sample  people  (all 
household  members  present  at  the  time 
of  the  first  interview)  who  move  within 
the  coimtry  and  reasonably  close  to  a 
SIPP  primary  sampling  unit  will  be 
followed  and  interviewed  at  their  new 
address.  Individuals  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

III.  Data 

OMB  Number:  Not  Available. 

Form  Number:  SIPP/CAPI  Automated 
Instrimient. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
78,750  persons  per  wave. 

Estimated  Time  Per  Response:  30 
minutes  per  person  on  average. 

Estimated  Total  Annual  Burden 
Hours:  80,635. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13.  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  also 
will  become  a  matter  of  public  record. 

Dated:  July  10,  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  00-17721  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SiPP)  Wave  4  of  the  ''OOC 
Panel 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportimity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  11, 
2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086.  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gn\'1 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3379, 
Washington.  DC  20233-0001,  (301 J  457- 
381 M 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey, 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  diuations  of  1  to 
4  years.  Respondents  are  interviewed  at 
4-month  intervals  or  "waves"  over  the 
life  of  the  panel.  The  survey  is  molded 
around  a  central  "core"  of  labor  force 
and  income  questions  that  remain  fixed 
throughout  the  life  of  the  panel.  The 
core  is  supplemented  with  questions 
designed  to  address  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to  an 
Individual  Retirement  Account,  Keogh 
and  401K  plans,  examining  patterns  in 
respondent  work  schedules,  and  child 
care  arrangements.  These  supplemental 
questions  are  included  with  the  core 
and  are  referred  to  as  "topical 
modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
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and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2000  Panel  is  currently  scheduled 
for  just  over  one  year  and  will  include 
3  waves  of  interviewing.  We  are 
considering  extending  the  panel  to 
include  9  waves.  A  request  for  0MB 
clearance  of  the  core  questions  and 
Wave  4  topical  modules  will  be 
submitted  if  the  panel  is  extended. 
Approximately  11,500  households  are 
in  the  2000  Panel.  We  estimate  that  each 
household  will  contedn  2.1  persons, 
yielding  24,150  interviews  in  each 
wave.  Interviews  take  30  minutes  on 
average.  If  the  2000  Panel  is  extended, 
three  waves  of  interviewing  would 
occur  in  the  2000  Panel  during  FY  2001. 
The  total  annual  burden  for  2000  Panel 
SIPP  interviews  would  be  36,255  hours 
in  FY  2001. 

The  topical  modules  for  the  2000 
Panel  Wave  4  would  collect  information 
about: 

•  Annual  Income  and  Retirement 
Accounts 

•  Child  Care 

•  Work  Schedule 

•  Taxes 

•  Children's  Weil-Being 
Wave  4  interviews  would  be 

conducted  from  February  2001  through 
May  2001. 

A  10-minute  reinterview  of  750 
persons  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
Reinterviews  would  require  an 
additional  375  burden  hours  in  FY 
2001. 

An  additional  1,050  burden  hours  is 
requested  in  order  to  continue  the  SIPP 
Methods  Panel  testing  which  will  be 
conducted  during  the  period  of  Wave  4 
interviewing.  The  test  targets  SDPP  Wave 
1  items  and  sections  that  require 
thorough  and  rigorous  testing  in  order  to 
improve  the  quality  of  core  data. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 


households  that  are  introduced  ever}' 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  1 5  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  Diuing  the  2000 
panel,  respondents  are  interviewed  at  4- 
month  intervals  making  the  SIPP  a 
longitudinal  survey.  Sample  people  (all 
household  members  present  at  the  time 
of  the  first  interview)  who  move  within 
the  country  and  reasonably  close  to  a 
SIPP  primary  sampling  unit  will  be 
followed  and  interviewed  at  their  new 
address.  Individuals  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

Ill    Has,. 

OMB  Number:  0607-0865. 

Form  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
24,150  persons  per  wave. 

Estimated  Time  Per  Response:  30 
minutes  per  person  on  average. 

Estimated  Total  Annual  Burden 
Hours:  37,650. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Kcqucst  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  also 
will  become  a  matter  of  public  record. 


Dated:  July  10,  2000. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  00-17722  Filed  7-12-00:  8:45  ami 

BILUNG  CODE  3S10-07-P 


DEP  AP-MENT  OF  COMMERCE 
Ce^^sus  Sureau 

Sjc^ssor  'or  OMB  Review; 

Coalmen*  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau 
Department  of  Commerce. 

Title:  Annual  Survey  of  Local 
Government  Finances  (School  Systems). 

Form  Number(s):  F-33,  F-33-1,  F- 
33-Ll,  F-33-L2,  F-33-L3. 

Agency  Approval  Number:  0607- 
0700. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  3,737  hours. 

Number  of  Respondents:  3,500. 

Avg  Hours  Per  Response:  1.1  hours 
average  over  all  forms. 

Needs  and  Uses:  The  Census  Bureau 
collects  education  finance  data  as  part 
of  its  Annual  Survey  of  State  and  Local 
Govemmeilts.  This  survey  is  the  only 
comprehensive  source  of  public  fiscal 
data  collected  on  a  nationwide  scale 
using  uniform  definitions,  concepts  and 
procedures.  The  collection  covers  the 
revenues,  expenditures,  debt,  and  assets 
of  all  public  school  systems.  This  data 
collection  has  been  coordinated  writh 
the  National  Center  for  Education 
Statistics  (NCES).  The  NCES  uses  this 
collection  to  satisfy  its  need  for  school 
system  level  finance  data. 

Information  on  the  finances  of  our 
public  schools  is  vital  to  assessing  their 
effectiveness.  This  data  collection 
makes  it  possible  to  access  a  single 
database  to  obtain  information  on  such 
things  as  per  pupil  expenditures  and  the 
percent  of  state,  local,  and  federal 
funding  for  each  school  system. . 
Recently,  as  exemplified  by  the 
establishment  of  the  America  2000 
education  goals,  there  has  been 
increased  interest  in  improving  the 
Nation's  public  schools.  One  result  of 
this  intensified  interest  has  been  a 
significant  increase  in  the  demand  for 
school  finance  data. 

In  this  request,  six  new  "special 
processing"  items  have  been  added  to 
the  F-33  data  collection  form  for  state 


payments  made  on  behalf  of  the  school 
systems.  These  items  will  make  it 
possible  for  expenditure  data  to  be  more 
accurately  reported  at  the  functional 
level.  Additionally,  we  are  adding  two 
new  data  collection  forms.  Form  F-33- 
L2  is  a  supplemental  letter  that  we  will 
send  to  the  school  systems  whose  state 
education  agencies  cannot  provide 
indebtedness  information.  Form  F-33- 
L3  is  a  supplemental  letter  that  we  will 
send  to  the  school  systems  whose  state 
education  agencies  cannot  provide 
assets  and  indebtedness  information. 
This  letter  combines  the  items  requested 
on  the  forms  F-33-L1  and  F-33-L2. 

Affected  Public:  State,  local,  or  Tribal 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Sections  161  and  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  6086,  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  July  7,  2000. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  00-17718  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  3S10-07-l> 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Tecnnica!  Advisorv  Cornrnittees; 
Notice  o*  Recruitmeni  ot  Private-Sector 
Members 

Summary:  Six  Technical  Advisory 
Committees  (TACs)  advise  the 
Departnjent  of  Commerce  on  the 
technical  parameters  for  export  controls 
applicable  to  dual-use  commodities  and 
technology  and  on  the  administration  of 
those  controls.  The  TACs  are  composed 
of  representatives  from  industry  and 
Government  representing  diverse  points 
of  view  on  the  concerns  of  the  exporting 
community.  Industry  representatives  are 
selected  from  firms  producing  a  broad 
range  of  goods,  technologies,  and 
software  presently  controlled  for 


national  security,  foreign  policy,  non- 
proliferation,  and  short  supply  reasons 
or  that  are  proposed  for  such  controls, 
balanced  to  the  extent  possible  among 
large  and  small  firms. 

TAG  members  are  appointed  by  the 
Secretary  of  Commerce  and  serve  terms 
of  not  more  than  four  consecutive  years. 
The  membership  reflects  the 
Department's  commitment  to  attaining 
balance  and  diversity.  TAC  members 
must  obtain  secret-level  clearances  prior 
to  appointment.  These  clearances  are 
necessary  so  that  members  can  be 
permitted  access  to  the  classified 
information  needed  to  formulate 
recommendations  to  the  Department  of 
Commerce.  Each  TAC  meets 
approximately  4  times  per  year. 
Members  of  the  Committees  will  not  be 
compensated  for  their  services. 

The  six  TACs  are  responsible  for 
advising  the  Department  of  Commerce 
on  the  technical  parameters  for  export 
controls  and  the  administration  of  those 
controls  within  the  following  areas: 
Information  Systems  TAC:  Control  List 
Categories  3  (electronics — 
semiconductor  section),  4  (computers), 
and  5  (telecommunications  eind 
information  security);  Materials  TAC: 
Control  List  Category  1  (materials, 
chemicals,  microorganisms,  and  toxins); 
Materials  Processing  Equipment  TAC: 
Control  List  Category  2  (materials 
processing);  Regulations  and  Procedures 
TAC:  the  Export  Administration 
Regulations  (EAR)  and  procedures  for 
implementing  the  EAR;  Sensors  and 
Instnunentation  TAC:  Control  List 
Categories  3  (electronics — 
instrumentation  section)  and  6  (sensors 
and  lasers);  Transportation  and  Related 
Equipment  TAC:  Control  List  Categories 
7  (navigation  and  avionics),  8  (marine 
technology),  and  9  (propulsion  systems, 
space  vehicles,  and  related  equipment). 

To  respond  to  this  recruitment  notice, 
please  send  a  copy  of  your  resume. 
Please  use  the  fax  number  or  e-mail 
address  below. 

Deadline:  This  Notice  of  Recruitment 
will  be  open  for  one  year  from  its  date 
of  publication  in  the  Federal  Register. 

For  More  Information  Contact:  Ms. 
Lee  Aim  Carpenter  on  (202)  482-2583. 
Resumes  may  be  faxed  to  her  at  (202) 
501-8024  or  e-mailed  to  her  at 
lcarpent@bxa.doc.gov 

Dated:  July  6,  2000. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

A  dministration . 

[FR  Doc.  00-17748  Filed  7-12-00;  8:45  am] 

BILLING  CODE  SSKKfT-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  34-2000] 

Proposed  Foreign-Trade  Zone — 
Pensacola/Escambia  County.  Florida 
Area  Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Pensacola-Escambia 
County  Promotion  and  Development 
Commission,  a  Florida  public 
corporation,  to  establish  a  general- 
purpose  foreign-trade  zone  at  sites  in 
the  Pensacola  and  Escambia  County, 
Florida  area,  within/adjacent  to  the 
Pensacola  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  6, 
2000.  The  applicant  is  authorized  to 
make  the  proposal  under  Section 
288.36,  Florida  Statutes  1999. 

The  proposed  new  zone  would 
consist  of  five  sites  covering  1 ,660  acres 
in  the  Escambia  County  and  Pensacola 
metropolitan  area:  Site  1  (40  acres) — 
Port  of  Pensacola  (owned  by  the  City  of 
Pensacola),  700  S.  Barracks  Street, 
Pensacola;  Site  2  (1,400  acres) — 
Pensacola  Regional  Airport  complex 
(owned  by  the  City  of  Pensacola),  2430 
Airport  Boulevard.  Pensacola;  Site  3  (70 
acres) — Pensacola  Shipyard  Marine 
Complex  (owned  by  FDC  Holdings, 
Inc.),  700  South  Myrick  Street, 
Pensacola;  Site  4  (10  acres)— FDC 
Industrial  Warehouse  site  (owned  by 
FDC  Holdings,  Inc.).  10  Spruce  Street. 
Pensacola;  and.  Site  5  (140  acres) — 
Century  Industrial  Park  (owned  by  the 
Town  of  Centiiry),  Escambia  Coimty 
Road  x4  and  Industrial  Boulevard, 
Century.  Site  4  is  in  a  brownfield 
redevelopment  area  that  is  being  funded 
by  EPA  and  the  State  of  Florida.  Site  5 
is  located  in  an  enterprise  zone. 

The  application  indicates  a  need  for 
additional  foreign-trade  zone  services  in 
the  Pensacola  and  Escambia  County, 
Florida  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  forest  products,  paper 
products,  cabinets,  marine  electrical 
systems  and  components,  and  custom 
modified  gas  chromatography 
equipment  for  the  petroleum,  chemical 
and  petrochemical  industries.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
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has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  August  9,  2000,  1:00  p.m.,  at 
the  Pensacola  City  Hall,  Whibbs  Room, 
First  Floor,  Pensacola,  Florida  32501. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  11,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  26,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Office  of  the  Pensacola  Area  Chamber  of 

Commerce,  117  West  Garden  Street, 

Pensacola,  FL  32501 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  July  7.  2000. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  00-17764  Filed  7-12-00;  8:45  ami 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  35-2000] 

Foreign-Trade  Zone  74— Baltimore. 
Maryland  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Baltimore 
Development  Corporation,  on  behalf  of 
the  City  of  Baltimore,  Maryland,  grantee 
of  FTZ  74,  requesting  authority  to 
expand  and  reorganize  its  zone  in  the 
Baltimore,  Mar>'land  area,  within  the 
Baltimore  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  7,  2000. 

FTZ  74  was  approved  on  January  21, 
1982  (Board  Order  183,  47  FR  5737,  2/ 
8/82)  and  expanded  on  January  31,  1989 
(Board  Order  427,  54  FR  5992,  2/7/89). 
The  zone  project  currently  consists  of 
approximately  150  acres  at  the 
following  sites:  Site  lA — 6201-6301 


Pulaski  Highway,  Baltimore;  Site  2 — 
open  space  1  mile  from  the  Holabird 
Park;  Site  3 — within  the  Point  Breeze 
Business  Center,  2500  Broening 
Highway,  adjacent  to  the  Dimdalk 
Marine  Terminal;  Site  3 A  (Canton 
Warehouse  xi) — at  the  northwest  corner 
of  the  Seagirt  Marine  Terminal  at  the 
intersection  of  Keith  Avenue  and  Vail 
Street;  Site  3B — warehouse  at  1657-B 
South  Highland  Avenue,  Baltimore, 
within  the  Highland  Marine  Terminal; 
Site  3C— 2101  E.  Fort  Avenue,  Locust 
Point;  and.  Site  4 — Shed  x4  within  the 
Port  of  Baltimore's  Dundalk  Marine 
Terminal  and  Piers  4/5  at  the  North 
Locust  Point  Marine  Terminal. 

The  applicant,  in  a  major  revision  to 
its  zone  plan,  now  requests  authority  to 
expand  and  reorganize  its  general- 
purpose  zone  to  add  9  new  sites;  restore 
FTZ  status  to  areas  at  existing  Sites  1 
and  3  that  had  been  previously  deleted, 
retmning  existing  Sites  1  and  3  to  their 
original  boundaries  as  approved  by  the 
Board  in  1982  and  1989  respectively; 
eliminate  existing  Site  2;  and, 
redesignate  existing  Site  3  as  Site  2. 
Sites  authorized  by  certain  previous 
temporary  boimdary  modifications  are 
included  in  the  new  sites,  and  the 
proposed  expansion  would  supercede 
such  modifications.  The  expansion  and 
reconfiguration  of  the  zone  will  result  in 
a  zone  project  consisting  of  eleven  sites 
(1,300  acres)  located  in  Baltimore  City, 
at  or  adjacent  to  the  Port  of  Baltimore. 
Sites  1  and  2  and  Proposed  Sites  3  to  8 
are  part  of  the  Port  of  Baltimore 
complex  and  Sites  9-1 J  are  business 
parks. 

The  revised  zone  plan  for  FTZ  74,  as 
proposed,  would  be  expanded  and 
reorganized  as  follows:  Site  1:  (20 
acres) — Holabird  Industrial  Park, 
Baltimore;  Site  2:  (127  acres) — within 
the  Point  Breeze  Business  Center,  2500 
Broening  Highway,  adjacent  to  the 
Dundalk  Marine  Terminal,  Baltimore; 
Proposed  Site  i;  (213  acres)  Seagirt 
Marine  Terminal,  Baltimore;  Proposed 
Site  4:  (272  acres) — Dundalk  Marine 
Terminal,  Baltimore;  Proposed  Site  5: 
(97  acres) — Chesapeake  Terminal  and 
American  Port  Services  Center, 
Baltimore;  Proposed  Site  6:  (274 
acres) — Atlantic  and  Fairfield 
Terminals,  Baltimore;  Proposed  Site  7: 
(196  acres) — North  &  South  Locust  Point 
Terminals,  Baltimore;  Proposed  Site  8: 
(157  acres) — Rukert  and  Clinton  Street 
Marine  Terminals,  Baltimore;  Proposed 
Site  9:  (15  acres) — Belt's  Business 
Center,  600  Folcroft  Street,  Baltimore; 
Proposed  Site  10:  (81  acres) — Pulaski 
Business  Park,  6200  Pulaski  Highway, 
Baltimore;  and.  Proposed  Site  11:  [12 
acres) — Obrecht  Business  Center,  6200 
Frankford  Ave.,  Baltimore.  No  specific 


manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  bom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  11,  2000.  Rebuttal 
comiments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  26,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center.  401  E.  Pratt  Street, 
Suite  2432,  Baltimore,  MD  21202 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 

Dated:  July  7,  2000. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  00-17765  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  33-20001 

Foreign-Traae  Zone  ^     Mavaguez 
Puerto  Rico   Application  for  SuDzone. 
Caribbean  Petroleum  Corporation 
Caribbean  Petroleum  Refining,  inc.  (Oil 
Refinery  Complex).  Bayamon   Puerto 
Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of  FTZ 
7,  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Caribbean  Petroleum  Corporation/ 
Caribbean  Petroleimi  Refining,  Inc. 
(CPC/CPR),  located  in  Bayamon,  Puerto 
Rico.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  July  6,  2000. 

The  refinery  complex  (48,000  BPD 
capacity,  77  storage  tanks  with  over  2 
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million  barrels  of  capacity)  is  locatea  on 
State  Road  28,  Km.  2,  Bayamon,  Puerto 
Rico.  The  refinery  (173.81  acres,  155 
employees)  is  used  to  produce  ftiels  and 
petrochemical  products,  including 
gasoline,  jet  fuel,  distillates,  residual 
fuels,  naphthas,  motor  fuel  blendstocks. 
liquid  petroleum  gases,  butane, 
kerosene,  and  propane.  Refinery  by- 
products include  petroleum  coke, 
asphalt  and  sulfur.  All  of  the  crude  oil 
(85  percent  of  inputs),  and  some 
naphthas,  and  gas  oils  are  soiuced  from 
abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments  of 
the  foreign  products  used  in  its  exports. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  Customs  duty  rates 
that  apply  to  certain  petrochemicaJ 
feedstocks  and  refinery  by-products 
(duty-free)  by  admitting  incoming 
foreign  crude  oil  in  non-privileged 
foreign  status.  The  duty  rates  on  inputs 
range  from  5.25  cents/barrel  to  10.5 
cents/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
woidd  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  11,  2000. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15 -day  period  to  September 
26,  2000. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center.  525  F.D.  Roosevelt 
Ave.,  Suite  905,  La  Torre  de  Plaxa, 
San  Juan,  PR  00918 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce. 
14th  and  Permsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  July  6,  2000. 
Dennis  Puccineili, 
Executive  Secretary. 
(FR  Doc.  00-17763  Filed  7-12-00;  8:45  am] 

BILLING  CODE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-803] 

Notice  of  Final  Results  and  Partial 
Recission  o*  Antidumping  Duty 
Administrative  Reviews    Heavy  Forged 
Hand  Tools  From  the  Peopie  s 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUMMARY:  On  March  8,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  reviews  of 
the  antidumping  duty  orders  on  heavy 
forged  hand  tools  ("HFHTs")  from  the 
People's  Republic  of  China  (65  FR 
12202).  The  reviews  cover  five 
manufacturer/exporters,  Fujian 
Machinery  &  Equipment  Import  & 
Export  Corporation  ("FMEC"),  Liaoning 
Machinery  Import  &  Export  Corporation 
("LMC"),  Shandong  Machinery  Import 
&  Export  Corporation  ("SMC"), 
Shandong  Huarong  General  Group 
Corporation  ("Shandong  Huarong"),  and 
Tianjin  Machinery  Import  &  Export 
Corporation  ("TMC").  The  period  of 
review  ("POR")  is  February  1,  1998 
through  January  31,  1999. 

The  final  weighted-average  dimiping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  the  Reviews."  The  final 
margins  differ  from  those  published  in 
the  preliminary  results  due  to  changes 
that  we  made  since  the  preliminary 
results.  For  details  regarding  these 
changes,  see  the  section  of  the  notice 
entitled  "Changes  Since  the  Preliminary 
Results  of  the  Reviews." 

EFFECTIVE  DATE:  July  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  or  James  Terpstra, 
AD/CVD  Enforcement  Group  II,  Office 
rv,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3601  or 
(202)  482-3965  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 


Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  at  19  CFR  part 
351  (1998). 

Background 

Since  the  publication  of  the 
preliminary  results,  the  following  events 
have  occurred.  The  Department  issued 
supplemental  questionnaires  to  TMC, 
LMC,  and  Shandong  Huarong  on  March 
9,  2000,  and  received  responses  to  those 
questiormaires  on  March  17,  2000,  and 
March  20,  2000.  On  March  28,  2000, 
and  April  3,  2000,  the  respondents 
submitted  publicly  available 
information  and  comments  regarding 
factor  valuation.  In  response  to  the 
Department's  invitation  to  comment  on 
the  preliminary  results  of  these  reviews, 
the  respondents  filed  case  briefs  on 
April  10,  2000,  and  the  petitioner  filed 
a  rebuttal  brief  on  April  14,  2000.  The 
respondents  requested  a  public  hearing 
on  March  28,  2000  and  a  public  hearing 
was  held  on  April  19,  2000. 

The  Department  has  conducted  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Act. 

Partial  Recission 

At  the  preliminary  results  of  these 
reviews,  we  preliminarily  rescinded  the 
reviews  of  Shandong  Huarong  with 
respect  to  hammers/sledges  and  picks/ 
mattocks,  and  for  LMC  with  respect  to 
hammers/sledges,  picks/mattocks,  and 
axes/adzes  classes  because  they  had  no 
shipments  of  products  in  these  classes 
or  kinds  of  merchandise.  We  have 
received  no  comment  on  this  from 
interested  parties,  nor  has  any 
additional  information  been  put  on  the 
record  in  these  reviews.  Therefore,  we 
are  making  these  rescissions  final. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
amd  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactiu-ed 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
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heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  poimds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

\  erification 

1 1        As  provided  in  section  782{i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  the  trading 
companies  SMC  and  TMC,  as  well  as 
the  information  provided  by  their 
suppliers  (the  manufacturers  of  the 
subject  merchandise).  We  used  standard 
verification  procedures  including  on- 
site  inspection  of  the  manufactvuers' 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
relevant  source  documentation  as 
exhibits.  Our  verification  findings  are 
detailed  in  the  memoranda  dated 
February  28,  2000,  the  public  versions 
of  which  are  on  file  in  the  Central 
Records  Unit,  Room  B099  of  the  Main 
Commerce  building  (CRU-Public  File). 
See  SMC's  Sales  Verification  Report 
(February  28,  2000),  TMC's  Sales 
Verification  Report  (February  28,  2000), 
SMC's  Cost  Verification  Report 
(February  28.  2000),  and  TMC's  Cost 
Verification  Report  (February  28,  2000). 

Use  of  Facts  Available 

At  the  preliminary  results  of  these 
reviews,  we  applied  adverse  facts 
available  to  Shandong  Huarong  with 
respect  to  axes/adzes;  and  to  the  PRC- 
wide  entity  (including  FMEC)  with 
respect  to  hammers/sledges,  picks/ 
mattocks,  bars/wedges,  and  axes/adzes 
because  they  failed  to  provide  certain 
information  that  was  requested  by  the 
Department.  We  have  received  no 
comment  on  this  issue  from  interested 
parties,  nor  has  any  additional 
information  been  put  on  the  record  in 
these  reviews.  Therefore,  for  the  reasons 
stated  in  the  preliminary  results,  we  are 
using  adverse  facts  available  for 
Shandong  Huarong  with  respect  to  the 
axes/adzes  class  or  kind  of  merchandise 
and  for  the  PRC-wide  entity  for  all 
classes  or  kinds  of  subject  merchandise 


for  these  final  results.  See  the  "Facts 
Available"  section  of  the  Department's 
"Issues  and  Decision  Memorandum" 
["Decision  Memorandum")  from  Holly 
A.  Kuga,  Acting  Deputy  Assistant 
Secretary,  Important  Administration,  to 
Troy  H.  Cribb,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  July  6,  2000. 

For  a  discussion  of  our  use  of  facts 
available  in  regards  to  SMC,  see 
Comments  1 ,  2  and  3  of  the  Decision 
Memorandum. 

Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondar\'  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  (H.R.  Doc.  103-316  (2nd  Sess. 
1994))  states  that  "corroborate"  means 
to  determine  that  the  information  used 
has  probative  value.  See  SAA  at  870.  To 
corroborate  secondary'  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  theinformation  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  See 
Grain-Oriented  Electrical  Steel  From 
Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  36551,  36552  (July  11, 
1996).  With  respect  to  the  relevance 
aspect  of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  to  determine 
whether  a  margin  continues  to  have 
relevance.  Accordingly,  for  each  class  or 
kind  of  HFHTs  for  which  we  have 
resorted  to  adverse  facts  available,  we 
have  used  the  highest  margin  from  this 
or  any  prior  segment  of  the  proceeding 
as  the  margin  for  these  final  results 
because  there  is  no  evidence  on  the 
record  indicating  that  such  margins  are 
not  appropriat")  as  adverse  facts 
available. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 


the  Decision  Memorandum,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  will  find  a 
complete  discussion  of  all  issues  raised 
in  these  reviews  and  the  corresponding 
recommendations  in  this  public" 
memorandum  which  is  on  file  in  the 
CRU-Public  File.  In  addition  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  dfrectly  on  the  Web  at 
www.ia.ita.doc.gov/fm/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 
of  the  Reviews 

The  Department,  at  verification,  found 
certain  errors  in  TMC's  reported 
consumption  of  paint,  electricity, 
packing  materials,  and  coal.  See  TMC's 
Cost  Verification  Report  (February  28, 
2000)  at  2.  In  addition,  the  Department 
made  clerical  errors  in  calculating  the 
siUTOgate  values  for  steel  scrap,  pallets, 
inland  and  ocean  freight.  The 
Department  corrected  for  the  errors  in 
these  final  results  of  these 
administrative  reviews.  See  TMC's  Final 
Calculation  Memorandum  (July  06, 
2000);  see  also  LMC's  Final  Calculation 
Memorandum  Quly  06,  2000);  see  also 
Shandong  Huarong's  Final  Calculation 
Memorandum  (July  06,  2000).  No  other 
changes  were  made  to  our  margin 
calculation  programs. 

Final  Results  of  the  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  February  1,  1999, 
through  January  31,  1999: 


Manufacturer/exporter 


Margin 
(percent) 


Shandong  Huarong  General 

Group  Corporation: 

Axes/ Adzes  

41.12 

BarsA'Vedges 

23.99 

Liaoning  Machinery  Impon  & 

Export  Corporation: 

Bars/Wedges 

17.91 

Tianjin  Machinery  Import  &  Ex- 

port Corporation: 

Axesy Adzes  

41.12 

Bars/Wedges 

91.45 

Hammers/Sledges 

32.51 

Picks/Mattocks  

2.34 

Shandong  Machinery  Import  & 

Export  Corporation: 

Axes/Adzes  

41.12 

BarsMedges 

91.45 

Hammers/Sledges 

32.51 

Picks/Mattocks    

98.77 

PRC-wide  rates: 

Axes/Adzes  

41.12 
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Manufacturer/exporter 

Margin 
(percent) 

Bars/Wedges 

Hammers/Sledges 

Picks/Matt(x:ks  

91.45 
32.51 
98.77 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  an  importer-specific 
duty  assessment  rate.  With  respect  to 
both  export  price  and  constructed 
export  price  sales,  we  divided  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  order  during  the 
review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  reviews  for  all  shipments 
of  HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above;  (2)  for 
companies  previously  foimd  to  be 
entitled  to  a  company-specific  rate  and 
for  which  no  review  was  requested,  the 
cash  deposit  rates  will  continue  to  be 
the  company-specific  rates  published 
for  the  most  recent  period  reviewed;  (3) 
for  all  other  PRC  exporters  of  subject 
merchandise,  the  cash  deposit  rates  will 
be  the  PRC  country-wide  rate  indicated 
above;  and  (4)  the  cash  deposit  rate  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rates  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  cis  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 


administrative  protective  orders 
("APOs")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
an  APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  pubUshing  these 
determinations  and  this  notice  in 
accordance  with  sections  section 
751(a)(1)  and  771(i)  of  the  Act. 

Dated:  July  6,  2000. 
Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 

Administration. 

Appendix — Issues  in  Decision 

v<pmf)rdndum  (Comments  and 
Responses 

1.  Whether  Shandong  Machinery  Import  & 

Export  Company  ("SMC")  Failed 
Verification  for  Hammers/Sledges 

2.  Whether  the  Application  of  Adverse  Facts 

Available  is  Warranted  for  SMC's  Sales 
of  Hammers/Sledges 

3.  Whether  the  Application  of  Adverse  Facts 

Available  is  Warranted  for  SMC's  Axes/ 
Adzes,  Picks/Mattocks,  and  Bars/Wedges 

4.  Factory  A's  Unreported  Factors  of 

Production:  Resin  and  Tape 

5.  Calculation  of  Hammer  Weight  Loss  for 

SMC 

6.  Surrogate  Value  for  Steel  Bar 

7.  Surrogate  Value  for  Steel  Billet 

8.  Surrogate  Value  for  Steel  Scrap 

9.  Surrogate  Value  for  Pallets 

10.  Truck  Freight 

11.  The  "Sigma"  Rule/Inland  Freight 

12.  Ocean  Freight  Rate 

13.  Tianjin  Machinery  Import  &  Export 

Corporation  ("TMC")  Verification  and 
Adjustment  Issues 

14.  Preliminary  Adjustments  Noted  in  the 

Calculation  Memorandums 

(FR  Doc.  00-17760  Filed  7-12-00;  8:45  am) 

BIUJNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-804] 

Certain  Preserved  Mushrooms  from 
Chile:  Final  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Rescission  of 
Antidiunping  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  a  timely 
request  fi-om  the  petitioners  ',  on 
January  26,  2000,  the  Department  of 
Commerce  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  Nature's  Farm  Products 
(chile)  S.A.  and  Ravine  Foods  Inc., 
covering  the  period  August  5,  1998, 
through  November  30,  1999.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  65  FR  42280  (January  26, 
2000).  The  Department  of  Commerce  is 
now  rescinding  this  review  as  a  result 
of  the  absence  of  imports  and  entries 
into  the  United  States  of  the  subject 
merchandise  during  the  period  of 
review 

EFFECTIVE  DATE:  lulv  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136  or  (202) 482-4929. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act  "),  are  references  to 
the  provisions  effective  fanuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  19  CFR  part  351  (1999). 

Background 

On  ianuar\'  21,  2000.  the  Department 
("the  Department")  issued  the 
antidumping  questionnaire  to  Natm^'s 
Farm  Products  (Chile)  S.A.  ("NFP")  via 
its  U.S.  parent.  Nature  Farm  Products, 
Inc..  and  Ravine  Foods  Inc.  ("Ravine"), 
a  Canadian  company.  On  January  26, 
2000,  the  Department  published  a  notice 
of  initiation  of  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  preserved  mushrooms  from 
Chile  with  respect  to  NFP  and  Ravine 
(65  FR  4228).  On  February  28,  2000. 


'  The  petitioners  are  the  Coalition  for  Fair 
Preserved  Mushroom  Trade  which  includes  the 
American  Mushroom  Institute  and  the  following 
domestic  companies:  L.K.  Bowman,  Inc., 
Nottingham,  PA;  Modem  Mushrooms  Farms,  Inc., 
Toughkemamon.  PA;  Monterrey  Mushrooms,  Inc., 
Watsonville,  CA;  Mount  Laurel  Caiming  Corp., 
Temple,  PA;  Mushrooms  Canning  Company, 
Kennett  Square,  PA;  Southwood  Farms,  Hockessin, 
DE;  Sunny  Dell  Foods,  Inc.,  Oxford,  PA;  United 
Canning  Corp..  North  Lima,  OH. 
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Ravine  advised  the  Department  that  the 
company  did  not  export  the  subject 
merchandise  to  the  United  States  during 
I     the  period  of  review  ("POR"). 

To  confirm  the  accuracy  of  Ravine's 
claim,  the  Department  performed  a 
customs  query  on  entries  of  the  subject 
merchandise  exported  from  Chile  and 
Canada.  In  so  doing,  the  Department 
examined  U.S.  Customs  import 
statistics,  and  found  no  imports  of  the 
subject  merchandise  by  Ravine,  NFP,  or 
any  other  company  from  Chile  to  the 
United  States  during  the  POR.  We  also 
found  no  imports  of  the  subject 
merchandise  from  Canada.  See  March 
14.  2000,  Memorandum,  "U.S.  Customs 
Data  on  hnports  of  the  Subject 
Merchandise,"  from  David  J.  Goldberger 
to  Irene  Darzenta  Tzafolias. 

On  May  26,  2000,  the  Department 
published  a  notice  of  preliminary 
rescission  of  antidumping  duty 
administrative  review  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  NFP  and  Ravine  (65  FR 
34147).  In  light  of  its  no  shipments 
finding,  the  Department  preliminarily 
determined  that  there  was  no  basis  for 
applying  facts  available  in  this  instance 
with  regard  to  NFP,  which  did  not 
respond  to  our  questionnaire.  No  party 
commented  on  the  Department's 
preliminary  findings. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  review 
are  the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  review 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  All  other 
species  of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled    mushrooms,  which  are 
prepared  or  preserved  by  means  of 


vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this 
review  is  classifiable  und6r  subheadings 
2003.1000.27,  2003.1000.31, 
2003.1000.37,  2003.1000.43, 
2003.1000.47.2003.1000.53,  and 
0711.90.4000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Final  Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise.  In 
this  case,  the  available  evidence 
indicates  that  there  were  no  entries  of 
certain  preserved  mushrooms  produced 
or  exported  from  Chile  during  the  POR. 
We  also  note,  however,  that  our  normal 
practice  under  section  776(b)  of  the  Act 
is  to  use  adverse  facts  available  when  a 
respondent  (here,  NFP)  has  not 
responded  to  our  questionnafre  and  thus 
has  failed  to  cooperate  to  the  best  of  its 
ability.  Given  that  the  same  diunping 
rate  would  apply  to  NFP  regardless  of 
whether  we  applied  adverse  facts 
available  or  simply  rescinded  this 
review,  in  the  unusual  circvunstances  of 
this  case  we  have  decided  simply  to 
rescind  this  review  as  to  both  Ravine 
and  NFP  in  accordance  with  19  CFR 
351.213(d)(3). 

The  cash-deposit  rate  for  NFP  and 
"All  Other"  producers/exporters  of  the 
subject  merchandise  will  remain  at 
148.51  percent,  the  rate  established  in 
the  most  recent  segment  of  this 
proceeding  for  these  producers/ 
exporters  (63  FR  56613,  October  22, 
1998),  which  is  also  the  highest  rate  on 
the  record  of  any  segment  of  the 
proceeding. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-17761  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-804] 

Sparklers  iron-  tne  f^eople's  Republic 
of  China  Fmai  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Final  Results  of  Antidumping 
Duty  Administrative  Review. 

SUMMARY:  On  April  6,  2000,  the 
Department  of  Commerce  (the 
"Department")  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  Sparklers  from  the  People's  Republic 
of  china.  See  Sparklers  from  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  65  FR  18059 
(April  6,  2000)  ("Preliminary  Results"). 
The  review  covers  three  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States,  Guangxi  Native  Produce 
Import  &  Export  Corporation,  Beihai 
Ffreworks  and  Ffrecrackers  Branch 
("Guangxi");  Hunan  Provincial 
Firecrackers  &  Fireworks  Import  & 
Export  (Holding)  Corporation,  Liling 
City  Fireworks  Bomb  Fty.  ("Hvman"); 
and  Jiangxi  Native  Produce  Import  & 
Export  Corporation,  Guangzhou 
Fireworks  Company  ("Jiangxi") 
(collectively  "the  respondents").  The 
period  of  review  is  June  1,  1998, 
through  May  31,  1999.  We  gave 
interested  parties  an  opportimity  to 
comment  on  the  Preliminary  Results  of 
review  but  received  no  comments. 
Therefore,  these  final  results  do  not 
differ  from  the  Preliminary  Results  of 
review,  in  which  we  found  that  the  use 
of  facts  available  is  appropriate. 
EFFECTIVE  DATE:  July  13,  2000. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Paige  Rivas  or  Nilhya  Nagarajan,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0651  or  (202)  482- 
5253,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimds 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
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to  the  Department's  regulations  are  to  19 
CFR  part  351  (1999). 

Background 

On  April  6.  2000,  the  Department 
published  in  the  Federal  Register  (65 
PR  18059)  the  Preliminary  Results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  Sparklers 
from  the  People's  Republic  of  China  for 
the  98-99  review  period.  We  invited 
parties  to  comment  on  our  Preliminary 
Results  of  review.  On  April  21,  2000, 
petitioner  submitted  comments  that 
were  returned  by  the  Department 
because  they  contained  untimely  new 
factual  information.  In  a  letter  dated 
May  2,  2000,  the  Department  requested 
that  petitioner  resubmit  a  revised 
version  of  the  comments  that  reflected 
only  information  aheady  on  the  record 
by  May  8,  2000.  Petitioner  did  not 
resubmit  its  comments. 

In  the  Preliminary  Results,  we 
determined  that  it  was  appropriate  to 
use,  as  adverse  facts  available  for  the 
PRC-wide  rate,  the  highest  rate  from  this 
or  any  previous  segment  of  the 
proceeding.  We  selected  the  PRC-wide 
rate  of  93.54  percent  from  Sparklers 
from  the  People's  Republic  of  China: 
Adverse  Decision  and  Amendment  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Order  in  Accordance  with  Decision  on 
Remand,  58  PR  40624  (Jidy  29,  1993). 
We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Act  and  have 
continued  to  use  the' rate  of  93.54 
percent  as  adverse  facts  available. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  sparklers  from 
the  People's  Republic  of  China. 
Sparklers  are  fireworks,  each 
comprising  a  cut-to-length  wire,  one  end 
of  which  is  coated  with  a  chemical  mix 
that  emits  bright  sparks  while  burning. 
Sparklers  are  currently  classifiable 
under  subheading  3604.10.00  of 
Harmonized  Tariff  Schedules  ("HTS"). 
The  HTS  subheading  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive  as  to  the  scope  of  this 
proceeding. 

Analysis  of  Comments  Received 

Other  than  the  petitioner's  comments 
that  were  rejected  for  containing 
untimely  new  factual  information,  we 
did  not  receive  any  interested  party 
comments  on  our  Preliminary  Results. 
Therefore,  there  is  no  Issues  and 
Decision  Memorandum  for  the  final 
results  of  review. 


Use  of  Facts  Otherwise  Available 

As  determined  in  the  Preliminary 
Results,  the  Department  continues  to 
use  adverse  facts  available  for  the  final 
results  of  review.  Because  we  have 
received  no  responses  and  have  not 
been  contacted  by  the  respondents,  we 
determine  that  the  use  of  facts  available 
is  appropriate.  See  Preliminary  Results. 

Final  Results  of  Review 

Because  we  received  no  comments 
from  interested  parties  on  our 
Preliminary  Results,  we  have 
determined  that  no  changes  to  our 
analysis  are  warranted  for  purposes  of 
these  final  results.  As  a  result  of  oiu- 
review,  we  determine  that  the  following 
margin  exists  for  the  period  June  1 , 
1998,  through  May  31. 1999: 


Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

PRC-wide 

93.54 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  For  previously 
reviewed  or  investigated  companies  that 
have  a  separate  rate  and  for  which  no 
review  was  requested,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  rate  indicated  above;  and  (3)  the 
cash  deposit  rate  for  non-PRC  exporters 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  the  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 


responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  June  28,  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-17762  Filed  7-12-00:  8:45  am] 

8ILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  2] 

National  Fire  Codes;  Request  for 
Proposals  tor  Revision  of  Codes  and 
Standards 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

action:  Notice. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  and 
standards  and  requests  proposals  from 
the  public  to  amend  existing  or  begin 
the  process  of  developing  new  NFPA 
fire  safety  codes  and  standards.  The 
purpose  of  this  request  is  to  increase 
public  participation  in  the  system  used 
by  NFPA  to  develop  its  codes  and 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 

DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESSES:  Casey  C.  Grant,  Secretary, 
Standards  Council,  NFPA,  1 
Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101 

FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Coimcil,  at  the  above  address,  (617) 
770-3000. 

SUPPLEMENTARY  INFORMATION: 
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Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  Federal  regulations 
concerning  fire  safety.  Often  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRPartSl. 

Request  for  Proposals 

Interested  persons  may  submit 
proposals,  supported  by  written  data, 


views,  or  arguments  to  Casey  C.  Grant, 
Secretary,  Standards  Council,  NFPA,  1 
Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Codes  and  Standards 
Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 
date  indicated  would  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  codes  or  standard. 


At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report,  which 
will  include  a  copy  of  written  proposals 
that  have  been  received,  and  an  account 
of  their  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  July  6.  2000. 
Karen  H.  Brown, 

Deputy  Director. 


NFPA  No 


Title 


Proposal 
closing  date 


NFPA  11-1998  ... 
NFPA  13-1999  ... 
NFPA  13D-1999 

NFPA  13R-1999 

NFPA  17-1998  ... 
NFPA  17A-1998  . 
NFPA  20-1999  ... 
NFPA  51 B-1 999  . 
NFPA  52-1998  ... 
NFPA  55-1998  ... 

NFPA  57-1999  ... 
NFPA  61-1999  ... 

NFPA  69-1997  ... 
NFPA  72-1999  ... 
NFPA  79-1997  ... 
NFPA  86-1999  ... 
NFPA  86C-1999 
NFPA  86D-1999 
NFPA  97-2000  ... 

NFPA  101-2000  . 
NFPA  101  B-1 999 
NFPA  130-2000  . 
NFPA  140-1999  . 

NFPA  211-2000  . 

NFPA225-P-   

NFPA  252-1999  . 
NFPA  260-1998  . 

NFPA  261-1998  . 

.NFPA  262-1999  . 

NFPA  265-1998  . 

NFPA  272-1999  . 

NFPA  285-1998  . 

NFPA  415-1997  . 

NFPA  480-1998  . 

NFPA  485-1999  . 
NFPA  505-1999  . 


Standard  for  Low-Expansion  Foam  

Standard  for  the  Installation  of  Sprinkler  Systems  

Standard  for  the  Installation  of  Sprinkler  Systems  in  One-and  Two-Family  Dwell- 
ings and  Manufactured  Home. 

Standard  for  the  Installation  of  Spnnkler  Systems  in  Residential  Occupancies  up 
to  and  Including  Four  Stones  in  Height. 

Standard  for  Dry  Chemical  Extinguishing  Systems  

Standard  for  Wet  Chemical  Extinguishing  Systems  

Standard  for  the  Installation  of  Stationary  Pumps  for  Fire  Protection  

Standard  for  Fire  Prevention  During  Welding,  Cutting,  and  Other  Hot  Work  

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems  Code  

Standard  for  the  Storage,  Use,  and  Handling  of  Compressed  and  Liquefied  Gases 
in  Portable  Cylinders. 

Liquefied  Natural  Gas  (LNG)  Vehicular  Fuel  Systems  Code  

Standard  for  the  Prevention  of  Fires  and  Dust  Explosions  in  Agricultural  and  Food 
Products  Facilities, 

Standard  on  Explosion  Prevention  Systems 

National  Fire  Alarm  Code' 

Electrical  Standard  for  Industrial  Machinery  

Standard  for  Ovens  and  Furnaces 

Standard  for  Industrial  Fumaces  Using  a  Special  Processing  Atmosphere  

Standard  for  Industnal  Furnaces  Using  Vacuum  as  an  Atn^sphere  

Standard  Glossary  of  Terms  Relating  to  Chimneys,  Vents,  and  Heat-Producing 
Appliances. 

Code  for  Safety  to  Life  from  Fire  in  Building  and  Structures  

Code  for  Means  of  Egress  for  Buildings  and  Structures  

Standard  for  Fixed  Guideway  Transit  and  Passenger  Rail  Systems  

Standard  on  Motion  Picture  and  Television  Production  Studio  Soundstages  and 
Approved  Production  Facilities. 

Standard  for  Chimneys,  Fireplaces.  Vents,  and  Solid  Fuel-Burning  Appliances  

Standard  for  Manufactured  Home  Sites,  Communities,  and  Setups 

Standard  Methods  of  Fire  Tests  of  Door  Assemblies 

Standard  Methods  of  Tests  and  Classification  System  for  Cigarette  Ignition  Resist- 
ance of  Components  of  Upholstered  Furniture. 

Standard  Method  of  Test  for  Determining  Resistance  of  Mock-Up  Upholstered  Fur- 
niture Material  Assemblies  to  Ignition  by  Smoldenng  Ctgarettes. 

Standard  Method  of  Test  for  Flame  Travel  and  Smoke  of  Wires  and  Cables  for 
Use  in  Air-Handling  Spaces. 

Standard  Methods  of  Fire  Tests  for  Evaluating  Room  Fire  Growth  Contribution  of 
Textile  Wall  Coverings. 

Standard  Method  of  Test  for  Heat  and  Visible  Smoke  Release  Rates  for  Uphol- 
stered Furniture  Components  or  Composites  and  Mattresses  Using  an  Oxygen 
Consumption  Calorimeter. 

Standard  Method  of  Test  for  the  Evaluation  of  Flammability  Characteristics  of  Ex- 
tenor  Non-Load-Beanng  Wall  Assemblies  Containing  Combustible  Components 
Using  the  Intermediate-Scale,  Multistory  Test  Apparatus. 

Standard  on  Airport  Terminal  Buildings,  Fueling  Ramp  Drainage,  and  Loading 
Walkways. 

Standard  for  the  Storage,  Handling  and  Processing  of  Magnesium  Solids  and 
Powders. 

Standard  for  the  Storage,  Handling,  Processing,  and  Use  of  Lithium  Metal  

Fire  Safety  Standard  for  Powered  Industnal  Trucks  Including  Type  Designations, 
Areas  of  Use,  Conversions,  Maintenance,  and  Operation. 


11/3/2000 

1/5/2001 

11/3/2000 

11/3/2000 

1/5/2001 
1/5/2001 
12/28/2001 
12/28/2001 
1/5/2001 
7/6/2001 

1/5/2001 
1/5/2O01 

1/5/2001 
1/5/2001 
11/10/2000 
12/28/2001 
12/28/2001 
12/28/2001 
7/6/2001 

3/30/2001 

9/15/2000 

7/6/2001 

7/6/2001 

7/6/2001 

1/5/2001 

12y^8/2001 

12/28/2001 

12/28/2001 

7/6/2001 

1/5/2001 

7/6/2001 

12/28/2001 

1/5/2001 

1/5/2001 

1/5/2001 
1/5/2001 
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NFPA  No 


Trtie 


Proposal 
closing  date 


NFPA  651-1998  . 

NFPA  705-1997  . 
NFPA  750-2000  . 
NFPA  1122-1997 
NFPA  1221-1999 

NFPA  1402-1997 
NFPA  1403-1997 
NFPA  1451-1997 
NFPA  1561-2000 
NFPA  1582-2000 

NFPA  1911-1997 
NFPA  1914-1997 
NFPA  1961-1997 
NFPA  1999-1997 
NFPA  5000-P*  ... 


Standard  for  the  Machining  and  Finishing  of  Aluminum  and  the  Production  and 
Handling  of  Aluminum  Powders. 

Recommended  Practice  for  a  Field  Flame  Test  for  Textiles  and  Films  

Standard  on  Water  Mist  Fire  Protection  Systems  

Code  for  Model  Rocketry 

Standard  for  the  Installation,  Maintenance,  and  Use  of  Emergency  Services  Com- 
munications Systems. 

Guide  to  Building  Fire  Service  Training  Centers  

Standard  on  Live  Fire  Training  Evolutions 

Standard  for  a  Fire  Service  Vehicle  Operations  Training  Program 

Standard  on  Emergency  Services  Incident  Management  System  

Standard  on  Medical  Requirements  for  Fire  Fighters  and  Information  of  Fire  De- 
partment Physicians. 

Standard  for  Service  Tests  of  Fire  Pump  Systems  on  Fire  Apparatus  

Standard  for  Testing  Fire  Department  Aerial  Devices 

Standard  for  Fire  Hose 

Standard  on  Protective  Clothing  for  Emergency  Medical  Operations 

NFPA  Building  Code  


1/5/2001 

1/5/2001 
7/6/2001 
1/5/2001 
1/5/2001 

7/30/2000 
7/30/2000 
7/30/2000 
7/30/2000 
7/30/2000 

1/5/2001 
1/5/2001 

7/31/2000 
12/29/2000 

11/9/2000 


(PR  Doc.  00-17792  Filed  7-12-^0;  8:45  am] 

BILLING  COOe  3510-13-41 


DEPARTMENT  OF  COMMERCE 

National  institute  ot  Stana.qrcJs  and 
Technoiogy 

Notice  ' 

National  Fire  Codes   Request  for 
Comments  on  NFPA  "^ecnnical 
Committee  Reports 

AGENCY:  Naiiuimi  Institute  of  Standcirds 
and  Technology,  Commerce. 
action:  Notice. 

5UMMARY:  The  National  Fire  Protection 
/'i^a.juiation  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  November  Meeting 
or  its  May  Meeting,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  conunents  on  the  technical 
reports  that  will  be  presented  at  NFPA's 
2001  May  Meeting.  The  publication  of 
this  notice  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  on 
behalf  of  NFPA  is  being  undertaken  as 
a  public  service;  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  any  of  the  standards 
referenced  in  the  notice. 
:)A't3:  The  National  Electrical  Code®  is 
published  in  a  separate  Report  on 
Proposals  and  is  available  about  July  14, 
2000.  Comments  received  on  or  before 
October  27,  2000  will  be  considered  by 
the  National  Electrical  Code  Panels 
before  NFPA  takes  final  action  on  the 
proposals. 


Twenty-seven  reports  are  published 
in  the  2001  May  Meeting  Report  on 
Proposals  and  will  be  available  on  July 
28,  2000.  Comments  received  on  or 
before  October  6,  2000  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  2001  May  Meeting 
Report  on  Proposals  and  the  NEC* 
Report  on  Proposals  are  available  and 
downloadable  from  NFPA's  Website — 
wwTiv/nfpa.org  or  by  requesting  a  copy 
from  the  NFPA,  Fulfillment  Center,  11 
Tracy  Drive,  Avon,  MA  02322. 
Comments  on  the  reports  should  be 
submitted  to  Casey  C.  Grant,  Secretary, 
Standards  Council,  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Council,  NFPA,  1  Batterymarch  Park, 
Quincy,  MA  02269-9101,  (617)  770- 
3000. 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  Federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRPartSl. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  November  Meeting  or  at  the 
May  Meeting  each  year.  The  NFPA 


invites  public  comment  on  its  Report  on 
Proposals. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Casey  C. 
Grant,  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101. 
Commenters  may  use  the  forms 
provided  for  comments  in  the  Reports 
on  Proposals.  Each  person  submitting  a 
conunent  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  October  6,  2000  for  the 
2001  May  Meeting  Report  on  Proposals 
or  October  27,  2000  for  the  NEC*  Report 
on  Proposals  will  be  considered  by  the 
NFPA  before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  pubUshed  as  the  2001  May  Meeting 
Report  on  Comments  by  March  30, 
2001,  or  April  16,  2001  for  the  NEC* 
Report  on  Comments,  prior  to  the  May 
Meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  at  the  May 
Meeting,  May  13-17,  2001  in  Anaheim, 
California,  by  NFPA  members. 

Dated:  July  6.  2000. 
Karen  H.  Brown, 

Deputy  Director. 
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1124 

1125 
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1710 

1720 
2112 
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Doc  No. 


2001  May  Meeting  Report  on  Proposals 


Title 


Standard  for  Water  Spray  Fixed  Systems  for  Fire  Protection  

Standard  for  the  Storage  and  Handling  of  Cellulose  Nitrate  Motion  Picture  Rhn 

National  Electncai  Code  

Recommended  Practice  for  Protection  of  Buildings  from  Exterior  Fire  Exposures  

Standard  for  Ventilation  Control  and  Fire  Protection  of  Commercial  Cooking  Operations 

Standard  for  Storage  of  Rubt>er  Tires 

Standard  Test  Method  for  Determining  Ignitibility  of  Exterior  Wall  Assemblies  Using  a 
Radianr  Heat  Energy  Source 

Standara  Method  of  Test  for  Heat  and  Visible  Smoke  Release  Rates  for  Materials  and 
Products  Using  an  Oxygen  Consumption  Calorimeter. 

Standard  Method  of  Fire  Tests  of  Floor  Door  Assemblies  

Code  for  Safety  to  Life  from  Fire  on  Merchant  Vessels  

StewKlard  for  the  Control  of  Gas  Hazards  on  Vessels  

Standard  for  Aircraft  Fuel  Servicing  

Standard  on  Aircraft  Hangars 

Standard  for  Aircraft  Rescue  and  Fire  Fighting  Vehicles  

Explosive  Materials  Code  

Standard  for  Safe  Havens  and  Interchange  Lots  for  Vehicles  Transporting  Explosives 

Standard  for  Road  Tunnels.  Bndges,  and  Other  Limited  Access  Highways 

Standard  for  Motor  Freight  Terminals  

Standard  for  Prevention  of  Sulfur  Fires  and  Explosions 

Standard  System  for  the  Identification  of  the  Hazards  of  Materials  for  Emergency  Re- 
sponse. 

Standard  for  Industrial  Fire  Brigade  Memtier  Professional  Qualifications 

Code  for  the  Manufacture,  Transportation,  and  Storage  of  Fireworks  and  Pyrotechnic 
Articles 

Code  for  the  Manufacture  of  Model  Rocket  and  High  Power  Rocket  Motors  

Standard  on  Water  Supplies  for  Suburban  and  Rural  Fire  Fighting 

Starxlard  for  the  Organization  and  Deployment  of  Fire  Suppression.  Emergency  Med- 
ical Operations,  and  Special  Operations  to  the  Public  by  Career  Fire  Departments. 

Standard  on  Volunteer  Fire  Service  Deployment  

Standard  on  Flash  Fire  Protective  Garments  for  Industrial  Personnel 

Standard  on  Selection,  Care,  Use,  and  Maintenance  of  Flash  Fire  Protective  Garments 


Action 


P 

P 
P 
P 
P 
W 
R 


N 
P 
P 
P 

P 
P 
P 
R 
P 
W 
P 
C 

N 
C 

C 
C 

N 

N 
N 
N 


P  =  Partial  revision;  W  =  Withdrawal;  R  =  Reconfirmation;  N  =  New;  C  =  Complete  Revision 


II 


II 


II 


'PR  Doc  00-17791  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  3510-13-M 

DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This  request 
is  being  submitted  under  the  regular  30- 
day  processing  procedures  of  the 
Paperwork  Reduction  Act. 

Agency:  Technology  Administration. 

Title:  National  Meoal  of  Technology 
Nomination  Applications. 

Agencv  Form  \'umher(s):  None. 

OMB  Approval  Sumber:  0692-0001. 

Type  of  Request:  Reinstatement. 

Burden:  2550  hours. 

Number  of  Respondents:  102. 

Average  Hours  Per  Respondents:  25 
Uours. 

Needs  and  Uses:  This  information 
collection  is  critical  for  the  Nomination 


Evaluation  Committee  to  determine 
nomination  eligibility  and  merit 
according  to  specified  criteria  for  the 
annual  selection  of  the  Nation's  leading 
technological  iimovators  honored  by  the 
President  of  the  United  States.  This 
information  is  needed  in  order  to 
comply  with  P.L.  105-309.  Comparable 
information  is  not  available  on  a  -. 
standardized  basis. 

Affected  Public:  Individuals, 
households,  business  and  other  for- 
profit. 

Frequency:  Aimually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  6086, 1401  Constitution  Avenue, 
NW,  Washington.  DC  20230  (or  via 
Internet  at  lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  no 
later  than  30  days  after  publication  of 
this  notice,  to  Director,  National  Medal 
of  Technology,  Room  4226,  Washington, 
DC  20230. 


Dated:  July  7.  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  00-17717  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  3510-1 S-M 


CONSUMER  PPODUC-^  cacp-v 
COMMISSION 

Sunshine  Act  Meeting 

agency:  Consumer  Product  Safety 

Commission,  Washington,  DC  20207 

TIME  AND  DATE:  Wednesday,  July  19, 

2000  2:00  p.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

Matter  to  be  Ck)nsidered: 
FY  2002  Budget  Request 

The  staff  will  brief  the  Commission 
and  the  Commission  will  consider 
issues  related  to  the  Commission's 
budget  for  fiscal  year  2002. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 


4.1298 
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CON'AC-^  PERSON  FOR  ADDITIONAL 
INFORMA'  ON   Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  July  11.2000. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  00-17928  Filed  7-11-00;  3:59  pm] 

BILUNG  CODE  63S5-01-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

Sunshine  Act  Meeting 

agency:  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TIME  AND  date:  Thursday,  July  20,  2000, 

2:00  p.m. 

location:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

Matter  to  be  Considered 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  July  11,2000. 
Sadye  E.  Dunn, 
Secretary. 
(FR  Doc.  00-17929  Filed  7-11-00;  3:59  pm) 

BILLING  CODE  6355-01-*! 


DEPARTMENT  Oi=^  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Future  of  DoD  Airborne  High 
Frequency  Radar  Needs/Resources 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Future  of  DoD  Airborne 
High-Frequency  Radar  Needs/Resources 
will  meet  in  closed  session  on  July  12- 
13,  2000:  July  19-20,  2000;  July  26-27, 
2000;  and  August  2-3,  2000.  All 
meetings  are  scheduled  to  be  held  at 
SAIC,  4001  N.  Fairfax  Drive,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 


Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
focus  on  the  use  of  airborne  X-band 
radars  to  serve  the  broad  mission  areas 
of  air  defense  and  ground  surveillance. 
It  will  review  the  overall  architectural 
approaches  for  DoD  programs  in 
advanced  air  defense  with  an  emphasis 
on  theater  cruise  missile  defense,  as 
well  as  all  elements  of  the  kill  chain 
with  a  focus  on  the  needs  for  airborne 
X-band  ESA  systems.  The  Task  Force 
will  also  review  the  architectural 
approaches  for  DoD  programs  in 
advanced  ground  surveillance  with  an 
emphasis  on  airborne  X-band  ESA 
sensors. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92^63,  as  amended  (5  U.S.C. 
App.  II,  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public.  However,  due  to  critical  mission 
requirements  for  a  report  by  August,  the 
Task  Force  is  unable  to  provide  timely 
notice  of  the  above  mentioned  meetings. 

Dated:  July  6.  2000. 
CM.  Robinson 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-17662  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE  "*" 

Defense  Finance  and  Accounting 

Sery'ce 

Privacy  Act  ot  1974;  System  of 
Records 

AGENCY:  Defense  Finance  and 
Accoimting  Service,  DOD. 

ACTION:  Notice  of  a  New  System  of 
Records. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  August  14, 
2000  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Defense 
Finance  and  Accoimting  Service,  1931 
Jefferson  Davis  Highway,  ATTN:  DFAS/ 
PE,  Arlington,  VA  22240-5291. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Pauline  E.  Korpanty  at  (703)  607-3743. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventor}'  ot  Defense  Finance 
and  Accounting  Service  records  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  emended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  was  submitted  on  June  20, 
2000,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8.  1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  luly  6,  2000. 
CM.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

TSSOOb 

SYSTEM  NAME: 

Garnishment  Processing  Files. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  General 
Coimsel,  Garnishment  Operations, 
Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1240  E.  9th 
Street,  Cleveland,  OH  44199-2055. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  active  duty  and  retired 
military  personnel;  present  DoD  Civilian 
employees;  present  Reserve  and 
National  Guard  personnel  and 
employees  of  the  Executive  Office  of  the 
President  whose  pay  is  garnished  or 
attached  under  5  U.S.C.  5220a;  10 
U.S.C.  1408;  42  U.S.C.  659;  and  42 
U.S.C.  665. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  state  court  wage 
withholding  notices  or  court  order 
garnishment  orders,  interrogatories, 
correspondence  between  DFAS  Office  of 
General  Counsel  and  parties  to  the  case, 
DFAS  pay  units.  United  States 
Attorneys,  United  States  District  Courts 
and  other  State  and  Government 
agencies  relevant  to  the  processing  of 
child  support  and  commercial  debt 
garnishment,  applications  under  the 
Uniformed  Services  Former  Spouses' 
Protection  Act  and  applications  for 
military  involuntary  allotments  for 
commercial  debt.  Also  bankruptcy 
trustees  who  received  payments 
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pursuant  to  Chapter  13  of  the 
Bankruptcy  Code. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5520a,  Garnishment  of  pay; 
10  U.S.C.  1408,  Payment  of  retired  or 
retainer  pay  in  compliance  with  court 
orders;  42  U.S.C.  659,  Consent  by 
United  States  to  income  withholding, 
garnishment,  and  similar  proceedings 
for  enforcement  of  child  support  and 
alimony  obligations;  42  U.S.C.  665, 
Allotments  from  pay  for  child  and 
spousal  support  owed  by  members  of 
uniformed  services  on  active  duty;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

Records  are  being  maintained  for  the 
purpose  of  processing  court  orders  for 
the  garnishment  of  wages. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pxu"suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  former  spouses,  who  receive 
payments  under  10  U.S.C.  1408,  for 
purposes  of  providing  information  on 
how  their  payment  was  calculated  to 
include  what  items  were  deducted  from 
the  member's  gross  pay  and  the  dollar 
amount  for  each  deduction. 

To  state  child  support  agencies,  in 
response  to  their  written  requests  for 
information  regarding  the  gross  and 
disposable  pay  of  military  and  civilian 
employees,  for  purposes  of  assisting  the 
agencies  in  the  discharge  of  their 
responsibilities  under  Federal  and  state 
law. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING    REGAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE. 

Records  are  maintained  on  electronic 

media. 

RETRIEVABILITY: 

Retrieved  by  individual's  name  and 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing,  and 
authorized  to  use,  the  record  system  in 
performance  of  their  official  duties  who 
are  properly  screened  and  cleared  for 
need-to-know.  Additionally,  records  are 


in  an  office  building  protected  by  guards 
and  controlled  by  screening  of 
personnel  and  registration  of  visitors. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA  has 
approved  the  retention  and  disposal 
schedule,  treat  records  as  permanent). 

SYSTEM  MANAGER  AND  ADDRESS: 

General  Coimsel,  Defense  Finance  and 
Accounting  Service  Headquarters,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291. 

Assistant  General  Counsel, 
Garnishment  Operations,  Defense 
Finance  and  Accounting  Service- 
Cleveland  Center,  1240  E.  9th  Street, 
Cleveland.  OH  44199-2005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  Defense  Finance 
and  Accounting  Service-Cleveland 
Center.  1240  E.  Ninth  Street,  Cleveland, 
OH  44199-2055. 

Individuals  should  provide  sufficient 
proof  of  identity,  such  as  full  name. 
Social  Security  Number,  and  other 
information  verifiable  fi-om  the  record 
itself 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  Privacy  Act  Officer, 
Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1240  E.  Ninth 
Street,  Cleveland,  OH  44199-2055. 

Individuals  should  provide  sufficient 
proof  of  identity,  such  as  full  name. 
Social  Secimty  Number,  and  other 
information  verifiable  from  the  record 
itself 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  courts. 
Government  records,  individuals  and 
similar  documents  and  sources  relevant 
to  the  proceedings.  , 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-17657  Filed  7-12-00;  8:45  am] 

BILLING  CODE  5001 -lO-F 


DEPAP-MEN'  OF  DEFENSE 


Office 


secretary 


MemDe^sr  p  of  the  Office  of  the 
Secreta-^v  o*  Defense  Performance 
Review  Board 

AGENCY:  Department  of  Defense. 
action:  Notice. 

This  notice  annoimces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  the 
Joint  staff,  the  U.S.  Mission  to  the  North 
Atlantic  Treaty  Organization,  the 
Defense  Advance  Research  Projects 
Agency,  the  Defense  Commissary 
Agency,  the  Defense  Security  Service, 
the  Defense  Security  Assistance  Agency, 
the  Ballistic  Missile  Defense 
Organization,  the  Defense  Field 
Activities  and  the  U.S.  Court  of  Appeals 
of  the  Armed  Forces.  The  publication  of 
PRB  membership  is  required  by  5  U.S.C. 
4314(c)(4). 

The  Performance  Review  Board  (PRB) 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Secretary  of 
Defense. 

EFFECTIVE  DATE:  July  1 .  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Raymos,  Executive  and  Political 
Personnel  Division,  Directorate  for 
Personnel  and  Security,  Washington 
Headquarters  Services,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense,  The  Pentagon,  (703)  693-8347. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executive  are  appointed  to  the 
office  of  the  Secretary  of  Defense  PRB: 
specific  PRB  panel  assignments  will  be 
made  from  this  group.  Executives  listed 
will  serve  a  one-year  renewable  term, 
effective  July  1,  2000. 

Office  of  the  Secretary  of  Defiense 

Chairman 
Robert  R.  Soule 

John  Ablard 
Joseph  Angello 
Bill  Bader 
Bruce  Baird 
Howard  Becker 
Alan  Beckett 
Marc  J.  Berkowitz 
Robert  Brittigan 
Lisa  Bronson 
Thomas  Brunk 
Jennifer  Buck 
Richard  Burke 
Mark  Cancian 
Carolyn  A.  Carmack 
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Victor  F.  Ciardello 

Michael  Cifrino 

Sharon  Cooper 

Judith  Ayres  Daly 

Bruce  Dauer 

James  Dominy 

Jeanne  B.  Files 

Albert  Gallant 

John  F.  Gehrig 

Claiborne  D.  Haughton 

Charles  J.  Holland 

Sally  Horn 

Frarik  Jones 

Paul  Koffsky 

Frank  Laliuniere 

Glenn  F.  Lamartin 

John  R.  Landon 

J.  William  Leonard 

Maxueen  Lieschke 

George  Lotz 

Susan  Ludlow-MacMurray 

J.  David  Martin 

Mary  Lou  McHugh 

Henry  Mclntrye 

Kirk  Moberly 

Robert  Newberry 

John  Osterholz 

James  C.  Reardon 

William  Reed 

Manfred  J.  Reinhard 

Donna  S.  Richbourg 

Richard  Ritter 

Cheryl  Roby 

Deborah  Rosenblum 

Vincent  Roske 

John  Roth 

Gregory  L.  Schulte 

Harry  E.  Schulte 

Robert  J.  Shue 

Nancy  L.  Spruill 

Kent  G.  Stansberry 

Diana  Tabler 

Robert  D.  Tate 

Robert  W.  Taylor 

Al  Volkman 

Anne  Johnson  Winegar 

Christopher  C.  Wright 

Karen  Yannello 

Dated:  July  6,  2000. 
C.  M.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
fFR  Doc.  00-17658  Filed  7-13-00;  8:45  am] 

BILLING  C006  5001-10-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974:  System  o' 
Records 

agency:  Department  of  the  Army,  DOD. 
action:  .Notice  to  Add  a  System  of 
Records. 

summary:  The  Department  of  the  Army 
is  proposing  to  add  a  system  of  records 


notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  14,  2000  imless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  System  Notice 
Manager,  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  8Ut>— 1390  or 
DSN  656-^390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  ..Iriiiy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  Jime  20.  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
February  8,  1996  (February  20,  1996,  61 
FR6427). 

Dated:  July  6.  2000. 

CM.  Robinsion, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0690-990-2  ASA(M&RA) 

SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  location: 

Records  on  ciurent  Federal  employees 
are  maintained  by  the  local  Civilian 
Personnel  Advisory  Centers  at  each 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Individuals  who  have  volunteered  to 
participate  in  the  voluntary  leave 
transfer  program  as  either  a  donor  or  a 
recipient. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 


Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  and  the  status  of  that 
hardship. 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTHORITY  fOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  6331  et  seq.,  Leave;  10  U.S.C. 
3013.  Secretary  of  the  Army;  Army 
Regulation  690-990-2,  Hours  of  Duty, 
Pay  and  Leave  Annotated;  5  CFR  part 
630;  and  E.O.  9397  (SSN). 

PURPOSE(S) 

The  file  is  used  in  managmg  the 
Army's  Volimtary  Leave  Transfer 
Program.  The  recipient's  name,  position 
data,  organization,  and  a  brief  hardship 
description  are  published  internallv  for 
passive  solicitation  purposes  The 
Social  Seciurity  Number  is  sought  to 
effectuate  the  transfer  of  leave  from  the 
donor's  account  to  the  recipient's 
accoimt. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a)b)l3j  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injurv  or  illness 

Where  leave  donor  and  leave 
recipient  are  employed  by  different 
Federal  agencies,  to  the  personnel  and 
pay  offices  of  the  Federal  agency 
involved  to  effectuate  the  leave  transfer. 

The  Blanket  Routine  I'ses'  set  forth  at 
the  beginning  of  .\nny's  compilation  of 
systems  of  records  notices  also  apply  to 
this  svstem. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  0  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  in  file  folders  and  electronic 
media  storage. 

RETRIEVABIUTY: 

By  surname  or  Social  Security 
Niunber. 


SAFEGUARDS 


RETENTION  Al 


SYSTEM  MAN; 


NOTIFICATION 


RECORD  ACC 


are  contaii 
21;32CFF 
from  the  s 
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SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening  and  computer  software. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Directur  of  Civilian  Personnel, 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall 
Street,  Alexandria,  VA  22332-0300. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
.Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall 
Street,  Alexandria,  VA  22332-0300. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and  Social  Security 
Number  and  the  request  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Secretary'  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall 
Street,  Alexandria,  VA  22332-0300. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and-Social  Security 
Number  and  the  request  must  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Inlormation  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  persormel  and 
leave  records. 

EXEMPTIONS  CLAIMED  fOe  "Hf  ?-s^cm: 

.Nunc. 
IFR  Doc.  00-17655  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agencv 

Privacy  Act  of  1974.  Sysierrts  of 
Records 

agency:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  to  Alter  Systems  of 
Records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  notice  is 
being  altered  to  expand  the  categories  of 
records  being  maintained,  and  a  routine 
use  is  being  added  to  allow  disclosure 
of  information  to  the  Department  of 
Justice  for  the  purpose  of  asset 
identification,  location,  and  recovery; 
and  for  immigration  and  naturalization 
record  verification  purposes. 

DATES:  This  action  will  be  effective 
without  further  notice  on  August  14, 
2000  unless  comments  are  received  that 
would  residt  in  a  contrary 
determination. 

ADDRESSES:  Send  coftiments  to  the 
Pri\  dt  \  .\ct  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  CSS- 
C,  8725  John  J.  Kingman  Road,  Suite 
2533.  Fort  Belvoir,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Sdl;;-  i'    "'i  ^    ~h7-61&3. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above.  ' 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  June  20,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  July  6,  2000. 
CM.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S500  50  CA 

SYSTEM  NAME. 

Access  and  Badging  Records  (October 
15.  1997.  62  FR  53602). 


CHANGES: 


SYSTEM  LOCATION: 

Add  new  location  to  read  'Visitor 
security  clearance  data  is  also 
maintained  by  the  Chief,  Internal 
Review  Group,  DLA-DDAI,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  the  entry  'handicap  data' 


PURPOSE(S): 

Add  to  entry  'Data  is  also  used  to 
manage  reserved,  handicap,  and  general 
parking.  Clearance  data  is  also  used  by 
the  DLA  Internal  Review  Group  to 
control  access  to  sensitive  records.' 


S500.50  CA 
SYSTEM  NAME: 

Access  and  Badging  Records. 

SYSTEM  location: 

Staff  Director,  Office  of  Command 
Secimty,  HQ  Defense  Logistics  Agency, 
ATTN:  CAAS,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Visitor  security  clearance  data  is  also 
maintained  by  the  Chief,  Internal 
Review  Group,  DLA-DDAI.  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

categories  of  individuals  covered  by  the 
system: 

Defense  Logistics  Agency  (DLA) 
civilian  and  military  persoimel, 
contractor  employees,  and  individuals 
requiring  access  to  DLA-controlled 
installations,  facilities,  or  computer 
systems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  contains  documents  relating 
to  requests  for  and  issuance  of  facility 
entry  badges  and  passes,  motor  vehicle 
registration,  and  access  to  DLA 
computer  systems  or  databases.  The 
records  contain  the  individual's  name; 
address;  Social  Security  Number;  date  of 
birth;  a  DLA-assigned  bar  code  number; 
dates  and  times  of  building  entry; 
current  photograph;  physical 
descriptors  such  as  height,  hair  color, 
and  eye  color;  handicap  data;  computer 
logon  addresses,  passwords,  and  user 
identification  codes;  security  clearance 
data;  personal  vehicle  description  to 
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include  year,  make,  model,  and  vehicle 
identification  number;  state  tag  data; 
operator  s  permit  data;  inspection  and 
insurance  data;  vehicle  decal  number; 
parking  lot  assignment;  and  parking 
infractions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C,  Chapter  3,  Powers;  5  U.S.C. 
6122,  Flexible  schedules,  agencies 
authorized  to  use;  5  U.S.C.  6125, 
Flexible  schedules,  time  recording 
devices;  10  U.S.C.  133,  Under  Secretary 
of  Defense  for  Acquisition  and 
Technology;  18  U.S.C.  1029,  Access 
device  fraud;  18  U.S.C.  1030,  Computer 
fraud;  23  U.S.C.  401  et  seq..  National 
Highway  Safety  Act  of  1966;  E.O.  9397 
(SSN);  and  E.O.  10450  (Security 
Requirements  for  Government 
Employees). 

PURPOSE(S): 

Information  is  maintained  to  by  DLA 
seciuity  personnel  to  control  access 
onto  DLA-managed  installations  and 
activities;  access  into  DLA-controlled 
buildings  and  facilities,  and  access  to 
DLA  computer  systems  or  databases. 

Data  is  also  used  to  manage  reserved, 
handicap,  and  general  parking. 
Clearance  data  is  also  used  by  the  DLA 
Internal  Review  Group  to  control  access 
to  sensitive  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  form. 

RETRIEVABILITY: 

Retrieved  by  name,  Social  Seciuity 
Number,  bar  code  number,  or  decal 
niunber. 

SAFEGUARDS 

Records  are  maintained  in  secure, 
limited  access,  or  monitored  work  areas 
accessible  only  to  authorized  DLA 
personnel. 

RETENTION  AND  DISPOSAL: 

Vehicle  registration  records  are 
destroyed  when  superseded  or  upon 


normal  expiration  or  3  years  after 
revocation; 

Individual  badging  and  pass  records 
are  destroyed  upon  cancellation  or 
expiration  or  5  years  after  final  action  to 
bar  from  facility. 

Database  access  records  are 
maintained  for  the  life  of  the  employee 
and  destroyed  1  year  after  employee 
departs. 

Visitor  and  temporary  passes,  permits, 
and  registrations  are  destroyed  2  years 
after  final  entry  or  2  years  after  date  of 
document,  as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  Command  Security, 
Defense  Logistics  Agency,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221,  and  the  Commanders 
of  the  Defense  Logistics  Agency  Primary 
Level  Field  Activities  (PLFAs).  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  HQ  DLA.  CAAR,  8725  John 
J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221,  or  the  Privacy 
Act  Officer  of  the  PLFA  involved. 
Official  mailing  addresses  are  pubhshed 
as  an  appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  HQ  DLA.  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533.  Fort  Belvoir. 
VA  22060-6221.  or  the  Privacy  Act 
Officer  of  the  PLFA  involved.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCBOURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21; 
32  CFR  part  323;  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  seciu"ity 
personnel  and  by  individuals  applying 
for  access  to  DLA  controlled 
installations,  facilities,  or  databases. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  00-17656  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  S001-10-F 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency, 
DOD 

ACTION:  Notice  to  Alter  a  System  of 
Records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended.  The  alteration 
to  S322.10  DMDC,  Defense  Manpower 
Data  Center  Data  Base  consists  of 
expanding  the  routine  use  to  the  Social 
Security  Administration  to  permit 
disclosure  of  current  earnings  data  on 
individuals  who  have  left  militarv 
service  or  DoD  civil  employment  for 
purposes  of  allowing  for  comparisons  to 
be  made  of  individuals  in  like 
occupational  series  grades,  or 
geographic  regions.  This  information 
will  also  be  used  to  support  analytical 
studies  of  personnel  stability, 
promotability.  and  long-term  earnings. 
DATES:  This  action  will  be  effective 
without  further  notice  on  August  14, 
2000  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  .\genr\  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  June  26.  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmenfal  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
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Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  July  6,  2000. 
CM.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.10  DMDC 

SYSTEM  name: 

Defense  Manpower  Data  Center  Data 
Base  (March  29,  2000,  65  FR  16571). 

CHANGES: 
I*  *  *  *  * 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

After  civilian  occupational 
information'  add  'performance  ratings  of 
DoD  civilian  employees  and  military 
members;  reasons  given  for  leaving 
militar\'  service  or  DoD  civilian  service' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

Amend  paragraph  5. a.  to  read  'To  the 
Office  of  Research  and  Statistics  for  the 
purpose  of  (1)  conducting  statistical 
analyses  of  impact  of  military  service 
and  use  of  GI  Bill  'oenefits  on  long  term 
earnings,  and  (2)  obtaining  current 
earnings  data  on  individuals  who  have 
voluntarily  left  military  service  or  DoD 
civil  employment  so  that  analytical 
personnel  studies  regarding  pay, 
retention  and  benefits  may  be 
conducted. 

NOTE  3:  Earnings  data  obtained  from 
the  SSA  and  used  by  DoD  does  not 
contain  any  information  which 
identifies  the  individual  about  whom 
the  earnings  data  pertains. ' 


S322  10   DMDC 
SYSTEM  NAME; 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  location: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgradii^ate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

:\i\  .Army,  Navy,  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
from  July  1.  1968,  and  after  or  who  have 
been  a  member  of  a  reserve  component 


since  July  1975;  retired  Army,  Navy,  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1,  1970,  and  later. 

Current  and  former  DoD  civilian 
employees  since  January  1, 1972. 

All  veterans  who  have  used  the  GI 
Bill  education  and  training  employment 
services  office  since  January  1, 1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1,  1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1,  1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1 , 
1973;  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  ciurently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  sun'ivors; 
survivors  of  retired  Coast  Guard 
personnel;  and  sunivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  who  are 
eligible  for  or  are  currently  receiving 
Federal  payments  due  to  the  death  of 
the  retiree. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 


All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  human-subject 
testing;  and  individuals  who  have 
inquired  or  provided  information  to  the 
Department  of  Defense  concerning  such 
testing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number,  Selective 
Service  Number,  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
performance  ratings  of  DoD  civilian 
employees  and  military  members; 
reasons  given  for  leaving  military 
service  of  DoD  civilian  service;  civilian 
and  military  acquisition  work  force 
warrant  location,  training  and  job 
specialty  information;  military 
personnel  information  such  as  rank, 
assignment/deployment,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization  and 
medical  treatment,  immunization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enrollee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
number  of  providers  or  potential 
providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
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position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  office  identifier.  Extract  from 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records, 
including  postal  workers  covered  by 
Civil  Service  Retirement,  containing 
Civil  Service  Claim  number,  date  of 
birth,  name,  provision  of  law  retired 
under,  gross  annuity,  length  of  service, 
aiuiuity  commencing  date,  former 
employing  agency  and  home  address. 
These  records  provided  by  OPM  for 
approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

Military  drug  test  records  containing 
the  Social  Security  Number,  date  of 
specimen  collection,  date  test  results 
reported,  reason  for  test,  test  results, 
base/area  code,  unit,  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.L.  95- 
452,  as  amended  (Inspector  General  Act 
of  1978));  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  1562,  Database  on 
Domestic  Violence  Incidents;  10  U.S.C. 
2358,  Research  and  Development 
Projects;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify  current  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

Information  will  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
human  chemical  or  biological  testing  or 
exposure;  to  conduct  scientific  studies 
or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals 


All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended,  (5  U.S.C.  552a). 

Military  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  military  personnel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  the  DoD  Coordinator  for 
Drug  Enforcement  Policy  and  Support, 
1510  Defense  Pentagon,  Washington,  DC 
20301-1510. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

1 .  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans  and 
their  family  members. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C. 
1968). 

c.  To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

(1)  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA 's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  retiuned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 


as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  persoimel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  1 606— Selected 
Reserve  and  Title  38  U.S.C,  Chapter 

30 — Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

(4)  Providing  identification  of  former 
active  duty  military  persoimel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensation  can 
be  paid  (10  U.S.C.  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  siuvivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 

e.  To  provide  identifying  military 
personnel  data  to  the  DVA  for  the 
purpose  of  notifying  such  personnel  of 
information  relating  to  educational 
assistance  as  required  by  the  Veterans 
Programs  Enhancement  Act  of  1998  (38 
U.S.C.  3011  and  3034). 

2.  To  the  Office  of  Persoimel 
Management  (OPM): 

a.  Consisting  of  personnel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.L.  83-598,  84-356,  86-724,  94-455 


mmimum 
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and  5  U.S.C. 1302, 2951, 3301,  3372, 
4118,8347). 

b.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a)  for 
the  purpose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  imder  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  personnel  and 
financial  data  on  civil  service 
annuitants  (including  disability 
annuitants  under  age  60)  w^ho  are 
reemployed  by  DoD  to  insure  that 
annuities  of  DoD  reemployed  annuitants 
are  terminated  where  appHcable,  and 
salaries  are  correctly  offset  where 
applicable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  personnel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  annuities, 
or  annuities  based  on  the  'guaranteed 
minimum'  disability  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  luider  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  DoD's  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  piuposes  and 


for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
ciurent  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civihan  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 
4.  To  the  Department  of  Health  and 
Human  Services  (DHHS): 

a.  To  the  Office  of  the  Inspector 
General,  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement,  Federal  Parent  Locator 
Service,  DHHS,  pursuant  to  42  U.S.C. 
653  and  653a;  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifying,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcement 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors. 

NOTE  1 :  Information  requested  by 
DHHS  is  not  disclosed  when  it  would 
contravene  U.S.  national  policy  or 
security  interests  (42  U.S.C.  653(e)). 

NOTE  2:  Quarterly  wage  information 
is  not  disclosed  for  those  individuals 
performing  intelligence  or  counter- 
intelligence functions  and  a 
determination  is  made  that  disclosure 
could  endanger  the  safety  of  the 
individual  or  compromise  an  ongoing 
investigation  or  intelligence  mission  (42 
U.S.C.  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
piupose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institutes  of  Mental 
Health,  DHHS,  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  weU  being  of  active  duty, 


reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 

5.  To  the  Social  Security 
Administration  (SSA): 

a.To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  (1) 
conducting  statistical  analyses  of  impact 
of  military  service  and  use  of  GI  Bill 
benefits  on  long  term  earnings,  and  (2) 
obtaining  current  earnings  data  on 
individuals  who  have  voluntarily  left 
military  service  or  DoD  civil 
employment  so  that  analytical 
personnel  studies  regarding  pay, 
retention  and  benefits  may  be 
conducted. 

NOTE  3:  Earnings  data  obtained  from 
the  SSA  and  used  by  DoD  does  not 
contain  any  information  which 
identifies  the  individual  about  whom 
the  earnings  data  pertains. 

b.  To  the  Bureau  of  Supplemental 
Security  Income  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients/ 
beneficiaries,  who  are  retired  members 
of  the  Uniformed  Services  or  their 
survivors,  for  Supplemental  Seciuity 
Income  (SSI)  or  Special  Veterans' 
Benefits  (SBV).  By  law  (42  U.S.C.  1006 
and  1383),  the  SSA  is  required  to  verify 
eligibihty  factors  and  other  relevant 
information  provided  by  the  SSI  or  SVB 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  or  SVB  determinations  of  eligibility, 
payment  amounts,  or  adjustments 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  facihtating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and 
E.O.  11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  the  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  sep^ations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 

9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
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government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532),  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
imder  the  dual  compensation  and  pay 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name,  Social  Security 
Niunber,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  ovraer 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

11.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
pajrments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  piusuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.L.  95^52)  for 
the  purpose  of  determining  eligibility 
for,  and/or  continued  compliance  with, 
any  Federal  benefit  program 
requirements. 

12.  To  private  consiuner  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
personnel. 

13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibility. 

14.  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 


employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accounts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  military 
members. 

16.  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  for  the  purposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  Unites 
States  Govenunent  under  the  Debt 
Collection  Act  of  1982  (Pub.L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  crimin£il  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purposes  of: 

a.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assigimient  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  persoimel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  piirpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amoxmt  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accoimting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH),  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  the  United  States 


Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fee  jmd  to 
identify  any  unreported  benefit 
pa5maents  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.L.  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 
DMDC  will  disclose  information  from 
this  system  of  records  for  research 
purposes  when  DMDC: 

a.  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  imder  which  the 
record  was  provided,  collected,  or 
obtained; 

b.  has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  has  required  the  recipient  to  fl) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosiue  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  / 

d.  has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service,  American  College  Testing,  and 
like  organizations  for  purposes  of 
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obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

NOTE  4:  Data  obtained  from  such 
organizations  and  used  byDoD  does  not 
contain  any  information  which 
identifies  the  individual  about  whom 
the  data  pertains. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  apply  to  this 
record  system. 

NOTE  5:  Military  drug  test 
information  involving  individuals 
participating  in  a  drug  abuse 
rehabilitation  program  shall  be 
confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of  1974, 
in  regard  to  accessibility  of  such  records 
except  to  the  individual  to  whom  the 
record  pertains.  The  DLA 's  Blanket 
Routine  Uses'  do  not  apply  to  these 
types  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

!  i'ctronic  storage  media. 

RETRIEVABILrrV: 

Retrieved  by  name,  Socid  Security 
Number,  occupation,  or  any  other  data 
p1  foment  contained  in  system. 

SAFEGUARDS: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 
SYSTEM  MANAGER(S)  AND  ADDRESS; 

Deput)  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 


John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Secvirity  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  fi-om  individuals  via 
siu^'ey  questioimaires,  the  Department 
of  Labor,  the  Office  of  Persoimel 
Management,  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-17660  Filed  7-12-00;  8:45  am] 

BILLING  CODE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  ot  1974   Systeir.  o! 
Records 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Delete  a  Records  System. 

summary:  The  Department  of  the  Navy 
pfuposes  to  delete  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
use.  552a),  as  amended. 
DATES:  The  action  will  be  effective  on 
August  14,  2000  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA  FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  {N09B30),  2000  Navy- 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  delete  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  deletion  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  )uly  6.  2000. 

CM.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N07230-1 

SYSTEM  NAME: 

Navy  Standard  Civilian  Payroll 
System  (NAVSCIPS)  (February  22.  1993, 
58  FR  10805). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accoimting  Service.  See  system  of 
records  notice  T7335,  Defense  Civilian 
Pay  System  (DCPS). 
IFR  Doc.  00-17659  Filed  7-12-00;  8.45  am] 

BtLLMG  CODE  5001-10-F 


DE.PARTMENT  OF  DEFENSE 
Department  of  the  Navy 

Prvacv  Art  of  1974;  System  of 

Records 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Notice  to  Add  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 

August  14,  2000  unless  comments  are 

received  that  would  result  in  a  contrary 

determination. 

ADDRESSES:  Send  comments  to  the 

Department  of  the  Navy,  PA/FOIA 

Policy  Branch,  Chief  of  Naval 
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Operations  {N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S'C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  June  26, 
2000,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  0MB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8,  1996,  (61 
FR  6427,  February  20.  1996). 

Dated:  July  6.  2000. 

CM.  Robinson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


N 12630-1 


SYSTEM  NAME: 


Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  LOCATION: 

Navy  Human  Resources  Offices. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  or  recipient. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Separate  files  exist  for  leave  recipients 
and  leave  donors  records. 

Leave  recipients  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balance,  niunber  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  the  status  of  that  hardship, 
and  a  statement  that  selected  data 
elements  may  be  used  in  soliciting 
donations.  The  file  may  also  contain 
medical  or  physician  certifications  and 
agency  approvals  or  denials. 

Leave  donors  records- contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 


Number,  position  title,  grade,  and  pay 
level,  leave  balance,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTHOflrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  6331  et  seq. 
(Leave);  E.O.  9397  (SSN);  and  5  CFR 
part  630. 

PURPOSE(S): 

To  manage  the  Department  of  the 
Navy's  Voluntary  Leave  Transfer 
Program.  The  recipient's  name,  position 
data,  organization,  and  brief  hardship 
description  are  published  internally  for 
passive  solicitation  purposes.  The 
Social  Security  Niunber  is  sought  to 
effectuate  the  transfer  of  leave  by  human 
resources  and  pay  offices  from  the 
donor's  account  to  the  recipient's 
accoimt. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
cormection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness,  when  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  emd  automated  records. 

RETRiEVABiLrnr: 

Name/Social  Security  Niunber  of 
leave  recipient  for  access  to  their  files. 
Name/Social  Security  Number  of  leave 
donor  for  access  to  their  files. 

SAFEGUARDS: 

Access  to  records  is  limited  to  the 
custodian  of  the  records  or  by  persons 
responsible  for  servicing  the  records  in 
the  performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening.  Computer  terminals  are 
located  in  supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  systems. 


RETENTION  AND  DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  official:  Office  of  the  Deputy 
Assistant  Secretary  of  the  Navy  (CP/ 
EEO),  3801  Nebraska  Avenue,  NW, 
Washington,  DC  20393-5441. 

Record  holder:  Director  of  local 
Human  Resources  Offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquires  to  their 
servicing  Human  Resources  Office. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  record. 

The  request  should  contain  the  name, 
approximate  date  during  which  the  case 
record  was  developed,  the  address  of 
the  individual  concerned  and  should  be 
signed. 

RECORD  ACCESS  t>ROCtDURES: 

Individuals  seeking  access  to 
information  about  them  contained  in 
this  system  of  records  should  address 
written  inquiries  to  their  servicing 
Human  Resources  Office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records. 

The  request  should  contain  the  name, 
approximate  date  during  which  the  case 
record  was  developed,  the  address  of 
the  individual  concerned  and  should  be 
signed. 

CONTESTING  RECORD  "ROCEOURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Employee,  supervisors,  and 
individuals  who  contribute  leave. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-17661  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.215E] 

Elementary  School  Counseling 
Demonstration  Program 

agency:  Department  ot  Education. 
action:  Notice  reopening  the 
application  deadline  date  for  the 
Elementary  School  Counseling 
Demonstration  Program. 

SUMMARY:  On  April  18,  2000,  the 
Department  published  a  notice  inviting 
applications  for  new  awards  for  the 
Elementary  and  Secondary  Education 
Act,  Title  X — Programs  of  National 
Significance,  Part  A-Fund  for  the 
Improvement  of  Education-Section 
10102,  Elementary  Counseling 
Demonstration  Program.  The  Secretary 
reopens  the  deadline  date  for  the 
submission  of  applications  for  this 
competition  from  Jime  9,  2000  for 
applicants  that  can  show  a  shipping 
label,  invoice,  or  receipt  for  overnight 
delivery  contracted  to  arrive  by  Jime  9, 
2000.  This  action  is  taken  due  to 
unexpected  or  unavoidable  delays  in 
receipt  of  applications  sent  via  certain 
overnight  delivery  services. 
DATES:  The  applicant  deadline  date  is 
reopened  to  July  13,  2000  for  applicants 
able  to  show  a  shipping  label,  invoice, 
or  receipt  for  overnight  delivery 
contracted  to  arrive  by  June  9,  2000. 
FOR  FURTHER  IN£ORMATION  CONTACT: 
Loretta  Riggans,  Safe  and  Drug-Free 
Schools  Program,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-3954. 

Inaividuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  (800)  877-8339. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
h  tip  ://oc fo.ed.gov/fedreg.  h  tm 
http://www.ed.gov/news.htm! 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 


http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  8002. 

Dated:  July  7,  2000. 
Michael  Cohen, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  00-17687  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[FE  DocKet  Nc   PP   226j 

Notice  of  Floodplain  and  Wetlands 
Involvement  Brownsville  Putjhc 
Utilities  Board 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Floodplain/Wetland 
Involvement. 

summary:  Browmsville  Pubhc  Utilities 
Board  (BPUB)  has  applied  for  a 
Presidential  permit  to  construct, 
coimect,  operate  and  maintain  a  double- 
circuit  electric  transmission  line  across 
the  U.S.  border  with  Mexico.  In 
accordance  with  Department  of  Energy 
(DOE)  regulations  for  compliance  with 
floodplcun/wetlands  environmental 
review  requirements  (10  CFR  Part  1022), 
a  floodplain  or  wetlands  assessment 
will  be  performed  for  this  proposed 
action  in  a  manner  so  as  to  avoid  or 
minimize  potential  harm  to  or  within 
potentially  affected  floodplain  and 
wetlands. 

DATES:  Comments  are  due  to  the  address 
belnw  nn  later  than  July  28,  2000. 

ADDRESSES:  Written  comments, 
questions  about  the  proposed  action, 
and  requests  to  review  the  draft 
envirorunental  assessment  should  be 
directed  to:  Ellen  Russell,  Office  of  Coal 
&  Power  Import  and  Export  {FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585-0350. 
Fax:  (202)  287-5736.  E-mail: 
Ellen.Russell@hq.dnfi.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624. 

SUPPLEMENTARY  INFORMATION:  Under 
Executive  Order  11988,  Floodplain 
Management,  and  10  CFR  Part  1022, 
Compliance  with  Floodplain-Wetlands 
Envirorunental  Review  Requirements 
(http://tis-nt.eh.doe.gov/nepa/tools/ 
regulate/nepa_reg/1022/1022.htm), 
notice  is  given  that  DOE  is  considering 
an  application  ft-om  BPUB  for  a 
Presidential  permit  to  construct, 
connect,  operate,  and  maintain  electric 
transmission  faciUties  across  the  U.S. 


border  with  Mexico.  BPUB  proposes  to 
construct  a  double-circuit     '8,000  volt 
(138-kV)  transmission  li  le,  on  wood 
poles,  from  its  existing  Silas  Ray  Power 
Plant  in  Browrnsville,  Texas,  and 
extending  3,000  feet  to  the  U.S.-Mexico 
border.  Notice  of  BPUB's  application  for 
a  Presidential  permit  appeared  in  the 
Federal  Register  on  June  30,  2000  (65 
FR  40618). 

Before  making  a  final  decision  on 
granting  or  denying  a  Presidential 
permit  to  BPUB,  DOE  will  prepare  an 
environmental  assessment  (EA)  to 
address  the  environmental  impacts  that 
would  accrue  from  the  proposed  project 
and  reasonable  alternatives.  The  EA  will 
be  prepared  in  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  at  seq.). 
The  EA  will  include  a  floodplain  and 
wetlands  assessment.  DOE  expects  to 
have  a  draft  of  the  EA  available  for 
public  review  in  August,  2000.  Copies 
may  be  requested  by  telephone, 
facsimile,  or  e-mail  from  the  address 
given  above.  A  floodplain  statement  of 
findings  will  be  included  in  any  Finding 
of  No  Significant  Impact  that  may  be 
issued  following  completion  of  the  EA. 

If  you  wish  further  information  on 
DOE's  floodplain  and  wetlands 
environmental  review  requirements, 
please  contact  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH— 42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0119; 
Phone:  202-586-4600  or  leave  a 
message  at  800-472-2756. 

Issued  in  Washington,  DC,  on  July  7,  2000. 
Anthony  I.  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coals- Power  Im/Ex,  Office  of  Fossil 

Energy. 

(FR  Doc.  00-17772  Filed  7-12-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federa?  Fnerqv  Reaulatory 

Commissior 

[Docket  No.  RPOO-372-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Direct  Bill 

)uly  7,  2000. 

Take  notice  that  on  June  30,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  piu^uant  to  Section  4(e)  of  the 
Natiual  Gas  Act  (NGA),  15  U.S.C. 
§  717c(e),  a  plan  for  recovery  of  interest 
charges  paid  by  ANR  to  Great  Lakes  Gas 
Transmission  L.P.  (Great  Lakes) 
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pursuant  to  the  Federal  Energy 
Regulatory  Commission's  letter  order 
dated  July  30,  1998.  See  Great  Lakes  Gas 
Transmission  Limited  Partnership,  84 
FERC  (CCH)  "D  61.124  (1998).  ANR 
proposes  to  direct  bill  its  customers 
approximately  $1.8  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
July  14,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17708  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO-379-000] 

ANR  Pipeline  Company:  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet,  proposed  to 
become  effective  July  1,  2000: 
Original  Sheet  No.  14N 

ANR  is  filing  the  tariff  sheet  to  reflect 
the  implementation  of  a  negotiated  rate 
agreement  with  PG&E  Energy  Trading- 
Gas  Corporation  (PG&E)  for  service 
under  Rate  Schedule  IPLS.  The  service 
will  be  effective  July  1,  2000  and 
terminate  on  June  30,  2001. 

ANR  states  that  a  copy  of  this  filing 
is  being  mailed  to  the  affected  shipper 
and  to  each  of  ANR's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  customers,  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  cire  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17715  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-374-000] 

Columbia  Gas  Transmission 
Corporation   Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  December  1,  2000: 

Third  Revised  Sheet  No.  275 
Second  Revised  Sheet  No.  277 
Eighth  Revised  Sheet  No.  281 
Eighth  Revised  Sheet  No.  282 
Fifth  Revised  Sheet  No.  283 

Coliunbia  states  it  is  filing  tariff  sheets 
to  revise  its  existing  capacity  auction 
provisions  and  that  such  revised 
provisions  meet  the  principles  set  forth 
in  the  Commission's  Order  Nos.  637  and 
637-A.  Columbia  is  revising  General 
Terms  and  Conditions  (GTC),  Section  4, 
which  contain  the  procedures  of 
Columbia's  current  "Auctions  of 
Available  Firm  Service"  involving  the 
awarding  of  existing  firm  capacity  and 
the  exercise  of  the  ROFR  on  Columbia, 
to  reflect  these  changes.  Columbia  is 
also  revising  Section  3,  to  be  consistent 
with  the  field  provision  of  GTC  Section 
4(e)  and  the  current  provision  of  GTC 
Section  14.5(b). 


Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17710  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  * 

Commission 

[Docket  No.  RP97-^06-023] 

Dominion  Transmission,  Inc:  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7,  2000. 

Take  notice  that  on  Jime  30,  2000, 
Dominion  Transmission,  Inc. 
(Dominion),  formerly  CNG 
Transmission  Corporation,  filed  revised 
pro  forma  tariff  sheets  listed  below  to  be 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  in  order  to 
implement  fully  unbundled  gathering 
and  extraction  rates,  and  to  reflect  the 
effects  of  that  unbundling  on 
transportation  service  rates. 

The  work  papers  supporting  the 
methodology  by  which  the  Company    • 
arrived  at  the  proposed  fully  unbundled 
gathering  and  products  extraction  rates 
were  included  in  the  filing.  The  fully 
unbundled  rates  and  the  tariff  sheets 
implementing  those  rates  are  to  become 
effective  January  1,  2001. 

Pro  Forma  Sheet  No.  31 
Pro  Forma  Sheet  No.  32 
Pro  Forma  Sheet  No.  34 
Pro  Forma  Sheet  No.  37 
Pro  Forma  Sheet  No.  107 


Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 
Pro  Forma  S 


David  P.  Bo 

Secretary. 
[FR  Doc.  00- 
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Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 
Pro  Forma 


Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 


107A 

120 

120A 

135 

136 

136A 

319 

351 

353A 

354 

364A 


Dominion  states  that  the  purpose  of 
this  filing  is  to  place  on  file  ftilly 
unbundled  gathering  and  extraction 
rates  in  accordance  with  Article  IV  of 
Dominion's  August  31,  1998  rate  case 
Stipulation  and  Agreement  in  Docket 
No.  RP97-406-000  as  approved  by  the 
Commission.  85  FERC  ^  61,261  (1998). 

Dominion  states  that  copies  of  its 
filing  have  been  served  on  Dominion's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17737  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGv 

Federal  Energy  Regulatory 
Commission 

Docket  No   RPOO   2-    006] 

Dominion  Transmission   Inc   Notice  of 
Compliance  Filing 

July  7.  2000. 

Take  notice  that  on  June  30,  2000, 
Dominion  Transmission,  Inc.  (DTI), 
formerly  CNG  Transmission  Corporation 


tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volvune  No. 
1 ,  tariff  sheets  in  compliance  with  the 
Commission's  order  issued  June  29, 
2000,  in  this  proceeding  and  moved 
such  tariff  sheets  into  effect. 

DTI  states  that  the  filing  would 
implement  two  new  rate  schedules.  Rate 
Schedules  Delivery  Point  Operator 
(DPO)  and  City  Gate  Swing  Customer 
(CSC).  Rate  Schedule  DPO  is  designed 
primarily  to  allow  operators  of  citygate 
interconnections  with  DTI  to  offer  no- 
notice  service  to  retail  markets  behind 
the  citygate  and  their  service  providers. 
Rate  Schedule  CSC,  a  companion 
service  to  Rate  Schedules  DPO,  is 
designed  to  all  customers  behind  the 
citygate  to  receive  no-notice  service 
from  DTI  under  certain  terms  and 
conditions. 

DTI  states  that  the  revised  tariff  tariff 
sheets  and  compliance  filing  satisfy  the 
conditions  of  the  Commission's  Jime  29, 
2000,  order  in  this  proceeding. 

DTI's  filing  also  includes  a  motion  to 
make  the  DPO  and  CSC  tariff  sheets 
effective  on  July  1,  2000. 

DTI  states  that  copies  of  its  filing  have 
been  served  upon  all  parties  on  the 
official  service  lists  DTI's  customers 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  vdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  htt.//vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17741  Filed  7-12-O0;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEP A  P - M  E  NT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-287-052] 

El  Pasc  Naiural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7.  2000. 

Take  notice  that  on  June  30,  2000,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A, 
the  following  tariff  sheets,  to  become 
effective  July  1,  2000: 

Thirty-First  Revised  Sheet  No.  30 
Eighth  Revised  Sheet  No.  31A 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  two 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-o'00  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17736  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-320-031] 

Kocti  Gateway  Pipeline  Company; 
Notice  ot  Negotiated  Rate  Filing 

July  7.  2000, 

Take  notice  that  on  June  30,  2000, 
Koch  Gateway  Pipeline  Company 
(Koch)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
contract  for  disclosure  of  a  recently 
negotiated  rate  transaction.  As  shown 
on  the  contract,  Koch  requests  an 
effective  date  of  July  1,  2000. 

Special  Negotiated  Rate  Between 
Koch  and  Entergy  Mississippi,  Inc. 

Koch  states  that  copies  of  the  filing 
have  been  served  upon  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary: 

(FR  Doc,  00-17733  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-01-W 


DEi 


NT  OF  ENERGY 


Feaerai  tn.erg,  Regulatory 
Commission 

[Docket  No.  RPOO-373-000] 
MIGC,  Inc;  Notice  of  Tariff  Filing 

July  7,  2000. 

Take  notice  that  on  June  30,  2000 
MIGC,  Inc.  (MIGC),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet 
NO.  6,  with  a  proposed  effective  date  of 
August  1,  2000. 


MIGC  states  that  the  purpose  of  the 
filing  is  to  revise  and  update  the  fuel 
retention  cind  loss  percentage  factors 
(FL&U  factors)  set  forth  in  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  in 
accordance  with  the  requirements  of 
Section  25  of  said  tariff. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc,  00-17709  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-371-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

luly  7.  2000, 

"Take  notice  that  on  June  30,  2000, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  July  1 ,  2000: 

Second  Revised  Sheet  Number  119 
First  Revised  Sheet  Number  120 
Second  Revised  Sheet  Number  121 
Second  Revised  Sheet  Number  134 
Second  Revised  Sheet  Number  275 
Second  Revised  Sheet  Number  276 
Original  Sheet  Number  276A 
Third  Revised  Sheet  Number  278 
Original  Sheet  Number  278A 


Second  Revised  Sheet  Number  281 
Third  Revised  Sheet  Number  283 
Second  Revised  Sheet  Number  284 
Third  Revised  Sheet  Number  285 

Northern  Border  proposes  to  revise 
Section  5,  Right  of  First  Refusal,  under 
Rate  Schedule  T-1  and  Section  27  of  its 
General  Terms  and  Conditions, 
regarding  the  temporary  removal  of  the 
rate  cap  in  short-term  capacity  releases 
and  corresponding  bidding 
requirements  in  accordance  with  the 
Commission's  Order  Nos.  637  and  637- 
A. 

Northern  Border  states  the  herein 
proposed  changes  do  not  result  in  a 
change  in  Northern  Border's  total 
revenue  requirement. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-17707  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-«1-M 


UEPARTMBN'"  OF  ENERGY 

Federal  Energv  Reqj^atory 
Commission 

[Docket  N     3POOndash:370-000) 

'northern  Naturai  Gas  Companv    Notice 
of  Proposed  Changes  'n  PERC  Gas 
Tantl 

July  7,  2000. 

Take  notice  that  on  Jime  30,  2000, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  tariff.  Fifth  Revised  Volume 
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No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  June  30,  2000: 

Second  Revised  Sheet  No.  104 
Third  Revised  Sheet  No.  119 
First  Revised  Sheet  No.  120 
Fourth  Revised  Sheet  No.  142 
Second  Revised  Sheet  No.  297 
Fourth  Revised  Sheet  No.  299 
Third  Revised  Sheet  No.  229A 

Northern  states  that  the  purpose  of 
this  filing  is  to  comply  with  Order  No. 
637  issued  on  February  9,  2000  and 
Order  No.  63 7A  issued  on  May  19,  2000. 
Northern  is  filing  revised  tariff  sheets  to 
modify  its  rights  of  first  Refusal  (ROFR) 
provisions. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims/htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-17706  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  QP  ENERGY 

federal  Energy  Beau>atory 
Commission 

Do    ..e'  N  .   RP96-272-01';i 

Northern  Natural  Gas  Company;  Notice 

of  Propc-,-cd  Changes  m  FERC  Gas 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  July  1.  2000. 


Seventh  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  66C 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  specific 
negotiated  rate  transactions  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17732  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DhPARTMtNT  OF  ENERGY 

Federal  Regulatory  Commission 

[Docket  No.  RP96-347-019] 

No^hern  Natural  Gas  Company;  Notice 

0<  Refund  Report 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
pursuant  to  the  Carlton  Settlement  filed 
in  Docket  No.  RP9&-347  and  its  FERC 
Gas  Tariff,  Northern  Natural  Gas 
Company  (Northern)  has  filed  various 
schedules  detailing  the  Carlton  buyout 
and  surcharge  dollars  reimbiu-sed  to  the 
appropriate  parties. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  K .  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://Mrww.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance).  * 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17734  Filed  7-12-OD;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 62-007] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7,  2000. 

take  notice  that  on  June  30,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheet  to  be 
effective  May  22,  2000  and  June  1,  2000, 
as  noted  on  Appendix  A  attached  to  the 
filing. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  reflect  on  the  Rate 
Schedule  HFT  tariff  rate  sheet  the  rate 
adjustments  and  fuel  reimbursement 
percentages  that  were  filed  during  the 
Rate  Schedule  HFT  was  suspended. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protesants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  fifing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17742  Filed  7-12-00;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   MT0O-9-0OOJ 

PG&E  Gas  Transmission  Northwest 
Corporation.  Notice  of  Tariff  Filing 

July  7.  2000. 

Take  notice  that  on  June  30,  2000, 
PG&E  Gas  Transmission,  Northwest 
CorporaUon  (PG&E  GTN)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A,  Ninth  Revised 
Sheet  No.  52  and  Fourth  Revised  Sheet 
No.  85.  PG&E  GTN  requests  that  these 
tariff  sheets  become  effective  August  1, 
2000. 

PG&E  GTN  asserts  that  the  purpose  of 
this  filing  is  to  update  its  Tariff  to  reflect 
additions  and  deletions  to  its  list  of 
Marketing  Affiliates  and  to  modify  its 
Tariff  to  specify  that  PG&E  GTN  no 
longer  shares  any  facilities  or  operating 
personnel  with  its  Marketing  Affiliates. 

PG&E  GTN  further  states  that  a  copy 
of  this  filing  has  been  served  on  PG&E 
GTN's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17729  Filed  7-12-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-518-015] 

PG&E  Gas  Transmission,  Northwest 
Corporation   Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

July,  7.  2000. 

Take  notice  that  on  June  30,  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  the 
following  tariff  sheets,  with  an  effective 
date  of  July  1,  2000: 

Eleventh  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  7.01 
Second  Revised  Sheet  No.  7C 
Original  Sheet  No.  7E 

PG&E  GT-NW  states  that  these  sheets 
are  being  filed  to  reflect  the 
implementation  of  three  negotiated  rate 
agreements. 

PG&E  GT-NW  hirther  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-17740  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP99-496-006] 

Southern  Natural  Gas  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7.  2000. 

Take  notice  that  on  June  30,  2000 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  and  First 
Revised  Volume  No.  2A,  the  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing. 

Southern  filed  to  place  into  effect  as 
of  August  1,  2000,  tariff  sheets  in 
compliance  with  the  Commission's 
Order  on  Uncontested  Settlement  and 
Granting  Certificate  Authorization 
issued  in  the  above  listed  proceedings 
on  May  31,  2000  (Order).  Southern  filed 
certain  sheets  as  noted  in  the  filing  to 
be  effective  either  March  1,  2000,  June 
1,  2000,  or  July  1,  2000,  in  accordance 
with  the  Stipulation  and  Agreement 
approved  in  the  Order.  These  tariff 
sheets  place  into  effect  the  provisions  of 
the  Stipulation  and  Agreement  filed  by 
Southern  on  March  10,  2000,  in  Docket 
Nos.  RP99-496-000,  et  al.,  which 
provided  for  a  full  resolution  of  the 
issues  that  had  been  set  for  hearing  in 
Southern's  Section  4  general  rate  case 
and  included  Southern's  acquisition  of 
the  facilities  and  assets  of  its  subsidiary, 
South  Georgia  Natiual  Gas  Company, 
and  the  conversion  of  Southern's  ANR 
Storage  Transportation  Service  from  a 
Part  157  certificated  service  to  a  Part 
284  seasonal  service  under  Southern's 
FT  Rate  Schedule.  As  a  matter  of 
administrative  convenience,  Southern 
filed  all  of  the  affected  tariff  sheets  in 
the  instant  filing. 

Southern  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Southern's  jurisdictional  customers  and 
interested  state  commissions  «nd  to 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  these 
proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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Copies  of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretaty. 

(FR  Doc.  00-17739  Filed  7-12-00;  8:45  am] 

SILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO-366-OOOj 

Southwest  Gas  Storage  Company; 
Notice  of  Tariff  Filing 

July  7.  2000. 

take  notice  that  on  June  30,  2000, 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheets  as 
listed  on  Appendix  A  attached  to  the 
filing,  to  be  effective  March  27,  2000 
and  August  1,  2000. 

Southwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Regulation  of  Short-Term 
Natural  Gas  Transportation  Service,  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services  in  Docket  Nos. 
RM98-10-000  and  RM98-12-000 
issued  on  February  9.  2000,  90  FERC 
%  61,109  (Order  No.  637)  as  clarified  in 
Docket  Nos.  RM98-10-001,  et  al.  issued 
on  May  19,  2000,  91  FERC  f  61,169 
(Order  No.  637-A).  Specifically,  the 
proposed  changes  revise  the  applicable 
sections  of  the  General  Terms  and 
Conditions  of  Southwest's  tariff  to 
remove  the  price  cap  for  short-term 
capacity  releases  until  September  30, 
2002  and  to  modify  the  applicability  of 
the  right  of  first  refusal  as  directed  by 
Order  Nos.  637  and  637-A. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
Df  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paLrty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  fifing  may  be  viewed  on  the 
web  at  http:///wrww.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17745  Filed  7-12-00;  8:45  am] 

BILUN6  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-365-000] 

Texas  Eastern  Transmission 
Corporation:  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7,  2000. 

take  notice  that  on  June  30,  2000, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  become 
effective  August  1,  2000. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
Texeis  Eastern's  projected  costs  for  the 
use  of  electric  power  for  the  twelve 
month  period  beginning  August  1,  2000. 
Texas  Eastern  states  that  the  rate 
changes  proposed  to  the  primary  firm 
capacity  reservation  charges  and,  usage 
rates  for  full  Access  Area  Bovmdary 
service  from  the  Access  Area  Zone,  East 
Louisiana,  to  the  three  market  area 
zones  are  as  follows: 


Zone 
(market) 

Reservatkjn 
(indth) 

Usage 

(Indth) 

3 

$0,034 

-$0.0010 

Zone 

(market) 

Reservation 
(in  dth) 

Usage 
(indth) 

1 
2 

$0  008 

$0,023 

-$0.0002 
-$0.0007 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17744  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  O^  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO-378-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 

Gas  "^anf 

July  7,  2000. 

take  notice  that  on  Jime  30,  2000, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  to 
become  part  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  August  1,  2000: 

2  Rev  Thirty-third  Revised  Sheet  No.  10 
2  Rev  Sixteenth  Revised  Sheet  No.  lOA 
2  Rev  Sub  Original  Sheet  No.  lOA.Ol 
2  Rev  Sub  Original  Sheet  No.  10A.02 

1  Rev  Twenty-ninth  Revised  Sheet  No.  11 

2  Rev  Seventeenth  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  this  filing 
reflects  the  termination  of  the  Docket 
No.  RP97-344  Miscellaneous  Revenue 
Credit  originally  filed  in  compliance 
with  Article  III  of  Texas  Gas's 
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Stipulation  and  Agreement  in  Docket 
No.  RP97-344.  The  termination  of  the 
Docket  No.  RP97-344  Revenue  Credit 
increases  the  daily  demand  rates  for 
Rate  Schedules  NNS.  SNS,  and  FT  by 
$0.0010  and  increases  SGT  rates  by 
$0.0020. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the  Commission 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-17714  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulator-., 
Commission 

[Docket  Nc    RP99-327-002] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

juiy  7,  /uOO. 

Take  notice  that  on  June  30,  2000, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  July  1,  2000: 

1  Rev  Thirty-third  Revised  Sheet  No.  10 
1  Rev  Sixteenth  Revised  Sheet  No.  lOA 
First  Revised  Sub  Original  Sheet  No.  lOA.Ol 
First  Revised  Sub  Original  Sheet  No.  10A.02 
1  Rev  Twenty-first  Revised  Sheet  No.  1 1 A 
1  Rev  Seventeenth  Revised  Sheet  No.  IIB 
1  Rev  Thirty-first  Revised  Sheet  No.  12 

Texas  Gas  states  that  the  filing  reflects 
the  expiration  of  the  Order  No.  528 
Commodity  Surcharge  (Docket  No. 


RP99-327)  originally  filed  on  June  1, 
1999,  and  approved  by  the  Commission 
in  its  Order  dated  June  30,  1999.  Due  to 
the  scheduled  expiration  of  the 
commodity  surcharge  and  the  resulting 
decrease  in  applicable  rates,  Texas  Gas 
requested  an  effective  date  for  the  filed 
tariff  sheets  of  July  1,  2000. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  appearing  on  the  official  service 
list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17738  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DFPAPTMENT  OF  ENERGV 

Federal  Energy  Regulatorv 
Commission 

[Docket  No.  RPOO-260-002] 

Texas  Gas  transmission  Corporation: 
Notice  of  P-^oposed  Changes  in  FERC 
Gas  Tar!*-* 

)uly  7,  2000. 

Take  notice  that  on  June  30,  2000, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
June  1,  2000: 

Substitute  Original  Sheet  No.  llD 

Pro  forma  Sub  Thirty-second  Revised  Sheet 

No.  12 
Fro  forma  Original  Sheet  No.  12.01 

Texas  Gas  states  that  this  filing  is 
being  submitted  in  compliance  with  the 
Commission's  May  31  Suspension  Order 
in  the  referenced  docket.  In  that  Order, 
the  Commission  directed  Texas  Gas, 


within  30  days,  to  take  certain  actions 
as  described  below: 

1 .  File  a  revised  tariff  sheet  with  a 
stated  rate  for  one-day  contracts,  winter 
and  summer,  under  the  proposed  STF 
Rate  Schedule; 

2.  Fully  explain  the  basis  and 
justification  for  the  premiimis  Texas  Gas 
assigned  to  the  differentiated  rates 
under  the  proposed  STF  Rate  Schedule; 

3.  Provide  a  basis  and  justification  for 
having  seasonal  rates  for  short-term, 
firm  service,  but  not  for  interruptible 
service  (i.e.,  explain  why  interruptible 
rates  should  not  follow  the  same 
seasonal  pattern  as  firm  short-term 
rates); 

4.  Explain  why  Texas  Gas  has  offered 
term  differentiated  rates  for  short-term 
service  and  not  for  long-term  service,  as 
well; 

5.  Revise  the  proposed  STF  service  to 
reflect  distance  sensitive  rates;  and 

6.  Explain  the  need  for  continued 
sales  of  storage  gas  by  Texas  Gas. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17743  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP97-25S-O08] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
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filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
II     July  1,2000. 

Eighth  Revised  Sheet  No.  21       ^ 
Eighth  Revised  Sheet  No.  22 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-O00. 

TransColorado  states  that  the 
tendered  tariff  sheets  revises         •* 
TransColorado's  Tariff  to  implement  an 
amended  negotiated-rate  finp 
transportation  service  agreement 
between  TransColorado  and  Barrett 
Resources  Corporation  and  a  new 
negotiated-rate  firm  transportation 
service  agreement  with  Texaco  Natiual 
Gas  Inc.  TransColorado  requested 
waiver  of  18  CFR  154.207  so  that  the 
tendered  tariff  sheets  may  become 
effective  July  1,  2000. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

fFR  Doc.  00-17735  Filed  7-12-00;  8:45  am) 

BILLING  CODE  6717-01-M 


II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO-380-000: 

Transcontinental  Gas  Pipe  Line 
Corporation:  Notice  of  Tariff  Filing 

)uly  7,  2000. 

take  notice  that  on  June  30,  2000, 
Transcontinental  Gas  Pipe  Line 


Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  as  listed  on 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  August  1 , 
2000. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  39  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  adjust 
its  Great  Plains  Volumetric  Surcharge 
(GPS)  30  days  prior  to  each  GPS  Annual 
Period  begirming  August  1.  The  GPS 
Siu-charge  is  designed  to  recover  (i)  the 
cost  of  gas  piu-chased  from  Great  Plains 
Gasification  Associates  (or  its  successor) 
which  exceeds  the  Spot  Index  (as 
defined  in  Section  39  of  the  General 
Terms)  and  (ii)  the  related  cost  of 
transporting  such  gas. 

The  revised  GPS  Surcharge  included 
therein  consists  of  two  components — 
the  Current  GPS  Surcharge  calculated 
for  the  period  August  1,  2000  through 
July  31,  2001  plus  the  Great  Plains 
Deferred  Account  Surcharge  (Deferred 
Surcharge).  The  determination  of  the 
Deferred  Surcharge  is  based  on  the 
balance  in  the  current  GPS  subaccoimt 
plus  accimiulated  interest  at  April  30, 
2000. 

Transco  states  that  include  in 
Appendix  B  attached  to  the  filing  are 
workpapers  supporting  the  calculation 
of  the  revised  GPS  Surcharge  of  $0.0097 
per  dt  reflected  on  the  tariff  sheets 
included  therein. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers.  State  Commission  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vkrww/ferc. fed. us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17716  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-36&-000] 

Trunkilne  Gas  Company;  Notice  of 
Tariff  Filing 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
Trunkline  Gas  Company  (Trunkhne) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
revised  tariff  sheets  as  listed  on 
Appendix  A  attached  to  the  fiUng,  to  be 
effective  March  27,  2000  and  August  1. 
2000. 

Tnmkline  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Regulation  of  Short-Term 
Natural  Gas  Transportation  Service,  and 
Regulation  of  Interstate  Natiual  Gas 
Transportation  Services  in  Docket  Nos. 
RM98-1 0-000  and  Rm98-1 2-000  issued 
on  February  9,  2000,  90  FERC  %  61,109 
(Order  No.  637)  as  clarified  in  Docket 
Nos.  RM98-10-O01,  et  a],  issued  on 
May  19,  2000,  91  FERC  Tj  61,169  (Order 
No.  637-A).  Specifically,  the  proposed 
changes  revise  the  applicable  sections  of 
the  General  Terms  and  Conditions  of 
Trunkline's  tariff  to  remove  the  price 
cap  for  short-term  capacity  releases 
until  September  30,  2002  and  to  modify 
the  applicability  of  the  right  of  first 
refusal  as  directed  by  Order  Nos.  637 
and  637-A. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-17705  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

'Docket  No   RPOO-376-000) 

Trunkline  LNG  Company;  Notice  of 

Tariff  Filing 

|uly  7.  2000. 

take  notice  that  on  June  30,  2000, 
Trunkline  LNG  Company  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A, 
revised  tariff  sheets  as  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  March  27,  2000  and  August  1, 
2000. 

TLNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Regulation  of  Short-Tenn 
Natural  Gas  Transportation  Service,  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services  in  Docket  Nos. 
RM98-1 0-000  and  RM98-1 2-000 
issued  on  February  9,  2000,  90  FERC 
?  61,109  (Order  No.  637)  as  clarified  in 
Docket  Nos.  RM98-10-001,  et  al.  issued 
on  May  19,  2000,  91  FERC  "D  61,169 
(Order  No.  637-A).  Specifically,  the 
proposed  changes  revise  the  applicable 
sections  of  the  General  Terms  and 
Conditions  of  TLNG's  tariff  to  remove 
the  price  cap  for  short-term  capacity 
releases  until  September  30,  2002  and  to 
modify  the  applicability  of  the  right  of 
first  refusal  as  directed  by  Order  Nos. 
637  and  637-A. 

TLNG  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17712  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-377-0001 

Trunkline  LNG  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7.  2000. 

Take  notice  that  on  June  30,  2000, 
Tnmkline  LNG  Company  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Voliune  No.  1-A, 
the  following  tariff  sheet  to  be  effective 
August  1,  2000: 
Fourth  Revised  Sheet  No.  5 

TLNG  states  that  this  filing  is  made  in 
accordance  with  Section  19  (Fuel 
Reimbursement  Adjustment)  and 
Section  20  (Electric  Power  Cost 
Adjustment)  of  the  General  Terms  and 
Conditions  (GT&C)  of  TLNG's  FERC  Gas 
Tariff,  Original  Volume  No.  1-A.  The 
revised  tariff  sheets  reflect  a  0.41% 
increase  to  the  currently  effective  fuel 
reimbursement  percentage  and  a 
($0.0007)  per  Dt.  decrease  for  the 
electric  power  cost  adjustment  xmder 
Rate  Schedules  FTS  and  ITS. 

TLNG  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17713  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-368-000] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

July  7,  2000. 

Take  notice  that  on  June  30,  2000, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  August  1,  2000: 

Second  Revised  Sheet  No.  70 
First  Revised  Sheet  No.  74 
Second  Revised  Sheet  No.  78 
Second  Revised  Sheet  No.  79 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  Order  No. 
637,  issued  on  February  9,  2000  in 
Docket  Nos.  RM98-1 0-000  and  RM98- 
12-000  (Order  No.  637).  Order  No.  637 
provides  for  a  waiver  of  the  rate  ceiling 
for  short-term  capacity  release 
transactions  (with  a  term  of  less  than 
one  year)  until  September  30,  2002. 
Tucarora  has  revised  Section  26  of  the 
General  Terms  and  Conditions  of  its 
tariff  to  remove  the  price  cap  for  short- 
term  capacity  release  transactions  of  less 
than  one  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17704  Filed  7-12-00;  8:45  ami 

8ILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No^  CPOO-373-000] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Site  Visit 

July  7,  2000. 

On  July  17  through  July  19,  2000,  the 
stciff  of  the  Office  of  Energy  Projects  will 
conduct  a  precertification  site  visit  with 
the  staff  of  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management, 
Carson  City  Field  Office  (BLM),  and 
corporate  officials  of  the  Tuscarora  Gas 
Transmission  Company  (Tuscarora). 
The  purpose  of  the  site  visit  is  to  tour 
the  project  area  of  Tuscarora's  proposed 
Hungry  Valley  Lateral  Project  in  Washoe 
County,  .Nevada. 

The  BLM  is  the  lead  agency  in  the 
preparation  of  the  environmental 
assessment  for  this  proposal.  The 
Commission  is  a  cooperating  agency  and 
will  be  assisting  the  BLM  in  the 
preparation  of  the  document,  pursuant 
to  the  National  Environmental  Policy 
Act. 

All  parties  may  attend  the  site  visit. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information  on  attending  the  site  visit, 
please  call  Mr.  Paul  McKee  of  the 
Commission's  External  Affairs  Office  at 
(202) 208-1088. 

David  P.  Boergers, 

Secretary. 

IFR  Dor.  00-17726  Filed  7-12-00;  8:45  am] 

BiLi-ING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-367-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 

July  7.  /UUO. 

Take  notice  that  on  June  30,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
fifing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 


Original  Volume  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
August  1,  2000: 

Second  Revised  Volume  No.  1 

Thirty-eighth  Revised  Sheet  No.  15 
Nineteenth  Revised  Sheet  No.  15A 
Fortieth  Revised  Sheet  No.  16 
Nineteenth  Revised  Sheet  No.  16A 
Thirty-seventh  Revised  Sheet  No.  18 
Nineteenth  Revised  Sheet  No.  18A 
Nineteenth  Revised  Sheet  No.  19 
Nineteenth  Revised  Sheet  No.  20 
Thirty-third  Revised  Sheet  No.  21 

Original  Volume  No.  2 
Eighty-second  Revised  Sheet  No.  IIB 

Williston  Basin  states  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
transportation,  gathering,  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  B.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
July  14,  2000.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17703  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MTOO-iCMjOO] 

Williston  Basin  Interstate  PipelinOff 
Company;  Notice  of  Tariff  Filing 

July  7,  2000. 

Take  notice  that  on  Jime  30,  2000, 
Williston  Basin  Interstate  Pipeline 


Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  June  30,  2000. 

Twelfth  Revised  Sheet  No.  187 

Original  No.  187 A 

Eighth  Revised  Sheet  No.  188 

WiUiston  Basin  states  that  the 
proposed  revision  to  its  Tariff  is  being 
made  to  reflect  that  to  the  extent  that  the 
term  "Marketing  Affiliate,"  within  the 
context  of  FERC  Order  Nos.  566,  et  seq.. 
is  deemed  to  include  WBI  Production. 
Inc.  (WBI  Production),  as  it  pertains  to 
and  so  long  as  WBI  Production  sells 
natural  gas  acquired  from  Frontier  Gas 
Storage  Company,  then  the  executive 
officers  of  Transporter  may  be 
considered  shared  policy  making 
personnel. 

Williston  Basin  states  that  the 
proposed  Tariff  revisions  also  reflect  the 
fact  that  Transporter  and  Montana- 
Dakota  Utihties  Co.,  a  local  distribution 
company  division  of  MDU  Resources 
Group,  Inc.  (MDU)  and/or  MDU  share  a 
record  storage  area  at  the  Bismarck 
Service  Center,  909  Airport  Road, 
Bismarck,  ND  58504. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvvrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17730  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  Of  ENERGY 

Federal  Energy  Regulatory 
Commissior. 

Docket  N o   E COO-1 1 0-000,  et  al.] 

Entergy  Gulf  States  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

July  6,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Gulf  States,  Inc. 

(Docket  No.  ECOO-1 10-000] 

Take  notice  that  on  June  27,  2000, 
Entergy  Gulf  States,  Inc.  {Entergy  Gulf 
States)  tendered  for  filing  an  application 
under  Section  203  of  the  Federal  Power 
Act  to  transfer  certain  jurisdictional 
facilities  to  the  City  of  Gueydan, 
Louisiana,  (Gueydan)  which  operates 
the  electric  distribution  system  within 
Gueydan's  city  limits. 

Comment  date:  July  27.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Carolina  Power  &  Light  Company 

(Docket  No.  ECOO-1 11-000] 

Take  notice  that  on  June  30,  2000. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
to  sell  various  jurisdictional  facilities 
the  City  of  Camden,  South  Carolina.  The 
facilities  include  conductors,  poles, 
substations,  land,  trcmsformers, 
breakers,  switches,  steel  structures, 
controls,  and  appurtenances  normally 
included  in  transmission  substations. 
CP&L  states  that  these  facilities  are 
currently  being  used  to  serve  the  City  of 
Camden  and  one  industrial  customer. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CE  Puna  Limited  Partnership 

[Docket  No.  EGOO-187-OOOl 

Take  notice  that  on  June  29,  2000,  CE 
Puna  Limited  Partnership  (Applicant), 
with  its  principal  place  of  business  at 
111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


4.  Cn  Woodpower  L  Inc. 

[Docket  No.  EGOO-1 88-000] 

Take  notice  that  on  Jime  29,  2000,  CII 
Woodpower  I,  Inc.  (Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Cn  Woodpower  II,  Inc. 

(Docket  No.  EGOO-1 89-000] 

Take  notice  that  on  June  29,  2000,  CII 
Woodpower  II,  Inc.  (Applicant)  with  its 
principal  place  of  business  at  111 
Market  Street,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration  . 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  CD  Soda  I,  Inc. 

(Docket  No.  EGOO-1 90-000] 

Take  notice  that  on  Jime  29,  2000,  CD 
Soda  I,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standeud  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  CD  Soda  U,  Inc. 

(Docket  No.  EGOO-1 91-000] 

Take  notice  that  on  Jime  29,  2000,  CD 
Soda  II,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 


Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  CD  Rocklin  I,  Inc. 

(Docket  No.  EGOO-1 92-000] 

Take  notice  that  on  June  29,  2000,  CD 
Rocklin  I,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  CD  Rocklin  II,  Inc. 

(Docket  No.  EGOO-1 93-000] 

Take  notice  that  on  June  29,  2000,  CD 
Rocklin  II,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  CD  Rocklin  III,  Inc. 

(Docket  No.  EGOO-l  94-000] 

Take  notice  that  on  June  29,  2000,  CD 
Rocklin  HI,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  1 1 1 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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1 1 .  Ameren  Services  Company 

[Docket  No.  EROO-1008-OOll 

Take  notice  that  on  June  30,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  an  Amended  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Reliant  Energy  Services,  Inc.  ASC 
asserts  that  the  purpose  of  the  Amended 
Agreement  is  to  reflect  additional  terms 
which  have  been  agreed  upon  by  the 
parties,  including  a  Guaranty  Agreement 
which  is  designed  to  cover  construction 
cost  that  ASC  will  incur  on  behalf  of  the 
customer. 

The  parties  request  that  the  Service 
Agreements  be  allowed  to  become 
effective  June  1,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-2  739-000] 

Take  notice  that  on  July  5,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
tariff  sheet  numbered  "Original  Sheet 
No.  1"  that  is  blank  and  marked 
"Reserved"  under  Virginia  Electric  and 
Power  Company,  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  5  in 
compliance  with  Designation  of  Electric 
Rate  Schedule  Sheets,  90  FERC  ^  61,352 
(2000).  Virginia  Power  respectfully 
requested  that  the  tariff  sheet  be 
accepted  for  fding  as  of  June  7,  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  Virginia  State  Corporation 
Commission  and  North  Carolina 
Utilities  Commission. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Carolina  Power  &  Light  Company 

[Docket  No.  EKOO-2 74 1-000] 

Take  notice  that  Carolina  Power  & 
Light  Company  ("CP&L"),  on  July  5, 
2000,  tendered  for  filing  a  title  page 
with  no  pagination  and  a  tariff  sheet 
numbered  "Original  Sheet  No.  1"  that  is 
blank  and  marked  "Reserved"  under 
Carolina  Power  &  Light  Company,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  3  in  compliance  with  Designation  of 
Electric  Rate  Schedule  Sheets,  90  FERC 
^  61,352  (2000).  CP&L  respectfully 
requested  that  the  sheets  be  accepted  for 
filing  as  of  Jime  7,  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers.  North  Carolina  Utilities 
Commission  and  South  Carolina  Public 
Service  Commission. 


Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Energy  Corporation 
Operating  Companies 

(Docket  No.  EKOO-2 763-000] 

Take  notice  that  on  July  5,  2000, 
Wisconsin  Energy  Corporation 
Operating  Companies  (Wisconsin 
Energy),  tendered  for  filing  a  title  page 
with  the  correct  designation  and  a  tariff 
sheet  numbered  "Original  Sheet  No.  1" 
that  is  blank  and  marked  "Reserved" 
under  Wisconsin  Energy  Corporation 
Operating  Companies,  FERC  Electric 
Tariff,  First  Revised  Volimie  No.  1  in 
compliance  with  Designation  of  Electric 
Rate  Schedule  Sheets,  90  FERC  ^  61,352 
(2000). 

Wisconsin  Energy  requested  that  the 
sheets  be  accepted  for  filing  as  of  June 
7,  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jiuisdictional 
customers,  Public  Service  Commission 
of  Wisconsin  and  Michigan  Public 
Service  Commission. 

Comment  dafe;  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ohio  Edison  Company 

[Docket  No.  EROO-3051-000] 

Take  notice  that  on  July  3,  2000,  Ohio 
Edison  Company  tendered  for  filing 
agreements  to  construct  second  delivery 
points  at  Cuyahoga  FcJls  and 
Monroeville,  and  revisions  to 
Appendices  A  and  B  of  Service 
Agreements  with  American  Municipal 
Power-Ohio,  Inc.  Under  FERC  Electric 
Tariff,  Second  Revised  Volume  No. 2. 
This  filing  is  made  pursuant  to  Section 
205  of  the  Federal  Power  Act. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER0O-3052-O00] 

Take  notice  that  on  June  30,  2000,  The 
Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  with  British  Columbia 
Power  Exchange  Corporation  and  Pepco 
Energy  Services  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
with  British  Columbia  Power  Exchange 
Corporation  and  Pepco  Energy  Services 


and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Da)^on  Power  and  Light 
Company 

[Docket  No.  EROO-3053-000] 

Take  notice  that  on  Jime  30,  2000,  The 
Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Amerada  Hess  Corporation 
as  a  customer  luider  the  terms  of 
Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements.* 

Copies  of  this  filing  were  served  upon 
Amerada  Hess  Corporation  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  July  21,  2000,  in 
accordance  with  Stihdard  Paragraph  E 
at  the  end  of  this  notice. 

18.  DTE  Georgetown,  LLC 

[Docket  No.  EROO-3054-000] 

Take  notice  that  on  Jime  30,  2000, 
DTE  Georgetown,  LLC  (DTE 
Georgetown)  filed  a  tolling  agreement 
under  its  FERC  Electric  Tariff  Original 
Volume  No.  1. 

DTE  Georgetown  requests  that  the 
acceptance  of  this  contract  be  effective 
as  of  June  1,  2000. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PPL  Montour,  LLC 

[Docket  No.  EROO-3055-000] 

Take  notice  that  on  June  30,  2000. 
PPL  Montour,  LLC  (PPL  Montour) 
notified  the  Commission  that  PPL 
Electric  Utilities  Corporation  (PPL 
Utilities)  will  assign  its  rights  and 
obligations  under  the  Energy  Service 
Agreement  among  the  Keystone 
Generating  Station  Owners  and  Sithe 
Power  Marketing,  L.P. ,  dated  November 
24,  1999,  and  filed  the  Energy  Service 
Agreement. 

PPL  requests  that  the  effective  date  of 
the  Energy  Service  Agreement  be  made 
July  1,2000. 

PPL  Montour  has  served  a  copy  of  this 
filing  on  the  Keystone  Generating 
Owners,  Sithe  Power  Marketing,  L.P. 
and  PPL  Utilities. 

Comment  date:  July  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EROO-3056-OOO] 

Take  notice  that  on  July  3  ,2000, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  a  service  agreement 
establishing  DTE  Energy  Trading,  Inc.  as 
a  firm  point-to-point  customer  under  the 
terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
DTE  Energy  Trading,  Inc.  and  the  South 
Ccirolina  Public  Service  Commission. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Indiana  Michigan  Power  Company, 
d  b  a  American  Electric  Power 

(Docket  No.  EROO-305 7-000] 

Take  notice  that  on  July  3,  2000,_ 
Indiana  Michigan  Power  Company, 
d/b/a  American  Electric  Power  (AEP), 
tendered  for  filing  with  the  Commission 
Addenda  to  the  Service  Agreements 
under  which  AEP  provides  wholesale 
electric  service  to  members  of  the 
Indiana  and  Michigan  Municipal 
Distributors  Association  (IMMDA). 
Specifically,  AEP  provides  wholesale 
electric  service  under  AEP's  FERC  Tariff 
MRS,  Original  Volume  No.  4,  to  the 
Town  of  Avilla,  Indiana,  the  City  of 
Bluffton,  Indiana,  the  City  of  Garrett, 
Indiana,  the  City  of  Gas  City,  Indiana, 
the  City  of  Mishawaka,  Indiana,^  the 
Town  of  New  Carlisle,  Indiana,  the  City 
of  Niles,  Michigan,  the  Village  of  Paw 
Paw,  Michigan,  the  City  of  South  Haven, 
Michigan,  the  City  of  Sturgis, 
Michigan,^  and  the  Town  of  Warren, 
Indiana,  by  electric  service  agreements 
dated  at  various  dates  during  the  year 
1997  (Service  Agreements). 

AEP  requests  that  the  Addenda  be 
made  effective  beginning  with  the  July 
2000  billing  month. 

AEP  states  that  a  copy  of  its  filing  was 
served  upon  the  IMMDA  members,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  AEP  provides  wholesale  electric  service  to  the 
City  of  Mishawaka  under  FERC  Tariff  WS,  Original 
Volume  No.  5. 

-  AEP  Tariff  MRS  Service  to  the  City  of  Sturgis 
under  the  Electric  Service  Agreement  dated  May  8. 
1968  ended  August  31,  1999. 


22.  Cleco  Evangeline  LLC 

[Docket  No.  EROO-3058-0001 

Take  notice  that  on  July  3,  2000,  Cleco 
Evangeline  LLC  (Cleco  Evangeline), 
tendered  for  fiUng  a  sale  and  tolling 
agreement  under  which  Cleco 
Evangeline  will  make  market-based 
power  sales  to  Williams  Energy 
Marketing  &  Trading  Company.  Cleco 
Evangeline  is  an  affiliate  of  Cleco  Utility 
Group  Inc.,  a  public  utility  subject  to  the 
Commission's  jurisdiction  under  the 
Federal  Power  Act,  16  U.S.C.  §  791(a)  et. 
seq.  Cleco  Evangeline  requests 
confidential  treatment  of  the  agreement 
piursuant  to  18  CFR  388.112. 

A  copy  of  the  filing  has  been  served 
upon  Williams  Energy  Marking  & 
Trading  Company. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER0O-3059-OOO] 

Take  notice  that  on  July  3,  2000, 
Indianapolis  Power  &  Light  Company 
(IPL)  tendered  for  filing  a  blanket 
service  agreement  under  IPL's 
Wholesale  Power  Sales  Tariff.  The  Tariff 
was  accepted  for  filing  effective  April 
29,  2000  and  has  been  designated  as 
IPL's  FERC  Electric  Tariff  Revised 
Volume  2. 

IPL  requests  that  the  effective  date  of 
the  service  agreement  be  June  1,  2000 

A  copy  of  the  filing  was  served  upon 
the  party  to  the  service  agreement. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Valley  Electric  Corporation 

[Docket  No.  EROO-3060-OOOl 

Take  notice  that  on  July  3,  2000,  Ohio 
Valley  Electric  Corporation  (OVEC),  in 
accordance  with  the  Commission's 
order  in  North  American  Electric 
Reliability  Council,  91  FERC  Tj  61,122 
(2000),  tendered  for  filing  a  notice 
informing  the  Commission  that  OVEC 
has  adopted  revised  Transmission 
Loading  Relief  procedures  submitted  to 
the  Commission  by  the  North  American 
Electric  Reliability  Council. 

Copies  of  this  filing  were  served  upon 
OVEC's  jurisdictional  customers  and 
upon  each  state  public  service 
commission  that,  to  the  best  of  OVEC's 
knowledge,  has  retail  rate  jurisdiction 
over  such  customers. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Alms  Consulting,  L.L.C. 
[Docket  No.  EROO-3061-0001 

Take  notice  that  on  July  3,  2000,  Alms 
Consulting  L.L.C.  (Alms)  filed  a  Petition 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  for 
acceptance  of  FERC  Rate  Schedule  IND/ 
COMM  Generators— Abrus,  FERC 
Electric  Rate  Schedule  No.  1 ,  the 
granting  of  certain  waivers  of  the 
Commission's  Regulations,  and  the 
granting  of  certain  blanket  approvals. 
Alms  seeks  authority  to  purchase 
energy  and/or  capacity  from  eligible 
independent  power  producers  (IPPs)  at 
market-based  rates  for  resale. 

Alms  also  requests  a  waiver  of  the  60- 
day  prior  notice  requirement  to  allow 
the  rate  schedule  to  become  effective, 
without  suspension  or  hearing,  on  or 
before  July  26,  2000. 

Alms  is  an  unaffiliated  power 
marketer  authorized  to  engage  in 
wholesale  power  and  energy 
transactions  pursuant  to  the 
Commission's  Order  in  Docket  No. 
EROO-861-000. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  Century  Services,  Inc. 

[Docket  No.  EROO-3062-000) 

Take  notice  that  on  July  3,  2000,  New 
Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  a  Service 
Agreement  under  their  Joint  Open 
Access  Transmission  Service  "Tariff  for 
Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and 
Golden  Spread  Electric  Cooperative,  Inc. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  June  6, 
2000. 

Comment  date:  ]u\y  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  Century  Services,  Inc. 

[Docket  No.  EROO-3063-OOOl 

Take  notice  that  on  July  3,  2000,  New 
Centiuy  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  a  Service 
Agreement  under  their  Joint  Open 
Access  Transmission  Service  Tariff  for 
Non-Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and 
Golden  Spread  Electric  Cooperative,  Inc. 
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The  Companies  request  that  the 
Agreement  be  made  effective  on  June  6, 
2000. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Genesee  Power  Station  Limited 
Partnership 

[Docket  No.  QF93-19-001] 

Take  notice  that  on  June  29.  2000, 
Genesee  Power  Station  Limited 
Partnership,  a  Michigan  limited 
partnership,  filed  with  the  Federal 
Energy  Regulator}'  Commission  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  applicant's  38  MW  facility 
located  in  Genesee  Township,  Michigan 
(Facility)  was  self-certified  in  Docket 
No.  QF93-1 9-000.  Certification  by  the 
Commission  is  sought  to  confirm  the  QF 
status  of  the  Facility  in  light  of  changes 
in  certain  upstream  ownership  interests. 
The  Facility  is  interconnected  with 
Consumers  Energy  Company,  and 
Consumers  Energ\'  Company  supplies 
all  maintenance  power  to  the  Facility. 

Comment  date:  July  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-17681  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


LProject  No   1 148Q-O0T  Alaska) 

Halda  Corporation.  Notice  of 
Availability  of  Final  Environmental 
Assessment 

July  7,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  an  original  license  for  Haida 
Corporation's  proposed  Reynolds  Creek 
Hydroelectric  Project,  and  has  prepared 
a  Final  Environmental  Assessment 
(FEA).  The  project  would  be  located 
about  10  miles  east  of  Hydaburg,  Alaska 
on  Prince  of  Wales  Island. 

On  September  9,  1999,  the 
Commission  staff  issued  a  draft 
environmental  assessment  (DEA)  for  the 
project  and  requested  that  comments  be 
filed  with  the  Commission  within  45 
days.  Comments  on  the  DEA  were  filed 
by  the  Alaska  Power  &  Telephone 
Company,  National  Marine  Fisheries 
Service,  Alaska  Department  of  Fish  and 
Game,  Alaska  Division  of  Governmental 
Coordination.  Haida  Corporation,  and 
Natural  Heritage  Institute  and  are 
addressed  in  the  FEA. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Commission's  Public 
Reference  Room,  Room  2A,  at  888  First 
Street.  N.E.,  Washington,  D.C.  20426, 
and  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
[please  call  (202)  208-2222  for 
assistance]. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-17731  Filed  7-12-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  0^  ENERGY 

'-'ederai  Energy  f^egulatory 

Commission 

Notice  of  Deciaratior-  of  Intention  and 

Soliciting  Corriments    McTions  To 
miervene,  ana  Protests 

July  7,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  pubUc 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DlOO-5-000. 

c.  Date  Filed:  ]\me  15,  2000. 

d.  Applicant:  John  &  Ronda  Gacek. 

e.  Name  of  Project:  Hidden  Creek 
Hydro. 

f.  Location:  On  unnamed  stream, 
knovra  as  Hidden  Creek,  San  Miguel 
County,  T.  42N.,  R.  11  W.,  sec.  2. 
SEV4NEV4,  New  Mexico  Principal 
Meridian,  Colorado.  Project  would  not 
utilize  federal  lands  or  reservations. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 

§§  817(b). 

h.  Applicant  Contact:  Mr.  John  Joseph 
Gacek,  Jr.,  and  Ronda  L.  Gacek,  P.O.  Box 
1930,  4400  Fallcreek  Road,  Telluride, 
CO  81435,  telephone  (970)  728-0214 
(office/home),  (970)  728-1469  (FAX),  E- 
Mail  jgconst@rmi.net. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682,  E-mail 
address:  diane.murray@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  August  14,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 

Please  include  the  docket  number 
(DlOO-5-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
3-foot-high  dam;  (2)  a  1 ,260-foot-long 
pipeline;  (3)  a  powerhouse  with  a  total 
generating  capacity  of  1,500  kW;  and  (4) 
appurtenant  facilities.  The  estimated 
cost  of  running  power  to  the  site  by  the 
local  power  company,  San  Miguel 
Power  Association,  is  over  $100,000. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
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or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://Mrww.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Coimnission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

'RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  'PROTEST",  OR 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-Ucuned 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  em 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17727  Filed  7-12-00;  8:45  am] 

BILLING  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments  Motions  To 
Intervene,  and  Protests 

luly  7,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DI00-&-000. 

c.  Date  Filed:  June  15,  2000. 

d.  Applicant:  John  &  Ronda  Gacek. 

e.  Name  of  Project:  Sanctuary  Ranch 
Hydro. 

f.  Location:  On  Fall  Creek,  San  Miguel 
County,  T.  42  N.,  R.  11  W.,  sec.  2, 
SEV4NEV4,  New  Mexico  Principal 
Meridian,  Colorado.  Project  would  not 
utilize  federal  lands  or  reservations. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Mr.  John  Joseph 
Gacek,  Jr.,  and  Ronda  L.  Gacek,  P.O.  Box 
1930,  4400  Fallcreek  Road,  Telluride, 
CO  81435,  telephone  (970)  728-0214 
(office/home),  (970)  728-1469  (FAX),  E- 
Mail  jgconst@rmi.net. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682,  or  E-mail 
address:  diane.murray@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  August  14,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 

Please  include  the  docket  number 
(DIOO-6-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  intake;  (2)  a  1,100-foot-long  pipeline; 
(3)  a  powerhouse  with  a  total  generating 
capacity  of  1,500  kW;  and  (4) 
appurtenant  facilities.  The  estimated 
cost  of  running  power  to  the  site  by  the 


local  power  company,  San  Miguel 
Power  Association,  is  over  $100,000. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  D.C.  20426,  or  bv 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
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regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  wrill  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-17728  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42212A:  FRL-6595-2] 

Priority-Setting  Workshop  tor  the 
Endocrine  Disruptor  Screening 
Program:  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  extending  the 
comment  period,  announced  in  the  May 
19,  2000,  Federal  Register,  for  issues 
discussed  at  the  Jime  5-7  Priority- 
Setting  Workshop  for  the  Endocrine 
Disruptor  Screening  Program  (EDSP), 
from  July  7,  2000  to  August  25,  2000. 
The  Agency  has  developed  a  draft 
version  of  a  priority-setting  system  for 
the  selection  of  chemicals  for  testing  in 
the  EDSP  and  seeks  public  input  on  the 
further  design  and  implementation  of 
the  system. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-42212A,  must 
be  received  on  or  before  August  25, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  hv  EPA.  it  is  imperative 
that  you  identih  docket  control  number 
OPPtS-42212A  m  the  subject  line  on 
the  first  page  of  vnur  response, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
CLUixungham,  Director,  Office  of 


Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact:  Jim 
Darr,  telephone  number:  (202)  260- 
3441;  e-mail  address: 
darr.james@epa.gov  or  Patrick  Kennedy, 
telephone  number:  (202)  260-3916;  e- 
mail  address:  kennedy.patrick@epa.gov. 
Mailing  address:  Economics,  Exposure, 
and  Technology  Division  (7406),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Electronic  messages  must 
contain  the  docket  control  number 
OPPTS-42212A  and  the  heading 
"Endocrine  Disruptor  Priority-Setting 
Database"  in  the  subject  line  on  the  first 
page  of  your  message 

SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  manufactiu^, 
import,  or  use  chemical  substances  that 
are  addressed  by  the  Endocrine 
Disruptor  Priority-Setting  Database 
(EDPSD).  The  general  public  may  also 
have  an  interest  in  the  design  and 
implementation  of  the  EDPSD  and  in 
other  aspects  of  the  EDSP  covered  at  the 
workshop.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT, 

II.  How  Can  I  Get  .Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entr>'  for  this  document  imder 
the  "  Federal  Register  — Environments 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gQv/fedrgstr/. 

To  access  information  presented  at 
the  June  5-7,  2000,  workshop,  you  may 
go  to  the  website  at  http:// 
v^rww. epa.gov/scipoly/oscpendo/.  A 
summary  report  of  conunents  made  at 


the  workshop  will  be  posted  at  this  site 
by  July  28,  2000. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
document  under  docket  control  number 
OPPTS-42212A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  notice,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  the  EDPSD,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as-ihe  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  that  may  be  submitted  dining 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-42212A  in  the 
subject  line  on  the  first  page  of  your 
response. 

A.  By  mail.  Submit  your  conunents  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

B.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

C.  Electronically.  You  may  submit 
your  conunents  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-42212A.  Electronic 
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comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

rv.  What  Action  is  EPA  Taking? 

EPA  is  extending  the  comment 
period,  for  issues  discussed  at  the  June 
5-7  Priority-Setting  Workshop  for  the 
EDSP.  until  August  25.  2000.  A 
description  of  EPA's  draft  EDPSD  and  a 
listing  of  the  issues  covered  at  the 
workshop  were  announced  in  the 
Federal  Register  of  May  19.  2000  (65  FR 
31900)  (FRL-6559-9). 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Endocrine  disrupters.  Pesticides. 

Dated:  July  5.  2000. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator.  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  00-17753  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

rPF-952:  FRL-6592-91 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemicai  n  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-952,  must  be 
received  on  or  before  August  14,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-952  in  the  subject  line  on  the  first 
oaee  of  vour  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5697;  e-mail  address: 
tompkins.)im@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu'er  or  pesticide  manufacturer. 
Potentially  Eiffected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32fW? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wv\rw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
952.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  ft'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-952  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  corrunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  cmd  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yovu  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-952.  Electronic  comments 
may  also  be  filed  online  at  meuiy  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoxu-  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu"den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  youi 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  July  5,  2000. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  pubUshing  the  petition  summary 
verbatim  without  editing  in  any  way. 
The  petition  sxunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Zeneca  Ag.  Products 

9F6032 

EPA  has  received  a  pesticide  petition 
9F6032  from  Zeneca  Ag.  Products,  1800 
Concord  Pike,  P.O.  Box  15458, 
Wilmington,  DE  19850-5458  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  sulfosate  (the 
trimethylsulfonium  salt  of  glyphosate, 
also  known  as  glyphosate-trimesium)  in 
or  on  the  raw  agricultural  commodities 
(RAC)  cotton  gin  byproducts  at  120 
parts  per  million  (ppm)  (of  which  no 
more  than  35  ppm  is 
trimethylsulfonium  (TMS));  cotton 
undelinted  seed  at  40  ppm  (of  which  no 
more  than  10  ppm  is  TMS);  leaves  of 
root  and  tuber  vegetables  group  (except 
radish)  at  0.25  ppm  (of  which  no  more 
than  0.2  ppm  is  TMS);  pistachio  at  0.05 
ppm;  potato  flakes  at  2  ppm  (of  which 
no  more  than  1.5  ppm  is  TMS);  radish 
roots  at  16  ppm  (of  which  no  more  than 
15  ppm  is  TMS);  radish  tops  at  10  ppm 
(of  which  no  more  than  8  ppm  is  TTvlS); 
root  vegetables  subgroup  (except  radish) 
at  0.15  ppm  (of  which  no  more  than  0.1 
ppm  is  TT^IS);  sorghum  grain  at  35  ppm 
(of  which  no  more  than  15  ppm  is 
TMS);  sorghum  forage  at  0.2  ppm  (of 
which  no  more  than  0.1  ppm  is  TMS); 
sorghum  stover  at  140  ppm  (of  which  no 
more  than  60  ppm  is  TMS);  sweet  com 
forage  at  20  ppm  (of  which  no  more 
than  5  ppm  is  TMS);  sweet  com,  kernels 
+  cob  with  husks  removed  at  0.15  ppm 
(of  which  no  more  than  0.1  ppm  is 
TMS);  sweet  corn  stover  at  165  ppm  (of 
which  no  more  than  65  ppm  is  TMS); 
tuberous  and  corm  vegetables  subgroup 
at  1  ppm  (of  which  no  more  than  0.5 
ppm  is  TMS);  and  to  increase  the 
tolerance  in  poultry  meat  by-products  to 


0.5  ppm  and  in  milk  to  2  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  sulfosate  has  been  studied  in  com, 
grapes,  and  soybeans.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  that  the 
only  residues  of  concern  are  the  parent 
ions  N-(phosphonomethyl)-glycine 
anion  (PMG)  and  TMS. 

2.  Analytical  method.  Gas 
chromatography/mass  selective  (GC/ 
MS)  detector  methods  have  been 
developed  for  PMG  analysis  in  crops, 
animal  tissues,  nulk,  and  eggs.  Gas 
chromatography  detection  methods 
have  been  developed  for  TMS  in  crops, 
animal  tissues,  milk,  and  eggs. 

3.  Magnitude  of  residues — i. 
Magnitude  of  residues  in  crops — a. 
Cotton.  Residue  data  are  available  for 
sulfosate  in  a  total  of  13  trials  conducted 
in  5  EPA  regions  and  11  different  states. 
The  proposed  tolerance  of  40  ppm  (of 
which  no  more  than  10  ppm  is  TMS)  for 
imdelinted  cotton  seed  and  the 
proposed  tolerance  of  120  ppm  (of 
which  no  more  than  35  ppm  is  TMS)  for 
cotton  gin  by-products  will 
accommodate  any  residue  resulting 
from  the  proposed  use  pattern. 

Cotton  seed  for  processing  were 
obtained  and  samples  were  processed 
into  hulls,  meal,  and  refined  oil.  There 
was  no  concentration  in  the  processed 
fractions.  No  tolerances  are  required  for 
cotton  hulls,  meal,  or  refined  oil  at  the 
proposed  use  rates. 

b.  Sorghum.  Residue  data  are 
available  for  sulfosate  in  a  total  of-12 
trials  conducted  in  6  EPA  regions  and 
8  different  states.  The  proposed 
tolerance  of  0.2  ppm  (of  which  no  more 
than  0.1  ppm  is  TMS)  for  sorghiun 
forage;  the  proposed  tolerance  of  35 
ppm  (of  which  no  more  than  15  ppm  is 
TMS)  for  sorghiun  grain;  and  the 
proposed  tolerance  of  140  ppm  (of 
which  no  more  than  60  ppm  is  TMS)  foj 
sorghum  stover  will  accommodate  any 
residue  resulting  from  the  proposed  use 
pattern.  Aspirated  grain  fractions  (AGF) 
were  also  collected.  Analysis  of  the 
treated  samples  showed  that  residue  of 
both  TMS  and  PMG  concentrated  in 
AGF,  but  the  combined  levels  are  less 
than  the  existing  tolerance  in  40  CFR 
180.489  for  aspirated  grain  fractions.  No 
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change  in  the  existing  tolerance  is 
required. 

c.  Sweet  com.  Residue  data  are 
available  for  sulfosate  in  a  total  of  12 
trials  conducted  in  7  EPA  regions  and 
1 1  different  states.  The  proposed 
tolerance  of  20  ppm  (of  which  no  more 
than  5  ppm  is  TTvIS)  for  sweet  com 
forage;  the  proposed  tolerance  of  0.15 
ppm  (of  which  no  more  than  0.1  ppm 

is  TMS)  for  sweet  corn  kernels  plus  cobs 
with  husks  removed;  and  the  proposed 
tolerance  of  165  ppm  (of  which  no  more 
than  65  ppm  is  TTviS)  for  sweet  com 
stover  will  accommodate  any  residue 
resulting  from  the  proposed  use  pattern. 

d.  Leaves  of  root  ana  tuber  vegetables 
group  (except  radish).  Residue  data  are 
available  for  sulfosate  in  a  total  of  15 
trials  in  the  representative  commodties 
of  turnips  and  sugar  beets  in  8  EPA 
regions  and  12  different  states.  Residue 
data  are  also  available  for  sulfosate  in  a 
total  of  five  trials  in  radish  conducted  in 
four  EPA  regions  and  four  different 
states.  The  proposed  tolerance  of  0.25 
ppm  (of  which  no  more  than  0.2  ppm 

is  TMS)  for  the  leaves  of  the  root  and 
tuber  vegetable  group  (except  radish) 
and  the  proposed  tolerance  of  10  ppm 
(of  which  no  jnore  than  8  ppm  is  TMS) 
for  radish  tops  will  accommodate  any 
residue  resulting  from  the  proposed  use 
pattern. 

e.  Root  vegetables  subgroup  1-A 
(except  radish).  Residue  data  are 
available  for  sulfosate  in  a  total  of  20 
trials  in  the  representative  commodities 
of  sugar  beets,  radish,  and  carrots  in  8 
EPA  regions  and  10  different  states. 
Residue  data  are  also  available  for 
sulfosate  in  a  total  of  six  trials  in  turnips 
conducted  in  five  EPA  regions  and  six 
different  states.  The  proposed  tolerance 
of  0.15  ppm  (of  which  no  more  than  0.1 
ppm  is  TMS)  for  the  root  vegetables 
subgroup  (except  radish)  and  the 
proposed  tolerance  of  16  ppm  (of  which 
no  more  than  15  ppm  is  TMS)  for  radish 
roots  will  accommodate  any  residue 
resulting  from  the  proposed  use  pattern. 

Sugar  Deets  treated  at  a  5x  exaggerated 
rate  for  processing  were  obtained.  No 
residues  above  the  limit  of  quantitation 
(LOQ)  were  found  in  any  of  the  sugar 
beet  magnitude  of  the  residue  studies 
nor  in  the  5x  exaggerated  rate  treated 
sugar  beet  samples  so  a  processing  study 
is  not  required.  No  tolerances  are 
required  for  sugar  beet  refined  sugar, 
dried  pulp,  or  molasess  at  the  proposed 
use  rates. 

f.  Tuberous  and  corm  vegetables 
subgroup  1-D.  Residue  data  are 
available  for  sulfosate  in  a  total  of  12 
trials  in  the  representative  commodity, 
potatoes,  in  7  EPA  regions  and  10 
different  states.  The  proposed  tolerance 
of  1  ppm  (of  which  no  more  than  0.5 


ppm  is  TMS)  for  the  tuberous  and  corm 
vegetables  subgroup  will  accommodate 
any  residue  resulting  £rom  the  proposed 
use  pattern. 

Potatoes  for  processing  were  obtained 
and  samples  were  processed  into  potato 
flakes,  chips,  and  wet  peel.  Analysis  of 
the  treated  samples  showed  that  residue 
of  TMS  concentrated  in  potato  flakes. 
The  proposed  tolerance  for  potato  flakes 
of  2  ppm  (of  which  no  more  than  1.5 
ppm  is  TMS)  is  adequate  to 
acconmiodate  any  residues  arising  from 
this  use  pattern  in  potatoes.  No 
tolerances  are  required  for  potato  chips 
and  potato  wet  peel. 

g.  Pistachio.  Residue  data  are 
available  for  sulfosate  for  representative 
commodities  of  the  nut  crop  group 
(pecans,  walnuts,  and  almonds). 
Residues  were  below  the  LOQ  of  0.05 
ppm  in  all  samples.  These  data  are 
sufficient  to  support  a  tolerance  in 
pistachio.  The  proposed  tolerance  for 
pistachio  of  0.05  ppm  is  the  same  as  the 
established  tolerance  in  40  CFR  180.489 
for  the  tree  nut  group  and  is  adequate 
to  accommodate  any  residues  arising 
from  this  use  pattern  in  pistachios. 

ii.  Magnitude  of  residue  in  animals — 
a.  Ruminants.  The  maximum  dietary 
burden  in  dairy  cows  results  from  a  diet 
comprised  of  20%  AGF,  60%  wheat 
forage,  15%  sweet  com  stover,  and  5% 
cotton  gin  by-products  for  a  total  dietary 
burden  of  427  ppm.  The  maximum 
dietary  burden  in  beef  cows  results  from 
a  diet  comprised  of  20%  AGF,  25% 
sweet  com  stover,  25%  sorghum  grain, 
25%  wheat  forage,  and  5%  cotton  gin 
by-products  for  a  total  dietar>'  burden  of 
438  ppm.  Comparison  to  a  nuninant 
feeding  study  at  a  dosing  level  of  1 ,000 
ppm  indicates  that  the  appropriate 
tolerance  levels  resulting  from  these 
proposed  additional  uses  are  covered  by 
existing  tolerances  in  40  CFR  180.489, 
except  milk.  The  appropriate  tolerance 
for  milk  is  2  ppm. 

b.  Poultry.  The  maximum  dietary 
burden  in  poultry  results  from  a  diet 
comprised  of  80%  sorghum  grain  and 
20%  soybean  hulls  for  a  total  dietary 
burden  of  43  ppm.  Comparison  to  a 
poultry  feeding  study  at  a  dosing  level 
of  50  ppm  indicates  that  the  appropriate 
tolerance  levels  are  covered  by  existing 
tolerances  in  40  CFR  180.489,  except 
poultry  meat  by-products.  The 
appropriate  tolerance  for  poultry  meat 
by-products  is  0.5  ppm. 

B.  Toxicological  Profile 

\.  Acute  toxicity.  Several  acute 
toxicology  studies  have  been  conducted 
placing  technical  grade  sulfosate  in 
toxicity  category  III  and  IV. 

2.  Genotoxiciy.  The  toxicological 
endpoints  for  sulfosate  are  discussed  in 


Unit  3.B.  of  the  Federal  Register  notice 
of  April  8,  1999  (64  FR  17171)  (FRL- 
6071-2). 

3.  Reproductive  and  developmental 
toxicity.  The  toxicological  endpoints  for 
sulfosate  are  discussed  in  Unit  B.3.  of 
the  Federal  Register  notice  of  April  8, 
1999(64  FR  17171). 

4.  Subchronic  toxicity.  The 
toxicological  endpoints  for  sulfosate  are 
discussed  in  Unit  3.B.  of  the  Federal 
Register  notice  of  April  8.  1999  (64  FR 
17171). 

5.  Chronic  toxicity.  The  toxicological 
endpoints  for  sulfosate  are  discussed  in 
Unit  3.B.  of  the  Federal  Register  notice 
of  April  8,  1999  (64  FR  17171). 

6.  Animal  metabolism.  The 
metabolism  of  sulfosate  has  been 
studied  in  animals.  The  residues  of 
concern  for  sulfosate  in  meat,  milk,  and 
eggs  are  the  parent  ions  PMG  and  TMS 
only. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
Only  the  parent  ions,  PMG  and  TMS, 
are  of  toxicological  concern. 

8.  Endocrine  disruption.  Current  data 
suggest  that  sulfosate  is  not  an 
endocrine  disruptor. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure,  Zeneca  has  utilized 
the  tolerance  level  for  all  existing  and 
pending  tolerances;  and  the  proposed 
maximum  permissible  levels  of  120 
ppm  for  cotton  gin  by-products;  40  ppm 
for  cotton  undelinted  seed;  0.25  ppm  for 
leaves  of  root  and  tuber  vegetables 
group  (except  radish);  0.05  ppm  for 
pistachio;  2  ppm  for  potato  flakes;  16 
ppm  for  radish  roots;  10  ppm  for  radish 
tops;  0.15  ppm  for  root  vegetables 
subgroup  (except  radish);  35  ppm  for 
sorghum  grain;  0.2  ppm  for  sorghum 
forage;  140  ppm  for  sorghum  stover;  20 
ppm  for  sweet  corn  forage;  0.15  ppm  for 
sweet  com,  kernels  +  cob  with  husks 
removed;  165  ppm  for  sweet  com 
stover;  1  ppm  for  tuberous  and  corm 
vegetables  subgroup;  0.5  ppm  in  poultry 
meat  by-products;  2  ppm  in  milk;  and 
100%  crop  treated  acreage  for  all 
commodities.  Assuming  that  100%  of 
foods,  meat,  eggs,  and  milk  products 
will  contain  sulfosate  residues  and 
those  residues  will  be  at  the  level  of  the 
tolerance  results  in  an  overestimate  of 
human  exposure.  This  is  a  very 
conservative  approach  to  exposure 
assessment. 

a.  Chronic  exposure.  For  all  existing 
and  pending  tolerances  and  the 
proposed  maximum  permissible  levels 
proposed  in  this  notice  of  filing,  the 
potential  exposure  for  the  U.S. 
population  is  0.04  milligrams/kilograms 


body  weight  per  day  (mg/kg/bwt/day) 
(17.6%  of  RfD).  Potential  exposure  for 
children's  population  subgroups  range 
from  0.02  mg/kg  bwt/day  (7.8%  of  RfD) 
for  nursing  infants  (<1  year  old)  to  0.12 
mg/kg  bwt/day  (47.8%)  for  children  1- 
6  years  old.  The  chronic  dietary  risk  due 
to  food  does  not  exceed  the  level  of 
concern  (100%). 

b.  Acute  exposure.  The  exposure  to 
the  most  sensitive  population  subgroup, 
non-nursing  infants,  is  23.5%  of  the 
acute  RfD  at  the  95'*'  percentile.  The 
acute  dietary  risk  due  to  food  does  not 
exceed  the  level  of  concern  (100%). 

ii.  Drinking  water.  Results  from 
computer  modeling  indicate  that 
sulfosate  in  ground  water  will  not 
contribute  significant  residues  in 
drinking  water  as  a  result  of  sulfosate 
use  at  the  recommended  maximum 
annual  application  rate  (8.00  lbs.  active 
ingredient/acre).  The  computer  model 
uses  conservative  numbers,  therefore  it 
is  unlikely  that  ground  water 
concentrations  would  exceed  the 
estimated  concentration  of  0.014  parts 
per  billion  (ppb),  and  sulfosate  should 
not  pose  a  threat  to  ground  water. 

The  surface  water  estimates  are  based 
on  an  exposure  modeling  procedure 
called  Generic  Expected  Environmental 
Concentration  (GENfEEC).  The 
assumptions  of  two  applications  of  4.00 
lbs.  active  ingredient/acre  resulted  in 
calculated  estimated  maximum 
concentrations  of  58  ppb  (acute,  based 
on  the  highest  56-day  value)  and  10  ppb 
(chronic,  average).  GENEEC  modeUng 
procedures  assumed  that  sulfosate  was 
applied  to  a  10-hectare  field  that 
drained  into  a  1-hectare  pond,  2-meters 
deep  with  no  outlet. 

As  a  conservative  assumption, 
because  sulfosate  residues  in  ground 
water  are  expected  to  be  insignificant 
compared  to  surface  water,  it  has  been 
assumed  that  100%  of  drinking  water 
consumed  was  derived  ft^om  surface 
water  in  all  drinking  water  exposure 
and  risk  calculations.  To  calculate  the 
maximum  acceptable  acute  and  chronic 
exposures  to  sulfosate  in  drinking  water, 
the  dietary  food  exposure  (acute  or 
chronic)  was  subtracted  fi-om  the 
appropriate  (acute  or  chronic)  RfD. 
Drinking  water  levels  of  concern 
(DWLOCs)  were  then  calculated  using 
the  maximum  acceptable  acute  or 
chronic  exposure,  default  body  weights 
(70  kg-adult,  10  kg-child),  and  drinking 
water  consumption  figures  (2  liters- 
adult,  1  liter-child). 

The  maximum  concentration  of 
sulfosate  in  surface  water  is  58  ppb.  The 
acute  DWLOCs  for  sulfosate  in  surface 
water  were  all  greater  than  5,400  ppb. 
The  estimated  average  concentration  of 
sulfosate  in  surface  water  is  10  ppb 
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which  is  much  less  than  the  calculated 
levels  of  concern  (>1,300  ppb)  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore, 
for  current  and  proposed  uses  of 
sulfosate,  Zeneca  concludes  with 
reasonable  certainty  that  residues  of 
.  sulfosate  in  drinking  water  would  not 
result  in  unacceptable  levels  of 
aggregate  human  health  risk. 

2.  Non-dietary  exposure.  Sulfosate  is 
currently  not  registered  for  use  on  any 
residential  non-food  sites.  Therefore, 
residential  exposure  to  sulfosate 
residues  will  be  through  dietary 
exposua-e  only. 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  toxic  effects  produced  by  sulfosate 
are  cumulative  with  those  of  any  other 
chemical  compound. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk. 
Since  there  are  no  residential  uses  for 
sulfosate,  the  acute  aggregate  exposure 
only  includes  food  and  water.  Using  the 
conservative  assumptions  of  100%  of  all 
crops  treated  and  assuming  all  residues 
are  at  the  tolerance  level  for  all 
established  and  proposed  tolerances,  the 
aggregate  exposure  to  sulfosate  will 
utilize  12.3%  of  the  acute  RfD  at  the  95* 
percentile  for  the  U.S.  population.  The 
estimated  peak  concentrations  of 
sulfosate  in  surface  and  ground  water 
are  less  than  DWLOCs  for  sulfosate  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  Residues  of 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  considering  the 
present  use  and  uses  proposed  in  this 
action. 

ii.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  the  aggregate  exposure 
to  sulfosate  from  food  will  utilize  17.6% 
of  the  chronic  RfD  for  the  U.S. 
population.  The  estimated  average 
concentrations  of  sulfosate  in  surface 
and  ground  water  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  water  do  not  contribute 
significantly  to  the  aggregate  chronic 
human  health  risk  considering  the 
present  uses  and  uses  proposed  in  this 
action. 

2.  Infants  and  children.  The  data  base 
on  sulfosate  relative  to  prenatal  and 
postnatal  toxicity  is  complete.  Because 
the  developmental  and  reproductive 
effects  occurred  in  the  presence  of 
parental  (systemic)  toxicity,  these  data 
do  not  suggest  an  increased  prenatal  or 
postnatal  sensitivity  of  children  and 


infants  to  sulfosate  exposure.  Therefore, 
Zeneca  concludes,  upon  the  basis  of 
reliable  data,  that  a  100-fold  uncertainty 
factor  is  adequate  to  protect  the  safety 
of  infants  and  children  and  an 
additional  safety  factor  is  unwarranted. 

i.  Acute  risk.  Using  the  conservative 
exposure  assumptions  described  above, 
the  aggregate  exposure  to  sulfosate  from 
food  will  utilize  23.5%  of  the  acute  RfD 
at  the  95"'  percentile  for  the  most  highly 
exposed  group,  children  (1-6  years). 
The  estimated  peak  concentrations  of 
sulfosate  in  surface  and  ground  water 
are  less  than  DWLOCs  for  sulfosate  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  Residues  of 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  considering  the 
present  uses  and  uses  proposed  in  this 
action. 

ii.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  we  conclude  that  the 
percent  of  the  RfD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
sulfosate  is  47.8%  for  children  (1-6 
years),  the  most  highly  exposed  group. 
The  estimated  average  concentrations  of 
sulfosate  in  surface  cuid  ground  water 
are  less  than  DWLOCs  for  sulfosate  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Residues  oi. 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk  considering 
the  present  uses  and  uses  proposed  in 
this  action. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  sulfosate. 

[FR  Doc.  00-17755  Filed  7-12-00;^8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00631 ;  FRL-6393-5] 

Final  Test  Guidelines;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  has  established  a  unified 
librar}'  for  test  guidelines  issued  by  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  for  use  in 
testing  chemical  substances  to  develop 
data  for  submission  to  EPA  under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  These  test  guidelines  represent 
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an  Agency  effort  that  began  in  1991  to 
harmonize  the  test  guidelines  within 
OPPTS,  as  well  as  to  harmonize  the 
OPPTS  test  guidelines  with  those  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  process 
for  developing  and  amending  these  test 
guidelines  includes  public  participation 
and  the  extensive  involvement  of  the 
scientific  community,  including  peer 
review  by  the  Scientific  Advisory  Panel 
(SAP)  and  the  Scientific  Advisory  Board 
(SAB)  and  other  expert  scientific 
organizations.  With  this  notice.  EPA  is 
announcing  the  availability  of  three 
final  test  guidelines  for  three  health 
effects  end  points.  These  test  guidelines 
(and  their  OPPTS  guideline  reference) 
are:  Repeated  Dose  28-Day  Oral  Toxicity 
Study  in  Rodents  (OPPTS  870.3050), 
Reproduction/Developmental  Toxicity 
Screening  Test  (OPPTS  870.3550),  and 
Combined  Repeated  Dose  Toxicity 
Study  With  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(OPPTS  870.3650). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact: 

Toxic  Substances  Control  Act  (TSCA) 
information  contact:  TSCA  Hotline  at 
TAIS/7408,  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  fax  number: 
(202)  554-5603;  e-mail  address:  TSCA- 
Hotline@epa .  go  v . 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  information 
contact:  Communications  Services 
Branch  (7506C),  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs,  Environmentcil  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5017;  fax  number: 
(703)  305-5558. 

For  technical  information  contact: 
Chemical  Control  Division,  Office  of 
Pollution  Prevention  and  Toxics  (7405), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  nimiber:  (202) 
260-8130;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  the  Agency  has  not  attempted 
to  describe  all  the  specific  entities  that 


may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://wvkrw.epa.gov/fedrgstr/. 

You  may  also  obtain  copies  of  test 
guidelines  fi-om  the  EPA  Internet  Home 
Page  and  the  U.S.  Covernment  Printing 
Office  (GPO).  From  the  EPA  hitemet 
Home  Page  select  "Information 
Resources/Test  Methods/OPPTS 
Harmonized  Test  Guidelines"  at  http:// 
www.epa.gov/OPPTS_Harmonized. 
Paper  copies  and  disks  of  the  guidelines 
are  available  from  GPO,  Washington,  DC 
20402,  or  by  calling  (202)  512-0132. 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  proposed  guideline  under 
docket  control  number  OPP-00631.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  diuing 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
conmients  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch,  Rm.  119, 
Crystal  Mall  x2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 


in.  What  Action  is  EPA  taking? 

EPA  is  announcing  the  availability  of 
three  final  health  effects  test  guidelines. 
These  guidelines  are:  Repeated  Dose  28- 
Day  Oral  Toxicity  Study  in  Rodents 
(OPPTS  870.3050),  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(OPPTS  870.3550),  and  Combined 
Repeated  Dose  Toxicity  Study  with  the 
Reproduction/Developmental  Toxicity 
Screening  Test  (OPPTS  870.3650). 
These  guidelines  are  being  made 
available  today  in  order  to  establish  a   . 
set  of  harmonized  guidelines  for  use  in 
test  rules  and  other  actions  under  TSCA. 
After  establishment  of  these  guidelines 
today,  the  Agency  will  then  establish 
new  TSCA  test  guidelines  in  Title  40  of 
the  Code  of  Federal  Regulations  (CFR), 
but  in  the  format  specified  for  the  CFR. 
TSCA  test  guidelines  for  the  three 
endpoints  are  not  now  in  existence  but 
are  needed  for  planned  regulatory 
actions. 

In  publishing  these  harmonized  test 
guidelines,  EPA  recognizes  concerns 
have  been  expressed  about  animal 
testing.  EPA  is  committed  to  avoiding 
unnecessary  or  duplicative  animal 
testing.  As  part  of  this  commitment,  the 
Agency  plays  a  important  role  in  the 
federal  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM)  (http:// 
iccvam. niehs.nih.gov/home.htm)  whose 
goals  are:  (1)  To  encourage  the  reduction 
of  the  number  of  animals  used  in 
testing;  (2)  to  seek  opportunities  to 
replace  test  methods  requiring  animals 
with  alternative  test  methods  when 
acceptable  alternative  methods  are 
available;  and  (  3)  to  refine  existing  test 
methods  to  optimize  animal  use  when 
there  is  no  substitute  for  animal  testing. 
Further,  where  testing  is  needed  to 
develop  scientifically  adequate  data,  the 
Agency  is  committed  to  reducing  the 
number  of  animals  used  for  testing, 
including,  whenever  possible,  by 
incorporating  in  vitro  (non-animal)  test 
methods  or  other  alternative  approaches 
that  have  been  scientifically  validated 
and  have  received  regulatory 
acceptance.  EPA  considers  these  goals 
and  commitments  to  be  important 
considerations  in  developing  health 
effects  data;  however,  they  must  be 
balanced  with  the  essential  need  to 
conduct  scientifically  sound  chemical 
hazard/risk  assessments  in  support  of 
the  Agency's  mission.  By  using  the  test 
guidelines  cited  in  today's  notice,  EPA 
believes  that  fewer  animals  will  be  used 
when  it  is  necessa^^'  to  conduct 
screening  level  testing  to  fill  such  data 
needs  and  these  guidelines  will  yield 
scientifically  sound  data. 


I\    How  Were  these  Test  Guidelines 
Developed? 

These  guidelines  were  adapted  firom 
the  series  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Guidelines  for 
Testing  of  Chemicals.  The  OECD 
guidelines  which  were  adapted  and  are 
being  announced  for  publication  today 
are:  OECD  Guideline  407  (Repeated 
Dose  28-day  Oral  Toxicity  in  Rodents) 
for  OPPTS  870.3050,  OECD  Guideline 
421  (Reproduction/Developmental 
Toxicity  Screening  Test)  for  OPPTS 
870.3550.  and  OECD  Guideline  422 
(Combined  Repeated  Dose  Toxicity 
Study  With  the  Reproduction/ 
Developmental  Toxicity  Screening  Test) 
for  OPPTS  870.3650.  EPA  has  retained 
the  OECD  guideline  names.  EPA 
scientists  reviewed  the  OECD  guidelines 
and  reformatted  them  to  the  OPPTS 
harmonized  guideline  format  vdth  only 
minor  editorial  changes. 

The  OECD  test  guidelines  were 
developed  initially  under  the  OECD 
Chemicals  Testing  Programme  and  are 
updated  under  the  OECD  Updating 
Programme  for  Test  Guidelines  and  the 
OECD  Test  Guidelines  Programme.  The 
OECD  test  guideline  process  involves 
the  use  of  multi-national  panels  of 
scientific  and  technical  experts  who 
develop  guideline  drafts  which  are 
submitted  to  a  review  panel.  The  review 
process  is  concluded  by  the 
endorsement  of  the  guidelines  by  the 
OECD  Chemicals  Group  and  theOECD 
Environment  Committee  prior  to  the 
formal  submission  to  the  OECD  Council 
The  OECD  Council  then  adopts  the 
guidelines  and  publishes  them  in  the 
official  OECD  Guidelines  for  Testing  of 
Chemicals. 

V.  Are  there  Any  Applicable  Voluntary 
Consensus  Standards  that  EPA  Should 
Consider? 

1 1      This  notice  of  availability  does  not 
involve  a  proposed  regulatory  action 
that  would  require  the  Agency  to 
consider  voluntary  consensus 

standards  pursuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA),' 
Public  Law  104-113,  section  12(d)  (15 
U.S.C.  272  note).  Section  12(d)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulator)'  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntar>'  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntar\'  consensus 
standards  bodies.  The  NTTAA  requires 
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EPA  to  provide  an  explanation  to 
Congress,  through  OMB,  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards  when  the  NTTAA  directs  the 
Agency  to  do  so. 

List  of  Subjects 

Environmental  protection.  Chemical 
testing,  Test  guideline. 

Dated:  June  22,  2000, 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FRDoc.  00-17754  Filed  7-12-00;  8:45  am] 

BILLING  CODE  S560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  97-82;  DA  00-1531] 

Deadline  for  Final  Ex  Parte  and  Other 
Presentations  on  Proposed  Revisions 
to  Broadband  Personal 
Communications  Services  (PCS)  Rules 
Extended  to  July  17,  2000 

AGENCY:  Federal  Communications 

Commission, 
ACTION:  Notice. 

SUMMARY:  This  document  extends  the 
period  for  final  ex  parte  and  other 
presentations  on  issues  raised  in  this 
proceeding  pertaining  to  proposed 
revisions  to  portions  of  the  broadband 
Personal  Communications  Services  C 
and  F  block  rules. 

DATES:  Final  ex  parte  presentations  are 

due  lulv  17.  20nO 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin,  Attorney,  Auctions 
and  Industry'  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)418-0660. 

SUPPLEMENTARY  INFORMATION:  This  a 
summciry  of  d  public  notice,  WT  Docket 
No.  97-82,  DA  00-1531,  released  July  7, 
2000.  The  complete  text  of  the  public 
notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center.  445  12th  Street,  S.W.,  Room  CY- 
A257,  Washington,  D.C.  20554,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (ITS,  Inc.),  1231  20th  Street,  N.W., 
Washington  D,C.  20036,  (202)  857-3800. 
It  is  also  available  on  the  Commission's 
website  at  http://www.fcc.gov/wtb/ 
auctions. 

1.  On  June  7,  2000,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  ("FNPRM"),  65  FR  37092 
(Jime  13,  2000),  in  the  above-referenced 


proceeding.  The  FNPRM  seeks  comment 
on  proposed  revisions  to  portions  of  the 
broadband  Personal  Communications 
Services  ("PCS")  C  and  F  block  rules. 
The  FPRM  established  comment  and 
reply  comment  deadlines  for  June  22, 
2000  and  Jime  30,  2000,  respectively. 
The  FNPRM  also  established  7  p.m., 
July  12,  2000  as  the  time  and  date  after 
which  ex  parte  suid  other  presentations 
would  be  prohibited. 

2.  In  order  to  provide  interested 
parties  additional  time  to  make  ex  parte 
presentations,  the  period  for  final  ex 
parte  and  other  presentations  on  issues 
raised  in  the  FNPRM  is  extended  until 

7  p.m.  on  July  17,  2000. 

3.  Pursuant  to  §  1.1200(a)  of  the 
Commission's  rules,  presentations  on 
issues  in  the  FNPRM  wall  be  prohibited 
after  7  p.m..  July  17,  2000.  47  CFR 
1.1200(a).  In  all  other  respects,  parties 
are  required  to  follow  the  procedures 
previously  outlined  in  the  FNPRM. 

Federal  Communications  Commission. 
Louis  J.  Sigalos, 

Deputy  Chief,  Auctions  and  Industry  Analysis 
Division. 

|FR  Doc.  00-17671  Filed  7-12-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos  96-98,  99-68;  FCC  00- 

227] 

Reciprocal  Compensation   inter- 
Carrier  Compensation  for  ISP-Bound 
Traffic 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  March  24.  2000,  the 
United  States  Court  of  Appeals  for  the 
D.C.  Circuit  vacated  certain  provisions 
of  the  Commission's  Reciprocal 
Compensation  Ruling  regarding  ISP- 
bound  traffic,  and  remanded  the  matter 
to  the  Commission.  The  Commission 
seeks  comment  on  the  issues  identified 
by  the  court  in  its  decision,  including 
the  jurisdictional  nature  of  ISP-bound 
traffic,  the  scope  of  the  reciprocal 
compensation  requirement,  and  the 
relevance  of  the  concepts  of 
"termination,"  "telephone  exchange 
service,"  "exchange  access  service,"  and 
"information  access."  The  Commission 
also  seeks  comment  on  any  ex  parte 
presentations  filed  after  the  close  of  the 
reply  period  on  April  27,  1999,  and  on 
any  new  or  innovative  inter-carrier 
compensation  arrangements  for  ISP- 
bound  traffic  that  may  have  been 
considered  or  entered  into  during  the 
pendency  of  this  proceeding. 
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DATES:  Comments  are  due  on  or  before 
July  21,  2000,  and  reply  comments  are 
due  on  or  before  August  4,  2000. 
ADDRESSES:  Submit  electronic 
comments  and  reply  comments  to  http:/ 
/www.fcc.gov/e-file/ecfs.html.  Requests 
for  filing  instructions  for  e-mail 
comments  may  be  sent  to  ecfs@fcc.gov. 
Comments  and  reply  comments  filed  by 
paper  must  be  filed  with  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission.  445  12th 
Street,  S.W.,  TW-A325,  Washington, 
D.C.  20554.  Copies  filed  with 
International  Transcription  Services 
(ITS),  the  Commission's  duplicating 
contractor,  must  be  sent  to  1231  20th 
Street,  N.W.,  Washington,  D.C.  20036, 
and  copies  to  the  Chief,  Competitive 
Pricing  Division,  must  be  sent  to  445 
12th  Street,  S.W..  TW-A225, 
Washington,  D.C.  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
.ntnrniatinn  on  filing  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  McDonald,  Common  Carrier 
Bureau,  Competitive  Pricing  Division, 
(202)418-1520. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  PubUc  Notice,  Comment 
Sought  on  Remand  of  the  Commission's 
Reciprocal  Compensation  Declaratory 
Ruling  by  the  U.S.  Covul  of  Appeals  for 
the  D.C.  Circuit,  Pleading  Cycle 
Established,  CC  Docket  Nos.  96-98,  99- 
68,  FCC  00-227,  was  adopted  June  22, 
2000,  and  released  June  23,  2000.  The 
item  in  its  entirety  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  S.W., 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  The  complete  text  may  also  be 
obtained  through  the  world  wide  web, 
at  http:/www. fcc.gov/Bureaus/ 

Common Carrier/Public Notices,  or 

may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  N.W., 
Washington.  D.C.  20036. 

Public  Notice 

On  February  26,  1999,  the 
Commission  released  a  Declaratory 
Ruling  and  Notice  of  Proposed 
Rulemaking  (Reciprocal  Compensation 
Ruling)  to  address  the  issue  of  inter- 
carrier  compensation  for  the  delivery  of 
telecommunications  traffic  to  an 
Internet  service  provider  (ISP).  (64  FR 
14203,  64  FR  14239,  March  24,  1999).  In 
the  Reciprocal  Compensation  Ruling, 
the  Commission  determined  that  ISP- 


bound  calls  are  not  local  calls  subject  to 
reciprocal  compensation  under  our 
rules  implementing  section  251(b)(5)  of 
the  Act.  47  U.S.C.  251(b)(5).  Using  an 
"end-to-end"  analysis  of  these  calls,  the 
Commission  concluded  that  ISP-bound 
calls  do  not  terminate  at  the  ISP's  local 
server,  but  instead  continue  to  one  or 
more  Internet  websites  that  are  often 
located  in  another  state.  It  therefore 
found  that  ISP-bound  calls  are 
jurisdictionally  mixed,  largely 
interstate,  and  thus  not  subject  to 
reciprocal  compensation.  The 
Commission  also  acknowledged  that 
there  was  no  federal  rule  establishing  an 
inter-carrier  compensation  mechanism 
for  such  traffic  or  governing  what 
amounts,  if  any,  should  be  paid.  In  the 
absence  of  a  federal  rule  regarding  the 
appropriate  inter-carrier  compensation 
for  ISP-bound  traffic,  the  Commission 
held  that  parties  were  bound  by  their 
interconnection  agreements  as 
interpreted  and  enforced  by  state 
commissions.  The  Conmiission  sought 
comment,  therefore,  on  a  federal  inter- 
carrier  compensation  mechanism  for 
ISP-bound  traffic. 

On  March  24,  2000,  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
vacated  certain  provisions  of  the 
Reciprocal  Compensation  Ruling,  and 
remanded  the  matter  to  the 
Commission.  Bell  Atl.  Tel.  Companies  v. 
F.C.C.,  206  F.3d  1  (D.C.  Cir.  2000).  The 
court  ruled  that  the  Commission  had  not 
adequately  justified  the  application  of 
its  jiuisdictional  analysis  in  determining 
whether  a  call  to  an  ISP  is  subject  to  the 
reciprocal  compensation  requirement  of 
section  251(b)(5).  The  court  noted  that 
(1)  the  Commission  failed  to  apply  its 
definition  of  "termination"  to  its 
cmalysis;  and  (2)  cases  upon  which  the 
Commission  relied  in  its  end-to-end 
analysis  can  be  distinguished  on  the 
theory  that  they  involve  continuous 
communications  switched  by 
interexchange  carriers  (KCs),  as 
opposed  to  ISPs,  which  are  not 
telecommunications  providers.  The 
court  also  found  that  a  remand  was 
required  because  the  Commission  did 
not  provide  a  satisfactory  explanation  as 
to  how  its  conclusions  regarding  ISP- 
boimd  traffic  accord  with  the  statutory 
definitions  of  "telephone  exchange 
service"  and  "exchange  access  service." 

The  Commission  seeks  comment  on 
the  issues  identified  by  the  court  in  its 
decision.  In  particular,  the  Commission 
asks  parties  to  comment  on  the 
jurisdictional  nature  of  ISP-bound 
traffic,  as  well  as  the  scope  of  the 
reciprocal  compensation  requirement  of 
section  251fb)(5),  and  on  the  relevance 
of  the  concepts  of  "termination," 
"telephone  exchange  service,"  (47 


U.S.C.  153(47))  "exchange  access 
service,"  (47  U.S.C.  153(16))  and 
"information  access."  (47  U.S.C.  251(g); 
47  U.S.C.  153(20))  hi  addition,  the 
Commission  seeks  to  update  the  record 
in  the  pending  rulemaking  proceeding 
by  inviting  parties  to  comment  on  any 
ex  parte  presentations  filed  after  the 
close  of  the  reply  period  on  April  27, 
1999.  Finally,  the  Commission  seeks 
comment  regarding  any  new  or 
innovative  inter-carrier  compensation 
arrangements  for  ISP-bound  traffic  that 
parties  may  be  considering  or  may  have 
entered  into,  either  voluntarily  or  at  the 
direction  of  a  state  commission,  during 
the  pendency  of  this  proceeding. 

This  matter  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  47  CFR  1.1200,  1.1206. 
Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  generally  is 
required.  47  CFR  1.1206(b).  Other  rules 
pertaining  to  oral  and  written  ex  parte 
presentations  in  permit-but-disclose 
proceedings  are  set  forth  in  section 
1.1206(b)  of  the  Commission's  rules,  47 
CFR  1.1206(b). 

Interested  parties  may  file  comments 
no  later  than  July  21.  2000.  Reply 
conunents  may  be  filed  no  later  than 
August  4,  2000.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  (63  FR  24121,  May 
1,  1998)  When  filing  comments,  please 
reference  CC  Docket  Nos.  96-98,  99-68. 

Comments  filed  through  ECFS  can  be 
sent  as  an  electronic  file  via  the  Internet 
to  http://www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  also  may  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  message  to  ecfs@fcc.gov  and 
include  "get  form  <your  e-mail 
address>"  in  the  body  of  the  message. 
A  sample  form  and  directions  will  be 
sent  in  reply. 
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An  original  and  four  copies  of  all 
comments  and  reply  comments  filed  by 
paper  must  be  filed  with  the 
Commission's  Secretan,',  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street.  S.W.,  TW— A325,  Washington, 
D.C.  20554.  In  addition,  one  copy  of 
each  pleading  must  be  filed  with 
International  Transcription  Services 
(ITS),  the  Commission's  duplicating 
contractor,  at  its  office  at  1231  20th 
Street,  N.W.,  Washington,  D.C.  20036, 
and  one  copy  with  the  Chief, 
Competitive  Pricing  Division,  445  12th 
Street,  S.W.,  TW— A225,  Washington, 
D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-17666  Filed  7-12-00;  8:45  ami 
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[MM  Docket  No,  98-35:  FCC  00-191] 

Broadcast  Services:  Radio  Stations, 
Television  Stations 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  is  the 
Commission's  Report  in  its  1998 
biennial  review  of  its  broadcast 
ownership  rules.  Such  biermial  reviews 
are  required  by  the  Telecommunications 
Act  of  1996.  The  intended  effect  of  these 
reviews  is  to  assure  that  the 
Commission's  broadcast  ownership 
rules  are  no  more  extensive  than 
necessar\'  in  the  public  interest  as  the 
result  of  competition. 

ADDRESSES:  Federal  Communications 

Commission.  445  12th  Street,  S.W., 
Washington,  DC,  20554, 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg.  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  418- 
2134  or  Dan  Bring,  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  418- 
2170,' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  in  ,MM  Docket 
No,  98-35.  FCC  00-191,  adopted  May 
26,  2000,  and  released  lune  20,  2000. 
The  complete  text  of  this  Report  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  Room  CY-A257, 
445  12th  Street,  SW,  Washington,  DC 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service 


(202)  857-3800,  445  12th  Street,  SW. 
Room  CY-B402,  Washington,  DC.  The 
NPRM  is  also  available  on  the  Internet 
at  the  Commission's  website:  http:// 

www.fcc.gov. 

Synopsis  of  Report 
I.  Introduction 

1 .  This  Report  reviews  oiu"  broadcast 
ownership  rules  as  required  by  section 
202(h)  of  the  Telecommunications  Act 
of  1996  (Pubhc  Law  104-104,  110  Stat. 
56  (1996))  ("Telecom  Act").  That 
section  provides: 

The  Commission  shall  review  its  rules 
adopted  pursuant  to  this  section  and  all  of  its 
ownership  rules  biennially  as  part  of  its 
regulatory  reform  review  under  section  1 1  of 
the  Communications  Act  of  1934  and  shall 
determine  whether  any  of  such  rules  aire 
necessary  in  the  public  interest  as  the  result 
of  competition.  The  Commission  shall  repeal 
or  modify  any  regulation  it  determines  to  be 
no  longer  in  the  public  interest. 

Section  11(a)  of  the  Communications 
Act  of  1934,  as  amended,  similarly 
provides  that  under  the  statutorily 
required  review,  the  Commission  "shall 
determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  as  a  result  of  meaningful 
economic  competition"  and  requires 
that  the  Commission  "shall  repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  necessary  in  the  public 
interest,"  More  recently.  Congress  has 
prescribed  a  period  of  180  days  from 
November  29,  1999.  in  which  the 
Commission  is  to  complete  the  1998 
biennial  review  of  its  broadcast 
ownership  rules.  (Section  5003,  Pub.  L. 
106-113,  113  Stat.  1501  (1999).)  The 
Conference  Report  for  this  1999  Act 
states  that  within  the  subject  period  the 
Commission  shall  issue  a  report  and  if 
it  concludes  that  it  should  retain  any  of 
the  rules  unchanged,  it  "shall  issue  a 
report  that  includes  a  full  justification  of 
the  basis  for  so  finding." 

2.  Six  rules  are  reviewed  in  this 
Report:  (1)  the  national  TV  ownership 
rule  (including  the  "UHF  discount");  (2) 
the  local  radio  ownership  rules;  (3)  the 
dual  network  rule;  (4)  the  daily 
newspaper/broadcast  cross-ownership 
rule:  (5)  the  cable/television  cross- 
ownership  rule:  and  (6)  an  experimental 
broadcast  station  ownership  rule.  The 
Report  provides  a  regulatory  history  of 
each  rule,  followed  by  a  discussion  of 
the  competitive  and  diversity  issues  that 
justify'  our  decision  as  to  whether  the 
rule  remains  in  the  public  interest. 

3.  On  March  12,  1998,  we  adopted  a 
Notice  of  Inquiry  ["NOP')  in  this 
proceeding  seeking  comment  on  the  six 
rules  included  in  this  biennial 
ownership  report.  The  NOI  did  not  seek 
comment  on  the  local  television 


ownership  rule  or  one-to-a-market 
ownership  rule  because  these  rules  were 
already  the  subject  of  pending 
proceedings  and  we  reasoned  that  their 
examination  in  those  proceedings 
complied  with  Congress'  mandate  that 
we  review  all  of  our  ownership  rules 
biennially  begirming  in  1998.  On 
August  5,  1999,  we  adopted  a  Report 
and  Order  {Report  and  Order  in  MM 
Docket  Nos.  91-221  &  87-8),  relaxing 
our  local  television  ownership  rule  and 
one-to-a-market  ownership  rule.  Those 
decisions  provided  broadcasters  with 
expanded  opportunities  to  realize  the 
efficiencies  of  television  duopolies  and 
local  radio/television  combinations  in 
markets  where  an  essential  level  of 
competition  and  diversity  would  be 
preserved.  More  specifically,  we 
narrowed  the  geographic  scope  of  the 
television  duopoly  ride  from  the  Grade 
B  contour  approach  to  a  "DMA"  test. 
This  new  approach  allows  the  common 
ownership  of  two  television  stations 
without  regard  to  contour  overlap  if  the 
stations  are  in  separate  Nielsen 
Designated  Market  Areas  ("DMAs"). 
Additionally,  it  allows  the  common 
ownership  of  two  television  stations  in 
the  same  DMA  if  their  Grade  B  contoiu^ 
do  not  overlap  or  if  eight  independentiy 
owned,  full-power  and  operational 
television  stations  will  remain  post 
merger,  and  one  of  the  stations  is  not 
among  the  top  four  ranked  stations  in 
the  market  based  on  audience  share. 
Furthermore,  we  adopted  waiver  criteria 
presuming,  under  certain 
circumstances,  that  a  waiver  to  allow 
common  local  television  station 
ownership  is  in  the  pubhc  interest 
where  one  of  the  stations  is  a  "failed 
station,"  is  a  "failing  station,"  or  where 
the  apphcants  can  show  that  the 
combination  will  result  in  the 
construction  and  operation  of  an 
authorized  but  as  yet  "unbuilt"  station. 
We  also  substantially  relaxed  the  radio/ 
television  cross-ownership  ("one-to-a- 
market")  rule  to  permit  more  such 
combinations,  including  allowing  a 
party  to  own  as  many  as  one  TV  station 
and  seven  radio  stations  under  certain 
circumstances.  These  actions  were  taken 
in  fulfillment  of  our  obligations  imder 
section  202(h)  of  the  Telecom  Act  and 
satisfy  its  requirements  as  to  the  subject 
rules. 

4.  In  the  instant  phase  of  our  biennial 
review  of  broadcast  ownership  rules,  we 
conclude  that  the  local  radio  ownership 
rules,  the  national  television  ownership 
rule  (including  the  UHF  discoimt),  and 
cable/TV  cross-ownership  nde  continue 
to  serve  the  public  interest  and  so  retain 
these  rules.  As  noted,  we  have  just 
recently  substantiedly  relaxed  our  local 
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television  ownership  and  one-to-a- 
market  rules.  It  is  currently  too  soon  to 
tell  what  effect  this  will  have  on 
consolidation,  competition  and 
diversity.  Until  we  have  further 
information  in  this  regard  we  believe 
that  these  rules  remain  necessary  in  the 
public  interest  in  their  current  form. 
However,  we  will  issue — Notices  of 
Proposed  Rule  Makings  [NPRMs] 
proposing  modification  of  the  dual 
network  rule  (64  FR  41393)  and 
newspaper/broadcast  cross-ownership 
rules.  Additionally,  in  the  case  of  the 
local  radio  ownership  rule,  we  will 
issue  an  NPRM  (65  FR  41401)  seeking 
comment  on  alternative  methods  of 
correcting  certain  anomalies  in  the  way 
we  currently  define  radio  markets  and 
the  way  we  count  the  number  of  stations 
in  a  radio  market  and  the  number  of 
radio  stations  that  an  entity  owns  in  a 
market.  Finally,  we  conclude  that  the 
experimental  broadcast  station  multiple 
ownership  nile  may  no  longer  be  in  the 
public  interest  and  will  issue  an  NPRM 
proposing  its  elimination. 

n.  Background 

5.  For  more  than  a  half  century,  the 
Commission's  regulation  of  broadcast 
service  has  been  guided  by  the  goals  of 
promoting  competition  jmd  diversity. 
These  goals  are  separate  and  distinct, 
yet  also  related.  Indeed,  as  recently  as 
1997,  the  Supreme  Court  noted  that 
"[flederal  policy  *  *  *  has  long  favored 
preserving  a  multiplicity  of  broadcast 
outlets  regardless  of  whether  the 
conduct  that  threatens  it  is  motivated  by 
anticompetitive  animus  or  rises  to  the 
level  of  an  antitrust  violation."  (Turner 
Broadcasting  System,  Inc.  v.  FCC,  520 
U.S.  180,  117  S.  Ct.  1174  (1997) 
("Turner  11").  (Citations  omitted.))  The 
Supreme  Court  has  also  held  that  both 
of  these  goals  are  important  and 
substantial  public  policies  for  First 
Amendment  purposes.  {Turner 
Broadcasting  System  v.  FCC,  512  U.S. 
622,  662  (1997)'  ("Turner  I").) 
Competition  is  an  important  part  of  the 
Commission's  public  interest  mandate, 
because  it  promotes  consumer  welfare 
and  the  efficient  use  of  resources  and  is 
a  necessary  component  of  diversity. 
Diversity  of  ownership  fosters  diversity 
of  viewpoints,  and  thus  advances  core 
First  Amendment  principles.  As  the 
Supreme  Court  has  said,  the  First 
Amendment  "rests  on  the  assumption 
that  the  widest  possible  dissemination 
of  information  from  diverse  and 
antagonistic  sources  is  essential  to  the 
welfare  of  the  public  *   *   *  ." 
(Associated  Press  v.  United  States.  326 
U.S.  1,  20  (1945);  accord  Federal 
Communications  Commission  v. 


National  Citizens  Committee  for 
Broadcasting,  436  U.S.  775  (1978).) 
Promoting  diversity  in  the  number  of 
separately  owned  outlets  has 
contributed  to  our  goal  of  viewpoint 
diversity  by  assuring  that  the 
programming  and  views  available  to  the 
public  are  disseminated  by  a  wide 
variety  of  speakers. 

6.  This  Report  uses  the  framework  for 
reviewing  competition  and  diversity 
outlined  in  the  NOI  to  evaluate,  as 
required  by  the  Telecom  Act,  whether 
the  six  rules  included  in  this  biennial 
review  continue  to  be  in  the  public 
interest.  Thus,  we  assess  current  levels 
of  competition  in  the  market  for 
delivered  video  programming,  the 
advertising  market,  and  the  program 
production  market  to  determine 
whether  such  competition  has 
eliminated  the  need  for  the  six  rules. 
Oiu-  diversity  analysis  focuses  upon  the 
degree  to  which  broadcast  and  non- 
broadcast  media,  operating  within  the 
framework  of  our  ownership  rules, 
advance  the  three  types  of  diversity  [i.e., 
viewpoint,  outlet  and  source)  that  our 
broadcast  ownership  rules  have 
attempted  to  foster.  Viewpoint  diversity 
refers  to  the  range  of  diverse  and 
antagonistic  opinions  and 
interpretations  presented  by  the  media. 
Outlet  diversity  refers  to  a  variety  of 
delivery  services  (e.g.,  broadcast 
stations,  cable  and  DBS)  that  select  and 
present  programming  directly  to  the 
public.  Source  diversity  refers  to  the 
variety  of  program  or  information 
producers  and  owners. 

ni.  Status  of  Media  Marketplace 

7.  Our  decision  here  concerning  the 
broadcast  ownership  rules  takes  account 
of  the  ongoing  changes  in  the  structure 
of  the  broadcast  industry.  The  UHF 
television  discount,  the  daily 
newspaper/broadcast  cross-ownership 
rule,  the  cable/television  cross- 
ownership  rule,  and  the  experimental 
broadcast  station  ownership  rule  have 
not  been  examined  for  many  years.  In 
reviewing  these  rules,  we  recognize  that 
there  has  been  substantial  growth  in  the 
number  and  variety  of  media  outlets  in 
local  markets.  In  contrast,  the  national 
television  ownership  rule,  the  local 
radio  ownership  rules,  and  the  dual 
network  rule  were  modified  in  1996  in 
accordance  with  section  202  of  the 
Telecom  Act.  While  there  has  been 
growth  in  the  number  and  variety  of 
media  outlets  since  the  Telecom  Act, 
there  have  also  been  significant  changes 
in  the  ownership  structure  of  the 
broadcast  industry  diu-ing  that  period, 
chiefly  consisting  of  extensive 


consolidation  in  the  radio  and  television 
industries. 

8.  Section  202(h)  of  the  Telecom  Act 
requires  us  to  determine  whether  any  of 
our  broadcast  ownership  rules  "are 
necessary  in  the  public  interest  as  the 
result  of  competition."  We  note  that 
some  conunenters  express  the  belief  that 
this  limits  oui  review  only  to 
competitive  matters  and  that  our 
analysis  must  be  devoid  of  diversity 
considerations.  Because  the  statutory 
language  requires  reference  to  the  public 
interest  standard,  and  because  diversity 
and  competition  have  both  been  critical 
components  of  that  standard,  (See,  e.g., 
United  States  v.  Storer  Broadcasting 
Company,  351  U.S.  192,  203  (1956);  FCC 
V.  National  Citizens  Committee  For 
Broadcasting,  346  U.S.  775,  780-81,  794 
(1978)).  our  review  must  consider 
diversity  issues  as  well.  Indeed,  the 
United  States  Supreme  court  has 
identified  as  a  "governmental  purpose 
of  the  highest  order"  ensuring  the 
public's  access  to  "a  multiplicity  of 
information  sources."  (Turner  II,  supra 
at  90.)  Also,  there  is  support  for  our 
consideration  of  diversity  in  this  context 
in  the  legislative  history  of  the  Telecom 
Act  itself.  As  discussed  in  our  recent 
local  television  ownership  decision, 
Congress  expressed  diversity  concerns 
with  regard  to  at  least  two  of  our  rules 
and,  with  respect  to  our  review  of  the 
radio/television  cross-ownership  rule, 
expressly  instructed  the  Conunission  to 
take  into  account  not  only  the  increased 
competition  facing  broadcasters  but  also 
"the  need  for  diversity  in  today's  radio 
marketplace."  Finally  in  this  regard,  the 
statutory  language  appears  to  focus  on 
whether  the  public  interest  basis  for  the 
rule  has  changed  as  a  result  of 
competition,  and  does  not  appear  to  be 
intended  to  limit  the  factors  we  should 
consider.  Therefore,  our  public  interest 
determination  for  each  rule  is  based  on 
an  examination  of  both  competition  and 
diversity  issues  in  light  of  competitive 
market  conditions.  The  material  below 
provides  a  brief  overview  of  the  number 
of  outlets,  ownership  structure,  and 
other  information  relevant  to  the  current 
status  of  competition  in  the  video, 
audio,  and  newspaper  industries.  The 
numbers  alone,  of  course,  are  not 
sufficient  to  determine  whether 
particular  media  compete  with  one 
another  in  relevant  markets  or  whether 
different  media  are  adequate  substitutes 
for  one  another  from  a  diversity 
perspective. 


A.  Nationc 
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IV.  Rules 

A.  National  TV  Ownership  Rule  and 
UHF  Discount 

1 .  Regulatory  History 

9.  Section  73.3555(e)(1)  sets  forth  the 
current  national  TV  ownership  rule. 
That  section  states: 

No  license  for  a  commercial  TV  broadcast 
station  shall  be  granted,  transferred  or 
assigned  to  any  party  (including  all  parties 
under  common  control)  if  the  grant,  transfer, 
or  assignment  of  such  license  would  result  in 
such  party  or  any  of  its  stockholders, 
partners,  members,  officers  or  directors, 
directly  or  indirectly,  owning,  operating  or 
controlling,  or  having  a  cognizable  interest  in 
TV  stations  which  have  an  aggregate  national 
audience  reach  exceeding  thirty-five  (35) 
percent. 

10.  Section  73.3555(e)(2)  sets  forth  the 
"UHF  discount."  That  section  explains 
that  "national  audience  reach"  is  based 
on  the  number  of  TV  households  in 
Nielsen  Designated  Market  Areas 
(DMA),  and  that  UHF  TV  stations  are 
attributed  with  only  50%  of  the  TV 
households  in  the  DMA. 

11.  The  Commission  first  adopted  a 
national  owmership  limit  for  television 
broadcast  stations  in  the  1940s  by 
imposing  numerical  caps  on  the  number 
of  stations  that  could  be  commonly 
owned,  and  originally  limited  common 
ownership  to  no  more  than  three 
stations  nationwide.  Several  years  later 
this  was  expanded  to  edlow  ownership 
of  no  more  than  five  stations.  In 
retaining  the  five  station  rule  in  1953, 
the  Commission  explained: 

The  purpose  of  the  multiple  ov\Tiership  rules 
is  to  promote  diversification  of  ownership  in 
order  to  maximize  diversification  of  program 
and  service  viewpoint  as  well  as  to  prevent 
any  undue  concentration  of  economic  power 
contrary  to  the  public  interest  and  thus  to 
carry  out  the  underlying  purpose  of  the 
Communications  Act  to  effectuate  the  policy 
against  monopolization  of  broadcast  fecilities 
and  the  preservation  of  the  broadcasting 
system  on  a  free  competitive  basis, 

12.  In  1954,  the  Commission  adopted 
the  "Seven  Station  Rule"  by  raising  the 
multiple  ownership  limit  from  five 
.stations  to  seven,  with  no  more  than  five 
being  \7fF  stations.  The  Commission 
believed  that  the  more  rapid  and 
effective  development  of  the  UHF  band 
warranted  permitting  the  ownership  of 
additional  UHF  stations.  The 
Commission  noted  that  it  was  aware  of 
the  serious  problems  confronting  the 
development  of  the  UHF  service, 
especially  in  markets  with  VHF-only  set 
saturation,  and  that  it  was  in  these  areas 
particularly  where  the  prestige,  capital, 
and  know-how  of  the  networks  and 
other  multiple  owners  would  be  most 
effective  in  aiding  UHF. 


13.  In  1984,  the  Commission 
eliminated  the  Seven  Station  Rule  and 
established  a  six-year  transitional  period 
during  which  common  ownership  of 
twelve  television  broadcast  stations 
would  be  permitted.  The  Commission 
determined  that  repeal  of  the  Seven 
Station  Rule  would  not  adversely  affect 
the  Commission's  traditional  policy 
objectives  of  promoting  viewpoint 
diversity  and  preventing  economic 
concentration.  The  Commission 
explained  that:  (1)  Changes  in  the 
broadcasting  and  communications 
markets,  (2)  new  evidence  of  the 
positive  effects  of  group  ownership  on 
the  quality  and  quantity  of  public  affairs 
and  other  programming  responsive  to 
commimity  needs,  and  (3)  ^e  lack  of 
relevance  of  a  national  ownership  rule 
to  the  availability  of  diverse  and 
independently  ov^med  radio  and  TV 
voices  to  individual  consiuners  in  their 
respective  local  markets  led  to  the 
conclusion  that  the  rule  was 
unnecessary  to  ensure  diversity  of 
viewpoints.  The  Commission 
determined  that  the  better  focus  for 
addressing  viewpoint  diversity  and 
economic  competition  concerns  was  the 
number  and  variety  of  information  and 
advertising  outlets  in  local  markets. 
Nevertheless,  the  Commission 
recognized  the  concerns  of  some 
commenters  that,  if  the  rule  were 
repealed  immediately  and  in  its 
entirety,  a  significant  restructiuing  of 
the  broadcast  industry  might  occur 
before  all  ramifications  of  such  a  change 
became  apparent.  Therefore,  the 
Commission  established  a  transitional 
limit  of  twelve  television  broadcast 
stations.  The  transitional  limit  would 
automatically  simset  in  six  years  imless 
experience  showed  that  continued 
Commission  involvement  was 
warranted. 

14.  On  reconsideration,  the 
Commission,  modified  its  decision. 
Specifically,  the  Commission  (1) 
established  an  audience  reach  cap  of  25 
percent  (defined  as  25  percent  of  the 
national  audience,  calculated  as  a 
percentage  of  all  Arbitron  ADI  television 
households),  in  addition  to  the  twelve 
station  limit,  to  better  accoimt  for  the 
effect  that  relaxation  of  the  rule  would 
have  on  population  penetration;  (2) 
attributed  owners  of  UHF  stations  with 
only  50  percent  of  their  ADI  audience 
reach  to  take  cognizance  of  the 
limitations  inherent  in  UHF 
broadcasting;  (3)  permitted  common 
ownership  of  an  additional  two 
television  stations,  provided  that  they 
were  minority  controlled;  and  (4) 
eliminated  the  automatic  sunset 
provision.  The  stated  objective  was  to 


permit  reasonable  expansion  so  as  to 
captiue  the  benefits  of  group  ownership 
while  avoiding  the  possibility  of 
potential  disruptive  restructuring  of  the 
national  broadcast  industry.  The 
Commission  explained  that  a  numerical 
cap  would  prevent  the  acquisition  of  a 
tremendous  number  of  stations  in  the 
smaller  markets,  thus  reducing  the 
possibiUty  of  disruptive  restructuring  in 
small  markets,  while  an  audience  reach 
cap  would  temper  dramatic  changes  in 
the  ownership  structure  by  the  largest 
group  owners  in  the  largest  markets. 
The  Commission  noted  that  its  decision 
to  use  both  a  numerical  cap  and  an 
audience  reach  cap  was  also  predicated 
on  concerns  regarding  the  potential 
impact  on  industry  structure.  The 
Commission  further  explained  that 
attributing  UHF  stations  vdth  50  percent 
of  an  ADI  market's  audience  reach  was 
intended  to  address  the  fundamental 
disadvantage  of  UHF  television  in 
reaching  viewers.  The  UHF 
Comparability  Task  Force  found  that: 
"Due  to  the  physical  nature  of  the  UHF 
and  VHF  bands,  delivery  of  television 
signals  is  inherently  more  difficult  at 
UHF.  It  should  be  recognized  that  actual 
equality  between  these  two  services 
cannot  be  expected  because  the  laws  of 
physics  dictate  that  UHF  signal  strength 
will  decrease  more  rapidly  with 
distance  than  does  VHF  signal 
strength."  The  Commission  found  it 
inadvisable  to  terminate  the  multiple 
owTiership  rules  for  television  broadcast 
stations  automatically  at  the  end  of  six 
years.  The  Commission  explained  that 
(1)  it  was  appropriate  to  proceed 
cautiously  in  relaxing  the  rules  and  (2) 
an  automatic  sunset  of  the  ownership 
rules  was  unnecessary  to  achieve  the 
Commission's  policy  objectives.  %» 

15.  On  March  7,  1996,  the 
Commission  amended  the  national 
television  station  multiple  ownership 
rules  to  conform  to  the  provisions  in 
section  202(c)(1)  of  the  Telecom  Act. 
Specifically,  the  Commission  eliminated 
the  numerical  limit  on  the  number  of 
broadcast  television  stations  a  person  or 
entity  could  ov^m  nationwide  and 
increased  the  audience  reach  cap  on 
such  owmership  from  25  percent  to  35 
percent  of  television  households. 

16.  In  our  Notice  of  Inquiry  in  this 
proceeding  we  sought  comment  on  this 
rule.  Particularly,  we  asked  about  its 
effect  on  competition  in  the  national 
advertising  market  and  the  program 
production  market  at  the  national  level. 
We  also  sought  comment  on  the  rule's 
effect  on  existing  television  networks 

"and  the  formation  of  new  networks  and 
sought  information  on  the  economies  of 
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scale  that  may  have  been  realized  as  a 
result  of  the  consolidation  pennitted  by 
the  Telecom  Act.  Finally,  we  asked 
whether  the  UHF  discount  should  be 
retained,  modified  or  eliminated  in  view 
of  the  decreasing  disparity  between  VHF 
and  UHF  television  and,  in  the  event  of 
a  decision  to  modify  the  rule,  whether 
and,  if  so,  how  group  owners  that 
exceed  any  new  limits  should  be 
grandfathered. 

2.  Comments  on  National  TV 
Ownership  Rule 

17.  All  of  the  major  networks  (ABC, 
CBS,  Fox,  and  NBC)  support  total  repeal 
of  the  national  television  ownership 
rule.  These  networks  argue  that 
abolition  of  the  rule  would  have  no 
effect  on  the  level  of  diversity  and 
competition  in  local  markets,  and 
retention  of  the  rule  hinders 
broadcasters  from  achieving  economic 
efficiencies.  These  networks  maintain 
that  group  owned  stations  provide  more 
news  and  public  affairs  programming 
than  non-group  owned  stations.  They 
also  argue  that  removal  of  the  audience 
reach  cap  would  promote  the 
development  of  new  broadcast 
television  networks.  Finally,  they  argue 
that  the  only  two  markets  that  may  be 
affected  by  elimination  of  the  rule,  the 
national  advertising  market  and  the 
market  for  national  exhibition  rights  to 
video  programming,  would  remjun 
unconcentrated. 

3.  Discussion  of  National  TV  Ownership 
Rule 

18.  We  believe  that  the  audience 
reach  cap  should  be  retained  at  its 
ciirrent  level  for  the  present.  As  an 
initial  matter,  Congress  prescribed  an 
increase  in  the  cap  from  25%  to  35%  in 
the  Telecom  Act.  Several  considerations 
motivate  our  decision  not  to  change  the 
national  TV  ownership  rule.  First,  we 
believe  that  the  effects  of  our  recent 
change  to  the  local  television  ownership 
rule  should  be  observed  and  assessed 
before  we  make  any  alteration  to  the 
national  limit.  Second,  the  existing 
reach  cap  has  already  resulted  in  many 
group  owners  acquiring  large  numbers 
of  stations  nationwide  since  the  cap  was 
increased  to  35  percent  in  1996.  We  also 
believe  that  this  trend  needs  further 
observation  prior  to  any  change  in  the 
cap.  (We  note,  however,  that  on 
November  18,  1999,  Fox  Television 
Stations,  Inc.,  filed  an  "Emergency 
Petition  for  Relief  and  Supplemental 
Comments"  in  this  proceeding  seeking, 
among  other  things,  repeal  of  the 
national  broadcast  ownership  rule.  Also, 
on  November  19,  1999,  Viacom  Inc.    . 
filed  "Comments"  in  this  proceeding 
seeking  repeal  of  the  same  rule  and. 


additionally,  the  dual  network  rule.  The 
original  deadline  for  filing  comments  in 
this  proceeding  was  May  22,  1998,  with 
June  22,  1998,  being  the  reply  comment 
deadline.  These  deadlines  were  later 
extended,  pursuant  to  the  request  of  the 
National  Association  of  Broadcasters,  to 
July  21,  1998,  and  August  21,  1998.  for 
comments  and  reply  comments, 
respectively.  Order  in  MM  Docket  No. 
98-35.  DA  98-854  (released  May  7. 
1998).  The  Fox  and  Viacom  filings, 
having  been  submitted  nearly  18 
months  subsequent  to  these  deadlines 
will  not  be  considered  in  this 
proceeding.  Simply,  to  do  so  would 
provide  a  precedent  for  subjecting  our 
biennial  review  proceedings  to 
unceasing  comment  cycles,  and  would 
deprive  other  parties  of  an  ability  to 
respond  to  these  new  matters  absent 
establishment  of  new  pleading  cycles. 
Accordingly,  they  will  not  be 
considered  herein  but  will  be  included 
in  the  record  of  our  2000  biennial 
review  of  broadcast  ownership  issues.) 
19.  One  factor  in  our  decision  is  the 
recent  releixation  of  our  local  television 
ownership  rules.  As  noted  above,  those 
decisions  provided  increased  flexibility 
for  the  creation  of  television  duopolies 
and  television/radio  combinations  in 
local  markets  while  safeguarding  an 
essential  level  of  competition  and 
diversity.  We  conclude  that  prudence 
dictates  that  we  should  monitor  the 
impact  of  our  recent  decisions  regarding 
local  television  ownership  and  any 
impact  they  may  have  on  diversity  and 
competition  prior  to  relaxing  the 
national  reach  cap.  Commenters 
supporting  relaxation  or  elimination  of 
the  cap  make  credible  arguments  in 
favor  of  their  position.  These  arguments 
include  the  contention  that  elimination 
of,  or  increase  in,  the  cap  would  allow 
additional  economic  efficiencies  and 
more  news  and  public  affairs,  increase 
minority  ownership  by  removing  the 
cap  as  an  impediment  to  broadcasters 
obtaining  attributable  equity  interests  in 
minority-owned  television  stations,  and 
promote  the  development  of  new 
broadcast  television  networks.  We 
believe,  however,  that  the  competitive 
concerns  of  opponents  of  relaxation  or 
elimination  of  the  cap  (i.e.,  are  that 
eliminating  or  expanding  the  reach  cap 
would  increase  the  bargaining  power  of 
networks  over  their  affiliates,  reduce  the 
number  of  viewpoints  expressed 
nationally,  increase  concentration  in  the 
national  advertising  market,  and  enlarge 
the  potential  for  monopsony  power  in 
the  program  production  market)  are 
more  convincing  imder  current 
circumstances.  Until  we  gain  experience 
under  the  new  local  television 


ownership  rules  we  are  disinclined  to 
correspondingly  relax  them  on  the 
national  level.  While  we  will  reexamine 
this  decision  in  our  future  biennial 
reviews  of  broadcast  ownership  rules, 
we  intend  to  proceed  cautiously  in  this 
area  at  the  present  time. 

20.  Also,  elimination  of  the  12  station 
numerical  cap  has  already  permitted 
group  owners  to  acquire  a  large  number 
of  stations.  The  current  rule  permits  a 
group  owner  to  acquire  a  VHF  station  in 
every  market  below  DMA  47  (i.e.,  DMA 
48  through  DMA  210,  a  total  of  163 
stations)  and  still  remain  below  the  35 
percent  audience  reach  cap.  By  holding 
UHF  stations  only,  a  group  ownier  could 
acquire  a  station  in  every  market  below 
DMA  10  (i.e.,  DMA  11  through  DMA 
210,  a  total  of  200  stations)  and  still 
remain  below  the  35  percent  audience 
reach  cap.  Data  show  that  many  group 
owners  have  acquired  additional 
stations  and  increased  their  audience 
reach  since  the  Telecom  Act's  passage. 

21.  Moreover,  consolidation  is  a 
feature  of  other  video  media.  In  cable, 
the  seven  largest  operators  now  serve 
almost  90  percent  of  all  U.S.  cable 
subscribers,  which  is  up  from  63 
percent  being  served  by  the  top  10 
multiple  system  operators  ("MSO")  in 
1990.  Thirty-seven  percent  of  satellite- 
delivered  national  programming 
networks  are  now  vertically  integrated 
with  a  cable  MSO.  In  1999,  for  example, 
one  or  more  of  the  top  six  cable  MSOs 
held  an  ownership  interest  in  each  of 
101  vertically  integrated  national 
programming  services.  In  addition,  a 
significant  percentage  of  the  top 
national  programming  services  are 
controlled  by  approximately  eleven 
companies,  including  cable  MSOs, 
broadcasters  and  other  media  entities. 
Of  the  top  50  programming  services  in 
terms  of  subscribership,  46  are  owned 
by  one  or  more  of  these  11  companies. 

22.  The  evidence  suggests  that  the 
television  broadcast  industry  is  still 
adapting  to  the  recent  relaxation  of  the 
national  and  local  ownership  rules  and 
we  wish  to  avoid  actions  with  the 
potential  for  disruptive  restructuring. 
For  example,  applications  for  duopolies 
under  oiu'  new  local  television 
ownership  rule  were  only  filed  this  past 
November  and  we  believe  that  we 
shoidd  monitor  developments  under 
this  new  rule  prior  to  making  any 
changes  to  the  national  television 
ownership  reach  cap. 

23.  We  also  intend  to  proceed 
cautiously  because  the  Commission  has 
previously  recognized  that  a  change  in 
the  audience  reach  cap  may  well 
influence  the  bargaining  positions 
between  broadcast  television  networks 
and  their  affiliates.  We  noted  that  in 
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some  situations,  relaxation  of  the 
national  ownership  limits  could 
increase  the  bargaining  power  of 
networks  by  expanding  their  option  to 
own  rather  than  affiliate  with  broadcast 
television  stations.  In  other  situations, 
however,  relaxation  of  the  national 
ownership  limits  could  increase  the 
bargaining  position  of  group-owned 
affiliates  by  creating  larger,  more 
powerful  groups.  In  its  comments, 
NAS.A  (Network  Affiliated  Stations 
Alliance)  asserts  that  the  national 
ownership  rule  is  the  essential 
mechanism  for  maintaining  the  balance 
between  networks  and  their  affiliates  to 
ensure  that  affiliates  can  program  their 
stations  in  the  interests  of  the 
communities  they  are  licensed  to  serve. 
NASA  argues  that  an  increase  in  the 
audience  reach  cap  will  increase  the 
bargaining  power  of  networks.  We 
believe  that  in  considering  relaxation  of 
the  national  ownership  rule  we  should 
act  cautiously  in  light  of  the  potential 
impact  of  this  rule  on.the  bargaining 
positions  of  networks  and  affiliates, 
particularly  given  the  restructuring  that 
may  be  taking  place  concurrently  on  the 
local  level.  We  do  not  believe  that 
consolidation  of  ownership  of  all  or 
most  of  the  television  stations  in  the 
country  in  the  hands  of  a  few  national 
networks  would  serve  the  public 
interest.  The  national  networks  have  a 
strong  economic  interest  in  clearing  all 
network  programming,  and  we  believe 
that  independently  owned  affiliates  play 
a  valuable  counterbalancing  role 
because  they  have  the  right  to  decide 
whether  to  clear  network  programming 
or  to  air  instead  programming  from 
other  sources  that  they  believe  better 
serves  the  needs  and  interests  of  the 
local  communities  to  which  they  are 
licensed  Independent  ownership  of 
stations  also  increases  the  diversity  of 
programming  by  providing  an  outlet  for 
non-network  programming.  We  do  not 
believe  that  the  role  plaved  by 
independently  owned  affiliates  is  any 
less  important  today  than  it  was  four 
vears  ago  when  Congress  determined 
that  the  public  interest  was  served  by 
maintaining  a  national  ownership  limit, 
albeit  it  at  a  slightly  relaxed  (35%  rather 
than  25%)  level. 

4.  Comments  on  the  UHF  Discount 

24.  A  number  of  commenters  advocate 
elimination  or  substantial  modification 
of  the  UHF  discount.  These  groups 
argue  that  the  original  basis  for  the 
discount  appears  to  have  fallen  away. 
-Specifically,  the  deficiencies  in  UHF 
reception  that  existed  in  the  early  years 
of  television  have  largely  been 
ameliorated  by  improved  television 
receiver  design  and  the  fact  that  more 


than  two-thirds  of  all  television  homes 
now  receive  local  signals  via  cable. 

25.  A  number  of  commenters, 
however,  support  retention  of  the  UHF 
discount.  These  commenters  argue  that 
the  original  basis  for  the  discount 
remains.  Specifically,  these  commenters 
maintain  that  cable  carriage,  must-carry 
rules,  and  improved  receiver  design 
have  not  created  a  level  playing  field 
between  UHF  and  VHF  stations.  They 
argue  that  economic  and  technical 
disparities  between  UHF  and  VHF 
stations  continue  to  disadvantage  UHF 
stations. 

5.  Discussion  of  the  UHF  Discount 

26.  We  believe  that,  for  the  present 
time,  the  UHF  discoimt  remains 
necessary  in  the  public  interest.  As 
commenters  note,  there  remains  a  UHF 
handicap  that  has  not  yet  been 
overcome.  Although  roughly  two-thirds 
of  American  viewers  obtain  their  local 
television  stations  over  a  cable 
television  system,  still  roughly  one  third 
do  not.  They  rely  on  over-the-air 
reception.  UHF  stations  have  greater 
difficulty  in  reaching  these  viewers  and 
cable  headends — thereby  hindering 
their  ability  to  obtain  cable  carriage — 
because  of  their  weaker  signal.  WMle 
the  Commission  has  observed  in  other 
contexts  that  this  UHF  signal  disparity 
has  been  ameliorated  over  the  years  it 
has  not  yet  been  eliminated. 
Additionally,  because  of  the  higher 
operating  costs  of  UHF  stations, 
particularly  due  to  their  higher  power 
requirements,  even  when  they  can  reach 
these  viewers  they  still  inciir  greater 
expenses  than  VHF  stations  in  doing  so 
and,  thus,  remain  under  a  competitive 
handicap  warranting  a  50  percent 
discount. 

27.  As  Univision  points  out  in  its 
comments,  if  there  were  no  competitive 
disparity  between  VHF  and  UHF 
television,  we  would  expect  group 
owners  to  take  advantage  of  the  UHF 
discoimt  by  selling  their  VHFs  and 
buying  UHFs.  The  fact  that  few,  if  any, 
group  owmers  have  used  this  strategy 
suggests  that  the  market  recognizes  a 
continuing  competitive  disparity 
between  the  two  services.  Accordingly, 
we  cannot  say  the  discount  is  no  longer 
in  the  public  interest  as  a  result  of 
competition. 

28.  While  the  technical  and 
engineering  evidence  submitted  by 
commenters  continues  to  support  the 
UHF  discount,  we  believe  that  it  will 
likely  not  continue  to  do  so  in  the 
future.  The  information  received  in  the 
proceeding  suggests  that  the  reach 
disparity  between  VHF  and  UHF 
stations  differs  from  market-to-market 
and  station-to-station.  In  addition,  we 


agree  with  commenters  arguing  that 
advances  in  technology  now  provide  us 
with  the  tools  to  more  accurately 
measure  the  household  reach  for  each 
UHF  station. 

29.  In  this  regard,  we  note  that  the 
existing  UHF  discount  will  likely  not 
work  well  for  DTV.  Our  efforts  to 
repUcate  existing  signal  coverage 
provide  DTV  stations  the  ability  to  reach 
approximately  the  same  number  of 
television  households  they  ciurrently 
reach  with  NTSC  stations.  Thus,  it  is  not 
clear  that  a  VHF  NTSC  station  assigned 
a  UHF  DTV  channel  should  be 
permitted  a  UHF  discoimt  if  the  station 
reaches  the  same  number  of  households 
as  did  its  NTSC  counterpart.  Nor  is  it 
clear  that  a  UHF  NTSC  station  assigned 
a  VHF  DTV  channel  should  lose  the 
discount  if  the  DTV  station  does  not 
reach  more  households.  In  this  regard, 
however,  we  note  that,  pursuant  to 
section  5009(c)  of  Public  Law  106-113, 
113  Stat.  1501,  Appendix  I  (1999),  the 
Commission,  on  December  7.  1999, 
issued  a  PubUc  Notice  giving  DTV 
licensees  until  December  31,  1999.  in 
which  to  file  notice  that  they  intend  to 
seek  maximization  of  their  DTV  service 
area.  One  thousand  three  hundred  and 
sixteen  letters  of  notification 
manifesting  the  intent  to  file  to 
maximize  DTV  stations'  service  areas 
were  filed  by  that  deadline. 
Accordingly,  DTV  licensees,  including 
those  operating  on  UHF  channels,  have 
been  given  the  opportunity  to  maximize 
their  DTV  coverage  areas,  and  not 
merely  replicate  their  analog  coverage. 
This  should  ameliorate  at  least  some  of 
the  disparities  between  UHF  and  VHF 
stations'  access  to  viewership  in  the 
digital  context.  Additionally,  unlike 
analog  signal  reception,  where  picture 
quality  gets  progressively  worse  as 
distance  from  the  anteima  increases, 
digital  reception  is  characterized  by  the 
so-called  "cliff  effect."  That  effect  is 
characterized  by  DTV  television 
receivers  obtaining  the  same  quality  of 
reception  at  a  distance  irom  the 
transmitting  antenna  as  is  obtained 
close  to  it  until  such  a  point  as  the  data 
stream  is  no  longer  useable  by  the 
receiver.  At  that  point  reception  "falls 
off  a  cliff"  and  no  picture  or  sound  is 
produced.  In  other  words,  the  reception 
quality  remains  high  when  an  adequate 
signal  is  available.  Effectively,  as  the 
average  DTV  signal  strength  gets  weaker 
at  the  edge  of  a  station's  service  area,  the 
picture  and  sound  will  be  produced  for 
smaller  percentages  of  time,  until 
reception  is  considered  unacceptable. 
Generally,  DTV  UHF  viewers  should 
have  better  quality  reception  at  greater 
distances  from  the  station  than  is 


43338 


Federal  Register /Vol.  65,  No.  135 /Thursday,  July  13,  2000 /Notices 


currently  the  case  with  respect  to  analog 
UHF  reception.  This,  too,  should  allow 
DTV  UHF  stations  to  obtain  better 
access  to  off-the-air  viewers  and  should 
rectify  the  VHF/UHF  disparity  to  an 
extent.  We  believe  that  under  these 
circumstances,  the  eventual 
modification  or  elimination  of  the 
discoimt  for  DTV  will  be  appropriate. 
Accordingly,  at  such  time  near  the 
completion  of  the  transition  to  digital 
television  we  will  issue  a  Notice  of 
Proposed  Rulemaking  proposing  a 
phased-in  elimination  of  the  discount. 
We  previously  stated  that  until  the  UHF 
discount  was  addressed  in  the 
proceedings  where  it  was  under  review, 
any  entity  that  acquired  stations  during 
the  interim  period  between  the  revision 
of  the  national  reach  cap  pursuant  to  the 
Telecom  Act,  and  a  Commission 
decision  on  the  UHF  discount,  and 
which  complied  with  the  35  percent 
reach  cap  only  by  virtue  of  the  UHF 
discount,  would  be  subject  to  our 
eventual  decision  on  the  discoimt.  This 
has  remained  the  case  during  the 
pendancy  of  the  instant  proceeding  and 
we  will  continue  to  follow  this  policy 
until  such  time  as  the  UHF  discoimt  is 
modified  or  eliminated. 

B.  Local  Radio  Ownership  Rules 

1.  Regulatory  History 

30.  In  1996,  the  Commission  amended 
the  local  radio  ownership  rules  to 
conform  to  provisions  in  section  202(b) 
of  the  Telecommunications  Act  of  1996. 
Section  73.3555(a)(1)  of  the 
Commission's  rules  (47  CFR 
73.3555(a)(1) )  sets  forth  the  current 
local  radio  ownership  rules.  These  rules 
currently  allow:  (1)  Combinations  of  up 
to  8  commercial  radio  stations,  not  more 
than  5  of  which  are  in  the  same  service 
(AM  or  FM),  in  markets  with  45  or  more 
commercial  radio  stations;  (2) 
combinations  of  up  to  7  commercial 
radio  stations,  not  more  than  4  of  which 
are  in  the  same  service,  in  markets  with 
between  30  and  44  conmiercial  radio 
stations;  (3)  combinations  of  up  to  6 
commercial  radio  stations,  not  more 
than  4  of  which  are  in  the  same  service, 
in  markets  with  between  15  and  29 
commercial  radio  stations;  (4) 
combinations  of  up  to  5  commercial 
radio  stations,  not  more  than  3  of  which 
are  in  the  same  service,  if  no  party 
controls  more  than  50  per  cent  of  the 
stations  in  the  radio  market,  in  radio 
markets  with  14  or  fewer  commercial 
radio  stations. 

31.  In  1938,  the  Commission  adopted 
a  strong  presumption  against  granting 
radio  licenses  that  would  create 
duopolies  (i.e.,  common  ownership  of 
more  than  one  station  in  the  same 


service  in  a  particular  community) 
based  largely  on  the  principle  of 
"diversification  of  service."  In  the  early 
1940s  this  presumption  against  duopoly 
ownership  became  an  absolute 
prohibition  when  the  Commission  (1) 
adopted  rules  governing  commercial  FM 
service  and  (2)  prohibited  the  licensing 
of  two  AM  stations  in  the  same  area  to 
a  single  network.  The  AM  rule  barred 
overlap  of  AM  stations  where  a 
"substantial  portion  of  the  applicant's 
existing  station's  primary  service  area" 
would  receive  service  from  the  station 
in  question,  except  upon  a  showing  that 
the  public  interest  would  be  served 
through  such  multiple  ownership;  and 
the  FM  rule  prohibited  the  licensing  of 
a  new  station  which  would  serve 
"substantially  the  same  area"  as  another 
station  owned  or  operated  by  the  same 
licensee.  The  Commission  explained 
that  the  radio  duopoly  rules  sought  to 
promote  economic  competition  and 
diversity  of  progranmiing  viewpoints 
through  station-ownership  diversity. 

32.  In  1964,  the  Commission 
abandoned  its  case-by-case  adjudication 
approach  and  barred  common 
ownership  of  radio  stations  when  the 
predicted  1  mV/m  contours  of  the 
stations  overlapped.  In  adopting  the 
rule,  the  Cormnission  stated:  "When  two 
stations  in  the  same  broadcast  service 
are  close  enough  together  so  that  a 
substantial  number  of  people  can 
receive  both,  it  is  highly  desirable  to 
have  the  stations  owned  by  different 
people."  The  Commission  explained 
that  this  objective  flowed  logically  from 
two  basic  principles  underlying  the 
multiple  ownership  rules. 

First,  in  a  system  of  broadcasting  based 
upon  free  competition,  it  is  more 
reasonable  to  assimie  that  stations 
owned  by  different  people  will  compete 
with  each  other,  for  the  same  audience 
and  advertisers,  than  stations  under  the 
control  of  a  single  person  or  group. 
Second,  the  greater  the  diversity  of 
ownership  in  a  particular  area,  the  less 
chance  there  is  that  a  single  person  or 
group  can  have  an  inordinate  effect,  in 
a  political,  editorial,  or  similar 
programming  sense,  on  public  opinion 
at  the  regional  level. 
The  Commission  concluded  that  the 
rules  were  based  upon  the  view  of  the 
First  Amendment  to  the  Constitution 
articulated  by  the  Supreme  Court  in  the 
Associated  Press  case — i.e.,  a  notion  that 
the  Amendment  "rests  on  the 
assumption  that  the  widest  possible 
dissemination  of  information  from 
diverse  and  antagonistic  sources  is 
essential  to  the  welfare  of  the  public." 

33.  In  1988,  the  Commission  replaced 
the  1  mV/m  contour-overlap  duopoly 


standard,  which  prohibited  the  conmion 
ownership  of  stations  with  overlapping 
1  mV/m  signal  contours,  with  a  more 
relaxed  "principal  city"  contour-overlap 
standard  that  prohibited  common 
ownership  of  AM  stations  when  the 
predicted  5  mV/m  contours  overlapped 
and  common  ownership  of  FM  stations 
when  the  predicted  3.16  mV/m  contours 
overlapped.  As  such,  the  rule  prohibited 
combinations  of  2  AM  or  2  FM  stations 
in  the  same  "principal  city  "  but 
permitted  AM/FM  combinations  within 
the  same  community.  The  Commission 
explained  that  efficiencies  of  common 
ownership  might  be  realized  by 
allowing  radio  broadcasters  to  own  two 
or  more  radio  stations  in  the  same 
geographic  area,  although  not  in  the 
same  principal  city.  The  Commission 
also  explained  that  the  goals  of  the 
duopoly  rule  remained  the  same:  to 
promote  economic  competition  and 
diversity  of  programming  and 
viewpoints  through  local  ownership 
diversity.  The  Commission  noted  a 
changed  marketplace,  with  an  increased 
number  of  broadcast  stations,  the 
introduction  of  new  services  and 
technologies,  and  the  abundance  of 
competition  in  local  markets,  as  the 
compelling  reasons  to  relax  the  local 
ownership  regulation. 

34.  In  1992,  the  Commission  again 
cited  changed  economic  conditions  in 
radio  markets  as  a  basis  for  further 
relaxing  the  local  radio  ownership  rules. 
Specifically,  the  Commission  permitted 
combinations  of  up  to  (i)  3  AM  and  3 
FM  in  markets  with  40  or  more  stations, 
(ii)  3  AM  and  2  FM  in  markets  with  30 
to  39  stations,  (iii)  2  AM  and  2  FM  in 
markets  with  15  to  29  stations  and  (iv) 
3  stations  (with  no  more  than  2  in  the 
same  service)  in  markets  with  14  or 
fewer  stations.  The  Commission  based 
the  count  of  radio  stations  on  the 
number  of  commercial  radio  stations 
meeting  minimum  audience  survey 
reporting  standards  within  an  Arbitron 
designated  radio  metro  market,  or  on 
overlapping  principal  community 
contours  outside  designated  radio 
markets.  Under  cases  (i)-(iii), 
combinations  were  permitted  if  the 
combined  audience  share  did  not 
exceed  25  percent.  In  case  (iv),  the 
combination  was  permitted  if  it  would 
not  result  in  a  single  party  controlling 
50  percent  or  more  of  the  stations  in  the 
market.  The  Commission  noted  growth 
in  the  number  of  radio  stations  and 
increased  competition  from  non-radio 
outlets  such  as  cable  and  MTV.  The 
Commission  noted  that  stations  faced 
declining  growth  in  radio  revenues  and 
concluded  that  economic  circumstances 
threatened  radio's  ability  to  serve  the 
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public  interest.  The  Commissioo 
•explained  that  consolidation  within  the 
industn-  would  allow  radio  broadcasters 
to  realize  economies  of  scale  that  would 
then  generate  greater  programming 
investment  and  increase  radio  stations' 
competitiveness  In  response  to 
petitions  for  reconsideration,  the 
Commission  moderated  the  relaxation  of 
its  rules  permitting  combinations  of  up 
to  (i)  2  AM/2  FM  in  markets  with  15  or 
more  stations,  if  the  combined  audience 
share  did  not  exceed  25  percent;  and  (ii) 
3  stations  in  markets  of  14  or  fewer 
stations,  with  no  more  than  2  in  the 
same  service,  if  the  combination  would 
not  control  50  percent  or  more  of  the 
stations  in  the  market.  The  Commission 
decided  to  count  radio  stations  with 
reference  to  a  contour  overlap  standard 
in  all  situations,  not  just  those  outside 
of  Arbitron  designated  radio  markets. 
Thus,  the  Commission  defined  the  radio 
market  "as  that  area  encompassed  by 
the  principal  community  contours 
*   *   *  of  the  mutually  overlapping 
stations  proposing  to  have  common 
ownership  The  number  of  stations  in 
the  market  will  be  determined  based  on 
the  principal  community  contours  of  all 
commercial  stations  whose  principal 
community  contours  overlap  or 
intersect  the  principal  community 
contours  of  the  commonly-owned  and 
mutually  overlapping  stations."  The 
Commission  concluded  "that  adopting 
more  moderate  increases  *   *   *  in  the 
permissible  level  of  station  ownership 
in  certain  local  markets  at  this  time  will 
provide  necessary'  relief  while  enabling 
us  to  monitor  marketplace 
developments  as  they  unfold." 

35.  Pursuant  to  the 
Telecommunications  Act  of  1996,  the 
Commission  further  relaxed  its  local 
radio  ownership  rules  in  March  1996,  as 
set  forth.  The  Commission  did  not 
change  from  its  1992  reconsideration 
decision,  however,  how  it  defined  the 
relevant  radio  market  or  which  stations 
It  counted. 

36.  In  our  biennial  review  NOI,  we 
asked  for  comment  on  how  the 
relaxation  of  local  radio  ownership  rules 
under  the  Telecom  Act  has  impacted 
competition,  diversity  and  economic 
efficiencies  within  local  radio  markets. 
We  noted  that  since  the  passage  of  the 
Telecom  Act.  the  radio  industn,'  has 
experienced  an  ongoing  trend  towards 
increasing  ownership  concentration, 
both  in  terms  of  local  and  national  radio 
markets;  although  the  number  of  radio 
stations  has  increased,  the  number  of 
owners  has  decreased.  The  NOI  asked 
for  comment  on  whether  this  trend  has 
had  a  significant  impact  on  local  market 
competition  among  radio  stations,  and 
with  other  local  media  outlets,  in  terms 


of  the  program  delivery  and  local 
advertising  markets.  The  NO/ also  asked 
for  comment  on  whether  radio 
ownership  concentration  has  had  a 
significant  influence  over  the  expression 
of  viewpoint  diversity  and  the  level  of 
news  coverage  within  local  radio 
markets.  We  noted  in  the  NOI  that  the 
NTIA's  1997  annual  report  on 
minorities  and  broadcasting  showed 
that  there  has  been  a  drop  in  the  number 
of  minority-owned  broadcast  stations, 
and  sought  comment  on  the  relationship 
between  our  ownership  limits  and  the 
opportunities  for  minority  and  female 
broadcast  station  ownership.  In 
addition,  the  NOI  sought  comment  on 
whether  our  current  counting  method 
for  purposes  of  applying  the  local  radio 
owTiership  rules  should  be  modified  to 
more  realistically  account  for  the 
number  of  stations  in  a  radio  market. 

2.  Comments 

37.  Commenters  were  divided  on 
whether  the  current  local  radio 
ov^Tiership  rules,  mandated  by  the 
Telecommunications  Act.  have 
produced  positive  or  negative  results. 
Commenters  concerned  about  the  effects 
of  the  rules  on  the  marketplace  ask  the 
Commission  to  maintain  or  strengthen, 
the  current  rules. 

38.  Other  commenters,  however, 
rejoin  that  consolidation  was  the  intent 
behind  deregulation  of  local  radio 
ownership  restrictions,  and  that  any 
resulting  problems  that  may  arise  with 
market  power  should  be  left  to  antitrust 
authorities. 

39.  Commenters  also  differed  on  the 
Commission's  methodology  for  counting 
stations  in  determining  compliance  with 
the  owTiership  rules.  Commenters  such 
as  Air  Virginia,  Americans  for  Radio 
Diversity  (ARD),  Greater  Media,  Inc.. 
Press  Communications,  LLC,  and  Gross 
Communications  Corporation  argue  that 
too  many  stations  are  counted  luider  the 
Commission's  current  methodology. 
These  commenters  proposed  to  use  an 
Arbitron  or  other  rating  service  market 
definition,  taking  into  account  listener 
audience  and  station  power,  and  to 
include  only  those  stations  that  place  a 
ImV/m  (FM)  or  2  mV/m  (AM)  primary 
service  contour  over  the  furthest  city 
limit  of  the  market's  principal  city,  or 
using  Department  of  Commerce  MSA 
definitions  in  place  of  Arbitron. 

40.  In  contrast,  some  commenting 
parties  urged  the  Commission  to  retain, 
or  even  expand,  its  current  radio  market 
definition  and  station  count  method. 

3.  Discussion 

41.  Overview.  We  conclude  that  our 
current  local  radio  ownership  rules,  as 
mandated  by  the  Telecommunications 


Act  of  1996,  generally  continue  to  serve 
the  public  interest.  The  longstanding 
goal  of  the  Commission's  local  radio 
ownership  restrictions  has  been  to 
promote  competition  and  viewpoint 
diversity  within  local  radio  markets. 
While  some  commenters  argued  that 
consolidation  has  had  a  positive  impact 
on  the  economic  viability  of  the  radio 
industry,  in  terms  of  improved  station 
profitability  and  increased  value  of 
radio  ownership,  and  has  also  yielded 
potential  benefits  for  both  the  listening 
public  and  advertisers,  others  raised 
significant  concerns  about  the  impact  of 
radio  ownership  consolidation  on  both 
our  competition  and  diversity  goals. 

42.  We  recognize  that  the  industry  has 
undergone  significant  consolidation 
since  1996.  Moreover,  we  expect  further 
consolidation  as  a  result  of  our  recent 
ownership  decisions  relaxing  the 
television  duopoly  and  one-to-a-market 
rules.  We  intend  to  monitor  the 
consolidation  and  gather  information 
regarding  the  overall  impact  on 
competition  and  diversity.  As  discussed 
more  fully  below,  although  we  will 
maintain  o\ir  current  local  radio 
ownership  rules  for  the  time  being,  we 
are  persuaded  that  further  proceedings 
are  warranted  to  address  certain 
definitional  and  methodological  issues 
affecting  our  local  radio  owTiership 
rules.  Specifically,  we  will  commence  a 
proceeding  to  seek  comment  on 
alternative  means  of  defining  radio 
markets  and  alternative  methods  of 
calculating  the  total  number  of  stations 
"in  a  market"  and  the  number  owned  by 
a  particular  party  in  a  market  to  correct 
anomalies  in  our  current  methodology. 
We  believe  that  proceeding  will  lead  to 
rules  and  procedures  that  will  be  easier 
to  apply,  provide  more  certainty  for 
entities  contemplating  acquisitions,  and 
result  in  a  more  rational  and  consistent 
application  of  our  multiple  ownership 
limits. 

43.  Competition.  Relaxation  of  the 
ownership  limits  under  the  Telecom  Act 
has  produced  financial  benefits  for  the 
broadcast  radio  industrv'.  Financial  data 
indicate  that  the  industry  has  made 
significant  gains  since  passage  of  the 
Telecom  Act.  For  the  industry  as  a 
whole,  station  profitability  has 
increased  and  station  values  have 
reached  new  heights.  However,  it  is  not 
clear  whether  these  gains  are  the  result 
of  greater  efficiencies,  enhanced  market 
power,  or  both. 

44.  We  are  concerned  that  increasing 
consolidation  may  be  having  adverse 
effects  on  competition,  especially  in  the 
local  radio  advertising  market.  Current 
data  show  that  in  85  out  of  a  total  of  270 
Arbitron  radio  markets,  two  entities 
already  control  more  than  80%  of 
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advertising  revenue;  in  143  markets  two 
entities  control  more  than  70  percent  of 
such.  We  recognize  that  many 
advertisers  consider  alternative  media  to 
be  good  substitutes  for  radio  advertising. 
However,  the  Department  of  Justice 
(DOJ)  has  concluded  that  there  are  a 
significant  number  of  advertisers  that  do 
not.  In  distinguishing  radio  advertising 
as  a  distinct  market  from  that  of 
television  and  newspaper  advertising, 
the  DOJ  explains  that  (1)  radio 
advertising  is  unique  in  reaching  a 
mobile  broadcast  audience;  (2)  radio  has 
a  greater  ability  to  target  particular 
audience  segments;  and  (3)  radio  can  be 
more  cost  effective  and  more  flexible  in 
responding  to  changes  in  local 
advertising  conditions.  Additionally,  as 
we  noted  in  our  recent  TV  Ownership 
Order,  "(a]  recent  econometric  study 
finds  that  other  advertising  media  are 
not  good  substitutes  for  radio 
advertising  and  that  radio  advertising 
probably  constitutes  a  separate  antitrust 
market."  Thus,  for  certain  advertisers, 
newspapers,  cable,  and  broadcast 
television  stations  do  not  constitute  an 
effective  substitute  for  radio  stations. 
For  these  advertisers,  the  consolidation 
of  local  radio  markets  may  raise 
significant  competitive  concerns. 

45.  Diversity.  Consolidation  of  radio 
stations  under  group  ownership  might 
allow  owners  to  increase  investment  in 
news  coverage,  through  the  acquisition 
of  more  sophisticated  news  coverage 
equipment  and  by  maintaining  larger, 
more  efficient  news  staffs.  Some 
commenters  thus  suggest  that 
ownership  concentration  has  fostered 
viewpoint  diversity.  For  example, 
Fuller-Jeffrey  Broadcasting  Companies, 
Inc.  believes  that  viewpoint  diversity  is 
"alive  and  well,"  and  that  pre-Telecom 
Act  ownership  limits  had  placed  a 
severe  economic  strain  on  small  to 
medium-sized  companies.  It  also 
believes  that  the  present  level  of 
consolidation  should  allow  the  radio 
industry  to  enjoy  imprecedented 
success  and  stability,  which  will  allow 
it  to  better  contribute  to  the  public 
interest.  One  impact  of  consolidation,  it 
argues,  has  been  to  reduce  unnecessary 
format  duplication  and  to  minimize 
audience  overlap.  Commenters  such  as 
NAB  assert  that  the  Commission  should 
look  at  all  media,  including  television, 
radio,  cable,  DBS,  Internet  and 
newspapers,  along  with  smaller  services 
such  as  MMDS  and  SMATV,  when 
judging  program  diversity.  NAB  also 
finds  that  group  owners  do  not  impose 
thefr  views  on  audiences. 

46.  The  scale  and  scope  efficiencies 
discussed  above  might  in  part  arise  from 
the  consolidation  of  news  coverage  at 
commonly-owned  stations,  leading  to  a 


lessening  of  viewpoint  diversity  and  to 
a  smaller  local  market  for  news  talent. 
If  this  were  the  case,  this  would  conflict 
with  the  longstanding  intent  of  the  radio 
multiple  ownership  rules  to  promote 
viewpoint  diversity  through 
independently  owned  local  stations. 
Viewpoint  diversity  has  traditionally 
been  viewed  in  terms  of  the  number  of 
independent  viewpoints  expressed  in 
local  markets,  in  which  case  ownership 
consolidation  could  have  a  negative 
impact  on  both  viewpoint  and  source 
diversity.  A  related  concern  is  that  even 
without  the  loss  of  news  staffs, 
viewpoint  expression  might  become 
homogenized  within  a  commonly 
owned  group  of  radio  stations  as  a  result 
of  the  sharing  of  common  news  facilities 
and  a  common  corporate  culture. 

47.  Several  commenters  lend  support 
to  these  notions.  Air  Virginia  notes  a 
trend  by  large  group-owned  stations 
towards  less  news  and  public  affairs  and 
more  revenue-generating  entertaiiunent 
programming,  particularly  with  local 
marketing  agreements  ("LMAs"). 
Americans  for  Radio  Diversity  (ARD) 
believes  that  independent  broadcasters 
are  more  likely  to  provide  diverse  and 
unbiased  programming,  and  that  group 
owners  tend  to  ignore  public  service  to 
demographic  groups  deemed  to  be  small 
or  unprofitable,  which  often  impacts 
minorities  and  those  of  lower  economic 
status.  CME  believes  that  consolidation 
has  led  to  reduced  public-affairs  and 
local-news  programming,  since  group 
owners  increasingly  use  syndicated 
programming  and  out-sourcing  to 
produce  news  and  public  affairs 
programs,  often  with  the  same 
production  compjmy  as  is  used  by 
competitors.  It  reports  that,  for  example, 
Metro  Networks  Inc.,  a  Houston-based 
company,  provides  all  of  the  news 
programming  to  10  Washington,  D.C., 
radio  stations.  Metro,  it  states,  is  one  of 
the  fastest  growing  companies  in  the 
United  States  and  its  growth,  according 
to  one  of  its  executives,  has  been  due  to 
the  "out-sourcing"  his  company  has 
found  at  many  radio  stations.  Similarly, 
CME  reports  that  Capstar  Broadcasting 
uses  ten  aiuiouncers  based  in  Austin, 
Texas,  to  record  all  between-song  breaks 
and  weather  and  traffic  breaks  for  37  of 
its  stations  in  Texas,  Arkansas  and 
Louisiana. 

48.  In  view  of  the  large-scale 
consolidation  in  the  radio  industry,  we 
believe  that  the  existing  local  radio 
ownership  limitations  remain  necessary 
to  prevent  further  diminution  of 
competition  and  diversity  in  the  radio 
industry.  It  appears  that  while  there 
may  have  been  a  number  of  salutary 
effects  flowing  from  the  consolidation 
that  has  taken  place  since  1996,  largely 


in  financial  strength  and  enhanced 
efficiencies,  it  cannot  be  said  that 
consolidation  has  enhanced  competition 
or  diversity,  and,  indeed,  may  be  having 
the  opposite  effect.  There  ciurently  are 
himdreds  of  fewer  licensees  than  there 
were  four  years  ago  and,  in  many 
communities,  far  fewer  radio  licensees 
compete  against  each  other. 

49.  Oiu-  competition  and  diversity 
concerns  outlined  above  lead  us  to 
conclude  that  the  local  radio  ownership 
rules  should  not  be  further  relaxed  at 
this  time.  The  industry  is  still  adapting 
to  the  substsmtial  relaxation  of  local 
ownership  rules  that  followed 
enactment  of  the  1996  Act,  and  we 
expect  consolidation  to  continue  under 
our  cmrent  owTiership  limits.  While 
some  commenters  argue  that  we  should 
tighten  the  ownership  limits,  we  do  not 
believe  this  appropriate  given  that 
Congress  directed  the  Commission  to 
adopt  these  limits  in  1996. 

50.  Market  Definition  and  Counting 
Methodology.  Although  we  have 
decided  to  retain  our  ownership  rule, 
our  experience  in  administering  the  rule 
since  its  implementation  in  1996 
suggests  several  concerns  that  should  be 
addressed,  including  our  method  of 
defining  markets,  counting  the  number 
of  stations  within  them  and  counting 
the  number  of  stations  owned  by  a  party 
in  a  radio  market.  These  definitions  and 
methodologies  may  be  imdermining 
Congress'  intent  in  adopting  the  1996 
Act. 

51.  Our  definition  of  a  radio  market 
and  our  method  for  counting  the 
number  of  stations  in  a  market  were 
adopted  in  1992.  These  were  not  altered 
when  we  amended  oiu  rules  to 
implement  section  202  of  the  1996  Act. 
To  evaluate  whether  a  proposed 
transaction  complies  with  our 
ownership  rules,  we  first  determine  the 
boundaries  of  each  market  created  by 
the  transaction.  A  transaction  may 
create  more  than  one  radio  market.  Our 
rules  define  a  radio  market  as  the  "area 
encompassed  by  the  principal 
community  contours  (i.e.,  predicted  or 
measured  5  mV/m  for  AM  stations  and 
predicted  3.16  mV/m  contour  for  FM 
stations)  of  the  mutually  overlapping 
stations  proposed  to  have  common 
ownership."  Thus,  we  look  to  all 
stations  that  will  be  commonly  owned 
after  the  proposed  transaction  is 
consujnmated  and  group  these  stations 
into  "markets"  based  on  which  stations 
have  mutually  overlapping  signal 
contours.  A  market  is  defined  as  the 
area  within  the  combined  contours  of 
the  stations  to  be  conunonly  owned  that 
have  a  common  overlap.  For  example, 
suppose  an  applicant  proposes  to  own 
stations  A,  B,  C  and  D.  The  contours  of 
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stations  A,  B  and  C  each  overlap  the 
contours  of  the  other  two  stations — that 
is,  there  is  some  area  which  the 
contours  of  all  three  stations  have  in 
common.  Station  D,  on  the  other  hand, 
overlaps  the  principal  community 
contour  of  station  A,  but  not  those  of 
stations  B  or  C.  Under  our  ciurent 
definitions,  the  area  encompassed  by 
the  combined  contoius  of  stations  A,  B 
and  C  form  one  "market"  and  the  area 
within  the  combined  contours  of 
stations  A  and  D  form  another  market. 
This  example  assumes  that  stations  A 
and  D  are  same-service  stations,  and 
that  at  least  one  other  station,  B  or  C,  is 
also  in  the  same  service  as  station  A. 

52.  To  determine  the  total  number  of 
stations  "in  the  market,"  as  defined 
above,  we  count  all  stations  whose 
principal  commiuiity  contours  overlap 
the  principal  community  contour  of  any 
one  or  more  of  the  stations  whose 
contours  define  the  market.  Thus,  in  the 
market  formed  by  the  contoiu-s  of 
stations  A,  B  and  C,  any  station  whose 
contour  overlapped  the  contour  of  A,  B 
or  C  would  be  counted  as  "in  the 
market."  We  use  a  different 
methodology,  however,  to  determine  the 
number  of  stations  that  any  single  entity 
is  deemed  to  own  in  a  given  market.  For 
this  purpose,  we  only  count  those 
stations  whose  principal  community 
contours  overlap  the  common  overlap 
area  of  all  of  the  stations  whose 
contoiu-s  define  the  market.  Thus,  a 
station  owned  by  the  applicant  that  is 
counted  as  being  "in  the  market" 
because  its  contour  overlaps  the  contour 
of  at  least  one  of  the  stations  that  create 
the  market  will  not  be  counted  as  a 
station  owned  by  the  applicant  in  the 
market  unless  its  contour  overlaps  the 
area  which  the  contours  of  all  of  the 
stations  that  define  the  market  have  in 
common.  Referring  to  our  example  of 
the  market  formed  by  the  contours  of 
stations  A,  B  and  C,  station  D  would  be 
counted  as  "in  the  market"  because  its 
contoiu  overlaps  the  contour  of  station 
A.  But,  station  D  would  not  be  counted 
as  a  station  owned  by  the  applicant  in 
the  ABC  market  because  station  D's 
contour  does  not  also  overlap  the 
contours  of  stations  B  and  C.  In  short, 
the  applicant's  ownership  of  station  D 
would  not  be  counted  against  it  in 
determining  compliance  with  the 
ownership  cap  in  the  ABC  market. 

53.  These  definitions  and 
methodologies  may  be  producing 
unintended  results  that  are  contrary  to 
Congress'  intent.  In  the  1996  Act, 
Congress  directed  us  to  adopt  radio 
ownership  limits  that  increase  as  the 
size  of  the  market  increases.  Implicit  in 
Congress"  statutory  directive  is:  (1)  a 
rational  definition  of  radio  "market" 


that  reflects  the  number  of  stations  to 
which  listeners  in  a  particular 
community  actually  have  access;  and  (2) 
a  consistent  definition  of  radio  market 
when  counting  the  number  of  stations  in 
a  market  and  when  counting  the  number 
of  stations  an  entity  owns  within  that 
market. 

54.  The  Commission's  current  policies 
raise  concerns  on  both  coimts.  First,  the 
Commission's  use  of  overlapping  signal 
contours  to  assess  the  number  of 
stations  in  the  market  can  produce 
uiu^alistic  results.  For  example,  in  a 
recent  case  in  Wichita,  Kansas,  a  24- 
station  market  according  to  the 
conunercial  Arbitron  rating  service,  the 
contour  overlap  approach  counted  52 
radio  stations  in  the  market,  including 
several  Oklahoma  stations  whose 
signals  did  not  even  reach  Kansas.  In 
other  contexts,  such  as  our  television 
duopoly  and  one-to-a-market  rules,  we 
recently  opted  for  market  definitions 
based  on  conunercial  reality — as 
measiured  by  ratings  services  like 
Arbitron  and  Nielsen — rather  than 
contour  overlaps.  In  changing  oui 
duopoly  rule  from  a  contour-based 
restriction  to  a  DMA-based  restriction, 
we  stated  that  the  DMAs  "are  a  better 
measure  of  actual  television  vievnng 
patterns,  and  thus  serve  as  a  good 
measure  of  the  economic  marketplace  in 
which  broadcasters,  program  suppliers 
and  advertisers  buy  and  sell  their 
services  and  products."  We  believe  that 
the  same  reasoning  could  apply  to  radio 
markets.  Arbitron  markets  reflect  the 
number  of  stations  that  actually  target 
listeners  in  a  particular  community 
because  they  are  the  listeners  that 
advertisers  pay  to  reach.  We  will  issue 
an  NPRM  seeking  comment  on  whether 
Arbitron  markets  (or  a  proxy  in  non- 
Arbitron  areas)  would  be  a  more 
accurate  measure  of  marketplace  reality 
than  our  current  approach. 

55.  Second,  our  current  methodology 
for  counting  the  number  of  stations  a 
party  owns  in  a  market  may  result,  as 
in  the  example  discussed  above,  in  a 
station  being  counted  in  the  market  for 
purposes  of  establishing  the  number  of 
stations  in  the  market  but  not  being 
counted  against  a  licensee's  cap  on  the 
number  of  stations  it  may  own  in  that 
market.  In  one  case,  this  would  have  led 
to  a  party  being  permitted,  in  effect,  to 
own  three  stations  in  a  four-station 
market  because  ovu  method  of  counting 
the  stations  it  owned  in  the  market 
excluded  one  of  its  stations.  See  In  re 
Application  of  Pine  Bluff  Radio,  Inc.,  14 
FCC  Red  6594  (1999).  In  Pine  Bluff,  a 
station  that  was  logically  in  a  market  in 
terms  of  listenership  and  advertiser 
support,  and,  in  fact,  was  counted  for 
piuposes  of  determining  the  total 


number  of  stations  in  that  market  was 
not  coimted  against  a  party's  ownership 
cap  in  that  market  because  its  principal 
city  contoiu  did  not  overlap  the 
principal  commiuiity  contours  of  all 
stations  that  defined  the  market.  In  the 
1996  Act,  Congress  provided  that  in 
markets  with  14  or  fewer  commercial 
radio  stations  a  party  may  own  up  to 
five  commercial  radio  stations,  but 
"may  not  own,  operate,  or  control  more 
than  50  percent  of  the  stations  in  such 
market."  (Section  202(b)(1)(D)  of  the 
Telecommunications  Act  of  1996.)  Yet, 
in  Pine  Bluff,  application  of  our 
established  policies  led  to  one  party 
owning  three  stations  in  what  could 
reasonably  be  considered  a  four-station 
market.  In  Pine  Bluff  we  recognized  that 
this  may  appear  to  be  an  anomalous 
result  but  pointed  out  that  it  was 
produced  by  a  methodology  that  had 
been  consistently  utilized  since  1992 
and  that  subsequent  even'    in  the 
market  had  rendered  har  aiess  the 
impact  of  this  anomaly  in  that  case. 

56.  This  shifting  market  definition 
appears  illogical  and  contrary  to 
Congress'  intent.  For  instance,  in  the 
1996  Act,  Congress  provided  that: 

[Iln  a  radio  market  with  14  or  fewer 
commercial  radio  stations,  a  party  may 
own,  operate,  or  control  up  to  5 
commercial  radio  stations,  not  more  than 
3  of  which  are  in  the  same  service  (AM 
or  FM),  except  that  a  party  may  not  own, 
operate,  or  control  more  than  50  percent 
of  the  stations  in  such  moHcet. 

Thus,  the  plain  language  of  the  statute 
seems  to  require  us  to  look  at  the  same 
market — i.e.,  to  use  the  same  definition 
of  "market" — when  determining  the 
number  of  radio  stations  in  the  market 
and  when  counting  the  number  of 
stations  that  an  entity  ownns,  operates,  or 
controls  vtrithin  that  market.  As  a  logical 
matter,  if  a  station  has  sufficient 
presence  that  it  should  be  counted  as 
contributing  to  the  niunber  of  stations 
"in  the  market,"  it  seems  appropriate  to 
count  it  as  being  "in  the  market"  for 
purposes  of  calculating  the  ownership 
cap. 

57.  We  tentatively  conclude  that  our 
definitions  and  methodologies  in  this 
area  may  be  having  effects  inconsistent 
with  what  Congress  intended.  In 
addition,  they  may  be  luidermining  the 
legitimate  expectations  of  broadcasters, 
advertisers  and  the  public  as  to  the  size 
of  their  market,  the  number  of  stations 
in  their  market,  and  the  number  of 
stations  that  can  be  owned  by  an 
individual  party  in  that  market.  To 
consider  appropriate  changes  to  our 
rules,  we  will  issue  an  NPRM  soliciting 
comment  on  proposed  modifications  of 
oiu-  rules  in  this  area. 


C.  Dual  Network  Rule 

1.  Regulatory  History 

58.  Section  73.658(g)  (47  CFR 
73.658(g))  sets  forth  the  Commission's 
current  dual  network  rule.  It  directly 
reflects  the  provisions  of  section  202(e) 
of  the  Telecom  Act,  which  permits  a 
television  broadcast  station  to  afBliate 
with  a  person  or  entity  that  maintains 
two  or  more  networks  of  television 
broadcast  stations  unless  such  networks 
are  composed  of:  (1)  Two  or  more 
persons  or  entities  that  were  "networks" 
on  the  date  the  Telecom  Act  was 
enacted;  or  (2)  any  such  network  and  an 
English-language  program  distribution 
service  that  on  the  date  of  the  Telecom 
Act's  enactment  provided  4  or  more 
hours  of  programming  per  week  on  a 
national  basis  pursuant  to  network 
affiliation  arrangements  with  local 
television  broadcast  stations  in  markets 
reaching  more  than  75  percent  of 
television  households.  The  Conference 
Report  identified  with  precision  the 
networks  to  which  these  definitions 
were  to  apply.  It  stated  that  the 
Commission  was  being  directed  to 
revise  its  dual  network  rule, 

to  permit  a  television  station  to  affiliate  with 
a  person  or  entity  that  maintains  two  or  more 
networks  unless  such  dual  or  multiple 
networks  are  composed  of  (1)  two  or  more  of 
the  four  existing  networks  (ABC,  CBS,  NBC. 
Fox)  or,  (2)  any  of  the  four  existing  networks 
and  one  of  the  two  emerging  networks 
(WBTN,  UPN).  The  conferees  do  not  intend 
these  limitations  to  apply  if  such  networks 
are  not  operated  simultaneously,  or  if  there 
is  no  substantial  overlap  in  the  territory 
served  by  the  group  of  stations  comprising 
each  such  networks. 

59.  The  Commission  first  adopted  a 
dual  network  rule  for  broadcast  radio 
networks  in  1941  following  an 
investigation  to  determine  whether  the 
public  interest  required  "special 
regulations"  for  radio  stations  engaged 
in  chciin  or  other  broadcasting.  The  rule 
provided  that  no  license  would  be 
issued  to  a  broadcast  station  affiliated 
with  a  network  organization  that 
maintained  more  than  one  broadcast 
network.  The  Commission  extended  the 
dual  network  rule  to  television  networks 
in  1946.  The  Conunission  believed  that 
permitting  an  entity  to  operate  more 
than  one  network  might  preclude  new 
networks  from  developing  and 
affiliating  with  desirable  stations 
because  those  stations  might  already  be 
tied  up  by  the  more  powerful  network 
entity.  In  addition,  the  Commission 
expressed  concern  that  dual  networking 
could  give  a  network  too  much  market 
power.  The  dual  network  prohibition, 
therefore,  was  intended  to  remove 
barriers  that  would  inhibit  the 


development  of  new  networks,  as  well 
to  serve  the  Commission's  more  general 
diversity  and  competition  goals.  The 
dual  network  rule  for  broadcast 
television  remained  unchanged  until 
1996,  when  the  Commission  amended 
the  rule,  as  noted  above,  to  conform 
with  the  provisions  in  Section  202(e)  of 
the  Telecom  Act. 

2.  Comments 

60.  Four  parties  (ABC,  CBS,  Paxson 
and  WB)  submitted  comments  regarding 
the  dual  network  rule;  all  favored 
repeal.  These  four  broadcast  networks 
argue  that  the  rule  constrains  their 
ability  to  restructure  and  achieve 
efficiencies  of  common  ownership. 
They  also  argue  that  antitrust 
enforcement  would  be  sufficient  to 
address  any  anticompetitive  concerns 
that  might  arise  in  the  absence  of  the 
dual  network  rule. 

3.  Discussion 

61.  The  current  dual  network  rule 
differs  markedly  from  the  dual  network 
rule  that  remained  unchanged  fi-om 
1946  to  1996.  The  latter  prohibited  a 
broadcast  station  from  affiliating  with  a 
network  organization  that  maintained 
more  than  one  broadcast  network.  In 
contrast,  the  current  rule  effectively 
permits  a  broadcast  station  to  affiliate 
with  a  network  organization  that 
maintains  more  than  one  broadcast 
network,  unless  such  networks  are 
created  by  a  merger  between  ABC,  CBS, 
Fox,  or  NBC,  or  a  merger  between  one 
of  these  foui  established  networks  and 
UPN  or  WB.  Thus,  the  current  rule 
supports  common  ownership  of 
multiple  broadcast  networks  created 
through  internal  growth  and  new  entry, 
and  discourages  common  ownership  of 
multiple  broadcast  networks  created  by 
mergers  between  specific  network 
organizations. 

62.  Under  the  current  dual  network 
rule,  all  existing  network  organizations, 
and  all  new  network  organizations,  may 
create  and  maintain  multiple  broadcast 
networks.  There  are  no  limits  on  the 
number  of  broadcast  networks  that  may 
be  maintained  by  a  network 
organization,  or  the  number  of 
television  stations  that  may  affiliate 
with  a  network  organization.  As  such,  it 
is  theoretically  possible  for  a  network 
organization  with  sufficient 
programming  to  enter  into  affiliation 
agreements  with  every  broadcast 
television  station,  in  every  market,  and 
supply  all  of  their  programming.  The 
opportimity  to  create  and  maintain 
multiple  broadcast  networks  places 
broadcast  networks  on  more  equal 
footing  with  cable,  satellite  and  other 


multichsinnel  video  programming 
distributors. 

63.  While  the  dual  network  rule  gives 
all  network  organizations  the 
opportunity  to  pursue  any  economic 
efficiencies  that  may  arise  firom  the 
maintenance  of  multiple  broadcast 
networks,  it  restricts  the  maimer  in 
which  specific  network  organizations 
become  multiple  broadcast  networks. 
Specifically,  the  rule  permits  ABC,  CBS, 
Fox  and  NBC  to  develop  multiple 
broadcast  networks  by  (1)  creating  new 
broadcast  networks,  (2)  acquiring  new 
broadcast  networks  created  after  passage 
of  the  Telecom  Act,  and  (3)  acquiring 
video  networks  from  nonbroadcast 
media  (e.g.,  cable  or  satellite)  and 
moving  them  to  broadcast,  assuming 
they  could  find  additional  local  stations 
with  which  to  affiliate.  However,  the 
rule  prohibits  ABC,  CBS,  Fox,  and  NBC 
from  developing  multiple  broadcast 
networks  by  merging  with  one  another 
or  UPN  or  WB. 

64.  We  believe  that  the  rule  as  it 
applies  to  UPN  and  WB  may  no  longer 
be  necessary  in  the  public  interest. 
Accordingly,  we  will  adopt  an  NPRM 
seeking  comment  on  modifying  the 
dual-network  rule.  We  recognize  that 
program  production  and  broadcast 
networking  are  complementary  inputs 
with  economic  characteristics  (e.g..  large 
sunk  costs  and  large  transaction  costs) 
that  make  vertical  integration  desirable. 
Since  UPN  and  WB  are  nascent 
subsidiaries  of  large,  well-established 
program  producers,  a  merger  of  ABC  or 
CBS  or  Fox  or  NBC  with  UPN  or  WB 
may  be  characterized  as  a  merger  of  an 
established  broadcast  network  with  an 
established  program  producer.  We 
believe  that  allowing  such  mergers  may 
permit  realization  of  substantial 
economic  efficiencies  without  undue 
harm  to  oiu-  diversity  and  competition 
goals.  However,  because  we  are 
concerned  about  the  effect  of  such  a 
merger  on  our  diversity  goals,  that 
NPRM  seeks  comment  on  what,  if  any, 
safeguards  should  be  imposed  to  assure 
a  minimal  reduction  in  diversity 
assuming  we  alter  the  rule  in  some 
fashion. 

65.  We  do  not,  however,  believe  that, 
at  the  present  time,  the  dual  network 
rule  should  be  eliminated  in  its  entirety. 
While  there  may  be  some  economic 
efficiencies  associated  with  mergers 
between  established  broadcast 
networks,  we  believe  such  mergers 
would  raise  significant  competition  and 
diversity  concerns.  As  such,  our 
forthcoming  NPRM  concerning  the  dual 
network  rule  will  not  propose 
elimination  of  that  portion  of  the  rule 
that  prevents  mergers  between  ABC, 
CBS,  Fox,  and  NBC. 
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D.  Daily  Newspaper/Broadcast  Cross- 
Ownership  Rule 

1 .  Regulatory  History 

66.  Section  73.3555(d)  of  the 
Commission's  rules  sets  forth  the 
newspaper/broadcast  cross-ownership 
rule.  That  section  states: 

No  license  for  an  AM,  FM  or  TV  broadcast 
station  shall  be  granted  to  jiny  party 
{including  all  parties  under  conunon  control) 
if  such  party  directly  or  indirectly  owns, 
operates  or  controls  a  daily  newspaper  and 
the  grant  of  such  license  will  result  in:  (1) 
The  predicted  or  measured  2  mV/m  contour 
of  an  AM  station,  computed  in  accordance 
with  §  73.183  or  §  73.186,  encompassing  the 
entire  community  in  which  such  newspaper 
is  published;  or  (2)  The  predicted  1  mV/m 
contour  for  an  FM  station,  computed  in 
accordance  with  §  73.313.  encompassing  the 
entire  community  in  which  such  newspaper 
is  published;  or  (3)  The  Grade  A  contour  of 
a  TV  station,  computed  in  accordance  with 
§  73.684,  encompassing  the  enUre 
community  in  which  such  newspaper  is 
published. 

67.  The  Commission  adopted  the 
newspaper/broadcast  cross-ownership 
rule  in  1975.  Like  all  of  the 
Commission's  cross-ownership  and 
multiple  ownership  rules  in  the 
broadcast  context,  the  newspaper/ 
broadcast  cross-ownership  rule  rests  on 
"the  twin  goals  of  promoting  diversity 
nf  viewpoints  and  economic 
competition."  In  adopting  the  rule,  the 
Commission  made  clear  that  its 
diversity  goal  is  paramount;  sometimes 
competition  must  "yield  ...  to  the 
even  higher  goals  of  diversity  and  the 
delivery  of  quality  broadcasting  service 
to  the  American  people."  The 
Commission  explained  that 
diversification  of  ownership  promoted 
diversification  of  viewpoint  in  that  "it  is 
unrealistic  to  expect  true  diversity  from 
a  commonly  owned  station-newspaper 
combination.  The  divergence  of  their 
viewpoints  cannot  be  expected  to  be  the 
same  as  if  they  were  antagonistically 
run."  Thus,  the  Commission  determined 
that,  as  a  general  rule,  granting  a 
broadcast  license  to  an  entity  in  the 
same  community  in  which  the  entity 
also  publishes  a  newspaper  would  harm 
local  diversity,  and  should  be 
prohibited.  The  Commission  did  not 
foreclose,  however,  waiver  requests 
under  certain  circumstances,  although  it 
has  only  granted  three  waiver  requests 
on  a  permanent  basis.  (The 
circumstances  are:  (1)  where  there  is  an 
inability  to  dispose  of  an  interest  in 
order  to  conform  to  the  rules;  (2)  where 
the  only  sale  possible  is  at  an  artificially 
depressed  price;  (3)  where  separate 
ownership  and  operation  of  the 
newspaper  and  the  station  cannot  be 
supported  in  the  locality;  and  (4)  where. 


for  whatever  reason,  the  purposes  of  the 
rule  would  be  disserved  by  divestiture.) 

68.  In  1978,  the  Supreme  Court,  in 
FCC  v.  National  Citizens  Committee  for 
Broadcasting,  upheld  the  Commission's 
rules  and  waiver  policies  in  their 
entirety.  The  Supreme  Court  foimd  the 
Commission's  diversity  goal  an 
important  public  policy  that  furthered 
the  First  Amendment  values  of  public 
access  to  diverse  and  antagonistic 
sources  of  information.  Although  the 
Supreme  Court  noted  the  arguments  of 
opponents  of  the  rule  to  the  contrary,  it 
stated  that  "notwithstanding  the 
inconclusiveness  of  the  rulemaking 
record,  the  Commission  acted  rationally 
in  finding  that  diversification  of 
owmership  would  enhance  the 
possibility  of  achieving  greater  diversity 
of  viewpoints."  The  Supreme  Court 
approvingly  cited  the  lower  court's 
observation  that  "[djiversity  and  its 
effects  are  .  .  .  elusive  concepts,  not 
easily  defined  let  alone  measured 
without  making  qualitative  judgments 
objectionable  on  both  policy  and  First 
Amendment  grounds."  It  also  confirmed 
the  Commission's  opinion  in  the  Second 
Report  and  Order  in  Docket  18110  that 
"it  is  unrealistic  to  expect  true  diversity 
from  a  commonly-owned  station- 
newspaper  combination.  The 
divergency  of  their  viewrpoint  caimot  be 
expected  to  be  the  same  as  if  they  were 
antagonistically  run. '^  The  Supreme 
Court  noted  the  availability  of  waivers 
to  landerscore  the  reasonableness  of  the 
rule. 

69.  For  several  years  in  the  1980s  and 
early  1990s,  Congress  precluded  the 
Commission  from  spending  authorized 
funds  "to  repeal,  retroactively  apply 
changes  in,  or  to  begin  or  continue  a 
reexamination  of  the  rules  and  the 
policies  established  to  administer"  the 
newspaper/broadcast  cross-ownership 
rule.  In  the  Commission's  1994 
appropriation,  however,  Congress 
provided  that  the  Commission  could 
amend  policies  with  respect  to  waivers 
of  the  newspaper/broadcast  cross- 
ownership  rule  as  it  applied  to  radio. 
Subsequently,  Congress  dropped  all 
restrictive  language  concerning  the  rule 
from  the  Commission's  appropriations, 
and  thus  removed  the  statutory  ban  on 
the  Commission's  review  of  the  rule 
itself. 

70.  Although  the  Telecommunications 
Act  of  1996  addresses  various  broadcast 
cross-ownership  issues,  it  does  not 
address  newspaper/broadcast  cross- 
owmership  issues;  indeed,  the  legislative 
history  of  that  Act  reveals  that  the 
House  of  Representatives  explicitly 
considered  and  rejected  changes  to  the 
newspaper/broadcast  cross-ownership 
rule.  Thus,  while  the  Commission  now 


has  the  authority  and  obligation  to 
reevaluate  the  newspaper/broadcast 
cross-ownership  rule,  and  its  policy 
regarding  waivers  thereof,  there  is  no 
explicit  Congressional  guidance  on  how 
that  authority  should  be  exercised. 
However,  we  believe  that  there  may  be 
certain  circumstances  in  which  the  rule 
may  not  be  necessary  to  achieve  the 
rule's  public  interest  benefits.  We, 
therefore,  will  initiate  a  rulemaking 
proceeding  to  consider  tailoring  the  rule 
accordingly. 

71 .  As  a  result  of  issues  raised  in  the 
merger  of  The  Walt  Disney  Company 
and  Capital  Cities/ABC,  Inc.,  in 
September  1996  we  issued  an  NOI 
soliciting  conmient  on  the  possible 
revision  of  ovir  waiver  policy  as  to 
newspaper/radio  combinations.  In  that 
NOI  we  asked  whether  we  should  revise 
oiu  waiver  policy  in  ways  that  might 
make  it  less  stringent  and/or  more 
objective,  such  as  by  adopting  a  voice 
count  test.  Subsequently,  in  the  instant 
proceeding,  we  solicited  comment  on 
whether  the  overall  newspaper/ 
broadcast  cross-ownership  rule  should 
be  retained,  modified  or  eliminated. 
(During  the  pendency  of  the  newspaper/ 
radio  waiver  policy  proceeding,  the 
Newspaper  Association  of  America  filed 
a  petition  for  rulemaking  to  eliminate 
the  newspaper/broadcast  cross- 
ownership  rule.  In  our  NOI  in  the 
instant  proceeding,  we  stated  that  we 
would  incorporate  NAA's  petition  in 
this  proceeding,  and  invited  comment 
on  it.  Additionally,  on  August  23,  1999, 
NAA  filed  an  Emergency  Petition  for 
Relief.  This  petition,  like  NAA's  prior 
Petition  for  Rulemaking,  argues  in  favor 
of  repeal  of  the  newspaper/broadcast 
cross-ov«iership  rule,  although  in  this 
pleading  NAA's  arguments  are  based  in 
part  on  the  Conunission's  action  in  the 
TV  Ownership  Order.  As  with  the 
pleadings  filed  by  Fox  and  Viacom,  this 
pleading  will  be  treated  as  a  late-filed 
comment  and  not  considered  in  this 
proceeding.  Rather,  we  will  include 
these  comments  in  the  record  of  the 
2000  biennial  review.)  In  the  biennial 
review  NOI  we  expressed  the  view  that 
permitting  the  owner  of  a  broadcast  TV 
or  radio  station  to  own  a  newspaper,  or 
visa  versa,  could  give  a  common  owner 
the  market  power  to  unilaterally  raise 
local  radio,  television,  and/or 
newspaper  advertising  rates.  However, 
we  also  expressed  the  belief  that  the 
broadcast  media  and  newspapers  were 
not  likely  to  compete  in  the  markets  for 
delivered  programming  or  program 
production  and,  accordingly, 
elimination  of  the  rule  would  likely  not 
have  adverse  competitive  impact  in 
these  markets.  We  asked  for  comment 
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on  alternatives  to  elimination  of  the  rule 
and  other  possible  economic  effects 
from  such  elimination  (e.g.,  benefits  to 
the  public  from  efficiencies  to  be 
realized  from  joint  operations).  Finally, 
we  solicited  conmient  on  the  effects 
elimination  of  the  rule  might  have  on 
our  diversity  concerns  and  specifically 
solicited  comment  on  the  arguments 
made  in  a  Petition  for  Rulemaking  filed 
by  the  Newspaper  Association  of 
America  seeking  repeal  of  the  rule. 

2.  Comments 

72.  Opponents  of  the  rule  claim  that 
the  Commission  has  never  empirically 
demonstrated  that  the  rule  furthers  its 
competition  and  diversity  objectives.  In 
any  event,  they  assert,  media  markets 
are  dramatically  more  competitive  and 
diverse  now  than  when  the  Commission 
adopted  the  rule,  such  that  the  rule  is 
no  longer  in  the  public  interest,  and 
perhaps  is  even  unconstitutional  on 
First  Amendment  or  other  grounds. 

73.  Proponents  of  the  rule  counter 
that  many  of  the  new  media  outlets, 
such  as  the  Internet,  OVS  and  DBS,  do 
not  add  to  viewpoint  diversity  on  the 
local  level.  They  also  point  out  that  new 
programs  by  the  same  broadcasters  do 
not  add  to  viewpoint  diversity.  Rule 
proponents  also  state  that  the  rule  does 
not  prohibit  all  combinations,  but  rather 
only  those  in  the  same  market; 
moreover,  existing  waiver  policies  allow 
combinations  where  a  broadcaster  or 
newspaper  publisher  is  failing  and 
cannot  survive  but  for  the  combination. 

3.  Discussion 

74.  We  believe  the  newspaper/ 
broadcast  cross-ownership  rule 
continues  to  serve  the  public  interest 
because  it  furthers  our  important  and 
substantial  policy  of  viewpoint 
diversity.  We  therefore  conclude  that,  as 
a  general  matter,  the  rule  should  be 
retained.  However,  we  believe  that  there 
may  be  circumstances  in  which  the  rule 
may  not  be  necessary  to  achieve  its 
intended  public  interest  benefits.  We, 
therefore,  will  initiate  a  rulemaking 
proceeding  to  consider  tailoring  the  rule 
accordingly. 

75.  Effects  on  Diversity.  While  the 
media  marketplace  has  changed  since 
we  adopted  the  rule,  we  find  that  the 
changes  are  insufficient  to  justify  repeal 
and  we  will  need  to  gather  a  more 
complete  record  to  determine  what 
modifications  may  be  appropriate.  First, 
many  of  the  new  media  outlets  do  not 
yet  appear  to  be  substitutes  for 
broadcast  stations  and  newspapers  on 
the  local  level  for  diversity  purposes.  As 
we  have  stated  in  the  biennial  review 
NOI  and  elsewhere,  we  are  most 
concerned  with  viewpoint  diversity  at 


the  local  level.  This  is  because 
"[mjonopolization  on  the  means  of  mass 
communication  in  a  locality  assures  the 
monopolist  control  of  information 
received  by  the  public  and  based  upon 
which  it  makes  elective,  economic,  and 
other  choices."  New  outlets  such  as  DBS 
and  MMDS,  however,  typically  do  not 
provide  locally  originated  programming. 
In  addition,  even  though  cable  systems 
may  originate  local  programming,  they 
are  required  to  dedicate  PEG  channels 
only  if  their  franchise  authorities 
require  them  to  do  so,  and  to  provide 
leased  access  channels  only  as  a 
function  of  their  activated  channels. 
There  is  no  requirement  that  the 
material  offered  on  cable  access 
channels  be  locally  originated  or 
oriented.  By  contrast,  as  part  of  their 
public  interest  obligations,  broadcasters 
are  required  to  air  programming  that  is 
responsive  to  issues  facing  their 
communities  of  license,  and,  although 
they  are  not  required  to  do  so,  local 
daily  newspapers  typically  cover  local 
issues,  endorse  local  candidates,  and 
provide  a  platform  for  the  presentation 
of  local  opinion.  Thus,  the  fact  remains 
that  broadcast  services,  in  particular 
broadcast  television,  and  newspapers 
have  been  and  continue  to  be  the 
dominant  sources  of  local  news  and 
public  affairs  information  in  any  given 
market.  The  Commission  has 
distinguished  broadcast  television  from 
radio  as  having  more  visual  impact  and 
serving  more  people  as  a  primary  source 
of  news.  Almost  70%  of  American 
adults  surveyed  indicated  that  they  use 
television  as  their  primary  source  of 
news.  Importantly,  while  the  number  of 
broadcast  stations  has  increased  in  the 
past  several  years,  the  number  of  daily 
newspapers  has  decreased.  On  one 
hand,  some  commenters  argue  that  this 
warrants  the  Commission  allowing 
newspapers  to  combine  with  local 
broadcast  stations  in  order  to  realize  the 
economies  of  joint  operation,  helping 
them  to  preserve  their  newspaper.  On 
the  other  hand,  to  the  extent  that  this 
suggests  that  the  survival  of  some 
newspapers  may  depend  on  their  joint 
operation  with  local  broadcast  stations, 
we  have  a  waiver  standard  that  can 
accommodate  such  instances. 

76.  Second,  we  note  that  not  all  of  the 
new  media  in  a  given  market  are 
available  to  all  consumers  in  the  market 
to  the  same  extent  as  broadcast  services 
and  newspapers.  Broadcast  radio  and 
TV  are  available  free  of  charge  to  anyone 
who  makes  an  investment  in  receiving 
equipment,  and  much  of  the  public  have 
such  equipment:  for  example,  98.2%  of 
Americans  own  a  TV  set.  Similarly, 
newspapers  are  available  to  anyone  for 


a  nominal  charge.  DBS,  MMDS,  and  the 
Internet,  however,  are  available  only  to 
those  who  both  purchase  or  rent 
equipment  and,  except  in  the  case  of  the 
Internet  where  some  Internet  Service 
Providers  offer  Internet  connections  free 
of  direct  charge,  subscribe  to  a  service, 
the  monthly  fees  for  which  services  are 
typically  several  times  the  cost  of  a 
newspaper  subscription.  In  addition,  in 
the  case  of  the  Internet,  the  sunk  cost  of 
a  computer  and  the  software  necessary 
to  browse  the  Internet  is  typically 
several  times  that  of  a  radio  or  TV. 

77.  Third,  although  some 
grandfathered  combinations  report  that 
efficiencies  they  have  derived  therefrom 
have  enabled  them  to  air  more  news  and 
public  affairs  programming  than  their 
competitors  such  additional 
programming  does  not  necessarily 
enhance  our  policy  goal  of  viewpoint 
diversity  if  the  additional  programs  all 
come  from  the  same  source.  The 
Commission  has  previously  explained 
that  its  cross-ownership  and  multiple 
ownership  rules  encourage  "outlet"  and 
"source"  diversity  as  an  indirect  means 
to  achieve  viewpoint  diversity: 

The  Commission  has  felt  that  without  a 
diversity  of  outlets,  there  would  be  no  real 
viewpoint  diversity — if  all  programming 
passed  through  the  same  filter,  the  material 
and  views  presented  to  the  public  would  not 
be  diverse.  Similarly,  the  Commission  has 
felt  that  without  diversity  of  sources,  the 
variety  of  views  would  necessarily  be 
circumscribed. 

78.  Thus,  as  the  Conunission  stated 
when  it  adopted  the  newspaper/ 
broadcast  cross-ov^mership  rule:  "it  is 
unrealistic  to  expect  true  diversity  from 
a  commonly-owned  newspaper 
combination.  The  divergence  of  their 
viewpoints  cannot  be  expected  to  be  the 
same  as  if  they  were  antagonistically 
rim." 

79.  We  also  emphasize  that  media 
markets  are  undergoing  significant 
changes,  occasioned  by  the 
Telecommunications  Act  of  1996  and 
oiu-  decision  to  relax  other  cross- 
ownership  and  multiple  ownership 
rules  and  waiver  policies.  The 
Telecommunications  Act  directed  the 
Conunission  to  modify  its  radio 
ownership  rules.  Between  the 
enactment  of  the  Telecom  Act  and 
March  2000,  the  number  of  radio  station 
owners  declined  by  22  percent  from 
approximately  5,100  owners  in  March 
1996.  to  about  4,000  in  March  2000.  In 
addition,  we  have  recently  amended  oiu: 
"TV  duopoly"  and  "one-to-a-market" 
rules  and  waiver  policies  and  we 
propose  other  changes  to  still  other 
broadcast  ownership  rules  or  policies  as 
a  result  of  this  biennial  review.  The 
response  of  the  market  to  these  rule 
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changes  will  provide  us  concrete, 
empirical  information  about  their 
impact  on  our  public  policy  goals  for 
use  in  our  future  biennial  reviews. 
Therefore,  the  dominance  of  broadcast 
services  and  newspapers  in  providing 
local  news  and  public  affairs 
information,  may  suggest  that  a 
measured  approach  to  modifying  the 
newspaper/'broadcast  cross-ownership 
rule  is  appropriate  at  this  time. 

80.  Effects  on  Competition.  With 
respect  to  competition,  we  also 
emphasize  that  the  record  was  not  clear 
on  several  points.  First,  it  was  not  clear 
that  grandfathered  combinations 

deri\  ed  efficiencies  only  from  co- 
located  combinations.  For  example. 
Chronicle  provided  information  that  its 
combination  aired  more  news  and 
public  affairs  programming  than  its 
:  ompetitors  in  a  given  market,  but  the 
combination  that  produced  these 
benefits  included  both  co-located  and 
non-co-located  broadcast  stations  and 
newspapers.  The  newspaper/broadcast 
cross-ownership  rule  only  prohibits 
combinations  in  the  same  market. 
Second,  it  was  not  clear  that  the 
efficiencies  grandfathered  combinations 
derived  could  not  be  realized  from  non- 
attributable  joint  ventures.  Managers  of 
existing  newspaper/broadcast 
combinations,  as  well  as  other 
commenters.  report  that  the  broadcast 
station  and  the  newspaper  keep  separate 
news  staffs  in  combination  situations 
because  the  combination  does  not 
derive  efficiencies  from  consolidation  of 
such  staff  Accordingly,  it  does  not 
appear  that  mergers  of  newspapers  and 
broadcast  stations  would  produce  such 
efficiencies.  Third,  it  was  not  clear  that 
the  efficiencies  of  newspaper/broadcast 
I  ombinations  produced  any  meaningful 
benefits  for  advertisers,  and  therefore  for 
\  lewers  as  consumers  of  the  advertisers' 
guods.  As  indicated  above,  some 
I  nmmenters  explain  that  grandfathered 
combinations  have  provided  more  news 
dnd  public  affair'^  programming,  and 
one  could  extrapolate  that  this  translates 
into  more  ad\'ertising  and  viewing 
options.  There  was  no  evidence, 
however,  that  any  of  these  additional 
options  translated  into  benefits  for 
advertisers  in  the  form  of  reduced  rates, 
or  corresponding  benefit  for  viewers  in 
the  form  of  reduced  prices  for 
advertised  products  and  services. 
Accordingly,  we  conclude  that  the 
newspaper  Tsroadcast  cross-ownership 
rule  continues  to  provide  important 
public  interest  benefits  and  that  its 
elimination  would  not  necessarily 
provide  any  offsetting  benefits  to 
competition. 

81.  Notwithstanding  our  general 
conclusion  that  the  rule  should  be 


retained,  we  recognize  that  there  may  be 
situations  in  which  the  rule  may  not  be 
necessary  to  protect  the  public  interest 
in  diversity  and  competition.  We  wish 
to  examine  in  greater  detail  such 
situations.  There  may  be  instances,  for 
example,  in  which,  given  the  size  of  the 
market  and  the  size  and  type  of  the 
newspaper  and  broadcast  outlet 
involved,  sufficient  diversity  and 
competition  would  remain  if  a 
newspaper/broadcast  combination  were 
allowed.  While  the  record  contains 
several  proposals  for  tailoring  the  rule  to 
address  this  issue,  we  believe  that  a 
more  complete  record  can  and  should 
be  developed  regarding  the 
circumstances  in  which  the  rule  may 
not  be  necessary  to  achieve  its  intended 
public  interest  benefits.  We  will 
examine  whether  the  rule  needs  to  be 
tailored  to  address  contemporary  market 
conditions.  We  will  issue  a  notice  of 
proposed  rulemaking  seeking  conunent 
on  these  and  other  potential 
modifications  of  our  rule.  While  we 
generally  believe  that  the  newspaper/ 
broadcast  cross-ownership  rule  should 
be  retained,  this  rulemaking  vdll  ensure 
that  the  rule  is  tailored  to  cover  only 
those  circumstances  in  which  it  is 
necessary  to  protect  the  public  interest. 

82.  Additional  Matter.  In  1996,  the 
Tribune  Company,  which  publishes  a 
newspaper  in  Fort  Lauderdale,  Florida, 
agreed  to  merge  with  Renaissance 
Communications  Corporation,  which 
owned  six  television  stations  including 
one  in  Miami,  Florida.  Although 
Tribime  sought  a  permanent  waiver  of 
the  newspaper/broadcast  cross- 
ownership  rule  to  permit  this 
combination,  the  Commission  granted 
the  license  transfer  subject  to  the 
condition  that  Tribune  divest  itself  of 
either  the  Ft.  Lauderdale  newspaper  or 
the  Miami  television  station  wdthin  one 
year,  expiring  March  22,  1998.  On 
March  6, 1998,  Commission  staff 
granted  cin  extension  of  Tribune's 
temporary  waiver  subject  to  the  review 
of  the  newspaper /broadcast  cross- 
ownership  in  the  instant  proceeding  and 
required  that  it  come  into  compliance 
within  six  months  of  the  completion  of 
the  1998  biennial  review  (unless,  of 
course.  Tribune's  combination  was  in 
compliance  with  any  new  cross- 
ownership  rule  adopted  as  a 
consequence  of  that  review).  We 
explained  that  an  extension  was 
appropriate  because  it  would  be  unduly 
harsh  for  Tribune  not  to  receive  further 
interim  relief  given  the  confusion  that 
may  have  resulted  from  the 
Commission's  initial  waiver  decision 
with  respect  to  its  policy  on  interim 
waivers  pending  rulemaking.  We  also 


stated  that  an  extension  would  not  so 
compromise  our  diversity  and 
competition  interests  as  to  outweigh  the 
substantial  equitable  considerations 
favoring  the  grant.  Given  our  decision 
here  to  issue  an  NPRM  seeking  comment 
on  possible  modifications  of  the 
newspaper/broadcast  cross-ownership 
rule,  and  the  unusual  circumstances 
that  led  to  the  prior  extension  of 
Tribime's  waiver,  including  the 
withdrawal  of  the  waiver  opponent's 
opposition  to  the  joint  operation  as  long 
as  Tribune  continues  to  operate  the 
newspaper  and  television  station 
separately  and  the  fact  that  we  have 
found  the  joint  operation  does  not  so 
compromise  our  diversity  and 
competition  interests  as  to  outweigh  the 
substantial  equitable  considerations 
favoring  the  grant  of  an  interim  waiver, 
we  will  extend  that  temporary  waiver, 
under  the  same  terms  and  conditions 
now  applicable,  until  the  completion  of 
the  nilemaking. 

E.  Cable/Television  Cross-Ownership 
Rule 

1.  Regulatory  History 

83.  Section  76.501(a)  of  the 
Conunission's  rules  sets  forth  the 
"cable/TV  cross-ownership  rule."  That 
section  states: 

No  cable  television  system  (including  all 
parties  under  common  control)  shall  carry 
the  signal  of  any  television  broadcast  station 
if  such  system  directly  or  indirectly  owns, 
operates,  controls,  or  has  an  interest  in  a  TV 
broadcast  station  whose  predicted  Grade  B 
contour  .  .  .  overlaps  in  whole  or  in  part  the 
service  area  of  such  system  (i.e.,  the  area 
within  which  the  system  is  serving 
subscribers). 

The  Commission  adopted  the  cable/TV 
cross-ownership  rule  in  1970.  hi  doing 
so,  the  Commission  noted  its  concerns 
about  concentration  in  the  broadcast 
industry,  and  stated  that  the  rule  would 
further  the  Commission's  policy 
favoring  diversity  of  control  over  local 
mass  communications  media,  and 
thereby  lead  to  diverse  sources  of 
programming.  The  Commission  noted 
that  it  wished  to  avoid  over- 
concentration  of  media  control.  On 
reconsideration,  the  Commission 
reiterated  that  its  "adoption  of  these 
provisions — designed  to  foster 
diversification  of  control  of  the  channels 
of  mass  conuniuiication — was  guided  by 
two  principal  goals,  both  of  which  have 
long  been  established  as  basic  legislative 
policies.  One  of  these  goals  is  increased 
competition  in  the  economic 
marketplace;  the  other  is  increased 
competition  in  the  marketplace  of 
ideas." 

84.  Congress  codified  and  then 
repealed  a  statutory  prohibition  on 
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cable/TV  cross-ownership.  On  October 
30, 1984,  the  Cable  Communications 
Policy  Act  of  1984  became  law.  Section 
613(a)(1)  of  the  Cable  Act  of  1984 
codified  the  cable/TV  cross-ownership 
rule.  Section  202(i)  of  the 
Telecommimications  Act  of  1996, 
however,  eliminated  section  613(a)(1)  of 
the  Cable  Act  of  1984,  thereby  ending 
the  statutory  bar  to  cable/TV  cross- 
ownership.  In  eliminating  the  bar, 
however.  Congress  stated:  "The 
conferees  do  not  intend  that  this  repeal 
of  the  statutory  prohibition  should 
prejudge  the  outcome  of  any  review  by 
the  Commission  of  its  rules."  The 
instant  proceeding  is  the  first  one  in 
which  the  Commission  has  reviewed  the 
rule  since  its  adoption. 

85.  In  the  Biennial  Review  NOIvte 
solicited  comment  on  the  cable/TV 
cross-ownership  rule.  Specifically  we 
asked  for  comment  on  the  possible 
effects  that  repeal  or  relaxation  of  the 
rule  might  have  on  various  markets, 
including  the  market  for  delivered 
programming,  on  the  appropriate  scope 
of  the  product  and  geographic 
advertising  markets  in  which  cable  and 
broadcast  television  compete,  and  on 
whether  cable/broadcast  television 
combinations  could  exercise  monopoly 
power  in  the  program  production 
markets.  We  defined  this  power  in  this 
context  as  the  ability  of  the  cable/ 
television  combination  to  artificially 
restrict  the  price  paid  for  programming. 
Additionally,  we  sought  comment  on 
the  impact  on  diversity  of  both  the 
increased  number  of  video  outiets  and 
allowing  cable/television  cross- 
ownership. 

2.  Conunents 

86.  Twelve  parties  commented  on  the 
cable/TV  cross-ownership  rule;  seven 
supported  retention  of  the  rule,  and  five 
supported  repeal  or  modification. 
Opponents  of  the  rule  note  that  relevant 
markets  are  more  competitive  and 
diverse  than  when  the  Commission 
adopted  the  rule,  and  state  that  the  rule 
no  longer  serves  the  public  interest,  and 
perhaps  is  even  unconstitutional. 

87.  Proponents  of  the  rule  claim  that 
the  rvile  continues  to  serve  the  pubUc 
interest  because  cable  is  the  dominant 
competitor  in  the  multichannel  video 
programming  distribution  market,  and 
thus  serves  as  a  "gatekeeper"  to  the 
delivered  programming  market. 
Proponents  also  contend  that  a  cable/TV 
combination  could  harm  competition  in 
the  advertising  market  by  discriminating 
in  favor  of  its  television  station  and 
cable  programming  services, 
manipulating  carriage  and  channel 
positioning  and  offering  joint 
advertising  rates,  realizing  economies  of 


scale,  driving  competitors  out  of  the 
market  and  frustrating  new  entrants. 

3.  Discussion 

88.  As  explained  more  fully  below, 
we  agree  with  proponents  of  the  rule 
that  it  continues  to  serve  the  public 
interest  because  it  furthers  our 
important  public  poUcies  of  fostering 
competition  and  viewpoint  diversity. 
The  cable/TV  cross-ownership  rule 
promotes  competition  and  diversity  and 
prevents  unfair  discrimination  against 
competitors,  including  in  forms  not 
covered  by  existing  law.  We  therefore 
retain  the  rule. 

89.  Effects  on  Competition.  We 
conclude  that  the  rule  continues  to 
serve  the  public  interest  because  it 
furthers  our  goal  of  competition  in  the 
delivered  video  programming  market. 
This  market  includes  an  array  of 
participants,  such  as  operators  or 
providers  of  broadcast  television,  cable 
systems;  DBS,  MMDS,  OVS,  SMATV, 
and  possibly  even  the  Internet  and 
videocassettes  for  VCRs.  Sixty-seven 
percent  of  American  television 
households,  however,  subscribe  to 
cable.  In  the  context  of  discussing  the 
status  of  competition  in  the  market  for 
the  delivery  of  multichaimel  video 
programming,  the  Commission  stated  in 
its  most  recent  Cable  Competition 
Report  that  "[t]he  market  for  the 
delivery  of  video  programming  to 
households  continues  to  be  highly 
concentrated  and  characterized  by 
substantial  barriers  to  entry."  Under 
these  circumstances,  we  agree  v«th 
proponents  of  the  rule  that  cable,  in 
many  instances,  functions  as  the 
"gatekeeper"  to  local  markets  for 
delivered  video  programming.  As 
commenters  point  out,  this  status  gives 
cable  system  operators  both  the 
incentive  and  the  means  to  discriminate 
against  their  competitors  with  respect  to 
such  core  issues  as  carriage  and  channel 
positioning  as  well  as  in  areas  not 
covered  by  statute  or  Commission  rule 
such  as  joint  advertising  rates  and 
promotions.  As  commenters  also  point 
out,  a  cable/TV  combination  would 
have  even  greater  incentive  and  means 
to  discriminate  against  others  and  in 
favor  of  its  own  broadcast  affiliate  in 
this  fashion,  and  both  the  broadcast 
station  and  the  cable  system  would 
stand  to  unfairly  benefit. 

90.  The  record  indicates  that  current 
carriage  and  channel  position  rules 
prevent  some  of  the  discrimination 
problems,  but  not  all  of  them.  For 
example,  opponents  of  relaxing  the  rule 
note  that  current  law  would  not  prevent 
discrimination  through  joint  advertising 
sales  and  rates  practices  and  joint 
promotions  unavailable  to  competitors. 


Additionally,  although  section  614(b)(6) 
of  the  Communications  Act  entities  a 
loc«d  commercial  television  station  to  be 
carried  by  a  cable  system  on  the  same 
channel  as  it  broadcasts  over  the  air, 
Univision  describes  protracted  disputes 
with  a  cable  system  in  securing  its  "on 
air"  channel,  with  one  cable  system 
shuffling  Univision's  channel  position 
four  times  in  four  years.  Univision  also 
claims  that  a  cable  system  abruptly 
changed  the  channel  position  of  one  of 
Univision's  stations  in  order  to  provide 
that  position  to  the  cable  system's  own 
local  news  channel.  Univision  further 
claims  that  cable  system  operators 
sometimes  otherwise  delay  carriage  by 
denying  that  they  receive  an  adequate 
signal  from  a  station,  which  forces  the 
broadcast  station  to  divert  resources 
away  from  obtaining  quality 
programming  and  toward  obtaining 
carriage  and  channel  position.  Other 
commenters  also  emphasize  that  cable 
systems  can  delete  broadcasters  from 
carriage  through  waiver,  and  that  cable/ 
TV  combinations  will  be  unlikely  to 
offer  retransmission  consent 
agreements.  Univision  emphasizes  that 
all  of  this  anti-competitive  behavior 
occurred  in  spite  of  the  cable/TV  cross- 
ownership  rule,  and  claims  that  such 
behavior  will  only  be  exacerbated  by 
cable/TV  combinations  that  seek  to 
favor  their  own  broadcast  affiliate  over 
others. 

91.  Although,  as  we  noted  in  the  NOI, 
DTV  holds  the  potential  to  enable 
broadcasters  to  compete  better  with 
cable  in  the  multichannel  video 
programming  distribution  market,  the 
reality  is  that  DTV  is  now  nascent.  In 
addition,  because  of  the  advent  of  DTV, 
our  DT\'  must-carry  rules  are  the  subject 
of  a  pending  proceeding.  Modification 
of  the  cable/TV  cross-ownership  rule  at 
this  time  could  frustrate  and  undermine 
the  potential  that  DTV  holds  for 
broadcasters  if,  as  suggested  by  ALTV, 

a  cable/TV  combination,  in  order  to  give 
its  own  broadcast  station  a  competitive 
advantage,  denied  carriage  to  a 
competitor  and  mhibited  its  DTV  roll- 
out. We  believe  that  it  is  particularly 
important  to  ensure  stability  and  a  level 
playing  field  as  the  technology  of  DTV 
reaches  the  marketplace  and 
competitive  forces  determine  its  fate  in 
the  marketplace.  Cable/DTV 
competition  may  ultimately  provide  a 
basis  for  some  modification  of  the  cable/ 
TV  cross-ownership  rule,  but  we  believe 
that  time  has  not  yet  arrived. 

92.  Effects  on  Diversity.  We  also 
conclude  that  the  cable/TV  cross- 
ownership  rule  is  necessary  to  further 
our  goal  of  diversity  at  the  local  level. 
As  we  noted  above,  current  media 
markets  include  a  variety  of 
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participants;  as  we  also  noted  above  in 
our  discussion  of  the  newspaper/ 
broadcast  cross-ownership  rule, 
however,  many  new  media  do  not 
contribute  to  diversity  at  the  local  level. 
Broadcasters  contribute  to  local 
diversity  through  the  fulfillment  of  their 
public  interest  obligations  to  air 
programming  responsive  to  the  issues 
facing  their  communities  of  license; 
cable  contributes  through  PEG  and 
leased  access  channels  and  to  some 
degree  through  origination  of  local  cable 
news  channels.  In  the  TV  Further 
Ownership  Notice,  the  Commission  thus 
tentatively  concluded  that  broadcast 
television  and  cable  are  to  a  certain        ^ 
extent  substitutes  for  diversity  purposes, 
but  also  stated: 

[wje  tentatively  see  no  reason  to  include  in 
our  diversity  analysis  the  other  electronic 
video  media  [beyond  cable],  such  as  MMDS, 
VCRs,  and  VDT,  as  substitutable  for  a 
broadcast  television  station.  None  of  these 
has  nearly  the  ubiquity  of  cable  and  most  do 
not  have  the  capability  for  local  origination 
that  cable  has.  All  provide  similar 
entertainment  programming;  however,  our 
core  concern  with  respect  to  diversity  is 
news  and  public  affairs  programming 
especially  with  regard  to  local  issues  and 
events. 

93.  More  recently,  we  reaffirmed  this 
view  in  the  TV'  Ownership  Order  where 
we  stated  that  many  of  these  alternative 
video  delivery  systems  "are  still 
establishing  themselves  in  the 
marketplace  and  generally  do  not 
provide  an  independent  source  of  local 
news  and  informational  programming." 
While  newspapers  and  radio  contribute 
to  local  diversity,  broadcast  television 
and  cable  television  are  the  only 
participants  in  the  market  for  delivered 
news  and  public  affairs  video 
programming  at  the  local  level.  The 
Commission  has  distinguished  the 
j  .influence  of  television  from  that  of 
''newspapers  as  being  more  immediate, 
and  from  that  of  both  newspapers  and 
radio  as  having  more  visual  impact  and 
ser\'ing  more  people  as  a  primary  source 
of  news.  The  Commission  has  also 
noted  that  the  public  receives  more 
news  from  television  than  from  any 
other  source:  while  broadcast  television 
is  the  more  dominant  source  of  local 
news  and  public  affairs  programming, 
cable  functions  as  the  "gatekeeper"  to 
broadcast  television,  as  we  have  noted 
above.  (In  the  T\'  Ownership  Order  we 
concluded  that  cable  would  not  count  as 
an  independent  local  voice  for  the 
duopoly  rule  because  there  was  an 
absence  of  factual  data  in  the  record 
indicating  that  cable  is  a  substitute  for 
broadcast  television.)  Cable/TV 
combinations  thus  would  represent  the 
consolidation  of  the  only  participants  in 


the  video  market  for  local  news  and 
public  affairs  programming,  and  would 
therefore  compromise  diversity. 

94.  Opponents  of  rule  retention  argue 
that  cable  does  not  control  the  content 
of  its  PEG  channels  and,  therefore, 
contend  that  cable/TV  combinations  do 
not  threaten  diversity  at  the  local  level. 
However,  PEG  programming  typically  is 
not  the  cable  programming  that  provides 
the  closest  substitute  for  broadcast  local 
news  and  public  affairs  programming. 
The  cable  programming  that  is  the 
closest  substitute  for  such  broadcast 
programming  is  originated  by  local 
cable  systems.  NCTA  suggests  that  it  is 
the  efficiencies  and  synergies  that  could 
be  derived  from  combining  just  this  type 
of  programming  that  makes  the 
combinations  desirable,  and,  in  fact, 
contends  that  these  efficiencies  and 
synergies  would  enable  combinations  to 
produce  more  local  news  and  public 
affairs  programming,  perhaps  targeted  at 
niche  markets.  Such  cable/TV 
combinations,  however,  would  erode 
the  number  of  independent  local  news 
and  public  affairs  voices  in  the  market. 
As  CME  explains,  "[ejven  if  the 
common  owner  created  a  local  cable 
news  station,  it  would  not  be  providing 
a  diverse  source  of  local  news 
programming  because  of  the  common 
ownership." 

95.  The  television  industry  has  just 
begim  adapting  to  the  recent  relaxation 
of  our  local  television  owrnership  rule. 
Further  consolidation  of  local  television 
broadcast  stations  will  reduce  the 
number  of  independent  voices 
providing  local  news  and  public  affairs 
programming.  Prudence  dictates  that  we 
monitor  and  ascertain  the  impact  of 
these  changes  on  diversity  and 
competition  before  relaxing  the  cable/ 
TV  cross-ownership  rule. 

F.  Experimental  Broadcast  Stations 

1.  Regulatory  History 

96.  The  multiple  ownership  rule  for 
experimental  broadcast  stations  was 
initially  adopted  in  1946.  It  generally 
limited  ownership  to  one  station.  An 
exception  is  allowed  when  a  showing  is 
made  that  the  program  of  research 
requires  the  licensing  of  two  or  more 
separate  stations.  In  1963  this  rule  was 
redesignated  as  47  CFR  74.134.  The  rule 
currently  reads: 

§74.134    Multiple  ownership.  No 
persons  (including  all  persons  under 
common  control)  shall  control,  directly 
or  indirectly,  two  or  more  experimental 
broadcast  stations  unless  a  showing  is 
made  that  the  program  of  research 
requires  a  licensing  of  two  or  more 
separate  stations. 


2.  Comments 

97.  Only  one  comment  was  filed.  NAB 
recommends  repeal  of  this  rule  stating 
that  broadcast  auxiliary  facilities  are 
facing  regulatory  change  and  dislocation 
and,  accordingly,  there  is  now  ever 
greater  need  for  responsible  use  of 
experimental  stations  to  develop 
solutions  to  these  problems.  While 
supporting  elimination  of  what  it 
characterizes  as  "this  arbitrary 
restriction,"  it  urges  the  Commission  to 
ensure  that  such  stations  not  endanger 
the  interference-free  service  provided  by 
other  broadcasters. 

3.  Discussion 

98.  The  rules  authorizing 
experimental  broadcast  facilities  seek  to 
encourage  experimentation  and 
innovation  in  the  provision  of  broadcast 
service  to  the  public.  A  license  for  an 
experimental  broadcast  station  will  be 
issued  for  the  purposes  of  carrying  on 
research  and  experimentation  for  the 
development  and  advancement  of  new 
broadcast  technology,  equipment, 
systems  or  services  which  are  more 
extensive  or  require  other  modes  of 
transmission  than  can  be  accompUshed 
by  using  a  licensed  broadcast  station 
under  an  experimental  authorization  (47 
CFR  74.102)  Uses  of  experimental 
broadcast  stations).  Most  of  the  related 
rules  are  intended  to  prevent 
interference  to  existing  services. 

99.  Experimented  broadcast  licenses 
are  also  subject  to  a  broad  variety  of 
operating  and  reporting  requirements,  as 
well  as  a  requirement  that  prohibits 
their  conunercial  use.  The  licensee  of  an 
experimental  broadcast  station  may 
make  no  charges  nor  ask  for  any 
payment,  directly  or  indirectly,  for  the 
production  or  transmission  of  any 
programming  or  information  used  for 
experimental  broadcast  purposes  (47 
CFR  74.182(b)).  Nor  may  it  transmit 
program  material  unless  it  is  necessary 
to  the  experiments  being  conducted, 
and  no  regular  program  service  may  be 
broadcast  unless  specifically  authorized 
(47  CFR  74.182(a)).  These  commercial 
restrictions  prevent  entities  from 
exploiting  an  experimental  broadcast 
station  for  commercial  purposes  while 
functioning  imder  the  guise  of  an 
experimental  authorization.  The 
supplementary  statement  to  be  filed 
with  an  application  for  a  construction 
permit  (47  CFR  74.112),  supplementary 
reports  filed  with  an  application  for 
renewal  of  hcense  (47  CFR  74.113).  and 
the  requirement  to  make  a  satisfactory 
showing  of  compliance  with  the  general 
requirements  of  the  Communications 
Act  of  1934,  as  amended,  to  satisfy  the 
licensing  requirement  (47  CFR  74.131), 
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allow  for  the  oversight  necessary  to 
protect  the  goals  of  competition  and 
diversity. 

100.  We  find  that  elimination  of  the 
rule  will  have  no  adverse  impact  on  our 
diversity  and  competition  goals.  Repeal 
of  this  multiple  ownership  rule  would 
not  affect  the  Commission's  ability  to 
ensure  that  experimental  stations  are 
used  solely  for  their  avowed  piuposes, 
which  is  separately  covered  under  47 
CFR  74.102.  Neither  would  it  imply  that 
any  petitioner  will  necessarily  be  able  to 
control  multiple  frequencies,  since  a 
license  of  an  experimental  broadcast 
station  will  not  authorize  the  exclusive 
use  of  any  frequency,  under  47  CFR 
74.131.  The  multiple  ownership  rule  for 
experimented  broadcast  stations  appears 
to  have  been  originally  adopted  to  limit 
the  opportunities  for  the  commercial 
use  of  experimental  stations.  The  early 
history  of  the  Federal  Radio 
Commission  and,  later,  the  Federal 
Commimications  Commission  with 
regard  to  commercial  use  of 
experimental  stations  demonstrates  an 
ambivalence  with  regard  to  such  use  of 
these  stations.  The  FRC  initially 
permitted  commercial  use  but,  in  1933, 
prohibited  any  further  commercial  use 
of  such  stations.  The  FCC  also  initially 
prohibited  their  commercial  use,  then, 
in  1935,  permitted  some  commercial 
use,  and,  still  later  (1936)  again 
prohibited  their  conmiercial  use.  Rules 
for  experimental  stations  adopted  in  the 
late  1930s,  were  intended  to  prevent 
commercial  operations  from 
predominating  and  interfering  with 
experimentation.  Oui  current  rules 
prohibit  the  licensee  of  an  experimental 
broadcast  station  from  making  charges 
or  asking  for  payment,  directly  or 
indirectly,  for'  the  production  or 
transmission  of  any  programming  or 
information  used  for  experimental 
broadcast  purposes. 

101.  We  believe  that  the  current 
requirement  that  such  stations  operate 
for  research  purposes  and  the 
proscriptions  on  the  broadcast  of  a 
regular  program  service  and  the 
imposition  of  charges  for  the 
transmission  of  programming  or 
information  on  experimental  broadcast 
stations  are  sufficient  to  assure  that, 
even  absent  the  midtiple  ownership 
rule,  Ucensees  do  not,  under  the  guise 
of  experimentation,  obtain  sufficient 
experimental  stations  to  create,  sub 
rosa,  commercial  broadcast  services. 
These  stations  operate  for  research 
purposes  and,  thus,  do  not  compete  in 
the  marketplace  for  programming  or 
advertising  and  existing  rules  will 
provides  safeguards  against  abuse  in  the 
absence  of  the  experimental  station 
multiple  ownership  rule.  There  existing 


no  competitive  bar  to  the  elimination  of 
the  multiple  ownership  rule  applicable 
to  them,  we  believe  that  the  multiple 
ownership  rule  governing  experimental 
broadcast  stations  may  no  longer  be  in 
the  public  interest.  We  will  issue  an 
NPRM  proposing  elimination  of  the 
rule. 

V.  Constitutional  Issues 

102.  Commenters  raised 
Constitutional  arguments  with  respect 
to  two  of  our  rules.  The  newspaper/ 
broadcast  cross-ownership  rule  is 
objected  to  by  several  commenters  on 
the  grounds  that  it  violates  the  First 
Amendment.  Additionally,  both  that 
rule  and  the  dual  network  rule  are  said 
to  discriminate.  In  the  case  of  the 
newspaper/broadcast  cross-ownership 
rule,  the  discrimination  is  alleged  to  be 
between  newspaper  owners  and  other 
media  owners.  The  dual  network  rule  is 
claimed  to  discriminate  against 
broadcast  networks  as  opposed  to  cable 
networks  eis  it  allows  mergers  between 
broadcast  and  cable  networks  but  not 
between  broadcast  networks  themselves. 

As  an  initial  matter,  our  newspaper/ 
broadcast  cross-ownership  rule  has 
afready  been  sustained  by  the  Supreme 
Coxut.  FCCv.  National  Citizens 
Committee  for  Broadcasting,  436  U.S. 
775  (1978).  Beyond  that,  it  is  well- 
established  that  a  content-neutral 
regulation,  such  as  the  subject  rule,  will 
be  sustained  against  claims  that  it 
violates  the  First  Amendment  if:  (1)  It 
advances  important  governmental 
interests  unrelated  to  the  suppression  of 
free  speech;  and  (2)  does  not  burden 
substantially  more  speech  than 
necessary  tn  further  those  interests  (the 
"O'Brien  test").  Turner  II,  520  U.S.  at 
189,  citing  U.S.  v.  O'Brien,  391  U.S.  367, 
377  (1968). 

As  we  noted  previously,  the  Supreme 
Court  has  determined  that  the 
preservation  of  media  diversity  is  a 
government  interest  that  is  not  only 
important,  but  is  of  the  highest  order 
(Turner  I,  512  U.S.  at  663;  Turner  II,  520 
U.S.  at  190),  and  is  unrelated  to  the 
suppression  of  free  speech.  Therefore, 
the  rule  meets  the  first  prong  of  the 
O'Brien  test.  Even  were  one  to  conclude 
that  it  confines  free  speech  of 
newspaper  owners  by  limiting  their 
ownership  of  co-located  broadcast 
stations,  that  burden  is  the  minimum 
necessary  to  accomplish  the  diversity 
goal.  It  does  not  prevent  newspaper 
publishers  from  owming  broadcast 
outlets.  It  does  not  prevent  them  from 
entering  into  joint  venture  agreements 
with  broadcasters  in  their  community. 
Rather,  it  simply  precludes  them  from 
owning — and  therefore  having  ultimate 
editorial  control  over — broadcast  and 


newspaper  outlets  in  the  same 
community  due  to  the  impact  of  such 
common  ownership  on,  especially,  local 
viewrpoint  diversity.  Accordingly,  we 
believe  that  the  newspaper/broadcast 
cross-ownership  rule,  to  the  extent  it 
burdens  free  speech  at  all,  does  so  to  the 
minimum  extent  necessary.  It  therefore 
passes  the  constitutional  test  for  such 
rules. 

As  to  conunenters'  claims  of 
discrimination,  the  Supreme  Court  has 
repeatedly  held  that  "a  classification 
neither  involving  fundamental  rights 
nor  proceeding  along  suspect  lines 
*   *   *  cannot  run  afoul  of  the  Equal 
Protection  Clause  if  there  is  a  rational 
relationship  between  disparity  of 
treatment  and  some  legitimate 
governmental  piupose."  Central  State 
University  v.  American  Association  of 
University  Professors,  Central  State 
University,  (per  curiam),  526  U.S.  124. 
119  S.Ct.  1162,  1163  (1999),  citing 
Hellerv.  Doe,  509  U.S.  312,  319-321, 
(1993),  FCCv.  Beach  Communications, 
Inc..  508  U.S.  307,  313-314  (1993), 
Nordlingerv.  Hahn,  505  U.S.  1. 11 
(1992).  We  do  not  concede  that  a 
fundamental  right  is  involved  in  the 
instant  matter.  It  is  well  established  that 
there  is  no  unabridgeable  First 
Amendment  right  to  a  broadcast  license. 
See,  e.g.,  FCCv.  National  Citizens 
Committee  for  Broadcasting,  436  U.S. 
775,  798-802  (1978);  Columbia 
Broadcasting  System  v.  Democratic 
National  Committee,  412  U.S.  94.  101 
(1973);  United  States  v.  Weiner,  701 
F.Supp.  14  (U.S.D.C.  Mass.,  1988).  As 
we  noted  above,  protecting  media 
diversity  has  been  determined  by  the 
Supreme  Court  to  be  a  governmental 
interest  of  the  "highest  order."  We 
believe  that  the  classifications  inherent 
in  both  the  newspaper/broadcast  and 
cable/television  cross-ownership 
restrictions  are,  under  current 
conditions,  necessary  to  promote  that 
governmental  interest  and,  therefore,  do 
not  violate  the  rights  of  any  party  to 
equal  protection  of  the  law. 

VI.  Conclusion 

103.  In  this,  the  first  of  our  biennial 
reviews  of  our  broadcast  ownership 
rules,  we  conclude  that  some 
regulations  are  no  longer  in  the  public 
interest  in  their  cvirrent  forms  as  a  result 
of  competition.  These  cire:  The  dual 
network  rule  and  the  limitation  on  the 
multiple  ownership  of  experimental 
broadcast  stations.  We  will  also  adopt 
an  NPRM  to  explore  the  manner  in 
which  we  define  radio  markets  and 
determine  both  the  number  of  stations 
in  a  radio  market  and  the  number  of 
radio  stations  owned  by  a  party  in  such 
a  market.  We  are.  therefore,  proposing  to 
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modify  or  eliminate  these  rules  in 
NPRMs  we  will  issue.  We  also  conclude, 
however,  that,  for  now,  the  other 
ownership  rules  considered  in  this 
proceeding  warrant  retention.  We  will, 
of  covuse,  revisit  our  ownership  rules 
biennially,  as  directed  by  the  1996  Act. 
Our  future  biennial  reviews  will  be 
informed  by  the  impact  of  the 
substantial  changes  we  made  to  ovu 
television  "duopoly"  and  "one-to-a- 
market"  rules  this  past  August. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-17670  Filed  7-12-00;  8:45  am] 

BHJJNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No  95-5;  FCC  00-76] 

Streamlining  the  Commission's 
Antenna  Structure  Clearance 
Procedure 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  In  this  document,  the 
Commission  responds  to  filings  in  WT 
Docket  95-5.  We  dismiss  as  moot  a 
petition  for  partial  reconsideration  filed 
by  the  Wireless  Cable  Association 
International,  Inc.,  deny  a  petition  for 
partial  reconsideration  filed  by  Comp 
Comm,  Inc.,  and  grant  in  part  and  deny 
in  part  a  petition  for  declaratory  ruling 
filed  by  Teletech,  Inc.  In  doing  so,  we 
conclude  that  the  antenna  structiire 
registration  procedures  adopted  in  1996 
effectively  allow  us  to  meet  oiu- 
statutory  responsibilities.  In  response  to 
the  petition  for  declaratory  ruling,  we 
provide  clarification  with  respect  to 
situations  in  which  two  or  more  parties 
locate  facilities  on  the  same  tower.  The 
effect  is  to  retain  in  their  entirety  the 
rules  adopted  in  a  previous  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamisun  Prime,  Wireless 
Telecommunications  Biueau,  Public 
Safety  and  Private  Wireless  Division, 
(202)418-0680 

SUPPLEMENTARY  INFORMATION:  The 
Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration  was  adopted 
March  1  and  released  March  8,  2000. 
The  document  is  available,  in  its 
entirety,  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center,  (Room  CY- 
A257),  445  12th  Street,  SW, 
Washington,  DC  20554.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 


Services,  Inc.  (ITS,  Inc.),  1231  20th 
Street,  NW,  Washington,  DC  20036, 
(202)  857-3800.  In  addition,  it  is 
available  on  the  Commission's  website 
at  http://vvrww.fcc.gov/Bureaus/ 
Wireless/Orders/2000/fcc00076.pdf. 

SummarA  of  the  Memorandum  Opinion 
and  Order  and  Order  on 
Reronsideratinn 

1.  Section  303(q)of  the 
Communications  Act  of  1934,  as 
amended,  vests  in  the  Federal 
Communications  Commission  (FCC) 
authority  to  require  painting  and/or 
lighting  of  antenna  structures  that  might 
constitute  a  hazard  to  air  navigation. 
Part  17  of  the  Commission's  Rules 
contains  the  procediues  the  FCC  uses  to 
identify  structures  which  might  pose  an 
air  safety  hazard  and  by  which  owners 
register  their  antenna  structures  v*dth 
the  FCC. 

2.  The  Memoremdum  Opinion  and 
Order  and  Order  on  Reconsideration 
addresses  several  filings  the  FCC 
received  in  response  to  the  original 
Report  and  Order  issued  in  WT  Docket 
95-5;  a  petition  for  declaratory  ruUng 
and  a  separate  petition  for  partial 
reconsideration  both  requesting  that  the 
Commission  establish  a  specific 
accuracy  standard  for  obtaining  antenna 
structure  data  to  be  filed  with  the  FCC; 

a  petition  for  partial  reconsideration 
requesting  that  the  Commission  adopt 
relaxed  procedures  for  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS)  licensees  whose  licensing  data 
differ  from  data  submitted  by  anteima 
structure  owners  on  whose  structures 
the  MDS  and  ITFS  licensees  are  located; 
and  a  petition  requesting  clarification  of 
the  FCC's  registration  requfrements  in 
circumstances  involving  multiple 
antenna  structures  on  building  rooftops 
and  concerning  cases  of  two  or  more 
parties  located  on  the  same  antenna 
tower. 

3.  We  conclude  that  a  specific 
accuracy  standard  is  unnecessary 
because  the  requirement  that  emtenna 
structure  ovvTiers  first  obtain  a  study 
from  the  Federal  Aviation 
Administration  ensures  reliabiUty  of  the 
antenna  structure  site  data  and 
promotes  air  safety.  Additionally,  we 
find  that  the  request  that  the  FCC  adopt 
relaxed  license  correction  procedures 
for  MDS  and  ITFS  licensees  whose 
licensing  data  differ  from  data 
submitted  by  antenna  structure  owners 
on  whose  structiu-es  the  MDS  and  ITFS 
licensees  are  located  is  moot,  and 
therefore  we  do  not  modify  these 
procedures.  Any  discrepancies  between 
licensing  data  and  antenna  structure 
registration  data  would  have  occurred 


when  owners  of  existing  antenna 
structures  (including  those  structiu^s  on 
which  MDS  and  ITFS  licensees  were 
sited)  registered  with  the  FCC.  The  time 
period  for  registering  these  existing 
structures  ended  on  June  30, 1998. 

4.  We  uphold  the  procedures  adopted 
in  1995  that  require  all  antenna 
structures  meeting  the  registration 
criteria — including  multiple  structiu-es 

"atop  the  same  rooftop — to  be 
individually  registered.  Because  the 
Commission's  rules  require  a  single 
registration  for  each  anterma  tower,  we 
clarify  that  in  those  situations  in  which 
an  owmer  of  a  supporting  tower 
structure  permits  a  third  party  to  add  a 
surmounting  antenna,  we  will  consider 
the  owner  of  the  supporting  tower 
remains  the  "owner"  for  purposes  of  the 
FCC's  antenna  structiu^  registration 
piu-poses.  Thus,  we  grant  the  petition 
that  requested  this  clarification. 

5.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i)  and  303(q)  of 
the  Conunvmications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(q), 
and  sections  1.2,  1.3  and  1.429  of  the 
Commission's  Rules,  47  CFR  1.2,  1.3 
and  1.429,  that  the  petitions  filed  in  WT 
Docket  95-5  are  granted  in  part  and 
dismissed  in  part. 

Federal  CommunicaUons  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17668  Filed  7-12-00;  8:45  am) 

WLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Repon  No  AUC-00-36-B  (Auction  No.  36); 
DA0O-T388] 

Auction  of  Licenses  to^  80C  MHz 
Specialized  Mobile  Radio   SMR) 
Service  Freouencies  in  the  Lower  80 
Channels 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procediu^s  and  minimum  opening  bids 
for  the  upcoming  auction  of  hcenses  for 
the  800  MHz  Specialized  Mobile  Radio 
Service  Lower  80  Channels  ("Auction 
No.  36").  It  also  announces  that  the 
beginning  date  of  Auction  No.  36  will  be 
rescheduled  to  November  1,  2000.  It  was 
initially  scheduled  for  September  13, 
2000. 

DATES:  Auction  No.  36  will  begin 
November  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  M.  Nicole  Oden,  Legal  Branch 
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at  (202)  418-0660,  Kathy  Garland  or  Bob 
Reagle,  Auctions  Operations  Branch  at 
(717)  338-2888;  Commercial  Wireless 
Division:  Jo  Ann  Epps,  Licensing  and 
Technical  Analysis  Branch  at  (202)  418- 
1342;  Media  Contact:  Meribeth 
McCarrick  at  (202)  418-0654. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  public  notice  released 
June  23,'20OO.  The  complete  text  of  the 
public  notice,  including  attachments,  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  D.C. 
20554.  It  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  hic.)  1231  20th  Street,  NW, 
Washington,  D.C.  20036,  (202)  857- 
3800.  It  is  also  available  on  the 
Commission's  web  site  at  http:// 
www.fcc.gov. 

I  ist  nf  Attachments  Available  at  the 

K,(. 

Attachment  A — Licenses  to  be  Auctioned 
Attachment  B — Auction  Seminar  Registration 

Form 
Attachment  C — Electronic  Filing  and  Review 

ofthe  FCC  Form  175 
Attachment  D — Completing  the  FCC  Form 

175 
Attachment  E — Completing  the  FCC  Form 

159 
Attachment  F — Remote  Bidding  Software 

Order  Form 
Attaciiment  G — Exponential  Smoothing 

Formula  and  Calculation 
Attachment  H — Accessing  the  FCC  Network 
-Mtachment  I — Summary  of  Documents 

Addressing  the  Anti-CoUusin  Rules 

I.  General  Information 
A.  Introduction 

1 .  This  public  notice  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  licenses  for 
the  800  MHz  Specialized  Mobile  Radio 
Service  Lower  80  Channels  ("Auction 
No.  36").  On  March  23,  2000,  in 
accordance  with  the  Balanced  Budget 
Act,  Public  Law  105-33,  111  Stat.  251 
(1997)  ("Balanced  Budget  Act")  the 
Wireless  Telecommunications  Biueau 
("Bureau")  released  a  public  notice 
seeking  comment  on  the  establishment 
of  reserve  prices  or  minimiun  opening 
bids  and  the  procedures  to  be  used  in 
Auction  No.  36.  See  Auction  of  Licenses 
for  800  MHz  Specialized  Mobile  Radio 
(SMR)  Frequencies  in  the  Lower  80 
Channels  Scheduled  for  September  13, 
2000,  (Auction  No.  36  Comment  Public 
Notice)  65  FR  17272  (March  31,  2000). 
The  Biu-eau  received  four  comments  and 
three  reply  comments  in  response  to  the 
Auction  No.  36  Comment  Public  Notice. 

2.  The  Auction  No.  36  Comment 
Public  Notice  announced  that  Auction 


No.  36  would  begin  on  September  13, 
2000.  In  this  public  notice,  the  Bureau 
announces  that  the  beginning  date  of 
Auction  No.  36  will  be  rescheduled  to 
November  1,  2000. 

i.  Backgroimd  of  Proceeding 


800  MHZ  SMR  LOWER  80 
Channels— Continued 

[856-860  MHz  Band] 


Channel 
block 


Channel  No. 


203,  243,  283, 

323,  363 

204,  244,  284, 

324,  364 

205,  245,  285, 

325.365 

206,  246,  286. 

326,  366 

207,  247,  287, 

327,367 

206,  248,  288, 

328,  368 

221,  261,  301, 

341,  381 

222,  262.  302, 

342,  382 

223,  263,  303, 

343,  383 

224,  264,  304. 

344,  384 

225,  265,  305, 

345,  385 

226,  266,  306, 

346,  386 

227,  267,  307, 

347,  387 

228,  268,  308, 

348,  388 


Base  station 

frequencies 

(channel 

centers) 


3 .  On  December  1 5 ,  1 995 ,  the  Federal      

Communications  Commission  (FCC  or        ■ 

Commission)  released  Amendment  of 

Part  90  of  the  Commission 's  Rules  to  j 

Facilitate  Future  Development  of  SMR 

Systems  in  the  800  MHz  Frequency  K 

Band,  First  Report  and  Order,  Eighth 

Report  and  Order,  and  Second  Further        L 

Notice  of  Proposed  Rule  Making  [800 

MHz  First  Report  and  Order),  61  FR  ^  

6212  (February  16,  1996).  This 

document  established  geographic  area  

licensing,  auction  and  service  rules  for       ^ 

the  "upper  200"  800  MHz  SMR 

channels  and  set  forth  proposals  for  new     □ 

licensing  rules  and  auction  procediues 

for  the  "lower  230"  800  MHz  SMR  q 

channels.  On  July  10,  1997,  the 

Commission  released  a  Second  Report         R  

and  Order  in  the  same  proceeding  (800 

MHz  Second  Report  and  Order).  62  FR        S  

41190  (July  31,  1997),  that  resolved 

pending  issues  and  established  ^ 

technical  and  operational  rules  for  the 

"lower  230"  800  MHz  SMR  channels.  ^  

On  October  8,  1999,  the  Commission  ^ 

released  a  Memorandum  Opinion  and 

Order  on  Reconsideration  (800  MHz  

Orderonfleconsjderatjon),  64  FR  71042         ».,  .    tu     n      .•        r  u        >  >  u, 

irt^^^^u^,.  on   1  nnr,\  *u  »  1  *  J  lU  Note:  1  he  allocation  oi  cnanne  s  available 

(December  20.  1999)  that  completed  the      .^  ^  ^^^  ^^^^^  ^  ^       ^  ^^  ^^^^^^ 

mplementation  of  a  nevj^icensing  ^^  ^^e  U.S./Mexico  and  U.S7Canada  border 

framework  for  the  800  MHz  SMR  ^^^^  ^han  noted  in  the  prior  table.  The  tables 

that  follow  indicate  the  channels  assignable 

in  the  border  areas.  Also  note  that  the 

channels  listed  for  the  U.S./Mexico  border 

area  are  offset  12.5  kHz  lower  in  frequency 

than  the  same  channel  as  specified  in 

§90.613  ofthe  Commission's  rules. 


856-860  0625 
856-860  0875 
856-860  1125 
856-860  1375 
856-860  1625 
856-860  1875 
856-860.5125 
856-860  5375 
856-860.5625 
856-860.5875 
856-860  6125 
856-860  6375 
856-860  6625 
856-860.6875 


service. 

ii.  Licenses  To  Be  Auctioned 


4.  The  licenses  available  in  this 
auction  consist  of  sixteen  non- 
contiguous 5  channel  blocks  (0.25  MHz) 
in  each  of  172  Economic  Areas  (EAs) 
and  3  EA-like  areas,  covering  the  United 
States,  possessions  or  territories  in  the 
Northern  Mariana  Islands  and  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands  and  Puerto  Rico.  These 
licenses  are  listed  in  this  public  notice 
under  Attachment  A.  The  following 
table  contains  the  Block/Frequency 
Band  Limits  Cross-Reference  List  for  the 
800  SMR  Lower  80  Channels: 

800  MHz  SMR  LOWER  80  CHANNELS 
(85&-860  MHz  Band] 


United  States-Mexico  Border 
Area,  SMR  Categories. 

[EA-Based  SMR  Category  (83  Channels)] 


Channel 
block 


G 
H 


Channel  No. 


201,241,281. 

321,361 
202,  242,  282, 

322.362 


Base  station 

frequencies 

(channel 

centers) 


856-860.0125 
856-860.0375 


Spectrum  block 

Offset  channel  Nos. 

G 

H  

1 

229-272-349 
230-273-350 
231-274-351 

J 

K  

L 

M 

N  

0  

P  

Q  

R  

S  

T 

U  

V  

232-278-352 
233-279-353 
234-280-354 
235-309-358 
236-310-359 
237-311-360 
238-312-389 
239-313-390 
240-314-391 
269-318-392 
270-319-393 
271-320-394 
228-268-308-348-388 
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United  States-Canada  Border 
Area,  SMR  Categories 

(Region  7  &  8] SMR  Category  (172 

Channels) 


Spectrum  block 

Channel  Nos. 

G  

H  

1 

155-229-269-309-349 
156-230-270-310-350 
157-231-271-311-351 

J  

K  

L 

M 

N  

0  

P  

Q  

R  

S  

T „ 

U  

V  

158-232-272-312-352 
159-233-273-313-353 
1 60-234-274-31 4-354 
195-235-275-315-355 
196-236-276-316-356 
197-237-277-317-357 
198-238-278-318-358 
199-239-279-319-359 
200-240-280-320-360 
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B.  Scheduling 
i.  Bifurcation 


5.  Some  commenters  responding  to 
the  Auction  No.  36  Comment  Public 
Notice  argued  that  there  should  be  no 
overlap  between  Auctions  No.  34  and 
36.  The  Bureau  agrees  that  it  may  be 
burdensome  for  some  bidders  to 
participate  in  coinciding  auctions. 
However,  there  was  no  consensus 
among  commenters  on  how  to  resolve 
this  potential  problem.  For  reasons  of 
administrative  convenience,  the  Bureau 
choqses  to  maintain  the  bifurcated 
schedule  for  Auctions  No.  34  and  36. 

6.  In  addition,  for  reasons  of 
administrative  convenience  and 
effective  auction  management,  we  will 
change  the  date  for  Auction  No.  36, 
moving  the  date  back  to  November  1, 
2000.  This  change  will  not  only  provide 
for  more  efficient  management  of  the 
auction,  it  will  provide  additional  time 
between  Auctions  No.  34  and  36  to 
permit  all  interested  parties,  including 
incumbents  and  small  businesses, 
sufficient  time  in  which  to  evaluate  the 
outcome  of  Auction  No.  34  and  prepcire 
for  Auction  No.  36. 

ii.  Pacific  Wireless'  Petition  for 
Reconsideration 

7.  Pacific  Wireless  seeks 
reconsideration  of  the  Bureau's 
scheduling  of  Auctions  No.  34  and  36 
prior  to  the  conclusion  of  the  mandatory 
negotiation  period  for  the  relocation  of 
incumbent  licensees  from  the  upper  200 
channels,  scheduled  to  conclude  on 
December  4,  2000.  SBT  and  PCIA  also 
support  postponement  of  the  auctions, 
however,  they  advocate  delay  until  the 
completion  of  the  involuntary  relocation 
phase  that  is  scheduled  to  commence  on 
December  4,  2000.  Pacific  Wireless 


contends  that  holding  the  auctions  prior 
to  December  4,  2000,  contravenes  the 
Commission's  prior  decisions  and  is 
contrary  to  the  interests  of  incumbents. 
We  disagree  with  this  contention  and 
deny  Pacific  Wireless's  Petition  for 
Reconsideration.  The  800  MHz  Second 
Report  and  Order  stated  that  the 
licensing  of  the  lower  channels  would 
not  occiu  until  "incumbents  have  had 
the  opportiuiity  to  relocate  to  the  lower 
chaimels."  As  Nextel  and  Southern 
correctly  note,  prior  to  Auction  No.  36, 
incumbents  on  the  upper  200  channels 
will  have  had  approximately  18  months 
to  relocate  their  systems.  Although  we 
recognize  that  upper  chaimel 
incumbents  are  currently  in  the  second 
phase  of  the  three-phase  process  the 
Commission  established,  we  believe  that 
18  months  provides  a  reasonable 
opportunity  for  incumbents  to  relocate. 

8.  We  agree  with  those  commenters 
who  stated  that  going  forward  with 
Auctions  No.  34  and  36  will  facilitate 
the  relocation  process  by  providing  EA 
licensees  vdth  additional  relocation 
spectrum  and  incumbents  with  a  more 
certain  picture  of  their  relocation 
options.  Accordingly,  we  will  not  delay 
the  start  of  Auction  No.  36  until  the 
close  of  the  mandatory  negotiation 
period  for  relocation  of  incumbent 
licensees  on  the  upper  200  channels. 

C.  Rules  and  Disclaimers 

i.  Relevant  Authority 

•  9.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
800  MHz  band,  contained  in  title  47, 
part  90  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  title  47,  part  1  of  the  Code 
of  Federal  Regulations. 

10.  Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  contained  in  this 
public  notice;  the  Auction  No.  34 
Comment  Public  Notice,  800  MHz  First 
Report  and  Order,  800  MHz  Second 
Report  and  Order,  and  the  800  MHz 
Order  on  Reconsideration. 

1 1 .  The  terms  contained  in  the 
Commission's  rules,  relevant  orders  and 
public  notices  are  not  negotiable.  The 
Commission  may  amend  or  supplement 
the  information  contained  in  our  public 
notices  at  any  time,  and  will  issue 
public  notices  to  convey  any  new  or 
supplemental  information  to  bidders.  It- 
is  the  responsibility  of  all  prospective 
bidders  to  remain  cvurent  vdth  all 
Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents. 


including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp  ©ftp. fcc.gov  or  the  FCC 
Auctions  World  Wide  Web  site  at  http:/ 
fwww.fcc.gov/wtb/auctions. 
Additionally,  documents  may  be 
obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(ITS),  at  (202)  314-3070.  When  ordering 
documents  from  ITS,  please  provide  the 
appropriate  FCC  number  (for  example, 
FCC  99-270  for  the  800  MHz  Order  on 
Reconsideration). 

ii.  Prohibition  of  Collusion 

12.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  Ucense  area  from 
commiuiicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  with  the  filing  of 
short-form  applications  and  ends  on  the 
down  payment  due  date.  BiddOTS 
competing  for  licenses  in  the  same 
geographic  Ucense  areas  are  encouraged 
not  to  use  the  same  individual  as  an 
authorized  bidder.  A  violation  of  the 
anti-collusion  rule  could  occur  if  an 
individud  acts  as  the  authorized  bidder 
for  two  or  more  competing  applicants, 
and  conveys  information  concerning  the 
substance  of  bids  or  bidding  strategies 
between  the  authorized  bidders  is 
authorized  to  represent  in  the  auction. 
Also,  if  the  authorized  bidders  are 
different  individuals  employed  by  the 
same  organization  (e.g.,  law  firm  or 
consulting  firm),  a  violation  could 
similarly  occur.  In  such  a  case,  at  a 
minimum,  applicants  should  certify  on 
their  applications  that  precautionary 
steps  have  been  taken  to  prevent 
communication  between  authorized 
bidders  and  that  applicants  and  their 
bidding  agents  will  comply  with  the 
anti -collusion  rule. 

13.  However,  the  Bureau  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  vdll  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted. 
Applicants  that  apply  to  bid  for  "all 
markets"  would  be  precluded  from 
communicating  with  all  other 
applicants  after  filing  the  FCC  Form  175 
short-form  application.  However, 
applicants  may  enter  into  bidding 
agreements  before  filing  their  FCC  Form 
175,  as  long  as  they  disclose  the 
existence  of  the  agreement(s)  in  their 
Form  175.  If  parties  agree  in  principle 
on  all  material  terms  prior  to  the  short- 
form  filing  deadline,  those  parties  must 
be  identified  on  the  short-form 
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application  under  §  1.2105(c),  even  if 
the  agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  wrould  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  the  same  geographic 
license  areas.  By  signing  their  FCC  Form 
175  short  form  applications,  applicants 
are  certifying  their  compliance  with 
§  1.2105(c).  In  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  immediately  upon 
learning  of  such  violation.  A  summary 
listing  of  documents  from  the 
Commission  and  the  Bureau  addressing 
the  application  of  the  anti-collusion 
rules  may  be  found  in  Attachment  I. 

iii.  Due  Diligence 

14.  Potential  bidders  should  be  aware 
that  certain  applications  (including 
those  for  modification),  waiver  requests, 
petitions  to  deny,  petitions  for 
reconsideration,  and  applications  for 
review  are  pending  before  the 
Commission  that  relate  to  particular 
applicants  or  incumbent  licensees.  In 
addition,  certain  decisions  reached  in 
the  SMR  proceeding  are  subject  to 
judicial  appeal  and  may  be  the  subject 
of  additional  reconsideration  or  appeal. 
We  note  that  resolution  of  these  matters 
could  have  an  impact  on  the  availability 
of  spectrum  for  EA  licensees  in  the  800 
MHz  SMR  general  category  and  upper 
bands.  While  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction.  Potential  bidders  are 
solely  responsible  for  investigating  and 
evaluating  the  degree  to.  which  such 
pending  matters  may  affect  spectrum 
availability  in  areas  where  they  seek  EA 
licenses.  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  36,  and 
encouraged  to  continue  such  research 
during  the  auction,  in  order  to 
determine  the  existence  of  pending 
proceedings  that  might  affect  their 
decisions  regarding  participation  in  the 
auction. 

15.  To  aid  potential  bidders,  the 
Commission  will  release  a  subsequent 
public  notice  listing  pending  matters 
that  relate  to  licenses  or  applications 
that  affect  the  800  MHz  SMR  general 


category  and  upper  bands.  The 
Commission  will  make  available  for 
public  inspection  the  pleadings  and 
related  filings  in  those  matters  pending 
before  the  Commission. 

16.  In  addition,  potential  bidders  may 
research  the  Bureau's  licensing 
databases  on  the  World  Wide  Web  in 
order  to  determine  which  frequencies 
are  already  licensed  to  incumbent 
licensees.  Because  some  of  our 
incumbent  800  MHz  licensing  records 
have  not  yet  been  converted  to  the 
Bureau's  new  Universal  Licensing 
System  (ULS),  potential  bidders  may 
have  to  select  other  databases  to  perform 
research  for  the  frequency(s)  of  interest. 
The  research  options  wfill  allow 
potential  bidders  to  download  licensing 
data,  as  well  as  to  perform  queries 
online. 

17.  800  MHz  band  Incumbent 
Licenses:  Licensing  records  for  the  800 
MHz  band  are  contained  in  the  Bureau's 
Land  Mobile  database  and  may  be 
researched  on  the  internet  at  http:// 
www.fcc.gov/wtb  by  selecting  the 
"Databases"  link  at  the  top  of  the  page. 
Potential  bidders  may  download  a  copy 
of  the  licensing  database  by  selecting 
"Download  the  Wireless  Databases"  and 
choosing  the  appropriate  files  under 
"Land  Mobile  Database  Files — 47  CFR 
part  90."  Alternatively,  potential 
bidders  may  query  the  Bureau's 
licensing  records  online  by  selecting 
"Search  the  Wireless  Databases  Online." 

18.  The  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  databases.  Potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites  located  in  or  near  the 
geographic  area  for  which  they  plan  to 
bid. 

19.  Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  described  to  the  FCC 
Technical  Support  Hotline  at  (202)  414- 
1250  (voice)  or  (202)  414-1255  (TTY),  or 
via  email  at  ulscomm@fcc.gov.  "The 
hours  of  service  for  the  hotline  are  7 
a.m.  to  10  p.m.  EST,  Monday  through 
Friday.  8  a.m.  to  7  p.m.  EST,  Saturday, 
and  12  p.m.  to  6  p.m.  EST,  Sunday.  In 
order  to  provide  better  service  to  die 
public,  ail  calls  to  the  hoUine  are 
recorded. 

iv.  Incumbent  Licensees 

20.  Potential  bidders  are  reminded 
that  there  are  incumbent  licensees 
operating  on  frequencies  that  are  subject 
to  the  upcoming  auction.  Incumbent 
licensees  retain  the  exclusive  right  to 
use  those  channels  within  their  self- 
defined  service  areas.  The  holder  of  an 


EA  authorization  thus  will  be  required 
to  implement  its  facilities  to  protect 
incumbents  from  harmful  interference. 
These  limitations  may  restrict  the  ability 
of  such  geographic  area  licenses  to  use 
certain  portions  of  the  electromagnetic 
spectrum  or  provide  service  to  certain 
areas  in  their  geographic  license  areas. 
Specifically,  an  EA  authorization  holder 
will  be  required  to  coordinate  with  the 
incumbent  licensees  by  using  the 
interference  protection  criteria 
referenced  in  §  90.683  and  §  90.693  of 
the  Commission's  rules.  However, 
operational  agreements  are  encouraged 
between  the  parties.  Should  an 
incumbent  lose  its  license,  the 
incumbent's  service  area{s)  will  convey 
to  the  rfelevant  authorized  holder  of  the 
EA.  and  the  authorized  EA  licensee  will 
be  entitled  to  operate  within  the 
forfeited  service  area(s)  without  being 
subject  to  further  competitive  bidding. 

V.  Bidder  Alerts 

21.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary  • 
forfeitures,  license  revocations, 
exclusion  from  participation  in  futvue 
auctions,  and/or  criminal  prosecution. 

22.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  than  a  FCC 
auction  represents  an  opportunity  to 
become  a  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  A  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  a  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding,  as  they  would  with  any  new 
business  venture. 

23.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  36  to 
deceive  and  defi^aud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following:  (a)  The  first 
contact  is  a  "cold  call"  from  a 
telemarketer,  or  is  made  in  response  to 
an  inquiry  prompted  by  a  radio  or 
television  infomercial:  (b)  The  offering 
materials  used  to  invest  in  the  ventiue 
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appear  to  be  targeted  at  IRA  funds,  for 
example  by  including  all  documents 
and  papers  needed  for  the  transfer  of 
funds  maintained  in  IRA  accounts;  (c) 
The  amount  of  the  minimiun  investment 
is  less  than  $25,000.  (d)  The  sales 
representative  makes  verbal 
representations  that:  (i)  the  Internal 
Revenue  Service  ("IRS"),  Federal  Trade 
Commission  ("FTC"),  Securities  and 
Exchange  Commission  ("SEC"),  FCC,  or 
other  government  agency  has  approved 
the  investment;  (ii)  the  investment  is  not 
subject  to  state  or  federal  securities 
laws;  or  (iii)  the  investment  will  yield 
unrealistically  high  short-term  profits. 
In  addition,  the  offering  materials  often 
include  copies  of  actual  FCC  releases,  or 
quotes  from  FCC  personnel,  giving  the 
appearance  of  FCC  knowledge  or 
approval  of  the  solicitation.  Information 
about  deceptive  telemarketing 
investment  schemes  is  available  from 
the  FTC  at  (202)  326-2222  and  from  the 
SEC  at  (202)  942-7040.  Complaints 
about  specific  deceptive  telemarketing 
investment  schemes  should  be  directed 
to  the  FTC,  the  SEC,  or  the  National 
Fraud  Information  Center  at  (800)  876- 
7060.  Consumers  who  have  concerns 
about  specific  800  MHz  proposals  may 
also  call  the  FCC  Consumer  Center  at 
(888)  CALL-FCC  ((888)  225-5322). 

vi.  National  Environmental  Policy  Act 
(NEPA)  Requirements 

24.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  an  800 
MHz  facility  is  a  federal  action  and  the 
licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  enviroiunental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 


D.  Auction  Specifics 
i.  Auction  Date 

25.  The  auction  will  begin  on 
Wednesday,  November  1,  2000.  The 
initial  schedule  for  bidding  will  be 
aimounced  by  public  notice  at  least  one 
week  before  ^e  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
on  all  licenses  will  be  conducted  on 
each  business  day  until  bidding  has 
stopped  on  all  licenses. 

ii.  Auction  Title 

26.  Auction  No.  36—800  MHz  SMR 
Lower  80  Channels 

iii.  Bidding  Methodology 

27.  The  bidding  methodology  for 
Auction  No.  36  will  be  simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

iv.  Pre-Auction  Dates  and  Deadlines 

28.  These  are  important  dates  relating 
to  Auction  No.  36: 

Auction  Seminar — September  18,  2000 
Short-Form  Application  (FCC  FORM 

175)— September  29,  2000;  6:00  p.m. 

EST 
Upfront  Payments  (via  wire  transfer) — 

October  16,  2000;  6:00  p.m.  EST 
Orders  for  Remote  Bidding  Software — 

October  17,  2000;  5:30  p.m.  EST 
Mock  Auction — October  30,  2000 
Auction  Begins — November  1 ,  2000 

V.  Requirements  For  Participation " 

29.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short  form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  EST,  September  29,  2000. 

•  Submit  a  sufficient  upfront 
payment  and  a  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  EST, 
October  16,  2000. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

30.  The  follovdng  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  36: 

General  Auction  Information 
General  Auction  Questions 
Seminar  Registration 
Orders  for  Remote  Bidding  Software 
FCC  Auctions  Hotline  (888)  225- 
5322,  Press  Option  #2  or  direct 
(717)  338-2888;  HoiU's  of  service:  8 
a.m.-5:30  p.m.  EST 
Auction  Legal  Information 
Auction  Rules,  Policies,  Regulations 
Auctions  and  Industry  Analysis 
Division,  Legal  Branch,  (202)  418- 
0660;  Commercial  Wireless 


Division,  (202)  418-0620 
Licensing  Information 
Rules,  Policies,  Regulations 
Licensing  Issues 
Due  Diligence 
Incumbency  Issues 
Technical  Support 
Electronic  Filing  Assistance 
Software  Dowrnloading 
FCC  Auctions  Technical  Support 

Hotline,  (202)  414-1250  (Voice). 

(202)  414-1255  (TTY),  Hours  of 

service:  7  a.m.-10:00  p.m.  EST. 

Monday-Friday;  8  a.m. -7:00  p.m. 

EST,  Saturday;' 12:00  p.m.-6:00 

p.m.  EST,  Simday 
Payment  Information 
Wire  Transfers 
Refunds 
FCC  Auctions  Accounting  Branch, 

(202)  418-1995,  (202)  418-2843 

(Fax) 
Telephonic  bidding — Will  be  furnished 

ordy  to  qualified  bidders 
FCC  Copy  Contractor 
Additional  Copies  of  Commission 

Documents 
International  Transcription  Services, 

Inc.,  445  12th  Street,  SW  Room  CY- 

B400,  Washington,  DC  20554,  (202) 

314-3070 
Press  Information — Meribeth  McCarrick 

(202)418-0654 
FCC  Forms— (800)  418-3676  (outside 
Washington,  DC),  (202)  418-3676  (in 
the  Washington  Area) 
FCC  Internet  Sites — http://www.fcc.gov/ 
formpage  http://www.fcc.gov/wtb/ 
auctions  http://www.fcc.gov  ftp:// 
ftp.fcc.gov 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

31.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
on  Attachment  D.  The  short-form 
application  seeks  the  applicant's  name 
and  address,  legal  classification,  status, 
bidding  credit  eligibility,  identification 
of  the  authorization(s)  sought,  the 
authorized  bidders  and  contact  persons. 

A.  Ownership  Disclosure  Requirements 
(Form  175  Exhibit  A) 

32.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§  1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  Form  175.  applicants  will  be 
requfred  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ovkTiership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 


43354 


Federal  Register / Vol.  65,  No.  135 /Thursday,  July  13,  2000 /Notices 


B.  Consortia  and  foint  Bidding 
Arrangements  (Fonn  1 75  Exhibit  Bj 

33.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure.  See  47 
CFR  1.2105(a)(2){viii)  and  1.2105(c)(1). 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  imderstandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  See  47  CFR  1.2105(a)(2)(ix}.  Where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 
applicemts  must  submit  an  "Exhibit  B" 
to  the  FCC  Form  175. 

34.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest,  form  a  consortium 
with,  or  enter  into  a  joint  bidding 
arrangement  with  other  applicants  for 
licenses  in  the  same  geographic  license 
area  provided  that  (i)  the  attributable 
interest  holder  certify  that  it  has  not  and 
will  not  communicate  with  any  party 
concerning  the  bids  or  bidding  strategies 
of  more  than  one  of  the  applicants  in 
which  it  holds  an  attributable  interest, 
or  with  which  it  has  formed  a 
consortium  or  entered  into  a  joint 
bidding  arrangement;  and  (ii)  the 
arrangements  do  not  result  in  a  change 
in  control  of  any  of  the  applicants. 
While  the  anti-collusion  rules  do  not 
prohibit  non-auction  related  business 
negotiations  among  auction  applicants, 
bidders  are  reminded  that  certain 
discussions  or  exchanges  could  broach 
on  impermissible  subject  matters 
because  they  may  convey  pricing 
information  and  bidding  strategies. 

C.  Small  Business  Bidding  Credits  (Form 
1 75  Exhibit  C) 

i.  Eligibility 

35.  Bidding  credits  are  available  to 
small  businesses  and  very  small 
businesses  as  defined  in  47  CFR 
90.912(b).  For  purposes  of  determining 
which  entities  qualify  as  very  small 
businesses  or  small  businesses,  the 
Commission  will  consider  the  gross 
revenues  of  the  applicant,  its  controlling 
interests,  and  the  affiliates  of  the 
applicant  and  its  controlling  interests. 
The  Commission  does  not  impose 


specific  equity  requirements  on 
controlling  interests.  Once  principals  or 
entities  with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  applicant  and 
their  affiliates  will  be  counted  in 
determining  small  business  eligibility. 
The  term  "control"  includes  both  de 
facto  and  de  jure  control  of  the 
applicant.  Typically,  ownership  of  at 
least  50.1  percent  of  an  entity's  voting 
stock  evidences  de  jiu«  control.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  The  following  are  some  common 
indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

36.  A  consortium  of  small  businesses, 
or  very  small  businesses  is  a 
conglomerate  organization  formed  as  a 
joint  ventiu-e  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  small  or  very  small 
business  in  §  90.912.  Thus,  each 
consortium  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  controlling  interests,  and 
controlling  interests'  affiUates.  We  note 
that  although  the  gross  revenues  of  the 
consortium  members  will  not  be 
aggregated  for  purposes  of  determining 
eligibility  for  small  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortiiun  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortiiun. 

ii.  Application  Showing 

37.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
docvunentation  as  Exhibit  C  to  their  FCC 
Form  175  short  form  applications  to 
establish  that  they  satisfy  the  eligibility 
requirements  to  qualify  as  a  smeJl 
business  or  very  small  business  (or 
consortia  of  small  or  very  small 
businesses)  for  this  auction. 
Specifically,  for  Auction  No.  36, 
applicants  applying  to  bid  as  small  or 
very  small  businesses  (or  consortia  of 
small  or  very  small  businesses)  will  be 
required  to  disclose  on  Exhibit  C  to  their 
FCC  Form  175  short-form  applications, 
separately  and  in  the  aggregate,  the 
gross  revenues  for  the  preceding  three 
years  of  each  of  the  following:  (i)  The 
apphcant;  (ii)  the  apphcant's  affiliates; 
(iii)  the  applicant's  controlling  interests; 
and  (iv)  the  affiliates  of  the  apphcant's 
controlling  interests.  Certification  that 


the  average  gross  revenues  for  the 
preceding  three  years  do  not  exceed  the 
applicable  limit  is  not  sufficient.  If  the 
applicant  is  applying  as  a  consortium  of 
very  small  or  small  businesses,  this 
information  must  be  provided  for  each 
consortium  member. 

iii.  Bidding  Credits 

38.  Applicants  that  qualify  under  the 
definitions  of  small  business,  and  very 
small  business  (or  consortia  of  small  or 
very  small  businesses)  as  set  forth  in  47 
CFR  90.912,  are  eligible  for  a  bidding 
credit  that  represents  the  amount  by 
which  a  bidder's  winning  bids  are 
discounted.  The  size  of  an  800  MHz 
lower  band  bidding  credit  depends  on 
the  average  gross  revenues  for  the 
preceding  three  years  of  the  bidder  and 
its  controlling  interests  and  affiliates: 

•  A  bidder  with  average  gross 
revenues  of  not  more  than  $15  million 
for  the  preceding  three  years  receives  a 
25  percent  discount  on  its  winning  bids 
for  800  MHz  lower  band  licenses 
("small  business"); 

•  A  bidder  with  average  gross 
revenues  of  not  more  than  $3  million  for 
the  preceding  three  years  receives  a  35 
percent  discount  on  its  winning  bids  for 
800  MHz  lower  band  licenses  ("very 
small  business"). 

39.  Bidding  credits  are  not 
cumulative:  qualifying  applicants 
receive  either  the  25  percent  or  the  35 
percent  bidding  credit,  but  not  both. 

40.  Bidders  in  Auction  No.  36  should 
note  that  unjust  enrichment  provisions 
apply  to  winning  bidders  that  use 
bidding  credits  and  subsequently  assign 
or  transfer  control  of  their  licenses  to  an 
entity  not  qualifying  for  the  same  level 
of  bidding  credit.  See  47  CFR  90.910(b) 
Finally,  bidders  should  also  note  that 
there  are  no  installment  payment  plans 
in  Auction  No.  36. 

D.  Other  Information  (Form  1 75  Exhibits 
DandE) 

41.  Applicants  ouTied  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(b)(2),  may  attach  an  exhibit 
(Exhibit  D)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  in  Exhibit  E  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

E.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  175) 

42.  After  the  short-form  filing 
deadline  (September  29,  2000), 
applicants  may  make  only  minor 
changes  to  their  FCC  Form  175 
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applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections  or  proposed  service 
areas,  change  the  certifying  official  or 
change  control  of  the  applicant  or 
change  bidding  credits).  See  47  CFR 
1.2105.  Permissible  minor  changes 
include,  for  example,  deletion  and 
addition  of  authorized  bidders  {to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
changes  on-line,  and  submit  a  letter 
summarizing  the  changes  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Room  4-A760,  Washington, 
DC  20554.  A  separate  copy  of  the  letter 
should  be  submitted  to  M.  Nicole  Oden, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Biueau,  Federal  Communications 
commission,  445  12th  Street,  SW,  Room 
4-A337,  Washington,  D.C.  20554, 
briefly  summarizing  the  changes. 
Questions  about  other  changes  should 
be  directed  to  M.  Nicole  Oden  at  (202) 
418-0660. 

F.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

43.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CPR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

III.  Pre-Auction  Procedures 

A.  Auction  Seminar 

44.  On  Monday,  September  18,  2000, 
the  FCC  will  sponsor  a  free  seminar  for 
Auction  No.  36  at  the  Federal 
Communications  Commission,  located 
at  445  12th  Street,  SW,  Washington, 
D.C.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procedures,  conduct  of  the  auction,  FCC 
remote  bidding  software,  and  the  800 
.MHz  band  service  and  auction  rules. 
The  seminar  will  also  provide  an 
opportunity  for  prospective  bidders  to 
ask  questions  of  FCC  staff. 

45.  To  register,  complete  the 
registration  form  (Attachment  B)  and 
submit  it  by  Friday,  September  15,  2000. 
Registrations  are  accepted  on  a  first- 
come,  first-served  basis. 


B.  Short-Form  Apphcation  (FCC  Form 
1 75)— Due  September  29,  2000 

46.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  a 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  by  6:00  p.m.  EST  on 
September  29,  2000.  Late  appUcations 
will  not  be  accepted. 

47.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  Part  III.D. 

i.  Electronic  Filing 

48.  AppUcants  must  file  their  FCC 
Form  1 75  applications  electronically. 
See  47  CFR  1.2105(a).  Applications  may 
generally  be  filed  at  any  time  beginning 
at  noon  on  September  18,  2000  until 
6:00  p.m.  EST  on  September  29,  2000. 
Applicants  are  strongly  encovuaged  to 
file  early,  and  are  responsible  for 
allowing  adequate  time  for  filing  their 
applications.  Applicants  may  update  or 
amend  their  electronic  appUcations 
multiple  times  imtil  the  filing  deadline 
on  September  29,  2000. 

49.  Applicants  must  press  the 
"Submit  Form  175"  button  on  the 
"Submit"  page  of  the  electronic  form  to 
successfully  submit  their  FCC  Forms 
175.  Any  form  that  is  not  submitted  will 
not  be  reviewed  by  the  FCC.  Information 
about  accessing  the  FCC  Form  175  is 
included  in  Attachment  C.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  the  hours  of  service 
are  7  a.m.  to  10  p.m.  EST,  Monday 
through  Friday,  8  a.m.  to  7  p.m.  EST, 
Saturday,  and  12  p.m.  to  6  p.m.  EST, 
Sunday. 

ii.  Completion  of  the  FCC  Form  175 

50.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  1 75  are  in  Attachment  D  of  this 
public  notice.  Applicants  are 
encouraged  to  begin  preparing  the 
required  attachments  for  FCC  Form  175 
prior  to  submitting  the  form. 
Attachments  C  and  D  provide 
information  on  the  required  attachments 
and  appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

51.  The  FCC  Form  175  electronic 
review  software  may  be  used  to  review 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants"  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 


For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  Exhibits  to  their  FCC  Form  175 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
for  details  on  accessing  the  review 
system. 

C.  Application  Processing  and  Minor. 
Corrections 

52.  After  the  deadline  for  filing  the 
FCC  Form  175  appUcations  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  those  applications 
accepted  for  filing  (including  FCC 
accoimt  nimibers  and  the  licenses  for 
which  they  applied);  (ii)  those 
appUcations  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  emd  the  deadline 
for  filing  such  corrected  applications. 

53.  As  described  more  fully  in  the 
Commission's  rules,  after  the  September 
29,  2000,  short  form-filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g..  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Payments — Due  October  16, 
2000 

54.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  a  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  After  completing  the  FCC  Form 
175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  MeUon 
Bank,  by  6:00  p.m.  EST  on  October  16, 
2000. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
36  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  October  16,  2000 
deadline  will  resuJt  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 
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i.  Making  Auction  Payments  by  Wire 
Transfer 

55.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  EST  on  October 
16.  2000.  To  avoid  imtimely  payments, 
applicants  should  discuss  arrangements 
(including  bank,  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ AC  910-1203 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCTIONPAY" 
TAXPAYER  IDENTIFICATION  NO.: 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A36U") 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  23A:  "36") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  X358425 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

56.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
209-6045  or  (412)  236-5702  at  least  one 
hour  before  placing  the  order  for  the 
wire  transfer  (but  on  the  same  business 
day).  On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  36."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

ii.  FCC  Form  159 

57.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159)  must  be 
faxed  to  Mellon  Bank  in  order  to 
accompany  each  upfront  payment. 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  are 
included  in  Attachment  E.  An  electronic 
version  of  the  FCC  Form  159  is  available 
after  filing  the  FCC  Form  175.  The  FCC 
Form  159  can  be  completed 
electronically,  but  must  be  filed  with 
Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Payment 

58.  In  the  Amendment  of  Part  1  of  the 
Commission 's  Rules,  Order, 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making,  (Part 

1  Order.  MO&O  and  NPRM)  62  FR 
13540  (March  21.  1997),  the 
Commission  delegated  to  the  Bureau  the 
authority  and  discretion  to  determine  an 


appropriate  upfront  payment  for  each 
license  being  auctioned.  In  the  Auction 
No.  36  Comment  Public  Notice,  the 
Bureau  proposed  upfront  payments  for 
Auction  No.  36.  Specifically,  the  Bureau 
proposed  calculating  the  upfront 
payment  on  a  license-by-license  basis, 
using  the  following  formula: 
License  populatibn  *$0.001  (the  result 
rounded  to  the  nearest  hundred  for 
levels  below  $10,000.00  and  to  the 
nearest  thousand  for  levels  above 
$10,000.00)  with  a  minimum  of  no 
less  than  $1,000.00  per  license. 
In  this  public  notice,  we  adopt  this 
formula. 

59.  Please  note  that  upfront  payments 
are  not  attributed  to  specific  licenses, 
but  instead  will  be  translated  to  bidding 
units  to  define  a  bidder's  maximum 
bidding  eligibility.  For  Auction  No.  36, 
the  amoiuit  of  the  upfront  payment  will 
be  translated  into  bidding  units  on  a 
one-to-one  basis;  e.g.,  a  $25,000  upfront 
payment  provides  the  bidder  with 
25,000  bidding  units.  The  total  upfront 
payment  defines  the  maximum  amount 
of  bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  (including 
standing  high  bids)  in  any  single  round 
of  bidding.  Thus,  an  applicant  does  not 
have  to  make  an  upfront  payment  to 
cover  all  licenses  for  which  the 
applicant  has  selected  on  FCC  Form 
175,  but  rather  to  cover  the  maximum 
number  of  bidding  units  that  are 
associated  with  licenses  on  which  the 
bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

60.  In  order  to  be  able  to  place  a  bid 
on  a  license,  in  addition  to  having 
specified  that  license  on  the  FCC  Form 
175,  a  bidder  must  have  an  eligibility 
level  that  meets  or  exceeds  the  number 
of  bidding  units  assigned  to  that  license. 
At  a  minimum,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  the  FCC 
Form  175,  or  else  the  applicant  will  not 
be  eligible  to  participate  in  the  auction. 

61.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximiun  eligibility  after  the  upfront 
payment  deadline. 

Note:  An  applicant  may.  on  its  FCC  Form 
175,  apply  for  every  license  being  offered,  but 


its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  units  reflected  in  its 
upfttjnt  payment. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

62.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  36  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short 
form-filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group.  ATTN: 
Michelle  Bennett  or  Gail  Glasser,  at 
(202)  418-2843  by  October  16,  2000. 
Should  the  payer  fail  to  submit  the 
requested  information,  the  refund  will 
be  returned  to  the  original  payer.  For 
additional  information,  please  call  (202) 
418-1995 

Name  of  Bank 
ABA  Number 

Contact  and  Phone  Number 
Account  Number  to  Credit 
Name  of  Account  Holder 
Correspondent  Bank  (if  applicable) 
ABA  Number 
Account  Number 

(Applicemts  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refimds.)  Eligibility  for  refunds  is 
discussed  in  Part  V.D. 

E.  Auction  Registration 

63.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

64.  .-Ml  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  contact 
address  fisted  in  the  FCC  Form  175. 

65.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  euiy 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Friday, 


Federal  Register   Vol.  65,  No.  135 /Thursday,  July  13,  2000 /Notices 


43357 


October  27,  2000  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  qf  the 
registration  material 

66.  Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  445 
12th  St.,  S\V,  Washington.  DC  20554. 
Only  an  authorized  representative  or 
certifying  official,  as  designated  on  an 
applicant's  FCC  Form  175,  may  appear 
m  person  with  two  forms  of 
identification  (one  of  which  must  be  a 
photo  identification)  in  order  to  receive 
replacement  codes.  Qualified  bidders 
requiring  replacement  codes  must  call 
technical  support  prior  to  arriving  at  the 
FCC  to  arrange  preparation  of  new 
codes. 

F.  Remote  Electronic  Bidding  Software 

67.  Qualified  bidders  are  allowed  to 
bid  electronically  or  telephonically.  If 
choosing  to  bid  electronically,  each 
bidder  must  purchase  their  ovm.  copy  of 
the  remote  electronic  bidding  software. 
Electronic  bids  will  only  be  accepted 
from  those  applicants  purchasing  the 
software.  However,  the  software  may  be 
copied  by  the  applicant  for  use  by  its 
authorized  bidders  at  different 
locations.  The  price  of  the  FCC's  remote 
bidding  software  is  $175.00  and  must  be 
ordered  by  Tuesday,  October  17,  2000. 
For  security  purposes,  the  software  is 
only  mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 
175.  Please  note  that  auction  software  is 
tailored  to  a  specific  auction,  so 
software  from  prior  auctions  will  not 
work  for  Auction  No.  36.  If  bidding 
telephonically.  the  telephonic  bidding 
phone  number  will  be  supplied  in  the 
first  Federal  Express  mailing  of 
confidential  login  codes.  Qualified 
bidders  that  do  not  purchase  the 
software  may  only  bid  telephonically. 
To  indicate  your  bidding  preference,  a 
FCC  Bidding  Preference/Remote 
Software  Order  Form  can  be  accessed 
when  submitting  the  FCC  Form  175. 
Bidders  should  complete  this  form 
electronically,  print  it  out.  and  fax  to 
(717)  338-2850.  A  manual  copy  of  this 
form  is  also  included  as  Attachment  F 
in  this  public  notice. 

G.  Mock  Auction 

68.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Monday.  October  30,  2000.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
software  prior  to  the  auction.  Free 


demonstration  software  will  be  available 
for  use  in  the  mock  auction. 
Participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
aiuioimced  by  public  notice. 

IV.  Auction  Event 

69.  The  first  round  of  bidding  for 
Auction  No.  36  will  begin  on 
Wednesday,  November  1,  2000.  The 
initial  bidding  schedule  will  be 
announced  in  a  public  notice  listing  the 
qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

70.  In  the  Auction  No.  36  Comment 
Public  Notice,  we  proposed  to  award  the 
2,800  licenses  in  the  800  MHz  lower 
band  in  a  single,  simultaneous  multiple 
roimd  auction.  We  received  no 
comment  on  this  issue.  We  conclude 
that  it  is  operationally  feasible  and 
appropriate  to  auction  the  800  MHz 
lower  band  licenses  through  a  single, 
simultaneous  multiple  round  auction. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

71.  In  the  Auction  No.  36  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  xuiits)  for  each 
bidder.  We  received  no  comments  on 
this  issue. 

72.  For  Auction  No.  36  we  will  adopt 
this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximxun 
eligibility  (in  bidding  units)  for  each 
bidder.  The  total  upfront  payment  does 
not  define  the  total  dollars  a  bidder  may 
bid  on  any  given  license. 

73.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
maximum  eligibility  during  each  round 
of  the  auction. 

74.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  current 
roimd,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  (see  "Minimum 
Accepted  Bids"  in  Part  IV.B.(iii)).  The 


minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibiUty,  and 
increases  by  stage  as  the  auction 
progresses. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

75.  Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  roimd  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibiUty  despite  the  bidder's  activity 
in  the  current  roimd  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  We  are  satisfied  that  our 
practice  of  providing  five  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
maximum  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

76.  The  FCC  automated  auction 
system  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  there  are 
no  activity  rule  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibiUty,  thereby  meeting  the 
minimum  requirements. 

77.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  dvuing 
the  round  by  using  the  reduce  eligibiUty 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described  in  "Auction  Stages"  [see  Part 
rV.A.iv  discussion).  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibiUty. 

78.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  software) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  roimd  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 
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iv.  Auction  Stages 

79.  We  conclude  that  the  Auction  No. 
36  will  be  composed  of  three  stages, 
which  are  each  defined  by  an  increasing 
activity  rule.  The  following  paragraphs 
describe  the  activity  levels  for  each 
stage  of  the  auction.  The  FCC  reserves 
the  discretion  to  further  alter  the 
activity  percentages  before  and/or 
during  the  auction. 

80.  Stage  One:  During  the  first  stage 
of  the  auction,  a  bidder  desiring  to 
maintain  its  ciurent  eligibility  will  be 
required  to  be  active  on  licenses  that 
represent  at  least  80  percent  of  its 
ciurent  bidding  eligibility  in  each 
bidding  round.  Failure  to  maintain  the 
required  activity  level  will  result  in  a 
reduction  in  the  bidder's  bidding 
eligibility  in  the  next  round  of  bidding 
(unless  an  activity  rule  waiver  is  used). 
During  Stage  One,  reduced  eligibility  for 
the  next  round  will  be  calculated  by 
multiplying  the  sum  of  bidding  units  of 
the  bidder's  standing  high  bids  and 
valid  bids  dviring  the  current  round  by 
five-fourths  (V4). 

81.  Stage  Two:  During  the  second 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  ehgibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintciin  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  Ehu-ing  Stage  Two,  reduced 
ehgibility  for  the  next  round  will  be 
calculated  by  multiplying  the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  valid  bids  during  the 
current  round  by  ten-ninths  (10/9). 

82.  Stage  Three:  Diuing  the  third  stage 
of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 

is  used).  In  this  stage,  reduced  eligibility 
for  the  next  round  will  be  calculated  by 
multiplying  the  sum  of  bidding  units  of 
the  bidder's  standing  high  bids  and 
valid  bids  during  the  current  round  by 
fifty-fortyninths  (50/49). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  period  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
that  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibiUty  or 
used  an  activity  rule  waiver  because 


they  did  not  re-verify  their  activity 
status  at  stage  transitions.  Bidders  may 
check  their  activity  against  the  required 
minimum  activity  level  by  using  the 
bidding  software's  bidding  module. 

V.  Stage  Transitions 

83.  Auction  No.  36  will  start  in  Stage 
One  and  will  advance  to  the  next  stage 
[i.e.,  from  Stage  One  to  Stage  Two,  and 
from  Stage  Two  to  Stage  Three)  when, 
in  each  of  three  consecutive  rounds  of 
bidding,  the  high  bid  has  increased  on 
10  percent  or  less  of  the  licenses  being 
auctioned  (as  measured  in  bidding 
units).  However,  the  Bureau  will  retain 
the  discretion  to  regulate  the  pace  of  the 
auction  by  announcement.  This 
determination  will  be  based  on  a  variety 
of  measiues  of  bidder  activity, 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue. 

vi.  Auction  Stopping  Rules 

84.  Auction  No.  36  will  employ  a 
simultaneous  stopping  rule.  Under  this 
rule,  bidding  will  remain  open  on  all 
licenses  until  bidding  stops  on  every 
license.  The  auction  will  close  for  all 
licenses  when  one  round  passes  during 
which  no  bidder  submits  a  new 
acceptable  bid  on  any  license,  applies  a 
proactive  waiver,  or  withdraws  a 
previous  high  bid.  After  the  first  such 
round,  bidding  closes  simultaneously 
on  all  licenses. 

85.  The  Bureau  retains  the  discretion 
to  invoke  the  other  versions  of  the 
simultaneous  stopping  rule.  This 
modified  version  will  close  the  auction 
for  all  licenses  after  the  first  round  in 
which  no  bidder  submits  a  proactive 
waiver,  a  withdrawal,  or  a  new  bid  on 
any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  will  not  keep 
the  auction  open  under  this  modified 
stopping  rule. 

86.  The  Bureau  also  retains  the 
discretion  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn  in  a  round.  In 
this  event,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  an  activity  rule 
waiver  (if  it  has  anv  left). 

87.  In  addition,  the  Bureau  reserves 
the  right  to  declare  that  the  auction  will 
end  after  a  specified  number  of 


additional  rounds  ("special  stopping 
rule").  If  the  Bureau  invokes  this  special 
stopping  rule,  it  will  accept  bids  in  the 
final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  specified  number 
of  rounds.  The  Bureau  proposed  to 
exercise  this  option  only  in 
circumstances  such  as  where  the 
auction  is  proceeding  very  slowlv. 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  moving  the 
auction  into  the  next  stage  where 
bidders  will  be  required  to  maintain  a 
higher  level  of  bidding  activity, 
increasing  the  number  of  bidding 
rounds  per  day. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

88.  For  Auction  No.  36,  by  public 
notice  or  by  announcement  during  the 
auction,  the  Bureau  may  delay,  suspend 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases  the  Bureau  may 
elect  to:  resume  the  auction  starting 
from  the  begirming  of  the  current  round; 
resume  the  auction  starting  from  some 
previous  round;  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureau  to  delay  or  suspend 
the  auction.  We  emphasize  that  exercise 
of  this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structure 

89.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction  This  public 
notice  will  be  mcluded  in  the 
registration  mailings.  The  round 
structiire  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day  Details 
regarding  round  results  formats  and 
locations  will  be  included  in  a  Qualified 
Bidder  Public  Notice. 

90.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
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an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimiun  Opening 
Bid 

91.  The  Bureau  adopts  minimum 
opening  bids  for  Auction  36,  which  are 
reducible  at  the  discretion  of  the 
Bureau.  Congress  has  enacted  a 
presumption  that  unless  the 
Commission  determines  otherwise, 
minimum  opening  bids  or  reserve  prices 
are  in  the  public  interest. 

92.  The  Bureau  adopts  the  following 
proposed  formula  to  calculate  minimum 
opening  bids  for  each  license: 

License  population  *  $0,001  (the  result 
rounded  to  the  nearest  hundred  for 
results  less  than  $10,000.00  and  to  the 
nearest  thousand  for  results  greater  than 
$10,000.00)  with  a  minimum  of  no  less 
than  $1,000.00  per  license. 

93.  The  Bureau  concludes  that  this 
adopted  formula  best  meets  the 
objectives  of  our  authority  in 
establishing  reasonable  minimum 
opening  bids  The  Bureau  has  noted  in 
the  past  that  the  reserve  price  and 
minimum  opening  bid  provision  is  not 
a  requirement  to  maximize  auction 
revenue  but  rather  a  protection  against 
assigning  licenses  at  unacceptably  low 
prices  and  that  we  must  balance  the 
revenue  raising  objective  against  our 
other  public  interest  objectives  in 
setting  the  minimum  bid  level.  See 
Auction  of  800  MHz  SMR  Upper  10 
MHz  Band,  Minimum  Opening  Bids  or 
Reserve  Prices.  62  FR  55251  (October 
23,  1997).  For  the  sake  of  auction 
integrity  and  fairness,  minimum 
opening  bids  must  be  set  in  a  manner 
that  is  consistent  across  licenses. 

94.  As  a  final  safeguard  against 
unduly  high  pricing,  minimum  opening 
bids  are  reducible  at  the  discretion  of 
the  Bureau  This  will  allow  the  Bureau 
flexibility  to  adjust  the  minimum 
opening  bids  if  circumstances  warrant. 
The  Bureau  emphasizes,  however,  that 
such  discretion  will  be  exercised,  if  at 
all,  sparingly  and  early  in  the  auction, 
i.e.,  before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 
During  the  course  of  the  auction,  the 
Bureau  will  not  entertain  any  bidder 
requests  to  reduce  the  minimum- 
opening  bid  on  specific  licenses. 


iii.  Bid  Increments  and  Minimum 
Accepted  Bids 

95.  For  Auction  No.  36  the  Bureau 
adopts  a  smoothing  methodology  to 
calculate  minimum  bid  increments.  The 
smoothing  methodology  is  designed  to 
vary  the  increment  for  a  given  license 
between  a  maximum  and  minimum 
value  based  on  the  bidding  activity  on 
that  license.  This  methodology  allows 
the  increments  to  be  tailored  to  the 
activity  level  of  a  license,  decreasing  the 
time  it  takes  for  active  licenses  to  reach 
their  final  value.  The  formula  used  to 
calculate  this  increment  is  included  as 
Attachment  G. 

96.  The  Bureau  adopts  the  initial 
values  for  the  maximum  of  0.2  or  20 
percent  of  the  license  value  and  a 
minimum  of  0.1  or  10  percent  of  the 
license  value.  The  Bureau  retains  the 
discretion  to  change  the  minimum  bid 
increment  if  it  determines  that 
circiunstance  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  Under  its 
discretion,  the  Bureau  may  also 
implement  an  absolute  dollar  floor  for 
the  bid  increment  to  further  facilitate  a 
timely  close  of  the  auction.  The  Bureau 
may  also  use  its  discretion  to  adjust  the 
minimum  bid  increment  without  prior 
notice  if  circumstances  warrant.  As  an 
alternative  approach,  the  Bureau  may, 
in  its  discretion,  adjust  the  minimum 
bid  increment  gradually  over  a  number 
of  roimds  as  opposed  to  single  large 
changes  in  the  minimum  bid  increment 
(e.g.,  by  raising  the  increment  floor  by 
one  percent  every  round  over  the  course 
of  ten  rounds).  The  Bureau  also  retains 
the  discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  36  if  circumstances  warrant. 

iv.  High  Bids 

97.  Each  bid  will  be  date-  and  time- 
stamped  when  it  is  entered  into  the  FCC 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  the  Commission  receives  bids. 
The  bidding  software  allows  bidders  to 
make  multiple  submissions  in  a  roimd. 
As  each  bid  is  individually  date-  and 
time-stamped  according  to  when  it  was 
submitted,  bids  submitted  by  a  bidder 
earlier  in  a  round  will  have  an  earlier 
date  and  time  stamp  than  bids 
submitted  later  in  a  round. 

V.  Bidding 

98.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes,  subject  to  its  eligibility,  as 
well  as  withdraw  high  bids  from 
previous  bidding  rounds,  remove  bids 


placed  in  the  same  bidding  round,  or 
permanently  reduce  eligibility.  Bidders 
also  have  the  option  of  making  multiple 
submissions  and  withdrawals  in  each 
bidding  round.  If  a  bidder  submits 
multiple  bids  for  a  single  license  in  the 
same  roimd,  the  system  takes  the  last 
bid  entered  as  that  bidder's  bid  for  the 
round  and  the  date-  and  time-stamp  of 
that  bid  reflects  the  latest  time  the  bid 
was  submitted. 

99.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
automated  bidding  software  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid, 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.  Normally  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  36. 

100.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  two  factors:  (i) 
The  licenses  applied  for  on  FCC  Form 
175;  and  (ii)  the  upfront  pajmient 
amount  deposited.  The  bid  submission 
screens  will  be  tailored  for  each  bidder 
to  include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  the  option  to  further 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  licenses. 

101.  The  bidding  software  requires 
each  bidder  to  login  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  after  they 
submit  their  bids. 

102.  The  bid  entry  screen  of  the 
Automated  Auction  System  software  for 
Auction  No.  36  allows  bidders  to  place 
multiple  increment  bids.  Specifically, 
high  bids  may  be  increased  &"om  one  to 
nine  bid  increments.  A  single  bid 
increment  is  defined  as  the  difference 
between  the  standing  high  bid  and  the 
minimimi  acceptable  bid  for  a  license. 
The  bidding  software  will  display  the 
bid  increment  for  each  license. 

103.  To  place  a  bid  on  a  license,  the 
bidder  must  increase  the  standing  high 
bid  by  one  to  nine  times  the  bid 
increment.  This  is  done  by  entering  a 
whole  number  between  1  and  9  in  the 
bid  increment  multiplier  (Bid  Mult) 
field  in  the  software.  This  value  will 
determine  the  amount  of  the  bid 
(Amount  Bid)  by  multiplying  the  bid 
increment  multiplier  by  the  bid 
increment  and  adding  the  result  to  the 
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high  bid  amount  according  to  the 
following  formula: 

Amount  Bid  =  High  Bid  +  (Bid  Mult  * 
Bid  Increment) 

Thus,  bidders  may  place  a  bid  that 
exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid,  which  is 
equal  to  one  bid  increment,  a  bidder 
will  enter  "1"  in  the  bid  increment 
multiplier  column  and  press  submit. 

104.  For  any  license  on  which  the 
FCC  is  designated  as  the  high  bidder 
[i.e.,  a  license  that  has  not  yet  received 
a  bid  in  the  auction  or  where  the  high 
bid  was  withdrawn  and  a  new  bid  has 
not  yet  been  placed),  bidders  will  be 
limited  to  bidding  only  the  minimum 
acceptable  bid.  In  both  of  these  cases  no 
increment  exists  for  the  licenses,  and 
bidders  should  enter  "1"  in  the  Bid 
Mult  field.  Note  that  in  this  case,  any 
whole  number  between  1  and  9  entered 
in  the  multiplier  column  will  result  in 

a  bid  value  at  the  minimum  acceptable 
bid  amount.  Finally,  bidders  are 
cautioned  in  entering  numbers  in  the 
Bid  Mult  field  because,  as  explained  in 
the  following  section,  a  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

105.  In  Auction  No.  36,  the  Bureau 
will  limit  the  number  of  rounds  in 
which  bidders  may  place  withdrawals 
to  two  rounds.  These  rounds  will  be  at 
the  bidder's  discretion  and  there  will  be 
no  limit  on  the  number  of  bids  that  may 
be  withdrawn  in  either  of  these  rounds. 
Withdrawals  during  the  auction  will 
still  be  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market.  If  a  high 
bid  is  withdrawn,  the  license  will  be 
offered  in  the  next  round  at  the  second 
highest  bid  price,  which  may  be  less 
than,  or  equal  to,  in  the  case  of  tie  bids, 
the  amount  of  the  withdrawn  bid, 
without  any  bid  increment.  The 
Commission  will  serve  as  a  "place 
holder"  on  the  license  until  a  new 
acceptable  bid  is  submitted  on  that 
license. 

106.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  software,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 


subject  to  withdrawal  payments. 
Removing  a  bid  will  affect  a  bidder's 
activity  for  the  roimd  in  which  it  is 
removed;  i.e.  a  bid  that  is  subsequently 
removed  does  not  count  toward  the 
bidder's  activity  requirement. 

107.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  the  next  round,  a  bidder  may 
withdraw  standing  high  bids  from 
previous  roimds  using  the  "withdraw 
bid"  function  (assuming  that  the  bidder 
has  not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g).  The 
proced\u"e  for  withdrawing  a  bid  and 
receiving  a  withdrawal  confirmation  is 
essentially  the  same  as  the  bidding 
procedure  described  in  "High  Bids," 
Part  rV.B.iv. 

108.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  Specifically,  a 
bidder  ("Bidder  X")  that  withdraws  a 
high  bid  during  the  course  of  an  auction 
is  subject  to  a  bid  withdrawal  payment 
equal  to  the  difference  between  the 
amount  withdrawn  and  the  amount  of 
the  subsequent  winning  bid.  If  a  high 
bid  is  withdrawn  on  a  license  that 
remains  unsold  at  the  close  of  the 
auction.  Bidder  X  will  be  required  to 
make  an  interim  payment  equal  to  three 
(3)  percent  of  the  net  amount  of  the 
withdrawn  bid.  This  payment  amount  is 
deducted  from  any  upfront  payments  or 
down  payments  that  Bidder  X  has 
deposited  with  the  Commission.  If,  in  a 
subsequent  auction,  that  license 
receives  a  valid  bid  in  an  amoimt  equal 
to  or  greater  than  the  withdrawn  bid 
amount,  then  no  final  bid  withdrawal 
payment  will  be  assessed,  and  Bidder  X 
may  request  a  refund  of  the  interim 
three  (3)  percent  payment.  If,  in  a 
subsequent  auction,  the  winning  bid 
amount  for  that  license  is  less  than 
Bidder  X's  withdrawn  bid  amount,  then 
Bidder  X  will  be  required  to  make  a 
final  bid  withdrawal  payment,  less  the 
three  percent  interim  payment,  equal  to 
either  the  difference  between  Bidder  X's 
net  withdrawn  bid  and  the  subsequent 
net  winning  bid,  or  the  difference 
between  Bidder  X's  gross  withdrawn  bid 
and  the  subsequent  gross  winning  bid, 
whichever  is  less. 

vii.  Round  Results 

109.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Conunission  will  compile 
reports  of  all  bids  placed,  bids 
withdrawn,  ciirrent  high  bids,  new 


minimum  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access.  Reports 
reflecting  bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
36  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Announcements 

110.  The  FCC  will  use  auction 
armouncements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
aiuioimcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

111.  As  noted  in  Part  lI.E.,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revision  of  exhibits. 
Filers  must  make  these  changes  on-line, 
and  submit  a  letter  summarizing  the 
changes  to:  Amy  Zoslov,  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  4-A760,  Washington,  D.C.  20554. 
A  separate  copy  of  the  letter  should  be 
mailed  to  M.  Nicole  Oden,  Auctions  and 
Industry  Analysis  Division,  Room  4- 
A337,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Washington.  DC.  20554.  Questions 
about  other  changes  should  be  directed 
to  M.  Nicole  Oden,  Auctions  and 
Industry  Analysis  Division  at  (202)  418- 
0660. 

V.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

112.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  wiiming  bids  and  bidders  for  each 
license,  and  listing  withdrawn  bid 
payments  due. 

113.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  each  winning  bidder  must 
submit  sufficient  funds  (in  addition  to 
its  upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
wiiming  bids  (actual  bids  less  any 
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applicable  bidding  credits).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any 
withdrawn  bid  amounts  due  according 
to  47  CFR  1.2104(g),  as  discussed  in 
"Bid  Removal  and  Bid  VVUthdrawal," 
Part  rV.B.vi.  (Upfront  payments  are 
applied  first  to  satisfy  any  withdrawn 
bid  liability,  before  being  applied 
toward  down  payments.) 

B.  Long-Form  Application 

114.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  winning  bidders  must 
electronically  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  each  800  MHz 
license  won  through  the  auction. 
Winning  bidders  that  Eire  small 
businesses  or  very  small  businesses 
must  include  an  exhibit  demonstrating 
their  eligibility  for  bidding  credits.  See 
47  CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Default  and  Disqualification 

115.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

116.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  an  800  MHz  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  No  refund 
will  be  made  unless  there  are  excess 
funds  on  deposit  from  that  applicant 
after  any  applicable  bid  withdrawal 
payments  have  been  paid. 

117.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 


high  bid  during  the  auction  must  submit 
a  written  refund  request.  If  the  refund 
instructions  were  completed 
elecfronically,  only  a  written  request  for 
the  refund  is  necessary.  If  not,  the 
request  must  also  include  wire  transfer 
instructions  and  a  Taxpayer 
Identification  Number  ("TIN").  Send 
refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Shirlev  Hanberry, 
445  12th  SU-eet,  S.W.,  Room  1-A824, 
Washington,  D.C.  20554. 

118.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information.  Refund  processing 
generally  takes  up  to  two  weeks  to 
complete.  Bidders  with  questions  about 
refunds  should  contact  Michelle 
Bennett  or  Gail  Glasser  at  (202)  418- 
1995. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Deputy  Chief,  Auctions  &  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  00-17672  Filed  7-12-00;  8:45  am] 
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SUMMARY:  This  document  aimoimces 
revised  procediu«s  to  allow  for  package 
bidding  for  the  upcoming  auction  of 
licenses  for  services  in  the  747-762  and 
777-792  MHz  bands  ("Auction  No. 
31").  These  procedures  are  designed  to 
be  efficient,  and  to  avoid  both  the  risk 
of  bidders  wiiming  licenses  they  do  not 
desfre  (exposure  problems)  and  the 
difficulty  that  multiple  bidders  desiring 
the  single  licenses  (or  smaller  packages) 
that  constitute  a  larger  package  may 
have  in  outbidding  a  single  bidder 
bidding  for  the  larger  package  [threshold 
problems).  The  procediu-es  are  also 
designed  to  allow  the  auction  to  proceed 


at  an  appropriate  pace;  to  encourage 
straightforward  bidding  and  deter 
gaming;  and  to  be  simple  for 
straightforward  bidders,  while 
permitting  bidders  to  employ  flexible 
backup  strategies. 

DATES:  Auction  No.  31  is  scheduled  for 
September  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Davenport,  Attorney.  Auctions 
Legal  Branch;  Joel  Rabinovitz,  Attorney, 
Auctions  Legal  Branch,  or  Craig 
Bomberger,  Analyst,  Auctions 
Operations  Branch,  at  (202)  418-0660. 
Media  Contact:  Meribeth  McCarrick  at 
(202)418-0654. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  a  public  notice  released 
July  3,  2000  ("Auction  No.  31  Public 
Notice").  The  conlplete  text  of  the 
Auction  No.  31  Public  Notice,  including 
all  attachments,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  It  may  also 
be  purchased  from  the  Conmiission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (ITS,  Inc.) 
1231  20th  Street.  NW,  Washington.  DC 
20036,  (202)  857-3800.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov/wtb/auctions. 

List  of  Attachments  available  at  the 
FCC: 

Appendix  A — List  of  Commenters 
Attachment  A — Licenses  to  be 

Auctioned 
Attachment  B — FCC  Auction  Seminar 

Registration  Form 
Attachment  C — Electronic  Filing  and 

Review  of  the  FCC  Form  175 
Attachment  D — GuideUne  for 

Completion  of  FCC  Form  175  and 

Exhibits 
Attachment  E — Accessing  the  FCC 

Network  to  Submit  FCC  Form  175 

Applications 

I.  Introduction  and  General 
Information 

A.  Introduction 

1 .  The  public  notice  annoimces 
revised  procedures  to  allow  for  package 
bidding  for  the  upcoming  auction  of 
licenses  for  services  in  the  747-762  and 
777-792  MHz  bands  ("Auction  No. 
31").  See  Service  Rules  for  the  746-764 
and  776-794  MHz  Bands,  and  Revisions 
to  Part  27  of  the  Commission's  Rules, 
First  Report  and  Order,  65  FR  3139 
(January  20,  2000).  On  February  18, 
2000,  the  Wireless  Telecommunications 
Bureau  ("Bureau")  aimounced  the 
procedures  and  minimiun  opening  bids 
for  Auction  No.  31.  See  Auction  of 
Licenses  in  the  747-762  and  777-792 
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MHz  Bands,  Auction  No.  31  Procedures 
Public  Notice,  65  FR  12251  (March  8, 
2000)  and  Postponement  PN.  65  FR 
30598  (May  12.  2000).  On  May  18,  2000, 
the  Bureau  released  a  public  notice 
seeking  comment  on  modifying  those 
procedures  to  allow  combinatorial  (or 
"package")  bidding  for  Auction  No.  31. 
See  Auction  of  Licenses  in  the  747-762 
and  777-792  MHz  Bands  Scheduled  for 
September  6,  2000;  Comment  Sought  on 
Modifying  the  Simultaneous  Multiple 
Round  Auction  Design  to  Allow 
Combinatorial  (Package)  Bidding, 
Auction  No.  31  Package  Bidding 
Comment  Public  Notice.  65  FR  35636 
(June  5,  2000).  On  June  22,  2000,  the 
Commission  adopted  the  700  MHz 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  which  it  stated  that  the  Bureau  may 
implement  a  combinatorial  auction 
design  for  Auction  No.  31  pursuant  to 
its  existing  delegated  authority  if,  after 
review  of  the  comments,  the  Bureau 
fmds  combinatorial  bidding  to  be 
appropriate  and  feasible. 

2.  In  general,  package  bidding  should 
be  an  improvement  over  our  usual 
auction  design  when  (a)  there  are  strong 
complementarities  among  licenses  for 
some  bidders,  and  (b)  the  pattern  of 
those  complementarities  varies  for 
different  bidders.  Under  these 
circumstances,  package  bidding  should 
yield  the  more  efficient  outcome,  with 
licenses  being  sold  to  those  bidders  who 
value  them  the  most.  The  comments  we 
previously  received  in  this  docket  have 
suggested  these  conditions  are  true  for 
Auction  No.  31.  For  example,  some 
potential  bidders  have  expressed  the 
importance  of  acquiring  a  nationwide 
footprint,  and  others  the  importance  of 
acquiring  all  30  MHz  in  a  region.  The 
comments  we  received  in  response  to 
the  Auction  No.  31  Package  Bidding 
Comment  Public  Notice  largely  concur 
that  package  bidding  is  appropriate  for 
the  types  of  licenses  being  sold  in 
Auction  No.  31. 

3.  Under  the  procediues  we  establish 
here,  bidders  may  place  bids  on 
individual  licenses,  as  under  our  usual 
auction  procedures,  and  may  also  place 
all-or-nothing  bids  on  up  to  twelve 
packages  of  licenses  of  their  own  design 
at  any  point  during  the  auction.  This 
approach  allows  bidders  to  better 
express  the  value  of  any  synergies 
(benefits  from  combining 
complementary  items)  that  may  exist 
among  licenses.  The  wiiming  bids  are 
the  set  of  "consistent"  bids  on 
individual  licenses  and  packages  that 
maximize  total  revenue  when  the 
auction  closes.  Consistent  bids  are  bids 


that  (i)  do  not  overlap  and  (ii)  are  made 
or  renewed  by  an  individual  bidder  in 
the  same  round  (bids  made  by  an 
individual  bidder  in  different  rounds 
are  treated  as  mutually  exclusive  under 
the  procedures  we  are  establishing  for 
this  auction). 

4.  The  specific  procedures  we 
establish  are  designed  to  meet  a  number 
of  objectives.  They  are  designed  to  be 
efficient,  and  to  avoid  both  exposure 
problems — the  risk  of  bidders  winning 
licenses  they  do  not  desire — and 
threshold  problems — the  difficulty  that 
multiple  bidflers  desiring  the  single 
licenses  (or  smaller  packages)  that 
constitute  a  larger  package  may  have  in 
outbidding  a  single  bidder  bidding  for 
the  larger  package.  The  procedures  are 
also  designed  to  allow  the  auction  to 
proceed  at  an  appropriate  pace;  to 
encourage  straightforward  bidding  and 
deter  gaming;  and  to  be  simple  for 
straightforward  bidders  while 
permitting  bidders  to  employ  flexible 
backup  strategies. 

5.  As  a  general  matter,  bidders  in  our 
simultaneous  multiple  round  auction 
that  wish  to  acquire  a  certain 
combination  of  licenses,  and  only  that 
combination,  may  face  an  exposure 
problem.  Although  they  desire  either  all 
of  the  licenses  or  none,  by  bidding  on 
the  licenses  individually  they  risk 
winning  only  some  of  the  licenses.  They 
therefore  risk  either  acquiring  licenses 
they  do  not  desire  or  paying  more  for 
each  license  than  they  would  have  paid 
if  they  knew  that  the  license  was  not 
going  to  be  part  of  the  combination  they 
desired.  With  the  package  bidding 
procedures  we  establish  today,  however, 
this  risk  can  be  avoided.  For  example, 

a  bidder  desiring  an  aggregation  of  all 
six  20  MHz  licenses  in  order  to 
implement  a  nationwide  service  could 
bid  on  the  six  licenses  as  a  package  and 
thereby  avoid  the  risk  of  winning  only 
some  of  the  desired  licenses  or  of  paying 
more  for  those  licenses  than  it  wishes. 

6.  Allowing  package  bidding, 
however,  introduces  a  threshold 
problem — the  difficulty  that  multiple 
bidders  for  the  single  licenses  (or 
smaller  packages)  that  constitute  a  larger 
package  may  have  in  outbidding  a  single 
bidder  on  the  larger  package,  even 
though  the  multiple  bidders  may  value 
the  sum  of  the  parts  more  than  the 
single  bidder  values  the  whole.  This 
may  occur  because  bidders  for  parts  of 

a  larger  package  each  have  an  incentive 
to  hold  back  in  the  hope  that  a  bidder 
for  another  part  will  increase  its  bid 
sufficiently  for  the  bids  on  the  pieces 
collectively  to  beat  the  bid  on  the  larger 
package.  The  package  bidding 


procedures  that  we  establish  are 
designed  to  facilitate  the  emergence  of 
bids  that  will  overcome  this  problem. 

7.  The  changes  we  adopt  from  oiu- 
initial  package  bidding  proposal 
respond  to  three  design  weaknesses  that 
were  identified  by  conunenters.  First, 
the  proposal  to  allow  only  nine  specific 
packages  was  too  restrictive.  Second,  in 
some  circumstances  the  rules  could 
have  resulted  in  bidders  being  caught 
with  retained  but  non-winning  bids  that 
they  no  longer  wished  to  hold.  This 
possibility  could  have  chilled  bidding 
and  made  bidders  unable  to  switch  to 
backup  strategies.  Third,  the  pace  of  the 
auction  could  be  too  slow  because  there 
were  inadequate  incentives  for  bidders 
to  make  bids  that  would  be  or  could 
become  provisional  winning  bids,  as 
opposed  to  bids  that  merely  preserved 
bidders'  eligibility  but  were  unlikely  to 
become  wiiming.  In  addition, 
implementation  of  package  bidding 
procedures  for  Auction  No.  31  makes 
unnecessary  the  nationwide  bid 
withdrawal  procedure  we  established  in 
the  Auction  No.  31  Procedures  Public 
Notice. 

B.  Auction  Specifics 

i.  Auction  Procedures  and  New  Dates 
and  Deadlines 

8.  The  auction  procedures  announced 
in  the  February  18,  2000,  Auction  No. 
31  Procedures  Public  Notice  remain  in 
effect  except  as  modified  by  (a)  the  dates 
announced  in  the  May  2,  2000, 
Postponement  Public  Notice,  and  (b)  the 
package  bidding  and  other  auction 
procedures  established  here.  The  new 
schedule  is  as  follows: 

Filing  Window  Opens  for  FCC  Form 

175— July  17,  2000 
Bidder  Seminar — July  24,  2000 
Filing  Deadline  for  FCC  Form  175— 

August  1.  2000.  6:00  p.m.  EDT 
Upfront  Payment  Deadline — August  18. 

2000.  6:00  p.m.  EDT 
Mock  Auction — August  31,  2000 
Auction  Start  Date — September  6,  2000 

ii.  Licenses  and  Packages  To  Be 
Auctioned 

9.  The  hcenses  available  in  this 
auction  consist  of  one  20  megahertz 
license  (consisting  of  paired  10 
megahertz  blocks]  and  one  10  megahertz 
license  (consisting  of  paired  5 
megahertz  blocks)  in  each  of  six  regions 
to  be  known  as  the  700  MHz  Band 
Economic  Area  Groupings  ("700  MHz 
Band  EAGs").  These  licenses  are  listed 
in  this  public  notice  in  Attachment  A 
and  are  shown  in  the  following  table. 
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700  MHz  Band  EAGs 

Northeast 

Mid-Atlantic 

Southeast 

Great  Lakes 

Central/Mountain 

Pacific 

10  MHz  .. 
20  MHz  .. 

WXEAG701-C  

WXEAG701-D 

WXEAG702-C  

WXEAG702-D  

WXEAG703-C  

WXEAG703-O  

WXEAG704-C  

WXEAG704-0  

WXEAG705-C  

WXEAG705-O  

WXEAG706-C. 
WXEAG706-D 

10.  In  the  Auction  No.  31  Package 
Bidding  Comnjent  Public  Notice,  we 
proposed  to  permit  bidders  to  submit 
all-or-nothing  bids  on  nine  packages  of 
licenses:  A  global  package  of  all  of  the 
licenses:  a  nationwide  package  of  either 
10  MHz  or  20  MHz  consisting  of  the  six 
10  MHz  or  the  six  20  MHz  licenses, 
rpspectively;  or  six  regional  30  MHz 
packages  consisting  of  the  10  MHz 
Hcense  and  the  20  MHz  license  for  a 
particular  700  MHz  Band  EAG.  We  also 
sought  comment  on  whether  the 
Commission  should  allow  all  possible 
packages  composed  of  the  twelve 
individual  licenses,  or  only  certain 
additional  packages. 

11.  We  agree  with  some  of  the 
commenters  that  limiting  packages  to 
those  identified  by  the  Commission  is 
overly  restrictive  and  may  lead  to 
inefficient  results.  On  the  other  hand, 
we  are  also  concerned  that  allowing  an 
unlimited  number  of  packages  would  be 
needlessly  complex  and  could  facilitate 
strategic  bidding.  It  is  highly  unlikely 
that  any  serious  bidder  actually  needs  to 
bid  on  all  4,095  combinations  of 
licenses  that  are  possible  in  this  auction. 
Moreover,  allowing  bidders  to  bid  upon 
an  unlimited  number  of  packages  would 
introduce  the  risk  of  bidders  "parking" 
bids,  which  could  lead  to  an 
unacceptable  pace  for  the  auction. 
"Parking"  is  the  placing  of  a  bid  that  a 
bidder  does  not  expect  to  become  a 
winning  bid  for  the  purpose  of 
maintaining  eligibility  and/or  keeping 
the  auction  open.  Finally,  from  a  purely 
practical  view,  allowing  4,095  possible 
packages  may  lead  to  computational 
difficulties. 

12.  Bidders  will  be  permitted  to  create 
and  bid  on  up  to  twelve  different 
packages  of  their  own  choosing  during 
the  course  of  the  auction.  Each  variation 
of  a  package  is  considered  a  separate 
package  This  is  a  somewhat  larger 
number  than  the  nine  packages 
onginaliy  proposed,  and  does  not  wed 
bidders  to  the  Commission's  choice  of 
packages  (although  bidders  may  very 
well  choose  to  bid  on  some  of  the 
packages  aheady  identified.)  We  believe 
that  this  provides  bidders  with 
sufficient  flexibility  to  achieve  any 
reasonable  business  plan,  while 
maintaining  simplicity  for  bidders  and 
the  Commission,  as  well  as  limiting  the 
opportunity  for  "parking"  on  an 
unlimited  number  of  packages.  Bidders 


will  not  be  required  to  identify  or  create 
their  packages  before  start  of  the 
auction,  but  may  create  their  packages 
as  the  auction  progresses.  Bidders  may 
modify  or  delete  a  package  after  they 
create  the  package  but  before  they  bid 
on  it.  Once  a  bidder  bids  on  a  package, 
however,  the  package  may  not  be 
modified  or  deleted  and  counts  as  one 
of  the  bidder's  twelve  allowable 
packages.  Bidders  are  limited  to  bidding 
on,  and  hence  creating  packages  from, 
those  licenses  which  they  selected  on 
their  FCC  Form  175  and  for  which  they 
have  eligibility.  Bidders  may  therefore 
wish  to  save  one  or  more  of  their 
opportunities  to  create  packages  for  use 
near  the  end  of  the  auction. 

iii.  Bidding  Methodology 

13.  The  bidding  methodology  for 
Auction  No.  31  will  be  simultaneous 
multiple  round  combinatorial  (package) 
bidding.  Bidding  will  be  permitted  only 
from  remote  locations,  either 
electronically  (by  computer)  or 
telephonicaliy. 

iv.  Requirements  for  Participation 

14.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short  form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  EDT,  August  1,  2000. 

•  Submit  a  sufficient  upfront 
payment  and  a  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  EDT, 
August  18,  2000. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice  and  the 
Februar>'  18,  2000,  Auction  No.  31 
Procedures  Public  Notice. 

•  Comply  with  all  rules  set  forth  in 
the  Commission's  orders  in  WT  Docket 
No.  99-168,  Service  Rules  for  the  746- 
764  and  776-794  MHz  Bands,  and 
Revisions  to  Part  27  of  the 
Commission's  Rules. 

V.  Auction  Registration  and  Remote 
Electronic  Bidding  Software 

15.  Procedures  for  replacement  of  lost 
security  identification  and  access  to 
remote  electronic  bidding  software  will 
be  aimoimced  in  a  futiue  Public  Notice. 

II.  Auction  Event 

16.  The  first  round  of  bidding  for 
Auction  No.  31  will  begin  on  September 
6,  2000.  The  initial  bidding  schedule 
will  be  aimovmced  in  the  public  notice 


listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Roimd  With 
Package  Bidding 

17.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  to  award  12  licenses  in  the 
700  MHz  bands  in  a  single, 
simultaneous  multiple  round  auction 
with  package  bidding.  When  we  refer  to 
"simultaneous  multiple  round"  we 
mean  without  package  bidding;  when 
we  refer  to  "package  bidding"  we  mean 
simultaneous  multiple  round  with 
package  bidding.  We  conclude  that  it  is 
appropriate  and  operationally  feasible  to 
implement  the  package  bidding  design 
described  for  Auction  No.  31.  We 
believe  that  package  bidding  provides 
many  advantages  over  oui  current 
simultaneous  multiple  round  auction 
design.  For  the  reasons  we  stated  in  the 
introduction,  we  believe  that  package 
bidding  will  allow  bidders  in  this 
auction  to  take  advantage  of  any 
synergies  that  exist  among  licenses  and 
will  lead  to  the  most  efficient  outcome 
consistent  writh  our  objectives  under 
section  309(j)  of  the  Communications 
Act  of  1934. 

18.  While  commenters  stated  that  we 
(and  they)  have  not  had  sufficient  time 
to  consider  package  bidding  and  that 
more  study  is  needed,  in  fact  the 
Commission  has  been  considering  the 
possibility  of  implementing 
combinatorial  bidding  since  1994. 
Congress  has  also  instructed  us  to 
experiment  with  this  form  of  bidding.  In 
1997,  the  Commission  awarded  research 
and  development  contracts  to 
consultants  to  provide  and  test 
combinatorial  bidding  approaches. 
Experiments  and  tests  were  completed 
this  spring  demonstrating  that 
combinatorial  bidding  is  feasible  and 
generally  leads  to  more  efficient  auction 
results.  The  material  presented  at  the 
Combinatorial  Bidding  Conference  that 
occurred  this  spring  also  supported  the 
view  that  it  was  feasible  to  implement 
combinatorial  bidding  for  this  auction. 
We  have  made  these  studies  and  papers 
presented  at  the  Conference  available  on 
the  Commission's  web  site.  In  addition, 
the  delay  of  the  auction  date  provided 
more  time  to  implement  this  auction 
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design.  We  conclude  that  there  has  been 
sufficient  time  to  implement  a  proper 
package  bidding  auction  design  for  this 
auction.  We  also  have  carefully 
considered  the  comments  submitted  in 
response  to  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice  which 
were  very  helpful  in  our  process  of 
determining  the  procedures  for 
implementing  package  bidding.  We  are 
confident  that  the  procedures  we 
establish  today  adequately  address  the 
concerns  raised  in  the  comments. 

19.  Finally,  we  note  that  the  auction 
will  not  occur  for  another  two  months. 
We  believe  that  this  time  is  sufficient  for 
bidders  to  luiderstand  the  package 
bidding  procedures  and  to  develop 
appropriate  auction  strategies. 
Moreover,  we  have  endeavored,  to  the 
extent  possible,  to  make  the  package 
bidding  procedures  similar  to  the 
simultaneous  multiple  round  auction 
procedures  with  which  bidders  are 
familiar.  We  therefore  believe  that 
bidders  will  be  able  to  grasp  the  new 
procedures  quickly.  We  also  plan  on 
extensive  bidder  education  efforts  and 
vdll  be  available  both  before  and  diu-ing 
the  auction  to  answer  any  questions 
bidders  might  have. 

ii.  Maximum  EligibiUty 

20.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  no  change  in  upfront 
payments  established  for  individual 
licenses.  We  proposed  to  calculate 
bidding  units  and  associated  upfront 
payment  for  a  package  by  adding 
together  the  bidding  units  and 
associated  upfront  payments  of  the 
individual  licenses  that  make  up  the 
package.  We  conclude  that  the  bidding 
units  for  a  package  will  be  calculated  by 
adding  together  the  bidding  units  of  the 
individual  licenses  that  make  up  the 
package. 

2 1 .  We  also  proposed  no  change  in 
oui  procedure  for  determining  initial 
maximum  eligibility,  which  calculates 
initial  maximum  eligibility  based  on  the 
bidding  units  represented  by  a  bidder's 
upfront  payment.  We  noted,  however, 
that,  under  some  circumstances,  bidders 
might  wish  to  purchase  more  eligibility 
than  the  total  bidding  imits  associated 
with  all  licenses.  We  conclude  that  we 
will  not  change  oiur  procedure  for 
determining  initial  maximum  eUgibility. 

iii.  Activity  Rules 

22.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity-  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 


maximum  eligibility  during  each  round 
of  the  auction  if  they  wish  to  maintain 
their  current  eligibility. 

23.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  that  in  each  roimd  of  the 
auction  a  bidder  desiring  to  maintain  its 
current  eligibility  would  be  required  to 
be  active  on  licenses  encompassing  at 
least  50  percent  of  its  current  eligibility. 
For  a  bidder  that  failed  to  meet  the 
activity  requirement  in  a  given  round, 
we  would  reduce  the  bidder's  eligibility 
for  the  next  round  to  two  times  its 
activity  in  the  ciurent  roimd.  Thus,  a 
bidder's  eUgibility  in  the  ciurent  round 
would  be  the  lesser  of:  (i)  Its  eligibility 
in  the  previous  round,  or  (ii)  twice  its 
activity  in  the  previous  roimd. 

24.  We  adopt  the  50  percent  activity 
requirement.  We  reserve  the  right, 
however,  to  increase  to  two-thirds  the 
proportion  of  bidding  units  on  which 
hidders  must  be  active  to  retain  their 
ciurent  eUgibihty.  The  two-thirds  limit 
will  ensure  that  bidders  retain  the 
flexibility  to  switch  fi-om  bidding  on  a 
20  MHz  package  to  a  30  MHz  package 
with  the  equivalent  population.  Any 
such  change  will  be  announced  to 
bidders  prior  to  the  beginning  of  the 
round  in  which  the  change  takes  effect. 

25.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  that  a  bid  would  be 
considered  "active"  if  it  was  either  a 
"retained"  bid  from  the  previous  round 
or  an  accepted  bid  in  the  current  round. 
A  "retained"  bid  was  defined  as  a 
provisionally  winning  bid  or  a  bid  that 
has  the  potential  to  become  a 
pi'ovisionally  winning  bid  because  of 
changes  in  other  bids  in  subsequent 
rounds.  The  bidding  units  associated 
with  licenses  on  which  a  bidder  was 
active,  including  retained  bids,  would 
count  towards  the  bidder's  activity.  To 
account  for  the  possibility  of 
overlapping  bids,  which  by  definition 
can  not  simultaneously  be  part  of  the 
winning  set,  we  proposed  to  measure  a 
bidder's  activity  in  a  round  as  the 
maximum  number  of  bidding  units 
associated  with  the  bidder's  active  bids 
that  could  simultaneously  be  in  a 
provisional  winning  set. 

26.  Several  of  the  conunenters 
criticize  the  proposal  to  use  retained 
bids.  Also,  under  the  procedures  we 
establish  today,  we  have  not 
implemented  the  concept  of  "retained" 
bids  as  the  term  was  used  in  the  Auction 
No.  31  Package  Bidding  Comment 
Public  Notice.  We  therefore  cannot 
establish  the  activity  rule  originally 
proposed  in  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice. 

27.  To  determine  activity  in  the 
current  round,  we  will  count  accepted 


new  bids  made  in  the  current  round  and 
provisionally  winning  bids  that  are 
"renewed"  in  the  current  round.  Bids 
placed  in  a  prior  round  no  longer  count 
towards  a  bidder's  activity,  except  for 
bids  that  are  provisionally  wiiming  bids 
at  the  end  of  the  previous  round. 
Therefore,  a  bidder  is  active  on  a  license 
or  package  in  the  current  round  if  (i)  it 
has  a  bid  on  the  license  or  package  that 
is  part  of  the  provisionally  winning  set 
at  the  end  of  the  previous  round,  or  (ii) 
it  submits  a  new  accepted  bid  or  renews 
a  provisionally  winning  bid  for  the 
license  or  package  in  the  current  round. 

28.  A  bidder's  activity  level  in  a 
round  is  the  maximum  number  of 
bidding  units  that  the  bidder  can  win 
considering  only  the  licenses  and 
packages  on  which  the  bidder  is 
active — i.e.,  counting  the  set  of  bids 
with  the  most  bidding  units  in  the  case 
of  mutually  exclusive  bids.  For 
example,  suppose  license  A  has  10 
bidding  units  associated  with  it;  license 
B,  20:  and  license  C,  20.  If  the  only  bids 
made  by  a  bidder  were  on  packages  AB 
and  BC  its  activity  would  be  40  since 
AB  and  BC  are  mutually  exclusive  (i.e., 
license  B  is  included  in  both  packages, 
but  can  only  be  awarded  as  part  of  one 
package)  and  the  package  BC  has  more 
bidding  units.  Counting  activity  as  the 
maximum  number  of  bidding  units  a 
bidder  could  win  makes  activity  a 
measure  of  (i)  a  bidder's  potential 
contribution  to  moving  the  auction 
along  and  (ii)  the  maximum  amount  of 
bidding  units  associated  with  active 
licenses  for  which  the  bidder  could  be 
financially  responsible  and  for  which  it 
therefore  must  have  eligibility  (as 
determined  by  the  bidder's  upfi-ont 
payment). 

iv.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

29.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  that  each  bidder  in  the  auction 
would  be  provided  five  activity  rule 
waivers  that  may  be  used  in  any  round 
during  the  course  of  the  auction.  Use  of 
an  activity  rule  waiver  preserves  the 
bidder's  current  bidding  eligibility 
despite  the  bidder's  activity  in  the 
current  round  being  below  the  required 
minimum  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  a  particular  license. 

30.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  that  each  bidder  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  We  are  satisfied  that  our 
practice  of  pro\iding  five  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
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maximum  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

31.  We  also  proposed  that  bidders 
would  not  have  the  ability  to  apply 
waivers  proactively,  as  they  can  under 
our  current  simultaneous  multiple 
round  auction  format.  We  received  no 
comment  on  this  issue.  We  adopt  our 
proposal. 

32.  We  proposed,  with  the  exception 
of  the  proactive  waiver  rule  described, 
no  other  changes  to  activity  rule  waivers 
and  reducing  eligibilitv.  Thus, 
automatic  waivers  and  reducing 
eligibility  will  continue  to  function  as 
described. 

33.  The  FCC  automated  auction 
system  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  at  the  end  of  any  round 
where  a  bidder's  activity  level  is  below 
the  minimum  required  unless:  (i)  There 
are  no  activity  rule  waivers  available;  or 
(ii)  the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
*4igibilitv.  thereby  meeting  the 
minimum  requirements. 

34.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
nde  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described  in  the  previous  section.  Once 
eligibility  has  been  reduced,  a  bidder 
will  not  be  permitted  to  regain  its  lost 
bidding  ehgibilitv. 

\   Auction  Stages  and  Stage  Transitions 

35.  As  stated  in  section  II.B.iii. 
Activity  Rules,  in  the  Auction  No.  31 
Package  Bidding  Comment  Public 
Sotice.  we  proposed  that  in  each  round 
of  the  auction  a  bidder  desiring  to 
maintain  its  current  eligibility  would  be 
required  to  be  active  on  licenses 
encompassing  at  least  50  percent  of  its 
current  eligibility  We  sought  comment 
on  whether  we  should  instead  adopt 
multiple  stages  with  increasing  activity 
requirements 

36.  We  adopt  our  proposal  for  a  50 
percent  activity  requirement,  but  we 
retain  the  discretion  during  the  auction 
to  increase  to  two-thirds  the  proportion 
of  bidding  units  on  which  bidders  must 
be  active  to  retain  their  current 
eligibility.  The  two-thirds  limit  will 
ensure  that  bidders  retain  the  flexibility 
to  switch  from  bidding  on  a  20  MHz 
package  to  a  30  .MHz  package  with  the 


equivalent  population.  Any  such  change 
will  be  announced  to  bidders  prior  to 
the  beginning  of  the  round  in  which  the 
change  takes  effect. 

vi.  Auction  Stopping  Rules 

37.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  to  employ  a  two-round 
simultaneous  stopping  rule  approach.  A 
two-round  simultaneous  stopping  rule 
means  that  all  licenses  remain  open 
luitil  two  consecutive  rounds  have 
occurred  in  which  no  new  bids  are 
accepted.  After  the  second  consecutive 
such  round,  bidding  closes 
simultaneously  on  all  licenses.  Thus, 
unless  circumstances  dictate  otherwise, 
bidding  would  remain  open  on  all 
licenses  until  bidding  stops  on  every 
license. 

38.  The  Biu-eau  also  sought  comment 
on  a  modified  version  of  the  two-roimd 
simultaneous  stopping  rule  that  would 
close  the  auction  for  all  licenses  after 
the  second  consecutive  rovmd  in  which 
no  bidder  submits  a  new  accepted  bid 
on  any  Ucense  on  which  it  is  not  the 
provisional  winning  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a  license 
for  which  it  is  the  provisional  winning 
bidder  would  not  keep  the  auction  open 
imder  this  modified  rule. 

39.  Based  on  our  experience  in  past 
auctions  wdth  a  simultaneous  stopping 
rule  that  closed  the  auction  after  one 
round  of  no  new  bids  (or  withdrawals 
or  proactive  waivers),  we  believe  that 
the  two-roimd  stopping  rule  we 
proposed  allows  adequate  time  for 
bidders.  We  therefore  adopt  the  two- 
round  simultaneous  stopping  rule  we 
proposed,  with  one  clarification. 
Renewed  bids  are  not  considered  new 
bids  for  purposes  of  the  stopping  nde; 
in  other  words,  a  round  in  which  the 
only  bids  that  are  placed  are  renewed 
bids  is  considered  a  round  with  no  new 
bids  for  purposes  of  the  stopping  rule. 

40.  As  in  previous  auctions,  the 
Bureau  proposed  to  retain  the  discretion 
to  keep  an  auction  open  even  if  no  new 
accepted  bids  are  submitted.  The 
activity  rule  would  apply  as  usued,  and 
a  bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver.  We  also 
proposed  that  the  Bureau  reserve  the 
right  to  declare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  The 
Bureau  would  exercise  this  option  only 
in  certain  circiunstances,  such  as,  for 
example,  where  the  auction  is 
proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 


Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction,  for  example,  by 
increasing  the  number  of  bidding 
roimds  per  day,  and/or  by  increasing  the 
amount  of  the  minimum  bid  increments 
for  the  limited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity.  We  received  no  comments  on 
these  proposals,  and  we  retain  the 
discretion  to  keep  an  auction  open  or  to 
implement  a  "special  stopping  nde." 
Any  such  change  will  be  aimoimced  to 
bidders  before  it  takes  effect. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

41.  We  proposed  no  change  to  the 
procedures  regarding  auction  delay, 
suspension,  or  cancellation.  By  public 
notice  or  by  aimoimcement  during  the 
auction,  the  Bureau  may  delay,  suspend 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
imlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to;  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resiune  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  v\rithui  the  discretion 
of  the  Biu^au,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers 

B.  Bidding  Procedures 

i.  Roimd  Structure 

42.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  no  changes  in  the  round 
structure  from  those  we  have  already 
adopted  for  Auction  No.  31.  We,  adopt 
our  proposal  to  use  the  round  structure 
previously  aimoimced.  Thus,  the 
Commission  will  use  an  automated 
auction  system  to  conduct  the  package 
bidding  auction  format.  The  initial 
bidding  schedule  will  be  aimounced  in 
a  public  notice  to  be  released  at  least 
one  week  before  the  start  of  the  auction, 
and  will  be  included  in  the  registration 
mailings.  The  package  bidding  format 
will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Midtiple  bidding  roimds 
may  be  conducted  in  a  single  day. 
Details  regarding  the  location  and 
format  of  round  results  will  be  included 
in  the  same  public  notice. 


43366 


Federal  Register / Vol.  65,  No.  135 /Thursday,  July  13,  2000/Notices 


43.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  Idvel  and  other  factors.  Any 
changes  will  be  announced  to  bidders 
before  they  take  effect. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

44.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  no  change  in  the  minimum 
opening  bids  from  those  we  previously 
adopted  for  the  individual  licenses.  For 
a  package,  we  proposed  to  calculate  the 
minimum,  opening  bid  by  adding 
together  the  minimum  opening  bids  of 
the  individual  licenses  that  make  up  the 
package.  We  adopt  our  proposal  for  the 
minimiun  opening  bids  for  individual 
licenses.  For  a  package,  we  adopt  our 
proposal  that  the  minimum  opening  bid 
is  the  sum  of  the  minimum  opening  bids 
of  the  individual  licenses  that  make  up 
the  package.  We  retain  the  discretion  to 
lower  the  minimum  opening  bids 
during  the  auction. 

ill.  Minimum  Accepted  Bids  and  Bid 
Increments 

45.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  that  for  a  bid  to  be  accepted 
in  any  round  it  must  be  x%  greater  than 
the  minimum  amount  to  have  become  a 
retained  bid  in  the  previous  round, 
where  the  Bureau  will  specify  the  value 
of  X.  This  was  analogous  to  the 
minimum  accepted  bid  rule  in  a 
simultaneous  multiple  round  auction. 
We  also  sought  comment  on  other 
methods  for  calculating  the  minimum 
accepted  bid.  We  noted  that  one 
possibility  was  to  determine  the  bid 
increment  as  the  maximum  of  (i)  the 
increment  as  calculated  and  (ii)  an 
increment  based  on  the  total  revenue 
(the  provisionally  winning  bids)  in  the 
previous  round.  Another  possibility  was 
to  determine  the  minimum  accepted  bid 
by  allocating  the  total  amount  needed  to 
beat  the  provisional  winners  ("the 
shortfall  approach").  We  also  proposed 
to  set  the  minimum  increment  for  a 
license  or  package  initially  at  five 
percent  and  retain  the  discretion  to  vary 
the  minimum  bid  increments  in  each 
round  of  the  auction  by  announcement 
prior  to  each  round. 

46.  We  conclude  that  our  original 
proposal  for  basing  minimiun  accepted 
bids  on  retained  bids  did  not  comport 


well  with  other  elements  of  oiu 
proposed  package  bidding  procedures 
(e.g.,  the  use  of  contingent  "or"  bids  or 
allowing  cancellation  of  retained  but 
non-provisionally  winning  bids)  nor 
with  other  elements  of  the  package 
bidding  procedures  we  establish  today 
[e.g.,  allowing  bidders  to  place  mutually 
exclusive  bids  across  rounds).  With  any 
of  those  procedures,  the  determination 
of  retained  bids  as  potentially  winning 
bids  is  complicated.  Accordingly,  it  is 
necessary  to  modify  our  proposal. 

47.  The  major  purpose  of  a  minimum 
accepted  bid  rule  is  to  ensure  the  proper 
pacing  for  the  auction  even  if  bidders 
act  strategically.  In  the  case  of  package 
bidding,  a  properly  designed  minimum 
accepted  bid  rule  also  can  facilitate  bids 
that  overcome  the  threshold  problem 
(the  potential  difficulty  of  combining 
small  packages  to  beat  larger  ones).  We 
believe  that  simplicity,  while  obviously 
desirable,  ranks  as  a  lesser  factor.  In  this 
regard  we  note  that  bidders  will  not  be 
required  to  calculate  minimum  accepted 
bids  themselves,  but  will  have  the 
minimum  accepted  bids  provided  to 
them  by  the  bidding  software. 

48.  We  adopt  a  variation  of  our  first 
proposed  alternative  method  for 
calculating  minimum  accepted  bids. 
The  minimum  accepted  bid  for  any 
license  or  package  will  be  the  greater  of: 
(i)  the  minimum  opening  bid;  (ii)  the 
bidder's  own  previous  high  bid  on  that 
package  plus  x%,  where  the  Bureau  will 
specify  the  value  of  x  in  each  round; 
and  (iii)  the  number  of  bidding  units  for 
the  license  or  package  multiplied  by  the 
lowest  $A)idding  unit  on  any 
provisionally  winning  package  in  the 
last  5  rounds.  We  retain  the  discretion 
to  change  the  minimum  accepted  bid, 
and  to  do  so  on  a  license-by-license  and 
package-by-package  basis,  if 
circumstances  so  dictate.  We  will  notify 
bidders  of  any  such  change  before  it 
takes  effect.' 

49.  Part  (i)  of  the  formula  simply 
ensures  consistency  with  the  minimum 
opening  bids  we  have  adopted.  With 
regard  to  part  (ii)  of  the  formula,  by 
using  a  bidder's  own  prior  bid  as  a  base 
we  ensure  that  the  price  each  bidder 
faces  is  rising,  generally  in  small  steps 


'  As  described  further  in  section  n.B.iv,  Last  and 
Best  Bids,  and  section  Il.B.v,  Renewed  Bids,  there 
are  two  exceptions  to  the  minimum  accepted  bid 
requirement.  First,  bidders  who  choose  to  place  no 
further  bids  in  the  auction  may  place  one  last  set 
of  bids  at  any  amount  between  their  previous  high 
bid  and  the  minimum  accepted  bid.  Second,  at  any 
time  bidders  may  "renew"  their  highest  previous 
bid  on  a  license  or  package  without  increasing  the 
bid:  however,  a  bidder  is  not  conferred  activity 
credit  for  renewing  a  non-provisionally  winning 
bid.  Because  bids  in  each  round  are  considered 
mutually  exclusive,  renewing  a  provsionally 
winning  bid  does  not  double  count  that  bid  towards 
a  bidder's  total  activity  credit. 


above  the  amoimt  it  has  indicated  it  is 
willing  to  pay.  Moreover,  we  find  that 
when  we  allow  for  mutually  exclusive 
bids  across  rounds  -  and  package 
bidding,  there  are  disadvantages  to 
requiring  a  bidder  to  beat  a  high  bid  on 
a  package  or  license.  One  effect  of 
allowing  mutually  exclusive  bids  is  that 
a  bid  does  not  necessarily  have  to  be  the 
highest  bid  on  a  particular  package  or 
license  in  order  for  it  to  be  a  provisional 
winner.  An  example  will  illustrate  this 
point. 

Bidder  1  places  a  bid  of  50  on  Package  A, 
and  Bidder  2  places  a  bid  of  50  on  Package 
B.  In  the  next  round,  Bidder  1  places  a  bid 
of  100  on  Package  B,  which  is  mutually 
exclusive  with  its  bid  of  50  on  Package  A 
from  the  previous  round.  If  Bidder  3  is 
allowed  to  bid  40  on  Package  A,  even  though 
it  is  not  higher  than  Bidder  I's  bid  of  50, 
Bidder  3  will  become  a  provisional  winner 
(assuming  that  these  are  the  only  bids). 
Bidder  3's  bid  of  40  on  Package  A  plus 
Bidder  I's  bid  of  100  on  Package  B  totals  140. 
and  this  total  is  higher  than  Bidder  I's  bid 
of  50  on  Package  A  plus  Bidder  2's  bid  of  50 
on  Package  B  which  totals  only  100.  We  wish 
to  encourage  such  bids.  Moreover,  Bidder  3 
may  not  have  bid  if  it  were  required  to  beat 
Bidder  I's  bid  of  50  on  Package  A,  which  is 
not  the  efficient  outcome. 

Under  part  (iii)  of  the  formula,  we 
calculate  the  least  expensive 
provisionally  winning  "imit  price"  (the 
provisionally  winning  bid  for  a  license 
or  package  divided  by  the  niunber  of 
bidding  units  associated  with  the  bid) 
for  the  five  prior  rounds.  To  perform 
this  calculation,  we  examine  all  of  the 
provisionally  winning  bids  for  the  five 
prior  rounds.  We  then  divide  each  of 
those  provisionally  winning  bids  by  the 
number  of  bidding  units  associated  with 
it,  to  yield  a  "unit  price"  for  each 
provisionally  winning  bid.  Finally,  we 
determine  the  lowest  unit  price  of  all  of 
the  provisionally  winning  bids  (in  other 
words,  the  lowest  unit  price  that  any 
bidder  has  bid  for  any  provisionally 
license  or  package  in  the  prior  five 
rounds).  To  apply  part  (iii)  of  the 
formula  to  a  new  bid,  we  multiplv  that 
lowest  unit  price  by  the  bidding  units 
associated  with  the  license  or  package 
for  which  the  bidder  is  bidding.  It  is 
possible,  and  indeed  likely,  that  the 
lowest  unit  rate  will  come  from  a 
different  license  or  package  than  the  one 
on  which  the  bidder  is  bidding. 

50.  Part  (iii)  of  the  formula  essentially 
requires  that  bids  on  any  license  or  . 
package  be  not  too  far  from  the 
provisionally  winning  bids;  unless  we 


^As  discussed  in  more  detail  in  section  II.B.vi.b. 
Winning  and  Provisionally  Winning  Bids,  bids  that 
are  made  by  the  same  bidder  in  different  rounds  are 
treated  as  being  mutually  exclusive,  or  as 
contingent  "or"  "bids".  The  bidder  may  win  with 
the  bids  in  one  round,  or  the  other,  but  not  both. 
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include  such  a  provision,  bids  might  not 
become  competitive  without  many 
rounds  of  bidding.  Part  (iii)  thereby 
facilitates  bids  that  will  overcome  the 
threshold  problem.  By  using  the  least 
expensive  provisionally  winning  rate  for 
any  license  or  package  over  the  previous 
five  rounds,  we  believe  that  we  have 
ensured  that  minimum  accepted  bids 
will  not  be  too  high.  Although  we 
recognize  that  part  (iii)  may  not  meet 
some  commenters'  concerns  about 
simplicity,  omitting  part  (iii)  would 
adversely  and  unacceptably  affect  the 
pace  of  the  auction  We  also  believe  that 
the  rule  as  a  whole  will  discourage 
"parking"  because  any  minimum 
accepted  bid  has  a  reasonable  chance  of 
becoming  a  provisional  winner, 
"Parking"  is  the  placing  of  a  bid  that  a 
bidder  does  not  expect  to  become  a 
winning  bid  for  the  purpose  of 
maintaining  eligibility  and/or  keeping 
the  auction  open 

51.  We  retain  the  discretion  to  limit 
minimum  accepted  bids  when 
circumstances  warrant,  and  to  do  so  on 
a  round-by-round,  package-by-package 
and  license-by-license  basis.  We  believe 
that  this  discretion,  along  with  our 
discretion  to  increase  the  time  for  the 
bidding  rounds  and  review  periods  and 
the  number  of  rounds  per  day.  which 
we  will  exercise  with  sensitivity  to  the 
needs  of  bidders  to  study  round  results 
and  adjust  their  bidding  strategies,  is 
sufficient  to  meet  commenters'  concerns 
of  having  adequate  time  in  which  to 
make  decisions  involving  potentially 
hundreds  of  millions  of  dollars. 

52  We  note  that  part  (ii)  of  the 
minimum  accepted  bid  rule  is  specific 
to  each  bidder.  It  may  therefore  be  the 
case  that  different  bidders  will  have 
different  minimum  accepted  bids  on  the 
same  license  or  package.  We  do  not 
believe  that  this  will  yield  an  inefficient 
result  because  when  part  (ii)  applies  the 
bidders  new  bid  is  based  on  an  amount 
that  it  has  already  bid  and  therefore 
indicated  it  is  willing  to  pay-  Moreover, 
any  inefficiengv  or  inequity  caused  by 
part  (ii)  of  this  rule  is  mitigated  by  the 
ability  of  bidders  to  renew  bids  without 
increasing  them  and  by  the  last  and  best 
bid  procedure,  described  in  the  next 
section,  which  allows  a  bidder  to  make 
a  final  set  of  bids  without  regard  to  the 
minimum  accepted  bid  rule 

53  As  has  become  standard  in  our 
auctions,  we  also  proposed  that  we 
would  use  'click  box"  bidding. 
Specifically,  we  proposed  to  allow 
package  bids  to  increase  by  one 
increment  in  each  round,  while  bids  on 
individual  licenses  could  increase  by 
one  to  nine  increments. 

54.  Under  our  previously  adopted 
procedures,  a  bid  increment  w^as 


defined  as  x%  of  the  standing  high  bid, 
where  x  was  specified  by  the  Bureau, 
and  the  minimum  accepted  bid  was  the 
standing  high  bid  plus  x%.  Thus,  if  x 
was  equal  to  10,  bidders  were  permitted 
to  made  bids  of  the  standing  high  bid 
plus  10%,  plus  20%.  etc.,  with  the 
maximum  bid  being  equal  to  the 
standing  high  bid  plus  90%.  Under  the 
procedures  we  establish  today,  however, 
there  are  no  standing  high  bids  and 
minimum  accepted  bids  are  not  based 
on  standing  high  bids.  We  believe, 
however,  that  the  prior  definition  of  a 
bid  increment  is  one  that  is  easy  for 
bidders  to  understand.  Accordingly,  we 
believe  our  new  definition  of  a  bid 
increment  should  be  analogous  to  the 
old  definition.  Accordingly,  fortius 
auction,  we  are  defining  a  bid  increment 
as  x%  of  the  minimum  accepted  bid, 
where  the  minimum  accepted  bid  is 
determined  as  discussed.  As  imder  our 
previously  established  procedures,  the 
Bureau  will  specify  the  value  of  x  in 
each  round.  The  Bureau  also  retains  the 
discretion  to  change  the  bid  increment, 
and  to  do  so  on  a  license-by-license  and 
package-by-package  basis,  if 
circumstances  so  dictate.  Any  such 
change  will  be  announced  to  bidders 
prior  to  the  beginning  of  the  round  in 
which  the  change  takes  effect. 

55.  Several  commenters  disagreed 
with  our  proposal  to  restrict  bidders 
from  raising  a  bid  on  a  package  by  more 
than  one  increment.  Because  we  believe 
that  the  minimum  bid  rule  we  are 
adopting  helps  overcome  the  threshold 
problem,  we  no  longer  find  it  necessary 
to  adopt  that  restriction.  We  note  that 
we  currently  use  click  box  bidding  in 
our  simultaneous  multiple  round 
auctions  Click  box  bidding  eliminates 
the  use  of  trailing  digits  for  bid 
signaling  It  also  helps  prevent  bidders 
from  making  mistakes  when  placing 
their  bids  The  nine-mcrement  limit 
constrains  jump  bidding  to  some  degree 
while  generally  not  preventing  a  bidder 
from  making  up  in  a  single  bid  the 
entire  shortfall  necessary  to  become  a 
provisional  winner.  We  therefore  adopt 
our  proposal  to  use  click  box  bidding 
and  to  allow  bids  on  either  individual 
hcenses  or  packages  to  increase  by  one 
to  nine  increments  We  reser\e  the  right 
to  change  the  number  of  possible 
increments.  Any  such  change  will  be 
announced  to  bidders  prior  to  the 
beginning  of  the  round  m  which  the 
change  takes  effect. 

iv.  Last  and  Best  Bids 

56.  Bidders  that  wish  to  drop  out  of 
the  auction  or  that  believe  they  are 
about  to  lose  their  bidding  eligibility 
will  have  the  opportunity  before  they 
drop  out  to  make  a  "last  and  best"  bid 


on  any  packages  for  which  they  remain 
eligible.  Such  bids  may  be  of  any 
amount  (in  thousand  dollar  increments) 
between  their  previous  high  bid  and  the 
minimum  accepted  bid.  This  is  a 
limited  exception  to  the  minimum 
accepted  bid  rule  and  to  click  box 
bidding.  If  a  bidder  chooses  this  option, 
it  will  not  be  permitted  to  make  any 
further  bids  during  the  auction. 

57.  We  adopt  this  procedure  primarily 
as  a  method  of  ensuring  that  there  are 
no  tie  bids  at  the  end  of  the  auction. 
Several  commenters  had  expressed  their 
concern  that,  especially  with  click  box 
bidding,  bidders  could  submit  tie  bids. 
We  believe  that  this  procedure  provides 
a  fair  and  efficient  way  to  break  ties 
should  they  occur,  although  it  is  not 
limited  to  those  situations  where  there 
is  a  tie.  An  example  of  how  this 
procedure  would  break  a  tie  is  provided 
at  the  beginning  of  section  II.B.vi, 
Winning  and  Provisionally  Wiiming 
Bids.  The  procedure  also  allows  bidders 
to  bid  the  maximimi  amount  they  are 
willing  to  pay  for  a  package  regardless 
of  how  the  Commission  sets  the 
minimum  accepted  bid,  and  thus 
mitigates  the  possible  inefficiency  that 
would  result  from  setting  minimiun 
accepted  bids  too  high. 

V.  Renewed  Bids 

58.  Without  regard  to  the  minimum 
accepted  bid  requirement,  a  bidder  may 
"renew"  in  the  current  round  the 
highest  previous  bid  it  made  on  any 
license  or  package:  that  is,  it  may 
resubmit  the  bid  without  increasing  the 
amount  bid.  No  activity  credit  will  be 
conferred  for  renewing  a  non- 
provisionally  wiiming  bid 
(provisionally  wiiming  bids,  however, 
receive  activity  credit  whether  or  not 
they  are  renewed).  Renewed  bids  will  be 
treated  as  being  made  in  the  current 
round. 

59.  Allowing  bidders  to  renew  bids 
provides  several  benefits.  For  example, 
because  bids  made  in  different  rounds 
are  treated  as  mutually  exclusive,  if  a 
bidder  wishes  to  win  both  a  license  for 
which  it  is  the  provisional  winner  and 
another  license,  it  must  bid  on  both 
licenses  in  a  single  round.  Therefore, 
unless  we  provide  bidders  an 
opportunity  to  renew  their  provisionally 
winning  bids  without  increasing  them, 
provisionally  winning  bidders  that 
desired  additional  licenses  would  be 
forced  to  raise  their  bids  on  the  licenses 
for  which  they  were  already  provisional 
winners.  Allowing  bidders  to  renew 
bids  also  mitigates  the  potential  concern 
that  we  are  not  retaining  all  potentially 
winning  bids  and  a  bidder  may  not  be 
able  to  submit  a  new  bid  on  a  license 


43368 


Federal  Register / Vol.  65,  No.  135 /Thursday,  July  13,  2000 /Notices 


or  package  on  which  it  previously  bid 
because  the  bid  increment  is  too  high. 

vi.  Winning  and  Provisionally  Winning 
Bids 

60.  The  first  part  of  this  section 
describes  how  we  will  determine  the 
winning  and  provisionally  winning  bids 
from  among  the  bids  we  examine.  The 
second  part  describes  the  universe  of 
bids  we  will  examine  and  includes  a 
discussion  of  retained  bids,  contingent 
"or"  bids,  and  bid  cancellation. 

Section  A 

61.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
defined  winning  bids  as  the  set  of  gross 
bids  on  individual  licenses  and 
packages  that  maximizes  gross  revenue 
when  the  auction  closes,  assigning  each 
license  to  only  one  party  (a  bidder  or, 
in  the  case  of  unsold  licenses,  the 
Commission). 3  We  defined 
provisionally  winning  bids  as  the  set  of 
bids  that  maximize  revenue  in  a 
particular  roiuid  (i.e.,  they  woidd  win  if 
the  auction  were  to  close  in  that  round), 
assigning  each  license  to  only  one  party 
(a  bidder  or  the  Commission). 

62.  No  commenter  disagrees  with  how 
we  proposed  to  determine  the  winning 
bids.  Accordingly,  we  adopt  our 
proposal  with  a  clarification  to  take  into 
account  the  fact  that,  we  will  treat  the 
bids  it  makes  in  different  rounds  as 
mutually  exclusive  (as  explained  in 
section  b).  The  winning  bids  are  the  set 
of  "consistent"  bids  (bids  that  (i)  do  not 
overlap  and  (ii)  are  made  or  renewed  by 
an  individual  bidder  in  the  same  round) 
that  maximize  total  revenue  when  the 
auction  closes.  The  provisionally 
winning  bids  are  the  consistent  bids  that 
maximize  total  revenue  in  a  particular 
round.  The  Bureau  is  developing 
computer  software  to  perform  these 
tasks.* 

63.  We  note  that,  in  the  case  of  a  tie 
among  bids,  the  algorithm  we  are  using 
to  calculate  the  winning  and 
provisionally  winning  bids  selects  the 
winning  bid  randomly.^  The  procedure 


'  If  the  action  closes  with  any  license(s)  unsold, 
those  license(sj  remain  held  by  the  FCC.  As  stated, 
in  determining  the  set  of  bids  that  maximizes  gross 
revenue,  FCC  hel3  licenses  will  be  treated  as  having 
a  bid  at  the  minimum  opening  bid. 

*  For  example,  we  are  using  the  ILOG  CPLEX. 
version  b.5  software  for  our  solving  algorithm.  Prior 
to  the  auction  date,  the  Bureau  will  release  further 
information  describing  the  computer  software  in 
detail.  Further,  we  will  make  available  a  bidder  aid 
for  bidders  to  be  able  to  determine  for  themselves 
what  bid  amount  would  have  been  necessary  to  beat 
the  other  bids  and  become  a  provisional  winner  in 
the  prior  round. 

'  To  ensure  randomness,  we  will  use  a  National 
Institute  of  Standards  and  Technology  ("NIST") 
tested  pseudorandom  generator,  which  will 
permute  the  order  of  the  set  of  all  bids  prior  to 
consideration  by  the  solving  algorithm. 


we  are  adopting  for  last  and  best  bids, 
described  in  section  II.B.iv.  should  help 
ensure  that  the  winning  bid  is  not  the 
result  of  a  tie.  In  the  case  of  a  tie,  the 
bidder(s)  whose  bid  is  not  chosen  has 
the  opportunity  in  the  next  round  to 
make  another  bid.  If  the  bidder  believes 
that  the  minimum  bid  increment  is  too 
high  and  so  would  ordinarily  cease 
bidding  on  that  license  or  package,  it 
still  has  the  opportunity,  using  the  last 
and  best  bid  procedure,  to  make  one 
final  bid  on  the  license  or  package 
(which  may  be  as  little  as  $1,000  more).^ 
The  bidder  whose  bid  was  chosen 
randomly  then  has  the  opportunity  in 
the  next  round  to  beat  the  new  bid.^ 

Bidder  1  and  Bidder  2  both  bid  $100 
million  on  License  A  in  Round  20.  The 
algorithm  randomly  selects  Bidder  1  as  the 
provisional  winner.  In  round  21,  Bidder  2 
may  make  the  minimum  accepted  bid  on 
License  A,  for  example.  $105  million,  in 
which  case  bidding  on  the  license  would 
simply  continue.  If.  however.  Bidder  2  does 
not  value  License  A  at  $105  million,  and  if 
it  wishes  to  cease  bidding  on  all  other  ' 

licenses  and  packages,  it  may  use  the  last  and 
best  bid  option  to  place  any  bid  it  wishes  on 
License  A  between  $100,001,000  and 
$104,999,000  (in  thousand  dollar 
increments).  (If  Bidder  2  wishes  to  continue 
to  bid  on  other  licenses  or  packages,  it  may 
use  the  last  and  best  bid  option  at  a  later 
point  in  the  auction.)  Bidder  2  therefore  bids 
$103.5  million  on  License  A,  the  maximum 
amoimt  it  is  willing  to  bid.  Bidder  2  is  not 
permitted  to  place  any  new  bids  in  the 
auction.  In  Roimd  22,  Bidder  1  has  the 
opportunity  to  place  the  minimum  accepted 
bid  on  License  A,  for  example.  $108.67 
million,  thereby  beating  Bidder  2.  But  if 
Bidder  1  believes  that  the  minimum  bid  is 
too  high.  Bidder  1  also  has  the  opportunity 
to  choose  the  last  and  best  bid  option  to  place 
any  bid  it  wishes  on  License  A  between 
$103,501,000  and  $108,670,100.  He  therefore 
bids  $104  million,  and  is  not  permitted  to 
place  any  new  bids  in  the  auction.  If  no  other 
bidders  bid  on  License  A,  Bidder  1  would  be 
awarded  the  license  at  a  price  of  $104 
million. 

We  therefore  believe  that  by  adopting 
the  last  and  best  bid  procedure,  we  have 
mitigated  any  adverse  effects  the 
algorithm  may  have  on  winning  bids. 
We  acknowledge,  however,  a  bidder  that 
submits  a  tie  bid  and  whose  bid  is  not 
selected  as  part  of  the  provisionally 
winning  set  will  have  a  higher 
minimum  accepted  bid  in  the  next 
round  than  the  bidder  whose  bid  was 


*The  bidder  would  ordinarily  choose  the  best 
and  final  bid  option  only  when  it  has  decided  to 
stop  bidding  and  drop  out  of  the  auction  altogether. 

'  If,  however,  the  bidder  whose  bid  is  not  chosen 
chooses  not  to  bid  and  no  other  bidder  makes  a 
higher  bid  (and  the  provisionally  winning  bidder 
does  not  make  a  mutually  exclusive  bid  on  a 
different  license  or  package),  then  the  provisional 
wirmer  will  become  the  winner  at  the  end  of  the 
auction. 


selected  and  who  need  not  raise  its  bid 
in  order  to  be  considered  active  on  that 
license  or  package. 

64.  We  also  proposed  that  licenses  on 
which  no  bids  have  been  submitted 
would  be  treated  as  if  the  minimum 
opening  bid  had  been  submitted.  SBC/ 
BellSouth  state  that  licenses  for  which 
no  bids  have  been  made  should  be 
treated  as  having  a  bid  of  $0.  Prof.  Paul 
Milgrom  ("Milgrom")  disagrees. 

65.  In  determining  provisionally 
winning  bids,  individual  licenses  on 
which  no  bids  are  available  to  be 
considered  when  solving  for  the 
provisionally  winning  set  will  be  treated 
as  having  a  bid  at  the  minimum  opening 
bid.  We  believe  that  at  the  end  of  the 
auction  there  will  not  be  any  licenses  on 
which  bids  no  bids  have  been  made 
(either  directly  or  as  part  of  a  package), 
and  if  it  appears  that  this  will  occur,  the 
Commission  retains  the  discretion 
during  the  auction  to  lower  the 
minimum  opening  bid  and  the 
minimum  accepted  bid.  Thus,  the 
question  of  how  to  treat  licenses  for 
which  no  bids  are  ciurently  available  is 
one  that  mostly  affects  the  pace  of  the 
auction  and  the  computational 
simplicity  in  the  early  rounds.  We 
believe  that  treating  the  licenses  as 
having  bids  at  the  opening  minimum 
bid  is  the  better  course. 

Section  B 

66.  Mutually  Exclusive  Bids.  In  order 
to  determine  the  provisionally  winning 
bids  at  the  end  of  each  roiuid,  we 
proposed  to  consider  both  the  bids 
made  in  the  current  round  and 
"retained"  bids.  We  defined  "retained" 
bids  as  the  provisionally  winning  bids 
plus  bids  that  have  the  potential  to 
become  provisionally  winning  bids 
because  of  changes  in  other  bids  in 
subsequent  rounds.  Somewhat 
simplified,  retained  bids  were  the 
standing  high  bids  for  any  package  or 
license  (except  that  a  bid  on  a  package 
that  was  not  greater  than  the  sum  of  the 
bids  on  its  best  components  would  not 
be  retained). 

67.  Commenters  have  various  views  of 
our  proposed  use  of  retained  bids  in 
calculating  provisionally  winning  bids. 
Some  commenters  suggest  that  we  retain 
all  bids.  If  some  or  all  bids  are  retained, 
commenters  variously  suggest  that  we 
permit  non-provisionally  winning  bids 
to  be  cancelled,  or  that  we  permit 
contingent  "or"  bids.  Contingent  "or" 
bids  would  allow  bidders  to  specify  that 
they  wish  to  win  one  bid  or  the  other, 
but  not  both.  We  had  proposed  both  of 
these  alternatives  in  the  Auction  No.  31 
Package  Bidding  Public  Notice.  We 
agree  with  those  commenters  that  state 


minimum  ; 
69.  We  o 
provisional 
definition  ( 
the  A  uctioi 
Comment  I 
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that  without  one  of  these  procedures 
(cancellation  or  contingent  "or"  bids) 
bidders  face  the  risk  that  they  will  have 
retained  but  non-provisionallv  winning 
bids  that  they  do  not  desire,  which  both 
consumes  some  of  their  eligibility  and 
leads  to  the  possibilit\-  that  thev 
ultimately  may  win  more  licenses  than 
they  wish.  This  risk  could  make  bidders 
unable  to  switch  to  backup  strategies 
and  could  generally  chill  bidding. 

68.  In  the  Auction  No.  31  Package 
Bidding  Public  \otice.  we  noted  that 
contingent    or"  bids  could  provide  a 
bidder  greater  flexibility  to  aggressively 
bid  on  licenses  that  it  considers 
substitutes  by  overcoming  the  exposure 
problem.  For  computational  simplicity 
and  transparency,  we  proposed  a 
number  of  restrictions  on  the  use  of  'or" 
bids.  We  also  noted  that  we  would  need 
to  modif\'  our  method  for  determining 
retained  bids.  With  regard  to  bid 
cancellation,  we  noted  that  it  could 
avoid  the  possible  complexity  of  "or" 
bids  while  overcoming  exposure 
problems  and  thereby  allow  bidders  to 
explore  bids  that  would  overcome  the 
threshold  problem  On  the  other  hand, 
by  allowing  potential  partnering  bids  to 
be  cancelled,  bid  cancellation  could  also 
make  it  more  difficult  to  overcome  the 
threshold  problem.  It  also  could 
facilitate  adverse  strategic  bidding,  and 
adversely  affect  the  pace  of  the  auction. 
Finally,  we  noted  that  if  we  permitted 
bid  cancellation,  we  would  probably 
retain  all  bids  and  modify  the  activity 
rules  and  the  procedures  for  calculating 
minimum  accepted  bids. 

69.  We  conclude  that  calculating 
provisionally  winning  bids  using  the 
definition  of  retained  bids  as  set  forth  in 
the  Auction  No.  31  Package  Bidding 
Comment  Public  Notice  does  not 
necessarily  "retain"  all  potentially 
winning  bids  when  bidders  are 
permitted  to  submit  bids  that  are 
mutually  exclusive  across  rounds  ("or" 
bids).  As  illustrated  in  section  II.B.iii., 
Minimum  Accepted  Bids  and  Bid 
Uicrements.  a  bid  does  not  have  to  be 
the  highest  bid  on  a  particular  package 
in  order  for  it  to  be  a  provisional 
winner.  The  definition  of  retained  bids, 
however,  would  not  retain  a  bid  unless 
it  was  the  highest  bid  on  a  particular 
package. 

70.  We  also  conclude  that  it  is  not 
computationally  feasible  at  this  time  to 
calculate  provisionally  winning  bids 
using  all  of  the  bids  that  are  made 
throughout  the  auction  (i.e.,  to  retain  all 
bids)  when  "or"  bids  are  permitted. 
Similiriy.  we  conclude  that  permitting 
unrestricted  "or"  bids  is 
computationally  too  complicated  to 
implement  for  this  auction.  Finally,  we 
do  not  favor  allowing  bidders  to  freely 


cancel  bids  because,  as  stated,  bid 
cancellation  could  be  used  strategically 
and  because  other  bidders  on  a  smaller 
package  attempting  to  beat  a  larger 
package  need  some  certainty  about  what 
bids  are  available  in  order  to  overcome 
the  threshold  problem. 

71.  We  conclude  that  the  nature  of 
package  bidding  requires  that  we  devise 
some  system  for  retaining  non- 
provisionally  winning  bids  so  that  more 
than  just  the  bids  made  in  the  current 
round  are  considered  in  determining  the 
new  provisionally  winning  bids. 
Otherwise,  it  would  be  very  difficult  to 
overcome  the  threshold  problem. 
Bidders  on  individual  licenses  or 
smaller  packages  need  to  know  what 
other  bids  are  available  that,  when 
considered  along  with  their  bids,  could 
beat  a  larger  package. 

72.  We  believe  that  the  following 
procedure  meets  our  objectives  and 
responds  to  the  design  weaknesses 
discussed.  First,  we  will  treat  the  bids 
a  bidder  makes  in  the  current  round  as 
mutually  exclusive  with  the  bids  that 
same  bidder  made  in  prior  roimds.  If  a 
bidder  does  not  want  a  bid  from  the 
previous  round  (including  a 
provisionally  winning  bid)  to  be 
considered  mutually  exclusive  with 
bids  made  in  the  current  round,  it  can 
resubmit  the  bid  in  the  current  roimd. 
A  bidder  may  either  "renew"  a  bid 
without  increasing  the  amount  bid  or 
increase  the  bid.^ 

73.  Second,  to  determine  the 
provisionally  winning  bids,  we  will 
consider  (i)  the  bids  made  by  each 
bidder  in  the  most  recent  two  rounds  in 
which  that  bidder  placed  new  or 
renewed  bids  and  (ii)  all  provisionally 
winning  bids  from  the  prior  round.  This 
approach  ensures  that  bidders  in  the 
current  round  will  have  bids  by  other 
bidders  available  for  them  to  "partner" 
with  so  they  can  make  a  bid  that  would 
have  made  them  a  provisional  winner  in 
the  last  roimd.^  It  thereby  assists 
bidders  in  overcoming  the  threshold 
problem.  This  approach  also  helps 
ensure  that  bidding  is  sincere  since 
bidders  are  held  to  their  bids  even  after 
they  stop  bidding.  Bidders  should  be 
willing  to  pay  the  amount  they 


"As  stated,  "renewing"  a  non-provisionally 
winning  bid  confers  no  activity  credit,  while 
making  a  minimuni  accepted  bid  does.  On  the  other 
hand,  a  bidder  receives  activity  for  a  bid  that  is  a 
provisionally  udnning  bid  at  the  end  of  the  last 
round,  whether  or  not  it  renews  the  bid. 

^The  use  of  the  term  "partner"  does  not  imply 
collusion  among  bidders  and  collusion  is  strictly 
prohibited  by  the  Commission's  Rules.  See  47  CTR 
1.2105(c).  It  simply  refers  to  the  fact  that  in  order 
to  beat  a  larger  package,  a  bidder  on  an  individual 
license  or  smaller  package  needs  others  to  bid  on 
the  other  licenses  or  packages  that  make  up  the 
larger  package. 


previously  bid  even  if  they  are  not 
willing  to  raise  their  bids. 

74.  The  auction  design  we  estabUsh 
today  therefore  takes  elements  from 
both,  contingent  "or"  bids  and  bid 
cancellation.  By  making  a  bidder's  own 
bids  mutually  exclusive  across  rounds, 
we  have  implicitly  provided  for  a 
limited  number  of  "or"  bids  without  the 
imposition  of  excessive  computational 
burdens.  Moreover,  by  considering  only 
a  bidder's  two  most  recent  roimds  in 
which  it  made  a  bid  (either  an  accepted 
new  bid  or  a  renewed  bid),  plus  any 
provisionally  winning  bids,  we  have 
essentially  cancelled  all  of  the  bidder's 
other  bids. 

75.  More  importantly,  treating  each 
participant's  bids  across  rounds  as 
mutually  exclusive  meets  the  objectives 
that  both  of  these  methods  were 
attempting  to  accomplish  without  either 
the  complications  or  the  risks.  As  with 
"or"  bids  and  bid  cancellation,  bidders 
may  pursue  back-up  strategies  without 
exposing  themselves  to  the  risk  that 
they  will  win  both  sets  of  licenses.  Also, 
bidders  may  achieve  all  of  the  flexibility 
of  using  "or"  bids  within  a  round  by 
bidding  straightforwardly  across  rounds. 
And  by  considering  a  bidder's  two  most 
recent  rounds  of  bids  in  which  accepted 
new  bids  or  renewed  bids  were  made 
(plus  its  provisionally  winning  bids),  we 
allow  bidders  to  explore  ways  to  partner 
with  other  bids  in  order  to  beat  bids  on 
larger  packages.  Yet  the  bidding  method 
we  are  adopting,  by  automatically 
canceling  bids  instead  of  leaving  it  to 
the  bidder's  discretion,  lessens  the  risk 
of  strategic  bidding.  We  believe  that  this 
bidding  method  meets  both  the 
commenters'  concerns  and  their  desires. 

vii.  Bidding 

76.  During  a  bidding  roimd,  a  bidder 
may  submit  individual  bids  for  as  many 
hcenses  as  it  wishes,  subject  to  its 
eligibility;  may  submit  bids  on  any 
packages  it  has  designed,  subject  to  its 
eligibility  and  a  limit  of  bidding  on 
twelve  different  packages  throughout 
the  auction;  may  renew  bids  it  has 
previously  made:  may  remove  bids 
placed  in  that  round  before  the  roimd 
closes;  may  use  an  activity  rule  waiver, 
and  may  permanently  reduce  eligibility. 
Bidders  may  make  certain  mutually 
exclusive  bids  (i.e.,  overlapping  bids)  in 
a  bidding  round.  For  example,  a  bidder 
may  place  a  bid  on  License  A  and  a  bid 
on  a  package  consisting  of  Licenses  A 
and  B.  The  bids  are  mutually  exclusive 
because  it  is  not  possible  that  both  bids 
can  become  provisionally  winning  bids. 
Bidders  have  the  option  of  making 
multiple  submissions  and  removals  in 
each  bidding  round. 
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77.  Bidders  should  note  that  all 
bidding  will  take  place  remotely  either 
through  the  automated  bidding  software 
or  by  telephonic  bidding.  (Telephonic 
bid  assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round,  especially  since 
this  is  the  first  combinatorial  auction 
conducted  by  the  Commission.  For  the 
simultaneous  multiple  round  auctions, 
normally,  foiu-  to  five  minutes  were 
necessary  to  complete  a  bid  submission. 
Bid  submissions  may  take  longer  for 
combinatorial  auctions.)  There  will  be 
no  on-site  bidding  diu'ing  Auction  No. 
31. 

78.  A  bidder's  ability  to  bid  on 
specific  licenses  and  packages  in  the 
first  round  of  the  auction  is  determined 
by  two  factors:  (i)  The  licenses  applied 
for  on  FCC  Form  175;  and  (ii)  the 
upfront  payment  amount  deposited.  The 
bid  submission  screens  will  be  tailored 
for  each  bidder  to  include  only  those 
Ucenses  for  which  the  bidder  applied  on 
its  FCC  Form  175.  Bidders  must  create 
packages  on  the  package  creation  screen 
before  they  are  permitted  to  bid  on  the 
packages.  Bidders  are  reminded  that 
they  will  be  able  to  create  only  those 
packages  (i)  that  contain  only  the 
licenses  for  which  they  applied  on  FCC 
Form  175,  and  (ii)  for  which  they  have 
eligibility  based  on  their  upfront 
payments. 

79.  The  bidding  software  requires 
each  bidder  to  log  in  to  the  FCC  auction 
system  during  the  bidding  round  using 
its  FCC-supplied  security  identification. 
Procediues  for  obtaining  security 
information  and  accessing  the  FCC 
auction  system  will  be  aimounced  in  a 
futiu^  Public  Notice.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  a/fer  they 
submit  their  bids. 

80.  The  bid  entry  screen  of  the 
automated  auction  system  software  for 
Auction  No.  31  allows  bidders  to  place 
multiple  increment  bids.  In  addition  to 
placing  the  minimum  accepted  bid, 
bidders  may  increase  the  minimum 
accepted  bid  by  from  one  to  nine  bid 
increments.  The  bidding  software  will 
display  allowable  bids  for  each  license 
and  package  created  by  the  bidder. 

81.  To  place  a  new  bid  on  a  license 
or  package,  the  bidder  must  place  a 
minimum  accepted  bid,  and  may  place 
a  bid  up  to  nine  times  the  bid 
increment.  A  bidder  may  also  place  a 
renewed  bid  on  a  license  or  package. 
Both  actions  are  done  by  clicking  5ie 
desired  bid  amount  in  the  Amount  Bid 
box  displayed  on  the  bidding  screen  and 
then  clicking  the  submit  button. 


viii.  Bid  Removal  and  Bid  Withdrawal 

82.  Bid  "removal"  is  the  voiding  of  a 
bid  made  in  the  current  roimd.  Bid 
"withdrawal"  is  the  voiding  of  a 
provisionally  winning  bid.  Bid 
"cancellation"  is  the  voiding  of  a  non- 
provisionally  winning  bid.  We  discuss 
bid  cancellation  in  section  II.B.vi.b, 
Winning  and  Provisionally  Winning 
Bids.  For  the  reasons  set  forth  and  in 
section  II.B.vi.b,  we  permit  only  the 
removal  of  bids  placed  in  the  ciurent 
round.  The  withdrawal  or  cancellation 
of  bids  made  in  previous  roimds  is 
prohibited. 

83.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  to  retain  the  bid  removal 
procedures  that  we  previously 
established.  Spectrum  Exchange 
endorses  the  proposal  and  no 
commenter  objects.  Accordingly,  we 
retain  the  bid  removal  procedures 
previously  announced.  At  any  time 
before  the  close  of  a  bidding  round,  a 
bidder  has  the  option  of  removing  any 
bids  placed  in  that  round.  By  using  the 
remove  bid  function  in  the  software,  a 
bidder  may  effectively  "luisubmit"  any 
bid  placed  within  that  round.  This  is 
not  the  same  as  withdrawing  a  bid, 
which,  in  our  simultaneous  multiple 
round  auction  system,  can  occur  in 
roiuids  subsequent  to  the  roxmd  in 
which  the  high  bid  was  placed.  A 
bidder  removing  a  bid  placed  in  the 
same  round  is  not  subject  to  withdrawal' 
payments.  See  47  CFR  1.2104(g).  Once 

a  round  closes,  a  bidder  may  no  longer 
remove  a  bid. 

84.  We  also  proposed  not  to  allow 
bidders  to  withdraw  provisionally 
winning  bids  from  previous  rounds.  If  a 
bid  is  declared  the  winner  and  the 
bidder  does  not  pay  the  amoimt  due,  it 
is  liable  for  a  default  payment  as  set 
forth  in  the  Commission's  Rules. 

85.  We  believe  that  by  making  bids 
placed  in  different  rounds  mutually 
exclusive,  we  have  eliminated  a  bidder's 
exposure  risk  when  changing  strategies. 
Bidders  will  win  at  most  one  set  of  bids, 
not  both.  Moreover,  the  bid  withdrawal 
procedure  was  designed  to  allow 
bidders  to  back  out  of  failed 
aggregations — to  avoid  winning  some 
licenses  that  are  worth  less  to  them  than 
the  amount  bid  without  the  other 
licenses  they  need  to  implement  their 
business  plan.  Therefore,  since  bidders 
may  make  package  bids  on  all 
combinations  of  licenses  with 
significant  complementarities,  the  use  of 
withdrawals  to  mitigate  such  risk  is  no 
longer  necessary.  Moreover,  while  there 
is  no  offsetting  benefit  from  allowing 
bid  withdrawals,  there  would  still  be 
potential  harm.  Withdrawals  may  be 


used  strategically  to  provide  incorrect 
price  signals  during  the  auction  and 
lead  other  bidders  to  place  inefficient 
bids.  Also,  when  withdrawals  are 
permitted,  one  cannot  ensure  that  the 
auction  will  proceed  at  an  acceptable 
pace.  Moreover,  the  harm  associated 
with  withdrawals  is  likely  to  be  more 
severe  in  auctions  with  package  bidding 
since  a  single  withdrawal  of  a  bid  (on 
either  an  individual  license  or  a 
package)  can  affect  the  entire 
provisionally  winning  set.  Accordingly, 
we  will  not  permit  bidders  to  withdraw 
their  provisionally  winning  bids. 

86.  Finally,  we  proposed  that  the 
previously  announced  special  30  MHz 
nationwide  bid  withdrawal  procedure 
would  no  longer  apply.  No  commenter 
objects.  We  believe  that  such  a  special 
procedure  is  unnecessary  once  package 
bidding  is  generally  permitted. 
Accordingly,  upon  approval  by  the 
Commission,  we  will  not  apply  the 
previously  announced  special  30  MHz 
nationwide  bid  withdrawal  procedure.^" 

ix.  Bid  Composition  Restriction 

87.  We  sought  comment  on  bid 
composition  restrictions  to  deter  bidders 
without  complementarities  from 
strategically  bidding  on  large  packages 
in  order  to  create  a  threshold  problem 
for  competitors  that  want  only  parts  of 
the  larger  package.  For  example,  the 
Milgrom-McAfee  bid  composition 
restriction  would  not  allow  a  bidder  that 
is  active  in  a  round  on  a  package,  but 
not  on  a  subset  of  that  package,  to  bid 
subsequently  for  the  subset.  No 
commenter  believes  that  such  a  bid 
composition  restriction  is  necessary  for 
this  auction.  We  agree.  Therefore,  we 
are  not  adopting  any  restrictions  on  bid 
composition  (odier  than  limiting 
bidders  to  creating  and  bidding  on  at 
most  twelve  packages). 

x.  Default 

88.  In  the  Auction  No.  31  Package 
Bidding  Comment  Public  Notice,  we 
proposed  to  modify  the  default  ^ 
procedures  and  rules  to  take  into 
account  package  bidding.  In  the  700 
MHz  Memorandum  Opinion  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  the  Commission  stated  that 
after  the  Bureau  has  reviewed  the  record 
in  this  proceeding  and  determined 


'"  In  the  700  MHz  First  Report  and  Order,  the 
Commission  directed  the  Bureau  to  adopt  a  special 

30  MHz  nationwide  withdrawal  rule  if  it  was 
operationally  feasible  to  do  so.  Accordingly,  the 
Bureau  established  such  a  rule  in  the  Auction  No. 

31  Procedures  Public  Notice.  As  discussed  in 
section  U.B.x.  Default,  the  Commission  has  stated 
that  prior  to  the  due  date  for  the  filing  of  short  form 
applications  for  Auction  No.  31,  it  will  adopt  any 
rule  changes  necessary  to  implement  package 
bidding. 
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whether  or  not  to  implement  package 
bidding,  which  we  do  today,  it  will 
adopt  any  necessary  rule  changes,  such 
as  changes  to  the  general  competitive 
bidding  default  payment  rule,  in  a 
further  reconsideration  order  to  be 
adopted  prior  to  the  due  date  for  the 
filing  of  short  forms  for  Auction  No.  31. 
Accordingly,  we  leave  for  the 
Commission  the  discussion  of  the 
proposed  modifications  to  the  default 
rule  and  the  comments  received  to  that 
proposal. 

xi.  Round  Results 

89.  Although  we  did  not  propose  any 
changes  to  the  round  results  that  would 
be  provided,  the  modified  procedures 
we  establish  today  change  some  of  the 
results  that  will  be  reported.  As  we 
stated  in  the  Auction  No.  31  Procedures 
Public  Notice,  bids  placed  during  a 
round  will  not  be  published  until  the 
conclusion  of  that  bidding  period.  After 
a  round  closes,  the  Commission  will 
compile  reports  of  all  bids  placed, 
provisionally  winning  bids,  whether  or 
not  there  were  ties  for  the  provisionally 
winning  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
31  will  be  available  before  and  during 
the  auction  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

xii.  Auction  Announcements 

90.  The  Commission  will  use  auction 
aimoimcements  to  announce  items  such 
as  schedule  changes.  All  Commission 


auction  announcements  will  be 
available  on  the  FCC  Extranet  and  on 
the  Internet. 

xiii.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

91.  As  we  stated  in  the  Auction  No. 
31  Procedures  Public  Notice,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revisions  to  exhibits. 
Impermissible  changes  include  changes 
to  the  selection  of  licenses  on  which  the 
applicant  wishes  to  bid.  Filers  must 
make  these  changes  on-line,  and  submit 
a  letter  to:  Amy  Zoslov,  Chief,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW,  Washington,  DC 
20554.  A  separate  copy  of  the  letter 
should  be  mailed  to  Howard  Davenport, 
Auctions  and  Industry  Analysis 
Division),  briefly  summarizing  the 
changes.  Questions  about  other  changes 
should  be  directed  to  Howard 
Davenport,  Auctions  and  Industry 
Analysis  Division  at  (202)  418-0660. 

C.  Post-Auction  Procedures:  Refund  of 
Remaining  Upfront  Payment  Balance 

92.  The  package  bidding  procedures 
we  adopt  here  necessitate  a  slight 
change  in  the  post-auction  procedures 
regarding  the  refund  of  a  bidder's 
remaining  upfront  payment  balance. 
Because  a  bidder  with  no  provisionally 
wiiming  bids  during  the  auction  may 
still  be  a  winning  bidder  at  the  end  of 
the  last  round  of  the  auction,  bidders 


may  not  drop  out  of  the  auction 
completely.  Accordingly,  bidders  are  no 
longer  eligible  for  a  refund  of  their 
upfront  payments  before  the  close  of  the 
auction.  The  refund  procedures  are 
therefore  as  follows: 

93.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  700  MHz  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  At  the  end  of 
the  auction,  those  bidders  who  are 
eligible  for  a  refund  must  submit  a 
written  refund  request  which  includes 
wore  transfer  instructions,  a  Taxpayer 
Identification  Number  ("TIN"),  and  a 
copy  of  their  bidding  eligibihty  screen 
print,  to:  Federal  Communications 
Commission,  Financial  Operations 
Center,  Auctions  Accoimting  Group, 
Shirley  Hanberry,  445  12th  Street,  SW, 
Room  1-A824,  Washington,  DC  20554. 

94.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  Refund  Information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  request  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  request  has  been  approved,  a 
refund  will  be  sent  to  the  party 
identified  in  the  refund  information. 
Refund  processing  generally  takes  up  to 
two  weeks  to  complete.  Bidders  v*rith 
questions  about  refunds  should  contact 
Michelle  Bennett  or  Gail  Glasser  at  (202) 
418-1995. 

Federal  Communications  Conunission. 

Margaret  Wiener, 

Deputy  Chief,  Auctions  and  Industry  Analysis 
Division  Wireless  Telecommunications 
Bureau. 


Attachment— Auction  No.  31 ;  Licenses  to  be  Auctioned 


Economic  area 
grouping 

License  numbers 

License 

bandwidth 

(MHz) 

Description 

Population 
(1990) 

Bklding 
units 

Upfront 
payment 

Minimum 
opening  btd 

EAG701  

EAG702  

WXEAG701-C  

WXEAG702-<:  

WXEAG703-C  

WXEAG704-C  

WXEAG705-C  

WXEAG706-C  

10 
10 
10 
10 
10 
10 

Northeast 

Mid-Atlantic 

41 ,567.654 
42.547,218 
44,516,919 
41,560.906 
40,926,284 
41,427,686 

14,000,000 
14,000,000 
14,000,000 
14,000,000 
14,000,000 
14,000,000 
84,000,000 
28,000.000 
28,000.000 
28,000,000 
28,000,000 
28,000,000 
28,000,000 
168,000,000 
252.000,000 

$14,000,000 
14,000,000 
14,000,000 
14,000,000 
14,000,000 
14,000.000 
84,000,000 
28,000,000 
28,000,000 
28,000,000 
28,000,000 
28,000,000 
28,000,000 
168,000.000 
252,000,000 

$40,000,000 
40,000,000 

EAG703  

EAG704  

Southeast 

Great  Lakes 

40,000,000 
40,000,000 

EAG705  

EAG706  

Subtotal  

Central/Mountain  .... 
Pacific 

40,000,000 

40,000,000 

240  000  000 

EAG701  

EAG702  

WXEAG701-D  

WXEAG702-D  

WXEAG703-D  

WXEAG704-D  

WXEAG705-D  

WXEAG706-D  

20 
20 
20 
20 
20 
20 

Northeast 

Mid-Atlantic 

41.567,654 
42,547,218 
44,516,919 
41,560,906 
40,926.284 
41.427,686 

80,000,000 
80,000,000 

EAG703  

EAG704  

Southeast  

Great  Lakes    

80,000,000 
80  000,000 

EAG705  

EAG706  

Subtotal  

Central/Mountain  .... 
Pacific 

80,000,000 

80.000,000 

480,000,000 

Total  

720,000,000 
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[FR  Doc.  00-17673  Filed  7-12-00;  8:45  am] 
BIUJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

[CS  Docket  No.  00-30;  DA  00-1432] 

En  Banc  Hearing  on  America  Online, 
Inc  and  Time  Warner  inc  Applications 
for  Transfer  of  Control 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  will  hold  an  en  banc 
hearing  to  discuss  issues  pertinent  to 
the  joint  applications  of  America 
Online,  Inc.  ("AOL")  and  Time  Warner, 
Inc.  (Time  Warner)  for  Commission 
approval  of  the  transfer  of  control  to 
AOL  Time  Warner,  a  new  entity,  of 
licenses  and  authorizations  now  held  by 
AOL  and  Time  Warner.  AOL  and  Time 
Warner,  as  well  as  consumer, 
community,  and  industry 
representatives  will  be  invited  to 
participate  as  panelists. 
DATES:  The  hearing  will  be  held  on 
Thursday,  July  27,  2000  from  1:00  p.m. 
to  5:00  p.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Federal  Communications 
Commission,  Commission  Meeting 
Room,  445  12th  Street,  S.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Senecal,  202-418-7044.  News 
Media  Contact;  Michelle  Russo,  202- 
418-23=^8 

SUPPLEMENTARY  INFORMATION:  A 
transcript  of  the  en  banc  will  be 
available  10  days  after  the  evsnt  on  the 
FCC's  Internet  site.  The  URL  address  for 
the  FCC's  Internet  Home  Page  is  http;/ 
/www. fcc.gov.  Transcripts  may  be 
obtained  from  the  FCC's  duplicating 
contractor.  International  Transcription 
Service  (ITS)  at  (202)  857-3800  or  fax 
(202)  857-3805  or  TTY  (202)  293-8810. 
ITS  may  be  reached  by  e-mail  at; 
service@itsdocs.com.  ITS's  Internet 
address  is  http://www.itsdocs.com.  The 
transcript  is  available  to  individuals 
with  disabilities  requiring  accessible 
fonnats  (electronic  ASCII  text,  Braille, 
laige  print,  and  audiocassette)  by 
contacting  Brian  Millin  at  (202)  418- 
7426  (Voice).  (202)  418-7365  (TTY),  or 
by  sending  an  email  to  access@fcc.gov. 
The  en  banc  can  be  viewed  over  George 
Mason  University's  Capitol  Connection 
via  the  Internet  by  calling  (703)  993- 
3100  for  more  information.  The  audio 
portion  of  the  en  banc  will  be  broadcast 
live  on  the  Internet  via  the 


Commission's  Internet  audio/video 
broadcast  page  at  http://www.fcc.gov/ 
realaudio.  The  en  banc  can  also  be 
heard  via  telephone,  for  a  fee,  from 
National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Users  must  have  an  account 
with  National  Narrowcast  prior  to  the  en 
banc.  Audio  and  video  tapes  of  the  en 
banc  may  be  purchased  from  Infocus, 
341  Victory  Drive,  Herndon,  Virginia 
20170,  by  calling  Infocus  at  (703)  834- 
0100  or  by  faxing  Infocus  at  (703)  834- 
0111. 

Dated:  July  6,  2000. 
John  Norton, 

Division  Chief.  Policy  and  Rules  Division, 

Cable  Services  Bureau. 

[FR  Doc.  00-17667  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 

COMMISSION 

[Report  No.  2423] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

July  7,  2000. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  by  July  28,  2000.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aifter  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  Section 
255  and  251(a)(2)  of  the 
Communications  Act  of  1934,  as 
Enacted  by  the  Telecommunications  Act 
of  1996  (WT  Docket  No.  96-198). 

Access  to  Telecommunications 
Service,  Telecommunications 
Equipment  and  Customer  Premises 
Equipment  by  Persons  with  Disabilities 

Nim[iber  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-17664  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:36  p.m.  on  Monday,  July  10,  2000, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's 
supervisory,  corporate,  and  receivership 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Ms.  Julie  L. 
Williams,  acting  in  the  place  and  stead 
of  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency),  seconded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  notice  earlier  than  July 
6,  2000,  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  bv  authority  of 
subsections  (c)(2),  "{c)(4),  {c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Govenmient  in  the  Simshine  Act"  (5 
U.S.C.  552b(c){2),  (c)(4),  (c)(6).  {c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  N.W.,  Washington,  D.C. 

Dated:  July  10.  2000. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  00-17859  Filed  7-11-00;  8:45  am] 

BILLING  CODE  6714-01-*! 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

Date  &■  Time:  Tuesday.  July  18,  2000  at 
10:00  a.m. 

Place:  999  E  Street,  N.W.,  Washington.  D.C. 

Status:  This  meeting  will  be  closed  to  the 
public. 

Items  To  Be  Discussed: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§437g,  §438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 


BILLING  CODE 


FEDERAL 


Notice  of  / 
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Date  &  Time:  Thursday,  July  20,  2000  at 
10:00  a.m. 

Place:  999  E  Street,  N.W.,  Washington,  D.C. 
(Ninth  Floor). 

Status:  This  meeting  will  be  open  to  the 
public. 

Items  To  Be  Discussed: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  2000-14:  New  York 
State  Committee  of  the  Working  Families 
Party  by  counsel,  Michael  Trister. 

Administrative  Matters. 

Person  To  Contact  for  Information:  Mr. 
Ron  Harris,  Press  Officer,  Telephone:  (202) 
694-1220. 

Mary  W.  Dove, 

Acting  Secretary. 

[FR  Doc.  00-17832  Filed  7-11-00;  10:41  am] 

BILLING  CODE  671 5-01 -M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary',  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  201104. 

Title:  Marine  Terminal  Agreement 
between  Compania  Chilena  de 
Navegacion  Interoceanica  S.A.  and  The 
City  and  County  of  San  Francisco. 

Parties:  The  City  and  Coimty  of  San 
Francisco,  Compania  Chilena  de 
Navegacion  Interoceanica  S.A. 

Synopsis:  The  agreement  provides  for 
the  non-exclusive  right  to  use  a 
municipal  pier  for  berthing,  loading  and 
discharging  cargoes.  The  agreement  runs 
through  July  31,  2005. 

Dated:  July  7,  2000. 

By  Order  of  the  Federal  Maritime 
Commission. 

Theodore  A.  Zook, 

Assistant  Secretary. 

rpR  Doc  00-17651  Filed  7-12-00;  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicant 

Notice  IS  herebv  given  that  the 
following  applicants  have  filed  with  the 
Federal  .Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 


Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Logistics  Advantage,  Inc.,  1805  South 
Ehn  Street,  Alhambra,  CA  91803, 
Officer:  Frank  Wong,  President, 
(Qualifying  Individual) 

Principal  Container  Line  Inc.,  515  N. 
Sam  Houston  Parkway  East,  Suite 
175,  Houston,  TX  77060,  Officers: 
Jerome  (Joe)  Sopher,  President, 
(Qualifying  Individual),  Noel  McEvoy, 
Director 

Cargo  Express  Northwest,  Inc.,  354  NE 
Greenwood  Ave.,  Suite  207,  Bend, 
Oregon  97701,  Officers:  Joseph  M. 
Pfender,  President,  (Qualifying 
Individual),  Robert  Pfender,  Director 

Port  of  Pahn  Cold  Storage,  1016 
demons  Street,  Suite  400,  Jupiter,  FL 
33477,  Officer:  Michael  K.  Drew, 
President,  (Qualifying  Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

International  Transport  Logistics,  Inc., 
8998-1  Blount  Island  Blvd.,  Blount 
Island  Marine  Terminal,  Jacksonville, 
FL  32226,  Officers:  Bernard  S.  Sain, 
President,  (Qualifying  Individual), 
Jason  Sain,  Vice  President 

Trans  Port  Agencies,  Inc.,  1204  Lynda 
Lane,  Warminster,  PA  18974,  Officers: 
Joseph  G.  O'Donnell,  President, 
(Qualifying  Individual),  Theresa  A. 
O'Donnell,  Exec.  Vice  President 

Air  Sea  Cargo  Network,  Inc.,  33511 
Western  Avenue,  Union  City,  CA 
94587,  Officers:  Y.  Elizabeth  Searle, 
President,  (Qualifying  Individual), 
Robert  G.  Searle,  Vice  President 

Dated:  July  7,  2000. 
Theodore  A.  Zook, 
Assistant  Secretary. 

[FR  Doc.  00-17650  Filed  7-12-00;  8:45  am] 
BILUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by  ano 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pm-suant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  fiUngs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  comphes  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  vvTvw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  7.  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Citizens  Bancshares,  Inc., 
Crawfordville,  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  sharf    t  'f  Citizens 
Bank — Wakulla,  Crawfor  ;vule,  Florida.- 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoiui  64198-0001: 

1 .  The  Jack  and  Katherine  Dickey 
Family  Limited  Partnership, 
Weatherford,  Oklahoma;  to  become  a 
bank  holding  company  by  acquiring 
59.6  percent  of  the  voting  shares  of  First 
Farm  Credit  Corporation,  Weatherford, 
Oklahoma,  and  thereby  indirectly 
acquire  Southwest  National  Bank, 
Weatherford,  Oklahoma. 

In  connection  with  this  apphcation 
Southwest  Capital,  LLC,  Weatherford, 
Oklahoma;  has  applied  to  become  a 
bank  holding  company  by  acquiring  5 
percent  of  the  voting  shares  of  The  Jack 
and  Katherine  Dickey  Family  Limited 
Partnership,  Weatherford,  Oklahoma, 
and  thereby  indirectly  acquire  First 
Farm  Credit  Corporation,  Weatherford, 
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Oklahoma,  and  Southwest  National 
Bank,  Weatherford,  Oklahoma. 
Comments  regarding  these  applications 
must  be  received  not  later  than  August 
1,2000. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Heritage  Commerce  Corp,  San  Jose, 
California;  to  merge  with  Western 
Holdings  Bancorp,  Los  Altos,  California, 
and  thereby  indirectly  acquire  Bank  of 
Los  Altos,  Los  Altos,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  7,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-17675  Filed  7-12-O0;  8:45  am] 

BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

White  House  Commission  on 
Complementary  and  Alternative 
Medicine  Policy:  Notice  of  Meeting 

Pursuant  to  section  10(dJ  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  given  of  the  first  meeting  of  the  White 
House  Commission  on  Complementary 
and  Alternative  Medicine  Policy.  The 
purpose  of  the  meeting  is  to  convene  the 
Commission  and  to  begin  receiving 
public  testimony  from  individuals  and 
organizations  interested  in  the  subject  of 
federal  policy  regarding  complementary 
and  alternative  medicine.  Comments 
received  at  the  meeting  will  be  used  by 
the  Commission  to  identify  and  frame 
the  issues  and  develop  the  agenda  for 
subsequent  meetings.  Comments  should 
focus  on  the  following  issues: 

(1)  The  education  and  training  of 
health  care  practitioners  in 
complementary  and  alternative 
medicine; 

(2)  Coordinated  research  to  increase 
knowledge  about  complementary  and 
alternative  medicine  practices  and 
products; 

(3)  The  provision  to  health  care 
professionals  of  reliable  and  useful 
information  about  complementary  and 
alternative  medicine  that  can  be  made 
readily  accessible  and  understandable  to 
the  general  public;  and 

(4)  Guidance  for  appropriate  access  to 
and  delivery  of  complementary  and 
alternative  medicine. 

Some  Commission  members  may 
participate  by  telephone  conference. 
The  meeting  is  open  to  the  public  and 
opportiuiities  for  statements  by  the 
public  will  be  provided  on  July  14,  from 
11:30  a.m.-12:30  p.m. 


Name  of  Committee:  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy. 

Dafe.July  13-14,  2000. 

Time:  July  13—2:00  p.m.-5:30  p.m. 
July  14 — 8:30  a.m.-5:00  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

Contact  Person:  Stephen  Groft, 
Pharm.  D.,  Executive  Director,  6701 
Rockledge  Drive,  Room  1010,  Bethesda, 
MD  20817-1813.  Phone:  (301)  435- 
6199,  Fax:  (301)  480-1691. 

Because  of  the  need  to  obtain  the 
views  of  the  members  as  soon  as 
possible  and  because  of  the  early 
deadline  for  the  report(s)  required  of  the 
Commission,  this  notice  is  being 
provided  at  the  earliest  possible  time. 

Supplementary  Information:  The 
President  established  the  White  House 
Conunission  on  Complementary  and 
Alternative  Medicine  Policy  on  March 
7.  2000  by  Executive  Order  13147.  The 
mission  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy  is  to 
provide  a  report,  through  the  Secretary 
of  the  Department  of  Health  and  Human 
Services,  on  legislative  and 
administrative  recommendations  for 
assuring  that  public  policy  maximizes 
the  benefits  of  complementary  and 
alternative  medicine  to  Americans. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Dr.  Stephen  C.  Groft  by 
telephone,  fax,  or  mail  as  shown  above 
as  soon  as  possible,  but  at  least  4  days 
before  the  meeting.  A  one-page 
summary  of  the  presentation  should 
accompany  any  request.  The 
chairperson  will  reserve  time  for 
presentations  by  persons  requesting  to 
speak  and  asks  that  oral  statements  be 
limited  to  five  minutes.  The  order  of 
persons  wanting  to  make  a  statement 
will  be  assigned  in  the  order  in  which 
requests  are  received. 

Individuals  unable  to  make  oral 
presentations  can  mail  their  written 
comments  to  the  staff  office  of  the 
Commission  at  least  4  business  days 
prior  to  the  meeting  for  distribution  to 
the  Commission  and  inclusion  in  the 
public  record. 

Any  person  attending  the  meeting 
who  has  not  requested  am  opportunity  to 
speak  in  advance  of  the  meeting  will  be 
allowed  to  make  a  brief  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson's  discretion. 


Due  to  time  constraints,  only  one 
representative  from  each  organization 
will  be  allowed  to  present  oral 
testimony. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  the  Commission  staff  at  the 
address  or  telephone  number  listed 
below  as  soon  as  possible. 

Dated:  luly  6,  2000. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-17695  Filed 7-12-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00148] 

Breast  &  Cervical  Cancer  Early 
Detection  Activities:  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  Breast  &  Cerviccil  Cancer 
Early  Detection  Activities.  This  program 
focuses  on  serving  women  in  the 
American  Indian/Alaska  Native 
populations. 

In  August  1994.  Congress  passed  the 
National  Breast  and  Cervical  Cancer 
Mortality  Prevention  Act  (Pub.  L.  101- 
354).  The  NBCCEDP  program  was 
established  to  eliminate  disparity  and 
provide  comprehensive  breast  and 
cervical  cancer  screening  services  for  all 
women  at  or  below  250  percent  of  the 
official  poverty  line.  The  American 
Indian/Alaska  Natives  (Al/AN)  are  the 
only  ethnic  group  specifically 
mentioned  as  a  priority  population  in 
the  law.  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
aimouncement  is  related  to  the  focus 
area  of  cancer.  For  the  conference  copy 
of  "Healthy  People",  visit  the  internet 
address  site:  <http://www.health.gov/ 
healthypeople>. 

The  purpose  of  this  announcement  is 
to  provide  Breast  and  Cervical  Cancer 
Early  Detection  Activities  reaching  the 
maximum  number  of  eligible  American 
Indian/Alaska  Native  women  possible. 
This  will  be  done  by: 
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1.  Enhancing  tribal  grantee  capacity  to 
plan,  implement,  monitor  and  evaluate 
screening,  referral  and  follow-up,  case 
management,  public  education  and 
outreach,  professional  education, 
quality  assurance,  surveillance, 
evaluation,  partnership  development 
and  community  involvement  in  their 
NBCCEDP  screening  services. 

2.  Enhancing  the  State  grantee 
capacity  to  understand  the  unique 
issues  preventing  American  Indian/ 
.Maska  Native  women  from  being 
screened  and  to  work  more  effectively  to 
reach  tribal  women  in  their  states.  In  a 
recent  meeting  at  CDC.  trivial  leaders 
urged  CDC  to  help  build  their  capacity 
for  developing,  implementing  and 
monitoring  programs  when  tribal 
expertise  in  a  given  area  was  not 

d\  ailable.  This  includes,  w^hen  possible, 
respecting  their  preference  for  technical 
assistance  to  be  provided  by  American 
Indians  for  programs  serving  American 
Indians  and  by  funding  programs 
directly  instead  of  chaimeling  funds 
through  states  for  American  Indian/ 
.•\laska  Native  programs.  See 
.Attachment  I  for  additional  background 
information. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
nonprofit  organization  with  extensive 
experience  serving  the  American 
Indian/Alaska  Natives  populations  with 
the  management  of  women  health  care 
programs,  including  Breast  and  Cervical 
Cancer  Early  Detection  Activities. 
Therefore,  eligible  organizations  should 
have  staff  in  key  positions  with 
evidence  of  5  or  more  vears  experience. 
Provide  proof  of  nonprofit  status,  see 
,\R-15  in  Attachment  II  for  additional 
detail  information.  The  eligible 
applicants  should  demonstrate  the 
followdng: 

1.  Knowledge  and  experience  in  the 
development  of  American  Indian/ 
Alaska  Native  women  health  programs: 

2  Have  members  who  are  from,  or 
have  worked  in  and  are  familiar  with, 
each  of  the  12  Indian  Health  Service 
Areas;  and 

3.  Have  extensive  knowledge  of  the 
unique  health  service  delivery-  issues  for 
American  Indian/.A.laska  Native  women 
and  have  experience  in  working  with 
IHS,  tribes,  tribal  organizations,  and 
state  staff  to  identif\-  effective  strategies 
to  deliver  culturally  competent  services 
to  this  population; 

4.  Have  a  past  historv  of  demonstrated 
success  in  planning,  implementing  and 
monitoring  health  programs  such  as: 

a.  Director  of  Health  of  the  Navajo 
Nation 

b.  Director  of  California  Indian  Health 
Board 


c.  Director  of  Oklahoma  City  Indian 
Clinic 

d.  Director  of  Inter-Tribal  Council  of 
Michigan 

e.  Advisors  to  the  Indian  Health 
Service  on  AI/AN  women's  health 
issues 

Limited  competition  is  justified  imder 
this  Program  Announcement  due  to  the 
limited  number  organizations  that  have 
expertise  serving  American  Indian/ 
Alaska  Natives  populations  with  the 
management  of  women  health  care 
programs,  including  Breast  and  Cervical 
Cancer  Early  Detection  Activities. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2000  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  30,  2000,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  vears. 

Funding  estimates  may  change.  A 
continuation  award  within  an  approved 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  not 
be  expended  to  provide  inpatient 

hospital  or  treatment  services. 
Treatment  is  defined  as  any  service 
recommended  by  a  clinician,  including 
medical  and  surgical  intervention 
provided  in  the  management  of  a 
diagnosed  condition. 

D.  Program  Requirements 

Breast  and  Cervical  Cancer  Early 
Detection  Program  activities  should 
adhere  to  current  accepted  public  health 
recommendations  by  the  U.S. 
Preventive  Ser\'ices  Task  Force,  or 
current  Division  of  Cancer  Prevention 
and  Control  (DCPC)  guidance  (See 
Attachment  Public  Law  101-354) 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  activities  under 
1.  (Recipient  .Activities),  and  CDC  shall 
be  responsible  for  conducting  activities 
under  2.  (CDC  Activities.) 

1.  Recipient  Activities 

a.  Collaborate  with  tribal  grantees  in 
the  development  of  aimual  workplans 
which  will  use  goals,  objectives, 
activities  and  time  frames  that  are 
realistic,  measurable  and  relevant  for 


reaching  American  Indian/ Alaska 
Native  women  for  screening. 

b.  Facilitate  meetings  wim  states  and 
tribes/tribal  organizations  within  those 
states  to  develop  realistic  and  culturally 
sensitive  approaches  for  screening 
women. 

c.  Conduct  culturally  effective 
Professional  education  to  National 
Breast  and  Cervical  Cancer  Early 
Detection  Program  (NBCCEDP) 
sponsored  tribes,  tribal  organizations 
and  states  working  directly  with  tribes. 

d.  Participate  in  CDC-sponsored 
annual  trainings,  meetings,  and 
conferences  for  AI/AN  grantees 
designed  to  increase  culturally 
appropriate  health  care  delivery  and 
cultioral  sensitivity  for  cooperative 
agreement  grantees. 

e.  Monitor  and  evaluate  the  program 
including  process  and  outcome 
measiu^s. 

2.  CDC  Activities 

a.  Assist  with  providing  orientation  to 
staff  on  the  imique  requirements  of  the 
NBCCEP  program  by  consultation  and 
technical  assistance  in  the  planning  and 
evaluation  or  program  activities. 

b.  Collaborate  in  the  development  of 
workshops  planning  outreach  strategies 
for  tribal  grantees  and  states  screening 
AI/AN  women. 

c.  Provide  consultation  and  technical 
assistance  on  guidance  on  NBCCEDP 
management  topics  to  be  considered  for 
technical  assistance. 

d.  Assist  in  developing  and  planning 
annual  trainings,  meetings,  and 
conferences  designed  to  increase 
culturally  appropriate  health  care 
delivery  and  cultural  sensitivity  for 
cooperative  agreement  grantees. 

E.  Application  Content 

Use  the  information  in  the  "Program 
Requirements,"  "Other  Requirements," 
and  "Evaluation  Criteria"  sections  to 
develop  the  application  content.  Yoiu' 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  (twenty)  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  unreduced  12  point  font. 

The  narrative  should  contain: 

1.  Statement  of  Need — Identify 
opportunities  for  enhancement/ 
improvement  addressing  existing  gaps 
in  the  support  of  AI/AN  BCCEDP 
activities.  Describe  the  extent  to  which 
the  proposed  activities  will  fill  existing 
gaps. 

2.  Objectives — Establish  and  submit 
short-and  long-term  objectives  for  each 
activity  proposed  in  Section  1 
(statement  of  need)  above.  Objectives 
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must  be  specific,  measurable,  attainable, 
time  phased,  and  realistic. 

3.  Operational  Plan — Submit  an 
operational  plan  that  addresses  means 
for  achieving  each  of  the  objectives 
established  in  Section  2  (objectives) 
above.  Provide  a  concise  description  of 
each  component  or  major  activity  and 
how  it  will  be  implemented.  The  plan 
must  identify  and  establish  a  time  line 
for  the  completion  of  each  component 
or  major  activity. 

4.  Evaluation  Plan — Submit  a 
quantitative  plan  for  monitoring 
progress  toward  achieving  each  of  the 
objectives  stated  in  Section  2 
(objectives)  above. 

5.  Organizational  Capacity /Program 
Management — Describe  the  capacity  of 
the  organization/group  to  perform  the 
technical  assistance  activities  relating  to 
Breast  and  Cervical  Programs.  Provide 
an  organizational  chart  and  a  curricula 
vitae(not  to  exceed  2  pages  per  person) 
for  each  member  of  the  organization  that 
will  be  providing  technical  assistance. 

6.  Budget — Submit  a  detailed  budget 
and  narrative  justification  for  the 
activities  that  is  consistent  with  the 
purpose  of  the  program  and  the 
proposed  activities. 

F.  Submission  and  Deadline 

Submit  an  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189) 
on  or  before  August  15.  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline;  The  application  will  be 
considered  as  meeting  the  deadline  if  it 
is  either: 

a.  Received  on  or  before  the  stated 
deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date. 
(Applicant  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  proof  of  timely 
mailing.) 

Late  Application;  If  the  application 
does  not  meet  the  criteria  in  l.a.  or  l.b. 
above  it  will  be  a  considered  late 
application  and  will  be  retiuned  to  the 
applicant. 

G.  Evaluation  Criteria 

The  application  will  be  evaluated 
according  to  the  following  criteria  by  an 
independent  review  group  appointed  by 
CDC. 

1.  Statement  of  Need.  The  extent  to 
which  the  applicant  identifies  specific 
opportunities  and  existing  gaps  related 
to  the  purpose  of  the  program.  (10 
points) 


2.  Objectives.  The  degree  to  which 
short-and  long-term  objectives  are 
specific,  measurable,  attciinable,  time 
phased,  and  realistic.(15  points) 

3.  Operational  Plans.  Tne  adequacy  of 
the  applicant's  plan  to  carry  out  the 
proposed  activities,  including  the  extent 
to  which  the  applicant  plans  to  work 
collaboratively  with  other  organizations 
and  individuals  who  may  have  an 
impact  on  breast  and  cervical  cancer 
prevention  and  control  objectives.  (30 
points) 

4.  Organizational  Capacity/Program 
Management.  The  extent  to  which  the 
organization  appears  to  have  the 
organizational  capacity  and  program 
management  to  develop  and  manage  the 
program.  The  extent  to  which  proposed 
staff  appear  to  be  qualified  and  possess 
capacity  to  perform  the  technical 
assistance  described.  The  extent  to 
which  staff  has  expertise  working  with 
American  Indicui/Alaska  Natives 
populations  with  the  management  of 
women  health  care  programs,  including 
Breast  and  Cervical  Cancer  Early 
Detection  Activities.  (30  points) 

5.  Evaluation  Plan.  The  extent  to 
which  the  evaluation  plan  appears 
capable  of  monitoring  progress  toward 
meeting  project  objectives.  (15  points) 

6.  Budget.  The  extent  to  which  each 
line-item  budget  and  narrative 
justification  is  reasonable  and  consistent 
with  the  purpose  and  objectives  of  the 
program.  (Not  weighted) 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of  the  following: 

1.  Annual  written  progress  report 
must  be  submitted  30  days  after  the  end 
of  each  budget  period. 

2.  Financial  status  report  (FSR)  must 
be  submitted  90  days  after  the  end  of 
each  budget  period. 

3.  Final  financial  and  performance 
reports,  must  be  submitted  90  days  after 
the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  in  the 
application  package. 


AR-9  

AR-10  

• 

AR-11  

Paperwork  Reduction  Act 

Requirements 
Smoke-Free  Workplace  Re- 
quirements 
Healthy  People  2010 
Lobbying  Restrictions 
Proof  of  Non  Profit  Status 

AR-12  

AR-15  

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317(k)(2)  of  the  Public 
Health  Service  Act  (42  U.S.C.  241(a)  and 
247b(k)(2)),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Nmnber 
for  this  program  is  93.283. 

}.  Where  To  Obtain  Additional 
Information 

To  obtain  additional  information 
contact:  Cynthia  Collins.  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Announcement  00148, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  3000.  2920 
Brandywine  Road.  Atlanta,  GA  30341, 
telephone  (770)-^88-2757.  E-mail 
address;  CCollns@CDC.GO 

See  also  the  CDC  home  page  on  the 
Internet: 
http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Annie  Voigt,  Program 
Consultant,  Section  C,  Program  Services 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  Centers  for  Disease  Control 
and  Prevention  (CDC).  4770  Buford 
Highway,  NE.,  Mailstop  K-57,  Atlanta, 
GA  30341-3724.  telephone  (770)  488- 
4707,  fax  (770)  488-3230. 

Dated:  July  7.  2000. 
Mary  Anne  Bryant, 

Acting  Director,  Procurement  and  Grants 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-17702  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  to  Develop  Core  State- 
Based  Surveillance  Model  Programs, 
RFA  OH-00-007,  and  Development  of 
New  or  Enhanced  Models  for  State- 
Based  Occupational  Surveillance.  RFA 
OH-00-008 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor\'  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Cooperative  Agreements  to 
Develop  Core  State-Based  Surveillance 
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OH-OO-008. 
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Model  Programs,  RFA  OH-00-007,  and 
Development  of  New  or  Enhanced  Models  for 
State-Based  Occupational  Surveillance,  RFA 
OH-00-008. 

Times  and  Dates:  8  a.m.-8:30  a.m.,  August 
2,  2000  (Open). 

8:30  a.m.-5  p.m.,  August  2,  2000  (Closed). 

8  a.m.-5  p.m.,  August  3,  2000  (Closed). 

Place:  Embassy  Suites,  1900  Diagonal 
Road,  Alexandria,  Virginia  22314. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  RFA-OH-00-007  and  RFA  OH- 
00-008. 

Contact  Person  for  More  Information: 
Michael  J.  Calvin,  Jr.,  Ph.D.,  Health  Science 
.Administrator,  Centers  for  Disease  Control 
and  Prevention,  National  Institute  for 
Occupational  Safety  and  Health,  1600  Clifton 
Road,  N.E.,  m/s  D30  Atlanta,  Georgia  30333. 
Telephone  404/639-3525,  e-mail 
mtg3@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertammg  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  7,  2000. 
Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  CDC. 

[FR  Doc.  00-17700  Filed  7-12-00;  8:45  am) 

BH.UNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  OOD-1360] 

Draft  Guidance  for  Industry:  Food- 
Contact  Substance  Notification 
System;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  .Substances:  Administrative." 
This  document  is  intended  to  provide 
guidance  for  industry  regarding  the 
preparation  of  premarket  notifications 
for  food-contact  substances  (FCS).  FDA 
is  providing  this  draft  guidance  as  part 


of  its  implementation  of  the  premarket 
notification  process  for  FCS  established 
by  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
DATES:  Submit  written  comments  on 
this  draft  guidance  by  September  26, 
2000  to  ensure  their  adequate 
consideration  in  the  preparation  of  the 
final  document. 

ADDRESSES:  Submit  vmtten  requests  for 
single  copies  of  the  draft  guideince 
entitled  "Preparation  of  Premarket 
Notifications  for  Food  Contact 
Substances:  .'Administrative"  to  the 
Office  of  Premarket  .Approval  (HFS- 
200).  Food  and  Drug  .-administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
The  document  may  also  be  obtained  by 
calling  the  Office  of  Premarket  Approval 
at  202-118-3080  or  by  fax  at  202-418- 
3131    See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  this  guidance 

Submit  written  comments  concerning 
this  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  fif  this  dncument- 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDAMA  (Public  Law  105-115) 
amended  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
{21  U.S.C.  348)  to  establish  a  premarket 
notification  (PMN)  process  as  the 
primary  method  for  authorizing  new 
uses  of  food  additives  that  are  FCS.  A 
"food  contact  substance"  is  defined  in 
section  409(h)(6)  of  the  act  as  "any 
substance  intended  for  use  as  a 
component  of  materials  used  in 
manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  FDA  expects  most 
new  uses  of  FCS  that  previously  would 
have  been  regulated  by  issuance  of  a 
listing  regulation  in  response  to  a  food 
additive  petition  or  would  have  been 
exempted  from  the  requirement  of  a 
regulation  under  the  threshold  of 
regulation  process  (21  CFR  170.39)  will 
be  the  subject  of  PMN's.  FDA  is 
announcing  the  availability  of  a  draft 
guidance  document  entitled 
"Preparation  of  Premarket  Notifications 
for  Food  Contact  Substances: 
Administrative."  This  document  is 


intended  to  provide  guidance  for 
industry  regarding  the  preparation  of 
premarket  notifications  for  FCS.  FDA  is 
providing  this  draft  guidance  as  part  of 
its  implementation  of  the  premarket 
notification  process  for  FCS  established 
by  FDAMA.  Elsewhere  in  this  issue  of 
the  Federal  Register  FDA  is  proposing 
regulations  necessary  to  implement  the 
notification  process  for  FCS. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  data  and  information  that  should 
be  submitted  in  a  premarket  notification 
for  the  use  of  a  PCS.  This  draft  guidance 
document  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  appbcable  statute 
and  regulations. 

This  draft  guidance  document  is  a 
level  1  guidance  under  the  agency's 
good  guidance  practices  (62  FR  8961, 
February  27,  1997). 

JII  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
draft  guidance  document  by  September 
26,  2000.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  draft  guidance. 

VI.  Electronic  Access 

The  draft  guidance  may  also  be 
accessed  on  the  Internet  site  for  the 
Center  for  Food  Safety  and  Applied 
Nutrition  at  http://www.cfsan.fda.gov. 

Dated:  lune  27,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  00-17654  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Office  of  the  Director   Notice  of 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH. 

The  entire  meeting  will  be  open  to  the 
public  as  indicated  below,  with  attendance 
limited  to  space  available.  Individuals  who 
plan  to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or  other 
reasonable  accommodations,  should  inform 
the  Contact  Person  listed  below  in  advance 
of  the  meeting.  The  meeting  will  take  place 
via  conference  call  with  the  members.  A 
speaker  phone  will  be  installed  in  the 
conference  room  for  the  public  to  listen  to 
the  discussion. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  NIH. 

Date:  July  14,  2000. 

Time:  12-1  p.m. 

Agenda:  To  discuss  and  provide  advice  on 
the  first  part  of  the  Report  from  the  Working 
Group  on  NIH  Oversight  of  Clinical  Gene 
Transfer  Research. 

Place:  National  Institutes  of  Health,  1 
Center  Drive,  Building  1,  Room  151, 
Bethesda,  Maryland  20892. 

Contact  Person:  Ms.  Janice  C.  Ramsden, 
Special  Assistant  to  the  Acting  Director,  NIH, 
National  Institutes  of  Health,  Building  1, 
Room  235.  Bethesda,  Maryland  20892, 
jr52h@nih.gov,  Telephone:  (301)  496-0959. 

This  notice  is  being  published  less  than 
fifteen  days  in  advance  of  the  meeting  due  to 
scheduling  conflicts  among  the  members. 

Dated:  July  6,  2000. 

LaVeme  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17690  Filed  7-12-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
woxild  constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
E)rug  Abuse  Special  Emphasis  Panel  "Brain 
Bank". 

Date:  July  19,  2000. 

Time:  9:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hilton  Towers,  20  W.  Baltimore 
Street,  Baltimore,  MD. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  July  5,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17691  Filed  7-12-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  August  2,  2000. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom,  MA, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clincial  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  July  5,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-17692  Filed  7-12-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b{c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Aging  Special  Emphasis  Panel. 

Date.  July  19-20,  2000. 

Time:  6:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Jeffrey  M.  Chemak,  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue  Suite  2C212.  Bethesda, 
MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  July  6,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

(FR  Doc.  00-17693  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date.  July  27-28,  2000. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  July  5,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  pf  Federal  Advisory 

Committee  Policy. 

[FR  Doc  00-17694  Filed  7-12-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUovmig 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  2,  2000. 

Time:  1:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Gerald  E.  Calderone,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm  6150,  MSC  9608, 
Bethesda,  MD  20892-9608.  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  3,  2000. 

Time:  1:00  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Gerald  E.  Calderone,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm  6150.  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Researcii 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award, 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  6,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

fFR  Doc  00-17696  Filed  7-12-00;  8:45  am] 

BILLING   CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  o*  health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidnev  Diseases    Notice 
of  Closed  Meeting 

Pvu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  ' 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-l(Ol). 

Dofe;  July  25-27,  2000. 

Time.  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
apphcations. 

Place:  Sheraton  Crystal  City,  1800  Jefferson 
Davis  Highway,  Arlington,  VA  22202 

Contact  Person:  Carolyn  Miles,  Phd, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  641,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metatxslic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology^ 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  6,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17697  Filed  7-12-00;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases    Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A/o/ne  of  Committee:  National  Institute  of 
4lbetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-4(03). 

Date:  July  14,  2000. 

Time:  3:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6707  Democracy  Boulevard, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  William  E.  Elzinga.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  647,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-8895. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-6  (02). 

Date:  July  27-28,  2000. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  651,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7798. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-D(02). 

Date;  July  31.2000. 

Time:  11:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6707  Democracy  Blvd.  2  Democracy 
Plaza,  Rm  653.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Ann  A.  Hagan,  PhD,  Chief, 
DEA,  NIDDK,  Room  653,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-8886. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  InsUtutes 
of  Health.  HHS) 


Dated:  July  6,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-17698  Filed  7-12-00;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  piu"suant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Vincent  E.  Gucci.  Jr.. 
Bemardsville,  NJ,  PRT-030012. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  two 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Paul  Labrecque,  Lincoln. 
ME.  PRT-030066. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  management  program 
of  the  Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Wayne  A.  Bliss.  Ossineke, 
MI,  PRT-030067. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

Applicant:  James  L.  Scull,  Jr..  Rapid 
City.  SD.  PRT-029977. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  service  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  VA  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 


Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  July  7,  2000. 
Kristen  Nelson. 

Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  00-17773  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-010-0777-XQ] 

Notice  of  Meeting 

agency:  Lower  Snake  River  District. 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Coimcil  will 
meet  in  Boise.  Potential  agenda  topics 
are  sage  grouse  habitat  management,  off 
highway  vehicle  use,  and  other  resource 
management  issues. 

DATES:  August  21.  2000.  The  meeting 
will  begin  at  9:00  a.m.  Public  comment 
periods  will  be  held  at  9:30  a.m.  and 
3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lower  Snake  River  District  Office. 
located  at  3948  Development  Avenue, 
Boise.  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Li)wer  Snake  River  District 
Office.  3948  Development  Avenue, 
Boise,  Idaho  83705.  208-384-3393. 

Katharine  Kitcheil, 

District  Manager. 

[FR  Doc.  00-17699  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4310-84-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Telecommunications  Facilities: 
Construction  and  Operation:  Lake 
Mead  National  Recreation  Area.  Clark 
County,  NV 

AGENCY:  Lake  Mead  National  Recreation 
Area,  NPS,  DOI. 
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action:  Public  Notice. 


SUMMARY:  Public  notice  is  hereby  given 
that  Lake  Mead  National  Recreation 
Area  has  determined  that  an  application 
by  NEXTEL  of  Nevada  to  co-locate  on  an 
existing  communications  tower  in  the 
River  Mountains  near  the  Southern 
Nevada  Water  Treatment  Plant  Surge 
Tanks  is  categorically  excluded  from  the 
requirements  of  NEPA. 
EFFECTtVE  DATE:  Comments  on  the 
proposal  will  be  accepted  on  or  before 
August  30.  2000 

ADDRESSES:  Interested  parties  should 
contact  Superintendent,  Lake  Mead 
National  Recreation  Area.  601  Nevada 
Tiighway.  Boulder  City,  Nevada  89005. 
Further  information  may  be  obtained  by 
contacting  Nancy  Hendricks  (702)  293- 
8949. 

SUPPLEMENTARY  NOTICE:  The  initial 
application  made  by  NEXTEL  of  Nevada 
requests  permission  to  Co-locate  on  the 
existing  tower  m  the  River  Mountains. 
The  Superintendent  will  consider  and 
evaluate  all  comments  received  before 
authorizing  NEXTEL  to  proceed  with 
the  permitting  process. 

Dated:  June  21,  2000. 
William  K.  Dickinson. 

Acting  Superintendent,  Lake  Mead  National 

Recreation  Area. 

|FR  Doc.  00-17777  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4310-7(>-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  731-TA-859  (Final)] 

Circular  Seamless  Stainless  Steel 
Hollow  Products  From  Japan;  Notice 
of  Commission  Determination  not  to 
Conduct  a  Portion  of  the  Hearing  in 
Camera 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Commission  determination  not 

to  close  any  part  of  the  hearing  to  the 

public. 

SUMMARY:  The  Commission  has 
determined  to  deny  the  requests  of 
respondents  to  conduct  a  portion  of  its 
hearing  in  the  above-captioned  reviews 
scheduled  for  July  12,  2000.  in  camera. 
See  Commission  rules  201.13  and 
201.36(b)(41  (19  CFR§§  201.13  and 
201.36(b)(4)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  .M,  Hughes.  Office  of  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3103, 
e-mail  hughes(a(usitc.gov.  Hearing- 
impaired  individuals  are  advised  that 


information  on  this  matter  may  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 

205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission's  policy  and  practice  is  to 
conduct  its  hearings  in  public  in  all  but 
the  most  unusual  circumstances.  See  19 
CFR  §  201.36.  The  Conunission  has 
determined  that,  in  light  of  the  nature  of 
this  investigation,  it  will  be  able  to 
assess  adequately  all  arguments  raised 
by  the  parties  without  resorting  to  the 
extraordinary  measure  of  an  in  camera 
hearing  Accordingly,  the  Commission 
has  determined  that  the  public  interest 
would  be  best  served  by  a  hearing  that 
is  entirely  open  to  the  public.  See  19 
CFR  §  201.36(c)(1). 

Authority:  This  notice  is  provided 
pursuant  to  Commission  Rule  201.35(b)  (19 
CFR  201.35(b)). 

Issued:  July  10,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-17776  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  7020-02-4J 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  soUcitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nvunber. 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  150, 
"Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  under  Section  274". 

3.  The  form  number,  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required: 


10  CFR  150.16(b).  150.17(c),  and 
150.19(c)  require  the  submission  of 
reports  following  specified  events,  such 
as  the  theft  or  unlawful  diversion  of 
licensed  radioactive  material.  The 
soim:e  material  inventory  reports 
required  under  10  CFR  150.17(b)  must 
be  submitted  annually  by  certain 
licensees. 

5.  Who  is  required  or  asked  to  report: 

Agreement  State  licensees  authorized 
to  possess  source  or  special  nuclear 
material  at  certain  types  of  facilities,  or 
at  any  one  time  and  location  in  greater 
than  specified  amoimts. 

6.  An  estimate  of  the  number  of 
responses:  12. 

7.  The  number  of  annual  respondents: 
9  Agreement  State  licensees. 

8.  The  niunber  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  35  hours. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  150 
provides  certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  and  in  offshore  waters 
over  which  NRC  regulatory  authority 
continues,  including  certain  information 
collection  requirements.  The 
information  is  needed  to  permit  NRC  to 
make  reports  to  other  governments  and 
the  International  Atomic  Energy  Agency 
in  accordance  with  international 
agreements.  The  information  is  also 
used  to  carry  out  NRC's  safeguards  and 
inspection  programs. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  ft-ee  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wvkrw.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  August 
14,  2000:  Erik  Godwin,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0032),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July,  2000. 
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For  the  Nuclear  Regulatory  Commission. 

Beth  C.  St.  Mary, 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 

rPR  nnr  00-17769  Filed  7-12-00;  8:45  am] 

BILLING  CODE  759O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


Issued  at  Rockville,  Maryland,  this  7th  day 
of  July  2000. 
G.  Paul  Bollwerk.  ID. 
Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  00-17782  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  7580-«1-P 


[Docket  No.  50-309-OLA. 
780-03-OLA] 


ASLBP  No.  co- 


Maine  Yankee  Atomic  Power 
Company;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972),  and  Sections  2.105, 
2.700.  2.702,  2.714,  2.714a,  2.717.  2.721 
of  the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Maine  Yankee  Atomic  Power  Company 
Maine  Yankee  Atomic  Power  Station 

This  Board  is  being  estabUshed 
pursuant  to  a  notice  of  consideration  of 
issuance  of  amendment  to  facility 
operating  license,  proposed  no 
significant  hazards  consideration 
determination,  and  opportunity  for  a 
hearing  published  by  the  Commission 
on  May  17.  2000,  in  the  Federal 
Register  (65  FR  31,354,  31,357).  The 
lanuary  13,  2000  license  amendment 
request  at  issue  would  add  a  license 
condition  that  requires  Maine  Yankee 
Atomic  Power  Company  to  implement 
and  maintain  in  effect  all  provisions  of 
the  License  Termination  Plan.  Two 
petitioners,  Friends  of  the  Cocist — 
Opposing  Nuclear  Pollution  and  the 
State  of  Maine,  seek  to  intervene  and 
request  a  hearing  regarding  the 
amendment  request. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Thomas  S.  Moore,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
US.  Nuclear  Regulatory  Coounission, 
Washington,  D.C.  20555 

Thomas  D.  Murphy,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555 

Dr.  Thomas  S.  Elleman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washmgton,  D.C.  20555 

All  correspondence,  dociunents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  C.FJl. 
§2.701. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  40-3453-MLA-5,  ASLBP  No 
00-781 -07 -M  LA) 

Moab  Mill  Reclamation  Trust: 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  §§  2.1201, 
2.1207,  notice  is  hereby  given  that  (1)  a 
single  member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/ or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  §  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding; 

Moab  Mill  Reclamation  Trust  Moab,  Utah 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  Part  2,  Subpart  L, 
of  the  Commission's  Regulations, 
"Informal  Hearing  Procediu-es  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  May  17,  2000 
request  for  hearing  submitted  by 
petitioner  Sarah  M.  Fields.  The  request 
was  filed  in  response  to  a  March  31, 
2000  request  from  Moab  Mill 
Reclamation  Trust  (MMRT)  to  revise 
site-reclamation  milestones  in  its  source 
material  license  for  the  Moab,  Utah 
facility.  The  notice  of  receipt  of  the 
MMR"!  request  to  revise  site-reclamation 
milestones  and  opportunity  for  hearing 
was  published  in  the  Federal  Register 
on  April  17,  2000  (65  FR  2U,490j 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  Pursuant  to  the 
provisions  of  10  CFR  §§  2.722,  2.1209, 
Administrative  Judge  Frederick  J.  Shon 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Bechhoefer  and  Shon  in 
accordance  with  10  CFR  §  2.1203.  Their 
addresses  are: 

Administrative  Judge  Charles  Bechhoefer, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 


Regulatory  Commission,  Washington,  DC 
20555-0001 
Administrative  Judge  Frederick  J.  Shon, 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555-0001 

Issued  at  Rockville,  Maryland,  this  7th  day 
of  July  2000 

G.  Paul  Bollwerk.  III. 

Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel 

[FR  Doc.  00-17781  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION  • 

[Docket  Nos.  50-272  and  50-311] 

Public  Service  Electric  and  Gas  Co.: 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (PSE&G,  or 
the  licensee)  to  withdraw  its  .November 
24,  1999.  application,  as  supplemented 
by  letter  dated  February'  10.  2000.  for 
the  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-70  and 
DPR-75  for  the  Salem  Nuclear 
Generating  Station.  Unit  Nos.  1  and  2 
(Salem),  located  in  Salem  County,  New 
Jersey. 

The  proposed  amendment  would 
have  revised  charcoal  filter  testing 
requirements  defined  in  the  Salem 
Technical  Specifications  (TSs)  for  the 
Auxiliary'  Building  Ventilation  (ABV) 
System,  the  Control  Room  Envelope  Air 
Conditioning  System  (CREACS).  and  the 
Fuel  Handling  Building  Ventilation 
(FHVj  System  to  be  consistent  with 
Generic  Letter  99-02,  "Laboratory 
Testing  of  Nuclear-Grade  .'\ctivated 
Charcoal."  dated  June  3.  1999. 

The  Commission  had  previously      ' 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  Mav  17.  2000 
(65  FR  31359)  However,  bv  letter  dated 
May  31,  2000.  the  licensee  withdrew  the 
proposed  change.  The  May  31.  2000, 
letter  also  provided  a  new  application 
for  a  license  amendment  to  change  the 
Salem  TSs  concerning  ABV.  CREACS, 
and  FHV  charcoal  filter  testing  which 
effectively  superceded  PSE&G's  original 
November  24.  1999,  request. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  24,  1999, 
supplemental  letter  dated  February  10, 
2000,  and  the  licensee's  letter  dated 
May  31,  2000,  which  withdrew  the 
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application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wrww.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  July  2000. 

For  the  Nucleeir  Regulatory  Commission. 
Robert  J.  Fretz, 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-1 7770  Filed  7-12-00;  8:45  am) 

(  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-11] 

Sacramento  Municipal  Utility  District: 
Notice  of  Issuance  of  Materials  License 
SNM-2510,  Rancho  Seco  Independent 
Spent  Fuel  Storage  Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  a  Materials  License  under  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Part  72  (10  CFR 
Part  72).  to  the  Sacramento  Municipal 
Utility  District  (SMUD),  authorizing 
receipt  and  storage  of  spent  fuel  into  an 
independent  spent  fuel  storage 
installation  (ISFSI)  located  on  site  at  its 
Rancho  Seco  Nuclear  Generating  Station 
in  Sacramento  County,  California. 

The  function  of  the  ISFSI  is  to  provide 
interim  storage  in  a  dry  cask  storage 
system  for  up  to  228.8  metric  tons  of 
uranium  contained  in  intact  and 
damaged  fuel  assemblies  and  associated 
control  components  from  the  prior 
operation  of  the  Rancho  Seco  Nuclear 
Generating  Station.  The  dr\'  cask  storage 
system  that  is  authorized  for  use  is  a 
Rancho  Seco  site-specific  model  of  the 
NUHOMS-24P  storage  system  designed 
by  Transnuclear  West  Inc.  The  license 
for  an  ISFSI  under  10  CFR  Part  72  is 
issued  for  20  years,  but  the  licensee  may 
seek  to  renew  the  license,  if  necessary, 
prior  to  its  expiration. 

The  Commission's  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
has  completed  its  environmental, 
safeguards,  and  safety  reviews  in 
support  of  issuance  of  this  license. 

Following  receipt  of  the  application 
filed  October  4.  1991,  a  "Notice  of 
Consideration  of  Issuance  of  Materials 
License  for  the  Storage  of  Spent  Fuel 
and  Opportunity  for  Hearing"  was 


published  in  the  Federal  Register  on 
January  13,  1992  (57  FR  1286).  The 
"Environmental  Assessment  (EAJ 
Related  to  the  Construction  and 
Operation  of  the  Rancho  Seco  Nuclear 
Generating  Station  Independent  Spent 
Fuel  Storage  Installation  and  Finding  of 
No  Significant  Impact,"  was  issued  and 
noticed  in  the  Federal  Register  (59  FR 
41797,  August  15,  19y4j  in  accordance 
vdth  10  CFR  Part  51.  The  scope  of  the 
EA  included  the  construction  and 
operation  of  an  ISFSI  on  the  Rancho 
Seco  Nuclear  Generating  Station  site 
including  impacts  derived  from  use  of 
the  NUHOMS-24P  storage  system. 
The  staff  has  completed  its  safety 
review  of  the  Rancho  Seco  ISFSI  site 
application  and  safety  analysis  report. 
The  NRC  stafTs  "Safety  Evaluation 
Report  for  the  Rancho  Seco  Independent 
Spent  Fuel  Storage  Installation,"  was 
issued  on  June  30,  2000.  Materials 
License  SNM-2510,  the  staff's 
Environmental  Assessment,  Safety 
Evaluation  Report,  and  other  documents 
related  to  this  action  are  available 
electronically  for  public  inspection  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
NEC/ ADAMS /index. html  (the  Public 
Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-17767  Filed  7-12-00;  8:45  am] 

BtLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-0940] 

Enforcement  Actions:  Significant 
Actions  Resolved 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  its 
intent  to  use  the  NRC  website  to 
communicate  a  consolidation  of 
enforcement  actions  and  to  discontinue 
publication  of  the  paper  document, 
NUREG-0940,  "Enforcement  Actions: 
Significant  Actions  Resolved,"  which 
contains  significant  enforcement  actions 
that  have  been  issued.  The  NRC  is 


taking  this  action  because  this  material 
is  now  available  electronically  on  the 
NRC  website.  The  Commission  is  also 
seeking  public  conmient  on  this  action. 
DATES:  The  comment  period  expires 
September  11,  2000.  Unless  the 
Commission  takes  further  action,  the 
final  edition  of  NUREG-0940  will  be  the 
edition  published  in  the  summer  of 
2000 

ADDRESSES:  Submit  wTitten  comments 
to  David  L.  Meyer,  Chief,  Rides  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m..  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Renee  Pedersen,  Senior  Enforcement 
Speciahst,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001  (301) 
415-2741,  e-mail  rmp@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

hi  1982,  the  Enforcement  Staff  of  the 
NRC's  then  Office  of  Inspection  and 
Enforcement  commenced  pubUshing 
NUREG-0940,  "Enforcement  Actions: 
Significant  Actions  Resolved."  This 
NUREG  is  a  compilation  of  the  letters. 
Notices,  and  Orders  sent  to  licensees 
with  respect  to  significant  enforcement 
actions  (also  referred  to  as  escalated 
actions)  issued  in  a  period  of  time,  most 
recently,  six  months.  The  NUREG  has 
been  published  to  assist  hcensees  in 
taking  action  to  improve  safety  by 
avoiding  future  violations  similar  to 
those  described  in  the  pubUcation.  The 
NUREG  was  also  published  to  comply 
with  Commission  direction  to  dirtribute 
a  list  of  persons  subject  to  prohibition 
orders  issued  under  the  Deliberate 
Misconduct  Rule  (January  13,  1998;  63 
FR  1890). 

NUREG-0940  is  now  published  tvrice 
a  year.  It  is  distributed  to  all  power 
reactor  site  managers,  approximately 
2500  materials  licensees,  and  all  of  the 
states.  The  latest  issue  of  NUREG-0940, 
Vol.  18,  No.  1,  pubUshed  August  1999, 
contained  a  total  of  847  printed  pages. 

The  Office  of  Enforcement  (OE)  has 
established  a  Home  page  on  the  NRC 
website  (www.nrc.gov/OE).  The  OE 
Home  page  contains  information  on  the 
OE  staff,  the  current  Enforcement 
Policy,  the  text  of  escalated  Enforcement 
Actions  issued  since  1996,  upcoming 
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predecisional  enforcement  and 
regulatory  conferences,  guidance 
documents  (e.g.,  the  Enforcement 
Manual  and  Enforcement  Guidance 
Memoranda  (EGMs)),  and  a  discussion 
of  discrimination  for  raising  safety 
concerns.  This  site  includes  links  to 
other  related  sites  and  a  search 
capability.  All  orders  that  currently 
prohibit  or  restrict  individuals  from 
employment  in  licensed  activities  are 
posted  on  the  OE  Home  page. 

The  Office  of  Enforcement  also 
publishes  an  annual  report  which 
describes  enforcement  activities 
occurring  during  each  fiscal  year.  The 
report  addresses  significant  policy 
changes,  highlights  significant 
enforcement  actions,  and  includes 
summaries  of  cases  involving  exercise  of 
discretion,  discrimination,  and  actions 
involving  individuals.  Various 
statistical  tables  and  figures  are 
included.  The  annual  report  is  also 
available  on  the  OE  Home  page. 

Discussion 

NLREG-0940  was  first  published  as  a 
paper  document,  as  this  was  the  only 
effective  way  to  communicate  with 
licensees  as  a  group  and  to  give 
widespread  circulation  to  actions  taken 
by  the  NRC  in  enforcing  regulatory 
requirements.  Now,  escalated  actions 
that  are  published  in  the  NUREG  are 
also  available  to  licensees  and  the 
public  on  the  NRC  website,  under  the 
Office  of  Enforcement  Home  page.  All 
nrders  are  published  in  the  Federal 
Register  immediately  after  issuance,  and 
are  also  available  on  the  website  after 
publication. 

Preparing  and  publishing  NUREG- 
0940  in  paper  form  is  expensive  when 
the  cost  of  paper  and  postage  are  taken 
into  account.  The  NRC  believes  that  the 
purpose  of  NUREG-0940  can  now  be 
accomplished  more  effectively  and  far 
more  efficiently  by  posting  actions 
promptly  on  the  NRC  website.  Whereas 
NUREG— 0940  is  prepared  every  six 
months,  and  the  delay  from  issuance  of 
an  action  to  publication  can  be  as  much 
as  9  months,  posting  actions  on  the 
Internet  is  immediate.  Continuing  to 
publish  material  in  paper  form  when  the 
current  information  is  immediately 
available  electronically  is  not  a 
judicious  use  of  NRC  resoiu^es. 
Providing  the  same  information  via  the 
Internet  is  a  more  effective  and  efficient 
method  of  communicating  this 
information  to  NRC  stakeholders. 

For  the  above  reasons,  the  NRC 
believes  that  publication  of  NUREG- 
0940  is  no  longer  needed.  The  next 
issue  will  contain  a  notice  that  will 
advise  recipients  that  unless  the  NRC 
receives  sufficient  public  comment  in 


support  of  continuing  this  publication, 
NRC  will  cease  publication  with  that 
issue  and  describe  where  on  the  Internet 
this  information  can  be  obtained.  The 
NRC  will  also  accept  and  consider 
comments  from  persons  who  are  not 
currently  on  the  mailing  list.  Those 
comments  should  be  submitted  as 
indicated  above. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 

R.  William  Borchardt, 

Director.  Office  of  Enforcement. 

IFR  Doc.  00-17771  Filed  7-12-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-263] 

Northern  States  Power  Co.:  Monticello 
Nuclear  Generating  Plant: 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-22,  issued 
to  Northern  States  Power  Company 
(NSP  or  the  licensee)  for  operation  of 
the  Monticello  Nuclear  Generating 
Plant,  located  in  Wright  County, 
Minnesota. 

Environmental  .Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  Chapter  6 
to  allow  use  of  generic  titles  for 
personnel  in  lieu  of  plant-specific  titles, 
update  the  TS  table  of  contents  to  reflect 
changes  due  to  the  amendment,  and 
correct  typographical  errors. 

The  proposea  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  May  4,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  provide 
clarity  to  the  TSs  and  remove  an 
unnecessary  NRC  and  licensee  burden 
with  no  increase  in  safety  when  titles 
are  changed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  changes  to  the  TSs  are 
administrative  in  nature. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 


and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  vdth 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Monticello. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  22,  2000,  the  staff  consulted 
with  the  Minnesota  State  official,  Ms.  N. 
Campbell  of  the  Department  of 
Commerce,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  May  4,  2000.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:wvirw.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  2000. 
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For  the  Nuclear  Regulatory  Commission. 
Carl  F.  Lyon, 

Project  Manager,  Section  1 .  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-17768  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Experts'  Meeting  on  High-Burnup  Fuel 
Behavior  Under  Postulated  Accident 
Conditions 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  will  hold  a  meeting  to 
further  develop  a  Phenomena 
Identification  and  Ranking  Table  (PIRT) 
for  loss  of  coolant  accidents  (LOCAs). 
.  PIRTs  have  been  used  at  NRC  since 
1988,  and  they  provide  a  structured  way 
to  obtain  a  technical  understanding  that 
is  needed  to  address  certain  issues. 
About  twenty  of  the  world's  best 
technical  experts  are  participating  in 
this  activity,  and  the  experts  represent 
a  balance  between  industry, 
universities,  foreign  researchers,  and 
regulatory  organizations.  The  current 
PIRT  activity  is  addressing  postulated 
LOCAs  for  a  BWR  and  a  PVVR. 

DATES:  July  25-27,  2000,  8:30  am-5:30 
pm. 

ADDRESSES:  Room  TlOAl  (TWFN)  of  the 
Nuclear  Regulatory  Commission,  11545 
Rockville  Pike.  Rockville.  MD. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  be  posted  on  the 
NRC  Web  site  at  w^ww. nrc.gov/RES/ 
meetings.htm  by  July  17,  2000.  The 
meeting  is  open  to  the  public.  Attendees 
will  need  to  obtain  a  visitor  badge  at  the 
TWFN  building  lobby. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ralph  Meyer,  SMS.-\B.  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness.  Office  of  Nuclear 
Regulatory  Research,  Washington,  D.C. 
20555-0001,  telephone  (301) 415-6789. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 
Farouk  Eltawila. 

Director,  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness,  Office  of  Nuclear 
Regulatory  Research. 

fpR  Doc  00-17766  Filed  7-12-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards.  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena.  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  August  8-9,  2000,  Room  T- 
2B3,  11545  Rockville  Pike,  Rockville, 
Maryland. 

Most  of  the  meeting  will  be  closed  to 
public  attendance  to  discuss  proprietary 
information  per  5  U.S.C.  552b{c)(4) 
pertinent  to  Siemens  Power 
Corporation. 

Tne  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  August  8,  2000 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

Wednesday,  August  9,  2000 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  begin  review 
of  Siemens  Power  Corporation  S- 
RELAP5  thermal-hydraulic  systems 
code.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Siemens 
Power  Corporation,  the  NRC  staff,  and 
other  interested  persons  regarding  this 
review. 

Fiuther  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral    , 
statements  and  the  time  allotted 


therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occiured. 

Dated:  July  7.  2000. 
Howard  ).  Larson, 

Acting  Associate  Director  for  Technical 

Support.  ACRS/ACNW. 

[FR  Doc.  00-17783  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  33-78721 

Revision  ot  the  Corru^'ssior.  s  Auditor 
indepenoence  Requirements 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  hearings. 

SUMMARY:  On  June  27,  2000,  the 
Securities  and  Exchange  Commission 
(the  "Commission")  approved  proposed 
rule  amendments  (the  "Proposing 
Release")  regarding  auditor 
independence  (Securities  Act  Release 
No.  33-7870).  Copies  of  the  Proposing 
Release  are  available  on  the 
Commission's  website  at  www.sec.gov. 
In  connection  with  those  proposals,  the 
Commission  aimounced  that  it  will  hold 
public  hearings.  The  purpose  of  the 
hearings  is  to  give  the  Commission  the 
benefit  of  the  views  of  interested 
members  of  the  public  regarding  the 
issues  raised  and  questions  posed  in  the 
Proposing  Release.  The  Commission  is 
announcing  that  the  initial  public 
hearing  will  be  held  on  July  26,  2000  in 
Washington,  D.C.  Additional  public 
hearings  will  be  held  in  September. 
DATES:  The  initial  public  hearing  will  be 
held  on  July  26,  2000  in  Washington, 
D.C.  Additional  public  hearings  will  be 
held  in  September.  The  following 
information  pertains  to  the  July  26th 
hearing.  The  hearing  on  July  26  will 
begin  at  9:00  a.m.  Those  who  wish  to 
testify  at  the  hearing  must  submit  a 
vmtten  request  to  the  Commission.  The 
Commission  must  receive  these  requests 
on  or  before  July  17,  2000.  Persons 
requesting  to  testify  must  also  submit 
three  copies  of  their  oral  statements  or 
a  summary  of  their  intended  testimony 
to  the  Commission.  The  Commission 
must  receive  these  submissions  on  or  ~ 
before  July  21,  2000.  Those  who  do  not 
wish  to  appear  at  the  hearings  may 


43386 


Federal  Register / Vol.  65,  No.  135 /Thursday,  July  13,  2000 /Notices 


submit  written  testimony  on  or  before 
the  end  of  the  comment  period  for  the 
Proposing  Release,  which  is  75  days 
after  publication  of  the  Proposing 
Release  in  the  Federal  Register,  for 
inclusion  in  the  public  comment  file. 
Additional  information  regarding  the 
September  hearings  will  be  forthcoming. 
ADDRESSES:  The  July  26,2000  hearing 
w  ill  be  held  in  the  William  O.  Douglas 
Room  of  the  Commission's  headquarters 
at  450  Fifth  Street.  N.W..  Washington, 
DC.  20549.  Persons  submitting  requests 
to  appear  or  written  testimony  in  lieu  of 
testifying  should  file  three  copies  of  the 
request  or  testimony  with  Jonathan  G. 
Katz,  Secretary,  Secxirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20459.  Persons 
requesting  to  appear  should  also  submit 
three  copies  of  their  oral  statement  or 
summary  of  their  testimony  to  the  same 
address.  Requests  to  appear  and  copies 
of  oral  statements  or  simmiaries  of 
intended  testimony  may  be  filed 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  The 
words  "Request  to  Testify"  should  be 
clearly  noted  on  the  subject  line  of  the 
request.  All  requests  and  other 
submissions  also  should  refer  to 
Comment  File  No.  S7-13-00.  Copies  of 
all  requests  and  other  submissions  and 
transcripts  of  the  hearings  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  at  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 
Electronically  submitted  requests  and 
other  materials  will  be  posted  on  the 
Commission's  internet  web  site 
(www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Morrissey,  Deputy  Chief  Accountant, 
or  W.  Scott  Bayless,  Associate  Chief 
Accountant,  Office  of  the  Chief 

Accountant,  at  (2021  042-4400. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Rule  Proposals 

The  public  hearings  concern  the 
Conmiissions  proposed  rule 
amendments  regarding  auditor 
independence.  As  more  fully  described 
in  the  Proposing  Release,  the  proposals 
modernize  the  Commission's 
requirements  by  providing  governing 
principles  for  determining  whether  an 
auditor  is  independent  in  light  of: 
investments  by  auditors  or  their  family 
members  in  audit  clients,  employment 
relationships  between  auditors  or  their 
family  members  and  audit  clients,  and 
the  scope  of  services  provided  by  audit 
Firms  to  their  audit  clients.  The 
proposals  would,  among  other  things, 
significantly  reduce  the  number  of  audit 
firm  employees  and  their  family 
members  whose  investments  in  audit 


clients  are  attributed  to  the  auditor. 
They  would  also  identify  certain  non- 
audit  services  that,  if  provided  to  an 
audit  client,  would  impair  an  auditor's 
independence.  The  scope  of  services 
proposals  would  not  extend  to  services 
provided  to  non-audit  clients.  The 
proposal  also  would  provide  a  limited 
exception  for  accounting  firms  that  have 
certain  quality  controls  and  satisfy  other 
conditions.  Finally,  the  proposals  would 
require  companies  to  disclose  in  their 
annual  proxy  statements  certain 
information  about,  among  other  things, 
non-audit  services  provided  by  their 
auditors  during  the  last  fiscal  year.  The 
Conmiission  will  consider  the  hearing 
record  in  connection  with  its 
rulemaking  proposals. 

II.  Procedures  for  Hearing 

After  July  17,  2000,  the  Commission 
will  publish  a  schedule  of  appearances. 
Based  on  the  number  of  requests 
received,  the  Commission  may  not  be 
able  to  accommodate  all  requests  for  the 
July  26  hearing.  It  also  may  limit  the 
time  for  formal  presentations  or  group 
presentations  into  a  series  of  panels. 
Time  will  be  reserved  for  members  of 
the  Commission  and  Conmiission  staff 
to  pose  questions  to  each  witness 
concerning  his  or  her  testimony  as  well 
as  other  matters  pertaining  to  the 
Proposing  Release.  The  Commission  has 
designated  Jonathan  G.  Katz,  Secretary 
of  the  Commission,  as  the  hearing 
officer.  As  noted,  the  Commission  will 
hold  additional  public  hearings  in 
September.  The  Commission  will  issue 
other  orders  designating  additional 
hearing  officers  as  necessary. 

Dated:  July  7,  2000. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  00-17725  Filed  7-12-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^t3013:  File  No.  SR-Amex- 
00-121 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Procedures  for  the  Review 
of  Initial  Listing  Decisions 

)uly  6.  2000. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-^  thereunder,  ^ 
notice  is  hereby  given  that  on  February 


» 15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


28,  2000,  the  American  Stock  Exchange 
LLC  (the  "Amex"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator}  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt  new  Part 
12  of  the  Amex  Company  Guide  to 
establish  procedures  for  the  review  of 
initial  listing  determinations.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Amex  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpo.se  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  establish  new 
procedures  for  the  review  of  initial 
listing  determinations.  Amex  original 
listing  criteria,  set  forth  in  Part  1  of  the 
Amex  Company  Guide,  provide 
quantitative  and  qualitative  criteria  for 
the  original  listing  of  securities  on  the 
Exchange.  Section  101  of  the  Amex 
Company  Guide  currently  provides  that 
the  approval  of  a  listing  application  is 
a  matter  soielv  within  the  discretion  of 
the  E.xchaiige.  Thus,  the  Exchange 
currently  has  the  discretion  to  list  the 
securities  of  an  applicant  that  may  not 
satisfy  each  of  the  listing  guidelines  and 
to  deny  the  listing  of  an  applicant's 
securities  that  do  satisf\-  those 
guidelines.  Furthermore,  under  the 
Exchange's  existing  procedures,  original 
listing  determinations  are  made  by 
different  entities.  The  ultimate 
discretion  to  list  applicants  that  do  not 
satisfy  each  of  the  guidelines  is  vested 
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with  the  Exchange's  Committee  on 
Securities;  '  however,  the  Amex  Staff 
generally  determines  whether  to  deny  a 
listing  or  whether  an  applicant  should 
be  considered  by  the  Committee  on 
Securities  at  all.'' 

The  Exchange  believes  that  the 
existing  process  is  not  sufficiently 
transparent  to  applicants  and  also 
operates  to  create  inefficiencies  in  the 
listing  process.  To  address  these 
concerns,  the  Exchange  proposes  to 
implement  specific  procedures 
governing  the  review  of  initial  listing 
determinations.  The  proposed  rules  are 
modeled  on  the  Nasdaq  listing 
process.  ;5 

Proposed  Part  12  codifies  the 
procedures  for  the  review  of  Amex  Staff 
listing  determinations  by  a 
subcommittee  of  the  Committee  on 
Securities  (as  defined  in  proposed 
Section  1204)  and  also  sets  forth  the 
procedures  with  respect  to  appeals  from 
the  subcommittee  to  the  Amex 
Adjudicatory  Council  (as  defined  in 
Section  1205)  or  the  Amex  Board  of 
Governors.  Under  the  proposed  rules, 
Exchange  determinations  to  limit  or 
prohibit  the  initial  listing  of  an 
applicant's  securities  will  continue  to  be 
made  by  the  Listing  Qualifications 
Department  or  the  Listing  Investigations 
Department. 

The  Exchange  will  notify  applicants 
of  a  decision  to  deny  an  application, 
citing  the  specific  quantitative  or 
qualitative  standards  in  Part  1  of  the 
Amex  Company  Guide  that  were  not 
met.  The  Exchange  will  notify  the 
applicant  that,  upon  request,  the 
applicant  will  be  provided  an 
opportunity  for  a  hearing  under  these 
procedures.  The  applicant  will  be  solely 
responsible  for  presenting  the 
argmnents  in  favor  of  listing  to  the 
subcommittee.  Presently,  such  burden 
rests  with  the  Exchange  Staff. 

An  applicant  may  request  a  written  or 
oral  hearing  within  7  days  of  the  date  of 
the  Staffs  determination  to  deny  the 
application.*'  Such  hearings  will  be 
scheduled,  to  the  extent  practicable, 
within  45  days  of  the  date  the  request 


'  The  Committee  on  Securities  is  appointed  by 
the  Amex  Board  and  consists  of  six  non-floor, 
financial  professionals  and  six  Floor  members.  Of 
the  six  non-floor  financial  professionals,  not  less 
than  three  must  be  affiliated  with  a  member 
organization. 

*  The  Committee  on  Securities  also  has  the 
discretion  to  deny  listing  to  an  applicant  which  is 
recommended  by  the  Staff 

5  See  NASD  4800  Series  Rules. 

"The  Amex  will  not  charge  a  hearing  fee  to 
appeal  the  Exchange  Staffs  listing  determination. 
Telephone  conversation  between  Michael  Cavalier, 
Associate  General  Counsel,  Amex,  and  Susie  Cho, 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  April  19,  2000. 


is  filed.  The  applicant  will  be  provided 
at  least  1 0  days  notice  of  the  hearing 
unless  the  applicant  waives  such  notice. 
Proposed  Section  1203  specifies  written 
materials  that  the  applicant  may  submit 
in  coimection  with  a  hearing. 

Proposed  Section  1204  provides  that 
all  hearings  will  be  conducted  before  a 
subcommittee  of  the  Committee  on 
Securities  ("Subcommittee")  consisting 
of  at  least  two  persons.  Following  the 
hearing,  the  Subcommittee  must  issue  a 
written  decision  ("Subcommittee 
Decision")  citing  specific  grounds  for 
the  Subcommittee's  determination.  The 
Subcommittee  will  promptly  provide  its 
decision  to  the  applicant  and  will  also 
provide  notice  that  the  applicant  may 
request  review  by  the  Adjudicatory 
Council  ^  vdthin  15  days  of  the  date  of 
the  Subcommittee  Decision.^  The 
applicant  will  also  be  notified  that  the 
Adjudicatory  Council  may  call  for 
review  of  the  Subcommittee  Decision 
within  45  days,  at  the  request  of  one  or 
more  of  the  Council's  members,  as 
provided  in  proposed  Section  1205.  The 
applicant  will  be  promptly  informed  of 
the  reasons  for  the  review.  Any  such 
review  does  not  operate  as  a  stay  of  the 
Subcommittee  Decision,  unless  the 
Adjudicatory  Council's  call  for  review 
specifies  to  the  contrary. 

The  Adjudicatory  Council  will 
consider  the  written  record  and  can 
hold  additional  hearings.  It  may  also 
recommend  that  the  Amex  Board 
consider  the  matter.  The  Adjudicatory 
Council  will  issue  a  written  decision 
that  affirms,  modifies  or  reverses  the 
Subcommittee  Decision.  The 
Adjudicatory  Council  will  set  forth 
specific  grounds  for  the  decision  and 
provide  notice  that  the  Amex  Board  may 
call  the  decision  for  review  at  any  time 
before  its  next  meeting  which  is  at  least 
15  days  after  the  decision. 

Such  review  by  the  Amex  Board  will 
be  solely  at  the  Board's  discretion. 
Governors  that  serve  on  the 
Adjudicatory  Council  will  not 
participate  in  the  Board  review. ^  If  the 
Board  conducts  a  discretionary  review, 
the  applicant  will  be  provided  with  a 
written  decision  affirming,  modifying  or 


'The  Amex  Adjudicatory  Council,  is  established 
by  the  Amex  Board  pursuant  to  Article  11,  Section 
6  of  the  Amex  Constitution.  The  Council  consists 
of  six  individuals,  all  of  whom  are  nominated  by 
the  Amex  Nominating  Committee  and  elected  by 
the  regular  and  options  principal  members  voting 
together  as  a  single  class.  Three  of  the  Council's 
members  are  Floor  Governors  and  three  are  Public 
Governors. 

*  The  Amex  will  not  charge  a  hearing  fee  to 
appeal  the  Subcommittee's  determination. 
Telephone  conversation  between  Michael  Cavalier. 
Associate  General  Counsel,  Amex,  and  Susie  Cho, 
Attorney.  Division  of  Market  Regulation 
("Division"),  Commission,  April  19,  2000. 

«  See  Proposed  Section  1 206(a). 


reversing  the  Adjudicatory  Counril's 
decision.  The  Board  may  also  rr  mand 
the  matter  to  the  Adjudicatory  Council, 
the  Committee  on  Securities,  or  the 
Amex  Staff,  with  appropriate 
instructions.  The  Board's  decision 
constitutes  final  action  of  the  Exchange 
and  will  take  immediate  effect  imless  it 
specifies  to  the  contrary.'" 

Proposed  Section  1207  describes  the 
documents  included  in  the  written 
record.  The  Exchange  will  provide  the 
applicant  with  a  hst  of  the  documents 
in  the  written  record  and  a  copy  of  any 
documents  in  the  record  that  are  not  in 
applicant's  possession  or  control,  at 
least  3  days  in  advance  of  the  deadline 
for  the  applicant's  submissions. 
Proposed  Section  1208  states  that  the 
written  record  for  the  review,  as  well  as 
any  documents  excluded  from  the 
written  record,  will  be  maintained  imtil 
the  date  upon  which  the  decision 
becomes  final,  including,  if  applicable, 
upon  conclusion  of  any  Commission  or 
federal  court  review. 

Time  is  computed  within  proposed 
Part  12  procedures  based  on  calendar 
days.  In  computing  any  period  of  time, 
the  day  of  the  act  event  or  default  from 
which  the  period  of  time  begins  is  not 
included.  "The  last  day  of  the  period  is 
included,  unless  it  is  a  Saturday, 
Sunday,  federal  holiday  or  Amex 
holiday." 

Finally,  proposed  Section  1211 
prohibits  the  Amex  Staff  or  an  applicant 
from  making  any  communication 
relevant  to  the  merits  of  a  proceeding 
with  anyone  who  is  participating  in  or 
advising  in  the  consideration  of  a  matter 
(members  of  the  Committee  on 
Securities,  the  Adjudicatory  Council, 
the  Amex  Board,  and  Amex  Staff), 
unless  the  applicant  and  the  appropriate 
Amex  Staff  have  been  provided  notice 
and  an  opportunity  to  participate  in  the 
communication.  The  Amex  represents 
that  the  purpose  of  this  limitation  is  to 
prevent  non-record  information  from 
being  considered  in  rendering  a 
decision.  The  Exchange  currently 
expects  that  Amex  Staff  generally  will 
waive  their  rights  under  this  provision 
in  the  interest  of  providing  a  non- 
adversarial  business  forum  for  listing 
decisions. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  '^  in  general  and  furthers 


>°The  Commission  notes  that  any  applicant 
aggrieved  by  a  final  action  of  the  Amex  may  apply 
for  review  to  the  Commission  in  accordance  with 
Section  19  of  the  Act. 

"  See  Proposed  Section  1210. 

"  15  U.S.C.  78f(b). 
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the  objectives  of  Section  6(b)(5)  '^  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practic4es.  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 

"lie  change. 

HI.  Date  of  Effpt  tutness  of  the 
Proposed  Rule  (  hange  and  Timing  for 
(  ommission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
ds  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-00-12  and  should  be 
submitted  by  August  3,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-17724  Filed  7-12-00;  8:45  am] 
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File  Mo   SB^BSE- 


Se It- Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange  Relating  to  Its 
Membership  and  Other  Fees,  Floor 
Operations  Fees,  and  Transaction  Fees 
Schedules 

July  b.  ZUUU. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
July  3,  2000,  the  Boston  Stock  Exchange 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 

I.  Selt-Rpsulator\  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Exchange's  Membership  and  Other  Fees, 
Floor  Operation  Fees  and  Transaction 
Fees  schedules.  The  proposed  fee 
changes  are  below.  Deletions  are  in 
brackets.  Additions  are  italicized. 


MEMBERSHP  AND  OTHER  FEES       . 
(1)  Membership 
Membership  Dues  $[600.00]  750.00  per  membership  per  quarter. 

*                                  •                                 •  *  «  '  « 

SRO  Fee $100.00  per  month. 

****** 

(2)  Electronic  File  Access  and  Processing 
[Open  Order  Match  $200.00  per  month). 

FLOOR  OPERATION  FEES 


(3)  Specialist  Trade  Processing 
Odd  Lot  Trades  [Includes  CSI  issues)  , 


$[.00]. 05  per  order  [$400  maximum  per  account]. 


TRANSACTION  FEES 
1.  Trade  Recording  and  Comparison  Charges 
All  other  executions  [excluding  automated  non-BSE  executions] 

First  2,500  trades  per  month  $.29  per  100  shares. 

Next  2,500  trades  per  month  $.25  per  100  shares. 

Next  2,500  trades  per  month  $.15  per  100  shares. 

Over  7,500  trades  per  month  $.04  per  100  shares. 

Floor  Brokered  non-BSE  executions  $.05  per  100  shares. 

"15  U.S.C.  78ftb)(5).  >«17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
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Automated  non-BSE  executions $.05  per  100  net  non-BSE  automated  shares. 

Maximum  charge  per  side  (single-sided) $50.00. 

Maximum  charge  per  side  (cross)  $25.00. 

(all  trades  accumulate  for  volume  discounts) 


II.  Self-Regulator\  Organization's 
Statement  of  (he  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  the  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Membership  and  Other  Fees,  Floor 
Operation  Fees,  and  Transaction  Fees 
schedules  to  allow  the  Exchange  to 
continue  to  charge  in  an  equitable 
manner  for  the  products  and  services  it 
offers  while  at  the  same  time  continuing 
to  provide  quality  markets  at 
competitive  prices. 

The  proposed  changes  to  the 
Membership  and  Other  Fees  schedule 
will  (1)  eliminate  the  $200  per  month 
charge  for  electronic  file  transmissions 
of  Open  Order  Match  files;  (2)  increase 
Membership  Dues  to  $750  per  quarter; 
and  (3)  implement  a  $100  per  month 
SRO  fee  for  off-floor  firms.  The  SRO  fee 
is  being  implemented  to  help  offset  the 
costs  of  providing  and  the  systems 
necessary  to  monitor  and  maintain  the 
BSE's  Execution  Quality  Program.  ^ 

The  proposed  change  to  the  Floor 
Operation  Fees  Schedule  will 
implement  a  SO. 05  per  odd  lot  trade 
(trades  of  less  than  100  shares)  fee  for 
all  specialists.  This  fee  will  be  capped 
at  S400  per  month  per  account.  The  BSE 
r  urrently  does  not  charge  a  fee  for  these 
trades.  Because  of  the  significant  growth 
in  volume  the  BSE  has  experienced 
from  odd  trading,  these  fees  will  help  to 


fund  the  necessary  additional  system 
capacity  as  this  business  continues  to 
grow. 

The  BSE  also  proposed  to  change  its 
Transaction  Fee  Schedule  to  now 
distinguish  between  BSE  and  non-BSE 
generated  transaction  fees  for  the 
purpose  of  capping  monthly-automated 
transaction  fees  at  $50,000.  Currently, 
the  BSE  accumulates  both  BSE  and  non- 
BSE  automated  transaction  fees  when 
determining  if  a  firm's  monthly- 
automated  transaction  fees  should  be 
capped  at  $50,000.  The  BSE  proposes  to 
change  the  accumulation  method  to 
acciunulate  BSE  automated  executions 
only  for  purposes  of  the  $50,000 
transaction  fee  cap.  In  addition,  for 
those  firms  that  provide  BSE  specialists 
with  the  capability  of  routing  order  flow 
to  other  exchanges  (for  example, 
through  DOT  ^  terminals)  and  that  also 
route  orders  to  the  BSE,  Trade 
Recording  and  Comparison  fees  on  net 
automated  non-BSE  share  volume  will 
not  be  charged  a  flat  rate  of  $0.05  per 
100  shares  as  opposed  to  the  sliding 
scale  rates  currently  levied  on  non-BSE 
volume.  For  example,  assume  a  finn 
that  provides  DOT  services  to  the 
trading  floor  edso  routes  business  to  the 
BSE.  Also  assume  total  volume  routed 
to  the  BSE  for  the  month  is  500,000 
shares  and  total  non-Base  volume 
executed  through  their  DOT  terminals  is 
1,000,000  shares  per  month.  Non-BSE 
shares  for  the  month  would  be  $250 
(1,000,000  non-BSE  shares  minus 
500,000  BSE  shares=500,000  net  non- 
BSE  shares  at  a  rate  of  $0.05  per  100 
shares).  However,  if  a  firm  routes  more 
volume  to  the  BSE  than  is  executed 
through  their  DOT  terminals,  no  fees 
will  be  charged  on  any  of  their 
automated  non-BSE  volume. 

The  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act,*,  in 
that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 


2  The  BSE's  Execution  Quality  Program  involves 
building,  maintaining,  and  updating  the  systems 
necessary  to  develop  and  provide  execution  quality 
statistics  to  customers  and  the  BEAM  system,  which 
provides  the  Exchange  vdth  real-time  capabilities  to 
monitor  specialist-trading  activity.  Telephone 
conversation  between  Kathy  Marshall,  Vice 
President-Finance,  BSE,  and  Karl  Vamer,  Special 
Counsel,  Commission  (July  7,  2000). 


3  tKDT  is  the  New  York  Stock  Exchange's 
("NYSE")  Designated  Order  Turnaround  System,  an 
application  that  permits  NYSE  members  to  route 
market  orders  and  day  limit  orders  on  an  automated 
basis  directly  to  the  appropriate  specialist  on  the 
NYSE  trading  floor.  See  Securities  Exchange  Act 
Release  No.  16649  (March  13, 1960)  45  FR  18541. 

*  15  U.S.C  78f(b)(5). 


securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
ComnusMiin  Action 

The  foregoing  rule  change  has  become 
effective  on  July  3,  2000,  pursuant  to 
Section  19(b)(3)  of  the  Act »  and 
subparagraph  (f)  of  Rule  19b— 4.^  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


M5  U.S.C.  78s(b)(3). 
•  17  C.F.R.  240.1 9b-4. 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
BSE-00-09  and  should  be  submitted  by 
August  3.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-17723  Filed  7-12-00;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3362] 

Cutturally  Significant  Objects  imported 
for  Exhibition  Determinations       La 
Divine  Comtesse.  Photographs  ot  the 
Countess  de  Castiglione 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructxuing  Act  of  1998  (112  Stat. 
2681,  et  seq.],  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999.  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "  'La  Divine 
Comtesse,"  Photographs  of  the  Countess 
de  Castiglione,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Metropolitan 
Museiun  of  Art.  New  York,  NY  from  on 
about  September  18,  2000  to  on  or  about 
December  31,  2000,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  thf  Federal  Re^ster. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  Manning, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 


M7  CFR  200.30-3(a)(12). 


(telephone:  202/619-5997).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street.  S.W.,  Room  700,  Washington, 
D.C.  20547-0001. 

Dated:  June  26.  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

[FR  Doc.  00-17746  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

[PuOlic  Notice  3358) 

Bureau  of  Educational  and  Cultural 
Affairs;  Program  Title:  Near  East  and 
North  Africa  Democracy  Initiative 

NoriCE   Request  for  Proposals. 
summary:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Department  of  State  announces  an  open 
competition  for  grants  under  the  Near 
East  and  North  Africa  Democracy 
Initiative.  U.S.  public  and  private  non- 
profit orgemizatipns  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  develop  and  implement  exchange 
programs  involving  participants  from 
Timisia.  Two  grant  awards  are 
anticipated,  as  outlined  below. 

PROGRAM  INFORMATION 

Overview 

The  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affairs.  U.S.  Department  of  State, 
considts  with  and  supports  American 
public  and  private  nonprofit 
organizations  in  developing  and 
implementing  multi-phased,  often 
multi-year,  exchanges  of  professionals, 
academics,  youth  leaders,  public  policy 
advocates,  etc.  These  exchanges  address 
issues  crucial  to  both  the  United  States 
and  the  foreign  coimtries  involved,  they 
represent  focused,  substantive,  and 
cooperative  interaction  among 
counterparts,  and  they  entail  both 
theoretical  and  experiential  learning  for 
all  participants.  A  primary  goal  is  the 
development  of  sustained,  international, 
institutional  and  individual  linkages.  In 
addition  to  providing  a  context  for 
professional  development  and 
collaborative,  international  problem- 
solving,  these  projects  are  intended  to 
introduce  Foreign  participants  and  their 
American  counterparts  to  one  another's 
political,  social,  and  economic 
structtu-es.  Desirable  components  of  an 
exchange  may  be  local  citizen 
involvement  and  activities  that  orient 
foreign  participants  to  American  society 
and  culture. 


The  Near  East  and  North  African 
Democracy  Initiative  is  based  on  the 
premise  that  people-to-people 
exchanges  that  focus  on  enhancing 
human  capacity  and  on  encoiuraging  and 
strengthening  democratic  initiatives 
nurtiu-e  the  social,  political,  and 
economic  development  of  society.  In 
response  to  the  aspirations  of  this 
program,  the  Office  of  Citizen 
Exchanges  soUcits  proposals  for  two 
exchange  projects  that  respond  to  the 
project  foci  and  guidelines  suggested 
below. 

1.  Citizen  Participation  and 
Advocacy:  Building  and  Strengthening 
Non-governmental  Organizations. 

Social  and  political  activism, 
encouraged,  focused,  and  channeled 
through  non-governmental 
organizations,  is  a  basic  underpinning  of 
democratic  society.  Strengthening  NGO 
advocacy  skills,  management,  grassroots 
support,  recruitment  and  motivation  of 
volunteers,  fundraising  and  financial 
management,  media  relations,  and 
networking  for  mutual  support  and 
reinforcement  encourages  democratic 
development.  Among  other  emphases, 
this  project  should  focus  on  computer 
training  and  on  developing  cooperation 
between  educators  and  NGO's  for 
community  action.  Participants  in  this 
exchange  should  be  leaders  and 
potential  leaders  (social  activists;  public 
policy  advocates,  professionals)  of 
NGO's.  It  is  essential  that  organizations 
submitting  proposals  in  this  category 
recognize  that  democratic  activism  and 
foreign  involvement  vdth  local  NGO's 
must  be  carefully  thought  out  and 
approached  with  sensitivity  and 
subtlety.  Close  consultation  with 
American  Mission  officers  is  critical. 
Grant  requests  should  not  exceed 
$125,000  ECA  anticipates  awarding  one 
grant  under  this  theme. 

2.  Developing  Leadership  for 
Democratic  Institutions. 

Political  democracy  is  characterized 
by  the  existence  of  diverse  political 
groupings,  representing  varying 
approaches  to  governing  and  service, 
from  which  an  electorate  may  choose  its 
leadership.  Such  groupings  represent 
viable  governing  potential  onlv  when, 
under  informed  and  skilled  leadership, 
they  are  organized,  more  or  less  unified 
in  perspective,  able  to  articulate  policy 
alternatives  and  to  communicate  with 
the  electorate,  capable  of  attracting 
workers  and  motivating  volunteers,  and 
able  to  raise  funds  and  manage  finances. 
The  development  of  skilled  leadership, 
upon  which  all  other  requirements 
depend,  is  the  goal  of  this  project. 
Participants  should  be  leaders  or 
potential  leaders  of  nascent  political 
parties  in  Tunisia.  Applicants  should 
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focus  on  democratic  orientation, 
development  of  the  skills  necessary  for 
successful  organizational  management 
and  leadership,  and  both  theoretical  and 
experiential  introduction  to  best 
practices  in  party  building  and 
strengthening.  Grant  requests  should  not 
exceed  $125,000.  EGA  anticipates 
awarding  one  grant  under  this  theme. 

Activities  for  the  above  projects  might 
include: 

1 .  Initial  needs  assessment/orientation 
travel  (if  necessary)  by  American 
organizers  to  develop  contacts  and 
relationships  with  both  American 
Mission  officers  and  counterpart 
organizations/individuals  in  Tunisia 

2.  A  U.S. -based  program,  including 
orientation  to  program  purposes  and  to 
U.S.  society,  discussions,  site  visits, 
limited  shadowing  or  internship 
opportunities 

3.  A  retiu-n  visit  by  selected  American 
professionals  to  collaborate  with 
participants  in  the  U.S. -based  program 
in  conducting  workshops,  seminars,  on- 
site  training,  networking 

4.  Longer,  intensive  internship  in  the 
U.S.  for  two  or  three  selected  Timisian 
participants 

The  Office  of  Gitizen  Exchanges 
encourages  applicants  to  be  creative  in 
plaiming  project  implementation. 
Activities  may  include  both  theoretical 
orientation  and  experiential, 
community-based  initiatives  designed  to 
achieve  concrete  objectives. 

Applicants  should,  in  their  proposals, 
identify  any  partner  organizations  and/ 
or  individuals  in  the  U.S.  with  which/ 
whom  they  are  proposing  to  collaborate 
and  justify  on  the  basis  of  experience, 
accomplishments,  etc. 

Selection  of  Participants 

Successful  applications  should 
include  a  description  of  an  open,  merit- 
based  participant  selection  process. 
Applicants  should  anticipate  working 
closely  with  the  Public  Affairs  Section 
of  U.S.  Embassy  in  Timis  in  selecting 
participants,  with  the  Embassy  retaining 
the  right  to  nominate  participants  and  to 
advise  the  grantee  regarding  participants 
recommended  by  other  entities. 

Public  Affairs  Section  Involvement 

The  Public  Affairs  Sections  of  the  U.S. 
Embassies  (PAS)  play  an  important  role 
in  project  implementation.  Posts 
evaluate  project  proposals,  coordinate 
planning  with  the  grantee  organization 
and  in-country  partners,  facilitate  in- 
country-  activities,  nominate  participants 
and  vet  grantee  nominations,  observe  in- 
country  activities,  debrief  participants, 
and  evaluate  project  impact.  U.S. 
iMissions  are  responsible  for  issuing 
IAP-66  forms  in  order  for  foreign 


participants  to  obtain  the  necessary  J-l 
visas  for  entry  to  the  United  States. 
They  also  serve  as  a  link  to  in-country 
partners  and  participants. 

Though  project  administration  and 
implementation  are  the  responsibility 
the  grantee,  the  grantee  is  expected  to 
inform  the  PAS  in  participating 
countries  of  its  operations  and 
procedures  and  to  coordinate  with  and 
involve  PAS  officers  in  the  development 
of  project  activities.  The  PAS  should  be 
consulted  regarding  country  priorities, 
political  and  cultvual  sensitivities, 
ciurent  security  issues,  and  related 
logistic  and  programmatic  issues. 

Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  EGA  are  granted  J-l 
Exchange  Visitor  visas  by  the  U.S. 
Embassy  in  the  sending  country.  All 
programs  must  comply  vdth  J-l  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  guidance  provided  in  the  Proposal 
Submission  histructious  (PSI)  of  the 
Solicitation  Package.  Maximum  award 
amounts  are  cited  above.  Grants 
awarded  to  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will 
not  be  considered  under  this 
competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed  the 
amoimts  cited  in  the  guidelines  above. 
There  must  be  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Proposals  should  present 
evidence  of  cost  sharing — in  cash  or  in 
kind — representing  approximately  33% 
or  more  of  the  total  cost  of  the  exchange 
project. 

Allowable  costs  include  the 
following: 

(1)  Direct  program  expenses 

(2)  Adminstrative  expenses,  including 
indirect  costs 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  writh  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  EGA  PE/G- 
00-70. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Gitizen  Exchanges,  EGA/PE/G, 


Room  224,  U.S.  Department  of  State, 
301  4th  Street,  SW.,  Washington.  DC 
20547,  attention:  Thomas  Johnston. 
Telephone  nxunber  202/260-0299  or 
202/619-5325;  fax  number  202/619- 
4350;  Internet  address  to  request  a 
Solicitation  Package, 
tjohnsto@pd.state.gov.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Thomas  Johnston  on  all 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  DowTiload  a  SoUcitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bvireau's  website:  http:// 
exchanges.state.gov/education/rfps. 
Please  read  all  information  before 
dovkmloading. 

Deadline  lor  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  D.G.  time  on  Friday, 
October  6,  2000.  Faxed  documents  vnll 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensiu-e  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Sohcitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA— 44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C-00-70,  Program 
Management,  EGA/EX/PM,  Room  336, 
301  4th  Street,  SW,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Biu-eau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

P\irsuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
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balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiu-aged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultiiral  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Biu-eau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

Tne  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  begirming  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website:  http:// 
www.  itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  by  the 
Public  Diplomacy  section  of  the  U.S. 
Mission  overseas.  Eligible  proposals 


will  be  forwarded  to  panels  of  State 
Department  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Under  Secretary 
for  Public  Diplomacy  and  Public  Affairs. 
Final  technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered,  and  all  carry  equal 
weight  in  the  proposal  evaluation. 

1.  Quality  of  the  program  idea: 
Proposals  should  be  substantive,  well 
thought  out,  focused  on  issues  of 
demonstrable  relevance  to  all  proposed 
participants,  and  responsive,  in  general, 
to  the  e.xchange  suggestions  and 
guidelines  provided  above. 

2.  Implementation  Plan  and  Ability  to 
Achieve  Objectives:  A  detailed  project 
implementation  plan  should  establish  a 
clear  and  logical  connection  between 
the  interest,  the  expertise,  and  the 
logistic  capacity  of  the  applicant  and  the 
objectives  to  be  achieved.  The  plan 
should  discuss,  in  concrete  terms,  how 
the  institution  proposes  to  achieve  the 
objectives.  Institutional  resources — 
including  personnel — assigned  to  the 
project  should  be  adequate  and 
appropriate  to  achieve  project 
objectives.  The  substance  of  workshops 
and  site  xdsits  should  be  included  as  an 
attachment,  and  the  responsibilities  of 
U.S.  participants  and  in-country 
partners  shoidd  be  clearly  described. 

3.  Institution's  Record/Ability: 
Proposals  should  include  an 
institutional  record  of  successful 
exchange  programs,  with  reference  to 
responsible  fiscal  management  and  full 
compliance  with  reporting 
requirements.  The  Bureau  will  consider 
the  demonstrated  potential  of  new 
applicants  and  will  evaluate  the 
performance  record  of  prior  recipients 
of  Bureau  grants  as  reported  by  the 
Bureau  grant  staff. 

4.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  sustained 
follow-on  activity  (building  on  the 
linkages  developed  under  the  grant  and 
the  activities  initially  funded  by  the 
grant,  after  grant  funds  have  been 
depleted),  ensuring  that  Bureau- 
supported  projects  are  not  isolated 
events. 

5.  Project  Evaluation/Monitoring: 
Proposals  should  include  a  plan  to 
monitor  and  evaluate  the  project's 
implementation,  both  as  the  activities 


unfold  and  at  the  end  of  the  program. 
Reports  should  include  both 
accomplishments  and  problems 
encountered.  A  discussion  of  survey 
methodology  or  other  disclosure/ 
measurement  techniques,  plus  a 
description  of  how  outcomes  are 
defined  in  terms  of  the  project's  original 
objectives,  is  recommended.  Successful 
applicants  will  be  expected  to  submit  a 
report  after  each  project  component  is 
concluded  or  semi-annually,  whichever 
is  less  frequent. 

6.  Impact:  Proposed  projects  should, 
through  the  establishment  of 
substantive,  sustainable  individual  and 
institutional  linkages  and  encouraging 
maximum  sharing  of  information  and 
cross-boundary  cooperation,  enhance 
mutual  understanding  among 
communities  and  societies. 

7.  Cost  Effectiveness  and  Cost 
Sharing:  Administrative  costs  should  be 
kept  low  Proposal  budgets  that  provide 
evidence  of  cost  sharing,  comprised  of 
cash  or  in-kind  contributions, 
representing  33  percent  or  more  of  the 
total  cost  of  the  exchange  will  be  given 
priority  consideration.  Cost  sharing  may 
be  derived  from  diverse  sources, 
including  private  sector  contributions 
and/or  direct  institutional  support. 

8.  Support  of  Diversity:  Proposals 
should  demonstrate  support  for  the 
Bureau's  policy  on  diversity.  Features 
relevant  to  this  policy  should  be  cited 
in  program  implementation  (selection  of 
participants,  program  venue,  and 
program  evaluation),  program  content, 
and  program  administration. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *   *   *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*  *   *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  legislation. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and  may 
not  be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute  an 
awtu'd  commitment  on  the  part  of  the 
Govermnent,  The  Bureau  reserves  the  right  to 
revise,  reduce,  or  increase  proposal  budgets 
in  accordance  with  the  needs  of  the  program 
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and  the  availability  of  funds.  Awards  made 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  June  27,  2000. 
Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-17254  Filed  7-12-00;  8:45  am] 

BILLING  CODE  4710-11-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3359) 

Bureau  of  Educational  and  Guttural 
Affairs:  A  Writer's  Perspective  on 
Contemporary  Social  issues  in  the 
United  States 

NOTICE:  Request  for  Proposals. 
summary:  The  Office  of  Citizen 
Exchanges.  Biu-eau  of  Educational  and 
Cultural  Affairs  of  the  U.S.  Department 
of  State,  announces  a  competition  for  a 
project  designed  for  Vietnam  titled  A 
Writer's  Perspective  on  Contemporary 
Social  Issues  in  the  United  States.  U.S. 
public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501  (  c  )  may  submit  proposals. 

Program  Information: 

Overview:  Within  Vietnam  there  is  a 
lack  of  understanding  of  U.S.  culture 
and  society.  This  circumstance  derives 
from  decades  of  isolation  and  often 
makes  Vietnamese  cautious  about 
cooperating  with  the  U.S.  One  of  the 
best  ways  to  promote  increased 
understanding  of  the  U.S.  is  to  enable 
Vietnamese  writers,  artists,  journalists 
.and  academics  to  meet  and  discuss  with 
American  writers  and  academic 
specialists  on  contemporary  social 
issues  and  observe  how  American  social 
critics  express  concerns  over  these 
issues. 

The  proposed  program  would  bring  a 
delegation  of  13  Vietnamese  to  the 
United  States  for  a  three-week  study 
tour.  During  the  study  tour,  members  of 
the  delegation  should  meet  with  range 
of  writers  who  write  on  social  and 
political  issues.  These  meetings  will 
explore  how  American  writers,  both 
fiction  and  nonfiction,  influence  the 
public's  perception  of  contemporary 
political  and  social  questions.  A  key 
element  of  the  project  is  how  writers 
define  their  role  as  social  and  political 
critics  and  how  the  WTitten  word  can 


play  a  role  in  framing  the  issues 
confronting  society.  Additional 
meetings  should  be  scheduled  with 
American  journalists  from  both  the  print 
and  the  electronic  media  who  write 
about  contemporary  social  issues. 
Finally,  the  study  tour  should  permit 
the  participants  to  experience  the  ethnic 
and  cultural  diversity  of  the  U.S.  It  is 
anticipated  that  the  program  will  be 
conducted  between  September  2000  and 
December  2000.  The  grant  should  be 
awarded  by  mid-July.  Applicants  should 
identify  the  local  organizations  and 
individuals  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative 
programming  and/or  contacts. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  The  total  requested 
from  the  Bureau  not  exceed  $190,000. 
Please  note:  All  funding  decisions  are 
subject  to  final  Congressional  action. 
Additional  budget  guidelines  are 
explained  in  the  Solicitation  Package. 

Allowable  costs  for  the  program 
include  the  following: 

1.  International  and  domestic  afr 
f|res;  visas;  transit  costs;  groimd 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $160/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not 
the  flat  rate.  Per  diem  rates  may  be 
accessed  at  {www.usia.gov/agency/ 
ebur-ref.html}. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
State  Department's  Language  Services 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  Bureau  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  coimtry. 
Grant  proposal  budgets  should  contain 

a  flat  $160/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 


4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  inciured  during 
international  travel. 

10.  All  Bureau-funded  delegates  will 
be  covered  under  the  terms  of  a  Bureau- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  the  Bureau  directly 
to  the  insurance  company. 

1 1 .  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/PE/C- 
00-55. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Citizen  Exchanges,  ECA/PE/C, 
Room  224,  U.S.  Department  of  State, 
301  4th  Street,  SW..  Washington,  DC 
20547,  telephone  number  202/619-5326 
and  fax  number  202/260-0440,  Internet 
address,  ctoles@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation. 

Please  specify  Biueau  Program  Officer 
Raymond  H.  Harvey  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposes.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
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with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http://e. usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiual  Affairs  by  5 
p.m.  Washington,  DC  time  on  Thursday, 
September  28,  2000.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  SoHcitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C-00-55,  Program 
Management.  ECA/EX/PM,  Room  336, 
301  4th  Street.  SW.  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Sxunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  tiie  Biueau's  authorizing 
legislation,  programs  must  maintain  a 
non-poUtical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  United  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  'in  carr\-ing  out  programs  of 
educational  and  cultiual  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 


Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

Tne  Biueau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Under  Secretary  for  Public 
Diplomacy  and  Public  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 


precision,  and  relevance  to  the  Agency 
mission. 

2.  Program  Planning/Ability  to 
Achieve  Program  Objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

3.  Multiplier  Effect/Impact  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity.  Proposals 
should  demonstrate  the  substantive 
support  of  the  Biu^au's  policy  on 
diversity.  Achievable  and  relevant 
features  should  be  cited  in  both  program 
administration  (selection  of 
participants,  program  venue,  and 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials,  and  follow-up  activities 

5.  Institutional  Capacity/Reputation/ 
Ability.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  or  project's  goal.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  USIA's 
Office  of  Contracts  The  Bureau  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  which  ensures  that  Bureau- 
supported  programs  are  not  isolated 
events. 

7.  Evaluation  Plan  Proposals  should 
provide  a  plan  for  a  thorough  and 
objective  evaluation  of  the  program/ 
project  by  the  grantee  institution. 

8.  Cost-Effectiveness/Cost  Sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessarv'  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 
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Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961.  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *   *   *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*  *  *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
fimds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procediu-es. 

Dated:  June  27.  2000. 
Evelyn  S.  Liebennan, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
tFR  Doc.  00-17255  Filed  7-12-00;  8:45  am] 

BILLING  CODE  47ia-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2000-7608] 

Chemical  Transportation  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


summary:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Environmental 
Response  will  meet  to  discuss  its 
tasking  and  current  applicable  response 
stMidards.  The  Subcommittee  is  tasked 
to  identify',  review,  and  make 
recommendations  to  the  Coast  Guard  on 


current  industry  standards  and 
guidelines  for  hazardous  material 
response  organizations  that  represent 
best  practices  for  ensuring  scife  and 
effective  emergency  response  operations 
to  marine  transportation-related 
chemical  spill  incidents.  This  meeting 
will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Thiusday,  August  3,  2000,  from  9:00  am 
to  4  pm.  The  meeting  may  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  July  31,  2000. 
Requests  to  have  a  copy  of  yoiu  material 
distributed  to  each  member  of  the 
subcommittee  should  reach  the  Coast 
Guard  on  or  before  July  30,  2000. 
ADDRESSES:  The  Subcommittee  will 
meet  m  room  6319,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Commander  Robert  F.  Corbin, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CO^^■ACT: 
Lieutenant  Susoii  kiuiii.  L.oast  Guard 
Technical  Representative  to  the 
Subcommittee,  telephone  202-267- 
0417,  or  Lieutenant  Gregory  F.  Herold, 
Deputy  Assistant  to  the  Executive 
Director  of  CTAC.  telephone  202-267- 
1217,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meetmg  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  of  the  Subcommittee  of 
the  Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Environmental 
Response  includes  the  following: 

(1)  Introduction  of  Subcommittee 
members. 

(2)  Brief  overview  of  Subconunittee 
tasking  and  desired  outcome. 

(3)  Discussion  of  current  applicable 
regulatory  requirements  and  industry  " 
best  practice  response  standards. 

(4)  Evaluation  of  the  need  to  provide 
certain  criteria  or  best  practices  to  the 
field. 

(5)  Development  of  future 
Subcommittee  activities. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  All 
attendees  at  the  meeting  are  encouraged 
to  fully  review  the  Subcommittee's  task 
statement  prior  to  the  meeting.  Copies  of 
the  Subcommittee's  task  statement  can 
be  obtained  fi-om  Lieutenant  Susan 


Klein,  telephone  202-267-0417,  or 
Lieutenant  Gregory  F.  Herold,  telephone 
202-267-1217,  fax  202-267-4570.  It  is 
also  available  from  the  CTAC  Internet 
Website  at:  ^MArw.uscg.mil/hq/g-m/ 
advisory /ctac.  At  the  discretion  of  the 
Subcommittee  Chair,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Coast  Guard 
Technical  Representative  to  the 
Subcommittee  and  submit  written 
material  on  or  before  July  31,  2000.  If 
you  would  like  a  copy  of  yoiu-  material 
distributed  to  each  member  of  the 
Subcommittee  in  advance  of  a  meeting, 
please  submit  25  copies  to  the  Coast 
Guard  Technical  Representative  to  the 
Subcommittee  no  later  than  July  30, 
2000. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
ser\'ices  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Deputy  Assistant  to  the  Executive 
Director  of  CTAC  as  soon  as  possible. 

Dated:  July  3,  2000. 
Peter  A.  Richardson, 

Acting  Director  of  Standards,  Marine  Safety 

and  Environmental  Protection. 

[FR  Doc.  00-17676  Filed  7-12-00;  8:45  am) 

BILUNG  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transpoaat'O^-  Board 
[STB  Docket  No.  MC-F-20972] 

Laidlaw  Inc    et  al.;  Control  and  Merger; 

918897  Ontario  Inc    B  R  Babcock 
Limited  BabcocK  Coac  Lines  limited, 

Lee  Line  Corp    a'^c  ..ee  "f^.a'-ie' 
Services,  inc. 

AGENCY:  Surface  Transportation  Board. 
AC110N:  Notice  Tentatively  Approving 
Finance  Application. 

SUMMARY:  In  an  application  filed  under 
49  U.S.C.  14303,  Laidlaw  hic.  (Laidlaw). 
a  noncarrier,  seeks  to  acquire  indirect 
control,  through  its  subsidiary,  Laidlaw 
Transit  Ltd.  (Transit  Ltd.),  of  918897 
Ontario  Inc.  (Babcock),  a  noncarrier,  and 
B.  R.  Babcock  Limited  (BRB),  and 
Babcock  Coach  Lines  Limited  (BCL), 
motor  passenger  carriers,  and 
subsequently  to  merge  Babcock,  BRB, 
and  BCL  into  Transit  Ltd.  Laidlaw  also 
seeks  to  acquire  indirect  control, 
through  its  subsidiary,  Laidlaw  Transit, 
Inc.  (Transit,  Inc.),  of  the  operating 
assets  of  Lee  Line  Corp.  (LLC),  a  motor 
passenger  carrier,  the  transfer  of  LLC's 
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operating  authority  to  Lee  Charter 
Services,  Inc.  (LCS),  and  the  voluntary 
surrender  of  such  authority  by  LCS. 
Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  1182.5  and  1182.8.  The  Board 
has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 

DATES:  Comments  must  be  filed  by 
August  28,  2000.  Applicants  may  file  a 
reply  by  September  11,  2000.  If  no 
comments  are  filed  by  August  28,  2000, 
this  notice  is  effective  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
uupies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20972  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants'  representative: 
Fritz  R.  Kahn,  1920  N  Street  (8th  Floor), 
N.W.,  Washington,  DC  20036-1601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  1-800- 

877-8339  1 

SUPPLEMENTARY  INFORMATION: 
Applicants  submit  that,  on  March  5, 
1999,  Transit  Ltd.  and  Brian  Babcock, 
an  individual  noncarrier  resident  in  the 
Province  of  Ontario,  Canada  and  the 
owner  of  Babcock,  entered  into  an 
agreement  whereby  all  of  the  capital 
stock  of  Babcock  was  transferred  to  an 
independent  voting  trustee  pending 
Board  approval  of  Transit  Ltd's 
acquisition  of  Babcock  and  the  merger 
of  Babcock,  BRB,  and  BCL  into  Transit 
Ltd.  Applicants  also  submit  that,  by 
agreement  dated  February  8, 1999, 
Transit,  Inc.  agreed  to  acquire  the 
operating  assets  of  LLC  for  the  piupose 
of  continuing  LLC's  charter  service 
under  Transit,  Inc's  operating  authority. 
The  February  8,  1999  agreement  also 
provides  for  the  transfer  of  LLC's 
operating  authority  to  LCS  and  the 
voluntary  surrender  of  such  authority  by 
LCS.  The  existing  shares  of  LCS  are  also 
currently  held  by  a  separate, 
independent  voting  trust. 

Laidlaw  currently  controls  motor 
passenger  carriers,  which  include 
Transit  Ltd.  (MC-102189)  and  Transit, 
Inc.  (MC-161299).  These  carriers' 
operations  in  the  United  States,  with  the 
exception  of  Greyhound  Lines,  Inc. 
(Greyhound),  are  largely  limited  to 
charter  and  special  operations. 
Greyhound  holds  federally  issued 
operating  authority  in  Docket  No.  MC- 
1515  and  provides  mainly  nationwide, 


scheduled  regular-route  operations.' 
Applicants  state  that,  although  they  do 
not  intend  to  change  the  natvu^  of  the 
acquired  companies'  operations,  the 
traveling  public  in  the  United  States  and 
Canada  will  benefit  through  applicants' 
centralized  management  functions. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  demonstrating 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(h).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges 
and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information  may  be  obtained  from 
applicants'  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at: 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1 .  The  proposed  control  and  merger  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 


>  By  letter  filed  June  13,  2000,  Laidlaw  informed 
the  Board  that,  in  prior  proceedings,  it  incorrectly 
described  Greyhound  as  a  subsidiary  of  Laidlaw 
Inc.  Laidlaw  now  states  that,  through  transactions 
effected  as  of  the  date  of  its  March  16, 1999 
acquisition  of  control  of  Greyhound,  Greyhound 
became  a  subsidiary  of  Laidlaw  Transportation. 
Inc.,  a  noncarrier  controlled  by  Laidlaw  Inc. 
Accordingly,  Laidlaw  indicates  that  Greyhound  is 
an  indirect  subsidiary  of  Laidlaw  Inc. 


3.  This  decision  will  be  effective  on 
August  28,  2000,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration— HMCE-20,  400 
Virginia  Avenue,  S.W.,  Suite  600, 
Washington,  DC  20024;  (2)  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20530; 
and  (3)  the  U.S.  Department  of 
Transportation,  Office  of  the  Genered 
Counsel,  400  7th  Street,  S.W., 
Washington,  DC  20590. 

Decided:  )uly  7,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clyburn. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-17778  Filed  7-12-00:  8:45  am] 

BtLUNG  CODE  4S15-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  21-2J,  Export 
Airworthiness  Approval  Procedures 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  21-2J, 
Export  Airworthiness  Approval 
Procedures.  Advisory  Circular  21-2J 
provides  information  and  guidance 
concerning  an  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  requirements  of 
Title  14  Code  of  Federal  Regulations, 
part  21,  Certification  Procedures  for 
Products  and  Parts,  regarding  Export 
Airworthiness  Certification  approvals. 

ADDRESSES:  Copies  of  AC  21-2]  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center.  3341  Q 
75th  Ave,  Landover,  MD  20785.  Issued 
in  Washington,  DC  on  June  27,  2000. 

Frank  P.  Paskiewicz, 

Manager.  Production  and  Airworthiness 

Certification  Division,  AlR-200. 

(FR  Doc.  00-17789  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-21] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received:  Disposition  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summarv  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary- 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  24,  2000. 

ADDRESSES:  Send  comments  on  any 

petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No._,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 

Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chene  lack  (202)  267-7271,  Forest 
Rawls  (202)  267-8033.  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1).  F'ederal  .^.viation 
Administration,  BOO  Independence 
.Avenue,  SW..  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  D.C,  on  July  10, 
2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.;  013SW 

Petitioner:  ERA  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
§29.1 

Description  of  Relief  Sought:  To  allow 
certification  as  a  Category  B  rotorcraft 
vdth  a  maximiun  weight  of  20,500 
pounds  and  10  or  more  passenger 
seats. 

DocJcet  No.;  30085 

Petitioner:  MD  Helicopters,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
§H36.105(c)(l) 

Description  of  Relief  Sought:  To  permit 
MDHI  to  use  0.9vne.  never  to  exceed, 
flyover  airspeed,  instead  of  the 
traditional  options  of  0.9Vh  (airspeed 
at  maximimi  continuous  power)  or 
0.45  Vh+65  knots,  whichever  is  less, 
for  level  flvoyer  noise  certification 
tests  of  its  Model  MD900  helicopter. 

[FR  Doc.  00-17785  Filed  7-12-00;  8:45  am) 
BILUNG  CODE  4910-1J-M 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington.  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  29f-7271.  Forest 
Rawls  (202)  267-8033,  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regidations  (14  CFR  Part  11). 

Issued  in  Washington,  DC.  on  July  10. 
2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 


DEPARTMENT  OF  TRANSPORTATION      Dispositions  of  Petitions 


Federal  Aviation  Administration 

[Summary  Notice  No  PE-200&--22; 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  dispositiuu  ufpedtions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identif\-  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  3,  2000. 


Docket  No:  29A22 

Petitioner:  Gulfstream  Aerospace 
Corporation 

Section  of  the  FAR  Affected:  14  CFR 
43.9(a)(4),  43.11(a)(3),  appendix  B  to 
part  43,  and  145.57(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Gulfstream 
qualified  technicians  and  inspection 
personnel  to  use  electronic  signatiu^s 
in  lieu  of  physical  signatures  to  satisfy 
approval  for  retum-to-service 
signature  requirements  for  the 
completions  processes  for  Gulfstream 
aircraft. 

Grant,  04/03/2000,  Exemption  No.  7163. 

Docket  No.:  28A22 

Petitioner:  Broward  Coimty,  Florida 
Public  Works  Department 

Section  of  the  FAR  Affected:  14  CFR 

137.53(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Broward  to 
conduct  aerial  applications  of 
insecticide  materials  from  a 
Beechcraft  C— 45H  aircraft 
(Registration  No.  N850BC,  Serial  No. 
51-1 184A)  without  the  aircraft  being 
equipped  with  a  device  that  is  capable 
of  jettisoning  at  least  one-half  of  the 
aircraft's  maximum  authorized  load  of 
agricultural  materials  within  45 
seconds  when  operating  over  a 
congested  area. 

Gmnt,  04/04/2000,  Exemption  No. 
64  703. 
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Docket  No.:  23869 

Petitioner:  The  Uninsured  Relative 
Workshop,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  employees, 
representatives,  jmd  other  volunteer 
experimental  test  jvunpers  under 
TURWI's  control  to  make  tandem 
parachute  jumps  while  wearing  a 
dual-harness,  dual-parachute  pack 
that  has  at  lease  one  main  parachute 
and  one  approved  auxiliary 
parachute.  That  exemption  also 
permits  pilots  in  command  of  aircraft 
involved  in  these  operations  to  allow 
■such  persons  to  make  these  parachute 
firmps. 

04/05/2000,  Exemption  No. 

Docket  Xo.:  29661 

Petitioner:  Experimental  Aircraft 
Assojciation,  Small  Aircraft 

ifacturers  Association,  and 
National  Association  of  Flight 
Instructors 

Section  of  the  FAR  Affected:  14  CFR 
91.319(a)(1)  and  (2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  members  of  the 
Experimental  Aircraft  Association,  the 
Small  Aircraft  Manufacturers 
Association,  and  the  National 
Association  of  Flight  Instructors  who 
own  certain  amateur-  and  kit-built 
aircraft  certificated  in  the 
experimental  category  to  receive 
compensation  for  the  use  of  the 
aircraft  for  the  pmpose  of  conducting 
aircraft-specific  flight  training  and 
flight  reviews  under  14  CFR  61.56. 

Grant.  04/06/2000.  Exemption  No.  7162. 

Docket  No.:  27258 

Petitioner:  Air  Methods  Corporation 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AMC  to 
operate  certain  aircraft  under  the 
provisions  of  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed. 

Grant.  04/13/2000,  Exemption  No. 
5720C. 

Docket  No.:  29940 

Petitioner:  Parker  Hannifin  Corporation 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  Parker  to  make 
its  Inspection  Procediu^s  Manual 
(IPM)  available  electronically  to  its 
supervisory  and  inspection  personnel 
rather  than  give  a  copy  to  each. 

Grant.  04/16/2000.  Exemption  No.  7185. 

Docket  No.:  27729 

Petitioner:  Skydive  Sebastian,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a) 


Description  of  Relief  Sought/ 
Disposition:  To  permit  SSI  to  allow 
nonstudent  parachutists  who  are 
foreign  nationals  to  use  parachutes 
that  do  not  meet  the  parachute 
equipment  and  packing  requirements 
of  the  Federal  Aviation  Regulations. 

Grant.  04/17/2000.  Exemption  No.  7169. 

Docket  No.:  29510 

Petitioner:  Cessna  Aircraft  Company 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cessna  to 
distribute  electronically  its  IPM  to  all 
repair  station  personnel,  rather  than 
give  a  paper  copy  of  the  IPM  to  each 
of  its  supervisory  and  inspection 
personnel. 

Grant.  04/1 7/2000,  Exemption  No.  71 70. 

Docket  No.:  27577 

Petitioner:  Aviall 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  to  maintain 
one  copy  of  its  repair  station  IPM  at 
each  facility  rather  than  give  a  copy 
of  the  IPM  to  each  of  its  supervisory 
and  inspection  persoimel. 

Grant,  04/1 7/2000,  Exemption  No. 
5940C. 

Docket  No.:  28468 

Petitioner:  Honolulu  Community 
College  Aeronautics. 

Section  of  the  FAR  Affected:  14  CFR 
65.75(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  HCC  to  use  a 
continuous  practical  examination 
program  in  which  students  undergo 
FAA  oral  and  practical  testing 
conciurent  with  HCC's  training 
program  as  an  integral  part  of  the 
education  process,  rather  than 
conducting  the  oral  and  practical  tests 
upon  students'  successful  completion 
of  the  training  program,  and  to  allow 
HCC  to  use  AERO  Testing  Board 
Members  to  administer  the 
continuous  oral  and  practical 
examinations  to  students  of  HCC's 
approved  14  CFR  part  147  program  at 
times  and  places  identified  in  HCC's 
operations  handbook. 

Grant,  04/1 7/2000,  Exemption  No. 
6764A. 

Docket  No.:  26590 

Petitioner:  Human  Flight,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Human  Flight 
employees,  representatives,  and  other 
volunteer  test  jumpers  under  Human 
Flight's  direction  and  control  and 
Human  Flight  certified  tandem 
instructors  to  continue  to  make 


tandem/parachute  jumps  while 
wearing  a  dual-harness,  dual- 
parachute  pack  having  at  least  one 
main  parachute  and  one  approved 
auxiliary  parachute  packed  in 
accordance  with  §  105.43(a),  and  to 
permit  pilots  in  command  of  aircraft 
involved  in  these  operations  to 
continue  to  allow  such  persons  to 
make  these  parachute  jumps. 

Grant.  04/1 7/2000.  Exemption  No. 
6650C. 

Docket  No.:  25060 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Section  of  the  FAR  Affected:  14  CFR 
21.197 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to 
conduct  training  of  Boeing's  pilot 
flight  crewmembers  while  operating 
under  special  flight  permits  issued  for 
the  purpose  of  production  flight 
testing. 

Grant.  04/17/2000.  Exemption  No. 
4936D. 

Docket  No.:  29948 

Petitioner:  East  Coast  Aviation  Service, 
Ltd.,  dba  Executive  Airlines 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Executive 
Airlines  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in  the 
aircraft. 

Grant.  04/19/2000,  Exemption  No.  7171. 

Docket  No.:  29984 

Petitioner:  Norman  L.  Westerbuhr  and 
Crossville  Flying  Association 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353, 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr. 
Westerbuhr  and  CFA  to  conduct  local 
sightseeing  flights  at  the  Crossville 
Memorial  Airport,  Crossville, 
Tennessee  for  an  event  on  May  27, 
2000,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  04/19/2000.  Exemption  No.  7172. 

Docket  No.:  29972 

Petitioner:  Western  North  Carolina  Air 
Museum 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  WNCAM  to 
conduct  local  sightseeing  flights  at 
Hendersonville,  North  Carolina 
airport  for  WNCAM's  Air  Fair  on  May 
6  and  7,  2000,  for  compensation  or 
hire,  without  complying  with  certain 


Federal  Register / Vol.  65.  No.  135 /Thursday,  July  13,  2000 /Notices 


43399 


anti-drug  and  alcohol  misuse 
prevention  requirements  of  part  135. 

Grant,  04/19/2000,  Exemption  No.  7173. 

Docket  No.:  29933 

Petitioner:  Air  Care,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Care  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  04' 19' 2000,  Exemption  No.  7174. 

Docket  No.:  2963A 

Pptitioner:  Petaliuna  Area  Pilots 
Association 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition .  To  permit  PAPA  to 
conduct  local  sightseeing  flights  at 
Petaluma  Municipal  Airport,  for 
PAPA'S  "Penny-A-Pound"  charitable 
event  on  Father's  Dav  weekend  in 
June  2000  and  June  2001,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention 
requirements. 

Grant,  04/19/2000,  Exemption  No. 
6981A. 

Docket  No.:  29973 

Petitioner:  Mirabella  Yachts,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 

135.143(c)(2) 

Description  of  Rehef  Sought/ 

Disposition:  To  permit  Mirabella  to 
operate  certain  aircraft  under  part  135 
vrithout  a  TS0-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  04/21/2000.  Exemption  No.  7178. 

Docket  No:  29993 

pptitioner:  Davis  Aerospace  Technical 
High  School  and  Black  Pilots  of 
America 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 

Disposition:  To  pennit  DATHS  and 
BPA  to  conduct  local  sightseeing 
flights  at  Davis  Aerospace  Technical 
High  School.  Detroit.  Michigan  for  its 
annual  open  house  on  May  21,  2000, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention 
requirements. 

Grant,  04/21/2000.  Exemption  No.  7177. 

Docket  No:  29902 

Petitioner:  Brim  Equipment  Leasing, 
Inc.,  dba  Brim  Aviation 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Descrip  tion  of  Relief  So  ugh  t/ 
Disposition :  To  permit  Brim  to 
operate  certain  aircraft  under  part  135 


without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  04/21/2000,  Exemption  No. 
7176. 

Docket  No:  29971 

Petitioner:  DeKalb  Peachtree  Airport 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  DP  A  to 
conduct  local  sightseeing  fhghts  at 
DeKalb  Peachtree  Airport  for  its  Good 
Neighbor  Day  Open  House/Airshow 
on  June  3.  2000.  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse 
prevention  requirements  of  part  135. 

Grant,  04/21/2000,  Exemption  No.  7175. 

Docket  No.:  29935 

Petitioner:  Friends  of  Allen  County 
Airport 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Rehef  Sought/ 
Disposition:  To  pennit  FACA  to 
conduct  local  sightseeing  flights  at 
Allen  County  Airport,  lola,  Kansas  for 
a  fly-in  and  open  house  on  May  6, 
2000,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  04/21/2000,  Exemption  No.  7179. 

Docket  No.:  29962 

Petitioner:  Challenged  Child,  Inc.  and 
friends 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Challenged 
Child  to  conduct  local  sightseeing 
flights  at  the  Gainesville,  Georgia 
airport  for  charitable  airlifts  on  May  6 
and  7,  2000,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  04/21/2000,  Exemption  No.  7180. 

Docket  No.:  294U 

Petitioner:  Spirit  Aviation  Incorporated 

Section  of  the  FAR  Affected:  14  CFR 
135.225(g) 

Description  of  Relief  Sought/ 
Disposition:  To  pennit  Spirit  Aviation 
to  conduct  takeoffs  in  single-pilot, 
turbine-powered  airplanes  where 
takeoff  visibility  is  one-half  of  a  mile 
down  to  1,800  feet  (ft)  runway  visual 
range  (RVR),  subject  to  certain 
conditions  and  limitations. 

Denial,  04/23/2000,  Exemption  No. 
7186. 

Docket  No.:  29942 
Petitioner:  Metro  Ambulance  Group 
Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 


Description  of  Relief  Sought/ 
Disposition:  To  pennit  MAG  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  04/25/2000.  Exemption  No.  7182. 

Docket  No.:  28148 

Petitioner:  Capital  Qty  Air  Carrier.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  to  permit  CCAC  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  04/25/2000,  Exemption  No.  7181. 

Docket  No.:  29965 

Petitioner:  Hageland  Aviation  Services, 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  pennit  HAS  to  operate 
certain  aircraft  under  part  135  without 

-^  a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant.  04/25/2000.  Exemption  No.  7183. 
Docket  No.:  30007 

Petitioner:  Charlie  Wells  Aviation 
Scholarship 

Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255.  135.353.  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  pennit  CWMAS  to 
conduct  local  sightseeing  flights  at 
Capital  Airport,  Springfield,  Illinois 
for  scholarship  fund  raising  flights  on 
April  29  and  30,  2000,  for 
compensation  or  hire,  wdthout 
compl3dng  with  certain  anti-drug  and 
alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  04/26/2000,  Exemption  No.  7184. 
Docket  No.:  29092 

Petitioner:  Pratt  &  Whitney  Engine 
Services,  Inc, 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PWES  to 
assign  IPMs  to  key  individuals  within 
departments  and  to  strategically  place 
an  adequate  niunber  of  IPMs  for 
access  by  all  employees,  in  lieu  of 
giving  a  copy  of  the  IPM  to  each  of  its 
supervisory  and  inspection  personnel. 

Grant.  04/28/2000,  Exemption  No. 
6  750 A. 

(FR  Doc.  00-17786  Filed  7-12-O0;  8:45  am] 

BILUNG  CODE  49ia-1>-M 


43400 


federal  Register/Vol.  65,  No.  135 /Thursday,  July  13,  2000/Notices 


DEPARTMENT  OF  TRANSPOR"!"ATION 

Maritime  Administration 

[Docket  Number   MARAD-2000-7620] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SPICE. 

SUMMARY:  As  authorized  by  Public  Law 
105-383.  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circiunstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Pub.L.  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  {65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
.August  14,  2000. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-7620. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Transportation,  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  Street.  SW.  Washington. 
DC  20590.  Telephone  202-366-4357. 
SUPPtEMENTARY  INFORMATION:  Title  V  of 
Pub.L   l05-.iH3  pr^.vidfr,  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 


statutes,  for  small  commercial  passenger 
vessels  (less  than  12  passengers).  This 
authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  conmients. 
Comments  should  also  state  the 
coimnenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  ofthe  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested:  Name  of 
vessel:  SPICE.  Chvner:  Tom  and  Terri 
Laird 

(2)  Size,  capacity  and  toimage  of 
vessel:  According  to  the  Applicant: 
Length  =  41.0  feet,  Breadth  =  10.2  feet, 
Depth  =  6.7  feet,  Capacity  =  6 
passengers,  Gross  tonnage  =  14,  Net 
Tonnage  =  12. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade:  According  to  the  appHcant: 
The  vessel  will  be  chartered  for 
coastwise  cruising  from  Eastport  Maine 
to  Montauk,  New  York  including  Long 
Island  Sound. 

(4)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding:  Date  of 
construction:  1954.  Place  of 
construction:  Abeking  &  Rasmussen, 
Lemwerder  Germany. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators:  According  to 
the  applicant:  There  are  numerous  small 
private  charters  operating  in  coastwise 
waters  throughout  New  England.  In 
recent  years  the  healthy  economy  and 
increased  tourism  have  created  a  market 
for  additional  vessels.  Vintage  wooden 
vessels  such  as  SPICE  are  rare  and 
particularly  sought  after. 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards: 
According  to  the  applicant:  SPICE  was 
fitted  out  in  the  US  and  has  been 
maintained  by  US  boatyards  since  she 
was  delivered  in  1954.  A  significantly 
greater  amount  of  money  has  been  spent 
in  the  US  than  in  Germany  on  the 
original  purchase,  for  example,  the 
current  annual  maintenance  costs  are 
equal  to  two  times  the  initial  purchase 
price.  She  will  continue  to  be 
maintained  by  US  yards. 


Dated:  July  10,  2000. 

By  Order  ofthe  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  00-17756  Filed  7-12-00;  8:45  am] 
BILLING  COOe  491fr-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CG  08-00-01 5] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  working 
committees  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  Houston/Galveston-area 
projects  impacting  safety  on  the 
Houston  Ship  Channel,  and  various 
other  navigation  safety  matters  in  the 
Houston/Galveston  area.  All  meetings 
will  be  open  to  the  public. 
DATES:  The  next  meeting  of  HOGANSAC 
will  be  held  on  Tuesday.  September  12, 
2000  from  10:00  a.m.  to  approximately 
12:30  p.m.  The  meeting  ofthe 
Committee's  working  groups  will  be 
held  on  Tuesday.  August  22.  2000  at 
9:00  a.m.  The  meetings  may  adjourn 
early  if  all  business  is  finished. 
Members  ofthe  public  may  present 
written  or  oral  statements  at  either 
meeting. 

ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Corps  of  Engineers  facility  in 
Galveston.  The  Corps  of  Engineers 
building  is  located  at  2000  Fort  Point 
Road.  The  working  group  meeting  will 
be  held  at  the  Houston  Port  Authority 
building,  111  East  Loop  North.  Houston, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  Gusman,  Executive 
Director  of  HOGANSAC,  telephone 
(713)  671-5199.  or  Commander  Peter 
Simons.  Executive  Secretary  of 
HOGANSAC.  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  ofthe  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the 
Committee  Sponsor  (RADM  Pluta)  (or 
the  Committee  Sponsor's 
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representative),  Executive  Director 
(CAPT  Gusman)  and  Chairman  (Tim 
Leitzell). 

(2)  Approval  of  the  May  24,  2000 
minutes. 

(3)  Status  of  dredging  projects. 

(4)  Barge  lanes. 

1 1      (5)  Facility  mooring  depths  data 
collection. 

(6)  Presentation  by  the  National 
Oceanic  and  Atmospheric 
Administration  on  an  experimental 
nowpast/forecast  system  for  Galveston 
Bay. 

(7)  New  business. 

Working  Committee  Meeting.  The 
tentative  agenda  for  the  working 
committee  meeting  includes  the 
following: 

(1)  Presentation  bv  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group 

Work  groups  were  formed  to  examine 
the  following  issues;  huxncane 
contingency  plan.  PORTS  funding/ 
TCOON  operability.  dredging  and 
related  issues,  barge  lanes,  electronic 
navigation  systems,  port  emergency 
communications  committee/internet 
site,  AtoN  knockdowns.  \TS  radio 
frequency  congestion  All  work  groups 
may  not  necessarily  report  out  at  this 
session.  Further,  work  group  reports 
may  not  necessarily  include  discussions 
on  all  issues  within  the  particular  work 
group's  area  of  responsibility.  All 
meetings  are  open  to  the  public.  Please 
note  that  the  meetings  may  adjourn 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  either  meeting. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  June  29,  2000. 
Paul ),  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
IFRDor  00-17678  Filed  7-12-00:8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

July  3,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
.Avenue.  NW  .  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  14,  2000 
to  be  assured  of  consideration. 

INTERNAL  REVENLT:  SERVICE  (IRS) 

OMB  Sumber:  1545-0046. 

Form  Number:  IRS  Form  982. 

Type  of  Review:  Extension. 

Title:  Reduction  of  Tax  Attributes  Due 
to  Discharge  of  Indebtedness  (and 
Section  1082  Basis  .Adjustment). 

Description:  Internal  Revenue  Code 
section  108  allows  taxpayers  to  exclude 
from  gross  income  amounts  attributable" 
to  discharge  of  indebtedness  in  title  11 
cases,  insolvency,  or  a  qualified  farm 
indebtedness  Code  section  1081(b) 
allows  corporations  to  exclude  from 
gross  income  amounts  attributable  to 
certain  transfers  of  property.  The  data  is 
used  to  verif\'  adjustments  to  basis  of 
property  and  reduction  of  tax  attributes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms,  Federal  Government,  State,  Local 
or  Tribal  Government, 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000, 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

5hr. 

18  min. 

Learning  about  the 

2hr. 

44  min. 

law  or  the  form. 

Preparing  and  send- 

2hr. 

22  min. 

ing  the  form  to  the 

ms. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeepmg  Burden:  10,290  hours. 

OMB  Number:  1545-0059. 

Form  Number:  IRS  Form  4137. 

Type  of  Review:  Extension. 

Title:  Social  Security  and  Medicare 
Tax  on  Um-eported  Tip  Income. 

Description:  Section  3102  requires  an 
employee  who  recenes  tips  subject  to 
Social  Security  and  Medicare  tax  to 
compute  tax  due  on  these  tips  if  the 
employee  did  not  report  them  to  his  or 
her  employer.  The  data  is  used  to  help 
verify  that  the  Social  Security  and 
Medicare  tax  on  tip  income  is  correctly 
computed. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  76,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  about  the 
law  or  the  form. 

Preparing  the  form  ... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

26  min. 
7  min. 

26  min. 
20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  101.080  hours. 

OMB  Number:  1545-0062, 

Form  Number:  IRS  Form  3903. 

7J^73e  of  Review:  Extension, 

Title:  Moving  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  217  requires  itemization  of 
various  allowable  moving  expenses. 
Form  3903  is  filed  with  Form  1040  by 
individuals  claiming  employment 
related  moves.  The  data  is  used  to  help 
verify  that  the  expenses  are  deductible 
and  that  the  deduction  is  computed 
correctly. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  678,678. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 


Recordkeeping 

Learning  about  the 
law  or  the  form. 

Preparing  the  form  ... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

33  min. 
9  min. 

13  min. 

14  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  773,693  hours. 

OMB  Number:  1545-0139, 

Form  Number:  IRS  Form  2106. 

Type  (^Review:  Revision. 

Title:  Employee  Business  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  62  allows  employees  to 
deduct  their  business  expenses  to  the 
extent  of  reimbursement  in  computing 
"Adjusted  Gross  Income".  Expenses  in 
excess  of  reimbursements  are  allowed  as 
an  itemized  deduction.  Unreimbursed 
meals  and  entertainment  are  allowed  to 
the  extent  of  50%  of  the  expense.  Form 
2106  is  used  to  figure  these  expenses. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  762,514. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  about  the 
law  or  the  form. 


2  hr,,  11  min. 
26  min. 
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Preparing  the  form  ... 

14  min. 

Copying,  assembling. 

35  min. 

and  sending  the 

form  to  the  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,189,745  hours. 

OMB  Number:  1545-0162. 

Form  Number:  IRS  Fonn  4136. 

Type  of  Review:  Extension. 

Title:  Credit  for  Federal  Tax  Paid  on 
Fuels. 

Description:  Internal  Revenue  Code 
(IRC)  section  34  allows  a  credit  for 
Federal  excise  tax  for  certain  fuel  uses. 
This  form  is  used  to  figiu-e  the  amoimt 
of  the  income  tax  credit.  The  data  is 
used  to  verify  the  validity  of  the  claim 
for  the  type  of  nontaxable  or  exempt 
use. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  619,851. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 


Recordkeeping 

16  hr.,  29  min. 

Learning  about  the 

6  min. 

law  or  the  form. 

Preparing  and  send- 

22 min. 

ing  the  form  to  the 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,618,453  hours. 

OMB  Number:  1545-0215. 

Form  Number:  IRS  Forms  5712  and 
5712-A. 

Type  of  Review:  Revision. 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936  (5712);  and  Election  and 
Verification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5) 
(5712-A). 

Description:  Domestic  corporations 
may  elect  to  be  treated  as  possessions 
corporations  on  Form  5712.  This 
election  eJlows  the  corporation  to  take 
a  tax  credit.  Possession  corporations 
may  elect  on  Form  5712-A  to  share 
their  taxable  income  with  their  affiliates 
under  Internal  Revenue  Code  section 
936(h)(5).  These  forms  are  used  by  the 
IRS  to  ascertain  corporations  are 
entitled  to  the  credit  and  if  they  may 
share  their  taxable  income  with  their 
affiliates. 

Respondents:  Business  or  other  for- 
profit,  Farms,  Federal  Government, 
State,  Local  or  Tribcd  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,600. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper: 


Form  5712 

Fomi  5712-A 

Record- 

4 hr.,  32  min. 

5  hr,  44  min. 

keeping. 

Learning 

35  min 

1  hr.,  0  min. 

about  the 

law  or  the 

form. 

Preparing  and 

42  min 

1  hr.,  8  min. 

sending  the 

form  to  the 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20,258  hours 

OMB  Number:  1545-0712. 

Form  Number:  IRS  Form  6198. 

Type  of  Review:  Extension. 

Title:  At-Risk  Limitations. 

Description:  Internal  Revenue  Code 
(IRC)  section  465  requires  taxpayers  to 
limit  their  at-risk  loss  to  the  lesser  of  the 
loss  or  their  amount  at  risk.  Form  6198 
is  used  by  taxpayers  to  determine  their 
deductible  loss  and  by  ERS  to  verify  the 
amount  deducted. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  185,167. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping 

Learning  about  the 
law  or  the  form. 

Preparing  the  form  ... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

1  hr.,  12  min. 
1  hr.,  0  min. 

1  hr..  26  min. 
20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  735,113  hours. 

OMB  Number:  1545-0770. 

Regulation  Project  Number:  FI-182- 
78NPRM. 

Type  of  Review:  Extension. 

Title:  Transfers  of  Secxirities  Under 
Certain  Agreements. 

Description:  Section  1058  of  the 
Internal  Revenue  Code  provides  tax-free 
treatment  for  transfers  of  securities 
pursuant  to  a  securities  lending 
agreement.  The  agreement  must  be  in 
writing  and  is  used  by  the  taxpayer,  in 
a  tax  audit  situation,  to  justify 
nonrecognition  treatment  of  gain  or  loss 
on  the  exchange  of  the  securities. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
11,742. 

Estimated  Burden  Hours  Per 
Respondent:  50  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
9,781hours. 


OMB  Number:  1545-1035. 

Form  Number:  IRS  Form  8611. 

Type  of  Review:  Extension. 

Title:  Recapture  of  Low-Income 
Housing  Credit. 

Description:  Internal  Revenue  Code 
(IRC)  section  42  permits  owners  of 
residential  rental  projects  providing 
low-income  housing  to  claim  a  credit 
against  their  income  tax.  If  the  property 
is  disposed  of  or  it  fails  to  meet  certain 
requirements  over  a  15-year  compliance 
period  and  a  bond  is  not  posted,  the 
owner  must  recapture  on  Form  8611 
part  of  the  credit(s)  taken  in  prior  years. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,200. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping 

Learning  about  the 
law  or  the  form. 

7hr. 
Ihr. 

40  min. 
0  min. 

Preparing  and  send- 
ing the  form  to  the 

Ihr. 

11  min. 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,855  hours. 

OMB  Number:  1545-1057. 

Form  Number:  IRS  Form  8800. 

Type  of  Review:  Extension. 

Title:  Application  for  Additional 
Extension  of  Time  to  File  U.S.  Return 
for  a  Partnership,  REMIC,  or  for  Certain 
Trusts. 

Description .  Form  8800  is  used  by 
partnerships,  real  estate  mortgage 
investment  conduits  (REMICs),  and  by 
certain  trusts  to  request  an  additional 
extension  of  time  (up  to  3  months)  to 
file  Form  1065.  Form  1041,  or  Form 
1066.  Form  8800  contains  data  needed 
by  the  IRS  tc  determine  whether  or  not 
a  taxpayer  qualifies  for  such  an 
extension. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,800  hours. 

OMB  Number:  1545-1163. 

Form  Number:  IRS  Form  8822. 

Type  of  Review:  E.xtension. 

Title:  Change  of  Address. 

Description:  Form  8822  is  used  by 
taxpayers  to  notifv  the  Internal  Revenue 
Service  that  they  have  changed  their 
home  or  business  address  or  business 
location. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
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\ot-for-prnfit  institutions.  Farms, 
Federal  Go\  emment.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
1.500.000 

Estimated  Burden  Hours  Per 
Respondent:  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
387,501  hours. 

OMB  Number:  \515-\350. 

Form  Number:  IRS  Form  9465. 

Type  of  Review:  Extension 

Title:  Installment  Agreement  Request. 

Description:  Form  9465  is  used  bv  the 
public  to  provide  identifying  account 
information  and  financial  ability  to 
enter  mto  an  installment  agreement  for 
the  payment  of  taxes.  The  form  is  used 
by  IRS  to  establish  a  payment  plan  for 
taxes  owed  to  the  Federal  Government, 
if  appropriate,  and  to  inform  taxpavers 
about  the  application  fee  and  their 
financial  responsibilities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
760.000. 

Estimated  Burden  Hours  Per 
Respondent: 


Learning  about  the 
law  or  the  form. 

Preparing  the  form  ... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

17  min. 

26  min. 
20  min. 

II 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
805,600  hours 

OMB  Number  1545-1441. 

Form  Number:  IRS  Form  2106-EZ. 

Type  of  Review:  Revision. 

Title:  Unreimbursed  Employee 
Business  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  62  allows  employees  to 
deduct  their  business  expenses  to  the 
extent  of  reimbursement  in  computing 
"Adjusted  Gross  Income"  Expenses  in 
excess  of  reimbursements  are  allowed  as 
an  itemized  deduction.  Unreimbursed 
meals  and  entertainment  are  allowed  to 
the  extent  of  50%  of  the  expense.  Form 
2106-EZ  is  used  to  figure  these 
expenses. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.337.019. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 


20  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,339,230  hours. 

OMB  Number:  1545-1442. 

Regulation  Project  Number:  PS-79-93 
Final. 

Type  of  Review:  Extension. 

Title:  Grantor  Trust  Reporting 
Requirements. 

Description:  The  information  required 
by  these  regulations  is  used  by  the 
Internal  Revenue  Service  to  ensure  that 
items  of  income,  deduction,  and  credit 
of  a  trust  treated  as  owned  bv  the 
grantor  or  another  person  are  properly 
reported. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1.840.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
920,000  hours. 

OMB  Number:  1545-1679. 

Form  Number:  IRS  Form  2031. 

Type  of  Review:  Extension. 

Title:  Revocation  of  Exemption  From 
Self-Employment  Tax  for  Use  by 
Ministers.  Members  of  Religious  Orders, 
and  Christian  Science  Practitioners. 

Description:  Form  2031  is  used  by 
certain  individuals  wishing  to  revoke 
their  election  to  be  exempt  from  social 
security  coverage  and  self-employment 
taxes. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers :  5 .  ODD . 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Learning  about  the 
law  or  the  form. 

Preparing  the  form  ... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

11  min. 

11  min. 
14  min. 

Recordkeeping  

40  min. 

Learning  about  the 
law  or  the  form. 
Preparing  the  form  ... 

12  min. 
24  min. 

Frequency  of  Response:  Other  (One- 
Time), 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,000  hours. 

Clearance  Officer:  Garrick  Shear. 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue.  NW, 
Washington.  DC  20224 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  00-17686  Filed  7-12-00;  8:45  am) 
BHXINGCOOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds— Terminations  Allstate 
Insurance  Company.  Continental 
Western  Insurance  Company. 
Dalryland  Insurance  Comp>any 
Economy  Fire  &  Casualty  Company. 
First  Excess  and  Reinsurance 
Corporation.  First  Financial  Insurance 
Company.  National  Reinsurance 
Corporation.  Navigators  Insurance 
Company.  Northbrook  Property  and 
Casualty  Insurance  Company.  Securtt> 
National  Insurance  Company  TIG 
Insurance  Company  of  Michigan.  TIG 
Premier  Insurance  Company,  TrI-State 
Insurance  Company  of  Minnesota 
Trinity  Universal  Insurance  Company 
of  Kansas.  Inc..  Risk  Capital 
Reinsurance  Company 

AGENCY;  FuianLiai  .Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  26  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  published  July  1,  1999, 
at  64  FR  35864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suret\  Bi.n.l  Hranch  at  (202)  874-6775. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Companies,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  quaUfy  as  an  acceptable 
surety  on  Fisderal  bonds  was  terminated 
effective  Jime  30,  2000. 

The  Companies  were  last  Usted  as 
acceptable  sureties  on  Federal  bonds  at 
64  FR  starting  on  page  35864,  July  1, 
1999. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  companies, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
seciure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  these 
companies.  In  addition,  bonds  that  are 
continuous  in  natxire  should  not  be 
renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.frns.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
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Printing  Office  (GPO).  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048000-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financieil  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  June  30,  2000. 
Michael  C.  Saiapka, 

Acting  Director,  Financial  Accounting  and 

Services  Division.  Financial  Management 

Service. 

[PR  Doc.  00-17685  Filed  7-12-00;  8:45  am] 

BILUNG  COO€  481(>-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds — Terminations   Credit 
General  Insurance  Company  The 
Millers  Mutual  Fire  Insurance 
Company,  ULICO  Casualty  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury 

action:  Notice, 

summary:  This  is  Supplement  No.  24  to 
tn  '  i  r 'dsury  Department  Circular  570; 
1999  Revision,  published  Jidy  1, 1999, 
at  64  FR  35864 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6696. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
riereby  given  that  the  Certificates  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Companies,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  acceptable 
sureties  on  Federal  bonds  are 
terminated  effective  immediately. 


The  Companies  were  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  64 
FR  35872,  35881  and  35891,  July  1, 
1999. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Company, 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties  in 
those  instances  where  a  significant 
amount  of  liability  remains  outstanding. 
In  addition,  bonds  that  are  continuous 
in  nature  should  be  replaced. 

The  Circular  may  be  viewed  and 
dowrdoaded  through  the  Internet  at 
http://www.fTns.treas.gov/c3570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  June  29,  2000. 
ludith  R.  Tillman, 
Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  00-17683  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds — Terminations:  Frontier 
Pacific  Insurance  Company  &  United 
Capitol  Insurance  Company 

AGENCY:  Financial  Memagement  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  23  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  published  July  1.  1999, 
at  64  FR  35864 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6850. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Companies,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  immediately. 

The  Companies  were  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  64 
FR  35876  and  35892,  respectively,  July 
1,1999. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Companies, 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties  in 
those  instances  where  a  significant 
amount  of  liabUity  remains  outstanding. 
In  addition,  bonds  that  are  continuous 
in  nature  should  be  replaced. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://w\vvv.  fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington.  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  June  29,  2000. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  00-17682  Filed  7-12-00;  8:45  am] 

BILUNG  CODE  4810-3S-4I 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Redland 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Trf^asurv 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  25  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  published  July  1,  1999, 
at  64  FR  35864. 

FOR  FURTHER  INFORMATION  CONTACT: 
^ur«'!\  H    ri.l  s^riih  n   tt  (2021  874-6779. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certiiicate  of 
Authority  issued  by  the  Treasury  to 


Redland  Insurance  Company,  of  Council 
Bluffs,  Iowa,  under  the  United  States 
Code,  Title  31,  Sections  9304-9308,  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  effective 
immediately. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  64 
FR  35886,  July  1,1999. 

With  respect  to  any  bonds  currently 
in  force  with  Redland  Insurance 
Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  be 
replaced. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
(http://www.fins.treas.gov/c570/ 


index.html).  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-00527-6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  June  30.  2000. 
ludith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  00-17684  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Expon  Admin-sfration 

15  CFR  Pa^l  ""'4 

"DocKer  No   990625176-0029-02] 

RIN  069-1-  ABBt 

Revisions  and  Clarifications  *r  *he 
Export  Administration  Regulations; 
Commerce  Control  lis* 

Correction 

In  rule  document  00-13252  beginning 
on  page  34073  in  the  issue  of  Friday, 
May  26,  2000,  make  the  following 
correction: 

PART  7^1  ;CORREC-^ED] 

1.  On  page  34075,  in  Supplement  No. 
1  to  Part  774,  in  the  third  coliunn,  in 
"note  1.",  in  the-«econd  line,  "desired" 
should  read  "designed". 

2.  On  page  34076,  in  the  same 
supplement,  in  the  second  column,  in 
paragraph  b.2.f.3.,  "+0.3"  should  read 
"±0.3". 

3.  On  the  same  page,  in  the  same 
supplement,  in  the  same  coliunn,  in 
paragraph  b.3.a.3.,  "+10"  should  read 
"±10". 

(FR  Doc.  CO-13252  Filed  7-12-00;  8:45  am] 

BILLING  CODE  1505-01-0 


DEF-  =  ''MEMTOFTRANSPORTA'^!ON 
Federal  Aviation  Administratcn 
14C^R  Part  39 

[Docket  No.  2000-NM-208  AD   a-^-PPdr^e- 
39-1 1 801 ;  AD  2000-1 3-02] 

RIN2120   A  A"?  J 

Airworlhiness  Directives.  Empresa 
Brasileira  de  Aeronautica  S  A 
(EMBRAERt  Model  EMB-135and 
EMS    MS  Series  Airplanes 

Correction 

In  rule  document  00-16110  beginning 
on  page  39541  in  the  issue  of  Tuesday, 
June  27,  2000,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  39543,  in  the  first  column,  in 
paragraph  (b),  the  lines  between 
"Assisted  Start:"  and  "APU  bleed  start:" 
are  corrected  to  read  as  follows: 

Crossbleed  Start: 

N2  (operating  en-        ABOVE  80% 

gine). 

Crossbleed  AUTO  OR  OPEN 

Engine  Bleed  (op-       OPEN 

erating  engine). 
Start/Stop  Selector     START,  THEN  RUN 
Engine  Indication       MONITOR 

Check  ITT  and  N2  rising.  Observe  limits. 
Check  ignition  and  fuel  flow  indication  at 
10%  N2. 

APU  bleed  start: 

***** 

[FR  Doc.  CO-16110  Filed  7-12-00;  8:45  am) 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
UCFR  Part  71 

"A'Tsoace  Docket  No   00-  ACE-7] 

Amendment  to  Class  E  Airspace 
Hampton,  lA 

Correction 

In  rule  document  00-12821,  in  the 
issue  of  Friday.  June  16,  2000,  on  page 
37833,  in  the  third  column,  the  phrase 
"ACE  AI  E5  Hampton.  lA  [Revised]" 
should  read  "ACE  LA  E5  Hampton   I A 
[Revised]". 

[FR  Doc.  CO-12821  Filed  7-12-00;  8:45  am] 
BILUNG  CODE  1505^1-0 

DEPARTMENT  OF  TRANSPORTA'^iON 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No   00   ASO-24] 

Proposed  Establishment  of  Class  D 
Airspace;  Oak  Grove   NC 

Corrvction 

In  proposed  rule  document  00-15944 
beginning  on  page  39111  in  the  issue  of 
Friday,  June  23,  2000  make  the 
following  correction: 

On  page  39111,  in  the  first  column, 
under  the  heading  DATES:  ,  "June  24, 
2000"  should  read  "July  24,  2000  ". 

[FR  Doc.  CO-15944  Filed  7-12-00;  8:45  am] 
BILUNG  CODE  1505-01-0 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  917.  925,  930,  931,  932, 
933.  956.  and  960 

[No.  2000-23] 

RIN  3069-AB01 

Capital  Requirements  for  Federal 
Home  Loan  Banks 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  proposes  to 
amend  its  regulations  to  implement  a 
new  capital  structure  for  the  Federal 
Home  Loan  Banks  (Banks),  as  is 
required  by  the  Gramm-Leach-Bliley 
Act.  The  proposed  rule  would  establish 
risk-based,  leverage,  and  operations 
capital  requirements  for  the  Banks.  It 
also  addresses  the  different  classes  of 
stock  that  a  Bank  may  issue,  the  rights 
and  preferences  that  may  be  associated 
with  each  class  of  stock,  and  the  capital 
plans  that  each  Bank  must  submit  for 
Finance  Board  approval. 
DATES:  The  Finance  Board  will  accept 
written  comments  on  the  proposed  rule 
that  are  received  on  or  before  October 
11, 2000 

ADDRESSES:  Send  comments  to:  Elaine 
L.  Baxer,  Secretary  to  the  Board,  at  the 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 
Comments  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  BuLhwell.  Director  and  Chief 
Economist,  (202)  408-2821:  Scott  L. 
Smith,  Deputy  Director,  (202)  408-2991; 
Ellen  Hancock,  Senior  Financial 
Analyst,  (202)  408-2906;  or  Christina 
Miuadian,  Senior  Financial  Analyst, 
(202)  408-2584:  or  JuUe  Paller,  Senior 
Financial  Analyst.  (202)  408-2842, 
Office  of  Policy,  Research  and  Analysis; 
or  Deborah  F.  Silberman,  General 
Counsel,  (202)  408-2570;  Neil  R. 
Crowley,  Deputy  General  Counsel,  (202) 
408-2990;  or  Thomas  E.  Joseph, 
Attorney-Advisor,  (202)  408-2512, 
Office  of  General  Counsel.  Federal 
Housing  Finance  Board,  1777  F  Street, 
N  W    Washington.  DC.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  The  Bank  System 

The  twelve  Banks  are 
instrumentalities  of  the  United  States 
organized  under  the  authority  of  the 
Federal  Home  Loan  Bank  Act  (Bank 
Act).  12  U.S.C.  1423.  1432(a).  as 
amended.  The  Banks  are  a  "government 


sponsored  enterprise"  (GSE),  i.e.,  a 
federally  chartered  but  privately  owned 
institution  created  by  Congress  to  serve 
a  public  purpose.  The  purpose  of  the 
Bank  System  is  to  support  the  financing 
of  housing  and  community  lending.  See 
12  U.S.C.  1422a(a)(3)(B)(ii),  1430(i), 
(j)(10)  (1994).  As  with  other  GSEs, 
Congress  has  granted  the  Banks  certain 
benefits,  including  an  exemption  from 
registration  of  their  secxmties  under 
federal  securities  laws,  an  exemption 
from  state  and  local  corporate  taxation, 
and  an  ability  to  sell  debt  obligations  (at 
the  discretion  of  the  Secretary  of  the 
Treasury)  to  the  United  States  Treasury, 
that  enable  them  to  borrow  in  the 
capital  markets  on  favorable  terms. 
T3rpically,  the  Banks  are  able  to  borrow 
at  a  spread  that  is  over  the  rates  on  U.S. 
Treasury  seciuities  of  comparable 
maturity  but  which  is  less  than  the  rates 
available  to  comparably  situated  private 
corporate  borrowers.  The  Banks  pass 
along  that  funding  advantage  to  their 
members — and  ultimately  to 
consumers — by  providing  advances 
(secured  loans)  and  other  financial 
services  at  rates  that  their  members 
generally  could  not  obtain  on  their  own. 

The  Banks  also  are  cooperatives, 
meaning  that  only  their  members  may 
own  the  capital  stock  and  share  in  the 
profits  of  the  Banks  and  only  their 
members,  and  certain  eligible  associates 
(such  as  state  housing  finance  agencies), 
may  borrow  from  or  use  the  other 
products  and  services  provided  by  the 
Banks.  12  U.S.C.  1426,  1430(a).  1430b, 
as  amended.  Each  Bank  is  managed  by 
a  board  of  directors,  a  majority  of  whom 
are  elected  by  its  members  and  the 
remainder  of  whom  are  appointed  by 
the  Finance  Board.  12  U.S.C.  1427,  as 
amended.  An  institution  that  is  eligible 
(typically,  an  insured  depository 
institution)  may  become  a  member  of  a 
Bank  if  it  satisfies  certain  statutory 
criteria  and  purchases  a  specified 
amount  of  the  Bank's  capital  stock.  12 
U.S.C.  1424,  1426  (1994).  Together  with 
the  Office  of  Finance,  the  twelve  Banks 
comprise  the  Bank  System,  which 
operates  under  the  supervision  of  the 
Finance  Board,  an  independent  agency 
in  the  executive  branch  of  the  U.S. 
government.  The  primary  duty  of  the 
Finance  Board  is  to  ensure  that  the 
Banks  operate  in  a  financially  safe  and 
sound  manner;  consistent  with  that  duty 
the  Finance  Board  is  required  to 
supervise  the  Banks,  ensure  that  they 
carry  out  their  housing  finance  mission, 
and  ensure  that  they  remain  adequately 
capitalized  and  able  to  raise  funds  in  the 
capital  markets.  12  U.S.C. 
1422a(a)(3)(A),  (B)  (1994). 


B.  Federal  Home  Loan  Capital  Structure 

Since  its  enactment  in  1932,  the  Bank 
Act  has  provided  for  a  "subscription" 
structure  for  the  capital  of  the  Banks. 
Under  that  structure,  the  amount  of 
capital  stock  each  Bank  issued  was 
determined  as  a  percentage  of  either  the 
total  mortgage  assets  of  each  member  of 
the  Bank  or  the  dollar  amount  of 
advEinces  outstanding  to  each  member, 
whichever  was  greater.  The  subscription 
capital  structure  was  deficient  in  certain 
respects,  most  notably  in  that  the 
amount  of  capital  each  Bank  was 
required  to  hold  bore  no  relationship  to 
the  risks  posed  by  its  activities. 
Moreover,  the  subscription  capital 
structure  caused  the  Banks  to  become 
substantially  overcapitalized  in  relation 
to  the  risks  they  face.  The  amount  of 
excess  capital  contributed  to  an  increase 
in  the  amount  of  arbitrage  investments 
made  by  the  Banks,  i.e.,  investments  in 
assets  such  as  money  market 
instruments  or  mortgage-backed 
securities  that  do  not  advance  the 
housing  finance  and  community  lending 
mission  of  the  Banks.  The  substantial 
amount  of  the  non-mission  investments 
held  by  the  Banks  collectively,  though 
diminishing  in  recent  years  as  a 
percentage  of  their  assets,  has  been  the 
subject  of  much  criticism  from  the 
Administration  and  the  Congress,  and 
was  one  issue  that  the  Congress 
intended  to  address  by  reforming  the 
capital  structure  and  other  aspects  of  the 
Bajik  System.  The  Congress  recognized 
that  if  it  were  to  eliminate  mandatory 
membership  for  federal  savings 
associations,  and  thus  remove  the  only 
permanent  capital  from  the  Bank 
System,  it  also  would  have  to  create  a 
new  capital  structure  that  would 
include  capital  elements  with  more 
permanence  than  one  based  solely  on  6- 
month  redeemable  stock. 

C.  The  Gramm-Leach-Bliley  Act 

On  November  12,  1999,  the  President 
signed  the  Gramm-Leach-Bliley  Act, 
Pub.  Law  No.  106-102,  133  Stat.  1338 
(Nov.  12,  1999)  (GLB  Act),  which, 
among  other  things,  substantially 
amended  the  provisions  of  the  Bank  Act 
that  relate  to  the  capital  structure  of  the 
Banks.  12  U.S.C.  1426,  as  amended.  As 
a  result  of  those  amendments,  the 
existing  subscription  capital  structure 
will  be  replaced  over  a  period  of  several 
years  by  a  more  modern  capital 
structure,  with  risk-based  and  leverage 
capital  requirements  that  are  similar  to 
those  applicable  to  depositor^' 
institutions  and  to  the  other  housing 
GSEs.  The  GLB  Act  provides  for  a 
transition  period  to  the  new  capital 
structure  of  up  to  approximately  five 
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years  from  the  date  of  enactment,  during 
which  time  the  prior  capital  provisions 
are  to  remain  in  effect.  The  GLB  Act 
requires  the  Finance  Board  to 
promulgate  uniform  capital  regulations 
for  the  Banks  no  later  than  November 
12,  2000  Under  the  new  structure,  each 
Bank  will  be  required  to  maintain 
amounts  of  total  capital  and  permanent 
capital  that  are  sufficient  to  comply 
with  the  minimum  leverage  and  risk- 
based  capital  requirements, 
respectivelv,  established  bv  the  GLB 
Act. 

The  GLB  Act  requires  each  Bank  to 
maintain  a  ratio  of  total  capital  to  total 
assets  of  at  least  4  percent.  Total  capital 
is  defined  to  include  a  Bank's 
permanent  capital  (defined  below),  plus 
the  amounts  paid-in  by  members  for 
Class  A  stock  (which  is  redeemable  on 
6  months  written  notice),  any  general 
loss  allowance  (if  consistent  with 
generally  accepted  accounting 
principles  (GA.\P)  and  not  established 
for  specific  assets),  and  other  amounts 
from  sources  determined  by  the  Finance 
Board  as  available  to  absorb  losses. 
Permanent  capital  is  defined  as  the 
amounts  paid-in  by  members  for  the 
Class  B  stock  (which  is  redeemable  on 
5  years  written  notice),  plus  the  amount 
of  a  Bank's  retained  earnings,  as 
determined  in  accordance  with  GAAP. 
In  addition  to  requiring  total  capital  of 
4  percent,  the  GLB  Act  requires  the 
Banks  to  maintain  a  leverage  ratio  of  5 
percent.  In  calculating  the  leverage 
ratio,  the  amount  paid-in  for  Class  B 
stock  and  the  amount  of  retained 
earnings  are  multiplied  by  15.  while 
other  capital  items  are  counted  at  face 
value.  The  risk-based  capital  provision 
requires  each  Bank  to  maintain 
permanent  capital  in  an  amount 
sufficient  to  meet  the  credit  and  market 
risks  to  which  the  Bank  is  subject,  with 
the  market  risk  being  based  on  a  stress 
test  established  by  the  Finance  Board 
that  tests  for  changes  in  certain 
specified  market  variables. 

The  GLB  Act  further  requires  the 
capital  regulations  to  address  a  number 
of  other  matters,  such  as  the  classes  of 
stock  that  a  Bank  may  issue,  the  rights, 
terms,  and  preferences  that  may  be 
established  for  each  class,  the  issuance, 
transfer,  and  redemption  of  Bank  stock, 
and  the  liquidation  of  claims  against  a 
withdrawing  member.  The  rules  must 
permit  each  Bank  to  issue  Class  A  or 
Class  B  stock,  or  both,  with  the  board  of 
directors  of  each  Bank  to  determine  the 
rights,  terms,  and  preferences  for  each 
class.  Both  Class  A  and  Class  B  stock 
may  be  issued  only  to  and  held  only  by 
members  of  the  Bank,  and  the 
regulations  are  to  provide  the  manner  in 
which  the  stock  may  be  sold, 


transferred,  redeemed,  or  repurchased. 
The  rules  also  must  address  the  manner 
in  which  a  Bank  is  to  liquidate  any 
claims  against  its  members. 

The  GLB  Act  separately  establishes  a 
number  of  other  capital-related 
requirements,  which  pertain  to  matters 
such  as  the  termination  of  an 
institution's  Bank  membership,  the 
ability  of  a  Bank  to  redeem  excess  stock 
held  by  a  member  (i.e..  stock  that  is  in 
excess  of  the  amount  each  member  is 
required  to  hold),  restrictions  on  the 
ability  of  a  Bank  to  redeem  stock  when 
its  capital  is  impaired,  restrictions  on 
readmission  to  membership  after 
withdrawing,  and  the  ownership  of  the 
retained  earnings  by  the  Class  B 
stockholders 

Within  270  days  after  the  publication 
of  the  final  capital  rule,  the  board  of 
directors  of  each  Bank  must  submit  for 
Finance  Board  approval  a  capital  plan 
that  the  board  determines  is  best-suited 
for  the  Bank  and  its  members.  Any 
amendments  to  the  plan  also  must  be 
approved  in  advance  by  the  Finance 
Board  The  law  does  not  specif\'  a 
period  of  time  within  which  the  Finance 
Board  must  approve  the  plans,  which 
allows  for  the  possibility  that  a  Bank 
may  be  required  t(j  revise  its  plan  before 
obtaining  Finance  Board  approval.  The 
GLB  Act  requires  the  plan  to  include 
certain  provisions,  requires  that  it  be 
consistent  with  the  regulations  adopted 
by  the  Finance  Board,  and  that  when 
implemented  it  must  provide  the  Bank 
with  sufficient  capital  to  meet  both  the 
leverage  and  nsk-based  capital 
requirements.  Each  plan  also  must 
mclude  certain  provisions  specified  by 
the  GLB  Act  Those  provisions  relate  to 
the  minimum  investment  required  of 
each  member  in  order  for  the  Bank  to 
meet  its  regulatory  capital  requirements, 
the  effective  date  of  the  plan  and  the 
length  of  its  transition  period  (which 
may  be  up  to  3  years  from  the  effective 
date  of  the  plan),  the  classes  of  stock  to 
be  offered  by  the  Bank  and  the  rights, 
terms,  and  preferences  associated  with 
each  class,  the  transferability  of  the 
Bank  stock,  the  disposition  of  Bank 
stock  held  by  institutions  that  withdraw 
from  membership,  and  review  of  the 
plan  by  an  independent  accoimtant  and 
a  credit  ratings  agency.  Those 
provisions  are  only  the  minimum 
contents  required  by  the  GLB  Act;  the 
Finance  Board  may  require  that  other 
provisions  be  included  in  each  plan, 
and  the  Banks  as  well  may  include  other 
provisions  in  their  plans,  provided  they 
are  consistent  with  the  Bank  Act  and  the 
regulations  of  the  Finance  Board. 


D.  Federal  Home  Loan  Bank  Stock 

Section  6  of  the  Bank  Act.  as  in  effect 
prior  to  the  GLB  Act,  authorized  the 
Banks  to  issue  stock,  specified  the 
characteristics  of  the  stock,  and 
addressed  the  manner  in  which  the 
stock  may  be  issued,  transferred,  and 
redeemed.  12  U.S.C.  1426  (1994).  Since 
the  establishment  of  the  Bank  System  in 
1932.  each  of  the  Banks  has  been 
authorized  to  issue  a  single  class  of 
stock,  which  could  be  issued  and 
redeemed  only  at  its  statutory  par  value 
of  $100  per  share.  An  institution 
becoming  a  Bank  member  was  reqiiired 
to  subscribe  for  a  certain  minimum 
amount  of  the  Bank's  stock,  for  which 
it  was  required  to  pay  in  full  and  in  cash 
at  the  time  of  its  application.^ 

The  amount  of  the  initial  stock 
subscription  required  for  membership 
was  the  greater  of  $500. 1.0  percent  of 
the  member's  mortgage  assets,  or  0.3 
percent  of  the  member's  total  assets.^  12 
U.S.C.  1426(b).  1430(e)  (1994).  ff  a 
member  were  to  borrow  from  its  Bank, 
the  amoimt  of  Bank  stock  it  was 
required  to  own  could  not  be  less  than 
5.0  percent  of  the  amount  of  Bank 
advances  outstanding  to  the  member. 
Each  Bank  was  required  to  adjust  the 
minimum  stock  investment  required  of 
each  member,  as  of  December  31st  of 
each  year,  so  that  each  member  would 
own  at  least  the  required  minimum 
amoimt  of  Bank  stock,  based  on  a 
percentage  of  either  its  assets  or 
advances,  whichever  amount  was 
higher.  Each  Bank  had  the  discretion  to 
retire  any  "excess"  stock  held  by  a 
member,  i.e..  stock  in  excess  of  the 


'  A  member  also  was  allowed  to  purchase  the 
stock  in  installments,  under  which  it  would  pay 
one-quarter  of  the  full  amount  at  the  time  of 
application,  and  the  remainder  in  three  installments 
over  the  following  12  months.  12  U.S.C  1426(c) 
(1994). 

'The  Bank  Act  referred  to  a  member's  "aggregate 
unpaid  loan  principal",  which  the  Finance  Board 
has  defined  to  include  a  variety  of  mortgage  assets, 
such  as  home  mortgage  loans,  combination  loans, 
and  mortgage  pass-through  securities.  12  U.S.C 
1426(b)(ll  (1994):  65  Fed.  Reg.  8253  (Feb.  18.  2000), 
to  be  codified  at  12  (J-K  925.1.  For  purposes  of 
applying  the  1.0  percent  of  mortgage  assets  test,  the 
Bank  Act  also  established  a  statutory  presumption 
that  each  member  had  at  least  30  percent  of  its 
assets  in  mortgage  related  instruments.  12  U.S.C 
1430(e)(3)  (1994).  The  effect  of  the  presumption  was 
that  commercial  banks  (which  typically  have  a 
lower  percentage  of  their  assets  in  mortgage  related 
instruments  than  do  savings  associations)  were 
required  to  maintain  a  minimum  investment  equal 
to  the  greater  of  1.0  percent  of  mortgage  assets.  0.3 
percent  of  total  assets,  or  5.0  percent  of  outstanding 
advances.  Separately,  a  member  that  was  not  a 
"qualified  thrift  lender"  (QTL),  i.e.,  an  institution 
with  less  than  65  percent  of  its  assets  in  certain 
mortgage  related  instruments,  was  subject  to  a 
higher  "percentage  of  advances"  requirement, 
which  would  vary  inversely  with  its  QTL  ratio. 
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minimum  required  for  that  member, 
upon  the  application  of  the  member. 

Once  issued,  the  stock  of  a  Bank 
could  be  transferred  only  between  the 
member  and  the  Bank  or,  with  the 
approval  of  the  Finance  Board,  from  one 
member  to  another  member  or  to  an 
institution  in  the  process  of  becoming  a 
member.  The  Bank  Act  also  required 
that  all  stock  issued  by  a  Bank  share  in 
dividends  equally  and  without 
preference.  The  Bank  Act  also  allowed 
any  member,  other  than  a  federal 
savings  and  loan  association,  to 
withdraw  from  membership  by 
providing  six  months  written  notice  to 
the  Finance  Board.  At  the  end  of  the  six- 
month  notice  period,  and  provided  that 
all  indebtedness  owed  by  the 
withdrawing  member  to  the  Bank  had 
been  liquidated,  a  Bank  could  redeem 
the  stock  of  the  withdrawing  member, 
paying  cash  to  the  member  equal  to  the 
par  value  of  the  stock.  Any  such 
withdrawing  member  could  not  rejoin 
the  Bank  system  for  10  years,  with  only 
limited  exceptions. 

The  Bank  stock  currently  outstanding 
carries  only  limited  voting  rights.  The 
members  of  each  Bank  have  the  right  to 
elect  a  majority  of  its  directors,  typically 
eight  of  foyrteen  directorships,  but  do 
not  vote  on  any  other  matters.  The 
number  of  votes  each  member  may  cast 
in  an  election  of  directors  is  tied  to  the 
amount  of  Bank  stock  it  is  "required  to 
hold"  under  the  subscription  capital 
provisions.  Section  7  of  the  Banl;  Act 
provides  that  the  number  of  votes  each 
member  may  cast  is  equal  to  the  number 
of  shares  of  Bank  stock  "required  [by 
Section  6  of  the  Bank  Act]  to  be  held  by 
[each]  member  at  the  end  of  the 
calendar  year  next  preceding  the 
election"  of  directors.  12  U.S.C.  1427(b) 
(1994).  As  noted  above,  at  the  end  of 
each  year  each  member  was  required  to 
hold  Bank  stock  equal  to  the  greater  of 
$500,  1.0  percent  of  its  mortgage  assets, 
0.3  percent  of  its  total  assets,  or  5.0 
percent  of  its  outstanding  advances.  For 
voting  purposes,  however,  Section  7 
limits  the  number  of  votes  that  any 
member  may  cast  at  the  average  number 
of  shares  of  Bank  stock  "required  to  be 
held"  by  the  members  located  in  the 
same  state  at  the  end  of  the  prior 
calendar  year.  Thus,  for  any  members 
that  hold  stock  in  excess  of  the  average 
for  their  state,  those  excess  shares  are 
divested  of  their  voting  rights.^  As 


^  The  Bank  Act  provides  generally  that  each  Bank 
is  to  have  a  board  of  fourteen  directors,  eight  of 
whom  are  elected  by  the  members  and  six  of  whom 
are  appointed  by  the  Finance  Board.  12  U.S.C. 
1427(a)  (1994).  The  elected  directorships  for  each 
Bank  are  allocated  among  the  states  in  each  Bank 
district,  based  on  the  amount  of  stock  held  by 
members  in  the  respective  states,  subject  to  certain 


amended  by  the  GLB  Act,  all  of  Section 
6  of  the  Bank  Act  has  been  revised  and 
no  longer  requires  a  member  to  hold  a 
particular  amount  of  Bank  stock  as  of 
the  end  of  the  calendar  year.  Similarly, 
the  Bank  Act  no  longer  establishes  a 
required  investment  for  each  member. 
Instead,  Section  6  of  the  Bank  Act  now 
authorizes  each  Bank  to  determine  the 
amount  and  natiire  of  any  investment 
each  member  must  maintain  in  the 
capital  stock  of  the  Bank,  and  requires 
each  Bank  to  address  the  voting  rights 
for  each  class  of  stock  in  its  capital 
structure  plan,  subject  to  the  approval  of 
the  Fincmce  Board. 

E.  The  Financial  Management  and 
Mission  Achievement  Proposal 

In  1999  the  Finance  Board  proposed 
to  adopt  a  risk-based  capital 
requirement  as  part  of  its  "Financial 
Management  and  Mission 
Achievement"  (FMMA)  rulemaking.  64 
FR  52163  (Sept.  27,  1999).  The  capital 
provisions  of  the  FMMA  would  have 
established  a  "minimum  total  capital 
requirement"  and  a  "minimum  total 
risk-based  capital  requirement"  for  each 
Bank.  Under  the  total  risk-based  capitcil 
requirement  a  Bank  would  have  been 
required  to  maintain  "total  risk-based 
capital"  in  an  amount  sufficient  to  meet 
the  sum  of  its  credit  risk,  market  risk, 
and  operations  risk  capital 
requirements,  each  of  which  would 
have  been  established  by  the  proposed 
rille.  The  credit  risk  aspect  of  the 
FMMA  would  have  addressed  the  credit 
risks  to  which  each  Bank  is  exposed 
with  respect  to  both  its  on-  and  off- 
balance  sheet  items,  using  data  from 
Nationally  Recognized  Statistical  Rating 
Organizations  (NRSRO)  to  estimate  the 
credit  losses  likely  to  be  associated  with 
particular  classes  of  items  during 
periods  of  extreme  credit  stress.  The 
FMMA  would  have  established  the 
market  risk  capital  requirement  based 
on  the  market  value  of  a  Bank's  portfolio 
at  risk  from  movements  in  market 
prices,  such  as  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equities  prices,  that  might  occiu-  during 
periods  of  extreme  market  stress.  The 
proposal  would  have  allowed  for  the 
use  of  a  Bank's  internal  market  risk 
model,  which  was  to  have  been 
approved  by  the  Finance  Board.  The 
FMMA  would  have  required  each  Bank 
to  maintain  capital  in  an  amount  equal 
to  30  percent  of  the  sum  of  its  credit  risk 
capital  and  market  risk  capital 


"grandfather"  provisions  that  reserve  a  specified 
number  of  directorships  to  particular  states  (based 
on  relative  stock  ownership  in  1960)  and  certain 
discretionary  authority  conferred  on  the  Finance 
Board  to  establish  a  limited  number  of  additional 
seats  in  certain  Bank  districts. 


requirements  in  order  to  support  the 
operations  risks  to  which  the  Bank  is 
exposed.  The  FMMA  also  would  have 
required  the  Banks  to  maintain  both  a 
System-wide  and  individual  Bank  credit 
ratings,  at  levels  specified  by  the 
proposed  rule,  and  would  have  required 
each  Bank  to  mciintain  "contingency 
liquidity"  in  an  amount  sufficient  to 
enable  the  Bank  to  meet  its  obligations 
if  it  were  unable  to  borrow  in  the  capital 
markets  for  seven  consecutive  days.  The 
proposal  included  provisions  limiting 
the  amount  of  unsecured  credit  that  a 
Bank  could  have  outstanding  to  any 
single  counterparty  (or  to  affiliated 
coujiterparties)  and  would  have 
addressed  the  extent  to  which  the  Banks 
may  use  hedging  instruments.  The 
Finance  Board  withdrew  the  FMMA 
proposal  following  the  enactment  of  the 
GLB  Act.  Board  Resolution  No.  99-56 
(Nov.  15,  1999);  64  FR  66115  (Nov.  24, 
1999). 

With  the  enactment  of  the  GLB  Act, 
certain  aspects  of  the  proposed  FMMA 
capital  rule,  such  as  those  pertaining  to 
the  types  of  capital  required  for  the 
leverage  and  risk-based  capital 
requirements,  no  longer  would  be 
consistent  with  Section  6  of  the  Bank 
Act,  as  amended.  Other  aspects  of  the 
capital  rules  proposed  as  a  part  of 
FMMA,  however,  remain  generally 
consistent  with  the  amended  statute, 
particularly  as  it  relates  to  the  capital 
required  to  be  held  against  credit  risk 
and  market  risk.  The  GLB  Act  requires 
the  Finance  Board  to  adopt  a  risk-based 
capital  regulation  that  requires  the 
Banks  to  maintain  sufficient  permanent 
capital  to  meet  the  credit  risks  to  which 
they  are  subject,  but  does  not  otherwise 
provide  how  the  credit  risk  is  to  be 
measured.  Similarly,  the  GLB  Act 
provides  that  the  market  risk  element  of 
the  risk-based  capital  requirement  must 
be  based  on  a  stress  test  developed  by 
the  Finance  Board  that  "rigorously  tests 
for  changes  in  market  variables, 
including  changes  in  interest  rates,  rate 
volatility,  and  changes  in  the  shape  of 
the  yield  curve."  The  GLB  Act  does  not 
further  specify  the  provisions  of  the 
stress  test,  other  than  to  require  that  the 
Finance  Board  give  "due  consideration" 
to  any  risk-based  capital  rules 
promulgated  by  the  Office  of  Federal 
Housing  Enterprises  Oversight  (OFHEO) 
with  respect  to  Fannie  Mae  and  Freddie 
Mac.  Moreover,  the  GLB  Act  does  not 
preclude  the  Finance  Board  from 
incorporating  other  elements  into  the 
risk-based  capital  rules,  such  as  a 
requirement  to  hold  some  amount  of 
capital  to  cover  the  operations  risks  to 
which  the  Banks  are  subject.  In 
considering  the  requirements  of  the  GLB 
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Act  for  the  credit  and  market  risk 
elements  of  the  capital  rules,  the 
Finance  Board  has  determined  that  in 
many  respects  the  underlying 
methodology  of  the  credit  and  market 
risk  provisions  of  the  capital  rules  that 
were  proposed  as  part  of  the  FMMA  are 
consistent  with  the  requirements  of  the 
GLB  Act.  Accordingly,  the  proposed 
rule  builds  on  those  provisions,  as  well 
as  on  the  provisions  of  the  FMMA 
relating  to  operating  risk. 

II.  The  Proposed  Rule 

A.  Issuance  of  Bank  Stock. 

In  General.  The  GLB  Act  provides  that 
the  capital  regulations  are  to  permit 
each  Bank  to  issue  "any  one  or  more" 
of  Class  A  or  Class  B  stock.  Class  A 
stock  is  to  be  redeemable  at  par  on  six 
months  written  notice  to  the  Bank;  Class 
B  stock  is  to  be  redeemable  at  par  on 
five  years  written  notice  to  the  Bank. 
The  board  ui  directors  of  each  Bank  is 
to  determine  the  "rights,  terms,  and 
preferences  '  for  each  class  of  stock, 
consistent  with  Section  6  of  the  Bank 
Act.  with  the  regulations  of  the  Finance 
Board,  and  with  market  requirements. 
The  regulations  are  required  to  prescribe 
the  manner  in  which  Bank  stock  may  be 
"sold,  transferred,  redeemed,  or 
repurchased  '  The  regulations  also  are 
required  to  restrict  the  issuance  and 
ownership  of  Bank  stock  to  the  members 
of  the  Bank,  to  prohibit  the  issuance  of 
other  classes  of  stock,  and  to  provide  for 
the  liquidation  of  claims  and  the 
redemption  of  stock  upon  an 
institution's  withdrawal  from 
membership  in  its  Bank, 

Apart  from  authorizing  the  issuance 
of  two  classes  of  Bank  stock,  the  GLB 
Act  eliminated  certain  key 
characteristics  of  the  single  class  of 
Bank  stock  that  had  been  established 
under  prior  law.  For  example,  the  Bank 
Act  no  longer  mandates  a  statutory  par 
value  for  all  Bank  stock  of  $100  per 
share  and  no  longer  requires  all  Bank 
stock  to  be  issued  at  par  value.*  As  a 
result,  the  Bank  Act  now  authorizes  a 
Bank  to  establish  the  par  value  for  its 
Class  A  and  Class  B  stock  (which  may 
differ),  and  permits  the  issuance  of  stock 
at  a  price  other  than  par  value.  The 
proposed  rule  includes  provisions  that 
implement  those  changes  in  the  law,  as 
described  below. 

Classes  of  Stock.  In  authorizing  the 
new  capital  structure  for  the  Banks,  the 
GLB  Act  provides  that  the  regulations 


*  12  U.S.C.  1426(a)  (1994).  The  minimum  amount 
of  Bank  stock  that  each  member  was  required  to 
purchase  had  to  be  issued  at  par  value.  Any 
subsequent  issuance  could  be  at  a  price  in  excess 
of  par  value,  but  not  less  than  par  value.  As  a  matter 
of  practice,  the  stock  of  the  Banks  has  been  issued 
at  par  value. 


promulgated  by  the  Finance  Board 
"shall  *   *   *  permit  each  Federal  home 
loan  bank  to  issue  *   *   *  any  1  or  more 
of  *   *   *  Class  A  stock  *   •  *  and  *   *  * 
Class  B  stock."  12  U.S.C.  1426(a)(4)(A), 
as  amended.  The  GLB  Act  also  provides 
that  the  capital  structure  plan  for  each 
Bank  "shall  afford  each  member  *   *   * 
the  option  of  maintaining  its  required 
investment  in  the  bank  through  the 
purchase  of  any  combination  of  classes 
of  stock  authorized  by  the  board  of 
directors  of  the  bank  and  approved  by 
the  Finance  Board,"  Id..  1426(c)(4)(A), 
as  amended.  Although  the  GLB  Act 
gives  the  members  the  option  to  decide 
how  to  allocate  their  required 
investment  if  a  Bank  issues  both  Class 
A  and  Class  B  stock,  that  option  applies 
only  to  whatever  "classes  of  stock  [are] 
authorized  by  the  board  of  directors  of 
the  bank"  and  must  be  read  in  light  of 
the  other  provisions  that  permit  each 
Bank  to  issue  "any  1  or  more"  classes 
of  stock.  The  directive  that  the 
regulations  must  allow  a  Bank  to  issue 
"any  1  or  more"  class  of  stock  clearly 
contemplates  that  a  Bank  may  issue 
only  a  single  class  of  stock.  Provided 
that  a  Bank's  board  of  directors  were  to 
determine  that  a  single  class  structure 
would  be  in  the  best  interest  of  the  Bank 
and  its  members,  such  a  stock  structure 
would  be  legally  permissible. 
Accordingly,  the  proposed  rule  would 
permit  each  Bank  to  issue  either  Class 
A  stock  or  Class  B  stock,  or  to  issue  both 
Class  A  and  Class  B  stock.  Whatever 
classes  the  board  of  directors  of  a  Bank 
authorizes,  the  capital  plan  must 
demonstrate  that  the  classes  of  stock  to 
be  issued  will  result  in  the  Bank  having 
sufficient  amounts  of  permanent  capital 
[i.e.,  the  amoimts  paid-in  for  the  Class 
B  stock,  plus  retained  earnings)  to  meet 
the  regulatorv'  risk-based  capital 
requirement  and  sufficient  amounts  of 
total  capital  (i.e.,  permanent  capital  plus 
the  amounts  paid-in  for  Class  A  stock, 
certain  loss  allowances,  and  other  items 
capable  of  absorbing  losses)  to  meet  the 
regulatory  total  capital  requirement.  For 
example,  if  a  Bank  were  to  increase  its 
retained  earnings  to  an  amount  that 
would  provide  sufficient  permanent 
capital  to  comply  with  the  regulatory 
risk-based  capital  requirement  it  may 
not  need  to  issue  any  Class  B  stock. 
Alternatively,  if  a  Bank  were  to  have 
only  a  minimal  amount  of  retained 
earnings  it  may  need  to  issue  only  Class 
B  stock  in  order  to  have  sufficient 
permanent  capital  to  meet  the  regulatory 
risk-based  capital  requirement. 

The  proposed  rule  would  define  the 
essential  characteristics  of  both  Class  A 
and  Class  B  stock.  As  required  by  the 
GLB  Act,  Class  A  stock  would  be 


redeemable  in  cash  at  its  par  value  on 
six-months  written  notice  to  the  Bank. 
The  Finance  Board  is  proposing  to 
require  that  the  Class  A  stock  have  a  par 
value  of  $100  per  share  and  that  it  be 
issued  at  par  value.  Because  the  current 
capital  stock  of  the  Banks  has  a  par 
value  of  $100  per  share  and  is  issued 
and  redeemed  at  par,  the  Finance  Board 
believes  that  establishing  the  same 
characteristics  for  the  Class  A  stock 
would  facilitate  the  transition  to  the 
new  capital  structure.  The  proposed 
rule  also  woidd  require  each  Bank  to 
specify  in  its  capital  plan  a  stated 
dividend  for  the  Class  A  stock,  which 
would  have  a  priority  over  the  payment 
of  any  dividends  paid  on  Class  B  stock. 
The  Finance  Board  anticipates  that  the 
stated  dividend  would  be 
commensurate  with  the  risks  of  holding 
an  instrument  that  is  putable  to  the 
issuer  on  six  months  notice.  By 
definition,  the  Class  B  stock  entails  a 
greater  risk  to  the  member  because  its 
investment  is  committed  to  the  Bank  for 
at  least  five  years.  The  Finance  Board 
beUeves  (and  has  been  so  advised  by  a 
financial  consultant  retained  by  the 
Banks)  that  members  will  demand  some 
form  of  control  over  the  affairs  of  the 
Bank  in  return  for  putting  their  capital 
at  risk  for  five  years.  In  that  event,  the 
members  holding  Class  B  stock  likely 
would  control  the  board  of  directors  of 
the  Bank,  and  thus  woidd  be  in  a 
position  to  determine  the  dividend  to  be 
paid  on  the  Class  A  stock.  The  Finance 
Board  has  included  the  requirement  that 
the  Class  A  stock  pay  a  stated  dividend 
as  a  means  of  ensiuing  that  the  Class  B 
stockholders  would  not  be  able  to 
reduce  or  eUminate  the  dividend  for  the 
Class  A  stock,  should  they  control  the 
board  of  directors. 

Certain  of  the  essential  characteristics 
of  Class  B  stock  would  differ  from  those 
established  for  the  Class  A  stock.  As 
with  the  Class  A  stock  (and  as  required 
by  the  GLB  Act)  the  proposed  nde 
would  provide  that  the  Class  B  stock 
must  be  redeemable  in  cash  and  at  par 
value  on  five-years  written  notice  to  the 
Bank.  The  Class  B  stock  would  differ 
from  the  Class  A  stock  with  regard  to  its 
par  value  and  its  issuance  price,  which 
could  be  different  from  its  par  value. 
Allowing  the  Banks  to  set  an  issuance 
price  above  the  par  value  of  the  Class  B 
stock  should  resiUt  in  a  greater  degree 
of  permanence  for  the  Class  B  stock  that 
would  be  more  in  the  nature  of  common 
stock.  The  proposed  rule  would  not 
require  a  Bank  to  issue  the  Class  B  stock 
above  par  value,  but  simply  would 
allow  a  Bank  that  option.  A  Bank  coidd 
issue  Class  B  at  par  if  it  wished  to  do 
so.  The  proposed  rule  also  would 
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provide  that  a  fundamental 
characteristic  of  the  Class  B  stock  is  that 
it  would  confer  on  the  member  an 
ownership  interest  in  the  retained 
earnings  of  the  Bank  upon  acquisition  of 
the  stock.  The  GLB  Act  provides  that  the 
holders  of  the  Class  B  stock  shall  own 
the  retained  eeunings  of  each  Bank, 
which  is  consistent  with  the  attributes 
of  permanent  equity  capital  in  a 
corporate  setting. 

Subclasses  of  Stock.  The  GLB  Act 
requires  the  capital  regulations  to 
provide  that  a  Bank  may  not  issue  stock 
other  than  as  authorized  by  Section  6  of 
the  Bank  Act,  and  that  the  stock  is  to 
have  "such  rights,  terms,  and 
preferences  *   *   *  as  the  board  of 
directors  of  that  Bank  may  approve." 
Separately,  the  GLB  Act  requires  the 
capital  plan  for  each  Bank  to  establish 
the  "terms,  rights,  and  preferences, 
including  minimum  investment, 
dividends,  voting,  and  liquidation 
preferences  for  each  class  of  stock 
issued  by  the  bank."  12  U.S.C. 
1426(a)(4)(A),  (c)(4)(B),  as  amended. 
The  Finance  Board  construes  this 
language  as  authorizing  a  Bank  to 
establish  rights,  terms,  and  preferences 
for  Class  A  stock  that  differ  from  those 
established  for  the  Class  B  stock.  The 
Finance  Board  also  believes  that  the 
authority  to  establish  different  rights, 
terms,  or  preferences  for  the  stock 
should  apply  within  a  particular  class  of 
stock  as  well  as  between  the  two 
different  classes.  For  example,  the 
repeal  of  the  requirement  that  all  stock 
must  be  issued  at  par  would  allow  a 
Bank  to  issue  two  types  of  Class  B 
stock — one  type  that  was  issued  at  par 
and  another  that  was  issued  above  par. 
Although  both  types  of  stock  would 
possess  the  minimum  characteristics 
required  for  Class  B  stock,  i.e.,  they 
would  be  redeemable  on  five  years 
written  notice  to  the  Bank,  they  would 
have  been  issued  on  materially  different 
terms.  The  same  rationale  would  apply 
if  a  Bank  were  to  issue  one  tjrpe  of  Class 
B  stock  for  which  the  dividend  is  to  be 
determined  based  on  the  performance  of 
a  specific  category  of  Bank  assets  and 
other  Class  B  stock  for  which  the 
dividend  would  be  determined  on  the 
general  profitability  of  the  Bank. 
Because  the  board  of  directors  of  a  Bank 
clearly  has  the  authority  to  establish 
different  rights,  terms,  and  preferences 
for  the  Bank  stock,  the  Finance  Board 
believes  it  would  be  appropriate  to 
allow  a  Bank  to  designate  stock  of  the 
same  class  that  possesses  different  rights 
as  separate  subclasses  of  that  class. 

Issuance  of  Capital  Stock.  The 
proposed  rule  would  allow  each  Bank  to 
determine  whether  to  issue  either  Class 
A  or  Class  B  stock,  or  both  Class  A  and 


Class  B  stock,  and  whether  to  issue  any 
subclasses  of  stock.  In  accordance  with 
the  GLB  Act,  the  proposed  rule  also 
would  provide  that  a  Bank  may  issue  its 
capital  stock  only  to  its  members,  and 
may  not  issue  any  other  types  or  classes 
of  capital  stock.  The  proposal  would 
require  a  Bank  to  act  as  its  own  transfer 
agent,  and  to  issue  its  capital  stock  only 
in  book-entry  form,  which  is  consistent 
with  the  current  practice  at  each  of  the 
Banks,  and  is  intended  to  ensure  that 
the  stock  is  held  only  by  members.  The 
Finance  Board  is  not  aware  of  any 
business  necessity  that  would  require 
the  Banks  to  issue  stock  certificates, 
especially  given  the  limited  universe  of 
potential  stockholders,  and  believes  that 
certificates  would  only  increase  the 
possibility  that  third  parties  might 
acquire  the  stock.  The  Finance  Board 
requests  conunents  on  whether  there  are 
any  sound  reasons  why  the  Banks 
should  be  permitted  to  issue  stock 
certificates  to  their  members,  and  if  so 
what  safeguards  would  be  appropriate. 

In  order  to  allow  each  Bank  to 
determine  the  method  of  distribution 
that  is  best  suited  to  its  business 
requirements  and  to  the  needs  of  its 
members,  the  Finance  Board  is  not 
proposing  to  prescribe  the  manner  in 
which  the  Banks  must  conduct  the 
initial  issuance  of  the  Class  A  and  Class 
B  stock.  Instead,  the  proposed  rule 
would  require  each  Bank  to  determine 
the  manner  in  which  to  issue  its  stock, 
and  would  require  only  that  the  method 
of  distribution  be  fair  and  equitable  to 
all  eligible  piuchasers.  The  proposal 
would  expressly  allow  the  Banks  to 
conduct  the  initial  issuance  through  an 
exchange  or  conversion,  but  would  not 
mandate  either  approach.  Whatever 
method  a  Bank  adopts  for  the  initial 
stock  issuance  must  be  included  in  the 
Bank's  capital  plan,  as  set  forth  in 
§  933.2.  Additionally,  because  a 
fundamental  characteristic  of  Class  B 
stock  is  that  it  confers  on  the  member 
an  ownership  interest  in  the  retained 
earnings  of  the  Bank,  the  Finance  Board 
is  proposing  to  allow  a  Bank  to 
distribute  its  then-existing  unrestricted 
retained  earnings  as  shares  of  Class  B 
capital  stock. 

The  Finance  Board  is  further 
proposing  to  establish  concentration 
limits  that  would  preclude  any  one 
member,  or  group  of  affiliated  members, 
fi-om  controlling  the  Bank.  Thus,  the 
proposed  rule  would  provide  that  a 
Bank  shall  not  issue  stock  to  a  member 
or  group  of  affiliated  members  if  it  were 
to  result  in  such  member  or  group  of 
affiliated  members  owning  more  than  40 
percent  of  any  class  or  subclass  of  its 
outstanding  capital  stock.  Other 
provisions  of  the  rule  would  bar  a  Bank 


from  approving  a  transfer  of  stock  that 
would  result  in  a  member  or  group  of 
affiliated  members  owning  more  than  40 
percent  of  any  class  or  subclass  of  its 
stock.  The  proposed  rule  also  would 
allow  a  Bank  to  include  in  its  capital 
plan  an  ownership  cap  lower  than  40 
percent. 

The  investment  by  one  Bank  in  the 
assets  of  another  Bank,  such  as 
Acquired  Member  Assets,  has  been 
increasing  in  recent  years.  As  these 
"joint  assets"  increase,  capital  issues 
under  the  new  structure  will  exist.  One 
such  issue  would  be  whether  two  or 
more  Banks  jointly  managing  assets 
through  a  participation  agreement  could 
jointly  issue  stock.  Another  issue  would 
be  whether  two  or  more  Banks  jointly 
managing  assets  could  pool  their  capital 
stock  in  order  to  meet  the  regulatory 
capital  requirements.  The  Finance 
Board  specifically  requests  comments 
on  whether  the  Banks  should  be 
allowed  to  issue  stock  jointly  or  to  pool 
stock  to  meet  regulatory  capital 
requirements  for  assets  tUat  are  being 
jointly  managed  by  two  or  more  Banks. 

B.  Voting  rights.  Section  7  of  the  Bank 
Act  addresses,  among  other  things,  the 
manner  in  which  the  members  of  each 
Bank  elect  directors  and  the  manner  in 
which  the  Finance  Board  allocates 
directorships  among  the  states  in  each 
Bank  district.  The  GLB  Act  did  not 
expressly  amend  Section  7  as  it  relates 
to  those  issues,  but  it  did  include 
certain  amendments  to  Section  6  that 
conflict  with  those  provisions  of  Section 
7.  In  the  proposed  rule,  the  Finance 
Board  has  attempted  to  strike  a  balance 
between  the  conflicting  provisions  of 
Sections  6  and  7,  respectively,  by  giving 
full  effect  to  the  more  recent 
amendments  to  Section  6,  while 
preserving  as  much  as  possible  the 
provisions  of  Section  7.  The  approach 
taken  in  the  proposed  rule  represents 
one  means  of  reconciling  the  competing 
provisions  of  Section  6  and  Section  7. 
The  Finance  Board  recognizes  that  there 
may  be  other  approaches  to  balancing 
the  requirements  of  these  provisions 
and  specifically  requests  public 
comment  on  how  else  the  provisions 
might  be  harmonized,  and  how  the 
proposed  rule  may  affect  the 
cooperative  structure  of  the  Bank 
System.  The  Finance  Board  also  would 
like  to  know  whether  there  are  any  other 
restrictions  on  voting  rights  or 
allocation  of  directorships  that  should 
be  incorporated  into  the  rule  as 
mandatorv'  requirements,  or  whether 
there  are  other  restrictions  or 
requirements  that  the  Finance  Board 
should  encourage  the  Banks  to  include 
as  part  of  their  capital  plans. 
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Since  1932,  the  Banks  have  been 
authorized  to  issue  only  one  class  of 
stock.  Ownership  of  Bauak  stock  has 
conferred  on  a  member  the  right  to 
participate  in  the  election  of  directors. 
In  1961,  Congress  amended  Section  7  of 
the  Bank  Act  to  provide  that  the  number 
of  votes  each  member  may  cast  in  an 
election  of  directors,  and  the  manner  in 
v^rhich  the  elected  directorships  are  to  be 
allocated  among  the  states,  would  be 
determined  on  the  basis  of  the 
subscription  capital  provisions  of 
Section  6.  Specifically,  Section  7  was 
amended  to  provide  that  "each  such 
member  may  cast  *   *   *  a  number  of 
votes  equal  to  the  number  of  shares  of 
stock  in  [the  Bank)  required  by  this  Act 
to  be  held  by  such  member  at  the  end 
of  the  calendar  year  next  preceding  the 
election".^  At  that  time.  Congress  also 
amended  Section  7  to  require  that  the 
allocation  of  elected  directorships,  like 
the  method  for  determining  the  number 
of  votes,  be  determined  based  on  the 
proportionate  amounts  of  Bank  stock 
"required  to  be  held"  by  the  members 
in  each  state  as  of  the  end  of  the 
preceding  calendar  year,  subject  to  a 
"grandfather"  provision  that  reflected 
the  allocation  of  directorships  as  of 
December  31,  1960.  See  12  U.S.C.  1427 
(aHc)  (1994). 

The  language  in  Section  7  regarding 
the  amount  of  Bank  stock  "required  to 
be  held"  by  the  members  as  of  the 
preceding  December  31st  refers  to  the 
subscription  capital  provisions  of 
Section  6,  as  in  effect  prior  to  the  GLB 
Act.  As  described  previously,  the 
subscription  capital  provisions  required 
each  member  to  purchase  an  amount  of 
Bank  stock  based  on  a  statutor\'  formula 
(i.e.,  the  greater  of  $500,  1.0  percent  of 
mortgage  assets,  0.3  percent  of  total 
assets,  or  5.0  percent  of  advances)  that 
was  to  be  applied  to  each  member  as  of 
December  31st  of  each  year.  By 
incorporating  into  Section  7  a  principal 
component  of  Section  6 — i.e.,  the 
Hmount  of  Bank  stock  "required  to  be 
held"  by  each  member  as  of  the  end  of 
each  year — the  Congress  in  1961 
effectively  linked  the  process  of  electing 
Bank  directors  to  the  subscription 
capital  structure  In  the  GLB  .^ct  the 
Congress  removed  the  subscription 
capital  provisions  from  Section  6,  but 
made  no  conforming  amendments  to 


5  Act  of  September  8.  1961,  Pub.  Law  No.  87-211; 
see.  12  U.S.C.  1427(b)  (1994).  Although  each  share 
of  Bank  stock  carried  one  vole,  the  Bank  Act  also 
limited  the  number  of  votes  any  one  member  could 
cast  to  the  average  number  of  shares  of  Bank  stock 
"required  to  be  held"  by  each  member  in  that  state 
as  of  the  end  of  the  preceding  calendar  year.  That 
provision  had  the  effect  of  partially 
disenfranchising  any  members  that  owned  Bank 
stock  in  excess  of  the  average  stockholdings  within 
that  state. 


Section  7.  As  a  result,  Section  7  of  the 
Bank  Act  continues  to  require  that  the 
allocation  of  directorships  and  the 
determination  of  member  votes  be  based 
solely  on  the  subscription  capital 
provisions,  which  will  no  longer  exist 
when  the  new  capital  plans  take  effect. 
The  Congress  has  provided  no  guidance 
on  how,  if  at  all,  it  intended  the 
references  to  the  subscription  capital 
provisions  within  Section  7  to  be 
applied  in  conjunction  with  the  new 
risk-based  capital  provisions  of  Section 
6. 

The  most  apparent  conflict  between 
Section  7  and  Section  6  (as  amended) 
pertains  to  the  number  of  votes  each 
member  may  cast  in  an  election  of 
directors.  Though  Section  7  provides 
that  the  niunber  of  votes  each  member 
may  cast  shall  equal  the  number  of 
shares  of  Bank  stock  that  the  member  is 
required  to  own.  Section  6  expressly 
authorizes  each  Bank  to  establish  voting 
preferences  for  its  capital  stock.  As 
amended.  Section  6  would  authorize  a 
Bank  to  assign  voting  rights  exclusively 
to  either  its  Class  A  or  Class  B  stock,  or 
to  the  Class  A  and  Class  B  stock  equally, 
or  to  both  Class  A  and  Class  B  but  with 
a  disproportionate  weighting.  The 
Finance  Board  believes  that  it  is  not 
possible  to  reconcile  these  provisions, 
as  a  Bank  cannot  establish  a  system  of 
voting  preferences  (which,  by 
definition,  results  in  disparate  voting 
rights  for  each  class)  while  at  the  same 
time  adhering  to  a  requirement  that  all 
shares  of  its  stock  are  to  have  luiiform 
voting  rights  (subject  only  to  the  cap  on 
members  with  large  stockholdings).  ^  In 
order  to  give  effect  to  the  GLB  Act  • 
capital  amendments  that  have 
authorized  each  Bank  to  establish  voting 
preferences,  the  Finance  Board  is  of  the 
opinion  that  the  provisions  of  Section 
7(b)  of  the  Bank  Act  that  establish  a 
"one  share,  one  vote"  structure  must  be 
considered  to  have  been  impliedly 
repealed  by  Section  6(c)(4)(B),  as 
amended  by  the  GLB  Act. 

In  a  similar  fashion,  there  are  conflicts 
between  provisions  of  Section  7(b),  (c), 
and  (e),  regarding  the  designation  of 
directorships  among  the  states,  and 
Section  6.  as  amended  by  the  GLB  Act. 
The  former  provisions  are  premised  on 
the  assumption  that  the  Baiiks  are  to  be 
capitalized  in  accordance  with  a 
statutory  formula,  whereas  the  latter 
provisions  require  the  Banks  to  be 
capitalized  in  relation  to  their  risks.  As 
described  previously.  Section  7 
continues  to  require  the  Finance  Board 


**  As  a  technical  matter,  members  with  large 
amounts  of  Bank  stock  cannot  vote  all  of  their 
shares  of  stock  due  to  the  cap  based  on  the  average 
holdings  within  each  state.  For  those  shares  that 
can  be  voted,  however,  all  votes  count  equaDy. 


to  designate  the  elected  directorships  of 
each  Bank  among  the  states  in  the 
approximate  ratio  of  the  Bank  stock 
required  to  be  held  by  the  members  in 
each  state  to  the  total  stock  outstanding, 
as  of  the  end  of  the  calendar  year.  The 
Finance  Board  cannot  determine  those 
ratios  in  the  manner  required  by  the 
literal  language  of  Section  7,  however, 
because  under  the  new  capital  structure 
the  members  will  no  longer  be  required 
to  maintain  an  investment  in  Bank  stock 
in  accordance  with  the  statutory 
formula  and  as  of  December  31st  of  each 
year.  The  Finance  Board  has  considered 
whether  it  would  be  feasible  to  calculate 
the  Section  7  ratios  for  the  allocation  of 
directorships  on  the  basis  of  Section  6, 
as  it  has  been  amended,  but  believes 
that  doing  so  likely  would  create  a  host 
of  uncertainties  that  are  not  addressed 
by  the  Bank  Act  and  which  the  Finance 
Board  would  be  reauired  to  resolve. 

As  amended  by  tne  GLB  Act,  Section 
6  does  refer  to  a  "minimiun  investment" 
that  each  member  must  maintain  in  the 
stock  of  the  Bank,  but  it  does  not  specify 
what  that  term  means,  other  than 
indicating  that  it  may  be  based  on  a 
percentage  of  a  member's  assets  or  a 
percentage  of  its  advances,  or  any  other 
provision  approved  by  the  Finance 
Board.  The  Finance  Board  could  define 
the  term,  but  there  likely  are  several 
ways  in  which  to  do  so,  none  of  which 
would  be  compelled  by  statute. 
However  the  term  is  to  be  defined,  it 
would  have  to  be  correlated  in  some 
fashion  to  the  risks  to  which  the  Bank 
is  exposed,  i.e.,  it  should  not  result  in 
a  Bank  having  too  little  or  too  much 
capital  in  relation  to  its  risks.  Thus,  a 
bare  formulaic  definition  of  the  term  (as 
formerly  included  in  the  subscription 
capital  provisions)  likely  would  not  be 
appropriate  because  it  would  have  no 
relation  to  the  risks  to  which  the  Banks 
are  exposed. 

As  one  possibility,  the  Finance  Board 
could  define  "minimtim  investment"  to 
mean  an  amount  of  Bank  stock  required 
to  be  held  as  a  condition  of  membership 
in  the  Bank.  That  approach,  however, 
would  be  complicated  by  the  issuance 
of  the  two  classes  of  Bank  stock 
authorized  by  the  GLB  Act.  The 
existence  of  two  classes  of  stock  means 
that  for  every  state  within  a  Bank 
district  each  member  located  in  that 
state  would  hold  a  certain  percentage  of 
the  Bank's  Class  A  stock  and  a  certain 
percentage  of  the  Bank's  Class  B  stock. 
Because  the  GLB  Act  gives  each  member 
the  option  of  determining  which  class  of 
stock  to  buy,  it  is  likely  that  if  a  Bank 
issues  both  Class  A  and  Class  B  stock 
there  will  be  some  members  that 
purchase  only  one  class  of  Bank  stock 
and  other  members  that  piuchase  both 
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classes  of  stock  but  in  varying 
combinations.  As  a  result,  for  each  state 
in  a  Bank  district  it  is  unlikely  that  the 
percentage  of  Class  A  stock  held  by  the 
members  located  in  that  state  will  be 
identical  to  the  percentage  of  Class  B 
stock  held  by  the  members  in  that  state. 
Indeed,  it  appears  probable  that  the 
relative  percentages  of  Class  A  and  Class 
B  stock  held  by  the  members  in  a 
particular  state  will  differ,  and  may  well 
differ  substantially.  Thus,  it  would  be 
possible,  and  perhaps  probable,  that  the 
Class  A  stock  of  a  Bank  may  be 
concentrated  in  certain  states  while  the 
Class  B  stock  would  be  concentrated  in 
other  states  within  the  Bank  district.  In 
that  event,  the  Finance  Board  should  be 
able  to  determine  the  ratio  of  Class  A 
stock  held  by  members  in  a  given  state, 
and  separately  should  be  able  to 
determine  the  ratio  of  Class  B  stock  held 
by  the  members  in  that  state.  It  is  not 
at  all  clear,  however,  how  the  Finance 
Board  could  apply  those  ratios  to 
allocate  the  elected  directorships  in  the 
maimer  required  by  Section  7, 
especially  if  there  are  material 
differences  among  the  ratios  for  the 
various  states  in  the  Bank  district.  The 
possibility  of  having  two  different  ratios 
would  be  further  complicated  by  the 
provisions  of  the  GLB  Act  that  allow  a 
Bank  to  set  a  lower  minimiun 
investment  for  the  B  stock  than  for  the 
Class  A  stock.  Thus,  even  if  the  Finance 
Board  could  readily  calculate  the  ratios 
for  the  Class  A  and  Class  B  stock, 
respectively,  for  each  state,  the  ratio  for 
the  Class  B  stock  most  likely  woidd 
have  to  be  adjusted  in  some  fashion. 

As  an  alternative  to  viewing  the  term 
"minimum  investment"  as  an 
investment  required  as  a  condition  of 
membership,  it  could  be  defined  in 
terms  of  the  amount  of  Bank  stock 
required  to  support  the  credit,  market, 
and  operations  risks  created  for  the 
Bank  as  a  result  of  entering  into 
business  transactions  (such  as  making 
advances,  acquiring  mortgage  assets,  or 
issuing  letters  of  credit)  with  a  member. 
Because  all  Bank  assets  entail  some 
degree  of  risk,  a  member  could  be 
required  to  purchase  Class  A  and  Class 
B  stock  in  whatever  amounts  are 
necessar\^  to  provide  the  total  capital 
and  permanent  capital  required  to  cover 
the  risks  associated  with  the  assets 
created  by  its  business  transaction  with 
the  Bank  If  the  Finance  Board  were  to 
define    minimum  investment"  on  the 
basis  of  the  risk  placed  on  the  balance 
sheet,  such  an  approach  would  result  in 
most  members  investing  in  both  Class  A 
and  Class  B  stock.  The  relative  amounts 
of  each  class  of  stock  held  by  a  member 
under  such  an  approach  would  vary 


with  the  degree  of  risk  associated  with 
the  underlying  assets.  Thus,  one  would 
expect  that  a  member  placing  somewhat 
more  risky  assets  on  the  balance  sheet 
of  the  Bank  would  be  required  to 
purchase  a  correspondingly  greater 
amount  of  Class  B  stock  than  a  member 
creating  the  same  amount  of  a  less  risky 
asset.  Because  the  leverage  requirement 
applies  independently  of  risk,  however, 
an  equal  amount  of  assets  with  different 
risk  characteristics  should  require  the 
same  amount  of  Class  A  stock  for 
leverage  purposes.  Thus,  defining 
"minimum  investment"  in  this  manner 
also  would  be  likely  to  result  in  the  ratio 
of  Class  A  stock  held  by  the  members 
in  a  particular  state  differing  from  the 
ratio  of  Class  B  stock  held  by  the 
members  in  that  state,  which  would 
present  the  same  difficulties  in 
calculating  the  individual  state  ratio 
described  previously.  Moreover,  it  is 
likely  that  the  term  "minimum 
investment"  could  not  be  defined  solely 
on  the  basis  of  a  member's  transaction.s 
with  the  Bank  because  not  all  mt^rnhnrs 
will  at  all  times  be  engaged  in  a 
business  transaction  with  the  Bank.  For 
that  reason,  it  is  likely  that  a  definition 
of  "minimum  investment"  would  have 
to  incorporate  both  membership  and 
risk  aspects.  If  so,  the  Finance  Board 
then  would  be  faced  with  using  as  many 
as  four  different  stock  ratios  for  each 
state  if  it  were  to  determine  the 
allocation  of  directorships  in 
accordance  with  the  literal  language  of 
Section  7. 

Apart  from  those  definitional 
concerns,  the  Finance  Board  has  a  more 
general  concern  that  requiring  the 
allocation  of  elected  directorships 
among  the  states,  regardless  of  how  it  is 
done,  could  impair  the  ability  of  the 
Banks  to  sell  Class  B  stock  in  amounts 
sufficient  to  comply  with  their  risk- 
based  capital  requirements  If  that  were 
to  occiu',  the  adherence  to  the  state- 
based  allocation  formula  clearly  would 
frustrate  the  intent  of  Congress  in 
establishing  a  risk-based  capital 
structiu^  for  the  Banks.  In  requiring  the 
Banks  to  have  sufficient  permanent 
capital  to  meet  their  risk-based  capital 
requirements,  the  GLB  Act  has 
effectively  mandated  that  the  Banks, 
through  sale  or  conversion,  issue  a 
significant  amount  of  Class  B  stock. '^  In 


'  Although  a  Bank  may  include  its  retained 
earnings  as  permanent  capital,  no  Bank  has 
sufficient  retained  earnings  to  comply  with  the  risk 
based  capital  requirements  at  present  or  is  likely  to 
have  sufficient  retained  earnings  in  the  near  future. 
Since  the  enactment  of  FIRREA  in  1989,  the  Banks 
have  maintained  only  nominal  amounts  of  retained 
earnings.  Moreover,  in  the  six  months  since  the 
enactment  of  the  GLB  Act,  some  Banks  have  paid 
out  significant  portions  of  their  retained  earnings  to 
their  members.  As  of  March  31,  2CX)0,  the  retained 


tension  with  this  requirement  is  another 
provision  of  the  GLB  .Act.  which 
requires  that  each  Bank's  capital  plan 
allow  each  member  the  option  of 
determining  what  combination  of 
classes  of  authorized  Bank  stock  to 
purchase.  In  effect,  the  GLB  Act  requires 
the  Banks  to  issue  Class  B  stock  but 
does  not  compel  the  members  to 
purchase  the  Class  B  stock.  The  GLB  Act 
does  provide  that  each  Bank  is  to 
establish  the  terms,  rights,  and 
preferences  for  each  class  of  stock  that 
are  "consistent  with  Finance  Board 
regulations  and  market  requirements." 
That  provision  recognizes  that  if  the 
purchase  of  Class  B  stock  is  to  be 
voluntary',  then  the  Banks  must  be 
authorized  to  establish  terms  for  the 
Class  B  stock,  such  as  voting  and 
dividend  preferences,  that  provide 
economic  incentives  for  the  members  to 
purchase  the  Class  B  stock. 

The  paramount  intent  of  Congress  in 
revising  the  capital  structure  for  the 
Banks  was  to  ensure  that  the  risks  to 
which  each  Bank  are  exposed  are 
supported  by  permanent  capital,  i.e.. 
Class  B  stock  and  retained  earnings. 
Because  Class  B  stock  is  the  only 
practical  source  of  permanent  capital  for 
the  immediate  future,  the  intent  of  the 
Congress  cannot  be  implemented  unless 
the  Banks  are  able  to  sell  Class  B  stock. 
To  the  extent  that  other  provisions  of 
the  Bank  Act  might  impair  the  ability  of 
the  Banks  to  do  so.  the  application  of 
those  provisions  would  frustrate  the 
intent  of  Congress  in  creating  the  new 
risk-based  permanent  capital  structure. 
The  Finance  Board  believes  that 
requiring  the  allocation  of  the  elected 
directorships  of  each  Bank  exclusively 
on  a  state-based  formula  would  make 
the  Class  B  stock  a  less  attractive 
economic  option  for  the  members 
because  there  would  be  no  assurance 
that  the  Class  B  stock  would  be 
distributed  in  the  same  proportion  that 
the  directorships  would  be  allocated 
among  the  states. 

Because  of  the  difficulties  in  using  a 
"minimum  investment"  as  a  proxy  for 
the  amount  of  stock    required  to  be 
held"  as  of  each  December  31st.  and  the 
likelihood  that  a  state-based  allocation 
of  directorships  would  make  the  sale  of 
Class  B  stock  more  difficult,  the  Finance 
Board  has  preliminarily  determined  that 
it  cannot  apply  the  provisions  of  Section 
7  regarding  the  allocation  of 
directorships  without  frustrating  the 
intent  of  Congress  to  create  a  workable 
risk-based  permanent  capital  structure 


earnings  of  the  Bank  System  were  equal  to  0.1 1 
percent  of  the  total  assets  of  the  Banks,  and  the 
amounts  at  the  individual  Banks  ranged  from  0.03 
percent  to  0.20  percent  of  total  assets.     - 
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for  the  Bankis  The  Finance  Board 
beheves  that  there  is  no  practical  way  to 
give  simuhaneous  effect  to  one 
provision  of  law  that  would  require  the 
preservation  of  the  subscription  capital 
structure  for  the  purpose  of  allocating 
directorships  and  voting  rights  and 
another  provision  of  law  that  would 
repeal  the  subscription  capital  structure 
m  its  entirety.  The  Finance  Board  is 
proposing  to  resolve  that  conflict  by 
giving  precedence  to  the  provisions  of 
Section  6  of  the  Bank  Act,  as  amended 
by  the  GLB  Act.  over  those  provisions 
of  Section  7(b),  (c).  and  (e)  relating  to 
voting  and  the  allocation  of 
directorships."  The  Finance  Board  does 
not  believe  that  any  other  provisions  of 
Section  7  are  inconsistent  with  Section 
6,  as  amended.  Thus,  the  other 
provisions  of  Section  7,  such  as  those 
regarding  the  size  of  the  board  of 
directors  (including  both  elected  and 
appointed  directors),  the  requirements 
applicable  to  individual  directors,  the 
terms  of  office,  term  limits,  vacancies, 
compensation,  duties,  and 
indemnification,  would  not  be  affected 
by  the  application  of  Section  6.  as 
amended. 

In  cases  of  conflicting  statutory 
provisions,  it  is  an  ordinar\'  rule  of 
statutory  construction  that  later-enacted 
provisions  take  precedence  over  older 
provisions,  to  the  extent  that  the  older 
provision  is  inconsistent  with  the  later- 
enacted  provision.  See  Tennessee  Gas 
Pipeline  Co.  v.  Federal  Energy 
Regulaton-  Comm'n.  626,  F.2'd  1020, 
1022  (D.C.  Cir.  1980);  Estate  of  Flanigan 
V.  Commissioner  of  Internal  Revenue, 
743  F.2d  1526,  1532  (11th  Cir.  1984), 
The  Finance  Board  believes,  as 
described  above,  that  the  provisions  of 
Section  6  must  take  precedence  over  the 


"  Puerto  Rico  presents  a  unique  situation  of  a 
prior  Finance  Board  establishment  of  a  directorship, 
which  has  been  made  permanent  by  statute.  In 
1962,  Congress  amended  Section  7(e)  to  authorize 
the  Finance  Board  to  establish  an  additional  elected 
directorship  for  the  Bank  in  which  the 
Commonwealth  of  Puerto  Rico  was  located,  which 
directorship  was  required  to  be  designated  to  Puerto 
Rico.  The  Finance  Board  exercised  that  authority, 
creating  an  addiuonal  elected  directorship  for  the 
New  York  Bank,  which  it  designated  as 
representing  the  members  located  in  Puerto  Rico. 
Although  the  designation  of  that  seat  to  Puerto  Rico 
is  inconsistent  with  the  risk-based  capital 
amendments  to  SecUon  6,  for  the  same  reasons  that 
the  other  state-based  designations  are  inconsistent 
with  Section  6.  the  preservation  of  the  additional 
directorship  can  be  reconciled  with  Section  6,  as 
amended.  Accordingly,  the  New  York  Bank  would 
continue  to  have  an  additional  elected  directorship 
pursuant  to  Section  7(e),  and  the  proposed  rule 
would  allow  the  Bank  to  accommodate  the 
representation  of  members  located  in  Puerto  Rico  as 
part  of  its  capital  plan.  As  provided  in  Section  7(e). 
if  the  Finance  Board  ever  were  to  relocate  the 
Commonwealth  of  Puerto  Rico  to  another  Bank 
district,  the  additional  elected  directorship  created 
by  Section  7(e)  would  cease  to  exist. 


provisions  of  Section  7  that  relate  to  the 
allocation  of  directorships  and  voting. 
The  U,S.  Supreme  Coxul  has  made  clear, 
however,  that  it  is  also  a  "cardinal  rule" 
of  statutory  construction  that  judicial 
findings  of  such  implied  repeals  of 
statutory  provisions  are  not  favored, 
Morton  v.  Mancari,  417  U.S.  535,  549 
(1974);  Posadas  v.  National  City  Bank, 
296  U.S.  497.  503  (1936).  The  Court  has 
explained  that  effect  should  be  given  to 
both  provisions  wherever  possible  and 
that  absent  a  "clear  and  manifest" 
intention  on  the  part  of  Congress  to 
repeal  a  statutory  provision,  the  only 
permissible  justification  for  a  repeal  by 
implication  is  when  the  earlier  and  later 
statutes  are  "irreconcilable."  Morton, 
417  U.S.  at  550-51;  see  Georgia  v. 
Pennsylvania  RR  Co.,  324  U.S.  439, 
456-57;  FAIC  Securities  v.  United 
States,  768  F.2d  352.  362  (D.C.  Cir. 
1985);  United  Ass' n  of  Journeymen  and 
Apprentices  v.  Thornburgh,  768  F. 
Supp.  375,  379-80  (D.D.C.  1991). 

In  determining  whether  an 
"irreconcilable"  conflict  exists  between 
statutory  provisions,  a  court  will  first 
look  to  the  plain  language  of  the 
statutes.  See  Flanigan,  743  F.2d  at  1532 
(finding  that  two  provisions  of  the 
Internal  Revenue  Code  were,  on  their 
face,  plainly  irreconcilable).  Only  when 
the  language  of  two  provisions  leaves 
the  court  in  doubt  as  to  whether  they 
represent  truly  irreconcilable  intentions 
will  a  court  resort  to  any  legislative 
history  that  may  be  pertinent  to  the 
issue.  See  Demby  v.  Schweiker,  671  F,2d 
507,  510  (D.C.  Cir,  1981)  (wherem  the 
court  resorted  to  the  legislative  history 
of  the  newer  act  in  finding  that  the 
provisions  in  question  were  not 
irreconcilable). 

An  administrative  agency  charged 
with  the  implementation  of  a  particular 
statute  may  implement  an 
administrative  resolution  of  two 
conflicting  provisions  in  that  statute 
through  a  proper  APA  notice-and- 
comment  rulemaking.  Citizens  to  Save 
Spencer  County  v.  Environmental 
Protection  Agency,  680  F.2d  844,  875- 
78  (D.C.  Cir.  1979).  In  vuidertaking  such 
a  rulemaking,  an  agency  should 
determine,  based  on  the  plain  language 
of  the  provisions  and,  if  necessary,  on 
the  legislative  history  of  the  statutes, 
that  the  provisions  are  irreconcilable.  Id. 
at  863-68  The  agency  should  then 
consider  the  statute  as  a  whole  and  the 
piuposes  of  the  provisions  in  question 
in  order  to  fashion  a  solution  that  avoids 
unnecessarv  hardship  or  surprise  to 
affected  parties  and  remains  within  the 
general  bounds  of  the  statute  in 
question.  Id.  at  870-71.  The  Finance 
Board  believes  that  the  provisions  of 
Sections  6  and  7  of  the  Bank  Act 


described  above  are  in  conflict  and  is 
proposing  through  this  rulemaking  to 
give  precedence  to  the  capital 
provisions  of  Section  6.  The  legislative 
history  of  the  GLB  Act  does  not  address 
the  interrelationship  between  Section  6 
and  Section  7,  though  the  language  of 
the  statute  and  the  legislative  history  do 
suggest  strongly  that  the  creation  of  a 
sound  system  of  permanent  capital  was 
of  paramount  concern  to  the  Congress  in 
amending  Section  6.  The  proposed  rule 
has  been  structured  to  give  effect  to 
Section  7  to  the  greatest  degree  possible, 
and  would  not  preclude  a  Bank  from 
estabUshing  a  state-based  structure  if  it 
believed  that  approach  would  be 
consistent  with  capitalizing  the  Bank  in 
the  manner  required  by  the  GLB  Act. 

The  proposed  rule  would  require  that 
the  capital  plaiAor  each  Bank  specify 
the  manner  in  which  the  members  are 
to  elect  directors  and  the  other  corporate 
matters,  if  any,  on  which  the  members 
will  be  entitled  to  vote.  The  capital  plan 
also  must  describe  the  voting 
p)references,  if  any,  to  be  assigned  to  any 
particular  class  or  subclass  of  stock,  and 
whether  the  Bank  will  permit 
ciunulative  voting  by  its  members  and, 
if  so,  the  matters  on  which  members 
may  vote  cvunulatively. 

if  a  Bank  were  to  issue  any  Class  B 
stock,  the  proposed  rule  would  require 
that  the  Bank  assign  some  voting  rights 
to  the  Class  B  stock.  The  proposed  rule 
would  not  specify  what  voting  rights 
should  be  assigned  to  the  Class  B  stock, 
and  thus  would  allow  each  Bank  to 
determine  whether  the  Class  B  stock 
would  have  exclusive  voting  power  or 
shared  voting  power.  If  a  Baink  were  to 
issue  Class  B  stock,  the  proposed  rule 
would  allow  the  Bank,  in  its  discretion, 
also  to  assign  some  voting  rights  to  the 
Class  A  stock,  and  would  allow  some 
voting  rights  to  be  assigned  to  the 
members  generally,  i.e..  without  regard 
to  the  amount  or  class  of  Bank  stock  that 
each  member  owns.  Within  each  class 
or  subclass  of  stock,  however,  the 
proposed  rule  would  require  that  all 
shares  have  equal  voting  rights, 
although  a  Bank  could  give  preferences 
to  one  or  more  classes.  Thus,  all  Class 
B  stock  would  vote  equally,  although  a 
Bank  could  authorize  the  Class  B 
members  to  elect  a  majority  of  the 
elected  directors  by  giving  Class  B  a 
preference  over  the  Class  A  stock.  As 
suggested  to  the  Finance  Board  by  an 
independent  consultant  retained  by  the 
Banks  to  study  the  GLB  Act  capital 
issues,  a  Bank  may  find  that  such 
preferences  are  necessary  in  order  to  sell 
the  Class  B  stock  because  it  bears  more 
of  the  risks  than  does  the  Class  A  stock. 

As  a  means  of  preventing  undue 
concentration  of  voting  power  within  a 
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small  number  of  members,  the  proposed 
rule  would  cap  the  number  of  votes  any 
member  (including  affiliated  members) 
may  cast  in  an  election  at  20  percent  of 
the  votes  eligible  to  be  cast  in  that 
election.  The  Finance  Board  recognizes 
that  in  some  Bank  districts  a  member 
with  less  than  20  percent  of  the  vote 
may  be  able  to  control  the  Bank  and 
therefore  is  proposing  to  allow  any  Bank 
to  establish  a  lower  percentage  as  part 
of  its  capital  plan. 

As  noted  above,  in  order  to  ensure 
that  the  new  capital  structure  is 
workable  and  the  Banks  are  able  to  sell 
the  Class  B  stock,  the  proposed  rule 
would  state  expressly  that  the  elected 
directorships  for  a  Bank  need  not  be 
allocated  among  the  states  on  the  basis 
of  the  amount  of  stock  required  to  be 
held  under  the  now-repealed 
subscription  capital  requirements,  and 
that  the  number  of  votes  for  each 
member  also  need  not  be  based  on  the 
amount  of  stock  each  member  was 
required  to  hold  as  of  the  end  of  the 
prior  year.  Notwithstanding  that 
provision  the  proposed  rule  would  not 
preclude  a  Bank  from  allocating  voting 
rights  among  its  members  on  a  state-by- 
state  basis,  provided  such  an  allocation 
were  approved  as  part  of  the  Bank's 
capital  plan.  A  Bank  also  could  adopt 
any  other  reasonable  method  of  electing 
directors,  such  as  authorizing  each  class 
of  stock  to  elect  a  specified  number  of 
directors,  or  allocating  the  directors 
among  the  members  based  on  the  asset 
size  of  the  members.  The  proposed  rule 
also  would  require  that  each  Bank 
include  in  its  capital  plan,  to  the  extent 
feasible,  a  provision  for  the 
representation  of  small  members  that 
own  Class  B  stock,  particularly  members 
that  are  community  financial 
institutions  (CFI),  as  that  term  is  defined 
by  the  GLB  Act. 

Although  the  proposed  rule  includes 
provisions  addressing  concentration  of 
stock  ownership.  Limits  on  voting  rights, 
and  representation  of  CFIs  on  the  boards 
of  directors,  the  Finance  Board  is 
especially  interested  in  receiving 
comments  on  these  issues  and  whether 
there  may  be  other  ways  to  address  each 
of  them.  The  approach  taken  in  the 
proposed  rule  regarding  voting  would 
allow  each  Bank  to  determine  the 
manner  in  which  the  members  are  to 
elect  directors,  which  recognizes  that 
the  board  of  each  Bank  may  be  best 
suited  to  determining  how  to  balance 
the  interests  of  its  members  against  the 
need  to  raise  the  capital  required  by  the 
GLB  Act.  Notwithstanding  the  approach 
embodied  in  the  proposed  rule,  the 
Finance  Board  requests  public 
comments  on  whether  there  might  be  a 
need  to  include  some  limitations  in  the 


rule  such  that  it  does  not  have  any 
untoward  consequences  for  the 
cooperative  structure  of  the  Bank 
System. 

On  the  issue  of  board  composition, 
the  Finance  Board  would  like  to  receive 
comments  on  whether  the  rule  should 
include  a  provision  requiring  certain 
types  of  members,  such  as  CFIs,  to  be 
represented  on  the  boards  of  the  Banks. 
As  proposed,  the  rule  would  require  the 
Banks  to  ensure  that  small  members, 
specifically  including  CFIs,  that  own 
Class  B  stock  be  represented  on  the 
board,  to  the  extent  it  is  feasible  to  do 
so.  The  Finance  Board  woidd  like  to 
know  whether  this  type  of  requirement 
should  be  made  mandatory  on  the 
Banks,  such  that  some  number  of  the 
elected  directorships  should  be  assigned 
permanently  to  the  CFIs  within  that 
district.  The  Finance  Board  also  would 
like  to  receive  comments  on  whether  the 
nde  should  mandate  some  form  of  state- 
based  representation  on  the  boards  of 
the  Banks.  With  the  removal  of  barriers 
to  interstate  banking,  it  is  less  clear 
what  purpose  is  served  by  retaining  a 
state-based  board  of  directors,  especially 
when  there  is  no  requirement  that  the 
members  within  a  particular  state  hold 
any  Class  B  stock.  The  Finance  Board 
requests  that  any  comments  advocating 
a  requirement  for  state-based 
representation  address  the  details  of 
how  that  should  be  accomplished, 
especially  in  light  of  the  vaning  number 
of  states  in  each  Bank  district,  which 
range  from  two  to  eight,  and  the 
cooperative  structiue  of  the  Bank 
System.  The  Finance  Board  also  would 
like  to  know  whether  it  would  be 
advantageous  to  increase  the  size  of  the 
boards  of  directors  to  accommodate  the 
representation  of  small  members,  which 
the  Finance  Board  can  do  in  the  five 
Bank  districts  that  include  five  or  more 
states,  and  if  so,  what  actions  might  be 
appropriate  in  the  other  seven  Bank 
districts,  for  which  the  Finance  Board 
cannot  increase  the  number  of  directors 
on  the  boards. 

One  issue  on  wHch  the  Finance 
Board  would  like  to  receive  comment  is 
whether  the  rule  should  allow  a  Bank  to 
include  advisory  directors  on  its  board, 
i.e.,  directors  who  are  not  elected  by  the 
members  and  who  do  not  vote  on  board 
matters,  but  who  may  participate  in  the 
deliberations  of  the  full  board  of 
directors.  Advisory  directors  are  neither 
expressly  authorized  nor  expressly 
prohibited  by  the  Bank  Act,  but  the 
Finance  Board  believes  that  it  could 
authorize  such  directors,  provided  that 
the  management  of  the  Bank  (i.e.,  the 
ability  to  vote)  remained  vested 
exclusively  in  the  elected  and  appointed 
directors.  Although  an  advisory  director 


could  not  vote  on  matters  before  the 
board  of  the  Bank,  the  Finance  Board 
believes  that  there  may  be  some  value 
to  the  Bank  in  having  such  individuals 
on  the  board,  as  they  could  present  the 
views  of  members  who  might  not 
otherwise  have  a  voice  at  the  meetings 
of  the  boards  of  directors.  For  example, 
if  the  members  were  to  elect  directors 
predominantly  from  certain  states  or 
from  certain  sized  institutions,  the 
board  could  appoint  advisory  directors 
from  states  or  classes  of  members  that 
were  not  otherwise  represented.  The 
proposed  rule  does  not  include  any 
provisions  regarding  advisorv  directors, 
but  the  Finance  Board  would  appreciate 
comments  on  whether  such 
directorships,  or  other  advisory  panels, 
might  be  appropriate  to  address  in  the 
final  rule. 

The  proposed  rule  would  bar  any 
member  or  affiliated  members  from 
owning  more  than  40  percent  of  anv 
class  of  Bank  stock  and  would  bar  any 
member  or  affiliated  members  from 
casting  more  than  20  percent  of  the 
eligible  votes  in  any  election.  Although 
the  proposed  rule  would  allow  each 
Bank  to  establish  lower  limits  as  part  of 
its  capital  plan,  the  Finance  Board 
requests  comments  on  whether  the 
percentages  used  in  the  proposal  are 
appropriate  or  whether  the  Finance 
Board  should  adopt  some  other 
percentages  as  a  means  of  preserving  the 
cooperative  structure  of  the  Bank 
System. 

With  regard  to  voting  rights,  the 
proposed  rule  would  require  that  the 
Class  B  stockholders  be  assigned  some 
voting  rights,  but  would  leave  to  each 
individual  Bank  the  responsibility  to 
decide  exactly  what  voting  rights  the 
Class  B  stock  shall  be  assigned.  The  rule 
expressly  allows  a  Bank  to  assign  voting 
rights  ds  well  to  the  Class  A 
stockholders  and  further  allows  a  Bank 
to  assign  voting  rights  on  the  basis  of 
membership,  i.e.,  without  regard  to 
what  class  or  how  much  stock  a 
particular  member  owns.  The  Finance 
Board  would  like  to  receive  comments 
on  whether  those  matters  that  are  at 
present  left  to  the  discretion  of  the 
Banks  should  be  included  in  the  rule  as 
a  mandatory  requirement,  i.e.,  whether 
the  Banks  should  be  required  to  assign 
some  portion  of  the  voting  rights  on  a 
one-member  one-vote  basis,  or  should 
otherwise  require  that  the  members 
generally  be  allowed  to  elect  some 
number  of  directors.  Similarly,  the 
Finance  Board  requests  comments  on 
whether  some  number  of  directorships 
or  some  proportion  of  the  vote  should 
be  assigned  by  regulation  to  the  Class  A 
stockholders. 
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With  regard  to  all  such  issues,  the 
Finance  Board  requests  that  commenters 
elaborate  on  how  any  alternative  voting 
arrangements  recommended  by  the 
(  nmmenters  would  work  in  conjunction 
with  Section  6  and  how  they  would 
facilitate,  or  at  least  not  impair,  the 
ability  of  the  Banks  to  raise  the 
permanent  and  total  capital  required  by 
the  GLB  Act.  If  the  Finance  Board 
ultimately  adopts  a  final  rule  addressing 
the  voting  rights  and  directorship 
structure  generally  as  proposed,  the 
final  rule  also  would  include 
conforming  amendments  to  certain 
provisions  of  the  current  election  rules, 
12  CFR  Part  915.  Those  rules  address 
matters  such  as  the  allocation  of 
directorships,  the  annual  capital  stock 
report,  the  determmation  of  member 
votes,  and  the  election  process.  If  the 
final  rule  authorizes  each  Bank  to 
determine  the  manner  of  electing 
directors,  several  of  the  existing 
regulations  in  Part  915  would  have  to  be 
rescinded  or  revised,  to  the  extent  that 
they  are  based  on  the  subscription 
capital  provisions  incorporated  in 
Section  7.  Assuming  that  the  final  rule 
were  to  address  voting  rights  and  the 
allocation  of  directorships  in  the 
manner  proposed,  the  Finance  Board 
requests  comment  on  what  conforming 
amendments  to  the  existing  elections 
regulations  would  be  appropriate. 

C.  Dividends.  Under  the  proposed 
rule,  any  member,  including  those 
withdrawing  from  the  Bank  System,  that 
owns  Class  A  or  Class  B  stock,  or  both, 
would  be  entitled  to  receive  dividends 
declared  on  its  stock  for  as  long  ai  it 
owned  the  stock.  The  Class  A  stock 
would  be  required  to  pay  a  stated 
dividend,  and  the  capital  plan  would 
specifv'  the  basis  on  which  the  stated 
dividend  would  be  calculated.  Any 
Bank  wishing  to  change  the  basis  on 
which  the  stated  Class  A  dividend  is 
calculated  would  be  required  to  amend 
its  capital  plan  and  submit  the 
amendment  to  the  Finance  Board  for 
approval.  Payment  of  the  stated 
dividend  on  the  Class  A  stock  would 
have  priority  over  the  payment  of 
dividends  on  Class  B  stock.  By 
providing  Class  A  stockholders  a 
dividend  priority,  the  Finance  Board 
intends  to  preclude  the  possible 
manipulation  of  the  Class  A  dividend  by 
and  for  the  benefit  of  Class  B 
shareholders,  who  are  likely  to  have 
greater  influence  on  the  Bank's  dividend 
policies  than  Class  A  stockholders.  After 
a  Bank  pays  its  stated  Class  A  dividend, 
the  board  of  directors  of  a  Bank  may 
augment  the  stated  dividend.  This 
additional  p.iyment  may  be  paid,  at  the 
discretion  of  the  Bank's  board  of 


directors,  before,  concurrently  with,  or 
after  payment  of  dividends  on  paid-in 
Class  B  stock.  Along  with  specifying  the 
basis  on  which  the  stated  dividend 
would  be  calculated,  a  Bank's  board  of 
directors  would  have  to  determine,  prior 
to  issuance  of  the  stock,  whether  such 
dividends  are  to  be  cumulative  or  non- 
cumulative. 

Under  the  proposed  rule,  the  Bank's 
board  of  directors  could  authorize  the 
payment  of  a  dividend  to  Class  B 
stockholders  and  would  determine  the 
amount  of  the  dividend  to  be  paid.  The 
board  of  directors  would  also  be  able  to 
establish  different  dividend  rates  or 
preferences  for  different  subclasses  of 
Class  B  stock.  A  dividend  established 
for  a  different  subclass  could,  for 
example,  track  the  performance  of 
specific  Bank  assets,  such  as  Acquired 
Member  Assets  or  advances.  Any 
dividend  that  tracks  the  performance  of 
a  Bank  asset,  however,  must  be 
proportionately  appropriate  for  the  level 
of  risk  and  profitability  associated  wdth 
the  underlying  asset.  For  example,  the 
lower  the  risk  and  profitability  of  an 
asset,  the  lower  the  dividend  payment 
should  be. 

The  payment  of  any  Class  B  dividends 
would  only  be  permitted  after  the 
payment  of  the  stated  Class  A  dividend. 
Any  dividends  to  Class  B  stockholders 
must  be  payable  from  GAAP  net 
earnings  of  the  Bank  plus  the  GAAP 
retained  earnings  of  the  Bank  (after  the 
payment  of  Class  A  dividends).  GAAP 
net  earnings  are  the  net  earnings  of  the 
Bank  after  the  payment  of  the 
Resolution  Funding  Corporation 
(RefCorp)  and  Affordable  Housing 
Program  obligations.  Any  dividends  on 
Class  B  stock  would  be  non-cumulative. 
Cumulative  dividends  on  Class  B  stock 
would  not  be  necessary  because  the 
board  of  directors  would  set  the 
dividend  rate  anew  each  year  and  could, 
therefore,  effectively  treat  dividends  as 
cumulative,  but  only  if  there  were 
sufficient  earnings  to  do  so. 

D.  Preferences  on  Liquidation,  Merger, 
or  Consolidation.  Under  the  proposed 
rule,  in  the  event  of  a  liquidation, 
merger,  or  other  consolidation  of  a 
Bank,  Class  A  stockholders  would  be 
entitled  to  receive  the  par  value  of  their 
stock,  plus  any  accumulated  dividends. 
Class  A  stockholders  would  be  paid 
before  the  Bank  (or  its  successor)  could 
redeem  any  Class  B  stock  or  pay 
dividends  on  the  outstanding  Class  B 
stock  that  had  been  issued  by  the  Bank 
that  had  been  liquidated,  merged,  or 
consolidated.  The  preference  given  to 
Class  A  stockholders  in  such  cases  is 
consistent  with  the  priority  given  to  the 
payment  of  the  stated  dividend  to  Class 


A  stockholders  and  with  the  role  of 
Class  B  stock  as  bearing  the  greater  risk. 

E.  Transfer  of  Capital  Stock.  As 
required  by  the  GLB  Act,  the  proposed 
rule  would  allow  a  member  to  transfer 
capital  stock  only  to  another  member  of 
the  Bank  or  to  an  institution  that  is  in 
the  process  of  becoming  a  member.  The 
Finance  Board  considers  the  transfer  of 
stock  to  an  institution  in  the  process  of 
becoming  a  member  as  an  opportunity 
to  minimize  the  likelihood  of  a  Bank 
becoming  overcapitalized.  Any  such 
transfer  of  stock  would  be  at  a  price 
agreed  to  by  the  parties,  and  could  be 
below,  at,  or  above  the  par  value  of  the 
stock. 

Additionally,  the  proposed  rule 
would  prohibit  a  Bank  from  allowing 
the  transfer  of  Bank  stock  to  a  member 
or  group  of  affiliated  members  if,  after 
the  transfer,  the  member  or  group  of 
affiliated  members  would  own  more 
than  40  percent  of  any  class  or  subclass 
of  capital  stock.  The  proposed  rule  also 
would  allow  a  Bank,  through  its  capital 
plan,  to  establish  an  ownership  cap 
lower  than  40  percent.  The  ownership 
cap  is  intended  to  preclude  the 
possibility  that  a  single  member  or 
group  of  affiliated  members  could 
control  a  Bank.  If  a  merger,  acquisition, 
or  other  consolidation  of  two  or  more 
members  of  a  Bank  were  to  result  in  the 
surviving  member  holding  more  than  40 
percent  of  any  class  of  stock,  or  any 
lower  cap  set  by  the  Bank,  the  Bank  and 
member(s)  would  be  required  to  agree  to 
a  plan  for  the  member  to  divest  any 
stock  in  excess  of  the  ownership  cap  in 
an  orderly  manner.  The  Finance  Board 
requests  conunents  on  how  else  the 
concentration  limits  might  be  appUed  in 
the  case  of  a  merger  of  members,  as  well 
as  on  how  to  apply  such  limits  if  a 
member  were  to  exceed  the  limits  as  a 
result  of  actions  taken  by  a  third  party, 
such  as  the  withdrawal  of  a  large 
member  that  causes  the  percentages  of 
all  other  members  to  increase. 

F.  Membership  Investment  in  Capital 
Stock.  The  GLB  Act  requires  each 
member  to  maintain  an  investment  in  its 
Bank.  Under  the  proposed  rule,  a  Bank 
may  require  an  institution  to  invest  in 
Class  A  stock  as  a  condition  to 
becoming  and  remaining  a  member  of 
the  Bank,  or  a  Bank  may  establish  a 
membership  fee  to  be  assessed  in  lieu  of 
mandatory  stock  investment.  As  noted 
below,  after  a  Bank  reaches  its  operating 
capital  ratios  it  could  no  longer 
continue  to  require  any  additional 
membership  investments,  though  it 
would  be  able  to  continue  to  assess 
aimual  membership  fees.  If  a  Bank  were 
to  require  a  membership  investment  in 
Class  A  stock,  the  Bank  also  must 
provide  the  member  the  option  of 
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investing  in  a  lesser  proportional 
amount  of  Class  B  stock,  which  amount 
would  be  as  determined  by  the  Bank. 
For  example,  a  lesser  proportional 
amoimt  of  Class  B  stock  could  be 
calculated  by  multiplying  the  amoimt  of 
Class  A  stock  otherwise  required  for 
membership  by  a  Bank-determined 
percentage. 

If  a  Bank  were  at  or  above  its 
operating  total  capital  ratio  and  its 
operating  risk-based  capital  ratio,  the 
proposed  rule  would  provide  that  the 
Bank  could  not  require  a  member  to 
purchase  capital  stock,  but  it  still  could 
require  a  member  to  pay  an  annual 
membership  fee  in  lieu  of  the 
mandatory  stock  purchase.  Because  the 
amounts  paid  as  membership  fees  do 
not  constitute  total  capital  or  permanent 
capital  under  the  GLB  Act,  the  proposed 
rule  would  not  preclude  a  Bank  from 
assessing  an  aimual  membership  fee 
after  it  has  reached  or  exceeded  its 
operating  capital  ratios.  Both  of  these 
provisions  have  been  included  in  the 
proposed  rule  in  an  effort  to  avoid  a 
Bank  becoming  over-capitalized.  The 
Finance  Board  beUeves  that  allowing  a 
Bank  to  acciunulate  excessive  amounts 
of  capital,  i.e..  amounts  of  capital 
beyond  what  is  required  to  support  the 
risks  inherent  in  the  business  of  the 
Bank,  plus  the  marginal  amount  of 
additional  capital  carried  as  a  result  of 
the  Bank's  operating  total  capital  and 
risk-based  capital  ratios,  would  lead  to 
increased  arbitrage  investments,  which 
the  Congress  clearly  intended  to  address 
as  part  of  the  GLB  Act  capital 
restructuring.  The  Finance  Board  would 
allow  the  Banks  to  operate  at  higher 
capital  ratios  than  are  required  by  the 
GLB  Act  and  this  regulation,  i.e.,  higher 
percentages  of  total  and  permanent 
capital,  which  the  Finance  Board  does 
not  believe  would  lead  to  increased 
arbitrage  investments.  Also,  by 
providing  the  Bank  with  various  options 
to  offer  its  members,  the  Finance  Board 
believes  members  would  have  the 
flexibiUty  necessary  to  accommodate 
the  membership  investment 
requirement  that  is  required  by  the  GLB 
Act. 

G.  Activity-Based  Stock  Purchase 
Requirement.  The  proposed  rule 
provides  that  a  Bank  may  require  a 
member  to  purchase  either  or  both  Class 
A  or  Class  B  stock  as  a  condition  to 
entering  into  a  specific  business 
transaction  with  the  Bank.  Such  an 
activity-based  stock  purchase 
jrequirement  would  not  be  inconsistent 
with  other  provisions  of  the  GLB  Act, 
which  provide  generally  that  a  member 
shall  have  the  option  of  purchasing 
either  Class  A  or  Class  B  stock.  Any 
business  transaction  between  a  Bank 


and  a  member,  such  as  an  advance,  is 
a  voluntary  transaction  initiated  by  the 
member  that  results  in  an  asset  being 
placed  on  the  books  of  the  Bank.  Under 
the  risk-based  capital  provisions  of  the 
GLB  Act  and  the  proposed  rule,  every 
on-balance  sheet  asset  and  off-balance 
sheet  item  of  a  Bank  must  be  supported 
by  some  amount  of  permanent  capital  to 
cover  the  credit,  market,  and  operations 
risks  associated  with  the  asset  or  item. 
Ultimately,  whatever  amount  of 
permanent  capital  is  required  by  each 
Bank  to  meet  its  regulatory  risk-based 
capital  ratio  and  its  operating  risk-based 
capital  ratio  must  be  provided  by  the 
members;  if  a  Bank  lacks  sufficient 
capital  to  engage  in  a  particular 
transaction,  it  cannot  enter  into  the 
transaction.  If  the  provision  of  the  GLB 
Act  allowing  each  member  the  option  of 
purchasing  either  Class  A  or  Class  B 
stock  were  read  to  allow  each  member 
to  decline  to  purchase  any  Class  B  stock, 
the  Banks  would  be  unable  to  engage  in 
any  transactions  with  their  members 
beyond  the  amount  that  could  be 
supported  by  their  retained  earnings, 
the  only  other  source  of  permanent 
capital.  There  is  nothing  in  the  GLB  Act 
or  its  legislative  history  that  suggests 
that  the  provision  allowing  members  the 
option  of  purchasing  Class  A  or  Class  B 
stock  was  intended  to  override  the  other 
provisions  of  the  GLB  Act  that  require 
every  asset  and  off-balance  sheet  item  to 
be  supported,  at  least  in  part,  by  some 
amount  of  permanent  capital.  As  noted 
above,  the  provisions  of  this  proposed 
rule  regarding  each  member  to  maintain 
some  investment  in  the  Bank  preserves 
for  the  members  the  option  of 
maintaining  that  investment  in  either 
Class  A  or  Class  B  stock.  To  ensure  that 
the  Banks  have  sufficient  permanent 
and  total  capital  to  cover  the  risks  of 
their  business,  the  proposed  rule  would 
authorize  a  Bank  to  require  a  member, 
as  a  condition  to  doing  business  with 
the  Bank,  to  purchase  whatever  amount 
of  Class  A  and  Class  B  stock  is  necessary 
for  the  Bank  to  comply  with  the 
regulatory  capital  requirements  (and 
operating  capital  ratios)  that  would  be 
associated  with  the  Bank  asset  (or  off- 
balance  sheet  item)  to  be  generated  by 
the  transaction  with  the  member.  If  a 
member  would  prefer  not  to  purchase 
any  Class  B  stock,  it  would  not  be 
required  to  do  so.  but  the  Bank  would 
not  be  required  to  make  an  advance  or 
enter  into  any  other  transaction  with  a 
member  that  declined  to  provide  the 
capital  needed  for  the  business  it 
wished  to  conduct  with  the  Bank. 

The  activity-based  stock  purchase 
requirement  also  should  provide  the 
Banks  with  some  additional  flexibility 


in  managing  their  capital  accounts,  such 
that  the  levels  of  capital  correspond 
more  closely  to  the  risks  generated  by 
the  business  of  the  Bank.  The  proposed 
rule  would  impose  certain  limitations 
on  activity-based  stock  purchases.  First, 
the  amount  of  Class  B  stock  that  a 
member  may  be  required  to  purchase  in 
order  to  engage  in  a  certain  transaction 
must  be  based  on  the  risk  characteristics 
of  the  asset  being  acquired  by  the  Bank. 
Second,  a  Bank  could  not  require  a 
member  entering  into  a  transaction  to 
purchase  Class  B  stock  if  the  amount  of 
the  purchase  would  cause  the  Bank  to 
exceed  its  operating  total  capital  ratio 
and  operating  risk-based  capital  ratio,  as 
established  in  the  Bank's  capital  plan. 
Although  a  Bank  could  not  impose  an 
activity-based  stock  purchase 
requirement  if  doing  so  would  cause  it 
to  exceed  its  operating  capital  ratios,  the 
proposed  rule  would  allow  a  Bank  to 
enter  into  a  written  agreement  with  a 
member  under  which  the  member 
would  commit  to  purchase  a  specific 
number  of  shares  of  Class  A  or  Class  B 
stock  at  a  specified  price,  but  with  the 
purchase  to  be  completed  and  all 
payments  made  at  a  future  date  to  be 
determined  by  the  Bank.  Any  such 
arrangement  would  have  to  be  included 
in  the  Bank's  approved  capital  plan. 
Under  such  an  arrangement,  if  a  Bank 
were  to  fall  below  its  operating  capital 
ratios  it  could  require  the  members  to 
honor  their  conunitment  to  provide  the 
capital  that  otherwise  would  have  been 
required  at  the  time  they  entered  into 
the  commitments.  These  provisions  are 
intended  to  prevent  the  Banks  from 
building  excessive  amounts  of  capital, 
which  the  Finance  Board  believes 
would  lead  to  arbitrage  investments. 

Additionally,  the  proposed  rule 
would  bar  a  Bank  from  prohibiting  a 
member  that  had  purchased  capital 
stock  in  compliance  with  an  activity- 
based  purchase  requirement  from 
selling  the  stock  to  another  member. 
The  members  would  remain  subject  to 
the  other  provisions  of  the  rule,  under 
which  no  member  may  redeem  any 
capital  stock  if  doing  so  would  cause  the 
Bank  to  fail  to  comply  with  any 
regulatory  capital  requirement. 

H.  Concentration  limits.  Under  the 
proposed  rule,  no  member,  or  group  of 
affiliated  members,  of  a  Bank  would  be 
permitted  to  own  more  than  40  percent 
of  any  class  or  subclass  of  the 
outstanding  capital  stock  of  the  Bank.  A 
Bank  would  be  able,  through  its  capital 
plan,  to  establish  an  ownership  cap 
lower  than  40  percent.  If  at  a  given  time, 
a  member,  or  group  of  affiliated 
members,  of  a  Bank  were  to  acquire 
stock  such  that  they  owned  more  than 
40  percent  of  any  class  or  subclass  of 
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stock  {or  any  lower  amount  as 
established  by  the  Bank)  the  Bank  and 
member  (including  any  affiliated 
members)  would  be  required  to  agree  to 
a  plan  under  which  the  member  would 
divest  sufficient  shares  of  such  stock  as 
necessary  to  comply  with  the  limit.  The 
Finance  Board  requests  comment  on  the 
need  to  include  concentration  limits  in 
the  rule  and  what  percentage  limits 
might  be  most  appropriate  to  ensure  that 
the  Bank  cannot  be  dominated  by  a 
small  number  of  members. 

I.  Redemption  and  Purchase  of 
Capital  Stock.  As  required  by  the  GLB 
Act,  a  member  may  redeem  its  Class  A 
stock  with  six-months  written  notice  to 
the  Bank.  Class  B  stock  may  be 
redeemed  with  five-years  written  notice 
to  the  Bank.  At  the  end  of  the  notice 
periods,  a  member  would  be  entitled  to 
receive  the  par  value  of  the  stock  in 
cash.  The  proposed  rule  would  bar  a 
member  from  having  pending  at  £uiy  one 
time  more  than  one  notice  of 
redemption  for  any  class  of  Bank  stock. 
For  example,  a  member  may  have 
pending  a  notice  to  redeem  50  shares  of 
Class  A^tock,  as  well  as  a  notice  to 
redeem  50  shares  of  Class  B  stock.  A 
member,  however,  could  not  have  two 
separate  notices  to  redeem  only  Class  B 
(or  only  Class  A)  stock.  A  Bank  would 
be  permitted  to  impose  a  fee.  as 
specified  in  its  capital  plan,  on  a 
member  that  cancels  a  pending  notice  of 
redemption.  The  imposition  of  a  fee 
would  be  at  the  discretion  of  a  Bank,  as 
specified  in  its  capital  plan.  The 
Finance  Board  is  proposing  the  option 
of  establishing  a  fee  in  order  to 
minimize  a  Bank's  cost  associated  with 
canceling  a  notice  of  redemption. 

J.  Capital  Impairment.  Under  the 
proposed  rule,  the  Bank  would  not  be 
permitted  to  redeem  or  purchase  any 
capital  stock  without  prior  written 
approval  from  the  Finance  Board  if  the 
Bank  were  not  in  compliance  with  any 
of  its  regulatory  capital  requirements. 
The  Bank  would  also  not  be  permitted 
to  redeem  or  purchase  any  capital  stock 
without  prior  written  approval  from  the 
Finance  Board  if  such  a  redemption  or 
purchase  of  stock  would  cause  the  Bank 
to  fail  to  comply  with  any  of  its. 
regulatory  capital  requirements.  These 
provisions  reflect  the  requirement  of  the 
GLB  Act  that  the  Bank  shall  maintain 
both  total  and  permanent  capital  that  is 
sufficient  to  meet  its  regulatory  capital 
requirements. 

K.  Part  932— Federal  Home  Loan 
Bank  Capital  Reauirements. 

Overview.  As  discussed  previously, 
the  Banks'  current  capital  requirements 
have  been  determined  according  to  a 
statutory  formula,  which  has  used  either 
the  assets  held  by  a  member  or  the 


amount  of  the  member's  borrowings 
from  a  Bank  to  determine  the  amount  of 
Bank  stock  that  the  member  must  hold. 
12  U.S.C.  1426(b)(1),  (b)(2).  and  (b)(4): 
1430(c),  (e)(1),  and  {e)(3)  (1994).  The 
capital  provisions  of  the  GLB  Act 
replace  this  approach  with  a  modem 
risk-based  capital  system  for  the  Banks 
and  mandate  a  capital  structure  that  is 
more  in  line  with  the  risk-based  capital 
standards  developed  under  the  Basle 
Accord  and  with  the  practices  of  other 
bank  regulatory  agencies.^  Under  the 
GLB  Act  amendments,  the  Banks  would 
be  allowed  greater  flexibility  to  set  their 
own  risk  tolerances,  subject  to  the 
requirement  that  they  hold  sufficient 
capital  to  support  the  risks  they  choose 
to  accept.  The  Finance  Board  is 
proposing  to  implement  the  capital 
provisions  of  the  GLB  Act  by  adopting 
a  modem  approach  to  overseeing  the 
Banks,  which  would  require  the  Banks 
to  implement  regulatory  capital 
requirements  as  part  of  a  comprehensive 
risk  management  system.  In  developing 
the  proposed  regulations,  the  Finance 
Board  has  reviewed  the  Basle  Accord, 
the  regulations  of  other  banking 
regulators,  the  OFHEO  proposed  capital 
regulations, '°  and  other  papers  drafted 
by  the  BCBS  and  other  bodies. 

The  capital  requirements  of  proposed 
Part  932  also  would  replace  the  risk 
management  provisions  of  the  Finance 
Board's  Financial  Management  Policy 
(FMP)  under  which  the  Banks  currently 
operate.  The  FMP  imposes  specific 
restrictions  and  limitations  on  the 
Banks'  investment  practices  and 
includes  a  leverage  limit  to  regulate  the 
risk  management  practices  of  the  Banks. 
Finance  Board  Res.  No.  96-45  Quly  3, 
1996),  as  amended  fay  Finance  Board 
Res.  No.  96-90  (Dec.'e,  1996),  Finance 
Board  Res.  No.  97-05  Qan.  14,  1997), 
Finance  Board  Res.  No.  97-86  (Dec.  17. 


«The  risk-based  capital  standards  of  the  other 
federal  bank  regulator^'  agencies  are  based  on  the 
dooiment  entitled  "International  Convergence  of 
Capital  Measurement  and  Capital  Standards"  (July 
1988)  (the  Basle  Accord).  The  Basle  Accord  was 
agreed  to  by  the  Basle  Committee  on  Batiking 
Supervision  (BCBS)  which  comprises 
representatives  of  the  central  banks  and  supervisory 
authorities  of  the  Group  of  Ten  coimtries  (Belgium. 
Canada.  France.  Germany  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  United  Kingdom,  United 
States  and  Luxembourg).  The  BCBS  meets  at  the 
Bank  for  International  Settlements,  Basle, 
Switzerland. 

""On  April  13. 1999,  OFHEO  published  a  notice 
of  proposed  rule-making  with  respect  to  the 
required  risk-based  capital  standards.  See  64  FR 
18083  (Apr.  13, 1999).  The  original  deadline  for 
comments  on  this  proposal  was  August  11.  1999. 
but  that  deadline  was  extended.  The  comment 
period  ultimately  closed  on  March  10,  2000,  See  64 
FR  56274  (Oct  19,  1999).  On  March  13,  2000. 
OFHEO  solicited  reply  conunents  in  response  to  the 
comments  received  on  the  proposed  rule.  See  65  FR 
13251  (Mar.  13,  2000).  The  deadline  for  these  reply 
comments  was  April  14,  2000. 


1997)  and  65  FR  36305  (June  7,  2000). 
Although  the  FMP  has  served  the 
purpose  of  ensuring  the  safety  and 
soundness  of  the  Bank  System,  it  lacks 
sufficient  flexibility  to  enable  the  Banks 
to  fulfill  their  mission  to  the  maximum 
extent  possible. 

The  Basle  Accord  forms  the  basis  for 
risk-based  capital  standards  for  banks  in 
the  world's  industrialized  countries.  Its 
approach  principally  involves  a 
standardized  system  of  risk  weights, 
under  which  the  book  value  of  an  on- 
balance  sheet  asset  is  assigned  a 
particular  risk  weight  based  on  the 
relative  level  of  credit  risk  associated 
with  that  category  of  asset.  The  same 
method  is  used  with  respect  to  off- 
balance  sheet  items,  which  are 
converted  to  credit  equivalent  amoimts 
and  assigned  to  the  appropriate  risk 
weight  category.  The  risk  weight 
categories  range  from  zero  percent,  for 
items  such  as  cash  and  U.S.  Treasury 
obligations,  to  100  percent,  which 
includes  claims  on  private  obligors.  The 
Basle  Accord  credit  risk  capital  regime 
is  based  on  an  8  percent  benchma  k.  i.e., 
an  institution  must  maintain  total 
capital  in  an  amount  equal  to  8  percent 
of  the  book  value  of  any  asset  that  is  in 
the  100  percent  risk  weight  category. 

The  Finance  Board,  and  other 
commentators,  believe  that  the  Basle 
Accord  has  a  number  of  shortcomings. 
For  example,  the  risk  weight  categories 
are  so  broad  that  instruments  with 
markedly  different  credit  risks  may  be 
subject  to  the  same  risk  weighting.  The 
Basle  Accord  also  does  not  take  into 
consideration  how  differences  in  the 
maturities  between  two  instruments 
within  the  same  category  would  affect 
their  relative  credit  risk,  nor  does  it 
distinguish  between  immediate 
exposure  and  possible  future  credit 
exposures,  or  between  the  credit  risks 
associated  with  a  diversified  portfolio 
compared  to  those  associated  with  a 
concentrated  portfolio. 

The  January  1996  amendment  to  the 
Basle  Accord  (the  Amendment) 
remedies  some  of  these  shortcomings, 
especially  with  respect  to  debt 
instruments  held  in  the  trading 
portfolios  of  large  banks. '^  The 
Amendment  offers  large  banks  the 


"  The  Amendment,  entitled  "Amendment  to  the 
Capital  Accord  to  Incorporate  Market  Risks,"  sets 
specific  risk-based  capital  standards  for  instruments 
held  in  trading  portfolios  of  commercial  banks.  For 
debt  instruments,  the  specific  risk  is  defined  by  the 
Amendment  as  credit  and  event  risk.  In  addition, 
the  Amendment  incorporates  a  measure  of  the 
market  risk  due  to  interest  rates,  foreign  exchange 
rates,  equity  prices  and  commodity  prices  for  all 
instruments  held  in  trading  portfolio  (trading  book); 
and  foreign  exchange  and  commodity  risks  for 
instruments  held  in  non-trading  portfolio  (banking 
book). 
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alternative  either  to  use  internal  credit 
risk  models  to  calculate  value  at  risk 
due  to  credit  risk  on  debt  instruments 
held  in  its  trading  portfolio,  or,  if  the 
bank  lacks  satisfactory  internal  models, 
to  use  standardized  credit  risk  capital 
percentage  requirements  specified  in  the 
Amendment. 

In  order  to  address  some 
shortcomings  of  the  Basle  Accord  with 
respect  to  the  non-trading  portfolio,  i.e., 
the  banking  book,  the  BCBS  published 
in  June  1999  a  consultative  paper 
entitled  "A  New  Capital  Adequacy 
Framework"  (the  Framework),  which 
proposed  a  system  to  better  correlate 
regulatory  solvency  with  the  economic- 
capital  needs  of  a  bank  and  with  the 
risks  and  returns  of  a  bank's  lending 
activities. '2  The  Framework  would 
calibrate  a  bank's  risk-based  capital 
requirements  more  closely  with  its 
underlying  credit  risks,  and  would 
recognize  the  improvements  in  risk 
measurement  and  control  that  have 
occurred  in  recent  years.  The 
Framework  would  also  allow  for  the  use 
of  internal  credit  ratings  and  credit  risk 
models  to  better  assess  a  bank's  capital 
requirement  in  relation  to  its  risk 
profile. 

General  Capital  Requirements. 
Section  6(a)(1)  of  the  Bank  Act,  12 
U.S.C.  1426(a),  as  amended,  requires 
that  each  Bank  maintain  a  minimum 
ratio  of  total  capital  to  total  assets  and 
that  each  Bank  maintain  permanent 
capital  in  an  amount  that  is  sufficient, 
as  determined  in  accordance  with  the 
regulations  of  the  Finance  Board,  to 
cover  the  credit  risk  and  market  risk  to 
which  a  Bank  is  subject.  12  U.S.C. 
1426(a)(1),  (3).  as  amended. 

The  GLB  Act  defines  "permanent 
capital"  as  the  amounts  paid  for  a 
Bank's  Class  B  stock,  plus  the  Bank's 
retained  earnings  (as  determined  in 
accordance  with  GAAP).  12  U.S.C. 
1426(a)(5)(A),  as  amended.  The  term 
"total  capital"  includes  permanent 
capital,  the  amoimts  paid  for  Class  A 
stock,  any  general  allowance  for  losses 
that  are  not  held  against  specific  assets 
(determined  in  accordance  with  GAAP 
and  Finance  Board  regulations),  and  any 
other  amounts  available  to  absorb  losses 
that  the  Finance  Board  determines  by 
regulation  to  be  appropriate  to  be 
included  in  total  capital.  12  U.S.C. 
1426(a)(5)(B).  as  amended. 

The  definitions  for  "permanent 
capital"  and  "total  capital"  proposed  in 
§  930.1  conform  with  the  statutory 
definitions.  Proposed  §  930.1  also 
defines  the  term  "general  allowance  for 


"  New  Basle  Committee  Proposals  Have  Positive 
Bank  Credit  Implications,  Moody's  Credit 
Perspectives,  June  21. 1999,  at  1, 18. 


losses"  to  require  that  such  allowances 
be  consistent  with  GAAP  and  not 
include  any  amounts  held  against 
specific  assets  of  the  Bank.  The 
restrictions  would  be  the  same  as  the 
statutory  restrictions  placed  on  loan  loss 
reserves. 

Capital  requirement  transition 
provisions.  The  proposed  rule  would 
require  that  by  a  date  not  later  than 
three  years  from  the  effective  date  of  the 
its  capital  plan,  each  Bank  shall  have 
sufficient  total  capital  to  meet  the  total 
capital  requirement  in  proposed  §  932.2 
and  sufficient  permanent  capital  to  meet 
the  risk-based  capital  requirement  in 
proposed  §  932.3.  Before  the  new  total 
capital  and  risk-based  capital 
requirements  could  be  implemented, 
however,  each  Bank  must  first  obtain 
Finance  Board  approval  for  its  internal 
risk  model  or  its  cash  flow  model, 
which  would  be  used  to  calculate  the 
market  risk  component  of  its  risk-based 
capital  requirement,  and  for  the  risk 
assessment  procedures  and  controls  that 
would  be  used  to  manage  the  Bank's 
credit,  market,  and  operations  risks. 

The  capital  rule  would  not  supercede 
the  risk  management  provisions  of  the 
FMP  until  after  the  Finance  Board  has 
approved  the  models  and  procedures, 
discussed  above,  for  each  Bank  and  the 
Bank  has  met  its  regulatory  capital 
requirements.  Thus,  each  Bank  would 
continue  to  be  governed  by  the  Hedging 
Transaction  Guidelines  and  the  Interest 
Rate  Risk  guidelines  of  the  FMP  until 
those  conditions  are  met.  See  FMP 
Sections  V  and  VII.  The  provisions  of 
the  FMP  that  limit  the  purchase  of 
mortgage-backed  securities  (MBS), 
collateralized  mortgage  obligations 
(CMOs),  real  estate  mortgage  investment 
conduits  (REMICs),  and  eligible  asset- 
backed  securities  to  300  percent  of 
capital.  Section  II.C.2,  also  would 
remain  in  effect  until  the  Bank  had  met 
the  proposed  regulatory  capital 
requirements. 

The  proposed  rule  also  would 
mandate  that  the  minimum  stock 
purchase  and  stock  retention 
requirements  of  the  Bank  Act  in  effect 
immediately  prior  to  the  GLB 
amendments  would  remain  in  effect 
until  the  Bank  has  issued  capital  stock 
in  accordance  with  its  approved  capital 
plan.  (See  discussion  of  proposed  Part 
933.)  This  provision  is  consistent  with 
the  GLB  Act  requirement  that  the  pre- 
GLB  Act  stock  purchase  and  stock 
retention  requirements  shall  continue  in 
effect  until  the  capital  plan  of  a  Bank 
has  been  approved  and  implemented.  12 
U.S.C.  1426(a)(6),  as  amended.  Under 
the  proposed  rule,  the  new  capital 
structvue  for  each  Bank  would  take 
effect  (subject  to  any  transition 


provision)  once  a  Bank  has  issued  its 
Class  A  or  Class  B  capital  stock.  Any 
other  Finance  Board  regulations  that 
may  affect  stock  purchase  or  retention 
would  also  apply. ' 3 

Total  capital  requirement.  The  GLB 
Act  requires  each  Bank  to  maintain  a 
ratio  of  total  capital  to  total  assets  of  no 
less  than  four  percent.  12  U.S.C. 
1426(a)(2),  as  amended.  The  statute  also 
requires  each  Bank  to  maintain  a 
leverage  ratio  of  total  capital  to  total 
assets  of  five  percent,  where  in 
calculating  this  ratio,  the  amounts  paid 
in  for  the  class  B  stock  and  the  amounts 
of  retained  earnings  are  multiplied  by 
1.5  and  all  other  items  of  total  capital 
are  included  at  face  value.  Id.  Section 
932.2  of  the  proposed  rule  would 
implement  these  statutory  provisions. 

Risk-based  capital  requirement.  The 
GLB  Act  requires  each  Bank  to  maintain 
permement  capital  in  an  amount  that  is 
sufficient,  as  determined  in  accordance 
with  the  regulations  of  the  Finance 
Board,  to  cover  the  credit  risk  and 
market  risk  to  which  a  Bank  is  subject. 
12  U.S.C.  1426(a)(1),  (3),  as  amended. 
Section  932.3  of  the  proposed  rule 
would  require  each  Bank  to  maintain 
sufficient  permanent  capital  to  meet  the 
combined  credit,  market,  and  operations 
risks  to  which  it  is  subject,  as 
determined  under  proposed  §  932.4. 
§  932.5,  and  §  932.6,  respectively. 

Although  the  GLB  Act  does  not 
address  operations  risk,  the  Finance 
Board  is  proposing  to  adopt  an 
operations  risk  component  to  the  risk- 
based  capital  requirements  in  order  to 
assure  that  the  Banks  "operate  in  a 
financially  safe  and  sound  manner"  and 
"remain  adequately  capitalized."  12 
U.S.C.  1422a(a)(3)('A),  (B),  as  amended. 
The  Finance  Board  believes  that  the  risk 
of  loss  from  business  operations  exists 
with  regard  to  the  Banks  and  that  it  is 
necessary  to  require  the  Banks  to 
maintain  capital  against  that  risk.  Under 
the  new  credit  and  market  risk  capital 
provisions  in  the  GLB  Act,  the  amount 


"The  Finance  Board  recently  approved  a  final 
rule  that,  among  other  things,  established  an  asset- 
based  leverage  limit  under  which  the  aggregate 
amount  of  assets  of  any  Bank  shall  not  exceed  21 
times  the  total  of  paid-in  capital  stock,  retained 
earnings  and  reserves  (or  a  capital  to  assets  ratio  of 
at  least  4.76  percent).  The  rule  also  extended  and 
made  permanent  the  additional  leverage  authority 
originally  permitted  to  the  Banks  for  Year  2000 
liquidity,  i.e.,  a  Bank  may  have  assel-based  leverage 
of  up  to  25  to  1  (or  a  capital  to  assets  ratio  of  at 
least  4.0  percent)  if  that  Bank's  ratio  of  non- 
mortgage  assets  does  not  exceed  1 1  percent  of  the 
Bank's  total  assets  minus  deposits  and  capital.  See 
65  FR  36290,  36299  (June  7.  2000).  Non-mortgage 
assets  equal  total  assets  after  deduction  of  core 
mission  activity  assets,  as  defined  in  proposed 
§940.3,  and  assets  described  in  sections  II.B.8 
though  n.B.ll  of  the  FMP.  See  65  FR  25676,  25688 
(May  3,  2000).  This  25  to  1  limit  is  in  line  with  the 
requirements  of  the  GLB  Act. 
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of  capital  held  by  the  Banks  will  be 
closely  aligned  to  the  expected  losses 
associated  with  those  risks,  and  is  not 
meant  to  cover  the  unexpected  losses 
that  may  result  from  human  error,  fraud, 
unenforceability  of  legal  contracts,  or 
deficiencies  in  internal  controls  or 
information  systems  or  other  operations 
risks.  Without  an  operations  risk 
requirement,  the  proposed  rule  would 
be  deficient  and  the  Banks  could  be 
exposed  to  losses  arising  from  these 
operational  failures.  Thus,  the  Finance 
Board  considers  the  operations  risk 
requirement  necessary  to  ensuring  the 
continued  safe  and  soiuid  operation  of 
the  Bank  system. 

Credit  Risk  Capital  Requirement.  The 
GLB  Act  mandates  that  each  Bank 
maintain  sufficient  permanent  capital, 
as  determined  in  accordance  with 
Finance  Board  regulations,  to  meet  the 
credit  risk  to  which  the  Bank  is  subject. 
12  U.S.C.  §6(a)(3){A)(i),  as  amended. 
The  GLB  Act,  however,  does  not  specify 
the  elements  that  make  up  credit  risk  or 
the  charges  that  must  be  applied  to 
cover  such  risk,  leaving  to  the  Finance 
Board  the  responsibility  to  define  the 
elements  of  credit  risk. 

Proposed  §  932.4  would  implement 
the  credit  risk  requirements  of  the  GLB 
Act.  In  developing  these  requirements, 
the  Finance  Board  has  reviewed  the 
Basle  Accord,  the  regulations  of  other 
banking  regulators,  OFHEO's  proposed 
capital  regulations,  and  other 
information  prepared  by  the  BCBS  and 
other  relevant  bodies.  As  already 
discussed,  the  Finance  Board  has 
revised  the  credit  risk  provisions 
contained  in  the  proposed  FMMA  both 
to  meet  the  GLB  requirements  and  to 
further  enhance  the  accuracy  of  the 
provisions. 

The  credit  risk  component  of  the  risk- 
based  capital  requirement  proposed  by 
the  Finance  Board  would  encompass  the 
credit  risks  associated  with  both  on- 
balance  sheet  assets  and  off-balance 
sheet  items  of  each  Bank.  The  objective 
of  this  credit  risk  capital  standard  is  to 
provide  a  regulatory  framework  that 
would:  (i)  Assess  capital  charges  based 
on  the  extent  of  the  underlying  credit 
exposure;  (ii)  address  on-  and  off- 
balance  sheet  exposures  consistently; 
(iii)  be  responsive  to  changes  to  the 
portfolios  of  the  Banks,  as  well  as  in  the 
markets;  and  (iv)  reflect  improvements 
in  risk  measurement  and  control 
systems,  as  they  develop  and  become 
available  for  use  by  the  Banks. 

Finance  Board  determination  of 
specific  credit  risk  percentage 
requirements.  The  credit  risk  capital 
requirement  would  be  equal  to  the  sum 
of  a  Banks  credit  risk  capital  charges  for 
all  on-balance  sheet  assets  and  off- 


balance  sheet  items.  For  an  on-balance 
sheet  asset,  the  credit  risk  capital  charge 
would  equal  the  book  value  of  the  asset 
multiplied  by  the  "credit  risk 
percentage  requirement"  assigned  to  the 
asset.  For  off-balance  sheet  items,  the 
credit  risk  capital  charge  would  be  the 
"credit  equivalent  amoimt"  of  the  item, 
multiplied  by  the  credit  risk  percentage 
requirement  assigned  to  the  item. 

The  proposed  rule  would  include 
credit  risk  percentage  requirements  for 
various  categories  of  on-balance  sheet 
assets  and  the  credit  equivalent  amount 
of  off-balance  sheet  items  based  on  the 
type  of  asset  or  item,  its  credit  rating 
and,  if  appropriate,  its  remaining 
maturity.  The  Finance  Board  has  used 
data  from  NRSROs  and  other  relevant 
sources  to  calculate  estimates  of  credit 
losses  associated  with  the  particular 
categories.  The  estimates  of  credit  risk 
percentage  requirements  represent  the 
expected  credit  losses  for  the  particular 
categories  of  instruments  diu'ing  periods 
of  credit  stress,  based  on  historical  data 
that  reflect  the  longer-term  nature  of 
credit  cycles,  and  span  multiple  credit 
cycles.  The  credit  losses  are  estimated 
after  identifying  time  periods  with  the 
highest  losses  stemming  from 
downgrades  and  defaults.  The  loss  in 
market  value  from  a  downgrade  is 
estimated  for  each  maturity  category  of 
the  investment  using  credit  spreads 
from  1992  to  the  present  that  were 
available  to  the  Finance  Board.  For 
defaults,  assiunptions  for  loss  severity 
are  based  on  exposure  type  and  maturity 
as  indicated  by  available  data.  Periodic 
updates  to  the  initial  credit  risk 
percentage  requirements  will  be 
implemented  by  the  Finance  Board  as 
amendments  to  the  credit  risk  capital 
requirement. 

hi  the  proposed  FMMA,  the  credit 
risk  percentage  requirements  did  not 
consider  the  term  structiu^  of  credit 
risk.  This  limitation  mirrored  the  initial 
failiire  of  the  Basle  Accord  to  consider 
the  term  structure  of  credit  risk,  such 
that  an  overnight  exposure  on  a 
particular  instrument  would  receive  the 
same  capital  charge  as  a  two-  or  a  ten- 
year  exposure  on  another  instrument 
from  the  same  issuer.  Recently, 
however,  the  BCBS  as  well  as  other 
financial  regulators  have  begun  to 
address  this  failure.  Under  the 
Amendment,  the  term  structure  of  credit 
risk  can  be  fully  recognized  for  trading 
portfolios  of  large  banks  with 
satisfactory  internal  models,  and  is 
partially  recognized  for  others  through  a 
standardized  table.  In  addition,  the 
recently  proposed  Framework  addresses 
this  problem  by  according  limited 
recognition  to  the  term  structure  of 
credit  risk.  The  Farm  Credit 


Administration  similarly  accords 
limited  recognition  to  the  term  structure 
of  credit  risk  in  its  risk-based  capital 
requirements  for  the  farm  credit  banks. 
In  the  proposed  rule,  the  Finance  Board 
would  give  recognition  to  the  term 
structure  of  credit  risk. 

While  consideration  of  term  structure 
is  not  necessary  for  all  credit  risk 
categories,  the  Finance  Board 
incorporated  term  structure  in  the 
percentage  requirements  for  advances 
and  "rated  assets  or  items  other  than 
advances  or  residential  mortgage 
assets."  The  Finance  Board  also  has 
incorporated  specific  credit  risk 
percentage  requirements  for  residential 
mortgage  assets,  which  include  MBS.  by 
investment  grade.  As  a  result,  foiu 
tables  are  included  in  proposed 
§932.4(d)(2)(i):  Table  1.1— Requirement 
for  Advances;  Table  1.2 — Requirement 
for  Residential  Mortgage  Assets;  Table 
1.3 — Requirement  for  Rated  Assets  or 
Items  Other  Than  Advances  or 
Residential  Mortgage  Assets;  and  Table 
1.4 — Requirement  for  Unrated  Assets. 
These  tables  set  forth  the  percentages  to 
be  applied  to  the  book  value  of  on- 
balance  sheet  assets,  or  the  credit 
equivalent  amounts  of  off-balance  sheet 
items,  in  determining  a  Bank's  credit 
risk  capital  requirement.  The  Finance 
Board  seeks  comment  on  its  proposed 
recognition  of  asset  matiirity  in  its 
calculation  of  credit  risk  percentage 
requirejnent  for  certain  types  of  assets  or 
items.  The  Finance  Board  also  generally 
requests  comment  on  any  aspect  of  the 
tables  included  in  the  proposed  rule. 

Table  1.1.  The  proposea  FMMA 
assigned  advances  to  a  triple-A  credit 
risk  category  based  on  factors  such  as 
the  historical  credit  loss  record  for  Bank 
advances  (no  credit  losses  have  been 
incurred  on  the  advance  portfolio),  the 
conservative  lending  and  collateral 
management  policies  of  each  Bank  (all 
classes  of  collateral  are  discounted 
based  on  risk),  the  blanket  lien 
arrangements  that  some  Banks  employ 
with  certain  members  over  all  of  the 
assets  of  that  member,  the  statutory 
priority  lien,  which  gives  the  Banks 
priority  over  other  secured  creditors  (so 
long  as  those  secured  interests  are  not 
perfected),  and  a  statutory  stock 
purchase  requirement  that  required  a 
member  to  maintain  an  investment  in 
the  Bank  at  least  equal  to  5  percent  of 
its  outstanding  advances.  12  U.S.C. 
1430(e)  (1994). 

In  developing  the  FMMA,  the  Finance 
Board  considered  treating  advances  in 
the  same  maimer  as  cash  or  as  seciu^ities 
that  are  backed  by  the  full  faith  and 
credit  of  the  U.S.  government,  both  of 
which  are  assigned  zero  credit  risk.  Two 
credit  rating  agencies,  however,  have 
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expressed  their  opinion  to  the  Finance 
Board  that  such  treatment  would  not  be 
appropriate  for  advances,  i.e.,  that 
advances  should  not  be  treated  as 
equivalent  to  assets  that  have  no  credit 
risk.  The  two  rating  agencies 
recommended  that  advances  be  treated 
as  triple-A  rated  assets.  They  noted,  in 
particular,  that  legislative  authority  for 
the  Banks  to  accept  new  types  of 
collateral  from  certain  members  as  one 
reason  why  advances  should  not  be 
rated  higher  than  triple-A.  Based  on  the 
historical  experience  of  zero  credit 
losses  for  advances  over  the  past  60 
years,  however,  compared  to  the 
experience  with  triple-A  rated  corporate 
securities,  some  of  which  have  had 
rating  downgrades  that  have  lead  to 
eventual  credit  losses,  it  would  appear 
that  advances  are  a  better  credit  than  are 
triple-A  rated  corporate  securities. 
Accordingly,  the  proposed  rule  would 
treat  advances  as  having  somewhat 
greater  credit  risk  than  seciuities  that 
are  backed  by  the  full  faith  and  credit 
of  the  U.S.  government,  but  somewhat 
less  than  triple-A  rated  corporate 
securities.  The  proposed  rule,  in  Table 
1.1,  provides  unique  credit  risk 
percentage  requirements  for  advances 
by  their  matimty. 

The  determination  of  credit  risk 
percentage  requirements  or  credit  losses 
for  advances  under  stress  conditions 
would  require  estimates  of  the  default 
rate  and  the  loss  severity  rate  under 
such  stress  conditions.  Because  the 
Banks  have  incurred  no  credit  losses  on 
their  advances,  the  Finance  Board  has 
assumed,  for  piuposes  of  establishing  a 
default  rate  for  advances,  that  advances 
would  exhibit  the  same  default  patterns 
as  the  highest  investment  grade 
corporate  bonds  in  Moody's  Default 
Risk  Service  database,  and  that 
advances  would  have  a  recovery  rate  of 
90  percent  (i.e.,  a  loss  severity  rate  of  10 
percent).  A  recovery  rate  of  90  percent 
is  consistent  with  the  conservative 
lending  and  collateral  management 
policies  and  the  historical  credit  loss 
record  of  the  Banks  with  respect  to 
advances.  Thus,  the  credit  risk 
percentage  requirements  in  Table  1.1  for 
advances  are  based  on  the  maximum 
default  rates  for  the  highest  investment 
grade  exposures  from  Moody's  DefaiUt 
Risk  Service  database  and  a  recovery  of 
90  percent,  i-*  The  Finance  Board  seeks 
comment  on  the  methodology  used  for 
setting  the  credit  risk  percentage 


requirements  for  advances  and  whether 
a  more  satisfactory  analytical  framework 
exists  that  could  be  used  to  determine 
more  appropriate  credit  risk  percentage 
requirements  for  advances. 

Table  1.2  and  Table  1.3.  Table  1.2 
includes  the  credit  risk  percentage 
requirements  for  residential  mortgage 
assets,  which  category  includes  both 
mortgages  and  MBS,  while  Table  1.3 
sets  forth  credit  risk  percentage 
requirements  for  rated  assets  or  items 
other  than  advances  or  residential 
mortgage  assets.  The  credit  risk 
percentage  requirements  in  Table  1.3 
were  developed  for  instruments  without 
embedded  options.  As  explained  in 
more  detail  following  the  discussion  of 
Table  1.3,  residential  mortgage  assets 
have  prepayment  options,  and, 
therefore,  require  a  separate  set  of  credit 
risk  percentage  requirements. 

The  proposed  credit  risk  percentage 
requirements  in  Table  1.3  for  credit 
exposures  of  rated  assets  or  items  other 
than  advances  and  residential  mortgages 
are  calculated  by  examining  data  from 
Moody's  which  includes  the  rating  and 
default  history  for  rated  assets  over  the 
time  period  1970-1999.  In  calculating 
the  values  in  Table  1.3,  the  worst  time 
period  for  credit  losses  is  found  for  each 
rating  category,  where  credit  losses  are 
estimated  as  the  sum  of  defaults, 
assuming  a  100  percent  loss  severity, 
and  losses  in  market  value  from  rating 
downgrades  during  a  specified  period  or 
credit  risk  horizon. '^  See  "Historical 
Default  Rates  of  Corporate  Bond  Issuers. 
1920-1998,"  Moody's  Investor  Service, 
January  1999. 

A  maximiun  of  a  two  year  credit  risk 
horizon  has  been  used  for  calculating 
the  default  and  downgrade  probabilities, 
because  this  is  the  expected  period  of 
time,  based  on  experience,  needed  to 
resolve  asset-quality  problems  at 
troubled  commercial  banks. 
Furthermore,  both  the  default  and 
downgrade  probabilities  increase  as  the 
horizon  is  increased  from  six  months  to 
two  years.  For  credit  exposures  longer 
than  two  years,  the  default  and 
downgrade  probabilities  remain 
constant  at  the  two  year  maximum 
horizon.  The  loss  in  market  value  from 
a  downgrade  is  estimated  from 
calculations  of  market  values  of 
corporate  bonds  at  initial  credit  ratings 
and  market  values  subsequent  to  the 


'*The  credit  risk  percentage  requirement  for 
advances  with  maturities  above  10  years  has  been 
capped  at  the  maximum  credit  risk  percentage 
requirement  for  the  highest  investment  grade 
residential  mortgage  exposures  as  historical  loss 
rates  for  advances  have  been  below  the  loss  rates 
for  residential  mortgages. 


"Based  on  Moody's  data  from  1977-98. 
historical  defaulted-bond  prices  display  a  great  deal 
of  volatility  and  are  zero  at  two  standard  deviations 
below  the  mean.  Unless  more  data  is  examined  and 
a  positive  recovery  rate  under  credit  stress 
conditions  can  be  established  with  confidence,  the 
Finance  Board  would  adopt  a  recovery  rate  of  zero 
for  estimation  of  credit  losses  that  are  to  be  used 
for  credit  risk  capital  requirements. 


downgrade.  These  losses  tend  to 
increase  with  the  maturity  of  the  asset. 

The  probability  of  a  rating  downgrade 
(of  one  or  more  categories),  and  the 
probability  of  default,  are  taken  from  the 
worst  historical  period  as  defined  above. 
These  probabilities,  and  available  credit 
spread  data,  are  used  to  estimate  the 
possible  loss  in  value  from  defaults  and 
downgrades  in  future  stressful 
environments.  Assets  with  longer 
matiuities  will  generally  have  higher 
credit  risk  percentage  requirenunits  to 
reflect  higher  credit  risk  associated  with 
longer  maturities.  Even  though  the 
default  and  downgrade  probabilities  are 
constant  for  maturities  above  two  years, 
the  downgrades  will  have  a  greater 
impact  on  the  market  value  of  longer 
lived  assets. 

Based  on  data  obtained  from  Moody's, 
the  worst  default  frequency  over  a  two- 
year  horizon  for  triple-A  rated  corporate 
debt  is  0.0.  In  fact,  no  triple-A  rated 
security  has  ever  defaulted  while  it  was 
rated  triple-A.  Given  a  sufficiently  long 
period  of  time,  however,  even  triple-A 
rated  corporate  credits  may  default 
following  rating  downgrades.'*'  In  fact, 
some  triple- .■\  rated  credits  have  been 
downgraded  within  a  year  after 
receiving  the  triple-A  rating.  In 
addition,  the  market  credit  spreads  for 
triple-A  rated  securities  can  widen 
without  dnv  change  in  credit  ratings.'^ 
Credit  deterioration  and  spread 
widening  can  lead  to  losses  in  market 
value  for  triple-.A  rated  securities  within 
a  relatively  short  time  after  such 
securities  are  assigned  a  triple-A  rating. 
Because  such  risks  exist  and  the  holding 
periods  associated  with  long-term  held- 
to-maturity  securities  are  relatively  long, 
the  proposal  adopts  a  conservative 
approach  and  requires  capital  to  be 
maintained  for  triple-A  rated  credit 
exposures. 

For  Bank  assets  that  are  downgraded 
to  below  investment  grade  after  being 
acquired  by  the  Bank,  the  proposed  rule 
would  assign  increasingly  higher  credit 
risk  percentage  requirements.  The 
percentage  requirements  would  range 
from  5.0  percent  to  20.0  percent  for 
assets  or  items  that  are  downgraded  to 
the  highest  rating  below  investment 
grade.  For  assets  or  items  that  are 
downgraded  to  the  second  highest  rating 
below  investment  grade,  the  percentages 
would  range  from  22.0  percent  to  37.0 
percent.  The  proposed  rule  would 
assign  a  percentage  requirement  of  100 
percent  for  all  other  assets  or  items  that 


'*  According  to  Moody's  data  from  1970  to  1998. 
over  a  4-year  default  horizon,  the  worst  historical 
probability  of  default  for  assets  initially  rated  triple- 
A  is  1.21  percent. 

>'This  applies  equally  to  triple-A  rated  securities 
issued  by  GSEs. 
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are  downgraded  below  investment 
grade.  Table  1.3  includes  U.S. 
government  securities  that  are  backed 
by  the  full  faith  and  credit  of  the  U.S. 
government.  These  securities,  which 
would  include  Government  National 
Mortgage  Association  (GNMA)  MBS,  are 
assigned  to  the  zero  percentage  category 
regardless  of  their  maturity,  because 
they  are  deemed  not  to  present  any 
credit  risk  to  the  Bank. 

Credit  risk  capital  requirements  in 
Table  1.3  were  developed  for 
instruments  without  embedded 
prepayment  options.  ^^  Instnmients  with 
prepayment  options,  such  as  residential 
mortgage  assets,  would  require  a 
separate  set  of  capital  charges. 
Therefore,  credit  risk  percentage 
requirements  for  residential  mortgage 
related  exposures  are  presented  in  Table 
1.2.1^  Due  to  prepayment  features,  the 
expected  or  weighted  average  maturity 
for  30-year,  fixed-rate  mortgages  is 
significantly  less  than  30  years. 
Therefore,  the  credit  risk  percentage 
rpquirements  in  Table  1.3  would  be  too 
high  for  residential  mortgage  exposures. 
In  addition,  the  pattern  or  timing  of 
defaults  between  corporate  bonds  and 
residential  mortgages  significantly 
differ.  The  default  rates  for  corporate 
bonds  generally  increase  with  the  time 
horizon,  whereas,  mortgage  defaults 
tend  to  be  concentrated  between  years 
three  and  eight.  See  "Moody's  Approach 
to  Rating  Residential  Mortgage  Pass- 
Through  Securities,"  Moody's  Investor 
Service,  November  1996  (hereinafter 
Moody's).  Based  on  Moody's  anedysis  of 
the  lifetime  default  curve  for  30-year 
residential  mortgages,  the  default  rate 
becomes  very  small  after  14  years  and 
is  zero  after  22  years.  Due  to  the  build 
up  of  borrower  equity  in  residential 
assets,  the  loss  severity  rates  generally 
decline  after  the  first  few  years  of  a 
residential  mortgage's  life.  The  Fitch 
IBCA  Residential  Mortgage-Backed 


'*The  proposed  credit  risk  percentage 
requirements  in  Table  1.3  are  based  on  the  credit 
risk  from  typical  bonds  that  carry  normal  coupons. 
Zero  or  low  coupon  exposures  would  require  credit 
risk  percentage  requirements  higher  than  those 
being  proposed.  The  Banks'  holdings  of  such 
exposures  and  other  complex  credit-related 
instruments  would  be  monitored  and  assigned 
appropriate  credit  risk  percentage  requirements  on 
a  case-by-case  basis. 

'» Conceptually,  the  data  in  Table  1.2  should  be 
based  on  historical  mortgage  default  data.  Because 
sufficient  data  on  historical  mortgage  default  rates 
was  not  available,  however,  the  percentages  in  the 
table  are  derived  from  corporate  bond  default  rates 
and  mortgage  loss  recovery  rates,  adjusted  to 
approximate  mortgage  default  rates.  The  Finance 
Board  believes  that  the  use  of  corporate  bond  data 
is  less  than  ideal  and  intends  to  seek  better  sources 
of  historical  mortgage  default  data  for  purposes  of 
the  final  rule.  The  Finance  Board  requests  comment 
on  any  other  methods  of  obtaining  accurate  data  on 
historical  mortgage  loan  defoults. 


Securities  model  utilizes  a  14  year 
credit  loss  horizon.  See  "Fitch  IBCA 
Residential  Mortgage-Backed  Securities 
Criteria"  Fitch  IBCA,  December  1998 
(hereinafter  Fitch  IBCA).  Somewhat 
similar  default  and  loss  patterns  are 
found  in  Duff  &  Phelps  model.  See  "The 
Rating  of  Residential  Mortgage-Backed 
Securities"  Duff  &  Phelps  Credit  Rating 
Co. 

As  required  by  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soimdness  Act  of  1992  (1992  Housing 
Enterprises  Act),  OFHEO  has  identified 
a  "benchmark  loss  experience"  for  fixed 
rate  mortgages  (defined  as  conventional, 
30-year,  fixed-rate  loans  secured  by  first 
liens)  on  single-family  properties 
(defined  as  single  unit,  owner  occupied, 
detached  properties)  that  were 
originated  from  1979  to  1993  by  the 
secondary  market  housing  enterprises. 
OFHEO  proposed  to  base  its  benchmark 
credit  loss  estimates  on  a  10  year  credit 
loss  horizon  See  61  FR  29616.  (June  11, 
1996). 

In  the  proposed  rule,  residential 
mortgage  assets,  including  MBS,  held  by 
Banks  that  are  not  rated  directly  for 
credit  quality  by  rating  agencies 
(NRSROs)  must  be  rated  for  credit 
quality  intemallv  by  Banks  based  on 
NRSRO  criteria  for  rated  MBS.  The 
determination  of  credit  risk  percentage 
requirements  or  credit  losses  for 
residential  mortgages  under  stress 
conditions  would  require  estimates  of 
the  lifetime  default  rate  corresponding 
to  each  rating  category  and  the  loss 
severity  rate  under  stress  conditions.  In 
grading  the  relative  credit  risk  of  MBS, 
rating  agencies  employ  the  same  symbol 
system  as  used  for  corporate  bonds  and 
counterparty  obligations.  As  stated  by 
Moody's,  "The  overall  expected  loss  for 
a  security  of  any  rating  should  be  the 
same,  whether  applied  to  an  unsecured 
corporate  instrument,  a  senior  class  of 
an  MBS  transaction  (where  losses  would 
be  of  small  magnitude),  or  a  subordinate 
tranche."  Moody's  at  2.  To  determine 
the  appropriate  thresholds  on  the 
distribution  of  mortgage  default  rates  to 
be  associated  with  each  rating  level, 
Fitch  IBCA  calibrated  the  lifetime 
mortgage  default  rate  curve  to  the 
default  rate  curves  for  corporate  bonds. 
Fitch  IBCA  at  4.  This  means  that  the 
corporate  bond  default  rate  data  could 
provide  a  means  of  determining  default 
rates  comparable  to  mortgage  default 
rates  at  each  credit  rating  level.  Based 
on  the  above  analysis  and  conversations 
with  rating  agencies,  it  appears  that  a 
credit  loss  horizon  of  15  years  would  be 
sufficient  to  capture  the  credit  risk  from 
residential  mortgages.  Therefore,  the 
maximum  default  rate  for  a  15  year 
horizon  from  Moody's  Default  Risk 


Service  is  utilized  for  calculation  of 
credit  risk  percentage  requirements  for 
residential  mortgage  assets  with 
prepayment  features. 

The  loss  severity  rates  for  residential 
mortgages  can  be  significantly  different 
from  the  loss  severity  rates  for  corporate 
exposures.  Private  label  mortgage  issues 
rated  single-B  have  had  loss  severity 
rates  of  100  percent  even  though  the 
private  label  market  has  yet  to  cope  with 
a  period  of  serious  stress  or  a  prolonged 
recession.  In  addition,  the  actual  loss 
rates  for  some  of  the  single-B  rated 
issues  have  been  100  percent. 
Conversations  with  credit  rating 
agencies  indicate  that  the  loss  severity 
rates  for  mortgages  are  associated  with 
credit  ratings.  Mortgage  issues  rated 
triple-A  would  be  expected  to  have 
relatively  small  losses  even  under  a 
severe  recession,  and  loss  severity  rates 
increase  with  a  decline  in  credit  rating. 
Thus,  a  loss  severity  rate  of  100  percent 
is  assimied  for  residential  mortgage 
assets  rated  single-B  or  below.  Loss 
severity  rates  for  investment  grade 
mortgage  assets  are  derived  by 
calibrating  them  to  the  pattern  of  loss 
rates  for  long  corporate  bonds. 

Credit  risk  percentage  requirements  in 
Table  1.2  for  residential  mortgage  assets 
are  based  on  1 5-year  maximum  default 
rate  from  Moody's  Default  Risk  Service 
database  and  the  rating  specific  loss 
severity  rate.  Unless  separate  credit  risk 
percentage  requirements  are  determined 
by  the  Finance  Board  for  other  classes 
of  mortgages,  such  as  multifamily  and 
commercial  properties,  the  percentages 
in  Table  1.3  would  apply  to  such  rated 
credit  exposures.  The  Finance  Board 
seeks  comment  on  the  methodology 
used  for  setting  credit  risk  percentage 
requirements,  as  well  as  alternative 
approaches  for  setting  such  percentages, 
that  are  linked  to  specific  credit  ratings 
from  NRSROs. 

Table  1.4.  To  the  extent  possible, 
credit  risk  percentage  requirements  are 
derived  from  actual  loss  experience 
during  periods  of  financial  stress.  For 
several  asset  categories,  however,  there 
is  no  relevant  loss  experience  from 
which  to  calculate  the  credit  risk 
percentage.  The  credit  risk  percentage 
requirements  for  certain  unrated  assets 
are  set  forth  in  Table  1.4,  and  are  the 
same  as  previously  proposed  in  the 
FMMA.  Cash  would  be  assigned  to  the 
zero  percent  category,  as  it  is  deemed 
not  to  present  any  credit  risk  to  the 
Bank.  All  of  a  Bank's  tangible  assets, 
"Premises,  Plant  and  Equipment,"  as 
well  as  any  unrated  targeted  debt  or 
equity  investments  made  by  the  Banks 
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pursuant  to  proposed  §940.3(a)(5),2° 
would  be  assigned  an  8.0  percent 
requirement.  The  targeted  investments 
included  in  this  category  would  be 
certain  non-securitized  debt  or  equity 
investments  that  advance  certain 
specific  public  welfare  goals.  The  8 
percent  credit  risk  percentage 
requirement  for  these  categories  is 
consistent  with  the  Basle  Accord  (with 
regard  to  tangible  assets)  and  vdth  the 
capital  requirements  applicable  to 
national  banks  (with  regard  to  public 
welfare  investments). 

Bank  determination  of  specific  credit 
risk  percentage  requirements.  The 
proposed  rule  would  require  each  Bank 
to  determine  the  credit  risk  capital 
requirement  for  each  asset  and  item, 
first  by  identifying  its  type,  its  credit 
rating,  and,  its  remaining  matxirity  (as 
appropriate),  then  by  identifying  its 
appropriate  risk  category  and  applying 
the  applicable  credit  risk  percentage  for 
that  risk  category  imder  Tables  1.1 
through  1.4.  The  proposal  includes 
guidance  for  the  Banks  on  how  to 
determine  the  credit  rating  for  a 
particular  asset  or  item. 

The  proposed  rule  would  require  the 
Banks  to  apply  certain  criteria  when 
determining  the  credit  rating  to  be  used 
in  finding  the  applicable  credit  risk 
percentage  requirement  from  Tables  1.2 
and  1.3.  If  an  asset  or  item  is  directly 
rated  by  an  NRSRO.  the  Banks  must  use 
that  rating.  If  an  asset  or  item  is  not 
rated  directly  by  an  NRSRO,  but  its 
issuer  or  guarantor  is  rated  or  the  asset 
or  item  is  backed  by  collateral  that  is 
rated,  then  a  Bank  may  use  the  highest 
rating  given  to  the  issuer,  guarantor,  or 
collateral,  to  the  extent  that  the  issuer, 
guarantor,  or  collateral  supports  the 
asset  or  item  held  by  the  Bank.  If  the 
asset  or  item  is  not  fully  backed  by  a 
rated  issuer,  guarantor,  or  collateral, 
then  only  the  portion  to  which  such 
rated  support  applies  may  receive  the 
highest  rating  noted  above,  and  the 
portion  of  the  asset  or  item  that  is  not 
supported  must  be  assigned  to  the 
category  that  would  be  appropriate  for 
such  an  asset  on  a  stand-alone  basis.  For 
example,  if  up  to  25  percent  of  a  triple- 
B  asset  with  a  matiirity  of  less  than  one 
year  is  guaranteed  by  a  triple-A-rated 
entity,  then  25  percent  of  the  value  of 
the  asset  may  be  assigned  to  the  highest 
investment  grade  category  with  maturity 
equal  to  or  less  than  one  year,  which 
would  carry  a  credit  risk  percentage 
requirement  from  Table  1.3  of  0.15 
percent,  and  the  remaining  75  percent  of 
the  value  of  the  asset  will  be  assigned 
to  the  foiuth  highest  investment  grade 
category  with  a  matmity  equal  to  or  less 


»o  See  65  FR  25676,  25688  (May  3.  2000). 


than  one  year,  which  would  carry  a 
credit  risk  percentage  requirement  of 
1.30  percent. 

The  proposal  further  provides  that  the 
Bcuiks  must  disregard  modifiers 
attached  to  a  particular  credit  rating. 
Thus,  an  asset  with  an  A+  rating  and  an 
asset  with  an  A-rating  would  both  be 
placed  in  the  A  category,  or  third 
highest  investment  grade,  for  credit  risk- 
based  capital  charge  purposes.  NRSROs 
generally  assign  rating  modifiers  such  as 
"1".  "2"  and  "3"  or  "+"  and  "  -  "  along 
with  letter  grades.  Such  modifiers  are 
provided  to  further  distinguish  among 
credit  risks  that  are  assigned  identical 
letter  grades.  Consequently,  historical 
samples  containing  default  activity  for 
each  modified  letter  grade  are  smaller 
than  what  they  would  be  if  modifiers 
were  ignored.  The  smaller  sample  size 
makes  it  more  difficult  to  calculate 
credit  risk  percentage  requirements 
corresponding  to  modified  ratings  with 
some  degree  of  statistical  precision  and 
confidence.  Therefore,  the  Finance 
Board  is  proposing  to  disregard  rating 
modifiers.  This  is  consistent  with  the 
treatment  specified  for  investment  grade 
credit  exposures  under  the  Amendment 
and  the  Framework. 

The  proposal  also  provides  that  where 
a  particular  asset  or  item  has  been  rated 
multiple  times  by  the  same  NRSRO,  the 
Bank  must  use  the  most  recent  rating 
from  that  NRSRO,  and  that  if  an  asset  or 
item  has  received  ratings  from  multiple 
NRSROs,  the  Bank  must  use  the  lowest 
of  those  ratings.  If  an  asset  is  not  rated 
by  an  NRSRO  and  does  not  fall  within 
one  of  the  categories  in  Tables  1.1  or  1.4 
(which  do  not  need  to  be  rated),  the 
proposal  would  require  a  Bank  to 
determine  its  own  credit  rating  for  the 
asset  or  item  or  relevant  portion  thereof 
using  credit  rating  standards  available 
from  an  NRSRO  or  other  similar 
standards. 

As  a  general  matter,  collateral  may  be 
used  to  enhance  the  creditworthiness  of 
a  particular  asset  or  item,  which  can 
result  in  a  lower  credit  risk  percentage 
requirement  for  the  particular  asset  or 
item.  The  BCBS  has  recognized  that  the 
Basle  Accord  did  not  provide  sufficient 
incentive  for  banks  to  reduce  their 
credit  risk  by  taking  an  interest  in 
collateral  other  than  marketable 
securities,  and  recently  has  proposed  to 
extend  the  scope  of  collateral 
recognition  to  all  financial  assets — not 
just  marketable  securities.  The  Finance 
Board  proposal  would  allow  a  Bank  to 
look  tlu-ough  to  the  collateral  supporting 
a  given  asset  or  instrument  for  credit 
risk  capital  purposes  if  certain 
conditions  are  met.  In  order  to  recognize 
such  collateral  for  capital  purposes,  the 
collateral  must  be  held  by  the  Bank 


(which  could  include  being  held  by  a 
third  party  custodian  or  by  the  member), 
must  be  legally  available  to  absorb 
losses  (i.e.,  the  Bank  must  have  a  legal 
right  to  liquidate  the  collateral  and  have 
a  superior  priority  to  all  other  parties 
with  competing  claims  to  the  asset), 
must  have  a  readily  determinable  value 
at  which  it  can  be  liquidated,  and  must 
be  held  in  conformance  with  the  Bank's 
member  product  policy.  See  12  CFR 
§917.4.  This  would  include 
arrangements  under  which  a  third-party 
custodian  holds  collateral  from  a  Bank's 
coimterparty  and  may  not  return  the 
collateral  to  the  counterparty  without 
the  express  permission  of  the  Bank.  In 
using  collateral  to  reduce  the  credit  risk 
percentage  requirement,  a  bank  must 
make  appropriate  allowance  for 
discounts,  such  as  haircuts  or 
overcollateralization,  to  reflect  the  price 
risk  underlying  the  collateral. 

Credit  equivalent  amounts  for  off- 
balance  sheet  items  Off-balance  sheet 
items  may  expose  a  Bank  to  credit  risks 
similar  to  those  associated  with  on- 
balance  sheet  assets.  The  Finance  Board 
is  proposing  to  apply  the  credit  risk 
capital  framework  consistently  to  all  on- 
and  off-balance  sheet  instruments.  The 
proposed  rule  would  require  the  Banks 
to  convert  all  off-balance  sheet  credit 
exposures  into  equivalent  on-balance- 
sheet  credit  exposures  or  credit 
equivalent  amounts,  determine  the  type 
of  the  item,  and  then  applv  the 
appropriate  credit  risk  percentage 
requirement  from  the  tables  to  estimate 
the  instruments  credit  risk  capital 
charge.  The  Finance  Board  would  allow 
the  Banks  to  use  Finance  Board 
approved  internal  models  to  convert 
some  or  all  uff-baiance  sheet  credit 
exposures  into  on-balance-sheet  credit 
equivalents.  For  Banks  that  lack 
appropriate  internal  models,  the 
Finance  Board  is  proposing  to  adopt  the 
Basle  Accord  treatment  for  such 
instruments  as  used  by  the  other  federal 
bank  regulatorv'  agencies  to  convert  an 
off-balance  sheet  credit  exposure  into  an 
equivalent  on-balance-sheet  exposure. 

Under  the  Basle  Accord,  as 
incorporated  by  the  federal  bank 
regulatorv'  agencies,  t)ff-balance  sheet 
instruments,  other  than  derivative 
contracts,  that  are  substitutes  for  loans, 
e.g.,  standby  letters  of  credit  serving  as 
financial  guarantees  for  loans  and 
securities,  have  the  same  credit  risk  as 
an  on-balance  sheet  direct  loan.  For 
some  off-balance  sheet  instruments,  the 
full  face  value,  or  notional  amount,  is 
not  exposed  to  credit  risk.  This  means 
that  a  dollar  of  off-balance  sheet 
exposure  may  be  equivalent  to  less  than 
a  dollar  of  on-balance  sheet  exposure. 
Table  2  in  proposed  §  932.4(e)(1),  which 
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includes  the  same  categories  as  are  used 
by  the  federal  bank  regulatory  agencies 
and  those  proposed  under  the 
Framework,  presents  credit  exposure 
conversion  factors  that  are  to  be  used  to 
calcidate  the  credit  equivalent  amount 
of  an  off-balance  sheet  instrument  other 
than  a  derivative  contract.  The 
conversion  factors  are  given  in 
percentage  form  so  that  a  conversion 
factor  of  50  results  in  the  face  value  of 
the  off-balance  sheet  instrument  being 
multiplied  by  0.50  to  calculate  the 
credit  equivalent  amount. 

Under  the  Basle  Accord,  a  100  percent 
conversion  factor  is  assigned  to  an  off- 
balance  sheet  instrument  where  the 
instrument  is  a  direct  credit  substitute 
and  the  credit  risk  is  equivalent  to  that 
of  an  on-balance  sheet  exposure  to  the 
same  counterparty.  A  50-percent 
conversion  factor  is  assigned  to  an  off- 
balance  sheet  instnunent  where  there  is 
a  significant  credit  risk  but  mitigating 
circumstances  exist  which  suggest  less 
than  full  credit  risk.  A  20-percent 
conversion  factor  is  assigned  to  an  off- 
balance  sheet  instrument  where  there  is 
a  small  credit  risk,  but  it  is  not  one  thai 
can  be  ignored.  The  proposed  rule 
would  assign  a  credit  conversion  factor 
of  zero  percent  for  other  commitments 
that  are  unconditionally  cancelable  by 
the  Bank  without  prior  notice,  or  that 
effectively  provide  for  automatic 
cancellation,  due  to  deterioration  In  a 
borrower's  creditworthiness.  The 
proposed  rule  also  would  allow  the 
Banks  to  use  Finance  Board  approved 
internal  models  to  calculate  credit 
conversion  factors  instead  of  those 
specified  in  Table  2. 

Under  the  proposed  FMMA,  a  standby 
letter  of  credit  (SLOC)  would  have  been 
assigned  a  100  percent  conversion. 
Because  a  SLOC  issued  by  a  Bank  is 
rarely  dravra  down,  and  if  drawn  down 
it  converts  to  an  advance,  the  Finance 
Board  believes  that  it  would  be  more 
appropriate  to  assign  a  Bank  SLOC  a  50- 
percent  conversion  factor,  and  has  done 
so  in  the  proposed  rule.  The  Finance 
Board  intends  to  imdertake  further 
research  on  the  magnitude  and 
appropriateness  of  the  credit  conversion 
factors  set  forth  in  proposed  Table  2  and 
may  make  revisions  in  the  final  rule 
based  on  this  research.  The  Finance 
Board  requests  comment  on  the  credit 
conversion  factors  generally,  and  what 
issues  might  be  appropriate  to  address 
as  part  of  the  anticipated  research  on 
this  issue. 

Credit  equivalent  amounts  for 
derivative  contracts.  The  proposed  rule 
provides  that  for  market  driven 
instruments  such  as  over-the-counter 
derivative  contracts,  i.e.,  swaps, 
forwards,  and  options,  subject  to 


coimterparty  default,  the  credit  risk 
percentage  requirement  will  be  based  on 
both  current  and  potential  future  credit 
exposures  (PFEs).  The  credit  equivalent 
amount  for  a  derivative  contract  is  equal 
to  the  sum  of  the  current  credit 
exposiu'e  (sometimes  referred  to  as  the 
replacement  cost)  of  the  contract  and 
the  PFE  (sometimes  referred  to  as  the 
potential  futvu^  replacement  cost)  of  the 
contract. 

The  proposed  rule  provides  that  the 
current  credit  exposure  is  equal  to  the 
maximum  of  the  mark-to-market  value 
of  the  contract,  if  that  value  is  positive. 
A  current  credit  exposure  of  zero  is 
applied  for  contracts  with  a  zero  or 
negative  mark-to-market  value  because 
such  contracts  do  not  create  any  current 
credit  exposure  for  a  Bank. 

The  proposed  rule  provides  that  the 
PFE  of  a  contract  shall  be  determined  by 
using  an  Internal  market  risk  model 
approved  by  the  Finance  Board  or,  in 
the  case  of  Banks  that  lack  appropriate 
internal  models  to  calculate  PFE,  using 
the  Basle  Accord's  standardized 
approach  set  forth  in  Table  3  of  the 
proposed  rule.^i  Under  this  approach, 
the  PFE  of  a  contract,  Including  a 
contract  with  a  negative  mark-to-market 
value,  is  estimated  by  multiplying  the 
notional  amount  of  the  contract  by  a 
credit  conversion  factor  for  the 
underlying  market  risk,  as  specified  in 
proposed  Table  3  of  proposed 
§  932.4(f)(3)(i).  The  credit  conversion 
factors  are  given  in  percentage  terms 
such  that  a  conversion  factor  of  7  would 
require  the  notional  amoimt  of  a 
derivative  contract  to  be  multiplied  by 
0.07  to  calculate  the  PFE  for  the 
contract. 

Under  the  proposed  rule,  forwards, 
swaps,  piu-chased  options  and  similar 
derivative  contracts  that  are  not 
included  in  the  Interest  Rate,  Foreign 
Exchange  eind  Gold,  Equity,  or  Precious 
Metals  except  Gold  categories  must  be 
treated  as  Other  Commodities  for 
purposes  of  applying  proposed  Table  3. 
If  a  Bank  determines  to  use  proposed 
Table  3  for  credit  derivative  contracts, 
the  credit  conversion  factors  applicable 
to  Interest  Rate  Contracts  under 
proposed  Table  3  would  apply.22 


2'  See  BCBS.  Basle  Capital  Accord:  Treatment  of 
Potential  Credit  Exposure  for  Off-Balance  Sheet 
Items  (Apr.  1995).  The  BCBS  ran  Monte  Carlo 
simulations  on  numerous  contracts  before 
determining  the  conversion  factors  included  in 
Table  3. 

"  The  BCBS  has  yet  to  determine  conversion 
factors  for  credit  derivatives.  Given  that  fluctuations 
in  investment  grade  credit  spreads  are  generally  of 
a  smaller  magnitude  than  shifts  in  the  level  of 
interest  rates,  it  appears  that  the  potential  future 
changes  in  the  market  value  of  credit-linked 
contracts  should  not  generally  exceed  potential 
shifts  in  the  market  value  of  interest  rate  linked 


Within  each  category'  of  market  risks,  a 
Bank  would  not  be  allowed  to  arbitrage 
between  capital  requirements  based  on 
proposed  Table  3  and  Internal  models. ^^ 
If  a  Bank  were  to  use  an  Internal  model 
for  a  particular  type  of  derivative 
contract,  the  Bank  would  be  required  to 
use  the  same  model  for  all  other  similar 
types  of  contracts.  The  Bank,  however, 
could  use  an  internal  model  for  one  type 
of  derivative  contract  and  proposed 
Table  3  for  another  type  of  derivative 
contract.  Adjustments  to  the  credit 
conversion  factors  provided  in  Table  3 
are  specified  in  the  proposed  rule  for 
contracts  with  multiple  payment  dates 
or  that  automatically  reset  to  zero 
following  a  payment. 

The  proposed  rule  does  not  include 
any  specific  means  to  account  for 
portfolio  diversification  effects. 
Consequently,  the  proposal  would 
require  the  same  regulatory  capital 
charge  for  two  portfolios  that  are  of  the 
same  credit  quality,  even  where  the 
credit  risk  of  one  is  significantly  more 
concentrated  than  that  of  the  other.  As 
noted  by  the  BCBS,  however,  this 
limitation  may  be  effectively  addressed 
in  a  portfolio-based  internal  credit  risk 
model  framework.  Portfolio  credit  risk 
modeling  is  a  long-term  project  for  the 
BCBS;  ultimately,  it  is  anticipated  that 
sophisticated  banking  institutions 
would  employ  a  comprehensive 
portfolio  risk  modeling  approach  under 
which  regulatory  capital  requirements 
would  be  based  entirely  on  internal 
models.  Similarly,  the  Finance  Board 
will  encourage  the  Banks  to  develop 
internal  credit  risk  models.  Building 
such  an  internal  model  should  not  be  a 
formidable  task  for  the  Banks,  given  that 
their  portfolios  largely  consist  of  credit 
exposures  that  may  be  rated  and  almost 
all  their  counterparties  are  financial 
institutions.  The  remaining  unrated 
exposm«s  are  insignificant  and  may  be 
dealt  with  outside  a  credit  risk  model. 
The  Finance  Board  requests  comment 
on  whether  the  rule  should  take  into 
account  the  diversification  of  a  Bank's 
portfoho.  and  if  so,  how  that  should  be 
done. 

The  proposed  rule  sets  forth  specific 
requirements  for  calculation  of  credit 
equivalent  amounts  for  multiple 
derivative  contracts  subject  to  a 


contracts.  The  Finance  Board  plans  to  examine  any 
credit  derivative  contracts  that  the  Banks  may  enter 
into  and  require  larger  conversion  factors  for  credit 
derivatives,  if  necessary. 

"  A  Bank  that  uses  an  internal  model  for  simple 
interest  rate  contracts  may  utilize  Table  3  for 
interest  rate  contracts  with  embedded  options, 
stand-alone  interest  rate  options  or  other  complex/ 
structured  contracts.  The  reverse  would  not  be 
allowed  as  a  Bank  that  is  capable  of  internally 
calculating  PFE  for  complex/structured  contracts 
must  use  such  internal  model  for  simple  contracts. 
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qualifying  bilateral  netting  contract,  as 
defined  in  the  proposed  rule.  The 
provisions  in  the  proposal  are  consistent 
with  the  requirements  set  forth  in  the 
risk-based  capital  gmdelines  of  the 
federal  bank  regulatory  agencies. 

Zero  credit  risk  charge  for  assets  and 
items.  The  proposed  rule  would  allow 
on-balance  sheet  assets  that  are  hedged 
with  credit  derivatives  to  be  assigned  a 
zero  credit  risk  capital  charge  under 
three  specified  scenarios.  Even  if  the 
credit  risk  capital  requirement  for  the 
on-balance  sheet  asset  were  decreased 
through  the  use  of  a  credit  derivative, 
the  applicable  credit  risk  capital 
required  for  the  derivative  contract  still 
would  be  applied. 

Within  an  internal  credit  risk  model 
in  which  credit  risks  are  marked-to- 
market,  recognition  of  offsets,  or  credit 
hedges,  whether  perfect  or  imperfect, 
can  be  readily  accommodated.  Large 
commercial  banks  have  accomplished 
this  as  part  of  their  credit  risk  and  value 
at  risk  models  for  trading  portfolios. 
Under  the  proposed  rule,  only  some  of 
the  offsets  would  be  recognized.  If  the 
offset  is  perfect,  i.e.,  the  two  positions 
are  of  identical  remaining  maturity  and 
relate  to  exactly  the  same  instrument,  it 
is  straightforward  to  reduce  the  credit 
risk  capital  charge  for  the  on-balance 
sheet  asset  to  zero.  For  example,  if  a 
Bank  purchases  a  triple-B  rated 
corporate  bond  with  a  matiuity  of  five 
years  and  at  the  same  time  enters  into 
a  five-year  credit  default  option  contract 
based  on  the  same  bond,  the  credit  risk 
capital  charge  for  the  underlying  asset 
will  be  zero.  The  net  credit  risk  capital 
charge  for  the  pair  will  equal  the  credit 
risk  capital  charge  for  the  credit 
exposure  on  the  derivative  contract. 

If  the  on-balance  sheet  asset  and  the 
asset  referenced  in  a  credit  derivative 
are  identical,  but  the  remaining 
matiuities  for  the  asset  and  the  credit 
derivative  are  different,  the  capital  relief 
in  the  proposed  rule  would  depend  on 
a  maturity  comparison  between  the  two. 
For  example,  if  the  same  triple-B  rated 
five-year  corporate  bond  was  hedged 
with  a  credit  derivative  referenced  to 
the  same  five-year  corporate  bond  with 
a  remaining  matxirity  of  two  years  or 
longer,  there  would  be  no  credit  risk 
associated  with  the  underlying  asset 
given  the  Finance  Board's  proposed 
default  horizon  of  two  years.  Therefore, 
such  a  hedge  would  be  fully  recognized 
and  the  credit  risk  capital  charge  on  the 
underlying  asset  would  be  zero.  If  the 
credit  derivative  maturity  were  less  than 
two  years,  however,  no  capital  relief 
would  be  granted  because  the  credit 
derivative  would  not  off-set  the 
exposure  associated  with  the  asset  for 
the  complete  term  of  the  proposed 


default  horizon.  In  all  cases,  there  will 
be  a  credit  risk  capital  charge  for  the 
credit  exposiue  on  the  derivative 
contract. 

If  the  remaining  maturities  of  the  on- 
balance  sheet  asset  and  a  credit 
derivative  are  the  same,  but  the  on- 
balance  sheet  asset  is  different  fi-om  the 
asset  referenced  in  the  credit  derivative, 
capital  relief  for  the  on-balance  asset 
may  or  may  not  be  granted.  It  is 
proposed  that  the  credit  risk  capital 
charge  for  the  on-balance  sheet  asset  be 
reduced  to  zero  only  if  the  asset 
referenced  in  the  credit  derivative  and 
the  on-balance  sheet  asset  have  been 
issued  by  the  same  obligor,  the  asset 
referenced  in  the  credit  derivative  ranks 
pari  passu  or  more  junior  to  the  on- 
balance  sheet  asset,  and  cross-default 
clauses  are  in  effect. 

Where  the  on-balance  sheet  asset  and 
the  asset  referenced  in  the  credit 
derivative  have  been  issued  by  different 
obligors,  the  proposed  rule  does  not 
provide  any  capital  relief  for  the 
underlying  asset.  For  example,  a  Bank 
may  invest  in  a  triple-B  rated  bond 
issued  by  corporate  entity  X,  but  hedge 
the  credit  risk  with  a  derivative  based 
on  triple-B  rated  bond  issued  by 
corporate  entity  Y,  and  where  X  and  Y 
belong  to  the  same  industry.  The 
Finance  Board  recognizes  that  such  a 
hedge  may  provide  significant  credit 
protection  to  the  Bank  as  there  may  be 
a  high  degree  of  default  correlation 
between  X  and  Y.  and  that  capital  relief 
for  such  hedges  can  be  accommodated 
under  an  internal  portfolio  credit  risk 
model.  Thus,  the  Finance  Board 
requests  comments  on  whether  to  allow 
affected  Banks  to  petition  the  Finance 
Board  for  capital  relief  on  a  case-by-case 
basis,  provided  the  petition  is 
accompanied  by  adequate  data  and 
analysis.  The  Finance  Board  also  more 
generally  requests  comment  on  how  it 
should  account  for  credit  derivatives  in 
calculating  credit  risk  capital  charees. 

The  proposed  nde  also  would  aflow 
foreign  exchange  rate  contracts  with  an 
original  maturity  of  14  calendar  days  or 
less  to  be  assigned  a  zero  credit  risk 
capital  charge.  Gold  contracts  would  not 
be  considered  exchange  rate  contracts. 
Derivative  contracts  that  are  traded  on 
regulated  exchanges  that  require  daily 
collection  of  variation  margin  for  the 
contract  also  would  be  assigned  a  zero 
credit  risk  capital  charge. 

The  credit  risk  capital  charge 
calculations  required  by  the  proposed 
rule,  unless  otherwise  directed  by  the 
Finance  Board,  must  be  performed 
based  on  a  Bank's  on-balance  sheet 
assets  and  off-balance  sheet  items  as  of 
the  close  of  business  on  the  last 
business  day  of  the  month  for  which  the 


credit  risk  capital  requirement  is  being 
calculated.  Where  applicable, 
calculations  of  credit  risk  capital 
charges  must  use  the  most  current 
NRSRO  credit  risk  ratings  available  as  of 
the  last  business  day  of  the  month  for 
which  the  credit  risk  capital 
requirement  is  being  calculated. 

Market  Risk  Capital  Requirement.  The 
GLB  Act  requires  each  Bank  to  maintain 
sufficient  permanent  capital,  as 
determined  in  accordance  with  Finance 
Board  regulations,  to  cover  the  market 
risk  to  which  the  Bank  is  subject.  12 
U.S.C.  1426(a)(3)(A)(ii).  as  amended.  It 
further  specifies  that  each  Bank's  market 
risk  be  determined: 

based  on  a  stress  test  established  by  the 
Finance  Board  that  rigorously  tests  for 
changes  in  market  variables,  including 
changes  in  interest  rates,  rate  volatility,  and 
changes  in  the  shape  of  the  yield  curve. 

Id  Beyond  requiring  that  the  stress  test 
include  the  effects  of  changes  in  the 
interest  rates,  rate  volatility  and  changes 
in  the  shape  of  the  yield  curve,  neither 
the  elements  of  market  risk  nor  specific 
elements  of  the  stress  test  are  further 
defined  in  the  statute,  leaving  the 
Finance  Board  with  a  degree  of 
discretion  to  determine  the  terms  and 
elements  of  the  market  risk  stress  test. 

The  GLB  Act  also  directs  the  Finance 
Board,  in  developing  the  market  risk 
stress  test,  to  "take  due  consideration" 
of  any  risk-based  capital  test  established 
by  OFHEO  for  Fannie  Mae  and  Freddie 
Mac,  with  such  modifications  as  are 
appropriate  to  reflect  differences  in 
operations  between  the  Banks  and 
Fannie  Mae  and  Freddie  Mac.  12  U.S.C. 
1426(a)(3)(B),  as  amended.  This 
provision  requires  the  Finance  Board  to 
take  "due  consideration"  of  the  OFHEO 
capital  rule  only  as  it  may  relate  to 
market  risk.  It  does  not  require 
consideration  of  other  aspects  of  the 
OFHEO  rule,  such  as  those  relating  to 
credit  risk,  nor  does  it  mandate 
deference  to  OFHEO  in  any  respect.  The 
Finance  Board  has  included  the 
proposed  OFHEO  market  risk  test 
among  the  factors  it  has  considered  in 
developing  the  proposed  market  risk 
provisions  of  its  capital  rules.  The 
Finance  Board  has  modeled  a 
h)rpothetical  SlOO  billion  asset  Bank 
with  a  portfolio  composition  similar  to 
the  portfolio  composition  of  Freddie 
Mac  and  Fannie  Mae.  The  results  of  this 
simulation  show  that  the  Finance 
Board's  risk-based  capital  requirement 
is  consistent  with  what  OFHEO  has 
proposed  to  require  for  Freddie  Mac  and 
Fannie  Mae.  Given  this  consideration, 
the  Finance  Board  believes  that  it  has 
complied  with  its  legal  obligations 
under  the  GLB  Act.  Fiuther.  although 
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OFHEO  has  not  yet  adopted  a  risk-based 
capital  test,  the  Finance  Board  intends 
to  consider  the  substance  of  the  final 
rule  once  it  is  adopted  by  OFHEO. 

Market  risk  may  be  defined  as  the  risk 
that  the  market  value,  or  estimated  fair 
value  if  market  value  is  not  available,  of 
d  Bank's  portfolio  will  decline  as  a 
result  of  changes  in  interest  rates, 
foreign  exchange  rates,  equity  prices 
and  commodity  prices.  The  Banks 
engage  in  activities  that  carry  complex 
on-and  off-balance  sheet  market  risks. 
For  example,  outstanding  consolidated 
obligations  (COs),  for  which  the  Banks 
are  jointly  and  severally  liable,  include 
bonds  having  embedded  options, 
idllable  and  index  amortizing  bonds, 
bonds  denominated  in  foreign 
currencies,  and  bonds  linked  to  equity 
prices.  To  hedge  the  market  risk  on  such 
instruments,  the  Banks  typically  enter 
into  off-balance  sheet  derivative 
contracts  that  convert  the  bonds  to 
simple  fixed-rate  or  floating  rate  bonds 
or  convert  the  exposure  to  U.S.  dollars. 
The  Banks  also  make  advances  on  a 
simple  fixed-or  floating-rate  basis,  as 
well  as  callable,  putable/convertible  and 
amortizing  advances.  The  Banks  also 
have  invested  in  agency  bonds  with 
callable  and  structured  features, 
mortgage  and  mortgage-backed 
instrunient.s  with  embedded  options, 
and  collateralized  mortgage  obligations. 

Given  that  the  Banks  undertake 
transactions  that  carry  market  risks 
similar  to  the  risks  incurred  by  large 
banks  or  securities  dealers,  the  Finance 
Board  believes  that  the  capital  regime 
needed  to  address  market  risks  should 
be  similar  to  the  market  risk  capital 
requirements  established  or 
recommended  by  the  BCBS  and  other 
financial  institution  regulatory  agencies, 
but  broader  in  scope.  The  Finance  Board 
further  believes  that  the  general 
approach  to  market  risk  developed  by 
the  BCBS,  as  modified  in  this  proposed 
rule,  is  consistent  with  the  statutory 
requirements  of  the  GLB  Act. 

As  previously  discussed,  the  BCBS 
has  led  the  drive  to  institute  a  risk-based 
capital  system  for  general  market  risk. 
Following  the  BCBS's  lead,  the  federal 
bank  regulator^'  agencies  (Office  of  the 
Comptroller  of  the  Currency  (OCC), 
Federal  Reserve  Board  (FRB),  and 
Federal  Deposit  Insurance  Corporation 
(FDIC))  issued  a  joint  final  rule  in 
September  1996  to  incorporate  a 
measure  for  market  risk,  effective  as  of 
lanuary  1,  1998  (Joint  Rule),  61  FR 
47358  (Sept,  6,  1996).  Institutions 
whose  trading  activity  (defined  in  the 
Joint  Rule  as  total  assets  plus  total 
liabilities  in  the  trading  portfolio)  equals 
10  percent  or  more  of  their  total  assets, 
or  whose  trading  activity  equals  Si 


billion  or  more,  must  use  an  internal 
model  (with  standardized  parameters  as 
set  in  the  Joint  Rule)  to  calculate  the 
capital  they  must  hold  to  support  their 
exposure  to  general  market  risk. 
Positions  covered  by  the  rule  include:  (i) 
All  positions  in  an  institution's  trading 
account;  and  (ii)  foreign  exchange  and 
commodity  positions,  whether  or  not  in 
the  trading  account. 

Overall,  the  Joint  Rule  implements 
market  risk-based  capital  requirements 
that  are  based  on  actual  risks 
undertaken  by  large  banks.  This  is  the 
only  market  risk  capital  framework  that 
has  been  both  agreed  to  internationally 
and  implemented  in  a  number  of 
countries.  Under  the  Joint  Rule,  large 
banks  in  the  United  States  generally 
have  adopted  a  simulation-based 
approach  that  is  capable  of  captvuing 
market  risks  from  holding  a  wide  range 
of  simple,  exotic  and  structured 
instruments,  with  or  without  options, 
including  mortgages  or  other  similar 
types  of  instruments. 

Financial  institutions  regulated  by  the 
Office  of  Thrift  Supervision  (OTS)  and 
by  the  Farm  Credit  Administration 
(FCA)  currently  are  subject  to  credit  risk 
capital  requirements  that  contain  no 
market  risk  capital  components 
(consistent  with  the  small  bcuik 
regulator\'  capital  framework).  See  12 
CFR  567.5  (OTS),  615.5205,  615.5210 
(FCA).  OFHEO,  however,  has  published 
a  Notice  of  Proposed  Rulemaking 
including  its  regulatory  model  for 
calculating  risk-based  capital  for  Fannie 
Mae  and  Freddie  Mac,  which  model 
does  account  for  both  interest  rate  risk 
and  credit  risk.  See  64  FR  18083  (Apr. 
6, 1999).  The  OFHEO  interest  rate  risk 
based  capital  rule  is  mandated  by  the 
1992  Housing  Enterprises  Act,  which 
requires  that  capital  requirements 
account  for  market  risks.  Under  the 
proposed  OFHEO  test,  the  market  risk 
capital  requirement  would  be 
determined  by  a  stress  test,  which 
examines  the  effects  of  two  specified 
interest  rate  shocks.  See  12  U.S.C. 
4611(a)(2).  The  1992  Housing 
Enterprises  Act  establishes  parameters 
that  OFHEO  must  meet  in  developing 
the  model  used  to  implement  its  stress 
test  such  that  many  aspects  of  OFHEO's 
stress  test  are  dictated  by  legislation. 
This  legislative  approach  is  in  contrast 
to  the  greater  flexibility  afforded  the 
Finance  Board  in  developing  its  stress 
test  under  the  GLB  Act.  While  the  1992 
Housing  Enterprises  Act  reflected  the 
state  of  the  art  in  risk  measurement  at 
the  time  it  was  drafted,  the  Finance 
Board's  proposed  regulation  seeks  to 
incorporate  improvements  in  risk 
measurement  that  have  been  made  since 
then.  Furthermore,  the  statutory 


constraints  imposed  on  OFHEO  have 
rendered  it  difficult  for  OFHEO  to 
develop  and  implement  its  capital 
requirements  in  a  timely  manner.  The 
Finance  Board  believes  that  its  proposed 
approach  would  reach  the  same  goal  as 
OFHEO's  proposal — that  of  providing 
sound  capital  requirements  based  on  the 
economic  risks  undertaken  by  the 
regulated  entities — albeit  with 
inevitable  differences  in  the  underlying 
methodology.  Nonetheless,  the  Finance 
Board  also  notes  that  its  proposed 
market  risk  rule  would  provide  Banks 
with  the  opportunity  to  develop  a  cash 
flow  model,  similar  to  that  proposed  by 
OFHEO,  as  long  as  the  cash  flow  model 
is  consistent  with  the  requirements  of 
the  GLB  Act  and  the  Finance  Board's 
proposed  requirements  governing 
internal  market  risk  models,  and  is 
approved  by  the  Finance  Board. 

Ciurently,  the  FMP  limits  the  Banks' 
interest  rate  risk  based  on  a 
methodology  that  uses  interest  rate 
shocks  similar  to  those  proposed  but 
never  adopted  by  the  four  federal  bank 
regulatory  agencies  (the  OCC,  the  FRB, 
the  FDIC,  and  the  OTS).  Specifically, 
the  FMP  requires  the  Banks  to  maintain 
the  duration  of  their  equity  to  within  ±5 
years  and  to  maintain  the  duration  of 
their  equity  to  ±7  years  imder  an 
assumed  change  in  interest  rates  of  ±200 
basis  points.  See  FMP  Section  VII. 

In  tne  view  of  the  Finance  Board,  the 
methodology  underlying  the  FMP  is  not 
sufficiently  flexible  to  captiu-e  the 
Banks'  market  risks  as  they  currently 
exist,  or  as  they  are  likely  to  evolve 
given  the  recent  proposal  to  expand 
their  investment  autlioritv.  See  65  FR 
25676  (May  3,  2000).  Additionally,  the 
risk  management  approach  of  the  FMP 
is  not  consistent  with  a  risk-based 
capital  structure,  nor  would  it  allow  the 
Finance  Board  to  establish  a  market  risk 
capital  requirement  based  on  a  stress 
test  that  "rigorously  tests  for  changes  in 
market  variables"  and  captures  the  risks 
to  which  a  Bank  is  subject,  as  required 
by  the  GLB  Act.  Accordingly,  the 
proposed  rule  sets  forth  an  approach  to 
measuring  market  risk  that  is  based  on 
the  value  at  risk  (VAR)  framework 
adopted  by  the  BCBS  and  other 
financial  institution  regulators.  This 
approach  can  be  implemented  with 
commercial^  available  models,  is 
practical,  and  is  sufficiently  rigorous  to 
comply  with  the  requirements  of  the 
GLB  Act.  In  particular,  the  proposed 
rule  would  require  each  Bank's  internal 
market  risk  model  to  captiu^  the  effects 
of  various  shifts  in  the  interest  rate  yield 
curve  beyond  parallel  shocks,  and  to 
accoimt  for  other  financial  and  market 
shocks  that  could  be  experienced  by  the 
Banks  given  historic  experience. 
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Components  of  the  market  risk  capital 
requirement.  The  proposed  market  risk 
capital  requirement  is  the  sum  of  two 
separate  components.  One  component  is 
the  amount  by  which  the  current  market 
value  of  a  Bank's  total  capital  is  less 
than  95  percent  of  the  book  value  of  the 
Bank's  total  capital.  The  current  market 
value  of  a  Bank's  total  capital  would  be 
estimated  by  using  the  Bank's  internal 
risk  model  to  calculate  the  market  value 
of  the  Bank's  on-balance  sheet  assets, 
liabilities  and  off-balance  sheet  items.  In 
essence,  these  values  would  be  the  base 
line  values  for  the  Bank's  portfolio  prior 
to  running  any  stress  tests  required  by 
the  proposed  rule.  The  "book  value"  of 
total  capital  would  equal  the  Bank's 
total  capital  where  all  on-balance  assets, 
liabilities  and  off-balance  sheet  items 
are  accounted  for  under  GAAP.  The 
second  component  of  the  proposed 
market  risk  requirement  would  be  the 
market  value  of  the  Bank's  portfolio  at 
risk,  as  estimated  by  the  Bank's 
approved  internal  risk  model.  This 
value  would  equal  the  maximum  loss  in 
the  market  value  of  a  Bank's  portfolio 
under  various  stress  scenarios,  where 
the  Bank's  portfolio  would  be 
comprised  of  all  its  on-balance  sheet 
assets  and  liabilities,  and  all  off-balance 
sheet  items. 

The  95  percent  test.  The  Finance 
Board  believes  that  significant 
impairment  in  a  Bank's  market  value  of 
capital,  to  the  extent  that  it  is  not 
reflected  in  the  book  value  of  capital, 
must  be  taken  into  account  in 
developing  an  adequate  market  risk 
capital  requirement.  To  address  this 
issue,  the  Finance  Board  proposes  to 
increase  the  market  risk  capital 
requirement  by  the  amount,  if  any,  that 
a  Bank's  market  value  of  total  capital  is 
less  than  95  percent  of  its  book  value  of 
its  total  capital.  Thus,  given  the 
proposed  test,  if  the  current  value  of  a 
Bank's  total  capital  were  significantly 
diminished  by  adverse  market  changes, 
a  Bank's  ability  to  take  on  risk  would  be 
restrained  even  if  the  impact  of  such 
adverse  market  events  were  not 
reflected  in  the  book  value  of  a  Bank's 
total  capital. 

Generally,  the  proposed  rule  requires 
a  Bank  to  measure  and  report  its  capital 
adequacy  based  upon  the  book  value  of 
total  or  permanent  capital,  calculated  in 
accordance  with  GAAP.  Because  the 
Banks  have  large  portfolios  of  long-term 
on-  and  off-balance  sheet  positions  that 
are  held-to-matiuity,  however,  a  Bank's 
financial  strength,  expressed  by  its 
market  value,  can  decline  significantly 
without  that  decline  being  reflected  in 


the  Bank's  book  value  of  capital. 24  This 
is  because  under  GAAP,  held-to- 
matxuity  positions  would  generally  be 
valued  at  historic  cost.  Without  the 
proposed  95  percent  market  value  test, 
a  Bank  could  incur  a  significant  loss  in 
financial  strength  due  to  adverse  market 
changes,  but  not  alter  its  market  risk 
profile  in  response  to  that  loss.  The 
Finance  Board  is  proposing  this  95 
percent  test  as  a  safeguard  measiue  and 
believes  that  it  will  have  little  effect  on 
Bank  operations  because  most  Banks 
have  a  market  value  of  capital  above  95 
percent  of  book  value.  The  charge 
associated  with  the  95  percent  test 
would  only  limit  a  Bank's  risk  taking 
activities  if  its  market  value  of  capital 
were  to  fall  below  the  95  percent 
benchmark,  and  the  Bank  had  otherwise 
fully  leveraged  its  permanent  capital. 

Measurement  of  market  value  at  risk 
under  a  Bank's  internal  market  risk 
model.  The  proposed  rule  requires  each 
Bank  to  estimate  the  current  market 
value  of  its  portfolio  and  measure  the 
market  value  of  the  portfolio  at  risk 
using  an  internal  VAR  model,  subject  to 
the  parameters  in  the  proposed  rule. 
Each  Bank's  internal  model  must 
calculate  the  value  of  a  Bank's  portfolio 
at  risk  during  periods  of  market  stress, 
given  the  interest  rate,  foreign  exchange 
rate,  equity  price,  and  conunodity  price 
risks  imdertaken  by  the  Bank,  including 
risks  of  related  options  positions. 

The  Finance  Board  notes  that  even 
where  foreign  exchange,  equity  or 
commodity  price  exposures  are  hedged, 
the  market  valuations  may  differ  from 
valuations  for  hedging  instruments 
because  of  different  assumptions 
concerning  the  underlying  discount 
curves,  volatilities  and  correlations. 
Prices  in  the  two  markets  may  not  be  the 
same  and  may  fail  to  move  in  perfect 
correlation  over  time.  Therefore,  some 
measure  of  market  risk  would  generally 
remain.  Under  the  proposed  rule, 
however,  a  Bank  is  not  required  to 
determine  the  market  value  of  its 
portfolio  at  risk  from  its  exposure  to 
interest  rate,  foreign  exchange  rate, 
equity  price,  and  commodity  price  risk 
if  those  risks  are  not  material.  For 
example,  such  risks  may  be  effectively 
eliminated  through  matching  hedges 
such  as  "mirror  swaps"  arranged  in 
conjunction  with  the  issuance  of 
consolidated  obligations  denominated 
in  foreign  currencies  or  linked  to  equity 
or  commodity  prices,  which  typically 
reduce  a  Bank's  market  risk  exposiue  to 
foreign  exchange,  equity  or  commodity 
price  risk  to  an  immaterial  amount. 


The  proposed  rule  would  require  the 
Banks  to  calculate  the  market  value  of 
their  portfolios  at  risk  associated  with 
these  risks  except,  as  discussed  below, 
in  the  narrow  circumstances  where  such 
risks  may  be  immaterial.  The  proposed 
rule  would  allow  the  value  at  risk 
measure  to  incorporate  empirical 
correlations  within  and  among  foreign 
exchange  rates,  equity  prices,  and 
commodity  prices,  subject  to  a  Finance 
Board  determination  that  the  model's 
system  for  measuring  such  correlations 
is  sound.  The  Finance  Board  is 
requesting  comment  on  whether  the 
final  rule  should  require  the  Banks  to 
account  for  basis  risk  by  incorporating 
the  correlations  across  risk  categories  in 
the  market  risk  model. 

The  Finance  Board  believes  that  it  is 
appropriate  to  exempt  a  Bank's 
exposure  to  certain  hedged  risks  ft'om 
the  market  value  at  risk  calculation.  The 
Finance  Board  emphasizes  that  this 
proposed  exception  is  a  narrow  one,  and 
the  Banks  would  be  expected 
consistently  to  estimate  a  market  value 
at  risk  measiuement  for  instnunents 
linked  to  foreign  exchange  rates,  equity 
prices,  and  commodity  prices  unless  the 
hedging  of  those  risks  in  each 
instrument  results  in  those  risks  being 
immaterial.  Given  the  Banks'  portfolios, 
however,  the  Finance  Board  does  not 
expect  that  the  Banks'  overall  exposure 
to  interest  rate  risk  could  ever  be 
considered  immaterial. 2s  ff  the 
proposed  "immateriality"  exception  is 
adopted,  the  Finance  Board  intends  to 
direct  its  staff  to  monitor  the  Banks' 
implementation  of  the  exception  to 
assure  that  it  is  applied  strictly  in 
accordance  with  its  underlying  purpose. 

As  proposed,  the  rule  would  allow 
each  Bank  to  develop  an  internal  market 
risk  model  that  uses  any  generally 
accepted  measurement  technique,  such 
as  variance-covariance  models, 
historical  simulations,  or  Monte  Carlo 
simulations,  provided  that  the 
measurement  technique  covers  the 
Bank's  material  risks.  In  this  respect,  the 
proposed  rule  specifically  provides  that 
the  Bank's  internal  market  risk  model 
must  measure  the  risks  arising  from  the 
non-linear  price  characteristics  of 
options  and  the  sensitivity  of  the  market 
value  of  options  to  changes  in  the 
volatility  of  the  option's  underlying 
rates  or  prices.  Thus,  for  example,  while 


2*  The  held-to-maturity  items  in  a  Bank's  portfolio 
would  typically  include  15  and  30  year  fixed-rate 
mortgage  loans  and  fixed-rate  pass-through  MBS. 


2' Currently,  the  Banks  are  required  by  the  FMP 
to  hedge  risk  associated  with  foreign  exchange 
rates,  equity  prices,  and  commodity  prices  with 
matching  derivative  contracts.  As  a  result  market 
risks  associated  with  foreign  exchange  rates,  equity 
prices,  and  commodity  prices  are  currently  small 
relative  to  interest  rate  risk.  Therefore,  the  bulk  of 
the  proposed  market  risk  capital  requirement  will 
reflect  interest  rate  and  related  options  risks. 
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a  variance-covariance  methodology  may 
be  sufficient  for  estimating  the  market 
\  alue  at  risk  associated  with 
instnunents  that  contain  no  optionality, 
it  would  be  essential  to  use  a  simulation 
technique  for  instruments  with  options 
characteristics. 

The  proposed  rule  also  provides  that 
a  Bank's  internal  market  risk  model 
must  use  interest  rate  and  market  price 
scenarios  of  the  Bank's  choosing  for 
estimating  the  market  value  of  the 
Bank's  portfolio  at  risk,  subject  to 
certain  minimum  requirements.  These 
requirements  cire  that  the  internal  risk 
model  must  incorporate:  (i)  Monthly 
estimates  of  the  market  value  of  the 
Bank's  portfolio  at  risk  so  that  the 
probability  of  a  loss  greater  than  that 
estimated  shall  be  no  more  than  one 
percent;  and  (ii)  scenarios  that  reflect 
changes  in  interest  rates,  interest  rate 
volatility  and  the  shape  of  the  yield 
curve  equivalent  to  those  that  have  been 
observed  over  120-business  day  periods 
of  market  stress.  The  proposed  rule 
specifies  that  for  interest  rates,  the 
relevant  historical  observation  period 
would  start  at  the  end  of  the  month 
prior  to  the  month  for  which  the  market 
risk  capital  requirement  is  being 
calculated  and  go  back  to  the  begirming 
of  1978  This  time  frame  represents  a 
modem  penod  with  a  relatively  liquid 
debt  market  that  also  includes  periods 
of  market  stress.  The  rule  would  also 
allow  the  market  value  at  risk  measiu-e 
to  incorporate  empirical  correlations 
among  interest  rates,  subject  to  a 
Finance  Board  determination  that  the 
model's  system  for  measuring  such 
correlations  is  sound.  These  required 
scenarios  assure  that  the  stress  tests 
performed  using  the  Bank's  models  will 
be  rigorous  and  fulfill  the  statutory 
requirements  of  the  GLB  Act. 

The  proposed  rule  provides  that  if  a 
Bank  participates  in  COs  denominated 
m  a  currency  other  than  U.S.  Dollars  or 
linked  to  equity  or  commodity  prices, 
the  Bank's  internal  market  risk  model 
must  be  used  to  calculate  the  market 
value  of  its  portfoUo  at  risk  due  to  these 
market  risks  such  that  the  probability  of 
a  loss  greater  than  that  estimated  must 
not  exceed  one  percent  and  must 
include  scenarios  that  reflect  changes  in 
rates  and  market  prices  that  have  been 
observed  o\er  120-business  day  periods 
of  market  stress  For  foreign  exchange, 
equity  and  commodit\'  prices,  the 
relevant  historic  observation  period  can 
be  chosen  by  the  Banks,  but  such  period 
must  be  acceptable  to  the  Finance 
Board.  The  chosen  time  periods 
generally  must  reflect  periods  of  stress, 
which  given  the  risk  exposures  of  a 
Bank,  could  have  resulted  in  a  strong 
negative  impact  on  the  Bank's  financial 


position.  Although  the  Finance  Board 
beUeves  foreign  exchange  rates,  equity 
prices,  and  commodity  prices  pose  a 
relatively  small  amoimt  of  market  risk  to 
the  Banks  at  this  time,  this  requirement 
reflects  the  conservative  approach 
adopted  by  the  Finance  Board  with 
respect  to  the  Banks'  safety  and 
soundness. 

The  proposed  rule  also  makes  clear 
that  Banks  are  required  to  hedge  risk 
arising  from  consoUdated  obligations 
that  are  denominated  in  foreign 
ciurencies  or  otherwise  linked  to  foreign 
exchange,  equity  or  commodity  prices, 
and  to  enter  into  a  replacement  contract 
if  there  is  a  default  by  a  counterparty  on 
an  existing  hedging  contract.  Besides 
strengthening  safety  and  soundness,  the 
proposed  requirement  formalizes  the 
long  standing  practice  at  the  Banks 
under  which  the  Banks  do  not  assume 
unhedged  foreign  exchange,  equity  or 
commodity  positions  and  is  consistent 
with  the  requirement  in  proposed 
§  956.3(b).  See  65  FR  25676,  25692  (May 
3,  2000). 

Independent  validation  of  Bank 
internal  market  risk  model.  The 
proposed  rule  provides  that  each  Bank 
annually  shall  conduct  an  independent 
validation  of  its  internal  market  risk 
model  within  the  Bank  or  obtain 
independent  validation  by  an  outside 
party  qualified  to  make  such 
determinations  on  an  aimual  basis.  The 
Finance  Board  would  be  able,  however, 
to  require  such  reviews  to  occur  more 
frequently.  In  order  for  validations 
conducted  within  the  Bank  to  be 
considered  independent,  the  validation 
would  have  to  be  carried  out  by 
personnel  not  reporting  to  persons 
responsible  for  conducting  or  overseeing 
business  transactions  for  the  Bank.  As 
contemplated  by  the  Finance  Board,  the 
required  validation  could  include 
periodic  comparisons,  such  as  on  a 
quarterly  basis  or  annual  basis,  of 
model-generated  mark-to-market  values 
with  values  obtained  from  dealers/ 
markets  or  of  model-generated  market 
value  at  risk  measiuements  obtained 
from  an  independent  third-party  source. 
An  integral  part  of  this  process, 
however,  is  the  necessity  to  validate  key 
assumptions  and  associated  parameters 
underlying  the  Bank's  meirket  risk 
models.  For  example,  the  Finance  Board 
would  expect  a  Bank  to  determine 
periodically  the  impact  on  its  market 
value  at  risk  measurements  from  shifts 
in  key  parameters  such  as  correlations 
or  regime  shifts  in  volatility  parameters. 
The  results  of  such  validations  would  be 
reviewed  by  the  Bank's  board  of 
dfrectors  and  provided  to  the  Finance 
Board. 


Under  the  proposed  rule,  each  Bank 
must  obtain  approval  from  the  Finance 
Board  of  its  internal  market  risk  model, 
including  subsequent  material 
adjustments  to  the  model  made  by  the 
Bank,  prior  to  the  model's  initial  use  or 
to  implementing  the  subsequent 
adjustments.  A  Bank  would  be  required 
to  make  any  adjustments  to  its  model 
that  may  be  directed  by  the  Finance 
Board.  In  addition,  the  calculations 
required  by  the  proposed  rule,  unless 
otherwise  directed  by  the  Finance 
Board,  must  be  performed  based  on  the 
Bank's  portfolio  as  of  the  close  of 
business  on  the  last  business  day  of  the 
month  for  which  the  market  risk  capital 
requirement  is  being  calculated. 

Basis  risk.  Banks  are  exposed  to  basis 
risk,  which  is  the  risk  that  rates  or 
prices  of  different  instruments  on  the 
two  sides  of  the  balance  sheet  (after 
taking  associated  off-balance 
instruments  into  account)  do  not  change 
in  perfect  correlation  over  time.  The 
BCBS  has  emphasized  the  importance  of 
basis  risk  as  part  of  a  comprehensive 
process  for  the  management  of  interest 
rate  risk.^^  While  certain  modeling 
techniques  may  capture  the  effects  of 
basis  risk  on  a  Bank's  portfolio,  the 
proposed  rule  does  not  require  a  Bank's 
model  to  capture  basis  risk.  At  this  time, 
the  Finance  Board  is  requesting 
comment  on  how  best  to  treat  basis  risk 
in  the  final  rule. 

Operations  Risk  Capital  Requirement. 
Operations  risk  is  the  risk  of  an 
unexpected  loss  to  a  Bank  resulting 
from  human  error,  fraud, 
unenforceabiUty  of  legal  contracts,  or 
deficiencies  in  internal  controls  or 
information  systems.  There  is  currently 
no  generally  accepted  methodology  for 
measuring  the  magnitude  of  operations 
risk.  Therefore,  the  proposed  rule 
adopts  the  same  statutory  requirement 
imposed  on  Fannie  Mae  and  Freddie 
Mac.  12  U.S.C.  4611(c)(2),  but  will  allow 
the  Banks  the  option  of  demonstrating 
to  the  Finance  Board  that  a  lower 
requirement  should  apply. 

As  proposed,  §  932.6  provides  that 
each  BanJc's  operations  risk  capital 
requirement  shall  equal  30  percent  of 
the  sum  of  the  Bank's  credit  risk  capital 
requirement  and  market  risk  capital 
requirement.  The  proposed  provision, 
however,  allows  a  Bank  to  substitute  an 
alternative  methodology  for  calculating 
the  operations  risk  capital  requirement 
if  such  methodology  is  approved  by  the 
Finance  Board.  In  addition,  a  Bank  may 
obtain  insurance  to  cover  it  for 
operations  risk  and,  with  Finance  Board 
approval,  proportionately  reduce  the 


2"  See  Principles  for  the  Management  of  Interest 
Bate  Risk  (Jan.  1997). 
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operations  risk  capital  requirement.  Any 
insurance  obtained  must  be  from  an 
insurer  that  has  at  least  the  second 
highest  investment  grade  credit  rating 
by  an  NSRSO.  As  proposed,  however, 
the  rule  specifies  that  in  no  case  may  a 
Bank's  operations  risk  requirement  be 
reduced  to  less  than  10  percent  of  the 
sum  of  the  Bank's  credit  risk  capital 
requirement  and  market  risk  capital 
requirement. 

Reporting  Requirements.  Proposed 
§  932.7  provides  that  each  Bank  shall 
report  to  the  Finance  Board  by  the  15th 
day  of  each  month  its  minimum  total 
risk-based  capital  requirement,  by 
component  amounts  (credit  risk  capital, 
market  risk  capital,  and  operations  risk 
capital),  and  its  actual  total  capital 
amount  and  permanent  capital 
calculated  as  of  the  last  day  of  the 
preceding  month,  or  more  frequently  as 
may  be  required  by  the  Finance  Board. 

L.  Minimum  Liquidity  Requirements. 
Liquidity  risk  is  the  risk  that  a  Bank 
would  be  unable  to  meet  its  obligations 
as  they  come  due  or  to  meet  the  credit 
needs  of  its  members  and  associates  in 
a  timely  and  cost-efficient  manner.  See 
65  FR  25267,  25274  (May  1,  2000),  to  be 
codified  at  12  CFR  917.1.  In  general,  the 
liquidity  needs  of  the  Banks  may  be 
classified  as:  (1)  Operational  liquidity; 
and  (2)  contingency  liquidity. 
Operational  liquidity  addresses  day-to- 
day or  ongoing  liquidity  needs  under 
normal  circiunstances,  and  may  be 
either  anticipated  or  unanticipated. 
Contingency  liquidity  addresses 
liquidity  needs  under  abnormal  or 
unusual  circumstances  in  which  a 
Bank's  access  to  the  capital  markets  is 
temporarily  impeded.  Under  such 
unusual  circumstances,  a  Bank  may  still 
need  funds  to  meet  all  of  its  obligations 
that  are  due  or  to  meet  some  of  the 
credit  needs  of  its  members  and  eligible 
noiunember  borrowers. 

Currently,  the  Banks  operate  under 
two  general  liquidity  requirements.  Both 
are  easily  met  by  the  Banks.  Neither, 
however,  is  structured  to  meet  the 
Banks'  liquidity  needs  should  their 
access  to  the  capital  markets  be  limited 
for  any  reason.  The  first  requirement  is 
statutory  and  requires  the  Banks  to 
maintain  an  amount  equal  to  total 
deposits  invested  in  obligations  of  the 
United  States,  deposits  in  banks  or 
trusts,  or  advances  to  members  that 
mature  in  5  yeeirs  or  less.  12  U.S.C. 
1431(g).  The  second  liquidity 
requfrement  is  in  the  FMP.  It  requires 
each  Bank  to  maintain  a  daily  average 
liquidity  level  each  month  in  an  amount 
not  less  than  20  percent  of  the  sum  of 
the  Bank's  daily  average  demand  and 
overnight  deposits  and  other  overnight 
borrowings  during  the  month,  plus  10 


percent  of  the  siun  of  the  Bank's  daily 
average  term  deposits,  COs,  and  other 
borrowings  that  matiue  within  one  year. 
See  FMP  section  III.C. 

The  proposed  rule  specifies  a 
contingency  liquidity  requirement,  but 
does  not  specify  an  operational  liquidity 
requirement. 2^  The  Finance  Board 
requests  comment  on  whether  the  rule 
should  address  the  issue  of  operational 
liquidity,  and  if  so.  how  it  should  do  so. 
The  proposed  rule  provides  that  the 
Banks  not  only  must  meet  the  statutory 
liquidity  requirements,  12  U.S.C. 
1431(g),  but  also  must  hold  contingency 
liquidity  in  an  amount  sufficient  to 
enable  the  Bank  to  cover  its  liquidity 
risk,  assuming  a  period  of  not  less  than 
five  business  days  of  inability  to  borrow 
in  the  capital  markets.  Contingency 
liquidity  may  be  provided,  for  example, 
by  Banks:  (1)  Selling  liquid  assets;  (2) 
pledging  government,  agency  and 
mortgage-backed  securities  as  collateral 
for  repurchase  agreements;  and  (3) 
borrowing  in  the  federal  funds  market. 
Consequently,  contingency  liquidity  is 
defined  in  proposed  §  930.1  as:  (1) 
Marketable  assets  with  a  maturity  of  one 
year  or  less;  (2)  self-liquidating  assets 
with  a  maturity  of  seven  days  or  less;  (3) 
assets  that  are  generally  accepted  as 
collateral  in  the  repurchase  agreement 
market;  and  (4)  irrevocable  lines  of 
credit  from  financial  institutions  rated 
not  lower  than  the  second  highest  credit 
rating  by  a  NRSRO.  The  proposed  rule 
specifically  states  that  an  asset  that  has 
been  pledged  under  a  repurchase 
agreement  cannot  be  used  to  satisfy  the 
contingency  liquidity  requirement, 
because  such  an  asset  will  not  be 
available  to  provide  liquidity  should  a 
contingency  arise. 

The  proposed  five  business  day 
contingency  liquidity  requirement 
would  help  to  ensure  that  the  Banks 
maintain  sufficient  liquidity  to  meet 
their  funding  needs  should  their  access 
to  the  capital  markets  be  temporarily 
limited  by  occurrences  such  as:  (1)  A 
power  outage  at  the  Bank  System's 
Office  of  Finance  (OF);  (2)  a  natiu-al 
disaster;  or  (3)  a  real  or  perceived  credit 
problem.  This  requirement  was 
determined  from  calculations  using 
daily  data  on  CO  redemptions  during 
1998.  The  Finance  Board  found  that  the 
99th  percentile  of  the  five-business  day 
CO  redemption  distribution  resulted  in 
liquidity  requirements  that  ranged  from 


"  Recently  adopted  12  CFR  §  91 7.3(b)(3)(iii) 
requires  that  each  Bank's  risk  management  policy 
indicate  the  Bank's  sources  of  liquidity,  including 
specific  types  of  investments  to  be  held  for  liqpidity 
purposes,  and  the  methodology  to  be  used  for 
determioing  the  Bank's  operational  liquidity  needs. 
See  65  FR  25267.  25275  (May  1.  2000). 


about  5  percent  to  1 7  percent  of  each 
Bank's  total  assets. 

Other  regulators  recognize  the 
importance  of  adequate  levels  of 
liquidity  but.  for  the  most  part,  have  not 
always  imposed  liquidity  requirements 
with  the  degree  of  specificity  contained 
in  the  proposed  rule.  Specifically, 
depository  institution  regulators  have 
not  implemented  any  numeric  ratios  or 
other  quantitative  requirements  with 
respect  to  liquidity.  For  example,  each 
institution  regulated  by  the  Farm  Credit 
Administration  is  required  to  maintain 
a  minimum  liquidity  reserve.  12  CFR 
615.5134.  This  liquidity  reserve 
requirement  ensures  that  Farm  Credit 
System  banks  have  a  pool  of  liquid 
investments  to  fund  their  operations  for 
approximately  15  days  should  their 
access  to  the  capital  markets  become 
impeded.  The  importance  of  liquidity  is 
also  reflected  in  the  fact  that  it  is  one 
of  the  six  components  of  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS)  that  was  adopted  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  on  November  13,  1979 
and  revised  as  of  January  1,  1997.  The 
UFIRS  has  been  used  as  an  internal 
supervisory  tool  for  evaluating  the 
soundness  of  financial  institutions  and 
for  identifying  those  institutions 
requiring  special  attention  or  concern. 
OFHEO  has  not  published  any 
regulation  concerning  liquidity 
requfrements  for  Fannie  Mae  and 
Freddie  Mac. 

Liquidity  problems  may  arise  from 
concerns  about  the  creditworthiness  of 
the  Banks  or  from  events  that  may 
temporarily  disrupt  the  Banks'  access  to 
the  credit  markets.  Real  or  perceived 
concerns  about  creditworthiness  of  the 
Bank  System  could  lead  to  a  widening 
of  the  spreads  to  U.S.  Treasury 
seciu-ities  at  which  the  Bank  System 
COs  are  issued.  Depending  on  the  size 
of  the  increase  in  credit  spreads,  such 
an  event  could  substantially  impair  the 
Banks'  ability  to  carry  out  their  mission. 
Two  such  episodes  affecting  other  GSEs 
took  place  in  the  1980s.  In  both  cases, 
the  interest  rate  spread  narrowed  back 
to  normal  levels  only  after  the  GSE  in 
question  received  assistance  from  the 
federal  government.^"  In  the  first 
instance,  the  spread  to  comparable  U.S. 
Treasury  securities  for  a  Farm  Credit 
System  issue  increased  approximately 
80  basis  points  within  a  6  month  period 
during  1985  as  the  Farm  Credit  System 
ran  into  financial  difficulty  and  started 
posting  losses.  Fannie  Mae  underwent  a 


^'  See  Federal  Reserve  Bank  of  Richmond. 
Instruments  of  the  Money  Market  153  (1993). 
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similar  episode  in  which  its  debt  spread 
widened  substantially. 

The  likelihood  that  such  an  event 
could  take  place  with  respect  to  the 
Banks  is  remote  and,  in  any  case,  the 
proposed  contingency  requirement  is 
not  meant  to  address  such  an  event.  The 
five  business  day  contingency  liquidity 
requirement  could,  however,  provide 
policy  makers  with  some  time  to 
address  the  underlying  problem. 
Further,  should  a  crisis  arise  affecting 
liquidity  at  all  financial  institutions, 
assistance  would  be  needed  from  the 
Federal  Reserve  System,  the  U.S. 
Treasury',  or  the  Congress. 

The  proposed  requirement  is  meant  to 
address  principally  events  that  may 
temporarily  disrupt  a  Bank's  access  to 
credit  markets.  It  may  be  viewed  as 
conservative  when  examined  in  the 
context  of  events  which  could  impair 
the  normal  operations  of  the  OF.  The 
likelihood  that  there  would  be  no  access 
to  the  capital  markets  for  as  long  as  five 
business  days  is  extremely  remote, 
given  OF  contingency  plans  to  be  back 
in  operation  within  the  same  business 
day  following  a  disaster.  The  OF 
contingency  plans  include  back-up 
power  sources  and  two  back-up 
facilities,  plus  procedures  to  back-up 
their  databases  at  both  their  main 
location  as  well  as  the  primary' 
alternative  site.  A  back-up  data  tape 
from  OF's  main  location  is  sent  and 
stored  off-site  on  a  daily  basis. 

Rating  agencies  also  consider 
adequate  liquidity  an  important 
component  in  a  financial  institution's 
rating.  Liquid  investments  held  by  the 
Banks  are  stated  by  Moody's  as  one  of 
the  reasons  behind  the  triple-A  rating 
for  the  Banks. '^''  Thus,  the  Finance 
Board  believes  that  the  proposed 
liquidity  requirement  is  important  to 
maintaining  a  sound  credit  rating  for  the 
Banks  and  assuring  continued  safe  and 
sound  operation  of  the  Bank  System  and 
access  to  the  capital  markets. 

M.  Limits  on  Unsecured  Extensions  of 
Credit.  The  proposed  rule  also  would 
establish  maximum  capital  exposure 
limits  for  unseciu^ed  extensions  of  credit 
by  a  Bank  to  a  single  counterparty  or  to 
affiliated  counterparties.  As  proposed, 
the  rule  also  establishes  reporting 
requirements  for  total  unsecured  credit 
exposures  and  total  seciued  and 
unsecured  credit  exposures  to  single 
counterparties  and  affiliated 
counterparties  that  exceed  certain 
thresholds. 

Concentrations  of  unsecured  credit  by 
a  Bank  with  a  limited  niunber  of 


2»  Moody's  Investor  Service,  Global  Credit 
Research.  Moody's  Credit  Opinions — Financial 
Institutions,  (June  1999). 


coimterparties  or  group  of  affiliated 
counterparties  raise  saJPety  and 
soundness  concerns.  Unlike  Bank 
advances,  which  must  be  secured, 
unsecured  credit  extensions  are  more 
likely  to  result  in  limited  recoveries  in 
the  event  of  default.  Thus,  significant 
credit  exposures  to  a  few  coimterparties 
increase  the  probability  that  a  Bank  may 
experience  a  catastrophic  loss  in  the 
event  of  default  by  one  of  the 
counterparties.  In  contrast,  holding 
small  credit  exposures  in  a  large  number 
of  counterparties  reduces  the  probability 
of  a  catastrophic  loss  to  a  Bank. 

Safety  ana  soundness  concerns  also 
arise  where  a  Bank's  credit  extensions 
are  concentrated  in  a  single 
counterparty  whose  debt,  in  turn,  is 
concentrated  in  one  or  a  few  lenders. 
The  fact  that  the  counterparty's  debt  is 
concentrated  may  suggest  that  other 
lenders  have  declined  to  lend  to  the 
counterparty  because  of  concerns  about 
the  counterparty's  ability  to  repay  a 
loan.  The  Bank's  concentration  of  credit 
in  such  a  counterparty  may  indicate  that 
the  Bank's  extensions  of  credit  are  at 
risk. 

In  addition,  where  a  Bank's 
extensions  of  credit  to  a  single 
counterparty  are  in  jeopeirdy  of 
nonpayment,  the  Bank  may  be  reluctant 
to  take  appropriate  actions  to  reduce 
losses,  such  as  declaring  a  default,  or 
selling  the  loans,  which  could  depress 
the  value  of  the  Bank's  remaining  loans 
to  the  counterparty.  Further,  a  Bank  may 
even  be  tempted  to  lend  additional 
funds  to  the  counterparty  to  keep  the 
coiuiterparty  in  business,  in  order  to 
protect  its  existing  significant  credit 
exposure  to  the  counterparty. 

Affiliated  counterparties  generally 
share  aspects  of  common  ownership, 
control  or  management.  Thus,  if  one 
member  of  a  group  of  affiliates  defaults, 
the  likelihood  is  high  that  other 
members  of  the  affiliated  group  also  are 
under  financial  stress.  A  Bank's 
unsecured  credit  exposures  to  a  group  of 
affiliated  coimterparties  thus  should  be 
aggregated  in  considering  the  Bank's 
unsecvued  credit  exposure  to  any  one 
coxmterparty  in  the  affiliated  group. 

Concentrations  of  credit  by  multiple 
Banks  in  a  few  counterparties  also  may 
raise  safety  and  soundness  concerns  at 
the  Bank  System  level.  Several  Banks  in 
recent  years  have  had  unseciu-ed  credit 
exposures  to  affiliated  counterparties 
that  exceeded  20  percent  of  each  Bank's 
capital.  These  credit  exposures  were  to 
counterparties  ranked  at  the  second 
highest  investment  grade.  A  few 
counterparties  have  spread  their 
exposure  among  several  Banks.  Such 
credit  concentrations  may  result  in  large 
aggregate  credit  exposiu'es  for  the  Bank 


System,  raising  concerns  regarding  the 
liquidity  of  such  debt  in  the  event  of 
adverse  information  regarding  a 
counterparty. 

The  risk-based  capital  requirement  in 
the  proposed  rule  does  not  take  into 
account  the  increase  in  credit  risk 
associated  with  concentrations  of  credit 
exposures.  Therefore,  the  Finance  Board 
believes  that  it  is  necessary,  for  safety 
and  soundness  reasons,  to  impose 
separate  limits  on  unsecured  credit 
exposures  of  a  Bank  to  single 
counterparties  and  to  affiliated 
coimterparties.  This  is  consistent  with 
the  regulatory  approaches  of  other 
financial  institution  regulators.  See,  e.g., 
12  U.S.C.  84;  12  CFR  Part  32  (the 
lending  limit  for  a  national  bank  is 
generally  15  percent  of  its  capital  and 
surplus). 

Currently,  the  FMP  limits  Bank 
unsecured  credit  exposures  to  a  single 
counterparty  based  on  the  credit  rating 
of  the  counterparty.  See  FMP  section  VI. 
Under  the  FMP,  the  lower  the  credit 
rating  of  the  counterparty,  the  lower  the 
maximum  permissible  credit  exposure 
limit,  because  the  probability  of  default 
increases  as  the  counterparty's  rating 
decreases.  The  FMP  does  not  impose 
limits  on  unsecured  exposure  to 
affiliated  counterparties,  but  does 
require  the  Banks  to  monitor  such 
lending  and  impose  limits  if  necessary. 
As  of  December  31,  1998,  five  Banks 
had  adopted  expUcit  unsecured  credit 
exposure  limits  to  affiliated 
counterparties.  Consistent  with  the 
general  approach  of  the  FMP, 
§  932.9(a)(1)  of  the  proposed  rule 
provides  that  unsecured  credit  exposure 
by  a  Bank  to  a  single  counterparty  that 
eirises  from  authorized  Bank 
investments  or  hedging  transactions 
shall  be  limited  to  the  maximum  capital 
exposure  percent  limit  applicable  to 
such  counterparty,  as  set  forth  in  Table 
4  of  the  proposed  rule,  multiplied  by  the 
lesser  of:  (i)  The  Bank's  total  capital;  or 
(ii)  the  counterparty's  Tier  1  capital,  or 
total  capital  if  information  on  Tier  1 
capital  is  not  available.^"  The  maximum 
capital  exposure  percent  limits 
applicable  to  specific  counterparties  in 
Table  4  range  from  a  high  of  15  percent 
for  coiuiterparties  with  the  highest 
investment  grade  rating,  to  a  low  of  one 
percent  for  counterparties  vfi\h  a  below 


'"  For  the  purposes  of  the  proposed  requirements 
related  to  limits  on  and  reporting  of  credit 
concentrations,  the  term  "total  capital"  when  used 
in  reference  to  capital  held  by  a  Bank's  counterparty 
(or  an  affiliate  of  such  counterparty)  would  have  the 
same  meaning  as  in  regulations  issued  by  the 
counterparty's  (or  the  affiliate's)  principal  regulator 
and  not  as  defined  in  proposed  §930.1.  The 
proposed  rule  makes  clear  in  the  affected  sections 
when  the  meaning  of  "total  capital"  differs  from 
that  in  proposed  §  930.1. 
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investment  grade  rating.  These  Umits 
are  consistent  with  those  established 
internally  by  large  lenders.  Section 
932.9(a){3)(iii)  of  the  proposed  rule 
provides  that  where  a  counterparty  has 
received  different  credit  ratings  for  its 
transactions  with  short-term  and  long- 
term  maturities:  (i)  the  higher  credit 
rating  shall  apply  for  purposes  of 
determining  the  allowable  maximimi 
capital  exposiu^  limit  under  Table  4 
applicable  to  the  total  amount  of 
unsecured  credit  extended  by  the  Bank 
to  such  counterparty;  and  (ii)  the  lower 
credit  rating  shall  apply  for  purposes  of 
determining  the  allowable  maximum 
capital  exposure  limit  under  Table  4 
applicable  to  the  amount  of  unsecured 
credit  extended  by  the  Bank  to  such 
counterparty  for  the  transactions  vdth 
maturities  governed  by  that  rating.  For 
example,  if  a  counterparty  has  received 
a  lower  rating  on  its  long-term  debt  than 
its  short-term  debt,  the  Bank  will  be 
more  severely  limited  in  the  amount  of 
the  counterparty's  long-term  debt  that  it 
can  hold.  If  the  Bank  wishes  to  hold  any 
more  of  this  counterparty's  debt,  it  will 
be  limited  to  holding  the  higher  rated 
short  term  debt,  up  to  a  total  amount  of 
credit  exposure  governed  by  proposed 
§932.9(a)(3)(iii)(A). 

The  proposed  rule  also  provides  that 
if  a  coimterparty  is  placed  on  a  credit 
watch  for  a  potential  downgrade  by  an 
NRSRO,  the  Bank  would  determine  the 
maximum  capital  exposure  under  Table 
4  by  first  assuming  that  an  NRSRO  had 
already  downgraded  the  rating  to  the 
next  lower  grade  and  then  choosing  the 
exposure  limit  that  corresponds  to  that 
next  lower  rating.  Section  932.9(b)  of 
the  proposed  rule  provides  that  the  total 
amount  of  unsecured  extensions  of 
credit  by  a  Bank  to  all  affiliated 
counterparties  may  not  exceed:  (i)  The 
maximum  capital  exposure  Umit 
applicable  under  Table  4  based  on  the 
highest  credit  rating  of  the  affiliated 
counterparties;  (ii)  multiplied  by  the 
lesser  of:  (A)  The  Bank's  total  capital;  or 
(B)  the  combined  Tier  1  capital,  or  total 
capital  if  information  on  Tier  1  capital 
is  not  available,  of  all  of  the  affiliated 
counterparties. 

Reporting  requirement  for  total 
unsecured  credit  concentrations. 
Currently,  there  is  no  Finance  Board 
requirement  establishing  a  centralized 
mechanism  for  maintaining  and 
measuring  specific  data  on  the  aggregate 
unsecured  credit  concentration 
exposure  at  the  Bank  System  level.  As 
discussed  above.  Bank  unsecured  credit 
concentrations  raise  safety  and 
soundness  concerns  at  the  Bank  System 
level,  as  well  as  at  the  individual  Bank 
level. 


Accordingly,  the  proposed  rule 
requires  each  Bank  to  report  monthly  to 
the  Finance  Board  the  amount  of  the 
Bank's  total  unsecured  extensions  of 
credit  to  any  single  counterparty  or 
group  of  affiliated  counterparties  that 
exceeds  5  percent  of:  (i)  The  Bank's  total 
capital;  or  (ii)  the  counterparty's  Tier  1 
capital  (or  total  capital  if  information  on 
Tier  1  capital  is  not  available),  or  in  the 
case  of  affiliated  counterparties,  the 
combined  Tier  1  capital  (or  total  capital 
if  information  on  Tier  1  capital  is  not 
available)  of  all  of  the  affiliated 
counterparties.  The  Finance  Board  will 
be  considering  limits  on  aggregate 
unsecured  credit  concentration 
exposures  at  the  Bank  System  level  for 
the  final  rule.  The  Finance  Board 
specifically  requests  comments  on 
whether  such  limits  should  be  imposed 
and  what  the  size  and  form  of  such 
limits  should  be. 

Reporting  requirement  for  total 
secured  and  unsecured  credit 
concentrations.  Bank  concentrations  of 
secured  credit,  primarily  advances,  to  a 
single  counterparty  or  group  of  affiliated 
coimterparties  also  may  present  safety 
and  soiuidness  concerns  for  individual 
Banks  and  the  Bank  System.  Other 
financial  institution  regulators  impose 
loans-to-one-borrower  limits  for  secured 
as  well  as  unsecured  extensions  of 
credit,  with  exceptions  for  loans  secured 
by  high-quality  collateral.  See.  e.g..  12 
U.S.C.  84:  12  CFR  Part  32.  There  may  be 
reasons  to  exclude  concentrations  of 
advances  from  such  limits,  given  the 
extent  of  their  overcollateralization, 
their  statutory  superlien  protection  and 
core  mission  activity  status. 

Accordingly,  the  proposed  rule 
requires  each  Bank  to  report  monthly  to 
the  Finance  Board  the  amount  of  the 
Bank's  total  secured  and  unsecured 
credit  exposures  to  any  single 
coimterparty  or  group  of  affiliated 
counterparties  that  exceeds  5  percent  of 
the  Bank's  total  assets.  Because  seciued 
credit  is  supported  by  collateral,  not 
capital,  in  the  first  instance,  the  Finance 
Board  believes  that  exposures  as  a 
percent  of  assets  rather  than  of  capital 
is  a  more  appropriate  measure  of  the 
size  of  the  exposure. 

The  Finance  Board  will  be 
considering  limits  on  total  secured  and 
imsecured  credit  concentration 
exposures  applicable  to  the  Banks  or  the 
Bank  System  for  the  final  rule.  The 
Finance  Board  specifically  requests 
comments  on  whether  such  limits 
should  be  imposed  and  what  the  size 
and  form  of  such  limits  should  be. 

N.  Part  933— Capital  Plans. 

Approval  of  Plans.  The  GLB  Act 
requires  the  board  of  directors  of  each 
Bank  to  submit  to  the  Finance  Board  a 


capital  plan  within  270  days  after  the 
date  of  publication  of  the  final  capital 
rule.  Each  capital  plan  must  establish 
the  details  for  the  new  capital  structure, 
which  must  provide  sufficient  capital 
for  the  Bank  to  comply  with  its 
regulatory  total  capital  and  regulatory 
risk-based  capital  requirements.  The 
proposed  rule  would  allow  the  Finance 
Board  to  approve  a  reasonable  extension 
of  the  270-day  period  upon  a 
demonstration  of  good  cause  as  to  why 
the  Bank  does  not  expect  to  meet  the 
statutory  deadline.  The  Finance  Board 
would  determine  what  constitutes 
"good  cause"  on  a  case-by-case  basis.  As 
required  by  the  GLB  Act,  a  Bank  must 
receive  approval  from  the  Finance 
Board  prior  to  implementing  its  capital 
plan,  or  any  amendment  to  the  plan.  As 
part  of  that  approval  process,  the 
Finance  Board  would  reserve  the  right 
to  determine  the  effective  date  for  each 
capital  plan. 

If  a  Bank,  for  any  reason,  were  to  fail 
to  submit  a  capital  plan  to  the  Finance 
Board  within  the  270-day  period, 
including  any  Finance  Board  approved 
extension,  the  proposed  rule  would 
authorize  the  Finance  Board  to  establish 
a  capital  plan  for  that  Bank,  and  the 
Finance  Board  also  would  have  the 
discretion  to  take  any  enforcement 
action  against  the  Baink.  its  directors,  or 
its  executive  officers  authorized  by 
Section  2B(a)(5)  of  the  Bank  Act.  or  to 
merge  the  Bank  in  accordance  with 
Section  26  of  the  Bank  Act  into  another 
Bank  that  has  submitted  an  acceptable 
capital  plan. 

Contents  of  Plan.  The  GLB  Act  sets 
forth  requirements  regarding  the 
contents  of  each  Bank's  capital  plan. 
The  proposed  rule  would  follow  the 
statutory'  requirements  and  require  that 
each  Bank's  capital  plan  address,  at  a 
minimum,  the  classes  of  capital  stock, 
capited  stock  issuance,  membership 
investment  or  fee  structure,  transfer  of 
capital  stock,  termination  of 
membership,  independent  review  of  the 
capital  plan,  and  implementation  of  the 
plan.  In  addressing  the  classes  of  stock, 
the  Finance  Board  is  proposing  that  the 
capital  plan  shall,  at  a  minimum, 
describe  each  class  or  subclass  of  capital 
stock  to  be  issued  to  the  members; 
establish  the  terms,  rights,  and 
preferences  for  each  class  and  subclass 
of  capital  stock  to  be  issued;  establish 
the  voting  rights  and  preferences;  and 
provide  the  basis  on  which  the  stated 
Class  A  dividends  are  to  be  calculated 
and  whether  such  dividends  are  to  be 
cimaulative.  In  general,  the  Finance 
Board  believes  the  inclusion  of  each  of 
these  items  in  the  Banks'  capital  plans 
is  necessary  for  the  Bank  to  transition 
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smoothly  to  the  new  capital  structure 
mandated  by  the  GLB  Act. 

The  proposed  rule  also  would  require 
each  Bank  to  include  in  its  capital  plan 
a  description  of  the  manner  in  which 
the  Bank  intends  to  solicit  its  members 
for  voluntary  purchases  of  its  capital 
stock.  By  requiring  that  the  Banks 
address  the  issue  of  solicitations  of 
voluntary  purchases  in  its  capital  plan, 
the  Finance  Board  would  have  the 
(ipportunity  to  ensure  that  the  methods 
ased  are  fair  and  equitable.  The 
proposed  rule  also  would  require  each 
Bank's  capital  structure  plan  to  specify 
Operating  capital  ratios,"  i.e.,  an 
operating  total  capital  ratio"  and  an 
operating  risk-based  capital  ratio," 
each  of  which  would  be  set  at  a  higher 
percentage  than  the  regulatory  total 
capital  and  the  regulatory  risk-based 
capital  requirements,  respectively,  as 
established  by  the  Finance  Board. 
Because  it  is  necessary  that  each  Bank 
manage  its  risk  portfolio  such  that  it 
complies  with  its  regulatory  capital 
requirements,  the  Finance  Board 
believes  each  Bank  must  establish  target 
ratios  at  which  to  operate  that  are 
sufficientlv  higher  than  the  minimum 
regulator)'  capital  requirements.  Doing 
so  would  allow  each  Bank  to  manage  its 
capital  accounts  in  a  manner  that 
affords  a  capital  "cushion"  within 
which  to  conduct  its  operations  while 
ensuring  its  compliance  with  the 
regulatory  capital  requirements. 

The  GLB  Act  requires  that  each 
Bank's  capitaJ  plan  specifv'  the 
minimum  investment  required  of  the 
members  The  proposed  rule  requires 
tliat  each  Bank's  capital  plan  allow  for 
the  fulfillment  of  this  requirement 
through  either  the  purchase  of  Class  A 
stock  or  the  payment  of  an  annual 
membership  fee.  as  set  forth  in  §931.7. 
The  Finance  Board  is  proposing  that  a 
Bank's  capital  plan  must  allow  a 
member  to  substitute  the  purchase  of 
Class  B  stock  for  its  membership 
investment  of  Class  A  stock.  The  capital 
plans  also  would  be  required  to  specif\' 
the  methodology  used  by  the  Bank  to 
determine  the  level  of  the  membership 
investment  or  the  annual  membership 
fee.  The  Finance  Board  is  proposing  to 
allow  the  Banks  to  offer  the  option  of  a 
membership  fee  in  order  to  provide 
additional  flexibility  to  both  the  Banks 
and  Its  members  By  providing  an 
option,  the  Banks  would  have  more 
flexibility  in  controlling  their  capital 
accounts  while  meeting  the  needs  of 
their  members. 

If.  to  fulfill  its  membership 
investment  requirement,  a  member  were 
to  elect  to  invest  in  the  capital  stock  of 
the  Bank,  the  Finance  Board  is 
proposing  that  the  member  be  provided 


the  option  of  investing  in  Class  B  stock, 
if  authorized  by  the  Bank,  at  a 
proportionately  lesser  amount  than 
would  be  required  if  the  member 
purchased  Class  A  stock.  The  terms  of 
Class  A  and  Class  B  stock,  as  specified 
in  the  Bank's  capital  plan,  will  dictate 
an  appropriate  rate  of  substitution  of 
Class  B  stock  for  Class  A  stock  to  fulfill 
the  membership  investment 
requirement.  For  example,  one  term 
imposed  by  the  GLB  Act  is  to  weight 
Class  B  stock  at  1.5  times  of  Class  A 
stock  for  purposes  of  determining 
compliance  with  the  five  percent 
leverage  requirement,  which,  taken 
alone,  suggests  that  one  share  of  Class 
B  stock  should  substitute  for  more  than 
one  share  of  Class  A  stock.  In  proposing 
that  this  provision  he  included  in  the 
Banks'  capital  plans,  the  Finance  Board 
is  providing  the  Banks  the  opportunity 
to  offer  members  different  membership 
investment  options. 

Additionally,  the  proposed  rule 
requires  that  each  Bank's  capital  plans 
specify  that  the  board  of  directors  of  the 
Bank  review  and  adjust  the  membership 
investment  periodically  to  ensure  that 
the  Bank  complies  with  the  regulatory 
capital  requirements  and.  further 
requires  members  to  comply  promptly 
with  anv  adjusted  membership 
investment. 

The  Finance  Board  is  also  proposing 
that  a  Bank's  capital  plan  may  specify 
a  fee  to  be  imposed  on  a  member  that 
cancels  a  notice  of  withdrawal  or  a 
notice  of  redemption.  The  decision  to 
impose  a  fee  structure  would  be  at  a 
Bank's  discretion,  but  the  methodology 
used  to  calculate  such  fees  would  need 
to  be  specified  in  the  capital  plan.  The 
conditions  under  which  a  Bank  may 
impose  a  fee  also  must  be  specified  in 
its  capital  plan  to  ensure  the  fair  and 
equitable  imposition  of  fees  among 
members.  The  Finance  Board  is 
proposing  the  option  of  establishing  a 
fee  in  order  to  minimize  the  Bank's 
costs  associated  with  canceling  a  notice 
of  withdrawal  or  redemption. 

As  required  in  the  GLB  Act,  the 
capital  plan  must  establish  the  criteria 
for  the  issuance,  redemption, 
retirement,  or  purchase  of  Bank  stock  by 
the  Bank,  and  for  the  transfer  of  Bank 
stock  between  members  of  the  Bank. 
The  capital  plan  must  also  specify  that 
the  stock  of  the  Bank  may  only  be 
issued  to  or  held  bv  the  members  of  the 
Bank,  and  that  nu  entities  other  than  the 
Bank  may  trade  the  stock  of  the  Bank. 

Under  the  proposed  rule,  as  required 
in  the  GLB  Act,  the  plan  must  address 
the  manner  in  which  the  Bank  will 
provide  for  the  disposition  of  its  capital 
stock  that  is  held  by  institutions  that 
terminate  their  membership,  and  the 


marmer  in  which  the  Bank  will 
liquidate  claims  against  its  members, 
including  claims  resulting  from 
prepayment  of  advances  prior  to  their 
stated  maturity.  Also  as  required  in  the 
GLB  Act,  the  plan  must  include  a  report 
from  an  independent  certified  public 
accoimtant  regarding  the  extent  to 
which  the  implementation  of  the  plan 
would  affect  the  redeemable  stock 
issued  by  the  Bank  and  a  report  from  an 
NRSRO  regarding  the  extent  to  which 
the  implementation  of  the  plan  would 
affect  the  credit  rating  of  the  Bank,  The 
plan  must  also  demonstrate  that  the 
Bank  has  made  a  good  faith 
determination  that  the  Bank  will  be  able 
to  implement  the  plan  as  submitted  and 
that  the  Bank  will  be  in  compliance 
with  its  regulatory  total  capital 
requirement  and  regulatory  risk-based 
capital  requirement. 

implementation  of  Plan.  The  Finance 
Board  is  proposing  that  each  Bank's 
capital  plan  must  specify  the  manner  in 
which  the  members  of  the  Bank  may 
convert  or  exchange  their  existing  Bank 
capital  stock  into  either,  or  both,  Class 
A  and  Class  B  capital  stock.  The  plans 
should  address  how  the  conversion  or 
exchange  will  take  place  and  the  likely 
outcome  in  terms  of  total  Class  A  and 
Class  B  stock,  as  demonstrated  by  prior 
conunitments  of  members,  surveys,  or 
other  quantifiable  means.  The  proposed 
rule  also  requires  that  the  capital  plan 
specify  what  will  happen  to  existing 
Bank  stock  owned  by  a  member  that 
does  not  affirmatively  elect  to  convert  or 
exchange  its  existing  Bank  stock  into 
either  Class  A  or  Class  B  stock  or  some 
combination  of  both. 

As  required  by  the  GLB  Act.  each 
Bank's  plan  must  include  a  transition 
provision  that  specifies  the  date  on 
which  the  plan  is  to  take  effect,  as  well 
as  the  date,  not  to  exceed  three  years 
from  the  effective  date  of  the  plan,  on 
which  the  Bank  must  be  in  full 
compliance  with  its  regulatory  total 
capital  requirement  and  regulatory  risk- 
based  capital  requirement.  The  GLB  Act 
further  requires  that  the  capital  plan  for 
each  Bank  may  include  a  provision 
allowing  any  institution  that  was  a 
member  of  the  Bank  on  November  12, 
1999,  a  period  of  up  to  three  years  from 
the  effective  date  of  the  plan  in  which 
to  comply  with  the  membership 
investment  requirements  of  the  capital 
structure  plan.  Any  institution  that  was 
approved  for  membership  after 
November  12,  1999,  wall  be  required  to 
comply  with  the  membership 
investment  requirements  as  soon  as  the 
Bank's  capital  structure  plan  becomes 
effective.  The  Finance  Board  also 
requests  comment  on  whether  it  would 
be  appropriate  for  the  final  rule  to  allow 
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institutions  becoming  members  after 
November  12,  1999  to  be  provided  with 
a  similar  transition  period. 

O.  Part  925  Membership 
Amendments. 

The  proposed  rule  would  revise 
several  provisions  of  the  Finance 
Board's  membership  regulations  to 
reflect  changes  made  by  the  GLB  Act. 
The  existing  membership  regulations 
include  provisions  regarding  the 
amount  of  Bank  stock  an  institution 
must  piu'chase  upon  becoming  a 
member.  Because  that  issue  would  be 
addressed  by  the  capital  regulations  and 
the  capital  plan  for  each  Bank,  the 
proposed  rule  would  remove  all  stock 
purchase  requirements  from  the 
membership  regulations. 

The  proposed  rule  also  would  revise 
the  existing  provisions  that  pertain  to 
the  effect  of  a  merger  or  other 
consolidation  of  a  member  into  another 
member  of  the  same  Bank,  a  member  of 
another  Bank,  or  a  nonmember. 
Generally  speaking,  the  Bank 
membership  of  an  institution  terminates 
when  its  charter  is  cancelled  in 
connection  with  its  merger  or 
consolidation  into  another  institution. 
The  proposed  rule  would  retain  that 
concept,  but  would  consolidate  the 
substance  of  the  two  sections  that  deal 
separately  with  the  consolidation  into 
another  member  and  into  a  nonmember, 
respectively.  The  proposed  rule  also 
would  remove  from  the  membership 
regulation  provisions  that  address  the 
treatment  of  the  member's  Bank  stock, 
dividends,  and  advances,  each  of  which 
is  to  be  covered  by  other  provisions  of 
the  regulations.  For  example,  §  950.19  of 
the  advances  regulations  provides  that 
upon  an  institution's  termination  of 
membership,  the  Bank  shall  determine 
an  orderly  schedule  for  the  liquidation 
of  any  indebtedness  owed  by  the 
member  to  the  Bank,  and  may  allow  the 
debt  to  run  until  its  maturity.  The 
Finance  Board  believes  that  the  general 
requirement  in  §  950.19  for  an  orderly 
liquidation  of  indebtedness  is  sufficient 
and  is  proposing  to  remove  the  existing 
references  to  such  liquidation  from  the 
provisions  dealing  with  consolidation  of 
members  as  being  duplicative. 

The  proposed  rule  also  would 
implement  the  provisions  of  the  GLB 
Act  that  address  the  withdrawal  of  a 
member  from  a  Bank.  Section  6(d)  of  the 
Bank  Act,  12  U.S.C.  1426(d),  as 
amended,  provides  that  any  member 
may  withdraw  from  its  Bank  by 
providing  written  notice  of  its  intent  to 
do  so,  provided  that  on  the  date  of  the 
withdrawal  there  is  in  effect  a 
certification  from  the  Finance  Board 
(RefCorp  certification)  that  the 
withdrawal  will  not  cause  the  Bank 


System  to  fail  to  meet  its  obligations  to 
contribute  to  the  debt  service  for  the 
obligations  issued  by  RefCorp,  in 
accordance  with  Section  2lB{fl(2)(C)  of 
the  Bank  Act,  12  U.S.C.  144lb(fl(2)(C), 
as  amended.  The  GLB  Act  further 
provides  that  the  receipt  of  the  notice  by 
the  Bank  commences  the  applicable 
stock  redemption  periods  for  the  stock 
owned  by  that  member,  i.e.,  the  6-month 
and  5-year  notice  periods  for  Class  A 
and  Class  B  stock,  respectively,  and 
allows  the  member  to  receive  the  par 
value  of  its  stock  in  cash  at  the  end  of 
the  redemption  period.  Ehuing  the 
notice  period,  the  member  may  continue 
to  receive  dividends  on  its  stock. 

The  proposed  rule  would  require  a 
member  to  specify  in  its  notice  of 
withdrawal  the  date  on  which  it  intends 
its  termination  of  membership  to 
become  effective,  which  date  may  be  no 
later  than  the  date  on  which  the  last  of 
its  stock  redemption  periods  end.  If  the 
notice  does  not  indicate  a  withdrawal 
date,  the  proposed  rule  would  provide 
that  the  withdrawal  is  deemed  to  take 
effect  on  the  date  that  the  last  applicable 
stock  redemption  period  ends.  Because 
the  Bank  Act  no  longer  links  the 
withdrawal  from  membership  to  the 
redemption  of  stock,  the  proposed  rule 
would  allow  an  institution  to  terminate 
its  membership  in  a  Bank  as  early  as 
upon  the  Bank's  receipt  of  the  member's 
notice  of  withdrawal,  if  the  member  so 
chose.  The  effect  of  an  immediate 
withdrawal  would  be  that  an  institution 
would  cease  to  be  eligible  to  obtain  any 
further  services  from  the  Bank  and 
would  be  at  risk  that  the  Bank  would 
call  due  any  advances  outstanding  to 
the  member.  Such  an  institution, 
however,  could  not  redeem  its  Bank 
stock  until  the  end  of  the  applicable 
stock  redemption  period, 
notwithstanding  its  earlier  termination 
of  membership,  but  would  be  entiUed  to 
continue  to  receive  dividends  on  its 
Bank  stock  for  as  long  as  it  were  to  hold 
the  stock.  The  proposed  rule  would 
allow  a  member  to  cancel  a  notice  of 
withdrawal  at  any  time  before  its 
effective  date,  by  providing  a  v^rritten 
cancellation  notice  to  the  Bank.  The 
proposed  rule  also  would  permit  a  Bank 
to  impose  a  fee,  which  would  be 
specified  in  its  capital  plan,  on  any 
member  that  withdraws  a  notice  of 
termination. 

As  amended  by  the  GLB  Act,  the 
obligation  of  the  Banks  to  contribute  to 
the  annual  RefCorp  debt  service  was 
changed  from  a  fixed  dollar  amount  of 
$300  million  per  year  to  a  percentage 
amount,  20  percent  of  the  net  earnings 
of  each  Bank.  In  effect,  the  RefCorp 
certification  requires  the  Finance  Board 
to  certify  that  the  withdrawal  of  a 


member  would  not  cause  the  Bank 
System  to  fail  to  pay  20  percent  of  its 
annual  earnings  (on  an  aggregate  basis) 
to  discharge  its  RefCorp  obligation. 
Because  the  GLB  Act  has  changed  the 
method  of  calculating  the  RefCorp 
obligation  to  a  percentage  formula,  there 
are  no  circumstances  in  which  the  Bank 
System  could  ever  fail  to  meet  its 
RefCorp  obligations,  i.e.,  if  the 
obligation  is  to  pay  20  percent  of  aimual 
net  earnings,  and  the  net  earnings  for  a 
given  year  were  to  be  zero  or  negative, 
the  obligation  for  that  year  would  be 
zero.  Moreover,  if  one  or  more  Banks 
were  to  have  zero  or  negative  earnings, 
and  zero  contributions,  for  a  particular 
year,  the  RefCorp  obligation,  as 
amended  by  the  GLB  Act.  would  be 
extended  for  some  additional  number  of 
years,  based  on  a  present  value 
calculation.  The  Finance  Board 
anticipates  addressing  this  matter  by 
issuing  a  certification  that  the 
withdrawal  of  any  member  will  not 
cause  the  Bank  System  to  fail  to  meet  its 
RefCorp  obligation.  That  certification 
would  remain  in  effect,  thus  allowing 
members  to  withdraw  from  membership 
without  requesting  individual 
certifications,  until  rescinded  by  the 
Finance  Board. 

The  GLB  Act  also  provides  grounds 
on  which  the  Bank  may  terminate  the 
membership  of  an  institution,  such  as  in 
the  case  of  violating  the  Bank  Act  or 
Finance  Board  regulations,  or 
insolvency  The  proposed  rule  would 
provide  that  the  stock  redemption 
periods  commence  on  the  date  that  a 
Bank  removes  an  institution  from 
membership,  during  which  time  the 
institution  could  continue  to  receive 
dividends  on  its  stock,  but  not  any  other 
membership  benefits. 

If  a  member  withdraws  from 
membership,  the  proposed  rule  would 
require  the  Bank  to  determine  an 
orderly  manner  for  liquidating  all 
indebtedness  owed  to  the  Baiik  and  for 
unwinding  other  transactions  with  the 
member,  and  would  provide  that  the 
Bank's  lien  on  any  stork  held  bv  the 
member  would  remain  m  effect  until  the 
debts  are  paid,  the  effect  of  which  could 
be  to  delay  the  redemption  of  stock  until 
the  member  has  satisfied  its 
indebtedness  to  the  Bank.  Once  an 
institution  terminates  its  membership,  it 
may  not  again  become  a  member  of  any 
Bank  for  five  years,  as  required  by  the 
GLB  Act  amendments 

P.  Part  956 — Hedging  Provisions  and 
Part  960  Off  Balance  Sheet  Items.     - 

Use  of  hedging  Instruments — §956.6: 
Section  956.6  of  the  proposed  rule 
addresses  the  Banks'  use  of  hedging 
instruments,  such  as  interest  rate  swaps, 
options,  and  futiues  contracts.  Hedging 
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instruments  are  derivative  contracts  or 
securities  used  to  offset  the  risks 
associated  with  asset-Uabihty 
management  bv  financial  institutions 
and  others,  typically  relating  to  interest 
rate  risk.  Proposed  §  956.6(a)  would 
require  that  derivatives  instruments  that 
do  not  qualify  as  hedging  instruments 
pursuant  to  GAAP  may  be  used  only  if 
a  non-speculative  use  is  documented  by 
the  Bank.  Because  GAAP  prescribes 
extensive  rules  for  hedging  transactions 
that  are  required  to  be  followed  by  most 
market  participants,  the  Finance  Board 
finds  it  prudent  that  the  Banks  also 
should  he  subject  to  these  same 
requirements.  The  Banks,  however, 
enter  into  derivatives  contracts  with 
members  in  order  to  assist  those 
members  with  their  asset-liability 
management  In  addition,  certain 
derivatives  that  currently  are  used  by 
the  Banks  for  hedging  purposes,  would 
not  meet  the  requirements  of  FAS  133.^1 
The  Finance  Board  recognizes  that 
allowing  the  Banks  to  ser\e  as 
intermediaries  in  derivatives  contracts 
with  members  is  a  benefit  that  is  valued 
bv  members,  and  that  the  Banks  may 
benefit  from  the  ability  to  use  certain 
instruments  to  hedge  actual  balance 
sheet  risks,  even  if  the  hedge 
transactions  would  not  meet  the 
requirements  of  FAS  133,  Therefore,  the 
Finance  Board  is  proposing  to  permit 
such  transactions,  provided  that  the 
Bank  documents  that  the  use  of  the 
hedging  instruments  is  non-speculative. 
Section  956  6{b)  of  the  proposed  rule 
would  govern  the  documentation  that 
each  Bank  must  have  and  maintain 
during  the  life  of  each  hedge.  Proposed 
§  956.6(c)(1)  would  require  that 
transactions  with  a  single  counterparty 
he  governed  by  a  single  master 
agreement  when  practicable  Proposed 
<9  956  6(c)(2)  would  govern  Bank 
agreements  with  counterparties  for  over- 
the-counter  derivative  contracts  by 
requiring  each  agreement  to  include:  (i) 
.■\  requirement  that  market  value 
determinations  and  subsequent 
adjustments  of  collateral  be  made  on  at 
least  a  monthly  basis;  (iij  a  statement 
that  failure  of  a  counterparty  to  meet  a 
collateral  call  will  result  in  an  early 


"  Financial  Accounting  Standards  No.  133, 
"Accounting  for  Derivative  Instruments  and 
Hedging  Activities"  (FAS  133),  which  provides  a 
comprehensive  framework  of  accounting  and 
reporting  standards  for  derivatives.  It  requires  that 
all  derivatives  must  be  carried  on  the  balance  sheet 
at  fair  value  The  only  exception  is  for  derivatives 
that  qualify  as  hedges  in  accordance  with  FAS  133. 
Certain  derivatives  used  bv  the  Banks  would  not 
meet  the  requirements  for  hedge  accounting.  For 
example,  macro  or  ponfoho  hedging  would  not  be 
.allowed  hedge  accounting  treatment  under  FAS  133 
Because  a  specific  identification  of  the  hedged  item, 
which  must  be  a  specific  asset  or  liabihty  or  a  pool 
of  similar  assets  or  liabilities  is  required. 


termination  event;  (iii)  a  description  of 
early  termination  pricing  and 
methodology;  and  (iv)  a  requirement 
that  the  Bank's  consent  be  obtained 
prior  to  the  transfer  of  an  agreement  or 
contract  by  a  counterparty. 

All  of  these  requirements  currently 
exist  in  the  FMP  The  requirements  are 
intended  to  ensure  that  the  Barxks 
monitor  and  manage  their  exposiue  to 
counterparties  and  that  the  agreements 
in  place  with  counterparties  provide 
adequate  legal  protection  to  the  Banks, 
Because  the  risk-based  capital 
requirements  contained  in  the  proposed 
rule  do  not  directly  alter  or  replace  the 
need  to  address  these  issues,  the 
Finance  Board  finds  it  appropriate  to 
continue  to  impose  these  requirements 
on  Bank  hedging  transactions. 

Under  the  FNIP.  the  Banks  are  limited 
to  using  a  specific  list  of  hedging 
instruments.  The  use  of  the  listed 
hedging  instruments  by  the  Banks  is 
permitted  provided  it  is  for  the  purpose 
of  assisting  the  Bank  in  achieving  its 
interest  rate  or  basis  risk  management 
objectives.  Like  the  FMP's  Investment 
Guidelines,  the  Hedge  Transaction 
Guidelines  of  the  FMP  contain  detailed 
requirements  that  will  no  longer  be 
necessary.  The  unsecured  credit 
concentration  limits  set  forth  in 
proposed  §  932.9  and  the  credit  risk- 
hased  capital  requirements  set  forth  in 
proposed  §932.4  would  eliminate  the 
need  for  provisions  addressing 
unsecured  credit  exposure  and 
collateralization  in  the  FMP.  In 
addition,  because  the  Finance  Board  is 
removing  the  restrictions  on  certain 
types  of  investments,  it  would  be 
inconsistent  to  continue  to  restrict 
swaps  with  characteristics  similar  to 
those  investments. 

Q.  Part  960— Off- Balance  Sheet  Items. 

Proposed  §  960.2(a)  would  authorize 
the  Banks  to  enter  into  the  following 
tvpes  of  off-balance  sheet  transactions, 
subject  to  anv  requirements  or 
restrictions  set  forth  by  the  Finance 
Board;  standby  letters  of  credit; 
derivative  contracts:  forward  asset 
purchases  and  sales;  and  commitments 
to  make  advances  or  other  loans.  This 
authorization  essentially  would  codify 
the  tvpes  of  off-balance  transactions  that 
alreadv  have  been  authorized  by  the 
Finance  Board  The  Finance  Board 
specifically  requests  comment  on 
whether  there  are  additional  types  of 
off-balance  sheet  transactions  that  it 
should  consider  authorizing. 

Proposed  §  960.2(b)  prohibits  the 
Banks  from  making  speculative  use  of 
derivative  contracts  by  requiring  that 
derivative  instruments  that  do  not 
qualify  as  hedging  instruments  pursuant 
to  GAAP  may  be  used  only  if  a  non- 


speculative  use  is  documented  by  the 
Bank.  As  previously  discussed  in  the 
general  context  of  hedging  instruments, 
speculating  with  derivadves  contracts  is 
inappropriate  for  the  Banks,  as  it  would 
do  nothing  to  further  their  mission, 
while  posing  risks  to  their  safety  and 
soimdness, 

m.  Paperwork  Reduction  Act 

The  Finance  Board  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  an  analysis  of  the  collection  of 
information  contained  in  §§  931.7 
through  931,9  and  933.2  of  the  proposed 
rule,  described  more  fully  in  part  II  of 
the  SUPPLEMENTARY  INFORiyiATlON.  The 
Banks  will  use  the  information 
collection  to  determine  whether  Bank 
members  satisfy  the  statutory  and 
regulatory  capital  stock  requirements.     * 
The  Banks  will  use  the  information 
collection  to  implement  its  new  capital 
structure  and  limit  member  owTiership 
of  Bank  stock.  See  12  U.S.C.  1426;  12 
CFR  parts  931  and  933.  Responses  are 
mandatory  and  are  required  to  obtain  or 
retain  a  benefit.  See  12  U.S.C.  1426. 

Likely  respondents  and/or  record 
keepers  will  be  Banks  and  Bank 
members.  Potential  respondents  are  not 
required  to  respond  to  the  collection  of 
information  unless  the  regulation 
collecting  the  information  displays  a 
currently  valid  control  number  assigned 
by  OMB.  See  44  U.S.C.  3512(a). 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Nimiber  of  respondents — 7,512 

b.  Total  annual  responses — 52,500 
Percentage  of  these  responses  collected 

electronically — 0% 

c.  Total  annual  hours  requested — 
900,648 

The  estimated  annual  reporting  and 
recordkeeping  cost  bvuden  is: 

a.  Total  annualized  capital/startup 
costs — 0 

b.  Total  annual  costs  (OficM) — 0 

c.  Total  annualized  cost  requested — 
$46,717,758.48 

The  Finance  Board  will  accept  written 
comments  concerning  the  accuracy  of 
the  burden  estimates  and  suggestions  for 
reducing  the  burden  at  the  address 
listed  above. 

The  Finance  Board  has  submitted  the 
collection  of  information  to  OMB  for 
review.  Comments  regarding  the 
proposed  collection  of  information  may 
be  submitted  in  writing  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
Federal  Housing  Finance  Board, 
Washington,  D.C.  20503  by  September 
11,  2000. 


43436  Federal  Register/ Vol.  65,  No.  135 /Thursday,  July  13.  2000 / Proposed  Rules 


IV.  Regulatory  Flexibility  Act 

The  proposed  rule  would  apply  only 
to  the  Finance  Board  and  to  the  Federal 
Home  Loan  Banks,  which  do  not  come 
within  the  meaning  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  See  5  U.S.C.  601(6).  Thus,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  the  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

12  CFR  Part  917 

Community  development,  Credit, 
Federal  home  loan  banks.  Housing, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  925 

Credit,  Federal  home  loan  banks, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Parts  930,  931.  932  and  933 

Capital,  Credit,  Federal  home  loan 
banks.  Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  956 

Community  development.  Credit, 
Federal  home  loan  banks.  Housing, 
Investments.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  960 

Credit,  Federal  home  loan  banks. 
Investments. 

Accordingly,  the  Federal  Housing 
Finance  Board  proposes  to  amend  title 
12,  chapter  IX  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  917— POWERS  AND 
RESPONSIBILITIES  OF  BANK 
BOARDS  OF  DIRECTORS  AND 
SENIOR  MANAGEMENT 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
I422bfa1fll    1427   1432(a),  1436(a).  1440. 

§917.9     [Removed] 

§917.10    [Redesignate  as  §917.9] 

2.  In  part  917,  remove  §917.9  and 
redesignate  §  917.10  as  §  917.9. 

PART  925— MEMBERS  OF  THE  BANKS 

3.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422. 1422a,  1422b, 
1423.  1424.  1426,  1430,  1442. 

Part  925  [Remove  Subpart  D] 

4.  Remove  subpart  D  from  part  925. 


§§  925.24  and  925.28    [Removed] 

5.  Remove  §§925.24  and  925.28. 

§§  925.25  through  925.27    [Redesignated  as 

§§925  19  through  925.21] 

6.  Redesignate  §§  925.25  through 
925.27  as  §§  925.19  through  925.21 

§§  925.29  through  925.32    [Redesignated  as 
§§925.22  through  925.25] 

7.  Redesignate  §^  925.29  through 
925.32  as  §§925.22  through  925.25. 

Subparts  E  through  J    [Redesignate  as 
subparts  D  through  I] 

8.  Redesignate  subparts  E  through  J  as 
subparts  D  through  1. 

9.  Amend  newly  designated  §925.19 
by  revising  the  heading  and  paragraphs 
(a),  (b)  and  (d),  and  by  removing 
paragraph  (e),  to  read  as  follows: 

§925.19    Consolidations  involving 
members. 

(a)  Consolidation  of  members.  (1) 
Upon  the  consolidation  of  two  or  more 
institutions  that  are  members  of  the 
same  Bank  into  one  institution 
operating  under  the  charter  of  one  of  the 
consolidating  institutions,  the 
membership  of  the  surviving  institution 
shall  continue  and  the  membership  of 
the  disappearing  institutions  shall 
terminate  on  the  cancellation  of  their 
charter.  Upon  the  consolidation  of  two 
or  more  institutions  each  of  which  is  a 
member  of  a  different  Bank,  into  one 
institution  operating  under  the  charter 
of  one  of  the  consolidating  institutions, 
the  membership  of  the  surviving 
institution  shall  continue  and  the 
membership  of  each  disappearing 
institution  shall  terminate  upon 
cancellation  of  its  charter,  provided, 
however,  that  that  if  more  than  80 
percent  of  the  assets  of  the  consolidated 
institution  are  derived  from  the  assets  of 
a  disappearing  institution,  then  the 
consolidated  institution  shall  continue 
to  be  a  member  of  the  Bank  of  which  the 
disappearing  institution  was  a  member 
prior  to  the  consolidation  and  the 
membership  of  the  other  institutions 
shall  terminate  upon  the  effective  date 
of  the  consolidation. 

(2)  Upon  the  consolidation  of  a 
member  into  an  institution  that  is  not  a 
member  of  a  Bank,  where  the 
consolidated  institution  operates  under 
the  charter  of  the  nonmember 
institution,  the  membership  of  the 
disappearing  institution  shall  terminate 
upon  the  cancellation  of  its  charter. 

(b)  Notification  of  decision  to  seek 
membership.  When  a  consolidated 
institution  resulting  from  a 
consolidation  described  in  paragraph 
(a)(2)  of  this  section  has  its  principal 
place  of  business  in  a  state  in  the  same 
Bank  district  as  the  disappearing 


institution,  the  consolidated  institution 
shall  have  60  calendar  days  after  the 
cancellation  of  the  charter  of  the 
disappearing  institution  to  notify  the 
disappearing  institution's  Bank  that  it 
intends  to  apply  for  membership  in 
such  Bank. 
***** 

(d)  Treatment  of  outstanding 
indebtedness.  (1)  Prior  to  membership 
approval.  If  the  membership  of  an 
institution  has  been  terminated 
pursuant  to  paragraph  (a)(2)  of  this 
section,  the  Bank  need  not  require  the 
institution  (or  its  successor)  to  liquidate 
any  outstanding  indebtedness  owed  to 
the  Bank,  as  otherwise  may  be  required 
pursuant  to  §  950.19,  during: 

(i)  The  initial  60-day  notification 
period; 

(ii)  The  60  calendar  day  period 
following  receipt  of  a  notification  that 
the  consolidated  institution  intends  to 
apply  for  membership;  and 

(iii)  The  period  of  time  during  which 
the  Bank  processes  the  application  for 
membership. 

(2)  Failure  to  apply  for  or  be  approved 
for  membership.  If  the  consolidated 
institution  does  not  apply  for 
membership  within  the  required  period 
of  time,  or  if  its  application  for 
membership  is  denied,  then  the 
liquidation  of  any  outstanding 
indebtedness  owed  to  the  disappearing 
institution's  Bank  shall  be  carried  out  in 
accordance  with  §950.19. 
***** 

10.  Revise  newly  designated  §925.20 
to  read  as  follows: 

§925.20    Withdrawal  from  membership. 

(a)  Notice  of  withdrawal.  Any 
institution  may  terminate  its 
membership  by  providing  to  the  Bank 
WTitten  notice  of  its  intent  to  withdraw 
from  membership.  A  member  that  has  so 
notified  its  Bank  shall  be  entitled  to 
have  continued  access  to  the  benefits  of 
membership  until  the  effective  date  of 
its  withdrawal.  A  withdrawing  member 
may  cancel  its  notice  of  withdrawal  at 
any  time  prior  to  its  effective  date  by 
providing  a  written  cancellation  notice 
to  the  Bank.  A  Bank  may  impose  a  fee, 
to  be  specified  in  its  capital  plan,  on  a 
member  that  cancels  its  notice  of 
withdrawal. 

(b)  Termination  of  membership.  The 
notice  of  withdrawal  shall  indicate  the 
date  on  which  the  membership  is  to 
terminate,  which  may  be  no  later  than 
the  date  on  which  the  last  of  the 
applicable  stock  redemption  periods 
ends.  If  the  notice  fails  to  specify  an 
effective  date  for  thp  withdrawal,  the 
Bank  shall  deem  the  withdrawal  to  take 
effect  on  the  date  the  last  of  the 
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applicable  stock  redemption  periods 
ends. 

(c)  Stock  redemption  periods.  The 
receipt  by  a  Bank  of  a  notice  of 
withdrawal  shall  commence  the 
applicable  6-month  and  5-year  stock 
redemption  periods  for  all  Bank  stock 
held  by  that  member,  unless  the 
member  previously  has  provided  a 
notice  of  stock  redemption.  In  the  case 
of  an  institution  the  membership  of 
which  has  been  terminated  as  a  result  of 
a  merger  or  other  consolidation  into  a 
nonmember  or  into  a  member  of  another 
Bank,  the  applicable  stock  redemption 
periods  shall  be  deemed  to  commence 
on  the  date  on  which  the  member's 
charter  is  cancelled,  unless  the  member 
previously  has  provided  a  notice  of 
stock  redemption. 

(d)  Certification.  No  institution  may 
withdraw  from  membership  unless,  on 
the  date  that  the  membership  is  to 
terminate,  there  is  in  effect  a 
certification  from  the  Finance  Board 
that  the  withdrawal  of  a  member  will 
not  cause  the  Bank  System  to  fail  to 
satisfy  its  obligations  under  12  U.S.C. 
144lb(f)(2)(C)  to  contribute  toward  the 
interest  pavTnents  owed  on  obligations 
issued  by  the  Resolution  Funding 
Corporation. 

11.  Revise  newly  designated  §925.21 
to  read  as  follows: 

§925.21     Removal  from  membership. 

(a)  Grounds  for  removal  The  board  of 
directors  of  a  Bank  mav  terminate  the 
membership  of  anv  institution  that  fails 
1(1  comply  with  anv  requirement  of  the 
Bank  Act.  any  regulation  adopted  by  the 
Finance  Board,  or  any  requirement  of 
the  Bank's  capital  plan,  or  that  becomes 
insolvent  or  otherwise  subject  to  the 
appointment  of  a  conservator,  receiver, 
or  other  legal  custodian  under  federal  or 
state  law. 

(b)  Stock  redemption.  The  applicable 
6-month  and  5-year  stock  redemption 
periods  shall  commence  on  the  date  that 
the  Bank  removes  an  institution  from 
membership,  unless  the  institution 
previously  has  provided  a  notice  of 
stock  redemption  to  the  Bank. 

(c)  Membership  rights.  An  institution 
whose  membership  is  terminated 
involuntarily  under  this  section  shall 
have  no  right  to  obtain  any  of  the 
benefits  of  membership  after  the 
effective  date  of  its  removal. 

12.  Revise  newly  designated  §925.22 
to  read  as  follows: 

§925.22     Liquidation  of  indebtedness 

(a)  In  general  If  an  institution 
withdraws  from  membership  or  its 
membership  is  otherwise  terminated, 
the  Bank  shall  determine  an  orderly 
manner  for  liquidating  all  indebtedness 


owed  by  that  member  to  the  Bank,  as 
well  as  all  other  items,  including  letters 
of  credit,  derivatives,  or  deposits.  After 
all  such  obligations  relating  to  the 
member  have  been  extinguished,  the 
Bank  shall  return  to  the  member  all 
collateral  pledged  by  the  member  to  the 
Bank  to  secure  its  obligations  to  the 
Bank. 

(b)  Lien  on  Bank  stock.  If  a 
withdrawing  member  is  indebted  or 
otherwise  obligated  to  a  Bank,  the  Bank 
shall  not  redeem  any  Bank  stock  held  by 
the  member  until  after  the  indebtedness 
and  other  obligations  to  the  Bank  have 
been  extinguished. 

13.  Revise  newly  designated  §925.23 
to  read  as  follows: 

§  925.23    Readmission  to  membership. 

(a)  In  general.  An  institution  that  has 
withdrawn  from  membership,  or 
otherwise  has  terminated  its 
membership,  may  not  be  readmitted  to 
membership  in  any  Bank  for  a  period  of 
5  years  from  the  date  on  which  its 
membership  terminated. 

(b)  Exceptions.  An  institution  that 
transfers  membership  between  two 
Banks  without  interruption  shall  not  be 
deemed  to  have  withdrawn  frt)m  Bank 
membership.  Any  institution  that 
withdrew  from  Bank  membership  prior 
to  December  31,  1997,  and  for  which  the 
5-year  period  has  not  expired,  may 
apply  for  membership  in  a  Bank  at  any 
time,  subject  to  the  approval  of  the 
Finance  Board  and  the  requirements  of 
12  CFR  part  925. 

14.  In  subchapter  E,  add  new  parts 
930,  931,  932  and  933  to  read  as  follows: 

PART  930— DEFINITIONS  APPLYING 
TO  RISK  MANAGEMENT  AND  CAPITAL 
REGULATIONS 


Sec. 
930.1 


Definitions. 


Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426.  1440,  1443,  1446. 

§930.1     Definitions. 

As  used  in  this  subchapter: 

Affiliated  counterparty  means  a 
counterpart}'  that  is  an  affiliate  of 
another  counterparty,  as  the  term 
"affiliate"  is  defined  in  12  U.S.C. 
371c(b). 

Capital  plan  means  the  approved 
capital  structure  plan  that  each  Bank  is 
required  to  develop  and  submit  to  the 
Finance  Board  for  approval  pursuant  to 
12  CFR  933.1. 

Class  A  stock  means  capital  stock 
issued  by  a  Bank,  including  subclasses, 
that  has  the  characteristics  specified  by 
§  931.1(a)  of  this  subchapter. 

Class  B  stock  means  capital  stock 
issued  by  a  Bank,  including  subclasses, 


that  has  the  characteristics  specified  by 
§  931.1(b)  of  this  subchapter. 

Contingency  liquidity  has  the  meaning 
set  forth  in  §917.1  of  this  chapter. 

Credit  derivative  contract  means  a 
derivative  contract  that  transfers  credit 
risk. 

Credit  risk  has  the  meaning  set  forth 
in  §917.1  of  this  chapter. 

Derivative  contract  means  generally  a 
financial  contract  the  value  of  which  is 
derived  from  the  values  of  one  or  more 
underlying  assets,  reference  rates,  or 
indices  of  asset  values,  or  credit-related 
events.  Derivative  contracts  include 
interest  rate,  foreign  exchange  rate, 
equity,  precious  metals,  commodity, 
and  credit  contracts,  and  any  other 
instruments  that  pose  similar  risks. 

Exchange  rate  contracts  include 
cross-ciurency  interest-rate  swaps, 
forward  foreign  exchange  rate  contracts, 
currency  options  purchased,  and  any 
similar  instruments  that  give  rise  to 
similar  risks. 

Financial  Management  Policy  means 
the  Financial  Management  Policy  For 
The  Federal  Home  Loan  Bank  System 
approved  by  the  Finance  Board 
pursuant  to  Finance  Board  Resolution 
No.  96-45  Quly  3,  1996),  as  amended  by 
Finance  Board  Resolution  No.  96-90 
(Dec.  6,  1996),  Finance  Board 
Resolution  No.  97-05  (Jan.  14,  1997), 
and  Finance  Board  Res.  No.  97-86  (Dec. 
17, 1997). 

GAAP  means  generally  accepted 
accoiuiting  principles. 

General  allowance  for  losses  means  an 
allowance  established  by  a  Bank  in 
accordance  with  GAAP  for  losses,  but 
which  does  not  include  any  amounts 
held  against  specific  assets  of  the  Bank. 

Government  Sponsored  Enterprise,  or 
GSE,  means  a  United  States 
Government-sponsored  agency 
originally  established  or  chartered  to 
serve  public  purposes  specified  by  the 
United  States  Congress,  but  whose 
obligations  are  not  obligations  of  the 
United  States  and  are  not  guaranteed  by 
the  United  States. 

Interest  rate  contracts  include:  Single 
currency  interest-rate  swaps;  basis 
swaps;  forward  rate  agreements; 
interest-rate  options;  and  any  similar 
instnmient  that  gives  rise  to  similar 
risks,  including  when-issued  securities. 

Investment  grade  means: 

(1)  A  credit  quality  rating  in  one  of 
the  four  highest  credit  rating  categories 
by  an  NRSRO  and  not  below  the  fourth 
highest  rating  category  by  any  NRSRO; 
or 

(2)  If  there  is  no  credit  quality  rating 
by  an  NRSRO,  a  determination  by  a 
Bank  that  the  issuer,  asset  or  instnmient 
is  the  credit  equivalent  of  investment 
grade  using  credit  rating  standards 
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available  from  an  NRSRO  or  other 
similar  standards. 

Market  risk  has  the  meaning  set  forth 
in  §917.1  of  this  chapter. 

Marketable  means,  with  respect  to  an 
asset,  that  the  asset  can  be  sold  with 
reasonable  promptness  at  a  price  that 
corresponds  reasonably  to  its  fair  value. 

Market  value  at  risk  is  calculated  as 
the  maximum  loss  in  the  market  value 
of  a  portfolio  under  various  stress 
scenarios. 

NRSRO  means  a  credit  rating 
organization  regarded  as  a  Nationally 
Recognized  Statistical  Rating 
Organization  by  the  Securities  and 
Exchange  Commission. 

Operating  risk-based  capital  ratio 
means  the  ratio  of  permanent  capital  to 
total  assets  at  which  the  Bank  intends  to 
operate. 

Operating  total  capital  ratio  means 
the  ratio  of  total  capital  to  total  assets  at 
which  the  Bank  intends  to  operate. 

Operations  risk  has  the  meaning  set 
forth  in  §917.1  of  this  chapter. 

Permanent  capital  of  a  Bank  means 
the  amount  paid-in  for  Class  B  stock 
plus  its  retained  earnings. 

Regulatory  risk-based  capital 
requirement  means  the  amount  of 
permanent  capital  that  a  Bank  is 
required  to  maintain  in  accordemce  with 
§932.3  of  this  chapter. 

Regulatory  total  capital  requirement 
means  the  amount  of  total  capital  that 
a  Bank  is  required  to  maintain  in 
accordance  with  §932.2  of  this  chapter. 

Repurchase  agreement  means  an 
agreement  between  a  seller  and  a  buyer 
whereby  the  seller  agrees  to  repurchase 
a  security  or  similar  securities  at  an 
agreed  upon  price,  with  or  without  a 
stated  time  for  repurchase. 

Retained  earnings  means  the  retained 
earnings,  as  determined  in  accordance 
with  GAAP. 

Total  assets  means  the  total  assets  of 
a  Bank,  as  determined  in  accordance 
with  GAAP. 

Total  capital  of  a  Bank  means  the  sum 
of  permanent  capital,  the  amounts  paid- 
in  for  Class  A  stock,  the  amount  of  euiy 
general  allowance  for  losses,  and  the 
amount  of  other  instruments  identified 
in  a  Bank's  capital  plan  that  the  Finance 
Board  has  determined  to  be  available  to 
absorb  losses  incurred  by  such  Bank. 

Unrealized  net  losses  on  available-for- 
sale  securities  means  the  unrealized  net 
losses  on  available- for-sale  securities,  as 
determined  in  accordance  with  GAAP. 

Walkaway  clause  means  a  provision 
in  a  bilateral  netting  contract  that 
permits  a  nondefaulting  counterparty  to 
make  a  lower  payment  than  it  would 
make  otherwise  under  the  bilateral 
netting  contract,  or  no  payment  at  all,  to 
a  defaulter  or  the  estate  of  a  defaulter, 


even  if  the  defaulter  or  the  estate  of  the 
defaulter  is  a  net  creditor  under  the 
bilateral  netting  contract. 

PART  931— FEDERAL  HOME  LOAN 
BANK  CAPITAL  STOCK 


Sec. 

931.1 

931.2 

931.3 

931.4 

931.5 


Classes  of  capital  stock. 
Issuance  of  capital  stock. 
Voting  rights. 
Dividends. 

Preferences  on  liquidation,  merger,  or 
consolidation. 

93 1 .6  Transfer  of  capital  stock. 

931.7  Membership  investment  in  capita] 
stock. 

931.8  Activity-based  stock  purchase 
requirement. 

931.9  Concentration  limits. 

931.10  Redemption  and  purchase  of  capital 
stock. 

931.11  Capital  impairment. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426,  1440,  1443,  1446. 

§  931 .1    Classes  of  capital  stock. 

The  authorized  capital  stock  of  a  Bank 
shall  consist  of  the  following 
instruments: 

(a)  Class  A  stock,  which  shall: 

(1)  Have  a  par  value  of  $100  per  share; 

(2)  Be  issued  and  redeemed  only  at  its 
par  value; 

(3)  Be  redeemable  in  cash  only  on  six- 
months  written  notice  to  the  Bank;  and 

(4)  Pay  a  stated  dividend  that  has  a 
priority  over  the  payment  of  dividends 
on  the  Class  B  stock. 

(b)  Class  B  stock,  which: 

(1)  Shall  have  a  par  value  that  is  to  be 
determined  by  the  Bank  and  is  to  be 
included  in  the  capital  plan; 

(2)  May  be  issued  at  its  par  value  or 
at  a  price  other  than  its  par  value,  as 
determined  by  the  Bank; 

(3)  Shall  be  redeemable  in  cash  and  at 
par  value  only  on  five-years  written 
notice  to  the  Bank; 

(4)  Shall  be  subordinated  to  the  stated 
dividend  payable  on  the  Class  A  stock; 
and 

(5)  Shall  confer  an  ownership  interest 
in  the  retained  earnings  and  paid-in 
surplus  of  the  Bank  upon  acquisition  of 
the  stock  by  a  member;  and 

(c)  Any  one  or  more  subclasses  of 
Class  A  or  Class  B  stock,  each  of  which 
may  have  different  rights,  terms, 
conditions,  or  preferences,  but  each 
subclass  also  shall  have  all  of  the 
characteristics  of  its  respective  class,  as 
specified  in  paragraph  (a)  or  (b)  of  this 
section. 

§  931 .2    Issuance  of  capital  stock. 

(a)  In  general.  A  Bank  may  issue  any 
one  or  more  classes  or  subclasses  of 
capital  stock  authorized  by  §  931.1  and 
shall  not  issue  any  other  class  of  capital 
stock.  A  Bank  shall  issue  its  stock  only 


to  its  members  and  only  in  book-entry 
form,  and  the  Bank  shall  act  as  its  own 
transfer  agent.  All  issuances  of  capital 
stock  shall  be  in  accordance  with  the 
provisions  of  an  approved  capital  plan. 

(b)  Initial  issuance.  In  connection 
with  the  initial  issuance  of  Class  A  or 
Class  B  stock  (or  any  subclass  of  either), 
a  Bank  may  issue  such  stock  in 
exchange  for  its  existing  stock,  through 
a  conversion  of  its  existing  stock,  or 
through  any  other  fair  and  equitable 
method  of  distribution  to  the  eligible 
purchasers,  and  may  distribute  its  then- 
existing  unrestricted  retained  earnings 
as  shares  of  Class  B  capital  stock. 

(c)  Membership  and  activity-based 
issuance.  A  Bank  may  issue  capital 
stock  as  a  requirement  of  membership 
only  in  accordance  with  §  931.7,  and 
may  issue  capital  stock  as  a  requirement 
for  conducting  business  with  the  Bank 
only  in  accordance  with  §  931.8. 

(d)  Limitation  on  issuance.  A  Bank 
shall  not  issue  stock  to  a  member  or 
group  of  affiliated  members  if  the 
issuance  would  result  in  such  member 
or  group  of  affiliated  members  owning 
more  than  40  percent  of  any  class 
(including  its  subclasses)  of  the 
outstanding  capital  stock  of  the  Bank,  or 
such  lesser  percentage  established  in  its 
capital  plan  pursuant  to  §  931.9. 

§931.3    Voting  rights. 

(a)  In  general.  (1)  The  capital  plan  of 
each  Bank  shall  specify  the  manner  in 
which  the  members  of  the  Bank  are  to 
elect  directors,  shall  specify  the  other 
corporate  matters,  if  any,  on  which  the 
members  of  the  Bank  may  vote,  shall 
describe  the  voting  preferences,  if  any, 
to  be  given  to  any  particular  class  or 
subclass  of  capital  stock,  and  shall 
indicate  whether  any  class  or  subclass 
of  capital  stock  may  be  voted 
cumulatively  and,  if  so,  the  matters  on 
which  such  cumulative  voting  would  be 
permitted. 

(2)  A  Bank  that  has  issued  any  Class 
B  stock  shall  assign  voting  rights  to  the 
Class  B  stock  and,  in  its  discretion,  also 
may  assign  voting  rights  to  its 
outstanding  Class  A  stock  or  may  assign 
voting  rights  to  all  members  generally 
without  regard  to  the  class  or  number  of 
shares  of  stock  held  by  the  members. 

(3)  Within  each  class  or  subclass  of 
capital  stock  to  which  the  capital  plan 
has  assigned  voting  rights,  each  share  of 
stock  shall  have  equal  voting  rights,  but 
a  Bank  may  give  voting  preferences  to 
one  or  more  classes  or  subclasses  of 
capital  stock  and  may  permit  any  class 
or  subclass  of  capital  stock  to  vote 
separately  from  the  other  classes  and 
subclasses  of  capital  stock. 

(4)  No  member  or  group  of  affiliated 
members  of  a  Bank  shall  be  permitted  to 
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cast  more  than  20  percent  of  the  votes 
eligible  to  be  cast  in  any  election  by  any 
class  or  subclass  of  capital  stock  on  any 
matter  on  which  the  stockholders  may 
vote.  A  Bank  may  establish  a  lower 
percentage  limit  in  its  capital  plan. 

fb)  Election  of  directors.  (1)  The 
number  of  elected  directors  for  each 
Bank  shall  be  as  provided  by  section  7 
of  the  Act  (12  U.S.C.  1427),  except  that 
the  provisions  of  section  7  that  require 
the  elected  directorships  to  be 
designated  as  representing  the  members 
located  in  each  of  the  states  within  the 
Bank  district  and  those  provisions  that 
require  the  number  of  votes  each 
member  may  cast  in  an  election  to  be 
determined  based  on  the  number  of 
shares  of  Bank  stock  held  by  the 
member  (or  by  the  average  number  of 
shares  held  by  all  members  in  that  state) 
as  of  the  most  recent  year  end  shall  not 
apply. 

(2)  With  regard  to  the  election  of 
directors,  the  capital  plan  may  allocate 
the  voting  rights  among  the  members  on 
any  reasonable  basis,  such  as  on  the 
basis  of  the  class  (or  subclass)  of  capital 
stock  outstanding,  the  asset  size  of  the 
members,  or  the  states  in  which  the 
members  are  located.  The  capiteil  plan 
shall,  to  the  extent  feasible,  provide  for 
the  representation  on  the  board  of 
directors  of  smaller  members  that  own 
Class  B  stock,  especially  members  that 
are  community  financial  institutions. 

§931.4    Dividends. 

(a)  In  general.  A  member,  including  a 
withdrawing  member,  shall  be  entitled 
to  receive  any  dividends  that  a  Bank 
declares  on  its  capital  stock  for  as  long 
as  the  member  owtis  the  stock. 

(b)  Class  A  stock.  The  capital  plan  of 
a  Bank  shall  establish  the  basis  on 
which  the  stated  dividends  on  the  Class 
A  stock  are  to  be  calculated,  and  shall 
provide  whether  such  dividends  are  to 
be  cumulative  or  non-cumulative. 
Thereafter,  the  Bank  shall  pay  dividends 
on  the  Class  A  stock  in  accordance  with 
that  method  and  shall  pay  such 
dividends  before  paying  any  dividends 
on  the  Class  B  stock  of  the  Bank.  After 
payment  of  the  stated  Class  A  dividend, 
the  board  of  directors  of  the  Bank,  in  its 
discretion,  may  augment  the  stated 
dividend,  which  may  be  paid  before, 
concurrently  with,  or  aftpr  payment  of 
dividends  on  the  Class  B  stock. 

(c)  Class  B  stock.  The  board  of 
directors  of  a  Bank  may  authorize  the 
payment  of  a  dividend  on  the  Class  B 
stock,  and  shall  determine  the  amount 
of  such  dividend.  The  board  of  directors 
may  establish  different  dividend  rates  or 
preferences  for  different  subclasses  of 
the  Class  B  stock,  and  may  establish  a 
dividend  for  one  or  more  subclasses  of 


the  Class  B  stock  that  tracks  the 
economic  performance  of  certain  Bank 
assets,  such  as  Acquired  Member 
Assets,  Any  dividend  that  tracks  the 
performance  of  specific  Bank  assets 
shall  be  proportionately  appropriate  for 
the  level  of  risk  and  profitability 
associated  with  the  underlying  assets. 
Any  dividends  on  the  Class  B  stock 
shall  be  payable  only  from  the  net 
earnings  or  retained  earnings  of  the 
Bank,  determined  in  accordance  with 
GAAP,  shall  be  paid  only  after  the 
pajmient  of  the  stated  dividend  on  the 
Class  A  stock,  and  shall  be  non- 
cumulative. 

§  931 .5     Preferences  on  liquidation,  merger, 
or  consolidation. 

In  the  event  of  a  liquidation,  merger, 
or  other  consolidation  of  a  Bank,  the 
holders  of  the  Class  A  stock  shall  be 
entitled  to  receive  the  par  value  of  their 
stock,  plus  any  accumulated  dividends, 
before  the  Baiik  or  its  successor  may 
redeem,  or  pay  any  dividends  on,  the 
outstanding  Class  B  stock  that  had  been 
issued  by  the  Bank  that  has  been 
liquidated,  merged,  or  consolidated. 

§  931 .6    Transfer  of  capital  stock. 

(a)  A  member  of  a  Bank  may  transfer 
the  capital  stock  of  the  Bank  only  to 
another  member  of  the  Bank  or  to  an 
institution  that  is  in  the  process  of 
becoming  a  member  of  the  Bank.  Any 
such  stock  transfers  shall  be  at  a  price 
agreed  to  by  the  parties. 

(b)  No  Bank  shall  permit  the  transfer 
of  any  class  (including  subclasses)  of  its 
capital  stock  to  a  member,  or  group  of 
affiliated  members,  to  the  extent  that 
such  transfer  would  result  in  that 
member  or  group  of  members  owroing 
more  than  40  percent  of  such  class  or 
subclass  of  the  capital  stock  of  the  Bank, 
or  such  lesser  percentage  established  in 
its  capital  plan  pursuemt  to  §  931.9.  In 
the  event  of  a  transfer  of  Bank  stock  that 
occiirs  as  a  result  of  a  merger, 
acquisition,  or  other  consolidation  of 
two  or  more  members  of  a  Bank  that 
results  in  the  surviving  member  holding 
more  than  40  percent  of  any  class  or 
subclass  of  Bank  stock,  the  Bank  and  the 
member  shall  agree  to  a  plan  for  the 
member  to  divest  any  stock  pursuant  to 
§931,9. 

§  931  7     Membership  investment  in  capital 
stock. 

A  Bank  may  require  each  member  to 
invest  in  the  Class  A  stock  of  the  Bank 
as  a  condition  to  becoming  and 
remaining  a  member  of  the  Bank.  If  a 
Bank  establishes  such  a  mandatory 
membership  investment,  it  shall  allow 
each  member  the  option  of  satisfying  the 
requirement  by  investing  a  lesser 


proportional  amoujit  ir  L  '  iss  B  stock,  as 
determined  by  the  Banr   If  a  Bank  is  at 
or  above  its  operating  lotal  capital  ratio 
and  its  operating  risk-based  capital 
ratio,  it  shall  not  require  members  to 
puLTchase  capital  stock.  A  Bank  also  may 
establish  an  annual  membership  fee  to 
be  assessed  in  lieu  of  a  mandatory  stock 
investment  for  its  members. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 

control  number  3069- with  an 

expiration  date  of .) 

§931.8    Activity-based  stock  purchase 
requirement 

(a)  In  general.  As  a  condition  for 
entering  into  a  particular  business 
transaction  wdth  a  member,  a  Bank  may 
require  the  member  to  piux:hase  an 
amoimt  of  Class  A  or  Class  B  stock. 

(b)  Alternative  arrangements.  A  Bank 
may  enter  into  a  written  contractual 
agreement  vnth  a  member  imder  which 
the  member  commits  to  purchase  a 
specific  number  of  shares  of  a  particular 
class  or  classes  of  Bank  stock  at  a 
specified  price,  with  the  piuxJiase  to  be 
completed  and  all  payments  made  at  a 
future  date  to  be  determined  by  the 
Bank,  and  such  agreement  may  be  used 
to  satisfy  the  activity-based  stock 
purchase  requirement  in  paragraph  (a) 
of  this  section,  if  the  use  of  such 
alternative  arrangements  is  approved  as 
part  of  the  Bank's  capital  plan. 

(c)  Limitations.  The  amount  of  Class 
B  stock  that  a  Bank  may  require  a 
member  to  purchase  under  paragraph  (a) 
of  this  section  shall  be  based  on  the  risk 
characteristics  associated  with  the  type 
and  duration  of  asset  to  be  acquired  by 
the  Bank  as  a  result  of  the  particular 
transaction  with  that  member.  A  Bank 
shall  not  require  a  member  to  purchase 
any  Class  B  capital  stock  either  imder 
paragraph  (a)  or  paragraph  (b)  of  this 
section  to  the  extent  that  the  amount  of 
stock  to  be  purchased  would  cause  the 
Bank  to  exceed  its  operating  total  capital 
ratio  and  operating  risk-based  capital 
ratio. 

(d)  Retention  of  stock.  A  Bank  shall 
not  prohibit  a  member  that  has 
purchased  capital  stock  in  accordance 
with  this  section  from  selling  the  stock 
to  another  member,  subject  to  the 
limitations  of  §931.11. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 

control  niunber  3069- with  an 

expiration  date  of .) 

§  931 .9    Concentration  limits. 

No  member,  or  group  of  affiliated 
members,  of  a  Bank  shall  own  more 
than  40  percent  of  any  class  (including. 
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in  the  aggregate,  all  subclasses  of  a 
class)  of  the  outstanding  capital  stock  of 
the  Bank,  or  such  lower  limit 
established  in  the  capital  plan.  If  at  a 
given  time,  a  member,  or  group  of 
affiliated  members,  of  a  Bank  acquires 
stock  such  that  they  own  more  than  40 
percent  of  any  class  (including,  in  the 
aggregate,  all  subclasses  of  any  class)  of 
the  outstanding  capital  stock  of  the 
Bank,  or  such  lower  limit  established  in 
the  capital  plan,  the  Bank  and  member 
(or  members)  shall  agree  to  a  plan  under 
which  the  member  (or  members)  will 
divest  sufficient  shares  of  such  stock  as 
necessary  to  comply  with  this  section. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 

control  number  3069- with  an 

expiration  date  of .) 

§  931 . 1 0     Redemption  and  purchase  of 
capital  stock. 

,  tj  Redemption.  A  member  may 
redeem  capital  stock  of  the  Bank  by 
providing  the  requisite  written  notice  to 
the  Bank  of  its  intent  to  redeem  the 
stock.  For  Class  A  stock,  a  member  shall 
provide  6  months  written  notice,  and  for 
Class  B  stock  a  member  shall  provide  5 
years  written  notice.  At  the  expiration  of 
the  applicable  notice  period,  the 
member  shall  be  entitled  to  receive  from 
the  Bank  the  par  value  of  the  stock  in 
cash.  A  member  shall  not  have  pending 
at  any  one  time  more  than  one  notice  of 
redemption  for  any  class  of  Bank  stock. 
A  Bank  may  impose  a  fee,  as  specified 
in  its  capital  plan,  on  a  member  that 
cancels  a  pending  notice  of  redemption. 

(b)  Purchase.  A  Bank  shall  not  be 
obligated  to  redeem  its  capital  stock 
other  than  in  accordance  with  paragraph 
(a)  of  this  section,  but  a  Bank,  in  its 
discretion,  may  purchase  its  outstanding 
Class  A  or  Class  B  capital  stock  at  any 
time  at  a  negotiated  price. 

§  931 .1 1    Capital  impairment. 

.\  Bank  may  not  redeem  or  piirchase 
any  capital  stock  without  the  prior 
written  approval  of  the  Finance  Board  if 
the  Bank  is  not  in  compliance  with  any 
regulatory  capital  requirement  or  would 
fall  out  of  compliance  with  any 
regulatory  capital  requirement  as  a 
result  of  the  redemption  or  purchase. 

PART  932— FEDERAL  HOME  LOAN 
BANK  CAPITAL  REQUIREMENTS 

932.1  Capital  provisions  transition 
requirements. 

932.2  Total  capital  requirement. 

932.3  Risk-based  capital  requirement. 

932.4  Credit  risk  capital  requirement. 

932.5  Market  risk  capital  requirement. 

932.6  Operations  risk  capital  requirement. 

932.7  Reporting  requirements. 


932.8  Minimum  liquidity  requirements. 

932.9  Limits  on  unsecured  extensions  of 
credit  to  one  counterparty  or  affiliated 
counterparties;  reporting  requirements 
for  total  extensions  of  credit  to  one 
counterparty  or  affiliated  counterparties. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426,  1440,  1443,  1446. 

§932.1     Capital  provisions  transition 
requirements. 

(a)  General  transition  provision.  Not 
later  than  three  years  after  the  effective 
date  of  its  capital  plan,  each  Bank  shall: 

(1)  Have  sufficient  total  capital  to 
comply  with  the  requirement  of  §  932.2 
and 

(2)  Have  sufficient  permanent  capital 
to  comply  with  the  requirement  of 
§932.3. 

(b)  Risk  management.  Before  its  new 
capital  structure  may  take  effect,  each 
Bank  shall  obtain  the  approval  of  the 
Finance  Board  for  the  internal  market 
risk  model  or  a  cash  flow  model  used 
to  calculate  the  market  risk  component 
of  its  risk-based  capital  requirement, 
and  for  the  risk  assessment  procedures 
and  controls  (whether  established  as 
part  of  its  risk  management  policy  or 
otherwise)  to  be  used  to  manage  its 
credit,  market,  and  operations  risks. 

(c)  Financial  Management  Policy. 
After  obtaining  the  approvals  required 
by  paragraph  (b)  and  as  of  the  end  of  the 
transition  period  specified  in  its  capital 
plan,  a  Bank  shall  be  governed 
exclusively  by  the  capital  requirements 
of  §  932.2  or  §  932.3.  Until  such  date, 
the  risk  management  requirements  of 
the  Financial  Management  Policy  shall 
continue  to  apply  to  that  Bank. 

(d)  Issuance  of  capital  stock.  Until  a 
Bank  has  issued  capital  stock  in 
accordance  with  its  approved  capital 
plan,  it  shall  continue  to  be  governed  by 
the  minimum  stock  purchase  and  stock 
retention  requirements  of  the  Act,  as  in 
effect  on  November  11,  1999.  Upon  the 
initial  issuance  of  stock  in  accordance 
with  its  capital  plan,  the  minimum 
stock  purchase  and  stock  retention 
requirements  of  the  Act  as  in  effect  on 
November  11,  1999,  will  cease  to  apply 
to  that  Bank  and  the  purchase  and 
retention  of  capital  stock  by  its  members 
shall  be  governed  by  the  approved 
capital  plan  and  other  applicable 
regulations. 

§932.2    Total  caprtal  requirement. 

(a)  Each  Bank  shall  maintain  at  all 
times  total  capital  in  an  amount  equal 
to  at  least  4.0  percent  of  the  Bank's  total 
assets. 

(b)  Each  Bank  also  shall  maintain  at 
all  times  a  leverage  ratio  of  total  capital 
to  total  assets  of  at  least  5.0  percent  of 
the  Bank's  total  assets,  where  the  ratio 
is  computed  by  multiplying  the  Bank's 


permanent  capital  by  1.5  and  all  other 
components  of  total  capital  are  included 
at  face  value. 

(c)  For  reasons  of  safety  and 
soundness,  the  Finance  Board  may 
require  an  individual  Bank  to  have  and 
maintain  more  total  capital  than 
mandated  by  paragraph  (a)  of  this 
section. 

§932.3     Risk-based  capital  requirement 

(a)  In  general.  t,ach  Bank  shall 
maintain  at  all  times  permanent  capital 
in  an  amount  at  least  equal  to  the  sum 
of  its  credit  risk  capital  requirement,  its 
market  risk  capital  requirement,  and  its 
operations  risk  capital  requirement, 
calculated  in  accordance  with  §§  932.4, 
932.5  and  932.6,  respectively. 

(b)  Exception.  For  reasons  of  safety 
and  soundness,  the  Finance  Board  may 
require  an  individual  Bank  to  have  a 
greater  amount  of  permanent  capital 
than  required  by  paragraph  (a)  of  this 
section. 

§932.4    Credtt  risk  capital  requirement. 

(a)  General  requirement.  A  Bank  s 
credit  risk  capital  requirement  shall  be 
equal  to  the  sum  of  the  Bank's  credit 
risk  capital  charges  for  all  on-balance 
sheet  assets  and  off-balance  sheet  items. 

(b)  Credit  risk  capital  charge  for  on- 
balance  sheet  assets.  Except  as  provided 
in  paragraph  (h)(1)  of  this  section,  a 
Bank's  credit  risk  capital  charge  for  a 
specific  on-balance  sheet  asset  shall  be 
equal  to  the  book  value  of  the  asset 
multiplied  by  the  specific  credit  risk 
percentage  requirement  assigned  to  that 
asset  pursuant  to  paragraph  (d)(2)  of  this 
section. 

(c)  Credit  risk  capital  charge  for  off- 
balance  sheet  items.  Except  as  provided 
in  paragraph  (h)(2)  of  this  section,  a 
Bank'.s  credit  risk  capital  charge  for  a 
specific  off-balance  sheet  item  shall  be 
equal  to  the  credit  equivalent  amount  of 
such  item,  as  determined  pursuant  to 
paragraphs  (e),  (f).  or  (g)  of  this  section, 
as  applicable,  multiplied  bv  the  specific 
credit  risk  percentage  requirement 
assigned  to  that  item  pursuant  to 
paragraph  (d)(2)  of  this  section. 

(d)  Determination  of  specific  credit 
risk  percentage  requirements.  (1) 
Finance  Board  determination  of  specific 
credit  risk  percentage  requirements.  The 
Finance  Board  shall  determine,  and 
update  periodically,  the  specific  credit 
risk  percentage  requirements  set  forth  in 
Tables  1.1  through  1.4  of  this  part 
applicable  to  a  Bank's  on-balance  sheet 
assets  and  credit  equivalent  amounts  of 
its  off-balance  sheet  items. 

(2)  Bank  determination  of  specific 
credit  risk  percentage  requirements,  (i) 
Each  Bank  shall  determine  the  credit 
risk  percentage  requirement  applicable 
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to  the  book  value  of  each  on-balance 
sheet  asset  and  the  on-balance  sheet 
equivalent  value  of  each  off-balance 
sheet  item  by  identifying  the  category 
set  forth  in  fable  1.1,  Table  1.2,  Table 
1 . 3  or  Table  1 .4  of  this  part  to  which  the 
asset  or  item  belongs  based  upon,  as 
applicable,  the  type  of  asset  or  item,  its 


demonstrated  credit  rating  (as 
determined  in  accordance  with 
paragraphs  (d)(2){ii)  and  (d)(2)(iii)  of 
this  section),  and  its  remaining 
maturity.  The  applicable  credit  risk 
percentage  requirement  for  a  specific 
on-balance  sheet  asset  or  off-balance 
sheet  item  shedl  be  used  to  calculate  the 


credit  risk  capital  charge  for  such  asset 
or  item  in  accordance  with  paragraphs 
(b)  or  (c)  of  this  section  respectively. 
The  relevant  categories  and  credit  risk 
percentage  requirements  are  provided  in 
the  following  Tables  1.1  through  1.4  of 
this  part: 


Table  1.1. — Requirement  for  Advances 


Percentage 
applicable  to 

on-balance 
sheet  equiva- 
lent value 


Advances  with 

Remaining  Tiaturity  <=  4  years  , 

Remaining  maturity  >  4  years  to  7  years  ., 
Remaining  maturity  >  7  years  to  10  years 
Remaining  maturity  >  10  years  , 


0.07 
0.20 
0.40 
0.45 


Table  1 .2. — Requirement  for  Residential  Mortgage  Assets 


Type  of  residential  mortgage  asset 


Percentage 
applicable  to 
on-balance 
sheet  equiva- 
lent value 


Highest  Investment  Grade  

Second  Highest  Investment  Grace  

^hird  Highest  Investment  Graae     

Fourth  Highest  investment  Grade    

M  Downgraded  to  Beiow  investment  Grade  After  Acquisition  By  Bank: 

Highest  Below  investment  Grade «.. 

Second  Highest  Beiow  investment  Grade  

All  Other  Below  Investment  Grade 


0.45 
0.55 
0.90 
3.40 

35.00 
100.00 
100.00 


Table  1.3.— Requirement  .t^oR  Rated  Assets  or  iie.m.s  Other  Than  Advances  or  Residential  Mortgage  Assets 


Percentage  applicabie  to  on-balance  sheet  equivalent  value 

<=year 

>1  yr  to  3  yrs 

>3  yrs  to  7yrs 

>7yrsto  10  yrs 

>10yrs 

J  '-^   Governmpn'  Secu'^ities      

0.00 
0.15 
0.15 
0.20 
1.30 

5.00 

22.00 
1X.00 

0.00 
0.44 
0.47 
1.80 
2.90 

15.00 

35.00 
100.00 

0.00 
0.88 
1.00 
2.50 
4.20 

17.00 

37.00 
100.00 

0.00 
1.45 
1.50 
3.30 
5.20 

18.00 

37.00 
100.00 

0.00 

Highest  Investment  Grade          

2.05 

Second  Highest  investment  Grade 

2.35 

Third  Highest  Investment  Grade 

4.30 

Fourth  Highest  Investment  Grade   

''     Downgraded    Below     investment    Grade 
After  Acquisition  bv  BanK 

Highest  Below  Investment  Grade      

Second      Highest      Below      investment 
Grade       

6.80 

20.00 
37.00 

All  Other      

100.00 

TABLE  1  4    -Requirement  for  Unrated  Assets 


Type  of  unrated  asset 


Cash 

Premises   Plant   and  Equipment  

Investments  Under  §  940.3(a)(5)  of  this  chapter 


Percentage 
applicat}te  to 
on-balance 
sheet  equiva- 
lent value 


0.00 
8.00 
8.00 


fin  When  determining  the  credit 
ratmg  used  tu  identih'  the  applicable 


credit  risk  percentage  reqxurement  from 


Tables  1.2  and  1.3  of  this  part,  each 
Bank  shall  apply  the  following  criteria: 
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(A)  For  assets  or  items  that  are  rated 
directly  by  an  NRSRO,  the  credit  rating 
shall  be  the  NRSRO's  credit  rating  for 
the  asset  or  item  as  determined  in 
accordance  with  paragraph  (d)(2)(iii)  of 
this  section. 

(B)  For  an  asset  or  item,  or  relevant 
portion  of  an  asset  or  item,  that  is  not 
rated  directly  by  an  NRSRO,  but  for 
which  an  NRSRO  rating  has  been 
assigned  to  any  corresponding  obligor 
counterparty,  third  party  guarantor,  or 
collateral  backing  the  asset  or  item,  the 
credit  rating  that  shall  apply  to  the  asset 
or  item,  or  portion  of  the  asset  or  item, 
so  guaranteed  or  collateralized,  shall  be 
the  credit  rating  corresponding  to  such 
obligor  counterparty,  third  party 
guarantor,  or  underlying  collateral,  as 
determined  in  accordance  with 
paragraphs  (d)(2)(iii)  of  this  section.  If 
there  are  multiple  obligor 
counterparties,  third  party  guarantors, 
or  collateral  instruments  backing  an 
asset  or  item  not  rated  directly  by  an 
NRSRO,  or  any  specific  portion  thereof, 
then  the  credit  rating  that  shall  apply  to 
that  asset  or  item,  or  specific  portion 
thereof,  shall  be  the  highest  credit  rating 
among  such  obligor  counterparties, 
third  party  guarantors,  or  collateral 
instruments,  as  determined  in 
accordance  with  paragraph  (d)(2)(iii)  of 
this  section.  Assets  or  items  shall  be 
deemed  to  be  backed  by  collateral  for 
purposes  of  this  paragraph  if  the 
collateral  is: 

(1)  Actually  held  by  the  Bank  or  an 
independent,  third-party  custodian,  or 
by  the  Bank's  member  if  permitted 
under  the  Bank's  collateral  agreement 
with  such  party; 

(2)  Legally  available  to  absorb  losses; 

(3)  Of  a  readily  determinable  value  at 
which  it  can  be  liquidated  by  the  Bank; 

(4)  Held  in  accordance  with  the 
provisions  of  the  Bank's  member 
products  policy  established  pursuant  to 
§917.4  of  this  chapter;  and 

(5)  Subject  to  an  appropriate  discount 
reflecting  the  price  risk  vmderlying  the 
collateral. 

(C)  For  residential  mortgage  assets 
and  other  assets  or  items,  or  relevant 
portion  of  an  asset  or  item,  that  do  not 
meet  the  requirements  of  paragraphs 
(d)(2)(ii)(A)  or  {d)(2)(ii)(B)  of  this 
section,  and  are  not  identified  in  Tables 
1.1  or  Table  1.4  of  this  part,  the  Bank 
shall  determine  its  own  credit  rating  for 
such  assets  or  items,  or  relevant  portion 
thereof,  using  credit  rating  standards 
available  from  an  NRSRO  or  other 


similar  standards.  This  credit  rating,  as 
determined  by  the  Bank,  shall  be  used 
to  identify  the  correct  credit  risk 
percentage  requirement  under  Table  1.2 
of  this  part  for  residential  mortgage 
assets,  or  under  Table  1.3  of  this  part  for 
all  other  assets  or  items. 

(iii)  In  determining  the  credit  ratings 
imder  paragraph  (d)(2)(ii)(A)  and 
(d)(2)(ii)(B)  of  this  section,  a  Bank  shall 
apply  the  following  criteria: 

(A)  Where  a  credit  rating  has  a 
modifier  (e.g.,  A+  or  A  - )  the  credit 
rating  is  deemed  to  be  the  credit  rating 
without  the  modifier  (e.g.,  A+  or  A  -  = 
A); 

(B)  Where  a  specific  asset  or  item  has 
received  more  than  one  credit  rating 
from  a  given  NRSRO,  the  most  recent 
credit  rating  shall  be  used; 

(C)  Where  a  specific  asset  or  item  has 
received  credit  ratings  from  more  than 
one  NRSRO,  the  lowest  credit  rating 
shall  be  used. 

(e)  Calculation  of  credit  equivalent 
amount  for  off-balance  sheet  items  other 
than  derivative  contmcts.  (1)  General 
requirement.  The  credit  equivalent 
amount  for  cm  off-balance  sheet  item 
other  than  a  derivative  contract  shall  be 
determined  by  a  Finance  Board 
approved  model  or  shall  be  equal  to  the 
face  amount  of  the  instrument 
multiplied  by  the  credit  conversion 
factor  assigned  to  such  risk  category  of 
instruments,  subject  to  the  exceptions  in 
paragraph  (e)(2)  of  this  section, 
provided  in  the  following  Table  2  of  this 
part: 

Table  2.— Credit  Conversion  Fac- 
tors FOR  Off-Balance  Sheet 
Items  Other  Than  Derivative 
Contracts 


Credit  conver- 

Instrument 

sion  factor 

(in  percent) 

Asset  sales  witti  recourse 

where  the  credit  risk  re- 

mains with  the  Bank  

100 

Sale  and  repurchase  agree- 

ments 

Forward  asset  purchases 

Commitments  to  make  ad- 

vance, or  other  loans 

Standby  letters  of  credit  

50 

Other  commitments  with 

original  maturity  of  over 

one  year 

Other  commitments  with 

original  matunty  of  one 

year  or  less  

20 

(2)  Exceptions.  The  credit  conversion 
factor  shall  be  zero  for  Other 
Commitments  With  Original  Maturity  of 
Over  One  Year  and  Other  Commitments 
With  Original  Maturity  of  One  Year  or 
Less,  for  which  credit  conversion  factors 
of  50  percent  or  20  percent  would 
othervdse  apply,  that  are 
imconditionally  cancelable,  or  that 
effectively  provide  for  automatic 
cancellation,  due  to  the  deterioration  in 
a  borrower's  creditworthiness,  at  any 
time  by  the  Bank  without  prior  notice. 

(f)  Calculation  of  credit  equivalent 
amount  for  single  derivative  contracts. 
(1)  General  requirement.  The  credit 
equivalent  amount  for  a  derivative 
contract  that  is  not  subject  to  a 
qualifying  bilateral  netting  contract 
shall  be  the  sum  of  the  current  credit 
exposure  and  the  potential  future  credit 
exposure  of  the  derivative  contract, 
where  the  ciurent  credit  exposure  is 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section  and  the 
potential  future  credit  exposure  is 
determined  in  accordance  with 
paragraph  (f)(3)  of  this  section. 

(2)  Current  credit  exposure.  If  the 
mark-to-market  value  of  the  contract  is 
positive,  the  current  credit  exposure 
shall  equal  that  mark-to-market  value.  If 
the  mark-to-market  value  of  the  contract 
is  zero  or  negative,  the  cvurent  credit 
exposure  shall  be  zero. 

(3)  Potential  future  credit  exposure,  (i) 
The  potential  future  credit  exposure  for 
a  single  derivative  contract,  including  a 
derivative  contract  with  a  negative 
mark-to-market  value,  shall  be 
calculated  using  an  internal  model 
approved  by  the  Finance  Board  or,  in 
the  alternative,  by  multiplying  the 
notional  amount  of  the  derivative 
contract  by  one  of  the  assigned  credit 
conversion  factors,  modified  as  may  be 
required  by  paragraph  (f)(3)(ii)  of  this 
section,  for  the  appropriate  category  as 
provided  in  the  following  Table  3  of  this 
part: 
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Table  3.— Credit  Conversion  Factors  for  Potential  Future  Credit  Exposure  Derivative  Contracts 

[tin  percent] 


Residual  maturity 


Interest  rate 


Foreign  ex- 
change and 
gold 


Equity 


Precious  met- 
als except 
gold 


Ottier  com- 
modities 


One  year  or  less  

Over  1  year  to  five  years 
Over  five  years 


0 
.5 
1.5 


1 
5 
7.5 


6 

8 

10 


10 
12 
15 


II 


(ii)  In  applying  the  credit  conversion 
factors  in  Table  3  of  this  part  the 
following  modifications  shall  be  made: 

(A)  For  derivative  contracts  with 
multiple  exchanges  of  principal,  the 
conversion  factors  are  multiplied  by  the 
number  of  remaining  payments  in  the 
derivative  contract;  and 

(3)  For  derivative  contracts  that 
dutomaticallv  reset  to  zero  value 
following  a  payment,  the  residual 
maturity  equals  the  time  until  the  next 
payment:  however,  interest  rate 
contracts  with  remaining  maturities  of 
greater  than  one  year  shall  be  subject  to 
a  minimum  conversion  factor  of  0.5 
percent, 

(iii)  If  a  Bank  uses  an  internal  model 
to  determine  the  potential  future  credit 
exposure  for  a  particular  type  of 
derivative  contract,  the  Bank  shall  use 
the  same  model  for  all  other  similar 
types  of  contracts.  However,  the  Bank 
may  use  an  internal  model  for  one  type 
of  derivative  contract  and  Table  3  of  this 
part  for  anotiier  type  of  derivative 
contract. 

(iv)  Forwards,  swaps,  purchased 
options  and  similar  derivative  contracts 
not  included  m  the  Interest  Rate. 
Foreign  Exchange  and  Gold,  Equity,  or 
Precious  Metals  Except  Gold  categories 
shall  be  treated  as  Other  Commodities 
contracts  when  determining  potential 
future  credit  exposures  using  Table  3  of 
this  part 

(v )  It  a  Bank  uses  Table  3  of  this  part 
to  determine  the  potential  future  credit 
exposures  for  credit  derivatives 
contracts,  the  credit  conversion  factors 
provided  in  Table  3  for  Interest  Rate 
contracts  shall  also  apply  to  the  credit 
derivative  contracts. 

(g)  Cal'  illation  of  credit  equivalent 
amount  jar  multiple  derivative  contracts 
subject  to  a  qualif\'ing  bilateral  netting 
contract.  (1)  Netting  calculation.  The 
credit  equivalent  amount  for  multiple 
derivative  contracts  executed  with  a 
single  counterparty  and  subject  to  a 
qualifving  bilateral  netting  contract 
described  in  paragraph  tg)(2)  of  this 
section,  shall  be  calculated  by  adding 
the  net  current  credit  exposure  and  the 
adjusted  sum  of  the  potential  futiue 
credit  exposure  for  all  derivative 


contracts  subject  to  the  qualifying 
bilateral  netting  contract,  where: 

(i)  The  net  current  credit  exposure 
equals: 

(A)  The  net  sum  of  all  positive  and 
negative  mark-to-market  values  of  the 
individual  derivative  contracts  subject 
to  a  qualifying  bilateral  netting  contract, 
if  the  net  sum  of  the  mark-to-market 
values  is  positive;  or 

(B)  Zero,  if  the  net  sum  of  the  mark- 
to-market  values  is  zero  or  negative;  and 

(ii)  The  adjusted  sum  of  the  potential 
future  credit  exposure  (Anei)  is 
calculated  as  follows: 

Anei  =  0.4  X  Agxoss  +  (0.6  X  NGR  X  Agross). 

where: 

(A)  Agro«  is  the  gross  potential  future 

credit  exposure,  i.e.,  the  sum  of  the 
potential  future  credit  exposure, 
calculated  in  accordance  vdth 
paragraph  (f)(3)  of  this  section,  for 
each  individual  derivative  contract 
subject  to  the  qualifying  bilateral 
netting  contract; 

(B)  NGR  is  the  net  to  gross  ratio,  i.e.,  the 

ratio  of  the  net  current  credit 
exposure  to  the  gross  current  credit 
exposure;  and 

(C)  The  gross  current  credit  expostu-e 

equals  the  sum  of  the  positive 
current  credit  exposiures  of  all 
individual  derivative  contracts 
subject  to  the  qualifying  bilateral 
netting  contract. 

(2)  Qualifying  bilateral  netting 
contract.  A  bilateral  netting  contract 
shall  be  considered  a  qualifying  bilateral 
netting  contract  if  the  following 
conditions  are  met: 

(i)  The  netting  contract  is  in  writing; 

(ii)  The  netting  contract  is  not  subject 
to  a  walkaway  clause; 

(iii)  The  netting  contract  provides  that 
the  Bank  would  have  a  single  legal 
claim  or  obligation  either  to  receive  or 
to  pav  onlv  the  net  amount  of  the  sum 
of  the  positive  and  negative  mark-to- 
market  values  on  the  individual 
derivative  contracts  covered  by  the 
netting  contract  in  the  event  that  a 
counterpartv,  or  a  counterparty  to  whom 
the  netting  contract  has  been  assigned, 
fails  to  perform  due  to  defavdt, 
insolvencv,  bankruptcy,  or  other  similar 
circumstance; 


(iv)  The  Bank  obtains  a  written  and 
reasoned  legal  opinion  that  represents, 
with  a  high  degree  of  certainty,  that  in 
the  event  of  a  legal  challenge,  including 
one  resulting  from  default,  insolvency, 
bankruptcy,  or  similar  circumstances, 
the  relevant  court  and  administrative 
authorities  would  find  the  Bank's 
exposure  to  be  the  net  amoimt  under. 

(A)  The  law  of  the  jurisdiction  by 
which  the  coxmterparty  is  chartered  or 
the  equivalent  location  in  the  case  of 
non-corporate  entities,  and  if  a  branch 
of  the  counterparty  is  involved,  then 
also  imder  the  law  of  the  jurisdiction  in 
which  the  branch  is  located; 

(B)  The  law  of  the  jurisdiction  that 
governs  the  individual  derivative 
contracts  covered  by  the  netting 
contract;  and 

(C)  The  law  of  the  jurisdiction  that 
governs  the  netting  contract; 

(v)  The  Bank  establishes  and 
maintains  procedures  to  monitor 
possible  changes  in  relevant  law  and  to 
ensure  that  the  netting  contract 
continues  to  satisfy  the  requirements  of 
this  section;  and 

(vi)  The  Bank  maintains  in  its  files 
dociunentation  adequate  to  support  the 
netting  of  a  derivative  contract. 

(h)  Exceptions.  (1)  Specific  credit  risk 
capital  charge  for  on-balance  sheet 
assets  hedged  with  credit  derivatives. 
The  credit  risk  capital  charge  for  an  on- 
balance  sheet  asset  shall  be  zero  if  a 
credit  derivative  is  used  to  hedge  the 
credit  risk  on  that  asset,  provided  that: 

(i)  Either: 

(A)  The  credit  derivative  and  the  on- 
balance  sheet  asset  are  of  identical 
remaining  mattirity,  and  the  asset  being 
referenced  in  the  credit  derivative  is 
identical  to  the  underlying  asset; 

(B)  If  the  on-balance  sheet  asset  and 
the  asset  referenced  in  the  credit 
derivative  are  identical,  but  the 
remaining  maturities  of  the  on-balance 
sheet  asset  and  the  credit  derivative  are 
different,  the  remaining  maturity  of  the 
credit  derivative  is  two  years  or  more; 
or 

(C)  If  the  remaining  maturities  of  the 
on-balance  sheet  asset  and  the  credit 
derivative  are  identical,  but  the  on- 
balance  sheet  asset  is  different  from  the 
asset  referenced  in  the  credit  derivative, 
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the  asset  referenced  in  the  credit 
derivative  and  the  on-balance  sheet 
asset  have  been  issued  by  the  same 
obligor,  the  asset  referenced  in  the 
credit  derivative  ranks  pari  passu  to  or 
more  junior  than  the  on-balance  sheet 
asset,  and  cross-default  clauses  apply; 
and 

(ii)  The  credit  risk  capital  charge  for 
the  credit  derivative  contract  calculated 
pursuant  to  paragraph  (c)  of  this  section 
is  still  applied. 

(2)  Specific  credit  risk  capital  charge 
for  certain  derivative  contracts.  The 
credit  risk  capital  charge  for  the 
following  derivative  contracts  shall  be 
zero: 

(i)  An  exchange  rate  contract  with  an 
original  maturity  of  14  calendar  days  or 
less  (gold  contracts  do  not  qualify  for 
this  exception):  and 

(ii)  A  derivative  contract  that  is  traded 
on  an  exchange  requiring  the  daily 
payment  of  any  variations  in  the  market 
value  of  the  contract. 

(i)  Date  of  calculations.  Unless 
otherwise  directed  by  the  Finance 
Board,  a  Bank  must  perform  all 
calculations  required  by  this  section 
using  the  assets  and  off-balance  sheet 
items  held  by  the  Bank,  and,  if 
applicable,  the  values  or  credit  ratings 
of  such  assets  or  items,  as  of  the  close 
of  business  of  the  last  business  day  of 
the  month  for  which  the  credit  risk 
capital  charge  is  being  calculated. 

§  932.5    Market  risk  capital  requirement. 

(a)  General  requirement.  (1)  A  Bank's 
market  risk  capital  requirement  shall 
equal  the  sum  of: 

(i)  The  market  value  of  the  Bank's 
portfolio  at  risk  from  movements  in 
interest  rates,  foreign  exchange  rates, 
commodity  prices,  and  equity  prices 
that  could  occur  during  periods  of 
market  stress,  where  the  market  value  of 
the  Bank's  portfolio  at  risk  is 
determined  using  an  internal  market 
risk  model  that  fulfills  the  requirements 
of  paragraph  (b)  of  this  section  and  that 
has  been  approved  by  the  Finance 
Board:  and 

(ii)  The  amount,  if  any,  by  which  the 
Bank's  current  market  value  of  total 
capital  is  less  than  95  percent  of  the 
Bank's  book  value  of  total  capital, 
where: 

(A)  The  current  market  value  of  the 
total  capital  is  calculated  by  the  Bank 
after  determining  the  current  market 
value  of  its  assets,  liabilities  and  off- 
balance  sheet  items  using  the  internal 
market  risk  model,  or  cash  flow  model, 
approved  by  the  Finance  Board  under 
paragraph  (d)  of  this  section;  and 

(B)  The  book  value  of  the  Bank's  total 
capital  is  calculated  in  accordance  with 
GAAP. 


(2)  A  Bank  may  substitute  a  cash-flow 
model  to  derive  a  market  risk  capital 
requirement  comparable  to  that 
calculated  using  an  internal  risk  model 
under  paragraph  (a)(1)  of  this  section, 
provided  that: 

(i)  The  Bank  obtains  Finance  Board 
approval  of  the  cash-flow  model  and  of 
the  assumptions  to  be  applied  to  the 
model;  and 

(ii)  The  Bank  demonstrates  to  the 
Finance  Board  that  the  cash  flow  model 
considers  the  same  factors  and  a 
comparable  degree  of  stress  as  required 
for  an  internal  market  risk  model  and  as 
set  forth  in  paragraph  (b)  of  this  section, 
taking  into  account  the  difference  in 
model  structure. 

(b)  Measurement  of  market  value  at 
risk  under  a  Bank's  internal  market  risk 
model.  (1)  Each  Bank  shall  use  an 
internal  market  risk  model  that 
estimates  the  market  value  of  the  Bank's 
on-balance  sheet  assets  and  liabilities 
and  off-balance  sheet  items,  including 
related  options,  and  measures  the 
market  value  of  the  Bank's  portfolio  at 
risk  of  its  on-balance  sheet  assets  and 
liabilities  and  of  off-balance  sheet  items, 
including  related  options,  from  all 
sources  of  the  Bank's  market  risks, 
except  that  a  Bank's  model  need  only 
incorporate  those  risks  that  are  material. 

(2)  The  Bank's  internal  market  risk 
model  may  use  any  generaUy  accepted 
measurement  technique,  such  as 
variance-covariance  models,  historical 
simulations,  or  Monte  Carlo 
simulations,  for  estimating  the  market 
value  of  the  Bank's  portfolio  at  risk, 
provided  that  any  measurement 
technique  used  must  cover  the  Bank's 
material  risks. 

(3)  The  measures  of  the  market  value 
of  the  Bank's  portfolio  at  risk  shall 
include  the  risks  arising  from  the  non- 
linear price  characteristics  of  options 
and  the  sensitivity  of  the  market  value 
of  options  to  changes  in  the  volatility  of 
the  options'  underlying  rates  or  prices. 

(4)  The  Bank's  internal  market  risk 
model  shall  use  interest  rate  and  market 
price  scenarios  for  estimating  the  market 
value  of  the  Bank's  portfolio  at  risk,  but 
at  a  minimum: 

(i)  The  Bank's  internal  market  risk 
model  must  provide  an  estimate  of  the 
market  value  of  the  Bank's  portfolio  at 
risk  such  that  the  probability  of  a  loss 
greater  than  that  estimated  shall  be  no 
more  than  one  percent; 

(ii)  The  Bank's  internal  market  risk 
model  must  incorporate  scenarios  that 
reflect  changes  in  interest  rates,  interest 
rate  volatility,  and  shape  of  the  yield 
curve,  and  changes  in  market  prices, 
equivalent  to  those  that  have  been 
observed  over  120-business  day  periods 
of  market  stress.  For  interest  rates,  the 


relevant  historical  observation  period  is 
to  start  from  the  end  of  the  previous 
month  and  to  go  back  to  the  beginning 
of  1978;  and 

(iii)  The  measure  of  the  market  value 
of  the  Bank's  portfolio  at  risk  may 
incorporate  empirical  correlations 
among  interest  rates,  subject  to  a 
Finance  Board  determination  that  the 
model's  system  for  measuring  such 
correlations  is  sound. 

(5)  For  any  consolidated  obligations 
denominated  in  a  ciurency  other  than 
U.S.  Dollars  or  linked  to  equity  or 
commodity  prices,  the  Bank  must  meet 
the  following  requirements: 

(i)  The  relevant  foreign  exchange, 
equity  price  or  commodity  price  risks 
associated  with  the  consolidated 
obligations  must  be  hedged  in 
accordance  with  §  956.6: 

(ii)  In  addition  to  fulfilling  the  criteria 
of  paragraph  (b)(4)  of  this  section,  the 
Bank's  internal  market  risk  model  must 
calculate  an  estimate  of  the  market 
value  of  the  Bank's  portfolio  at  risk  due 
to  the  material  foreign  exchange,  equity 
price  or  commodity  price  risk,  such 
that,  at  a  minimum: 

(A)  The  probability  of  a  loss  greater 
than  that  estimated  must  not  exceed  one 
percent; 

(B)  The  scenarios  reflect  changes  in 
foreign  exchange,  equity,  or  commodity 
market  prices  that  have  been  observed 
over  120-business  day  periods  of  market 
stress,  as  determined  using  historical 
data  that  is  from  an  appropriate  period 
and  satisfactory  to  the  Finance  Board; 
and 

(C)  The  measiue  of  the  market  value 
of  the  Bank's  portfolio  at  risk  may 
incorporate  empirical  correlations 
within  or  among  foreign  exchange  rates, 
equity  prices,  or  commodity  prices, 
subject  to  a  Finance  Board 
determination  that  the  model's  system 
for  measiuring  such  correlations  is 
sound;  and 

(iii)  If  there  is  a  default  on  the  part  of 
a  counterparty  to  a  derivative  or  hedging 
contract  linked  to  foreign  exchange, 
equities  or  commodities,  the  Bank  must 
enter  into  a  replacement  contract  in  a 
timely  matmer  and  as  soon  as  market 
conditions  permit. 

(c)  Independent  validation  of  Bank 
internal  market  risk  model  or  cash  flow 
model.  (1)  Each  Bank  shall  conduct  an 
independent  validation  of  its  internal 
market  risk  model  or  cash  flow  model 
within  the  Bank  that  is  carried  out  by 
personnel  not  reporting  to  the  business 
line  responsible  for  conducting  business 
transactions  for  the  Bank.  Alternatively, 
the  Bank  may  obtain  independent 
validation  by  an  outside  party  qualified 
to  make  such  determinations. 
Validations  will  be  done  on  an  annual 
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basis,  or  more  frequently  as  required  by 
the  Finance  Board. 

(2)  The  results  of  such  independent 
validations  shall  be  reviewed  by  the 
Bank's  board  of  directors  and  provided 
promptly  to  the  Finance  Board. 

(d)  Finance  Board  approval  of  Bank 
internal  market  risk  model  or  cash  flow 
model.  Each  Bank  shall  obtain  approval 
from  the  Finance  Board  of  its  internal 
market  risk  model  or  its  cash  flow 
model,  including  subsequent  material 
adjustments  to  the  model  made  by  the 
Bank  prior  to  its  use.  A  Bank  shall  make 
all  adjustments  to  its  model  that  may  be 
directed  by  the  Finance  Board. 

(e)  Date  of  calculations.  Unless 
otherwise  directed  by  the  Finance 
Board,  a  Bank  must  perform  any 
calculations  or  estimates  required  under 
this  section  using  the  on-balance  sheet 
assets  and  liabilities  and  off-balance 
sheet  items  held  by  the  Bank,  and  if 
applicable,  the  values  of  any  such 
holdings,  as  of  the  close  of  business  of 
the  last  business  day  of  the  month  for 
which  the  market  risk  capital 
requirement  is  being  calculated. 

§  932.6    Operations  risk  capitai 
requirement. 

(a)  General  requirement.  Except  as 
allowed  in  accordance  with  paragraph 
(b)  of  this  section,  a  Bank's  operations 
risk  capital  requirement  shall  at  all 
times  equal  30  percent  of  the  sum  of  the 
Bank's  credit  risk  capital  requirement 
and  market  risk  capital  requirement. 

(b)  Alternative  requirements.  With  the 
approval  of  the  Finance  Board,  a  Bank 
may  have  an  operations  risk  capital 
requirement  equal  to  less  than  30 
percent  but  no  less  than  10  percent  of 
the  sum  of  the  Bank's  credit  risk  capital 
requirement  and  market  risk  capital 
requirement  if: 

(1)  The  Bank  provides  an  alternative 
methodology  for  assessing  and 
quantifying  an  operations  risk  capital 
requirement;  or 

(2)  The  Bank  obtains  insurance  to 
cover  operations  risk  from  an  insiu-er 
rated  at  least  the  second  highest 
investment  grade  credit  rating  by  an 
NRSRO. 

§932.7     Reporting  requirements. 

Eath  Bank  shall  report  to  the  Finance 
Board  by  the  15th  day  of  each  month  its 
risk-based  capital  requirement  by 
component  amounts,  and  its  actual  total 
capital  amount  and  permanent  capital 
amount,  calculated  as  of  the  close  of 
business  of  the  last  business  day  of  the 
preceding  month,  or  more  frequently,  as 
may  be  required  by  the  Finance  Board. 

§932.8    Minimum  liquidity  requirements. 

In  addition  to  meeting  the  deposit 
liquidity  requirements  contained  in 


§965.3  of  this  chapter,  each  Bank  shall 
hold  contingency  hquidity  in  an  amoiuit 
sufficient  to  enable  die  Bank  to  meet  its 
liquidity  needs,  which  shall,  at  a 
minimum,  cover  five  business  days  of 
inability  to  access  the  consolidated 
obligation  debt  markets.  An  asset  that 
has  been  pledged  under  a  repurchase 
agreement  caimot  be  used  to  satisfy 
minimum  liquidity  requirements. 

§  932.9     Limits  on  unsecured  extensions  of 
credit  to  one  counterparty  or  affiliated 
counterparties:  reporting  requirements  for 
total  extensions  of  credit  to  one 
counterparty  or  affiliated  counterparties. 

(a)  Unsecured  extensions  of  credit  to 
single  counterparty.  (1)  General 
requirement.  Unsecured  extensions  of 
credit  by  a  Bank  to  a  single  counterparty 
that  arise  from  the  Bank's  on-  and  off- 
balance  sheet  transactions  shall  not 
exceed  the  product  of  the  maximum 
capital  exposure  limit  applicable  to 
such  coimterparty,  as  set  forth  in 
paragraph  (a)(2)  and  Table  4  of  this  part, 
multiplied  by  the  lesser  of: 

(i)  The  Bank's  total  capital;  or 

(ii)  The  counterparty's  Tier  1  capital, 
or  total  capital  (as  defined  by  the 
counterparty's  principal  regulator)  if 
Tier  1  capital  is  not  available. 

(2)  Bank  determination  applicable 
maximum  exposure  limits.  The 
applicable  maximum  capital  exposure 
limits  for  specific  counterparties  are 
assigned  to  each  counterparty  based 
upon  the  credit  rating  of  the 
counterparty,  as  determined  in 
accordance  with  paragraph  (a)(3)  of  this 
section,  and  are  provided  in  the 
following  Table  4  of  this  part: 

Table  4.— Maximum  Limits  on  Unse- 
cured Extensions  of  Credit  to  a 
Single  Counterparty  by 
Counterparty  Credit  Rating 
Category 


Credit  rating  of  counterparty 
category 

Maximum 
capital  expo- 
sure limit 
(in  percent) 

Highest  Investment  Grade 

Second  Highest  Investment 

Grade  

Third  Highest  Investment 

Grade  

Fourth  Highest  Investment 

Grade  

Below  Investment  Grade  or 

Other  

15 
12 

6 

1.5 

1 

(3)  Bank  determination  of  applicable 
credit  ratings.  In  determining  the 
applicable  credit  rating  category  under 
Table  4  of  this  part,  the  following 
criteria  shall  be  applied: 

(i)  If  a  counterparty  has  received  more 
than  one  rating  from  a  given  NRSRO, 


the  most  recent  credit  rating  shall  be 
used; 

(ii)  If  a  coimterparty  has  received 
credit  ratings  from  more  than  one 
NRSRO,  the  lowest  credit  rating  shall  be 
used; 

(iii)  If  a  coimterparty  has  received 
different  credit  ratings  for  its 
transactions  with  short-term  and  long- 
term  maturities: 

(A)  The  higher  credit  rating  shall 
apply  for  purposes  of  determining  the 
allowable  maximum  capital  exposure 
limit  applicable  to  the  total  amount  of 
unsecured  credit  extended  by  the  Bank 
to  such  counterparty;  and 

(B)  The  lower  credit  rating  shall  apply 
for  purposes  of  determining  the 
allowable  maximum  capital  exposure 
limit  applicable  to  the  amount  of 
unsecured  credit  extended  by  the  Bank 
to  such  counterparty  for  the  transactions 
with  matmities  governed  by  that  rating. 

(iv)  If  a  counterparty  is  placed  on  a 
credit  watch  for  a  potential  downgrade 
by  an  NRSRO,  the  credit  rating  from  that 
NRSRO  at  the  next  lower  grade  shall  be 
used;  and 

(v)  If  a  counterparty  is  not  rated  by  a 
NRSRO,  the  Bank  shall  determine  the 
applicable  credit  rating  by  using  credit 
rating  standards  available  from  an 
NRSRO  or  other  similar  standards. 

(b)  Unsecured  extensions  of  credit  to 
affiliated  counterparties.  The  total 
amount  of  unsecured  extensions  of 
credit  by  a  Bank  to  all  affiliated 
counterparties  shall  not  exceed  the 
product  of  the  maximum  capital 
exposure  limit  provided  under  Table  4 
of  this  part  based  upon  the  highest 
credit  rating  of  the  affiliated 
counterparties,  as  determined  in 
accordance  with  paragraph  (a)(3)  of  this 
section,  multiplied  by  the  lesser  of: 

(1)  The  Bank's  total  capital;  or 

(2)  The  combined  Tier  1  capital,  or 
total  capital  (as  defined  by  each 
affiliated  counterparty's  principal 
regulator)  if  Tier  1  capital  is  not 
available,  of  all  of  the  affiliated 
counterparties. 

(c)  Reporting  requirements.  (1)  Total 
unsecured  extensions  of  credit.  Each 
Bank  shall  report  monthly  to  the 
Finance  Board  the  amount  of  the  Bank's 
total  unsecured  extensions  of  credit 
arising  from  on-  and  off-balance  sheet 
transactions  to  any  single  counterparty 
or  group  of  affiliated  counterparties  that 
exceeds  5  percent  of: 

(i)  The  Bank's  total  capital;  or 
(ii)  The  counterparty's,  or  affiliated 
counterparties'  combined,  Tier  1  capital, 
or  total  capital  (as  defined  by  each 
counterparty's  principal  regulator)  if 
Tier  1  capital  is  not  available.  < 

(2)  Total  secured  and  unsecured 
extensions  of  credit.  Each  Bank  shall 
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report  monthly  to  the  Finance  Board  the 
amount  of  the  Bank's  total  secured  and 
unsecxired  extensions  of  credit  arising 
from  on-  or  off-balance  sheet 
transactions  to  any  single  counterparty 
or  group  of  affiliated  counterparties  that 
exceeds  5  percent  of  the  Bank's  total 
assets. 

PART933— BANK  CAPITAL 
STRUCTURE  PLANS 

Sec. 

933.1  Submission  of  plan. 

933.2  Contents  of  plan. 

933.3  Implementation  of  plan. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426.  1440.  1443.  1446. 

§  933  1     Submission  of  Plan. 

(a)  In  general.  Within  270  days  after 
the  date  of  publication  of  the  final 
capital  rule,  the  board  of  directors  of 
each  Bank  shall  submit  to  the  Finance 
Board  a  capital  plan  that  would 
establish  a  new  capital  structure  for  the 
Bank  and  that  would  provide  sufficient 
capital  for  the  Bank  to  comply  with  its 
regulatory  total  capital  requirement  and 
regulatory  risk-based  capital 
requirement.  The  Finance  Board,  upon 
a  demonstration  of  good  cause,  may 
approve  a  reasonable  extension  of  the 
270-day  period  for  submission  of  the 
plan.  A  Bank  may  not  implement  its 
capital  plan,  or  any  amendment  to  the 
plan,  until  after  the  Finance  Board  has 
approved  the  plan  or  amendment,  and 
the  Finance  Board  shall  determine  the 
effective  date  for  each  capital  plan. 

(b)  Failure  to  submit  a  capita]  plan.  If 
a  Bank  fails  to  submit  a  capital  plan  to 
the  Finance  Board  within  the  270  day 
period,  including  any  approved 
extension,  the  Finance  Board  may 
establish  a  capital  plan  for  that  Bank, 
take  any  enforcement  action  against  the 
Bank,  its  directors,  or  its  executive 
officers  section  2B(a){5)  of  the  Act  (12 
U.S.C.  1422b(a)(5)),  or  merge  the  Bank 
in  accordance  with  section  26  of  the  Act 
(12  U.S.C.  1446)  into  another  Bank  that 
has  submitted  an  acceptable  capital 
plan 

§  933.2    Contents  of  Plan. 

The  capital  plan  for  each  Bank  shall 
include,  at  a  minimiun,  the  following 
provisions: 

(a)  Classes  of  capital  stock.  The 
capital  plan  shall: 

(1)  Indicate  each  class  or  subclass  of 
capital  stock  that  the  Bank  will  offer  to 
its  members; 

(2)  Indicate  the  terms,  rights,  and 
preferences  for  each  class  and  subclass 
of  capital  stock  to  be  issued  by  the  Bank; 

(3)  Provide  that  the  payment  for  Class 
B  stock  confers  on  the  member  an 
ownership  interest  in  the  retained 


earnings  and  paid-in  surplus  of  the 
Bank; 

(4)  Specify  the  manner  in  which  the 
members  of  the  Bank  are  to  elect 
directors,  specify  the  other  corporate 
matters,  if  any,  on  which  the  members 
of  the  Bank  may  vote,  describe  the 
voting  preferences,  if  any,  to  be  given  to 
any  particular  class  or  subclass  of 
capital  stock,  and  indicate  whether  any 
class  or  subclass  of  capital  stock  may  be 
voted  ciunulatively  and,  if  so,  the 
matters  on  which  such  cumulative 
voting  would  be  permitted;  and 

(5)  Establish  the  basis  on  which  the 
stated  dividends  on  the  Class  A  stock 
are  to  be  calculated,  and  provide 
whether  such  dividends  are  to  be 
cimiulative  or  non-cumulative. 

(b)  Capital  stock  issuance.  The  capital 
plan  shall: 

(1)  Describe  the  manner  in  which  the 
Bank  intends  to  solicit  its  members  for 
voluntary  purchases  of  its  capital  stock; 
and 

(2)  Specify  the  operating  total  capital 
ratio  and  the  operating  risk-based 
capital  ratio  at  which  the  Bank  intends 
to  operate,  which  shall  be  greater  than 
the  regulatory  total  capital  requirement 
and  regulatory  risk-based  capital 
requirement,  respectively. 

(c)  Membership  investment  or  fee 
structure.  The  capital  plan  shall: 

(1)  Require,  as  a  condition  of 
membership,  that  a  member  either 
maintain  a  specified  investment  in  the 
Class  A  stock  of  the  Bank  or  pay  to  the 
Bank  an  annual  membership  fee,  and 
describe  the  method  used  by  the  Bank 
to  calculate  such  investment  or  fee; 

(2)  Allow  each  member  that  is 
required  to  invest  in  the  capital  stock  of 
the  Bank  the  option  of  investing  in  Class 
B  stock,  if  authorized  by  the  Bank, 
rather  than  in  the  Class  A  stock,  in  some 
lesser  amount  as  determined  by  the 
Bank,  subject  to  §  931.7  of  this 
subchapter; 

(3)  Require  the  board  of  directors  of 
the  Bank  to  review  and  adjust  the 
membership  investment  periodically  to 
ensure  that  the  Bank  complies  with  the 
regulatory  total  capital  requirement  and 
the  regulatory  risk-based  capital 
requirement; 

(4)  Require  members  to  comply 
promptly  with  any  adjusted 
membership  investment;  and 

(5)  Specify  a  fee,  if  any,  on  a  member 
that  cancels  a  notice  of  withdrawal  or  a 
notice  of  redemption  and  describe  the 
method  used  by  the  Bank  to  calculate 
such  fees. 

(d)  Transfer  of  Bank  stock.  The  capital 
plan  shall: 

(1)  Establish  the  criteria  for  the 
issuance,  redemption,  retirement,  or 
purchase  of  Bank  stock  by  the  Bank,  and 


for  the  transfer  of  Bank  stock  between 
members  of  the  Bank; 

(2)  Provide  that  the  stock  of  the  Bank 
may  only  be  issued  to  or  held  by  the 
members  of  the  Bank,  and  that  no 
entities  other  than  the  Bank  or  its 
members  may  trade  the  stock  of  the 
Bank;  and 

(3)  Specify  the  maximum  percentage 
of  a  class  or  subclass  of  stock  a  Bank 
may  transfer  to  a  member,  or  group  of 
affiliated  members,  not  to  exceed  40 
percent  of  any  class  or  subclass  of  stock. 

(e)  Termination  of  membership.  The 
capital  plan  shall  address  the  manner  in 
which  the  Bank  will  provide  for  the 
disposition  of  its  capital  stock  that  is 
held  bv  institutions  that  terminate  their 
membership,  and  the  manner  in  which 
the  Bank  will  liquidate  claims  against 
its  members,  including  claims  resulting 
from  prepayment  of  advances  prior  to 
their  stated  maturity. 

(f)  Independent  review  of  plan.  The 
capital  plan  shall  include  the  report 
from  an  independent  certified  public 
accountant  regarding  the  extent  to 
which  the  implementation  of  the  plan 
would  affect  the  redeemable  stock 
issued  by  the  Bank  and  the  report  from 
an  NRSRG  regarding  the  extent  to  which 
the  implementation  of  the  plan  would 
affect  the  credit  rating  oi  the  Bank 

(g)  Implementation  The  capital  plan 
shall  demonstrate  that  the  Bank  has 
made  a  good  faith  determination  that 
the  Bank  will  be  able  to  implement  the 
plan  as  submitted  and  that  the  Bank  will 
be  in  compliance  with  its  regulatory 
total  capital  requirement  and  its 
regulatory  risk-based  capital 
requirement  after  the  plan  is 
implemented. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 

control  number  3069- with  an 

expiration  date  of .) 

§933.3     Implementation  of  Plan. 

(a)  In  general.  Each  Bank's  capital 
plan  shall: 

(1)  Provide  for  the  maimer  in  which 
the  Bank  shall  issue  Class  A  or  Class  B 
stock  (or  any  subclass  of  either),  which 
may  be  through  an  exchange  for  its 
existing  stock,  a  conversion  of  its 
existing  stock,  or  any  other  fair  and 
equitable  method  of  distribution  to 
eligible  purchasers; 

(2)  Provide  what  shall  happen  to  the 
existing  Bank  stock  owned  by  a  member 
that  does  not  affirmatively  elect  to 
convert  or  exchange  its  existing  Bank 
stock  into  either  Class  A  or  Class  B 
stock,  or  some  combination  thereof:  and 

(3)  Include  a  transition  provision  that 
specifies  the  date  on  which  the  plan  is 
to  take  effect,  and  that  specifies  the  date, 
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not  to  exceed  three  years  from  the 
effective  date  of  the  plan,  on  which  the 
Bank  shall  be  in  full  compliance  with  its 
regulatory  total  capital  requirement  and 
regulatory  risk-based  capital 
requirement. 

(b)  Member  transition.  The  capital 
plan  for  each  Bank  may  include  a 
provision  allowing  any  institution  that 
was  a  member  of  the  Bank  on  November 
12,  1999,  a  period  of  up  to  three  years 
from  the  effective  date  of  the  plan  in 
which  to  comply  with  the  membership 
investment  requirements  of  the  capital 
plan 

PART  956— FEDERAL  HOME  LOAN 
BANK  INVESTMENTS 

15.  The  authority  citation  for  part  956 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1431,  1436, 

16.  Add  a  new  §  956.6,  to  read  as 
follows: 

§956.4     Use  of  hedging  instruments. 

id<  Appucahnit}  c'  nAAP  Derivative 
instruments  that  do  not  qualify  as 
hedging  instruments  pursuant  to  GAAP 
may  be  used  only  if  a  non-speculative 
use  is  documented  by  the  Bank. 

(b)  Documentation  requirements.  (1) 
Transactions  with  a  single  counterparty 
shall  be  governed  by  a  single  master 
agreement  when  practicable. 


(2)  A  Bank's  agreement  with  the 
counterparty  for  over-the-counter 
derivative  contracts  shall  include: 

(i)  A  requirement  that  market  value 
determinations  and  subsequent 
adjustments  of  collateral  be  made  at 
least  on  a  monthly  basis; 

(ii)  A  statement  that  failure  of  a 
coimterparty  to  meet  a  collateral  call 
will  result  in  an  early  termination  event; 

(iii)  A  description  of  early  termination 
pricing  and  methodology,  with  the 
methodology  reflecting  a  reasonable 
estimate  of  the  market  value  of  the  over- 
the-counter  derivative  contract  at 
termination  (Standard  International 
Swaps  and  Derivatives  Association,  Inc. 
language  relative  to  early  termination 
pricing  and  methodology  may  be  used 
to  satisfy  this  requirement);  and 

(iv)  A  requirement  that  the  Bank's 
consent  be  obtained  prior  to  the  transfer 
of  an  agreement  or  contract  by  a 
counterparty. 

17.  In  subchapter  G,  add  a  new  part 
960  to  read  as  follows: 

PART  960— OFF-BALANCE  SHEET 
ITEMS 

Sec. 

960.1  Definitions. 

960.2  Authorized  off-balance  sheet  items. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1429.  1430,  1430b,  1431. 
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efinitions. 

As  used  in  this  part: 

Derivative  contracts  has  the  meaning 
set  forth  in  §  930.1  of  this  chapter. 

Repurchase  agreement  has  the 
meaning  set  forth  in  §  930.1  of  this 
chapter. 

§  960.2    Authorized  off-balance  sheet 
items. 

(a)  Authorization.  A  Bank  may  enter 
into  the  following  types  of  off-balance 
sheet  transactions: 

(1)  Standby  letters  of  credit,  pursuant 
to  the  requirements  of  12  CFR  part  961; 

(2)  Derivative  contracts; 

(3)  Forward  asset  purchases  and  sales; 
and 

(4)  Commitments  to  make  advances  or 
other  loans. 

(b)  Speculative  use  prohibited. 
Derivative  instrmnents  that  do  not    • 
qualify  as  hedging  instruments  pursuant 
to  GAAP  may  be  used  only  if  a  non- 
speculative  use  is  documented  by  the 
Bank. 

Dated:  May  22,  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 

[FR  Doc.  00-17153  Filed  7-12-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlite  Service 

50CFR  Part  17 
RIN  1018-AF20 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Reclassify 
and  Remove  the  Gray  Wolt  From  the 
List  of  Endangered  and  Threatened 
Wildlrfe  in  Portions  of  the 
Conterminous  United  States,  Proposal 
To  Establish  Three  Special 
Regulations  for  Threatened  Gray 
Wolves 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
5erviL«  (Service  or  we)  proposes  to 
change  the  classification  of  the  gray 
wolf  [Canis  lupus)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Increases  in  gray  wolf 
numbers,  expansion  of  the  species' 
occupied  range,  and  progress  toward 
achieving  the  reclassification  and 
delisting  criteria  of  several  approved 
gray  wolf  recovery  plans  show  that  the 
species"  current  classification  is  no 
longer  appropriate  throughout  most  of 
its  range.  This  proposal,  if  finalized, 
will  establish  four  distinct  population 
segments  (DPSs)  for  the  gray  wolf  in  the 
United  States  and  Mexico.  Gray  wolves 
in  the  Western  Great  Lakes  DPS,  the 
Western  DPS.  and  the  Northeastern  DPS 
will  be  reclassified  from  endangered  to 
threatened,  except  where  already 
classified  as  an  experimental  population 
or  as  threatened.  Gray  wolves  in  the 
Southwestern  (Mexican)  DPS  will  retain 
their  endangered  status.  All  three 
existing  gray  wolf  experimental 
population  designations  will  be  retained 
and  are  not  affected  by  this  proposal. 
Gray  wolves  will  be  removed  from  the 
protections  of  the  Act  in  all  other  areas 
of  the  48  conterminous  states.  We  are 
proposing  a  new  special  regulation 
under  section  4(d)  of  the  Act  for  the 
threatened  Western  DPS  to  increase  our 
ability  to  respond  to  wolf-human 
conflicts  outside  the  two  experimental 
population  areas  in  the  northern  United 
States  Rockies.  We  are  proposing  a 
second  special  regulation  under  section 
4(d)  that  would  apply  to  the 
Northeastern  DPS  to  reduce  wolf-human 
conflicts  and  land-use  restrictions.  A 
third  section  4(d)  special  regulation 
would  expand  the  current  Minnesota 
wolf  depredation  program  into 
Wisconsin,  Michigan,  North  Dakota,  and 
South  Dakota.  The  classification,  under 
the  Act.  of  captive  gray  wolves  would  be 


determined  by  the  location  from  which 
they,  or  their  ancestors,  were  removed 
firom  the  wild.  We  would  revise  our 
existing  recovery  plans,  as  appropriate 
to  accommodate  changes  necessitated 
by  this  proposal,  if  finalized.  This 
proposal  does  not  affect  the  protection 
ourently  afforded  by  the  Act  to  the  red 
wolf  (C.  rufus),  a  separate  species  that 
is  listed  as  endangered  in  the 
southeastern  United  States. 


DATES:  We  must  receive  comments  firom 
interested  parties  by  November  13,  2000 
so  they  cem  be  considered  in  our  final 
decision.  Requests  for  formal  public 
hearings  must  be  received  by  August  28, 
2000.  We  will  hold  informal  public 
informational  meetings  at  numerous 
locations  across  the  country  during  the 
comment  period.  The  locations  and 
dates  of  the  informational  meetings  will 
be  widely  publicized  in  advance  in  the 
press;  the  locations  and  dates  can  also 
be  obtained  by  using  the  phone, 
facsimile,  electronic  mail,  and  World 
Wide  Web  contact  information  given 
below. 

ADDRESSES:  Send  all  comments  and 
other  materials  concerning  this  notice  to 
Content  Analysis  Enterprise  Team,  Wolf 
Comments,  200  East  Broadway,  PO  Box 
7669,  Room  301,  Missoula,  Montana 
59807.  Comments  only  (no  questions  or 
requests  for  information)  may  be 
submitted  by  electronic  mail  to 
GRAYWOLFCOMMENTS@FWS.GOV  or 
by  facsimile  to  406-329-3021;  the 
subject  line  must  say  wolf  comments. 
Questions  or  requests  for  additional 
information  should  follow  the 
instructions  in  the  following  section. 

We  will  make  the  comments  and 
materials  we  receive  available  for  public 
inspection,  by  appointment,  during 
normed  business  hours  at  Regional 
Offices  and  the  Washington  Office  of  the 
U.S.  Fish  Wildlife  Service  following  the 
close  of  the  comment  period.  Use  the 
contact  information  in  the  next 
paragraph  to  obtain  the  addresses  of 
those  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  all  questions  or  requests  for 
additional  information  to  the  Fish  and 
Wildlife  Service  using  the  Gray  Wolf 
Phone  Line — 612-713-7337,  facsimile— 
612-713-5292,  the  general  gray  wolf 
electronic  mail  address — 
GRAYW0LFMAIL@FWS.GOV.  or  write 
to:  GRAY  WOLF  QUESTIONS,  Fish  and 
Wildlife  Service,  Federal  Building,  1 
Federal  Drive,  Ft.  Snelling,  MN  55111- 
4056.  Additional  information  is  also 
available  on  our  World  Wide  Web  site 
at  http://midwest.fws.gov/wolf. 

SUPPLEMENTARY  INFORMATION: 


Background 

Purpose  and  Definitions  of  the  Act 

The  purpose  of  the  Act  is  to  identify 
species  that  meet  the  Act's  definitions  of 
endangered  and  threatened  species,  to 
add  those  species  to  the  Federal  lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  (50  CFR  17.11  and  17.12, 
respectively),  and  to  implement 
conservation  measures  to  improve  their 
status  to  the  point  at  which  they  no 
longer  need  the  protections  of  the  Act. 
When  protection  is  no  longer  needed, 
we  take  steps  to  remove  (delist)  the 
species  from  the  Federal  lists.  If  a 
species  is  listed  as  endangered,  we  may 
reclassify  it  to  threatened  status  as  an 
intermediate  step  before  eventual 
delisting;  however,  reclassification  to 
threatened  status  is  not  required  in 
order  to  delist. 

Section  3  of  the  Act  provides  the 
following  definitions  that  are  relevant  to 
this  proposal: 

Endangered  species — any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range; 

Threatened  species — any  species 
which  IS  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range;  and 

Species — includes  anv  subspecies  of 
fish  or  wildlife  or  plants,  and  any 
distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature.  (See 
additional  discussion  in  Distinct 
Population  Segments  under  Our 
Vertebrate  Population  Policy,  below.) 

Organization  and  Contents  of  This 
Proposed  Rule 

This  proposal  begins  with  a 
discussion  of  the  biology  of  the  gray 
wolf,  followed  by  a  description  of 
related  issues  that  we  considered  during 
the  development  of  this  proposal.  These 
issues  include  gray  wolf  taxonomy, 
experimental  population  designations, 
our  Vertebrate  Population  Policy,  and 
wolf-dog  hybrids.  We  describe  previous 
Federal  actions  taken  for  the  gray  wolf, 
including  the  development  of  recovery 
plans,  and  recovery  progress  in  various 
parts  of  the  country. 

A  detailed  discussion  is  presented  for 
the  five  listing  factors  as  required  by  the 
Act.  These  factors  are  (1)  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range:  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
piu-poses:  (3)  disease  or  predation;  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
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existence.  We  analyze  these  factors  for 
the  proposed  reclassification  of  certain 
populations  in  response  to  the  current 
status  of  the  species,  which 
encompasses  present  and  future  threats 
and  conservation  efforts.  We  designate 
Distinct  Population  Segments  (DPSs) 
and  we  also  discuss  wolves  in  captivity 
and  their  role  in  wolf  recovery. 

We  identify  alternative  actions  that 
we  considered  but  did  not  propose  and 
explain  the  reasons  for  selecting  the 
proposed  actions.  Separate  sections  will 
explain  the  three  special  regulations 
that  are  proposed  and  how  these  special 
regulations  will  promote  the 
conservation  of  the  gray  wolf  in 
different  parts  of  the  country.  We  also 
explain  the  conservation  measures  that 
would  be  provided  to  the  species  if  this 
proposal  is  finalized. 

We  request  comments  and  additional 
information  on  these  proposed  changes. 
The  text  of  the  regulatory  changes  that 
we  are  proposing  for  the  gray  wolf  are 
found  at  the  end  of  this  rule. 

Biology  and  Ecology  of  Gray  Wolves 

Gray  wolves  are  the  largest  wild 
members  of  the  Canidae,  or  dog  family, 
with  adults  ranging  from  18  to  80 
kilograms  (kg)  (40  to  175  pounds  (lb)) 
depending  upon  sex  and  subspecies 
(Mech  1974).  The  average  weight  of 
male  wolves  in  Wisconsin  is  35 
kilograms  [77  lb)  and  ranges  from  26  to 
46  kg  (57  to  102  lb),  while  females 
average  28  kg  (62  lb)  and  range  from  21 
to  34  kg  (46  to  75  lb)  (Wisconsin 
Department  of  Natural  Resources  (WI 
DNR)  1999a).  In  the  northern  U.S.  Rocky 
Mountains,  adult  male  gray  wolves 
average  just  over  45  kg  (100  lb),  while 
the  femeiles  weigh  slightly  less.  The  fur 
color  is  frequently  grizzled  gray,  but  it 
can  vary  from  pure  white  to  coal  black. 
Wolves  tend  to  resemble  coyotes  (Canis 
latrans)  or  domestic  German  shepherd 
or  husky  dogs  (C  domesticus)  but  can 
be  distinguished  from  them  by  their 
longer  legs,  larger  feet,  wider  head  and 
snout,  and  straight  tail. 

Wolves  are  predators  of  large  animals. 
Wild  prey  species  in  North  America 
include  white-tailed  deer  {Odocoileus 
virginianus)  and  mule  deer  (O. 
hemionus),  moose  (Alces  alces),  elk 
[Cervus  canadensis),  woodland  caribou 
[Rangifer  caribou)  and  barren  ground 
caribou  (/?.  arcticus).  bison  {Bison 
bison),  muskox  (Ovibos  moscbatus), 
bighorn  sheep  (Ovis  canadensis)  and 
Dall  sheep  (O.  dalli),  mountain  goat 
[Oreamnos  americanus),  beaver  (Castor 
canadensis),  and  snowshoe  hare  (Lepus 
americanus),  with  small  mammals, 
birds  and  large  invertebrates  sometimes 
being  taken  (Mech  1974,  Stebler  1944, 
WI  DNR  1999a).  Domestic  animals 


verified  as  being  taken  by  wolves  in 
Minnesota  during  the  last  20  years 
include  horses,  cattle,  sheep,  goats,  pigs, 
geese,  ducks,  turkeys,  chickens,  dogs, 
and  cats  (Paul  1999).  Since  1987,  wolves 
in  the  northern  Rocky  Mountains  of 
Montana,  Idaho,  and  Wyoming  have 
killed  a  horse,  cattle,  sheep,  and  dogs. 

Wolves  are  social  animals,  normally 
living  in  packs  of  2  to  10  members. 
Packs  are  primarily  family  groups 
consisting  of  a  breeding  pair,  their  pups 
from  the  current  year,  offspring  from  the 
previous  year,  and  occasionally  an 
imrelated  wolf.  Packs  occupy,  and 
defend  from  other  packs  and  individual 
wolves,  a  territory  of  50  to  550  square 
kilometers  (sq  km)  (20  to  214  square 
miles  (sq  mi)).  In  the  northern  U.S. 
Rocky  Mountains  territories  tend  to  be 
larger,  typically  from  520  to  1040  sq  km 
(200  to  400  sq  mi).  Normally,  only  the 
top-ranking  male  and  female  in  each 
pack  breed  and  produce  pups.  Litters 
are  born  from  early  April  into  May;  they 
can  range  from  1  to  11  pups,  but 
generally  contain  4  to  6  pups  (Michigan 
Department  of  Natural  Resources  (MI 
DNR)  1997,  U.S.  Fish  and  Wildlife 
Service  1992a).  Yearling  wolves 
frequently  disperse  from  their  natal 
packs,  although  some  remain  with  their 
pack.  Dispersers  may  become  nomadic 
and  cover  large  areas  as  lone  animals,  or 
they  may  locate  suitable  imoccupied 
habitat  and  a  member  of  the  opposite 
sex  and  begin  their  own  territorial  pack. 
Dispersal  movements  of  over  800  km 
(500  mi)  have  been  docimiented  (Fritts 
1983). 

The  gray  wolf  historically  occurred 
across  most  of  North  America,  Europe, 
and  Asia.  In  North  America,  gray  wolves 
formerly  occurred  from  the  northern 
reaches  of  Alaska,  Canada,  and 
Greenland  to  the  central  mountains  and 
the  high  interior  plateau  of  southern 
Mexico.  The  only  areas  of  the 
contiguous  United  States  that 
apparendy  lacked  gray  wolves  since  the 
last  glacial  events  are  much  of  California 
and  the  Gulf  and  Atlantic  coastal  plain 
south  of  Virginia.  In  addition,  wolves 
were  generally  absent  from  the 
extremely  arid  deserts  and  the 
mountaintops  of  the  western  United 
States  (Goldman  1944,  Hall  1959,  Mech 
1974). 

The  influx  of  European  settlers  and 
thefr  cultures  into  North  America 
brought  superstitions  and  fears  of 
wolves.  Their  attitudes,  coupled  with 
perceived  and  real  conflicts  between 
wolves  and  human  activities  along  the 
frontier,  led  to  widespread  persecution 
of  wolves.  Poisons,  trapping,  and 
shooting — spurred  by  Federal,  State, 
and  local  government  bounties — 
resulted  in  extirpation  of  this  once 


widespread  species  from  more  than  95 
percent  of  its  range  in  the  48 
conterminous  States.  At  the  time  of  the 
passage  of  the  Act,  likely  only  several 
hundred  wolves  occurred  in 
northeastern  Minnesota  and  on  Isle 
Royale,  Michigan,  and  possibly  a  few 
scattered  wolves  in  the  Upper  Peninsula 
of  Michigan,  Montana,  and  the 
American  Southwest. 

Researchers  have  learned  a  great  deal 
about  gray  wolf  biolog>',  especially 
regarding  the  species'  adaptability  and 
its  use  of  non-wilderness  habitats. 
Public  appreciation  of  the  role  of 
predators  in  our  ecosystems  has 
increased,  and  the  recovery  of  the 
species  is  now  generally  supported  by 
the  public.  Most  importandy,  within  the 
last  decade  the  prospects  for  gray  wolf 
recovery  in  several  areas  of  their  former 
historical  United  States  range  have 
greatly  increased.  In  the  western  Great 
Lakes  area,  wolves  have  dramatically 
increased  their  numbers  and  occupied 
range.  In  addition,  gray  wolf 
reintroduction  programs  in  the  northern 
U.S.  Rocky  Mountains  have  shown  great 
success. 

The  gray  wolf  [Canis  lupus)  is  one  of 
two  North  American  wolf  species 
currently  protected  by  the  Act.  The 
other  is  the  red  wolf  (C  rufus),  a 
separate  species  that  is  listed  as 
endangered  throughout  its  range  in  the 
southeastern  United  States  and 
extending  west  into  central  Texas.  The 
red  wolf  is  the  subject  of  a  sepeu-ate 
recovery  program.  This  proposal  does 
not  pertain  to  the  current  or  future 
listing  status  or  protection  of  the  red 
wolf. 

Summary  of  Related  Issues  Considered 

Taxonomy  of  Gray  Wolves  in  the 
Eastern  United  States 

Both  the  1978  and  1992  versions  of 
the  Recovery  Plan  for  the  Eastern 
Timber  Wolf  were  developed  to  recover 
the  gray  wolf  subspecies  Canis  lupus 
lycaon,  conmionly  known  as  the  eastern 
timber  wolf,  that  was  believed  to  be  the 
gray  wolf  subspecies  historically 
occurring  throughout  the  northeastern 
quarter  of  the  United  States  east  of  the 
Great  Plains  (Goldman  1944,  Hall  and 
Kelson  1959,  Mech  1974).  Since  the    ' 
publication  of  those  recovery  plans, 
various  studies  have  been  conducted  on 
the  subspecific  taxonomy  of  the  gray 
wolf  with  conflicting  results  (Nowak 
1995,  Wayne  ef  a/.  1995). 

We  recognize  that  gray  wolf  taxonomy 
at  the  subspecies  level  is  subject  to 
conflicting  opinions  and  continuing 
modification.  For  this  reason,  we  will 
not  base  our  gray  wolf  recovery  efforts 
on  any  particular  portrayal  of  gray  wolf 
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subspeciation.  Instead,  we  have 
identified  geographic  areas  where  wolf 
recovery  is  occurring  or  is  feasible,  and 
we  will  focus  recovery  efforts  on  those 
geographic  entities,  regardless  of  the 
subspecific  affiliation  of  current  or 
historical  gray  wolves  in  those  areas.  We 
recognize  the  benefits  to  the  species  of 
focusing  recovery  efforts  across  a  large 
expanse  of  the  species'  range  in  order  to 
recover  and  retain  as  much  of  the 
remaining  genetic  variation  as  is 
feasible.  This  approach  will  promote  the 
recovery  of  the  gray  wolf  throughout 
representative  areas  of  their  historical 
range  in  the  conterminous  48  States. 

Distinct  Population  Segments  Under 
Our  Vertebrate  Population  Policy 

The  Act's  definition  of  the  term 
"species"  includes  "any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  matiue."  On  February 
7.  1996,  we,  in  conjunction  with  the 
National  Marine  Fisheries  Service, 
adopted  a  policy  governing  the 
recognition  of  distinct  population 
segments  (DPSs)  for  purposes  of  listing, 
reclassifying,  and  delisting  vertebrate 
species  under  the  Act  (61  FR  4722).  This 
policy,  sometimes  referred  to  as  the 
"Vertebrate  Population  Policy"  guides 
the  Services  in  recognizing  DPSs  that 
satisfy  the  definition  of  species  under 
the  Act.  To  be  recognized  as  a  DPS,  a 
group  of  vertebrate  animals  must  satisfy 
tests  of  discreteness  and  significance,  as 
well  as  qualify  for  the  status  (that  is, 
threatened  or  endangered)  assigned  to  it. 

To  be  considered  discrete,  a  group  of 
vertebrate  animals  must  be  delimited  by 
physical,  physiological,  ecological,  or 
behavioral  barriers  or  by  an 
international  governmental  boundary 
that  coincides  with  differences  in 
control  of  exploitation,  management  of 
habitat,  conservation  status,  or 
regulatory  mechanisms.  A  population 
does  not  have  to  be  completely  isolated 
from  other  populations  of  the  parent 
taxon  in  order  to  be  considered  discrete. 

The  significance  of  a  potential  DPS  is 
assessed  in  light  of  its  importance  to  the 
taxon  to  which  it  belongs.  Evidence  of 
significance  includes,  but  is  not  limited 
to,  the  use  of  an  unusual  or  unique 
ecological  setting;  a  marked  difference 
in  genetic  characteristics;  or  the 
occupancy  of  an  area  that,  if  devoid  of 
the  species,  would  result  in  a  significant 
gap  in  the  ranee  of  the  taxon. 

If  a  group  or  vertebrate  animals  is 
determined  to  be  both  discrete  and 
significant,  its  status  can  then  be  judged 
as  would  that  of  any  species;  that  is,  if 
it  satisfies  the  Act's  definition  of 
"endangered"  or  "threatened",  it  can  be 
accorded  the  appropriate  protective 


legal  status  under  the  Act  as  a  DPS. 
Although  the  policy  does  not  allow 
State  or  other  intra-national 
governmental  boundaries  to  be  used  in 
determining  the  discreteness  of  a 
potential  DPS,  a  State  boxuidary  may  be 
used  as  a  boundary  of  convenience 
when  it  incidentally  separates  two  DPSs 
that  are  judged  to  be  discrete  on  other 
grounds. 

Refer  to  Designation  of  Distinct 
Population  Segments,  below,  for  further 
discussion  and  analysis  of  how  our 
Vertebrate  Population  Policy  applies  in 
this  proposed  rule. 

Currently  Designated  Nonessential 
Experimental  Populations  of  Gray 
Wolves 

Section  10{j)  of  the  Act  gives  the 
Secretary  of  the  Interior  the  authority  to 
designate  populations  of  listed  species 
that  are  reintroduced  outside  their 
current  range,  but  within  their  probable 
historical  range,  as  "experimental 
populations"  for  the  piuposes  of 
promoting  the  recovery  of  those  species 
by  establishing  additional  wild 
populations.  Such  a  designation 
increases  oiu  flexibility  in  managing 
reintroduced  populations,  because 
experimental  populations  are  treated  as 
threatened  species  under  the  Act. 
Threatened  status,  in  comparison  to 
endangered  status,  allows  somewhat 
more  liberal  issuance  of  take  permits  for 
conservation  and  educational  piuposes, 
imposes  fewer  permit  requirements  on 
recovery  activities  by  cooperating 
States,  and  allows  the  promulgation  of 
special  regulations  to  further  promote 
the  conservation  of  the  species. 

Fiuthermore,  the  Secretary  is 
authorized  to  designate  experimental 
populations  as  "nonessential"  if  they 
are  determined  to  be  not  essential  to  the 
continued  existence  of  the  species.  For 
the  purposes  of  section  7(a)(2)  of  the  Act 
(Interagency  Cooperation),  nonessential 
experimental  populations,  except  where 
they  occur  within  areas  of  the  National 
Wildlife  Refuge  System  or  the  National 
Park  System,  are  treated  as  species 
proposed  to  be  listed  as  threatened  or 
endangered  species,  rather  than  as  listed 
species.  Proposed  species  lack  the 
protection  of  the  Act,  although  we 
encoiu-age  the  inclusion  of  protective 
measures  when  Federal  agencies 
conference  with  us  pursuant  to  section 
7(a)(4)  of  the  Act  or  consult  with  us 
pursuant  to  section  7(a)(2),  or  private 
individuals  apply  for  a  10(a)(1)(B) 
permit. 

The  Secretary  has  designated  three 
nonessential  experimental  population 
areas  for  the  gray  wolf,  and  wolves  have 
subsequently  been  reintroduced  into 
these  areas,  establishing  three 


nonessential  experimental  populations. 
These  nonessential  experimental 
population  areas  are  the  Yellowstone 
Experimental  Population  Area,  the 
Central  Idaho  Experimental  Population 
Area,  and  the  Mexican  Wolf 
Experimental  Population  Area. 

The  Yellowstone  Experimental 
Population  Area  consists  of  that  portion 
of  Idaho  east  of  Interstate  Highway  15; 
that  portion  of  Montana  that  is  east  of 
Interstate  Highway  15  and  south  of  the 
Missouri  River  from  Great  Falls, 
Montana,  to  the  eastern  Montana  border: 
and  all  of  Wyoming  (59  FR  60252; 
November  22,  1994). 

The  Central  Idaho  Experimental 
Population  Area  consists  of  that  portion 
of  Idaho  that  is  south  of  Interstate 
Highway  90  and  west  of  Interstate  15; 
and  that  portion  of  Montana  south  of 
Interstate  90.  west  of  Interstate  15,  and 
south  of  Highway  12  west  of  Missoula 
(59  FR  60266;  November  22,  1994). 

The  special  regulations  for  these  two 
experimental  populations  allow  flexible 
management  of  wolves,  including 
authorization  for  private  citizens  to  take 
wolves  in  the  act  of  attacking  livestock 
on  private  land.  These  rules  also 
provide  a  permit  process  that  similarly 
allows  the  taking,  under  certain 
circumstances,  of  wolves  in  the  act  of 
attacking  livestock  grazing  on  public 
land.  In  addition,  they  allow 
opportunistic  noninjurious  harassment 
of  wolves  by  livestock  raisers  on  private 
and  public  grazing  lands,  and 
designated  government  employees  may 
perform  lethal  and  non-lethal  control 
efforts  to  remove  problem  wolves  under 
specified  circumstances. 

A  December  12,  1997.  ruling  by  the 
United  States  District  Court  for 
Wyoming  declared  these  nonessential 
experimental  population  rules  to  be  in 
violation  of  the  Act  because  they  reduce 
the  protection  for  any  naturally 
occurring  (that  is,  non-reintroduced) 
wolves  that  may  disperse  into  those 
areas  from  northwestern  Montana  or 
Canada.  The  District  Court  declared  the 
nonessential  experimental  designation 
to  be  unlawful  and  ordered  that  the 
reintroduced  wolves  be  removed. 
However,  the  Court  stayed  the  order 
pending  an  appeal.  The  United  States 
appealed  the  District  Court's  ruling,  and 
on  lanuary  13.  2000.  the  Tenth  Circuit 
Court  of  Appeals  upheld  the  wolf 
reintroduction  rule.  Consequently, 
wolves  in  central  Idaho  and  the  Greater 
Yellowstone  area  are  protected  and 
managed  as  nonessential  experimental 
populations. 

On  Ianuar\'  12.  1998,  we  established 
a  similar  third  nonessential 
experimental  population  area  to 
reintroduce  the  Mexican  gray  wolf  into 
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its  historical  habitat  in  the  southwestern 
States.  The  Mexican  Gray  Wolf 
Nonessential  Experimental  Population 
Area  consists  of  that  portion  of  Arizona 
lying  south  of  Interstate  Highway  40  and 
north  of  Interstate  Highway  10;  that 
portion  of  New  Mexico  lying  south  of 
Interstate  Highway  40  and  north  of 
Interstate  Highway  10  in  the  west  and 
north  of  the  Texas-New  Mexico  border 
in  the  east;  and  that  part  of  Texas  lying 
north  of  U.S.  Highway  62/180  (63  FR 
1752). 
1 1        This  proposed  rule  will  not  affect  any 
of  the  existing  three  nonessential 
experimental  populations  for  gray 
wolves  in  Wyoming  and  portions  of 
Idaho,  Montana,  Arizona,  New  Mexico, 
and  Texas,  nor  will  it  affect  the  existing 
special  regulations  that  apply  to  those 
three  nonessential  experimental 
populations. 

Distinct  Population  Segments  and 
Experimental  Populations 

The  Act  does  not  provide  a  definition 
for  the  term  "population."  However,  the 
Act  uses  the  term  "population"  in  two 
different  concepts —  distinct  population 
segments  and  experimental  populations. 
These  two  concepts  were  added  to  the 
original  Act  at  different  times  and  are 
used  in  different  contexts.  The  term 
"distinct  population  segment"  is  part  of 
the  statutor>-  definition  of  a  "species" 
and  is  significant  for  listing,  delisting, 
and  reclassification  purposes,  under 
section  4  of  the  Act.  Our  Vertebrate 
Population  Policy  (61  FR  4722;  February 
7,  1996)  defines  a  DPS  as  one  or  more 
groups  of  members  of  a  species  or 
subspecies  within  a  portion  of  that 
species'  or  subspecies'  geographic 
distribution  that  meets  established 
criteria  regarding  discreteness, 
significance,  and  conservation  status. 
Congress  included  the  DPS  concept  in 
the  Act,  recognizing  that  a  listing, 
reclassification,  or  delisting  action  may, 
in  some  circumstances,  be  more 
appropriately  applied  over  something 
less  than  the  entire  area  in  which  a 
species  or  subspecies  is  found  in  order 
to  protect  and  recover  organisms  in  a 
more  timely  and  cost-effective  manner. 

In  contrast.  Congress  added  the 
experimental  population  concept  to  give 
the  Secretary  another  tool  to  aid  in  the 
conser\'ation  of  species,  subspecies,  or 
DPSs  that  have  already  been  listed 
under  the  Act.  The  Act  authorizes  the 
Secretary  to  establish  an  experimental 
population  if  he  determines  that  a 
release  under  such  a  designation  will 
further  the  conservation  of  a  listed 
species.  Under  the  Act's  definition  of 
"species,"  an  experimental  population 
can  be  introduced  to  aid  in  the  recovery 
of  whatever  biological  unit  is  the  subject 


of  the  listing,  that  is,  a  species, 
subspecies,  or  DPS.  The  term 
"population"  as  used  in  the 
experimental  population  program  is 
necessarily  a  flexible  concept, 
depending  upon  the  organism  involved 
and  its  biological  requirements  for 
successfully  breeding,  reproducing,  and 
establishing  itself  in  the  reintroduction 
area. 

For  purposes  of  gray  wolf 
reintroduction  by  means  of 
experimental  populations  in  central 
Idaho  and  Yellowstone  National  Park, 
we  needed  to  examine  the  biological 
characteristics  of  the  species  to 
determine  if  the  reintroduced  wolves 
would  be  geographically  separate  from 
other  gray  wolf  populations.  We  defined 
a  wolf  population  to  be  two  breeding 
pairs,  each  successfully  raising  two  or 
more  yoimg  for  two  consecutive  years  in 
a  recovery  area  (U.S.  Fish  and  Wildlife 
Service  1994a).  This  wolf  population 
definition  was  used  to  evaluate  all 
wolves  in  the  northern  U.S.  Rocky 
Mountains  to  determine  if,  and  where, 
gray  wolf  populations  might  exist.  Gray 
wolves  in  northwestern  Montana 
qualified  as  a  wolf  population  under 
this  definition;  that  existing  wolf 
population  was  further  examined  to 
determine  if  it  was  geographically 
separated  from  the  potential 
experimental  population  areas.  We 
determined  that  the  northwestern 
Montana  wolf  population  was 
geographically  separate,  so  we 
designated  the  two  experimental 
population  areas  and  began  gray  wolf 
reintroductions  to  establish  the  two 
experimental  populations. 

Refer  to  Designation  of  Distinct 
Population  Segments,  below,  for  further 
discussion  and  analysis  of  how  our 
Vertebrate  Population  Policy  has  been 
applied  in  this  proposed  rule. 

Gray  Wolf -Dog  Hybrids 

The  many  gray  wolf-dog  hybrids  in 
North  America  have  no  value  to  gray 
wolf  recovery  programs,  and  are  not 
provided  the  protections  of  the  Act. 
Wolf-dog  hybrids,  when  they  escape 
from  captivity  or  are  intentionally 
released  into  the  wild,  can  interfere 
with  gray  wolf  recovery  programs  in 
several  ways.  They  are  familiar  with 
humans,  so  they  commonly  are  attracted 
to  the  vicinity  of  farms  and  residences, 
leading  to  imwarranted  fears  that  they 
are  wild  wolves  hunting  in  pastures  and 
yards.  They  generally  have  poor  hunting 
skills:  thus,  they  may  resort  to  preying 
on  domestic  animals,  while  the  blame 
for  their  depredations  is  commonly  and 
mistakenly  placed  on  wild  wolves. 
These  behaviors  are  reported  in  the 
media  and  can  erode  public  support  for 


wolf  recovery  efforts.  In  addition,  feral 
wolf-dog  hybrids  may  mate  with 
dispersing  wild  wolves,  resulting  in  the 
introduction  of  dog  genes  into  wild  wolf 
populations.  For  these  reasons,  this 
proposed  regulation  would  not  extend 
the  protections  of  the  Act  to  gray  wolf- 
dog  hybrids,  regardless  of  the 
geographic  location  of  the  capture  of 
their  pure  wolf  ancestors. 

In  other  threatened  or  endangered 
species  recovery  programs,  hybrids  and 
hybridization  could  perhaps  play  an 
important  role.  Oiu  decision  to  not 
extend  the  protections  of  the  Act  to  gray 
wolf-dog  hybrids  should  not  be  taken  as 
an  indication  of  our  position  on  the 
potential  importance  of  hybrids  and 
hybridization  to  recover)'  programs  for 
other  species.  Determining  the 
importance  and  treatment  under  the  Act 
of  hybrids  requires  a  species-by-species 
evaluation. 

Previous  Federal  Action 

The  eastern  timber  wolf  [Canus  lupus 
lycaon)  was  listed  as  endangered  in 
Minnesota  and  Michigan,  and  the 
northern  Rocky  Mountain  wolf  (C.  1. 
irremotus)  was  listed  as  endangered  in 
Montana  and  Wyoming  in  the  first  list 
of  species  that  were  protected  under  the 
1973  Act,  pubhshed  in  May  1974  (USDI 
1974).  A  third  gray  wolf  subspecies,  the 
Mexican  wolf  (C.  /.  baileyi),  was  listed 
as  endangered  on  April  28,  1976,  (41  FR 
17740)  with  its  known  range  given  as 
"Mexico,  USA  (Arizona,  New  Mexico, 
Texas)."  On  June  14,  1976,  (41  FR 
24064)  the  subspecies  C.  1.  monstrabilis 
was  listed  as  endangered  (under  the 
misleading  common  name  'Gray  wolf), 
and  its  range  was  described  as  "Texas, 
New  Mexico,  Mexico." 

To  eliminate  problems  with  listing 
separate  subspecies  of  the  gray  wolf  and 
identifying  relatively  narrow  geographic 
areas  in  which  those  subspecies  are 
protected,  on  March  9,  1978,  we 
published  a  rulemaking  (43  FR  9607) 
relisting  the  gray  wolf  at  the  species 
level  [Canus  lupus)  as  endangered 
throughout  the  conterminous  48  States 
and  Mexico,  except  for  Minnesota, 
where  the  gray  wolf  was  reclassified  to 
threatened  (refer  to  Map  1  located  at  the 
end  of  the  Alternative  Selected  for 
Proposal  section).  In  addition,  critical 
habitat  was  designated  in  that 
rulemaking.  In  50  CFR  17.95(a),  we 
designated  Isle  Royale  National  Park, 
Michigan,  and  Miimesota  wolf 
management  zones  1,2,  and  3 
(delineated  in  50  CFR  17.40(d)(1))  as 
critical  habitat.  We  also  promulgated 
special  regulations  under  section  4(d)  of 
the  Act  for  operating  a  wolf 
management  program  in  Minnesota  at 
that  time.  The  depredation  control 
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portion  of  the  special  regulation  was 
later  modified  (50  FR  50793;  December 
12,  1985). 

On  November  22,  1994,  we  designated 
are^s  in  Idaho,  Montana,  and  Wyoming 
as  nonessential  experimental 
populations  in  order  to  initiate  gray 
wolf  reintroduction  projects  in  central 
Idaho  and  the  Greater  Yellowstone  Area 
(59  FR  60252.  59  FR  60266).  On  January 
12,  1998,  a  nonessential  experimental 
population  was  established  for  the 
Mexican  gray  wolf  in  portions  of 
Arizona,  New  Mexico,  and  Texas  (63  FR 
1752).  These  experimental  population 
designations  also  contain  special 
regulations  that  govern  take  of  wolves 
within  these  geographic  areas  (codified 
at  50  CFR  17.84(i)  and  (k)).  (Refer  to 
Currently  Designated  Nonessential 
Experimental  Populations  of  Gray 
Wolves,  above,  for  more  details.)  We 
have  received  several  petitions  during 
the  past  decade  requesting 
consideration  to  delist  the  gray  wolf  in 
all  or  part  of  the  48  conterminous  States. 
We  subsequently  published  findings 
that  these  petitions  did  not  present 
substantial  information  that  delisting 
gray  wolves  in  all  or  part  of  the 
conterminous  48  States  may  be 
warranted  (54  FR  16380,  April  24,  1989; 
55  CFR  48656,  November  30,  1990;  63 
FR  55839,  October  19.  1998). 

Gray  Wolf  Recovery  Plans 

Section  4(f)  of  the  Act  directs  us  to 
develop  and  implement  recovery  plans 
for  listed  species.  In  some  cases,  we 
appoint  recovery  teams  of  experts  to 
assist  in  the  writing  of  recovery  plans 
and  oversight  of  subsequent  recovery 
efforts. 

We  initiated  recovery  programs  for 
the  originally  listed  subspecies  of  gray 
wolves  by  appointing  recovery  teams 
and  developing  and  implementing 
recovery  plans.  Recovery  plans  describe 
criteria  that  are  used  to  assess  a  species' 
progress  toward  recovery,  contain 
specific  prioritized  actions  believed 
necessary  to  achieve  the  recovery 
criteria  and  objectives,  and  identify  the 
most  appropriate  parties  to  implement 
the  recovery  actions. 

Recovery  plans  may  contain  two 
separate  sets  of  criteria  that  are  intended 
to  trigger  our  consideration  of  the  need 
to  either  reclassify  (from  endangered  to 
threatened)  or  to  delist  a  species  due  to 
improvements  in  its  status.  Criteria  are 
based  upon  factors  that  can  be  measured 
or  otherwise  evaluated  to  document 
improvements  in  a  species'  biological 
status.  Examples  of  the  type  of  criteria 
typically  used  are  numbers  of 
individuals,  numbers  and  distribution 
of  subgroups  or  populations  of  the 
species,  rates  of  productivity  of 


individuals  and/or  populations, 
protection  of  habitat,  and  reduction  or 
elimination  of  threats  to  the  species  and 
its  habitat. 

The  first  gray  wolf  recovery  plan  was 
written  for  the  eastern  timber  wolf,  and 
it  was  approved  on  May  2,  1978  (U.S. 
Fish  and  Wildlife  Service  1978).  This 
recovery  plan  was  later  revised  and  was 
approved  on  January  31,  1992  (U.S.  Fish 
and  Wildlife  Service  1992a).  The  1978 
Recovery  Plan  for  the  Eastern  Timber 
Wolf  (Eastern  Plan)  and  its  revision 
were  intended  to  recover  the  eastern 
timber  wolf,  Canus  lupus  lycaon, 
believed  at  that  time  to  be  the  only  gray 
wolf  subspecies  that  historically 
inhabited  the  United  States  east  of  the 
Great  Plains.  Thus,  the  Eastern  Plan 
covers  a  geographic  triangle  extending 
from  Minnesota  to  Maine  and  into 
northeastern  Florida.  The  recovery  plan 
for  the  eastern  timber  wolf  is  based  on 
the  best  available  information  on 
taxonomy  at  the  time  of  publication. 
Since  the  publication  of  those  recovery 
plans,  various  studies  have  produced 
conflicting  results  (See  Taxonomy  of 
Gray  Wolves  in  the  Eastern  United 
States). 

The  Northern  Rocky  Mountain  Wolf 
Recovery  Plan  (Rocky  Mountain  Plan) 
was  approved  in  1980  and  revised  in 
1987  (U.S.  Fish  and  Wildlife  Service 
1980,  1987).  The  Rocky  Mountain  Plan 
states  in  its  introduction  that  it  should 
be  understood  to  refer  to  "gray  wolves 
in  the  northern  Rocky  Mountains  of  the 
contiguous  48  States,  rather  than  to  a 
specific  subspecies.  "  The  Rocky 
Mountain  Plan  covers  Idaho,  most  of 
Montana  and  Wyoming,  and 
approximately  the  eastern  one-third  of 
the  States  of  Washington  and  Oregon. 

The  Mexican  Wolf  Recovery  Plan  was 
approved  in  1982  (U.S.  Fish  and 
Wildlife  Service  1982).  Based  on  a 
review  of  Southwestern  (Mexican) 
subspecies  of  the  gray  wolf  by  Bogan 
and  Mehlhop  (1983),  the  plan  combines 
the  historical  ranges  of  Canus  lupus 
baileyi.  C.  I.  monstrabilis,  and  the 
presumed  extinct  C.  1.  mogollonensis 
(which  historically  occurred  in  parts  of 
New  Mexico  and  Arizona)  to  define  the 
portions  of  Arizona,  New  Mexico, 
Texas,  and  Mexico  where  recovery  of 
the  Mexican  wolf  would  be  appropriate. 

Recovery  Erogress  of  the  Eastern  Gray 
Wolf 

The  1992  revised  Eastern  Plan  has 
two  delisting  criteria.  The  first  criterion 
requires  that  the  siarvival  of  the  wolf  in 
Minnesota  must  be  assured.  We  believe 
that  this  first  delisting  criterion 
identifies  a  need  for  reasonable 
assurances  that  futiu'e  State  and  Tribal 
wolf  management  practices  and 


protection  will  maintain  a  viable 
recovered  population  of  gray  wolves 
within  the  borders  of  Minnesota  for  the 
foreseeable  future.  While  there  is  no 
specific  numerical  recovery  criterion  for 
the  Minnesota  wolf  population,  the 
Eastern  Plan  identified  State  subgoals 
for  use  by  land  managers  and  planners. 
The  Eastern  Plan's  subgoal  for 
Minnesota  is  1251  to  1400  wolves. 

The  second  delisting  criterion  in  the 
Eastern  Plan  requires  that  at  least  one 
viable  wolf  population  be  reestablished 
within  the  historical  range  of  the  eastern 
timber  wolf  outside  of  Minnesota  and 
Isle  Royale.  The  Eastern  Plan  provides 
two  options  for  reestablishing  this 
second  viable  wolf  population.  If  it  is 
located  more  than  100  miles  from  the 
Minnesota  wolf  population,  it  would  be 
considered  "isolated,  '  and  the 
frequency  of  movement  of  individuals 
and  genetic  material  from  one 
population  to  the  other  would  likely  be 
very  low.  Such  an  isolated  population. 
in  order  to  be  self-sustaining,  would 
have  to  consist  of  at  least  200  wolves  for 
at  least  5  years  (based  upon  late  winter 
counts)  to  be  considered  viable. 
Alternatively,  if  the  second  population 
is  located  within  100  miles  of  a  self- 
sustaining  wolf  population  (for 
example,  the  Minnesota  wolf 
population),  a  reestablished  population 
having  a  minimum  of  100  wolves  for  at 
least  5  vears  would  be  considered 
viable.  Such  a  smaller  population  would 
be  considered  to  be  viable,  because  its 
proximity  would  allow  frequent 
immigration  of  Minnesota  wolves  to 
supplement  it  numerically  and 
genetically 

The  Eastern  Plan  does  not  specify 
where  in  the  eastern  United  States  the 
second  population  should  be 
reestablished.  Therefore,  the  second 
population  could  be  located  anywhere 
within  the  triangular  Minnesota-Maine- 
Florida  land  area  covered  by  the  Eastern 
plan,  except  on  Isle  Royale  and  within 
Minnesota. 

The  1992  Eastern  Plan  recommends 
reclassifying  in  Wisconsin  and 
Michigan  separately,  recognizing  that 
progress  towards  recovery  may  occiu  at 
differing  rates.  The  Plan  specifies  that 
wolves  in  Wisconsin  could  be 
reclassified  to  threatened  if  the 
population  within  the  State  remained  at 
or  above  80  (late  winter  counts)  for  3 
consecutive  years.  The  Plan  does  not 
contain  a  reclassification  criterion  for 
Michigan  wolves.  Instead,  it  states  that 
if  Wisconsin  wolves  reached  their 
reclassification  criterion,  consideration 
should  also  be  given  to  reclassif\'ing 
Michigan  wolves.  However,  with  the 
subsequent  increase  in  Michigan  wolf 
numbers,  it  has  frequently,  but 
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unofficially,  been  assumed  that  the  ■80 
wolves  for  3  years"  criterion  would  be 
applied  to  Michigan.  In  other  words, 
each  State  could  be  considered  for 
reclassification  if  either  the  Wisconsin 
or  Michigan  wolf  population  reached  80 
individuals  or  more  for  3  successive 
years.  The  Eastern  Timber  Wolf 
Recover}-  Team  used  these  criteria  in  its 
recent  recommendation  that  the  gray 
wolf  in  the  western  Great  Lakes  States 
be  reclassified  to  threatened  as  soon  as 
possible  (Rolf  Peterson.  Eastern  Timber 
Wolf  Recovery  Team,  in  litt.  1997,  1998, 
1999a,  1999b). 

The  Eastern  Timber  Wolf  Recovery 
Team  recently  clarified  the  delisting 
criterion,  which  treats  wolves  in 
Wisconsin-Michigan  as  a  single 
population.  The  Recover}'  Team 
clarified  that  the  numerical  delisting 
criterion  for  the  Wisconsin-Michigan 
population  will  be  achieved  when  6 
successive  late  winter  wolf  surveys 
document  that  the  population  equaled 
or  exceeded  100  wolves  for  .5 
consecutive  vears  (Rolf  Peterson,  in  litt. 
1998).  Because  the  Wisconsin-Michigan 
wolf  population  was  first  known  to  have 
exceeded  100  wolves  in  the  late  winter 
1993-94  sur\'ey,  the  numerical  delisting 
criterion  was  satisfied  in  earlv  1999, 
based  upon  late  winter  1998-99  data 
(Wydevenef  ay  1999). 

The  Eastern  Plan  has  no  goals  or 
criteria  for  the  gray  wolf  population  on 
the  546-sq  km  (210-sq  mi)  Isle  Royale, 
Michigan.  This  small  and  isolated  wolf 
population  is  not  expected  to  make  a 
significant  contribution  to  gray  wolf 
recover}',  although  long-term  research 
on  this  wolf  population  has  added  a 
great  deal  to  our  knowledge  of  the 
species 

Over  the  last  2  years,  the  Eastern 
Timber  Wolf  Recoverv  Team,  has 
consistently  recommended  that  we 
designate  a  DPS  in  the  western  Great 
Lakes  area  and  proceed  with 
reclassification  of  wolves  in  that  DPS  to 
threatened  as  soon  as  possible  The 
Eastern  Team  recommended  that  the 
DPS  include  a  wide  buffer  around  the 
existing  populations  of  wolves  in 
Minnesota.  Wisconsin,  and  Michigan. 
Buffers  generally  are  described  as  lands 
that  may  not  be  regularly  occupied  by 
wolves  but  which  may  be  temporarily 
used  by  dispersing  wolves  Thus,  they 
suggested  the  DPS  also  include  the 
States  of  North  Dakota,  South  Dakota, 
Iowa.  Illinois.  Indiana,  and  Ohio 
(Peterson  in  litt.  1997,  1998,  1999a, 
1999b), 

Minnesota 

During  the  pre-1965  period  of  wolf 
bounties  and  legal  public  trapping, 
wolves  persisted  in  the  more  remote 


northeastern  areas  of  Minnesota. 
Estimates  of  population  levels  of 
Minnesota  wolves  prior  to  listing  under 
the  Act  in  1974  include  450  to  700  in 
1950-53  (Fuller  et  al.  1992,  Stenlund 
1955).  350  to  700  in  1963  (Cahalane 
1964),  750  in  1970  (Leirfallom  1970), 
736  to  950  in  1971-72  (Fuller  et  al. 
1992),  and  500  to  1,000  in  1973  (Mech 
and  Rausch  1975).  While  these 
estimates  were  based  upon  varying 
methodologies  and  are  not  directly 
comparable,  they  all  agree  in  estimating 
the  wolf  population  in  Minnesota,  the 
only  significant  population  in  the  Lower 
48  States  during  those  time-periods,  at 
1 ,000  or  fewer  animals  preceding  their 
listing  under  the  Act. 

Various  population  estimates  in 
Minnesota  have  indicated  a  steady 
increase  in  numbers  after  the  eastern 
timber  wolf  was  listed  as  endangered 
under  the  Act  A  population  of  1,000  to 
1,200  was  estimated  by  L.  David  Mech 
for  1976  (U.S.  Fish  and  Wildlife  Service 
1978).  and  1.235  wolves  in  138  packs 
were  estimated  for  the  winter  of  1978- 
79  (Berg  and  Kuehn  1982). 

In  1 988-89  the  Minnesota  Department 
of  Natural  Resources  (MN  DNR) 
repeated  the  1978-79  survey,  and  also 
used  a  second  method  to  estimate  wolf 
numbers  in  the  State.  The  resulting 
independent  estimates  were  1,500  and 
1,750  wolves  in  at  least  233  packs 
(Fuller  ef  a/.  1992). 

During  the  winter  of  1997-98,  a 
statewide  wolf  population  and 
distribution  survey  was  repeated  by  MN 
DNR,  using  methods  similar  to  those  of 
the  two  previous  surveys.  That  survey 
concluded  that  approximately  2,445 
wolves  existed  in  about  385  packs  in 
Minnesota  during  that  winter  period. 
This  figure  indicates  the  continued 
growth  of  the  Minnesota  wolf 
population  at  4  to  5  percent  annually. 
The  Minnesota  wolf  population  has 
shown  this  annual  rate  of  increase  since 
1970  (Berg  and  Benson,  in  press,  FuUer 
etal.  1992) 

Simultaneous  with  the  increase  in 
wolf  numbers  in  Mirmesota  has  been  a 
pcu-allel  expansion  of  the  area  in  which 
wolves  are  routinely  found.  During 
1948-53  the  major  wolf  range  was 
estimated  to  be  about  31,080  sq  km 
(11,954  sq  mi)  (Stenlund  1955).  A  1970 
questionnaire  survey  resulted  in  an 
estimated  wolf  range  of  38,400  sq  km 
(14,769  sq  mi)  (calculated  by  Fuller  et 
al.  1992  firom  Leirfallom  1970).  Fuller  et 
al.  (1992),  using  data  from  Berg  and 
Kuehn  (1982),  estimated  that  Mirmesota 
primary  wolf  range  included  36,500  sq 
km  (14,038  sq  mi)  during  winter  1978- 
79.  By  1982-83,  pairs  or  breeding  packs 
of  wolves  were  estimated  to  occupy  an 
area  of  57,050  sq  km  (22,000  sq  mi)  in 


northern  Minnesota  (Mech  ef  al.  1988). 
That  study  also  identified  an  additional 
40,500  sq  km  (15,577  sq  mi)  of 
peripheral  range,  where  habitat 
appeared  suitable  but  no  wolves  or  only 
lone  wolves  existed.  The  1988-89  study 
produced  an  estimate  of  60,200  sq  km 
(23,165  sq  mi)  as  the  contiguous  wolf 
range  at  that  time  in  Minnesota  (Fuller 
et  al.  1992),  an  increase  of  65  percent 
over  the  primary  range  calculated  for 
1978-79.  The  1997-98  study  concluded 
that  the  contiguous  wolf  range  had 
expanded  to  88,325  sq  km  (33,971  sq 
mi),  a  47  percent  increase  in  9  years 
(Berg  and  Benson,  in  press).  The  wolf 
population  in  Minnesota  has  recovered 
to  the  point  that  its  contiguous  range 
covered  approximately  40  percent  of  the 
State  during  1997-98.' 

Wisconsin 

Wolves  were  considered  to  have  been 
extirpated  from  Wisconsin  by  1960.  No 
formal  attempts  were  made  to  monitor 
the  State's  wolf  population  from  1960 
until  1979.  From  1960  through  1975 
individual  wolves  and  an  occasional 
wolf  pair  were  reported.  However,  no 
evidence  exists  of  any  wolf 
reproduction  occurring  in  Wisconsin, 
and  the  wolves  that  were  reported  may 
have  been  dispersing  animals  from 
Minnesota. 

Wolf  population  monitoring  by  the 
Wisconsin  Department  of  Natural 
Resources  (Wl  DNR)  began  in  1979  and 
estimated  a  statewide  population  of  25 
wolves  at  that  time.  This  population 
remained  relatively  stable  for  several 
years,  then  declined  slightly  to 
approximately  15  to  19  wolves  in  the 
mid-1980s. 

In  the  late  1980s,  the  Wisconsin  wolf 
population  began  an  increase  that 
continues  today.  Wl  DNR  intensively 
monitors  its  wolf  population,  using  a 
combination  of  aerial  and  ground 
radiotelemetry,  snow  tracking,  and  wolf 
sign  surveys  (Wydeven  et  al  1995, 
1999).  During  the  winter  of  1998-99,  20 
wolf  packs  had  members  carrying  active 
radio  transmitters  much  of  the  season. 
Minimum  wolf  population  estimates 
(late- winter  coimts)  for  1994  through 
1999  are  57,  83.  99,  148.  178.  and  197 
animals,  comprising  14, 18,  28,  32.  47. 
and  54  packs  respectively  (Wl  DNR 
1999a;  Wydeven  et  al.  1999).  Wolves  in 
Wisconsin  have  surpassed  the 
reclassification  criteria  identified  in  the 
Eastern  Plan. 

In  1995  wolves  were  documented  in 
Jackson  County,  Wisconsin,  an  area  well 
to  the  south  of  the  northern  Wisconsin 
area  occupied  by  other  Wisconsin  wolf 
packs.  During  the  winter  of  1998-99, 
there  were  beUeved  to  be  24-27  wolves 
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in  8  packs  in  the  Jackson  County  area 
(Wydeven  etal.  1999). 

Based  on  wolf  monitoring  activities 
during  the  winter  of  1997-98.  a 
minimum  of  10  wolves  were  believed 
on  Tribal  reservations  in  Wisconsin. 
Nine  to  11  wolves,  not  including  pups 
that  may  have  been  bom  in  1998, 
comprised  3  packs  on  the  Bad  River 
Reservation.  By  the  fall  of  1998,  one 
pack  no  longer  occupied  the  reservation, 
and  the  wolf  population  decUned  to  five 
animals.  One,  and  possibly  as  many  as 
three,  wolves  occur  on  the  Lac  du 
Flambeau  Reservation.  Wolves  will 
likely  reoccupy  areas  of  the  Lac  Courte 
Oreilles  and  Menominee  Reservations  in 
the  next  few  years  (Adrian  Wydeven,  WI 
DNR.  in  litt.  1998). 

Michigan 

Michigan  wolves  were  extirpated  as  a 
reproducing  population  long  before  they 
were  listed  as  endangered  in  1974.  Prior 
to  1991,  and  excluding  Isle  Royale,  the 
last  knoAvn  breeding  population  of  wild 
Michigan  wolves  occurred  in  the  mid- 
1950s.  As  wolves  began  to  occupy 
northern  Wisconsin,  the  Michigan 
Department  of  Natural  Resources  (MI 
DINIR)  began  noting  single  wolves  at 
various  locations  in  the  Upper 
Peninsula  of  Michigan.  In  the  late 
1980s,  a  wolf  pair  was  verified  in  the 
central  Upper  Peninsula  and  produced 
pups  in  1991.  Since  that  time,  wolf 
packs  have  spread  throughout  the  Upper 
Peninsula,  with  immigration  occurring 
from  both  Wisconsin  on  the  west  and 
Ontario  on  the  east.  They  now  are  found 
in  every  county  of  the  Upper  Peninsula. 
The  MI  DNR  annually  monitors  the  wolf 
population  and  estimates  that  57,  80, 
116,  112.  140.  and  174  wolves  occurred 
in  the  Upper  Peninsula  based  on  late 
winter  counts  from  1994  through  1999, 
respectively  (MI  DNR  1997,  1999a).  The 
Upper  Peninsula  Michigan  wolf 
population  has  exceeded  the  unofficial 
criteria  for  reclassification  from 
endangered  to  threatened  status. 

During  the  winter  of  1997-98  one 
wolf  pack  composed  of  four  animals 
lived  on  lands  of  the  Keewenaw  Bay 
Indian  Community.  No  other  wolves  are 
known  to  be  primarily  using  Tribal 
lands  in  Michigan  Qames  Hammill,  MI 
DNR,  in  litt.  1998). 

The  wolf  population  of  Isle  Royale 
National  Park,  Michigan,  is  not 
considered  to  be  an  important  factor  in 
the  recovery  or  long-term  survival  of 
wolves  in  the  western  Great  Lakes 
States.  This  population  is  small,  varying 
from  12  to  25  animals  over  the  last  15 
years,  and  is  almost  completely  isolated 
from  other  wolf  populations  (Peterson  et 
al.  1998,  pers.  comm.  1999).  For  these 
reasons,  the  Eastern  Plan  does  not 


include  these  wolves  in  its  recovery 
criteria  and  recommends  only  the 
continuation  of  research  and  complete 
protection  for  these  wolves  (U.S.  Fish 
and  Wildhfe  Service  1992a). 

Northeastern  United  States 

Wolves  were  extirpated  from  the 
northeastern  United  States  by  1900.  Few 
credible  observations  of  wolves  were 
reported  in  the  Northeast  during  most  of 
this  century.  However,  in  1993  a  single 
female  wolf  was  killed  in  western 
Maine,  and  in  1996  a  second  wolf  or 
wolf-like  canid  was  trapped  and  killed 
in  central  Maine.  These  records  and  a 
growing  number  of  observations  (and 
signs)  of  large,  unidentified  canids  in 
Maine  during  recent  years  led  to 
speculation  that  wolves  may  be 
dispersing  into  the  northeastern  United 
States  from  nearby  occupied  habitat  in 
Canada.  No  actual  specimens  have  been 
collected  to  document  their  presence. 
Many  of  the  characteristics  of  the 
unidentified  canids  are  consistent  with 
an  animal  intermediate  between  the 
eastern  coyote  and  the  gray  wolf  and 
they  may  be  hybrids  of  these  two 
species.  Private  conservation 
organizations,  the  Maine  Department  of 
Inland  Fisheries  and  Wildlife,  the  New 
York  Department  of  Environmental 
Conservation,  and  the  Service  are 
continuing  to  seek  evidence  of  the 
presence  of  wild  wolves  in  northern 
New  York  and  New  England. 

A  recent  Geographic  Information 
System  analysis  evaluated  the  potential 
for  wolf  dispersal  from  southern  Quebec 
and  Ontario  into  the  northeastern 
United  States.  The  study  also  estimated 
the  amoimt  of  suitable  wolf  habitat 
present  in  northern  New  York  and  other 
New  England  States,  and  evaluated  the 
likelihood  of  natural  wolf  colonization 
from  existing  occupied  wolf  range  in 
Canada.  That  study  found  that  sufficient 
suitable  wolf  habitat  is  available  in  the 
Adirondack  Park  region  of  New  York 
and  in  Maine  and  northern  New 
Hampshire.  However,  the  New  York 
habitat  is  relatively  isolated,  and  the 
authors  concluded  that  natural 
recolonization  is  unlikely  to  occur  there. 
Furthermore,  while  there  are  relatively 
narrow  potential  dispersal  corridors 
coimecting  wolf  habitat  in  Maine  and 
New  Hampshire  with  existing  wolf 
populations  north  of  Quebec  City,  there 
are  significant  barriers  to  dispersal. 
including  the  St.  Lawrence  River, 
adjacent  highways,  and  dense  human 
developments  that  may  preclude  the 
movement  of  a  sufficient  number  of 
wolves  from  Canada  into  Maine 
(Harrison  and  Chapin  1997). 


Recovery'  Progress  of  the  Rocky 
Mountain  Gray  Wolf 

In  1974,  an  interagency  wolf  recovery 
team  was  formed  and  completed  the 
Northern  Rocky  Mountain  Wolf 
Recovery  Plan  in  1980  (U.S.  Fish  and 
Wildlife  Service  1980).  The  Rocky 
Mountain  Plan  focuses  wolf  recovery 
efforts  on  the  large  contiguous  blocks  of 
public  land  from  western  Wyoming 
through  Montana  to  the  Canadian 
border. 

The  Rocky  Mountain  Recovery  Plan 
(U.S.  Fish  and  Wildlife  Service  1987) 
identifies  a  criterion  of  10  breeding 
pairs  of  wolves  for  3  consecutive  years 
in  each  of  the  3  recovery  areas — (1) 
northwestern  Montana  (Glacier  National 
Park;  the  Great  Bear,  Bob  Marshall,  and 
Lincoln  Scapegoat  Wilderness  Areas; 
and  adjacent  public  lands),  (2)  central 
Idaho  (SeKvay-Bitterroot.  Gospel  Hump. 
Frank  Church  River  of  No  Return,  and 
Sawtooth  Wilderness  ,\reas;  and 
adjacent,  mostly  Federal,  lands),  and  (3) 
the  Yellowstone  National  Park  area 
(including  the  Absaroka-Beartooth, 
North  Absaroka,  Washakie,  and  Teton 
Wilderness  Areas;  and  adjacent  public 
lands).  The  Plan  states  that  if  one  of 
these  recovery  areas  maintains  a 
population  of  10  breeding  pairs  for  3 
successive  years,  wolves  in  that 
recovery  area  can  be  reclassified  to 
threatened  status.  If  2  recovery  areas 
maintain  10  breeding  pairs  (totaling 
about  200  adult  wolves)  for  3  successive 
years,  gray  wolves  across  the  coverage 
area  of  the  Rocky  Mountain  Plan  can  be 
reclassified  to  threatened  status.  It  also 
states  that  if  all  3  recovery  areas 
maintain  10  breeding  pairs  for  3 
successive  years,  the  Northern  Rocky 
Mountain  wolf  population  can  be 
considered  as  fully  recovered  and  can 
be  delisted.  The  wolf  population  would 
be  about  300  adult  wolves  upon 
attainment  of  full  recovery.  The  Plan 
also  recommends  that  wolves  be 
reintroduced  into  the  Yellowstone 
National  Park  area  as  an  experimental 
population,  .\dditionally.  if  natural 
recovery  has  not  resulted  in  at  least  two 
packs  becoming  established  in  central 
Idaho  within  5  years,  the  Rocky 
Mountain  Plan  states  that  other 
measures,  including  reintroduction, 
would  be  considered  to  recover  wolves 
in  that  area.  The  goals  identified  in  the 
Rocky  Mountain  Plan  are  intended  to 
ensure  a  well  distributed  and  viable 
population  in  the  Rocky  Mountains, 
goals  that  could  be  met  in  a  variety  of 
ways  while  still  adhering  to  the 
"biological  intent"  of  the  recovery  plan. 

Gray  wolf  populations  were 
eliminated  from  Montana,  Idaho,  and 
Wyoming,  as  well  as  adjacent 
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southwestern  Canada  by  the  1930s 
(Young  1944).  After  human-caused 
mortality  of  wolves  in  southwestern 
Canada  was  regulated  in  the  1960s, 
populations  expanded  southward 
If^arbyn  1983).  Dispersing  individuals 
o(  casionally  reached  the  northern 
Rocky  Mountains  of  the  United  States 
(Ream  and  Mattson  1982,  Nowak  1983), 
but  lacked  legal  protection  until  1974 
when  they  were  listed  as  endangered. 

In  1982  a  wolf  pack  from  Canada 
began  to  occupy  Glacier  National  Park 
along  the  Montana-Canadian  border.  In 
1986  the  first  litter  of  pups  documented 
in  over  50  years  was  born  in  the  Park. 
In  recognition  of  the  ongoing  natural 
recovery'  of  wolves  arising  from  these 
Canadian  dispersers,  the  Rocky 
Mountain  Plan  was  revised  in  1987 
(U.S.  Fish  and  Wildlife  Service  1987). 
The  revised  Rocky  Mountain  Plan 
recommends  that  recovery  be  focused  in 
areas  with  large  blocks  of  public  land, 
abundant  native  ungulates,  and  minimal 
livestock  Three  recovery  areas  were 
identified — northwestern  Montana, 
central  Idaho,  and  the  Greater 
Yellowstone  Area.  Promotion  of  natural 
recovery  was  advocated  for  Montana 
and  Idaho  (unless  no  breeding  pairs 
formed  in  Idaho  within  5  years),  but 
recovery  in  the  Yellowstone  area  was 
believed  to  require  a  reintroduction 
program. 

By  1989.  we  formed  an  interagency 
wolf  working  group,  composed  of 
Federal.  State,  and  Tribal  agency 
personnel.  The  group  conducted  four 
basic  recovery  tasks,  in  addition  to  the 
standard  enforcement  functions 
associated  with  any  take  of  listed 
species.  These  tasks  were — (1)  monitor 
wolf  distribution  and  numbers,  (2) 
control  wolves  that  attacked  livestock 
by  either  moving  or  killing  them,  (3) 
research  wolves'  relationships  to 
ungulate  prey,  livestock,  and  people, 
and  (4)  provide  accurate  information  to 
the  public  through  reports  and  mass 
media  so  that  people  could  develop 
their  opinions  about  wolves  and  wolf 
management  from  an  informed 
perspective. 

In  1995  and  1996.  we  reintroduced 
wolves  from  southwestern  Canada  to 
remote  public  lands  in  central  Idaho 
and  Yellowstone  National  Park  (Bangs 
and  Fritts  1996.  Fritts  et  al.  1997).  We 
designated  these  wolves  as  nonessential 
experimental  populations  to  increase 
management  flexibilitv  and  address 
local  and  State  concerns  (59  FR  60252 
and  60266;  November  22,  1994).  Wolves 
in  northwestern  Montana  remain  listed 
as  endangered,  the  most  protective 
ijategorv  under  the  Act;  they  are  not 
included  within  the  nonessential 
experimental  population  areas.  (Refer  to 


Currently  Designated  Nonessential 
Experimental  Populations  of  Gray 
Wolves,  above,  for  additional  details.) 

The  reintroduction  of  wolves  to 
Yellowstone  National  Park  and  central 
Idaho  in  1995  and  1996  greatly 
expanded  the  numbers  and  distribution 
of  wolves  in  the  northern  Rocky 
Moimtains  of  the  United  States.  Because 
of  the  reintroduction,  wolves  soon 
became  established  throughout  central 
Idaho  and  the  Greater  Yellowstone  Area. 
In  1995,  an  estimated  8  packs  of  about 
105  individual  wolves  produced  pups 
in  the  northern  Rocky  Moimtains.  By 
1996,  161  wolves  with  15  packs  were 
producing  pups.  In  1997,  233  wolves 
with  23  packs  were  producing  pups.  In 
1998,  the  wolf  population  exceeded  300 
wolves,  with  23  packs  producing  pups. 
In  1999,  the  thud  successive  year  that 
over  20  wolf  packs  successfully 
produced  pups  in  the  Northern  U.S. 
Rocky  Mountains,  approximately  400 
wolves  in  about  30  packs  occurred  in 
Montana,  Idaho,  and  Wyoming.  This 
achieves  the  reclassification  goal  within 
the  Rocky  Mountain  Plan,  which  was  to 
have  a  minimiun  of  10  breeding  packs 
in  at  least  2  recovery  areas  (about  200 
adult  wolves)  for  3  years.  While  the  rate 
of  wolf  population  expansion  may  slow, 
we  have  every  reason  to  believe  wolves 
will  continue  to  form  packs  and  expand 
both  their  distribution  and  numbers 
rapidly. 

Achieving  the  Rocky  Mountain  Plan's 
dehsting  goal  of  1 0  breeding  packs  in 
each  of  the  3  recovery  areas  (about  300 
adult  wolves)  for  a  minimum  of  3 
successive  years  is  expected  to  be 
achieved  by  2002  or  2003.  At  that  point, 
gray  wolves  within  the  geographic  area 
covered  by  the  Rocky  Moimtain  Plan 
would  be  proposed  to  be  delisted. 

Northwestern  Montana 

Reproduction  first  occurred  in 
northwestern  Montana  in  1986,  The 
natural  ability  of  wolves  to  find  and 
quickly  recolonize  empty  habitat  and 
the  interagency  recovery  program 
combined  to  effectively  promote  an 
increase  in  wolf  numbers.  By  1993  the 
number  of  wolves  had  grown 
approximately  22  percent  annually  to 
about  88  wolves  in  7  packs  (Fritts  et  al. 
1995).  However,  since  1993  the  niunber 
of  breeding  groups  and  number  of 
wolves  has  stabilized,  varying  from  6  to 
8  packs  and  from  65  to  90  wolves.  The 
reasons  for  this  are  unknown,  but  are 
being  investigated.  The  decline  in 
dociunented  wolf  numbers  may  be  due 
to  two  factors,  the  first  of  which 
produced  only  the  appearance  of  a 
decline,  while  the  second  represents  a 
real  decline  (1)  monitoring  was  less 
intensive  during  the  last  several  years, 


so  some  packs  may  have  gone 
imdetected  during  those  years:  and  (2) 
a  dramatic  reduction  of  white-tailed 
deer  numbers  throughout  northwestern 
Montana  (Caroline  Sime,  Montana  Dep. 
Fish,  Wildlife  and  Parks,  pers.  comm. 
1998)  due  to  the  severe  winter  of  1996- 
97,  which  we  believe  was  responsible 
for  the  record  high  level  of  livestock 
depredations  and  correspondingly  high 
level  of  wolf  control  in  northwestern 
Montana  during  siunmer  1997.  Oiu 
1998  estimate  was  a  minimum  of  65 
wolves  in  6  reproducing  packs.  In  1999, 
7  packs  appear  to  have  produced  pups, 
and  the  northwestern  Montana 
population  has  increased  to  about  80 
wolves. 

Wolf  conflicts  with  livestock  have 
increased  wdth  the  increasing  wolf 
population  and  with  fluctuations  in 
prey  populations.  For  example,  in  1997, 
following  a  severe  winter  that  reduced 
white-tailed  deer  populations,  wolf 
conflicts  with  livestock  increased 
dramatically.  That  year  accounted  for 
nearly  50  percent  of  all  the  livestock 
wolf  depredations  that  were  confirmed 
and  lethal  wolf  control  actions  that  were 
taken  in  northwestern  Montana  from 
1987  to  1999  (Bangs  et  al.  1998).  Wolf 
numbers  should  increase  as  prey 
numbers  reboimd;  the  need  for  wolf 
control  measures  is  expected  to  subside 
at  the  same  time. 

Central  Idaho 

In  January  1995, 15  young  adult 
wolves  captured  in  Alberta,  Canada, 
were  released  in  central  Idaho  (Bangs 
and  Fritts  1996,  Fritts  et  al.  1997). 
Dxuing  January  1996,  an  additional  20 
wolves  from  British  Columbia  were 
released.  In  1998  the  population 
consisted  of  a  minimum  of  122  wolves, 
including  10  packs  that  produced  pups 
(Bangs  et  al.  1998),  and  in  1999  it  has 
grown  to  about  170  wolves  including  12 
reproducing  packs. 

Yellowstone  National  Park 

In  January  1995, 14  wolves  from 
Alberta,  representing  three  family 
groups,  were  placed  in  3  pens  in 
Yellowstone  National  Park  (Bangs  and 
Fritts  1996,  Fritts  et  al.  1997,  PhiUips 
and  Smith  1996).  The  groups  were 
released  in  late  March.  Two  of  the  three 
groups  produced  youjig  in  late  April.  In 
January  1996,  this  procediu^  was 
repeated  with  1 7  wolves  from  British 
Columbia,  representing  4  family  groups, 
being  released  in  early  April.  Two  of 
those  groups  produced  pups  in  late 
April.  Furthermore,  as  the  result  of  a 
September  1996  wolf  control  action  in 
northwestern  Montana,  10  5-month-old 
pups  were  transported  to  a  pen  in  the 
Park.  These  pups  and  3  adults  from  the 
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Greater  Yellowstone  Area,  which  were 
originally  reintroduced  from  Canada, 
were  released  in  spring  1997.  By 
autumn  of  1998  the  Greater  Yellowstone 
Area  population  consisted  of  116 
wolves,  including  7  packs  that  produced 

10  litters  of  pups.  The  1999  population 
consists  of  about  170  wolves  comprising 

1 1  reproducing  packs. 

Dispersal  of  Western  Gray  Wolves 

By  winter  1998-99,  significant 
numbers  of  pups  (9  in  1995,  25  in  1996, 
and  99  in  1997)  bom  to  reintroduced 
wolves  were  becoming  sexually  matiu-e 
and  were  beginning  to  disperse  from 
their  natal  packs.  Because  dispersing 
wolves  may  travel  extensively  and  often 
settle  in  areas  without  resident  packs, 
we  expect  that  these  wolves  will  initiate 
significant  expansion  in  the  number  and 
distribution  of  wolf  packs  in  th^ 
northern  Rocky  Mountains.  Dispersal 
will  increase  management  costs  and 
controversy,  because  many  of  these 
wolves  will  not  be  radiocoUared  and 
will  attempt  to  colonize  areas  of  private 
land  used  for  livestock  production. 
Wolves  that  disperse  southward  in 
central  Idaho  and  the  Greater 
Yellowstone  Area  will  increasingly 
encounter  the  full  range  of  domestic 
livestock,  including  sheep,  which  are 
more  susceptible  to  predation  and 
multiple-mortality  incidents  than  are 
other  domestic  Uvestock  (Bangs  et  al. 
1995,Frittsefai.  1992). 

We  predicted  that  these  three 
popidations  eventually  would  expand 
and  begin  to  overlap,  resulting  in  one 
meta-population  of  gray  wolves  in  the 
northern  U.S.  Rocky  Mountains.  In  1994 
we  believed  that  the  most  likely 
direction  for  wolf  dispersal  and 
population  growth  would  be  from 
northwestern  Montana  southward  into 
the  experimental  areas.  Wolves  most 
commonly  disperse  toward  other  wolves 
even  when  separated  by  great  distances, 
and  we  speculated  that  the  presence  of 
reintroduced  wolves  in  the  central 
Idaho  and  Yellowstone  experimental 
areas  would  increase  the  likelihood  for 
wolf  dispersal  into  those  areas  from 
northwestern  Montana.  At  that  time,  we 
believed  that  wolves  in  the 
northwestern  Montana  recovery  area 
would  be  the  first  to  reach  10  breeding 
pairs.  We  now  believe  that  the  severe 
winter  of  1996-97  temporarily 
depressed  the  number  of  wolves  in 
northwestern  Montana  and  limited  the 
number  of  dispersal-aged  wolves  in  that 
area  (U.S.  Fish  and  Wildlife  Service 
1994a.  Bangs  et  al.  1998). 

In  contrast,  the  wolves  reintroduced 
into  central  Idaho  and  Yellowstone  have 
increased  their  numbers  greatly,  and 
nearly  two-thirds  of  those  wolves  are 


young,  dispersal-aged  animals  that  may 
move  from  those  areas  over  the  next  2 
years.  We  believe  that  wolves  that  are 
offspring  of  the  reintroduced  animals 
will  increasingly  disperse  into 
northwestern  Montana  and  elsewhere. 
In  1997  a  reintroduced  male  wolf  from 
Idaho  dispersed  into  northwestern 
Montana  and  joined  a  pack  there.  To 
date,  this  is  the  only  wolf  knowm  to 
leave  and  settle  outside  an  experimental 
area,  but  we  anticipate  many  other 
similar  occurrences  in  the  near  futiu^. 

We  also  anticipate  additional 
movement  of  wolves  from  the  northern 
U.S.  Rockies  and  Canada  into  western 
Washington  and  Oregon  and  into  the 
Cascade  Range.  For  example,  one 
radiocoUared  wolf  from  northwestern 
Montana  was  recenUy  found  dead  from 
unknown  causes  in  eastern  Washington, 
and  a  radiocoUared  young  female  wolf 
from  central  Idaho  dispersed  into 
eastern  Oregon  in  early  1999.  She  was 
recaptured  and  retiuned  to  the  Central 
Idaho  Recovery  Area  where  she  would 
have  a  better  opportunity  to  find  a  mate. 
Fiulhermore,  there  are  suitable  habitat 
and  prey  conditions  in  areas  to  which 
wolves  may  be  able  to  disperse  from 
current  populations.  Interest  in 
reintroducing  gray  wolves  into  Olympic 
National  Park,  Washington,  prompted 
the  recent  completion  of  a 
congressionally  mandated  feasibility 
study  of  such  a  project:  additional 
studies  are  underway.  A  similar 
feasibility  study  conducted  by  us 
concludes  that  Colorado  contains 
abundant  suitable  wolf  habitat 
(primarily  on  public  lands  administered 
by  the  USDA  Forest  Service)  and  that  a 
viable  wolf  population  is  biologically 
feasible  in  the  State.  While  habitat  that 
could  support  wolves  certainly  exists  in 
these  areas,  at  this  time  we  have  no 
plans  to  initiate  wolf  recovery  efforts  for 
any  areas  in  the  western  United  States 
outside  of  those  identified  in  Montana, 
Idaho,  and  Wyoming. 

Recovery  Progress  of  the  Southwestern 
(Mexican)  Gray  Wolf 

The  objectives  of  the  Mexican  Wolf 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1982)  are  to  maintain  a  captive 
breeding  program  and  to  reestablish  a 
population  of  at  least  100  Mexican 
wolves  within  its  historical  range.  The 
plan  contains  no  numerical  criteria  for 
revising  the  endangered  status  of  the 
Mexican  wolf.  We  consider  the  ciurent 
recovery  plan  objective  for  the  wild 
population  to  be  an  essential  first  step 
toward  the  eventual  recovery  of  the 
Mexican  wolf.  A  revised  recovery  plan 
for  the  Mexican  wolf  wiU  contain 
numerical  criteria  for  reclassifying  to  a 
threatened  status  and  for  delisting. 


Because  recovery  of  the  Mexican  wolf  is 
in  its  very  early  stages,  we  are  proposing 
no  changes  to  the  legal  status  of  the 
Mexican  gray  wolf  at  this  time. 

Through  managed  breeding,  the 
captive  population  of  Southwestern 
(Mexican)  gray  wolves  had  increased  to 
182  animals  prior  to  the  1999  breeding 
season.  Forty  zoos  and  wildlife 
sanctuaries  throughout  the  United 
States  and  Mexico  cooperate  in  the 
maintenance  and  breeding  of  the  captive 
wolves.  An  18,000-sq  km  (7000-sq  mi) 
area  (the  Blue  Range  Wolf  Recovery 
Area)  has  been  designated  for  the  re- 
establishment  of  a  wild  population  of  at 
least  100  wolves.  This  area  includes  all 
of  the  Apache  and  Gila  National  Forests 
in  eastern  Arizona  and  western  New 
Mexico. 

Re-establishment  of  a  wild  population 
began  with  the  release  of  13  captive- 
reared  Mexican  gray  wolves  in  eastern 
Arizona  in  1998,  and  an  additional  21 
wolves  in  1999.  Nineteen  Mexican 
wolves  were  free-ranging  in  the  wild  as 
of  January,  2000.  Additional  releases  are 
planned  over  the  next  2  to  3  years  to 
reach  the  goal  of  a  wild  population  of 
100  wolves.  This  reintroduced 
population  of  wolves,  like  those  in 
cenfral  Idaho  and  the  Greater 
Yellowstone  Area,  has  been  designated 
nonessential  experimental  (63  FR  1752- 
1772,  January  12,  1998)  and  can  be 
legally  killed  by  ranchers  if  the  wolves 
are  attacking  livestock  on  private  land. 
Other  provisions  of  the  special 
regulation  designating  the  population  as 
nonessential  experimental  give  agency 
managers  flexibility  to  address  wolf- 
human  conflicts.  Defenders  of  Wildlife, 
a  private  conservation  organization, 
compensates  ranchers  whose  livestock 
are  killed  by  these  wolves. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act,  set  forth  the 
procedures  for  listing,  reclassifying,  and 
delisting  species.  Species  may  be  listed 
as  threatened  or  endangered  if  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  delisted,  according  to  50 
CFR  424.11(d),  if  the  best  scientific  and 
commercial  data  available  substantiate 
that  the  species  is  neither  endangered 
nor  threatened  because  (1)  of  extinction, 
(2)  of  recovery,  or  (3)  the  original  data 
for  classification  of  the  species  were  in 
error.  This  analysis  must  be  based  upon 
the  same  five  categories  of  threats 
specified  in  section  4(a)(1). 


Federal  Register/ Vol.  65.  No.  135 /Thursday,  July  13,  2000 / Proposed  Rules 


43459 


In  a  subsequent  section  of  this 
proposal  we  identify  four  DPSs  that  we 
believe  deserve  separate  treatment 
under  the  Act  (refer  to  Designation  of 
Distinct  Population  Segments).  These 
DPSs  are  the  Western  Gray  Wolf  DPS. 
the  Western  Great  Lakes  Gray  Wolf  DPS, 
the  Northeastern  Gray  Wolf  DPS.  and 
the  Southwestern  (Mexican)  Gray  Wolf 
DPS.  Therefore,  for  consistency  and 
clarity  in  discussing  each  threat,  the 
following  analysis  of  the  five  categories 
of  threats  contains  separate  discussions 
for  wolves  within  those  geographic 
areas  that  we  believe  should  be 
designated  as  DPSs. 

For  species  that  are  already  listed  as 
threatened  or  endangered,  this  analysis 
of  threats  is  primarily  an  evaluation  of 
the  threats  that  could  potentially  affect 
the  species  in  the  future  if  the  delisting 
or  downlisting  proposal  is  finalized  and 
the  Act's  protections  are  removed  or 
reduced.  Qui  evaluation  of  the  future 
threats  to  the  gray  wolf  in  the  Western 
Great  Lakes  DPS — especially  those 
threats  that  would  occvir  after  removal 
from  the  protections  of  the  Act — is 
partially  based  upon  the  wolf 
management  plans  and  assurances  of 
the  States  and  Tribes  in  that  area.  If  the 
gray  wolf  were  to  be  federally  delisted, 
State  and  tribal  management  plans  will 
be  the  major  determinants  of  wolf 
habitat  and  prey  availability,  will  set 
and  enforce  limits  on  human  utilization 
and  other  forms  of  taking,  and  will 
determine  the  overall  regulatory 
framework  for  conservation  or 
exploitation  of  gray  wolves. 

If  the  gray  wolf  fs  reclassified  to 
threatened  status,  many  aspects  of  State 
and  Tribal  management  plans  cannot 
yet  be  implemented  because  of  the  over- 
riding prohibitions  of  the  Act.  However, 
State  and  Tribal  plans,  to  the  extent  that 
they  have  been  developed,  can  serve  as 
significant  indicators  of  public  attitudes 
and  agency  goals  which,  in  turn,  are 
evidence  of  the  probability  of  continued 
progress  toward  full  recovery  under  the 
Act.  Such  indicators  of  attitudes  and 
goals  are  especially  important  in 
assessing  the  future  of  a  species  that  was 
officially  persecuted  by  government 
agencies  as  recently  as  35  years  ago  and 
still  is  reviled  by  some  members  of  the 
public  to  this  day.  Therefore,  below  we 
provide  some  details  on  the  components 
of  the  wolf  management  plans  that 
ciurently  exist  and  analyze  their  impact 
on  the  future  of  the  gray  wolf. 

After  a  thorough  review  of  all 
available  information  and  an  evaluation 
of  the  following  five  factors  specified  in 
section  4(a)(1)  of  the  Act.  we  have 
determined  that  the  Act's  protections  for 
the  gray  wolf  should  be  reduced  or 
eliminated  across  the  conterminous 
States  except  for  portions  of  several 


southwestern  States  and  Mexico. 
Significant  gray  wolf  recovery  has 
occurred,  and  continues,  across  a 
significant  portion  of  the  species' 
historical  range  as  a  result  of  the 
reduction  of  threats  as  described  below. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

General.  Gray  wolves  have  become 
symbols  of  wilderness  in  the  minds  of 
many  people.  Wolves  are  popularly 
thought  to  inhabit  only  remote  portions 
of  pristine  forests  or  moimtainous  areas, 
where  human  developments  and  other 
activities  have  produced  negligible 
change  to  the  natural  landscape.  Their 
extirpation  outside  of  areas  such  as  the 
heavily  forested  portions  of  northeastern 
Minnesota.  Alaska,  and  Ganada 
reinforced  this  popular  belief.  However, 
wolves  survived  in  those  areas  not 
because  those  were  the  only  places  with 
the  necessary  habitat,  but  because  only 
in  those  remote  areas  were  they 
sufficiently  free  of  the  hiunan 
persecution  that  elsewhere  killed 
wolves  faster  than  the  species  could 
reproduce. 

Wolf  research,  as  well  as  the 
expansion  of  the  wolf  range  over  the  last 
2  decades,  has  shown  that  wolves  can 
successfully  occupy  a  wide  range  of 
habitats,  and  are  not  dependent  on 
wilderness  areas  for  their  survival.  In 
the  past,  gray  wolf  populations 
occupied  nearly  every  type  of  habitat 
north  of  mid-Mexico  that  contained 
large  ungulate  prey  species,  including 
bison.  eUi,  white-tailed  deer,  mule  deer, 
moose,  and  caribou.  An  inadequate  prey 
density  and  a  high  level  of  human 
persecution  apparently  are  the  only 
factors  which  limit  wolf  distribution 
(Mech  1995). 

Western  Great  Lakes  Gray  Wolves.  In 
the  western  Great  Lakes  States,  wolves 
in  the  densely  forested  northeastern 
comer  of  Minnesota  have  expanded  into 
the  more  agricultural  portions  of  central 
and  northwestern  Minnesota,  northern 
and  central  Wisconsin,  and  most  of  the 
Upper  Peninsula  of  Michigan.  Habitat 
currently  being  used  by  wolves  spans 
the  range  from  the  mixed  hardwood- 
coniferous  forest  wilderness  area  of 
northern  Mirmesota;  through  sparsely 
settled,  but  similar  habitats  in 
Michigan's  Upper  Peninsula  and 
northern  Wisconsin;  into  more 
intensively  cultivated  and  livestock- 
producing  portions  of  central  and 
northwestern  Miiuiesota  and  central 
Wisconsin;  and  even  approaching  the 
northern  fringes  of  the  St.  Paul  suburbs. 
(In  April  1993  a  radiotracked  wolf  from 
Wisconsin  spent  several  weeks  near  the 
Washington  County,  Minnesota  town  of 
Hugo,  without  generating  any  reported 


sightings.  Hugo  is  less  than  20  miles 
from  the  center  of  downtown  St.  Paul.) 
Wolves  are  also  dispersing  from 
Minnesota  into  the  agricultural 
landscape  of  eastern  North  and  South 
Dakota  in  increasing  numbers  (Licht  and 
Fritts  1994). 

Based  upon  computer  modeling. 
Wisconsin  and  the  Upper  Peninsula  of 
Michigan  contain  large  tracts  of 
potential  wolf  habitat,  estimated  at 
15.052  sq  km  (5812  sq  mi)  and  29.348 
sqkm  (11,331  sqmi),  respectively" 
(Mladenoff  et  al.  1995;  WI  DNR  1999). 
In  Wisconsin  most  of  this  suitable 
habitat  is  on  public  lands,  with  most  of 
these  public  lands  being  National,  State, 
and  coimty  forest  lands. 

Wisconsin  DNR  biologists  conducted 
a  population  viability  analysis  (PVA)  for 
their  wolf  population  using  the 
computer  simulation  model  VORTEX. 
The  purpose  of  a  PVA  is  to  estimate 
extinction  probabilities  by  modeling 
long-term  species'  population  changes 
that  result  from  multiple  interacting 
factors.  The  resulting  extinction 
probabilities  provide  insight  into  the 
effects  that  management  alternatives, 
envfroiunental  fluctuation,  and 
biological  factors  will  likely  have  on 
rare  species'  populations  over  many 
years. 

Under  most  of  the  scenarios  that  were 
modeled  by  WI  DNR  the  results  of  the 
PVA  indicated  that  a  wolf  population  of 
300  to  500  animals  would  have  a  low 
probability  of  extinction  over  a  100-year 
timeframe.  However,  the  modeling 
indicated  that  the  population  might 
decline  to  a  level  that  State-relisting 
might  be  necessary  (fewer  than  80 
wolves  for  3  years).  "State-reUsting 
probabilities"  ranged  from  10  to  40 
percent  for  those  scenarios  which 
looked  at  a  combination  of  moderate 
environmental  variability  and  a  5 
percent  probability  of  catastrophic 
events.  Extinction  probabilities  were 
only  one  percent  for  those  same 
scenarios  (WI  DNR  1999a). 

The  Wisconsin  wolf  population  has 
increased  at  an  average  annual  rate  of 
over  30  percent  over  the  last  6  years  and 
was  at  least  197  wolves  in  early  1999 
(Wydeven  et  al.  1999).  The  Michigan 
wolf  population  (excluding  Isle  Royale) 
has  increased  at  an  average  annual  rate 
of  about  34  percent  over  the  last  6  years 
and  was  at  least  1 74  wolves  in  early 
1999  (MI  DNR  1999a).  Wolf  survey 
methods  in  both  States  focus  on  wolf 
packs  and  may  miss  some  lone 
individuals. 

Final  and  State  wolf  management 
plans  for  Michigan  and  Wisconsin, 
respectively,  have  identified  habitat 
protection  as  one  of  their  top  priorities 
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for  maintaining  a  viable  wolf 
population.  Both  of  these  State  wolf 
management  plans  emphasize  the  need 
to  manage  human  access  to  wolf  areas 
by  avoiding  increasing  road  densities, 
protecting  habitat  corridors  between 
larger  tracts  of  wolf  habitat,  avoiding 
disturbance  and  habitat  degradation  in 
the  immediate  vicinity  of  den  and 
rendezvous  sites,  and  maintaining 
adequate  prey  species  for  wolves  by 
suitable  habitat  and  prey  harvest 
regulations. 

Both  the  final  Michigan  Plan  and  the 
Wisconsin  Plan  establish  wolf 
population  goals  that  exceed  the  viable 
population  threshold  identified  in  the 
Federal  Recovery  plan  for  isolated  wolf 
populations,  that  is,  a  population  of  200 
or  more  wolves  for  5  consecutive  years 
(U.S.  Fish  and  Wildlife  Service  1992a). 
Each  State  adopted  this  approach  to 
ensure  the  continued  existence  of  a 
viable  wolf  population  within  its 
borders  regardless  of  the  condition  or 
existence  of  wolf  populations  in 
adjacent  States  or  Canada.  The  Michigan 
Plan  contains  a  long-term  minimum 
goal  of  200  wolves  (excluding  Isle 
Royale  wolves)  and  identifies  800 
wolves  as  the  estimated  carrying 
capacity  of  suitable  areas  on  the  Upper 
Peninsula  (MI  DNR  1997). 

The  final  Wisconsin  wolf  plan 
identifies  a  management  goal  of  350 
wolves,  well  above  the  200  wolves 
specified  in  the  Federal  Recovery  Plan 
for  a  viable  isolated  wolf  population. 
After  the  Wisconsin  wolf  population  is 
at  250  for  3  consecutive  years 
(excluding  wolves  on  Indian 
Reservations)  the  species  will  be 
removed  from  the  State's  threatened  and 
endangered  species  list  (WI  DNR  1999a). 

Three  comparable  surveys  of  wolf 
numbers  and  range  in  Minnesota  have 
been  carried  out  in  recent  decades.  The 
first  survey  estimated  a  State  wolf 
population  of  1235  in  1979  (Berg  and 
Kuehn  1982).  In  1989,  1500  to  1750 
wolves  were  estimated  in  the  State 
(Fuller  et  al  1992).  This  represents  an 
average  annual  increase  of  about  three 
percent.  The  1998  survey  (Berg  and 
Benson,  in  press)  estimated  that  the 
State's  wolf  population  was  2445 
animals,  indicating  an  average  annual 
growth  rate  of  4  to  5  percent  during  the 
intervening  9  years.  While  estimates  of 
the  wolf  population  that  are  made  at 
about  10-year  intervals  do  not  provide 
any  insight  into  annual  fluctuations  in 
wolf  numbers  that  might  be  due  to 
winter  conditions,  prey  availability  and 
vulnerability,  legal  depredation  control, 
and  illegal  killing,  these  three 
population  estimates  clearly  indicate 
that  the  Minnesota  wolf  population  has 
continued  to  increase.  (Refer  to 


Recovery  Progress  of  Gray  Wolves  in  the 
Eastern  United  States,  above,  for 
additional  details  on  the  increase  in 
numbers  and  range  of  Minnesota 
wolves.) 

The  Minnesota  DNR  prepared  its  Wolf 
Management  Plan  (MN  Plan)(MN  DNR 
1999)  and  an  accompanying  legislative 
bill  in  early  1999  and  submitted  them  to 
the  Minnesota  Legislature.  The 
Legislature  must  approve  the  plan  and 
bill  to  provide  implementation  of  the 
regulatory  authority.  However,  the 
Legislature  failed  to  approve  the  MN 
Plan  in  the  1999  session.  In  early  2000 
the  MN  DNR  released  a  second  bill  that 
would  result  in  somewhat  different  wolf 
management  and  protection  than  would 
the  1999  bill.  As  of  mid-February  the 
Minnesota  Legislature  had  not  yet 
considered  the  2000  Minnesota  wolf 
management  bill. 

The  complete  text  of  the  Wisconsin, 
Michigan,  and  Minnesota  wolf 
management  plans  and  bills  can  be 
found  on  our  Web  site.  Our  summaries 
of  those  plans  are  also  available  there. 
See  FOR  FURTHER  INFORMATION,  above,  for 
the  L  inform  Resource  Locator  (URL)  of 
our  World  Wide  Web  site. 

We  expect  wolf  populations  to 
continue  to  be  conserved  on  most,  and 
probably  all,  Indian  Reservations  in  the 
western  Great  Lakes  area,  and  those 
practices  will  augment  wolf  population 
goals  listed  above  for  the  State  DNRs. 
While  we  are  unable  to  perform  a 
comprehensive  analysis  of  the  likely 
future  management  and  protection 
afforded  to  wolves  on  Native  American 
reservations,  we  believe  their  traditional 
respect  for  the  wolf,  and  its  importance 
in  Native  American  cultiire,  will  seciu-e 
the  species'  future  existence  on  most 
land  under  Native  American  control. 

The  wolf  retains  great  cultural 
significance  and  traditional  value  to 
many  Tribes  and  their  members  (Eli 
Hunt,  Leech  Lake  Tribal  Council,  in  litt. 
1998,  Mike  Schrage,  Fond  du  Lac 
Resource  Management  Division,  in  litt. 
1998a).  Some  Native  Americans  view 
wolves  as  competitors  for  deer  and 
moose,  while  others  are  interested  in  the 
harvest  of  the  wolf  as  a  furbearer 
(Schrage,  in  litt.  1998a).  Many  Tribes 
intend  to  manage  their  natural 
resources,  wolves  among  them,  in  a 
sustainable  manner  in  order  that  they  be 
available  to  their  descendants.  However, 
traditional  natural  resource  harvest 
practices  often  include  only  a  minimum 
amount  of  regulation  by  the  Tribal 
government  (Hxmt  in  litt.  1998). 

In  the  creation  story  of  the  Ojibwa, 
Ma"tngan,  the  wolf,  is  a  brother  to  the 
Original  Man.  The  two  traveled  together 
throughout  the  world  naming 
everything  they  encountered.  Afterward, 


the  Creator  had  them  take  separate 
paths,  but  told  them  that  they  would 
share  the  same  fates,  and  that  both 
would  be  feared,  respected,  and 
misunderstood  by  others  who  arrived 
later.  Thus,  the  Ojibwa  people  link  their 
survival  to  that  of  Ma'ingan.  and  will 
fully  support  the  protection  of  the  wolf 
to  ensure  its  health  and  abundance  in 
the  future  (Schlender.  Great  Lakes 
Indian  Fish  and  Wildlife  Commision,  in 
litt.  1998). 

In  order  to  retain  and  strengthen  these 
cultural  connections  some  Tribes  are 
choosing  to  reject  the  unnecessar>' 
killing  of  wolves  on  reservations  and  on 
ceded  lands,  even  if  wolves  were  to  be 
delisted.  For  example,  the  Tribal 
Council  of  the  Leech  Lake  Band  of 
Minnesota  Chippewa  recently  has 
adopted  a  resolution  that  describes  the 
sport  and  recreational  harvest  of  gray 
wolves  as  an  inappropriate  use  of  the 
animal.  The  resolution  supports  the 
limited  harvest  of  wolves  to  be  used  for 
traditional  or  spiritual  purposes  by 
enrolled  Tribal  members  This  limited 
harvest  would  only  be  allowed  by  the 
Tribe  if  it  does  not  negatively  affect  the 
wolf  population.  We  will  assist  the 
Council  with  obtaining  wolf  pelts  and 
parts  that  become  available  from  other 
sources,  such  as  depredation  control 
activities,  based  on  their  request.  The 
Leech  Lake  Reservation  is  home  to  an 
estimated  75  to  100  gray  wolves,  the 
largest  population  of  wolves  on  an 
Indian  reservation  in  the  48 
conterminous  States  (Hunt  in  litt.  1998). 

The  Red  Lake  Band  of  Chippewa 
Indians  (Minnesota)  has  indicated  that  it 
is  likely  to  develop  a  wolf  management 
plan  that  will  probably  be  very  similar 
in  scope  and  content  to  the  plan 
developed  by  the  MN  DNR.  The  Band's 
position  on  wolf  management  is  "wolf 
preser\'ation  through  effective 
management,"  and  the  Band  is 
confident  that  wolves  will  continue  to 
thrive  on  their  lands  (Lawrence  Bedeau, 
Red  Lake  Band  of  Chippewa  Indians,  in 
litt.  1998). 

The  Kfiweenaw  Bay  Indian 
Community  (Michigan)  has  at  least  one 
wolf  pack  of  four  animals  on  its  lands. 
They  will  continue  to  list  the  gray  wolf 
as  a  protected  animal  under  the  Tribal 
Code  even  if  federally  delisted,  with 
hunting  and  trapping  prohibited  (Mike 
Donofrio,  Biological  Services. 
Keweenaw  Bay  Indian  Community, 
pers.  comm.  1998).  Other  Tribes,  such 
as  the  Fond  du  Lac  Band  of  Lake 
Superior  Chippewa,  have  requested  a 
slower  pace  to  any  wolf  delisting 
process  to  allow  more  time  for  the 
preparation  of  Tribal  wolf  management 
plans.  The  Fond  du  Lac  Band  has 
passed  a  resolution  opposing  Federal 
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delisting  and  to  any  other  measure  that 
would  permit  trapping,  hunting,  or 
poisoning  of  the  gray  wolf  (Schrage  in 
litt.  1998b). 

The  Great  Lakes  Indian  Fish  and 
Wildlife  Commission  has  stated  its 
intent  to  work  closely  with  the  States  to 
cooperatively  manage  wolves  in  the 
ceded  territories  in  the  Upper  Midwest, 
and  will  not  develop  a  separate  wolf 
management  plan.  The  Commission 
intends  to  work  with  us  to  ensure  that 
State  plans  will  adequately  protect  the 
wolf  (Schlender.  m  litt.  199P). 

The  lands  of  national  forests,  and  the 
prey  species  found  in  their  various 
habitats,  are  important  to  wolf 
conservation  and  recovery  in  the 
western  Great  Lakes  States.  There  are 
six  national  forests  in  that  area  that  have 
resident  wolves.  Their  wolf  populations 
range  from  3  on  the  Nicolet  National 
Forest  in  northeastern  Wisconsin  to  an 
estimated  300—400  on  the  Superior 
National  Forest  in  northeastern 
Minnesota.  The  land  base  of  the 
(^hequamegon  National  Forest  currently 
IS  used  by  nearly  half  of  the  wolves  in 
Wisconsin.  All  of  these  national  forests 
are  operated  in  conformance  with 
standards  and  guidelines  in  their 
management  plans  that  follow  the 
recommendations  of  the  1992  Recovery 
Plan  for  the  Eastern  Timber  Wolf  (U.S. 
Fish  and  Wildlife  Ser\'ice  1992a). 
Reclassification  to  threatened  status  is 
not  expected  to  change  these  standards 
and  guidelines:  in  fact,  the  gray  wolf  is 
expected  to  remain  classified  as  a 
sensitive  species  by  the  Regional 
F'orester  for  U.S.  Forest  Service  Region 
9  at  least  for  5  years  even  if  federally 
delisted  (Steve  Mighton,  U.S.  Forest 
Service,  pers.  comm.  1998).  This 
continuation  of  current  national  forest 
management  practices  will  be  a  major 
factor  in  ensuring  the  long-term  viability 
of  gray  wolf  populations  in  Minnesota, 
Wisconsin,  and  Michigan. 

Gray  wolves  regularly  use  four  units 
of  the  National  Park  System  in  the 
western  Great  Lakes  States  and  may 
occasionally  use  three  or  four  other 
units.  Although  the  National  Park 
Service  (NPS)  has  participated  in  the 
development  of  some  of  the  wolf 
management  plans  in  this  area,  NPS  is 
not  bound  bv  those  plans.  Instead,  the 
NPS  Organic  Act  and  the  NPS 
Management  Policy  on  Wildlife  give  the 
agency  a  separate  responsibility  to 
conserve  natural  and  cultural  resources 
and  the  wildlife  present  within  the 
Parks.  National  Park  Service 
management  policies  require  that  native 
species  be  protected  against  harvest, 
removal,  destruction,  harassment,  or 
harm  through  human  action,  so 
management  emphasis  will  continue  to 


minimize  the  human  impacts  on  wolf 
populations  Thus,  because  of  their 
responsibility  to  preserve  all  wildlife, 
units  of  the  National  Park  System  can  be 
more  protective  of  wildlife  than  are 
State  plans  and  regulations.  In  the  case 
of  the  gray  wolf,  the  NPS  Organic  Act 
and  NPS  policies  will  continue  to 
provide  protection  to  the  wolf  even  after 
Federal  delisting  has  occurred. 

Voyageurs  National  Park,  along 
Minnesota's  northern  border,  has  a  land 
base  of  nearly  350,000  sq  km  (134.000 
sq  mi).  Preliminary  data  from  the  first  6 
months  of  a  3-year  wolf  study  indicate 
that  40  to  55  wolves  in  7  to  11  packs 
currently  have  at  least  a  portion  of  their 
territory  within  the  Park.  Management 
and  protection  of  wolves  within  the 
Park  is  not  expected  to  change 
significantly  if  they  are  reclassified  to 
threatened  or  even  if  delisted. 
Voyageurs  National  Park  has  identified 
winter  Wildlife  Protection  Areas;  some 
of  these  areas  are  lake  embayments 
which  are  closed  to  winter  visitation  to 
minimize  human  disturbance  to 
wildlife,  including  wolves  and  bald 
eagles.  Temporary  closures  around  wolf 
denning  and  rendezvous  sites  will  be 
enacted  to  reduce  human  disturbance. 
Sport  har\'est  of  wolves  within  the  Park 
will  be  prohibited,  regardless  of  what 
may  be  allowed  beyond  Park  boundaries 
in  fiiture  years  If  there  is  a  need  to 
control  depredating  wolves  (unlikely 
due  to  the  current  absence  of 
agricultural  activities  adjacent  to  the 
Park)  the  Park  will  work  with  the  State 
to  conduct  control  activities  outside  the 
Park  to  resolve  the  problem  (Barbara 
West,  Voyageurs  National  Park,  in  litt. 
1999). 

The  wolf  population  in  Isle  Royale 
National  Park  is  described  above  (see 
Recovery  Progress  of  Gray  Wolves  in  the 
Eastern  United  States).  The  NPS  has 
indicated  that  it  will  continue  to  closely 
monitor  and  study  these  wolves,  but  at 
this  time  it  does  not  plan  to  take  any 
special  measures  to  ensure  their 
continued  existence,  regardless  of  their 
status  under  the  Act  This  wolf 
population  is  very  small  and  isolated 
from  the  remainder  of  the  western  Great 
Lakes  population;  it  is  not  considered  to 
be  significant  to  the  recovery  or  long- 
term  viability  of  the  gray  wolf  (U.S.  Fish 
and  Wildlife  Ser\'ice  1992a). 

Two  other  units  of  the  National  Park 
System — Pictured  Rocks  National 
Lakeshore  and  St.  Croix  National  Scenic 
Riverway — are  regularly  used  by  wolf 
packs.  Pictured  Rocks  National 
Lakeshore  is  a  narrow  strip  of  land 
along  Michigan's  Lake  Superior 
Shoreline;  it  contains  wolves  during  the 
non-winter  months  when  deer 
populations  are  high.  The  Lakeshore 


intends  to  protect  denning  and 
rendezvous  sites  at  least  as  strictly  as 
the  Ml  DNR  Plan  recommends  (Brian 
Kermer,  Pictiu^  Rocks  National 
Lakeshore,  in  litt.  1998).  The  St.  Croix 
National  Scenic  Riverway,  in  Wisconsin 
and  Mirmesota.  is  also  a  linear 
owTiership,  and  it  makes  up  portions  of 
the  territories  of  3  to  5  packs  of  10  to 
40  wolves.  The  Riverway  is  likely  to 
limit  public  access  to  denning  and 
rendezvous  sites,  and  to  follow  other 
management  and  protective  practices 
outlined  in  the  respective  State  wolf 
management  plans  when  they  are 
finalized  (Robin  Maercklein,  St.  Croix 
National  Scenic  Riverway,  in  litt.  1998). 

In  the  western  Great  Lakes  area  we 
currently  manage  six  units  within  the 
National  Wildlife  Refuge  System  with 
wolf  populations.  Primary  among  these 
are  Agassiz  National  Wildlife  Refuge 
(NWR)  and  Tamarac  NWR  in  Minnesota, 
as  well  as  Seney  NWR  in  the  Upper 
Peninsula  of  Michigan.  Agassiz  NWR 
has  had  as  many  as  20  wolves  in  2  or 
3  packs  in  recent  years,  but  mange  and 
illegal  shootings  have  reduced  them  to 

5  wolves  in  a  single  pack  and  a  separate 
single  wolf  in  1999.  Tamarac  NWR  has 
2  resident  packs  in  1999,  and  both  of 
them  produced  pups.  Possibly  10  to  15 
adult  wolves  use  that  refuge.  Seney 
NWR  currently  has  3  packs,  with  a  total 
of  10  wolves.  Rice  Lake  NWR,  in 
Minnesota,  had  1  or  2  packs  using  the 
refuge  in  1999.  Late  in  the  winter  of 
1998-99  a  pair  of  gray  wolves  were 
located  on  Necedah  ivTWR.  Sherburne 
NWR,  also  in  Minnesota,  has  2  to  4 
individual  wolves,  but  lacks  established 
wolf  packs. 

Gray  wolves  occurring  on  national 
wildlife  refuges  in  the  western  Great 
Lakes  States  will  be  monitored,  and 
refuge  habitat  management  actions  will 
maintain  the  current  prey  base  for  them 
while  they  are  listed  as  threatened,  and 
for  a  minimum  of  5  years  following  any 
futiu^  delisting.  Trapping  or  himting  by 
government  trappers  in  response  to 
depredation  complaints  will  not  be 
authorized  on  these  refuges. 

The  extra  protection  anorded  to 
resident  and  transient  wolves,  their  den 
and  rendezvous  sites,  and  their  prey  by 

6  national  forests,  2  national  parks,  and 
numerous  national  wildlife  refuges  in 
the  western  Great  Lakes  area  will  further 
ensure  the  continuing  recovery  of 
wolves  in  the  three  States. 

In  summary,  we  believe  that,  if 
reclassified  to  threatened,  the  gray  wolf 
will  not  become  endangered  in  the 
western  Great  Lakes  area  in  the 
foreseeable  future  due  to  habitat  or 
range  destruction  or  degradation,  or 
related  factors  that  may  affect  gray  wolf 
numbers.  Recovery  efforts  over  the  past 
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decade,  the  final  or  draft  State  and 
Tribal  wolf  management  plans  and 
practices,  as  well  as  those  of  Federal 
land  management  agencies  in  the 
western  Great  Lakes  area,  will  provide 
adequate  protection  for  wolf 
populations,  maintain  their  prey  base, 
preserve  denning  sites  and  dispersal 
corridors,  and  are  likely  to  keep  wolf 
populations  well  above  the  numerical 
recovery  criteria  established  in  the 
Federal  recovervplan. 

Northeastern  Gray  Wolves. 
Researchers  have  recently  evaluated  the 
potential  for  wolf  restoration  in  the 
Northeastern  U.S.,  and  foimd  that  both 
habitat  quality  and  prey  densities  are 
favorable  for  gray  wolf  recovery 
(Harrison  and  Chapman  1997).  The 
moose  population  in  Maine  is 
particularly  robust,  and  within  the  past 
few  decades  moose  have  expanded  their 
range  throughout  New  Hampshire  and 
into  Vermont.  Additionally,  a  small 
number  of  moose  now  occur  in  northern 
New  York.  White-tailed  deer  and  beaver 
pi)pulations  are  generally  considered 
healthy  throughout  the  region. 
Therefore,  we  believe  that  habitat  and 
prey  base  conditions  are  favorable  for 
wolf  restoration  in  the  Northeastern  U.S. 

Western  Gray  Wolves.  The  Recovery 
Plan  recommended  that  wolf  recovery 
efforts  in  the  northern  U.S.  Rocky 
Mountains  be  focused  on  areas  that 
contained  large  blocks  of  public  land, 
abundant  wild  ungulates,  and  minimal 
livestock  to  reduce  potential  conflicts 
between  people  and  wolves.  Three 
pnmarv  recoven,'  areas  were  identified: 
northwestern  Montana,  central  Idaho, 
and  the  Greater  Yellowstone  Area  (U.S. 
Fish  and  Wildlife  Service  1987). 
Northwestern  Montana  (more  than 
50.000  sq  km  (19.200  sq  mi);  the  area 
North  of  Interstate  90  and  West  of 
Interstate  15)  is  a  mixture  of  public 
land,  primarily  administrated  by  the 
USDA  Forest  Service,  and  private  land, 
The  economy  and  local  culture  is 
diverse  and  not  as  agriculturally  based 
as  other  parts  of  Montana  (Bangs  e^  al. 
1995).  The  Greater  Yellowstone  Area 
and  central  Idaho  areas,  64,000  sq  km 
(24,600  sq  mi)  and  53,900  sq  km  (20,700 
sq  mi)  respectively,  are  primarily 
composed  of  public  lands  (U.S.  Fish  and 
Wildlife  Service  1994a).  These  areas  of 
potential  wolf  habitat  are  secure  and 
there  are  no  foreseeable  habitat-related 
threats  that  would  prevent  them  firom 
supporting  a  wolf  population  that 
exceeds  recovery  levels. 

Wild  ungulate  populations  in  these 
three  areas  are  composed  mainly  of  elk, 
white-tailed  deer,  mule  deer,  moose, 
and  (only  in  the  Greater  Yellowstone 
Area)  bison.  The  States  of  Montana, 
Idaho,  and  Wyoming  have  managed 
resident  ungulate  populations  for 


decades  and  maintain  them  at  densities 
that  would  support  a  recovered  wolf 
population.  There  is  no  foreseeable 
condition  that  would  cause  a  decline  in 
ungulate  populations  significant  enough 
to  affect  a  recovered  wolf  population. 
While  100,000  to  250,000  wild 
ungulates  are  estimated  in  each  State, 
domestic  ungulates,  primarily  cattle  and 
sheep,  are  typically  at  least  twice  as 
numerous  even  on  public  lands  (U.S. 
Fish  and  Wildlife  Service  1994a).  The 
only  areas  large  enough  to  support  wolf 
packs,  but  lacking  livestock  grazing,  are 
Yellowstone  National  Park  and  some 
adjacent  USDA  Forest  Service 
Wilderness  and  parts  of  wilderness 
areas  in  central  Idaho  and  northwestern 
Montana.  Consequently,  many  wolf 
pack  territories  have  included  areas 
used  by  livestock,  primarily  cattle. 
While  there  is  no  livestock  grazing  in 
Glacier  National  Park,  every  wolf  pack 
in  northwestern  Montana  has  interacted 
with  some  livestock,  primarily  cattle.  To 
date,  conflict  between  wolves  and 
livestock  has  resulted  in  the  annual 
removal  of  less  than  six  percent  of  the 
wolf  population  (Bangs  et  al.  1995).  This 
level  of  removal  by  itself  is  not  generally 
believed  to  cause  declines  in  wolf 
populations. 

In  summary,  we  do  not  believe  that 
habitat  loss  or  deterioration,  or  a  decline 
in  the  abundance  of  wild  prey,  will 
occiir  at  levels  that  will  affect  wolf 
recovery  and  long-term  population 
viability  in  the  Western  DPS. 

Southwestern  (Mexican)  Gray  Wolves. 
Sufficient  suitable  habitat  exists  in  the 
Southwestern  United  States  to  support 
current  recovery  plan  objectives  for  the 
Southwestern  (Mexican)  gray  wolf 
These  habitats  occvir  primarily  on 
national  forests  and  Native  American 
reservations.  Current  and  reasonably 
foreseeable  management  practices  on 
these  areas  are  expected  to  support 
ungulate  populations  at  levels  that  will 
sustain  wolf  populations  which  meet  or 
exceed  recovery  plan  objectives.  Habitat 
destruction  or  modification  is  not 
currently  considered  a  threat  or 
deterrent  for  restoration  of 
Southwestern  (Mexican)  gray  wolves. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes. 

General.  Since  their  listing  under  the 
Act,  there  have  been  no  gray  wolves 
legally  killed  or  removed  from  the  wild 
for  either  commercial  or  recreational 
purposes.  We  acknowledge  that  there 
may  have  been  wolves  illegally  killed 
for  commercial  use  of  the  pelts  and 
other  parts,  but  illegal  conunercial 
traiBcking  in  wolf  pelts  or  wolf  parts  is 
believed  to  be  rare.  Illegal  captxire  of 
wolves  for  commercial  breeding 


purposes  is  also  possible,  but  is  also 
believed  to  be  rare.  The  large  fines  and 
prison  sentences  provided  for  by  the  Act 
for  criminal  violations  are  believed  to 
substantially  discourage  and  minimize 
the  illegal  killing  of  wolves  for 
commercial  or  recreational  purposes. 

The  intentional  or  incidental  killing, 
or  capture  and  permanent  confinement 
of  endangered  nr  threatened  gray  wolves 
for  scientific  purposes  can  only  legally 
occur  under  permits  issued  bv  us  (under 
section  10(a)(1)(A)  and  10(a)('l)(B)  of  the 
Act;  under  an  incidental  take  statement 
issued  by  us  as  part  of  a  biological 
opinion  evaluating  the  effects  of  an 
action  by  a  Federal  agency;  under  an 
incidental  take  statement  issued  by  us 
pursuant  to  section  10(a)(1)(B),  or  by  a 
State  agency  operating  under  a 
cooperative  agreement  with  us  pursuant 
to  section  6  of  the  Act  (50  CFR 
17.21(c)(5)  and  17.31(b)).  Although 
exact  figures  are  not  available,  such 
removals  of  wolves  from  the  wild  have 
been  very  limited  and  probably 
comprised  an  average  of  fewer  than  two 
animals  per  year  since  the  species  was 
first  listed  as  endangered.  These  animals 
were  either  taken  from  the  Minnesota 
wolf  population  during  long-term 
research  activities  (about  15  gray 
wolves),  were  accidental  takings  as  a 
result  of  research  activities  in  Wisconsin 
(4  mortalities  and  1  long-term 
confinement),  were  removed  from  the 
endangered  population  in  Mexico  (5 
wolves)  to  be  used  as  breeding  stock  for 
reintroduction  programs  in  the  United 
States,  or  they  were  previously  released 
Canis  lupus  baileyi  that  were  recaptured 
for  probable  permanent  confinement 
after  being  judged  unsuitable  for  the 
reintroduction  program  (2  or  3  wolves) 
(WiUiam  Berg,  MN  DNR,  in  litt.  1998; 
Mech.  m  litt.  1998;  David  Parsons,  U.S. 
Fish  and  Wildlife  Service  in  litt.  1998; 
Wydeven  1998). 

We  believe  that  there  have  been  no 
wolves  legally  removed  from  the  wild 
for  educational  purposes  in  recent  years. 
Wolves  that  are  used  for  such  purposes 
are  the  captive-reared  offspring  of 
wolves  that  were  already  in  captivity  for 
other  reasons. 

Refer  to  Depredation  Control 
Programs  in  the  Western  Great  Lakes 
States  and  Depredation  Control 
Programs  in  the  Western  DPS  under  E. 
Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 
below,  for  discussions  of  additional 
wolf  mortalities  associated  with  wolf 
depredation  control  programs. 

Western  Great  Lakes  Gray  Wolves.  If 
reclassified  to  threatened  status,  the 
taking  of  gray  wolves  for  commercial, 
recreational,  scientific,  or  educational 


Federal  Register/ Vol.  65,  No.  135 /Thursday.  July  13.  2000 / Proposed  Rules  43463 


purposes  would  still  be  generally 
prohibited  under  the  Act,  but  could  be 
authorized  by  Federal  permit.  In 
addition,  the  taking  of  wolves  for 
conservation  purposes  could  be  done 
without  an  authorizing  permit,  if  that 
taking  is  done  by  an  employee  or  agent 
of  a  State  conservation  agency  having  an 
approved  conservation  agreement  under 
the  provisions  of  section  6(c)  of  the  Act. 
The  wildlife  management  agencies  of 
the  States  of  Minnesota,  Wisconsin. 
Michigan,  North  Dakota,  and  South 
Dakota  each  have  such  an  approved 
conservation  agreement,  and  therefore, 
would  be  able  to  take  gray  wolves  for 
conservation  purposes  if  they  are 
reclassified  to  threatened  status.  The 
amount  of  such  take  must  be  reported  to 
us  annually. 

A  reclassification  to  threatened  status 
for  the  Western  Great  Lakes  DPS  would 
not  result  in  any  decrease  m  protection 
for  gray  wolves  in  Minnesota,  because 
they  already  are  classified  as  threatened 
there.  Therefore,  we  do  not  expect  any 
increase  in  the  taking  of  Minnesota 
wolves  for  these  purposes.  The 
extremely  small  current  level  of  such 
take  has  not  affected  the  recovery  of 
Minnesota  wolves,  and  is  not  expected 
to  do  so  in  the  future. 

Gray  wolves  in  Wisconsin,  Michigan, 
North  Dakota,  and  South  Dakota  will  be 
subject  to  a  possible  increase  in  take  by 
employees  or  agents  of  these  States. 
However,  this  take  must  be  for 
conservation  purposes,  and  is  thus 
likely  to  be  for  research  purposes. 
Therefore,  we  believe  such  take  will  be 
minimal  and  will  not  significantly  slow 
wolf  recovery  in  Wisconsin  and 
Michigan.  (Refer  to  Depredation  Control 
Programs  in  the  Western  Great  Lakes 
States  under  E.  Other  Natural  or 
Manmade  Factors  Affecting  its 
Continued  Existence,  below,  for  a 
discussion  of  the  increased  take 
expected  in  these  four  States  for 
depredation  control  under  the  proposed 
section  4(d)  special  regulation.) 

The  taking  of  wolves  by  Tribes, 
Federal  agencies,  organizations,  or 
private  citizens  for  commercial, 
recreational,  scientific,  or  educational 
purposes  may  increase  slightly,  because 
the  Act  allows  us  to  issue  take  permits 
for  zoological  exhibition,  educational 
purposes,  and  "special  purposes 
consistent  with  the  Act"  for  threatened 
but  not  for  endangered  wildlife.  Again, 
the  requirement  that  such  take  must 
promote  the  conservation  of  the 
threatened  species  means  that  the 
magnitude  of  the  take  will  be  small  and 
cannot  inhibit  continued  gray  wolf 
recoverv' 

Western  Gray  Wolves.  Since  being 
listed  as  endangered  and  experimental, 
there  has  been  no  legal  commercial, 
recreational,  or  educational  utilization 


or  take  of  western  grav  wolves.  In  the 
States  where  wolves  are  proposed  for 
reclassification  to  threatened  status  and 
will  be  covered  by  the  proposed  4(d) 
special  regulation,  there  still  would  not 
be  any  legal  take  for  these  purposes 
under  the  threatened  classification  or 
under  the  proposed  special  regulation. 

We  believe  some  wolf  mortalities 
associated  with  the  ongoing  scientific 
studies  of  wolves  will  occur.  Some  of 
these  studies  involve  capturing  and 
radiocoUaring  of  wolves  Wolf  capture 
by  trapping,  helicopter  netguiming,  and 
darting  has  the  potential  to  seriously 
injure  or  kill  wolves.  These 
unintentional  mortalities  are  rare  and 
generally  average  less  than  2  percent  of 
the  wolves  handled  (U.S.  Fish  and 
Wildlife  Service  1994a).  Dxiring  the 
reintroduction  of  wolves  from  Canada 
nearly  100  wolves  were  handled  and  2 
died.  Since  then  there  has  been  only  1 
wolf  mortality  out  of  about  130  wolves 
captured  as  part  of  routine  trapping  and 
radiocoUaring  for  monitoring  purposes 
in  Montana.  Idaho,  and  Wyoming. 

Northeastern  and  Southwestern 
(Mexican I  Gray  Wolves.  In  these  DPSs, 
gray  wolves  would  continue  to  be 
protected  by  section  9  of  the  Act  under 
their  threatened,  endangered,  or 
nonessential  experimental  population 
classifications.  These  classifications 
would  prohibit  any  commercial  or 
recreational  take  of  gray  w-olves.  Neither 
the  current  special  regulations  for  the 
nonessential  experimental  population  in 
the  Southwestern  (Mexican)  DPS,  nor 
the  proposed  special  regulation  for  the 
Northeastern  DPS.  would  allow  these 
forms  of  take.  Enforcement  by  us  will 
continue  to  keep  such  take  to  minimal 
levels. 

Take  for  scientific  or  recovery 
purposes,  including  educational 
purposes,  will  be  available  for  both 
DPSs.  For  the  Southwestern  (Mexican) 
DPS  such  take  can  be  authorized  only 
by  a  permit  from  us.  Under  the 
proposed  special  regulation  for  the 
Northeastern  DPS  take  of  wolves  for 
scientific,  educational,  and  conservation 
purposes  can  be  carried  out  by  States 
under  existing  cooperative  agreements 
with  us  under  section  6  of  the  Act.  This 
take  authority  would  be  extended  to 
Tribes  after  they  have  developed  a  wolf 
conservation  plan  and  it  has  been 
approved  by  us. 

Thus,  in  all  cases,  gray  wolf  take  for 
scientific,  educational,  and  conservation 
purposes  must  benefit  the  gray  wolf  DPS 
and  must  promote  its  recovery'. 
Therefore,  any  take  of  this  nature  will 
not  negatively  impact  these  DPSs. 

C.  Disease  or  Predation 

Disease 

Many  diseases  and  parasites  have 
been  reported  for  the  gray  wolf,  and 


several  of  them  have  had  significant 
impacts  during  the  recovery  of  the 
species  Ln  the  conterminous  States. 
These  diseases  and  parasites,  and 
perhaps  others,  must  be  considered  to 
be  significant  potential  threats  to  gray 
wolf  populations  in  the  future.  Thus,  in 
order  to  avoid  a  disease/parasite-related 
decline  in  the  gray  wolf  population, 
their  presence  and  impacts  require 
diligent  monitoring  and  appropriate 
follow-up  for  the  foreseeable  futiire. 
Western  Great  Lakes  Gray  Wolves. 
Canine  parvovirus  (CPV)  is  a  relatively 
new  disease  that  infects  wolves, 
domestic  dogs,  foxes,  coyotes,  sktmks, 
and  raccoons.  Recognized  in  the  United 
States  in  1977  in  domestic  dogs,  it 
appeared  in  Minnesota  wolves  (based 
upon  retrospective  serologic  evidence) 
live-trapped  as  early  as  1977  (Mech  et 
al.  1986).  However,  Minnesota  wolves 
may  have  been  exposed  to  the  virus  as 
early  as  1973  (Mech  and  Goyal  1995). 
Serologic  evidence  of  gray  wolf 
exposiu^  to  CPV  peaked  at  95  percent 
of  a  group  of  Minnesota  wolves  live- 
trapped  in  1989  (Mech  and  Goyal  1993). 
In  a  captive  colony  of  Minnesota 
wolves,  pup  and  yearling  mortality  from 
CPV  was  92  percent  of  the  animals  that 
showed  indications  of  active  CPV 
infections  in  1983  (Mech  and  Fritts 
1987).  demonstrating  the  substantial 
impacts  this  disease  can  have  on  young 
wolves.  It  is  believed  that  the 
population  impacts  of  CPV  occur  via 
diarrhea-induced  dehydration  leading  to 
abnormally  high  pup  mortality  {W[  DNR 
1999). 

There  is  no  evidence  that  CPV  has 
caused  a  population  decline  or  has  had 
a  significant  impact  on  the  recovery  of 
the  Minnesota  gray  wolf  population. 
However,  Mech  and  Goyal  (1995)  found 
that  high  CPV  prevalence  in  the  wolves 
of  the  Superior  National  Forest  in 
Minnesota  occurred  during  the  same 
years  in  which  woLf  pup  niunbers  were 
low.  Because  the  wolf  population  did 
not  decline  diuing  the  study  period, 
they  concluded  that  CPV-caused  pup 
mortality  was  compensatory,  that  is.  it 
replaced  deaths  that  would  have 
occurred  from  other  causes,  especially 
starvation  of  pups.  They  theorized  that 
CPV  prevalence  affects  the  amoimt  of 
population  increase,  and  that  a  wolf 
population  will  decline  when  76 
percent  of  the  adult  wolves  consistendy 
test  positive  for  CPV  exposure.  Their 
data  indicate  CPV  prevalence  in  adult 
wolves  in  their  study  area  increased  by 
an  annual  average  of  4  percent  during 
1979-93.  and  was  at  least  80  percent 
during  the  last  5  years  of  their  study 
(Mech  and  Goyal  1995).  Additional 
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unpublished  data  gathered  since  1995 
indicate  that  CPV  reduced  wolf 
population  growth  in  that  area  from 
1979  to  1989,  but  not  since  that  period 
(Mech  in  litt.  1999).  These  data  provide 
strong  justification  for  continuing 
population  and  disease  monitoring. 

The  disease  probably  stalled  wolf 
population  growth  in  Wisconsin  during 
the  early  and  mid-1980s.  During  those 
years  the  Wisconsin  wolf  population 
declined  or  was  static,  and  75  percent 
of  32  wolves  tested  by  the  same  method 
were  positive  for  CPV.  During  the 
following  years  (1988-96)  of  population 
increase  only  35  percent  of  the  63 
wolves  tested  positive  for  CPV  (WI  DNR 
1999).  CPV  exposure  rates  were  at  50 
percent  in  live-captured  Wisconsin 
wolves  in  1995-96  (WI  DNR  1999),  but 
there  is  no  necropsy  evidence  of  CPV 
mortalities  from  Wisconsin  wolves 
(Nancy  Thomas,  National  Wildlife 
Health  Laboratory,  in  litt.  1998). 
However,  the  difficulty  of  discovering 
CPV-ldlled  pups  must  be  considered. 

Canine  parvovirus  is  considered  to 
have  been  a  major  cause  of  the  decline 
of  the  isolated  Isle  Royale,  Michigan, 
population  in  the  mid  and  late  1980s. 
The  Isle  Royale  gray  wolf  population 
decreased  from  23  and  24  wolves  in 
1983  and  1984,  respectively,  to  12  and 
11  wolves  in  1988  and  1989, 
respectively  The  wolf  population 
remained  in  the  low  to  mid-teens 
through  1995.  However,  factors  other 
than  disease  may  be  causing  a  low  level 
of  reproductive  success,  including  a  low 
level  of  genetic  diversity  and  a  prey 
population  composed  of  young  healthy 
moose  that  may  make  it  difficult  to 
secure  sufficient  prey  for  pups.  There 
are  no  data  showing  any  CPV-caused 
population  impacts  to  the  larger  gray 
wolf  population  on^e  Upper  Peninsula 
of  Michigan  (Peterson  et  al.  1998). 

Sarcoptic  mange  is  caused  by  a  mite 
infection  of  the  skin.  The  irritation 
caused  by  the  feeding  and  burrowing 
mites  results  in  scratching  and  then 
severe  fur  loss,  which  in  tiun  can  lead 
to  mortality  from  exposure  during 
severe  winter  weather.  From  1991-96  27 
percent  of  live-trapped  Wisconsin 
wolves  exhibited  symptoms  of  mange. 
Dxiring  the  winter  of  1992-93  58  percent 
showed  symptoms,  and  a  concurrent 
decline  in  the  Wisconsin  wolf 
population  was  attributed  to  mange- 
induced  mortality  (WI  DNR  1999). 
Seven  Wisconsin  wolves  died  of  mange 
during  the  years  1993  through  October 
15,  1998.  and  severe  fur  loss  affected 
five  other  wolves  that  died  from  other 
causes  During  that  period  mange  was 
the  third  largest  cause  of  death  in 
Wisconsin  wolves,  behind  trauma 


(usually  vehicle  collisions)  and  shooting 
(Nancy  Thomas  in  litt.  1998). 

In  a  long-term  Alberta  wolf  study, 
higher  wolf  densities  were  correlated 
with  increased  incidence  of  mange,  and 
pup  survival  decreased  as  the  incidence 
of  mange  increased  (Brand  et  al.  1995). 
At  least  seven  wild  Michigan  wolves 
died  from  mange  dioring  1993-97, 
making  it  the  most  common  disease  of 
Michigan  wolves.  The  Michigan  Wolf 
Management  Plan  acknowledges  that 
mange  may  be  slowing  wolf  population 
growth  and  specifies  that  captured 
wolves  be  treated  with  Ivermectin  to 
combat  the  mites  (MI  DNR  1997).  MI 
DNR  currently  treats  all  captvu-ed 
wolves  with  Ivermectin,  vaccinates 
them  against  CPV  and  canine  distemper 
virus  (CDV),  and  administers  antibiotics 
to  combat  potential  leptospirosis 
infections. 

Wisconsin  wolves  similarly  had  been 
treated  with  Ivermectin  and  vaccinated 
for  CPV  and  CDV  when  captiu-ed,  but 
the  practice  was  stopped  in  1995  to 
allow  the  wolf  population  to  experience 
more  natural  biotic  conditions.  Since 
that  time.  Ivermectin  has  been 
administered  only  to  captured  wolves 
with  severe  cases  of  mange.  In  the 
future.  Ivermectin  and  vaccines  will  be 
used  sparingly  on  Wisconsin  wolves, 
but  will  be  used  to  counter  significant 
disease  outbreaks  (Adrian  Wydeven  in 
litt.  1998). 

Mange  has  not  been  documented  to  be 
a  significant  disease  problem  in 
Minnesota.  Several  packs  in  the  Ely  and 
Park  Rapids  areas  are  known  to  suffer 
from  mange,  and  a  pack  at  Agassiz  NWR 
in  northwestern  Minnesota  was  reduced 
from  at  least  five  wolves  (the  pack  may 
have  numbered  six  to  eight  in  the  early 
1990s)  to  a  single  animal  over  the  last 
few  years,  primarily  due  to  mange. 

Lyme  disease,  caused  by  a  spirochete, 
is  another  relatively  recently  recognized 
disease,  first  documented  in  New 
England  in  1975;  it  may  have  occiured 
in  Wisconsin  as  early  as  1969.  It  is 
spread  by  ticks,  who  pass  along  the 
infection  to  their  various  host  species 
during  tick  feeding  episodes.  Host 
species  include  humans,  horses,  dogs, 
white-tailed  deer,  white-footed  mice, 
eastern  chipmunks,  coyotes,  and 
wolves.  The  prevalence  of  Lyme  disease 
in  Wisconsin  wolves  averaged  70 
percent  of  live-trapped  animals  in  1988- 
91,  but  dropped  to  37  percent  during 
1992-97.  While  there  are  no  data 
showing  wolf  mortalities  from  Lyme 
disease,  it  may  be  suppressing 
population  growth  through  decreased 
wolf  pup  survival.  Lyme  disease  has  not 
been  reported  from  wolves  beyond  the 
Great  Lakes  regions  (WI  DNR  1999a). 


Other  diseases  and  parasites, 
including  rabies,  canine  distemper, 
canine  heart  worm,  blastomycosis, 
brucellosis,  leptospirosis,  bovine 
tuberculosis,  hookworm,  coccidiosis, 
and  canine  hepatitis  have  been 
documented  in  wild  gray  wolves,  but 
their  impacts  on  future  wild  wolf 
populations  are  not  likely  to  be 
significant  (Brand  et  al.  1995,  Johnson 
1995,  Mech  and  Kurtz  1999.  Thomas  in 
litt.  1998.  WI  DNR  1999a). 

In  aggregate,  diseases  and  parasites 
were  the  cause  of  25  percent  of  the 
diagnosed  wolf  deaths  from  1960-97  in 
Michigan  (MI  DNR  1997)  and  19  percent 
of  the  diagnosed  mortalities  of 
radiocoUared  wolves  in  Wisconsin  from 
1979-98  (Wydeven  1998). 

Since  several  of  the  diseases  and 
parasites  are  known  to  be  spread  by 
wolf  to  wolf  contact,  their  incidence 
may  increase  as  wolf  densities  increase 
in  newly  colonized  areas.  However, 
because  wolf  den.<;ities  generally  are 
relatively  stable  following  the  first  few 
years  of  colonization,  wolf  to  wolf 
contacts  will  not  likely  lead  to  a 
continuing  increase  in  disease 
prevalence  (L.  David  Mech  in  litt.  1998). 

Disease  and  parasite  impacts  may 
increase  because  several  wolf  diseases 
are  carried  and  spread  by  dogs.  This 
transfer  of  diseases  and  parasites  from 
domestic  dogs  to  wild  wolves  may 
increase  as  gray  wolves  continue  to 
colonize  non-wilderness  areas  (Mech  in 
litt.  1998)  Heartworm.  CPV.  and  rabies 
are  the  main  concerns  (Thomas  in  litt 
1998). 

Disease  and  parasite  impacts  are  a 
recognized  concern  of  the  State 
departments  of  natural  resources.  The 
Michigan  Gray  Wolf  Recovery  and 
Management  Flan  states  that  necropsies 
will  be  conducted  on  all  dead  wolves 
and  that  all  live  wolves  that  are  handled 
will  be  examined  and  blood,  skin,  and 
fecal  samples  will  be  taken  to  provide 
disease  information.  ,\11  wolves  that  are 
handled  will  be  vaccinated  for  CDV  and 
CPV  and  treated  for  parasites  before 
release  (MI  DNR  1997).  These  steps  will 
continue  even  if  the  gray  wolf  is 
federally  reclassified  to  threatened. 

Similarly,  the  Wisconsin  Wolf 
Management  Plan  has  a  section  on  wolf 
health  monitoring.  It  states  that  as  long 
as  the  wolf  is  State-listed  as  a  threatened 
or  endangered  species  the  WI  DNR  will 
conduct  necropsies  of  dead  wolves  and 
a  sample  of  live-captured  wolves  will  be 
tested  for  diseases  and  parasites.  The 
goal  will  be  to  capture  and  screen  10 
percent  of  the  State  wolf  population  for 
diseases  annually.  Following  State 
delisting  (after  the  State  wolf  population 
grows  to  250  animals)  disease 
monitoring  will  be  scaled  back  because 
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the  percentage  of  the  wolf  population 
that  is  live-trapped  each  year  will 
decline,  but  periodic  necropsy  and  scat 
analyses  will  continue  to  test  for  disease 
and  parasite  loads  The  plan  also 
recommends  that  all  wolves  live- 
trapped  for  other  studies  should  have 
their  health  monitored  and  reported  to 
the  WI  DNR  wildlife  health  specialists 
(WI  DNR  1999a) 

In  summary,  several  diseases  have 
had  significant  impacts  on  wolf 
population  growth  in  the  Great  Lakes 
region  in  the  past.  These  impacts  have 
been  both  direct,  resulting  in  mortality 
of  individual  wolves,  and  indirect,  by 
reducing  longevity  and  fecundity  of 
individuals  or  entire  packs  or 
populations.  Canine  parvovirus  stalled 
wolf  population  gruwrth  in  Wisconsin  in 
the  early  and  mid-1980s,  and  it  has  been 
implicated  as  a  contributing  factor  in 
declines  in  the  isolated  Isle  Royale 
population.  Sarcoptic  mange  has 
impacted  wolf  recovery-  in  both 
Michigan's  Upper  Peninsula  and  in 
Wisconsin  in  this  decade,  and  is 
recognized  as  a  continuing  problem. 
However,  despite  these  and  other 
diseases  smd  parasites,  the  overall  trend 
for  wolf  populations  in  the  western 
Great  Lakes  States  is  upward.  The  wolf 
management  plans  of  Michigan  and 
Wisconsin  include  monitoring 
components  that  are  expected  to 
identify  future  disease  and  parasite 
problems  in  time  to  allow  corrective 
action  to  be  taken  to  avoid  a  significant 
decline  in  overall  population  viabihty. 
We  do  not  believe  disease  impacts  will 
have  significant  adverse  effects  on  wolf 
recovery  in  the  western  Great  Lakes 
States. 

Western  Gray  Wolves  Wolves  in  the 
northern  US  Rocky  Mountains  are 
exposed  to  a  wide  variety  of  canid 
diseases,  which  are  conunon  throughout 
North  America.  Some  of  these  diseases 
and  parasites  have  been  documented  to 
significantly  affect  wolf  populations, 
usually  temporarily,  in  other  areas  of 
North  America.  However,  in  the  studies 
of  wolves  in  Montana,  Idaho,  and 
Wyoming  to  date,  disease  and  parasites 
have  not  appeared  to  be  a  significant 
factor  affecting  wolf  population 
dynamics.  Just  like  wolves  in  all  other 
parts  of  North  America,  wolves  in  the 
Northern  Rocky  Mountains  will 
occasionally  die  from  a  wide  variety  of 
canid  diseases.  However,  it  is  doubtful 
that  wolf  populations  in  the  northern 
Rocky  Mountains  could  be  significantly 
impacted,  because  wolf  exposure  to 
these  diseases  has  been  occurring  for 
decades.  The  environmental  impact 
statement  (EIS)  on  gray  wolf 
reintroduction  identified  disease  impact 
as  an  issue  but  did  not  evaluate  it 
further,  because  it  appeared  not  to  be 


significant  (U.S.  Fish  and  Wildlife 
Service  1994a).  Likewise,  in  the 
"Wolves  for  Yellowstone?"  reports  to 
Congress  in  1992.  Johnson  (1995b  and 
1995c)  reviewed  the  relationship 
between  wolves  and  rabies,  brucellosis, 
and  tuberculosis  and  found  canids  were 
not  likely  to  be  a  reservoir  for  those 
diseases. 

Southwestern  (Mexican)  Gray  Wolves. 
There  is  no  evidence  suggesting  that 
disease  was  a  significant  factor  in  the 
decline  of  the  Mexican  wolf.  Likewise, 
there  is  no  reason  to  believe  that  disease 
will  be  a  significant  impediment  to 
recovery  of  the  Mexican  wolf  in  the 
wild.  Because  the  potential  for  disease 
and  parasite  transmission  is  much 
greater  in  captivity,  especially  in  zoos, 
all  captive  Mexican  wolves  are 
vaccinated  or  treated  for  potential 
canine  diseases  and  parasites  that  may 
exist  in  the  captive  environment. 

As  a  result  of  captive  disease  and 
parasite  prevention  and  treatment 
protocols,  released  wolves  are  in  good 
health  and  physical  condition  when 
they  enter  the  wild.  Re-established 
Southwestern  (Mexican)  wolves  will  be 
monitored  for  disease  or  parasite-related 
problems. 

Predation 

There  are  no  wild  animals  that 
habitually  prey  on  gray  wolves. 
Occasionally  wolves  will  be  killed  by 
large  prey  such  as  deer  or  moose  (Mech 
and  Nelson  1989)  or  possiblv  by  a 
competing  predator  such  as  a  mountain 
lion,  but  this  has  only  been  documented 
on  rare  occasions  and  is  not  believed  to 
be  a  significant  mortalitv  factor. 
However,  humans  are  highly  effective 
predators  of  gray  wolves. 

Western  Great  Lakes  Gray  Wolves. 
Wolves  are  killed  by  other  wolves,  most 
commonly  when  a  dispersing  wolf 
encounters  another  pack  and  is  attacked 
as  an  intruder,  or  when  two  packs 
encounter  each  other  along  their 
common  territorial  boundary.  This  form 
of  mortality  is  likely  to  increase  as  more 
of  the  available  wolf  habitat  becomes 
saturated  with  wolf  pack  territories,  as 
is  already  the  case  in  northeastern 
Minnesota.  Over  the  period  from 
October  1979  through  June  1998  7  (13 
percent)  wolves  of  the  diagnosed 
mortalities  of  radiocollared  Wisconsin 
wolves  were  a  result  of  wolves  being 
killed  by  other  wolves  (Wydeven  1998). 
However,  this  behavior  is  a  normal  part 
of  the  species'  behavioral  repertoire  and 
should  not  be  a  cause  for  concern  in 
healthy  wolf  populations  as  it  normally 
indicates  that  the  wolf  population  is  at, 
or  approaching,  the  carrying  capacity  of 
the  area. 

Humans  have  functioned  as  highly 
effective  predators  of  the  gray  wolf  as 


we  attempted  to  eliminate  them  from 
the  landscape  in  earlier  times.  The 
United  States  Congress  passed  a  wolf 
bounty  that  covered  the  Northwest 
Territories  in  1817.  Bounties  on  wolves 
subsequently  became  the  norm  for 
States  across  the  species'  range.  In 
Michigan  an  1838  wolf  bounty  became 
the  ninth  law  passed  by  the  First 
Michigan  Legislature;  a  bounty 
remained  in  place  until  1960.  A 
Wisconsin  bounty  was  instituted  in 
1865  and  then  repealed  about  the  time 
wolves  were  extirpated  from  the  State  in 
1957.  Minnesota  maintained  a  wolf 
bounty  imtil  1965. 

Subsequent  to  its  listing  as  a  federally 
endangered  species,  protection  of  the 
gray  wolf  under  the  Act  and  under  State 
endangered  species  statutes  prohibited 
the  killing  of  wolves  except  under 
extenuating  circumstances,  such  as  in 
defense  of  human  life,  for  scientific  or 
conservation  purposes,  or  under  several 
special  regulations  intended  to  reduce 
wolf  depredations  on  hvestock.  This 
reduction  in  human-caused  mortality  is 
the  main  cause  of  the  wolfs  comeback 
in  parts  of  its  historical  range.  However, 
it  is  clear  that  illegal  killing  of  wolves 
still  continues. 

Illegal  killing  of  wolves  occurs  for  a 
number  of  reasons.  Some  of  these 
killings  are  accidental  (e.g.,  vehicle 
collisions,  mistaken  for  coyotes  and 
shot,  caught  in  traps  set  for  other 
animals),  and  some  of  these  incidents 
are  reported  to  State,  Tribal,  and  Federal 
authorities.  However,  it  is  likely  that 
most  illegal  wolf  killings  are  intentional 
and  are  never  reported  to  authorities. 
Such  kilUngs  may  be  done  out  of 
frustration  over  wolf  depredations  on 
livestock  or  pets,  fear  for  the  safety  of 
pets  or  children,  hatred  of  the  species, 
opposition  to  wolf  recovery,  as  a  form 
of  protest  against  the  government,  or  for 
other  reasons.  The  number  of  illegal 
killings  is  difficult  to  determine, 
because  they  generally  occur  in  isolated 
areas  and  the  evidence  is  quickly 
concealed. 

There  are  two  Minnesota  studies  that 
provide  insight  into  the  extent  of 
human-caused  wolf  mortahty  before  and 
after  the  species'  listing.  Based  upon 
bounty  data  from  a  period  that  predated 
wolf  protection  imder  the  Act  by  20 
years,  Stenlund  (1955)  found  an  annual 
human-caused  mortality  rate  of  0.41 
wolves  (that  is,  41  out  of  100  wolf 
mortahties  were  human-caused).  Fuller 
(1989)  provided  1980-86  data  from  a 
north-central  Minnesota  study  area  and 
found  an  annuaJ  human-caused 
mortality  rate  of  0.27.  (Fuller's  mortality 
rate  excludes  wolves  killed  as  part  of 
the  wolf  depredation  control  program.) 
However,  drawing  conclusions  from 
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these  two  data  sets  is  difficult  due  to  the 
confounding  effects  of  habitat  quality, 
exposure  to  humans,  prey  density, 
differing  time  periods,  and  vast 
differences  in  study  design.  While  these 
figiu-es  provide  support  for  the 
contention  that  human-caused  mortality 
decreased  subsequent  to  the  wolfs 
protection  imder  the  Act,  it  is  not 
possible  at  this  time  to  determine  if 
human-caused  mortality  (apart  from 
mortcilities  from  depredation  control) 
has  significantly  changed  during  the  25- 
year  period  that  the  gray  wolf  has  been 
hsted  as  threatened  or  endangered. 

Interestingly,  when  compared  to  his 
1985  survey.  Kellert's  1999  public 
attitudes  survey  showed  an  increase  in 
the  number  of  northern  Minnesota 
residents  who  reported  having  killed,  or 
knowing  someone  who  had  killed,  a 
wolf.  However,  members  of  groups  that 
are  likely  to  encounter  wolves — 
fanners,  hunters,  and  trappers — 
reported  a  decrease  in  the  number  of 
such  incidents  (Kellert  1999).  Due  to 
these  apparently  conflicting  results,  and 
differences  in  the  methodology  of  the 
two  surveys,  it  is  difficult  to  draw  any 
clear  conclusions  on  this  issue. 

It  is  important  to  note  that  despite  the 
difficulty  in  measuring  the  extent  of 
illegal  killing  of  wolves,  their 
population  and  range  in  the  western 
Great  Lakes  States  has  continued  to 
increase.  During  recent  decades  all 
soiu-ces  of  wolf  mortahty,  including 
legal  (takings  for  research  and 
depredation  control  activities)  and 
illegal  human-caused  mortality,  have 
not  stopped  the  continuing  growth  of 
the  wolf  population,  estimated  at  a  4  to 
5  percent  average  annual  increase  in 
Minnesota,  and  about  a  30  to  35  percent 
average  annual  increase  in  Wisconsin 
and  Michigan.  This  indicates  that  total 
gray  wolf  mortality  continues  to  be 
exceeded  by  recruitment  (that  is, 
reproduction  and  immigration)  into 
these  areas. 

As  the  wolf  population  in  Wisconsin 
and  Michigan  achieves  habitat 
saturation  or  as  the  cultural  carrying 
capacity  is  approached,  the  rapid 
growth  rates  are  expected  to  slow  and 
likely  will  eventually  stop.  We  should 
then  expect  to  see  negative  growth  rates 
(that  is,  wolf  population  declines)  in 
some  years,  due  to  short-term 
fluctuations  in  birth  and  mortality  rates. 
However,  adequate  wolf  monitoring 
programs,  as  identified  in  the  Michigan, 
Wisconsin,  and  Minnesota  (submitted 
by  MN  DNR  in  1999  but  not  approved 
by  the  Legislature)  wolf  management 
plans,  should  be  able  to  identify 
excessively  high  mortality  rates  and  low 
birth  and/or  survival  rates  and  to  trigger 
timely  corrective  action  when 


necessary.  Michigan  and  Wisconsin 
DNRs  are  currently  monitoring  their 
wolf  populations  in  this  manner,  and 
we  fully  expect  this  level  of  monitoring 
will  continue  if  those  wolves  are 
reclassified  to  threatened  status.  The 
goals  of  all  three  State  wolf  management 
plans  are  to  maintain  a  within-state  wolf 
population  that  is  well  above  the  size 
identified  in  the  Federal  Eastern 
Recovery  Plan  for  viable  isolated  wolf 
populations. 

In  Wisconsin,  hiunan-caused 
mortalities  accounted  for  58  percent  of 
the  diagnosed  mortalities  on 
radiocoUared  wolves  from  October  1979 
through  Jime  1998.  One-third  of  all  the 
diagnosed  mortalities,  and  55  percent  of 
the  human-caused  mortalities,  were 
from  shooting.  Another  1 2  percent  of  all 
the  diagnosed  mortalities  resulted  from 
vehicle  collisions.  Vehicle  collisions 
have  increased  as  a  percentage  of 
radiocoUared  wolf  mortalities.  During 
the  October  1979  through  June  1995 
period  only  one  of  27  known  mortalities 
was  from  that  cause,  but  from  July  1995 
through  June  1998  5  of  the  26  known 
mortalities  resulted  from  vehicle 
collisions  (WI  DNfR  1999a,  Wydeven 
1998). 

In  the  Upper  Peninsula  of  Michigan 
human-caused  mortalities  accounted  for 
75  percent  of  the  diagnosed  mortalities, 
based  upon  34  wolves  recovered  from 
1960  to  1997.  Twenty-eight  percent  of 
all  the  diagnosed  mortalities  and  38 
percent  of  the  human-caused  mortalities 
were  from  shooting.  In  the  Michigan 
Upper  Peninsula  during  that  period 
about  one-third  of  all  the  known 
mortalities  were  from  vehicle  collisions 
(MI  DNR  1997).  During  the  1998 
Michigan  deer  hunting  season  three 
radiocoUared  wolves  were  shot  and 
killed,  resulting  in  one  arrest  and 
conviction;  the  other  two  cases  remain 
under  investigation  (Hammill  in  litt. 
1999.  Michigan  DNR  1999b). 

A  continuing  increase  in  wolf 
mortalities  from  vehicle  collisions  is 
expected  as  wolves  continue  their 
colonization  of  areas  with  more  human 
developments  and  a  denser  network  of 
roads. 

A  significant  portion  of  the 
intentional  illegal  mortalities  may  arise 
as  a  protest  against  the  Federal 
government  or  from  frustration  due  to  a 
perception  of  inadequate  Federal 
depredation  control  programs  or 
inadequate  State  compensation  for 
depredated  livestock  and  dogs.  The 
proposed  action  in  the  Western  Great 
Lakes  DPS — reclassifying  Wisconsin 
and  Michigan  wolves  to  threatened  and 
implementing  a  special  regulation  for 
lethal  depredation  control,  with  no 
change  in  the  protection  provided  to 


threatened  Minnesota  wolves — is 
expected  to  have  both  positive  and 
negative  impacts  on  illegal  wolf 
mortality. 

In  Wisconsin  and  Michigan,  the 
rapidly  expanding  wolf  population  is 
begiiming  to  cause  more  depredation 
problems.  For  example,  from  1991 
through  1996  only  one  Wisconsin  wolf 
was  captured  for  depredation  control.  In 
1997  two  wolves  were  trapped  and 
moved  to  eliminate  depredation 
problems.  In  1998  four  wolves  had  to  be 
captured  as  a  result  of  depredation 
problems.  For  Wisconsin  and  Michigan, 
special  management  regulations  under 
section  4(d)  of  the  Act  would  provide 
increased  flexibility  and  efficiency  in 
dealing  with  these  problem  wolves  (See 
Special  Regulations  Under  Section  4(d) 
for  Threatened  Species).  This  may  result 
in  greater  public  satisfaction  with  the 
States'  abilities  to  promptly  and 
effectively  deal  with  depredation 
incidents,  and  may  reduce  the 
perception  that  wolves  are  out  of  control 
and  vigilante  action  is  needed  to  reduce 
their  numbers. 

Wolves  were  extirpated  in  the  Dakotas 
in  the  1920s  and  1930s  and  were  rarely 
reported  from  the  mid-1940s  through 
the  late  1970s.  From  1981  to  1992  10 
wolves  were  killed  in  the  Dakotas,  with 
5  of  them  killed  from  1991  to  1992.  Two 
more  were  killed  in  North  Dakota  after 
1992.  There  have  been  other  recent 
reported  sightings  of  gray  wolves, 
including  a  confirmed  sighting  by  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service, 
Wildlife  Services  (.\PHIS-Wildlife 
Services)  personnel  in  1996  near  Gary, 
South  Deikota,  and  a  1994  confirmation 
of  a  den  with  pups  in  extreme  north 
central  North  Dakota.  Several  other 
unconfirmed  sightings  have  been 
reported  from  extreme  northeastern  and 
southeastern  South  Dakota.  Wolves 
killed  in  North  and  South  Dakota  are 
most  often  shot  by  hunters  who  have 
mistaken  them  for  coyotes  or  are  killed 
by  vehicles. 

Additional  discussion  of  past  and 
future  wolf  mortalities  in  the  Western 
Great  Lakes  DPS  arising  from 
depredation  control  actions  is  found 
under  factor  D.  The  inadequacy  of 
existing  regulatory  mechanisms. 

Despite  human-caused  mortalities  of 
wolves  in  the  western  Great  Lakes 
States,  it  is  clear  that  these  populations 
have  continued  to  increase  in  both 
numbers  and  range.  As  long  as  other 
mortality  factors  do  not  increase 
significantly,  and  the  wolf  populations 
receive  adequate  and  timely  monitoring 
to  document  (and  counteract,  if 
necessary)  the  effects  of  excessive 
human-caused  mortality,  we  believe  the 
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Minne.sota  and  Wisconsin-Michigan 
wolf  populations  will  not  decline  to 
non-viable  levels,  nor  will  recovery 
slow,  in  the  foreseeable  future  due  to 
human-caused  killing  or  other  forms  of 
predation. 

Western  Gray  Wolves  Since  wolves 
have  been  monitored  in  Montana,  Idaho, 
and  Wyoming  only  one  wolf  has  been 
confirmed  to  have  been  killed  by 
another  predator  That  lone 
reintroduced  wolf  was  killed  by  a 
mountain  lion  in  1995  Wolves  in  the 
northern  Rocky  Mountains  inhabit  the 
same  areas  as  mountain  lions,  grizzly 
bears,  and  black  bears,  but  conflicts 
rarely  result  in  the  death  of  either 
species.  Wolves  are  occasionally  killed 
by  prey  that  they  are  attacking  but  those 
instances  are  rare.  Since  1987,  wolves  in 
the  northern  Rocky  Mountains  have 
apparently  died  from  wounds  they 
received  while  attacking  prey  on  about 
four  occasions.  This  level  of  mortality 
will  not  significantly  affect  wolf 
recover\'.  Other  wolves  are  the  largest 
cause  of  natural  predation  among 
wolves.  Wherever  wolves  occur, 
including  Montana,  Idaho,  and 
Wyoming,  some  low  level  of  mortalitv' 
due  to  territorial  conflict  between 
wolves  is  common  Those  incidents 
occur  but  are  so  infrequent  that  they  do 
not  cause  a  level  of  mortality  that  would 
significantly  affect  a  wolf  population 
that  is  at  or  above  recoverv  levels. 

Humans  are  the  largest  cause  of  wolf 
mortality  and  the  only  cause  that  can 
significantly  affect  wolf  populations  at 
recoverv-  levels.  The  annual  survival  rate 
of  immature  wolves  in  northwestern 
Montana  and  adjacent  Canada  from 
1984  to  1995  was  80  percent  (Pletscher 
pt  al  1997):  84  percent  for  resident 
wolves  and  66  percent  for  dispersers. 
That  study  found  84  percent  of 
immature  wolf  mortahtv  to  be  human- 
caused.  Fifty-eight  wolves  from 
northwestern  Montana  with  functioning 
radiocoUars  have  died  since  1987.  and 
humans  caused  the  death  of  49  (84 
percent).  Wolves  are  more  likelv  to  be 
radiocollared  if  they  come  into  conflict 
with  people,  so  the  proportion  of 
mortality  caused  by  agency  depredation 
control  actions  could  be  over-estimated 
by  this  study.  People  who  illegallv  kill 
wolves  may  destroy  the  radiocollar  so 
the  proportion  of  illegal  mortality  could 
be  under-estimated. 

As  was  typically  the  case  elsewhere  in 
North  America,  humans  v.ere  the  largest 
cause  of  wolf  mortality  m  northwestern 
Montana.  Wolf  control  was  the  leading 
cause  of  death  for  wolves  in 
northwestern  Montana.  Of  28  wolves 
from  northwestern  Montana  that  were 
relocated  and  released  because  of 
conflicts  with  livestock,  humans  caused 


the  death  of  96  percent.  Only  two 
females  lived  long  enough  after 
relocation  to  reproduce,  and  both  of 
them  were  killed  by  people  within 
months  of  whelping,  hijuries  during 
capture  or  confinement  ultimately 
caused  the  death  of  7  of  those  28 
relocated  wolves. 

In  central  Idaho,  25  of  35  original 
reintroduced  wolves  have  functioning 
radiocoUars  and  continue  to  be 
monitored.  In  addition,  new  radiocoUars 
have  been  placed  on  an  additional  24 
wolves.  One  radiocollared  wolf  from 
northwestern  Montana  has  dispersed 
into  central  Idaho.  Eleven  radiocollared 
wolves  have  died.  Sixty-four  percent  of 
the  wolf  mortalities  were  human- 
caused.  Fewer  wolves  have  died  in 
Idaho  than  in  either  the  Greater 
Yellowstone  Area  or  northwestern 
Montana.  Causes  of  natural  mortality  in 
Idaho  were  starvation  and  mountain 
lion  predation. 

0\er  three  times  as  many 
radiocollared  wolves  have  died  in  the 
Greater  Yellowstone  Area  than  in 
central  Idaho.  Humans  caused  68 
percent  of  mortalities  in  the  Greater 
Yellowstone  Area.  Sources  of  natiiral 
mortalities  included  other  wolves  (4), 
prey  (2).  avalanches  (1),  old  age  (1),  and 
unknown  causes  (2). 

The  EIS  (US.  Fish  and  WildUfe 
Service  1994a)  predicted  that  10  percent 
of  the  reintroduced  wolves  would  be 
removed  annuallv  for  depredation 
control  with  an  additional  10  percent 
dying  annually  from  other  causes.  Out 
of  66  original  reintroduced  and  69  other 
wolves  radiocollared  for  monitoring 
purposes  over  the  past  4  years  in  central 
Idaho  and  the  Greater  Yellowstone  Area, 
45  (33  percent)  have  died.  Most  (68 
percent)  wolf  mortality  was  human- 
caused  Annual  mortality  has  been 
below  the  20  percent  annual  level  that 
was  predicted  in  the  EIS.  Reintroduced 
wolves  had  a  lower  proportion  of 
human-caused  mortality  compared  to 
naturally  colonizing  wolves  because 
they  were  released  in  remote  areas 
where  contact  and  conflicts  with  people 
were  less  likely  Relocated  depredating 
wolves  in  northwestern  Montana  had  a 
higher  proportion  of  human-caused 
mortality  (96  percent)  than  either 
reintroduced  (61  percent)  or  naturally 
colonizing  wolves  in  northwestern 
Montana  (71  percent  excluding  legal 
harvest  in  Canada)  In  northwestern 
Montana  relocated  depredating  wolves 
traveled  widely  and  often  resettled  in 
places  similar  to  the  areas  that  they  had 
been  remo\'ed  from,  tvpically  private 
ranch  land  Consequently  they 
continued  to  come  into  confbct  with 
people  and  livestock. 


The  levels  of  documented  human- 
caused  molality  among  wolves  in  the 
northern  Rocky  Mountains  have  not,  at 
this  time,  been  significant  enough  to 
cause  declines  in  wolf  populations.  The 
protection  of  wolves  under  the  Act 
appears  sufficient  to  promote  wolf 
population  growth.  Under  the 
provisions  of  the  experimental 
population  rules  for  the  central  Idaho 
and  Yellowstone  areas,  wolf  population 
growth  has  been  high.  Although  special 
management  reguJations  under  section 
4(d)  of  the  Act  would  allow  some 
expanded  take  of  problem  wolves 
outside  the  experimental  population 
areas,  such  regulations  would  still 
siifficiently  protect  wolves  from  human 
persecution.  Continued  rapid  growlh 
towards  recovery  levels  is  therefore 
expected  (See  Special  Regulations 
Under  Section  4(d)  for  Threatened 
Species). 

Enforcement  of  the  Act's  prohibitions 
on  taking  wolves  listed  as 
"experimental"  and  "endangered"  has 
been  successful  to  date.  Twelve  wolves 
have  been  illegally  killed  in  the 
experimental  areas,  and  six  cases  have 
been  resolved.  In  northwestern  Montana 
nine  wolves  were  known  to  have  been 
illegally  killed,  and  four  cases  have  been 
resolved.  Fines  have  ranged  from  $500 
to  $10,000,  with  jail  sentences  being 
imposed  for  some  violators.  The  legal  or 
illegal  killing  documented  to  date  has 
not  been  at  a  level  that  could  affect  wolf 
population  growth  to  recovery  levels. 

Two  yearling  experimental  wolves 
were  legally  killed  (one  each  in 
Montana  and  Idaho)  under  the 
provisions  of  the  experimental 
population  special  regulation  by 
livestock  producers  who  saw  the  wolves 
attacking  livestock.  They  reported 
shooting  the  wolves  to  authorities 
within  24  hours  as  required.  Both 
investigations  confirmed  compliance 
with  the  experimental  rules,  and  no 
further  action  was  taken.  So  far.  wolves 
have  been  imintentionally  killed  by 
vehicles,  coyote  cyanide  (M— 44) 
devices,  and  traps,  and  during  control 
and  management  actions,  but 
investigations  of  these  incidents 
concluded  that  prosecution  was  not 
warranted.  These  types  of  mortalities 
are  relatively  rare  and  will  not  affect 
wolf  population  growth  to  recovery 
levels. 

Special  management  regulations 
under  section  4(d)  of  the  Act  would 
allow  for  the  legal  take  of  wolves  under 
more  circumstances  than  the  existing 
special  regulation.  The  existing  special 
management  regulations  imder  section 
10(j)  of  the  Act  vdll  continue  to  apply 
to  the  two  nonessential  experimental 
populations  in  the  Northern  U.S.  Rocky 
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Mountains  (See  Special  Regulations 
Under  Section  4(d)  for  Threatened 
Species).  Therefore,  we  do  not  expect 
wolf  mortality  rates  to  change 
simificantly  as  a  result. 

Northeastern  Gray  Wolves.  The 
proposed  special  management 
regulations  under  section  4(d)  of  the  Act 
would  give  State  and  Tribal 
conservation  agencies  that  actively 
undertake  wolf  recovery  actions,  such  as 
a  reintroduction  effort,  new  regulatory' 
flexibility  to  address  problems  caused 
by  these  wolves  or  their  progeny  (See 
Special  Regulations  Under  Section  4(d) 
for  Threatened  Species).  We  are  not 
proposing  to  authorize  the  incidental  or 
intentional  take  of  gray  wolves  that 
naturally  occur  in  the  Northeast.  Special 
management  regulations  under  section 
4(d)  of  the  Act  will  have  no  immediate 
effect  on  the  protection  afforded  any 
natiually  occurring  or  recolonizing  gray 
wolves  in  the  States  of  New  York, 
Vermont,  New  Hampshire  and  Maine. 
However,  if  future  wolf  reintroductions 
occur  in  the  Northeast,  and  conditions 
allowing  incidental  or  intentional  take 
pursuant  to  special  management 
regulations  under  section  4(d)  of  the  Act 
are  met,  it  will  not  be  possible  in  every 
instance  to  distinguish  naturally 
occiuring  wolves  from  the  unmarked 
progeny  of  reintroduced  wolves. 
Therefore,  in  the  event  that  one  or  more 
States  or  Tribes  actively  reintroduce 
wolves  into  the  Northeast,  some 
incidental  or  intentional  take  of 
naturally  occurring  wolves  may  occur  in 
the  future. 

Sou f/j western  (Mexican)  Gray  Wolves. 
As  of  mid-February,  2000,  illegal  killing 
has  been  confirmed  as  the  cause  of 
death  of  4  of  the  34  Mexican  wolves  that 
have  been  released  to  the  wild. 
However,  we  do  not  believe  that 
predation  or  illegal  killing  will  preclude 
recovery-  of  the  Mexican  wolf.  Killing  or 
capture  and  permanent  confinement  of 
gray  wolves  for  scientific  and 
educational  purposes  is  discussed  under 
Factor  B,  above. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms. 

Upon  being  listed  under  the  Act  the 
gray  wolf  immediately  benefitted  from  a 
Federal  regulatorv  framework  that 
includes —  prohibition  of  take,  which  is 
defined  broadly  under  the  Act  to 
include  killing,  injuring,  or  attempting 
to  kill  or  injure;  prohibition  of  habitat 
destruction  nr  degradation  if  such 
activities  harm  individuals  of  the 
species;  the  requirement  that  Federal 
agencies  ensure  their  actions  will  not 
likeiv  leopardize  the  continued 
t^!\istence  of  the  species,  coupled  with 
the  requirement  that  Federal  agencies 
implement  measures  to  reduce  the 


incidental  adverse  effects  of  their 
actions;  and  the  requirement  that  we 
develop  and  implement  a  recovery 
program  for  the  species.  In  addition,  the 
1978  designation  of  critical  habitat  in 
Minnesota  and  Michigan  (43  FR  9607) 
further  requires  Federal  agencies  to 
ensure  that  their  actions  do  not  result  in 
the  destruction  or  adverse  modification 
of  those  designated  areas.  These 
protective  regulations  and  conservation 
measures  have  substantially  improved 
the  status  of  the  gray  wolf. 

Western  Great  Lwces  Gray  Wolves.  A 
Jime  29,  1998,  announcement  by 
Secretary  of  Interior  Bruce  Babbitt  and 
Service  Director  Jamie  Rappaport  Clark 
described,  in  part,  our  intention  to 
propose  a  delisting  of  gray  wolves  in  the 
Western  Great  Lakes.  That  intention  was 
based,  in  large  part,  upon  our  belief  that 
State  wolf  management  plans  for 
Minnesota,  Wisconsin,  and  Michigan 
would  either  be  completed,  or  would  be 
sufficiently  close  to  completion,  so  that 
our  delisting  and  reclassification 
proposal  could  be  based,  in  part,  upon 
an  analysis  of  the  protective 
mechanisms  and  management  strategies 
and  actions  to  be  described  in  those 
plans. 

In  late  1997  the  Michigan  wolf 
management  plan  was  completed  and 
received  the  necessary  State  approvals. 
By  mid-1998  the  Wisconsin  wolf 
management  plan  was  available  as  a 
public  draft;  it  has  since  been  revised, 
released  as  a  second  draft  for  public 
review  and  comment,  and  has 
undergone  further  revision.  The 
Wisconsin  Natural  Resources  Board 
approved  the  plan  in  October  of  1999 
Our  biologists  have  participated  on  the 
teams  that  developed  these  two  State 
plans,  so  we  are  familiar  with  their 
evolution  and  likely  future  direction. 
We  believe  that  these  plans  provide 
sufficient  information  for  us  to  analyze 
the  future  threats  to  the  gray  wolf 
population  in  Wisconsin  and  Michigan 
after  Federal  delisting. 

The  Minnesota  Legislature  failed  to 
approve  a  State  Wolf  Management  Plan 
and  regulatory  bill  during  the  1999 
legislative  session  that  would  allow  us 
to  conclude  that  the  future  of  the 
Minnesota  wolf  population  would  be 
assured,  as  is  recommended  bv  the 
recovery  criteria  for  the  Eastern  Timber 
Wolf  (See  Other  Alternatives 
Considered).  Furthermore,  as  of  mid- 
Februarv'.  2000.  the  Minnesota 
Legislature  had  not  considered  the  wolf 
management  bill  produced  by  the 
Minnesota  DNR  in  early  2000. 
Therefore,  we  are  not  proposing  to  delist 
wolves  in  the  Western  Great  Lakes. 
Rather  we  are  proposing  to  reclassif\- 
wolves  in  Wisconsin,  Michigan.  North 
Dakota,  and  South  Dakota  to  threatened. 


Upon  adoption  of  an  adequate  State 
wolf  management  plan  and  regulatory 
bill  for  Minnesota,  we  will  consider 
delisting  wolves  in  the  Western  Great 
Lakes. 

If  this  proposed  regulation  is 
finalized,  wolves  will  continue  to  be 
protected  by  the  provisions  of  the  Act 
throughout  this  DPS.  The  regulatory 
changes  that  will  take  place  are 
twofold — wolves  in  Wisconsin, 
Michigan,  North  Dakota,  and  South 
Dakota  will  be  protected  as  a  threatened 
species,  rather  than  as  an  endangered 
species;  and  for  the  first  time  wolves  in 
those  four  States  will  be  subject  to 
limited,  but  routine,  lethal  depredation 
control  measures  under  the  terms  of  the 
special  regulation  that  we  are  proposing 
under  section  4(d)  of  the  Act. 

The  only  direct  change  in  protection 
that  would  result  from  a  reclassification 
fi-om  endangered  to  threatened  was 
discussed  above,  under  B. 
Overutilization  for  Commercial, 
recreational,  scientific,  or  educational 
purposes.  The  change  stems  from  the 
broader  authority  of  Service  or  State 
emf^oyees.  or  their  designated  agents,  to 
take  a  threatened  species  without  a 
Federal  permit.  Furthermore,  we  can 
issue  permits  to  take  threatened  species 
for  a  somewhat  wider  variety  of 
purposes  than  for  endangered  species. 
The  impact  of  this  increased  take 
authority  on  wolf  recovery  is  believed  to 
be  insignificant:  additional  discussion  is 
found  in  that  earlier  section. 

The  second  impact  of  this 
reclassification  is  indirect,  and  it  stems 
from  our  ability  to  implement  special 
regulations  under  section  4(d)  of  the  Act 
for  threatened,  but  not  endangered, 
species.  We  are  using  that  authority  to 
propose  a  special  regulation  for  the 
lethal  control  of  depredating  wolves  in 
Wisconsin.  Michigan.  North  Dakota,  and 
South  Dakota,  in  a  form  that  is  very 
similar  to  that  authorized  by  the  special 
regulation  that  has  been  in  effect  for 
Minnesota  wolves  since  December  12, 
1985  (50  FR  50792).  The  proposed 
special  regulation  will  allow  the  killing 
of  depredating  wolves  by  certain 
government  employees  or  agents. 
subject  to  several  restrictions. 

Depredation  Control  Programs  m  the 
Western  Great  Lakes  States.  Wolves  that 
are  injuring  and/or  killing  domestic 
animals  in  the  western  Great  Lakes 
States  are  currently  controlled  in 
different  ways,  depending  upon  their 
listing  under  the  Act  and  their 
importance  to  our  gray  wolf  recoyer\' 
programs.  In  Minnesota  depredating 
wolves  have  been  lethally  controlled 
under  a  special  regulation,  because  they 
are  listed  as  threatened.  Section  4(d)  of 
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the  Act  allows  lethal  take  of  threatened 
animals  under  a  special  regulation. 
(Details  on  the  Minnesota  depredation 
control  program  are  provided  later  in 
this  subsection.) 

Depredating  wolves  in  Wisconsin  and 
Michigan,  listed  as  endangered  and 
therefore  not  eligible  for  a  section  4(d) 
special  regulation,  currently  are  being 
trapped  and  released  in  suitable  and 
unoccupied  habitat  at  some  distance 
from  the  depredation  location.  The  goal 
of  this  approach  is  to  eliminate  future 
depredations  by  the  individual  wolf  bv 
moving  it  to  suitable,  but  vacant,  habitat 
at  a  location  with  abundant  wild  prey, 
and  with  minimal  or  no  exposure  to 
domestic  animals.  However,  the  results 
of  this  approach  vary  widely.  In  some 
cases  the  wolf  will  become  resident  at 
the  new  site  and  will  not  resume  its 
previous  habit  of  preying  on  domestic 
animals.  In  other  cases  the  wolf 
attempts  to  return  to  its  previous 
territory,  continues  its  depredations  on 
domestic  animals  at  the  new  site,  or  is 
killed  by  nearby  resident  wolves.  This 
approach  has  a  greater  chance  of 
succeeding  if  there  are  several  areas  of 
suitable  unoccupied  habitat  from  which 
to  choose  for  release  of  the  wolf,  so  that 
a  release  location  can  be  selected  that  is 
very  remote  from  the  wolfs  previous 
territory. 

However,  the  rapidly  growing  wolf 
populations  in  both  Wisconsin  and 
Michigan  make  it  increasingly  difficult 
to  find  suitable,  but  unoccupied,  habitat 
into  which  a  depredating  wolf  can  be 
successfully  released.  In  the  most  recent 
incident  of  the  capture  and 
translocation  of  a  depredating  wolf  in 
Wisconsin,  the  animal  left  the  release 
site  and  had  traveled  half  of  the  distance 
back  to  its  capture  site  before  being 
mistaken  for  a  covote  and  shot 
(Wydeven  m  lift  \ 999) 

Due  to  the  decreasing  effectiveness  of 
translocating  depredating  wolves,  and 
the  high  cost  of  making  such  attempts, 
the  States  of  Wisconsin  and  Michigan 
have  requested  the  authority  to  carry  out 
lethal  depredation  control  measures, 
similar  to  what  has  been  done  by 
APHIS-Wildlife  Services  in  Mirmesota. 
As  the  wolf  population  grows  in  number 
and  expands  in  range  in  those  two 
States,  those  wolves  will  increasingly 
use  more  agricultural  areas  and  will  be 
exposed  to  additional  domestic  animals 
as  potential  prey.  We  believe  that 
special  management  regulations  under 
section  4(d)  of  the  Act  would  provide 
increased  flexibility  and  efficiency  in 
managing  wolves  (See  Special 
Regulations  under  Section  4(d)  for 
Threatened  Species  ) 

Based  upon  depredation  control 
statistics  from  Minnesota,  we  expect  the 


lethal  take  of  Wisconsin  and  Michigan 
wolves  to  be  very  small  during  the  next 
few  years.  Data  from  Minnesota  clearly 
show  that  an  expanding  wolf 
population's  increasing  exposure  to 
domestic  animals  will  likely  lead  to 
increased  depredation  incidents,  and 
the  need  for  additional  lethal  control  of 
those  wolves.  From  1980  to  1984,  with 
a  late  winter  wolf  population  of  about 
1350  animals,  an  annual  average  of  2.2 
percent  of  the  Minnesota  wolf 
population  was  killed  bv  APHIS- 
Wildlife  Services  to  reduce  depredation 
problems.  From  1985  to  1989,  with  a 
late  winter  wolf  population  of  about 
1600  wolves,  the  annual  average  of 
wolves  killed  for  depredation  control 
increased  to  3.0  percent.  Additional 
increases  have  occurred  in  the  1990s. 

With  the  current  Wisconsin  and 
Michigan  (Upper  Peninsula)  late  winter 
wolf  populations  at  200  or  less  in  each 
State,  we  estimate  that  about  2  percent 
of  those  wolves  will  be  taken  through 
lethal  depredation  control  annually,  or 
about  4  or  5  wolves  in  each  State.  Given 
the  average  annual  population  increases 
of  30  to  34  percent  over  the  last  6  years 
in  each  of  these  States,  the  effect  of  such 
levels  of  lethal  depredation  control  will 
not  prevent  the  continued  growth  of  the 
wolf  population  in  either  State,  and  will 
probably  be  so  small  that  it  does  not 
noticeably  slow  that  growth  over  the 
next  few  years.  Wolf  recoverv  will  not 
be  affected  in  either  State.  Reporting 
and  monitoring  requirements  will 
ensure  that  the  level  of  lethal 
depredation  control  is  evaluated 
annually  and  can  be  curtailed  if 
necessary.  Therefore,  we  do  not  believe 
that  lethal  depredation  control  will  be  a 
significant  threat  to  the  future  of  wolves 
in  either  Michigan  or  Wisconsin,  or  that 
it  will  result  in  a  need  to  reclassify  those 
wolves  as  endangered  in  the  foreseeable 
future. 

Only  one  wolf  has  been  killed  for 
depredation  control  purposes  in 
Wisconsin  and  Michigan.  An  adult  wolf 
was  killed  by  the  WI  DNR  in  1999, 
under  the  provisions  of  a  permit  that  we 
issued.  This  was  done  to  end  a  chronic 
depredation  problem  at  a  private  deer 
farm  after  the  failure  of  extensive  efforts 
to  live-trap  and  remove  the  wolf  (WI 
DNR  1999b). 

For  both  North  Dakota  and  South 
Dakota  we  have  anticipated  potential 
wolf  depredation  problems  associated 
with  mostly  single,  dispersing  wolves 
from  the  Minnesota  and  Manitoba 
populations  To  cope  with  these 
anticipated  depredations  we  have  had  a 
"Contingency  Plan  for  Responding  to 
Gray  Wolf  Depredations  of  Livestock"  in 
place  for  each  State  for  several  vears 
(U.S.  Fish  and  Wildlife  Service'l992b, 


1994b).  hi  partnership  with  APHIS- 
Wildlife  Services  and  State  animal 
damage  control  agencies,  the 
contingency  plans  provide  for  the 
capture  and  permanent  transfer  to 
American  Zoo  and  Aquarium 
Association  (AZA)-approved  holding 
facilities,  such  as  zoos,  captive  breeding 
centers,  or  research  facilities,  of  all 
depredating  or  injuj^d/sick  wolves  in 
North  Dakota  and  South  Dakota.  The 
lethal  control  of  depredating  and 
injured/sick  wolves  is  authorized  by  the 
plans  only  if  no  AZA-approved  holding 
facilities  could  be  identified.  Verified 
wolf  depredations  occur  approximately 
once  every  other  year  in  North  Dakota, 
with  the  most  recent  occurring  in  June 
of  1999;  there  have  been  no  verified 
wolf  depredations  in  South  Dakota  in 
recent  decades.  To  date,  neiiher  state 
has  found  it  necessary  to  implement 
either  the  non-lethal  or  lethal  control 
measures  authorized  under  the 
contingency  plans,  althoi^h  confirmed 
wolf  sightings  and  some  incidents  of 
wolf  depredation  continue  to  occuj. 

North  Dakota  and  South  Dakota  are 
recognized  as  lacking  significant 
recovery  potential  for  the  gray  wolf. 
Therefore,  lethal  control  of  depredating 
wolves  in  these  two  States  will  not 
adversely  affect  the  Western  Great  Lakes 
DPS  recovery  program.  We  believe  that 
special  management  regulations  under 
section  4(d)  of  the  Act  to  allow  lethal 
control  of  depredating  wolves  would 
help  to  promote  greater  public 
acceptance  of  the  gray  wolf  recovery 
programs  being  carried  out  in  areas 
where  wolf  recovery  is  feasible  (See 
Special  Regulations  under  Section  4(d) 
for  Threatened  Species).  Furthermore, 
such  regulations  would  allow  Federal, 
State,  and  Tribal  agencies  in  the  Dakotas 
to  be  even  more  responsive  to 
depredation  incidents,  thus,  minimizing 
conflicts  between  wolves  and  livestock 
production.  In  addition,  such 
regulations  would  eUminate  the  costs, 
time,  and  facilities  needed  to  capture, 
transport,  and  house  live  gray  wolves. 

We  expect  a  much  higher  proportion 
of  North  Dakota  and  South  Dakota 
wolves  to  become  involved  in 
depredation  than  the  approximately  2  or 
3  percent  we  expected  in  Wisconsin  and 
Michigan.  Thus,  if  the  Minnesota  wolf 
population  continues  to  expand  and 
provide  additional  dispersing  wolves, 
lethal  depredation  control  activities  in 
North  Dakota  and  South  Dakota  may 
also  kill  on  the  order  of  four  or  five 
wolves  annually  in  each  of  these  two 
States.  These  mortalities  will  neither 
slow  the  recovery  of  the  Minnesota  and 
Michigan- Wisconsin  wolf  populations 
nor  delay  the  eventual  delisting  of  the 
Western  Great  Lakes  DPS.  because  the 
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Eastern  Plan  does  not  rely  on  wolves  in 
North  Dakota  or  South  Dakota  to 
achieve  any  of  its  recovery  criteria. 

This  proposal  will  not  affect  the 
current  section  4(d)  special  regulation 
for  wolf  depredation  control  in 
Minnesota,  and  we  expect  that  program 
will  continue  unchanged.  During  the 
period  from  1980  through  1998  the 
Federal  Minnesota  wolf  depredation 
control  program  has  annually 
euthanized  from  20  (in  1982)  to  216 
(1997)  gray  wolves.  The  annual  average 
was  30  wolves  killed  from  1980  to  1984. 
49  from  1985  to  1989.  115  from  1990  to 
1994.  and  152  from  1995  to  1998.  Based 
upon  estimates  of  the  Minnesota  wolf 
population  during  these  periods,  these 
numbers  represent  an  average  annual 
removal  of  approximately  2.2  percent, 
3.0  percent,  6.0  percent,  and  6.7  percent 
of  the  total  population  during  those  four 
multi-year  periods,  respectively.  The 
lowest  annual  percentage  of  Minnesota 
wolves  destroyed  by  APHIS-Wildlife 
Services  was  1.5  percent  in  1982;  the 
highest  percentage  was  9.4  in  1997. 

There  is  no  evidence  that  this  level  of 
wolf  removal  for  depredation  control 
purposes  has  halted  the  increase  in  wolf 
numbers  or  range  in  Minnesota, 
although  it  is  quite  possible  that  the 
depredation  control  program  may  have 
slowed  wolf  population  growth, 
especially  since  the  late-1980s.  Because 
the  Minnesota  wolf  population  has 
continued  to  grow  at  an  average  annual 
rate  of  4  to  5  percent  since  1989.  we 
believe  that  it  is  highly  likely  that  a 
viable  wolf  population  will  continue  to 
exist  in  Mirmesota  if  a  lethal 
depredation  control  program  of  this 
magnitude  is  continued.  However, 
monitoring  of  the  wolf  population  will 
become  increasingly  important  if  the 
percentage  of  wolves  killed  for 
depredation  control  continues  to 
increase,  or  if  other  mortality  factors 
increase  in  magnitude.  Annual 
monitoring  may  become  necessary  to 
enable  timely  corrective  action, 
including  reduction  of  lethal 
depredation  control  activities,  if  the 
Minnesota  wolf  population  begins  to 
decrease  or  to  contract  in  geographic 
range.  At  this  time,  however,  it  appears 
that  continuing  the  current  magnitude 
of  lethal  depredation  control  under  the 
existing  special  reg^alation  will  not 
significantly  suppress  the  Minnesota 
wolf  population. 

State  and  Tribal  Management  and 
Protection  of  Wolves.  The  Wisconsin 
Wolf  Management  Plan  recommends 
immediate  reclassification  from  State- 
endangered  to  State-threatened  status 
because  the  State's  wolf  population  has 
already  exceeded  the  State 
reclassification  criterion  of  80  wolves 


for  3  years.  The  Plan  further 
recommends  the  State  manage  for  a  gray 
wolf  population  of  350  wolves  outside 
of  Native  American  reservations,  and 
states  the  species  should  be  delisted  by 
the  State  once  the  population  reaches 
250  animals  outside  of  reservations. 
Upon  State  delisting,  the  species  would 
be  classified  as  a  "protected  nongame 
species."  a  designation  that  would 
continue  State  prohibitions  on  sport 
hunting  and  trapping  of  the  species.  The 
Wisconsin  Plan  includes  criteria  that 
would  trigger  State  relisting  as 
threatened  (a  decline  to  fewer  than  250 
wolves  for  3  years)  or  endangered  (a 
decline  to  fewer  than  80  wolves  for  1 
year).  State  reclassification  to 
threatened,  and  possibly  State  delisting, 
will  occur  while  the  wolf  is  still 
federally  listed  as  threatened  or 
endangered.  If  the  wolf  is  both  federally 
and  State-delisted  proactive  wolf 
control  by  government  trappers  in 
problem  areas  could  occur  In  addition, 
the  taking  of  wolves  by  the  public  in 
Wisconsin  would  be  considered  to  keep 
the  wolf  population  within  the  range  of 
social  tolerance  if  other  control 
measures  have  failed  to  do  so:  however, 
the  social  tolerance  level  has  not  yet 
been  determined.  Public  taking  of 
wolves  will  not  occur  while  the  wolf 
remains  federally  listed  as  threatened  or 
endangered.  The  Wisconsin  plan  will  be 
reviewed  annually  by  the  Wisconsin 
Wolf  Advisory  Committee  and  will  be 
reviewed  by  the  public  every  5  years. 

Both  the  Wisconsin  and  Michigan 
Wolf  Management  Plans  recommend 
managing  wolf  populations  within  each 
State  as  isolated  populations  that  are  not 
dependent  upon  frequent  immigration 
of  wolves  from  an  adjacent  State  or 
Canada.  Thus,  each  State  will  be 
managing  for  a  wolf  population  at.  or  in 
excess  of.  the  200  wolves  identified  in 
the  Federal  Recovery  Plan  for  the 
Eastern  Timber  Wolf  as  necessarj'  for  an 
isolated  wolf  population  to  be  viable. 
We  support  this  approach  and  believe  it 
provides  further  assurance  that  the  gray 
wolf  will  remain  a  viable  component  of 
the  western  Great  Lakes  ecosystem  in 
the  foreseeable  future. 

The  Wisconsin  and  Michigan  wolf 
management  plans  recommend  similar 
high  levels  of  protection  for  wolf  den 
and  rendezvous  sites,  whether  on  public 
or  private  Ijmd.  Both  State  plans 
recommend  that  most  land  uses  be 
prohibited  at  all  times  within  100 
meters  (330  feet)  of  active  sites. 
Seasonal  restrictions  (March  through 
July)  should  be  enforced  within  0,8  km 
(0.5  mi)  of  these  sites,  to  prevent  high- 
disturbance  activities  such  as  logging 
from  disrupting  pup-rearing  activities. 


These  restrictions  should  remain  in 
effect  even  after  State  delisting  occurs. 

While  the  Tribes  do  not  yet  have 
management  plans  specific  to  the  gray 
wolf,  several  Tribe.s  have  informed  us 
that  they  have  no  plans  or  intentions  to 
allow  commercial  or  recreational 
hunting  or  trapping  of  the  species  on 
their  lands  even  if  gray  wolves  were  to 
be  federally  deli.sted.  As  previously 
discussed  in  the  section  Ovenitilization 
for  Commercial.  Recreational,  Scientific, 
or  Educational  Purposes.  Tribes  are 
expected  to  continue  to  provide 
sufficient  protection  to  gray  wolves  on 
reservation  lands  to  preserve  the 
species'  long-term  viability  in  the 
western  Great  Lakes  area 

Based  upon  information  received 
from  other  Federal  land  management 
agencies  in  the  western  Great  Lakes 
area,  we  expect  National  Forests,  units 
of  the  National  Park  System,  and 
National  Wildlife  Refuges  will  provide 
additional  protections  to  threatened 
gray  wolves  bevond  the  protections  that 
will  be  provided  by  the  AcA  and  its 
regulations,  State  wolf  management 
plans,  and  State  protective  regulations. 
Refer  to  the  discussion  under  Factor  A. 
The  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  its 
Habitat  or  Range  for  Details. 

Northeastern  Gray  Wolves.  Except  as 
provided  by  special  management 
regulations  under  section  4(d)  of  the  Act 
(See  Special  Regulations  under  Section 
4(d)  for  Threatened  Species,),  the 
current  Federal  regulatory  framework 
will  remain  in  effect  largely  unchanged 
for  those  wolves  in  the  Northeast 
proposed  to  be  reclassified  to  threatened 
status  The  Act  and  implementing 
regulations  under  50  CFR  17.31  provide 
nearly  the  same  level  of  protection  to 
both  endangered  and  threatened 
species.  The  exceptions  to  this  equal 
protection  are  twofold. 

First,  we  can  issue  permits  to  take 
threatened  species  from  the  wild  for  a 
wider  variety  of  purposes  than  for 
endangered  species.  The  additional 
purposes  are  for  eduf:ational  use. 
zoological  exhibition,  and  for  other 
special  purposes  consistent  with  the 
Act,  that  IS,  for  purposes  consistent  with 
the  conservation  of  the  species. 

Second,  an  employee  of  the  Service  or 
of  a  State  conservation  agency  which  is 
operating  under  a  conservation  pro:;ram 
pursuant  to  the  terms  of  a  cooperative 
agreement  with  us  in  accordance  with 
section  6(c)  of  the  Act,  who  is 
designated  by  his  agency  for  such 
purposes,  may  take  threatened  species 
in  the  course  of  official  duties,  to  carry 
out  conservation  programs  for  that 
species. 
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Because  both  of  these  provisions 
allow  take  of  tlireatened  species  for 
purposes  that  are  intended  to  promote 
the  conservation  of  the  species,  the 
additional  take  that  results  from  these 
provisions  must  be  small  and  must  be 
beneficial  to  the  Northeastern  DPS 

In  addition,  special  management 
regulations  under  section  4(d)  of  the  Act 
(See  Special  Regulations  under  Section 
4(d)  for  Threatened  Species)  will  also 
authorize  additional  take,  both 
intentional  and  incidental,  of  grav 
wolves  if  the  take  is  done  under 
conditions  specified  in  a  Ser\'ice- 
approved  wolf  conservation  plan.  (Refer 
to  Northeastern  Gray  Wolf  DPS  special 
regulations,  below,  for  additional 
discussion.)  These  conservation  plans. 
and  all  actions  carried  out  under  their 
authority,  must  have  the  conservation  of 
the  grav  wolf  as  their  purpose 

We  do  not  believe  tnis  additional 
management  flexibility  provided  bv  a 
reclassification  to  threatened  status  and 
the  proposed  special  regulation  will 
adversely  impact  the  recovers  of  gray 
wolves.  On  the  contrary,  we  believe  the 
additional  flexibilitv  will  promote  wolf 
recover}'  in  those  areas  by  making  it 
easier  for  State.  Tribal,  and  local 
agencies,  as  well  as  private 
organizations,  to  become  more  involved 
in  the  activities  essential  to  wolf 
recovery — educational  programs,  wolf 
reintroductions,  and  capture  and 
relocation  of  nuisancl^wolves. 

Western  Gray  Wolves.  Currently, 
wolves  in  these  States  have  two 
different  listings  under  the  Act — (1) 
Those  wolves  within  the  two 
nonessential  experimental  populations 
(all  of  Wyoming  and  most  of  Idaho  and 
Montana)  are  treated  as  threatened 
wolves.  However,  for  purposes  of 
interagency  cooperation  (section  7  of  the 
Act)  those  wolves  are  treated  as  species 
proposed  for  listing  and  receive  limited 
consideration  in  the  planning  and 
implementation  of  Federal  agency 
actions,  unless  those  actions  occur  on 
units  of  the  National  Park  System  or  the 
National  Wildlife  Refuge  Svsten..  in 
which  case  the  wolves  are  treated  as  a 
threatened  species  and  are  subject  to  the 
full  protections  of  section  7.  These 
wolves  also  are  subject  to  two  special 
regulations  that  modif>-  the  normal 
protections  of  the  Act  for  threatened 
species  (under  the  nonessential 
experimental  population  designation  59 
FR  60252  and  60266;  November  22, 
1994).  (2)  Those  wolves  outside  of  the 
nonessential  experimental  populations 
are  listed  as  endangered  and  are  subject 
to  the  strictest  protections  afforded  by 
the  Act. 

The  proposed  special  management 
regulations  under  section  4(d)  of  the  Act 


(See  Special  Regulations  under  Section 

4(d)  for  Threatened  Species)  would 
increase  management  fl,exibility  for 
wolves  in  the  Western  DPS  (but  only  in 
areas  outside  of  the  experimental 
population  areas]  because  they  would 
allow  take  under  additional 
circumstances  Wolves  near  livestock 
could  be  harassed  in  a  noninjurious 
manner  at  any  time  on  private  land  or 
on  public  land  by  the  livestock 
permittee.  Intentional  or  potentially 
injurious  harassment  could  occur  by 
permit  on  private  land  and  public  land. 
Wolves  attacking  not  only  livestock,  but 
also  any  domestic  animals,  on  private 
land  could  be  taken  m  the  act  of 
attacking  domestic  animals  without  a 
permit;  on  public  land  a  permit  would 
be  required  for  such  take.  Permits  would 
be  required  for  taking  wolves  on  private 
land  if  they  are  a  risk  to  domestic 
animals  and  there  are  at  least  10 
breeding  pairs  of  wolves  in  the  State 
where  the  permit  would  apply. 

The  increased  management  flexibilitv 
for  take  is  expected  to  reduce  and  more 
quickly  resolve  conflicts  between 
livestock  producers  and  wolves  by 
providing  additional  methods  by  which 
indi\'idual  problem  wolves  can  be 
removed  from  the  wild  population.  We 
do  not  expect  the  take  under  special 
management  regulations  under  section 
4(d)  of  the  Act  (See  Special  Regulations 
under  Section  4(d)  for  Threatened 
Species)  to  result  in  a  significant 
increase  in  the  removal  of  problem 
wolves  nor  to  appreciablv  slow  wolf 
recovery,  because  much  of  that  recovery 
is  occurring,  and  will  continue  to  occur, 
within  the  e.xperimental  population 
areas, 

During  the  HIS  process  for  the 
reintroduction  of  nonessential 
experimental  wolves  into  the  West  (U.S. 
Fish  and  Wildlife  Ser\ice  1994a)  the 
States  of  Montana.  Idaho,  and  Wyoming, 
as  well  as  many  State  residents,  asked 
that  the  States  be  delegated  the 
authority  and  funding  to  assume  the 
lead  role  m  wolf  restoration  The  special 
regulations  under  the  experimental 
population  designation  allowed  this 
opportunity  (59  FR  60252-60266  and 
60266-60281;  November  22,  1994),  and 
all  three  States  produced  draft  wolf 
management  plans  that  were  funded  by 
us.  However,  none  of  the  States'  plans 
obtained  sufficient  public  or  political 
support,  and  they  were  abandoned. 
After  nearly  3  years  of  internal  debate, 
on  August  19.  1997.  the  Governors  of 
Montana.  Idaho,  and  Wyoming  signed  a 
memorandum  of  understanding 
announcing  that  their  States  would  not 
be  directly  involved  in  wolf 
management  until  gray  wolves  were 
removed  from  protections  of  the  Act. 


The  memorandum  also  directed  the 
States  to  be  involved  in  recovery 
planning,  assist  in  control  of  problem 
wolves,  facilitate  communication,  and 
develop  a  tri-state  plan  by  the  year  2000 
that  would  assist  us  in  the  timely 
delisting  of  wolves  in  the  northern 
Rocky  Mountains.  This  process  will 
improve  coordination  of  management  of 
wolves  that  are  listed  as  threatened. 

In  1995,  funding  levels  reduced  our 
northern  Rocky  Mountains  wolf 
recovery  program  staff  from  five  people 
to  two,  and  our  direct  involvement  in 
wolf  management  declined.  Forttmately. 
however,  the  Nez  Perce  Tribe  began 
managing  wolves  in  Idaho  under  a 
cooperative  agreement  with  us  in  1996, 
and  personnel  from  Yellowstone 
National  Park,  APHIS-Wildlife  Services, 
and  our  law  enforcement  "^ents 
assumed  nearly  all  wolf  i<  nagement 
activities  in  the  Greater  Veilowstone 
Area.  After  the  States  formally  declined 
direct  involvement  in  wolf  recovery,  we 
redirected  our  wolf  recovery  funding  to 
support  development  of  the  State  wolf 
management  plans  to  encourage  State 
involvement  in  wolf  recovery.  In 
addition,  due  to  the  anticipation  of  the 
increased  effort  that  more  wolves  will 
require  under  the  special  management 
regulations,  we  also  used  the  redirected 
funding  to  station  tw*  Service  biologists 
in  Lander.  Wyoming,  and  another  two 
in  Helena,  Montana,  begirming  in 
January  1999.  This  additional  effort  by 
us  will  greatly  assist  in  the  management 
of  gray  wolves  in  the  West  and  allow  for 
full  implementation  of  special 
management  regulations  under  section 
4(d)  of  the  Act  (See  Special  Regulations 
under  Section  4(d)  for  Threatened 
Species). 

Depredation  Control  Programs  in  the 
Western  DPS.  In  the  Northern  U.S. 
Rocky  Mountain  wolf  recovery  area, 
reports  of  suspected  wolf-caused 
damage  to  livestock  are  investigated  by 
APHIS-Wildlife  Services  specialists 
using  standard  techniques  (Rov  and 
Dorrance  1976,  Fritts  et  al.  1992.  Paul 
and  Gipson  1994).  If  the  investigation 
confirms  wolf  involvement,  APHIS- 
Wildlife  Services  speciali^s  conduct 
wolf  control  in  close  coordination  with 
us  and  Nez  Perce  Tribal  personnel. 

In  northwestern  Montana,  wolf 
control  under  a  section  10(a)(1)(a) 
permit  is  conducted  only  when 
livestock  are  attacked.  In  the 
experimental  areas,  wolf  control  can 
also  occur  when  other  domestic 
animals,  such  as  dogs,  are  attacked  on 
private  land  more  than  once  in  a 
calendar  year.  Control  in  both  of  these 
situations  consists  of  the  minimum 
actions  believed  necessary  to  reduce 
further  depredations.  The  spectrum  of 
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control  measures  used  includes-: 
intensive  monitoring  of  the  wolves  and 
livestock  (including  providing  a 
telemetry  receiver  to  the  affected 
rancher),  aversive  conditioning  (i.e., 
capturing,  radiocollahng,  and  releasing 
wolves  on  site  or  harassing  wolves  with 
noise-makers  such  as  cracker  shells), 
relocating  or  killing  some  wolves,  or 
some  combination  of  these  approaches. 
Control  measures  are  continued  until 
livestock  depredations  cease,  even  if  all 
wolves  eventually  have  to  be  removed. 
When  five  or  fewer  breeding  pairs  are  in 
a  recovery  area,  wolves  are  relocated  on 
their  first  offense.  When  at  least  six 
breeding  pairs  are  present,  wolves  can 
be  killed  after  their  first  offense.  Wolves 
that  repeatedly  depredated  on  livestock 
were  killed. 

In  experimental  areas,  special 
regulations  allowed  landowners  on 
private  land  and  livestock  producers  on 
public  land  to  harass  wolves  at  any 
time.  In  the  experimental  areas,  wolves 
attacking  livestock  on  private  land  can 
be  shot  by  landowners  with  a  permit, 
and,  after  six  breeding  pairs  are 
established,  our  permit  can  allow 
permittees  to  shoot  wolves  attacking 
Uvestock  on  public  land.  A  private 
program  has  compensated  ranchers  full 
market  value  for  confirmed  and  one-half 
market  value  for  probable  wolf-kills  of 
livestock  and  livestock  guard  animals 
(Fischer  1989). 

The  control  of  problem  wolves 
depredating  livestock  resulted  in  the 
removal  of  less  than  six  percent  of  the 
wolves  in  northwestern  Montana 
between  1987  and  1995.  This  level  of 
mortality  is  not  expected  to  prevent 
wolf  populations  from  reaching 
recovery  levels.  Wolves  in  the  Greater 
Yellowstone  and  central  Idaho  areas 
have  attacked  livestock  less  frequently 
than  predicted.  Wolf  control  removed  a 
total  of  45  wolves  between  1995  and 
1999.  This  represented  less  than  six 
percent  of  the  wolf  population  over  a  5- 
year  period.  While  it  is  expected  that 
wolf  control  will  continue  to  remove 
wolves  that  attack  livestock  from  the 
population  in  the  Western  DPS,  we  still 
expect  that  wolf  population  recovery 
will  be  achieved  by  2002.  Management 
of  wolves  under  the  special 
management  regulations  under  section 
4(d)  of  the  Act  (See  Special  Regulations 
under  Section  4(d)  for  Threatened 
Species)  is  not  expected  to  significantly 
increase  wolf  mortality  rates,  because 
relatively  few  wolves  attack  livestock. 

The  only  significant  difference  in  the 
management  of  problem  wolves 
between  the  current  management  and 
the  proposed  management  of  wolves 
following  their  reclassification  from 
endangered  to  threatened  would  be  the 
taking  of  wolves  in  the  act  of  attacking 


livestock  or  domestic  animals  on  private 
land  by  private  landowners.  In  the  past 
4  years  in  Idaho  and  Wyoming  only  two 
nonessential  experimental  wolves  have 
been  legally  taken  by  landowners.  That 
level  of  take  could  not  significantly 
increase  wolf  mortality  rates  or  decrease 
the  rate  of  wolf  population  recovery. 

During  depredation  control  actions  for 
problem  wolves  in  Montana.  Idaho,  emd 
Wyoming,  individual  wolves  have 
incurred  injuries  from  capture  that 
ultimately  resulted  in  their  death  or 
removal  frt)m  the  wild  (one  in  Idaho  and 
two  in  Montana).  Mortality  from  capture 
is  rare  and  not  a  significant  portion  of 
total  mortality  in  the  wolf  population. 

We  have  determined  that  effective 
control  of  problem  wolves  benefits  the 
conservation  of  the  species  in  the 
northern  Rocky  Mountains  (U.S.  Fish 
and  Wildlife  Service  1999). 

Southwestern  (Mexican)  Gray  Wolves. 
The  listing  status  of  Mexican  Gray 
wolves  will  not  change  with  this 
proposed  regulation.  They  will  continue 
to  be  endangered,  except  for  the 
reintroduced  population  which  will 
retain  its  current  status  of  a  nonessential 
experimental  population. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

Public  Attitudes  Toward  the  Gray 
Wolf.  The  primary  determinant  of  the 
long-term  status  of  gray  wolf 
populations  in  the  United  States  will  be 
human  attitudes  toward  this  large 
predator.  These  attitudes  are  based  upon 
the  conflict  between  human  activities 
and  wolves,  concern  with  the  perceived 
danger  the  species  may  pose  to  humans, 
its  symbolic  representation  of 
wilderness,  the  economic  effect  of 
livestock  losses,  the  conviction  that  the 
species  should  never  be  a  target  of  sport 
hunting  or  trapping,  and  the  wolf 
traditions  of  Native  American  Tribes. 

We  have  seen  a  change  in  public 
attitudes  toward  the  wolf  over  the  last 
few  decades.  Public  attitude  surveys  in 
Minnesota  and  Michigan  (Kellert  1985, 
1990.  1999),  as  well  as  the  citizen  input 
into  the  wolf  management  plans  of 
Minnesota,  Wisconsin,  and  Michigan 
indicate  strong  public  support  for  wolf 
recovery  if  the  adverse  impacts  on 
recreational  activities  and  livestock 
producers  can  be  minimized  (MI  DNR 
1997.  MN  DNR  1998.  WI  DNR  1999a). 
This  increased  public  acceptance  of 
wolves  during  the  last  25  years  also  has 
reduced  illegal  persecution  and  killing. 

Similar  national  support  is  evident  for 
wolf  recovery  and  reintroduction  in  the 
Northern  U.S.  Rocky  Mountains  and 
appears  to  be  developing  for  wolf 
recovery  in  the  northeastern  States. 
With  the  continued  help  of  private 
conservation  organizations.  States,  and 


Tribes,  we  can  continue  to  foster  public 
support  to  maintain  viable  wolf 
populations  in  the  western  Great  Lakes 
area  and  for  recovery  of  wolves  in  the 
Northeast.  West,  and  Southwest.  We 
believe  that  special  management 
regulations  under  section  4(d)  of  the  Act 
(See  Special  Regulations  under  Section 
4(d)  for  Threatened  Species)  will  further 
foster  public  support  for  wolf  recover^' 
by  providing  more  effective  means  for 
deeding  with  wolf-human  conflicts. 

Southwestern  (Mexican)  Gray  Wolves. 
The  primary  factor  currently  affecting 
the  continued  existence  of  the  Mexican 
wolf  in  the  wild  is  the  small  number  of 
individuals  in  the  wild  population   N'o 
wolves  are  known  to  exist  in  the  wild 
in  Mexico,  and  only  7  Me.xican  wolves 
exist  in  the  wild  in  the  United  States  (as 
of  February  2000).  most  of  which  are 
captive-raised  animals  released  by  us 
since  March  1998.  The  continued 
existence  of  the  Mexican  wolf  depends 
upon  the  success  of  our  reintroduction 
projects  in  the  Southwest.  The 
reintroduction  plan  requires  an 
assessment  of  the  success  of  the  project 
at  3  and  5  years  following  the  first 
releases.  It  is  too  soon  to  know  which 
factors,  if  any,  may  affect  the  continued 
existence  of  Mexican  wolves  in  the 
wild. 

Designation  of  Distinct  Population 
Segments 

Currently,  the  gray  wolf  is  listed  as 
threatened  in  Minnesota  and  as 
endangered  in  the  other  47 
conterminous  States,  effectively 
establishing  a  Minnesota  DPS  that  is 
delimited  by  State  boundaries  in  the 
absence  of  any  other  indications  of 
discreteness.  This  separate  designation 
of  Minnesota  gray  wolves  as  threatened 
was  established  in  1978.  before  our 
adoption  of  the  1996  Vertebrate 
Population  Policy  (61  FR  4722;  February 
7,  1996):  this  proposed  rule  brings  the 
current  listing  of  the  gray  wolf  into 
compliance  with  the  policy. 

Due  to  the  extensive  geographic 
separation  in  current  wolf  distribution 
in  the  conterminous  States,  and  based 
on  the  Vertebrate  Population  Policy,  this 
notice  proposes  the  reclassification  of 
the  gray  wolf  by  establishing  the 
following  4  DPSs  within  the 
conterminous  48  States  and  Mexico 
(refer  to  Map  2  located  at  the  end  of  the 
Alternative  Selected  for  Proposal 
section). 

Western  Great  Lakes  Gray  Wolf 
Distinct  Population  Segment.  Consisting 
of  gray  wolves  within  the  States  of 
North  Dakota,  South  Dakota.  Minnesota, 
Wisconsin,  and  Michigan,  and  those 
gray  wolves  in  captivity  that  originated 


Federal  Register/ Vol.  65,  No.  135 /Thursday.  July  13,  2000 / Proposed  Rules 


43473 


from,  or  whose  ancestors  originated 
from,  this  geographic  area. 

Southwestern  {Mexican}  Gray  Wolf 
Distinct  Population  Segment.  Consisting 
of  gray  wolves  in  Arizona  south  of  the 
Colorado  River  and  the  Little  Colorado 
River  between  Hoover  Dam  and 
Winslow  and  south  of  Interstate 
Highway  40  between  Winslow  and  the 
eastern  State  boundary;  New  Mexico 
south  of  Interstate  Highwav  40;  Texas 
south  of  Interstate  Highway  40  and  west 
of  Interstate  Highway  35;  and  Mexico; 
and  those  gray  wolves  in  captivity  that 
originated  from,  or  whose  ancestors 
originated  from,  this  geographic  area. 

Western  Gray  Wolf  Distinct 
Population  Segment  Consisting  of  gray 
wolves  in  the  States  of  Washington, 
Oregon.  Idaho,  Montana.  Wvoming. 
Utah,  Colorado,  and  the  parts  of  .Arizona 
and  New  Mexico  north  of  the  Colorado 
River  and  the  Little  Colorado  River 
between  Hoover  Dam  and  Winslow 
(Arizona)  and  north  of  Interstate 
Highway  40  between  Winslow  and  the 
eastern  boundary  of  New  Mexico;  and 
those  gray  wolves  in  captivity  that 
originated  from,  or  whose  ancestors 
originated  from,  this  geographic  area. 

Northeastern  Gray  Wolf  Distinct 
Population  Segment.  Consisting  of  grav 
wolves  within  the  States  of  New  York. 
Vermont.  New  Hampshire,  and  Maine, 
and  those  gray  wolves  in  captivity  that 
originated  from,  or  whose  ancestors 
originated  from,  this  geographic  area. 

The  gray  wolf  populations  within 
each  of  these  proposed  DPSs  are 
separated  from  gray  wolf  populations  in 
the  other  DPSs  by  large  areas  that  are 
not  occupied  by.  and  may  not  be 
suitable  for,  breeding  populations  of 
resident  wild  gray  wolves.  Although 
dispersing  individual  gray  wolves  have 
been  located  in  some  of  these 
unoccupied  areas  (Licht  and  Fritts 
1994).  and  it  is  possible  that  individual 
dispersing  wolves  can  completely  cross 
some  of  these  gaps  between  occupied 
areas,  we  believe  that  the  existing 
geographic  isolation  of  wolf  populations 
between  these  four  areas  fully  satisfies 
the  Vertebrate  Population  Policy's 
criterion  for  discreteness  of  each  DPS. 
The  Vertebrate  Population  Policy  allows 
us  to  use  international  borders  to 
delineate  tlie  boundaries  of  a  DPS  even 
if  the  current  distribution  of  the  species 
extends  across  that  border.  Therefore, 
we  will  use  the  United  States-Canadian 
border  to  mark  portions  of  the 
boundaries  of  three  of  the  DPSs  due  to 
the  difference  in  control  of  exploitation, 
conservation  status  and  regulatorv 
mechanisms  between  the  two  countries. 
In  general,  wolf  populations  are  more 
numerous  and  wide-ranging  in  Canada, 
therefore,  wolves  are  not  protected  by 


Federal  laws  in  Canada  and  are  publicly 
trapped  in  most  Canadian  provinces. 

We  further  believe  that  each  of  these 
four  wolf  populations  satisfies  the 
significance  criterion  of  the  Vertebrate 
Population  Policy.  Without  viable  wolf 
populations  in  these  four  geographic 
areas  the  recognized  historical  range  of 
the  species  within  the  48  contermLnous 
States  would  have  extensive  and 
significant  gaps,  possibly  broader  than 
the  dispersal  distance  of  the  species 
(Fritts  1983).  Additionally,  the  Western 
Great  Lakes.  Western,  and  Southwestern 
(Mexican)  Gray  Wolf  Distinct 
Population  Segments  are  each  being 
repopulated  by  wolves  of  distinct 
morphological  characteristics  which 
may  represent  different  gray  wolf 
subspecies. 

The  existence  of  large  areas  of 
potentially  suitable  wolf  habitat  and 
prey  resources  in  parts  of  New  England, 
the  possibility  that  wild  wolves  may 
exist  in  remote  areas  of  Maine,  and  the 
presence  of  wolf  populations  in 
neighboring  areas  of  eastern  Canada 
form  the  basis  for  our  consideration  of 
a  DPS  for  the  gray  wolf  in  the  Northeast. 
We  have  determined  that,  based  on  the 
Vertebrate  Population  Policy,  gray 
wolves  that  may  exist  in  Maine  are 
discrete  from  gray  wolves  elsewhere  in 
the  lower  48  States.  We  have  also 
determined  that  a  population  of  gray 
wolves  in  this  portion  of  the  lower  48 
States  is  significant  and  will  contribute 
to  the  overall  restoration  of  the  species. 
In  addition,  although  taxonoraic  studies 
have  provided  conflicting  conclusions 
regarding  wolf  taxonomy  at  the 
subspecies  level,  we  believe  it  is  likely 
that  a  separate  form  of  the  gray  wolf 
historically  occupied  the  northeastern 
United  States  and  adjacent  Canada. 
Establishing  a  .Northeastern  DPS 
maximizes  the  ability  of  the  Service, 
States,  and  Tribes  to  reestablish  this 
form,  or  its  current-day  equivalent.  The 
wolves  in  Canada,  which  would  serve  as 
a  source  of  animals  for  natural 
reestablishment  or  reintroduction,  are 
thought  to  be  taxonomically  and 
genetically  similar  to  the  wolves  that 
once  populated  the  northeastern  United 
States, 

Establishing  a  Northeastern  DPS  wdth 
a  classification  of  threatened  under  the 
Act  would  recognize  that  suitable 
habitat  exists,  that  a  genetically 
appropriate  source  of  wolves  may  exist 
in  Canada  for  natural  colonization  or 
reintroduction,  that  wolf  recovery  once 
initiated  proceeds  quickly  based  on  our 
experience  in  the  Rockies,  and  that 
management  flexibility  is  critical  to 
successful  wolf  reestablishment. 
Threatened  status  would  maintain 
Federal  protection  for  any  wolves  that 


might  disperse  into  historical  wolf  range 
in  the  northeastern  United  States  from 
Canada.  However,  a  threatened 
classification,  rather  than  an  endangered 
classification,  allows  us  to  develop  a 
special  regulation  under  section  4(d)  of 
the  Act.  The  proposed  special  regulation 
under  section  4(d)  of  the  Act  is  intended 
to  promote  the  restoration  and  recovery 
of  wolves  to  one  or  more  States  within 
the  Northeastern  DPS  by  providing 
interested  States  and  Tribes  with  3ie 
authority  to  assume  a  leading  role  in 
carrying  out  protection,  management, 
and  recovery  actions  for  the  species. 
This  flexibility  will  make  it  easier  for 
States  and  Tribes  to  control  and  remove 
problem  wolves,  and  will  reduce 
opposition  to  wolf  restoration  in  areas 
where  they  have  been  absent  for  many 
decades.  Any  wolf  restoration  program 
would  be  implemented  only  with  the 
full  cooperation  of  respective  State  and 
Tribal  natural  resoiure  management 
agencies  and  general  support  of 
landowners  and  after  full  compliance 
with  the  National  Environmental  Policy 
Act. 

As  discussed  earlier  (refer  to  Distinct 
Population  Segments  and  Experimental 
Populations),  our  current  consideration 
of  designating  a  multi-state  Western 
Gray  Wolf  DPS  does  not  mean  that  we 
now  believe  the  existing  experimental 
wolf  populations  and  the  natural  wolf 
population  in  Idaho,  Wyoming,  and 
Montana  constitute  a  single  wolf 
population.  For  purposes  of  gray  wolf 
reintroduction  by  means  of 
experimental  populations  in  central 
Idaho  and  Yellowstone  National  Park, 
we  examined  the  biological 
characteristics  of  the  species  to 
determine  if  the  reintroduced  wolves 
woidd  be  geographically  separate  from 
other  gray  wolf  populations.  We  defined 
a  wolf  population  to  be  two  breeding 
pairs,  each  successfully  raising  two  or 
more  young  for  two  consecutive  years  in 
a  recovery  area  (U.S.  Fish  and  Wildlife 
Service  1994a).  This  wolf  population 
definition  was  used  to  evaluate  all 
wolves  in  the  northern  U.S.  Rocky 
Mountains  to  determine  if,  and  where, 
gray  wolf  populations  might  exist.  Gray 
wolves  in  northwestern  Montana 
qualified  as  a  wolf  population  under 
this  definition;  that  existing  wolf 
population  was  further  examined  to 
determine  if  it  was  geographically 
separated  from  the  potential 
experimental  population  areas.  We 
determined  that  the  northwestern 
Montana  wolf  population  was 
geographically  separate,  so  we 
designated  the  two  experimental 
population  areas  and  began  gray  wolf 
reintroductions  to  establish  the  two 
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experimental  populations.  The  DPS 
designation  under  consideration  here 
would  be  made  for  a  different  purpose 
and  would  have  to  satisfy  different 
criteria  than  the  experimental 
population  designations. 

Wolves  in  Areas  Beyond  the  Scope  of 
Current  Recovery  Programs 

Although  the  gray  wolf  currently  is 
listed  as  either  threatened  or 
endangered  throughout  the  48 
conterminous  United  States  and 
Mexico,  all  or  portions  of  half  of  those 
States  are  not  included  within  the 
geographic  coverage  of  the  3  existing 
recovery  plans.  Due  to  the  lack  of 
suitable  habitat  in  many  of  the  areas 
beyond  the  current  scope  of  recovery 
programs,  these  States  cannot  offer 
significant  potential  for  gray  wolf 
recovery.  In  fact,  some  of  the  States,  for 
example,  CaUfomia,  where  the  gray  wolf 
currently  is  listed  as  endangered,  were 
on  the  very  edges  of  the  former 
historical  range,  and  wolves  were  likely 
never  very  numerous  there. 

Thus,  we  believe  the  purposes  of  the 
Act  will  be  fulfilled  if  each  part  of  the 
conterminous  States  and  Mexico,  is 
either  (1)  included  within  one  of  the 
four  DPSs  to  provide  protection  for 
current  populations  including 
dispersing  and  recolonizing  wolves,  (2) 
included  within  one  of  the  four  DPSs  in 
order  to  facilitate  potential  future 
restoration  efforts  in  areas  where 
restoration  has  been  determined  to  be 
feasible  or  potentially  feasible,  or  (3) 
delisted  and  all  protections  of  the  Act 
are  ended  for  that  area.  This  proposal 
adopts  this  approach  mentioned  above 
by  designating  four  DPSs  and  delisting 
any  wolves  that  may  occur  outside  of 
the  DPS  boundaries.  We  believe  this 
approach  will  result  in  the  recovery  of 
the  gray  wolf  throughout  significant 
portions  of  its  historical  range  and 
ultimately  allow  us  to  delist  it  across  the 
entire  geographic  area  in  which  it  is 
listed,  consistent  with  the  purpose  and 
definitions  of  the  Act. 

Increasing  numbers  of  wolves  in 
Minnesota  and  an  expansion  of  their 
range  westward  and  southwestward  in 
the  State  has  led  to  an  increase  in 
dispersing,  mostly  young,  wolves  that 
have  been  documented  in  North  and 
South  Dakota  in  recent  years.  An 
examination  of  skull  morphology  of 
North  and  South  Dakota  wolves 
indicates  that  of  eight  examined,  seven 
likely  had  dispersed  from  Minnesota; 
the  eighth  probably  came  from 
Manitoba,  Canada  (Licht  and  Fritts 
1994).  The  low  potential  for  the 
establishment  of  a  viable  and  self- 
sustaining  wolf  population  in  North  and 
South  Dakota,  and  the  belief  that  all  or 


most  wolves  in  the  Dakotas  are 
biologically  part  of  the  Minnesota- 
Wisconsin-Michigan  wolf  population, 
leads  us  to  believe  that  any  wolves  in 
these  States  should  be  included  in  the 
Western  Great  Lakes  Gray  Wolf  DPS. 

Extensive  monitoring  since  1990 
indicates  that  wolves  may  be  re- 
colonizing  Washington  State,  probably 
as  dispersing  wolves  from  Canada. 
Wolves  appear  to  have  been  eliminated 
in  the  State  by  the  1930s,  although 
occasional  unconfirmed  individual 
wolves  are  reported  in  the  North 
Cascades  and  northeastern  Washington. 
Observation  data  indicate  that  the 
wolves  mostly  occur  as  individuals, 
although  several  wolf  family  units  have 
been  reported  in  the  North  Cascades 
(Almack  and  Fitkin  1998).  However, 
because  efforts  to  locate  family  units 
have  been  unsuccessful,  it  is  unclear 
whether  wolves  are  reproducing  in  the 
North  Cascades.  Under  their  ciurent 
listing,  these  animals  are  protected  by 
the  Act  as  endangered  wolves,  and  we 
provide  protection  recommendations  for 
den  and  rendezvous  sites  to  Federal 
agencies  on  a  site-specific  basis. 
Furthermore,  the  State  of  Washington's 
forest  practices  rules  provide  seasonal 
protection  to  wolf  den  sites.  However, 
the  North  Cascades  are  outside  of  the 
geographic  scope  of  the  Northern 
Rockies  Plan.  In  order  to  retain  the  Act's 
protections  for  such  wolves,  and 
provide  the  potential  for  their  inclusion 
within  the  Northern  Rockies  Recovery 
Program,  we  are  now  proposing  that  all 
of  Washington  and  Oregon  be  included 
in  the  Western  DPS. 

A  study  to  determine  the  feasibility  of 
re-introducing  wolves  to  the  Olympic 
Peninsula  was  initiated  in  1998  and  was 
completed  in  early  1999.  In  addition, 
studies  are  underway  to  determine  if 
sufficient  habitat  and  prey  base  exist 
within  and  around  Olympic  National 
Park  to  support  a  viable  wolf 
population.  The  initial  feasibility  study 
indicates  that  the  existing  habitat  and 
land  uses  could  support  approximately 
56  wolves  in  6  to  7  packs  within  the 
Park  (Ratti  et  al.  1999).  However,  until 
more  detailed  studies  of  the  prey  base 
are  completed,  we  cannot  determine  the 
number  of  wolves  that  could  be 
supported  by  the  entire  Olympic 
Peninsula,  or  assess  the  long-term 
viability  of  such  a  reintroduced 
population  of  gray  wolves.  Results  of 
one  prey  base  study  completed  in  April, 
1999  on  lands  within  Olympic  National 
Park  determined  appropriate  survey 
methods  for  prey  populations  that  will 
be  crucial  if  reintroduction  efforts  move 
forward.  Results  of  a  study  on  lands 
outside  of  Olympic  National  Park  are 
expected  to  be  available  by  the  middle 


of  2000.  Here  again,  the  Olympic 
Peninsula  is  beyond  the  geographic 
scope  of  the  Northern  Rockies  Plan,  so 
we  are  proposing  that  all  of  Washington 
be  included  in  the  Western  DPS. 

Over  the  past  20  years  there  have  been 
reports  of  wolves  in  several  other 
western  States,  including  Oregon. 
Colorado,  and  Utah.  One  radiocollared 
wolf  from  northwestern  Montana  w'as 
recently  found  dead  from  unknown 
causes  in  eastern  Washington,  and  a 
radiocollared  yoimg  female  wolf  from 
central  Idaho  dispersed  into  eastern 
Oregon  in  early  1999.  Any  wolves  that 
are  found  in  these  areas  at  the  current 
time  are  listed  as  endangered  and  are 
protected  under  the  Act  While  there  is 
certainly  habitat  that  could  support 
wolves  in  these  areas,  at  this  time  we 
have  no  plans  to  initiate  wolf  recovery 
for  any  areas  in  the  western  United 
States  outside  of  the  gray  wolf  recovery 
areas  already  identified  in  Montana, 
Idaho.  Wyoming,  Arizona,  New  Mexico, 
and  Texas.  However,  our  proposal  to 
include  these  additional  States  within  a 
Western  DPS  will  maintain  the 
protections  of  the  Act  for  any  wild  gray 
wolves  that  disperse  or  are  reintroduced 
into  such  areas  while  Western  DPS  gray 
wolves  remain  listed  as  threatened. 

While  we  have  no  plans  to  actively 
pursue  wolf  restoration  in  other  areas  of 
the  western  United  States,  we  will  not 
actively  prevent  natural  wolf 
recolonization  in  other  areas.  Wolves 
that  naturally  disperse  into  other  States 
will  be  managed  on  a  case-by-case  basis. 
If  there  are  no  conflicts  with  human 
activities  such  wolves  will  likely  not  be 
returned  to  the  area  of  their  origin. 

Gray  Wolves  in  Captivity 

We  recognize  that  there  are  many  gray 
wolves  being  held  in  captivity  for  a 
variety  of  reasons.  Some  of  these  are 
being  held  for  research,  propagation,  or 
educational  projects  that  are  part  of  gray 
wolf  recovery  programs;  many  others 
are  considered  pets  or  are  held  for  other 
reasons.  We  see  no  over-nding  reason  to 
retain  the  protections  of  the  Act  for  such 
individuals  if  they  or  their  ancestors 
were  obtained  from  an  area  where  wild 
gray  wolves  are  now  proposed  for 
delisting  and  those  wild  wolves  would 
no  longer  be  protected  by  the  Act. 
However,  if  the  captive  gray  wolves  or 
their  ancestors  originated  from  within 
the  boundaries  of  a  DPS  that  would 
retain  the  protections  of  the  Act  under 
this  proposal,  those  captive  wolves 
potentially  can  be  a  valuable  part  of  the 
recovery^  program  for  that  DPS.  For 
example,  they  could  serve  as  a  potential 
source  of  wolves  that  could  be  released 
in  the  DPS. 
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Therefore,  we  have  defined  the  four 
DPSs  to  include  wolves  living  within 
the  boundaries  of  the  DPSs.  as  well  as 
those  captive  wolves  which  were 
removed  from  the  wild,  or  whose 
ancestors  were  removed  from  the  wild, 
from  within  the  geographic  boundaries 
of  a  DPS,  regardless  of  where  the  captive 
wolves  may  be  held. 

Other  Alternatives  Considered 

We  considered  numerous  alternatives 
to  the  actions  proposed  in  this  notice. 
These  alternatives  consisted  of 
combinations  of  different  geographic 
areas  of  coverage,  changes  in 
classification,  and  details  and 
geographic  areas  of  coverage  of  new 
special  regulations. 

We  initially  considered  delisting  gray 
wolves  within  the  Western  Great  Lakes 
DPS,  and  on  June  29,  1998,  we 
announced  (through  a  press  release  and 
media  event)  our  intention  to  develop 
such  a  proposal.  In  addition,  we  also 
announced  our  intention  to  create  four 
DPSs.  reclassify'  the  Western  and 
Northeastern  DPSs.  and  delist  m  other 
States  not  covered  by  a  DPS  That 
announcement  was  based  upon  our 
expectation  that  State  wolf  management 
plans  for  Minnesota.  Wisconsin,  and 
Michigan  would  provide  assurances  of 
adequate  wolf  protection  and 
management  following  Federal 
delisting.  These  assurances  are  one  of 
the  recovery  criteria  for  delisting  in  the 
1992  Eastern  Recovery'  Plan.  At  that 
point  we  began  drafting  a  proposal  that 
included  delisting  the  Western  Great 
Lakes  DPS. 

At  the  time  of  our  June  1998 
announcement  the  Minnesota  DNR  had 
already  held  a  series  of  12  public 
meetings  to  receive  input  on  the 
direction  a  State  wolf  management  plan 
should  take.  The  MN  DNR  subsequentlv 
established  a  Citizens  Roundtable  and 
asked  that  group  to  address  the  wolf 
management  issues  raised  at  the  public 
meetings.  The  MN  DNR  submitted  a 
wolf  management  plan,  based  on  the 
Citizen  Roundtable.  to  the  MN 
Legislature  in  early  1999  in  order  to 
obtain  the  regulator^'  authority  needed 
by  the  DNR  to  implement  the  plan 

We  completed  our  analysis  of  post- 
delisting  threats  after  the  release  of  the 
Februarv'  1999  MN  DNR  wolf 
management  plan:  that  plan  closely 
followed  the  Roundtable  s 
recommendations.  We  were  prepared  to 
publish  a  proposal  to  delist  the  grav 
wolves  in  the  Western  Great  Lakes  DPS, 
based  in  part  on  the  MN  DNR's  plan 
However,  the  MN  Legislature  did  not 
approve  the  plan  during  the  1999 
legislative  session.  Legislative  approval 
is  necessary-  to  provide  the  MN  DNR 


with  both  the  authorities  and  the 
funding  to  implement  many  of  the 
recommended  wolf  management 
practices. 

Therefore,  at  this  time  we  are  unable 
to  carry  out  an  adequate  evaluation  of 
the  future  threats,  as  required  by  the 
Act,  to  wolves  in  Minnesota  follovdng  a 
potential  Federal  delisting.  We  are 
unable  to  determine  what  protective 
regulations  will  be  developed,  the 
extent  of  State  law  enforcement  that  will 
be  provided,  what  wolf  population 
targets  will  be  used,  what  depredation 
control  measures  will  be  used,  and  how 
the  wolf  population  and  wolf  health 
will  be  monitored.  For  a  large  predator 
like  the  wolf,  which  was  subject  to  past 
extensive  government  eradication 
efforts,  including  bounties  at  Federal, 
State,  county,  and  local  levels,  we 
believe  it  is  important  to  have  an 
approved  Minnesota  wolf  management 
plan  that  clearlv  describes  the  beneficial 
management  practices  that  will  be 
implemented  following  Federal 
delisting.  Given  this  high  degree  of 
uncertainty  regarding  the  extent  and 
direction  of  future  management  and 
protection  of  wolves  in  Minnesota,  we 
decided  it  is  premature  to  propose  a 
delisting  of  this  DPS, 

We  also  considered  reclassifying  a 
larger  or  smaller  DPS  in  the  eastern 
United  States — reclassifying  the  entire 
geographic  area  included  in  the 
Recovery  Plan  for  the  Eastern  Timber 
Wolf;  reclassifying  that  area  plus  North 
Dakota.  South  Dakota.  Nebraska,  and 
Kansas;  reclassifying  only  Miimesota, 
Wisconsin,  and  Michigan;  or 
reclassifying  those  three  States  plus 
adjacent  States  into  which  wolves  might 
disperse  Because  under  the  N'ertebrate 
Population  Policy  State  boundaries 
cannot  be  used  to  bisect  the  continuous 
range  of  a  species,  we  have  included 
North  and  South  Dakota  within  the 
Western  Great  Lakes  DPS  Wolf  recovery 
in  New  York  and  several  northern  New 
England  States  appears  biologically 
feasible  and  has  some  public  support. 
We  have  chosen  to  list  that  area  as  a 
separate  DPS  and  retain  the  protections 
of  the  Act  for  wolves  that  may 
recolonize  or  be  reintroduced  there,  but 
to  change  their  classification  to 
threatened  and  promulgate  a  section 
4(d)  special  regulation  in  order  to 
maximize  wolf  management  flexibility 
and.  therefore,  to  promote  a  separate 
gray  wolf  recovery  program  in  that  area 

We  considered  retaining  all  gray 
wolves  in  the  western  States  under  an 
endangered  status,  because  they  have 
not  yet  achieved  their  reclassification 
criteria  in  the  strictest  sense.  Those 
criteria  were  based  upon  our 
expectations  of  where  wolf  packs  would 


become  established;  the  wolves  have 
subsequently  demonstrated  their 
"preference"  to  establish  pack  territories 
that  do  not  all  fit  within  the  boundaries 
of  the  recovery  areas  that  we  established 
in  the  Rockies  Plan.  However,  these 
wolves  are  showing  dramatic 
population  growth  in  the  areas  that  they 
have  chosen,  and  we  believe  they  no 
longer  fit  the  definition  of  an 
endangered  species.  Instead,  they  fit  the 
definition  of  a  threatened  species. 

We  beheve  that  the  listing  status  of  all 
gray  wolves  in  the  conterminous  States 
should  be  adjusted  to  acoirately  reflect 
their  recovery  progress  and  their  risk  of 
extinction.  Fvuthermore,  wolves  in  the 
northern  U.S.  Rocky  Moimtains  have 
achieved  the  biological  intent  of  the 
reclassification  criteria — a  total  of  over 
200  adult  wolves  in  more  than  20 
breeding  pairs  for  3  successive  years. 

In  addition,  the  nature  of  wolves  as  a 
predator,  which  sometimes  conflicts 
with  human  activities,  causes  the 
consideration  of  additional  regulatory 
flexibility  in  order  to  control  problem 
wolves  and  address  other  conflicts  that 
might  otherwise  constrain  recovery  as 
wolf  populations  increase.  The 
flexibility  provided  by  the  section  4(d) 
special  regulation  has  been  critically 
important  to  the  success  of  wolf 
recovery  in  Miiuiesota.  Similarly,  wolf 
recovery  to  date  in  the  nonessential 
experimental  population  areas  of  Idaho. 
Montana,  and  Wyoming  has  been 
greatly  aided  by  the  depredation  control 
measures  provided  by  the  special 
regulations  that  were  established  by  the 
nonessential  experimental  designation 
imder  section  10(j)  of  the  Act.  Extending 
this  type  of  flexibility  for  wolf 
management  beyond  the  experimental 
population  areas  in  Idaho,  Montana,  and 
Wyoming  should  similarly  expand  the 
success  of  wolf  recovery  there. 
Reclassifying  to  threatened  in  the 
Western  Gray  Wolf  DPS  and  the 
development  of  a  4(d)  special  regulation 
can  provide  that  flexibility  throughout 
the  DPS. 

We  also  considered  removing  the  two 
existing  nonessential  experimental 
population  designations  in  the  northern 
U.S.  Rocky  Mountains.  The  anticipated 
merging  of  the  three  existing  western 
subpopulations  into  a  single  expanding 
and  dispersing  gray  wolf  popiUation 
(refer  to  Dispersal  of  Western  Gray 
Wolves,  above)  indicates  that  their 
current  treatment  as  two  separate 
experimental  populations  and  a  third 
natural,  non-experimental  endangered 
population  without  a  special  regulation 
(in  northwestern  Montana)  may  no 
longer  be  appropriate  or  imderstandable 
to  the  general  public.  One  approach  to 
simplifying  this  increasingly  complex 
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regulatory  situation  would  be  to  bring 
all  gray  wolves  throughout  the  northern 
U.S.  Rockies  under  a  single  set  of 
regulations  that  accurately  reflects 
ciurent  and  expected  futiu'e  progress 
toward  recovery  in  the  West  and  applies 
only  the  amount  of  protection  that  is 
appropriate  to  achieve  full  recovery. 
This  could  be  accomplished  by 
removing  the  two  existing  experimental 
population  designations  and 
substituting  a  Western  DPS-wide 
threatened  classification  with  a  section 
4(d)  special  regulation. 

Under  this  alternative  all  wolves 
throughout  Washington,  Oregon,  Idaho, 
Montana,  Wyoming,  Utah,  Colorado, 
and  the  northern  portions  of  Arizona 
and  New  Mexico  would  become 
threatened  wolves  and  would  then  be 
subject  to  the  more  flexible  management 
provisions  of  the  proposed  section  4(d) 
special  regulation  for  the  Western  DPS. 
Currently  many,  but  not  all,  of  these 
wolves  are  subject  to  the  existing  more 
restrictive  protections  of  the  special 
regulation  for  the  Central  Idaho  and 
Greater  Yellowstone  Area  nonessential 
experimental  populations  (See 
"Comparison  of  the  Standard 
Protections  of  the  Endangered  Species 
Act*   *   *"  below).  This  alternative 
would  result  in  a  uniform  protection 
and  management  situation  in  western 
States  that  not  only  would  further 
reduce  conflicts  with  human  activities, 
but  also  would  be  more  easily 
understood  by  livestock  producers  and 
residents.  The  increased  management 
flexibility  contained  in  the  proposed 
section  4(d)  special  regulation  would 
allow  wolves  to  be  intentionally 
harassed  by  private  landowners  without 
having  to  wait  for  an  attack  to  occiu-,  in 
addition  to  being  able  to  take  wolves 
that  are  in  the  act  of  attacking  any 
domestic  animals.  Current  regulations 
for  the  nonessential  experimental 
populations  allow  landowners  to  take 
gray  wolves  only  diuing  attacks  on  their 
livestock.  Other  new  provisions  of  the 
proposed  4(d)  would  allow  us  to  issue 
permits  for  private  citizens  to  take 
wolves  posing  a  significant  risk  to 
domestic  animals  if  there  are  10  or  more 
pairs  present  in  that  State,  and  would 
allow  government  trapping  of  problem 
wolves  at  all  wolf  population  levels.  We 
would  not  expect  fliis  to  result  in  a 
significant  increase  in  the  removal  of 
problem  wolves  nor  to  appreciably  slow 
wolf  recovery  in  the  Western  DPS. 
However,  we  rejected  this  alternative 
because  we  ■previously  stated  in  our  two 
November  22.  1994,  Federal  Register 
final  rules  establishing  the  Central  Idaho 
and  Greater  Yellowstone  DPSs  that  "The 
Service  does  not  foresee  any  likely 


situation  which  would  result  in 
changing  the  nonessential  experimental 
status  until  the  gray  wolf  is  recovered 
and  delisted*   *   *"  (59  FR  pages  60266 
and  60281).  Due  to  that  previous 
assurance  to  the  public,  we  are  not 
proposing  the  removal  of  the 
nonessential  experimental  population 
designations  at  this  time  despite  the 
likely  benefits  we  believe  it  would 
provide  to  livestock  producers  and 
private  landowners. 

We  considered  including  all  of  the  48 
conterminous  States  within  one  of  the  4 
DPSs.  This  would  result  in  gray  wolves 
retaining  a  threatened  or  endangered 
classification  in  many  more  States  (for 
example,  California,  Nevada,  New 
Jersey,  Massachusetts,  Kansas,  and 
Arkansas)  .  However,  we  do  not  believe 
that  it  is  necessary  to  restore  wolves  to 
all  48  conterminous  States  in  order  to 
achieve  the  purposes  of  the  Act  with 
regard  to  the  gray  wolf.  The  Act 
contains  no  reference  to  the  need  to 
restore  a  species  to  all  or  most  of  its 
historical  range  in  order  to  consider  it 
recovered.  We  believe  that  recovery  is 
achieved  if  viable  populations  are 
restored  across  a  significant  portion  of 
the  species'  range  to  a  point  that  it  no 
longer  fits  the  Act's  definitions  of 
endangered  and  threatened.  In  the  case 
of  the  gray  wolf,  we  believe  the 
provisions  of  the  Act  are  not  needed 
where  these  4  conditions  jointly  exists — 
(1)  wolves  currently  do  not  occur,  (2) 
wolves  are  unlikely  to  arrive  on  their 
own,  (3)  wolf  restoration  is  not 
potentially  feasible,  and  (4)  wolf 
restoration  is  not  needed  to  achieve 
recovery.  Thus,  we  chose  to  propose  the 
retention  of  the  protections  of  the  Act 
only  in  States  where  wolf  recovery  is 
needed  to  achieve  the  purposes  of  the 
Act  and  where  wolf  recovery  is 
potentially  feasible. 

Finally,  we  also  considered  not 
making  any  changes  in  the  legal  status 
of  the  gray  wolf.  However,  this  would 
mean  that  the  species  retains  its  status 
as  an  endangered  species  despite  the 
best  available  scientific  and  commercial 
information  shows,  in  several  key 
recovery  areas,  it  now  fits  the 
definitions  of  a  threatened  species.  It 
would  unnecessarily  prevent  States  and 
Tribes  from  managing  a  species  of 
resident  wildlife  in  a  maimer  consistent 
with  the  needs  of  their  citizens, 
residents,  and  members  in  the  absence 
of  an  overriding  national  need  for 
different  or  more  protective 
management.  We  are  obligated  under 
the  Act  to  continue  protecting  gray 
wolves  only  if  they  fit  the  Act's 
definitions  of  endangered  or  threatened 
species. 


Alternative  Selected  for  Proposal 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  gray  wolf 
in  determining  to  propose  this  rule. 
Based  upon  this  evaluation,  the 
preferred  action  is  to  reclassify  gray 
wolves  from  endangered  to  threatened 
in  the  Western  Great  Lakes  Gray  Wolf 
DPS,  the  Northeastern  Gray  Wolf  DPS, 
£uid  Western  Gray  Wolf  DPS,  and  to 
retain  an  endangered  classification  for 
gray  wolves  in  the  Southwestern 
(Mexican)  Gray  Wolf  DPS  (refer  to  Map 
3  located  at  the  end  of  this  .section). 
Gray  wolves  outside  of  these  four  DPSs 
would  be  removed  ft-om  the  protections 
of  the  Act.  All  three  existing 
experimental  population  designations 
will  be  retained.  To  further  promote 
gray  wolf  recovery  and  management 
within  the  Western  and  Northeastern 
Gray  Wolf  DPSs,  special  regulations 
under  section  4(d)  of  the  Act  are 
proposed.  The  new  special  regulation 
for  the  Western  DPS  would  only  apply 
to  areas  outside  of  the  existing 
experimental  population  areas.  A  new 
special  regulation  for  Michigan, 
Wisconsin,  North  Dakota,  and  South 
Dakota  wolves  would  also  authorize 
lethal  depredation  control  that  is  similar 
to  that  which  has  been  used  to  further 
wolf  recovery  in  Minnesota  since  1985. 
The  existing  special  regulation  for 
Minnesota  gray  wolves  and  the  critical 
habitat  designations  in  Minnesota  and 
Michigan  would  remain  in  effect. 

With  wolf  populations  of  197  and  174 
in  Wisconsin  and  Michigan  (excluding 
Isle  Royale).  respectively,  it  is  clear  that 
those  States  have  each  surpassed  the 
numerical  reclassification  criterion 
contained  in  the  1992  Eastern  Plan  of  80 
wolves  for  3  years.  They  have  also 
surpassed  the  numerical  delisting 
criterion,  but  the  lack  of  a  clear 
indication  of  future  State  wolf 
management  and  protection  in 
Minnesota  precludes  proposing  a 
delisting  of  these  wolves  at  this  time. 
Instead,  proposing  reclassification  to 
threatened  status  for  all  endangered 
wolves  withm  the  Western  Great  Lakes 
DPS  recognizes  their  greatly  improved 
biological  situation,  provides  us  with 
the  ability  to  implement  a  section  4(d) 
rule  to  allow  lethal  depredation  control 
throughout  the  DPS,  and  yet  retains 
Federal  protection  until  such  time  as 
delisting  is  appropriate. 

The  gray  wolves  that  occasionally 
appear  in  North  and  South  Dakota  are 
believed  to  be  part  of  the  Minnesota- 
Wisconsin-Michigan  gray  wolf 
population.  These  wolves  are  well 
isolated  from  the  Montana,  Idaho,  and 
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Wyoming  gray  wolf  populations. 
Thorefore.  they  would  be  included  in 
the  Western  Great  Lakes  DPS  and  will 
be  reclassified  to  threatened  status.  In 
the  future,  if  we  are  able  to  fully  analyze 
the  future  threats  to  gray  wolves  in 
Minnesota,  and  appropriate  measures 
are  in  place  to  assure  their  future 
survival,  we  will  consider  a  proposal  to 
delist  grav  wolves  in  the  Western  Great 
Lakes  DPS. 

There  have  been  small  numbers  of 
grav  wolves  documented  in  North 
Dakota  and  South  Dakota  in  recent  years 
(Licht  and  Fritts  1994).  but  there  is  little 
likelihood  that  a  viable  wolf  population 
can  develop  in  these  States  in  the 
foreseeable  future,  largely  due  to  the 
absence  of  sufficiently  large  expanses  of 
unbroken  public  land  with  a  suitable 
prey  base.  Furthermore,  a  viable  wolf 
population  is  not  needed  in  either  or 
both  of  these  States  for  us  to  determine 
that  western  Great  Lakes  wolves  have 
recovered.  Thus,  while  North  Dakota 
and  South  Dakota  wolves  would 
continue  to  be  provided  the  protections 
i)f  the  Act  as  threatened  species  if  this 
proposal  is  finalized,  we  do  not  intend 
to  establish  separate  wolf  recovery 
programs  for  wolves  in  those  States.  In 
recognition  of  the  likelihood  that  wolves 
dispersing  into  these  two  States 
frequently  will  encounter  domestic 
livestock  and  become  predators  of  them, 
we  are  including  North  Dakota  and 
South  Dakota  in  the  proposed  4(d) 
special  regulation  that  allows  lethal 
control  of  depredating  wolves 
throughout  the  Western  Great  Lakes 
DPS. 

Wolves  in  the  northern  U.S.  Rocky 
Mountains  are  also  making  steady 
progress  toward  recovery.  In  1999, 
wolves  achieved  the  biological  intent  of 
the  reclassification  criterion  in  the 
Northern  Rockies  Plan — 20  breeding 
pairs  for  3  years  {a  total  of  about  200 
adult  wolves)  Therefore,  wolves  in  the 
Western  DPS  no  longer  meet  the  Act's 
definition  of  endangered  ("any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range"),  and  should  be  proposed  for 
reclassification  to  threatened  status. 

While  wolves  in  the  four  northeastern 
States  exist  in  ver\'  low  numbers,  if 
present  at  all.  we  believe  a  number  of 
factors  justif\'  the  establishment  of  a 
Northeastern  Gray  Wolf  DPS  and 
reclassification  to  threatened  status.  We 
have  determined  that,  based  on  the 
Vertebrate  Population  Policy,  wolves 
that  may  exist  in  Maine  are  discrete 
from  wolves  elsewhere  in  the  lower  48 
States.  We  have  also  determined  that  a 
population  of  wolves  in  this  portion  of 
the  lower  48  States  is  significant  and 
will  contribute  to  the  overall  restoration 


of  the  species.  In  addition,  there  appears 
to  be  adequate  habitat  and  a  sufficient 
prey  base  for  one  or  more  viable  wolf 
populations,  and  a  source  wolf 
population  exists  in  nearby  areas  of 
Canada  for  dispersal  or  reintroduction 
of  gray  wolves  into  the  Northeast.  Public 
support  for  wolf  recovery  is  evident  in 
these  States,  although  at  this  time  we 
can  not  evaluate  the  scope  of  that 
support,  or  the  degree  of  opposition  to 
wolf  recovery.  Finally,  the  special 
regulation  that  we  are  proposing  for  the 
Northeastern  DPS  is  intended  to  reduce 
wolf-human  conflicts  and  land-use 
restrictions,  and  therefore  the  threat  of 
wolf  persecution  by  humans  should 
significantly  diminish.  Because  human- 
caused  wolf  mortality  is  the  primary 
threat  to  continued  viability  of  wolf 
populations  worldwide,  reducing  this 
threat  should  significantly  increase  the 
likelihood  of  successful  wolf  recovery  in 
the  Northeast. 

Wolves  in  the  Southwestern 
(Mexican)  Gray  Wolf  DPS  will  remain 
endangered  if  this  proposed  regulation 
is  finalized.  Wolf  reintroduction  in  that 
area  is  still  in  its  initial  stages,  and  its 
success  is  not  yet  assured.  Hiunan- 
caused  mortahties  of  reintroduced  gray 
wolves  in  1998  show  that  there  still  is 
much  to  be  done  to  reduce  the  threats 
to  a  level  where  a  viable  wolf 
population  can  be  reestablished. 

This  proposal  would  not  remove  the 
two  existing  nonessential  experimental 
population  designations  for  gray  wolves 
in  the  northern  U.S.  Rocky  Mountains. 
Those  experimental  population 
designations  would  remain 
superimposed  on  the  geographically 
larger  Western  DPS  where  wolves 
would  be  listed  as  threatened.  The 
regulations  associated  with  those  two 
experimental  population  designations 
would  remain  in  effect;  the  new  section 
4(d)  special  regulation  for  the  Western 
DPS  would  apply  only  to  areas  outside 
of  the  experimental  population  areas. 

Similarly,  this  proposal  would  not 
remove  the  existing  nonessential 
experimental  population  designation  for 
gray  wolves  in  the  Southwestern 
(Mexican)  DPS.  The  nonessential 
experimental  population  designation 
would  remain  superimposed  on  a 
geographically  larger  area  where  wolves 
would  remain  listed  as  endangered. 

In  addition  to  proposing  to  reclassify 
gray  wolves  in  three  DPSs,  we  are 
proposing  to  reduce  the  geographic  area 
in  which  gray  wolves  would  continue  to 
be  protected  by  the  Act.  We  believe  that 
several  decades  of  conducting  wolf 
recoverv  activities  have  made  it  clear 
that  the  reco\ery  goals  of  the  Act  can 
readily  be  achieved  for  the  gray  wolf 
without  maintaining  protection  for  the 


species  throughout  the  many  States 
within  its  historical  range  where  gray 
wolf  recovery  is  no  longer  potentially 
feasible  or  is  not  necessary  under  the 
Act. 

When  a  species  is  first  listed  as 
threatened  or  endangered  under  the  Act 
we  normally  apply  that  listing  and  its 
resultant  protection  across  the  entire 
recognized  historical  range  of  the 
species  in  order  to  retain  a  wide 
spectrum  of  options  for  its  recovery.  As 
recovery  programs  are  implemented  and 
progress,  we  gain  important  information 
concerning  the  areas  where  restoration 
is  necessary  and  feasible.  We  also 
become  aware  of  areas  where  restoration 
is  unnecessary  or  unlikely  to  be 
successful.  For  species  listed  across  a 
broad  geographic  area,  it  is  especially 
appropriate  for  us  to  use  this  type  of 
recovery  information  to  reduce  or 
eliminate  the  Act's  restrictions  and 
impacts  in  those  areas  where  restoration 
is  not  necessary  or  potentially  feasible. 
This  is  consistent  with  our  Interagency 
Cooperative  Policy  on  Recovery  Plan 
Participation  and  Implementation 
Under  the  Endangered  Species  Act  (59 
FR  34272;  July  1,  1994)  which 
established  our  policy  to  minimize  the 
social  and  economic  impacts  arising 
from  the  recovery  of  species  listed  as 
threatened  or  endangered  under  the  Act. 

We  anticipate  successful  restoration 
of  viable  gray  wolf  populations  in  the 
four  DPSs.  Upon  achieving  this  recovery 
of  the  gray  wolf,  the  species  will  no 
longer  qualify  as  either  a  threatened  or 
endangered  species  within  the 
definitions  of  the  Act.  Thus,  we  have 
chosen  to  also  remove  the  protections  of 
the  Act  from  any  gray  wolves  that  may 
occm-  now  or  in  the  future  in  all  other 
geographic  areas  outside  of  the 
boundaries  of  the  four  DPSs.  Gray 
wolves  vdll  remain  listed  as 
endangered,  threatened,  or  as 
experimental  populations  only  in 
Mexico,  the  entire  States  of  Washington, 
Oregon,  Idaho,  Montana,  WyomiAg, 
Utah,  Colorado,  Arizona,  New  Mexico, 
New  York,  Vermont,  New  Hjunpshire, 
Maine,  Minnesota.  Wisconsin, 
Michigan.  North  Dakota,  South  Dakota, 
and  paurt  of  Texas. 

We  recognize  that  there  is  significant 
private  and  public  interest  in  initiating 
programs  to  restore  gray  wolves  to  areas 
outside  of  the  four  proposed  DPSs 
where  the  gray  wolf  will  remain  listed 
as  threatened  or  endangered.  This 
proposal  should  not  be  interpreted  that 
such  interest  and  any  resulting  non- 
Service  wolf  restoration  programs  are 
unvdse,  unjustified,  infeasible,  or 
otherwise  ill-advised.  Rather,  with  this 
proposal  we  are  stating  that  our 
mandate  to  recover  gray  wolves  under 
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the  Act  does  not  require  our  initiation 
of  such  efforts.  Our  future  role  in  gray 
wolf  recovery  would  focus  only  on 
those  four  areas  where  wolves  will 


or  as  experimental  populations.  by  other  partners,  including  private 

However,  we  remain  willing  to  provide  organizations 

assistance,  as  budget  and  staff  billing  code  oia-is-p 
limitations  allow,  to  other  wolf 


remain  listed  as  threatened,  endangered,     restoration  efforts  that  may  be  initiated 
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Map  1  -  Current  Listing 
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Critical  Habitat 

CriticaJ  habitat  was  designated  for  the 
gray  wolf  in  1978  (43  FR  9607).  That 
rulemaking  (50  CFR  17.95(a))  identifies 
Isle  Royale  National  Park,  Michigan, 
and  Minnesota  wolf  management  zones 
1.2.  and  3,  as  delineated  in  50  CFR 
17.40(d)(1).  as  critical  habitat.  Wolf 
management  zones  1,2,  and  3  comprise 
approximately  3800  sq  km  (9800  sq  mi) 
in  northeastern  and  north  central 
Minnesota.  This  proposal  will  not  affect 
those  existing  cridcal  habitat 
designations. 

Special  Reoulations  Under  Section  4(d) 
for  Threatened  Species 

General 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  heirm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect;  or  to  attempt  any  of  these), 
import,  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  our  agents  and 
agents  of  State  conservation  agencies. 

The  implementing  regulations  for 
threatened  wildlife  under  the  Act 
incorporate  the  section  9  prohibitions 
for  endangered  wildhfe  (50  CFR  17.31). 
except  when  a  special  regulation 
promulgated  pursuant  to  section  4(d) 
applies  (50  CFR  17.31(c)).  Section  4(d) 
of  the  Act  provides  that  whenever  a 
species  is  listed  as  a  threatened  species, 
we  shall  issue  regulations  deemed 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  species. 
Conservation  means  the  use  of  all 
methods  and  procedures  necessary  to 
bring  the  species  to  the  point  at  which 
the  protections  of  the  Act  are  no  longer 
necessary.  Section  4(d)  also  states  that 
we  may,  by  regulation,  extend  to 
threatened  species,  prohibitions 
provided  for  endangered  species  under 
section  9. 

In  this  proposal  we  are  reconunending 
retaining  the  special  regulation  that  has 
been  crucial  to  conserving  the  gray  wolf 
in  Minnesota,  and  are  proposing  a 
similar  special  regulation  to  provide 
similaj-  authority  for  lethal  control  of 
depredating  wolves  in  Michigan, 
Wisconsin,  North  Dakota,  and  South 
Dakota. 


We  are  also  proposing  the 
establishment  of  two  new  special 
regulations  for  other  geographic  areas. 
One  new  section  4(d)  special  regulation 
would  assist  in  managing  the  rapidly 
expanding  gray  wolf  numbers  in  the 
Western  DPS  and  will  apply  to  wolves 
outside  the  boundaries  of  the  currently 
designated  nonessential  experimental 
population  areas.  The  existing  10(j) 
special  regulations  for  the  currently 
designated  nonessential  experimental 
populations  in  Montana,  Idaho,  and 
Wyoming  will  remain  in  effect.  The 
other  new  section  4(d)  special 
regulation  is  intended  to  encourage 
Northeast  States  and  Tribes  to  become 
partners  with  us  in  wolf  recovery  in  the 
Northeastern  DPS.  We  intend  to 
continue  to  work  with  the  States  and 
Tribes  in  developing  management  plans 
and  agreements  with  the  objective  of 
recovery  and  eventual  delisting  of  the 
gray  wolf  in  the  Western,  Northeastern, 
and  Western  Great  Lakes  Gray  Wolf 
DPSs.  These  three  proposed  section  4(d) 
special  regulations  would  offer 
additional  management  flexibility  to 
assist  in  meeting  this  objective. 

The  existing  special  regulation  for  the 
gray  wolf  nonessential  experimental 
population  in  portions  of  Arizona,  New 
Mexico,  and  Texas  remains  unaffected. 

Continuation  of  Existing  Special 
Regulations  for  Minnesota  Gmy  Wolves 

In  1978  we  developed  special 
regulations  under  section  4(d)  of  the  Act 
for  gray  wolves  in  Minnesota  in  order  to 
reduce  the  conflicts  between  gray 
wolves  and  livestock  producers.  These 
regulations  were  modified  in  1985  (50 
FR  50792;  December  12,  1985,  50  CFR 
17.40(d))  and  remain  unchanged  The 
regulations  divided  the  State  into  five 
management  zones  and  established  the 
conditions  under  which  certain  State  or 
Federal  employees  or  agents  may  trap 
and  kill  wolves  that  are  likelv  to 
continue  preying  on  lawfully  present 
domestic  animals.  The  intent  of  these 
regulations  was  to  provide  an  effective 
means  to  reduce  the  economic  impact  of 
livestock  losses  due  to  wolves  We 
believe  that  by  reducing  these  impacts, 
private  citizens  would  have  less 
incentive  to  resort  to  illegal  and 
excessive  killing  of  problem  wolves,  and 
that  consequentiy  th*'  recoverv-  of  the 
wolf  would  be  hastened  in  Minnesota. 

We  operated  this  Minnesota  Wolf 
Depredation  Contiol  Program  from  1976 
into  1986.  However,  in  1986  the  Animal 
Damage  Control  Program  was 
transferred  by  Congressional  action  from 
us  to  the  U.S.  Department  of 
Agriculture.  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  In  1997  the 
Animal  Damage  Control  program  was 


renamed  "Wildlife  Services."  APHIS- 
Wildlife  Services  continues  to  operate 
the  Wolf  Depredation  Control  Program 
in  Minnesota.  Thi.s  proposal,  if 
finalized,  will  not  change  the  special 
regulations  which  authorize  these  wolf 
depredation  control  activities  in 
Minnesota. 

New  Special  Regulations 

Special  regulations  are  being 
proposed  for  the  gray  wolf  populations 
in  the  western,  northeastern,  and 
Western  Great  Lakes  States  (excluding 
Minnesota)  that  will  receive  a 
threatened  designation  if  this  proposed 
regulation  is  finalized.  The  proposed 
special  regulations  are  intended  to 
promote  the  conservation  of  the  gray 
wolf  in  those  areas  by  reducing  actual 
and  perceived  conflicts  with  human 
activities,  thus  reducing  the  likelihood 
and  extent  of  illegal  killing  of  wolves. 

In  the  case  of  the  Western  Gray  Wolf 
DPS,  the  proposed  section  4(d) 
regulation  will  apply  only  to  wolves 
outside  of  the  nonessential  experimental 
population  areas.  The  existing  1994 
special  regulations  that  apply  to  the  two 
nonessential  experimental  population 
areas  (50  CFR  17  84(i))  will  remain  in 
effect  The  proposed  special  regulations 
will  allow  similar,  but  increa.sed. 
management  fiexibility  for  problem 
wolves  in  all  areas  of  the  Western  DPS 
that  are  outside  of  the  boundaries  of  the 
two  experimental  population  areas.  The 
existing  experimental  population 
special  regulations,  while  not  allowing 
the  same  degree  of  management 
flexibility,  will  remain  in  effect  within 
the  two  experimental  population  areas 
as  long  as  those  experimental  areas 
remain  designated 

Western  Gray  Wolf  DPS  Special 
Regulations 

The  survival  and  recovery  of  the  gray 
wolf  in  the  northern  U.S.  Rocky 
Mountain  region  will  continue  to 
depend  heavily  on  human  tolerance  of 
wolves  Human  actions,  legal  and 
illegal,  intentional  and  accidental, 
remain  the  primary  cause  of  gray  wolf 
deaths  in  the  western  half  of  the  United 
States  (Bangs  et  al  1998).  We  are 
committed  to  reducing  illegal  killing  of 
wolves  through  law  enforcement  and  by 
minimizing  the  perception  that  such 
killings  are  "necessary"'  because  wolves 
are  causing  too  many  problems. 

The  proposed  section  4(d)  regulations 
for  threatened  gray  wolves  in  the 
Western  DPS  are  designed  to  conserve 
the  wolf  population  while  addressing 
local  public  and  State  government 
concerns  about  conflicts  between 
humans  and  wolves.  The  existing 
special  regulations  (50  CFR  17.84(i))  for 
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the  central  Idaho  and  Yellowstone 
nonessential  experimental  population 
areas  were  developed  through  years  of 
extensive  public  involvement,  scientific 
review,  and  agency  coordination.  To 
date  those  special  regulations  have  been 
effective  at  both  promoting  rapid  growlh 
in  wolf  distribution  and  numbers 
toward  recovery  goals,  and  resolving 
conflicts  with  local  residents  who  were 
fearful  of  excessive  government 
regulation  and  ongoing  wolf-caused 
losses  of  livestock  and  other  domestic 
animals.  During  the  years  that  wolf 
recoverv  has  been  occurring  in  the  West 
we  have  learned  a  great  deal  about  both 
actual  and  perceived  conflicts  between 
wolves  and  human  activities,  and  we 
have  also  learned  how  these  conflicts 
and  perceptions  can  be  reduced  while 
allowing  wolf  recovery  to  proceed. 
Because  of  the  knowledge  we  have 
gained  during  these  years  of  wolf 
management  and  recovery,  we  believe 
we  can  provide  several  additional 
methods  to  reduce  wolf-human  conflicts 
during  wolf  recovery.  Thus,  the 


proposed  section  4(d)  rule  is  very 
similar  to.  but  provides  more 
management  flexibility  than,  the 
existing  special  regulations  that  have 
been  successfully  implemented  for  the 
Yellowstone  and  central  Idaho 
nonessential  experimental  populations 
since  January  1995.  We  believe  that  the 
proposed  section  4(d)  rule  will  further 
aid  in  the  conservation  and 
enhancement  of  the  gray  wolf  in  the 
Western  DPS. 

The  proposed  section  4(d)  rule  would 
continue  to  protect  wolves  under  the 
Act.  Wolves  that  do  not  depredate  on 
domestic  animals  would  be  protected 
from  take  by  the  public,  except  for  non- 
lethal  harassment  of  wolves.  Agencies 
would  have  management  flexibility  to 
take  wolves  under  controlled 
circumstances,  such  as  on  the  rare 
occasions  that  wolf  predation  may 
significantly  affect  wild  ungulate 
populations,  but  only  when  such  take 
would  not  affect  wolf  recovery.  The 
proposed  section  4(d)  rules  would  allow 
increased  flexibility  by  the  public  and 


by  agencies  to  manage  those  few  wolves 
that  come  into  conflict  with  people  by 
attacking  domestic  animals.  We  believe 
that,  by  effectively  managing  problem 
wolves  and  including  the  affected 
public  in  that  management,  local 
tolerance  of  non-depredating  wolves 
will  be  enhanced.  Tolerance  of  wolves 
by  the  local  public  reduces  illegal 
killing  of  wolves,  allows  more 
opportunity  for  the  public  and  us  to 
investigate  innovative  ways  to  reduce 
wolf/Uvestock  conflicts  without  killing 
wolves  (such  as  aversive  conditioning), 
and  enhances  communication  between 
resource  agencies  and  people  who  live 
near  wolves  leading  to  more  accujate 
data  gathering  on  wolf  restoration 
efforts.  All  this  ultimately  increases  the 
likelihood  of  successful  wolf  recovery  in 
the  region. 

The  provisions  of  the  current  special 
regulations  for  the  two  nonessential 
experimental  populations  in  the 
northern  U.S.  Rockies  are  compared 
with  the  proposed  special  regulation  for 
the  Western  DPS  in  the  following  table. 


Comparison  of  the  Normal  Protections  of  the  Endangered  Species  Act  With  the  Current  Experimental 
Population  Special  Rules  and  the  Proposed  Special  Rule  for  the  Northern  U.S.  Rocky  Mountain  Gray 
Wolves 

(Proposed  Western  DPS) 


Provision 


Current  experimental  populations  spe- 

dial  rules 

(50  CFR§  17.84(1)) 


Proposed  section  4(d)  special  rule 


Normal  protections  for  an  endangered 
spectes 


Geographic  area 


Interagency  Coordi- 
nation (Sec.  7 
consultation). 


Opportunistic  har- 
assment. 


Intentional  harass- 
ment Permits 


This  special  rule  applies  only  io  wolves 
within  the  areas  of  two  Nonessential 
Experimental  Populations  (NEP), 
which  together  include — Wyoming 
the  southern  portion  of  Montana 
and  Idaho  south  of  Interstate  90 
These  gray  wolves  are  treated  as  a 
threatened  species  under  the  En- 
dangered Species  Act  Any  wolves 
that  disperse  t)eyond  this  geographic 
area  receive  the  tuli  protection  o*  the 
Endangered  Species  Act  under  a 
classitication  of  enaangerea 

Federal  agency  consultation  with  fne 
US  Fish  and  Wildlife  Service  on 
agency  actions  that  nay  affect  gray 
wolves  IS  not  required  withm  tne  two 
NEPs.  unless  those  actions  are  on 
lands  of  the  National  Park  System  or 
the  National  Wiidlite  Refuge  System 

Landowners  and  grazing  allotment 
holders  can  opportunistically  harass 
gray  wolves  in  a  non-in)unous  man- 
ner without  a  Sen/ice  permit 

No  specific  provision  for  intentional 
harassment  permits  However  see 
provision  below  for  Permits  for  re- 
covery actions  that  include  take  of 
gray  wolves". 


This  special  rule  will  apply  to  any  gray 
wolves  that  occur  throughout  the 
area  designated  as  the  Western  Dis- 
tinct Population  Segment  (WDPS) — 
Washington  Oregon,  Idaho,  Mon- 
tana Wyoming  Utah,  Colorado,  and 
the  nortnem  portions  of  Anzona  and 
New  Mexico,  except  where  listed  as 
an  expenmental  population.  These 
gray  wolves  would  be  listed  as 
threatened. 


Federal  agency  consultation  with  the 
Service  on  agency  actions  that  may 
affect  gray  wolves  is  required,  but 
will  not  result  in  land-use  restrictions 
unless  needed  to  avoid  direct  take 
at  active  den  sites  t)etween  April  1 
and  June  30. 

Identical  to  the  current  experimental 
population  special  rules. 


The  Service  can  issue  a  90-day  permit 
to  pnvate  landowners  (not  availat)le 
for  public  grazing  allotments)  after 
verified  persistent  wotf  activity  on 
their  pnvate  land  permit  would  allow 
intentional  and  potentially  injurious, 
but  non-lettial,  harassment  of  wolves. 


Throughout  area  in  wfitch  it  is  listed  as 
endangered. 


Federal  agerKaes  must  consult  with  the 
U.S.  Fish  and  WiWIife  Service  (Serv- 
ice) on  all  ager>cy  actions  that  may 
affect  the  gray  wolf. 


Harassment  is  ir>cluded  within  \he  defi- 
nition of  "take'  and  is  prohibited. 


No  specific  provision  for  intentional 
fiarassment  permits  However,  see 
provision  below  for  "Permits  for  re- 
covery actions  tt»at  include  take  of 
gray  wolves." 
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[Proposed  Western  DPS) 


>^  Experimen'^Al 
Mountain  Gra- 


Provision 


Taking  wolves  "in 
the  act"  on  PRI- 
VATE land. 


Taking  persistent 
problem  wdves 
"in  the  act"  on 
PUBLIC  land. 


Permits  for  addi- 
tional taking  by 
private  citizens  on 
their  private  land. 


Government  take  of 
problem  wolves. 


Current  experimental  populations  spe- 
cial rules 
(50CFR§17.84(i)) 


Livestock  producers  on  their  private 
land  may  take  a  gray  wolf  in  the  act 
of  killing,  wounding,  or  biting  live- 
stock. Injured  or  dead  livestock  must 
be  in  evidence  to  verify  the  wolf  at- 
tack. 

If  six  breeding  pairs  of  wolves  are  es- 
tablished in  a  NEP  area,  livestock 
producers  and  permittees  with  cur- 
rent valid  livestock  grazing  allot- 
ments on  public  land  may  receive  a 
45-day  permit  from  the  Service  or 
other  agencies  designated  by  the 
Service,  to  take  gray  wolves  in  the 
act  of  killing,  wounding,  or  biting 
livestock.  The  Service  must  have 
verified  previous  attacks  by  wolves, 
and  must  have  completed  agency 
efforts  to  resolve  the  problem.  The 
taking  must  be  reported  as  soon  as 
possible 

No  specific  proviskjn  for  such  permits. 
However,  see  provision  below  for 
"Permits  for  recovery  actions  that  in- 
clude take  of  gray  wolves". 


The  Servfce  or  agencies  designated  by 
the  Service  may  take  wolves  that  at- 
tack livestock  or  that  twice  in  a  cal- 
endar year  attack  domestic  animals 
other  than  livestock.  When  six  or 
more  breeding  pairs  are  established 
in  a  NEP,  lethal  control  of  problem 
wolves  or  permanent  piacement  in 
captivity  may  be  authorized  by  the 
Service  or  agency  designated  by  the 
Service.  When  five  or  fewer  breed- 
ing pairs  are  established  in  a  NEP. 
taking  may  be  limited  to  non-lethal 
measures  such  as  aversive  condi- 
tioning, nonlethal  control,  and/or 
translocating  wolves.  If  during  depre- 
dation control  activities  on  Federal 
or  other  publk;  lands,  prior  to  six 
breeding  pairs  becoming  established 
in  a  NEP  and  prior  to  October  1,  a 
female  wolf  having  pups  is  captured, 
the  female  and  her  pups  will  be  re- 
leased at  or  near  the  site  of  capture. 
All  problem  wolves  on  private  land, 
including  female  wolves  with  pups, 
may  be  removed  (including  lethal 
control)  if  continued  depredation  oc- 
curs. All  chronic  problem  wolves 
(wolves  that  depredate  on  domestk: 
animals  after  being  moved  once  for 
previous  domestic  animal  depreda- 
tkjns)  will  be  removed  from  the  wild 
(killed  or  placed  in  captivity). 


Proposed  section  4(d)  special  rule 


Similar  to  the  current  experimental 
population  special  rules,  but  this  pro- 
vision is  broadened  to  also  apply  to 
gray  wolves  attacking  any  domestk: 
animals. 

Same  pemiits  are  available,  but  they 
can  be  issued  regardless  of  the  woH 
population  level.  Also  allows  permits 
to  take  wolves  attacking  livestock 
guarding  or  herding  animals  or  other 
domestic  animals. 


If  10  or  more  breeding  pairs  are 
present  in  a  State  and  the  Service 
has  determined  that  wolves  are  rou- 
tinely present  on  pnvate  property 
and  present  a  significant  nsk  to  do- 
mestic animals,  a  private  landowner 
may  receive  a  permit  from  the  Serv- 
ice to  take  those  wolves,  under 
specified  conditions. 

No  numerical  threshold  applies,  so  all 
control  measures,  including  lethal 
control,  can  be  used  regardless  of 
the  numt)er  of  breeding  pairs  in  a 
State.  No  upper  threshold  of  six 
breeding  pairs  limiting  protectkxi  of 
females  and  their  pups  prior  to  Octo- 
ber 1  on  public  lands  thus  females 
and  their  pups  will  be  released  if 
captured  on  public  land,  regardless 
of  the  number  of  breeding  pairs  of 
wolves.  Othenwise.  the  proposed 
special  mle  is  similar  to  the  current 
experimental  population  special 
rules. 


Normal  protections  for  an  endanger 
species 


No  provision  for  such  take. 


No  provision  for  such  take. 


No  specMic  provision  for  such  permits. 
Howwvar.  see  provision  t>elow  for 
"Pennits  for  recovery  actions  that  in- 
clude take  of  gray  wolves. ' 


Incidental  1 


No  provision  for  such  take. 
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[Proposed  Western  DPS] 


Provision 


Current  experimental  populations  spe- 
cial rules 
(50  CFR  §17.84(0) 


Proposed  section  4(d)  special  rule 


Normal  protections  for  an  endangered 
species 


Govt  translocation 

of  wolves  to  re- 
duce impacts  on 
wild  ungjiates. 


Protection  ot  human 
life  and  safety. 


Take  in  self  defense 


Incidental  take 


Permits  for  recovery 
actions  that  in- 
clude take  of  gray 

wolves 


Additional  taking 
provisions  for 
agency  employees. 


States  and  Tribes  may  capture  and 
translocate  AOves  to  other  areas 
within  the  sane  NEP  ai-ea  <^  the 
gray  wolf  c'e^atio^  s  legative'v  in-. 
pacting  localized  A^id  ungjiate  popu- 
lations at  an  unacceptable  -evei  as 
defined  by  the  States  ana  Tnpes 
State/Tribal  woit  managenent  plans 
must  be  approved   by   '^e   Serv'ice 

.  before  such  movement  ot  wolves 
may  be  conducted,  and  the  Service 
must  determine  that  such 
translocations  will  not  inhibit  wolf 
population  growth  toward  recovery 
levels 

The  Service,  or  agencies  authorized 
by  the  Service,  may  promptly  re- 
move (that  is.  place  in  captivity  or 
kill)  any  wolf  determined  by  the 
Service  or  authorized  agency  to  be 
a  threat  to  human  life  or  safety. 

Identical  to  the  normal  protections 


Any  person  may  take  a  gray  wolf  if  the 
take  is  incidental  to  an  otherwise 
lawful  activity,  and  is  accidental,  un- 
avoidable, unintentional,  not  result- 
ing from  negligent  conduct  lacking 
reasonable  due  care  and  due  care 
was  exercised  to  avoid  taking  the 
wolf. 

Available  for  scientific  purposes,  en- 
hancement of  propagation  or  sur- 
vival, zoological  exhibition,  edu- 
cational purposes,  or  other  purposes 
consistent  with  the  Act  (50  CFR 
17.32). 

Any  employee  or  agent  of  the  Service 
or  appropnate  Federal  State,  or 
Tribal  agency,  who  is  designated  in 
writing  for  such  purposes  by  the 
Service,  when  acting  in  the  course 
of  official  duties,  may  take  a  wolf 
from  the  wild  if  such  action  is  for: 
(A)  Scientific  purposes;  (B)  to  avoid 
conflict  with  human  activities;  (C)  to 
relocate  a  wolf  within  the  NEP  areas 
to  improve  its  survival  and  recovery 
prospects:  (D)  to  return  wolves  that 
have  wandered  outside  of  the  NEP 
areas;  (E)  to  aid  or  euthanize  sick, 
injured,  or  orphaned  wolves,  (F)  to 
salvage  a  dead  specimen  which 
may  be  used  tor  scientific  study;  or 
(G)  to  aid  in  law  enforcement  Inves- 
tigations involving  wolves. 


Similar  to  the  current  experimental 
population  special  rules,  but 
•ransiocated  wolves  must  be  re- 
eased  A  tnm  the  Western  Distinct 
Population  Segment.  Additionally, 
the  p'oposed  special  rule  has  a  new 
prov  sion:  After  10  breeding  pairs 
are  established  in  a  state,  the  Serv- 
ice, in  cooperation  with  the  states 
and  tribes,  may  translocate  wolves 
that  it  determines  are  impacting  lo- 
calized wild  ungulate  populations  at 
unacceptable  levels.. 


Identical  to  the  current  experimental 
population  special  rules. 


No  proviston  for  such  rekx^tkxi. 


Identical  to  the  normal  protections 


Similar  in  intent  to  the  current  experi- 
mental population  special  rules,  with 
some  minor  wording  changes. 


Identical  to  the  current  experimental 
population  special  rules. 


Identical  to  the  current  experimental 
population  special  rules,  except  it 
has  an  additional  provision  that  al- 
lows such  take  of  wolves  '1o  prevent 
wolves  with  abnormal  physical  or 
t)ehavioral  characteristk»  from  pass- 
ing on  those  traits  to  other  wolves". 


The  Service,  other  Federal  land  man- 
agement agency,  a  state  conserva- 
tion agency,  or  an  agent  of  these, 
may  take  a  wolf  that  is  a  demon- 
strable but  non-immediate  threat  to 
human  safety.  (50  CFR 
17.21(c)(3)(iv)) 

Any  person  may  harass  or  take  (kill  or 
injure)  a  wolf  in  self  defense  or  In 
defense  of  others.  (50  CFR 
17.21(c)) 

Can  be  authorized  by  permit  after 
Service  approval  of  a  habitat  con- 
servation plan.  (50  CFR  17.22). 


Available  for  scientific  purposes,  and 
enhancement  of  propagation  or  sur- 
vival (50  CFR  17.22). 


Any  employee  or  agent  of  the  Service, 
a  Federal  land  management  agency, 
or  a  State  conservation  agency,  who 
is  designated  in  writing  for  such  pur- 
poses, when  acting  in  the  course  of 
official  duties,  may  take  a  wolf  from 
the  wild  if  such  action  is  to:  (1)  Aid  a 
sick,  injured,  or  orphaned  specimen, 

(2)  dispose  of  a  dead  specimen,  or 

(3)  salvage  a  dead  specimen  wtwch 
may  tie  useful  for  s6entifk:  study. 
(50  CFR  17.21(c)(3)). 
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(Proposed  Western  DPS] 


Provision 


Land-use  restrictions 
on  private  or  Fed- 
eral larxls. 


Current  experimental  populations  spe- 
cial rules 
(50  CFR§  17  84(1)) 


When  five  or  fewer  breeding  pairs  of 
woives  are  in  an  experimental  popu- 
lation area  temporary  land-use  re- 
strictions may  be  employed  on  Fed- 
eral public  lands  to  control  fiuman 
disturbance  around  active  wotf  den 
sites  These  restrictions  may  be  re- 
quired between  April  1  and  June  30, 
within  1  mile  of  active  wotf  den  or 
rendezvous  sites,  and  would  only 
apply  to  Federal  public  lands  of 
other  such  lands  designated  in  State 
and  Tribal  wolf  management  plans. 
When  six  or  more  breeding  pairs  are 
established  in  an  expenmental  popu- 
lation area,  no  land-use  restrictions 
may  be  employed  on  Federal  public 
lands  outside  of  national  parks  or 
national  wildlife  refuges,  unless  that 
wolf  population  fails  to  maintain 
positive  growth  rates  for  two  con- 
secutive years. 


Proposed  section  4(d)  special  rule 


Land-use  restrictions  may  be  em- 
ployed for  wotf  recovery  purposes 
on  national  parks  and  national  wild- 
life refuges  Between  Apnl  1  and 
June  30  land-use  restnctJons  may 
be  employed  to  prevent  direct  take 
of  wolves  at  active  den  sites  on  any 
Federal  lands. 


Normal  protections  for  an  endangered 
species 


Various  land-use  restrictions  may  be 
employed  on  Federal  lands  if  the 
Service  believes  they  are  necessary 
to  recovery  the  species  and  to  mint- 
mize  take  ot  wolves  Land-use  re- 
strictions may  be  employed  on  pn- 
vate  land  and  other  non-Federal 
land  if  necessary  to  minimize  take  of 
wolves. 


Under  the  proposed  section  4(d)  rule 
landowners  would  be  allowed  to  harass 
wolves  from  areas  where  potential 
conflicts  are  of  greatest  concern,  such  as 
private  property  and  near  grazing 
livestock.  In  addition  to  the  authority 
for  landowners  and  livestock  producers 
to  opportunistically  harass  gray  wolves 
in  a  non-injurious  manner  (as  already 
allowed  by  the  current  special 
regulations  within  the  two  experimental 
populations),  the  proposed  rule  would 
allow  us  to  issue  temporary  permits  for 
deliberate  harassment  of  wolves  in  an 
injurious  maimer  under  certain 
situations.  Harassment  methods  that 
would  be  allowed  under  this  provision 
include  rubber  bullets  and  shotgim 
shells  containing  small  shot  (#8).  Since 
all  such  harassment  would  be  nonlethal, 
and  most  is  expected  to  be  noninjurious, 
to  wolves,  no  effect  on  wolf  population 
growth  is  expected  to  occiu.  Fewer  wolf 
depredations  on  livestock  and  pets 
should  result  from  more  focused  and 
more  unpleasant  harassment  of  the 
problem  wolves.  Fewer  depredations 
will  result  in  fewer  control  actions,  and 
consequently  fewer  wolves  will  be 
killed  by  management  agencies.  This 
provision  allows  us  to  work  closely  with 
the  public  to  avoid  conflicts  between 
wolves  and  livestock  or  pets,  thereby 
reducing  the  need  for  wolf  control. 
Because  we  will  have  to  confirm 
persistent  wolf  activity,  and  each 
intentional  harassment  permit  will 


contain  the  conditions  under  which 
such  harassment  could  occur,  there 
should  be  little  potential  for  abuse  of 
this  management  flexibility. 

Under  the  proposed  special  regulation 
for  the  Western  DPS,  landowners  would 
be  allowed  to  take  (kill  or  injure)  wolves 
actually  seen  attacking  their  livestock 
on  private  land  (as  currently  allowed  by 
the  ciurent  special  regulations  within 
the  two  experimental  populations).  The 
proposed  special  regulation  would  also 
expand  this  provision  so  that  it  applies 
to  wolves  attacking  any  domestic 
animals  on  private  land  outside  of  the 
experimental  areas.  Fiulhermore,  the 
proposed  special  regulation  would 
allow  us  to  issue  permits  to  take  wolves 
seen  attacking  livestock  and  livestock 
guard  or  herding  animals  on  public 
land.  (The  ciurent  special  regulations 
that  will  continue  to  apply  to  the  two 
experimental  population  areas  do  not 
allow  such  permits  to  be  issued  for 
attacks  on  guard  or  herding  animals, 
and  do  not  allow  such  permits  to  be 
issued  if  there  are  fewer  than  six 
breeding  pairs  of  wolves  in  the 
experimental  population  area.)  Because 
such  take  has  to  be  reported  and 
confirmation  of  livestock  attacks  must 
be  made  by  agency  investigators,  we 
anticipate  that  no  additional  significant 
wolf  mortality  will  result  from  this 
provision.  However,  those  few  wolves 
that  are  killed  will  be  animals  with 
behavioral  traits  that  were  not 


conducive  to  the  long  term  survival  and 
recovery  of  the  wolf  in  the  northern 
Rocky  Mountains.  The  required 
confirmation  process  will  greatly  reduce 
the  chances  that  wolves  that  have  not 
attacked  domestic  animals  would  be 
killed  under  this  provision.  Once  a 
depredating  wolf  is  shot,  no  further 
control  on  the  pack  would  be 
implemented  by  the  agencies  unless 
additional  livestock  were  attacked.  This 
could  result  in  even  fewer  wolves  being 
taken  in  agency  control  actions,  because 
the  wolf  that  was  killed  would  be  the 
individual  from  that  pack  that  was 
attacking  livestock. 

The  proposed  special  regulation  will 
allow  us  or  other  agencies  and  the 
public  to  continue  to  take  wolves  in  the 
rare  event  that  they  threaten  human  life 
or  safety.  While  this  is  a  highly  unlikely 
situation,  and  one  that  is  already 
addressed  by  the  Act  and  the  current 
special  regulation,  emphasizing  the 
Act's  provision  to  defend  human  life 
and  safety  should  reduce  the  public's 
concern  about  human  safetv 

The  proposed  special  regulation 
would  allow  government  agencies  to 
remove  problem  wolves  (wolves  that 
attack  livestock  or  twice  in  a  year  attack 
other  domestic  animals)  outside  the 
experimental  areas  using  lethal  methods 
regardless  of  the  number  of  breeding 
pairs  present  in  the  area.  (The  current 
special  regulations  that  will  continue  to 
apply  within  the  two  experimental 
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population  areas  allow  lethal  methods 
only  if  there  are  six  or  more  breeding 
pairs  present  in  that  experimental 
population  area.) 

Prior  to  October  1  of  each  year,  the 
proposed  special  regulation  would 
require  the  release  of  trapped  female 
wolves  with  pups,  regardless  of  the 
number  of  breeding  pairs  on  public 
land.  (The  current  special  regulations 
that  will  continue  to  apply  within  the 
two  experimental  population  areas 
require  the  release  of  such  female 
wolves  if  there  are  fewer  than  six 
breeding  pairs  present  in  that 
experimental  population  area.) 

The  proposed  special  regulation 
would  allow  us  to  issue  permits  for 
private  landowners  to  take  wolves  on 
their  private  lands  if  10  or  more 
breeding  pairs  are  present  in  the  State 
and  if  we  have  determined  that  wolves 
are  routinely  present  on  that  land  and 
present  a  significant  risk  to  domestic 
animals.  (The  current  special 
regulations  that  will  continue  to  apply 
within  the  two  experimental  areas  have 
no  provision  for  this  type  of  permit  to 
take  wolves.) 
I       The  proposed  special  regulation 
addresses  public  concerns  about  the 
presence  of  wolves  disrupting 
traditional  human  uses  of  pubUc  and 
private  land.  Except  for  within  national 
parks  and  national  wildlife  refuges,  the 
only  potential  restrictions  on  Federal 
lands,  may  be  seasonal  restrictions  to 
avoid  the  take  of  wolves  at  active  den 
sites.  These  seasonal  restrictions  would 
likely  run  from  April  1  to  June  30  of 
each  year  and  apply  to  land  within  one 
mile  of  the  active  den  site.  Managing 
wolves  in  the  northern  Rocky 
Mountains  has  shown  that  successful 
wolf  recovers  does  not  depend  upon 
land-use  restrictions  due  to  the  wolves' 
ability  to  thrive  in  a  variety  of  land  uses. 
Since  1987,  as  a  result  of  the  experience 
we  gained  in  the  northern  Rockies,  we 
believe  there  is  little,  if  any.  need  for 
land-use  restrictions  to  protect  wolves 
in  most  situations,  with  the  possible 
exception  of  temporar\'  restrictions 
around  active  den  sites  on  Federal 
lands.  Additionally,  the  public  is  much 
more  tolerant  of  wolf  recolonization  if 
restrictive  government  regulations  do 
not  result  from  the  presence  of  wolves. 
While  the  threatened  status  of  wolves 
will  require  Federal  agencies  to  consult 
under  section  7.  the  proposed  special 
regulation  will  simplify  that  process  by 
stating  that  no  land-use  restrictions  will 
be  imposed  except  to  protect  wolves  at 
acti\e  den  sites  on  Federal  lands,  as 
described  above 

All  other  provisions  of  the  proposed 
section  4(d)  special  regulation  for  the 
Western  DPS  are  identical  or  very 


similar  to  the  current  special  regulations 
that  will  continue  to  apply  to  the  two 
nonessential  experimental  populations 
in  the  northern  United  States  Rocky 
Mountains. 

We  reemphasize  that  the  management 
flexibility  provided  by  the  current 
special  regulation  will  continue  to  apply 
to  the  two  nonessential  experimental 
populations  established  in  1994  in 
Wyoming  and  in  portions  of  Idaho  and 
Montana  (refer  to  Map  1).  Currently,  any 
western  gray  wolves  that  reside  outside 
of,  or  disperse  beyond,  those 
experimental  areas  are  protected  under 
the  Act  as  endangered  gray  wolves; 
thus,  wolves  in  and  around  Glacier 
National  Park  in  northwestern  Montana 
are  endangered  wolves.  Captured 
wolves  known  to  be  experimental  are 
not  endangered.  In  contrast,  the 
proposed  reclassification  to  threatened 
status  and  the  proposed  section  4(d) 
special  regulation  would  apply  a  degree 
of  greater  management  flexibility  across 
the  rest  of  the  area  defined  as  the 
Western  DPS,  which  includes  all  of 
seven  States  and  portions  of  two  others. 

In  conclusion,  the  proposed  4(d)  rule 
for  the  Western  Gray  Wolf  DPS  would 
continue  to  protect  wolves  from  human 
persecution  outside  of  the  two 
experimental  population  areas,  but 
would  improve  and  expand  the 
management  options  for  problem 
wolves.  By  focusing  management  efforts 
on  the  occasional  problem  wolf,  we 
believe  that  the  public  will  become 
more  tolerant  of  non-depredating 
wolves.  Based  on  our  experience  with 
wolf  recovery  in  Minnesota,  this 
increased  public  tolerance  is  expected 
to  result  in  fewer  illegal  kilUngs  of 
Western  DPS  wolves  and  more 
opportunity  for  us  to  work  with  local 
agencies  and  the  public  to  find 
innovative  solutions  to  potential 
conflicts  between  wolves  and  humans. 
Overall,  we  expect  that  this  proposed 
special  regulation  will  promote  the 
conservation  of  the  gray  wolf  and  speed 
the  species'  recovery  in  the  northern 
U.S.  Rocky  Mountains. 

Northeastern  Gray  Wolf  DPS  Special 

Regulations 

Using  section  4(d)  of  the  Act  and  50 
CFR  17.31(c).  we  propose  to  define  the 
conditions  under  which  intentional  and 
incidental  lake  of  gray  wolves  resulting 
from  activities  regulated  or  carried  out 
by  State  and  Tribal  governments  will 
not  violate  section  9  of  the  Act  or  any 
regulations  under  50  CFR  part  17  that 
implement  section  9,  and  thus  could  be 
performed  without  need  for  a  permit 
under  sections  10(a)(1)(A)  or  10(a)(1)(B) 
of  the  Act,  Under  the  proposed  special 
regulation  for  the  Northeastern  DPS,  the 


normal  provisions  of  50  CFR  17.31(b) 
will  continue  to  apply  to  any  employee 
or  agent  of  the  Service  and  of  a  State 
conservation  agency.  Furthermore, 
incidental  take  of  wolves  when 
conducting  otherwise  lawful  activities, 
regardless  of  their  relationship  to  wolf 
conservation,  addressed  in  a  wolf 
conservation  plan  prepared  by 
individual  States  or  Tribes  and 
approved  by  us,  would  not  be 
considered  a  violation  of  section  9  of  the 
Act. 

The  intent  of  this  special  regulation  is 
to  provide  those  northeastern  States  and 
Tribes  that  have  an  active  interest  in 
participating  in  gray  wolf  conservation 
the  authority  to  maintain  the  lead  role 
in  protection,  management,  and 
recovery  of  the  species.  Importantly, 
this  special  regulation  will  increase  the 
options  for  wolf  restoration  to  portions 
of  historical  gray  wolf  range  in  the 
northeastern  United  States  by  providing 
greater  regulatory  flexibility  to  State  and 
Tribal  governments.  Greater  regulatory 
flexibility  will  enable  participating 
States  and  Tribes  to  manage  wolves 
released  as  part  of  a  reintroduction 
effort  and  to  address  problem  wolves, 
such  as  those  that  depredate  domestic 
animals. 

In  addition  to  acconmiodating 
concerns  for  domestic  animals,  we 
realize  that  the  effects  of  introduced 
wolves  on  moose  and  deer  populations 
are  significant  concerns  among  State 
and  Tribal  wildlife  agencies  and 
hunters.  There  is  concern  that  wolves 
compete  with  hunters  for  moose  and 
deer.  For  this  reason,  we  propose  a 
special  provision  to  allow  limited  lethal 
take  of  wolves  by  Service,  U.S. 
Department  of  Agriculture,  and  State 
and  Tribal  agency  persoimel  to  take 
effect  5  years  after  reintroductions  are 
completed  in  the  Northeastern  Gray 
Wolf  DPS.  Such  take  can  occur  only 
after  the  agency  has  informed  us  of  the 
need  for  lethal  control  and  estabhshed 
the  extent  to  which  individual  packs 
vdll  be  reduced.  No  pack  will  be 
reduced  by  more  than  30  percent,  and 
no  packs  will  be  reduced  more 
frequently  than  every  3  years. 

This  special  regulation  will  provide 
northeastern  State  and  Tribal 
governments  that  have  developed  and 
implemented  a  wolf  conservation  plan 
the  following  authority: 

1.  Lethal  control  of  wolves 
depredating  domestic  animals.  This 
authority  does  not  extend  to  wolf  pups 
less  than  6  months  of  age. 

2.  Incidental  take  of  wolves  resulting 
from  otherwise  lawful  activities  that  are 
included  in  the  conservation  plan. 
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3.  Capture  and  relocation  of  wolves 
that  have  dispersed  outside  of  areas 
considered  suitable  for  wolf  restoration. 

4.  Five  years  after  reintroduction  is 
completed,  the  capture  and  relocation  of 
wolves  that  threaten  ungulate 
populations  of  management  concern 
will  be  allowable  if  consistent  with  the 
terms  of  the  conservation  plan. 

5.  Capture  and  lethal  control  of 
diseased  wolves  (e.g.,  carriers  of  rabies 
or  canine  parvovirus)  determined  to  be 
a  potential  threat  to  other  wolves 
domestic  animals,  or  humans. 

We  believe  that  activities  that  modify 
gray  wolf  habitat  will  not  adversely 
affect  or  incidentally  take  gray  wolves 
within  northeastern  State  boundaries  or 
on  Tribal  lands.  Therefore,  it  is  not 
anticipated  that  land  use  restrictions 
will  generally  be  needed  to  achieve 
conservation  for  the  wolf  in  the 
Northeast.  Wolves  can  successfully 
inhabit  a  variety  of  habitats  provided 
that  adequate  prey  are  available  and  that 
they  are  not  persecuted  by  hiunans. 
However,  we  encourage  States  and 
Tribes  to  identify  any  such  activities 
that  may  modify  wolf  habitat  that  result 
in  incidental  take,  along  with  actions 
ongoing  or  planned  to  reduce  the  effects 
of  those  activities,  and  submit  them  to 
us  as  part  of  a  wolf  conservation  plan. 

When  wolf  conservation  plans  are 
received,  we  will  make  them  available 
for  public  comment  through  Federal 
Register  notice.  We  will  consider  pubhc 
comments  and  the  criteria  outlined  in 
this  section  to  determine  whether  the 
plan  will  reduce  threats  and  promote 
the  conservation  of  the  gray  wolf  within 
State  boundaries  or  on  Tribal  lands.  We 
will  work  closely  with  northeastern 
State  or  Tribal  officials  to  revise  or 
strengthen  sections  of  the  plan  as  may 
be  necessary  to  obtain  plan  approval. 
We  will  comply  with  the  National 
Environmental  PoUcy  Act  and  section  7 
of  the  Endangered  Species  Act  in 
reviewing  and  approving  conservation 
plans. 

We  recommend  that  the  conservation 
plans  contain,  but  not  be  limited  to,  the 
following  sections:  (1)  A  discussion  of 
the  status  of  the  wolf  in  the  State  or  on 
Tribal  land.s.  including  population 
estimates,  habitat  quantity  and  quahty, 
and  threats  to  its  e.xistence;  (2)  a 
discussion  of  the  lawful  activities 
having  the  potential  to  incidentally  take 
wolves;  such  activities  may  include 
trapping  and  himting  programs  that 
target  other  species;  forest  management; 
road  construction,  maintenance,  and 
use;  and  recreational  activities  and 
development;  (3)  a  discussion  of 
potential  impacts  to  gray  wolves  from 
these  activities  and  existing  or  planned 
provisions  to  monitor,  minimize,  and 


mitigate  those  effects;  (4)  provisions  for 
identifying  and  correcting  any  situations 
that  are  likely  to  be  causing  incidental 
take  and  monitoring  the  effects  of  such 
corrective  acdons;  (5)  a  discussion  of 
existing  or  planned  conservation 
measures  to  promote  wolf  recover^';  and 
(6)  a  discussion  of  measures  that  may  be 
needed  to  reduce  conflicts  with 
domestic  animals  and  significant  effects 
to  wild  ungulate  populations.  The  plan 
must  be  consistent  with  the 
conservation  of  the  gray  wolf 

The  criteria  we  wul  use  to  evaluate 
the  conservation  plans  are  as  follows: 

1.  Any  incidental  taking  of  gray 
wolves,  as  described  in  the  plan,  occurs 
imintentionally  while  conducting  an 
otherwise  lawful  activity.  The  purpose 
of  the  activity  cannot  be  to  harass,  harm, 
piu-sue,  hunt,  shoot,  wound,  kill,  trap, 
captiue,  or  collect  wolves  from  the  wild. 
The  plan  explains  why  alternatives  that 
would  not  result  in  incidental  take  are 
not  being  used. 

2.  The  plan  includes  a  strategy  to 
avoid,  minimize,  and  mitigate  any 
proposed  incidental  take.  Compliance 
with  this  standard  involves  a  planning 
strategy  that  emphasizes  avoidance  of 
impacts  to  gray  wolves  and  provides 
measiu-es  to  minimize  potential  impacts 
by  modifying  practices. 

3  The  plan  is  adequately  funded  and 
contains  provisions  to  deal  with 
unforeseen  circumstances.  A  summary 
of  the  funding  that  will  be  available  to 
implement  provisions  of  the  plan, 
including  enforcement  and  monitoring, 
is  provided.  The  plan  outlines  how  it 
will  be  determined  that  a  previously 
unforeseen  problem  has  arisen  and 
should  include  the  specific  steps  that 
will  be  taken  to  correct  that  problem. 

4.  Any  incidental  taking  allowed 
pursuant  to  the  plan  does  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  wolves  in  the 
wild.  This  criterion  is  equivalent  to  the 
regulatory  requirement  to  avoid  causing 
"jeopardy"  under  section  7(a)(2)  of  the 
Act  [i.e.,  to  avoid  engaging  in  any 
activity  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  the 
gray  wolf).  In  the  case  of  incidental 
trapping  of  wolves,  the  plan  includes  an 
assessment  of  the  potential  for  gray 
wolves  to  be  incidentally  caught  by 
trappers  targeting  other  species,  the 
likelihood  of  mortality  to  a  wolf  that  is 
trapped  and  released  (including  the 
potential  for  it  to  be  trapped  more  than 
once),  and  the  resulting  impact  to  the 
wolf  population. 

5.  We  are  assured  that  the  plan  will 
be  implemented.  The  plan  specifies  how 
the  State  or  Tribal  governments  will 


exercise  the  existing  authorities  to 
adhere  to  the  commitments  made  in  the 
plan.  Terms  and  conditions  for 
implementation  and  monitoring  of  the 
plan  are  included  to  ensure  that  the 
plan's  requirements  and  the 
requirements  of  the  Act  are  met.  Any 
violations  could  be  a  basis  for 
revocation  of  our  approval  of  the  plan. 

6.  We  are  assured  that  States  and 
Tribes  have  involved  stakeholders  in 
plan  development  (e.g..  timber 
companies  or  associations,  trappers 
associations,  recreational  interests). 

The  take  prohibitions  of  section  9  will 
be  in  effect  throughout  the  Northeastern 
DPS  until  a  conservation  plan  is 
approved  by  us.  Once  a  plan  is 
approved  by  us,  the  conditions 
contained  in  the  approved  plan  will  be 
the  conditions,  pursuant  to  section  4(d), 
under  which  the  intentional  and 
incidental  take  of  gray  wolves  resulting 
from  activities  regulated  by  the  State 
and  Tribal  governments  included  in  the 
conservation  plan  would  not  be  a 
violation  of  section  9 

Michigan.  Wisconsin,  North  Dakota, 
and  South  Dakota  Special  Regulation 

The  current  endangered  status  of 
wolves  in  Michigan  and  Wisconsin 
restricts  depredation  control  activities 
in  these  States  to  capturing  depredating 
wolves  and  releasing  them  at  another 
location  in  the  State.  Wolves  released  in 
this  manner  commonly  either  return  to 
the  vicinity  of  their  capture  and  resume 
their  depredating  habits,  begin  pursuing 
domestic  animals  at  their  new  location, 
or  are  killed  by  resident  wolf  packs  in 
the  release  area.  Thus,  in  order  for 
translocation  to  have  a  reasonable 
probability  of  succeeding,  there  must  be 
luioccupied  wolf  habitat  available 
within  the  State,  but  at  a  great  distance 
from  the  depredation  incident  site. 

As  the  Michigan  and  Wisconsin  wolf 
populations  expand  in  number  and 
range,  the  frequency  of  depredation 
incidents  is  increasing,  yet  there  are 
fewer  suitable  release  sites  available. 
Releases  of  depredating  wolves  at 
marginal  locations  (that  is.  near  existing 
wolf  packs  or  too  close  to  their  capture 
site)  are  likely  to  fail.  For  example,  a 
depredating  wolf  recently  released  into 
the  Nicolet  National  Forest  in 
Wisconsin  at  a  location  46  miles  from 
his  initial  capture  had  returned  to 
within  23  miles  of  his  capture  location 
when  he  was  mistaken  for  a  coyote  and 
shot  only  13  days  after  his  release. 

Similar  problems  with  relocating 
depredating  wolves  have  occurred  in 
northwestern  Montana.  Of  28  relocated 
wolves,  25  either  died  a  short  time  after 
their  release  or  resumed  attacking 
livestock  again  and  had  to  be  killed. 
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Only  2  of  the  28  relocated  wolves 
survived  long  enough  tc  reproduce  and 
contribute  to  wolf  recoven,'.  A  review  of 
wolf  relocation  as  a  means  of  reducing 
depredations  on  livestock  in 
northwestern  Montana  concluded  that 
relocation  should  be  discontinued  and 
that  both  livestock  losses  and 
depredation  control  costs  could  be 
reduced  by  killing,  instead  of  relocating, 
depredating  wolves  (63  FR  20212.  April 
23,  1998;  Bangs  1998:  Bangs  et  al.  1998) 

This  proposed  regulation  would  allow 
us.  the  Michigan  and  Wisconsin  DNRs. 
the  North  Dakota  Game  and  Fish 
Department,  the  South  Dakota  Game, 
Fish  and  Parks  Department,  or  Tribes 
within  these  States,  or  the  designated 
agents  of  these  agencies  to  carry  out 
lethal  control  of  depredating  wolves. 
The  restrictions  for  these  actions  would 
be  similar  to  those  used  for  the 
Miruiesota  wolf  depredation  control 
program  since  1985:  (1)  Wolf 
depredation  must  be  verified.  (2)  the 
depredation  is  likely  to  be  repeated.  (3) 
the  taking  must  occur  within  one  mile 
of  the  depredation  site  in  Michigan  and 
Wisconsin,  and  within  4  miles  of  the 
depredation  site  in  North  Dakota  and 
South  Dakota,  (4)  taking,  wuif  handling, 
and  euthanizing  must  be  carried  out  in 
a  humane  manner,  which  includes  the 
use  of  steel  leghold  traps,  and  (5)  any 
young  of  the  year  trapped  before  August 
1  must  be  released. 

Lethal  depredation  control  has  been 
successful  in  reducing  conflicts  between 
the  recovering  wolf  population  and 
domestic  animals  in  Minnesota.  It 
resolves  the  immediate  depredation 
problem  without  the  removal  of 
excessive  numbers  of  wolves,  and 
avoids  removing  any  wolves  when  the 
depredation  was  not  verified  as  being 
caused  by  wolves  or  is  not  likely  to  be 
repeated.  It  is  significantly  less 
expensive  than  translocating  such 
problem  wolves,  and  thus  is  more 
appropriate  for  the  rapidly  expanding 
wolf  populations  that  exist  in  Michigan 
and  Wisconsin. 

Based  upon  Minnesota  wolf 
depredation  control  data  from  the  early 
1980s  when  the  wolf  population  was 
probably  less  than  1,500  animals,  we 
estimate  that  a  maximum  of  about  2  tu 
3  percent  of  Wisconsin  and  Michigan 
wolves  would  be  taken  annually  under 
the  provisions  of  this  special  regulation 
At  current  population  levels  this  would 
be  about  4  to  6  wolves  per  State,  This 
level  of  take  should  not  appreciably 
affect  the  wolf  population  or  its 
continued  expansion  in  either  of  these 
States.  As  their  wolf  population  already 
exceeds  the  numerical  delisting 
criterion,  this  take  will  have  no  effect  on 
the  recovery  of  Michigan  and  Wisconsin 


wolves  under  the  Act,  The  level  and 
effects  of  this  take  will  be  closely 
monitored  by  continuing  the  annual 
monitoring  of  wolf  populations  in  these 
States  and  the  required  reporting  of  the 
lethal  take  under  this  special  regulation. 

We  propose  to  limit  depredation 
control  activities  to  an  area  within  one 
mile  of  the  depredation  site  in 
Wisconsin  and  Michigan.  Because  wolf 
pack  territories  are  large  (in  Wisconsin 
and  Michigan  they  range  from  52  to  518 
sq  km  (20  to  200  sq  mi),  and  the 
locations  of  Wisconsin  and  Michigan 
wolf  packs  are  much  more  precisely 
known  than  is  the  case  for  Minnesota 
wolf  packs,  it  will  be  possible  for 
depredation  control  actions  to  be 
directed  at  only  the  depredating  pack. 
Thus,  the  one-mile  limit  will  enable 
depredation  control  trappers  to  focus 
their  trapping  within  the  activity  areas 
of  the  target  pack  without  significant 
risk  of  trapping  wolves  from  nearby 
non-depredating  packs. 

The  situation  in  North  Dakota  and 
South  Dakota  is  quite  different  from  that 
in  Michigan  or  Wisconsin.  Wolves  that 
appear  in  North  Dakota  and  South 
Dakota  are  dispersing  individuals  from 
Minnesota  and  Canada,  or  rarely  may  be 
a  pair  or  small  pack  along  North 
Dakota's  border  with  Canada.  None  of 
oiu  recovery  plans  or  recovery  programs 
recommends  actions  to  promote  gray 
wolf  recovery  in  either  of  these  two 
States,  and  we  do  not  believe  the  Act 
requires  nor  encourages  such  recovery 
actions.  We  also  recognize  that,  due  to 
the  more  open  landscape  of  these  States, 
and  the  high  likelihood  that  dispersing 
wolves  will  encounter  livestock,  wolves 
are  more  likely  to  become  involved  in 
depredations  on  domestic  animals. 
Therefore,  we  believe  we  should 
provide  a  mechanism  for  prompt  control 
of  depredating  wolves  in  these  States. 
Because  there  are  ver^;  few  or  no 
established  wolf  packs  in  these  States, 
and  there  are  very  few  wolves 
dispersing  into  these  States,  we  beheve 
there  is  minimal  risk  of  trapping  or 
shooting  wolves  from  a  nearby  non- 
depredating  pack  or  dispersers  not 
involved  in  the  depredation  under  the 
proposed  special  regulation.  For  this 
reason,  as  well  as  recognition  that  the 
much  more  open  landscape  of  North 
Dakota  and  South  Dakota  means  that 
depredating  wolves  are  likely  to  travel 
a  much  greater  distance  from  the 
depredation  site  to  secure  cover,  we 
propose  to  allow  lethal  depredation 
control  actions  to  be  undertaken  up  to 
4  miles  from  the  depredation  site. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 


threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Many  of  these 
measures  have  already  been 
successfully  applied  to  gray  wolves  in 
the  conterminous  States. 

If  this  proposed  regulation  is 
finalized,  the  protections  of  the  Act  will 
continue  to  apply  to  the  endangered 
Southwestern  (Mexican)  Gray  Wolf  DPS 
and  to  the  threatened  Western  Great 
Lakes,  Northeastern,  and  Western  DPSs. 
The  protections  of  the  Act  will  be 
removed  only  from  wild  gray  wolves  in 
areas  outside  of  these  four  DPSs.  We  do 
not  beheve  there  are  any  wild  gray 
wolves  in  the  States  outside  of  the  these 
foiu  DPSs,  nor  would  they  be  significant 
to  gray  wolf  recovery,  under  the  Act,  if 
they  are  found  there.  This  proposal  does 
not  modify  or  withdraw  the  existing 
special  regulations  or  the  nonessential 
experimental  population  designations 
for  the  reintroduced  gray  wolf 
populations  in  Idaho,  Montana, 
Wyoming,  Arizona,  and  New  Mexico, 
nor  does  it  make  any  changes  to  the 
threatened  classification  and  existing 
section  4(d)  special  regulation  for  gray 
wolves  in  Minnesota.  Similarly,  the 
existing  critical  habitat  designations  for 
portions  of  Mirmesota  and  Michigan 
will  remain  unchanged,  and  will 
continue  to  be  considered  during 
consultations  with  other  Federal 
agencies.  This  proposal  does  not  affect 
the  protection  or  listing  of  the  red  wolf 
[Canis  rufus). 

To  the  extent  necessary,  we  will 
revise  oiu  existing  gray  wolf  recovery 
plans  to  accommodate  the  potential 
changes  in  geographic  coverage,  Federal 
status,  and  gray  wolf  protection  that 
would  be  brought  about  by  new  special 
regulations.  Changes  to  the  recover}' 
plan  for  northern  U.S.  Rocky  Mountain 
wolves  will  also  be  considered  in  hght 
of  the  localities  chosen  by  the 
colonizing  wolves  and  the  expansion 
and  anticipated  merging  of  the  three 
recovery  populations.  We  will  also 
consider  developing,  in  partnership 
with  interested  agencies  and 
organizations,  a  Federal  recovery  plan 
for  the  Northeastern  DPS, 

The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  and  harm  are  discussed  in 
Summary  of  Factors  Affecting  the 
Species,  part  D,  above. 
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Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  listed  as  endangered  or  threatened 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  listed  as  endangered  or 
threatened,  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us.  If  a  Federal  action 
is  likely  to  jeopardize  a  species 
proposed  to  be  listed  as  threatened  or 
endangered  or  destroy  or  adversely 
modify  proposed  critical  habitat,  the 
responsible  Federal  agency  must  confer 
with  us. 

Federal  agency  actions  that  may 
require  consultation  or  conferencing,  as 
described  in  the  preceding  paragraph, 
include  activities  by  the  U.S.  Forest 
Service,  the  National  Park  Service,  the 
U.S.  Geological  Survey.  USDA/APHIS- 
VVildlife  Services,  the  Bureau  of  Land 
Management,  the  U.S.  Department  of 
Transportation,  and  the  U.S. 
Environmental  Protection  Agency. 

However,  under  section  10(j){2)(C)  of 
the  Act,  for  those  three  areas  currently 
designated  as  nonessential  experimental 
populations  in  Montana,  Idaho, 
VVvoming,  Arizona.  New  Mexico,  and 
Texas  for  the  purpose  of  interagency 
consultation  under  section  7  of  the  Act 
the  gray  wolf  will  continue  to  be 
considered  a  species  proposed  for 
listing  under  the  Act,  except  where  the 
species  occurs  on  an  area  within  the 
National  Wildlife  Refuge  System  or  the 
National  Park  System.  For  all  other 
purposes  of  the  Act,  gray  wolves  that  are 
currently  designated  as  experimental 
populations  shall  continue  to  be  treated 
as  a  threatened  species  Furthermore, 
the  existing  special  regulations  found  in 
50  CFR  17,84(1)  and  17.84(k)  regarding 
the  taking  of  wolves  depredating  on 
hvestock  in  these  experimental 
population  areas  will  continue  to  apply 
ds  long  as  these  experimental 
population  designations  remain  in  force. 

The  .\ct  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  endangered  and  threatened  wildlife. 
The  prohibitions  codified  at  50  CFR 
17.21  and  17  31  in  part  make  it  illegal 
for  any  person  subject  to  the  jurisdiction 
of  the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 


wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  any  Usted  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
Additionally,  as  discussed  above, 
special  regulations  promulgated  under 
sections  4(d)  and  10(j)  of  the  Act 
provide  additional  exceptions  to  these 
general  prohibitions  for  the  gray  wolf. 

The  proposed  4(d)  rule  for  gray 
wolves  in  the  northeastern  DPS  wrill 
have  no  inunediate  effect  on  ciurent 
conservation  measures  in  place  for  any 
naturally  occurring  or  recolonizing  gray 
wolves,  h  is  the  intent  of  the  4(d)  rule 
to  provide  regulatory  flexibility  su  that 
there  will  be  fewer  obstacles  for  States 
and  Tribes  to  assume  an  active  role  in 
wolf  restoration.  As  a  threatened  species 
with  a  4(d)  rule.  States  and  Tribes  can 
undertake  wolf  restoration  without 
nullifying  the  authority  to  manage 
introduced  "problem"  wolves  in  a 
manner  consistent  with  other  wildlife 
population  objectives.  As  stated  earlier 
in  the  section  Northeastern  Gray 
Wolves,  if  future  wolf  reintroductions 
occur  in  the  Northeast,  and  conditions 
allowing  incidental  or  intentional  take 
pursuant  to  the  4(d)  rule  are  met,  it  will 
not  be  possible  in  every  instance  to 
distinguish  naturally  occurring  wolves 
from  the  unmarked  progeny  of 
reintroduced  wolves.  Therefore,  in  the 
event  that  one  or  more  States  or  Tribes 
actively  reintroduce  wolves  into  the 
Northeast,  some  incidental  or 
intentional  take  of  naturally  occurring 
wolves  may  occiu  in  the  future. 

h  is  our  policy  (59  FR  34272;  July  1, 
1994)  to  identify-  to  the  maximum  extent 
practicable  at  the  time  a  species  is  listed 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range 
Activities  that  we  believe  could 
potentially  harm  or  kill  the  gray  wolf  in 
the  area  where  it  will  remain  listed  as 
threatened  or  endangered  and  may 
result  in  take  include,  but  are  not 
limited  to: 

(1)  Taking  of  gray  wolves  by  any 
means  or  manner  not  authorized  under 
the  provisions  of  the  existing  special 
regulation  established  for  the  designated 
nonessential  experimental  population  in 
Arizona,  New  Mexico,  and  Texas  as 
long  as  that  designation  and  special 
regulation  remain  in  effect; 


(2)  Taking  of  gray  wolves  within  the 
Western  Gray  Wolf  DPS  or  in  the 
Northeastern  DPS  in  a  manner  not 
authorized  under  the  provisions  of  the 
4(d)  special  regulations  proposed  in  this 
document,  or  in  a  manner  not 
authorized  under  the  existing 
experimental  population  regulations 
which  would  continue  to  apply  to  gray 
wolves  in  Wyoming  and  in  parts  of 
Idaho  and  Montana; 

(3)  Taking  of  gray  wolves  within  the 
Western  Great  Lakes  DPS  in  a  manner 
not  authorized  in  either  the  existing 
section  4(d)  special  regulation  for 
Minnesota  or  the  proposed  stKition  4(d) 
special  regulation  for  Michigan. 
Wisconsin,  North  Dakota,  and  South 
Dakota; 

(4)  Taking  of  captive  members  of  the 
Southwestern  (Mexican)  DPS  unless 
such  taking  results  from  implementation 
of  husbandry  protocols  approved  under 
the  Mexican  Wolf  Species  Survival  Plan 
or  are  otherwise  approved  or  permitted 
by  the  Service; 

(5)  Intentional  killing  of  a  live-trapped 
canid  that  is  demonstrably  too  large  to 
be  a  coyote  (that  is,  greater  than  27  kg 
(60  lb))  in  the  Northeastern  Gray  Wolf 
DPS;  or 

(6)  Killing  or  injuring  of,  or  engaging 
in  the  interstate  commerce  of,  captive 
wolves  which  originated  from,  or  whose 
ancestors  originated  from,  the  areas 
included  within  the  Western  Great 
Lakes,  Western,  Northeastern,  or 
Southwestern  (Mexican)  Gray  Wolf 
DPSs,  unless  authorized  in  a  Service 
permit. 

We  believe,  based  on  the  best 
available  information,  that  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

(1)  Taking  of  a  gray  wolf  in  defense 
of  human  life: 

(2)  Taking  of  gray  wolves  outside  of 
the  areas  described  as  the  Western, 
Western  Great  Lakes,  Northeastern,  or 
Southwestern  (Mexican)  Gray  Wolf  DPS; 

(3)  Taking  of  gray  wolves  under  the 
provisions  of  the  existing  special 
regulations  established  for  the  three 
designated  nonessential  experimental 
populations  in  Arizona,  New  Mexico, 
Texas,  Wyoming.  Idaho,  and  Montana  as 
long  as  those  designations  and  special 
regulations  remain  in  effect; 

(4)  Taking  of  gray  wolves  under  the 
provisions  of  the  special  regulations 
under  section  4(d)  of  the  Act,  as 
proposed  at  this  time  for  threatened  gray 
wolves  in  the  Northeastern  Gray  Wolf 
DPS.  the  Western  Grav  Wolf  DF'S.  or  the 
Western  Great  Lakes  Gray  Wolf  DPS 
States  of  Michigan,  Wisconsin,  North 
Dakota,  and  South  Dakota; 

(5)  Taking  of  gray  wolves  under  the 
provisions  of  the  existing  special 
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regulation  af  50  CFR  §  17.40(d)  for 
Minnesota  wolves;  or 

(fi)  Taking  of  captive  members  of  the 
Southwestern  (Mexican)  Gray  Wolf  DPS 
in  accordance  with  husbandry  protocols 
approvf'd  under  the  Mexican  Wolf 
Species  Survival  Plan  or  other  approvals 
or  permits  issued  by  the  Ser\'ice. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22,  17.23,  and  17.32.  For 
endangered  species  such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  incidental  take  in 
c(jnnection  with  otherwise  lawful 
activities,  and/or  for  economic 
hardship.  For  threatened  species  such 
permits  are  also  available  for  zoological 
exhibition,  educational  purposes,  and/ 
or  for  special  purposes  consistent  with 
the  purposes  of  the  Act,  but  not  for 
economic  hardship. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the 
nearest  regional  or  Ecological  Services 
field  office  of  the  Service  Requests  for 
copies  of  the  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  anv 
Service  regional  office  or  to  the 
Washington  headquarters  office  The 
location,  address,  and  phone  number  of 
the  nearest  regional  or  Ecological 
Services/Endangered  Species  field  office 
may  be  obtained  bv  calling  us  at  703- 
358-2171  or  by  using  our  World  Wide 
Web  site  at:  http://www.fws.gov/where/ 
index.html. 

Required  Determinations 

Regulaton'  Planning  and  Review, 
Regulaton  Flexibility  Act.  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  was  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
An  economic  analysis  is  not  required 
because  this  proposed  regulation  will 
result  in  only  minor  (positive)  effects  on 
the  ver\'  small  percentage  of  livestock 
producers  within  wolf  range. 

Currently  the  vast  majority  of  wolves 
that  occur  in  the  western  Great  Lakes 
area  are  found  in  the  State  of  Minnesota 
where  they  are  listed  as  threatened.  A 
special  regulation  exists  for  Minnesota 
wolves  that  allows  the  Fish  and  Wildlife 
Service,  the  Minnesota  DNR,  other 
designated  agencies,  and  their  agents  to 
manage  wolves  to  ensure  minimal 
economic  impact.  These  special 
regulations  allow  some  direct  "take"  of 


wolves.  A  State  program  compensates 
livestock  producers  up  to  $750  per  head 
if  they  suffer  confirmed  livestock  losses 
by  wolves.  The  value  of  the  confirmed 
livestock  losses  amounted  to  an  annual 
average  of  about  S53,000  over  the  last 
five  years  Because  this  proposal  will 
not  affect  the  existing  special 
regulations  for  Minnesota  wolves,  there 
will  be  no  economic  effect  on  livestock 
producers  or  other  economic  activities 
in  Minnesota 

This  proposed  regulation  v«ll 
reclassify  wolves  in  Michigan  and 
Wisconsin  from  endangered  to 
threatened  and  provide  special 
regulations  similar  to  those  for 
Minnesota  as  described  above.  Thus 
specified  State.  Tribal,  and  Federal 
agencies  and  their  designated  agents 
will  be  allowed  to  take  wolves  in  certain 
circumstances  without  a  permit.  Under 
normal  protections  of  the  Act,  that  is, 
without  the  benefit  of  special 
regulations  proposed  for  Michigan  and 
Wisconsin,  permits  would  be  required. 
This  proposed  special  regulations  will 
benefit  the  small  percentage  of  livestock 
producers  in  w nlf  range  in  Michigan 
and  Wisconsin  that  experience  wolf 
attacks  on  their  animals.  Since  only 
about  1.2  percent  of  livestock  producers 
in  nearby  Minnesota,  where  the  wolf 
population  is  much  greater  (Minnesota 
contains  2500  wolves,  while  Michigan 
and  Wisconsin  have  197  and  174 
wolves,  respectively),  are  adversely 
affected  by  wolves,  the  potential 
beneficial  effect  to  livestock  producers 
in  Michigan  and  Wisconsin  is  small,  but 
it  mav  be  significant  to  a  few  producers. 
In  addition.  State  programs  in  Michigan 
and  Wisconsin  compensates  livestock 
producers  if  they  suffer  confirmed 
livestock  losses  by  wolves.  In  Wisconsin 
compensation  is  at  full  market  value, 
while  Michigan  provides  partial 
compensation  and  is  planning  on 
offering  full  compensation  soon.  The  net 
effect  of  the  proposed  reclassification 
and  4(d)  rule  to  livestock  producers  in 
Michigan  and  Wisconsin  is  the  control 
of  depredating  wolves  will  become  more 
efficient  and  effective,  thus  reducing  the 
economic  burden  of  livestock  producers 
resulting  from  wolf  recoverv'  in  those 
states  Similar  positive,  but 
geographically  scattered  and  minor 
economic  benefits  will  occur  for 
livestock  producers  in  North  and  South 
Dakota. 

The  majority  of  wolves  in  the  West 
are  protected  under  nonessential 
experimental  population  designations 
that  cover  Wyoming,  most  of  Idaho,  and 
southern  Montana  that  effectively  treat 
wolves  as  threatened  species.  A  smaller, 
but  naturally-occurring  population  of 
about  80  wolves  is  found  in 


northwestern  Montana.  The  wolves  with 
the  nonessential  experimental 
population  designation  were 
reintroduced  into  these  States  from 
Canada.  Special  regulations  exist  for 
these  experimental  populations  that 
allow  govenmient  employees  and 
designated  agents,  as  well  as  livestock 
producers,  to  take  problem  wolves. 
Because  this  proposal  does  not  change 
the  nonessential  experimental 
designation  or  associated  special 
regulations,  it  will  have  no  economic 
impact  on  livestock  producers  or  other 
entities  in  these  areas.  However,  the 
naturally  occurring  wolves  in 
northwestern  Montana  (outside  of  the 
nonessential  experimental  population 
areas)  and  wolves  that  may  occur  in 
other  Western  States  are  proposed  for 
reclassification  to  threatened.  Under 
normal  protections  of  the  Act,  that  is, 
without  the  benefit  of  special 
regulations  proposed  for  the  Western 
States  not  included  in  the  nonessential 
experimental  designation,  permits 
would  be  required  for  nearly  all  forms 
of  take.  For  example,  currently  a  private 
landowner  on  his  or  her  own  land  in 
northwestern  Montana  could  not  take  a . 
wolf  in  the  act  of  attacking  a  domestic 
animal.  This  proposed  rule  would  allow 
such  take  without  a  permit.  The 
proposed  reduction  of  the  restrictions 
on  taking  problem  wolves  will  make 
their  confrol  easier  and  more  effective, 
thus,  reducing  the  economic  losses  that 
result  from  wolf  depredation  on 
livestock  and  other  domestic  animals. 
Furthermore,  a  private  program 
compensates  livestock  producers  if  they 
suffer  confirmed  livestock  losses  by 
wolves.  Average  compensation  for 
livestock  losses  has  been  slightly  over 
$7,000  per  year.  The  potential  effect  on 
livestock  producers  in  Western  States 
outside  of  the  experimental  population 
is  small,  but  could  be  entirely  beneficial 
to  thefr  operation. 

We  propose  delisting  the  gray  wolf  in 
a  large  niunber  of  states  outside  of  the 
four  distinct  population  segments 
identified  in  the  proposed  rule.  We  are 
proposing  these  areas  for  delisting 
because  we  believe  wolf  recovery  in 
these  areas  is  not  feasible  or  is  not 
necessary  in  order  to  carry  out  our 
responsibilities  under  the  ESA.  These 
areas  currently  contain  no  wolves  and 
are  not  likely  to  contain  wolves  in  the 
future  given  the  modification  of  the 
habitat  by  himians.  Current  regulations 
that  protect  wolves  are  uimecessary  and 
currently  provide  no  protection  to 
wolves.  Livestock  producers  and  other 
economic  activities  in  these  States  have 
not  been  affected  by  the  wolf  and  will 
not  be  affected  by  the  actions  in  this 
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proposal  because  we  are  simply 
proposing  to  remove  the  ciurent 
regulations  which  have  no  effect  on 
landowners. 

a.  This  proposed  reguladon  would  not 
have  an  annual  economic  effect  of  $100 
million  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  As  explained  above,  this 
proposed  regulation  will  result  in  only 
minor  positive  economic  effects  for  a 
very  small  percentage  of  livestock 
producers. 

b.  If  finalized,  this  proposed 
regulation  would  not  create 
inconsistencies  with  other  agencies' 
actions.  This  proposed  regulation 
reflects  continuing  success  in  recovering 
the  gray  wolf  through  long-standing 
cooperative  and  complementary 
programs  by  a  number  of  federal,  state, 
and  tribal  agencies. 

c.  This  proposed  regulation  would  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 

d.  This  proposed  regulation  would 
not  raise  novel  legal  or  policy  issues. 
This  proposed  regulation  is  consistent 
with  the  ESA,  regulations,  and  poUcy. 

This  proposed  regulation  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  As  stated 
above,  this  proposed  regulation  will 
result  in  only  minor  positive  economic 
effects  for  a  very  small  percentage  of 
Uvestock  producers.  Only  1.2  percent  of 
the  livestock  producers  are  affected  in 
Minnesota  and  fewer  are  expected  to  be 
effected  in  the  other  States. 

This  proposed  regulation  woidd  not 
be  a  major  rule  under  5  U.S.C.  801  et 
seq..  the  Small  Business  Regulatory 
Enforcement  Fairness  Act. 

a.  This  proposed  regulation  would  not 
produce  an  annual  economic  effect  of 
SlOO  million.  The  majority  of  livestock 
producers  within  the  range  of  the  wolf 
are  small  family-owned  dairies  or 
ranches  and  the  total  niunber  of 
livestock  producers  that  may  be  affected 
by  wolves  is  small.  (For  example,  only 
about  1.2  percent  of  livestock  producers 
in  Minnesota  are  affected  by  wolves 
where  the  largest  wolf  population,  by 
far.  exists  I  The  proposed  take 
regulations  that  are  proposed  further 
reduce  the  effect  that  wolves  will  have 
on  individual  livestock  producers  by 
reducing  or  eliminating  permit 
requirements.  Compensation  programs 
are  also  in  place  to  offset  losses  to 
individual  livestock  producers.  Thus, 
even  if  livestock  producers  affected  are 
small  businesses,  their  combined 
economic  effects  will  be  minimal  and 


the  effects  are  a  benefit  to  small 
business  by  reducing  or  eliminating 
paperwork  requirements. 

b.  This  proposed  regulation  would  not 
cause  a  major  increase  in  costs  or  prices 
for  consiuners,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions. 

c.  This  proposed  regulation  would  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.y. 

a.  The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  proposed  rulemaking  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local  or  State 
governments  or  private  entities.  As 
stated  above,  this  proposed  regulation 
will  result  in  only  minor  positive 
economic  effects  for  a  very  small 
percentage  of  livestock  producers. 

b.  This  proposed  regulation  would  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act  This  proposed  regulation  will  not 
impose  any  additional  wolf 
management  or  protection  requirements 
on  the  States  or  other  entities. 

Takings  Implications  Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  regulation  would 
not  have  significant  implications 
concerning  taking  of  private  property  by 
the  Federal  government.  This  proposed 
regulation  will  reduce  regidatory 
restrictions  on  private  lands  and,  as 
stated  above,  will  result  in  minor 
positive  economic  effects  for  a  small 
percentage  of  livestock  producers. 

Federalism  Assessment 

In  accordance  with  Executive  Order 
13132,  this  proposed  regulation  would 
not  have  significant  Ftideralism  effects. 
This  proposed  regulation  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
States  and  the  Federal  government,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  this  proposed  regulation  does 
not  unduly  burden  the  judicial  system. 


Paperwork  Reduction  Act 

This  proposed  regulation  does  not 
contain  any  new  collections  of 
information  other  than  those  already 
approved  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  assigned  Office  of  Management  and 
Budget  clearance  number  1018-0094. 

National  Environmental  Policy  Act 

We  have  analyzed  this  proposed 
rulemaking  in  accordance  with  the 
criteria  of  the  National  Environmental 
Pohcy  .•\ct  and  318  DM  2  2(g)  and 
6.3(D).  We  have  determined  that 
Environmental  .Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authoritv  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Section  7  Consultation 

We  do  not  need  to  complete  a  section 
7  consultation  on  this  proposed 
rulemaking.  An  intra  Service 
consultation  is  completed  prior  to  the 
implementation  of  recovery  or 
permitting  actions  for  listed  species; 
however,  the  acts  of  listing,  delisting,  or 
reclassifying  species  under  the  ESA  are 
not  subject  to  the  requirements  of 
section  7  of  the  ESA. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  data,  comments,  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
actions  contained  in  this  proposal.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  mav  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  e.xtent  allowable  by  law  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law   If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonvmous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  available  for  public 
inspection  in  their  entirety  (see 
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ADDRESSES  section).  Comments 
particularly  are  sought  concerning: 

[  1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat,  or  lack  thereof,  to  gray  wolves  in 
the  48  conterminous  States  and  Mexico; 

(2)  Additional  information  concerning 
the  Tiiiige.  dhstribution.  population-size, 
and  population  trends  of  gray  wolves  in 
the  conterminous  48  States  and  Mexico; 

i3)  Information  concerning  the 
adequacy  of  the  reclassification  and 
recovery  criteria  described  in  the  1992 
Recovery  Plan  for  the  Eastern  Timber 
Wolf,  the  1987  Northern  Ro(;k\ 
.Mountain  Wolf  Reco\er\  Plan,  and  the 
1982  Mexican  Wolf  Recovery^  Plan; 

(4)  The  extent  of  State  and  Tribcd 
protection  and  management  that  would 
be  provided  to  the  grav  wolf  in  the 
western  Great  Lakes  area  as  either  a 
threatened  or  a  delisted  species; 

(5)  Information  c  cmcerning  the 
potential  for  recovery  of  gray  wolves  in 
the  northeastern  United  States,  and  the 
potential  involvement  of  the  Service  in 
such  recovery  activities; 

(6)  Information  concerning 
approaches  to  controlling  wolf 
depredation  on  domestic  animals  and 
significant  impacts  to  wild  ungulate 
populations  in  States  where  the  wolf 
may  be  reclassified  to  a  threatened 
species,  including  the  use  of  section 
4(d)  special  regulations  to  allow  lethal 
depredation  control  and  additional 
opportunities  for  harassment  of  wolves 
by  livestock  producers; 


(7)  Comments  and  information 
regarding  the  merits  of  alternatives 
described  in  this  proposal  that  were  not 
selected,  including  the  alternative  of 
removing  the  two  existing  nonessential 
experimental  population  designations 
for  the  northern  U.S.  Rocky  Mountains; 
and 

(8)  Information  concerning  other 
alternative  approaches  to  changing  the 
listing  status  of  the  gray  wolf  to  reflect 
recovery  progress  and  recovery  needs, 
including  alternatives  not  discussed  in 
this  proposal 

(9)  Appropriateness  of  authorizing 
take  in  the  Northeastern  DPS  in 
accordance  with  an  approved  State  or 
Tribal  Conservation  Plan. 
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A  complete  list  of  all  references  cited 
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List  of  Subjects  in  50  OH  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulation,  as 
set  forth  below: 

PART  17— {AMENDED 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
removing  the  first  two  entries  for  the 
gray  wolf  [Canis  lupus)  imder 
MAMMALS  in  the  list  of  Endangered 
and  Threatened  Wildlife  and  adding  in 
their  place  the  following  three  entries, 
while  retaining  the  current  final  two 
entries  for  the  ^y  wolf  which 
designate  nonessential  experimental 
populations  in  Wyoming,  Idaho. 
Montana,  Arizona,  New  Mexico,  and 
Texas: 


§17.11     E  nac 
wildlife. 


U)* 


-.ger 


and  threatened 


Species 


Common  name        Scientific  name 


Historic  range 


Vertebrate  population  where 
endangered  or  threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
njles 


Mammals 


Wolf,  gray Canis  lupus  Holarctic 


Do 


Do 


do 


do 


do 


do 


U.S.A.  (AZ  south  of  the  Colorado 
and  Uttle  Colorado  Rivers  be- 
tween Hoover  Dam  and  Wins- 
low  and  south  of  Interstate 
Highway  40  between  Winslow 
and  the  eastern  State  boundary, 
NM  south  of  Interstate  Highway 
40,  TX  south  of  Interstate  High- 
way 40  and  west  of  Interstate 
Highway  35),  Mexico,  except 
wtwe  listed  as  an  experimental 
population:  captive  wolves  who 
were,  or  whose  ancestors  were, 
removed  from  the  wild  in  this 
area. 

U.S.A.  (Ml.  MN,  NO,  SD.  Wl); 
captive  wolves  who  were,  or 
whose  ancestors  were,  re- 
moved from  the  wild  in  this  area. 

U.S.A.  (ME  NH,  NY.  VT);  captive 
wolves  who  were,  or  whose  an- 
cestors were,  removed  from  the 
wild  in  this  area. 


1,6,  13, 
15,  35, 
631 


NA 


NA. 


1.6,13,         17.95(a)         17.40(d), 
15.  17.40(n). 

35. 


1.6,13.         NA 
15. 
35. 


17.40(m). 
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Spedes 


Common  name        Scientific  name 


Historic  range 


Do 


do 


do 


Vertebrate  population  where 
endangered  or  ttireatened 


Status 


U.S.A.  (CO,  ID,  MT,  OR,  UT,  WA, 
WY,  AZ  north  of  the  Colorado 
af>d  Little  Colorado  Rivers  be- 
tween Hoover  Dam  and  Wins- 
low  and  north  of  Interstate  High- 
way 40  between  Winslow  and 
the  eastem  State  boundary,  and 
NM  north  of  Interstate  Highway 
40),  except  where  listed  as  an 
experimental  population;  captive 
wolves  who  were,  or  whose  an- 
cestors were,  removed  from  the 
wild  in  this  area. 


When 
listed 


Critical 
habitat 


Special 
rules 


1,6.  13, 
15,35. 
561. 
562. 


NA 


17.40(1). 


3.  The  Service  amends  §  17.40  by 
adding  new  paragraphs  (m),  (n).  and  (o) 
to  read  as  follows: 

9  ^ '  40     Special  rules — mammals 
***** 

(m)  Gray  wolf  (Canis  lupus)  Western 
Distinct  Population  Segment  (DPS).  The 
gray  wolf  Western  DPS  occurs  in  the 
States  of  Washington,  Oregon,  Idaho, 
Montana,  Wyoming,  Utah.  Colorado, 
and  the  parts  of  Arizona  and  New 
Mexico  north  of  the  Colorado  River  and 
the  Little  Colorado  River  between 
Hoover  Dam  and  Winslow  (Arizona) 
and  north  of  Interstate  Highway  40 
between  Winslow  and  the  eastem 
boundary  of  New  Mexico,  except  where 
listed  as  an  experimental  population. 

(1)  Does  this  Special  rule  apply  to  the 
experimental  populations  located  in  the 
Western  DPS?  No.  Paragraphs  (m)(2) 
through  (6)  of  this  section  apply  to  gray 
wolves  within  the  Western  Gray  Wolf 
Distinct  Population  Segment,  but 
excludes  those  wolves  occurring  in 
areas  that  are  designated  as 
experimental  populations  in  Idaho, 
Montana,  and  Wyoming  under  section 
10(j)  of  the  Endangered  Species  Act  of 
1973,  as  amended. 

(2)  What  are  the  definitions  of  terms 
used  in  this  paragraph  (m)? 

(i)  Active  den  site.  A  den  or  a  specific 
aboveground  site  that  is  being  used  on 
a  daily  basis  by  wolves  to  raise  newborn 
pups  diu-ing  the  period  April  1  to  June 
30. 

(ii)  Breeding  pair.  An  adult  male  and 
an  adult  female  wolf  that,  during  the 
previous  breeding  season,  have 
produced  at  least  two  pups  that 
survived  until  December  31  of  the  year 
of  their  birth. 

(iii)  Domestic  animals.  Animals  that 
have  been  tamed  for  use  by  humans, 
including  use  as  pets. 

(iv)  Livestock.  Cattle,  sheep,  horses, 
and  mules  or  as  otherwise  defined  in 


State  and  Tribal  wolf  management  plans 
as  approved  by  the  Service. 

(v)  Noninjurious.  Does  not  cause 
either  temporary  or  permanent  physical 
damage  or  death. 

(vi)  Opportunistic  harassment. 
Harassment  writhout  the  conduct  of 
prior  purposeful  actions  to  attract,  track, 
wait  for,  or  search  out  the  wolf. 

(vii)  Problem  wolves.  Wolves  that 
attack  livestock,  or  wolves  that  twice  in 
a  calendar  year  attack  domestic  animals 
other  than  livestock. 

(viii)  Public  land.  Federal  land  and 
any  other  public  land  designated  in 
State  and  Tribal  wolf  management  plans 
as  approved  by  the  Service. 

(ix)  Remove.  Place  in  captivity  or  kill. 

(x)  Service  (we).  The  Fish  and  Wildlife 
Service  of  the  Department  of  the 
Interior. 

(xi)  Take  (taking).  To  harass,  harm, 
pursue,  himt,  shoot,  wound,  kill,  trap, 
captiue,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct. 

(xii)  Wounded.  Tom  flesh  and 
bleeding  or  evidence  of  physical  damage 
caused  by  a  wolf  bite. 

(3)  What  forms  of  take  of  gray  wolves 
are  allowed  in  the  Western  DPS?  The 
following  activities,  in  certain 
circiunstances  as  described  below,  are 
allowed:  Opportunistic  harassment; 
intentional  harassment;  taking  on 
private  land;  taking  on  public  land; 
taking  in  response  to  impacts  on  wild 
ungulates;  taking  in  defense  of  human 
life;  taking  to  protect  human  safety; 
taking  to  remove  problem  wolves; 
incidental  take;  taking  imder  permits; 
and  taking  authorizations  for  agency 
employees.  Other  than  as  expressly 
allowed  in  the  mle,  all  the  prohibitions 
of  50  CFR  17.31(a)  and  (b)  apply  to  gray 
wolves  in  this  DPS,  and  all  other 
activities  are  considered  a  violation  of 
section  9  of  the  Act.  Any  wolf,  or  wolf 
part,  taken  legally  must  be  turned  over 
to  the  Service.  Any  taking  of  wolves 


must  be  reported  to  the  Service  as 
outlined  in  paragraph  (m)(6)  of  this 
section. 

(i)  Opportunistic  harassment. 
Landowners  on  their  own  land  £ind 
livestock  producers  or  permittees  who 
are  legally  using  public  land  under  valid 
livestock  grazing  allotments  may 
conduct  opportunistic  harassment  of 
any  gray  wolf  in  a  noninjurious  manner 
at  euiy  time.  Opportunistic  harassment 
must  be  reported  to  us  within  7  davs. 

(ii)  Intentional  harassment.  After  we 
or  our  designated  agent  have  confirmed 
persistent  wolf  activity  on  privately 
owned  land,  we  may,  pursuant  to 
section  10(a)(1)(A)  of  the  Act,  issue  a  90- 
day  permit,  with  appropriate 
conditions,  to  any  landowner  to  harass 
wolves  in  a  potentialJv  injurious 
manner  (such  as  by  projectiles  designed 
to  be  nonlethal  to  larger  mammals).  The 
harassment  must  occur  as  specifically 
identified  in  the  Service  permit. 

(iii)  Taking  on  private  land.  We  allow 
landowners  to  take  wolves  on  privately 
owned  land  in  two  circumstances: 

(A)  Any  landowner  mav  take  a  gray 
wolf  that  IS  in  the  act  of  biting, 
wounding,  or  killing  any  domestic 
animal,  provided  that  the  domestic 
animaKsl  freshly  (less  than  24  hoius) 
wounded  or  killed  by  wolves  are 
evident,  and  we  or  our  designated  agent 
are  able  to  confirm  that  the  domestic 
animal(s)  were  wounded  or  killed  bv 
wolves.  The  taking  of  any  wolf  without 
such  evidence  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 

(B)  A  private  landowner  who  has  a 
permit  issued  by  the  Service  pursuant  to 
section  10(a)(1)(A)  of  the  Act  may  take 

a  gray  wolf  on  their  private  land  if: 

(1)  Ten  or  more  breeding  pairs  of  gray 
wolves  are  present  in  that  State  where 
the  permit  is  to  be  used,  and 

(2)  We  or  our  designated  agent  have 
determined  that  wolves  are  routinely 
present  on  that  private  property  and 
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present  a  significant  risk  to  the  health 
and  safety  of  domestic  animals.  The 
landowner  must  conduct  the  take  in 
compliance  with  the  permit  issued  by 
the  Service. 

•  (iv)  Take  on  public  land.  Under  the 
authority'  of  section  10(a)(1)(A)  of  the 
x\ct,  we  may  issue  permits  to  take  gray 
wolves  under  certain  circumstances  to 
livestock  producers  or  permittees  who 
are  legallv  using  public  land  under  valid 
livestock  grazing  allotments.  The 
permits,  which  may  be  valid  for  up  to 
45  davs.  can  allow  the  take  of  a  gray 
wolf  that  is  in  the  act  of  killing, 
wounding,  or  biting  livestock,  livestock 
guard  and  herding  animals,  or  other 
domestic  animals,  provided  that  we  or 
our  designated  agent  have  confirmed 
that  wolves  have  previously  wounded 
or  killed  livestock  and  agency  efforts  to 
resolve  the  problem  have  been 
completed.  We  or  oiur  designated  agent 
will  investigate  and  determine  if  the 
previousiv  wounded  or  killed  livestock 
were  wounded  or  killed  by  wolves. 
There  must  be  evidence  of  livestock 
freshlv  wounded  or  killed  by  wolves. 
The  taking  of  any  wolf  without  such 
evidence  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 

(v)  Take  m  response  to  mid  ungulate 
impacts  If  wolves  are  causing 
unacceptable  impacts  to  wild  ungulate 
populations,  a  State  or  Tribe  may 
capture  and  translocate  w  -Ives  to  other 
areas  within  the  Western  DP.*^  I.i  their 
State  or  Tribal  wolf  managcni!  at  plans, 
the  States  or  Tribes  will  define  such 
unacceptable  impacts,  describe  how 
thev  will  be  measured,  and  identify 
possible  mitigation  measures  Before 
wolves  can  be  captured  and 
translocated,  we  must  approve  these 
plans  and  determine  that  such 
translocations  will  not  inhibit  wolf 
population  growth  toward  recovery 
levels.  In  addition,  if,  after  10  or  more 
breeding  pairs  are  established  in  a  State, 
we  determine  that  wolves  are  causing 
unacceptable  impacts  to  wild  ungulate 
populations,  we  may,  in  cooperation 
with  the  appropriate  State  fish  and  game 
agencies  or  Tribes,  relocate  wolves  to 
other  States  within  the  Western  DPS. 

(vi)  Take  m  defense  of  human  life 
Any  person  may  take  a  gray  wolf  in 
defense  of  the  individual's  life  or  the 
life  of  another  person.  The  taking  of  a 
wolf  without  an  immediate  and  direct 
threat  to  human  life  may  be  referred  to 
the  appropriate  authorities  for 
prosecution 

(vii)  Take  to  protect  human  safety.  We 
or  a  Federal  land  management  agency  or 
a  State  or  Tribal  conservation  agency 
mav  promptlv  remove  any  wolf  that  we 
or  our  designated  agent  determines  to 
present  a  threat  to  human  life  or  safety. 


(viii)  Take  of  problem  wolves.  We  or 
our  designated  agent  may  carry  out 
aversive  conditioning,  nonlethal 
control,  translocation,  permanent 
placement  in  captivity,  or  lethal  control 
of  problem  wolves.  If  nonlethal 
depredation  control  activities  occurring 
on  Federal  lands  or  other  public  lands 
identified  in  State  or  Tribal  wolf 
management  plans  result  in  the  capture, 
prior  to  October  1 .  of  a  female  wolf 
showing  signs  that  she  is  still  raising 
pups  of  the  year  (e.g..  evidence  of 
lactation,  recent  sightings  with  pups), 
whether  or  not  she  is  captured  with  her 
pups,  then  she  and  her  pups  will  be 
released  at  or  near  the  site  of  capture. 
All  problem  wolves  on  private  land, 
including  female  wolves  with  pups, 
may  be  removed  if  continued 
depredation  occurs.  All  chronic 
problem  wolves  (wolves  that  repeatedly 
depredate  on  domestic  animals 
including  female  wolves  with  pups 
regardless  of  whether  on  public  or 
private  lands)  will  be  removed  from  the 
wild  (killed  or  placed  in  captivity).  To 
determine  the  status  of  problem  wolves, 
we  must  have  the  following: 

(A)  Evidence  of  wounded  livestock  or 
remains  of  a  livestock  carcass  that 
clearly  shows  that  the  injur\'  or  death 
was  caused  bv  wolves  (such  evidence  is 
essential  because  wolves  feed  on  carrion 
that  they  find  and  did  not  kill); 

(B)  Reason  to  believe  that  additional 
livestock  losses  would  occur  if  no 
control  action  is  taken; 

(C)  No  evidence  of  attractants  or 
artificial  or  intentional  feeding  of 
wolves;  and 

(D)  Evidence  that,  on  public  lands, 
animal  husbandr>-  practices  previously 
identified  in  existing  approved 
allotment  plans  and  annual  operating 
plans  for  allotments  were  followed. 

(ix)  Incidental  take  We  will  allow 
certain  incidental  take  of  gray  wolves  in 
the  Western  DPS  if  the  take  was 
accidental  and  incidental  to  an 
otherwise  lawful  activity  Take  that  does 
not  conform  with  the  provisions  above 
may  be  referred  to  the  appropriate 
authorities  for  prosecution.  Shooters 
have  the  responsibility  to  identif>'  their 
target  before  shooting.  Shooting  a  wolf 
as  a  result  of  mistaking  it  for  another 
species  is  not  considered  accidental  and 
mav  be  referred  to  the  appropriate 
authorities  for  prosecution, 

(x)  Take  under  permits.  Any  person 
with  a  valid  permit  issued  by  the 
Service  under  50  CFR  17  32  may  take 
wolves  in  the  wild  m  the  Western  DPS, 
pursuant  to  terms  of  the  permit. 

(xi)  Additional  taking  authorizations 
for  agency  employees  When  acting  in 
the  course  of  official  duties,  any 
employee  or  agent  of  the  Service  or 


appropriate  Federal,  State,  or  Tribal 
agency,  who  is  designated  in  wrriting  for 
such  purposes  by  the  Service,  may  take 
a  wolf  if  such  action  is  for: 

(A)  Scientific  purposes; 

(6)  To  avoid  conflict  with  human 
activities; 

(C)  To  improve  wolf  survival  and 
recovery  prospects; 

(D)  To  aid  or  euthanize  sick,  injured, 
or  orphaned  wolves; 

(E)  To  salvage  a  dead  specimen  that 
may  be  used  for  scientific  study; 

(F)  To  aid  in  law  enforcement 
investigations  involving  wolves;  or 

(G)  To  prevent  wolves  with  abnormal 
physical  or  behavioral  characteristics,  as 
determined  by  the  Service,  from  passing 
on  those  traits  to  other  wolves. 

Any  additional  taking  authorizations 
for  agency  employees  identified  in  this 
subparagraph  must  reported  to  us 
wdthin  15  calendar  days. 

(4)  What  types  of  take  of  gray  wolves 
are  not  allowed  in  the  Western  DPS? 

(i)  Any  manner  of  take  not  described 
imder  paragraph  (m)  (3)  of  this  section. 

(ii)  No  person  may  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
wolf  or  wolf  part  from  the  State  of  origin 
taken  in  violation  of  the  regulations  in 
this  paragraph  (m)  or  in  violation  of 
applicable  State  or  Tribal  fish  and 
wildlife  laws  or  regulations  or  the  Act. 

(iii)  In  addition  to  the  offenses 
defined  in  this  paragraph  (m),  we 
consider  any  attempts  to  commit, 
solicitations  of  another  to  commit,  or 
actions  that  cause  to  be  committed  any 
such  offenses  to  be  unlawful. 

(iv)  Use  of  unlawfully  taken  wolves. 
No  person,  except  for  an  autfiorized 
person,  may  possess,  deliver,  carry, 
transport,  or  ship  a  gray  wolf  taken 
unlawrfully  in  the  Western  DPS. 

(5)  How  does  the  gray  wolf  Western 
DPS  affect  use  of  Federal  lands. 
Restrictions  on  ihe  use  of  any  Federal 
lands  within  the  Western  DPS  may  be 
put  in  place  to  prevent  the  direct  take 
of  wolves  at  active  den  sites  between 
April  1  and  Jime  30.  Otherwise,  no 
additional  land-use  restrictions  on 
Federal  lands,  except  for  national  parks 
or  national  wildhfe  refuges,  may  be 
employed  to  reduce  or  prevent  take  of 
wolves  solely  to  benefit  gray  wolf 
recovery  under  the  Act.  This  prohibition 
does  not  preclude  restricting  land  use 
when  necessary  to  reduce  negative 
impacts  of  wolf  restoration  efforts  on 
other  endangered  or  threatened  species. 

(6)  What  are  the  reporting 
requirements  when  a  gray  wolf  is  taken? 
Except  when  otherwise  indicated  in  this 
paragraph  (m),  or  when  a  permit  issued 
xmder  50  CFR  17,32  specifies  otherwise, 
any  taking  must  be  reported  to  us  within 


43494 


Federal  Register / Vol.  65,  No.  135 /Thursday.  July  13.  2000 / Proposed  Rules 


24  hours.  We  will  allow  additional 
reasonable  time  if  access  is  limited. 
Report  wolf  takings  or  opportunistic 
harassment  to  Fish  and  Wildlife  Service. 
Western  Gray  Wolf  Recovery 
Coordinator,  100  N.  Park.  #320,  Helena, 
MT  59601:  406-^49-5225;  facsimile 
406—449-5339,  or  a  Service-designated 
representative  of  another  Federal.  State, 
or  Tribal  agency.  Any  wolf,  or  wolf  part 
taken  legally,  must  be  tiimed  over  to  the 
Service  which  will  determine  the 
disposition  of  any  live  or  dead  wolves. 

(n)  Gray  wolf  (CanJs  lupus) 
Northeastern  Distinct  Population 
Segment  (DPS).  The  gray  wolf 
Northeastern  DPS  occurs  in  New  York, 
Vermont,  New  Hampshire,  and  Maine. 

(1)  What  are  the  definitions  of  terms 
used  in  paragraph  in)? 

(i)  Domestic  animals.  Animals  that 
have  been  tamed  for  use  by  humans, 
including  use  as  pets. 

(ii)  Livestock.  Cattle,  sheep,  horses, 
and  mules  or  as  otherwise  defined  in 
State  and  Tribal  wolf  management  plans 
as  approved  by  the  Service. 

(iii)  Service  (we).  The  Fish  and 
Wildlife  Service  of  the  Department  of 
the  Interior. 

tiv)  Take  (taking).  To  harass,  harm, 
pursue,  hunt,  shoot,  woimd,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct. 

(2)  What  forms  of  take  of  gray  wolf  are 
allowed  m  the  Sortheastem  DPS?  The 
following  activities,  in  certain 
circumstances  as  described  below,  are 
allowed:  take  in  defense  of  human  Ufe, 
take  to  protect  human  safety,  take  under 
permits,  take  for  conservation  purposes. 
ind  incidental  take.  Other  than  as 
expressly  allowed  in  this  rule,  all  the 
prohibitions  of  50  CFR  17.31(a)  apply  to 
gray  wolves  in  this  DPS,  and  all  other 
activities  are  considered  a  violation  of 
section  9  of  the  .\ct.  .\ny  wolf,  or  wolf 
part,  taken  legally  must  be  turned  over 
to  the  Service  .^.ny  taking  of  wolves 
must  be  reported  to  the  Service  as 
outlined  in  paragraph  (n)(6)  of  this 
section 

(i)  Take  m  defense  of  human  life.  Any 
person  may  take  a  gray  wolf  in  defense 
of  the  individual  s  life  or  the  life  of 
another  person  The  taking  of  a  wolf 
without  an  immediate  and  direct  threat 
to  human  life  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 

(ii)  Take  to  protect  human  safety.  We 
or  a  Federal  land  management  agency  or 
a  State  or  Tribal  conservation  agency 
may  promptly  remove  any  wolf  that  we 
or  our  designated  agent  determines  to 
present  a  threat  to  human  life  or  safety. 

(iii)  Take  under  permits  Any  person 
with  a  valid  permit  issued  by  the 
Service  under  50  CFR  section  17.32  may 
take  wolves  in  the  wild  in  the 


Northeastern  DPS,  pursuant  to  terms  of 
the  permit, 
(iv)  Take  for  conservation  purposes. 

(A)  When  acting  in  the  course  of 
official  duties,  any  authorized  Service 
employee  or  agent,  as  described  in 

§  17.31(h),  or  State  conservation  agency 
who  is  designated  by  his/her  agency  for 
such  purposes  under  a  Cooperative 
Agreement  under  section  6  of  the  Act. 
may  take  a  gray  wolf  in  his/her 
respective  State  to  carry  out  scientific 
research  or  conservation  programs, 

(B)  Federally  recognized  Tribes  or 
States  that  have  an  approved  gray  wolf 
conservation  plan  as  described  below  in 
paragraph  (n){3)  of  this  section  may  take 
gray  wolf  in  accordance  with  that  plan. 

(v)  Incidental  Take.  Take  that  is 
incidental  to  an  otherwise  lawful 
activity  included  in  an  approved  State 
or  Tribal  gray  wolf  conservation  plan  in 
accordance  with  (n)(3)  of  this  section  is 
not  unlawful. 

(3)  What  are  the  elements  that  may 
comprise  an  approved  State  or  Tribal 
gray  wolf  conservation  plan?  We  will 
review  these  plans,  make  them  available 
for  public  comment,  and  approve  them 
if  the  plans  promote  the  conservation  of 
the  gray  wolf.  Elements  that  may  be 
included  in  the  conservation  plan  are 
listed  below. 

(i)  A  discussion  of  the  status  of  the 
wolf  in  the  State  or  on  Tribal  lands, 
including  population  estimates,  habitat 
quantity  and  quality,  and  threats  to  its 
existence. 

(ii)  A  discussion  of  existing  or 
planned  conservation  measures  to 
promote  wolf  recovery. 

(iii)  A  discussion  of  the  lawful 
activities  having  the  potential  to 
incidentally  take  wolves. 

(iv)  A  discussion  of  potential  impacts 
to  gray  wolves  from  these  activities  and 
existing  or  planned  provisions  to 
monitor,  minimize,  and  mitigate  those 
effects. 

(v)  Provisions  for  identifying  and 
correcting  any  situations  that  are  likely 
to  be  causing  incidental  take  and 
monitoring  the  effects  of  such  corrective 
actions. 

(vi)  A  discussion  of  measures  that 
may  be  needed  to  reduce  conflicts  with 
domestic  animals  and  significant  effects 
to  wild  ungulate  populations. 

(vii)  Conservation  plans  that  include 
provisions  for  lethal  control  of  wolves 
depredating  on  livestock  or  domestic 
animals  will  not  include  provisions  for 
euthanizing  wolf  pups  less  than  6 
months  of  age. 

(viii)  A  conservation  plan  may 
contain  provisions  for  control  activities 
to  include  capturing,  relocating,  or 
euthanizing  wolves  that  threaten 


ungulate  populations  of  management 
concern  if  the  control  activities: 

(A)  Do  not  begin  until  at  least  5  years 
after  wolf  reintroduction  is  completed; 

(B)  Occur  only  after  the  State  or  Tribal 
natural  resources  agency  has  informed 
the  Service  of  the  need  for  such 
activities  and  the  extent  of  control  that 
will  be  implemented;  and 

(C)  Will  not  reduce  any  wolf  pack  by 
more  than  30  percent  and  more 
frequently  than  every  3  years. 

(ix)  A  conservation  plan  may  contain 
provisions  for  captm-e  and  lethal  control 
of  diseased  wolves  {e.g.,  carriers  of 
rabies  or  canine  parvovirus)  determined 
to  be  a  potential  threat  to  other  wolves, 
domestic  animals,  or  humans. 

(4)  What  are  the  criteria  that  will  be 
used  to  evaluate  the  conserx'ation  plans? 

(i)  Any  incidental  taking  of  gray 
wolves,  as  described  in  the  plan,  occurs 
unintentionally  while  conducting  an 
otherwise  lawful  activity.  The  purpose 
of  the  activity  cannot  be  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  wolves  from  the  wild. 
The  plan  explains  why  alternatives  that 
would  not  result  in  incidental  take  are 
not  being  used. 

(ii)  The  plan  includes  a  strategy  to 
avoid,  minimize,  and  mitigate  any 
proposed  incidental  take.  Compliance 
with  this  standard  involves  a  planning 
strategy  that  emphasizes  avoidance  of 
impacts  to  gray  wolves  and  provides 
measures  to  minimize  potential  impacts 
by  modifying  practices, 

(iii)  The  plan  is  adequately  funded 
and  contains  provisions  to  deal  with 
unforeseen  circumstances  .\  summary 
of  the  funding  that  will  be  available  to 
implement  provisions  of  the  plan, 
including  enforcement  and  monitoring, 
is  provided.  The  plan  outlines  how  it 
will  be  determined  that  a  previously 
unforeseen  problem  has  arisen  and 
should  include  the  specific  steps  that 
will  be  taken  to  correct  that  problem, 
(iv)  Any  incidental  taking  allowed 
pursuant  to  the  plan  does  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  wolves  in  the 
wild.  This  criterion  is  equivalent  to  the 
regulatory  requirement  to  avoid  causing 
"jeopardy"  under  section  7(a)(2)  of  the 
Act  [i.e..  to  avoid  engaging  in  any 
activity  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recoverv  of  the 
gray  wolf)  In  the  case  of  incidental 
trapping  of  wolves,  the  plan  includes  an 
assessment  of  the  potential  for  gray 
wolves  to  be  incidentally  caught  bv 
trappers  targeting  other  species,  the 
likelihood  of  mortality  to  a  wolf  that  is 
trapped  and  released  (including  the 
potential  for  it  to  be  trapped  more  than 
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once),  and  the  resulting  impact  to  the 
wolf  population. 

(v)  We  are  assured  that  the  plan  will 
be  implemented.  The  plan  specifies  how 
the  State  or  Tribal  governments  will 
exercise  the  existing  authorities  to 
adhere  to  the  commitments  made  in  the 
plan.  Terms  and  conditions  for 
implementation  and  monitoring  of  the 
plan  are  included  to  ensure  that  the 
plan's  requirements  and  the 
requirements  of  the  Act  are  met.  Any 
violations  could  be  a  basis  for 
revocation  of  our  approval  of  the  plan. 

(vi)  We  are  assured  that  States  and 
Tribes  have  involved  stakeholders  in 
plan  development  [e.g..  timber 
companies  or  associations,  trappers 
associations,  recreational  interests, 
conservation  organizations). 

(5)  How  will  the  consen'ation  plans  be 
reviewed?  We  will  annuallv  review  the 
conservation  plans  with  the  States  and 
Tribes  to  measure  progress,  identify 
problems,  and  recommend  corrective 
action.  If  we  determine  that  a  plan  is  not 
being  effectively  implemented,  we  will 
present  our  concerns  to  the  State  or 
Tribe  for  joint  determination  of  an 
appropriate  resolution  If  the  State  or 
Tribe  does  not  take  the  agreed-upon 
corrective  action  within  90  days,  we 
mav  partially  or  completely  revoke 
approval  of  the  plan.  We  will  publish 
notice  of  our  decision  to  revoke  our 
approval  and  our  reasons  for  doing  so  in 
the  Federal  Register,  providing  a  30-day 
public  comment  period  prior  to 
revocation.  If  we  decide  to  revoke  our 
approval,  the  take  prohibitions  that  had 
been  removed  through  approval  of  the 
conservation  plan  will  be  reinstated. 
j  I        (6)  What  t}j)es  of  take  of  gray  wolves 
are  not  allowed  m  the  Northeastern 
DPS'' 

(i)  Anv  manner  of  take  not  described 
under  paragraph  (n)(2)  of  this  section. 

(ii)  Export  and  commercial 
transactions  Except  as  may  be 
authorized  by  a  permit  issued  under  50 
CFR  17.32.  no  person  may  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
wolf  or  wolf  part  from  the  State  of  origin 
taken  in  violation  of  the  regulations  in 
this  paragraph  (n)  or  in  violation  of 
applicable  State  or  Tribal  fish  and 
wildlife  laws  or  regulations  or  the  Act. 

(ill)  In  addition  to  the  offenses 
defined  in  this  paragraph  (n),  we 
consider  any  attempts  to  commit, 
solicitations  of  another  to  commit,  or 
actions  that  cause  to  be  committed  any 
such  offenses  to  be  unlawful. 

(iv)  Use  of  unlawfully  taken  wolves. 
No  person,  except  for  an  authorized 
person,  may  possess,  deliver,  cany, 
transport,  or  ship  a  gray  wolf  taken 
unlawfullv  in  the  Northeastern  DPS. 


(7)  What  are  the  reporting 
requirements  when  a  gray  wolf  is  taken? 
Except  when  otherwise  indicated  in  this 
paragraph  (n),  or  when  a  permit  issued 
under  50  CFR  17.32  specifies  othenvise, 
any  taking  must  be  reported  to  us  within 
24  hours.  We  will  allow  additional 
reasonable  time  if  access  is  limited. 
Report  wolf  takings  to  Fish  and  Wildlife 
Service,  Chief,  Endangered  Species,  300 
Westgate  Center  Drive,  Hadley,  MA; 
413-253-8657.  Any  wolf  or  wolf  part 
taken  legally,  must  be  tirnied  over  to  the 
Service  which  will  determine  the 
disposition  of  any  live  or  dead  wolves. 

(0)  Gray  wolf  [Canis  lupus)  in 
Michigan,  Wisconsin,  North  Dakota,  and 
South  Dakota. 

(1)  What  are  the  definitions  of  terms 
used  in  paragraph  (o)? 

(i)  Domestic  animals.  Animals  that 
have  been  tamed  for  use  by  hiunans. 
including  use  as  pets. 

(ii)  Livestock.  Cattle,  sheep,  horses, 
and  mules  or  as  otherwise  defined  in 
State  and  Tribal  wolf  management  plans 
as  approved  by  the  Service. 

(iiij  Service  (we).  The  Fish  and 
Wildlife  Service  of  the  Department  of 
the  Interior. 

(iv)  Take  (taking).  To  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct. 

(2)  What  forms  of  take  of  gray  wolves 
are  allowed  in  Michigan,  Wisconsin, 
North  Dakota,  and  South  Dakota?  The 
following  activities,  in  certain 
circumstances  as  described  below,  are 
allowed:  Take  in  defense  of  human  life; 
take  to  protect  human  safety;  take  to  aid, 
salvage,  or  dispose:  take  for  depredation 
control;  take  under  cooperative 
agreements;  and  take  under  permit. 
Other  than  as  expressly  allowed  in  this 
rule,  all  the  prohibitions  of  50  CFR 
17.31(a)  apply  to  gray  wolves  in  this 
DPS.  and  all  other  activities  are 
considered  a  violation  of  section  9  of  the 
Act.  Any  wolf,  or  wolf  part,  taken 
legallv  must  be  turned  over  to  the 
Ser\-ice.  .Any  taking  of  wolves  must  be 
reported  to  the  Service  as  outlined  in 
paragraph  (o){4)  of  this  section. 

(i)  Take  m  defense  of  human  life.  Any 
person  may  take  a  gray  wolf  in  defense 
of  the  individual's  life  or  the  life  of 
another  person.  The  taking  of  a  wolf 
without  an  immediate  and  direct  threat 
to  human  life  may  be  referred  to  the 
appropriate  authorities  for  prosecution. 

(ii)  Take  to  protect  human  safety.  We 
or  a  Federal  land  management  agency  or 
a  State  or  Tribal  conser\'ation  agency 
may  promptly  remove  any  wolf  that  we 
or  our  designated  agent  determines  to 
present  a  threat  to  human  life  or  safety. 

(iii)  Allowable  take  for  Aiding, 
Salvaging,  or  Disposing  of  Specimens. 


When  acting  in  the  course  of  official 
duties,  any  authorized  employee  or 
agent  of  the  Service;  any  other  Federal 
land  management  agency;  the  Michigan 
Department  of  Natural  Resources;  the 
Wisconsin  Department  of  Nattiral 
Resources;  the  North  Dakota  Game  and 
Fish  Department;  the  South  Dakota 
Game.  Fish  and  Parks  Department;  or  a 
federally  recognized  American  Indian 
Tribe,  who  is  designated  by  his/her 
agency  for  such  purposes,  may  take  a 
gray  wolf  in  Michigan,  Wisconsin, 
North  Dakota,  and  South  Dakota 
without  a  Federal  permit  if  such  action 
is  necessary  to: 

(A)  Aid  a  sick,  injured,  or  orphaned 
specimen; 

(B)  Dispose  of  a  dead  specimen;  or 

(C)  Salvage  a  dead  specimen  that  may 
be  useful  for  scientific  study  or  for 
traditional,  cultural,  or  spiritual 
purposes  by  Indian  Tribes.  Any  taking 
to  aid,  salvage,  or  dispose  of  a  specimen 
must  reported  to  a  Law  Enforcement 
Office  of  the  Service  within  15  calendar 
days.  The  specimen  may  be  retained, 
disposed  of,  or  salvaged  only  in 
accordance  with  directions  from  the 
Service. 

(iv)  Allowable  take  for  Depredation 
Control.  When  acting  in  the  course  of 
official  duties,  any  authorized  employee 
or  agent  of  the  Service;  the  Michigan 
Department  of  Natural  Resources;  the 
Wisconsin  Department  of  Natural 
Resources;  the  North  Dakota  Game  and 
Fish  Department;  the  South  Dakota 
Game,  Fish  and  Parks  Department;  or  a 
federally  recognized  American  Indian 
Tribe,  who  is  designated  by  his/her 
agency  for  such  purposes,  may  take  a 
gray  wolf  or  wolves  within  the  person's 
State  or  Reservation  boundaries,  in 
response  to  depredation  by  a  gray  wolf 
on  lawdully  present  livestock  or 
domestic  animals.  However,  such  taking 
must  be  preceded  by  a  determination  by 
one  of  the  agencies  listed  above  in  this 
subparagraph  that  the  depredation  was 
likely  to  have  been  caused  by  a  gray 
wolf  and  depredation  at  the  site  is  likely 
to  continue  in  the  absence  of  a  taking. 
In  addition,  such  taking  must  be 
performed  in  a  humane  manner  and 
occur  vdthin  1  mile  of  the  place  where 
the  depredation  occurred  if  in  Michigan 
or  Wisconsin  and  within  4  miles  of  the 
place  where  the  depredation  occurred  if 
in  North  Dakota  or  South  Dakota.  Any 
young  of  the  year  taken  by  trapping  on 
or  before  August  1  of  that  year  must  be 
releeised.  Any  take  for  depredation 
control  must  reported  to  a  Law 
Enforcement  Office  of  the  Service 
within  15  calendar  days.  The  specimen 
may  be  retained,  disposed  of,  or 
salvaged  only  in  accordance  with 
directions  from  the  Service. 
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(v)  Take  Under  Section  6  Cooperative 
Agreements.  When  acting  in  the  course 
of  official  duties,  any  authorized 
employee  or  agent  of  the  Michigan 
Department  of  Natural  Resources;  the 
Wisconsin  Department  of  Natiu-al 
Resources;  the  North  Dakota  Game  and 
Fish  Department;  or  the  South  Dakota 
Game,  Fish  and  Parks  Department,  as 
described  in  section  17.31(b),  who  is 
designated  by  his/her  agency  for  such 
purposes  under  a  Cooperative 
Agreement  under  section  6  of  the  Act, 
may  take  a  gray  wolf  in  his/her 
respective  State  to  carry  out  scientific 
research  or  conservation  programs.  Such 
takings  must  be  reported  to  the  Service 
as  specified  in  the  reporting  provisions 
of  the  Cooperative  Agreement. 

(vi)  Take  under  permit.  Any  person 
who  has  a  permit  under  section  50  CFR 
17.32  of  this  subpart  may  carry  out 
activities  as  specified  by  the  permit  with 
regard  to  gray  wolves  in  Michigan, 


North  Dakota,  South  Dakota,  and 
Wisconsin. 

(3)  What  types  of  take  are  not  allowed 
for  gray  wolves  in  Michigan,  Wisconsin, 
North  Dakota,  and  South  Dakota? 

(i)  Any  form  of  taking  not  described 
in  paragraph  (o)(2)  of  this  section  is 
prohibited. 

(ii)  Export  and  commercial 
tmnsactions.  Except  as  may  be 
authorized  by  a  permit  issued  under 
section  17.32  of  this  subpart,  no  person 
may  sell  or  offer  for  sale  in  interstate 
commerce,  import  or  export,  or  in  the 
course  of  a  commercial  activil^r 
transport  or  receive  any  gray  wolves 
from  Michigan,  North  Dakota,  South 
Dakota,  or  Wisconsin. 

(iii)  In  addition  to  the  offenses 
defined  in  this  paragraph  (o),  we 
consider  any  attempts  to  commit, 
solicitations  of  another  to  commit,  or 
actions  that  cause  to  be  committed  any 
such  offenses  to  be  unlawful. 


(iv)  Use  of  unlawfully  taken  wolves. 
No  person,  except  for  an  authorized 
person,  may  possess,  deliver,  carry, 
transport,  or  ship  a  gray  wolf  taken 
unlawfully  in  Michigan,  North  Dakota, 
South  Dakota,  or  Wisconsin. 

(4)  What  are  the  reporting 

requirfnwnts  '  r  i,'r;;\  w 'If  takings? 
Except  wh'Ti  uthfrvvisr  indicated  in  this 
paragraph  i.  i  t  uti'-n  ,i  fjermit  issued 
under  tH  (  I  k  1~  m  ^jiecifies  otherwise, 
anv  tHKiuti  must  bu  reported  to  us  within 
24  tmiir-   Anv  wolf,  or  wolf  part  taken 
legally,  must  }u>  turned  over  to  the 
Service  which  wiii  determine  the 
disposition  of  any  live  or  dead  wolves. 

Dated:  June  9,  2000. 
Stephen  C.  Saunders, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  00-17621  Filed  7-11-00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1230 
[No.  LS-99-141 

Pork  Promotion.  Research  and 
Consumer  Information  Program: 
Procedures  for  the  Conduct  of 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  the 
procedures  for  conducting  a  referendum 
to  determine  if  producers  and  importers 
favor  continuation  of  the  Pork  Checkoff 
Program,  formally  known  as  the  Fork 
Promotion,  Research,  and  Consumer 
Information  Order  (Order).  The  Pork 
Checkoff  Program  was  implemented 
September  5,  1986,  as  authorized  by  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985 
(Act).  The  Secretary  of  Agricultiu-e 
(Secretary)  will  conduct  a  referendum 
among  persons  who  have  been 
producers  and  importers  during  the 
period  August  18,  1999,  throu^  August 
17,  2000,  to  determine  whether 
producers  and  importers  favor  the 
continuation  of  the  Pork  Checkoff 
Program.  Producers  and  importers  can 
vote  from  August  18,  2000,  through 
September  21.  2000.  The  Pork  Checkoff 
Program  would  be  terminated  if  a 
majority  of  producers  and  importers 
voting  in  the  referendum  favor 
termination. 

EFf  ECTivE  DATE:  This  final  rule  is 
effective  July  14,  2000. 

Referendum  Dates:  Producers  can 
vote  in-person  in  the  referendum  on 
September  19,  20,  21,  2000,  at  the 
county  Farm  Service  Agency  (FSA) 
offices.  Absentee  ballots  for  producers 
will  be  available  from  county  FSA 
offices  from  August  18,  2000,  through 
September  18,  2000.  Importers  can 
obtain  ballots  from  the  FSA 
headquarters  office  in  Washington,  DC, 
from  August  18,  2000,  through 
September  21,  2000,  at  the  address 
hsted  in  this  rule.  The  representative 
period  to  establish  voter  eligibility  will 
be  the  period  from  August  18,  1999, 
through  August  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rdlpii  L.  Tdpp.  Chief;  Marketing 
Pruerarns  Branch,  Room  2627-S; 
Livestock  and  Seed  Program, 
Agricultural  Marketing  Service  (AMS), 
USDA;  Stop  0251;  1400  Independence 
Avenue,  SW.;  Washington,  DC  20250- 
0251;  telephone  number  202/720-1115, 


fax  202/720-1125,  or  by  e-mail 
Ralph.Tapp@usda.gov. 

Producers  can  determine  the  location 
of  coimty  FSA  offices  by  contacting  (1) 
The  nearest  county  FSA  office;  (2)  the 
State  FSA  office;  or  (3)  through  an 
online  search  of  the  FSA  website  at 
www.fsa.  usda.gov/pas/search.htm. 
From  the  options  available  on  this 
webpage  select  "FSA  Field  Office 
Search,"  select  "St  Abbrv,"  and  enter 
the  county  name  in  the  "Cnty  code" 
block.  Some  coxmty  FSA  offices  service 
multiple  comities. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  being  camed  out  in  accordance 
vnth  the  Act  (7  U.S.C.  4801-4819). 

Question  and  .\nswer  Overview 

When  Will  the  Referendum  Be  Held? 

Producers  can  vote  in-person  in  the 
referendiun  on  3-consecutive  days  on 
September  19,  20.  21.  2000.  Producers 
voting  by  absentee  ballot  may  obtain 
ballot  packages  from  August  18,  2000, 
through  September  18,  2000.  Importers 
may  obtain  mail  ballot  packages  from 
August  18.  2000,  through  September  21, 
2000. 

Who  Is  Eligible  To  Vote  in  the 
Referendum? 

People  and  businesses  who  owned 
and  sold  hogs  or  pigs  or  imported  hogs, 
pigs,  pork,  or  pork  products  during  the 
representative  period  from  August  18. 
1999,  through  August  17.  2000,  are 
eligible  to  vote.  This  means  that  there 
are  three  types  of  eligible  voters:  (1) 
Persons  who  own  and  sell  hogs  or  pigs 
in  the  United  States  in  their  own  name; 
(2)  persons  who  import  hogs,  pigs,  pork, 
or  pork  products  into  the  United  States 
in  their  own  name;  and  (3)  persons  who 
are  designated  to  cast  the  single  vote  for 
a  business  entity  that  owns  and  sells,  or 
imports  hogs,  pigs,  pork,  or  pork 
products  into  the  United  States.  Persons 
ineligible  to  vote  include  persons  who 
do  not  pay  the  pork  checkoff  such  as 
contract  growers  unless  they  have 
owned  and  sold  hogs  or  pigs  in  their 
own  name  at  some  time  during  the 
representative  period  of  August  18. 
1999.  to  August  17,  2000,  as  well  as 
persons  who  left  hog  farming  prior  to 
the  begirming  date  of  the  representative 
period  of  August  18.  1999. 

Where  Do  I  Vote  if  I'm  a  U.S.  Producer? 

In-person  voting  will  take  place  at  the 
Department  of  Agriculture's 
(Department)  FSA  county  offices.  If  you 
currently  participate  in  FSA  programs, 
you  should  vote  at  the  FSA  county 
office  where  you  normally  do  business. 
If  you  do  not  participate  in  FSA 
programs,  go  to  the  FSA  office  in  the 


coimty  where  you  raise  hogs  or  pigs  (or 
if  you  raise  hogs  or  pigs  in  more  than 
one  county,  the  county  FSA  office 
where  most  of  your  business  is 
conducted).  All  coimty  FSA  office 
locations  can  be  found  on  the  FSA 
website  at  www.fsa.usda.gov/pas/ 
search.htm. 

Can  I  Vote  by  Absentee  Ballot? 

Yes.  We  recognize  that  producers  are 
very  busy  so  absentee  voting  will  be 
allowed  from  August  18,  2000,  through 
September  21,  2000,  in  addition  to  the 
September  19-21.  2000.  3-dav  in-person 
voting  period  Eligible  voters  may 
request  an  absentee  ballot  from  the 
appropriate  county  FSA  office. 
Producers  can  begin  requesting  absentee 
ballots  on  August  1.  2000  However, 
absentee  ballots  will  not  be  available  for 
distribution  to  producers  until  August 
18.  2000.  Producers  can  request  an 
absentee  ballot  in-person.  bv  telephone, 
by  facsimile,  or  by  mail  beginning 
August  1.  2000.  To  count,  absentee 
ballots  must  be  delivered  to  the  county 
office  no  later  than  September  21.  2000. 
or  be  postmarked  bv  September  21, 
2000,  and  be  received  by  the  county 
FSA  office  no  later  than  September  28, 
2000. 

Where  do  I  Vote  if  I'm  an  Importer? 

Voting  will  take  place  by  mail.  Voting 
by  mail  will  be  all.nved  for  the  same  35- 
day  period  of  producer  votmg. 
Importers  can  request  a  ballot  beginning 
August  1.  2000.  from  the  FSA 
headquarters  offit:e  m  Washington,  DC, 
at  the  address  listed  in  this  final  rule. 
However,  mail  ballots  will  not  be 
available  for  distribution  to  importers 
until  August  18,  2000, 

How  Will  the  Department  Make  Certain 
That  Only  Eligible  Persons  Vote  in  the 
Referendum? 

FSA  county  offices  will  publiclv 
display  a  list  of  all  people  who  have 
voted  at  that  office,  by  absentee  ballot  as 
well  as  in-person.  This  will  allow 
scrutiny  by  everyone  If  a  person 
believes  that  an  ineligible  person  has 
voted,  he  or  she  can  challenge  that 
person's  ballot.  When  a  person's  vote 
has  been  challenged,  the  challenged 
voter  will  be  required  to  submit 
documentation  to  the  county  FSA  office 
to  prove  eligibility  The  Department  will 
require  importers  to  submit  proof  that 
they  paid  the  pork  assessment  when 
they  request  ballots. 

One  commenter  suggested  several 
minor  clarif\ing  changes  in  the  answers 
to  three  of  the  eight  questions  published 
with  the  proposed  rule.  We  agree  that 
these  changes  clarify  the  answers  and 
have  made  the  suggested  changes.  The 
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comments  and  responses  are  discussed 
in  the  section  on  comments. 

Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12998  and 
the  Regulatory  Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  bv  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12998.  Civil 
Justice  Reform.  H  is  not  intended  to 
have  a  retroactive  effect.  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  regulation 
of  such  activity  (other  than  a  regulation 
or  requirement  relating  to  a  matter  of 
public  health  or  the  provision  of  State 
or  local  funds  for  such  activity)  that  is 
in  addition  to  or  different  from  the  Act 
may  not  be  imposed  by  a  State. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretarv  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from 
certain  provisions  or  obligations  of  the 
Order.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter  the  Secretary  will 
issue  a  decision  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  petitioner  resides  or  carries  on 
business  has  jurisdiction  to  review  a 
ruling  on  the  petition,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision.  The 
petitioner  must  exhaust  his  or  her 
administrative  remedies  before  he  or  she 
can  initiate  any  such  proceedings  in  the 
district  court. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  United 
States  Code  (U.S.C.)  601  ef  seq).  the 
Administrator  of  AMS  has  considered 
the  economic  impact  of  this  final  actaon 
on  small  entities. 

According  to  the  December  29,  1999. 
issue  of  the  "Hogs  and  Pigs"  report 
published  by  the  National  Agricultural 
Statistics  Service  (NASS),  the  number  of 
farms  with  hogs  or  pigs  was  98.460. 
According  to  the  U.S  Customs  Service, 
in  1999  there  were  524  importers  of 
hogs,  pigs,  pork,  or  pork  products  in  the 
United  States  The  majority  of  the 
98,460  hog  producers  and  524  importers 
subject  to  the  Order  should  be  classified 


as  small  entities  under  the  criteria 
established  by  the  Small  Business 
Administration. 

This  rule  is  being  carried  out  in 
accordance  with  the  Act  and  establishes 
procedures  for  the  conduct  of  a 
referendum  to  determine  whether 
producers  and  importers  favor 
continuation  of  the  Pork  Checkoff 
Program.  Such  procedures  will  permit 
all  eligible  producers  who  have  been 
engaged  in  the  production  and  sale  of 
hogs  or  pigs  and  importers  who  have 
been  engaged  in  the  importation  of  hogs, 
pigs,  pork,  or  pork  products  to  vote  in 
the  referendum.  Participation  in  the 
referendum  is  voluntary.  Producers  may 
cast  their  votes  either  by  absentee  ballot 
or  in-person  at  county  FSA  offices. 
Importers  may  cast  their  ballots  by  mail 
at  the  FSA  headquarters  office  in 
Washington,  DC. 

The  information  collection 
requirements,  as  discussed  below,  will 
be  minimal.  Casting  votes  by  mail  or  in- 
person  will  not  impose  a  significant 
economic  burden  on  participants. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperworlc  Reduction  Act 

In  accordance  with  the  OMB 
regulation  5  CFR  part  1320  that 
implements  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35), 
OMB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule. 

Title:  Pork  Promotion,  Research,  and 
Consumer  Information  Program: 
Procedures  for  the  Conduct  of 
Referendum. 

OMB  Number:  0581-0194. 

Expiration  Date  of  Approval:  06/30/ 
2003. 

Type  of  Request:  Revision  of  an 
approved  information  collection. 

Abstract:  The  purpose  of  this  final 
rule  is  to  determine  whether  pork 
producers  and  importers  favor 
continuation  of  the  Pork  Checkoff 
Program.  The  question  on  the  ballot  will 
be:  "Do  you  favor  continuing  the  Pork 
Checkoff  program?  Yes  or  No,"  For 
producers,  provisions  are  made  for  in- 
person  voting,  absentee  voting,  and  the 
challenge  of  voters.  For  importers, 
provision  is  made  for  voting  by  mail 
only.  Importers  will  submit  a  copy  of 
the  U.S.  Customs  Service  Form  7501  (as 
proof  of  eligibility)  along  with  their 
request  for  a  mail  ballot. 

.•\MS  estimates  that  the  cost  per 
person  to  comply  with  the  reporting 
provision  of  this  rule  is  $20  per  hour  for 
a  total  cost  of  $222,400.  This  is  based  on 


an  estimated  50,000  voters  participating 
in  the  referendiun. 

In  this  final  rule,  information 
collection  requirements  include  a  one- 
time submission  of  the  required 
information  on  the  following  forms  that 
are  included  in  an  Appendix  at  the  end 
of  this  action. 

(a)  Producers  voting  in-person  will: 

(1)  Print  their  name  and  address  on 
the  In-Person  Voter  Registration  List 
(Form  LS-75). 

(2)  Complete  a  Pork  Producer  In- 
Person  Voting  form  (Form  LS-72). 

(3)  Insert  the  ballot  into  the  "Pork 
Ballot"  envelope  (Form  LS-72-1). 

(4)  Complete  the  In-Person 
Registration  and  Certification  form 
(printed  on  the  "Pork  Referendimi" 
envelope)  (Form  LS-72-2),  and  insert 
the  sealed  "Pork  Ballot"  envelope  (Form 
LS-72-1),  containing  the  ballot,  into  the 
"Pork  Referendum"  envelope  (Form  LS- 
72-2). 

(b)  Producers  voting  absentee  will: 

(1)  Complete,  a  combined  registration 
and  absentee  ballot  form  (Form  LS-73). 

(2)  Insert  the  ballot  portion  into  a 
"Pork  Ballot"  envelope  (Form  LS-72-1). 

(3)  Put  the  sealed  "Pork  Ballot"  (Form 
LS-72-1)  envelope  and  the  completed 
registration  form  in  the  "Pork 
Referendiun"  envelope  (Form  LS-73-1). 

(c)  Importers  voting  in  the  referendiun 
will  have  their  names  placed  on  an 
Importer  Ballot  Request  List  (Form  LS- 
77)  by  FSA  employees.  Importers  will 
vote  using  a  mail  ballot  package 
consisting  of  a  combined  ballot  and 
registration  and  certification  form  (Form 
LS-76),  a  "Pork  Ballot"  envelope  (Form 
LS-72-1),  and  a  "Pork  Referendum" 
envelope  (Form  LS-73-1).  They  will 
complete  the  ballot  and  registration  and 
certification  form  and  place  the  ballot 
portion  into  the  "Pork  Ballot"  envelope 
(Form  LS-72-1),  and  place  the  sealed 
"Pork  Ballot"  envelope  (Form  LS-72-1) 
into  the  "Pork  Referendiun"  envelope 
(Form  LS-73-1)  along  with  the 
completed  registration  form. 

(d)  This  final  rule  requires  each 
producer  of  hogs  or  pigs,  who  votes  in- 
person  to  print  on  the  In-Person  Voter 
Registration  List  (Form  LS-75)  his  or 
her  name  and  address  and.  if  applicable, 
the  name  and  address  of  the  corporation 
or  other  business  entity  he  or  she 
represents.  Employees  in  each  county 
FSA  office  wrill  fill  out  the  Absentee 
Voter  Request  List  (Form  LS-74). 

1 .  Pork  Producer  In-Person  Voting:  Form 
LS-72,  Pork  Ballot  envelope:  Form  LS- 
72-1.  and  In-Person  Registration  and 
Certification  envelope;  Form  LS-72-2 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
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information  is  estimated  to  average  .10 
hour  per  response. 

Respondents:  Only  producers  voting 
in-person  in  the  referendum  will  use 
these  forms. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,500  hours. 

Total  Cost:  $50,000. 

2.  Pork  Producer  Absentee  Voting:  Form 
LS-73,  Pork  Ballot  envelope:  Form  LS- 
72-1 ,  and  Pork  Referendiun  envelope: 
Form  LS-73-1 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .10 
hovu  per  response. 

Respondents:  Only  producers 
requesting  an  absentee  ballot  to  vote  in 
the  referendum  will  use  these  forms. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,500  hours. 

Total  Cost:  $50,000. 

3.  In-Person  Voter  Registration  List: 
Form  LS-75 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .03 
hour  per  response. 

Respondents:  Only  producers  voting 
in-person  in  the  referendum  will  use 
this  form. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Estimated  Total  Annual  Burden  on 
Respondents:  750  hours. 

Total  Cost:  $15,000. 

4.  Absentee  Voter  Request  List:  Form 
LS-74 

Estimate  of  Burden:  Employees  in 
each  county  FSA  office  will  fill  out  one 
or  more  of  the  Absentee  Voter  Request 
Lists  (Form  LS-74).  Because  only 
county  FSA  employees  will  complete 
the  Absentee  Voter  Request  List,  the 
estimated  average  reporting  burden 
would  not  apply  to  producers  voting 
absentee  in  the  referendum. 

5.  Challenge  of  Voters 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .08 
hour  per  response. 

Respondents:  Only  persons  wishing  to 
challenge  a  vote  of  another  producer 
will  be  required  to  provide  such 


challenge  in  writing  to  the  coimty  FSA 
office. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  320  hours. 

Total  Cost:  $6,400. 

6.  Proof  of  Eligibility 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Producers  responding  to 
a  challenge  of  their  eligibility  to  vote 
will  be  required  to  submit  to  the  county 
FSA  office  records  such  as  sales 
documents,  tax  records,  or  other  similar 
documents  to  prove  that  the  person 
owned  and  sold  hogs  or  pigs  during  the 
representative  period. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,000  hours. 

Total  Cost:  $80,000. 

7.  Appealing  a  Challenge  of  Eligibility 

Estimate  of  Burden:  The  public 
reporting  biuden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Producers  appealing  a 
determination  of  their  ineligibility  to 
vote  in  the  referendum  will  be  required 
to  submit  to  the  county  FSA  office 
records  such  £is  sales  documents,  tax 
records,  or  other  similar  documents  to 
prove  that  the  person  owned  and  sold 
hogs  or  pigs  during  the  representative 
period. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

TotaiCosf.  $10,000. 

8.  Pork  Importer  Mail  Voting:  Form  LS- 
76,  Pork  Ballot  Envelope:  Form  LS-72- 

1 ,  and  Pork  Referendiun  Envelope:  Form 
LS-73-1 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .10 
hour  per  response. 

Respondents:  Importers  can  only  vote 
by  mail  ballot  in  the  referendum  and 
will  use  these  forms. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  50  hours. 


Total  Cost:  $1,000. 

9.  Submission  of  U.S.  Customs  Service 
Form  7501  as  Proof  of  Importer 
Eligibility 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Importers  voting  in  the 
referendum  will  submit  a  copy  of  U.S. 
Customs  Service  Form  7501  with  their 
request  for  a  mail  ballot. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Totay  Cost;  $10,000. 

10.  Importer  Ballot  Request  List:  Form 
LS-77 

Estimate  of  Burden:  Employees  in  the 

Washington.  DC.  FSA  headquarters 
office  will  print  the  name  and  address 
of  the  importer  requesting  the  ballot  on 
the  Importer  Ballot  Request  List  (Form 
LS-77).  Because  only  headquarters  FSA 
employee.s  will  complete  the  importer 
Ballot  Request  List,  the  estimated 
average  reporting  burden  would  not 
apply  to  importers  voting  in  the 
referendum 

In  the  proposed  rule  published  April 
18.  2000,  comments  were  invited  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  would  have  practical 
utility:  (2)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

One  commenter  recommended  several 
changes  to  the  Paperwork  Reduction  Act 
section  of  the  proposed  rule.  They  are 
organized  below  by  the  applicable 
sertitm 

Abstract 

The  commenter  suggested  that  the 
Department  require  producers  to 
provide  documentation  as  evidence  of 
their  status  as  a  producer  to  be  eligible 
to  vote  the  same  as  it  requires  for 
importers  to  obtain  a  ballot.  The 
commenter  believed  that  requiring 
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producer  documentation  when 

requesting  a  ballot  would  reduce  the 
costs  of  challenges.  Importers  must 
submit  a  U.S.  Custom  Form  7501  with 
their  request  for  a  mail  ballot.  The 
Department  is  requiring  importers  to 
submit  this  form  because  unlike 
producers  who  vote  in  the  countv  FSA 
offices,  and  may  be  known  by  the  FSA 
county  employees  and  by  other 
producers  in  the  county,  importers  are 
not  typically  known  by  these  persons. 
For  this  reason.  FSA  is  requiring  that 
importers  vote  in  one  location,  the  FSA 
headquarters  office  in  Washington.  DC. 
The  submission  of  Form  7501  up-front 
will  eliminate  the  challenge  process. 

The  Department  believes  that 
requiring  producers  to  present 
documentation  that  they  have  sold  hogs 
or  pigs  during  the  representative  period, 
to  prove  their  eligibility  prior  to 
obtaining  a  ballot,  would  increase  the 
paperwork  burden  on  the  public. 
Assuming  that  it  takes  a  producer  the 
same  amount  of  time  to  acquire  and 
present  documentation  at  the  time  of 
voting  as  it  does  to  present  the  same 
proof  in  responding  to  a  challenge,  the 
public  paperwork  burden  would  be 
50.000  hours  if  required  of  all  producers 
at  a  cost  of  $1,000,000.  By  contrast,  if 
4.000  producers'  ballots  are  challenged, 
the  public  paperwork  burden  would  be 
4.000  hours  at  a  cost  of  $80,000. 

Section  5  Challenge  of  Voters 

The  same  commenter  recommended 
that  under  section  5.  Challenge  of 
Voters,  the  wording  under  Respondents 
should  be  corrected  to  be  consistent 
with  the  rule  section  by  replacing  the 
word  "producers"  with  the  word 
"persons."  The  Department  agrees.  Any 
person  can  challenge  the  ballot  of 
another  person.  Accordingly  "persons" 
is  substituted  for  "producers"  making 
that  statement  consistent  with  the 
regulatory  text. 

Section  6  Proof  of  Eligibility 

The  same  commenter  suggested  that 
the  number  of  producers  having  to 
respond  to  challenges  listed  as 
Estimated  Number  of  Respondents 
under  section  6.  Proof  of  Eligibility, 
would  be  approximately  8.000  as 
opposed  to  the  proposed  2.000.  The 
commenter  based  his  estimate  on  his 
interpretation  of  the  results  of  AMS' 
evaluation  of  petitions  submitted  by  the 
Campaign  for  Family  Farms  (CFF] 
requesting  that  the  Secretary-  conduct  a 
referendum  of  the  Pork  Checkoff 
Program.  The  Department  based  the 
proposed  number  of  challenged  ballots 
of  2.000  on  the  percentage  of  challenged 
ballots  in  previous  referenda  that  was 
1.5  to  2  percent  of  the  number  of  voters 


and  doubled  that  figure  to  reflect 
approximately  4  percent.  Upon  further 
review,  the  Department  agrees  that  the 
number  of  challenged  ballots  is  likely  to 
be  greater  than  the  original  estimated 
niunber  of  2,000,  but  is  not  persuaded 
it  will  be  as  high  as  8.000. 

The  Department  has  reconsidered  the 
Estimated  Number  of  Responses  per 
Respondent  and  has  increased  the 
number  from  an  average  of  1  to  an 
average  of  2  in  section  5,  Challenge  of 
Voters  Therefore,  the  Department  has 
changed  the  Estimated  Number  of 
Respondents  from  2,000  to  4.000  in 
section  6,  Proof  of  Eligibility  The 
Department  has  also  reconsidered  the 
Estimated  .Number  of  Respondents  in 
section  7.  Appealing  a  Challenge  of 
Eligibility,  and  reduced  the  number 
from  2,000  in  the  proposed  rule  to  500. 
In  the  proposed  rule  the  Department 
estimated  that  2,000  producers  whose 
votes  would  be  challenged  would 
appeal.  However,  upon  review,  the 
Department  now  estimates  that  all  2.000 
producers  challenged  would  not  have 
been  found  to  be  ineligible.  Recognizing 
this  fact,  the  Department  now  believes 
that  a  smaller  number  of  persons  will  be 
declared  ineligible  to  vote  and  thus 
appeal  The  Department  has  estimated 
the  number  of  respondents  to  be  500. 

The  same  commenter  also  suggested 
that  the  estimate  of  25.000  voters  may 
be  too  low  The  Department  estimated 
that  50,000  producers  and  importers 
would  vote  in  the  pork  referendum  and 
further  estimated  that  25,000  would 
vote  in-person  and  25,000  would  vote 
absentee  or  by  mail  ballot.  The 
Department  agrees  with  the  commenter 
that  more  than  25.000  voters  should  be 
expected  in  the  referendum  and  thus 
continues  to  estimate  that  there  will  be 
approximately  50,000  voters. 
Accordingly,  no  change  is  made  based 
upon  this  comment. 

Background 

The  Act  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  pork  industr\''s  position 
in  the  marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  pork  and  pork  products. 
The  program  is  financed  by  a  pork 
checkoff  assessment  of  0,45  percent  of 
the  market  value  of  domestic  and 
imported  hogs  and  pigs  and  an 
equivalent  amount  on  imported  pork 
and  pork  products.  Pursuant  to  the  Act, 
an  Order  was  made  effective  on 
September  5.  1986,  and  the  collection  of 
assessments  began  on  November  1, 
1986. 

The  Act  provides  that  at  the  request 
of  a  number  of  persons  equal  to  at  least 


15  percent  of  persons  who  have  been 
producers  and  importers  during  a 
representative  period  as  determined  by 
the  Secretary,  the  Secretary  shall 
conduct  a  referendum  to  determine 
whether  the  producers  and  importers 
favor  the  continuation  of  the  Pork 
Checkoff  Program.  Based  on  statistical 
data  reported  by  NASS  in  the  December 
29,  1998,  issue  of  the  "Hogs  and  Pigs" 
report  and  information  from  the  1997 
Census,  there  were  98,892  producers 
who  sold  hogs  or  pigs  in  1998. 
According  to  data  submitted  by  U.S. 
Customs  Service,  in  1998,  there  were 
1,017  importers  of  hogs,  pigs,  pork,  or 
pork  products.  The  total  number  of 
producers  and  importers  who  would  be 
eligible  to  sign  a  petition  was  99,909. 
Fifteen  percent  of  99,909  equals  14,986. 
Therefore,  AMS  determined  that  a 
petition  containing  14,986  valid 
signatures  was  sufficient  to  request  a 
referendum. 

On  May  24,  1999,  a  petition 
containing  19,043  names  was  submitted 
to  AMS.  AMS  conducted  a  signature 
validation  process  to  ensiu^  that  the 
petitioners  were  pork  producers  or 
importers  dvuing  the  representative 
period,  January  1,  1997,  to  June  1,  1999, 
and  signed  the  petition.  However,  the 
Department  concluded  that  the 
validation  process  was  vulnerable  to 
criticism  in  a  number  of  respects  and 
that  the  Department  caxmot  be  certain  of 
the  exact  number  of  valid  signatiires. 
Because  many  thousands  of  valid 
signatures  were  received,  however,  the 
Secretary  determined  that  a  referendum 
would  be  held  at  the  Department's 
expense  in  the  interest  of  fairness.  Pork 
producers  and  importers  have  not  voted 
on  the  continuation  of  the  Pork  Checkoff 
Program  since  the  initial  referendum  in 
1988. 

The  piupose  of  the  final  rule  is  to 
determine  whether  pork  producers  and 
importers  favor  continuation  of  the 
Order.  Therefore,  the  question  on  the 
ballot  will  be:  "Do  you  favor  continuing 
the  Pork  Checkoff  program?  Yes  or  No." 
Support  of  the  program  by  a  majority  of 
persons  who  pay  assessments  is 
essential  to  both  the  establishment  and 
the  continuation  of  this  program. 
Assessment  collection  under  the  Order 
would  be  terminated  not  later  than  30 
days  after  the  date  it  is  determined  that 
termination  of  the  Order  is  favored  by 
a  majority  of  the  producers  and 
importers  voting  in  the  referendiun.  The 
Order  would  be  terminated  in  an 
orderly  manner,  as  soon  as  practical, 
after  the  date  of  such  determination. 
The  proceedings  after  termination  are 
set  forth  in  §  1230.85  of  the  Order. 

The  final  rule  sets  forth  procedures  to 
be  followed  in  conducting  the 
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referendum,  including  definitions, 
representative  period,  supervision  of  the 
referendum,  mail  ballots,  challenge  of 
voters  and  appeals,  in-person  voting 
procedures,  absentee  voting  procedures, 
importer  voting  procedures,  reporting 
referendum  results,  and  disposition  of 
the  ballots  and  records.  FSA  will  assist 
in  the  conduct  of  the  referendum  by  (1) 
Providing  the  polling  places;  (2) 
counting  ballots;  (3)  determining  the 
eligibility  of  challenged  voters;  and  (4) 
reporting  referendum  results. 

The  proposed  rule  was  pubUshed  (65 
FR  20861,  April  18,  2000)  with  a  request 
for  comments  to  be  submitted  by  May 
18,  2000.  The  Department  received 
1 ,005  comments  in  a  timely  manner,  hi 
addition,  73  late  comments  were 
received.  These  comments  generally 
reflected  the  substance  of  comments 
timely  received.  The  bulk  of  the 
comments  were  submitted  by  individual 
hog  producers.  About  40  comments 
were  received  from  organizations  or 
associations  representing  hog  producers, 
pork  importers,  and  fanners.  The 
comments  have  been  posted  on  AMS' 
website  at  (http://www.ams.usda.gov/ 
Isg/mpb/pork/pkrefrule.htm). 

The  changes  suggested  by 
conmienters  are  discussed  below,  along 
with  the  changes  made  by  the 
Department  upon  further  review  of  the 
proposed  procedures  for  the  conduct  of 
the  referendum.  Also,  the  Department 
has  made  other  minor  changes  for  the 
purpose  of  clarity  and  accuracy.  For  the 
readers'  convenience  the  discussion  of 
comments  is  organized  by  the  topic 
headings  of  the  proposed  rule. 

Background 

One  Lommenter  pointed  out  that  an 
assessment  of  0.45  percent  of  the  market 
value  not  only  applies  to  domestic  hogs 
and  pigs  but  also  to  imported  market 
hogs  and  pigs.  The  proposed  Order 
stated  that  an  equivalent  amoimt 
applied  to  imported  market  hogs  and 
pigs.  The  commenter  is  correct.  The 
0  45  percent  of  market  value  applies  to 
domestic  and  imported  pigs  and  hogs. 
.\n  assessment  equivalent  to  0.45 
percent  of  market  value  applies  only  to 
imported  pork  and  pork  products.  The 
commenters  recommended  change  has 
been  incorporated  in  the  fiinal  rule. 

One  commenter  stated  that  the  last 
statements  in  paragraph  three 
concerning  the  Department's 
determination  to  hold  a  referendimi  are 
biased  or  "positioned"  comments  and 
should  be  deleted  since  the  Department 
should  maintain  a  neutral  role.  The 
Department  does  not  agree.  The 
statements  are  factual  and  are  an 
integral  part  of  the  background 
information  that  explains  why  the 


referendum  is  being  held.  This 
reconunendation  is  not  adopted. 

One  commenter  pointed  out  that  the 
Order  has  information  concerning  the 
proceedings  after  termination, 
suggesting  that  it  should  be  referenced 
and  included  for  producer  knowledge  in 
the  final  rule.  The  Department  agrees.  A 
reference  to  §  1230.85  in  the  Order 
concerning  these  proceedings  has  been 
included  in  the  Background  Section. 

Definitions 


Farm  Service  Agency 


Section  1230.608 
State  Committee 

AMS  and  FSA  reviewed  the 
procedures  for  determining  an  appeal  in 
§  1230.631(g)  after  the  proposed  rule 
was  published.  They  agreed  the  appeals 
of  the  FSA  County  Committee's 
determination  would  be  faxed  to  the 
Administrator  of  AMS  for  a  final 
determination  of  voter  eligibility  rather 
than  be  sent  to  the  FSA  State 
Committee.  For  the  purpose  of  this  final 
rule,  the  FSA  State  Committee  is  not 
involved  in  the  procedures  for  the 
conduct  of  the  referenduim. 
Consequently,  the  definition  of  FSA 
State  Committee  at  §  1230.608  has  been 
deleted  and  each  following  section  has 
been  renumbered. 

Section  1230.615    Producer 

Some  commenters  suggested  that  the 
definition  of  producer  should  be 
clarified  by  inserting  "2  or  more"  after 
"animals"  and  suggested  "and  markets" 
be  inserted  after  "produces."  The 
Department  finds  that  the  suggestion 
that  the  production  of  two  or  more  hogs 
is  needed  to  qualify  as  a  producer  is  not 
consistent  with  the  language  and  intent 
of  the  Act  and  Order.  The  definition  of 
producer  in  the  proposed  rule  is 
consistent  with  the  definition  of  a 
producer  in  the  Act.  The  Act  specifies 
no  minimum  number  of  hogs  a  person 
must  own  to  be  eligible  to  vote  in  the 
referendimi.  A  person  who  produces 
one  hog  or  pig  in  the  United  States  for 
sale  in  commerce  must  pay  the  checkoff 
just  as  a  person  who  produces  more 
than  one.  Accordingly,  this  suggestion  is 
not  adopted.  The  commenters 
suggestion  to  include  'and  markets"  in 
the  definition  of  producer  is  also  not 
adopted.  The  Department  has 
determined  that  this  addition  is  not 
needed  as  the  language  of  the  definition 
fi'om  the  Act  "produces  for  sale  in 
commerce"  includes  porcine  animals 
that  are  meU'keted. 

Section  1230.617    Referendum 

One  commenter  suggested  that  the 
phrase"*   *   *  continuation  of  the 
Order."  should  be  replaced  with 


"ending  the  mandatory  pork  checkoff 
assessment  program." 

The  Secretary  in  announcing  that  a 
referendum  would  be  held  stated 
"*   *   *  it  is  appropriate  and  necessary 
to  determine  whether  a  majority  of  pork 
producers  do  in  fact  continue  to  support 
the  checkoff."  The  Department  has 
determined  that  the  language  in  the 
proposed  rule  with  some  modification  is 
appropriate  and  reflects  the  intent  of 
this  referendum.  Accordingly,  this 
suggestion  is  not  adopted. 


Section  1230.618 
Period 


Representative 


Numerous  commenters  supported  the 
proposed  representative  period  of  12- 
consecutive  months  prior  to  the 
referendum,  which  is  the  timeframe 
during  which  producers  must  have 
owned  and  sold  hogs  or  pigs  to  be 
eligible  to  vote  in  the  referendum. 
However,  many  commenters 
recommended  changes  in  the  length 
(both  longer  and  shorter)  of  the 
representative  peri(jd.  Many 
commenters  recommended  lengthening 
the  period  by  a  varying  number  of  years, 
including  2  years.  3  years,  4  years,  and 
even  to  a  much  longer  timeframe  such 
as  12  years  or  since  the  beginning  of  the 
Pork  Checkoff  Program.  These 
commenters  contended  that  an  extended 
period  is  necessary-  for  a  variety  of 
reasons.  The  reasons  given  most  often 
were  to  enable  all  producers  who  signed 
the  CFF  petition  requesting  a 
referendum  on  the  Pork  Checkoff 
Program  to  participate  in  the 
referendum;  to  permit  producers  who 
may  have  temporarily  left  the  business 
due  to  the  e.xtremelv  low  hog  prices 
experienced  in  1998  and  1999  to 
participate  in  the  referendum;  and  to 
allow  all  producers  who  have  paid  the 
checkoff  at  some  time  in  the  past  to 
participate  in  the  referendum.  In 
contrast,  some  commenters 
recommended  shortening  the 
representative  period.  These  comments 
included  limiting  the  representative 
period  to  the  year  2000;  to  the  period 
from  April  18,  2000.  until  the 
referendum  begins;  and  to  requiring 
ownership  of  hogs  on  the  date  the 
producer  votes  in  the  referendum.  These 
commenters  emphasized  the  need  for 
current  producers,  who  will  be  paying 
the  checkoff  in  the  future,  to  determine 
whether  the  checkoff  continues. 

Some  commenters  recommended  an 
earher  ending  date  for  the  representative 
period  than  the  one  included  in  the 
proposed  rule.  Their  comments 
included  end.iig  the  representative 
period  on  February  28.  2000  (the  day 
the  Secretary-  announced  a  pork 
referendum  would  be  held);  on  April  18, 
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2000  (the  day  the  proposed  referendum 
rule  was  published);  and  the  date  the 
final  referendum  rule  is  published. 
These  commenters  expressed  concern 
that  questionable  hog  transactions  could 
occur  after  these  dates  solely  for  the 
purpose  of  establishing  a  person's 
eligibility  to  voty  m  the  referendum. 

The  Department  has  carefully 
considered  these  comments  and 
recognizes  the  importance  of  this  issue 
to  all  producers  desiring  to  vote  in  the 
referendum  The  Department  has 
determined  that  the  representative 
period  will  be  the  12-consecutive  month 
period  prior  to  the  beginnin  t  of  absentee 
balloting  for  producers  ana  mail 
balloting  for  importers  Producers  who 
may  have  temporarily  left  the  hog 
business  in  1998  and  1999  and  were 
interested  in  getting  back  into  hog 
production  due  in  part  to  significant 
capital  investments  in  hog  production 
facilities  most  likely  would  have  since 
returned  to  the  business  due  to  higher 
hog  prices  (current  price  is 
approximately  S50/cwt)  and  low  com 
prices  (current  price  is  approximately 
$2.00/bu). 

The  Department  finds  that  the  1-year 
representative  period  is  a  period  used 
by  AMS  in  many  other  referenda  and 
that  the  period  will  provide  an 
opportunity  for  all  pork  producers 
presently  engaged  in  producing  and 
selling  hogs  and  paying  the  checkoff 
assessments  to  determine  whether  the 
checkoff  continues. 

One  commenter  suggested  that  the 
exact  dates  of  the  representative  period 
should  be  clear  to  producers,  importers, 
and  FSA  representatives  who  will  vote 
in  the  referendum  or  implement  the 
referendum  rules  The  dates  of  the 
representative  period  are  August  18, 
1999.  through  August  17,  2000.  These 
dates  are  set  forth  in  the  Dates  section 
of  this  final  rule  and  other  sections,  as 
applicable,  as  well  as  being  included  in 
ihe  voting  materials  for  all  voters. 

Section  1230.621     Voting  Period 

Numerous  commenters  recommended 
increasing  the  length  of  the  in-person 
voting  period.  These  commenters 
suggested  that  the  2-day  in-person 
voting  period  be  extended  by  1  week  to 
as  manv  as  8  weeks.  The  conunenters 
contend  that  the  longer  time  period  is 
needed  to  accommodate  producers' 
busy  schedules  and  to  promote 
maximum  eligible  producer 
participation.  Many  other  commenters 
supported  the  2-day  in-person  voting 
period. 

The  Department  recognizes  the  need 
for  producers  to  have  ample  time  to 
participate  in  the  referendum  and  is 
extending  the  2-day  in-person  voting 


period  to  3  days.  The  Department 
believes  a  3-day  in-person  voting  period 
in  conjunction  with  a  32-day  absentee 
voting  period  will  give  producers  who 
want  to  vote  ample  time  to  cast  their 
ballot.  During  the  32-day  absentee 
voting  period,  producers  may  request 
absentee  ballots  in-person,  by 
telephone,  facsimile,  or  by  mail.  This 
final  rule  permits  producers  to  obtain  an 
absentee  ballot  and  vote  at  the  county 
FSA  office  during  any  business  day 
during  the  32-day  absentee  voting 
period.  Any  producer  who  is  concerned 
about  being  able  to  vote  during  the  3- 
day  in-person  voting  period  may  use  the 
absentee  voting  option.  Accordingly,  the 
suggestion  for  a  longer  in-person  voting 
period  is  accepted  in  part  by  extending 
the  in-person  voting  period  from  2  days 
to  3  days.  Section  1230.621  has  been 
revised  to  reflect  the  expanded  voting 
period.  References  in  other  sections  to 
the  length  of  the  in-person  voting  period 
have  been  changed  as  appropriate. 

Section  1230.622    General 

A  number  of  commenters  questioned 
the  legitimacy  of  holding  a  referendum 
expressing  their  belief  that  there  is  no 
authority  in  the  law,  the  Order,  or  the 
regulations  to  call  for  a  referendum. 

The  Department  disagrees.  The 
Department  has  authority  to  conduct  a 
referendum  to  determine  if  producers 
do  in  fact  wish  to  continue  to  pay 
assessments  to  fund  the  Pork  Checkoff 
Program. 

Section  1230.624    Eligibility 

One  commenter  recommended 
revising  §  1230.625  so  that  groups  of 
family  members  raising  hogs  are  not 
presumed  to  be  selling  hogs  under  one 
business  entity.  Individual  family 
members  should  be  presumed  to  be 
individual  producers  unless  there  is 
evidence  that  all  hogs  are  owned  and 
sold  under  a  single  business  entity.  The 
language  in  §  1230.624  of  this  final  rule 
(§  1230.625  in  the  proposed  rule)  makes 
it  clear  that  any  member  of  a  group,  i.e., 
member  of  a  family  may  register  to  vote 
if  he  or  she  sells  hogs  or  pigs  in  his  or 
her  own  name.  Accordingly,  this 
suggestion  is  not  adopted. 

The  same  commenter  also 
recommended  that  the  terms  "joint 
tenants  "  and  "tenants  in  common"  refer 
to  ownership  in  real  estate  interests,  not 
personal  property  interests  such  as  hogs. 
This  comment  has  merit.  The  words 
"joint  tenants  '  and  "tenants  in 
common"  have  been  deleted  from 
§  1230.624(a)(2)  and  (a)(3).  These  terms 
have  also  been  deleted  from  the  voting 
registration  and  certification  forms. 

Numerous  comments  supported  either 
"one  hog  or  pig"  or  "two  or  more  hogs 


or  pigs"  as  the  number  that  a  producer 
must  own  and  sell  to  be  eligible  to  vote. 
Those  supporting  two  or  more  hogs  and 
pigs  assert  that  a  producer  as  defined  in 
the  Act,  is  a  person  who  produces 
porcine  animals  in  the  United  States  for 
sale  in  commerce  and  argue  that 
"porcine  animals"  is  plural  and  thus 
means  two  or  more  hogs  or  pigs. 

Those  who  support  tne  need  to  own 
only  one  hog  or  pig  to  be  eligible  to  vote 
argue  that  producers  who  produce  one 
hog  or  pig  for  sale  in  commerce  must 
pay  the  assessment  just  as  producers 
who  produce  more  than  one  hog  or  pig. 
The  Department  agrees.  All  producers 
subject  to  paying  the  checkoff  including 
those  producing  and  selling  one  hog  or 
pig  are  eligible  to  vote  in  this 
referendum.  Accordingly,  the 
Department  has  amended 
§  1230.624(a)(1)  to  clarify  that  producers 
owniing  and  selling  at  least  one  hog  or 
pig  are  eligible  to  vote. 

Numerous  conunenters  suggested  that 
there  should  be  a  minimum  voting  age. 
The  majority  of  commenters 
recommended  18  years  as  the  minimum 
age.  The  commenters  point  out  that  a 
person  must  be  18  years  old  to  vote  in 
general  elections  in  the  United  States 
and  that  younger  voters  in  general 
would  not  imderstand  the  implications 
of  their  vote. 

The  Act  (in  defining  producers)  does 
not  differentiate  between  producers  by 
age.  Yoimger  producers  are  subject  to 
assessment  the  same  as  producers  18 
years  of  age  and  older.  Therefore,  the 
suggestion  for  a  minimum  voting  age  of 
18  is  not  adopted.  However,  individual 
producers  must  he  old  enough  to 
complete  the  required  rp«»istration  and 
certification  form  and  :,».<  ?  k  the  ballot 
since  no  proxy  voting  s  permitted  for 
individual  producers. 

Several  commenters  recommended 
the  words  "and  markets"  be  added  after 
"produces"  in  both  §  1230.624(a)(1)  and 
§  1230.624(a)(2).  As  mentioned 
previously,  in  order  to  prove  that  a 
person  whose  eUgibility  to  vote  is 
challenged  has  met  the  definition  of  a 
producer,  it  will  be  necessary  to  provide 
a  sales  document,  tax  records,  or  other 
similar  documents  showing  that  the 
producer  owned  and  sold  hogs  or  pigs. 
The  Department  believes  that  producers 
will  understand  the  terms  "owned  and 
sold"  better  than  "marketed."  Therefore, 
this  suggestion  is  not  adopted. 

Several  commenters  expressed 
opinions  on  the  eligibility  to  vote  of 
individuals  or  business  entities  that 
raise  hogs  or  pigs  through  production 
contracts  but  who  do  not  own  the  hogs 
or  pigs  they  raise.  The  commenters 
asserted  that  individuals  or  business 
entities  that  raise  hogs  or  pigs  through 
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production  contracts  but  who  do  not 
own  the  hogs  or  pigs  they  raise  should 
not  be  eligible  to  vote.  Other 
commenters  argued  that  these 
individuals  or  business  entities  are  often 
more  dependent  on  the  hog  industry  for 
a  major  share  of  their  income  than  many 
small  diversified  farming  operations 
that  have  hogs  as  a  minor  enterprise  and 
thus  should  be  eligible  to  vote. 
Likewise,  other  conunenters  argued  that 
full-time  employees  in  hog  operations 
are  fully  dependent  on  the  viability  of 
these  hog  businesses  and,  thus,  should 
be  eligible  to  vote. 

Individuals  or  business  entities  that 
raise  hogs  or  pigs  imder  production 
contracts  do  not  take  ownership  of  the 
hogs  and  pigs  and  sell  them.  They  are 
not  subject  to  paying  assessments  when 
the  hogs  or  pigs  are  sold.  Therefore, 
contract  producers  are  not  eligible  to 
vote  in  this  referendum,  luiless  they 
have  produced  and  sold  pigs  or  hogs  in 
their  own  names  during  the 
representative  period.  Full-time 
employees  of  hog  enterprises  are  not 
eligible  to  vote  as  a  result  of 
employment  in  the  hog  industry. 
Eligibility  to  vote  is  based  on  the 
ownership  and  sale  of  hogs  or  pigs. 
Accordingly,  the  suggestions  that 
contract  growers  of  hogs  or  pigs  and 
employees  of  hog  operations  be  allowed 
to  vote  based  on  their  involvement  in 
the  industry  is  not  adopted. 

Section  1 230.625     Time  and  Place  of 
Registration  and  Voting. 

A  large  number  of  commenters 
expressed  opinions  on  the  length  of  the 
producer  voting  period.  These 
commenters  suggested  that  the  2-day  in- 
person  voting  period  be  extended  by  1 
week  to  8  weeks.  Commenters  contend 
that  the  longer  time  period  is  needed  to 
accommodate  producers'  busy 
schedules  and  to  promote  maximiun 
eligible  producer  participation.  Many 
other  commenters  supported  the  2-day 
in-person  voting  period. 

The  Department  recognizes  the  need 
for  prijducers  to  have  ample  time  to 
participate  in  the  referendum  and  is 
extending  the  2-day  in-person  voting 
period  to  3  days.  The  Department 
believes  a  3-dav  in-person  voting  period 
in  coniunction  with  a  32-day  absentee 
voting  period  will  give  producers  who 
want  to  vote  ample  time  to  cast  their 
ballot.  During  the  32-day  absentee 
voting  period,  producers  may  request 
absentee  ballots  in-person.  by 
telephone,  facsimile,  or  by  mail.  This 
final  rule  permits  producers  to  obtain  an 
absentee  ballot  and  vote  at  the  countv 
FSA  office  during  any  business  day 
during  the  3 2 -day  absentee  voting 
period.  Any  producer  who  is  concerned 


about  being  able  to  vote  during  the  3- 
day  in-person  period  may  use  the 
absentee  voting  option.  Accordingly,  the 
suggestion  for  a  longer  in-person  voting 
period  is  accepted  in  part  by  extending 
the  in-person  voting  period  from  2  days 
to  3  days. 

Conunenters  in  general  were 
supportive  of  holding  the  referendum 
for  producers  at  county  FSA  offices. 
County  FSA  offices  will  conduct  the 
referendum  for  producers  and  the  FSA 
headquarters  office  vdll  conduct  the 
referendiun  for  importers  as  proposed. 

A  number  of  commenters  requested 
that  ballots  be  mailed  by  the  Department 
to  producers  such  as  those  producers 
who  signed  the  petition  for  a  pork 
referendum  and  those  who  received 
Small  Hog  Operation  Payment  (SHOP) 
program  payments.  Other  conunenters 
agreed  with  the  proposed  2-day  in- 
person  voting  period  and  30-day 
absentee  voting  period,  citing  that  it  was 
consistent  with  the  procedures  of  the 
initial  referendiun.  They  also  expressed 
their  belief  that  the  Department  has  no 
current  comprehensive  list  of  eligible 
producers  and  providing  ballots  to  some 
groups  of  producers  would  be 
ineouitable  and  unfair. 

The  Department  does  not  have  a  list 
of  the  names  and  addresses  of  all  pork 
producers  in  the  United  States.  Further, 
to  rely  solely  on  lists  that  do  not 
identify  the  names  and  addresses  of  all 
hog  producers  in  the  United  States  to 
mail  ballots  to  producers  would  not  be 
equitable.  Thus,  the  recommendation  to 
mail  ballots  to  producers  who  signed 
the  petition  or  other  fists  of  producers 
is  not  adopted.  Producers  who  wish  to 
vote  by  mail  ballot  can  obtain  absentee 
ballots  from  county  FSA  offices. 

One  commenter  suggested  that  the 
final  rule  should  clarify  that  in-person 
registration  and  voting  will  be  carried 
out  "on-site"  at  FSA  offices.  The 
commenter  suggested  the  rule  was  not 
clear  whether  a  person  could  pickup  a 
ballot,  leave  the  office,  and  return  with 
a  completed  ballot.  The  intent  of  the 
rule  is  that  in-person  voting  will  be 
carried  out  "on-site."  The  suggestion  is 
adopted  and  §1230.625  has  been  revised 
accordingly. 

Section  1230.626    Facilities  for 
Registering  and  Voting 

Many  commenters  requested  that 
absentee  ballots  be  made  available  if 
requested  by  telephone  or  electronic 
mail. 

The  Department  has  determined  that 
in  the  interest  of  making  voting  more 
convenient  for  producers,  absentee 
ballots  will  be  made  available  to 
producers  if  requested  by  telephone. 
Thus,  the  suggestion  to  provide  ballots 


by  telephone  is  adopted  and 
incorporated  into  this  final  rule. 
Obtaining  importer  ballots  by  telephone 
is  addressed  in  the  discussion  of 
comments  on  §  1230.629  registration 
and  voting  procedures  for  importers. 

The  Department  has  determined  that 
not  all  county  FSA  offices  can  receive 
electronic  mail  from  sources  outside  of 
the  Department.  Thus,  the  suggestion 
that  voters  could  request  ballots  by 
electronic  mail  is  not  adopted 

Several  commenters  recommended 
that  the  final  rule  clarify  the  fact  that 
voting  materials  would  not  be  faxed  to 
participants  due  to  the  nature  of 
materials  that  include  special  envelopes 
needed  for  a  valid  ballot.  This 
clarification  is  made  in  §  1230.626  of  the 
final  rule  by  stating  that  ballot  materials 
requested  by  telephone,  mail,  and 
facsimile  will  be  provided  to  the 
requestor  by  mail. 

Several  commenters  suggested  that  it 
should  be  made  clear  that  county  FSA 
offices  will  keep  a  list  of  absentee  ballot 
requests  and  will  match  it  with  the 
returned  voting  materials  to  ensure  only 
those  registered  are  considered  to  be 
valid  ballots  This  was  the  intent  of  the 
proposed  rule  and  is  the  intent  of  this 
final  rule  Arcordinglv,  §  1230.633 
canvassing  ballots  is  revised  to 
emphasize  this  requirement. 
Instructions  issued  to  FSA  county 
offices  also  will  reflect  this  requirement. 

Section  1230.627    Registration  Form 
and  Ballot 

Several  commenters  recommended 
that  the  ballot  question  be  c;hanged  and 
the  certification  statement  should  be 
more  prominently  displayed  on  the 
voting  forms.  This  suggestion  has  been 
adopted.  The  ballot  and  ballot  question 
as  well  as  the  certification  statement 
have  been  revised  to  make  them  easier 
to  use  and  understand  The  ballot 
portions  of  the  registration  and 
certification  forms  have  been  redesigned 
so  they  will  appear  more  prominent. 

Many  commenters  had  a  wide  range 
of  recommendations  on  the  wording  of 
the  ballot  question.  Some  commenters 
recommended  the  ballot  read  as  follows: 
"Do  you  vote  to  end  the  mandatory  Pork 
Checkoff  assessment  program'"  These 
commenters  believe  that  the  ballot 
question  must  emphasize  that  the 
referendum  is  about  ending  the 
mandatory  Pork  Checkoff  Program. 

Other  commenters  recommended  that 
the  language  emphasize  that  the 
purpose  of  the  referendum  is  to 
determine  whether  the  Order  is  to 
continue  and  should  be  exactly  the 
same  as  the  language  used  in  the  1988 
referendum. 
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Some  commenters  were  concerned 
that  the  proposed  language  could 
conhise  some  voters  since  these  voters 
might  not  understand  that  a  "No"  vote 
in  the  referendum  would  mean  that  both 
the  Pork  Checkoff  Program  and  the 
Order  would  be  terminated. 

To  make  the  ballot  question  as  simple 
and  straightforward  as  possible,  the 
Department  has  determined  that  the 
ballot  question  will  read  as  follows:  "Do 
vou  favor  continuing  the  Pork  Checkoff 
program?"  Therefore,  thp  specific 
language  recommended  by  the  various 
commenters  is  not  adopted. 

Commenters  suggested  that  the 
instructions  to  voters  on  the  ballot  forms 
and  the  registration  and  certification 
statements  be  amended  and  clarified  to: 
(1)  Clarify  the  difference  between  voting 
as  an  individual  producer  and  voting  as 
a  representative  of  a  corporation  or 
other  business  entity;  (2)  clarify  that 
contract  growers  are  not  eligible  to  vote; 

(3)  clarify  eligibility  requirements;  and 

(4)  strengthen  the  language  in  the 
certification  statement. 

The  Department  finds  that  these 
suggestions  have  merit  and  these  forms 
have  been  revised  to  incorporate  each  of 
these  suggestions.  In  addition,  there  will 
be  handouts  given  to  voters  at  the 
county  FSA  offices  for  easy  reference  on 
eligibility,  challenges,  and  appeals. 

One  commenter  recommended  that 
there  needed  to  be  instructions  on  how 
to  complete  the  county  blank  on  the 
registration  forms  as  it  is  confusing 
because  the  form  did  not  indicate  what 
county  a  voter  is  supposed  to  enter,  i.e., 
county  of  residence,  county  voting  in. 
etc  The  Department  upon  further 
review  finds  that  county  has  little 
significance  on  the  form  and.  therefore 
the  requirement  for  providing  county, 
has  been  deleted  from  this  final  rule  and 
the  forms  for  the  registration  and 
certification  of  voters. 

Some  commenters  suggested  that  the 
Ln-Person  Voter  Registration  List  (Form 
LS-75)  be  amended  to  provide  the 
address  of  the  voter.  They  assert  that  in 
the  event  that  multiple  producers  with 
the  same  last  name  are  voting,  having 
the  address  would  facilitate  the 
challenge  process  by  helping  to 
distinguish  between  persons  with  the 
same  last  name.  The  Department  agrees. 
Recording  of  the  voter's  address  in 
addition  to  his  or  her  name  on  Form 
LS-75  would  help  distinguish  between 
producers  having  the  same  last  name  for 
purposes  of  challenging  voters.  This 
suggestion  is  adopted.  The  Department 
is  also  requiring  that  the  address  of  a 
voting  business  entity  be  added  to  Form 
LS-75. 


Section  1230.628    Registration  and 
Voting  Procedures  for  Producers 

Many  commenters  registered  opinions 
on  both  sides  of  the  issue  of  whether 
producers  should  be  required  to  provide 
documentation  of  eligibility  to  vote.  The 
proposed  rule  did  not  require 
documentation  to  vote  but  provided  for 
certification  of  eligibility  and  a 
challenge  process  Many  commenters 
suggested  that  an  up-front 
documentation  requirement  would 
eliminate  time-consuming  challenges, 
give  more  integrity  to  the  process,  and 
better  ensure  equal  treatment  among  all 
voters  They  assert  that  large  numbers  of 
challenges  are  likely  and  that  resolution 
of  the  challenges  would  be  much  more 
cumbersome  and  time  consuming  than 
requiring  documentation  up-front.  Other 
commenters  were  opposed  to  up-front 
documentation  of  eligibility  and 
supported  the  challenge  process.  These 
commenters  believe  that  many  eligible 
voters  would  not  vote  if  required  to 
provide  documentation  of  eligibility  up- 
front and  believe  that  the  challenge 
procedures  would  adequately  protect 
the  integrity  of  the  process. 

The  Department  has  carefully 
considered  the  pros  and  cons  of  up-front 
documentation.  The  Department 
believes  that  requiring  a  person  voting 
in  this  referendum  to  sign  a  certification 
statement  attesting  to  the  fact  that  they 
are  a  producer  and  that  they  comply 
with  the  eligibility  requirement  when 
they  vote  coupled  with  having  to 
provide  documentation  to  prove 
eligibility  as  a  producer  if  challenged 
protects  the  integrity  of  the  voting 
process.  This  suggestion  is  not  adopted. 

One  commenter  recommended  that 
the  word  "on-site"  be  added  to  the  last 
sentence  in  §  12.30.628(a)(2)  to  clarify 
that  in-person  \oters  must  complete  the 
voting  procedure  before  leaving  the  FSA 
county  office.  The  proposed  wording  is 
consistent  with  the  intent  of  the  section 
and  provides  clarification.  Therefore, 
the  recommendation  has  been  adopted 
and  incorporated  in  the  language  of  this 
section  in  the  final  rule 

One  commenter  recommended  that  a 
procediu^  be  incorporated  in  this  final 
rule  to  allow  producers  to  obtain  a  clean 
package  of  voting  materials  if  they 
spoiled  a  ballot  by  merely  returning  the 
initial  package  received  whether  it  was 
received  in-person  or  by  mail.  The  In- 
person  Ballot,  the  Absentee  Ballot,  and 
the  Importer  Mail  Ballot  only  require 
that  a  person  check  "yes"  or  "no."  The 
ballot  portion  of  the  forms  shown  in  the 
appendix  in  the  proposed  rule  have 
been  redesigned  and  the  ballot  question 
simplified.  The  Department  believes 
that  this  redesign  and  simplification 


will  make  it  easier  for  producers  to 
clearly  mark  their  choice  on  the  ballot. 
Accordingly,  this  suggestion  is  not 
adopted. 

Some  commenters  recommended  that 
changes  to  §  1230.628(b)(3)  should 
include  the  actual  dates  ballots  and 
registration  forms  could  be  requested 
rather  than  the  term  "during  a  specified 
time  period."  When  the  Department 
published  the  proposed  rule,  the  dates 
that  the  referendimi  would  be  held  had 
not  been  decided.  Consequently,  actual 
dates  that  ballots  and  registration  forms 
could  be  requested  were  not  included  in 
the  proposed  rule.  However,  the 
Department  has  established  the  date  for 
the  referendum  and  other  dates 
associated  with  the  referendum  and  has 
included  these  dates  in  appropriate 
sections  in  this  final  rule  and  on  the 
registration  and  ballot  forms. 

One  conunenter  recommended  that 
language  confirm  that  the  absentee 
ballot  materials  could  be  picked  up  in- 
person  at  county  FSA  offices  as  well  as 
received  by  mail  upon  request.  Section 
1230.628(b)(2)  registration  and  voting 
procedures  states  in  part  "  *   *   *  he  or 
she  [the  producer]  may  request  an 
absentee  voting  package  by  telephone, 
by  mail,  by  facsimile,  or  pick  it  up  in- 
person  from  the  county  FSA  office 
*   *   *"  The  Department  finds  the 
present  language  clearly  states  the  ways 
in  which  producers  can  obtain  absentee 
ballots,  including  by  mail  or  by  picking 
them  up  in-person.  For  this  reason,  this 
suggestion  is  not  adopted. 

One  conunenter  recommended  that 
§  1230.628(b)(6)  be  amended  to  stipulate 
that  the  county  FSA  office  has 
responsibihty  to  check  that  no  absentee 
ballot  is  returned  that  was  not  duly 
requested  and  logged  on  the  Absentee 
Voter  Request  List  (Form  LS-74).  The 
Department  finds  no  need  to  include 
such  language  in  this  section  as  this 
requirement  is  covered  in  §  1230.633 
canvassing  ballots  and  is  in  the 
instructions  to  FSA  county  offices. 

Some  commenters  recommended  that 
§  1230.628(h)(7)  be  clarified  to  specify 
the  deadline  for  receipt  of  absentee 
ballots  deUvered  in-person.  This 
suggestion  has  merit  and  is  included  in 
the  final  rule  in  §  1230.628(b)(6)  for 
clarity. 

Section  1230.629    Registration  and 
Voting  Procedures  for  Importers 

Some  commenters  reconunended  that 
the  period  for  importer  voting  be  the 
same  as  the  total  period  for  producer 
voting  including  absentee  and  in-person 
voting.  This  was  the  intent  of  the 
proposed  rule  and  this  final  rule 
emphasizes  that  the  same  35-day  voting 
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period  is  provided  for  both  producer 
and  importer  voting. 

One  commenter  recommended  that 
importers'  votes  should  be  weighted  to 
equal  the  percent  of  total  assessment 
collections  attributed  to  importers. 
There  is  no  provision  in  the  Act  that 
permits  weighted  voting  based  on  the 
amount  of  annual  assessment.  Eligibility 
to  vote  is  based  on  owning  and  selling 
one  or  more  hogs  or  pigs  or  importing 
hogs,  pigs,  pork,  or  pork  products 
during  the  representative  period  and 
each  eligible  individual  and  each 
eligible  business  entity  is  entitled  to  cast 
one  vote. 

Consistent  with  the  requirements  of 
the  Act,  the  results  of  the  referendum 
will  be  determined  by  a  majority  of 
producers  and  importers  casting  valid 
ballots.  Thus,  the  recommendation  for 
weighted  voting  based  on  the  level  of 
contributions  to  the  Pork  Checkoff 
Program  is  not  adopted. 

Several  commenters  requested  that 
ballots  be  available  if  requested  by 
telephone  by  producers  or  importers. 
The  Department  has  determined  that 
producers  and  importers  can  request 
ballot  materials  by  telephone.  Section 
1230.628(b)  and  (c)  of  the  final  rule  have 
been  amended  to  provide  for  producers 
to  request  absentee  voting  materials  by 
telephone  and  for  importers  to  request 
mail  ballots  by  telephone. 


Section  1230.630    List  of  Registered 
Voters 

One  commenter  recommended  that 
the  Importer  Ballot  Request  Lists  (Form 
LS-77)  be  posted  for  public  inspection 
just  as  the  producer  absentee  and  in- 
person  lists  are  posted  and  that  there  be 
a  provision  for  the  challenge  of 
importers. 

Unlike  for  producer  voting, 
documentation  of  an  individual 
importer's  or  importer  entities' 
eligibility  to  vote  is  required  to  obtain 
a  ballot  package.  FSA  employees  will 
maintain  an  Importer  Ballot  Request  List 
and  will  check  the  returned  voting 
materials  against  the  list.  FSA  officials 
and  AMS  officials  will  review  the  U.S. 
Custom  Form  7501  to  ascertain  that 
importers  and  importer  entities  are 
eligible  to  vote.  The  Department 
concludes  there  is  no  need  for  posting 
the  names  of  importers  or  importer 
entities  who  have  been  declared  eligible 
to  vote. 

Several  commenters  recommended 
that  only  producers  who  actually  vote 
be  subject  to  challenge  and  that  absentee 
voters'  names  be  posted  as  then- 
absentee  ballots  are  received.  In 
§  1230.631(c)  the  language  of  the 
proposed  and  final  rules  clearly  states: 
'Absentee  ballots  have  to  be  received  in 


the  county  FSA  office  before  a 
producer's  vote  can  be  challenged."  The 
Absentee  Voter  Request  List  will 
contain  the  name  and  address  of 
producers  and  producer  entities 
requesting  absentee  ballots.  The  date 
that  each  absentee  ballot  is  received  in 
the  coimty  FSA  office  will  be  entered 
for  each  name.  The  list  will  be  posted 
in  the  coimty  FSA  office  beginning  on 
the  first  day  of  the  in-person  voting 
period.  Producers  who  requested 
absentee  ballots  have  until  close  of 
business  on  the  5th  business  day  after 
the  end  of  the  in-person  voting  period, 
for  absentee  ballots  mailed  on  the  last 
day  of  the  in-person  voting  period  to 
arrive  at  FSA  county  offices  by  mail. 
The  names  of  those  producers  who  do 
not  have  a  date  of  receipt  of  their  ballot 
by  their  name  will  remain  on  the  list  for 
that  5-day  period.  To  do  otherwise, 
would  necessitate  county  FSA 
employees  maintaining  separate  lists 
that  will  increase  their  workload  and 
increase  the  chance  for  errors.  In 
§  1230.630(a)  the  language  of  the 
proposed  and  final  rules  clearly  states: 
"Absentee  ballots  arriving  after  the 
Absentee  Voter  Request  List  is  first 
posted  will  be  recorded  on  the  Absentee 
Voter  Request  List  each  day"  The 
Department  beheves  this  final  rule 
adequately  addresses  the  posting  of  the 
Absentee  Voter  Request  List.  These  two 
suggestions  are  not  adopted. 

Section  1230.631     Challenge  of  Voters 

Some  commenters  suggested  that  the 
challenge  period  should  be  extended 
from  the  proposed  6  business  days  to  7 
or  10  business  days  after  the  last  day  of 
in-person  voting.  They  contend  that  the 
proposed  challenge  period  is 
unreasonably  short  because  absentee 
ballots  may  not  arrive  at  the  county  FSA 
office  until  5  business  days  after  the 
close  of  voting  resulting  in  only  1  day 
to  challenge  the  ballots  of  absentee 
voters.  The  Department  has  determined 
that  this  suggestion  has  merit  and  will 
facilitate  a  person's  review  of  the 
Absentee  Voter  Request  List. 
Accordingly,  §  1280.631  has  been 
revised  to  show  the  challenge  period 
has  been  extended  from  6  to  7  business 
days  after  the  last  day  of  in-person 
voting.  This  coupled  with  the  3-day  in- 
person  voting  period  will  provide  a  total 
of  10  days  to  review  these  two  voter  lists 
and  submit  challenges. 

One  commenter  suggested  that  county 
offices  should  provide  a  standard 
challenge  form  for  a  person  to  complete 
when  challenging  a  producer's 
eligibility  to  vote.  The  Department  does 
not  agree.  The  information  required  for 
challenging  a  producer  is  mmimal  and 
each  challenge  of  a  voter's  ballot  must 


be  made  on  a  separate  sheet  of  paper 
and  signed.  Thus,  the  Department 
believes  that  a  form  is  not  necessary. 
This  suggestion  has  not  been  adopted. 

One  commenter  recommended  that  a 
person  challenging  a  ballot  should  be 
required  to  state  in-writing  specific 
rea£ons  why  he  or  she  believes  that  the 
person  challenged  does  not  meet  the 
eligibility  requirements  to  vote.  They 
further  recommended  that  a  person 
challenging  a  ballot  should  be  required 
to  sign  a  certification  statement  that  he 
or  she  has  good  reason  for  challenging 
the  voter  While  the  Department 
believes  that  challengers  should  have  a 
good  reason  for  challenging  a  person's 
eligibility  to  vote  and  discourages 
ftnvolous  challenges,  the  Department 
does  not  believe  it  is  necessarv  to 
require  challengers  to  give  specific 
reasons  for  challenges  or  to  sign  a 
certification  statement  that  he  or  she  has 
good  reason  for  challenging  the  voter. 
Therefore,  the  suggestion  is  not  adopted 
Some  commenters  suggested  that  the 
final  rule  should  make  it  clear  that  the 
identity'  of  the  challenger  should  remain 
confidential  The  Department  agrees. 
Therefore,  this  suggestion  is  adopted 
and  appropriate  language  has  been 
added  to  §  1230.631  of  this  final  rule. 

Some  commenters  recommended  that 
all  challenged  producers  be  required  to 
provide  documentation  of  eligibility. 
They  assert  that  this  is  necessary  to 
ensure  valid  proof  of  eligibilitv  and 
equitable  treatment  of  all  persons 
challenged.  Other  commenters 
recommended  that  the  FSA  County 
Committee  use  its  own  knowledge, 
records,  and  other  available  information 
to  resolve  challenges,  whenever 
possible,  to  minimize  the  burden  on 
challenged  producers.  The  Department 
agrees  that  requiring  all  voters  whose 
ballots  have  been  challenged  to  provide 
documentation  that  they  have  sold  one 
or  more  hogs  will  provide  for  increased 
uniformity  and  fairness  in  the  resolution 
of  challenges. 

To  incorporate  this  revision  into  the 
challenge  resolution  process,  a  new 
subsection  (d)  notification  of  challenges 
has  been  added  to  §  1230.631  challenge 
of  votes.  Notifv'ing  all  challenged 
producers  that  thev  have  been 
challenged  and  providing  time  for 
producers  to  provide  documentation  of 
eligibility  once  notified,  will  add  10 
business  days  to  the  challenge 
resolution  process,  but  it  will  be  fair  to 
all  challenged  producers.  As  a  result  of 
the  10  additional  business  dav  change 
and  the  additional  day  for  challenges 
discussed  earlier,  a  determination  of 
eligibility  will  now  be  made  no  later 
than  22  business  days  after  the  last  day 
of  in-person  voting  rather  than  the  1 1 
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business  days  after  the  last  day  of  in- 
person  voting  permitted  in  the  proposed 
rule. 

The  proposed  rule  provided  for  the 
FSA  State  committees  to  resolve 
appeals.  After  the  proposed  rule  was 
published,  AMS  and  FSA  agreed  that 
appeals  of  the  FSA  County  Committee's 
determinations  would  be  faxed  to  the 
Administrator.  AMS.  for  a  final 
determination  oi  eligibility  rather  than 
be  sent  to  the  State  committees.  When 
appeals  of  the  FSA  County  Committee's 
determinations  are  submitted  to  the 
Administrator  of  AMS,  the 
Administrator  will  review  the  challenge 
to  determine  whether  the  FSA  County 
Committee  conducted  a  full  and 
impartial  review  of  the  information 
presented  to  correctly  resolve  the 
original  challenge.  This  change  was 
made  to  provide  increased  consistency 
in  the  determination  of  appeals  and  to 
minimize  the  workload  and  costs 
incurred  at  the  FSA  State  offices. 
Section  1280.631  of  this  final  rule  has 
been  modified  accordingly. 

One  commenter  suggested  that  the 
referendum  rule  should  provide 
objective  standards  for  deciding 
challenges  including  documentation. 
Documentation  is  being  required  in  the 
final  rule  to  resolve  all  challenges  and 
examples  of  the  types  of  documentation 
that  will  be  acceptable  are  included  in 
the  final  rule,  posted  in  county  FSA 
offices,  and  listed  in  FSA's  instructions 
to  county  offices.  Thus,  changes  have 
been  made  to  incorporate  the  concepts 
proposed  in  this  recommendation. 

Section  1230.633    Canvassing  Ballots 

One  commenter  recommended  that  by 
the  time  of  in-person  voting,  FSA 
county  offices  should  have  posted  the 
date,  place,  and  time  that  ballots  will  be 
tabulated  so  that  interested  parties  can 
observe.  This  commenter  also  suggested 
that  the  results  be  made  public  at  the 
time  of  counting  and  be  reportable  to 
interested  parties, 

The  Department  will  allow  interested 
parties  to  obser\'e  the  counting  of 
ballots.  The  ballots  will  be  counted  on 
the  day  following  the  end  of  the 
challenge  resolution  process  which  will 
be  November  29,  2000,  Section  1230.633 
has  been  revised  to  include  the  date  the 
ballots  will  be  counted  and  indicate 
during  normal  business  hours.  The  date 
and  time  the  county  FSA  offices  will 
count  the  ballots  will  be  posted. 
However,  to  minimize  speculation  on 
the  results  of  the  referendum,  the 
county  level  and  State  level  results  will 
not  be  made  available  until  the 
Secretary'  has  aiuiounced  the  results  of 
the  referendum. 


Section  1230.634    FSA  County  Report 

One  commenter  recommended  that 
time  specific  reporting  dates  for 
reporting  county  office  results  should  be 
included  in  the  final  rule.  The 
Department  finds  no  compelling  reason 
to  have  such  requirements  in  the  final 
rule.  The  resiUts  will  be  reported  fi'om 
the  county  level,  to  the  State  level,  and 
to  the  national  level  in  a  timely  manner 
and  in  accordance  with  FSA 
instructions,  once  all  challenges  are 
resolved.  This  suggestion  is  not 
adopted. 

Section  1230.635    FSA  State  Office 
Report 

One  commenter  recommended  that 
specific  reporting  dates  for  reporting 
State  results  as  well  as  a  report  of  results 
on  a  county-by-county  basis  should  be 
included  in  the  final  rule.  The 
Department  finds  no  compelling  reason 
to  have  such  requirements  in  the  final 
rule.  The  results  will  be  reported  from 
the  State  level  to  the  national  level  in  a 
timely  manner  in  accordance  with  FSA 
instructions  once  all  challenges  are 
resolved.  This  suggestion  is  not 
adopted. 

Section  1 230. 636    Results  of  the 
Referendum 

Some  conunenters  recommended  that 
results  be  announced  within  2  weeks  of 
the  vote.  With  7  business  days  after  the 
in-person  voting  period  provided  for 
challenges  and  with  a  lengthy  challenge 
resolution  process  including  provisions 
for  an  appeal  to  the  Administrator  of 
AMS,  the  results  of  the  referendum  will 
not  be  available  within  the  time  period 
recommended.  This  suggestion  is  not 
adopted. 

Section  1230.637    Disposition  of 
Ballots  and  Records 

One  commenter  recommended  that 
AMS  maintain  accurate  records  of  the 
vote  that  would  be  made  available  in  the 
event  the  vote  is  challenged.  The 
proposed  and  final  rule  provide  that  the 
FSA  County  Executive  Director 
maintain  all  referendum  records  for  at 
least  12  months  and  longer  if  notified  to 
do  so  by  the  Administrator  of  FSA.  Any 
challenge  of  referendum  results  would 
likely  occur  withm  less  than  12  months 
of  the  referendum.  No  change  in  the  rule 
appears  to  be  necessary  to  accommodate 
this  suggestion. 

General  Comments 

Some  commenters  recommended  a 
section  be  added  in  the  final  rule  to 
cover  false  statements.  They 
recommended  the  following  language: 

False  Statements — Persons  who 
participate  in  the  referendum  who 


knowingly  or  willfully  make  false 
statements  on  dociunents  related  to  the 
referendum  may  be  fined  up  to  $10,000, 
imprisoned  up  to  5  years  or  both 
penalties  applied  (19  U.S.C.  1001  et 
seq.).  Notice  of  this  penalty  shall  be 
displayed  at  the  FSA  polling  site  and  on 
related  documents  for  registration  and 
voting. 

The  Department  has  determined  it  is 
not  necessary  to  have  this  language  in 
the  final  rule.  Language  concerning  the 
penalties  for  making  false  statements  is 
displayed  prominently  on  the  voting 
forms  and  will  be  posted  at  the  FSA 
polling  sites.  Providing  information 
about  penalties  for  false  statements  in 
this  manner  is  deemed  to  be  sufficient 
and  so  the  recommendation  to 
incorporate  it  in  the  final  rule  is  not 
adopted. 

One  commenter  recommended  that 
procedures  be  added  to  prevent  a 
company  with  multiple  production 
locations  from  voting  in  multiple 
counties.  The  voting  materials  clearly 
indicate  that  only  an  authorized 
individual  can  cast  the  one  vote  a 
business  entity  is  entitled  to  cast.  In   • 
addition,  as  indicated  above  the  penalty 
for  false  statements  is  clearly  displayed 
in  conjunction  with  the  producers' 
certification  of  eligibility  to  vote.  Thus, 
no  changes  have  been  made  as  a  result 
of  this  comment. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553  ef  seq.,  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because  postponing 
the  final  rule  until  30  days  after 
publication  would  make  the  rule 
effective  after  the  date  pork  producers 
can  request  absentee  ballots. 

Refierendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  eligible  pork 
producers  who  owned  and  sold  one  or 
more  hogs  or  pigs  and  importers  who 
imported  pigs,  hogs,  pork,  or  pork 
products  to  determine  whether  the 
Order  will  continue.  Producer  in-person 
voting  in  the  referendum  vrill  be  on 
September  19,  20,  21,  200Q^at  coimty 
FSA  offices.  Producer  absentee  ballots 
will  be  available  at  those  offices  from 
August  18,  2000.  through  September  18, 
2000,  Importers  can  obtain  ballots  bom 
the  FSA  headquarters  office  in 
Washington,  DC,  from  August  18,  2000, 
through  September  21,  2000,  The 
representative  period  to  establish  voter 
eligibility  will  be  the  period  from 
August  18, 1999.  through  August  17, 
2000. 

In  summary,  this  final  rule  adopts 
provisions  of  the  April  18,  2000, 
proposed  rule  with  the  changes 
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discussed  herein  and  with  other  minor 
changes  made  for  purposes  of  clarity 
cmd  accuracy. 

List  of  Sub)ects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research,  Marketing  agreements.  Pork 
and  pork  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1230  is  amended 
as  fnllnws: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

2.  A  new  subpart  E  is  added  to  read 
as  follows: 

Subpart  E— Procedures  tor  the 
Conduct  of  Referendum 


Definitions 

Sec. 

1230.601 

Act. 

1230.602 

Administrator,  AMS. 

1230.603 

Administrator,  FSA. 

1230.604 

Department. 

1230.605 

Femm  Service  Agency. 

1230.606 

Farm  Service  Agency  County 

Committee. 

1230.607 

Farm  Service  Agency  County 

Executive  Director. 

1230.608 

Imported  porcine  animals,  pork, 

and  pork  products. 

1230.609 

Importer. 

1230.610 

Order. 

1230.611 

Porcine  animal. 

1230.612 

Person. 

1230.613 

Pork. 

1230.614 

Pork  product. 

1230.615 

Producer. 

1230.616 

Public  notice. 

1230.617 

Referendum. 

1230.618 

Representative  period. 

1230.619 

Secretary. 

1230.620 

State. 

1230.621 

Voting  period. 

Referendum 

1230.622 

General. 

1230.623 

Supervision  of  referendum. 

1230.624 

Eligibility. 

1230.625 

Time  and  place  of  registration  and 

votinf 

>• 

1230.626 

Facilities  for  registering  and 

voting 

!• 

1230.627 

Registration  form  and  ballot. 

1230.628 

Registration  and  voting 

procedures  for  producers. 

1230.629 

Registration  and  voting 

procedures  for  importers. 

1230.630 

List  of  registered  voters. 

1230.631 

Challenge  of  votes. 

1230.632 

Receiving  ballots. 

1230.633 

Canvassing  ballots. 

1230.634 

FSA  county  office  report. 

1230.635 

FSA  State  office  report. 

1230.636 

Results  of  the  referendum. 

1230.637  Disposition  of  ballots  and  records. 

1230.638  Instructions  and  forms. 

Subpart  E — Procedures  for  the 
Conduct  of  Referendum 

Definitions  "^ 

§1230.601     Act. 

The  term  Act  means  the  Pork 
Promotion,  Reseaich,  and  Consvuner 
Information  Act  of  1985  (7  U.S.C.  4801- 
4819)  and  any  amendments  thereto. 

§1230.602     Administrator  AMS. 

The  term  Adininistrator,  AMS,  means 
the  Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator's  stead. 

§  1 230.603     Administrator,  FSA. 

The  term  Administrator,  FSA,  means 
the  Administrator,  of  the  Farm  Service 
Agency,  or  any  officer  or  employee  of 
the  Department  to  whom  there  has 
heretofore  been  delegated  or  may 
hereafter  be  delegated  the  authority  to 
act  in  the  Administrator's  stead. 

§1230.604     Department 

The  term  Department  means  the 
United  States  Department  of 
AgricultiuB. 

§  1 280.605    Farm  Service  Agency. 

The  term  Farm  Service  Agency  also 
referred  to  as  "FSA"  means  the  Farm 
Service  Agency  of  the  Department. 

§1230  606     Farm  Service  Agency  County 
Committee. 

The  term  Fann  Service  Agency 
County  Committee,  also  referred  to  as 
the  FSA  County  Committee  or  COC, 
means  the  group  of  persons  within  a 
county  elected  to  act  as  the  Farm 
Service  Agency  County  Committee. 

§1230.607     Farm  Service  Agency  County 
Executive  Director. 

The  term  Farm  Service  Agency 
County  Executive  Director  also  referred 
to  as  the  CED,  means  the  person 
employed  by  the  FSA  Coimty 
Committee  to  execute  the  policies  of  the 
P'SA  County  Committee  and  be 
responsible  for  the  day-to-day 
operations  of  the  FSA  county  office  or 
the  person  acting  in  such  capacity. 

§  1 230.608     Imported  porcine  animals, 
pork   and  pork  products 

The  term  Imported  porcine  animals, 
pork,  and  pork  products  means  those 
animals,  pork,  or  pork  products  that  are 
imported  into  the  United  States  and 
subject  to  assessment  under  the 
harmonized  tariff  schedule  numbers 


identified  in  §  1230.110  of  the 
regulations. 

§1230.609    Importer. 

The  term  Importer  means  a  person 
who  imports  porcine  animals,  pork,  or 
pork  products  into  the  United  States. 

§1280.610    Order 

Ihe  term  Ordtr  means  the  Pork 
Promotion .  Re.search,  and  Consiuner 
Information  Order. 

§1230.611     Porcine  animal 

The  term  Porcme  animal  means  a 
swine,  that  is  raised: 

(a)  As  a  feeder  pig,  that  is,  a  yoimg  pig 
sold  to  another  person  to  be  finished 
over  a  period  of  more  than  1  month  for 
slaughtering; 

(b)  For  breeding  purposes  as 
seedstock  and  included  in  the  breeding 
herd;  and 

(c)  As  a  market  hog,  slaughtered  by 
the  producer  or  sold  to  be  slaughtered, 
usually  within  1  month  of  such  transfer. 

§1230.612     Person. 

The  term  Person  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1230.613     Pork. 

The  term  Pork  means  the  flesh  of  a 
porcine  animal. 

§  1 230.61 4     Pork  product. 

The  term  Pork  product  means  an 
edible  product  processed  in  whole  or  in 
part  from  pork. 

§1230.615     Producer. 

The  term  Producer  means  a  person 
who  produces  porcine  animals  in  the 
United  States  for  sale  in  commerce. 

§  1 230.61 6     Public  notice. 

The  tt>rm  Publu  notice  means 
information  rHgarding  a  referendum  that 
would  be  provided  by  the  Secretary, 
such  as  press  releases,  newspapers, 
electronic  media,  FSA  coiuity 
newsletters,  and  the  like.  Such  notice 
would  contain  the  referendum  date  and 
location,  registration  and  voting 
requirements,  rules  regarding  absentee 
voting,  and  other  pertinent  information. 

§1230.617     Referendum. 

The  term  Referendum  means  any 
referendum  to  be  condurted  bv  the 
Secretary  pursuant  to  the  .Act  whereby 
persons  who  have  been  producers  and 
importers  during  a  representative  period 
would  be  given  the  opportunity  to  vote 
to  determine  whether  producers  and 
importers  favor  contmuation  of  the 
Order. 
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§1230.618     Representative  period 

The  term  Representative  period 
means  the  12-consecutive  months  prior 
to  the  first  day  of  absentee  and  importer 
voting  in  the  referendum.  The 
representative  period  for  this 
referendum  is  August  18,  1999,  through 
August  17,  2000. 

§1230.619    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  to  act  in  the 
Secretary's  stead. 

§1230.620    State. 

The  term  State  means  each  of  the  50 

States. 

§1230.621     Voting  period. 

The  term  Voting  period  means  the  3- 
consecutive  business  day  period  for  in- 

person  voting. 

Referendum 

§1230.622    General. 

(a)  A  referendum  to  determine 
whether  eligible  pork  producers  and 
importers  favor  continuation  of  the  Pork 
Checkoff  Program  will  be  conducted  in 
accordance  with  this  subpart. 

(b)  The  Pork  Checkoff  Program  will  be 
terminated  only  if  a  majority  of 
producers  and  importers  voting  in  the 
referendum  favor  such  termination. 

(c)  The  referendum  will  be  conducted 
at  the  county  FSA  offices  for  producers 
and  at  FSA  headquarters  office  in 
Washington.  DC.  for  importers. 

§  1 230.623    Supervision  of  referendum. 

The  Administrator.  AMS,  will  be 
responsible  for  conducting  the 
referendum  in  accordance  with  this 
subpart. 

§1230.624     Eligibility. 

(a)  Eligible  producers  and  importers. 
Persons  eligible  to  register  and  vote  in 
the  referendum  include: 

(1)  Individual  Producers.  Each 
individual  that  owns  and  sells  at  least 
one  hog  or  pig  during  the  representative 
period  and  does  so  in  his  or  her  own 
name  is  entitled  to  cast  one  ballot 

(2)  Producers  who  are  a  corporation  or 
other  entity.  Each  corporation  or  other 
entity  that  owns  and  sells  at  least  one 
hog  or  pig  during  the  representative    ' 
period  is  entitled  to  cast  one  ballot.  A 
group  of  individuals,  such  as  members 
of  a  family,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  the  production  of  hogs  and 
pigs  will  be  entitled  to  only  one  vote; 
provided,  however,  that  any  member  of 


a  group  may  register  to  vote  as  a 
producer  if  he  or  she  sells  at  least  one 
hog  or  pig  in  his  or  her  owm  name. 

(3)  Importers.  Each  importer  who 
imports  hogs,  pigs,  pork,  or  pork 
products  during  the  representative 
period  is  entitled  to  cast  one  ballot.  A 
group  of  individuals,  such  as  members 
of  a  family,  a  partnership,  or  a 
corporation  engaged  in  the  importation 
of  hogs,  pigs,  pork,  or  pork  products 
will  be  entitled  to  only  one  vote; 
provided,  however,  that  any  member  of 
a  group  may  register  to  vote  as  a 
importer  if  he  or  she  imports  hogs,  pigs, 
pork,  or  pork  products  in  his  or  her  own 
name. 

fb)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized,  except  that  an  officer  or 
employee  of  a  corporate  producer  or 
importer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producer's  or  importer's  estate,  or  an 
authorized  representative  of  any  eligible 
producer  or  importer  (other  than  an 
individual  producer  or  importer),  such 
as  a  corporation  or  partnership,  may 
register  and  cast  a  ballot  on  behalf  of 
that  entity.  Any  individual  who 
registers  to  vote  in  the  referendum  on 
behalf  of  any  eligible  producer  or 
importer  corporation  or  other  entity 
must  certify  that  he  or  she  is  authorized 
to  take  such  action. 

§  1230.625     Time  and  place  of  registration 
and  voting. 

(a)  Producers.  The  referendum  shall 
be  held  for  3-consecutive  days  on 
September  19,  20,  21,  2000.  Eligible 
producers  shall  register  and  vote  on-site 
following  the  procedures  in  1230.628. 
Producers  shall  register  and  vote  during 
the  normal  business  hours  of  each 
coimty  FSA  office  or  request  absentee 
ballots  from  the  coimty  FSA  offices  by 
mail,  telephone,  or  facsimile,  or  pick  up 
an  absentee  ballot  in-person.  The 
absentee  voting  period  shall  be  from 
August  18,  2000.  through  September  21, 
2000. 

(b)  Importers.  Importer  voting  shall 
take  place  during  the  same  time  period 
provided  producers  for  in-person  and 
absentee  voting  in  the  referendum.  The 
referendum  shall  be  conducted  by  mail 
ballot  b\  the  FSA  headquarters  office  in 
Washington,  DC.  between  August  18, 
2000.  through  September  21,  2000. 

§  1230.626     Facilities  for  registering  and 
voting. 

(a)  Producers.  Each  county  FSA  office 
shall  provide: 

(1)  Adequate  facilities  and  space  to 
permit  producers  of  hogs  and  pigs  to 
register  and  to  mark  their  ballots  in 
secret; 


(2)  A  sealed  box  or  other  designated 
receptacle  for  registration  forms  and 
ballots  that  is  kept  under  observation 
during  office  hoiu-s  and  secured  at  all 
times;  and 

(3)  Copies  of  the  Order  for  review. 

(b)  Absentee  ballots.  Each  FSA  covmty 
office  shall  provide  each  producer  an 
absentee  ballot  package  upon  request. 
Producers  can  pick  up  an  absentee 
ballot  in-person  or  request  it  by 
telephone,  mail,  or  facsimile.  The  FSA 
coimty  office  will  provide  absentee 
ballots  by  mail  for  all  requests  received 
by  telephone,  mail,  or  facsimile.  The 
FSA  county  office  shall  record  date  of 
receipt  of  the  "Pork  Referendum" 
envelope  containing  the  completed 
absentee  ballot  on  the  Absentee  Voter 
Request  List  and  place  it  unopened  in 

a  secure  ballot  box. 

(c)  Importers.  The  FSA  headquarters 
office  in  Washington,  DC,  will: 

(1)  Mail  ballot  packages  to  eligible 
importers  upon  request; 

(2)  Have  a  sealed  box  or  other 
designated  receptacle  for  registration 
forms  and  ballots  that  is  kept  under 
observation  during  office  hours  and 
secured  at  all  times;  and 

(3)  Mail  copies  of  the  Order  to 
importers  if  requested  by  mail, 
telephone,  or  facsimile.  Importers  can 
also  pickup  a  ballot  in-persnn 

§1230.627     Registration  form  ana  ballot. 

(a)  Producers.  (1)  A  ballot  (Form  LS- 
72)  and  combined  registration  and 
certification  form  (Form  LS-72-2)  will 
be  used  for  voting  in-person.  The 
information  required  on  the  registration 
form  includes  name,  address,  and 
telephone  number.  Form  LS-72-2  also 
contains  the  certification  statement 
referenced  in  §  1230.628.  The  ballot  will 
require  producers  to  check  a  "yes"  or 

no. 

(2)  A  combined  registration  and 
voting  form  (Form  LS-73)  wdll  be  used 
for  absentee  voting.  The  information 
required  on  this  combined  registration 
and  voting  form  includes  name,  address, 
and  telephone  number.  Form  LS-73  also 
contains  the  certification  statement 
referenced  in  §  1230.628.  The  ballot  will 
require  producers  to  check  "yes"  or 

no. 

(b)  Importers.  A  combined  registration 
and  ballot  form  (Form  LS-76)  will  be 
used  for  importer  voting.  The 
information  required  on  this  combined 
registration  and  ballot  form  includes 
name,  address,  and  telephone  number. 
Form  LS-76  also  contains  the 
certification  statement  referenced  in 

§  1230.629.  The  ballot  will  require 
importers  to  check  "yes"  or  "no." 
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§  1230.628     Registration  and  voting 
procedures  for  producers. 

(a)  Registering  and  voting  in-person. 
(1)  Each  eligible  producer  who  wants  to 
vote  whether  as  an  individual  or  as  a 
representative  of  a  corporation  or  other 
entity  shall  register  during  the  3-day  in- 
person  voting  period  at  the  county  FSA 
office  where  FSA  maintains  and 
processes  the  individual  producer's  or 
corporation's  or  other  entities' 
administrative  farm  records.  A  producer 
voting  as  an  individual  or  as  a 
representative  of  a  corporation  or  other 
entity  not  participating  in  FSA 
programs,  shall  register  and  vote  in  the 
county  FSA  office  serving  the  county 
where  the  individual  producer  or 
corporation  or  other  entity  owns  hogs  or 
pigs.  An  individual  or  an  authorized 
representative  of  a  corporation  or  other 
entity  who  owns  hogs  or  pigs  in  more 
than  one  county  shall  register  and  vote 
in  the  FSA  county  office  where  the 
individual  or  corporation  or  other  entity 
does  most  of  their  business.  Producers 
shall  be  required  to  record  on  the  In- 
Person  Voter  Registration  List  (Form 
LS-75)  their  name  and  address,  and  if 
applicable,  the  name  and  address  of  the 
corporation  or  other  entity  they 
represent  before  they  can  receive  a 
registration  form  and  ballot.  To  register, 
producers  shall  complete  the  in-person 
registration  and  certification  form  (Form 
LS-72-2)  and  certify  that: 

(i)  They  or  the  corporation  or  other 
entity  they  represent  were  producers 
during  the  specified  representative 
period;  and 

(ii)  The  person  voting  on  behalf  of  a 
corporation  or  other  entity  referred  to  in 
§  1230.612  is  authorized  to  do  so. 

(2)  Each  eligible  producer  who  has 
not  voted  by  means  of  an  absentee  ballot 
may  cast  a  ballot  in-person  at  the 
location  and  time  set  forth  in  §  1230.625 
and  on  September  19,  20,  21.  2000. 
Eligible  producers  who  record  their 
names  and  addresses  and.  if  applicable, 
the  name  and  address  of  the  corporation 
or  other  entity  they  are  authorized  to 
represent  on  the  In-Person  Voter 
Registration  List  (Form  LS-75)  will 
receive  a  combined  registration  and 
certification  form  printed  on  an 
envelope  (Form  LS-72-2)  and  a  ballot 
(Form  LS-72).  Producers  will  enter  the 
information  requested  on  the  combined 
registration  and  certification  form/ 
envelope  (Form  LS-72-2)  as  indicated 
above.  Producers  will  then  mark  their 
ballots  to  indicate  "yes"  or  "no." 
Producers  will  place  their  completed 
ballots  in  an  envelope  marked  "Pork 
Ballot"  (Form  LS-72-1),  seal  and  place 
it  in  the  completed  and  signed 
registration  form/envelope  marked 
"Pork  Referendum  '  (Form  LS-72-2), 


seal  that  envelope  and  personally  place 
it  in  a  box  marked  "Ballot  Box"  or  other 
designated  receptacle.  Voting  will  be 
conducted  on-site  under  the  supervision 
of  the  county  FSA  County  Executive 
Director  (CED). 

(b)  Absentee  voting.  (1)  Eligible 
producers  who  are  unable  to  vote  in- 
person  may  request  an  absentee  voting 
package  consisting  of  a  combined 
registration  and  absentee  ballot  form 
(Form  LS-73)  and  two  envelopes — one 
marked  "Pork  Ballot"  (Form  LS-72-1) 
and  the  other  marked  "Pork 
Referendum"  (Form  LS-73-1)  by  mail, 
telephone,  facsimile,  or  by  picking  up 
one  in-person  from  the  county  FSA 
office  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records. 

(2)  If  a  producer,  whether  requesting 
an  absentee  ballot  as  an  individual  or  as 
an  authorized  representative  of  a 
corporation  or  other  entity  that  does  not 
participate  in  FSA  programs,  and 
therefore  does  not  have  administrative 
records  at  a  county  FSA  office,  he  or  she 
may  request  an  absentee  voting  package 
by  telephone,  mail,  facsimile,  or  pick  it 
up  in-person  fi-om  the  county  FSA  office 
serving  the  county  where  the  individual 
or  corporation  or  other  entity  owns  hogs 
or  pigs.  An  individual  or  authorized 
representative  of  a  corporation  or  other 
entity,  who  owns  hogs  or  pigs  in  more 
than  one  county  can  request  an  absentee 
ballot  from  the  county  FSA  office  where 
the  producer  or  corporation  or  other 
entity'  does  most  of  their  business. 

(3)  An  absentee  voting  package  will  be 
mailed  to  producers  by  the  FSA  CED  to 
the  address  provided  by  the  prospective 
voter.  Only  one  absentee  registration 
form  and  absentee  ballot  will  be 
provided  to  each  eligible  producer.  The 
absentee  ballots  and  registration  forms 
may  be  requested  during  August  1 , 
2000,  through  September  18,  2000. 

(4)  The  county  FSA  office  will  enter 
on  the  Absentee  Voter  Request  List 
(Form  LS-74)  the  name  and  address  of 
the  individual  or  corporation  or  other 
entity  requesting  an  absentee  ballot  and 
the  date  the  forms  were  requested. 

(5)  To  register,  eligible  producers 
shall  complete  and  sign  the  combined 
registration  and  certification  form  and 
absentee  ballot  (Form  LS-73)  and  certify 
that: 

(i)  They  or  the  corporation  or  other 
entity  they  represent  were  producers 
during  the  specified  representative 
period; 

(ii)  If  voting  on  behalf  of  a  corporation 
or  other  entity  referred  to  in  §  1230.612, 
they  are  authorized  to  do  so. 

(6)  A  producer,  after  completing  the 
absentee  voter  registration  form  and 
marking  the  ballot,  shall  remove  the 


ballot  portion  of  the  combined 
registration  and  absentee  ballot  form 
(Form  LS-73)  and  seal  the  completed 
ballot  in  a  separate  envelope  marked 
"Pork  Ballot"  (Form  LS-72-1)  and  place 
the  sealed  "Pork  Ballot"  envelope  in  the 
mailing  envelope  marked  "Pork 
Referendum"  (Form  LS-73-1)  along 
with  the  signed  registration  form. 
Producers  are  required  to  print  their 
name  and  address  on  the  mailing 
envelope  marked  "Pork  Referendiun" 
(Form  LS-73-1),  and  mail  or  hand 
deliver  it  to  the  county  FSA  office  from 
which  the  producer  or  corporation  or 
other  entity  obtained  the  absentee 
voting  package.  Absentee  ballots 
returned  in-person  must  be  received  by 
close  of  business  on  the  last  day  of  the 
in-person  voting  period,  which  is 
September  21,  2000.  Ballots  received 
after  that  date  will  be  counted  as  invalid 
ballots. 

(7)  Absentee  ballots  returned  by  mail 
have  to  be  postmarked  with  a  date  not 
later  than  the  last  day  of  the  in-person 
voting  period,  which  is  September  21, 
2000,  and  be  received  in  the  county  FSA 
office  by  the  close  of  business  on  the  5th 
business  day  after  the  last  day  of  the  ih- 
person  voting  period,  which  is 
September  28.  2000.  Absentee  ballots 
received  after  that  date  will  be  counted 
as  invalid  ballots.  Upon  receiving  the 
"Pork  Referendum"  envelope  (Form  LS- 
73-1)  containing  the  registration  form 
and  ballot,  the  county  FSA  CED  will 
record  the  date  the  "Pork  Referendum" 
envelope  (Form  LS-73-1)  containing 
the  absentee  ballot  was  received  in  the 
FSA  county  office  on  the  Absentee 
Voter  Request  List  (Form  LS-74) 
opposite  the  name  of  the  producer 
voting  absentee.  The  county  FSA  CED 
will  place  it,  unopened,  in  a  secure 
ballot  box. 

§  1 230.629     Registration  and  voting 
procedures  for  importers. 

laj  Individual  importers,  corporations, 
or  other  entities  can  obtain  the 
registration  and  certification  forms, 
ballots,  and  envelopes  by  mail  from  the 
following  address:  USDA,  FSA, 
Operations  Review  and  Analysis  Staff. 
Attention:  William  A.  Brown.  P.O.  Box 
44366.  Washington.  DC  20026--1366. 
Importers  may  pick  up  the  voting 
materials  in-person  at  USDA,  FSA, 
Operations  Review  and  Analysis  Staff. 
Room  2741,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW.. 
Washington.  DC.  Importers  may  also 
request  voting  materials  by  facsimile  or 
telephone.  The  facsimile  number  is  202/ 
690-3354  The  telephone  number  is 
202/720-6833. 

(b)  When  requesting  a  ballot,  eligible 
importers  will  be  required  to  submit  a 
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U.S.  Customs  Service  Form  7501 
showing  that  they  paid  the  pork 
assessment  during  the  representative 
period. 

(c)  Upon  receipt  of  a  request  and  U.S. 
Customs  Service  Form  7501,  the  voting 
materials  will  be  mailed  to  importers  by 
the  FSA  headquarters  office  in 
Washington.  DC.  to  the  address 
provided  by  the  importer  or  importer 
corporation  or  other  entity.  Onlv  one 
mail  ballot  and  registration  form  will  be 
provided  to  each  eligible  importer  The 
forms  must  be  requested  during  August 
1.  2000.  through  .September  21,  2000. 

(d)  The  FSA  headquarters  office  in 
Washington,  DC.  will  enter  on  the 
Importer  Ballot  Request  List  {Form  LS- 
77)  the  name  and  address  of  the 
importer  requesting  a  ballot  and  the  date 
of  the  request. 

(e)  To  register,  eligible  importers  will 
complete  and  sign  the  combined 
registration  form  and  ballot  [Form  LS- 
76)  and  certif\'  that: 

(1)  To  the  best  of  their  knowledge  and 
belief  the  information  provided  on  the 
form  is  true  and  accurate; 

(2)  If  votmg  on  behalf  of  an  importer 
corporation  or  other  entity  referred  to  in 
§  1230.612,  they  are  authorized  to  do  so. 

(f)  Eligible  importers,  after  completing 
the  combined  ballot  and  registration 
form,  will  remove  the  ballot  portion  of 
the  combined  registration  and  ballot 
form  (Form  LS-76)  and  seal  the 
completed  ballot  in  a  separate  envelope 
marked  "Pork  Ballot"  (Form  LS-72-1) 
and  place  the  sealed  "Pork  Ballot" 
envelope  in  the  mailing  envelope 
marked    Fork  Referendum"  (Form  LS- 
73-1)  along  with  the  signed  registration 
form.  Importers,  corporations,  or  other 
entities  must  legiblv  print  their  name 
and  address  on  the  mailing  envelope 
marked  "Pork  Referendum"  (Form  LS- 
73-1),  and  mail  the  envelope  to  the  FSA 
headquarters  office  at  the  following 
address:  USDA.  FSA.  Operations 
Review  and  Analysis  Staff.  Attention: 
William  A.  Brown,  Post  Office  Box 
44366.  Washington.  DC  20026-4366. 
Importers  may  hand  deliver  the  "Pork 
Referendum"  envelope  to  USDA,  FSA, 
Operations  Review  and  Analvsis  Staff, 
Room  2741.  South  Agriculture  Building, 
1400  Independence  Avenue,  SW., 
Washington.  DC. 

(g)  The  "Pork  Referendum"  envelope 
(Form  LS-73-1)  containing  the 
registration  form  and  ballot  has  to  be 
postmarked  with  a  date  not  later  than 
the  last  day  of  the  in-person  voting 
period,  which  is  September  21,  2000, 
and  be  received  in  the  FSA  headquarters 
office  by  the  close  of  business  on  the  5th 
business  day  after  the  date  of  the  last 
day  of  the  in-person  voting  period, 
which  IS  September  28,  2000.  If 


delivered  in-person,  it  has  to  reach 
headquarters  office  not  later  than  the 
last  day  of  the  in-person  voting  period. 
Ballots  received  after  that  date  wiU  be 
counted  as  invalid  ballots.  Upon 
receiving  the  "Pork  Referendum" 
envelope  (Form  LS-73-1)  containing 
the  registration  form  and  ballot,  an  FSA 
employee  will  record  the  date  the  "Pork 
Referendum"  envelope  containing  the 
completed  ballot  was  received  in  the 
FSA  headquarters  office  in  Washington, 
DC,  on  the  Importer  Ballot  Request  List 
(Form  LS-77)  directly  opposite  the 
voting  importer's  name.  The  FSA 
employee  will  place  the  "Pork 
Referendum"  envelope,  unopened,  in  a 
seciu-e  ballot  box. 

§1230.630     List  of  registered  voters 

(a)  Producers.  The  In-Person  Voter 
Registration  List  (Form  LS-75)  and  the 
Absentee  Voter  Request  List  (Form  LS- 
74)  will  be  available  for  inspection 
during  the  3  days  of  the  voting  period 
and  during  the  7  business  days 
following  the  date  of  the  last  day  of  the 
voting  period  at  the  county  FSA  office. 
The  lists  will  be  posted  during  regular 
office  hours  in  a  conspicuous  public 
location  at  the  FSA  county  office.  The 
Absentee  and  In-Person  Voter 
Registration  Lists  will  be  updated  and 
posted  daily.  The  complete  In-Person 
Voter  Request  List  (Form  LS-75)  will  be 
posted  m  the  FSA  coimty  office  on  the 
1st  business  day  after  the  date  of  the  last 
day  of  the  voting  period.  The  complete 
Absentee  Voter  Request  List  (Form  LS- 
74)  will  be  posted  in  the  FSA  county 
office  on  the  6th  business  day  after  the 
date  of  the  last  day  of  the  voting  period. 

(b)  Importers.  The  Importer  Ballot 
Request  List  (Form  LS-77)  will  be 
maintained  by  the  FSA  headquarters 
office  in  Washington,  DC,  and  not 
posted. 

§  1 230.631     Challenge  of  votes. 

(a)  Challenge  period.  During  the  dates 
of  the  3-consecutive  day  voting  period 
and  the  7  business  days  following  the 
voting  period,  the  ballots  of  producers 
may  be  challenged  at  the  FSA  county 
office. 

(b)  Who  can  challenge.  Any  person 
can  challenge  a  producer's  vote.  Any 
person  who  wants  to  challenge  shall  do 
so  in  writing  and  shall  include  the  full 
name  of  the  individual  or  corporation  or 
other  entity  being  challenged.  Each 
challenge  of  a  producer  vote  must  be 
made  on  a  separate  sheet  of  paper  and 
each  challenge  must  be  signed  by  the 
challenger.  The  identity  of  the 
challenger  will  be  kept  confidential 
except  as  the  Secretary  may  direct  or  as 
otherwise  required  by  law. 


(c)  Who  can  be  challenged.  Any 
producer  having  cast  an  in-person  ballot 
or  an  absentee  ballot  whose  name  is 
posted  on  the  In-Person  Voter 
Registration  List  (Form  LS-75)  or  the 
Absentee  Voter  Request  List  (Form  LS- 
74)  can  be  challenged.  Absentee  ballots 
have  to  be  received  in  the  FSA  county 
office  before  a  producer's  vote  can  be 
challenged.  There  is  no  challenge 
process  for  importers. 

(d)  Notification  of  challenges.  The 
FSA  County  Committee  or  its 
representative,  acting  on  behalf  the 
Administrator,  AMS,  will  notify 
challenged  producers  as  soon  as 
practicable,  but  no  later  than  12 
business  days  after  the  date  of  the  last 
day  of  the  in-person  voting  period.  FSA 
will  notify  all  challenged  persons  that 
documentation  such  as  sales 
documents,  tax  records,  or  other  similar 
doctunents  proving  that  the  person 
owned  and  sold  hogs  or  pigs  during  the 
representative  period  must  be  submitted 
or  his  or  her  vote  will  not  be  coimted. 
The  dociunentation  must  be  provided  to 
the  FSA  county  offices  within  5 
business  days  of  notification  and  not 
later  than  1 7  business  days  after  the  date 
of  the  last  day  of  the  voting  period. 

(e)  Determination  of  chajfenges.  The 
FSA  County  Committee  or  its 
representative,  acting  on  behalf  of  the 
Administrator,  AMS,  will  make  a 
determination  concerning  the  challenge 
based  on  documentation  provided  by 
the  producer  and  will  notify  challenged 
producers  as  soon  as  practicable,  but  no 
later  than  22  business  days  after  the  date 
of  the  last  day  of  the  in-person  voting 
period  of  its  decision. 

(f)  Challenged  ballot.  A  challenge  to  a 
ballot  shall  be  deemed  to  have  been 
resolved  if  the  determination  of  the  FSA 
County  Committee  or  its  representative, 
acting  on  behalf  of  the  Administrator, 
AMS,  is  not  appealed  within  the  time 
allowed  for  appeal  or  there  has  been  a 
determination  by  the  Administrator, 
AMS,  after  an  appeal. 

(g)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  by  the 
FSA  County  Committee  or  its 
representative,  acting  on  behalf  of  the 
Administrator,  AMS,  can  file  an  appeal 
at  the  FSA  coimty  office  within  5 
business  days  after  the  date  of  receipt  of 
the  letter  of  notification  of  ineligibility, 
but  not  later  than  November  2,  2000. 
The  FSA  county  office  shall  send  a 
producer's  appeal  by  facsimile  to  the 
Administrator,  AMS,  on  the  date  it  is 
filed  at  the  FSA  coimty  office  or  as  soon 
as  practical  thereafter. 

(h)  An  appeal  will  be  determined  by 
the  Administrator,  AMS,  as  soon  as 
practical,  but  in  all  cases  not  later  than 
the  45th  business  day  after  the  date  of 
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the  last  day  of  the  voting  period.  The 
Administrator,  AMS.  shall  send  her 
decision  on  a  producer's  appeal  to  the 
FSA  county  office  where  the  producer 
was  initially  challenged.  The  FSA 
county  office  shall  notify  the  challenged 
producer  of  the  Administrator's,  AMS, 
determination  on  his  or  her  appeal.  The 
Administrator's,  AMS,  determination  on 
an  appeal  shall  be  final. 

§  1 230.632     Receiving  ballots. 

(a)  Producem  A  ballot  shall  be 
considered  to  be  received  on  time  if: 

(1)  It  was  cast  in-person  in  the  county 
FSA  office  prior  to  the  close  of  business 
on  the  date  of  the  last  day  of  the  in- 
person  voting  period;  or 

(2)  It  was  cast  as  an  absentee  ballot, 
having  a  postmarked  date  not  later  than 
the  last  day  of  the  in-person  voting 
period  and  was  received  in  the  county 
FSA  office  not  later  than  the  close  of 
business,  5  business  days  after  the  last 
day  of  the  in-person  voting  period. 

(b)  Importers.  A  ballot  shall  be 
considered  to  be  received  on  time  if  it 
had  a  postmarked  date  not  later  than  the 
date  of  the  last  day  of  the  in-person 
voting  period  and  was  received  in  the 
FSA  headquarters  office  in  Washington, 
DC,  not  later  than  the  close  of  business, 
5  business  days  after  the  last  day  of  the 
in-person  voting  period. 

§  1230.633    Canvassing  ballots. 

U)  Producers.  (1)  Counting  the  ballots. 
Under  the  supervision  of  FSA  CED, 
acting  on  behalf  of  the  Administrator, 
AMS,  the  in-person  registration  and 
certification  form  envelopes  (Form  LS- 
72-2)  and  the  absentee  "Fork 
Referendum  "  envelopes  (Form  LS— 73— 
1)  containing  the  "Pork  Ballot" 
envelopes  for  producer  voters  will  be 
checked  against  the  In-Person  Voter 
Rei^istration  List  (Form  LS-75}  and  the 
.\bsentee  Voter  Request  List  (Form  LS- 
74).  respectively,  to  determine  properly 
registered  voters.  The  ballots  of 
producers  voting  in-person  whose 
names  are  not  on  the  In-Person  Voter 
Registration  List  (Form  LS-75),  will  be 
lieclared  invalid.  Likewise,  the  ballots  of 
pruducers  voting  absentee  whose  names 
are  not  on  the  Absentee  Voter  Request 
List  (Form  L.S-74)  will  be  declared 
invalid  All  ballots  of  challenged 
producer  voters  declared  ineligible  and 
invalid  ballots  will  be  kept  separate 
from  the  other  ballots  and  the  envelopes 
containing  these  ballots  will  not  be 
opened.  The  valid  ballots  will  be 
counted  on  November  29,  2000,  during 
regular  business  hours  on  the  46th 
business  dav  after  the  last  day  of  the  in- 
person  voting  period.  FSA  county  office 
employees  will  remove  the  sealed  "Pork 
Ballot"  envelopes  (Form  LS-72-1}  from 


the  registration  form  envelopes  and 
"Pork  Referendum"  envelopes  (absentee 
voting)  envelopes  of  all  eligible 
producer  voters  and  all  challenged 
producer  voters  determined  to  be 
eligible.  After  removing  all  "Pork 
Ballot"  envelopes,  FSA  coimty 
employees  will  shuffle  the  sealed  "Pork 
Ballot"  envelopes  or  otherwise  mix 
them  up  so  that  ballots  cannot  be 
matched  with  producers'  names.  After 
shuffling  the  "Pork  Ballot"  envelopes, 
FSA  county  employees  will  open  them 
and  count  the  ballots.  The  ballots  will 
be  counted  as  follows: 

(i)  Niunber  of  eligible  producers 
casting  valid  ballots; 

(ii)  Number  of  producers  favoring 
continuation  of  the  Pork  Checkoff 
Program; 

(iii)  Number  of  producers  favoring 
termination  of  the  Pork  Checkoff 
Program; 

(iv)  Number  of  challenged  producer 
ballots  deemed  ineligible; 

(v)  Number  of  invalid  ballots;  and 

(vi)  Number  of  spoiled  ballots. 

(2)  Invalid  ballots.  Ballots  will  be 
declared  invalid  if  a  producer  voting  in- 
person  has  failed  to  print  his  or  her 
name  and  address  on  the  In-Person 
Voter  Registration  List  (Form  LS-75)  or 
if  an  absentee  voter's  name  and  address 
is  not  recorded  on  the  Absentee  Voter 
Request  List  (Form  LS-74),  or  the 
registration  form  or  ballot  was 
incomplete  or  incorrectiv  completed. 

(3)  Spoiled  ballots.  Ballots  will  be 
considered  spoiled  if  they  are  mutilated 
or  marked  in  such  a  way  that  it  cannot 
be  determined  whether  the  voter  is 
voting  "yes"  or  "no."  Spoiled  ballots 
shall  not  be  considered  as  approving  or 
disapproving  the  Pork  Checkoff 
Program,  or  as  a  ballot  cast  in  the 
referendum. 

(4)  Confidentiality.  All  ballots  shall  be 
confidential  and  the  contents  of  the 
ballots  not  divulged  except  as  the 
Secretary  may  direct.  The  public  may 
witness  the  opening  of  the  ballot  box 
and  the  counting  of  the  votes  but  may 
not  interfere  with  the  process 

(b)  Importers.  (1)  Counting  the  ballots. 
FSA  headquarters  personnel,  acting  on 
behalf  of  the  Administrator,  .■'VMS,  will 
check  the  registration  forms  and  ballots 
for  all  importer  voters  against  the 
Importer  Ballot  Request  List  (Form  LS- 
77)  to  determine  properlv  registered 
voters.  The  ballots  of  importers  voting 
whose  names  are  nut  recorded  on  the 
Importer  Ballot  Request  List  (Form  LS- 
77),  will  be  declared  invalid.  All  ballots 
of  importer  voters  declared  invalid  will 
be  kept  separate  from  the  other  ballots 
and  the  envelopes  containing  these 
ballots  will  not  be  opened.  The  valid 
ballots  will  be  counted  on  November  29. 


2000,  during  regular  office  hours  on  the 
46th  business  day  after  the  date  of  the 
last  day  of  the  in-person  voting  period. 
FSA  headquarter  office  employees  will 
remove  the  sealed  "Pork  Ballot" 
envelope  (Form  LS-72-1)  from  the 
"Pork  Referendum"  envelopes  (Form 
LS-73-1)  of  all  eligible  importer  voters. 
After  removing  all  'Pork  Ballot" 
envelopes.  FSA  headquarter  employees 
will  shuffle  the  sealed  "Pork  Ballot" 
envelopes  or  otherwise  mix  them  up  so 
that  ballots  cannot  be  matched  with 
importers'  names,  ■\fter  shuffling  the 
"Pork  Ballot"  envelopes,  FSA 
headquarters  employees  will  open  the 
envelopes  and  count  the  ballots  The 
ballots  will  be  counted  as  follows: 

(i)  Number  of  eligible  importers 
casting  valid  ballots: 

(ii)  Number  of  importers  favoring 
continuation  of  the  Pork  Checkoff 
Program; 

(iii)  Number  of  importers  favoring 
termination  of  the  Pork  Checkoff 
Program; 

(iv)  Number  of  importer  ballots 
deemed  invalid;  and 

(v)  Number  of  spoiled  ballots. 

(2)  Invalid  ballots  Ballots  will  be 
declared  invalid  if  an  importer  voter's 
name  was  not  recorded  on  the  Importer 
Ballot  Request  List  (Form  LS-77),  or  the 
registration  form  or  ballot  was 
incomplete  or  incorrectly  completed. 

(3)  Spoiled  ballots  Ballots  will  be 
considered  spoiled  if  they  were 
mutilated  or  marked  in  such  a  way  that 
it  cannot  be  determined  whether  the 
voter  is  voting  "yes"  or  "no,"  Spoiled 
ballots  shall  not  be  considered  as  a 
ballot  cast  in  the  referendum. 

(4)  Confidentiality  All  ballots  shall  be 
confidential  and  the  contents  of  the 
ballots  not  divulged  except  as  the 
Secretary  may  direct.  The  public  can 
witness  the  opening  of  the  ballot  box 
and  the  counting  of  the  votes  but  cjm 
not  interfere  with  the  process 

§  1 230.634    FSA  county  office  report. 

The  FSA  county  office  will  notify  the 
FSA  State  office  of  the  results  of  the 
referendum.  Each  FSA  county  office 
will  transmit  the  results  of  the 
referendum  in  its  county  to  the  FSA 
State  office.  Such  report  will  include  the 
information  fisted  in  §  1230.633.  The 
results  of  the  referendum  in  each  county 
will  be  made  available  to  the  public, 
after  the  results  of  the  referendum  are 
announced  by  the  Secretary.  A  copy  of 
the  report  of  results  will  be  posted  for 
30  days  in  the  FSA  county  office  in  a 
conspicuous  place  accessible  to  the 
public  and  a  copy  will  be  kept  on  file 
in  the  FSA  county  office  for  a  period  of 
at  least  12  months  after  the  referendum. 
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§  1 230.635     FSA  State  office  report. 

Each  FSA  State  office  will  transmit  to 
the  Administrator,  FSA,  a  written 
sunmiary  of  the  results  of  the 
referendum  received  from  all  FSA 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  from  all  county  offices 
within  each  State  and  be  certified  by  the 
FSA  State  Executive  Director.  The  FSA 
State  office  will  maintain  a  copy  of  the 
summary  where  it  will  be  available  for 
public  inspection  for  a  period  of  not  less 
than  12  months 

§  1230.636     Results  of  the  referendum. 

(a)  The  Administrator,  FSA,  will 
submit  the  combined  results  of  the  FSA 
State  offices'  results  of  the  producers' 
vote  and  the  FSA  headquarters  office 
results  of  the  importers'  vote  to  the 
Administrator,  AMS.  The 
Administrator,  AMS,  will  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  referendum.  The  results  of 
the  referendum  will  be  announced  by 
the  Departmpnt  in  an  official  press 
release  and  published  in  the  Federal 
Register,  State  reports  on  producer 
balloting.  FSA  headquarters  office 
report  on  importer  balloting,  and  related 
papers  will  be  available  for  public 
inspection  m  the  office  of  the  Marketing 
Programs  Branch.  Livestock  and  Seed 
Program,  AMS,  USDA,  Room  2627, 
South  Agriculture  Building,  1400 
Independen(  e  .Avenue,  SW., 
Washington.  IK,. 

(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  producer  voting  results  in 


any  State  or  county  or  the  report  of 
importer  voting  results  shall  be 
reexamined  and  checked  by  such 
persons  as  may  be  designated  by  the 
Secretary. 

§1230-637      Disposition  o*  aaiioii  ar.c. 
records. 

(a)  Producer  ballots  and  records.  Each 
FSA  CED  will  place  in  sealed  containers 
marked  with  the  identification  of  the 
referendum,  the  voter  registration  list, 
absentee  voter  request  list,  voted  ballots, 
challenged  registration  forms/envelopes, 
challenged  absentee  voter  registration 
forms,  challenged  ballots  found  to  be 
ineligible,  invalid  ballots,  spoiled 
ballots,  and  coimty  summaries.  Such 
records  will  be  placed  imder  lock  in  a 
safe  place  under  the  custody  of  the  FSA 
CED  for  a  period  of  not  less  than  12 
months  after  the  referendum.  If  no 
notice  to  the  contrary  is  received  from 
the  Administrator,  FSA,  by  the  end  of 
such  time,  the  records  shall  be 
destroyed. 

(b)  Importer  ballots  and  records.  The 
FSA  headquarters  office  in  Washington, 
DC,  will  deliver  the  importers'  U.S. 
Customs  Service  Form  7501s,  the  voter 
registration  list,  voted  ballots,  invalid 
ballots,  spoiled  ballots,  and  national 
summaries  and  records  to  the  Marketing 
Programs  Branch,  Livestock  and  Seed 
Program,  AMS,  USDA,  Room  2627, 
South  Agricultxu^  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC.  A  Marketing  Programs 
Branch  employee  will  place  the  ballots 
and  records  in  sealed  containers  marked 
with  the  identification  of  the 


referendum.  Such  ballots  and  records 
will  be  placed  imder  lock'  in  a  safe  place 
under  the  custody  of  the  Marketing 
Programs  Branch  for  a  period  of  not  less 
than  12  months  after  the  referendum.  If 
no  notice  to  the  contrary  is  received 
from  the  Administrator,  AMS,  by  the 
end  of  such  time,  the  records  shall  be 
destroyed, 

§  1 230.638    Instructions  and  forms. 

The  Administrator,  AMS,  is 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendimi. 

Dated:  July  7,  2000. 

Kathleen  A.  Merrigan, 

Administrator,  Agricultum]  Marketing 
Service. 

BILUNG  CODE  341IMa-P 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations, 

\ppendix — Pork  Rett  .i  luium  Forms 

The  following  nine  forms  referenced  in 
Subpart  E  Part  1230 — Procedures  for  the 
Conduct  of  a  Referendum — will  be  used  for 
registering  and  voting  in  the  pork  referendum 
and  for  listing  registered  voters, 
LS-72    Pork  Producer  hi-Person  Voting 
LS-72-1     Pork  Ballot  (Envelope) 
LS-72-2    In-Person  Registration  and 

Certification  (Envelope) 
LS-73    Pork  Producer  Absentee  Voting 
LS-73-1     Pork  Referendum  (Envelope) 
LS-74    Absentee  Voter  Request  List 
LS-75    In-Person  Voter  Registration  List 
LS-76    Pork  Importer  Mail  Voting 
LS-77    Importer  Ballot  Request  List 
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PORK  PRODUCER 
IN-PERSON  \01ING 

L  NITED  STATES  DLPaRTME-NTT  OF  AGRICULTLRE 

AGRJCL'LTLTIAL  MARKt  1 ING  SERVICE 

REFERENDUM  ON  THE  PORK 

PROMOTION,  RESEARCH,  AND 

CONSUMER  INFORMATION  ORDER 

ELIGIBLE  VOTERS: 

•  Individual  PriKluctrs;  Any  individuaJ  who  owned  and  sold  one  ,>r  more  Digs  or  nogs  at  anv  tunc  r>er%veen  ■\uhus:    8.1999, 
and  August  17,  2000,  in  his  or  her  own  name  may  cast  one      le  xs  ah  maiv  taua  producer 

•  Business  Entitv  producers:  A  conx).^:,:in   riann:n>nip.  esiate   jr  other  legai  Dusmess  entir.  mat  ownea  and  sold  one  or 
more  pigs  or  hogs  at  any  tim?  -<er'.^ee"  Vagus!  1 8,  1999,  and  August  17,  2000,  is  enmled  to  one  vote   An  authorized 
individual  may  cast  the  business  .n:;::-'    . ot? 


Producers  VVho  >ell  Hogs  as  indi\iduals  and  Represent  a  Business  Entirv:    If  an  individual  owned  ana  soid  one  or  -nore 
Dig5  ^r  noj;  ^erA?er.  A.a.'i;s!    8    ,  '^■^^.  aiio  August  ':  '.  ."OOO.  m  nis  or  her  own  name  arid  ;s  an  authonzed  representative  j!  a 
ega   '^u'.;nesi  en',:rv  ^n,.  ■■,-^",cc  anc:  .oid  one  .ir  more  pigs  or  nogs  between  August  18.  i999  and  August  ]".  ZOOO,  he  or  she 
~a-  ;i;.:  T.e  ^m  vote  for  the  ousjies^  entity  and  one  vote  as  an  mdiviauai  producer 


•  Contract  Producers  are  Not  Eligible  !u  Vote     ;nd!Viauais  or  Justness  entities  that  raise  pigs  or  nogs  under  proauciion 

contracts  are  not  eligible  to  vote  unless  they  owiec  anc  sold  one  or  more  pigs  or  nogs  ui  their  ov«.n  name. 

LNSTRLC  TIONS  TO  \  (J TERS  (Please  read  carefully): 

1.  Before  you  VOTE,  you  must  prim  your  na^c-  j.nj  jaaress  on  the  In-Person  Voter  Registration  List,  and  if  you  are  voting 

or  ?enaiT  ot'  a  iega:  'business  ennr.    sucn  as  j  ^a-'TnersniD   .-OToration,  estate   et^-    also  print  its  name  ana  address  or  t.ne 
In-Person  V  oter  Registration  List 

2.  Lndividua,  producers  ana  other  producer  entities  mav  vote  at  the  counrv  Farm  Service  .Agencv  fFS.A)  office  where  PSA 
maintains  and  processes  the  producer  s  administrative  tarm  records    Producers  not  panicipating  m  FS.A  programs  mav  vote 
in  'Jie  counr-  PSA  office  ser^'ing  :he  counr-  where  the  producer  owns  hogs  and  i3igs 


4. 
5. 


If  vou  ire  voting  as  an  :narviduai.  please  ortn;  vour  name,  address,  and  telephone  number  in  the  spaces  provided  and  sign  the 
Registration  and  Certification  Statement   If  <ou  are  voting  on  Dehaif  of  a  legai  business  entity,  such  as  a  parmershm. 
corporation,  estate  etc    orin'  vou-  narr.e  'Irst  and  then  pnnt  its  name,  address,  and  leiephone  number  m  the  spaces  t^rovided 
and  sign  tne  Registration  and  Cenification  Statement 
(If  you  do  not  complete  this  step  vour  ballot  will  be  invalidated  and  your  vote  will  not  be  counted.) 

Check  "Yes"  W-No"  mi  the  Ballot  -eiow  Pijt  this  fo,Tr  m  tne  envelope  marked  "PORK  BALLOT"  and  seal  it 

Puttbe'^PORK  BAl  LOT-  envelope  into  ihs  -PORK  REFERENDUM-  enveiooc.  seaJ  it,  and  place  it  in  the  designated 
"Ballot  Box" 


LS-72  (OMo> 


BALLOT 

Do  you  favor  continuing  the  Pork  Checkoff  program? 


□     YES 


□     NO 


.  ■^:=  '-verse  ,M  '-irv-  tor  Burden  and  Nondiscr-.minaso'v  staiements.) 
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NOTE:   According  to  the  Paperwork  Reauctior  Act  of '  995  an  agency  mav  not  conduct  or  soo^so-  and  a  person  is  not 
required  to  resoona  tc  a  collection  of  information  jmess  /.'  displays  a  valid  QMS  control  numDe-    '^^-t  .a/zd  0MB  control 
number  for  this  information  coiiectior  s  058i-0i94    The  lime  reauinec  to  comoiete  this  mformatiD-  collection  is  estimated 
to  average  05  tiours  per  rp-^ponse  including  ttie  time  fo^  reviewing  inswctions  seancnmc  existr^c  data  sources, 
gattienng  and  maintaining  ttie  data  needed,  ana  completing  and  reviewing  the  collection  of  mfonnation. 

^e  J  S  Department  of  Agncultu^e  '"JSDAJ  prohibits  dischmination  in  alf  its  prog'^ms  ana  acf-.-n^es  on  the  basis  of  race 
color  national  ongin  sex  religion  age  disaPiiity-  political  beliefs  sexuai  onentatior   o' manta  ::' ■amily  status.   (Not  all 
prohibited  bases  apply  to  all  onograms  ;  Persons  with  aisaomties  who  require  alter-^atr^e  means  ^o-  communication  of 
program  information  ;  Braille  large  onn;  audiotaoe  etc  :  snou  id  contact  USD  A  s  "APQE"  Z^^te-  3t  202-720-2600  (voice 
and  TDD). 

"o  file  a  compiaint  0^ discnminatior  A-nte  JSDA  Directs  Office  of  Civii  Rignts  Rc-o- 22 S-W.  Whitten  Building,  14th  and 
independence  Avenue  SW  Wasrimgro^^  DC  20250-94' Z  o-  caH  202- 20-5964  ! voice  anc  TDD).   USDA  is  an  equal 
opportunity  provider  and  employer 


(Continuation  of  Form  LS-72) 
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PORK  PRODI  CER 
ABSEM  I  F  \  OTING 


'  MTED  STATES  UFP4RTMENT  OF  AGRICl  LTl  Rf 

»GR1CILm  R  \.  MARKETING  SERVICE 

REFERENDl  M  ON  THE  PORK 

PROMOTION.  RESEARCH,  AND 

CONSl'MER  INFORMATION  ORDER 


i  i  li.IBi  f  vniKRS: 

•  ind!vi<iuii  producer!     Anv  :ndi'vidutlvlMMWdwinllnc  or  more  pigs  or  iiO|^s  ai  arv  time  ^crw;;r  August    S    ''>^ 

(r;-»j4.-.:         ;  ■(>,    r> '>:i  jr  ntr  own  MBWBMyeMIOBeWte  »s  ai' individual  produce: 


•  3uiine«  tnlin  Productrj  i  ;ofi>onuior,  partnership  ;siaie  or  olher  legai  business  cniiiy  inai  ..^-»i!-a  aiiJ  soid  one  ur  lore 
;:!g3  ;r  logs  ai  any  time  Berwecr  A.ugu$I  18  ! ''W  and  Augusl  !  "  2000  15  enliUeJ  ;>;  line  -oie  \r,  au'honzsJ  mdivijua!  may 
;iSI  sne  Dusiricss  enlirv  s  volt 

•  Pnxiuctn  Who  S«ll  Ho(>  u  iDdtvtduab  tad  Hepmcni  •  Basinns  Collly     il  ar.  individual  owned  and  sold  one  ar  more  pigs 

"-  riogs  V!-*rer  \ugust  18,  1999.  and  Augusi  I'',  ^'300  in  his  ot  tier  own  name  ajid  'S  an  authorized  represeniative  of  a  legal 
r'usiness  ;riir-  *ho  owned  and  sold  one  or  more  pigs  or  hogs  between  Augusi  I  S' «W  anj  «.  jgusi  : ''  200O  he  ar  sfi;  mav 
;««  mr  jrt  .oie  tor  tne  businCM  enlitv  and  one  vote  as  an  individual  producer 

•  Contract  Prodactn  art  No<  EU(ibte  to  Vote:    individuals  or  business  eniuies  that  'aise  pigs  or  hogs  under  productior 
con!:  jk:;s  ft  '■:■.!  f  hgibie  lu  vote  unless  thev  owned  and  sold  oi«  01  more  pigs  ot  nogs  m  Iheir  own  name 

INST  HI  CTIONS  T(  I  VOTERS  (Plcaie  t^tl  cartfullyi: 

I.  If  yOw  arc  v(:|'ng  as  an  itsd'viduai,  plc«<  print  your  name,  address,  and  telcplione  number  in  the  spaces  provtdcd  beto«  and  sign 

the  Registration  and  Certification  Statement   i*'  y',10  arc  »o!ing  >n  behalf  oi'a  legal  Dusincss  chmi*    such  as  a  panncrsr.ip 
:  'fporat^:'    estate   zk     prini  yout  narric  first  an.,:  it  r-  ^fni  ih  nan^c   add'css,  and  telephone  luniber   ':  'nc  spaces  pr:;:\  •■jed  and 
:;,(c:    ^t  Registration  and  Cerlincalion  Slatemeni 


2. 
3. 


M»fk  "Yes"  or  "No"  on  the  Billot  beio* 

Scpanie  the  completed  Ballot  from  the   est  :'  1 
the -PORK  BALI  OT-  ;r.r  .ix 


the  Baiiol  .n  ihc  c::>?iope  -larl^ed  "PORK  B^I  1  IT  "  ^ea' 


Ptac*  both  the  sealctl  "PORK  BAl,l.OT"  inweii.pe  and  .remainder  of  the  form  containing  the  corr.pleted  and  signed 
R«^n<ion  and  Certification  Stalcroenl  into  the  tn.eiope  marlied  "PORK  REFERENDUM."  Seai  the  -PORK 
RBFERENOI  M-et;>eiop<    Print  your  name  and  addren  In  llit  upper  left-kand  corner  of  the 'POHS.  REFER^ND  JV" 

envelope 

Ma::  :)f  aeiivc  ine  •*Pt)RK  REFERENDLM"  envelope  to  the  countv  Farm  Service  Age  'cy  (FS.Ai  office  frotn  whIcF  you 
oM/iiiiei:  'he  absentee  .jting  :"natenals    To  he  counted   -our  "POPK  REFERENDA  Vf"  envelope  must  contain  (he  c-  rrect  and 

cofr,pictect  *"or":: 


6. 
7. 
1. 


if  :he  'PORK  HEFERENDl  M"  envelope  is  niaiied.  !i  :Tiusi  be  p»>$tmartted  not  laie:  than  .Vieptemoei  . 

cocinsv  s-Sa  .;rf,te  not  later  than  September  2%   21)0 

If  the  -PORK  REFERENDI.  M"  envelope  is  nar.o  .jeir.ereo   11  must  arrive  ai  me  fSA  .uuniv  otTice  C 
September  2 ; ,  ;00C 


2000  and  arrwt  m  ttie 


;,ose  0!  busmen 


Failure  10  complete,  sign,  ano  return  this  Registtatioa  and  Certification  Slaletnen!  «  tt:  'he  Ballot  -vih  invalidate  the  Ballot 
and  yotir  vole  will  not  be  counted.  Late  balToi<  »ilt  not  be  counted 


REGISTRATION  AND  CERTIFICATIO^  STATEMENT  (Abaeoiee  voiing 


NAME  (Sec  kmnKtim  Mimbcr  I) 


MAJUNO  ADDRESS  (Smci.  P  O.  Boa.  or  RmK  No.  CMy.  Suae  Zir  Cade) 


REPRESEhrnNO  111  »(>c..tMi.c 


TELEPtlONE  NUMBER  (Iiki 


J 


I  HtRBBV  CUTirV  at  JoaM  llmt  itiwten  <a^uji    «   .  99v.  ami  iugtai    '.  MOA  /.  orlAa  rruiiy  ''w  '  "m  auihonzta  ic  reprtsem  ctw^eJ 
and  leU  em  or  man  pifiar  haft  and  Uxu  :io   1 1'    I'v  nxc  /  am  corlmg  m  ifiu  ci^iaeiiy  In  (A*  port  rt^reiKAwi.  I  further  certify  that  to  the 
bat  cftKylmmtaifiaitiUUi^a  (n^bnaa.  .n  :«  ;v.jid  hereirt  is  tnu  and  accurate 


-r 


SKiNATURE 


0*' 


LS-73(i 


You -na-.    ,-.v  ..T«    l>t')ntiliipioilO.OOt,lmprit0nediiiyic'rrnn   or  boih   ^o' t^a^g^i   'r  tillfullv  making  fnlst  ttatertena 
wHkm  ihu  iocumemi  i  IS  VSC  iecnon  ItOI). 

SEPARATE  HERE 


EAlLOI 

Do  you  flavor  ccntinu in ki  the  Pork  TheckofT  program? 


M-:s 


□     NO 


(See  reverse  of  form  for  Uuroc"  ind  Sond'sc-r-inaiorv  Siatr^eni! 
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NOTE:   According  to  the  Paperwork  Reduction  Act  of  1995  an  agency  may  not  ccnauct  o^  sdc^sc^  a-  ::  a  p?'s:  -  5  .s  not 
required  to  respond  to  a  collection  of  information  unless  it  displays  a  valid  0MB  control  numpe'    ""^e  ,ai>c  OMB  ronfro/ 
number  for  this  information  collection  is  0581-0194    The  time  requirea  to  complete  this  informatior  conec'jo^  5  es'j-^a'ed 
to  average  10  hours  per  response  including  the  time  for  reviewing  mstnjctions.  searching  existing  data  souses 
gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  mfonnation 

The  U^  S  Department  of  Agnculture  (USDA)  prohibits  discnmination  in  alt  its  programs  and  acffvifics  on  fhe  fees  5  nf  -a^p 
color,  national  ongin.  sex  religion,  age.  disability,  political  beliefs,  sexual  onentation  or  mantai  or  fami-v  status     %  r  a^ 
prohibited  bases  apply  to  all  programs )  Persons  with  disabilities  who  require  aitematrve  means  (or  co'^^-u-zcaf^o-  -* 
program  information  (Braille  large  pnnt.  audiotape  etc.)  should  contact  USDA  s  TARGET  Center  at  2G2  '20-250  ■  (voice 
and  TDD) 


To  file  a  complaint  of  discnmination  write  USDA  Director  Office  ct  Civi' Rights  Roo^-  J26-^\ 
Independence  Avenue  SW  Washington  DC  20250-9410  or  can  2Q2-72G-b964  ^vo^ce  anc  'Z 
opportunity  provider  and  employer. 


►i^rreT  Building.  14th  and 
D).  USDA  is  an  equal 


(Continuation  of  Form  LS-73) 
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REPRODUCE  LOCALiy     IncJudm  form  numbar  arxs  date  on  all  reproductions. 


ABSENTEE  VOTER 
REQUEST  LIST 


H,fW»  iKi'*^<r^^  ■  ow»  mo  ftit»ij>i»4 


REFERENDUM  ON  'rHE  PORK  PROWCON, 
RESEARCH    AND  CONSUMER  INFORMATION  ORDER 


COUNTY    E     e      ame  of  county! 


NOTE:    A  separate    Absentee  Voter  Request  List"  must  be  maintained  fo'  ea 


cf'  :ou''i'»  se'vM. 


PLEASE  PRINT  REQUIRED  INFORM  A  VON 


OATt 
REQUESTED 

NAME   ;>   vC'ER 

!          REPRESENTING 
tf  voanft  as  ttu  auttutnzre 
""Fpresensanvf  of  u  *rj?a 

mnr,  iparmrnfup 

^orporanon.  fsicae.  etc.) 

enter  as  name 

1 

BAUOT  MAIUNG  ADDRESS 

DATE       ^^^^1 

BAaO*     ^^^H 

RECErvE:  ^^^^H 

BYFSA     ^^^^H 

'- 

«• 

LS-74i06  00i 


415: 
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aiicn- 


REPRODUCE  lOCAU-I-       nc'iKM  '"-— 


•a--'  on  all  rBproductiona. 

! 


ton*  ArrKovto    own  i»o  3S«^^»a 


juiiTfD  tTAns  Det>*jmiwifT  of  aqricultuw 


IN-PERSON  VOTER 
REGISTRATION  LIST 


REFERENDUM  ON  THE  PORK  PROMOTION 
RESEARCH    AND  CONSUMER  INFORMATION  ORDER 


C O U N  T V  'r--: .gr  name  of  coun ty) 


NOTE     A  separate    in  Penscir     .otef  Reqsstration  Lsst  musi  be  maintained  for  each  county  served. 


PLEASE  PRINT  REQUIRED  INFORMATION 


NAME  AND  ADDRESS  OF  VOTER 


REPRESENTING 

tfvoan^  X!  "If  _!u.'A(<'-7;rii  'rprrsirmar,\f  ji  j  ,ei/iit  '>usineis  trau\ 


LS  7  5     -iftooi 
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PORK  IMPORTER 
MAIL  VOTING 


■  fn.  *.pprv*et      ii'St     -H 


>!TEO  STATES  DEPARTMENT  or  ACRICULTL'RI 
-AGRICULTURAL  MARKBTINO  SERVICE 

RFFERENDUM  OV  THF  PORK 
PROMOTION    RFSFaRI  H    aSD 

(  ONSl   N1KR  iNFOR\1.\Ti()N  (iRlif-K 


between 


entity  thai  imported  pigs,  hogx,  poffc, 

c  '.c  ant  votf  An  luttiorlzed 


ELIGIBLE  VOTERS: 

•  Indittduil  linponen     An^  mdividuii  \*ho  imported  pigf   -ogi   Doric,  or  pork  products  at  iny  time 
Augur  18    iiW  and  August  I"  200C,  iti  his  or  her  own  name'-ruv  rar!  one  -.->•?  a?  sr  indlvidoiu  in 

•  Buinesa  Eotitv  Inporten:   A  corporation,  partnership  esiaic   :•■  cHhe' lega   •<> 
or  pork  products  at  any  time  between  August  II.  )99<s,  and  August    "  lOfX    u 
individual  mav  cast  tt>e  business  entities'  vote 

•  Importers  Who  Import  as  lndtvtdBaliaBd  Represent  a  Business  Eatity:  If  in  individMl  imported  pkLhott,  port,  or 

ports  products  between  August  II,  1999,  and  August  1',  2000  .n  Ms  or  her  own  Mine  end  h M  ■HhoaSd  nSiMnarivt  nt 
a  legal  business  entity  wtio  imported  pi|3,  bop,  pork,  or  pork  products  beiwee-  AugusTI,  1999,  md  August  17,  2000,  In 
or  she  may  cast  the  one  vote  for  the  business  entity  and  one  vote  as  an  md' .  idea!  importer. 

INSTRUCTIONS  TO  VOTERS  (PUatt  read  carefully); 

I.  If  you  are  voting  as  an  individual,  please  prim  your  name  adOrrs,  and  lelephonc  number  in  the  ipaces  provided  below  ad 

sign  the  Rcglstratloa  and  CertincaMoa  Suiement  If  you  are  .onng  or  behalf  ofa  legal  business  entity,  such  as  a 

nartnership.  coiporation.  estate,  etc..  print  your  name  first  and  ther  p'ln'  its  nar^r  td-lrf-,.   j-  -  '''mhonenumber  In  the 
spaces  provided  and  sign  the  Reglstrattoa  and  Certtncatton  Staiement 


2. 
3. 


6. 

7. 


Mar*  '^  e»    or  "Nc    or  the  Ballot  below 

Separate  the  completed  Baltot  frorp  the  resi  of  this  form,  and  put  the  Ballot  in  the  envelope  marked  "PORK  BALLOT." 
Seal  the  "PORK  BALLOT'  envelope 

Place  Doih  the  sealed  'PORK  BALLOT"  envelope  and  the  remainder  of  the  form  containing  the  completed  and  signed 
Registration  and  Cerfificatton  Slatemeat  intc  the  envelope  mariced''PORK  REFERENDUM."  Seal  the  "PORK 
REFERENDUM'  envelope    Ptiml  your  namt  anil  addrm  in  thr  urrtr  len-heie  cr-'rier  of  the  "PORK 
REFERENDUM- rw/ope.  "' 

Va    ar  deliver  the -PORK  REFERENDUM"  erveiocx'    -e  Farm  Service  Agency  (FSA)  office  in  Washington  DC    To 
tK  counted,  your  -PORK  REFERENDUM"  envelope  -rus;  t>e  postmarked  notlater  than  September  2 1 ,  200<r  and  »rivt  In 

the  \«.  ashington,  D  C.  FSA  office  not  later  thar.  September  :g,  2000. 

Mailing  address  of  N^ashmgton  DC  Office    LSDA   FSA  Re- e^  and  Analysb  Sttff,  Attention:  William  A  Brown 

P.O.  Bcj  44366,  Washington,  D  C  20O26-43()6 

. I  hand  delivered  the  "PORK  REFERENDUM"  envelope  -js'  a-  -r  n-   -i-  >  - '       ',  ^  .,      r  -ing  address  FSA 

'perations  Review  and  .Analysis  Staff.  Room  J"'!  i    5k>u*  Agriculiu-e  Building     4h     ■vjfvnjcnce  Avenue  SW         ' 
*  ashington.  D  C  .  not  later  than  September  2 1 .  2(XK) 

'aiiure  10  complete,  'len  and  return  this  ReglstrattoB  and  CertincaUon  Suiemeat  »iu.  ai«  B«lk)t  will  inva„viaie  ibt  iialioi 
and  your  vole  will  not  be  counted   LaU  ballots  will  not  bt  rounted 


REGISTRATION  AND  CERTIFICATION  STaTFMENT  (Mail  vctine) 

NAME  (Set  instruction  number  1)  REPRESENTING  (ifapplicaMe) 


MAIUNO  ADDRESS  (Street,  P  O  Bo«,  or  Rmk  No..  City,  Stale.  ZIP  Code) 


aUrtlONE  NUMIIKK  (iiidii*i«  area  code) 


IHEREBV  <  ERTin     -.ai  jomelimt  tvrwrr-  <u^j     >      JO?  c-'d  August  17.  2000.  I.  or  Iht  tnlily  thai  I  am  mlhon^d  IB  rtprtunl. 

pigi  hof!  rori.  .^  por<  p^naucii  ana  thai  ih:i  n  ihf  onn  vni,  /  am  catlmg  m  Ihit  capaeily  in  the  pork  rt/timdum  l/anhtr  etrtifii  llm  lo  Hb 

besi  o/  m\  kno^ieagt  ana  .Hrne'  rv  m'oi'mauon  prcviotd  ht^m  u  irta  and  accuraU- 


SKJNAT!  Rf 


LS-76( 


DATE 


Yov  mav  m  In,  bf  ftfird up  w  ilOOOt.  lmpnsnnraupio5ftmn,arbatk,forlMo»iittl}prwUt/»lljiimUi>tfiiltt 
nair-nrnn  o-iihin    ruis  tocvmtni  •<>  I  SC  Seaion  Ittli. 

SEPARATE  HERE 


BALLOT 

Do  you  (a\  or  contirumg  the  Pork  Checkoff  program? 


n     YES 


□     NO 


_Scc  Tvcrw  -■.'  '(j-rT_  '_:y  '■j^^'_2z'-.  h::l  '>Qn2-5C: 


41524 
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^quirea  tc  '■espona  to  a  Cw 


Cf;C''  or  in^or'-naUon 


^ct  Q'  '995  an  agency  may  not  conduct  or  sponsor,  andaparsonsis  not 
,niess  it  aisDiays  a  valid  0MB  control  number    The  valid  0MB  control 


number  for  tn>s  information  collection  s  058'' -0194    ^he  time  required  to  complete  this  information  collection  is  estimated 
to  average  ^Q  hours  oe^  resDonse  including  the  time  for  reviewing  instructions,  searching  existing  data  sources, 
gathenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 

The  US  Deoariment  of  Agncu'ture  .  l'SD^'  orohibits  discnmination  in  all  its  programs  and  activitios  on  the  basis  of  race, 
color,  national  ongip  sex   '■ei'gion  age  cJ/saC't/fy  political  beliefs  sexual  orientation,  or  mantal  or  family  status    (Not  all 
prohibited  bases  apoiv  to  an  cog  an s     Persons  with  disabilities  who  require  alternative  mea/is  for  communication  of 
program  information  ■Braiile    a-ge  omi  audiotape  etc  '  should  contact  USDA's  TARGET  Center  at  202-720-2600  (voice 

and  TDDi. 


To  file  a  comoiamt  o'  aisc'im^-a:  c- 
Independence  Avenue  Si-V  Aas'^- 
opportunity  provae'  ana  -employer. 


.'Qcto'  Office  of  Civil  Rights  Room  326-W  Whitten  Building.  I4th  and 
G-  9-i ' :  3'  ;a//  202-  72(}-b964  (voice  and  TDD)    USDA  is  an  equal 


(Continuation  of  Form  LS-76) 
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IMPORTER  BALLOT 
REQUEST  LIST 

REFERENDUM  ON  THE  PORK  PROMOTION 
RESEARCH    AND  CONSUMER  INFORMATION  CRDtR 

PLEASE  PRtNT  REQUIRED  INFORM  A  TJON 

DATE 
REQUESTED 

rJAME  OF  VOTER 

,"  vixin/i  oj  !ht  authorized 
-CTfjfWanvf  of  a  trgal 

mnn  iparmrnnu- 

corporanor.    eaait    rjc  ) 

enier  ai  name 

BALLOT  MAIUNG  ADDRESS 

DATE       ^^H 

BALLOT     ^^B 

RECEIVED  ^^^1 

BYFSA     ^^H 

• 

- 

- 

. 
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Part  V 


Department  of 
Justice 

Immigration  and  Naturali/ation   '^<  n  ice 

8  CFR  Parts  10^.  214.  248.  264 
Nonimmigrani  (  la*»se^;  Aiicn«<  i  *>rnin^ 
TemfHjrariJy  to  I  .s    to  Perform 
Agricultural  Labor  or  services:   H   -A 
C  lassification  Petitions:  Final  Kuk 
Nonimmigrant  Classe**:    lenipt)rar\ 
Agricultural  Worker  (H-2Ai   Petitions 
Pr(x;essing  Procedures;   Propostn^i   Rule 

Department  of  Labor 

Employment  and  Training   \dniini*«tration 

20  (  FR  Part  6SS 

l^bor  (  ertificati(^n  and  Petition   Process 
for  the  Temporar\    Fmpiovnunt   <»f 
Nonimmigrant  Aliens   in   the   I  mted   ^laies 
Agriculture:  Authority  Delegation  t( 
Adjudicate:   Final  Rule  and   Modilicaiion  i>i 
Fee  Structure:  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
8CFR  Parts  103  and  214 


[INS  No.  1946-98, 
2000] 

RIN1115-AF29 


AG  Order  No.  2313- 


Delegation  of  the  Adjudication  of 
Certain  Temporary  Agricultural  Worker 
(H-2A)  Petitions.  Appellate  and 
Revocation  Authority  for  Those 
Petitions  to  the  Secretary  of  Labor 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  amends  the 
Inunigration  and  Naturahzation  Service 
(Service)  regulations  to  transfer  to  the 
Secretary  of  Labor  the  authority  to 
adjudicate  petitions  for  temporary 
agricultural  workers  (H-2As),  and  the 
authority  to  decide  appeals  on  those 
decisions  and  to  make  determinations 
for  revocation  of  petition  approvals. 
This  rule  does  not  affect  the  Service's 
authority  to  make  determinations  at  a 
port-of-entn,  of  an  alien's  admissibiUty 
to  the  United  States,  or  of  an  alien's 
eligibility  for  change  of  noninunigrant 
status,  or  for  extension  of  stay.  This  rule 
streamlines  the  existing  H-2A 
petitioning  process  and  makes  the 
process  easier  and  faster  for  employers 
of  temporajn,-  agricultural  workers. 

DATES:  This  rule  is  effective  November 

13. 2000 

FOR  FURTHER  INFORMATION  CONTACT:  Bert 
Rizzo,  Supervisory  Immigration 
Adjudications  Officer,  Programs 
Division.  Immigration  and 
Naturalization  Service,  425  I  Street,  NW. 
Room  4213.  Washington,  DC  20536. 
telephone  (202)  307-8996. 
SUPPLEMENTARY  INFORMATION: 

What  Is  An  H-2A  Petition? 

The  Immigration  and  Nationality  Act 
(Act)  provides  for  an  employer  to  seek 
the  services  of  foreign  workers  to 
perform  temporary  or  seasonal 
agricultural  services  in  the  United 
States.  These  temporary  agricidtural 
workers  are  known  as  H-2As. 

What  Are  the  Department  of  Labor's 
(DOL)  and  Service's  Current  Roles? 

Under  present  procedures,  DOL  plays 
the  principal  role  with  respect  to 
employment  of  H-2A  workers  since 
DOL  must  first  consider  an  employer's 

application  and  issue  a  labor 
certification  tor  the  hiring  of  temporary 
agricultural  workers.  Once  DOL  issues  a 


labor  certification,  the  employer  then 
files  an  H-2A  petition  with  the  Service 
and  attaches  DOL  certification. 

The  Service's  role  in  the  process 
consists  mainly  of  confirming  that  DOL 
has  issued  a  labor  certification,  that  the 
services  required  are  temporary  or 
seasonal  (which  is  also  considered  by 
DOL),  and  that  any  prior  H-2A 
violations  by  that  employer  have  been 
corrected. 

Why  Is  the  Service  Delegating 
Authority  to  the  Secretary  of  Labor? 

On  December  7,  1998,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  at  63  FR  67431  to 
transfer  authority  to  adjudicate  certain 
temporary  agricultural  worker  petitions 
(H-2As)  to  the  Secretary  of  Labor.  The 
initial  proposal  was  to  allow  DOL  to 
adjudicate  all  H-2A  petitions  where  the 
ahen  beneficiaries  were  located  outside 
of  the  United  States,  while  the  Service 
woidd  continue  to  adjudicate  petitions 
when  the  alien  beneficiaries  were 
located  within  the  United  States.  As 
described  below,  the  Service  has  revised 
the  approach  of  the  proposed  rule  to 
effectuate  a  more  comprehensive,  one- 
step  process  for  the  adjudication  of  H- 
2Apetitions  by  DOL 

This  rule  is  intended  to  streamline  the 
process  and  consolidate  the  H-2A 
determinations  within  DOL,  the  agency 
having  the  far  greater  role  in  the  existing 
process.  Consolidation  under  DOL  is 
logical  because  of  the  Service's  minimal 
role  and  the  abitity  of  DOL  to  handle  the 
limited  additional  considerations  to 
adjudicate  completely  both  the  labor 
certification  and  petition  portions  of  the 
process. 

However,  the  transfer  of  authority  to 
DOL  is  being  made  only  for 
determinations  of  the  eligibility  for 
classification  of  alien  beneficiaries  for 
H-2A  status.  The  Attorney  General  is 
not  further  delegating  to  DOL  the 
control  of  aliens  within  the  United 
States.  Therefore,  this  rule  provides  that 
DOL  will  forward  requests  to  extend  the 
stay  or  change  the  status  of  alien 
beneficiaries  of  H-2A  petitions  to  the 
Service  for  adjudication.  Since  DOL  and 
the  Service  will  conduct  the  necessary 
interagency  coordination,  the 
petitioners  will  still  have  the  advantage 
of  a  one-stop  forum  for  the  filing  of  all 
H-2A  matters. 

What  Comments  Did  the  Service 
Receive  on  the  Proposed  Rule? 

The  Service  received  eight  comments 
to  the  proposed  rule.  The  comments 
were  from  employer  associations  and 
the  American  Immigration  Lawyers 
Association.  The  comments  generally 
were  divided  among  six  issues.  The 


following  is  a  discussion  of  the 
comments  and  the  Service's  response: 

1 .  Filing  Form 

Five  of  the  commenters  believed  that 
the  Service  was  not  properly  planning 
for  its  continued  role  in  developing  the 
fihng  form(s)  or  the  data  to  be  gathered 
from  the  petitioner,  although  they  did 
not  offer  reasons  for  this  belief  DOL  and 
the  Service  engaged  in  extensive 
discussions  on  the  appropriate  filing 
vehicle  for  H-2As.  The  Service  has 
specific  data  requirements  for  its 
management  information  svstem. 
statistical  records,  and  the 
administration  of  immigration  laws.  The 
Service  is  ensuring  that  those  data 
requirements  are  met  through  the 
consultation  process  and  through  an 
interagency  agreement  outlining  all 
areas  of  concern  in  the  transfer  of  this 
process  to  DOL. 

The  agencies  will  use  a  single  form 
with  multiple  pages  to  capture  all  the 
necessary  data  for  both  agencies.  DOL 
envisions  a  scannable  form  that  can  be 
machine  read,  which  will  expedite  its 
data  input  into  a  new  management 
information  system  and  assist  in  the 
adjudication  process.  Data  elements 
derived  from  the  current  DOL  Forms 
ETA-750  and  the  Service  Form  1-129 
will  be  combined  on  a  new  filing  form. 
The  new  Form  ETA-9079  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  rule  will  not  be  implemented 
until  that  form  has  received  approval 
under  the  Paperwork  Reduction  Act 
requirements.  The  new  Form  ETA— 
9079,  Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2A  Petition,  will  replace  the  Service 
Form  1-129  for  all  H-2A  filings,  as  well 
as  replace  DOL  Form  ETA-750  for  this 
purpose.  It  will  contain  separate 
sections  for  capturing  data  on 
individual  aliens  named  in  the  new 
form.  The  separate  section,  which  is 
being  created  through  our  proposed  rule 
published  elsewhere  in  this  Federal 
Register,  will  require  that  an  alien 
beneficiar\'  who  is  present  in  the  United 
States  and  seeking  an  extension  of  stay 
or  change  of  status  to  H-2A  sign  that 
section.  This  will  ensure  that  the  alien 
has  taken  legal  responsibility  for  the 
information  entered  on  the  form 
concerning  himself  or  herself  and  that 
the  alien  is  a  responsible  party  to  the 
request  for  extension  of  stay  or  change 
of  status, 

2.  Split  Filing  Locations 

Four  commenters  believed  that  the 
split  in  required  filing  location,  based 
upon  the  location  of  the  beneficiaries 
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either  inside  or  outside  of  the  United 
States,  would  be  confusing  and  would 
not  streamline  the  process. 

The  Service  believes  that  the 
conunenters  correctly  identified  a 
weakness  in  the  proposal  and  has 
revised  it  accordingly.  As  mentioned 
earlier,  the  proposed  split  in  filing 
between  DOL  and  the  Service  has  been 
amended  to  require  eraplovers  to  file  all 
H-2A  filings  with  DOL.  DOL  will  also 
have  authority  to  approve  the  H-2A 
petitions  as  well  as  issue  labor 
certifications. 

Although  all  H-2A  filings  will  now  be 
made  with  DOL,  the  Service  is  retaining 
the  authority  over  requests  by 
individual  aliens  who  are  already 
present  in  the  United  States  to  change 
their  status  to  H-2A  or  to  extend  their 
H-2A  stay.  As  explained  in  a  new 
proposed  rule  to  accomplish  this 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  we  are  separating  the 
determinations  on  change  of  status  and 
extension  of  stay  from  the  determination 
on  the  petition.  DOL  will  forward  to  the 
Service  the  information  from  the  joint 
application  concerning  an  alien 
beneficiarv'  in  the  United  States  in  all 
cases  where  change  of  status  or 
extension  of  stay  is  requested.  The 
process  will  require  that  after  the  jomt 
appUcation  (Form  ETA-9079)  is 
adjudicated  by  DOL,  the  Service's 
management  information  system  would 
be  updated  with  information  indicating 
whether  the  labor  certification 
application/petition  was  approved  or 
denied.  With  this  information,  the 
Service  can  complete  its  adjudication  of 
the  extension  of  stay  or  change  of  status 
application  (Form  ETA-9079W)  and 
notify  the  individual  alien(s)  of  its 
determination. 

The  worker  and  employer  will  benefit 
from  complete  one-stop  filing  because 
all  forms  and  supporting  documentation 
are  submitted  to  a  single  agency  DOL 
will  determine  the  correct  processing 
routes  needed  for  all  pieces  of  the  one- 
stop  package.  The  Ser\'ice  will  receive 
data  from  DOL  and  the  Form(s)  ETA- 
9079W  (Named  Alien  Addendum)  to 
adjudicate.  The  Services 
determination(s)  on  the  Addendum  will 
be  based  upon  the  individual  alien's 
eligibilitv  and  a  final  determination  by 
DOL  on  the  Form  ETA-9079, 

3.  Countervailing  Evidence 

As  discussed  in  the  proposed  rule,  the 
Service's  role  in  most  H-2A  petition 
proceedings  is  limited.  Most  H-2A 
petitions  are  filed  before  the  petitioner 
has  identified,  or  named,  the  H-2A 
workers  (beneficiaries).  Currently,  the 
Service's  role  is  limited  to  a  review  of 
the  determinations  made  by  DOL  that 


the  job  offer  is  for  temporary  or  seasonal 
agricultiu-al  employment,  that  the 
petitioner  is  m^ng  a  valid  job  offer, 
and  that  any  liquidated  damages  from 
prior  H-2A  petition  proceedings  have 
been  paid.  Liquidated  damages  are 
assessed  to  an  employer  who  fails  to 
notify  the  Service  of  the  departing  of 
workers  from  the  United  States  or  when 
the  employer  cannot  establish  that 
workers  have  left  the  employment  for 
other  legal  status.  In  cases  with  named 
beneficiaries,  the  Service  judges  the 
ability  of  the  beneficiarv  to  perform  the 
needed  services.  Additionally,  in  rare 
cases,  the  Ser\'ice  reviews 
countervailing  evidence  on  the 
availability  of  IS  workers. 

Four  commenters  pointed  out  that  the 
proposed  rule  was  silent  about  the 
countervailing  evidence  procedure 
currently  provided  in  regulations. 
Briefly,  this  procedure  allows  a 
petitioner  to  seek  a  review  by  the 
Service  of  DOL  determination  on  the 
labor  certification,  if  count er\' ailing 
evidence  can  be  produced  to  establish 
that  U.S.  workers  are  not  in  fact 
available  to  the  petitioner.  Only  DOL 
determination  concerning  the 
availability  of  U.S.  workers  is 
reviewable  by  the  Service,  The  Service 
rarely  entertains  countervailing 
evidence  on  H-2A  petitions  and  almost 
universally  follows  the  DOL 
determination  because  of  DOL's 
expertise.  Under  this  rule  change,  a 
separate  review  of  this  availability  issue 
is  no  longer  practical  or  necessary. 
Because  DOL/Employment  and  Training 
Administration  will  be  making  the 
determination  on  the  labor  certification 
and  petition  concurrenth  .  and  a  fresh 
review  of  these  determinations  is 
already  provided  for  through  appeal  to 
DOL  Office  of  Administrative  Law 
Judges,  an  additional  review  is  not 
useful  and  is  removed  from  this  rule. 

The  Service  is  establishing  a 
mechanism  to  notify  DOL  of  any  impaid 
liquidated  damage  claims  to  enable  DOL 
to  judge  this  factor  as  part  of  the 
adjudication  process  Finally,  in 
instances  in  which  the  petitioner 
identifies  named  beneficiaries,  DOL  has 
the  necessar*'  expertise  to  review  the 
documentation  presented  to  establish 
that  each  beneficiary  is  qualified  to 
perform  the  unskilled  agricultiu^l  labor, 

4.  DOL  Capabilities 

Five  of  the  commenters  objected  to 
the  proposal  due  to  various  concerns 
about  the  ability  of  DOL  to  perform  its 
current  functions  in  a  timely  fashion 
and  to  handle  requests  for  expedited 
processing  of  problem  cases.  The 
Service  believes  that  the  consolidated 
new  process  is  not  highly  complex  and 


will  allow  concurrent  adjudication  of 
the  petition  with  the  labor  certification. 
The  additional  determinations  to  be 
made  by  DOL  will  encompass  whether 
the  Service  has  notified  DOL  of  a  failure 
to  pay  liquidated  damages  and  whether 
the  worker  has  the  qualifications  to 
perform  the  stated  services.  The  Service 
is  providing  training  to  DOL  personnel 
on  the  issues  considered  by  the  Service 
under  its  present  role  in  the  H-2A 
petition  process.  The  time  savings  for 
the  average  case  under  the  new  system 
should  be  at  least  3  to  6  days,  which  is 
normally  consiuned  by  mail  notification 
by  DOL  to  the  employer  and  the 
employer's  filing  by  mail  of  the  petition 
with  the  Service,  in  addition  to  the  time 
needed  to  process  the  petition  by  the 
Service  (normally  15  to  21  days).  The 
additional  work  for  DOL  presented  by 
the  combined  process  should  not 
adversely  impact  the  H-2A  process  and 
should  result  in  a  combined  reduction 
of  18  to  27  days  in  the  time  taken  &t)m 
initial  filing  with  DOL  to  completion  of 
petition  processing  by  the  Service  under 
the  ciurent  system. 

5,  Department  of  State  Notification 

The  proposed  rule  was  silent  on  how 
DOL  would  notify  the  Department  of 
State  (DOS)  of  its  determinations  on  the 
new  combined  application.  One 
commenter  was  concerned  that  DOL  is 
unfamiliar  with  the  current  notification 
process  and  that  the  process  itself 
needed  improvement.  Ciurentiy,  the 
Service  mails  the  dupUcate  copy  of  the 
petition  (Form  1-129)  to  the  consulate 
selected  by  the  petitioner.  Occasionally, 
when  warranted,  the  Service  notifies  the 
consulate  by  telephone  or  telefax.  The 
three  agencies  have  now  agreed  that 
routine  telefax  notification  from  DOL  to 
DOS  will  assist  the  efforts  to  streamline 
the  H-2A  process.  The  agencies  are 
finalizing  the  internal  details  to  ensure 
that  these  notifications  are  secure.  This 
process  should  result  in  an  additional  2 
to  5  day  reduction  in  obtaining  workers 
through  the  faster  notification  to  DOS. 
DOL  will  notify  the  Service  of  approvals 
for  any  workers  not  requiring  a  visa  for 
admission  to  the  United  States. 
Notification  will  be  either  to  the  port-of- 
entry  or  to  the  Nebraska  Service  Center 
for  extension  of  stay  or  change  of  status 
cases. 

6.  Earlier  Filing  ofH-2A  Cases 

One  comJnenter  expressed  a  desire  to 
be  able  to  file  a  request  for  H-2As 
earlier  than  the  current  process  permits 
to  allow  for  determination  before  the 
current  "20-day  notice  in  advance  of 
need."  DOL  regulations  currentiy 
encourage  earlier  filing  of  applications 
for  labor  certification.  DOL  has  recently 
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reduced  its  minimum  lead-time  for 
submission  of  a  labor  certification 
request  from  60  days  to  45  days  (64  FR 
34958).  This  minimum  is  intended  to 
assist  employers  by  reducing  the 
advance  filing  requirement  to  allow 
them  to  better  determine  the  dates  of 
need  for  the  services  to  be  performed. 
This  also  leaves  sufficient  time  for  DOL 
to  make  determinations  at  least  20  days 
in  advance  of  the  date  of  need  for  the 
workers.  DOL  regulations  will  still 
encourage  earlier  filing.  However,  DOL 
is  only  legally  required  to  issue  its 
determination  20  days  in  advance  of  the 
need  and  cannot  guarantee  an  earlier 
issuance.  Also,  the  combined  process 
should  realize  large  savings  in  time  from 
initial  filings  to  final  notifications  as 
previously  described. 

What  Other  Change  Does  This  Rule 
Make? 

The  Service  is  authorizing  DOL  to 
accept  Form  1-824,  Application  for 
Action  on  an  Approved  Application  or 
Petition  (or  its  equivalent),  and  to 
process  the  application  when  DOL  has 
previously  processed  a  request  for 
temporary'  agricultural  workers  on  the 
Service's  behalf.  The  Form  1-824  is  used 
to  request  a  change  in  notification  to  a 
consulate  or  port-of-entry  after  a 
petition  has  been  approved.  DOL  will 
use  an  addendum  to  its  proposed  Form 
ETA-9079,  which  is  the  ETA-9079M. 
for  this  purpose. 

What  Is  the  Intended  Effect  of  These 
Changes? 

This  rule  will  provide  a  more 
streamlined  procedure  for  the 
processing  of  temporary  agricultural 
worker  cases  (H-2As)  from  initial 
submission  seeking  labor  certification  to 
notification  of  either  DOS  or  the  Service 
for  issuance  of  a  visa  or  status  changes, 
respectively.  It  simplifies  employers' 
points  of  contact  with  the  Government 
by  requfring  all  certification  and 
petition  filings  to  occiu  with  the  same 
agency.  It  also  allows  for  simultaneous 
adjudication  of  DOL  and  the  Service 
portions  of  the  case.  Finally,  it  provides 
these  benefits  to  all  employers  needing 
H-2A  workers. 

Currently,  a  number  of  employers 
seek  labor  certification  from  DOL  but  do 
not  follow  through  by  filing  an  H-2A 
petition  with  the  Service.  The  Service 
and  DOL  believe  that  these  cases 
represent  situations  where  an  employer 
was  usiny  the  system  as  insurance 
against  not  obtaining  adequate  U.S. 
workers  to  perform  the  needed  services. 
The  new  procedure  will  require  all 
users  of  the  H-2A  process  to  file  for 
both  DOL  and  Service  benefits. 


This  rule  is  designed  to  benefit 
employers  who  do  need  to  hire  H-2A 
temporary  workers  to  perform  needed 
services,  by  providing  ease  of  use  and 
greatly  shortened  processing  times.  The 
new,  streamlined  one-stop  filing 
procedure  allows  an  employer  to  access 
the  Govenunent  system  in  a  simplified 
process  that  requires  less  biu-densome 
paperwork  and  provides  faster  service. 

Efiective  Date  of  This  Rule 

We  are  publishing  this  as  a  delayed 
effective  final  rule  to  allow  the  Service 
and  DOL  time  to  establish  the 
administrative  systems  needed  to 
accomplish  the  electronic  capture  and 
transfer  of  data  and  funds  between  the 
agencies.  Also,  DOL  needs  to  issue  a 
notice  of  proposed  rulemaking  to 
modify  its  fee  collection  process  and 
amount  of  the  fee  before  the  new  H-2A 
process  can  begin.  Delay  is  further 
justified  to  allow  for  clearance  of  the 
Form  ETA-9079  joint  application  for 
labor  certification  issuance  and  petition 
approval.  The  Service  is  also  making 
changes  to  the  H-2A  program  in  a  new 
notice  of  proposed  rulemaking  included 
elsewhere  in  this  issue  of  the  Federal 
Register 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulation  is  administrative  in  nature 
and  merely  transfers  authority  to  make 
certain  determinations  to  DOL. 
Moreover,  it  does  not  expand  the 
existing  process  requirements.  Finally, 
the  rule  does  not  involve  an  increase  in 
fees. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  199.S 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defiined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.'This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  miUion  or  more;  a 


major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988:  Civil 
Justice  Reform. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  addressed  in  this  rule 
(Form  1-129)  has  been  previously 
approved  for  use  bv  the  Office  of 
Management  and  Budget  (OMB).  The 
0MB  control  number  for  this  collection 
is  contained  in  8  CFR  299.5,  Display  of 
control  numbers. 

Instead  of  using  Form  1-129,  H-2A 

petitioners  who  seek  the  ser\'ices  of 
foreign  workers  must  complete 
Department  of  Labor  Form  ETA-9079, 
Application  for  Temporary-  Agricultural 
Labor  Certification  and  H-2A  Petition. 
The  Form  ETA-9079  will  be  submitted 
by  the  Department  of  Labor  for  OMB 
approval  in  accordance  with  the 
Paperwork  Reduction  Act.  The  effective 
date  of  this  rule  w-ill  be  adju.sted  if 
necessar\-  to  make  sure  that  it  does  not 
go  into  effect  until  that  process  has  been 
completed. 
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List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

8  CFR  Part  214 

.Administrative  practice  and 
procedure.  Aliens,  Employment, 
Reporting  and  recordkeeping 
requirements 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a);  8  U.S.C. 
1101.  1103,  1201,  1252  note,  1252b,  1304, 
1356;  31  U.S.C.  9701;  E.G.  12356,  47  FR 
14874,  15557,  3  CFR  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  Section  103.1  is  amended  by: 

a.  Revising  paragraph  (fK3)(iii)(J);  and 
by 

b.  Revising  paragraph  ({){3){iii)(W),  to 
read  as  follows: 

§  1 03. 1     Delegation  of  authority. 

*  *  Ik  Ik  * 

(f)*      *      * 

(3)*   *    * 

(iii)  *   *   * 

(J)  Petitions  for  temporary  workers  or 
trainees  and  fiancees  or  fiances  of  U.S. 
citizens  under  ^  214.2  and  §  214.6  of 
this  chapter,  except  petitions  for 
temporary-  agricultural  workers  {H-2As), 
which  are  delegated  to  the  Secretary  of 
Labor. 
***** 

(W)  Revoking  approval  of  certain 
petitions,  as  provided  in  §  214.2  and 
§  214.6  of  this  chapter,  except  petitions 
for  temporary  agricultural  workers  (H- 
2As),  which  are  delegated  to  the 
Secretary  of  Labor. 
***** 

3.  Section  103.7(b)(1)  is  amended  by 
adding  the  en\T\  for  "Form  ETA-9079" 
immediately  following    Form  EOIR- 
42",  to  read  as  follows: 

§103,7    Fees 

>         «         «         *         * 

(b)  *  *  *  (1)  *  *  * 

***** 

Form  ETA-9079.  The  fee  for  filing  for  a 
labor  certification  is  designated  in  20  CFR 
655.100.  The  fee  for  filing  the  .Service's 
petition  portion  of  Form  ET.\-9079,  to 
I  jdissifv  an  agrirultural  worker  as  an  H-2A 
'  nonimmigrant,  is  $110.  The  total  fee  will  be 
the  sum  of  DOL  labor  certification  fee  and  the 


Service's  fee.  There  is  no  additional  fee  if 
supplemental  Form(s)  ETA-9079W  is  filed 
with  Form  ETA-9079.  A  fee  of  $120  is 
required  to  file  supplemental  Form  ETA- 
9079M  (the  equivalent  to  Form  1-824). 


PART  214— NONIMMIGRANT  CLASSES 

.  4,  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1182,  1184, 
1186a,  1187,  1221,  1281,  1282;  8  CFR  part  2. 

5.  Section  214.1  is  amended  by: 

a.  Removing  the  reference  to  "H-2A," 
from  the  first  sentence  in  paragraph 
(c)(1);  and  by 

b.  Adding  a  new  sentence 
immediately  after  the  first  sentence  in 
paragraph  (c)(1)  to  read  as  follows: 

§214  1     Requirements  tor  admission, 
extension,  and  maintenance  of  status. 

*         *         *   <      *         * 

(c)  *  *  * 

(1)  *  *  *  An  employer  seeking 
extension  of  services  for  an  H-2A  must 
petition  on  Form  ETA-9079  and  ETA- 
9079W  and  file  with  the  Department  of 
Labor.  *   *  * 


6.  Section  214.2  is  amended  by: 

a.  Revising  paragraphs  (h)(2)(i)(A), 
(B),  (D),  and  (E); 

b.  Revising  paragraphs  (h)(2)(iii),  (iv), 
and  (v); 

c.  Revising  paragraphs  (h)(5)(i)(A), 
(B),  (C),  and  (D); 

d.  Revising  paragraph  (h)(5)(ii); 

e.  Revising  paiaijraph  (h){5)(iv)(B); 

f.  Revising  paragraph  (h)(5)(v); 

g.  Revising  paragraph  (h)(5)(bc); 
h.  Adding  paragraph  (h)(9)(i)(C); 
i.  Revising  paragraph  (h)(9)(ii){C); 

j.  Revising  paragraphs  (h)(10)(ii)  and 

(iii): 

k.  Revising  paragraph  (h)(ll)(i); 

1.  Revising  paragraph  (h)(ll)(ii); 

m.  Revising  paragraph  (h)(ll)(iii)(A) 
introductory  text  and  paragraph 
(h)(ll)(iii)(B); 

n.  Revising  paragraph  (h)(12)(i); 

o.  Revising  paragraph  (h)(13)(i)(A); 

p.  Revising  paragraph  (h)(14); 

q.  Revising  paragraph  (h)(16)(ii);  and 
by 

r.  Revising  paragraph  (h)(18),  to  read 
as  follows: 

§214.2     Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

•  »         *         *         • 

(h)  *   *   * 

(2)*   *   * 

(i)*  *  * 

(A)  General.  Except  as  provided  in 
this  section,  even  in  emergency 
situations,  a  United  States  employer 


seeking  to  classify  an  alien  as  an  H-lB, 
H-2B,  or  H-3  temporary  employee  must 
file  a  petition  on  Form  1-129,  Petition 
for  Nonimmigrant  Worker,  with  the 
service  center  which  has  jurisdiction  in 
the  area  where  the  alien  will  perform 
services  or  receive  training.  A  United 
States  employer  seeking  to  classify  an 
alien  as  an  H-2A  worker  must  file  a 
petition  on  Department  of  Labor  (DOL) 
Form  ETA-9079,  Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition,  only 
with  the  DOL  Regional  Administrator 
having  jurisdiction  in  the  area  where  the 
alien  will  first  perform  services  (see  20 
CFR  655,  Subpart  B).  All  petitions  for 
temporary  workers,  except  petitions  for 
temporary  agricidtural  workers  (H-2As), 
in  Guam  and  the  Virgin  Islands,  and 
petitions  involving  special  filing 
situations  as  determined  by  Service 
Headquarters,  must  be  filed  with  the 
local  Service  office  or  a  designated 
Service  office.  Petitions  for  temporary 
agriculttiral  workers  (H-2A)  in  Guam 
and  the  Virgin  Islands  must  be  filed 
with  the  DOL  Regional  Administrator 
having  jurisdiction.  The  petitioner  may 
submit  a  legible  photocopy  of  a 
document  in  support  of  the  petition  in 
lieu  of  the  original  dociunent.  However, 
the  original  dociunent  must  be 
submitted  if  requested  by  the  Service. 
(B)  Service  or  training  in  more  than 
one  location.  A  petition  that  requires 
services  to  be  performed  or  training  to 
he  received  in  more  than  one  location 
must  include  an  itinerary  with  the  dates 
and  locations  of  the  services  or  training 
and  must  be  filed  with  the  Service  office 
that  has  jiuisdiction  over  petitions  in 
the  area  where  the  petitioner  is  located, 
or  in  the  case  of  H-2As,  it  must  be  filed 
with  the  DOL  Regional  Administrator 
having  jurisdiction  over  the  location 
where  services  will  be  performed  first. 
The  address  that  the  petitioner  specifies 
as  its  location  on  the  petition  must  be 
where  the  petitioner  is  located  for 
purposes  of  this  paragraph. 
***** 

(D)  Change  of  employers.  (1)  If  the 
alien  is  in  the  United  States  and  seeks 
to  change  employers,  the  prospectivfe 
new  employer  (except  in  the  case  of  H- 
2 As)  must  file  a  petition  on  Form  1-129, 
with  the  fee  required  in  §  103.7(b)(1)  of 
this  chapter,  requesting  classification 
and  extension  of  the  alien's  stay  in  the 
United  States.  If  the  new  petition  is 
approved,  the  extension  of  stay  may  be 
granted  for  the  validity'  of  the  approved 
petition.  The  validity  of  the  petition  and 
the  alien's  extension  of  stay  must 
conform  to  the  limits  on  the  alien's 
temporary  stay  that  are  prescribed  in 
paragraph  (h)(13)  of  this  section.  The 
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alien  is  not  authorized  to  begin  the 
employment  with  the  new  petitioner 
imtil  the  petition  is  approved. 

(2)  [Reserved] 

[3)  An  H-IA  nonimmigrant  alien  may 
not  change  employers. 

(E)  Amended  or  new  petition.  The 
petitioner  must  file  an  amended  or  new 
petition,  with  fee,  with  the  Service 
Center  or,  in  the  case  of  H-2A  workers, 
with  the  DOL  Regional  Administrator 
where  the  original  petition  was  filed,  to 
reflect  any  material  changes  in  the  terms 
and  conditions  of  employment  or 
training  or  the  beneficiary's  eligibility  as 
specified  in  the  original  approved 
petition.  An  amended  or  new  H-lA,  H- 
IB,  or  H-2B  petition  must  be 
accompanied  by  a  ciuxent  or  new  DOL 
determination.  An  H-2A  petition  must 
be  filed  with  a  valid  labor  certification 
or  an  application  for  the  certification.  In 
the  case  of  an  H-lB  petition,  this 
requirement  includes  a  new  labor 
condition  application. 
***** 

(iii)  Named  beneficiaries. 
Nonagncultural  petitions  must  include 
the  names  of  beneficiaries  and  other 
required  information  at  the  time  of 
filing.  Under  the  H-2B  classification, 
exceptions  may  be  granted  in  emergency 
situations  involving  multiple 
beneficiaries  at  the  discretion  of  the 
Service  Center  Director,  and  in  special 
filing  situations  as  determined  by  the 
Service's  Headquarters.  If  all  of  the 
beneficiaries  covered  by  an  H-2B  labor 
certification  have  not  been  identified  at 
the  time  a  petition  is  filed,  multiple 
petitions  naming  subsequent 
beneficiaries  may  be  filed  at  different 
times  with  a  copy  of  the  same  labor 
certification.  Each  petition  must 
reference  all  previously  filed  petitions 
for  that  labor  certification.  An  H-2A 
petition  may  contain  both  named  and 
unnamed  beneficiaries  and  must  agree 
in  total  number  of  positions  with  the 
labor  certification  request.  The  H-2A 
petition  does  not  need  to  agree  in  total 
number  when  seeking  an  extension  of 
stay  for  H-2A  beneficiaries  in  the 
United  States. 

(iv)  Substitution  of  beneficiaries. 
Beneficiaries  may  be  substituted  in  H- 
2B  petitions  that  are  approved  for  a 
group,  or  H-2B  petitions  that  are 
approved  for  unnamed  beneficiaries,  or 
approved  H-2B  petitions  where  the  job 
offered  to  the  dlien(s)  does  not  require 
any  education,  training,  and/or 
experience  To  request  a  substitution, 
the  petitioner  must,  by  letter  and  a  copy 
of  the  petition  approval  notice,  notify 
the  consular  office  where  the  alien  will 
apply  for  a  visa  or  the  port-of-entry 
where  the  alien  will  apply  for 


admission.  Where  evidence  of  the 
qualifications  of  beneficiaries  is 
required  in  petitions  for  unnamed 
beneficiaries,  the  petitioner  must  also 
submit  such  evidence  to  the  consular 
office  or  port-of-entry  prior  to  issuance 
of  a  visa  or  admission.  (See  paragraph 
(h)(5)  of  this  section  for  substitution  of 
H-2A  beneficiaries.) 

(v)  H-2A  petitions.  Special  criteria  for 
admission,  extension,  maintenance  of 
status,  and  substitution  of  beneficiaries 
apply  to  H-2A  petitions  and  are 
specified  in  paragraph  (h)(5)  of  this 
section.  The  other  provisions  of 
§  214.2(h)  apply  to  H-2A  only  to  the 
extent  that  Uiey  do  not  conflict  with  the 
special  agricultiu^  provisions  in 
paragraph  (h)(5)  of  this  section. 
***** 

(5)'   *   * 
(i)  *  *  * 

(A)  General.  An  H-2A  petition  must 
be  filed  on  Form  ETA-9079  with  the 
DOL  Regional  Administrator  having 
jiuisdiction  over  the  area  of 
employment  and  be  accompanied  by  the 
filing  fee  specified  in  §  103.7(b)(1)  of 
this  chapter.  An  H-2A  petition  may  be 
filed  by  either  the  employer  hsted  on 
the  certification  application,  the 
employer's  agent,  or  the  association  of 
United  States  agricultural  producers 
named  as  a  joint  employer  on  the 
certification  application. 

(B)  Multiple  beneficiaries.  The  total 
niunber  of  beneficiaries  of  a  petition 
must  equal  the  number  of  workers 
indicated  on  the  apphcation  for  labor 
certification,  except  when  the  petitioner 
is  seeking  an  extension  of  stay  for  H-2A 
beneficiaries  in  the  United  States.  A 
petition  can  include  more  than  one 
beneficiary  even  when  all  beneficiaries 
will  not  obtain  a  visa  at  the  same 
consulate  or  are  not  required  to  have  a 
visa  and  will  not  apply  for  admission  at 
the  same  port-of-entiy.  A  petition  may 
also  include  beneficiaries  seeking 
change  of  status  or  extension  of  stay. 

(C)  Identification  of  beneficiaries.  The 
sole  beneficiary  of  an  H-2A  petition 
must  be  named  in  the  petition.  All 
beneficiaries  located  in  the  United 
States  must  be  named  in  the  petition. 
The  total  number  of  unnamed 
beneficiaries  must  be  shown  on  the 
petition.  Names  of  beneficiaries  located 
outside  of  the  United  States  may  be 
included  on  the  petition,  but  are  not 
required  to  be  identified  until 
application  for  visa  issuance  from  the 
Department  of  State. 

(D)  Evidence.  An  H-2A  petitioner 
must  show  that  the  proposed 
employment  qualifies  as  a  basis  for  H- 
2 A  status,  and  that  any  named 
beneficiary  satisfies  any  qualifications 


for  that  employment.  A  petition  will  be 
automatically  denied  if  filed  without  the 
initial  evidence  required  in  paragraph 
(h)(5)(v)  of  this  section  for  each  named 
beneficiary. 
***** 

(ii)  Effect  of  the  labor  certification 
process.  The  temporary  agricultural 
labor  certification  process  determines 
whether  employment  is  for  a  temporary 
or  seasonal  agricultural  worker,  whether 
it  is  open  to  U.S.  workers,  if  qualified 
U.S.  workers  are  available,  the  adverse 
impact  of  employment  of  a  qualified 
alien,  and  whether  employment 
conditions,  including  housing,  meet 
applicable  requirements.  In  petition 
proceedings,  a  petitioner  must  establish 
that  the  employment  and  beneficiary 
meet  the  requirements  of  paragraph 
(h)(5)  of  this  section. 
***** 

(iv)  *   *    * 

(B)  Effect  of  permanent  labor 
certification  application.  Employment 
will  be  found  not  to  be  temporary  or 
seasonal  where  an  application  for 
permanent  labor  certification  has  been 
filed  for  the  same  alien,  or  for  another 
alien  to  he  employed  in  the  same 
position,  by  the  same  employer  or  by  its 
parent,  subsidiary  or  affiliate.  This  can 
be  overcome  only  by  the  petitioner's 
demonstration  that  there  will  be  at  least 
a  6  month  interruption  of  employment 
in  the  United  States  after  H-2A  status 
ends. 

(v)  The  beneficiary's  qualifications — 

(A)  Eligibility  requirements.  An  H-2A 
petitioner  must  establish  that  any 
named  beneficiarv  met  the  stated 
minimum  requirements  and  was  fully 
able  to  perform  the  stated  duties  when 
the  application  for  certification  was 
filed.  It  must  be  established  at  the  time 
of  application  for  an  H-2A  visa,  or  for 
admission  if  a  visa  is  not  required,  that 
any  unnamed  beneficiary  either  met 
these  requirements  when  the 
certification  was  applied  for  or  passed 
any  certified  aptitude  test  at  any  time 
prior  to  visa  issuance,  or  prior  to 
admission  if  a  visa  is  not  required. 

(B)  Initial  evidence  of  employment/ job 
training.  A  petition  must  be  filed  with 
evidence  that  at  the  time  of  filing  the 
named  beneficiary  met  the 
certifications  minimum  employ'ment 
and  job  training  requirements.  Initial 
evidence  must  be  in  the  form  of  the  past 
employer's  detailed  statement  or  actual 
employment  documents,  such  as 
company  pavToll  or  tax  records 
Alternately,  a  petitioner  must  show  that 
such  evidence  cannot  be  obtained,  and 
submit  affidavits  from  people  who 
worked  with  the  beneficiary  that 
demonstrate  the  claimed  employment 
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(C)  Initial  evidence  of  education  and 
other  training.  A  petition  must  be  filed 
with  evidence  that  at  the  time  of  filing 
each  named  benefician'  met  the 
certification's  minimum  post-secondary 
education  and  other  formal  training 
requirements.  Initial  evidence  must  be 
in  the  form  of  documents,  issued  by  the 
relevant  institution  or  organization,  that 
show  periods  of  attendance,  majors,  and 
degrees  or  certificates  accorded. 


ir 


(ix)  Substitution  of  beneficiaries  after 
admission  An  H-2A  petition  may  be 
filed  with  the  DOL  Regional 
Administrator  to  replace  H-2A  workers 
whose  employment  was  terminated 
early.  The  petition  must  be  filed  with  a 
copy  of  the  labor  certification,  a  copy  of 
the  approval  notice  covering  the 
workers  for  whom  replacements  are 
sought,  and  other  evidence  required  by 
paragraph  {h)(5)(i){D)  of  this  section.  It 
must  also  be  filed  with  a  statement 
giving  each  terminated  workers  name, 
date  and  cuuntr>'  of  birfh.  termination 
date,  and  evidence  the  worker  has 
departed  the  United  States.  A  petition 
for  a  replacement  may  not  be  approved 
when  the  .equirements  of  paragraph 
(h)(.5)fvi)  of  this  section  have  not  been 
met.  A  petition  for  replacements  does 
not  constitute  the  notice  to  the  Service 
that  an  H-2A  worker  has  absconded  or 
has  ended  authorized  employment  more 
than  5  days  before  the  relating 
certification  expires. 
***** 

(9)  *    *    * 

(i)*   *   * 

(C)  For  H-2As,  the  Department  of 
Labor  will  issue  a  notice  of  petition 
approval  as  part  of  its  notification  of 
labor  certification  approval.  The  notice 
will  conform  with  paragraph  {h)(9)(i)(A) 
of  this  section. 

(ii)  *   *   * 

(C)  If  the  period  of  services  or  training 
requested  by  the  petitioner  exceeds  the 
limit  specified  in  paragraph  (h)(5){vii). 
or  (h)(9)(iii)  of  this  section,  the  petition 
will  be  approved  only  up  to  the  limit 
specified  in  that  paragraph. 
»         *         *         *         * 

(10)  *    *    * 

(ii)  Notice  of  intent  to  deny.  When  an 
adverse  decision  is  proposed  on  the 
basis  of  derogatory  information  of  which 
the  petitioner  is  unaware,  the  director, 
or  the  DOL  Regional  Administrator  in 
the  case  of  H-2A  petitions,  must  notifi,' 
the  petitioner  of  the  intent  to  deny  the 
petition  and  the  basis  for  the  denial.  The 
petitioner  may  inspect  and  rebut  the 
evidence  and  will  be  granted  a  period  of 
30  days  from  the  date  of  the  notice  (7 
days  for  H-2A  pedtions)  in  which  to  do 


so.  All  relevant  rebuttal  material  will  be 
considered  in  making  a  final  decision. 

(iii)  Notice  of  denial.  The  petitioner 
must  be  notified  of  the  reasons  for  the 
petition  denial,  and  of  the  right  to 
appeal  the  denial  of  the  petition  under 
8  CFR  part  103,  and  in  the  case  of  H- 
2 A  petitions,  under  the  ndes  established 
by  DOL  in  20  CFR  655.  subpart  B.  There 
is  no  appeal  from  a  decision  to  deny  a 
change  of  status  or  an  extension  of  stay 
to  the  alien. 

(ID*   *  * 

(i)  General. 

(A)  The  petitioner  must  immediately 
notify  the  Service  (or  the  DOL  Regional 
Administrator  for  H-2As)  of  any 
changes  in  the  terms  and  conditions  of 
employment  of  a  beneficiary  that  may 
affect  eligibility  under  section 
101(a)(15)(H)  of  the  Act  and  paragraph 
(h)  of  this  section.  An  amended  petition 
on  Form  1-129,  or  on  Form  ETA-9079 
in  the  case  of  H-2A  workers,  must  be 
filed  when  the  petitioner  continues  to 
employ  the  beneficiary.  If  the  petitioner 
no  longer  employs  the  beneficiary,  the 
petitioner  must  send  a  letter  notifying 
the  director  or  the  Regional 
Administrator  who  approved  the 
petition. 

(B)  The  director  or  the  Regional 
Administrator  who  approved  the 
petition  may  revoke  a  petition  at  any 
time,  even  after  the  expiration  of  the 
petition. 

(ii)  Automatic  revocation.  The 
approval  of  any  petition  is  automaticfdly 
revoked  if  the  petitioner  goes  out  of 
business  or  files  a  written  withdrawal  of 
the  petition.  No  notice  to  the  petitioner 
is  required. 

(iii)  *   *   * 

(A)  Grounds  for  revocation.  The 
director  (or  the  DOL  Regional 
Administrator  in  the  case  of  H-2A 
workers)  must  send  to  the  petitioner  a 
notice  of  intent  to  revoke  the  petition, 
or  relevant  part  of  the  petition,  if  he  or 
she  finds  that: 

*         •         •         *        * 

(B)  Notice  and  decision.  The  notice  of 
intent  to  revoke  must  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  petitioner's  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  receipt  of  the 
notice.  The  director  or  the  DOL  Regional 
Administrator  must  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition  in  whole 
or  in  part.  If  the  petition  is  revoked  in 
part,  the  remainder  of  the  petition  must 
remain  approved  and  a  revised  approval 
notice  must  be  sent  to  the  petitioner 
with  the  revocation  notice. 

(12)  *    *    * 


(i)  Denial.  A  petition  (other  than  an 
H-2A  petition)  denied  in  whole  or  in 
part  by  the  Service  may  be  appealed 
imder  8  CFR  part  103.  In  the  case  of  an 
H-2A  petition,  the  appeal  must  be  filed 
with  DOL  concurrently  with  the  appeal 
of  the  denial  of  a  labor  certification  (or 
if  the  certification  was  not  denied, 
within  30  days)  under  the  rules 
established  by  DOL  in  20  CFR  655 
subpart  B. 

•  *        *        •        • 

(13)*  *   * 

(i)*  *  * 

(A)  A  beneficiary  may  be  admitted  to 
the  United  States  for  the  validity  period 
of  the  petition,  plus  a  period  of  up  to  10 
days  before  the  validity  period  begins 
and  10  days  after  the  validity  period 
ends.  The  beneficiary  may  not  work 
except  during  the  validity  period  of  the 
petition.  (See  paragraph  (h)(5){viii)  of 
this  section  for  admission  and  limits  on 
admission  for  H-2As.) 
***** 

(14)  Extension  of  petition  validity. 
Except  with  respect  to  H-2A  petitions, 
the  petitioner  must  file  a  request  for  a 
petition  extension  on  Form  I-l  29  to 
extend  the  validity  of  the  original 
petition  imder  section  101(a)(15)(H)  of 
the  Act.  Supporting  evidence  is  not 
required  imless  requested  by  the 
director.  A  request  for  a  petition 
extension  may  be  filed  only  if  the 
validity  of  the  original  petition  has  not 
expired.  (See  paragraph  (h)(5)(x)  of  this 
section  for  extension  requirements  for 
H-2A  petitions.) 

•  •         •        *        • 

(16)*   *   * 

(ii)  H-2A,  H-2B.  and  H-3 
classification.  The  approval  of  a 
permanent  labor  certification,  or  the 
filing  of  a  preference  petition  for  an 
alien  currenUy  employed  by  or  in  a 
training  position  with  the  same 
petitioner,  may  be  a  reason,  by  itself,  to 
deny  a  petition  extension  request  and 
the  alien's  extension  of  stay. 
***** 

(18)  Use  of  approval  notice.  Form  I- 
797  and  DOL  notification.  The  Service 
must  notify  the  petitioner  on  Form  1- 
797  whenever  a  petition,  an  extension  of 
a  petition,  or  an  ahen's  extension  of  stay 
is  approved  under  the  H  classification 
(except  with  respect  to  H-2A).  DOL 
must  notif>  the  petitioner  as  part  of  its 
certification  notice  whenever  an  H-2A 
petition  or  an  extension  of  a  petition  is 
approved  bv  a  Regional  Administrator. 
The  beneficiar\  of  an  H  petition  who 
does  not  require  a  nonimmigrant  visa 
may  present  a  copy  of  the  approval 
notice  at  a  port-of-entry  to  fecilitate 
entry  into  the  United  States.  A 
beneficiary  who  is  required  to  present  a 
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visa  for  admission  and  whose  visa  will 
have  expired  before  the  date  of  his  or 
her  intended  return  may  use  a  copy  of 
Form  1-797  or  DOL  notification  to  apply 
for  a  new  or  revalidated  visa  during  the 
validity  period  of  the  petition.  The  copy 
of  Form  1-797  or  DOL  notification  must 


be  retained  by  the  beneficiary  and 
presented  during  the  validity  period  of 
the  petition  when  re-entering  the  United 
States  to  resume  the  same  employment 
with  the  same  petitioner. 


Dated:  July  5,  2000. 
Janet  Reno. 

Attorney  General. 

[FR  Doc.  00-17598  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103.  214,  248,  and  264 
[INS  No.  2059-00] 
RIN  1115-AF29 

Procedures  For  Processing  Temporary 
Agricultural  Worker  (H-2A)  Petitions 
by  ttie  Secretary  of  Labor 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 

amend  the  Immigration  and 
Naturalization  Service  (Service) 
regulations  regarding  the  temporary 
agricultural  worker  {H-2.M  program. 
The  proposed  rule  requires  alien 
workers  to  sign  a  petition  request  for 
change  of  status  or  extension  of  stay; 
provides  that  all  petition  requests 
including  extension  of  stay  and  change 
of  status  petitions  must  be  field  with  the 
Department  of  Labor  (DOL):  and 
provides  that  the    urrent  Ser\-ice 
petition  fee  will  be  collected  by  DOL  as 
a  part  of  a  combined  fee.  These  changes 
will  further  streamline  the  H-2A 
petitioning  process  (See  the  final  rule 
published  elsewhere  in  this  issue  of  the 
FEDERAL  REGISTER  in  which  the  Attorney 
General  has  delegated  the  authority  to 
adjudicate  petitions  for  H-2A  workers 
to  the  Secretary  of  Labor  ,i 
DATES:  Written  comments  must  be 
submitted  on  or  before  .August  14.  2000. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW,  Room  5307, 
Washington.  DC  20536  To  ensure 
proper  handling,  please  reference  INS 
No.  2059-00  on  vour  correspondence 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appomtment 

FOR  FURTHER  INFORMATION  CONTACT:  Bert 
Rizzo,  Supervisory  Immigration 
Adjudications  Officer.  Programs 
Division.  Immigration  and 
Naturalization  Service.  425  I  Street,  NW, 
Room  4213.  Washington.  DC  20536, 
telephone  (202) 307-8996 
SUPPLEMENTARY  INFORMATK>N: 

What  is  an  H-2A  petition? 

The  Immigration  and  Nationahty  Act 
(Act)  provides  for  an  employer  to  seek 
the  services  of  foreign  workers  to 
perform  temporary  or  seasonal 
agricultural  services  in  the  United 


States.  These  temporary  agricultural 

workers  are  known  as  H-2A  workers. 

What  Changes  Does  This  Rule  Make? 

Under  this  proposed  rule,  the  DOL 
would  accept  additional  forms  and  fees 
associated  with  the  H-2A  program  on 
the  Service's  behalf.  The  I>OL  would 
forward  petitions  requesting  extension 
of  stay  or  change  of  status  to  the  Service 
for  adjudication  of  those  portions  of  the 
petitions.  For  example,  the  DOL  would 
accept  Service  Forms  1-102,  Application 
for  Replacement /Initial  Nonimmigrant 
Arrival-Departure  Document,  and  Froms 
1-539,  Application  to  Extend/Change 
Nonimmigrant  Status,  that  are  filed 
concvurentlv  with  the  DOL's  Form 
ETA-9079  Service  Forms  1-102  are 
sometimes  filed  by  H-2A  workers  or 
their  dependents  to  replace  a  Form  1-94, 
Arrival-Departure  Record.  Forms  1-539 
are  sometimes  filed  by  accompanying 
dependents  who  need  a  change  of 
nonimmigrant  status  or  extension  of 
stay  to  remain  with  the  principal  H-2A 
worker.  The  DOL  would  accept  these 
forms  and  fees  on  the  Service's  behalf, 
and  would  forvvard  them  to  the  Service 
for  ad)udication  after  the  ETA-9079 
decision  is  made 

.\re  There  .\nyi3ther  Requirements 
Being  Imposed? 

Yes.  the  proposed  regulation  requires 
an  alien  worker  who  seeks  a  change  of 
status  or  extension  of  stay  as  an  H-2A 
worker  to  sign  the  application  for  this 
purpose.  This  requirement  demonstrates 
the  alien's  assent  to  his  or  her  benefit 
request  ensuring  that  the  alien  has  taken 
the  legal  responsibility  for  the 
information  entered  on  the  form 
concerning  the  ahen,  and  that  the  alien 
is  a  responsible  party  to  the  request  for 
extension  of  stay  or  change  of 
nonimmigrant  status 

What  About  Short  Term  Extensions  of 
Employment? 

Where  an  employer  needs  a  short 
term  extension  of  the  employment 
period  for  up  to  14  days,  the  existing 
procedure  allows  for  the  employer  to 
obtain  an  extension  of  the  petition 
authorization  by  filing  a  Form  1—129. 
The  DOL  provides  an  automatic  co- 
extension  of  the  underlying  labor 
certification  if  the  petition  is  approved. 
The  proposed  procedure  provides  that 
an  automatic  grace  period  of  14  days  or 
the  length  of  the  labor  certification  if 
issued  for  less  than  14  days,  be  added 
to  the  validity  date  of  the  approved 
labor  certification  and  petition  if  the  H- 
2A  petition  is  approved.  No  separate 
application  or  fee  is  required  to  receive 
this  grace  period  .Any  extension  of  the 
employer's  need  beyond  the  initially 


authorized  period  (which  includes  the 
grace  period)  requires  that  a  petition 
and  application  for  labor  certification  be 
filed  with  the  DOL  along  with  an 
application  to  extend  the  alien's 
temporary  stay.  The  Service  requests 
comments  on  this  change. 

Is  There  Any  Change  in  the  Fee 
Required  for  the  Service's  Petition 
Portion  of  the  H-2A  Process? 

No;  the  Service  will  not  change  the 
fee  requirement  for  the  petition  at  this 
time.  The  current  fee  charged  for  the 
Form  1-129  will  be  charged  as  part  of 
the  combined  fee  for  the  DOL's  new 
Form  ETA-9079  ($110  plus  the  DOL 
fee).  The  Service  will  collect  no  separate 
fee  for  the  adjudication  of  changes  of 
status  or  extensions  of  stay  at  this  time. 
The  Service  does  conduct  periodic 
reviews  of  its  fees  in  order  to  ensure  that 
the  cost  to  the  Service  for  adjudication 
of  benefit  apphcations  and  petitions  is 
recovered.  These  reviews  are  scheduled 
every  2  years.  The  existing  fee  will  be 
reevaluated  during  those  periodic 
reviews  and  adjusted  accordingly. 

Is  There  .\ny  Change  in  the 
Requirement  to  Report  Workers  Who 
Depart  Beforp  Completing  the  Services 
Requested? 

The  Service  has  required  employers  to 
report  alien  workers  who  abscond  or 
leave  their  employment  more  than  5 
days  in  advance  of  the  completion  of  the 
stated  employment  period.  The 
employer  must  make  this  report  within 
24  hours,  and  in  order  to  avoid  paying 
a  liquidated  damage,  must  estabUsh  that 
the  worker  departed  from  the  United 
States  or  found  other  authorized  status. 
The  proposed  rule  requires  this  same 
reporting  but  specifies  that  the  report  be 
made  to  the  Nebraska  Service  Center. 
This  Center  wiU  handle  all  aspects  of 
the  H-2A  process  for  the  Service.  The 
Service  requires  compUance  with  this 
reporting  requirement  in  order  to 
provide  meaningful  data  on  violations 
of  the  H-2A  employment  program,  and 
to  help  ensure  that  employers  do 
everything  possible  to  assist  the  Service 
in  ensuring  the  departure  of  these 
workers  from  the  United  States. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Reg\xlatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regxilation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  of  the 
following  factors:  The  ret  liation  is 
administrative  in  natxir*  and  merely 
transfers  authority  to  make  certain 
determinations  to  the  DOL.  It  does  not 
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expand  the  existing  process 
requirements.  The  interim  rule  does  not 
involve  an  increase  in  fees.  The  number 
of  Form  1-129  petitions  filed  in  the  past 
few  years  has  ranged  from  1,400  to 
4,000. 

I  nfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milUon  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effective  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Natm-alization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  poser  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12132.  if  is  determined  tat  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  statement. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  section  3(a}  and 
3(bJ(2)  of  Executive  Order  12988. 


List  of  Subjects 

8CFRPart214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  264 

Reporting  and  recordkeeping 
requirement. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
would  continue  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1182,  1184, 
1186a.  1187.  1221,  1281.  1282;  8  CFR  part  2 

Section  214.1  is  amended  by  adding 
a  new  sentence  at  the  end  of  paragraph 
(c)  (2),  to  read  as  follows: 

§214.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

***** 

(c)*   *   * 

(2)*   *   *  A  Form  1-539  filed  for 
dependents  of  an  H-2A  seeking 
extension(s)  of  stay  must  be  filed  along 
with  the  ETA-9079,  and  ETA-9079W, 
with  the  Department  of  Labor. 
***** 

3.  Section  214.2  is  amended  by: 

a.  Adding  paragraph  (h)(2)(i)(D)(2); 

b.  Revising  paragraph  (h)(5)(vi)(A); 

c.  Revising  paragraphs  (h)(5)(vii)  and 
(h)(5){x); 

d.  Revising  paragraph  (h)(9)(ii)(B); 

e.  Revising  the  parenthetical  phrase  at 
the  end  of  paragraph  (h)(14);  and  by 

f.  Revising  paragraph  (h)(15)(ii)(C),  to 
read  as  follows: 

§2142     Special  requirements  tor 

admission,  extension,  and  maintenance  of 

status. 

«  •         *         *         * 

(h)*  *  *• 
(2)*  *  * 

(i)  *  *  • 

(D)*   *   * 

{2)  A  prospective  new  employer  of  H- 
2A  workers  must  file  a  petition  and  a 
request  for  labor  certification,  if  needed, 
on  Form  ETA-9079,  with  the 
appropriate  fee  specified  in  §  103.7(b) 
(1)  of  this  chapter  Each  named 
beneficiary  must  sign  an  individual 
request  for  extension  of  stay,  if 
extension  of  that  individual's  stay  is 
required,  on  Form  ETA-9079W  (Named 
Alien  Addendum),  along  with  the 


employer's  application  to  the  DOL.  The 
Service  fee  submitted  with  the  Form 
ETA-9079  includes  processing  of  the 
petition  for  classification  as  an  H-2A 
agricultural  worker  and  for  change(s)  of 
nonimmigrant  status  to  H-2A  and 
extension(s)  of  stay  There  is  no  separate 
direct  fee  for  filing  Form  ETA-9079W 
(Named  Alien  Addendum)  for  change(s) 
of  status  and  extension(s)  of  stay. 
*         *         «         •         * 

(5)*    *    * 

(vi)  Petition  agreements — 

(A)  Consent  and  liabilities.  In  filing  an 
H-2A  petition,  a  petitioner  and  each 
employer  consents  to  allow  the 
Government  access  to  the  site  where  the 
labor  is  being  performed  for  the  purpose 
of  determining  compliance  with  H-2A 
requirements.  The  petitioner  further 
agrees  to  notif\-  the  Nebraska  Service 
Center,  by  overnight  delivery  service  or 
overnight  mail  within  24  hours,  if  an  H- 
2A  worker  absconds,  or  if  the 
authorized  employment  ends  more  than 
^  days  before  the  relating  certification 
document  expires,  and  to  pav  liquidated 
damages  of  $10  for  each  instance  where 
the  petitioner  cannot  demonstrate 
compliance  with  this  notification 
requirement  The  petitioner  also  agrees 
to  pay  liquidated  damages  of  $200  for 
each  instance  where  the  petitioner 
cannot  demonstrate  that  its  H-2A 
worker  either  departed  the  United  States 
or  obtained  other  authorized  status 
during  the  period  of  admission  of 
within  5  calendar  days  of  early 
termination  that  is  based  upon  the 
expiration  date  of  the  labor  certification, 
whichever  comes  first. 
***** 

(vii)  Validity.  An  approved  H-2A 

petition  is  valid  through  the  expiration 
of  the  relating  certification,  plus  14  days 
(or  the  length  of  the  labor  certification 
if  less  than  14  days),  for  the  purpose  of 
allowing  a  beneficiary  to  seek  issuance 
of  an  H-2A  nonimmigrant  visa, 
admission,  change  of  status,  or  an 
*\xtension  of  stay  for  the  purpose  of 
engaging  in  the  specific  certified 
employment. 
***** 

(x)  Petition  extensions  .\\]  employers 
have  received  an  automatic  extension  of 
an  H-2A  petition  for  14  days  (or  the 
length  of  the  labor  certification  if  less 
than  14  days)  as  part  of  the  initial 
approval.  If  the  employer  requests  an 
extension  beyond  the  initial  petition 
validity,  the  employer  must  file  a 
request  for  an  H-2A  petition  extension 
with  an  application  for  an  extension  of 
a  labor  certification,  with  the  DOL 
Regional  Administrator  on  Form  ETA- 
9079,  including  the  fee  specified  in 
§  103.7(b)(1)  of  this  chapter.  For 
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extensions  of  stay  for  individual 
beneficiaries,  see  paragraph  (h)(15)  of 
'his  section. 
*         *        *         »        * 

(9)  *    *    * 
(ii)*    *    * 

(B)  If  a  new  H  petition  is  approved 
after  the  date  the  petitioner  indicates 
that  the  services  or  training  will  begin, 
the  approved  petition  and  approval 
notice  will  show  a  validity  period 
commencing  with  the  date  of  approval 
and  ending  with  the  date  requested  by 
the  petitioner,  as  long  as  that  date  does 
not  exceed  either  the  limits  specified  by 
paragraph  {h){5)(vii),  or  {hH9)(iii)  of  this 
section,  or  other  Service  policy. 
***** 

(14)  *   *    *  (See  paragraph  (h)(5)(x)  of 
this  section  for  extension  requirements 
for  H-2A  petitions,) 

(15)*   *   * 

(ii)*  *  * 

(C)  H-2A  or  H-2B  extfnsum  of  stay. 
.\n  extension  of  stav  for  an  alien  in  H- 
2.^  status  must  be  requested  on  Form 
ETA-9079W  (Named  Alien  Addendum), 
It  must  be  submitted  concurrentlv  with 

a  petition  filed  by  the  emplover  on  thf 
alien's  behalf  with  the  DOL  on  Form 
ETA-9079  The  DOL  will  forward  the 
extension  requests  to  the  Nebraska 
Service  Center  for  adjudication  \n 
extension  of  stay  for  the  beneficiary  of 
an  H-2A  petition  is  included  in  the 
Form  1-129  petition  exti  nsion  request. 
An  extension  of  stav  for  the  beneficiarv 
of  an  H-2A  or  H-2B  petition  may  be 
authorized  for  the  validity  of  the  labor 
certification  and  approved  petition  or 
for  d  period  of  up  tn  1  year,  except  as 
provided  for  in  paragraph  (h)(5)(x)  of 
this  section.  The  alien's  total  period  of 
stav  as  an  H-2A  or  H-2B  worker  may 


not  exceed  3  years,  except  in  the  Virgin 
Islands  where  the  alien's  total  period  of 
stay  may  not  exceed  45  days. 


PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

4.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103,  1184,  1187, 
1258;  8  CFR  part  2. 

5.  Section  248.3  is  amended  by: 

a.  Removing  the  reference  to  "H— 2A," 
from  the  first  sentence  in  paragraph  (a); 

b.  Revising  the  first  sentence  oi 
paragraph  fb); 

Adding  a  new  sentence 
immediatelv  after  the  first  sentence  of 
paragraph  (h); 

d.  Redesignating  paragraph  (c)  as 
paragraph  (d);  and  by 

e.  Adding  a  new  paragraph  (c),  to  read 
as  follows; 

§248.3     Application 

*  »  »  *  * 

(b)  *   *    '  Am  nonimmigrant,  except 

an  H-Z.A.  who  desires  a  change  of  status 
to  anv  other  nonimmigrant 
classification,  other  than  those  listed  in 
paragraph  (a)  of  this  section,  or  to  E— 1 
or  E-2  classification  as  the  spouse  or 
child  of  a  principal  E-1  or  E-2,  must 
apply  for  a  change  of  status  on  Form  I- 
539.  A  Form  1-539  apphcation  filed  by 
a  dependent  of  an  H-2A  must  be 
submitted  along  with  the  fee  specified 
m  t?103.7fb)(l)  of  this  chapter,  to  the 
Department  of  Labor  if  filed  at  the  same 
time  as  an  ETA-9079,  or  submitted  to 
the  Nebraska  Service  Center,  if  filed  at 
any  other  time.  *    *    * 

(c)  Change  of  status  on  Form  ETA- 
9079W.  Any  nonimmigrant  seeking  a 


change  of  status  to  H-2A  must  apply  for 
that  change  on  Form  ETA-9079W.  The 
application  must  be  filed  with  the  Form 
ETA-9079  filed  by  the  prospective 
employer  of  the  nonimmigrant.  All 
Forms  ETA  9079  and  ETA  9079W  are 
submitted  to  the  Department  of  Labor, 
along  with  the  fee  specified  in 
§  103.7(b)(1)  of  this  chapter. 


PAPT  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

6.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1201,  1201a, 
1301-1305. 

7.  Section  264.6  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  264.6     Application  for  an  infttaf  or 
replacement  Form  [-94   Nommmigrani 
Arrival-Departure  Document   o'  Form  h-95. 
Crewmen  s  Landing  Permit 

(a)  *   *   *  An  application  filed  by  an 
H-2A  or  the  dependent  of  an  H-2A 
must  be  submitted  along  with  the  fee 
specified  in  §  103.7(b)(1)  of  this  chapter, 
to  the  Department  of  Labor,  if  filed  at 
the  same  time  as  an  ETA-9079,  or 
submitted  to  the  Nebraska  Service 
Center,  if  filed  at  any  other  time. 


Dated:  June  9,  2000. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[PR  Doc.  00-17640  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB23 

Labor  Certification  and  Petition 
Process  for  the  Temporary 
Employment  of  Nonimmigrant  Aliens 
in  Agriculture  in  the  United  States 
Delegation  of  Authority  to  Adjudicate 
Petitions 

AGENCY:  Employment  and  Training 
\dministration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Employment  and  Training 
Administration  (ETA)  regulations  to 
implement  the  delegation  of  authority  to 
adjudicate  petitions  for  temporary 
nonimmigrant  agricultiual  workers  (H- 
2A's)  from  the  Department  of  Justice/ 
Immigration  and  Naturalization  Service 
(INS)  to  the  United  States  Department  of 
Labor  (DOL  or  Department).  Among  the 
implementation  measures  is  a  new  Form 
ETA  9079,  Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2A  Petition,  which  consolidates  two 
ciurent  forms.  ETA  750  (AppHcation  for 
Alien  Employment  Certification)  and 
INS  1-129  (Petition  for  Nonimmigrant 
Workers)  for  use  in  the  H-2A  program. 
This  form  is  set  forth  as  an  appendix  to 
a  proposed  rule  published 
simultaneously  with  this  final  rule  to 
implement  a  new  fee  schedule.  The 
proposed  rule  requests  comments  on  the 
form  in  accordance  with  the  Paperwork 
Reduction  Act.  This  rulemaking  further 
implements  the  delegation  of  authority, 
from  INS  to  DOL,  to  hear  appeals  on 
determinations  and  to  revoke  petition 
approvals.  The  INS  delegation  is  also 
published  simultaneously  in  the 
Federal  Register,  together  with  a 
proposed  rule  regarding  collection  of 
the  INS  fee  by  DOL.  The  rule  does  not 
affect  INS  authority  to  make 
determinations  at  the  port-of-entry  of  an 
alien's  admissibility  to  the  United 
States,  to  make  determinations  of  an 
alien's  eligibility  for  change  of 
nonimmigrant  status,  or  to  make 
determinations  of  an  alien's  eligibility 
for  extension  of  stay.  This  rule 
streamlines  existing  H-2A  processes  to 
make  it  more  efficient  for  petitioners 
seeking  the  admission  of  temporary 
agricultiual  workers  without 
diminishing  the  workplace  rights  of  U.S. 
workers  or  foreign  workers  admitted 
under  the  program. 

DATES:  Effective  Date:  This  final  rule  is 
effective  November  13,  2000.  Affected 


parties  do  not  have  to  comply  with  the 
information  and  recordkeeping 
requirements  in  §§  655.101(a)(1), 
655.101(a)(2)  and  655.101(h).  until  the 
Department  publishes  in  the  Federal 
Register  the  control  niunbers  assigned 
by  the  Office  of  Management  and 
Budget  (OMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  numbers  notifies  the  public 
that  OMB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  M.  Gruskin,  Senior  Specialist, 
Division  of  Foreign  Labor  Certifications, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-4456, 
Washington,  DC  20210.  Telephone: 
(202)  219-4369  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Changes 

ETA  published  a  proposed  a  rule  on 
October  2,  1998.  which  included  a 
proposal  to  delegate  from  INS  to  DOL 
authority  to  adjudicate  certain 
temporary  agricultural  worker  (H-2A) 
petitions.  63  FR  53244.  As  proposed, 
INS  would  delegate  authority  to  ETA  to 
adjudicate  H-2A  petitions  for  alien 
beneficiaries  located  outside  of  the 
United  States.  Under  that  proposal,  INS 
would  have  continued  to  adjudicate 
petitions  in  those  relatively  few 
instances  when  the  alien  beneficiaries 
are  located  within  the  United  States. 
The  INS  published  a  proposed  rule  to 
delegate  this  authority  to  DOL  on 
December  7,  1998  (63  FR  6743). 

INS  is  concurrently  publishing  a  final 
rule  implementing  its  delegation  of 
petition  and  revocation  authority  to 
ETA.  The  INS  nde  addresses  changes  in 
its  regulations  necessary  to  effectuate 
this  delegation  and  guide  ETA  in  the 
exercise  of  its  delegated  authority  to 
grant  and  revoke  petitions.  This  final 
rule  implements  the  delegation  from 
INS.  The  process  is  being  modified  to 
require  all  H-2A  petitions  to  be  filed 
with  ETA,  hereafter  the  sole  recipient  of 
H-2A  petitions.  Requests  for  change  of 
status  and  extension  of  stay  for 
individual  aliens  already  present  in  the 
United  States  made  on  the  Form  ETA 
9079  at  the  time  the  H-2A  petition  is 
filed  will  be  forwarded  to  INS  by  ETA 
so  that  INS  can  adjudicate  the  requests 
for  extension  of  stay  or  change  of  status. 

H-2A  petition  revocation  authority 
also  is  being  delegated  to  ETA  as  a 
natural  extension  of  the  adjudication 
process.  INS  currently  confers  that 


authority  upon  the  person  who  was 
responsible  for  the  initial  determination. 
Granting  to  ETA  INS  revocation 
authority  allows  ETA  to  reexamine  its 
original  decision  based  on  evidence 
sufficient  to  consider  petition 
revocation  using  INS  criteria  found  in  8 
CFR  214.2. 

Administrative  appeals  of  petition 
denials  and  determinations  to  revoke 
petitions  are  also  being  delegated  to 
DOL.  Appeals  of  determinations  made 
by  ETA  on  petitions  and  revocations  of 
H-2A  petitions  based  on  existing  INS 
criteria  will  be  decided  by  the 
Department's  Office  of  Administrative 
Law  Judges  (OALJ).  The  OALJ  is 
separate  from  the  agency  (ETA)  making 
determinations  on  temporary 
agricultural  labor  certification 
applications,  petitions,  and  revocation 
of  petitions.  The  OALJ  has  the  necessary 
separation  of  function  and  authority  to 
allow  for  independent,  impartial 
determinations  from  ETA.  This 
admmistrative  review  process  is  similar 
to  INS'  separation  of  field  office 
determinations  and  its  Administrative 
Appeals  Unit  (AAU). 

To  implement  the  delegation  of 
authority  and  to  further  streamline  the 
H-2A  process,  ETA  is  developing  a  form 
that  will  allow  the  employer  to  submit 
a  consolidated  application  that  includes 
all  the  information  concerning  the 
application  for  certification  and  the 
petition.  This  new  Form  ETA  9079  will 
replace  the  current  Form  ETA  750 
(Application  for  Alien  Employment 
Certification),  and  Form  i-129  (Petition 
for  a  Nonimmigrant  Worker)  for  those 
employers  seeking  temporary 
agricultural  workers  under  the  H-2A 
program.  This  consolidated  form  will 
eliminate  the  need  to  submit  multiple 
forms  to  multiple  agencies  and  gready 
reduce  the  paperwork  burden  associated 
with  the  H-Z.A  program  Form  ETA 
9079  is  incorporated  as  an  appendix  to 
a  proposed  rule  separately  published  in 
the  Federal  Register  as  discussed  below, 
and  is  available  for  public  comment  in 
accordance  with  the  Paperwork 
Reduction  Act. 

The  delegation  of  authority  to  the 
Department  from  INS  also  includes  the 
authority  to  process  applications  from 
employers  involving  changes  in  the 
Consulate  designated  on  a  petition,  to 
process  requests  for  changes  in  the 
designation  of  the  port  of  entry  for 
aliens  entering  without  visas,  and 
requests  for  duplicate  notices  after  a 
decision  notice  has  been  sent.  Such 
applications  must  be  filed  with  the 
Department  on  the  ETA  9079M,  Visa 
Issuance  Change  Addendum.  The  ETA 
9079M  is  functionally  equivalent  to  the 
1-824  that  has  been  used  by  INS  to 
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process  changes  in  the  Consulates  and 
ports  of  entry  designated  on  approved 
petitions. 

ET,\  also  publishes  today  a  notice  of 
proposed  rulemaking  to  address  issues 
concerning  fees  associated  with  both  H- 
2A  labor  certification  and  H-2A 
petitions. 

The  changes  made  by  this  rule  are  a 
logical  outgrowth  of  ETA's  October  2. 
1998.  proposed  rule  (63  FR  at  53244  and 
53248),  as  well  as  INS'  December  7, 
1998.  proposed  rule  (63  FR  67431).  In 
any  event,  the  changes  from  the  ETA 
notice  of  proposed  rulemaking  are  rules 
of  agency  procedure  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking.  See  U.S.C. 
553(b)(Al  These  changes  merely  affect 
the  administration  of  the  H-2A  program 
without  making  material  changes  to  or 
modif\'ing  any  substantive  requirements 
of  the  petition  process. 

The  effect  of  this  and  the  INS  rule  will 
be  to  greatly  simplify  the  process  H-2A 
users  must  use  when  seeking  H-2A 
certification  and  petition  adjudication. 
Instead  of  seeking  a  determination  from 
two  agencies  on  virtually  the  identical 
factual  criteria,  only  one  agency  will  be 
involved  in  the  determinations.  Instead 
of  submitting  two  forms  with  redundant 
information,  only  one  will  be  required; 
a  combined  H-2A  certification 
application  and  H-2A  petition.  Finally, 
the  time  necessary  to  make 
determinations  on  labor  certification 
and  petitions  will  be  greatly  reduced, 
potentially  eliminating  weeks  from  the 
process. 

Discussion  of  Comments 

ETA  received  thirty-si.x  comments  on 
the  proposed  rule  Seventeen  comments 
addressed  the  proposed  delegation  of 
petition  authority  from  INS  to  ETA.  The 
comments  were  from  agricultural 
emplover  associations,  farmworker 
advocacN  organizations.  State  agencies, 
the  American  Immigration  Lawyers 
Association  (AILA).  two  private 
attorneys  and  one  ETA  regional  office. 
Most  commenters  were  generally 
supportive  of  the  delegation.  Some 
commenters  raised  concerns  about  the 
revised  petition  process  and  questioned 
whether  or  not  the  process,  in  fact, 
would  result  in  less  paperwork  and  a 
more  efficient  certification  and  petition 
process  AILA  was  opposed  to  the 
delegation.  The  specific  comments  are 
addressed  below. 

1.  Comments  on  the  Delegation  of  H-2A 
Petition  Determination  From  INS  to  ETA 

Four  agricultural  employer 
organizations  commented  on  the 
proposal  to  delegate  adjudication  of  the 


H-2A  petition  from  INS  to  ETA.  The 
Florida  Fruit  and  Vegetable  Association 
(FFVA)  stated  that  it  believed  the 
delegation  would  "greatly  expedite  the 
grower's  ability  to  receive  the  H-2A 
workers  in  a  timely  manner."  The 
National  Council  of  Agricultural 
Employers  (NCAE)  strongly  supported 
the  intent  of  the  delegation  but 
emphasized  the  need  for  combining  the 
H-2A  labor  certification  and  petition 
into  a  single  dociunent  and  indicated 
that  DOL  and  INS  should  issue  a 
proposal  in  the  Federal  Register  setting 
forth  the  precise  regulation  and 
procedures  for  public  comment.  In  a 
similar  vein  the  American  Farm  Bureau 
Federation  urged  the  Department  to 
withdraw  the  delegation  proposal  until 
the  Department  and  INS  have  worked 
out  the  procedures  and  developed  the 
forms  so  that  an  employer  can  file  one 
form  which  will  serve  as  a  certification 
application  and  petition,  ensuring  that 
the  certification  also  constitutes  the  visa 
approval  decision.  The  New  England 
Apple  Council,  a  major  user  of  the  H- 
2A  program,  stated  that  the  proposed 
delegation  could  make  good  common 
sense  but  also  indicated  that  a  more 
detailed  proposal  should  be  published 
so  that  it  could  comment  intelligendy, 
and  emphasized  the  need  for  combining 
the  H-2A  labor  certification  and  H-2A 
petition.  This  rule  and  the  proposed 
rule  published  in  this  edition  of  the 
Federal  Register  have  incorporated  a 
combined  form  concept. 

The  Farmworker  Justice  Fund  (FJF) 
opposed  the  delegation  on  the  basis  that 
the  Department  should  institute  a  wide- 
ranging  re\  iew  and  comprehensive 
approach  to  improving  the 
administration  of  the  H-2  A  program. 
FJF  further  stated  that  the  delegation 
should  be  accomplished  only  after  the 
Department  addresses  worker  needs 
identified  by  FJF  and  the  informational 
and  data  collection  failings  identified  by 
the  General  Accounting  Office. 

Several  State  agencies  commented  on 
the  delegation.  Four  States — Texas, 
Arizona,  New  Jersey,  and  Nevada — 
asserted  that  additional  funding  was 
needed  for  the  regional  offices 
performing  the  new  function.  A  transfer 
of  funds  from  INS  to  ETA  to  perform  the 
new  petition  functions  will  address  this 
concern.  Three  States — Washington, 
Idaho,  and  Kentucky — supported  the 
delegation  and  stated  it  would  residt  in 
reduced  time  needed  for  employers  to 
obtain  foreign  workers.  One  State — 
Ohio — "guardedly  "  agreed  wdth  the 
change  but  expressed  reservation 
because  the  proposed  delegation  may 
result  m  more  work  for  State  agencies, 
which  are  underfunded.  AELA  and  two 
private  attorneys  expressed  the  greatest 


opposition  to  the  proposal.  They 
questioned  the  Department's  capability 
to  adjudicate  visa  petitions  for  a  variety 
of  reasons. 

2.  Combined  Form 

As  indicated  above  the  development 
of  a  combined  labor  certification  and  H- 
2A  petition  form  discussed  in  the 
October  1998,  Notice  of  Proposed 
Rulemaking  (63  FR  at  53246}  were 
extremely  important  to  some  of  the 
commenters.  They  were  concerned  in 
view  of  delays  that  employers  have 
experienced  in  obtaining  labor 
certifications,  that  sequential  processing 
of  two  forms  by  DOL  would  lead  to 
lengthening  the  time  to  complete  the 
process  necessary  to  obtain 
nonimmigrant  H-2A  workers.  Extensive 
discussions  have  taken  place  between 
ETA  and  INS  on  the  development  of  a 
combined  H-2A  labor  certification  and 
petition,  which  would  enable  the  DOL 
to  make  a  determination  on  both  the 
labor  certification  and  H-2A  petition 
based  on  submission  of  a  properly 
completed  form  and  supporting 
documentation.  Since  most  petitions  are 
filed  on  behalf  of  unnamed  aliens  and 
most  job  opportunities  involving  named 
aliens  require  little  or  no  skill,  it  would 
be  an  extremely  rare  occiurence  that  a 
certification  would  be  issued  and  the  H- 
2A  petition  would  be  denied.  Further,  it 
should  also  be  recognized,  as  pointed 
out  in  the  NPRM  published  today 
concerning  fees  for  the  H-2A  labor 
certification  and  petition,  that 
historically  the  denial  rate  for  labor 
certifications  has  been  low.  The  new 
Form  ETA  9079,  Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition,  will 
replace  Form  ETA  750  and  INS  Form  I- 
129  for  all  H-2A  filings.  Whenever  the 
employer  is  petitioning  for  named  aliens 
the  9079W.  an  addendum  to  Form  ETA 
9079,  must  be  completed  and  the 
Department  will  determine  whether  the 
aliens  quahfy  for  the  proposed 
employment.  Further,  as  explained  in 
the  proposed  rule,  requests  to  change 
nonimmigrant  status  or  for  extension  of 
stay  for  named  beneficiaries  will  be 
made  on  the  form  9079W  and  will  be 
sent  to  INS,  which  will  continue  to 
make  determinations  about  the  named 
beneficiaries'  eligibility  to  change 
nonimmigrant  status  or  eligibility  for 
extension  of  stay.  The  new  Form  ETA 
9079  is  incorporated  as  an  appendix  to 
the  proposed  rule  being  published  today 
and  is  available  for  public  comment  in 
accordance  with  the  Paperwork 
Reduction  Act. 
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3.  Countervailing  Evidence 

As  pointed  out  in  the  conciurently 
pubUshed  CMS  final  rule,  INS'  role  in  H- 
2A  petition  processing  is  limited.  Most 
H-2A  petitions  are  filed  before  the 
petitioner  has  identified  or  named  the 
H-2A  workers  (beneficiaries)  to  be 
admitted.  INS  reviews  the  certification 
determinations  made  by  ETA,  and 
determines  that  the  petitioner  is  making 
a  valid  job  offer  and  that  any  INS 
assessed  liquidated  damages  have  been 
paid.  Liquidated  damages  are  assessed 
to  an  employer  who  fails  to  notify  INS 
of  the  departure  of  H-2  A  workers  from 
the  United  States  or  when  the  employer 
caimot  establish  that  H-2A  workers  who 
have  left  employment  have  obtained 
other  legal  status.  See  8  CFR 
214.2(h)(5){vi).  The  overwhelming 
majority  of  applications  for  temporary 
agriciiltWal  labor  certifications  and  H- 
2A  petitions  are  for  unnamed  aliens.  In 
the  rare  cases  with  named  beneficiaries, 
INS  reviews  the  ability  of  the 
beneficiary  to  perform  the  needed 
temporary  services.  Also  in  rare  cases, 
INS  reviews  countervailing  evidence  on 
the  availability  of  U.S.  workers  to 
perform  needed  services  under  8  U.S.C. 
1101(a)(15)(H)(ii). 

Three  commenters  indicated  that  the 
provision  in  the  INS  regulations  which 
permits  the  filing  of  a  petition  with 
coimtervailing  evidence  with  INS 
should  be  retained.  In  delegating 
adjudication  of  petition  authority  to  the 
Secretary.  INS  has  determined  that  a 
separate  review  concerning  the 
availability  of  U.S.  workers  is 
unwarranted.  ETA  will  make  the  labor 
certification  and  petition  determination 
concurrently  and  administrative-judicial 
review  of  these  determinations  will  be 
available  through  the  existing  appeal 
process  before  the  Department  of  Labor 
Office  of  Administrative  Law  Judges.  An 
additional  review  by  INS  would  be 
redundant. 

DOL  and  INS  are  establishing  a 
mechanism  to  notify  ETA  of  any  unpaid 
liquidated  damage  claims,  in  order  for 
ETA  to  consider  this  factor  in  its 
adjudication  of  the  petition. 

4.  ETA  Capabilities 

Several  commenters  opposed  the 
proposal  due  to  concerns  about  ETA's 
ability  to  perform  its  current  function  in 
a  timely  manner.  The  INS  and  ETA 
believe  that  the  new,  consofidated 
process  is  not  complex.  Only  rarely  will 
ETA  be  required  to  make  additional 
findings  or  consider  additional 
evidence.  The  additional  determinations 
to  be  made  by  ETA  will  encompass 
whether  INS  has  notified  ETA  of  a 
failure  to  pay  hquidated  damages.  If  a 


named  beneficiary(ies)  is  included  with 
the  petition,  ETA  will  determine 
whether  the  worker  has  the 
qualifications  to  perform  the  stated 
services.  Knowledge  of  all  areas  of 
immigration  law  alluded  to  by  AJLA 
and  some  individual  attorneys  is  not 
necessary  to  address  the  limited  issues 
normally  arising  in  the  adjudication  of 
H-2A  petitions.  Further,  DOL  and  INS 
will  be  providing  training  to  ETA 
personnel  on  the  issues  considered  by 
INS  imder  its  current  role  in  the  H-2A 
process. 

Finally,  the  processing  time  for  the 
overwhelming  majority  of  cases  should 
be  reduced  substantially.  Currently, 
three  to  six  days  are  normally  consumed 
by  mail  notification  fi-om  ETA  to  the 
employer  and  the  employer's 
subsequent  H-2  A  petition  filing  with 
INS.  INS  then  takes  two  to  three  weeks 
to  process  the  petition.  The  additional 
work  presented  by  the  combined  form 
and  adjudication  process  should  not 
adversely  impact  the  H-2A  process  for 
ETA.  The  new  process  should  result  in 
a  reduction  from  the  current  process  of 
at  least  two  to  three  weeks  in  the  time 
taken  from  initial  filing  with  ETA  to 
completion  of  the  certification  and 
petition  process.  This  is  a  very 
substantial  time  saving  in  a  process  that 
now  commonly  commences  only  45 
days  before  the  "date  of  need.  "  ETA  is 
continuing  to  explore  additional  means 
for  streamlining  the  H-2A 
nonagricultural  labor  certification 
program. 

Some  commenters  expressed  concern 
about  the  resources  available  to  DOL  to 
take  on  the  additional  responsibilities 
associated  with  processing  visa 
petitions.  The  Department  as  explained 
in  the  NPRM  concerning  the  fee  issues 
pubUshed  concurrently  with  this  rule, 
will  be  collecting  the  petition  fee  on 
behalf  of  INS  and  will  be  reimbursed  by 
INS  for  the  costs  it  incurs  in  processing 
H-2  A  petitions. 

5.  Changes  in  Consulate  or  Port  of  Entry 
and  Requests  for  Duplicate  Approval 
Notices 

In  the  interests  of  further  simplifying 
the  petition  process  INS  has  also 
delegated  to  ETA  the  responsibility  of 
processing  the  small  number  of  requests 
involving  changes  in  the  Consulate  or 
port  of  entry  (for  aliens  entering  without 
visas)  designated  on  the  petition  when 
it  was  approved,  and  to  respond  to 
requests  for  duplicates  of  approval 
notices.  To  make  such  requests  the 
employer  shall  file  the  ETA  Form 
9079M,  Visa  Issuance  Change 
Addendum,  with  the  $120.00  fee 
currently  required  by  INS  to  process  an 
1-824.  Application  for  Action  on  an 


Approved  Application  or  Petition.  The 
ETA  9079M  is  functionally  equivalent 
to  the  1-824.  The  Department  would,  as 
explained  in  the  above  mentioned 
NPRM.  collect  the  fee  on  behalf  of  INS 
and  be  reimbursed  by  INS  for  its  costs 
in  processing  requests  to  make  changes 
in  the  Consulates  or  port  of  entrv  that 
were  designated  on  the  approved  H-2A 
petition. 

6.  Notification  of  State  Department 

Two  attorneys  raised  concerns  about 
notifving  the  Department  of  State  (DOS) 
about  approvals  of  H-2A  petitions.  This 
issue  is  fully  addressed  in  the  final  rule 
transferring  authority  to  adjudicate  visa 
petitions  concurrently  published  in  the 
Federal  Register  by  INS.  As  explained 
in  INS  final  rule,  currently,  the  INS 
mails  the  duplicate  copy  of  the  H-2A 
petition  to  the  consulate  selected  by  the 
petitioner.  Occasionally,  when 
warranted,  the  INS  notifies  the 
consulate  by  telephone  or  telefax.  The 
three  agencies  have  now  agreed  that 
routine  telefax  notification  from  DOL  to 
DOS  will  assist  in  streamlining  the  H- 
2A  process  and  are  finalizing  the 
internal  details  to  ensure  that  such 
notifications  are  .secure.  Telefax 
notification  should  result  in  an 
additional  2  to  3  days  reduction  in 
obtaining  workers. 

7.  Certification  30  Days  Before  Date  of 
Need 

The  regulations  are  amended  to 
conform  to  Public  Law  106-78,  sec.  748, 
effective  October  22.  1999.  which 
amended  section  218(c)(3)(A)  of  the 
Immigration  and  Nationality  Act  (Act) 
(8  use.  1188(c)(3)((A))  to  enlarge  the 
time  that  certifications  must  be  issued 
before  the  employer's  date  of  need  from 
20  days  to  30  days.  The  Department 
points  out  that  its  regulation  at  20  CFR 
656.403.  effective.  July  29,  1999, 
requires  that  the  employer's  housing  be 
in  full  compliance  with  the 
requirements  of  the  housing  standards 
at  least  20  days  before  the  date  the 
housing  is  to  be  occupied,  which  in 
cases  involving  foreign  agricultural 
workers  is  the  employer's  date  of  need. 
(See  64  FR  34958)  The  Act,  however, 
also  requires  that  employers  furnish 
housing  that  meets  the  applicable 
standards  before  certification  can  be 
issued.  (See  section  218(c)(4)  of  the  Act, 
8  U.S.C.  1188(c)(4).)  The  amendment  to 
the  Act  that  certifications  be  issued  20 
days  before  the  employer's  date  of  need 
does  not  negate  the  statutory 
requirement  regarding  housing  in  the 
Act.  Consequently,  certifications  cannot 
be  issued  if  housing  does  not  meet 
applicable  standards  ETA  provided  this 
guidance  to  its  regional  offices  regarding 
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the  administration  of  the  H-2A  program 
in  light  of  amendments  to  the  Act  by 
section  748  of  Public  Law  107-78  in 
Field  Memorandum  No.  16-00,  issued 
February  10.  2000.  which  is  published 
as  Appendix  A  to  the  preamble  of  this 
rule. 

Effective  Date  of  Final  Rule 

The  120  day  effective  date  of  this  rule 
will  allow  INS  and  ETA  to  establish  the 
automated  systems  needed  to 
electronically  capture  and  share  data 
between  the  Department  of  Labor.  INS, 
and  the  Department  of  State;  seek 
comments  and  obtain  0MB  approval  of 
the  consolidated  Form  ETA  9079  to  be 
used  for  the  application  for  H-2A  labor 
certification  and  petition;  and  complete 
the  proposed  rulemaking  on  the  fee 
provisions. 

Executive  Order  12866 

The  Department  has  determined  that 
this  proposed  rule  should  be  treated  as 
a  "significant  regulatory  action."  within 
the  meaning  of  Executive  Order  12866. 
because  of  the  inter-agency  coordination 
with  INS.  However,  this  rule  is  not  an 
"economically  significant  regulatory 
action."  because  it  would  not  have  an 
economic  effect  on  the  economv  of  SlOO 
million  or  more  or  adversely  affect  in  a 
materi.il  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  envirorunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities. 

Regulatory  Flexibility  Act 

At  the  time  the  proposed  rule  was 
published,  the  Department  of  Labor 
notified  the  Chief  Counsel  for 
Advocacy.  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  will  enhance  the 
administrative  efficiency  and 
convenience  to  employers  by  having 
them  file  a  combined  Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition  with 
one  agency,  as  opposed  to  successively 
filing  two  forms  to  two  agencies  as  at 
present. 

The  regulation  is  administrative  in 
nature  and  merely  transfers  authority  to 
make  certain  determinations  from  INS 
to  ETA.  It  does  not  expand  the  existing 
procedural  requirements  and  should 
reduce  the  administrative  and 
paperwork  burden  on  users,  including 
small  businesses.  The  total  number  of 
employers  utilizing  H-2A  workers  is 
only  approximately  4.400. 


Therefore,  the  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  It  will  not  residt  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  13132 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  siunmary 
impact  .statement 

Paperwork  Reduction  Act 

The  combined  Form  ETA  9079  is 
being  published  for  comment  as  an 
appendix  with  the  proposed  rule  being 
published  today,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 

Catalogue  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  as  Number 
17.202,  "Certification  of  Foreign  Workers  for 
Agricultural  and  Logging  Employment." 

List  of  Subjects  in  20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture.  Aliens, 
Crewmembers.  Employment, 
Enforcement.  Forest  and  forest  products, 
Guam.  Health  professions.  Immigration, 
Labor.  Longshore  work.  Migrant  labor. 
Nurse.  Penalties.  Registered  nurse, 
Reporting  and  record  keeping 


requirements.  Specialty  occupation. 
Students,  Wages. 

Appendix  A  Field  Memorandum  No. 
16-00,  Changes  to  H-2A  Program 

Note:  Appendix  A  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

U.S.  Department  of  Labor 

EmployTTient  and  Training 
Administration.  Washington,  DC 20210 

Classification:  ES. 
Correspondence  Symbol:  TEES. 
Date:  February  10,  2000. 
DIRECTIVE:  FIELD  MEMORANDUM 

NO.  16-00 
TO:  ALL  REGIONAL 

ADMINISTRATORS 
FROM:  LENITA  JACOBS-SIMMONS. 

Deputy  Assistant  Secretary. 
SUBJECT:  CHANGES  TO  H-2A 
PROGRAM 

1 .  Purpose.  To  provide  policy  and 
guidance  regarding  the  effect  on  the  H- 
2A  program  of  recent  amendments  to 
the  Immigration  and  Nationality  Act  by 
Pub.  L.  106-78  sec.  748  (McCoiinell 
Amendment).  

2.  References.  20  CFR  Part  655, 
Subpart  B  (H-2A  Regulations);  29  CFR 
Part  501  (H-2A  Enforcement);  20  CFR 
Part  653,  Subpart  F  (Agricultural 
Clearance  Orders);  20  CFR  Part  654, 
Subpart  E,  and  29  CFR  1910.142 
(Migrant  Housing  Standards);  8  U.S.C. 
1188(c)(1)  and  (c)(3)(A),  as  amended  by 
Pub.  L.  106-78  sec.  748  (McConnell 
Amendment);  64  FR  34957-34966  (June 
29,  1999). 

3.  Background.  The  McCoimell 
Amendment  became  effective  on  Jime 
29,  1999.  The  McConnell  Amendment 
shortens  the  lead  time  for  filing  the 
certification  before  the  date  of  need 
from  60  days  to  45  days  and  requires 
that  certifications  be  issued  30  days 
before  the  date  of  need.  The  reduction 
in  the  lead  time  for  filing  labor 
certification  applications  is  consistent 
with  the  amendments  to  the  labor 
certification  regulations  for  temporary 
agricidtural  employment  that  were 
effective  on  July  29,  1999.  (See  64  FR 
34957-34966,  June  29.  99).  The  new 
statutory  requirement  that  certification 
be  issued  30  days  prior  to  date  of  need 
differs  considerably  from  the  current 
statutory  and  regulatory  requirement 
that  certification  be  issued  20  days 
before  the  date  of  need.  While  the 
requirement  that  the  certification  be 
issued  30  days  prior  to  the  date  of  need 
reduced  the  recruitment  period  prior  to 
certification  to  15  days,  the  employer 
continues  to  have  an  obligatioo  to 
actively  recruit  U.S.  workers  up  until 
the  date  on  which  the  H-2A  workers 
leave  their  home  country  of  origin. 
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RESCISSIONS 

EXPIRATION  DATE:  September  30, 
2002. 

The  requirement  that  certification  be 
issued  30  days  before  the  date  of  need 
is  inconsistent  with  the  recent 
amendment  to  the  regulations  that  the 
employer's  housing  be  in  full 
compliance  with  the  requirements  of  the 
applicable  housing  standards  at  least  20 
days  before  the  date  the  housing  is  to  be 
occupied,  which  in  cases  involving 
certification  of  foreign  agricultural 
workers  is  20  days  before  the  date  of 
need.  However,  the  statute  requires  that 
employers  furnish  housing  that  meets 
the  applicable  standards  before 
certification  can  be  issued.  (See  section 
218(c)(4)  of  the  Immigration  and 
Nationality  Act  of  1952  as  amended.) 
The  McConnell  amendment  does  not 
negate  this  statutory  requirement. 
Consequently,  certifications  cannot  be 
issued  if  housing  does  not  meet 
applicable  standards. 

The  following  guidance  should  be 
followed  in  processing  H-2A 
applications  to  ensiu-e  the  timeliness  of 
certifications: 

4.  Guidance: 

a.  Acceptance  of  Applications: 
Regional  offices  should  accept  H-2A 
applications  for  consideration  that  are 
filed  45  days  prior  to  the  date  of  need. 

b.  Housing:  Documentation  that  the 
employer's  housing  meets  applicable 
standards  must  be  received  by 
Certifying  Officers  prior  to  certification 
being  granted.  State  Employment 
Security  Agencies  (SESAs)  should 
encourage  employers  who  expect  to 
obtain  their  certification  30  days  before 
the  date  of  need  to  have  housing  ready 
for  inspection  at  the  time  of  filing  their 
application  or  earlier.  SESAs  should  be 
prepared  to  conduct  housing 
inspections  prior  to  the  filing  of 
applications,  as  appropriate;  and  should 
even  plan  to  schedule  housing 
inspections  prior  to  filing  for  those 
employers  who  regularly  use  the  H-2A 
program. 

c.  Recruitment:  The  employer  must 
show  that  an  advertisement  and  job 
order  have  been  placed  prior  to  the 
issuance  of  the  labor  certification, 
however,  recruitment  results  do  not 
have  to  be  finalized.  The  employer 
should  provide  a  report  on  the 
recruitment  results  24  hours  prior  to 
certification.  If  workers  have  been 
referred,  the  employer  must  also 
provide  the  disposition  of  those  workers 
referred  prior  to  the  30th  day  before  the 
date  of  need.  We  anticipate  that  there 
will  be  some  instances  where  the 
required  advertising  will  not  be 
completed  prior  to  the  certification  date. 


Therefore,  the  employer  must  provide 
docmnentation  to  show  that  the  job 
order  has  been  placed  and  that 
advertising  has  been  contracted  for  the 
job  openings,  by  submitting  the  text  of 
the  contracted  advertising.  As  soon  as 
tear  sheets  are  received  they  should  be 
submitted  to  the  Regional  Office. 

Moreover,  the  McCormell 
Amendment  did  not  make  any  changes 
to  the  current  recruitment  requirements. 
20  CFR  655.103(d)(l)(2)(i)(ii).  All  of  the 
recruitment  measures  are  still  intact  and 
employers  should  be  instructed  to  place 
advertisements  in  order  to  attract 
potentially  qualified  and  available  U.S. 
workers.  Even  if  advertising  occurs  after 
certification  is  granted,  the  employer 
remains  obligated  to  hire  workers  until 
fifty  percent  of  the  period  of  the  work 
contract  has  elapsed. 

d.  Workers  Compensation.  The 
employer  must  provide  documentation 
to  support  the  fact  that  workers 
compensation  insurance  coverage  is  in 
effect  prior  to  the  30th  day  before  the 
date  of  need. 

5.  Action  Required:  Regional 
Administrators  are  requested  to  provide 
the  above  gmdance  to  appropriate  staff 
in  the  Regional  Offices  and  State 
Agencies. 

6.  Inquiries.  Inquiries  should  be 
directed  to  Charlene  G.  Giles  on  (202) 
219-5263x113. 

Final  Rule 

Accordingly,  Part  655  of  Chapter  V  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  655— {AMENDED] 

1.  The  authority  citations  for  Part  655 
is  revised  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(H)(i)  and  (ii).  1182(m)  and 
(n),  1184,  1188.  and  1288(c)  and  (d);  29 
U.S.C.  49  et  seq.:  sec.  3(c)(1),  Pub.  L.  101- 
238,  103  Stat.  2099.  2103  (8  U.S.C.  1182 
note):  sec.  221(a),  Pub.  L.  101-649, 104  Stat. 
4978,  5027  (8  U.S.C.  1184  note):  Pub.  L.  103- 
206.  107  Stat  2419;  8  CFR  103.1(0(3)(iii)(I) 
and  (W):  8  CFR  214.2(h)(4)(i):  8  CFR 
214.2(h)(5).(ll).  and(12). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  et  seq.:  8  CFR  103.1(f)(3)(iii)(J)  and  (W); 
8  CFR  214.2(h)(4)(i):  and  8  CFR  214.2(h)(5), 
(11).  and  (12). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(b)  and  1184;  29  U.S.C.  49  ef 
seq.;  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a){15)(H)(ii)(a),  1184.  and  1188;  and  29 
U.S.C.  49  et  seq.:  8  CFR  103.1(f)(3)(iii)(J)  and 
(W);  8  CFR  214.2(h)(4)(i);  and  8  CFR 
214.2(h)(5),  (11),  and  (12). 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)  (H)(i)(a),  1182(m),  and  1184;  29 
U.S.C.  49  ef  seq.:  and  sec.  3(c)(1),  Pub.  L. 


101-238,  103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8 
U.S.C.  1184  and  1288(c)  and  (d);  and  29 
U.S.C.  49  et  seq.;  and  Pub.  L.  103-206, 
107  Stat.  2419. 

Subparts  H  and  I  issued  under  8 
U.S.C.  1101{a)(15)(H)(i){b).  1182{n),  and 
1184:  29  U.S.C.  49  et  seq.:  and  sec. 
303(a)(8),  Pub.  L.  102-232,  105  Stat. 
1733,  1748  (8  U.S.C.  1182  note). 

Subparts  J  and  K  issued  under  29 
U.S.C.  49  et  seq.:  and  sec.  221(a),  Pub. 
L.  101-649.  104  Stat.  4978,  5027  (8 
U.S.C.  1184  note). 

§655.0    [Amended] 

2.  Section  655.0  is  amended  by 
adding  a  new  paragraph  (a)(4),  to  read 
as  follows: 

§655.0    Scope  and  purpose  of  part. 

(a)*  *   ' 

(4)  Subpart  B:  Delegation  From 
Immigration  and  Naturalization  Service. 
Subpart  B  also  contains  the  authority 
from  the  Commissioner  of  Immigration 
and  Naturalization  for  the  Secretary'  to 
consider  H-2A  petitions  and 
revocations  under  criteria  set  out  in  8 
CFR  214.2(h)  of  the  Immigration  and 
Naturalization  Service's  regulations. 


§655.00     [Amended] 

3.  Section  655.00  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

*   *   *  The  Director,  however,  may 
direct  that  certain  applications,  types  of 
applications,  H-2A  petitions,  or  H-2A 
petition  revocations  shall  be  handled 
by,  and  the  determinations  made  by,  the 
United  States  Employment  Service 
(USES)  in  Washington,  DC.  *   *   * 

Subpart  B — Labor  Certification  and 
Petition  Process  for  Temporary 
Agricultural  Employment  In  the  United 
States  (H-2A  Workers) 

3a.  Subpart  B  is  amended  by  revising 
the  heading  to  read  as  set  forth  above. 

§655.90    [Amended] 

4.  Section  655.90(a)  is  amended  by 
adding  before  the  last  sentence  a  new 
sentence  to  read  as  follows:  (a)  *    *   * 
This  subpart  also  describes  the 
processes  and  procedures  governing 
consideration  of  requests  for  H-2A 
petition  approval  and  revocation,  set  out 
in  the  Immigration  and  Naturalization 
Service  regulations  at  8  CFR  214.2(h). 


§  655.92     [Amended] 

5.  Section  655.92  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 
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Under  this  subpart  and  INS 
regulations  at  8  CFR  214.2(h),  the 
accepting  for  consideration,  the  making 
of  temporary  alien  agricultural  labor 
t  erTification  determinations,  and  H-2A 
petition  determinations  ordinarily  are 
performed  by  the  Regional 
Administrator  (R.\)  of  an  Emplo>-ment 
and  Training  Administration  region, 
who,  in  turn,  may  delegate  this 
responsibility  to  a  designated  staff 
member.  *   *   * 

§655.100    [Amended] 

6.  Section  655.100(a)(1)  is  amended  as 
follows: 

(a)  By  adding  after  "certification"  in 
the  first  sentence,  the  phrase  "and  H-2A 
petition  approval";  and 

(b)  By  adding  at  the  end  thereof  a  new 
sentence  to  read  as  follows: 

(a)  *   *   *  (D*   *   *  The  term 
application'  here  used  in  this  subpart 
shall  mean  an  application  for  temporary 
alien  labor  certification  and  an  H-2A 
petition  unless  otherwise  stated. 

7.  Section  655.100(a)(4)(i)  is  amended 
as  follows: 

a.  In  the  second  sentence  the  phrase 
'20  calendar  days"  is  removed  and  the 

phrase  "30  calendar  days"  is  added  in 
lieu  thereof. 

b.  In  the  last  sentence  the  phrase  "for 
certification"  is  removed. 

8.  Section  655.100(a)(4)(iv)  is 
amended  by  removing  the  phrase  "for 
temporary  alien  agricultural  labor 
certification". 

9.  Section  655.100(b)  is  amended  as 

follows: 

a.  In  the  final  sentence  of  the 

d  e  fi  n  1 1  i  o  n  0  f  A  ccep  f  /or  con  sj'dera  tion 
by  removing  the  phrase  "in  a  temporary 
alien  agricultural  labor  certification 
determination';  and 

b.  In  the  definition  of  "Immigration 
and  Naturalization  Service  (INS)",  by 
removing  the  phrase  "which  makes" 
and  adding  in  lieu  thereof  the  phrase 

having  the  authoritv  to  make". 

§655.101     [Amended] 

10.  Section  655.101(a)(1)  is  amended 
by  removing  from  the  first  sentence  the 
final  period  and  by  adding  in  lieu 
thereof  the  phrase    and  H-2A  petition 
on  Form  ETA  9079.  Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition.";  and 
by  removing  from  the  second  sentence 
the  phrase  "for  temporary  alien 
agricultural  worker  certification". 

11   Section  655.101  is  amended  by 
revising  paragraph  [a)(2)  and  the  section 
heading  as  follows: 


§655.101     Temporary  alien  agricultural 
labor  certification  applications  and 
petitions. 

(a)  •      *     * 

(2)  Applications  filed  by  agents.  If  an 
employer  intends  to  be  represented  by 
an  agent,  the  employer  shall  sign  the 
statement  set  forth  on  the  Form  ETA 
9079 — Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2A  Petition  that  the  agent  is 
representing  the  employer  and  that  the 
employer  takes  full  responsibility  for 
the  accuracy  of  any  representations 
made  by  the  agent.  The  agent  may 
accept  for  inter\'iew  workers  being 
referred  to  the  job  and  make  hiring 
commitments  on  behalf  of  the  employer. 

12.  Section  655.101(b)(1)  is  amended 
by  removing  from  the  first  sentence  the 
phrase  "A  copy  of  the"  and  adding  in 
lieu  thereof  the  word  "The". 

13.  Section  655.101(b)(2)  is  amended 
by  removing  the  period  at  the  end  of  the 
sentence  and  adding  in  lieu  thereof  the 
phrase  ";  and". 

14.  Section  655.101  is  emaended  by 
adding  new  paragraphs  (b)(3)  and  (h)  to 
read  as  follows: 

§655.101     Temporary  alien  agricultural 
labor  cer+'firation  applications  and 
petitions. 

***** 

(b)  *     *     * 

(3)  An  H-2A  petition. 

***** 

(h)  Requests  to  change  Consulates  or 
ports  of  entry  designated  on  approved 
petitions  or  to  request  a  duplicate 
approval  notice,  shall  be  made  by  filing 
an  ETA  Form  9079M,  Visa  Issuance 
Change  Addendum,  with  the  Certifying 
Officer  that  approved  ETA  Form  9079, 
Application  for  Temporary  Agricultural 
Labor  Certification  and  H-2A  Petition. 

15.  Section  655.101(c),  introductory 
text,  is  amended  as  follows: 

a.  In  the  first  sentence  the  phrase  "for 
temporary  alien  agricultrual  labor 
certification  is  removed. 

b.  In  the  third  sentence  the  phrase  "20 
calendar  days"  is  removed  and  the 
phrase  "30  calendar  days"  is  added  in 
lieu  thereof. 

16.  Section  655.101(c)(2)  is  amended 
by  removing  the  phrase  "20  calendar 
days"  in  the  four  places  it  appears  and 
the  phrase  "30  calendar  days"  is  added 
in  each  place  in  lieu  thereof. 

§655.103     [Amended] 

17.  Section  655  103  is  amended  by 
removing  from  the  first  sentence  of  the 
introductory  text  the  phrase  "temporary 
alien  agricultural  labor  certification". 

§655.104    [Amended] 

18.  Section  655,104  (e)  is  amended  by 
removing  in  the  two  places  it  appears 


the  phrase  "20  calendar  days"  and 
adding  in  each  place  the  phrase  "30 
calendar  days  '  in  lieu  thereof. 

§655.105    [Anwnded] 

19.  Section  655.105  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§655.105     Recruitment  of  U.S.  workers  and 
final  determinations  on  certification  and  H- 
2A  petition. 
***** 

20.  Section  655.105(a)  is  amended  by 
removing  from  the  first  sentence  the 
word  "H-2A'. 

21.  Section  655.105(b)  is  amended  by 
removing  the  phrase  "for  temporary 
alien  agricultural  labor  certification". 

22.  Section  655.105(c)  is  amended  by 
removing  from  the  last  sentence  the 
phrase  "20  calendar  days"  and  adding 
the  phrase  "30  calendar  days"  in  lieu 
thereof. 

23.  Section  655.105(d)  is  amended  as 
follows: 

a.  In  the  first  sentence  the  phrase  "20 
calendar  days"  is  removed  and  the 
phrase  "30  calendar  days"  is  added  in 
lieu  thereof. 

b.  Adding  after  the  second  sentence 
the  following  sentence: 

(d)*     *     *  If  the  RA  denies  the 
application  for  temporary  alien 
agricultural  labor  certification,  the  RA 
shall  also  deny  the  petition  for  lack  of 
a  labor  certification  and  any  other 
applicable  reason  in  accordance  with 
the  criteria  set  out  in  8  CFR 
214.2(h).*   *   * 

§655.106    [Amended] 

24.  Section  655.106(a)  is  amended  by 
removing  the  phrase  "for  temporary 
alien  agricultural  labor  certification". 

25.  Section  655.106(b)(1)  is  amended 
by  removing  from  the  first  sentence  the 
phrase  "20  calendar  days  '  and  adding 
the  phrase  "30  calendar  days"  in  lieu 
thereof 

26.  Section  655.106(c),  introductory 
text,  is  amended  by  removing  from  the 
paragraph  heading  the  phrase 
"temporary  alien  agricultural  labor 
certifications",  and  adding  in  lieu 
thereof  the  word  "apphcations". 

27.  Section  655.106(c)(1)  is  amended 
as  follows: 

a.  By  removing  from  the  first  sentence 
the  phrase  "Temporary  alien 
agricuJtiural  labor  certifications  are"  and 
adding  in  lieu  thereof  the  phrase  "The 
appUcation  is";  and 

b.  By  removing  from  the  third 
sentence  the  phrase  "certification  shall 
be"  and  adding  in  lieu  thereof  the 
phrase  "certifications  and  H-2A 
petitions  shall  be". 

28.  Section  655.106(c)(2)(i)  is 
amended  as  follows: 
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a.  By  removing  from  the  first  sentence 
the  phrase  "certification  as  a  joint 
employer"  and  adding  in  lieu  thereof 
the  phrase  "certification  and  H-2A 
petition  as  a  joint  employer"  and  by 
removing  the  phrase  "the  temporary 
alien  agricultural  labor  certification 
granted"  and  adding  in  lieu  thereof  the 
phrase  "the  temporary  labor 
certification  and  petition  granted"; 

b.  By  removing  from  the  second 
sentence  the  phrase  "certification  was" 
and  adding  in  lieu  thereof  the  phrase 
"certification  and  H-2A  petition  were"; 

c.  By  removing  from  the  third 
sentence  the  phrase  "certifications  to 
associations"  and  adding  in  lieu  thereof 
the  phrase  "certifications  and  H-2A 
petitions  to  associations';  and 

d.  By  removing  frtim  the  fourth 
sentence  the  phrase  "certification  as  a 
sole  employer"  and  adding  in  lieu 
thereof  the  phrase  "certification  and  H- 
2A  petition  as  a  sole  employer". 

29.  Section  655.106(d)  is  amended  by 
removing  from  the  first  sentence  the 
phrase  "certification  (in  whole  or  in 
part)"  and  adding  in  lieu  thereof  the 


phrase  "certification  and  H-2A  petition 
(in  whole  or  in  part)". 

30.  Section  655.106(e)(1)  is  amended 
by  removing  the  phrase  "a  temporary 
agricultural  labor  certification"  and 
adding  in  lieu  thereof  the  phrase  "an 
application". 

31.  Section  655.106(h)  is  amended  by 
removing  fi^m  the  first  sentence  the 
phrase  "20  calendar  days"  and  adding 
in  lieu  thereof  the  phrase  "30  calendar 
day" 

§655.^08     lAmended] 

32.  Section  655.108(a)  is  amended  as 
follows: 

a.  By  removing  from  the  first  sentence 
the  phrase  "temporary  alien  agricultural 
labor  certification"  and  adding  in  lieu 
thereof  the  phrase  "an  application";  and 

b.  By  removing  from  the  second 
sentence  the  word  "certification"  and 
adding  in  lieu  thereof  the  phrase 
"certification  and  the  determination  on 
the  H-2A  petition  cannot  be  made  until 
the  investigation  has  been  completed'. 


§655  112     [Amended] 

33.  becUon  655.112(a)(1)  is  amended 
by  removing  from  the  first  sentence  the 
phrase  "of  the  denial  of  the  temporary 
alien  agricultural  labor  certification" 
and  adding  in  lieu  thereof  the  phrase 
"of  the  denial  of  tfit'  s-Miiporary  alien 
agricultural  labor  certification,  the  H- 
2A  petition,  or  the  revocation  of  an  H- 
2A  petition". 

34.  A  new  §655.114  is  added,  to  read 
as  follows: 

§  655  1 1 4     Revocation  ot  H-2A  petition 
approval 

Df'tf'rnunations  to  revoke  an  approved 
H-2A  petition  shall  be  made  bv  the  R.^ 
in  accordance  with  accordance  with  the 
criteria  established  by  the  Immigration 
and  Nattiralization  Service  at  8  CFR 
214.2(h). 

Signed  at  Washington,  DC,  this  7th  day  of 
July,  2000. 

Raymond  L.  Bramucci, 

Assistant  Secretary  of  Labor  for  Employment 

and  Training. 

[FR  rinr  on-i7R4i  Filed  7-12-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB24 

Labor  Certification  and  Petition 
Process  for  the  Temporary 
Employment  of  Nonimmigrant  Aliens 
in  Agriculture  in  the  United  States; 
Modification  of  Fee  Structure 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  The  Employment  and 
Training  Administration  fETA)  of  the 
Department  of  Labor  (Department  or 
DOL)  proposes  to  amend  its  regulations 
relating  to  the  tempora^^  emplovraent  of 
nonimmigrant  agricultural  workers  (H- 
2A  workers)  in  the  United  States.  The 
proposed  amendments  would  require 
employers  to  submit  the  fees  for  labor 
certification  and  the  associated  K-2A 
petition  with  a  consolidated  application 
form  at  the  time  of  filing.  The  proposal 
also  would  modify  the  fee  structure  for 
H-2A  labor  certification  applications. 

Concurrently  with  the  publication  of 
this  proposed  rule,  the  Department  is 
publishing  a  final  rule  setting  forth  the 
procedures  and  requirements  for 
submission  and  processing  of  a 
consolidated  Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2A  Petition  (Form  ETA  9079).  Form 
ETA  9079  is  attached  as  Appendix  A  to 
the  proposed  rule  and  comments  are 
requested  thereon 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  the 
propcjsed  rule,  on  or  before  August  14, 
2000 

ADDRESSES:  Submit  written  comments 

to  the  Assistant  Secretar\'  for 
Employment  and  Training,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  N^456. 
Washington.  DC  20210.  Attention:  lames 
H.  Norris,  Chief.  Division  of  Foreign 
Labor  Certifications. 

FOR  FURTHER  INFORMATION:  Contact 
Denis  M.  Gruskin.  Senior  Specialist, 
Division  of  Foreign  Labor  Certifications. 
Employment  and  Training 
.Administration,  200  Constitution 
Avenue,  NW.,  Room  N-4456, 
Washington,  DC  20210.  Telephone: 
(202)  219-5263  (this  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

On  ( )( t  )ber  2   1998.  ETA  published  in 
the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
proposing  amendments  to  ETA's 
regulations  at  20  CFR  part  655,  subpart 
B,  relating  to  the  temporary  employment 
of  nonimmigrant  agricultural  H-2A 
workers  in  the  United  States.  One  of 
those  proposed  amendments  was  to 
implement  a  proposed  delegation  from 
the  Commissioner.  Immigration  and 
Naturalization  Service  (INS),  to  the 
Secretary  of  Labor  (Secretary)  of 
authority  to  adjudicate  petitions 
ciurently  processed  by  INS  under  8  CFR 
214.2(h)(5),  "Petition  for  alien  to 
perform  agricultural  labor  or  services  of 
a  temporary  or  seasonal  nature  (H-2A)." 
63  FR  at  53244  and  53248  (Oct.  2,  1998). 
The  INS  published  an  NPRM  on 
December  7,  1998,  proposing  to  amend 
its  regulations  bv  delegating  to  the 
Department  of  Labor  such  adjudication 
of  H-2A  petitions.  63  FR  67431  (Dec.  7. 
1998).  The  Department  published  a  final 
rule  on  June  29.  1999,  relating  to  most 
of  the  amendments  it  had  proposed  on 
October  2,  1998.  64  FR  34958  (June  29, 
1999).  However,  amendments  to 
implement  the  delegation  of  H-2A 
petition  authority  were  not  included  in 
that  final  rule.  At  that  time,  INS  had  not 
completed  the  rulemaking  necessary  to 
delegate  the  processing  of  H-2A 
petitions  to  the  Department.  Further,  a 
number  of  technical  issues  had  to  be 
resolved  by  INS  and  the  Departpient  to 
implement  a  delegation  of  H-2A 
petition  authority  to  DOL.  The 
Department  noted  in  the  preamble  to  the 
June  29  final  rule,  however,  that  it  was 
committed  to  completing  the  necessary 
rulemaking  and  associated  procedural 
changes  as  soon  as  possible,  if  INS 
delegated  to  DOL  the  authority  to 
adjudicate  H-2A  petitions.  Comments 
received  on  that  issue  during  the  course 
of  the  earlier  rulemaking  have  been 
considered  in  the  development  of  this 
proposed  rule  and  the  concurrently 
published  final  rule. 

II.  Statuton'  Standard  and 
Implementing  Regulation 

The  decision  whether  to  grant  or  deny 
an  employer's  petition  to  import 
nonimmigrant  agricultural  workers  to 
the  United  States  for  the  purpose  of 
temporary  employment  is  the 
responsibility  of  the  .■\ttomey  General  or 
her  designee.  The  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C.  1101  et 
seq]  provides  that  the  .Attorney  General 
may  not  approve  a  petition  from  an 
employer  for  employment  of 
nonimmigrant  agricultural  workers  (H- 
2A  visa  holders)  for  temporary  or 


seasonal  services  or  labor  in  agriculture 
unless  the  petitioner  has  applied  to  the 
Secretary  for  a  labor  certification 
showing  that: 

(A)  There  are  not  sufficient  U.S. 
workers  who  are  able,  willing,  and 
qualified,  and  who  will  be  available  at 
the  time  and  place  needed  to  perform 
the  labor  or  services  involved  in  the 
petition;  and 

(B)  The  employment  of  the  alien  in 
such  labor  or  services  will  not  adversely 
affect  the  wages  and  working  conditions 
of  workers  in  the  United  States  similarly 
employed. 

(8  U.S.C.  1101(a)(15)(H){ii)(a),  1184(c). 
and  1188.) 

The  Department  of  Labor  has 
published  regulations  at  20  CFR  part 
655,  subpart  B,  and  29  CFR  part  501  to 
implement  its  responsibilities  under  the 
H-2A  program,  Regxilations  affecting 
employer-provided  agricultiual  worker 
housing  are  in  20  CFR  part  654,  subpart 
E.  and  29  CFR  1910.42. 

m.  Change  in  H-2A  Fee  Structure 

The  change  in  the  H-2A  fee  structure 
which  this  NPRM  addresses  enhances 
the  administrative  efficiency  and 
convenience  to  employers  of  filing  a 
combined  Application  for  Tempomry 
Agricultural  Labor  Certification  and  H- 
2 A  Petition.  This  efficiency  can  best  be 
achieved  if  employers  submit  a  single 
check  to  cover  the  fees  for  both  the 
issuance  of  the  labor  certification  and 
the  processing  of  the  H-2A  petition  at 
the  time  the  consolidated  application  is 
submitted  to  the  Department. 

The  proposed  procedural 
modification  in  die  method  of  fee 
payment  would  depart  from  the  current 
process  in  which  the  employer  pays  for 
the  labor  certification  after  it  is  issued 
and  subsequendy  submits  the  H-2A 
petition  to  INS  together  with  the  INS 
fiUng  fee.  It  is  important  to  note  that  the 
proposed  rule  provides  that  both  the 
certification  fee  and  the  money 
collected  for  the  H-2A  petition  would 
be  refunded  if  the  labor  certification 
were  denied.  The  Department  interprets 
the  H-2A  statute  as  permitting  the 
collection  of  a  fee  only  if  a  certification 
is  issued.  In  the  course  of  the  1987 
rulemaking  under  the  H-2A  program 
Senator  Simpson,  the  primary  sponsor 
of  the  1986  amendments  to  the  INA, 
pointed  out  in  response  to  the 
Department's  proposal  to  require 
employers  to  submit  a  fee  with  the 
application,  that  the  statute  used  the 
language  as  a  "condition  of  issuing  the 
certification'"  and  not  as  a  condition  of 
processing  the  application.  See  8  U.S.C. 
1188(a)(2)  ("The  Secretary  of  Labor  may 
require  by  regulation,  as  a  condition  of 
issuing  the  certification,  the  payment  of 
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a  fee  to  recover  the  reasonable  costs  of 
processing  applications  for 
certification.").  Since  the  fee  for  labor 
certification  would  be  returned  if  the 
application  is  denied,  the  money 
collected  for  the  labor  certification 
would  remain  a  certification  fee,  as  it  is 
characterized  in  the  statute  and  current 
regulations,  as  opposed  to  a  processing 
fee.  Few  fees  paid  with  requests  for 
labor  certification  will  require  a  refund 
as  the  denial  rate  has  historically  been 
low.  Moreover,  as  stated  above,  the 
proposed  rule  provides  that  the  H-2A 
petition  fee  would  be  retiuned  to  the 
employer  if  the  certification  is  denied. 
Currently,  the  petition  fee  is  collected  as 
an  up-front  processing  fee  by  INS  and  is 
not  returned  to  the  employer  if  the 
petition  is  denied.  See  8  CFR  103.7.  In 
the  rare  instances  when  certification  is 
granted  but  the  petition  is  denied,  the 
fees  would  not  be  returned. 

rV.  Fee  Structure 

The  proposed  rule  provides  that  the 
consolidated  labor  certification  and  H- 
2A  petition  application  must  be 
accompanied  by  a  check  or  money  order 
sufficient  to  cover  the  fee  for  the  labor 
certification  and  the  fee  for  the  H-2A 
petition  as  specified  by  INS  regulations 
at  8  CFR  103.7.  The  Department  is 
proposing  a  three-tiered  labor 
certification  fee.  Employers  that  file 
applications  for  10  or  fewer  H-2A 
temporary  workers  would  be  charged 
$150.00  per  certification  issued, 
employers  that  file  applications  for 
more  than  10  H-2A  workers  up  to  and 
including  99  workers  would  be  charged 
$250.00  per  certification  issued,  and 
employers  that  apply  for  100  workers  or 
more  would  be  charged  $1,000.00  per 
certification  issued.  The  petition  fee 
would  be  set  at  whatever  fee  is  specified 
in  INS  regulation  at  8  CFR  103.7.  The 
petition  fee  is  reviewed  by  INS  every  2 
years  and  currently  is  set  at  $110.00.  63 
FR  43604  (Aug.  14,  1998).  Consistent 
with  current  INS  requirements,  a  joint 
employer  association  would  pay  one 
petition  fee  and.  consistent  with  ciurent 
DOL  requirements,  pay  the  appropriate 
labor  certification  fee  for  each  of  its 
members  listed  in  the  association's 
application. 

The  Department  estimates  that  the 
proposed  three-tiered  fee  structure  for 
issuance  of  a  labor  certification  would 
likely  yield  about  the  same  revenue  for 
a  given  number  of  employers  as  the 
current  DOL  fee  structure,  which 
requires  employers  to  pay  a  fee  of 
Si 00  00  for  the  issued  certification  plus 
SlO  00  per  H-2A  job  opportiuiity 
certified  In  Fiscal  Year  1998.  ETA 
collected  $775,380.00  in  fees. 


The  Department  is  authorized  by  the 
IN  A,  as  amended  by  the  Immigration 
Reform  and  Control  Act  of  1986,  to 
require  as  a  condition  of  certification  a 
fee  to  recover  the  reasonable  costs  of 
processing  applications  for  certification. 
8  U.S.C.  1188(a)(2).  The  monies 
collected  under  the  proposed 
certification  fee  structure  will  continue, 
like  the  current  fee  structiue,  to  fall 
substantially  short  of  the  monies 
expended  by  ETA  to  administer  the  H- 
2A  labor  certification  program. 

ETA  has  not  conducteoa  study  to 
establish  fees  since  the  1987  study 
referred  to  in  the  preamble  to  the  1987 
rule.  That  study  did  not  include  all 
costs  that  could  be  attributed  to  the  H- 
2A  labor  certification  program. 
Specifically,  the  study  did  not  include 
the  cost  of  activities  of  State 
employment  service  agencies,  post- 
certification  activities  and  post-denial 
activities  at  all  levels,  ETA  national 
office  activities,  DOL  Office  of  the 
Solicitor  activities,  and  DOL  Office  of 
Administrative  Law  Judges  activities.  52 
FR  at  20499  (June  1.  1987).  ETA  plans 
to  conduct  a  study  to  determine  what  it 
expends  to  administer  the  H-2A  labor 
certification  program  at  the  same  time 
INS  will  review  its  petition  fee  early  in 
calendar  year  2002. 

As  indicated  above,  fees  for  H-2A 
petitions  are  established  by  INS  through 
notice  and  comment  rulemaking.  See  63 
FR  1775  (Jan.  12,  1998)  and  63  FR  43604 
(Aug.  14,  1998).  INS  reviews  the 
petition  fee  every  two  years,  and, 
accordingly,  the  proposed  rule  would 
require  that  the  fee  collected  for  the  H- 
2A  petition  be  the  amount  specified  in 
the  INS  regulations  that  are  current  at 
the  time  the  Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2A  Petition  is  filed  with  the  Department 
It  is  contemplated  that  under  the 
administrative  procedures  arrived  at  by 
INS  and  ETA  to  implement  the 
delegation  of  H-2A  petition  authority 
from  INS  to  the  Department.  DOL  will 
collect  the  petition  fee  on  behalf  of  INS 
and  will  be  reimbursed  by  INS  for  the 
costs  involved  in  processing  the  H-2A 
petition. 

Consistent  with  INS'  proposed  rule, 
the  Department's  proposed  rule  would 
also  provide  that  if  the  H-2A  petition  is 
approved,  DOL  will  forward  to  INS  for 
action  any  requests  for  change  of  status 
or  extension  of  stay  pertaining  to  H-2A 
petitions  for  named  aliens  made  on 
Form  ETA  9079W,  Named  Aiien 
Addendiun. 

INS  has  also  delegated  to  the 
Department  the  authority  to  process 
applications  to  change  the  Consulate  or 
port  of  entry  on  an  approved  petitions 
when  DOL  has  previously  processed  a 


request  for  temporary  agricultural 
workers  on  INS'  behalf,  and  to  respond 
to  requests  for  duplicate  approval 
notices  issued  by  DOL.  Such 
applications  shall  be  made  on  the  ETA 
9079M,  Visa  Issuance  Change 
Addendum,  and  accompanied  by  a 
check  or  money  order  made  payable  to 
the  "U.S.  Department  of  Labor"  in  the 
amount  specified  by  INS  regulations  at 
8  CFR  103.7  for  the  1-824,  Application 
for  Action  on  an  Approved  Application 
or  Petition— currently  $120.00.  The  ETA 
9079M  is  functionally  equivalent  to  the 
1-824. 

INS  has  also  proposed  to  authorize 
DOL  to  accept  on  INS'  behalf  any  Forms 
1-102,  Application  for  Replacement/ 
Initial  Nonimmigrant  .\rnval-Departure 
Document,  and  Forms  1-539, 
Application  to  Extend/Change 
Nonimmigrant  status,  that  are  filed 
concmrentlv  with  DDLs  form  ETA- 
9079.  The  1-102  is  used  to  obtain  a 
replacement  for  a  lost  or  mutilated 
arrival-departure  ducument  and  the  I- 
539  is  used  to  extend  or  change  the 
nonimmigrant  status  of  dependents  (H- 
4's)  of  the  H-2A  nonimmigrant.  The 
submission  of  any  Forms  1-102  or  1-539 
must  be  accompanied  by  a  check  made 
payable  to  the  'llS  Department  of 
Labor"  in  the  amount  specified  by  INS 
regulations  at  8  CFR  103  7  The  forms 
and  fees  will  be  forwarded  to  INS  for 
adjudication  after  the  ETA-9079 
decision  is  made 

V.  Short-term  Extensions  of 
Employment 

INS  is  proposing  to  add  automatically 
to  everv'  H-2A  employer's  petition  a  14- 
day  extension  grace  "period,"  ard  to 
discontinue  charging  a  separate  fee  for 
such  short-term  extensions  Thus,  an 
employer's  H-2A  petition  for  any 
requested/certified  period  of 
employment,  if  approved,  would  be 
granted  for  the  requested  certified 
period  plus  an  additional  14  days  (or 
the  length  of  the  labor  certification  if 
issued  for  less  than  14  days)  Should 
this  proposal  be  included  in  INS'  final 
rule.  DOL  would  add  corresponding 
implementing  regulations  to  Part  655. 
Comments  are  requested  on  such  a 
change.  Should  this  proposal  not  be 
included  in  the  INS  final  rule,  the 
ciurent  procedures  (as  described  below) 
would  continue,  although  a  rule  of 
agency  procedure  would  be 
promulgated  to  delegate  from  INS  to 
DOL  the  INS  functions  under  the 
existing  process. 

Under  the  existing  regulations  and 
procedures,  an  employer  seeking  to 
extend  the  authorized  period  of 
employment  by  two  weeks  or  less 
applies  to  INS  for  the  short-term 
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extension.  8  CFR  214.2(h)(5)(x)  (1999): 
and  20  CFR  655.106(c)(3)(i)  (1999);  see 
also  214.2(h)(15)(ii)(C)  (1999).  INS 
charges  a  fee  of  $120.00  for  this  service. 
In  such  circumstances,  the  employer  is 
not  required  to  apply  for  extension  of  • 
the  labor  certification  granted  by  DOL 
and  is  granted  a  14  day  grace  period.  It 
is  the  agency's  experience  that  a  small 
minority  of  employers  seek  short-term 
extensions  and  that  INS  rarely 
disapproves  such  requests.  Thus,  the 
proposed  change  would  further 
streamline  the  H-2A  process  for  those 
employers  that  seek  short-term 
extensions. 

An  automatic  14-day  "grace  period" 
extension,  as  proposed,  may  encourage 
some  H-2A  employers  to  understate  the 
offered  period  of  employment  disclosed 
on  their  labor  certification  application(s) 
and  H-2A  petition(s),  thereby  affecting 
recruitment  of  U.S.  workers  and  such 
existing  rights  under  the  H-2A  program 
as  the  "50  percent  rule,"  the  "three- 
quarter  guarantee."  and  reimbursement 
of  in-bound  and  return  transportation. 
U.S.  workers  must  be  offered 
employment  durmg  the  first  half  (50 
percent)  of  the  work  contract,  which  is 
ordinarily  the  work  period  specified  by 
the  employer  on  the  job  offer  (see  20 
CFR  655.l'03{e)  (1999);  29  CFR 
501.10(d)):  covered  workers  are 
guaranteed  pay  for  three-quarters  of  the 
workdays  offered  by  the  employer  under 
the  work  contract  (see  20  CFR 
655.102(b)(6)(i)  (1999)),  and 
reimbursement  for  in-bound 
transportation  costs  on  completion  and 
payment  for  return  transportation  on 
I  ompletion  of  the  offered  employment 
under  the  work  contract  (see  20  CFR 
655.102(b)(5)(i)  and  (ii)  (1999)).  ff 
adopted  DOL  would  evaluate  whether 
the  proposed  automatic  14-day  "grace 
period"  extension  is  treated  as  offered 
employment  for  these  various  purposes 
and  the  consequences  which  occur  if  a 
worker  declines  to  continue 
employment  during  the  14-day  "grace 
period"  extension. 

The  agency  requests  conunents  on  the 
extent,  if  any,  to  which  the  addition  of 
the  14-day  "grace  period"  automatic 
extension,  as  proposed,  impacts  U.S. 
and  foreign  workers'  rights,  including 
their  rights  under  the  underlying  work 
( "intract,  as  well  as  employers' 
responsibilities  and  obligations. 

Executive  Order  12866 

The  Department  has  determined  that 
this  proposed  rule  should  be  treated  as 
a  "significant  regulatory  action,"  within 
the  meaning  '^  f  Executive  Order  12866, 
because  of  the  inter-agency  coordination 
with  INS.  However,  this  rule  is  not  an 
"economically  significant  regulatory 


action."  because  it  would  not  have  an 
economic  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviroiunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  proposed  amendments  would 
enhance  the  administrative  efficiency 
and  convenience  to  employers  by 
having  them  file  a  combined 
Application  for  Temporary  Agricultural 
Labor  Certification  and  H-2A  Petition 
with  one  agency,  as  opposed  to  two 
forms  filed  with  two  agencies  as  at 
present.  The  total  niunber  of  employers 
utilizing  H-2A  workers  is  only 
approximately  4,400. 

Therefore,  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  would  not  result 
in  the  expenditure  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govermnents.  Therefore,  no  actions  are 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  It  would  not  result  in  an  aiuiual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

Title:  Form  ETA  9079  Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition. 

Summary:  Section  218  of  the 
Immigration  and  Nationality  Act  (Act) 
provides  that  an  H-2A  petition  to 


import  an  H-2A  worker  may  not  be 
approved  by  the  Attorney  General 
unless-the  petitioner  has  applied  to  the 
Secretary  of  Labor  for  a  certification 
that:  (1)  There  are  not  sufficient  workers 
who  are  able,  willing  and  qualified,  and 
who  will  not  be  available  at  the  time 
and  place  needed  to  perform  the  labor 
or  services  involved  in  the  petition;  and 
(2)  the  employment  of  the  alien  in  such 
labor  or  services  will  not  adversely 
affect  the  wages  and  working  conditions 
of  workers  in  the  United  States  similarly 
employed. 

Section  214(c)  of  the  Act  provides  the 
Attorney  General  with  the  authority  to 
determine  the  admission  of  an  alien  for 
such  and  under  such  conditions  as  the 
attorney  general  may  prescribe  by 
regulation.  The  Attorney  general  has 
delegated  her  responsibilities  under 
section  214(c)  of  the  Act  to  the 
Conunissioner,  Immigration  and 
Naturalization  Service. 

Currently,  employers  file  an  ETA 
Form  750  with  the  Department  to  obtain 
a  labor  certification  and  they  file  the 
labor  certification  in  support  of  the  I- 
129  to  obtain  a  petition  from  INS. 

Need:  The  current  process  has  been 
criticized  by  some  employers  as 
complicated  hard  to  understand,  and 
too  time  consuming.  In  some  instances 
the  result  has  been  that  foreign  workers 
have  not  arrived  by  the  first  date  of  the 
employer's  need.  In  an  effort  to  reduce 
the  number  of  steps,  paperwork  and 
time  necessary  to  obtain  foreign  workers 
necessary  to  perform  critical  agricultural 
functions  the  Department  of  Labor  and 
INS  issued  final  rules  simultaneously 
with  this  proposed  rule  transferring  the 
function  of  adjudicating  H-2A  petitions 
to  the  Department  of  Labor. 

To  streamline  the  process  of  obtaining 
certifications  and  petitions,  the  INS  and 
DOL  have  developed  the  form  ETA  9079 
which  includes  all  the  information 
necessary  to  INS  and  DOL  to  administer 
and  monitor  the  certification  and 
petition  process.  The  new  form  ETA 
9079,  and  addendums  thereto,  wrill 
replace  Form  ETA  750  and  INS  Form  I- 
129  for  all  H-2A  filings.  It  is  envisaged 
that  the  process  will  enable  employers 
to  obtain  foreign  agricultural  workers  by 
implementation  of  a  one  stop  filing 
whereby  all  forms  and  supporting 
documentation  are  submitted  to  DOL. 
Currently  employers  have  to  complete  a 
two  step  process  to  obtain  a  labor 
certification  and  petition  which 
necessitates  the  filing  of  different  forms 
with  the  Department  and  the 
Iimnigration  and  Naturalization  Service. 
The  final  rule  when  it  becomes  effective 
and  the  Form  ETA  9079  when  it  is 
approved  will  result  in  employers  being 
able  to  obtain  both  the  labor 


43548 


Federal  Register / Vol.  65,  No.  135 /Thursday.  July  13,  2000 / Proposed  Rules 


certification  and  petition  for  aliens 
outside  the  United  States  from  the 
Department.  The  Department  of  Justice 
estimates  that  transferring  the  authority 
to  adjudicate  petitions  to  DOL  will 
result  in  a  combined  reduction  of  18  to 
27  days  in  the  time  now  taken  from 
initial  filing  with  DOL  to  completion  of 
the  petition  processing  by  INS. 

In  cases  involving  named  aliens, 
employers  would  file  with  the 
Department  an  ETA  9079W,  Named 
Ahen  Addendum.  The  proposed  rule 
issued  by  INS  would  require  the  alien 
to  sign  the  form  if  an  extension  of  stay 
or  change  of  status  is  requested.  If  the 
petition  is  approved,  this  form  will  be 
sent  to  INS  for  a  determination  on  any 
extension  of  stay  or  change  of  status 
requested  for  the  alien. 

INS  has  also  in  the  interests  of  further 
simplifying  the  petition  process 
delegated  to  DOL  the  responsibility  of 
processing  the  small  number  of  requests 
involving  changes  in  the  Consulate  or 
port  of  entry  designated  on  the  petition 
when  it  was  approved,  and  issue 
duplicate  approval  notices  it  has  issued. 
To  make  such  requests  the  employer 
will  be  required  to  file  form  ETA 
9079M,  Visa  Issuance  Change 
Addendiun,  with  the  fee  specified  by 
INS  regulations  at  8  CFR  103.7  for  the 
1-824,  Application  for  Action  on  an 
Approved  Application  or  Petition.  The 
9079M  is  functionally  equivalent  to  the 
1-824. 

Respondents  and  proposed  frequency 
of  response:  ETA  estimates  that  2,270 
sole  employers  and  joint-employer 
associations  filing  on  behalf  of  member 
employers  will  submit  about  1.3  Forms 
ETA  9079  each  year,  for  a  total  of  2,950 
forms  filed  annually.  The  actual  number 
filed  will  depend  upon  the  needs  of  the 
employers,  which  are  dependent  in  part 
upon  agricidtural  conditions,  such  as 
crop  maturation. 

Estimated  total  annual  burden  for 
filing:  ETA  estimates  that  approximately 
2.950  Forms  ETA  9079  will  be 
submitted  each  year.  The  reporting 
burden  is  estimated  to  average  IVz 
hours.  This  estimate  includes  the  time 
for  reviewing  instructions,  searching 
existing  information/data  soiuces, 
gathering  and  maintaining  information 
and  completing  and  reviewing  the 
application. 

The  preparation  of  the  application 
form  may  be  done  by  a  company 
employee,  official,  proprietor,  or  chief 
executive  officer.  Therefore,  the  salaries 
could  range  from  about  $5.15  an  hour 
for  an  employee  to  $300,00  for  a 
proprietor  or  chief  executive  officer  of  a 
large  farming  enterprise.  The  average 
hourly  remuneration  is  estimated  to  be 


$25.00.  This  results  in  the  estimated 
annual  cost  to  respondents  (employers) 
for  filing  the  ETA  9079,  "Application 
for  Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition"  of 
$110,625  (2,950  X  1 V2  x  $25.00). 

The  public  is  invited  to  provide 
comments  on  this  information 
collection  requirement  so  that  the 
Department  of  Labor  may: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimates  of  the  burdens  of  the 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  &ihance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Written  comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  and 
Training  Adminisfration,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20503. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  as  Number 
17.202.  "Certification  of  Foreign  Workers  for 
AgricuitiuBl  and  Logging  Employment." 

List  of  Subjects: 

Administrative  practice  and 
procediuB,  Agriculture,  Aliens, 
Crewmembers,  Employment, 
Enforcement,  Forest  and  forest  products, 
Guam,  Health  professions,  Immigration, 
Labor,  Longshore  work,  Migrant  labor, 
Nurse,  Penalties,  Registered  nurse. 
Reporting  and  record  keeping 
requirements,  Specialty  occupation, 
Students,  Wages. 

Proposed  Rule 

Accordingly,  part  655  of  Chapter  V  of 
title  20,  code  of  Federal  Regulations  is 
amended  as  follows: 

PART  655— {AMENDED] 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 


Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(H)(i)  and  (ii),  1182(m)  and 
(n),  1184,  1188,  and  1288(c)  and  (d);  29 
U.S.C.  49  et  seq.:  sec.  3(c)(1),  Pub.  L.  101- 
238,  103  Stat.  2099,  2103  (8  U.S.C.  1182 
note):  sec.  221(a),  Pub.  L.  101-649, 104  Stat. 
4978.  5027  (8  U.S.C.  1184  note);  P.L.  103- 
206.  107  Stat  2419;  and  8  CFR  214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  et  seq..  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii){b)  and  1184;  29  U.S.C.  49  et 
seq.;  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H){ii)(a),  1184,  and  1188;  and  29 
U.S.C.  49  et  seq.  ,  and  8  CFR  103.1(f)(ui)(J), 
(W),  214.2(h)(5),  (11)  and  (12). 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)  (H)(i)(a).  1182(m).  and  1184;  29 
U.S.C.  49  et  seq.;  and  sec.  3(c)(1),  Pub.  L. 
101-238.  103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C. 
1184  and  1288(c)  and  (d):  and  29  U.S.C.  49 
et  seq.;  and  P.L.  103-206,  107  Stat  2419. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(b).  1182(n).  and  1184;  29 
U.S.C.  49  et  seq.;  and  sec.  303(a)(8),  Pub.  L. 
102-232,  105  Stat.  1733.  1748  (8  U.S.C.  1182 
note). 

Subparts  J  and  K  issued  under  29  U.S.C.  49 
etseq.;  and  sec.  221(a),  Pub.  L.  101-649. 104 
Stat.  4978,  5027  (8  U.S.C.  1184  note). 

§655.100    [Amended] 

2.  Section  655.100  is  amended  by 
revising  paragraph  (a){4)(iii)  to  read  as 
follows; 

§655.100    Overview  of  this  subpart  and 
definition  of  terms 

(a)  *     *     * 

(4)*     *     * 

(iii)  Fees — (A)  General.  Fees  must  be 
submitted  with  the  Form  ETA  9079 
Application  for  Temporan'  Agricultural 
Labor  Certification  and  H-2A  Petition. 
The  fees  which  must  accompany  the 
form  must  include  the  fee  for  the 
issuance  of  the  labor  certification,  and 
the  fee  required  for  the  H-2A  petition  as 
specified  by  INS  regulations  at  8  CFR 
103.7.  The  amount  of  the  labor 
certification  fee  is  dependent  upon  the 
number  of  job  openings  for  which  the 
employer  requests  certification.  The 
labor  certification  fee  for  applications 
for  10  job  openings  or  fewer  is  $150.00, 
the  certification  fee  for  applications  for 
more  than  10  job  openings  up  to  and 
including  99  job  openings  is  $250.00. 
and  the  certification  fee  is  $1,000  when 
the  apphcation  is  for  100  job  openings 
or  more.  The  INS  fee  was  set  at  $110.00 
as  of  October  13.  1998  and  is  subject  to 
revision  by  INS  every  two  years. 
Requests  for  changes  in  the  Consulate  or 
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port  of  entry  designated  on  the  petition 
when  it  was  approved  or  to  request  a 
duplicate  of  a  lost  approval  notice  shall 
be  made  by  filing  an  ETA  9079M,  which 
is  functionally  equivalent  to  INS  Form 
1-824  (Application  for  Action  on  an 
Approved  Application  or  Petition),  and 
the  fee  specified  in  INS  regulations  at  8 
CFR  103.7  with  DOL.  As  of  October  13, 
1998.  the  INS  fee  for  the  Form  1-824 
was  set  at  $120.00.  INS  has  authorized 
DOL  to  accept  on  behalf  of  INS  any 
Forms  1-102.  Apphcation  for 
Replacement/Initial  Nonimmigrant 
Arrival-Departure  Document,  and  Forms 
1-539,  Application  to  Extend/Change 
Nonimmigrant  Status,  which  are  filed 
concurrently  with  the  DOL's  new  form 
ETA  9079.  The  submission  of  any  Forms 
1-102  or  1-539  must  be  accompanied  by 
a  check  made  payable  to  the  "U.S. 
Department  of  Labor"  in  the  amount 
specified  by  INS  regulations  at  8  CFR 
103.7.  Fees  will  be  deposited  in  a 
special  account  while  the  application  is 
being  processed  and  adjudicated.  If  the 
labor  certification  is  denied,  all  fees  will 
be  refunded.  If  certification  is  granted. 
but  the  petition  is  denied,  the  fees  will 
not  be  refunded. 

(Bi  Payment.  Payment  must  be  made 
by  checK  or  nione\  drawn  on  a  financial 
institution  in  the  United  States  and 
payable  to  the  "U.S.  Department  of 
Labor"  in  United  States  currency.  A 
charge  of  $30.00  will  be  imposed  if  a 
check  in  payment  of  a  fee  is  not  honored 
by  the  financial  institution  on  which  it 
is  drawn  and,  if  a  certification  has  not 
been  issued,  processing  of  the 
application  will  be  suspended  until  a 
certified  check  or  money  order  made 
payable  to  the  U.S.  Department  of  Labor 
is  received  by  the  Department. 

(C)  Application  and  Petition.  Fees 
must  be  paid  at  the  time  the  application 
is  filed  as  follows: 

(1)  Sole  employers  filing  a  Form  ETA 
9079 — Application  for  Temporary 
Agricultural  Labor  Certification  and  H- 
2 A  Petition  shall  submit  with  their 
application  a  single  check  or  money 
order  made  payable  to  the  "U.S. 
Department  of  Labor  '  for  the  total 
amount  of  the  required  fees  to  include: 

(j)  A  certification  fee  of  $150.00  when 
the  application  is  for  10  job  openings  or 
fewer.  $250.00  when  the  application  is 
for  more  than  10  openings  up  to  and 
including  99  job  openings,  or  $1,000 
when  the  application  is  for  100  job 
openings  or  more: 

(ij)  The  fee  required  to  pay  for  the 
processing  of  the  H-2A  petition  as 
specified  in  INS  regulations  at  8  CFR 
103.7. 

(2)  In  the  case  of  a  joint  employer 
association  filing  a  single  Form  ETA 
9079 — Application  for  Temporary 


Agricultural  Labor  Certification  and  H- 
2 A  Petition  on  behalf  of  its  members, 
the  application  shall  be  accompanied  by 
a  single  check  or  money  order  made 
payable  to  the  "U.S.  Department  of 
Labor"  for  the  total  aimount  of  required 
fees.  The  amount  of  the  check  or  money 
order  must  include: 

(j)  A  certification  fee  of  $150.00  for 
each  member  applying  for  10  job 
openings  or  fewer,  $250.00  for  each 
member  applying  for  more  than  10  job 
openings  up  to  and  including  99  job 
openings,  and  $1000.00  for  each 
member  applying  for  100  or  more  job 
openings.  The  joint  employer 
association  shall  not  be  charged  a 
separate  fee;  and 

\ii)  The  fee  required  for  the  H-2A 
petition  filed  by  the  joint  employer 
association  as  specified  by  the  INS 
regulations  at  8  CFR  103.7. 

(3)  In  the  case  of  an  employer 
association  acting  as  an  agent  for  its 
employer-members  in  filing  of 
individual  applications  by  its  members, 
each  Form  ETA  9079 — Application  for 
Temporary  Agricultural  Labor 
Certification  and  H-2A  Petition  shall  be 
accompanied  by  a  single  check  or 
money  order  made  payable  to  the  "U.S. 
Department  of  Labor"  for  an  amount 
sufficient  to  include: 

(i)  A  certification  fee  of  $150.00  from 
each  member  applying  for  10  job 
openings  or  fewer,  $250.00  from  each 
member  applying  for  more  than  10  job 
openings  up  to  and  including  99  job 
openings,  and  $1,000.00  from  each 
member  applying  for  100  or  more  job 
openings; 

(ii)  The  fee  required  for  the  processing 
of  the  H-2  A  petition  from  each  member 
as  specified  by  INS  regulations  at  8  CFR 
103.7. 

(D)  INS  Forms  1-102  and  1-539.  Forms 
1-102,  Application  for  Replacement/ 
Initial  Nonimmigrant  Arrival-Departing 
Document,  and  Forms  1-539, 
Application  to  Extend/Change 
Nonimmigrant  Status,  which  are  filed 
concurrently  with  the  DOL's  form  ETA 
9079  must  be  accompanied  by  a  check 
made  payable  to  the  "U.S.  Department 
of  Labor"  in  the  amount  specified  by 
INS  regulations  at  8  CFR  103.7. 

(E)  Refunds,  fl]  If  a  labor  certification 
is  denied,  all  fees  will  be  refunded  to 
the  employer  or  association  as 
appropriate.  If  a  labor  certification  is 
partially  denied  a  refund  shall  be  made, 
if  appropriate,  in  accordance  with  the 
fee  schedule  in  paragraph  (a)(4)(iii)(C)  of 
this  section.  If  the  certification  is 
granted  whole  or  in  part,  but  the 
petition  is  denied,  no  refund  will  be 
made  of  the  petition  fee. 

(2)  If  an  amendment  to  decrease  the 
number  workers  is  made  prior  to  an  RA 


certification,  a  refund  shall  be  made,  if 
appropriate,  in  accordance  with  the  fee 
schedule  in  paragraph  (a)(4)(iii)(C)  of 
this  section. 

(F)  Increase  in  Number  of  Workers. 
Amendments  to  applications  to  increase 
the  number  of  workers  requested  made 
prior  to  an  RA  certification 
determination  shall  be  accompanied  by 
an  increase  in  fees  that  are  in 
accordance  with  the  fee  schedule  in 
paragraph  (a)(4)(iii)(B)  of  this  section. 
Amendments  to  increase  the  number  of 
workers  requested  shall  not  be 
processed  if  they  are  not  accompanied 
by  a  check  made  out  to  the  "U.S. 
Department  of  Labor"  sufficient  to  cover 
any  increase  in  fees  required  due  to  the 
increase  in  workers  requested. 

(G)  Applications  for  Change  in 
Consulate  or  to  Obtain  Duplicate 
Approval  Notice.  AppUcations 
requesting  changes  in  the  notification  to 
the  Consulate  or  port  of  entry 
designated  on  an  approved  petition,  or 
to  request  a  duplicate  approval  notice, 
shall  be  filed  on  ETA  Form  9079M,  Visa 
Issuance  Change  Addendum,  with  the 
RA  who  originally  processed  the  case, 
and  must  be  accompanied  by  a  check  or 
money  order  made  payable  to  the  "U.S. 
Department  of  Labor"  in  the  amount 
specified  by  INS  regiUations  at  8  CFR 
103.7. 

•  •        *        •        * 

3.  Section  655.101  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(3)  and  adding  in  heu 
thereof  the  phrase  ";  and",  and  by 
adding  new  paragraphs  (b)(4)  and  (i)  to 
read  as  follows: 

§655.101     Temper 3',  alien  labor 
certification  applications  and  petitions 

*  •  •  «         * 

(b)*     *     * 

(4)  A  check  or  money  order  for  the  fee 
in  accordance  with  §655.100(a}(4}(iii). 

***** 

(i)  Changes  of  status  and  extensions 
of  stay.  If  the  H-2A  petition  is  granted, 
any  requests  to  change  nonimmigrant 
status  or  for  extension  of  stay  for  named 
beneficiaries  made  on  the  Form  ETA 
9079W  will  be  sent  by  ETA  to  INS, 
which  will  make  determinations  about 
the  named  beneficiaries'  eligibility  to 
change  nonimmigrant  status  or 
eligibility  for  extension  of  stay. 

§655.103    [Amended] 

4.  Section  655.103  is  amended  by 
removing  paragraph  (h). 

§655.106     [Amended; 

5.  Section  655.106  is  amended  by 
removing  paragraph  (b)(2). 
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Signed  at  Washington,  DC,  this  7th  day  of 
Tuly.  2000. 
Raymond  L.  Bramucci, 

Assistant  Secretary  of  Labor  for  Employment 

and  Training. 

\pp»  iKii  V  1  (Not  to  be  codified  in  the 
CFR):  Form  ETA  9079 

Printed  below  is  a  copy  of  Form  ETA 
9079. 
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L  Instructions  for  Completing  ETA  Form  9079  Packet 

Application  for  Temporary  Agriculturai  Labor  Certification  and  H-2A  Petition 

iMPORTANT     READ  All  INSTRUCTIONS' 

These  mstruchons  will  help  Applicants  understand  tne  in'cr—.aisor-  'na*  s  r;>eing  requested.  Please  read  the 
:nstpjctions  carefully  and  follo\\  them  *o  Tii-^im^ze  :^e  c'-a-^ces  :■  a^  application  package  being  returned  due  to 
incomplete  information. 

The  following  forms  attachments  and  statements  must  be  submitted  bv  a"  Applicant 


Mandatory  Forms  for  ALL  Applicants 


9079 


Base  form  reolaces  ETA-75C  and  M29  to- 
unnamed  alien  workers 


Ai:  ApD'icar:s 


Submit  by  regular  and 
overnight  mail  only. 


790 


Agncultural  and  Food  Processrg  Clearance 
Order    This  is  tne  lOD  order  poi  or-  o*  t^e 
application  package    informatior  or  form. 
ETA  790  must  be  comprehensive  ana 
precise  because  form  ETA  79C  m  effect,  will 
constitute  a  contract  between  the  empioye' 
and  the  worker,  and  can  t>e  the  basis  to' 
enforcement.  Includes  all  attachments  anc 
explanations 


All  Applicants 


Submit  by  regular  and 
ovemight  mail  only  with 
ETA  Form  9079. 


ET,A  9C79  Addenda  wnich  may  be  usee  bv  any  Apoiicart  'f  neeoec 


9079-W 
(1-539) 


Named  alien  Workers  tor  Dot^  nev» 
modifications. 


sas  and 


Any  Aopiica-'ts  with 


9079-C 


Allows  for  additional  visa  issuance  iocatic 
(Consulates  pd  of  enf",   pre-flignt 
issuance; 


Applicants  wth  more  than 
o^e  .'sa  !ss.jance 

locatiO" 


Submit  by  regular  or 
ovemight  mail  or  fax  any 
time  after  acceptance 
and  5  days  prior  to 

certification 


Submit  by  regular  or 
ovemight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  prior  to 
certificatKDn. 


ETA  90"9  Addenaa  for  Sole-E'-ipiover    ncuc  ^z  Associat 
application  on  their  own  behalf) 


C's  as  b( 


e  Employer  (An  Association  filing  an 


9079-S 


A  ;cws  for  additional  Wc^K-Site  vocations. 


Sole-Empioyer  Applicants 
with  more  than  one  work- 
site 


Submit  by  regular  or 
ovemight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  prior  to 
certification. 


App..caDo-  -CK  Temporary  Agncultufal  Latjor  Certificaljon  and  H-2A  Petition 
Pages 
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I.  Instructions  for  Completing  ETA  Form  9079  Packet 

Application  for  Temporary  Agricultural  Labor  Certification  and  H-2A  Petition 

IMPORTANT;    READ  ALL  INSTRUCTIONS" 

These  instructions  will  help  Applicants  understand  the  information  that  is  being  requested  Please  read  the 
instructions  carefully  and  follow  them  to  minimize  the  chances  of  an  application  package  being  returned  due  to 
incomplete  information 

The  following  forms,  attachments,  and  statements  must  be  submitted  by  an  Applicant: 


PART 

;-<(         PURPCSE/DESCRIPTION 

W-     USESTHl^rokw^ 

■^^^fWHEN  AND  HOWC;   ■ 
v^i.f;  ;SUBMnTED     ,     : 

Mandatory  Forms  for  ALL  Applicants 

9079 

Base  form,  replaces  ETA-750  and  1-129  for 
unnamed  alien  workers 

Ail  Applicants 

Submit  by  regular  and 
overnight  mail  only 

790 

Agricultural  and  Food  Processing  Clearance 
Order   This  is  the  job  order  portion  of  the 
application  package.  Information  on  form 
ETA  790  must  be  comprehensive  and 
precise  because  form  ETA  790,  in  effect,  will 
constitute  a  contract  between  the  employer 
and  the  worker,  and  can  be  the  basis  for 
enforcement.  Includes  all  attachments  and 
explanations 

All  Applicants 

Submit  by  regular  ana 
overnight  mail  only  with 
ETA  Form  9079 

ETA  9079  Addenda  which  may  be  used  by  =5ny  Applicant  if  needed 

9079-W 

(1-539) 

Named  alien  Workers  for  both  new  visas  and 
modifications 

Any  Applicants  with 
named  workers 

Submit  by  regular  or 
overnight  mail  or  fax  any 
time  after  acceptance 
and  5  days  prior  to 
certification 

9079-C 

Allows  for  additional  visa  issuance  locations 
(Consulates,  port  of  entry,  pre-flight 
issuance) 

Applicants  with  more  than 
one  visa  issuance 
location 

Submit  by  regular  or 
overnight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  prior  to 
certification 

ETA  9079  Addenda  for  Sole-Employer,  including  Associations  as  Sole-Employer  (An  Association  filing  an 
application  on  their  own  behalf); 

9079-8 

Allows  for  additional  Work-Site  locations 

Sole-Employer  Applicants 
with  more  than  one  work- 
site 

Submit  by  regular  or 
overnight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  pnor  to 
certification 

Application  for  Temporary  Agncuilural  Labor  Certification  and  H  2A  Petition 
Page  3 
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h  1 A  9079  Addenda  for  Joint-Employer  (Two  or  more  employers  shanng  workers  and  responsibility)  &  Joint- 
Employer  Association  (An  Association  and  its  memoers  shanng  employees  and  responsibility) 

^^^^^^^9 

im^^Hi^^si 

907 9-A 

Register  a  Joint-Employer  Association. 

Associations 

Submit  by  regular  or 
overnight  mail  or  fax 
prior  to  submission  of 
any  applications 

9079-E 

Register  an  Employer  as  a  member  of  an 

Assoc  ation. 

.Associations 

Submit  by  regular  or 
overnight  mail  or  fax 
pnor  to  submission  of 
any  applications 

9079-L 

Listing  of  employer  information  .mem.Der  s 
EIN,  City  or  County  of  work-site,  number  of 
worKers  requested,  work  hours,  worker 
housing  and  guaranteed  wage  for  each  crop 

activt,   'c^  a-  -^ssoc^a'-^  application. 

Associations 

Submit  by  regular  or 
ovemight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  pnor  to 

certification 

ETA  9079  Addenda  tc  oe  .se-  AFTER  GE.RTIFICATION; 

9079-M 

(1-324 

Move  A3'»'er(s)  from  one  Consulate  to 
another. 

Applicants  who  need  to 
change  the  location 
where  workers  will  apply 
*or  visas  AFTER 
CERTIFICATION 

Submit  Dy  regular  or 
ovemight  mail  after 
certification. 

9079-X           Request  for  extension  of  the  Labor 
Certification  and  H-2A  Visas 

Applicants  meeting  tfie 
cntena  ^or  an  extension 
per  the  regulations 

Submit  by  regular  or 
overnight  .mail  or  fax 

Basic  Procedure  for  Filing  a  Labor  Certification  and  H-2A  Visa  Petition 

There  are  four  distinct  tyoes  o'  Apolicants 
1  Sole-Employer 

2.  Association  as  Sole-Employer    a"  Association  filing  an  application  on  their  own  behalf, 

3.  Joint-Employer    'ao  o'  more  em.Qiove's  snanrg  workers  and  responsibility 

4.  Joint-Employer  Association    ar  Assccia;  o-^  ana  its  members  shanng  employees  and  responsibility. 

In  the  steps  oecw  t^ose  A-ncn  apply  to  Associations  only  will  be  <n  italics    Eac  o*  tne  other  steps  aopiy  to  all 

applicants 

1.  Submft  form  ETA  9079-A  to  register  the  Association    This  needs  to  be  done  only  once  per  fiscal  year. 

The  Association  ma  ^  zomplete  form  ETA  9079-A  pnor  to  filing  the  application  or  along  with  the  application. 

Form  ETA  9079--^  goes  to  the  Philadelphia  or  San  Francisco  Sen/icing  Office  (see  page  6} 

Z  Submit  form  ETA  9079-E  to  register  each  of  the  member  employers    This  needs  to  be  done  only  once 

per  fiscal  year.  To  change  an  employer's  information,  submit  a  corrected  form  ETA  9079-E  Form  ETA 
9C''9-E  goes  'o  the  Philadelphia  or  San  Francisco  Ser\icmg  Office  tsee  page  6) 

3.  Complete  forms  ETA  9079  and  ETA  790  with  all  of  the  required  attachments  and  explanations    Please 

proof  read  the  forms  to  avoid  confusion.   NOTE  on  form  ETA  9G73    There  is  an  Employers  Control 


Application  for  Temporary  Agricultural  Utxx  Certification  and  H-2A  Patiticn 
Page  4 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL" 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION 


4. 


Federal  Register   Vol    65,  No    135    Thuibaay,  July  13,  2000 / Proposed  Rules 


DRAFT 


Junt  t.  2000 


Number  (ECN)  on  each  page   "^he  ECN  s  used  by  the  computer  to  make  sure  that  the  cx>rrect  pages  are 

kept  together    Make  sure  that  the  ECN  s  t^e  sa-^e  o-  al'  pages 

Calculate  tne  correct  fee  Eacn  appiicatio-^.  nas  a  Dase  chai-ge  c*  S'  •  I ':-  t-e  Visa  petition.  Each  employer 
on  an  application  nas  a  charge  of  $150  for  10  o'  fewer  wo^Ke'-s  S250  *o^  '  Mo  99  workers,  and  $1,000 
for  100+ workers  This  is  indicated  in  tne  following  tables  Associations  a  "a^e  t^e  S' 10  charge  plus 
a  charge  of  S''  50  $250  or  Si  ,000  for  eacn  employer  oased  on  tne  -  ^"-oe's  :.'  worKers  mat  each  employer 
requests  Example  A  Joint-Employer  .Association  submits  an  aoc^ica*  d--  *';-  3  employers  who  wish  to  hire 
3  workers  each  and  2  employers  who  wisn  to  hire  "2  workers  eacn  'c  a  -ctal  of  five  employers.  The  fee 
wi|!  beS'i-iO  +  '3x150i-  ^2x250;;  =  S'06C 


HJIHH^^Hi^HHi 

Each  Application 

1 

$11000 

ililJAilMMMM^ 

0-10 

$150  00 

'■-99                ' 

$250.00 

■:> 

$1000,00 
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7. 
8. 


9. 


10. 


Submit  forms  ETA  9079  and  ETA  790  with  all  required  attacnne-^ts  a-^:  excavations  and  a  check  for  the 
correct  fee  to  the  appropriate  Servicing  Office  {see  page  6)  at  least  4£  ,:;a»  s  prior  to  the  date  of  need.  A 
copy  of  forms  ETA  9079  and  ETA  790  with  all  of  the  required  attachments  and  explanations  must 
be  sent  to  the  appropriate  State  Employment  Security  Agency  at  the  same  time  as  filing  with  tne 
appropriate  Servicing  Office. 

The  Servicing  Of*^^ce  will  check  tne  acchcation  for  completeness  and  correct  fee  upon  receipt.  If  an 
application  is  ncompiete  it  will  be  returned.  Otherwise,  the  application  will  be  sent  to  the  appropriate 
Regional  Office  fo^  processing  The  Regional  Office  will  send  an  Acceptance  Letter  with  the  required 
recruitment  efforts  if  the  application  package  has  been  accecte:  'z-  cccessing.  If -the  package  has  not 
been  accepted  a  Modification  Letter  with  the  modifications  -^eeaea  for  the  application  to  be  acceptable 
will  be  sent 

Associations  must  suDiv.i:  form  ETA  9079-L  pages  which  support  the  initial  application  and  the  fee 
submitted  with  it  to  the  appropriate  Servicing  Office. 

Assoaations  can  now  submit  any  needed  changes  to  the  application's  employer  list  by  sending  an 
additional  ETA  9079-L  and  a  checf<  for  any  fee  change  to  the  appropriate  Servicing  Office.  The  final 
changes  must  be  received  no  later  than  5  days  pnor  to  the  certification  date.  Another  way  of  saying  this 
is  35  days  before  the  date  of  need.  This  will  ensure  that  all  information  has  been  updated  and  the 
certification  grantee  s  cc^ect 

If  more  than  two  consulates  are  to  be  used  for  the  workers  requested,  submit  form  ETA  9079-C  to  the 
appropriate  Servicing  Of*^^ce  If  you  wish  to  change  where  or  how  many  workers  will  apply  at  the  consulate, 
use  form  E"!"A  9C79-C  Use  zero  in  the  number  of  workers  section  and  that  consulate  will  not  be  notified. 
The  final  changes  must  be  i-eceived  no  later  than  5  days  prior  to  the  certification  date.  Another  way  of 


saying  this  s  35  days  before  t*^e  date 


^eed    This  will  ensure  that  all  information  has  been  up>dated. 


If  an,  j't^-e  AO^Kersccve'ec  Dy  t^^is  aoD  ca:  :.r  a^e  already  in  the  US  .  submit  form  ETA  9079-W  for  each 
WG^KB^tc  tne  appropriate  Servicing  C*^:e  Eaci^  -amed  worker  will  reduce  the  number  requested  from  the 
last  listed  consulate.  The  final  changes  must  be  received  no  later  than  5  days  prior  to  the  certification  date. 
Another  way  of  saying  this  is  35  days  before  the  date  of  need  This  will  ensure  that  all  information  has 
been  updated  and  the  certification  granted  is  con-ect, 

11.         Recruitment  by  the  employer  or  Association  should  begin  only  upon  instnjction  from  the  appropriate 
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E'l  A  9079  Addenda  for  Joint-Employer  (Two  or  more  employers  sharing  workers  and  responsibility)  &  Joint- 
Enployer  Association  (An  Association  and  its  members  sharing  employees  and  responsibility) 

;j   FORM/ 
cPART 

.;        ;  1*URP0SErt3ESCRIP TION  ■       yj   : 

VVHp  USES  THI§  FORM 

:^= ;  WHEN  AND  HOW^cf:^ 
;*.f:;SUBMinhD:v:^?j;; 

9079-A 

Register  a  Joint-Employer  Association 

Associations 

t  by  regular  or 
overnight  mail  or  fax 
prior  to  submission  of 
any  applications 

9079-E 

Register  an  Employer  as  a  member  of  an 
Association 

Associations 

Submit  by  regular  or 
overnight  mail  or  fax 
pnor  to  submission  of 
any  applications. 

9079-L 

Listing  of  employer  information  (member's 
EIN,  City  or  County  of  work-site,  number  of 
workers  requested,  work  hours,  worker 
housing  and  guaranteed  wage  for  each  crop 
activity)  for  an  Association  application 

Associations 

Submit  by  regular  or 
overnight  mail  or  fax  any 
time  after  acceptance 
letter  and  5  days  prior  to 
certification 

ETA  9079  Addenda  to  be  used  AFTER  CERTIFICATION 

9079-M 

(1-824) 

Move  worker(s)  from  one  Consulate  to 
another. 

Applicants  who  need  to 
change  the  location 
where  workers  will  apply 
for  visas  AFTER 
CERTIFICATION 

Submit  by  regular  or 
overnight  mail  after 
certification 

9079-X 

Request  for  extension  of  the  Labor 
Certification  and  H-2A  Visas 

Applicants  meeting  the 
cnteria  for  an  extension 
per  the  regulations 

Submit  by  regular  or 
overnight  mail  or  fax. 

Basic  Procedure  for  Filing  a  Labor  Certification  and  H-2A  Visa  Petition 

There  are  four  distinct  types  of  Applicants 
Sole-Employer. 

Association  as  Sole-Employer  -  an  Association  filing  an  application  on  their  own  behalf, 
Joint-Employer  -  two  or  more  employers  sharing  workers  and  responsibility. 
Joint-Employer  Association  -  an  Association  and  its  members  sharing  employees  and  responsibility. 


1 

2. 
3 
4 


In  the  steps  below  those  which  apply  to  Associations  only  will  be  in  italics    Each  of  the  other  steps  apply  to  all 

applicants 

1  Submit  form  ETA  9079-A  to  register  the  Association    This  needs  to  be  done  only  once  per  fiscal  year. 

The  Association  may  complete  form  ETA  9079-A  pnor  to  filing  the  application  or  along  with  the  application. 

Form  ETA  9079-A  goes  to  the  Philadelphia  or  San  Francisco  Servicing  Office  (see  page  6) 

2.  Submit  form  ETA  9079-E  to  register  each  of  the  member  employers  This  needs  to  be  done  only  once 
per  fiscal  year.  To  change  an  employers  information,  submit  a  corrected  form  ETA  9079-E.  Form  ETA 
9079-E  goes  to  the  Philadelphia  or  San  Francisco  Servicing  Office  (see  page  6) 

3.  Complete  forms  ETA  9079  and  ETA  790  with  all  of  the  required  attachments  and  explanations  Please 
proof  read  the  forms  to  avoid  confusion,    NOTE  on  form  ETA  9079    There  is  an  Employer's  Control 
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Number  (ECN)  on  each  page  The  ECN  is  used  by  the  computer  to  make  sure  that  the  correct  pages  are 
kept  together    Make  sure  that  the  ECN  is  the  same  on  all  pages 

Calculate  the  correct  fee.  Each  application  has  a  base  charge  of  S 1 1 0  for  the  Visa  petition  Each  employer 
on  an  application  has  a  charge  of  SI  50  for  10  or  fewer  workers  S250  for  11  to  99  workers,  and  Si  000 
for  1 00+  workers.  This  is  indicated  in  the  following  tables  Associations  will  have  the  Si  1 0  charge  pus 
a  charge  of  SI  50  S250  or  SI  ,000  for  each  employer  cased  on  the  numbers  of  workers  that  each  employer 
requests  Example  A  Joint-Employer  Association  submits  an  application  for  3  employers  who  wisn  to  hire 
3  workers  each  and  2  employers  who  wish  to  hire  12  workers  each,  for  a  total  of  five  emptoycrs  The  fee 
will  be  S(110  +  (3x150)+  (2x250))  =  S 1050 


Cost 

Each  Application 

S110Q0 

1 

#  of  Workers 

Cost 

M? 

S15G00 

11-99 

S250  00 

100+ 

S1DO0OO 

» 
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Submit  forms  ETA  9079  and  ETA  790  witn  a\\  required  attachments  and  explanations  ana  a  cnecK  'or  tne 
correct  fee  to  the  appropriate  Servicing  Office  (see  page  6)  at  least  45  days  prior  to  the  date  of  need  A 
copy  of  forms  ETA  9079  and  ETA  790  with  all  of  the  required  attachments  and  explanations  must 
be  sent  to  the  appropriate  State  Employment  Security  Agency  at  the  same  time  as  filing  with  the 
appropriate  Servicing  Office. 

The  Servicing  Office  will  check  the  acpiicat:on  for  completeness  a'id  correct  fee  upon  receiot  If  an 
application  is  incomplete  it  will  be  returned  Othen;^ise,  the  application  will  be  sent  to  the  appropnate 
Regional  Office  for  processing.  The  Regional  Office  'will  send  an  Acceptance  Letter  with  the  required 
recruitment  efforts  if  the  application  package  has  been  accepted  for  processing.  If  the  package  nas  not 
"?en  accepted,  a  Modification  Letter  witn  tne  modifications  needed  for  the  application  to  be  acceotabie 
■ '.'■■•  be  sent 

^lations  must  suDnvt  form  ETA  9079-L  pages  i\-nich  support  the  initial  applicatic  :■  fee 

'ted  with  It  to  the  appropriate  Servicing  Office 

atiOfTs  can  new  subr^-t  any  needed  changes  to  the  appiicntion  s  e"'- ■    '-'  '-s/  Cj  o. 
lai  ETA  9079-L  and  a  check  for  any  fee  change  to  the  appropna'e  .  Office 

vs  must  be  received  no  later  than  5  cfays  pncr  to  the  cert-fication  .,  -ner  way  of  ' 

dvs  before  the  date  of  need     Tnis  will  ensure  that  all  :n'orma!.u:.   ■  .^  oeer  ■■--  •• 
:'*nn  granted  IS  correct.  • 

•'  two  consulates  are  to  be  i^sed  for  the  workers  requested.  .suh^">it  ^'t^"^  ' 
,..  HLi'e  Servicing  Office   If  you  wisr  'o  change  whereor  howrnany  w  . 
"  ""^A  90^9-C.  Usezero  in  tne  number  of  workers  section  and  r 
anges  must  be  received  no  ;ater  than  5  days  prior  'o  the  r- 
.  s  35  days  cefore  the  date  of  need    This  WiH  ensure  ttia-  ^  has  oe-.  r-  .jpc?:; : 

wcrKers  covered  by  this  application  are  already  irithe  US  .submit  form  ET.A  9' 
::..•£  appropriate  Servicing  vOff.rs  Each  named  wn-^ 

■'•  1  ronsuiate  Tne  fmai  changes  must  be -ece:Vtd  no  _..    .  _      .._._.... 
■>  .^f  saying  this  is  35  days  ce'ore  the  date  o*  need.  This  w:il  ensure  tnat  :. 
.  ";in  i..p,ja  .-^  lind  the  certification  granted  is  correct 

■'  ^Ciuitmer.i  by  the  employer  or  Asf  should  begi' 

i-'i,'  nation  'jr  Te;rE_:jr,  .•' ;j 
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Regional  Office  through  the  acceptance  letter. 

ObtaintheappropriateWorkers' Compensation  insurance  -'oof  o**re  vVorKe^s  Compensation  insurance 
may  be  submitted  to  the  appropriate  Regional  Office  at  the  time  of  'he  .n,ttai  application  However  if  not 
av3iiac'e  at  that  time,  it  may  be  submitted  to  the  appropnate  Regional  Office  at  any  time  dunnq  the 
o^ocess:-"::  z'  '^e  acD^  "aton  prior  to  certification. 

Srneo^'e  a  housing  inspection  by  the  State.  A  housing  nsoecticn  -^av  De  submitted  to  the  appropnate 
^eciO^a  Office  at  the  time  of  the  initial  application  However  if  it  has  not  been  completed  at  tnat  time, 
t  zar  Dc  sjDmitted  at  any  time  during  the  processing  of  the  aophcat  on  pnor  to  certification 


Recruitment  results  should  be  submitted  to  the  ac 
certification  date. 


)riate  Reaiona 


■ice  Zh  nours 


tne 


A  final  determination  will  be  made  30  days  prior  to  the  date  of  need. 


What  is  the  difference  between  a  Seryicing  Office  and  a  Regional  Office? 

A  Serving  Office  is  a  aata  entry  ana  compute^  se'vce  facility    Nc  decis-O'^'  maKing  occurs  at  this  s>"e 

A  Regional  Office  is  where  the  review  of  the  appiicatior  w"  occ.ir  aic  wne^e  the  technical  expertise 
resides.  The  Regional  Office  coordinates  processing  of  tne  acc.catcn  w'^'-  tne  approDnate  State 
agencies. 

Servicing  Office  Locations 

The  '"n  lace  on  a  Servicing  Office  processes  applications  from  the  following  locations: 

Aiaba-^.a  Connecticut,  Deiav.  are,  District  of  Columbia  Ficnda  Georgia  KentucKy   Maine  Maryland 
Massachusetts  Missouri,  New  Hampshire,  New  Jersey  New  York,  North  Carolina  Pennsylvania 
Puerto  Rico,  Rhode  Island,  South  Carolina,  Tennessee  Vermont  Virginia    West  Virginia 

The  Phiiade  pn  a  Se^^.icng  Office  mailing  address  for  applications  is: 

Cepa-^e'-^:  of  Laoor 
Empiovrie-*  arc  "-a  nng  Administration 
3535  Market  St.,  #13300 
Philadelphia,  PA  19104 


The  San  Francisco  Servicing  Office  processes  applications  f^or^  'he  foitowmg  ocat  ons 


Alaska.  Anzona  A-kansas  C.aiifomia,  Colorado.  Guam  Hawaii  Illinois  Indiana  Iowa  Kansas. 
Louisiana   MiChiga'    Minnesota   Montana   NecrasKa   Nevada  New  Mexico  North  Dakota  Ohn 


Okiahor'a   O^egc^ 


>a'<.c;a    'exas,  Utan    .Vashingtor   Wisconsin   Wyoming 


The  San  "rancisco  Seivicinq  Office  mailina  address  fb''  aoDlications  is: 

Cepa-'ment  of  Labor 

EmDioy"  e'^t  and  Training  Administration 

71  Stevens  St.,  #715 

San  Francisco,  CA  94105 
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II.  Instructions  FOR  Completion  OF  ETA  Form  9079 

Application  for  Temporary  Agricultural  Labor  Certification  and  H-2A  Petition 

These  instructions  will  help  employers  understand  tne  inforrnation  tha*  ss  L>e -^c  -equested  on  the  ETA  FORM  9079.-^ 
Please  read  the  instructions  carefully  ana  follow  tnenn  to  -nimmize  the  cia^ces  a^  a-  arc  ic^tto-  being  returned  due  to 
incomplete  information, 

NOTE:  Mark  the  box  with  ar  X  to  indicate  that  tnis  is  eitner  a  New  Application  or  a  Respo-se-tc  a  Modrficatkxi  Letter. 
if  it  is  a  response  to  a  Modification  tetter  enter  tne  DOL  case  numDe--  This  wii'  e'^sjre  tnat  tne  application  is  credited 
correctly  ana  will  not  be  returned  due  to  not  having  a  cnecK  for  the  tee  anacneo 

SECTION  I:  APPLICANT'S  INFORMATION  (Page  1  of  S  of  form  ETA  9079) 

1.  Applicant  Type: 

Fill  in  the  circle  that  indicates  the  approonate  applicant  tvoe    Rli  in  only  one  circle. 

2.  Full  Legal  Name  of  Applicant: 

Enter  the  full  name  of  the  individual  employe  or  Association   Assoc,a--:'-s  ^■     .ss-  *ne  same  information  as 
entered  on  form  ETA  9079-A 

3.  Federal  Employer  ID  Number 

Enter  Applicant's  nine  digit  Federal  Employer  identificatior  Nur^t>e^  t  N  tnat  r-as  Dee-  assigned  by  ttie  Internal 
Revenue  Sen/ice    This  is  the  EIN  that  wiil  be  usea  on  subsequent  Aaaenda  ♦or  "~'s  aconc-atio' 

4.  Applicant's  Telephone  Number: 

Enter  a  ten  digit  telephone  number  (include  the  area  code;  for  tne  ADpiica"-.    '  app!  cac-ie   -se  the  four  digits 
after  the  slash  for  tfie  extension. 

5.  Return  Fax  Number 

Enter  a  ten  digtt  fax  numt)er  (include  the  area  coaei  'or  tne  AoDiicant 

6.  Contact's  Telephone  Number  (Optional): 

Enter  a  ten  digit  telephone  number  (include  the  area  codei  for  me  contact  person  tor  tne  individual  empioyef 
or  Association  If  applicable,  use  the  four  digits  after  tne  slash  tor  the  extension 

7.  Applicant's  Address: 

Enter  the  complete  mailing  address  of  the  Applicant  including  num&e^st^eet  : 

8.  Contact's  Name  (Optional): 

Enter  the  complete  name  of  the  person  to  whicn  correspondence  snojia  oe  se^', 
on  the  first  line  and  the  given  (first)  name  and  mitiai  on  the  secor^a  ^me 

9.  Correspondence  Address: 

Enter  the  complete  mailing  address  where  cor'esponae,nc:€  s-^ojia  oe  se-     - 
and  postal  (zip)  code 
10  E-Mail  Address: 

Enter  the  complete  e-mail  address  that  matches  the  Corresponae^ce  Aaa-ess 
e-mail 


state  a-^c  posta-  (zip)  code. 
? .  oe  f^e  'amily  (last)  name 

5e     ."^pe-  street,  city,  state 

A-oiid  like nobficatkjn via 


SECTION  11:  JOINT-EMPLOYERS  AND  JOINT-EMPLOYER  ASSOCIATIONS  ONLY 

If  you  are  an  ASSOCIATION  The  next  item  applies  only  to  Associations 
1   Number  of  Employers  Requesting 

Enter  the  number  of  employers  for  each  category  :iess  tna-  ^  J  ^o-xes  ' '  :c  hv  *n'>e's  or  1 00+ workers)  who 
will  be  initially  included  in  the  application  usmg  'or--  E"^^  9C  -&  i  wnich  must  be  completed  immediately  after 
receipt  of  the  Acceptance  Letter, 
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S_EC ILQ N__n t ,  S 0 L. E  EMPLOYERS  ONLY 

!  ^°  "c  '\^  !  °  ^  ^;  ^  '^  ^ '  "  "^  "^  ■  ^®  "^'^  ^°"^  '^^""^  ^'®  ^'  Sole-Employers  only  -  Associations  will  fill  out  forms  ETA 

1  Total  Number  of  Alien  Workers  Requested; 

Enter  the  numt)er  of  workers  requested  and  include  those  who  are  already  in  the  U.S. 

2  Totai  Work  Hours  per  Week: 

Enter  the  number  of  normal  hours  per  worker  to  be  worked  each  week. 

3  Number  of  Workers  "Which  can  be  loused 

r -^-e-  re  icta     ...-cc.-  z:  e.np^ceei  Ar.,ch  can  be  housed  at  the  work-site. 

4  Location  of  Work 

^  Enter  the  city  or  county  where  the  alien  workers  will  work. 

EMPLOYER  CONTROL  NUMBER 

The  Employer  Control  Number  (ECN)  must  be  completed  by  the  Applicant  and  must  Pe  the  same  number  on 
each  page  The  ECN  can  be  any  sequence  of  digits  and  is  used  to  keep  all  pages  toget^e-  du-na  c  ocess  -q 
Failure  to  do  so  can  delay  the  processing  of  the  application  " 
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DATES  OF  NEED  iPai 
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Dates  of  Need: 

Enter  the  begin  and  end  dates  for  the  period  of  employment.  The  a.gres  s-c  .  a  ce  e-te  ea  -  a-  MM/DD/TYYY 
format  and  have  a  0  in  front  of  any  number  less  than  10  (for  example  February  5  2002  is  er-^re-  as 
02/05/2002)  -^    ..  . 


JOB  OPENING  INFORMATION 


SECTION  V. 

1  Job  Title: 

t   -e    he  payroll  title/common  name  of  the  job  being  offered. 

2  Education 

Fill  ,n  the  appropnate  circle  that  indicates  the  highest  dioloma  or  degree   ea.  rec  'o-  re  :0c   Fill  in  only  one 
:  -:  e    NOTE   !f  None  c-  High  Schooi  is  selected,  do  not  fill  in  items  3  and  4. 

3  Foreign  equivalent  acceotaDie: 

Ma-K  re  do.  yvt    a    a  if  a  foreign  equivalent  is  accecta-e  for  this  job 

4  Field  of  Study 

Ente^  tne  ?  eld  of  study  that  is  needed  to  be  successful  in  this  job. 
5.  Field  of  Training: 

£-ter  -ne  type  of  training  that  is  needed  to  be  successful  in  this  job.  This  training  is  aocve  ana  Deyona  tne 

•rain  ng  creviced  by  the  employer. 
6   Months  of  Training: 

^.-er  t-e  -minimum  number  of  months  of  training  necessary  for  the  worker  to  can^  out  tne  aescr.oea  outies 
'   Field  of  Experience: 

-"ter  '-e  -minimum  experience  necessary  for  the  worker  to  carry  out  t^e  aes:nDed  duties 
8   Months  of  Experience 

E-'er  'ne  minimum  numberof  months  of  experience  -ecessanv  *or  '.'^e  -vcrke-  *c  carry  ca\  •'^e  des,  ■  Dec  djr  e^^i 
9.  Job  Description: 

PLEASE  PRINT  CLEARLY.  In  step-by-step  detail,  aesc-ce  r-e  ajt^es   wo.>  tasKSi  which  -laKe  uc  the  iod 
-vcic  lecr^-ical  terms  as  much  as  possible  If  the.  -^'ust  oe  ...sec  oef  ne  tner-  The  loD  descnptio'-  reeds  to 
ihc^ude  eqjipmentthatwill  be  used,  worker  performance  standards  rammg  -tcroviaed'  'equiredexpenence, 
licenses  or  permits  that  are  necessary,  level  of  s^per\  ^sicn  tnat  ai.,  oe  provided  and  the  provision  of  toois  and 
eQ^-ip-^ent 


SECTION^VI^  CROP  AND  WAGE  INFORMATION  (Page  3  of  5  of  form  ETA  9079) 

"•    Crop  Activity 

Enter  tne  type  of  activity  for  each  crop  (e.g.,  Apple  Picking  Drops,  Apple  Picking  Fresh  Market  Apple  Picking  • 
Processing,  Blueberry.  Mechanical  Harvest  Operator).  If  crop  activity  is  more  than  58  ette-s  use  aDoropriate 
abbreviation.  For  example:  Use  the  abbreviation  "Oper."  for  the  word  "Operator " 
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2.  Proposed  Minimum  Guaranteed  Wage 

Enter  the  higher  of  tne  Adverse  Effect  Wage  Rate  (AEWR),  Prevailing,  Federal,  State  or  Local  hourly  minimum 
wage  see  ETA  Form  790),  Indicate  the  pay  unit  (hour,  day,  week,  month).  Note  If  activity  is  a  "Special 
P-ocessing  activity  refer  to  those  instructions  for  wage  infonnation.  For  example:  Refer  to  special  Sheep 
herding/Goat  herding  and  Custom  Comb  -e  o^ocedures  and  prevailing  wage  memoranda 

SECTION  VII:  DESIGNATION  OF  AGENT  (Page  4  of  5  of  form  ETA  S079) 

1  Full  Legal  Name  of  Agent's  Organization  or  Company 

Enter  the  full  name  c^  tne  agent  s  orga-  zaticr  o'  c:-^:C3-.  ^er^esenting  the  employer. 

2  Contact  Name: 

Enter  the  full  name  o*  tne  ccrtac*  pe-son  from  the  agent's  organization.  Provide  the  family  (last)  name  on  the 
*rst  iine  and  tne  g  ven  fi^st   -^ar-e  and  initial  on  the  second  line. 

3.  Federal  Employer  ID  Number: 

E^ter  employer  s  r  ne  digit  f'eaera  Employer  Identification  Number  (EIN)  that  has  t)een  assigned  by  the  Internal 
Revenue  Service 

4  Agent's  Telephone  Number: 

Enter  a  ten  digit  telechone  number  (include  the  area  code)  for  the  Agent  If  applicable,  use  the  four  digits  after 
the  slash  for  the  extension 

5  Agent's  Correspondence  Address: 

Enter  the  complete  r^.a«  -g  address  where  all  materials  should  be  sent  Include  number/street  city,  state  and 
postal  (zip)  code. 

6  Agent's  E-Mail  Address: 

Enter  the  complete  e-mail  address  if  you  would  like  notification  sent  via  e-mail. 

7  Agent's  Signature  and  Date; 

After  the  agent  reads  tne  statei^e^'  ''"ev  "-jst  sign  the  form  with  their  full  legal  name.  Do  not  let  the  signature 
extend  beyond  the  box  "^ne  date  c'  sgr  -g  should  be  entered  in  the  block  to  the  right.  The  date  should  be 
entered  in  an  NiMIDDIYYYY  format  a^d  '-ave  a  0  in  front  of  any  number  less  than  10  (for  example:  Febnjary 
5  20Q2  !S  entered  as  02'05'20C2 

8  Applicant's  Signature  and  Date: 

"!"ne  Applicant  s  designated  oficia:  r-a'  -as  -  -  '-g  ai-tnority  must  sign  the  fonn  with  their  full  legal  name.  Do  not 
let  the  signature  extend  beyond  f^e  bcx  ^ne  date  o'  s  gning  should  be  entered  in  the  block  to  the  right  of  the 
signature  The  date  should  be  entered  m  an  MMyDD/YYYY  format  and  have  a  0  in  front  of  any  number  less 
than  10  (for  example  February  5  2CC2  is  entered  as  02/05/2002). 

SECTION  VIII:  VISA  REQUEST  INFORMATION 

1  Number  of  Individuals  who  will  apply  at  this  site: 

Ente'  the  tota:  number  o'  ahen  worKe^s  a^c  .V'   arc.  a*  '"6  'ocation  indicated  in  item 2. 

2  City  and  Country  of  the  Consulate/Port  of  Entry  or  Pre-flight  Inspection: 

Enter  tne  location  wnere  non-^m'--, grafts  Ai  1  be  acp:,  "9 'c'"~e  ■  .  sa?  If  more  than  one  location,  you  will  need 
to  fill  out  form  ETA  9C7S-C  after  recev  -z  t-^e  acceptance  Letter  from  the  appropriate  Regional  Office  and  no 


more  tnar  5  davs  pnc 


tne  scned^^ec  ze'^'zat'O"  date. 


SECTION  IX:  STATE  AGENCY  JOB  ORDER  INFORMATION. 

This  information  must  ire  *^'  ec  out  E-ter  tne  city  and  s's'e  Anere  you  sent  the  duplicate  application. 
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?.|gI!ON_X  DECLARATION  QF  EMPLOYER  iPagP  5  of  5  of  form  ETA  9079) 

Nu'E  By  sigr.pg  this  form,  tfie  employer  agrees  to  compiv  wit-  a  ^  of  the  -eauirements  of  2C  CAR  655  90  *="  se^ 

1  Hiring  Official's  Name  "      "^ 

Enter  t^e  -ir-g  cf.c.ai  s  ridme.  Provide  the  family  (last;  name  on  trie  ♦i^-st  !ine  and  the  given  .'firsfi  name  a^^^ 
'^itia:  ::r  me  second  line. 

2  Title  of  Hinng  or  Other  Designated  Official 

c^'er  the  title  of  o^e  pe.'sor.  wr.ose  name  appea'- aoc  e 

3  Applicant's  Signature: 

Jhe  ApDiican-  must  sign  the  form  with  their  full  lega  -ar-ie  Dc  nor  et  -ne  signature  extena  beyona  the  dox. 
"^he  date  o'  s  qning  should  be  entered  in  the  block  to  the  ngnt  of  Te  signature    ^he  date  should  be  entered  m 
a-  MM/DD'YYYY  fomiat  and  have  a  0  in  front  of  any  number  less  man  i  u  i  'or  examoie  P'=brua'\  ^  200?  s 
-►e  -  •  9s  02/05/2002).  ^     - 
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General:  This  forrn  is  completed  for  each  worker  that  ts  located  wthr  r^e  ur^tec  Sta'es  a*  t*^e  ''-ne  of  filing  form  ETA 
9079  with  the  DOL  A  single  form  ETA  9079-W  is  used  for  eacr'  worxer  n  me  jn^tea  States  f^a*  s  included  on  the  ETA 
9079  There  is  no  additional  fee  required  for  form  ETA  90"^9VV  upor  aporcva:  c*  *o"^  E  '-  ^ . "9,  DOL  will  forward 
all  ETA  9079-Ws  to  the  Immigration  and  Naturalization  Se-'vice  !NS'  ^o^  ad,.,dicatio'-  '  'e  e-^^soyerand  the  workers 
will  t>e  contacted  directty  by  INS  withi  the  resuits. 

This  Addendum,  to  the  appiicanor  can  pe  submitted  at  the  tn-e  :'  ^\nz  form  ETA  9079  or  up  to  5  days  prior  to 
certification 

SECTION  I:        DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATION 

1.  Applicant's  Federal  Employer  ID  Number: 

Enter  Applicant's  nine  digit  Federal  Empioyendentificatior  Njmpef  Fjn  ma;  -as  oeen  assigned  by  the  Internal 
Revenue  Service    This  must  the  same  as  the  E^N  ^ror^  Sectior     :iaae  1  of  5  of  form  ETA  9079. 

2.  Department  of  Labor  Case  Number: 

if  form  ETA  9G79-W  is  submitted  a^e^  fo^'-~  E"^*  9C75  enter  tne  case  number  from  the  Acceptance  Letter. 

SECTION  II:       ALIEN  BENEFICIARY  INFORMATION 

1.  Full  Legal  Name  of  Alien: 

Provide  the  aJien  s  family  last  name  o-^  tne  fs^st   -e  a'^c  '"e  given  (first)  name  and  initial  on  the  second  line. 

2.  Alien's  Current  U.S.  Address: 

Enter  the  complete  mailing  address  of  the  Alien  including  number  st-eet.  city,  state  and  postal  (zip)  code. 

3.  SSN: 

Enter  the  alien  s  social  secunty  '^umbe^  '*  applicable 
4  Date  of  Birth: 

Enter  the  alien  s  date  of  birth    The  aate  snouia  be  entered  m  an  MW/DD,iYYYV  *onmat  and  have  a  0  in  front  of 
any  numtjer  less  than  10  (for  example  February  5  23C2  ts  e-te-ec  as  02/05/2002). 

5.  Country  where  alien  was  bom: 

Enter  the  Country  where  the  alien  was  bom. 

6.  Country  where  alien's  passport  was  issued: 

Enter  the  Country  where  the  alien  s  passpor  ^as  issued 

7.  City  and  Country  of  the  Consulate/Port  of  Entry  or  Pre-flight  Inspection: 

Enter  the  location  where  non-immtgrants  wH^  be  applying  *o'  •-•e'-  .-sas. 

8.  Change  of  Status  or  Extension  of  Stay: 

Mark  an  X  in  the  appropnate  C>ox(s)  to  indicate  *  t.he  aien  res-'es  a  change  of  status  and/or  an  extension  of 
stay 

9  Date  Passport  Expires: 

Enter  the  date  when  the  alien  s  passpo-^  expires    "'ne  date  snc^ic  oe  entered  in  an  MW/DD  •  *  '•  Y  fonmat  and 
have  a  0  in  front  of  any  number  ess  "^an  10  (for  example:  February  5,  2002  is  entered  as  02/05/2002). 

10  Alien  Registration  Number: 

Enter  the  Alien  s  Registration  Number 

1 1  Is  Alien  already  in  the  USA? 

Indicate  whether  the  alien  is  already  in  the  USA 
12.  Fill  in  the  appropriate  circle: 

f-ill  in  the  appropnate  circle  »o  ndicate  wnetherthis  is  new  emptoyment,  continuatran  of  employment  or  change 
in  Employment  Conditions.  Fill  in  only  one  circle. 
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13  From  i-94 

^-  ovde  the  alien  registration  number  (if  any);  1-94  number  date  ?'  a-'valadmissic-  '^on  94  za'e  - 
exp!rationofstay(froml-94);  visa/non-immigrant  status ''fro"^  i-94  E-te-  ^o^^er  s  curre-^t  -on-mmigrantstat  s 
(exa-  res  H-2A.  B-2,  H-2B).  All  dates  should  re  e-e-ec  -  gr  mm/DD/YYYY  format  and  nave  a  0  in  front  of 

ar.  '-:^rr.De^  ^ess  -a-  ' "   ---  ^^a-^r'e  -"r-_,:r,  :-,  2002  is  e-^te^ec  as  ::  05 ■2002). 

14  Fill  the  appropriate  circle  for  each  questions  beiow 

FiH  in  t^e  acr-co-ate  yes  or  no  circle  ;.^   •  :,e-a,'-s  ■::  -e  ^orKe-    Assure  -at  the  anen  nas  prcviaed  any 
addit'or  a  •0-  s  for  replacement  of  1-94$  or  to  seek  chaoqes  'c^  deoenae^ts   i  53S  or  1-102) 
15.  Alien's  Signature 

T-^e  a  e-  -..s-  sign  the  fomi  with  their  full  legal  name  The  r  s  gnature  -d  cates  that  an  of  the  above  nformation 
IS  acc„  -a-e  3rd  true.  Do  not  let  the  signature  e <,-e-c  Devona  -he  dgx  The  date  of  signing  should  be  entered 
in  tne  d.ccn  :c  the  right  of  the  signature.  The  da-e  s-,  ..  -  ce  e'-te-ec  -  ar  MM/DD/YYYY  fo-r-^at  a-d  have  a 
0  in  front  of  any  number  less  than  10  (for  examt  e  f  eoruary  5.  2002  is  entered  as  02  05/2002; 
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IV.  Instructions  for  Completing  ETA  Form  9079-C 
Visa  Issuance  Location  Addencurr, 

General:  ^nr--  E'^-'  QC^Q-C  ?  a  zc'—^a'^c^  ♦ormforform  ETA  9079,  SECTION  C:  "Visa  Request  Information".  This 

form  ca"  De  -sec  ":  r-arge  ^r.ere  or  r.ovw  ,T,any  workers  will  apply  at  a  Consulate. 

This  Aaoer-dum  to  the  acc'  ca*  c-  za-  De  submitted  at  the  time  of  filing  form  ETA  9079  or  up  to  5  days  prior  to 

certification 

SECTION  I:    DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATIQ N 

1  Applicant's  Federal  Employer  ID  Number 

Enter  Applicant  s  ■^  ne  Oigit  !=eaera  En-cc .  e'  ce-^'f-  sat  c-  Number  (EIN)  that  has  been  assigned  by  the  Internal 
Revenue  Se^ice    "^t-is  -nust  tre  sane  3s  "-e  EIN  from  Section  I,  page  1  of  5  of  form  ETA  9079. 

2  Department  of  Labor  Case  Number: 

f  *orm  E"^A  9C^9-C  s  sjoi^nea  a^e'  *c"-  E '-  9079  enter  the  case  number  from  the  Acceptance  Letter. 

SECTION  II:       VISA  ISSUANCE  LOCATIONS  AND  NUMBERS 

Repeat  the  nt^cr'^atiD''  for  te'ns  "  a-a  Z  *c^  eac"  ccaiic"   'ze  number  of  individuals  at  each  location  should  add  up 

to  the  tota:  '~^'^De'  o*  unnamec  AiCKers  'ec-estec 

1  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Pre-flight  inspection. 

Enter  location  wne'e  non-:mmgrants  ^'    oe  appiyi'^g  for  their  visas. 

2  Number  of  Individuals  Who  Will  Apply  At  This  Site: 

Fnrer  tne  -urncer  of  h-2A  r,or,-i,T,migrar,ts  ir.at  will  apply.  To  remove  a  Consulate  from  the  list  enter  zero  in 

tnis  sect.on 
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V.   INSTRUCTIONS  FOR  COMPLETING  ETA  FoRM   9079-S 

Additional  Work-Sites  for  a  Sole-Employer  ADphcanon  Adae  auai 

General:  Only  Sole-Employers  or  Associations  as  Sole-Ennployers  should  fill  out  this  form.  Complete  a  form  for  all 
d  jaitKjns,  removal  or  updates  of  work-sites  from  the  application  (ETA  Form  9079). 

This  Addendum  to  the  application  can  be  submitted  at  the  time  of  filing  form  ETA  9079  or  up  to  5  dav^  or  or  to 
certification. 

SFCTION  I  DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATION 

1.  Applicant  s  federal  Employer  ID  Number 

trnte-  -ocMcar-s  'ne digit  F eoera^  b";Dioyer identificat:0'- Nur-iber  EiN;  that  nas  been  assigned  Dv  '^e  ^'e-ia 
=e.e-  ..e  Serv  :e    This  must  t^e  same  as  the  EIN  frorr.  Section  ^   ^age  1  of  5  of  *orr-^  E^a  90 "^r 
2   Department  of  Labor  Case  Number 

' '-"-  -'-'  9079-S  is  =;  .C'--'-c  anerform  ETA  9079,  enter  me  case  -^;."^De^  from  the  Accectance  ■  ener. 

SECTION  II.        WORK-SITE  INFORMATION 

Action  for  9079-S 

Fill  in  the  appropriate  circle:  ADD  to  include  work-site(s)  on  this  application  ♦  thev  have  not  already  beer 
added;  REMOVE  to  remove  previously  included  work-site(si  from  this  aDPiication  UPDA'^E  -o  cnange  thf' 
infonnation  for  a  previously  included  work-site.  Fill  in  only  one  circle. 

1  City  or  County  of  Work  Site. 

Enter  '.re  City  or  County  where  the  work  will  be  pentc-tea 

2  H-2A  Workers 

Enter  'He  -:,.-;Der  -r  .m  .  a  Ao-'t-e-s  'equesteo  for  eacn  nnemDer    if  two  en-D'cyers  expectfo  be  sharing  the  same 
workers  e^'her  split  the-  nu'-.ber  between  them  or  enter  them  all  for  the  first  one  and  0000'  for  the  second 
If  oniy  one  employer  has  nousmg,  list  the  total  number  of  workers  residing  with  the  employer  t^at  has  nous^ng 
Put  0000'  for  the  r^ijmber  of  workers  residina  with  *he  enipioyers  that  nas  no  housmq 

3  Work  Hours  Per  Week 

Enter  the  n:,^  t>e'  of  hours  workers  will  be  expecte::  •::  ^orv  per  weeK 
4.  Worker  Housing 

Enter  the  number  of  workers  which  will  be  housed  at  the  specific  work  sue. 

Crops  A  through  E 

Minimum  Guaranteed  Wage 

Enter  ne  Asqe  offered  at  the  specific  work  site  for  the  spec  fic  rot  3"vi%  isfeo  -n  form  ETA  9079  ^  aae  ■ 
of  5.  '  •  K  i<    - 
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VI.  Instructions  for  Completing  ETA  Form  9079-A 

Joint-Employer  &  Joint-EmD'over  Association  Registration  Aoaendum 

General:  Fo^n-  E"^A  9G~9-a  s  ...sea  to  ccv  oe  ■■-*:'~-a-.:c-  'eaa-aing  an  Association. 

Tnis  Addendur-  tc  the  aoDucatic-^  -^i^s!  De  *  lec  Ee*o'e  o-  ai  ne  sa^'-e  time  as  form  ETA  9079  is  filed. 

SECTION  I:  APPLICANT'S   INFORMATION 

1.  Applicant  Type; 

Fill  in  the  aporopnate  circte  -.c  >naicaie  f  form  ETA  9079-E  is  for  a  Joint-Employer  or  a  Jolnt-Emptoyer 
Association    Fill  m  only  one  cKcie 

2.  Full  Legal  Name  of  Association: 

Enter  tuii  name  ot  the  Associatio"  o'  or  '^■ar,  e^o  ove"  s  information. 
3  Federal  Employer  I.D.  Number: 

Enter  employers  mne  dig^t  Federal  Empioye*  oent'fication  Nu~iDer  (EIN)  that  has  been  assigned  by  the 

Internal  Revenue  Service 
4.  Applicant's  Telephone  Numt>er: 

Enter  a  ten  digit  telephone  "  jmoer  ^include  tr.e  area  code)  for  L'le  -Applicant  If  applicable,  use  the  four  digits 

after  ttie  slash  for  the  extension. 
5    Return  Fax  Number 

Enter  a  ten  digit  fax  numt>er  i^nciude  t-e  a-ea  ooae  'c  "^e  ADCh::a.T.. 

6.  Contact's  Telephone  Numljer  (Optional): 

Enter  a  ten  digit  telephone  number :  include  the  a^ea  code  <  o*  tne  pe'-son  to  call  if  tfiere  are  questions 
regarding  this  apclication    i*  applicable  use  -he  ^oj'  digits  ate-  f^e  siash  for  the  extension. 

7.  Applicant's  Address. 

Enter  the  complete  mailing  address  of  tre  ADpiicant  -c  uc  '^g  --'"De'  st-eet  city,  state  and  postal  (zip) 
code 

8.  Contact's  Name  (Optional): 

Enter  the  namie  of  the  persor  in  the  Associat:or  //h^  a-;"  contacted  o~"ce^i"d  a-^  aro''cation.  This  may  be 
ottier  than  the  hmng  official     Provide  the  ♦•amiiv   tast-  "a'^e  on  tne  first  me  and  tne  .jiven  (first)  name  and 
initial  on  the  second  line 

9.  E-Mail  Address 

Enter  an  e-man  address  '*  vo--  wo^'O  'Kb  -:  'eoe've  -  onf-caticr-  .  a  e-mail. 
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Vii.  Instructions  FOR  Completing  FTAFnpM  qnTQ-p 

Employer  MembershiD  in  an  Assoc, aric^^  f^:eqisrration  Aadendum 

Genera!  This  addendum  is  used  in  conjunction  with  form  ETA  9079-A  (Joint-Employer  Association  Req  stration) 
3.-.C  c  FA  9079-L  (Listing  of  Members  for  an  Association  Application).  This  is  used  to  oecare  T-enoe^sr  d  in  an 
Association  and  to  authorize  the  Association  to  act  on  behalf  of  the  employer  on  appropriate  appiicauons. 

This  Addendum  to  the  application  must  be  submitted  before  or  at  the  same  time  as  form  pta  9079  is  filed. 

SECTION!  EMPLOYER'S  INFORMATIOK 

1,  Full  Legal  Of  Employer. 

t  ~:e  "e  cus  ness  name  as  it  is  on  record  with  the  IRS. 

2  Federal  Employer  I.D.  Number- 

Enter  employer  s  nine  digit  Federal  Employer  identification  Number  (EIN)  that  -^as  Dee^  assic'-ec!  t,  '"-e 
Interna  Revenue  Service 

3  Employer's  Telephone  Number: 

Enter  a  ten  oigit  telephone  number  (include  the  area  code)  for  the  employer.  If  app  icabse    ,se  the  four  dig's 
after  the  slash  for  the  extension. 

4  Return  Fax  Number: 

E  -te  3  -er  --iqit  'ax  number  (include  the  area  code)  for  the  Applicant. 
5.  Contact  Telephone  Number: 

Enter  a  ten  digit  telephone  number  (include  the  area  code)  for  the  contact.  If  app  icac  e  .se  :ne  four  digits 
a^er  t-e  s ias^  for  the  extension. 
6   Employer  s  Address: 

Enter  the  complete  mailing  address  of  the  employer  including  number/street,  city,  state  ano  postal  (zip) 

5  E  CJ!  0  N  I L        ASSOC  I  AT  10  N '  S  INF  O  R  M  A  HON 

1  Association  s  Federal  Employer  ID   Number: 

jse  t-e  Assoc  a::c,n  s  ti.N  rro.T,  Seot,c;,  ■  of  form  ETA  9079-A 

2  Name  of  Association: 

Enter  full  legal  name  of  the  Association  as  it  appears  in  Section  I  of  form  ETA  9079-A. 

S E C Tip Nilj;       ASSOCIATION  AU T H 0 R IZA 11 0 N 

1  Hirmg  Official's  Name: 

^'-cv  -e  tne  -a-iiv  'las*'  -a-^e  —  -e  ^rst  line  and  the  given  (first)  name  and  initial  on  the  second  line. 

2  Title  of  Hiring  Official  or  Other  Designated  Official: 

E-^te-  tne  title  of  the  person  whose  name  appea's  arc.^ 

3  Employer's  Signature- 

''■:e  Empiove^  ~..s-  sign  the  form  with  their  full  legai  -^ame  Do  no-  e:  :^'e  sigr-ature  e.xiena  oevona  ^^e  box 
The  da-e  ;■*  so-  ng  should  be  entered  in  the  block  tc  '^e  -gr'  o*  t-^e  sig^at^-e    The  date  should  be  entered 
in  a^  MM/DD/YYYY  format  and  have  a  0  in  front  of  any  -^  mpe^  ess  than  10  (fc^  e^a^oie  Fee- .a-v  5  2002 
IS  en-e-eo  as  02/05/2002). 
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VIII.  Instructions  for  Completing  ETA  Form  9079-L 


June  9,  2000 


Listing  of  Members  for  an  Association^  AoDi'cat 


ddendum 


General:  Only  Jomt-Empioyer  Assoc  ations  should  fill  out  this  form.  Complete  a  form  for  all  additions,  removals  or 
updates  of  members  f^om  the  application  (form  ETA  9079).  This  addendum  is  used  in  conjunction  with  ETA  9079-A 
(Registration  o*  Association  >  anc  ETA  9079-E  ^Registration  of  Employer  Membership  in  an  Association) 


This  Aadenc 
certification 


^e  aoD^'cat.i 


"ec  ai  tne  lime  ci  f,u;,g  iorm  ETA  9079  or  up  to  5  days  prior  to 


SECTION  I: 


DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATION 


1.  Applicant's  Federal  Employer  ID  Number: 

EnterApphcants  nine  digit  Federal  Empcyer  Identification  Numper(EIN)  that  has  been  assigned  by  the  Internal 
Revenue  Service    This  must  the  sa^e  as  "-e  E^N  ^c~  Sec'O"  ^  -acre  "  of  5  of  form  ETA  9079. 

2.  Department  of  Labor  Case  Number 

i«  fr^rr^  ^T ^  90^9-vV  IS  suc^  ttBG  3^.6'  forvf)  ETA  9079,  enter  the  case  number  from  the  Acceptance  Letter. 

SECTION  II:        MEMBER  INFORMATION 

Action  for  9079-L 

P  :  -  the  app'op'-ate  c  ':  e  -ZD  to  include  employer(s)  on  this  application  if  they  have  not  already  been 
aaaea  REMOVE  to  -e-cve  ceviously  included  employer(s)  from  this  application,  UPDATE  to  change  the 
informatics  fo'  o^ev  ously  included  employer(s).  Fill  in  only  one  circle. 

1  Member's  EIN; 

Enter  each  membei-  s  -"e  a  g't  federal  Employer  identification  Number  (EIN)  that  has  been  assigned  by  the 

i-'temai  Revenue  Service. 

2  City  or  County  of  Work  Site: 

E^te'  the  Citv  cr  Cou^r.  w^ere  the  work  will  be  performed 

3  H-2A  Workers: 

E-^te'  the  number  of  H-2A  AC^'<e'-s  -ea  jestec  'c  each  member  If  two  employers  expect  to  share  the  same 
wcKers  either  split  the  wo^Kers  oetween  the  e'^p  ce's  c  enteral!  workers  for  the  first  employer  and  '0000' 
*o^  the  second  If  only  one  emcoyer  has  hci.s  -g  sr  '^e  total  number  of  workers  residing  with  the  employer 
that  has  housing  Put  OOOC  *or  the  numbe-  :'  wo^'e's  'es  aing  with  the  employer  that  has  no  housing. 

4  Work  Hours  Per  week: 

E"te'  the  ru^:Der  of  nours  ^CKe-s  a     r:e  e«pected  to  work  pe'  week. 
5.  Worker  Housing: 

Ente-  the  ■^u^be-  ;  *  AC-Kes  which  will  be  housed  at  the  speafic  work  site. 

Crops  A  through  E 

Minimum  Guaranteed  Wage; 

Ente^  •-  e  vvage  c'^e-^ec  at  the  specific  work  site  for  the  specific  crop  activity  listed  on  form  ETA  9079,  page  3 
of  5. 
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IX.  Instructions  for  Completing  ETA  Form  9079-|yi 

Post  Certif^ca^cr-  v'isa  issua-^ce  L  ocatK)-  '^^-ange  Addendum- 

General;  ^nis  Ac-ieraum  is  used  after  certification  and  is  equivaien?  tc  NS  form  1-824    a  separate  tee  s  ^equ  ^ec 
for  tnis  addendum  to  oe  processed.  The  current  fee  is  $120.  A  cnecK  for  f^is  a^iou^r  -^lust  be  mci  joed  wt^^  t^e 
form  or  the  form  will  be  returned    Use  form  ETA  9079-C  to  change  Consjiates  Defore  certificauon. 

This  Aoaenoum  to  tne  application  should  be  filed  after  the  application  has  bee^  ce-lif^ed 

SECTJON,!^       DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATION 

1  Applicant's  Federal  Employer  ID  Numt)er: 

Ente-  ADpiica-^*  s  -■''e  ^iigt  -edera  Employer  identificaticp  Njmoer  .EIN   that  has  been  assignee  bv  ttie 
Intemal  Reven  je  Se'-v^ce    This  must  the  same  as  "^e  F'N  *'or'  Sectio"  '   oaqe  "  o*  5  o^  forr^  ETA  9C:'9 

2  Department  of  Labor  Case  Number 

"  'or-.  E'A  9C'9  A  'i  suDf^nined  after  form  ETA  9079,  er:er  tne  case  rumDef  from  the  Acceptance  Letter. 

SECTION  H:       A PPUCMI!S  INFORMATION 
1.  Full  Legal  Name  of  Applicant: 

Enter  tne  ^n  na-^ie  of  the  individual  employer  or  Associatic"   -ssociations  wii^  jse  tne  same  intcr-naticn  as 
enterea  on  forn-  E^A  'giTiTc^Ai. 

2  Applicant's  Telephone  Number: 

Enter  a  ten  digit  'eleDncne  number  (include  the  a'^ea  :.0Ge  *o'  *ne  Appiicart, 

3  Return  Fax  Number 

Enter  a  ten  aigi'  *a«  '•^..^^Der  (include  the  area  code/  tor  tne  AoDncanL 

4  Contact's  Telephone  Number 

This  ^nfcmation  is  optional  but  recommended.  Enter  a  ter-  digit  telephone  njmtjer  fmciude  'he  area  code- 
-or  the  contact  person  from  the  individual  employer  or  Association. 

5  Applicants's  Address 

Ente^  the  complete  mailing  address  of  the  Applicant  including  n  j--!Der  s-reet  c t,   state  anc  postal  (zip) 
code 

6  Contact's  Name 

Enter  the  name  c*  •*"-="■  :o"'act 
7.  Correspondence  Address 

Enter  the  complete  mailing  address  where  correspondence  is  to  oe  sent    inciuae  numoer/street.  city,  state 
and  postal  ^zic-  code. 


SECTION 


ACTION  REQUEST 


Fill  in  the  aDpropriate  circie  to  indicate  the  action  requested.  Fill  in  omv    re  circle. 

SECTION  IV:      CONSULATE  CHANGE  INFORMATION 

Enter  the  new  information  ^or  the  two  locations  below.   If  you  wish  all  of  the  H-2A  visas  'c  be  mcveo  "O'-  c-e 
'ocatior  to  the  other  ente^   jOOO  where  appropriate 

1  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Pre-flight  inspection: 

Enter  location  wnere  ior..;mmiqrants  w^;  oe  appi^'i'^'q  *cj  tneir  visas 

2  Number  of  individuals  who  will  apply  at  this  site 

Enter  tne  numoer  ot  r^-2A  non-immigrarus  that  wui  apply. 
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SECTION  IV:       AUTHORIZATION  FOR  CHANGE 
1.  Hiring  Official's  Name: 

Enter  the  hinng  officia^  s  name    -^'Ov : 
and  initial  on  the  secona  ine 


e  'a-^ily  (last)  name  on  the  first  line  and  ttie  given  (first)  name 


2.  Trtle  of  Hiring  or  Other  Designated  Official 

Enter  the  title  of  the  person  whose  -"^c.me  aooea'-s  atx've 
3  Applicant's  Signature 

Applicant  must  sign  the  fom^  with  tner  ^^  ;  egai  name  Dc  no:  'e-  •"e  s  a~a*„-r  e«"end  beyond  the  box.  The 
date  of  signing  should  De  entered  in  the  diock  t-o  Te  'ight  o'  t^e  S)gnat..-e    ""-f-  za'.e  should  be  entered  in  an 
MWDD/YYYY  format  and  nave  a  0  -^  ^ont  o*  an,  -umoe'-  ess  'na.-,  :i  ^'.o:  eAB.r.pie:  February  5,  2002  is 
enterea  as  OZ'05/2002: 
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X.    iNSTRUCIiONS  FOR  COMPLETING  ETA  FORM  9073-X 

Request  for  Extension  of  Labor  Certification  and  H-2AVisas  Pet 


.T;nn 


This  Addendum  to  the  application  should  be  filed  after  the  application  ha 


S  T'f'f^'"    'f 


'-ified. 


SEjCIIONj  DEPARTMENT  OF  LABOR  CASE  TRACKING  INFORMATION 

1    Federal  Employer  ID   Number 

Ente-  Appiicani  s  n.ne  oigft  reaeral  Employer  identificalion  Number  (EIN)  tha*  ^as  Deer  assigned  by  the 
Inte-na!  Revenue  Service  This  must  the  same  as  the  EIN  from  Section  I,  page  :  or  5  ot  torm  ETA  9079. 

2.  Department  of  Labor  Case  Number  from,  Acceptance  Letter 
t-^fp^  Te  rase  -ijr-'oe'  from  the  Acceptance  Letter. 

3  Full  Legal  Name  of  Applicant: 

E-e-  Te  *u    -3-e  of  the  individual  employer  or  Association  Associations  wHI  use  :"e  same  information  as 

4  Applicant's  Telephone  Number: 

Ente  3  'er  jiq-  :e  ephone  number  (include  the  area  code)  for  the  Applicant  |-  apo;  cdoie  .se  the  four  digits 
afte'  're  siasr  •-:■-  •'■^-^  e'-te^^sion. 

5  Requested  End  Date 

E^te^  tne  -e^  e-  r-c  rate  you  are  requesting  to  be  certified.  The  date  shoulc  De  e^^te-ed  in  an 
MM/DD/TYYY  format  and  have  a  0  in  front  of  any  number  less  than  10  (for  exa^^oie  ^-p^^^ruarv  5  2002  is 
e-ne-eci  as  02/05/2002). 

SE.C  TJO  N_l  I         REASON  F  OR  RE  QUE  S  TING  EXTENSION 

Enter  tne  -eascn  i^riy  a.i  extension  to  tne  ceaifieo  penoa  is  oemg  reauested 

SECTION  III,       AIJTHORIZATION 
1.  Hiring  Officials  Name. 

E   te-  "-e  -  '  •  a  official's  name    Provide  the  family  (last)  name  on  the  first  line  ana  :ne  given  (first)  name 
^•^■c  ^tia   ir  "le  second  line 

2  Title  of  Hiring  or  Other  Designated  Official: 

p^jg,  -^e  ttie  ?:*  "^r-  Dt:-  s:    /^hose  name  appears  above. 

3  Applicant  s  Signature 

Applicant  must  sign  the  fonn  with  their  full  legal  name.  Do  not  let  the  signature  extend  beycid  ^^e  ^cx 
The  date  of  signing  should  be  entered  in  the  block  to  the  right  of  the  signature.  The  date  s^o^  .:  oe  entered 
in  an  MM/DD/yvyY  format  and  have  a  0  in  front  of  any  number  less  than  10  (for  e^^a-ip  e  ^  penary  5  2002 
is  entered  as  02/05/2002). 
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^(OTE  falsification  o<  any  statements  an  tii*- 
form  may  subject  the  employer  to  civii  of 
criminal  pfosecution  (see  18  US  C   100",   as 
well  as  to  civil  mofwy  penalties  ana  det>arm«nt 


U.S.  Department  of  Labor 

^Dpiicatior  for  Ter^porarv  Agncuilural 
^aDor  Certi^icatior  anc  h-2.^  Petition 


ETA  Form  9079 

OMB /^iproMl: 

Expirabon  Date: 


F:ll  on'y  one       Ne*  ^esac-st  •.:  a  Moa^'^a: .-  etle- 


Circle 


o     o 


I  Applicant's  Information 

/.)j   Appiica''*  ^»De    ^ :!•  iynij  ons  Qircie 
(2)  Full  Legal  Narrie  c'  AjiDlicant 


Sole-Employer 

o 


Association  as  a  Sole-Employer 

o 


Joint-Employer  Joint-Employer  Association 


o 


o 


'" — 1 

(3)  Feders 

JEm 

Dioyer  ID.  Number  (9  digits)  (EIN  froa 

IRS) 

4)  Applicant's  Telephone  Number 

- 

- 

/ 

5)  Return  FAX  Number 

(6)  Contacrs  Telephor>e  Number  (Optional) 

- 

^hk  v 

- 

/ 

7)  A 

kpplicanfs 

^d 

dress  ^Numbef    Stree-.a'«va,s  -st  '''s-  .ne  - 

e  second  line  when  needed,  otherwise  leave  it  blank. 

City 


J L 


State 


Postal  Code 


(8)  Contact's  Mane  ; 

Optional)  rrhis  may  be  any 

contact  other  than  hiring  official 

)  -  Family 

name  on  the  first  line, 

Given  name  then  initial  on  the  second  line. 

(9)  Correspondence  Address  (orriy  use  this  area  if  correspondence  should  be  sent  to  a  location  other  than  the  Applicant  or  Agent) 
NuMber /Street  (always  use  flratllrw- use  the  second  Hnewtwn  needed,  otherwise  leave  i  piank  ) 


aw 


nOgHnairAddr^ 


State  Postal  Code 


II.    Joint-Employers  &  Joint-Employer  Associations  Only    ~  •?  employers  go  to  the  next  section. 

(1)    NuTiDer  o* 


emoioyers  requesrng 


*e^er  Aorners 


11  to  9S  AC  Tip's 


100  or  more  workers 


III .      Sole  Employers  Only  (inciudes  Associations  as  soie-e"iD^ove's  - 

Complete  ths  sector  C)  Total  Number  of  Alien  workers  Requested  (maudes  those  already  m  the  U.S.) 


(2)  Total  Work  Hours  per  Week 


(4)  Location  of  Work  -  City  or  County  ■  use  the  9079-S  for  additkanal  Work-Sites 


(3)  Number  of  workers  which  can  be  housec 


~    See  0MB  -iKce  y  sage  -  ,;'  this  'o'^ 


Employers 

Contrd         Employer's  Control  Number  must  be  the  same  on  all 

Nutnber        five  (5)  pages,  including  the  last  page 


4'iT-'2 
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U.S.  Department  of  Labor 

Application  ior  iemporar>  Agricultural 
Labor  Certification  and  H-2A  Petition 


E"^A  *=orm  9079 

'>MB  Appfov-a 
£;<l>r  31  .or^  Dae 


.  .  Dates  of  Neea. 

Begin  Date 


/ 


/ 


MM  DO  YYYY 


End  Date 


MM  DD  YYYY 


V.  Job  Opening  i''to''"^iat!on 

(1)  joo  Title 


(2)  Educati 

on:H 

ighesi 

tIMpk 

xnac 

rOeg 

reeR 

equin 

ad 

1 

ONE 

ViK              None          High  School          > 

CifClt; 

jdy 

Vssodate 

J 

Bactiekx- 

o 

Master 

o 

Doctorate 

o 

(3)  Foreign  Equivalent  AcceptabJ 

Field  of  Sti 

RoM 

ofTn 

lining 

Mon 

thsof 

Trair 

ling 

(3)  Field  o»  Experience 


Monttis  of  Experience 


(4)  Job  Description 


NOTE:  See  0MB  notice  on  page  4  of  this  fonr 

Employw's 


Control       I  Employer's  Control  rju'- 1.,     -nust  be  the  same  on  all 
"^"^t^^     !  five  (5)  pages,  includiiic;  me  as'  d^qp 


Ijrafi 
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US,  Department  of  Labor 
Application  tor  Temporary  Agncuiiural 
Labor  Certification  and  H-2A  Petition 


ETA  Form  9079 

OMB  Approval 


VI .  Crop  and  Wage 

(1)  Crop  Activity 


(A) 


(2)  Proposed  Minimum  Guaranteed 


$ 


• 

PER 

F-illOnty        Month  Week     Day     Hour 
OSECirde      O      O        O      O 


Any  piece  rate/  wage  listed  on  the  ETA  790 
will  be  the  required  payment,  subject  to  DoL 
approval.  See  form  instructions  for  details. 


(B) 

Crop 

Acbvi 

*y 

Proposed  Minimum  Guaranteed  Wage 


$ 


• 

PER 

Fill  Only 
ONE  Circl* 


Month  Week     Day     Hour 

o  o  o  o 


Any  piece  rate/  wage  listed  on  ttie  ETA  790 
will  be  the  required  payment,  subject  to  DoL 
approval.  See  form  instnjctions  for  details. 


(C) 

Oop 

Acbvi 

«y 

Proposed  Minimum  Guaranteed  Wage 


$ 


PER 


Fid  Only        ****  Week     Day     Hour 
ONECircte      O      O       O     O 


Any  piece  rate/  wage  listed  on  ttie  ETA  790 
will  be  the  required  payment,  subject  to  DoL 
approval.  See  form  instnjctions  for  details. . 


(D) 

Crop 

AcUvi 

»y 

$ 


Proposed  Minimum  Guaranteed  Wage 

Fill  Only 
ONE  Circle 


. 

PER 

Month  Week     Day     Hour 

o  o  o  o 


Any  piece  rate/  wage  listed  on  the  ETA  790 
will  be  the  required  payment,  subject  to  DoL 
approval.  See  form  instnjctions  for  details. 


(E) 

Crop 

ActM 

*y 

-^ 

Proposed  Minimum  Guaranteed  Wage 


$ 


pep  I  Fill  Only 

iONE  Circle 


Month  Week 

o  o 


Day     Hour 

o  o 


Any  piece  rate/  wage  listed  on  the  ETA  790 
will  be  the  required  payment,  subject  to  DoL 
approval.  See  fonn  instnjctions  for  details. 


NO~F   See  0MB  loticf  or  oaoe  ^y^^^ifor 


tmpwyers 

Control 

Number 

Employer's  Control  Nurr>t)er  must  be  the  same  on  aH 
five  (5)  pages  including  the  last  page 


SjI 


4  r)74 
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U  S  Department  of  Labor 
Application  for  Temporary  Agricultural 
Labor  Certification  and  H-2A  Petition 


ETA  Form  9079 

"MB  Approval: 
i  oirat;ofi  Date: 


. ;  -     Designation  of 

(Ij  Full  Legal  Mame  of  Agent's  ( 

Agent 
Drqanization  or  ( 

Company 

(2)  Contacts  Name  (Optional) - 

Family  name  or 

the  first  line,  Given  name 

then  initial 

on  ttie  second  lir>e. 

3)  Federj 

1  Em 

plover  ID.  Number  (9  digits)  (EIN  frorr 

IRS) 

w 

Agenfs  Telephone  Numl)er 

- 

- 

- 

/ 

5)  Agenf 

sCon 

'espondence  Address  (Number  /  Stre« 

»t) 

atY 

State 

ZpCode 

6)  E-mail  Address 

@ 

hereby  agree  to  act  as  the  agent  for  the  applicant  listed  on  page  1  of  this  application 


(7)  Agenfs  Signature  -  DO  NOT  let  signature  extend  beyond  the  box. 
hereby  designate  the  atwve  as  my  agent. 


MM  DO  YYYY 


MM  DD  YYYY 


(8)  Applicants  Signature  -- DO  NOT  let  signature  extenc 


VIII.  Visa  Request 

(2)  City  ana  oovjiUi  y  oi  ine  Consulate,  Port  o 

f  Entry  or  Preflight 

(1)  Number  of  Individuals  who  will  apply  at  ttiis  site 

> 
U 

c 

IX, 

aty 

State  Agency 

Job  Order 

State 

-  -'s  '  5  i"-;    01  -■.-.-..  '-V      >?i;<«id  to  ttiis  collection  of  Information  unless  it  !isp(.3>s  a    ur-erth,  .ano  O^-'B    c«^":»  -•■^r^t'er    ^esponcaents  otxigatjor  '^  -etnv  ':  •'-ese 
repcmng  requirements  are  manoaiory  (INA  Act,  Section  205).  PuUic  reporting  burden  tor  this  collection  of  information  is  es;  r^aieo  tc  average  "  '  4  hixji  per 
response,  including  the  time  for  reviewing  instructions,  searching  existing  data  source*,  gathering  and  maintaining  the  data  neeaeo  anc  amoietiig  anc  -eviewinq 
the  collection  of  information.  Serxj  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  ooDection  of  mformatioi'    reading  suggestions  for  reduang 
this  burden,  to  the  Division  of  Foreign  Labor  Certification,  US  Department  of  Labor,  Room  r4-4456,  200  Constitution  Avenue  n  /.    .v  asNngton,  DC  20210 
'°aperj^orV  Reducticr  P'oiect  '  205-0310).  DO  NOT  SEND  THE  COMPLETED  FORM  TO  TmS  OFFICE 


Employer's 

Control      i   Employer's  Control  Nunnber  must  be  the  same  on  all 

N»*"tw     I  five  (5)  pages,  including  the  last  page 


S3 
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U.S.  Department  of  Labor 

Appiicaiion  for  Temporary  Agricultural 
Labor  Certification  and  H-2A  Petition 


ETA  Form  9079 

OMBAppro^ 

Exirabon  Dale 


X  Declaration  Of  Employer 

Bv  Signing  this  'or-  -^e  er-DiCvp-  agrees  10  comply  with  all  of  the  requirements  of  20  C.F.R.  §  655.90  et  seq.  including,  but 

.noi  limited  to. 


The  obligation  to  engage  in  independent  positive  recruitment  of  U.S.  workers. 

The  oDiigation  to  hire  any  qualified  U.S  worker  who  applies  for  the  position  until  50%  of  the  contract  period  has  elapsed. 

U  S  worv.ers  mav  r>e  reiected  only  for  lawful  job-reiatefl  '•easons. 

Tie  oDiigatio"  tc  :rovice  f-ee  housing  meeting  applicable  standards  for  all  workers  who  cannot  reasonably  return  to  their 

■'esidence  o^  the  sane  :;av 

The  oDiigatior.  ic  provice  tnree  -^ea's  a  dav  'c  eac  A^orKer  or  fumish  cooking  facilities  for  wort^ers  to  prepare  their  own 
meals    The  emptoyer's  charge  *  '  ^     ■-  ■^ea  *-  r-av  -o'  exceed  the  maximurn  amount  permitted  by  the  regulations. 

The  DOiigation  to  provioe  "ee  ""ansporanc-  De>.eer-^  t-ie  e^^p'Oyer's  housing  the  actual  worksite. 

Tie  oDiigation  tc  enDurse  Te  AOKers  -  dc  .->c  aa  "o  me -bound  transportatk)n  expenses  under  the  terms  described  in 

the  requiaiions 

The  jpiigaton  tc  prcv  ae  /.orKe^  -^  ;orr  pensat!on  insurance    >'»  '^ere  such  insurance  is  not  required  by  state  law.  the 
e'-oiover  must  pnDvide  -SLraice  equivalent  to  that  provided  to  covered  workers. 

The  obligation  to  provide  the  tools  anc  supplies  -ecessa.ry  to  carry  out  the  work  except  as  otherwise  permitted  by  ttie 
regulations. 

'-^e  ODiigation  to  guarantee  each  worke-  env  icv^-ent  for  at  least  three-fourths  of  the  workdays  in  the  contract  under  ttie 

tonaitions  provided  'or  f-  the  'egi^.atioos 

"he  ODiigation  tc  Keec  accurate  "-ecoros  Ait"  resoec*  *c  ^o^^e's  ea"~'  "cs 

The  enpicyer  assures  mat  '-'6  ot:  opponuh':\  'or  vvhich  h-2a  cerf^-catio"  s  De  og  sought  is  not  vacant  because  the  former 

occuparit  IS  or  strike  or  Peog  iocked  out  '"■  the  course  o'  a  aDO'  aiso^^te 
To  knowingly  furnish  any  false  information  in  the  preperation  of  this  form  ana  any  supplement  werrc  o'  rt  ac   naei 
or  counsel  another  to  do  so  is  a  felony  punishable  by  S10.0O0  or  5  years  in  the  penitentiary  or  ooff  (18  U.S.C.  1001). 
Pursuant  to  28  U  S  C.  1746.  I  declare  under  oenattv  of  oehurv  the  foreaolna  is  true  and  correct 


ZfMiea 

HIrif 

jort 

!)t*ief  jesic 

na'ed  ""laai 

/ 

/ 

~ 

M 

M 

D 

D 

Y 

Y 

Y 

Y 

(3)  Applicant's  Signature  -  DO  NOT  let  signature  extend  beyond  the  box. 


Date  Received 


FOR  US.  GOVERNMENT  AGENCY  USE  ONLY 

Case  NurrDer  Fiscal  Control  Numt>er 


NC~E    See  DME  lotice  jr  oace  ■5  :-'  tiis  *Ofm 

Emptoyer's 


=age-5of  5 


Control  Employer's  Control  Number  must  be  the  same  on  all 

Number      |    jj^g  ^5^  pages,  including  this  page 
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Named  Worker 
Addendum. 

eauivilent  to  1-539 


US  Department  of  Labor 

Application  for  Temporar>  Agricultural 
Labor  Certification  and  H  2A  Petitior, 


ETA  Form  9079-VV 

OMB  Approval 
E_xL»ratJor  3ale 


I .  Department  of  Labor  Case  Tracking  Information 

(1)  Applicant's  Fedefal  Empoyef  ID  Number  from  Sectoon  A  of  ETA-9079  main  kxm: 


(2)  Department  erf  Laixjr  Case  NutTit)ef  frotr  Acceptance  ^etter 

I  I 1  ' ! 1  ■ 1 ^ -I 


II.  AJien  Beneficiary  Information 

(1J  FuH  Leqai  Ndrre  o:  Aiier    -  an  iiv  id~e  :,r.  the  'irs!  line,  Given  name  then  initial  on 

'he  set-iDfic 

ifie 

2)  AJien's  Current  US.  Aildress  (Number  /  Street) 

CHy                                                                                                                                  State 

Postal  Code 

2 

SSN 

<4)  Me  of  Birth 

- 

- 

/ 

/ 

5)C 

ountr 

y  vrtiere  aten  was  bom: 

M 

M 

C 

c 

» 

Y 

Y       ' 

ir     Y 

1 

b)  Countri 

1  where  aliens  passport  was  issuea: 

(7]  City  and  Counlry  o>  Hw  Coo«ul«t>.  Port  of  Entry  of  Prefligni  Inspection  nntwra  «*■»  »»■  Ifftf/  la  u  v*»«  If  change  ot  lt«lu»  is 


(8) 


Mark  X  in  the  approphaie  box(s). 
I    I  Change  of  Status    Q]  Extansian  of  Slay 


(9)  Date  Passport  byires 


/ 


M     M 


D      D 


(10)  Alien  Regiairation  Numt)ef 


Y      Y      Y 


(111  Fifffho  one  approprfafec/rcte       Yes    No      |(12)  Rff  (fjoone 

1  --^    --^     1 1         appfopriate  Cj  New  Employment  Cj  ContinucitJon  Cj  Change  ■.'  t  rrpiovn^en!  ^noitions 

Is  aien  already  in  the  USA?     U  Cj  dnde  y~^  ^ 


Fron-'  i-94 
(iji 


1-94  Number 


Date  of  ^rival: 


MM  D       D 

of  b<)ira>icn  of  1-94 

/ 


/ 

Y       Y      Y      Y 

/ 

Current  Status 


M      M 


0       D 


Y       Y      Y      Y 


D- 


(14) 

Yes     No      f^'ll  ^^^  "'"^  dpproonate  ■:ir'-je  'or  ad<  ^  jueston  ie/ow. 

^J   CD  Have  you  filed  a  oermanen  [>«  tKif  ':x  ',iis  mxicar? 

O/^  Cioes  trie  *c»xer  lave  aependeits  in  the  U.S.  that 
^  need  C0S;E0S?     (If  yes  ma jcle    539- 

/^    /^  Has  wcrkur  evw  boer  in  axclusior,  '(x'lC'vaL'deoortation 
^^   ^^  proceedngj, 

/~\   f~\  Are  repiacerrient  i-94s  ^t!edaf 

^^   ^^  (If  yes,  indude  1-102  for  each  person  .^eedlng  new  1-94) 


(15) 


M      M 


0       D 


Y      Y      Y 


Alien'sSlgnature  --  DO  VO"^  'et  signature  extend  beyond  the  box 

NOTE   Falsification  of  any  staternents  an  this  form  may  subisct  the  VtoMor  to  Chnl  or  criminal  prosecution  (see  18  U  S  C   1001).  as  well  as  to  civil 
money  penattws. 


:._intains  =R  '.A     •  Ai,-    Nf  jRm.a  "  ■_'%  -  .■: 
stament  shoi..'C  De  inserted  here  to  include  reason 
'or  ,(3(lectior  and  ramifications  of  failure  to  provide 
•''e  -eq^ested  info  and  ttie  required  protections 


::-0-tair,s  3Ri>..  AC>  AC    NFORMAtlON  Full 
,,f  1      itaf^ent  sncM.,ia  De  -nserted  nere  to  include 

reason  tor  collection  ana  ramifications  of  faiM.re 
to  provide  the  requested  Info  ana  -he  -eaurei: 


Draft 


Em^  ■ 
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v'^sa  issuance  Locaiion 
Addendur^ 


US,  Department  of  Labor 

Ap^iication  *cr  "er^Dcar,  Agricultural 
i-abor  Certification  anc  '-i  .-.A  Pptitio'" 


ETA  Form  9079-C 

1MB  Apprtva( 


I .  Department  of  Labor  Case  Tracking  Information 

(1;  Applicanfs  Federal  Employer     ::    Number  ^nyv  Section  A  of  ETA-9079  main  form. 


D- 


(2)  Departmem  o(  Labor  Case  Number  from  Aoc«pt»x»  LellBf 


II .    Visa  Issuance  Locations  and  Numbers  ,me  nuoers  or,  -us  page  snouic  ada  up  to  the  ;ou,  .^n.oe,  oi  oo-named  wofkere 

(1)  aty  afx3  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Number  of  Individuals  who  wil  apfity  at  this  site 

" 

J 

(1)  City  and  Country  of  the  Consulate.  Port  of  Entry  or  Preflight 

(2)  Number  of  Irtdividuals  who  wOt  apply  attNs  site 

o 

> 

c 

(1)  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Number  of  Individuals  who  wa  appty  at  this  aits. 

o 

> 

c 

(1)  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Number  of  Individuals  who  win  apply  at  this  site 

o 

1 

', 

(1)  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Number  of  Individuals  who  win  apply  at  this  site 

b 

5 

(1)  City  and  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Nunber  of  Individuals  who  will  apply  at  this  Ma. 

o 

> 

^ 

.! 

(1)  Qty  and  Country  of  the  Consulate,  Port  of  Entry  or  Preflight 

(2)  Number  of  ln(«viduals  who  will  apply  at  this  site. 

o 

is 

c 

Paoe-lofl 


ki-- 


4]  37  8 


y\', 
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Additional  Work-Sites  for 
a  Sole-Employer 

Application  Addendum 


US  Department  of  Labor 

Application  tor  i  emporary  Agricultural 
Labor  Certification  and  H-2A  Petition 


E'A  -orm9079-S 

E«i»'3iKTf~  Date 


I .  Department  of  Labor  Case  TracKing  Information 

( 1 )  Applicant's  Federal  Emptoyer  ID.  Number  from  Section  A  of  ETA-9079  main  form. 


II .  Work-Site  InfcmiatiWL 

FMOn^        ^ 
ONECIrcte    O 


(2)  Department  of  Labor  C«»a  Number  •r 


<e;,:a'.C'?  -t^ne" 


Remove 

o 


Update 

o 


the  following  work-sites  for  this  ADpHcation 


1)  City  or  CounlY  of  Woflc-Site 


(2)  H-2A  VVorkers         (3)  Work  Hre/VVk        (4)  VVorkef  Housing      For  the  crop 
I        I        1        I       I        I        I  r"^     I        I        1        1  activities  listed 

onthe  $ 

ETA9079  main 


Crop  A  -  Proposed  Minimum  Guaranteed  Wage 


Crop  B  -  Proposed  Minimum  Guaranteed  Wage       fonm 

PER 


Wcirtr   i/veec.      Day     hkiur 
PER,    O     O       O     O 

Fill  Only  ONE  Circle 


Month  Wgek      D|y     H«f 


nil  Only  ONE  Clrde 


Crop  C  -  Proposed  Minimum  Guaranteed  Wage 


PER 


Crop  D  -  Proposed  Minimum  Guaranteed  Wage 

Month  Wgek      ^    Hqut 


RH  Only  ONE  Clrde 


,  Month  Ween      Day    l-tour 

pERi  o  C    J  a 

RM  Only  ONE  Circle 

Crop  E  -  Proposed  Minimum  Guaranteed  Wage 


nil  Only  ONE  Clfde 


(1 )  City  or  County  of  Work-Site 


(2)  H-2A  Wofkers 


(3)  Work  Hrs/yVk        (4)  Worker  Housing.     For  the  crop 
'        '        '  '        '        '  activities  listed 

onthe  $ 

ETA9079  main 


Crop  A  -  Proposed  Minimum  Guaranteed  Wage 


Crop  B  -  Proposed  Minimum  Guaranteed  Wage       fom. 

Month  vyaek      Qgy     Hflur 
RM  Only  ONE  Clfde 


Month 


Wge* 


Hour 


PERI  "o"  "C     5    U 

Fill  Only  ONE  Circle 


Crop  C  -  Proposed  Minimum  Guaranteed  Wage 

Month"  WeS<      dT 


Crop  D  -  Proposed  Minimum  Guaranteed  Wage 


tenth  Wgek      D^    Hqut 
Fill  Only  ONE  Clrde 


PER  o^'cS"  S  U 

I      F1M  Only  OWE  Clrde 


Crop  E  -  Proposed  Minimum  Guaranteed  Wage 

r^tontti  Wgek     ^    HQir 


Fm  Only  owe  arde 


1)  City  or 

County  of  Work-Site 

(2)  H-2A  Workers         (3)  Work  Hrs/Wk       (4)  VVorker  Housing.     For  the  crop 

'        '  activities  listed 

onthe  $ 

ETA9079  main 


Crop  B  -  Proposed  Minimum  Guaranteed  Wage       form. 

fMonth  Wgek      Dgy     Hguf 


Crop  A  -  Proposed  Minimum  Guaranteed  Wage 

Fill  Only  ONE  Circle 


Crop  C  -  Proposed  Minimum  Guaranteed  Wage 

Month  Week      Di 


Fill  Only  ONE  Clfde       | 


Crop  D  -  Proposed  Minimum  Guaranteed  Wage 


Month  Week      Day     Hour 

pERj  o  o    o  o 

I nil  Omy  ONE  Clfde 


Fll  Only  ONE  Clrde 


Crop  E  -  Proposed  Minimum  Guaranteed  Wage 

Month  Wi 


I      FW  Only  OWE  Orde 


lof  1 
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Joint-Employer  &  Joint-Employer  U.S.  Department   of  Labor 

Association  Regis'ration  ApphCa;ion  for  Temporary  Agricultural 

Aaaendum  Labor  Celification  and  H-2A  Petition 


ETA  Form  9079-A 

MB  Approvd: 


I .  Applicant's  Information  

M\  Applicant  Type:  F//(  on/y  one  circ/e  Jomt-Employef  (Lead  Employer)  Joint-Emptoyer  Assoaation 

'o  o 


When  a  group  of  employers  who  will  be  applying  as  a  Joint-Emptoyef  does  not  Incorperate  the  group  inio  an  Association,  one  the  employ«rs  must 
act  as  the  lead  employer    This  is  an  administrative  funtion,  only  used  for  correspondence  and  tradcing  the  applicabon 


2)F 

ullLe 

aal  Name  of  Association 

3)  Federa 

lEm 

jloyer  ID.  Number  (9  digits)  (EIN  fronr 

IRS) 

(4}  Applicant's  Telephone  Number 

- 

- 

/ 

5)  Return  FAX  Number 


City 


(6)  Contact's  Telephone  Number  (Optioftal) 


(7)  Applicant's  Address  (Number  /  Street)  faMwvs  use  first  line  -  use  the  second  line  when  needed,  otherwise  leave  it  blank  ) 


State  Postal  Code 


8)  Contact's  Name  (Optional)  (This  may  be  any 

contact  other  than  hinnq  official 

)  -  Family 

lame  on  the  first  line, 

Given  name  then  initiai  on 

the  secofxl  line. 

(9)  E-mail  Address 

.'??' 
& 

Page-lofi 


Draft 
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Employer  Membership  in  an 
Association  Registration 


US  Department  of  Labor 

Application  for  Temporary  Agricultural 

Labor  Certification  and  H-2A  Petition 


ETA  Form  9079-E 

OMB  Afiproval: 

~xr»ratior  ~aip 


I.  Employer's  infcnKJitton 

(1)Fuli  ,-^-cj  -, 


2)  Federal  Employef  I.D.  Number  (9  digits 


4)  Return  FAX  Number 


(EINftom 


IRS) 


3)  Employer's  Telephone  Number 


(5)  Contact  Teteptione  Numt)er  (Optiona 


•L 


(6)  Employer's  Address  (Number  /  Street)(atways  use  first  line  -  use  the  seqjnd  line  vyhen  needed,  otherwise  leave  It  blank 


/ 

/ 

aw 


state  Post^Code 


II 

1)  A 

.    A 

sso 

ciation's  information 

,    -!oe'ri  ;-.i   .-.         Number  (9  digits)  (EIN  from  IRS) 

- 

(2)  Name 

ofA& 

sooation 

:::     Authonzatior 

I  hereby  authorize  the  atx>ve  AssociatKxi  to  act  on  my  half  on  appropriate  ETA-9079  applications. 

(1)  Responsible  Oltldars  Name  -  Family  name  oo  the  first  line,  Given  name  then  initial  on  the  second  line- 


Title  of  Responsible  Official 


/ 

/ 

_    

1 

M 

M 

0 

D 

Y 

Y 

Y 

Y 

Employer's  S  qnaturo  ~  DO  NOT  let  signature  extend  beyond  the  box. 


Dran 


Page-lofl 


Qfl] 
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US  Department  of  Labo^ 


Listing  of  Members  for  an 

Association  ADP-cation 
Aodendurr 

Department  of  Labor  Case  Tracking  Information 


Application  tor  Temporary  Agricultural 
Lat)or  Certification  and  H-2A  Petition 


ETA  Form  9079-L 

OMB  Approval; 
EjoraJior  Dale 


i1;  Applicant's  Feoeral  Empiove;    :    \  jmpef  from  Section  A  of  ETA-9079  main  fomi.  ^ ^    (2)  p«partm«m  ol  Labor  Case  NumOe.  trom  Acceplanca 

"^^^MemDenmomnation"^ 


FHIOnty 
ONE 


Add  Remove         Update 


Scte  O       O  O         the  following  members  for  this  Application' 


1)  Member's  EIN 


(2)  City  Of  County  of  Wort-Site 


(3)  H-2A  Wofkefs 


(4)  Wofk  Hrs/WK       (5)  VVortcef  HotwioQ     For  the  crop 
'        '        '  '        '  activities  listed 

on  the  $ 

ETA9079main 


Crop  A  -  Proposed  Minimum  Guaranteed  Wage 

PER 


Crop  B  -  Proposed  Minimum  Guaranteed  Wage       'onn. 


Month  w^     Dm    m» 


o  a 

FW  Only  OWE  Clrcl» 


Crop  C  -  Proposed  Minimum  Guaranteed  Wage 

Itootfi  Wi 


Crop  D  -  Proposed  Minimum  Guaranteed  Wage 

PER 


I      fmOtttOHtOnlm 


Month  Wgeh      Dgv    Hm 
Fill  Only  OWE  Clfd* 


Crop  E  -  Proposed  Minimum  Guaranteed  Wage 

PER 


FM  Only  OWE  Ocl> 


(l)Membef'sEIN 


(2)  City  or  County  of  Work-Site 


(3)  H-2A  Workers 


(4)  Work  Hrs/yVk        (5)  VVorkef  Housino.     For  the  crop 
'        '        '  "^     '        '        '     ^  activities  listed 

onthe  $ 

ETA9079main 


I'll 1        I        I        I        I I ■        ■ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9.  122, 123, 124,  and  130 
[FRL-6733-2] 

Revisions  to  the  Water  Quality 
Planning  and  Management  Regulation 
and  Revisions  to  the  National  Pollutant 
Discharge  Elimination  System 
Program  in  Support  of  Revisions  to  the 
Water  Quality  Planning  and 
Management  Regulation 

agency:  Environmental  Protection 

.\t^ency. 

action:  Final  rule. 

SUMMARY:  Today's  final  rule  revises  and 
clarifies  the  Environmental  Protection 
Agency's  (EPA)  current  regulatory 
requirements  for  establishing  Total 
Maximum  Daily  Loads  (TMDLs)  under 
the  Clean  Water  Act  (CWA)  so  that 
TMDLs  can  more  effectively  contribute 
to  improving  the  nation's  water  quality. 
Clean  water  has  been  a  national  goal  for 
many  decades.  While  significant 
progress  has  been  made,  particularly  in 
stemming  pollution  from  factories  and 
city  sewage  systems,  major  challenges 
remain.  These  challenges  call  for  a 
focused  effort  to  identify  polluted 
waters  and  enlist  all  those  who  enjoy, 
use,  or  depend  on  them  in  the 
restoration  effort.  Today's  action  will 
establish  an  effective  and  flexible 
framework  to  move  the  country  toward 
the  goal  of  clean  water  for  all 
Americans.  It  establishes  a  process  for 
making  decisions  in  a  common  sense, 
cost  effective  way  on  how  best  to  restore 
polluted  waterbodies.  It  is  based  on 
identifying  and  implementing  necessary 
reductions  in  Loth  point  and  nonpoint 
sources  of  pollutants  as  expeditiously  as 
practicable.  States,  Territories,  and 
authorized  Tribes  will  develop  more 
comprehensive  lists  of  all  waterbodies 
that  do  not  attain  and  maintain  water 
quality  standards.  States,  Territories, 
and  authorized  Tribes  will  schedule, 
based  on  priority  factors,  the 
establishment  of  all  necessary  TMDLs 
over  10  years,  with  an  allowance  for 
another  five  years  where  necessary.  The 
rule  also  specifies  elements  of 
approvable  TMDLs,  including 
implementation  plans  which  contain 
lists  of  actions  and  expeditious 
schedules  to  reduce  pollutant  loadings. 
States,  Territories,  and  authorized 
Tribes  will  provide  the  public  with 
opportunities  to  comment  on 
methodologies,  lists,  prioritized 
schedules,  and  TMDLs  prior  to 
submission  to  EPA.  The  rule  lays  out 
specific  timeframes  under  which  EPA 
will  assure  that  lists  of  waters  and 


TMDLs  are  completed  as  scheduled,  and 
necessary  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
are  issued  to  implement  TMDLs.  The 
final  rule  explains  EPA's  discretionary 
authority  to  object  to,  and  reissue  if 
necessary.  State-issued  NPDES  permits 
that  have  been  administratively 
continued  after  expiration  where  there 
is  a  need  for  a  change  in  the  conditions 
of  the  permit  to  be  consistent  with  water 
quality  standards  and  established  and 
approved  TMDLs. 

EPA  believes  that  these  regulations 
are  necessary  because  the  TMDL 
program  which  Congress  mandated  in 
1972  has  brought  about  insufficient 
improvement  in  water  quality.  EPA  had 
been  concerned  about  this  lack  of 
progress  for  some  time  when,  in  1996, 
it  established  a  Federal  Advisory 
Committee.  The  Committee  was  asked 
to  advise  EPA  on  possible 
improvements  to  the  program.  After 
careful  deliberations,  the  Committee 
recommended  that  EPA  amend  several 
aspects  of  the  regulations. 

EPA  believes  that  these  regulations 
will  benefit  human  health  and  the 
enviroiunent  by  establishing  clear  goeds 
for  identification  of  impaired 
waterbodies  and  establishment  of 
TMDLs.  The  regulations  will  also  ensure 
that  States,  Territories  and  authorized 
Tribes  give  a  higher  priority  to  restoring 
waterbodies  which  have  a  greater 
potential  to  affect  human  health  or 
threatened  or  endangered  species 
thereby  focusing  the  benefits  of  these 
regulations  on  the  most  pressing 
problems. 

DATES:  This  regulation  is  not  effective 
until  30  days  after  the  date  that 
Congress  allows  EPA  to  implement  this 
regulation.  EPA  will  publish  notice  of 
the  effective  date  in  the  Federal 
Register.  This  action  is  considered 
issued  for  purposes  of  judicial  review, 
as  of  1:00  p.m.  Eastern  Daylight  Time, 
on  July  27,  2000  as  provided  in  §  23.2. 
ADDRESSES:  The  complete 
administrative  records  for  the  final  rule 
have  been  established  under  docket 
numbers  W-98-31  and  W-99-04,  and 
include  supporting  documentation  as 
well  as  printed,  paper  versions  of 
electronic  comments.  Copies  of 
information  in  the  record  are  available 
upon  request.  A  reasonable  fee  may  be 
charged  for  copying.  The  records  are 
available  for  inspection  and  copying 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Water  Docket,  EPA,  East  Tower 
Basement,  401  M  Street,  SW, 
Washington,  DC.  For  access  to  docket 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Pendergast,  U.S.  EPA,  Office  of 
Wetlands,  Oceans  and  Watersheds 
(4503F),  1200  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20460,  (202)  260-9549 
for  information  pertaining  to  Part  130  of 
today's  rule,  or  Kim  Kramer,  U.S.  EPA, 
Office  of  Wastewater  Management 
(4203),  1200  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20460,  (202)  401- 
4078,  for  information  regarding  Parts 
122,  123, and  124. 

SUPPLEMENTARY  INFORMATION: 

A.  Authority 

Clean  Water  Act  sections  106,  205(g), 
205(j),  208,  301,  302,  303,  305,  308,  319,  402, 
501.  502,  and  603;  33  U.S.C.  1256,  1285(g), 
1285(1).  1288,  1311,  1312,  1313,  1315,  1318. 
1329,  1342,  1361,  1362,  and  1373. 

B.  Table  of  Contents  of  This  Preamble 

I.  Introduction 

A.  Background 

1.  What  are  the  water  quality  concerns 
addressed  by  this  rule? 

2.  What  are  the  current  statutory 
authorities  to  support  this  final  rule? 

3.  What  is  the  regulatory  background  of 
today's  action? 

a.  What  are  the  current  requirements? 

b.  What  changes  did  EPA  propose  in 
August  1999? 

c.  What  has  EPA  done  to  gather 
information  and  input  as  it  developed 
this  final  rule? 

B.  What  are  the  significant  issues  in  today's 
rule? 

1.  What  are  EPA's  objectives  for  today's 
rule? 

2.  What  are  the  key  differences  between  the 
proposal  and  today's  final  rule? 

II.  Changes  to  Part  130 

A.  What  definitions  are  included  in  this 
final  rule?  (§130.2) 

1.  What  definitions  are  added  or  revised? 

2.  Response  to  requests  for  new  definitions. 

B.  Who  must  comply  with  the 
requirements  of  subpart  C?  (§  130.20) 

C.  What  is  the  purpose  of  subpart  C  ? 
(§130.21) 

D.  What  water-quality  related  data  and 
information  must  be  assembled  to 
develop  the  list  of  impaired  waterbodies 
?(§  130.22) 

E.  How  must  the  methodology  for 
considering  and  evaluating  existing  and 
available  water-quality  related  data  and 
information  to  develop  the  list  be 
documented  ?  (§130.23) 

F.  When  must  the  methodology  be 
provided  to  EPA  ?  (§  130.24)' 

G.  What  is  the  scope  of  the  list  of  impaired 
waterbodies?  (§130.25) 

H.  How  do  you  apply  your  water  quality 
standards  antidegradation  policy  to  the 
listing  of  impaired  waterbodies? 
(§130.26) 

I.  What  is  the  format  and  content  of  the 
list?  (§130.27) 

J.  What  must  the  prioritized  schedule  for 
submitting  TMDLs  to  EPA  contain? 
(§130.28) 

K.  Can  the  list  be  modified?  (§  130.29) 
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L.  When  must  the  list  of  impaired 

waterbodies  be  submitted  to  EPA  and 

what  will  EPA  do  with  it?  (§  130.30) 
M.  Must  TMDLs  be  established?  (§  130.31) 
N.  What  is  a  TMDL?  (§  130.32(a)) 
O.  What  are  the  minimum  elements  of  a 

TMDL?  (§  130.32(b)) 
P.  What  are  the  requirements  of  the 

implementation  plan?  (§  130.32(c)) 
Q.  What  are  the  special  requirements  for 

Total  Maximum  Daily  Thermal  Loads? 

(§  130.32(d)) 
R.  How  must  TMDLs  take  into  account 

endangered  and  threatened  species? 

(§  130.32(e)) 
S.  How  are  TMDLs  expressed?  (§  130.33) 
T.  What  actions  must  EPA  take  on  TMDLs 

that  are  submitted  for  review?  (§  130.34) 
U.  How  will  EPA  assure  that  TMDLs  are 

established?  (§130.35) 
V.  What  public  participation  requirements 

apply  to  the  lists  and  TMDLs?  (§  130.36) 
W.  What  is  the  effect  of  this  rule  on  TMDLs 

established  when  the  rule  is  first 

implemented?  (§  130.37) 
X.  Continuing  planning  process  (§  130.50) 
Y.  Water  quality  management  plans 

(§130.51) 
Z.  Petitions  to  EPA  to  establish  TMDLs 

(§130.65) 

AA.  Water  quality  monitoring  and  report 
(§§130.10  and  130.11) 

AB.  Other  sections  (§§  130.0,  130.1, 130.3, 
130.7,  130.61,  130.62,  130.63.  and 
130.64) 

III.  Changes  to  Parts  122,123,  and  124 

A.  Reasonable  further  progress  toward 
attaining  water  quality  standards  in 
impaired  waterbodies  in  the  absence  of 
a  TMDL 

1.  Background 

2.  Requirements  for  new  and  significantly 
expanding  dischargers 

3.  EPA  authority  to  reissue  state-issued 
expired  and  administratively-continued 
NPDES  Permits 

B.  New  tools  to  ensure  implementation  of 
established  TMDLs 

1.  Background 

2.  Designation  of  concentrated  animal 
feeding  operations 

3.  Designation  of  concentrated  aquatic 
animal  production  facilities 

4.  Designation  of  point  source  storm  water 
discharges  associated  with  silvicultural 
operations 

5  EPA  authority  to  reissue  state-issued 
expired  and  administratively-continued 
NPDES  Permits 

IV  Costs  and  benefits  of  the  rule 

V  Regulator)'  requirements 

A.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  ISBREFA).  5  U.S.C.  601  et  seq. 

B.  Regulatory  Planning  and  Review, 
Executive  Order  12866 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Federalism,  Executive  Order  13132 

F.  Consultation  and  Coordination  with 
Indian  Tribal  Governments,  Executive 
Order  13084 

G.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  Executive  Order  13045 


H.  National  Technology  Transfer  and 
Advancement  Act 

I.  Congressional  Review  Act 

Entities  Potentially  Regulated  by  the 
Final  Rule 

State.  Territorial  or  authorized  Tribal 
Governments. 

States,  Territories  and  authorized 
Tribes. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you 
are  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  §  130,20.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
one  of  the  persons  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Response  to  Comments 

This  preamble  explains  in  detail  the 
elements  of  the  final  TMDL  regulations 
and  the  amendments  which  EPA  is 
making  to  the  NPDES  program  in  order 
to  support  implementation  of  the  TMDL 
program.  EPA  has  made  changes  to  its 
proposal  in  response  to  comments 
received  on  the  proposed  rules.  EPA  has 
evaluated  all  the  significant  comments  it 
received  including  comments  submitted 
after  the  close  of  the  comment  period 
and  prepared  a  Response  to  Comment 
Document  containing  EPA's  response  to 
those  comments.  This  document 
complements  discussions  in  this 
preamble  and  is  available  for  review  in 
the  Water  Docket 

Before  Reading  This  Preamble,  You 
Should  Read  the  Final  Rule 

I.  Introduction 

A.  Background 

1 .  What  are  the  Water  Quality  Concerns 
Addressed  by  this  Rule? 

TTie  CWA  includes  a  nimiber  of 
programs  aimed  at  restoring  and 
maintaining  water  quality.  These 
include  national  technology-based 
effluent  limitation  guidelines;  national 
water  quality  criteria  guidance;  State, 
Territorial  and  authorized  Tribal  water 
quality  standards;  State,  Territorial  and 
authorized  Tribal  nonpoint  source 
(NPS)  management  programs;  funding 
provisions  for  municipal  wastewater 
treatment  facilities;  State,  Territorial 
and  authorized  Tribal  water  quality 
monitoring  programs;  and  the  NPDES 
permit  program  for  point  sources.  These 
programs  have  produced  significant  and 


widespread  improvements  in  water 
quality  over  the  last  quarter-century,  but 
many  waterbodies  still  fail  to  attain  or 
maintain  water  quality  standards  due  to 
one  or  more  pollutants. 

The  National  Water  Quality  Inventory 
Report  to  Congress  for  1998  indicates 
that  of  the  23  percent  of  the  Nation's 
rivers  and  streams  that  have  been 
assessed,  35  percent  do  not  fully 
support  water  quality  standards  or  uses 
and  an  additional  10  percent  are 
threatened.  Of  the  32  percent  of  estuary 
waterbodies  assessed,  44  percent  are  not 
fully  supporting  water  quality  standards 
or  uses  and  an  additional  9  percent  are 
threatened.  Of  the  42  percent  of  lakes, 
ponds,  and  reservoirs  assessed  (not 
including  the  Great  Lakes),  45  percent 
are  not  fully  supporting  water  quality 
standards  or  uses  and  an  additional  9 
percent  are  threatened.  The  report  also 
indicates  that  90  percent  of  the  Great 
Lakes  shoreline  miles  have  been 
assessed,  and  that  96  percent  of  these 
are  not  fully  supporting  water  quality 
standards  and  an  additional  2  percent 
are  threatened.  The  report  indicates  that 
pollutants  in  rainwater  runoff  from 
urban  and  agricultural  land  are  a 
leading  source  of  impairment. 
Agriculture  is  the  leading  source  of 
pollutants  in  assessed  rivers  and 
streams,  contributing  to  59  percent  of 
the  reported  water  quality  problems  and 
affecting  about  170,000  river  miles. 
Hydromodification  is  the  second 
leading  source  of  impairment,  and 
urban  runoff/storm  sewers  is  the  third 
major  source,  contributing  respectively 
20  percent  and  12  percent  of  reported 
water  quality  problems.  EPA  recognizes 
that  a  large  percentage  of  streams  has 
not  been  assessed  but  believes  that  there 
is  sufficient  information  in  hand  to 
warrant  concern  over  those  unassessed 
waters  and  the  slow  pace  at  which  many 
waters  are  attaining  water  quality 
standards. 

The  1998  section  303(d)  fists  of 
impaired  waterbodies  submitted  by 
States  and  Territories  provided 
additional  information.  The  section 
303(d)  lists  relied,  in  part,  on 
information  in  the  section  305(b) 
reports.  The  States  and  Territories 
identified  over  20,000  individual 
waterbodies  including  river  and  stream 
segments,  lakes,  and  estuaries  that  do 
not  attain  State  water  quality  standards 
despite  28  years  of  pollution  control 
efforts.  These  impaired  waterbodies 
include  approximately  300,000  miles  of 
river  and  shoreline  and  approximately  5 
million  acres  of  lakes.  Approximately 
210  million  people  live  within  10  miles 
of  these  waterbodies.  State  and  local 
governments  also  reported  that  they 
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issued  2,506  fish  advisories  and  closed 
353  beaches  in  1998. 

EPA  believes  that  a  significant  part  of 
the  response  to  these  problems  must  be 
a  more  rigorous  implementation  of  the 
TMDL  program.  EPA  believes  that 
today's  rule  will  provide  the  tools  for 
States,  Territories  and  authorized  Tribes 
to  bring  the  assessment  and  restoration 
authorities  provided  by  section  303(d) 
into  greater  use  and  residt  in  sigruficant 
improvements  in  the  quality  of  the 
Nation's  waterbodies. 

2.  What  are  the  Current  Statutory 
Authorities  That  Support  This  Final 
Rule? 

The  goal  of  establishing  TMDLs  is  to 
assure  that  water  quality  standards  are 
attained  and  maintained.  Section  303(d) 
of  the  CW  A  which  Congress  enacted  in 
1972  requires  States,  Territories  and 
authorized  Tribes  to  identify  and 
establish  a  priority  ranking  for 
waterbodies  for  which  technology-based 
effluent  limitations  required  by  section 
301  are  not  stringent  enough  to  attain 
and  maintain  applicable  water  quality 
standards,  establish  TMDLs  for  the 
pollutants  causing  impairment  in  those 
waterbodies.  and  submit,  from  time  to 
time,  the  list  of  impaired  waterbodies 
and  TMDLs  to  EPA.  EPA  must  review 
and  approve  or  disapprove  lists  and 
TMDLs  within  30  days  of  the  time  they 
axe  submitted.  If  EPA  disapproves  a  list 
or  a  TMDL.  EPA  must  establish  the  list 
or  TMDL.  In  addition,  EPA  and  the 
courts  have  interpreted  the  statute  as 
requiring  EPA  to  establish  lists  and 
TMDLs  when  a  State  fails  to  do  so. 
Furthermore,  the  requirement  to 
identify'  and  establish  TMDLs  for 
waterbodies  exists  regardless  of  whether 
the  waterbody  is  impaired  by  point 
sources,  nonpoint  sources  or  a 
combindtion  of  both.  Pronsolinov. 
Marcus.  2000  VVL  356305  (N.D.  Cal. 
March  30,  2000.) 

Listing  impaired  waterbodies  and 
establishing  TMDLs  for  waterbodies 
impaired  by  pollutants  from  nonpoint 
sources  does  not  mean  any  new  or 
additional  implementation  authorities 
are  created.  Once  a  TMDL  is 
established,  existing  State,  Territorial 
and  authorized  Tribal  programs,  other 
Federal  agencies'  policies  and 
procedures,  as  well  as  voluntary  and 
incentive-based  programs,  are  the  basis 
for  implementing  the  controls  and 
reductions  identified  in  TMDLs. 

CWA  Section  402  establishes  a 
program,  the  NPDES  Program,  to 
regulate  the    discharge  of  a  pollutant," 
other  than  dredged  or  fill  materials, 
from  a  "point  source"  into  "waters  of 
the  United  States."  The  CWA  and 
NfPDES  regulations  define  a  "discharge 


of  a  pollutant,"  "point  source,"  and 
"waters  of  the  United  States."  The 
NPDES  Program  is  administered  at  the 
federal  level  by  EPA  unless  a  State, 
Tribe  or  U.S.  Territory  assiunes  the 
program  after  receiving  approval  by  the 
federal  government.  Under  section  402, 
discharges  of  pollutants  to  waters  of  the 
United  States  are  authorized  by 
obtaining  and  complying  with  the  terms 
of  an  NPDES  permit.  NPDES  permits 
commonly  contain  numerical  limits  on 
the  amounts  of  specified  pollutants  that 
may  be  discharged  and  specified  best 
management  practices  (BMPs)  designed 
to  minimize  water  quality  impacts. 
These  numerical  effluent  limitations 
and  BMPs  or  other  non-numerical 
effluent  limitations  implement  both 
technology-based  and  water  quality- 
based  requirements  of  the  Act. 
Technology-based  limitations  represent 
the  degree  of  control  that  can  be 
achieved  by  point  sources  using  various 
levels  of  pollution  control  technology.  If 
necessary  to  achieve  compliance  with 
applicable  water  quality  standards, 
NPDES  permits  must  contain  water 
quahty-based  limitations  more  stringent 
than  the  applicable  technology-based 
standards. 

3.  What  is  the  Regulatory  Background  of 
Today's  Action? 

a.  What  are  the  Current  Requirements? 

EPA  issued  regulations  governing 
identification  of  impaired  waterbodies 
and  estabUshment  of  TMDLs,  at  §  130.7, 
in  1985  and  revised  them  in  1992.  These 
regulations  provide  that: 

•  State,  Territorial  and  authorized  Tribal 
lists  must  include  those  waters  still  requiring 
TMDLs  because  technology  based  effluent 
limitations  required  by  the  CWA  or  more 
stringent  effluent  limitations  and  other 
pollution  controls  [e.g.,  management 
measures)  required  by  local,  State,  or  Federal 
authority  are  not  stringent  enough  to  attain 
and  maintain  applicable  water  quality 
standards; 

•  State,  Territorial  and  authorized  Tribal 
lists  must  be  submitted  to  EPA  every  two 
years,  beginning  in  1992,  on  April  1  of  every 
even-numtiered  year; 

•  The  priority  ranking  for  listed  waters 
must  include  an  identification  of  the 
pollutant  or  pollutants  causing  or  expected  to 
cause  the  impairment  and  an  identihcation  of 
the  waterbodies  targeted  for  TMDL 
development  in  the  next  two  years; 

•  States,  Territories  and  authorized  Tribes, 
in  developing  lists,  must  assemble  and 
evaluate  all  existing  and  readily  available 
water  quality-related  data  and  information; 

•  States.  Territories  and  authorized  Tribes 
must  submit,  with  each  list,  the  methodology 
used  to  develop  the  list  and  provide  EPA 
with  a  rationale  for  any  decision  not  to  use 
any  existing  and  readily  available  water 
quality-related  data  and  information;  and 


•  TMDLs  must  be  established  at  levels 
necessary  to  implement  applicable  water 
quality  standards  with  seasonal  variations 
and  a  margin  of  safety  that  takes  into  account 
any  lack  of  knowledge  concerning  the 
relationship  between  effluent  limitations  and 
water  quality. 

The  regulations  define  a  TMDL  as  a 
quantitative  assessment  of  pollutants 
that  cause  water  quality  impairments.  A 
TMDL  specifies  the  amount  of  a 
particular  pollutant  that  may  be  present 
in  a  waterbody,  allocates  allowable 
pollutant  loads  among  sources,  and 
provides  the  basis  for  attaining  or 
maintaining  water  quality  standards. 
TMDLs  are  established  for  waterbody 
and  pollutant  combinations  for 
waterbodies  impaired  by  point  sources, 
nonpoint  sources,  or  a  combination  of 
both  point  and  nonpoint  sources.  Indian 
Tribes  may  be  authorized  to  establish 
TMDLs  for  waterbodies  within  their 
jurisdiction.  To  date,  however,  no  Tribe 
has  sought  or  received  CWA  authority  to 
estabhsh  TMDLs. 

The  NPDES  regulations,  in  several 
provisions  and  under  certain 
circumstances,  allow  the  permitting 
authority  and/or  EPA  to  subject  certain 
previously  non-designated  sources  to 
NPDES  program  requirements.  EPA 
established  these  jurisdictional 
regulations  in  1973  when  the  Agency 
and  the  States  focused  permitting 
resources  primarily  on  continuous 
discharges,  for  example,  industrial  and 
municipal  sources.  Also,  in  the  early 
stages  of  CWA  implementation,  the 
Agency  and  the  States  focused  on 
implementation  of  technology -based 
standards.  At  that  time,  EPA  attempted 
to  limit  the  scope  of  the  NPDES 
permitting  program  to  certain  types  of 
point  sources.  The  DC  Circuit  rejected 
that  attempt,  however,  and  explained 
that  EPA  could  not  exempt  point 
sources  fi-om  the  NPDES  program. 
NRDCv.  Costle.  568  F,2d  1369.  1377 
P.C.  Cir.  1977).  Although  the  Court 
rejected  this  attempt,  it  did  recognize 
the  Agency's  discretion  to  define  "point 
source"  and  "nonpoint  source."  The 
existing  NPDES  regulations  identifying 
animal  production  and  silvicultural 
sources  represents  an  early  attempt  to 
do  so. 

Also,  imder  the  NPDES  program 
regulations,  a  Regional  Administrator 
mav  review  and  object  to  State-issued 
NPDES  permits  The  procedures  by 
which  a  Regional  Administrator  may 
review  and  object  to  these  permits  are 
found  in  §  123,44  The  existing 
objection  authority,  under  section 
402(d)  of  the  Act,  grants  EPA  90  days 
within  which  to  object  to  a  proposed 
State  permit  that  fails  to  meet  the 
guidelines  and  requirements  of  the  Act. 
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If  a  State  fails  to  respond  to  an  EPA 
objection  within  90  days  of  objection, 
exclusive  authority  to  issue  the  NPDES 
permit  to  that  discharger  passes  to  EPA. 

b.  What  Changes  Did  EPA  Propose  in 
August  1999? 

In  1996,  the  Office  of  Water 
determined  that  there  was  a  need  for  a 
comprehensive  evaluation  of  EPA's  and 
State,  Territorial  and  authorized  Tribal 
implementation  of  section  303(d) 
requirements.  EPA  convened  a 
committee  under  the  Federal  Advisory 
Committee  Act  (TMDL  FACA 
committee)  to  undertake  such  an 
evaluation  and  make  recommendations 
for  improving  implementation  of  the 
TMDL  program,  mcludmg 
recommendation  for  revised  regulations 
and  guidance.  The  TMDL  FACA 
committee  included  20  individuals  with 
diverse  backgrounds,  including 
agriculture,  forestry',  enviromnental 
advocacy,  industry-,  and  State,  local,  and 
Tribal  governments.  On  )uly  28,  1998, 
the  committee  submitted  its  final  report 
to  EPA  which  contained  more  than  100 
consensus  recommendations,  a  subset  of 
which  recommended  regulatory 
changes.  The  TMDL  FACA  committee 
recommendations  helped  guide  the 
development  of  the  revisions  which 
EPA  proposed  in  August  1999. 

In  proposing  revisions  to  the 
regulations  governing  TMDLs,  EPA  also 
relied  upon  the  past  experience  of  States 
and  Territories.  EPA's  proposal 
recognized  and  responded  to  some  of 
the  issues  raised  bv  stakeholders 
regarding  the  effectiveness  and 
consistency  of  the  TMDL  program.  EPA 
also  proposed  changes  intended  to 
resolve  some  of  the  issues  and  concerns 
raised  by  litigation  concerning  the 
identification  of  impaired  waterbodies 
and  the  establishment  of  TMDLs. 
Finally.  EPA  proposed  changes  to  the 
iVPDES  permitting  regulations  to  assist 
in  the  establishment  and 
implementation  of  TMDLs  and  to  better 
address  point  source  discharges  to 
waters  not  meeting  water  quality 
standards  prior  to  establishment  of  a 
TMDL. 

Key  elements  of  the  changes  proposed 
in  August.  1999  include: 

•  State,  Territorial,  and  authorized 
Tribal  section  303(d)  listing 
methodologies  would  become  more 
specific,  subject  to  public  review,  and 
provided  to  EPA  for  review  prior  to 
submission  of  the  list. 

•  States,  Territories  and  authorized 
Tribes  would  develop  a  more 
comprehensive  list  of  waterbodies 
impaired  and  threatened  by  pollution. 


organize  it  into  four  parts,  and  submit 
it  to  EPA. 

•  States,  Tenitories  and  authorized 
Tribes  would  establish  TMDLs  only  for 
waterbodies  on  the  first  part  of  the  list. 

•  States,  Territories  and  authorized 
Tribes  would  keep  waterbodies  on  the 
lists  until  water  quality  standards  were 
achieved. 

•  States,  Territories  and  authorized 
Tribes  would  establish  and  submit  to 
EPA  schedules  to  establish  all  TMDLS 
within  15  years  of  listing. 

•  States,  Territories,  and  authorized 
Tribes  would  rank  TMDLs  into  high, 
mediiun  or  low  priority. 

•  TMDLs  would  include  10  specific 
elements,  one  of  which  is  an 
implementation  plan. 

•  States,  Territories,  and  authorized 
Tribes  would  notify  the  public  and  give 
them  the  opportunity  to  conunent  on 
the  methodology,  lists,  priority  ' 
rankings,  schedules,  and  TMDLs  prior 
to  submission  to  EPA. 

•  New  and  significantly  expanded 
discharges  subject  to  NPDES  permits 
would  need  to  obtain  an  offset  for  the 
increased  discharge  before  being 
allowed  to  discharge  the  increase. 

•  Certain  point  source  storm  water 
discharges  from  silviculture  would  be 
required  to  seek  a  permit  if  necessary  to 
implement  a  TMDL. 

•  EPA  could  designate  certain  animal 
feeding  operations  and  aquatic  animal 
production  facilities  as  sources  subject 
to  NPDES  permits  in  authorized  States. 

•  EPA  could  object  to  expired  and 
administratively  continued  State-issued 
NPDES  permits. 

•  Regulatory  language  would  codify 
requirements  pertaining  to  citizens* 
rights  to  petition  EPA. 

c.  What  has  EPA  Done  to  Gather 
Information  and  Input  as  it  Developed 
This  Final  Rule? 

EPA  published  the  proposed  rule  on 
August  23.  1999.  and  provided  for  an 
initial  60  day  comment  period,  which 
was  later  extended  to  a  total  of  150  days. 
EPA  received  about  34,000  conunents 
on  the  proposal  comprised  of  about 
30,500  postcards,  2,700  letters  making 
one  or  two  points,  and  780  detailed 
comments  addressing  many  issues.  EPA 
has  reviewed  all  these  comments  as  part 
of  the  development  of  today's  final  rule. 

EPA  also  engaged  in  an  extensive 
outreach  and  information-sharing  effort 
following  the  publication  of  the 
proposed  rule.  The  Agency  sponsored 
and  participated  in  six  public  meetings 
nationwide,  to  better  inform  the  public 
on  the  contents  of  the  proposed  rules, 
and  to  get  informal  feedback  from  the 


public.  These  meetings  took  place  in 
Denver,  Los  Angeles,  Atlanta.  Kansas 
City,  Seattle,  and  Manchester,  New 
Hampshire.  In  addition,  EPA 
participated  in  numerous  other 
meetings,  conferences  and  information- 
sharing  sessions  to  discuss  the  proposed 
rule  and  listen  to  alternative  approaches 
to  achieving  the  nation's  clean  water 
goals. 

The  Agency  has  had  an  ongoing 
dialogue  with  State  and  local  officials 
and  their  national/regional 
organizations  throughout  the 
development  of  this  rule.  EPA  has  met 
with  organizations  representing  State 
and  local-elected  officials  including:  the 
National  Governors'  Association,  the 
Western  Governors'  Association,  the 
National  Conference  of  State 
Legislatiu^s,  the  National  Association  of 
Counties,  the  National  League  of  Cities 
and  EPA's  State  and  Local  Advisory 
Group.  Many  discussion  sessions  were 
held  with  officials  who  administer  State 
and  local  programs  related  to  water 
quality,  agriculture,  forestry,  and 
harbors.  Discussions  were  held  with 
such  organizations  as  the  Environmental 
Council  of  the  States,  the  Association  of 
State  and  Interstate  Water  Pollution 
Control  Administrators,  the  Association 
of  Mimicipal  Sewerage  Agencies,  the 
Association  of  Municipal  Water 
Agencies,  the  National  Association  of 
State  Agricultural  Departments,  the 
National  Association  of  State  Foresters, 
the  Western  States  Water  Council,  the 
Association  of  State  Drinking  Water 
Administrators,  the  National 
Association  of  Flood  and  Storm  Water 
Management  Agencies,  the  Interstate 
Conference  on  Water  Policy,  and  the 
Western  States  Land  Commissioners 

EPA  met  with  groups  representing 
business,  industry,  agriculture,  and 
forestry  interests,  including  the  Electric 
Power  Research  Institute,  the  Utility 
Water  Action  Group,  American  Water 
Works  Association,  the  American  Forest 
and  Paper  Association,  the  Family  Farm 
Alliance,  the  National  Association  of 
Conservation  Districts,  a  number  of 
State  Farm  Bureaus,  com  and  soybean 
grower  organizations  and  forestry 
associations.  EPA  also  met  with 
enviroimiental  and  citizen  groups 
including  the  Natural  Resoiux:es  Defense 
Council,  Sierra  Club,  Friends  of  the 
Earth  and  Earth  Justice.  EPA 
participated  in  numerous  Congressional 
briefings  and  hearings  held  in 
Washington  and  in  several  field 
locations.  The  results  of  these  meetings 
and  discussions  are  reflected  in  today's 
rule. 
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B.  What  are  the  Significant  Issues  in 
Today's  Rule? 

1.  What  are  EPA's  Objectives  for 
Today's  Rule? 

States,  Territories,  and  authorized 
Tribes  are  essential  in  carrying  out  a 
successful  program  and  EPA  looks 
forward  to  working  with  them  in 
developing  this  program.  Further,  we 
believe  that,  ultimately,  any  successful 
effort  depends  on  a  cooperative 
approach  that  pulls  together  the  variety 
of  entities  and  stakeholders  involved  in 
the  watershed.  EPA  through  this 
rulemaking  seeks  to  provide  a 
framework  that  facilitates  this  approach. 

EPA  received  many  comments 
regarding  the  overall  purpose  of  the 
proposed  rule.  Many  commenters 
expressed  concerns  that  EPA  was 
putting  too  much  emphasis  on  TMDLs 
and  ignoring  other  programs  and 
initiatives  under  the  CWA  which  are 
also  aimed  at  restoring  or  maintaining 
water  quality.  A  common  theme  through 
many  comments  was  that  the  Agency 
should  not  attempt  to  force-fit  clean  up 
of  every  impairment  through  the  TMDL 
process.  EPA  agrees  with  the 
commenters  that  for  some  waterbodies 
and  watersheds,  existing  plans  and 
agreements  may  accomplish  much  of 
what  this  rule  intends.  However,  EPA 
believes  that  identifying  waterbodies 
that  are  impaired  and  establishing 
TMDLs  is  both  statutorily  required  and 
will  help  focus  ongoing  activities  for 
more  efficient  attainment  of  water 
quality  standards. 

The  CWA  requires  TMDLs  for 
pollutants  in  impaired  waterbodies  if 
implementation  of  technology-based 
effluent  limitations  is  not  sufficient  to 
attain  water  quality  standards.  Today's 
rule  clarifies  this  concept  to  require  that 
TMDLs  be  established  for  all  pollutants 
in  impaired  waterbodies  unless 
enforceable  Federal,  State,  Territorial  or 
authorized  Tribal  controls  will  result  in 
attainment  of  water  quality  standards  by 
the  time  the  next  list  in  the  listing  cycle 
is  required. 

EPA  recognizes  that  watershed  or 
other  plans  developed  under  other 
State,  Territorial  or  authorized  Tribal 
programs  or  by  other  Federal  agencies, 
such  as  wet  weather  flow  plans.  Coastal 
Zone  Management  plans,  or 
conservation  plans  administered  by  the 
Natural  Resources  Conservation  Service, 
have  the  same  goal  as  a  TMDL.  EPA 
believes  that  these  other  activities  are 
crucial  to  the  attainment  of  water 
quality  standards  either  because  they 
will  result  in  attainment  of  water  quality 
standards  before  a  TMDL  is  established 
or  because  they  are  the  basis  for 
implementation  of  the  controls  required 


by  TMDLs.  Thus,  today's  rule  provides 
a  role  for  the  various  programs  aimed  at 
improving  water  quality — both  as  an 
alternative  to  developing  a  TMDL  in 
certain  circumstances,  and  a  means  for 
implementing  TMDLs. 

Many  commenters  also  perceived 
EPA's  proposal  as  an  attempt  to 
supplant  State,  Territorial  or  authorized 
Tribal  primacy.  Today's  rule  preserves 
the  primary  responsibilities  of  States, 
Territories  and  authorized  Tribes  and 
clarifies  EPA's  responsibilities  under 
the  CWA.  EPA  believes  that  today's  rule 
provides  greater  clarity  regarding  the 
requirements  for  States,  Territories  and 
authorized  Tribes  and  EPA's  own 
responsibilities  for  the  TMDL  program. 
EPA  believes  that  today's  rule 
establishes  a  fi-amework  for  effective, 
cooperative  efforts  between  State, 
Territorial,  authorized  Tribal 
governments,  individuals,  local 
governments  and  other  Federal 
agencies. 

EPA  is  also  conscious  of  the  need  for 
adequate  resources.  EPA  has  sought  to 
increase  funding  for  development  and 
implementation  of  TMDLs  in  both  the 
FY  2001  Federal  budget  and  prior 
budgets.  In  the  FY  2001  Federal  budget 
the  Agency  has  requested  an  additional 
$45  million  in  CWA  Section  106  grants 
specifically  for  the  TMDL  program.  In 
FY  2001,  EPA  requested  $250  million 
for  section  319  nonpoint  source  grants, 
an  increase  of  $50  million  (25%)  over 
FY  2000.  hi  addition,  the  FY  1999  and 
FY  2000  budgets  of  $200  million  per 
year  for  section  319  grants  represented 
a  doubling  (100%  increase)  of  the  prior 
section  319  funding.  To  further  support 
State  nonpoint  source  implementation, 
EPA  has  proposed  an  FY2002  budget 
that  gives  States  and  Territories  the 
option  to  reserve  up  to  19%  of  their 
Clean  Water  State  Revolving  Fund 
capitalization  grants  to  provide  grants 
for  implementing  nonpoint  soiu-ce  and 
estuary  management  projects. 

2.  What  Are  the  Key  Differences 
Between  the  Proposal  and  Today's  Final 
Rule? 

This  section  summarizes  the 
significant  changes  EPA  has  made  in  the 
rule  adopted  today  compared  to  the 
proposed  rule.  A  more  detailed 
discussion  of  all  the  changes  is  included 
in  the  specific  sections  for  these  changes 
in  this  preamble. 

a.  Threatened  waterbodies.  EPA 
proposed  that  threatened  waterbodies  be 
listed  on  Part  1  of  the  list,  meaning  that 
TMDLs  would  have  to  be  established  for 
them  as  for  impaired  waters.  After 
carefully  considering  comments, 
particularly  the  concerns  raised  by 
commenters  regarding  the  technical 


difficulties  inherent  in  determining 
when  water  quality  trends  are  declining 
and  the  difficulty  in  making  listing 
decisions,  EPA  is  not  requiring  that 
States,  Territories  or  authorized  Tribes 
list  threatened  waterbodies  on  the 
section  303(d)  list  or  that  TMDLs  be 
prepared  for  these  waterbodies.  States, 
Territories  and  authorized  Tribes  retain, 
at  their  discretion,  the  option  to  list 
threatened  waterbodies  on  their  section 
303(d)  list  and  establish  TMDLs  for 
these  waterbodies. 

b.  The  four-part  303(d)  list.  EPA 
proposed  that  the  section  303(d)  list 
include  all  impaired  waterbodies,  sorted 
into  four  parts,  and  a  priority  ranking 
for  those  waterbodies  with  respect  to 
establishing  TMDLs.  Part  1  of  the  fist 
would  include  impaired  waterbodies  for 
which  TMDLs  would  be  required  to  be 
established  within  15  years.  Part  2  of  the 
list  would  include  waterbodies 
impaired  by  pollution  that  is  not  caused 
by  a  pollutant.  TMDLs  would  not  be 
required  for  these  waterbodies.  Part  3  of 
the  list  would  include  waterbodies  for 
which  TMDLs  had  been  established  but 
water  quality  standaids  not  yet  attained. 
Part  4  would  include  waterbodies  for 
which  technology-based  controls  or 
other  enforceable  controls  would  attain 
water  quality  standards  by  the  next 
listing  cycle.  Today's  final  rule  adds  a 
clarification  that  if  during  the 
development  of  each  list,  a  waterbody 
previously  listed  on  Part  3  of  the  list  has 
not  made  substantial  progress  towards 
attainment  of  water  quality  standards,  it 
must  be  moved  to  Part  1  and  a  new 
TMDL  must  be  established.  Today's  rule 
also  allows  States,  Territories  and 
authorized  Tribes  to  submit  their  list  in 
different  formats.  EPA  will  still  approve 
all  four  parts  of  the  list,  but  States, 
Territories  and  authorized  Tribes  may 
submit  lists  in  any  of  three  formats. 
Lists  may  be  submitted  to  EPA  as 
described  in  the  proposal — that  is,  as 
one  four-part  list  published  by  itself,  as 
part  of  the  section  305(b)  water  quality 
report,  or  with  Part  1  submitted 
separately  to  EPA  as  a  section  303(d) 
submission  and  Parts  2,  3  and  4 
submitted  to  EPA  as  a  section  303(d) 
component  of  the  section  305(b)  water 
quality  report. 

c.  Inclusion  of  schedules  in  the 
section  303(d)  list.  EPA  proposed  that 
States,  Territories  and  authorized  Tribes 
should  submit  the  list  and  priority 
rankings  to  EPA  for  approval,  and 
should  separately  submit  a  schedule  for 
establishing  TMDLs  which  would  not  be 
subject  to  EPA  approval.  Today's  rule 
requires  States,  "Territories,  and 
authorized  Tribes  to  submit  a  prioritized 
schedule  for  establishing  TMDLs  for 
waterbodies  listed  on  Part  1.  Further,  as 


Federal  Register /Vol.  65.  No.  135 /Thursday,  July  13,  2000 /Rules  and  Regulations 


43591 


suggested  by  some  commenlers,  the 
final  regulations  require  that  TMDL 
establishment  be  scheduled  as 
expeditiously  as  practicable  and  within 
10  years  of  July  10,  2000,  or  10  years 
from  the  due  date  for  the  first  list  on 
which  the  waterbody  appeared, 
whichever  is  later,  rather  than  the  15 
year  period  EPA  proposed.  However, 
the  schedule  can  be  extended  for  up  to 
5  years  when  a  State,  Territory,  or 
authorized  Tribe  explains  that  despite 
expeditious  action  establishment  of 
TMDLs  within  10  years  is  not 
practicable. 

d.  Implementation  plan.  EPA 
proposed  that  TMDLs  must  contain  an 
implementation  plan  as  a  required 
element  for  approval.  Today's  rule,  like 
the  proposal,  requires  an 
implementation  plan  as  a  mandatory 
element  of  an  approvable  TMDL,  and 
includes  substantial  changes  to  the 
reasonable  assurance  and 
implementation  plan  requirements  in 
response  to  the  comments  received.  The 
implementation  plan  requirements 
differ  depending  on  whether 
waterbodies  are  impaired  only  by  point 
sources  subject  to  an  NPDES  permit, 
only  by  other  sources  (including 
nonpoint  soiuces),  or  by  both.  EPA  is 

I     also  adding  specificity  regarding  when 
the  NPDES  permits  implementing 
wasteload  allocations  must  be  issued. 
Finally  EPA  is  establishing  a  goal  of  5 
years  for  implementing  meinagement 
measures  or  control  actions  to  achieve 
load  allocations,  and  a  goal  of  10  years 
for  attaining  water  quality  standards. 

I         e.  Reasonable  assurance.  EPA 

'     proposed  that  States,  Territories  and 
authorized  Tribes  provide  reasonable 
assurance  that  the  wasteload  and  load 
allocations  reflected  in  TMDLs  would 
be  implemented.  Today's  final  rule 
clarifies  how  reasonable  assurance  can 
be  demonstrated  for  waterbodies 

j     impaired  by  all  pollutant  sources,  and 
provides  additional  detail  on  how 
reasonable  assurance  can  be 
demonstrated  for  nonpoint  sources. 
These  changes  reflect  and  seek  to 
address  the  uncertainties  inherent  in 
dealing  with  nonpoint  pollutant  sources 
and  recognize  the  importance  of 
volimtary  and  incentive-based 
programs.  Finally,  today's  rule  specifies 
how  EPA  will  provide  reasonable 
assurance  when  it  establishes  TMDLs. 

/.  The  petition  process.  EPA  proposed 
to  codify  requirements  applicable  to 
petitions  which  can  be  filed  with  the 
Administrator  by  citizens  who  believe 
that  EPA  has  failed  to  comply  with  its 

,     TMDL  responsibilities  under  the  CWA. 
Today's  rule  does  not  include 
requirements  codifying  the  petition 
process.  EPA  notes,  however,  that 


eliminating  the  proposed  petition 
process  from  the  rule  does  not  change 
the  fact  that  any  person  is  entitled, 
under  the  Administrative  Procedure  Act 
(APA),  to  petition  EPA  to  take  specific 
'actions  regarding  identification  of 
impaired  waterbodies  and  establishment 
of  TMDLs. 

g.  Offsets.  EPA  proposed  to  require 
new  and  significantly  expanded 
discharges  subject  to  the  NPDES  permit 
program  to  obtain  an  offset  for  their 
increased  load  before  being  allowed  to 
discharge  the  increase.  Today's  rule 
does  not  include  any  requirement  for  an 
offset. 

h.  Silviculture,  Animal  Feeding 
Operations,  and  Aquatic  Animal 
Production  Facilities.  EPA  proposed  to 
allow  EPA  and  States  to  designate 
certain  point  source  storm  water 
discharges  from  silviculture  as  subject 
to  the  NPDES  permitting  program.  EPA 
also  proposed  to  allow  EPA  to  designate 
certain  animal  feeding  operations  and 
aquatic  animal  production  facilities  as 
point  soiu-ces  in  NPDES  authorized 
states.  EPA  has  decided  to  withdraw 
this  proposal. 

II.  Changes  to  Part  130 

This  section  explains  in  detail  the 
elements  of  the  final  Part  130  TMDL 
regulations  and  how  these  regulations 
differ  from  the  proposal.  EPA  has  made 
several  significant  changes  to  the 
proposal,  clarified  other  requirements, 
and  rewritten  and  reorganized  the 
regulatory  language.  Most  of  these 
changes  have  been  made  in  response  to 
comments  received  on  the  proposed 
rule. 

A.  What  Definitions  are  Included  in  This 
Final  Rule?  (§  130.2) 

Today's  final  action  revises  the 
definitions  of  load  (or  loading),  load 
allocation,  wasteload  allocation,  and 
TMDL,  and  adds  definitions  for  the 
terms  pollutant,  total  maximum  daily 
thermal  load,  impaired  waterbody, 
thermal  discharge,  reasonable 
assurance,  management  measures, 
waterbody,  and  list.  In  addition,  for 
reasons  explained  in  detail  later  in  this 
section  EPA  has  decided  not  to 
promulgate  definitions  which  were  not 
proposed  but  were  suggested  by  the 
commenters. 

1.  What  Definitions  are  Added  or 
Revised? 

a.  New  Definition  of  Pollutant 
(§  130.2(d)) 

What  did  EPA  propose?  On  August 
23,  1999,  EPA  proposed  to  add  a 
definition  for  "pollutant"  that  was  the 
same  as  the  definition  in  the  CWA  at 
section  502(6).  EPA  also  proposed  to 


clarify  that,  in  EPA's  view,  the 
definition  of  pollutant  would 
encompass  drinking  water  contaminants 
that  are  regulated  under  section  1412  of 
the  Safe  Drinking  Water  Act  and  that 
may  be  discharged  to  waters  of  the  U.S. 
that  are  the  source  water  of  one  or  more 
public  water  systems.  EPA  was 
proposing  to  clarify  that  drinking  water 
contaminants  that  meet  these  criteria  are 
pollutants  as  defined  in  the  CWA. 

What  comments  did  EPA  receive? 
EPA  received  many  comments  on  this 
proposed  definition  which  are 
addressed  fully  in  the  Response  to 
Comment  Dociunent  included  in  the 
Docket.  Most  commenters  offered 
suggestions  as  to  which  particiUar 
substances  (particularly  naturally 
occurring  pollutants,  FIFRA  registered 
pesticides,  and  flow)  may  or  may  not  be 
pollutants,  and  requested  specific 
recognition  of  these  substances  in  the 
definition.  Others  objected  to  inclusion 
of  drinking  water  contaminants  in  the 
definition,  believing  that  they  were 
better  addressed  by  the  Safe  Drinking 
Water  Act  requirements.  In  addition, 
EPA  received  several  requests  for  more 
examples  to  help  clarify  the  distinction 
between  pollutants  and  pollution.  Some 
commenters  understood  EPA  to  propose 
that  "pollutant"  includes  non-point 
source  pollution  while  others  did  not. 
Others  gave  examples  of  situations 
where  they  believed  it  would  be 
impossible  to  decide  whether  a 
waterbody  was  impaired  by  pollution  or 
a  pollutant.  Examples  given  included: 
biological  impairment  due  to 
displacement  of  bedload  sediment 
during  high  intermittent  streamflow 
caused  by  increased  impervious  siu^^ace, 
and  impairment  due  to  low  dissolved 
oxygen  levels  in  hydropower  releases. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  a  definition  of 
pollutant  that  is  identical  to  the 
definition  in  EPA's  current  NPDES 
regulations.  That  definition  is  identical 
to  the  CWA  definition  except  that  it 
excludes  certain  radioactive  materials 
from  the  definition.  Train  v.  Colomdo 
Public  Int.  Research  Group.  426  U.S.  1, 
25  (1976)  (Congress  did  not  intend  for 
materials  governed  by  the  Atomic 
Energy-  Act  to  be  included  in  the 
category  of  pollutants  subject  to 
regulation  by  EPA  under  the  CWA).  In 
recognition  that  the  CWA  definition 
does  not  expressly  discuss  drinking 
water  contaminants,  EPA  is  not 
including  a  reference  to  drinking  water 
contaminants  in  the  final  language. 
However,  EPA  interprets  the  CWA 
definition  of  pollutant  to  include,  in 
most  cases,  drinking  water 
contaminants  that  are  regulated  undei 
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section  1412  of  the  Safe  Drinking  Water 
Act  (SDWA).  This  interpretation  is 
consistent  with  both  the  language  and 
the  intent  of  the  CWA.  First,  drinking 
water  contaminants  fall  within  the 
meaning  of  one  or  more  of  the  terms 
used  by  Congress  to  define  pollutant. 
Second,  the  term  "public  water 
supplies"  is  listed  under  CWA  section 
303(c){2){A)  as  a  potential  beneficial  use 
to  be  protected  by  water  quality 
standards.  EPA  expects  that  virtually  all 
drinking  water  contaminants  that  are 
regulated  in  the  future  will  be 
encompassed  by  one  of  or  more  of  the 
terms  used  to  define  pollutants. 

EPA  wishes  to  clarify  the  relationship 
between  pollutants  and  pollution  for 
purposes  of  section  303(d).  Pollution,  as 
defined  by  the  CWA,  and  the  current 
regulations  is  "the  man-made  or  man- 
induced  alteration  of  the  chemical, 
physical,  biological,  and  radiological 
integrity  of  a  waterbody."  This  is  a 
broad  term  that  encompasses  many 
types  of  changes  to  a  waterbody, 
including  alterations  to  the  character  of 
a  waterbody  that  do  not  result  from  the 
introduction  of  a  specific  pollutant  or 
the  presence  of  pollutants  in  a 
waterbody  at  a  level  that  causes  an 
impairment.  In  other  words,  all 
waterbodies  which  are  impaired  by 
human  intervention  suffer  from  some 
form  of  pollution.  In  some  cases,  the 
pollution  is  caused  by  the  presence  of 
a  pollutant,  and  a  TMDL  is  required.  In 
other  cases  it  is  caused  by  activities 
other  than  the  introduction  of  a 
pollutant. 

The  following  are  two  examples  of 
pollution  caused  by  pollutants.  The 
discharge  of  copper  from  an  NPDES 
regulated  facility  is  the  introduction  of 
a  pollutant  into  a  waterbody.  To  the 
extent  that  this  pollutant  alters  the 
chemical  or  biological  integrity  of  the 
waterbody,  it  is  also  an  example  of 
pollution.  (Copper  is  not  likely  to  cause 
an  alteration  to  the  water's  physical 
integrity.)  Similarly,  landscape  actions 
that  result  in  the  introduction  of 
sediment  into  a  waterbody  constitute 
pollution  when  that  sediment  (which  is 
a  pollutant)  results  in  an  alteration  of 
the  chemical,  physical,  or  biological 
integrity  of  the  waterbody.  TMDLs 
would  have  to  be  established  for  each  of 
these  waterbodies. 

Degraded  aquatic  habitat  is  evidence 
of  impairment  which  may  be  caused 
solely  by  channelization  of  a  stream's 
bottom.  In  this  case  the  waterbody 
would  be  considered  impaired  by 
pollution  that  is  not  a  result  of  the 
introduction  or  presence  of  a  pollutemt. 
However,  if  the  channelization  also 
caused  the  bottom  to  become  smothered 
by  excessive  sediment  deposition,  then 


the  waterbody  impairment  is  caused  by 
a  pollutant  (sediment)  and  a  TMDL 
would  be  required. 

Based  on  data  contained  in  the  1998 
section  303(d)  lists,  EPA  believes  that 
many  waterbodies  that  fail  to  attain 
water  quality  standards,  fail  to  do  so 
because  a  specific  substance  or  material, 
a  pollutant,  has  been  or  is  being 
introduced  into  the  waterbody.  EPA 
believes  the  vast  majority  of 
impairments  are  caused  by  the 
introduction  of  pollutants  and  does  not 
anticipate  large  numbers  of  waterbodies 
to  be  identified  as  impaired  only  by 
pollution.  Of  the  top  15  categories  of 
impairment  identified  on  the  1998 
section  303(d)  lists,  11  categories  are 
directly  or  indirectly  associated  with 
pollutants:  sediments,  pathogens, 
nutrients,  metals,  low  dissolved  oxygen, 
temperature,  pH,  pesticides,  mercury, 
organics,  and  ammonia.  Together,  these 
categories  account  for  77%  of  the  total 
impairments  listed.  In  comparison, 
three  of  the  top  15  categories  either  are 
not  associated  with  pollutants  or  the 
link  to  pollutants  is  generally  unknown: 
habitat  alterations,  impaired  biologic 
communities  and  flow  alterations. 
These  categories  accoimt  for  only  12% 
of  the  total  number  of  listed 
impairments. 

While  TMDLs  are  not  required  to  be 
established  for  waterbodies  impaired  by 
pollution  but  not  a  pollutant,  they 
nonetheless  remain  waterbodies  which 
fail  to  attain  or  maintain  water  quality 
standards.  EPA  believes  that  States, 
Territories  and  authorized  Tribes  should 
use  approaches  and  institute  actions 
other  than  TMDLs  to  begin  the  task  of 
returning  these  waterbodies  to  full 
attainment  of  water  quality  standards. 
As  explained  later  in  the  preamble,  one 
of  the  reasons  for  including  these 
waterbodies  on  Part  2  of  the  list  is  to 
ensure  that  they  remain  in  the  public's 
eye  and  are  not  simply  ignored. 

Another  frequently  asked  question 
concerns  pollutants  that  are  "natural." 
Water  quality  standards  often  fail  to 
distinguish  between  pollutants  that  are 
introduced  into  a  waterbody  as  the 
result  of  some  human  activity  and  those 
that  are  present  in  a  waterbody  due  to 
natural  processes  such  as  weathering  of 
metals  from  geologic  strata.  Where  a 
natural  pollutant  occurs  along  with  an 
anthropogenic  pollutant,  they  both  must 
be  accoimted  for  within  the  TMDL  so 
that  the  TMDL  is  established  at  a  level 
that  will  implement  the  water  quality 
standards.  For  example,  cadmiimi 
originating  from  the  natural  weathering 
of  a  geologic  outcrop,  as  well  as 
cadmium  from  a  mme  tailings  pond, 
must  be  accounted  for  in  the  wasteload 
allocation  of  a  TMDL  to  ensure  that  the 


wasteload  allocation  is  properly  set  to 
achieve  water  quality  standards.  EPA 
recognizes  that  there  may  be  instances 
where  the  introduction  of  natvu-al 
substances  alone  may  cause  the 
waterbody  to  exceed  the  water  quality 
standards  unless  the  standard  contains 
an  exception  for  addressing  such 
situations.  In  those  circiunstances,  EPA 
encourages  States,  Territories,  and 
authorized  Tribes  to  revise  their  water 
quality  standards  to  reflect  and 
recognize  the  presence  and  effect  of 
substances  that  occur  naturally. 

EPA  does  not  believe  that  flow,  or 
lack  of  flow,  is  a  pollutant  as  defined  by 
CWA  Section  502(6).  Some  commenters 
have  urged  EPA  to  revise  the  proposed 
regulations  to  require  TMDLs  for  all 
forms  of  pollution,  including 
hydromodification,  which  reduce  the 
amount  of  water  flowing  through  a  river 
or  stream.  They  argue  that  since  low 
flow  can  lead  to  non-attaimnent  of  water 
quality  standards,  e.g.,  use  as  a  fishery, 
waterbodies  impacted  by  low  flow 
should  be  listed  on  Part  1  and  have 
TMDLs  established  for  them.  While  EPA 
believes  that  waterbodies  which  do  not 
attain  and  maintain  water  quality 
standards  solely  because  of  low  flow 
must  be  identified  on  Part  2  of  a  State's 
section  303(d)  list,  it  does  not  believe 
section  303(d)(1)(C)  requires  that  States 
must  establish  TMDLs  for  such  waters. 
This  is  because  EPA  interprets  section 
303(d)(1)(C)  to  require  that  TMDLs  be 
established  for  "pollutants"  and  does 
not  believe  "low  flow"  is  a  pollutant. 
Section  303(d)(1)(C)  provides  that  States 
shall  establish  TMDLs  "for  those 
pollutants"  which  the  Administrator 
identifies  as  suitable  for  such 
calculation.  In  1978,  EPA  said  that  all 
pollutants  under  proper  technical 
permit  conditions  were  suitable  for 
TMDL  calculations.  However,  low  flow 
is  not  a  pollutant.  It  is  not  one  of  the 
items  specifically  mentioned  in  the  list 
of  pollutants  Congress  included  at 
section  502(6)  of  the  CWA.  Nor  does  it 
fit  within  the  meaning  of  any  of  those 
terms. 

Instead,  low  flow  is  a  condition  of  a 
waterbody  (i.e.,  a  reduced  volume  of 
water)  that  when  man-made  or  man- 
induced  would  be  categorized  under  the 
CWA  as  pollution,  provided  it  altered 
the  physical,  biological  and  radiological 
integrity  of  the  water.  Many  forms  of 
hiunan  activity,  including  the 
introduction  of  pollutants,  can  cause 
water  pollution.  Not  all  pollution- 
causing  activities,  however,  must  be 
analyzed  and  allocated  in  a  TMDL. 
Section  303(d)  is  a  mechanism  that 
requires  an  accounting  and  allocation  of 
pollutants  introduced  into  impaired 
waters  (whether  from  point  or  nonpoint 
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sources).  If  low  flow  in  a  river,  even  if 
man-induced,  exacerbates  or  amplifies 
the  impairing  effect  of  a  pollutant  in 
that  river  by  increasing  its 
concentration,  that  factor  is  to  be 
accounted  for  and  dealt  with  in  the 
TMDL  by  calculating  and  allocating  the 
total  pollutant  load  in  light  of.  among 
other  things,  seasonal  variations  in  flow. 
However,  where  no  pollutant  is 
identified  as  causing  an  exceedance  of 
water  quality  standards.  EPA  does  not 
believe  the  CWA  requires  a  TMDL  to  be 
established. 

The  Supreme  Court's  decision  in 
Pi'D  \o  1  of  Jefferson  County  et  al.  v. 
Washington  Dept.  of  Ecology  et  al.,  511 
U.S.  700  (1994).  does  not  compel  a 
different  result  In  that  case  a  city  and 
local  utility  district  wanted  to  build  a 
dam  on  the  Dosewailips  river  in 
Washington  State.  The  project  would 
divert  water  from  the  river  to  run  the 
dam's  turbines  and  then  return  the 
water  tu  the  river  below  the  dam.  To 
protect  salmon  populations  in  the  river, 
the  state  imposed  a  minimum  flow 
requirement  as  part  of  its  CWA  section 
401  certification  of  the  project.  The 
Court  determined  that  compliance  with 
section  303(c)  water  quality  standards  is 
a  proper  function  of  a  section  401 
certificate.  Accordingly,  the  Court 
concluded  that  pursuant  to  section  401, 
the  state  may  require  the  dam  project  to 
maintain  minimum  stream  flow 
necessary-  to  protect  the  river's  designed 
use  as  salmon  habitat. 

The  Supreme  Court  in  Jefferson 
Count},'  did  not  interpret  section  303(d) 
and  did  not  hold  that  TMDLs  had  to  be 
established  for  flow-impacted  waters. 
The  Court  did  reject  petitioner's  claim 
that  the  CWA  is  only  concerned  with 
water  "quality"  and  does  not  allow  the 
regulation  of  water  "quantity."  Like 
EPA.  it  recognized  that  water  quantity 
may  be  closely  related  to  water  quality 
and  that  reduced  stream  flow  mav 
constitute  "pollution"  under  the  Act. 
However,  in  holding  that  section  401 
certification  applied  to  dam  projects  as 
a  whole — including  pollution-causing 
water  withdrawals — and  not  just 
discharges  of  pollutants,  the  Court  did 
not  decide  that  a  section  303(d)  TMDL 
must  be  established  for  low  flow- 
impaired  waterbody.  This  is  because 
Jefferson  County  did  not  decide  that  low 
flow  was  d  pollutant.  Under  section 
303(d)  It  is  pollutants,  not  pollution,  for 
which  TMDLs  must  be  established. 

However.  EPA  recognizes  that  there 
will  be  cases  where  flow  or  lack  thereof 
will  enhance  the  ability  of  a  pollutant  to 
impair  a  waterbody  EPA  has  provided 
for  this  eventuality  by  requiring  that 
States.  Territories  and  authorized  Tribes 
consider  seasonal  variations,  including 


flow,  when  estabUshing  TMDLs.  (See 
discussion  at  §  130.32(b)(9).) 

Also,  EPA  declines  at  this  time  to 
define  "chemical  wastes"  as  that  term 
appears  in  the  definition  of  "pollutant" 
to  exclude  pesticides  designated  for 
aquatic  uses.  EPA  recognizes  that  the 
requirements  of  section  303(d)  and  this 
rule  may  lead  to  waterbodies  being 
listed  due  to  the  presence  of  pesticides 
registered  under  the  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FTFRA) 
because  water  quality  standards  for  that 
chemical  are  exceeded.  EPA  vdll 
continue  to  evaluate  the  interface 
between  its  regulatory  responsibilities 
under  FIFRA  and  the' CWA. 

Note:  EPA  erroneously  listed  "pollution" 
as  a  proposed  new  definiUon  In  the  preamble 
to  the  proposal.  In  fact,  the  definition  of 
pollution  is  included  in  the  current  rules  and 
has  been  revised  by  simply  adding  a  citation 
of  the  CWA  section  defining  that  term. 

b.  Revised  Definition  of  Loading 
(§  130.2(e)) 

What  did  EPA  propose?  EPA 
proposed  to  make  a  grammatical 
revision  to  the  definition  of  "load  or 
loading"  by  using  the  words  "loading  of 
pollutant"  to  clarify  that  loading  is  the 
introduction  of  a  pollutant  whether 
man-made  or  naturally-occurring  rather 
than  as  a  parenthetical  explanation  of 
what  is  man-caused  loading.  EPA  did 
not  consider  this  change  substantive 
and  did  not  discuss  it  in  the  preamble 
to  the  proposed  rule. 

What  comments  did  EPA  receive? 
Some  commenters  expressed  concern 
about  perceived  inconsistencies 
between  (1 )  the  proposed  definition  of 
loading  and  the  expression  of  a  TMDL 
at  proposed  §  130.34  and  (2)  between 
this  definition  and  the  proposed 
definition  of  a  TMDL  at  §  130.2(h)(2). 
Other  commenters  requested  revisions 
to  clarif\-  that  the  load  describes  when 
the  water  quality  standard  is  attained, 
that  the  definition  does  not  apply  to 
nonpoint  sources,  or  that  ambient 
temperature  increases  are  not  a  load. 
Another  commenter  suggested  that  EPA 
include  the  definition  of  load  capacity 
included  in  the  ciurent  requirements 
which  EPA  did  not  include  in  the 
proposal. 

What  is  EPA  promulgating  today? 
EPA  has  carefully  considered  these 
comments  but  is  promulgating  this 
definition  as  proposed.  EPA  does  not 
believe  that  there  are  inconsistencies 
between  the  definition  and  the  manner 
in  which  TTvIDLs  may  be  expressed 
pursuant  to  §  130.33.  EPA  does  not 
interpret  the  final  rule  to  require  that 
TMDLs  be  always  expressed  as  the  load 
or  load  reduction  of  the  pollutant 
causing  the  impairment.  The  final  rule 


at  §  130.33(b)(4)  preserves  the  flexibility 
to  express  the  TMDL  as  a  quantitative 
expression  of  a  modification  to  a 
characteristic  of  the  waterbody  that 
results  in  a  certain  load  or  load 
reduction.  Similarly,  EPA  does  not 
believe  there  are  inconsistencies 
between  the  proposed  definition  of  load 
as  a  substance  or  matter  introduced  in 
a  waterbody  and  the  proposed 
definition  of  a  TMDL  at  §  130.2(h)(2) 
which  would  have  required 
identification  and  quantification  of  the 
load  "that  may  be  present"  in  the 
waterbody.  TMDLs  are  generally 
established  using  the  principle  of  mass 
balance,  which  is  the  core  principle  of 
water  quality  modeling.  The  mass  of  a 
pollutant  in  a  waterbody  is  a  function  of 
the  mass  introduced  into  the  waterbody 
and  the  mass  that  flows  out  of  the 
waterbody.  The  same  principle  applies 
for  thermal  energy. 

EPA  sees  no  inconsistency  between 
describing  loading  as  an  introduction  of 
a  substance  or  matter  into  a  waterbody 
and  requiring  identification  of  the 
pollutant  load  present  within  the 
waterbodv  for  die  piupose  of 
establishing  TMDLs.  The 
characterization  of  a  mass  of  material  as 
a  load  into,  or  a  load  v^thin.  a 
waterbody  will  depend  in  some 
instances  on  how  the  State,  Territory,  or 
authorized  Tribe  decides  to  frame  the 
TMDL. 

EPA  is  not  revising  the  definition  of 
load  to  suggest  that  the  load  describes 
when  the  water  quality  standard  is 
attained.  The  definition  of  "load  or 
loading"  merely  refers  to  the  quantity  of 
matter  or  thermal  energy  introduced 
into  a  waterbody,  it  is  not  intended  to 
include  an  interpretation  of  the 
environmental  consequence  of  that  load. 
It  is  the  calcidation  of  the  TMDL  and  the 
resulting  allocations  which  establish  the 
loading  targets  necessary  to  achieve 
water  quality  standards. 

EPA  is  not  revising  the  definition  of 
load  or  loading  to  exclude  nonpoint 
sources.  As  noted  above,  EPA  believes 
that  section  303(d)  applies  to  all  sources 
including  nonpoint  sources,  and  that  all 
sources  are  considered  when  allocations 
needed  to  attain  or  maintain  water 
quality  standards  are  established.  EPA 
has  consistently  required  the  inclusion 
of  pollutants  from  nonpoint  sources  in 
estimates  of  loading.  By  defining  "load 
allocations"  which  pertain  to  nonpoint 
sources  as  "best  estimate  of  loadings," 
the  language  of  the  current  regtUations 
clearly  demonstrates  that  EPA  intended 
for  pollutants  from  nonpoint  sources  to 
be  included  in  the  definition  of  load  and 
loading.  Therefore,  EPA  believes  it  is 
simply  a  continuation  of  its  policy  to 
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consider  the  definition  of  loads  to  apply 
to  nonpoint  sources. 

Similarly,  EPA  is  not  revising  the 
definition  of  load  or  loading  to  exclude 
increases  in  temperature  due  to  solar 
input.  EPA  does  not  believe  that  the 
source  of  a  load  should  disqualify  it 
from  being  a  load.  What  needs  to  be 
done  to  mitigate  heat  load  from  solar 
input  will  be  addressed  by  a  State, 
Territory,  or  authorized  Tribe  when  it 
establishes  the  TMDL. 

Finally,  EPA  is  not  including  the 
definition  of  load  capacity  contained  in 
the  existing  regulations.  EPA  proposed 
to  delete  the  definition  of  "  load 
capacity"  because  retaining  a  separate 
definition  of  load  capacity  would  only 
add  confusion  as  to  whether  a  TMDL 
consisted  merely  of  the  load  capacity  or 
the  ten  elements  of  the  TMDL.  The 
loading  capacity  is  found  as  element 
three  in  the  eleven  elements  of  the 
TMDL.  EPA  continues  to  believe  that 
retaining  a  separate  definition  of  load 
capacity  would  only  add  confusion  as  to 
whether  a  TMDL  consisted  merely  of 
the  load  capacity  or  the  ten  elements  of 
the  TMDL  promulgated  in  today's 
regulation. 

c.  Revised  Definition  of  Load  Allocation 
(§  130.2(f)) 

What  did  EPA  propose?  EPA 
proposed  to  simplify  the  existing 
definition  of  "load  allocation"  by 
defining  it  as  simply  the  part  of  the  total 
load  in  a  TMDL  that  is  allocated  to 
nonpoint  sources,  including 
atmospheric  deposition,  or  natural 
background  sources,  as  opposed  to 
wasteload  allocation  to  point  sources.  In 
proposing  this  change,  EPA  moved  the 
substantive  requirement  of  how  a  load 
allocation  is  determined  from  the 
definition  of  load  allocation  to  the 
description  of  a  TMDL  in  proposed 
§  130.33(b). 

What  comments  did  EPA  receive? 
EPA  received  a  large  number  of 
comments  with  regard  to  its  definition 
of  load  allocations,  covering  a  range  of 
issues.  Again,  many  commenters 
asserted  that  EPA  did  not  have  the 
statutory  authority  to  address  pollutant 
loadings  from  nonpoint  sources  because 
Congress  intended  the  TMDL  provisions 
of  the  CWA  to  apply  only  to 
waterbodies  impaired  by  point  sources 
or  waterbodies  where  control  of  point 
sources  alone  would  result  in 
attainment  of  water  quality  standards. 

In  contrast,  many  commenters 
supported  the  inclusion  of  pollutant 
loadings  from  nonpoint  sources  in  the 
TMDL  program.  A  frequently-cited 
reason  for  the  need  for  such  an 
approach  was  the  conmienters'  belief 
that  existing  nonpoint  source  programs 


had  so  far  failed  to  adequately  address 
nonpoint  source  pollution.  Nimierous 
commenters  urged  EPA  to  require 
quantitative  estimates  of  pollutant 
loadings  from  nonpoint  sources,  while 
acknowledging  that  doing  so  would  be 
more  difficult  than  for  point  soinces. 

Some  conmienters  suggested  that  EPA 
retain  the  existing  definition  of  load 
allocation,  along  with  the  definitions  of 
wasteload  allocation,  loading  capacity, 
and  TMDL.  These  commenters  believed 
that  the  current  definitions  provide 
more  clarity  as  to  how  loadings  are 
defined  and  allocated  than  did  the 
proposed  definitions. 

Other  commenters  suggested  that  the 
definition  of  load  allocation  should  not 
include  specific  reference  to 
atmospheric  deposition  or  natural 
background.  These  commenters 
contended  that  the  technical 
uncertainties  in  linking  atmospheric 
deposition  sources  to  water  quality  and 
the  lack  of  Clean  Air  Act  authority  to 
control  atmospheric  loadings  would 
make  it  difficult  to  calculate  and 
implement  load  allocations. 
Furthermore,  the  commenters 
contended  that  natural  background 
caimot  be  reduced  and  therefore  should 
not  be  part  of  the  load  allocation. 

Several  comments  called  for 
including  point  sources  not  covered  by 
the  NPDES  permit  program  (such  as 
certain  types  of  storm  water  sources) 
under  the  load  allocation  portion  of  the 
TMDL,  rather  than  the  wasteload 
allocation  portion. 

What  is  EPA  promulgating  today?  In 
response  to  comments,  EPA  is  clarifying 
that  pollutants  from  storm  water  nmoff 
not  regulated  under  NPDES  must  be 
accounted  for  in  the  load  allocation. 
EPA  is  also  clarifying  that  pollutants 
from  other  sources,  such  as 
groundwater,  an  deposition  or 
background  pollutants  from  upstream 
sources  must  be  accounted  for  in  the 
load  allocation. 

For  the  reasons  discussed  earlier  in 
today's  preamble,  EPA  continues  to 
believe  that  the  CWA  requires  TMDLs  to 
consider  loadings  from  nonpoint 
sources.  For  these  reasons,  EPA  rejects 
the  suggestions  that  EPA  delete  the 
definition  of  load  allocation,  and 
consider  the  TMDL  to  consist  only  of 
wasteload  allocations  for  point  sources 
regulated  by  NPDES  permits.  EPA  also 
continues  to  believe  that  load 
allocations  must  reflect  contributions 
from  atmospheric  deposition.  Where 
these  loads  exist,  they  contribute  to  the 
overall  load  of  a  pollutant  within  a 
waterbody  and  must  be  accounted  for  in 
the  TMDL.  Otherwise,  the  sum  of  load 
and  wasteload  allocations  will  exceed 
the  amount  necessary  for  the  waterbody 


to  attain  water  quality  standards.  For 
these  reason  and  the  reasons  expressed 
in  the  Response  to  Comment  Document, 
EPA  believes  that  load  allocations  must 
include  pollutant  loads  from  all  sources 
not  already  reflected  in  the  wasteload 
allocations. 

EPA  believes  that,  at  a  minimum,  it  is 
possible  to  determine  the  total  of 
aggregated  loadings  from  air  deposition 
to  a  particular  waterbody.  As  a  result, 
EPA  expects  that  States.  Territories  and 
authorized  Tribes  will  initially  develop 
load  allocations  based  on  nationwide 
reductions  expected  as  a  result  of 
programs  developed  under  the  Clean 
Air  Act,  and  any  State-required 
reductions  in  emission  from  local 
sources.  As  techniques  improve  to 
quantify  the  relative  contributions  of 
different  sources,  EPA  expects  that 
States,  Territories  and  authorized  Tribes 
will  more  specifically  identify  air 
sources  and  the  expected  reduction 
from  these  sources. 

EPA  does  not  consider  a  loading  to 
surface  water  from  groundwater  to 
necessarily  be  part  of  the  background 
loading.  The  background  loading  in  a 
TMDL  is  generally  either  the  loading 
from  upstream  of  the  waterbody  for 
which  the  TMDL  is  being  established,  or 
else  is  a  loading  to  the  waterbody  that 
originates  from  natural,  not 
anthropogenic,  sources.  Pollutants 
entering  a  waterbody  from  groundwater 
can  originate  from  either  natural  or 
anthropogenic  sources.  For  example,  the 
chlorides  in  groundwater  that  seep  into 
a  waterbody  can  originate  from  the 
geological  rock  formations  or  from  brine 
seeping  from  oil  production  wells.  In 
either  case,  the  load  allocation  will 
address  these  loadings  as  part  of  the 
load  allocation. 

EPA  recognizes  that  by  moving  some 
of  the  details  from  the  current  definition 
of  load  allocation  into  the  TMDL 
regulatory  requirements  of  §  130.32,  it 
has  shortened  the  definition  of  load 
allocation  in  the  current  rule.  EPA 
believes  this  is  appropriate  because  the 
new  §  130.32  provides  sufficient 
additional  information  about  the  nature 
of  a  load  allocation  (and  a  wasteload 
allocation).  EPA  believes  it  is  better  to 
include  this  information  in  one  place, 
and  has  selected  to  do  so  in  §  130.32. 

d.  Revised  Definition  of  Wasteload 
Allocation  (§  130.2(g)) 

What  did  EPA  propose?  EPA 
proposed  to  simplify  the  existing 
definition  of  "wasteload  allocation"  by 
defining  it  as  simply  the  part  of  the  total 
load  in  a  TMDL  that  is  allocated  to  a 
point  source.  In  proposing  this  change, 
EPA  moved  the  substantive  requirement 
of  how  a  wasteload  allocation  is 
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determined  into  the  description  of  a 
TMDL  in  proposed  §  130.33fb). 

What  coinwents  did  EPA  receive? 
Some  commenters  said  that  wasteload 
allocations  should  include  only  loads 
from  point  sources  covered  by  the 
NPDES  permit  program,  but  not  include 
loads  from  point  sources  not  covered  by 
NPDES,  such  as  some  types  of  storm 
water.  Other  commenters  indicated  that 
all  point  sources  should  be  included  in 
the  wasteload  allocation,  regardless  of 
their  status  with  regard  to  NPDES. 

A  significant  number  of  commenters 
said  EPA  should  retain  language  in  the 
existing  definition  which  states  that 
wasteload  allocations  are  a  form  of 
effluent  limits.  One  commenter  noted 
that  wasteload  allocations  should  be 
defined  as  allocated  to  individual, 
classes  or  groups  of  sources. 

What  is  EPA  promulgating  today? 
Today's  rule  clarifies  that  only  point 
soiurces  subject  to  an  NPDES  permit 
need  to  be  included  in  the  wasteload 
allocation.  All  other  sources  of  a 
pollutant,  be  they  point  source  or 
nonpoint  sources,  are  included  in  the 
load  allocation.  In  1985,  when  EPA 
published  the  definition  contained  in 
the  existing  regulations,  all  point  source 
discharges  were  subject  to  an  NPDES 
permit.  The  Water  Quality  Act  of  1987, 
however,  provided  that  not  all  storm 
water  discharges  from  point  sources 
were  subject  to  NPDES  permits.  As  a 
result,  today  some  storm  water 
discharges  through  point  soiu^ces  are  not 
subject  to  NPDES  requirements. 
Generally,  these  are  storm  water 
discharges  that  do  not  fall  into  the 
eleven  categories  of  storm  water 
associated  with  industrial  activities  or 
that  are  below  the  threshold  of  the  storm 
water  phase  II  regulations.  To  continue 
this  approach,  EPA  is  clarifying  that 
wasteload  allocations  apply  only  to 
point  source  discharges  which  are  or 
can  be  subject  to  an  NPDES  permit. 

Also.  EPA  is  clarifying  that  for 
waterbodies  impaired  by  both  point  and 
nonpoint  sources,  anticipated  load 
reductions  from  nonpoint  sources  mav 
be  taken  into  account  in  calculating  the 
wasteload  allocation.  EPA  received  a 
number  of  comments  stating  that  in 
such  cases  implementation  of  the  TMDL 
may  proceed  on  different  schedules  for 
point  and  nonpoint  sources  and 
supporting  the  recognition  in  the  final 
rule  of  a  such  a  phased  approach  to 
implementation  of  TMDLs  (i.e.  "phased 
TMDLs").  EPA  interprets  the  term 
"phased  TMDLs  "  to  describe  TMDLs 
where  the  wasteload  allocations  are 
based  on  expected  reductions  from 
sources  other  than  those  regulated  by 
NPDES  permits.  A  phased  TMDL 
includes  wasteload  allocations  that  are 


based  on  those  expected  load 
allocations  and  includes  a  monitoring 
plan  to  verify  the  load  reductions.  See 
Guidance  for  Water  Quality-Based 
Decisions:  The  TMDL  process,  EPA  440/ 
4-91/001.  EPA  considers  that  the 
combination  of  requirements  for 
reasonable  assurance  and  the 
implementation  plan  in  today's  rule 
provide  the  structure  for  phased 
TMDLs.  The  definition  of  reasonable 
assurance  provides  the  basis  by  which 
a  State,  Territory',  or  authorized  Tribe 
can  demonstrate  that  tjie  load 
allocations  in  the  TMDL  are  likely  to 
occur.  The  implementation  plan  also 
requires  that  the  TMDL  establish  a 
schedule  or  timetable  which  includes  a 
monitoring  or  modeling  plan  to  measure 
the  effectiveness  of  point  and  nonpoint 
source  control  measures.  Such  a  plan 
would  include  data  collection,  the 
assessment  for  water  quality  standards 
attainment,  and,  if  needed,  additional 
predictive  modeling. 

.   EPA  recognizes  it  is  difficult  to  ensure 
with  precision  that  implementing 
nonpoint  source  controls  will  achieve 
expected  load  reductions.  For  example, 
management  measures  for  nonpoint 
sources  may  not  perform  according  to 
expectations  to  achieve  expected 
pollutant  load  reductions  despite  best 
efforts.  EPA  believes  that  an  important 
part  of  the  phased  approach,  as 
discussed  above,  is  the  recognition  that 
ultimate  success  in  achieving  water 
quality  standards  for  nonpoint  soiu-ces 
may  depend  upon  an  iterative  approach. 
States,  Territories  and  authorized  Tribes 
may  determine  to  what  extent  nonpoint 
source  management  measures  are 
meeting  the  performance  expectations 
on  which  they  are  based  and  implement 
improved  management  measures, 
designs  or  operations  and  maintenance 
procedures.  Today's  rule  at 
§  130.32(c)(2)(v)  provides  for  interim, 
measurable  milestones  for  determining 
whether  management  measures  or  other 
action  controls  are  being  implemented, 
and  a  process  for  implementing  stronger 
and  more  effective  management 
measures  if  necessarv.  EPA  recognizes 
that  this  type  of  approach  might  involve 
very  long  time-frames  before  water 
quality  standards  are  eventually 
realized.  EPA  also  expects  that 
information  on  actual  performance  of 
management  measures  may  lead  to 
questions  concemiiig  the 
appropriateness  of  the  water  quality 
standards  and  that,  in  some  cases. 
States,  Territories  and  authorized  Tribes 
may  initiate  use  attainability  analyses  to 
determine  the  appropriate  use  and, 
possibly,  revise  the  use  on  the  basis  of 


the  information  gathered  diuing 
implementation  phase  of  the  TMDL. 
EPA  is  deleting  the  sentence  in  the 
current  definition  that  defines  a 
wasteload  allocation  as  a  type  of  water 
quality  based  effluent  limitation.  EPA 
acknowledges  that  water  quality-based 
effluent  limitations  that  derive  from  a 
TMDL  are  based  on  the  TMDL 
wasteload  allocation,  but  does  not 
believe  that  wasteload  allocations  serve 
as  water  quality  based  effluent  limits. 
EPA  explained  this  in  its  1991 
"Technical  Support  Guidance  for  Water 
Quality-based  Toxics  Control." 
Wasteload  allocations  reflect  the  mass 
load  of  a  pollutant  that  allows  a 
waterbody  to  attain  water  quality 
standards  based  on  the  averr^ging  period 
of  the  water  quality  standaid.  For 
example,  a  wasteload  allocation  based 
on  attaining  the  4-day  average  water 
quality  criterion  for  copper  reflects  a  4- 
day  mass  load.  Effluent  limitations 
reflect  periods  established  by  NPDES 
regulations:  generally  weekly  and 
monthly  limits  for  publicly  owned 
treatment  works  and  daily  and  monthly 
limits  for  other  facilities  (see 
§  122.45(d))  and  therefore  are  not  the 
strict  equivalent  of  a  wasteload 
allocation. 

e.  Revised  Definition  of  TMDL 
(§  130.2(h)) 

What  did  EPA  propose?  EPA 
proposed  to  define  a  "TMDL"  as  a 
vmtten  plan  and  analysis  established  lo 
ensure  that  an  impaired  waterbody 
attains  and  maintains  water  quali^ 
standards  in  the  event  of  reasonably 
foreseeable  increases  in  pollutant  loads. 
Under  the  proposed  revisions,  a  TMDL 
would  also  have  had  to  include  ten 
basic  elements,  which  were  described  in 
§  130.33(b)  and  are  listed  in  section 
I.A.3.b.  of  this  preamble.  EPA's  proposal 
was  meant  to  amplify  the  existing 
regulatory  definition  that  a  TMDL  is  the 
stun  of  load  and  wasteload  allocations 
and  a  margin  of  safety,  taking  into 
consideration  seasonal  variations. 

What  comments  did  EPA  receive? 
EPA  received  numerous  comments 
regarding  its  proposed  changes  to  the 
definition  of  TMDLs.  Specific  comments 
regarding  the  ten  proposed  elements  of 
a  TMDL  are  addressed  later  in  the 
discussion  of  §  130.32(b)  of  today's  rule. 
Some  commenters  expressed  concerns 
that  the  proposed  definition  expanded 
the  concept  of  a  TMDL  beyond  that 
mandated  by  section  303(d).  Additional 
commenters  suggested  that  section 
303(d)  requires  TMDLs  only  for  point 
soiu^es,  and  suggested  that  the  TMDL 
definition  reflect  this.  Others 
interpreted  the  proposed  definition  as 
going  beyond  the  statutory  concept  of  a 
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TMDL  as  simply  a  calculation  of  the 
total  load  necessary  to  attain  and 
maintain  water  quality  standards. 
Further  comments  suggested  that  the 
proposed  definition  was  too  vague.  All 
these  conunenters  recommended  that 
the  existing  definition  be  retained. 

Some  commenters  supported  the 
proposed  definition  and  agreed  that  it 
was  consistent  with  section  303(d). 
These  commenters  suggested  that  EPA 
clcirify  how  the  ten  elements  of  the 
TMDL  achieve  the  statutory  concept, 
i.e.,  quantify  the  sum  of  load  and 
wasteload  allocations  with  a  margin  of 
safety  and  take  into  consideration 
seasonal  variations. 

Further  comments  expressed  concern 
that  the  proposed  definition  required  a 
separate  TMDL  analysis  for  each 
pollutant  causing  an  impairment  and  for 
each  waterbody.  Several  commenters 
believed  EPA  has  no  authority  to  require 
TMDLs  to  address  growth  and 
reconunended  that  references  to  growth 
be  stricken  from  the  definition. 

What  is  EPA  promulgating  today? 
Today's  rule  modifies  the  proposal  in  a 
number  of  ways.  EPA  is  adding  the 
word  "quantitative"  to  the  final 
definition  at  §  130.2(f)  to  clarify  that  the 
TMDL  must  contain  a  quantified  plan 
for  allocating  pollutant  loads  to  attain 
and  maintain  water  quality  standards. 
EPA  is  also  clarifying  that  a  TMDL  must 
assiu-e  that  water  quality  standards  are 
attained  and  maintained  throughout  the 
waterbody  and  in  all  seasons  of  the  year. 
EPA  believes  this  revision  clarifies  that 
the  TMDL  quantifies  how  water  quality 
standards  will  be  attained  and 
maintained.  As  proposed  and 
promulgated,  the  total  effect  of  all  the 
elements  of  the  TMDL  require  a 
quantification  of  the  siun  of  load  and 
wasteload  allocations,  along  with  a 
margin  of  safety  and  consideration  of 
seasonal  variations,  and  EPA  believes 
that  the  definition  in  the  final  rule  is 
consistent  with  section  303(d).  Also, 
EPA  has  reorganized  the  provisions  of 
two  of  the  elements  and  split  one,  such 
that  there  are  now  eleven  elements  of  a 
TMDL;  this  change  is  discussed  in  the 
preamble  discussion  of  §  130.32(b). 

EPA  declines  to  use  the  existing 
regulatory  definition  of  TMDL  as 
suggested  by  many  comments  for 
several  reasons.  Based  on  its  experience 
in  reviewing  and  approving  TMDLs, 
EPA  continues  to  believe  that  the  TMDL 
elements  in  the  final  rule  definition 
specify  in  appropriate  detail  the 
information  EPA  considers  necessary  to 
quantify  loadings  and  determine 
whether  the  loadings,  once 
implemented,  would  result  in 
attainment  of  water  quality  standards  in 
the  waterbody.  They  will  also  provide 


EPA  with  an  element  missing  from  the 
current  regulations,  i.e.,  assurance  that 
the  TMDL  will  in  fact  be  implemented. 
EPA  believes  that  this  information  will 
allow  the  Agency  to  make  timely  and 
appropriate  decisions  on  TMDLs 
submitted  for  review.  It  will  also 
provide  certainty  to  States,  Territories 
and  authorized  Tribes  on  what  an 
approvable  TMDL  is.  Furthermore,  as 
previously  discussed  in  today's 
preamble,  section  303(d)  applies  to  both 
point  sources  and  nonpoint  sources. 

EPA  is  deleting  the  reference  to 
reasonable  foreseeable  increases  in 
pollutant  loads  from  the  proposed 
introductory  paragraph  in  the 
definition,  because  these  increases  are 
addressed  in  the  element  of  the  TMDL 
that  pertains  to  increases  in  pollutant 
loading.  EPA  addresses  other  comments 
and  concerns  about  how  TMDLs 
consider  increases  in  pollutant  loads  in 
the  Response  to  Comments  document 
and  in  today's  preamble  discussion 
about  §  130.32(b). 

Finally,  in  the  promulgated 
definition.  EPA  is  clarifying  that  it 
considers  a  TMDL  to  apply  to  one 
pollutant  in  a  waterbody.  However,  this 
does  not  mean  that  EPA  requires  a 
separate  data  collection,  data  analysis, 
or  report  for  each  TMDL.  Instead,  EPA 
encourages  States,  Territories,  and 
authorized  Tribes  to  establish  TMDLs 
on  a  coordinated  basis  for  a  group  of 
waterbodies  within  a  watershed,  and 
that  a  single  analysis  can  be  conducted 
for  several  pollutants,  instead  of  for  only 
a  single  pollutant.  EPA  does  not 
construe  the  new  definition  of 
waterbody  at  §  130.2(q)  to  limit  the 
ability  of  States,  Territories  and 
authorized  Tribes  to  establish  TMDLs 
on  a  watershed  basis.  In  fact,  EPA 
encoiu^ges  coordinating  the 
establishment  of  TMDLs  on  a  watershed 
basis.  Also,  EPA  did  not  intend  to 
require  that  States,  Territories,  and 
authorized  Tribes  conduct  a  separate 
TMDL  analysis  for  each  pollutant  in  a 
waterbody  or  watershed.  EPA  wants  to 
provide  States,  Territories  and 
authorized  Tribes  the  flexibility  to 
develop  and  focus  their  TMDLs  as 
appropriate,  i.e.,  to  address  single  or 
multiple  impairments  in  a  waterbody,  in 
part  of  a  waterbody,  or  in  multiple 
waterbodies. 

f.  New  Definition  of  TMDTL  (§  130.2(i)) 

EPA  is  promulgating  a  definition  of 
the  term  "total  maximum  daily  thermal 
load"  or  TMDTL  to  help  promote  clarity 
with  respect  to  the  requirements  which 
apply  to  TMDTLs.  A  TMDTL  is  a  TMDL 
for  a  waterbody  impaired  by  thermal 
discharge(s).  In  general,  the  same 
requirements  for  cui  approvable  TMDL 


also  apply  to  TMDTLs,  since  they  are  a 
subset  of  TMDLs.  However,  waterbodies 
with  a  thermal  discharge  will  be 
evaluated  for  listing  based  on  whether 
the  waterbody  is  supporting  a  balanced, 
indigenous  population  of  shellfish,  fish, 
and  wildlife.  If  such  waters  are  listed, 
they  wdll  receive  a  TMDTL  which  must 
be  calculated  to  assure  protection  and 
propagation  of  such  a  population. 

g.  New  Definition  of  Impaired 
Waterbody  (§130.2(j)) 

What  did  EPA  propose?  EPA 
proposed  a  definition  of  "impaired 
waterbody"  to  define  precisely 
waterbodies  which  should  be 
considered  as  not  attaining  water 
quality  standards  and  proposed  to 
include  within  that  definition 
waterbodies  impaired  by  unknown 
causes. 

What  comments  did  EPA  receive? 
Many  commenters  objected  to  that  part 
of  the  definition  which  required  them  to 
account  for  waterbodies  impaired  by 
unknown  causes.  They  believed  that  the 
concept  was  too  vague  and  too  broad. 
They  were  concerned  that  some  would 
argue  that  certain  waterbodies  should  be 
deemed  impaired  when  there  was  no 
evidence  of  impairment. 

What  is  EPA  promulgating  today?  In 
response  to  the  comments,  EPA  is 
making  a  change  to  the  proposed 
definition  to  clarify  its  intent  regarding 
waterbodies  impaired  by  unknowTi 
causes.  EPA  does  not  intend  for  States, 
Territories,  and  authorized  Tribes  to  list 
waterbodies  in  the  absence  of  any 
information  demonstrating  an 
impairment.  Rather,  by  proposing  to 
require  listing  of  impaired  waters  even 
if  tile  pollutant  causing  the  impairment 
is  unknown,  EPA  wanted  to  ensure  that 
lack  of  information  regarding  the 
specific  pollutant  would  not  be  a  reason 
for  not  listing  an  impaired  water.  After 
consideration  of  the  comments  received, 
EPA  has  decided  to  modify  the 
proposed  provision.  In  situations  where 
the  specific  pollutant  is  unknown,  but 
there  is  information  showing 
impairment,  such  information  tends  to 
consist  of  biological  information  [e.g., 
information  showing  a  water  is  not 
supporting  a  designated  or  existing 
aquatic  life  habitat  use).  Therefore,  EPA 
is  replacing  the  reference  to  unknown 
causes  of  impairments  in  the  proposal 
with  a  provision  requiring  that 
waterbodies  be  considered  impaired 
(and  thus  listed)  when  biological 
information  indicates  that  they  do  not 
attain  and  maintain  water  quality 
standards.  Prior  to  developing  a  TMDL 
for  such  waters,  the  State,  Territory,  or 
authorized  Tribe  would  need  to  identify 
the  particular  pollutant  causing  the 
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impairment.  EPA  is  aware  that  in  past 
lists,  some  States,  Territories,  and 
authorized  Tribes  have  identified  broad 
categories  of  pollutants,  such  as  metals 
or  nutrients,  as  the  cause  of 
impairments.  Under  today's  regulation, 
the  only  situation  in  which  the  State 
may  identif^v'  the  pollutant  as  unknown 
until  such  time  that  the  TMDL  is 
developed  is  for  waters  where  the  only 
information  demonstrating  impairment 
is  biologiccil  information.  EPA  is 
developing  guidance  to  assist  States, 
Territories,  and  authorized  Tribes  to 
identif\'  the  causes  of  a  biological 
impairment.  See  draft  "Stressor 
Identification  Guidance",  April  28, 
2000.  Otherwise,  EPA  expects  that 
States  will  be  able  to  identify  the 
particular  metal,  nutrient,  or  other 
pollutant  causing  the  impairment. 

EPA  is  also  modifying  the  definition 
of  impaired  waterbody  to  include  waters 
that  fail  to  attain  and  maintain  water 
quality  standards.  EPA  is  using  the 
phrase  "attain  and  maintain"  to  mean 
that  the  waterbody  must  consistenUy 
continue  to  meet  water  quality 
standards  throughout  the  waterbody  in 
order  to  be  considered  not  impaired. 
Any  failure  to  meet  an  applicable 
standard  would  mean  that  the 
waterbody  should  be  listed  and  a  TMDL 
should  be  developed  if  it  is-listed  on 
Part  1.  The  use  of  the  phrase  "attain  and 
maintain"  can  be  distinguished  from  the 
proposed  requirement  to  list  threatened 
waters,  which  is  not  included  in  today's 
action.  Threatened  waters  are  those  that 
are  meeting  standards,  but  exhibit  a 
declining  trend  in  water  quality  such 
that  they  would  likely  exceed  standards 
in  the  future.  Such  waters  are  not 
required  to  be  included  on  the  section 
303(d)  list  though  States  can  do  so.  By 
waters  that  do  not  attain  and  maintain 
standards.  EPA  mtends  to  ensure  that 
States,  Territories,  and  authorized 
Tribes  list  waters  that  may  occasionally 
meet  an  applicable  standard,  but  fail  to 
consistently  do  so.  As  in  the  proposal, 
the  Agency  is  including  in  the 
promulgated  definition  language  from 
section  303(d)(1)(B)  which  establishes 
the  standard  for  considering  a 
waterbody  impaired  by  thermal 
discharges,  i.e.,  the  waterbody  does  not 
have  or  maintain  a  balanced  indigenous 
population  of  shellfish,  fish  and 
wildlife.  As  discussed  in  the  preamble 
to  the  proposed  rule  (64  FR  46021- 
46022.  August  23,  1999)  and  later  in 
today's  preamble,  EPA  interprets  section 
303(d)  to  require  TMDLs  only  for 
waterbodies  impaired  by  pollutants. 

Finally,  EPA  believes  that  the  term 
impaired  waterbodies  is  a  plain 
language  definition  of  the  pre-existing 
regulator}'  term  water  quahty  limited 


segment  which  derived  from  the  CWA. 
EPA  interprets  section  303(d)  as 
pertaining  to  parts  of  or  complete 
waterbodies  that  do  not  attain  and 
maintain  water  quality  standards.  For 
these  waterbodies  technology-based 
controls  are  insufficient  to  attain  water 
quality  standards  and  water  quality- 
based  controls  are  required,  i.e.,  they  are 
water-quality  limited.  Also  in  today's 
rule,  EPA  defines  waterbody  to  include 
one  or  multiple  segments  of  rivers, 
lakes,  estuaries,  etc.  Thus,  EPA  believes 
that  the  term  "impaired  waterbodies"  is 
analogous  to  the  term  water-quality 
limited  segment  and  more 
understandable  to  the  general  public. 

h.  New  Definition  of  Management 
Measures  (§  130.2  (m)) 

What  did  EPA  propose?  EPA  did  not 
propose  a  definition  for  "management 
measures."  Instead,  the  proposed 
regulations  used  the  term  Best 
Management  Practices  (BMPs),  a 
definition  of  which  was  carried  over  in 
the  proposal  from  the  current 
requirements. 

What  comments  did  EPA  receive? 
Commenters  pointed  out  that  the 
definition  of  BMPs  in  the  current 
regulations  refers  only  to  nonpoint 
soiuces,  and  they  suggested  that  it 
should  be  revised  to  refer  to  all  sources 
to  which  BMPs  coidd  be  applied.  These 
would  include  some  point  soiurces  such 
as  certain  storm  water  discharges. 
Commenters  also  were  concerned  that 
the  reference  to  BMPs  as  being  selected 
by  an  agency  would  limit  the 
applicability  of  certain  BMPs  in  the 
context  of  establishing  TMDLs. 

What  is  EPA  promulgating  today? 
EPA  agrees  with  the  conunenters  that  it 
intended  the  term  BMPs  in  the  proposal 
to  include  the  management  of  sources 
other  than  nonpoint  soiuces.  However, 
rather  than  modify  the  pre-existing 
definition  of  BMP  to  accomplish  that 
result,  which  could  have  unforeseen 
impacts  on  other  Agency  programs 
which  use  this  term,  EPA  is  including 
a  definition  of  "management  measures" 
in  today's  regulation.  This  term  and 
definition  retain  those  concepts  in  the 
ciurent  definition  of  BMPs  which  are 
applicable  to  TMDLs  but  eliminate  the 
references  to  nonpoint  soiut;es  and 
selection  by  an  agency.  EPAbelieves  the 
definition  of  "management  measure"  is 
a  logical  outgrowth  of  the  proposed 
definition  of  "BMP"  and  a  reasonable 
response  to  the  above-referenced 
conunents. 

i.  New  Definition  of  Thermal  Discharge 
(§130.2(o)) 

What  did  EPA  propose?  EPA 
proposed  adding  the  definition  of 


"thermal  discharge"  to  clarify  the 
meaning  of  the  term  for  the  purpose  of 
identifying  impaired  waterbodies  and 
establishing  Total  Maximum  Daily 
Thermal  Loads  (TMDTLs)  pursuant  to 
section  303(d).  EPA  proposed  to  define 
the  term  as  "the  discharge  of  heat  from 
a  point  source."  EPA  believed  that  the 
definition  was  important  since 
waterbodies  impaired  by  thermal 
discharge  are  subject  to  section  303(d) 
listing  and  TMDTX  requirements,  and 
furthermore,  the  test  for  measuring 
successful  implementation  is  different 
than  for  other  pollutants. 

What  comments  did  EPA  receive? 
EPA  received  several  conunents  on  this 
definition.  Some  comments  requested 
clarification  of  whether  EPA  meant 
discharge  of  heat  from  all  '  .'int  sources. 
Other  comments  suggest'  d   hat  the 
definition  be  revised  to  luclude 
nonpoint  sources  of  heat 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  the  proposed 
definition  with  a  minor  change  to  clarify 
that  it  appUes  to  only  those  point 
soiuces  "that  are  required  to  have 
NPDES  permits."  EPA  provided  detailed 
explanations  in  the  preamble  to  the 
proposal  regarding  its  interpretation  of 
the  statute  as  it  pertains  to  inclusion  of 
thermal  discharges  in  the  TMDL 
program.  (64  FR  46017  August  23, 
1999).  As  discussed  in  the  preamble  to 
the  proposed  rule,  EPA  believes  the 
CWA  reference  to  "balanced, 
indigenous  population  of  shellfish,  fish 
and  wildlife"  refers  only  to  those 
discharges  subject  to  sections  301  and 
306,  which  relate  to  point  soinx:es 
subject  to  NPDES  permits.  Therefore 
EPA  is  not  expanding  the  definition  of 
thermal  discharge  to  include  nonpoint 
sources.  EPA  acknowledges  that 
nonpoint  sources  and  other  sources  not 
subject  to  NPDES  permits  can  introduce 
heat  into  a  waterbody.  However,  for 
reasons  discussed  in  the  preamble  to  the 
proposed  rule,  EPA  believes  that  the 
CWA  requires  that  TMDLs  rather  than 
TMDTLs  be  established  for  these 
waterbodies  if  they  are  impaired  solely 
by  these  soiux^s  and  that  they  must 
attain  water  quality  standards,  and  not 
just  a  balanced,  indigenous  population 
of  shellfish,  fish  and  wildlife. 

j.  New  Definition  of  Reasonable 
Assurance  {§  130. 2(p)) 

What  did  EPA  propose?  EPA 
proposed  to  define  "reasonable 
assurance"  as  a  demonstration  that 
wasteload  allocations  and  load 
allocations  in  a  TMDL  would  be 
implemented.  EPA  proposed  that  each 
TMDL  provide  reasonable  assurance 
that  allocations  contained  in  a  TMDL 
would,  in  fact,  be  implemented  to  attain 
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and  maintain  water  quality  standards  in 
the  waterbody.  EPA  incorporated  the 
term  in  proposed  §  130.33(b)(10){iii) 
dealing  with  TMDL  implementation 
plans  to  emphasize  that  implementation 
of  the  allocations  in  TMDLs  is  critical  to 
the  ultimate  attainment  of  standards  in 
impaired  waterbodies  across  the 
country. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
generally  opposing  the  concept  of 
reasonable  assurance.  Some  commenters 
believe  that  EPA  does  not  have  the 
authority  to  require  States,  Territories  or 
authorized  Tribes  to  demonstrate 
reasonable  assurance,  and  that  the 
definition  of  reasonable  assurance  was 
too  prescriptive.  EPA  also  received 
comments  generally  in  support  of  the 
reasonable  assurance  provision,  noting 
that  it  is  important  to  have  assiirance 
that  implementation  will  occur  and  that 
water  quality  standards  will  be  met. 

EPA  received  many  conunents  on 
specific  aspects  of  the  proposed 
definition  of  reasonable  assurance.  A 
major  theme  was  that  the  proposed 
definition  did  not  recognize  that  State, 
Territorial  and  authorized  Tribal 
nonpoint  source  programs  are  largely 
voluntary.  Furthermore,  many 
conunenters  noted  that  States  may  have 
limited  regulatory  authority  to  address 
nonpoint  sources,  and  perceived  the 
definition  of  reasonable  assiuance  as 
forcing  States  to  adopt  regulatory 
controls  on  nonpoint  sources.  Many 
commenters  urged  that  voluntary, 
incentive-based  programs  should  be 
acceptable  as  reasonable  assurance. 
Conversely,  a  number  of  commenters 
believed  that  regulatory  controls  for 
nonpoint  sources  were  necessary  to 
provide  reasonable  assurance,  or  that,  in 
order  to  provide  reasonable  assurance, 
implementation  plans  needed  to  be 
enforceable.  A  few  conunenters 
suggested  that  States,  Territories  and 
authorized  Tribes  need  to  have 
regidatory  authority  to  control 
pollutants  from  nonpoint  soiuces  in  the 
event  that  voluntary  programs  do  not 
succeed. 

Numerous  commenters  expressed 
concern  about  the  funding  component 
of  reasonable  assurance.  A  frequently- 
cited  concern  was  that  States  would  not 
be  able  to  guarantee  full  funding  to 
implement  the  TMDL  at  the  time  a 
TMDL  was  established.  Some 
conunenters  also  believed  that  the 
funding  provision  was  not  well-defined, 
and  that,  when  reviewing  TMDLs,  EPA 
would  not  be  able  to  evaluate  whether 
the  State  had  demonstrated  "adequate 
funding."  Others  noted  that  States, 
Territories  and  authorized  Tribes  lack 
adequate  funding  and  staff  to  establish 


and  implement  TMDLs  and  that  EPA 
needs  to  ensiue  adequate  funding 
through  the  section  and  other  programs. 

EPA  received  some  comments 
regarding  the  ability  of  existing  State 
and  Federal  authorities  and  programs  to 
satisfy  the  reasonable  assvirance 
provision.  Some  conunenters  suggested 
that  approval  of  a  State,  Territorial  or 
authorized  Tribal  nonpoint  sovuce 
program  or  nonpoint  source 
management  plan  should  by  itself, 
constitute  reasonable  assurance.  Other 
conunenters  disagreed  and  said  that 
reference  to  existing  programs  by  itself 
is  not  adequate,  and  that  control  actions 
assuring  TMDL  implementation  must  be 
specific  to  the  soiuce  and  the 
waterbody.  Some  commenters  urged 
flexibility  in  allowing  for  a  variety  of 
implementation  mechanisms  to  satisfy 
reasonable  assurance  such  as  other 
Federal  and  State  forest  and  land 
management  programs.  Several 
comments  pointed  out  that  it  would  be 
difficult  to  provide  reasonable 
assurance,  given  the  challenge  of 
aligning  multiple  State  and  Federal 
agencies,  and  multiple  watershed 
groups. 

Some  commenters  suggested  that  EPA 
needs  to  better  define  what  it  means  that 
procedures  and  mechanisms  relating  to 
nonpoint  sources  of  a  pollutant  must  be 
implemented  expeditiously,  or  specify  a 
particular  timeframe  for  their 
implementation.  A  few  commenters 
believed  that  EPA  was  not  in  a  position 
to  evaluate  what  constitutes 
expeditious,  and  that  the  term  should  be 
eUminated. 

A  few  commenters  questioned  EPA's 
authority  to  provide  reasonable 
assurance  when  it  establishes  a  TMDL 
for  nonpoint  sources.  Some  also 
questioned  EPA's  authority  to  condition 
section  319  grant  funds  as  a  way  of 
providing  reasonable  assurance. 
Conversely,  a  few  commenters 
supported  EPA's  full  use  of  its 
authorities  to  implement  TMDLs,  or  to 
condition  section  319  funds,  as 
necessary. 

What  is  EPA  promulgating  today? 
Today's  rule  contains  a  revised 
definition  of  reasonable  assurance. 
Reasonable  assurance  continues  to  mean 
a  demonstration  that  TMDLs  will  be 
implemented  through  regulatory  or 
volimtary  actions,  by  Federal,  State  or 
local  governments,  authorized  Tribes  or 
individuals. 

Reasonable  assiuance  is  a 
demonstration  that  a  TMDL's 
implementation  plan  will  indeed  be 
implemented.  (See  §  130.32(c).)  EPA 
believes  that  it  has  the  authority  to 
require  the  demonstration  of  reasonable 
assiirance  as  part  of  the  implementation 


plan.  Section  303(d)  requires  that  a 
TMDL  be  established  at  a  level 
necessary  to  implement  water  quality 
standards  and  requires  EPA  to  review 
and  either  approve  or  disapprove  the 
TMDL.  CWA  section  501(a)  also 
authorizes  EPA  to  adopt  regulations  as 
necessary  to  implement  the  Act.  To 
approve  a  TMDL.  EPA  believes  it  is 
necessary  to  determine  whether  a  TMDL 
is  in  fact  established  at  a  level  necessary 
to  attain  water  quality  standards.  For 
EPA  to  determine  that  the  TMDL  will 
implement  water  quality  standards, 
there  must  be  a  demonstration  in  the 
TMDL  of  reasonable  assurance  that  the 
TMDL's  load  and  wasteload  allocations 
will  be  implemented.  Otherwise,  the 
allocations  presented  in  a  TMDL  lack  a 
necessary  link  to  anticipated  attainment 
of  water  quality  standards. 

Reasonable  Assurance  for  Point  Sources 
for  Which  an  NPDES  Permit  is  Required 

Reasonable  assurance  for  point 
sources  for  which  an  NPDES  permit  is 
required  means  that  States,  Territories 
and  authorized  Tribes  must  identify 
procedures  that  will  ensure  that  permits 
will  be  modified,  issued  or  reissued  as 
expeditiously  as  practicable  to 
incorporate  effluent  limits  consistent 
with  the  wasteload  allocations.  For 
these  demonstrations  of  reasonable 
assiuance,  the  phrase  "as  expeditiously 
as  practicable  "  means  in  general  that  the 
permitting  authority,  either  an 
authorized  State,  Territory,  or  Tribe,  or 
EPA,  will  issue  the  permit  as  follows. 
For  facilities  receiving  a  permit  for  the 
first  time,  "as  expeditiously  as 
practicable  "  means  that  the  permitting 
authority  must  issue  the  permit  that 
implements  the  wasteload  allocation 
before  the  facility  begins  to  discharge. 
Under  EPA's  current  NPDES  rules,  a 
facility  may  only  discharge  pollutants 
from  point  sources  into  waters  of  the 
United  States  as  authorized  by  an 
NPDES  permit  {§  122.1).  New  facilities 
must  receive  their  permit  before  they 
can  lawfully  discharge  pollutants.  Also, 
current  NPDES  regulations  require  that 
NPDES  effluent  limitations  be 
consistent  with  the  applicable 
wasteload  allocation  in  an  approved 
TMDL  (§  122.44(d){l)(vii)(B)).  Therefore. 
EPA  believes  that  its  interpretation  of 
"as  expeditiously  as  practicable"  for 
facilities  receiving  their  first  permit  is 
consistent  with  the  current  practice  of 
the  NPDES  permit  program.  For 
facilities  currently  permitted,  "as 
expeditiously  as  practicable"  means  that 
the  permitting  authority  will  reissue  the 
permit  as  soon  as  it  can  after  the  permit 
expires,  taking  into  account  factors  such 
as  available  permitting  resources,  staff 
and  budget  constraints,  other  competing 
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priorities,  and  watershed  efficiencies. 
Alternatively,  the  permitting  authority, 
may  choose  to  modify  the  permit  prior 
to  expiration  in  accordance  with  the 
permitting  authority's  modification 
requirements. 

The  phrase  "as  expeditiously  as 
practicable"  adds  a  time  element  to  the 
word  "expeditiously",  which  was  used 
in  the  proposal.  The  dictionary 
definition  of  "expeditiously"  is  fast  or 
rapidly.  EPA  received  comments  about 
"how  fast  is  fast,"  and  whether  any 
factor  governed  how  quickly  EPA 
expected  a  permitting  authority  to  issue 
or  reissue  NPDES  permits.  EPA 
intended  that  permitting  authorities 
would  not  delay  their  normal  issuance 
or  reissuance  of  permits  and  would 
modify  the  permits  when  they 
contained  a  reopener  provision  allowing 
modification  of  the  permit  conditions 
on  the  basis  of  new  information.  EPA  is 
using  the  phrase  "as  expeditiously  as 
practicable"  in  the  final  rule  to  clarify 
further  what  EPA  means  by  the  word 
"expeditiously"  used  in  the  proposal. 
This  clarification  should  allow  permit 
authorities  to  schedule  permit  issuance 
and  reissuance  actions  consistent  with 
the  relevant  factors  discussed  above. 

Reasonable  Assurance  for  Sources  for 
Which  an  NPDES  Permit  is  Not 
Required 

For  all  other  sources,  including 
nonpoint  sources,  storm  water  sources 
for  which  an  NPDES  permit  is  not 
required,  atmospheric  deposition, 
groundwater  and  background  sources, 
reasonable  assurance  means  that  actions 
implementing  the  load  allocations  meet 
a  four-part  test.  The  control  actions  or 
management  measures  must  be  (1) 
specific  to  the  pollutant  and  waterbody 
for  which  the  TMDL  is  being 
established,  (2)  implemented  as 
expeditiously  as  practicable,  (3) 
accomplished  through  reliable  delivery 
mechanisms,  and  (4)  supported  by 
adequate  funding.  For  these  sources, 
each  TMDL  must  meet  each  one  of  these 
tests  prior  to  EPA  approval. 

(1)  Specific  to  the  pollutant  and 
waterbody.  The  first  part  of  the  four  part 
test  for  reasonable  assurance  is  that  the 
management  measure  or  control  be 
specific  to  the  pollutant  and  waterbody. 
By  this,  EPA  means  that  the  State, 
Territory,  or  authorized  Tribe  knows  of, 
and  can  point  to,  information  showing 
that  the  management  measure  relied 
upon  to  achieve  the  reduction  in  the 
loading  can  reduce  that  pollutant.  By 
"specific,"  EPA  does  not  intend  that 
States,  Territories  or  authorized  Tribes 
collect  new  or  additional  site-specific 
information,  but  rather  that  they  provide 
EPA  existing  data  that  relates  to  the 


specific  waterbody  and  pollutant.  For 
example,  a  State  may  rely  on  a  program 
that  installs  buffer  strips  to  demonstrate 
reasonable  assurance.  In  this  example, 
the  State  would  point  to  National 
Resoxurce  Conservation  Service 
information  showing  that  buffer  strips 
are  effective  in  mitigating  erosion  and 
thus  can  reduce  loadings  of  the  specific 
pollutant,  i.e.,  sediment.  Also,  the  State 
would  need  to  show  which  waterbodies 
within  the  watershed  would  receive 
buffer  strips  and  explain  the 
characteristic  of  these  buffer  strips.  In 
this  way,  the  State  may  fulfill  the 
requirements  of  this  part  of  the  four  part 
test.  For  atmospheric  deposition,  where 
the  controls  will  result  from  Clean  Air 
Act  regulations,  reference  to  ciurent  or 
anticipated  Clean  Air  Act  regulations 
should  explain  how  those  regulations 
relate  to  the  specific  pollutant  of 
concern. 

(2)  As  expeditiously  as  practicable. 
EPA  intended  that  States,  Territories, 
and  authorized  Tribes  would  implement 
management  measures  as  quickly  as 
they  reasonably  could  in  light  of  other 
water  quality  needs.  For  the  reasons 
discussed  above,  EPA  is  using  the 
phrase  "as  expeditiously  as  practicable" 
in  the  final  rule  to  clarify  the  word 
"expeditiously"  as  used  in  the  proposal. 
EPA  expects  that  States,  Territories,  and 
authorized  Tribes  will  make  nonpoint 
sovuce  controls  implementing  a  TMDL 
for  which  there  are  no  point  sources 
subject  to  NPDES  permits  a  high  priority 
for  nonpoint  source  program  funding. 
Scheduling  of  nonpoint  source  controls 
is  also  discussed  in  section  II.P.  of  this 
preamble.  For  atmospheric  deposition, 
adoption  of  Clean  Air  Act  regulations 
and  implementation  of  those  regulations 
pursuant  to  the  provisions  of  the  Clean 
Air  Act  would  satisfy  the  reasonable 
assurance  requirement  that 
implementation  will  occur  as 
expeditiously  as  practicable. 

(3)  Reliable  delivery  n}echanisms. 
EPA  did  not  include  the  concept  of 
"reliable  delivery  mechanism"  in  the 
proposed  definition  of  reasonable 
assurance.  EPA  did  discuss  this  concept 
in  the  preamble  discussion  of  the 
definition.  (  64  FR  46033,  August  23, 
1999).  Reliable  delivery  mechanism 
means  the  programmatic  and 
administrative  means  by  which  the 
management  measures  and  control 
actions  will  be  implemented  and 
monitored.  Several  comments  expressed 
concern  that  the  preamble  discussion 
was  not  reflected  in  the  rule  language, 
and  suggested  that  this  preamble  phrase 
should  be  included  in  the  definition. 
EPA  was  persuaded  by  the  comments 
that  it  should  do  this. 


EPA  is  also  adding  the  word 
"effective"  to  modify  "reliable  delivery 
mechanism."  EPA  believes  that  this 
concept  is  a  logical  outgrowrth  of  the 
preamble  to  the  proposed  rule.  There, 
EPA  discussed  that  voluntary  and 
incentive-based  programs  may  be  used 
to  demonstrate  reasonable  assurance.  It 
goes  without  saying  that  these  programs 
must  be  "effective"  in  order  to  provide 
reasonable  assurance.  Nevertheless,  to 
avoid  confusion,  EPA  decided  to  be 
clear  and  add  the  word  "effective"  to 
the  final  rule. 

Some  existing  nonpoint  soiuce  relafed 
programs  may  also  be  reliable  and 
effective  delivery  mechanisms  specific 
to  the  waterbody  and  pollutant  for 
purposes  of  providing  reasonable 
assurance.  Programs,  procedures  or 
authorities  including  State,  Territorial 
or  authorized  Tribal  programs  approved 
under  seolion  319  of  the  CWA  or 
existing  conservation  or  water  quality 
protection  programs  administered  by 
the  United  States  Department  of 
Agricultiu-e  which  have  demonstrated 
success  in  delivering  water  quality 
improvements  in  the  past  may  be 
reliable  deliver>'  mechanisms  for  the 
purpose  of  §  130.2{p).  State,  Territories 
and  authorized  Tribes  will  need  to 
explain  how  these  programs  will  be 
implemented  in  the  specific  impaired 
waterbody  and  how  they  address  the 
pollutant  causing  the  impairment.  For 
atmospheric  deposition, 
implementation  of  the  Clean  Air  Act 
regulatory  program  could  provide  the 
necessary  reliable  delivery  mechanism. 

(4)  Adequate  funding.  Finally,  today's 
rule  clarifies  what  EPA  considers  to  be 
"adequate  funding"  for  the  purpose  of 
demonstrating  reasonable  assurance.  In 
response  to  comments,  EPA  is  including 
in  the  final  rule  the  funding  language 
from  the  proposed  rule  preamble,  and 
providing  a  more  detailed  discussion  of 
this  term  below.  (64  FR  46033  to  46034, 
August  23,  1999).  EPA  believes  that 
adequate  funding  means  that  existing 
water  quality  funds  have  been  allocated 
to  implement  load  allocations  to  the 
fullest  extent  practicable  and  in  a 
manner  consistent  with  the  effective 
operation  of  the  clean  water  program  in 
the  State,  Territory,  or  authorized  Tribe. 
EPA  believes  that  implementing  TMDLs 
is  a  central  part  of  water  quality 
management.  At  the  same  time  EPA 
recognizes  that  effective  water  quality 
programs  are  comprised  of  many 
different  activities  which  must  be 
carried  out  concurrently.  It  would  make 
no  sense  to  fund  only  TMDL  activities 
and  eliminate  other  important  activities. 
For  atmospheric  deposition,  where 
controls  will  be  required  by  Clean  Air 
Act  regulations,  the  process  for  adoption 
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and  implementation  of  those  regulations 
should  satisfy  the  requirement  for 
adequate  funding. 

Today's  rule  requires  that  States, 
Territories  and  authorized  Tribes 
identify  adequate  clean  water  program 
funding  to  implement  load  allocations. 
Clean  water  program  funding  includes 
Federal  funding  through  the  CWA  and 
some  related  Federal,  State,  Territorial 
or  authorized  Tribal  funding.  In  the 
event  that  funding  is  not  currently 
adequate  to  implement  the  TMDL,  EPA 
may  approve  the  TMDL  if  the  State, 
Territory,  or  authorized  Tribe  provides 
an  explanation  of  when  adequate  funds 
will  be  available  and  a  schedule  by 
which  these  funds  will  be  obtained  and 
used  to  implement  the  TMDL.  EPA 
believes  that  such  a  schedule 
identifying  when  load  allocations  will 
be  implemented  as  funding  becomes 
available  is  necessary  to  provide 
reasonable  assurance  that  load 
allocations  will  be  achieved  where 
adequate  funding  is  not  currently 
available.  As  indicated  in 
implementation  plans  provisions,  such 
a  schedule  must  assure  that 
implementation  will  be  as  expeditious 
as  practicable  [i.e.,  within  5  years  when 
practicable)  for  waterbodies  impaired 
only  by  sources  which  are  not  subject  to 
NPDES  permits,  including  nonpoint 
sources. 

Use  of  Existing  Programs 

EPA  believes  that  existing  nonpoint 
source  programs  can  provide  the  suite  of 
control  actions  and  management 
measures  for  States  to  rely  on  when 
meeting  the  reasonable  assiuance  test. 
Examples  of  voluntary  and  incentive- 
based  actions  or  existing  programs 
include  State,  Territorial  or  authorized 
Tribal  programs  to  audit 
implementation  of  agricultural 
management  measures  and  memoranda 
of  understanding  between  State, 
Territorial  and  authorized  Tribal 
governments  and  organizations  that 
represent  categories,  subcategories  or 
individual  sources  which  assure 
implementation  and  effectiveness  of 
management  measures. 

A  State,  Territory,  or  authorized  Tribe 
may  need  to  consider  other  programs  to 
address  pollutants  introduced  in  a 
waterbody  by  atmospheric  deposition  or 
groundwater.  For  example,  the  State, 
Territory,  or  authorized  Tribe  could  rely 
on  scheduled  reductions  in  atmospheric 
sources  under  the  Clean  Air  Act  or 
similar  State  authority.  Likewise,  it 
could  rely  on  reduced  groundwater 
loadings  as  a  result  of  remedial  actions 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  similar  State 
authority.  If  these  programs  cannot 


provide  reasonable  assiuance  that  the 
pollutant  loads  will  be  reduced,  the  load 
reduction  will  have  to  be  assigned  to 
other  soiuTies. 

Generally,  a  State,  Territory,  or 
authorized  Tribe  will  demonstrate 
reasonable  assurance  for  the  part  of  the 
load  allocation  that  addresses  the 
loading  of  pollutants  contributed  by 
background  sources  by  quantifying  the 
loading  so  that  it  Ccui  be  included  in  the 
calculation  of  the  total  loading  in  a 
waterbody.  In  these  situations,  this 
backgroimd  loading  would  be  presumed 
to  be  constant  and  load  reductions  will 
be  assigned  to  other  sources.  However, 
if  a  State,  Territory,  or  authorized  Tribe 
expects  that  the  background  loadings 
will  decrease  as  a  result  of  some  action 
and  is  relying  on  this  decrease  in  the 
calculation  of  wasteload  and  load 
allocations,  then  the  State,  Territory,  or 
authorized  Tribe  will  need  to  apply  the 
four-part  test  to  demonstrate  the 
reasonable  assurance  for  this  expected 
reduction. 

The  test  of  reasonable  assurance  in 
today's  rule  is  not  met  simply  by  having 
programs,  authorities  or  voluntary 
measures  described  in  the  definition  of 
reasonable  assxu^nce  in  place.  In  order 
for  such  programs,  authorities  or 
measures  to  provide  reasonable 
assiuance  each  one  of  the  four  parts  of 
the  test  must  be  satisfied.  For  example, 
if  a  State  offers  a  particular  voluntary 
program  approved  under  section  319  as 
proof  of  reasonable  assurance,  EPA  will 
review  the  program  information  to  see 
whether  it  specifically  addresses  the 
waterbody/pollutant  of  concern, 
includes  actions  that  will  be 
implemented  as  expeditiously  as 
practicable,  will  be  accomplished 
through  a  reliable  delivery  mechanism 
with  a  good  track  record  of  success  and 
meet  the  adequate  funding  test. 

Reasonable  Assurance  When  EPA 
Establishes  TMDLs 

In  some  cases,  EPA  will  have  to 
disapprove  a  State's  TMDL  and 
estabhsh  the  TMDL.  When  establishing 
a  TMDL,  EPA  will  also  have  to  provide 
reasonable  assiu-ance  as  required  by 
§§  130.32(c)  and  130.2{p).  hi  providing 
reasonable  assurance,  EPA  may  rely  on 
various  statutory  or  regulatory 
authorities  to  meet  the  four-part  test 
which  applies  to  load  allocations  for 
soiuces  not  subject  to  an  NPDES  permit. 
EPA  cannot,  of  course,  require  States, 
Territories  or  authorized  Tribes  to  use 
their  own  statutory  or  regulatory 
authorities  to  provide  reasonable 
assurance  for  EPA.  EPA  may,  however, 
condition  some  or  all  CWA  grants  to  the 
fullest  extent  practicable  and  in  a 
manner  consistent  with  the  effective 


operation  of  other  CWA  programs  in 
order  to  meet  the  adequate  funding  part 
of  the  four-part  reasonable  assurance 
test.  Such  action  would  by  itself  serve 
to  satisfy  that  part  of  the  reasonable 
assurance  test  when  EPA  establishes  a 
TMDL.  For  example,  EPA  may 
condition  section  319  grants  such  that 
States  can  only  use  some  or  all  of  these 
funds  to  implement  management 
measures  in  watersheds  where  EPA  has 
estabhshed  a  TMDL  that  includes  load 
reductions  for  nonpoint  sources. 
Similarly,  EPA  may  condition  section 
106  grants  to  States  such  that  some  of 
the  funds  for  monitoring  can  only  be 
used  to  support  the  monitoring 
specified  in  TMDL  implementation 
plans.  EPA  may  also  use  its  voluntary, 
incentive-based  programs,  such  as 
section  104(b)(3)  demonstration  grants 
for  watershed  restoration,  to  ensiu-e  that 
management  measures  are  funded  and 
implemented.  EPA  may  provide 
reasonable  assurance  for  wasteload 
allocations  by  issuing  NPDES  permits 
within  the  time  frames  prescribed  by 
§  130.32(c)(l)(ii)  where  EPA  is  the 
permitting  authority,  or  by  objecting  to 
expired  State-issued  permits  so  that  new 
permits  will  be  issued  to  implement 
wasteload  allocations  from  approved 
TMDLs. 

By  requiring  such  a  demonstration  of 
reasonable  assurance  before  it  may 
approve  or  establish  a  TMDL,  EPA  does 
not  intend  to  create  a  mandatory  duty  or 
legal  obligation  that  either  the  State, 
Territory,  authorized  Tribe  or  EPA 
implement  those  actions  identified  as 
providing  reasonable  assurance.  The 
reasonable  assurance  demonstration  is  a 
"snapshot-in-time"  identification  of 
those  voluntary  and  regulatory  actions 
that  the  State,  Territory,  authorized 
Tribe  or  EPA  intends  to  take  to  ensure 
that  the  nonpoint  source  load 
allocations  assigned  in  the  TMDL  will 
be  realized.  If  such  demonstration  is 
deemed  satisfactory  at  the  time  the 
TMDL  is  being  reviewed  or  developed 
by  EPA,  the  TMDL  may  be  approved  or 
established.  If  in  the  future,  the  State, 
Territory,  authorized  Tribe  or  EPA 
determines  that  the  TMDL  is  not  being 
implemented,  or  that  the 
implementation  plan  needs  to  be 
revised,  the  State,  Territory,  authorized 
Tribe  or  EPA  may  take  action,  as 
appropriate  under  existing  State, 
Territorial,  Tribal  or  Federal  legal 
authority,  to  effect  implementation  or 
revise  the  TMDL.  Nothing  in  this  rule, 
however,  creates  in  EPA  or  the  States 
new  legal  authority  beyond  that 
provided  by  existing  State,  Territorial, 
Tribal  or  Federal  law  to  implement  load 
allocations  for  nonpoint  sources  or 
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creates  for  EPA,  States,  Territories  or 
authorized  Tribes  a  mandatory  duty  to 
do  so. 

k.  New  Definition  of  Waterbody 
(§130.2(q)) 

What  did  EPA  propose?  EPA 
proposed  a  definition  of  the  new  term 
"waterbody"  to  codifv  EPA's 
interpretation  of  the  term  for  the 
purposes  of  TMDLs.  The  proposed 
definition  would  have  provided  States, 
Territories,  and  authorized  Tribes  more 
flexibility  than  the  current  regulation 
which  refers  to  segments  and  would 
have  allowed  States,  Territories,  and 
juthorized  Tribes  to  tailor  the 
geographical  size  of  the  watershed  for 
which  the  TMDL  was  being  established 
to  match  the  pollutants  and  natxire  of 
impairment. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments  on 
this  definition.  Most  commenters 
suggested  that  the  definition  exclude 
Hphemeral  streams  and  wetlands.  These 
commenters  expressed  concern  over  the 
application  of  water  quality  standards  to 
these  waterbodies,  and  thus  suggested 
that  TMDLs  should  not  be  established 
for  them.  Other  comments  expressed 
concern  that  the  definition  would 
prevent  establishment  of  a  TMDL  for 
one  segment  of  a  river. 

What  is  EPA  promulgating  today? 
.\fter  review  of  comments.  EPA  is 
j)romulgating  the  proposed  definition 
with  two  minor  changes.  First,  EPA  is 
revising  the  proposed  language  to 
recognize  that  waterbodies  can  be  made 
up  of  one  or  more  segments  of  rivers, 
streams,  lakes,  wetlands,  coastal  waters 
(r  ocean  waters.  EPA  did  not  intend  to 
require  that  a  TMDL  consider  the  full 
geographic  extent  of  a  waterbody. 
Rather  EP.'\  intended  to  give  States, 
"Vrritories  and  authorized  Tribes  the 
flexibility  to  establish  TMDLs  for  one  or 
more  segments.  Second.  EP.A  is  adding 
c  recommendation  to  the  rule  that  the 
use  of  segments  should  be  consistent 
with  the  use  of  segments  in  a  State's 
water  quality  standards.  EPA  is  making 
this  recommendation  to  help  promote 
consistency  between  how  TMDLs  are 
developed  and  how  water  quality 
standards  are  expressed. 

EPA  does  not  believe  that  the  nature 
of  a  waterbody,  such  as  an  ephemeral 
stream  or  a  wetland,  and  the  challenge 
that  nature  may  pose  to  establishing  a 
TN'TDL,  should  preclude  it  from  being 
defined  as  a  waterbody.  EPA  believes 
that  this  IS  a  water  quality  standard 
ivsue  and  that  the  appropriate  forum  for 
njsolving  questions  about  water  quality 
standards  is  in  the  development  of  the 
standards  themselves,  and  not  in  the 


application  of  the  standards  in  a  TMDL 
context. 

1.  New  Definition  of  List  (§  130.2{v)) 

What  did  EPA  propose?  EPA 
proposed  to  include  a  new  definition  to 
refer  to  the  four  elements  of  the  list  and 
the  prioritized  schedule.  EPA  proposed 
this  revision  to  expedite  reference  to  the 
four  elements  and  schedule  within  the 
rule. 

What  comments  did  EPA  receive? 
EPA  received  no  substantial  comments 
unique  to  this  definition.  Some 
commenters  did  offer  suggestions  on 
what  are  acceptable  elements  of  a  list; 
these  comments  are  addressed  in  parts 
of  today's  preamble  that  address  these 
elements. 

What  is  EPA  promulgating  today? 
EPA  is  revising  the  proposed  definition 
of  "list  of  impaired  waterbodies"  to 
make  it  consistent  with  other  provisions 
of  the  final  rule.  First,  EPA  is  clarifying 
that  the  list  consists  of  all  four  parts  of 
the  required  submission.  This  is  to 
ensure  that  there  is  no  confusion  over 
whether  certain  parts  of  the  list  that  may 
be  submitted  along  with  the  State's 
section  305(b)  report  are  in  fact  part  of 
the  section  303(d)  list.  In  addition,  the 
definition  states  that  Part  1  of  the  list 
includes  both  waterbodies  identified  for 
TMDL  development  and  the  prioritized 
schedule  for  those  waterbodies.  This 
revision  makes  the  definition  consistent 
with  the  requirement  to  submit  the 
prioritized  schedule  as  part  of  the  list 
itself,  subject  to  EPA  approval  or 
disapproval,  rather  than  as  a  separate 
docmnent  with  the  list  submission  that 
EPA  will  review  but  not  take  action  on. 

2.  Response  to  Requests  for  New 
Definitions 

What  did  EPA  propose?  EPA's 
proposal  of  August  23,  1999,  requested 
comments  on  all  aspects  of  adding  new 
definitions. 

What  comments  did  EPA  receive? 
EPA  received  comments  suggesting  that 
EPA  add  several  definitions  for  terms 
used  in  the  proposed  rule  or  discussed 
in  comments  which  requested  additions 
to  the  requirements  of  the  final  rule. 

What  is  EPA  promulgating  today? 
EPA  has  decided  not  to  add  other 
definitions  to  §  130.2.  EPA  is  not  adding 
a  definition  of  "balanced  indigenous 
population  offish,  shellfish,  and 
wildlife."  There  is  an  existing  regulatory 
definition  of  the  term  "balanced 
indigenous  population"  in  §  125.70  that, 
although  it  explicitly  applies  only  to  the 
rejjulations  implementing  section 
316(a),  provides  the  Agency's 
interpretation  of  this  term  for  purposes 
of  identifying  impaired  waterbodies  and 


establishing  TMDLs  pursuant  to  section 
303(d). 

EPA  is  not  adding  a  definition  of 
"watershed."  The  term  is  not  used 
within  the  final  nde  to  trigger  a 
regulatory  provision,  and  thus  does  not 
require  definition.  EPA  prefers  to  allow 
States,  Territories,  and  authorized 
Tribes  the  flexibility  to  define  a 
watershed  within  the  context  of  their 
own  programs.  However,  EPA 
encourages  the  use  of  the  hydrologic 
unit  codes  for  watersheds  defined  by  the 
U.S.  Geologic  Survey  since  they  are  a 
uniform  system  of  watershed 
identification  that  will  clearly  identify 
to  other  States,  Territories,  Tribes.  EPA 
and  the  public  the  boundaries  of 
watersheds  defined  by  the  States  in  the 
context  of  their  water  quality  programs. 

EPA  is  not  including  a  specific 
definition  in  the  final  rule  for  '  trading" 
and  thus  declines  to  add  trading-related 
definitions  for  "real."  "quantifiable"  or 
"surplus"  as  suggested  by  some 
comments  as  being  necessary  if  EPA 
included  regulatory  provisions  for 
trading. 

EPA  is  not  adding  a  definition  of 
"existing  and  readily  available,"  "man- 
made  or  man-induced,"  "point  source," 
"nonpoint  source,"  and  "waters  of  the 
contiguous  zone."  This  final  rule  at 
§  130.22(b)  already  provides  a  definition 
of  existing  and  readily  available  water- 
quality  related  data  and  information  by 
enumerating  particular  categories  of 
water-quality  related  data  and 
information  that  must  be  considered. 
The  regulations  clearly  state  that  this 
list  is  not  exhaustive,  but  rather  is 
intended  to  identify  specific  kinds  of 
water  quality-related  data  and 
information  that  will  be  considered 
existing  and  readily  available,  in 
addition  to  water-quality  related  data 
and  information  in  other  relevant 
categories  that  are  not  explicitly  listed 
in  the  regulations.  EPA  does  not  believe 
it  can  acciuately  identify  each  and  every 
type  of  water-quality  related  data  and 
information  that  should  be  considered 
in  every  state's  listing  process,  in  light 
of  the  broad  variety  of  relevant  water- 
quality  related  data  and  information  that 
is  and  will  be  available.  Therefore,  it  is 
appropriate  to  list  specific  categories 
that  are  likely  to  exist  for  every  state, 
and  leave  it  to  the  States.  Territories, 
and  authorized  Tribes  to  collect  and 
evaluate  other  relevant  information. 

The  CWA  itself  uses  the  term  "man- 
made  or  man-induced"  within  the 
statutory  definition  of  pollution;  EPA 
believes  this  term  is  very  clear  and 
needs  no  further  clarification.  The  CWA 
already  defines  "point  source"  and  EPA 
does  not  believe  that  today's  rule  needs 
to  reiterate  this  definition.  EPA 
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interprets  "nonpoint  source"  to  apply  to 
all  sources  that  do  not  meet  the 
statutory'  definition  of  a  point  source. 
Finally," the  CWA  at  section  502(a) 
already  defines  the  term  "contiguous 
zone"  and  EPA  does  not  believe  that  it 
needs  to  reiterate  this  definition  in 
today's  final  rule. 

EPA  disagrees  that  it  should  add  a 
definition  of  "sensitive  aquatic  species." 
This  term  was  used  in  the  proposal 
merely  to  indicate  a  factor  that  States, 
Territories  and  authorized  Tribes  should 
consider  when  establishing  priorities  for 
TMDLs.  Since  this  is  a  discretionary 
practice  in  the  final  rule,  EPA  believes 
that  it  need  not  define  the  term. 

EPA  also  disagrees  that  it  should  add 
a  definition  of  "seasonal  variations." 
This  term  originates  in  CWA  section 
303(d)(1)(C).  EPA  believes  it  means 
seasonal  variation  in  environmental 
conditions  which  affect  a  waterbody's 
chciracter,  e.g.,  variations  in  a 
waterbody's  temperature,  flow  rate,  or 
dissolved  oxygen  level.  EPA  does  not 
believe  the  term  needs  a  separate 
regulatory  definition.  Further, 
§  130.32(b)(9)  provides  sufficient 
explanation  of  what  is  to  be  included  in 
the  assessment  of  seasonal  variation. 

EPA  disagrees  that  it  should  add  a 
definition  of  "comprehensive  watershed 
management  plan."  This  term  is  not 
used  in  the  final  rule,  and  thus  does  not 
require  definition. 

EPA  disagrees  that  it  should  add  a 
definition  of  "natural  sources/causes" 
or  "ephemeral  stream."  EPA  believes 
these  terms  are  best  defined  in  State, 
Territorial  and  authorized  Tribe's  water 
quality  standards.  The  term  "natxual 
sources/causes"  was  suggested  to  clarify 
how  a  TMDL  would  address 
impairments  caused  by  natiual  sources 
or  causes.  EPA  believes  this  question  is 
best  addressed  when  a  State,  Territory, 
or  authorized  Tribe  decides  the 
appropriate  water  quality  criteria  for 
that  waterbody.  The  term  "ephemeral 
stream"  was  suggested  to  identify  a  type 
of  waterbody  for  which  special  water 
quality  standards  would  be  necessary. 
Again,  EPA  believes  this  question  is  best 
addressed  when  a  State,  Territory,  or 
authorized  Tribe  decides  the 
appropriate  water  quality  criteria  for 
that  waterbody. 

B.  Who  Must  Comply  With  the 
Requirements  of  Subpart  C?  (§  130.20) 

What  did  EPA  propose?  EPA's 
proposal  included  a  list  of  entities 
which  would  be  subject  to  the  subpart 
C  regulations.  The  proposal  defined  the 
term  "you"  to  pertain  to  States, 
Territories,  and  authorized  Tribes.  The 
proposal  also  stated  that  portions  of 
subpart  C  apply  to  EPA. 


What  comments  did  EPA  receive? 
EPA  received  only  a  few  of  comments 
on  this  section.  These  comments 
expressed  concern  that  EPA  was  only 
subject  to  unspecified  portions  of 
subpart  C,  and  recommended  that  EPA 
should  be  subject  to  the  same 
requirements  as  are  States,  Territories, 
and  authorized  Tribes. 

What  is  EPA  promulgating  today? 
EPA  declines  to  further  clarify  this 
section.  Its  purpose  is  to  explain  that  the 
term  "you"  as  used  in  a  rule  written  in 
plain  EngUsh  applies  to  States, 
Territories  and  authorized  Tribes.  As  to 
the  parts  of  the  rule  that  apply  to  EPA, 
EPA  considers  that  §§  130.22,  130.23, 
130.25,  130.26,  130.27,  130.28, 
130.29,130.31,  130.32,  130.33.  130.36, 
and  130.37  apply  to  EPA  when  EPA 
establishes  Usts  or  TMDLs.  These  are 
the  same  substantive  requirements  that 
apply  to  States,  Territories,  and 
authorized  Tribes. 

Other  sections  of  subpart  C  pertain  to 
EPA's  review  and  approval  or 
disapproval  of  lists  and  TMDLs.  These 
sections  are  specifically  identified  in  the 
titles  for  the  sections. 

C.  What  is  the  Purpose  of  Subpart  C? 
(§130.21) 

EPA  proposed  to  include  this  section 
in  the  regulations  to  give  the  reader  an 
overall  siunmary  of  the  requirements 
included  in  §§  130.22  through  130.37  of 
Subpart  C.  EPA  received  many 
comments  regarding  the  purpose  of  its 
proposal.  These  comments  are  all 
addressed  in  other  parts  of  this 
preamble  or  in  the  Response  to 
Comments  Docvunent.  For  the  sake  of 
clarity,  this  section  has  been  slightly 
expanded  in  today's  rule  to  reflect 
decisions  made  on  the  veirious 
requirements  which  are  explained  in 
detail  following  sections  of  the 
preamble.  In  addition,  the  section 
clearly  lays  out  the  actions  which  EPA 
will  undertake  in  the  absence  of 
approvable  actions  by  a  State,  Territory, 
or  authorized  Tribe.  Finally,  this  section 
is  reorganized  to  group  together 
requirements  for  States.  Territories,  and 
authorized  Tribes,  and  those  for  EPA. 

D.  What  Water-Quality  Related  Data 
and  Information  Must  be  Assembled  To 
Develop  the  List  of  Impaired 
Waterbodies?  (§  130.22) 

What  did  EPA  propose?  In  §  130.22  of 
the  proposal,  EPA  included  a  listing  of 
the  sources  of  water-quality  related  data 
and  information  which  a  State  should 
consider  in  order  to  develop  its  list  of 
impaired  waterbodies.  Generally,  EPA 
proposed  to  retain  the  requirements  of 
current  §  130.7(h)(5)  with  one 
significant  addition.  EPA  proposed  at 


§  130.22(b)(4)  that  States,  Territories  and 
authorized  Tribes  should  consider  the 
information  included  in  the  Drinking 
Water  Source  assessments  mandated  by 
the  Safe  Drinking  Water  Act.  EPA 
intended  that  the  data  obtained  from 
these  sources  would  then  be  analyzed 
using  the  State's  methodology 
developed  under  proposed  <s  130.23. 

What  comments  did  EPA  receive? 
EPA  received  a  significant  number  of 
comments  concerning  both  this  section 
and  proposed  §  130.23,  Some 
commenters  specifically  addressed  the 
list  of  data  sources  proposed  in  §  130.22. 
Their  comments  are  addressed  in  this 
section.  EPA  also  received  many 
comments  dealing  with  the  issues  of 
data  quality,  types  of  data  which  should 
be  considered  as  existing  and  readily 
available,  and  the  use  of  monitored  vs. 
modeled  or  evaluated  data.  Some 
commenters  raised  these  issues  in  the 
context  of  §  130.22.  others  in  the  context 
of  §  130.23  For  the  sake  of  clarity  EPA 
is  addressing  these  issues  in  the 
discussion  of  §  130.23. 

As  far  as  the  list  of  sources,  a 
significant  number  of  commenters  took 
exception  to  inclusion  of  the  source 
water  assessments  while  others 
supported  it.  Some  commenters 
suggested  that  source  water  assessments 
were  not  appropriate  sources  of  data 
because  they  are  likely  to  be  desk-top 
short-term  qualitative  documents 
containing  no  actual  data,  and  suggested 
that  sanitary  surveys  would  be  better 
sources  of  data.  Others  believed  that 
EPA  should  clarify  that  ground  water 
assessments  should  not  be  used  for 
listing  decisions.  Other  commenters 
suggested  either  additions  or  deletions 
from  the  list. 

What  is  EPA  promulgating  today? 
After  careful  consideration  of  these 
comments,  EPA  is  promulgating  this 
section  as  proposed.  The  Agency 
appreciates  that  there  are  other  sources 
of  data  available  and  does  not  intend  the 
list  to  be  exclusive.  States  must  consider 
other  types  of  water  quality-related  data 
and  information  that  are  existing  and 
readily  available.  On  the  other  hand, 
EPA  does  not  expect  the  States. 
Territories  and  authorized  Tribes  to  use 
data  contained  in  the  listed  documents, 
including  source  water  or  groundwater 
assessments,  in  an  indiscriminate 
fashion.  The  expressed  purpose  of 
§  130.23  is  to  document  the  decision 
process  the  States,  Territories  and 
authorized  Tribes  will  use  to  consider 
how  data  from  these  and  any  other 
existing  and  readily  available  sources 
will  be  used  in  making  listing  decisions. 
Thus,  States,  Territories,  and  authorized 
Tribes  must  consider  all  existing  and 
readily  available  water  quality-related 
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data  and  information  in  the  listing 
process,  but  may  decide  not  to  use 
certain  such  data  or  information  as  a 
basis  for  listing  waters  These  decisions 
will  be  explained  in  the  state's 
methodology,  discussed  below,  so  that 
the  public  and  EPA  will  have  an 
opportunity  to  provide  input  on  the 
decision  process. 

F.  How  Must  the  Methodology  for 
Considenng  and  Evaluating  Existing 
and  Available  Water-Qualit\'  Related 
Data  and  Information  to  Develop  the 
List  bp  Documented?  (§  130.23) 

What  did  EPA  propose?  Under  the 
current  regulations.  States.  Territories 
and  authorized  Tribes  must  submit  to 
EPA  documentation  justifying  their 
decisions  to  list  or  not  list  waterbodies 
at  the  same  time  they  submit  the  list. 
EPA  proposed  to  decouple  the  two 
requirements  to  provide  for  early  input 
from  stakeholders  and  EPA  on  this 
decision-making  process.  EPA's 
rationale  was  that  resolving 
methodology  issues  early  in  the  process 
would  lead  to  better,  more  readily 
approvable  lists.  EPA  proposed  to 
require  that  States,  Territories,  and 
authorized  Tribes  develop  a 
methodology  covering  all  aspects  of 
how  existing  and  readily  available  data 
and  information  would  be  used  to 
identify  waterbodies  as  impaired,  assign 
priorities  and  develop  a  schedule  for 
establishing  TMDLs. 

What  comments  did  EPA  receive? 
EPA  received  a  significant  number  of 
comments  concerning  the  use  of  all 
existing  and  readily  available  data  as  a 
basis  for  listing  and  delisting  impaired 
waters.  Many  commenters  strongly 
advocated  the  use  of  data  from  all 
sources,  with  or  without  QA  QC 
documentation.  These  commenters  were 
concerned  that  setting  data  quality 
requirements  too  high  would  result  in  a 
less  than  comprehensive  assessment  of 
iil  waters,  and  therefore  dramatically 
limit  or  underestimate  the  identification 
dJid  listing  of  impaired  waters.  They 
pointed  out  that  listing  and  TMDL 
•establishment  is  an  iterative  process, 
and  that  if  necessary.  States.  Territories 
and  authorized  Tribes  could  collect 
supplemental  data  to  confirm  or  make 
adjustments  to  their  initial  listing 
decisions.  Numerous  commenters 
suggested  that  data  should  not  be  used 
for  the  basis  of  listing  and  delisting 
unless  it  met  rigorous  QA/QC 
requirements,  and  was  collected  and 
processed  with  documented  and 
scientificallv  valid  protocols.  Several 
commenters  supported  the 
establishment  of  prescribed  QA/QC  data 
quality  guidelines  in  order  to  assiue  that 


all  data  met  a  minimum  level  of 
technical  credibility. 

Numerous  commenters  suggested  that 
EPA  specify  in  detail  the  contents  of  an 
adequate  assessment  methodology.  In 
this  approach.  EPA  would  establish 
requirements  for  sampling  design,  data 
collection,  and  data  analysis  and 
interpretation.  Other  commenters 
objected  to  such  a  "one  size  fits  all" 
approach,  and  believed  that  the  format 
and  contents  of  the  methodology  should 
be  left  to  States.  Territories  and 
authorized  Tribes 

Several  conunenters  expressed 
concerns  over  the  proposed  requirement 
that  there  be  a  separate  public 
participation  process  in  the 
development  of  the  methodology,  while 
others  asked  for  more  specific  public 
participation  requirements  which  would 
mandate  involvement  of  certain 
stakeholders.  Several  commenters  also 
suggested  that  the  methodology  be 
adopted  through  rulemaking.  Some 
commenters  asked  that  the  final 
methodology  be  made  available  to  the 
public. 

A  number  of  commenters  expressed 
concern  over  the  adequacy  of  current 
monitoring  programs  to  characterize  and 
evaluate  their  waters  in  a 
comprehensive  maimer,  regardless  of 
how  restrictive  the  States,  Territories 
and  authorized  Tribes  are  in  the  use  of 
existing  and  readily  available  data  and 
information.  They  pointed  out  that 
State,  Territorial  and  authorized  Tribal 
monitoring  programs  needed  to  expand 
their  spatial  and  temporal  coverage, 
monitor  for  additional  parameters,  and 
rapidly  incorporate  biological  and 
habitat  quality  indicators. 

Finally,  some  commenters  suggested 
that  the  methodology  needed  to 
consider  how  to  resolve  disagreements 
involving  waterbodies  that  crossed 
Territorial  and  all  Tribal  boundaries. 

What  is  EPA  promulgating  today? 
EPA  is  making  several  changes  to  the 
proposed  language  to  conform  with 
decisions  explained  elsewhere  in  this 
preamble.  These  changes  reflect  the 
decision  that  the  section  303(d)  list 
include  four  Parts,  and  for  Part  1,  the 
prioritized  schedule  for  establishing 
TMDLs.  Also,  in  recognition  of  the  fact 
that  EPA  will  be  reviewing  and 
commenting  on,  but  not  approving  or 
disapproving,  the  methodology,  EPA 
has  revised  the  regulatory  text  to  say 
that  States,  Territories,  and  authorized 
Tribes  "should",  rather  than  must, 
include  certain  elements  in  the 
methodology. 

EPA  is  retaining  the  proposed 
requirement  that  there  be  a  separate 
public  participation  process  in  the 
development  of  the  methodology.  EPA 


recognizes  the  cost  savings  of  combining 
the  public  participation  of  the 
methodology  with  that  of  the  list. 
However,  EPA  believes  there  is  a 
significant  benefit  to  the  public  to  have 
reviewed  the  methodology  before  the 
pubhc  reviews  the  list  of  impaired 
waters.  EPA  is  also  adding  language  to 
encourage  States,  Territories  and 
authorized  Tribes  to  provide  direct 
notification  of  the  availability  of  the 
draft  methodology  to  persons  who 
submit  a  written  request.  This  change 
conforms  wdth  changes  made  to  §  130.36 
and  makes  all  public  notice 
requirements  contained  in  the  final  rule 
consistent.  EPA  believes  it  is  reasonable 
to  expect  States  to  provide  direct 
notification  to  such  parties,  and  that  it 
will  not  be  burdensome.  Public 
participation  is  essential  to  ensuring 
accurate,  comprehensive  lists,  and 
providing  persons  with  sufficient 
interest  in  the  process  to  request 
notification  in  writing  is  a  fairly  simple 
way  to  further  ensure  that  all  interested 
parties  receive  notice  of  the  availability 
of  the  draft  methodology.  EPA  notes  that 
States  need  not  respond  to  such  requests 
by  providing  copies  of  the  methodology 
itself,  but  rather  may  simply  notify  the 
requesting  parties  that  the  methodology 
is  available  for  public  review  and 
comment.  EPA  also  agrees  with  the 
comment  that  the  public  should  have 
access  to  the  final  methodology  and  is 
adding  language  to  this  effect.  Today's 
final  rule  does  not  specify  how  States, 
Territories,  and  authorized  Tribes  are  to 
make  the  methodology  available.  EPA 
expects  that  they  will  use  their  existing 
practices  for  doing  so.  EPA  is  requiring 
that  the  final  methodology  be  made 
available  to  the  pubfic. 

EPA  also  agrees  with  the  commenter's 
concerns  regarding  State,  Territorial  and 
authorized  Tribal  monitoring  protocols. 
The  final  regulations  specify  that  the 
methodology  should  describe 
procedures  that  States,  Territories  and 
authorized  Tribes  will  use  to  collect 
ambient  water  quality  information.  EPA 
believes  this  is  reasonable  and 
appropriate  to  provide  as  part  of  the 
methodology  since  this  information  will 
likely  be  critical  in  listing  waterbodies 
as  well  as  determining  whether 
waterbodies  are  meeting  standards  and 
may  be  removed  from  the  list.  It  is 
important  for  the  public  to  be  informed 
of  the  data  collection  methods  the  State, 
Territory,  or  authorized  Tribe  intends  to 
use,  and  to  have  an  opportunity  to 
comment  on  such  methods.  EPA 
believes  this  process  will  serve  to 
minimize  concerns  that  would 
othenvise  be  raised  later,  when  the 
State,  Territory,  or  authorized  Tribe  lists 
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or  removes  waters  based  on  data  it  has 
collected  through  its  ambient  water 
quality  data  collection  programs. 

EPA  supports  the  collection  and  use 
of  high  quality  data  in  decision  making. 
EPA's  grant  regulations  require  that 
when  grantee  projects,  such  as  State  and 
Territorial  water  quality  work  using 
CWA  section  106  hinds,  involve 
environmentally-related  measurement 
or  data  generation,  the  grantee  shall 
implement  quality  assurance  practices 
that  produce  data  of  quality  adequate  to 
meet  the  project  objectives.  40  CFR 
31.45.  Because  regulations  already 
require  quality  assurance  practices,  EPA 
declines  to  duplicate  these  requirements 
in  today's  rule.  EPA  has  published 
gmdance  which  governs  EPA's  own  data 
collection  activities  and  references 
quality  assurance/quality  control 
guidances  for  others.  See  "Policy  and 
Program  Requirements  to  Implement  the 
Mandatory  Quality  Assurance 
Program",  EPA  Order  5360.1,  April  3, 
1984,  as  revised  July  16,  1998. 

Similarly,  EPA  recognizes  the  concern 
that  quality  assurance  practices  could  be 
set  at  so  high  a  level  as  to  preclude 
consideration  of  most  environmental 
water-quality  related  data.  For  this 
reason,  EPA  is  committing  in  the  final 
rule  to  comment  about  a  State's, 
Territory's  or  authorized  Tribe's 
assessment  methodology.  This  will 
allow  EPA  to  express  concerns  about  the 
assessment  methodology,  including 
whether  the  State,  Territory,  or 
authorized  Tribe  inappropriately 
included  or  excluded  water-quality 
related  data.  In  addition,  EPA  will 
consider  this  when  EPA  reviews  the  list 
of  impaired  waters. 

The  final  rule  at  §  130.23(e)(2)  now 
provides  that  the  State,  Territory,  or 
authorized  Tribe  should  develop  a 
process  for  resolving  disagreements 
with  other  jurisdictions  involving 
waterbodies  crossed  by  Territorial  and 
Tribal  boundaries,  in  addition  to  the 
State  and  authorized  Tribal  boundaries 
discussed  in  the  proposal.  EPA  is 
adding  Territories  to  this  provision 
because,  under  section  303(d), 
Territories  are  considered  in  the  same 
way  as  States.  EPA  is  adding  Tribes  that 
are  not  authorized  to  administer  section 
303(d)  to  this  provision  because,  in  part. 
Tribes  without  section  303(d) 
authorization  may  have  authorization 
under  section  303(d)  for  water  quality 
standards,  and  a  resolution  of  disputes 
over  how  to  interpret  and  use  water 
quality  standards  becomes  relevant. 

EPA  also  declines  to  specify  in  the 
final  rule  the  detailed  contents  of  an 
adequate  assessment  methodology.  EPA 
believes  that  States,  Territories,  and 
authorized  Tribes  need  the  flexibility  to 


tailor  their  assessment  methodology  to 
their  monitoring  programs  and  the 
waterbodies  within  their  jurisdiction 
and  that  methods  change  over  time.  To 
assist  States,  Territories  and  authorized 
Tribes,  EPA  is,  however,  developing 
guidance  on  this  subject  which  will 
include  key  elements  of  monitoring 
programs,  monitoring  design  for 
achieving  comprehensive  coverage  of 
assessments,  and  decision  criteria  for 
determining  impairments.  This 
guidance  will  be  available  to  the  States, 
Territories,  and  authorized  Tribes  in 
2000,  unless  delayed  by  the  TMDL 
rider. 

EPA  recognizes  the  concerns 
expressed  by  commenters  over  the 
adequacy  of  current  monitoring 
programs  to  characterize  and  evaluate 
their  waters  in  a  comprehensive 
manner.  EPA  continues  to  work  with 
States,  Territories,  and  other 
stakeholders  to  increase  the  quality  and 
comprehensiveness  of  water  quality 
monitoring  and  assessment  programs. 
This  is  achieved  through  data  sharing 
and  development  of  consistent 
monitoring  designs  and  assessment 
criteria.  EPA  provides  technical 
assistance,  guidance  and  resources  for 
monitoring  design  and  implementation. 
EPA  and  its  partners  in  States. 
Territories,  Tribes  and  other  Federal 
agencies  are  developing  a  consolidated 
assessment  methodology  that  will 
provide  a  consistent  approach  for 
characterizing  water  quality. 

F.  When  Must  the  Methodology  be 
Provided  to  EPA?  (§  130.24) 

What  did  EPA  propose?  EPA 
envisioned  the  methodology  as  an 
evolving  document  which  States, 
Territories  and  authorized  Tribes  would 
revise  as  appropriate  at  some  Ume 
during  the  listing  cycle.  EPA  proposed 
that  States,  Territories  and  authorized 
Tribes  would  submit  their  first  final 
methodology  to  EPA  no  later  than 
January  31,  2000.  and  no  later  than 
January  31  of  every  year  preceding  the 
year  when  a  list  would  be  due,  but 
noted  in  the  preamble  that  the  first  date 
was  subject  to  change  based  on  the  date 
when  these  regulations  would  be 
promulgated.  EPA  also  proposed  that  it 
would  review  the  listing  methodology 
and  provide  comments  to  the  State, 
Territory,  or  authorized  Tribe.  EPA 
proposed  to  consider  the  methodology 
in  its  approval  or  disapproval  of  the 
section  303(d)  list  and  explained  in  the 
preamble  to  the  proposal  that  it  was 
considering  using  the  way  in  which 
EPA's  comments  on  the  draft 
methodology  were  addressed  as  a  factor 
in  approving  or  disapproving  the  list. 


What  comments  did  EPA  receive? 
Commenters  expressed  differing 
opinions  on  how  frequently  the 
methodology  should  be  submitted. 
Some  advocated  a  one  time  submission, 
with  updates  as  needed.  Others 
suggested  that  the  methodology  be 
submitted  with  each  list.  There  was  a 
diverse  set  of  comments  concerning  the 
role  of  EPA  in  formally  approving  the 
methodology.  Some  commenters 
strongly  endorsed  a  formal  approval/ 
disapproval  of  the  methodology  as  part 
of  EPA's  action  on  the  submitted  list. 
Some  commenters  believed  that  EPA 
had  no  role  in  reviewing  or  approving 
the  methodology.  They  believed  that  it 
was  strictly  a  State.  Territorial  and 
authorized  Tribal  responsibility  to 
establish  and  implement  data  collection 
and  assessment  protocols.  Numerous 
commenters  strongly  advocated  that 
EPA  only  provide  advice,  comment  and 
technical  guidance  to  States,  Territories 
and  authorized  Tribes. 

What  is  EPA  promulgating  today? 
EPA  continues  to  believe  that  the 
methodology  will  be  an  evolving 
document;  therefore,  the  final  rule 
requires  that  it  be  provided  to  EPA 
during  every  listing  cycle.  However, 
EPA  recognizes  that  not  all  aspects  of 
the  methodology  may  change  during 
any  given  cycle,  and  the  final  rule 
provides  that  only  revised  portions  of 
the  methodology  need  be  provided.  EPA 
will  already  have  the  previous  list's 
methodology,  emd  will  have  provided 
comments  on  the  unchanged  portions 
during  prior  list  cycles.  Therefore, 
EPA's  comments  will  likely  focus  on 
any  changed  portions  of  the 
methodology.  However,  the  State, 
Territory,  or  authorized  Tribe  must 
make  available  to  the  public  for 
comment  the  entire  methodology, 
including  portions  unchanged  from 
prior  listing  cycles.  EPA  expects  the 
State,  Territory,  or  authorized  Tribe  to 
address  in  its  final  methodology 
comments  from  the  public  on  all  aspects 
of  the  methodology,  including  those  that 
were  not  changed. 

As  was  proposed,  the  final  rule 
requires  that  the  methodology  and 
updates  to  the  methodology  be  provided 
to  EPA  at  least  once  per  four-year  listing 
cycle.  EPA's  rationale  for  choosing  a 
four  year  list  submittal  cycle  is 
explained  later  in  this  preamble.  Except 
for  the  first  listing  cycle  pursuant  to 
these  regulations,  States,  Territories  and 
authorized  Tribes  must  provide  the 
methodology  no  later  than  two  years 
prior  to  the  due  date  of  the  list.  This 
time  provides  sufficient  time  for  States, 
Territories  and  authorized  Tribes  to 
collect  water-quality  related  data  for  the 
next  section  303(d)  list  consistent  with 
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their  most  recent  assessment 
methodology.  This  schedule  is 
compressed  for  the  first  list  because 
EPA  agrees  with  the  commenters  who 
expressed  an  urgency  in  seeing  these 
regulations  implemented.  The 
methodology  for  the  first  list  required  to 
be  submitted  under  today's  regulations 
is  due  no  later  than  November  1,  2001, 
five  months  before  the  list  is  due,  unless 
the  rider  is  in  effect  through  that  date. 
KPA  believes  this  date  strikes  a  balance 
between  the  competing  concerns  of 
allowing  States.  Territories  and 
authorized  Tribes  sufficient  time  to 
develop  a  methodology  (including 
providing  an  opportunity  for  the  public 
to  comment)  consistent  with  today's 
regulations,  and  having  state  lists 
submitted  under  today's  regulations 
without  undue  delay.  States,  Territories 
and  authorized  Tribes  will  have  nine 
months  to  develop  the  methodology  and 
submit  it  to  EPA.  EPA  will  review  the 
methodology  and  provide  comments 
within  60  days  (by  July  1.  2001).  Thus, 
the  State,  Territory,  or  authorized  Tribe 
will  have  nine  months  from  the  time  it 
receives  EPA's  comments  on  its 
methodology  to  develop  and  submit  its 
section  303(d)  list. 

EPA  will  not  formally  approve  or 
disapprove  the  methodology  but 
provide  comments  to  help  the  State, 
Territory',  or  authorized  Tribe  develop 
appropriate  methodologies  for  listing 
decisions  so  that  the  ultimate  goal  of 
§  130.23 — approvable  lists — is  achieved. 
Thus,  EPA's  review  of  and  comments  on 
State,  Territory,  or  authorized  Tribe 
methodologies  will  focus  on  whether 
the  methodology  will  result  in  an 
adequate  review  of  all  existing  and 
readily  available  water  quality-related 
information,  whether  the  factors  that 
will  be  used  to  make  listing  and  removal 
decisions  are  reasonable,  whether  the 
process  for  evaluating  different  kinds  of 
water-quality  related  data  and 
information  is  sufficient,  whether  the 
process  for  resolving  jurisdictional 
disagreements  is  sufficient,  whether  the 
process  for  developing  a  prioritized 
schedule  is  reasonable  and  consistent 
with  the  requirements  of  the  CWA  and 
EPA's  regulations,  and  whether  the 
State,  Territory,  or  authorized  Tribe  has 
adequately  responded  to  comments 
from  the  public  on  its  draft 
methodology. 

In  its  review  of  the  State's,  Territory's 
or  authorized  Tribe's  list  submission, 
EPA  will  consider  whether  the  State, 
Territory,  or  authorized  Tribe 
adequately  addressed  EPA's  comments 
on  its  final  methodology.  In  some  cases, 
the  failure  to  address  such  comments 
may  result  in  a  disapproval  or  partial 
disapproval  of  the  state's  list 


submission.  For  example,  if  EPA 
concludes  that  the  state's  methodology 
fails  to  adequately  consider  certain 
kinds  of  relevant  water-quality  related 
data  and  information,  but  this 
deficiency  is  not  corrected  in  the  final 
list  submission,  EPA  may  disapprove 
the  list  if  it  determines  that  this 
deficiency  resulted  in  the  state's  failure 
to  include  certain  waterbodies  required 
to  be  listed.  Therefore,  EPA  is  in  the 
final  regulation  committing  to  provide 
comments  to  States,  Territories  and 
authorized  Tribes  within  60  days  of 
receiving  the  methodology.  This  should 
give  States,  Territories  and  authorized 
Tribes  sufficient  time  to  make  necessary 
adjustments  in  their  methodology  to 
submit  an  approvable  list  to  EPA. 

EPA  is  also  revising  the  proposed 
language  to  require  in  the  final  rule  that 
States.  Territories  and  authorized  Tribes 
provide  to  EPA  a  summary  of  public 
comments  they  received  on  their  final 
methodology  and  of  their  response  to 
significant  comments.  EPA  believes  that 
it  can  better  provide  informed 
comments  on  State,  Territory,  and 
authorized  Tribe  methodologies  if  it 
knows  what  corrmients  they  received. 
Also,  EPA  believes  it  needs  this 
information  to  assist  in  its  review  and 
approval  or  disapproval  of  the  lists  of 
impaired  waterbodies  in  order  to 
understand  issues  raised  by  members  of 
the  public  and  how  they  were  addressed 
in  the  listing  process. 

In  the  event  that  the  effective  date  of 
today's  rule  is  later  than  May  1,  2001, 
States,  Territories,  and  authorized 
Tribes  are  not  required  to  develop  the 
methodology  for  the  year  2002  list 
under  the  requirements  of  this 
regulation.  Instead,  States,  Territories, 
and  authorized  Tribes  will  need  to 
provide  a  methodology  under  the 
previous  regulation.  See  Section  V.5  of 
the  preamble. 

G.  What  is  the  Scope  of  the  List  of 
Impaired  Waterbodies?  (§  130.25) 

What  did  EPA  propose?  EPA 
proposed  to  eliminate  the  term  "water 
quality-limited  segments  still  requiring 
TMDLs  "  from  the  regulations  and  to 
broaden  the  scope  of  the  list.  EPA 
proposed  requiring  States,  Territories 
and  authorized  Tribes  to  list  all 
impaired  or  threatened  waterbodies, 
regardless  of  whether  the  waterbody 
was  expected  to  attain  water  quality 
standards  following  the  application  of 
technology-based  controls  required  by 
section  301  and  306  of  the  CWA,  more 
stringent  effluent  limitations,  or  other 
required  pollution  controls. 

EPA  proposed  that  States,  Territories 
and  authorized  Tribes  would  list  all 
waterbodies  impaired  or  threatened  by 


pollutants,  by  pollution,  by  atmospheric 
deposition,  and  by  imknowrn  pollutants. 
EPA  proposed  that  these  waterbodies  be 
listed  regardless  of  the  source  of  the 
impairment:  point  source,  nonpoint 
source  or  a  combination  of  both.  EPA's 
rationale  for  this  proposed  section  was 
to  provide  a  list  that  served  as  a 
comprehensive  public  accounting  of 
impaired  and  threatened  waterbodies 
and  provided  all  stakeholders  with  an 
ongoing  record  of  success  in  attaining 
water  quality  standards  as  TMDLs  were 
completed  and  implemented. 

What  comments  did  EPA  receive? 
EPA  received  a  significant  number  of 
conunents  suggesting  that  threatened 
waterbodies  not  be  included  on  the 
section  303(d)  lists.  These  cemmenters 
stated  that  the  section  303(d)  list  was 
expressly  for  waterbodies  not  meeting 
water  quality  standards — not 
waterbodies  currently  meeting  water 
quality  standards  even  if  they  exhibited 
a  declining  trend  in  water  quality. 
Several  commenters  supported  the 
inclusion  of  threatened  waters  on  the 
section  303(d)  list.  They  asserted  that 
protective  pollution  control  efforts 
would  prevent  further  deterioration  of 
these  waters,  and  prevent  them  from 
becoming  "formally"  impaired.  Many 
conmienters  suggested  that  threatened 
waters  not  be  listed,  but  be  tracked  suid 
reported  elsewhere.  Some  commenters 
expressed  concern  that  EPA  had  not  yet 
provided  sufficient  guidance  on  how  to 
define  a  declining  trend,  and  that 
radically  different  approaches  would  be 
employed  by  the  States.  In  general  the 
States  were  very  concerned  with  the 
workload  that  requirement  might  entail,' 
in  light  of  what  they  believed  to  be  a 
more  expansive  definition  of  a  TMDL. 

A  significant  number  of  commenters 
suggested  that  only  waters  impaired  by 
an  identified  pollutant  should  be 
required  to  be  listed,  and  that  waters 
impaired  by  pollution,  where  no 
pollutant  could  be  identified,  should 
not  be  listed.  It  was  their  view  that  the 
section  303(d)  list  was  intended  to 
identify  waterbodies  for  which  TMDLs 
for  d  pollutant  or  pollutants  were  to  be 
established.  Numerous  conunenters 
supported  the  required  listing  of 
waterbodies  impaired  by  pollution.  It 
was  their  position  that  the  inclusion  of 
pollution  impairments  was  a  more 
comprehensive  reporting  of  the  status  of 
the  nation's  waterbodies,  and  allowed 
States,  Territories  and  authorized  Tribes 
to  target  pollution  control  actions  more 
effectively. 

Several  commenters  objected  to  the 
use  of  drinking  water  standards  as  a 
basis  for  listing  impaired  waterbodies 
because  they  beUeved  that  MCLs  are 
developed  for  protecting  drinking  water 
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at  the  tap  and  are  wholly  inappropriate 
for  use  as  a  standard  to  define  ambient 
water  quality  impairments. 

EPA  received  numerous  comments 
suggesting  that  the  requirement  to  list 
waterbodies  impaired  or  threatened  by 
an  unknown  pollutant  be  eliminated. 
Some  commenters  believe  that  this 
language  was  so  wide-open  as  to  lead 
members  of  the  public  to  request  that 
waterbodies  be  listed  in  the  absence  of 
any  information  even  indicating  an 
impairment.  Many  commenters  were 
concerned  that  listing  for  an  impairment 
without  identif\ing  a  pollutant  could 
have  significant  adverse  regulatory 
implications.  Several  commenters  were 
concerned  that  in  many  cases  of 
biological  impairment,  the  pollutant 
coiUd  never  be  identified.  Other 
commenters  supported  listing 
waterbodies  where  the  pollutant  was 
unidentified.  They  endorsed  the  strategy 
to  first  list  the  waterbody,  and  then 
attempt  to  identify  the  pollutant  as  a 
first  step  in  establishing  the  TMDL. 

Several  commenters  strongly 
challenged  EPA's  authority  to  require 
the  listing  of  waterbodies  impaired  by 
nonpoint  source  pollution.  It  was  their 
interpretation  of  section  303(d)  that  the 
text  "waterbodies  for  which  effluent 
limitations  required  by  section 
301(b)(1)(A)  and  (B).  and  are  not 
stringent  enough  to  implement  any 
water  quality  standard,"  applies 
expressly  only  to  point  sources,  and. 
therefore,  exempts  waters  impaired  by 
nonpoint  sources  alone.  Many 
commenters  were  concerned  that  the 
inclusion  of  nonpoint  source  only 
waters  would  greatly  expand  the 
number  of  waters  listed,  and  because  of 
excessive  resource  demands,  reduce  the 
effectiveness  of  dealing  with  point 
source  impairments.  Other  commenters 
supported  the  requirement  to  list  waters 
impaired  only  by  nonpoint  sources.  In 
general,  these  commenters  suggested 
that  waters  be  listed  regardless  of  the 
cause  of  the  impairment — point  source, 
nonpoint  source  or  both. 

A  significant  number  of  commenters 
suggested  that  EPA  should  not  require 
the  listing  of  waterbodies  threatened  by 
atmospheric  deposition.  Several  of  these 
commenters  challenged  EPA's  statutory 
authority  under  the  CWA  to  require  that 
waters  impaired  by  atmospheric 
deposition  be  listed.  A  number  of  these 
conunenters  suggested  that  the  Clean 
Air  Act  was  a  more  appropriate  vehicle 
for  addressing  the  effects  and  controls  of 
air  sources  of  pollutants.  Many 
commenters  stated  that  it  was 
technically  infeasible  to  link  and 
estimate  the  significance  of  the 
atmospheric  contribution  of  a  pollutant, 
and  that  adequate  technical  tools  to 


establish  TMDLs  for  pollutants 
contributed  by  air  deposition  did  not  yet 
exist.  Several  commenters  supported  the 
listing  of  waterbodies  impaired  or 
threatened  by  atmospheric  sources  of 
pollutants.  These  commenters  stated 
that  the  source  of  the  impairment  was 
irrelevant  as  to  whether  a  waterbody 
should  or  should  not  be  listed. 

What  is  EPA  promulgating  today? 
EPA  is  making  two  significant  changes 
to  the  proposed  language.  First,  EPA  is 
not  requiring  that  States  Territories  or 
authorized  Tribes,  include  threatened 
waters.  However,  EPA  is  encouraging 
States,  Territories  and  authorized  Tribes 
to  include  on  the  list  those  waterbodies 
which  they  anticipate  will  become 
impaired  before  the  next  listing  cycle. 

Waterbodies  which  exhibit  a 
declining  trend  in  water  quality  at  the 
time  a  list  is  being  developed  such  that 
water  quality  standards  will  likely  be 
exceeded  by  the  time  of  the  next  list 
submission  are  not  required  to  be  listed 
under  the  final  rule.  However,  EPA 
expects  that  such  waters  will  either 
exceed  standards  at  the  next  listing 
cycle  if  the  declining  trend  continues  as 
expected  and  must  then  be  listed  or  will 
attain  standards  by  that  time  if  the 
declining  trend  is  reversed.  Thus,  a 
State,  Territory,  or  authorized  Tribe  still 
has  an  incentive  to  adopt  controls  that 
address  threatened  waterbodies  so  that 
listing  and  TMDL  development  can 
ultimately  be  avoided.  Moreover,  if 
declining  trends  are  not  reversed,  it  is 
likely  that  the  waterbody  will  be 
required  to  be  included  in  the  next  list 
and  scheduled  for  TMDL  development 
if  included  on  Part  1.  For  this  reason, 
TMDL  development  will  not  be  delayed 
more  than  four  years  compared  to  the 
proposed  approach  for  requiring  listing 
of  threatened  waters. 

Alternatively,  a  State,  Territory,  or 
authorized  Tribe  could  decide  to  fist  a 
threatened  waterbody  on  the  section 
303(d)  list,  schedule  a  TMDL  if  the 
impairment  was  caused  by  a  pollutant, 
and  proceed  with  establishing  the 
TMDL.  If  a  State,  Territory,  or 
authorized  Tribe  chooses  to  do  so,  this 
TMDL  will  be  subject  to  the 
requirements  of  subpart  C.  that  is,  the 
TMDL  must  be  submitted  to  EPA  for 
review,  and  EPA's  approval  or 
disapproval  and  establishment  of  a 
TMDL  will  be  based  on  the 
requirements  of  subpart  C.  In  addition, 
as  required  by  §  130.35(a),  EPA  must 
establish  a  TMDL  for  any  waterbody 
that  a  State,  Territory,  or  authorized 
Tribe  lists  and  does  not  make 
substantial  progress  in  establishing  the 
TMDL  as  compared  to  its  approved 
schedule.  The  decision  to  include 
threatened  waters  or  not  is  left  entirely 


to  the  discretion  of  States,  Territories, 
and  authorized  Tribes.  EPA  will  not  use 
grant  conditions  or  other  mechanisms  to 
influence  this  decision. 

Second.  EPA  is  clarifying  that  in  order 
for  a  waterbody  to  be  listed  in  the 
absence  of  information  regarding  the 
presence  of  a  pollutant,  there  has  to  be 
some  biological  information,  (eg.  not 
supporting  a  designated  or  existing 
habitat  use)  supporting  the  impairment 
finding. 

EPA  is  declining  to  make  any  of  the 
changes  suggested  by  the  commenters 
pertaining  to  the  scope  of  the  list  of 
impaired  waterbodies  as  described  by 
§  130  25.  Most  of  the  comments 
suggesting  that  the  scope  of  the  hst 
should  be  narrowed  based  their 
rationale  on  their  interpretation  of  the 
CWA  and  EPA's  authority  under  section 
303(d).  As  stated  in  section  I.  A. 2.  of  this 
preamble.  EPA  believes  that  the  CWA 
does  require  that  States.  Territories,  or 
authorized  Tribes  list  waters  impaired 
regardless  of  the  source,  except  for  the 
statutory  exception  for  those  waters 
where  the  installation  of  technology- 
based  treatment  will  attain  and  maintain 
water  quality  standards.  Accordingly, 
today's  rule  provides  more  examples  of 
the  types  of  sources,  including 
atmospheric  deposition  and  ground 
water,  that  may  cause  impairments 
requiring  placement  of  the  waterbody 
on  the  section  303(d)  list. 

EPA  continues  to  believe  that  there 
are  merits  in  ensuring  that  the  States, 
Territories  and  authorized  Tribes  have  a 
complete  accounting  of  impaired 
waterbodies  and  that  the  public  should 
be  able  to  have  access  to  the  list.  As  EPA 
explained  in  the  preamble  to  the 
proposed  regidations,  there  should  be  a 
close  relationship  between  the 
information  that  States,  Territories,  or 
authorized  Tribes  used  to  develop  the 
section  305(b)  list  and  the  information 
used  to  establish  the  section  303(d)  list. 
Indeed,  one  requirement  of  §  130.22  is 
that  States.  Territories^  or  authorized 
Tribes  evaluate  and  consider  their  most 
recent  section  305(b)  report  in 
developing  their  section  303(d)  lists  of 
impaired  waterbodies.  Therefore  EPA 
does  not  believe  that  requiring  the  more 
complete  section  303(d)  list  imposes  an 
undue  burden  on  the  States.  Territories, 
or  authorized  Tribes  because  thev  are 
using  water-quality  related  data  and 
information  that  they  have  in  hand  and 
may  have  already  evaluated  for  their 
section  305(b)  report  In  addition,  as 
discussed  later  in  this  preamble.  EPA  is 
providing  States.  Territories  and 
authorized  Tribes  with  significant 
flexibility  in  the  way  they  can  provide 
the  list  to  EPA  which  will  further 
alleviate  this  burden. 
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Today's  rule  at  §  130.25(a)  also 
recognizes  that  the  existing  and  readily 
available  water-quality  related  data  and 
information  used  by  States.  Territories 
and  authorized  Tribes  for 
environmentally-related  measurement 
or  data  generation  must  include 
appropriate  qualitv'  assurance  and 
quality  control.  EPA's  grant  regulations 
rf^quire  that  when  grantee  projects,  such 
as  State  and  Territorial  water  quality 
work  using  CWA  section  106  funds, 
involve  environmentally-related 
measurement  or  data  generation,  the 
grantee  shall  implement  quality 
assurance  practices  that  produce  data  of 
qualitv  adequate  to  meet  the  project 
objectives  40  CFR  31.45.  Similarly,  any 
monitoring  or  analysis  activities 
undertaken  by  a  Tribe  with  EPA  funds 
must  be  performed  in  accordance  with 
quality  assvuance/quality  control 
practices.(§  130.10).  Therefore,  EPA 
believes  that  it  is  consistent  with  the 
current  requirements  for  how  States, 
Territories  and  authorized  Tribes 
consider  data  to  recognize  that  the 
existing  and  ready  available  data  and 
information  must  include  appropriate 
quality'  assurance  and  quality  control. 

H  How  do  you  Apply  Your  Water 
Quality  Standards  Antidegradation 
Policy  to  the  Listing  of  Impaired 
Waterbodies?  (§  130.26) 

What  did  EPA  propose?  EPA 
proposed  to  clarify  how  State, 
Territorial  and  authorized  Tribal 
antidegradation  policies  should  be  used 
in  identif\ing  and  listing  impaired  and 
threatened  waterbodies  under  section 
303(d).  As  described  in  the  preamble  to 
the  proposed  rule,  antidegradation 
|)olicies  and  associated  implementation 
procedures  are  an  essential  part  of  State, 
Territorial  and  authorized  Tribal  water 
quality  standards  and  are  required 
under  Part  131.  The  preamble  further 
described  the  relationship  between  the 
section  303(d)  listing  requirements  and 
antidegradation  policies.  EPA  proposed 
requiring  that  any  decline  in  water 
qualitv  for  Outstanding  National 
Resource  Waters  (ONWRs)  waterbodies 
would  represent  an  impairment,  and 
that  such  waterbodies  should  be 
identified  and  listed.  EPA  also  proposed 
requiring  identification  and  listing  of 
unimpaired  waterbodies  as  threatened 
when  trend  data  and  information 
indicated  that  a  designated  use  would 
not  be  maintained  and  protected  by  the 
time  of  the  next  hsting  cycle.  For  all 
waterbodies.  EPA  proposed  requiring 
identification  and  listing  of  waterbodies 
as  impaired  where  the  designated  use, 
or  a  more  protective  existing  use,  was 
not  maintained.  An  existing  use  is  a  use 
actually  attained  in  the  waterbody  on  or 


after  November  28,  1975  (when  the 
Water  Quality  Standards  regulations 
were  published),  whether  or  not  the  use 
is  included  in  the  Water  Quality 
Standard.  See  §  131.3(e).  EPA  also 
proposed  listing  such  waterbodies  as 
threatened  when  trend  data  indicated 
the  designated  use,  or  a  more  protective 
existing  use,  would  no  longer  be 
attained  at  the  end  of  the  next  listing 
cycle. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
specific  to  the  use  of  antidegradation 
policies  in  identifying  and  listing 
threatened  and  impaired  waterbodies. 
Many  commenters  disagreed  that  the 
definition  of  water  quality  standards  in 
the  CWA  and  Part  131  includes  an 
antidegradation  policy,  thereby 
asserting  that  EPA  does  not  have  the 
authority  to  impose  such  policy  on 
States  and  that  antidegradation  policies 
cannot  serve  as  a  basis  for  listings  under 
section  303(d).  Other  commenters 
asserted  that  antidegradation  policies, 
while  part  of  water  quality  standards, 
are  intended  to  apply  only  to  waters  that 
already  attain  water  quality  standards 
and  thus  antidegradation  policies 
should  not  be  considered  when 
identifying  and  listing  impaired 
waterbodies.  Several  cormnenters 
believed  that  ONRW  waterbodies 
should  not  be  listed  as  impaired  based 
on  a  measurable  change  in  water  quality 
since  there  was  no  exceedance  of  a 
water  quality  standard;  others  asserted  it 
was  illogical  since  a  decline  in  water 
quality  could  be  temporary.  Several 
commenters  believed  that  EPA  should 
remove  the  protection  of  existing  uses 
from  the  water  quality  standards 
regulation.  Several  commenters  believed 
that  EPA  should  not  require  listing  of 
threatened  waters  on  the  basis  of  a 
decline  in  water  quality  in  unimpaired 
waterbodies,  since  EPA  explicitly 
allows  for  a  lowering  of  these  waters' 
quality  to  accommodate  important 
social  and  economic  development. 
Finally,  many  commenters  asserted  that 
EPA  lacks  the  statutory  authority  to 
require  listing  of  threatened  waters. 

What  is  EPA  promulgating  today? 
After  carefully  considering  the 
conunents  received  on  the  use  of  State, 
Territorial  and  authorized  Tribal 
antidegradation  policies  in  identifying 
and  listing  impaired  and  threatened 
waterbodies,  EPA  is  promulgating  the 
following  requirements.  First.  ONRW 
waterbodies  are  impaired  and  must  be 
listed  when  the  water  quality  of  such 
waterbodies  has  declined.  Second,  any 
waterbody  not  maintaining  a  designated 
use  or  more  protective  existing  use  is 
impaired  and  must  be  listed.  Consistent 
with  the  decision  not  to  require  listing 


of  threatened  waterbodies,  EPA  is  not 
including  in  the  final  rule  the  proposed 
provision  requiring  listing  of 
imimpaired  waterbodies  that  are 
determined  to  be  threatened  based  on 
adverse  trend  data  and  information. 
EPA  rejects  the  assertion  made  by 
many  commenters  that  antidegradation 
policies  are  not  part  of  water  quality 
standards  and  that  EPA  lacks  the 
authority  to  promulgate  such  policies 
for  States,  Territories  or  authorized 
Tribes.  As  described  in  the  preamble  to 
the  proposed  rule,  antidegradation 
policies  are  a  required  element  of  State, 
Territorial  and  authorized  Tribal  water 
quality  standards.  The  preamble  to  the 
Advance  Notice  of  Proposed 
Rulemaking  to  the  Water  Quality 
Standards  Regidation  discusses  at 
length  both  the  statutory  and  regulatory 
basis  for  these  longstanding 
requirements.  (  63  FR  36779-36787.  July 
7,  1998).  Further,  EPA  has  in  the  past, 
and  may  in  the  futiue,  promulgate 
replacement  Federal  water  quality 
standards  when  State,  Territorial  or 
authorized  Tribal  water  quality 
standards  do  not  include  an 
antidegradation  policy  which  provides 
protection  of  water  quality  consistent 
with  the  Federal  antidegradation  policy 
at  §  131.12.  (  §  131.32,  61  FR  64816 
December  9,  1996).  Quite  simply, 
antidegradation  policies  are  part  of 
water  qucdity  standards. 

EPA  also  rejects  commenters' 
assertions  that  antidegradation  policies 
should  not  be  considered  when 
identifying  and  listing  impaired 
waterbodies  because  they  apply  only  to 
waters  that  already  attain  water  quality 
standards.  As  discussed  in  the  preamble 
to  the  proposed  rule,  §  131.12(a)(1) 
requires  that  existing  uses  and  the  water 
quality  necessary  to  protect  them  be 
maintained  and  protected.  This  is  the 
fundamental  level  of  water  quality 
protection,  applicable  to  all  waters  of 
the  U.S.,  established  by  the  Federal 
antidegradation  policy.  While  existing 
uses  and  designated  uses  may  be 
equivalent,  this  is  not  always  the  case. 
(63  FR  36751,  July  7,1998).  For  example, 
a  waterbody  may  be  designated  as  a 
warm  water  fishery,  but  in  reality  be 
supporting  a  cold-water  fishery,  a  more 
protective  existing  use.  While  the  cold- 
water  fishery  has  not  yet  been  adopted 
as  the  designated  use,  as  the  existing  use 
it  must  be  maintained  emd  protected. 
The  intent  of  §  131.12(a)(1)  is  to  ensure 
that  the  more  protective  existing  use  is 
maintained  and  protected.  In  this 
example  if  the  cold-water  fishery  is  an 
existing  use  and  is  impaired  prior  to  its 
adoption  as  the  designated  use  in  the 
water  quality  standards,  such 
impairment  is  a  failure  to  meet  an 
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existing  use  and  the  water  must  be 
Usted.  Therefore,  EPA  believes  that 
waterbodies  which  are  not  maintaining 
designated  uses  or  more  protective 
existing  uses  are  impaired  and  must  be 
listed  under  section  303(d). 

EPA  rejects  the  suggestion  to  remove 
protection  of  existing  uses.  To  the  extent 
this  comment  is  related  to  the  water 
quality  standards  regulations,  it  is 
outside  the  scope  of  today's  action.  EPA 
recognizes  the  inherent  challenges 
associated  with  identifying  and 
protecting  existing  uses.  However,  EPA 
has  long-standing  requirements  for  the 
protection  of  existing  uses — prohibiting 
the  removal  of  existing  uses  and 
requiring  the  adoption  of  designated 
uses  consistent  with  existing  uses.  The 
existing  requirement  that  water  quality 
necessary  to  protect  existing  uses  be 
maintained  and  protected  will  ensure 
that  past  or  present  water  quahty,  at  a 
minimum,  will  be  maintained  and 
protected.  Requiring  listing  of 
waterbodies  that  are  not  maintaining 
designated  uses  or  more  protective 
existing  uses  as  impaired  is  not  only 
consistent  with  these  longstanding 
requirements,  but  further  clarifies  and 
strengthens  the  protection  of  existing 
uses. 

EPA  disagrees  that  degradation  of  the 
ONRW  waterbody  does  not  constitute 
an  exceedance  of  a  water  quahty 
standard.  Section  131.12(a)(3) 
estabUshes  the  highest  level  of 
protection  for  waterbodies  by 
prohibiting  the  lowering  of  water 
quality.  Thus,  the  level  of  water  quality 
present  at  the  time  a  waterbody  is 
classified  as  a  ONRW  water,  even  that 
which  exceeds  the  threshold  for 
designated  use  attainment,  must  be 
maintained  and  protected.  The  only 
exception  to  this  prohibition,  as 
discussed  in  the  preamL'e  to  the  water 
quality  standaras  regulation  (54  FR 
54100,  November  8,  1983),  is  for 
activities  that  result  in  short-term  and 
temporary  changes.  EPA  guidance  has 
not  defined  short-term  or  temporary,  but 
views  these  terms  as  limiting  water 
quality  degradation  for  weeks  or 
months,  not  years,  with  the  intent  of 
limiting  degradation  to  the  shortest 
possible  time.  For  an  ONRW  waterbody 
the  apphcable  standard  is  the 
prohibition  on  lowering  of  water 
quality.  Therefore.  EPA  beheves  that 
when  degradation  to  a  waterbody 
classified  as  an  ONRW  occurs  (beyond 
that  which  is  short-term  and  temporary), 
such  waterbody  is  impaired  and  must  be 
listed  under  section  303(d).  EPA 
acknowledges  that  an  ONRW  waterbody 
may  have  very  high  water  quality  which 
far  exceeds  the  threshold  required  for 


attainment  of  its  designated  use. 
However,  the  level  of  protection 
established  by  Tier  3  is  intended  to 
maintain  that  level  of  water  quality  into 
the  futxire.  EPA  notes  that  classification 
of  any  individual  waterbody  as  an 
ONRW  is  solely  at  the  discretion  of  the 
State,  Territory,  or  authorized  Tribe. 

/.  What  is  the  Format  and  Content  of  the 
List?  (§130.27) 

What  did  EPA  propose?  EPA's 
proposal  at  §  130.27  would  have 
established  a  specific  format  and 
content  for  States,  Territories,  and 
authorized  Tribes  to  follow,  which 
organized  the  types  of  waterbodies 
included  on  the  list  and  clearly 
identified  which  waterbodies  would 
require  the  establishment  of  TMDLs. 
The  proposed  rule  would  have  required 
that  a  list  consist  of  four  parts: 

Part  1 — Waterbodies  impaired  or 
threatened  by  one  or  more  pollutants  or 
unknown  causes  for  which  TMDLs 
would  be  required  . 

Part  2 — Waterbodies  impaired  or 
threatened  by  pollution  for  which 
TMDLs  would  not  be  required. 

Part  3— Waterbodies  for  which  EPA 
has  approved  or  established  a  TMDL 
and  water  quality  standards  have  not  yet 
been  attained. 

Part  4 — Waterbodies  that  are 
impaired,  but  for  which  implementation 
of  technology-based  or  other  enforceable 
controls  are  expected  to  result  in 
attainment  of  water  quality  standards  by 
the  next  listing  cycle.  A  TMDL  would 
not  be  required  for  waterbodies  on  this 
part  of  the  list. 

EPA  explained  its  belief  that  these 
foiu-  parts  were  necessary  because  the 
list  no  longer  would  include  only 
waterbodies  for  which  TMDLs  were 
required.  EPA  wanted  to  ensure  that  the 
public  and  stakeholders  would  be  aware 
of  the  different  regulatory  treatment 
afforded  waterbodies  depending  on  the 
basis  of  their  inclusion  on  the  various 
parts  of  the  list. 

EPA  also  specifically  requested 
comments  on  the  advisability  of 
identifying  specific  situations  where  the 
proposed  technical  conditions  for 
establishment  of  TMDLs  are  not  met, 
what  those  situations  might  be  and 
whether  EPA  should  include  waters 
impaired  by  pollutants  in  such 
circumstances  on  a  separate  part  of  the 
list.  These  conunents  are  adciressed 
fully  in  the  Response  to  Conunents 
Document  and  in  section  II.M.  of  this 
preamble. 

What  comments  did  EPA  receive? 
EPA  received  many  comments  on  the 
proposed  format  and  content.  In  general, 
the  same  commenters  who  opposed  the 


broader  scope  of  the  list  also  opposed 
the  four  parts  proposed  in  §  130.27  for 
the  same  reasons — lack  of  statutory 
authority  and  burden  for  the  States. 
These  commenters  suggested  that  EPA 
maintain  the  current  regulation 
requiring  a  one  part  hst  of  waterbodies 
impaired  by  a  pollutant  or  pollutants, 
and  for  which  a  TMDL  is  required. 

Some  commenters  who  supported  the 
proposed  broader  scope  of  the  list  also 
supported  the  four  part  hst  of  impaired 
waterbodies.  However,  many 
commenters  opposed  the  establishment 
of  the  Part  4  component  of  the  four-part 
Ust.  Some  opposed  it  because  they 
believed  that  all  waterbodies  impaired 
by  a  pollutant,  for  which  a  TMDL  has 
not  been  established,  should  be  listed 
on  Part  1.  Others  opposed  it,  because 
they  believed  that  the  States  should  not 
have  to  list  impaired  waterbodies  wher© 
a  pollution  control  mechanism  was        . 
being  implemented.  / 

Several  commenters  supported  the 
establishment  of  the  Part  4  component, 
but  did  not  agree  that  only  enforceable 
controls  should  be  determinative  for 
inclusion  of  waterbodies  on  Part  4. 
Many  of  these  commenters  stated  that 
voluntary  measures,  including 
community-based  initiatives  and 
incentive-based  measures  should  also 
qualify  a  waterbody  for  inclusion  on 
Part  4. 

EPA  received  numerous  comments 
concerning  the  proposed  requirement 
that  a  waterbody  on  Part  4  must  attain 
water  quality  standards  by  the  next 
fisting  cycle,  or  be  moved  to  Part  1. 
They  expressed  the  view  that  one  listing 
cycle  might  not  be  a  sufficient  amount 
of  time  to  achieve  water  quality 
standards,  and  that  as  long  as  reasonable 
progress  towards  attainment  was  being 
made,  the  waterbody  should  remain  on 
Part  4.  In  contrast,  several  commenters 
supported  the  proposed  requirements, 
based  on  their  belief  that  one  listing 
cycle  should  be  sufficient  to  determine 
whether  other  controls  were  adequate  to 
attain  water  quality  standards. 

A  number  of  commenters  were 
concerned  about  the  implications  of 
EPA's  proposal  to  require  the  listing  of 
waterbodies  where  impairment  was 
caused  by  an  unknown  pollutant  on  Part 
1.  They  were  concerned  that  States 
would  list  waterbodies  for  broad  and 
unspecified  reasons,  which  would 
hinder  the  establishment  of  a  TMDL. 

Some  commenters  advocated  tracking 
impaired  waterbodies  that  met  the 
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definition  of  EPA's  proposed  Parts  2,  3, 
and  4  by  way  of  other  existing  reporting 
mechanisms  (e.g.,  the  section  305(b) 
report).  These  cummenters  expressed 
support  for  identifying  impaired 
waterbodies  for  any  reason,  but 
expressed  a  preference  that  section 
303(d)  be  used  only  to  address  those 
waterbodies  for  which  a  TMDL  is 
required. 

What  is  EPA  promulgating  today? 
After  analyzing  all  the  comments 
received,  EPA  is  making  a  number  of 
significant  changes  to  the  proposed 
language  but  is  retaining  the  concept 
that  the  list  must  be  divided  into  foui 
parts.  EPA  believes  that  the  distinctions 
provided  by  the  four  parts  are  important 
to  address  some  of  the  concerns 
expressed  by  commenters  that  the  list 
would  be  confusing  to  the  public  and 
could  lead  some  to  believe  that  TMDLs 
were  required  for  every  waterbody  on 
the  section  303(d)  list.  EPA  also  believes 
that  each  part  is  important  for  different 
reasons.  Parts  1,  3  and  4  will  provide 
valuable  information  regarding  the 
progress  made  by  waterbodies  impaired 
by  pollutants.  Progress  in  establishing 
TTvODLs  can  be  tracked  by  following  the 
movement  of  waterbodies  from  Part  1  to 
Part  3  of  the  list.  Effectiveness  of  control 
measures  should  result  in  waterbodies 
removed  from  Part  3  or  Part  4  and  from 
the  list  altogether.  If  control  measures 
are  effective,  very  few  waterbodies 
should  move  from  Part  4  to  Part  1  or 
from  Part  3  back  to  Part  1 ;  the  final 
regulations  clarify  circumstemces  which 
would  warrant  such  changes.  Part  2 
helps  ensure  that  stakeholders  are  aware 
of  the  extent  to  which  waterbodies  in  a 
State,  Territory,  or  authorized  Tribe  are 
impaired  by  pollution.  In  addition,  if 
States,  Territories  or  authorized  Tribes 
decide  to  list  the  waterbodies  which 
they  anticipate  will  become  impaired 
before  the  next  listing  cycle,  and  such 
waterbodies  are  included  on  Part  1,  they 
must  also  include  them  in  the 
prioritized  schedule  for  TMDL 
establishment. 

Today's  final  rule  also  requires  that 
Part  3  waterbodies  be  moved  to  Part  1 
of  the  list  if  a  State,  Territory,  or 
authorized  Tribe,  or  EPA  determines 
that  the  waterbodies  are  not  showing 
substantial  progress  towards  attainment 
of  standards.  This  review  could  be  part 
of  the  analysis  conducted  by  a  State, 
Territory,  or  authorized  Tribe  for  its 
section  303(d)  list  submittal.  If  a  State, 
Territory-,  or  authorized  Tribe,  or  EPA 
determines  that  such  progress  is  not 
occurring,  then  the  State,  Territory,  or 
authorized  Tribe  must  include  the 
waterbody  on  Part  1  on  the  next  section 
303(d)  list  and  revise  the  schedule  to 
identify  when  the  new  TMDL  will  be 


established.  This  provision  is  consistent 
with  EPA's  proposal  that  TMDL 
implementation  plans  contain  a 
description  of  when  TMDLs  must  be 
revised,  and  is  intended  to  ensure  that 
such  revisions  will  occur  as  envisioned 
by  the  implementation  plan,  and  when 
otherwise  appropriate.  'Thus,  as  part  of 
their  consideration  of  existing  and 
readily  available  water  quality-related 
data  and  information,  States,  Territories, 
and  authorized  Tribes  must  also 
consider  any  such  data  and  information 
regarding  Part  3  waterbodies  and  their 
progress  towards  attaimnent  of 
standards.  If,  in  that  review,  there  is 
data  or  information  that  shows 
substantial  progress  is  not  being  made, 
the  waterbody  must  be  moved  to  Part  1. 

This  provision  is  particularly 
important  for  waterbodies  with  TMDLs 
established  prior  to  the  effective  date  of 
today's  rule  or  under  the  pre-existing 
regulations  within  18  months  of 
publication  of  today's  rule  because  these 
TMDLs  are  not  required  to  include 
implementation  plans.  Therefore,  if 
there  is  data  or  information  available  to 
the  State,  Territory,  or  authorized  Tribe 
that  shows  such  waterbodies  are  not 
making  substantial  progress  towards 
attainment  of  standards,  the  State, 
Territory,  or  authorized  Tribe  must 
include  the  waterbody  on  Part  1  and 
schedule  a  new  TMDL.  The  new  TMDL 
should  be  better  able  to  achieve  water 
quality  standards,  since  it  will  be 
required  to  contain  an  implementation 
plan  that  meets  the  requirements  of 
§  130.32(c). 

EPA  will  use  the  TMDL 
implementation  plan  to  assess  whether 
the  waterbodies  on  Part  3  of  the  list 
exhibit  substantial  progress  towards 
attainment  of  water  quality  standards. 
As  required  by  §  130.32(c)',  each  TMDL 
established  in  accordance  with  today's 
rule  will  include  a  monitoring  and/or 
modeling  plan  and  criteria  to  determine 
whether  substantial  progress  toward 
attaining  water  quality  standards  is  not 
occurring  and  the  T\C)L  needs  to  be 
revised.  EPA  will  use  the  modeling  and 
monitoring  information  and  criteria  to 
assess  progress.  For  TMDLs  established 
prior  to  the  effective  date  of  today's  rule 
or  prior  to  the  end  of  the  transition 
period  described  in  §  130.37,  EPA  and 
the  State  may  consider  information  from 
section  305lb)  reports  and  other 
available  water  quality  information 
along  with  information  on 
implementation  of  wasteload  and  load 
allocations  to  determine  whether  the 
waterbody  is  making  substantial 
progress.  In  this  review,  EPA  will  also 
consider  the  pollutant  controlled  by  the 
TMDL  and  the  size  and  expected 


response  of  the  waterbody  to  changed 
loads. 

The  final  rule  requires  that 
waterbodies  that  are  expected  to  attain 
and  maintain  water  quality  standards  by 
the  next  listing  cycle  through 
implementation  of  technology-based 
effluent  limits  or  other  enforceable 
controls  (best  practicable  control 
technology  and  secondary  treatment)  be 
listed  on  Part  4  of  the  Ust.  EPA  believes 
that  there  is  a  benefit  to  the  public  of 
knowing  that  these  waterbodies,  though 
currently  impaired,  are  expected  to 
attain  and  maintain  water  quality 
standards  once  the  technology-based 
requirements  are  implemented. 

EPA  continues  to  oelieve  that 
impaired  waterbodies  can  only  be 
placed  on  Part  4  of  the  list  (1)  if  they 
are  subject  to  technology-based 
requirements  of  the  CWA  or  other 
enforceable  controls,  and  (2)  for  one 
listing  cycle.  Part  4  of  the  list  can  be 
construed  as  an  exception  to  the 
requirement  that  TMDLs  must  be 
established  for  all  waterbodies  impaired 
by  a  pollutant  or  pollutants.  Therefore 
EPA  believes  that  it  is  appropriate  to 
limit  the  scope  and  duration  of  this 
exception.  Although  EPA  strongly 
supports  the  use  of  voluntary  programs 
to  resolve  many  impairment  situations, 
EPA  believes  that  enforceable  controls 
will  simplify  the  States,  Territories  and 
authorized  Tribes'  task  of  demonstrating 
that  water  quality  standards  will  be 
attained  within  the  relatively  short 
period  between  listing  cycles.  Similarly 
EPA  believes  that  a  clear  cut  endpoint 
to  this  exception  is  necessary  to  ensure 
that  the  enforceable  controls  are 
sufficient  to  attain  water  quality 
standards. 

EPA  disagrees  with  commenters  who 
stated  that  EPA  lacks  authority  to 
require  listing  of  impaired  waters  under 
the  Clean  Water  Act.  EPA's  analysis  is 
described  in  the  preamble  to  the 
proposed  rule.  64  FR  46020-23,  August 
23,  1999.  In  particular,  EPA  disagrees 
writh  the  reading  of  section  303(d)(1)(A) 
as  limited  to  waters  that  may  need  water 
quality-based  effluent  limitations,  i.e., 
only  waters  that  are  not  meeting 
standards  due  to  point  source 
discharges.  First,  EPA  disagrees  that  the 
use  of  the  word  "effluent  limitations"  in 
section  303(d)  requires  a  reading  of  this 
section  as  limited  to  waters  with  sources 
that  have  effluent  limitations.  Rather, 
the  term  "effluent  limitation"  must  be 
read  in  the  context  of  the  rest  of  section 
303(d).  Read  in  that  context,  EPA 
believes  that  Congress  intended  to 
exclude  from  listing  only  those  waters 
where  such  limits  are  sufficient  to 
implement  standards,  but  did  not 
mandate  excluding  any  other  categories 
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of  waters.  In  the  absence  of  plain 
language  mandating  such  an  exclusion, 
EPA  believes  that  a  reasonable 
interpretation  of  section  303(d), 
consistent  with  the  broader  goals  of  the 
Act,  is  that  all  other  waters  can  be 
required  to  be  listed,  since  all  are  waters 
where  effluent  limits  are  insufficient  to 
implement  standards. 

In  addition,  there  is  no  other 
indication  in  the  statutory  language  that 
section  303(d)(1)(A)  only  requires  listing 
of  waters  that  require  water  quality- 
based  effluent  limitations.  In  fact,  such 
limitations  are  to  be  established  under 
a  different  section  of  the  Act  (section 
302(a)),  which  is  not  mentioned  in 
section  303(d).  Moreover,  EPA  disagrees 
that  the  legislative  history  referenced  by 
one  commenter  supports  a  different 
interpretation.  The  commenter  notes 
that  the  legislative  history  of  section 
303(d)  reveals  a  clear  Congressional 
intent  to  provide  a  mechanism  for 
establishing  water  quality  effluent 
limitations.  However,  the  commenter 
points  to  a  statement  in  the  legislative 
history  that  describes  the  section  302 
process  for  establishment  of  water 
quality-related  effluent  limitations  for  a 
single  point  source  or  a  group  of  point 
sources,  not  listing  of  waters  under 
section  303(d).  The  legislative  history 
simply  describes  the  basis  on  which 
more  stringent  effluent  limitations  will 
be  set  {i.e.,  the  reduction  needed  to 
make  the  total  load  of  the  discharges 
from  municipal  and  industrial  sources 
consistent  with  water  quality  standards) 
under  section  302(a),  and  does  not 
support  the  proposition  that  only  waters 
that  need  water  quality-based  effluent 
limitations  should  be  listed  xmder 
section  303(d).  See  H.R.  92-911  at  105- 
106,  March  11,  1972. 

EPA  also  believes  its  interpretation  of 
section  303(d)  is  a  different  situation 
than  the  interpretation  of  section 
211{k)(6)  of  the  Clean  Air  Act  addressed 
in  American  Petroleum  Institute  v.  EPA. 
198  F.3d.  275  (D.C.  Cir.  2000).  In  that 
case,  the  court  struck  dowm  EPA's 
interpretation  of  the  phrase  "marginal, 
moderate,  serious,  or  severe"  ozone 
nonattainment  areas  in  the  Clean  Air 
Act  to  include  other  areas  not  classified 
as  marginal,  moderate,  serious,  or 
severe.  In  today's  action,  EPA  is  not 
interpreting  a  statutory  phrase  intended 
to  circumscribe  the  limits  of  the 
availability  of  a  regulatory  option,  as  it 
was  in  the  regulation  at  issue  in  the  API 
case  (in  that  case,  the  ability  to  opt-into 
the  federal  reformulated  gasoline 
program).  Rather,  EPA  is  interpreting 
the  language  of  section  303(d)  to 
identify  the  universe  of  waterbodies  that 
Congress  clearly  intended  not  be  listed, 
and  believes  that  universe  consists  of 


only  one  category  of  waters — those  for 
which  effluent  limitations  required  by 
sections  301(b)(1)(A)  and  (B)  are 
sufficient  to  implement  standards.  This 
is  not  a  situation  where  Congress 
"makes  an  explicit  provision  for  apples, 
oranges,  and  bananas,"  and  therefore 
was  "unlikely  to  have  meant 
grapefruit."  Id.  at  278,  citations  omitted. 
Rather,  it  is  a  situation  where  Congress 
identified  only  a  particular  category  to 
be  excluded,  and  remained  silent  on 
what  should  be  included.  In  light  of  the 
Act's  silence  on  the  waters  that  must  be 
listed,  EPA  believes  a  reasonable 
interpretation  is  to  require  all  waters  not 
meeting  standards  to  be  listed.  This 
ensures  that  such  waters  will  have 
TMDLs  developed  if  appropriate,  and 
will  otherwise  have  their  water  quality 
problems  identified,  tracked,  and 
addressed. 

Under  this  interpretation,  each  part  of 
the  list  is  authorized  to  be  required  by 
the  Act,  since  none  of  the  categories 
include  waters  expressly  excluded  by 
Congress.  First,  Part  1  includes  those 
waters  that  are  not  meeting  standards  in 
spite  of  required  effluent  limitations, 
due  to  pollutants.  Second,  Part  2  also 
includes  waters  that  are  not  meeting 
standards  in  spite  of  required  effluent 
limitations,  due  to  pollution  where 
there  is  no  pollutant  causing  or 
contributing  to  the  impairment.  Third, 
Part  3  includes  waters  that  are  not 
meeting  standards  in  spite  of  required 
effluent  limitations,  where  a  TTvTOL  has 
been  completed.  Fourth.  Part  4  includes 
waters  that  are  not  meeting  standards  in 
spite  of  required  effluent  limitations, 
due  to  pollutants,  where  TMDL 
development  need  not  be  immediately 
scheduled  because  required  controls  on 
point  and/or  nonpoint  sources  are 
expected  to  result  in  achievement  of 
standards  by  the  next  listing  cycle. 
Thus,  none  of  these  categories  include 
waters  expressly  excluded  by  Congress 
in  Section  303(d).  and  all  include  waters 
not  meeting  standards.  In  light  of  the 
overall  goals  of  the  Act,  EPA  believes  it 
is  appropriate  to  require  these  waters  to 
be  listed  to  help  ensure  that  they  will 
ultimately  meet  standards. 

EPA  also  disagrees  that  it  lacks 
statutory  authority  in  particular  for 
requiring  listing  of  Part  2  waters.  Some 
commenters  who  opposed  this 
provision  argue  that  the  reference  to 
"pollution"  in  the  second  sentence  of 
section  303(d)(1)(A)  refers  to  the 
consequence  of  introducing  pollutants 
rather  than  requiring  the  listing  of 
waterbodies  impaired  by  pollution.  EPA 
disagrees,  and  believes  that  its 
interpretation  of  the  statutory  language 
is  a  reasonable  one.  EPA  also  notes  that 
it  is  not  relying  solely  on  the  presence 


of  the  word  "pollution"  in  the  second 
sentence  of  section  303(d)(1)(A)  to 
support  its  authority  to  require  listing  of 
Part  2  waters.  EPA's  analysis  of  section 
303(d)  to  authorize  listing  of  waters 
beyond  those  requiring  water  quality- 
based  effluent  limitations  is  described 
above.  The  presence  of  the  word 

'pollution"  is  simply  additional 
indication  that  Congress  did  not  intend 
to  exclude  Part  2  waters  from  the  listing 
requirement,  and  provides  further 
support  for  EPA's  authority  to  require 
them  to  be  listed.  EPA  believes  that  its 
interpretation  of  the  presence  of  the 
word  "pollution"  is  reasonable  and 
more  consistent  with  the  goals  of  the 
Act  than  commenters'  interpretation. 

Finally,  some  commenters 
misconstrue  statements  EPA  made  in 
the  proposal.  The  commenters  state  that 
the  proposal  recognizes  that  the  reach  of 
the  section  303(d)  list  is  co-extensive 
with  the  waters  requiring  TMDLs,  based 
on  a  statement  in  the  proposal  regarding 
development  of  TMDLs  for  waters  with 
nonpoint  soiurces  of  pollutants. 
However,  this  statement  was  made  to 
explain  that  there  is  no  express 
exclusion  of  nonpoint  source  waters 
from  section  303(d)(1)(A),  and  therefore 
such  waters  are  not  automatically 
excluded  from  the  requirement  to 
develop  TMDLs.  EPA's  statement  in  the 
proposal  was  made  to  explain  why 
TMDLs  are  required  for  nonpoint  source 
pollutants,  and  was  not  an  assertion  that 
only  waters  that  need  TMDLs  may  be 
listed.  In  fact,  EPA  also  states  clearly  in 
the  proposal  that  its  interpretation  of  the 
listing  obligation  is  not  limited  to  only 
those  waters  needing  TMDLs.  See  64  FR 
46022  ("While  EPA  interprets  section 
303(d)  to  require  identification  of  all 
wafers  not  meeting  water  quality 
standards  *   *   *  EPA  interprets  section 
303(d)  to  require  that  TMDLs  only  be 
established  where  a  waterbody  is 
impaired  or  threatened  by  a  pollutant") 

The  final  regulations  also  clarify  that 
when  biological  information  indicates 
that  waterbodies  are  impaired  but  the 
pollutant  is  unknown,  these 
waterbodies  should  be  placed  on  Part  1 
of  the  list  unless  data  and  information 
clearly  indicate  that  pollution,  not  a 
pollutant,  is  the  cause  of  the 
impairment. 

Waterbodies  may  be  removed  from 
Part  1  in  several  ways.  If  a  TMDL  is 
established  and  approved  by  EPA,  the 
waterbody  may  be  moved  to  Part  3  of 
the  list  for  the  pollutant  the  TMDL 
addresses.  In  the  absence  of  a  TMDL,  if 
new  data  or  information  shows  that  the 
waterbody  is  meeting  the  applicable 
water  quality  standard  for  a  particular 
pollutant,  the  waterbody  may  be 
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removed  from  the  section  303(d)  list  for 
that  pollutant. 

EPA  agrees  with  the  commenters  who 
suggested  that  information  on  Parts  2,  3 
and  4  could  be  submitted  as  part  of  the 
section  305(b)  report.  The  final 
regulations  provide  States,  Territories 
and  authorized  Tribes  with  the 
flexibility  to  submit  their  list  in  any  of 
three  ways:  as  a  stand  alone  list,  as  a 
clearly  identified  component  of  the 
section  305fb)  report  or  in  two  sections: 
Part  1  as  a  stand  alone  list  with  Parts  2, 
3  and  4  clearlv  idpntified  in  the  section 
305(b)  report.  Regardless  of  which 
format  the  States  choose,  the 
information  must  be  consistent  with  the 
requirements  of  §§  130.22.  130.25, 
130.26.  130.27,  130.28,  and  130.29.  EPA 
will  review  and  approve  or  disapprove 
ill  four  parts  of  the  list.  When  States, 
Territories  or  authorized  Tribes  elect  to 
submit  all  or  part  of  their  list  as  a 
component  of  the  section  305(b)  report, 
it  is  only  the  information  required  by 
§§  130.27  and  130.28  that  is  considered 
to  be  part  of  the  section  303(d) 
submittal.  EPA  recognizes  that  the 
section  305(b)  report  includes 
information  other  than  that  required  by 
§§  130.27  and  130.28;  this  additional 
information  is  not  considered  as  part  of 
the  section  303(d)  list. 

No  matter  which  reporting  format  a 
State,  Territory,  or  authorized  Tribe 
chooses,  EPA  will  take  action  on  the 
entire  list  (i.e.,  all  four  parts).  These  two 
options  are  included  for  the  sole 
purpose  of  providing  flexibility  to  those 
States  that  wish  to  coordinate  their 
section  305(b)  reports  with  their  section 
303(d)  lists.  While  joint  reporting  of  the 
section  305(b)  report  and  the  section 
303(d)  list  is  not  required,  coordination 
of  the  two  reports  provides  benefits  for 
States,  Territories,  and  authorized 
Tribes  willing  to  use  this  option.  These 
benefits  include  eliminating  possible 
redundancy  in  monitoring,  assessing, 
and  reporting  on  the  condition  of  water 
quality  for  two  related  CWA 
requirements.  They  also  include  using 
limited  monitoring  resources  more 
efficiently  which  may  free  resources  to 
Increase  the  numbers  of  waterbodies 
assessed  and  improve  the  quality  of  the 
data  collected.  Under  the  regulations, 
the  most  recent  section  305(b)  report  is 
considered  to  be  existing  and  readily 
available  information  that  a  State, 
Territory,  or  authorized  Tribe  must 
consider  in  assembling  the  section 
303(d)  lists  and  the  methodology  must 
describe  how  the  section  305(b)  report 
will  be  considered  in  the  listing  process. 
EPA  notes  that,  even  under  the  two 
options  for  the  list  format  that  allow  for 
full  or  partial  consolidation  with  the 
section  305(b)  report  submission,  the 


regulations  do  not  require  that  all  waters 
identified  as  not  meeting  standards  on 
the  section  305(b)  report  be  included  on 
the  section  303(d)  fist. 

Finally,  EPA  is  making  a  minor 
change  to  the  proposed  language  of 
§  130.27(c)  which  would  have  required 
EPA  and  States  to  agree  on  the 
georeferencing  system  used  to  identify 
the  geographic  location  of  the  impaired 
waterbodies.  The  final  regulations 
require  that  States  use  either  the 
National  Hydrography  Database  or 
subsequent  revisions,  which  is  the 
system  used  by  EPA  and  the  U.S. 
Geological  Survey  or  a  compatible 
system. 

/.  What  Must  the  Prioritized  Schedule 
for  Submitting  TMDLs  to  EPA  Contain? 
(§130.28) 

What  did  EPA  propose?  In  the 
proposal,  EPA  included  proposed 
§  130.28  dealing  with  how  States  should 
prioritize  the  impeured  waterbodies  on 
Part  1  of  their  list  and  proposed  §  130.31 
which  would  have  required  States  to 
provide  to  EPA  a  schedule  depicting 
when  TMDLs  would  be  developed.  Both 
the  priority  rankings  and  the  schedule 
would  have  had  to  be  submitted  to  EPA 
at  the  same  time  as  the  list  but  EPA 
proposed  to  only  approve  the  list  and 
priority  ranking,  not  the  schedule. 

In  §  130.28  EPA  proposed  that  States, 
Territories,  and  authorized  Tribes 
would  assign  either  a  high,  medium  or 
low  priority  to  each  waterbody  and 
pollutant  combination  on  Part  1  of  the 
list.  The  proposal  would  have  required 
States,  Territories  and  authorized  Tribes 
to  consider  in  their  priority  ranking  the 
two  factors  listed  in  section  303(d)(1)  of 
the  CWA,  and  the  severity  of  the 
impairment  and  the  designated  use  of 
the  waterbody,  and  also  listed  a  number 
of  proposed  optional  factors.  EPA 
further  proposed  that  a  high  priority 
would  have  to  be  assigned  to  impaired 
waterbodies  designated  for  use  as  public 
drinking  water  supplies,  where  the 
impairment  was  contributing  to  a 
violation  of  an  Maximum  Contaminant 
Level  (MCL),  and  for  waterbodies 
supporting  a  species  listed  as 
endangered  or  threatened  under  section 
4  of  the  Endangered  Species  Act,  unless 
the  State,  Territory,  or  authorized  Tribe 
could  demonstrate  that  the  impairment 
did  not  affect  the  listed  species.  The 
proposal  would  have  required  States, 
Territories,  and  authorized  Tribes  to 
provide  EPA  with  an  explanation  of 
how  they  had  used  the  ranking  factors 
in  determining  their  priorities. 

Section  130.31  of  the  proposal  would 
have  eliminated  the  current  requirement 
that  the  listing  submission  include  a  list 
of  the  waterbody/poUutant 


combinations  scheduled  for  TMDL 
development  in  the  next  two  years. 
Instead,  EPA  proposed  that  States, 
Territories,  and  authorized  Tribes  be 
required  to  submit  with  Part  1  of  their 
list  comprehensive  schedules  for 
estabhshing  TMDLs  for  all  waterbody/ 
pollutant  combinations  on  Part  1  of 
their  list  as  expeditiously  as  practicable 
and  no  later  than  15  years  cifter  the 
initial  listing  with  a  reasonably  paced 
workload  and  generally  in  accordance 
with  their  priority  rankings.  EPA  also 
proposed  to  recommend,  but  not 
require,  that  TMDLs  for  high  priority 
waterbody/pollutant  combinations  be 
established  first. 

What  comments  did  EPA  receive? 
EPA  received  a  significant  number  of 
comments  specific  to  the  proposed 
priority  ranking  requirements.  Several 
comments  supported  EPA's  proposal, 
others,  however,  objected  to  this 
provision,  for  one  oJF  two  reasons.  Some 
comments  said  EPA  should  give  States 
the  flexibility  to  prioritize  their 
waterbody/pollutant  combinations 
anyway  they  choose.  Others  objected  to 
this  provision  because  of  their  opinion 
that  a  high,  mediiun  and  low  priority 
ranking  was  insufficientiy  precise. 

There  were  a  wide  variety  of 
comments  with  regard  to  the  factors  that 
should  be  employed  ift  priority  rankings 
of  waterbody/pollutant  combinations. 
Some  comments  said  that  only  the  two 
factors  cited  in  section  303(d)(1)  of  the 
CWA — severity  of  impairment  and  uses 
of  the  waterbody — should  be 
considered.  Other  conunents  said  these 
two  factors  alone  were  too  narrow  to 
provide  an  adequate  basis  for  ranking, 
and  called  for  a  variety  of  other  factors 
to  be  considered.  Some  said  that  certain 
factors  listed  in  EPA's  proposed 
regulation — aesthetic,  cultural, 
historic — should  not  be  considered  at  all 
in  priority  ranking  because  they  were 
not  related  to  the  goals  and  objectives  of 
the  CWA. 

EPA  received  comments  offering  a 
variety  of  views  on  the  issue  of  whether 
or  not  to  specify  certain  factors  that 
would  automatically  put  a  waterbody/ 
pollutant  combination  in  the  high 
priority  category.  Some  supported  this 
concept  in  general,  while  other 
conunents  opposed  it.  Niunerous 
comments  objected  to  one  or  both  of  the 
two  factors  listed  in  EPA's  proposal — 
presence  of  threatened  or  endangered 
species  or  contribution  to  a  violation  of 
an  MCL  in  a  waterbody  designated  for 
public  water  supply  use.  The  most 
frequentiy  expressed  concern  about  the 
endangered  species  factor  was  the  need 
to  prove  a  negative  (i.e.  a  pollutant  is 
not  harming  the  listed  species).  The 
most  common  criticism  of  the  public 
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water  supply  ranking  factor  was  that  the 
EPA  proposal  seemed  to  be  applying  the 
Safe  Drinking  Water  Act  MCL  in  the  raw 
water  supply,  rather  than  at  the  tap. 
Some  comments,  however,  indicated 
that  it  was  imperative  to  consider  such 
situations  as  high  priority,  regardless  of 
other,  possibly  mitigating,  factors. 
Further  comments  suggested  additional 
factors  that  should  merit  automatic  high 
priority  ranking  for  a  waterbody/ 
pollutant  combination — waterbodies  for 
which  fish  consumption  advisories  had 
been  issued  were  mentioned  several 
times  in  this  regard. 

EPA  received  numerous  comments  on 
the  issue  of  schedules  for  TMDL 
establishment.  Some  comments 
supported  retaining  the  existing 
regulatory  requirement.  Some  comments 
said  States  should  not  have  to  provide 
any  schedule  for  TMDL  establishment 
while  others  supported  the  proposal. 
Several  comments  said  that  schedules 
laid  out  under  a  States  rotating  basin/ 
watershed  approach,  rather  than 
priorities  put  forth  in  the  proposal, 
should  be  the  primary  determinant  of 
the  schedule  for  TMDL  development. 
Conmienters  were  split  on  the  issue  of 
EPA  review  and  approval  of  the 
schedule.  A  substantial  number  of 
comments  said  States  should  not  get 
locked  into  the  comprehensive  15  year 
schedules  they  would  initially  submit, 
and  should  be  able  to  modify  the 
schedules  over  time,  to  adjust  to  new 
information  and  changing 
circumstances.  Some  comments  said 
that  after  the  initial  listing  of  a 
waterbody  and  pollutsmt  combination, 
1 5  years  was  a  reasonable  maximum 
time  for  TMDL  estabUshment.  On  the 
other  hand,  quite  a  few  comments  said 
1 5  years  was  far  too  long  a  period  and 
recommended  considerably  shorter 
timelines  for  TMDL  establishment.  Still 
others  said  that  15  years  might  not  be 
enough  time  for  establishing  certain 
types  of  TMDLs,  particularly  ones 
involving  high  degrees  of  complexity  or 
difficult-to-address  issues  such  as  air 
deposition  or  legacy  pollutants. 

What  is  EPA  promulgating  today? 
Having  considered  the  comments 
received  on  the  proposal's  provisions  on 
priority  ranking  (§  130.28)  and 
scheduling  (§  130.31),  EPA  is 
promulgating  a  rule  that  requires  States, 
Territories  and  authorized  Tribes  to 
develop  and  submit  a  prioritized 
schedule.  This  approach  combines  the 
two  proposed  provisions  into  one, 
§  130.28  of  today's  rule,  entitled  "What 
must  your  prioritized  schedule  for 
submitting  TMDLs  to  EPA  contain?" 
EPA  is  not  promulgating  the  proposed 
requirement  that  waterbody/poUutant 
combinations  be  categorized  into  high, 


medium,  and  low  priorities.  Rather, 
today's  rule  requires  that  Part  1  of  the 
list  include  a  prioritized  schedule  for 
establishing  TMDLs  on  Part  1  of  the  list. 
This  change  recognizes  the  close 
connection  between  prioritizing  and 
scheduling  waterbodies  for  TMDL 
development.  Schedules  are  considered 
part  of  the  list  and  subject  to  EPA 
review  and  approval. 

Section  303(d)  requires  States  to 
"establish  a  priority  ranking"  for  the 
waters  it  identifies  on  the  list,  taking 
into  account  the  severity  of  the 
pollution  and  the  uses  to  be  made  of 
such  waters,  and  to  develop  TMDLs  "in 
accordance  with  the  priority  ranking." 
To  implement  this  provision,  EPA  is 
requiring  States,  Territories  and 
authorized  Tribes  to  develop  a  schedule 
for  TMDL  establishment  that  identifies 
when  each  TMDL  will  be  completed.  In 
developing  the  schedule.  States, 
Territories  and  authorized  Tribes  will 
need  to  decide  which  TMDLs  are  higher 
priority  than  others,  taking  into  account 
the  statutory  factors  identified  above,  as 
well  as  other  relevant  factors  described 
in  the  regulations.  EPA  is  not  requiring 
States,  Territories  or  authorized  Tribes 
to  specifically  identify  each  TMDL  as 
high,  medium  or  low  priority,  since  the 
scheduling  process  will  require  that 
each  TMDL  be  ranked  in  priority  order 
by  date  of  development  rather  than  by 
categorization  as  high,  medium  or  low 
priority.  The  statute  does  not  prescribe 
a  particular  method  of  establishing  a 
priority  ranking,  and  EPA  believes  that 
prioritizing  by  developing  a  schedule  is 
a  reasonable,  efficient  way  to  do  this. 

In  particular,  the  schedule  is 
preferable  to  simply  requiring  that 
waterbodies  be  categorized  as  high, 
medium  or  low  priority,  since  it 
identifies  a  specific  time  frame  within 
which  the  public  can  expect  each  TMDL 
to  be  developed,  and  thus  better  enables 
public  participation  in  TMDL 
development  because  citizens  can 
anticipate  when  work  will  happen  on  a 
particular  TMDL  that  is  of  interest  to 
them.  Categorization  would  not 
necessarily  inform  the  public  when 
specific  TMDLs  are  to  be  developed,  but 
rather  simply  identifies  which  TMDLs 
the  State,  'Territory,  or  authorized  Tribe 
believes  should  be  done  first.  In 
addition,  requiring  a  prioritized 
schedule  rather  than  categorization  plus 
a  schedule  eliminates  a  step  in  the 
process  that  EPA  believes  is 
imnecessary  and  adds  little  value  to  the 
list.  Once  a  schedule  is  developed, 
whether  a  State,  Territory,  or  authorized 
Tribe  believes  a  particular  TMDL  is  of 
high,  medium  or  low  priority  is 
unimportant  and  the  relative  priority  of 
each  TMDL  will  be  apparent  based  on 


whether  it  is  to  be  developed  early  or 
late  in  the  schedule.  The  public  will  be 
able  to  comment  on  the  time  frame  in 
which  the  State,  Territory,  or  authorized 
Tribe  intends  to  develop  each  TMDL.  In 
this  way  the  schedule  provides  the 
public  better  information  on  the  State's, 
Territory's,  or  authorized  Tribe's 
priority  ranking  for  TMDL  development 
than  simply  identifying  waterbodies  as 
high,  medium,  or  low  priority. 
Requiring  a  prioritized  schedule 
eliminates  the  need  for  such 
categorization. 

In  today's  rule,  EPA  is  modifying  the 
proposed  regulations  to  require  that  the 
prioritized  schedule  for  TMDL 
development  be  submitted  as  part  of  the 
section  303(d)  list  for  EPA  approval  or 
disapproval.  This  approach  is  consistent 
with  section  303(d)  of  the  Act,  which 
requires  States,  Territories,  and 
authorized  Tribes  to  both  identify 
waters  and  establish  a  priority  ranking 
for  the  identified  waters  as  the  first  step 
in  the  process  that  is  ultimately 
intended  to  result  in  the  attainment  of 
water  quality  standards.  While  the  Act 
does  not  explicitly  require  EPA  to 
approve  or  disapprove  the  priority 
ranking  as  part  of  the  list  submission, 
EPA  believes  that  doing  so  is  a 
reasonable  exercise  of  its  discretion  to 
ensure  that  the  goals  of  section  303(d) 
are  achieved,  consistent  with  EPA's 
authority  under  section  501(a)  to  adopt 
regulations  necessary  to  carry  out  its 
functions  under  the  Act.  The  priority 
ranking,  embodied  in  the  prioritized 
schedule  required  by  today's 
regulations,  is  an  essential  step  between 
the  identification  of  waters  and  the 
development  of  TMDLs  for  waters  that 
need  them.  The  prioritized  schedule 
ensures  that  TMDLs  are  developed  at  a 
reasonable,  even  pace  and  that  the 
statutory  factors  (severity  of  pollution 
and  uses  to  be  made  of  the  waters)  are 
considered  in  deciding  when  particidar 
TMDLs  will  be  developed.  Thus, 
because  of  the  critical  importance  of  the 
prioritized  schedule  in  the  overall 
section  303(d)  process,  EPA  believes  it 
needs  to  ensure  that  a  State's, 
Territory's,  or  authorized  Tribe's 
schedules  are  reasonable  and  consistent 
with  the  Act  by  reviewing  and 
approving  or  disapproving  the 
schedules  as  part  of  the  list 
submissions,  and  establishing  schedules 
in  the  event  of  a  disapproval  or  a  failure 
by  the  State,  Territory,  or  authorized 
Tribe  to  do  so. 

For  the  sake  of  clarity  the  foUowring 
discussion  follows  the  structure  of 
130.28. 
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Expeditious  Schedules  (§  130.28(b)) 

EPA  is  revising  the  proposal  to 
require  that  establishment  of  TMDLs  be 
evenly  paced  and  as  expeditious  as 
practicable.  In  addition,  States  should 
schedule  TMDLs  no  later  than  10  years 
from  July  11,  2000  or  the  initial  listing 
date,  which  ever  is  later.  The  rule  also 
provides  that  the  schedule  for  specific 
TMDLs  can  be  extended  for  an 
additional  5  years  if  a  State,  Territory, 
or  authorized  Tribe  explains  to  EPA  that 
the  shorter  schedule  is  not  practicable. 

EPA  is  shortening  the  proposed  15- 
year  schedule  to  a  requirement  that  the 
schedule  be  as  expeditious  as 
practicable  and  evenly  paced,  and  that 
it  should  generally  not  extend  beyond 
10  years.  As  pointed  out  by  many 
commenters,  a  ten  year  schedule  is 
consistent  with  current  EPA  policy.  See 
"New  Policies  for  Establishing  and 
Implementing  Total  Maximiun  Daily 
Loads,"  August  8,  1997.  As  stated  in  the 
1997  policy  memorandum,  EPA  was  to 
work  with  States  to  help  schedule 
TMDL  establishment  within  13  years, 
i.e.,  by  2010.  EPA  believes  that  some 
States,  Territories,  or  authorized  Tribes 
can  complete  the  TMDL  development 
within  10  years,  as  evidenced  by  some 
ciurent  State  schedules  and  by 
increased  resources  devoted  to  TMDL 
programs  in  meiny  States  as  well  as 
available  through  increased  Federal 
funding.  Currently,  46  States  are 
developing  TMDLs  based  on  schedules 
of  13  years  or  less,  20  of  which  are 
developing  TMDLs  based  on  a  10-year 
schedule.  Further.  EPA  believes  that 
making  this  change  is  reasonable  since 
the  regulations  also  provide  that  the 
schedule  can  be  extended  up  to  an 
additional  5  years  for  a  total  of  15  years 
if  the  State,  Territory,  or  authorized 
Tribe  explains  'hat  it  needs  the 
additional  time  to  complete  the  task. 

A  State.  Territory,  or  authorized  Tribe 
would  need  to  explain  why  a  10-year 
5-chedule  is  not  practicable.  For 
example,  a  State,  Territory,  or 
authorized  Tribe  could  show  that, 
despite  working  expeditiously,  given 
the  number  of  TMDLs  that  are  required, 
thev  will  require  more  than  10  years  to 
complete  all  TMDLs.  The  State, 
Territory,  or  authorized  Tribe  could  also 
show  that  the  complexity  of  one  or  more 
TMDLs  might  require  more  time  to 
collect  information  to  quantify  loadings 
from  sources  or  to  secure  commitments 
lor  loading  reductions  for  sources 
outside  the  State,  Territory,  or 
authorized  Tribe.  In  these  cases,  the 
State.  Territory,  or  authorized  Tribe  may 
schedule  some  TMDLs  within  an 
additional  five  years. 


By  changing  "reasonably  paced"  to 
"evenly  paced",  EPA  intends  that 
States,  Territories,  and  authorized 
Tribes  must  schedule  TMDL 
development  in  a  way  that  reflects  a 
generally  even  pace  in  establishing 
TMDLs  over  the  length  of  the  schedule. 
EPA  recognizes  that  States,  Territories 
and  authorized  Tribes  will  have  valid 
reasons  for  establishing  more  TMDLs  in 
some  years  and  fewer  TMDLs  is  other 
years.  This  may  occur  due  to  the  varying 
degree  of  complexity  and  efficiencies 
which  pertain  to  TMDL  development  in 
different  watersheds  in  a  State, 
Territory,  or  authorized  Tribe.  However, 
the  general  trend  and  pace  of  TMDL 
establishment  across  the  schediUe,  after 
allowing  for  understandable  year-to-year 
variation,  should,  with  some  exceptions, 
be  generally  even.  While  ciurent 
schedules  appropriately  account  for  the 
ramp-up  period  needed  for  monitoring 
and  other  preliminary  activities,  EPA 
believes  by  April  2002  (when  new 
schedules  are  required)  that  States, 
Territories,  and  authorized  Tribes 
should  be  in  a  position  to  schedule 
TMDL  development  on  a  more  even 
pace.  Of  course,  application  of  this 
generad  requirement  must  account  for 
additional  time  that  may  be  needed  to 
develop  particularly  complex  or  data- 
intensive  TMDLs.  In  those  cases, 
establishment  of  a  smaller  number  of 
TMDLs  may  be  justified.  Similarly,  the 
number  of  TMDLs  may  be  larger  in  a 
year  in  which  a  State,  Territory,  or 
authorized  Tribe  concentrates  on 
waterbodies  for  which  a  substantial 
amount  of  information  has  already  been 
gathered. 

The  proposed  approach,  which  would 
have  required  TJvQDLs  to  be  established 
as  expeditiously  as  practicable  but  no 
later  than  15  years  from  the  time  the 
waterbodies  were  listed  on  Part  1,  could 
have  led  to  the  unintended  result  that 
TMDLs  for  waterbodies  included  on 
Part  4  would  be  delayed  if  the 
waterbody  was  later  moved  to  Part  1 . 
EPA  believes  that  TMDLs  for  waters 
included  on  Part  4,  where  enforceable 
controls  ultimately  fail  to  result  in 
attaiiunent  of  standard  by  the  next 
listing  cycle,  should  not  be 
unnecessarily  delayed.  The  addition  of 
a  Part  4  of  the  list  was  not  intended  to 
encourage  or  allow  for  such  delay.  In 
addition,  it  is  reasonable  to  expect 
TMDLs  for  such  waterbodies  to  be 
developed  within  10  years  (or  up  to  15 
years,  for  certain  TMDLs,  as  described 
above)  of  initial  listing  on  any  part  of 
the  list,  since  States,  Territories,  or 
authorized  Tribes  will  be  keeping  track 
of  progress  on  Part  4  waters  to 
determine  how  well  the  enforceable 


controls  are  working  and  should  be  able 
to  use  this  information  to  develop 
TMDLs  for  such  waters  well  within  the 
timeframe  required  by  today's 
regulations. 

The  final  rule  eJso  clarifies  that  the 
provision  that  States,  Territories,  and 
authorized  Tribes  should  generally 
schedule  all  TMDLs  no  later  than  10 
years  (with  a  possible  5  year  extension) 
from  the  later  of  July  11,  2000  or  the 
date  of  initial  listing  of  the  waterbody/ 
pollutant  combination  on  a  section 
303(d)  list  applies  to  waterbodies  on  a 
section  303(d)  list  prior  to  today's 
action.  Thus,  TMDLs  for  waterbodies 
that  appeared  on  a  section  303(d)  list 
prior  to  today's  action  would  need  to  be 
established  no  later  than  July  11,  2010, 
unless  the  schedule  is  extended  as 
described  above.  This  avoids 
unreasonably  short  deadlines  for  TMDL 
establishment  for  States,  Territories,  and 
authorized  Tribes  which  happened  to 
have  listed  a  substantial  portion  of  their 
impaired  waters  well  before  the 
promulgation  of  this  rule.  EPA  believes 
it  is  appropriate  to  use  the  July  11,  2000 
{i.e.,  the  date  of  signatiu«  of  today's 
action)  as  the  baseline  date  for  the  10- 
year  schedule  provision  since  States, 
Territories,  or  authorized  Tribes  have 
not  been,  until  now,  required  by 
regulation  to  identify  schedules  for 
TMDL  development  other  than 
specifying  TMDLs  that  will  be 
developed  in  the  next  2  years.  While 
States,  Territories,  or  authorized  Tribes 
should  have  schedules  at  this  time  in 
response  to  a  request  from  EPA  ("New 
Policies  for  Establishing  and 
Implementing  Total  Maximum  Daily 
Loads,"  August  8, 1997),  in  light  of  the 
new  requirements  in  today's  rule. 
States,  "Territories,  or  authorized  Tribes 
should  have  an  opportunity  to  reassess 
their  TMDL  development  obligations 
and  develop  an  appropriate  schedule. 
Requiring  TMDLs  to  be  scheduled  10 
years  from  the  original  listing  could 
penalize  States  who  had  established 
comprehensive  lists  by  1992  by 
allowing  them  less  time  to  complete 
TMDLs  than  those  States,  Territories,  or 
authorized  Tribes  that  more  recently 
developed  more  comprehensive  lists. 

Identification  of  TMDLs  to  be 
Established  (§  130.28(c)) 

Today's  rule  provides  more  specificity 
regarding  the  minimum  level  of  detail 
required  in  schedules  for  establishment 
of  TMDLs  than  did  the  proposal. 
Today's  rule  requires  States,  Territories, 
and  authorized  Tribes  to  indicate  in 
their  schedule  which  specific  TMDLs 
will  be  completed  in  each  year  of  the 
schedule.  EPA  has  chosen  to  require 
scheduling  of  TMDLs  in  year  blocks  to 
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provide  sufficient  detail  to  allow  all 
those  involved  in  TMDL  development  to 
plan  for  the  workload  involved  at 
various  points  in  time.  States, 
Territories,  and  authorized  Tribes  can 
change  the  order  of  TMDL 
establishment  within  any  year  period 
without  consulting  with  EPA  or  seeking 
EPA  approval.  EPA  will  approve 
schedules  if  they  reflect  the  priority 
factors  and  timeframes  outlined  in  the 
rule.  The  schedules  must  also 
demonstrate  that  estabUshment  of 
TMDLs  is  as  expeditious  as  practicable 
and  evenly  paced  over  the  duration  of 
the  schedule. 

EPA  realizes  that  it  is  possible  that 
States,  Territories,  and  authorized 
Tribes  will  not  be  able  to  meet  even  this 
less  precise  schedule  for  each  and  every 
TMDL  they  must  establish,  and  expects 
that  States,  Territories,  and  authorized 
Tribes  will  need  to  avail  themselves  of 
the  opportunity  to  adjust  schedules  for 
TMDL  establishment  to  reflect  new 
information  and  other  changing 
circumstances,  and  that  such 
adjustments  will  be  reflected  in  each 
subsequent  hst  submitted  on  April  1 
every  fourth  year.  As  long  as  States, 
Territories,  and  authorized  Tribes 
establish  each  TMDL  on  Part  1  of  their 
list  as  expeditiously  as  practicable  and 
the  revised  list  reflects  even  pacing  of 
the  overall  TMDL  establishment  task, 
within  the  timeframes  specified  in  the 
regulations,  taking  the  required  factors 
into  account,  EPA  will  approve  such 
schedule  modifications  without 
requiring  that  the  entire  schedule  be 
revised. 

When  a  State,  Territory,  or  authorized 
Tribe  must  develop  multiple  TMDLs 
within  a  watershed,  EPA  encourages  the 
State,  Territory,  or  authorized  Tribe  to 
schedule  the  TMDLs  to  be  estabhshed  at 
roughly  the  same  time.  This  coordinated 
approach  makes  use  of  any  efficiencies 
in  coordinating  monitoring,  water 
quality  analyses,  implementation  and 
public  participation.  It  also  helps 
integrate  the  establishment  of  TMDLs 
with  the  use  of  rotating  basin  or 
watershed  approaches  for  restoring 
water  quality.  EPA  is  encouraging 
States,  Territories  and  authorized  Tribes 
to  use  a  coordinated  approach  by 
making  it  one  of  the  factors  that  may  be 
considered  and  by  including  in  the  final 
rule  language  that  expUcitly 
recommends  that  States,  Territories  and 
authorized  Tribes  use  this  approach. 

Priority  Factors  (§  130.28(d),  (e)  (fl) 

The  final  rule  incorporates  the 
prioritizing  scheme  of  the  proposal  into 
the  final  requirements  for  a  prioritized 
list.  The  final  rule  retains  the  concept 
that  the  statutory  factors  of  severity  of 


impairment  and  designated  use  of  the 
waterbody  should  form  the  basis  for 
prioritizing  waterbodies.  In  addition, 
the  final  rule  requires  States,  Territories, 
and  authorized  Tribes  to  consider 
drinking  water  uses  and  presence  of  a 
threatened  or  endangered  species  as 
higher  priorities.  However,  the  final  rule 
does  not  require  that  an  impairment  at 
a  public  drinking  water  supply  or  the 
presence  of  threatened  or  endangered 
species  be  an  automatic  high  priority  for 
TMDL  establishment.  Rather,  the  State, 
Territory,  or  authorized  Tribe  may  give 
waterbodies  with  these  two  factors 
present  a  lower  priority  (i.e.,  a  later  date 
for  TMDL  development)  if  the  State, 
Territory,  or  authorized  Tribe  explains 
why  this  is  appropriate.  As  another 
example,  biological  information  might 
be  available  to  allow  a  State.  Territory, 
or  authorized  Tribe  to  show  that  other 
factors  are  the  stressors  to  the 
threatened  or  endangered  species. 

Also,  EPA  is  not  including  in  today's 
rule  the  proposed  language  that  strongly 
encoiuaged  States,  Territories,  and 
authorized  Tribes  to  establish  all 
TMDLs  for  high  priority  waterbody/ 
pollutant  combinations  before 
completing  TMDLs  for  medium  or  low 
priority  combinations.  These  provisions 
have  become  moot  because  today's  final 
rule  does  not  include  a  requirement  for 
ranking  each  waterbody/pollutant 
combination  as  either  high,  medium  or 
low  priority.  Rather,  a  date  must  be 
specified  for  TMDL  development  for 
each  waterbody/pollutant  combination 
on  Part  1.  Thus,  rather  than  grouping 
each  TMDL  into  one  of  3  categories  of 
priority  States  will  rank  each  TMDL 
according  to  the  most  appropriate  time 
frame  for  its  establishment  taking  into 
account  the  factors  described  in  this 
section.  EPA  believes  that  the 
prioritized  schedules  submitted  by 
States,  Territories  and  authorized 
Tribes,  along  with  the  explanations  of 
how  various  factors  were  utilized  in  the 
development  of  such  schedules,  will 
serve  the  same  purpose  as  the 
provisions  it  eliminated. 

K.  Can  the  List  be  Modified?  (§  130.29) 

What  did  EPA  propose?  EPA 
proposed  at  §  130.29  to  adopt  the  FACA 
Conunittee's  recommendations  that 
waterbodies  should  remain  listed  until 
water  quality  standards  were  attained, 
and  that  a  previously  listed  impaired  or 
threatened  waterbody  could  be  removed 
from  the  list  at  the  time  of  the  next  list 
only  when  new  data  or  information 
indicated  that  the  waterbody  has 
attained  water  quality  standards. 

What  comments  did  EPA  receive? 
Many  commenters  supported  the 
regulations  as  proposed.  Several 


commenters  strongly  encouraged  EPA  to 
allow  for  immediate  removal  of 
waterbodies  that  met  the  de-listing 
requirement  (i  p  in  the  interim  period 
between  listing  cycles)  especially  if  the 
Agency  decided  to  promulgate  a  four  or 
five  year  cycle  for  the  listing 
requirement.  This  reflected  a  concern 
that  waterbodies  that  were  not  impaired 
would  remain  on  the  lists  for  several 
years,  leaving  the  public  with  an 
incnrrfact  impression  about  the 
condition  of  the  waterbndv  There  was 
also  a  fear  that  States,  Territories,  and 
authorized  Tribes  would  elect  to,  or  be 
forced  to,  move  ahead  with 
development  of  TMDLs  for  such  waters, 
even  though  they  were  no  longer 
needed,  A  number  of  commenters 
suggested  that  the  information 
requirements  for  removing  a  waterbody 
from  the  section  303(d)  list  should  be  no 
more  rigorous  than  the  requirements  for 
hsting  a  waterbody.  Other  commenters 
suggested  that  States.  Territories,  and 
authorized  Tribes  should  be  able  to  add 
some  waterbodies  between  the  times 
when  the  full  lists  are  required. 
Commenters  also  asked  that  the 
regulations  specify  that  the 
methodology  and  public  participation 
requirements  should  apply  to  delisting. 
Finally,  several  commenters  reiterated 
that  waterbodies  should  not  be  removed 
from  the  section  303(d)  list  just  because 
a  point  or  nonpoint  source  control 
measure  was  implemented  but  had  to 
remain  listed  until  water  quality 
standards  were  met. 

What  is  EPA  promulgating  today? 
EPA  generally  agrees  with  the 
comments  it  received  on  this  section. 
EPA  agrees  that  States  should  be  able  to 
remove  waterbodies  from  a  list  at  times 
other  than  those  when  full  lists  must  be 
submitted  to  EPA.  This  is  consistent 
with  section  303(d)  which  requires 
States,  Territories,  and  authorized 
Tribes  to  submit  lists  of  waters  "from 
time  to  time."  EPA  has  previously 
interpreted  section  303(d)  to  allow 
removal  of  waterbodies  that  attain  water 
quality  standards  at  times  other  than 
when  they  make  their  biennial  list 
submissions.  See  "Guidance  for  1994 
Section  303(d)  Lists,"  November  26, 
1993,  By  extension,  EPA  believes  that 
the  same  flexibility  should  be  provided 
for  adding  waterbodies  to  the  list. 
Therefore  EPA  has  reshaped  this  section 
in  the  final  regulation  to  cover 
modifications  of  the  list  [i.e.  listings, 
delistings  and  changes  to  the  prioritized 
schedules).  These  provisions  regarding 
modifications  to  the  list  at  times  other 
than  required  list  submissions  do  not 
alter  what  is  permitted  under  the  pre- 
existing regulations.  EPA  is  simply 
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iilding  regulatory  language  to  clarify 
that  States  may  modify  their  lists  at 
times  other  than  required  submissions 
and  to  clarify  the  procedure  for  doing 
so.  EPA  is  maintaining  the  proposed 
requirements  that  waterbodies  must 
remain  on  the  list  until  water  quality 
standards  are  attained. 

EPA  is  also  adding  a  §  130.29(e) 
which  specifies  that  changes  to  the 
schedule  for  TMDLs  which  the  State, 
Territon,',  or  authorized  Tribe  make 
must  be  considered  a  modification  of 
th'i  list  if  they  involve  rescheduling 
establishment  of  a  TMDL  from  one  year 
to  another.  Changes  to  the  list  are 
subject  to  EPA  review  and  approval/ 
di-^approval  EPA  notes  that  these 
modifications  to  the  list  may  be  time 
consuming  and  expects  that  States, 
Territories,  and  authorized  Tribes  will 
use  these  provisions  no  mOre  than  once 
a  year,  mostly  to  remove  waterbodies 
which  have  attained  water  quality 
standards  from  the  list. 

EPA  IS  adopting  regulatory  language 
'if  larify  the  specific  requirements  that 
dfply  when  a  State,  Territory,  or 
authorized  Tribe  modifies  its  list  in 
between  required  list  submissions.  First, 
the  regulations  provide  that  the  scope  of 
public  notice  and  opportunity  for 
comment  on  the  modification  shall  be 
limited  to  the  waterbodies  and  issues 
raised  by  the  modification.  For  example, 
if  the  State,  Territory,  or  authorized 
Tribe  develops  a  draft  list  modification 
that  removes  certain  waterbodies  based 
on  new  information  collected  since  the 
prior  list  submission,  the  public  notice 
and  the  opportunity  for  comments 
would  be  limited  to  those  particular 
waters  and  the  water-quality  related 
data  the  State.  Territory,  or  authorized 
Tribe  believes  warrants  removal  from 
the  list.  Neither  the  State,  Territory,  or 
authorized  Tribe  nor  EPA  would  be 
obligated  to  address  comments  on  the 
remainder  of  the  list  or  other  unrelated 
waters.  As  another  example,  if  the  State, 
Territory,  or  authorized  Tribe  proposes 
to  add  or  remove  certain  waterbodies 
based  on  a  change  to  the  methodology 
used  in  the  prior  list,  the  public  notice 
and  opportunity  for  comments  would  be 
limited  to  such  change  and  to  any 
waterbodies  affected  by  it.  Neither  the 
State,  Territory,  or  authorized  Tribe  nor 
EPA  would  be  obligated  to  address 
icmments  on  other  aspects  of  the 
methodology  or  other  unaffected  waters. 

When  submitting  list  modifications, 
the  same  provisions  apply  to  removal  of 
waterbodies  as  for  required  list 
submissions.  A  State.  Territory,  or 
authorized  Tribe  may  remove  a  listed 
waterbody  only  if  new  water-quality 
related  data  or  information  indicates  it 
is  attaining  and  maintaining  apphcable 


water  quality  standards.  A  State, 
Territory,  or  authorized  Tribe  may  add 
a  waterbody  to  the  list  if  there  is  data 
or  information  showing  it  is  impaired. 
When  developing  a  list  modification, 
the  State,  Territory,  or  authorized  Tribe 
must  satisfy  the  same  public  process 
requirements  that  apply  to  required  list 
submissions — the  State,  Territory,  or 
authorized  Tribe  must  provide  adequate 
notice  to  the  public  of  the  draft  list 
modification,  must  provide  at  least  60 
days  for  public  comments  on  the 
modification,  and  must  address  relevant 
comments  in  its  submission  of  the 
modification  to  EPA. 

However,  EPA  is  not  requiring  prior 
submission  of  a  methodology  for  each 
list  modification.  Because  the 
methodology  is  generally  required  to  be 
submitted  at  least  two  years  before 
required  list  submissions  (after  allowing 
the  public  an  opportunity  to  comment), 
EPA  believes  it  would  be  overly 
burdensome  to  require  submission  of 
the  methodology  for  each  list 
modification,  and  would  undercut  the 
purpose  of  the  modification  provision, 
i.e.,  to  allow  States,  Territories  and 
authorized  Tribes  to  more  easily  make 
appropriate  changes  in  their  lists  in 
between  required  submissions.  Thus, 
States,  Territories  and  authorized  Tribes 
are  not  required  to  submit  a 
methodology  for  the  modification  prior 
to  the  submission  of  the  modification. 
EPA  expects  that  in  most  cases  the 
State,  Territory,  or  authorized  Tribe  will 
use  the  same  methodology  used  in  the 
most  recent  required  list  submission  for 
modifications.  However,  where  the 
modification  includes  a  change  to  the 
methodology,  EPA  expects  that  the 
modification  provided  to  EPA  will 
identify  and  explain  such  change  so  that 
EPA  can  consider  it  in  its  review  of  and 
action  on  the  modification.  In  addition, 
when  providing  public  notice  of  a 
modification  that  includes  a  change  to 
the  pre-existing  methodology,  the  State, 
Territory,  or  authorized  Tribe  would 
need  to  identify  emd  explain  such 
change  to  the  public  since  it  would  be 
the  basis  for  resulting  additions  to  or 
removals  fi-om  the  list. 

EPA  is  including  a  provision  in  the 
regulations  clarifying  that  a  State's, 
Territory's,  or  authorized  Tribe's 
revisions  to  their  prioritized  schedules 
must  be  considered  modifications  to  the 
list  and  submitted  to  EPA  as  such.  This 
is  consistent  with  the  definition  of  the 
list  to  include  both  the  identification  of 
waters  and  pollutants  and  the 
prioritized  schedule  for  TMDL 
development.  Revisions  to  the  schedule 
would  include  moving  euiy  TMDL  from 
any  one-year  period  to  another,  and 
must  be  based  on  new  information  in 


accordance  with  the  priority  ranking. 
Thus,  for  example,  a  State,  Territory,  or 
authorized  Tribe  may  receive  new 
information  regarding  newly  foimd 
sources  of  pollutants  in  a  particular  year 
and  may  decide  on  that  basis  to  move 
certain  TMDLs  earlier  or  later  in  the 
schedule.  Similarly,  the  State,  Territory, 
or  authorized  Tribe  may  become  aware 
that  water-quality  related  data  relevant 
to  development  of  a  particiilar  TMDL 
will  be  available  earlier  than  expected, 
and  may  therefore  decide  to  move  that 
TMDL  earlier  in  the  schedule.  In  either 
case,  the  State,  Territory,  or  authorized 
Tribe  must  constrain  the  modification 
such  that  it  establishes  at  least  the  same 
number  of  TMDLs  in  the  first  four  year 
period.  This  requirement  serves  to 
ensiu«  that  the  State,  Territory,  or 
authorized  Tribe  establish  TMDLs  at  an 
even  pace.  EPA  will  review  revisions  to 
the  schedule  to  determine  if  they  are 
consistent  with  the  regulatory 
provisions  governing  development  of 
the  prioritized  schedule,  and  will 
approve  or  disapprove  them  as 
appropriate. 

Some  waterbodies  are  listed  by  States, 
Territories,  and  authorized  Tribes  for 
multiple  impairments.  When  a  State, 
Territory,  or  authorized  Tribe  has  new 
water-quality  related  data  or 
information  showing  that  a  waterbody 
attains  water  quality  standards,  it  may 
be  for  only  some  of  the  pollutants 
causing  the  impairment.  In  this 
instance,  the  States,  Territories,  and 
authorized  Tribes  may  remove  only 
those  pollutants  fix)m  the  list  that  no 
longer  cause  impairment,  but  caimot 
remove  the  waterbody  itself  until  it  has 
new  water-quality  related  data  or 
information  showing  that  the  waterbody 
attains  water  quality  standards  for  all 
the  impairments  that  caused  the  listing. 

EPA  interprets  "new  water-quality 
related  data  or  information"  to  include 
new  water  quality  data  or  water  quality 
modeling  iiiformation  that  supplements 
water  quality  data.  EPA  also  interprets 
"new  data  or  information"  to  include 
such  instances  as  when  the  State, 
Territory,  and  authorized  Tribe  has 
revised  the  applicable  water  quality 
standard  consistent  with  Part  131,  EPA 
has  approved  that  standard,  and  existing 
water  quality  data  shows  that  the 
waterbody  attains  the  new  water  quafity 
standard.  EPA  also  interprets  "new  data 
or  information"  to  include  where  the 
State,  Territory,  and  authorized  Tribe 
can  show  that  the  existing  data  actually 
showed  that  the  water  quality  standards 
were  attained  and  that  the  waterbody 
was  listed  in  error  due  to  a 
transcription,  typographical,  or  some 
other  clerical  error.  Therefore,  "new"  is 
not  limited  to  data  or  information 


43616  Federal  Register/ Vol.  65,  No.  135 /Thursday.  July  13.  2000 /Rules  and  Regulations 


collected  after  listing.  The  intent  of  the 
new  requirement  is  to  ensure  that  listed 
waterbodies  (or  pollutants)  are  not 
removed  in  the  absence  of  data  or 
information  indicating  attainment  of 
water  quality  standards. 

EPA  does  not  interpret  "new  data  or 
information"  to  allow  removal  of  a 
waterbody  (or  pollutant)  in  instances 
where  a  State.  Territory,  and  authorized 
Tribe  disputes  the  quality  of  the 
information  or  reinterprets  the  same 
information  that  it  previously  used  to 
list  a  water  on  the  section  303(d)  list 
and  concludes  the  data  or  information 
did  not  support  a  Ending  of  impairment. 
EPA  is  not  suggesting  that  States, 
Territories,  and  authorized  Tribes  use 
poor  quality  data  to  support  listing 
waterbodies  on  the  section  303(d)  list. 
Rather,  in  the  absence  of  data  or 
information  supporting  a  determination 
that  a  waterbody  is  attaining  water 
quality  standards,  a  waterbody  should 
not  be  removed  from  the  list.  The  one 
exception  that  would  allow  removal 
would  be  a  waterbody  that  was  listed 
incorrectly.  EPA  recognized  this 
possible  situation  in  the  August  23, 
1999.  proposal.  (64  FR  46024,  August 
23.  1999).  EPA  intended  this  to  cover 
situations  where  a  water  was  listed  due 
to  an  error  such  as  a  transcription  or 
typographical  error,  not  a  re-evaluation 
of  data  on  which  the  waterbody  was 
originally  listed.  EPA  will  consider 
State,  Territories  and  authorized  Tribes 
methodologies  in  approving  or 
disapproving  Usts  but  it  is  not  obliged 
to  approve  decisions  simply  because 
they  are  consistent  with  die 
methodologies. 

Finally,  EPA  is  adding  §  130.29(g)  to 
allow  EPA  to  modify  a  list  consistent 
with  the  provisions  of  paragraph  (c),  (d), 
and  (e)  of  this  section.  As  described  in 
today's  preamble,  EPA  at  times  may  be 
required  to  establish  a  TMDL.  hi  the 
course  of  developing  the  TMDL.  EPA 
may  find  new  information  that  shows 
that  the  waterbody  should  not  be  Usted 
on  Part  1  of  the  list  and  a  TMDL  is  not 
necessary.  For  example.  EPA  could  find 
that,  based  on  new  data  or  information, 
the  waterbody  is  attaining  and 
maintaining  the  applicable  water  quality 
standards.  This  is  the  criterion  that 
allows  a  State.  Territory,  or  authorized 
Tribe  to  remove  the  waterbody/ 
pollutant  combination  from  the  list.  In 
this  situation,  the  waterbody  is  not 
required  to  be  listed  and  no  TMDL  is 
required.  EPA  could  also  find  that,  for 
waterbodies  listed  on  the  basis  of 
biological  information,  the  cause  of  the 
impairment  is  not  a  pollutant  or 
pollutants,  but  rather  some  attribute  of 
pollution.  In  this  situation,  the 


waterbody  belongs  on  Part  2  of  the  list 
and  no  TMDL  is  required. 

In  examples  such  as  these,  there  is  no 
merit  in  developing  a  TMDL;  yet  in  the 
absence  of  this  new  provision,  the 
requirements  of  today's  rule  would  have 
EPA  establish  the  TMDL.  For  this 
reason.  EPA  believes  it  should  have  the 
same  authority  to  modify  a  section 
303(d)  list  to  remove  a  waterbody/ 
pollutant  combination,  in  accordance 
with  the  same  requirements  that  pertain 
to  States,  Territories,  and  authorized 
Tribes. 

L.  When  Must  the  List  of  Impaired 
Waterbodies  be  Submitted  to  EPA  and 
What  Will  EPA  do  With  it?  (§  130.30) 

What  did  EPA  propose?  EPA 
proposed  that  States,  Territories,  and 
approved  Tribes  would  be  required  to 
submit  their  list  of  threatened  and 
impaired  waterbodies  and  the  priority 
rankings  of  waterbody  and  pollutant 
combinations  to  EPA  by  October  1  at 
regular  intervals.  EPA  noted  that  it  was 
considering  ranges  of  two.  four  or  five 
years,  for  these  intervals  beginning  with 
the  year  2000.  EPA  proposed  to 
maintain  the  current  requirement  that 
EPA  review  and  either  approve  or 
disapprove  a  submitted  list  within  30 
days  of  receipt.  EPA  also  proposed  to 
require  States,  Territories,  and 
authorized  Tribes  to  incorporate 
approved  lists  of  impaired  waterbodies 
in  Water  Quality  Management  Plans. 
Finally,  EPA  proposed  to  codify  in  the 
regulations  its  authority  to  establish  lists 
for  States,  Territories,  or  authorized 
Tribes  which  do  not. 

What  comments  did  EPA  receive?  The 
issue  of  how  frequently  States, 
Territories,  and  authorized  Tribes 
should  submit  lists  of  impaired  waters, 
priority  rankings  and  schedules,  was  the 
subject  of  numerous  comments. 
Regarding  the  frequency  of  submission 
of  lists,  priority  rankings  and  schedules 
for  TMDL  establishment,  five  years  was 
the  most  commonly  supported  period, 
with  four  years  getting  a  large  number 
of  supporters.  Retaining  the  current  two 
year  cycle  also  received  a  substantial 
amount  of  support. 

Those  supporting  a  longer  listing 
cycle  (more  dian  two  years)  provided  a 
variety  of  reasons  for  their  position.  A 
large  number  of  commenters  believed 
that  a  two  year  cycle  forced  States, 
Territories,  and  authorized  Tribes  to 
spend  too  much  time  preparing  listing 
reports,  thereby  diverting  limited 
resources  away  from  developing  and 
implementing  TMDLs.  Nearly  as  many 
commenters  indicated  that  a  longer 
cycle  would  enable  States,  Territories, 
and  authorized  Tribes  to  do  a  better  job 
of  assembling  and  interpreting  data 


regarding  the  condition  of  waterbodies. 
Others  observed  that  it  is  unusual  for 
the  condition  of  a  waterbody  to  change 
measurably  in  just  two  years,  and 
having  to  prepare  a  report  saying  "no 
change"  was  not  a  wise  use  of  resources. 
Some  commenters  thought  that  longer 
cycles  would  encourage  efforts  to 
implement  pollution  controls  and 
thereby  prevent  waters  from  going  on 
the  list  (or  at  least  Part  1)  in  the  first 
place. 

Those  supporting  a  five-year  cycle 
noted  the  correlation  with  the  five  year 
term  of  NPDES  permits  and  the  five-year 
cycle  employed  by  most  States  that  have 
adopted  the  watershed/rotating  basin 
approach.  Those  supporting  a  four-year 
schedule  noted  that  this  would 
correspond  to  every  second  section 
305(b)  report  submitted  by  States. 
Territories,  and  authorizfid  Tribes.  On 
the  other  hand,  some  supporters  of 
longer  cycles  called  for  establishment  of 
interim  milestones  such  as  water  quality 
monitoring  or  source  identification, 
during  the  cycle,  to  ensure  adequate 
funding  and  budgeting  by  States, 
Territories,  and  authorized  Tribes. 

Those  supporting  retention  of  the 
current  two-year  cycle  offered  a  number 
of  reasons  in  support  of  their  position. 
Nimierous  commenters  feared  that 
longer  listing  cycles  would  serve  to 
delay  the  date  by  which  TMDLs  were 
established  for  some  waterbodies.  which 
in  turn  would  delay  the  date  on  which 
water  quality  standards  were  attained. 
For  example,  commenters  were  worried 
that  lengthening  the  listing  cycle  would 
result  in  more  waterbodies  being  placed 
on  Part  4  of  the  list,  and  such 
waterbodies  staying  on  Part  4  longer,  yet 
ultimately  failing  to  meet  water  quality 
standards  by  the  next  listing  cycle,  and 
still  needing  TMDLs.  Quite  a  few 
comments  said  the  public  needed  more 
frequent,  not  less  frequent,  reports  on 
which  waters  were  impaired. 

Comments  were  split  with  regard  to 
whether  April  1  or  October  1  of  the 
"listing  year"  should  be  the  deadline  for 
submission  of  the  section  303(d)  lists. 
Those  favoring  April  1  believed  that 
having  concurrent  deadlines  for  the 
section  305(b)  reports  and  the  section 
303(d)  lists  would  reduce  duplication  of 
effort  on  the  part  of  States.  Territories, 
and  authorized  Tribes.  Those  favoring 
October  1  believed  that  it  would  be 
beneficial  to  have  sevoral  months  after 
the  due  date  for  the  section  305(b) 
report  to  perform  additional  analysis 
needed  for  completing  the  section 
303(d)  report.  EPA  also  received 
comments  recommending  against 
incorporation  of  approved  lists  of 
impaired  waters  in  Water  Quality 
M£magement  Plans.  These  comments 
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expressed  concern  about  the  volume  of 
information  included  in  these  plans. 

What  is  EPA  promulgating  today? 
EPA  is  today  promulgating  the 
requirement  that  States,  Territories,  and 
authorized  Tribes  submit  their  lists  of 
impaired  waters  including  prioritized 
schedules  by  April  1  of  every  fourth 
vear.  starting  in  2002. 

EPA  decided  upon  a  longer  listing 
cycle  because  of  the  reduction  in 
reporting  burdens,  opportunity  for  more 
complete  data  gathering  and  analysis, 
and  greater  likelihood  of  observing 
changes  in  the  condition  of  waters 
between  listings.  Concerns  about 
improperly-listed  waters  later  found  to 
be  meeting  standards  remaining  on  lists 
for  nearly  four  years  have  been 
addressed  by  clarifying  that  there  is  an 
opportimity  for  States,  Territories,  and 
authorized  Tribes  to  make  modifications 
to  their  list  as  provided  by  §  130.29 
discussed  above. 

EPA  believes  that  the  public  will 
receive  adequate  updates  regarding  the 
condition  of  the  nation's  waters  through 
the  biennial  section  305(b)  reports  that 
States,  Territories,  and  authorized 
Tribes  must  submit  according  to  the 
CWA.  Though  EPA  recognizes  that  in 
the  future,  some  TMDLs  may  be 
established  a  couple  years  later  than 
would  have  been  the  case  with  a  two- 
vear  listing  cycle  because  they  will  be 
Usted  every  four  years  rather  than  every 
two  years,  this  decision  has  no  impact 
on  TMDLs  already  listed  which  must  be 
established  on  the  schedule  required  by 
today's  rule. 

EPA  has  selected  a  four-year  listing 
cycle,  as  opposed  to  a  five-year  cycle 
because  it  believes  that  coordination 
between  section  303(d)  lists  and  section 
305(b)  reports  provides  significant 
efficiencies.  States,  Territories,  and 
authorized  Tribes  will  continue  to  be 
able  to  make  use  of  their  section  305(b) 
reports  when  they  develop  their  section 
303(d)  lists.  There  should  still  be  ample 
opportunity  to  coordinate  between  the 
section  303(d)  listing  process  and  the 
monitoring  and  implementation 
activities  performed  as  part  of  a  five- 
vear  watershed/rotating  basin  strategy. 
In  a  five-year  watershed  or  rotating 
basin  strategy,  a  State,  Territory,  or 
authorized  Tribe  identifies  a  process  of 
collecting  information,  assessing  the 
information,  determining  the  watershed- 
wide  loading  requirements,  and 
implementing  those  requirements.  At 
any  time  during  this  five-year  cycle,  a 
State,  Territor}',  or  authorized  Tribe  can 
develop  a  list  of  impaired  waterbodies 
for  its  jurisdiction  based  on  the  existing 
and  readily  available  information  it  has 
collected.  The  State,  Territory,  or 
authorized  Tribe  can  then  develop  a 


schedule  for  TMDLs  that  is  in 
synchronization  with  the  anticipated 
development  of  watershed-wide 
requirements  in  its  five-year  rotating 
basin  plan.  In  this  way,  a  State, 
Territory,  or  authorized  Tribe  can 
continue  to  address  pollution  problems 
in  a  five-year  rotating  basin  cycle  while 
fulfilling  its  obligations  to  develop  lists 
of  impaired  waterbodies  every  four 
years. 

After  careful  consideration  of  the 
comments  and  other  relevant  factors, 
EPA  has  decided  that  April  1  would  be 
the  best  deadline  for  submission  of  the 
section  303(d)  list.  Since  today's 
promulgation  provides  the  opportimity 
for  combining  the  section  303(d)  list  and 
the  section  305(b)  report,  it  seems 
logical  to  make  the  deadline  for  both  of 
these  reports  fall  on  the  same  day  of  the 
year.  By  requiring  section  303(d)  lists  to 
be  submitted  every  four  years,  rather 
than  every  two  years  as  previously 
required,  EPA  intends  to  provide  States, 
Territories,  and  authorized  Tribes  with 
ample  time  to  analyze  data  specifically 
relevant  to  section  303(d)  listing,  and 
therefore,  does  not  believe  that  having 
the  section  303(d)  list  due  on  the  same 
day  of  the  year  as  the  section  305(b) 
report  will  pose  additional  burdens.  In 
addition,  this  date  is  the  same  date  as 
under  the  pre-existing  rules  (§130.7). 

EPA  has  decided  to  retain  the 
proposed  requirement  that  States, 
Territories,  and  authorized  Tribes 
incorporate  the  approved  lists  of 
impaired  waterbodies  in  the  Water 
Quality  Management  Plans.  EPA 
recognizes  the  volume  of  information 
that  the  Usts  will  include.  Nevertheless, 
EPA  believes  the  public  needs  to  be  able 
to  find  the  lists  of  impaired  waterbodies, 
and  the  Water  Quality  Management 
Plans  is  a  logical  place  to  find  this 
information.  A  State,  Territory,  or 
authorized  Tribe  can  satisfy  this 
requirement  by  either  incorporating  the 
actual  list  on  waters  with  the  other  parts 
of  the  Water  Quality  Management  Plan, 
or  by  incorporating  the  list  by  reference. 
Furthermore,  as  stated  in  §  130.51(b), 
the  Water  Quality  Management  Plans 
are  used  to  direct  implementation.  By 
requiring  that  the  approved  lists  of 
impaired  waterbodies  are  incorporated 
into  the  Water  Quality  Management 
Plans,  EPA  believes  this  is  an  efficient 
connection  between  the  targets  for 
implementation  (impaired  waters)  and 
the  implementation  procedures.  This  is 
particularly  useful  for  the  Part  2 
waterbodies  where  States,  Territories, 
and  authorized  Tribes  will  need  to 
incorporate  in  the  Water  Quality 
Management  Plan  implementation 
procedures  to  address  pollution  not 
associated  with  pollutants.  Finally,  EPA 


interprets  section  303(d)  as  requiring 
that  States,  Territories,  and  authorized 
Tribes  include  the  lists  into  their  Water 
Quality  Management  Plans. 

When  a  State,  Territory,  or  authorized 
Tribe  submits  a  list  or  modification  to 
a  list  to  EPA.  EPA  will  approve  it  if  it 
meets  the  applicable  requirements.  EPA 
will  consider  public  conunent  on  the 
list  and  may  modify  the  list  to  assure 
that  it  complies  with  the  regulations  of 
Part  130.  If  a  State.  Territory,  or 
authorized  Tribe  does  not  submit  a  list 
on  time  EPA  will  use  its  authority  to 
establish  the  list  for  the  State,  Territory, 
or  authorized  Tribe.  In  response  to 
comments,  EPA  has  clarified  which 
sections  of  subpart  C  it  wrill  use  in 
reviewing  the  lists,  and  what  actions 
EPA  is  obligated  to  take  in  its  decisions. 
Therefore,  the  final  rule  uses  the  word 
"must"  to  represent  EPA's  statutory 
obligations  to  either  approve  or 
disapprove  and  establish  a  section 
303(d)  list  of  impaired  waterbodies,  and 
to  establish  a  list  for  any  State, 
Territory,  or  authorized  Tribe  that  does 
not  do  so  by  April  1  of  every  fourth 
year. 

Finally,  EPA  includes  a  statement  in 
today's  rule  that  EPA  may  establish  a 
list  of  waterbodies  that  do  not  attain  and 
maintain  Federal  water  quality 
standards.  EPA  recognizes  that  there  are 
some  impaired  waterbodies  outside  the 
jurisdiction  of  States,  Territories,  and 
authorized  Tribes.  Where  EPA  has 
established  Federal  water  quality 
standards  for  these  waters,  EPA  believes 
it  clearly  has  the  authority  to  list 
impaired  waterbodies.  These 
waterbodies  are  generally  inside  Indian 
Country  where  the  Tribe  is  not 
authorized  to  implement  section  303(d) 
or  in  Federal  ocean  waters. 

M.  Must  TMDLs  be  Established? 
(§130.31) 

What  did  EPA  propose?  EPA 
proposed  that  TMDLs  be  established  for 
all  waterbody  and  pollutant 
combinations  listed  on  Part  1  of  the  list, 
but  did  not  propose  to  require  TMDLs 
for  waterbody  and  pollutant 
combinations  listed  on  Parts  2,  3,  or  4 
of  the  list.  In  addition,  EPA  proposed 
that  States,  Territories,  and  authorized 
Tribes  establish  TMDLs  in  accordance 
with  the  priority  rankings  required  by 
proposed  §  130.28.  Finally.  EPA 
proposed  allowing  States,  Territories 
and  authorized  Tribes  to  establish 
TMDLs  in  a  different  order  than 
provided  by  the  most  recently  submitted 
schedule  as  long  as  the  TMDLs  were 
established  in  a  manner  consistent  with 
the  overall  requirements  of  proposed 
§  130.31(a)(1)  through  (a)(3).  EPA 
explained  that  it  was  planning  to 
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consider  the  extent  to  which  a  State, 
Territory,  or  authorized  Tribe  had  not  or 
was  not  likely  to  meet  its  schedule  for 
establishing  TMDLs  when  making  a 
decision  to  step  in  and  establish  TMDLs 
for  the  State,  Territory,  or  authorized 
Tribe.  (64  FR  46037.  August  23,  1999). 

What  comments  did  EPA  receive? 
EPA  received  many  comments  specific 
to  this  section.  Some  commenters 
reiterated  their  concerns  about  the  four- 
part  list.  Other  commenters  pointed  to 
inconsistencies  between  proposed 
§§  130.32(b),  130.32(c),  and  130.31(a)(3) 
and  the  need  for  more  flexibility  to 
establish  TMDLs  out  of  the  plaimed 
sequence.  Some  commenters  expressed 
the  view  that  EPA  should  allow  States 
to  use  existing  programs  that  achieve 
the  same  results  as  a  TMDL  instead  of 
requiring  a  TMDL  for  all  Part  1 
waterbodies.  Other  commenters 
inquired  as  to  the  requirements  for 
"informational  TMDLs"  imder  section 
303(d)(3). 

EPA  also  received  many  comments 
regarding  the  issues  of  pollutants  which 
might  not  be  suitable  for  TMDL 
calculations.  A  number  of  commenters 
put  forth  the  position  that  TMDLs  were 
appropriate  for  all  situations,  and  that 
EPA  should  not  allow  exemptions  for 
technically  complex  impairments  under 
any  circiunstances.  EPA  received  a 
number  of  comments  suggesting  that  the 
establishment  of  TMDLs  for  certain 
impairments  resulting  from  atmospheric 
deposition  (e.g.  mercury  and  nitrogen) 
was  not  feasible  because  of  a  lack  of 
appropriate  technical  tools  (n.g.  data, 
models),  and  therefore,  EPA  should 
exempt  these  waterbodies  from  the  list. 
Similarly,  several  commenters  stated 
that  TMIDLs  for  extremely  difficult  to 
solve  problems  (e.g.  contaminated 
sediments)  should  also  be  exempt  from 
TMDL  establishment,  or  at  least 
deferred  until  such  time  that  the  tools 
and  data  were  available.  Other 
commenters  expressed  a  position  that 
EPA  had  failed  to  meet  its  statutory  duty 
under  304(a)(2)(D)  to  provide  guidance 
on  how  to  determine  for  which 
pollutants  technical  conditions  exist  to 
establish  a  TMDL.  Therefore,  these 
commenters  felt  that  the  States, 
Territories  and  authorized  Tribes  should 
be  given  maximum  deference  to  make 
this  determination  for  themselves, 
especially  for  toxics.  A  number  of 
commenters  suggested  that  a  new  part  5 
of  the  list  be  established  to 
accommodate  impairments  where  the 
technical  conditions  were  such  that 
TMDLs  could  not  be  established  until 
advances  in  data  and  models  were 
made.  A  number  of  comments  suggested 
that  EPA  should  include  the  statutory 
language  that  recognizes  that  some 


pollutants  may  not  be  suitable  for  TMDL 
calculations.  Some  comments  made 
specific  recommendations  that  EPA 
should  now  determine  that  flow, 
biological  criteria,  temperature, 
sediment,  any  interpretation  of  narrative 
criteria,  whole  effluent  toxicity, 
sediment  toxicity,  legacy  pollutants,  any 
pollutant  originating  from  nonpoint 
sources  or  atmospheric  deposition, 
mercury,  and  any  pollutant  found  in  an 
ephemeral  stream  are  not  suitable  for 
TMDL  calculation.  A  few  comments 
suggested  that  TMDLs  should  be 
required  for  stream  flow  for  legal  and 
policy  reasons. 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  many 
comments  received  on  this  section,  EPA 
has  made  four  changes  to  the  proposed 
rule  language.  First,  EPA  is  requiring  in 
final  §  130.31(a)  that  States,  Territories, 
and  authorized  Tribes  submit  the 
TMDLs  they  establish  to  EPA.  EPA 
made  this  change  because  although 
§  130.35  of  the  proposed  rule  addressed 
EPA's  review  of  TMDLs  submitted  by 
States.  Territories,  and  authorized 
Tribes,  the  proposed  rule  did  not 
include  a  specific  requirement  that 
States,  Territories,  and  authorized 
Tribes  submit  their  established  TMDLs 
to  EPA. 

Second,  the  final  rule  separates  the 
requirement  that  States,  Territories,  and 
authorized  Tribes  establish  TMDLs  for 
waterbodies  on  Part  1  of  the  list  from 
the  statement  that  TMDLs  are  not 
required  for  waterbodies  on  Parts  2,3, 
or  4.  EPA  believes  this  provides 
additional  clarity  as  to  which 
waterbodies  require  TMDLs. 

Third,  EPA  is  not  promulgating  the 
proposed  requirement  that  States. 
Territories,  and  authorized  Tribes 
establish  TMDLs  in  accordance  with 
their  priority  rankings.  Instead  EPA  is 
requiring  that  States  establish  TMDLs  in 
accordance  with  their  approved 
schedule.  EPA  has  changed  the  focus  in 
the  final  rule  from  the  priority  ranking 
to  the  approved  schedule  because  it  has 
decided  to  equate  a  State's  prioritization 
scheme  with  its  schedule  for 
establishing  TMDLs  for  all  waterbodies 
on  Part  1  of  the  list.  This  is  a  reasonable 
interpretation  and  integration  of 
sections  303(d)(1)(A)  and  303(d)(1)(C). 
EPA  believes  it  would  be  unreasonable 
for  a  State's  TMDL  schedule  to  differ 
significantly  from  its  prioritization  of 
waterbodies  under  section  303(d)(1)(A) 
and  therefore  believes  its  modification 
of  the  proposal  in  the  final  rule  to 
require  that  TMDLs  be  established  in 
accordance  with  a  State's  approved 
schedule  is  a  logical  outgrowth  of  the 
proposal. 


Fourth.  EPA  is  not  promulgating  the 
proposed  allowance  for  States, 
Territories,  and  authorized  Tribes  to 
establish  TMDLs  in  a  different  sequence 
than  in  their  schedule.  However,  EPA 
recognizes  that  States,  Territories,  and 
authorized  Tribes  need  the  flexibility  to 
adjust  the  order  in  which  they  establish 
TMDLs  if  newer  information  causes  a 
lower  priority  TMDL  to  become  of 
higher  priority  before  the  time  of  the 
next  section  303(d)  list  submittal.  The 
structiue  of  §  130.28(c)  provides  States. 
Territories,  and  authorized  Tribes  with 
the  flexibility  to  shift  work  within  each 
twelve-month  block  of  the  schedule 
without  seeking  EPA  approval.  EPA 
beUeves  that  the  public  should  have  the 
opportunity  to  participate  in  decisions 
regarding  more  significant  changes  in 
the  sequence  by  which  TMDLs  are 
established.  Therefore.  EPA  expects  that 
States.  Territories,  and  authorized 
Tribes  will  use  the  provisions  of 
§  130.29,  which  includes  public 
participation,  to  make  modifications  to 
their  schedules  for  TMDL  establishment 
beyond  those  described  above. 

EPA  does  not  agree  as  suggested  by 
comments  that  it  should  allow  States, 
Territories,  and  authorized  Tribes  to  use 
other  existing  programs  in  lieu  of 
establishing  a  TMDL  for  impaired 
waterbodies.  The  requirements  of  the 
CWA  are  very  clear  tliat  TMDLs  are 
required  for  all  waterbodies  impaired  by 
a  pollutant(s)  where  the  technology- 
based  requirements  of  the  Act  cannot 
ensure  attainment  of  water  quality 
standards.  EPA  recognizes  that  there  are 
many  Federal  and  State  programs  and 
mechanisms  available  to  address 
impaired  waterbodies,  and  EPA 
encoiu^ges  States,  Territories, 
authorized  Tribes,  and  citizens  to  use 
them.  However,  EPA  does  not  believe  it 
can  ignore  the  clear  requirement  of 
section  303(d)  of  the  CWA  that  States, 
Territories,  and  authorized  Tribes 
identify  impaired  waters  on  a  section 
303(d)  "list  and  develop  TMDLs  for  these 
waters.  To  the  extent  that  States. 
Territories,  and  authorized  Tribes  use 
other  programs  and  mechanisms  to 
achieve  water  quality  standards  prior  to 
the  establishment  of  a  TMDL,  those 
mechanisms  can  provide  a  basis  for  the 
State,  Territory,  or  authorized  Tribe  to 
remove  a  waterbody  from  the  section 
303(d)  list.  Also,  EPA  anticipates  that 
States.  Territories,  and  authorized 
Tribes  will  rely  on  their  various  existing 
water  quality-related  programs  and 
authorities  as  a  means  to  implement 
TMDLs. 

EPA  acknowledges  the  comments  on 
specific  situations  for  which  EPA 
should  determine  in  this  rulemaking 
that  certain  pollutants  are  not  suitable 


Federal  Register / Vol.  65,  No.  135 /Thursday,  July  13.  2000 /Rules  and  Regulations  43619 


ments  on 


for  TMDL  calculation.  EPA 
acknowledges  that  the  CWA  only 
requires  TMDLs  for  those  pollutants  that 
EPA  has  determined  are  suitable  for 
calculation  of  TMDLs.  EPA  made  the 
determination  on  December  28,  1978  (43 
FR  60662)  that  all  pollutants  were 
suitable  for  TMDL  calculation  under  the 
proper  technical  conditions.  This  1978 
fmdmg  IS  not  part  of  today's  rulemaking 
and  although  neither  the  determination 
nor  this  rulemaking  foreclose  any 
reconsideration  at  a  later  date  for  a 
specific  pollutant,  EPA  is  not  making 
any  changes  to  the  determmation  in 
these  regulations.  EPA  notes  that  this 
determination  applies  only  to  pollutants 
and  not  to  all  parameters  used  by  EPA, 
States,  Territories,  or  authorized  Tribes 
to  measure  environmental  health. 

EP.^  rejects  a  suggestion  that  TMDLs 
are  unsuitable  for  calculation  when 
either  (1)  suitable  data  cannot  be 
collected  to  accurately  quantify  levels  of 
the  pollutant  of  concern,  or  (2)  the  water 
quality  assessment  methodology  for  that 
pollutant  has  not  developed  sufficiently 
to  enable  defensible  determinations  of 
wasteload  allocations  and  load 
allocations  that  are  likely  to  eliminate 
the  impairment.  EP.^  believes  that  the 
first  condition  is  more  a  matter  of 
resources  than  a  technical  limitation  for 
developing  TMDLs.  Indeed,  under  this 
suggestion,  all  TMDLs  would  be 
unsuitable  for  calculation  in  the  absence 
of  data,  and  thus  there  would  be  no 
motivation  to  collect  the  necessary  data. 
EPA  believes  the  second  condition  is 
too  subjective  a  test,  and  that  the  best 
forum  for  making  this  decision  is  during 
the  public  review  of  a  TMDL. 

For  whole  effluent  toxicity  (WET), 
EPA  recognizes  that  its  own  guidance 
states  that  chronic  whole  effluent 
toxicity  measurements  are  not  additive 
while  one  primary  principle  for 
calculating  TMDLs  is  that  mass  is 
additive  EPA  also  previously  declined 
to  apply  whole  effluent  toxicity  to  the 
TMDL  provisions  of  Part  132.  However, 
EPA  does  not  believe  that  these 
previous  guidances  and  statements 
mean  that  whole  effluent  toxicity  is 
unsuitable  for  TMDL  calculations  in  all 
instances.  Rather,  EPA  believes  that 
TMDL  calculations  for  chronic  whole 
effluent  toxicity  in  situations  of 
multiple  discharges  should  be 
performed  on  the  pollut£uit(s)  causing 
the  toxicity.  In  these  situations,  EPA 
believes  the  first  logical  step  of  analysis 
is  to  conduct  an  ambient  toxicity 
identification  evaluation  to  identify  the 
pollutants  causing  the  toxicity,  as 
suggested  by  comments.  EPA  has 
developed  guidance  to  assist  States, 
Territories,  authorized  Tribes,  and  other 
interested  parties  in  determining  the 


pollutant(s)  causing  WET.  See  "Toxicity 
Identification  Evaluations: 
Characterization  of  Chronically  Toxic 
Effluents,  Phase  I,"  EPA/600/6-91- 
005F,  1992;  "Methods  for  Aquatic 
Toxicity  Identification  Evaluations: 
Phase  II  Toxicity  Identification 
Procedures  for  Samples  Exhibiting 
Acute  and  Chronic  Toxicity,"  EPA/600/ 
R-92-080,  1993;  "Methods  for  Aquatic 
Toxicity  Identification  Evaluations: 
Phase  ni  Toxicity  Confirmation 
Procedures  for  Samples  Exhibiting 
Acute  and  Chronic  Toxicity,"  EPA/600/ 
R-92-081,  1993;  "Marine  Toxicity 
Identification  Evaluation  (IlK) 
Guidance  Document,  Phase  I,"  EPA/ 
600/R-96/054,  1996. 

Where  a  TMDL  is  being  established 
for  only  one  source  of  the  chronic  whole 
effluent  toxicity  endpoint,  there  is  no 
addition  of  different  loadings  involved 
and  the  TMDL  calculations  are  identical 
to  NPDES  calculations.  Where  there  are 
multiple  sources  of  the  acute  whole 
effluent  toxicity  endpoint,  EPA's 
guidance  considers  acute  toxicity  to  be 
additive.  See  the  "Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control,"  EPA/505/2-90-001, 
1991,  at  page  24.  In  these  instances,  EPA 
considers  TMDL  calculations  are 
suitable  because  acute  whole  effluent 
toxicity  exhibits  additive  characteristics. 

EPA  considers  sediment  toxicity  to  be 
a  property  of  sediments  resulting  from 
the  discharge  of  pollutants  from 
multiple  soiut;es  that  were  once  in  the 
water  colunm  and  later  settled  into  the 
sediments.  Like  chronic  WET  from 
multiple  discharges,  EPA  beUeves  that 
the  TMDL  calculations  of  sediment 
toxicity  should  be  performed  on  the 
pollutants  causing  the  toxicity.  In  these 
situations,  EPA  believes  the  first  logical 
step  of  analysis  is  to  conduct  an  ambient 
toxicity  identification  evaluation  to 
identify  the  pollutants  causing  the 
toxicity,  as  suggested  by  comments.  EPA 
has  developed  guidance  to  assist  States, 
Territories,  authorized  Tribes,  and  other 
interested  parties  in  determining  the 
pollutant{s)  causing  sediment  toxicity. 
See  "Sediment  Toxicity  Identification 
Evaluation:  Phase  I  (Characterization), 
Phase  n  (Identification),  and  Phase  III 
(Confirmation)  Modifications  of  Effluent 
Procedures",  EPA/600/6-91/007,  EPA, 
1991. 

In  addition,  EPA  was  asked  in 
comments  to  clarify  that  TMDLs  are 
suitable  for  addressing  impairments 
caused  by  iu"ban  wet  weather  sources. 
EPA  recognizes  the  additional 
complexity  in  collecting  data  and 
conducting  the  analyses  for  pollutant 
problems  related  to  these  sources,  but 
believes  that  these  issues  can  be 
addressed  by  States,  Territories  and 


authorized  Tribes  by  providing  more 
time  to  establish  the  TMDL  in  the 
schedule. 

EPA  does  not  consider  flow  to  be  a 
pollutant,  and  therefore  the  final  rule 
does  not  require  TMDLs  for  flow. 
However,  EPA  recognizes  that  there  will 
be  cases  where  flow  or  lack  thereof  will 
contribute  to  impairment  by  a  pollutant. 
In  some  cases  the  requirement  that 
States,  Territories  and  authorized  Tribes 
consider  seasonal  variations  including 
flow  when  establishing  TMDLs  will 
result  in  States,  Territories  and 
authorized  Tribes  having  to  consider  the 
effect  of  low  and  high  flow  on  water 
qualify.  In  addition  anthropogenic 
changes  may  contribute  to  the  presence 
of  a  pollutant.  For  example,  flow 
withdrawals  or  diversions  may  remove 
water  that  once  diluted  pollutants  in  the 
stream  or  cause  the  in-stream 
temperature  to  rise.  Another  example  is 
high  flow  which  degrades  the  aquatic 
habitat  through  excessive 
sedimentation.  In  these  instances,  the 
final  rule  requires  the  State,  Territory,  or 
authorized  Tribe  to  develop  a  TMDL  for 
the  pollutant  (including  heat)  which  is 
causing  the  water  to  exceed  the  water 
qualify  standards.  The  State,  Territory, 
or  authorized  Tribe  will  have  to  identify 
in  the  implementation  plan  the 
approach  it  intends  to  use  to  bring  the 
waterbody  into  compliance  with  water 
qualify  standards.  When  implementing 
a  TMDL,  the  State,  Territory,  or 
authorized  Tribe  may  find  it  necessary 
to  address  the  non-discharge  causes  of 
elevated  pollutants,  including  low  flow. 
In  these  instances,  the  TMDL  allocations 
will  directly  address  the  excessive 
loading  of  the  pollutant  and  the 
implementation  plan  will  indirectly 
address  the  pollution  problems. 

EPA  recognizes  that  the  proposal  did 
not  include  the  current  regulatory 
requirements  at  §  130.7(e)  which  codify 
the  statutory  provisions  of  section 
303(d)(3),  which  addresses 
"informational  TMDLs."  This  section  of 
the  Act  provides  that  States  can  at  their 
discretion,  establish  TMDLs  for 
waterbodies  which  are  not  impaired. 
These  "informational  TMDLs"  which 
contain  the  load  necessary  to  attain 
water  qualify  standards  with  seasonal 
variations  and  a  margin  of  safety  are  not 
subject  to  EPA  review  and  approval  and 
EPA  does  not  believe  regulatory 
language  is  needed  to  address  them. 

N.  What  is  a  TMDL?  (§  130.32(a)) 

What  did  EPA  propose?  EPA 
proposed  new  §  130.33(a),  renumbered 
§  130.32(a)  in  today's  final  rule,  to 
mirror  the  proposed  definition  of  a 
TMDL,  and  to  recognize  that  TMDLs 
provide  the  opportimity  for  comparing 
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relative  contributions  of  pollutants  from 
all  sources  and  considering  economic 
and  technical  trade-offs  between  point 
and  nonpoint  sources.- 

What  comments  did  EPA  receive? 
EPA  received  numerous  comments  on 
this  subsection.  Many  echoed  comments 
submitted  on  the  definition  of  a  TMDL. 
Some  recommended  that  this  section 
restate  in  the  same  words  the  definition 
of  a  TMDL.  EPA  received  a  number  of 
comments  concerning  the  ability  of 
TMDLs  to  accommodate  trade-offs 
between  point  and  nonpoint  sources. 
Many  of  these  comments  addressed  the 
general  topic  of  watershed-based 
effluent  trading  (as  distinguished  from 
comments  specific  to  the  offset 
provision  set  forth  in  the  proposed 
NPDES  companion  rule).  The  majority 
of  these  comments  supported  the 
concept  of  "trading"  in  general,  though 
most  did  not  specify  which  of  the 
numerous  models  of  water  pollutant 
trading  they  specifically  endorsed. 
Reasons  given  for  supporting  the 
concept  of  trading  included:  (1)  Ability 
to  achieve  water  quaUty  goals  in  the 
most  cost-effective  manner;  (2)  potential 
for  achieving  water  quality  goals  sooner 
than  otherwise  would  be  the  case;  and 
(3)  ability  to  go  beyond  (do  better  than) 
stated  water  quality  goals/standards. 
Several  comments  called  upon  EPA  to 
include  language  in  the  rule  itself 
making  it  clear  that  "trading"  was 
allowed  as  a  component  of  a  TMDL 
implementation  plan. 

On  the  other  hand,  some  comments, 
though  expressing  support  for  the  broad 
concept  of  "trading,"  urged  EPA  to 
proceed  carefully  with  approval  of 
individual  trading  programs,  citing 
concerns  about  loss  of  accountability  for 
point  soiuces  and  reductions  in 
opportunities  for  public  participation  in 
decisions  regarding  pollutant  discharges 
from  individual  point  sources. 

EPA  received  many  other  comments 
regarding  how  loads  are  allocated 
between  sources.  Some  comments 
suggested  that  EPA  require  that  States, 
Territories,  and  authorized  Tribes 
conduct  specified  analyses  related  to 
allocations.  Other  comments  suggested 
that  EPA  require  that  allocations  credit 
sources  with  pollutant  reductions 
already  achieved  or  require  reductions 
in  proportion  to  the  existing  loadings. 
Further  comments  suggested  that  all 
sources  of  loads  must  fairly  share  in 
load  reductions,  regardless  of  their  size 
or  relative  contribution.  In  contrast, 
some  comments  stated  that  EPA  has  no 
authority  to  specify  any  allocation 
methodology  or  conditions,  and  that  the 
allocation  process  is  solely  the  authority 
of  the  State,  Territory,  or  authorized 
Tribe.  EPA  received  suggestions  that 


EPA  provide  more  examples  of 
allocation  methods  in  guidance. 

Finally,  a  number  of  commenters  have 
said  that  EPA  should  not  have  said  that 
TMDLs  should  be  set  at  levels  that  will 
"attain  and  maintain"  water  quality 
standards,  and  that  in  the  final  rule. 
EPA  should  not  couple  the  two  words. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  this  subsection 
with  revisions  to  make  the  first  and 
second  sentence  match  the  first  and 
second  sentences  in  the  definition  of  a 
TMDL.  These  revisions  are  described  in 
today's  preamble  in  the  discussion  of 
the  TMDL  definition. 

Though  EPA  continues  to  support 
efforts  by  States,  Territories,  and 
authorized  Tribes,  as  well  as  various 
stakeholders,  to  identify  the  most  cost- 
effective  means  of  achieving  water 
quality  standards  through  development 
and  implementation  of  TMDLs,  EPA 
does  not  believe  it  is  necessary  to 
provide  specific  regulatory  language 
specifying  how  trading  should  occur. 
EPA  has  articulated  its  support  for  the 
trading  concept  in  an  "Effluent  Trading 
in  Watersheds  Policy  Statement," 
January  1996,  and  a  "Draft  Framework 
for  Watershed-Based  Trading,"  May 
1996,  and  provided  funding  and 
technical  support  for  a  number  of 
individual  watershed  trading  projects, 
and  continues  to  interact  with  those 
developing  and  implementing  such 
projects. 

EPA's  position  has  been,  and 
continues  to  be,  that  States,  Territories, 
and  authorized  Tribes  may  employ  in 
TMDLs  any  kind  of  system  or  policy  for 
allocating  pollutant  loadings  among 
sources,  as  long  as  the  resulting 
allocations  will  lead  to  attainment  and 
maintenance  of  water  quality  standards. 
Among  the  permissible  allocation 
options  are  ones  by  which  a  source  of 
pollutants  would  provide  compensation 
to  another  source,  in  exchange  for 
which  the  second  source  would  accept 
a  lower  allocation,  thereby  offsetting  a 
higher  allocation  for  the  first  source. 
EPA  encourages  States,  Territories  and 
authorized  Tribes  to  bring  together 
stakeholders  potentially  affected  by  and 
interested  in  a  planned  TMDL  to  work 
together  to  explore  ways  in  which  a 
variety  of  allocation  arrangements  can 
be  considered  in  selecting  a  scheme  for 
a  TMDL  and  reflected  in  the  TMDL 
implementation  plan. 

EPA  also  declines  to  require  that 
States,  Territories  or  authorized  Tribes 
conduct  any  specific  prescribed 
analyses  as  part  of  their  decision  to 
allocate  loads  to  point  and  nonpoint 
sources.  Similarly,  EPA  declines  to 
require  that  allocations  credit  sources 
with  pollutant  reductions  already 


achieved,  require  reductions  in 
proportion  to  the  existing  loadings, 
consider  the  ability  to  pay  or  treatment 
capacity  or  where  reductions  are  the 
easiest  to  achieve,  or  require  that  all 
sources  of  loads  must  fairly  share  in 
load  reductions,  regardless  of  their  size 
or  relative  contribution.  EPA  believes 
that  the  decision  on  how  to  identify  the 
most  cost-effective  or  equitable  means  of 
allocating  loadings  is  best  handled  by 
the  State,  Territory,  or  authorized  Tribe, 
when  the  State,  Territory,  or  authorized 
Tribe  establishes  the  TMDL.  Therefore, 
EPA  is  not  prescribing  certain  allocation 
methodologies  for  States,  Territories,  or 
authorized  Tribes  in  this  rule.  Today's 
final  rule  requires  that  the  wasteload 
and  load  allocations,  when 
implemented  together,  will  result  in  the 
attainment  and  maintenance  of  the 
water  quality  standard{s)  applicable  to 
the  pollutant  for  which  the  TMDL  is 
being  established.  EPA's  review  of  the 
allocations  will  focus  on  whether  they 
attain  and  maintain  the  water  quality 
standards. 

EPA  believes  the  allocation 
methodology  should  create  a  technically 
feasible  and  reasonably  fair  division  of 
the  allowable  load  among  sources. 
Understanding  the  relationship  between 
pollutant  loads  and  the  condition  of  the 
waterbody  is  the  basis  for  evaluating 
alternative  allocation  strategies.  If  there 
is  a  range  of  allocation  strategies  that 
could  be  implemented,  EPA  encourages 
the  State,  Territory,  or  authorized  Tribe 
to  consider  various  allocation  options. 
This  allows  for  a  more  rigorous 
evaluation  and  decision  making  process 
by  the  stakeholders  and  regulators, 
ideally.  States,  Territories  and 
authorized  Tribes  could  bring  together 
stakeholders  potentially  affected  by  and 
interested  in  a  TMDL  to  work  together 
to  reach  consensus  on  allocations  that 
are  believed  by  the  stakeholders  to  be 
effective  and  equitable. 

Pollutant  reductions  can  be  allocated 
among  sources  in  numerous  ways  (see 
"Technical  Support  Document  for  Water 
Quahty -based  Toxics  Control."  EPA/ 
505/2-90-001.  1991.  Chapter  4.)  States. 
Territories,  and  authorized  Tribes  may 
consider  several  factors,  including 
technical  and  programmatic  feasibility 
to  reduce  specific  loads,  cost- 
effectiveness,  relative  or  proportional 
source  contributions,  abilitv  of  small 
entities  to  pay  for  pollutant  load 
reductions,  equity  based  on  previous 
commitments  to  load  reductions,  and 
the  likelihood  of  implementation,  to 
develop  the  most  effective  allocation 
strategy.  EPA  encourages  States, 
Territories,  and  authorized  Tribes  to 
consider  these  factors  when  they 
allocate  loads. 
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When  EPA  establishes  a  TMDL,  EPA 
will  seek  advice  from  the  applicable 
State,  Territory,  or  authorized  Tribe  as 
to  which  allocation  methodology  it 
prefers  that  EPA  use.  As  a  general 
approach.  EPA  intends  to  use  the  same 
allocation  methodology  that  the  State, 
Territory,  or  authorized  Tribe  uses  for 
TMDLs  it  establishes.  However,  if  EPA 
is  not  able  to  establish  reasonable 
assurance  of  implementation  of  needed 
piiUution  control  measures,  EPA  will 
revise  the  pollutant  reduction  allocation 
as  needed  EPA  recognizes  the  benefit  of 
guidance  on  the  merits  of  various 
allocation  methodologies,  and  intends 
to  publish  this  guidance  within  a  year 
following  promulgation  of  today's  rule 
for  use  by  States,  Territories,  and 
authorized  Tribes. 

EPA  believes  the  phrase  "attain  and 
maintain"  is  consistent  with  the 
language  in  CWA  .section  303(d)(1)(C) 
that  requires  that  T^lDLs  be  established 
at  a  level  necessar\'  to  implement  water 
quality  standards.  EPA  interprets  the 
term  "implement"  to  include  not  just 
choosing  a  load  necessary  to  attain  the 
appropriate  water  quality  standard  at  a 
given  moment  in  time,  i.e..  the  date  the 
TMDL  is  established,  but  also  choosing 
a  load  that  will  ensure  that  the 
appropriate  water  quality  standard  is 
implemented  over  time.  For  that  reason, 
EP.A  believes  it  has  the  authority  to  use 
the  phrase  "attain  and  maintain"  and 
has  modified  the  proposed  rule  in  a 
niunber  of  places  consistent  with  this 
belief. 

O.  What  are  the  Minimum  Elements  of 
a  TMDL?  (§  130.32(b)) 

EPA  proposed  in  §  130.33(b), 
renumbered  as  §  130.32(h)  in  today's 
rule,  that  a  TMDL  include  ten  minimum 
elements.  The  final  rule,  for  reasons 
explained  later,  includes  eleven 
elements.  Ten  of  these  are  discussed  in 
this  section.  The  issues  raised  ^y 
commenters  regarding  the  eleventh 
element,  i.e..  the  implementation  plan, 
and  changes  resulting  from  these 
comments  are  discussed  in  Section  11. P. 
of  this  preamble.  EPA  is  promulgating 
its  proposal  that  TMDLs  include  all  the 
elements.  EPA  recognizes  that  TMDLs 
for  waterbodies  with  only  NPDES- 
regulated  point  sources  contributing  the 
pollutant  impairing  the  waterbody 
would  not  require  a  load  allocation.  In 
this  situation,  the  TMDL  could  include 
a  load  allocation  of  zero.  Similarly, 
TMDLs  for  waterbodies  with  only 
sources  which  are  not  subject  to  NPDES 
permits  contributing  the  pollutant 
impairing  the  vvaterb(.)dy  would  not 
require  a  wasteload  allocation.  In  this 
situation,  the  TMDL  could  include  a 
wasteload  allocation  of  zero. 


1 .  Waterbody  Name  and  Geographic 
Location 

What  did  EPA  propose?  EPA 
proposed  in  §  130.33(b)(1)  that  the 
TMDL  include  the  information  provided 
on  the  section  303(d)  list  regarding  the 
name  and  geographic  location  of  the 
waterbody  for  which  the  TMDL  was 
established,  as  well  as  the  name  and 
geographic  location  of  upstream 
waterbodies  which  contributed  a 
significant  amount  of  the  pollutant  for 
which  the  TMDL  was  established. 

What  comments  did  EPA  receive? 
EPA  received  very  few  comments 
regarding  this  proposed  requirement. 
Some  commenters  were  concerned  that 
the  requirement  to  identify  upstream 
sources  of  pollutants  meant  that 
controls  would  have  to  be  established 
for  these  sources. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  this  section  as 
proposed  but  now  renumbered  as 
§  130.32(b)(1).  The  Agency  believes  that 
it  is  important  to  identify  upstream 
contributors  of  a  pollutant  for  which  a 
TMDL  is  being  established  because,  as 
clarified  in  today's  regulations  at 
§  130.32(b)(4),  this  pollutant  load  must 
be  accounted  for  in  the  TMDL  as 
background  loading.  EPA  recognizes 
that,  due  to  limited  information,  a  State 
Territory,  or  authorized  Tribe  may  not 
be  able  to  identify  a  specific  upstream 
waterbody  as  being  the  soiu-ce  of 
pollutants  that  flow  into  the  segment  of 
the  waterbody  for  which  the  TMDL  is 
being  established.  EPA  expects  that  the 
State,  Territory,  or  authorized  Tribe  will 
only  identify  specific  sources  of  that 
pollutant  upstream  of  the  segment  for 
which  the  TMDL  is  being  established  to 
the  extent  those  sources  are  known. 

2.  Identification  and  Quantification  of 
the  Pollutant  Load,  and  Deviation  From 
Loads 

What  did  EPA  propose?  In  proposed 
§  130.33(b)(2),  and  (3),  EPA  proposed 
that  States,  Territories  and  authorized 
Tribes  identify  the  pollutant  for  which 
a  TMDL  was  established,  quantify  the 
load  of  the  pollutant  which  may  be 
present  in  the  waterbody  and  not  cause 
an  exceedance  of  a  water  quality 
standard,  and  identify  the  difference 
between  that  amount  and  the  current 
loading. 

What  comments  did  EPA  receive? 
EPA  received  few  comments  on  these 
proposed  sections.  Commenters  mostly 
requested  technical  clarifications  on 
how  to  calculate  pollutant  loads.  Other 
comments  requested  that  the  nde 
require  disclosure  of  which  water 
quality  standards  apply  to  a  TMDL,  and 


assiu'ance  that  background  loadings  are 
accounted  for  in  the  TMDL. 

What  is  EPA  promulgating  today? 
EPA  is  slightly  reorganizing  these 
sections  to  separate  the  requirements  for 
identification  of  the  pollutant,  now 
contained  in  §  130.32(b)(2),  from  the 
quantification  of  the  pollutant  load 
necessary  to  attain  water  quaUty 
standards  in  §  130.32(b)(3)  and  the 
quantification  of  the  deviation  between 
current  loading  and  that  necessary  to 
attain  and  maintain  water  quality 
standards  in  §  130.32(b)(4).  EPA 
believes  that  this  separation  better 
clarifies  the  elemetits  of  the  TMDL.  This 
also  resiUts  in  there  being  1 1  elements 
of  the  TMDL,  because  two  requirements 
are  reorgemized  into  three  requirements. 

In  addition,  as  suggested  by 
comments,  EPA  is  adding  the 
requirement  to  consider  pollutant  loads 
from  upstream  soiu-ces  as  part  of  the 
backgroimd.  EPA  recognizes  that  the 
TMDL  serves  as  a  mechanism  for 
accounting  for  the  total  load  of  a 
pollutant  in  a  waterbody.  In  the  TMDL. 
all  pollutant  loads  need  to  be  accoimted 
for  to  ensure  that  when  the  total  load  is 
allocated,  the  sum  of  the  allocations 
does  not  exceed  the  water  quality 
standard.  Without  identifying  loads 
from  upstream  sources  as  background 
loads,  the  allocation  process  is  likely  to 
over-allocate  loadings  to  point  and 
nonpoint  sources,  thus  leading  to  an 
exceedance  of  the  water  quality 
standard. 

EPA  does  not  interpret  quantification 
of  loads  as  always  requiring  the  direct 
monitoring  of  sources  of  pollutant  loads 
or  the  pollutant  load  within  a 
waterbody.  States,  Territories,  and 
authorized  Tribes  have  the  flexibility  to 
use  any  methodology  that  develops  a 
number  that  expresses  the  pollutant 
load.  Direct  monitoring  is  one  way,  but 
there  are  others.  For  example,  States, 
Territories,  and  authorized  Tribes  may 
use  water  quality  modeling  techniques, 
either  empirical  or  deterministic,  to 
quantify  the  load.  They  may  use 
correlation  methodologies  to  relate  non- 
pollutant  metrics  to  pollutant  loads.  In 
general,  the  State,  Territory,  or 
authorized  Tribe  needs  to  use  a 
procedure  by  which  it  can  develop  a 
nxunber  that  characterizes  the  load. 

Also,  as  suggested  by  comments,  EPA 
is  clarifying  that  the  applicable  water 
quality  standard  must  be  identified 
along  with  the  pollutant  for  which  a 
TMDL  is  being  established.  EPA  agrees 
that  the  public  should  have  access  to 
this  information  when  they  review  and 
comment  on  a  proposed  TMDL  because 
the  water  quality  standard  is  the  basis 
for  the  TMDL. 
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3.  Source  Categories 

What  did  EPA  propose?  EPA 
proposed  in  §  130.33(b)(4)  that  a  TMDL 
should  include  an  identification  of  the 
source  of  the  pollutant  with  as  much 
precision  as  feasible,  i.e..  individual  or 
categorical,  in  accordance  with  the 
definitions  of  load  allocation  and 
wasteload  allocations. 

What  comments  did  EPA  receive? 
Many  commenters  repeated  either  their 
support  or  opposition  to  including 
nonpoint  sources  in  the  TMDL  process. 
Several  comments  expressed  support  for 
identification  of  all  sources,  and 
suggested  EPA  encourage  States, 
Territories,  and  authorized  Tribes  to 
identify  all  sources  of  a  pollutant. 
Others  repeated  their  concerns 
regarding  designation  of  certain  animal 
feeding  operations  and  silvicultiu'e 
activities  as  point  sources.  These 
comments  are  addressed  elsewhere  in 
today's  preamble. 

what  IS  EPA  promulgating  today? 
EPA  is  promulgating  the  proposed 
language  with  minor  editorial 
modifications  at  §  130.32(b)(5)  of  today's 
rule.  For  reasons  discussed  previously 
in  today's  preamble,  EPA  beheves  that 
the  requirement  to  identify  and 
establish  TMDLs  for  waterbodies  exists 
regardless  of  whether  the  waterbody  is 
impaired  by  point  sources,  nonpoint 
sources  or  a  combination  of  both. 
Pronsolino  v.  Marcus,  2000  WL  356305 
(N.D.  Cal.  March  30.  2000.)  Therefore, 
EPA  declines  to  revise  the  proposed 
requirement  to  exclude  identification  of 
nonpoint  sources  that  contribute  the 
pollutant  causing  an  impairment. 

4.  Wasteload  Allocation 

What  did  EPA  propose?  EPA 
proposed  that  an  individual  wasteload 
allocation  be  assigned  to  each  point 
source  covered  by  the  NfPDES  permit 
program,  with  two  exceptions.  Fir^t, 
EPA  proposed  that  one  waste  load  could 
be  allocated  to  a  category  or  subcategory 
of  sources  within  a  waterbody  subject  to 
a  general  permit  under  the  NPDES 
program.  Similarly,  EPA  proposed  that 
pollutant  loads  from  permitted  facilities 
that  did  not  need  to  be  reduced  in  order 
to  achieve  water  quahty  standards  could 
be  grouped  into  one  category  or 
subcategory,  or  considered  as  part  of 
background  loads. 

EPA  also  proposed  to  require  States, 
Territories,  and  authorized  Tribes  to 
provide  technical  analysis 
demonstrating  that  wasteload 
allocations,  when  implemented,  would 
result  in  attainment  and  maintenance  of 
water  quality  standards  in  the 
waterbody. 

What  comments  did  EPA  receive? 
EPA  received  a  wide  variety  of 


comments  on  the  provisions  in 
proposed  §  130.33  dealing  with 
wasteload  allocations.  (Ofiier  comments 
regarding  the  definition  of  "wasteload 
allocations"  are  addressed  elsewhere  in 
this  preamble.) 

The  proposal  that  one  wasteload 
allocation  could  be  developed  for  all 
point  sources  subject  to  a  general 
NPDES  permit  drew  substantial  and 
widely  varied  response.  Some 
commenters  endorsed  this  notion, 
saying  it  would  reduce  administrative 
burdens  on  States,  Territories  and 
authorized  Tribes.  On  the  other  hand, 
there  were  a  number  of  comments 
objecting  to  this  provision.  These 
commenters  questioned  the  feasibihty  of 
estimating  the  total  loading  from  all 
point  sources  covered  by  a  general 
permit,  particularly  permits  which  do 
not  require  the  sources  wishing  to  be 
covered  to  send  a  Notice  of  Intent  to  the 
NPDES  authority. 

Commenters  also  opposed  grouping 
all  sources  for  which  no  load  reduction 
was  required.  They  questioned  how 
EPA  could  ensure  that  dischargers 
included  under  a  wasteload  allocation, 
or  bundled  under  the  allocation  to 
background,  did  not  increase  their 
loadings  of  the  pollutant  above  levels 
discharged  at  the  time  of  TMDL 
establishment. 

A  number  of  comments  called  upon 
EPA  to  require  that  States.  Territories, 
and  authorized  Tribes  directly  notify 
any  pollutant  source  potentially  affected 
by  the  allocations  in  a  proposed  TMDL 
that  had  been  published  for  public 
review  and  comment. 

What  is  EPA  promulgating  today? 
After  consideration  of  all  comments 
received.  EPA  is  promulgating  a 
provision  that  is  very  similar  to  the  one 
proposed.  The  one  key  change  is  aimed 
at  clarifying  that,  for  waterbodies 
affected  by  both  nonpoint  and  point 
sources  of  the  pollutant  of  concern, 
implementation  of  the  wasteload 
allocation  alone  is  not  always  expected 
to  result  in  attainment  of  water  quality 
standards.  Rather,  today's  rule  specifies 
that  States,  Territories,  and  authorized 
Tribes  should  submit,  along  with  the 
wasteload  allocation,  supporting 
technical  analyses  demonstrating  that 
wasteload  allocations,  when 
implemented  in  conjunction  with 
necessary  load  allocations,  will  result  in 
the  attainment  and  maintenance  of 
water  quality  standards  in  the 
waterbody. 

As  with  the  proposed  rule,  today's 
promulgation  states  that  point  soiui:es 
subject  to  individual  NPDES  permits 
must  be  given  individual  wasteload 
allocations,  except  those  that  would  not 
need  to  reduce  their  loadings.  Point 


sources  subject  to  individual  NPDES 
permits  that,  according  to  the  terms  of 
the  wasteload  allocation  for  the 
waterbody  into  which  they  discharge, 
would  not  need  to  decrease  their 
pollutant  loadings,  may  be  included 
within  a  single  wasteload  allocation  for 
a  category  or  subcategory  of  sources. 
Individual  NPDES  permits  for  point 
soiurces  included  in  such  categories  or 
subcategories  should  have  effluent 
limits  (or  other  permit  provisions)  for 
the  pollutant  being  addressed  in  the 
TMDL,  ensuring  that  the  permittee 
would  not  increase  its  discharge  of  that 
pollutant  beyond  the  level  it  was 
assessed  as  discharging  in  calculating 
the  TMDLs  wasteload  allocation  for 
that  category  or  subcategory  of  sources. 
In  these  instances,  the  ciurent  NPDES 
permit  provides  the  regulatory  control 
to  prevent  these  sources  of  pollutants 
from  increasing  their  pollutant  loads. 

Today's  rule  allows  for  wasteload 
allocations  to  be  allotted  to  a  category  of 
sources  seeking  coverage  under  a 
general  permit,  i.e..  all  sources  seeking 
coverage  under  a  general  permit  that  are 
located  on  the  waterbody  for  which  the- 
TMDL  is  established  could  be  covered 
under  one  wasteload  allocation 
(§  130.32(b)(6))  General  permits,  like 
individual  permits,  must  include 
effluent  limits  or  conditions  that  are 
consistent  with  the  assumptions  and 
requirements  of  the  wasteload 
allocation.  Today's  rule  requires  that  the 
implementation  plan  identify  the 
category  of  point  sources  subject  to  the 
TMDL  which  are  regulated  by  a  general 
permit  and  specify  the  general  permit 
that  applies  or  will  apply  to  the  sources 
(§  130.32(c)(l)(i)).  Today's  rule  also 
requires  that  the  implementation  plan 
identify  the  wasteload  allocation  that 
will  be  the  basis  for  the  effluent 
limitations  (which  may  be  in  the  form 
of  Best  Management  Practices  defined 
for  NPDES  at  §  122.2)  in  the  NPDES 
permit  "that  will  be  issued,  reissued,  or 
revised."  Id. 

Existing  NPDES  regulations  require 
the  permitting  authority  to  develop 
water  quality-based  effluent  limits  that 
derive  from  and  comply  with  all 
applicable  water  quality  standards. 
These  regulations  also  require  that  water 
quality-based  effluent  limits  be 
consistent  with  the  assumptions  and 
requirements  of  any  available  wasteload 
allocation  prepared  by  the  State  and 
approved  by  EPA  pursuant  to  §  130.7 
(see  §  122.44(d)(l)(vii)(B)).  Therefore, 
when  an  existing  permit  expires,  upon 
reissuance  of  that  permit,  the  permitting 
authority  will  evaluate  whether  the 
effluent  limitations  or  conditions  within 
the  permit  are  consistent  with  the 
wasteload  allocation  in  an  applicable 
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TMDL.  If  not,  the  permitting  authority 
must  ensure  the  reissued  permit 
includes  effluent  limitations  that  are 
consistent  with  the  wasteload 
allocation.  In  the  case  of  storm  water 
permits,  the  effluent  limitations  may 
include  best  management  practices  that 
evidence  shows  are  consistent  with  the 
wasteload  allocation. 

Where  a  State  is  establishing  a  TMDL 
and  that  State  is  authorized  to 
administer  general  permits  under  the 
NPDES  program,  the  State  has  the 
discretion  and  flexibility  to  determine 
whether  to  issue  separate  general  or 
individual  permits  to  implement  the 
wasteload  allocation  or  whether  to 
revise  or  reissue  a  general  permit  to 
implement  the  wasteload  allocation.  A 
separate  general  permit  would  be 
specific  to  the  waterbody  for  which  the 
TMDL  is  established  and  may  include  a 
different  set  of  conditions  cuid 
requirements  that  would  be  designed  or 
tailored  to  implement  the  applicable 
wasteload  allocation  under  die  TMDL. 
.\  State  may  also  choose  to  revise  the 
existing  general  permit  to  include 
additional  conditions  or  effluent 
limitations  applicable  to  those  sources 
(If  categories  of  sources,  consistent  with 
the  wasteload  allocation.  EPA  believes 
that  a  new  general  permit  (e.g.  a  storm 
water  general  permit)  that  includes  best 
management  practices,  rather  than 
numerical  limitations  on  the  mass  or 
concentration  of  pollutants  in  the 
discharge,  is  adequate  for  the  purposes 
of  ensuring  implementation  of  a 
wasteload  allocation. 

When  a  State  is  establishing  a  TMDL 
but  that  State  is  not  authorized  to 
administer  general  permits  under  the 
NPDES  program,  the  State  and  EPA 
WDuld  work  together  to  address  how  the 
applicable  national  general  permit 
would  be  "issued,  reissued  or  revised" 
to  implement  the  wasteload  allocations 
applicable  to  the  category  of  sources 
subject  to  a  TMDL  covered  by  the 
general  permit.  EPA  would  also  have 
the  discretion  and  flexibility  to 
determine  whether  to  issue  a  separate 
general  permit  to  implement  the 
wasteload  allocation,  whether  to  issue 
an  individual  permit,  or  whether  to 
revise  or  reissue  the  general  permit  to 
implement  the  wasteload  allocation. 
This  discretion  and  flexibility  would 
also  be  available  to  EPA  where  the 
Agency  is  establishing  a  TMDL  for  a 
State  that  is  not  authorized  to 
administer  general  permits  under  the 
NPDES  program  In  addition,  where 
EPA  is  establishing  a  TMDL  for  a  State 
and  that  State  is  authorized  to 
administer  general  permits  under  the 
I  NPDES  program,  EPA,  in  developing  the 
I  implementation  plan,  would  need  to 


work  with  the  State  to  determine  how 
the  State-issued  general  permits  would 
be  "issued,  reissued  or  revised"  to 
implement  the  applicable  wasteload 
allocation  under  the  TMDL. 

As  would  have  been  the  case  with  the 
proposed  rule,  when  EPA  approves  a 
TMDL,  it  will  also  be  approving  the 
component  wasteload  allocations  and 
load  allocations.  EPA's  review  of 
wasteload  allocations  and 
corresponding  load  allocations  will  be 
aided  by  the  supporting  technical 
analyses  demonstrating  that 
implementation  of  wasteload  allocations 
and  load  allocations  (where  applicable) 
is  feasible  and  will  result  in  attainment 
of  water  qualit\'  standards.  EPA's  review 
will  also  include  a  review  of  the  sources 
of  information  that  the  State,  Territory, 
or  authorized  Tribe  cites  in  support  of 
its  technical  analysis. 

5.  Load  Allocation 

What  did  EPA  propose?  The  proposed 
rule  required  States,  Territories,  and 
authorized  Tribes  to  assign  individual 
load  allocations  to  specific  nonpoint 
sources  (including  air  deposition  and 
natural  background)  unless  doing  so 
would  be  impossible.  In  cases  where  it 
was  not  possible  to  assign  individual 
load  allocations,  specific  nonpoint 
sources  could  be  grouped  together  into 
categories  or  subcategories.  Each 
category  or  subcategory  would  be  given 
a  load  allocation.  In  addition,  where 
load  reductions  are  not  needed  from 
certain  sources,  the  load  allocation  for 
those  sources  could  be  grouped  into  one 
agg-egate  load  allocation. 

The  proposal  also  required  States, 
Territories,  and  authorized  Tribes  to 
provide  technical  analysis 
demonstrating  that  load  allocations, 
when  implemented,  would  result  in 
attainment  and  maintenance  of  water 
quality  standards. 

What  comments  did  EPA  receive? 
EPA  received  a  large  niunber  of 
comments  with  regard  to  load 
allocations,  covering  a  range  of  issues.  A 
number  of  these  comments  are  also 
relevant  to  the  proposed  definition  of 
"load  allocation"  at  §  130.2(f),  and  are 
summarized  in  the  discussion  of  that 
provision. 

The  proposal  to  allow  States, 
Territories,  and  authorized  Tribes  to 
aggregate  a  number  of  individual 
nonpoint  sources  into  a  category  or 
subcategory  for  which  just  one 
wasteload  allocation  would  be  required, 
received  both  favorable  and  unfavorable 
comments.  Several  commenters 
specifically  objected  to  the  language 
requiring  States,  Territories,  and 
authorized  Tribes  to  calculate 
individual  load  allocations  for  specific 


nonpoint  sources  if  doing  so  were 
"possible"  and  encouraged  EPA  to  use 
the  word  "feasible"  or  "practical" 
instead. 

The  issue  of  possible  inequities  in  the 
allocation  of  allowable  loads  among 
sources  of  the  pollutant  for  which  a 
TMDL  was  being  developed  was  the 
subject  of  a  significant  number  of 
comments.  A  number  of  commenterS 
expressed  the  fear  that  because  of  a  lack 
of  Federal  regulatory  authority  (and 
often.  State  authority  as  well),  States, 
Territories,  and  authorized  Tribes 
would  likely  give  relatively  generous 
allocations  to  nonpoint  sources,  thereby 
requiring  disproportionately  large 
reductions  by  point  sources.  Some  of 
those  expressing  this  concern  urged 
EPA  to  require  that  allocations  of 
loadings  be  done  "proportional  to 
current  loadings"  from  various  sources. 
On  the  other  hand,  some  called  upon 
EPA  and  States,  Territories,  and 
authorized  Tribes  to  take  "achievability 
and  assurance"  of  loadings  reductions 
into  account  when  doing  allocations  of 
loadings  and  indicated  this  meant  that 
greater  responsibility  for  loadings 
reductions  would  be  assigned  to  sovut;es 
either  subject  to  enforcement  or  very 
likely  to  actually  achieve  reductions  for 
other  reasons. 

What  is  EPA  promulgating  today?  The 
provision  of  §  130.32  addressing  load 
allocations  that  is  being  promulgated 
today  is  very  similar  to  the  proposed 
rule.  A  few  changes  have  been  made  in 
response  to  comments.  First,  the 
provision  was  revised  to  be  consistent 
with  revisions  to  the  definition  of  "load 
allocation"  that  were  previously 
discussed  in  today's  preamble.  Second, 
based  on  conunents,  the  condition  to 
trigger  developing  separate  load 
allocations  was  changed  from 
"possible"  to  "feasible."  EPA  believes 
that  a  feasibility  standard  is  better  for 
making  this  decision.  Developing  a 
separate  load  allocation  for  a  source 
may  be  possible  but  not  feasible.  In 
some  instances,  the  loadings  from 
nonpoint  soiures  can  only  be  feasiblely 
quantified  on  an  aggregate  basis.  EPA 
does  not  intend  States,  Territories,  or 
authorized  Tribes  to  expend  additional 
effort  to  develop  separate  load 
allocations  if  not  feasible,  and  thus  has 
made  this  change  to  the  final  rule. 

6.  Margin  of  Safety 

What  did  EPA  propose?  EPA 
proposed  in  §  130.33(b)(7)  to  specify 
how  States,  Territories  and  authorized 
Tribes  could  satisfy  the  statutory 
requirement  that  TTvlDLs  include  a 
margin  of  safety.  EPA  proposed  that  the 
requirement  could  be  satisfied  either  by 
expressing  the  margin  of  safety  as 
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unallocated  assimilative  capacity,  i.e., 
demonstrating  that  the  pollutant  loading 
would  be  less  than  the  assimilative 
capacity  of  the  waterbody,  or 
demonstrating  that  conservative 
assiunptions  had  been  built  into  the 
calculations  of  the  wasteload  and  load 
allocations. 

What  comments  did  EPA  receive? 
EPA  received  many  comments  asking 
for  specific  criteria  to  calculate  the 
margin  of  safety  while  others  suggested 
that  EPA  should  keep  this  requirement 
as  flexible  as  possible.  Some 
commenters  pointed  out  that  water 
quality  standards  already  accoimt  for 
scientific  uncertainties.  Some 
commenters  suggested  that  the  margin 
of  safety  should  increase  as 
uncertainties  in  the  quality  of  the  data 
used  to  establish  the  load  and  wasteload 
allocations  increase. 

What  is  EPA  promulgating  today? 
EPA  believes  that  the  margin  of  safety 
required  by  the  section  303(d)(1)(C)  for 
establishment  of  TMDLs  allows  for 
consideration  of  more  factors  than  the 
scientific  uncertainty  included  in  the 
development  of  water  quality  standards 
and  must  also  account  for  analytical 
uncertainties  associated  with  all  the 
calculations  required  to  establish  a 
TMDL.  Nothing  in  the  statute  indicates 
that  these  factors  are  exclusive  to  all 
others  in  interpreting  what  margin  of 
safety  means.  EPA  has  clarified  this 
requirement  at  §  130.32(b)(8)  in  the  final 
rule  by  explicitly  stating  that  the  margin 
of  safety  must  appropriately  account  for 
uncertainty,  including  those  associated 
with  pollutant  loads,  water  quality 
modeling,  and  monitoring.  EPA  has  also 
clarified  how  the  margin  of  safety  could 
be  ex{>ressed.  EPA  agrees  with  the 
commenters  that  the  calculation  of 
margin  of  safety  is  complex  and  that 
guidance  addressing  a  variety  of 
situations,  including  reliability  of  the 
data  need  to  be  developed.  EPA  is 
planning  to  issue  such  guidance  soon 
after  this  rule  is  promulgated. 

EPA  does  not  believe  that  the  margin 
of  safety  is  addressed  by  how  the  water 
quality  standards  accoimt  for  scientific 
uncertainties.  CWA  section  303(d) 
requires  that  TMDLs  implement  the 
applicable  water  quality  standard.  EPA 
interprets  the  margin  of  safety 
requirement  of  the  CWA  to  address  the 
relationship  of  the  TMDL  to  the  water 
quality  standard,  and  not  how  the 
standard  itself  addresses  uncertainties. 

7.  Consideration  of  Seasonal  Variations 

What  did  EPA  propose?  EPA 
proposed  in  §  130.33(b)(8)  to  codify  the 
statutory  requirement  that  TMDLs  must 
account  for  seasoned  variations  and  to 
require  States,  Territories  and 


authorized  Tribes  to  also  consider  other 
environmental  factors  which  could 
affect  the  water  quality  impact  of  the 
pollutant  for  which  a  TMDL  was 
established. 

What  comments  did  EPA  receive? 
EPA  received  considerable  support  for 
this  requirement.  Many  commenters 
pointed  out  that  the  amount  of  flow  in 
a  waterbody  could  have  significant 
impact  on  the  level  of  a  pollutant  and 
that  EPA  shoidd  require  TMDLs  to 
account  for  low  flow  as  well  as  wet 
weather  flow  and  storm  water  events. 
Other  commenters  however,  construed 
this  proposed  requirement  as  an 
interference  with  States'  water  rights 
and  allocation  processes.  Finally,  many 
commenters  did  not  agree  that  water 
quality  standards  must  be  attained  in  all 
seasons  or  during  unusual  events  such 
as  major  storms. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  this  requirement  at 
§  130.32(b)(9)  with  a  few  changes.  EPA 
agrees  with  the  commenters  that  the 
level  of  flow  in  a  waterbody  can  affect 
whether  or  not  a  waterbody  attains  and 
maintains  water  quality  standards; 
therefore,  EPA  is  specifically  requiring 
that  flow  levels  be  taken  into 
consideration  as  part  of  seasonal 
variations.  By  including  this  language, 
EPA  is  not  intending  that  States, 
Territories  or  authorized  Tribes  make 
changes  to  established  water  allocations 
or  water  rights.  Instead,  EPA  intends  for 
the  pollutant  load  aUocation  to  take  into 
account  the  impact  of  flows  on  the 
water  quality  of  the  impaired 
waterbody.  EPA  also  believes  that 
TMDLs  must  be  established  so  that 
water  quality  standards  are  attained  and 
maintained  in  all  seasons  and  all  flows. 
This  includes  consideration  of  storm 
conditions  where  storms  or  storm  water 
runoff  contribute  the  pollutants  causing 
the  impairment  to  the  waterbody.  EPA 
believes  that  this  is  the  very  reason 
consideration  of  seasonal  variations  is 
included  in  the  statutory  language,  and 
EPA  is  adding  language  in  the  final  rule 
to  clarify  this  point.  EPA's  intent  is  that 
TMDLs  must  account  for  normal 
variations  in  seasonal  conditions  for 
environmental  factors  such  as  flow, 
precipitation  or  temperatiue,  and  not 
necessarily  account  for  extreme  unusual 
conditions  such  as  100-year  storms  or 
hurricanes. 

States,  Territories,  and  authorized 
Tribes  can  address  seasonal  variations 
in  many  different  ways.  One  way  is  to 
use  water  quality  modeling  techniques, 
such  as  continuous  or  dynamic 
modeling,  that  directly  consider 
variations  in  environmental  conditions. 
Another  way  is  to  conservatively 
identify  a  suite  of  environmental 


conditions  that  represent  the  worse 
conditions  experienced  in  the 
waterbody,  and  thus  lead  to  identifying 
a  load  that  is  protective  of  all 
conditions.  Yet  another  way  is  to 
establish  TMDLs  for  each  season  or 
month  that  are  representative  of  the 
environmental  conditions  in  those 
seasons  or  months.  Because  there  are 
different  ways  of  addressing  seasonal 
variations  in  environmental  conditions 
such  that  water  quality  standards  are 
met  as  required,  EPA  believes  that  it  is 
more  appropriate  to  address  the  details 
of  this  analysis  in  guidance  rather  than 
in  today's  rule. 

8.  Allowance  for  Increases  in  Pollutant 
Loads 

What  did  EPA  propose?  EPA 
proposed  at  §  130.33(b)(9)  that  TMDLs 
include  an  allowance  for  future  growth 
to  account  for  reasonably  foreseeable 
increases  in  pollutant  loads.  EPA 
included  this  provision  to  meet  the 
statutory  mandate  that  water  quality 
standards  must  be  attained  and 
maintained.  EPA  believed  that,  absent 
such  an  allowance,  it  would  be  difficult 
to  demonstrate  maintenance  of  the 
standards.  EPA  explained  in  the 
preamble  that  it  intended  for  the 
allowance  to  be  based  on  existing  and 
readily  available  data  at  the  time  the 
TMDL  was  established. 

What  comments  did  EPA  receive? 
Many  commenters  pointed  out  that 
decisions  about  futiire  growth  were  the 
province  of  local  governments.  They 
opposed  the  proposed  language  because 
they  construed  it  as  a  requirement  to 
control  growth.  Others  were  concerned 
that  allowance  for  future  growth  would 
render  TMDLs  more  stringent  than 
necessary  and  unfairly  place  a  burden 
on  ciurent  dischargers. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  this  requirement  at 
§  130.32(b)(10)  but  is  modifying  the 
proposed  language  to  clarify  that  the 
intent  of  this  provision  is  not  to  control 
growrth  but  to  ensure  that  TMDLs  take 
into  accoimt  potential  increases  in 
loadings  regardless  of  their  cause.  EPA 
believes  accounting  for  any  such 
potential  increases  is  a  necessary  step  in 
setting  loads  at  a  level  necessary  to 
implement  standards  and  accordingly  is 
authorized  by  §  303(d)(1)(c).  If  a  State, 
Territory,  or  authorized  Tribe  does  not 
anticipate  increased  loadings  in  a 
TMDL,  it  may  satisfy  this  element  by 
indicating  it  does  not  expect  there  to  be 
such  increases  and  providing  a  brief 
explanation  why.  Moreover,  if  the  State, 
Territory,  or  authorized  Tribe  does  not 
anticipate  future  increased  loadings,  it 
may  find  itself  needing  quickly  to  revise 
the  TMDL  to  accommodate  new 
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discharges.  On  the  other  hand,  if  a  State, 
Territory,  or  authorized  Tribe  includes 
in  allocation  for  increases  in  pollutant 
loads,  then  any  new  loading  or  increase 
in  pollutant  loading  that  occurs  will  be 
addressed  by  that  allocation  without 
requiring  that  the  TMDL  be  revised. 
EPA  does  not  intend  that,  if  a  State, 
TfTfitory.  or  authorized  Tribe  decides  to 
specifically  provide  an  allocation  for 
increased  pollutant  loadings  in  a  TMDL, 
it  needs  to  identifv'  the  types  of  facilities 
or  activities  that  would  receive  that 
allocation.  Instead,  EPA  expects  that  the 
allowance  for  increased  pollutant 
loadings  would  be  an  aggregate  amount 
that  could  be  applied  to  any  future 
increase  in  loads.  The  specific  decisions 
as  to  how  to  allocate  that  aggregate 
lUowance  for  increased  loads  to  new 
facilities  or  activities  are  best  made  by 
the  State.  Territory,  and  authorized 
Tribe  along  with  local  govenunents. 

P.  What  Are  the  Requirements  of  the 
Implementation  Plan  (§  130.32(c))? 

What  did  EPA  propose?  EPA 
proposed  that  each  TMDL  include,  as  a 
minimum  element  required  for 
approval,  an  implementation  plan.  The 
implementation  plan  as  proposed 
contained  eight  minimum  elements:  (1) 
Intended  control  actions;  (2)  a  time  line; 

(3)  reasonable  assurance  that  wasteload 
and  load  allocations  will  be  achieved; 

(4)  legal  authority;  (5)  time  required  to 
attain  water  quality  standards;  (6) 
monitoring  plan;  (7)  milestones  for 
attaining  water  quality  standards;  and 
(8)  TMDL  revision  procedures.  The 
proposal  would  have  required  States, 
Territories  and  authorized  Tribes  to 
submit  implementation  plans  to  show 
how  each  TMDL  was  to  be 
implemented.  The  proposal  recognized 
that  it  would  be  more  effective  and 
supportive  of  watershed  approaches  to 
have  implementation  plans  that  show 
how  all  TMDLs  for  a  particular 
pollutant  or  a  number  of  pollutants  in 
particular  basins,  would  be 
implemented  EPA  specified  that  it 
would  not  approve  a  TMDL  without  an 
adequate  implementation  plan.  The 
proposal  linked  the  adequacy  of  the 
implementation  plan  to  a  determination 
by  EPA  that  there  was  reasonable 
assurance  that  implementation  would 
occur.  If  EPA  could  not  approve  the 
TMDL,  EPA  would  have  to  establish  the 
TMDL  which  would  include  an 
implementati(3n  plan  and  provide 
reasonable  assurance. 

What  comments  did  EPA  receive? 
EPA  received  numerous  comments  on 
the  proposed  implementation  plan 
requirement.  A  few  commenters 
supported  the  requirement  as  proposed. 
Many  commenters  opposed  the 


requirement  altogether.  Among 
commenters  who  supported  the 
requirement  many  questioned  EPA's 
authority  to  require  implementation 
plans  as  mandatory  parts  of  TMDLs 
under  the  authority  of  section  303(d). 
These  commenters  suggested  that  EPA 
should  continue  to  require 
implementation  plans  as  part  of  a  State's 
water  quality  management  plan  even  if 
it  meant  promulgating  amendments  to 
the  regulations  at  §  130.51  to  make  the 
plans  enforceable.  Some  commenters 
opposed  implementation  plans  because 
they  believe  they  would  considerably 
slow  establishment  of  TMDLs.  Others 
expressed  concerns  that  the  proposal 
was  too  inflexible  and  would  lead  to 
federal  regulations  of  non  point  sources. 
Some  commenters  argued  that 
separating  the  implementation  plan 
from  TMDL  establishment  would  lead  to 
more  scientifically  defensible  TMDLs 
and  that  approved  TMDLs  would 
provide  a  clear  goal  and  the  impetus  for 
better  interaction  between  stakeholders 
in  designing  implementation  plans. 
Some  conunenters  supported  the 
requirement  for  implementation  plans 
but  raised  questions  concerning  the 
specific  proposed  elements  of  the 
implementation  plan  requirement, 
especially  in  regard  to  nonpoint  sources. 

What  is  EPA  promulgating  today? 
Today's  rule  at  §  130.32(c)  retains  the 
requirement  for  implementation  plans 
as  required  elements  of  TMDLs.  As 
discussed  in  the  August  23,  1999 
preamble  (64  FR  46032-46035),  EPA 
believes  that  it  has  the  authority  to 
require  implementation  plans  because 
section  303(d)  requires  that  TMDLs  be 
established  at  a  level  necessary  to 
implement  water  quality  standards. 
Today's  rule  establishes  that  one  way 
EPA  can  determine  whether  a  TMDL  is 
approved  at  a  level  necessary  to 
implement  applicable  water  quality 
standards  is  to  require  an 
implementation  plan.  In  addition,  EPA 
believes  that  implementation  plans 
provide  the  basis  for  demonstrating  that 
water  quality  standards  will  be  attained 
and  maintained  through  pollution 
controls  other  than  controls  over  point 
source  discharges  subject  to  an  NPDES 
permit. 

EPA  believes  that  implementation  of 
TMDLs  is  the  most  important  aspect  of 
today's  rule.  Without  implementation, 
TMDLs  are  merely  paper  plans  to  attain 
water  quality  standards.  "The 
implementation  plan  requirement 
assiu'es  that  the  Nations'  remaining 
water  quality  problems  will  actually  be 
addressed  by  appropriate  actions 
identified  in  the  implementation  plans 
submitted  as  part  of  the  TMDLs. 


Today's  rule  acknowledges  that 
implementation  plans  will  differ 
depending  upon  the  type  of  sources 
causing  the  impairments  in  a  particular 
waterbody.  Therefore  the  final  rule 
makes  it  clear  that  the  purpose  of  the 
implementation  plan  is  to  describe,  at  a 
level  of  detail  appropriate  to  the 
circumstances,  actions  necessary  to 
implement  the  TMDL.  Implementation 
plans  are  not  meant  to  be  lengthy  or 
complex.  They  must  however  contain 
sufficient  detail  so  that  EPA  and  the 
public  can  determine  whether  the 
actions  proposed  in  the  plan  can 
actually  eliminate  the  impairment  and 
whether  there  is  reasonable  assurance 
that  they  will  occiu  and  when. 

The  requirements  of  the 
implementation  plan  are  now  identified 
separately  for  waterbodies  unpaired  (1) 
only  by  point  sources  required  to  have 
an  NPDES  permit,  (2)  only  by  sources 
other  than  those  required  to  have  an 
NPDES  permit  including  nonpoint 
sources,  or  (3)  by  a  combination  of  both 
point  sources  required  to  have  an 
NPDES  permit  and  other  sources 
including  nonpoint  sources.  Although 
the  requirements  are  identified 
separately,  they  provide  conunon 
information  on  what  sources  will  be 
expected  to  reduce  loadings,  how  these 
reductions  will  be  accompUshed,  when 
these  reductions  will  occur,  and  how 
the  results  vdll  be  measured. 

Some  elements  of  implementation 
plans  are  conunon  to  all  sources:  A 
schedule  for  implementation  actions, 
the  date  by  which  the  implementation 
plan  vdll  attain  water  quahty  standards, 
a  modeling  and/or  monitoring  plan  and 
a  description  of  interim,  measurable 
milestones  and  criteria  to  be  used  to 
determine  progress  towards  attaining 
water  quality  standards  and  when  the 
TMDL  needs  to  be  revised.  These 
provisions  were  included  in  the 
proposed  rule,  and  except  for  one 
change  discussed  below,  are  imchanged 
in  the  final  rule  except  for  formatting 
changes. 

In  the  final  rule,  EPA  is  making  a 
small  revision  to  the  proposed  language 
regarding  the  time  to  attain  water 
quality  standards.  The  proposal  would 
have  required  "an  estimate"  of  the  time 
necessary  to  attain  water  quality 
standards.  The  final  rule  requires  that 
the  implementation  plan  must  include 
'the  date"  by  which  the  waterbody  will 
attain  water  quahty  standards.  EPA 
believes  the  phrasing  of  the  final  rule  is 
a  logical  outgrowth  of  the  proposal  and 
a  clearer  description  of  what  is 
intended — the  "date"  when  the  State, 
Territory,  or  authorized  Tribe  believes 
water  quality  standards  will  be  attained. 


II 
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Implementation  Plans  for  Point  Sources 
for  Which  an  NPDES  Permit  is  Required 

For  waterbodies  impaired  by  only 
point  sources  subject  to  an  ^4PDES 
permit,  the  implementation  plan  is 
expected  to  rely  primarily  on  the 
NPDES  pennit{s)  that  will  be  issued, 
reissued  or  revised  so  their  effluent 
limit(s)  will  be  consistent  with  the 
wasteload  allocations  in  the  TMDL.  The 
plan  will  identify  which  facilities  are 
required  to  have  permit  limits  that  are 
consistent  with  the  wasteload 
allocation,  identify  the  Umits  to  be 
incorporated  into  the  permits,  and 
identify  the  schedule  by  which  the 
permits  will  be  issued,  reissued,  or 
modified.  EPA's  expectation  of  when 
these  permits  will  be  issued,  and  EPA's 
commitment  to  ensiu^  the  proper  and 
timely  issuance  of  these  permits,  is 
described  in  the  preamble  discussion 
about  EPA's  objection  to  State-issued 
expired  and  administratively  continued 
permits. 

Implementation  Plans  for  Sources  for 
Which  an  NPDES  Permit  is  Not 
Required 

For  waterbodies  impaired  only  by 
sources  other  than  those  subject  to  an 
NPDES  permit,  including  nonpoint 
sources,  the  implementation  plans  are 
required  to  contain  several  different 
elements.  The  plans  for  these 
waterbodies  must  identify  the  source 
categories,  subcategories  or  individual 
sources  that  are  expected  to  implement 
load  allocations.  These  implementation 
plans  must  also  include  a  description  of 
specific  regulatory  or  volimtary  actions, 
including  management  measures  or 
controls  that  State,  Territorial, 
authorized  Tribal  or  local  governments 
and  individuals  will  implement  that 
provide  reasonable  assurance  that  load 
reductions  will  be  achieved,  and  the 
schedule  by  which  these  measures  are 
expected  to  be  implemented. 

EPA  recognizes  that  nonpoint  source 
problems  are  different  from  point  source 
problems  and  that  implementation 
plans  for  nonpoint  sovirces  must  reflect 
the  higher  natural  variability  and 
relative  imprecision  of  nonpoint  sources 
in  relation  to  point  sources.  EPA  expects 
that  implementation  of  load  allocations 
will  depend  primarily  upon  recognized 
nonpoint  source  control  activities. 
These  actions  are  often  those  already 
undertaken  in  States,  Territories  and 
authorized  Tribes  to  carry  out  programs 
and  activities  approved  under  CWA 
section  319,  as  well  as  those  under  the 
requirements  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  and  the 
cooperative  conservation  and  water 
quality  programs  carried  out  by  the 


United  States  Department  of  Agriculture 
(USDA).  These  ongoing  activities  are 
expected  to  provide  the  foundation  for 
nonpoint  source  implementation  plans. 
EPA  expects  that  nonpoint  source 
implementation  activities  will  rely  upon 
management  measures  and  that 
implementation  plans  will  reflect 
performance  expectations  of  these 
measiu^s  over  time.  In  the  case  of 
nonpoint  source  impaired  waterbodies. 
the  detail  and  level  of  certainty  that 
water  quality  standards  will  be  attained 
through  these  management  measures 
may  be  different  from  that  for 
waterbodies  impaired  only  by  point 
sources. 

EPA  is  also  clarifying  in 
§  130.32{c){2)(iii)  that  implementation 
plans  for  other  than  point  sovu-ces 
(primarily  nonpoint  sources)  must 
include  a  schedule  for  implementing 
management  measures  or  other  controls 
in  a  TMDL  within  five  years  when 
implementation  within  that  period  is 
practicable.  In  response  to  comments, 
EPA  has  added  a  target  date  of  five  years 
for  implementation  of  management 
measures  and  other  controls  where  it  is 
practicable  to  do  so.  The  proposal 
required  that  implementation  plans 
include  a  timeline,  including  interim 
milestones,  for  implementing  control 
actions  and/or  management  measures. 
The  final  rule  requires  this  timeline  be 
in  the  form  of  a  schedule  for 
implementing  the  control  actions  and/or 
management  measures  as  well  as  a 
description  of  the  interim  milestones  for 
determining  whether  the  management 
measures  and/or  control  actions  are 
being  implemented. 

EPA  added  the  five-year  target  in 
response  to  comments  that  there  needed 
to  be  some  target  or  goal  for 
implementing  the  control  actions  and/or 
management  measures.  EPA  never 
intended  that  implementation  of  the 
control  actions  and/or  management 
measures  would  be  open  ended.  The 
proposal  included  the  requirement  for 
milestones  for  implementation.  The 
five-year  target  for  implementation 
represents  the  Agency's  expectation 
that,  where  practicable,  the  management 
measures  and/or  control  actions  should 
be  implemented  within  five  years.  This 
is  a  logical  outgrowth  of  the  proposal 
that  the  implementation  plan  include  an 
estimate  of  the  time  required  to  attain 
and  maintain  water  quality  standards 
and  reasonable  response  to  comments 
received.  EPA  expects  that  the  public 
believes  that  the  TMDL  will  be  quickly 
implemented  following  its 
establishment.  If  implementation 
requires  more  than  five  years,  EPA 
believes  that  the  public  is  entitled  to  an 


explanation  as  to  why  five  years  is  not 
practicable. 

The  final  rule  recognizes  that  the 
schedule  may  provide  for  more  than  five 
years.  Where  a  State.  Territory,  or 
authorized  Tribe  determines  that  five 
years  is  not  practicable,  it  must  explain 
the  basis  for  its  determination.  In 
determining  whether  it  can  implement 
management  measures  within  five  years, 
the  State.  Territory',  or  authorized  Tribe 
may  consider,  but  is  not  limited  to,  such 
factors  as  technical  feasibility  of 
installing  controls  and  measures  or 
changing  practices  within  five  years, 
competing  program  priorities  in 
providing  necessary  funding  and/or 
necessary  technical  assistance,  and  time 
to  work  with  members  of  the  affected 
community.  The  analysis  of 
practicability  in  this  provision  is  not 
intended  to  add  a  new  requirement 
beyond  the  requirement  to  establish 
reasonable  assurance  that  management 
measures  and/or  control  actions  will  be 
implemented  as  expeditiously  as 
practicable.  It  recognizes  that  if  it  is 
practicable  to  implement  controls  and 
measures  within  five  years,  they  should 
be  implemented  within  five  years.  EPA 
recognizes  that  even  if  controls  and 
measures  are  implemented  within  five 
years,  it  reasonably  would  be  expected 
to  take  additional  time  for  the  actions 
and  measures  to  achieve  their  intended 
results  and  for  load  allocations  to  be 
met. 

In  general,  EPA  believes  that,  barring 
resource  constraints  or  other 
impediments  that  make  expeditious 
implementation  impracticable,  TMDLs 
can  be  implemented  within  five  years  of 
completion  of  the  implementation  plan. 
In  the  typical  situation,  the  types  of 
management  measures  that  will  be  used 
to  implementation  the  TMDL  will 
consist  of  a  set  of  well-established 
practices  that  are  commonly  practiced 
within  the  affected  industries  and  can 
be  implemented  within  a  five-year  time 
frame. 

For  example,  to  address  soil  erosion, 
well-established  practices  such  as  those 
that  were  used  by  USDA  to  implement 
the  conservation  compliance  program 
on  highly  erodible  cropland  within  the 
statutorily  required  five-year 
implementation  period  of  1985-1990 
would  typically  be  used.  To  address  the 
impact  of  grazing  upon  water  quality, 
typical  approaches  would  include  a 
USDA  "conservation  management 
system"  or  other  similar  range 
management  plan  to  reduce  cattle's 
access  to  the  stream  (e.g.,  by  providing 
alternative  supplies  of  water,  shade,  and 
salt  away  from  the  stream;  hardening 
the  limited  access  points  to  the  stream; 
and  using  fencing  where  necessary),  and 
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to  employ  effective  grazing  rotation 
strategies  that  will  ensure  both  that 
upland  areas  remain  both  productive 
and  that  soil  erosion  is  reduced. 

Similarly,  the  primary  practices  to  be 
used  to  implement  measures  to  address 
silvicultural  nonpoint  sources  include 
road  maintenance  practices  to  reduce 
r\moff  and  streamside  management 
practices  that  will  assure  that  sufficient 
protection  is  provided  to  provide 
adequate  shade  and  erosion  control  in 
streamside  management  zones.  For 
urban  runoff,  typical  measures  will 
include  prevention  techniques  such  as 
erosion  and  sediment  control  in  new 
developments  (which  are  required  by 
new  NPDES  regulations  for  all 
developments  larger  than  one  acre); 
continued  treatment  of  post- 
development  runoff  through  a  variety  of 
urban  best  management  practices, 
protection  and  restoration  of  riparian 
areas:  and  techniques  to  treat  runoff  in 
developed  areas. 

These  and  other  nonpoint  source 
measures  can  generally  be  implemented 
within  five  years  from  the  time  that  it 
has  been  determined  through  a  TMDL 
implementation  plan  that  they  will  be 
needed  to  achieve  water  quality 
standards.  EPA  recognizes  that  in  some 
Situations,  a  five-year  implementation 
period  may  prove  to  be  impracticable. 
This  situation  is  most  likely  to  arise  in 
some  heavily  developed  areas  where 
existing  infrastructure  limits  the 
availability  of  effective  technical 
approaches  to  very  sophisticated  and 
expensive  treatment  options.  For  this 
reason,  the  rule  states  that  TMDLs 
should  generally  be  implemented 
within  a  five-year  period  but  allows  for 
the  State  to  make  appropriate 
exceptions  to  the  general  five-year 
implementation  period  to  address 
situations  where  the  implementation 
plan  cannot  practicably  be  implemented 
within  five  years. 

Implementation  Plans  for  Blended 

Sources 

For  waterbodies  impaired  by  both 
point  sources  required  to  have  an 
NPDES  permit  and  other  sources, 
including  nonpoint  sources, 
implementation  plans  are  required  to 
include  all  of  the  elements  applicable  to 
these  sources.  In  addition, 
implementation  plans  for  waterbodies 
impaired  by  both  types  of  sources  must 
include  a  description  of  the  extent  to 
which  wasteload  allocations  reflect  the 
expected  achievement  of  load 
allocations,  EPA  encourages 
implementation  plans  that  reflect 
tradeoffs  between  wasteload  and  load 
allocations.  A  particular  wasteload 
allocation  may  be  set  which  anticipates 


that  a  load  allocation  will  achieve  a 
certain  reduction  in  nonpoint  source 
loadings.  As  long  as  the  wasteload  and 
load  allocations  together  will  achieve 
the  TMDL,  the  TMDL  is  approvable. 
EPA  does  not  expect  that  load 
allocations  will  actually  be  achieved 
before  a  corresponding  wasteload 
allocation  is  established  but  the 
implementation  plan  must  demonstrate 
the  reasonable  assurance  that  the 
practices  will  achieve  the  load 
reductions. 

In  the  final  rule  at  §  130.32(c)(4),  EPA 
has  clarified  that  implementation  plans 
for  all  impaired  waterbodies  must  be 
based  on  a  "goal"  of  attaining  and 
maintaining  the  applicable  water  quality 
standards  "as  expeditiously  as 
practicable."  EPA  believes  this  new 
section  is  a  logical  outgrowth  of  its 
proposal  that  implementation  plans 
include  "an  estimate  of  the  time 
required  to  attain  and  maintain  water 
quality  standards  and  discussion  of  the 
basis  for  that  estimate." 

In  response  to  comments,  EPA  is 
providing  greater  clarity  in  the  final  rule 
by  identifying  the  goal  that  States, 
Territories  and  authorized  Tribes  should 
be  striving  to  achieve  in  their 
implementation  plans,  i.e.,  attaining  and 
maintaining  water  quality  standards  as 
expeditiously  as  practicable.  EPA  has 
not  expressed  its  sense  of  an  appropriate 
time  within  which  to  attain  water 
quality  steindards  in  the  form  of  a  rigid 
regulatory  requirement.  Instead,  the  goal 
of  attaining  water  quality  standards  as 
expeditiously  as  practicable  mirrors  the 
provision  in  the  reasonable  assurance 
definition  that  TMDLs  be  implemented 
as  expeditiously  as  practicable.  The 
definition  of  reasonable  assiu^nce 
provides  the  criteria  for  determining  if 
the  TMDL  is  being  implemented  within 
10  years  whenever  practicable.  The 
provision  in  §  130.32(c)(4)  is  not 
intended  to  establish  a  test  for  TMDL 
approval  that  is  different  from  the 
requirement  to  establish  reasonable 
assurance.  Attaining  standards  as 
expeditiously  as  practicable  is  stated  in 
the  rule  as  a  goal  whose  achievement 
States  should  strive  for  as  they  develop 
their  implementation  plans. 

The  "practicability"  of  meeting 
standards  within  10  years  may  be 
influenced  by  a  wide  variety  of  factors, 
such  as  the  degree  of  water  quality 
impairment,  the  time  required  to  install 
controls  or  change  practices,  the  time 
for  such  actions  to  have  in-stream 
effects  on  water  quality,  the  costs  to 
implement  such  actions,  and  time  to 
work  with  members  of  the  affected 
community.  EPA  recognizes  that  there  is 
a  significant  amount  of  uncertainty 
regarding  how  quickly  implementation 


measiu^s,  once  installed,  will  be 
effective  in  achieving  water  quality 
standards.  In  some  cases,  particularly 
water  impaired  by  point  sources  where 
implementation  will  be  accomplished 
through  NPDES  modifications,  water 
quality  standards  may  be  achieved 
within  months  or  a  few  years.  For 
waterbodies  impaired  by  nonpoint 
sources,  where  implementation  involves 
significant  habitat  restoration  or 
reforestation,  water  quality  standards 
may  not  be  met  for  decades. 
Accordingly,  EPA  has  selected  10  years 
as  a  reasonable  point  between  these 
extremes,  ff  a  State,  Territory,  or 
authorized  Tribe  expects  that  it  will  take 
longer  than  10  years  to  achieve  water 
quality  standards  it  must  explain  why 
attainment  within  10  years  is  not 
practicable. 

In  reviewring  State,  Territory,  and 
authorized  Tribe  implementation  plans, 
and  particularly  those  components 
whose  flexibility  is  conditioned  upon  a 
finding  of  "reasonableness"  or 
"practicability",  EPA  is  not  required  to, 
and  does  not  intend  to,  engage  in  a 
detailed  effort  at  second-guessing  the 
judgment  of  a  State,  Territory,  or 
authorized  Tribe  as  to  whether  these 
conditions  are  met.  Instead,  EPA  will 
review  the  State's,  Territory's,  or 
authorized  Tribe's  submission  to 
determine  whether  the  State,  Territory, 
and  authorized  Tribe  has  provided  a 
demonstration  of  "reasonableness"  or 
"practicability  ",  where  such  is  required. 
If  so,  that  will  be  the  end  of  the  inquiry. 
A  State's,  Territory's,  or  authorized 
Tribe's  demonstration  need  not  be 
extremely  detailed  to  pass  scrutiny.  For 
example,  it  would  be  sufficient  to 
demonstrate  that  the  five-year 
implementation  schedule  requirement 
of  §  130.32(c)(2)(iii)  is  not  practicable  by 
stating  that  section  319  grant  money  and 
other  sources  of  funds  to  implement  the 
relevant  management  measures  will  not 
be  available  until  year  six  because  the 
next  five  years  worth  of  funds  are 
already  earmarked  for  other  TMDL 
implementation. 

Q.  Total  Maximum  Daily  Thermal  Load 
(§130.32(d)) 

What  did  EPA  propose?  EPA 
proposed  §  130.33(c)  to  restate  the 
existing  requirements  at  §  130.7(c)(2)  in 
plain  English  format.  This  subsection 
requires  that  States,  Territories,  and 
authorized  Tribes  develop  total 
maximum  daily  thermal  loads 
.(TMDTLs)  for  thermal  discharges  from 
point  sources  into  thermally  impaired 
waterbodies. 

What  comments  did  EPA  receive? 
EPA  received  niunerous  comments  on 
this  subsection.  Several  comments 
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suggested  that  the  balanced  indigenous 
population  (BIP)  of  shelliish.  fish  and 
wildlife  standard  should  be  used  for 
both  point  and  nonpoint  sources, 
instead  of  just  point  sources.  These 
commenters  expressed  the  belief  that 
Congress  intended  section  303(d)(1)(D) 
to  apply  to  all  discharges  of  heat  and  not 
just  point  sources.  Other  commenters 
suggested  that  this  subsection  was 
unnecessary,  as  these  discharges  are 
already  regulated  through  NPDES 
permits.  These  commenters  expressed  a 
belief  that  most  NPDES  facilities 
discharging  heat  are  already  regulated 
based  on  a  BIP  standard,  and  that  a  ' 
thermal  TMDL  would  not  result  in  any 
greater  reductions  in  heat  discharged 
into  the  waterbody.  One  comment 
suggested  that  the  subsection  should 
recognize  that  calculations  to  determine 
the  total  maximum  daily  heat  input 
should  be  focused  on  the  waterbodies 
identified  on  the  section  303(d)  list  as 
being  impaired  by  point  source  thermal 
discharges. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  §  130.32(d)  with 
three  revisions.  First,  EPA  is  deleting 
the  phrase  "from  point  sources"  because 
this  phrase  is  redundant.  Earlier  in 
today's  preamble,  EPA  explained  that  its 
definition  of  "thermal  discharge"  is 
limited  to  a  point  source  discharge  of 
heat.  Thus,  the  phrase  "from  point 
sources"  that  modifies  the  phrase 
"thermal  discharges"  in  §  130.32(d)  is 
redundant.  Second,  EPA  made  the 
revision  suggested  by  comments  to 
clarify  that  the  TMDTL  calculations 
apply  to  waterbodies  that  are  listed  as 
impedred  by  thermal  discharges.  Third, 
EPA  is  clarifying  that  TMDTLs  must 
meet  the  requirements  of  §  130.32(b) 
and  (c).  EPA  recognizes  that  the 
proposal  was  unclear  regarding  whether 
the  elements  of  a  TMDL  also  apply  to 
TMDTLs.  EPA  intended  that  they  do. 
Moreover,  the  purpose  of  §  130.32(d)  is 
to  explain  that  TMDTLs  are  designed  to 
achieve  a  balanced  indigenous 
population  of  shellfish,  fish,  and 
wildlife  instead  of  attaining  the  water 
quality  criterion  for  temperature. 

EPA  declines  to  apply  the  BIP 
standard  to  TMDLs  established  for 
waterbodies  impafred  only  by  nonpoint 
sources  of  thermal  loading.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  EPA  believes  that  section 
303(d)(1)(B)  and  (D)  applies  the  BIP 
standard  only  to  thermal  discharges 
from  point  sources.  (64  FR  46017, 
August  23.  1999). 

EPA  also  rejects  the  suggestions  that 
§  130.32(d)  be  deleted  because  thermal 
discharges  are  already  regulated  through 
NfPDES  permits.  Not  all  NPDES 
regulated  discharges  have  permits  that 


contain  effluent  limits  for  heat.  For 
some  discharges  on  thermally  impaired 
waterbodies  there  may,  therefore,  be  a 
need  to  develop  thermal  TMDLs  to 
address  for  the  first  time  impairments 
by  thermal  discharges.  EPA  recognizes 
that,  where  an  NPDES  regulated  facility 
has  obtained  a  section  316(a)  variance 
from  thermal  water  quality  standards, 
the  facility  already  is  required  to 
discharge  at  a  level  based  on  a  BIP 
standard.  However,  this  is  no  different 
than  the  situation  where  a  point  source 
discharging  nitrogen  is  also  regulated  by 
an  NPDES  permit  with  effluent 
limitations  based  on  the  applicable 
water  quality  standard.  Section  303(d) 
requires  TMDLs  and  TMDTLs  in  both 
situations. 

R.  How  Must  TMDLs  Take  Into  Account 
Endangered  and  Threatened  Species 
(§  130.32(e)} 

What  did  EPA  propose?  EPA 
proposed  to  include  language  at 
§  130.33(e)  to  explain  that  TMDLs  must 
not  be  likely  to  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species  listed  under  section 
4  of  the  Endangered  Species  Act  or 
result  in  the  destruction  or  adverse 
modification  of  its  designated  critical 
habitat.  In  practice,  EPA  believes  it 
would  be  highly  unlikely  TMDL 
activities  could  jeopardize  listed 
species,  since  the  TMDL  program  will 
result  in  substantial  improvements  in 
water  quality,  to  the  benefit  of  all  water- 
dependent  species. 

What  comments  did  EPA  receive?  A 
number  of  commenters  opposed  EPA's 
proposal.  Grounds  for  these  objections 
include  allegations  that  EPA  lacks 
authority  to  impose  such  a  requirement, 
and  that  EPA  is  attempting  to  shift  the 
burden  of  compliance  with  the 
Endangered  Species  Act  away  from  EPA 
and  to  the  States. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  this  section  as 
proposed.  Today's  rule  provides  a 
framework  for  the  public.  States, 
Territories  and  authorized  Tribes  and 
other  Federal  agencies  to  recognize  and 
account  for  the  effects  of  lists  and 
TMDLs  on  endangered  species. 

The  CWA  provides  ample  authority 
for  EPA  to  include  this  requirement. 
This  requirement  is  consistent  with  the 
goals  of  restoring  and  maintaining  the 
biological  integrity  of  the  nation's 
waters  and  protection  of  fish,  shellfish 
and  wildlife.  See  CWA  section  101(a). 
Furthermore,  the  CWA  requfres  that 
TMDLs  be  established  at  a  level 
necessary  to  implement  applicable 
water  quality  standards,  and  that 
standards  consider  propagation  of  fish 
and  wildlife.  See  CWA  sections 


303(d)(1)(C)  and  303(c)(2)(A).  This  is 
adequate  authority  to  include  a 
regulatory  requirement  designed  to 
protect  endangered  or  threatened 
species.  See  American  Iron  &■  Steel 
Institute  v.  EPA,  115  F.3d  979,  1003 
(D.C.  Cfr.  1997).  Although  EPA  does 
intend  to  require  State,  Territory,  or 
authorized  Tribe  TMDL  submissions  to 
adhere  to  this  provision,  it  is  not  EPA's 
intent  to  divest  itself  of  any  duty  to 
comply  with  the  ESA.  Where  the  ESA 
imposes  duties  upon  EPA,  the  Agency 
intends  to  comply  with  those 
requirements. 

S.  How  are  TMDLs  Expressed?  (§  130.33) 

What  did  EPA  propose?  EPA 
proposed  at  §  130.34  specific 
requirements  regarding  how  TMDLs 
may  be  expressed.  First,  EPA  clarified 
that  all  TMDLs  must  contain  an 
expression  of  the  pollutant  load  or  load 
reduction  necessary  to  assiu-e  that  the 
waterbody  will  attain  and  maintain 
water  quality  standards.  This  includes 
aquatic  and  riparian  habitats,  and 
biological,  channel,  geomorphological, 
or  other  appropriate  conditions  that 
represent  attainment  or  maintenance  of 
the  water  quality  standard.  In  these 
instances,  the  TMDL  will  contain  the 
wasteload  and  load  allocations 
necessary  to  maintain  these  conditions. 

EPA  also  proposed  that  States, 
Territories,  and  authorized  Tribes  may 
use  one  of  foiu^  approaches  when 
expressing  a  TMDL.  First,  the  TMDL 
could  be  expressed  as  the  pollutant  load 
that  ensures  that  the  waterbody  does  not 
exceed  water  quality  standards.  Second, 
the  TMDL  could  be  expressed  as  the 
pollutant  load  reduction  that  attains  or 
maintains  water  quality  standards. 
Third,  the  TMDL  could  be  expressed  as 
the  pollutant  load  or  load  reduction  that 
attains  or  maintains  aquatic,  riparian, 
biological,  channel,  or 
geomorphological  measures  so  that 
water  quality  standards  are  attained  and 
maintained.  Fourth,  the  TMDL  could  be 
expressed  as  the  pollutant  load  or  load 
reduction  that  results  from  modifying  a 
characteristic  of  the  waterbody  such  that 
water  quality  standards  are  attained  or 
maintained.  EPA  made  this  proposal  to 
allow  States,  Territories,  and  authorized 
Tribes  to  express  TMDLs  in  terms  that 
are  appropriate  to  the  characteristics  of 
the  waterbody  and  pollutant 
combination.  Finally,  EPA  proposed 
that  TMDLs  may,  where  appropriate,  be 
expressed  in  other  than  daily  terms,  e.g., 
weekly,  monthly,  seasonal,  or  annual,  as 
needed,  to  ensure  that  the  TMDL  attains 
and  maintains  water  quality  standards. 
EPA  made  this  proposal  because  EPA 
has  found  through  the  practice  of 
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establishing  TMDLs  that  for  some 
pollutants  and  their  applicable 
standards  the  concept  of  a  "daily"  load 
if-  simply  not  a  technically  appropriate 
way  of  expressing  a  TMDL  in  a  manner 
necessary  to  implement  water  quality 
standards.  In  the  preamble,  EPA 
p"jvided  examples  of  three  situations 
where  a  seasonal  or  average  loading  was 
more  appropriate  than  a  daily  loading. 
(M  FR  46031.  August  23,  1999).  EPA 
■I'ilieves  that  allowing  flexibiUty  in 
expressing  the  TMDL  to  reflect  the 
environmental  realities  of  the  pollutant 
and  waterbody  better  allows  TMDLs  to 
achieve  the  Congressional  goal  of 
establishing  TMDLs  at  a  "level 
necessary  to  implement  the  applicable 
water  quality  standards." 

What  comments  did  EPA  receive? 
EPA  received  many  comments  specific 
to  this  section.  Most  comments  focused 
on  the  legal  and  technical  issues 
pertaining  to  expressing  TMDLs  as  other 
than  a  daily  load.  Some  comments 
expressed  support  for  the  flexibility  to 
express  TMDLs  as  daily,  monthly, 
seasonal,  or  annual  loads  where 
appropriate,  and  believed  this  would 
allow  TMDLs  to  better  address  nonpoint 
sources.  Many  comments  expressed 
concerns  that  use  of  other  than  daily 
loads  would  allow  for  excessive 
loadings  over  short  time  periods.  When 
averaged  with  periods  of  no  loading, 
these  short-term  loads  could  cause  the 
water  quality  standard  to  be  exceeded. 
A  number  of  comments  stated  that  only 
daily  loads  are  permissible  under  the 
CWA.  including  for  nonpoint  soiu-ce 
loads.  Other  comments  expressed  the 
view  that  the  need  to  use  any  expression 
other  than  a  daily  value  is  an  indication 
that  the  pollutant  is  not  suitable  for 
TMDL  calculations. 

Some  comments  expressed  concern 
that  proposed  §  130.34  implied  that  a 
TMDL  was  no  longer  a  quantitative 
expression  of  the  load  necessary  to 
attain  water  quality  standards.  Other 
comments  expressed  confusion  whether 
the  language  of  §  130.34(b)  allowed 
TMDLs  to  be  expressed  as  load 
reductions  or  not.  A  number  of 
comments  expressed  concern  that, 
because  TMDLs  are  now  required  to  be 
quantitative  expressions  of  loads  or  load 
reductions,  this  removes  the  current 
flexibility  to  express  TMDLs  as 
raeasiues  of  water  quality  improvement 
that  do  not  directly  express  the  load 
reductions  These  comments  supported 
retaining  the  current  rule  language. 

.Some  comments  expressed  support 
for  TMDLs  addressing  riparian  and 
aquatic  habitat,  and  biological,  channel, 
iijcimorphological.  or  other  appropriate 
conditions.  Other  comments  expressed 
doubt  that  TMDLs  could  quantify  the 


relationships  between  pollutant  loads 
and  these  expressions  of  water  quality 
standards.  Further  comments  expressed 
the  behef  that  TMDLs  should  only 
address  niuneric  (and  not  narrative) 
criteria  in  water  quality  standards. 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  many 
conunents  received  on  this  section,  EPA 
is  making  the  following  changes  to  the 
proposed  rule  language.  First,  EPA  is 
revising  proposed  §  130.34(a)  to  add  the 
word  "quantitative"  to  modify  the 
phrase  "expression  of  the  pollutant 
load."  EPA  is  making  this  change  to 
respond  to  the  concerns  that  the  TMDL 
was  no  longer  a  quantification  of  the 
load  necessary  to  attain  water  quality 
standards.  As  explained  in  the 
preambles  to  both  the  proposed  and 
final  rules,  the  purpose  of  the  TMDL  is 
to  attain  and  maintain  water  quaUty 
standards,  and  the  purpose  of  the 
wasteload  and  load  allocations  is  to 
identify  the  loadings  needed  to  attain 
and  maintain  these  standards.  EPA 
agrees  there  should  be  no  confusion  as 
to  this  requirement,  and  thus  is  making 
this  change  to  the  final  rule. 

Second^  EPA  is  changing  the  word 
"represent"  to  "result  in"  in  proposed 
§  130.34(a).  EPA  made  this  change  based 
on  concerns  expressed  in  conunents  that 
loadings  or  loading  reductions  do  not 
represent  water  quality  standards  but 
rather  result  in  the  attaining  and 
maintaining  of  water  quality  standards. 
EPA  agrees  with  the  commenters  that 
the  words  "represent"  is  imprecise. 

Third.  EPA  is  not  promulgating  the 
language  of  proposed  §  130.34(b)  that 
recognized  that  both  the  pollutant  load 
and  load  reductions  may  be  expressed 
as  other  than  a  daily  value  as 
appropriate  to  the  characteristics  of  the 
waterbody  and  pollutant.  This  language 
allowed  TMDLs  to  be  expressed  as 
monthly,  seasonal,  and  armual  averages 
as  appropriate  to  the  characteristics  of 
the  waterbody.  EPA  has  decided  not  to 
include  this  provision  in  the  final  rule 
because  EPA  is  concerned  that  it  could 
be  used  to  justify  some  TMDLs  that  do 
not  in  fact  attain  and  maintain  water 
quality  standards  in  all  seasons  and  for 
all  flows.  Instead,  EPA  is  retaining  a 
sentence  it  promulgated  in  the  1985  rule 
in  the  definition  of  a  TMDL  that  speaks 
to  how  a  TMDL  can  be  expressed.  That 
sentence  says  that  TMDLs  may  be 
expressed  "*   *   *  in  terms  of  either 
mass  per  time,  toxicity,  or  other 
appropriate  measure."  EPA  continues  to 
believe  that  in  some  situations,  it  is 
reasonable  to  authorize  TMDLs  that  are 
expressed  in  other  than  daily  terms.  As 
discussed  in  the  August  1999  preamble, 
to  conclude  otherwise  could  frustrate 
the  Congressional  goal  of  establishing 


TMDLs  at  a  level  necessary  to 
implement  the  applicable  water  quality 
standards.  EPA  disagrees  with  the 
comments  asserting  that  only  daily 
loads  are  permissible  under  the  CWA. 
(64  FR  46031,  August  23,  1999).  The 
CWA  does  not  define  a  TMDL.  Nor  does 
the  Act  specify  how  a  TMDL  may  or 
should  be  expressed.  Consequently,  the 
Act  does  not  memdate  that  a  TMDL  be 
expressed  as  a  daily  load,  and  does  not 
require  EPA  to  disapprove  TMDLs 
expressed  as  daily  loads.  Rather,  this 
matter  is  left  to  EPA's  discretion 
because  where  a  statute  is  silent  on  a 
specific  issue,  EPA's  interpretive 
regulations  are  entitled  to  controlling 
weight.  EPA's  previous  regulations  at 
§  130.2(i)  and  current  regulations  at 
§  130.33(b)(5)  expressly  provide  that  a 
TMDL  may  be  expressed  in  terms  of 
either  mass  per  time,  toxicity,  or  other 
appropriate  measure.  Furthermore,  EPA 
interprets  its  regidations  to  permit 
TMDLs  to  be  expressed  in  terms  other 
than  daily  loads  as  long  as  compUance 
with  the  applicable  water  quality 
standard  is  assured. 

EPA  acknowledges  the  concern  that 
use  of  other  than  daily  loads  coidd 
allow  for  excessive  loadings  over  short 
time  periods  that,  when  averaged  with 
periods  of  no  loading,  might  satisfy  the 
wasteload  and  load  allocations,  but 
would  cause  the  water  quality  standard 
to  be  exceeded.  However,  EPA 
continues  to  believe  that  there  are 
situations  where  other  than  a  daily  load 
is  appropriate  to  ensiu^  that  water 
quality  standards  are  attained  and 
maintained.  Where  other  than  a  daily 
load  is  necessary  to  address  r^ .  .n'ant 
factors,  such  as  the  variabilit\'  ol 
nonpoint  sources,  the  averaging  period 
of  the  water  quality  standara  or  the 
physical  size  and  hydraiUic  nature  of 
the  waterbody,  EPA  expects  that  the 
State,  Territory,  or  authorized  Tribe  will 
use  the  most  appropriate  expression  of 
the  load  amenable  to  those 
characteristics.  To  help  ensure  that  this 
flexibility  is  appropriately  used,  EPA,  in 
its  review  of  the  TMDL,  will  look  for  an 
explanation  by  the  State,  Territory,  or 
authorized  Tribe  as  to  the  reasons  why 
it  is  appropriate  to  express  the  TMDL  in 
terms  other  than  a  daily  load.  The 
TMDL  documentation  will  need  to  show 
that  the  resulting  allocations  are 
sufficient  to  eliminate  the  impairment, 
addressing  all  aspects  of  the  water 
quality  standard  and  the  adverse  effects 
of  the  pollutant  in  question.  For 
example,  the  dociunentation  would 
discuss,  where  appropriate,  the 
difference  between  acute  short-term 
impacts  during  storm  flows  and  long- 
term  effects  of  the  pollutants  in  the 
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system  over  time,  or  the  difference 
between  short-term  changes  in  water 
column  concentrations  and  the  long- 
term  impacts  of  pollutant 
concentrations  in  sediments  and  biota. 
If  a  TMDL  for  a  particular  pollutant 
contained  an  expression  other  than  a 
daily  load,  and  the  situation  indicated 
that  expressing  the  TMDL  as  a  daily 
load  is  a  necessity  to  attain  and 
maintain  water  quality  standards,  EPA 
would  disapprove  the  TMDL  as 
insufficient  to  attain  and  maintain  water 
quality  standards. 

EPA  does  not  interpret  the  final  rule 
to  require  that  TMDLs  always  be 
expressed  as  the  load  or  load  reduction 
of  the  pollutant  causing  the  impairment. 
The  final  rule  at  §  130.32(b)(5)  preserves 
the  flexibility  to  express  the  TMDL  as  a 
quantitative  expression  of  a 
modification  to  a  characteristic  of  the 
waterbody  that  results  in  a  certain  load 
or  load  reduction.  In  these  situations, 
the  TMDL  is  required  to  identify  the 
pollutant  load  present  in  the  waterbody 
(§  130.32(b)(3))  and  the  deviation  from 
that  load  necessary  to  attain  and 
maintain  water  quality  standards 
(§  130.32(b)(4)).  However,  the 
allocations  and  implementation  plan 
monitoring  measures  could  be 
expressed  in  terms  of  a  surrogate 
measure  of  the  necessary  load 
reduction.  In  these  situations,  the 
relationship  between  a  surrogate 
measure  and  the  pollutant  load  should 
be  clearly  described  in  the  TMDL 
documentation.  For  example,  a  TMDL 
that  addresses  exceedances  of 
temperature  criteria  because  of  a 
denuded  riparian  corridor  is  ultimately 
expressed  in  terms  of  heat  units,  e.g., 
BTU  or  calories  per  day,  over  time. 
However,  the  environmental  measure 
that  might  be  most  appropriate  for 
implementation  plan  monitoring 
purposes  is  temperature  (degrees);  for 
implementation  plan  management 
measures  it  might  be  miles  or  acres  of 
riparian  zone  restored.  These  surrogate 
measures  must  correlate  to  their  ability 
to  reflect  a  reduction  of  heat  load  and 
decrease  in  water  temperature.  In  this 
example,  the  TMDL  documentation 
would  calculate  the  total  heat  load  that 
achieves  either  the  temperature  water 
quality  standard,  or  a  balanced, 
indigenous  population  of  fish,  shellfish 
and  wildlife,  whichever  standard  is 
applicable  for  the  waterbody.  The 
TMDL  would  then  show  how  that  heat 
load  would  be  achieved  by  a  quantified 
increase  in  forestation  (the  appropriate 
surrogate  measure)  designed  to  increase 
shading  of  the  waterbody.  In  this  way, 
the  environmental  measures  of  ambient 
temperature  and  riparian  characteristics 


are  quantitatively  related  to  the  thermal 
load  expressed  in  the  TMDL. 

Other  comments  expressed  doubt  that 
TMDLs  could  quantify  the  relationships 
between  pollutant  loads  and 
expressions  of  aquatic  or  riparian 
habitat  health,  and  biological,  channel, 
geomorphological,  or  other  appropriate 
conditions  in  water  quality  standards. 
EPA  recognizes  there  are  many  causes  of 
elevated  pollutants  in  surface 
waterbodies.  Some  situations  do  not 
involve  a  discharge  of  pollutants,  but 
nevertheless  affect  the  amount  of  a 
pollutant  load  in  the  waterbody.  In 
these  instances,  the  final  rule  language 
requires  the  State,  Territory',  or 
authorized  Tribe  to  develop  a  TMDL  for 
whatever  pollutant  (including  heat)  that 
causes  the  waterbody  to  exceed  the 
water  quality  standard.  For  example, 
where  the  impairment  of  an  aquatic 
habitat  is  caused  by  excessive  sediment 
as  a  result  of  landslides  or  bank  erosion, 
EPA  expects  that  the  TMDL  would  be 
established  for  the  pollutant  sediment. 
Another  example  is  where  an  aquatic 
habitat  is  stressed  by  excessive 
temperature  as  a  result  of  a  denuded 
riparian  habitat.  In  this  instance,  EPA 
expects  the  TMDL  would  be  established 
for  the  pollutant  heat.  EPA  has 
developed  guidance  on  how  to  address 
impairments  due  to  sediment,  which 
was  the  most  frequent  cause  of 
impairment  mentioned  in  the  States' 
1998  section  303(d)  hsts.  See  "Protocol 
for  Developing  Sediment  TMDLs."  EPA 
841-B-99-004.  October  1999. 

EPA  declines  changing  the  proposal 
to  provide  in  the  final  rule  that  TMDLs 
need  address  only  impairments  of 
numeric  criteria  in  water  quality 
standards.  EPA's  long  standing  policy 
has  been  that  narrative  criteria  apply  to 
all  designated  uses  at  all  flows  and  are 
a  necessary  component  of  State  water 
quality  standards.  See  section 
303(c)(2)(A)  of  the  CWA;  and  the  Water 
Quality  Standards  Handbook,  EPA-823- 
B-94-005a,  August  1994,  page  3-24. 
Narrative  criteria  descriptively 
accomplish  what  numeric  criteria 
account  for  quantitatively.  Narrative 
criteria  are  descriptions  of  the 
conditions  of  the  waterbody  necessary 
to  attain  and  maintain  its  designated 
use,  while  numeric  criteria  are  values 
expressed  as  levels,  concentrations, 
toxicity  units  or  other  measures  which 
quantitatively  define  the  permissible 
level  of  protection.  Thus,  narrative 
water  quality  criteria  establish  the  basic 
foundation  for  attaitunent  of  designated 
uses  while  numeric  water  quality 
criteria  provide  a  specific  quantitative 
translation  of  the  necessary  level  of 
protection.  In  short,  numeric  criteria  are 
specific,  quantified  expressions  of  the 


narrative  criteria.  States,  Territories  and 
authorized  Tribes  adopt  translator 
procedures  by  which  to  derive  a 
quantified  numeric  interpretation  of  the 
narrative  criterion.  Such  procedures 
must  be  scientifically  defensible,  and 
are  also  subject  to  EPA  review  and 
approval.  EPA  recognizes  that  narrative 
water  quality  criteria  are  not  expressed 
as  numbers  and  thus  are  not  directly 
amenable  to  TMDL  calculations. 
However,  as  expressed  in  EPA  guidance, 
a  State,  Territory,  authorized  Tribe,  or 
EPA  can  quantify  narrative  criteria  for 
use  on  regulatory  actions.  See 
"Technical  Support  Document  for  Water 
Quality-based  Toxics  Control,"  EPA/ 
505/2-90/001,  March  1991: 
§  122.44(d)(1);  "Guidance  for  Water- 
Quality-based  Decisions;  The  TMDL 
Process,"  EPA  440-4-91-001.  1991: 
§  132  Appendix  F  Procedure  3  [which 
speaks  to  "values"  which  are  that  rule's 
equivcdent  to  quantifications  of 
narrative  criteria].  Therefore.  EPA 
continues  to  believe  that  TMDLs  can  be 
calculated  based  on  narrative  criteria 
where  those  criteria  can  be  quantified. 

CWA  section  303  directs  States,  with 
oversight  by  EPA.  to  adopt  water  quality 
standards  to  protect  the  public  health 
and  welfare,  enhance  the  quality  of 
water  and  serve  the  purposes  of  the 
CWA.  Under  section  303,  States. 
Territories,  and  authorized  Tribes  are 
required  to  develop  water  quality 
standards  for  waters  of  the  United  States 
within  the  State.  Section  303(c) 
provides  that  water  quality  standards 
shall  include  the  designated  use  or  uses 
to  be  made  of  the  water.  EPA  regulations 
implementing  section  303(c)  are 
published  at  Part  131.  Under  these 
rules,  the  minimum  elements  that  must 
be  included  in  a  State's  water  quality 
standards  include  use  designations  for 
all  water  bodies  in  the  State,  water 
quality  criteria  sufficient  to  protect 
those  use  designations,  and  an 
antidegradation  policy.  Section  131.10 
requires  States  and  authorized  Tribes  to 
adopt  appropriate  uses  to  be  achieved 
and  protected.  In  no  case  can  they  adopt 
waste  transport  or  assimilation  as  a  use 
for  any  waters.  EPA  has  in  the  past,  and 
may  in  the  future,  promulgate 
designated  uses  for  State  waters  where 
such  action  is  necessary  to  meet  the 
requirements  of  the  CWA  and  the 
implementing  federal  regulations. 

EPA's  policy  is  that,  because 
designated  or  existing  uses  of  a 
waterbody  are  part  of  the  water  quality 
standards,  they  are  also  an  appropriate 
basis  for  determining  an  impairment  of 
that  waterbody  -Ml  of  the  water  quality 
protections  established  by  the  CWA 
follow  from  the  waterbody's  use — 
established,  protected  and  maintained 
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under  the  authorities  of  section  303(c)  of 
the  CWA.  Thus,  designated  uses 
establish  the  fundamental  basis  for 
determining  whether  the  water  quality 
standards  of  a  waterbody  are  attained. 

In  certain  circumstances  it  is  possible 
that  water  quality  criteria  can  be  met, 
and  the  designated  uses  still  not 
achieved.  For  example,  factors  such  as 
food  web  structure,  the  concentration  of 
dissolved  organic  carbon  in  the  ambient 
water,  and  accumulations  in  the 
sediment  may  effect  uptake  of  mercury 
into  fish  flesh  on  a  site  specific  basis.  In 
these  circumstances.  EPA  recommends 
States.  Territories,  and  authorized 
Tribes  translate  the  applicable  narrative 
criteria  on  a  site  specific  basis,  or  adopt 
site  specific  numeric  criteria,  to  protect 
designated  uses.  However,  ultimately, 
the  final  determination  of  whether  the 
water  quality  standard  is  attained  is 
made  by  determming  the  attainment  of 
the  designated  use. 

T.  What  Actions  Must  EPA  Take  on 
TMDLs  That  are  Submitted  for  Review? 
(§130.34) 

What  did  EPA  propose?  In  proposed 
§  130.35.  EPA  included  several  minor 
changes  to  its  current  regulatory 
submission  and  approval  requirements 
for  TMDLs  to  clarify  how  the  approval 
process  would  work.  The  proposal 
provided  that  EPA  would  only  approve 
a  TMDL  submission  that  included  all 
required  minimum  elements.  The 
proposal  would  have  continued  the 
requirements  of  the  current  regulations 
that  when  EPA  establishes  a  TMDL,  it 
would  send  it  to  the  State.  Territory,  or 
authorized  Tribe  for  incorporation  into 
the  water  quality  management  plan. 
EPA  also  proposed  to  continue  the 
requirements  of  the  current  regulations 
that,  when  EPA  establishes  a  TMDL,  it 
requests  public  comment  on  the  TMDL 
for  at  least  30  davs  following  its 
establishment.  The  proposal  also  would 
have  added  new  requirements  regarding 
how  EPA  would  provide  public  notice 
and  revise  TMDLs  it  establishes  based 
on  the  public  comment  it  receives. 

What  comments  did  EPA  receive? 
EPA  received  comments  regarding  the 
criteria  it  will  use  to  review  TMDLs. 
Some  comments  suggested  that  EPA's 
review  should  focus  onlv  on  whether 
the  TMDL  included  all  required 
elements,  and  that  EPA  must  approve 
any  TMDL  received  if  it  contained  all 
elements.  In  contrast,  other  comments 
suggested  that  EPA  should  review  the 
I'lements  for  their  consistency  with  the 
substantive  requirements  of  this 
.■<ubpar1.  including  whether  the  TMDL  is 
.set  at  a  level  sufficient  to  attain  and 
maintain  water  quality  standards. 
Further  comments  again  expressed 


belief  that  the  CWA  only  allows  EPA  to 
review  the  total  load  calculated  for  a 
waterbody  and  nothing  else.  (Today's 
preamble  discusses  this  issue  in  section 
II.A.l.e.) 

EPA  also  received  comments  about 
the  timing  of  its  actions.  Many 
comments  requested  an  automatic 
approval  of  TMDLs  if  EPA  does  not  act 
to  approve  or  disapprove  the  TMDLs 
within  30  days,  or  fails  to  send  the 
State,  Territory,  or  authorized  Tribe 
comments  on  the  TMDL.  These 
comments  expressed  concern  that  EPA 
will  not  be  able  to  tcike  timely  action  on 
all  TMDLs  and  that  the  new  rules  will 
make  EPA's  review  take  even  longer. 

EPA  also  received  comments  about  its 
process  for  disapproving  and 
establishing  TMDLs.  Several  comments 
expressed  concern  that  the  proposal  did 
not  commit  EPA  to  take  action  as 
required  by  the  CWA.  These  comments 
suggested  that  EPA  use  the  word  "must" 
or  "shall"  where  ever  the  section  spoke 
to  statutory  obligations.  Many 
comments  requested  that  EPA  provide 
an  appeal  process,  public  hearing,  or 
consultation  with  States,  Territories  and 
authorized  Tribes  on  disapproved 
TMDLs  Other  comments  requested  that 
EPA  explain  to  States,  Territories  and 
authorized  Tribes  and  the  public  why  ii 
disapproved  any  TMDL.  These 
comments  generally  expressed  concern 
that  EPA  might  make  arbitrary  decisions 
to  disapprove  TMDLs.  Some  comments 
expressed  the  view  that  EPA  must 
follow  the  same  public  notice  process  as 
States,  Territories  and  authorized  Tribes 
when  EPA  establishes  a  TMDL. 

EPA  also  received  comments  about 
the  adoption  of  TMDLs  into  water 
quality  management  plans.  Some 
comments  requested  that  EPA  establish 
a  deadline  bv  which  States,  Territories, 
and  authorized  Tribes  must  adopt 
TMDLs  into  their  plans.  Other 
comments  expressed  a  belief  that  a 
TMDL  is  not  effective  until  after  a  State, 
Territory,  or  authorized  Tribe  adopts  it 
into  its  water  quality  management  plan. 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  many 
comments  received,  EPA  has  revised 
this  section,  now  numbered  as  §  130.34. 
First,  EPA  is  deleting  proposed 
paragraph  §  130.35(a)  because  it  was 
duplicative  of  the  requirements  of 
proposed  paragraph  §  130.35(b).  Section 
§  130  35(a)  would  have  required  that 
EPA  approve  TMDLs  that  included  the 
elements  identified  in  proposed 
§  130.33(b).  whereas  proposed 
§  130.35(b)  would  have  required  that 
EPA  approve  TMDLs  that  met  the 
requirements  of  proposed  §§  130.32, 
130.33,  and  130.34,  i.e.,  estabhshed  in 
accordance  with  the  schedule,  including 


the  elements  required  by  §  130.33(b)  and 
appropriately  expressed.  EPA  agrees 
with  commenters  that  the  review 
criterion  in  proposed  §  130.35(a)  was 
included  within  proposed  §  130.35(b). 
Therefore,  EPA  is  not  including  the 
language  for  proposed  §  130.35(a)  in  the 
final  nJe. 

The  final  regulations  at  §  130.34(a) 
provide  that  EPA  will  approve  TMDLs 
if  they  are  established  for  the 
appropriate  waterbody/pollutant 
combination  as  required  by  §  130.31, 
include  all  elements  prescribed  by 
§  130.32,  and  are  expressed  in 
accordance  with  §  130.33.  EPA  will 
disapprove  any  TMDL  submitted  by  a 
State,  Territory,  or  authorized  Tribe  that 
does  not  include  all  elements  of 
§  130.32(b)  or  fulfill  the  substantive 
requirements  of  §§130.31,  130.32,  and 
130.33.  EPA  will  work  with  States. 
Territories,  and  authorized  Tribes, 
including  providing  comments  on 
TMDLs  submitted  to  it  in  draft  form,  to 
help  ensure  that  the  TMDLs  that  EPA 
receives  are  approvable.  EPA  considers 
all  elements  of  §  130.32(b)  and  the 
substantive  requirements  of  §§  130.31, 
130.32,  and  130.33  as  necessary  for 
determining  whether  a  TMDL,  when 
implemented,  wall  attain  and  maintain 
water  quality  standards.  * 

EPA  declines  to  provide  that  TMDLs 
shall  be  deemed  automatically  fully  or 
conditionally  approved  at  the  end  of  the 
30-day  review  period  if  EPA  has  not 
acted.  EPA  acknowledges  commenters' 
concerns  regarding  the  timeliness  of 
EPA's  TMDL  approval  actions. 
However,  an  automatic  full  or 
conditional  approval  of  a  State's, 
Territory's  or  authorized  Tribe's  TMDL 
submission  upon  expiration  of  the  30- 
day  review  period  is  not  consistent  with 
section  303  of  the  CWA.  Section  303(d) 
requires  EPA  to  approve  or  disapprove 
a  submitted  TMDL.  EPA  has  the 
responsibility  to  determine  that 
submitted  TMDLs  fulfill  the 
requirements  of  the  CWA  and  these 
implementing  regulations.  EPA  declines 
to  adopt  an  approach  which  would 
result  in  automatic  approval  actions 
when  EPA  has  not  evaluated  the 
sufficiency  of  the  TMDL  with  respect  to 
the  requirements  of  section  303(d).  As 
previously  discussed,  EPA  expects  to 
share  comments  and  information  with 
States,  Territories  and  authorized  Tribes 
on  draft  TMDLs  submitted  to  EPA  for 
informal  review.  EPA  believes  that  such 
information  sharing  will  help  assiu^ 
approvable  TMDLs  and  wdll  enable  EPA 
to  complete  its  review  within  the  30-day 
statutory  time  frame. 

As  requested  by  conunents,  EPA  is 
clarifying  what  actions  EPA  is  obligated 
to  take  in  its  decisions.  Therefore,  the 
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final  rule  uses  the  word  "must"  to 
represent  EPAs  statutory  obligations  to 
either  approve  or  disapprove  and 
establish  a  TMDL.  The  final  rule  also 
uses  the  word  "must"  with  regards  to 
EPAs  public  notice  requirements  when 
EPA  disapproves  and  establishes  a 
TMDL. 

EPA  declines  to  establish  in  the  final 
rule  an  appeal  or  consultation  process 
for  States,  Territories,  and  authorized 
Tribes  when  EPA  disapproves  their 
TMDLs.  Because  section  303(d)  only 
allows  EPA  30  days  to  establish  a 
replacement  TMDL  after  EPA 
disapproves  one,  EPA  does  not  have 
sufficient  time  to  allow  for  an  appeal  or 
consultation  process.  Also,  the  30-day 
period  for  EPA  to  issue  an  order 
establishing  a  TMDL  and  the  minimum 
30-day  public  comment  period  on  the 
TMDL  allows  time  during  which  the 
State  and  EPA  can  consult  on  the  new 
TMDL.  If  during  that  time,  the  State 
decided  to  adopt  and  EPA  approved  a 
TMDL  meeting  EPAs  objectives,  EPA 
would  withdraw  its  TMDL.  As 
previously  discussed,  EPA  expects  that 
sharing  information  with  States, 
Territories,  and  authorized  Tribes  on 
TMDLs  being  drafted  will  help  EPA  and 
States.  Territories,  and  authorized 
Tribes  resolve  differences  over  TMDLs 
before  they  are  submitted. 

EPA  agrees  that  it  needs  to  describe  in 
the  administrative  record  of  its  TMDL 
disapproval  decisions  the  reasons  for 
the  disapproval  and  make  that 
information  available  to  States, 
Territories,  authorized  Tribes,  and 
interested  parties.  EPA's  public  notice 
requirements  at  Part  25  describe  the 
process  by  which  EPA  generally  makes 
information  available  and  receives 
public  comment.  As  described  later  in 
the  preamble.  EPA  patterned  the  TMDL 
public  notice  requirements  on  its  own 
Part  25  requirements.  EPA  also  declines 
to  establish  a  deadline  by  which  States, 
Territories,  and  authorized  Tribes  must 
adopt  TMDLs  into  their  water  quality 
management  plans.  The  CWA  does  not 
provide  for  or  require  such  a  deadline. 
EPA  does  not  believe  it  is  necessary  to 
require  adoption  of  TMDLs  in  the 
State's,  Territory's  or  authorized  Tribe's 
plan  on  a  specified  schedule  once  EPA 
approves  or  establishes  it.  A  TMDL  may 
be  used  as  a  basis  for  NPDES  permits 
and  other  implementation  actions  once 
EPA  approves  or  establishes  it  and 
before  it  is  incorporated  into  the  Water 
Quality  Management  Plan.  States, 
Territories  and  authorized  Tribes  have 
different  legal  requirements  for  revising 
their  Plans  to  incorporate  TMDLs.  EPA 
believes  there  is  no  compelling  reason 
to  require  States,  Territories,  and 
authorized  Tribes  to  revise  their 


individual  requirements  solely  to  assure 
incorporation  of  all  TMDLs  into  Water 
Quality  Management  Plans  by  a  certain 
federally-prescribed  date. 

EPA  is  also  adding  §  130.34(b)  and  (c) 
to  clarify  how  EPA  will  provide 
reasonable  assurance  when  EPA 
establishes  a  TMDL.  EPA  will  use  its 
authority  to  condition  CWA  grants  to 
the  fullest  extent  practicable  and  in  a 
maimer  consistent  with  the  effective 
operation  of  clean  water  programs.  For 
example,  EPA  may  condition  section 
319  grants  such  that  the  funds  can  only 
be  used  to  implement  management 
measures  in  watersheds  where  EPA  has 
established  a  TMDL  that  includes  load 
reductions  for  nonpoint  sources. 
Similarly,  EPA  may  condition  section 
106  grants  such  that  the  funds  for 
monitoring  can  only  be  used  to  support 
the  monitoring  specified  in  TMDL 
implementation  plans.  EPA  may  also 
use  its  voluntary,  incentive-based 
programs  to  ensure  that  management 
measures  are  funded  and  implemented. 
EPA  believes  this  authority  to  condition 
grants  will  generally  be  the  sole  or 
primary  basis  by  which  it  will 
demonstrate  reasonable  assurance  for 
the  implementation  of  load  allocations. 
EPA  will  also  encourage  States. 
Territories,  and  authorized  Tribes  to  use 
their  own  statutory  and  regulatory 
authorities.  EPA  cannot,  however, 
require  States,  Territories  or  authorized 
Tribes  to  use  their  statutory  and 
regulatory  authorities. 

Where  necessary,  EPA  will  make  use 
of  its  other  statutory  and  regulatory 
authorities  to  provide  reasonable 
assurance.  EPA  recognizes  that  its  CWA 
regulatory  authority  is  primarily  limited 
to  the  NPDES  permit  program  for  point 
sources.  In  some  cases,  EPA  may  use 
authorities  under  section  504  of  the 
CWA  to  address  an  "imminent  and 
substantial  endangennent  to  human 
health  or  welfare." 

U.  How  Will  EPA  Assure  That  TMDLs 
Are  Established?  (§  130.35) 

What  did  EPA  propose?  EPA 
proposed  in  §  130.36  to  codify  its 
authority  to  establish  TMDLs  if  the 
State,  Territory,  or  authorized  Tribe  so 
requests,  or  if  EPA  determines  that  a 
State,  Territory,  or  authorized  Tribe  has 
not  or  is  not  likely  to  establish  TMDLs 
in  accordance  with  their  schedules,  or  if 
EPA  determines  it  should  establish 
TMDLs  for  interstate  or  boundary 
waterbodies.  EPA  made  this  proposal 
for  a  number  of  reasons.  EPA  explained 
that  it  may  be  necessary  for  EPA  to 
establish  TMDLs  if  interstate  or 
international  issues  and  coordination 
needs  require  EPA  to  assume  a 


leadership  role.  64  FR  46037.  August  23, 
1999. 

EPA  explained  in  the  preamble  that  it 
anticipates  that  a  decision  to  step  in  and 
establish  TMDLs  would  be  "rare  and 
based  on  case  specific  decisions." 
Finally,  EPA  explained  that  it  may  have 
to  exercise  its  authority  to  establish 
TMDLs  where  the  State,  Territory,  or 
authorized  Tribe  requests  this  support 
from  EPA.  As  discussed  in  the 
preamble,  EPA  recognizes  that  this 
authority  to  establish  TMDLs  absent  a 
prior  disapproval  is  not  expressly  stated 
in  section  303(d).  However.  EPA 
explained  that  such  authority  is  clearly 
implied  in  the  CWA,  is  a  reasonable 
interpretation  of  the  Act.  has  been 
required  of  EPA  by  the  courts,  and  is 
necessary  to  accomplish  the  purposes  of 
the  Act.  64  FR  46037.  August  23,  1999. 

What  comments  did  EPA  receive? 
EPA  received  comments  about  the 
conditions  under  which  EPA  proposed 
to  establish  TMDLs.  Some  comments 
expressed  a  belief  that  EPA  must  step  in 
when  a  State,  Territory,  or  authorized 
Tribe  is  likely  not  to  or  does  not 
establish  TMDLs  according  to  its 
schedule.  Others  were  concerned  about 
the  phrase  "likeiv  not  to"  and  suggested 
that  EPA  establish  TMDLs  only  after  a 
State,  Territory,  or  authorized  Tribe  fails 
to  do  so.  Further  comments  expressed 
the  belief  that  EPA  has  no  authority  to 
establish  TMDLs  outside  of  a 
disapproval  except  when  a  State 
requests  EPA  to  do  so. 

EPA  received  comments  about  the 
conditions  under  which  EPA  would 
establish  a  TMDL  for  interstate 
waterbodies.  Some  comments  supported 
the  proposal.  Others  believed  that  EPA 
must  establish  interstate  TMDLs  on 
behalf  of  the  States.  Further  comments 
expressed  the  view  that  this  authority  is 
limited  to  situations  where  EPA 
determines  that  States,  Territories  and 
authorized  Tribes  are  not  making 
progress  in  establishing  TMDLs.  More 
conunents  expressed  the  view  that  this 
authority'  is  limited  to  situations  where 
States,  Territories  and  authorized  Tribes 
or  interstate  commissions  ask  EPA  to 
establish  TMDLs.  A  few  comments 
rejected  EPA's  suggested  option  to 
require  States,  Territories  and 
authorized  Tribes  jointly  to  develop 
interstate  TMDLs.  Others  suggested  that 
EPA's  role  is  to  coordinate  with  States, 
Territories  and  authorized  Tribes  on 
interstate  TMDLs  and  not  establish  them 
for  States,  Territories  and  authorized 
Tribes. 

What  is  EPA  promulgating  today?  In 
§  130.36  of  the  proposal,  EPA  proposed 
to  codify  its  authority  to  establish 
TMDLs  for  waterbodies  on  Part  1  of  a 
Ust  under  certain  circumstances. 
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including  if  EPA  determined  that  a 
Stat(>.  Territon,',  or  authorized  Tribe  had 
not  or  was  not  likely  to  establish  TMDLs 
t  onsistent  with  its  schedule.  In  response 
to  comments  and  to  better  ensure  that 
TMDLs  will  be  established.  EP.A  has 
added  a  new  §  130  35  to  the  hnal  rule 
which  codifies  steps  EPA  will  take  to 
implement  its  authority  under  section 
303(d)  to  assure  that  TMDLs  are 
established  for  listed  waters.  In  addition 
to  "working  with"  States.  Territories, 
and  authorized  Tribes  to  assure 
establishment  in  accordance  with 
approved  schedules.  EPA  will  ensiire 
that  TTvlDLs  are  established  for  States, 
Territories,  and  authorized  Tribes  if 
they  have  not  made  "substantial 
progress"  in  establishing  TMDLs  in 
accordance  with  their  "approved 
schedule."  A  discussion  of  what  EPA 
means  by  "substantial  progress"  and  a 
more  detailed  discussion  of  EPA's 
schedule  for  acting  if  States.  Territories, 
and  authorized  Tribes  fail  to 
demonstrate  "substantial  progress" 
appears  below. 

As  requested  by  comments.  EPA  is 
c  iarifving  that  it  is  obligated  to  ensure 
that  States,  Territories,  and  authorized 
Tribes  establish  TMDLs  in  accordance 
with  their  approved  schedules  EPA 
believes  the  requirements  it  is  placing 
on  itself  to  act  in  §  130  35  are  both 
consistent  with  CWA  section  303(d)  as 
it  has  been  interpreted  by  a  number  of 
courts  and  a  logical  outgrowih  of  the 
proposal  Thev  are  a  logical  outgrowth 
in  that,  in  the  proposal,  EPA  clearly 
noticed  its  intent  to  exercise  its 
authority  under  section  303(d)  to  step  in 
and  establish  TMDLs  when  it 
determines  a  State  was  not  likely  to  do 
so.  In  the  final  rule,  EPA  is  simply 
clarif\ing  and  expanding  upon  that 
concept  and  stating  under  what  specific 
conditions  and  upon  what  schedule 
EPA  will  do  that  EPAs  decision  to 
ct)dif\'  the  circumstances  under  which  it 
will  ensure  that  TMDLs  are  established 
is  also  consistent  with  the  decisions  of 
a  number  of  courts  which  have 
interpreted  CWA  section  303(d)  as 
placing  upon  EPA  a  duty  to  establish 
TMDLs  where  a  State.  Territory,  or 
authorized  Tribe  has  failed  to  do  so,  or 
m  the  words  of  the  courts,  where  a  State 
has  made  a  "constructive  submission" 
of  no  TMDLs. 

EPA  is  also  identifying  two  ways  by 
which  it  will  assxu-e  that  all  TMDLs  are 
established  as  planned  for  in  the 
schedule  for  TMDLs.  First.  EPA  must 
work  with  the  State.  Territorv.  or 
authorized  Tribe  in  establishing  TMDLs. 
EPA  may  do  this  by  providing  technical 
jr  financial  assistance  consistent  with 
EPA's  abilities  and  resources,  or  by 
establishing  certain  TMDLs  upon  the 


request  of  the  State,  Territory,  or 
authorized  Tribe  Where  a  State, 
Territory,  or  authorized  Tribe  has  not 
made  substantial  progress  on 
estabhshing  a  TMDL  in  accordance  with 
its  approved  schedule,  EPA  must  ensure 
that  the  1 MDL  is  established.  EPA  does 
not  expect  to  invoke  this  authority 
frequently.  Based  on  its  experience  to 
date  under  court-ordered  schedules, 
EPA  believes  that  the  States,  Territories, 
and  authorized  Tribes  will  be  able  to 
establish  most  of  their  TMDLs  according 
to  the  dates  in  their  schedules. 

Today's  final  rule  also  explains  how 
EPA  will  determine  if  a  State,  Territory, 
or  authorized  Tribe  has  made 
substantial  progress  in  establishing  a 
TMDL.  Under  §  130.28(c),  States, 
Territorias.  and  authorized  Tribes  will 
specify'  which  TMDLs  they  intend  to 
establish  in  each  one  year  period.  If  a 
State,  Territory,  or  authorized  Tribe  has 
not  established  the  TMDL  by  the  end  of 
the  one  year  period  within  which  the 
TMDL  was  scheduled  to  be  established, 
it  has  not  made  "substantial  progress" 
as  described  in  today's  rule.  At  this 
point.  EPA  must  ensure  that  the  TMDL 
is  established  within  two  years.  Ln  a 
case  where  EPA  develops  a  TMDL,  the 
Agency  expects  to  publish  the  TMDL 
within  2  years  In  rare  instances,  where 
there  is  a  compelling  need  fur  additional 
time,  the  Administrator  may  extend  the 
2  year  period  by  up  to  an  additional  2 
years.  The  Administrator  must  publish 
a  description  of  a  decision  to  provide  an 
extension  in  the  Federal  Register.  If  the 
State,  Territory,  or  authorized  Tribe 
establishes  the  "missed  "  TTvIDL  before 
EPA  establishes  it  pursuant  to  this 
section,  EPA  must  review  and  either 
approve  or  disapprove  that  TMDL 
pursuant  to  section  303(d),  and  if 
approved  at  that  time  its  obligation  to 
establish  the  TMDL  expires.  EPA  will 
also  look  at  the  stage  of  development  of 
a  TMDL  in  comparison  to  the  schedule 
in  determining  if  a  State,  Territory,  or 
authorized  Tribe  is  making  substantial 
progress  Where  the  State,  Territory,  or 
authorized  Tribe  is  close  to  completing 
the  TMDL  at  the  time  called  for  by  the 
schedule.  EPA  will  interpret  this  as 
substantial  progress. 

As  discussed  in  the  August  1999 
preamble.  EPA  has  the  authority  to 
establish  TMDLs  even  when  it  has  not 
disapproved  a  State.  Territorial,  or 
authonzed  Tribal  submission.  64  FR 
46037^6038,  August  23,  1999.  EPA 
recognizes  the  merit,  in  some  instances, 
for  it  to  take  the  lead  in  establishing 
TMDLs  for  interstate  and  boundary 
waterbodies  and  expects  to  exercise  this 
authority  primarily  for  interstate 
waterbodies  For  this  reason,  EPA  is 
including  in  the  final  rule  a  provision 


allowing  EPA  the  discretion  to  establish 
TMDLs  for  interstate  or  boundary 
waters.  Boundary  waters  are  those 
rivers,  streams  and  lakes  which  form 
part  of  the  boundary  between  States, 
Territories  and  Indian  Country.  These 
waters  present  special  problems 
because,  in  many  instances,  the 
waterbody  is  governed  by  two  or  more 
potentially  differing  sets  of  water 
quality  standards.  Similar  problems  may 
be  present  for  interstate  water  which — 
rather  than  forming  a  jurisdictional 
boundary — flow  out  of  one  jurisdiction 
and  into  another.  In  exercising  this 
authority,  EPA  will  encourage  States, 
Territories  and  authorized  Tribes  to  take 
the  lead  in  developing  TMDLs  for  such 
waterbodies  because  EPA  interprets  the 
CWA  as  giving  States,  Territories  and 
authorized  Tribes  the  lead  responsibility 
for  doing  so.  EPA  also  strongly 
encourages  States,  Territories  and 
authorized  Tribes  to  work  with 
interstate  river  basin  and  other 
commissions,  where  appropriate,  when 
establishing  TMDLs  for  interstate  or 
boundary  waters.  These  conunissions 
are  uniquely  positioned,  by  virtue  of 
their  multi-state  membership  and 
technical  expertise,  to  assist  EPA  and 
the  States  in  establishing  TMDLs  for 
such  waters. 

EPA  anticipates  at  least  two  instances 
in  which  it  might  need  to  exercise  its 
authority  to  establish  interstate  and 
boundary  water  TTvlDLs.  The  first  i$ 
when  the  States,  Territories  and 
authorized  Tribes  have  not  made 
substantial  progress  in  establishing 
interstate  and  boundary  water  TMDLs 
according  to  their  schedules.  The 
second  is  where  individual  adjacent 
State  schedules  are  so  different  with 
respect  to  interstate  or  boimdary  waters 
that  they  may  defeat  the  ability  of  the 
States,  Territories  and  authorized  Tribes 
to  work  together  to  establish  an 
interstate  or  boundary  water  TMDL. 
EPA  believes  the  final  rule  language 
should  allow  EPA  the  flexibility  to 
establish  TMDLs  for  interstate  and 
boundary  waters  under  such 
circumstances.  Finally,  EPA  is  not 
including  in  the  final  rule  a  requirement 
that  States,  Territories  and  authorized 
Tribes  work  together  jointly  to  establish 
TMDLs  on  interstate  waters.  Instead. 
EPA  will  continue  to  serve  as  a 
facilitator  to  help  States,  Territories  and 
authorized  Tribes  establish  interstate 
TMDLs,  and  EPA  will  use  its  authority 
when  necessary  to  ensure  that  interstate 
TMDLs  are  established. 

EPA  is  also  adding  a  statement  at 
§  130.35(b)(2)  that  EPA  may  estabhsh 
TMDLs  for  waterbodies  to  implement 
Federal  water  quality  standards.  As 
previously  discussed  in  today's 
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preamble,  EPA  recognizes  that  there  are 
some  impaired  waterbodies  outside  the 
jurisdiction  of  States,  Territories,  and 
authorized  Tribes.  Where  EPA  has 
established  Federal  water  quality 
standards  for  these  waterbodies,  such  as 
waterbodies  located  on  tribal  lands 
where  the  Tribe  has  yet  to  be  authorized 
under  section  303,  EPA  believes  it  has 
the  authority  to  also  establish  TMDLs 
for  the  reasons  given  above. 

V.  What  Public  Participation 
Requirements  Apply  to  the  Lists  and 

TMDLs?  (§  130.36) 

What  did  EPA  propose?  EPA 
proposed  a  number  of  specific 
requirements  for  public  participation. 
EPA  proposed  to  require  that  States, 
Territories  and  authorized  Tribes 
provide  the  public  with  at  least  30  days 
to  review  and  comment  cm  all  aspects  of 
the  list,  the  priority  ranking,  the 
schedule  for  developing  TMDLs,  and 
the  TMDLs  themselves  prior  to  their 
submission  to  EPA.  EPA  also  proposed 
that,  at  the  time  States,  Territories,  and 
authorized  Tribes  submit  their  list, 
schedule  or  TMDLs  to  EPA,  they 
provide  EPA  with  a  written  summary  of 
any  public  comments  received  during 
the  public  comment  period  and  their 
response  to  such  comments.  In  addition, 
EPA  proposed  to  require  States, 
Territories,  and  authorized  Tribes  to 
send,  at  the  time  of  public  notice,  copies 
of  lists,  priority  rankings,  TMDL 
schedules  and  TMDLs  to  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (the  Services), 
where  appropriate  (e.g.,  coastal  areas). 
The  proposal  also  provided  that,  if 
requested,  EPA  would  send  this 
information  to  the  Services  on  behalf  of 
the  State,  Territory,  or  authorized  Tribe. 

As  proposed,  the  rule  also  encouraged 
States,  Territories,  and  authorized 
Tribes  to  establish  processes  with  both 
Services  to  provide  for  the  early 
identification  and  resolution  of 
threatened  and  endangered  species 
issues  as  they  may  relate  to  lists  of 
impaired  waterbodies.  priority  rankings, 
schedules,  and  TMDLs.  The  proposal 
also  would  have  required  States, 
Territories,  and  authorized  Tribes  to 
consider  any  comments  received  from 
the  Services  prior  to  the  submission  of 
their  lists  of  impaired  or  threatened 
waterbodies,  priority  rankings, 
schedules,  and  TMDLs  to  EPA.  EPA 
proposed  these  provisions  to  help 
ensure  timely  input  fi-om  the  wildlife 
agencies  as  lists  and  TMDLs  are  being 
developed. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
specific  to  the  public  participation 
process.  Most  comments  supported  the 


inclusion  of  public  participation 
requirements.  Many  comments, 
however,  stated  that  a  30-day  period 
was  too  short.  A  number  of  comments 
suggested  that  the  public  comment 
period  should  be  60  days  or  longer  to 
facilitate  better  understanding  of  the 
complex  issues  related  to  lists  and 
TMDLs.  Some  commenters 
recommended  specific  requirements  for 
the  purpose  of  ensuring  notice  to 
interested  parties  and  incorporation  of 
their  comments  on  listing  and  TMDL 
decisions.  Most  comments  which 
addressed  this  issue  recommended  that 
EPA  pattern  the  public  notice 
requirement  after  those  for  NPDES 
permits.  Specifically,  commenters  asked 
that  States,  Territories  and  authorized 
Tribes  be  required  to  establish  and 
maintain  mailing  lists.  Other 
commenters  recommended  that  EPA  be 
subject  to  the  same  public  participation 
requirements  as  proposed  for  States, 
Territories,  and  authorized  Tribes. 
Further  comments  suggested  that  any 
action  to  remove  a  waterbody  fi-om  a 
section  303(d)  list  be  subject  to  the  same 
public  participation  process  as  the 
listing  of  a  waterbody.  Many  comments 
objected  to  the  detailed  requirements 
governing  how  States,  Territories  and 
authorized  Tribes  should  address 
comments  they  receive  and  the  amount 
of  information  about  those  comments, 
including  responses,  they  should  supply 
to  EPA.  Commenters  also  expressed 
concern  that  the  proposal  gave  special 
notice  consideration  to  the  Services,  and 
thus  seemed  to  transfer  EPA's 
obligations  under  the  Endangered 
Species  Act  to  States,  Territories,  and 
authorized  Tribes. 

What  is  EPA  promulgating  today? 
After  carefully  considering  the 
conunents  received  on  the  public 
participation  requirements,  EPA  is 
today  promulgating  the  requirements  as 
proposed  with  a  few  changes.  EPA  is 
making  conforming  changes  throughout 
the  section  to  reflect  the  fact,  as 
discussed  earlier,  that  the  list  of 
impaired  waterbodies  includes  a 
prioritized  schedule  for  establishing 
TMDLs. 

The  final  rule  maintains  the 
requirement  for  a  minimum  30-day 
comment  period  on  lists  and  TMDLs. 
EPA  recognizes  that  decisions  on  lists 
and  TMDLs  can  sometimes  benefit  fi-om 
a  significant  amount  of  technical 
information  and  analysis  related  to 
decisions  on  lists,  rankings,  schedules, 
and  TMDLs.  States,  Territories  and 
authorized  Tribes  may  in  such 
circumstances  find  a  need  to  allow  for 
longer  than  30-day  comment  periods  on 
lists  and  TMDLs.  However,  the  rule  as 
proposed  and  promulgated  today 


specifies  30  days  as  the  minimum 
comment  period.  In  some  instances, 
particularly  where  the  issues  and 
analyses  related  to  a  TMDL  are  not 
complex.  States,  Territories,  and 
authorized  Tribes  should  find  that  a  30- 
day  comment  period  is  adequate.  The 
final  rule,  however,  gives  States, 
Territories,  and  authorized  Tribes  the 
flexibility  to  increase  their  comment 
periods  as  appropriate. 

EPA  is  also  adding  language  in  the 
final  rule  also  to  encoiu-age  States, 
Territories,  and  authorized  Tribes  to 
notify  directly  those  parties  who  submit 
a  written  request  for  notification.  EPA 
received  a  number  of  comments 
suggesting  that  direct  notification  be  a 
requirement  in  the  same  way  that 
authorized  State  NPDES  programs  are 
required  to  directly  notify'  parties  that 
request  such  notice.  EPA  does  not 
believe  that  establishment  of  TMDLs  is 
entirely  comparable  to  issuance  of  an 
NPDES  permit  for  notice  purposes  (e.g. 
the  number  of  potentially  affected 
parties  may  be  much  larger  for  a  TMDL). 
EPA  however,  is  including  in  the  final 
regulation  a  recommendation  that 
States,  Territories  and  authorized  Tribes 
provide  direct  notification  to  parties 
that  request  it. 

EPA  is  not  including  in  this  section  of 
the  final  rule  public  participation 
requirements  for  EPA.  Today's  final  rule 
at  §  130.34  includes  public  participation 
requirements  for  EPA  regarding 
disapproval  and  establishment  of 
TMDLs.  In  addition,  EPA's  rules  at  Part 
25  already  provide  general  public 
participation  guidance  and 
requirements  for  EPA,  which  include 
notice  to  parties  that  request  notice, 
publication  of  notice  in  a  newspaper  of 
general  circulation,  and  response  to 
significant  comments. 

EPA  recognizes  the  importance  of 
public  participation  on  all  aspects  of 
section  303(d)  decisions,  including 
decisions  to  remove  a  waterbody/ 
pollutant  combination  from  the  section 
303(d)  list.  EPA  has  added  provisions  in 
the  final  rule  at  §  130.29(a)  to  require 
that  all  actions  to  add  or  remove 
waterbodies  from  the  list  follow  the 
public  participation  requirements.  In 
this  way,  the  public  is  kept  informed  as 
to  the  nature  and  reasons  for  any 
changes  to  the  section  303(d)  list. 

EPA  agrees  with  the  comments  which 
suggested  that  the  proposal  was  too 
detailed  regarding  how  States, 
Territories  and  authorized  Tribes  should 
respond  to  comments.  As  suggested  by 
some  comments,  EPA  has  reviewed  the 
rules  pertaining  to  NPDES  permitting 
and  EPA's  rules  at  Part  25  and  has 
simplified  the  response  to  comments 
requirements  for  the  final  rule.  The  final 
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rule  now  requires  a  response  to  "all 
significant  comments"  instead  of  "all 
( omments,"  as  proposed.  The  final  rule 
III)  longer  includes  specific 
requirements  as  to  what  is  to  be 
included  in  the  response  to  comments 
document.  EPA  beUeves  this  change 
will  allow  States.  Territories,  and 
authorized  Tribes  the  flexibility  they 
need  when  addressing  public 
ccimments.  KFA's  public  participation 
rules  for  rulemaking  and  permitting  at 
Part  25  require  EP.'\  to  respond  to 
significant  comments  and  to  include  at 
e  minimum,  a  summary-  of  public  views, 
significant  comments,  criticisms  and 
suggestions,  and  set  forth  the  Agency's 
specific  responses  in  terms  of 
modification  of  the  proposed  action  or 
an  explanation  for  rejection  of  proposals 
made  bv  the  public  (§  25.8).  EPA  is 
persuaded  by  the  comments  that  States, 
Territories  and  authorized  Tribes  should 
not  be  held  to  a  higher  standard  than 
EPA.  Pursuant  to  the  final  rule,  States, 
Territories  and  authorized  Tribes  need 
only  consider  significant  comments  and 
indicate  how  they  were  addressed  in  the 
final  action  or  why  they  were  not 
addressed. 

The  rule  recognizes  that  the  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  have  an 
interest  in  a  State's.  Territory's  or 
authorized  Tribe's  list  and  TMDLs.  By 
including  the  provisions  of  §  130.36(c), 
EPA  is  not  giving  the  Services  greater 
opportunity  to  receive  information  or  to 
comment  than  is  afforded  anyone  else. 
Nor  is  EPA  attempting  to  transfer  its 
obligations  under  the  Endangered 
Species  Act  to  States,  Territories  or 
authorized  Tribes.  The  provisions  of 
§  130.36(c)(1)  require  States,  Territories, 
and  authorized  Tribes  to  provide  the 
Services  with  copies  of  lists,  including 
prioritized  schedules  and  TMDLs. 
However,  under  the  public  participation 
requirements  of  §  130.36(a),  any 
interested  party  may  also  request  similar 
access  to  this  information  by  making  a 
written  request  to  the  State  for  direct 
notification.  EPA  is  promulgating 
§  130.36(c)(1)  because  the  Services  have 
expressed  to  EPA  an  interest  in 
reviewing  section  303(d)  lists  and 
TMDLs.  In  recognition  of  the  potential 
burdens  on  the  States  which  such 
information  sharing  might  impose,  EPA 
agreed  it  would  undertake  this 
information  sharing  responsibility  with 
the  Services  if  requested  by  a  State, 
Territory,  ur  authorized  Tribe. 

The  provisions  of  §  130.36(c)(2) 
encourage,  but  do  not  require.  States, 
Territories,  and  authorized  Tribes  to 
engage  the  Services  in  a  dialogue  related 
to  Endangered  Species  Act  concerns. 
EPA  believes  that  it  can  reduce  the 


number  of  times  it  may  need  to 
disapprove  a  list  or  TMDL  based  on 
endangered  species  concerns  if  the 
States,  Territories,  and  authorized 
Tribes  communicate  with  the  Services 
early  in  the  process  of  developing  lists 
and  TMDLs.  For  this  reason,  EPA  is 
including  in  the  final  rule  a 
recommendation  that  States,  Territories 
and  authorized  Tribes  establish 
processes  with  the  Services  that  will 
provide  for  the  early  identification  and 
resolution  of  their  concerns  as  they 
relate  to  fists  and  TMDLs.  States, 
Territories  and  authorized  Tribes  are  not 
required  to  establish  such  a  process,  but 
may  find  it  advantageous  to  do  so. 

Section  130.36(c)(3)  requires  States, 
Territories,  and  authorized  Tribes  to 
consider  comments  from  the  Services 
and  EPA  in  the  same  way  that 
§  130.36(b)  requires  States,  Territories, 
and  authorized  Tribes  to  provide  a 
response  to  significant  comments  and 
an  explanation  of  how  those  comments 
were  addressed  in  the  final  action  or 
why  they  were  not  addressed.  Section 
130.36(c)(3)  does  not  require  States, 
Territories,  and  authorized  Tribes  to 
agree  with  or  adopt  comments  or 
recommendations  from  EPA  and  the 
Services;  however,  it  does  require  an 
explanation  of  how  these  comments 
were  considered  in  the  final  decision. 
This  is  the  standard  set  by  §  130.36(b) 
for  all  comments  received  by  a  State, 
Territory,  or  authorized  Tribe. 

The  provisions  of  §  130.36(d) 
recognize  that  EPA  will  consider  the 
comments  of  the  Services  when  EPA 
reviews  lists  and  TMDLs.  EPA  does  not 
believe  that  this  provision  provides  the 
Services  with  any  greater  access  to  the 
decision  maker  than  other  commenters. 
Rather,  this  provision  alerts  States, 
Territories,  and  authorized  Tribes  that 
EPA  wrill  consider  the  comments  of  the 
Services  and  how  those  comments  were 
addressed. 

W.  What  is  the  Effect  of  This  Rule  on 
TMDLs  Established  When  the  Rule  is 
First  Implemented?  (§  130.37) 

What  did  EPA  propose?  EPA 
proposed  a  transitional  period  for 
implementing  the  TMDL  requirements 
of  the  new  rule.  Specifically,  EPA 
proposed  that  it  would  approve  any 
TMDL  submitted  to  it  for  review  within 
12  months  of  the  final  rule's  effective 
date  if  it  met  either  the  pre- 
promulgation  requirements  in  §  130.7  or 
the  post-promulgation  requirements  in 
§§  130.31,  130.32  and  130.33.  EPA  also 
proposed  that  when  EPA  establishes 
TMDLs  within  12  months  of  the  rule's 
effective  date.  EPA  would  use  either  the 
§  130.7  requirements  or  the  new 
requirements  in  proposed  §§  130.31, 


130.32  and  130.33.  EPA  proposed  this 
transitional  period  to  give  States, 
Territories,  authorized  Tribes  and  EPA 
the  security  of  knowing  they  could 
develop  TMDLs  prior  to  promulgation 
of  the  new  rules  without  them  later 
being  determined  inadequate  as  a  result 
of  the  adoption  of  the  new  rule.  In  this 
way,  States,  Territories,  authorized 
Tribes  and  EPA  would  not  delay  work 
towards  establishing  TMDLs  until  after 
the  final  rule  was  published.  Also.  EPA 
requested  comment  on  whether  the  new 
TMDL  requirements  would  affect  the 
ability  of  States,  Territories,  or 
authorized  Tribes  to  establish  TMDLs 
on  a  schedule  consistent  with  consent 
decree  or  settlement  agreement 
schedules,  and  if  so,  how  to  address  the 
issue. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
specific  to  the  transitional  period  and 
actions  EPA  should  take  to  facihtate 
establishing  TMDLs  in  accordance  with 
schedules  in  consent  decrees  and 
settlement  agreements.  Most  comments 
supported  the  transitional  period  and 
many  supported  a  period  longer  than  1 2 
months.  Some  comments  requested  that 
some  TMDLs  be  developed  under  the 
current  requirements  for  "good  cause." 
Two  comments  suggested  no 
transitional  period,  with  one  suggesting 
that  States,  Territories,  and  authorized 
Tribes  be  allowed  to  submit 
implementation  plans  no  more  than  six 
months  after  submitting  the  other  parts 
of  the  TMDL.  EPA  also  received 
comments  suggesting  that  EPA  must 
establish  TMDLs  using  either  the 
current  or  new  rules  during  the 
transitional  period,  and  that  EPA  should 
work  to  establish  TMDLs  quickly  using 
the  new  rules.  Finally,  EPA  received 
some  comments  suggesting  that  all 
schedules  should  be  revised  because  of 
these  new  regulations. 

What  is  EPA  promulgating  today? 
After  carefully  considering  the 
comments  received  on  the  transitional 
period,  EPA  is  today  promulgating  a 
transition  period  for  the  new  elements 
of  TMDLs  lasting  18  months  fi-om  the 
date  of  publication  of  this  rule  in  the 
Federal  Register  or  nine  months  from 
the  effective  date  of  this  rule,  whichever 
is  later.  EPA  recognizes  the  concerns 
voiced  in  many  comments  about  the 
challenge  of  now  drafting  an 
implementation  plan  for  a  TMDL 
already  nearing  completion,  and  the 
benefit  of  including  stakeholders  in 
implementation  decisions  at  the 
beginning  of  the  TMDL  development 
process  in  order  to  better  integrate  the 
implementation  strategies  with  the 
allocation  of  loads.  Most  States, 
Territories  and  authorized  Tribes,  as 
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well  as  State  associations,  supported  a 
transitional  period  of  up  to  18  months. 
Of  the  comments  suggesting  more  than 
18  months,  only  one  provided  a  reason, 
i.e.,  the  average  TMDL  requires  24 
months  to  complete.  EPA  does  not 
believe  States  need  to  begin 
implementation  plans  at  the  onset  of 
TMDL  development.  One  comment 
describes  the  first  18  months  of  TMDL 
development  to  consist  of  collecting 
data,  developing  models,  and 
conducting  the  analysis.  EPA  believes 
that  at  least  the  first  six  months  of  this 
work,  especially  data  collection  and 
modeling,  can  be  conducted  before 
approaching  stakeholders  to  start 
developing  the  implementation  plan. 
For  this  reason.  EPA  is  including  a 
transitional  period  of  18  months  in  the 
final  rule  unless  the  rule's  effective  data 
is  delayed,  in  which  case  the  transition 
period  will  be  9  months  from  the  rule's 
effective  date. 

EPA  rejects  the  suggestion  not  to 
allow  a  transitional  period  based  on  the 
commenter's  belief  that  implementation 
plans  could  be  quickly  developed,  or 
that  States,  Territories,  and  authorized 
Tribes  have  had  sufficient  notice  to 
begin  developing  these  plans  in 
anticipation  of  the  new  regulatory 
requirements.  EPA  does  not  believe  that 
the  mere  fact  that  implementation  plans 
were  part  of  the  proposal  would  by  itself 
have  caused  States,  Territories,  or 
authorized  Tribes  reasonably  to  believe 
that  the  final  rule  would  necessarily 
require  submission  of  an 
implementation  plan  with  the  rest  of  the 
TMDL.  EPA  received  many  comments, 
some  from  States,  Territories  and 
authorized  Tribes,  contesting  the  legal 
authority  to  require  States,  Territories, 
and  authorized  Tribes  to  submit 
implementation  plans  as  part  of  the 
TMDL.  (This  issue  was  discussed 
previously  in  today's  preamble.)  EPA 
believes  these  comments  illustrate  that 
many  States,  Territories,  and  authorized 
Tribes  have  waited  to  see  the  final  rule 
before  beginning  to  develop  these  plans. 

EPA  also  rejects  the  suggestion  not  to 
provide  a  transitional  period  but  rather 
to  defer  submittal  of  implementation 
plans  up  to  six  months  following 
submittal  of  the  rest  of  the  TMDL.  As 
discussed  in  today's  preamble,  EPA 
considers  the  implementation  plan  to  be 
an  integral  part  of  the  TMDL  that  is 
reviewed  by  EPA  under  section  303(d). 
Under  today's  rule  EPA  cannot  approve 
the  TMDL  if  it  does  not  contain  all  the 
required  elements,  including  an 
implementation  plan.  Therefore,  the 
suggestion  to  defer  submission  of  such 
plans  to  a  later  date  would  only  further 
delay  TMDL  approvals,  which  is  what 
EPA  is  attempting  to  prevent. 


Today's  rule  also  revises  the  proposed 
language  regarding  EPA's  establishment 
of  a  TMDL  during  the  transition.  EPA 
proposed  at  §  130.38(b)  that  it  may 
establish  TMDLs  using  either  approach, 
i.e.,  the  pre-promulgation  or  post- 
promulgation  requirements.  Some 
commenters  misconstrued  this  language 
as  a  statement  by  EPA  that  it  may 
choose  not  to  establish  TMDLs  even  if 
required  to  do  so  by  court  order  or  the 
statute.  To  eliminate  confusion  on  this 
issue,  EPA  is  using  the  word  "will" 
instead  or  "may"  in  the  final 
regulations.  It  is  EPA's  intention  to  use 
the  new  regulations  as  soon  as  possible. 
However,  EPA  recognizes  that  it  may 
need  to  establish  a  TMDL  where  a  State, 
Territory,  or  authorized  Tribe  has  not, 
and  to  do  so,  EPA  may  need  as  much 
time  as  a  State,  Territory,  or  authorized 
Tribe  to  develop  an  implementation 
plan. 

In  particular  instances,  before  the  end 
of  the  transition  period,  where  a 
schedule  in  a  consent  decree  or 
settlement  agreement  would  make  it 
impossible  io  establish  TMDLs  with  an 
implementation  plan  under  the 
schedule,  EPA  would  consider 
approaching  the  Plaintiffs  to  request  an 
extension  of  the  schedule  so  that 
TMDLs  could  be  established  using  the 
new  requirements.  EPA  expects  that  by 
the  end  of  the  transition  period.  States, 
Territories,  and  authorized  Tribes  will 
have  established  procediues  for 
integrating  implementation  plan  into 
TMDLs.  EPA's  expectation  is  that  the 
transition  period  should  greatly  reduce 
the  need  for  EPA  to  establish  TMDLs 
pursuant  to  the  existing  consent  decrees 
and  settlement  agreements. 

X.  Continuing  Planning  Process 
(§130.50) 

What  did  EPA  propose?  EPA 
proposed  to  make  only  minor  changes  to 
the  continuing  planning  process  (CPP) 
requirements  currently  found  at  §  130.5. 
The  proposal  renumbered  the  section  as 
§  130.50  and  revised  the  current 
regulatory  requirements  to  clarify  that 
States,  Territories  and  authorized  Tribes 
have  discretion  to  go  beyond  the 
mandatory  plan  elements  set  out  in  the 
regulation  and  also  include  other 
processes,  such  as  watershed-based 
planning  and  implementation.  The 
proposal  also  m^es  clear  that  a  CPP 
need  not  be  a  single  document  but  may 
be  a  compendium  of  many  different 
State,  Territorial  and  authorized  Tribal 
planning  documents.  Finally,  the 
proposal  made  conforming  changes  to 
citations  to  sections  that  are  renumbered 
by  the  proposal. 

What  comments  dia  EPA  receive? 
EPA  received  a  number  of  comments 


specific  to  this  section.  Three  comments 
supported  the  proposal.  One  comment 
expressed  concern  that  the  proposed 
change  required  that  the  CPP  be  a 
document.  A  number  of  other  comments 
suggested  additional  revisions  to  the 
existing  CPP  requirements. 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  comments 
received  on  this  section,  EPA  is  making 
one  change  to  §  130.50(b)  of  the 
proposed  rule.  EPA  is  changing  the  final 
rule  to  recognize  that  the  CPP  need  not 
be  a  single  document.  EPA 
acknowledges  that  the  CPP  is  a  process 
often  described  in  numerous 
documents,  rather  than  being  a  single 
document.  EPA  believes  the  revision  in 
the  final  rule  removes  the  confusion 
expressed  over  this.  EPA  declines  to 
make  the  other  requested  changes  for 
the  reasons  expressed  in  the  Response 
to  Comments  Document. 

Y.  Water  Quality  Management  Plans 
(§130.51) 

What  did  EPA  propose?  EPA 
proposed  to  make  only  minor  changes  to 
the  water  quality  management  plan 
requirements  currently  found  at  §  130.6. 
EPA  proposed  to  renumber  the  section 
as  §  130.51  and  to  revise  the  current 
regulatory  requirements  to  clarify;  that 
updates  to  water  quality  management 
plans  should  incorporate  approved 
TMDLs  and  generally  have  a  watershed 
focus.  In  addition,  EPA  rewrote 
proposed  §  130.51(a)  in  plain  English 
format. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
specific  to  this  section.  In  most 
instances,  only  one  commenter 
suggested  a  specific  revision  or 
addition.  In  four  instances,  multiple 
commenters  made  the  same  or  similar 
comment.  Two  comments  supported  the 
proposal.  Two  comments  suggested  that 
§  130.51(a)  retain  the  references  to 
sections  208,  303,  and  305  of  the  CWA 
that  were  in  the  existing  rule.  Two 
comments  requested  a  change  to  or 
clarification  of  the  part  of  the  rule 
dealing  with  nonpoint  source  regulatory 
programs.  Three  commenters  requested 
revisions  to  the  existing  rule  language  to 
clarify  what  a  nonpoint  source  is. 
Another  comment  suggested  that  EPA 
recognize  the  link  between  the  State 
Revolving  Fund  (SRF)  and  §  130.51(f). 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  comments 
received  on  this  section,  EPA  is  making 
three  changes  to  §  130.51(a)  of  the 
proposed  rule.  First,  EPA  is  reinstating 
the  reference  to  CWA  section  208  and 
303(e)  in  the  sentence  describing  the 
initial  water  quality  management  plan. 
Second,  EPA  is  reinstating  the  reference 
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to  CWA  section  305(b)  reports  in  the 
sentence  describing  what  the  annual 
planning  should  include.  These 
references  were  in  the  existing 
regulation.  EPA  agrees  that  these 
references  describe  the  authority  and 
context  for  the  water  quality 
management  plan,  and  wishes  to 
maintain  continuity  between  the 
requirements  for  water  quality 
management  plans  prior  to  and  after 
today's  final  rule.  Third,  EPA  is  adding 
a  sentence  to  §  130.51(f)  to  recognize  the 
link  between  the  SRF  and  Water  Quality 
Management  Plans.  This  is  a 
requirement  of  CWA  section  603(f)  that 
had  not  yet  been  incorporated  into  Part 
130. 

EPA  does  not  interpret  the  revision  of 
§  130.51(a)  to  require  all  States. 
Territories,  and  authorized  Tribes  to 
rewrite  their  initial  water  quality 
management  plan.  Again,  the  purpose  of 
the  revision  is  to  clarify  that  updates  to 
water  quality  management  plans  should 
incorporate  approved  TMDLs  and 
generally  have  a  watershed  focus.  Also, 
EPA  does  not  interpret  this  revision  to 
be  a  change  in  focus  of  the  water  quality 
management  plan  or  CPP.  EPA 
interprets  the  phrase  "focus  on  priority 
issues  and  geographical  areas"  to  mean 
essentially  the  same  as  the  phrase  "shall 
be  based  upon  water  quality  problems 
identified  in  the  latest  section  305(b) 
reports."  The  section  305(b)  reports 
generally  identify  priority  water  quality 
issues  in  geographical  areas. 

EPA  declines  to  make  other  requested 
changes  to  the  water  quality 
management  plan  for  the  reasons  stated 
below  and  in  the  Response  to  Comments 
document.  EPA  declines  to  require  that 
States,  Territories,  and  authorized 
Tribes  adopt  regulatory  programs  for 
nonpoint  sources.  The  final  rule 
continues  the  existing  rule  requirements 
that  States,  Territories,  and  authorized 
Tribes  develop  regulatory  programs  if 
they  find  it  necessary.  EPA  also  declines 
to  revise  §  130.51(c)(4)(iii)  to  further 
clarify  what  a  nonpoint  source  is.  EPA 
acknowledges  that  some  residual  waste, 
agricultiu-e  and  silviculture,  mines, 
construction,  and  urban  storm  water 
activities  are  considered  point  sovuces 
and  are  subject  to  NPDES  permits.  At 
the  same  time,  some  are  not.  EPA 
interprets  §  130.51(c)(4)  to  apply  only  to 
activities  that  are  not  required  to  have 
an  NPDES  permit.  Because  EPA  has 
referenced  these  sources  in  the  context 
of  "nonpoint  source  management  and 
control,"  EPA  believes  that  it  is 
reasonable  for  others  to  make  the  same 
interpretation. 


Z.  Petitions  to  EPA  to  Establish  TMDLs 
(§130.65) 

What  did  EPA  propose?  EPA 
proposed  to  codify  specific 
requirements  to  formalize  a  petition 
process  for  the  public  to  request  that 
EPA  step  in  and  perform  duties  imposed 
on  States,  Territories  and  authorized 
Tribes  by  section  303(d)  when  they  fail 
to  perform  these  duties.  This  petition 
process  has  been  available  to  the  public 
under  the  authority  of  the 
Administrative  Procedure  Act,  but  has 
seldom  been  used  in  the  context  of 
section  303(d).  EPA  made  this  proposal 
to  increase  public  awareness  of  this 
procedure  for  requesting  EPA  action. 

What  comments  did  EPA  receive? 
EPA  received  a  number  of  comments 
specific  to  the  petition  process.  Very 
few  comments  were  fully  supportive. 
Most  comments  argued  that  EPA  should 
drop  the  provision  entirely.  Many 
comments  expressed  a  concern  that  EPA 
was  trying  to  impose  this  procedure  as 
a  mandatory  first  step  before  a  party 
could  bring  a  judicial  action  against 
EPA,  and  saw  the  petition  process  as  an 
administrative  barrier  which  would 
delay  the  party's  right  of  redress.  Other 
comments  expressed  concern  that  the 
petition  process  provided  EPA  a  way  to 
by-pass  or  undermine  State  authority 
and  suggested  that  the  final  rule  require 
petitioners  to  exhaust  all  State 
administrative  remedies  prior  to 
petitioning  EPA.  Finely,  other 
comments  saw  the  petition  provision  as 
a  way  to  exclude  stakeholders  from 
dialogue  on  TMDLs. 

What  is  EPA  promulgating  today? 
Based  on  its  analysis  of  the  many 
comments  received  on  this  section,  EPA 
is  not  including  the  petition  provision 
in  the  final  regulations.  EPA  continues 
to  believe  that  a  petition  process  would 
present  the  advantages  outlined  in  the 
proposal  at  64  FR  46040-46041,  August 
23, 1999.  However,  this  opportunity  is 
already  available  to  the  public  as  a 
matter  of  law.  See  5  U.S.C.  section 
555(b).  EPA  does  not  believe  it  needs  to 
provide  specific  regulatory  requirements 
relating  to  a  petition  process. 

EPA  recognizes  the  concerns 
expressed  in  comments,  and  believes  it 
has  responded  to  these  comments  by  not 
promulgating  any  specific  provision  for 
a  TMDL  petition.  Many  commenters 
misconstrued  EPA's  intent  as  creating 
an  administrative  process  that  either 
delays  a  party's  right  of  judicial  redress 
or  excludes  most  stakeholders, 
including  States,  Territories  and 
authorized  Tribes,  from  a  dialogue  on 
TMDLs.  These  were  not  EPA's 
intentions.  On  the  contrary,  EPA 
believed  the  petition  process  provided  a 


more  expeditious  way  of  resolving  a 
party's  concerns  than  the  judicial 
process.  Given  the  misunderstanding  on 
the  purpose  and  use  of  the  petition 
process,  EPA  is  not  providing  a  specific 
petition  process  for  TMDLs  in  the 
regulations.  However,  section  555(b)  of 
the  Administrative  Procedure  Act  does 
allow  any  party  to  petition  EPA  to  take 
action  regarding  lists  and  TMDLs, 
despite  the  absence  of  a  specific  TMDL 
petition  process  in  Part  1 30. 

AA.  Water  Qualitv  Monitoring  and 
Report  (§  130.10  and  130.11) 

What  did  EPA  propose?  EPA 
proposed  three  minor  changes  to  these 
sections.  First,  EPA  proposed  to  identify 
the  cvirrent  EPA  quality  assiu'ance 
guidance  referred  to  in  §  130.10(a). 
Second,  EPA  added  source  water 
assessments  to  the  list  of  uses  for  data 
collected  by  State,  Territorial,  or 
authorized  Tribal  water  quality 
monitoring  in  §  130.10(b).  Finally.  EPA 
proposed  to  revise  §  130.11(a)  to 
recommend  that  water  quality  problems 
identified  in  a  section  305(b)  report 
should  be  used  in  source  water 
assessments. 

What  comments  did  EPA  receive? 
EPA  received  many  comments  on  these 
sections.  Most  of  the  comments 
suggested  EPA  adopt  regulatory 
requirements  to  improve  monitoring. 
These  comments  called  for  EPA  to 
define^the  elements  of  an  adequate 
monitoring  program  and  provide  both 
incentives  and  penalties  to  ensure  that 
States  monitor  all  waters  of  the  State. 
Commenters  also  suggested  EPA 
improve  coordination  among  the  many 
entities  that  monitor  water  quality. 
Comments  on  the  water  quality 
inventory  report  point  out  that  this 
report  is  a  state's  comprehensive 
accounting  of  water  quality,  including 
healthy,  threatened  and  impaired 
waters.  Some  commenters  cited  the 
need  to  improve  these  reports  by 
requiring  States  monitor  all  waters  of 
the  State.  Other  suggested 
improvements  include  better  analysis  of 
the  costs  and  benefits  of  achieving  the 
goals  of  the  CWA.  A  niunber  of 
commenters  expressed  concern  that 
EPA's  proposed  regulation  makes  the 
section  303(d)  list  a  comprehensive 
accounting  of  State  water  quality  which 
is  redundant  with  the  section  305(b) 
report.  Some  commenters  suggested  the 
water  quality  inventory  report  and  the 
section  303(d)  list  should  be 
consolidated,  while  others 
recommended  they  be  kept  distinct. 

What  is  EPA  promulgating  today? 
EPA  is  promulgating  these  section  as 
proposed  with  one  change.  EPA  is 
moving  the  reference  to  the  ciirrent 
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(Udlity  assurance  guidance  to  a  note. 
EPA  made  this  change  to  facilitate 
including  references  to  any  future 
updates  to  this  guidance. 

EPA  declines  to  make  other  changes 
to  these  sections  as  suggested  by 
comments.  EPA  did  not  propose  any 
regulatory  requirements  for  monitoring 
or  reporting,  and  believes  that  it  would 
need  to  propose  any  such  requirements 
before  promulgating  requirements. 

AB.  Other  Sections  (§§  130.0,  130.1, 
130.3.  130.7,  130.61,  130.62.  130.63. 
and  130.64) 

What  did  EPA  propose?  EPA's  August 
23,  1999  recodification  included 
sections  of  existing  regulations  for 
which  EPA  did  not  propose  changes  or 
request  comment.  These  were  included 
in  the  proposal  to  show  how  they  would 
be  reformatted  m  Part  130.  64  FR  46015, 
August  23,  1999.  EPA  explicitly 
identified  the  following  sections  as 
unchar>ged  in  the  proposal:  §§  130.0, 
130.1.  130,60.  130.61,  130.62,  130.63, 
and  130  64.  EPA  did  propose  a 
conforming  change  to  §  130.64  to  reflect 
that  the  citation  for  a  TMDL  had  moved 
ft-om  §  130.7.  EPA  also  proposed  to 
delete  §  130.3  and  130.61(d),  and 
replace  §  130.7  with  the  new 
requirements  of  subpart  C.  EPA  believed 
§  130  3  duplicates  the  definition  of 
water  quality  standard"  found  in  Part 
131.  EPA  also  believes  that  §  130.61(d) 
is  obsolete  because  it  pertains  to  a  one- 
time data  submittal  under  section  304(1) 
that  was  completed  almost  a  decade  ago. 

What  comments  did  EPA  receive? 
EPA  received  no  substantive  comments 
on  the  sections  that  were  proposed  to  be 
deleted.  EPA  received  many  comments 
on  other  sections,  especially  §  130.62, 
and  §  130.63.  Most  comments  did  not 
suggest  revisions  to  the  final  rule,  but 
rather  offered  suggestions  on  how  EPA 
could  improve  implementation  of  the 
TMDL  program.  The  comments  that 
suggested  revisions  were  diverse  and 
covered  many  themes.  Other  comments 
suggested  specifically  recognizing 
coastal  nonpoint  source  programs. 
Federal  land  management,  and  the  Great 
Lakes  Water  Quality  Guidance  in  the 
regulations.  Other  comments  offered 
suggestions  on  regulatory  language 
related  to  improving  the  participation  of 
indigenous  people  in  all  aspects  of 
water  quality  planning  and 
implementation.  Finally,  EPA  received  a 
cumment  that  the  language  of 
§  130.61(b)(2)  was  inconsistent  with  the 
provisions  proposed  for  fists  of 
waterbodies,  priority  rankings,  and 
schedules  of  TMDLs. 

What  IS  EPA  promulgating  today? 
With  the  exception  of  §§  130.7  and 
130.61,  EPA  is  promulgating  these 


sections  as  proposed.  EPA  did  not 
propose  revisions  to  §§  130.0,  130.1, 
130.60, 130.61.  130.62,  130.63,  and 
130.64  except  for  a  conforming  citation 
in  §  130.64,  nor  did  EPA  request 
comment  on  these  sections.  Instead, 
EPA  included  these  sections  solely  to 
illustrate  the  reformatting  of  Part  iso 
that  results  fi-om  writing  the  TMDL 
regulations  in  plain  English  format. 
Thus,  EPA  believes  any  comment  on 
these  sections  is  beyond  the  scope  of  the 
proposed  rulemaking  and  declines  to 
make  changes  as  a  result  of  comments. 
EPA  will  try  to  be  mindful  of  any 
comments  received  on  these  sections 
when  and  if  it  does  any  further 
rulemaking  on  Part  130 

EPA's  proposed  §§  130.20  through 
130.37  replace  the  requirements  of 
§  130.7.  However,  for  the  period  of  18 
months  from  publication  or  nine 
months  from  the  effective  date  of 
today's  rule,  whichever  occurs  later, 
§  130.37  allows  States.  Territories, 
authorized  Tribes,  and  EPA  to  establish 
TMDLs  consistent  with  either  the 
requirements  of  §§  130.31  through 
130.33  of  today's  rule  or  §  130.7  from 
the  previous  rule.  States,  Territories, 
and  authorized  Tribes  will  need  to  be 
able  to  find  the  requirements  of 
§  130.7(c),  which  contains  the  TMDL 
requirements,  until  they  are  no  longer 
needed.  For  this  reason,  today's  rule 
removes  §  130.7  except  for  paragraph 
(c),  and  revises  paragraph  (c)  to  refer  to 
the  listing  requirements  of  today's  rule. 
With  respect  to  §  130.61,  EPA  found 
during  the  development  of  the  final  rule 
that  §  130.61(b)(2),  which  requires 
identification  of  water-quality  limited 
waters  requiring  TMDLs,  and  of  waters 
targeted  for  TMDL  development  within 
the  next  two  years,  is  inconsistent  with 
both  the  proposed  and  final 
requirements  for  listing  waterbodies. 
Therefore,  EPA  is  deleting  the 
requirements  of  §  130.61(b)(2)  and 
reserving  this  paragraph.  EPA  befieves 
that  without  this  change,  the  Part  130 
regulations  would  include  two 
conflicting  requirements  causing 
confusion  over  what  the  regulations 
require.  EPA  beUeves  this  change  is 
technical  in  natxue  and  a  logical 
outgrowth  of  EPA's  proposal.  EPA 
recognizes  that  it  is  making  this  change 
without  soliciting  public  comment  on 
this  specific  change.  However,  EPA  did 
solicit  comment  on  §§130.25  through 
130.30,  which  are  the  technical  and 
procedural  requirements  for  section 
303(d)  lists  of  impaired  waterbodies. 
Based  on  those  comments,  EPA 
promulgated  the  final  rule  for  those 
sections.  EPA  expects  that,  had  it 
solicited  comments  on  whether  it 
should  revise  §  130.61(b)(2)  to  conform 


with  the  information  in  §§  130.25 
through  130.30,  the  comments  would 
have  been  supportive.  Therefore.  EPA 
believes  that  there  is  good  cause  under 
Administrative  Procedure  Act  section 
555(bJ(3){B)  not  to  provide  notice  on 
this  change  because  it  is  unnecessary  to 
do  so.  Furthermore.  EPA  believes  it  is 
contrarv'  to  the  public  interest  to  expend 
the  resources  to  solicit  comment  on 
eliminating  an  inconsistency  in  its  rules 
when  to  do  so  is  unnecessary. 
Therefore,  consistent  with  the  "good 
cause"  provision  of  Administrative 
Procedure  Act  section  553(b)(3)(B),  EPA 
beheves  it  has  good  cause  to  delete  and 
reserve  §  130.61(b)(2)  without  proposing 
that  change. 

m.  Changes  to  Parts  122,  123,  and  124 

A.  Reasonablf  Further  Progress  Toward 
Attaining  Water  Quality  Standards  in 
Impaired  Waterbodies  in  the  Absence  of 
a  TMDL 

1.  Background 

On  August  23,  1999,  EPA  proposed 
revisions  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Program  and  the  Federal 
Antidegradation  Policy  in  support  of  the 
revisions  to  the  Water  Quality  Planning 
and  Management  regulations.  These 
proposed  revisions  included  new- 
requirements  and  explicit  authority  to 
achieve  reasonable  further  progress 
toward  the  attainment  uf  water  quaUty 
standards  in  impaired  waterbodies  in 
the  absence  of  an  EPA  approved  or 
established  TMDL.  EPA  proposed  a  new 
requirement  under  the  Federal 
antidegradation  policy  and  proposed  to 
revise  the  MPDES  permitting  regulations 
to  implement  that  requiremfnt.  The 
proposed  antidegradation  requirement 
applied  to  all  large  new  dischargers  and 
existing  dischargers  undergoing  a 
significant  expansion  proposing  to 
discharge,  to  an  impaired  waterbody, 
the  pollutant(s)  for  which  the  waterbody 
was  impaired.  The  proposal  stated  that 
these  dischargers  would  be  required  to 
achieve  reasonable  further  progress 
toward  the  attainment  of  water  quality 
standards  in  the  waterbody  to  which 
they  proposed  to  discharge.  To  achieve 
reasonable  further  progress,  the 
proposal  required  these  dischargers  to 
obtain  an  offset  of  their  new  or 
increased  loading  of  the  pollutant(s)  for 
which  the  waterbody  was  impaired.  To 
obtain  an  offset,  these  dischargers 
would  need  to  secure  reductions  from 
another  existing  source(s)  discharging 
the  pollutant(s)  of  concern  into  the  same 
waterbody.  The  net  effect  of  this  offset 
would  be  a  reduction  in  the  loading  of 
the  pollutant  of  concern  in  the 
waterbody.  Thus,  reasonable  further 
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firogress  toward  the  attainment  of  water 
quality  standards  in  the  waterbody 
would  be  achieved. 

Also  to  achieve  reasonable  hulher 
progress  in  the  absence  of  an  EPA 
approved  or  established  TMDL,  EPA 
proposed  explicit  language  describing 
the  Regional  Administrator's 
discretionary  authority  to  review,  object 
to.  and  reissue,  if  necessary.  State- 
issued  permits  that  are 
'  administratively  continued"  after 
expiration.  The  proposal  stated  that  this 
authority  would  be  available  when  an 
expired  permit  authorizes  a  discharge 
into  an  impaired  waterbody  and  the 
existmg  permit  limits  need  to  be 
revised.  These  permits  were  referred  to 
as  'environmentally-significant 
permits."  The  two  situations  in  which 
EPA  proposed  to  invoke  this  authority 
'vere  when  an  expired  permit  contains 
effluent  limitations  or  conditions 
inconsistent  with  water  quality 
standards  or  inconsistent  with  an 
established  TMDL.  In  the  absence  of  a 
TMDL,  invoking  this  authority  would 
allow  the  Regional  Administrator  to 
review,  object  to,  and  reissue,  if 
necessarv',  expired  permits  inconsistent 
with  water  quality  standards  to  ensure 
that  those  permits  contain  adequate 
water  quality-based  effluent  limitations. 
Permits  that  contain  adequate  water 
([uality-based  effluent  limitations 
would,  in  turn,  be  consistent  with  water 
(juality  standards  and,  thus,  reasonable 
lurther  progress  toward  the  attainment 
of  water  quality  standards  would  be 
achieved.  See  section  III.B.5.  below  for 
a  discussion  of  where  this  authority 
could  be  invoked  to  ensure  that  an 
expired  permit  is  consistent  with  an 
established  TMDL. 

2.  Requirements  for  New  and 
Significantly  Expanding  Dischargers 

What  did  EPA  propose?  EPA 
proposed  a  new  requirement  imder  the 
Federal  antidegradation  policy  and 
proposed  revisions  to  the  NPDES 
permitting  regulations  to  implement 
that  requirement,  to  achieve  reasonable 
further  progress  toward  the  attainment 
of  water  quality  standards  in  impaired 
waters  in  the  absence  of  an  EPA 
approved  or  established  TMDL.  EPA 
proposed  these  new  requirements  in 
response  to  the  TMDL  FACA 
recommendation  that  EPA  actively 
encourage  and  support  stakeholders 
stabilizing  and  enhancing  water  quality 
in  impaired  waterbodies  before  a  TMDL 
is  in  place.  Both  EPA  and  the  FACA 
recognized  the  significant  time  lag  that 
could  exist  between  the  initial  listing  of 
a  waterbody  under  CWA  section  303(d) 
.md  the  actual  completion  and  approval 
of  a  TMDL.  (See  "Report  of  the  Federal 


Advisory  Committee  on  the  Total 
Maximum  Daily  Load  (TMDL) 
Program",  EPA  lOO-R-98-006,  July 
1998.)  As  discussed  in  the  preamble  to 
the  proposed  rule,  EPA  believes  that 
progress  toward  the  section  101(a)  goals 
of  the  CWA  should  occur  even  in  the 
interim  period  between  the  initial 
listing  of  a  waterbody  under  CWA 
Section  303(d)  and  the  actual 
completion,  approval  and 
implementation  of  a  TMDL.  EPA 
therefore  proposed  to  require  that 
certain  dischaigers,  located  on  an 
impaired  waterbody  discharging  the 
pollutant  for  which  the  waterbody  is 
impaired,  achieve  "reasonable  further 
progress"  toward  the  attainment  of 
water  quality  standards. 

The  NPDES  dischargers  required  to 
achieve  reasonable  further  progress 
included  a  subset  of  dischargers 
proposing  to  discharge  new  loadings  of 
a  pollutant  of  concern  to  an  impaired 
waterbody.  This  subset  of  dischargers 
included  all  large  new  dischargers  and 
existing  dischargers  undergoing  a 
significant  expansion.  EPA  proposed 
revisions  to  the  definition  of  a  "new 
discharger"  at  §  122.2  as  well  as 
proposed  a  new  definition  of  an 
"existing  discharger"  and  what 
constitutes  a  "significant  expansion"  of 
an  existing  discharger.  These  proposed 
definitions  were  revised  or  added  with 
the  intent  of  defining  the  subset  of 
dischargers  subject  to  the  proposed 
offset  requirement. 

EPA  believed  that  the  best  way  for 
these  dischargers  to  achieve  reasonable 
further  progress  was  through  an  offset 
mechanism.  The  proposed  offset 
mechanism  would  have  required  these 
dischargers  to  offset  any  new  or 
increased  loading  of  the  pollutant  of 
concern  to  an  impaired  waterbody  by 
obtaining  or  securing  reductions  in  the 
loading  of  the  same  pollutant  from  an 
existing  soujce(s)  located  on  the  same 
waterbody.  EPA  stated  that  an  offset  of 
at  least  one  and  one  half  to  one  would 
generally  be  appropriate  as  a  means  of 
ensuring  reasonable  further  progress. 
The  proposal  also  specified  several 
additional  requirements  for 
implementing  offsets  through  NPDES 
permits.  These  revisions  to  the  NPDES 
permitting  regulations  were  designed  to 
ensure  that  the  offset  and  resulting 
reductions  would  be  realized  and, 
therefore,  reasonable  further  progress 
would  be  achieved.  The  Agency 
believed  that  reasonable  further  progress 
toward  meeting  the  applicable  water 
quality  standard  would  be  achieved 
through  this  mechanism  because  the 
total  load  of  the  pollutant(s)  to  the 
impaired  waterbody  would  be  reduced. 


The  proposal  also  would  have 
required  the  permitting  authority  to 
include,  in  the  fact  sheet  for  the  permit 
(required  vmder  §  124.8),  an  explanation 
of  how  and  why  any  limitations  and/or 
requirements  were  derived  to  satisfy  an 
offset  requirement.  Where  fact  sheets  are 
not  required,  EPA  proposed  that  similar 
information  be  included  in  the 
statement  of  basis  for  the  permit 
(required  under  §  124.7). 

To  emphasize  the  importance  of  State 
antidegradation  policies,  including  the 
proposed  offset  requirement,  EPA 
proposed  to  include  the  phrase  "State 
antidegradation  provisions"  in  its  water 
quality-based  permitting  regulations  at 
§  122.44(d)(1).  Section  122.44  contains 
the  requirements  for  establishing 
limitations,  standards  and  other  permit 
conditions  in  NPDES  permits  necessary 
to  ensiu'e  that  NPDES  permits  are 
protective  of  water  quality  standards. 
The  purpose  of  including  this  phrase 
was  clarifying  only  and  was  not 
intended  to  create  a  substantive  change. 
Including  this  phrase  in  these 
provisions  was  intended  to  give  added 
notice  and  clarification  to  the 
longstanding  requirement  at  §  131.12 
that  States,  at  a  minimum,  include  in 
their  water  quality  standards  an 
antidegradation  policy  consistent  with 
the  Federal  antidegradation  policy,  and 
identify  their  methods  and  procedures 
for  implementing  that  policy. 

What  comments  did  EPA  receive?  The 
following  summarizes  certain  major 
comments  the  Agency  received  on  the 
proposal  requiring  large  new  and 
significantly  expanding  existing 
dischargers  located  on  impaired 
waterbodies  to  obtain  offsets  of  their 
new  pollutant  loads.  There  was 
widespread  concern  that  the  proposal  to 
require  offsets  was  virtually  impossible 
to  implement  and  environmental 
efficacy  on  a  national  scale  would  have 
therefore  been  unlikely.  Many 
commenters  noted  that  a  one-size-fits-all 
approach  was  infeasible  due  to  the 
differences  between  the  types  of  sources 
subject  to  the  offset  requirement,  the 
differences  in  the  nature  of  the 
discharges  from  the  sources  subject  to 
the  offset  requirement,  and  the 
differences  in  the  types  of  NPDES 
permitting  used  for  sources  subject  to 
the  offset  requirement.  A  significant 
number  of  conmienters  also  expressed 
concern  regarding  the  requirement  that 
the  offset  be  achieved  on  or  before  a 
source  could  begin  discharging  as  well 
as  the  distinct  likelihood  that  there 
might  be  no  source  in  the  waterbody 
from  which  an  offset  could  be  obtained. 
They  pointed  out  that  this  would  cause 
significant  delay  in  the  operation  or 
construction  of  their  business  and 
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possibly  even  prevent  them  from 
operatine  at  all. 

Several  commenters  stated  that  the 
offset  provision,  as  proposed,  would  be 
particularly  difficult  to  implement  with 
respect  to  wet  weather  sources.  With 
respect  to  storm  water,  commenters 
expressed  that  it  would  be  difficult  to 
predict  the  contents  and/or  flow  of 
storm  water  rimoff  because  wet  weather 
events  vary  in  terms  of  frequency  and 
duration  of  rainfall  as  well  as  other 
uncontrollable  factors  (e.g.,  the  use  of 
copper  brake  pads,  leaking  oil  pans  on 
cars)  that  contribute  to  the  contents  and/ 
or  flow  of  storm  water  runoff.  Similar 
concerns  were  raised  with  respect  to 
obtaining  offsets  from  nonpoint  sources. 
Commenters  stated  that  pollution 
reductions  would  be  difficult  to 
measure  or  quantify  due  to  the 
variabilitv  in  flow,  pollutants  and 
loading.  They  also  noted  the  difficulty 
in  demonstrating  the  impact  or  level  of 
reductions  achieved  by  nonpoint  source 
control  measures  or  BMPs.  The  Agency 
also  received  many  comments  that 
claimed  that  the  offset  provisions,  as 
proposed,  would  have  an  adverse  effect 
on  trading.  For  point  source  to  nonpoint 
source  trades,  commenters  asserted  that 
the  offset  provision  would  provide  a 
disincentive  for  point  sources  to  trade 
because  they  would  be  held  hable  for  a 
nonpoint  source's  failure  to  achieve  the 
requisite  reductions. 

Commenters  expressed  concern  over 
the  implications  the  offset  requirement 
would  have  on  the  use  of  general 
permits.  Many  stated  that  offsets  could 
not  be  implemented  through  genered 
permits.  Although  the  Agency  did  not 
propose  an  approach  to  implement 
offsets  for  dischargers  that  seek  coverage 
under  general  permits,  many 
commenters  were  concerned  that  the 
offset  requirement,  as  proposed,  would 
have  caused  a  large  number  of 
dischargers  to  seek  coverage  under 
individual  permits  instead  of  general 
permits.  Commenters  also  noted  that 
they  would  experience  considerable 
delays  in  their  operations  and  increased 
costs  if  they  had  to  seek  coverage  under 
an  individual  permit. 

A  significant  number  of  commenters 
stated  that  the  proposal  to  require 
offsets  established  an  inequitable 
allocation  of  responsibility  between 
large  and  small  dischargers  and  was, 
thus,  inconsistent  with  the  goals  of  the 
CWA.  Many  asserted  that  the  proposal 
to  require  offsets  conflicted  with  and 
impeded  the  TMDL  program  thereby 
delaying  the  attainment  of  water  quality 
standards.  Some  commenters  also 
asserted  that  the  proposal  to  allow  new 
discharges  and  require  offsets  would 
have  undercut  the  ability  to  interpret 


§  122.4(i)  as  requiring  an  absolute 
prohibition  on  new  discharges  to 
impaired  waters.  Finally,  while  many 
commenters  agreed  that  there  should  be 
reasonable  further  progress  toward 
improving  water  quality  in  the  period 
before  a  TMDL  is  approved  or 
established,  they  asserted  that  the 
proposed  offset  requirements  would 
undercut  State  primacy  in  determining 
what  actions  are  necessary  to  attain 
water  quality  standards. 

The  Agency  also  received  several 
conunents  on  the  proposed  definitions 
for  existing,  new  and  significantly 
expanding  dischargers.  The  Agency 
proposed  these  definitions  for  the  sole 
purpose  of  implementing  the  offset 
provision.  Many  commenters  suggested 
that  these  definitions  were  "confusing 
and  unworkable."  Most  commenters 
were  concerned  that  the  definitions 
were  not  consistent  with  existing 
definitions  for  related  and  separate 
programs.  Some  commenters  also  stated 
that  the  definition  describing  significant 
expansion  was  not  scientifically  based. 
For  example,  the  definition  did  not 
specify  whether  the  20%  increase  in 
loadings  was  related  to  concentration  or 
mass. 

What  is  EPA  promulgating  today? 
After  considering  conunents  received 
and  upon  further  analysis  of  what  the 
Agency  proposed,  EPA  is  not 
promulgating  the  revisions  to  the 
Federal  antidegradation  policy  and 
NPDES  regulations  that  would  require 
certain  dischargers  to  achieve 
reasonable  further  progress  toward  the 
attaiiunent  of  water  quality  stcuidards  by 
obtaining  em  offset  of  their  new  or 
increased  pollutant  loads  (hereafter  "the 
offset  requirement").  EPA  continues  to 
believe,  however,  that  further 
degradation  of  already  impaired 
waterbodies  should  be  prevented  and 
that  progress  toward  the  attainment  of 
water  quality  standards  should  be  made 
in  the  interim  period  between  the 
identification  of  an  impaired  waterbody 
and  the  establishment  of  a  TMDL.  EPA 
does  not  believe  it  is  necessary  to 
amend  the  antidegradation  regulations 
to  explicitly  include  such  a  requirement 
because  EPA  has  concluded  that  the 
offset  requirement,  as  proposed,  is  not 
the  best  mechanism  to  achieve  progress 
in  impaired  waters  in  the  absence  of  a 
TMDL.  The  Agency  based  this 
conclusion  on  several  considerations. 

Subsequent  to  the  proposal,  EPA 
gained  additional  insight  into  current 
practices  for  deriving  water  quality- 
based  effluent  limits  for  soiu-ces  located 
on  impaired  waters  and  discharging  the 
pollutant(s)  for  which  the  waterbody  is 
impaired.  EPA  found  a  wide  range  of 
practices  for  deriving  such  limits  with 


respect  to  both  new  dischargers  and 
existing  dischargers.  The  Agency 
beheves  that  there  is  considerable  room 
for  improvement  in  establishing  water 
quality-based  effluent  limits  for  all 
dischargers  (new  dischargers  being 
permitted  for  the  first  time  and 
expanding  and  existing  dischargers 
undergoing  permit  reissuance) 
discharging  pollutant(s)  of  concern  to  an 
impaired  waterbody  (emphasis  added). 
EPA  therefore  concluded  that  its 
existing  regulations,  implemented 
consistently  at  the  time  of  permit 
issuance,  would  provide  greater 
progress  toward  the  attainment  of  water 
quaiit\'  standards  in  impaired  waters 
than  through  the  proposed  offset 
requirement 

As  proposed,  the  offset  requirement 
(in  addition  to  existing  regulatory 
requirements)  would  be  very  difficult  to 
apply  and  only  affect  a  small  subset  of 
dischargers.  Thus,  the  hkelihood  of 
achieving  additional  progress  toward 
attaining  water  quality  standards  for  a 
significant  number  of  impaired 
waterbodies  through  the  offset 
provision,  in  the  aggregate,  would  be 
quite  small  EPA  further  believes  that 
expanding  the  application  of  the 
requirement  to  additional  dischargers, 
as  some  commenters  suggested,  would 
still  not  have  significant  environmental 
benefit  for  the  reasons  discussed  below. 

Many  commenters  pointed  out,  and 
upon  further  analysis  EPA  agrees,  that 
the  proposed  offset  requirement,  a  one- 
size  fits  all  method  for  specifying 
reasonable  further  progress,  is  simply 
unworkable.  As  proposed,  it  would  have 
been  extremely  difficult  for  a  majority  of 
the  sources  within  the  very  small  subset 
of  sources  to  which  it  would  have 
applied,  to  implement  an  offset 
requirement  (e.g.,  those  sources  with 
intermittent  discharges  or  discharges 
only  as  a  result  of  storm  events  and 
those  regulated  through  general  permits 
by  best  management  practices  (BMPs)). 
Calculating  what  constitutes  a  one  and 
one  half  to  one  offset  for  sources  with 
intermittent  discharges  would  have 
often  been  extremely  subjective. 
Likewise,  as  proposed,  it  would  have 
been  difficult  or  infeasible  to  implement 
the  offset  requirement  with  respect  to 
dischargers  that  seek  NPDES  permit 
coverage  under  a  general  permit. 
Typically,  general  permits  do  not 
contain  numeric  water  quaiitv-based 
effluent  limitations  (WQBELs);  they 
contain  BMPs  designed  to  ensure 
protection  of  water  quality  standards  It 
would  have  been  difficult  or  infeasible 
to  quantify,  and  thereafter  implement,  a 
one  and  one  half  to  one  offset  from  a 
source  whose  water  quality  impacts  are 
controlled  solely  by  BMPs. 
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EPA  also  concluded  that  the 
additional  environmental  benefits  from 
the  offset  requirement,  in  many  cases, 
would  have  been  minimal  at  best,  even 
if  expanded  to  cover  additioned 
dischargers  as  some  commenters 
suggested.  The  offset  requirement  would 
have  been  a  requirement  over  and  above 
the  requirements  under  current  NPDES 
permitting  regulations  at 
§§  122.44(d)(l)(vii)  and  122.4(i).  Section 
122.44{d)(l)(vii)  requires  permits  to 
include,  where  necessary,  effluent  limits 
that  derive  from  and  comply  with  water 
quality  standards.  Section  122. 4(i) 
prohibits  the  issuance  of  permits  to  a 
new  source  or  a  new  discharger  if  the 
discharge  will  cause  or  contribute  to  a 
violation  of  water  quality  standards.  For 
those  dischargers  who  would  have  been 
subject  to  the  offset  requirement, 
consistent  implementation  of 
§§  122.44(d)(l)(vii)  and  122.4(i) 
following  existing  EPA  guidance  would 
result  in  permits,  if  issued,  containing 
limits  and  conditions  for  the 
pollutant(s)  of  concern  that  derive  from 
and  comply  with  applicable  water 
quality  standards.  These  limits  and 
conditions  are  water  quality-based 
(affluent  limits  and,  if  derived  in 
compliance  with  existing  regulations, 
ensure  that  the  discharge  will  not  cause 
or  contribute  to  a  violation  of  water 
quality  standards.  These  limits  would 
define  the  amount  of  the  pollutant(s)  in 
the  discharger's  effluent  diat  could  not 
be  exceeded.  In  most  cases,  where  a 
discharge  is  to  an  impaired  water,  this 
amount  (the  water  quality-based  effluent 
limit)  would  be  quite  small.  Using  either 
a  numeric  criterion  or  a  quantitative 
translation  of  a  narrative  criterion,  the 
limits  would  be  calculated  to  ensure 
that  the  discharger  did  not  cause  or 
contribute  to  an  excursion  of  that 
criterion  in  the  receiving  water.  Also,  a 
permitting  authority  may  determine  that 
this  limit  must  reflect  an  overall 
reduction  in  pollutant  loading  to  the 
waterbody  in  order  to  ensure  that  the 
discheirge  does  not  cause  or  contribute 
to  a  violation  of  water  quality  standards. 
Thus,  where  existing  regulations  for 
water  quality-based  permitting  are 
appropriately  implemented,  the 
additional  offset  that  EPA  proposed  to 
require  of  such  dischargers  (150%  of  the 
water  quality-based  effluent  limit),  in 
iro^t  (  a>it's,  would  not  have  had  a 
^.gnlfK  diit  effect  on  ambient  water 
quality.  Given  this  and  the  fact  that 
applying  the  offset  to  many  types  of 
di-scharges  would  be  extremely  difficult 
or  even  infeasible,  as  discussed  above, 
EPA  concluded  that  the  net 
environmental  benefits  from  the  offset 
requirement  would  be  insignificant. 


Although  EPA  is  not  promulgating 
regulations  containing  the  offset 
requirement,  EPA  expects  to  achieve 
progress  toward  the  attainment  of  water 
quality  standards  in  impaired  waters  in 
the  absence  of  a  TMDL.  EPA  believes 
that  progress  toward  the  attainment  of 
water  quality  standards  prior  to  a  TMDL 
would  be  achieved  through  consistent 
implementation  of  EPA's  existing 
regulatory  authorities. 

EPA's  current  water  quality-based 
permitting  regulations  and 
accompanying  guidance  apply  not  only 
to  new  and  expanding  dischargers,  but 
to  all  dischargers.  These  regulations 
require  that  NPDES  permits  have 
conditions  as  necessary  to  achieve  water 
quality  standards  established  under 
section  303(c)  of  the  CWA. 
§  122.44(d)(1).  The  permitting  authority 
must  therefore  determine  whether  a 
discharge  causes,  has  reasonable 
potential  to  cause,  or  contributes  to  an 
in-stream  exclusion  above  the 
applicable  water  quality  standard.  In 
making  this  determination,  the 
permitting  authority  must  "account  for 
existing  controls  on  point  and  nonpoint 
sources  of  pollution,  the  variability  of 
the  pollutant  or  pollutant  parameter  in 
the  effluent,  the  sensitivity  of  the 
species  to  toxicity  testing  (when 
evaluating  whole  effluent  toxicity),  and, 
where  appropriate,  the  dilution  of  the 
effluent  in  the  receiving  water." 
§  122.44(d)(l)(ii).  Where  water  quality- 
based  effluent  limits  are  needed,  the 
regulations  are  designed  to  ensiue  that 
those  limits  derive  from  and  comply 
with  water  quality  standards  and, 
therefore,  ensure  that  dischargers 
subject  to  such  limits  will  not  cause  or 
contribute  to  the  violation  of  water 
quality  standards.  §§  122.44(d)(l)(vii) 
and  122.4(i). 

EPA  has  developed  guidance  for 
applying  the  water  quality-based 
permitting  regulations.  The  'Technical 
Support  Document  for  Water  Qualitv- 
Based  Toxics  Control"  (TSD)  U.S.  EPA, 
EPA/505/2-9Q-O01,  March  1991  and  the 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (60  FR  15366,  March  23, 
1995)  (hereafter  "Great  Lakes 
Guidance")  include  procedures  for 
making  the  determination  of  whether  a 
discharge  causes,  has  reasonable 
potential  to  cause,  or  contributes  to  an 
instream  excursion  above  the  applicable 
water  queility  criteria  (the  "reasonable 
potential  analysis").  These  procedures 
also  present  options  for  developing 
wasteload  allocations  (the  basis  for 
effluent  limits)  which  ensure  that  a 
discharge  does  not  cause  or  contribute 
to  the  nonattainment  of  applicable  water 
quality  standards.  Thus,  while  both  are 
primarily  focused  on  toxics,  and  the 


Great  Lakes  Guidance  applies  to  the 
Great  Lakes,  both  serve  as  practical 
guides  for  developing  effluent  limits  to 
ensure  compliance  with  both 
§§  122.44(d)  and  122.4(i). 

As  mentioned  above,  the  Agency 
found  various  interpretations  and 
implementation  methods  for  applying 
the  water  quality-based  permitting 
regulations  and  the  Agency's 
accompanying  guidance.  For  example, 
EPA  found  varied  consideration  of  other 
source  contributions  and  background 
concentrations  in  the  receiving  water 
when  determining  the  need  for  water 
quality-based  effluent  limits  and  setting 
water  quality-based  effluent  limits  for 
pollutants  of  concern  in  compliance 
with  §  122.44(d).  EPA  notes  it  has  a 
longstanding  interpretation  of 
§  122.44(d)  regarding  consideration  of 
source  contributions  and  background 
concentrations,  as  presented  in  the  TSD 
since  1991. 

EPA  notes  that  the  TSD  references 
using  background  concentration  when 
calculating  wasteload  allocations.  For 
example,  on  p.  97,  the  TSD  states, 
"Traditional  single- value  or  two-value 
steady-state  wasteload  allocation 
models  calculate  wasteload  allocations 
at  critical  conditions,  which  are  usually 
combinations  of  worst-case  assumptions 
of  flow,  effluent,  and  environmental 
effects.  For  example,  a  steady-state 
model  for  ammonia  considers  the 
maximum  effluent  discharge  to  occur  on 
the  day  of  lowest  river  flow,  highest 
upstream  concentration,  highest  pH, 
and  highest  temperatiure"  (emphasis 
added).  Also,  it  is  particularly 
noteworthy  that  every  case  example  in 
the  TSD  uses  an  ambient  background 
concentration  value  of  the  pollutant  of 
concern  when  determining  reasonable 
potential  and  calculating  wasteload 
allocations  and  effluent  limits. 

An  assessment  of  the  ambient 
background  concentration  in  the 
receiving  water  is  the  element  of  the 
reasonable  potential  analysis  presented 
in  the  TSD  that  represents  the 
nonattained  condition  of  waters  not 
meeting  water  quality  standards  because 
they  are  exceeding  water  quality 
criteria.  This  element  of  the  reasonable 
potential  analysis  is  necessary  to 
account  for  existing  controls  on  point 
and  nonpoint  sources  of  pollution  and 
available  dilution  as  required  by 
§  122.44(d)(l)(ii).  Failure  to  use  a 
background  value  would  result  in 
evaluating  the  discharge  to  the 
nonattained  water  as  if  the  water  were 
actually  attaining  its  water  quality 
standards.  Simply  put,  use  of  valid, 
verifiable  ambient  background  values  is 
imperative  to  technically  sound  effluent 
characterization  and  analysis  of  the 
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need  for  water  quality-based  effluent 
limits. 

Furthennore,  where  there  is  valid , 
verifiable  background  data  indicating 
existing  impairment  of  a  waterbody, 
such  data  must  be  taken  into 
consideration  when  developing  water 
quality-based  effluent  limits  for  a 
discharge  to  an  impaired  water.  EPA  is 
aware  that  some  permitting  authorities, 
when  calculating  wasteload  allocations 
that  are  the  basis  for  water  quality-based 
effluent  limits,  have,  on  occasion,  made 
the  assumption  that  background 
concentrations  of  the  pollutant{s)  of 
concern  are  zero,  even  in  view  of  valid 
and  verifiable  background  data,  and 
have  proceeded  to  allocate  all  of  a 
waterbody's  assimilative  capacity  to  one 
or  more  point  sources.  Such  an 
assumption  is  inconsistent  with  NPDES 
regulations  requiring  that  water  quality- 
based  effluent  limits  derive  from  and 
comply  with  water  quality  standards 
(§  122.44(d)(l)(vii)),  and  longstanding 
Agency  guidance  and  policy  on 
complying  with  the  regulations. 

Once  again,  EPA  notes  that  the  TSD 
indicates  the  need  to  consider 
background  concentrations  of  the 
pollutant(s)  of  concern  when  developing 
wasteload  allocations  and  water  quality- 
based  effluent  limits.  Where  valid, 
verifiable  data  and  information  that  are 
representative  of  ambient  conditions 
indicate  that  the  waterbody  is  not 
attaining  water  quality  standards,  there 
is  no  basis  for  permitting  a  discharge  to 
an  impaired  water  as  if  the  waterbody 
were  not  impaired.  Where  such  data  are 
available,  the  permitting  authority  has 
no  alternative  but  to  use  those  data 
when  calculating  wasteload  allocations 
and  effluent  limits.  For  discharges  to  an 
impaired  water  where  ambient  pollutant 
concentration  is  the  cause  of 
impairment,  including  background 
pollutant  concentrations  in  all  permit 
limit  calculations  will  result  in  water 
quality-based  effluent  limits  based  on  a 
wasteload  allocation  that  attains  the 
applicable  criteria  or  a  lower  pollutant 
concentration  in  the  effluent  (i.e., 
"criteria  end  of  pipe"  or  better).  Of 
course,  a  permitting  authority  may  have 
new  or  additional  data  about  the 
ambient  water  quality,  presented  by  the 
discharger  or  collected  by  the  permitting 
authority  itself.  Those  additional  data 
would  allow  for  a  more  site-specific 
evaluation  of  the  need  for  water  quality- 
based  effluent  limits  and  of  the 
calculation  of  wasteload  allocations  and 
effluent  limits  than  was  perhaps 
possible  when  a  decision  was  made  to 
list  the  waterbody  on  the  section  303(d) 
list. 

EPA  recognizes  the  need  for  further 
clarification  to  authorities  implementing 


the  NPDES  program  of  existing  NPDES 
regulations  and  guidance  on  water 
quality-based  permitting.  In  addition, 
further  guidance  is  needed  to  ensure 
that  permitting  authorities  adequately 
protect  designated  uses  through 
complete  consideration  of  both 
applicable  narrative  and  numeric 
criteria  when  developing  effluent  limits 
that  derive  from  and  comply  with  all 
applicable  water  quality  standards 
(§  122.44(d)(l)(vii)).  Narrative  water 
quality  criteria  establish  the  basic 
foundation  for  attainment  of  designated 
uses,  while  numeric  water  quality 
criteria  provide  a  specific  quantitative 
translation  of  the  necessary  level  of 
protection. 

In  some  situations,  there  are  no 
numeric  criteria  for  a  pollutant  of 
concern  or  the  permitting  authority  may 
determine  that  the  existing  numeric 
criteria  are  not  designed  to  address  an 
important  endpoint  of  concern.  When 
numeric  criteria  are  developed,  it  is  not 
possible  to  anticipate  all  pollutants  or 
endpoints  or  derive  some  types  of 
criteria  that  will  apply  generally  across 
the  Nation's  waters  or  all  of  the  waters 
of  a  State  or  Tribe.  Often  there  are  not 
sufficient  data  to  develop  site-specific 
numeric  water  quality  criteria  at  the 
time  of  water  quality  standards 
adoption.  Recognizing  these  situations, 
standards  setting  authorities  adopt 
narrative  criteria  to  ensure  full 
protection  of  designated  uses.  Narrative 
criteria  can  descriptively  accomplish 
what  numeric  criteria,  in  many  cases, 
cannot  account  for  quantitatively  at  the 
time  water  quality  standards  are 
adopted.  For  example,  fish 
contamination  as  a  result  of  site-specific 
bioaccumulation  or  algal  blooms  from 
nutrient  over  enrichment  may  impair  a 
designated  use,  but  may  not  be 
sufficiently  addressed  by  adopted 
numeric  water  quality  criteria. 
Applicable  narrative  criteria,  however, 
can  often  be  translated  into  a 
quantitative  measiuement  that  vdll 
protect  a  specific  endpoint  from  a 
specific  pollutant  not  accounted  for  by 
the  applicable  numeric  criteria. 

The  NPDES  regulations  at 
§  122.44(d)(l)(v)  and  (vi)  are  particularly 
instructive  to  permitting  authorities 
developing  water  quality-based  effluent 
limits  from  narrative  water  quality 
criteria  in  order  to  meet  the  requirement 
that  such  limits  derive  from  and  comply 
with  all  applicable  water  quality 
standards.  The  NPDES  regulations 
require  that  if  a  discharge  causes,  has 
the  reasonable  potentied  to  cause,  or 
contributes  to  an  in-stream  excxu-sion  of 
an  applicable  narrative  criterion,  the 
permit  must  contain  effluent  limits  for 
whole  effluent  toxicity.  Whole  effluent 


toxicity  limits  are  not  necessary, 
however,  if  the  permitting  authority 
demonstrates  that  chemical-specific 
effluent  limits  for  the  effluent  are 
siifficient  to  attain  and  maintain 
applicable  numeric  and  narrative  water 
quality  standards  (emphasis  added).  The 
regulations  describe  how  to  develop 
water  quality-based  effluent  limits  for  a 
specific  pollutant  in  this  situation.  The 
permitting  authority  must  develop 
effluent  limits  based  on  one  of  the 
following  options:  (1)  use  a  calculated 
numeric  water  quality  criterion  that  the 
permitting  authority  demonstrates  will 
attain  and  maintain  applicable  narrative 
water  quality  criteria  and  will  fully 
protect  the  designated  use  [This 
criterion  mav  be  derived  using  a 
criterion  proposed  by  the  standards 
setting  authority  or  an  explicit  policy  or 
regulation  interpreting  the  authority's 
narrative  criterion,  supplemented  with 
other  relevant  information);  (2)  on  a 
case-by-case  basis,  use  EPA's  water 
quality  criteria,  published  under  Section 
304(a)  of  the  Clean  Water  Act. 
supplemented  where  necessary  by  other 
relevant  information;  or  (3)  under 
certain  conditions,  use  an  indicator 
parameter  for  the  pollutant  of  concern. 

EPA  understands  that  permitting 
authorities  will  take  a  variety  of 
approaches  to  interpreting  designated 
uses  and  the  criteria  necessary  to  protect 
those  uses,  characterizing  effluent 
quality,  and  deriving  wasteload 
allocations  and  permit  limits.  EPA 
believes,  however,  that  permitting 
authorities  do  not  always  quantitatively 
translate  applicable  narrative  criteria, 
nor  do  thev  always  apply  the  most 
stringent  permit  limit  when  both 
numeric  criteria  and  numeric 
interpretations  of  narrative  criteria  are 
available  and  applicable.  The  NPDES 
regulations  require  permitting 
authorities  to  evaluate  the  reasonable 
potential  for  an  effluent  to  cause  or 
contribute  to  an  exciu-sion  of  both 
numeric  and  narrative  criteria  in  order 
to  evaluate  whether  the  underlying 
designated  use  will  be  maintained  and 
protected  and,  where  necessary,  derive 
water  quality-based  effluent  limitations 
from  those  criteria,  Where  there  is 
uncertainty  about  what  numeric  value 
should  be  used  that  represents  either  the 
numeric  or  narrative  water  quality 
criterion  (the  water  quality  value  on 
which  the  effluent  characterization  must 
be  based),  EPA  believes  this  uncertainty 
must  be  resolved  before  a  permit  is 
issued.  EPA  believes  that,  instead  of 
resolving  this  uncertainty,  some 
permitting  authorities  may  be  issuing 
permits  with  inadequate  permit  limits 
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that  do  not  conform  to  the  water  quality- 
based  permitting  regulations. 

EPA  believes  that  further  clarification 
and  additional  guidance  on  interpreting 
and  implementing  the  water  quality- 
based  permitting  regulations  are  needed. 
Rather  than  promulgating  a  new 
regulatory  requirement  that  is  difficult 
to  apply  and  offers  potentially  little 
environmental  benefit  over  adequate 
implementation  of  current  NPDES 
regulations,  the  Agency  believes  that 
improved  implementation  of  the  current 
regulatory-  program  will  yield  better  and 
more  significant  progress  in  attaining 
and  maintaining  water  quality  standards 
nationwide.  The  Agency,  therefore,  is 
intending  to  achieve  more  consistent 
implementation  of  existing  NPDES 
regulations  and  guidance.  EPA  intends 
to  provide  further  guidance  to  clarify 
the  Agency's  recommendations  for 
methods  and  procedures  for  developing 
water  quality-based  effluent  limits  for 
sources  discharging  a  pollutant  of 
concern  to  an  impaired  waterbody  in 
the  absence  of  a  TMDL.  EPA  expects 
that  this  guidance  will  address 
approaches  to  deriving  permit  limits 
both  in  situations  where  there  are 
applicable  numeric  criteria  that  address 
the  cause  of  impairment  and  situations 
where  there  are  no  applicable  numeric 
criteria  that  address  the  cause  of 
impairment. 

In  summary,  EPA  believes  that 
ensuring  adequate  and  consistent 
implementation  of  existing  water 
quality-based  permitting  regulations  for 
all  dischargers  located  on  impaired 
waterbodies  will  lead  to  substantial 
improvement  in  the  quality  of  the 
Nations's  waters.  EPA  notes  that  the 
TMDL,  once  established,  may  include 
waste  load  allocations  that  may  result  in 
the  need  for  permit  limits  to  change. 

Definitions 

EPA  is  not  promulgating  the  proposed 
rpvisions  to  the  definition  of  a  "new 
(ii.scharger"  (§  122.2)  as  well  as  the 
proposed  new  definition  for  an 
"existing  discharger"  and  what 
constitutes  a  "significant  expansion"  of 
an  existing  discharger.  EPA  is  not 
promulgating  these  proposed  definitions 
because  it  is  not  promulgating  the 
proposed  offset  requirement.  These 
proposed  definitions  were  revised  or 
added  with  the  intent  of  defining  the 
subset  of  dischargers  subject  to  the 
proposed  offset  requirement. 

Fact  Sheet  and  Statement  of  Basis 

EP.\  is  not  promulgating  revisions  to 
the  regulator)-  provisions  on  fact  sheets 
!  {§  124.56)  or  revisions  to  the  regulatory 
provisions  on  statement  of  basis 
(§  124.7)  as  proposed.  EPA  proposed 


changes  to  these  provisions  to  clarify 
that  the  permit  writer  must  provide  all 
information  necessary  to  explain  the 
derivation  of  permit  conditions.  In 
particular,  these  proposed  changes  were 
designed  to  capture,  in  the  record  of  the 
permit,  the  rationale  for  and  derivation 
of  the  proposed  offset  requirement. 
Because  EPA  is  not  promulgating  the 
offset  requirement,  the  proposed 
changes  regarding  fact  sheets  and 
statements  of  basis  are  unnecessary. 
EPA  continues  to  believe,  however,  that 
it  is  important  to  clarify  the  type  of 
information  that  a  permit  writer  must 
provide  to  explain  the  basis  for  and 
derivation  of  permit  limits  and 
conditions.  In  light  of  the  scope  of 
today's  rule,  the  Agency  believes  that 
providing  an  adequate  explanation  is 
particularly  important  for  permits  that 
authorize  discharges  to  impaired  waters 
both  prior  to  and  after  the  establishment 
of  a  TMDL.  EPA  is  therefore  establishing 
such  clarifications  to  the  fact  sheet 
regulations  at  §  124.8  and  to  the 
statement  of  basis  regulations  at  §  124.7. 

Section  124.8  requires  that  a  fact  sheet 
be  prepared  for  certain  permits 
identified  under  that  section.  Section 
124.7  requires  EPA  to  prepare  a 
statement  of  basis  for  every  dreift  permit 
for  which  a  fact  sheet  is  not  prepared. 
The  purpose  of  including  a  fact  sheet  or 
a  statement  of  basis  with  the  permit  is 
to  provide  a  mechanism  that  helps  the 
permittee  and  any  other  interested  party 
understand  how  and  why  limits, 
conditions,  and/or  requirements  in  the 
accompanying  NPDES  permit  were 
derived  This  information  also  helps  the 
permittee  and  other  interested  parties 
participate  in  the  decision-making  on 
what  will  be  included  in  the  final 
permit;  an  explanation  of  how  and  why 
these  measures  were  derived  enables  the 
public  to  participate  in  the  final 
decision. 

Today's  rule  clarifies  what  data  and 
information  must  be  placed  in  the  fact 
sheet  and  statement  of  basis  for  permits 
authorizing  discharges  to  impaired 
waters.  Specifically,  the  clarifications  to 
the  fact  sheet  and  statement  of  basis 
regulations  concern  information  which 
must  be  provided  when  a  permit  is 
developed  for  the  discharge  of  a 
pollutant  into  a  water  which  is  impaired 
for  that  pollutant.  Where  a  fact  sheet  or 
statement  of  basis  is  required,  the 
Agency  believes  the  records  for  such 
permits  must  contain  a  full  explanation 
of  the  basis  for  water  quality-based 
limits  including  those  for  a  pollutant(s) 
for  which  a  waterbody  is  impaired. 
Specifically,  the  fact  sheet  or  statement 
of  basis  must  contain:  (1)  In  cases  where 
a  TMDL  has  not  been  established  for  an 
impaired  waterbody,  an  explanation  of 


how  permit  limits  and/or  conditions 
were  derived  for  all  pollutants  in  the 
discharger's  effluent  for  which  the 
waterbody  is  impaired;  and  (2)  in  cases 
where  a  TMDL  has  been  established  for 
an  impaired  waterbody,  any  TMDL  that 
has  been  established  for  a  pollutant 
contained  in  the  discharger's  effluent; 
the  applicable  wasteload  allocation 
derived  for  the  pollutant  under  the 
TMDL  for  that  discharger;  and  an 
explanation  of  how  permit  limits  for  the 
pollutant  of  concern  were  derived  as 
well  as  how  those  limits  are  consistent 
with  the  applicable  wasteload 
allocation. 

EPA  interprets  its  existing  regulations 
to  require  this  information  already. 
Specifically.  §  124.8(b)(4)  requires  the 
fact  sheet  to  include  "a  brief  summary 
of  the  basis  for  the  draft  permit 
conditions*    *  *."  Section  124.7 
requires  the  statement  of  basis  to 
'briefly  describe  the  derivation  of  the 
conditions  of  the  draft  permit  and  the 
reasons  for  them*   *  *  ;"  Also, 
§  122.44(d){l)(vii)(B)  requires  the 
permitting  authority  to  ensure  that 
"effluent  limits  developed  to  protect  a 
narrative  water  quality  criterion,  a 
numeric  water  quality  criterion,  or  both, 
are  consistent  with  the  assumptions  and 
requirements  of  any  available  wasteload 
allocation  for  the  discharge  prepared  by 
the  State  and  approved  by  EPA  pursuant 
to  §  130.7."  Evidence  of  this 
longstanding  interpretation  is  foimd  in 
EPA's  "Technical  Support  Document  for 
Water  Quality -based  Toxics  Control" 
where  the  Agency  refers  to  the  fact  sheet 
regulations  at  §  124.56  and  states  that 
"the  wasteload  allocations  along  with 
the  required  long-term  average  and 
coefficient  of  variation  used  and  the 
calculations  deriving  them  must  be 
included  or  referenced  in  the  fact  sheet. 
The  permit  limit  derivation  method 
used  must  also  be  explained  in  the 
permit  docmnentation. "  (EPA/505/2- 
90-001,  March  1991,  p. 110).  By  revising 
these  regulations  to  include  today's 
clarifications,  the  Agency  is  merely 
emphasizing  the  importance  of 
providing  data  and  information  for 
permit  limits  and  conditions  contained 
in  permits  authorizing  discharges  to 
impaired  waters  both  prior  to  and  after 
the  establishment  of  a  TMDL.  Making 
this  concept  completely  explicit  in  the 
regulations  wiD  help  to  clarify  EPA's 
previous  intent  behind  these  provisions 
and  ensure  consistency  in  fact  sheets 
and  statements  of  basis  accompanying 
permits  for  discharges  into  impaired 
waters.  In  addition,  these  clarifications 
to  the  existing  regulations  are  consistent 
with  the  provisions  in  the  proposal 
requiring  fact  sheets  and  statements  of 
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basis  to  include  an  explanation  for  the 
basis  of  any  offset  obtained  in  an 
impaired  water. 

Adding  these  clarifications  also 
improves  the  ability  to  track  whether 
permits  requiring  a  fact  sheet  or 
statement  of  basis  contain  limits  that 
derive  from  and  comply  with  applicable 
water  quality  standards  as  well  as 
whether  the  Umits  are  consistent  with 
an  applicable  TMDL.  EPA  intends  to 
track  information  in  order  to  monitor 
and  report  progress  nationally  on 
permitting  in  impaired  waters.  The 
Agency  believes  tracking  this 
information  supports  the  purposes  and 
goals  of  the  CWA.  to  restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters.  The  Administrator  cJs>o  bears  a 
statutory  responsibility  under  CWA 
section  303(d)  to  ensure  timely 
establishment  of  TMDLs  and  an 
obligation  under  CWA  section 
301(b)(1)(C)  to  ensure  that  permits 
include  water  quality-based  effluent 
limits  as  necessary  to  meet  water  quality 
standards.  Tracking  these  data  will  help 
to  ensure  that  needed  water  quality- 
based  effluent  limits  are  placed  in  all 
permits  requiring  them  prior  to  a  TMDL. 
It  will  also  help  to  ensure  that  TMDLs, 
once  established,  are  in  fact, 
implemented. 

Revisions  to  the  Water  Quality-based 
Permitting  Regulations 

Although  EPA  is  not  promulgating  the 
offset  requirement,  the  Agency  still 
believes  emphasis  should  be  placed  on 
State  antidegradation  policies  as  part  of 
a  State's  water  quality  standards.  EPA, 
therefore,  is  promulgating  the  clarifying 
change  to  the  water  quality-based 
permitting  regulations  by  adding  the 
phrase  "State  antidegradation 
provisions"  to  section  §  122.44(d)(1). 

3.  EPA  Authority  to  Reissue  Expired 
and  Administratively-Continued  NPDES 
Permits  Issued  by  Authorized  States 

What  did  EPA  propose?  Under  the 
NPDES  program  regulations,  a  Regional 
Administrator  may  review  and  object  to 
an  NPDES  permit  that  an  authorized 
State  proposes  to  issue.  The  procedures 
by  which  a  Regional  Administrator  may 
review  and  object  to  these  permits  are 
found  in  §  123.44.  EPA  proposed  a  new 
mechanism  by  which  a  Regional 
Administrator  could  trigger  these 
procedures  for  two  purposes.  EPA 
proposed  to  grant  the  Regional 
Administrator  the  discretion  to  trigger 
these  procedures  to  (1)  achieve 
reasonable  further  progress  toward  the 
attainment  of  water  quality  standards  in 
impaired  waters  in  the  absence  of  a 
TMDL;  and  (2)  ensure  that  established 


TMDLs  are,  in  fact,  implemented.  This 
proposed  discretionary  authority  would 
be  available  to  the  Regional 
Administrator  to  achieve  these  goals  by 
using  the  procedures  in  §  123.44  to 
address  a  subset  of  existing  expired 
State-issued  NPDES  permits.  This 
authority  could  be  exercised  when  an 
NPDES  permit  that  has  been 
administratively-continued  after 
expiration  authorizes  a  discharge  to  a 
waterbody  that  does  not  attain  and 
maintain  water  quality  standards  where 
there  is  a  need  for  a  change  in  the 
existing  permit  limits  to  be  protective  of 
water  quality  standards.  In  the  preamble 
to  the  proposal,  these  permits  were 
referred  to  as  "environmentally- 
significant  permits." 

To  achieve  reasonable  further 
progress  toward  the  attainment  of  water 
quality  standards  in  impaired  waters  in 
the  absence  of  a  TMDL,  proposed 
§  123.44(k)  would  give  EPA  the 
discretion  to  treat  a  subset  of 
environmentally-significant  State-issued 
permits  that  are  administratively- 
continued  after  expiration  as  the  State's 
submission  of  a  permit  for  EPA  review 
under  §  123.44.  This  subset  of  permits 
includes  those  permits  that  authorize 
discheirges  of  a  pollutant(s)  of  concern 
(i.e.,  a  pollutant(s)  for  which  the 
waterbody  is  impaired)  to  a  waterbody 
that  does  not  attain  and  maintain  water 
quality  standards  for  those  pollutants 
and  for  which  EPA  has  not  established 
or  approved  a  TMDL.  EPA  proposed 
that  this  authority  be  available  to  the 
Agency  where  there  is  a  need  for  a 
change  in  the  existing  permit  limits. 
Specifically,  this  authority  could  be 
invoked  where  there  is  a  need  to 
include  more  adequate  and  protective 
water  quality-based  effluent  limits  in 
order  to  ensure  that  such  limits  derive 
fi'om  and  comply  with  applicable  water 
quality  standards.  See 
§122.44(d)(l)(vii). 

EPA  proposed  to  assert  the  Agency's 
discretion  to  exercise  the  authority  to 
use  these  procedures  for  a  State-issued 
permit  that  meets  the  conditions  above, 
where  that  permit  has  been  expired  and 
administratively-continued  for  more 
than  90  days,  and  where  the  State  has 
failed  to  reissue  that  permit.  The 
Agency's  NPDES  regulations  require 
that  an  existing  permittee  submit  a  new 
permit  apphcation  at  least  180  days 
before  an  existing  permit  expires 
(§  122.21(d)(2)).  When  a  permittee  has 
submitted  a  timely  and  complete 
application  for  renewal,  but  the  State 
Director  fails  to  act  on  the  permittee's 
application  before  the  existing  permit 
expires,  States'  laws  often  provide  that 
the  existing  permit  continues  in  effect 
by  operation  of  law.  The  permit  remains 


in  effect  by  operation  of  law  until  the 
State  takes  final  action  on  the 
permittee's  application  (until  the  State 
makes  a  final  decision  to  grant  or  deny 
a  new  permit).  This  is  often  referred  to 
as  "administrative  continuance."  These 
State  laws,  like  the  corresponding 
provisions  in  §  122.6  and  the  Federal 
Administrative  Procedure  Act  at  5 
U.S.C.  558(c).  aim  to  protect  a  permittee 
who  has  submitted  a  timely  and 
complete  application  for  renewal.  Such 
State  laws  protect  a  permittee  from 
losing  its  authorization  to  discharge 
simply  because  the  permit-issuing 
authority  has  not  issued  a  new  permit 
before  the  existing  permit  expires. 

In  some  cases,  administrative 
continuance  of  expired  permits  provides 
States  with  flexibility  to  prioritize  their 
action  without  significant  adverse 
impacts  on  receiving  waters.  However, 
administrative  continuance  also  may 
lead  to  inappropriate  delays  in  reissuing 
permits  that  need  revision  to  comply 
with  current  requirements.  State 
administrative-continuance  laws 
typically  allow  an  expired  permit  to 
remain  administratively-continued 
indefinitely.  Therefore,  a  lengthy 
administrative  continuance  of  a  permit 
for  a  discharge  into  an  impaired 
waterbody  can  significantly  delay  the 
implementation  of  needed  water 
quality-based  effluent  limitations. 
Under  EPA's  existing  regulations,  no 
mechanism  currently  exists  by  which  to 
invoke  the  Agency's  permit  review  and 
objection  authority  to  address  this 
situation.  The  proposed  authority  and 
the  procedures  to  invoke  this  authority 
would  provide  that  procedural 
mechanism. 

The  proposal  provided  that  if,  after 
notice,  the  State  failed  to  submit  to  EPA 
a  draft  or  proposed  permit  for  a 
discharge  into  an  impaired  waterbody 
within  90  days  following  the  permit 
expiration  date,  the  Regional 
Administrator  could  treat  the  expired 
and  administratively-continued  permit 
as  the  State's  submission  of  a  draft  or 
proposed  permit  for  EPA  review  under 
§  123.44.  For  EPA  to  exercise  this 
discretionary  review  authority,  EPA 
would  give  the  State  and  the  discharger 
90-days  notice  of  its  intent  to  treat  the 
administrative-continuance  as  the 
reissuance  of  a  permit  containing  the 
same  terms  as  the  permit  that  had 
expired.  EPA  could  provide  this  notice 
at  any  time  following  the  90-day  period 
after  permit  expiration.  EPA's  use  of  this 
new  mechanism  would  be  discretionary. 

Once  the  environmentally-significant, 
administratively-continued  permit  was 
subject  to  review  under  §  123.44 
procedures,  EPA  would  be  able  to 
comment  on,  object  to,  or  recommend 
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changes  to  the  permit.  If  the  State,  under 
§  123.44(a).  submitted  a  draft  or 
proposed  permit  for  EPA  review  at  any 
time  before  authority  to  issue  the  permit 
passed  to  EPA  under  §  123.44(h).  EPA 
would  withdraw  its  notice  of  intent  to 
assume  permitting  authority.  At  that 
point,  existing  rules  on  EPA  objection  to 
State-issued  permits  would  govern. 
Therefore,  EPA  could  take  any 
appropriate  action,  including 
transmission  of  comments  on  or 
possible  objection  to  the  new  draft  or 
proposed  permit  submitted  by  the  State. 
Furthermore,  EPA's  ability  to  invoke 
this  authority  would  continue  until  the 
State  issues  the  final  permit.  In  other 
words,  if  a  State  submits  a  draft  or 
proposed  permit  that  EPA  believes 
resolves  all  of  the  concerns  under  the 
objection  but  fails  to  issue  the  final 
permit,  EPA  could  invoke  this  authority 
again  and  object  to  the  original  (expired 
and  administratively-continued)  permit. 

In  the  proposal,  tiie  Agency  stressed 
that  the  new  review  mechanism  would 
be  used  only  in  those  circumstances 
where  other  means  of  working  with  the 
State  to  reissue  the  permit  failed.  At  any 
lime  during  this  process,  the  State  is 
encouraged  to  explain  to  EPA  the 
reasons  for  not  reissuing  the  expired 
permit.  The  Agency  will  carefully 
consider  any  such  explanation  before 
proceeding  with  these  objection 
procedures.  Similarly,  the  Agency 
would  not  expect  to  depend  heavily 
upon  the  proposed  mechanism  in  States 
whose  administrative  continuance  laws 
operate  for  limited  periods  of  time. 

As  noted  in  the  preamble  to  the 
proposed  rule,  §  123.44(k)  would  apply 
only  to  those  expired.  State-issued 
permits  for  which  a  timely  and 
complete  application  for  renewal  has 
been  submitted  to  the  State,  and  for 
which  State  law  has  provided  for 
continuation  of  the  expired  permit.  The 
new  provision  would  not  apply  to 
unpermitted  discharges.  Existing 
authority  allows  the  Agency  to  institute 
judicial  or  administrative  actions 
igainst  unpermitted  dischargers  for 
discharging  without  a  permit,  even  if 
they  have  submitted  an  application  to 
the  State  and  the  State  has  not  issued 
the  permit. 

EPA  recognized  in  the  preamble  to  the 
proposed  rule  that  many 
administratively-continued  permits  for 
discharges  into  impaired  waters  have 
not  been  reissued  and  that  the  Agency 
expects  to  exercise  its  discretion  to  use 
this  authority  only  in  very  rare  instances 
and  only  with  respect  to 
environmentally-significant  permits. 
The  Agency  intends  to  use  its  discretion 
under  this  provision  as  one  way  to  help 
ensure  that  these  permits  will  be  issued 


in  a  timely  maimer  to  support  the 
fulfillment  of  the  CWA  goals  to  ensure 
that  water  quality  standards  are 
maintained  and  protected. 

EPA's  authority  to  make  these 
changes  to  its  regulations  was  discussed 
at  length  in  the  proposal.  EPA  restates 
the  most  important  elements  of  that 
discussion  here.  Section  30lfb)(l)(C)  of 
the  Act  directs  EPA  and  the  States  to 
include  water  quality-based  effluent 
limitations  in  NPDES  permits  tliat  will 
enable  the  waterbody  to  meet  the 
applicable  water  quality  standards. 
Also,  CWA  section  501(a)  allows  the 
Agency  to  promulgate  a  regulation  to 
implement  CWA  section  402(b)(1)(B) 
and  EPA's  authority  in  CWA  section 
402(d)  to  prevent  a  State  from  avoiding 
(or  postponing  by  lengthy 
administrative  continuance),  what 
otherwise  would  be  required  by 
reissuance.  The  Agency  bears  an 
obligation  under  CWA  section  402(c)(2) 
to  ensure  that  State  programs  and  State- 
issued  permits  comply  with  the 
requirements  of  the  Act  including 
section  402(b)(1)(B).  NPDES  permits 
may  not  be  issued  for  periods  exceeding 
five  years  (CWA  section  402(b)(1))  and 
should  be  reviewed  and  revised  in  a 
timely  fashion  to  ensvu^  compliance 
with  the  CWA  and  applicable 
regulations. 

What  comments  did  EPA  receive?  The 
following  siunmarizes  the  major 
comments  received  on  the  proposed 
authority  for  EPA  to  review,  object  to, 
and  reissue,  if  necessary,  a  State-issued 
NPDES  permit  that  has  been 
administratively-continued  after 
expiration.  The  majority  of  comments 
received  on  this  proposed  provision 
asserted  that  EPA  does  not  have  the 
statutory  authority  under  the  CWA  to 
amend  the  NPDES  regulations  to  permit 
the  Agency  to  review,  object  to,  and 
reissue  State-issued  NPDES  permits  that 
have  been  administratively-continued. 
Many  of  these  commenters  stated  that 
Congress  intended  authorized  States  to 
have  complete  authoritv  to  administer 
the  NPDES  program  and  that  EPA 
should  not  undermine  any  portion  of 
that  authority.  Some  commenters 
asserted  that  the  only  statutorily- 
authorized  mechanism  EPA  has  to 
address  State-issued,  administratively- 
continued  permits  is  to  withdraw  the 
approval  of  a  State's  NPDES  program. 

Several  commenters  expressed  their 
concern  that  EPA  does  not  have  the 
resources  to  effectively  take  on  this 
additional  regulatory  responsibility.  To 
support  this  argument,  these 
commenters  cited  EPA's  current  permit 
backlog.  Many  also  asserted  that  EPA 
does  not  have  the  expertise  to  do  a 
better  job  than  the  State.  These 


commenters  eirgued  that  State  agencies 
have  a  much  closer  relationship  with 
their  NPDES  permittees  and  would, 
therefore,  have  a  better  understanding  of 
all  aspects  of  the  permits  and  necessary 
requirements. 

A  nxunber  of  commenters  strongly 
supported  this  proposed  change  to  the 
NPDES  regulations.  Some  commenters 
expressed  their  belief  that  EPA  already 
has  the  authority  to  review  any  and  all 
NPDES  permits.  These  conmienters 
argued  that  EPA  has  an  obligation  under 
the  CWA  to  ensure  that  all  State 
programs  and  State-issued  permits 
comply  with  the  requirements  of  the 
Act.  Some  expressed  their  belief  that  the 
proposed  regulatory  language  limits 
EPA's  review  of  expired  permits  by 
allowing  this  authority  to  be  invoked 
only  for  those  expired  permits 
authorizing  discharges  to  waters  that  do 
not  attain  and  maintain  water  quality 
standards.  These  commenters  suggested 
that  the  authority  be  broadened  to  allow 
for  review  of  all  State-issued  permits 
that  have  been  administratively- 
continued  after  expiration.  Several 
commenters  also  expressed  their  belief 
that  this  authority'  should  be  mandatory 
rather  than  discretionary,  i.e.,  EPA 
should  be  required  to  review,  and 
reissue,  if  necessary,  all 
administratively-continued  permits. 
These  commenters  asserted  that 
delaying  review  results  in  unlawful 
continued  approval  of  permits 
authorizing  discharges  in  violation  of 
water  quality  standards  and  established 
TMDLs. 

Some  commenters  expressed 
procedural  concerns  regarding  the 
proposed  provision.  Many  asserted  that 
this  proposed  authority  constituted  a 
"second  veto"  authority  because  the 
Agency  already  had  the  chance  to  object 
to  the  permit  after  the  State's 
notification  of  its  intent  to  issue  the 
original  NPDES  permit.  Others 
suggested  extending  the  period  for 
States  to  Act  after  EPA  notice  from  90 
days  to  two  years.  These  commenters 
argued  that  this  time  is  necessary  to 
resolve  all  permitting  issues,  including 
the  very  complex  process  of 
incorporating  the  applicable  wasteload 
allocations  that  are  derived  under  a 
TMDL.  Some  recommended  that  EPA 
only  allow  this  authority  in  waters  that 
do  not  attain  and  maintain  water  quality 
standards  where  a  TMDL  has  been 
established. 

What  is  EPA  promulgating  today? 

After  considering  all  of  the  comments 
EPA  received  on  the  proposed 
mechanism  and  considering  further  the 
purpose  of  the  underlying  authority, 
EPA  is  today  promulgating  the 
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regulations  proposed  at  §  123.44(k) 
except  as  explained  later  in  today's 
preamble.  The  Regional  Administrator 
will  generally  have  the  discretionary 
authority  to  review,  object  to,  and 
reissue,  if  necessary,  environmentally- 
significant  State-issued  NPDES  permits 
that  have  been  administratively- 
continued  after  expiration.  An 
environmentally-significant  permit 
authorizes  a  discharge  to  a  waterbody 
that  does  not  attain  and  maintain  water 
quality  standards  where  there  is  a  need 
for  a  change  in  the  existing  permit  limits 
to  be  protective  of  water  quality 
standards. 

The  availability  of  this  authority  is 
important  for  permits  that  authorize 
discharges  of  pollutant(s)  of  concern  to 
waterbodies  in  the  absence  of  an  EPA 
approved  or  established  TMDL.  In 
particular,  the  availability  of  this 
authority,  under  these  circumstances,  is 
important  for  permits  that  do  not 
contain  limits  and/or  conditions  that 
derive  from  and  comply  with  water 
quality  standards.  Again,  the  Agency 
expects  to  use  this  authority  only  in  rare 
instances  as  States  will  continue  to  have 
the  primary  role  in  administering  the 
NPDES  program.  The  Agency  believes 
that  this  mechanism  advances  the  goals 
of  the  CWA,  to  attain  and  maintain 
water  quality  standards.  The  Agency 
further  believes  that  this  authority  is 
necessary  to  facilitate  the  fulfillment  of 
EPA's  statutory  responsibility  to  include 
water  quality-based  effluent  limitations 
in  NPDES  permits  that  meet  the 
applicable  water  quality  standards. 
(CWA  section  301(b)(1)(C)). 

In  response  to  comments  opposing 
this  provision,  EPA  does  not  believe 
that  Congress  intended  authorized 
States  to  have  unfettered  discretion  with 
regard  to  NPDES  permitting  after 
authorization.  Congress  expressed  its 
clear  intent  regarding  State-issued 
NPDES  permits  in  the  specific  text  of 
CWA  sections  402(b)(1)(B)  and  (c)(2) 
and  today's  rule  improves 
implementation  of  those  provisions. 
EPA  action  on  this  provision  of  today's 
rule  does  not  undermine  State  authority, 
but  rather  enhances  the  authority  and 
responsibility  of  authorized  States  to  the 
extent  that  a  discharger  with  an  expired 
permit  may  affirmatively  seek  action 
from  the  State  (compared  to  the  status 
quo  where  the  discharger  with  an 
expired  permit  has  no  incentive  to  seek 
action  from  the  State). 

B.  New  Tools  To  Ensure  Implementation 
ofTMDLs 

1.  Background 

In  addition  to  ensuring  reasonable 
further  progress  toward  the  attainment 
of  water  quality  standards  prior  to  an 


EPA  approved  or  established  TMDL 
(described  above),  EPA  proposed 
revisions  that  included  new  tools  to 
ensure  implementation  of  EPA 
approved  or  established  TMDLs.  EPA 
proposed  explicit  language  describing 
the  authority  of  EPA  and  States  with 
approved  NPDES  programs  to  designate 
certain  currently  unregulated  sources  as 
discharges  requiring  NPDES  permits. 
These  sources  would  have  included 
certain  animal  feeding  operations, 
aquatic  animal  production  facilities  and 
silvicultural  operations.  The  proposal 
stated  that  EPA  could  invoke  this 
authority  when  necessary  to  provide 
reasonable  assurance  that  an  EPA 
approved  or  established  TMDL  would 
be  implemented  with  respect  to  the 
particular  source  to  be  designated. 
Moreover,  EPA  proposed  that  it  could 
invoke  this  authority  when  necessary  to 
provide  reasonable  assurance  that  the 
designated  source  would  achieve  its 
allocated  load  reductions  imder  the 
TMDL. 

EPA  also  proposed  explicit  language 
describing  the  Agency's  discretionary 
authority  to  review,  object  to,  and 
reissue,  if  necessary.  State-issued 
permits  that  are  "administratively- 
continued"  after  expiration,  authorizing 
discharges  into  waters  that  do  not  attain 
and  maintain  water  quality  standards 
with  an  EPA  approved  or  established 
TMDL.  EPA  proposed  that  it  could 
exercise  this  authority  when  necessary 
to  ensiu«  that  those  permits  are 
consistent  with  applicable  wasteload 
allocations  under  a  TMDL. 

What  comments  did  EPA  receive?  The 
following  sxunmarizes  the  major 
comments  received  on  the  proposed 
new  tools  to  ensure  that  established 
TMDLs  are  implemented.  Several 
comments  expressed  support  for  EPA's 
authority  to  designate  certain  animal 
feeding  operations  (AFOs),  aquatic 
animal  production  facilities  (AAPFs), 
and  sdvicultiual  activities  as  subject  to 
the  NPDES  program.  Conversely,  several 
commenters  expressed  their  concern 
that  additional  prescriptive,  command 
and  control  requirements  would  be 
counterproductive,  impede  economic 
sustainability,  and  stall  progress  already 
made  at  the  local  level.  Some 
commenters  added  that  the  proposed 
rule  would  ahenate  the  partners  and 
cooperators  with  whom  working 
relationships  should  be  fostered.  These 
commenters  asserted  that  water  quality 
improvements  could  instead  be 
achieved  by  good  locally  lead, 
incentive-based  programs,  and 
volimtary  best  management  practices. 
Some  commenters  noted  that  volimtary 
programs,  including  the  CWA  section 
319  program,  were  inadequately  funded 


and  that  additional  resources  directed  to 
these  programs  would  be  more  effective 
in  achieving  water  quality  goals  than 
through  additional  regulatory 
mechanisms. 

Many  comments  stated  that  nonpoint 
soiuce  pollution  derived  from 
agricultural  and  silvicultural  activities 
should  not  be  regulated.  Several 
comments  stated  that  Congress  did  not 
intend  to  regulate  AFOs  or  silvicultiue 
activities  under  the  Clean  Water  Act  or 
subsequent  amendments.  EPA  also 
received  many  comments  regarding 
whether  EPA  has  the  authority  to 
designate  sources  in  NPDES-authorized 
States.  These  conunenters  expressed 
thefr  belief  that  the  proposal  was 
designed  to  extract  from  States  more 
rigorous  (i.e.  enforceable)  "reasonable 
assiu-ances"  that  nonpoint  souirce  load 
allocations  will  be  met. 

Some  comments  noted  that  the 
determination  regarding  whether  or  not 
to  permit  an  AFO,  AAPF,  or  silviculture 
activity  should  be  based  upon  whether 
or  not  the  operation  or  activity  met  the 
statutory'  definition  uf  a  point  source 
rather  than  on  case-by-case 
determinations.  Several  comments 
specifically  addressed  the  definition  of 
"point  source"  and  emphasized  that  any 
discernible,  confined  and  discrete 
conveyance  falls  within  that  definition 
and,  therefore,  all  operations  with  such 
conveyances  should  be  regulated  as 
point  sources.  Other  comments  that 
addressed  this  same  issue  asserted  that 
only  those  operations  with  a  discrete, 
confined  and  discernible  conveyance 
fall  within  the  definition  of  point  source 
and  ordy  those  can  thus  be  permitted. 

The  Agency  received  comments 
asserting  that  requiring  permits  on  a 
case-by-case  basis  violates  the  due 
process  rights  of  the  permittee  since 
there  are  no  clear  standards  to  apply 
and  no  hearing  rights  provided  to 
challenge  abusive  decision-making 
regarding  NPDES  permitting.  The 
comments  further  noted  that  permit 
decisions  should  be  based  upon  fixed 
rules  rather  than  on-the-spot  decisions 
by  Federal  employees. 

2.  Designation  of  concentrated  animal 
feeding  operations  (CAFOs) 

What  Did  EPA  Propose?  EPA 
proposed  changes  to  the  NPDES 
regulations  regarding  the  designation  of 
concentrated  animal  feeding  operations 
(CAFOs).  EPA  proposed  explicit 
language  describing  the  Agency's 
authority,  in  States  with  approved 
NPDES  programs,  to  designate  animal 
feeding  operations  (AFOs)  as  CAFOs. 
Once  designated,  these  sources  would 
be  subject  to  NPDES  program 
requirements.  This  designation 
authority,  like  the  authority  of  NPDES- 
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authorized  States  and  EPA  in 
unauthorized  States,  would  be 
discretionary.  The  proposed  authority 
was  hmited  to  instances  when  EPA 
establishes  a  TMDL  and  determines 
designation  is  necessary  to  provide 
reasonable  assurance  that  the  TMDL 
will  be  implemented.  If  the  Agency 
chose  to  invoke  this  authority,  it  would 
do  so  on  a  case-by-case  basis  and  only 
in  those  instances  where  other  means  of 
working  with  the  State  were  not 
successful. 

The  ^fPDES  regulaUons  for  CAFOs 
first  define  the  term  "animal  feeding 
operation"  (AFO)  and  then  the  term 
"concentrated  animal  feeding 
operation"  (CAFO).  An  operation  must 
first  be  an  AFO  before  it  can  be  defined 
or  designated  as  a  CAFO.  The  term 
"animal  feeding  operation"  is  defined  in 
EPA  regulations  as  a  "lot  or  facility" 
where  animals  "have  been,  are,  or  will 
be  stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12  month  period  and  crops, 
vegetation  forage  growrth,  or  post-harvest 
residues  are  not  sustained  in  the  normal 
growing  season  over  any  portion  of  the 
lot  or  facility"  See  §  122.23. 

Once  a  facility  meets  the  AFO 
definition,  its  size,  determined  by  the 
total  numbers  of  animals  confined,  is  a 
fundamental  factor  in  determining 
whether  it  is  a  CAFO.  The  animal 
livestock  industry'  is  diverse  and 
includes  a  number  of  different  types  of 
animals  that  are  kept  and  raised  in 
confined  situations.  To  define  these 
various  livestock  sectors,  EPA 
regulations  established  the  concept  of 
an  "animal  unit"  (AU)  (Part  122 
Appendix  B).  An  AU  varies  according  to 
animal  type.  One  animal  is  not 
necessarily  equal  to  one  AU.  The 
regulations  assign  a  multiplication 
factor  for  each  livestock  type,  except 
poultrv. 

An  AFO  is  a  CAFO  either  if  it  meets 
the  regulatory  definition  of  a  CAFO  or 
it  is  designated  as  a  CAFO  on  a  case-by- 
case  basis.  An  AFO  is  defijied  as  a 
CAFO  where  more  than  1 ,000  AUs  (as 
defined  by  the  existing  regulation)  are 
confined  at  a  facility.  These  CAFOs  are 
considered  "large  CAFOs."  In  general,  a 
medium-sized  AFO  where  more  than 
300  AUs  are  confined  at  a  facility  is  also 
defined  as  a  CAFO  where  pollutants  are 
discharged  either  into  navigable  waters 
through  a  maiunade  ditch,  or  directly 
into  waters  that  originate  outside  of  and 
pass  over,  across,  or  through  the  facility, 
or  come  into  direct  contact  with  the 
confined  animals.  Today's  regulation 
does  not  address  AFOs  that  are  defined 
as  CAFOs  under  these  criteria. 

As  mentioned,  an  AFO  can  become  a 
CAFO  subject  to  NPDES  permitting 


through  case-by-case  designation.  See 
§  122.23(c).  Case-by-case  designations 
are  based  on  a  Director's  determination 
that  the  operation  or  facility  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States.  In 
designating  an  operation  or  facility  as  a 
significant  contributor  of  pollutants,  the 
Director  essentially  finds  that  the 
facility's  discharges  are  more  like  point 
soiu-ces  already  subject  to  NPDES 
regulation  than  those  agricultural 
nonpoint  sources  that  are  not.  EPA 
regulations  define  the  term  "Director" 
as  the  EPA  Regional  Administrator  or 
the  State  Director  (in  States  authorized 
to  administer  the  NPDES  program),  as 
the  context  requires,  or  an  authorized 
representative.  See  §  122.2.  This 
definition  explcdns  that  when  there  is  an 
approved  State  program,  "Director" 
normally  means  the  State  Director  but 
that  in  some  circumstances,  EPA  retains 
the  authority  to  take  certain  actions 
even  when  there  is  an  approved  State 
program.  In  the  proposed  rule,  EPA 
identified  designation  of  CAFOs  and 
concentrated  aquatic  animal  production 
facilities  (CAAPFs)  as  instances,  where 
the  context  requires,  that  EPA  retain 
authority  in  authorized  States. 

In  making  the  determination  that  a 
soiurce  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States,  the  Director  conducts  an  on-site 
inspection  of  the  facility  and  considers 
the  follovdng  factors:  (1)  The  size  of  the 
animal  feeding  operation  and  the 
amount  of  wastes  reaching  waters  of  the 
United  States;  (2)  the  location  of  the 
animal  feeding  operation  relative  to 
waters  of  the  United  States;  (3)  the 
means  of  conveyance  of  animal  wastes 
and  process  waste  waters  into  waters  of 
the  United  States;  (4)  the  slope, 
vegetation,  rainfall,  and  other  factors 
affecting  the  likelihood  or  frequency  of 
discharge  of  animal  wastes  and  process 
waste  waters  into  waters  of  the  United 
States;  and  (5)  other  relevant  factors.  See 
§  122.23(c).  One  such  relevant  factor 
could  be  the  water  quahty  of  the 
receiving  water,  including  the  degree  of 
nonattainment  of  water  quality 
standards. 

EPA  has  designated  AFOs  as  CAFOs 
in  States  where  it  is  the  NPDES 
permitting  authority  although  it  has 
done  so  only  on  rare  occeisions.  EPA 
believes  it  should  be  able  to  designate 
■facilities  in  NPDES-authorized  States  as 
well,  for  example,  to  assure 
implementation  of  an  EPA-established 
TMDL.  EPA,  therefore,  proposed  to 
revise  §  122.23  to  include  explicit 
language  describing  the  Agency's 
authority  (imder  certain  circumstances 
discussed  below)  to  make  such 


designations  in  instances  when  the  State 
has  not  already  done  so. 

The  proposed  regulatory  change 
limited  the  exercise  of  this  discretion  to 
the  situation  where  EPA  establishes  a 
TMDL  for  a  waterbody  in  an  authorized 
State  and  determines  that  designation  is 
necessary  to  provide  reasonable 
assurance  that  the  wasteload  allocations 
and  load  allocations  under  the  TMDL 
will  be  achieved.  EPA  may  estabhsh  a 
TMDL  for  a  State  where  a  State  fails  to  ' 
establish  a  TMDL  for  a  waterbody  in 
accordance  with  its  approved  schedule 
or  where  EPA  disapproves  a  State- 
established  TMDL.  States  must  submit 
each  TMDL  they  establish  to  EPA  for 
approval.  EPA  is  today  promulgating 
regulations  to  require  States  to  submit  a 
plan  to  implement  the  load  allocations 
and  wasteload  allocations  of  a  TMDL. 
EPA  will  evaluate  the  adequacy  of  the 
implementation  plan  (a  required 
element  of  a  TMDL)  in  determining 
whether  to  approve  a  TMDL.  If  EPA 
disapproves  a  TMDL  based  on  a 
determination  that  the  implementation 
plan  is  inadequate  EPA  would  then 
need  to  establish  the  TMDL  itself, 
including  an  implementation  plan. 

The  implementation  plan  must 
provide  reasonable  assm-ance  that  the 
control  actions  and/or  management 
measures  required  to  implement  the 
load  allocations  and  wasteload 
allocations  of  the  TMDL  will  be  put  in 
place  and  the  load  allocations  and 
wasteload  allocations  will  be  met.  Thus, 
EPA  may  disapprove  the  TMDL  if  the 
Agency  determines  that  the  wasteload 
allocation  or  load  allocation  is  not 
appropriate,  or  the  implementation  plan 
does  not  provide  such  reasonable 
assurance.  For  example,  EPA  may 
determine  that  the  implementation  plan 
lacks  reasonable  assurance  that  certain 
AFOs  will  achieve  and  maintain  their 
respective  pollutant  load  allocations. 
Under  these  circiunstances,  EPA 
proposed  that  it  would  work  with  the 
State  to  provide  the  necessar>' 
reasonable  assurance.  EPA  might 
suggest  to  the  State,  for  example,  that 
certain  additional  management 
measures  be  put  in  place  to  control  the 
water  quality  impacts  from  AFOs 
contributing  to  the  water  quality 
impairment  necessitating  the  TMDL. 
EPA  also  might  recommend  that  certain 
improvements  be  made  to  existing  State 
programs,  whether  voluntary  or 
regulatory,  to  control  water  quality 
impacts  from  such  sources. 

Ii  working  with  the  State  to  achieve 
reasonable  assurance  has  failed, 
however,  EPA  proposed  that  it  would 
disapprove  the  TMDL  and  thereafter 
establish  the  TMDL,  including  an 
implementation  plan.  Under  these 
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circumstances,  EPA  proposed  that  the 
Agency  may  then  determine  that  an 
AFO  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States.  EPA  may  also  determine  that  the 
best  way  for  EPA  to  provide  reasonable 
assurance  that  such  feedlot  pollutant 
sources  achieve  and  maintain  assigned 
pollutant  load  allocations  is  through  the 
issuance  (and  enforcement)  of  an 
NPDES  permit.  Under  the  proposal,  EPA 
could  then  invoke  its  designation 
authority  and  require  the  AFO  to  seek 
an  NPDES  permit  as  a  CAFO. 

What  comments  did  EPA  receive?  In 
addition  to  the  conunents  noted  above 
under  the  section  titled  "What 
Comments  Did  the  Agency  Receive  on 
These  Proposed  New  Tools,"  the 
Agency  received  several  comments 
specific  to  the  proposed  designation  of 
animal  feeding  operations.  The 
following  discussion  summarizes  some 
of  the  major  comments  received  on  this 
provision.  EPA  received  several 
comments  supporting  the  proposed 
authority  to  designate  certain  AFOs. 
Many  commenters  also  recommended 
that  using  its  designation  authority,  the 
Agency  correct  NPDES-authorized 
States  that  fail  to  properly  permit  all 
large  AFOs  as  CAFOs. 

Many  commenters,  on  the  other  hand, 
opposed  EPA  designation  in  NPDES- 
authorized  States.  These  commenters 
asserted  that  States  should  have  the  lead 
in  regulating  AFOs  and  expressed 
concern  that  the  proposed  rule  would 
result  in  increased  coordination  costs 
for  Federal  and  Stale  governments. 
Others  expressed  concern  that  EPA 
designation  of  AFOs  in  NPDES- 
authorized  States  would  not  be 
consistent  with  a  State's  designation 
authority.  These  commenters  asserted 
that  EPA  is  not  required  to  conduct  the 
same  analysis  as  a  State  when  deciding 
whether  to  require  a  permit. 

Several  conunents  stated  that  EPA 
could  not  intervene  in  NPDES- 
authorized  States  unless  it  decides  to 
withdraw  the  NPDES  program. 
Commenters  stated  that  EPA 
designation  in  authorized  States  would 
conflict  with  State  decisions  regarding 
its  NPDES  program,  for  example,  by 
overriding  a  State's  decision  not  to 
regulate  certain  AFOs.  One  commenter 
expressed  concern  that  the  rule  could 
result  in  inconsistent  permitting 
decisions  for  similar  sources  located  in 
different  EPA  Regions. 

EPA  also  received  comments 
recommending  that  a  limit  or  threshold 
level  be  established  for  the  number  of 
small  AFOs  that  would  be  designated  on 
a  case-by-case  basis  under  this  rule. 
These  commenters  suggested  that  such 
a  limitation  would  place  a  cap  on  the 


potential  strain  to  State  resources 
caused  by  the  inclusion  of  a  large 
number  of  additional  facilities  that 
would  be  added  to  the  NPDES  program. 
Some  comments  stated  that  only  AFOs 
that  discharge  pollutants  from  a  point 
soiuce — a  discrete,  confined, 
discemable  conveyance — can  be 
permitted  whereas  nonpoint  source 
dischargers  could  not.  Others 
commented  that  Congress  only  intended 
to  regulate  large  AFOs. 

What  is  EPA  promulgating  today?  In 
response  to  comments  received  on  the 
proposed  rule.  EPA  is  not  taking  final 
action  on  the  proposed  changes  to  the 
NPDES  regulations  applicable  to  AFOs 
and  CAFOs  at  §  122.23. 

3.  Designation  of  Concentrated  Aquatic 
Animal  Production  Facilities  (CAAPFs) 

What  did  EPA  propose?  EPA 
proposed  changes  to  the  NPDES 
regiilations  regarding  the  designation  of 
concentrated  aquatic  anunal  production 
facilities  (CAAPFs).  EPA  proposed 
explicit  language  describing  its 
authority,  in  States  with  approved 
NPDES  programs,  to  designate  aquatic 
animal  production  facilities  (AAPFs)  as 
CAAPFs.  Once  designated,  these 
sources  would  become  subject  to 
NPDES  program  requirements.  This 
designation  authority  would  be 
discretionary  and  if  invoked,  would  be 
used  on  a  case-by-case  basis.  The 
proposed  authority  was  limited  to 
instances  where  EPA  is  establishing  a 
TMDL  and  the  Agency  determines  that 
designation  is  necessary  to  provide 
reasonable  assurance  that  the  TMDL 
will  be  implemented.  The  Agency's 
purpose  and  basis  for  this  action  is 
nearly  identical  to  the  purpose  and  basis 
explained  for  EPA  designation  of 
CAFOs  in  NPDES-authorized  States. 

Under  existing  regulations, 
concentrated  aquatic  animal  production 
facilities  are  subject  to  the  NPDES 
program.  As  with  AFOs,  one  situation  in 
which  an  AAPF  is  considered 
"concentrated"  and  thus  subject  to 
NPDES  permitting,  is  when  the  Director 
so  designates  the  operation  or  facility  on 
a  case-by-case  basis.  See  §  122.24(c).  As 
with  case-by-case  designations  of 
CAFOs,  case-by-case  designations  of 
CAAPFs  are  based  on  a  determination 
that  the  operation  or  facility  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States.  In 
designating  an  operation  or  facility  as  a 
significant  contributor  of  pollutants,  the 
Director  essentially  finds  that  the 
facility's  discharges  are  more  like  point 
sources  already  subject  to  NPDES 
regulation  than  agricultural  nonpoint 
sources  that  are  not. 


In  making  the  determination  that  an 
AAPF  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States,  the  Director  conducts  an  on-site 
inspection  of  the  facility  and  considers 
the  following  factors:  (1)  The  location 
and  quality  of  the  receiving  waters  of 
the  United  States;  (2)  the  holding, 
feeding  and  production  capacities  of  the 
facility;  (3)  the  quantity  and  nature  of 
the  pollutants  reaching  waters  of  the 
United  States;  and  (4)  other  relevant 
factors.  See  §  122.24(c).  The  proposed 
regulatory  change  would  restrict  EPA's 
authority  to  exercise  the  discretion  to 
designate  CA,\PFs  to  the  same  limiting 
situations  for  designating  CAFOs, 
specifically,  when  EPA  establishes  a 
TMDL  for  a  waterbody  in  an  authorized 
State  and  determines  that  designation  is 
necessary  to  provide  reasonable 
assurance  that  the  wasteload  allocations 
and  load  allocations  under  the  TMDL 
will  be  achieved. 

In  addition,  the  preamble  to  the 
proposed  rule  offered  an  interpretation 
of  the  distinction  between 
"aquaculture"  and  "concentrated 
aquatic  animal  production  facilities." 
Based  on  additional  consultation, 
today's  preamble  offers  a  clarification  to 
that  interpretation  as  explained  below. 

What  comments  did  EPA  receive?  In 
addition  to  the  comments  noted  above 
under  the  section  titled  "What 
Comments  Did  EPA  Receive  on  These 
Proposed  New  Tools,"  the  Agency 
received  several  comments  specific  to 
the  designation  of  CAAPFs  EPA 
received  very  few  comments  addressing 
issues  relevant  solely  to  the  designation 
of  CAAPFs.  The  following  is  a  summary 
of  those  comments  One  comment 
expressed  support  for  the  proposal  but 
suggested  that  the  scope  of  designation 
authority  should  be  broadened.  This 
commenter  expressed  concern  that  there 
were  too  many  exemptions  under  which 
a  facility  would  not  be  covered  under 
the  NPDES  program  and  that  the 
proposal  should  be  revised  to  allow  for 
designation  of  all  CAAPFs  in  every 
instance. 

Most  of  the  comments  received 
opposed  EPA's  proposal  to  designate 
certain  AAPFs  in  those  instances  where 
other  means  of  working  with  a  State 
have  failed.  One  commenter  expressed 
concern  that  the  proposal  was  a 
questionable  expansion  of  EPA's 
authority  to  supercede  current  State 
actions  that  efficiently  and 
economicallv  regulate  CAAPFs.  This 
commenter  stated  that  States  with  large 
aquatic  production  industries  already 
have  a  comprehensive  regulatory 
framework,  enforcement  authority  and 
compliance  assistance,  as  well  as 
voluntary  incentives,  including  operator 
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training  and  certification,  complaint 
systems,  and  coordination  with  various 
State  agencies. 

What  is  EPA  promulgating  today?  hi 
response  to  comments  received  on  the 
proposed  rule,  EPA  is  withdrawing  the 
proposed  changes  to  the  NPDES 
regulations  applicable  to  AAPFs  and 
C.'^APFs  at  §122.24. 

By  today's  preamble,  however,  EPA 
offers  a  clarification  of  its  interpretation 
of  the  distinction  between 
"aquaculture"  and  "concentrated 
aquatic  animal  production  facilities." 
The  preamble  to  the  proposed  rule 
differentiated  between  "aquaculture" 
and  "aquatic  animal  production 
facilities"  based  on  the  location  of 
aquatic  stock  confinement  relative  to 
jurisdictional  waters  of  the  United 
States.  The  proposal  indicated  that  with 
respect  to  "aquaculture,"  aquatic  stock 
is  confined  within  jurisdictional  waters 
whereas  aquatic  stock  in  "aquatic 
animal  production  facilities"  is  not 
confined  within  jurisdictional  waters 
but  the  facilities  discharge  to 
jurisdictional  waters.  Upon  closer 
review  of  the  original  CWA  legislative 
history,  the  regulations  for  aquaculture 
and  aquatic  animal  production  facilities, 
and  past  Agency  statements  on  the 
matter,  EPA  today  clarifies  the 
statements  in  the  preamble  to  the 
proposed  rule.  As  an  initial  matter,  the 
Agency  notes  that  it  did  not  intend  to 
amend  or  revise  existing  EPA 
interpretations  regarding  the  scope  of 
the  two  regulations,  but  merely  to 
provide  clarification  for  the  reader.  EPA 
regrets  any  confusion  fostered  by  the 
proposal. 

Section  318  of  the  CWA  specifically 
addresses  "aquacultiu-e."  The  CWA 
does  not  specifically  address 
"concentrated  aquatic  animal 
production  faciUties."  The  latter  are  a 
type  of  "concentrated  animal  feeding 
operation,"  which  the  CWA  explicitly 
identifies  as  a  "point  source."  The 
legislative  history  is  clear  that 
"aquaculture,"  as  the  term  is  used  in 
Section  318  of  the  Act,  is  intended  to 
refer  to  controlled  conditions  at  an 
approved  aquaculture  project,  i.e., 
innovative  reuse  of  effluent  discharged 
from  municipal  and/or  industrial 
sources.  In  1977,  EPA  explained  that 
aquaculture  projects  were  viewed  as  one 
way  to  put  existing  pollution  to 
productive  use.  {42  FR  25478,  May  17, 
1977.)  ("aquaculture  projects  using 
pollutants  within  navigable  waters  will 
be  unique  since  discharges  in  excess  of 
those  permitted  pursuant  to  effluent 
limitations  are  to  be  allowed  within  the 
pniject  area.").  When  EPA  proposed  the 
aquaculture  regulations  in  August  1978, 
the  proposed  regulatory  text  provided: 


The  regulations  are  intended  to  authorize, 
on  a  selective  basis,  controlled  discharges 
which  could  otherwise  be  unlawful  under 
the  Act  in  order  to  determine,  in  a  carefully 
supervised  manner,  the  existing  and 
potential  feasibility  of  using  pollutants  to 
grow  aquatic  organisms  which  can  be 
harvested  and  used  beneficially  and  to 
encourage  such  projects,  while  at  the  same 
time  protecting  the  other  beneficial  uses  of 
the  waters. 

Section  125.15(b)  (as  proposed  at  43 
FR  37132  on  August  21,  1978).  The 
Agency  further  proposed  that: 

These  regulations  do  not  apply  to  those 
aquaculture  facilities  such  as  fish  hatcheries, 
fish  farms,  and  similar  projects  which  do  not 
use  discharges  of  wastes  from  a  separate 
industrial  or  municipal  point  source  for  the 
maintenance,  propagation  and/or  production 
of  harvestable  freshwater,  marine,  or 
estuarine  organisms.  Such  projects  are 
regulated  directly  as  aquatic  animal 
production  facilities  under  section  402  of  the 
Act. 

Section  125.15(c)  (as  proposed  on 
August  21,  1978).  The  1978  proposal 
was  nearly  identical  to  the  aquaculture 
regulations  then  in  existence  under  Part 
115.  Its  purpose  was  to  incorporate  the 
Part  115  regulations  into  the  NPDES 
permit  regulations,  reflecting  the 
Agency's  intent  to  merge  aquaculture 
permitting  into  the  NPDES  program 
following  changes  to  Section  318  in  the 
1977  CWA  amendments.  While  the 
current  regulations  addressing 
aquaculture  have  changed  slightly  and 
been  renumbered,  the  proposed 
regulatory  text  quoted  above  most 
clearly  illustrates  the  distinction 
between  "aquacult\ire"  within  the 
meaning  of  CWA  section  318  and 
regulated  under  §  122.25,  and 
'concentrated  aquatic  animal 
production  facilities  "  regulated  under 
§  122.24.  Therefore,  by  today's  final 
rule,  EPA  is  clarifying  that  the 
distinction  between  "aquaculture"  and 
"concentrated  aquatic  animal 
production  facilities"  is  not  based  on 
the  location  of  aquatic  stock 
confinement  relative  to  jurisdictional 
waters  of  the  United  States.  Most 
commercial  fish  husbandry  that  the 
layperson  refers  to  as  "aquaculture," 
including  fish  farms  located  in  waters  of 
the  U.S.,  is  subject  to  NPDES  regulation 
under  the  rubric  "concentrated  aquatic 
animal  production  facility."  As  with 
feedlots,  an  "aquatic  animal  production 
facility"  is  subject  to  regulation  under 
the  NPDES  permitting  program  only  if 
the  facility  is  "concentrated"  according 
to  the  NPDES  regulations. 


4.  Designation  of  Point  Source  Storm 
Water  Discharges  Associated  With 
Silvicuhural  Operations 

What  did  EPA  propose?  The  proposed 
regulations  would  have  provided  States 
authorized  to  administer  the  NPDES 
program  and  EPA  with  the  opportunity 
to  use  the  NPDES  program  to  manage 
pollution  from  forestry  operations  under 
certain  circumstances.  As  proposed,  a 
State  could  designate  a  forestiy 
operation  not  already  subject  to  NPDES 
permit  requirements,  as  requiring  an 
NPDES  permit  only  (1)  where  the 
operation  includes  a  physical 
"discharge"  of  storm  water  from  a 
discrete,  confined,  discernible 
conveyance  (a  physical  point  source); 
and  (2)  upon  a  determination  that  the 
operation  was  a  "significant  contributor 
of  pollutants"  or  was  contributing  to  the 
violation  of  a  water  quality  standard. 
The  proposal  would  have  also  provided 
EPA  with  this  designation  authority. 
The  Agency's  use  of  this  authority, 
however,  would  have  been  limited  to 
instances  where  the  Agency  establishes 
a  TMDL  and  designation  is  deemed 
necessary  to  provide  "reasonable 
assurance"  that  a  soiut:e  would  meet  its 
allocated  load  reductions  under  the 
TMDL. 

Under  the  proposed  regulations, 
pollutants  from  forestry  operations  that 
do  not  cause  significant  water  quality 
problems  would  not  be  subject  to  the 
NPDES  program.  Even  where  forestry 
activities  were  causing  significant  water 
quality  problems.  State  permitting 
authorities  would  have  retained  the 
option  of  determining  that  approaches 
other  than  the  NPDES  program,  such  as 
State  voluntary  or  alternate  regulatory 
programs,  would  be  more  effective  and 
sufficient  to  restore  the  hedth  of  the 
polluted  waterbody. 

As  proposed,  where  a  State  identifies 
a  polluted  waterbody,  the  State  would 
be  required  to  develop  a  TMDL  to 
restore  the  water  and  provide 
"reasonable  assiu-ance"  that  the 
necessary  pollution  controls  would 
actually  be  implemented.  States 
authorized  to  administer  the  NPDES 
program  would  have,  among  others,  the 
option  to  issue  an  NPDES  permit  for  a 
point  source  discharge  of  storm  water 
associated  with  a  forestry  operation  to 
provide  "reasonable  assurance"  that  the 
pollution  control  measures  would  be 
implemented.  EPA  noted  in  the 
proposal  that  the  Agency  expected  that 
States  would  use  this  permit  option 
only  to  address  "bad  actors"  who  had 
not  responded  to  various  non-regulatory 
approaches  and  were  not  adequately 
implementing  best  management 
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practices  to  control  water  quality 
impacts. 

The  Clean  Water  Act  requires  that 
EPA  review  and  approve  TMDLs  as 
adequate  to  restore  the  health  of 
polluted  waters.  Where  a  State  TMDL  is 
not  adequate  and  EPA  disapproves  the 
TMDL,  EPA  is  required  to  establish  the 
TMDL.  In  cases  where  EPA  establishes 
a  TMDL  that  identifies  silvicultural 
activities  as  a  significant  source  of 
pollutant  loadings,  the  Agency  proposed 
that  it  would  work  with  the  States  and 
rely  on  voluntary,  incentive-based 
approaches,  where  such  approaches  are 
proven  to  be  effective,  to  provide 
reasonable  assurance  that  the  loads  and 
wasteloads  allocated  in  the  TMDL 
would  be  achieved.  Where  working  with 
the  State  did  not  prove  successful,  the 
proposed  regulations  would  have 
allowed  EPA  to  designate,  as  a  point 
source  discharge,  the  addition  of 
pollutants  from  forestry  activities  that 
discharge  storm  water  through  a 
discrete,  confined,  discernible 
conveyance.  As  discussed  in  the 
preamble  to  the  proposed  regulations, 
EPA  expected  that  the  Agency  would 
use  this  authority  only  as  a  last  resort. 
To  accomplish  this  objective  and 
achieve  the  intended  result  in  the  least 
burdensome  fashion,  EPA  proposed 
changes  to  the  silviculture  and  storm 
water  permit  provisions  at  §§  122,27 
and  122.26. 

Forests  have  a  significant  role  in 
protecting  the  quality  of  our  Nation's 
waters.  Covering  about  one- third  of  the 
Nation's  land  area,  forests  are  the  source 
of  about  two-thirds  of  the  Nation's 
nuioff,  excluding  Alaska.  Vegetated 
forested  lands  help  to  dissipate  rain, 
reduce  flooding  and  slow  storm  water 
runoff.  In  addition,  forested  lands  help 
to  refill  undergroimd  aquifers,  cool  and 
cleanse  water,  and  provide  critical 
habitat  for  fish  and  wildlife.  Forests  also 
improve  our  quality  of  life  by  providing 
abundant  recreational  opportunities. 

EPA  recognized  that  implementing 
properly  designed  forest  management 
plans  can  result  in  silvicultural 
activities  that  are  both  profitable  and 
protective  of  water  quality.  These  plans 
can  be  designed  to  include  mechanisms 
that  would  acconunodate  the  full  range 
of  forestry  activities  that  might 
otherwise  pollute  waters  (e.g.,  by 
designating  special  areas  for  protection: 
planning  the  proper  timing  of  forestry 
activities;  describing  best  management 
measures  for  road  layout,  design, 
construction,  and  maintenance;  and 
identifying  the  most  appropriate 
methods  for  harvesting  and  forest 
regeneration).  EPA  also  recognized  that 
in  many  parts  of  the  country,  Federal 
agencies,  States,  and  professional  forest 


managers  are  implementing  effective 
forest  management  plans  combining  a 
range  of  tools  including  education, 
financial  assistance,  and  regulatory 
requirements. 

Despite  these  public  and  private  forest 
management  efforts,  silvicultural 
activities  may  yet  contribute  to  water 
quality  impairments  and  aquatic  habitat 
loss  (e.g. ,  when  operators  resist  such 
forest  management  efforts  or  when 
forest  management  efforts  become 
outdated  or  unresponsive  to  current 
conditions).  Impairments  and  habitat 
loss  may  occur  due  to  sediment  and 
nutrient  pollutant  loadings,  adverse 
impacts  to  runoff  and  infiltration 
patterns,  and  water  temperature 
increases.  Discharges  due  to  improper 
road  design,  location,  maintenance  and 
use  also  can  impair  aquatic  ecosystems 
and  result  in  physical  alterations  in 
stream  channel  morphology  and 
substrate  composition,  stream  bank 
destablization,  changes  in  flow  regime, 
habitat  fragmentation,  etc. 
("Environmental  Assessment  to  the 
Interim  Rule:  Administration  of  the 
Forest  Development  Transportation 
System:  Temporary  Suspension  of  Road 
Construction  and  Reconstruction  in 
Utuoaded  Areas,"  February  1999,  USDA 
Forest  Service).  Sedimentation  due  to 
uncontrolled  discharges  from 
silviculture  activities,  for  example, 
discharges  from  forest  road  building, 
threatens  water  quality  and  important 
aquatic  habitat. 

hi  1998,  32  States  identified  forestry 
as  a  source  of  water  quality  problems 
that  affect  more  than  20,000  miles  of 
rivers  and  streams,  220,000  acres  of 
lakes,  and  15  square  miles  of  coastal 
waters.  This  data  was  derived  from  an 
unpublished  analysis  using  data  from 
the  1998  section  303(d)  Usts  and  the 
CWA  section  305(b)  reports.  The 
Agency  believes  that  these  numbers 
underestimate  the  number  of  waters 
impaired  by  forestry  operations  due  to 
a  number  of  data  limitations. 

EPA  proposed  changes  to  the  NPDES 
regulations  for  silviculture  and  for  storm 
water  discharges  in  order  to  address  this 
potential  soxu'ce  of  significant 
impairment.  Most  discharges  of  storm 
water  associated  with  road  building  and 
other  land  distuirbing  activity  that 
disturbs  more  than  five  acres  of  land  are 
currently  regulated  under  the  NPDES 
permitting  program  pursuant  to  the 
NPDES  permit  regulations  for  storm 
water  discharges  at  §  122.26.  EPA 
published  the  storm  water  discharge 
application  regulations  in  1990.  After 
promulgation  of  those  regulations,  and 
in  discussions  with  stakeholders,  it 
became  clear  to  EPA  that,  at  a 
minimum,  there  was  a  perception  of  a 


"gap"  in  regulatory  treatment  of 
silviculture  roads  compared  to  all  other 
types  of  roads.  This  regulatory  gap  arose 
based  on  the  NPDES  regulation 
addressing  silvicultural  sources  which 
identified,  among  other  things, 
silvicultural  "road  construction  and 
maintenance  from  which  there  is 
natural  runoff  as  a  nonpoint  source 
silvicultural  activity. 

The  Agency  believes  that  it  acted 
within  its  delegated  authority  when  it 
proposed  to  remove  this  sentence  from 
the  regulation.  EPA  proposed  that, 
under  limited  circumstances,  when  a 
silvicultural  activity  results  in  a 
"physical"  point  source  discharge  that 
can  and  should  be  regulated  under 
NPDES  permits,  like  those  for  other 
storm  water  discharges,  States  and  EPA 
should  have  the  option  of  using  the 
NPDES  program  as  a  mean.s  to  address 
the  water  quality  impacts  from  a 
significant  remaining,  unregulated 
source  of  pollutants  causing  adverse 
impacts  to  water  qualitv  Specifically, 
the  Agency  believed  that  this  option 
should  be  available  to  address  those 
sources  that  are  doing  a  poor  job  of 
implementing  measures  designed  to 
prevent  water  qualitv  problems. 

The  proposal  would  have  prtivided  all 
NPDES  permitting  authorities  with 
sufficient  authority  to  regulate 
"physical"  point  source  discharges  fi-om 
silvicultural  sources  not  already  subject 
to  NPDES  permit  requirements.  Again, 
the  Agency  hastens  to  note  that  the 
existing  limitation  on  regulation  of 
discharges  from  silvicultural  sources 
was  not  compelled  by  the  CWA.  EPA 
promulgated  the  existing  regulation  on 
silviculture  based  on  the  interpretive 
authority  for  rulemaking  under  CWA 
section  501(a).  which  authorizes  the 
Administrator  to  prescribe  regulations 
that  are  necessary  to  carry  out  her 
functions  under  the  Act  The  CWA 
preserves  the  rights  of  States  to 
experiment  with  alternative  regulatory 
(and  non-regulatory)  approaches  to 
control  nonpoint  sources  of  pollution. 
The  CWA  does  not  provide  specific 
legal  authority  for  EPA  to  regulate 
nonpoint  sources  in  a  way  that  would 
assure  the  attairunent  of  water  quality 
standards.  Such  authority  is  reserved  for 
the  States. 

Under  the  proposed  rule.  EPA  would 
have  deleted  a  sentence  from  the 
existing  NPDES  regulations  that 
identifies  a  series  of  nonpoint  source 
silvicultural  activities  (§  122.27(b)(1)). 
While  most  such  activities,  in  fact,  can 
result  in  diffuse  runoff  (i.e.,  a  nonpoint 
source  of  pollutants),  some  discharges 
from  some  silvicultural  activities  may 
physically  resemble  point  source 
discharges.  As  early  as  1976,  the  Agency 
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-struggled  to  articulate  a  general 
definition  for  the  term  nonpoint  source. 
(41  FR  24709,  24710  col.2,  lune  18, 
1976).  There  was,  and  perhaps  remains, 
however,  no  precise  and  absolute 
definition.  Id.  In  the  1976  preamble, 
EPA  relied  on  three  criteria  to 
characterize  nonpoint  sources: 
Pollutants  discharged  are  induced  by 
natural  processes;  pollutants  discharged 
are  not  traceable  to  any  discrete  or 
dentifiable  facility;  and  pollutants 
hscharged  are  better  controlled  through 
the  utilization  of  BMPs,  including 
process  and  planning  techniques.  As 
evidenced  by  implementation  of  the 
NPDES  permitting  program  for  storm 
water  discharges  associated  with 
construction,  the  first  and  third  of  these 
criteria  are  probably  less  meaningful  in 
the  current  context  of  silvicultural  road 
building  and  maintenance. 

As  explained  m  the  preamble  to  the 
proposed  rule.  EPA  premised  the 
existing  silviculture  regulation  (at 
§  122.27)  on  a  judicial  decision  that  held 
that  EPA  could  not  exempt  any  point 
sources  from  the  NPDES  permitting 
program.  See  Natural  Resources  Defense 
Council.  Inc.  v.  Costle.  568  F.2d  1369 
(D.C.  Cir.  1977).  EPA  interprets  the  1987 
storm  water  amendments  in  CWA 
section  402(p)(l)  to  essentially 
supercede  this  judicial  finding  and 
create  a  new  category^  of  "unregulated 
point  sources."  In  place  of  this 
regulatory  gap  from  permitting  for 
silvicultural  discharges,  the  proposed 
rule  would  allow  for  case-by-case 
regulation  of  a  new  category'  of 
"unregulated  point  sources"  associated 
with  the  silvicultural  activities  that  are 
currently  unregulated  under  the  NPDES 
})rogram.  Note  that  "return  flows  from 
irrigated  agriculture"  and  "agricultural 
storm  water"  are  "statutor>-"  nonpoint 
sources  (based  on  CWA  section 
502(14)).  As  such.  EPA  can  not  and 
would  not  attempt  to  regulate  those 
statutory  nonpoint  sources  under  the 
NPDES  permitting  program.  The  Agency 
emphasizes  that  the  proposal  would 
have  affected  only  those  currently 
unregulated  silvicultural  activities  that 
cause  "physical"  point  source 
disc:harges.  As  discussed  previously, 
except  for  some  CAFOs,  a  tenn 
specifically  included  in  the  definition  of 
"point  source."  the  N'PDES  permit 
requirement  only  applies  when  a 
particular  source  has  the  "physical 
characteristics "  of  a  point  source 
discharge  As  a  threshold  matter, 
regulation  as  a  point  source  requires  a 
"discrete,  confined,  and  discernible 
conveyance."  CWA  section  502(14),  33 
U.S.C' section  1362(14). 

In  the  1987  amendments  to  the  CWA, 
Congress  established  a  general 


moratorium  against  permitting 
discharges  composed  entirely  of  storm 
water  in  CWA  section  402{p)(l).  As 
such,  the  section  created  the  category  of 
"uxu-eguiated"  point  sources  of  storm 
water  described  above.  Uru-egulated 
point  sources  of  storm  water  are  point 
sources  to  which  the  NPDES  permitting 
program  does  not  apply.  CWA  section 
402(p)(2)  identified  discharges  that  are 
not  subject  to  the  moratorium,  including 
discharges  from  municipal  separate 
storm  sewer  systems  serving 
populations  over  a  certain  size,  as  well 
as  storm  water  discharges  associated 
with  industrial  activity. 

Of  particular  interest,  CWA  section 
402(p)(2)(E)  specifically  identifies  a 
category  of  discharges — other  than 
municipal  or  industrial  storm  water 
discharges — that  can  be  regulated  on  a 
case-by-case  at  some  future  time.  EPA 
regulations  that  implement  section 
402{p)(2)(E)  are  found  at 
§  122.26(a)(l)(v).  Section  402(p)(2)(E)  is 
the  basis  and  the  only  basis,  upon 
which  physical  point  source  discharges 
from  the  currently  um^egulated 
silvicultural  activities  would  be 
required  to  obtain  an  NPDES  permit. 
Designation  under  section  402(p)(2)(E) 
is  only  available  for  point  sources.  The 
sentence  in  EPA  s  current  silviculture 
regulation  that  identified  nonpoint 
source  discharges  from  silvicultiual 
activities  enabled  inconsistent 
interpretations  regarding  whether 
discharges  from  such  activities,  which 
otherwise  would  appear  to  add 
pollutants  from  a  discrete,  confined, 
discernible  conveyance,  could  be 
designated  under  section  402(p)(2)(E). 
EPA  proposed  deletion  of  this  sentence 
to  clarifv  the  circumstances  when  such 
sources  can  and  should  be  regulated 
under  the  NTDES  permitting  program 
for  storm  water  discharges. 

As  noted  above,  the  reason  EPA 
proposed  to  remove  the  sentence 
describing  silvicultural  nonpoint 
sources  was  to  provide  States  with  an 
additional  tool  to  manage  water  quality 
impacts  from  these  sources  as  well  as  to 
ensure  that  EPA  could  implement  a 
TMDL  that  the  Agency  might  be 
required  to  establish  in  the  event  of 
State  default.  Accordingly,  the  proposed 
rule  would  have  imposed  a  restriction 
on  EPA  that  would  not  exist  for  States. 
Specifically,  the  Agency  could  not  have 
designated  discharges  from  ciurently 
unregulated  silvicultural  activities 
except  m  instances  where  EPA  must 
establish  a  TMDL  This  additional  tool 
would  be  provided  to  NPDES- 
authorized  States  and  to  EPA  under  the 
combination  of  the  existing  storm  water 
regulations  which  allow  for  case-by-case 
designation  of  certain  storm  water 


discharges  at  §  122.26{a)(l)(v)  and  by 
amending  the  silvicultm^  regidations  at 
§122.27. 

EPA  notes  that  it  did  not  provide  an 
accurate  cite  for  one  of  the  documents 
cited  in  the  proposal  that  described  the 
impacts  of  silviculture  on  water  quality. 
The  Agency  did  not  intend  to 
misrepresent  the  views  of  the  authors  of 
the  cited  publication.  EPA  erroneously 
cited  the  wrong  document  authored  by 
one  of  the  same  authors  of  a  document 
in  the  same  year  (1989).  The  paper  that 
the  Agency  intended  to  cite  is  titled, 
"An  Overview  of  Nonpoint  Source 
Pollution  in  the  Southern  United 
States"  authored  by  Neary,  D.G.,  Swank, 
W.T.,  Riekerk,  H,,  which  was  published 
in  "Proceedings  of  the  Symposium: 
Forested  Wetlands  of  the  Southern 
U.S.."  July  12-14,  1988,  Oriando  PL, 
U.S.  Forest  Service.  General  Technical 
Report  SE-50,  published  January  1989. 

The  proposed  rule  contained  the 
statement,  "silviculture  contributes 
approximately  three  to  nine  percent  of 
nonpoint  soiut:e  pollution  to  the 
Nation's  waters."  EPA  meant  to  state 
that,  based  on  State  assessments 
reported  in  the  1988  section  305(b) 
Report  to  Congress  (EPA  Docmnent 
#440-^-90-003),  three  to  nine%  of 
assessed  rivers  are  impaired  by 
silvicultm^.  The  Neary  et  al.  dociunent 
that  the  Agency  intended  to  cite 
supports  this  statement.  This  document 
contains  the  statement  that,  "except  for 
two  [of  the  reported]  states,  (Arkansas 
and  Louisiana),  silviculture  was 
responsible  for  <8%  of  the  impacts  on 
surface  waters."  This  number  falls 
within  the  range  reported  by  the  States 
in  the  1988  section  305(b)  report. 

What  comments  did  EPA  receive?  In 
addition  to  the  comments  noted  above 
under  the  section  titled  "What 
Comments  Did  EPA  Receive  on  These 
Proposed  New  Tools,"  the  Agency 
received  many  comments  specific  to  the 
designation  of  silvicultural  activities. 
The  following  discussion  sununarizes 
these  comments.  An  overwhelming 
number  of  commenters  had  a  basic 
misunderstanding  of  what  the  Agency 
proposed.  These  commenters 
misinterpreted  the  proposal  to  mean 
that,  upon  promulgation  of  the  rule, 
each  and  every  existing  and  futiue 
sUvicultiual  operation  would  be 
required  to  obtain  an  NPDES  permit. 
Based  on  this  misunderstanding,  these 
commenters  also  misimderstood  the 
proposal  as  a  mechanism  that  would 
imfairly  and  uimecessarily  regulate  even 
those  operators  that  are  adequately 
implementing  appropriate  measures  to 
protect  water  quality.  As  discussed 
above,  the  scope  of  the  proposed 
authority  was  much  narrower,  it  only 
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applied  in  ver\'  linaited  circumstances, 
and  would  have  been  a  mechanism  to 
address  bad  actors  only. 

Several  commenters  claimed  that 
obtaining  and  issuing  NPDES  permits 
would  be  an  economic  burden  to  the 
forestry  industry  as  well  as  the 
government  and  that  the  money  to 
obtain  and  issue  these  permits  would 
not  be  well  spent  because  it  would  not 
produce  a  meaningful  change  in  water 
quality.  Claiming  that  forestry  has  been 
reported  as  only  a  minor  source  of  water 
quality  pollution,  commenters  further 
claimed  that  EPA  lacks  the  data  to 
support  this  regulatory  change. 
Commenters  also  asserted  that  the 
economic  analysis  to  the  proposal 
underestimated  the  costs  to  landowners 
of  obtaining  an  NPDES  permit.  Many 
commenters  expressed  their  belief  that 
e.xisting  regulator^'  and  voluntary  State 
Forest  Management  programs  are 
adequate  to  manage  the  environmental 
impacts  from  silviculture  and  that  the 
proposal,  if  finalized,  would  undercut 
these  programs. 

.\  significant  number  of  commenters 
asserted  that  EPA  lacks  the  authority  to 
make  the  proposed  regulatory  changes. 
These  commenters  disagreed  with  the 
Agency's  position  that  the  CWA 
provides  adequate  statutory  authority  to 
make  these  revisions.  Several 
commenters  stated  that  EPA  did  not 
have  the  authority  to  redefine  general 
silvicultural  practices  as  point  sources 
unless  there  was  an  associated 
conveyance.  Other  commenters  argued 
that  EPA  caimot  and  should  not  shield 
sources  with  discharges  from  discrete, 
discernible,  confined  conveyances  from 
NPDES  permit  requirements.  These 
commenters  asserted  that  all  sources 
with  discharges  from  discrete, 
discernible,  confined  conveyances  are 
and  should  be  required  to  obtain  NPDES 
permits.  EPA  also  received  a  significant 
number  of  comments  that  asserted  that 
EPA  does  have  the  statutory  authority  to 
make  these  regulatq^j-  changes.  These 
commenters  pointed  out  that  in  the 
absence  of  clear  statutory  language 
e.xcluding  silvicultural  activities  from 
the  definition  of  a  point  soiu-ce,  EPA  has 
the  authority  to  regulate  them  as  point 
sources.  These  commenters  also 
highlighted  the  court  decision  in  NRDC 
V.  Costle,  where  the  U.S.  Court  of 
Appeals  for  the  DC.  Circuit  expHcitly 
held  that  "the  power  to  define  point  and 
nonpoint  sources  is  vested  in  EPA."  568 
F.2dat  1382. 

The  Agency  received  numerous 
comments  in  support  of  the  proposed 
authority  to  designate  certain 
silvicultural  operations  as  requiring 
NPDES  permits.  Several  commenters 
provided  data  and  case  examples 


describing  the  need  to  permit 
silvicultural  activities  including  data 
describing  the  adverse  impacts  to  water 
quality  from  increased  sediment 
loadings,  road  construction  and  the  use 
of  herbicides.  Many  commenters  stated 
that  the  proposed  authority  was  too 
restrictive  to  provide  meaningful 
environmental  results.  These 
commenters  encouraged  EPA  to  expand 
designation  authority  to  allow  EPA  to 
designate  a  source  outside  of  the  context 
of  a  TMDL  and  to  expand  the  authority 
to  apply  universally  to  sources 
discharging  into  any  water  of  the  United 
States. 

Many  commenters  encoin-aged  EPA  to 
require  NPDES  permits  for  all 
silvicultural  operations  that  discharge 
pollutants  from  a  point  source  to  waters 
of  the  United  States  as  opposed  to  the 
proposed  case-by-case  approach. 
Several  commenters  expressed  their 
concern  that  the  proposed  case-by-case 
designation  authority  was  retroactive  in 
effect  because  designation  was  limited 
to  instances  where  the  State  or  EPA  had 
already  determined  that  the  operator  is 
a  significant  contributor  of  pollutants  or 
contributes  to  a  violation  of  water 
quality  standards.  These  commenters 
supported  a  more  proactive  approach 
that  would  place  less  of  a  burden  on  the 
State  or  EPA.  To  preserve  unspoiled 
waters,  many  also  suggested  that  the 
authority  be  available  to  the  State  or 
EPA  to  designate  sources  currently 
located  on  these  waters  and  those 
sources  that  wish  to  locate  on  these 
waters  in  the  future. 

Commenters  expressed  their  concern 
regarding  the  potential  for  citizens  to 
petition  the  State  or  EPA  to  issue  an 
NPDES  permit  to  silviculture  operators. 
They  were  concerned  that  citizen  suits 
would  be  costly  and  cause  significant 
delays  in  operation.  Conversely,  some 
commenters  supported  the  ability  for 
citizens  to  use  the  petition  process  so 
that  citizens  can  help  to  identify 
silviculttual  operations  that  are  causing 
significant  water  quality  problems. 
Others  expressed  concern  that  soiu^ces 
undergoing  land  clearing  activities 
incidental  to  activities  such  as  farming 
or  construction  and  development  would 
claim  that  they  are  conducting 
silvicultural  activities  and  therefore 
would  be  exempt  from  NPDES  permit 
requirements  (unless  and  until 
designated). 

Some  conmienters  asserted  that  the 
proposed  requirement  would  override 
State  control  over  land  use  decisions. 
These  commenters  asserted  that 
requiring  an  NPDES  permit  constituted 
a  Federal  "taking"  of  a  private 
landowner's  use  of  property. 
Commenters  also  suggested  that  States 


(and  the  sources  within  States)  that  have 
effective  and  adequately  protective 
forestry  programs  should  be  exempt 
from  the  effects  of  the  proposed 
provisions.  These  commenters 
suggested  that  EPA  develop  reporting 
criteria  that  allow  for  a  reasoned 
determination  of  whether  a  State  is 
demonstrating  the  level  of  effort 
sufficient  to  warrant  a  determination 
that  its  forestry  program  provides 
"reasonable  assurance"  that  "water 
quality  will  be  protected. 

What  is  EPA  promulgating  today?  In 
response  to  comments  received  on  the 
proposed  rule,  EPA  is  not  taking  final 
action  in  today's  rule  on  the  proposed 
changes  tu  the  .NPDES  regulations 
applicable  to  silviculture  at  §§  122.26 
and  122.27.  EPA  has  no  plans  at  present 
to  repropose  changes  to  the  silvicultiue 
exemption  or  to  finalize  the  August 
1999  proposal,  but  will  continue  to 
evaluate  how  to  best  address  the  water 
quality  impacts  from  forestry. 

5.  EPA  Authority  To  Reissue  Expired 
and  Administratively-Continued  NPDES 
Permits  Issued  by  Authorized  States 

What  did  EPA  propose?  As  discussed 
in  Section  III. A. 3,  Reasonable  Further 
Progress  Toward  Attaining  Water 
Quality  Standards  in  Impaired 
VVaterbodies  in  the  .absence  of  a  TMDL, 
of  this  preamble,  EPA-^roposed  to  grant 
the  Regional  .•Xdministrator  the 
discretion  to  trigger  the  objection 
procedures  of  §  123,44  to  ensure  that 
established  TMDLs  are,  in  fact, 
implemented. 

What  comments  did  EPA  receive?  The 
conunents  received  on  this  proposal  are 
discussed  in  1I1,A.3.  Reasonable  Fmther 
Progress  Toward  Attaining  Water 
Quality  Standards  in  Impaired 
Waterbodies  in  the  Absence  of  a  TMDL 
above. 

What  is  EPA  promulgating  today? 
After  carefully  considering  all  of  the 
comments  EPA  received  on  the 
proposed  mechanism  and  considering 
further  the  purpose  underlying  the 
authority,  EPA  is  today  promulgating 
proposed  §  123.44(k)  as  reflected  in 
today's  Federal  Register  A  discussion 
of  EPA's  authority  tu  review,  object  to, 
and  reissue  State-issued  NPDES  permits 
that  have  been  administrafivelv- 
continued  authorizing  discharges  to 
impaired  waters  is  contained  in  Section 
III.A.3.  of  this  preamble  and  below.  The 
scope  of  this  provision  is  consistent 
with  what  the  Agency  proposed  on 
August  23.  1999  except  as  discussed 
below.  The  Regional  Administrator  will 
generally  have  the  discretionary 
authority  to  review,  object  to,  and 
reissue,  if  necessary,  environmentallv- 
significant  State-issued  NPDES  permits 
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that  have  been  administrativelv- 
Cijntinued  after  expiration.  An 
Hnvironmentallv-significant  permit 
duthunzes  a  discharge  to  a  waterbody 
that  does  not  attain  and  maintain  water 
quaUty  standards  where  there  is  a  need 
ftir  a  change  in  the  existing  permit  limits 
to  be  protective  of  water  quality 
standards. 

The  availability  of  this  authority  is 
important  for  permits  that  authorize 
discharges  of  pollutant(s)  of  concern  to 
w  aterbodies  where  a  TKfDL  has  been 
ostablished  but  not  implemented 
through  permits  Under  these 
circumstances,  the  availability  of  this 
authoritv  for  these  permits  is  important 
because  they  do  not  contain  limits  and/ 
or  conditions  that  are  consistent  with 
applicable  wasteload  allocations 
ostahlished  in  a  TMDL  In  response  to 
comments  supporting  the  proposal  and 
sut;gestmg  that  EPA  commit  to  action 
more  strongly.  EPA  has  modified  the 
proposed  rule  as  it  relates  to  the 
operation  of  the  provision  after  the 
establishment  of  a  TMDL.  In 
§130.32(c){l)(ii)oftoday's  rule,  EPA 
commits  to  exercise  its  authority  to  act 
on  expired  State-issued  permits  (when 
State  law  "administratively  continues" 
the  expired  permit)  to  ensure  the 
incorporation  of  effluent  limitations 
(based  on  the  wasteload  allocation(s}  in 
d  TMDL)  into  the  NPDES  permit.  EPA 
commits  to  exercise  this  authority  to 
ensure  that  such  limits  are  incorporated 
into  the  permits  within  two  vears  from 
the  expiration  of  the  permit  term,  or, 
when  the  permit  term  expired  prior  to 
the  establishment  of  the  TMDL.  within 
two  years  from  the  establishment  of  the 
TMDL  In  order  to  ensure  that  these 
limits  are  incorporated  into  the  permits, 
EPA  intends  to  monitor  the  State's 
progress  in  incorporating  the 
appropriate  limits  into  the  permits 
within  one  year  after  the  permit  expires 
or.  when  the  permit  expired  prior  to 
establishment  of  the  TMDL.  within  one 
vsai  of  estabhshment  of  the  TMDL.  hi 
accordance  with  the  new  provisions  of 
^  130.32(c)(l)(ii).  if  EPA  concludes  that 
the  State  will  not  issue  the  permit 
within  the  applicable  timeframe,  with 
the  appropriate  limits.  EPA  will  trigger 
these  review  and  objection  procediu^es. 
These  provisions  apply  only  to  TMDLs 
approved  after  the  effective  date  of 
tC'dav's  rule. 

Implementation  plans  for  TMDLs 
(described  in  the  revisions  to  Part  130 
elsewhere  in  today's  Federal  Register) 
n«ed  to  contain  a  schedule  for  reissuing 
or  revising  relevant  NPDES  permits  as 
expeditiously  as  practicable  in  order  to 
incorporate  effluent  limits  consistent 
with  the  wasteload  allocation(s)  in  the 
TMDL.  Where  EPA  is  the  NPDES 


permitting  authority,  EPA  must  reissue 
or  revise  the  permits  within  two  years 
after  the  establishment  of  the  TlvTOL. 
EPA  will  rely  on  existing  regulations  at 
§  122.62(a)(2)  as  a  basis  to  modify 
permits  during  their  term  to  revise 
existing  VVQBELs  or  incorporate  new 
WQBELs  to  implement  the  wasteload 
allocation(s)  in  the  TMDL  (which,  in 
turn,  implement  existing  water  quality 
standards).  EPA  explained  the  operation 
of  §  122.62(a)(2)  in  an  earlier  rulemaking 
preamble.  (45  PR  33290.  33315  col.  1, 
May  19.  1980).  A  TMDL  that 
implements  a  water  quality  standard 
where  that  water  quality  standard  was 
in  existence  at  the  time  of  permit 
issuance  represents  "new  information  ' 
that  did  not  exist  at  the  time  of  permit 
issuance.  This  justifies  new  permit 
requirements  to  implement  those 
standards.  (Note:  Where  a  TMDL 
implements  a  water  quality  standard 
and  that  water  quality  standard  is 
revised  or  issued  after  the  issuance  of  a- 
permit,  the  applicable  regulation  would 
be  §  122.62(a)(3)  rather  than  (a)(2).  Thus, 
modification  of  the  permit  prior  to 
expiration  would  not  be  authorized 
unless  (A)  the  permit  condition  to  be 
modified  was  based  on  EPA  approved  or 
promulgated  water  quality  standards, 
(B)  EPA  has  approved  a  State  action 
with  regard  to  the  water  quality 
standard  on  which  the  permit  condition 
was  based  and  (C)  the  permittee 
requests  modification  in  accordance 
with  §  124.5  within  90  days  of  the 
Federal  Register  notice  of  the  action  on 
which  the  request  is  based.] 

The  Agency  believes  that  this 
mechanism  is  necessary  to  support  the 
goals  of  the  CWA  to  attain  and  maintain 
water  quality  standards.  The  Agency 
further  believes  that  this  authority  is 
necessary  to  facilitate  the  fulfillment  of 
EPA's  statutory  responsibility  to  ensure 
timely  establishment  and 
implementation  of  TMDLs  and  to  ensure 
that  permits  include  water  quality-based 
effluent  limitations  that  will  enable  the 
waterbody  to  meet  the  applicable  water 
quality  standards.  CWA  sections  303(d) 
and  301(b)(1)(C).  The  wasteload 
allocations  derived  from  the  TMDL 
provide  the  basis  for  the  water  quality- 
based  effluent  limitations  that  permits 
must  contain.  EPA  has  concluded  that 
the  time  frames  discussed  above  are 
necessary  to  ensure  timely  TMDL 
implementation. 

rV'.  Costs  of  the  Rule 

The  incremental  costs  associated  with 

today's  rule  are  contained  in  "Analysis 
of  the  Incremental  Cost  of  Final 
Revisions  to  the  Water  Quality  Planning 
and  Management  Regulation  and  the 
National  Pollutant  Discharge 


Elimination  System  Program".  You 
should  read  that  document  for  a 
complete  description  of  the  cost 
estimates  and  the  basis  for  those 
estimates.  The  following  is  a  summary 
from  that  report. 


Revision  to  the  current  program 


Annualized 

cost 
(2000  $  In 
millions/yr) 


Revisions  to  the  listing  require- 
ments   

Revisions  affecting  the  content 
and  development  of  TMDLs 

Revisions  requiring  TMDLs  to 
be  developed  within  10  years 

EPA  reissuance  of  state-Issued 
expired  and  administratively 
continued  permits 

$0  066 

13.708 

9.030 

0  078 

Total  annualized  cost 

$22  882 

For  the  Water  Quality  Planning  and 
Management  Rule  (changes  to  part  130), 
EPA  estimated  the  incremental  costs 
that  will  accrue  from  today's  regiUation 
over  the  period  from  2000  through  2008. 
This  period  of  analysis  was  chosen 
because  it  spans  a  10  year  period,  the 
full  time  during  which  most  TMDLs 
will  be  developed  for  waterbodies 
included  on  the  1998  section  303(d) 
lists  of  impaired  waters.  Today's  final 
rule  allows  States,  Territories,  and 
authorized  Tribes  up  to  2010  to 
establish  all  the  TT^Ls  for  waterbodies 
included  on  the  1998  section  303(d)  list; 
therefore,  the  actual  costs  may  be  lower 
than  estimated.  The  incremental  costs 
that  are  analyzed  are  the  additional 
requirements  of  today's  nde  above  the 
current  requirements  associated  with 
developing  all  the  section  303(d)  lists 
and  all  the  TMDLs  that  will  be 
completed  during  this  period.  In 
accordance  with  today's  rule,  section 
303(d)  lists  will  be  developed  in  2002, 
in  2006,  and  in  2010.  During  this 
period,  all  TMDLs  will  be  developed  for 
waterbodies  on  the  1998  lists,  most  of 
the  TMDLs  will  be  developed  for 
waterbodies  newly  listed  in  2002,  some 
of  the  TMDLs  will  be  developed  for 
waterbodies  newly  listed  in  2006,  etc. 

As  shown  above,  the  net  annualized 
cost  that  is  attributable  to  the  revisions 
to  the  Usting  requirements  over  and 
above  the  current  program  amounts  to 
about  $0,066  million.  This  reflects  the 
net  of  the  additional  cost  attributable  to 
the  listing  requirement  (about  $0,229 
million)  offset  by  the  annualized  savings 
associated  with  extending  the  listing 
cycle  from  two  years  to  four  years  (about 
$0,163  million).  The  additional  cost  of 
revised  requirements  for  developing 
TMDLs  is  estimated  to  be  about  $13,708 
million  annually  for  the  TMDLs  that 
will  be  developed  for  waterbodies  on 
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the  1998  303(d)  Ust.  For  perspective, 
these  additional  costs  represent  about  a 
9%  increase  in  the  baseline  costs  of 
developing  these  TMDLs  as  required 
under  the  current  program  prior  to  the 
revision  of  the  Water  Quality  Planning 
and  Management  Rule.  Finally,  the 
revised  requirements  are  expected  to 
result  in  accelerating  the  development 
of  about  17%  of  the  TMDLs  for  the  1998 
section  303(d)  Hsts.  The  additional  cost 
associated  with  developing  these 
TMDLs  on  a  more  rapid  schedule  than 
would  have  occiured  in  the  baseline  is 
estimated  to  be  about  $9.03  million 
annually  through  2008. 

For  the  provision  in  the  new 
regiilation  affecting  the  NPDES  program 
(parts  122,  123,  and  124),  EPA  estimated 
the  incremental  costs  relating  to  EPA 
reissuing  expired  State-issued  and 
administratively  continued  permits 
where  necessary  to  implement  a  TMDL. 
The  analysis  of  the  incremental  costs  of 
the  NPDES  program  revision  is  limited 
to  the  incremental  costs  that  the 
regulation  will  impose  in  connection 
with  waterbodies  on  the  current  section 
303(d)  list  and  associated  sources. 
TMDLs  for  waterbodies  on  the  1998 
section  303(d)  lists  are  assumed  to  be 
developed  during  the  period  from  2000 
through  2008. 

As  shown  above,  the  total  aimualized 
cost  associated  with  the  provision  is 
estimated  to  be  $0,078  million  per  year. 
Costs  to  State  and  Federal  permit 
authorities  include  the  additional 
permitting  and  evaluation  burdens 
associated  with  the  proposed  revision. 
The  annualized  costs  shown  above 
reflect  all  costs  projected  to  be  incurred 
from  2000  onward  and  are  presented  in 
March  2000  dollars. 

V.  Regulatory  Requirements 

A.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  For  purposes  of  assessing 
the  impacts  of  today's  rule  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  according  to  the  RFA 
default  definition  for  small  business 
(based  on  the  Small  Business 


Administration  size  standards):  (2)  a 
small  governmental  jiu-isdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  For  purposes  of 
the  RFA,  States,  Territories  and  tribed 
governments  are  not  considered  small 
government  jurisdictions  since  they  are 
independent  sovereigns. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  will  not  impose  any 
requirements  on  small  entities.  Today's 
rule  established  requirements  applicable 
only  to  EPA,  States,  Territories,  and 
authorized  Tribes.  Thus,  EPA  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis. 

Court  decisions  make  it  clear  that  the 
RFA  imposes  no  obligation  on  an 
agency  to  prepare  a  small  entity  impact 
analysis  of  the  effect  of  a  rule  on  entities 
which  the  rule  itself  does  not  regulate. 
Rules  which  do  not  regulate  small 
entities  directly — rules  which  affect  the 
decisions  made  by  other  regulators  for 
example — do  not  require  an  analysis  of 
such  effects.  Therefore,  the  key  issue  in 
deciding  whether  EPA  must  prepare  a 
regulatory  impact  analysis  here  is 
whether  today's  rule  will  "regulate" 
small  entities.  Court  decisions  provide 
further  guidance  on  when,  for  piuposes 
of  triggering  the  RFA  requirement,  a 
small  entity  is  not  subject  to  a  rule  or 
not  regulated  by  a  rule. 

For  example,  the  U.S.  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  has  determined  that  the  Federal 
Energy  Regulatory  Commission  (FERC) 
was  not  required  to  analyze  the  effects 
of  two  rules  on  small  entities  that  were 
not  subject  to  the  requirements  of  the 
rules.  In  the  first  case,  the  rule  had  the 
effect  of  increasing  the  rates  that  electric 
utiUties  could  charge  their  wholesale 
customers  for  electricity.  The  agency 
certified  that  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
virtually  none  of  the  utilities  it 
regulated  were  small  entities. 
Challengers  to  the  agency  argued  that 
the  RFA  applied  to  all  rules  that  affect 
small  entities,  whether  the  small  entities 
are  directly  regulated  or  not.  In  their 
view,  therefore,  FERC  should  have 
considered  the  effect  of  the  rule  on 
customers  of  the  electric  utilities  subject 
to  rate  regulation  by  FERC.  The  court 
disagreed,  finding  that  under  the  RFA, 
an  agency  may  properly  certify  that  no 


regulatory  flexibility  analysis  is 
necessary  when  it  determines  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule. 
"Congress  did  not  intend  to  require  that 
every  agency  consider  every  indirect 
effect  that  any  regulation  might  have  on 
small  businesses  in  any  stratum  of  the 
national  economy."  Mid-Tex  Elec. 
Coop.,  Inc.  v.  FERC,  773  F.2d  327.  342 
(D.C.  Cir.  1985). 

In  the  second  FERC  case,  the  court 
reaffirmed  this  earlier  conclusion.  In 
this  case,  the  rule  regulated  the  rates 
natural  gas  pipeline  company  charged 
local  gas  distribution  companies  for  the 
sale  (or  transportation)  of  natural  gas 
purchased  by  them.  Under  its  enabling 
statute,  FERC  had  no  jurisdiction  to 
regulate  the  local  distribution  of  gas. 
only  the  interstate  sale  and 
transportation  of  natural  gas  The  local 
distribution  companies  argued  that  the 
rule  would  have  a  significant  economic 
impact  on  them  as  customers  of  the 
regulated  utilities.  The  court  again  held 
that  no  analysis  is  required  when  the 
agency  determines  the  rule  will  not 
have  a  substantial  economic  impact  on 
the  small  entities  subject  to  the  rule. 
FERC  had  no  obligation  to  prepare  an 
analysis  of  the  economic  effects  of  a  rule 
on  small  entities  which  the  rule  itself 
did  not  regulate.  United  Distribution 
Company  V.  FERC.  88  F.3d  1105,  1048 
(D.C.  Cir.  1996). 

In  addition,  there  are  also  a  number 
of  cases  that  have  addressed  EPA's 
obligation  under  the  RFA  when 
proposing  and  promulgating  Clean  Air 
Act  (CAA)  rules.  The  D.C.  Circuit 
sustained  EPA's  certification  of  a  rule 
establishing  Federal  automobile  on- 
board emissions  diagnostic  devices.  The 
rule  allowed  automobile  manufacturers 
to  comply  with  Federal  requirements  by 
complying  with  certain  California 
regulations.  EPA  certified  that  the  rule 
would  not  have  a  substantial  economic 
impact  on  a  significant  number  of 
automobile  manufactiu'ers.  Businesses 
that  manufactinre,  rebuild  and  sell  car 
parts  to  replace  the  parts  installed  by 
the  original  manufacturers  challenged 
EPA's  failure  to  consider  the  effect  of 
the  rule  on  their  businesses.  The  court 
held  that,  because  the  rule  did  not 
subject  the  car  parts  market  itself  to 
regulation.  EPA  was  not  required  to 
prepare  a  flexibility  analysis  as  to  small 
businesses  dealing  in  car  parts.  EPA 
only  was  obliged  to  consider  the  impact 
of  the  rule  on  small  automobile 
manufacturers  subject  to  the  rule.  Motor 
&-  Equipment  Mfrs,  Ass'n  v.  Nichols,  142 
F.3d  449.  467  (D.C.  Cir.  1998). 
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Recently,  the  D.C.  Circuit  determined 
that  EPA  properly  certified  that  its 
revisions  to  the  ozone  and  particulate 
national  ambient  air  quality  standards 
(NAAQS)  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under  the 
CA.\.  EPA  must  promulgate  NAAQS 
and  State  must  then  adopt  State 
Implementation  Plans  iSIPs)  providing 
for  the  implementation,  maintenance 
and  enforcement  of  the  standards.  42 
U.S.C.  §  7410(a)(1).  The  NAAQS 
themselves  impose  no  regulation  upon 
emission  sources.  Rather,  the  States 
regulate  sources  of  emissions  through 
the  SIP.  EPA  may  call  for  revisions  to 
SIPs  if  EPA  finds  that  the  SIP  is 
inadequate  to  meet  the  NAAQS  or  to 
otherwise  comply  with  the  CAA.  42 
U.S.C.  §  7410{k)(5).  Only  if  a  State  does 
not  submit  a  SIP  that  complies  with 
CAA  requirements  must  EPA  adopt  an 
implementation  plan  of  its  own. 

The  court  held  that  EPA  correctly 
determined  that  the  N.A,\QS  will  not 
directly  affect  small  entities  because 
EPA  has  no  authority  to  impose  any 
burden  upon  such  entities.  The  States 
have  broad  discretion  in  determining 
the  manner  in  which  they  will  achieve 
compliance  with  the  N.AAQS.  The  court 
concluded  that  the  possible  effects  of 
the  NAAQS  on  small  entities  were  no 
different  from  the  indirect  effects  on 
wholesale  customers  not  subject  to 
regulation  in  Mid-Tex  In  the  court's 
view,  because  States  must  submit  SEPs 
that  will  achieve  compliance  with  the 
NAAQS  does  not  render  small  entities 
potentially  regulated  bv  the  States 
"subject" 'to  the  NAAQS  for  RFA 
purposes.  The  court  concluded  that  the 
States'"  nearly  complete  discretion  in 
determining  which  entities  would  bear 
the  burden  of  achieving  the  NAAQS 
made  these  entities  not  subject  to 
regulation  by  EPA.  American  Trucking 
Associations  v  EPA.  175  F.  3d  1027, 
1044-45  (DC.  Cir.  1999). 

More  recently,  the  D.C.  Circuit 
determined  that  a  CAA  rule  which 
would  require  States  to  develop,  adopt 
and  submit  revisions  to  SIPs  to  achieve 
required  reductions  in  air  emissions 
does  not  regulate  small  entities  because 
it  leaves  to  the  States  the  task  of 
determining  how  to  obtain  the 
reductions,  including  which  entities  to 
regulate.  EPA  does  not  tell  States  how 
to  achieve  compliance  with  required  air 
quality  levels.  Rather.  EPA  merely 
provides  the  levels  to  be  achieved  by 
state-determined  compliance 
mechanisms.  Under  the  CAA,  States 
retain  the  power  to  determine  which 
sources  are  burdened  by  regulation  and 
to  what  extent.  The  rule  leaves  the 
control  measures  selection  decision  to 


the  States.  The  rule  in  question  did  not 
directly  regulate  individual  sources  of 
emissions  and  therefore  would  not 
establish  requirements  applicable  to 
small  entities.  Therefore,  the  covul 
concluded  that  EPA  properly  certified 
the  rule  under  section  605(b)  of  the 
RFA.  State  of  Michigan  v.  EPA,  2000 
WL  18.0650,  p.  56  (D.C.  Cir.  Mar.  3, 
2000). 

In  today's  regulations,  EPA  is 
adopting  changes  to  its  water  quality 
planning  and  management  regulations 
and  the  NPDES  permitting  program.  In 
the  case  of  its  plaiuiing  and 
management  regulations,  these 
amendments  modify  requirements  of 
EPA's  current  TMDL  program.  The 
second  area  addressed  by  these  changes 
is  EPA's  NPDES  permitting  program, 
where  EPA  is  adopting  provisions 
which  require  EPA  to  step  in  and 
reissue  .NPDES  permits  in  authorized 
States  where  the  State  has  failed  to  take 
certain  actions  required  under  the 
regulations. 

The  Agency  received  numerous 
comments  asserting  that  today's  rule 
will  have  a  direct,  adverse  impact  on 
small  governments  and  small  businesses 
such  as  farmers  and  landowners,  and 
that  EPA  has  not  met  the  requirements 
of  the  Regulatory  Flexibility  Act  because 
it  did  not  prepare  a  regulatory  flexibility 
analysis.  EPA  disagrees  with  this 
conclusion  for  the  reasons  explained  in 
sections  1  and  2  that  follow.  More 
detailed  analysis  is  presented  in  the 
economic  assessment  document. 

1.  Changes  to  the  TMDL  Program 

The  changes  to  EPA's  listing  and 
TMDL  regulations  do  not  directly 
regulate  individual  dischargers  and 
therefore  do  not  establish  requirements 
applicable  to  small  entities.  As  such, 
certification  is  proper. 

Under  section  303(c)  of  the  CWA 
water  quality  standards  program,  States, 
Territories,  and  authorized  Tribes  must 
adopt  water  quality  standards  for  their 
waters  that  must  be  submitted  to  EPA 
for  approval  These  State,  Territorial,  or 
Tribal  standards  (or  EPA-promulgated 
standards  in  the  absence  of  EPA- 
approved  State,  Territorial,  or  Tribal 
standards)  are  implemented  through 
various  water  quality  control  programs 
including  the  NTDES  program  that 
limits  discharges  to  navigable  waters  in 
compliance  with  an  EPA  permit  or 
permit  issued  under  an  approved  State 
or  Tribal  NTDES  program.  The  CWA 
requires  that  all  NTDES  permits  include 
any  limits  on  discharges  that  are 
necessary  to  meet  State  or  Tribal  water 
quality  standards.  A  State  or  Tribe  has 
discretion  in  deciding  how  to  achieve 
compliance  with  its  water  quality 


standards  and  in  developing  discharge 
limits  as  needed  to  meet  the  standards. 
For  example,  in  circumstances  where 
there  is  more  than  one  discharger  to  a 
waterbody  that  is  subject  to  a  water 
quality  standard,  a  State  or  Tribe  has 
discretion  in  deciding  which 
dischargers  vdll  be  subject  to  permit 
discharge  limits  necessary  to  meet  the 
revised  standards  and  whether  and  how 
such  limits  will  be  distributed  among 
the  discharges. 

Section  303(d)  of  the  CWA  requires 
States,  Territories  and  authorized  Tribes 
(and,  under  certain  circiunstances,  EPA) 
to  establish  lists  of  waterbodies  where 
water  quality  does  not  meet  applicable 
State,  Territorial  or  Tribal  water  quality 
standards  even  after  application  of 
technology-based  effluent  limitations  on 
point  soiu^e  dischargers.  States, 
Territories  and  authorized  Tribes  (and 
EPA  in  some  cases)  must  also  develop 
TMDLs  for  those  waterbodies  with 
reference  to  criteria  contained  in  those 
water  quality  standards. 

Today's  final  regulation  amends 
certain  provisions  of  EPA's  existing 
water  quality  management  and  planning 
regulations  dealing  with  the  listing  of 
impaired  waters  and  TMDL 
requirements.  The  regulation  establishes 
new  requirements  for  the  listing 
program  and  requires  schedules  for 
completing  TMDLs.  Further,  the  rule 
establishes  new  requirements  for  the 
content  and  development  of  TMDLs, 
including  development  of  an 
implementation  plan  as  a  required 
element  of  a  TMDL,  and  also  includes 
new  pubhc  participation  elements.  (See 
Section  U  of  the  preamble  for  a  full 
discussion  of  these  specific  changes). 
These  new  requirements  allow  States. 
Territories  and  authorized  Tribes  to 
tailor  their  water  quality  programs  to 
address  the  characteristics,  problems, 
risks  and  implementation  tools  available 
in  individual  watersheds,  with 
meaningful  involvement  from 
stakeholders  in  the  local  community,  by 
using  a  TMDL  to  align  implementation 
under  oirrent  programs.  These  final 
rules  apply  only  to  EPA,  States, 
Territories  and  authorized  Tribes  and  do 
not  impose  specific  listing  or  TMDL 
development  requirements  upon  any 
small  entities.  Under  today's  rule,  EPA 
is  not  requiring  or  ordering  any  group  of 
small  businesses  or  government  to 
change  their  method  of  operation/ 
practices  in  any  prescribed  way. 

Even  if  futiue  listing  or  TMDL  actions 
ultimately  may  have  some  discemable 
effect  on  small  entities,  such  impacts 
would  actually  arise  fix)m  requirements 
already  established  under  section  303(d) 
of  the  CWA  and  the  States',  Territories' 
and  authorized  Tribes'  water  quahty 


43656  Federal  Register / Vol.  65,  No.  135 /Thursday.  July  13,  2000 /Rules  and  Regulations 


standards  as  described  above,  and  not 
directly  from  these  final  regulatory 
amendments.  Independent  of  today's 
final  amendments.  States,  Territories 
and  authorized  Tribes  (and,  under 
certain  circumstances,  EPA)  already 
have  an  obligation  to  list  waterbodies 
artd  to  calculate  and  apportion  TMDLs 
and  their  component  load  and 
wasteload  allocations  necessary  to 
implement  the  State,  Territorial,  and 
authorized  Tribal  water  quality 
standards.  Today's  final  rule  merely 
amends  EPA's  existing  regulations 
implementing  those  statutory 
requirements.  Therefore,  any  potential 
impacts  to  small  entities  result  from  the 
independent  statutory  obligation  to 
establish  TMDLs  that  implement  the 
State,  Territorial  and  authorized  Tribal 
water  quality  standards,  and  not  from 
these  final  regulatory  requirements. 

Moreover,  any  potential  futxire  effect 
on  small  entities  that  may  result  from 
State,  Territorial  or  Tribal  action  in 
establishing  TMDLs  or  changing  current 
TMDLs  as  a  consequence  of  adoption  of 
today's  regulation  is  not  directly 
attributable  either  to  the  new  or  even 
existing  TMDL  rules.  TMDLs  are  not 
self-implementing.  They  require  State, 
Territorial  and  Tribal  decision  to 
implement  them.  Under  the  CWA  and 
EPA's  regulations,  TMDL  wasteload 
allocation  do  not  automatically  translate 
into  NPDES  permit  limitations  for  point 
sources  nor  do  they  necessarily  apply 
without  modification  to  non-point 
sources.  State,  Territorial  and  Tribal 
authorities  retain  discretion  in  how  they 
apportion  wasteload  allocations.  Under 
EPA's  NPDES  permitting  rules,  effluent 
limits  in  point  source  permits  must  be 
"consistent  with  "  {but  not  necessarily 
identical  to)  wasteload  allocations  in 
approved  TMDLs.  With  respect  to 
nonpoint  sources,  the  load  allocations 
in  a  TMDL  are  only  "enforceable"  to  the 
extent  State.  Territorial,  or  authorized 
Tribes  chose  to  bind  themselves  to  these 
allocation.  A  State,  Territory,  or  EPA 
decision  to  allocate  load  reductions  to 
nonpoint  sources  does  not  bring  that 
operator  into  a  permit  or  regulatory 
program.  Instead,  implementation  of  the 
load  allocation  would  be  based  on 
current  State  and  local  mechanisms, 
including  implementation  of  State/local 
nonpoint  source  programs,  and  other 
voluntary  and  incentive-based  actions. 
There  are  no  Federal  requirements  that 
such  load  allocations  must  be  met  by 
small  (or  any  other)  entities. 

2.  Changes  to  the  ^4PDES  Permitting 
Program 

Today's  final  rule  also  amends  the 
NPDES  program  regulations  to  require 
EPA,  in  certain  circumstances,  to 


reissue  state-issued  permits  that  have 
not  been  reissued  following  the 
expiration  of  their  5-year  term.  Where 
water  quality  standards  (or  applicable 
effluent  limitations  guidelines)  change 
during  a  permit  term,  the  permittee 
generally  is  protected  during  the  permit 
term  against  new  or  more  stringent 
permit  conditions  necessary  to 
implement  the  new  water  quality 
standards  or  effluent  limitations 
guidelines,  until  a  new  permit  is  issued. 
In  most  cases,  permittees  submit  timely 
applications  for  renewal  and  permitting 
authorities  reissue  these  permits  in  a 
timely  manner.  In  some  cases, 
authorized  States  may  not  reissue 
NPDES  permits  at  the  end  of  their  5-year 
term  as  is  currently  required,  and  the 
existing  permits  continue  in  effect 
under  general  principles  of 
administrative  law.  (Administrative 
continuance  protects  the  permittee  who 
has  submitted  a  timely  application  for 
renewal  from  being  penalized  for 
discharging  without  a  permit.) 

This  final  rule  requires  EPA  to  reissue 
a  State  issued  permit  that  has  expired  in 
those  cases  where  the  State  has  not 
reissued  the  permit  within  two  years 
fitjm  expiration.  EPA's  exercise  of  this 
authority  is  limited  to  circumstances  in 
which  a  permit  authorizes  discharges  to 
impaired  waterbodies  or  the  permit  does 
not  currently  contain  limits  consistent 
with  an  applicable  waste  load  allocation 
in  an  EPA  approved  or  estabUshed 
TMDL.  In  addition,  where  a  State  permit 
has  expired  prior  to  the  establishment  of 
the  TMDL,  the  regulations  require  EPA 
to  exercise  its  authority  to  reissue  the 
permit  within  two  years  from  the 
establishment  of  the  TMDL  if  the  State 
has  not  acted.  While  EPA  expects  that 
authorized  States  will  expeditiously 
reissue  permits  after  they  have  expired 
with  the  required  water  quality-based 
effluent  limits  (because  CWA  section 
402  allows  a  maximum  five  year  permit 
term),  where  States  do  not  reissue  such 
permits,  EPA  would  use  this  new 
authority  to  issue  such  permits  in  a 
timely  maimer. 

This  provision  also  would  not  impose 
any  additional  costs  on  dischargers, 
including  small  entities.  This  is  because 
as  a  matter  of  law,  the  discharger's  new 
permit,  when  issued,  already  must 
include  any  applicable  new  or  more 
stringent  conditions.  Therefore,  the 
effect  of  the  change  is,  at  most,  to 
accelerate  the  timing  of  reissuing 
expired  permits  such  that  they  contain 
the  legally-mandated  new  or  more 
stringent  conditions.  Consequently,  EPA 
has  concluded  that  adoption  of  a  rule  to 
authorize  future  action  by  EPA  would 
not  result  in  the  imposition  of  any  new 
costs  on  small  entities. 


B.  Regulatory  Planning  and  Review, 
Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  EPA  must  . 
determine  whether  the  regulatory  action 
is  "significant  "  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestion  or 
recommendations  will  be  documented 
in  the  public  record. 

A  detailed  presentation  and 
discussion  of  the  costs  and  impacts  of 
today's  amendments  to  the  TMDL  and 
NPDES  programs,  and  the 
methodologies  used  to  assess  them,  are 
included  in  the  document  "Analysis  of 
the  Incremental  Costs  of  Final  Revisions 
to  the  Water  Quality  Planning  and 
Management  Regulation  and  the  NPDES 
Program  Regulation",  which  is  available 
in  the  docket  for  the  final  rulemaking. 
In  addition,  the  Agency  is  preparing  a 
supplemental  cost  and  benefit  analysis 
of  the  current  TMDL  program  with 
publication  planned  in  the  near  future. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal 
or  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
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•iggregatp,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMR.\  generally 
requires  EPA  to  identify-  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
.iJternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
li05  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  whv  that  alternative 
was  not  adopted.  Before  EP.A  establishes 
any  regulatory-  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulaton,'  requirements 

EP.^  has  determined  that  today's  nde 
contains  no  Federal  mandates  (as 
defined  by  the  regulatory  provisions  of 
Title  II  of'the  UMRA)  for  State,  local,  or 
Tribal  governments  or  the  private  sector. 
The  rule  does  not  impose  enforceable 
duties  on  any  State,  local  or  Tribal 
government  or  the  private  sector.  If  a 
State,  territory'  or  authorized  tribe 
chooses  not  to  implement  this 
regulation,  in  whole  or  in  part,  EPA 
(  armot  compel  or  enforce  compliance. 
Rather.  EPA  must  undertake  the  actions 
the  State.  Territory,  or  authorized  tribe 
has  declined  to  implement, 

.•\s  described  in  detail  previously,  the 
total  incremental  cost  associated  with 
todays  rule  is  not  expected  to  exceed 
S22.88  million  in  any  one  year,  and 
therefor  does  not  exceed  the  $100 
million  threshold  of  UMRA.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

EPA  has  determined  that  this  final 
rule  contains  no  regiUatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments, 
including  Tribal  governments.  The 
requirements  in  today's  rule  relating  to 
identification  of  impaired  waters  and 
establishment  of  TMDLs  apply  directly 
only  to  States,  Territories  and 


authorized  Tribes.  They  do  not  apply  to 
small  govenunents  of  cities,  counties  or 
towns.  Such  entities  are  not  required  by 
today's  rule  to  establish  lists  of  impaired 
waters  or  TMDLs.  Thus,  the 
requirements  of  today'-s  rule  do  not 
significantly  or  uniquely  affect  them  in 
any  direct  way.  To  the  extent  that  such 
small  govenunents  might  in  some 
indirect  way  be  affected  by  a  State's 
application  of  these  regulations  (e.g.,  its 
identification  of  a  particular  waterbody 
on  a  section  303(d)  list,  or  its 
establishment  of  a  TMDL  for  a  particular 
waterbody  with  wasteload  allocations 
that  contemplate  permit  reductions  for  a 
particular  small  government's  waste 
treatment  plant),  such  indirect  effects 
are  not  significant  or  unique  to  small 
govenunents.  They  are  not  unique 
because  they  might  be  felt  by  any  entity 
covered  by  a  wasteload  or  load 
allocation  in  a  given  TMDL. 

Today's  nde  wdll  not  significantly  or 
uniquely  affect  Tribal  govenunents.  As 
explained  earlier  in  this  preamble,  the 
Clean  Water  Act  authorizes  EPA  to  treat 
an  Indian  Tribe  in  the  same  maimer  as 
a  State  for  purposes  of  establishing  lists 
of  waters  and  TMDLs,  and  EPA  today  is 
clarifying  the  test  an  Indian  Tribe  must 
meet  to  be  authorized  to  establish  lists 
of  impaired  waters  and  TMDLs. 
Currently,  there  are  no  Tribes 
authorized  to  establish  TMDLs  under 
section  303(d)  Further,  there  are  only 
fifteen  Tribes  with  EPA  approved  or 
promulgated  water  quality  standards.  In 
addition,  there  are  no  Tribes  authorized 
to  administer  the  IMPDES  program. 
Consequently,  this  final  rule  will  not 
significantly  or  uniquely  affect  Tribal 
governments.  However,  as  Tribes 
continue  to  build  their  Clean  Water  Act 
capacity  and  establish  water  quality 
programs,  more  Tribes  are  likely  to 
adopt  water  qualit>'  standards  and  seek 
approval  to  administer  the  NPDES 
program  and  establish  TMDLs. 
Therefore.  EPA  included  a  Tribal 
representative  on  the  TMDL  FACA 
Committee  that  developed  a  set  of 
recommendations  that  served  as  the 
framework  for  EPA  in  developing  the 
TMDL  proposal.  The  Committee's  final 
report  addressed  Tribal  issues,  and 
recommended  that  EPA  increase  efforts 
to  educate  Tribes  about  water  quality 
programs,  including  TMDLs,  and  ensure 
that  EPA  and  State  water  quality  staff 
respect  the  goverrunent-to-govemment 
relationship  with  Tribes  in  all  TMDL 
activities.  Additionally,  once  this  rule  is 
in  effect.  EPA  will  paiiicipate  in  Tribal 
conferences  and  workshops  to  inform 
and  educate  Tribal  participants  about 
the  TMDL  program  and  offer  training  to 
Tribes  interested  in  administering  the 


TMDL  program  on  how  to  comply  with 
the  requirements  of  this  nile. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
part  130  of  this  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  has 
assigned  OMB  control  number  2040- 
0071. 

The  requirements  of  part  1 30  guide 
how  States  and  Territories  (there  are  no 
currently  authorized  Tribes)  identify 
and  rank  waterbodies  which  do  not 
attain  and  maintain  water  quality 
standards  following  implementation  of 
technology-based  controls  and  establish 
TMDLs  for  those  waterbodies  that  do 
not  meet  standards  as  a  result  of 
pollutant  discharges.  These  activities 
are  required  by  section  303(d)  of  the 
CWA.  EPA  also  uses  the  information 
submitted  under  section  303(d)  to 
review  the  section  303(d)  lists  submitted 
to  review  whether  they  comply  with  the 
requirements  of  the  statute  and  EPA's 
regulations  and  reflect  an  accurate 
accounting  of  waterbodies  not  meeting 
water  quality  standards  after  the 
application  of  technology-based 
controls.  Also  as  required  by  section 
303(d),  EPA  reviews  TMDLs  developed 
and  submitted  by  the  States  and 
Territories  to  determine  their  technical 
sufficiency  and  whether  they  otherwise 
comply  with  the  requirements  of  section 
303(d)  and  the  EPA  regulations. 
Information  collected  through  the 
proposed  activities  is  not  confidential 
because  all  respondents  are  State  and 
Territorial  agencies  working  entirely  in 
a  public  forum. 

The  revisions  to  part  130  increase  the 
burden  to  States  and  Territories  for  four 
activities  related  to  preparation  of  the 
section  303(d)  lists:  revising  the  listing 
methodology,  establishing  schedules  for 
TMDL  development,  increased  pubUc 
participation,  and  providing  the  Usting 
methodology  in  a  new  format.  The 
revisions  also  increase  the  burden  for 
two  activities  related  to  establishing 
TMDLs:  developing  the  implementation 
plans  and  wrriting  responses  to  public 
comments.  EPA's  ciurently  approved 
ICR  for  the  period  March  1999  through 
April  2003  was  based  on  the  burden  to 
respondents  of  the  current  program  and 
did  not  LDclude  consideration  of  the 
impact  of  the  proposed  regulations.  The 
revised  ICR  include  the  increased 
section  303(d)  listing  burden  to  States 
and  Territories  that  would  result  under 
the  proposed  regulations  in  the  first 
three  years  foUowdng  the  effective  date 
of  the  regulation. 
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The  average  additional  burden 
associated  with  the  revised  303(d)  rule 
requirements  is  estimated  to  be  6,497 
hours  per  respondent,  and  the  total 
annual  biuden  for  all  56  respondents  is 
estimated  to  be  363,845  hours.  The 
information  for  lists  of  impaired 
M^aterbodies  and  the  methodologies  to 
develop  those  lists  is  required  every 
four  years.  TMDLs  are  required 
consistent  with  schedules  that  are 
developed  by  States  and  Territories  as 
part  of  the  lists.  The  average  additional 
cost  associated  with  the  revised  303(d) 
rule  requirements  is  estimated  to  be 
$252,676  per  respondent,  and  the  total 
annual  cost  for  all  56  respondents  is 
estimated  to  be  $14,149,932.  This 
estimate  is  entirely  labor  costs,  and  thus 
does  not  include  a  total  capital  and 
start-up  cost  component  aimualized 
over  its  expected  useful  life,  a  total 
operation  and  maintenance  component, 
or  a  purchase  of  services  component. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
luiless  it  displays  a  ciu'rently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
numbers  iscued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  rule. 

E.  Federalism,  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accoxmtable  process  to  ensiu^ 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  goveriunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. " 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

EPA  received  numerous  comments 
asserting  that  today's  rule  does  have 
federalism  impacts  and  that  the  Agency 
had  not  met  the  requirements  specified 
under  E.O.  13132.  Some  commenters 
stated  that  EPA  has  no  statutory  or 
regidatory  authority  to  require  States  to 
develop  implementation  plans  as  one  of 
the  required  elements  of  TMDLs,  and 
that  such  a  requirement  does 
substantially  alter  the  relationship 
between  EPA  and  the  States  in  the 
TMDL  Program.  Other  commenters 
believed  that  EPA  did  not  work  closely 
enough  with  the  States  or  enable  them 
to  provide  input  on  the  rule.  EPA  also 
received  comments  claiming  that  the 
Agency's  part  122  provisions  enabling 
EPA  to  reissue  State-issued  expired  and 
administratively-continued  permits 
represents  a  significant  intrusion  into 
the  functioning  of  State  authorities  and 
a  substantial  revision  of  existing 
relationships.  Others  stated  that  the 
NPDES  provisions  would  lead  to  a  shift 
in  the  traditional  relationship  between 
States  and  the  federal  govenunent 
beyond  what  was  intended  by  Congress 
in  the  Clean  Water  Act.  EPA  disagrees 
with  these  comments  that  today's  rule 
has  federalism  implications,  for  the 
reasons  described  below. 

Today's  final  rule  amends  the  existing 
TMDL  rule  to  clarify  how  impaired 
waters  are  identified  and  how  TMDLs 
are  established  so  that  they  can  more 
effectively  contribute  to  improving  the 
nation's  water  quality.  The  regulation 
establishes  new  requirements  for  the 
content  and  format  of  the  lists  and  the 
methodology  for  developing  lists.  It  also 
establishes  new  requirements  for  the 
content  and  development  of  TMDLs, 
including  development  of  an 
implementation  plan  as  a  required 
element  of  a  TMDL  and  new  public 
participation  elements.  These  new 


requirements  continue  to  allow  the 
States,  Territories  and  authorized  Tribes 
to  better  tailor  their  water  qualitv 
programs  to  address  the  characteristics, 
problems,  risks  and  implementation 
tools  available  in  individual  watersheds, 
with  meaningful  involvement  from 
stakeholders  in  the  local  community. 
Under  this  new  rule,  States  continue  to 
have  primary  responsibility  for 
identifying  impaired  waters,  setting 
priorities,  and  developing  TMDLs. 
EPA's  role  continues  to  be  one  of 
reviewing  State  actions  and  exercising 
its  authority  to  identify  waters  and 
develop  TMDLs  only  in  the  face  of 
inadequate  State  action  or  in  unique 
circumstances  where  there  are  interstate 
waters  or  Federal  water  quality 
standards. 

As  explained  previously  in  the 
preamble,  EPA  has  estimated  that  the 
total  incremental  costs  to  the  States 
associated  with  parts  130  and  123  of  the 
rule,  are  estimated  to  be  $22.88  million 
per  year,  wath  no  direct  costs  being 
incurred  by  local  governments. 

After  careful  consideration,  EPA  does 
not  believe  that  this  final  rule  has 
federalism  implications  within  the 
meaning  of  the  Executive  Order. 
However.  EPA  places  great  value  on  the 
views  of  state,  local,  and  tribal 
governments,  and  in  the  spirit  of  the 
Executive  Order  undertook  a 
consultation  process  along  the  lines 
specified  in  the  Executive  Order,  EPA 
initiated  or  participated  in  many 
meetings,  teleconferences  and 
exchanges  or  correspondence  with  state, 
local,  and  tribal  governments.  Hundreds 
of  hours  of  in-depth  discussions  with 
state,  tribal  and  local  officials  and 
organizations  representing  them 
preceded  and  followed  the  August 
proposals  Prior  to  the  proposal,  EPA 
convened  a  Federal  Advisory 
Committee  to  make  recommendations 
for  improving  the  efficiency  and 
effectiveness  of  TMDLs.  The  TMDL 
FACA  Committee  was  comprised  of  20 
members,  including  four  senior  level 
State  officials,  an  elected  local  official, 
and  a  Tribal  consortium  representative. 
Over  a  period  of  one  and  one-half  years, 
the  TMDL  FACA  Committee  held  six 
meetings  at  locations  throughout  the 
country.  These  meetings  were  open  to 
the  general  public,  as  well  as 
representatives  of  State,  local,  and 
Tribal  governments,  and  all  included 
public  comment  sessions.  The  TMDL 
FACA  Committee  focused  its 
deliberations  on  four  broad  issue  areas; 
identification  and  listing  of  waterbodies; 
development  and  approval  of  TMDLs; 
EPA  management  and  oversight;  and 
science  and  tools.  On  July  28,  1998.  the 
TMDL  FACA  Committee  submitted  its 
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final  report  to  EPA  containing  more 
than  160  recommendation  (100  of  them 
were  consensus  recommendations) 
advocating  changes  and  improvements 
to  the  existing  TMDL  rules.  EPA  notes 
that  the  one  local  elected  official  did  file 
d  minority  report  taking  exception  with 
ma)or  portions  of  the  Report  As 
explained  throughout  this  preamble, 
EP.^  carefully  reviewed  the  TMDL 
FACA  Committee's  recommendations 
and  incorporated,  in  whole  or  in  part, 
most  of  the  majority  recommendations 
in  this  proposal. 

Following  completion  of  the  FACA 
Committee  process,  EPA  continued  to 
meet  with  State  and  local  govenunent 
officials  to  seek  their  views  on  needed 
changes  to  the  TMDL  regulations  and 
the  NPDES  regulations  in  support  of 
TMDLs,  Following  the  proposal,  the 
Agency  sponsored  and  participated  in 
six  public  meetings  nationwide,  to 
better  inform  the  public  on  what  was 
included  in  the  proposed  rules,  and  to 
get  informal  feedback  from  the  general 
public  These  meetings  took  place  in 
Denver.  CO:  Atlanta,  GA;  Kansas  City, 
MO;  Seattle,  VVA;  Manchester.  NH:  and 
Los  Angeles.  CA.  In  addition,  EP.\  has 
participated  in  numerous  other 
meetings,  conferences  and  public  fora  to 
discuss  the  proposed  rule  and  listen  to 
ahemative  approaches  to  achieving  the 
nation's  clean  water  goals  The  Agency 
has  had  an  ongoing  dialogue  with  State 
and  local  officials  and  their  national/ 
n^ional  organizations  throughout  the 
development  of  this  rule.  In  particular, 
EPA  has  met  with  organizations 
representing  State  and  local  elected 
officials  including:  National  Governors' 
Association.  Western  Governors' 
Association.  Conference  of  State 
Legislatures,  National  Association  of 
Counties,  National  League  of  Cities,  and 
EPA's  Local  Govenmient  Advisory 
Committee  EPA  also  participated  in 
numerous  Congressional  briefings  and 
hearings  on  the  proposed  rule  There 
were  numerous  meetings  with  members 
and  staff  of  organizations  representing 
appointed  officials  of  state  government 
who  play  key  roles  in  implementing  the 
Clean  Water  Act.  including  the 
Environmental  Commission  of  the 
States,  the  Association  of  State  and 
Interstate  Water  Pollution  Control 
.Administrators,  the  Coastal  States 
Organization,  and  International  City 
.Managers  Association. 

While  expressing  support  for  many  of 
the  final  changes  being  considered  by 
EPA.  State  officials  and  their 
representatives  also  expressed  concerns 
about  the  capacity  of  State  governments 
to  carry  out  the  new  requirements  in 
today's  final  rule.  In  particular.  States 
were  concerned  about  the  capacity  of 


the  State  governments  to  carry  out  any 
new  requirements  beyond  those  in  the 
cinrent  regulations.  Local  government 
officials  expressed  concerns  in 
particular  about  any  TMDL  allocation 
approaches  that  could  in  their  view, 
result  in  municipal  point  sources  having 
to  bear  an  inequitable  share  of  the 
pollutant  load  reductions  need  to  attain 
water  quality  standards.  Both  levels  of 
government  were  concerned  that,  by 
including  the  requirement  for  an 
implementation  plan.  EPA  was  directing 
specific  activities  that  States  and  local 
governments  must  use  to  implement 
TMDLs.  The  final  rule  does  not  direct 
specific  activities  that  State  and  local 
governments  must  use  to  implement 
TMDLs.  In  developing  implementation 
plans  State  and  local  governments  are 
accorded  significant  flexibihty  to  choose 
which  management  measures  and  other 
activities  whey  will  undertake  to 
implement  the  load  and  wasteload 
allocations  in  a  TNiDL.  In  developing 
today's  rule.  EPA  considered  the 
concerns  of  State,  local  and  Tribal 
govenunents  and  determined  the  need 
to  revise  the  TMDL  regulations  to 
provide  States.  Territories  and  Tribes 
with  clear,  consistent,  and  balanced 
direction  for  listing  waters  and 
developing  TMDLs  and  thereby  improve 
the  effectiveness,  efficiency  and  pace  of 
TMDL  establishment  and  water  quality 
improvement. 

States  were  also  concerned  about  the 
role  of  EPA  in  reissuing  State-issued 
expired  and  administratively-continued 
NPDES  permits.  EPA  determined  that 
the  exercise  of  its  authority  m  limited 
circumstances  is  necessary  to  assure 
reasonable  further  progress  in  impaired 
waterbodies  prior  to  the  establishment 
of  a  TTvlDL  and  to  provide  reasonable 
assurance  that  TMDLs  will  be 
implemented  In  developing  today's 
final  nile.  EP.A  considered  the  concerns 
of  State  and  local  governments  and 
determined  the  need  to  revise  the 
NTDES  and  Water  Quality  Standards 
regulations  to  provide  opportunities  for 
further  progress  toward  meeting  water 
qualitv'  standards  in  impaired 
waterbodies  and  to  provide  reasonable 
assurance  of  effective  TMDL 
development  Today's  rule  improves  the 
effectiveness,  efficiency  and  pace  of 
water  quality  improvement  and  TMDL 
establishment. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  commimities  of 
Indian  tribal  governments,  and  that 


imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
these  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  'to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commvmities." 

As  explained  above  in  the  discussion 
of  UMRA  requirements,  today's  rule 
does  not  significantly  or  uniquely  affect 
the  commiuiities  of  hidian  tribal 
governments.  In  addition,  today's  rule 
does  not  impose  any  direct  compliance 
costs  on  Tribes.  There  are  no  ciurently 
authorized  tribal  section  303(d] 
programs;  therefore  there  are  no  current 
costs.  To  the  extent  that  a  Tribe  decides 
to  apply  for  section  303(d) 
authorization,  EPA  expects  that  the 
Tribe  will  consider  the  costs  in  its 
decisions  to  apply.  Since  Tribal 
assvunption  of  section  303(d)  programs 
is  voluntary,  the  costs  of  the  program 
are  volimtarily  assumed.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule.  Nonetheless,  as  stated  in  the 
discussion  of  UMRA,  EPA  intends  to 
comply  with  the  requirements  of  section 
203  once  the  rule  goes  into  effect  by 
participating  in  Tribal  conferences  and 
workshops  to  inform  and  educate  Tribal 
participants  about  the  TMDL  program 
and  offer  training  to  Tribes  interested  in 
administering  the  TMDL  program  on 
how  to  comply  with  the  requirements  of 
thisnile. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  Fed.  Reg. 
19885,  April  23,  1997)  appUes  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  EPA  must 
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evaluate  the  environmental  health  or 
safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

This  final  rule  is  not  subject  to 
Executive  Order  1 3045  because  it  is  not 
"economically  significant"  as  defined 
under  Executive  Order  12866.  Further, 
it  does  not  concern  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  disappropriate 
effect  on  children. 

H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule, 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113.  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary    . 
consensus  standards. 

/.  Congressional  Review  Act 

Under  the  Congressional  Review  Act, 
a  rule  is  "major"  if  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  finds  that  it  is  likely  to 
result  in:  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  expert  markets.  The  OIRA 
Administrator  finds  that  this  rule  is 
major  because  it  will  impose  a  major 
increase  in  costs  on  State  and  locaJ 
government  agencies. 

/.  H.R.  4425  and  Implementation  of  this 
Rulemaking 

Pending  for  the  President's  signature 
is  an  enrolled  bill,  H.R.  4425,  which 
among  other  provisions  includes  the 


following,  hereafter  referred  to  as  the 
"TMDL  rider. 

None  of  the  funds  made  available  for  fiscal 
years  2000  and  2001  for  the  Environmental 
Protection  Agency  may  be  used  to  make  a 
final  determination  on  or  implement  any  new 
rule  relative  to  the  Proposed  Revisions  to  the 
National  Pollutant  Discharge  Elimination 
System  Program  and  Federal  Antidegradation 
Policy  and  the  Proposed  Revisions  to  the 
Water  Quality  Planning  and  Management 
Regulations  Concerning  Total  Maximum 
Daily  Load,  published  in  the  Federal  Register 
on  August  23,  1999. 

EPA  is  carefully  evaluating  this 
provision,  with  the  assistance  of  the 
Office  of  Legal  Counsel,  Department  of 
Justice.  There  is  virtually  no  legislative 
history  which  accompanies  this 
provision.  The  Statement  of  Managers  in 
the  Conference  Report  simply  repeats 
the  bill  language  with  the  statement  that 
the  provision  was  added. 

H.R.  4425  is  an  appropriations  bill, 
and  if  it  becomes  law,  it  vdll  remain  in 
effect  until  October  1,  2001,  at  which 
time  barring  other  action  by  Congress 
this  rule  would  be  allowed  to  be 
implemented.  The  TMDL  rider  in  HR 
4425  could  also  be  repealed  prior  to  that 
time.  To  accommodate  this  uncertainty, 
the  final  rule  has  an  effective  date  of  30 
days  after  Congress  allows  the  rule  to  be 
implemented,  which  will  be  more  than 
30  days  after  the  rule  is  published  in  the 
Federal  Register.  In  this  way,  the 
effective  date  of  today's  rule  will 
comply  with  section  553(d)  of  the 
Adniinistrative  Procedure  Act,  the 
Congressional  Review  Act  requirements 
for  major  rules,  and  HR  4425.  In  the 
time  period  before  Congress  allows  EPA 
to  implement  this  regulation,  the  pre- 
existing regulations  will  remain  in  place 
and  EPA  will  continue  to  implement 
those  regulations. 

Most  of  the  unique  elements  of  the 
new  rules  are  scheduled  to  be  phased  in 
after  October  1,  2001,  such  as  new 
listing  requirements  in  2002,  and  new 
elements  of  TMDLs  18  months  after 
publication  of  the  rule.  The  only 
requirement  of  the  new  rule  that  would 
normally  come  into  effect  prior  to 
October  1,  2001,  is  the  requirement  for 
providing  the  listing  methodology  to 
EPA  by  May  1,  2001.  If  the  rider  is  in 
effect  on  that  date,  the  rule  is  not 
effective  and  States,  Territories,  and 
authorized  Tribe  are  not  required  to 
provide  the  methodology  by  that  date. 
For  this  reason,  if  the  rider  is  in  effect 
at  that  time  and  the  rule  is  not  effective, 
the  final  rule  requires  States,  Territories, 
and  authorized  Tribes  to  provide  EPA  at 
the  time  of  submission  of  their  year 
2002  lists  a  description  of  the 
methodology  used  to  develop  their  2002 
lists  and  a  description  of  the  data  and 


information  used  to  identify  waters 
(including  a-description  of  the  existing 
and  readily  available  data  and 
information  used  by  the  State,  Territory, 
and  authorized  Tribe).  These  are  the 
requirements  of  §  130. 7fb),  which  is  the 
listing  requirement  of  the  rules  in  effect 
prior  to  today's  rule. 

In  addition,  today's  rule  adjusts  the 
date  on  which  States,  Territories,  and 
authorized  Tribes  must  comply  with  the 
new  TMDL  requirements.  That  date  is 
either  18  months  after  the  date  of 
publication  in  the  Fedi  ral  Register,  or 
nine  months  after  effective  date  of  the 
rule,  which  ever  occurs  later.  This 
approach  reflects  a  balance  between 
providing  sufficient  time  for  States, 
Territories,  and  authorized  Tribes  to 
revise  their  procediues  consistent  with 
the  new  TMDL  requirements  and 
implementing  the  new  requirements  as 
quickly  as  practicable.  As  discussed 
previously  in  today's  preamble,  EPA 
believes  18  months  provides  States, 
Territories,  and  authorized  Tribes 
sufficient  time  to  complete  TMDLs 
underway  at  the  time  today's  rule  is 
published.  Also,  States,  Territories,  and 
authorized  Tribes  will  have  sufficient 
notice  of  Congress'  action,  and  thus  will 
have  sufficient  time  to  complete  TMDLs 
currently  underway. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  122 

Environmental  protection. 
Administrative  practice  and  procedtn^. 
Confidential  business  information, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  123 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  substances,  Indians-lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  124 

Environmental  protection, 
Administrative  practice  and  procedure, 
Hazardous  substances,  Indians-lands, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

40  CFR  Part  130 

Envirorunental  protection, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 
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Dated:  [uly  11.  2000. 
*  ]arol  Browner, 
\dministrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  amends  40  CFR  parts  9, 
122,  123,  124,  and  130  as  follows: 

PART  9— 0MB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348:  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311.  1313d,  1314,  1318, 
1321,  1326,  1330,  1342,  1344,  1345  (d)  and 
(e),  1361;  E.G.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243.  246,  300f.  300g.  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1, 
300J-2,  300J-3,  300J-4,  300J-9.  1857  et  seq.. 
6901-6992k.  7401-7671q.  7542,  9601-9657. 
11023,  11048. 

2.  In  §  9.1,  amend  the  table  by 
removing  the  entries  "130.6-130.10" 
and  "130.15",  and  adding  new  entries 

i  n  numerical  order  under  the  indicated 
iu^ading  to  read  as  follows: 

6  ^  1     0MB  approvals  under  the  Paperwork 
I  (eduction  Act. 


40  CFR  citation 


OMB  con- 
trol No. 


Water  Quality  Planning  and  Mana^}ement 

130.7  ^040-0071 

130.11  2040-0071 

13020-130.37  2040-0071 

13051  2040-0071 

13060-130.61  2040-0071 

130.64  2040-0071 


PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
c  ontinues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 

1251  et  seq. 

2.  Amend  §  122.44  to  revise 
paragraphs  (d)  introductory  text  and 
(d)(1)  introductory  text  to  read  as 
follows: 

§122.44     Establishing  limitations. 

standards,  and  other  permit  conditions 

(applicable  to  State  NPDES  programs,  see 

§123.25). 

•  •  *  *  * 

d !  IVater  quality  standards  and  State 
requirements:  any  requirements  in 
addition  to  or  more  stringent  than 
promulgated  effluent  limitations 
guidelines  or  standards  under  sections 


301,  304,  306.  307,  318  and  405  of  CWA 
necessary  to: 

(1)  Achieve  water  quality  standards 
established  imder  section  303  of  the 
CWA,  including  State  narrative  criteria 
for  water  quality  and  State 
antidegradation  provisions. 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 
1251  et  seq. 

2.  Amend  §  123.44  to  add  paragraph 
(k)  to  read  as  follows- 

§123.44     EPA  review  o(  ana  oDiectionsto 
State  permits. 

X  «  *  *  * 

(k)(l)  Where  a  State  fails  to  submit  a 
new  draft  or  proposed  permit  to  EPA 
within  90  days  after  the  expiration  of 
the  existing  permit,  EPA  may  review  the 
administratively-continued  permit, 
using  the  procedure  described  in 
paragraphs  (a)(1)  through  (h)(3)  of  this 
section,  if: 

(i)  The  administratively-continued 
permit  allows  the  discharge  of 
pollutant(s)  into  a  waterbody  for  which 
EPA  has  established  or  approved  a 
TMDL  and  the  permit  is  not  consistent 
with  an  applicable  wasteload  allocation; 
or 

(ii)  The  administratively-continued 
permit  allows  the  discharge  of  a 
pollutant{s)  of  concern  into  a  waterbody 
that  does  not  attain  and  maintain  water 
quality  standards  and  for  which  EPA 
has  not  established  or  approved  a 
TMDL. 

(2)  To  review  an  expired  and 
administratively-continued  permit 
under  this  paragraph  (k)  EPA  must  give 
the  State  and  the  discharger  at  least  90 
days  written  notice  of  its  intent  to 
consider  the  expired  permit  as  a 
proposed  permit.  At  any  time  beginning 
90  days  after  permit  expiration,  EPA 
may  submit  this  notice. 

(3)  If  the  State  submits  a  draft  or 
proposed  permit  for  EPA  review  at  any 
time  before  EPA  issues  the  permit  imder 
paragraph  (h)  of  this  section,  EPA  will 
withdraw  its  notice  of  intent  to  take 
permit  authority  imder  this  paragraph 
(k)  and  will  evaluate  the  draJFt  or 
proposed  permit  under  this  section. 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.;  Safe 


Drinking  Water  Act,  42  U.S.C.  300f  et  seq.; 
Clean  Water  Act.  33  U.S.C.  1251  et  seq.; 
Clean  Air  Act.  42  U.S.C.  7401  et  seq. 

2.  Revise  §  124.7  to  read  as  follows: 
§  124.7    Statement  of  basis. 

(a)  EPA  shall  prepare  a  statement  of 
basis  for  every  draft  permit  for  which  a 
fact  sheet  under  §  124.8  is  not  prepared. 
The  statement  of  basis  shall  briefly 
describe  the  derivation  of  the  conditions 
of  the  draft  permit  and  the  reasons  for 
them  or,  in  the  case  of  notices  of  intent 
to  deny  or  terminate,  reasons  supporting 
the  tentative  decision.  In  particular,  the 
statement  of  basis  shall  include: 

(1)  In  cases  where  a  TMDL  has  not 
been  established  for  an  impaired 
waterbody,  an  explanation  of  how 
permit  limits  and/or  conditions  were 
derived  for  all  pollutants  in  the 
discharger's  effluent  for  which  the 
waterbody  is  impaired;  and 

(2)  In  cases  where  a  TMDL  has  been 
established  for  an  impaired  waterbody, 
any  TMDL  that  has  been  established  for 
a  pollutant  contained  in  the  discharger's 
effluent;  the  applicable  wasteload 
allocation  derived  for  the  pollutant  in 
the  TMDL  for  that  discharger;  and  an 
explanation  of  how  permit  limits  for  the 
pollutant  of  concern  were  derived  as 
well  as  how  those  limits  are  consistent 
with  the  applicable  wasteload 
allocation. 

(b)  The  statement  of  basis  shall  be 
sent  to  the  applicant  and,  on  request,  to 
any  other  person. 

3.  Amend  §  124.8  by  adding 
paragraphs  (b)(4)(i)  and  (b)(4)(ii)  to  read 
as  follows: 

§124.8    Fact  sheet 


(b)*  *  * 
(4)  *   *   * 

(i)  In  cases  where  a  TMDL  has  not 
been  established  for  an  impaired 
waterbody,  an  explanation  of  how 
permit  limits  and/or  conditions  were 
derived  for  all  pollutants  in  the 
discharger's  effluent  for  which  the 
waterbody  is  impaired;  and 

(ii)  In  cases  where  a  TMDL  has  been 
established  for  an  impaired  waterbody, 
any  TMDL  that  has  been  established  for 
a  pollutant  contained  in  the  discharger's . 
effluent;  the  applicable  wasteload 
allocation  derived  for  the  pollutant  in 
the  TMDL  for  that  discharger;  and  an 
explanation  of  how  permit  limits  for  the 
pollutant  of  concern  were  dei  ,ved  as 
well  as  how  those  limits  are  consistent 
with  the  applicable  wasteload 
allocation. 
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PART  130— WATER  QUALITY 
PLANNING  AND  MANAGEMENT 

1.  The  authority  citation  tor  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Redesignate  §§  130.4  through  130.6. 
and  130.8  through  130.15  as  follows: 

§§  130.4  through  130.15  [Redesignated] 


Old  section 

New  section 

130  4 

130.10 

130  5 

130.50 

130  6 

130.51 

130  8 

130.11 

130  9  ...- 

130.60 

130.10  . 

130.61 

130  11 

130.62 

130  12 

130.63 

130.15  . 

130.64 

§130.3     [Removed] 
3.  Section  130.3  is 

remov( 

3d. 

§§  1 30.0  Ihrougti  1 30.2  and  §  1 30.7 
[Redesignated  as  Subpart  A] 

4.  Sections  130.0  through  130.2  and 
130.7  are  designated  as  Subpart  A  and 
a  subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Summary,  Purpose  and 
Definitions 

§§  130  10  and  130.11  [Redesignated  as 
Sutjpart  B] 

5.  Sections  130.10  and  130.11  are 
designated  as  Subpart  B  and  a  subpart 
heading  is  added  to  read  as  follows: 

Subpart  B — Water  Quality  Monitoring 
and  Reporting 

§§  1 30.50  and  1 30  51  [Redesignated  as 
Subpart  D] 

6.  Sections  130.50  and  130.51  are 
designated  as  Subpart  D  and  a  subpart 
heading  is  added  to  reid  as  follows: 

Subpart  D — Water  Quality  Planning 
and  Implementation 

§§  130  60  through  130.64  [Redesignated  as 
Subpart  E] 

7.  Sections  130.60  through  130.64  are 
designated  as  Subpart  E  and  a  subpart 
heading  is  added  to  read  as  follows: 

Subpart  E — Miscellaneous  Provisions 

8.  Amend  §  130,1  to  revise  paragraph 
(a)  as  follows: 

§1301     Applicability. 

(a)  This  part  applies  to  all  State, 
eligible  Indian  Tribe,  interstate, 
areawide  and  regional  and  local  CWA 
water  quality  planning  and  management 
activities  undertaken  on  or  after 
February  11,  1985  including  all  updates 
and  continuing  certifications  for 
approved  Water  Quality  Management 


plans  developed  under  sections  208  and 
303  of  the  Act. 

***** 

9.  Amend  §  130.2  to  revise  paragraphs 
(c)  (d),  (e),  (f),  (g),  (h),  (i),  (j),  and  (m), 
and  add  paragraphs  (o),  (p),  (q),  and  (r) 
as  follows: 

§130.2    Definitions 

*         *         »         «         * 

(c)  Pollution.  The  man-made  or  man- 
induced  alteration  of  the  chemical, 
physical,  biological,  and  radiological 
integrity  of  water.  (See  Clean  Water  Act 
section"502(19).) 

(d)  Pollutant.  Dredged  spoil,  solid 
waste,  incinerator  residue,  sewage, 
garbage,  sewage  sludge,  munitions, 
chemical  wastes,  biological  materials, 
radioactive  materials  (except  those 
regulated  imder  Atomic  Energy  Act  of 
1954,  as  amendeci  (42  U.S.C.  2011  et 
seq.)),  heat,  wTecked  or  discarded 
equipment,  rock,  Scuid,  cellar  dirt,  and 
industrial,  municipal,  and  agriculttiral 
waste  discharged  into  water.  This  term 
does  not  mean:  "sewage  from  vessels" 
within  the  meaning  of  section  312  of  the 
Clean  Water  Act;  or  water,  gas,  or  other 
material  that  is  injected  into  a  well  to 
facilitate  production  of  oil  or  gas,  or 
water  derived  in  association  with  oil  or 
gas  production  and  disposed  of  in  a 
well,  if  the  well  used  either  to  facilitate 
production  or  for  disposal  purposes  is 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  the 
State  determines  that  such  injection  or 
disposal  will  not  result  in  the 
degradation  of  ground  or  surface  water 
resources.  (See  Clean  Water  Act  section 
502(61.) 

(e)  Load  or  loading.  An  amoimt  of 
matter  or  thermal  energy  that  is 
introduced  into  a  receiving  water;  to 
introduce  matter  or  thermal  energy  into 
a  receiving  water.  Loading  of  pollutants 
may  be  either  man-caused  or  natm-al 
(natural  background  loading). 

(f)  Load  allocation.  The  portion  of  a 
TMDL's  pollutant  load  allocated  to  a 
nonpoint  source,  storm  water  source  for 
which  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  is 
not  required,  atmospheric  deposition, 
ground  water,  or  background  source  of 
pollutants. 

(g)  Wasteload  allocation.  The  portion 
of  a  TMDL's  pollutant  load  allocated  to 
a  point  source  of  a  pollutant  for  which 
an  NPDES  permit  is  required.  For 
waterbodies  impaired  by  both  point  and 
nonpoint  sources,  wasteload  allocations 
may  reflect  anticipated  or  expected 
reductions  of  pollutants  from  other 
sources  if  those  anticipated  or  expected 
reductions  are  supported  by  reasonable 
assurance  that  they  will  occin. 

(h)  Total  maximum  daily  load 
(TMDL).  A  TMDL  is  a  written, 
quantitative  plan  and  analysis  for 


attaining  and  maintaining  water  quality 
standards  in  all  seasons  for  a  specific 
waterbody  and  pollutant,  TMDL.s  may 
be  established  on  a  coordinated  basis  for 
a  group  of  waterbodies  in  a  watershed. 
TMDLs  must  be  established  for 
waterbodies  on  Part  1  of  the  list  of 
impaired  waterbodies  and  must  include 
the  following  eleven  elements: 

(1)  The  name  and  geographic  location 
of  the  impaired  waterbody; 

(2)  Identification  of  the  pollutant  and 
the  applicable  water  quality  standard; 

(3)  Quantification  of  the  pollutant 
load  that  may  be  present  in  the 
waterbody  and  still  ensure  attainment 
and  maintenance  of  water  quality 
standards; 

(4)  Quantification  of  the  amount  or 
degree  by  which  the  current  pollutant 
load  in  the  vvaterbodv,  including  the 
pollutant  load  from  upstream  sources 
that  is  being  accounted  for  as 
background  loading,  deviates  from  the 
pollutant  load  needed  to  attain  and 
maintain  water  quality  standards; 

(5)  Identification  ofsource  categories, 
source  subcategories  or  individual 
sources  of  the  pollutant; 

(6)  Wasteload  allocations; 

(7)  Load  allocations; 
{81  A  margin  of  safety; 

(9)  Consideration  of  seasonal 
variations: 

(10)  Allowance  for  reasonably 
foreseeable  increases  in  pollutant  loads 
including  future  growth;  and 

(11)  .'Kn  implementation  plan. 

(i)  Total  Maximum  Daily  Thermal 
Load  (TMDTLl.  A  TMDTL  is  a  TMDL  for 
impaired  waterbodies  receiving  a 
thermal  discharge. 

(j)  Impaired  waterbody.  Any 
waterbody  of  the  United  States  that  does 
not  attain  and  maintain  water  quality' 
standards  (as  defined  in  40  CFR  Part 
131)  throughout  the  waterbody  due  to 
an  individual  pollutant,  multiple 
pollutants,  or  other  causes  of  pollution, 
including  any  waterbody  for  which 
biological  information  indicates  that  it 
does  not  attain  and  maintain  water 
quality  standards.  Where  a  waterbody 
receives  a  thermal  discharge  from  one  or 
more  point  sources,  impaired  meaus 
that  the  waterbody  does  not  have  or 
maintain  a  balanced  indigenous 
population  of  shellfish,  fish,  and 
wildlife. 
***** 

(m)  Management  measures.  Best 
practical  and  economically  achievable 
measures  to  control  the  addition  of 
pollutants  to  waters  of  the  United  States 
through  the  application  of  nonpoint 
pollution  control  practices, 
technologies,  processes,  siting  criteria, 
operating  methods,  best  management 
practices,  or  other  alternatives. 
***** 

(o)  Thermal  discharge.  The  discharge 
of  the  pollutant  heat  from  a  point  source 
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that  is  required  to  have  an  NPDES 
permit. 

(p)  Reasonable  assurance.  Reasonable 
assurance  means  a  demonstration  that 
TMDLs  will  be  implemented  through 
regulatory  or  voluntary'  actions, 
including  management  measures  or 
Dther  controls,  by  Federal,  State  or  local 
governments,  authorized  Tribes,  or 
individuals. 

(1)  For  point  sources  regulated  under 
section  402  of  the  Clean  Water  Act,  the 
demonstration  of  reasonable  assurance 
must  identify'  procedures  that  ensure 
that  NPDES  permits  will  be  issued, 
reissued,  or  revised  as  expeditiously  as 
practicable  to  implement  applicable 
TNIDL  wasteload  allocations  for  point 
sources. 

(2)  For  nonpoint  sources,  storm  water 
sources  for  which  an  NPDES  permit  is 
not  required,  atmospheric  deposition, 
ground  water  or  background  sources  of 
h  pollutant,  the  demonstration  of 
reasonable  assurance  must  show  that 
management  measures  or  other  control 
actions  to  implement  the  load 
allocations  contained  in  each  TMDL 
meet  the  following  four-part  test:  they 
specifically  apply  to  the  pollutant(s)  and 
the  waterbody  for  which  the  TMDL  is 
being  established;  they  will  be 
implemented  as  expeditiously  as 
practicable;  they  will  be  accomplished 
through  reliable  and  pffecti\-':  delivery 
mechanisms;  and  they  will  be  supported 
by  adequate  water  qualitv  funding. 

fi)  Adequate  water  quality  funding 
means  that  the  State,  Territory,  or 
authorized  Tribe  has  allocated  existing 
water  quality  funds  from  any  source  to 
the  implementation  of  the  TMDL  load 
allocations  to  the  fullest  extent 
practicable  and  m  a  manner  consistent 
with  the  effective  operation  of  its  clean 
water  program  In  the  event  that  existing 
funding  is  not  adequate  to  fully 
implement  the  TMDL  load  allocations, 
you  may  satisfy-  the  funding  requirement 
C'f  reasonable  assurance  by  including  an 
explanation  of  when  adequate  funds 
will  become  available  and  the  schedule 
by  which  these  funds  will  be  used  to 
implement  the  TMDL  load  allocations. 
When  EPA  establishes  a  TMDL,  EPA 
must  show  there  is  adequate  funding.  It 
may  do  so  by  conditioning  Clean  Water 
Act  grants  to  the  fullest  extent 
practicable  and  in  a  manner  consistent 
with  effective  operation  of  other  Clean 
Water  Act  programs. 

(ii)  Voluntary  and  incentive-based 
actions,  or  existing  programs, 
procedures  or  authorities  are  acceptable 
means  of  demonstrating  reasonable 
assurance  if  they  satisfy  the  four-part 
test.  Examples  of  voluntary  and 
incentive-based  actions  include:  State, 
Territorial,  or  authorized  Tribal 


programs  to  audit  implementation  of 
agricultural  or  foresti^  best  management 
practices;  memoranda  of  understanding 
between  States,  Territories,  authorized 
Tribes,  and  organizations  representing 
categories,  subcategories,  or  individual 
sources;  or  State-.  Territory-,  or 
authorized  Tribe-approved  programs  for 
categories,  subcategories  or  individual 
sources  to  ensure  effectiveness  of  best 
management  practices. 

(iii)  Examples  of  existing  programs, 
procedures  or  authorities  that  may  be 
reliable  delivery  mechanisms  include 
State,  Territorial,  and  authorized  Tribal 
programs  approved  by  EPA  under 
section  319  of  the  Clean  Water  Act; 
participation  in  existing  United  States 
Department  of  Agriculture  conservation 
or  water  quality  protection  programs; 
participation  in  existing  programs  under 
the  Coastal  Zone  Act  Reauthorization 
Amendments;  regulations;  local 
ordinances;  performance  bonds; 
contracts;  cost-share  agreements; 
memoranda  of  understanding;  site- 
specific  or  watershed-specific  voluntary 
actions;  and  compliance  audits  of  best 
management  practices. 

(q)  Waterbody.  A  geographically 
defined  portion  of  navigable  waters, 
waters  of  the  contiguous  zone,  and 
ocean  waters  under  the  jurisdiction  of 
the  United  States,  made  up  of  one  or 
more  of  the  segments  of  rivers,  streams. 
lakes,  wetlands,  coastal  waters  and 
ocean  waters  Identifications  of 
waterbodies  should  be  consistent  with 
the  way  in  which  segments  are 
described  in  State.  Territorial,  or 
authorized  Tribal  water  quality 
standards. 

(r)  List  of  Impaired  Waterbodies  or 
"List. "  The  list  of  all  impaired 
waterbodies  submitted  by  a  State, 
Territory,  or  authorized  Tribe.  This  list 
consists  of  Parts  1,  2,  3,  and  4  described 
in  §  130.27  and  the  prioritized  schedule 
described  in  §  130.28.  Part  1  of  the  list 
consists  of  the  identification  of  the 
waterbodies  for  which  TMDLs  must  be 
established  and  a  prioritized  schedule 
for  establishing  TMDLs. 

10.  Revise  §  130.7  as  follows: 

§130.7     Total  maximum  daily  loads  ^TWDL) 
and  individual  water  quality-based  effluent 
limitations. 

(aHb)  [Reserved] 

(c)  Development  of  TMDLs  and 
individuarwnter  quality  based  effluent 
limitations.  This  paragraph  will  expire 
January  11,  2002  or  nine  months  from 
the  effective  date  of  this  rule,  whichever 
occurs  later, 

(1)  Each  State  shall  establish  TMDLs 
for  the  waterbodies  identified  at 
§  130.27(a)  and  in  accordance  with  the 
priority  ranking.  For  pollutants  other 


than  heat,  TMDLs  shall  be  established  at 
levels  necessary  to  attain  and  maintain 
the  applicable  narrative  and  numerical 
WQS  with  seasonal  variations  and  a  • 
margin  of  safety  which  takes  into 
account  any  lack  of  knowledge 
concerning  the  relationship  between 
effluent  limitations  and  water  quality. 
Determinations  of  TMDI-s  shall  take  into 
accoimt  critical  conditions  for  stream 
flow,  loadiag,  and  water  quality 
parameters. 

(i)  TJvDDLs  may  be  established  using  a 
pollutant-by-pollutant  or  biomonitoring 
approach.  In  many  cases  both 
techniques  may  be  needed.  Site-specific 
information  should  be  used  wherever 
possible. 

(ii)  TMDLs  shall  be  established  for  all 
pollutants  preventing  or  expected  to 
prevent  attainment  of  water  quality 
standards  as  identified  pursuant  to 
§  130.27(a).  Calculations  to  estabUsh 
TMDLs  shall  be  subject  to  public  review 
as  defined  in  the  State  CPP. 

(2)  Each  State  shall  estimate  for  the 
waterbodies  identified  at  §  130.27(a) 
that  require  thermal  TMDLs,  the  total 
maximum  daily  thermal  load  which 
cannot  be  exceeded  in  order  to  assure 
protection  and  propagation  of  a 
balanced,  indigenous  population  of 
shell-fish,  fish  and  wildlife.  Such 
estimates  shall  take  into  account  the 
normal  water  temperattires,  flow  rates, 
seasonal  variations,  existing  sources  of 
heat  input,  and  the  dissipative  capacity 
of  the  identified  waters  or  parts  thereof. 
Such  estimates  shall  include  a 
calculation  of  the  maximum  heat  input 
that  can  be  made  into  each  such  part 
and  shall  include  a  margin  of  safety 
which  takes  into  account  any  lack  of 
knowledge  concerning  the  development 
of  thermal  water  quality  criteria  for 
protection  and  propagation  of  a 
balanced,  indigenous  population  of 
shellfish,  fish  and  wildlife  in  the 
idenalied  waters  ui  ^arts  thereof. 

11.  Amend  newly  designated  §  130.10 
in  paragraph  (a)  by  adding  a  note  to  the 
paragraph,  and  revise  paragraph  (b)  as 
follows: 

§  130.10    Water  quality  monitoring. 

(a)*  *  * 

Note  to  paragraph  (a):  EPA  recommends 
that  you  use  "Policy  and  Program 
Requirements  to  Implement  the  Mandatory 
Quality  Assurance  Program",  EPA  Order 
5360.1,  April  3,  1984,  as  revised  July  16, 
1998,  or  subsequent  revisions. 

(b)  The  State's  water  monitoring 
program  shall  include  collection  and 
analysis  of  physical,  chemical  and 
biological  data  and  quality  assurance 
and  control  programs  to  assure 
scientifically  vadid  data.  The  uses  of 
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these  data  include  determining 
abatement  and  control  priorities; 
developing  and  reviewing  water  quality 
standards,  total  maximum  daily  loads, 
wasteload  allocations  and  load 
allocations;  assessing  compliance  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  by 
dischargers;  reporting  information  to  the 
public  dirough  the  section  305(b)  report 
and  reviewing  site-specific  monitoring 
efforts  and  source  water  assessments 
conducted  under  the  Safe  Drinking 
Water  Act. 

12.  Amend  newly  designated  §  130.11 
to  revise  paragraph  (a)  as  follows: 

3  1  30  1 1     Water  quality  report. 

(a)  Each  State  shall  prepare  and 
submit  biennially  to  the  Regional 
Administrator  a  water  quality  report  in 
accordance  with  section  305(b)  of  the 
Act.  The  water  quality  report  serves  as 
the  primary  assessment  of  State  water 
quality.  Based  upon  the  water  quality 
data  and  problems  identified  in  the 
305(b)  report.  States  develop  water 
quality  management  (WQM)  plan 
elements  to  help  direct  all  subsequent 
control  activities.  Water  quality 
problems  identified  in  the  305(b)  report 
should  be  analyzed  through  water 
quality  management  planning  leading  to 
the  development  of  alternative  controls 
and  procedures  for  problems  identified 
in  the  latest  305(b)  report.  States  may 
also  use  the  305(b)  report  to  describe 
ground-water  quality  and  to  guide 
development  of  ground-water  plans  and 
programs.  Water  quality  problems 
identified  in  the  305(b)  report  should  be 
emphasized  and  reflected  in  the  State's 
WQM  plan  and  aimual  work  program 
under  sections  106  and  205(j)  of  the 
Clean  Water  Act  and  where  the 
designated  use  includes  public  water 
supply,  in  the  source  water  assessment 
conducted  under  the  SDWA. 
***** 

13.  Add  Subpart  C  consisting  of 
§§  130.20  through  130.37  as  follows: 

Subpart  C — Identifying  impaired 
Waterbodies  And  Estaplishing  Total 
Maximum  Daily  Loads  (TMDLs) 

What  This  Subpart  Covers 

Sec. 

130.20  Who  must  comply  with  subpart  C  of 
this  part? 

130.21  What  is  the  purpose  of  this  subpart? 

Listing  Impaired  Waterbodies.  and 
Documenting  Your  Methodology  for  Making 
Listing  Decisions 

130.22  What  data  and  information  do  you 
need  to  assemble  and  consider  to 
identify  and  list  impaired  waterbodies? 

130.23  How  do  you  develop  and  document 
your  methodology  for  considering  and 
evaluating  all  existing  and  readily 


available  data  and  information  to 
develop  your  list? 

130.24  When  must  you  provide  your 
methodology  to  EPA? 

1 30.25  What  is  the  scope  of  your  list  of 
impaired  waterbodies? 

130.26  How  do  you  apply  your  water 
quality  standards  antidegradation  policy 
to  the  listing  of  impaired  waterbodies? 

130.27  How  must  you  format  your  list  of 
impaired  waterbodies? 

130.28  What  must  your  prioritized  schedule 
for  submitting  TMDLs  to  EPA  contain? 

130.29  Can  you  modify  your  list? 

130.30  When  must  you  submit  your  list  of 
impaired  waterbodies  to  EPA  and  what 
will  EPA  do  with  it? 

Establishment  and  EPA  Review  of  TMDLs 

130.31  Which  waterbodies  need  TMDLs? 

130.32  What  are  the  minimum  elements  of 
a  TMDL  submitted  to  EPA? 

130.33  How  are  TMDLs  expressed? 

130.34  What  actions  must  EPA  take  on 
TMDLs  that  are  submitted  for  review? 

130.35  How  will  EPA  assure  that  TMDLs 
are  established? 

Public  Participation 

130.36  What  public  participation 
requirements  apply  to  your  lists  and 
TMDLs? 

TMDLs  Established  During  the  Transition 

130.37  What  is  the  effect  of  this  rule  on 
TMDLs  established  during  the 
transition? 

Subpart  C— Identifying  Impaired 
Waterbodies  And  Establishing  Total 
Maximum  Daily  Loads  (TMDLs) 

What  This  Subpart  Covers 

§130.20     Who  must  comply  with  subpart  C 
In  this  part? 

(a)  Subpart  C  applies  to  States, 
Territories,  and  authorized  Tribes.  The 
term  "you"  in  this  subpart  refers  to 
these  three  governmental  entities. 

(b)  Portions  of  this  subpart  apply  to 
the  United  States  Envirotunental 
Protection  Agency  (EPA).  When  this  is 
the  case,  the  rule  specifies  EPA's 
responsibilities  and  obligations. 

§  130.21     What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  explains  how  to 
identify  and  list  impaired  waterbodies 
and  establish  TMDLs  in  accordance 
with  section  303(d)  of  the  Clean  Water 
Act.  The  subpart  also  explains  how  EPA 
reviews  and  approves  or  disapproves 
your  lists  and  TMDLs.  Specifically,  the 
subpart  explains  how  to: 

(1)  Assemble  all  existing  and  readily 
available  water  quality-related  data  and 
information; 

(2)  Dociunent  your  methodology  for 
considering  and  evaluating  all  existing 
and  readily  available  water  quality- 
related  data  and  information  to  make 


decisions  on  your  list  and  provide  the 
methodology  to  EPA  and  the  public; 

(3)  Identify  impaired  waterbodies  to 
be  included  on  the  list  and  decide 
which  of  those  waterbodies  will  have 
TMDLs  established  for  them; 

(4)  Identify'  the  pollutant  or  pollutants 
causing  the  impairment  for  all 
waterbodies  on  Part  1  of  your  list; 

(5)  Develop  a  prioritized  schedule  for 
establishing  TMDLs  for  waterbodies  on 
Part  1  of  your  list; 

(6)  Establish  TMDLs  for  waterbodies 
on  Part  1  of  your  list  and  submit  them 
to  EPA  for  review; 

(7)  Provide  public  notice  and  an 
opportunity  for  public  comment  on  your 
methodology,  your  list,  and  TMDLs 
prior  to  final  submission  to  EPA. 

(b)  It  also  explains  how  EPA  must: 

(1)  Review  and  approve  or  disapprove 
your  list  of  impaired  waterbodies; 

(2)  Develop  a  list  where  you  fail  to  do 
so  or  if  EPA  disapproves  your  list; 

(3)  Review  ana  approve  or  disapprove 
your  TMDLs; 

(4)  Establish  TMDLs  if  you  have  not 
made  substantial  progress  in 
establishing  TMDLs  in  accordance  with 
your  approved  schedule,  or  if  EPA 
disapproves  your  TMDLs  . 

Listing  Impaired  Waterbodies.  and 
Documenting  Your  Methodology  for 
Making  Li.sting  De<;ision.s 

§  130.22     What  data  and  information  do  you 
need  to  assemble  and  consider  to  identify 
and  list  impaired  waterbodies? 

(a)  You  need  to  assemble  and  consider 
all  existing  and  readily  available  water 
quality-related  data  and  information 
when  you  develop  your  list  of  impaired 
waterbodies. 

(b)  Existing  and  readily  available 
water  quality-related  data  and 
information  includes  at  a  minimum  the 
data  and  information  in  and  forming  the 
basis  for  the  following: 

(1)  Yoiu  most  recent  EPA  approved 
section  303(d)  list; 

(2)  Your  most  recent  Clean  Water  Act 
section  305(b)  report; 

(3)  Clean  Water  Act  section  319 
nonpoint  source  assessments; 

(4)  Drinking  water  source  water 
assessments  under  section  1453  of  the 
Safe  Drinking  Water  Act; 

(5)  Dilution  calculations,  trend 
analyses,  or  predictive  models  for 
determining  the  physical,  chemical  or 
biological  integrity  of  streams,  rivers, 
lakes,  and  estuaries;  and 

(6)  Data,  information,  and  water 
quality  problems  reported  from  local. 
State,  Territorial,  or  Federal  agencies 
(especially  the  U.S.  Geological  Survey 
National  Water  Quality  Assessment 
(NAWQA)  and  National  Stream  Quality 
Accounting  Network  (NASQAN)),  Tribal 
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governments,  members  of  the  pubhc, 
and  academic  institutions, 

§130.23    How  do  you  develop  and 
document  your  methodology  for 
considering  and  evaluating  all  existing  and 
readily  available  data  and  information  to 
develop  your  list? 

(a)  Your  methodology  needs  to 
explain  how  you  will  consider  and 
evaluate  all  existing  and  readily 
available  water  quality-related  data  and 
information  to  determine  which 
uaterbodies  you  will  include  on  Parts  1, 
2.3.  and  4  of  your  list,  and  to  determine 
how  you  will  prioritize  your  schedule 
for  establishing  TMDLs  for  waterbodies 
on  Part  1  of  your  list.  You  must  develop 
a  draft  methodology'  and  notif>'  the 
public  of  the  availability  of  the  draft 
methodology  for  review  and  comment. 
^'ou  should  notifv'  directly  those  who 
submit  a  written  request  for  notification. 
You  must  provide  the  public  an 
opportunitv'  to  submit  comments  on  the 
draft  methodology  for  no  less  than  60 
days.  You  must  provide  a  summary  of 
all  comments  received  and  your 
responses  to  significant  comments  when 
you  provide  a  copy  of  the  final 
methodology  to  EPA,  as  required  by 
§  IJO  24  of  this  subpart.  You  must  make 
your  final  methodology  available  to  the 
public  when  you  provide  a  copy  to  EPA. 

(bj  The  methodology  should  explain 
how  you  will  consider  and  evaluate  the 
following  types  of  data  and  information 
\v  hen  you  make  listing  decisions  and 
develop  your  prioritized  schedule  for 
TMDL  establishment: 

(1)  Physical  data  and  information; 

(2)  Chemical  data  and  information; 

(3)  Biological  data  and  information; 

(4)  Aquatic  and  riparian  habitat  data 
and  information:  and 

(5)  Other  data  and  information  about 
waterbodv  impairments,  including 
drinking  water  susceptibility  analyses. 

Ic)  Your  methodology  should,  at  a 
minimum,  identify  those  types  of  data 
and  information  that  you  will  treat  as 
■  existing  and  readily  available"  and 
explain  how  you  consider  the  following 
factors  in  making  listing  decisions  and 
in  developing  your  prioritized  schedule 
for  TMDL  establishment: 

(1)  Data  quality  and  age; 

(2)  Degree  of  confidence  you  have  in 
the  information  you  use  to  determine 
whether  waterbodies  are  impaired, 
including  a  description  of  the  quality 
assurance/quality  control  factors  you 
will  apply  to  data  and  information;  and 

(3)  Number  and  degree  of  exceedances 
of  numeric  or  narrative  criteria  and 
periods  of  nonattainment  of  designated 
uses  or  other  factors  used  to  determine 
whether  waterbodies  are  impaired. 

(d)  Your  methodology  should  describe 
the  procedures  and  methods  you  will 


use  to  collect  ambient  water  quality 
information. 

(e)  Your  methodology  should,  at  a 
minimum,  also  include  the  following: 

(1)  A  description  of  the  selection 
factors  you  will  use  to  include  and 
remove  waterbodies  from  your  list; 

(2)  A  process  for  resolving 
disagreements  with  other  jiuisdictions 
involving  waterbodies  crossed  by  State, 
Territorial,  Tribal  or  international 
boimdaries;  and 

(3)  A  description  of  the  method  and 
factors  you  will  use  to  develop  your 
prioritized  schedule  for  establishing 
TMDLs. 

§  130.24    When  must  you  provide  your 
methodology  to  EPA? 

ldJ(lJ  If  this  section  is  not  effective  by 
May  1,  2001,  you  must  provide  to  EPA 
a  description  of  the  methodology  used 
to  develop  yoin  2002  list  and  a 
description  of  the  data  and  information 
used  to  identify  waters  (including  a 
description  of  the  existing  and  readily 
available  data  and  information  used  by 
the  State,  Territory,  and  authorized 
Tribe)  by  April  1,  2002.  The  provisions 
of  §  130.23fh)  through  (e)  do  not  apply 
to  this  methodology. 

(2)  If  this  section  is  effective  on  or 
before  May  1,  2001,  you  must  provide 
yoiu  final  methodology  for  your  2002 
list  and  a  summary  of  public  comments 
on  your  methodology  by  November  1, 
2001.  This  methodology  will  apply  to 
the  list  required  in  2002. 

(b)  You  must  provide  to  EPA  the  final 
methodology  and  a  summary  of  public 
comments  for  your  2006  and  subsequent 
Usts  submitted  under  §  130.30(a)  no 
later  than  two  years  before  you  submit 
your  next  list,  beginning  in  the  year 
2004.  For  example,  you  provide  to  EPA 
the  methodology  for  your  303(d)  list  for 
2006  on  or  before  April  1,  2004.  When 
providing  final  methodologies  to  EPA, 
you  need  to  provide  only  the  parts  of 
the  previous  methodology  you  are 
revising;  however,  prior  to  submitting 
your  final  methodology  to  EPA,  the 
entire  methodology  must  be  available  to 
the  public. 

(c)  EPA  will  review  your  final 
methodology  and  will  provide  you  vdth 
comments  within  60  days  of  receiving 
it.  EPA  will  not  approve  or  disapprove 
your  methodology.  EPA  vfill  consider 
your  methodology  in  its  review  and 
approval  or  disapproval  of  vour  next 
Hst. 

§  1 30.25    What  is  the  scope  of  your  list  o( 
impaired  waterbodies? 

(aj  Your  approvable  list  of  impaired 
waterbodies  includes,  based  on  all 
existing  and  readily  available  water 
quality-related  data  and  information 


using  appropriate  quality  assurance/ 
quality  control: 

(1)  Waterbodies  that  are  impaired  by 
individual  pollutants,  multiple 
pollutants,  or  pollution  from  any  source, 
including  point  sources,  nonpoint 
sources,  storm  water  sources  for  which 

a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  is 
not  required,  groimd  water,  and 
atmospheric  deposition. 

(2)  Waterbodies  for  which  biological 
information  indicates  that  they  do  not 
attain  and  maintain  water  quality 
standards. 

(3)  Waterbodies  that  are  impaired  by 
point  sources  only,  nonpoint  sources 
only,  or  by  a  combination  of  point  and 
nonpoint  sources. 

(b)  Your  list  may  include,  at  your 
option,  waterbodies  that  are  not 
impaired,  but  which,  based  on  expected 
changes  in  loadings  or  conditions,  you 
anticipate  will  become  impaired  in  the 
next  four  years. 

§  1 30.26     How  do  you  apo'V  yow  water 
quality  standards  antidegraoanor  policy  to 
the  listing  of  impaired  waterDodies'' 

ta)  Water  quaht>'  stanaaras  as  defined 
at  40  CFR  Part  131  include  several 
requirements,  including  one  for  a  State 
antidegradation  policy.  Your  list  must 
include  waterbodies  consistent  with 
your  antidegradation  policy  as 
described  below. 

(1)  Any  waterbody  is  impaired  if  it  is 
not  maintaining  a  designated  use  or 
more  protective  existing  use  that  was 
attained  on  or  after  November  28,  1975. 

(2)  Any  Tier  3  waterbody  is  impaired 
when  the  level  of  water  quality  that 
existed  at  the  time  the  waterbody  was 
designated  as  Tier  3  has  declined.  Tier 

3  waters  are  waters  you  have  designated 
as  outstanding  national  resource  waters, 
(b)  [Reserved] 

§  1 30.27    How  must  you  format  your  list  of 
Impaired  watert>odies? 

(a)  Your  list  of  impaired  waterbodies 
must  include  the  following  four  parts: 

(1)  Part  1.  Waterbodies  impaired  by 
one  or  more  pollutant(s)  as  defined  by 
§  130.2(d),  unless  listed  in  Part  3  or  4. 
Waterbodies  identified  as  impaired 
through  biological  information  must  be 
listed  on  Part  1  unless  you  know  that 
the  impairment  is  not  caused  by  one  or 
more  pollutants,  in  which  case  you  may 
place  the  waterbody  on  Part  2  of  the  list. 
Where  the  waterbody  is  listed  due  to 
biological  information,  the  first  step  in 
establishing  the  TMDL  is  identifying  the 
pollutant(s)  causing  the  impairment. 
Waterbodies  must  also  be  included  on 
Part  1  where  you  or  EPA  have 
determined,  in  accordance  with 
§§  130.32(c){l){v),  (2)(vii),  and  (3){i), 
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that  a  TMDL  needs  to  be  revised. 
Waterbodies  that  you  chose  to  list 
pursuant  to  §  130.25(b),  because  you 
anticipate  that  they  will  become 
impaired  by  one  or  more  pollutant(s), 
must  be  included  on  Part  1  of  your  list. 
A  TMDL  is  required  for  waterbodies  on 
Parti  of  the  list. 

(2)  Part  2.  Waterbodies  impaired  by 
pollution  as  defined  by  §  130.2(c)  but 
not  impaired  by  one  or  more  pollutants. 
A  TMDL  is  not  required  for  waterbodies 
on  Part  2  of  the  list. 

(3)  Part  3.  Waterbodies  for  which  EPA 
has  approved  or  established  a  TMDL 
and  water  quality  standards  have  not  yet 
been  attained.  The  waterbody  must  be 
placed  on  Part  1  of  the  list  and 
scheduled  for  establishment  of  a  new 
TMDL  if  you  or  EPA  determine  that 
substantial  progress  towards  attaining 
the  water  quality  standard  is  not 
occurring. 

(4)  Part  4.  Waterbodies  that  are 
impaired,  for  which  the  State,  Territory, 
or  authorized  Tribe  demonstrates  that 
water  quality  standards  will  be  attciined 
by  the  date  of  submission  of  the  next  list 
as  a  result  of  implementation  of 
technology-based  effluent  limitations 
required  by  sections  301(b),  306.  or  307 
of  the  Clean  Water  Act  or  other  controls 
enforceable  by  State,  Territorial  or 
authorized  Tribal  or  Federal  law  or 
regulation  (including  more  stringent 
water  quality-based  effluent  limitations 
in  NPDES  permits).  A  TMDL  is  not 
required  for  waterbodies  on  Part  4.  If  a 
waterbody  listed  on  Part  4  does  not 
attain  water  quality  standards  by  the 
time  the  next  list  is  required  to  be 
submitted  to  EPA,  such  waterbody  must 
be  included  on  Part  1  unless  you  can 
demonstrate  that  the  failure  to  attain 
water  quality  standards  is  due  to  failure 
of  point  source  dischargers  to  comply 
with  apphcable  NPDES  permit  effluent 
limitations,  which  are  in  effect.  TMDLs 
for  waterbodies  moved  from  Part  4  to 
Part  1  of  the  list  must  be  scheduled  for 
establishment  in  accordance  with  the 
requirements  of  §  130.28(b). 

(b)  You  must  identify: 

(1)  The  pollutant  or  pollutants 
causing  the  impairment  for  each 
waterbody  on  Part  1  of  the  list,  or  for 
waterbodies  for  which  the  impairment 
is  a  result  of  biological  information,  the 
pollutant  or  pollutants  if  known. 

(2)  The  Jype  of  pollution  causing  the 
impairment  for  each  waterbody  on  Part 
2. 

(3)  The  geographic  location  of  each 
waterbody  on  the  list,  using  the 
National  Hydrography  Database  or 
subsequent  revisions,  or  a  compatible 
georeferenced  database. 


(c)  Any  one  of  the  three  reporting 
formats  described  in  this  paragraph  are 
acceptable. 

(1)  Separate  section  303(d)  list.  You 
may  submit  your  list  as  a  separate  four- 
part  section  303(d)  list. 

(2)  Consolidated  section  303(d)  list 
and  section  305(b)  report.  You  may 
submit  your  list  as  a  component  of  your 
water  quality  report  (section  305(b) 
report) .  You  must  clearly  identify  the 
parts  of  your  water  quality  report  you 
are  submitting  as  your  four-part  section 
303(d)  list. 

(3)  Part  1  waterbodies  in  section 
303(d)  report  and  Parts  2.  3,  and  4 
waterbodies  in  section  305(b)  report. 
You  may  submit  Part  1  of  your  list  as 

a  separate  section  303(d)  list,  provided 
you  include  Parts  2,  3,  and  4  of  your  list 
as  a  component  of  your  section  305Cb) 
water  quality  report  and  clearly  identify 
the  parts  of  your  water  quality  report 
that  you  are  submitting  as  Parts  2,3,  and 
4  of  your  section  303(d)  list. 

(d)  EPA  will  approve  or  disapprove 
your  four-part  section  303(d)  list 
regardless  of  the  reporting  format  that 
you  use. 

§  130.28     What  must  your  prioritized 
schedule  for  submitting  TMDLs  to  EPA 
contain? 

(a)  Your  list  must  include  a 
prioritized  schedule  for  establishing 
TMDLs  for  all  waterbodies  and 
pollutant  combinations  on  Part  1  of  your 
list. 

(b)  You  must  schedule  establishment 
of  TMDLs: 

(1)  as  expeditiously  as  practicable, 
evenly  paced  over  the  duration  of  the 
schedule; 

(2)  no  later  than  10  years  from  July  10, 
2000,  if  the  waterbody  and  pollutant 
was  listed  on  any  part  of  the  list  before 
that  date  or  10  years  from  the  due  date 
of  the  first  subsequent  list  after  July  10, 
2000,  on  which  the  waterbody  and 
pollutant  is  initially  included.  You  may 
extend  the  schedule  for  one  or  more 
TMDLs  by  no  more  than  five  years  if 
you  explain  to  EPA  as  part  of  your  list 
submission  that,  despite  expeditious 
actions,  establishment  of  all  TMDLs  on 
Part  1  of  your  list  within  10  years  is  not 
practicable. 

(c)  You  must  identify  each  specific 
TMDL  you  intend  to  establish  and  the 
one  year  period  during  which  it  is 
scheduled  to  be  established.  Your 
scheduJe  should  provide  for  the 
coordinated  establishment  of  TMDLs 
within  a  watershed  to  the  fullest  extent 
practicable. 

(d)  You  must: 

(1)  explain  how  you  considered  the 
severity  of  the  impairment  and  the 
designated  use  of  the  waterbody  in 


prioritizing  waterbodies  for  TMDL 
establishment  on  your  schedule. 

(2)  Identify  waterbodies: 

(i)  That  are  designated  in  water 
quality  standards  as  a  public  drinking 
water  supply,  or  are  used  as  a  source  of 
drinking  water,  and  are  impaired  by  a 
pollutant  that  is  contributing  to  a 
violation  of  a  national  primary  drinking 
water  regiilation  (NPDWR)  by  a  public 
water  system  or  causes  a  public  water 
system  to  be  vulnerable  to  a  violation  of 
a  NPDWR;  or 

(ii)  Where  species  listed  as  threatened 
or  endangered  linder  section  4  of  the 
Endangered  Species  Act  are  present  in 
the  waterbody. 

(3)  Waterbodies  identified  in  this 
subsection  must  be  given  a  higher 
priority  unless  you  explain  why  a 
different  priority  is  appropriate. 

(e)  When  identifying  and  scheduling 
your  waterbodies  for  TMDL 
establishment,  you  may  also  consider 
the  presence  of  sensitive  aquatic  species 
and  other  factors  such  as  the  historical, 
cultural,  economic  and  aesthetic  uses  of 
the  waterbody.  You  may  consider  other 
factors  in  prioritizing  your  schedule, 
including  the  value  and  vulnerability  of 
particular  waterbodies;  the  recreational, 
economic,  and  aesthetic  importance  of 
particular  waterbodies;  TMDL 
complexity;  the  degree  of  public  interest 
and  support;  State,  Territorial  and 
authorized  Tribal  policies  and  priorities; 
national  policies  and  priorities;  or  the 
efficiencies  that  might  result  from 
coordinating  the  establishment  of 
TMDLs  for  multiple  waterbodies  located 
in  the  same  watershed.  If  you  are  using 

a  rotating  basin  approach,  you  may  take 
that  approach  into  account  when 
prioritizing  waterbodies  on  your 
schedule  because  of  the  inherent 
efficiencies  of  such  an  approach. 

(f)  If  you  consider  other  factors,  you 
should  identify  each  factor  and  explain 
how  you  used  each  factor  in  prioritizing 
yoiu  schedule. 

§  130.29    Can  you  modify  your  list? 

(a)  You  may  modify  your  list  at  times 
other  than  those  required  by  §  130.30,  in 
accordance  with  this  section.  If  you 
modify  your  list  and  prioritized 
schedule,  you  must  submit  your  list  to 
EPA  as  a  modification  to  your  list  under 
this  section  and  follow  the  public 
participation  requirements  of  §  130.36, 
except  that  such  requirements  shall 
apply  only  to  waterbodies  and  issues 
addressed  by  the  modification.  The 
requirements  of  subsections  (b),  (c),  (d), 
and  (e)  of  this  section  apply  to  lists 
submitted  under  §  130.30(a)  or  at  any 
other  time. 

(b)  You  must  keep  each  impaired 
waterbody  on  your  list  for  a  particular 
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pollutant  until  it  is  attaining  and 
maintaining  applicable  water  quality 
standards  for  that  pollutant. 

(c)  You  may  remove  a  listed 
waterbody  for  a  particular  pollutant  if 
new  data  or  information  indicate  that 
the  waterbody  is  attaining  and 
inaintaimng  the  applicable  water  quality 
.standards  for  that  pollutant. 

(d)  You  may  add  a  waterbody  to  yoiu' 
list  if  you  have  data  or  information 
indicating  that  it  is  impaired. 

(e)  You  may  modif\  your  prioritized 
schedule  for  establishing  TMDLs  in 
accordance  with  §  130  28  based  on  new 
mformation  provided  that  the 
modification  does  not  reduce  the 
number  of  TMDLs  scheduled  for 
completion  during  the  first  four  years  of 
the  current  approved  schedule. 

(f)  EPA  must  issue  an  order  approving 
or  disapproving  the  modification  of 
your  list  or  prioritized  schedule  in 
accordance  with  §  130.30(b). 

(g)  EPA  may  also  issue  an  order 
modifying  a  hst  consistent  with  the 
provisions  of  paragraphs  (c),  (d)  and  (e) 
of  this  section,  after  providing  notice 
and  an  opportunity  for  public  comment. 

§  130.30  When  must  you  submit  your  list 
of  impaired  waterbodies  to  EPA  and  what 
will  EPA  do  witti  it? 

(a)  You  mast  submit  your  list  of 
impaired  waterbodies  to  EPA  by  April  1 
of  every^  fourth  year,  beginning  in  the 
vear2D02. 

(b)  EPA  must: 

II)  Issue  an  order  approving  or 
disapproving  your  list  or  modification 
of  your  list,  within  30  days  of  receipt, 
in  whole  or  in  part  if  it  is  not  consistent 
with  the  requirements  of  §§  130.25 
through  130  29 

(2)  By  order,  within  30  days  of 
disapproval,  issue  a  new  list  consistent 
with  §§  130.25  through  130,29  if  EPA 
disapproves  or  partially  disapproves 
your  list  or  modification  of  youi  list. 

(31  Publish  the  order  required  by 
paragraph  {b)(2)  of  this  section  in  the 
Federal  Register  and  a  general 
circulation  newspaper  in  your  State, 
Territory,  or  where  your  Tribe  is  located 
.ind  request  public  comment  for  at  least 
30  days. 

(4)  issue  a  subsequent  order  revising 
the  new  list  after  the  close  of  the  public 
comment  period,  as  appropriate,  if  EPA 
revises  its  initial  order  required  by 
paragraph  (b)(2)  of  this  section  based  on 
public  comment. 

(5)  Send  you  a  copy  of  its  order(s). 

(6)  Establish  a  list  of  impaired 
waterbodies  for  your  State,  Territory,  or 
.iuthorized  Tribe  consistent  with 

§§  130.25  dirough  130.29  if  you  fail  to 
do  so  by  April  1  of  every  fourth  year. 

(c)  EPA  may  establish  lists  of 
waterbodies  that  do  not  attain  and 


maintain  Federal  water  quality 
standards. 

(d)  You  must  incorporate  into  your 
water  quality  management  plan  diose 
portions  of  your  list  that  EPA  approves 
or  establishes. 

Establishment  and  EPA  Review  of 
TMDLs 

§  1 30.31     Which  waterbodies  need  TMDLs? 

(a)  You  must  establish  TMDL,s  for  all 
waterbodies  and  pollutant  combinations 
on  Part  1  of  your  list  in  accordance  with 
your  approved  schedule  and  submit  the 
TMDLs  to  EPA. 

(b)  You  do  not  need  to  establish 
TMDLs  for  waterbodies  on  Parts  2,  3, 
and  4  of  your  list. 

§130.32     What  are  the  minimum  elements 
Of  a  TMDL  submitted  to  EPA? 

(a)  A  TMDL  is  a  written,  quantitative 
plan  and  analysis  for  attaining  and 
maintaining  water  quality  standards  in 
all  seasons  for  a  specific  waterbody  and 
pollutant.  TMDLs  may  be  established  on 
a  coordinated  basis  for  a  group  of 
waterbodies  in  a  watershed.  A  TMDL 
provides  the  opportunity  to  compare 
relative  contributions  of  pollutants  fttjm 
all  sources  and  consider  technical  and 
economic  trade-offs  between  point  and 
nonpoint  sources. 

(b)  You  must  include  the  following 
minimum  elements  in  any  TMDL 
submitted  to  EPA: 

(1)  The  name  and  geographic  location, 
as  required  by  §  130.27(b)(3),  of  the 
impaired  waterbody  for  which  the 
TMDL  is  being  established  and,  to  the 
extent  known,  the  names  and 
geographic  locations  of  the  waterbodies 
upstream  of  the  impaired  waterbody 
that  contribute  significant  amounts  of 
the  pollutant  for  which  the  TMDL  is 
being  established; 

(2)  Identification  of  the  pollutant  and 
the  applicable  water  quality  standard  for 
which  the  TMDL  is  being  established; 

(3)  Quantification  of  the  pollutant 
load  that  may  be  present  in  the 
waterbody  and  still  ensure  attainment 
and  maintenance  of  water  quality 
standards; 

(4)  Quantification  of  the  amount  or 
degree  by  which  the  current  pollutant 
load  in  the  waterbody,  including  the 
pollutant  load  from  upstream  sources 
that  is  being  accounted  for  as 
background  loading,  deviates  from  the 
pollutant  load  needed  to  attain  and 
maintain  water  quality  standards; 

(5)  Identification  of  soiux;e  categories, 
source  subcategories,  or  individual 
sources  of  the  pollutant  consistent  with 
the  definitions  of  load  and  wasteload 
allocation  in  §§  130.2(f)  and  (g), 
respectively,  for  which  the  wasteload 


allocations  and  load  allocations  are 
being  established; 

(6)  Wasteload  allocations  assigned  to 
point  sources  permitted  under  section 
402  of  the  Clean  Water  Act  discharging 
the  pollutant  for  which  the  TMDL  is 
being  established  that  will,  when 
implemented  in  conjimction  with 
assigned  load  allocations,  if  any,  result 
in  the  attainment  and  maintenance  of 
water  quality  standards  in  the 
waterbody.  Wasteload  allocations  that 
reflect  pollutant  load  reductions  for 
point  sotirces  needed  to  ensure  that  the 
waterbody  attains  and  maintains  water 
quality  standards  must  be  expressed  as 
individucd  wasteload  allocations  for 
each  source.  Wasteload  allocations  that 
do  not  reflect  pollutant  load  reductions 
firom  point  soiut:es  needed  for  the 
waterbody  to  attain  and  maintain  water 
quality  standards  may  be  expressed  as 
an  individual  wasteload  allocation  for  a 
source  or  may  be  included  within  a 
wasteload  allocation  for  a  category  or 
subcategory  of  sources.  Wasteload 
allocations  for  sources  subject  to  a 
specified  general  permit,  regardless  of 
whether  they  reflect  pollutant 
reductions,  may  be  allotted  to  categories 
of  sources.  You  should  submit 
supporting  technical  analyses 
demonstrating  that  wasteload 
allocations,  when  implemented  in 
conjunction  with  necessary'  load 
allocations,  will  result  in  the  attainment 
and  maintenamce  of  the  water  quality 
standard(s)  applicable  to  the  pollutant 
for  which  the  TMDL  is  being 
established; 

(7)  Load  allocations,  ranging  fix)m 
reasonably  accurate  estimates  to  gross 
allotments,  for  nonpoint  sources  of  a 
pollutant,  storm  water  sources  for  which 
an  NPDES  permit  is  not  required, 
atmospheric  deposition,  ground  water 
or  background  sources  of  a  pollutant 
that,  when  implemented  in  conjunction 
with  assigned  wasteload  allocations,  if 
any,  result  in  the  attainment  and 
maintenance  of  water  quality  standards 
in  the  waterbody.  If  feasible,  a  separate 
load  allocation  must  be  allocated  to 
each  source  of  a  pollutant.  Where  this 

is  not  feasible,  load  allocations  may  be 
allocated  to  categories  or  subcategories 
of  sources.  Pollutant  loads  from  sources 
that  do  not  need  to  be  reduced  for  the 
waterbody  to  attain  and  maintain  water 
quaUty  standards  may  be  included 
within  a  category  of  sources  or 
subcategory  of  sources.  You  should 
submit  supporting  technical  analyses 
demonstrating  that  load  allocations, 
when  implemented  in  conjimction  with 
necessary  wasteload  allocations,  will 
result  in  the  attainment  and 
maintenance  of  water  quality  standards 
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applicable  to  the  pollutant  for  which  the 
TMDL  is  being  established; 

(8)  A  margin  of  safety  that 
appropriately  accounts  for  uncertainty 
related  to  the  TMDL,  including 
uncertainties  associated  with  pollutant 
loads,  modeling  water  quality,  and 
monitoring  water  quality.  A  margin  of 
safety  may  be  expressed  as  unallocated 
assimilative  capacity  or  conservative 
analytical  assumptions  used  in 
establishing  the  TMDL; 

(9)  Consideration  of  seasonal 
variations,  stream  water  flow  levels,  and 
other  environmental  factors  that  affect 
the  relationship  between  pollutant 
loadings  and  water  quality  impacts, 
such  that  the  allocations  will  result  in 
attainment  and  maintenance  of  water 
quality  standards  in  all  seasons  of  the 
year  and  during  all  flow  conditions; 

(10)  Allowance  for  reasonably 
foreseeable  increases  in  pollutant  loads 
including  future  growth;  and 

(11)  An  implementation  plan  which 
meets  the  requirements  of  paragraph  (c) 
of  this  section. 

(c)  The  purpose  of  the 
implementation  plan  is  to  provide  a 
description,  in  a  level  of  detail 
appropriate  to  the  circumstances,  of 
actions  necessary  to  implement  the 
TMDL  so  that  the  waterbody  attains  and 
maintains  water  quality  standards.  EPA 
does  not  expect  the  implementation 
plan  to  be  a  complex,  lengthy 
docmnent. 

(1)  For  waterbodies  impaired  only  by 
point  sources  for  which  NPDES  permits 
will  implement  the  TMDL,  an 
implementation  plan  must  include: 

(i)  An  identification  of  the  wasteload 
allocation(s)  that  the  effluent 
limitation(s)  must  be  consistent  with 
pursuant  to  §  122.44(d)(l)(vii)(B)  in  the 
NPDES  permit(s)  that  will  be  issued, 
reissued,  or  revised.  In  all  instances,  the 
NPDES  permit  effluent  limitation{s) 
must  be  consistent  with  the  applicable 
wasteload  allocation(s).  You  must 
identify: 

(A)  The  point  sources  that  are  or  will 
be  regulated  by  individual  permits  and 
the  categories  or  subcategories  of  point 
sources  that  are  or  will  be  regulated  by 
general  permits  that  will  be  subject  to 
such  effluent  limitations. 

(B)  The  permit,  if  you  intend  to 
implement  the  wasteload  allocation  by 
requiring  a  point  source  to  apply  for 
coverage  under  an  existing  NPDES 
general  permit. 

(C)  The  elements  of  the  general  permit 
necessary  to  ensure  implementation  of 
the  wasteload  allocation,  if  you  intend 
for  a  point  source  to  be  regulated  by  a 
new  general  permit. 

(ii)  A  schedule  for  issuing,  reissuing 
or  revising  the  NPDES  permit(s)  as 


expeditiously  as  practicable  to  include 
effluent  limits  consistent  with  the 
wasteload  allocation(s)  in  the  TMDL. 
EPA  must: 

(A)  Reissue  or  revise  the  permit(s) 
within  two  vears  after  the  establishment 
of  the  TMDL  where  EPA  is  the  NPDES 
permitting  authority. 

(B)  Notify  the  NPDES  Director  of 
EPA's  intent  to  object  to  the  permit 
pursuant  to  the  provisions  of  §  123.44(k) 
within  one  year  after  expiration  of  the 
permit  term,  or  where  the  permit  term 
expired  prior  to  the  establishment  of  the 
TMDL,  within  one  year  from 
establishment  of  the  TMDL  where  the 
State  is  the  NPDES  permitting  authority, 
and  the  permit  term  has  expired. 

(C)  Issue  an  NPDES  permit  that 
incorporates  effluent  limitations  based 
on  wasteload  allocation(s)  in  the  TMDL 
within  one  year  thereafter  where  the 
State  has  not  done  so.  Nothing  in  this 
paragraph  (c){l)(ii)  limits  EPA's 
authority  to  reissue  a  permit  after  the 
expiration  of  the  two-year  time  fi-ame  set 
forth  in  this  paragraph  (c)(l)(ii),  or 
invoke  the  mechanism  described  in 

§  123.44(k}  after  the  expiration  of  either 
of  the  one-year  time  frames  set  forth  in 
this  paragraph  (c){l)(ii). 

(iii)  The  date  by  which  the 
implementation  plan  will  result  in  the 
waterbody  attaining  and  maintaining 
applicable  water  quality  standards  and 
the  basis  for  that  determination; 

(iv)  A  monitoring  and/or  modeling 
plan  designed  to  measure  the 
effectiveness  of  the  controls 
implementing  the  wasteload  allocations 
and  the  progress  the  waterbody  is 
making  toward  attaining  water  quality 
standards;  and 

(v)  The  criteria  you  will  use  to 
determine  that  substantial  progress 
toward  attaining  water  quality  standards 
is  being  made  and  if  not,  the  criteria  for 
determining  whether  the  TMDL  needs 
to  be  revised. 

(2)  For  waterbodies  impaired  only  by 
nonpoint  source(s),  storm  water  sources 
for  which  an  NPDES  permit  is  not 
required,  atmospheric  deposition, 
ground  water  or  background  somt;es  of 
a  pollutant  where  no  NPDES  permit  will 
implement  the  TMDL,  the 
implementation  plan  must  include: 

(i)  An  identification  of  the  source 
categories,  source  subcategories,  or 
individual  sources  of  the  pollutant 
which  must  be  controlled  to  implement 
the  load  allocations: 

(ii)  A  description  of  specific 
regulatory  or  voluntary  actions, 
including  management  measures  or 
other  controls,  by  Federal,  State  or  local 
governments,  authorized  Tribes,  or 
individuals  that  provide  reasonable 
assurance,  consistent  with  §  130.2(p), 


that  load  allocations  will  be 
implemented  and  achieve  the  assigned 
load  reductions.  Your  selection  of 
management  measures  for  achieving  the 
load  allocation  may  recognize  both  the 
natural  variability  and  the  difficulty  in 
precisely  predicting  the  performance  of 
management  measures  over  time; 

(iii)  A  schedule,  which  is  as 
expeditious  as  practicable,  for 
implementing  the  management 
measures  or  other  control  actions  to 
achieve  load  aDocations  in  the  TMDL 
within  5  years,  when  implementation 
within  this  period  is  practicable; 

(iv)  The  date  by  which  the 
implementation  plan  will  result  in  the 
waterbody  attaining  and  maintaining 
applicable  water  quality  standards,  and 
the  basis  for  that  determination; 

(v)  A  description  of  interim, 
measurable  milestones  for  determining 
whether  management  measures  or  other 
control  actions  are  being  implemented; 

(vi)  A  monitoring  ano/or  modeling 
plan  designed  to  measure  the 
effectiveness  of  the  management 
measures  or  other  controls 
implementing  the  load  allocations  and 
the  progress  the  waterbody  is  making 
toward  attaining  water  quality 
standards,  and  a  process  for 
implementing  stronger  and  more 
effective  management  measures  if 
necessary;  and 

(vii)  The  criteria  you  will  use  to 
determine  that  substantial  progress 
toward  attaining  water  quality  standards 
is  being  made  and  if  not,  the  criteria  for 
determining  whether  the  TMDL  needs 
to  be  revised. 

(3)  For  waterbodies  impaired  by  both 
point  sources  and  nonpoint  sources 
where  NPDES  permits  and  management 
measures  or  other  control  actions  for 
nonpoint  or  other  sources  will 
implement  the  TMDL,  the 
implementation  plan  must  include: 

(i)  The  elements  of  paragraphs  (c)(1) 
and  (2)  of  this  section;  and 

(ii)  A  description  of  the  extent  to 
which  wasteload  allocations  reflect 
expected  achievement  of  load 
allocations  requiring  reductions  in 
loadings. 

(4)  For  all  impaired  waterbodies,  the 
implementation  plan  must  be  based  on 
a  goal  of  attaining  and  maintaining  the 
applicable  water  quality  standards 
within  ten  years  whenever  attaiimient 
and  maintenance  within  this  period  is 
practicable. 

(d)  TMDTLs  must  meet  all  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  except  that,  rather  than 
estimating  a  TMDTL  at  a  level  necessary 
to  attain  and  maintain  water  quality 
standards,  you  must  estimate  the 
TMDTL  as  required  by  statute  at  a  level 
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necessary  to  ensure  protection  and 
propagation  of  a  balanced  indigenous 
population  of  shellfish,  fish,  and 
wildlife,  taking  into  account  the  normal 
water  temperatures,  flow  rates,  seasonal 
variations,  existing  sources  of  heat 
input,  and  dissipative  capacity  of  the 
waterbody  for  which  the  TMDTL  is 
being  established.  Estimates  for  those 
waterbodies  must  include  a  calculation 
of  the  maximum  heat  input  and  a 
margin  of  safety  that  takes  into  account 
any  lack  of  knowledge  concerning  the 
development  of  thermal  water  quality 
criteria. 

(e)  A  TMDL  must  not  be  likely  to 
jeopardize  the  continued  existence  of  an 
endangered  or  threatened  species  listed 
under  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  its  designated 
critical  habitat. 

§  130.33    How  are  TMDLs  expressed? 

(aj  A  TMDL  must  contain  a 
quantitative  expression  of  the  pollutant 
load  or  load  reduction  necessary  to 
ensure  that  the  waterbody  will  attain 
and  maintain  water  quality  standards, 
or,  as  appropriate,  the  pollutant  load  or 
load  reduction  required  to  attain  and 
maintain  aquatic  or  riparian  habitat, 
biological,  channel  or  geomorphological 
or  other  conditions  that  will  result  in 
attainment  and  maintenance  of  water 
quality  standards. 

(b)  As  appropriate  to  the 
characteristics  of  the  waterbody  and 
pollutant,  the  pollutant  load  or  load 
reduction  may  be  expressed  in  one  or 
more  of  the  following  ways: 

(1)  The  pollutant  load  that  can  be 
present  in  the  waterbody  and  ensure 
that  it  attains  and  maintains  water 
quality  standards; 

(2)  the  reduction  from  current 
pollutant  loads  required  to  attain  and 
maintain  water  quality  standards; 

(3)  The  pollutant  load  or  reduction  of 
pollutant  load  required  to  attain  and 
maintain  aquatic,  riparian,  biological, 
channel  or  geomorphological  measures 
so  that  water  quality  standards  are 
attained  and  maintained; 

(4)  A  quantitative  expression  of  a 
modification  of  a  characteristic  of  the 
waterbody.  e.g.,  aquatic  and  riparian 
habitat,  biological,  channel, 
geomorphological,  or  chemical 
characteristics,  that  results  in  a 
pollutant  load  or  reduction  of  pollutant 
load  so  that  water  quality  standards  are 
attained  and  maintained;  or 

(5)  In  terms  of  either  mass  per  time, 
toxicity  or  other  appropnate  measiue. 

§  130.34    What  actions  must  EPA  take  on 
TMDLs  that  are  submitted  tor  review? 

laJ  EPA  must; 


(1)  Review  each  TMDL  you  submit  to 
determine  if  it  meets  the  requirements 
of  §§130.31, 130.32  and  130.33  and 
issue  an  order  approving  or 
disapproving  each  TMDL  you  submit 
within  30  days  after  you  submit  it. 

(2)  Disapprove  the  TMDL  if  it  does 
not  meet  all  those  requirements. 

(3)  Issue  an  order  establishing  a  new 
TMDL  for  a  waterbody  and  pollutant 
within  30  days  of  EPA's  disapproval  or 
determination  of  the  need  for  revision, 
if  EPA  disapproves  a  TMDL  you  submit 
or  determines  that  an  existing  TMDL 
needs  to  be  revised. 

(4)  Publish  this  order  in  the  Federal 
Register  and  a  general  circulation 
newspaper  and  request  public  comment 
for  at  least  30  days. 

(5)  Issue  a  subsequent  order  revising 
the  TMDL  after  the  close  of  the  public 
comment  period,  as  appropriate,  if  EPA 
revises  its  initial  order  based  on  public 
comment. 

(6)  Send  you  the  final  TMDL  EPA 
estabUshes.  You  must  incorporate  any 
EPA-established  or  EPA  approved 
TMDL  into  your  water  quality 
management  plan. 

(b)  When  EPA  estabhshes  a  TMDL  it 
must  provide  reasonable  assurance.  It 
may  satisfy  the  adequate  funding 
requirement  of  reasonable  assurance  by 
conditioning  Clean  Water  Act  grants  to 
the  fullest  extent  practicable  and  in  a 
manner  consistent  with  effective 
operation  of  other  Clean  Water  Act 
programs. 

(c)  EPA  may  also  use  any  of  its 
statutory  or  regulatory  authorities  and 
volimtary,  incentive-based  programs,  as 
it  detennines  appropriate,  to 
supplement  conditioning  Clean  Water 
Act  grants  in  demonstrating  reasonable 
assurance.  . 

§  1 30.35    How  wiH  EPA  assure  that  TMDLs 
are  established? 

(a)  EPA  must  assure  that  TMDLs  for 
waterbodies  and  pollutants  identified 
on  Part  1  of  yoiu'  list  are  established. 
EPA  must  do  this  by: 

(1)  Working  with  you  to  assure  that 
TMDLs  are  established  in  accordance 
with  your  schedule:  and 

(2)  Establishing  a  TMDL  if  you  have 
not  made  substantial  progress  in 
establishing  the  TMDL  in  accordance 
with  your  approved  schedule. 
Substantial  progress  means  that  you 
have  established  a  TMDL  not  later  than 
the  end  of  the  one-year  period  during 
which  it  was  scheduled  to  be 
established.  EPA  must  establish  the 
TMDL  within  two  years  of  the  date  on 
which  you  fail  to  make  substantial 
progress.  The  Administrator  may  extend 
this  period  for  no  more  than  two  years 
on  a  case-by-case  basis  if  there  is  a 


compelling  need  for  additional  time. 
Notice  of  such  extension  shall  be 
published  in  the  Federal  Register. 

(b)  EPA  may  establish  TMDLs  under 
other  circimistances  including: 

(1)  You  request  that  EPA  do  so;  or 

(2)  EPA  determines  it  is  necessary  to 
establish  a  TMDL  for  an  interstate  or 
boundary  waterbody  or  to  implement 
Federal  water  quahty  standards. 

(c)  In  establishing  any  TMDL 
pursuant  to  this  section,  EPA  shall 
provide  notice  and  an  opportunity  for 
public  comment  on  such  order. 

Public  Participation 

§  1 30.36    What  public  participation 
requirements  apply  to  your  lists  and 
TMDLs? 

(a)  You  must  provide  public  notice 
and  allow  the  public  no  less  than  30 
days  to  review  and  comment  on  youj 
Ust  of  impaired  waterbodies  and  TMDLs 
prior  to  submission  to  EPA.  You  should 
notify  directly  those  who  submit  a 
written  request  for  notification. 

(b)  At  the  time  you  make  your 
submission  to  EPA,  you  must  provide 
EPA  with  a  summary  of  all  public 
comments  received  on  your  list  and 
TMDLs  and  your  response  to  all 
significant  conunents,  indicating  how 
the  comments  were  considered  in  your 
final  decision. 

(c)  Prior  to  your  submission  to  EPA, 
and  at  the  time  that  you  provide  the 
public  the  opportunity  to  review  and 
comment  on  your  list  and  TMDLs: 

(1)  You  must  provide  a  copy  of  each 
of  these  documents  to  EPA,  the  U.S. 
Fish  and  Wildlife  Service,  and  to  the 
National  Marine  Fisheries  Service 
where  appropriate  [e.g.,  coastal  areas), 
unless  you  request  EPA  to  provide  these 
documents  to  the  Services,  in  which 
case  EPA  will  do  so. 

(2)  You  are  encouraged  to  establish 
processes  with  both  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  that  will 
provide  for  the  early  identification  and 
resolution  of  threatened  and  endangered 
species  concerns  as  they  relate  to  your 
list  and  TMDLs.  To  facilitate 
consideration  of  endangered  and 
threatened  species  in  the  listing  and 
TMDL  process,  EPA  will  ask  the  U.S. 
Fish  and  WildUfe  Service  and  the 
National  Marine  Fisheries  Service, 
where  appropriate,  to  provide  you  and 
EPA  wiUi  any  comments  that  they  may 
have  on  your  lists  and  TMDLs. 

(3)  You  must  consider  any  conunents 
bom  EPA.  the  U.S.  Fish  and  WildUfe 
Service,  or  the  National  Marine 
Fisheries  Service  in  estabUshing  your 
list  and  TMDLs  and  document  your 
consideration  of  these  comments  in 
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accordance  with  paragraph  (b)  of  this 
section. 

(d)  EPA  will  review  any  comments 
submitted  by  the  U.S.  Fish  and  Wildlife 
Service  or  the  National  Marine  Fisheries 
Service  and  consider  how  you 
addressed  these  and  EPA's  comments 
prior  to  EPA's  approval  or  disapproval 
of  your  submission. 

TMDLs  Established  During  the 
Transition 

§  130  37     What  IS  ttie  effect  of  this  rule  oo 
TMDLs  establisheci  during  the  transition" 

>dj  EPA  wiii  apprMv^"  ir, .    I'NtDL 
submitted  to  it  for  .rnv  i^',\  ht.?  .re  January 
11,  2002  or  nine  months  from  the 
effective  date  of  this  rule,  whichever 
occurs  later,  if  the  TMDL  meets  either 
the  requirements  in  si  no  "  in  effect 
prior  to  July  13.  20(»u   ir  tne 
requirements  in  ;><>  i  <()  31,  130.32  and 
130.33  of  this  Siirif.drt  C. 

(b)  EPA  will  -stabi;sh  TNODLs  before 
lanaurv  1 1 ,  200Z  or  nine  months  from 
the  f'ffective  date  of  this  rule,  whichever 
occurs  later,  either  according  to  the 
requirements  in  §  no  7  jn  effect  prior  to 
July  13.  2000  or  rh^  r^-quirements  in 
§§130.31,  1  ^0  i_'  in  i  130.33  of  this 
Subpart  C 

14.  Amend  ri -u  ly  designated  §  130.50 
to  revise  paragraph  (b)  introductory  text 
and  (b)(3)  as  follows: 

§  1  30,50     Continuing  planning  process 

*  *  *  .  t 

(b)  Content    i  He  State  may  determine 
the  format  of  its  CPP  as  long  as  the 
minimum  requirements  of  the  CWA  and 
this  regulation  are  met.  A  State  CPP 
need  not  be  a  single  document, 


provided  the  State  identifies  in  one 
document  (i.e.,  an  index)  the  other 
documents,  statutes,  rules,  policies  and 
guidance  that  comprise  its  CPP.  The 
following  processes  must  be  described 
in  each  State  CPP  and  the  State  may 
include  oth^r  processes,  including 
watershed  ti ast d  planning  and 
implementation,  at  its  discretion. 
***** 

(3)  The  process  for  developing  total 
maximum  daily  loads  (TMDLs)  and 
individual  water  quality  based  effluent 
limitations  for  pollutants  in  accordance 
with  section  303(d)  of  the  Act  and 
§§  130.31  through  130.36  of  this  Part. 
***** 

15.  Amend  newly  designated  §  130.51 
to  revise  paragraphs  (a),  (c)(1).  and  (f)  as 
follow  > 

§130.51     Water  quality  management  plans 

(a)  l^'Ut-T  i^iuitit}.  inanui^emt'nt  plans 
You  must  base  continuing  water  quaiit\ 
planning  on  initial  water  quality 
management  plans  produced  in 
accordance  with  sections  208  and  303(e) 
of  the  Clean  Water  .A.ct  and  certified  and 
approved  updates  to  those  plans.  Your 
annual  water  quality  planning  should 
focus  on  priority  issues  and  geographic 
areas  identified  in  your  latest  section 
305(b)  reports  and  have  a  watershed 
focus.  Water  quality  planning  should  be 
directed  at  the  removal  of  conditions 
placed  on  previously  certified  and 
approved  water  quality  management 
plans  and  updates  to  support  the 
implementation  of  wasteload  allocations 
and  load  allocations  contained  in 
TMDLs. 


(c)  *   *   * 

(1)  Total  Maximum  Dailv  Loads. 
TMDLs  in  accordance  with  section 
303(d)  and  {e)(3)(C)  of  the  Act  and 
§§  130.2  and  130.31  through  130.36; 
also  lists  of  imp«ured  waters  in 
accordance  with  §§  130.2  and  130.22 
through  130.30. 
***** 

(f)  Consistency.  Construction  grant 
and  permit  dec  isions  must  be  made  in 
accordanc;e  with  certified  and  approved 
WQM  plans  as  described  in  §§  130.63(a) 
and  (b).  Likewise,  financial  assistance 
under  the  State  water  pollution  control 
reyolving  funds  may  be  made  only  to 
projects  which  are  in  conformity  with 
such  plans  as  specified  in  section  603(f) 
of  the  Act. 


§13061     [Amended] 

16.  Amend  newly  designated  §  130.61 
to  remove  and  reserve  paragraph  (b)(2), 
and  remove  paragraph  (dl 

17.  Revise  newly  designated  §  130.64 

as  follows 

§  1 30.64     Processing  application  for  Indian 
Tribes 

The  Regional  .Administrator  ,>hali 
process  an  application  of  an  Indian 
Tribe  submitted  under  S  1  ^0  Sl(d)  m  a 
timely  manner  H^>  shall  prompdy  notify 
the  Indian  Tribf  if  receipt  of  the 
application. 

[FR  Doc.  00-17831  Filed  7-12-00;  8:45  ami 
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The  President 


PrtHlamation  7329  of  July  7,  2000 

President  Linculn  and  Suldurs'  Home  National  Monument 


B)  iht  Presideni  ul  ihe  Uniteu  Mdies  of  America 

A  Proclamation 

Each  year  from  1862  through  1864,  President  Abraham  Lincoln  and  his 
family  left  the  White  House  to  take  up  residence  during  the  warm  weather 
months  at  Anderson  Cottage,  a  home  in  northwest  Washington,  D.C.,  on 
the  grounds  of  a  site  then  known  as  the  Soldiers'  Home.  It  is  estimated 
that  President  Lincoln  spent  one  quarter  of  his  presidency  at  this  home, 
riding  out  to  it  many  evenings  from  late  June  until  early  November.  The 
house  and  surrounding  land  are  now  part  of  the  U.S.  Soldiers'  and  Airmen's 
Home,  a  component  of  the  Armed  Forces  Retirement  Home,  an  independent 
establishment  in  the  executive  branch.  This  house  and  its  grounds  are  objects 
of  great  historic  significance  and  interest. 

It  was  here,  in  September  of  1862,  that  President  Lincoln  completed  the 
drafting  of  the  Emancipation  Proclamation.  His  second  floor  bedroom  and 
much  of  the  rest  of  the  house  are  configured  as  they  were  when  he  was 
in  residence,  and  original  mantels,  woodwork,  and  windows  are  retained. 
A  magnificent  copper  beech  tree  under  which  he  read  and  relaxed  is  still 
growing  at  the  site.  It  was  also  from  this  house  that,  in  July  of  1864, 
he  traveled  2  miles  north  to  view  the  battle  of  Fort  Stevens,  during  which 
he  actually  came  under  fire  as  he  stood  beside  the  Union  troops  defending 
the  capital.  The  house  has  been  designated  a  National  Historic  Landmark 
by  the  National  Park  Service. 

The  land  was  purchased  by  the  Federal  Government  through  the  Soldiers' 
Home  Trust  Fund  in  1851  to  establish  a  home  for  invalid  and  disabled 
soldiers  of  the  U.S.  Army,  the  first  such  attempt  to  provide  for  members 
of  the  regular  army.  The  house  was  first  used  as  a  summer  retreat  by 
President  Buchanan  from  1857  to  1860,  and  continued  to  be  used  as  such 
by  several  presidents,  including  President  Hayes  from  1877  to  1880  and 
President  Arthur  from  1882  to  1884.  It  became  knovm  as  Anderson  Cottage 
in  honor  of  Major  Robert  Anderson,  the  Union  commemding  officer  at  Fort 
Sumter  at  the  outbreak  of  the  Civil  War. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  lands,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  President  Lincoln 
and  Soldiers'  Home  National  Monument: 

NOW,  THEREFORE,  I,  William  J.  Clinton,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  President  Lincoln  and  Soldiers'  Home 
National  Monument  for  the  purpose  of  protecting  the  objects  identified 
above,  all  lands  and  interests  in  lands  owned  or  controlled  by  the  United 
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States  within  th»'  nuundaru^s  of  the  area  described  on  the  nidti  entitled 
"Presideni  Lmcoin  arid  Soldiers  Home  Nationd!  Monument'  attached  to 
and  forming  a  part  of  this  proclamation.  The  Federal  land  and  interests 
in  land  reserved  consist  of  approximately  2.3  acres,  which  is  the  smallest 
area  compatible  with  the  proper  care  and  management  of  the  objects  to 
be  protected. 

All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  or  leasing  or  other  disposition  under  the  public  land 
or  other  Federal  laws,  including  but  not  limited  to  withdrawal  from  location, 
entry,  and  patent  under  the  mining  laws,  and  from  disposition  under  all 
laws  relating  to  mineral  and  geothermal  leasing. 

The  monument  historically  has  been  a  part  of  the  U.S.  Soldiers'  and  Airmen's 
Home,  a  facility  administered  by  the  Armed  Forces  Retirement  Home,  an 
independent  establishment  of  the  Executive  Bram  h  I  !>-  Armed  Forces  Re- 
tirement Home,  through  the  U.S.  Soldiers'  and  Airmen  s  Home,  shall  manage 
the  monument  as  an  integral  part  of  that  surrounding  facilitv  and  consistent 
with  the  purposes  and  provisions  of  this  proclamation  In  managing  the 
monument,  the  Armed  Forces  Retirement  Home  shall  consult  with  the  Sec- 
retary of  the  Interior  through  the  National  Park  Service. 

For  the  pmrpose  of  preserving,  restoring,  and  enhancing  the  public's  apprecia- 
tion of  the  monument,  the  .Armed  Forces  Retirement  Home  shall  prepare, 
in  consultation  with  the  Secretary  of  the  Interior  through  the  National  Park 
Service,  a  management  plan  for  this  monument  within  3  vears  of  this  date. 
Further,  to  the  extent  authorized,  the  Armed  Forces  Retirement  Home  shall 
promulgate,  in  consultation  with  the  Secretary  of  the  interior  through  the 
National  Park  Service,  regulations  for  the  proper  care  and  management  of 
the  objects  identified  above. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation.  Warning  is  hereby  given  to  all  unauthorized 
persons  not  to  appropriate,  injure,  destroy,  or  remove  anv  feature  of  this 
monument  and  not  to  locate  or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  July,  in  the  year  of  our  Lord  two  thousand,  and  of  the  hidependence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  13,  2000 


ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Alaska 
Failure  to  submit  required 
plan  tor  cartx>n 
^  monoxide;  published  7- 

.  1  14-00 

J^EDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Truth-in-billing  and  billing 
format;  pnnciples  and 
guidelines:  published  7- 
13-00 
Wireless  telecommunications 
services — 

Cellular  radiotelephone 
service:  geographic 
partitioning  and 
spectmm 
disaggregation, 
published  6-13-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Pood  and  Drug 
Administration 
Medea-  devices: 
General  hospital  and 
personal  use  devices— 
Subculaneous,  implanted, 
intravascular  infusion 
port  and  catheter,  and 
percutaneous, 
implanted,  long-term 
intravascular  catheter: 
classification:  oublished 
6-13-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisit'or'  regulations: 
Risk  management;  published 
6-13-00 
POSTAL  SERVICE 
Df""">esM:  Man  Manual: 
SAv'E   .enfication 
procedures  and  revisions; 
First-Class  and  Standard 
Mail  (A)  automation  letter 
mail;  combined  postage 
payment  standards: 
published  ■'-7-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing;  published  6-28-00 
Cessna;  published  6-18-99 
Airworthiness  standards: 
Special  conditions — 
Cessna  Model  M2JKAM/ 
N/P  airplane,  etc.; 
published  6-13-00 
Class  D  airspace:  published  5- 
25-00 

COMMENTS  DUE  NEX' 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Winter  pears  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-18- 
00:  published  7-3-00 

AGRICULTURE 
DEPARTMENT 

Animal  ana  Plant  Hea'tn 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Denmark;  comments  due 
by  7-17-00;  published 
5-17-00 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Special  areas 
Roadless  area  conservation; 
comments  due  by  7-17- 
00:  published  5-10-00 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Program  regulations: 
Servicing  and  collection — 
Disaster  set-aside 
program;  comments  due 
by  7-17-00.  published 
5-17-00 
Special  programs: 
Lamb  Meat  Adjustment 
Assistance  Program; 
comments  due  by  7-19- 
00:  published  6-21-00 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

North  Korea;  easing  of 
export  restrictions: 
comments  due  by  7-19- 
00:  published  6-19-00 

COMMERCE  DEPARTMEN-! 
iwational  Oceanic  ana 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Trawl  gear  in  Gulf  of 
Alaska  Central 
Regulatory  Area, 
seasonal  adjustment  of 
closure  areas  to; 
comments  due  by  7-18- 
00;  published  7-3-00 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna  and 
swordfish;  trade 
restrictions;  comments 
due  by  7-18-00; 
published  5-24-00 
Atlantk:  swordfish  and 
nortfiem  altjacore  tuna; 
comments  due  by  7-18- 
00;  published  5-24-00 
North  Atlantic  swordfish; 
comments  due  by  7-18- 
00;  published  6-6-00 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  7-21-00:  published 
7-6-OC 
DEFENSE  DEPARTMENT 
Acquisition  regulations 
Pollution  control  and  clean 
air  and  water;  comments 
due  by  7-21-00;  published 
5-22-00 
Profit  incentives  to  produce 
innovative  new 
technologies;  comments 
due  by  7-21-00;  published 
5-22-00 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitions; 
comments  due  by  7-19- 
00;  published  6-16-00 
DEFENSE  DEPARTMENT 
Navy  Department 
Pnvacy  Ac;,  implementation; 
comments  due  by  7-17-00; 
puS-nshf-d  5-18-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Air  quality  models: 
guidelines;  comments 
due  by  7-20-00; 
published  4-21-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  correction; 
comments  due  by  7-19- 
00;  published  6-19-00 


Air  quality  implementation 
plans;  NA\approval  and 
promulgation:  varrous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
7-19-00;  published  6-19- 
00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
IBM  semiconductor 
manufactunng  facility, 
Essex  Junction,  VT; 
comments  due  by  7-17- 
00;  published  6-16-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitions; 
comments  due  by  7-19- 
•     00;  published  6-16-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contigency 
plan- 
National  priorities  list 
update;  comments  due 
by  7-21-00;  published 
6-21-00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  polk^ies  and 
operations,  etc.— 
Other  financial  institutions 
lending;  comments  due 
by  7-19-00;  published 
6-26-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Personal  communications 
services- 
Narrowband  rules: 
modifications; 
•     competitive  bidding; 
comments  due  by  7-19- 
00;  pulJlished  7-3-00 
Point-to-point  and  point-to- 
multipoint  common  earner 
and  private  operational 
fixed  microwave  rules: 
consolidation;  comments 
due  by  7-20-00;  published 
6-20-00 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
7-17-00,  published  6-9-00 
Florida;  comments  due  by 
7-17-00:  published  6-8-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Gramm-Leach-Bllley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 


IV 


Federal  Register/ Vol.  65,  No.  135 /Thursday.  luly  13,  2000  /  Reader  Aids 


agreements;  disclosure 
and  reporting:  comments 
due  by  7-21-00:  published 
5-19-00 

FEDERAL  RESERVE 
SYSTEM 

Gramm-Leach-Bliley  Act; 

implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting:  comments 
due  by  7-21-00:  published 
5-19-00 

FEDERAL  TRADE 
COMMISSION 

Comprehensive  Smokeless 
Tobacco  Health  Education 
Act  of  1986,  implementation; 
comments  due  by  7-21-00; 

published  5-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

VeOiCd'  devices, 
Reciassitic<i!ton  of  38 
preamendments  dass  III 
devices  into  class  II; 
comments  due  by  7-18- 
OC   published  4-19-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 
Coverage  decisions;  criteria; 
comments  due  by  7-17- 
00    published  S-15-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Meaicare  and  State  health 
care  programs:  fraud  and 
abuse: 

Ambulance  restocking  safe 
hartx)r  under  anti-kickback 
statute,  comments  due  by 
7-21-00;  published  5-22- 
00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  riome 
construction  and  safety 
standards: 
Smoke  alarms:  comments 

due  by  7-17-00:  published 

5-18-00 

Pnvacy  Act;  implementation; 
comments  due  by  7-21-00; 

published  5-22-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government. 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood:  documentation 


requirements  and  filing, 
processing   and  issuing 
requirements  and 
standards:  comments  due 
by  7-17-00:  published  4- 
18-00 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Lana  resource  management; 
Recreation  permits  for  public 
lands:  comments  due  by 
7-17-00;  puWished  5-16- 
00 

Correction;  comments  due 

by  7-17-00:  published 

5-30-00 
Correction:  comments  due 

by  7-17-00;  published 

5-3^00 

INTERIOR  OEPARTM€NT 

Fish  and  Wildlife  Service 

Endangerea  ana  threatened 
species; 

Colorado  butferffy  plant; 
comments  due  by  7-17- 
00:  published  5-17-00 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Royalty  management: 
Indian  leases,  gas  valuation 
regulations,  amendments: 
comments  due  by  7-17- 
00:  published  6-15-00 

Correction;  comments  due 
by  7-17-00;  published 
7-7-00 

NATIONAL  AFRONAUTtCS 

AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
NASA  Inspector  General 
hotline  posters:  comments 
due  by  7-21-00:  published 
5-22-00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Federal  claims  collection; 

comments  due  by  7-17-00; 

puWished  6-15-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 

Federal  Employees 
Retirement  System 
(FERS)— 
Intra-agency  transfer; 

automation  and 

simplificatnn  of 

employee 

recordkeeping: 

comments  due  by  7-19- 

00:  published  4-20-00 

SIMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 


Types  of  consideration  oaid 
by  small  Dusmess 
excluded  from  cost  of 
money  limitations: 
comments  due  by  7-20- 
00;  published  6-20-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  certification 

Advanced  Qualification 
Program:  comments  due 
by  7-17-00:  published  6- 
16-00 
Airworthiness  directives 

Boeing:  comments  due  by 
7-17-00;  published  6-21- 
00 

Domier  comments  due  by 
7-17-00;  published  6-15- 
00 

Eurocopter  France, 
comments  due  by  7-21- 
00:  published  5-22-00 

MD  Helicopters  inc,; 
comments  due  by  7-17- 
00:  published  5-17-00 
Class  O  airspace,  comments 

due  by  7-20-00;  published 

6-20-00 
Jet  routes:  comments  due  by 

7-17-00;  published  5  2  'X) 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 
Ateohoi,  viiicuitural  area 
designations: 
Red  Mountain,  WA; 
comments  due  by  7-18- 
00:  published  5-19-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting:  comments 
due  by  7-21-00;  published 
5-19-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Gramm-Leach-Bliley  Act: 
implementation 

Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting:  comments 
due  by  7-21-00;  puWisfted 
5-19-00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Service  I  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
wvwv  nara  gov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in    slip  iaw    (individual 
pamphlet!  form  from  tfie 
Supenntendent  of  Documents. 
U  S    Government  Printing 
Office    Washington    DC  20402 
(phone,  202-512-18081    ^he 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  a!  hrtp.. 
www  access  gpo  gov^nara/ 
index  html    Some  laws  may 
not  yet  be  available 

H.R.  3051/P.L  106-243 

To  direct  the  Secretary  of  the 
Intenor.  the  Bureau  of 
Reclamation   to  conduct  a 
feasibility  study  on  the  Jicanlla 
Apache  Reservation  in  the 
State  of  New  Mexico,  and  for 
other  purposes     July  10, 
2000;  114  Stat    497) 

S.  1309/P.L.  106-244 

To  amend  title  I  of  the 
Employee  Retirement  Income 
Secunty  Act  of  19^4  to 
provide  for  the  preemption  of 
State  law  in  certain  cases 
relating  to  certain  church 
plans.  (July  10,  2000,  114 
Stat.  499) 

S.  1515/P.L.  106-245 

Radiation  Exposure 
Compensation  Act 
Amendments  of  2000  (July  10, 
2000,  114  Stat,  501) 

Last  List  July  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk;  mail 

notification  service  of  newly 
enacted  public  laws.  To 
subscnbe   go  to  www, gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listservdwwwgsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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The  Federal  Register  is  published  dai'y  in 
24x  microfiche  format  ano  maiieo  tc 
subscribers  the  following  day  via  ♦irst 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription  the  LSA 
(List  of  CFR  Sections  Affectedi  and  the 
Cumulative  Federal  Register  moe*  a'-'- 
mailed  monthly 

Code  ol  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  :n  24x 
microfiche  tormat  and  the  current 
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Documents'  homepage  at 
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The  United  States  Government  Manual 
1999/2000 

As  tne  otticial  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
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addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


'K  ?.^' 


^^y-v 


u'  Iriitcii  St,itis 


$46  per  copy 


Superintendent  of  Documents  Puhlioatinn*;  Order  Form 


L'nited  States  (n^vemmtr' 

INFORiVLAJION 

f^euCAiTONS  *  *>6f*oac>LS  •  a^CTHowc  wooucrs 

Order  Processir>g  Code 

*79r 


Cnarge  your  order. 
It  s  Easy! 

To  Tax  Noiir  ordtrs  i2(l2t  512-2250 
I'hurit  \our  ordtrs  (202)  512-IS(Hi 


copies  of  The  United  States  Government  Manual  1999/2000, 


I I    1  JbiS,  please  send  me  — 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  posia-t  ,ir.d  nandlina  and  is  subject  to  change. 

Please  Chuusc  .Mtthwd  ot  i'a>inent; 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 
;  your  name/address  availaUe  lo  uther  mailers?      [^   [      | 


s-ikt  1 


I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  visa       n  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  ynu  for 
your  order' 


Authorizing  signature 


9/99 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


copy 


VISA 


12-225(1 
12-1H(K) 


ge. 
lents 


you  for 

order  ' 

9/99 


W4 


VOL 


65 


ISS 


135 


JL 


13 


2000 


UMI 


Printed  on  recycled  paper 


VOL 


65 


ISS 


136 


U-MI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


JL 


14 


2000 


UMi 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
Of  DOCUMENTS 
WcBhIngton,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use,  S300 


7-14-00 

Vol.  65      No.  136 


Friday 

July  14,  2000 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097Hi326) 


^   ^^    o    BELLH300B  DEC      00 
BELL    &   NOVELL 

bonn:e  colv:m 

300    N   ZEEB   RD 

P\NN   I^RBOR  Ml      48106 


B 


481 


VOL 


65 


ISS 


136 


JL 


14 


2000 


UMI 


7-14-00  , 

Vol.  65        No.  136 
Pages  43677-43960 


Friday 

July  14,  2000 


4 


k- 


6=^ 


Q 


^ 


"^ 


n 


Vol.  65,  No.  136 /Friday,  July  14,  2000 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Conunittee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Waishington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/wwrw. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  ^oup  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  \Jail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


PUBLIC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies^ack  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCTES 
Subscriptions: 
Paper  of  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


Animai  an^ 


Commerce 


rinted  on  recycled  paper. 


Contents 


m 


Federal  Register 

Vol.  65,  No.  136 

Friday.  July  14.  2000 


Agency  'or  neafthcare  Resea^c^.  anc  Quality 
NOTICES 
Meetings: 
Technical  Review  Committee,  43766 

Agency  for  Toxic  SuDstanc    :>  ana  Disease  Registry 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  Health  Conference  Support  Program,  43766-43770 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Anima!  and  Plant  Wealth  inspection  Se'-v^ce 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Japan,  43682-43683 
Korea.  43680-43682 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43733-43734 
Meetings: 
Foreign  Animal  and  Poultry  Diseases  Advisory 
Committee,  43734 

Army  Department 

L^oC    ijii^iiitifci  a    LiOrpS 

Blind  or  Severely  Disabled   Committee  for  Pychase  ^'•om 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind 

or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Hispanic-Serving  Health  Professions  Schools,  Inc., 

43770-^3771 
National  Alliance  of  State  and  Territorial  ADDS  Directors, 
43771-43772 
Grants  and  cooperative  agreements;  availability,  etc.: 
Public  Health  Conference  Support  Program,  43766-43770 

Civil  Rights  Commission 

NOTICES 

'Meetings:  Sunshine  Act,  43736 
Coast  Guard 

RULES 

r  (»ii»  and  waterways  safety: 
Atlantic  Ocean,  Southampton,  NY;  safety  zone,  43695- 
I         43697 

I  Thames  River,  New  London,  CT;  safety  zone,  43697- 
43699 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 


See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  43734-43736 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Singapore;  Republication.  43741 

Comptroller  of  the  Currency 

NOTICES 

Preemption  opinion  requests: 
Massachusetts  bank  insurance  sales  statute  and 
regulations  (Massachusetts  Law),  43828-43830 

C-jSto'-s  Service 
RULES 
Tariff-rate  quotas: 

Sugar-containing  products,  43689-43690 

Defense  DepartrTient 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  43741- 
43742 
Meetings: 

National  Security/21st  Century,  U.S.  Commission,  43742 

Defense  I  oqistics  Agency 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  43742 

Dfjg  En'cs^c e'^e-'  Administration 

RULES 

Schedules  of  controlled  substances: 

Exempt  anabolic  steroid  products,  43690-43694 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

American  Radiolabeled  Chemical,  Inc..  43786 

Cambridge  Isotope  Lab,  43786 

Chattem  Chemicals,  Inc.,  43786 

Pressure  Chemical  Co.,  43786—43787 

Education  Departme-" 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  improvement — 
Comprehensive  School  Reform  Research  Program, 

43959-43960 
Field-Initiated  Studies  Education  Research  Program, 
43957-43958 
Meetings: 
Federal  Interagency  Coordinating  Council,  43743 


IV 


i  edt  idi  Krui'^ter/Vol.  65,  No.  136/Friday,  July  14,  2000 / Contents 


Employment  Standards  Admin istrauon 

NC^'CES 

Miiiiiiiuin  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
43787-43788 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 
NOTJCES 

Environmental  statements;  notice  of  intent: 
Base  realignment  and  closixre — 
Sierra  Army  Depot,  CA;  surplus  property  disposal, 
43742-43743 

Environmental  Protection  Agency 
Rules 

Air  programs,  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Kansas,  43702-43704 
Air  quality  implementation  plans;  approval  emd 
promulgation;  various  States: 
Alaska 
Failure  to  submit  required  plan  for  carbon  monoxide, 
43700-43702 
Virginia;  correction,  43840 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Pyridaben,  43704-43713 
Water  programs: 
Oil  pollution  prevention  and  response;  non- 
transportation-related  facilities 
Correction,  43840 
Water  quality  planning  and  management  and  National 
Pollutant  Discharge  Elimination  System  program; 
total  maximum  daily  loads 
Correction,  43840 

^flOPOSED  RULES 

Au  pouutiuii,  hazardous;  national  emission  standards: 

Boat  manufacturing  facilities.  43841-43872 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Kansas,  43730 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  43726-^3729 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  43748—43749 
Weekly  receipts,  43748 
Meetings: 

Pesticide  Program  Dialogue  Committee,  43749-43750 
Pesticide  applicator  certifications;  Federal  and  State  plans: 

South  Dakota,  43750 
Superfund  program: 
Prospective  purchaser  agreements — 

Middlefield-Ellis-Whisman  Site,  CA,  43751 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  43683—13687 
PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  France,  43720-43721 
Class  D  airspace,  43722-43723 


NOTICES 

Aviation  Rulemaking  Advisory  Committee;  task 

assignments,  43801-43803 
Reports  and  guidance  documents;  availability,  etc.: 
Aviation  Noise  Abatement  Policy;  revision;  comment 
request.  43803-43825 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Maritime  services — 
Los  Angeles  and  Long  Beach,  CA;  156.250  MHz 

frequency  availability  for  port  operations,  43713- 
43716 
Private  land  mobile  radio  services — 
800  MHz  frequency  band;  specialized  mobile  radio 
systems  development  rules;  reconsideration 
petitions,  43716-43717 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  43751—43752 

Federal  Emergency  Management  Agency 

N*C'ICES 

Disaster  ana  emergency  areas; 
New  Mexico,  43752 
Wisconsin,  43752 

Federal  Energy  Regulatory  Commission 
RULES 

Natiu'al  gas  companies  (Natxiral  Gas  Act)  and  Natural  Gas 
Policy  Act: 

Short-term  and  interstate  natiu-al  gas  transportation 
services;  regulation,  43688 
NOTICES 
Environmental  statements;  availability,  etc.: 

Guardian  Pipeline,  L.L.C.,  43745^3746 
Environmental  statements;  notice  of  intent: 

Transcontinental  Gas  Pipeline  Co.,  43746-43748 
Applications,  hearings,  determinations,  etc.: 

Cherokee  County  Cogeneration  Partners,  L.P.,  43743 

FPL  Energy  Cape,  LLC,  43744 

Panhandle  Eastern  Pipe  Line  Co.,  43744 

Upper  Peninsula  Power  Co.,  43744 

Virginia  Electric  &  Power  Co.,  43744-43745 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43825—43826 

Enviroiunental  statements;  notice  of  intent: 
Yellowstone  and  Carbon  Counties,  MT,  43826—43827 

Grants  and  cooperative  agreements;  availability,  etc.: 
Highway-railroad  grade  crossing  hazards  elimination  in 
designated  high-speed  railroad  corridors  program. 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review — 
Members  selected  for  review;  list,  43752-43764 

s^edera!  Railroad  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Highway-railroad  grade  crossing  hazards  elimination  in 

designated  high-speed  railroad  corridors  program, 

43827-43828 


Federal  Register / Vol.  65,  No.  136 /Friday,  July  14,  2000 / Contents 


Federal  Reserve  System 

•NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  43764 
Formations,  acquisitions,  and  mergers,  43764 
Permissible  nonbanking  activities,  43764-43765 

Meetings;  Sunshine  Act,  43765 

Fish  and  Wildlife  Service 

=>ROPOSED  RULES 

iiiiiiangereU  diid  threatened  species: 

Southwestern  Washington/Columbia  River  coastal 
cutthroat  trout;  take  prohibitions  clarification, 
'  43730-43732 

NOTICES 
Comprehensive  conservation  plans;  availability,  etc.: 

Tewaukon  National  Wildlife  Refuge,  ND.  43778—43779 

'^ood  and  Drug  Administration 

=»JLES 

Medical  devices: 
Technical  amendments,  43690 

Foreign-Trade  Zones  Boara 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Pennsylvania,  43736 

Washington,  43736-43737 

*=orest  Service 

NOTICES 
Meetings: 
Deschutes  Provincial  Interagency  Executive  Committee 

Advisorv'  Committee.  43734 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Agency  information  collection  activities; 

Submission  for  0MB  review;  comment  request,  43765- 
;  [  43766 

Health  and  Human  Services  Department 

.See  Agency  for  Healthcare  Research  and  Quality 

.See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

.See  Food  and  Drug  Administration 

.See  Health  Care  Financing  Administration 

.See  Health  Resources  and  Services  Administration 

.See  National  Institutes  nf  Health 

Health  Care  Financing  Administration 

NOTICES 

Orudnizdtnin    functions,  and  authority  delegations: 

I  !hipf  i;f  ();)^■ratlnns:  eliminatinn-  4.T77T 

Health  Resources  and  Services  Administration 

NOTICES 

.\gency  information  collection  activities: 

Proposed  collection;  comment  request.  43773-43774 
.National  Vaccine  Injury  Compensation  Program: 

pptitidn':  FPfpived    43774-43775 

Housing  and  Urban  Development  Department 

NOTICES 

.\^f'ncy  information  collection  activities: 
Proposed  collection;  comment  request,  43777-43778 

Cirants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  43778 


Immigration  ana  Natu'a^izaTion  Service 
RULES 

Immigration: 
Aliens — 
Hernandez  v.  Reno  settlement  agreement;  aliens 
eligible  and  ineligible  for  family  unity  benefits, 
43677-43680 

Indian  Affairs  Bureau 

PBOPOSEC  RULES 

Tribal  government: 
Tribal  land  encumbrances;  contract  approvals,  43951- 
43956 
Trust  management  reform: 
Leasing/permitting,  grazing,  probate  and  funds  held  in 
trust,  43873-43952 

intenof  Department 
See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Invasive  Species  Advisory  Committee,  43778 

Internal  Revenue  Service 
PROPOSED  RULES 
Income  taxes: 
Cafeteria  plans;  tax  treatment 
Hearing,  43723 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43680-43683, 
43733-43738,  43766-43770,  43830-43838 

Internationa!  Trade  Adminisiralion 

NOTICES 

Export  trade  certificates  of  review,  43737-43739 

Internalionai  "^^ade  Corr-Ti;sslon 

NOTICES 

Meetings;  Sunshine  Act,  43785-43786 

Justice  Departn>ent 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

Lat>or  Department 

See  Employment  Standards  Administration 

Land  Management  Bu'-eai. 

NOTICES 

Environmental  statements;  availability,  etc.: 

Powder  River  Resource  Area,  MT,  43779-43780 
Environmental  statements;  notice  of  intent: 

Oil-Dri  Corp.  Reno  Clay  Project,  NV,  43780-43781 
Meetings: 

Wyoming;  wild  horse  management;  helicopters  and  motor 
vehicles  use;  public  hearing,  43781 
Public  land  orders: 

Wyoming,  43781-43782  ' 

Survey  plat  filings: 

Colorado,  43782-43783 


VI 


Federal  Register/Vol.  65,  No.  136/Friday,  July  14,  2000 / Contents 


Nationai  Aeronautics  ^nn  -^oact  Aviministration 

Acquisition  regulations; 

Unclassified  information  technology  resources;  security 
requirements,  43717-43719 
PROPOSED  RULES 
Acquisition  regulations: 

Training  services  acquisition,  43730 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43788—43790 

National  institutes  o*  health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Clinical  Center — 
Medical  magnetic  imaging  methods  development  for 
diagnostic  or  therapeutic  purposes,  43776—43777 
Percutaneous  soft  tissues  ablation;  research  initiatives 
development.  43775-43776 

Nationai  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies;  reporting  and  recordkeeping 
requirements,  43687-43688 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  43739 
Environmental  statements;  availability,  etc.: 
Point  Comfort,  TX;  Alcoa  Point  Comfort/Lavaca  Bay  NPL 
Site  recreational  fishing  service  losses;  damage 
assessment  and  restoration  plan,  43739-43740 
Permits: 

Marine  mammals,  43740—43741 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Channel  Islands  National  Park,  CA;  Anacapa  Island 
restoration  plan,  43783-43784 
National  Register  of  Historic  Places: 

Pending  nominations,  43784 

Nuclear  Reguiatcsr,  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Consolidated  Edison  Co.  of  New  York,  Inc.,  43790 

GrayStar,  Inc.,  43790-43791 

Virginia  Electric  &  Power  Co.,  43791 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 
Allocation  of  assets — 

Interest  assumptions  for  valuing  benefits,  43694-43695 

NOTICES 

Single  employer  and  multiemployer  plans: 
Interest  rates  and  assumptions,  43791-43792 

Public  Health  Service 

o  a- 1  101  Healthcare  Research  and  Quality 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 


Reciamation  Bureau' 

NOTICES 

Environmental  statements;  availability,  etc.: 
Animal-La  Plata  Project,  CO  and  NM,  43785 

Securities  and  Exchange  Commission 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  43793—43795 

■small  Business  Administration 
NOTICES 

Disaster  loan  areas: 
Minnesota,  43796 
North  Dakota,  43795-43796 

Sociai  Security  Administration 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43796-43797 

Slate  Deparimens 
NOTICES 

Arms  Export  Control  Act: 
Export  licenses;  Congressional  notifications,  43797-43801 

burtace  Mining  Heclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Virginia,  43723-43726 

eAtiie  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

oee  Agtiiiv^  >    iyji     1  ijAi\.^   LJui_».!»i£iin^C3   aixu   iJl.TCaatr   iXc^giStrV 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Northwest  Seaplanes,  Inc.,  43801 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Internal  Revenue  Service 

veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc,: 

Veterans  Millennium  Health  Care  and  Benefits  Act; 
implementation,  43699-43700 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43838-43839 

Submission  for  OMB  review;,  comment  request,  43839 
Committees;  establishment,  renewal,  termination,  etc.: 

Environmental  Hazards  Advisory  Committee,  43839 


iederai  Register / Vol.  65,  No.  136 /Friday,  July  14,  2000 / Contents 


^n 


separate  Parts  in  ''r-.-s    ss^^e 


Part  II 

Environmental  Protection  Agency,  43841-43872 

Part  III 

Department  of  the  Interior,  Bureau  of  Indian  Affairs  43873- 
43956 


Part  IV 

Department  of  Education,  43957-43958 

PartV 

Department  of  Education,  43959-43960 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


vra 


1  ptlt.a,  Rtyisin  /Vol.  65,  No.  136/Friday,  July  14,  2000 / Contents 


CFR   PARTS   AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


6  CfP 

236 43677 

274a 43677 

299 43677 

9  CPR 

34  yiL  documents) 43680, 

43682 

14  CPK 

71  (3  documents) 43683, 

43684,43686 

33 43720 

71 43722 

15  CPK 

902 43687 

ie  cp« 

2tw  43688 

19  CFR 

132 43689 

163 43689 

82; 43690 

895 43690 

900 43690 

1308 43690 

25  CPP 
•''opc-sef  Rules: 

;o 43874 

84 43874 

114 43874 

115 43874 

162 43874 

166 43874 

2b   CFR 

'■''ooosie"  Rules: 

1 43723 

29  C^^ 

-.  -    43694 

4044 43694 

Pfotwse--  Rules: 

^-       43723 

33  CPm 

165  (2  documents) 43695, 

43697 

38  CFR 

3 43699 


40  CFR 

9 43840 

52  (2  documents) 43700, 

43840 

62 43702 

112 43840 

122 43840 

123 43840 

130 43840 

180 43704 

Proposed  Rules: 

52  (2  documents) 43726, 

43727 

62 43730 

63 43842 

47  CFR 

0 43713 

80 43713 

90  (2  documents) 43713. 

43716 

48  CFR 

1804 43717 

1852 43717 

Proposed  Rules: 

1837 43730 

50  CFR 

648 43687 

Proposed  Rules: 

17 43730 


43677 


Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  136 
Friday,  July  14,  2000 


This  section  of  the  FEQERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  arrtj  Naturalization  Service 

8  CFR  Parts  236  274a  and  299 
[INS  No    1823-96] 
RIN1115-AE72 

Implementation  of  Hernandez  v  Reno 
Settlement  Agreement,  Certain  Aliens 
Eligible  for  Family  Unity  Benefits  After 
Sponsoring  Family  Member  s 
Naturalization:  Additional  Class  of 
Aliens  Ineligible  for  Family  Unity 
Benefits 

AGENCY:  Immigration  and  Naturalization 
S-rvice,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
( Service)  regulations  to  provide  changes 
that  are  necessary  to  implement  that 
portion  of  the  settlement  agreement  in 
Hernandez  v.  Reno,  C.A.  No.  9:93  CV  63 
lE.D.  Tex.,  filed  Dec.  30,  1997), 
requiring  the  development  and 
implementation  of  a  single  application 
form  to  be  used  in  connection  with  the 
adjudication  of  requests  for  benefits 
under  the  Family  Unity  Program, 
including  voluntary  departure  and  an 
t  mployment  authorization  document. 
'  \*iis  interim  rule  also  clarifies  the 
regulations  to  provide  that  certain  aliens 
will  not  lose  their  eligibility  for  the 
Family  Unity  Program  simply  because 
their  sponsoring  family  member  has 
become  a  naturalized  United  States 
c  itizen.  In  addition,  this  interim  rule 
adds  a  class  of  aliens  who  are  ineligible 
for  Family  Unity  benefits.  Individuals 
who.  as  juveniles,  committed  an  act  of 
juvenile  delinquency  which,' if 
c  (immitted  by  an  adult  would  be 
c  Idssified  as  a  felony  "crime  of  violence 
dgdinst  another  individual,"  are 
ineligible  for  benefits  under  the  Family 


Unity  Program.  Finally,  this  rule  deletes 
as  matter  of  agency  procediu-e  the 
category  for  Family  Unity  Program- 
based  employment  authorization  set 
forth  at  8  CFR  274a.l2(c)(12).  The 
Service  recognizes  that  this  category  is 
redundant  in  light  of  the  existence  of  a 
virtually  identical  category  set  forth  at  8 
CFR274a.l2(a)(13). 

DATES:  Effective  date:  This  interim  rule 
is  effective  July  14,  2000. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before 
September  12,  2000. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service.  425  I  Street  NW,  Room  5307, 
Washington  DC  20536.  To  ensure  proper 
handling  please  reference  INS  No. 
1823-96  on  your  correspondence. 
Comments  are  available  or  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  an 
appointment. 

POR  FURTHER  INFORMATION  CONTACT: 

Aime  Gyemant,  immigration  and 

Naturalization  Service,  Adjudications 

Division,  425  I  Street,  NW,  Room  3214, 

Washington  DC  20536,  telephone  (202) 

514-4754. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Family  Unity  Program? 

Established  by  section  301  of  the 
Immigration  Act  of  1990,  IMMACT 
1990.  Public  Law  101-649  (November 
29.  1990),  the  Family  Unity  Program 
provides  renewable  periods  of  voluntary 
departure  and  employment 
authorization  for  the  eligible  spouses 
and  children  of  legalized  aliens,  A 
legalized  alien  is  a  person  who  has  been 
granted  temporary  or  permanent 
residence  status  under  section  210 
(Special  Agricultural  Worker  (SAW))  or 
section  245A  (Legalization)  programs  of 
the  Immigration  and  Nationality  Act 
(Act),  or  a  permanent  resident  under  the 
Cuban/Haitian  Adjustment  Act  under 
section  202  of  the  Immigrant  Reform 
and  Control  Act  of  1986  (IRCA),  Public 
Law  99-603  (November  6,  1986).  To 
establish  eligibility  for  the  benefits,  the 
family  relationship  must  have  existed  as 
of  May  5,  1988,  for  the  Legalization  and 
Cuban/Haitian  Adjustment  Act 
programs  or  as  of  December  1,  1988,  for 
SAW  recipients.  The  family  members 
must  also  have  been  present  in  the 
United  States  prior  to  May  5  or 


December  1,  1988,  as  applicable,  and 
have  resided  in  the  U.S.  since  that  date. 

What  Are  the  Changes  to  the  Family 
Unity  Program  Created  by  the 
Settlement  of  the  Hernandez  v.  Reno 
Class  Action  Lawsuit? 

As  part  of  the  settlement  of  a 
Nationwide  class  action  lawsuit, 
Hernandez  v,  Reno,  C.A.  No.  9:93  CV  63 
(E.D.  Tex.,  filed  Dec,  30,  1997),  the 
Service  agreed  to  revise  the  existing 
Family  Unity  Program  benefits 
application  system  so  that  an  applicant 
no  longer  had  to  file  one  application 
(Form  1-817,  Application  for  Volimtary 
Departure  imder  the  Family  Unity 
Program)  to  receive  a  grant  of  voluntary 
departure  under  the  Family  Unity 
Program  and  then  file  a  separate 
application  (Form  1-7657,  Application 
for  Employment  Authorization)  to 
receive  an  employment  authorization 
document.  The  implementation  of  this 
aspect  of  the  settlement  agreement  has 
involved  two  phases.  Diuing  the  first 
phase,  which  was  implemented 
effective  January  29,  1998,  the  Service 
issued  supplemental  instructions  which 
provided  that  from  then  forward,  the 
Form  1-765  would  be  treated  as  a 
supplement  to  and  not  a  form  separate 
fi-om  the  Form  1-817.  The  Form  1-765 
supplement  was  attached  to  each  Form 
1-817  that  was  mailed  to  potential 
applicants.  Applicants  were  encoiuaged 
to  file  the  two  forms  jointly  and  were 
required  to  pay  only  the  filing  fee 
applicable  to  the  Form  1-817. 

What  Is  the  Fee  Required  for  the  Form 
1-817? 

Since  the  implementation  of  phase 
one,  the  Service  revised  its  fee  structure 
including  the  amount  charged  for  the 
Form  1-817.  (See  63  FR  43604).  The 
amount  currently  charged  as  a  result  of 
the  change  is  $120.  The  fee  is  necessary 
to  recover  the  cost  to  the  Government  of 
both  the  adjudication  of  a  request  for 
voluntary  departure  and  the  issuance  of 
an  employment  authorization  doctunent 
under  the  Family  Unity  Program.  (63  FR 
1775).  A  separate  application  and  fee, 
however,  will  be  required  of  any  person 
granted  Family  Unity  benefits  who 
seeks  to  replace  a  Family  Unity  Program 
benefit  based  on  an  employment 
authorization  document  that  is  lost, 
misplaced,  mutilated,  or  destroyed. 
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What  Is  the  Single  Application  System 
Created  Using  the  Revised  Form  1-817? 

Phase  two  of  the  implementation  of 
the  "single  application"  system  agreed 
to  under  the  Hernandez  v.  Reno 
settlement  agreement  involved  the 
development  and  issuance  of  a  revised 
Form  1-817  that  would  contain 
sufficient  requests  for  information  from 
the  applicant  so  that  an  employment 
authorization  document  could  be  issued 
without  resorting  to  the  use  of  the  Form 
1-765  as  a  supplement.  Such  a  form  has 
now  been  developed  and  has  been  sent 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review.  Approval  of  the 
revised  Form  1-817,  now  entitled 
"Application  for  Benefits  under  the 
Family  Unity  Program,"  will  result  in 
the  grant  of  voluntary  departtire  for  a  2- 
year  period  and  the  issuance  of  an 
employment  authorization  dociunent 
valid  for  the  same  period  as  the  grant  of 
voluntary  departure. 

Who  Is  an  "Eligible  Immigrant"  Under 
the  Family  Unity  Program? 

Under  the  Family  Unity  Program,  an 
applicant  is  an  "eligible  immigrant"  for 
purposes  of  the  program  if  he  or  she  is 
a  spouse  or  unmarried  child  of  a 
legalized  alien.  A  legalized  alien  has 
been  defined  under  8  CFR  §  236.11  as  a 
temporary  or  permanent  resident  under 
section  210  (SAW)  and  section  245A 
(LegcJization)  programs  of  the  Act  or  a 
permanent  resident  under  the  Cuban/ 
Haitian  Adjustment  Act  under  section 
202  of  IRCA. 

An  alien  has  been  defined,  for 
purposes  of  this  Act,  to  include,  "any 
person  not  a  citizen  or  national  of  the 
United  States."  See  8  U.S.C.  1101(a)(3) 
(Supp.  IV  1998).  The  Service  recognizes 
that  defining  "legalized  alien"  to 
include  natiiralized  U.S.  citizens  is 
exceptional.  Nevertheless,  in  light  of  the 
congressional  policies  of  family 
reunification  and  encouragement  of 
naturalization,  we  think  it  is  clear  that 
Congress  did  not  intend  to  deprive 
eligible  legalized  residents  of  family 
unity  benefits  under  these  provisions  on 
the  basis  of  their  having  obtained  U.S. 
citizenship  through  naturalization.  The 
regxilatory  definition  thus  addresses  a 
specific  situation  and  has  not 
application  outside  this  context. 

Will  an  .\pplirant  Lose  Elisjibility  if  His 
or  Her  Sponsoring  Family  Member 
Naturalizes? 

This  rule  clarifies  that  an  applicant 
does  not  lose  eligibility  under  the 
Family  Unity  Program  when  the  family 
member  through  whom  the  applicant 
claims  eligibility  becomes  a  naturalized 
U.S.  citizen  provided  that  the  lawful 


permanent  resident  maintained  status  as 
a  legalized  alien  up  until  the  time  of 
his/her  naturalization.  However,  the 
natiu-alized  family  member  should  file  a 
Form  1-130,  Petition  for  Alien  Relative, 
on  the  applicant's  behalf  so  that  the 
applicant  can  apply  for  adjustment  of 
status  to  become  a  lawful  permanent 
resident.  If  the  applicant  is  an 
"immediate  relative,"  which  includes 
the  spouse,  parents  and  minor  children 
of  a  U.S.  citizen,  the  naturalized  family 
member  may  apply  for  adjustment  of 
status  by  submitting  Form  1-485, 
Application  for  Adjustment  of  Status  to 
Permanent  Resident  at  the  same  time  as 
the  Form  1-130  petition.  All  other 
applicants  may  apply  for  adjustment  of 
status  by  filing  Form  1-485  as  soon  as 
a  Form  1-130  petition  is  approved  for 
them,  and  they  are  notified  that  a  visa 
number  is  available.  The  visa  number 
must  be  available  at  both  the  time  of 
application  and  the  time  of  approval  of 
the  Form  1—485.  All  approved  applicants 
will  remain  eligible  for  Family  Unity 
Program  benefits  until  their  adjustment 
of  status  to  that  of  a  lawful  permanent 
resident.  If  the  sponsoring  family 
member  filed  a  Form  I-l  30  petition  for 
the  family-based  2A  preference 
category.  Spouse  and  Children  and 
Unmarried  Sons  and  Daughters  of 
Permanent  Residents,  for  the  applicant 
before  naturalization,  he  may  file  a  new 
Form  1-130  petition  after  natiu^ization 
for  the  family-based  lA  preference 
category.  Unmarried  Sons  and 
Daughters  of  Citizens.  The  change  of 
preference  classification  may 
significantly  accelerate  the  applicant's 
priority  date. 

What  Is  the  Purpose  of  Making  Certain 
luvenile  Offenders  a  New  Class  of 
Aliens  Ineligible  for  Family  Unity 
Benefits? 

On  September  30,  1996,  the  President 
signed  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (IIRIRA),  Pub.  L.  104-208.  Section 
383  of  IIRIRA  provides  that  aliens  who 
committed  a  specific  act  of  juvenile 
delinquency,  as  defined  in  18  U.S.C. 
5031,  are  ineligible  for  benefits  under 
the  Family  Unit  Program.  Disqualifying 
acts  include  acts  which  if  committed  by 
an  adult,  would  be  classified  either  (1) 
as  a  felony  crime  of  violence  that 
involved  the  use  or  attempted  use  of 
physical  force  against  another 
individual,  or  (2)  a  felony  offense  which 
intrinsically  involved  a  substantial  risk 
of  the  use  of  such  physical  force. 


What  Is  the  Definition  of  a  "luvenile  " 
I  nder  This  Rule,  and  Where  Does  the 
Definition  Come  From? 

The  definitions  to  be  used  in 
implementing  section  383  of  IIRIRA  are 
drawn  fi-om  the  United  States  Code.  A 
"juvenile"  is  defined  as  a  "person  who 
has  not  attained  his  eighteenth 
birthday."  18  U.S.C.  5031.  "Juvenile 
deliquency"  is  defined  as  "the  violation 
of  a  law  of  the  United  States  committed 
by  a  person  prior  to  his  eighteenth 
birthday  which  would  have  been  a 
crime  if  committed  by  an  adult."  18 
U.S.C.  5031.  As  a  result,  the  class  of 
aliens  ineligible  for  Family  Unity 
Program  benefits  now  includes 
individuals  who,  while  under  the  age  of 
18,  violated  a  law  of  the  United  States 
which,  if  committed  by  an  adult,  would 
have  constituted  either  (1)  a  felony 
crime  of  violence  involving  the  use  or 
the  attempted  use  of  physical  force 
against  another  individual,  or  (2)  a 
felony  offense  involving  a  substantial 
risk  of  the  use  of  violence  against 
another  individual.  Section  383  also 
applies  to  any  alien  who  is  over  the  age 
of  18,  and  who  committed  such  an  act 
of  juvenile  delinquency  before  his  or  her 
18th  birthday. 

What  Is  the  Effective  Date  of  This 
Section? 

The  amendments  made  by  section  383 
of  IIRIRA  apply  to  benefits  granted  or 
extended  after  September  30,  1996. 

Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  upon  the  "good  cause" 
exceptions  found  at  5  U.S.C. 
553(b)(3)(B)  and  (d)(3).  The  reason  and 
the  necessity  for  immediate 
implementation  of  this  interim  rule 
without  prior  notice  and  conunent  is 
because  parts  of  this  rule  merely  codify 
in  the  Service's  regulation  the  statutory 
mandates  in  section  383  of  Public  Law 
104-208.  In  addition,  some  of  the 
changes  in  this  rule  are  beneficial  to  the 
affected  public  in  that  they  either  serve 
to  implement  the  Hernandez  v.  Reno 
settlement  agreement  or  to  clarify  that 
certain  aliens  do  not  lose  eligibility 
because  their  sponsoring  family  member 
has  naturalized  Therefore,  it  is 
impracticable  and  unnecessary  to  adopt 
this  rule  with  the  prior  notice  and 
comment  period  normally  required 
under  5  U.S.C.  553(b)  or  with  the 
delayed  effective  date  normally  required 
under  5  U.S.C.  553(d).  The  removal  of 
8  CFR  274a.l2(c)(12),  Family  Unity 
Program-based  employment 
authorization,  is  an  agency  rule  of 
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practice  and  procedure  and,  therefore, 
exempt  from  the  requirements  of  5 
use.  553. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  While  this  rule  does  affect 
individuals,  the  number  affected  will  be 
minimal.  There  is  no  impact  on  small 
entities. 

[n funded  Mandates  Reform  Act  of 

1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
'significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review. 
.^i  cordingly,  this  regulation  has  been 
s  ibmitted  to  the  0MB  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationships  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  IS  determined  that  this  rule  does  not 
iidve  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Family  Policymaking  Assessment 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  has  reviewed 
this  regulation  and  has  determined  that 
it  may  affect  family  well-being  as  that 
term  is  used  in  section  654  of  the 
Treasury-General  Government 
Appropriations  Act,  1999,  Public  Law 
105-277  Div.  A.  Accordingly,  the 
Service  has  assessed  this  action  in 
accordance  with  the  criteria  specified  by 
section  654(c)(1).  This  regulation  will 
create  a  positive  effect  on  the  family  by 
allowing  Family  Unity  Program 
beneficiaries  to  retain  eligibility  when 
their  sponsoring  family  member 
natiiralizes.  This  will  have  the  effect  of 
keeping  families  together  by 
encouraging  their  adjustment  of  status 
to  that  of  a  legal  permanent  resident 
while  allowing  them  to  retain  Family 
Unity  Program  benefits  until  that  time. 
Additionally,  when  the  sponsoring 
family  member  naturalizes,  the 
subsequent  change  of  preference 
classification  may  significanUy  move 
forward  the  applicant's  priority  date, 
allowing  them  to  adjust  their  status  even 
sooner.  Finally,  this  regulation  will  have 
the  effect  of  strengthening  the  stability 
of  the  family  and  establishing  an 
explicit  policy  concerning  the 
relationship  between  the  behavior  and 
personal  responsibility  of  youth,  and  the 
norms  of  society. 

Paperwork  Reduction  Act  of  1995 

The  Service  has  requested  expedited 
OMB  review  of  the  revised  Form  1-817 
in  order  to  comply  with  the  settlement 
agreement  in  the  Hernandez  v.  Reno 
litigation.  During  the  course  of  the 
development  of  the  revised  Form  1-817, 
the  Service  made  several  revisions 
unrelated  to  the  implementation  of  the 
Hernandez  v.  Reno  settiement.  These 
additional  revisions  were  necessary  due 
to  changes  in  the  Family  Unity 
provisions  and  inadmissibility  groimds 
affected  by  the  HRIRA.  Finally,  changes 
were  made  on  the  form  to  reflect  the 
changes  made  to  the  regulations  by  this 
interim  rule.  The  Service  is  requesting 
conmients  on  revised  Form  1-817. 

List  of  Subjects 

8  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens,  Inunigration. 


8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  23& APPRfMfcNSiON  AND 

DETENTION  OF  (NADMiSSiBLE  AND 
DEPORTABLE  A:.:.ENS    REMOVAL  OF 
t^lENS  ORDERED  REMOVED 

1.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1182.  1224.  1225. 
1226.  1227.  1362;  sec.  303(b)  of  Div.  C  of  Pub. 
L.  No.  104-208,  8  CFR  part  2. 

2.  Section  236.11  is  amended  by 
revising  the  definition  "Legalized  alien" 
to  read  as  follows: 

§236.11     Definitions. 

***** 

For  purposes  of  §§  236.10  to  236.18 
only.  Legalized  alien  means  an  alien 
who: 

(1)  Is  a  temporary  or  permanent 
resident  under  section  210  or  245 A  of 
the  Act; 

(2)  Is  a  permanent  resident  under 
section  202  of  the  Immigration  Reform 
and  Control  Act  of  1986  (Cuban/Haitian 
Adjustment);  or 

(3)  Is  a  naturalized  U.S.  citizen  who 
was  a  permanent  resident  imder  section 
210  or  245A  of  the  Act  or  section  202 
of  the  Immigrant  Reform  and  Control 
Act  of  1986  (IRCA)  (Cuban/Haitian 
Adjustment),  and  maintained  such  a 
status  until  his  or  her  naturalization. 

3.  Section  236.12(a)(2)  is  revised  to 
read  as  follows: 

§236.12    Eligibility. 

(a)*   •   * 

(2)  That  as  of  May  5,  1988,  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)  (C)  of  section  301  of  IMMACT  90) 
or  as  of  December  1,  1988,  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)  (A)  of 
section  301  of  IMMACT  90),  he  or  she 
was  the  spouse  or  unmarried  child  of  a 
legalized  alien,  aad  that  he  or  she  has 
been  eligible  continuously  since  that 
time  for  family-sponsored  immigrant 
status  under  section  203(a)  (1),  (2).  or  (3) 
or  as  an  immediate  relative  under 
section  201  (b)(2)  of  the  Act  based  on 
the  same  relationship. 
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4.  Section  236.13  is  amended  by: 

a.  Removing  the  "or"  at  the  end  of 
paragraph  (b); 

b.  Removing  the  period  at  the  end  of 
paragraph  (c),  and  inserting  in  its  place 
a  ";  or"  :  and  by 

c.  Adding  a  new  paragraph  (d)  to  read 
as  follows: 

§236.13    ir^egoe  aliens. 

*         *         .t         *         * 

(d)  An  alien  who  has  committed  an 
act  of  juvenile  delinquency  (as  defined 
in  18  U.S.C.  5031)  which  if  committed 
by  an  adult  would  be  classified  as: 

(1)  A  felony  crime  of  violence  that  has 
an  element  the  use  or  attempted  use  of 
physical  force  against  another 
individual;  or 

(2)  A  felony  offense  that  by  its  nature 
involves  a  substantial  risk  that  physical 
force  against  another  individual  may  be 
used  in  the  course  of  committing  the 
offense. 

5.  Section  236.14(a)  is  revised  to  read 
as  follows: 

§236.14    Filing. 

(a)  General.  An  application  for 
benefits  under  the  Family  Unity 
Program  must  be  filed  at  the  service 
center  having  jurisdiction  over  the 
alien's  place  of  residence.  A  Form  1-817 
Application  for  Benefits  Under  the 
Family  Unity  Program,  must  be  filed 
with  the  correct  fee  required  in 
§  103.7(b)(1)  of  this  chapter  and  the 
required  supporting  documentation.  A 
separate  application  with  appropriate 
fee  and  documentation  must  be  filed  for 
each  person  claiming  eligibility. 
***** 

6.  Section  236.15  is  amended  by 
revising  paragraphs  (d),  (e),  and  (f)  to 
read  as  follows: 


§236.15     Voluntar\ 
for  employment 


6eDsni:^(-  anc  eiiqibiiit 


(d)  Employment  authorization.  An 
alien  greuited  benefits  mider  the  Family 
Unity  Program  is  authorized  to  be 
employed  in  the  United  States  and  will 
receive  an  employment  authorization 
dociunent.  The  validity  period  of  the 
employment  authorization  document 
will  coincide  with  the  period  of 
voluntary  departure. 

(e)  Extension  of  voluntary  departure. 
An  application  for  an  extension  of 
voluntary  departure  under  the  Family 
Unity  Program  must  be  filed  by  the  alien 
on  Form  1-817  along  with  the  correct  fee 
required  in  §  103.7(b)(1)  of  this  chapter 
and  the  required  supporting 
docmnentation.  The  submission  of  a 
copy  of  the  previous  approval  notice 
will  assist  in  shortening  the  processing 
time.  An  extension  may  be  granted  if  the 
alien  continues  to  be  eligible  for  benefits 
under  the  Family  Unity  Program. 
However,  an  extension  may  not  be 
approved  if  the  legalized  alien  is  a 
lawful  permanent  resident,  or  a 
naturalized  U.S.  citizen  who  was  a 
lawful  permanent  resident  under 
section  210  or  245A  of  the  Act  or 
section  202  of  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA).  Pub.  L. 
66—903,  and  maintained  such  status 
until  his  or  her  naturalization,  and  a 
petition  for  family-sponsored  immigrant 
status  has  not  been  filed  on  behalf  of  the 
applicant.  In  such  case,  the  Service  will 
notify  the  alien  of  the  reason  for  the 
denial  and  afford  him  or  her  the 
opportunity  to  file  another  Form  1-817 
once  the  petition.  Form  1-130,  has  been 
filed  on  his  or  her  behalf.  No  charging 


document  will  be  issued  for  a  period  of 
90  days  from  the  date  of  the  denial. 

(f)  Supporting  documentation  for 
extension  application.  Supporting 
docmnentation  need  not  include 
documentation  provided  with  the 
previous  application(s).  The  extension 
application  shoud  only  include  changes 
to  previous  applications  and  evidence  of 
continuing  eligibility  since  the  date  of 
prior  approval 

§  236  18     i  Amended  j 

7.  Section  236.18  is  amended  by 
removing  the  phrase  "or  who  are"  from 
paragraph  fa1f2l 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

8.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103.  1324a,  8 
CFR  part  2. 

§274a.12    [Amended! 

9.  Section  i/4a.  i^  is  amended  by 
removing  and  reserving  paragraph 
(c){12). 

PART  299-  -IMMIGRATION  FORMS 

10.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103,  8  CFR  part 


2. 


11.  Section  299.1  is  amended  in  the 
table  by  revising  the  entry  for  Form  I- 

817  to  rear)  >!<;  fnllnws: 

§299.1     Prescfibed  forms. 


Form  No. 


Edition  date 


Title 


1-817 05-30-99 


Application  tor  Benefits  under  the  Family  Unity  Program. 


Dated:  July  5.  2000. 
Doris  Meissner, 

Commissioner,  Immigrationa  nd 

Naturalization  Service. 

[PR  Doc.  00-17814  Filed  7-13-00;  8:45  am] 
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DEPARTMEN'^  OF  AGRtCUlTURF 

Animai  and  o^af^'  neatth  mspectior 
Service 

9  CFP  ^31  9'1 

[Doctcet  No.  00-033-2] 

Change  m.  Disease  Status  of  the 
Republic  o'  Korea  Because  of 
Rinderpest  and  Foot-and-Mouth 
Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMIMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  removed  the  Republic  of  Korea 
from  the  list  of  regions  declared  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  took  this  action  because  the 
existence  of  foot-and-mouth  disease  was 
confirmed  there.  The  interim  rule 
prohibits  or  restricts  the  importation  of 
any  nuninant  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  into  the 
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United  States  from  the  Republic  of 
Korea.  The  interim  rule  was  necessary 
to  protect  the  livestock  of  the  United 
States  from  foot-and-mouth  disease. 
EFFECTIVE  DATE:  The  interim  rule 
b>'(  dine  effective  on  March  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Coigrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  &  Export,  VS, 
APHIS,  4700  River  Road  38,  Riverdale, 
MD  20737-1231:  (301]  734-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  March  20, 
2000.  and  published  in  the  Federal 
Register  on  April  18,  2000  (65  PR 
20713-20714,  Docket  No.  00-033-1),  we 
amended  the  regulations  in  9  CFR  part 
94  by  removing  the  Republic  of  Korea 
from  the  list  of  countries  in  §  94.1 
declared  free  of  rinderpest  and  foot-emd- 
mouth  disease  (FMD).  We  also  removed 
the  Republic  of  Korea  from  the  list  of 
countries  in  §  94.11  declared  free  of 
these  diseases,  but  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  FMD- 
affected  regions.  We  took  this  action 
because  the  existence  of  foot-and-mouth 
disease  was  confirmed  in  the  Republic 
of  Korea.  As  a  result  of  this  action,  the 
importation  of  ruminants  or  swine  ajjd 
any  fresh  (chilled  or  frozen)  meat  and 
other  products  of  ruminants  or  swine 
into  the  United  States  from  the  Republic 
of  Korea  is  prohibited  or  restricted. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
19,  2000.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  12988,  and  the  Paperwork 
Reduction  Act. 

I    Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  in  9  CFR  part 
94  governing  the  importation  of  certain 
animals,  meat,  and  other  animal 
products  by  removing  the  Republic  of 
Korea  from  the  list  of  regions  declared 
free  of  rinderpest  and  FMD.  We  took 
this  action  because  of  an  outbreak  of 
FMD  in  that  country.  The  interim  rule 
prohibits  or  restricts  the  importation  of 
any  ruminant  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  or  other 
products  of  ruminants  or  swine  into  the 
United  States  from  the  Republic  of 


Korea.  The  interim  rule  was  necessary 
to  protect  the  livestock  of  the  United 
States  bom  FMD. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

FMD  is  a  highly  communicable  viral 
disease  of  cattle  and  swine.  It  also 
affects  sheep,  goats,  and  other  cloven- 
hooved  ruminants.  The  disease  is 
characterized  by  fever  and  blisterlike 
lesions  on  the  tongue  and  lips,  in  the 
mouth,  on  the  teats,  and  between  the 
hooves.  It  causes  severe  losses  in  the 
production  of  meat  and  milk.  Many 
affected  animals  recover,  but  the  disease 
leaves  them  debilitated.  FMD  is  present 
in  many  parts  of  the  world,  but  the 
United  States  has  been  free  of  the 
disease  since  1929. 

FMD  viruses  can  be  spread  by 
animals,  people,  or  materials  that  bring 
the  virus  into  physical  contact  with 
susceptible  animals.  Imports  of  animal 
products  contaminated  with  the  virus 
pose  the  greatest  risk  of  introducing 
FMD  into  the  United  States.  For 
example,  the  virus  can  survive  in 
chiUed,  frozen,  salted,  cured  and 
partially  cooked  meats.  Because  it 
spreads  wridely  and  rapidly  and  has 
grave  economic  as  well  as  physical 
consequences,  FMD  is  one  of  the  animal 
diseases  that  livestock  owners  dread 
most. 

Animals  in  the  United  States  are 
highly  susceptible  to  FMD  viruses 
because  they  have  not  developed 
immunity  to  the  disease  and  are  not 
vaccinated  against  it.  If  an  outbreak  did 
occur  in  the  United  States,  this  disease 
could  spread  rapidly  to  all  sections  of 
the  country  by  routine  livestock 
movements  unless  detected  early  and 
eradicated  immediately.  If  allowed  to 
spread  unchecked,  it  could  take  years 
and  cost  billions  of  dollars  to  eradicate 
FMD  from  the  United  States. 

The  livestock  industry  plays  a 
significant  role  in  the  U.S.  economy. 
There  were  approximately  1,115,650 
cattle  operations  in  the  United  States  in 
1998,1  with  approximately  99.7  million 
head  of  cattle  valued  at  $60.1  billion. 
About  99  percent  of  these  operations 
had  gross  receipts  of  less  than  $500,000. 
There  were  approximately  114,470  hog 
producers  in  the  United  States  in  1998, 
with  approximately  61.1  million  hogs 
valued  at  just  under  $5.0  billion.  More 
than  99  percent  of  these  producers  had 
gross  receipts  of  less  than  $500,000. 
There  were  approximately  68,810  sheep 
and  lamb  operations  in  the  United 
States  in  1998,  vdth  approximately  7.8 


'  An  operation  is  any  place  having  one  or  more 
cattle  on  hand  during  the  year. 


million  sheep  and  lambs  valued  at  $798 
million.  More  than  99  percent  of  these 
operations  had  receipts  of  less  than 
$500,000.  Based  on  the  1997  Census  of 
Agriculture,  there  were  approximately 
57,900  goat  producers  in  the  United 
States  in  1997.  They  raised  1,989,799 
goats  with  an  approximate  value  of  $74 
million.  More  than  99  percent  of  these 
goat  producers  had  receipts  of  less  than 
$500,000. 

The  U.S.  livestock  industry  also  plays 
an  important  role  in  international  trade. 
U.S.  competitiveness  in  international 
markets  relies  to  a  great  degree  upon 
this  country's  reputation  for  producing 
high  quality  disease-fr«e  animals  and 
animal  products.  Maintaining  these 
favorable  trade  conditions  depends,  in 
part,  on  continued  aggressive  efforts  to 
prevent  any  threat  of  FMD  introduction 
into  the  United  States.  A  single  outbreak 
of  FMD,  anywhere  in  the  United  States, 
would  close  oiu-  major  export  markets  of 
livestock  and  livestock  products 
overnight.  Most  exports  of  meat, 
animals  and  byproducts  would  be 
stopped  until  the  disease  was 
completely  eradicated.  In  1998,  total 
earnings  from  U.S.  exports  of  ruminants 
and  swine,  and  fresh  (chilled  or  frozen) 
meat  and  other  products  of  ruminants 
and  swine  were  approximately  $4.5 
billion.  Consequently,  an  outbreak  of 
FMD  could  result  in  the  potential  loss 
of  export  sales  in  the  billions  of  dollars 
as  well  as  other  costs  to  those  involved 
in  the  U.S.  livestock  industry. 

This  action  will  produce  economic 
benefits  by  protecting  against  the 
introduction  of  FMD  into  the  United 
States.  We  expect  that  prohibiting  or 
restricting  the  importation  into  the 
United  States  of  any  ruminant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 
swine  from  the  Republic  of  Korea  will 
have  little  or  no  effect  on  U.S.  entities 
(importers,  members  of  the  public,  and 
producers),  large  or  small.  U.S.  imports 
of  these  products  from  the  Republic  of 
Korea  are  very  small.  For  example, 
between  1996  and  1998,  the  United 
States  did  not  import  any  reportable 
amounts  of  ruminants  and  swine  or 
fresh  (chilled  or  frozen)  meat  or  other 
products  of  ruminants  and  swine  from 
the  Republic  of  Korea,  other  than  $4,000 
in  imported  dairy  products  in  1998. 
Since  the  Republic  of  Korea  is  not  a 
significant  source  of  these  products  for 
the  U.S.  market,  restrictions  on  imports 
from  the  Republic  of  Korea  should  not 
have  a  noticeable  effect  on  producer, 
wholesale,  or  consumer  prices  in  the 
United  States.  Any  shortfall  of  supply 
could  easily  be  met  from  domestic  or 
other  sources.  Therefore,  we  expect  that 
there  will  be  very  little  or  no  effect  on 
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U.S.  entities  as  a  result  of  this 
restriction. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock. 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST.  FOOT-AND 
MOUTH  DISEASE,  FOWL  PEST  ,FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  65  FR  20713- 
20714  on  April  18,  2000. 

Authority:  7  U.S.C.  147a,  150ee,  161, 162. 
and  450;  19  U.S.C.  1306,  21  U.S.C.  Ill,  114a, 
134a.  134b.  134c,  134f.  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  11th  day  of 
July  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  00-17886  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Mealtii  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  00-031-2] 

Change  in  Disease  Status  of  Japan 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

agency:  Aiiimal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule . 
that  removed  Japan  from  the  list  of 
regions  declared  free  of  rinderpest  and 
foot-and-mouth  disease.  We  took  this 
action  because  the  existence  of  foot-and- 
mouth  disease  was  confirmed  there.  The 
interim  rule  prohibits  or  restricts  the 
importation  of  any  nuninant  or  swine 


and  any  fi^sh  (chilled  or  fi'ozen)  meat 
and  other  products  of  ruminants  or 
swine  into  the  United  States  ft-om  Japan. 
The  interim  rule  was  necessary  to 
protect  the  livestock  of  the  United  States 
fi'om  foot-and-mouth  disease. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  nn  March  8.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  &  Export,  VS, 
APHIS,  4700  River  Road  38,  Riverdale, 
MD  20737-1231;  (301)  734-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  March  8, 
2000,  and  published  in  the  Federal 
Register  on  April  18,  2000  (65  FR 
20712-20713,  Docket  No.  00-031-1),  we 
amended  the  regulations  in  9  CFR  part 
94  by  removing  Japan  from  the  list  of 
countries  in  §  94.1  declared  iree  of 
rinderpest  and  foot-and-mouth  disease 
(FMD).  We  also  removed  Japan  fi-om  the 
list  of  countries  in  §  94.11  declared  fi-ee 
of  these  diseases,  but  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  FMD- 
affected  regions.  We  took  this  action 
because  the  existence  of  foot-and-mouth 
disease  was  confirmed  there.  As  a  result 
of  this  action,  the  importation  of  any 
ruminant  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  into  the 
United  States  from  Japan  is  prohibited 
or  restricted. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
19,  2000.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  conteuned  in  the  interim 
nde  concerning  Executive  Orders  12866 
and  12988,  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  nde  affirms  an  interim  rule  that 
amended  the  regulations  in  9  CFR  part 
94  governing  the  importation  of  certain 
animals,  meat,  and  other  animal 
products  by  removirig  Japan  from  the 
list  of  regions  declared  free  of  rinderpest 
and  FMD.  We  took  this  action  because 
of  an  outbreak  of  FMD  in  that  country. 
The  interim  rule  prohibits  or  restricts 
the  importation  of  any  ruminant  or 
swine  and  any  fresh  (chilled  or  frozen) 
meat  and  other  products  of  ruminants  or 
swine  into  the  United  States  from  Japan. 


The  interim  rule  was  necessary  to 
protect  the  livestock  of  the  United  States 
from  FMD. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

FMD  is  a  highly  commiuiicable  viral 
disease  of  cattle  and  swine.  It  also 
affects  sheep,  goats,  and  other  cloven- 
hooved  ruminants.  The  disease  is 
characterized  by  fever  and  blisterlike 
lesions  on  the  tongue  and  lips,  in  the 
mouth,  on  the  teats,  and  between  the 
hooves.  It  causes  severe  losses  in  the 
production  of  meat  and  milk.  Many 
affected  animals  recover,  but  the  disease 
leaves  them  debilitated.  FMD  is  present 
in  many  parts  of  the  world,  but  the 
United  States  has  been  free  of  the 
disease  since  1929. 

FMD  viruses  can  be  spread  by 
animals,  people,  or  materials  that  bring 
the  virus  into  physical  contact  with 
susceptible  animals.  Imports  of  animal 
products  contaminated  with  the  virus 
pose  the  greatest  risk  of  introducing 
FMD  into  the  United  States.  For 
example,  the  virus  can  survive  in 
chilled,  frozen,  salted,  ciu^d  and 
partially  cooked  meats.  Because  it 
spreads  widely  and  rapidly  and  has 
grave  economic  as  well  as  physical 
consequences,  FMD  is  one  of  the  animal 
diseases  that  livestock  owners  dread 
most. 

Animals  in  the  United  States  are 
highly  susceptible  to  FMD  viruses 
because  they  have  not  developed 
immunity  to  the  disease  and  are  not 
vaccinated  against  it.  If  an  outbreak  did 
occur  in  the  United  States,  this  disease 
could  spread  rapidly  to  all  sections  of 
the  country  by  routine  livestock 
movements  unless  detected  early  and 
eradicated  immediately.  If  allowed  to 
spread  imchecked,  it  could  take  years 
and  cost  billions  of  dollars  to  eradicate 
FMD  from  the  United  States. 

The  livestock  industry  plays  a 
significant  role  in  the  U.S.  economy. 
There  were  approximately  1,115,650 
cattle  operations  in  the  United  States  in 
1998,'  with  approximately  99.7  million 
head  of  cattle  valued  at  $60.1  billion. 
About  99  percent  of  these  operations 
had  gross  receipts  of  less  than  $500,000. 
There  were  approximately  114,470  hog 
producers  in  the  United  States  in  1998, 
with  approximately  61.1  million  hogs 
valued  at  just  under  $5.0  billion.  More 
than  99  percent  of  these  producers  had 
gross  receipts  of  less  than  $500,000. 
There  were  approximately  68,810  sheep 
and  lamb  operations  in  the  United 
States  in  1998,  with  approximately  7.8 


'  An  operation  is  any  place  having  one  or  more 
cattle  on  hand  during  the  year. 
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million  sheep  and  lambs  valued  at  $798 
million.  More  than  99  percent  of  these 
operations  had  receipts  of  less  than 
$500,000.  Based  on  the  1997  Census  of 
Agriculture,  there  were  approximately 
57,900  goat  producers  in  the  United 
States  in  1997.  They  raised  1,989,799 
goats  with  an  approximate  value  of  $74 
million.  More  than  99  percent  of  these 
goat  producers  had  receipts  of  less  than 
$500,000. 

The  U.S.  livestock  industry  also  plays 
an  important  role  in  international  trade. 
U.S.  competitiveness  in  international 
markets  relies  to  a  great  degree  upon 
this  coimtry's  reputation  for  producing 
high  quality  disease-free  animals  and 
animal  products.  Maintaining  these 
favorable  trade  conditions  depends,  in 
part,  on  continued  aggressive  efforts  to 
prevent  any  threat  of  FMD  introduction 
into  the  United  States.  A  single  outbreak 
of  FMD,  anywhere  in  the  United  States, 
would  close  our  major  export  markets  of 
hvestock  and  livestock  products 
overnight.  Most  exports  of  meat, 
animals  and  byproducts  would  be 
stopped  until  the  disease  was 
completely  eradicated.  In  1998,  total 
earnings  from  U.S.  exports  of  ruminants 
and  swine,  and  fresh  (chilled  or  frozen) 
meat  and  other  products  of  ruminants 
and  swine  were  approximately  $4.5 
billion.  Consequently,  an  outbreak  of 
FMD  could  result  in  the  potential  loss 
of  export  sales  in  the  billions  of  dollars 
as  well  as  other  costs  to  those  involved 
in  the  U.S.  livestock  industry. 

This  action  will  produce  economic 
benefits  by  protecting  against  the 
introduction  of  FMD  into  the  United 
States.  We  expect  that  prohibiting  or 
restricting  the  importation  into  the 
United  States  of  any  ruminant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 
swine  from  Japan  will  have  little  or  no 
effect  on  U.S.  entities  (importers, 
members  of  the  public,  and  producers), 
large  or  small.  In  1998,  the  United  States 
imported  from  Japan  ruminants  and 
swine  and  fresh  (chilled  or  frozen)  meat 
of  ruminants  and  swine  valued  at 
approximately  $3.8  million.  This 
represents  less  than  1  percent  of  the 
total  U.S.  imports  of  these  products. 
Since  Japan  is  not  a  significant  source 
of  these  products  for  the  U.S.  market, 
restrictions  on  imports  from  Japan 
.•-hould  not  have  a  noticeable  effect  on 
producer,  wholesale,  or  consumer  prices 
in  the  United  States.  Any  shortfall  of 
supply  could  easily  be  met  from 
domestic  or  other  sources.  Therefore,  we 
expect  that  there  will  be  very  little  or  no 
effect  on  U.S.  entities  as  a  result  of  this 
restriction. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry* 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST   FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule.  wiUiout  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  65  FR  20712- 
20713  on  April  18,2000. 

Authority:  7  U.S.C.  147a,  150ee,  161,  162, 
and  450;  19  U.S.C.  1306,  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,2.80.  and  371.2(d). 

Done  in  Washington,  DC,  this  11th  day  of 
July  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-17885  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pan  71 

[Airspace  Docket  No.  OO-ACE-20] 

Amendment  to  Class  E  Airspace: 
Oakley.  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTIQN:  Dfrect  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Oakley  Municipal 
Airport,  Oakley,  KS.  A  review  of  the 
Class  E  airspace  area  for  Oakley 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
requfred  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 


The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR),  revise  the 
ARP  and  comply  with  the  criteria  of 
FAA  Order  7400. 2D. 

DATES:  Effective  date:  0901  UTC, 
November  30,  2000. 

Comments  for  incusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  6.  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-20,  901  Locust,  Kansas  City.  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu's 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Afr  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  afrspace  at  Oakley,  KS.  A  review 
of  the  Class  E  airspace  for  Oakley 
Municipal  Airport,  KS,  indicates  it  does 
not  meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  nuiway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Oakley  Municipal 
Airport,  KS,  will  provide  additional 
controlled  afrspace  for  aircraft  operating 
under  IFR,  revise  the  ARP  and  comply 
with  the  criteria  of  FAA  Order  7400.2b. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G,  dated  September 
10,  1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 
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The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  conunent  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
conunenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-20."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  "significant  rule" 
luader  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

part  71— designation  of  class  a 
class  b  class  c  class  d  and 
Class  e  airspace  areas 
airwavs.  routes  and  reporting 

POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1999,  and  effective 


September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5  Oakley,  KS  [Revised] 

Oakley  Municipal  Airport,  KS 

(Lat.  39°06'36''  N.,  long.  100°48'59"  W.) 
Oakley  NDB 

(Lat  39°06'45''N.,  long.  100°48'55'' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Oakley  Municipal  Airport  and 
within  2.6  milus  each  side  of  the  l75°  bearing 
from  the  Oakley  NDB  extending  from  the  6.5- 
mile  radius  to  7.4  miles  south  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  ]uly  3,  2000. 
Herman  ).  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  00-17871  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4giO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No  OO-ACE-19] 

Amendment  to  Class  E  Airspace; 
Atwood,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Atwood-Rawlins  Coimty 
City-County  Airport,  Atwood,  KS.  A 
review  of  the  Class  E  airspace  area  for 
Atwood-Rawlins  County  City-Coimty 
Airport  indicates  it  does  not  comply 
with  the  criteria  for  700  feet  Above 
Ground  Level  (AGL)  airspace  required 
for  diverse  departiues  as  specified  in 
FAA  Order  7400.2D.  The  Class  E 
airspace  has  been  enlarged  to  conform 
to  the  criteria  of  FAA  Order  7400. 2D. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airpsace  for  aircraft  operating  under 
Instnunent  Flight  Rules  (IFR),  revise  the 
ARP  and  comply  with  the  criteria  of 
FAA  Order  7400. 2D. 
DATES:  Effective  date:  0901  UTC. 
November  30.  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  5,  2000. 
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ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicale-to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-19.  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
Amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Atwood,  KS.  A 
review  of  the  Class  E  airspace  for 
Atwood-Rawlins  County-City  Airport, 
KS,  indicates  it  does  not  meet  the 
criteria  for  700  feet  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400. 2D  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Atwood-Rawlins  County- 
City  County  Airport,  KS,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR,  revise  the 
ARP  and  comply  with  the  criteria  of 
FAA  Order  7400.2D.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9G, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 


where  \TR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  wTitten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conunent,  a  document 
withdrawdng  the  direct  final  rule  wdll  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed: 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-18."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  luider  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 

AIRWAYS   ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E?  Atwood,  KS  (Revisedl 

Atwood-Rawlins  County-City  County 
Airport,  KS 
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(Lat  39°50'25'  N.,  long.  101''02'31'  W.) 
Atwood  NDB 

(Lat  39°50'20'  N.,  long.  101°02'42'' W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Atwood-Rawlins  County-City 
County  Airport  and  within  2.6  miles  each 
side  of  the  258°  bearing  from  the  Atwood 
NDB  extending  from  the  6.5-mile  radius  to 
7.4  miles  north  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  July  3,  2000. 
Herman ).  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  00-17870  Filed  7-13-00;  8:45  am) 

BILUr4G  CODE  4910-1 3-M 


DEPARTME.NT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  '1 
A  rsoace  OocKet  No.  OO-ACE-21] 


Amendment  to 
Columbia,  MC 


lass  E  Airspace, 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACDON:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  surface  area  at  Columbia  Regional 
Airport.  Columbia,  MO.  from  part  time 
status  to  full  time  status.  The  Class  E 
surface  area  designation  as  full  time  is 
necessary  to  acconomodate  Instrument 
Flight  Rules  (IFR)  operations  during  the 
periods  when  the  Airport  Traffic 
Control  Tower  (ATCT)  is  closed. 

The  intended  effect  of  this  rule  is  to 
convert  the  Class  E  surface  area  from 
part  time  status  to  full  time  status  and 
to  segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  November  30.  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  17,  2000. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Niunber  00- 
ACE-21,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 


be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  There  are 
Part  135  operations  at  the  Columbia 
Regional  Airport  after  the  ATCT  is 
closed.  A  revision  to  the  Class  E  surface 
area  changes  the  status  from  part  time 
to  full  time.  The  Class  E  surface  area 
will  provide  controlled  airspace  for  Part 
135  and  other  IFR  operations  when  the 
ATCT  is  closed.  Class  E  surface  areas 
designated  as  a  siu'face  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9G,  dated  September 
10,  1999,  and  effective  September  16. 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawm 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  id6as  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarized  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  OO-ACE-21."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  vdll 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FT^  11034, 
February  26.  1979);  and  (3)  ff 
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promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

Navigation  (air). 


Aduptiim  ot  the  Ameiulment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES:  AND  REPORTING 

POINTS 

I 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389, 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G  airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ACE  MO  E2  Columbia,  MO  (Revised] 

Columbia  Regional  Airport,  MO 

(Lat.  38°49'05"N.,  long.  92°13'11"  W.) 
Within  a  4.3-mile  radius  of  the  Columbia 

Regional  Airport. 


Issued  in  Kansas  City,  MO,  on  July  5,  2000. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  00-17868  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  COMMERCE 

National  Oceantc  ana  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

Docket  No   000407096-0196-02;  LD. 

040300C] 

«IN  ()648-AN5i 

Fisheries  of  the  Northeastern  United 
States  Northeast  Multispecies 
Framework  Adjustment  33  to  the 
Northeast  Multispecies  Fishery 
Management  Plan;  Reporting 
Requirement 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  effectiveness  of 

coUection-of-information  requirement. 

Suii^MAHY:  NMFS  announces  approval  by 
me  Utfice  of  Management  and  Budget 
(OMB)  of  a  collection-of-information 
requirement  contained  in  Framework 
Adjustment  33  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  and  issues  a  final  rule  to  make 
effective  the  restrictions  and  related 
prohibitions  contained  in  Framework  33 
for  charter/party  vessel  operators  fishing 
in  the  Gulf  of  Maine  closed  areas  and 
the  Nantucket  Lightship  Closed  Area. 
Charter/party  vessels  are  required  to 
obtain  a  certificate  in  exchange  for 
access  to  the  Gulf  of  Maine  closed  areas. 
As  a  condition  of  the  certificate,  the 
vessel  owner  must  agree  to  abide  by 
charter/party  regulations  and  to  not 
utilize  days  at  sea  during  the  3  months 
covered  by  the  certificate.  This  final  rule 
also  codifies  the  OMB  control  number 
for  the  approved  information  collection 
in  50  CFR  part  902.  The  intent  of  this 
final  rule  is  to  inform  the  public  of  the 
effective  date  of  the  charter/party  vessel 
requirements  and  publish  the  OMB 
control  number  for  the  related 
collection-of-information  requirement. 
DATES:  Sections  648.14(b)(2), 
648.81(g)(2)(iii),  and  648.89(e) 
published  at  65  FR  21658  (April  24, 
2000)  and  15  CFR  902.1  are  effective  on 
August  28,  2000. 

ADDRESSES:  Any  comments  regarding 
burden-hour  estimates  for  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
Kurkul,  Regional  Director,  Northeast 
Regional  Office,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 

Washington,  DC  20503  (ATTN:  NOAA 

Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Pearson,  Fishery  Policy  Analyst,  978- 

281-0279. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  that  implemented  the  measiu^s 
contained  in  Framework  33  to  the 
Northeast  Multispecies  FMP  was 
published  in  the  Federal  Register  on 
April  24,  2000  (65  FR  21658),  and  most 
of  the  measures  were  made  effective  on 
May  1,  2000.  However,  because  OMB 
approval  of  the  reporting  requirement 
contained  in  Framework  33  had  not  yet 
been  received  as  of  the  effective  date  of 
that  rule,  effectiveness  of  the  Charter/ 
party  vessel  requirements  and  related 
prohibitions  contained  in  the  framework 
was  delayed.  OMB  approval  for  those 
measiu^s  was  received  on  June  20, 
2000.  Consequently,  this  rule  makes 
§§  648.14(b)(2),  648.81(g)(2)(iii),  and 
648.89(e),  which  were  codified  in  the 
April  24,  2000,  final  rule,  effective. 

NOAA  codifies  its  OMB  control 
niunbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  OMB  piu-suant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
0648-0412  for  §§  648.81  and  648.89. 

Under  NOAA  Administrative  Order 
205-11,  dated  December  17,  1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  has  delegated  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  the  authority  to  sign 
material  for  publication  in  the  Federal 
Register. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
PRA  that  has  been  approved  by  OMB 
under  0648-0412.  The  estimated  time 
per  response  for  a  telephone  call  to 
request  a  Multispecies  Charter/party 
Gulf  of  Maine  Closed  Area  Exemption 
Certificate  is  2  minutes. 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these 
reporting  burden  estimates  or  any  other 
aspect  of  the  collection-of-information, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  0MB  (see 
ADDRESSES). 

List  of  Subjects  in  15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

Dated:  July  9,  2000. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902.  chapter  DC. 
is  amended  as  follows: 

PART  902— NOAA  INFORMATiCN 
COLLECTION  REQUIREMENTS  jNDfcR 
THE  PAPERWORK  REDUCTION  ACT, 
0MB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  hi  §  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by  adding  in 
numerical  order  a  new  OMB  control 
number,  "-0412",  to  §  648.81  and  by 
adding  in  numerical  order  §  648.89  and 
its  corresponding  OMB  control  number 
"-0412"  to  read  as  follows: 


5  902 


OMB    cnt'ol  numbers  assigned 
*     "^-e  Paperwork  t^eduction  Act. 


(b)* 


CFR  part  or  section 

where  the  information 

collection  requirement 

Is  located 


Current  OMB  control 

numt)er  (all  numbers 

begin  wrth  0648-) 


50  CFR 


648.81 


and -0412 


648.89  -0412 


[FR  Doc.  00-17894  Filed  7-13-00;  8:45  am] 

aiLUNQ  CODE  3510-22-F 


DEPARTMENT  OF  ENERGY 

f-edera!  Eriergy  Beguiatory 
Commission 

18  CrR  Part  2&4 

[Docket  Nos.  RM98-10-000  and  .RM  Je  12- 
000] 

^^eguiafion  of  Short  Term  Natural  Gas 
"ransportation  Services  ana 
Regulation  of  interstate  Natural  Gas 
Transportation  Services 

July  10,  2000. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  Rule:  Clarification  of 

Filing  Procedures  for  Order  No.  637 

Compliance  Filings. 

summary:  hi  Order  No.  637-A  (65  FR 
35706,  June  5,  2000).  issued  on  May  19, 
2000,  the  Federal  Energy  Regulatory 
Conunission  established  procedures  for 
filing  pro  forma  tariff  sheets 
electronically  through  Internet  E-MaiL 
This  dociunent  clarifies  the  filing 
procediues  for  the  pro  forma 
compliance  filings. 
DATES:  This  rule  is  effective  July  10, 
2000. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
Genered  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  (202) 
208-2294. 

William  P.  Bushey,  Office  of  Markets, 
Tariffs  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426,  (202) 
208-0130 
SUPPLEMENTARY  INFORM ATK)N: 

Notice  Clarifying  Filing  Procedures  for 
Order  No.  637  Compliance  Filings 

In  Order  No.  637-A,  issued  on  May 
19,  2000, ^  the  Federal  Energy 
Regvilatory  Commission  (Commission) 
established  procedures  for  filing  pro 
forma  tariff  sheets  in  compliance  with 
the  order  electronically  through  Internet 
E-Mail.  Pipelines  are  to  make  the 
required  filings  on  June  15,  July  17,  and 
August  15,  2000.2  According  to  the 


>  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Services.  Order  No. 
637-A.  65  FR  35706.  35764  (Jun.  5.  2000),  III  FERC 
Stats.  &  Regs.  Regulations  Preambles  131 ,099,  at 
31,649  (May  19,  2000). 

*  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services.  91  FERC  1 61 ,020  (2000). 


procedures,  pipelines  may  file  the 
electronic  pro  forma  tariff  sheets 
through  Internet  E-Mail  to 
637FASTR@ferc.fed.us  in  the  following 
format:  on  the  subject  line,  specify  the 
name  of  the  filing  entity;  in  the  body  of 
the  E-Mail,  specify  the  name,  telephone 
number,  and  E-Mail  address  of  a  contact 
person;  the  pro  forma  tariff  sheets 
should  be  attached  to  the  E-Mail 
message.  Pipelines  not  filing  using 
Internet  E-Mail  are  to  file  the  pro  forma 
tariffs  on  diskette  along  with  the  paper 
filing  and  must  label  the  diskette  as 
containing  pro  forma  tariff  sheets. 

Dvuing  the  first  set  of  compliance 
filings,  questions  about  the  procedures 
were  raised.  The  following  is  intended 
to  clarify  the  procedures  for  the  last  two 
sets  of  filings. 

1.  To  identify  the  Pro  Forma  tariff 
sheets,  the  word  "Pro  Forma"  should 
appear  on  each  sheet  before  the  voliune 
name,  e.g..  Pro  Forma  Second  Revised 
Volume  No.  in  the  upper  left  hand  side 
of  each  sheet.  The  word  Pro  Forma  need 
not  appear  before  the  sheet  number  on 
the  upper  right  hand  side  of  each  sheet. 

2.  The  E-mail  file  containing  the  Pro 
Forma  tariff  sheets  should  be  labeled 
(company  name,  or  abbreviation, 
limited  to  two  words)  followed  by 
637. asc.  For  example. 
Columbiagulf637.asc;  MICiC637.asc;  or 
Transco637.asc  is  acceptable. 

3.  A  diskette  containing  an  electronic 
copy  of  the  notice  of  filing  is  not 
required  for  the  initial  Order  No.  637 
compliance  filing.  A  basket  notice  will 
be  issued  identifying  all  pipelines  filing 
on  July  17  and  August  15.  2000. 
However,  if  the  initial  (Drder  No.  637 
application  is  amended,  the  amended 
filing  must  contain  a  diskette  with  a 
copy  of  the  notice.  The  electronic  notice 
for  ain  amended  application  should  not 
be  filed  as  part  of  the  E-mail  filing 
which  should  only  contain  the  Pro 
Forma  tariff  sheets. 

4.  For  the  purpose  of  paginating  tariff 
sheets,  the  Pro  Forma  tariff  sheet  is  for 
informational  purposes  and  is  not  an 
effective  tariff  sheet.  The  Pro  Forma 
tariff  sheet  cannot  be  superseded,  so  the 
pagination  of  any  subsequent  live  tariff 
filing  should  be  made  as  if  the  Pro 
Forma  Sheet  had  not  been  filed. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17863  Filed  7-13-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  i  32  and  ^63 
(T.D  00-49] 
RIN  1515   AC5s 

Export  Certificates  tor  Sugar 
Containing  Products  Subject  to  Tariff- 
Rate  Quota 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  nile. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  without  change,  the  interim 
rule  amending  the  Customs  Regulations 
that  was  published  in  the  Federal 
Register  on  February  4,  2000,  as  T.D. 
00-7.  The  interim  rule  set  forth  the  form 
and  manner  by  which  an  importer 
establishes  that  a  valid  export  certificate 
is  in  effect- for  certain  sugar-containing 
products  subject  to  a  tariff-rate  quota, 
that  are  products  of  a  participating 
country,  as  defined  in  regulations  of  the 
United  States  Trade  Representative 
(USTR).  The  export  certificate  is 
necessary  to  enable  the  importer  to 
claim  the  in-quota  rate  of  duty  on  the 
sugar-containing  products. 
EFFECTIVE  DATE:  Iu!v  14    2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Hayward,  Office  of  Field 
Operations   (202-92^-9704). 
SUPPLEMENTARY  INFORMATION: 

Bd(  kgriiuiid 

As  a  result  of  the  Uruguay  Round 
Agreements,  approved  by  Congress  in 
section  101  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Pub.  L.  103- 
465),  the  President,  by  Presidential 
Proclamation  No.  6763,  established  a 
tariff-rate  quota  for  imported  sugar- 
containing  products. 

Under  a  tariff-rate  quota,  the  United 
States  applies  one  tariff  rate,  known  as 
the  in-quota  tariff  rate,  to  imports  of  a 
product  up  to  a  particular  amount, 
known  as  the  in-quota  quantity,  and 
another,  higher  rate,  known  as  the  over- 
quota  rate,  to  imports  of  a  product  in 
excess  of  the  given  amoiuit.  The 
preferential,  in-quota  tariff  rate  would 
be  applicable  only  to  the  extent  that  the 
aggregate  in-quota  quantity  of  a  product 
allocated  to  a  country  had  not  been 
exceeded. 

Under  Presidential  Proclamation  No. 
7235,  dated  October  7,  1999,  the  United 
States  Trade  Representative  (USTR)  was 
given  authority  imder  section  404(a)  of 
the  URAA  to  implement  the  tariff-rate 
quota  for  sugar-containing  products  to 
ensure  that  they  do  not  disrupt  the 


orderly  marketing  of  such  products  in 
the  United  States.  The  USTR  has 
already  assigned  Canada  an  in-quota 
allocation  of  the  sugar-containing 
products  (64  FR  54719;  October  7, 
1999). 

As  part  of  the  implementation  of  this 
tariff-rate  quota,  the  USTR  has 
established  an  export-certificate 
program  under  which  exporting 
countries  that  have  an  allocation  of  the 
in-quota  quantity  and  that  wish  to 
participate  in  the  program  may  use 
export  certificates  for  their  sugar- 
containing  products  that  are  exported  to 
the  United  States.  The  USTR  issued 
regulations  for  this  export-certificate 
program  (15  CFR  part  2015)  (64  FR 
67152;  December  1,  1999). 

An  exporting  country  wishing  to 
participate  in  the  export-certificate 
program  must  notify  the  USTR  and 
provide  the  necessary  supporting 
information.  As  defined  in  the  USTR 
regulations  (15  CFR  2015.2(e)),  a 
participating  country  is  a  coimtry  that 
has  received  an  allocation  of  the  in- 
quota  quantity  of  the  tariff-rate  quota, 
and  that  the  USTR  has  determined,  and 
has  so  informed  Customs,  is  eligible  to 
use  export  certificates  for  their  sugar- 
containing  products  exported  to  the 
United  States.  The  USTR  has  stated  that 
it  intends  to  publish  a  notice  in  the 
Federal  Register  whenever  a  country 
becomes,  or  ceases  to  be,  a  participating 
coimtry. 

The  particular  sugar-containing 
products  subject  to  a  tariff-rate  quota  for 
which  the  USTR  has  established  the 
export-certificate  program  are  described 
in  additional  U.S.  Note  8  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Specifically, 
luiless  excepted  as  provided  in 
additional  U.S.  Note  3  to  chapter  17, 
HTSUS,  the  imported  sugar-containing 
products  covered  by  the  export- 
certificate  program  contain  over  10 
percent  by  dry  weight  of  sugars  derived 
fi-om  cane  or  sugar  beets,  whether  or  not 
mixed  with  other  ingredients,  and  they 
are  classified  under  one  of  the  following 
HTSUS  subheadings:  1701.91.54, 
1704.90.74,  1806.20.75,  1806.20.95, 
1806.90.55,  1901.90.56,  2101.12.54, 
2101.20.54,  2106.90.78,  or  2106.90.95. 

While  a  coimtry  does  not  need  to 
participate  in  the  export-certificate 
program  in  order  to  receive  the  in-quota 
tariff  rate  for  its  share  of  the  in-quota 
quantity,  using  export  certificates 
assures  the  exporting  country  that  only 
those  exported  sugar-containing 
products  that  it  intends  for  the  United 
States  market  are  counted  against  its  in- 
quota  allocation.  As  already  noted,  this 
helps  ensure  that  such  products  do  not 
disrupt  the  orderly  marketing  of  sugar- 


containing  products  in  the  United 
States. 

On  December  4, 1998,  the 
Governments  of  the  United  States  and 
Canada  entered  into  a  Record  of 
Understanding  regarding  Areas  of 
Agricultural  Trade.  In  Annex  1 7  of  this 
Record  of  Understanding,  the  Snited 
States  agreed  to  require  an  export  permit 
issued  by  the  Government  of  Canada  in 
order  to  enable  an  importer  to  claim  the 
in-quota  tariff  rate  for  those  sugar- 
containing  products  of  Canadian  origin 
described  in  additional  U.S.  Note  8  to 
chapter  17,  HTSUS.  Canada  was  thus  a 
participating  country  in  this  export- 
certificate  program  as  of  January  31, 
2000.  the  effective  date  of  the  USTR 
rule. 

In  accordance  with  the  rulemaking  of 
the  USTR,  by  a  document  published  in 
the  Federal  Register  (65  FR  5430)  on 
February  4,  2000,  Customs  issued  an 
interim  rule  that  added  a  new  §  132.17 
to  the  Customs  Regulations  (19  CFR 
132.17),  in  order  to  prescribe  the  form 
and  manner  by  which  an  importer 
establishes  that  a  valid  export  certificate 
exists,  including  a  unique  number  for 
the  certificate  that  must  be  referenced 
on  the  entry  or  withdrawal  fi-om 
warehouse  for  consumption,  whether 
filed  in  paper  form  or  electronically. 
This  was  intended  to  ensure  that  no 
imports  of  the  specified  sugar- 
containing  products  of  a  participating 
country  are  counted  against  the 
country's  in-quota  allocation  unless  the 
products  are  covered  by  a  proper  export 
certificate.  The  export  certificate  is 
necessary  in  this  regard  in  order  to 
enable  the  importer  to  claim  the  in- 
quota  rate  of  duty  on  the  sugar- 
containing  products. 

In  addition,  the  Interim  (a)(1)(A)  List 
set  forth  as  an  Appendix  to  part  163, 
Customs  Regulations  (19  CFR  part  163, 
Appendix),  that  lists  the  records 
required  for  the  entry  of  merchandise, 
was  revised  to  add  a  reference  to  the 
requirement  in  new  §  132.17  that  an 
importer  possess  a  valid  export 
certificate  for  sugar-containing  products 
that  are  subject  to  a  tariff-rate  quota  and 
that  are  products  of  a  participating 
country,  in  order  for  the  importer  to  be 
able  to  claim  the  applicable  in-quota 
rate  of  duty. 

Also,  §  132.15,  Customs  Regulations 
(19  CFR  132.15).  was  revised  to  make 
provision  for  electronic  entry  filing  in 
the  case  of  beef  subject  to  a  tariff-rate 
quota,  for  which  the  importer  must 
similarly  possess  a  valid  export 
certificate  in  order  to  claim  the  in-quota 
rate  of  duty. 

No  comments  were  received  from  the 
public  in  response  to  the  interim  rule, 
and  Customs  has  now  determined  to 
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adopt  the  interim  rule  as  a  final  rule 
without  change. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

As  discussed  in  the  interim  rule,  since 
the  amendments  are  not  subject  to  the 
notice  and  public  procedure 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  they  are 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Also,  because 
this  document  involves  a  foreign  affairs 
function  of  the  United  States  and 
implements  an  international  agreement, 
it  is  not  subject  to  the  provisions  of  E.O. 
12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
involved  in  this  interim  rule  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Niunbers 
1515-0065  (Entry  simimary  and 
continuation  sheet)  and  1515-0214 
(General  recordkeeping  and  record 
production  requirements).  This  rule 
does  not  propose  any  substantive 
changes  to  the  existing  approved 
information  collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

List  of  Subjects 

19  CFR  Part  132 

Agriculture  and  agricult\u-al  products, 
Customs  duties  and  inspection.  Quotas, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  the  interim  rule 
amending  19  CFR  parts  132  and  163, 
which  was  published  in  the  Federal 
Register  at  65  FR  5430  on  February  4, 
2000,  is  adopted  as  a  final  rule  without 
change. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  June  14,  2000. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-17927  Filed  7-13-O0;  8:45  am] 

BILLtNG  CODE  4820-02-P 


DEPAhTMENT  of  hPAl  Tm  and 

m'jman  services 

Food  and  D  .jg  Administration 

21  CFR  Parts  321,  895,  and  900 

[DocltetNo  00N-13Gn 

Code  ot  Federal  Regulations; 
Technical  Amendments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendments. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  some  errors  that 
have  become  incorporated  into  the 
regulations.  This  action  is  being  taken  to 
improve  the  accuracy  of  the  regulations. 

DATES:  This  rule  is  effective  July  14, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lajuana  D.  Caldwell,  Office  of  Policy, 

Planning,  and  Legislation  (HF-927), 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857, 

301-827-7010. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

discovered  that  errors  have  been 
incorporated  into  the  agency's  codified 
regulations  for  21  CFR  parts  821,  895, 
and  900.  This  dociunent  corrects  those 
errors.  Publication  of  this  document 
constitutes  final  action  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  FDA  has  determined  that  notice 
and  public  comment  are  uimecessary 
because  this  amendment  is 
nonsubstantive. 

List  of  Subjects 

21  CFR  Part  821 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  895 

Administrative  practice  and 
procediue.  Labeling,  Medical  devices. 

21  CFR  Part  900 

Electronic  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  821, 
895,  and  900  are  amended  as  follows: 

OABT  821      MEDICAL  DEVICE 
TRACKING  REQUIREMENTS 

1.  The  authority  cUdtion  for  21  CFR 
part  821  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360, 
360e,  360h,  360i,  371,  374. 


§821.50     [Amended] 

2.  Section  821.50  Availability  is 
amended  in  paragraph  (a)  by  removing 
"Form  FD  482"  and  by  adding  in  its 
place  "Form  FDA  482". 

DART  895— BANNED  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  895  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352,  360f,  360h,  360i, 
371. 

§895.21     [A.  -eroded] 

4.  Section  895.21  Procedures  for 
banning  a  device  is  amended  in  the 
fourth  sentence  of  paragraph  (d)(8)  by 
removing  "201(y)"  and  by  adding  in  its 

n1;H  f>  "2nif-<1" 

PART  900— MAMMOGRAPHY 

5.  The  authority  citation  for  21  CFR 
part  900  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360i,  360nn,  374(e); 
42  U.S.C.  263b. 

§900.12     (Aoiended] 

6.  Section  yuu.iz  Quality  standards  is 
amended  in  paragraph  (e)(5)(iii)(A)(l) 
by  removing  "Cycles/millimeters"  and 
by  adding  in  its  place  "Cycles/ 
millimeter",  and  in  the  third  sentence  of 
paragraph  (f)(3)  by  removing  "results 
and  notifying"  and  by  adding  in  its 
place  "results  and  for  notifying". 

Dated:  June  27,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  00-17811  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

lD£A-187F] 

RIN1117-AA51 

Schedules  ot  Controlled  Substances: 
Exempt  Anabolic  Steroids  Products 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Final  rule. 

summary:  The  Drug  Enforcement 
Administration  (DEA)  published  an 
interim  rule  with  request  for  comments 
(65  FR  3124,  Jan.  20,  2000,  as  corrected 
at  65  FR  5024,  Feb.  2,  2000)  which 
identified  six  anabolic  steroid  products 
as  being  exempt  from  certain  regulatory 
provisions  of  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.)  (CSA).  No 
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comments  were  received.  Therefore,  the 
interim  rule  is  being  adopted  without 
change. 

EFFECTivE  DATE:  July  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapi-ii/i   <  ;;i.  i,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537:  Telephone 
(202) 307-7183. 
SUPPLEMENTARY  INFORMATION: 


43691 


What  Does  Thi.s  Rule  Ak  ompiish  and 
in  What  .Authority  Is  It  Being  Issued? 

This  rule  finalizes  an  interim  rule  (65 
FR  3124,  Jan.  20,  2000,  as  corrected  at 
65  FR  5024,  Feb.  2,  2000)  which 
identified  six  products  as  being  exempt 
from  certain  portions  of  the  Controlled 
Substances  Act  (21  U.S.C.  801  et  seq.) 
(CSA).  Section  1903  of  the  Anabolic 
Steroids  Control  Act  of  1990  (title  XIX 
of  Pub.  L.  101-647)  (ASCA)  provides 
that  the  Attorney  General  may  exempt 
products  which  contain  anabolic 
steroids  from  all  or  any  part  of  the  CSA 
if  the  products  have  no  significant 


potential  for  abuse.  The  procedure  for 
implementing  this  section  of  the  ASCA 
is  described  in  21  CFR  1308.33.  Exempt 
status  removes  each  product  from 
application  of  the  registration,  labeling, 
records,  reports,  prescription,  physical 
security,  and  import  and  export 
restrictions  associated  with  Schedule  III 
substances. 

WTiv  Did  DFA  Add  Si>  Products  to  the 
list  ni  Kverapi  .\nai>oiiL  Steroids 
frndui  ts? 

Manufacturers  of  six  anabolic  steroid 
products  submitted  exempt  status 
applications  to  the  Deputy  Assistant 
Administrator  for  the  DEA  Office  of 
Diversion  Control  in  accordance  with  21 
CFR  1308.33.  Each  application 
delineated  a  set  of  facts  which  the 
applicant  believed  justified  the  exempt 
status  of  its  product.  The  applicants 
provided  information  which  they 
believed  showed  that  because  of  the 
specific  product  preparation, 
concentration,  mixtiu-e,  or  delivery 
system  these  products  had  no 
significant  potential  for  abuse.  Upon 

Exempt  Anabolic  Steroid  Products 


acceptance  of  the  applications,  the 
Deputy  Assistant  Administrator 
requested  from  the  Assistant  Secretary 
for  Health,  Department  of  Health  and 
Human  Services  (HHS)  a 
recommendation  as  to  whether  these 
products  should  be  considered  for 
exemption  from  certain  portions  of  the 
CSA.  The  Deputy  Assistant 
Administrator  received  the 
determination  and  recommendation  of 
the  Assistant  Secretary  for  Health  and 
Surgeon  General  that  there  was 
sufficient  evidence  to  establish  that  each 
product  does  not  possess  a  significant 
potential  for  abuse. 

Which  Anabolic  Steroid  Products  Are 
EfiFected  and  When  Does  the  Rule 
Become  AfiEective? 

In  the  interim  rule,  the  Deputy 
Assistant  Administrator  identified  the 
following  six  products  as  being  exempt 
from  application  of  sections  302  and 
through  309  and  1002  through  1004  of 
the  CSA  (21  U.S.C.  822-829  and  952- 
954)  and  21  CFR  1301.13,  1301.22,  and 
1301.71  through  1301.76: 


Trade  name 

Company 

NDC  No. 

Form 

Ingredients 

Quantity 

Component  E-H  in  process 

Ivy  Laboratories,  Inc..  Over- 
land Park,  KS. 

Ivy  Laboratories,  Inc  ,  Over- 
land Parks.  KS. 

Ivy  Lalxjratories,  Inc.,  Over- 
land Park,  KS. 

Ivy  Laboratories,  Inc.,  Over- 
land Parks,  KS. 

Alza  Corp.,  Palo  Alto,CA  

Allergan,  Irvine,  CA 

Pail  or  drum  ... 

Pail  

Pail  Of  drum  ... 
Pail  

Patch  

Ophthalmic 
Solutions. 

Testosterone  propionate  

Estradiol  benzoate  

10  parts 

1  part 

25  mg/ 

2.5  mg/pellet 
5  parts 

1  part 
120  mg/ 

24  mg/pellet 
10  mg 

S0.6%w/v 

granulation. 

Export  only  .... 

Component  E-H  in  process 
pellets. 

Testosterone  propionate  

Estradiol  benzoate  

Component  TE-S  in  process 

Trenbolone  acetate 

granulation. 

Estradiol  USP 

Component  TE-S  in  process 

Trentxjione  acetate  

pellets. 

Testoderm  with  Adhesive  4 

mg/d. 
Testosterone  Ophthalmic  So- 

Estradiol USP 

Testosterone  

Testosterone  

lutions. 

The  interim  rule  became  immediately 
effpctivp  on  publication  in  the  Federal 
Register,  January  20,  2000,  in  order  tu 
provide  a  health  benefit  to  the  public  by 
more  expeditiously  increasing  the 
access  to  these  anabolic  steroid  products 
and  to  reduce  regulatory  restrictions 
that  DEA  (in  consultation  with  HHS) 


has  determined  to  be  an  unnecessary 
burden  on  the  businesses  manufacturing 
these  product  <; 

What  Comments  lu  ihe  inlerm;  Rule 
Were  Received? 

Comments  to  the  interim  rule  were 
requested,  none  were  received. 

Exempt  Anabolic  Steroid  Products 


What  Exempt  Anabolic  Steroid 
Products  are  Included  in  the  List 
Referred  to  in  21  CFR  1308.34? 

With  the  publication  of  this  final  rule, 
the  complete  list  of  products  referred  to 
in  21  CFR  1308.34  is  as  follows: 


Trade  Name 


Andro-Estro  90-4 


Androgyn  LA. 


Company 


Rugby  Laboratones,  Rock- 
ville  Centre,  NY. 

Forest  Pharmaceuticals,  St. 
Louis,  MO. 


NDC  No. 


■)536-1605 


0456-1005 


Fonn 


Vial 


Vial 


Ingredients 

Testosterone  enanthate 

Estradiol  valerate  

Testosterone  enanthate 

Estradiol  valerate  


Quantity 


90  mg/ml 

4  mg/ml 
90  mg/ml 

4  mg/ml 


4,it.*>2 
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Exempt  Anabolic  Steroid  Products — Continued 


Trade  Name 

Company 

NDC  No. 

Fonn 

Ingredients 

Quantity 

Component  E-H  in  process 
granulation. 

Ivy  Laboratories,  Inc.,  Over- 
land Park,  KS. 

Ivy  LatX)ratories,  Inc.,  Over- 
land Part<,  KS. 

Ivy  Laboratories,  Inc  ,  Over- 
land Parte,  KS. 

Ivy  Laboratories,  Inc.,  Over- 
land Parte,  KS. 

Forest  Pharmaceuticals,  St. 
Louis,  MO. 

Quality  Research  Pharm., 
Carmel,  IN. 

The  Upjohn  Company,  Kala- 
mazoo, Ml. 

Martica  Pharmaceuticals, 
Phoenix,  AZ. 

Wintec  Pharmaceutical,  Pa- 
cific, MO. 

Primedics  Laboratories,  Gar- 
dena,  CA. 

W.  E.  Hauck,  Alpharetta,  GA 

Sdvay  Phamriaceuticals. 
Marietta,  GA 

Solvay  Pharmaceuticals, 
Marietta,  GA 

Sage  Pharmaceuticals, 
Shreveport,  LA. 

Sage  Pharmaceutical, 
Shreveport,  LA. 

Pan  American  Labs.,  Cov- 
ington, LA. 

Ayerst  1  ahs.  Inc,.  New  Yorie, 
NY. 

Ayerst  Labs.  Inc.,  New  York, 
NY 

Syntex  Animal  health,  Palo 
Alto,  CA. 

Syntex  Animal  Health,  Palo 
Alto,  CA. 

Fort  Dodge  Animal  Health, 
Fort  Dodge.  lA. 

Fort  Dodge  Animal  Health, 
Fort  Dodge,  lA. 

Clint  Pharmaceuticals,  Nash- 
ville, TN. 

Rugby  Laboratories  Rockvill 
Centre,  NY. 

0456-1020 

52765-257 

0009-0253 

51698-257 

52047-360 

0684-0102 

43797-016 
0032-1026 

0032-1023 

59243-570 

59243-560 

0525-0175 

0046-0878 

0046-0879 

55553-257 
0536-9470 

Pail  or  drum  ... 

Pail  

Pail  or  drum  ... 

Pail  

Vial  

Vial  

Vial  

Vial  

Vial  

Vial  

Vial  

TB 

TB 

TB 

TB 

Vial  

TB 

TB 

Drum 

Drum 

Drum 

Drum 

Vial  

Vial 

Testosterone  propionate  

Estradiol  benzoate  

10  parts 

1  part 
25  mg/ 

2.5  mg/pellet 
5  parts 

Componenet  E-H  in  process 
pellets. 

Testosterone  propionate  

Estradiol  benzoate  

Component  TE-S  in  process 
granulation. 

Trenbolone  acetate  

Estradiol  USP 

1  part 

Component  TE-S  in  process 

pellets. 

depANDROGYN  

Trenbolone  acetate  

120  mg/ 

Estradiol  USP „.. 

Testosterone  cypionate 

Estradiol  cypionate 

24  mg/pellet 
50  mg/ml 

2  mg/ml 
50  mg/ml 

DEPTO-T.E 

Testosterone  cypionate 

Estradiol  cypionate 

2  mg/ml 
50  mg/ml 

Depo-Testadiol 

Testosterone  cypionate 

Estradiol  cypionate 

2  mg/ml 
50  mg/ml 

2  mg/ml 
90  mg/ml 

4  mg/ml 

depTESTROGEN 

Testosterone  cypionate 

Estradiol  cypionate 

Duomone  

Testosterone  enanthate  

Estradiol  valerate  

DUO-SPAN  II  

Testosterone  cypionate 

Estradiol  cypionate 

50  mg/ml 

2  mg/ml 

DURATESTRIN  

Estratest 

Testosterone  cypionate 

Estradiol  cypionate 

Esterifield  estroaens  ..        .  . 

50  mg/ml 
2  mg/ml 
1 .25  mg 

2.5  mg 
0.625  mg 

Estratest  HS 

Methyltestosterone 

Esterifield  estrogens  

Menogen  

Menogen  HS  

Methyltestosterone  

Esterifield  estrogens  

Methyltestosterone 

Esterifield  estrogens  

Methyltestosterone 

Testosterone  cypionate 

Estradiol  cypionate 

Conjugated  estrogens 

1.25  mg 
1.25  mg 

2.5  mg 
.0625  mg 

PAN  ESTRA  TEST  

1.25  mg 
50  mg/ml 

Premarin  with 

2  mg/ml 
0.625  mg 

5.0  mg 

1 .25  mg 

Methyltestosterone. 
Premarin  with 

Methyltestosterone 

Conjugated  estrogens 

Methyltestosterone. 

Synovex  H  in-process  bulk  pel- 
lets. 

Methyltestosterone  

Testosterone  propionate 

Estradiol  benzoate  

10.0  mg 
25  mg 

2.5  mg/pellet 

Synovex  H  in-process  granula- 
tion. 

Testosterone  propionate  

Estradiol  benzoate  

10  pan 
1  part 

Synovex  Plus  in-process  bulk 

Trenbolone  acetate  

25  mg/ 
3.50  mg/pel- 

pellets. 

Estradiol  benzoate  

Synovex  Plus  in-process 
granulation. 

Trenbolone  acetate  25  parts. 
Estradiol  benzoate  

let 
3.5  parts 

Testagen  

Testosterone  cypionate 

Estradiol  cypionate 

50  mg/ml 

2  mg/ml 
50  mg/ml 

2  mg/ml 

TEST-ESTRO  Cypionates  

Testosterone  cypionate 

Estradiol  cypionate 
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Exempt  Anabolic  Steroid  Products— Continued 


Trade  Name 

Testoderm  4  mg/d  

Testoderm  6  mg/d  

Testoderm  with  Adhesive  4 
mg/d. 

Testoderm  with  Adhesive  6 
mg/d. 

Testodemi  in-process  film  

Testoderm  with  Adhesive  in- 
process  film. 

Testosterone  Cypionate/Estra- 
diol  Cypionate  Injection. 

Testosterone  Cypionate/Estra- 
diol  Cypionate  Injection. 

Testosterone  Cyp  50  Estradiol 
Cyp2. 

Testosterone  Cypionate/Estra- 
diol  Cypionate  Injection. 

Testosterone  Cypionate/Estra- 
diol  Cypionate  Injection. 

Testosterone  Enanthate/Estra- 
diol  Valerate  Injection. 

Testosterone  Enanthate/Estra- 
diol  Valerate  Injection. 

Testosterone  Enanthate/Estra- 
diol  Valerate  Injection. 

Testosterone  Ophthalmic  Solu- 
tions. 

Tilapia  Sex  Reversal  Feed  (In- 
vestigational). 

Tilapia  Sex  Reversal  Feed  (In- 
vestigational). 


Company 


Alza  Copr.,  Palo  Alto,  CA  

Alza  Corp.,  Palo  Alto.  CA  

Alza  Corp.,  Palo  Alto,  CA  ;.... 

Alza  Corp.,  Palo  Alto,  CA  

Alza  Corp,  Palo  Alto,  CA  

Alza  Corp.,  Palo  Alto,  CA  

Best  Generics,  No.  Miami 
Beach,  FL. 

Goldline  Labs,  Ft.  Lauder- 
dale, Fl. 

I. D.E. -Interstate,  Amityville, 
NY. 

Schein  Pharmaceuticals,  Port 
Washington,  NY. 

Steris  Labs.  Inc.,  Phoenix, 
AZ. 

Goldline  Labs,  Ft.  Lauder- 
dale, Fl. 

Schein  Pharmaceuticals,  Port 
Washington,  NY. 

Steris  Labs.  Inc.,  Phoenix, 
AZ. 

Allergan,  Irvine,  CA 

Rangen,  Inc.,  Buhl,  ID  


NDC  No. 


Ziegler  Brothers,  Inc.,  Gard- 
ners, PA. 


17314-^608 
17314-4609 
Export  only 

17314-2836 


54274-530 


0182-3069 


0814-7737 


0364-6611 


0402-0257 


0182-3073 


0364-6618 


0402-0360 


Form 

Patch  

Patch  

Patch  

Patch  

Sheet 

Sheet 

Vial  

Vial  

Vial  

Vial  

Vial  

Vial  

Vial  

Vial  


Ophthalmic 
solutions. 
Plastic  bags 

Plastic  t>ags 


Ingredients 

Testosterone  

Testosterone  

Testosterone  

Testosterone  

Testosterone  

Testosterone  

Testosterone  cypionate 

Estradiol  cypionate 

Testosterone  cypionate 

Estradiol  cypionate 

Testosterone  cypionate 

Estradiol  cypionate 

Testosterone  cypionate 

Estradiol  cypionate 

Testosterone  cypionate 

Estradiol  cypionate 

Testosterone  enanthate 

Estradiol  valerate  

Testosterone  enanttiate 

Estradiol  valerate  

Testosterone  enanthate 

Estradiol  valerate  

Testosterone  

Methyltestosterone 

Methyltestosterone 


Quantity 


10  mg 
15  mg 
10  mg 

15  mg 

0.25  m9/cm2 
0.25  mg/cm2 

50  mg/ml 

2  mg/ml 
50  mg/ml 

2mg/ml 
50  mg/ml 

2  mg/ml 
50  mg/ml 

2mg/ml 
50  mg/ml 

2  mg/ml 
90  mg/ml 

4  mg/ml 
90  mg/ml 

4  mg/ml 
90  mg/ml 

4  mg/ml 
^.6%  w/v 

60  mg/kg  fish 

feed 
60  mg/kg  fish 

feed 


Additional  copies  of  this  list  may  be 
obtained  by  submitting  a  WTitten  request 
to  the  Drug  and  Chemical  Evaluation 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Washington,  D.C.  20537. 

Plain  Language  Instructions 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Patricia  M. 
Crood,  Chief,  Liaison  and  Policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone 
(202) 307-7297. 

Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator, 
for  the  DEA  Office  of  Diversion  Control, 
in  accordance  with  the  Regulatory 
Flexibility  Act  [5  U.S.C.  605(b)],  has 
reviewed  this  rule  and  by  approving  it, 
certifies  that  it  will  not  have  significant 


economic  impact  on  a  substantial 
number  of  small  business  entities.  The 
granting  of  exempt  status  rel-eves 
persons  who  handle  the  exempt 
products  in  the  course  of  legitimate 
business  fi-om  the  registration,  labeling, 
records,  reports,  prescription,  physical 
seciuity,  and  import  and  export 
restrictions  imposed  by  the  CSA. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866, 
section  1(b).  The  Office  of  Management 
and  Budget  (OMB)  reviewed  the  interim 
rule  as  a  significant  action;  the  DEA 
received  no  comments  regarding  the 
interim  rule.  This  final  rule  falls  into  a 
category  of  regulatory  actions  which 
OMB  has  determined  are  exempt  from 
regulatory  review.  Therefore,  this  action 
has  not  been  reviewed  by  the  OMB. 


Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  13132  and  it 
has  been  determined  that  this  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditiu^  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
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result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iiuiovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

PART  1308— rAMENDEDJ 

Pursuant  to  the  authority  delegated  to 
the  Administrator  of  the  DEA  pursuant 
to  21  U.S.C.  871(a)  and  28  CFR  0.100 
and  redelegated  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  Office  of  Diversion 
Control,  pursuant  to  28  CFR  0.104, 
appendix  to  subpart  R,  section  7(g),  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Control  hereby 
adopts  as  a  final  rule,  without  change, 
the  interim  rule  which  was  published  at 
65  PR  3124  on  Jan.  20,  2000  and 
corrected  at  65  FR  5024,  on  Feb.  2,  2000, 
amending  the  list  described  in  21  CFR 
1308.34. 

Dated:  July  3.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 
(FR  Doc.  00-17915  Filed  7-13-00;  8:45  am) 
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PENSION  BENEF!^  GLAPANTY 
CORPORATION 

2S  CFR  Parts  4022  and  -104^ 

Benefits  Payable  m  'terminated  Single- 
Employer  Plans   Allocation  of  Assets 
in  Single-Employer  Pians    interest 
Assumptions  tor  Vaiuinq  and  '^'aving 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  luider  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  August  2000.  Interest 
assvunptions  are  also  published  on  the 
PBGC's  web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:   \ugust  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 


Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGCs  regulations  prescribe  actuarial 
assiunptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
Iiunp-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-siun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022).  (See  the  PBGC's  two  final 
rules  published  March  17,  2000,  in  the 
Federal  Register  (at  65  FR  14752  and 
14753).  Effective  May  1,  2000.  these 
rules  changed  how  the  interest 
assumptions  are  used  and  where  they 
are  set  forth  in  the  PBGC's  regiUations.) 

Accordingly,  this  amendment  (1) 
Adds  to  Appendix  B  to  Part  4044  the 
interest  assumptions  for  valuing  benefits 
for  allocation  purposes  in  plans  with 
valuation  dates  during  August  2000,  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
August  2000,  and  (3)  adds  to  Appendix 
C  to  Part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  liunp-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  August  2000. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  7.10 
percent  for  the  first  25  years  following 
the  valuation  date  and  6.25  percent 
thereafter.  These  interest  assumptions 
represent  a  decrease  (fi-om  those  in 
effect  for  July  2000)  of  0.30  percent  for 
the  first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assiunptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 


part  4022)  will  be  5.25  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  4.50  percent  during  the  seven- 
year  period  directly  preceding  the 
benefit's  placement  in  pay  status,  and 
4.00  percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (fi-om  those  in 
effect  for  July  2000)  of  0.25  percent  for 
the  period  diuing  which  a  benefit  is  in 
pay  status  and  for  the  seven-year  period 
directly  preceding  the  benefit's 
placement  in  pay  status  and  are 
otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
s£mie  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  ciurent  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  August  2000,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
ExecutiveOrder  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insiu-ance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insiu-ance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 

as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D).  and  1344. 
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Rate 
set 


For  plans  witti  a  valuation  date 


On  or  after 


Before 


Immediate  annu- 
ity rate  (percent) 


Deterred  annuities  (percent) 


n, 


"2 


82  8-1-00 


9-1-00 


5.25 


4.50 


4.00 


4.00 


3.  In  appendix  C  to  part  4022,  Rate  Set    table.  (The  introductory  text  of  the  table 
82,  as  set  forth  below,  is  added  to  the  is  omitted.) 

I  Apptiiidix  C  to  Part  4022— Luiru   sun   h  !prp«:t  Rates  For  Private-Sector  Payments 


set 


On  or  after 


Rate         For  plans  with  a  valuation  date         immediate 


annu- 


Before  "^  ''^'^  (percent) 


Deferred  annuities  (percent) 


n, 


n2 


82  8-1-00 


9-1-00 


5.25 


4.50 


4.00 


4.00 


PART  4044-^ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,1344.1362. 


5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
4.  1  he  authority  citation  for  part  4044      table.  (The  introductory  text  of  the  table 
continues  to  read  as  follows:  is  omitted.) 

Apppnfiix  R  to  Part  4044— Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  the  month — 


The  values  of  /,  are: 


fort  = 


fort: 


fort  = 


August  2000 


.0710 


1-25 


.0625 


>25 


N/A 


r4/A 


Issued  in  Washington,  DC,  on  this  7th  dav 
of  July  2000. 

David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  00-17911  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  QF  tranSPOP' &  "'ON' 
Coast  Guard 

33  CFR  Pan  165 

[CGD  O'-On.-iQ 
RiN  2-  "&-  AA97 

Safety  Zone   Iron  Spring  '^a'-Ti 
Fireworks  Display. 

AGENCY.  Coast  Guard,  DOT. 
aC'^iON:  Temporary  final  rule. 

Summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Iron 
Spring  Farm  Fireworks  Display  to  be 


held  in  the  Atlantic  Ocean, 
Southampton,  NY,  on  July  19,  2000. 
This  action  is  needed  to  protect  persons, 
facilities,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  this  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

DATES:  This  rule  is  effective  from  8:45 
p.m.  on  July  19,  2000  to  9:40  p.m.  on 
July  19,  2000. 


4Jf>96 
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ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Group/Marine  Safety  Office  Long 
Island  Sound,  120  Woodward  Avenue, 
New  Haven,  CT  06512  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  C.  D.  Stubblefield, 
Command  Center.  Captain  of  the  Port, 
Long  Island  Sound  at  (203)  46ft-4428. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Inlormation 

Pursuant  to  5  U.S.C.  553(b){B),  a 
notice  of  proposed  rulemaking  (NPRM) 
will  not  be  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  publication.  Due  to  the  fact  that 
plans  for  this  event  were  recendy 
finalized,  there  was  insufficient  time  to 
draft  and  publish  a  NPRM.  Any  delay 
encoxmtered  in  this  regulation's 
effective  date  would  be  contrary  to  the 
public  interest  since  inunediate  action  is 
needed  to  protect  the  maritime  public 
from  the  hazards  associated  with  the 
fireworks  display,  which  is  intended  for 
public  entertainment. 

Kackground  and  Purpose 

The  iron  Spring  Farm,  Inc.,  is 
sponsoring  a  10  minute  fireworks 
display  in  the  Atlantic  Ocean, 
Southampton,  NY.  The  safety  zone  will 
be  in  effect  from  8:45  p.m.,  July  19,  2000 
imtil  9:40  p.m.  Eastern  Daylight  Savings 
Time,  July  19.  2000.  The  safety  zone 
covers  all  waters  of  the  AUantic  Ocean 
within  a  800  foot  radius  of  the  fireworks 
launching  barge  which  will  be  located 
in  the  Atlantic  Ocean,  Southampton, 
NY,  in  approximate  position;  40°- 
51'20'TM,  072°-24'00'^,  (NAD  1983). 
This  zone  is  required  to  protect  the 
maritime  community  from  the  safety 
dangers  associated  with  this  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  aui  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedm-es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 


that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediu-es  of  DOT  is  unnecessary. 
The  safety  zone  involves  only  a  portion 
of  the  Atlantic  Ocean  and  entry  into  this 
zone  will  be  restricted  for  only  55 
minutes.  Although  this  regulation 
prevents  traffic  from  transiting  this 
section  of  the  Atlantic  Ocean,  the  effect 
of  this  regulation  will  not  be  significant 
for  several  reasons:  the  duration  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  safely  pass 
around  this  safety  zone;  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  luider  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 


determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incui  direct  costs  without  the  Federal 
Governments  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
envirorunental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
chiltlren. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
ur  copying  where  indicated  under 
ADDRESSES 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  this  Order. 

E.O.  12875.  Enhancing  the 
Intergovernmental  Partnership.  This 
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final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 

CFR  part  165  as  follows: 

PART  165~[AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1,46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-140  to 
read  as  follows: 

§165.101    140     The  Iron  Spring  Farm 
Fireworks  Display  Southampton.  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  Atlantic  Ocean  within 
a  800  foot  radius  of  the  launch  barge 
located  in  the  Atlantic  Ocean, 
Southampton,  NY.  in  approximate 
position  40°-51'20'T^,  072°-24'00'TV 
(NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  on  July  19,  2000  from  8:45  p.m. 
until  9:40  p.m.,  July  19,  2000. 

(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
Vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  25.  2Q00. 

David  P.  Pekoske, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Long  Island  Sound. 

[PR  Doc.  00-17913  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  "TRANSPORTATION 
Coast  Guard 
33  CFR  Pan  165 

[CGD01-0Q-012] 
RIN  2115-AA9"' 

Safety  Zone:  Mashantuckei  Pequot 
Fireworks  Display.  Thames  River,  Nev, 
London,  CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Mashantucket  Pequot  Fireworks  Display 
to  be  held  on  the  Thames  River,  New 
London,  CT  on  July  15.  2000.  This 
action  is  needed  to  protect  persons, 
facilities,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  this  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  Jidy  15,  2000.  from  8:55 
p.m.  until  10:10  p.m.  In  case  of 
inclement  weather,  July  16,  2000  is  the 
scheduled  rain  date  for  this  event. 
ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group/Marine  Safety  Office  Long 
Island  Sound,  120  Woodward  Avenue, 
New  Haven,  CT  06512.  Normal  office 
hours  are  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  faxed 
to  this  address.  The  fax  number  is  (203) 
468-^443 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Chris  Stubblefield,  Group/MSO 
Long  Island  Sound,  New  Haven, 
Connecticut  (203)  468-4428. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Piu-suant  to  5  U.S.C.  553(b)(B),  a 
notice  of  proposed  rulemaking  (NPRM) 
will  not  be  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  publication.  Due  to  the  fact  that 
plans  for  this  event  were  recently 
finalized,  there  was  insufficiant  time  to 
draft  and  publish  a  NPRM.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  maritime  public 
from  the  hazards  associated  with  the 
fireworks  display,  which  is  intended  for 
public  entertainjnent. 


HoKKpver.  we  encourage  you  to 
participate  in  this  rulemaking  bv 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  rulemaking 
CGDOl-00-012  indicate  the  specific 
section  of  this  docimient  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8.5  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  conunent  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  wrriting  to  Coast  Guard 
Group/MSO  Long  Island  Sound 
Command  Center  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Mashantucket  Pequot  Tribal 
Nation  of  Mashantucket,  CT.  is 
sponsoring  a  30  minute  fireworks 
display  in  the  Thames  River,  New 
London,  CT.  The  fireworks  display  will 
occur  on  July  15,  2000,  from  9:25  p.m. 
until  9:55  p.m..  The  safety  zone  covers 
all  waters  of  the  Thames  River  within  a 
1000  foot  radius  of  the  fireworks 
launching  barges  which  will  be  located 
off  New  London,  CT.,  in  approximate 
positions;  barge  one,  41°  -  21'01.5'Tn{, 
072°  -  05'25'^,  barge  two, 
41°  -  20'58'TM,  072°  -  05'23"TV,  and  barge 
three,  41°  -  20'53.5'N,  072°  -  05'21'^ 
(NAD  1983).  This  zone  is  required  to 
protect  the  maritime  from  the  safety 
dangers  associated  with  this  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  order.  U  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
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(44  FR  1 1Q40:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  luinecessary. 
This  safety  zone  involves  only  a  portion 
of  the  Thames  River  and  entry  into  this 
zone  will  be  restricted  for  75  minutes  on 
July  15,  2000.  Although  this  regulation 
prevents  traffic  from  transiting  this 
section  of  Thames  River,  the  effect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  the  duration  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  safely  pass 
around  this  safety  zone;  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  proposal  would 
have  a  significant  economic  impact  on 
a  substantial  nximber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
(2)  governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  imder  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b}  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
riilemaking.  If  your  small  business  or 
organization  woidd  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Chief  Chris 
Stubblefield,  telephone  (203)  468-4428. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fairness 
Boards,  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  annually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  13132,  and  has  determined  that 
this  regulations  does  not  have 
federalism  implications  under  that 
Order. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
effected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  costs  of 
$100  million  or  more.  Therefore,  the 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  Figure  2-1 , 
paragraph  34(g).  of  Commandant 
Instruction,  M  16475. C,  this  rule  is 
categoricedly  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 


Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  Addresses. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46.  SecUon  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-012  to 
read  as  follows: 

§165.701-012;  Mashantucket  Peqout 
Fireworks  Display.  Thames  River,  New 
London,  CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Thames  River  within  a 
1000  foot  radius  of  the  launch  site 
located  on  the  Thames  River,  New 
London,  CT.,  in  approximate  positions: 
Barge  one;  41°-21'01.5'T»J,  072°- 
05'25'^,  Barge  two:  41°-20'58'TM,  072°- 
05'23"W,  and  Barge  three;  41°- 
20'53.5'TvI,  072°-05'21'TA^  (NAD  1983). 

fb)  Effective  date.  This  section  is 
effective  on  July  15,  2000  from  8:55  p.m. 
until  10:10  p.m.  Ln  case  of  inclement 
weather.  July  16,  2000.  is  the  scheduled 
redn  date  for  this  event. 

(c)(1)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apjply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
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designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
i)eing  hailed  by  a  U.S.  Coast  Guard 
Vessel  via  siren,  radio,  flashing  light,  or 
cither  means,  the  operator  of  a  vessel 
shedl  proceed  as  directed. 

Dated:  June  16,  2000. 
David  P.  Pekoske, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Group/Marine  Safety  Office  Long  Island 
Sound. 

(FR  Doc.  00-17914  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4910-15-LI 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AK04 

The  Veterans  Millennium  Health  Care 
and  Benefits  Act 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

summary:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  reflect 
changes  made  by  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act  These  changes  concern  payment  of 
dependency  and  indemnity 
compensation  to  the  surviving  spouses 
of  certain  former  prisoners  of  war;  the 
provision  of  health  care,  education  and 
home  loan  benefrts  to  surviving  spouses 
upon  termination  of  their  remarriages; 
and  the  addition  of  bronchiolo-alveolar 
carcinoma  to  the  list  of  diseases  that  VA 
presumes  are  the  result  of  exposure  to 
radiation  during  active  military  service. 
3ATES:  Effective  Dates:  The  amendments 
;u  38  CFR  3.22  and  3.309  are  effective 
November  30,  1999.  The  amendment  to 
38  CFR  3.55  is  effective  December  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

.Kusso  (211),  Attorney-Advisor, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  On 
November  M).  1999,  the  President 
signed  into  law  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act,  Pub.  L.  106-117  (the  Act).  Three 
jirovisions  of  the  Act  directly  affect  the 
payment  of  VA  benefits.  These 
provisions  concern:  (1)  Payment  of 
dependency  and  indemnity 
c  umpensation  (DIC)  to  the  surviving 
spouses  of  certain  former  prisoners  of 


war  (POWs);  (2)  provision  of  health 
care,  education  and  home  loan  benefits 
to  surviving  spouses  upon  termination 
of  their  remarriages;  and  (3)  addition  of 
bronchiolo-alveolar  carcinoma  to  the  list 
of  diseases  that  VA  presumes  are  the 
result  of  exposure  to  radiation  during 
active  military  service. 

DIC  benefits  are  generally  payable  to 
the  survivors  of  veterans  who  died  fi-om 
their  service-connected  disabilities.  In 
addition,  38  U.S.C.  1318  authorizes  VA 
to  pay  DIC  benefits  to  survivors  of 
veterans  whose  deaths  were  not  service- 
connected  but  who  were  continuously 
rated  totally  disabled  due  to  service- 
connected  disabilities  for  ten  years  or 
more  immediately  preceding  the 
veteran's  death,  or  for  five  years  from 
the  date  of  such  veteran's  discharge. 
Section  501  of  Pub.  L.  106-117 
authorizes  payment  of  DIC  to  the 
survivors  of  former  POWs  who  died 
after  September  30,  1999,  and  who  were 
continuously  rated  totally  disabled  due 
to  a  service-connected  disability  for  a 
period  of  not  less  than  one  year 
immediately  preceding  death.  This 
provision  is  effective  November  30, 
1999,  the  date  of  enactment.  This 
document  amends  38  CFR  3.22,  to 
reflect  this  change. 

In  1998,  Pub.  L.  105-178  restored 
eligibility  to  DIC  to  a  surviving  spouse 
of  a  veteran  if  that  person's  subsequent 
remarriage  had  been  terminated  by 
death  or  divorce,  or  if  a  subsequent 
relationship  had  been  terminated. 
Eligibility  to  DIC  was  restored  effective 
October  1,  1998.  This  law  restored 
eligibility  only  to  DIC.  Eligibility  to 
ancillary  benefits — including  VA 
Civilian  Health  Care  and  Medical 
Program  (CHAMPVA),  chapter  35 
education,  and  home  loan  guaranty 
benefits — was  not  restored. 

Section  502  of  Pub.  L.  106-117 
restores  eligibility  to  health  care  benefits 
under  38  U.S.C.  chapter  17 
(CHAMPVA),  education  benefits  under 
chapter  35,  and  home  loan  guaranty 
benefits  under  chapter  3  7  to  a  surviving 
spouse  if  his  or  her  remarriage  has  been 
terminated  by  death  or  divorce,  or  if  a 
surviving  spouse  has  ceased  living  with 
another  person  and  holding  himself  or 
herself  out  openly  to  the  public  as  that 
person's  spouse.  Section  502  states  that 
its  changes  shall  take  effect  on  the  first 
day  of  the  first  month  beginning  after 
the  month  in  which  the  Act  is  enacted, 
i.e.,  December  1,  1999.  This  document 
amends  38  CFR  3.55  to  reflect  these 
changes. 

Section  503  of  the  Act  adds 
bronchiolo-alveolar  carcinoma  to  the  list 
of  diseases  that  VA  presumes  result 
from  exposure  to  radiation  during  active 
military  service.  This  provision  of  the 


law  is  effective  November  30,  1999.  This 
dociunent  amends  38  CFR  3.309(d)  to 
reflect  these  changes. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
These  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.104,  64.105,  64.106,  64.109,  and 
64.110. 

List  of  Subiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits, 
Health  care,  Pensions,  Veterans, 
Vietnam. 

Approved:  June  28,  2000. 
Togo  D.  West,  Jr.. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PARTS — ADJUDICATION 

Subpart  A— Pensior   Compensation, 
and  Dependency  ana  indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.22  is  amended  by: 

A.  In  paragraph  (a){2)(i),  removing  the 
word  "or"  after  the  semi-colon  at  the 
end  of  the  paragraph. 

B.  In  paragraph  [a)(2)(ii),  removing  the 
period  at  the  end  of  the  paragraph  and 
adding,  in  its  place,  ";  or". 

C.  Adding  paragraph  (a)(2)(iii)  to  read 
as  follows: 

§  3.22  DIC  t>enetits  tor  survivors  of  cwtain 
veterans  rated  totally  disabled  at  the  time  of 
death. 

(a)  •   *   * 

(2)*   *   * 

(iii)  Rated  by  VA  as  totaUy  disabling 
for  a  continuous  period  of  not  less  than 
one  year  immediately  preceding  death, 
if  the  veteran  was  a  former  prisoner  of 
war  who  died  after  September  30,  1999. 
(Authority:  38  U.S.C.  1318(b)) 


3.  Section  3.55  is  amended  by 
redesigning  paragraphs  (a)(4),  (a)(5).  and 
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{a)(6)  as  paragraphs  (a)(5),  (a)(6)  and 
(a)(8),  respectively;  and  adding  new 
paragraphs  (a)(4)  and  (a)(7)  to  read  as 
follows: 

§  3  55     Reinstatement  of  l)eneffts  eligibility 
□ased  upon  terminated  marital 

relationsn.ps 

(a)*   *   ' 

(4)  On  or  after  December  1, 1999, 
remarriage  of  a  surviving  spouse 
terminated  by  death,  divorce,  or 
annulment,  will  not  bar  the  furnishing 
of  benefits  relating  to  medical  care  for 
survivors  and  dependents  under  38 
U.S.C.  1713,  educational  assistance 
under  38  U.S.C.  chapter  35,  or  housing 
loans  under  38  U.S.C.  chapter  37,  unless 
the  Secretary  determines  that  the 
divorce  or  annulment  was  secured 
through  fraud  or  collusion. 


C 


w  Authority:  38  U.S.C.  103(d)) 


(7)  On  or  after  December  1,  1999,  the 
fact  that  a  surviving  spouse  has  lived 
with  another  person  and  has  held 
himself  or  herself  out  openly  to  the 
public  as  the  spouse  of  such  other 
person  vfill  not  bar  the  furnishing  of 
benefits  relating  to  medical  care  for 
survivors  and  dependents  under  38 
U.S.C.  1713,  educational  assistance 
under  38  U.S.C.  chapter  35,  or  housing 
loans  under  38  U.S.C.  chapter  37  to  the 
surviving  spouse  if  he  or  she  ceases 
living  with  such  other  person  and 
holding  himself  or  herself  out  openly  to 
the  public  as  such  other  person's 
spouse. 

(Authority:  38  U.S.C.  103(d)). 


4.  Section  3.309  is  amended  by 
adding  paragraph  (d)(2)(xvi)  and  an 
authority  citation  after  the  Note  to  read 

as  fnllnws: 

§  3  309     Disease  suCijec;  :c  presumptive 
service  connection 
***** 

(d)*  *  * 
(2)*  *  * 
(xvi)  Bronchiolo-alveolar  carcinoma. 


*         * 


*        * 


(Authority:  38  U.S.C.  1112(c)(2)) 

[FR  Doc.  00-17901  Filed  7-13-00;  8:45  am] 

BILLING  CODE  8320-01 -P 


FNViRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6729-71 

Finding  of  Failure  To  SuDmil  a 
Required  State  Implementation  Plan 
*or  Carbon  Monoxide   Anchorage.  AK 

AGENCY:  hnvironmentai  Protection 

Agency  (EPA). 

ACTION:  Finding  of  Failure  to  Submit. 

SUMMARY:  EPA  is  taking  final  action  in 
making  a  finding,  under  the  Clean  Air 
Act  (CAA  or  Act),  that  Alaska  failed  to 
make  a  carbon  monoxide  (CO) 
nonattainment  area  state 
implementation  plan  (SIP)  submittal 
required  for  Anchorage  under  the  Act. 
Under  certain  provisions  of  the  Act, 
states  are  required  to  submit  SIPs 
providing  for,  among  other  things, 
reasonable  further  progress  and 
attainment  of  the  CO  national  ambient 
air  quality  standards  (NAAQS)  in  areas 
classified  as  serious.  The  deadline  for 
submittal  of  this  plan  for  Anchorage  was 
January  13,  2000.  This  action  triggers 
the  18-month  time  clock  for  mandatory 
application  of  sanctions  and  the  two- 
year  time  clock  for  a  federal 
implementation  plan  (FTP)  under  the 
Act.  This  action  is  consistent  with  the 
CAA  mechanism  for  assuring  SIP 
submissions. 

EFFECTIVE  DATE:  This  action  is  effective 

as  of  July  13,  2000. 

ADDRESSES:  Written  comments  should 

be  addressed  to:  Ms.  Debra  Suzuki, 

Office  of  Air  Quality  (OAQ-107),  EPA, 

1200  Sixth  Avenue,  Seattle,  Washington 

98101. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pavitt,  U.S.  EPA,  Region  10,  Alaska 
Operations  Office,  222  W.  7th  Avenue, 
#19,  Anchorage.  Alaska  99513-7588, 
Telephone  (907)  271-5083. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  CAA  Amendments  of  1990  were 
enacted  on  November  15,  1990.  Under 
section  107(d)(1)(c)  of  the  amended 
CAA,  each  CO  area  designated 
nonattainment  prior  to  enactment  of  the 
1990  Amendments,  such  as  the 
Anchorage  area,  was  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  1990  Amendments. 
Under  section  186(a)  of  the  Act,  each 
CO  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  operation  of  law  as  either 
"moderate"  or  "serious"  depending  on 
the  severity  of  the  area's  air  quality 
problem.  CO  areas  with  design  values 


between  9.1  and  16.4  parts  per  million 
(ppm),  such  as  the  Anchorage  area,  were 
clcissified  as  moderate.  These 
nonattainment  designations  and 
classifications  were  codified  in  40  CFR 
part  81.  See  56  FR  56846  (November  6, 
1991). 

(1)  The  CO  nonattainment  area  is  the 
"Anchorage  Area,  Anchorage  Election 
District  (part),  Anchorage  nonattainment 
area  boundary."  40  CFR  81.302. 

States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  section  107(d) 
were  required  to  submit  SIPs  designed 
to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31,  1995.  Under  section 
186(a)(4),  Alaska  requested  and  EPA 
granted  a  one-year  extension  of  the 
December  31,  1995  attainment  deadline 
(61  FR  33676,  June  28.  1996). 

(2)  The  moderate  area  SIP 
requirements  are  set  forth  in  section 
187(a)  of  the  Act  and  differ  depending 
on  whether  the  area's  design  value  is 
above  or  below  12.7  ppm.  The 
Anchorage  area  has  a  design  value 
above  12.7  ppm.  40  CFR  81.302. 

Anchorage  exceeded  the  CO  NAAQS 
three  times  during  calendar  year  1996. 
OnJunel2,1998,EPAraadea  final 
finding  that  the  Anchorage  CO 
nonattainment  area  did  not  attain  the 
CO  NAAQS  under  the  CAA-mandated 
attainment  date  after  having  received  a 
one-year  extension  from  the  mandated 
attainment  date  of  December  31,  1995 
for  moderate  nonattainment  areas  to 
December  31,  1996.  As  a  result  of  that 
finding,  which  went  into  effect  on  July 
13.  1998,  (63  FR  32128,  June  12,  1998) 
the  Anchorage,  Alaska  CO 
nonattainment  area  was  reclassified  as 
serious.  The  State  had  18  months  or 
until  January  13,  2000  to  submit  a  new 
State  Implementation  Plan  (SIP) 
demonstrating  attainment  of  the  CO 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  December  31,  2000,  the 
CAA  attainment  date  for  serious  areas. 
Anchorage  complied  with  the  CO 
NAAQS  in  1997,  1998,  and  1999,  with 
one  or  fewer  excee^inces  recorded  in 
each  of  these  years,  and  no  exceedances 
in  the  year  2000  to  date. 

The  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
and  the  Municipality  of  Anchorage 
(MOA)  have  been  conducting  local 
research  aimed  at  quantifying  the 
impact  of  motor  vehicle  cold  start 
emissions  and  warm-up  idling  on 
ambient  CO  in  Anchorage.  The  local 
research  program  included:  (1)  A  CO 
saturation  monitoring  study  to  better 
characterize  the  nature  of  the  CO 
problem  in  Anchorage's  neighborhoods 
and  near  major  roadways;  (2)  a  driver 
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idling  behavior  study  to  quantify  the 
prevalence  and  diu-ation  of  extended 
warm-up  idling  among  Anchorage 
drivers  in  the  winter  months;  (3)  cold 
weather  motor  vehicle  emission  testing 
to  quantify  the  proportion  of  emissions 
that  occur  during  cold  starts  and  warm- 
up  idles;  and  (4)  a  "real  world"  CO 
emissions  inventory  that  would  better 
reflect  unique  winter  season  driving 
behaviors  and  cold  weather  motor 
vehicle  emissions.  MOA  and  ADEC 
anticipate  that  the  information  provided 
by  these  studies  will  be  critical  to  the 
preparation  of  a  credible  SIP. 
Notwithstanding  significant  efforts  to 
complete  its  CO  SIP,  the  State  failed  to 
meet  the  January  13,  2000  deadline  for 
the  required  SIP  submission.  EPA  is 
therefore  compelled  to  find  that  the 
State  of  Alaska  has  failed  to  make  the 
required  SIP  submission  for  Anchorage. 
The  CAA  establishes  specific 
consequences  if  EPA  finds  that  a  State 
has  failed  to  meet  certain  requirements 
of  the  CAA.  Of  particular  relevance  here 
is  CAA  section  179(a)(1),  the  mandatory 
sanctions  provisions.  Section  179(a)  sets 
forth  four  findings  tliat  form  the  basis 
f-r  applications  of  a  sanction.  The  first 
linding.  that  a  State  has  failed  to  submit 
a  plan  required  under  the  CAA.  is  the 
finding  relevant  to  this  rulemaking. 

If  Alaska  has  not  made  the  required 
complete  submittal  by  January  13,  2002, 
pursuant  to  CAA  section  179(a)  and  40 
CFR  52.31,  the  offset  sanction  identified 
in  CAA  section  1 79(h)  will  be  applied 
in  the  affected  area.  If  the  State  has  still 
not  made  a  complete  submission  by  July 
13,  2002,  then  the  highway  funding 
sanction  will  apply  in  the  affected  area, 
in  accordance  with  40  CFR  52.31.  In 
addition,  CAA  section  110(c)  provides 
that  EPA  must  promulgate  a  federal 
implementation  plan  (FIP). 

(3)  In  a  1994  rulemaking.  EPA 
established  the  Agency's  selection  of  the 
sequence  of  these  two  sanctions:  the 
offset  sanction  under  section  179(b)(2) 
shall  apply  at  18  months,  followed  six 
months  later  by  the  highway  sanction 
under  section  1 79(b)(1)  of  the  Act.  EPA 
does  not  choose  to  deviate  from  this 
presumptive  sequence  in  this  instance. 
For  more  details  on  the  timing  and 
unplementation  of  the  sanctions,  see  59 
FR  39832  (August  4.  1994), 
promulgating  40  CFR  .52.31,  "Selection 
of  sequence  of  mandatory  sanctions  for 
findings  made  pursuant  to  section  179 
of  the  Clean  Air  Act." 

The  sanctions  will  not  take  effect  if, 
before  [anuary  13,  2002,  EPA  finds  that 
the  State  has  made  a  complete  submittal 
of  a  plan  addressing  the  serious  area  CO 
requirements  for  Anchorage.  In 
addition,  EPA  will  not  promulgate  a  FIP 
if  the  State  makes  the  required  SIP 


submittal  and  EPA  takes  final  action  to 
approve  the  submittal  before  July  13, 
2002  (section  110(c)(1)  of  the  Act).  EPA 
encourages  the  responsible  parties  in 
Alaska  to  continue  working  together  on 
a  CO  SIP  which  can  eliminate  the  need 
for  potential  sanctions  and  a  FIP. 

n.  Final  Action 

A.  Rule 

Today,  EPA  is  making  a  finding  of 
failure  to  submit  for  the  Anchorage  CO 
nonattainment  area,  due  to  failure  of  the 
State  to  submit  a  SIP  revision 
addressing  the  serious  area  CO 
requirements  of  the  CAA. 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

EPA  has  issued  this  action  as  a 
rulemaking  because  the  Agency  has 
treated  this  type  of  action  as  rulemaking 
in  the  past.  However,  EPA  beheves  that 
it  has  the  authority  to  issue  this  action 
in  an  informal  adjudication,  and  is 
considering  which  administrative 
process — rulemaking  or  informal 
adjudication — is  appropriate  for  future 
actions  of  this  kind.  Because  EPA  is 
issuing  this  notice  as  a  rulemaking,  the 
Administrative  Procedures  Act  (APA) 
applies.  Today's  notice  is  effective  as  of 
July  13.  2000.  Under  the  APA.  5  U.S.C. 
553(d)(3).  agency  rulemaking  may  take 
effect  before  30  days  after  the  date  of 
publication  in  the  Federal  Register  if  an 
agency  has  good  cause  to  mandate  an 
earlier  effective  date.  Today's  action 
concerns  a  SIP  submission  that  is 
already  overdue  and  the  State  is  aware 
of  the  applicable  provisions  of  the  CAA 
relating  to  overdue  SIPs.  In  addition, 
today's  action  simply  starts  a  "clock" 
that  will  not  result  in  sanctions  for  18 
months,  which  the  State  may  "turn  off" 
through  the  submission  of  a  complete 
SIP  submittal.  These  reasons  support  an 
effective  date  prior  to  30  days  after  the 
date  of  publication. 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  notice  is  a  final  agency  action, 
but  is  not  subject  to  the  notice-and- 
comment  requirements  of  the  APA.  5 
U.S.C.  533(b).  EPA  believes  that  because 
of  the  limited  time  provided  to  make 
findings  of  failure  to  submit  regarding 
SIP  submissions.  Congress  did  not 
intend  such  findings  to  be  subject  to 
notice-and-comment  rulemaking. 
However,  to  the  extent  such  findings  are 
subject  to  notice-and-comment 
rulemaking,  EPA  invokes  the  good  cause 
exception  pursuant  to  the  APA,  5  U.S.C. 
553(d)(3).  Notice  and  comment  are 
uimecessary  because  no  EPA  judgment 
is  involved  in  making  a  nonsubstantive 


finding  of  failure  to  submit  SIPs 
required  by  the  CAA.  Furthermore, 
providing  notice  and  comment  would 
be  impracticable  because  of  the  limited 
time  provided  under  the  statute  for 
making  such  determinations.  Finally, 
notice  and  comment  would  be  contrary 
to  the  public  interest  because  it  would 
divert  Agency  resources  from  critical 
substantive  review  of  submitted  SIPs. 
See  58  FR  51270.  51272,  note  17 
(October  1.  1993);  59  FR  39832.  39853 
(August  4,  1994). 

in.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
Section  D.C  in  this  Federal  Register 
action),  it  is  not  subject  to  the  regulatory 
flexibility  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  or 
to  sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  hi  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  action  also  does  not 
significantly  or  imiquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  action  is 
not  a  regulation  that  will  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  action  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  The  action  also  does  not  involve 
special  consideration  of  envirorunental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  In  issuing  this 
action.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  err  ji^  and 
ambiguity,  minimize  potenti  1  litigation, 
and  provide  a  clear  legal  star.dard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (61  FR  4729, 
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February  7,  1996).  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  action  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.).  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2)-  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  July  13, 
2000.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  12, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations. 


Dated:  June  26,  2000. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 

[FR  Doc.  00-17190  Filed  7-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 

AGENCV 

40  CFR  Part  62 

[KS  105-1 105a;  FRL-6733-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants,  Control  of  Emissions  From 
Hospttal/Medical/lnfectious  Waste 
Incinerators  (HMIWI);  State  of  Kansas 

AGENCV:  Enviruiimental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  the  state  of 
Kansas'  section  111(d)  plan  for 
controlling  emissions  from  existing 
HMTWIs.  The  plan  was  submitted  to 
fulfill  the  requirements  of  sections  111 
and  129  of  the  Clean  Air  Act  (CAA).  The 
state  plan  establishes  emission  limits 
and  controls  for  sources  constructed  on 
or  before  Jime  20,  1996. 
DATES:  This  rule  is  effective  on 
September  12,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  14,  2000.  If  EPA 
receives  such  comments,  it  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Wayne  Kaiser,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above  listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  whenever 
"we,  us,  or  our"  is  used,  we  mean  EPA. 
This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  are  the  requirements  of  section 
129  of  the  CAA? 

What  is  a  section  111(d)  state  plan? 

What  is  Subpart  Ce? 

What  are  the  requirements  for  the 
HMIWI  state  plan?  What  is  contained  in 
the  Kansas  state  plan? 


What  are  the  approval  criteria  for  the 
state  plan? 

What  Are  the  Requirements  of  Section 
129  of  the  CAA? 

Section  129  of  the  CAA  Amendments 
of  1990  requires  us  to  set  air  emission 
standards  and  emission  guidelines  (EG) 
under  the  authority  of  section  111  of  the 
CAA  to  reduce  pollution  from 
incinerators  that  bum  solid  waste. 
Incinerators  that  bum  medical  waste  are 
classified  as  solid  waste  incinerators 
and  therefore  must  be  regulated. 

What  Is  a  Section  111(d)  State  Plan? 

Section  111(d)  of  the  CAA, 
"Standards  of  Performance  for  New 
Stationary  Sources,"  authorizes  us  to  set 
air  emissions  standards  for  certain 
categories  of  sources.  These  standards 
are  called  new  source  performance 
standards  (NSPS).  When  an  NSPS  is 
promulgated  for  new  soiu-ces,  we  also 
publish  an  EG  applicable  to  the  control 
of  the  same  pollutant  from  existing 
(designated)  facilities.  States  with 
designated  facilities  must  then  develop 
a  state  plan  to  adopt  the  EG  into  its  body 
of  regulations  and  submit  it  to  us  for 
approval.  The  state  plan  is  called  a 
111(d)  plan. 

What  Is  Subpart  Ce? 

We  issued  regulations  to  reduce  air 
pollution  from  incinerators  that  are  used 
to  bum  hospital  waste  and/or  medical/ 
infectious  waste.  The  NSPS  at  40  CFR 
Part  60,  Subpart  Ec,  and  the  EG,  Subpart 
Ce,  were  promulgated  by  us  on 
September  15,  1997  (62  FR  48374). 
These  rules  apply  to  new  and  existing 
incinerators  used  by  hospitals  and 
health  care  facilities,  as  well  as  to 
incinerators  used  by  commercial  waste 
disposal  companies  to  bum  hospital 
waste  and/or  medical/infectious  waste. 
The  EG  applies  to  existing  HMIWIs  that 
commenced  construction  on  or  before 
June  20,  1996. 

The  Subpart  Ce  EG  is  not  a  direct 
Federal  regulation  but  is  a  "guideline" 
for  states  to  use  in  regulating  existing 
HMIWIs.  The  EG  requires  states  to 
submit  for  our  approval  a  section  111(d) 
state  plan  containing  air  emission 
regulations  and  compliance  schedules 
for  existing  HMIWIs. 

What  Are  the  Requirements  for  the 
HNQWl  State  Plan? 

A  section  111(d)  state  plan  submittal 
must  meet  the  requirements  of  40  CFR 
Part  60,  Subpart  B,  sections  60.23 
through  60.26,  and  40  CFR  Part  Ce.   • 
Subpart  B  addresses  public 
participation,  legal  authority,  emission 
standards  and  other  emission 
limitations,  compliance  schedules. 


Federal  Register / Vol.  65,  No.  136 /Friday.  July  14.  2000 /Rules  and  Regulations  43703 


emission  inventories,  source 
surveillance,  and  compliance  assurance 
and  enforcement  requirements.  The 
technical  requirements  for  existing 
HMIWI  sources  are  contained  in 
Subpart  Ce.  A  state  will  generally 
address  the  HMIWI  technical 
requirements  by  adopting  by  reference 
Subpart  Ce.  The  section  111(d)  state 
plan  is  required  to  be  submitted  within 
one  year  of  the  EG  promulgation  date, 
i.e.,  by  September  15,  1998. 

Prior  to  submittal  to  us,  the  state  must 
make  available  to  the  public  the  state 
plan  and  provide  opportunity  for  public 
(  omment.  If  a  state  fails  to  have  an 
approvable  plan  in  place  by  September 
:  5,  1999,  soiuces  will  be  subject  to  a 
Federal  plan  when  it  is  promulgated. 

What  Is  Contained  in  the  Kansas  State 
Plan? 

The  state  of  Kansas  submitted  its 
section  111(d)  state  plan  to  us  for 
approval  on  May  4,  2000.  The  state 
adopted  the  EG  requirements  into 
Kansas  Department  of  Health  and 
Environment  (KDHE)  rules  at  Kansas 
Administrative  Regulations  (K.A.R.) 
Article  19,  rules  28-19-729  through  28- 
19-729h.  The  state  effective  date  of 
these  rules  is  May  5,  2000.  The  section 
111(d)  state  plan  contains: 

1.  A  demonstration  of  the  state's  legal 
authority  to  implement  the  section 
111(d)  state  plan.  Pages  one  and  two  of 
the  plan  list  15  separate  Kansas  statutes 
which  provide  the  basis  for  Kansas' 
authority  to  adopt  and  implement  the 
111(d)  plan. 

2.  State  rules  K.A.R.  28-19-729 
tiu-ough  28-19-729h,  as  the  enforceable 
mechanism.  The  specific  rules  are: 

•  28-19-729— Standards  for 
"hospital/medical/infectious  waste 
incinerators." 

•  28-1 9-729a— "Hospital/medical/ 
infections  waste  incinerators"; 
definitions. 

•  28-1 9-729b— "Hospital/medical/ 
infections  waste  incinerators";  emission 
standards. 

•  28-19-729C— Standards  for 
"Hospital/medical/infections  waste 
incinerators";  compliance  schedule. 

•  28-1 9-729d— "Hospital/medical/ 
infections  waste  incinerators"; 
operation,  operator  training,  and 
qualification  standards. 

•  28-19-729e— "Hospital/medical/ 
infections  waste  incinerators";  waste 
management  plan. 

•  28-19-729f— "Hospital/medical/ 
infections  waste  incinerators"; 
inspections. 

•  28-1 9-729g— "Hospital/medical/ 
infections  waste  incinerators"; 
compliance,  performance  testing,  and 
monitoring  guidelines. 


•  28-1 9-729h— "Hospital/medical/ 
infections  waste  incinerators";  reporting 
and  recordkeeping. 

3.  An  inventory  of  sources  in 
Appendix  A. 

4.  An  emissions  inventory  on  pages 
six  through  eleven,  and  in  table  2  of  the 
plan. 

5.  Emission  limits,  as  protective  as  the 
EG,  are  contained  in  rule  28-19-729b 
and  Table  1  of  the  rule. 

6.  A  final  compliance  date  of 
September  15,  2002.  which  is  specified 
in  rule  28-19-729c{b)(2). 

7.  Testing,  monitoring,  and  inspection 
requirements,  which  are  contained  in 
rule  28-19-729g. 

8.  Reporting  and  recordkeeping 
requirements,  which  are  contained  in 
rule  28-19-729h. 

9.  Operator  training  and  qualification 
requirements,  which  are  contained  in 
rule  28-19-729d. 

10.  Requirements  for  the  development 
of  waste  management  plans,  which  are 
contained  in  rule  28-19-729e. 

11.  A  record  of  the  public  notice  and 
hearing  requirements  is  provided 
starting  on  page  14  of  the  plan. 

12.  Provisions  for  progress  reports  to 
EPA  is  discussed  on  page  15  of  the  plan. 

13.  Title  V  permit  application  due 
date  requirements  are  specified  on  page 
13  of  the  plan.  Title  V  permit 
applications  must  be  submitted  no  later 
than  September  15,  2000. 

14.  A  final  compliance  date  of 
September  15,  2002,  is  specified  in  the 
plan  on  page  13  and  in  rule  28-19-729c. 

What  .\re  the  Approval  Criteria  for  the 
State  Plan? 

The  state  plan  was  reviewed  for 
approval  against  the  following  criteria: 
40  CFR  60.23  through  60.26,  Subpart  B, 
"Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities,"  and  40  CFR 
60,  60.30e  through  60.39e,  Subpart  Ce, 
"Emission  Guidelines  and  Compliance 
Times  for  Hospital/Medical/Infectious 
Waste  Incinerators."  A  detailed 
discussion  of  our  evaluation  of  the  state 
plan  is  included  in  our  technical 
support  document  (TSD)  located  in  the 
official  file  for  this  action  and  available 
fi-om  the  EPA  contact  listed  above.  The 
state  plan  meets  all  of  the  applicable 
approval  criteria. 

Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  EPA  is 
approving  Kansas'  May  4,  2000,  section 
111(d)  state  plan  for  the  control  of 
HMIWI  emissions,  except  for  those 
facilities  located  in  Indian  country.  Any 
facilities  located  in  Indian  country  will 
be  subject  to  a  Federal  plan.  In  Kansas 


there  are  no  known  HMIWIs  in  Indian 
country.  Nothing  in  this  action  should 
be  construed  as  making  any 
determinations  or  expressing  any 
position  with  regard  to  Kansas'  audit 
law  (K.S.A.  60-3332,  et  seq.),  and  this 
action  does  not  express  or  imply  any 
viewpoint  regarding  any  legal 
deficiencies  in  this  or  any  other 
Federally  authorized,  deleted,  or 
approved  program  resulting  fi-om  the 
effect  of  Kansas's  audit  law. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubhcation,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  state  plan 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  September  12, 
2000  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
August  14,  2000. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  v(dll  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  September  12, 
2000  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves 
preexisting  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  luiiquely  affect  the 
conununities  of  tribal  governments,  as 
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specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  state  plan  submissions, 
our  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  we  have  no  authority 
to  disapprove  a  state  plan  submission 
for  failiu^  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  state  plan 
submission,  to  use  VCS  in  place  of  a 
state  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  CAA. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  we  have  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et seq). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  We  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  United  States  Senate, 
the  United  States  House  of 


Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
section  804(2). 

Under  section  307(b)(1)  of  the  CAA,  ^ 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  12,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  62 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  June  20,  2000. 
Michael  Sanderson, 

Acting  Regional  Administrator,  Region  7. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R — Kansas 

2.  Subpjul  R  is  amended  by  adding 
§  62.4179  and  an  undesignated  center 
heading  to  read  as  follows: 

Air  Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 

§  62.41 79    Identification  of  plan. 

(a)  Identification  of  plan.  Kansas  plan 
for  the  control  of  air  emissions  from 
hospital/medical/infectious  waste 
incinerators  submitted  by  the  Kansas 
Department  of  Health  and  Environment 
on  May  4,  2000. 

(b)  Identification  of  sovuces.  The  plan 
applies  to  existing  hospital/medical/ 
infectious  waste  incinerators 
constructed  on  or  before  June  20,  1996. 


(c)  Effective  date.  The  effective  date  of 
the  plan  is  September  12.  2000. 

(FR  Doc.  00-17872  Filed  7-13-00;  8;45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PR0TEC""'0N 
AGENCY 

40  CFR  Part  180 
[OPP-301013;  FRL-6593-1] 

RIN  207(V-AB78 

Pyridaben,  Pesticide  Tolerance 

agency;  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  estabhshes 
tolerances  for  residues  of  pyridaben  [2- 
tert-butyl-5-(4-tert-butylbenzylthio)-4- 
choropyridazin-3(2H)-onel  in  or  on 
citrus;  citrus  pulp,  dried;  citrus  oil; 
apple;  apple  pomace,  wet;  pear;  tree 
nuts;  almond  hulls;  pistachio;  peach 
(and  nectarine);  plum;  prime;  grape;  and 
cranberry.  Time-limited  tolerances  are 
established  for  residues  of  pyridaben  on 
apricot  and  cherry  (sweet  and  tart) 
which  will  expire  and  are  revoked  on 
June  30,  2004.  This  regulation  also 
establishes  tolerances  for  residues  of 
pyridaben  and  its  metabolites  PB-7  and 
PB-9  in  or  on  the  following  ruminant 
commodities:  milk,  and  milk-by- 
product, fat,  and  meat  of  cattle,  goat, 
hog,  and  sheep.  BASF  Corporation  and 
the  Interregional  Research  Project 
Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  This  regulation  is  effective  July 
14,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301013,  must  be  received 
by  EPA  on  or  before  September  12, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301013  in 
the  subject  line  on  the  first  page  of  your 
response 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melody  A.  Banks,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
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number:  703-305-5413;  and  e-mail 
address;  Banks.Melody@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


II 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 


manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  apphcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
I  documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nxunber 
OPP-301013.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
conmients  submitted  during  an 
applicable  conunent  period  is  available 


NAICS 


111 
112 
311 
32532 


Examples  of  Potentially  Affected  Entities 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 


for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  703-305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  9, 
1998  (63  PR  1457)  (FRL-5762-6)  and 
February  13,  1998  (63  FR  7414)  (FRI^ 
5768-9).  EPA  issued  a  notice  pursuant 
to  section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Pubhc 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP  7F4881)  for  a 
tolerance  by  BASF  Corporation. 
Agricultural  Products,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709.  This 
notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
Agricultural  Products.  Also,  in  the 
Federal  Register  of  December  22.  1999 
(64  FR  71767)  (FRL-6396-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a  as 
amended  by  the  FQPA  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP  9E6002)  for  a  tolerance  by 
IR-4.  Center  for  Minor  Crop  Pest 
Management,  North  Bnmswick.  NJ 
08902-3390.  There  were  no  comments 
received  in  response  to  either  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.494  be  amended  by  establishing  a 
tolerance  for  residues  of  pyridaben  [2- 
tert-butyl-5-(4-tert-butylbenzylthio-4- 
choropyridazin-3(2H)-one],  in  or  on  the 
following  crops  and  crop  groups:  peach 
cuid  nectarine  at  2.4  ppm;  pliun  and 
prune  (fresh)  at  0.7  ppm;  prune  (dried) 
at  2.2  ppm;  cherry  and  apricot  at  0.05 
ppm;  grape  at  1.4  ppm;  and  tree  nut 
crops  at  0.05  ppm.  IR-4  proposed  a 
tolerance  for  cranberry  at  0.50  ppm  in 
support  of  regional  registration. 
Registration  for  use  on  cranberry  will  be 
geographically  limited  based  on  the 
available  residue  data  to  the  states  of 


Maine,  New  Jersey.  Rhode  Island, 
Massachusetts,  New  York.  Connecticut, 
New  Hampshire,  Vermont,  and 
Delaware.  Persons  seeking  broader 
registration  should  contact  the 
appropriate  EPA  product  manager 
concerning  additional  residue  data 
required  to  expand  the  use  area. 

Time-limited  tolerances  currently 
exist  in  40  CFR  180.494  for  pyridaben 
on  apple,  pear,  almond,  and  citrus.  After 
further  reassessment  of  the  data  base  in 
lieu  of  additional  data  submitted  by  the 
petitioner  for  tolerances  originally 
established  for  pyridaben  on  the 
forementioned  commodities,  BASF 
petitioned  EPA  to  reestablish  tolerances 
for  pyridaben  on  apple  and  pear.  As  a 
result  of  additioucdly  submitted  crop 
field  trial  data,  EPA  is  proposing  that 
the  tolerances  be  adjusted  as  follows: 
apple  from  0.6  ppm  to  0.5  ppm  and  pear 
from  0.75  ppm  to  0.6  ppm;  tolerances 
for  citrus  and  almond  will  remain  the 
same.  Currently,  a  separate  tolerance 
exists  in  40  CFR  180.494(a)  for 
pyridaben  on  almond.  Since  the  crop 
group,  tree  nuts,  includes  almond,  the 
existing  almond  tolerance  is  being 
removed.  However,  the  existing 
tolerance  for  almond  hulls  at  4.0  ppm 
will  remain  the  same. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiu^s  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
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certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Ill   Aogresate  Risk  .Assessment  and 
Determmation  ot  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  pyridaben  in  or  on  peach  at 
2.5  ppm;  nectarine  at  2.5  ppm;  plimi  at 
0.75  ppm;  cherry,  sweet  at  0.05  ppm; 
cherry,  tart  at  0.05  ppm;  apricot  at  0.05 
ppm;  crop  group  14,  tree  nuts  at  0.05 
ppm;  pistachio  at  0.05  ppm;  grape  at  1.5 
ppm;  prune  at  2.5  ppm;  and  cranberry 
at  0.5  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hixman  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyridaben  are 
discussed  in  this  unit. 

F*yridaben  belongs  to  the 
pyridazinone  class  of  pesticides.  Other 
active  ingredients  that  belong  to  this 
class  of  pesticides  include  pyrazon  and 
norflurazon.  EPA  does  not  currently 
have  data  available  to  determine  with 
certainty  whether  pyridaben  has  a 
common  mechanism  of  toxicity  with 
any  other  substances.  For  the  purposes 
of  this  human  health  risk  assessment, 
EPA  has  not  assimied  that  pyridaben 
has  a  common  mechanism  of  toxicity 
with  other  pesticides. 

In  general,  the  acute  toxicology 
studies  conducted  on  technical  grade 
pyridaben  demonstrate  that  it  has 
moderate  to  mild  toxic  effects.  It  was 
classified  as  Toxicity  Category  III  based 
upon  the  acute  oral  LD50  of  1,100 
milligrams/kilograms  (mg/kg)  in  male 


rats  and  570  mg/kg  in  female  rats.  The 
dermal  LD50,  in  rabbits  was  greater  than 
or  equal  to  2,000  mg/kg  (Toxicity 
Category  III)  and  the  inhalation  LC50 
was  0.66/0.64  milligram/liter  (mg/L)  in 
male/female  rats,  respectively  (Toxicity 
Cateogry  III).  The  eye  irritation  study 
(rabbits)  produced  slight  ocular 
irritation  (Toxicity  Cateogry  III). 
Pyridaben  was  not  a  dermal  irritant 
(Toxicity  Cateogry  IV)  or  sensitizer. 

There  are  guideline  acute  and 
subchronic  neurotoxicity  studies.  The 
neurological  symptoms  in  the  available 
neurotoxicity  studies  and  some  of  the 
other  studies,  were  seen  only  at 
relatively  high  doses.  The  neurotoxic 
effects  (piloerection,  hypocricturty, 
tremors,  partially  closed  eyes)  were 
weak,  sporadic,  transient  and/or  non- 
reproducible  with  no  neuropathological 
effects.  In  a  90-day  rat  study,  plasma 
cholinesterase  enzyme  (ChE)  was 
statistically-significantly  inhibited  in 
the  females  at  the  highest  dose  tested 
(HDT)  of  350  ppm  (25.71  mg/kg/day  for 
males  or  27.68  mg/kg/day  for  females). 
Based  on  these  neurotoxic  effects,  EPA 
has  required  that  a  developmental 
neurotoxicity  study  be  submitted.  There 
are  developmental  toxicity  studies  in 
rats  and  rabbits  (by  the  oral  or  dermal 
routes),  and  a  multi -generation 
reproduction  study  in  rats.  The 
developmental  and  reproduction 
toxicity  studies  showed  no  effect  on 
reproduction  and  no  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
pyridaben  as  demonstrated  by  a  higher 
developmental  lowest  observed  adverse 
effect  level  (LOAEL)  than  those 
observed  to  produce  maternal  toxicity. 

The  most  common  toxicity  endpoint 
across  the  various  studies  and  tested 
species  weis  decreased  body  weight/ 
decreased  body  weight  gain  followed  by 
decreased  feed  consumption  and/or  feed 
efficiency.  These  effects  were  observed 
in  13-week  feeding  studies  in  mice, 
rats,  and  dogs,  in  a  21-day  dermal 
toxicity  study  in  rats,  in  a  28-day 
inhalation  toxicity  study  in  rats,  in  a 
13-week  neurotoxicity  study  in  rats,  in 
1-year  feeding  studies  in  dogs,  in  a  78- 
week  feeding/carcinogenicity  study  in 
mice,  in  developmental  toxicity  studies 
in  rats  and  rabbits,  in  a  2-generation 
reproduction  study  in  rats,  and  in  a  2- 
year  feeding/carcinogenicity  study  in 
rats.  It  is  noteworthy  that  the  LOAELs 
were  always  based  on  decreases  in  body 
weight  gain/decreases  in  body  weight  or 
decreases  in  food  consumption.  Other 
effects  were  sporadic  and  involved 
changes  in  certain  clinical  chemistry 
values  or  increases  or  decreases  in  organ 
weights.  There  is  no  evidence  of 


increased  susceptibility  of  infants  and 
children  to  any  of  these  endpoints. 

In  an  acceptable  rat  metabolism  study 
by  the  oral  route,  pyridaben  was  mainly 
eliminated  in  feces  where  80-97%  of 
the  administered  dose  was  excreted 
regardless  of  dose  or  site  of  label 
(pyridazinone  or  benzyl  ring).  Nearly 
20%  of  the  excreted  residue  in  the  feces 
was  unmetabolized  parent  compound 
and  there  was  some  evidence  of 
glucuronide  conjugate(s)  in  the  bile.  The 
plasma  levels  following  a  single  low 
oral  dose  (3  mg/kg)  peaked  at  2-3  hours 
while  peak  levels  at  the  high  dose  (30 
mg/kg)  were  at  approximately  24  hours 
post-dose  due,  at  least  in  part,  to 
enterohepatic  circulation  where  nearly 
22-30%  of  an  administered  radioactive 
dose  is  excreted  in  bile  within  a  period 
of  24  hours.  Residual  radioactivity  was 
at  or  near  background  levels  for  most 
tissues  by  72  to  168  hours.  Generally, 
there  seemed  to  be  increased 
distribution  to  fat  over  time  and, 
compared  to  other  tissues,  fat  seemed  to 
have  relatively  more  residucil 
radioactivity.  Several  metabolites, 
totaling  up  to  20-30,  were  resolved  in 
urine  and  feces  and  some  were 
structurally  identified. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  An  acute  reference 
dose  (RfD)  of  0.13  mg/kg/day  NOAEL  = 
13  mg/kg/day,  imcertainty  factor  (UF)  = 
100  for  use  in  assessing  acute  dietary 
risk  for  females  1 3  years  and  older.  This 
acute  RfD  is  based  upon  the 
developmental  toxicity  study  with  rats 
in  which  developmental  effects 
(decreased  fetal  body  weight  and 
increased  delayed  bone  ossification) 
were  observed  at  the  development 
LOAEL  of  30  mg/kg/day.  The  acute 
population  adjusted  dose  (PAD)  =  acute 
RfD/FQPA  factor  (Ix)  =  0.13  mg/kg/day 
for  females  13  years  older. 

An  acute  RfD  of  0.50  mg/kg/day 
(NOAEL  =  50  mg/kg/day,  UF  =  100)  was 
selected  for  use  in  assessing  acute 
dietary  risk  for  the  general  population. 
This  acute  RfD  is  based  upon  the  acute 
oral  neurotoxicity  study  with  rats  in 
which  the  following  effects  were 
observed  at  the  LOAEL  of  100  mg/kg/ 
day:  clinical  signs  of  toxicity,  decreased 
food  consumption,  and  decreased  body 
weight  gain.  The  acute  PAD  =  acute 
RfD/FQPA  factor  (Ix)  =  0.5  mg/kg/day 
for  the  U.S.  population. 

2.  Short-term  and  intermediate-term 
toxicity.  A  NOAEL  of  100  mg/kg/day 
was  selected  based  on  a  21 -day  dermal 
toxicity  study  in  rats  that  resulted  in 
decreased  body  weight  gain  in  female 
rats  at  300  mg/kg/day  (LOAEL).  A 
margin  of  exposure  (MOE)  of  100  or 
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greater  is  adequate  since  the  FQPA 
factor  was  reduced  to  IX. 

EPA  concluded  that  for  short-term 
and  intermediate-term  aggregate 
exposure  risk  assessment  the  MOEs 
caimot  be  combined  since  the 
toxicological  endpoints  were  different 
via  the  oral,  dermal,  and  inhalation 
routes  (i.e.,  no  common  endpoint  of 
concern). 

3.  Long-term  dermal  toxicity.  A  long- 
term  dermal  endpoint  was  not  selected 
as  the  use  pattern  does  not  indicate  a 
potential  for  long-term  exposure. 

4  Chronic  toxicit\'  A  chronic  RfD  of 
1)  005  mg/kg/day  (NOAEL  =  <  0.50  mg/ 
kg/day;  UF  =  100)  was  selected  for  use 
in  assessing  chronic  dietary  risk.  This 
chronic  RfD  is  based  on  the  chronic 
toxicity  study  in  dogs,  in  which  the 
following  effects  were  observed  at  the 
I.OAEL  of  0.5  mg/kg/day:  increased 
incidence  of  clinical  signs  in  both  sexes 
■ni\d  decreased  body  weight  gam  in 
females.  .An  additional  uncertainty 
factor  (3x,  for  not  establishing  a  NOAEL) 
was  not  applied  to  the  chronic  RfD 
liecduse  the  toxic  response  observed  was 
very  minimal  and  was  considered  to  be 
a  threshold  effect  The  lOOx  UF  for  use 
in  assessing  chronic  dietary  risk  was 
considered  t'  be  adequate.  The  chronic 
cP.AD  =  chronic  RfD/FQPA  factor  (Ix)  = 
0.005  mg/kg/day. 

5.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in 
acceptable  studies  in  male  and  female 
rats  and  mice,  pyTidaben  was  classified 
as  a  "not  likely"  human  carcinogen 
based  upon  the  proposed  EPA  Weight- 
of-the-Evidence  Categories.  Also,  there 
was  no  indication  that  pyridaben  is 
mutagenic  in  acceptable  in  vitro  and  in 
vivo  studies. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.494)  for  the  residues  of 
pyridaben.  m  or  on  a  variety  of  raw 
dgncuituraj  commodities.  Pyridaben  is 
currently  registered  for  use  on  almond, 
apple,  citrus  fruit,  and  pear.  Time- 
limited  tolerances  are  established  in 
c  injunction  with  these  uses. 
.Additionally,  a  time-limited  tolerance 
for  pyridaben  in/on  cranberries  is 
established  in  conjunction  with  a 
section  18  request  BASF  Corporation 
his  proposed  to  make  the  tolerances  for 
pvndaben  in/on  citrus  fruit  and  pear 
permanent.  Additionally,  in  todays 
action,  tolerances  will  be  established  for 
pvndaben  in/on  tree  nuts,  pistachio, 
poach,  nectarine,  plum,  prune,  apricot, 
cherrv.  grape,  and  cranberrv. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 


pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
Data  Call-In  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure. 

EPA  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM  }  software  for 
conducting  a  Tier  1  acute  dietary  (food 
only)  risk  analysis.  DEEM  is  a  dietary 
exposure  analysis  system  developed  by 
Novigen  Sciences,  Lac.  that  is  used  to 
estimate  exposure  to  a  pesticide 
chemical  in  foods  comprising  the  diets 
of  the  U.S.  population,  including 
population  subgroups.  DEEM  contains 
food  consumption  data  as  reported  by 
respondents  in  the  Department  of 
Agricultxue  (USDA)  Continuing  Surveys 
of  Food  Intake  by  Individuals  conducted 
in  1989-1992.  The  assumptions  of  the 
Tier  1  acute  dietary  exposure  analysis 
are  tolerance  level  residues  and  100 
percent  crop-treated  estimates.  The 
tolerance  levels  were  adjusted  to 
accoimt  for  organosoluble  residue 
content. 

The  acute  DEEM  analysis  indicates 
the  resulting  dietary  food  exposiu^s  (at 
the  95th  percentile)  occupy  up  to  19% 
of  the  acute  PAD  for  population 
subgroups  exclusive  to  females  13  years 
and  older.  The  highest  exposed 
subgroup  for  females  1 3  years  and  older 
is  females  (13-i-/nursing).  The  analysis 
also  shows  that  the  resulting  dietary 
food  exposures  (at  the  95""  percentile) 
occupy  up  to  18%  of  the  acute  PAD  for 
population  subgroups  not  specific  to 
females  13  years  and  older.  The  highest 
exposed  subgroup  for  population 
subgroups  not  specific  to  females  13 
years  and  older  is  all  infants  (<  1-year). 

ii.  Chronic  exposure  and  risk.  EPA 
used  DEEM  software  for  conducting  a 
Tier  2  chronic  (non-cancer)  dietary 
(food  only)  risk  analysis.  The 
assumptions  of  the  Tier  2  chronic 
dietary  exposure  analysis  are 
anticipated  residue  estimates  and  100% 
crop-treated  estimates.  The  chronic 
DEEM  analysis  indicates  that  the  most 


highly  exposed  population  subgroup  is 
non-nursing  infants  which  occupy  up  to 
64%  of  the  chronic  PAD. 

2.  From  drinking  water.  The  Agency 
currently  lacks  sufficient  water-related 
exposure  data  from  monitoring  to 
complete  a  quantitative  drinking  water 
exposure  analysis  and  risk  assessment 
for  pyridaben.  Therefore,  the  Agency  is 
presently  relying  on  computer-generated 
Estimated  Environmental 
Concentrations  (EECs).  GENEEC  and/or 
PRZM/EXAMS  (both  produce  estimates 
of  pesticide  concentration  in  a  farm 
pond)  are  used  to  generate  EECs  for 
surface  water  and  SCI-GROW  (an 
empirical  model  based  upon  actual 
monitoring  data  collected  for  a  number 
of  pesticides  that  serve  as  benchmarks) 
predicts  EECs  in  ground  water.  These 
models  take  into  account  the  use 
patterns  and  the  environmental  profile 
of  a  pesticide,  but  do  not  include 
consideration  of  the  impact  that 
processing  raw  water  for  distribution  as 
drinking  water  would  likely  have  on  the 
removal  of  pesticides  from  the  source 
water.  The  primary  use  of  these  models 
by  the  Agency  at  this  stage  is  to  provide 
a  coarse  screen  for  assessing  whether  a 
pesticide  is  likely  to  be  present  in 
drinking  water  at  concentrations  which 
would  exceed  human  health  levels  of 
concern. 

For  any  given  pesticide,  the  SCI- 
GROW  model  generates  a  single  EEC 
value  of  pesticide  concentration  in 
ground  water.  That  EEC  is  used  in 
assessments  of  both  acute  and  chronic 
dietary  risk.  It  is  not  unusual  for  the 
ground  water  EEC  to  be  significantly 
lower  than  the  siu^ace  water  EECs.  The 
GENEEC  model  generates  several  time- 
based  EECs  of  pesticide  concentration  in 
surface  water,  ranging  from  0-days 
(peak)  to  56-days  (average).  The 
GENEEC  peak  EEC  is  used  in 
assessments  of  acute  dietary  risk;  the 
GENEEC  56-day  (average)  EEC  is  used 
in  assessments  of  chronic  (non-cancer 
and  cancer)  dietary  risk.  PRZM/EXAMS 
provides  longer  duration  (up  to  36 
years)  values  of  pesticide  concentration 
in  siuface  water  and  is  mainly  used 
when  a  refined  EEC  is  needed. 

A  drinking  water  level  of  comparison 
(DWLOC)  is  the  concentration  of  a 
pesticide  in  drinking  water  that  would 
be  acceptable  as  a  theoretical  upper 
limit  in  light  of  total  aggregate  exposure 
to  that  pesticide  from  food,  water,  and 
residential  uses.  EPA  uses  DWLOCs 
internally  in  the  risk  assessment  process 
as  a  siuTogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water.  In  the 
absence  of  monitoring  data  for  a 
pesticide,  the  DWLOC  is  used  as  a  point 
of  comparison  against  the  conservative 
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EECs  provided  by  computer  modeling 
(SCI-GROW.  GENEEC  <  PRZM/ 
EXAMS). 

EPA  back-calculates  DWLOCs  by  a 
two-step  process:  exposure  food  +  (if 
applicable)  residential  is  subtracted 
from  the  PAD  to  obtain  the  maximum 
acceptable  exposure  allowed  in  drinking 
water;  DWLOCs  are  then  calculated 
using  that  value  and  default  body 


weight  and  drinking  water  consumption 
figures.  In  assessing  human  health  risk, 
DWLOCs  are  compared  to  EECs.  When 
EECs  are  less  than  DWLOCs,  HED 
considers  the  aggregate  risk  from  food  + 
water  +  (if  applicable)  residential 
exposures  to  be  acceptable. 

EPA  conducted  its  Tier  II  screening- 
level  assessments  using  the  simulation 
models  SCI-GROW  and  PRZM/EXAMS 


to  generate  EECs  for  ground  and  surface 
water,  respectively.  The  modeling  was 
conducted  based  on  the  environmental 
profile  and  the  maximum  seasonal 
application  rate  proposed  for  pyridaben 
(0.5  lbs  active  ingredient  (ai/acre)  x  2 
applications/acre/year  on  apples).  The 
EECs  are  summarized  in  Table  1  below. 


Table  1. 

—ESTIMATED  ENVIRONMErJTAL  CONCENTRATIONS  (EECS) 

SCI-GROW '  (\ig/l)  ^ 

PRZM/EXAMS '  (ng/L) 

0.006  (acute  &  chronic) 

0.215  (peak)                                                      0.020  (long-term  mean) 

^  SCI-GROW  (Screening  Concentration  in  Ground  Water)  is  an  empirical  model  for  predicting  pesticide  levels  in  ground  water.  The  value  from 
SCI-GROW  is  considered  an  upper  bound  concentration  estimate. 


-^ng/L  =  parts  per  billion  (ppb). 
3PRZN  -        - 


_?M  (Pesticide  Root  Zone  Model— simulates  the  transport  of  a  pesticide  off  the  agricultural  field)  and  EXAMS  (Exposure  Analysis  Modeling 
System— simulates  fate  and  transport  of  a  pesticide  in  surface  water.  PRZM/EXAMS  can  substantially  overestimate  true  pesticide  concentrations 
in  dnnking  water. 


i.  Acute  exposure  and  risk.  Drinking 
Water  Levels  of  Comparison  (DWLOCs). 
The  DWLOCs  value  are  shown  in  Table 
2.  For  each  population  subgroup  hsted. 


the  acute  PAD  and  the  acute  dietary 
(food  only)  exposure  for  that  subgroup 
were  used  to  calculate  the  acute 
DWLOC  for  the  subgroup,  using  the 


formulas  in  footnotes  1  and  2  of  Table 
2. 


Table  2.— DWLOCs  for  Acute  Dietary  Exposure 


Population  Subgroup 

Acute  PAD  (mg/kg/ 
day) 

Food  Exposure  (mg/ 
kg/day) 

Max.  Water 

Exposure  (mg/ 

kg/day) ' 

SCI-GROW 

(ugA.) 

PRZM/EXAMS 
Peak  EEC  (mq/ 

DWLOC  (ng/ 

L)2J.4 

U.S.  Population  (all 
seasons) 

0.50 

0.023 

0.48 

0.006 

0.215 

1.6x10* 

Females  1 3+  ' 

0.13 

0.024 

0.11 

3.2  X  103 

Infants/Children  ' 

0.50 

0.091 

0.41 

4.1  X  103 

Other' 

0.50 

0.029 

0.47 

1.6x10 

'  Maximum  Water  Exposure  (mg/kg/day)  =  Acute  PAD  (mg/kg/day)— Acute  Food  Exposure  +  Acute  Residential  Exposure  (mg/kg/day). 
Pyndaben  has  no  registered  residential  uses. 

2  DWLOC  (jig/L)  =  Maximum  Water  Exposure  (mg/kg/day)  x  body  wt  (kg)  (10^'  mg/ng)  x  water  consumed  daily  (L/day).  loTL  =  ppb. 

3  Default  body  weights  are:  general  U.S.  Population,  70  kg;  males  (13+  years  old),  70  kg;  females  (13+  years  old),  60  kg;  other  adult  popu- 
lations, 70  kg;  and,  all  Infants/children,  10  kg. 

*  Default  dally  dnnking  rates  are  2  L/day  for  adults  and  1  L7day  for  children. 

5  Within  each  of  these  subigroups,  the  subpopulation  with  the  highest  (acute)  food  exposure  was  selected;  namely,  females  (13+/nursing);  all 
infants  (<  1-year);  and,  the  non-Hispanic  other,  respectively. 


ii.  Chronic  exposure  and  risk. — 
Chronic  (Non-Cancer)  Dietary  (Drinldng 
Water)  Exposure — Drinking  water  levels 
of  comparison  (DWLOCs).  The  DWLOC 


value  are  shown  in  Table  3.  For  each 
population  subgroup  listed,  the  chronic 
PAD  (0.005  mg/kg/day)  and  the  chronic 
dietary  (food  only)  exposure  for  that 


subgroup  were  used  to  calculate  the 
chronic  DWLOC  for  the  subgroup,  using 
the  formulas  in  footnotes  1  and  2  of 
Table  3. 


Table  3.— DWLOCs  for  Chronic  (Non-Cancer)  Dietary  Exposure 


Population  Subgroup 

Chronic  PAD  (mg/kg/ 
day) 

Food  Exposure  (mg/ 
kg/day) 

Max.  Water 

Exposure  (mg/ 

kg/day) ' 

SCI-  GROW 

(ng/L) 

PRZM/EXAMS 

Chronic  EEC 

(pg/L) 

DWLOC  (ng/ 

L)  2.3.4 

U.S.  population  (48 
contiguous  States, 
all  seasons) 

0.0050 

0.00073 

0.0043 

0.006 

0.020 

1.4  X  102 

Females  13+ ' 

0.0011 

0.0039 

1.2x102 

Infants/children  ' 

0.0032 

0.0018 

18 
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Table  3.— DWLOCs  for  Chronic  (Non-Cancer)  Dietary  Exposure— Continued 


Population  Subgroup 


Other* 


Chronic  PAD  (mg/kg/ 
day) 


Food  Exposure  (mg/ 
kg/day) 


0.00094 


Max.  Water 

Exposure  (mg/ 

kg/day) ' 


T).0041 


SCI-  GROW 

(Mg/L) 


PRZM/EXAMS 
Chronic  EEC 

(ugA.) 


DWLOC  (ng/ 

L)  2.3.* 


1.4  X  10 


Chronic  PAD  (mg/kg/day)— Chronic  Food  Exposure  +  Chronk:  Resklential  Exposure  (mg/kg/day). 


'  Maximum  Water  Exposure  (mg/kg/day)  = 
Pyndaben  has  no  registered  residential  uses 

1  B^rJr^S  ^^&  !:■  I  'Maximum  Water  Exposure  (mg/kg/day)  x  body  weightt  (kg)  (10-3  mg/ua)  x  water  consumed  dailv  (UrtAM\  i.n/i  -  nnh 
.3,^0^?  ^^'SS'Z&^:^.^S^%  \;,'  ^^^'^''°"'  ''  ^9: -tel  (ll%rs  CdW  kg;  fS^^aTe^'^^TyS:^ ^^^^  ^^on.^,.,  pop- 

•  HED  default  daily  dnnking  rates  are  2  Lday  for  adults  and  1  f  day  for  children 

Within  each  of  these  subgroups   the  subpopulation  with  the  highest  (chronk:)  food  exposure  was  selected-  namelv  terrtalM  i^'^^/n„r^r^\ 
non-nursing  infants  (<  1-year)  and  the  Pacific  Region  respectively.  Bx^~!.ure  was  seieciea,  namely,  temales  (13+/nurstng). 


3.  From  non-dietary  exposure.  At 

j)rpsent.  there  are  no  registered  or 
proposed  residential  uses  of  pyridaben. 
Thus,  a  residential  exposure  assessment 
is  not  required  There  is  a  potential  for 
occupational  exposure  to  pvridaben 
during  mixing,  loading,  and  application 
activities.  However,  risks  from  these 
routes  of  exposure  are  considered 
negligible. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  requires  that. 
when  considering  whether  to  establish. 
modify,  or  revoke  a  tolerance,  the 
.*\gency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
ivailable  data  to  determine  whether 
pyTidaben  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
nsk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pynddben  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  pvridaben  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  to.\icity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  PR  62961,  November  26. 
1997). 

D  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population  and  Infants 
and  Children. 

1.  Acute  risk.  Acute  aggregate  risk  is 
the  sum  of  exposures  resulting  from 
acute  dietarv'  food  +  acute  drinking 
water.  This  acute  aggregate  risk 
assessment  was  conducted  for  all 
population  subgroups,  and  the  acute 


PAD  of  0.13  mg/kg/day  is  applied  to  all 
population  subgroups  exclusive  to 
females  13  years  and  older  and  the  acute 
PAD  of  0.50  rag/kg/day  is  applied  to  all 
other  population  subgroups. 

EPA  used  DEEM  software  for 
conducting  a  Tier  1  acute  dietary  (food 
only)  risk  analysis.  The  assumptions  of 
the  Tier  1  dietary  exposure  analysis  are 
tolerance  level  residues  and  100%  crop- 
treated  estimates.  The  tolerance  levels 
were  adjusted  to  accoimt  for 
organosoluble  residue  content. 

The  resulting  dietary  food  exposures 
(at  the  95^  percentile)  occupy  up  to 
19%  of  the  acute  PAD  for  population 
subgroups  exclusive  to  females  13  years 
and  older  (females  (13-(-/nursing)).  The 
resulting  dietary  food  exposiu-es  (at  the 
gst*-  percentile)  occupy  up  to  18%  of  the 
acute  PAD  for  population  subgroups  not 
specific  to  females  13  years  and  older 
(all  infants  (<  1-year)). 

The  EECs  for  assessing  acute  aggregate 
dietary  risk  are  0.006  ppb  (in  ground 
water,  based  on  SCI-GROW)  and  0.215 
ppb  (in  surface  water,  based  on  the 
PRZM/EXAMS).  The  back-calculated 
DWLOCs  (Table  2)  for  assessing  acute 
aggregate  dietary  risk  range  from  3.2  x 
10^  ppb  for  the  most  highly  exposed 
population  subgroup  (females  13  years 
and  older/nursing)  to  1.6  x  10^  ppb  for 
the  U.S.  population  (all  seasons)  and 
non-Hispanic  others. 

The  SCI-GROW  and  PRZM/EXAMS 
acute  EECs  are  less  than  the  Agency's 
level  of  comparison  (the  DWLOC  value 
for  each  population  subgroup)  for 
p>Tidaben  residues  in  drinking  water  as 
a  contribution  to  acute  aggregate 
exposure  EP.A  thus  concludes  with 
reasonable  certainty  that  residues  of 
pyridaben  in  drinking  water  will  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  and  that  the 
acute  aggregate  exposure  from 
pyridaben  residues  in  food  and  drinking 
water  will  not  exceed  the  Agency's  level 
of  concern  (100%  of  the  acute  PAD)  for 
acute  dietary  aggregate  exposure  by  any 
population  subgroup.  EPA  generally  has 
no  concern  for  exposures  below  100% 


of  the  acute  PAD,  because  it  is  a  level 
at  or  below  which  daily  aggregate 
dietary  exposing  over  a  lifetime  will  not 
pose  appreciable  risks  to  the  health  and 
safety  of  any  population  subgroup.  This 
risk  assessment  is  considered  high 
confidence,  conservative,  and  very 
protective  of  human  health. 

2.  Chronic  risk.  Chronic  (non-cancer) 
aggregate  risk  is  the  siun  of  exposures 
resulting  from  chronic  dietary  food  + 
chronic  drinking  water  +  chronic 
residential  uses.  Pyridaben  has  no 
registered  residential  uses.  Therefore, 
this  risk  assessment  is  the  aggregate  of 
chronic  dietary  food  +  chronic  drinking 
water  exposm^s  only.  This  chronic 
aggregate  risk  assessment  was 
conducted  for  all  population  subgroups, 
and  the  chronic  PAD  is  applied  to  all 
population  subgroups. 

EPA  used  DEEM  software  for 
conducting  a  Tier  2  chronic  (non- 
cancer)  dietary  (food)  exposed  analysis. 
Tier  2  assiunptions  are  anticipated 
residue  levels  and  100%  crop-treated 
estimates. 

The  resulting  dietary  food  exposures 
occupy  up  to  64%  of  the  chronic  PAD 
for  the  most  highly  exposed  population 
subgroup,  non-nursing  infants.  These 
results  should  be  viewed  as 
conservative  (health  protective)  risk 
estimates.  Refinements  such  as  use  of 
percent  crop-treated  information  and/or 
additional  refinements  of  the 
anticipated  residue  estimates  would 
yield  even  lower  estimates  of  chronic 
dietary  exposure. 

The  EECs  for  assessing  chronic 
aggregate  dietary  risk  are  0.006  ppb  (in 
groimd  water,  based  on  SCI-GROW)  and 
0.020  ppb  (in  surface  water,  based  on 
the  PRZM/EXAMS).  The  back- 
calculated  DWLOCs  for  assessing 
chronic  aggregate  dietary  risk  range 
from  18  ppb  for  the  most  highly  exposed 
population  subgroup  (non-nursing 
infants.  <  1-year  old)  to  1.4  x  10-  ppb 
for  the  U.S.  population  (48  contiguous 
States — all  seasons). 

The  SCI-GROW  and  PRZM/EXAMS 
chronic  EECs  are  less  than  the  Agency's 
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level  of  comparison  (the  DWLOC  value 
for  each  population  subgroup)  for 
pyridaben  residues  in  drinking  water  as 
a  contribution  to  chronic  aggregate 
exposure.  EPA  thus,  concludes  with 
reasonable  certainty  that  residues  of 
pyridaben  in  drinking  water  will  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk  and  that  the 
chronic  aggregate  exposure  from 
pyridaben  residues  in  food  and  drinking 
water  will  not  exceed  the  Agency's  level 
of  concern  (100%  of  the  chronic  PAD) 
for  chronic  dietary  aggregate  exposure 
by  any  population  subgroup.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  chronic  PAD, 
because  it  is  a  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  the  health  and  safety  of  any 
population  subgroup.  This  risk 
assessment  is  considered  high 
confidence,  conservative,  and  very 
protective  of  human  health. 

Cancer  aggregate  risk  is  based  on  the 
sum  of  exposures  resulting  from  chronic 
dietary  food  +  chronic  drinking  water  + 
chronic  residential  uses.  Pyridaben  is 
classified  as  a  "not  likely"  human 
carcinogen  based  upon  the  proposed 
EPA  Weight-of-the-Evidence  Categories. 
Thus,  pyridaben  does  not  pose  a  cancer 
risk. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  pyridaben  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  UP  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  UP  (usually  100  for 
combined  interspecies  and  intraspecies 
variability)  and  not  the  additional 
tenfold  MOE/UF  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 


regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyridaben  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOx  safety  factor  to 
protect  infants  and  children  should  be 
removed.  The  FQPA  factor  is  removed 
because: 

a.  The  toxicity  data  base  is  complete 
for  the  assessment  of  the  effects 
following  in  utero  and  /or  postnatal 
exposure  to  pyridaben. 

b.  The  toxicity  data  provided  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure. 

c.  Although  a  developmental 
neurotoxicity  study  is  required,  this 
requirement  is  not  based  on  criteria 
reflecting  some  special  concern  for 
developing  fetuses  or  the  young  which 
are  generally  used  for  requiring  a 
developmental  neurotoxicity  study  and 
retention  of  the  FQPA  safety  factor;  and, 
therefore,  does  not  warrant  retention  of 
the  FQPA  safety  factor. 

d.  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  water)  exposures  for  infants 
and  children  from  the  use  of  pyridaben 
(currently  no  residential  exposure  is 
expected). 

2.  Acute  risk.  The  resulting  dietary 
food  exposures  (at  the  95*  percentile) 
occupy  up  to  19%  of  the  acute  PAD  for 
population  subgroups  exclusive  to 
females  1 3  years  and  older  (females 
(13+/nursing).  The  resulting  dietary 
food  exposures  (at  the  95^*'  percentile) 
occupy  up  to  18%  of  the  acute  PAD  for 
population  subgroups  not  specific  to 
females  13  years  and  older  (all  infants 
<  1-year). 

Tne  EECs  for  assessing  acute  aggregate 
dietary  risk  are  0.006  ppb  (in  ground 
water,  based  on  SCI-GROW)  and  0.215 
ppb  (in  surface  water,  based  on  the 
PRZM/EXAMS).  The  back-calculated 
DWLOCs  for  assessing  acute  aggregate 
dietary  risk  range  from  3.2  x  10^  ppb  for 
the  most  highly  exposed  population 
subgroup  (females  13  years  and  older/ 
nursing)  to  1.6  x  10"  ppb  for  the  U.S. 
population  (all  seasons)  and  non- 
Hispanic  others. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  xmit,  EPA 
has  concluded  that  aggregate  exposxu-e 
to  pyridaben  from  food  will  utilize  64% 
of  the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 


for  exposure  to  pyridaben  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

4.  Short-term  or  intermediate-term 
risk.  These  aggregate  risk  assessments 
take  into  account  chronic  dietary 
exposure  from  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  (short-term, 
intermediate- term,  or  long-term,  as 
applicable)  indoor  and  outdoor 
residential  exposure.  Since  pyridaben  is 
not  registered  for  residential  uses,  short- 
term  and  intermediate-term,  and  long- 
term  aggregate  risk  is  captured  by  the 
assessment  for  aggregate  chronic  risk. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
pyridaben  residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  Nature  of  residues  in  plants.  EPA 
concludes  that  the  tolerance  expression 
for  plant  conunodities  wiU  include 
pjrridaben  only  and  that  all 
organosoluble  residues  may  be 
presumed  to  be  of  comparable  toxicity 
to  the  parent.  Thus,  the  risk  assessment 
for  human  dietary  consumption  of 
pyridaben-treated  plant  commodities 
will  include  all  organosoluble  residues. 
EPA  has  calculated  a  ratio  of  pyridaben 
to  organosoluble  residues  based  upon 
the  low  dose  pyridaben  apple  and 
orange  metabolism  studies.  These 
studies  were  chosen  because  they 
approximate  the  proposed  use  of 
pyridaben  on  citrus  and  apples.  For 
dietary  exposure  analysis,  tolerance 
levels  of  pyridaben  in/on  plant 
commodities  will  be  multiplied  by  the 
ratio  of  organosoluble  residues  to 
pyridaben. 

2.  Nature  of  residues  in  animals.  EPA 
concludes  that  the  tolerance  expression 
for  ruminant  commodities  will  include 
pyridaben  and  its  metabolites  PB-7  and 
PB-9  and  that  all  organosoluble 
residues  may  be  presumed  to  be  of 
comparable  toxicity  to  the  parent.  Thus, 
the  risk  assessment  for  human 
consumption  of  ruminant  commodities 
will  also  include  all  organosoluble 
residues.  For  liver,  EPA  will  calculate  a 
ratio  of  pyridaben,  PB-7  and  PB-9 
residues  to  organosoluble  residues 
based  upon  the  ruminant  metabolism 
study.  For  milk  and  other  tissues,  best 
estimates  of  residues  of  concern  for  risk 
assessment  may  need  to  be  based  on 
total  organosoluble  residues  in  the  goat 
metabolism  study.  Dietary  exposure  of 
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poultry  to  pyridaben  residues  is  not 
expected  as  a  result  of  the  proposed 
uses. 

3.  Enforcement  analytical  methods — 
Plants — Apple,  pear,  peach,  plum, 
cherry,  apricot,  grape,  pistachio  and  tree 
nuts.  BASF  Method  D9312A:  For  solid 
samples,  residues  of  pyridaben  are 
extracted  by  blending  the  sample  with 
a  solution  of  acetone/water  (8:2  v/v).  For 
juice,  residues  are  extracted  by  mixing 
the  sample  with  80%  acetone/water  (v/ 
V ).  Following  filtration  to  remove  the 
sample  material,  the  solvent  is 
exchanged  to  water  and  an  aliquot  of  the 
extract  is  applied  to  a  mini-Cl8  silica 
gel  column.  Residues  are  eluted  with 
80%  methanol/water  (v/v)  and  the 
solvent  is  exchanged  to  toluene  for 
analysis.  Residues  of  pyridaben  are 
quantified  by  analysis  of  the  sample 
extracts  by  gas  chromatography  (GLC) 
utilizing  an  electron  capture  detector 
(63Ni— BCD)  and  a  fused  silica  column. 
The  method  has  been  validated  to  a 
quantification  limit  of  0.05  p.m.  This 
method  has  been  independently 
validated  for  use  with  apple  and  pear 
commodities  as  per  PR  Notice  88-5. 

BASF  Method  D9312  has  been 
adequately  validated  in  both  apples  and 
almonds.  The  submitted  method  is 
adequate  for  the  enforcement  of  the 
proposed  tolerances  for  residues  of 
p>Tidaben  in/on  apples,  pears,  and 
almonds.  This  method  has  been 
validated  by  EPA  and  was  submitted  to 
the  Food  and  Drug  Administration 
(FDA)  for  inclusion  in  PAM,  Volume  11. 
4.  Citrus  BASF  Method  D9309B  BASF 
.Method  D9309B  is  briefly  described  as 
follows:  whole  fruit  are  homogenized 
and  then  blended  with  acetone:water. 
Sodium  chloride  is  added  to  the  extract 
and  the  residues  are  partitioned  into 
dichloromethane,  dried  by  evaporation, 
dissolved  in  DCM:hexane  (3:7,  v/v)  and 
cleaned  up  on  a  silica  gel  column  eluted 
with  DCM:hexane  (11:9,  v/v).  The 
samples  are  then  dried,  dissolved  in 
toluene,  and  analyzed  by  GC/ECD.  This 
method  has  been  independendy 
validated  for  use  with  citrus 
commodities  as  per  PR  Notice  88-5.  The 
submitted  method  is  adequate  for 
■nforcement  of  permanent  tolerances  for 
residues  of  pyridaben  in/on  citrus  and 
will  be  forwarded  to  the  Food  and  Drug 
Admmistration  for  publication  in  PAM 
Vol.  n. 

5  Enforcement  analytical  method — 
Animals— BASF  Method  D9405  for 
animal  matrices.  BASF  Method  D9405 
IS  briefly  described  as  follows:  macerate 
dnjmal  tissue  with  acetone/ water  and 
milk  with  acetone.  Filter  and  wash  the 
sample  with  the  same  solvent. 
Methvlate  a  portion  of  the  extract  with 
diazomethane.  After  adding  water,  load 


the  methylated  sample  onto  a 
octadecyisilane  column  and  elute  with 
methanol/water.  The  sample  is  then 
evaporated  to  dryness,  dissolved  in 
acetonitrile  and  analyzed  by  GC/ECD. 
This  method  has  been  independently 
validated  for  use  with  milk  and  liver 
conunodities  as  per  PR  Notice  88-5. 
BASF  Method  D9405  has  been  validated 
in  both  liver  and  milk. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian  or  Mexican  limits  for 
residues  of  pyridaben  in/on  plant 
commodities  or  for  pyridaben  and  its 
metabolites  (PB-7  and  PB-9)  in/on 
livestock  commodities.  Therefore,  no 
compatibility  issues  exist  with  regard  to 
the  proposed  U.S.  tolerances  discussed 
in  this  risk  assessment. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  pyridaben,  in  or  on  peach 
at  2.5  ppm;  nectarine  at  2.5  ppm;  plum 
at  0.75  ppm;  cherry,  sweet  at  0.05  ppm; 
cherry,  tart  at  0.05  ppm;  apricot  at  0.05 
ppm;  crop  group,  14.  tree  nuts  at  0.05 
ppm;  almond  hulls  at  4.4  ppm; 
pistachio  at  0.05  ppm;  grape  at  1.5  ppm; 
prune  at  2.5  ppm;  cranberry  at  0.5  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
secdon  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  diis  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  GPP-301013  in  the  subject  line 
on  the  first  page  of  your  submission.  All 


requests  must  be  in  writing,  and  must  be 
mailed  or  deUvered  to  the  Hearing  Clerk 
on  or  before  September  12,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediores  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  vmtten  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Enviroiunental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  Uke  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
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and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-3010i3,  to:  Public 
Infonnation  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

\n  Rpyiildtory  Assessment 
KequirtJnient.s 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  firom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  ^d  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 


alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  28.2000. 
lames  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority: .  21  U.S.C.  321(q},  (346a)  and 

371. 

2.  Section  180.494  is  revised  to  read 
as  follows: 

§180.494     Pyridaben   toierance  fof 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  pyridaben  (2-tert-butyl-5-(4- 
tert-butylbenzylthio)-4-chloropyridazin- 
3(2H)-one]  on  the  following  plants,  and 
of  the  insecticide  pyridaben  and  its 
metabolites  (2-tert-butyl-5-(4-(l-carboxy- 
1  -methylethyl)benzylthio)-4- 
chloropyridazin-3(2H)-onel  and  (2-tert- 
butyl-5-[4(-l,l-dimethyl-2- 
hypdroxyethyl)benzylthio-4- 
chlorop)Tidazinn-3(2H)-one)  on 
animals,  as  indicated  in  the  following 
table. 
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Commodity 

Almond  hulls  

^pple 

^pple,  wet  pomace 

Apncot  

:anie,  fat  

Tattle  meat  

Cattle  meat  by-products  

Cherry   swce'     

Cherry,  tart  , 

Citrus,  crop  group 

Citrus,  dried  pulp  ., 

Citrus,  Oil  

Goat  tat    

Goat,  meat  

Goat  meat  by-products  

Grape 

Hog  fat  '"."""!!!" 

Hog   meat  

Hog  meat  by-products  

Ho^se*  tat  

Horse  meat  

Horse  meat  by-products  

Milk   ' 

fJectanne 

Nut,  tree  crop  group  

Peach  

Pear  

Pistachio  „ 

Plum  

F'rune  , 

Sheep,  fat 

Sheep,  meat  

Sheep,  meat  by-product  , 


Parts  per  million 


4.0 

0.5 
0.75 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 

1.5 
10.0 

0.0 
0.05 
0.05 

1.5 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.01 

2.5 
0.05 

2.5 
0.75 
0.05 

2.5 

2.5 
0.05 
0.05 
0.05 


Revocation/expiration  date 


None 
Uone 
None 
6/30/04 
None 
None 
None 
6/30/04 
6/30/04 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
Nor>e 
None 
None 
None 
None 
None 
None 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 


registration,  as  defined  in  §  180.1{n)  are 
established  for  residues  of  the 
insecticide  pyridaben  [2-tert-butyl-5(4- 


tert-butylbenzylthio)-4-chloropyridazin- 
3(2H)-onel  in  or  on  the  following  raw 
agricidtiu^  commodity: 


Commodity 


Cranberry 


Parts  per  million 


0.5 


Expiration  Date 


None 


(d)  Indirect  or  inadvertent  residues. 
Reserved] 

1  R  Doc.  00-17619  Filed  7-13-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  80,  and  90 

[WT  Docket  No  99-332.  FCC  00-220: 

Frequency  156.250  MHz  Available  for 
Port  Operations  Purposes  in  Los 
Angeles  and  Long  Beach.  CA  Ports 

AGENCY:  Federal  Communications 

'-'.  )mnnssion. 

action:  Final  rule. 


summary:  This  document  amends  the 
Commission's  rules  to  designate  marine 
VHF  Channel  05A  for  port  operations 
communications  in  Los  Angeles  and 
Long  Beach,  California  ports.  The  effect 
of  this  nde  is  that  it  will  foster  rehable 
marine  commimications  and  increase 
safe  vessel  transit  in  the  ports.  The 
action  will  allow  the  LA/LB  Pilots  to 
manage  vessel  traffic  in  that  area  more 
efficiently  and  protect  the  marine 
environment  by  preventing  collisions 
and  groundings. 

EFFECTIVE  DATE:  August  14,  2000. 

FOR  FURTHER  INFORMATION  CON'AC 
Jamui  iHcLlltir,  Uirtiioba 
Telecommunications  Bureau  at  (202) 
418-0680 

SUPPLEMENTARY  INFORMATION^ 


1 .  This  is  a  summary  of  the 
Commission's  Report  and  Order  (R&O) 
FCC  00-220,  adopted  on  June  15,  2000, 
and  released  on  June  20,  2000.  The  full 
text  of  this  R&O  is  available  for 
inspection  and  copying  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Center,  Room  CY  A257,  445  12th  Street. 
S.W.,  Washington,  D.C.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  N.W. 
Washington,  D.C.  20037. 

Summary  of  Report  and  Order 

2.  By  letter  the  Los  Angeles  and  Long 
Beach  Port  Pilots  (jointly,  LA/LB  Pilots) 
request  the  assignment  of  an  intership 
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marine  VHP  channel  dedicated  to  port 
operations  (namely,  pilot-tug 
communications)  in  the  Ports  of  Los 
Angeles  and  Long  Beach,  California. 
They  note  that  marine  VHP  Channels 
OlA  (156.050  MHz),  05A  (156.250 
MHz),  and  63 A  (156.175  MHz)  are 
currently  used  for  U.S.  Coast  Guard 
(Coast  Guard)  designated  Vessel  Traffic 
Service  (VTS)  systems  in  defined  areas 
of  the  United  States.  The  LA/LB  Pilots 
recommend  that  the  Commission 
designate  one  of  these  for  intership 
commimications  regarding  port 
operations  to  improve  vessel  traffic 
safety  in  the  Los  Angeles  and  Long 
Beach  port  area. 

3.  Based  on  the  record  in  this 
proceeding,  we  conclude  that 
designating  156.250  MHz  for  intership 
communications  related  to  port 
operations  for  the  ports  of  Los  Angeles 
and  Long  Beach,  CA  will  allow  the 
Marine  Exchange  of  Los  Angeles-Long 
Beach  Harbor,  Inc.  to  manage  vessel 
traffic  in  those  areas  more  efficiently. 
Further  this  action  will  help  protect  the 
marine  environment  by  preventing 
vessel  collisions  and  groundings. 
Therefore,  we  are  amending  §  80.373(f) 
of  the  Commission's  Rules  to  indicate 
that  frequency  156.250  MHz  (marine 
VHP  Channel  05A)  is  available  only  for 
intership  communications  related  to 
port  operations  within  the  Los  Angeles 
and  Long  Beach  harbor  areas.  The  radio 
protection  area  will  be  defined  as 
"within  a  25-nautical  mile  radius  of 
Point  Fermin,  California." 

4.  In  light  of  our  action  designating 
156.250  MHz  for  intership 
communications  related  to  port 
operations  for  the  ports  of  Los  Angeles 
and  Long  Beach,  CA,  we  will  lift  tlie 
current  freeze  imposed  on  licensing  the 
Public  Safety  Pool  frequencies  of 
156.240  and  156.2475  MHz  within  100 
miles  of  the  geographic  center  of  Los 
Angeles.  The  freeze  will  be  lifted  as  of 
the  date  of  the  release  of  this  R&-0.  In 
addition,  we  are  adopting  our  proposal 
to  make  assignments  on  these  Public 
Safety  Pool  frequencies  within  100 
miles  of  the  geographic  center  of  Los 
Angeles,  CA  secondary  to  marine  port 
operations  on  156.250  MHz.  By 
secondary,  we  mean  that  radio 
communications  from  licensees  on  the 
Public  Safety  Pool  frequencies  156.240 
and  156.2475  MHz  may  not  cause 
interference  to  marine  port  operations 
on  156.250  MHz  and  licensees  on  the 
Public  Safety  Pool  frequencies  are  not 
protected  from  interference  from  marine 
port  operations  on  156.250  MHz. 

5.  Finally,  we  amend  47  CFR  0.331  of 
the  Commission's  Rules  to  authorize  the 
Chief,  WTB  to  amend  the  maritime 
service  rules  at  the  request  of  the  Coast 


Guard  to  indicate  that  the  use  of  marine 
VHP  private  communications 
frequencies  in  defined  port  areas  are 
available  for  intership  communications 
related  to  such  port  operations  in  order 
to  alleviate  the  communications 
congestion  related  to  such  port 
operations. 

6.  We  do  not  envision  or  anticipate 
that  allowing  the  Chief,  WTB  at  the 
request  of  the  Coast  Guard  to  amend  the 
frequency  table  in  47  CFR  80.373(f)  and 
make  marine  VHP  frequencies  available 
for  intership  port  operations 
communications  in  defined  port  areas 
will  impact  those  licenses  sold  in 
Auction  No.  20,  "VHF  Public  Coast  (VPC) 
Service.  The  forty-two  licenses  that 
were  auctioned  involved  the  nine 
channels  ("working  frequencies")  in  the 
157.1875-157.4500  MHz  (ship  transmit) 
and  161.775-162.0125  MHz  (coast 
transmit)  bands  assignable  to  VHP 
public  coast  stations  for  public 
correspondence.  These  auctioned 
frequencies  are  assigned  for 
radiotelephone  working  frequencies  and 
are  assignable  to  ship  and  public  coast 
stations.  The  frequencies  in  47  CFR 
80.373(f)  are  for  private 
communications  and  are  assignable  for 
ship-to-ship  and  ship-to-coast  private 
conununications  and  are  below  the 
frequency  range  of  the  auctioned  public 
correspondence  frequencies.  Therefore 
the  auctioned  public  correspondence 
frequencies  will  not  be  considered  for 
intership  port  operations. 

7.  Overall,  we  believe  the  approach 
outlined  above  will  allow  the 
Commission  to  expedite  Coast  Guard 
requests,  which  will  promote  increased 
safe  vessel  transit  and  protect  U.S. 
waters  and  associated  natural  resources 
from  environmental  harm. 

8.  Accordingly,  we  adopt  rules:  to 
amend  §  80.373(f)  of  the  Commission's 
Rules  to  indicate  that  frequency  156.250 
MHz  (marine  VHP  Channel  05A)  is 
available  only  for  intership 
communications  related  to  port 
operations  within  the  Los  Angeles  and 
Long  Beach  harbor  areas  (The  radio 
protection  area  for  these  harbors  will  be 
defined  as  "within  a  25-nautical  mile 
radius  of  Point  Fermin,  California");  to 
amend  §  90.20(c)  of  the  Conunission's 
Rules  to  indicate  that  assignments  on 
public  safety  pool  frequencies  of 
156.240  and  156.2475  MHz  within  100 
miles  of  the  geographic  center  of  Los 
Angeles  are  secondary  to  marine  port 
operations  on  156.250  MHz;  and  to 
amend  §0.331  of  the  Commission's 
Rules  to  authorize  the  Chief,  Wireless 
Telecommunications  Bureau  to  amend 
the  maritime  service  rules  at  the  request 
of  the  Coast  Guard  to  indicate  that  the 
use  of  marine  VHP  private 


communications  frequencies  in  defined 
port  areas  are  available  for  intership 
communications  related  to  port 
operations.  We  conclude  that  adoption 
of  these  rule  changes  will  allow  the 
vessel  traffic  in  the  congested  areas  of 
the  Los  Angeles  and  Long  Beach  harbors 
to  be  managed  more  efficiently  and  will 
protect  the  marine  environment  by 
preventing  vessel  collisions  and 
groundings. 

Final  Reguiatorv  Flexibilitv  Analysis 
(FRFA) 

9.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  (NPRM)  prepared 
in  this  proceeding.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  !^RM,  including  • 
comments  on  the  IRFA.  This  present 
FRFA  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of  the 
Report  and  Order 

10.  In  this  proceeding,  we  amend 
parts  0,  80  and  90  of  the  Commission's 
Rules  to  indicate  that  frequency  156.250 
MHz  (marine  VHP  Channel  05A)  is 
available  for  intership  conununications 
related  to  port  operations  within  the  Los 
Angeles  and  Long  Beach  harbor  areas. 
The  adopted  rules  will  promote  safe 
vessel  transit  and  protect  U.S.  waters 
and  associated  natural  resources  from 
environmental  harm. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

1 1 .  No  comments  were  submitted 
specifically  in  response  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Adopted  Rules  Will  Apply 

12.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  'small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
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owned  and  operated  and  is  not 
iominant  in  its  field.  The  adopted  rules 
Afould  apply  to  small  businesses  in  the 
marine  radio  services  that  use  a  marine 
VHF  radio.  According  to  SBA's 
regulations,  a  radiotelephone  (wireless) 
must  employ  no  more  than  1,500 
persons  less  in  order  to  qualify  as  a 
small  business  concern.  According  to 
'he  Bureau  of  the  Census,  only  twelve 
radiotelephone  firms  out  of  a  total  of 
1.178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 

D  Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

13.  There  are  no  reporting, 
recordkeeping  and  other  compliance 
requirements  proposed. 

E  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

14   Bv  making  frequency  spectnun 
avdildbie.  the  adopted  rules  will  have  a 
beneficial  economic  impact  on  small 
business  entities  that  use  the  frequency 
1 56.250  for  intership  communications 
related  to  port  operations  within  the  Los 
Angeles  and  Long  Beach  harbor  areas. 
This  flexible  approach  allows  the  vessel 
pilots  to  manage  vessel  traffic  in  the  Los 
.Angeles  and  Long  Beach  harbor  areas 
more  efficiently  and  protect  the  marine 
environment  by  preventing  vessel 
coilisions  and  groundings.  Currently 
under  the  rules  frequency  156.250  MHz 
IS  similarly  made  available  to  maritime 
mobile  and  was  made  available  for  port 
operations  purposes  within  the  Coast 
Guard  designated  Houston  and  New 
Orleans,  and  Seattle  Vessel  Traffic 
Ser\ice  (VTS)  systems.  The  alternative 
in  this  context — to  retain  the  allocation 
for  maritime  mobile  in  the  two  ports — 
HDuld  not  assist  the  maritime 
'.:  immunitv  in  the  way  expected, 
including  the  small  entities  affected.  We 
believe  that  the  adopted  rules  are 
sufficient  to  alleviate  the 
c  jinmunications  congestion  related  to 
port  operations  m  the  Los  Angeles  and 
Long  Beach  harbor  areas.  This  decision 
benefits  small  entities  and  seeks  to 
ensure  reliable  marine  communications, 
increase  safe  vessel  transit  to  protect 
L'S.  waters  and  associated  natural 
resources  from  environmental  harm, 
and  increase  port  efficiency  thereby 
promoting  growth  within  the  shipping 
community. 


Report  to  Congress:  The  Commission 
will  send  a  copy  of  the  R&O.  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  R&O,  including  FRFA  to  the 
Chief  Coxmsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
R&O  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register  See  5  U.S.C.  604(b). 

Ordering  Clauses 

13.  Pursuant  to  the  authority  of  §4(i), 
303(r),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i),  303(r), 
332(a)(2),  parts  0,  80  and  90  of  the 
Commission's  Rules,  are  amended  as  set 
forth. 

16.  The  rule  changes  will  become 
effective  August  14,  2000. 

17.  The  Commission's  Reference 
Information  Center,  Consumer 
Information  Bureau,  SHALL  SEND  a 
copy  of  this  R&O,  WT  Docket  No.  99- 
332,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

18.  Pursuant  to  Section  4{i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47CFRPartO 

Administrative  practice  and 
procedure. 

47  CFR  Part  80 

Communications  equipment,  marine 
safety. 

47  CFR  Part  90 

Communications  equipment. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Final  Rules 

For  reasons  discussed  in  the 
preamble.  Title  47  of  the  Code  of 
Federal  Regulations,  parts  0,  80  and  90, 
are  proposed  to  be  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 


Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.331  is  amended  by 
adding  new  paragraph  (d)(3)  to  read  as 
follows: 

§0.331     Auttiority  delegated. 

*         *         *         «         • 

(d)*  •  * 

(3)  Designate  by  footnote  to  frequency 
table  in  §  80.373(f)  of  this  chapter 
marine  VHF  frequencies  are  available 
for  intership  port  operations 
communications  in  defined  port  areas. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

3.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  307  (e),  309  and 
322,  48  Stat.  1066,  1082,  as  amended;  47 
U.S.C.  154,  303,  307  (e),  309  and  322  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726.  12  UST  2377. 

4.  In  §  80.373  (f).  footiiote  2  to  the 
table  is  revised  as  follows: 

§  80  373     Private  communications 

frequencies. 


2  156.250  MHz  is  available  for  port 
operations  communications  use  only 
within  the  U.S.  Coast  Guard  designated 
VTS  radio  protection  areas  of  New 
Orleans  and  Houston  described  in 
§  80.383.  156.250  MHz  is  available  for 
intership  port  operations 
communications  used  only  within  the 
area  of  Los  Angeles  and  Long  Beach 
harbors,  within  a  25-nautical  mile 
radius  of  Point  Fermin,  California. 


PART  90---.PRIVATE 
.RADIO  SERVICES 


UC  MOB  uE 


5.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

6.  Section  90.20  (c)  (3)  is  amended  by 
revising  the  entry  to  read  as  follows: 

§  90.20    Public  Safety  Pod. 

*        •        *        •        • 

(c)*  *  * 
(3)*    '   * 


43: 

'Ifi                 Federal 

Re 
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Public  Safety  Pool  Frequency  Table 

Frequency  or  band 

Class  of  station(s) 

Limitations 

Coordinator 

• 

156.240 

• 

•                               • 
do 

43,79 

* 

• 

PH 

7.  Section  90.20(d)  is  amended  by 
designating  the  second  paragraph  (77)  as 
(78)  and  by  adding  paragraph  (79)  to 
read  as  follows: 

(d)*   *   * 

(79)  This  frequency  will  be  secondary 
to  marine  port  operations  within  100 
miles  of  Los  Angeles  (coordinates  34° 
03'  15"  north  latitude  and  118°  14'  28" 
west  longitude). 
***** 

(FR  Dor..  00-17665  Filed  7-13-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

PR  Docket  No  93-144.  GN  Docket  No.  93- 
252   PP  Docket  No  93-253:  FCC  99-368] 

Rules  To  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band 

agency;  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  In  this  document,  the 
Commission  addresses  petitions  for 
reconsideration  of  the  800  MHz 
Specialized  Mobile  Radio  (SMR) 
proceeding  in  which  the  Commission 
reconsidered  the  rules  governing  the 
upper  200  channels  of  the  SMR. 
DATES:  Effective  July  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Elder,  Wireless 
Telecommimications  Bureau,  Industry 
Analysis  Division  [202]  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  {Second  MO&O)  in  PR 
Docket  No.  93-144,  adopted  November 
23,  1999  and  released  December  2,  1999. 
The  complete  text  of  this  Second  M06-0 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  room 
CY-A257,  445  12th  Street  SW, 
Washington,  DC.  This  Second  MO&O  is 
also  available  through  the  Internet  at 


http://www.fcc.gov/Bureaus/Wireless/ 
C)rders/1999/.  The  complete  text  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.  (ITS,  Inc.)  at 
1231  20th  Street  NW,  Washington,  DC 
10036,  (202)  857-3800. 

1.  Two  petitions  for  reconsideration 
("Petitions"),  were  filed  with  the 
Commission  seeking  reconsideration  of 
the  Amendment  of  Part  1  of  the 
Commissions  Rules  to  Facilitate  Fut\u« 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band, 
Memorandum  Opinion  and  Order  on 
Reconsideration  (First  MO&O).  62  FR 
41225  (July  31, 1997).  In  that  document 
the  Commission  reconsidered  the  rules 
governing  the  upper  200  channels  of  the 
800  MHz  Specialized  Mobile  Radio 
(SMR).  No  pleadings  were  filed  in 
response  to  these  petitions. 

2.  First,  petitioners  request 
reconsideration  of  the  Commission's 
decision  to  modify  its  competitive 
bidding  rules  to  eliminate  installment 
payments  and  adopt  larger  bidding 
credits  for  entities  qualifying  as  small 
businesses  for  the  auction  of  the  upper 
200  channels  of  the  800  MHz  SMR 
service.  Second,  one  petitioner  claims 
that  the  Commission  acted  in  violation 
of  its  rules  regarding  delegation  of 
authority  and  the  Administrative 
Procedure  Act  (APA),  by  delegating  the 
authority  to  set  the  level  of  upfront 
payments  to  the  Wireless 
Telecommunications  Bureau 
("Bureau").  Third,  one  petitioner 
requests  review  of  the  Commission's 
decisions  to  license  the  upper  200 
channels  of  the  800  MHz  SMR  spectrum 
in  contiguous  blocks,  eliminate  the 
finder's  preference  program,  and  use 
competitive  bidding  to  license  the  upper 
200  channels  in  the  800  MHz  spectrum 
band.  Finally,  one  petitioner  requests 
clarification  of  the  Commission's 
decision  to  require  incumbents  seeking 
geographic  licenses  to  show  that  their 
external  site  facilities  are  constructed 
and  operational. 

3.  On  reconsideration,  the 
Commission  affirms  its  decision  to 
eliminate  installment  payments.  At  the 
outset,  the  Commission  notes  that 
Congress  did  not  require  the  use  of 
installment  payments  in  all  auetions, 


but  rather  recognized  them  as  one 
means  of  promoting  the  objectives  of 
section  309(j)(3)  of  the  Communications 
Act.  However,  Congress  has  not  dictated 
that  installment  payments  are  the  only 
tool  in  assisting  small  business.  The 
Commission's  experience  with  the 
installment  payment  program  has  led  it 
to  conclude  that  installment  payments 
may  not  always  serve  the  public 
interest.  As  noted  in  the  First  MO&O, 
the  Commission  has  found  that 
obligating  licensees  to  pay  for  their 
licenses  as  a  condition  of  receipt 
requires  greater  financial  accountability 
from  applicants.  The  Commission 
determined  in  its  Amendment  of  Part  1 
of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  SMR  Systems  in 
the  800  MHz  Frequency  Band,  Third 
Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rule  Making  (Third 
R&O),  63  FR  2315  (January  15,  1998), 
that  installment  payments  should  not  be 
used  in  the  immediate  future  as  a  means 
of  financing  small  business 
participation  in  our  auction  program. 
Moreover,  in  recent  legislation, 
Congress  dictated  that  certain  future 
auctions  effectively  be  conducted 
without  installment  payments.  The 
Balanced  Budget  Act  of  1997  requires 
the  Commission  to  conduct  the 
competitive  bidding  required  by  that  act 
in  a  manner  that  ensures  that  the 
proceeds  of  such  bidding  are  deposited 
in  the  U.S.  Treasury  by  September  30, 
2002.  After  careful  consideration,  the 
Commission  concludes  that  it  has  met 
its  statutory  obligations  without  offering 
installment  payment  plans  for  800  MHz 
SMR  licensees.  The  Commission  notes 
further  that  in  place  of  installment 
payments,  it  established  larger  bidding 
credits  for  the  800  MHz  SMR  auction  to 
provide  for  qualifying  small  businesses. 

4.  The  Commission  disagrees  with 
petitioner's  contentions  that  installment 
payments  are  necessary  to  ensure  a 
meaningful  opportunity  for  small 
businesses  to  participate  in  the  800  MHz 
SMR  auction.  The  rules  were  changed 
more  than  ten  weeks  before  the  filing 
deadline,  providing  an  adequate 
opportunity  for  the  parties  to  alter  their 
business  plans,  if  necessary.  The 
Commission  also  notes  that  the 
elimination  of  installment  payments 
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and  the  timing  of  that  auction  did  not 
prevent  the  participation  of  small 
businesses  in  the  800  MHz  SMR 
auction,  in  which  52  of  the  62  qualified 
bidders  were  eligible  for  small  or  very 
small  business  credits. 

5.  Second,  the  Commission  rejects  the 
claim  that  the  Bureau's  authority  to  set 
the  level  of  upfront  payments 
constitutes  an  illegal  delegation  of 
authority.  Section  0.131  of  the 
Commission's  rules  explicitly  states  that 
the  Bureau  has  delegated  authority  to 
develop,  recommend  and  administer 
policies,  programs  and  rules  concerning 
auctions  of  spectrum  for  wireless 
telecommunications.  In  the  Amendment 
of  Part  1  of  the  Conunission's  Rules  to 
Facilitate  Future  Development  of  SMR 
Systems  in  the  800  MHz  Frequency 
Band,  Order  and  Memorandum  Opinion 
&■  Order  (Part  1  Order),  62  FR  13540 
(March  21,  1997),  rulemaking,  the 
Commission  clarified  that  pursuant  to 
§  0.131  of  its  rules,  the  Chief  of  the 
Wireless  Telecommunications  Bureau 
has  delegated  authority  to  implement  all 
of  the  Commission's  rules  pertaining  to 
auctions  procedures.  This  includes  the 
authority  to  choose  competitive  bidding 
designs  and  methodologies;  conduct 
auctions;  administer  application, 
payment,  licenses  grant  and  denial 
procedures;  and  determine  upfront  and 
down  payment  amounts  as  well  as 
minimum  opening  bids.  These  actions 
do  not  fall  under  the  prohibited 
activities  set  forth  in  §0.331  of  the 
Conunission's  rules,  which  include 
acting  upon  complaints,  petitions, 
requests,  applications  for  review  and 
notices  of  proposed  rulemaking.  The 
Commission  concludes  that  the 
Biu-eau's  actions  are  valid,  as  they  affect 
procediu-al  rather  than  substantive 
issues,  and  are,  therefore,  in  compliance 
with  our  rules.  Furthermore,  the 
Bureau's  actions  were  in  compliance 
with  the  APA.  Pursuant  to  5  U.S.C. 
553(b),  an  agency  may  modify 
procedural  rules  without  notice  and 
comment.  Because  the  rule 
modifications  were  procedural  in  natiue 
and  did  not  affect  the  substantive  rights 
of  interested  parties,  the  Bureau's 
actions  fall  within  that  exception. 

6.  Third,  the  Commission  dismisses  as 
repetitions  the  request  that  it  reconsider 
its  decisions  to  allocate  licenses  in  the 
upper  200  channels  of  the  800  MHz 
SMR  spectrum  in  contiguous  blocks, 
"eliminate  the  finder's  preference 
program,  and  use  competitive  bidding 
as  the  licensing  mechanism  for  the 
upper  200  chaimels  in  the  800  MHz 
band.  The  Commission  disagrees  with 
petitioner's  contention  that  these 
decisions  were  unsupported  by 


evidence  and  therefore,  arbitrary  and 
capricious.  These  conclusions  were  set 
forth  first  in  the  Amendment  of  Part  1 
of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  SMR  Systems  in 
the  800  MHz  Frequency  Band,  First 
Report  and  Order,  Eighth  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rulemaking  (First  R&O),  61 
FR6212  (February  16,  1996),  and- 
reaffirmed  in  the  First  MO&-0.  In  each 
case,  the  Conunission  set  forth  reasoned 
explanations  for  its  decision.  It  is  not  in 
the  public  interest  to  revisit  these 
issues. 

7.  Finally,  the  Commission  finds  it 
unnecessary  to  address  the  request  for 
clarification  of  the  Commission's 
decision  to  require  incumbents  seeking 
geographic  licenses  to  show  that  their 
facilities  are  constructed  and 
operational.  In  the  First  R&O,  the 
Commission  stated  that  such  licensees 
are  required  to  make  a  one-time  filing  of 
specific  information  for  each  of  their 
external  base  station  sites  to  assist  the 
staff  in  updating  the  Commission 
database  after  the  close  of  the  auction 
for  the  upper  200  chaimels  of  the  800 
MHz  SMR  spectrum.  Under  that 
decision,  the  Commission  also  requires 
evidence  that  such  facilities  are 
constructed  and  placed  in  operation  and 
that,  by  operation  of  its  rules,  no  other 
licensees  would  be  able  to  use  these 
channels  within  a  geographic  area. 

8.  It  is  ordered  that  the  Petitions  are 
denied. 

List  of  Subjects  in  47  CFR  Part  90 

Radio. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804  and  1852 

Security  Requirements  tor  Unciasstfied 
Information  Technology  Resources 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  Rule. 

summary:  This  final  rule  amends  the 
.\Ab.\  FAR  Supplement  (NFS)  to: 
include  a  requirement  for  contractors 
and  subcontractors  working  with  NASA 
vmclassified  Information  Technology 
Systems  to  take  certain  Information 
Technology  (IT)  security  related  actions; 


dociiment  those  actions;  and  submit 
related  reports  to  NASA. 

EFFECTIVE  DATE:  July  14,  2000. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Karl  Beisel,  NASA  Headquarters  (Code 
HC),  Washington,  DC,  (202)  358-0416, 
email:  KariBeisel@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  January  5,  2000  (65 
FR  429—431).  Comments  were  received 
from  two  respondents,  an  industry 
association  and  the  NASA  Office  of 
Inspector  General  (OIG).  All  comments 
were  considered  in  the  development  of 
this  final  rule.  This  final  rule  includes 
changes  for  clarification  of  meaning, 
consistency  of  wording  (and  phrasing), 
and  to  eliminate  informational 
redimdancies  within  the  clause  as  it 
references  information  in  other  related 
documents. 

This  final  rule  requires  NASA 
contractors  and  subcontractors  to 
comply  with  the  security  requirements 
outlined  in  NASA  Policy  Directive 
(NPD)  2810.1,  Security  of  hiformation 
Technology,  and  NASA  Procediu^s  and 
Guidelines  (NPG)  2810.1,  Security  of 
Information  Technology,  and  additional 
safeguarding  requirements  delineated  in 
the  contract  clause.  Currently,  NASA 
contractors  have  no  definitive 
contractual  requirement  to  follow  NASA 
directed  policy  in  safeguarding 
unclassified  NASA  data  held  via 
information  technology  (computer 
systems).  This  final  rule  establishes 
these  requirements  in  a  contract  clause. 
These  policies  apply  to  all  IT  systems 
and  networks  imder  NASA's  piuview 
operated  by  or  on  behalf  of  the  Federal 
Government,  regardless  of  location. 

B.  Regiilatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
changes  merely  formalize  standard 
procedures  in  using  Government 
computer  systems  and  databases.  Small 
entities  will  not  need  to  significantly 
revise  internal  procedures  to  satisfy  the 
NFS  changes. 

C.  Paperwork  Reduction  Act 

An  Office  of  Management  and  Budget 
(OMB)  approval  for  data  collection  has 
been  approved  under  OMB  Control  No. 
2700-0098. 
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List  of  Subjects  in  46  CFR  Parts  1804 

and  1852. 

tiovernment  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1804  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  of  48  CFR 
Parts  1804  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

2.  Revise  the  title  of  section  1804.470 
to  read  as  follows: 

1 804.470  Security  requirements  tor 
unclassified  information  technology 
resources. 

3.  Revise  sections  1804.470-2. 
1804.470-3,  and  1804.470-4  to  read  as 

follows: 

1804.470-2     Policy. 

(a)  NASA  policies  and  procedures  on 
security  for  automated  information 
technology  are  prescribed  in  NPD 
2810.1,  Security  of  Information 
Technology,  and  in  NPG  2810.1, 
Security  of  Information  Technology. 
Security  requirements  for  safeguarding 
sensitive  information  contained  in 
unclassified  Federal  computer  systems 
are  required  in  the  following: 

(1)  All  contracts  for  information 
technology  resources  or  services.  This 
includes,  but  is  not  limited  to 
information  technology  hardware, 
software,  and  the  management, 
operation,  maintenance,  programming, 
and  system  administration  of 
information  technology  resources,  to 
include  computer  systems,  networks, 
and  telecommimications  systems. 

(2)  Contracts  under  which  contractor 
personnel  must  have  physical  or 
electronic  access  to  NASA's  sensitive 
information  contained  in  unclassified 
systems  or  information  technology 
services  that  directly  support  the 
mission  of  the  agency. 

(b)  The  contractor  must  not  use  or 
redistribute  any  NASA  information 
processed,  stored,  or  transmitted  by  the 
contractor  except  as  specified  in  the 
contract. 

1804.470-3     Security  plan  for  unclassified 
Federal  Information  Teciinoiogy  systems 

(a)  The  contracting  officer,  with  the 
concurrence  of  the  requiring  activity, 
the  center  Chief  Information  Officer 
(CIO),  and  the  center  Information 
Technology  (IT)  Security  Manager,  may 
require  the  contractor  to  submit  for  post- 
award  Government  approval,  a  detailed 
Security  Plan  for  Unclassified  Federal 


Information  Technology  Systems.  The 
plan  must  be  required  as  a  contract  data 
deliverable  that  must  be  subsequently 
incorporated  into  the  contract  as  a 
compliance  document  after  Government 
approval.  The  plan  must  demonstrate  a 
thorough  understanding  of  NPG  2810.1 
and  NPD  2810.1  and  must  include,  as  a 
minimmn,  the  security  measures  and 
program  safeguards  planned  to  ensure 
that  the  information  technology 
resoiurces  acquired  and  used  by 
contractor  and  subcontractor 
personnel — 

(1)  Are  protected  from  unauthorized 
access,  alteration,  disclosure,  or  misuse 
of  information  processed,  stored,  or 
transmitted; 

(2)  Can  maintain  the  continuity  of 
automated  information  support  for 
NASA  missions,  programs,  and 
functions; 

(3)  Incorporate  management,  general, 
and  application  controls  sufficient  to 
provide  cost-effective  assurance  of  the 
systems'  integrity  and  accuracy; 

(4)  Have  appropriate  technical, 
personnel,  administrative, 
environmental,  and  access  safeguards; 

(5)  Dociunent  and  follow  a  virus 
protection  program  for  all  IT  resources 
luider  its  control;  and 

(6)  Document  and  follow  a  network 
intrusion  detection  and  prevention 
program  for  all  IT  resources  under  its 
control. 

(b)  The  contractor  must  be  required  to 
develop  and  maintain  IT  System 
Security  Plans,  in  accordance  with  NPG 
2810.1,  for  systems  for  which  the 
contractor  has  primary  operational 
responsibility  on  behalf  of  NASA. 

1804.470-4    Contract  clauses. 

The  contracting  officer  must  insert  the 
clause  at  1852.204-76.  Security 
Requirements  for  Unclassified 
Information  Technology  Resoiuces,  in 
solicitations  and  contracts  involving 
imclassified  information  technology 
resources. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Revise  section  1852.204-76  to  read 
as  follows: 

1852.204-76     Security  Requirements  for 
Unclassified  information  Technology 
Resources 

As  prescribed  in  1804.470—4,  insert 
the  following  clause: 

Security  Requirements  for  Unclassified 
Information  Technology  Resources  July, 
2000 

(a)  The  Contractor  shall  comply  with  the 
security  requirements  outlined  in  NASA 
Policy  DirecUve  (NPD)  2810.1.  Security  of 


Information  Technology,  and  NASA 
Procedures  and  Guidelines  (NPG)  2810.1. 
Security  of  Information  Technology.  These 
policies  apply  to  all  FT  systems  and  networks 
under  NASA's  purview  operated  by  or  on 
behalf  of  the  Federal  Government,  regardless 
of  location. 

(b)(1)  The  Contractor  shall  ensure 
compliance  by  its  employees  with  Federal 
directives  and  guidelines  that  deal  with  IT 
Security  including,  but  not  limited  to,  OMB 
Circular  A-130,  Management  of  Federal 
Information  Resources,  OMB  Circular  A-130 
Appendix  ID,  Security  of  Federal  Automated 
Information  Resources,  the  Computer 
Security  Act  of  1987  (40  U.S.C.  1441  et  seq.], 
and  all  applicable  Federal  Information 
{Processing  Standards  (FIPS). 

(2)  All  Federally  owned  information  is 
considered  sensitive  to  some  degree  and 
must  be  appropriately  protected  by  the 
Contractor  as  specified  in  applicable  FT 
Security  Plams  Types  of  sensitive 
information  that  may  be  found  on  NASA 
systems  that  the  Contractor  may  have  access 
to  include,  but  are  not  limited  to — 

(i)  Privacy  Act  information  (5  U.S.C.  552a 
et  seq.y, 

(ii)  Export  Controlled  Data,  (e.g.  Resources 
protected  by  the  International  Traffic  in  Arms 
Regulations'  (22  CFR  Parts  120-130)). 

(3)  The  Contractor  shall  ensure  that  all 
systems  connected  to  a  NASA  network  or 
operated  by  the  Contractor  for  NASA 
conform  with  NASA  and  Center  security 
policies  and  procedures. 

(c)(1)  The  Contractor's  screening  of 
Contractor  personnel  will  be  conducted  in 
accordance  with  NPG  2810.1,  Section  4.5  for 
personnel  requiring  unescorted  or 
unsupervised  physical  or  electronic  access  to 
NASA  systems,  programs,  and  data. 

(2)  The  Contractor  shall  ensure  that  all 
such  employees  have  at  least  a  National 
Agency  Check  investigation.  The  Contractor 
shall  submit  a  personnel  security 
questionnaire  (NASA  Form  531),  Name 
Check  Request  for  National  Agency  Check 
(NAG)  investigation,  and  Standard  Form  85P, 
Questionnaire  for  Public  Trust  Positions  (for 
specified  sensitive  positions),  and  a 
Fingerprint  Card  (FD-258  with  NASA 
overprint  in  Origin  Block)  to  the  Center  Chief 
of  Security  for  each  Contractor  employee 
requiring  screening.  The  required  forms  may 
be  obtained  from  the  Center  Chief  of 
Security.  In  the  event  that  the  NAC  is  not 
satisfactory,  access  shall  not  be  granted.  At 
the  option  of  the  Government,  background 
screenings  may  not  be  required  for 
employees  with  recent  or  current  Federal 
Government  investigative  clearances. 

(3)  The  Contractor  shall  have  an  employee 
checkout  process  that  ensures — 

(i)  Return  of  badges,  keys,  electronic  access 
devices  and  NASA  equipment; 

(ii)  Notification  to  NASA  of  planned 
employee  terminations  at  least  three  days  in 
advance  of  the  employee's  departure.  In  the 
case  of  termination  for  cause,  NASA  shall  be 
notified  immediately.  All  NASA  accounts 
and/or  network  access  granted  terminated 
employees  shall  be  disabled  immediately 
upon  the  employee's  separation  from  the 
Contractor;  and 

(iii)  That  the  terminated  employee  has  no 
continuing  access  to 
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systems  under  the  operation  of  the  Contractor 
for  NASA.  Any  access  must  be  disabled  the 
day  the  employee  separates  from  the 
Contractor. 

(4)  Granting  a  non-permanent  resident 
alien  (foreign  national)  access  to  NASA  IT 
resources  requires  special  authorization.  The 
Contractor  shall  obtain  authorization  from 
the  Center  Chief  of  Security  prior  to  granting 
a  non-permanent  resident  alien  access  to 
NASA  IT  systems  and  networks. 

(d)(1)  The  Contractor  shall  ensure  that  its 
employees  with  access  to  NASA  information 
resources  receive  annual  IT  security 
awareness  and  training  in  NASA  IT  Security 
policies,  procedures,  computer  ethics,  and 
best  practices. 

(2)  The  Contractor  shall  employ  an 
effective  method  for  communicating  to  all  its 
employees  and  assessing  that  they 
understand  any  Information  Technology 
Security  policies  and  guidance  provided  by 
the  Center  Information  Technology  Security 
Manager  (CITSM)  and/or  Center  CIO 
Representative  as  part  of  the  new  employee 
briefing  process.  The  Contractor  shall  ensure 
that  all  employees  represent  that  they  have 
read  and  understand  any  new  Information 
Technology  Security  policy  and  guidance 
provided  by  the  CITSM  and  Center  CIO 
Representative  over  the  duration  of  the 
contract. 

(3)  The  Contractor  shall  ensure  that  its 
employees  performing  duties  as  system  and 
network  administrators  in  addition  to 
performing  routine  maintenance  possess 
specific  IT  security  skills.  These  skills 
include  the  following: 

(i)  Utilizing  software  security  tools. 

(ii)  Analyzing  logging  and  audit  data. 

(iii)  Responding  and  reporting  to  computer 
or  network  incidents  as  per  NPG  2810.1. 

(iv)  Preserving  electronic  evidence  as  per 
NPG  2810.1. 

(v)  Recovering  to  a  safe  state  of  operation. 

(4)  The  Contractor  shall  provide  training  to 
employees  to  whom  they  plan  to  assign 
system  administrator  roles.  That  training 
shall  provide  the  employees  with  a  full  level 
of  proficiency  to  meet  all  NASA  system 
administrators'  functional  requirements.  The 
Contractor  shall  have  methods  or  processes 
to  document  that  employees  have  mastered 
the  training  material,  or  have  the  required 
knowledge  and  skills.  This  applies  to  all 
system  administrator  requirements. 

(e)  The  Contractor  shall  promptly  report  to 
the  Center  IT  Security  Manager  any 
suspected  computer  or  network  security 
incidents  occurring  on  any  system  operated 
by  the  Contractor  for  NASA  or  connected  to 
a  NASA  network.  If  it  is  validated  that  there 
is  an  incident,  the  Contractor  shall  provide 
access  to  the  affected  system(s)  and  system 


records  to  NASA  and  any  NASA  designated 
third  party  so  that  a  detailed  investigation 
can  be  conducted. 

(f)  The  Contractor  shall  develop  procedures 
and  implementation  plans  that  ensure  that  IT 
resources  leaving  the  control  of  an  assigned 
user  (such  as  being  reassigned,  repaired, 
replaced,  or  excessed)  have  all  NASA  data 
and  sensitive  application  software 
permanently  removed  by  a  NASA-approved 
technique.  NASA-owned  applications 
acquired  via  a  "site  license"  or  "server 
license"  shall  be  removed  prior  to  the 
resources  leaving  NASA's  use.  Damaged  IT 
storage  media  for  which  data  recovery  is  not 
possible  shall  be  degaussed  or  destroyed.  If 
the  assigned  task  is  to  be  assumed  by  another 
duly  authorized  person,  at  the  Government's 
option,  the  IT  resources  may  remain  intact 
for  assignment  and  use  of  the  new  user. 

(g)  The  Contractor  shall  afford  NASA, 
including  the  Office  of  Inspector  General, 
access  to  the  Contractor's  and  subcontractor's 
facilities,  installations,  operations, 
documentation,  databases  and  personnel. 
Access  shall  be  provided  to  the  extent 
required  to  carry  out  a  program  of  IT 
inspection,  investigation  and  audit  to 
safeguard  against  threats  and  hazards  to  the 
integrity,  availability  and  confidentiality  of 
NASA  data,  and  to  preserve  evidence  of 
computer  crime. 

(h)(1)  The  Contractor  shall  document  all 
vulnerability  testing  and  risk  assessments 
conducted  in  accordance  with  NPG  2810.1 
and  any  other  IT  security  requirements 
specified  in  the  contract  or  as  directed  by  the 
Contracting  Officer. 

(2)  The  results  of  these  tests  shall  be 
provided  to  the  Center  IT  Security  Manager. 
Any  Contractor  system(s)  connected  to  a 
NASA  network  or  operated  by  the  Contractor 
for  NASA  may  be  subject  to  vulnerability 
assessment  or  penetration  testing  as  part  of 
the  Center's  IT  security  compliance 
assessment  and  the  Contractor  shall  be 
required  to  assist  in  the  completion  of  these 
activities. 

(3)  A  decision  to  accept  any  residual  risk 
shall  be  the  responsibility  of  NASA.  The 
Contractor  shall  notify  the  NASA  system 
owner  and  the  NASA  data  owner  within  5 
working  days  if  new  or  unanticipated  threats 
or  hazards  are  discovered  by  the  Contractor, 
made  known  to  the  Contractor,  or  if  existing 
safeguards  fail  to  function  effectively.  The 
Contractor  shall  make  appropriate  risk 
reduction  recommendations  to  the  NASA 
system  owner  and/or  the  NASA  data  owner 
and  document  the  risk  or  modifications  in 
the  IT  Security  Plan. 

(i)  The  Contractor  shall  develop  a 
procedure  to  accomplish  the  recording  and 
tracking  of  IT  System  Security  Plans. 


including  updates,  and  IT  system  penetration 
and  vulnerability  tests  for  all  NASA  systems 
under  its  control  or  for  systems  outsourced 
to  them  to  be  managed  on  behalf  of  NASA. 
The  Contractor  must  report  the  results  of 
these  actions  directly  to  the  Center  IT 
Security  Manager. 

(j)  When  directed  by  the  Contracting 
Officer,  the  Contractor  shall  submit  for  NASA 
approval  a  post-award  security 
implementation  plan  outlining  how  the 
Contractor  intends  to  meet  the  requirements 
of  NPG  2810.1.  The  plan  shall  subsequently 
be  incorporated  into  the  contract  as  a 
compliance  document  after  receiving 
Government  approval.  The  plan  shall 
demonstrate  thorough  understanding  of  NPG 
2810.1  and  shall  include  as  a  minimum,  the 
security  measures  and  program  safeguards  to 
ensure  that  IT  resources  acquired  and  used 
by  Contractor  and  subcontractor  personnel — 

(1)  Are  protected  from  unauthorized 
access,  alteration,  disclosure,  or  misuse  of 
information  processed,  stored,  or  transmitted: 

(2)  Can  maintain  the  continuity  of 
automated  information  support  for  NASA 
missions,  programs,  and  functions: 

(3)  Incorporate  management,  general,  and 
application  controls  sufficient  to  provide 
cost-effective  assurance  of  the  systems' 
integrity  and  accuracy; 

(4)  Have  appropriate  technical,  personnel, 
administrative,  environmental,  and  access 
safeguards: 

(5)  Document  and  follow  a  virus  protection 
program  for  all  IT  resources  under  its  control; 
and 

(6)  Document  and  follow  a  network 
intrusion  prevention  program  for  all  IT 
resources  under  its  control. 

(k)  Prior  to  selecting  any  IT  security 
solution,  the  Contractor  shall  consult  with 
their  Center  IT  Security  Manager  to  ensure 
interoperability  and  compatibility  with  other 
systems  with  which  there  is  a  data  or  system 
interface  requirement. 

(1)  The  Contractor  shall  comply  with  all 
Federal  and  NASA  encryption  requirements 
for  NASA  flight  programs  [e.g.,  secure  flight 
termination  systems,  encryption  for  satellite 
uplinks,  encryption  for  flight  and  satellite 
command  and  control  for  both  up  and  down 
link)  emd  involve  the  Center  Communications 
Security  (COMSEC)  Manager  when  selecting 
encryption  solutions. 

(m)  The  Contractor  shall  incorporate  this 
clause  in  all  subcontracts  where  the 
requirements  identified  in  this  clause  are 
applicable  to  the  performance  of  the 
subcontract. 

(End  of  clause) 

[FR  Doc.  00-17881  Filed  7-13-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admin(stration 

14  CFR  Pan  39 

[Docket  No  99-SW    35   ADj 

Airworthiness  Directives:  Eurocootpf 
France  Model  AS332C,  L,  and  Ll 
Helicopters 

agency:  Federal  Aviation 
\  ti.inistration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
dfli^  r  proposed  airworthiness  directive 
(AD)  for  Eurocopter  France  Model 
AS332C,  L.  and  Ll  helicopters.  That 
proposed  AD  would  have  required 
inspecting  the  horizontal  stabilizer  spar 
tube  (spar  tube)  for  corrosion,  hardness, 
cracks,  and  scratches,  and  if  necessary, 
replacing  any  unairworthy  spar  tube 
and  bushing  with  an  airworthy  spar 
tube  and  bushing.  That  proposal  was 
prompted  by  the  loss  of  a  horizontal 
stabilizer  in  flight  due  to  a  spar  tube 
failure.  This  action  revises  the  proposed 
AD  by  correcting  the  model  number 
given  in  the  applicability  section.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  failure  of  the 
spar  tube,  separation  of  the  horizontal 
stabilizer  and  impact  with  the  main  or 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  September  12,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-35- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  You  may  also 
send  comments  electronically  to  the 
Riales  Docket  at  the  following  address: 
9-asw-adcomments@faa.gov.  Comments 
may  be  inspected  at  the  Office  of  the 
Regional  Counsel  between  9:00  a.m.  and 


3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  AD  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-^005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA. 
Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5490,  fax  (817) 
222-5961. 
SUPPLEMENTARY  INFORMATION. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  AD  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  AD.  The 
proposals  contained  in  this  notice  may 
be  chemged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  99-SW-35- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  conmienter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Supplemental  Notice  of  Proposed 
Rulemaking  (NPRM)  by  submitting  a 


request  to  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-35- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  AD  for  Eurocopter 
France  Model  AS332C,  L,  and  Ll 
helicopters  was  published  as  an  NPRM 
in  the  Federal  Register  on  March  28, 
2000  (65  FR  16352).  That  NPRM  would 
have  required  inspecting  any  spar  tube, 
part  number  (P/N)  330A1 3-2024-01. 
-02,  -03,  -04,  installed  on  horizontal 
stabilizers,  P/N's  332A13-1000-O0,  -01, 
-02,  -03,  and  332A1 3-1040-00,  -01,  for 
corrosion,  hardness,  cracks,  or 
scratches.  The  NPRM  also  would  have 
required  replacing  the  spar  tube  and 
bushing,  as  necessar>'.  with  an 
airworthy  spar  tube  and  bushing.  That 
NPRM  was  prompted  by  the  loss  of  a 
horizontal  stabilizer  in  flight  due  to  a 
spar  tube  failure.  That  condition,  if  not 
corrected,  could  result  in  failure  of  the 
spar  tube,  separation  of  the  horizontal 
stabilizer  and  impact  with  the  main  or 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  NPRM,  the 
FAA  discovered  an  error  in  the  model 
nimiber  given  in  the  applicability 
section  of  the  proposed  AD.  The 
helicopter  models  that  are  affected  are 
Model  AS332C,  L,  and  Ll  helicopters; 
the  NPRM  incorrectly  listed  Model 
AS322C.  L,  and  Ll  helicopters. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportuinity  for  public 
comment. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,000  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$10,200. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§3913     [Amended] 

^.  hectiuri  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  99-SW-35- 
AD. 

Applicability:  Model  AS332C,  L,  and  Ll 
hehcopters  with  horizontal  stabilizer  spar 
tube  (spar  tube),  part  number  (P/N)  330A13- 
2024-01,  -02,  -03,  -04,  installed  on 
horizontal  stabilizer,  P/N  332A13-100O-00, 
-01,  -02,  -03  01  332 Al 3-1040-00,  -01, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spar  tube, 
separation  of  the  horizontal  stabilizer  and 
impact  with  the  main  or  tail  rotor,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  helicopters  on  which  the  horizontal 
spar  tube  (spar  tube)  composite  bushing 
(bushing),  P/N  3 30A 13-2024-31,  has  been 
replaced  and  since  replacement  has 
accumulated: 

(1)  Less  than  1400  hoiirs  time-in-service 
(TIS)  or  less  than  30  calendar  months: 

(i)  Prior  to  accumulating  1600  hours  TIS  or 
32  calendar  months,  whichever  occurs  first, 
and  thereafter  at  intervals  not  to  exceed 
(NTE)  3000  hours  TIS  or  72  calendar  months, 
whichever  occurs  first,  inspect  the  spar  tube 
in  accordance  with  (lAW)  the 
Accomplishment  Instructions,  paragraph 
2.B.1.1  and  2.B.2.  of  Eurocopter  France 
Service  Bulletin  No.  01.00.57,  Revision  1, 
dated  November  24,  1999  (SB). 

(A)  If  the  spar  tube  passes  the  hardness 
inspection  of  paragraph  2.B.1.1  of  the  SB  and 
the  scratch,  corrosion,  and  crack  inspection 
of  paragraph  2.B.2.  of  the  SB,  replace  the 
bushing  with  a  new  bushing,  before  further 
flight. 

(B)  If  the  spar  tube  fails  either  the  hardness 
inspection  of  paragraph  2.B.1.1  of  the  SB  or 
the  scratch,  corrosion,  or  crack  inspection  of 
paragraph  2.B.2.  of  the  SB,  replace  the  spar 
tube  with  an  airworthy  spar  tube  before 
further  flight. 

(ii)  Before  installing  any  replacement  spar 
tube  that  has  previously  been  installed  on 
any  helicopter,  inspect  it  lAW  the 
Accomplishment  Instructions,  paragraphs 
2.B.l.land2.B.2.  oftheSB. 

(2)  1400  or  more  hours  TIS  or  30  or  more 
calendar  months: 

(i)  Within  200  hours  TIS  or  2  calendar 
months,  whichever  occurs  first,  and 
thereafter  at  intervals  NTE  3000  hours  TIS  or 
72  calendar  months,  whichever  occurs  first, 
inspect  the  spar  tube  LAW  the 
Accomplishment  Instructions,  paragraphs 
2.B.l.land2.B.2.  oftheSB. 

(A)  If  the  spar  tube  passes  the  hardness 
inspection  of  paragraph  2.B.1.1  of  the  SB  and 
the  scratch,  corrosion,  and  crack  inspection 
of  paragraph  2.B.2  of  the  SB,  replace  the 
bushing  with  a  new  bushing  before  further 
flight. 

(B)  If  the  spar  tube  fails  either  the  hardness 
inspection  of  paragraph  2.B.1.1  of  the  SB  or 
the  scratch,  corrosion,  or  crack  inspection  of 
paragraph  2.B.2  of  the  SB,  replace  the  spar 
tube  with  an  airworthy  spar  tube  before 
further  flight. 

(ii)  Before  installing  any  replacement  spar 
tube  that  has  previously  been  installed  on 
any  helicopter,  inspect  it  lAW  the 
Accomplishment  Instructions,  paragraphs 
2.B.1.1  and  2.B.2.  of  the  SB. 

(b)  For  all  spar  tubes: 

(1)  With  less  than  7500  hours  TIS  or  144 
calendar  months  since  original  installation: 

(i)  Prior  to  accumulating  7500  hours  TIS  or 
144  calendar  months,  remove  the  spar  tube 
and  inspect  lAW  the  Accomplishment 
Instructions,  paragraphs  2.B.1.1  and  2.B.2.  of 
the  SB. 


(ii)  After  accomplishing  the  requirements 
of  paragraph  (b)(l)(i)  of  this  AD,  install  an 
airworthy  spar  tube  before  further  flight. 
Before  installing  any  replacement  spar  tube 
that  has  been  previously  installed  in  any 
helicopter,  inspect  it  LAW  the 
Accomplishment  Instructions,  paragraphs 
2.B.1.1  and  2.B. 2.  oftheSB. 

(2)  With  7500  or  more  hours  TIS  or  144  or 
more  calendar  months  since  original 
installation: 

(i)  Within  500  hours  TIS  or  12  calendar 
months,  whichever  occurs  first,  remove  the 
spar  tube  and  inspect  lAW  the 
Accomplishment  Instructions,  paragraphs 
2.B.l.land2.B.2.  oftheSB. 

(ii)  After  accomplishing  the  requirements 
of  paragraph  (b)(2)(i)  of  this  AD,  install  an 
airworthy  spar  tube  before  further  flight. 
Before  installing  any  replacement  spar  tube 
that  has  been  previously  installed  in  any 
helicopter,  inspect  it  lAW  the 
Accomplishment  Instructions,  paragraph 
2.B.1.1  and  2.B. 2.  oftheSB. 

(3)  After  accomplishing  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD, 
as  applicable,  thereafter,  at  intervals  NTE 
7500  hours  TIS  or  144  calendar  months, 
whichever  occurs  first,  remove  the  spar  tube 
and  inspect  LAW  the  Accomplishment 
Instructions,  paragraphs  2.B.1.1  and  2.B.2.  of 
the  SB. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliimce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
a  FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  1999-039-073(A)Rl,  dated 
December  29,  1999. 

Issued  in  Fort  Worth,  Texas,  on  June  30, 
2000. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-17839  Filed  7-13-00:  8:45  am) 
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DEPARTMENT  QF  TRANSPORTATION 
Federal  Aviation  Administration 

l4CFRPart71 

I  Airspace  DocKer  No  OO-ASO-26] 

Proposed  Amendment  to  Class  0 
Airspace.  Melbourne.  FL 

AGENCY:  Federal  Aviation 
\  iministration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  D  airspace  at  Melbourne 
International  Airport,  FL,  by  lowering 
the  airspace  ceiling  from  2,500  feet 
above  ground  level  (AGL)  to  1 ,900  feet 
AGL.  Due  to  the  high  number  of 
overflying  aircraft,  in  the  interest  of 
safety  the  airspace  above  1 ,900  AGL  has 
been  delegated  by  the  Melbourne  Air 
Traffic  Control  Tower,  which  provides 
Visual  Flight  Rules  (VFR)  service  to 
aircraft  operating  in  the  vicinity  of  the 
MelboiuTie  International  Airport,  to  the 
Daytona  Beach  Radar  Approach  Control 
FaciUty,  which  provides  Instrument 
Flight  Rules  (IFR)  air  traffic  control 
service  to  the  Melbourne  International 
Airport.  This  proposed  action  will  also 
change  the  name  of  the  airport  in  the 
legal  description  from  Melbourne 
Regional  to  Melbourne  International 
Airport. 

DATES:  Comments  must  be  received  on 
ir  hpffirH  August  14,  2000. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federsd 
Aviation  Administration,  Docket  No. 
OO-ASO-26.  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550.  1701 
Columbia  Avenue,  College  Park.  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
tfilpphone  (404) 305-5586. 
SUPPLEMENTARY  INFORMATION: 

Clomments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  musk  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  OO-ASO-26."  The 
postcard  will  be  date/time  stamped  and 
retxuned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636.  Atlanta, 
Geo^a  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being  place 
don  a  mailing  list  for  future  NPRMs 
should  also  request  a  copy  of  Advisory 
Circular  No.  1 1-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  1 7  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Melbourne 
International  Airport,  FL,  by  lowering 
the  airspace  ceiling  from  2,500  AGL  to 
1,900  feet  AGL  and  changing  the  airport 
name  in  the  legal  description  from 
Melbourne  Regional  to  Melbourne 
International  Airport.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9G,  dated 
September  1,  1999,  and  effective 
September  16,  1999.  which  is 
incorporated  by  reference  in  14  CFT? 
71.1.  The  Class  D  airspace  designations 
listed  in  this  comment  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator}'  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.G.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999.  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


ASO  FL  D    Melbourne,  FL  [Revisedl 

Melbourne  International  Airport,  FL 
(Let.  28'='06'10'  N.  long.  80°38'45''  W) 
That  airspace  extending  upward  from  the 
surface,  to  and  including  1 ,900  feet  MSL 
within  a  4.3-mile  radius  of  the  Melbourne 
International  Airport,  excluding  the  portion 
north  of  a  line  connecting  the  points  of 
intersection  with  a  5.3-mile  radius  circle 
centered  on  Patrick  AFB.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
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Issued  in  College  Park,  Georgia,  on  June  30, 
2000. 
Wade  T.  (Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  00-17869  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Pan  1 
[REG-n  71 62-99] 
RIN  1545-AY23 

Tax  Treatment  of  Cafeteria  Plans; 
Hearing 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  tax  treatment 
of  cafeteria  plans. 

DATES:  The  public  hearing  is  being  held 
en  .August  17,  2000,  at  10  a.m.  The  IRS 
must  receive  outlines  of  the  topics  to  be 
discussed  at  the  hearing  by  August  3, 
2000. 

ADDRESSES:  The  public  hearing  is  being 
lieid  in  Room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building. 

Mail  outlines  to:  Regulations  Unit  CC 
(REG-1 17162-99),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Hand  deliver  outlines  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  Regulations  Unit  CC 
(REG-1 17162-99),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Submit  outlines  electronically  via 
the  Internet  by  selecting  the  "Tax  Regs" 
option  on  the  IRS  Home  Page,  or  by 
submitting  them  directly  to  the  IRS 
Internet  site  at  http://wrww.irs.gov/ 
tdx  regs/regslist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the  hearing 
Treena  Garrett,  (202)  622-7180  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  ol  the  public  hearing  is  the 


notice  of  proposed  regulations  (REG- 
117162-99)  that  was  published  in  the 
Federal  Register  on  March  23,  2000  (65 
FR  15587). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  have 
submitted  written  comments  and  wish 
to  present  oral  comments  at  the  hearing 
must  submit  an  outline  of  the  topics  to 
be  discussed  and  the  amount  of  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  August  3,  2000. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments.  After  the  deadline  for 
receiving  oudines  has  passed,  the  IRS 
will  prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 
Counsel  (Modernization  and  Strategic 
Planning). 

[FR  Doc.  00-17806  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcemem 

30  CFR  Part  946 
[VA-118-F0R) 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 

hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  program 
amendment  consists  of  changes  to  the 
Virginia  Siuface  Mining  Reclamation 
Regulations  concerning  subsidence 
control.  The  amendment  is  intended  to 
revise  the  Virginia  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

DATES:  If  you  submit  written  comments, 
they  must  be  received  on  or  before  4:00 


p.m.  (local  time),  on  August  14,  2000.  If 
requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
August  8,  2000.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m. 
(local  time),  on  July  31,  2000. 
ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  Mr.  Robert  A.  Penn, 
Director,  Big  Stone  Gap  Field  Office  at 
the  address  listed  below. 

You  may  review  copies  of  the  Virginia 
program,  the  proposed  amendment,  a 
listing  of  any  scheduled  hearings,  and 
all  written  comments  received  in 
response  to  this  document  at  the 
addresses  below  during  normal  business 
hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 
Mr.  Robert  A.  Penn,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road,  Suite  201. 
Compartment  116.  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (540)  523- 
4303.  E-mail:  rpenn@osmre.gov 
Virginia  Division  of  Mined  Land 
Reclamation.  P.  O.  Drawer  900.  Big 
Stone  Gap.  Virginia  24219. 
Telephone:  (540)  523-8100,  E-mail: 
whb@mme.state.va.us 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office;  Telephone:  (540)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15,  1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  You  can  find 
backgroimd  information  on  the  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
December  15.  1981,  Federal  Register  (46 
FR  61085-61115).  You  can  find  later 
actions  concerning  the  conditions  of 
approval  and  program  amendments  at 
30  CFR  946.12,  946.13,  946.15.  and 
946.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  June  27.  2000 
(Administrative  Record  Number  VA- 
999)  the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
an  amendment  to  the  Virginia  program. 
In  its  letter,  the  DMME  stated  that  on 
December  22.  1999.  OSM  suspended 
and  modified  portions  of  30  CFR  784.20 
and  30  CFR  817.121  pursuant  to  an 
order  of  the  United  States  Appeals  Court 
for  the  District  of  Columbia.  The  DMME 
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further  stated  that  the  corresponding 
sections  of  the  Virginia  Surface  Mining 
Reclamation  Regulations  also  contain 
the  same  language  the  court  found 
inappropriate  and  which  OSM 
consequently  removed  from  the  Federal 
rules.  The  DMME  stated  that  it  proposes 
to  amend  its  rules  to  be  consistent  with 
and  in  the  same  manner  that  OSM 
modified  the  Federal  regulations. 

The  Energy  Policy  Act  was  enacted 
October  24.  1992,  Pub.  L.  102-486,  106 
Stat.  2776  (1992)  (hereinafter,  "The 
Energy  Policy  Act  or  EPAct").  Section 
2504  of  that  Act,  106  Stat.  2776,  3104, 
amends  SMCRA.  30  U.S.C.  1201  et  seq. 
Section  2504  of  EPAct  added  a  new 
section  720  to  SMCRA.  Section  720(a)(1) 
requires  that  all  underground  coal 
mining  operations  conducted  after 
October  24,  1992,  promptly  repair  or 
compensate  for  material  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures  as  a  result  of  subsidence  due 
to  underground  coal  mining  operations. 
Repair  of  damage  includes 
rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
by  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owners  in  the 
full  amount  of  the  diminution  in  value 
resulting  from  the  subsidence.  Section 
720(a)(2)  requires  prompt  replacement 
of  certain  identified  water  supplies 
which  have  been  adversely  affected  by 
underground  coal  mining  operations. 
Under  section  720(b),  the  Secretary  of 
the  Interior  was  required  to  promulgate 
final  regulations  to  implement  the 
provisions  of  section  720(a). 

On  September  24,  1993  (58  FR  50174), 
OSM  published  a  proposed  rule  to 
amend  the  regulations  applicable  to 
underground  coal  mining  and  control  of 
subsidence-caused  damage  to  lands  and 
structures  through  the  adoption  of  a 
number  of  permitting  requirements  and 
performance  standards.  We  adopted 
final  regulations  on  March  31. 1995  (60 
FR  16722). 

The  rules  were  challenged  by  the 
National  Mining  Association  in  the 
District  Court  for  the  District  of 
Columbia  and  in  the  U.S.  Coiut  of 
Appeals  for  the  District  of  Coliunbia 
Circuit.  On  April  27,  1999,  the  U.S. 
Court  of  Appeals  issued  a  decision 
vacating  certain  portions  of  the 
regulatory  provisions  of  the  subsidence 
regulations.  See  National  Mining 
Association  v.  Babbitt,  173  F.3d  906 
(1999).  We  suspended  those  regulatory 
provisions  that  are  inconsistent  with  the 
rationale  provided  in  the  U.S.  Court  of 
Appeals'  decision.  The  following 
Federal  provisions  were  suspended. 


1.  30  CFR  817.121(c)(4)(i)-(iv) 

This  regulation  provided  that  if 
damage  to  any  non-commercial  building 
or  occupied  residential  dwelling  or 
structures  related  thereto  occurred  as  a 
result  of  earth  movement  within  an  area 
determined  by  projecting  a  specific 
angle  of  draw  from  the  outer-most 
boundary  of  any  underground  mine 
workings  to  the  surface  of  the  land,  a 
rebuttable  presumption  would  exist  that 
the  permittee  caused  the  damage.  The 
presumption  typically  would  have 
applied  to  a  30-degree  angle  of  draw. 
Once  the  presumption  was  triggered,  the 
biuden  of  going  forward  shifted  to  the 
mine  operator  to  offer  evidence  that  the 
damage  was  attributable  to  another 
cause.  The  purpose  of  this  regulatory 
provision  was  to  set  out  a  procedvue 
under  which  damage  occurring  within  a 
specific  area  would  be  subject  to  a 
rebuttable  presumption  that  subsidence 
from  underground  mining  was  the  cause 
of  any  surface  damage  to  non- 
commercial buildings  or  occupied 
residential  dwellings  and  related 
structures. 

The  Court  of  Appeals  vacated,  in  its 
entirety,  this  rule  that  established  an 
angle  of  draw  and  that  created  a 
rebuttable  presvunption  that  damage  to 
EPAct  protected  structures  within  an 
area  defined  by  an  "angle  of  draw"  was 
in  fact  caused  by  the  undergrovmd 
mining  operation.  173  F.3d  at  913. 

In  reviewing  the  regulation,  the  Court 
rejected  the  Secretary's  contention  that 
the  angle  of  draw  concept  was 
reasonably  based  on  technical  and 
scientific  assessments  and  that  it 
logically  connected  the  surface  area  that 
could  be  damaged  from  earth  movement 
to  the  underground  mining  operation. 
The  angle  of  draw  provided  the  basis  for 
establishing  the  surface  area  within 
which  the  rebuttable  presumption 
would  apply.  The  Secretary  had 
explained  that  the  rebuttable 
presumption  merely  shifted  the  burden 
of  document  production  to  the  operator 
in  evaluating  whether  the  damage  was 
actually  caused  by  the  underground 
mining  operation  within  the  surface 
area  defined  by  the  angle  of  draw.  The 
Court  nevertheless  held  that  the  angle  of 
draw  was  irrationally  broad  and  that  the 
scientific  facts  presented  did  not 
support  the  logical  inference  that 
damage  to  the  surface  area  would  be 
caused  by  earth  movement  from 
underground  mining  within  the  area. 

Based  on  the  conclusion  that  there 
was  no  scientific  or  technical  basis 
provided  for  establishing  a  rational 
connection  between  the  angle  of  draw 
and  surface  area  damage,  the  Court 
further  concluded  that  the  rebuttable 


presumption  failed.  In  reviewing  the 
rebuttable  presumption  requirement,  the 
Court  held  "an  evidentiary  presumption 
is  'only  permissible  if  there  is  sound 
and  rational  connection  between  the 
proved  and  inferred  facts,  and  when 
proof  of  one  fact  renders  the  existence 
of  another  fact  so  probable  that  it  is 
sensible  and  timesaving  to  assume  the 
truth  of  [the  inferred]  fact  *   *   *  until 
the  adversary  disproves  it.'  "  That  is  to 
say,  for  the  presumption  to  be 
permissible,  the  facts  would  have  to 
demonstrate  that  the  earth  movement 
from  the  underground  mining  operation 
"more  likely  than  not"  caused  the 
damage  at  the  surface.  See  National 
Mining  Association,  173  F.3d  at  906- 
910.  In  compliance  with  the  Court  of 
Appeals'  decision  of  April  27,  1999,  we 
suspended  30  CFR  817.121(c)(4)(i) 
through  (iv). 

Paragraph  (v)  within  this  section 
applies  generally  to  the  types  of 
information  that  must  be  considered  in 
determining  the  cause  of  damage  to  an 
EPAct  protected  stnicture  and  is  not 
limited  to  or  expanded  by  the  area 
defined  by  the  angle  of  draw.  Therefore, 
paragraph  (v)  remains  in  force. 

2.  Section  784.20(a)(3) 

This  regulatory  provision  required, 
imless  the  applicant  was  denied  access 
for  such  purposes  by  the  owner,  a 
survey  which  identified  certain  features. 
First,  the  survey  had  to  identify  the 
condition  of  all  non-commercial 
buildings  or  occupied  residential 
dwellings  and  related  structures  which 
were  within  the  area  encompassed  by 
the  applicable  angle  of  draw  and  which 
might  sustain  material  damage,  or 
whose  reasonably  foreseeable  use  might 
be  diminished,  as  a  result  of  mine 
subsidence.  Second,  the  survey  had  to 
identify  the  quantity  and  quality  of  all 
drinking,  domestic,  and  residential 
water  supplies  within  the  proposed 
permit  area  and  adjacent  area  that  could 
be  contaminated,  diminished,  or 
interrupted  by  subsidence.  In  addition, 
the  applicant  was  required  to  notify  the 
owner  in  writing  that  denial  of  access 
would  remove  the  rebuttable 
presumption  that  subsidence  from  the 
operation  caused  any  postmining 
damage  to  protected  structures  that 
occurred  within  the  surface  area  that 
corresponded  to  the  angle  of  draw  for 
the  operation.  (See  discussion  of  angle 
of  draw  above).  This  regulaton,' 
provision  was  challenged  insofar  as  it 
required  a  specific  structural  condition 
siuvey  of  all  EPAct  protected  structures. 
The  Court  of  Appeals  vacated  the 
specific  structural  condition  survey 
regulatory  requirement  in  its  decision 
on  April  27. 1999.  In  reviewing  the 
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Secretary's  requirement,  the  Court 
clearly  upheld  the  Secretary's  authority 
to  require  a  pre-subsidence  structural 
condition  survey  of  all  EPAct  protected 
structures.  The  Court  accepted  the 
Secretary's  explanation  that  this  specific 
structural  condition  survey  was 
necessar\',  among  other  requirements,  in 
order  to  determine  whether  a 
subsidence  control  plan  would  be 
required  for  the  mining  operation. 
However,  because  of  the  Court's  ruling 
on  the  'angle  of  draw"  regulation 
discussed  above,  it  vacated  the 
requirement  for  a  specific  structural 
condition  survey  because  it  was  tied 
directly  to  the  area  defined  by  the 
"angle  of  draw." 

In  compliance  with  the  Court  of 
Appeals'  decision,  we  suspended  that 
portion  of  30  CFR  784.20(a)(3)  which 
required  a  specific  structviral  condition 
survey  of  all  EPAct  protected  structures. 
The  remainder  of  this  section  continues 
in  force  to  the  extent  that  it  applies  to 
the  EPAct  protected  water  supplies 
survey  and  any  technical  assessments  or 
engineering  evaluations  necessarily 
related  thereto. 

The  amendment  submitted  by  the 
DMME  is  described  below. 

}  VAC  25-130-784.20.  Subsidence 
Control  Plan 

Subsection  4  VAC  Z.S-ISO- 
784.20(a)(3)  is  amended  by  adding  the 
following  language  at  the  end  of 
subdivision  (3). 

However,  the  requirements  to  perform  a 
survey  of  the  condition  of  all  noncommercial 
buildings  or  occupied  residential  dwellings 
and  structures  related  thereto,  that  may  be 
materially  damaged  or  for  which  the 
reasonably  foreseeable  use  may  be 
diminished  by  subsidence,  within  the  areas 
encompassed  by  the  applicable  angle  of  draw 
is  suspended  consistent  with  the  Secretary's 
suspension  of  the  corresponding  federal  rule. 

4  VAC  25-130-817.121.  Subsidence 
Control 

Section  4  VAC  25-130-817. 121(c)(4), 
is  revised  by  deleting  the  title 
"Rebuttable  presumption  of  causation 
by  subsidence."  and  by  deleting 
paragraphs  (c)(4)(i)  through  (iv).  New 
language  is  added  which  states  that 
"Section  (4)(i)  through  (iv)  are 
suspended  consistent  with  the 
Secretary's  suspension  of  the 
corresponding  federal  ride".  The 
I)dragraph  designation  "(v)"  is  deleted. 

As  amended,  section  4  VAC  25-130- 
817.121(c)(4)  provides  the  following. 

(4)  Section  (4)(i)  through  (iv)  are 
^uspended  consistent  with  the  Secretary's 
Mispension  of  the  corresponding  federal  rule. 

Information  to  be  considered  in 
determination  of  causation.  In  determination 
whether  damage  to  protected  structures  was 


caused  by  subsidence  from  underground 
mining,  all  relevant  and  reasonably  available 
information  will  be  considered  by  the 
division. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments,  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Virginia  program. 

Written  Comments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  amendment 
diiring  the  30-day  comment  period, 
they  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
notice,  and  should  explain  the  reason 
for  your  recommendation(s).  We  may 
not  be  able  to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII,  Word  Perfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  SPATS  NO.  VA-118- 
FOR"  and  your  name  and  retvim  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  contact 
the  Big  Stone  Gap  Field  office  at  (540) 
523^303. 

Availability  of  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  our  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  wiU  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  fi'om 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.  (local  time),  on 
July  31,  2000.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATWN  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Detenninations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regidation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
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and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  writh"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determiot'd  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  fb)  of  that  section.  However,  these 
standards  arft  not  appUcable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(l0),  decisions  on  proposed 
state  regulaton.-  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  state  submittal  ' 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  nde  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  wiU  be 
implemented  by  the  state  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumption.s  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  July  5.  2000. 
Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ092-002;  FRL-6736-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Maricopa  County  PM-10 
Nonattalnment  Area;  Serious  Area  Plan 
for  Attainment  of  the  Annuat  PM-10 
Standard;  Furttier  Extension  of 
Comment  Period 

AGENCV:  Environmental  Protection' 
Agency  (EPA) 

ACTJON:  Proposed  rule;  further  extension 
of  comment  period. 

SUMMARY:  EPA  is  extending  the 

comment  period  for  its  proposed  action 
to  approve  provisions  of  the  Revised 
MAG  1999  Serious  .\rea  Particulate  Plan 
for  PM-10  for  the  Mancopa  County 
(Phoenix)  Nonattainment  Area, 
Februar\'  2000,  and  the  control 
measures  on  which  it  relies,  that 
address  the  annual  PM-10  national 
ambient  air  qualitv  standard  As  part  of 
this  proposal,  we  also  proposed  to  grant 
Arizona's  request  to  extend  the  Clean 
Air  Act  deadline  for  attaining  the 
annual  PM-10  standard  in  the  Phoenix 
area  from  2001  to  2006  and  to  approve 
two  particulate  matter  rules  adopted  by 
the  Maricopa  County  Environmental 
Services  Department  and  Maricopa 
County's  Residential  VVoodburning 
Restrictions  Ordinance. 
DATES:  Comments  must  be  received  by 
July  28,  2000 

ADDRESSES:  Mail  comments  to  Frances 
Wicher,  .\ir  Planning  Office  (Au-2),  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher,  .-^ir  Planning  Office 
(Air-2).  U.S.  Environmental  Protection 
Agency,  Region  IX.  {41,5)  :'44-1248. 
SUPPLEMENTARY  INFORMATION:  On  April 
13.  2000  (65  FR  19963).  we  proposed  to 
approve  the  serious  area  air  quality  plan 
for  attaiimient  of  the  annual  PM-10 
standard  in  the  Phoenix.  Arizona, 
metropolitan  area.  The  proposed  actions 
are  based  on  our  initial  determination 
that  this  plan  complies  with  the  Clean 
Air  Act's  requirements  for  attainment  of 
the  annual  PM-10  standard  in  serious 
PM-10  nonattainment  areas. 

Specifically,  we  proposed  to  approve 
the  following  elements  of  the  plan  as 
they  apply  to  the  annual  PM-10 
standard: 

•  The  base  year  emissions  inventory 
of  PM-10  sources, 

•  The  demonstration  that  the  plan 
provides  for  implementation  of 
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reasonably  available  control  measures 
(RACM)  and  best  available  control 
measures  (BACM),  the  demonstration 
that  attainment  of  the  PM-10  annual 
standard  by  the  Clean  Air  Act  deadline 
of  December  31,  2001  is  impracticable, 

•  The  demonstration  that  attainment 
of  the  PM-10  annual  standard  will 
occur  by  the  most  expeditious 
alternative  date  practicable,  in  this  case, 
December  31,  2006, 

•  The  demonstration  that  the  plan 
proxides  for  reasonable  further  progress 
and  quantitative  milestones, 

•  The  demonstration  that  the  plan 
includes  to  our  satisfaction  the  most 
stringent  measures  found  in  the 
implementation  plan  of  another  state  or 
are  achieved  in  practice  in  another  state, 
and  can  feasibly  be  implemented  in  the 
area. 

•  The  demonstration  that  major 
sources  of  PM-10  precursors  such  as 
nitrogen  oxides  and  sulfur  dioxide  do 
not  contribute  significantly  to  violations 
of  the  annual  PM-10  standard,  and 

•  The  transportation  conformity 
budget. 

We  also  proposed  to  grant  Arizona's 
request  to  extend  the  attaimnent  date  for 
the  annual  PM-10  standard  from 
December  31,  2001  to  December  31, 
2006. 

Finally,  we  are  proposing  to  approve 
Maricopa  County's  fugitive  dust  rules. 
Rules  310  and  301.01,  and  its  residential 
woodburning  restriction  ordinance. 

The  proposal  action  provided  a  60 
day  public  comment  period  that  ended 
on  June  12,  2000.  We  have  already 
extended  the  comment  period  to  July  3, 
2000.  In  response  to  a  request  from  City 
of  Tempe,  Arizona,  we  are  extending  the 
comment  period  for  an  additional  14 
days. 


Dated:  July  5,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  0&-17877  Filed  7-13-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ-063-0026:  FRL-6735-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision  Pinai 
County  Air  Quality  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a 
disapproval  of  revisions  to  the  Pinal 
Countv-  Air  Quality  Control  District 
(PCAQCD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP).  The 
revisions  concern  volatile  organic 
compound  (VCX])  emissions  from 
organic  solvents.  dr\'  cleaners,  coating 
operations,  and  degreasers.  We  have 
evaluated  these  revisions  and  are 
proposing  to  disapprove  these  revisions 
because  they  are  not  consistent  with  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act).  We  are  taking  comments  on 
this  proposal  and  plan  to  follow  with  a 
final  action. 

DATES:  Comments  are  due  on  or  before 
August  14.  2000. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawrthome 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  rules  and  EPA's  technical 
support  document  (TSD)  at  our  Region 
IX  office  during  normal  business  hours. 

Table  1.— Submitted  Rules 


You  may  also  see  copies  of  the 
submitted  rules  at  the  following 
locations; 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street.  SW., 
Washington,  DC  20460 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix,  AZ  85012 

Pinal  County  Air  Quality  Control 
District,  31  North  Pinal  Street, 
Building  F,  Florence,  AZ  85232 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawrthome  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1199. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

D.  What  revisions  do  the  submitted  rules 
make  to  the  SIP? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rule  deficiencies? 

D.  Proposed  action  and  public  comment, 
ni.  Background  Information 

A.  Why  were  these  rules  submitted? 
rV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  date  that  they 
were  adopted  by  the  local  air  agency 
and  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ). 


Local  agency 

Rule  No. 

PCAQCD  

PCAQCD  

PCAQCD  

5-9-278  

5-9-280  

5-10-330  

F'CAQCD  

5-11-350 

PCAQCD  

F'CAQCD  

PCAQCD  .• 

PCAQCD  

5-12-370  

5-13-390  

5-15-622  

7-3-3.4  

Rule  title 


Applicability  : 

Organic  Solvents  

Petroleum  Solvent  Dry  Cleaning  

Chlorinated  Synthetic  Solvent  Dry  Cleaning  

Architectural  Coating  Operations  

Spray  Paint  and  Other  Surlace  Coating  Operations 

Degreasers  

Organic  Solvents  (rescission) 


Adopted 


10/12/95 
10/12/95 
10/12/95 
10/12/95 
10/12/95 
10/12/95 
10/12/95 
10/12/95 


Submitted 


11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 


On  February  2,  1996,  these  rule 
submittals  were  found  to  meet  the 
c  ompleteness  criteria  in  40  CFR  part  51, 
appendix  V.  which  must  be  met  before 
formal  EPA  review. 


B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
Rules  5-9-278,  5-9-280,  5-10-330,  5- 
11-350,  5-12-370,  5-13-390,  and  5-15- 


622  (Chapter  5  Rules)  in  the  SIP.  These 
Chapter  5  Rules  were  adopted  by  the 
PCAQCD  on  October  12,  1995  and 
submitted  to  us  by  the  ADEQ  on 
November  27, 1995. 
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We  approved  a  version  of  Rule  7-3- 
3.4  into  the  SIP  on  April  12.  1982.  The 
PCAQCD  rescinded  the  SIP-approved 
version  of  Rule  7-3-3.4  on  October  12, 
1995  and  ADEQ  submitted  the 
rescission  request  to  us  on  November 
27,  1995. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

The  submitted  rules  control  emissions 
of  VOCs  from  a  variety  of  sources, 
including  degreasers,  dry  cleaners,  and 
coating  operations.  Except  for  Rule  5—9- 
278  which  limits  the  applicability  of 
Rule  5-9-280,  the  Chapter  5  Rules  were 
meant  to  replace  SIP  approved  Rule  7- 
3-3.4.  Most  of  the  provisions  originally 
found  in  the  SIP  approved  version  of 
Rule  7-3-3.4  are  now  foimd  in  Rule  5- 
9-280.  The  TSD  has  more  information 
about  these  rules. 

D.  What  Revisions  Do  the  Submitted 
Rules  Make  to  the  SIP? 

The  submitted  rules  revise  the  SIP 
approved  version  of  Rule  7-3-3.4  by: 

•  Limiting  the  applicability  of  Rme 
5-9-280  to  an  area  along  the  northwest 
border  of  Pinal  County, 

•  increasing  the  allowable  discharge 
of  organic  materials  exposed  to  heat 
from  15  to  40  pounds  per  day, 

•  Exempting  sources  subject  to  other 
portions  of  the  PCAQCD  Code  of 
Regulations, 

•  Allowing  some  sources  to  exceed 
the  1.5  gallon  disposal  limit  for 
photocheraically  reactive  solvents,  and 

•  Allowing  the  use  of  alternative 
"rational  control  technology"  approved 
by  the  control  officer. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 


Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
soiut:es  in  nonattainment  areas  (see 
section  182(a)(2)(A}),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  PCAQCD  regulates 
an  ozone  attainment  area  (see  40  CFR 
part  81),  so  the  submitted  rules  are  not 
required  to  meet  RACT. 

Guidance  and  policy  documents  that 
we  used  to  evaluate  the  submitted  rules 
include  the  following: 

1.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24.  1987  Federal  Register 
document,"  (the  "Blue  Book"),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  weaken  the  SIP  by 
establishing  less  stringent  emission 
limits  and  narrowing  the  scope  of 
regulated  soiu-ces.  These  rules  are 
inconsistent  with  the  relevant  policy 
and  guidance  regarding  enforceability 
and  SIP  relaxations.  Rule  provisions 
which  do  not  meet  the  evsiluation 
criteria  are  siunmarized  below  and 
discussed  further  in  the  TSD. 

C.  What  Are  the  Rule  Deficiencies? 

These  provisions  conflict  with  section 
110  and  part  D  of  the  Act  and  prevent 
approval  of  the  SIP  revision. 

1.  Rule  5-9-278  relaxes  the  SEP  by 
regulating  potentially  fewer  sources. 

2.  Rvde  5-9-280  relaxes  the  SIP  by 
increasing  the  allowable  discharge  of 
organic  materials  exposed  to  heat. 

3.  Eliminating  the  1.5  gallon  disposal 
limit  for  photochemically  reactive 
solvents  relaxes  the  SIP  by  allowing 
some  sources  to  emit  more  VOCs. 

Table  2.— Ozone  Milestones 


4.  Rule  5-9-280  is  unenforceable 
because  it  gives  the  control  officer 
discretion  in  approving  the  use  of 
alternative  controls. 

5.  Rule  5-9-280  is  unenforceable 
because  it  refers  to  other  portions  of  the 
PCAQCD  Code  of  Regulations  which 
have  not  been  approved  into  the  SIP. 

D.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110{k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  disapproval  of  the  submitted  rules. 
This  means  that  the  version  of  Rule  7- 
3-3.4  that  was  approved  into  the  SIP  on 
April  12,  1982  will  remain  in  the 
federally  enforceable  SIP  If  this 
disapproval  is  finalized,  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c)  will  not  be 
triggered  and  section  179  sanctions  will 
not  be  imposed  even  if  EPA  fails  to 
approve  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  because 
PCAQCD  is  an  ozone  attainment  area. 
Note  that  the  submitted  rules  have  been 
adopted  by  the  PCAQCD,  and  EPA's 
final  disapproval  would  not  prevent  the 
local  agency  from  enforcing  them. 

We  will  accept  comments  from  the 
public  on  the  proposed  disapproval  for 
the  next  30  days. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Date 

Event 

Marcti  3,  1978  

EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR 

8964;  40  CFR  81  305. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 

7401 -7671 q. 

November  15,  1990 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 


the  planned  nile  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  rules  are  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  enviromnental  health  or  safety 
risks. 
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C.  Executive  Order  13084 

Under  Executive  Order  13084, 
I  Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
c  osts  on  those  communities,  unless  the 
I'ederal  government  provides  the  ftuids 
urtcessary  to  pay  the  direct  compliance 
c  osts  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
c  nnsulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB  in 
i:  separately  identified  section  of  the 
[ireamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
:  3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  luiiquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
c  ommunities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3{b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

n.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1 999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  state  rules  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

EPA's  proposed  disapproval  of  the 
state  request  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  residt  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
goverruments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Techno'ogj' 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovenunental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  June  28,  2000. 
Nora  L.  McGee, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  00-17878  Filed  7-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFB  Part  62 

[KS  105-1 105b:  FRL-6733-8] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Control  of  Emissions  From 
Hospital/Medicaiyinfectious  Waste 
Incinerators  (HMIWI);  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pioposed  action. 

SUMMARY:  EPA  proposes  to  approve  the 
state  of  Kansas'  section  111(d)  plan  for 
controlling  emissions  from  existing 
HMIWIs.  The  plan  was  submitted  to 
fulfill  the  requirements  of  sections  111 
and  129  of  the  Clean  Air  Act.  The  state 
plan  establishes  emission  limits  and 
controls  for  sources  constructed  on  or 
before  June  20,  1996. 

In  the  final  ndes  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
conmients  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated  in  relation  to  this  action. 
If  EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  action.  Any  parties  interested 
in  commenting  on  this  document 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  August  14,  2000. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street.  Kansas  Citv.  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION:  See  the 
inlormdtion  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  June  20.  2000. 
Michael  Sanderson, 

Acting  Regjona]  Administrator,  Region  7. 
[FR  Doc  00-17873  Filed  7-13-00;  8:45  am] 
BtLUNG  CODE  6660-50-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1837 

Acquisition  of  Training  Services 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  NASA  FAR  Supplement 
(NFS)  by  removing  Subpart  1837.70— 
Acquisidon  of  Training,  to  conform  the 
acquisition  of  training  with  FAR  Part  6. 
DATES:  Comments  shoidd  be  submitted 
on  or  before  September  12,  2000. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  James  H. 
Dolvin,  NASA  Headquarters,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to: 
jdolvinl@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Dolvin.  (202)  358-1279.  or 
jdolvinl@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1991,  Subpart  1837.70— 
Acquisition  of  Training,  was  added  to 
the  NFS.  Section  1837.7000,  Acquisition 
of  off-the-shelf  training  courses, 
provided  that  the  Government 
Employees  Training  Act  of  1958,  5 
U.S.C.  4101  et  seq.,  could  be  used  as  the 
authority  for  acquisition  of  "non- 
Governmental  off-the-shelf  training 
courses  which  are  available  to  the 
public."  Section  1837.7001,  Acquisition 
of  new  training  courses,  provided  that 
acquisition  of  new  training  courses 
"developed  to  fill  a  specific  NASA 
need"  must  be  conducted  in  accordance 
with  the  FAR.  This  subpart  is  being 
removed  because  it  has  caused 
confusion  within  NASA  about  the 
relevance  of  the  FAR  to  training  service 
procurement. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  the  deletion  of  this 
subpart  will  not  alter  the  manner  in 
which  NASA  is  required  to  acquire 
training. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 


collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

List  of  Subjects  in  48  CFR  Part  1837 

Government  procurement. 
Accordingly.  48  CFR  Part  1837  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1837  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1) 
PART  1837— SERVICE  CONTRACTING 

2.  Amend  Part  1837  by  removing 
Subpart  1837.70. 

(FR  Doc.  00-17880  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  17 
RIN  1018-AF45 

Endangered  and  Threatened  Wildlife 
and  Plants;  Clarification  of  Take 
Prohibitions  for  Coastal  Cutthroat 
Trout 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  clarification. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  that  the  Endangered  Species  Act 
prohibitions  against  take  of  threatened 
species  will  apply  to  Southwestern 
Washington/Columbia  River  coastal 
cutthroat  trout  and  will  go  into  effect  on 
the  effective  date  of  listing,  if  the 
proposed  fisting  of  this  species  is 
finalized.  We  also  provide  lists  of 
actions  that  would,  and  would  not, 
likely  constitute  a  violation  of  section  9 
of  the  Act  and  seek  comment  on  those 
lists. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  14, 
2000 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service,  Oregon  State  Office, 
2600  SE  98th  Avenue,  Suite  100, 
Portland,  Oregon  97266  (telephone  503/ 
231-6179;  facsimile  503/231-6195), 

email:  coastal cutthroat@fws.gov. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 
kemper  McMaster,  State  Supervisor, 
503/231-6179. 

SUPPLEMENTARY  INFORMATION:  Based  on 
questions  we  have  received  regarding 
the  application  of  the  take  prohibition  of 
section  9  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  to  the 
potential  listing  of  coastal  cutthroat 
trout  [Oncorhyncbus  clarki  clarki)  as 
threatened,  we  are  providing  the 
following  clarification  of  our  position 
relative  to  take  prohibitions  for 
threatened  species. 

Background 

On  April  5. 1999,  the  National  Marine 
Fisheries  Seivice  (NfMFS)  and  the 
Service  jointly  published  a  proposed 
rule  (64  FR  16397)  to  list  the 
Southwestern  Washington/Columbia 
River  coastal  cutthroat  trout 
evolutionarily  significant  unit  (ESU)  in 
Washington  and  Oregon  as  threatened. 
On  November  22,  1999,  we  assumed 
sole  regulatory  jurisdiction  over  all  life 
forms  of  coastal  cutthroat  trout  under 
the  Act  (see  65  FR  21376).  On  April  14, 
2000  (65  FR  20123),  we  extended  by  6 
months  (until  October  5,  2000)  the 
timeframe  to  take  final  action  on  the 
proposed  rule.  We  needed  additional 
time  to  review  new  information 
available  since  the  status  review  was 
published  and  to  examine  the  role  of 
hatchery  and  above-barrier  populations 
of  the  coastal  cutthroat  trout  within 
southwest  Washington  and  the 
Columbia  River  and  their  importance  to 
conservation  of  the  species  in  this  area. 
Consequently,  we  will  take  final  action 
on  the  April  5,  1999,  proposed  rule  by 
October  5,  2000. 

Section  9  of  the  Act  prohibits  certain 
activities,  including  take,  for 
endangered  species.  Section  4(d)  of  the 
Act  allows  the  prohibition  of  any  of 
these  activities  for  threatened  species, 
through  promulgation  of  a  special  rule. 
The  April  5,  1999,  proposed  rule 
included  the  stipulation  that  protective 
regulations  pursuant  to  section  4(d)  of 
the  Act  would  be  addressed  in  the 
future  and  that  all  relevant  National 
Environmental  Policy  Act  (NEPA)  and 
Regulatory  Flexibility  Act  (RFA) 
requirements  would  be  met  at  that  time. 
This  stipulation  reflects  the  approach 
that  NMFS  takes  when  proposing  a 
species  as  threatened  under  the  Act. 
However,  the  Service  promulgated 
regulations  establishing  prohibitions  for 
all  threatened  species  under  its 
jurisdiction  on  April  28,  1978  (43  FR 
18181),  and  amended  these  regulations 
on  May  31,  1979  (44  FR  31580).  As  a 
result,  our  regulations  at  50  CFR  17.31 
apply  all  of  the  take  prohibitions  for 


endangered  species  at  §  17.21,  except 
§  17.21(c)(5),  to  threatened  wildlife. 
Since  we  now  have  sole  regulatory 
authority  for  coastal  cutthroat  trout, 
these  regulations  will  apply  at  the  time 
of  listing  of  any  coastal  cutthroat  trout. 
Therefore,  further  action  relative  to 
NEPA  and  RFA  requirements  is  not 
necessary  for  application  of  these 
regulations  to  coastal  cutthroat  trout  in 
Southwestern  Washington/Coliunbia 
River  region,  should  the  proposed 
listing  be  finalized. 

The  regulations  at  50  CFR  17.21  and 
17.31  prohibit  taking  (to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
captxure  or  collect,  or  attempt  to  engage 
in  any  such  conduct)  of  listed  species  of 
fish  or  wdldlife  without  a  special 
exemption.  Harm  is  further  defined  to 
include  significant  habitat  modification 
or  degradation  that  results  in  death  or 
injiuy  to  listed  species  by  significantly 
impairing  behavioral  patterns  such  as 
breeding,  feeding,  or  sheltering.  Harass 
is  defined  as  creating  the  likelihood  of 
injury  to  listed  species  to  such  an  extent 
as  to  significantly  disrupt  normal 
behavior  patterns,  which  include,  but 
are  not  limited  to,  breeding,  feeding,  or 
sheltering  (50  CFR  17.3). 

We  recognize  that  some  activities  that 
provide  for  the  conservation  of  the 
species  may  result  in  harm  or 
harassment  to  individual  coastal 
cutthroat  trout.  These  activities  may  be 
permitted  through  a  section  10(a)(1)(A) 
permit.  In  the  future,  we  may  also 
implement  a  section  4(d)  rule  to  remove 
the  prohibition  against  take  resulting 
ft'om  activities  that  contribute  to  the 
conservation  of  the  species.  Such  a  4(d) 
rule  must  go  through  a  full  regulatory 
process,  including  publication  of  a 
proposal  in  the  Federal  Register  and  a 
public  comment  period.  For  example,  a 
section  4(d)  rule  could  remove  the 
prohibition  against  take  resulting  from 
State-regulated  recreational  fisheries  or 
activities  covered  by  local  land-use 
planning  regulations,  so  long  as  such 
activities  provide  for  the  conservation  of 
the  species.  Activities  that  may  result  in 
harm  or  harassment  to  individual 
coastal  cutthroat  trout  may  also  be 
permitted  through  section  10(a)(1)(B) 
with  the  development  of  a  habitat 
conservation  plan  that  minimizes  and 
mitigates  the  impact  to  the  maximum 
extent  practical. 

Activities  That  Would  Not  Constitute  a 
Violation  of  Section  9  of  the  Act 

Our  polirv,  as  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34272),  is  to  identify  to  the  maximiun 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act,  as 


stipulated  in  50  CFR  17.21  and  17.31. 
By  presenting  this  information,  we  hope 
to  increase  public  awareness  of  the 
potential  effects  of  the  proposed  listing 
on  new  and  ongoing  activities  within 
the  range  of  coastal  cutthroat  trout  in 
the  Southwest  Washington/Columbia 
River  region.  We  believe  the  following 
actions  would  not  be  likely  to  result  in 
a  violation  of  section  9,  provided  the 
activities  are  carried  out  in  accordance 
with  all  existing  regulations  and  permit 
requirements: 

(1)  Actions  that  may  affect  coastal 
cutthroat  trout  and  are  authorized, 
fimded,  or  earned  out  by  a  Federal 
agency  when  the  action  is  conducted  in 
accordance  with  an  incidental  take 
statement  issued  by  us  piu'suant  to 
section  7  of  the  Act; 

(2)  State,  local,  and  other  activities  for 
the  conservation  of  the  coastal  cutthroat 
trout  approved  by  us  tmder  section  4(d), 
section  6(c)(1),  or  section  10(a)(1)  ofihe 
Act; 

(3)  The  planting  of  native  vegetation 
vdthin  riparian  areas,  using  hand  tools 
or  mechanical  auger.  This  does  not 
include  any  site  preparation  that 
involves  the  removal  of  native 
vegetation  (such  as  deciduous  trees  and 
shrubs)  or  that  goes  beyond  that 
necessary  to  plant  individual  trees, 
shrubs,  or  other  plants; 

(4)  The  installation  of  fences  to 
exclude  livestock  impacts  to  the 
riparian  area  and  stream  channel.  The 
installation  of  new  off-channel  livestock 
watering  facilities  and  the  operation  and 
maintenance  of  existing  off-channel 
livestock  watering  facilities  when  such 
facilities  consist  of  low-voliune 
pumping,  gravity  feed,  or  well  systems, 
and  employ  in-water  intakes  that  are 
screened  consistent  with  NMFS'  current 
Juvenile  Fish  Screen  Criteria  For  Piunp 
Intakes.  This  does  not  include  the 
potential  impacts  associated  with  the 
grazing  activity  itself  or  negative  effects 
attributable  to  depleting  stream  flow 
due  to  water  withdrawal; 

(5)  The  placement  of  human  access 
barriers,  such  as  gates,  fences,  boulders, 
logs,  vegetative  buffers,  and  signs,  to 
limit  use-  and  disturbance-associated 
impacts.  These  impacts  may  include 
timber  theft,  disturbance  to  wildlife, 
poaching,  illegal  dumping  of  waste, 
erosion  of  soils,  and  sedimentation  of 
aquatic  habitats,  particularly  in 
sensitive  areas  such  as  riparian  habitats 
or  geologically  unstable  zones.  This 
does  not  include  road  maintenance  or 
the  potential  impacts  associated  with 
the  road  itself; 

(6)  The  current  operation  and 
maintenance  of  fish  screens  on  various 
water  facilities  that  meet  the  current 
NMFS'  Juvenile  Fish  Screen  Criteria  for 
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I*ump  Intakes.  This  does  not  include  the 
use  of  traps  or  other  collection  devices 
at  screen  installations,  operation  of  the 
diversion  structure,  or  negative  effects 
attributable  to  depleting  stream  flow 
due  to  water  diversion; 

(7)  The  installation,  operation,  and 
maintenance  of  screens  where  the 
existing  canal  or  ditch  is  located  off  the 
main  stream  channel  when:  (a)  The 
canal  or  ditch  is  dewatered  prior  to 
screen  and  bypass  installation  and  prior 
to  fish  entering  the  canal  or  ditch;  (b) 
Installed  screens  and  bypass  structiues 
meet  the  current  NMFS'  Juvenile  Fish 
Screen  Criteria;  and  (c)  Bypass  is 
accomplished  through  free  (volitional) 
access,  with  adequate  velocities, 
construction  materials,  and  stream  re- 
entry conditions  that  will  not  result  in 
harm  or  death  to  fish.  This  does  not 
include  the  use  of  traps  or  other 
collection  devices  at  screen 
installations,  placement  or  operation  of 
the  diversion  structiue,  or  negative 
effects  attributable  to  depleting  stream 
flow  due  to  water  diversion; 

(8)  The  general  maintenance  of 
existing  structures,  such  as  homes, 
apartments,  and  commercial  buildings, 
which  may  be  located  in  close 
proximity  to  a  stream  corridor,  but 
outside  of  the  stream  channel.  This  does 
not  include  potential  impacts  associated 
with  sediment  or  chemical  releases  that 
may  adversely  affect  coastal  cutthroat 
trout  or  their  habitat,  nor  does  this 
include  those  activities  that  may 
degrade  existing  riparian  areas  or  alter 
streambanks  (such  as  removal  of 
streamside  vegetation  and  streambank 
stabilization);  and 

(9)  The  lawful  use  of  existing  State, 
county,  city,  and  private  roads.  This 
does  not  include  road  maintenance  and 
the  potential  impacts  associated  with 
the  road  itself  that  may  destroy  or  alter 
coastal  cutthroat  trout  habitat  (such  as 
grading  luiimproved  roads,  stormwater 
and  contaminant  runoff  ft-om  roads, 
failing  road  culverts,  and  road  culverts 
that  block  fish  migration),  unless 


authorized  by  us  through  section  6,  7,  or 
10  of  the  Act. 

Activities  That  Would  Lonititule  a 
Violation  of  Section  9  of  the  Act 

We  believe  that  the  following  coiUd 
result  in  a  violation  of  section  9: 

(1)  Take  of  coastal  cutthroat  trout 
without  a  permit  or  other  authorization 
from  us.  Take  includes  harassing, 
harming,  pursuing,  hunting,  shooting, 
woimding,  killing,  trapping,  captxiring, 
or  collecting,  or  attempting  any  of  these 
actions,  except  in  accordance  with 
applicable  State,  National  Park  Service, 
and  Tribal  fish  and  wildlife 
conservation  laws  and  regiilations; 

(2)  To  possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  coastal 
cutthroat  trout; 

(3)  Introduction  of  nonnative  fish 
species  that  compete  or  hybridize  with, 
or  prey  on,  coastal  cutthroat  trout; 

(4)  hnplementation  of  activities  that 
destroy  or  alter  coastal  cutthroat  trout 
habitat  including,  but  not  limited  to: 
dredging,  channelization  or  diversion; 
riparian  vegetation  removal  that  leads  to 
reduced  shade  or  the  recruitment  of 
large  woody  debris;  in-stream  vehicle 
operation  or  streambed  material 
removal;  grading  unimproved  roads; 
road  maintenance  activities  such  as 
side-casting  into  riparian  zones  or 
waterways;  failure  to  control  stormwater 
and  contaminant  runoff  fi'om  roads  or  to 
maintain  failing  road  culverts;  and 
installation  of  road  culverts  that  block 
fish  migration;  or  other  activities  that 
result  in  the  destruction  or  significant 
degradation  of  water  quality  or  quantity, 
water  temperature,  cover,  channel 
stability,  substrate  composition, 
turbidity,  and  migratory  corridors  used 
by  the  species  for  foraging,  cover, 
migration,  and  spawning; 

(5)  Discharges,  release,  or  dumping  of 
toxic  chemicals,  silt,  or  other  pollutants 
into  waters  supporting  coastal  cutthroat 
trout  that  result  in  death  or  injury  of 
individuals  of  the  species,  including 
misuse  of  toxic  chenucals  that  enter  the 
water  and  resiUt  in  death  or  injiuy  of 
individuals;  and 


(6)  Destruction  or  alteration  of  stream, 
riparian,  estuarine,  or  lakeshore  habitat 
and  adjoining  uplands  of  waters 
supporting  coastal  cutthroat  trout  by 
timber  harvest,  grazing,  mining, 
hydropower  development,  road 
construction,  habitat  restoration,  or 
other  development  activities  that  result 
in  long-  or  short-term  destruction  or 
significant  degradation  of  water  quality 
or  quantity,  water  temperature,  cover, 
channel  stability,  substrate  composition, 
turbidity,  and  migratory  corridors  used 
by  the  species  for  foraging,  cover, 
migration,  and  spawning. 

We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity.  We  do  not  consider  these 
lists  to  be  exhaustive  and  provide  them 
as  information  to  the  public. 

Comments  Solicited 

This  rulemaking  action  does  not 
propose  any  changes  to  the  regulation 
prohibiting  take  for  threatened  wildlife, 
as  stipulated  in  50  CFR  17.31,  or  the 
manner  in  which  this  prohibition  is 
applied.  We  are  soliciting  comments  on 
the  above  list  of  activities  that  would, 
and  would  not,  likely  constitute  a 
violation  of  section  9  of  the  Act.  We  are 
not  soliciting  comments  on  the 
application  of  this  regulation  to  any 
other  populations  of  coastal  cutthroat 
trout  that  may  be  listed  in  the  future. 

Author:  The  primary  authors  for  this 
rulemaking  action  are  John  A.  Young. 
Regional  Office,  Region  1,  and  Robin 
Bown,  Oregon  State  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  July  6.  2000. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  00-17921  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

■  Oocket  No   0(V-<j53-1] 

Notice  of  Request  for  Approval  of  ar> 
Information  Collection 

agency:  Ammai  and  Plant  Health 
Inspect-  on  Service,  USDA. 

ACTION:  New  information  collection; 
comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  approval  of  an  information 
collection  to  gather  data  on  the  health 
status  of  swine  by  conducting  a  national 
on-farm  study  of  swine,  Swine  2000,  in 
support  of  the  National  Animal  Health 
Monitoring  System. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  September 
12.  2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  00-053- 
1,  Regulatory  Analysis  and 
Development,  PPD',  APHIS,  Suite  3C03. 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  00-053-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue. 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

.\PHIS  documents  published  in  the 
Federal  Regi.ster,  and  related 
inionnation,  including  the  names  of 
organizations  and  individuals  who  have 


commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  Swine  2000 
activities,  contact  Ms.  Marj  Swanson, 
Management  Analyst,  Centers  for 
Epidemiology  and  Animal  Health,  VS, 
APHIS,  555  S.  Howes,  Fort  Collins,  CO 
80521;  (970)  490-7978.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5086. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Animal  Health 
Monitoring  System  (Swine  2000). 

OMB  Number:  0579-XXXX. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  United  States 
Department  of  Agricultiu-e  is 
responsible  for  protecting  and 
improving  the  health,  quality,  and 
marketability  of  our  nation's  animal  and 
poultrj'  populations  by  preventing  the 
spread  of  contagious,  infectious,  or 
communicable  animal  diseases  from  one 
State  to  another  and  by  eradicating  such 
diseases  from  the  United  States  when 
feasible.  In  connection  with  this 
mission,  the  Animal  and  Plant  Health 
Inspection  Service  operates  the  National 
Animal  Health  Monitoring  System 
(NAHMS),  which  collects,  on  a  national 
basis,  statistically  valid  and 
scientifically  soiuid  data  on  the 
prevalence  and  economic  importance  of 
livestock  and  poultry  diseases. 
Information  from  these  studies  is 
disseminated  and  used  by  livestock  and 
poultry  producers,  consumers,  animal 
health  officials,  private  veterinary 
practitioners,  animal  industry  groups, 
pohcymakers,  public  health  officials, 
the  media,  educational  institutions,  and 
others  to  improve  agriculture's 
productivity  and  competitiveness. 

NAHMS'  national  studies  have 
evolved  into  a  collaborative  industry 
and  government  initiative.  We  are  the 
only  agency  responsible  for  collecting 
national  data  on  animal  and  poultry 
health.  Participation  in  any  NAHMS 
study  is  voluntary,  and  all  data  are 
confidential. 

The  Swine  2000  project  will  identify 
factors  associated  with  the  shedding  of 
specific  pathogens  by  swine,  describe 
antimicrobial  usage,  and  describe 


animal  health  management  practices 
and  their  relationship  to  swine  health. 
In  addition,  data  collected  through  our 
Swine  2000  project  will  be  used  to 
describe  the  changes  in  management 
practices  and  animal  health  in  swine 
operations  by  comparing  certain  data 
gathered  in  1990  and  1995  with  data 
gathered  in  the  Swine  2000  project. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  use  of  this  information 
collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  this 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g.. 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.64577  hours  per  response. 

Respondents:  Industry  personnel, 
private  veterinary  practitioners, 
company  and  independent  producers, 
academicians.  State  veterinary'  medical 
officers,  and  State  public  health 
officials. 

Estimated  annual  number  of 
respondents:  17,800. 

Estimated  annual  number  of 
responses  per  respondent:  1.03089. 

Estimated  annual  number  of 
responses:  18,350. 

Estimated  total  annual  burden  on 
respondents:  11,850  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
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lor  (JMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  11th  day  of 
July  2000. 
Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  00-17887  Filed  7-13-00;  8:45  ami 

BILUNG  CODE  3410-34-U 

DEPARTMENT  OF  AGRICULTURE 

Anima!  and  Plant  Heait^^  nsoection 
Service 

'Docket  No  00-064-1^ 

Secretary  s  Advisorv  Committee  on 
Foreign  Animai  and  Poultry  Diseases; 
Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

OATES:  Sessions  will  be  held  from  8  a.m. 
to  5  p.m.  on  August  1-2,  2000,  and  from 
8  a.m.  to  12  noon  on  August  3,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  USDA  Center  at  Riverside  in 
Conference  Centers  C  and  D,  4700  River 
Road,  Riverdale.  MD. 
FOR  FURTHER  INFORIMATION  CONTACT:  Dr. 
Joseph  Annelli.  Chief  Staff  Veterinarian, 
Emergency  Programs  Staff,  VS,  APHIS, 
4700  River  Road  Unit  41,  Riverdale,  MD 
20737-1231; 

"^01)  734-8073 
SUPPLEMENTARY  INFORMA-|ON:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(the  Committee)  advises  the  Secretary  of 
Agriculture  on  actions  necessary  to 
prevent  the  introduction  of  foreign 
diseases  of  livestock  and  poultry  into 
the  United  States.  In  addition,  the 
Committee  advises  the  Secretary  on 
contingency  planning  and  on 
maintaining  a  state  of  preparedness  to 
deal  with  these  diseases,  if  introduced. 

The  meeting  will  focus  on  the  U.S. 
animal  health  em^jrgency  management 
system  and  the  foreign  animal  disease 
situation  worldwide  and  its  relevance  to 
the  United  States.  The  meeting  will  be 
open  to  the  ooblic.  However,  due  to  the 
time  constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions. 

You  may  obtain  an  agenda  for  the 
meeting  by  contacting  Dr.  Joseph 
Annelli  at  the  address  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


You  may  file  written  statements  on 
meeting  topics  with  the  Committee 
before  or  after  the  meeting  by  sending 
them  to  Dr.  Joseph  Annelli  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  may  also  file 
written  comments  at  the  time  of  the 
meeting.  Please  refer  to  Docket  No.  00- 
064-1  when  submitting  your  comments. 

This  meeting  notice  is  given  pursuant 
to  section  10  of  the  Federal  Advisory 
Committee  Act. 

Done  in  Washington,  DC,  this  11th  day  of 
July  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-17888  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Deschutes  Provinciai  interagency 
Executive  Committee  IPIEC;,  Advisory 
Comminee  Meeting 

AGENCY:  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  August  16-17, 
2000  at  the  Confederated  tribes  of  Warm 
Springs  Forestry  and  Fire  Management 
Conference  room  at  4430  Upper  Dry 
Creek  Road  in  Warm  Springs,  Oregon. 
The  first  day  will  be  a  field  trip  starting 
at  10  am  to  visit  vegetation  management 
projects  on  Tribal  lands.  The  second  day 
will  be  a  business  meeting  starting  at  9 
am  at  the  Jefferson  County  Fireball  on 
the  corner  of  Adam  and  "J"  Street  in 
Madras,  Oregon.  Agenda  items  will 
include  Rechartering,  United  Federal 
Policy  on  Water  Quality  Monitoring, 
Roadless  Area  EIS,  Recreation  Initiative, 
Update  on  the  Lower  Snake  Dams, 
Hosmer  EA,  Info  Sharing  and  a  Public 
Forum  from  3  pm  till  3:30  pm.  All 
Deschutes  Province  Advisory 
Committee  Meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDA,  Bend-Ft.  Rock  Ranger  District. 
1230  N.E.  3rd,  Bend,  OR  97701,  Phone 
(541) 383-4769. 

Dated:  July  10,  2000. 
Rebecca  Heath, 

Acting  Deschutes  National  Forest  Superior. 
|FR  Doc.  00-17907  Filed  7-13-00;  8:45  am] 

BU.UNG  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  August  14,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
24.  April  21  and  Ma}  lt\  2000,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
pubhshed  notices  (65  FR  15897,  21395 
and  34145)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  ser\'ices  are  hereby 
added  to  the  Procurement  List: 

Commodities 

PVA  Sponge  Mop  Refill 

MR.  1037 

Computer  Accessories 

6150-00-NIB-0005  (Surge  Protectors) 
6150-00-NIB-0006  (Surge  Protectors) 
7045-OO-NIB-O052  (CD  Jewel  Cases) 
7045-OO-NIB-O053  (Computer 

Maintenance  Products) 
7045-0O-NIB-0056  (Computer 

Maintenance  Products) 
7045-00-NIB-0057  (Computer 

Maintenance  Products) 
7045-00-NIB-0076  (Keyboard  Drawers) 
7045-00-NIB-0077  (Anti-Glare  Screens) 
7045-0O-NIB-O103  (CD  Jewel  Cases) 
7045-00-NIB-0104  (CD  Jewel  Cases) 
7045-OO-NIB-0105  (Keyboard  Drawers) 
7045-00-NIB-0106  (Keyboard  Drawers) 
7045-00-NIB-0107  (Computer 

Maintenance  Products) 
7O45-OO-NIB-0108  (Computer 

Maintenance  Products) 
7045-00-NIB-Olll  (Anti-Glare  Screens) 
7O45-O0-NIB-O112  (Anti-Glare  Screens) 
7045-00-NIB-0113  (Computer 

Maintenance  Products) 
7O45-00-NIB-0121  (Desktop  Media 

Storage) 
7045-00-NIB-0123  (Desktop  Media 

Storage) 
7O45-0C>-NIB-0124  (Desktop  Media 

Storage) 
ru45-00-NIB-0125  (Desktop  Media 

Storage) 
7045-O0-NIB-0126  (Desktop  Media 

Storage) 
7045-00-NIB-0129  (Desktop  Media 

Storage) 
7045-00-NIB-0131  (Desktop  Media 

Storage) 

Services 

Grounds  Maintenance 

U.S.  Army  Reserve  Centers  at  the 
following  locations: 

Lydia  Street  Extension,  Waterbury, 

Cormecticut 
Phelps  Road,  East  Windsor, 

Connecticut 

AMSA  69 


26  Seamans  Lane,  Milford, 

Connecticut 
499  Mile  Lane,  Middletown, 

Connecticut 
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AMSA  72 

536  Spring  Street,  Windsor  Locks, 

Cormecticut 
200  Wintergreen  Avenue,  New  Haven. 

Connecticut 
180  High  Street,  Fairfield, 

Connecticut 
700  South  Quaker  Lane,  West 

Hartford,  Cormecticut 

Janitorial  /Custodial 

Bureau  of  Land  Management, 
Montana  State  Office  Fire  Ofilce 
Complex  for  the  following  locations  in 
Billings,  Montana: 

The  Fire  Operations  and  Air  Tanker 
Base  Building,  1299  Rimtop  Drive 

Billings  Zone  Fire  Cache  Building, 
Airport  Industrial  Park  IP-7,  551 
Northview  Drive 

This  action  does  not  affect  cxurent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  conunodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  coihmodities 
deleted  from  the  Procurement  List 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procm-ement  List: 

Liner,  Trousers,  Cold  Weather 

8415-01-180-0376 

8415-01-180-0377 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

(PR  Doc.  00-17891  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  6353-01-P 


PEOPlF  A'-^( 


CR  PURCHASE  FROM 
ARE  BLIND  OR 

SABLED 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Prociu^ment  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  bv  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  14,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  fi-om 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
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List  for  production  by  the  nonprofit 
agencies  listed: 

Administrative/General  Support 
Services,  U.S.  Customs  Service  CMC, 
423  Canal  Street,  New  Orleans, 
Louisiana,  NPA:  The  Lighthouse  for 
the  Blind  in  New  Orleans,  New 
Orleans,  Louisiana 

Food  Service  Attendant,  Pope  Air  Force 
Base,  North  Carolina,  NPA:  Fairfax 
Opportunities  Unlimited,  Inc., 
Alexandria.  Virginia 

Furniture  Rehabilitation,  U.S. 
Department  of  Agriculture,  14th  & 
Independence  Avenue,  SW, 
Washington.  DC  (10%  of  the  USDA's 
requirement),  NPA:  J.  M.  Murray 
Center,  Inc.,  Cortland,  New  York 

Janitorial/Custodial,  Department  of  the 
Treasury,  Federal  Law  Enforcement 
Training  Center,  Child  Care  Center, 
Building  315,  Glynco,  Georgia,  NPA: 
Goodwill  Industries  of  the  Coastal 
Empire,  Inc.,  Savannah,  Georgia 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-17892  Filed  7-13-00;  8:45  am) 

BHXMG  CODE  6353-01-P 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meeting 

agency:  U.i).  Commission  on  Civil 

R.^hts. 

DATE  AND  TIME:  Friday,  July  21,  2000, 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  June  16,  2000 
Meeting 

UI.  Announcements 

rv.  Staff  Director's  Report 

V.  State  Advisory  Committee 
Appointments  for  Arkansas  and 
Oklahoma 

VI.  "Fair  Employment  Enforcement 
Efforts:  Overcoming  the  Past, 
Focusing  on  the  Future:  An 
Assessment  of  EEOC's  Enforcement 
Efforts"  Report 

VII.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson.  Press  and 
Communications,  (202)  376-8312. 

Edward  A.  Hailes,  Jr., 

Acting  General  Counsel. 

[FR  Dot;.  00-18021  Filed  7-12-00;  2:11  pml 

8IUJNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade  Zones  Board 
[Docket  6-2000] 

P-oposed  Foreign-Trade  Zone — City  of 
Ene  iCounty  ot  Eriei  Pennsylvania 
Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Erie- Western 
Peimsylvania  Port  Authority,  to 
establish  a  general-purpose  foreign-trade 
zone  in  the  City  of  Erie  (County  of  Erie), 
Peimsylvania  {Doc.  6-2000,  65  FR 
12970,  3/10/00),  has  been  amended  to 
include  an  additional  non-contiguous 
site  (450  acres)  at  the  Erie  International 
Airport  in  Erie.  The  site  includes  air 
cargo  facilities  and  a  planned  industricil 
park.  The  site  is  owned  and  operated  by 
the  Erie  Municipal  Airport  Authority. 
The  Erie  International  Airport  is  a 
Customs  port  of  entry  (within  the 
Cleveland  Customs  Service  port  area). 

As  amended,  the  zone  proposal  will 
consist  of  a  total  of  two  sites  (476  acres) 
in  the  City  of  Erie.  The  application 
otherwise  remains  unchanged. 

The  comment  period  is  reopened 
until  August  17,  2000.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below. 

A  copy  of  the  application  and  the 
amendment  and  accompanying  exhibits 
are  available  for  public  inspection  at  the 
following  locations: 
Erie  County  Public  Library,  Raymond 

M.  Blasco,  MD,  Memorial  Library,  160 

East  Front  Street,  Erie,  PA  16507. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008,  U.S.  Department  of  Commerce, 

14th  &  Peimsylvania  Avenue,  NW, 

Washington,  DC  20230. 

Dated;  July  10,  2000. 
Dennis  Puccinelii, ' 

Executive  Secretary. 

[FR  Doc.  00-17905  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign- ^'aoe  /..(-es  Boar-i 
[Docket  36-2000] 

Foreign  Trade  Zone  173 — Grays 
Harbor  County,  Washington; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Port  of  Grays  Harbor 
(PGH),  grantee  of  Foreign-Trade  Zone 
173,  requesting  authority  to  expand  its 
zone  in  Grays  Harbor  County, 


Washington,  adjacent  to  the  Aberdeen 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  July 
10,  2000. 

FTZ  173  was  approved  on  February  1, 
1991  (Board  Order  503,  56  FR  5384,  2/ 
11/91)  and  includes  subzone  status  for 
the  manufacturing  plant  of  Lamb-Grays 
Harbor  Company  (Subzone  173 A)  in 
Hoquiam.  The  general-piu-pose  zone 
currently  consists  of  five  sites  (589 
acres)  in  Grays  Harbor  County:  Site  1 
(292  acres)— PGH  Port  Industrial  area, 
including  a  marine  terminal  complex, 
Aberdeen  and  Hoquiam;  Site  2  (45 
acres) — PGH  Industrial  Development 
District  No.l,  Harbor  Navigation 
Channel,  Hoquiam;  Site  3(132  acres] — 
Bowerman  Airfield  and  adjacent 
industrial  park,  Grays  Harbor  County; 
Site  4  (117  acres)— PGH  industrial 
parcel  on  State  Highway  105,  Westport 
Marina,  Westport;  and.  Site  5  (3  acres) — 
Westport  Marina,  Main  Dock,  Westport. 

The  applicant  is  now  requesting 
authority  to  expand  its  general-purpose 
zone  to  enlarge  Site  1  and  to  add  2  new 
sites  in  Grays  Harbor  County.  Site  1  wiU 
be  expanded  from  292  acres  to  367  acres 
at  the  PGH-Port  Industrial  Area  site  in 
Hoquiam  and  Aberdeen.  The  two  new 
proposed  sites  are  as  follows:  Proposed 
Site  6  (150  acres)— PGH  Terminal  3, 
Marine  Terminal  and  Industrial  Park, 
616  Airport  Way  and  400  Airport  Way, 
Hoquiam;  and.  Proposed  Site  7  (440 
acres) — Satsop  Development  Park,  471 
Lambert  Road,  Elma.  Expanded  Site  1 
and  Proposed  Site  3  are  owned  by  PGH 
and  Proposed  Site  2  is  owned  by  the 
Grays  Harbor  Public  Development 
Authority.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  ft'om  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  12,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  27,  2000). 

A  copy  of  the  application  and 
accompanying  e.xhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
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Office  of  the  Port  of  Grays  Harbor,  111 
S.  Wooding  Street,  Aberdeen,  WA 
98520. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  July  10,  2000. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  00-17906  Filed  7-13-00;  8:45  am] 

WLL'NG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Aadministratlon 

(Application  No   00-00003] 

Export  Trade  Certificate  of  Review 

agency;  interiidtionaJ  Trade 

.\dministration.  Department  of 

I  'ommerce. 

ACTION:  Notice  of  Issuance  of  an  Export 

Trade  Certificate  of  Review. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  North  American  Fruit 
Trading  Alliance,  L.L.C.  ("NAFTA"). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Morton  Schnabei,  Director,  Office  of 
Fixport  Trading  Company  Affairs, 
International  Trade  Administration, 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
ttie  Export  irdding  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  ID  are 
found  at  15  CFR  Part  325  (1999). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
'A-ithin  30  davs  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

Processed  red  cherries  (prunus 
cerasus);  cherry  products  including  but 


not  limited  to  cherry  pie  filling,  water 
pack  cherries,  cherry  juice  concentrate, 
dried  cherries,  frozen  pack  cherries, 
individually  quick  frozen  cherries, 
cherry  sausage,  cherry  jams,  jellies  and 
sauces. 

Processed  sweet  cherries  including 
but  not  limited  to  individually  quick 
fi-ozen  and  stored  in  freezer  (IQF); 
cherries  canned  in  water,  light  syrup, 
heavy  syrup,  extra  heavy  syrup  or  as  a 
pie  fill;  and  juice  from  sweet  cherries. 

2.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  know-how, 
and  semiconductor  mask  works, 
involving  cherry  processing. 

3.  Export  Trade  Facilitation  Services  (as 
they  Relate  to  the  Export  of  Products 
and  Technology  Rights) 

Trade  promotion,  marketing,  sales, 
and  transportation  services  (including 
packing,  transportation,  wharfing  and 
handling,  trade  documentation,  freight 
forwarding,  storage,  and  customs 
clearance). 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Gueun, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (Within  the  Meaning  of 
Section  325.2(1)  of  the  Regulations) 

Graceland  Fruit,  Inc.,  Frankfort,  MI; 
Bumette  Foods,  Inc.,  Elk  Rapids,  MI; 
Milne  Fruit  Products,  Inc.,  Prosser,  WA 
(Controlling  Entity:  Ocean  Spray 
Cranberries,  Inc.,  Lakeville,  MA);  and 
Northern  Michigan  Fruit  Co.,  Omena, 
MI. 

Export  Trade  Activities  and  Methods  of 
Operation 

NAFTA  and  its  Members  may  engage 
in  the  following  activities  with  respect 
to  Export  Markets: 

1.  Negotiate  and  enter  into  agreements 
with  buyers  in  the  Export  Markets; 

2.  Negotiate  and  enter  into  agreements 
with  foreign  governments  and  other 
persons  in  the  Export  Markets  regarding 
the  quantities,  time  periods,  prices, 
terms,  and  conditions  upon  which  the 
Members  will  export  Products  and/or 
Technology  Rights  through  NAFTA; 

3.  Allocate  export  sales  and/or  Export 
Markets  among  the  Members  on  the 
basis  of  each  Member's  commitment  of 
Products  and/or  Technology  Rights  for 
export; 


4.  Establish  prices  and  terms  of  sale 
for  the  Export  Markets; 

5.  Use  tne  NAFTA  or  other  common 
brand  or  label; 

6.  Negotiate  and  enter  into  agreement, 
on  behalf  of  and  with  the  advice  of  the 
Members,  for  the  provision  of  Export 
Trade  Facilitation  Services  (including 
trade  shows,  advertising,  and  contract 
marketing  services); 

7.  Share  among  the  Members  the  cost 
of  Export  Trade  Facilitation  Services; 

8.  Enter  into  exclusive  distribution 
agreements  in  Export  Markets  for 
Products  and/or  Technology  Rights  with 
non-Members;  "Exclusive"  means  that 
the  non-Member  distributor  may  agree 
not  to  represent  any  person  or  firms 
other  than  NAFTA  in  the  export  of 
Products  and/or  Technology  Rights  in 
any  Export  Markets;  and/or  NAFTA  may 
agree  not  to  export  Products  and/or 
Technology  Rights  in  any  Export  Market 
through  any  distributor  other  than  that 
non-Member  distributor; 

9.  Advise  and  cooperate  with  the 
United  States  Government  or  any 
agency  of  the  United  States  Government 
in  establishing  procedures  regulating 
the  export  of  F*roducts  and/ or 
Technology  Rights;  and 

10.  Conduct  product  research  and 
design  for  Products  (and  develop, 
obtain,  and  license  associated 
Technology  Rights)  only  when 
conducted  exclusively  for  export, 
including  meeting  foreign  regulatory 
requirements  and  foreign  buyers 
specifications,  and  identifying  and 
designing  for  foreign  buyer  preferences; 
provided,  however,  that  the  Export 
Trade  Activities  and  Methods  of 
Operation  do  not  cover  activity  that 
relates  to  the  use  of  Technology  Rights 
for  the  U.S.  domestic  market. 

Definition 

"Supplier"  means  a  person,  including 
each  member,  who  produces,  provides, 
or  sells  Products,  Technology  Rights,  or 
Export  Trade  Facilitation  Services. 

"Member"  means  a  person  who  has 
membership  in  NAFTA  and  who  has 
been  certified  as  a  "Member"  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  NAFTA  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  or 
Supplier  any  information  that  is  about 
its  or  any  other  Member's  or  Supplier's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods. 
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unless  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public,  or  (2)  the  information  disclosed 
is  a  necessary  term  or  condition  {e.g., 
price,  time  required  to  fill  an  order,  etc.) 
Of  an  actual  or  potential  bona  fide  sale 
and  the  disclosure  is  limited  to  the 
prospective  purchasing  Member. 

2.  Meetings  at  which  NAFTA 
allocates  export  sales  among  Members 
and  establishes  export  prices  shall  not 
be  open  to  the  public. 

3.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  volimtary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products, 
Services  or  Technology  Rights  in 
specific  export  transactions.  A  Member 
may  withdraw  from  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  NAFTA,  a  copy  of  which 
NAFTA  shall  promptly  transmit  to  the 
Secretary  of  Commerce  and  the  Attorney 
General. 

4.  NAFTA  and  the  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  or  docvmients  when 
either  the  Attorney  General  or  the 
Secretary  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

5.  Each  Member  shall  determine 
independently  the  quantities  of 
Products  it  will  offer  to  export  or  sell 
through  NAFTA.  NAFTA  may  not 
require  any  Member  to  accept  any  order 
for  sale  or  to  export  any  minimum 
quantity  of  Products. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  NAFTA,  its 
Members  and  their  directors,  officers, 
and  employees  acting  on  their  behalf, 
from  private  treble  damage  actions  and 
governmental  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  diuing  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 


Dated:  July  11.2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  00-17909  Filed  7-13-00;  8:45  am] 

BILUNO  COOe  3S10-OIMt 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Applicatior  Nc    Ki  00002; 

Expor'  Trade  Certfticate  o'  Review 

agency:  international  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  Issuance  of  an  Export 

Trade  Certificate  of  Review. 

summary:  The  Department  of  Commerce 
issued  an  Export  Trade  Certificate  of 
Review  to  Consol  Energy,  Inc.  {"CEI") 
on  June  30,  2000.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1997).  The 
Office  of  Export  Trading  Company 
Affairs  ("OETCA")  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  siunmary  of  a  Certificate  in 
the  Federal  Register.  Under  Section  305 
(a)  of  the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct    a 

Export  Trade 

1.  Product 

Bituminous  Coal. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 


Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

CEI  and  its  Member  may  engage  in  the 
following  activities  with  respect  to 
Export  Markets: 

1.  Gather  and  share  market 
intelligence  about  CEI's  and  Member's 

,  mutual  international  competition  and 
the  purchasing  decisions  made  by 
foreign  buyers  in  the  Export  Markets; 

2.  Allocate  export  market 
opportunities  between  CEI  and  Member. 
As  sales  opportunities  arise  in  foreign 
countries,  CEI  and  Member  may  jointly 
determine  which  one  of  them  will  bid 
for  the  business.  CEI  and  Member  will 
not  compete  against  each  other  with 
respect  to  export  market  opportimities 
assigned  to  the  other; 

3.  Jointly  determine  the  price  at 
which  the  Product  will  be  sold  for  each 
such  foreign  business  opportunity; 

4.  Predetermine  which  of  CEI's  or 
Member's  coal  production  soiuces 
would  be  used  for  each  foreign  business 
opportunity; 

5.  Solicit  non-Member  Suppliers  of 
bituminous  coal  as  necessary  to  meet 
the  quantities  and/or  specifications 
required  by  a  particular  foreign  business 
opportunity; 

6.  Jointly  develop  logistical 
arrangements  for  the  export  of 
bituminous  coal  to  predetermined 
markets,  including  jointly  arranging 
shipping  schedules  and  negotiating 
rates  with 

Definitions 

1.  "Member"  (within  the  meaning  of 
Section  325.2(1)  of  the  Regulations) 
means  AMCI  Export  Corporation. 

2.  "Non-Member  Supplier"  means  a 
person,  not  a  Member  of  the  Certificate, 
who  produces,  provides,  or  sells 
bituminous  coal. 

Terms  and  Conditions  of  Certificate 

1 .  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  CONSOL  Energy  Inc.  nor  its 
Member  shall  intentionally  disclose, 
directly  or  indirectly,  to  each  other 
(including  parent  companies, 
subsidiaries,  or  other  entities  related  to 
CONSOL  Energy  Inc.  or  the  Member)  or 
to  any  non-Member  Suppliers  any 
information  regarding  CONSOL  Energy 
Inc.'s  or  Member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales,  capacity  to  produce  Products  for 
domestic  sale,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  such  information  is  already 
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generally  available  to  the  trade  or 
public. 

2.  CONSOL  Energy  Inc.  and  its 
Member  shall  determine  independently 
the  quantities  of  Product  each  will  offer 
to  export.  Neither  may  require  the  other 
to  export  any  minimum  quantity  of 
Product. 

3.  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
product  specifications  or  standards, 
export  prices,  product  quality  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing)  shall  be  in 
connection  only  with  actual  or  potential 
bona  fide  export  transactions  or 
opportunities  and  shall  include  only 
CONSOL  Energy,  Inc.  and  the  Member. 

4.  Participation  by  CONSOL  Energy, 
Inc.  and  the  Member  in  any  Export 
Trade  Activity  or  Method  of  Operation 
under  this  Certificate  shall  be  entirely 
voluntary,  subject  to  the  honoring  of 
contractual  commitments  for  sales  of 
Products  in  specific  export  transactions. 

5.  CONSOL  Energy  Inc.  and  the 
Member  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
1  lehalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 

( Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
(Commerce  believes  that  the  information 
or  docimients  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303  (a)  of  the  Act. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  July  6,  2000. 

Morion  Schnabel, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  00-17910  Filed  7-13-00;  8:45  am] 

BIUING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospneric 
Administration 


[I 


O^liOOC 


Submission  tor  OMB  Pevievv'; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  American  Fisheries  Act:  Vessel 
and  Processor  Permit  Applications. 

Form  Numbeiis):  None. 

OMB  Approval  Number.  0648-0393. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  83. 

Number  of  Respondents:  141. 

Average  Hours  Per  Response:  2  hours 
for  a  permit  application,  30  minutes  for 
a  replacement  vessel  application. 

Needs  and  Uses:  The  American 
Fisheries  Act  (AFA)  established  an 
allocation  program  for  the  pollock 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI). 
NOAA  issued  an  emergency  interim 
rule  to  give  immediate  effect  to  all  AFA- 
mandated  management  measures.  Under 
the  AFA,  only  vessels  and  processors 
that  meet  specific  qualifying  criteria  are 
eligible  to  fish  for  and  process  pollock 
in  the  BSAI.  The  BSAI  pollock  quota  is 
suballocated  to  groups  of  vessel  owners 
who  form  fishing  vessel  cooperatives 
under  the  AFA.  NOAA  administers  new 
AFA  fishing,  processing,  and 
cooperative  permits  for  the  BSAI 
pollock  fisher}'  through  application 
form  requirements  for  the  participants 
to  identify  and  permit  the  vessels  and 
processors  that  are  eligible  to  participate 
in  the  BSAI  pollock  fishery  by  requiring 
the  owners  of  vessels  and  processors  to 
submit  evidence  of  their  qualification  to 
participate  in  the  BSAI  pollock  fishery. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency.  Annual,  every  four  years, 
and  on  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  uriting  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  6086,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at 


lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  7.  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  00-17896  Filed  7-13-00:  8:45  am] 

BILUNC  CODE  3S1(>-22-F 


DEPAc-MEf^T  OF  COMMERCE 

Nato-a  Oceanic  and  Atmospheric 

Admi'^iSTratiOr' 

A^coa  pQin!  Cof^'on.  uavar^-  Ha.  NPL 
Site   Point  Comtor    'exas    No'^ce  of 
AvaiiaDihty  anc  Reoues!  *o'  Cerements 
on  a  Draft  Damage  Assess^e-'-  and 
Restoration  Pian'Envi'onr^iental 
Assessment  ♦of  Ecoiogicai  injuries  and 
Service  i-osses 

AGENCIES:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  United  States  Department  of 
the  Interior  (DOI);  Texas  Parks  and 
Wildlife  Department  (TPWD);  Texas 
General  Land  Office  (TGLO);  Texas 
Natural  Resources  and  Conservation 
Commission  (TNRCC). 
ACUON:  Notice  of  availability  of  a  Draft 
Damage  Assessment  and  Restoration 
Plan  and  Environmental  Assessment  for 
ecological  injuries  and  service  losses 
associated  with  the  Alcoa  Point 
Comfort/Lavaca  Bay  NPL  Site,  and  of  a 
30-day  period  for  public  comment  on 
the  draft  plan  beginning  July  14,  2000. 

summary:  Pursuant  to  43  CFR  11.32  and 
11.81 — .82,  notice  is  hereby  given  that  a 
docxmient  entitled,  "Draft  Damage 
Assessment  and  Restoration  Plan  and 
Environmental  Assessment  for  the  Point 
Comfort/Lavaca  Bay  NPL  Site  Ecological 
Injuries  and  Service  Losses"  (Draft 
DARP/EA)  is  available  for  public  review 
and  comment.  This  document  has  been 
prepared  by  the  state  and  federal  natural 
resource  trustee  agencies  listed  above  to 
address  natural  resource  injuries  and 
resource  services  losses  of  an  ecological 
nature  attributable  to  releases  of 
hazardous  substances  ft-om  the  Alcoa 
Point  Comfort/Lavaca  Bay  NPL  Site 
(Site).  This  Draft  DARP/EA  presents  the 
Trustees'  assessment  of  the  natiual 
resource  injuries  and  service  losses 
attributable  to  the  Site,  and  their 
proposed  plan  to  compensate  for  those 
losses  by  restoring  ecological  resources 
and  services.  In  an  effort  to  expedite 
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completion  of  the  restoration  planning 
process  for  this  Site,  the  current 
document  also  includes  an  evaluation  of 
the  terrestrial  resource  injuries  and 
ecological  losses  after  1999,  and  their 
corresponding  restoration  requirements, 
based  on  an  anticipated  final  remedy. 
The  need  for  a  future  Draft  DARP/EA  to 
complete  restoration  planning  will  be 
determined  based  on  the  final  remedy 
decision  for  the  Site  and  the  consistency 
of  this  evaluation  with  that  decision. 
The  Trustees  will  consider  conunents 
received  during  the  public  comment 
period,  including  this  evaluation,  before 
finalizing  the  DARP/EA  for  these 
ecological  losses. 

DATES:  Comments  on  the  Draft  DARP/ 
EA  must  be  submitted  in  writing  on  or 
before  August  14,  2000. 
ADDRESSES:  Requests  for  copies  of  the 
Draft  DARP/EA  should  be  sent  to 
Richard  Seller  of  TNRCC,  MC142,  P.O. 
Box  13087,  Austin,  TX  78711-3087  or 
John  Kern  of  NOAA,  9721  Executive 
Center  Drive  North,  Suite  134,  St. 
Petersburg.  FL  33702.  Written 
comments  on  the  plan  should  be  sent 
either  to  Richard  Seller  of  TNRCC  or 
John  Kern  of  NOAA  at  the  addresses 
listed  above. 

SUPPLEMENTARY  INFORMATION:  The  Alcoa 
Point  Comfort/Lavaca  Bay  NPL  Site  is 
located  in  Point  Comfort,  Calhoun 
County,  Texas  and  encompasses 
releases  of  hazardous  substances  from 
Alcoa's  Point  Comfort  Operations 
facility.  Between  1948  and  the  present, 
Alcoa  has  constructed  and  operated 
several  types  of  manufacturing 
processes  at  this  facility,  including 
aluminum  smelting,  carbon  paste  and 
briquette  manufacturing,  gas  processing, 
chlor-alkali  processing,  and  alumina 
refining.  Past  operations  at  the  facility 
have  resulted  in  the  release  of 
hazardous  substances  into  the 
environment,  including  through  the 
discharge  of  mercury-containing 
wastewater  into  Lavaca  Bay  from  1966 
to  1970  and  releases  of  mercury  into  the 
bay  through  a  groundwater  pathway.  In 
April  1988,  the  Texas  Department  of 
Health  (TDH)  issued  a  "closure  order" 
prohibiting  the  taking  of  finfish  and 
crabs  for  consiunption  from  a  specified 
area  of  Lavaca  Bay  near  the  facility  due 
to  elevated  mercury  concentrations 
found  in  these  species. 

The  Alcoa  Point  Comfort/Lavaca  Bay 
Site  was  added  to  the  National  Priorities 
List  (NPL),  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9601  et  seq., 
on  March  25,  1994  (59  FR  8724; 
February  23,  1994).  The  Site  was  listed 
primarily  due  to  the  presence  of 


mercury  in  several  species  of  finfish  and 
crabs  in  Lavaca  Bay,  the  fishing  closure 
imposed  by  TDH,  and  the  presence  of 
mercury  and  other  hazardous 
substances  in  bay  sediments  adjacent  to 
the  facility.  Alcoa,  the  State  of  Texas 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  signed  an  Administrative 
Order  on  Consent  (AOC)  under  CERCLA 
in  March  1994  for  the  conduct  of  a 
remedial  investigation  and  feasibility 
study  (RI/FS)  for  the  Site. 

NOAA,  DOI.  TPWD,  TGLO  and 
TNRCC  (collectively,  the  Trustees)  are 
designated  natural  resource  trustees 
under  section  107(f)  of  CERCLA,  section 
311  of  the  Federal  Water  Pollution  and 
Control  Act  (FWPCA),  33  U.S.C.  1321, 
and  other  applicable  federal  or  state 
laws,  including  Subpart  G  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  300.600— 300.615.  The  Trustees  are 
authorized  to  act  on  behalf  of  the  public 
under  these  authorities  to  protect  and 
restore  natural  resources  injured  or  lost 
as  a  result  of  discharges  or  releases  of 
hazardous  substances. 

Paralleling  the  RI/FS  process  for  the 
Site,  the  Trustees  have  undertaken  an 
assessment  of  the  natural  resource 
injuries  and  service  losses  attributable 
to  hazardous  substances  at  the  Site.  The 
assessment  for  this  Site  has  been  aided 
and  supported  by  Alcoa's  cooperation 
pursuant  to  a  Memorandum  of 
Agreement  between  Alcoa  and  the 
Trustees,  which  was  effective  January 
14,  1997.  The  Draft  DARP/EA  released 
today  has  been  developed  under  the 
cooperative  assessment  framework 
outlined  in  the  MOA.  It  is  focused  on 
natural  resource  injuries  or  services 
losses  of  an  ecological  natiu*  caused  by 
the  hazardous  substances  at  the  Site 
based  on  known  contamination  and 
response  actions  initiated  at  the  Site  as 
of  the  end  of  1999.  The  Draft  DARP/EA 
released  today  embodies  the  second 
stage  of  the  assessment  and  restoration 
planning  process  for  the  Site.  The  first 
stage  focused  on  the  recreational  fishing 
service  losses  resulting  from  the  closure 
area  and  is  covered  by  a  Draft  DARP/EA 
for  Recreational  Service  Losses  released 
on  September  28, 1999,  and  a  Revised 
Draft  DARP/EA  for  Recreational  Service 
Losses  released  on  May  12,  2000. 
Finalization  of  the  DARP/EA  for 
Recreational  Service  Losses  is 
anticipated  to  occur  in  July  2000. 

The  Draft  DARP/EA  released  today 
identifies  the  information  and  methods 
being  used  to  define  the  natural 
resource  injuries  and  losses  of  an 
ecological  nature,  including  the  scale  of 
restoration  actions,  and  identifies  the 
restoration  actions  which  are  preferred 
for  use  to  restore,  replace  or  acquire 


resources  or  services  equivalent  to  those 
lost.  The  current  document  also 
includes  an  evaluation  of  the  terrestrial 
resoiu'ce  injuries  and  remaining 
ecological  losses,  including  their 
corresponding  restoration  requirements, 
based  on  an  anticipated  final  remedy.  If 
the  final  remedy  differs  from  that  which 
the  Trustees'  have  anticipated,  then  the 
analysis  may  not  be  appropriate  and  a 
third  and  final  stage  Draft  DARP/EA 
may  be  required.  However,  if  the 
analysis  is  consistent  with  the  actual 
choice  of  final  remedy,  then  by 
including  this  information  for  public 
review  in  the  ciurent  document,  there 
will  be  no  need  to  develop  any  further 
Draft  DARP/EAs  to  complete  the 
assessment  and  restoration  planning 
process  for  this  Site 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Seller  at  (512)  239-2523,  email: 
rseiler@tnrcc.state.tx.us  or  John  Kern,  at 
(727)  570-5391  x  158,  email: 
john.kem@noaa.gov 

Dated:  July  10,  2000 
Captain  Ted  I.  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  00-17833  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  3510-JE-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071000A] 

Marine  Mammals;  File  No.  782-1446 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  Fisheries  Science  Center, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way,  NE,  Seattle,  WA 
98115  has  been  issued  an  amendment  to 
scientific  research  Permit  No.  782-1446. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
m  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resoiuces,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Alaska  Region,  National  Marine 
Fisheries  Service,  NOAA,  P.O.  Box. 
21668,  Juneau,  AK  99802-1668  (907/ 
586-7221);  and 

Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
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Point  Way,  NE,  BIN  C15700,  Seattle, 
VVA  9811.5-0070  (20fi/525-61  50). 
=  0R  FURTHER  INFORMATION  CONTACT: 
iiimona  Roberts  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  May 
.'_   JUUU,  nonce  was  published  in  the 
Federal  Register  (65  FR  32077)  that  an 
amendment  of  Permit  No.  782-1446. 
issued  May  8,  1998  (63  FR  27265),  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Manmial  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  782-1446  authorizes  the 
permit  holder  to  annually  conduct 
aerial,  ground  and  vessel  surveys  and 
capture  and  tagging  studies  for  stock 
assessment  of  harbor  seals  {Phoca 
vitulina),  California  sea  lions  [Zalophus 
caUfomianus),  Steller  sea  lions 
(Eumetopias  jubatus),  and  northern 
elephant  seals  (Mirounga  angustirostris). 

The  amendment  now  authorizes  the 
chemical  immobilization  of  6  adult  male 
California  sea  lions  in  Oregon, 
Washington,  and  California  for  the 
removal  of  Satellite-Linked  Time  Depth 
Recorders. 

Dated:  luly  10,  2000. 
.\nn  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-17893  Filed  7-13-00;  8:45  am] 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  In 
Singapore;  Republication 

June  30.  2000. 

Editorial  Note:  FR  Doc.  00-17161  was 
originally  scheduled  to  be  published  in  the 
issue  of  Friday,  July  7.  2000,  at  page  41962. 
It  was  inadvertently  omitted.  It  is  published 
below  in  its  entirety. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA), 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
Limits. 


EFFECTIVE  DATE:  Illlv  7.  2000 
FOR  FURTHER  INFORMATION  CONTACT; 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  carryforward  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  54874,  published  on  October 
8,  1999. 

WiUiam  J.  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  30,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  4, 1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2000  and  extends  through 
December  31,  2000. 

Effective  on  July  7,  2000,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


222 

331  

338/339 


Adjusted  twelve-month 
limit  ^ 


702,393  kilograms. 
657.384  dozen  pairs 
1,728,914  dozen  of 
which  not  more  than 
1 ,053,038  dozen 
shall  be  in  Category 
338  and  not  more 
than  1,127.744 
dozen  shall  be  in 
Category  339. 


Category 


347/348 


604 


642 
648 


Adjusted  twelve-month 
limit  ^ 


1,362.563  dozen  of 
which  not  more  than 
846.912  dozen  shall 
be  in  Category  347 
and  not  more  than 
621,213  dozen  shall 
be  in  Category  348. 

1,072.871  kilograms. 

4,123,826  dozen. 

354.086  dozen. 

1,765,424  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  J.  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Editorial  Note:  FR  Doc.  00-17161  was 
originally  scheduled  to  be  published  in  the 
issue  of  Friday,  July  7,  2000  at  page  41962. 
It  was  inadvertently  omitted  due  to 
typesetting  errors. 

[FR  Doc.  00-17161  Filed  7-6-00;  8:45  am) 
BtLUNG  COOE  1 505-01 -P 


DEPARTMENT  OF  DEFENSE 

O^ice  of  the  Secretary 

SwDT'issiO-^  'o'  0MB  Review; 

Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Professional  Qualifications, 
Medical  and  Peer  Reviewers: 
CHAMPUS  For  780;  OMB  Number 
0720-0005. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  60. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  60. 

./Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  30 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  professional 
qualifications  of  medical  and  peer 
reviewers  utilized  within  CHAMPUS. 
The  form  is  included  as  an  exhibit  in  an 
appeal  or  hearing  case  file  as  evidence 
of  the  reviewer's  professional 
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qualifications  to  review  the  medical 
documentation  contained  in  the  case 
file.  Respondents  are  medical 
professionals  who  provide  medical  and 
peer  review  of  cases  appealed  to  the 
Office  of  Appeals  and  Hearings, 
TRICARE  Management  Activity. 

Affected  Public:  Individuals  or 
households;  Business  or  Other  For- 
Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary- 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  July  10,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  00-17849  Filed  7-13-00;  8:45  am] 

BILLING  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  United  States 
Commission  on  National  Security/21st 

AGENCY:  Department  of  Defense,  Office 

of  the  Undersecretary  of  Defense 

(Policy). 

ACTION:  Notice  of  closed  meeting. 

5UMMAPY:  The  United  States 
Commission  on  National  Security/21st 
Gentury  will  meet  in  closed  session  on 
July  25-26,  2000.  The  Commission  was 
originally  chartered  by  the  Secretary  of 
Defense  on  1  July  1998  (charter  revised 
on  18  August  1999)  to  conduct  a 
comprehensive  review  of  the  early 
twenty-first  century  global  security 
environment;  develop  appropriate 
national  security  objectives  and  a 
strategy  to  attain  these  objectives;  and 
recommend  concomitant  changes  to  the 
national  secimty  apparatus  as 
necessary.  This  meeting  is  being 
announced  less  than  fifteen  days  before 
the  meeting  dates  dues  to  scheduling 
difficulties. 

The  Commission  will  meet  in  closed 
session  on  July  25-26,  2000,  to  receive 
updates  on  Phase  Three  research  and 


analysis  and  to  provide  overall  guidance 
on  the  structure  and  content  of  the 
Phase  Three  report.  By  Charter,  the 
Phase  Three  report  is  to  be  delivered  to 
the  Secretary  of  Defense  no  later  than 
February  16,  2001. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  [5 
U.S.G.,  Appendix  IIj.  it  is  anticipated 
that  matters  affecting  national  security, 
as  covered  by  5  U.S.G.  55^b(c)(l)(1988). 
will  be  presented  throughout  the 
meeting,  and  that,  accordingly,  the 
meeting  will  be  closed  to  the  public. 

DATES:  Tuesday  and  Wednesday,  July 
25-26,  2000,  8:30  a.m.-5  p.m. 

ADDRESSES:  The  Airlie  Center,  6809 
Airlie  Road,  Warrenton,  VA  20187. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Dunn,  National  Security  Study 
Group,  Suite  532,  Crystal  Mall  3,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-3805.  Telephone  703-602-4175. 

Dated:  July  10.  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-17850  Filed  7-13-00;  8:45  am) 

SILUNG  CODE  5000-01-M 


DEPARTMENT  Of  OEPENSt 

Defense  Logistics  Agency 

Membersnip  of  the  Detense  Logistics 
Agency  iDLA;  Senior  Executive 
Service  (SES*  Pe^^'toi'mance  Reviev*. 
Board  (PRB> 

AGENCY:  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Notice  of  membership — 2000 
DLA  PRB  (Amended). 

SUMMARY:  This  notice  amends  the 
appointment  of  members  to  the  Defense 
Logistics  Agency  Senior  Executive 
Service  (SES)  Performance  Review 
Board  (PRB).  The  publication  of  PRB 
composition  is  required  by  5  U.S.G. 
4314(c)(4).  The  PRB  provides  fair  and 
impartial  review  of  Senior  Executive 
Service  performance  appraisals  and 
makes  recommendations  to  the  Director, 
Defense  Logistics  Agency,  with  respect 
to  pay  level  adjustments  and 
performance  awards,  and  other  actions 
related  to  management  of  the  SES  cadre. 
EFFECTIVE  DATE:  July  1,  2000. 

ADDRESSES:  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  STE  2533, 
Fort  Belvoir.  Virginia  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  Coward,  Workforce  Effectiveness 
and  Development  Group,  Human 


Resources,  Defense  Logistics  Agency, 
Department  of  Defense.  (703)  767-6427. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.G.  4314(c)(4),  the 
following  are  the  names  and  titles  of 
DLA  career  executives  appointed  to 
serve  as  a  members  of  the  SES  PRB. 
Members  will  serve  a  2-year  term, 
effective  July  1 ,  2000. 

PRB  Chair:  Mr.  Gary  Thurber, 
Executive  Director, 

Members:  Mr.  Frank  Lotts,  Deputy 
Director,  Logistics  Operations,  Ms. 
Phyllis  Campbell,  Deputy  Commander, 
Defense  Distribution  Center,  Dr.  Linda 
Furiga,  Comptroller. 

Gary  S.  Thurber, 

Executive  Director,  Defense  Logistics  Agency. 
[FR  Doc.  00-17853  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  3620-01 -M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army:  Corps  of 
Engineers 

Intent  to  Announce  a  Determination  of 
Surplus  In  the  Federal  Register 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

Sacramento  District,  DoD. 

ACTION:  Dispose  of  surplus  property. 

SUMMARY:  In  accordance  with  Public 
Laws  103^21,  100-526  and  103-337. 
this  is  a  Notice  of  Availability  for 
Surplus  Land,  Buildings  and  Utilities 
located  at  Sierra  Army  Depot,  Herlong, 
California.  This  notice  identifies  the 
surplus  real  property  located  at  Sierra 
Army  Depot  (SIAD),  Herlong,  California. 
SIAD  is  located  approximately  55  miles 
north  northwest  of  Reno,  Nevada  just 
north  of  U.S.  Highway  395.  SIAD  is  a 
base  realignment  facility  and  major 
portions  of  the  installation  are  being 
retained  for  active  missions. 

The  surplus  real  property  consists  of 
approximately  3661  acres.  The  current 
range  of  uses  include:  Airport,  light 
industrial,  storage,  and  commercial 
facilities;  water,  sanitary  sewer  and 
electric  distribution  systems. 

Notices  of  interest  must  be  submitted 
to  the  appropriate  Federal  Agency  as 
specified  in  the  Notice  of  Surplus 
Determination  within  20  days  from  June 
27,  2000  with  a  copy  forwarded  to 
Lassen  County  Locsd  Reuse  Authority, 
Attention:  Ms.  Tricia  Stewart,  Project 
Coordinator,  815  Cottage  Street, 
Susanville,  California  96130  and  Mr. 
Ramon  Aberasturi,  U.S.  Army  Corps  of 
Engineers,  Sacramento  District  (CESPK- 
RE-MC),  1325  J  Street.  Sacramento, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  a  particular 
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building  or  parcel  (i.e..  acreage,  floor 
plans,  existing  utilities,  exact  street 
address),  contact  Ms.  Lori  McDonald, 
SIAD  PAO  at  (530)  827-4488  or 
regarding  the  Notice  of  Surplus 
Determination,  contact  Mr.  Ramon 
Aberasturi.  Realty  Specialist,  (916)  557- 
6865. 

Keneth  L.  Fox, 

Chief.  Management  and  Disposal  Branch  Real 
Estate  Division. 

IFR  Doc.  00-17852  Filed  7-13-O0;  8:45  am] 

BILUNG  CODE  3710-EZ-M 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICCj 

AGENCY:  Federal  Interagency 

i ;  )ordinating  Council,  Education. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council  (FICC),  and 
invites  people  to  participate.  Notice  of 
this  meeting  is  required  under  section 
644(c)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  and  is 
1. a  tended  to  notiiy  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities.  The  FICC 
will  attend  to  ongoing  work  including 
reports  from  committees  and  task  forces. 
A  Policy  Forum  on  Reaching  Out  to 
Families  who  are  Homeless  with  Yoimg 
Children  with  Disabilities  sponsored  by 
the  Office  of  Special  Education 
Programs  and  Rehabilitative  Services, 
will  be  held  on  Thursday  September  14, 
from  9:00  a.m.-12:00  noon  in  the 
Barnard  Auditorium,  U.S.  Department 
of  Education,  400  Maryland  Ave.  S.W., 
Washington,  DC  20202.  The  meeting  is 
open  to  the  public. 

CATE  AND  time:  FICC  Meeting:  Thursday, 
^>epiember  14,  2000  from  1:30  p.m.  to 
5:00  p.m. 

ADDRESSES:  U.S.  Department  of 
Educdtiun,  Barnard  Auditorium,  400 
Maryland  Avenue,  S.W.,  Washington, 
DC  20202  (near  the  Federal  Center 
Southwest  and  I, "Enfant  metrn  stops). 
POR  FURTHER  INFORMATION  CONTACT: 
Bobbi  Stettner-Eaton  or  Obral  Vance, 
U.S.  Department  of  Education,  330  C 
Street,  S.W.,  Room  3080,  Switzer 
Building,  Washington,  DC  20202, 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
9754. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 


Council  (FICC)  is  established  under 
section  644(c)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1484a).  The  Council  is  established  to: 
(1)  minimize  duplication  across  Federal, 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  intervention 
services  for  infants  and  toddlers  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities:  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes. the  FICC  seeks  to:  (1)  identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary'  for 
Special  Education  and  Rehabilitative 
Services. 

The  meeting  for  the  FICC  is  open  to 
the  public  and  is  physically  accessible. 
Anyone  requiring  accommodations  such 
as  an  interpreter,  materials  in  Braille, 
large  print,  or  cassette  please  call  Obral 
Vance  at  (202)  205-5507  (voice)  or  (202) 
205-9754  (TDD)  ten  days  in  advance  of 
the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  S.W.,  Room  3080,  Switzer 
Building,  Washington,  DC  20202,  from 
the  hours  of  9:00  a.m.  to  5:00  p.m., 
weekdays,  except  Federal  holidays. 

Judith  E.  Heuinaim, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[PR  Doc.  00-17820  Filed  7-13-00;  8:45  ami 

BILLING  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  ELOO-9-001  and  ER99-2331- 
002] 

Cherokee  County  Cogeneratlon 
Partners,  L.P.,  v.  Duke  Energy 
Corporation  and  Duke  Energy 
Corporation;  Notice  of  Filing 

July  10,  2000. 

Take  notice  that  on  June  30,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Stipulation  and 
Settlement  Agreement  (Settlement) 
between  Duke  and  Cherokee  County 
Cogeneration  Partners,  L.P.  (Cherokee), 
an  Explanatory  Statement  and  a  revised 
Operating  Agreement.  Duke  states  that 
the  Settlement  is  the  Commission- 
jurisdictional  portion  of  a 
comprehensive  resolution  of  disputes 
and  htigation  between  Duke  and 
Cherokee. 

Duke  states  that  copies  of  its  filing 
have  been  mailed  to  each  person 
designated  on  the  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  20. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  vdth  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17815  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  Of  ENERG^ 

Federal  Energy  Regulatory 
Commission 

Docket  No    EROi>"3068-000] 
FPL  Energy  Cape   lLC   Notice  of  Filing 

July  lu,  juuu. 

Take  notice  that  on  June  29,  2000, 
FPL  Energy  Cape,  LLC,  100  Middle 
Street,  Portland  Maine  04101,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  approval  of  rate  schedule  under 
which  they  may  make  wholesale  sales  of 
electric  energ>',  capacity,  and  certain 
ancillary  services  at  market-based  rates 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  Part  35  of  the  Commission's 
Regulations  and  Rules  203  and  205  of 
the  Commission's  Rules  of  Practice  euid 
Procedure. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  July  20, 
2000.  Protests  will  be  considered  by  the 
Conmiission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17819  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iDocket  No   RPOO- 375-000] 

Panhandle  Eastern  Pipe  Line 
Company   Notice  of  Tariff  Filing 

iuiy  7,  souu 

Take  notice  that  on  June  30,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheets  as 
listed  on  Appendix  A  attached  to  the 


filing,  lo  be  effective  March  27,  2000 
and  August  1,  2000. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Regulation  of  Short-term 
Natiual  Gas  Transportation  Service,  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services  in  Docket  Nos. 
RM98-1 0-000  and  RM98-1 2-000 
issued  on  February  9,  2000,  90  FERC 
H  61,109  (Order  No.  637)  as  clarified  in 
Docket  Nos.  RM98-10-001,  et  al.  issued 
on  May  19,  2000,  91  FERC  1161,169 
(Order  NO.  637-A).  Specifically,  the 
proposed  changes  revise  the  applicable 
sections  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff  to 
remove  the  price  cap  for  short-term 
capacity  releases  until  September  30, 
2002  and  to  modify  the  applicability  of 
the  right  of  first  refusal  as  directed  by 
Order  Nos.  637  and  637-A. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc. fed. us. /online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17862  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No   1864-0051 

Upper  Peninsula  Power  Company- 
Notice  of  Site  Visii 

July  10,  2000. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 


an  application  for  relicense  of  the 
existing  Bond  Falls  Hydroelectric 
Project  No.  1864-005.  The  Bond  Falls 
Project  is  located  on  the  Ontonagon 
River  system  in  the  western  part  of 
Michigan's  Upper  Peninsula  anA  a  small 
portion  of  neighboring  Wisconsin,  and 
is  owned  and  operated  by  Upper 
Peninsula  Power  Company  (UPPCO). 

On  June  18,  1996,  the  Commission 
issued  a  notice  that  the  project  was 
ready  for  environmental  analysis.  A  site 
visit  was  held  on  October  10  and  11, 
1995,  and  scoping  meetings  were  held 
on  January  10  and  11,  1996.  A  site  visit 
and  public  meetings  to  discuss  a  draft 
Offer  of  Settlement  were  held  on  May  25 
and  26,  1999.  Since  then  the  Offer  of 
Settlement  has  been  finalized  and  the 
Commission's  staff  assigned  to  this 
project  has  chcuiged.  Therefore,  it  is 
necessary  that  an  additional  site  visit  be 
conducted  prior  to  completion  of 
environmental  analysis. 

The  Commission's  staff  will  visit  the 
project  site  on  Wednesday,  July  19  and 
Thursday,  July  20,  2000.  The  site  visit 
will  begin  during  the  early  afternoon  of 
July  19  from  the  parking  lot  of  the 
Americlim,  Watersmeet,  Michigan,  and 
continue  on  July  20  from  the  same 
location.  Interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  site  visit  to  gain  a  better 
understanding  of  the  existing  project. 
People  interested  in  attending  the  site 
visit  should  provide  their  own 
transportation.  Please  contact  the 
UPPCO  representative,  Mr.  Robert 
Meyers,  at  (906)  485-2419  to  be 
included  on  the  site  visit  and  to  obtain 
specific  meeting  times  for  July  19  and 
20. 

If  you  have  any  questions  please 
contact  Mr.  Patrick  Murphy  at  (202) 
219-2659. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17864  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-1721-001  and  EROO- 
1737-001] 

Virginia  Electric  and  Power  Company- 
Notice  of  Filing 

July  10,  2000. 

Take  notice  that  on  June  30,  2000, 
Virginia  Electric  and  Power  Company, 
tendered  for  filing  revised  tariff  sheets 
in  compliance  with  the  Commission's 
order  issued  May  31,  2000  in  Virginia 
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Electric  and  Power  Company,  91  FERC 
11  61,209  (2000).  The  Company  requests 
that  the  Commission  accept  these 
compliance  tariff  sheets  for  filing  and 
make  them  effective  June  1,  2000,  the 
date  the  Commission  permitted  the 
modified  OATT  and  the  modified 
market-based  sales  tariff  to  become 
effective. 

Copies  of  the  filing  were  served  upon 
the  office  service  list  compiled  by  the 
Secretary  is  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
tn  intervene  or  protest  with  the  Federal 
F.nergy  Regulatory  Cormnission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
21 ,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Qavid  P.  Boergers. 

Secretary. 

|FR  Doc.  00-17818  Filed  7-13-00;  8:45  am] 

aiLLING  CODE  6717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

1  Docket  No.  CPOO-36-000] 

Guardian  Pipeline.  L.L.C:  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Guardian  Pipeline  Project 

July  10.  2000. 

The  staff  of  the  Federal  Energy 
Regulatorv'  Commission  (FERC  or 
r.ommission)  has  prepared  this  draft 
environmental  impact  statement  (draft 
EIS)  on  natural  gas  pipeline  facilities 
proposed  by  Guardian  Pipeline,  L.L.C. 
(Cluardian)  in  the  above-referenced 
(iot:ket 

The  draft  EIS  was  prepared  to  satisfy 
line  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
CDncludes  that  approval  of  the  proposed 
pro)ect.  with  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 


The  draft  EIS  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives;  route  alternatives;  and 
minor  route  variations. 

The  draft  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  Illinois  and 
Wisconsin: 

•  140.2  miles  of  36-inch  diameter 
pipeline  extending  from  Johet,  Illinois 
to  Ixonia,  Wisconsin; 

•  8.5  miles  of  16-inch-diameter  lateral 
pipeline  in  Walworth  and  Waukesha 
Counties,  Wisconsin  (Eagle  Lateral); 

•  A  total  of  0.16  mile  of  30,  24,  and 
16-inch-diameter  pipeline  to  connect 
the  project  to  existing  pipeline  systems 
in  Will  County,  Illinois; 

•  One  25,080-horsepower  compressor 
station  (Joliet  Compressor  Station)  in 
Will  County,  Illinois; 

•  Seven  new  meter  stations;  and 

•  Associated  pipeline  facilities, 
including  eight  mainline  valves. 

Wisconsin  Gas  Company  (WGC)  also 
proposes  to  construct  about  35  miles  of 
30  - ,  24  -  ,  and  16-inch  diameter 
pipeline  (WGC  Lateral  Line  Project) 
extending  eastward  from  the  northern 
terminus  of  the  Guardian  Pipeline  in 
Wisconsin.  WGC's  Lateral  Line  Project 
is  under  the  jurisdiction  of  the  Public 
Service  Commission  of  Wisconsin 
(PSCW).  Although  these  facilities  are 
not  under  the  jurisdiction  of  the  FERC, 
they  are  analyzed  in  this  draft  EIS.  The 
PSCW  is  participating  in  the  EIS  process 
as  a  cooperating  agency,  as  is  the 
Wisconsin  Department  of  Natiaral 
Resources  (WIDNR).  FERC  is 
coordinating  the  public  comment 
process  on  the  draft  EIS  and  will  share 
any  comments  on  the  WGC  Lateral  Line 
Project  with  the  PSCW  and  WIDNR. 

The  purpose  of  the  Guardian  Pipeline 
Project  is  to  transport  up  to  750,000 
decatherms  per  day  of  natural  gas  ft-om 
the  Chicago  Hub  to  markets  in  northern 
Illinois  and  Wisconsin.  According  to 
Guardian,  the  project  would: 

•  Introduce  a  competitive  alternative 
natural  gas  pipeUne  to  markets  in 
northern  Illinois  and  Wisconsin; 

•  Provide  area  shippers  with  access  to 
competing  providers  of  transportation, 
storage,  and  related  services  at  or 
upstream  of  the  Chicago  Hub;  and 

•  Contribute  toward  increasing 
electric  reliability  in  the  upper  Midwest 
by  providing  additional  pipeline 
capacity  to  meet  the  grov^  in  gas-fired 
electric  generation  plants. 

Comment  Procedures  and  Public 
Meetings 

Any  person  wishing  to  comment  on 
the  draft  EIS  may  do  so.  To  ensure 
consideration  of  your  conaments  on  the 


proposal  in  the  final  EIS,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  RegiUatory  Energy 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  DEER  Gas  Group  1, 
PJll.l; 

•  Reference  Docket  No.  CPOO-36- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  August  28,  2000. 

In  addition  to  written  comments,  we 
will  hold  four  public  meetings  in  the 
project  area  to  receive  comments  en  the 
draft  EIS.  All  meetings  will  begin  at  7 
p.m.,  and  are  scheduled  as  follows: 

August  14,  2000 

Joliet,  Illinois,  Fireside  Resort  Hotel, 
4200  West  Jefferson.  (815)  725-0111 

DeKalb,  Illinois,  Northern  Illinois 
University,  Holmes  Student  Center, 
Normal  &  Lucinda  Roads,  (815)  753- 
1744 

August  15,  2000 

Delavan,  Wisconsin,  Lake  Lawn  Lodge, 

2400  East  Geneva  St.,  (800)  338-5253 
Oconomowoc,  Wisconsin,  Olympia 

Conference  Center,  1350  Royale  Mile 

Road,  (800)  558-9573 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental  impact 
described  in  the  draft  EIS.  Transcripts  of 
the  meetings  will  be  prepared. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  draft  EIS,  a  final  EIS  will 
be  published  and  distributed  by  the 
staff.  The  final  EIS  will  contain  the 
staffs  responses  to  timely  comments 
filed  on  the  draft  EIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  draft  EIS.  You 
must  file  youj  request  to  intervene  as 
specified  above.  You  do  not  need 
intervener  status  to  have  your  comments 
considered. 

This  draft  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal 
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Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street.  N.E., 
Washington,  D.C.  20426.  (202)  208- 
1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  draft 
EIS  have  been  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  individucds  who  have  requested 
the  draft  EIS,  newspapers,  and  parties  to 
this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS"link 
to  information  in  this  docket  number. 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions.  Or  assistance 
with  access  to  RIMS,  the  RIMS  helpline 
can  be  reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17816  Filed  7-13-00;  8:45  am] 
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Transcontinental  Gas  Pipeline 
Company;  Notice  of  Intent  To  P'^epare 
an  Environmental  Assessment  for  the 
Proposed  Sundance  Expansion 
Project.  Request  for  Comments  on 
Environmental  Issues   and  Schedule  to 
Hold  Site  Visits 

July  10,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Sundance  Expansion  Project 
(Sundance  Project)  involving 
construction  and  operation  of  facilities 
by  Transcontinental  Gas  Pipe  Line 
Company  (Transco)  in  several  coimties 


in  North  Carolina,  Georgia,  Alabama, 
and  Mississippi.'  These  facilities  would 
consist  of  about  38  miles  of  42-  and  48- 
inch  diameter  pipeline,  41,225 
horsepower  (hp)  of  additional 
compression,  piping  modification  at  one 
compressor  station,  and  installation  of 
gas  coolers  at  another  compressor 
station.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
to  Know?"  was  attached  to  the  project 
notice  Transco  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
(wwferc.fed.us). 

Summary  of  the  Proposed  Project 

Transco  wants  to  expand  the  capacity 
of  its  mainline  pipeline  facility  in 
Mississippi,  Alabama,  Georgia,  and 
North  Carolina  to  transport  an 
additional  236,383  dekatherms  per  day 
of  natiu-al  gas  to  12  shippers.  Transco 
seeks  authority  to  construct  and  operate 
the  following  facilities: 

•  12.03  miles  of  42-inch  diameter 
pipeline  loop  from  milepost  772.81  on 
transco  s  mainline  in  Clark  County, 
Mississippi  to  milepost  784.84  in 
Choctaw  County,  Alabama  (the  "Desoto 
loop"); 

•  9.36  miles  of  48-inch  diameter 
pipeline  loop  from  milepost  851.46  on 
Transco's  main  line  in  Dallas  County, 
Alabama  to  milepost  860.82  in  Perry 
County,  Alabama  (the  "Summerville 
loop"); 


•  Piping  modifications  at  Transco's 
existing  Compressor  Station  No.  105, 
located  in  Coosa  County,  Alabama; 

•  8.97  miles  of  42-inch  diameter 
pipeline  loop  from  milepost  1247.03  on 
Transco's  mainline  in  Cleveland 
County,  North  Carolina  to  milepost 
1256.00  in  Gaston  County,  North 
Caroline  (the  "Kings  Mountain  loop"); 

•  7.67  miles  of  42-inch  diameter 
pipeline  loop  from  milepost  1287.11  on 
Transco's  mainline  to  milepost  1294.78 
in  fredell  County,  North  Carolina  (the 
"Mooresville  loop"): 

•  One  new  18,975  horsepower 
compressor  unit,  and  the  uprating  of  an 
existing  15,000  horsepower 
compression  unit,  and  an  existing 
16,500  horsepower  compressor  unit  to 
18,975  horsepower  each  at  Transco's 
existing  Compressor  Station  No.  115, 
located  in  Coweta  County,  Georgia.  The 
proposed  Sundance  project  will 
increase  the  total  certificated 
compression  at  this  station  to  56,425 
horsepower; 

•  One  new  15,000  horsepower 
compression  unit,  and  the  uprating  of 
an  existing  4,000  horsepower 
compression  unit  to  4,800  horsepower 
at  Transco's  existing  Compressor  Station 
No.  125,  located  in  Walton  County, 
Georgia.  The  proposed  Sundance  project 
will  increase  the  total  certificated 
compression  at  this  station  to  38,800 
horsepower;  and 

•  Gas  coolers  at  Transco's  existing 
Compressor  Station  No.  150,  located  in 
Iredell  County,  North  Carolina. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  pipeline 
additions  would  require  about  516.4 
acres  of  land.  Following  construction, 
about  164.9  acres  would  be  maintained 
as  new  pipeline  right  of  way.  The 
remaining  351.5  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

Installation  of  new  facilities  at  the 
four  existing  compressor  stations  would 
require  a  total  of  about  8.1  acres  of  land 
area.  However,  no  increase  in  land  area 
would  be  required  during  operation  of 
these  facilities. 


'  Transco's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commissions'  regulations. 


^  The  appendices  referenced  in  tliis  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 
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The  EA  Process 


The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
( -ertificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  area  of 
concern. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  at  the  beginning  of  page  6. 

Currently  Identified  Environmental 
issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary'  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Transco.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils 

— Erosion  control  and  right-of-way 
restoration. 
■   — Potential  for  mixing  of  topsoil  and 
subsoil. 

•  Water  Resources  and  Wetlands 

— A  total  of  85  perennial  water  bodies 
would  be  crossed. 

— A  total  of  61  wetlands,  including 
7.18  acres  of  forested  and  5.76  acres 
of  non-forested  wetlands  along  the 
pipeline  construction  right  of  way, 
I       would  be  crossed. 

•  Biological  Resources 


—Impacts  on  24  federally  threatened 
and/or  endangered  species  that  may 
be  present  in  the  project  area. 

— Impacts  on  about  213  acres  of 
upland  forest  and  scrub-shrub 
habitat. 

•  Cultural  Resources 

— Impacts  on  prehistoric  and  historic 

sites 
— Native  Americein  concerns 

•  Land  Use 

— Impacts  on  about  226  acres  of 

rangeland. 
— Impacts  on  residential  areas. 
— Visual  effects  of  the  aboveground 

facilities  on  surrounding  areas. 
— Impacts  on  15  residents  within  50 

feet  of  the  proposed  construction 

area. 

•  Air  and  Noise  Quality 

— Impacts  on  local  air  and  noise 
environment  as  a  result  of  operation 
of  the  new  compressor  upgrades. 

•  Alternatives 

— Evaluate  possible  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  reconunendations 
on  how  to  lessen  or  avoid  impacts 
on  the  various  resource  areas. 

•  Nonjurisdictional  Facilities 

— We  have  made  a  preliminary 
decision  to  not  address  the  impacts 
of  the  nonjurisdictional  facilities. 
We  will  briefly  describe  their 
location  and  status  in  the  EA. 
We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
conmients  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA.  Washington,  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas/Hydro  Group. 

•  Reference  Docket  No.  CPOO-165- 
000. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  August  31,  2000. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or        , 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Docket  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Schedule  of  Site  Visits 

The  Commission  staff  will  be 
conducting  an  enviroimiental  site  visit 
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of  each  facility  proposed  for  the 
Sundance  Expansion  project  during  the 
week  beginning  on  August  14  and 
continuing  through  August  18,  2000. 
The  following  list  specifies  the  time  and 
location  to  meet  staff  at  each  project 
facility. 

Nfonday,  August  14,  2000 

Xlooresville  Loop:  Noon,  First  United 
Methodist  Church  parking  lot,  Hwy.  115 
at  Fairview  Road,  Mt.  Moume,  NC. 

Tuesday,  August  15,  2000 

Kings  Mountain  Loop:  9  a.m..  Ramada 
Inn  Limited  parking  lot,  728  York  Road, 
Kings  Mountain,  NC. 

Wednesday,  August  16,  2000 

Transco's  Compressor  Station  125:  9 
a.m.,  1001  James  Huff  Road,  Monroe, 
GA. 

Transco's  Compressor  Station  115: 1 
p.m.,  510  Keith  Road,  Newnan,  GA. 

Thursday,  August  17,  2000 

Transco's  Compressor  Station  105:  9 
a.m.,  235  Hwy.  22  East,  Rockford,  AL. 

Summerfield  Loop:  1  p.m..  Black  Belt 
Regional  Research  and  Extension 
Center,  Main  Building  parking  lot, 
Coimty  Road  58,  0.3-mile  west  of 
County  Road  45,  Marion  Junction,  AL. 

Friday,  August  18,  2000 

DeSoto  Loop:  9  a.m..  First  United 
Methodist  Church  parking  lot,  203  E. 
Franklin  Street,  Quitman,  MS. 

Anyone  interested  in  participating  in 
the  site  visit  may  contact  Mr.  Paul 
McKee  of  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088  with 
any  questions,  or  to  obtain  updates  on 
the  above  schedule  should  changes 
occur  while  staff  is  en  route  to  the 
meeting  locations.  Participants  must 
provide  their  own  transportation. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17817  Filed  7-13-00;  8:45  am] 
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>'atements; 


Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  Receipt  of  Environmental 

Impact  Statements  Filed  July  3,  2000 

Through  July  7,  2000  Pursuant  to  40 

CFR  1506.9 
EIS  No.  000231,  FINAL  EIS,  BLM,  OR, 

John  Day  River  Proposed  Management 


Plan,  Implementation,  Two  Rivers 
and  John  Day  Resource  Management 
Plan  Amendments,  John  Day  River 
Basin,  Gilliam,  Grant,  Wheeler,  Crook, 
Harney,  Jefferson,  Morrow,  Sherman, 
Umatilla,  Union  and  Wasco  Counties, 
OR,  Due:  August  14,  2000.  Contact: 
Mike  William  (541)  416-6862. 

EIS  No.  000232,  FINAL  EIS.  IBR,  CA, 
Contra  Costa  Water  District  Multi- 
purpose Pipeline  (MPP)  Project, 
Construction  and  Operation  of  Raw 
Water  Delivery  System,  Contra  Costa 
Canal,  COE  Section  10  and  404 
Permits,  Contra  Costa  County,  CA, 
Due:  August  14,  2000,  Contact:  Bob 
Eckart  (916)  978-5051. 

EIS  No.  000233.  FINAL  EIS,  NFS,  NJ, 
Great  Egg  Harbor  National  Scenic  and 
Recreation  River,  Comprehensive 
Management  Plan,  Implementation, 
Atlantic  Gloucester,  Camden  and 
Cape  May  Counties,  NJ,  Due:  August 
14,  2000,  Contact:  Mary  Vavra  (215) 
597-9115. 

EIS  No.  000234,  DRAFT  EIS,  APH, 
Importation  of  Unmanufactured  Wood 
Articles  from  Mexico,  With 
Consideration  for  Cumulative  Impact 
of  Methyl  Bromide  Use,  Due:  August 
28,  2000,  Contact:  Gene  W.  Kersey 
(301) 734-7495. 

EIS  No.  000235,  DRAFT  EIS,  FHW.  TX, 
US  Highway  183  Alternate  Project, 
Improvements  from  RM-620  to 
Approximately  Three  Miles  North  of 
the  City  of  Leander,  Williamson 
County,  TX,  Due:  August  28,  2000, 
Contact:  Walter  Waidelich  (512)  916- 
5511. 

EIS  No.  000236,  FINAL  EIS,  FAA,  OH, 
Cleveland  Hopkins  International 
Airport,  To  Provide  Capacity, 
Facilities,  Highway  Improvements 
and  Enhancement  to  Safety,  Funding, 
Cugahoga  County,  OH,  Due:  August 
14,  2000,  Contact:  Ernest  P.  Gubry 
(734) 487-7280. 

EIS  No.  000237,  DRAFT  EIS,  COE,  NC," 
Dare  County  Beaches  (Bodie  Island 
Portion)  Hurricane  Wave  Protection 
and  Beach  Erosion  Control,  The  towns 
of  Nags  Head,  Kill  Devil  Hills,  Kitty 
Hawk,  Dare  County,  NC  ,  Due:  August 
28,  2000,  Contact:  Charles  Wilson 
(910) 251-4746. 

EIS  No.  000238.  FINAL  EIS,  FHW,  UT, 
Legacy  Parkway  Project,  Construction 
from  1-215  at  2100  North  in  Salt  Lake 
City  to  1-15  and  US  89  near 
Farmington,  Funding  and  COE 
Section  404  Permit,  Salt  Lake  and 
Davis  Coimties,  UT,  Due:  September 
05,  2000,  Contact:  Gregory  Punske 
(801) 963-0182. 

EIS  No.  000239,  DRAFT  EIS,  IBR,  AZ, 
NV,  CA,  Colorado  River  Interim 


Surplus  Criteria,  To  Determine  Water 
Siu'plus  for  use  within  the  States 
Arizona,  California  and  Nevada  (from 
2001  through  2015),  Colorado  River 
Basin,  AZ,  CA  and  NV,  Due: 
September  08,  2000,  Contact:  Dave 
Curtis  (702)  293-8132. 

EIS  No.  200240,  DRAFT  EIS,  USN.  VA. 
Marine  Corps  Heritage  Center  (MCHC) 
Complex,  Construction  and  Operation 
at  Marine  Corps  Base  (MCB) 
Quaiitico,  VA,  Due:  August  28,  2000, 
Contact:  Hank  Riek  (202)  685-3064. 

EIS  No.  000241,  FINAL  EIS,  AFS,  ID, 
Silver  Creek  Integrated  Resource 
Project,  Implementation,  Middle  Fork 
Payette  River,  Boise  National  Forest, 
Boise  and  Valley  Counties,  ID.  Due: 
August  14,  2000,  Contact:  Chris  Worth 
(208) 365-7000. 

EIS  No.  000242,  DRAFT  EIS,  FRC.  IL, 
WI,  Guardian  Pipeline  Project, 
Propose  to  Construct  and  Operate  an 
Interstate  Natural  Gas  Pipeline  that 
would  extend  from  Joliet  (Will 
County),  IL  and  Ixonia  (Jefferson 
County),  WI,  Due:  August  28.  2000, 
Contact:  Paul  McKee  (202)  208-1088. 

Dated:  July  11,  2000, 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  00-17923  Filed  7-13-00;  8:45  am) 

BILLING  CODE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6609-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  corrunents  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  April  14,  2000 
(65  FR  20157). 

Draft  EISs 

ERP  No.  D-FAA-E5 1 04  7-NC  Rating 
E02,  Piedmont  Triad  International 
Airport,  Construction  and  Operation, 
Runway  5L/23R  and  New  Overnight 
Express  Air  Cargo  Sorting  and 
Distribution  Facility,  and  Associated 
Developments,  Funding,  NPDES  and 
COE  Section  404  Permit,  City  of 
Greensboro,  Guilford  County,  NC. 


Summary:  EPA  expressed 
environmental  objections  since  the  EIS 
did  not  fully  describe  the  proposed  air 
cargo  operations  and  the  associated 
potential  noise  impacts.  EPA  requested 
that  there  be  specific  commitments  to 
both  avoid  or  reduce  air  cargo 
operational  noise. 

ERP  No.  D-GSA-B80007-MA  Rating 
LO,  U.S.  Courthouse  Springfield, 
Construction,  Hampden  County,  MA. 

Summary:  EPA  had  no  objections  to 
the  project. 

ERP  No.  D-IBW-G29002-00  Rating 
EC2,  El  Paso — Las  Cruces  Regional 
Sustainable  Water  Project,  To  Secure 
Future  Drinking  Water  Supplies,  United 
States  and  New  Mexico. 

Summary:  EPA  expressed  concern 
regarding  potential  impacts  to  water/ 
terrestrial  resources,  habitats,  air 
quality,  cultural  resources  and 
socioeconomics.  EPA  requested  the  final 
docimient  include  additional 
information  and  mitigation  measures  on 
these  issues. 

final  EISs 

ERP  No.  F-AFS-J65288-CO 
Uncompahgre  National  Forest  Travel 
Plans  Revision,  Implementation,  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests,  Garrison,  Hinsdale 
Mesa,  Montrose,  Ouray  and  San  Juan 
Counties,  CO. 

Summary:  No  formal  conmient  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FAA-B51 01 8-CT  Tweed- 
New  Haven  Airport  Runway  Safety  Area 
and  Taxi  way  Improvements,  Safety 
Improvements  to  Runway  2/20  and 
Taxiways  'B'  and  'E',  Funding,  COE 
Section  10  and  404  Permits,  New  Haven 
County,  CT. 

Summary:  EPA  has  no  objections  to 
the  project. 

ERP  No.  F-HUD-K80040-CA  City  of 
Monterey  Park  Project,  Construction  and 
Operation  of  the  Monterey  Park  Towne 
Plaza,  North  of  the  Pomona  Freeway 
and  west  of  Paramount  Boulevard,  Los 
Angeles  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-USA-K26001-HI  Schofield 
Barracks  Wastewater  Treatment  Plant 
(WWTP),  Effluent  Treatment  and 
Disposal,  NPDES  Permit  and  COE 
Section  404  Permit,  City  of  County  of 
Honolulu,  Oahu,  HI. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  July  11,2000. 

[oseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  00-17924  Filed  7-13-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

'OPP  ^J0439B;  FRL-6597-4] 

Pesticide  Program  Dialogue 
Committee  (PPDC)  men  Disciosare 
Stakeholder  Workgroup   Notice  of 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
conference  call  meeting  of  the  Inert 
Disclosure  Stakeholder  Workgroup.  The 
workgroup  was  established  to  advise  the 
Pesticide  Program  Dialogue  Committee 
on  ways  of  making  information  on  inert 
ingredients  more  available  to  the  public 
while  working  within  the  mandates  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  and  related 
confidential  business  information 
concerns. 

DATES:  The  meeting  will  be  held  by 
conference  call  on  Tuesday,  July  25, 
2000,  from  noon  to  3  p.m. 
ADDRESSES:  Members  of  the  public  may 
listen  to  the  meeting  discussions  on  site 
at:  Crystal  Mall  #2,  Conference  Room 
1123,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  Seating  is  limited  and 
will  be  available  on  a  first  come  first 
serve  basis, 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cameo  Smoot,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  11th  Floor,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA;  (703)  305-5454; 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Inert 
Disclosure  Stakeholder  Workgroup  is 
composed  of  participants  from  the 
following  sectors:  Environmental/public 
interest  and  consumer  groups;  industry 
and  pesticide  users;  Federal,  State,  and 
local  governments;  the  general  public; 
academia  and  public  health 
organizations. 

The  Inert  Disclosure  Stakeholder 
Workgroup  will  advise  EPA,  through  the 
Pesticide  Program  Dialogue  Committee 
(PPDC),  on  potential  measures  to 
increase  the  availability  to  the  public  of 
information  about  inert  ingredients  (also 
called  "other  ingredients")  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Among  the 
factors  the  workgroup  has  been  asked  to 
consider  in  preparing  its 
recommendations  are:  Existing  law 


regarding  inert  ingredients  and 
confidential  business  information  (CBI); 
current  Agency  processes  and  policies 
for  disseminating  inert  ingredient 
information  to  the  public,  including 
procedures  for  the  protection  of  CBI; 
informational  needs  for  a  variety  of 
stakeholders;  and  business  reasons  for 
limiting  the  disclosure  of  inert 
ingredient  information. 

The  Inert  Disclosure  Stakeholder 
Workgroup  meeting  is  open  to  the 
public.  Written  public  statements  are 
welcome  and  should  be  submitted  to  the 
OPP  administrative  docket  OPP- 
00439A.  Any  person  who  wishes  to  file 
a  written  statement  can  do  so  before  or 
after  the  conference  call.  These 
statements  will  be  provided  to  the 
workgroup  members  for  their 
information. 

How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  handling  by  EPA,  it  is 
imperative  that  you  identiiy  docket 
control  number  OPP-00439A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi-om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Thb 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  and/or  data 
electronically  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  items  1 
and  2  above.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPP-00439A. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 
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list  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  luly  5,  2000. 
loseph  ].  Merenda, 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  00-17993  Filed  7-12-00;  11:44  am) 

3ILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 

AGENCY 

>:OPP^4204'8    FRl  -6550-6] 

South  Dakota  State  Plan  tor 
Certification  of  Applicators  o* 
Restricted  Use  Pesticides   Notice  of 
Intent  to  Amend  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  State  of  South  Dakota  has 
submitted  to  EPA  a  proposed 
amendment  to  their  State  Certification 
Plan  vifhich  would  allow  the  use  of  M- 
44  Sodium  Cyanide  Devices  by  both 
commercial  and  private  applicators  to 
control  coyotes  (Canis  latrans)  that  prey 
upon  livestock  and  poultry.  The 
proposed  amendment  establishes  new 
requirements  for  the  training, 
certification,  recertification,  and 
recordkeeping  of  individuals  that  use 
M-44  Sodiimi  Cyanide  Devices.  Notice 
is  hereby  given  of  the  intention  of  the 
Regional  Administrator,  Region  VHI,  to 
approve  the  revised  South  Dakota  State 
Plan  for  the  Certification  of  Applicators 
of  Restricted  Use  Pesticides.  EPA  is 
soliciting  comments  on  the  proposed 
amendments. 

OATES:  Comments,  identified  by  docket 
control  number  OPP-42078.  must  be 
rprpjvpd  on  or  before  August  28,  2000. 

ADDRESSES:  Copies  of  the  amended 
South  Dakota  State  Certification  Plan 
are  available  for  public  inspection,  see 
Unit  I.B.  of  the  SUPPLEMENTARY 
INFORMATION  for  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ron  Schiller,  Environmental 
Protection  Agency,  Region  VIII,  Mail 
Code  8P-P3T,  999  18th  St.,  Suite  500. 
Denver,  CO,  80202;  telephone  number: 
(303)  312-6017;  e-mail  address: 
schiller.ron@epa.gov. 

3UPPLEMENT4RV    NFORMATION: 

1   dentTtii  iiitdrination 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  particular  interest  to  those  involved 
in  ranching  and  certain  types  of  food 


production.  Other  types  of  entities 
could  also  be  affected.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

To  obtain  copies  of  the  proposed 
amendment  to  the  South  Dakota  State 
Certification  Plan  or  additional 
information,  contact: 

1 .  Ron  Schiller  at  the  address/ 
telephone  number  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

2.  Tim  Hagen,  South  Dakota 
Department  of  Agricultiire,  Division  of 
Agricultural  Services,  Foss  Building, 
523  East  Capitol,  Pierre.  SD  57501; 
telephone  number:  (605)  773-4432;  e- 
mail  address:  Tim.Hagen@state.sd.us 

3.  John  MacDonald:  By  mail:  Office  of 
Pesticide  Programs.  Field  and  External 
Affairs  Division  (7506C),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  1121,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arfington.  VA  22202; 
telephone  number:  (703)  305-7370;  e- 
mail:  macdonald.john@epa.gov. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  to 
Ron  Schiller  at  the  address  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP^2078  in  the 
subject  line  on  the  first  page  of  your 
response.  Electronic  comments  can  be 
submitted  by  e-mail,  or  you  can  submit 
a  computer  disk.  When  submitting 
comments  electronically  do  not  submit 
any  information  that  you  would 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  All  comments  in  electronic 
form  must  be  identified  by  docket 
control  number  OPP-42078. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  meirked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 


the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 

under  POR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 

,  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  EPA  Taking? 

EPA  has  reviewed  the  revised  South 
Dakota  State  Certification  Plan  and  finds 
it  in  compliance  with  FIFRA  and  40 
CFR  part  171  and  is  announcing  its 
intention  to  approve  the  amended  Plan 
and  seeks  public  comment. 

List  of  Subjects 

Enviroiunental  protection. 

Dated:  June  29,  2000. 
Patricia  D.  Hull, 

Acting  Regional  Administrator.  Region  VIU. 
[FR  Doc.  00-17879  Filed  7-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6736-2] 

Middlefield-Ellis-WhIsmanSuperfund 
Site  Proposed  Notice  of  Administrative 
Settlement 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

summary:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9600  et  seq.,  notice  is  hereby 
given  that  a  proposed  Agreement  and 
Covenant  Not  to  Sue  (Prospective 
Purchaser  Agreement)  associated  with 
the  Middlefield-Ellis-Whisman  (MEW) 
Superfund  Site  was  executed  by  the 
United  States  Environmental  Protection 
Agency  (EPA)  on  February  29,  2000. 
The  proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a) 
against  Haury  Properties  IV,  a  California 
limited  liability  company  (the 
Purchaser).  The  Purchaser  plans  to 
acquire  a  1.17  acre  parcel  located  at  405 
National  Avenue,  Mountain  View, 
California,  within  the  MEW  Superfund 
Site,  for  the  purposes  of  redeveloping 
and  leasing  conunercial  office  space. 
The  proposed  settlement  would  require 
the  Purchaser  to  pay  EPA  a  one-time 
payment  of  $75,000. 

For  thirty  (30)  calendar  days 
following  the  date  of  pubhcation  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period.  EPA  will  provide  an  opportiuiity 
fi  )r  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Envirorunental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
DATES:  Conunents  mugt  be  submitted  on 
or  before  August  14,  2000. 

ADDRESSES:  The  proposed  Prospective 

^  iri  hdser  .Agreement  and  additional 
D^(  kground  documents  relating  to  the 
■s^'ttiement  are  available  for  public 
.nspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  William  Keener, 
Assistant  Regional  Counsel  (ORC-1), 


Office  of  Regional  Counsel,  U.S.  EPA 
Region  K,  75  Havrthome  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "Haury  Properties  PPA,  MEW 
Superfund  Site"  and  "Docket  No.  2000- 
05"  and  should  be  addressed  to  William 
Keener  at  the  above  address 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Keener,  Assistant  Regional 
Coimsel  (ORC-1),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  phone:  (415)  744-1356;  fax  (415) 
744-1041;  e-mail:  keener.bill@epa.gov. 

Dated:  luly  7,  2000. 
Keith  Takata, 

Director,  Superfund  Division,  Region  DC. 
[FR  Doc.  00-17874  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  6560-5CMiil 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

luly  7,  2000. 

SUMMARY:  The  Federal  Communications' 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  emd  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  12, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0105. 

Title:  Licensee  Qualification  Report. 

Form  No.;  FCC  430. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institudons. 

Number  of  Respondents:  1500. 

Estimated  Hours  Per  Response:  2 
hours. 

Frequency  o/flespojjse;  Reporting,  on 
occasion  and  annually. 

Cost  to  Respondents:  SO. 

Estimated  Total  Annual  Burden:  3000 
hours. 

Needs  and  Uses:  FCC  Form  430  is 
filed  by  new  applicants  or  annually  by 
licensees  if  substantial  changes  occur  in 
the  organizational  structure  to  provide 
information  concerning  corporate 
structure,  alien  ownership,  and 
character  of  applicant  or  Ucensee.  FCC 
430  is  also  filed  by  applicants  soliciting 
authority  for  assignment  or  transfer  of 
control.  The  information  will  be  used  by 
the  Commission  to  determine  whether 
the  applicant  is  legally  qualified  to 
become  or  remain  a  licensee,  as  required 
by  the  Commimications  Act. 

OMB  Control  No.:  3060-0599. 

Title:  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act. 

Form  No.  .N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  (P),  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  1.66 
hours. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  10. 

Total  Annual  Cost:  4,854.00. 

Needs  and  Uses:  The  information 
collected  will  create  regulatory 
symmetry  among  similar  mobile 
services.  The  symmetrical  regulatory 
structure  will  promote  competition  in 
the  mobile  services  marketplace  and 
will  serve  the  interests  of  consumers 
while  also  benefiting  the  national 
economy. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-17847  Filed  7-13-00;  8:45  am] 

SILLING  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EM] 

New  Mexico;  Amendment  No.  7  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
M  tnagement  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
ut  an  emergency  disaster  for  the  State  of 
New  Mexico  (FEMA-3154-EM).  dated 
May  10,  2000,  and  related 

Heferminations. 

EFFECTIVE  date:  July  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Respuuse  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  1202)  R46-,3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective  July  7, 
2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Ix)ans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program). 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-17898  Filed  7-13-00;  8:45  am] 

3ILUNG  CO0€  67t8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1332-DR] 

Wisconsin;  Amendment  No  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
oi  a  major  disaster  for  the  State  of 
Wisconsin  (FEMA-1332-DR),  dated 
June  23,  2000,  and  related 
determinations. 


EFFECTIVE  DATE:  luly  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  5, 
2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  00-17897  Filed  7-13-00;  8:45  am] 

BtUJNG  CODE  671S-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 
[No  2000-N^] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2000-02 
second  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regxdation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
submit  Conmiunity  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2000-02  second  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  August  28,  2000. 
ADDRESSES:  Bank  members  selected  for 
the  2000-02  second  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Commimity  Support  Statements  to  the 
Finance  Board  either  by  regular  mail  at 
the  Office  of  Policy,  Research  and 
Analysis,  Program  Assistance  Division, 


Federal  Housing  Finance  Board,  1777  F 
Street.  N.W.,  Washington,  D.C.  20006,  or 
by  electronic  mail  at 
FITZGERALDE@FHFB  GO\' 

FOR  FURTHER  INFORMATION  CONTACT: 
Emma  ].  Fitzgerald.  Program  Analyst, 
Office  of  Policy.  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  202/408-2874,  by 
electronic  mail  at 
nTZGERALDE@FHFB.GOV,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  DC.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regidations  establishing  standards  of 
community  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
imder  the  Communitv  Reinvestment  Act 
of  1977  (CRA),  12  U.S.C.  2901  et  seq.. 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U  S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act,  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944. 3fb).  All  members,  including  those 
not  subject  to  CRA.  must  meet  the  first- 
time  homebuver  standard.  12  CFR 
944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
communitv  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
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community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  August  28,  2000 
deadline  prescribed  in  this  notice.  12 
CFR  944.2(b)(l)(ii)  and  (c).  On  or  before 
July  28.  2000.  each  Bank  will  notify  the 


members  in  its  district  that  have  been 
selected  for  the  2000-02  second  quarter 
community  support  review  cycle  that 
they  must  complete  and  submit  to  the 
Finance  Board  by  the  deadline  a 
Community  Support  Statement.  12  CFR 
944.2(b)(2)(i).  The  member's  Bank  will 
provide  a  blank  Community  Support 
Statement  Form,  which  also  is  available 


on  the  Finance  Board's  web  site: 
WWW.FHFB.GOV.  Upon  request,  the 
member's  Bank  also  will  provide 
assistance  in  completing  the 
Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2000-02 
second  quarter  community  support 
review  cycle: 


Federal  Home  Loan  Bank  ot  Boston — District  1 


Superior  Savings  of  New  England  

First  FS  &  LA  of  East  Hartford  

Enfield  Federal  Savings  &  Loan  Association  

Essex  Savings  Banl< 

First  International  Banl<  

First  City  Bank  

Citizens  Banic 

Cargill  Bank  

Auburn  Savings  &  Loan  

Augusta  Federal  Savings  Bank 

First  National  Bank  of  Bar  Hart)or 

First  FS  &  LA  of  Bath  

Aroostook  County  FS  &  LA  

Kennebunk  Savings  Bank  

Skowhegan  Savings  Bank 

Kennebec  Federal  Savings  and  Loan  Association 

North  Middlesex  Savings  Bank  

Boston  Private  Bank  &  Trust  Company  

F  irst  Federal  Savings  Bank  of  Boston  

First  Trade  Union  Bank  

Hyde  Park  Savings  Bank  

Investors  Bank  and  Trust  Company 

Peoples  Federal  Savings  Banl<  

Cambndge  Savings  Bank  

East  Cambridge  Savings  Bank  

Dedham  Institution  for  Savings  

Eagle  Bank  

Citizens-Union  Savings  Bank  

Foxboro  Federal  Savings  and  Loan  Association  ... 

Georgetown  Savings  Bank 

Frst  Essex  Bank   FSB  

Marblenead  Savings  Bank 

Medford  Co-operative  Bank  

Plymouth  Savings  Bank  

Millbury  Savings  Bank  ^ 

Monson  Savings  Bank 

Lawrence  Savings  Bank  

Warren  Five  Cents  Savings  Bank  

Saugus  Co-operative  Bank  

Scituate  Federal  Savings  Bank 

Spencer  Savings  Bank  

-lampden  Savings  Bank  

Bristol  County  Savings  Bank 

Middlesex  Federal  Savings  

-ederal  Savings  Bank  

Bank  of  New  Hampshire,  N.A _ 

■^ranklin  Savings  Bank  

Meredith  Village  Savings  Bank  

5alem  Co-operative  Bank  

-irst  Brandon  National  Bank  

Vermont  National  Bank  

Howard  Bank.  N.A 


Branford  

East  Hartford 

EnfieW  

Essex 

Hartford .'. 

New  Britain  

New  London  

Putnam 

Auburn  

Augusta 

Bar  Hartwr  

Batti 

Caribou  

Kennebunk  

Skowhegan  

Waterville  

Ayer 

Boston '. 

Boston 

Boston 

Boston 

Boston 

Brighton 

Cambridge  

Cambridge  

Dedham  

Everett 

Fall  River x.. 

Foxboro 

Georgetown  

Lawrence  

MartJiehead  

Medford 

Mkldleboro  

Millbury 

Monson  

North  Andover 

Peabody  

Saugus „ 

Scituate 

Spencer 

SpringfieM  

Taunton 

West  Somerville 

Dover 

Farmington 

Franklin  

Meredith  

Salem .'. 

Brandon  

Brattteboro  

Burtington 


Federal  Home  Loan  Bank  of  New  York— District  2 


Liberty  Bank 

Pamrapo  Savings  Bank.  S.L.A 

National  Bank  of  Sussex  County  

Farmers  &  Mechanics  Bank  

Freehold  Savings  and  Loan  Association  .. 

GSL  Savings  Bank  

Ontani  Savings  Bank  

Investors  Savings  Bank 

Millington  Savings  Bank  

Dollar  Savings  Bank    

Ocean  City  Home  Bank 

AmtX)y  National  Bank  

Ridgewood  Savings  Bank  of  New  Jersey 

OceanFirst  Bank  

First  Savings  Bank,  SLA  

Brooklyn  Federal  Savings  Bank 


Avenel  

Bayonne  

Branchvilte  .. 
Burlington  .... 

FreehoW 

Guttent>erg 
Hackensack 

Millbum  

Millington 

Newark 

Ocean  City  .. 
CM  Bridge  . 
Ridgewood  .. 
Tom  Rivers  . 
Woodbridge  . 
Brooklyn  


Connectkxit. 

Connecticut. 

Connecticut. 

Connecticut. 

Connectkajt. 

Connecticut 

Connecticut 

Connectkxit. 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

Vermont 

Venmonf 

Vermont 


New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  York. 
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Canisteo  Savings  and  Loan  Association 

Elmira  Savings  and  Loan,  FA  

The  Upstate  National  Bank  

The  National  Banit  of  Geneva 

Glens  Falls  NB&T  Company  

Maple  City  Savings  and  Loan  Association 

Sunnyside  FS&LA  of  Irvington  

The  Lyons  National  Bank  

Maspeth  Federal  Savings  &  Loan  Association 

Massena  Savings  and  Loan  Association  

Medina  Savings  and  Loan 

Cross  County  Federal  Savings  BanK  

Provident  Savings  Bank,  FA  

Dime  Savings  Bank  of  New  Yotfc,  FSB 

The  Berkshire  Bank  

Carver  Federal  Savings  Bank  

Ogdensburg  FS&LA 

Wiltier  National  Bank 

Union  State  Bank  

First  Federal  Savings  Bank  

First  Tier  Bank  and  Tnjst  

Saratoga  National  Bank  and  Trust  Company  .. 

The  l^tional  Bank  of  Stamford 

Yonkers  Savings  and  Loan  Association  FA 


Canisteo 

Elmira 

Fayetteville 

Geneva  

Glens  Falls 

Homell 

Irvington  

Lyons  

Maspeth  

Massena  

Medina  

Middle  Village  

Montebello  

New  York  

New  York  

New  York  

Ogdensburg  

Oneonta  

Orangeburg 

Peekskill  

Salamanca  

Saratoga  Springs 

Stamford  

Yonkers 


New  York 
New  York 
New  York. 
New  York. 
New  York. 
New  York 
New  York 
New  York 
New  York. 
New  York. 
New  York. 
New  York 
New  York 
New  York. 
New  York 
New  York. 
New  York 
New  York 
New  York 
New  York 
New  York 
New  York. 
New  York. 
New  York 


FMeral  Home  Loan  Bank  of  Pittsburgh— District  3 


Delaware  National  Bank 

Artisans  Bank 

Laurel  Savings  Bank  

Reliance  Savings  Bank  ;... 

Investment  Savings  Bank  

Peoples  Home  Savings  Bank 

Pennwood  Savings  Bank  

Keystone  Savings  Bank  

Columbia  County  Farmers  National  Bank  '.. 

The  Bryn  Mawr  Trust  Company  

Community  Bank,  N  A  

Charleroi  Federal  Savings  Bark  

Citizens  Natk>nal  Bank  of  Evans  City  

IGA  Federal  Savings  

Armstrong  County  Building  &  LA  Ford  City 

Greenville  Savings  Bank  

Grange  National  Bank  

Westmoreland  FS&LA  of  Latrot>e  

First  National  Bank  of  Leesport 

Mitflln  County  Savings  Bank  

First  Citizens  National  Bank  

First  National  Bank  of  Mifflintown 

First  Federal  Savings  Bank  

Partcvale  Savings  Bank  

Community  State  Bank  of  Orbisonia 

Beneficial  Mutual  Savings  Bank    

FirsTrust  Bank      

Prudential  Savings  Bank  

NorthSide  Bank  

Workingmens  Savings  Bank  

Lit)erty  Savings  Bank.  FSB  

Elk  County  Savings  &  Loan  Association  

Scottdale  Bank  and  Trust  Company  

Sewickley  Savings  Bank  

Keystone  State  Savings  Bank  

First  National  Bank  of  Slippery  Rock  

Union  National  Bank  and  Trust  Company  ., 

East  Stroudsburg  Savings  Association  

Washington  Federal  Savings  Bank  

First  FS&LA  of  Greene  County  

Citizens  &  Northern  Bank  

West  View  Savings  Bank  

First  Century  Bank,  NA 

Huntington  Federal  Savings  Bank 

Doolin  Secunty  Savings  Bank  FSB 

United  National  Bank  

One  Valley  Bank  of  Mercer  County,  Inc.  ... 

First  FS&LA  of  Ravenswood  , 

First  Federal  Savings  Bank  

The  Williamstown  National  Bank 


Georgetown  

Wilmington  

Allison  Park 

Altoona 

Altoona 

Beaver  Falls 

Bellevue  

Bethlehem 

Bkx>msburg 

Bryn  Mawr 

Carmicfiaels  

Charleroi  

Evans  City 

Feasterville 

Pennsylvania.. 

Greenville 

Laceyville  

Latrot>e 

Leesport 

Lewistown  

MansfieM 

Mifflintown 

Moness£Ui  

Monroevllle 

Orbisonia 

Phlladelpbia  

Philadelphia  ....... 

Philadelphia  

Pittsburgh 

Pittsburgh 

Pottsville 

RWgway 

Scottdale 

Sewickley  

Sharpsburg  

Slippery  Rock 

Souderton  

Stroudsburg  

Washington  

Waynesburg  

Wellsboro  

Wexford 

Bluefield  

Huntington 

New  Martinsville 

Parkersburg  

Princeton  

Ravenswood  

Sislersville  

Williamstown  


Federal  Home  Loan  Bank  of  Atlanta — District  4 


Delaware 

Delaware 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania. 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania. 

Pennsylvania 
Pennsylvania. 
Pennsylvania 
Pennsylvania. 
Pennsylvania 
Pennsylvania. 
Pennsylvania. 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania. 
Pennsylvania 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania 
Pennsylvania 
Pennsylvania. 
Pennsylvania 
Pennsylvania. 
Pennsylvania. 
West  Virginia 
West  Virginia. 
West  Virginia. 
West  Virginia. 
West  Virginia. 
West  Virginia 
West  Virginia. 
West  Virginia. 


Delaware  National  Bank  

Brantley  Bank  and  Tnjst  Company 

Bank  of  Cartxsn  Hill 

Heritage  Bank 

Rotiertson  Banking  Company  

The  Citizens  Bank  


Georgetown 

Brantley 

Carbon  Hill  .. 

Decatur  

Demopolis  ... 
Greensboro 


Delaware 
Alabama 
Alatjama 
Alat>ama 
Alabama 
Alabama. 
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City  Bank  of  Hartford  

Secunty  Federal  Savings  Bank  

Gulf  Federal  Bank,  a  FSB  

"he  Bank    

The  Citizens  Bank  

Phenix-Girard  Bank  

Bank  of  Vernon 

Bank  of  Wedowee  

Bank  of  Belle  Glade  .■ 

Community  Bank  of  Manatee 

CommerceBank.  N.A 

Peoples  State  Bank  of  Groveland 

First  State  Bank  of  the  Flonda  Keys  

International  Finance  Bank   

Chartotte  State  Bank  

^irst  American  Bank  of  Walton  County 

Bank  of  St  Augustine 

Central  Bank  of  Tampa  

'Florida  Bank,  N  A 

Wauchula  State  Bank 

eDank  

Bank  of  Early  

Planters  and  Citizens  Bank  

Claxton  Bank  

First  Clayton  Bank  and  Trust  Company 

Central  Bank  and  Trust  

First  Community  Bank  of  Oawsonville  

Bank  Atlanta  

Colony  Bank  Souttieast 

Bank  of  Eastman 

Gilmer  County  Bank  

Capital  Bank  

Sank  of  Hiawassee 

Citizens  Bank '. 

Fanners  State  Bank  

Peoples  Bank  

Mount  Vernon  Bank 

The  Citizens  Bank  

Regions  Bank  

Community  Bank  of  W\\cox  _ 

Greater  Rome  Bank  

Georgia  Central  Bank 

Citizens  Security  Bank  

\thens  First  Bank  &  Trust  Comp>any  

ArnencasBank 

Community  First  Bank  

Homewood  Federal  Savings  Bank 

Mercantile  Safe  Deposit  and  Trust  Company 

Community  Bank  of  Maryland  

Easton  Bank  and  Trust  Company  

Jarrettsvilie  Federal  S&L  Association 

Maryland  Bank  and  Trust  Company  

First  National  Bank  of  North  East  

North  Anjndel  Federal  Savings  Bank,  FSB  ... 

The  East  Carolina  Bank  

Catawba  Valley  Bank  

First  Bank   

Loyal  Amencan  Lite  Insurance  Company  

Bank  of  Betton  

Sandhills  Bank  

The  Peoples  Bank  of  Iva 

Carolina  Community  Bank 

The  Palmetto  Bank  

■^he  Citizens  Bank  

f  irst  State  Bank  

f  &M  Bank — Northern  Virginia  

f  owell  Valley  National  Bank  

Eiank  of  Chartotte  County  

Valley  Bank,  N.A 


Hartford  

Jasper  

Mobile  

Monroevllle 

Moulton  

Phenix  City 

Vemon  

Wedowee 

Belle  Glade  

Bradenton  

Coral  Gables 

Groveland  

Key  West  

Miami  

Port  Chartotte 

Santa  Rosa  Beach 

St.  Augustine  

Tampa  

Tampa 

Wauchula 

Atlanta 


Blakely  

Camilla 

Claxton 

Clayton 

Cordete  

Oawsonville 

Decatur  

Douglas 

Eastman 

Ellijay 

Fort  Oglethorpe  , 

Hiawassee  

Homerville  

Lincolnton 

Lyons  

Mt.  Vemon  

Nashville  

Newnan 

Pitts  

Rome  

Social  Circle 

Tifton  

Watkinsville  

Baltimore 

Baltimore 

Baltimore 

BaltinrK>re 

Bowie  

Easton  

Jarrettsvilie 

Lexington  Park  .. 

North  East 

Pasaderta 

Engelhard 

Hrckofy 

Troy 

Cincinnati  

Betton 

Bethune 

Iva  

Latta  

Laurens  

Olanta  

Danville  

Fairfax  

Jonesville  

Phenix  

Roanoke  


Federal  Home  Loan  Bank  of  Cincinnati— Oistrict  5 


First  Federal  Bank  for  Savings 

Bank  of  Edmonson  County  

United  Citizens  Bank  and  Tmst  Company  ... 

Citizens  Bank  &  Tnjst  Company  

Farmers  &  Traders  Bank  

Carrollton  Federal  Savings  and  Loan  

First  National  Bank  

Peoples  Bank  of  Northern  Kentucky  

-armers  National  Bank 

;  entral  Kentucky  Federal  Savings  Bank  

United  Kentucky  Bank  of  Pendleton  County 

Columbia  Federal  Savings  Bank 

rank  of  Germantown , 

-iNB  Bank,  N.A 


Ashland  

Brownsville 

Campbellsburg 
Campbellsville  . 

Campion  

Carrollton  

Central  City  

Crestview  Hills 

Cynthiana  

Danville  

Falmouth  

Ft.  MitcheW  

Gemwntown  .... 
Hartan  


Alatwma 

Alabama 

Alabama 

Alabama 

Alabama 

Alatiama 

Alat>ama. 

Alabama 

Ftorida 

Ftorida. 

Florida. 

Fkxida 

Fkxkla. 

Florida 

Fkxida. 

Rorida. 

Ftorida 

Flonda 

Flonda 

Ftonda 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia. 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Maryland 

Maryland 

Maryland 

Maryland. 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

North  Carolina 

North  Carolina 

North  Carolina 

Ohio 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 


Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
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State  Bank  and  Tnjst  Company 

First  Financial  Bank  

First  Federal  Savings  and  Loan  Association  ...:... 

Bank  of  Magnolia 

Mid  America  Bank,  FSB  

First  Lancaster  Federal  Savings  Bank 

Citizens  National  Bank  

Farmers  Deposit  Bank  of  Middleburg  

Home  Federal  Bank  

First  State  Bank  of  Pineville  

Middlest)oro  Federal  Bank  

The  Bank  of  Mt  Vemon  

Peoples  Bank  Mt  Washington  

Family  Bank,  FSB 

The  Central  Bank  of  North  Pleasureville 

First  Bank  and  Tnjst  Company  

Bullitt  County  Bank  

Liberty  National  Bank  

The  Baniett  Farmers  Bank  

Industnal  Savings  and  Loan  Associatkxi  

Bridgeport  Savings  and  Loan  Associatkxi  

Peoples  Savings  and  Loan  Company 

FNB  of  Southeastern  Ohio  

First  Safety  Bank  

Clifton  Heights  Loan  and  Bulkjing  Company  

The  Savings  Bank  

The  Peoples  Bank  Company 

First  City  Bank    

Ohio  Heritage  Bank 

Valley  Savings  Bank 

First  Federal  Savings  and  Loan  

Fidelity  Federal  Savings  &  Loan  Associatkxt 

The  Peoples  Banking  Company 

Heartland  Bank 

First  FS&LA  of  Galwn  

The  Home  Building  and  Loan  Company 

Greenville  FS&LA  

Home  Federal  Bank    

First  Federal  Savings  Bank  of  Ironton  

Lawrence  Federal  Savings  Bank  

Liberty  Federal  Savings  and  Loan  Association  .... 

Ohio  River  Bank    

Kingston  National  Bank  

The  Citizens  Bank  of  Logan  

Mechanics  Savings  Bank  

Peoples  FS&L  of  Massillon  

Metropolitan  Bank  and  Trust  Company  

Miami  Savings  and  Loan  Company  

The  Middlefield  Banking  Company  

Nelsonville  Home  and  Savings  AssocJatkm 

First  FS&LA  of  Newark  

Geauga  Savings  Bank 

Secunty  Dollar  Bank  

The  National  Bank  of  Oak  l-<artxx 

Valley  Central  Savings  Bank 

The  Citizens  Banking  Company 

Peoples  Federal  Savings  &  Loan  Associatkxi  

Commodore  Bank 

Monroe  Federal  Savings  and  Loan  Associatkxi  .. 

Van  Wert  Federal  Savings  Bank  

Home  Savings  Bank  of  Wapakoneta  

The  Waterford  Commercial  &  Savings  Bank  

Adams  County  Building  and  Loan  Company  

Commerce  National  Bank  

Dollar  Bank.  FSB  

Bank  of  Bartlett  

Bank  of  Bolivar  

Farmers  and  Merchants  Bank 

Farmers  and  Merchants  Bank , 

First  Citizens  National  Bank  

Elizabethton  Federal  Savings  Bank  

Progressive  Savings  Bank  

Home  Federal  Bank  of  Tennessee  

First  Central  Bank 

American  Savings  Bank  

Volunteer  Federal  Savings  and  Loan 

First  National  Bank  

Jefferson  Federal  Savings  and  Loan  Associatkxi 

TNBank  

Union  Planters  Bank  of  N.W.  IN,  FSB  

Citizens  Community  Bank  

First  Federal  Savings  Bank  of  Angola  

Peoples  FSB  of  DeKalb  County 

Peoples  Federal  Savings  Bank  

Farmers  and  Mechanics  FS&IA  

First  State  Bank  


Harrodsburg  

Harrodsburg  

Hazard  

HodgenviHe  

LaGrange 

Lancaster 

Lebanon  

Lit>erty  

Middlesboro  

Middlesboro  

Middlesboro  

Mt.  Vemon  

Mt.  Washington  . 

Paintsville  

Pleasureville 

Princeton  

Shepardsville  .... 

Ada 

Bartow  

Bellevue  

Bridgeport  

Bucyrus 

CaklweH  

Cincinnati  

Cincinnati  

Cirdeville 

Coklwater 

Columbus 

Coshocton 

Cuyahoga  Falls  . 

Defiance 

Delaware 

Findlay  

Gahanna  

Galton 

Greenfiekj  

Greenville 

Hamilton 

Ironton  

Ironton 

Ironton 

Ironton 

Kingston 

Logan  

MansfieM 

Massillon  

MayfiekJ  Heights 

Miamltown  

Middlefield 

Nelsonville 

Newark 

Newbury 

Niles  

Oak  Haibor  

Reading 

Sandusky  

Sklney 

Somerset 

Tipp  City 

Van  Wert 

Wapakoneta 

Waterlord  

West  UnkHi  

Worthington 

Pittsburgh 

Bartlett 

Bolivar  

Clart(sville 

Dyer  

Dyersburg  

Elizabethton  

Jamestown 

Knoxville 

Lenoir  City 

Livingston  

Madisonville  

McMinnville  

Morristown  

Oak  BiOge 

Paris 

Winchester 

Angola , 

Auburn  

Aurora  

BkxxnfiekJ  

Bourtx>n  


Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky. 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky. 

Kentucky. 

Kentucky 

Kentucky 

Kentucky. 

Kentucky. 

Kentucky. 

Ohkj. 

Otik). 

Otik). 

Ohio. 

Otin. 

0»ik>. 

Ohk}. 

Ohn. 

Ohk). 

Ohk). 

Oh». 

Ohk).     - 

Ohk). 

Oh». 

Ohto. 

Ohk). 

Ohk). 

Ohk). 

Ohn. 

Ohn. 

Ohk). 

Ohn. 

Ohk). 

Ohn. 

Ohn. 

Ohk}. 

Ohio. 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohn. 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohn. 

Ohk. 

Ohio. 

Ohk). 

Ohn. 

Ohkj. 

Ohn. 

Ohk). 

Ohn. 

Ohk) 

Pennsylvania 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Irtdiana. 
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English  State  Bank  

Home  Loan  Bank,  FSB  

Farmers  Bank,  Frankfort  

Newton  County  Loan  &  Savings  Association 

First  Federal  Savings  &  Loan 

Lake  FS&LA  of  Hammond  

HFS  Bank,  FSB  

Secunty  Federal  Savings  Bank  

First  Federal  Savings  Bank  of  Marion 

Michigan  City  Savings  &  Loan  

The  First  National  Bank  of  Mitchell  

First  National  Bank  of  Monterey 

-irst  Merchants  Bank,  N.A  

Mutual  Federal  Savings  Bank  

American  Savings.  FSB  

Community  Bank  

First  National  Bank  of  Odon 

Lincoln  Federal  Savings  Bank 

Harnngton  Bank,  FSB  

First  Parke  State  Bank  

Scottsburg  Building  &  Loan  Association  

Home  Federal  Savings  Bank  

Owen  Community  Bank,  SB 

First  Farmers  State  Bank  

°eoples  Community  Bank  

Terre  Haute  First  National  Bank  

1st  American  Bank  

First  Federal  Savings  Bank  of  Wabash  

First  FS&LA  of  Washington  

Home  Building  Savings  Bank,  FSB 

Peoples  National  Bank  

Bank  of  Wolcott  

First  Federal  S&LA  of  Alpena  

Bank  of  Ann  ArtxDr  

Farmers  State  Bank  Breckenridge  

Eaton  Federal  Savings  Bank 

Huron  Community  Bank  

Hastings  City  Bank  

Bay  Port  State  Bank  ..; 

Kalamazoo  County  State  Bank  

Franklin  Bank,  N.A  

First  National  Bank  of  St.  Ignace  

Northwestern  Savings  Bank  and  Trust  


English  

Fort  Wayne  ... 

Frankfort 

Goodland  

Greensburg  ... 

Hammond  

Hobart  

Logansport  .... 

Marion  

Michigan  City 

Mitchell  

Monterey 

Muncie  

Muncie  

Munster 

Noblesville 

Odon  

PlainfieW  

Richmond 

RockvHIe 

Scottsburg 

Seymour 

Spencer 

Sullivan  

Tell  City 

Terre  Haute  ... 

Vincennes  

Wabash 

Washington  ... 
Washington  ... 
Washington  ... 

Woteoft  

Alpena 

Ann  Arbor 

Breckenridge  .. 

Charlotte    

East  Tawas  .... 

Hastings 

Pigeon 

Schooteraft  

SouthtieW  

St.  Ignace 

Traverse  City  . 


Federal  Home  Loan  Bank  of  Chicago— District  7 


West  Pointe  Bank  and  Trust  Company 

he  Belvidere  National  Bank  &  Trust  Company  

Central  Illinois  Bank 

Citizens  Savings  Bank 

Amencan  Enterpnse  Bank 

Farmers  State  Bank  of  Camp  Point 

Cornerstone  Bank  &  Taist.  N.A  

First  FSB — Champaign-Urbana 

Charleston  Federal  Savings  and  Loan  Associatk}n 

Broadway  Bank  

Central  FS&LA  of  Chicago  

Columbus  Savings  Bank  

Fidelity  Federal  Savings  Bank 

First  Security  Federal  Savings  Bank 

Liberty  Bank  for  Savings  

Lincoln  Park  Savings  Bank  

Mutual  FS&LA  of  Chicago 

Universal  Federal  Savings  Bank  

(Dollinsville  Building  and  Loan  Association 

Home  Federal  S&LA  of  Collinsville  

Covest  Banc.  NA 

First  Federal  Savings  and  Loan  AssociatkMi  

f  orreston  State  Bank  

Hickory  Point  Bank  and  Trust,  FSB 

f^arquette  Bank  Fulton  

Glenview  State  Bank  

Guardian  Savings  Bank  FSB  

The  First  National  Bank  of  Grant  Park 

The  Granville  National  Bank  

The  Bradford  National  Bank  of  Greenville  

The  Havana  National  Bank  

Hernn  Secunty  Bank  

•  outh  End  Savings,  s.b 

The  First  National  Bank  of  Jonesboro  

Eureka  Savings  Bank  

First  State  Bank  of  Western  Illinois 

First  National  Bank  of  Illinois 

Lisle  Savings  Bank  

First  National  Bank  of  LItchfiekJ  

West  Suburban  Bank  


"W 


Belleville 

Belvidere  _ 

Bloomington  .. 
Bkx>mington  .. 
Buffak)  Grove 
Camp  Point  ... 

Carrollton  

Champaign 

Charleston 

Chk:ago 

Chicago 

Chicago 

Chicago 

Chnago 

Chnago  

Chicago 

Chk^go 

Chicago 

Collinsville  

Collinsville  

Des  Raines  .... 
Edwardsvllle  ... 

Forreston 

Forsyth  

Fulton  

Glenview  

Granite  City  .... 

Grant  Park  

Granville 

Greenville 

Havana  

Herrin  

Homewood 

Jonesboro  

La  Salle 

La  Harpe  

Lansing  

Lisle 

UtchtieW 

Lombard 


Indiana. 

Indiana 

Indiana 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiarui 

Indiana 

Indiana 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Irxliana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Mcbigan 

Michigan 

Michigan 

Michigan 

Michigan 


Illinois. 


Illinois. 
Illinois. 

Minois. 
Illinois. 


Minois. 
Illinois. 
Illinois. 


NNnois. 
Minois. 
IINnois 
Illinois. 
Illinois. 
Illinois. 
Illirtois. 
INinois. 
Illinois. 
Minois. 
Illinois. 
Illinois. 
IINnois. 
Illinois. 
INinois. 
Minois. 
Minois. 
Illinois. 
IMiwis. 
lilirtois. 
lllir>ois. 
IMnois. 
Minois. 
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First  Security  Bank    

The  First  National  Bank  of  Manhattan  

Milford  Building  and  Loan  Association  

Southeast  National  Bank  of  Moline 

Nashville  Savings  Bank 

Northview  Bank  and  Trust 

mini  State  Bank  

Peoples  Bank  and  Trust  of  Par«  

The  Poplar  Grove  State  Bank  Poplar  

Citizens  First  National  Bank  

First  Robinson  Savings  Bank,  N.A 

Alpine  Bank  of  Illinois  

First  FS&U  of  Shelbyville 

The  First  National  Bank 

The  International  Bank  of  Amherst  

The  First  National  Bank  of  Bangor 

The  Bank  of  Brodhead  

Bank  of  Deerfield 

Mendian  Capital  Bank,  N  A 

Fox  Valley  Savings  and  Loan  Association 

National  Exchange  Bank  and  Trust  

First  Northern  Savings  Bank,  S.A 

Park  Bank  

Ixonia  State  Bank  „ 

First  FSB  La  Crosse-Madison  

Ladysmith  FS&LA  

Markesan  State  Bank  

Fidelity  National  Bank 

Merrill  Federal  S&LA  

Continental  Savings  Bank,  SA  

Guaranty  Bank,  S  SB 

Lincoln  Community  Bank 

Bank  of  Elmwood  

M&l  Lakevlew  Bar* _ 

Spencer  State  Bank  

First  Bank  

The  Farmers  State  Bank  of  WaupeK:a  

Paper  City  Savings  Association  


Macknaw 

Manhattan  

Milford  

Moline  

Nashville  

NofthfiekJ 

Oglestjy 

Pana 

Poplar  Grove 

Princeton 

Robinson 

Rockford 

ShelbyviHe 

Vandalia 

Amherst 

Bangor  

Brodhead  

DeerfieM 

Edgar  

Fond  du  Lac 

Fond  du  Lac 

Green  Bay 

Holmen 

Ixonia  

La  Crosse  

Ladysmith 

Matkesan 

Medford 

Merrill  

Milwaukee 

Milwaukee 

Milwaukee  

Racine 

Shetx>ygan 

Spencer  

Tomah 

Waupaca 

Wisconsin  Rapids 


Illinois. 

Illinois. 

IHinots. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Winois. 

INinois. 

Minois. 

Illinois. 

Wisconsin. 

Wisconsin, 

Wisconsin, 

Wisconsin, 

Wisconsin, 

Wisconsin. 

Wisconsin. 

Wisconsin 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 


Federal  Home  Loan  Bank  of  Dee  Moines — District  8 


Brenton  Savings  Bank,  FSB 

First  Amencan  Bank  

Citizens  Savings  Bank 

Community  State  Bank 

Ashton  State  Bank 

Atkins  Savings  Bank 

Mklwest  FS&LA  of  Eastern  Iowa  

Iowa  Trust  and  Savings  Bank  

First  Security  Bank  and  Trust 

Page  County  Federal  Savings  Assoctatkxi  . 

First  FSB  of  Creston,  FSB 

State  FS&LA  of  Des  Moines  

Pnncipal  Bank 

Fidelity  Bank  and  Trust  

Community  Savings  Bank  

First  American  Bank     

Hampton  State  Bank  

Independence  Federal  Bank  for  Savings  .... 

Hawkeye  State  Bank  

First  Community  Bank.  FSB  

Keokuk  Savings  Bank  and  Tnjst  Company 

Iowa  State  Savings  Bank  

Cedar  Valley  Bank  &  Trust 

Farmers  and  Merchants  Savings  Bank 

Keystone  Savings  Bank  

United  Community  Bank 

New  Albin  Savings  Bank 

City  State  Bank 

Northwestern  State  Bank  Orange  CHy 

Clarke  County  State  Bank 

First  Trust  and  Savings  Bank 

Citizens  State  Bank  

Citizens  Bank 

Amencan  State  Bank 

Solon  State  Bank 

Northwest  Federal  Savings  Bank 

First  FSB  of  the  Midwest 

Randall-Story  State  Bank  

Waukee  State  Bank 

West  Liberty  State  Bank 

Viking  Savings  Associatton,  F.A 

First  State  Bank  of  Bigfork  

Brainerd  S&LA,  a  FSB  

The  Oakley  National  Bank  of  Buffato 

State  Bank  in  Eden  Valley  


Ames 

Ames 

AnarTK>sa 

Ankeny  

Ashton  

Atkins  

Burlington 

Centerville 

Charles  City  ... 

Clarinda 

Creston  

Des  Moines  .... 
Des  Moines  ... 

Dyersville  

Edgewood  

Fort  Dodge  

Hampton  

Independence 

Iowa  City 

Keokuk  

Keokuk  

Knoxville 

LaPone  City  ... 

Lone  Tree  

Marengo 

Milford  

New  Albin 

Nonvalk 

Orange  City  .... 

Osceola 

Oxford  

Pocahontas  .... 

Sac  City  

Sioux  Center  .: 

Solon 

Spencer 

Storm  Lake  .... 

Story  City  

Waukee 

West  Liberty  ... 

Alexandria  

Bigfork  

Brainerd  

Buffato 

Eden  Valley  .... 


k>wa. 
k>wa. 
k>wa. 
kjwa. 
kwra. 
k)wa. 
kjwa 
KMa. 
kma. 

Iowa. 
k>wa. 
Iowa. 
kMa 
Icxwa. 


Iowa. 
Iowa. 
IcMra. 
Iowa. 


Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

k>wa. 

Iowa. 

Iowa. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 
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3aiK  MiOwest  Minnesota  Iowa,  N.A _ 

Tie  State  Bank  of  Fanbault  

-  'St  Minnesota  Bank,  N.A.   

State  Ba""  ot  Kimball  

The  Firs!  National  Bank  of  Menahga  

TCF  National  Bank  Minnesota  

Norttiem  National  Bank  

The  First  National  Bank  of  Osakis  

Valley  State  Bank  of  Oslo  

First  National  Bank  

The  Goodhue  County  Nattonal  Bank 

21st  Century  Bank  

Minnwest  Bank  South 

Citizens  Independent  Bank  

The  First  National  Bank  of  St.  Peter 

Tracy  State  Bank  

Queen  City  Federal  Savings  Bank 

Missoun  Federal  Savings  Bank 

Southwest  Missouri  Bank  

First  Bank  

North  American  Savings  Bank,  FSB  

/CM  Savings  Bank,  FSB  

Jiuff  City  Mutual  Savings  and  Loan 

First  Federal  Bank.  F.S.B 

Laclede  County  Bank  

LitDerly  Savings  Bank,  FSB 

Clay  County  Savings  and  Loan  Association 

First  Home  Savings  Bank 

Home  S&LA  of  Nortxjrne,  FA 

Southern  Missoun  Bank  &  Trust  Company  .. 

Central  Federal  Savings  &  Loan  Assn 

Montgomery  First  National  Bank  

Guaranty  Federal  Savings  Bank  

Midwest  FS&LA  of  St.  Joseph  

Provident  Bank.  FSB  

Bremen  Bank  and  Trust  Company 

1  indell  Bank  and  Trust  , 

Southern  Commercial  Bank  

BNC  National  Bank  

'  rst  Southwest  Bank  

Mamsey  National  Bank  &  Toist  Company  .... 

American  State  B&T  of  Dickinson 

Security  State  Bank  

'  rst  National  Bank  North  Dakota  

"  he  National  Bank  of  Harvey  

Walhalla  State  Bank    

Dacotah  Bank,  Aberdeen  

First  Federal  Bank,  fsb  

First  Savings  Bank  

Frst  National  Bank  in  Brookings 

tryant  State  Bank  

First  Western  Federal  Savings  Bank  


Faimrtont 

Faribault 

Glencoe 

Kimlwll  

Menafiga  

Minneapolis 

Nisswa  

Osakis 

Osk) 

Plainview 

Red  Wing 

Rogers  

Slayton  

St.  Louis  Partt  ... 

St.  Peter 

Tracy  

Virginia  

Cameron  

Carthage  

Creve  Coeur  

Grandview 

Hannit>al 

Hannibal 

Kansas  City 

Let>anon  

Liberty  

Liberty  

Mountain  Grove 

Nortxjme  

Poplar  Bluff  

Rolla 

Sikeston  

Springfield  

St.  Joseph 

St.  Joseph 

St.  Louis 

St.  Louis 

St.  Louis 

Bismarck  

Bismarck  

Devils  Lake  

Dnkinson  

Dunseith 

Grand  Forks 

Harvey 

Walhalla  

Aberdeen  

Beresford  

Beresford  

Brookings  ..._ 

Bryant 

Rapid  City  


Federal  Home  Loan  Bank  of  Dallas— District  9 


First  National  Bank  of  Sharp  County  

irKansas  National  Bank  

neartland  Community  Bank  

Corning  Savings  and  Loan  

Bank  of  Gtenwood  

First  State  Bank  of  Gurdon  

First  Arkansas  Bank  and  Trust 

Arkansas  Bankers'  Bank  

Dianxind  State  Bank  

First  Natkjnal  Bank  

Peoples  Bank  of  Paragould 

-  ocahontas  Federal  Savings  and  Loan  Association 

Sank  of  Rogers 

rank  ot  Star  City  

Sank  ot  Waldron  

First  Natksnal  Bank  USA  

Citizens  Progressive  Bank  ....'. 

Beauregard  Federal  Savings  Bank  

Home  Savings  Bank,  FSB 

First  FS&LA  of  Lake  Chartes  

Greater  New  Orieans  Homestead  

Minden  Building  and  Loan  Associatkxt  


^  Qiers  Homestead  Association 

-ryades  Savings  Bank,  FSB 

Fifth  District  Savings  &  Loan  Association 

Union  Savings  and  Loan  Association  

^  aquemine  Bank  and  Trust  Company  .... 

Rayne  Building  and  Loan  Association  

Crtizens  Bank  and  Taist  Company  

First  National  Bank  of  Lucedaie  


Ash  Flat 

Bentonville  ... 

Camden  

Coming  

Glenwood 

Gurdon  

Jacksonville  .. 

Uttle  Rock 

Murfreestx>ro 

Paragould 

ParagouM 

Pocahontas  ... 

Rogers  

Star  City  

WakJron 

Boutte 

Columbia 

DeRkJder 

Lafayette  

Lake  Charles  . 

Metairie  

Minden  


New  Orieans 
New  Orleans 
New  Orieans 
New  Orieans 
Plaquemine  .. 

Rayne  

Springhill  

Lucedaie  


Minnesota 

Minnesota. 

Minnesota. 

Minnesota. 

Minr)esota. 

Minnesota. 

Minnesota. 

Minnesota 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota 

Minnesota 

Minnesota. 

Minnesota. 

Minnesota. 

Missoun. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missoun. 

North  Dakota 

North  Dakota 

North  Dakota 

North  Dakota 

North  Dakota 

North  Dakota 

North  Dakota 

North  Dakota. 

South  Dakota 

South  Dakota. 

South  Dakota. 

South  Dakota 

South  Dakota. 

South  Dakota 


Aricansas 
Arkansas 
Arkansas 
Arkansas 
Arlcansas 
Arkansas 
Arkansas 
Arkansas 
Ari(ansas 
Arlonsas 
Ari(ansas 
Art(ansas 
Arkansas 
Arkansas 
Arkartsas. 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana. 
Louisiana 
Louisiana. 

Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
t.ouisiana 
Louisiarta 
Mississippi 
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First  National  Bank  of  Ponotoc  

Lamar  Bank    

North  Central  Bank  Fof  Savings  

Alamogordo  Federal  Savings  and  LA  

First  National  Bank  '. 

The  First  National  Bank  of  New  Mexico  

Matrix  Capital  Bank  

First  National  Bank  In  Las  Vegas 

First  Federal  Bank 

Charter  Bank  

Tucumcari  Federal  S&  LA 

United  Bank  and  Tmst  

Alamo  Bank  of  Texas  

FirstBank  Southwest  NA  

First  Savings  Bank.  FSB  

Brenham  National  Bank  

Texas  Bank  

The  First  State  Bank  

First  National  Bank  of  ChinKottw  

First  Bank  of  West  Texas  

The  First  State  Bank  

First  Bank  of  Conroe  

First  Commerce  Bank 

Citizens  National  Bank  , 

Cuero  State  Bank,  ssb  

Dalhart  Federal  Savings  and  Loan  Associatkm 

Preston  National  Bank 

Mercantile  Bank  &  Trust,  FSB 

First  Prosperity  Bank  

Union  State  Bank  

Citizens  National  Bank  

Colonial  Savings.  FA 

Summit  Community  Bank  NA 

Guaranty  National  Bank  

National  Bank  

Gilmer  Savings  Bank.  FSB 

Gladewater  National  Bank 

Planters  and  Merchants  State  Bank  

Houston  Community  Bank,  N.A 

Affiliated  Bank 

Justin  State  Bank  

City  National  Bank  *.. 

Farmers  and  Merchants  Stale  Bank  

Fayette  Savings  Bank,  ssb 

National  Bank  &  Trust  

Commerce  Bank 

Falcon  National  Bank  

East  Texas  Professional  Credit  Union  

Longview  Bank  and  Tmst 

The  First  State  Bank  

First  Bank  and  Trust  Company  

Lubbock  National  Bank  

Northeast  National  Bank  

City  National  Bank 

First  National  Bank  of  Mount  Vemon 

First  National  Bank  in  Munday  

Moms  County  National  Bank  

First  Federal  Community  Bank 

Peoples  National  Bank —  Paris  

Gulf  Coast  Educators  Federal  Credit  Union  

PointBank.  N  A 

Pilgrim  Bank  

Wood  County  Natkxial  Bank  

Robert  Lee  State  Bank 

Intercontinental  National  Bank  

Balcones  Bank.  SSB 

Citizens  State  Bank  

Southern  National  Bank  of  Texas  

Heritage  Savings  Bank,  ssb  

The  Amencan  National  Bank  of  Texas  

Citizens  First  Bank  

Hill  Bank  and  Tnjst  Company  

American  National  Bank  

Wilson  State  Bank  

Fannin  Bank  


Pontotoc 

Purvis  

Winona 

AlanxjgonJo  .... 

Artesia 

Clayton 

Las  Cruces 

Las  Vegas  

RosweU  

Santa  Fe 

Tucunx»ri  

Abilene 

Aiamo 

Amarilk) 

Arlington 

Brenham  

Brownwood  .... 

CeMna 

Chilllcottie  

Coahoma  

Columbus 

Conroe  

Corpus  Christi 

Crockett 

Cuero  

Dalhart  

Dallas 

Dallas 

El  Campo 

Fkxence  

Ron  Worth 

Fort  Worth 

Fort  Worth  

Gainesville  

Gatesville  

Gilmer  

Gladewater 

Heame  

Houston 

Hurst  

Justin 

Kilgore 

Krum  

La  Grange  

La  Grange 

Laredo 

Laredo 

Longview 

Longview 

Louise  

Lubbock  

Lubbock  

Mesquite  

Mineral  Wells  . 
Mount  Vemon 

Munday  

Naples 

Paris 

Paris 

Pasadena  

PikJt  Point 

Pittsburg 

Quitman  

Robert  Lee  

San  Antonio  ... 
San  Marcos  .... 

Sealy  

Sugar  Land  .... 

Terrell 

Terrell 

Tyter  

Weimar 

Wichita  Falls  .. 

Wilson  

Windom 


Federsi  Home  Loan  Bank  of  Topeka — District 


Mississippi. 

Mississippi 

Mississippi. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico 

New  Mexico. 

Texas 

Texas. 

Texas. 

Texas 

Texas 

Texas 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas 

Texas 

Texas 

Texas 

Texas. 

Texas. 

Texas 

Texas. 

Texas 

Texas. 

TexM. 

Texas. 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas. 

Texas. 

Texas 

Texas. 

Texas. 

Texas 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas 

Texas 

Texas. 

Texas. 

Texas. 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas 

Texas 

Texas. 

Texas. 

Texas 

Texas. 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 


Vectra  Bank  Colorado — Alamosa 

San  Luis  Valley  Federal  Bank 

Collegiate  Peaks  Bank  

Pikes  Peak  National  Bank 

Community  Banks  of  Colorado  ... 
Rocky  Mountain  Bank  and  Trust  . 
First  State  Bank  of  Fort  Collirfs  ... 
First  National  Bank  


Alamosa 

Alamosa  

Buena  Vista  

Cokirado  Springs 

Cripple  Creek 

Florence  

Fort  Collins 

Fort  Collins 


Cok>rado. 
Colorado. 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado. 
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Gunnison  Savings  &  Loan  Association  

'i.merican  Bank  

Rio  Grande  Savings  &  Loan  Association 

Montrose  Bank  

-irsTier  Bank  

The  First  National  Bank  of  Ordway 

-aonia  State  Bank 

The  Minnequa  Bank  of  Puet>lo 

Rocky  Ford  Federal  Savings  and  Loan  

Century  Savings  and  Loan  Association  

Park  State  Bank  

Prairie  State  Bank  

First  National  Bank  

Golden  Belt  Bank,  FSA  

The  Girard  National  Bank 

Farmers  Bank  and  Trust.  N.A 

Central  National  Bank  

Argentine  Federal  Savings  

Citizens  Bank  of  Kansas.  N.A 

University  National  Bank  

Mutual  Savings  Association,  FSA  

The  Citizens  State  Bank 

The  Citizens  State  Bank 

Midland  National  Bank  

Bank  of  Blue  Valley 

Firstar  Bank  Midwest 

Peoples  Bank  

Peabody  State  Bank 

The  Bank  of  Perry  

The  Plains  State  Bank 

The  Peoples  Bank  

First  Bank  Kansas  

Security  Savings  Bank.  F.S.B 

The  Stockton  National  Bank 

First  National  Bank  

The  Bank  of  Tescott 

Silver  Lake  Bank  

Capitol  Federal  Savings  Bank 

Southwest  Bank,  N.A 

Kendall  State  Bank  

The  Bank  of  Commerce  and  Trust  Company  , 

Garden  Plain  State  Bank 

Commerce  Bank,  N  A 

Community  First  National  Bank 

Western  Heritage  Credit  Union  

Fanners  and  Merchants  National  Bank  

Beatrice  National  Bank  and  Trust  Company  ... 

Clarkson  Bank  

Nebraska  Energy  Federal  Credit  Union  

Amencan  Interstate  Bank  

The  Genoa  National  Bank 

Overiand  National  Bank  ., 

United  Nebraska  Bank  

First  Federal  Lincoln  Bank  

NB  of  Commerce  Trust  and  S.A 

First  National  Bank  of  McCook  

Platte  Valley  National  Bank  

Otoe  County  Bank  and  Trust  Company 

The  Nehawka  Bank  

Fnterprise  Bank,  N.A .'.. 

►  latte  Valley  National  Bank— Scottsbluff  

first  National  Bank  

The  Wymore  State  Bank  

Anadarko  Bank  &  Trust  Company  

Community  Bank  

Oklahoma  Bank  and  Trust  Company 

'mencan  Bank  of  Oklahoma  

.'•rvest  United  Bank 

Chizens  Bank 

First  National  Bank  and  Trust  

Bank  of  the  Panhandle  

Legacy  Bank  ACB  

McCurtain  County  National  Bank  

First  State  Bank  

City  National  Bank  &  Trust  Company  

First  National  Bank  in  Marlow  

Community  National  Bank  of  Okarche 

First  Natkjnal  Bank  in  Okeene  

BancFirst 

Bankers  Bank  of  Oklahoma  City  

Calhoun  County  Bank  

National  Bank  of  Commerce  

Citizens  Bank  and  Trust  Company  

The  Okmulgee  Savings  and  Loan  Assoclatran 
Bank  of  the  Lakes,  N.A 


First  State  Bank , |  Porter 


Gunnison 

Loveland  

Monte  Vista 

Montrose  

Northglertn  

Ordway , 

Paonia 

Pueblo 

Rocky  Ford  

TrinkJad  

Woodland  Park 

Augusta 

Cimarron  

Ellis  

Girard  

Great  Bend  

Junctk>n  City  .... 

Kansas  City 

Kingman 

Lawrence  

Leavenwortti  .... 

Liberal  

Moundridge  

Newton  

Overiand  Park  .. 
Overiand  Parte  .. 
Overiand  Pari<  .. 

Peabody  

Perry  

Plains  

Pratt  

SaJina  

Salina  

Stockton  

Syracuse  

Tescott  

Topeka  

Topeka  

Ulysses  

Valley  Falls  

Wellington  

Wk:tilta  

Wichita  

Alliance  

Alliance  

Ashland  

Beatrice 

Clarkson 

Columbus 

Elkhom  

Genoa  

Grand  Island  

Grand  Island  

Lincoln 

Lincoln 

McCook  

Morijll  

Nebraska  CHy  ... 

Nehawka  

Omaha  

Scottsbhjff  

Sidney  

Wymore 

Anadarko 

Bristow  

Clinton 

Colllnsville 

Del  City  

Edmond 

Elk  City 

Guymon  

Hinton 

Idabel  

Keyes  

Lawton  

Mariow  

Okarche  

Okeene  

Oklahoma  City  ... 
Oklahoma  City  ... 
Oklahoma  City  ... 
Oklahoma  City  ... 

Okmulgee 

Okmulgee 

Owasso  


Colorado 

Colorado 

Cotorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Cotorado 

Kansas 

Kansas 

Kansas. 

Kansas. 

Kansas 

Kansas. 

Kansas 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas 

Kansas. 

Kansas. 

Kansas 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas. 

Kansas 

Kansas 

Kansas 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

tsiebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahon^ 

Oklahon^a 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklatwma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 
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Farmers  State  Bank  

First  National  Bank  and  Trust  Company 

Triad  Bank.  N  A 

Valley  National  Bank  

The  First  NB&TC  of  Vinita 

First  Amencan  Bank,  N.A 


Quinton  

Shawnee  .. 

Tulsa  

Tulsa  

Vinita  

Woodward 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Founders  Bank  of  Arizona 

Trust  Bank.  FSB 

Borregc  Spnngs  Bank  NA  

Fullerton  Community  Bank  

Western  Financial  Bank  

Scnpps  Bank  

Silvergate  Bank  

Broadway  FS&LA  of  Los  Angetes 

California  Federal  Bank,  A  FSB  

Family  Savings  Bank,  FSB 

Founders  National  Bank  of  Los  Angeles 

Monterey  County  Bank  

Standard  Savings  Bank,  FSB 

Capitol  Thrift  and  Loan  Associatkxi  

Cerritos  Valley  Bank 

Metropolitan  Bank 

Community  Bank  

Bank  of  Petaluma 

El  Dorado  Savings  Bank  

Frontier  State  Bank  

Kings  River  Slate  Bank  

Life  Bank 

Sincere  Federal  Savings  Bank 

East-West  Bank  

Bay  View  Bank,  N  A 

First  FS&LA  of  San  Rafael  -.... 

First  Federal  Bank  of  California  

National  Bank  of  the  Redwoods 

Sunwest  Bank 

Desert  Community  Bank  

First  FS&LA  of  San  Gabriel  Valley 

Citibank.  FSB  

Washington  Mutual  Bank,  FA 


Scottsdale  

Arcadia 

Borrego  Springs 

Fullerton 

Irvine  

LaJotIa  

La  Mesa 

Los  Angeles  

Los  Angeles  

Los  Angeles  

Los  Angeles  

Monterey  

Monterey  Park  .. 

Napa  

Norwalk 

Oakland 

Petsadena 

Petaluma 

Placerville 

Redondo  Beacti 

Reedley 

San  Bernardino  . 
San  Francisco  ... 

San  Marino  

San  Mateo  

San  Rafael  

Santa  Monica  .... 

Santa  Rosa  

Tusfin  

Victorville 

West  Covina  

New  Yori<  

Seattle 


Federal  Home  Loan  Bank  of  Seattle— District  12 


First  Interstate  Bank  of  Alaska.  N.A. 
First  National  Bank  of  Anchorage  .... 
Mt  McKinley  Mutual  Savings  Bank  .. 

Bank  of  Guam  

American  Savings  Bank,  F.S.B 

Mountain  West  Bank  

Big  Sky  Western  Bank  

First  Secunty  Bank  of  Bozeman 

Glaaer  Bank  of  Eureka  

Heritage  Bank,  a  FSB 

Ravalli  County  Bank  

American  Federal  Savings  Bank 

Glacier  Bank,  fsb  

Montana  First  Nat)onal  Bank 

Manhattan  State  Bank  

Stockman  Bank  of  Montana  ^ 

Western  Secunty  Bank 

Bank  of  Astoria  

Secunty  Bank  

Bank  of  Salem  

Columbia  River  Bank 

First  Security  Bank  of  Utah  

Cascade  Bank  

InterWest  Bank  

North  Sound  Bank  

Raymond  Federal  Savings  Bank 

EvergreenBank  

Wcishington  Federal  Savings  

Steriing  Savings  Bank  

Buffalo  Federal  Savings  Bank 

Hilltop  National  Bank  

Big  Horn  Federal  Savings  Bank 


Anchorage 

Anchorage 

Fairt>anks  

Agana  

Honolulu  

Coeur  D'Alene 

Big  Sky 

Bozeman 

Eureka 

Great  Falls  

Hamilton 

Helena 

Kalispell 

Kalispell 

Manhattan  

Miles  City  

Missoula 

Astoria 

Coos  Bay  

Salem  

The  Dalles 

Salt  Lake  City  . 

Everett 

Oak  Harbor  

Poulsbo 

Raymond 

Seattle 

Seattle  

Spokane  

Buffak)  ..._ 

Casper  

Greybull 


Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 


Arizona. 

California 

California 

California 

California 

California. 

California 

California 

California. 

California 

California 

California. 

California. 

California 

California. 

California. 

California 

California. 

California. 

California 

California 

California. 

California 

California. 

California 

California 

California 

California 

California 

California. 

California 

New  Yort<. 

Wfishington. 


Alaska. 

Alaska. 

Alaska 

Guam. 

Hawaii. 

Idaho. 

Montana 

Montana. 

Montana 

Montana 

Montana 

Montana. 

Montana 

Montana 

Montana 

Montana 

Montarta. 

Oregon 

Oregon 

Oregon. 

Oregon. 

Utah. 

Washington. 

Washington 

Washington. 

Washington. 

Washington 

Washington 

Washington. 

Wyoming 

Wyoming 

Wyoming 


To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  Bank  members, 
on  or  before  July  28,  2000,  each  Bank 


will  notify  its  Advisory  Council  and 
nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 


selected  for  community  support  review 
in  the  2000-02  second  quarter  review 
cycle.  12  CFR  944.2(b)(2)(ii).  In 
reviewing  a  member  for  community 


BILLING  cooi 
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support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2000-02  second  quarter  review  cycle 
must  be  delivered  to  the  Finance  Board 
on  or  before  the  August  28,  2000 
deadline  for  submission  of  Community 
Support  Statements. 

By  the  Federal  Housing  Finance  Board. 

William  W.  Ginsberg, 

Managing  Director. 

|FR  Doc.  00-17134  Filed  7-13-00;  8:45  am] 

BILLING  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7')). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  wrriting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  28, 
2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W..  Atlanta, 
Georgia  30303-2713: 

1.  James  Steve  Daniels,  Livingston, 
Tennessee;  to  retain  voting  shares  of 
American  BancShares  Corporation, 
Livingston,  Tennessee,  and  thereby 
indirectly  retain  voting  shares  of 
American  Savings  Bank,  Livingston, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  10,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-17822  Filed- 7-13-00;  8:45  am] 

BI..LING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by   aoc 
Mergers  of  Bank  Holding  Companies 

The  uuuipdiues  iisieu  m  tnis  nouce 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrww. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  7,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  First  Home  Bancorp,  Inc., 
Seminole,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Home  Bank,  Seminole,  Florida. 

2.  Integrity  Bancshares,  Inc., 
Alpheiretta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Integrity 
Bank,  Alpharetta,  Georgia  (in 
organization). 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hermepin 
Avenue,  Miimeapolis,  Minnesota 
55480-0291: 

1.  Jackass  Creek  Land  &  Livestock 
Company,  Ennis,  Montana;  to  acquire  an 
additional  50.1  percent,  for  a  totd  of 


73.9,  of  the  voting  shares  of  First 
Boulder  Valley  Bank,  Boulder,  Montana. 

Board  of  Governors  of  the  Federal  Reserxe 
System,  July  10,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-17824  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDEBA.  RESERVE  SYSTEM 

Ncuce  o"  ►"oposais  To  Engage  in 
Pe'T  ssibie  No^Danking  Activities  or 
T;  AcQuire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banjdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  vvTvw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  28,  2000. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  UniCredito  Itahano,  S.p.A.,  Milan, 
Italy;  to  acquire  The  Pioneer  Group, 
Inc.,  Boston,  Massachusetts,  and  thereby 
engage  in  acting  as  investment  and 
financial  adviser  to  any  person, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  acting  as  investment  adviser  to 
variable  annuities  investment  fund,  see 
Banque  Nationale  de  Paris,  89  Fed.  Res. 
Bull.  638  (1994);  providing 
administrative  services  to  mutual  funds, 
see  Lloyds  TSB  Group,  pic,  84  Fed.  Res. 
Bull.  116  (1998);  acting  directly  or 
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indirectly  as  general  partner  or, 
managing  member  in,  or  otherwise 
controlling  investment  funds  that  invest 
in  up  to  5  percent  of  the  voting 
securities  and  25  percent  of  the 
nonvoting  equity  of  companies  under 
section  4(c)7  of  the  Bank  Holding 
Company  Act  and  The  Dresdner  Bank, 
A.G..  84  Fed.  Res.  Bull.  361,  (1998),  and 
The  Bessemer  Group,  82  Fed.  Res.  Bull. 
569  (1996);  acting  as  a  commodity  pool 
operator,  see  The  Dresdner  Bank,  A.G., 
84  Fed.  Res.  Bull.  361.  (1998).  and  The 
Bessemer  Group,  82  Fed.  Res.  Bull.  569 
(1996);  and  conducting  agency 
transactional  services  for  customer 
investments,  pursuant  to  §225.28Cb)(7) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  10,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  00-17823  Filed  7-13-00;  8:45  am) 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting:  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
Svstem 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
July  19,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated;  July  12,  2000.    . 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-17980  Filed  7-12-00;  10:28  am] 

BILLING  CODE  621(M)1-P 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  an  Information  Collection 

AGENCY:  Harry  S.  Truman  Scholarship 
Foundation. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Truman  Scholarship 
Foundation  (Foundation)  has  submitted 
the  following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  This  is  the  second  notice  for  public 
comment:  The  first  was  published  in  the 
Federal  Register  [May  10,  2000  (Volume 
65,  Number  91),  page  30122-30123], 
£md  no  comments  were  received.  The 
Foundation  is  forwarding  the  proposed 
renewal  submission  to  OMB  for 
clearance  simultaneously  with  the 
publication  of  this  second  notice. 

COMMENTS:  Comments  regarding  (a) 
Whether  the  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  for  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  the  J^arry  S.  Truman 
Scholarship  Foimdation,  725  17th 
Street,  NW.,  Room  10235,  Washington, 
DC  20503,  and  to  Louis  H.  Blair, 
Executive  Secretary,  Harry  S.  Tnunan 
Scholarship  Foundation,  712  Jackson 
Place,  NW.,  Washington,  DC  20005  or 
send  e-mail  to  Lblair@tntman.gov. 

DATES:  Comments  regarding  this 
information  collection  is  best  assured  of 
having  their  full  effect  if  received  on  or 
before  August  13,  2000.  Copies  of  the 
submission  may  be  obtained  at  202- 
395-7433. 


FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Bldir.  Executive  Secretary, 
Harry  S.  Truman  Scholarship 
Foundation,  712  Jackson  Place,  NW., 
Washington,  DC  20005  or  send  e-mail  to 
Lblair@truman.gov. 
SUPPLEMENTARY  INFORMATION: 

Titlf  oj  Collection:  Truman  Scholar 
Payment  Request  Form. 

OMB  Approval  Number.  3200-0005. 

Proposed  Project:  The  Foimdation  has 
been  providing  scholarships  since  1977 
in  compliance  with  PL  93-642.  This 
data  collection  instrument  is  used  to 
collect  essential  information  to  enable 
the  Truman  Scholarship  Foimdation  to 
determine  the  amount  of  funds  to  be 
disbursed  to  each  Scholar  in  accordance 
with  the  Foundation's  regulations,  the 
institution's  cost  of  attendance  budget, 
and  sources  of  scholarship  support 
received  by  the  Scholar. 

A  total  response  rate  of  100%  was 
provided  by  the  273  Truman  Scholars 
who  received  Foundation  support  in  FY 
1999. 

Estimate  of  Burden:  The  Foundation 
estimates  that,  on  average,  0.2  hours  per 
respondent  will  be  required  to  complete 
the  payment  request  for  a  total  of  55 
hours  for  all  respondents. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  275 
per  year. 

Estimated  Total  Aimual  Burden  on 
Respondents:  55  hours. 

Dated:  July  11.  2000. 
Louis  H.  Blair, 
Executive  Secretary. 
[FR  Doc.  00-17865  Filed  7-13-00;  8:45  am] 

BNXING  CODE  6820-AO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality;  Contract  Review  Meeting 


In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting  This  TRC's  charge  is  to 
provide  review  of  contract  proposals 
and  recommendations  to  the  Director, 
AHRQ,  regarding  the  technical  merit  of 
proposals  submitted  in  response  to  a 
Request  for  Proposals  (RFPs)  regarding 
"Bioterrorisra  Initiative".  The  RFP  was 
published  in  the  Commerce  Business 
Daily  on  May  30,  2000. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 


Federal  Register   Vol.  65,  No.  136 /Friday,  July  14,  2000 /Notices 


43765 


the  Federal  Advison'  Committee  Act 
(FACA),  section  10(d)  of  5  U.S.C, 
Appendix  2.  implementing  regulations, 
and  procurement  regulations,  41  CFR 
101-6.1023  and  48  CFR  section 
31S  604(d).  The  discussions  at  this 
nieetmg  of  contract  proposals  submitted 
Ln  response  to  the  above-referenced  RFP 
are  likely  to  reveal  proprietary  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  that  protects  the  free 
exchange  of  candid  views,  and  under 
the  procurement  rules  that  prevent 
undue  interference  with  Committee  and 
Department  operations. 

.Vame  of  TRC:  The  Agency  for 
Healthcare  Research  and  Quality — 
"Bioterrorism  Initiative". 

Date:  August  8,  2000  (Closed  to  the 
public). 

Place:  Agency  for  Healthcare  and 
Quality,  6010  Executive  Blvd.,  3rd 
Floor,  Conference  Room  A,  Rockville, 
Maryland  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  information  regarding  this 
meeting  should  contact  William  Baine, 
Center  for  Outcomes  and  Effectiveness 
Research,  Agency  for  Healthcare 
Research  and  Quality,  6010  Executive 
Blvd.,  Suite  300^Rockville,  Maryland 
20852, 301-594-0524. 

Dated:  July  7,  2000. 
lohn  M.  Eisenberg, 
Director. 

tFR  Dor  00-17809  Filed  7-13-00;  8:45  am) 
Billing  code  4160-9o-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  01002) 

Public  Health  Conference  Support 
Grant  Program:  Notice  of  Availability 
of  Funds 

A.  Purpose 

1  The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  availability  of 
fiscal  year  (FY)  2001  funds  for  a  grant 
program  for  Public  Health  Conference 
Support.  This  program  addresses  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010".  This  announcement  is 
related  to  the  focus  areas  of  Arthritis, 


Osteoporosis,  and  Chronic  Back 
Conditions,  Cancer,  Diabetes,  Disability 
and  Secondciry  Conditions,  Educational 
and  Community-Based  Programs, 
Environmental  Health,  Heart  Disease 
and  Stroke,  Immunization  and 
Infectious  Disease,  Injury  and  Violence 
Prevention,  Maternal,  Infant  and  Child 
Health,  Occupational  Safety  and  Health. 
Oral  Health,  Physical  Activity  and 
Fitness,  Public  Health  Infrastructure, 
Respiratory  Disease,  Sexually 
Transmitted  Diseases,  and  Tobacco  Use. 
For  a  complete  description  see:  http:// 
wrv^rw. health.gov/healthypeople/ 
Document/tableofcontents.htm. 

Conferences  on  Access  to  Quality 
Health  Services,  Family  Planning,  Food 
Safety,  Health  Communications, 
Medical  Product  Safety,  Mental  Health 
and  Mental  Disorders,  Nutrition  and 
Overweight,  Substance  Abuse,  and 
Vision  and  Hearing,  are  not  priority 
focus  areas  of  CDC  or  ATSDR,  and 
should  be  directed  to  other  Federal 
Agencies.  HIV  is  not  included  in  this 
Program  Announcement. 

Tne  purpose  of  conference  support 
funding  is  to  provide  partial  support  for 
specific  non-federal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information  and  education 
programs,  and  applied  research. 

Because  conference  support  by  CDC/ 
ATSDR  creates  the  appearance  of  CDC/ 
ATSDR  co-sponsorship,  there  will  be 
active  participation  by  CDC/ATSDR  in 
the  development  and  approval  of  the 
conference  agenda.  CDC/ATSDR  funds 
vdll  be  expended  only  for  approved 
portions  of  the  conference. 

The  mission  of  CDC  is  to  promote 
health  and  improve  the  quality  of  life  by 
preventing  and  controlling  disease, 
injury,  and  disability. 

CDC  supports  local.  State,  academic, 
national,  and  international  health  efforts 
to  prevent  unnecessary  disease, 
disability,  and  premature  death,  and  to 
improve  the  quality  of  life.  This  support 
often  takes  the  form  of  education,  and 
the  transfer  of  high  quality  research 
findings  and  public  health  strategies 
and  practices  through  symposia, 
seminars,  and  workshops.  Through  the 
support  of  conferences  and  meetings  in 
the  areas  of  public  health  research, 
education,  prevention  research  in 
program  and  policy  development  in 
managed  care  and  prevention 
application,  CDC  is  meeting  its  overall 
goal  of  dissemination  and 
implementation  of  new  cost-effective 
intervention  strategies. 

ATSDR  focus  areas  are:  (1)  Health 
effects  of  hazardous  substances  in  the 
environment;  (2)  disease  and  toxic 
substance  exposure  registries;  (3) 
hazardous  substance  removal  and 


remediation;  (4)  emergency  response  to 
toxic  and  environmental  disasters;  (5) 
risk  communication;  (6)  environmental 
disease  surveillance;  and  (7) 
investigation  and  research  on  hazardous 
substances  in  the  environment. 

The  mission  of  ATSDR  is  to  prevent 
both  exposure  and  adverse  himian 
health  effects  that  diminish  the  quality 
of  life  associated  with  exposure  to 
hazardous  substances  from  waste  sites, 
unplanned  releases,  and  other  sources 
of  pollution  present  in  the  environment. 

ATSDR's  systematic  approaches  are 
needed  for  linking  applicable  resources 
in  public  health  with  individuals  and 
organizations  involved  in  the  practice  of 
applying  such  research.  Mechanisms  are 
also  needed  to  shorten  the  time  frame 
between  the  development  of  disease 
prevention  and  health  promotion 
techniques  and  their  practical 
application.  ATSDR  believes  that 
conferences  and  similar  meetings  that 
permit  individuals  to  engage  in 
hazardous  substances  and 
envirormiental  health  research, 
education,  and  application  (related  to 
actual  and/or  potential  human  exposure 
to  toxic  substances)  to  interact,  are 
critical  for  the  development  and 
implementation  of  effective  programs  to 
prevent  adverse  health  effects  from 
hazardous  substances. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations.  Public  and  private  non- 
profit entities  include  but  are  not 
limited  to  State  and  local  governments 
or  their  bona  fide  agents,  volimtary 
associations,  foundations,  civic  groups, 
scientific  or  professional  associations, 
universities,  and  Federally-recognized 
Indian  tribal  governments,  Indian  tribes,    4, 
or  Indian  tribal  organizations. 

Only  conferences  planned  for  May  1 , 
2001  through  September  30,  2002  are 
eligible  to  apply  under  this 
announcement. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

Applications  for  ATSDR  support  may 
be  submitted  by  the  official  public 
health  agencies  of  the  States,  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Island,  the  Republic  of  Palau, 
and  Federally-recognized  Indian  Tribal 
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governments.  State  organizations, 
including  State  universities,  State 
colleges,  and  State  research  institutions 
must  establish  that  they  meet  their 
respective  State's  legislature  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  ^gible  applicant. 
Also  eligible  are  nationally  recognized 
associations  of  health  professionals  and 
other  chartered  organizations  generally 
recognized  as  demonstrating  a  need  for 
information  to  protect  the  public  from 
the  health  effects  of  exposure  to 
hazardous  substances. 

C.  Availability  of  Funds 

Approximately  $1,100,000  may  be 
available  from  CDC  in  FY  2001  to  fund 
approximately  45  to  55  awards.  It  is 
expected  that  the  average  award  will  be 
$20,000.  For  FY  2001  awards  will  be 
made  for  three  cycles  A  B  &  C  each  with 
a  12-month  budget  period  within  a  12- 
month  project  period.  Funding 
estimates  may  change. 

Approximately  $50,000  is  available 
from  ATSDR  in  FY  2001  to  fund 
approximately  six  awards.  It  is  expected 
that  the  average  award  will  be  $8,000, 
ranging  from  $5,000  to  $10,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  thirty  days  before  the  date  of 
the  conference  and  will  be  made  for  a 
12-month  budget  period  within  a  12- 
month  project  period.  Funding 
estimates  may  change. 

D.  Use  of  Funds 

1 .  Funds  may  be  used  for  direct  cost 
expenditures:  salaries;  speaker  fees  (for 
services  rendered);  rental  of  necessary 
conference  related  equipment; 
registration  fees;  and  transportation 
costs  (not  to  exceed  economy  class  fare) 
for  non-Federal  individuals. 

2.  Funds  may  be  used  for  only  those 
parts  of  the  conference  specifically 
supported  by  CDC  or  ATSDR  as 
documented  in  the  grant  award. 

3.  Funds  may  not  oe  used  for  the 
purchase  of  equipment;  payments  of 
honoraria  (for  conferring  distinction); 
alterations  or  renovations; 
organizational  dues;  support 
entertainment  or  personal  expenses; 
food  or  snack  breaks;  cost  of  travel  and 
payment  of  a  Federal  employee;  per 
diem  or  expenses  for  local  participants 
(other  than  local  mileage).  Travel  for 
federal  employees  will  be  supported  by 
CDC/ATSDR.  Travel  for  other  Federal 
employees  will  be  supported  by  the 
federal  agency. 

4.  Funds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

5.  CDC  and  ATSDR  will  not  fund  100 
percent  of  any  conference  proposed 
under  this  announcement.  Part  of  the 
cost  of  the  proposed  conference  must  be 


supported  with  other  than  Federal 
funds. 

6.  CDC  and  ATSDR  will  not  fiind  a 
conference  after  it  has  taken  place. 

7.  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs, 
Federal  funds  cannot  be  used  for  this 
purpose. 

E.  Program  Requirements 

Grantees  must  meet  the  following 
requirements: 

1.  The  conference  organizer(s)  may 
use  CDC's/ATSDR's  name  only  in 
factual  publicity  for  the  conference. 
CDC/ATSDR  involvement  in  the 
conference  does  not  necessarily  indicate 
support  for  the  organizer's  general 
policies,  activities,  or  products  or  the 
content  of  speakers'  presentations. 

2.  Any  conference  co-sponsored 
under  this  announcement  shall  be  held 
in  facilities  that  are  fully  accessible  to 
the  public  as  required  by  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG).  Accessibility 
under  AD AAG  addresses 
accommodations  for  persons  with 
sensory  impairments  as  well  as  persons 
with  physical  disabilities  or  mobility 
limitations. 

3.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speaker's  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  or  ATSDR  project 
personnel. 

4.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
or  ATSDR  for  approval.  All  but  10 
percent  of  the  total  funds  awarded  for 
the  proposed  conference  will  be 
restricted  pending  approval  of  a  full 
final  agenda  by  CDC  or  ATSDR.  The 
remaining  90  percent  of  funds  will  be 
released  by  letter  to  the  grantee  upon 
the  approval  of  the  final  agenda.  CDC 
and  A'TSDR  reserves  the  right  to 
terminate  co-sponsorship  at  any  time. 

5.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  or  ATSDR  must  review  and 
approve  any  materials  with  reference  to 
CDC  or  ATSDR  involvement  or  support. 

6.  Manage  all  registration  processes 
with  participants,  invitee,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  handouts,  badges,  registration 
procedures,  etc.). 

7.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 


8.  Analyze  data  from  conference 
activities  that  pertain  to  the  impact  of 
prevention.  Adequately  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  audience. 

F.  Application  Content 

A  letter  of  intent  (LOI)  is  required  for 
this  Program  Announcement. 

Letter  of  Intent  (LOI)  Instructions 

Interested  applicants  are  required  to 
submit  an  original  and  two  copies  of  a 
two  to  three-page  in-depth  typewritten 
Letter  of  Intent  (LOI).  Use  English  only 
and  avoid  jargon  and  unusual 
abbreviations.  Upon  review  of  the  LOI's, 
CDC  or  ATSDR  will  extend  written 
invitations  to  perspective  applicants  to 
submit  applications.  CDC  or  ATSDR 
will  accept  applications  by  invitation 
only.  Availability  of  hands  may  limit  the 
number  of  applicants,  regardless  of 
merit,  that  receive  an  invitation  to 
submit  applications.  The  LOI  should 
^ecificaJly  describe  the  following 
required  information: 

1.  Justification  of  the  conference, 
including  the  problems  it  intends  to 
clarify  and  the  developments  it  may 
stimulate. 

2.  Title  of  the  proposed  conference — 
include  the  term  "Conference", 
"Symposium",  "Workshop",  or  similar 
designation; 

3.  Location  of  conference — city,  state, 
and  physical  facilities  required  for  the 
conduct  of  the  meeting; 

4.  Expected  registration — the  intended 
audience,  approximate  number  and 
profession  of  persons  expected  to 
attend; 

5.  Date(s)  of  conference — inclusive 
dates  of  conference  (LOIs  without  date 
of  conference  will  be  considered  non- 
responsive  to  this  program 
announcement  and  returned  to  the 
applicant  without  review); 

6.  Summary  of  conference  format, 
projected  agenda  (including  list  of 
principal  areas  or  topics  to  be 
addressed),  including  speakers  or 
facilitator.  In  addition,  information 
should  be  provided  about  all  other 
national,  regional,  and  local  conferences 
held  on  the  same  or  similar  subject 
during  the  last  three  years;  and  also 
include  on  the  first  page: 

a.  the  name  of  the  organization, 

b.  primary  contact  person=s  name. 

c.  mailing  address, 

d.  telephone  number, 

e.  and  if  available,  fax  number  and  e- 
mail  address. 

The  LOI  must  include  the  estimated 
total  cost  of  the  conference  and  the 
percentage  of  the  total  cost  (which  must 
be  less  than  100  percent)  being 
requested  from  CDC  or  ATSDR. 
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Requests  for  100  percent  funding  will  be 
considered  non-responsive  to  this 
j)rogram  announcement  and  will  be 
returned  to  the  applicant  without 
review.  No  Appendices,  booklets,  or 
other  documents  accompanying  the  LOI 
will  be  considered. 

An  invitation  to  submit  an  application 
will  be  made  on  the  basis  of  the 
proposed  conference's  relationship,  as 
outlined  in  the  LOI,  to  the  CDC  or 
ATSDR  funding  priorities  and 
availability  of  funds.  LOIs  should  be 
provided  by  over  night  mail  service,  or 
U.S.  postal  service. 

The  three  page  limitation  (inclusive  of 
letterhead  and  signatures),  must  be 
observed  or  the  letter  of  intent  will  be 
returned  without  review. 

Application 

Applicants  may  apply  to  CDC  or 
ATSDR  for  conference  support  only 
after  their  LOI  has  been  reviewed  by 
CDC  and  ATSDR  and  a  written 
invitation,  including  an  application 
form,  has  been  received  by  the 
prospective  applicant. 

An  invitation  to  submit  em  application 
does  not  constitute  a  conmiitment  on 
the  part  of  CDC  or  ATSDR  to  fund  the 
application. 

In  addition  to  the  following  required 
information,  use  the  information  in  the 
Program  Requirements  and  Evaluation 
Criteria  sections  to  develop  the 
application  content: 

1.  A  project  smnmary  cover  sheet  that 
includes: 

(a)  name  of  organization 

(b)  name  of  conference 

I  (c)  location  of  conference 

I  (d)  date(s)  of  conference 

i  (e)  intended  audience  and  number 

(f)  dollar  amount  requested 

(g)  total  conference  budget  amount 

2.  A  brief  background  of  the 
organization — include  the 
organizational  history,  purpose,  and 
previous  experience  related  to  the 
proposed  conference  topic. 

3.  A  clear  statement  of  the  need  for 
and  purpose  of  the  conference.  This 
statement  should  also  describe  any 
problems  the  conference  v«ll  address  or 
seek  to  solve,  and  the  action  items  or 
resolutions  it  may  stimulate. 

4.  An  elaboration  on  the  conference 
objectives  and  target  audience.  A  list 
should  be  included  of  the  principal 
areas  or  topics  to  be  addressed.  A 
proposed  or  final  agenda  must  be 
included. 

5.  A  clear  description  of  the 
evaluation  plan  and  how  it  will  assess 
the  accomplishments  of  the  conference 
objectives.  A  sample  of  the  evaluation 
instrument  that  will  be  used  must  be 
included  and  a  step-by-step  schedule 


and  detailed  operation  plan  of  major 
conference  planning  activities  necessary 
to  attain  specified  objectives. 

6.  Biographical  sketches  are  required 
for  the  individuals  responsible  for 
planning  and  implementing  the 
conference.  Experience  and  training 
related  to  conference  planning  and 
implementation  as  it  relates  to  the 
proposed  topic  should  be  noted. 

7.  Letters  of  endorsement  or  support — 
Letters  of  endorsement  or  support  for 
the  sponsoring  organization  and  its 
capability  to  perform  the  proposed 
conference  activity. 

8.  Budget  plan  and  justification — A 
clearly  justified  budget  narrative  that  is 
consistent  with  the  purpose,  objectives, 
and  operation  plan  of  the  conference. 
This  will  consist  of  a  budget  that 
includes  the  share  requested  from  this 
grant  as  well  as  those  funds  from  other 
sources,  including  organizations, 
institutions,  conference  income  and/or 
registration  fees. 

General  Instructions 

The  narrative  should  be  no  more  than 
12  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12- 
point  font.  Use  English  only  and  avoid 
jargon  and  unusual  abbreviations.  Pages 
must  be  clearly  numbered,  and  a 
complete  index  to  the  apphcation  and 
its  appendices  must  be  included.  The 
original  and  two  required  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Materials 
which  should  be  part  of  the  basic  plan 
should  not  be  in  the  appendices. 

Send  LOIs  and  Applications  to:  Edna 
M.  Green,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Koger  Center,  Colgate  Bldg.,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341 

G.  Submission  and  Deadline  for  All 
Applicants 

Letter  of  Intent  (LOI) 

Letter  of  Intent  Due  Dates: 

Cycle  A:  October  2,  2000 

For  conferences  May  1,  20G1-April  30, 

2002 
Cycle  B:  January  2,  2001 
For  Conferences  August  1,  2001-July  31, 

2002 
Cycle  C:  April  2,  2001 
For  Conferences  November  1,  2001- 

September  30,  2002 

The  letter  of  intent  (LOI)  must  be 
submitted  on  or  before  October  2,  2000, 
January  2.  2001  and  April  2,  2001.  The 
applicant  must  submit  an  original  and 
two  signed  copies  of  the  LOI  to  the 
Grants  Management  Specialist 
identified  in  the  Where  to  Obtain 


Additional  Information  section  of  this 
announcement. 

Application 

Applicants  invited  to  apply  should 
also  submit  the  original  and  two  copies 
of  PHS  form  5161-1,  (OMB  Number 
0937-0189).  Forms  are  in  the 
application  kit.  Forms  are  also  available 
at:  http://forms.psc.gov/forms/phs/ 
ps5161-l.pdf 


Application  due  dates 


Cyde  A:  December 

11.2000. 
Cyde  B:  March  09, 

2001. 
Cycle  C:  June  15, 

2001. 


Earliest  possit>le 
award  dates 


April  1,2001. 
July  1,2001. 
Septemher  30,  2001. 


Deadline:  Filing  deadlines  have  now 
been  imposed  for  all  conference  support 
grants  and  dates  should  be  strictly 
followed  by  applicants  to  ensxire  that 
their  LOI's  are  received  in  a  timely 
manner. 

There  will  be  three  Conference 
Support  reviews  per  year  and  awards 
will  be  made  in  the  months  of  April 
2001,  July  2001,  and  September  2001. 

If  your  conference  dates  fall  between 
Oct  1,  2000  to  April  30,  2001  you 
should  have  applied  under  the  previous 
program  Announcement  00017 
otherwise  your  LOI  will  be  considered 
imresponsive  to  Cycle  A  imder  the  2001 
Announcement. 

If  your  Conference  dates  fall  between 
May  1,  2001  to  April  30,  2002  you  can 
apply  imder  Cycle  A  2001. 

If  your  Conference  dates  fall  between 
August  1,  2001  to  July  31,  2002  you  can 
apply  in  Cycle  B  2001. 

If  yoiu  Conference  dates  fall  between 
November  1,  2001  to  September  31, 
2002  you  can  apply  under  Cycle  C  2001. 
Letters  of  Intent  and  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either: 

(a.)  Received  on  or  before  the  date,  or 

(b.)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicemts  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a.)  or 
(b.)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 
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H.  Evaluation  Criteria 

Letter  of  Intent 

A  conference  is  a  symposium, 
seminar,  workshop,  or  any  other 
organized  and  formal  meeting  lasting 
portions  of  one  or  more  days,  where 
persons  assemble  to  exchange 
information  and  views  or  explore  or 
clarify  a  defined  subject,  problem,  or 
area  of  knowledge,  whether  or  not  a 
published  report  results  from  such 
meeting.  The  conference  should  support 
CDC  or  ATSDR's  public  health 
principles  in  furtherance  of  CDC's 
mission  or  ATSDR's  mission.  CDC  will 
review  the  LOls  and  compare 
conference  objectives  with  our 
respective  missions  and  funding 
priorities  to  determine  if  a  full 
application  will  be  invited.  Less  than 
thirty-three  percent  of  LOI  applicants 
are  invited  to  submit  full  applications. 

Application 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Section  l.a.,  is  ATSDR  specific 

Section  l.b.,  is  CDC  specific 

Section  I.e.,  and  all  other  sections  in 
these  criteria  are  applicable  to  both  CDC 
and  ATSDR, 

1.  Proposed  Program  and  Technical 
Approach  (25  points) 

a.  The  public  health  significance  of 
the  proposed  conference  including  the 
degree  to  which  the  conference  can  be 
expected  to  influence  the  prevention  of 
exposure  and  adverse  human  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases  and  other  sources  of  pollution 
present  in  the  environment.  (Applicable 
to  ATSDR  applications  only). 

b.  The  applicant's  description  of  the 
proposed  conference  as  it  relates  to 
specific  non-Federal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information/education 
programs  (except  mental  health,  and 
substance  abuse),  including  the  public 
health  need  of  the  proposed  conference 
and  the  degree  to  which  the  conference 
can  be  expected  to  influence  public 
health  practices.  Evaluation  will  be 
based  also  on  the  extent  of  the 
applicant's  collaboration  with  other 
organizations  serving  the  intended 
audience.  (Applicable  to  all  CDC 
applications  except  ATSDR) 

c.  The  applicant's  description  of 
conference  objectives  in  terms  of 
quality,  specificity,  and  the  feasibility  of 
the  conference  based  on  the  operational 
plan. 


2.  Applicant's  Capability  (10  points) 
Adequacy  of  applicant's  resources 
(additional  sources  of  funding, 
organization's  strengths,  staff  time, 
proposed  physical  facilities,  etc.) 
available  for  conducting  conference 
activities. 

3.  The  Qualification  of  Program 
Personnel  (20  points). 

Evaluation  will  be  based  on  the  extent 
to  which  the  application  has  described: 

a.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

b.  The  competence  of  associate  staff 
persons,  discussion  leaders,  speakers, 
and  presenters  to  accomplish 
conference  objectives. 

c.  The  degree  to  which  the  applicant 
demonstrates  the  knowledge  of 
nationwide  and  educational  efforts 
currently  uaiderway  which  may  affect, 
and  be  affected  by,  the  proposed 
conference. 

4.  Conference  Objectives  (25  points) 

a.  The  overall  quality,  reasonableness, 
feasibility,  and  logic  of  the  designed 
conference  objectives,  including  the 
overall  work  plan  and  timetable  for 
accomplishment. 

b.  The  likelihood  of  accomplishing 
conference  objectives  as  they  relate  to 
disease  prevention  and  health 
promotion  goals,  and  the  feasibility  of 
the  project  in  terms  of  the  operational 
plan. 

5.  Evaluation  Methods  (20  points) 
Evaluation  instrujiient(s)  for  the 

conference  should  adequately  assess 
increased  knowledge,  attitudes,  and 
behaviors  of  the  target  audience. 

6.  Budget  Justification  and  Adequacy 
of  Facilities  (not  scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness:  concise  and  clear 
justification;  and  consistency  with  the 
intended  use  of  grant  funds.  The 
application  will  also  be  reviewed  as  to 
the  adequacy  of  existing  or  proposed 
facilities  and  resources  for  conducting 
conference  activities. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  the  Grants  Management 
Office  with  original  plus  two  copies  of: 

1.  A  Performance  Report,  or  in  lieu  of 
a  performance  report,  proceedings  of  the 
conference,  no  more  than  90  days  after 
the  end  of  the  budget/project  period. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget/ 
project  period. 

The  following  additional 
requirements  are  applicable  to  this 
program.  (See  appendix  1) 


AR-7    Executive  Order  12372  Review 

AR-8    Public  Health  System  Reporting 
Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11  Healthy  People  2010 

AR-12  Lobbying  Restrictions 

AR-1 5  Proof  of  Non-Profit  Status 

AR-20  Conference  Support 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

The  CDC  program  is  authorized  under 
Section  301  of  the  Public  Health  Service 
Act,  [42  U.S.C.  241]  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

The  ATSDR  program  is  authorized 
under  Sections  104(i)(14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA),  (42 
U.S.C.  9604(i)(14)  and  (15)).  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.161  for  ATSDR. 

K.  Where  To  Obtain  Additional 
Information 

To  receive  additional  wrritten 
information,  call  1-888-GRANTS4  (1- 
888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from:  Edna 
M.  Green,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Koger  Center,  Colgate  Bldg.,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341-3724,  Telephone  (770) 
488-2743,  Email  address  ecg4@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://wv\rw.cdc.gov/od/pgo/ 
funding/01 002. htm 

For  program  technical  assistance, 
contact:  C.E.  Criss  Crissman,  Resource 
Analysis  Specialist,  Office  of  the 
Director  Extramural  Services  Activity, 
Public  Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE,  MS  K-38,  Atlanta, 
Georgia  30341-3714,  Telephone  (770) 
488-2513,  Email  address  cecl@cdc.gov 
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Dated:  July  7,  2000. 
Mary  Anne  Bryant, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CL>C),  Agency  for  Toxic 
Substances  and  Disease  Registr}'. 
fFR  Doc.  00-17846  Filed  7-13-00;  8:45  am] 

giL^ING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Controi  ana 
Prevention 

Program  Announcement  Number  00102] 

Announcement  of  a  Cooperative 
Agreement  With  the  Hispanic-Serving 
Health  Professions  Schools  (HSHPS), 
inc.  To  Enhance  Research, 
infrastructure,  and  Capacity  Building 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  availability  of 
fiscal  year  (FY)  2000  funds  for  a 
cooperative  agreement  program  with  the 
Hispanic-Serving  Health  Professions 
Schools,  Inc.  (HSHPS).  The  purpose  of 
the  program  is  to  assist  the  HSHPS  in 
developing  the  commitment  and 
capacity  of  their  member  institutions  to 
promote  education,  development, 
research,  leadership  and  community 
partnerships  that  enhance  the  health 
status  of  Hispanics  in  the  United  States 
and  enhance  the  participation  of 
Hispanics  in  the  health  professions. 

Tne  CDC  and  ATSDR  are  committed 
to  achieving  the  health  promotion  and 
lisease  prevention  objectives  of 
Healthy  People  2010",  a  national 
activity  to  reduce  morbidity  and 
mortality  and  to  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
2010  objectives  which  specify 
improving  the  health  of  groups  of 
people  bearing  a  disproportionate 
burden  of  poor  health  as  compared  to 
the  total  population.  Several  themes 
listinguished  "Healthy  People  2010" 
from  past  efforts,  reflecting  the  progress 
and  experience  of  10  years,  as  well  as 
an  expanded  science  base  for 
leveloping  health  promotion  and 
iisease  prevention  objectives.  The 
framework  of  "Healthy  People  2010" 
consists  of  two  broad  goals  which  are  to: 

1 .  Increase  quality  and  years  of 
hfalthy  life:  and 

2.  Eliminate  health  disparities. 
"Healthy  People  2010"  is  well 

established  as  the  Nation's  prevention 
goals  and  as  a  scorecard  for  monitoring 
health  status.  The  new  national  goals 
and  objectives  for  "Healthy  People 


2010"  will  build  upon  this  foundation 
by  establishing  a  small  set  of  leading 
health  indicators  that  could  be 
presented  to  the  general  public  and  non- 
health  professionals  as  an  introduction 
to  "Healthy  People".  "Healthy  People 
2010"  will  be  a  tool  for  monitoring 
America's  health.  For  the  conference 
copy  of  "Healthy  People  2010  "  visit  the 
internet  site:  <<http://vkrww.health.gov/ 
healthypeople> 

The  life  expectancy  of  Americans  has 
steadily  increased.  In  1979,  when  the 
first  set  of  national  health  targets  was 
published  in  "Health  People:  The 
Surgeon  General's  Report  on  Health 
Promotion  and  Disease  Prevention", 
average  life  expectancy  was  73.7  years. 
Based  on  current  mortality  experience, 
babies  bom  in  1995  are  expected  to  live 
75.8  years.  However,  people  have 
become  increasingly  interested  in  other 
health  goals,  such  as  preventing 
disability,  improving  functioning,  and 
relieving  pain  and  the  distress  caused 
by  physical  and  emotional  symptoms. 

The  proportion  of  the  population  who 
assess  their  ciurent  health  status 
positively  has  not  changed  substantially 
during  the  past  decade.  In  1987,  the 
percentage  was  90.4  percent.  During  the 
same  period,  the  percentage  of  the 
population  reporting  that  they  were 
limited  in  major  activity  due  to  chronic 
conditions  actually  increased  from  18.9 
percent  in  1988,  to  21.4  percent  in  1995. 

Eliminating  disparities  by  the  year 
2010  will  require  new  knowledge  about 
the  determinants  of  disease  and 
effective  interventions  for  prevention 
and  treatment.  It  will  also  require 
improved  access  for  all  to  the  resources 
that  influence  health.  Reaching  this  goal 
will  necessitate  improved  collection  and 
use  of  standardized  data  to  correctly 
identify  all  high-risk  populations  and 
monitor  the  effectiveness  of  health 
interventions  targeting  these  groups. 
Research  dedicated  to  a  better 
understanding  of  the  relationships 
between  health  status  and  income, 
education,  race  and  ethnicity,  cultural 
influences,  environment,  and  access  to 
quality  medical  services  will  help  us 
acquire  new  insights  into  eliminating 
the  disparities  and  developing  new 
ways  to  apply  our  existing  knowledge 
toward  this  goal.  Improving  access  to 
quality  health  care  and  the  delivery  of 
preventive  and  treatment  services  will 
require  working  more  closely  with 
communities  to  identify  culturally 
sensitive  implementation  strategies. 

Although  health  statistics  on  race, 
ethnicity,  socioeconomic  status  and 
disabilities  are  sparse,  the  data  we  do 
have  demonstrate  the  volume  of  work 
needed  to  eliminate  health  disparities. 
The  greatest  opportunities  for 


improvement  and  the  greatest  threats  to 
the  future  health  status  of  the  nation 
reside  in  the  population  groups  that 
have  historically  been  disadvantaged 
economically,  educationally  and 
politically.  We  must  do  a  better  job  in 
identifying  the  disparities  that  exist, 
work  toward  elimination,  and  strive  to 
create  better  health  for  all. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Hispanic-Serving  Health  Professions 
Schools  (HSHPS).  No  other  applications 
are  solicited. 

The  Hispanic-Serving  Health 
Professions  Schools  (HSHPS),  Inc.  is  a 
non-profit  501(c)(3)  organization 
established  in  1996  in  response  to  the 
President's  Executive  Order  12900, 
"Educating  Excellence  for  Hispanic 
Americans."  The  mission  of  the  HSHPS 
is  to  develop  the  commitment  of  the 
member  institutions  to  promote 
education,  research,  leadership  and 
community  partnership  that  enhance 
the  participation  of  Hispanics  in  the 
health  professions  and  to  enhance  the 
health  status  of  Hispanics  in  the  United 
States.  The  HSHPS  are  the  most 
appropriate  and  qualified  institutions  to 
provide  services  specified  under  this 
cooperative  agreement  because: 

1.  HSHPS  represents  16  medical 
schools  across  the  country  with  a  9 
percent  Hispanic  student  enrollment. 
These  schools  represent  a  primary 
educational  system  that  educate  and 
train  Hispanic  health  care  providers 
across  the  United  States,  with  a 
potential  for  encompassing  a  full 
spectrum  of  the  health  care  providers 
needed  by  the  Hispanic  population 
groups. 

2.  HSHPS  principle  goals  are: 

a.  to  strengthen  the  nation's  capacity 
to  educate  and  increase  the  numbers  of 
high-quality  Hispanic  health  care 
providers  to  serve  and  improve  the 
health  status  of  Hispanics  and  other 
populations  now  and  into  the  21st 
century; 

b.  to  develop  educational 
opportiuiities  for  health  professions 
schools  in  curriculum,  research,  and 
clinical  experiences  that  will  enable 
Hispanic  and  non-Hispanic  health 
professions  students  to  provide 
excellent  health  care  to  Hispanic 
populations; 

c.  to  establish  or  expand  outreach 
projects,  grants  and  scholarships  for 
Hispanics  to  enter  health  professions 
careers; 

d.  to  stimulate  health  professions 
institutions  to  increase,  promote  and 
retain  Hispanic  faculty  and  researchers; 

e.  to  identify  targeted  health  outcomes 
which  will  improve  the  health  of 
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Hispanic  populations  and  support 
health  policies,  systems  of  care,  and 
projects  which  help  to  achieve  these 
outcomes:  and 

f.  to  promote  collaboration  at  the 
regional  and  national  levels  between 
educational  institutions,  communities 
and  other  partners. 

3.  Through  the  collective  efforts  of  its 
member  institutions,  the  HSHPS  has 
demonstrated  the  ability  to  work  with 
academic  institutions,  government 
health  agencies,  and  the  private  sectors 
on  mutual  education,  service,  and 
research  endeavors. 

4.  The  HSHPS  has  demonstrated  that 
it  has  the  leadership  necessary  to  attract 
minority  health  professions  into  public 
health  or  health  related  professional 
careers. 

5.  The  HSHPS  has  the  infrastructure 
to  consult  with  Hispanic  health 
professionals  through  its  national 
organizations  whose  member 
institutions  are  all  predominately 
Hispanic-serving  health  professions 
institutions  with  excellent  professional 
performance  records. 

C;.  -Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2000  to  fund  this  cooperative 
agreement.  Subawards  will  be  funded 
through  CDC  and  ATSDR.  A  cumulative 
award  of  approximately  $2,000,000  to 
the  HSHPS  is  expected  during  FY  2000. 
It  is  expected  that  the  awards  will  begin 
on  September  30,  2000. 

Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availabilitv  of  funds. 

D.  Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Dorimar  Rosado,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procittement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  M.S.  E- 
15,  Koger  Center,  Colgate  Building, 
Atlanta,  Georgia  30341-3724. 
Telephone  770-488-2736.  E-mail 
address  dpr7@cdc.gov. 

Program  technical  assistance  may  be 
obtained  from  Karen  E.  Harris,  Senior 
Advisor  for  Research  Prqjects,  Office  of 
the  Associate  Director  for  Minority 
Health,  Office  of  the  Director,  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  Northeast,  Mailstop 
D-39,  Atlanta.  Georgia  30333. 


Telephone  (404)  639-^313,  E-mail 
address  keh2@cdc.gov. 

Dated:  July  10,  2000. 

)ohG  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDCj. 

[FR  Doc.  00-17835  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00130] 

HIV/AIDS  Prevention  Program 
Development  and  Technical  Assistant 
Collaboration  with  Countries  Targeted 
by  the  Leadership  and  Investment  in 
Fighting  the  Epidemic  (LIFE)  Initiative; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
fimds  for  a  cooperative  agreement 
program  for  HTV/AIDS  Prevention 
Program  Development  and  Technical 
Assistance  Collaboration  writh  Countries 
Targeted  by  the  LIFE  (Leadership  and 
Investment  in  Fighting  an  Epidemic) 
Initiative. 

In  July  1999,  the  Administration 
annoimced  the  LIFE  Initiative  to  address 
the  global  AIDS  pandemic.  The  LIFE 
initiative,  an  effort  to  expand  and 
intensify  the  global  response  to  the 
growing  AIDS  pandemic  and  its  serious 
impact,  is  part  of  the  United  States 
(U.S.)  Government's  participation  in  the 
International  Partnership  Against  HIV/ 
AIDS  in  Africa  (IPAA).  A  central  feature 
of  the  LIFE  Initiative  is  a  $100  million 
increase  in  U.S.  support  for  sub-Saharan 
African  coimtries  and  India,  which  are 
working  to  prevent  the  further  spread  of 
HIV  and  to  care  for  those  affected  by 
this  devastating  disease.  This  additional 
funding  is  a  critical  step  by  the  U.S. 
Government  in  recognizing  the  impact 
that  AIDS  continues  to  have  on 
individuals,  families,  commimities,  and 
nations  and  responding  to  the 
imperative  to  do  more.  The  Department 
of  Health  and  Human  Services  (HHS), 
through  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  is  administering 
$35  million  of  the  $100  million 
allocated  to  the  LIFE  Initiative  by 
Congress. 

The  purpose  of  the  program  is  to 
support  HIV/ AIDS  prevention  program 
development  and  technical  assistance 
for  coimtries  designated  by  the  U.S. 


Congress  under  the  LIFE  Initiative.  At 
present,  those  countries  are  Botswana, 
Cote  D'lvoire,  Kenya,  South  Africa, 
Uganda,  Rwanda,  Zimbabwe,  Ethiopia, 
Mozambique,  Malawi,  Tanzania, 
Nigeria,  Senegal,  Zambia  and  India.  The 
countries  targeted  represent  those  with 
the  most  severe  epidemic  and  the 
highest  number  of  new  infections.  They 
also  represent  countries  where  the 
potential  for  impact  is  greatest  and 
where  U.S.  government  agencies  are 
akeady  active. 

The  goals  of  the  program  are  to 
address  and  support  three  program 
elements  of  the  LIFE  initiative:  Primary 
Prevention,  Capacity  and  Infrastructiire 
Development,  and  Community  and 
Home-Based  Care  and  Treatment.  The 
program  described  in  this 
announcement  calls  for  the  delivery  of 
HIV/AIDS  prevention  program 
development  and  technical  assistance  to 
the  LIFE  coiuitries  through  a  variety  of 
recipient  activities.  The  result  will  be 
enhancement  of  the  skills  of  officials 
from  LIFE  country  national  AIDS 
program  in  strategic  planning, 
implementation,  evaluation,  and 
communication  relating  to  HIV/ AIDS 
prevention  and  care  programs. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Alliance  of  State  and 
Territorial  AIDS  Directors  (NASTAD) 
for  this  project.  No  other  applications 
are  solicited  or  will  be  accepted.  This 
announcement  and  application  will  be 
sent  to  NASTAD.  NASTAD  is  the 
appropriate  and  only  qualified  agency  to 
provide  the  services  specified  under  this 
cooperative  agreement  because: 

1.  NASTAD  is  the  only  officially 
established  organization  that  represents 
the  State  and  Territorial  AIDS  Directors 
in  all  50  U.S.  States  and  all  U.S. 
Territories.  As  such,  it  represents  the 
officials  from  throughout  the  U.S.  who 
have  responsibility  for  designing, 
implementing,  and  evaluating  HIV/ 
AIDS  prevention  programs  protecting 
the  health  of  U.S.  citizens  against  the 
threat  of  HIV  and  acquired 
immunodeficiency  syndrome  (AIDS). 
This  place  NASTAD  in  a  unique 
position  to  act  as  a  liaison  between  state 
and  territorial  HIV/ AIDS  prevention 
programs  and  LIFE  country  public 
health  officials.  In  addition,  the  same  set 
of  knowledge,  skills,  and  abilities 
NASTAD  has  developed  in  working 
with  State  and  Territorial  AIDS 
Directors  are  of  critical  importance  in 
improving  the  technical  capacity  of 
national  AIDS  control  programs  in 
African  coimtries  and  India. 

2.  Health  threats  such  as  HIV  are  not 
confined  by  geographic  boundaries. 
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NASTAD  was  formed  to  promote 
coordination  of  HIV/AIDS  prevention 
efforts  among  the  States  and  territories. 
The  organization  is  uniquely  positioned 
to  collaborate  not  only  with  national 
organizations,  including  Federal 
agencies,  but  also  with  national  AIDS 
control  program  officials  in  the  LIFE 
countries,  on  policy  and  program  issues 
from  a  U.S.  government  model,  multi- 
state  perspective.  In  this  collaboration 
NASTAD  is  positioned  to  monitor, 
assess,  and  improve  HIV/ AIDS 
prevention  program  design, 
implementation,  and  evaluation  in  the 
LIFE  countries. 

3.  In  the  U.S.,  NASTAD  coordinates 
the  effort  of  HIV/ AIDS  Prevention 
Program  Directors,  who  work  together 
with  CDC  to  monitor  the 
implementation  of  prevention  programs 
across  States  and  territories,  assess  the 
impact  of  prevention  programs,  share 
successes  and  challenges,  monitor 
issues  and  obstacles  to  implementation 
of  effective  interventions,  provide 
technical  assistance  and  consult  with 
CDC,  one  another,  and  other 
governmental  and  non-goverimiental 
prevention  partners  on  these  issues. 
Therefore,  NASTAD  possesses  unique 
knowledge  and  insight  that  can  be 
applied  to  the  LIFE  initiative  through 
the  provision  of  technical  assistance 
aimed  at  strengthening  the  ability  of 
national  AIDS  control  programs  to 
develop  HIV/ AIDS  prevention  programs 
based  on  the  best  practices  of  U.S.  State 
and  territory  programs. 

4.  NASTAD  represents  the  nation's 
HIV/ AIDS  Prevention  Program  Directors 
who  have  responsibility  for  HIV 
prevention  within  their  jurisdictions, 
and  whose  mission  is  to  work 
collaboratively  with  individual  AIDS 
Directors  to  provide  multi-jurisdiction 
perspectives  and  translate  knowledge, 
skills,  and  abilities  to  State  AIDS  control 
programs.  Thus  NASTAD  is  in  a  unique 
position  to  facilitate  the  transfer  of  the 
.same  body  of  knowledge,  skills  and 
abilities  to  national  AIDS  control 
program  officials  in  the  LIFE  countries. 

5.  NASTAD  has  already  established 
mechanisms  for  communicating  HIV/ 
AIDS  prevention  information  to  the 
States  and  the  political  subdivisions  of 
the  States  that  carry  out  the  nation's 
HIV/ AIDS  prevention  programs.  These 
mechanisms  can  serve  as  models  to 
exchange  information  between  the 
States  and  public  health  officials  in  the 
LIFE  countries  to  identify  and  develop 
effective  prevention  information 
networks  and  dissemination  systems. 
Because  of  their  experience  and 
established  communications 
mechanisms,  NASTAD  is  in  a  unique 
position  to  assist  national  AIDS  control 


program  officials  with  the  dissemination 
of  HIV/ AIDS  prevention  information. 
Note:  Public  Law  104-65  states  than  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  2000  to  support  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2000  and  will  be 
made  for  a  1 2-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

L'se  of  Funds 

Fimds  received  from  this 
announcement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection, 
occupational  exposures,  and  non- 
occupational exposures  and  will  not  be 
used  for  the  purchase  of  machines  and 
reagents  to  conduct  the  necessary 
laboratory  monitoring  for  patient  care. 

Peer-to-peer  training,  technical 
assistance,  and  other  activities 
(including  but  not  limited  to  those 
described  below  under  Program 
Requirements — Recipient  Activities) 
conducted  outside  the  U.S.  by  persons 
under  this  award  are  limited  to  forty- 
five  (45)  days  per  person  per  year. 

Applicant  may  contract  with  other 
organizations  imder  these  cooperative 
agreements,  however,  the  applicant 
must  perform  a  substantial  portion  of 
the  activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  fimds  are  requested). 

D  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://wvvw.cdc.gov. 
Scroll  down  the  page,  then  click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS  (1- 
888  472-6874).  You  will  be  asked  to 
leave  yoiu  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 


assistance  may  be  obtained  from: 
Sharon  Robertson,  Grants  Management 
Specialist,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Procurement  and 
Grants  Office,  Room  3000,  2920 
Brandyv«ne  Road,  Mailstop  E-15, 
Atlanta,  GA  30341-4146,  Telephone: 
(770)  488-2782,  E-mail:  sqr2@cdc.gov 
Programmatic  technical  information 
may  be  obtained  from:  Leo  Weakland, 
Deputy  Coordinator,  Global  ADDS 
Activity  (GAA),  National  Center  for  HIV, 
STD,  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  Mailstop  E-07, 
Atlanta.  GA  30333,  Telephone  number 
(404)  639-8016,  Email  address: 
lfwO@cdc.gov 

Dated:  luly  10,  2000. 
John  L.  Williaims, 

Director,  Procurement  and  Gmnts  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  00-17836  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4163-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 

and  Delegations  o*  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA).  (Federal 
Register,  Vol.  62,  No.  129,  pp.  36294 
and  36295,  dated  Monday,  July  7,  1997) 
is  amended  to  reflect  the  elimination  of 
the  Chief  of  Operations.  This 
amendment  will  change  the  reporting 
relationships  for  the  Offices  of  Internal 
Customer  Support,  Information 
Services,  and  Financial  Management, 
which  will  now  report  directly  to  the 
Administrator,  HCFA. 

The  specific  amendment  to  Part  F  is 
described  below: 

Section  F.10.A.5.  (Organization)  is 
amended  to  read  as  follows: 

1.  Press  Office  (FAE) 

2.  Office  of  Legislation  (FAF) 

3.  Office  of  Equal  Opportunity  and  Civil 

Rights  (FA) 

4.  Office  of  Strategic  Planning  (FAX) 

5.  Office  of  Communications  and 

Operations  Support  (FAL) 

6.  Office  of  Clinical  Standards  and 

Quality  (FAM) 

7.  Center  for  Beneficiary  Services  (FAQ) 

8.  Center  of  Health  Plans  and  Providers 

(FAR) 

9.  Center  for  Medicaid  and  State 

Operations  (FAS) 
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10.  Consortium  #1  (FAU) 

11.  Consortium  #2  (FAV) 

12.  Consortium  #3  (FAW) 

13.  Consortium  #4  (FAX) 

14.  Office  of  Internal  Customer  Support 

(FBA) 

15.  Office  of  Information  Services  (FBB) 

16.  Office  of  Finemcial  Management 

(FBC) 

Dated:  June  8,  2000. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc:.  00-17810  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEAl^ >-  AND 
HUMAN  SERVICES 

Health  Resources  and  Service'; 
Administration 

Agency  Information  Coiiection 
Activities:  Proposed  Collection: 
Comment  Request 

in  compliance  witii  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 


submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Ryan  White 
Comprehensive  AIDS  Resnurtfs 
Emergency  Act  of  1990-lilie  IV  (UMB 
#0915-0206)— Extension 

This  is  a  request  for  extension  of  the 
reporting  system  of  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990,  Title  IV 
as  amended  by  the  Ryan  White  CARE 
Act  Amendments  of  1996.  It  authorizes 
a  reporting  system  to  collect  information 
from  grantees  and  the  service  providers 

Estimated  Burden  Hours 


that  are  their  subcontractors  as  governed 
under  Section  2671  of  the  Public  Health 
Service  (PHS)  Act  (42  USC  300ff-71). 

Title  IV  provides  support  for 
coordinated  HIV  services  and  access  to 
research  for  children,  youth,  women, 
and  families.  It  supports  efforts  to 
develop  comprehensive,  coordinated, 
culturally  competent,  family-centered 
systems  of  care  and  to  provide  access  to 
research  for  those  infected  or  affected  by 
HIV  infection.  The  Title  IV  program 
supports  a  broad  variety  of  interventions 
in  health  care  delivery  that  are  designed 
to  link  clients  receiving  health  care  to 
other  essential  and  supporting  services 
and  to  clinical  research.  Grants  are 
made  to  public  and  private  non-profit 
health  centers  and  other  appropriate 
public  or  non-profit  private  entities  that 
are  linked  to  a  comprehensive  health 
care  system.  This  system  includes 
clinical  research  for  children,  youth, 
and  women.  The  HIV/ AIDS  Bureau 
(HAB)  within  HRSA  administers  funds 
for  Title  IV  of  the  CARE  Act. 

There  are  53  grantees  under  Title  IV's 
Children,  Youth,  Women  and  Families 
Progremi,  with  approximately  125 
affiliated  service  providers,  for  a  total  of 
178  entities  who  report  information 
about  the  clients  they  serve  and  the 
services  they  provide.  Grantees  are 
located  in  27  States,  Puerto  Rico  and  the 
District  of  Columbia. 


Form  name 

No.  of 
respondents 

Responses 
per  respond- 
ent 

Total 
responses 

Mrs.  per 
response 

Total  burden 
hours 

Designation  of  Local  Reporting  Entitles  Table  1A 

Local  Network  Profile  Table  18  

53 
178 

178 
178 
178 

1 
1 

1 
1 

1 

53 
178 

178 
178 
178 

.25 
.5 

30 

20 

4 

13.25 
89 

5,340 

3,560 

712 

Person-based  Demographic  and  Clinical  Status  Summary 

Table  2  

Sen/ice  Utilization  Summary  Table  3  

Prevention,  Outreach,  and  Education  Activities  Table  4 

Total 

178 

1 

178 

54.75 

9,746 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  July  7,  2000. 
jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-17812  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4160-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 

AdministratiQ.'- 

National  Vaccine  in|ury  Compensation 
Program   List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 


Injury  Compensatipn  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk,  United  States 
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Court  of  Federal  Claims,  717  Madison 
Place.  N.W.,  Washington.  D.C.  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A-46,  Rockville,  MD 
20857;  (301)443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  pruvjdes  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
(  ompensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
\accine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
(  ondition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
.Sccretdrv  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
rec;eived  by  HRSA  on  January  7,  2000, 
through  March  31,  2000. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
e^ubmit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
6  vidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 


2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  Uie 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Kathy  Timoteo  and  Montez  Boyd  on 
behalf  of  Cydney  J.  Boyd,  Deceased, 
Torrance,  California,  Court  of  Federal  Claims 
Number  00-0009 

2.  Bemadette  Elkins  on  behalf  of  Jaclyn 
Christin  Elkins,  Pasadena,  Texas,  Court  of 
Federal  Claims  Number  00-0014 

3.  Kathy  and  Dan  Cassidy  on  behalf  of 
Shane  Cassidy.  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  00-0017 

4.  Katie  and  Ralph  Hallenborg  on  behalf  of 
Eric  Miles  Hallenborg.  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  00-0019 

5.  Cheryl  Pisano.  Ocala.  Florida,  Court  of 
Federal  Claims  Number  00-0019 

6.  Jessica  and  Scott  Phillips  on  behalf  of 
Cody  James  Phillips,  Deceased,  Altamont, 
New  York.  Court  of  Federal  Claims  Nimiber 
00-0024 

7.  Alicia  B.  Hicks  on  behalf  of  Melvin  B. 
Paschal,  Jr.,  Deceased.  Atlanta.  Georgia,  Court 
of  Federal  Claims  Number  00-0026 

8.  Geoffrey  Dubrowsky  on  behalf  of  Daniel 
Dubrowsky.  Red  Bank,  New  Jersey,  Court  of 
Federal  Claims  Number  00-0027 

9.  M&ry  L.  and  Davy  B.  Wildman  on  behalf 
of  Nickolas  B.  Wildman,  Butler, 


Pennsylvania,  Court  of  Federal  Claims 
Number  00-0032 

10.  Linda  Swisher  on  behalf  of  Joshua  R. 
McNellis,  Long  Beach,  California,  Court  of 
Federal  Claims  Number  00-0033 

11.  Svetlana  Drozdova  on  behalf  of  Dennis 
A.  Drozdova.  Brooklyn,  New  York,  Court  of 
Federal  Claims  Number  00-0041 

12.  Catherine  Anne  Scully-Luderer, 
Encino,  California,  Court  of  Federal  Claims 
Number  00-0042 

13.  Lisa  and  David  Masha  on  behalf  of 
Travis  Masha,  Grosse  Pointe,  Michigan.  Court 
of  Federal  Claims  Number  00-0044 

14.  Barbara  Aiello-Fallon  on  behalf  of 
William  Gabriel  Fallon,  Staten  Island,  New 
York,  Court  of  Federal  Claims  Number  00- 
0045 

15.  Elizabeth  Feather  on  behalf  of  Shae 
Feather,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Nimiber  00-0047 

16.  Andrea  Shaffer  and  Timothy 
Hawthorne  on  behalf  of  Matthew  Aubrey 
Shaffer,  Harker  Heights.  Texas.  Court  of 
Federal  Claims  Number  00-0052 

17.  Lucinda  Valdovi  Montano  on  behalf  of 
Joanne  Montano,  Los  Angeles,  California. 
Court  of  Federal  Claims  Number  00-0058 

18.  Deaim  and  Joseph  Comiskey  on  behalf 
of  Jaclyime  R.  Comiskey.  Deceased, 
Albuquerque,  New  Mexico,  Court  of  Federal 
Claims  Number  00-0060 

19.  Luann  Parker,  Cincinnati.  Ohio.  Court 
of  Federal  Claims  Number  00-0072 

20.  Barbara  and  Jerry  Pharr  on  behalf  of 
Shelia  Pharr,  Lincolnton,  North  Carolina. 
Court  of  Federal  Claims  Number  00-0079 

21.  Jason  Coulter  and  Jill  Bonovic  on  behalf 
of  Sierra  Coulter,  Appleton.  Wisconsin,  Court 
of  Federal  Claims  Number  00-0081 

22.  Gary  Jacob  on  behalf  of  Tanya  Jacob, 
Santa  Monica,  CaUfomia,  Court  of  Federal 
Claims  Number  00-0084 

23.  Rosalinda  and  Jose  Lopez  on  behalf  of 
Steven  Lopez.  Fremont,  Texas,  Court  of 
Federal  Claims  Number  00-0088 

24.  Brenda  Ejemai.  BrookljTi,  New  York, 
Court  of  Federal  Claims  Number  00-0090 

25.  Letecia  and  Timothy  Tremaine  on 
behalf  of  Devine  Sara  Tremaine.  Merrionette 
Park.  Illinois.  Court  of  Federal  Claims 
Number  00-0094 

26.  Eileen  and  Robert  Seemayer  on  behalf 
of  Patrick  Robert  Seemayer.  Redwood  City, 
California,  Court  of  Federal  Claims  Number 
00-0095 

27.  Michelle  Carlisle  on  behalf  of  Justin 
Hunter  Cttrlisle,  Houston,  Texas,  Court  of 
Federal  Claims  Number  00-0110 

28.  Martha  Marie  Valasquez  on  behalf  of 
Joseph  Adam  Ward,  Crockett,  Texas,  Court  of 
Federal  Claims  Number  00-01 1 7 

29.  Michel  Tudor  on  behalf  of  Bria  Tudor, 
New  York,  New  York,  Court  of  Federal 
Claims  Number  00-0118 

30.  Jennifer  and  Carroll  Williams  on  behalf 
of  Steven  Paul  Williams.  Deceased,  luka, 
Mississippi,  Court  of  Federal  Claims  Number 
00-0123 

31.  John  R.  Taylor,  Atkinson.  Nebraska. 
Court  of  Federal  Claims  Number  00-0126 

32.  Gerald  W.  Doffing,  Polk.  Wisconsin, 
Court  of  Federal  Claims  Number  00-0131 

33.  Pennie  and  Darrell  Summers  on  behalf 
of  Darrius  Nathan  Summers,  Hyattsville, 
Maryland.  Court  of  Federal  Claims  Number 
00-0132 
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34.  Evangelina  Guzman-DeMello  on  behalf 
of  Jeremy  Xavier  DeMello,  St.  Paul, 
Minnesota,  Court  of  Federal  Claims  Number 
00-0133 

35.  Nikki  Embree  on  behalf  of  Mackenzie 
Embree,  Independence,  Missouri.  Court  of 
Federal  Claims  Number  00-0142 

36.  Norma  Jean  Allen,  Indianapolis, 
Indiana,  Court  of  Federal  Claims  Number  00- 
0145 

37.  George  C.  Lewis.  Beeville,  Texas.  Court 
of  Federal  Claims  Number  00-0146 

38.  Patricia  A.  Nash  on  behalf  of  James 
Todd  Nash.  Markham,  Illinois.  Court  of 
Federal  Claims  Number  00-0149 

39.  Cindy  Cairns  on  behalf  of  Mitchell 
Cairns.  San  Jose.  California,  Court  of  Federal 
Claims  Number  00-0158 

40.  Margaret  Althen.  Boston. 
Massachusetts,  Court  of  Federal  Claims 
Number  00-0170 

Claude  Earl  Fox. 

Administrator. 

[FR  Doc.  00-17813  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  o*  Health 

National  Institutes  of  Health  Clinical 
Center.  Diagnostic  Radiology 
Department.  Division  of  Specia' 
Procedures  (NIHCC):  OpportLiniry  for 
Cooperative  Research  and 
Development  Agreement  iCRADA)  in 
the  Field  of  Percutaneous  Soft  Tissue 
Ablation 

agency:  NIHCC.  NIH.  PHS,  DHHS. 
ACTION:  Notice  of  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  opportunity. 

summary:  The  Special  Procedures 
division  of  the  Diagnostic  Radiology 
Department  of  the  National  Institutes  of 
Health  Clinical  Center  (NIHCC)  are 
developing  a  research  initiative  in  the 
area  of  percutaneous  thermal  ablation 
technologies,  including  radio-frequency, 
microwave,  ultrasound,  laser,  and 
cryotherapy.  Consequently,  the  NIHCC 
is  seeking  one  or  more  partners  for  (a) 
Cooperative  Research  and  Development 
Agreement(s)  (CRADA)  to  further 
develop  applications  and  to  study 
clinical  applications  and  the 
engineering  basis  of  minimally-invasive 
percutaneous  methods  of  soft  tissue 
ablation. 

Currently,  the  NIHCC  is  conducting 
studies  to  develop  new  clinical 
applications  for  thermal  ablation, 
including  kidney  tumors,  adrenal 
tumors,  and  painful  soft  tissue  tumors 
for  palliation.  The  NIHCC  also  plans  to 
implement  studies  to  combine 
radiofrequency  ablation  with  other 


treatment  modalities  and  therapies,  as 
well  as  to  develop  guidance  and 
treatment  planning  systems  for  thermal 
ablations.  Please  see  vvwiv.cc.nj7i.gov/ 
drd/rfa  for  more  information  regarding 
the  NIHCC  ablation  program. 

Consequently,  tlie  NIHCC  would  like 
to  further  its  research  by  establishing  a 
collaborative,  bench-to-bedside,  basis- 
science  initiative  for  investigating  the 
potential  applications  of  thermal 
ablation  techniques,  while  refining 
existing  ablative  technologies.  The 
collaborative  effort  will  involve  clinical 
refinements  in  ablation  technology, 
development  of  novel  imaging-guided 
techniques,  and  attempts  to  solve  basis 
recurrent  problems  relating  to  local 
oncological  ablative  therapies.  The 
collaboration,  in  part,  will  investigate 
the  potential  of  combining  new 
technology  with  existing  surgical, 
medical,  immunological,  genetic,  and 
radiation  therapies. 

The  anticipated  term  of  the  CRADA  is 
four(4)  years. 

Successful  respondent(s)  will  be 
selected  based  upon  their  ability  to 
collaborate  with  the  NIHCC  in  the 
development  of  soft  tissue  ablation 
technologies. 

DATES:  Interested  parties  should  submit 
a  one-paragraph  statement  of  interest 
addressing  the  collaborator's  ability  to 
perform  the  collaboration 
responsibilities.  The  statement  of 
interest  should  be  submitted  to  the 
NIHCC  in  writing  no  later  than  August 
14,  2000. 

ADDRESSES:  Inquiries  and  statements  of 
interest  regarding  this  opportimity 
should  be  addressed  to  Steve  Galen, 
Technology  Development  Coordinator. 
National  Institutes  of  Health  Clinical 
Center.  Phone:  (301)  594-4509.  FAX 
(301)  402-2143,  6011  Executive 
Boulevard,  Suite  511,  Rockville,  MD 
20852. 

SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  the  NIHCC  pursuant  to 
the  Federal  Technology  Transfer  Act  of 
1986  as  amended  by  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (Pub.  L.  104-113  (Mar.  7, 
1996))  and  by  Executive  Order  12591  of 
April  10,  1987. 

Under  a  CRADA,  the  NIHCC  can  offer 
selected  collaborators  access  to 
facilities,  staff,  materials,  and  expertise. 
The  collaborator  may  contribute 
facilities,  staff,  materials,  expertise  and 
funding  to  the  collaboration.  THE 
NIHCC  CANNOT  CONTRIBUTE 
FUNDING.  The  CRADA  collaborator 
may  elect  an  option  to  an  exclusive  or 
non-exclusive  license  to  Government 
intellectual  property  rights  arising 


under  the  CRADA  and  may  qualify  as  a 
co-inventor  of  new  technology 
developed  under  the  CRADA. 

The  objective  of  the  CRADA  is  the 
rapid  publication  of  research  findings 
and  the  timely  commercialization  of 
improved  diagnostic  and  treatment 
strategies  in  the  field  of  soft  tissue 
ablation. 

CRADA  proposals  will  be  evaluated 
under  the  following  criteria: 

•  Corporate  research  and 
development  competencies; 

•  Demonstrated  abilities  to 
collaborate  productively  in  research 
programs; 

•  Expertise  in  performing  clinical 
trials  and  regulatory  affairs; 

•  The  nature  of  resources  to  be 
contributed  to  the  collaboration; 

•  Key  staff  expertise,  qualifications, 
and  relevant  experience; 

•  Willingness  to  assign  technical  staff 
to  participate  in  on-site  collaborative 
efforts;  and 

•  Ability  to  commercialize  new 
discoveries  effectively. 

It  is  anticipated  that  the  role  of  the 
NIHCC  under  the  CRADA  will  include 
the  following: 

•  Provide  expertise  in  thermal 
ablation; 

•  Provide  expertise  in  ablation 
engineering; 

•  Provide  input  on  probe,  generator, 
and  treatment  algorithm  design; 

•  Evaluate  technological 
considerations  for  patient  safety; 

•  Provide  an  ongoing  evaluation  of 
the  technologic  advances  and  designs  of 
the  probes; 

•  Develop  study  designs  to 
scientifically  evaluate  thermal  ablation 
concepts;  and 

•  Provide  an  existing  protocol  or 
create  a  new  protocol  for  the  phase  1 
clinical  study  of  the  resulting  device,  if 
appropriate  for  clinical  use. 

It  is  anticipate  that  the  role  of  the 
CRADA  Collaborator  will  include  the 
following: 

•  Provide  expertise  in  thermal 
ablation; 

•  Provide  advice  and  support  in 
ablation  engineering: 

•  Assist  in  the  production  of  a  probe 
prototype  for  clinical  testing;  and 

•  Provide  equipment  necessary  to 
study  the  probe. 

Dated:  June  6.  2000. 
Kathleen  Sybert, 

Chief.  Technology  Development  and 

Commercialization  Branch.  NCI. 

|FR  Doc.  00-17828  Filed  7-13-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Health  Clinical 
Center:  Cooperative  Research  and 
Development  Agreement  (CRADA) 
Opportunity  for  the  Development  of 
Medical  Magnetic  imaging  Methods  for 
Diagnostic  or  Therapeutic  Purposes 

agency:  National  Institutes  of  Health 

(MHl.PHS.DHHS. 

action:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  Clinical  Center  (NIHCC), 
Laboratory  of  Diagnostic  Radiology 
Research,  has  developed  technology  in 
the  area  of  Magnetic  Resonance  Imaging 
(MRI)  and  in  vivo  cell  tracking  and 
wishes  to  further  develop  the 
technology  through  a  collaboration  v^rith 
a  company  or  institution  having 
expertise  in  the  areas  of  medical 
imaging  and/or  medical  diagnostics, 
(^(jmpanies  with  expertise  in 
transplantation  of  cells,  including 
neural  cells,  stem  cells,  transgenic  cells, 
c  r  other  cell  types,  and  companies  with 
expertise  in  therapeutic  cell  research, 
including  the  possible  therapeutic  use 
of  stem  cells,  are  encouraged  to  apply. 
The  NlHCCs  Laboratory'  of  Diagnostic 
Radiology  Research  (LDRR)  has 
developed  a  compound  and  technique 
for  magnetically  tagging  cells — without 
the  use  of  radioisotopes — and  imaging 
those  cells  using  MRI  The  NIHCC 
system  of  magnetic  tagging  transfers 
nanoparticles  of  iron  oxide  into  a  cell 
\  ia  a  monoclonal  antibody  to  the  cell's 
transferrin  receptor.  The  cells 
internalize  the  iron  particles  in  the 
endosomes.  In  early  neurological 
disease  studies  related  to  repair  of 
demyelination.  LDRR  researchers  tagged 
oligodendrocy'te  precursor  cells  in  vitro 
and  introduced  the  tagged  cells  into 
myelin-deficient  rats  The  researchers 
followed  the  migration  and  integration 
of  these  cells  in  the  spinal  cord  by  non- 
invasive techniques  and  found  that  the 
distribution  of  the  tagged  precursor  cells 
correlated  with  the  extent  of 
nnelination.  Thus,  this  non-invasive 
tracking  method  may  be  useful  in 
human  transplantation  studies  and  for 
diagnostic  procedures.  In  the  proposed 
project,  other  cell  types,  including 
tumor  or  other  transplantable  cells 
could  be  labeled  and  tracked. 
Additionally,  direct  in  vivo  labeling 
methods  using  this  tagging  system  could 
be  developed.  Clinical  applications 
using  imaging  of  the  tagged  cells  could 
be  investigated.  Also,  new  methods 
which  use  the  magnetic  tag  applied  to 


a  variety  of  therapeutic  compounds  or 
other  clinically  relevant  molecules 
could  be  developed.  Research  data 
suggests  that  the  iron  tag  does  not 
impair  the  viability,  migration  or  other 
cellular  functions  of  the  labeled  cells. 

The  NIH  has  filed  a  patent  application 
on  the  technology  and  is  currently 
preparing  to  file  a  second  related 
application  that  involves  a  new  method 
for  magnetic  tagging  of  cells.  Any 
successful  CRADA  collaborator  may 
need  to  negotiate  a  license  on  the  patent 
applications  in  order  to  commercialize 
developments  under  this  CRADA. 
Contact  information  to  obtain 
information  on  the  patent  applications 
is  listed  below. 

The  proposed  duration  of  the 
collaboration  is  two  (2)  years. 
ADDRESSES:  Proposals  and  questions 
about  this  opportimity  may  be 
addressed  to  Steven  Galen,  Technology 
Development  Coordinator,  NIHCC,  tel: 
(301)  594-4509.  fax:  (301)  402-2143  or 
David  A.  Steffes,  Technology 
Development  and  Commercialization 
Branch,  National  Cancer  Institute,  Tel: 
(301)  496-0477,  Fax:  (301)  402-2117. 
DATES:  Interested  parties  should  submit 
a  one  page  statement  of  interest  that 
outlines  the  proposed  research  project 
and  addresses  the  collaborator's  ability 
to  fulfill  its  collaborative 
responsibilities.  The  statement  of 
interest  should  be  submitted  in  vmting 
no  later  than  August  14,  2000.  CRADA 
proposals  submitted  thereafter  may  be 
considered  if  a  suitable  CRADA 
collaborator  has  not  been  found. 
SUPPLEMENTARY  INFORMATION:  A 
"Cooperatiye  Research  and 
Development  Agreement"  or  "CRADA" 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  the  NIHCC  pursuant  to 
the  Federal  Technology  Transfer  Act  of 
1986  as  amended  by  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (Pub.  L.  104-113  (Mar.  7, 
1996))  and  by  Executive  Order  12591  of 
October  10,  1987. 

Under  a  CRADA,  the  NIHCC  can 
contribute  facilities,  staff,  materials,  and 
expertise  to  the  effort.  The  NIHCC 
Cannot  Contribute  Fimding.  The 
CRADA  collaborator  receives  an 
exclusive  option  to  negotiate  an 
exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  imder  the  CRADA  in  a  pre- 
determined field  of  use  and  may  qualify 
as  a  co-inventor  of  new  technology 
developed  under  the  CRADA. 

Background  information,  including 
reprints  of  this  announcement  and 
issued  patents  pertaining  to  the 
technology,  is  available  from  the  above- 
referenced  address.  Patent  applications 


and  pertinent  information  not  yet 
publicly  described  can  be  obtained 
under  a  Confidential  Disclosure 
Agreement. 

The  CRADA  objective  is  the 
development  and  timely 
commercialization  of  imaging 
techniques  and  clinical  diagnostic  and 
therapeutic  methods  based  on  the 
magnetic  tagging  procedures  developed 
by  the  NIHCC. 

CRADA  proposals  will  be  evaluated 
under  the  following  criteria: 

•  Corporate  research  and 
development  competencies. 

•  Demonstrated  ability  to  collaborate 
productively  in  research  programs. 

•  The  nature  of  resources  to  be 
contributed  to  the  collaboration. 

•  Key  staff  expertise,  qualifications 
and  relevant  experience. 

•  Willingness  to  assign  technical  staff 
to  on-site  collaborative  efforts. 

•  Ability  to  commercialize  new 
discoveries  effectively. 

•  For  collaborations  involving  stem 
cells,  whether  the  proposed  study 
complies  with  current  federal 
regulations  and  NIH  policy  concerning 
stem  cell  research. 

The  roles  of  the  NIHCC  for  the 
proposed  CRADA  may  include  the 
following  responsibilities.  Additional 
responsibilities  may  be  added  if  the 
parties  agree  to  other  relevant  and 
scientifically  appropriate  collaborative 
research  projects. 

1 .  Participate  in  identification  of 
various  cell  types  to  label  with  the 
magnetic  tagging  system. 

2.  Participate  in  imaging  studies  for 
detection  and  tracking  of  various 
labeled  cell  types. 

3.  Participate  in  development  of 
methods  for  in  vivo  labeling  of  cells. 

4.  Participate  in  development  of 
methods  to  magnetically  tag  clinically 
relevant  molecules. 

5.  Participate  in  development  of 
diagnostic  and  therapeutic  magnetic 
imaging  methods  using  magnetically 
tagged  compounds  or  cells. 

6.  Jointly  publish  research  results. 
The  roles  of  the  Collaborator  for  the 

proposed  CRADA  may  include  the 
following  responsibilities.  Additional 
responsibilities  may  be  added  if  the 
parties  agree  to  other  relevant  and 
scientifically  appropriate  collaborative 
research  projects. 

1 .  Development  of  methods  to  label 
various  cell  types  with  the  magnetic 
tagging  system. 

2.  Participate  in  imaging  studies  for 
detection  and  tracking  of  various 
labeled  cell  types. 

3.  Participate  in  development  of 
methods  for  in  vivo  labeling  of  cells. 
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4.  Participate  in  development  of 
methods  to  magnetically  tag  clinically 
relevant  molecules. 

5.  Participate  in  development  of 
diagnostic  and  therapeutic  magnetic 
imaging  methods  using  magnetically 
tagged  compounds  or  cells. 

6.  Jointly  publish  research  results. 

Dated:  July  6,  2000. 
Kathleen  Sybert, 

Chief,  Technology  Development  and 

Commercialization  Branch,  NCI. 

[FR  Dor.  00-17827  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

■Docket  No   FR^566-N-08] 

Notice  of  Proposed  Information 
Collection  Comment  Request; 
Community  Development  Biock  Grant 
Entitlement  Program 

agency:  Otiice  ol  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comments. 

SUMMARY:  The  proposed  information 
collection  requirement  for  the 
Commimity  Development  Block  Grant 
(CDBG)  entitlement  program  described 
below  will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
12,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.  Room 
7232.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Miller.  Acting  Director,  Entitlement 
Conununities  Division,  (202)  708-1577 
l^this  i«  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality',  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Development  Block  Grant  Entitlement 
Program. 

OMB  Control  Number,  if  applicable: 
2506.0077. 

Description  of  the  need  for  the 
information  and  proposed  use: 

Agency  form  numbers,  if  applicable: 
Community  Development  Block  Grant 
(CDBG)  Entitlement  grantees  are 
required  by  24  CFR  570.506  to  retain 
records  necessary  to  docmnent 
compliance  with  statutes,  regulations. 
Executive  Orders,  and  OMB  Circulars 
applicable  to  the  CDBG  Entitlement 
Program.  Also,  Description  of  the  need 
for  the  information  and  Entitlement 
grantees  are  required  by  Section  104(e) 
of  Title  I  of  the  Housing  and  Community 
Development  Act  to  annually  submit  a 
performance  report,  which  is  necessary 
for  the  Secretary  to  perform  an  annual 
review  of  performance  required  by  that 
section  of  the  law,  as  well  as  providing 
the  docimientation  necessary  to  prepare 
the  Annual  Report  to  Congress  on  the 
CDBG  program. 

Entitlement  grantees  report  on  their 
CDBG  activities  in  the  Consolidated 
Annual  Performance  and  Evaluation 
Report  (CAPER)  (which  also  includes 
performance  report  information  for  the 
HOME  Investment  Partnership, 
Emergency  Shelter  Grants  (ESGj,  and 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  programs  as  well, 
should  the  CDBG  grantee  also  be  a 
recipient  of  any  funds  under  these 
programs). 

The  automated  Integrated 
Disbursement  and  Information  System 
(IDLS)  is  a  key  component  in  the 
production  of  the  CAPER  report. 
Grantees  input  information  about  their 
CDBG  program  activities  into  IDIS  on  a 
on-going  basis  throughout  their  program 
year,  reducing  duplication  of 
information  and  inconsistent  reporting. 
There  are  no  standard  forms  required  to 
be  used  in  the  CAPER;  therefore, 


grantees  have  much  flexibility  with 
respect  to  its  design  and  format. 

The  proposed  information  collection 
requirement  includes  a  revision  of  the 
currently  approved  recordkeeping  and 
reporting  requirements  for  entitlement 
grantees  in  the  CDBG  program  based  on 
an  increase  in  the  number  of  eligible 
grantees  over  the  past  three  years.  The 
exiting  approval  granted  under  OMB 
Number  2506-0077  is  due  to  expire 
September  30,  2000. 

Although  the  IDIS  and  the  CAPER  can 
contain  information  on  a  grantee's 
CDBG,  HOME.  ESG.  and  HOPWA 
programs,  this  information  collection 
requirement  submitted  to  OMB  requests 
approval  for  CDBG  Entitlement  Program 
recordkeeping  and  reporting 
requirements  only. 

The  Department  has  converted  all  of 
its  CDBG  entitlement  grantees  into  the 
IDIS  and  each  new  grantee  begins  using 
IDIS  at  the  time  it  first  elects  to  take  its 
status  as  an  entitlement.  Also,  since  this 
Information  Collection  was  last 
approved,  the  required  Financial 
Summary  report  has  been  integrated 
into  IDIS,  although  IDIS  does  not  yet 
collect/generate  all  information 
necessary  to  meet  all  reporting 
requirements  for  the  Entitlement  CDBG 
program.  As  a  result,  the  estimation 
shown  below  does  not  reflect  a  decrease 
in  the  number  of  reporting  hoiurs  used 
annually,  on  average,  by  each  grantee. 
Grantees  have  to  review  the  financial 
data  and  identify  any  adjustments  that 
need  to  be  input  prior  to  generating  the 
Financial  Summary,  and  some 
supplementary  documents  may  have  to 
be  submitted  with  the  CAPER  to  meet 
the  CDBG  reporting  requirements. 

Members  of  affected  public: 
Entitlement  grantees  (metropolitan 
cities  and  urban  counties)  of  the 
Community  Development  Block  Grant 
program. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  Department 
estimates  that  each  of  its  1,013  grantees 
will  annually  use,  on  average,  125  hours 
to  keep  records  (non-IDIS 
recordkeeping)  on  their  CDBG  activities, 
and  305  hours  to  prepare  reports  on 
activities  (both  IDIS-generated  and  non- 
IDIS  reports). 

570.506  (recordkeeping)  (on-going): 
1,013  X  125  hours  =  126,625  hours. 

570.507  (reporting)  1,103  x  305  hours  = 
308,965  hours 

Total  burden  hours  =  435,590. 

(Quarterly  and  annual  reports  from 
IDIS,  annual  total)  1,013  x  284  = 
287,692  hours. 
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(Non-IDIS  reports,  Supplemental 
Annual):  1,013  x  21  hours  =  21,273. 

Total  reporting  hours  =  308,965. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change; 
of  a  previously  approved  collection  for 
which  approval  is  near  expiration  and 
request  for  0MB  renewal  for  three  years. 
The  current  OMB  approval  expires  in 
September  2000. 

This  report  does  not  include  hours 
spent  on  Consolidated  Plan  preparation 
aad  submission.  Those  hours  are 
reported  with  2606-0117. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  July  10,  2000. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 

and  Development 

[FR  Doc.  00-17821  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-28] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  Iiilv  14    2000 
PQR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410:  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
It  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifving  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today  s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  July  6.  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 

Assistance  Programs. 

[FR  Doc.  00-17522  Filed  7-13-00:  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary,  Interior. 

ACTION:  Notice  of  pubic  meeting  of  the 
Invasive  Species  Advisory  Committee. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  a  meeting  of 
the  Invasive  Species  Advisory 
Committee.  The  purpose  of  the 
Advisory  Committee  is  to  provide 
advice  to  the  Council,  as  authorized  by 
Executive  Order  13112,  on  a  broad  array 
of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Council  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  a  meeting  on 
August  2  and  3  is  to  convene  the  full 
Advisory  Committee  and  receive  input 
on  the  first  draft  of  the  National  Invasive 
Species  Management  Plan.  The  meeting 
will  be  open  to  the  public.  Attendance 
will  be  limited  to  space  available. 

DATES:  Meeting  of  Invasive  Species 
Advisory  Committee:  9  a.m., 
Wednesday,  August  2,  2000  and 
Thursday,  August  3,  2000. 

ADDRESSES:  Warwick  Hotel,  401  Lenora 
Street.  Seattle,  WA  98121.  The  meeting 
will  be  in  the  Cambridge  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Passe,  Ndiiun«il  Invasive  Species 
Council  Program  Assistant;  Email: 
kelsey_passe@ios.doi.gov;  Phone:  (202) 
208-6336;  Fax:  (202)  208-1526.  Further 
information  is  also  available  at 
www.invasivespecies.gov. 

Dated:  luly  10.  2000. 
Gordon  Brown, 

National  Invasive  Species  Council. 
(FR  Doc.  00-17861  Filed  7-13-00;  8:45  am] 
BILUNQ  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidnte  Service 

Availability  o*  Qraf!  Comprehersive 
Conservation  Plan  and  Environmental 
Assessment  for  Tewaukon  National 
Wildlife  Refuge.  Cayuga,  ND 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  reopening  of  public 
comment  period. 

SUMMARY:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Tewaukon  National  Wildlife  Refuge 
Draft  Comprehensive  Conservation  Plan 
and  Environmental  Assessment.  This 
Plan  describes  how  the  FWS  intends  to 
manage  the  Tewaukon  NWR  Complex 
for  the  next  10-15  years. 

ADDRESSES:  A  copy  of  the  Plan  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service,  Tewaukon  NWR 
Complex,  9754  143V2  Avenue  SE, 
Cayuga,  ND  50813. 

The  Plan  can  also  be  obtained 
electronically  through  the  U.S.  Fish  and 
Wildlife  Service  Region  6  Land 
Acquisition  and  Refuge  Plaiming 
HomePage.  The  Internet  address  to 
access  the  Plan  is  as  follows:  http:// 
www.r6.fws.gov/larp/.  Select  the  link  to 
"CCP  Status  in  Region  6."  click  on 
North  Dakota  on  the  Region  6  map,  and 
look  under  the  "Refuge"  column  for 
links  to  the  Tewaukon  Draft  CCP. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Banks,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486  DFC,  Denver, 
CO  80225.  303/236-fil45  extension  626; 
fax  303/236-4792. 

SUPPLEMENTARY  INFORMATION:  Tewaukon 
NWR  Complex  is  located  in  southeast 
North  Dakota.  Implementation  of  the 
Plan  will  focus  on  adaptive  resource 
management  of  glaciated  prairie 
wetlands,  tall  and  mixed  grass  prairie 
grasslands,  riparian  woodlands,  and 
opportunities  for  wildlife-dependent 
recreation.  Habitat  monitoring  and 
evaluation  will  be  emphasized  as  the 
Plan  is  implemented.  Opportunities  for 
compatible  wildlife-dependent 
recreation  wdll  continue  to  be  provided. 

The  comment  period  for  this 
docimient  will  be  reopened  uintil  August 
14,  2000.  All  comments  need  to  be 
addressed  to:  Allison  Banks,  Refuge 
Planner,  Branch  of  Refuge  Planning, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486  DFC,  Denver.  Colorado  80225. 
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Dated:  Jyly  10,  2000. 
Elliott  Sutta, 

Regional  Director,  Denver,  Colorado. 
[FR  Doc.  00-17837  Filed  7-13-00;  8:45  am] 

BiLUNG  CO0€  4310-55-11 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-022-1 320-DBl 

Notice  of  Availability 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana,  Miles  City  Field 
Office,  Interior. 

ACTION:  Notice  of  availability  of  the 
environmental  assessment.  Powder 
River  resource  area  resource  mangement 
plan  amendment  (PRRA  RMP),  and 
request  for  public  comment  on  the  fair 
market  value  (FMV)  and  maximum 
economic  recovery  (MER)  report  for 
Spring  Creek  Coal  Company,  Powder 
River  coal  region,  Big  Horn  County, 
Montana. 

summary:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  Environmental  Assessment  (EA) 
and  RMP  Amendment  for  Spring  Creek 
Coal  Company's  Federal  Coal  Lease 
Application  MTM  88405  and  the 
Finding  of  No  Significant  Impact 
(FONSI)  for  the  federal  coal  resources 
subject  to  the  federal  lease  application. 
This  preferred  alternative  would  amend 
the  Powder  River  Resource  Management 
Plan  (1985)  if  certain  federal  coal 
leasing  unsuitability  designations  on  or 
adjacent  to  the  federal  coal  tracts  are 
changed.  The  analysis  is  based  on 
existing  statutory  requirements  and  will 
meet  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  and  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  of  1977.  The  public  is  invited 
to  submit  written  comments  on  the 
FMV,  and  MER.  Notice  is  also  given  that 
a  public  hearing  on  the  EA,  FMV  and 
MJER  will  be  held  on  Tuesday,  August 
1,  2000,  at  1:00  p.m.,  Moimtain  Daylight 
Time,  at  the  BLM  Montana  State  OfRce. 
5001  Southgate  Drive,  Billings, 
Montana. 

On  June  26,  1998,  Spring  Creek  Coal 
Company  (SCCC)  filed  an  application 
with  the  BLM  to  lease  a  150  acre  tract 
containing  about  19.8  million  tons  of 
federally  owned  coal  reserves  near  the 
Spring  Creek  Coal  Mine.  On  June  3, 
1998,  Spring  Creek  Coal  Company  filed 
an  application  with  the  State  of 
Montana  Department  of  Natural 
Resources  and  Conservation  (DNRC)  to 
lease  a  479  acre  state  owmed  coal  tract. 
The  tract,  which  would  consist  of  three 


separate  state  leases,  contains  an 
estimated  62.1  million  tons  of  state 
owned  coal. 

As  Co-Lead  Agencies,  the  BLM  and 
Montana  DNRC  prepared  one  EA  to 
evaluate  the  impacts  of  coal  mining 
which  would  result  from  leasing  the 
tracts  of  federal  and  state  coal. 

The  resource  management  planning 
process  includes  an  opportunity  for 
review  of  BLM's  decisions  through  a 
plan  protest  to  the  Director  of  the  BLM. 
Any  person  or  organization  who 
participated  in  the  planning  process  and 
has  an  interest  which  is  or  may  be 
adversely  affected  by  the  approval  of 
BLM's  decisions  in  the  resource 
management  plan  amendment  may 
protest  the  plan.  Careful  adherence  to 
the  following  guidelines  will  assist  in 
preparing  a  protest  which  will  assure 
the  greatest  consideration  for  your 
viewpoint. 

Only  those  persons  or  organizations 
who  participated  in  the  planning 
process  may  protest  the  plan. 

A  protesting  party  may  raise  only 
those  issues  which  were  commented  on 
during  the  planning  process. 

Additional  issues  may  be  raised  at 
any  time  and  should  be  directed  to  the 
Miles  City  Field  Office  for  consideration 
in  plan  implementation,  as  potential 
plan  amendments,  or  as  otherwise 
appropriate. 

DATES:  The  protest  period  lasts  30  days 
and  begins  die  day  the  Notice  of 
Availability  for  this  document  is 
published  in  the  Federal  Register.  There 
is  no  provision  for  an  extension  of  time. 
Protests  filed  late,  or  filed  with  the  State 
Director  or  Field  Office  Manager  shall 
be  rejected  by  the  Director.  In  order  to 
be  "timely",  your  protest  must  be  sent 
to  the  Director  of  BLM  and  must  be 
postmarked  no  later  than  August  14, 
2000.  Although  not  a  requirement, 
sending  your  protest  by  certified  mail, 
return  receipt  requested,  is 
recommended. 

The  comment  period  on  the  FMV  and 
MER  also  lasts  30  days.  Comments  on 
FMV  and  MER  must  be  received  on  or 
before  August  14,  2000  and  should  be 
sent  to  Randy  Heuscher,  Chief  Branch  of 
Solid  Minerals,  Montana  State  Office, 
P.O  Box  36800,  Billings,  Montana 
59107.  The  public  hearing  on  the  EA, 
FMV  and  MER  will  be  held  on  Tuesday. 
August  1,  2000,  at  1:00  p.m.,  Mountaiii 
Daylight  Time,  at  the  BLM  Montana 
State  Office,  5001  Southgate  Drive, 
Billings,  Montana. 

ADDRESSES:  All  protests  must  be  filed  in 
writing  to:  Director,  Bureau  of  Land 
Management,  Attention:  Miss  Brenda 
Williams,  Protests  Coordinator,  1849  C 
Street  N.W.,  WO-210/LS-1075, 


Department  of  the  Interior,  Washington, 
D.C.  20240. 

Overnight  mail  address:  Director, 
Bureau  of  Land  Management,  Attention: 
Miss  Brenda  Williams,  Protests 
Coordinator,  1620  L  Street  N.W.,  Room 
1075,  Washington,  D.C.  20036. 

To  expedite  consideration,  in  addition 
to  the  original  sent  by  mail,  a  copy  may 
be  sent  by:  FAX  (202)  452-5112;  or 
Email  to  bhudgens@wo.bIm.gov. 

In  order  to  be  considered  complete, 
yoxn-  protest  must  contain,  at  a 
minimum,  the  following  information: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  being 
protested. 

3.  A  statement  of  the  portion  of  the 
plan  being  protested.  To  the  extent 
possible,  this  should  be  done  by 
reference  to  specific  pages,  paragraphs, 
sections,  tables,  and  maps  in  the 
proposed  plan. 

4.  A  copy  of  all  documents  addressing 
the  issue  submitted  during  the  planning 
process  or  a  reference  to  the  date  the 
issue  was  discussed  for  the  record. 

5.  A  concise  statement  explaining 
why  the  BLM  State  Director's  decision 
is  believed  to  be  incorrect  is  a  critical 
part  of  the  protest.  Take  care  to 
document  all  relevant  facts  and  to 
reference  or  cite  the  planning 
documents,  environmental  analysis 
documents,  and  available  planning 
records  (meeting  minutes,  summaries, 
correspondence).  A  protest  without  data 
will  not  provide  BLM  with  the  benefit 
of  your  information  and  insight,  and  the 
Directors  review  will  be  based  on  the 
existing  analysis  and  supporting  data. 

At  the  end  of  the  30-day  protest 
period,  the  BLM  may  issue  a  Decision 
Record,  approving  implementation  of 
any  portion  of  the  proposed  plan  not 
under  protest.  Approval  will  be 
withheld  on  any  portion  of  the  plan 
under  protest  with  BLM  until  the 
protest  is  resolved. 

At  the  end  of  the  30  day  protest 
period,  the  Montana  DNRC  may  issue  a 
Decision  Record  for  the  minerals  they 
administer. 

Comments  on  the  FMV  and  MER 
should  be  sent  to  Randy  Heuscher,  Chief 
Branch  of  Solid  Minerals,  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Benoit,  Project  Leader,  Miles  City  Field 
Office,  111  Garryowen  Road,  Miles  City, 
Montana,  5930l',  phone  (406)  232-7001 
ext.  3646.  Copies  of  the  EA  are  also 
available  from  this  address. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  coal 
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inanagement  regulations  at  43  CFR  3422 
and  3425,  not  less  than  30  days  prior  to 
publication  of  a  notice  of  sale,  the 
Secretary  shall  solicit  public  comments 
on  the  proposed  sale,  fair  market  value, 
and  maximum  economic  recovery  on 
the  proposed  lease  tract.  Proprietary 
data  marked  as  confidential  may  be  • 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  cormnents.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billings,  Montana  59102,  during  regular 
business  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Bureau  of  Land  Management,  P.O.  Box 
36800,  Billings,  Montana  59017-6800, 
and  should  include,  but  not  necessarily 
be  limited  to  the  following: 

1.  The  quality  and  quantity  of  the  coal 
resources; 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal  including 
specification  of  the  seams  to  be  mined, 
timing  and  rate  of  production, 
restriction  to  mining,  and  inclusion  of 
the  tract  in  an  existing  mining 
operation;  and 

3.  The  fair  market  value  appraisal 
including  but  not  limited  to  the 
evaluation  of  the  tract  as  an  incremental 
unit  of  an  existing  mine,  selling  price  of 
the  coal,  mining  and  reclamation  costs, 
|net  present  value  discount  factors, 
depreciation  and  other  tax  accounting 
factors,  value  of  the  surface  estate,  and 
any  comparable  sales  data  of  similar 
coal  lands. 

I    The  values  given  above  may  or  may 
'not  change  as  a  result  of  conmients 
received  from  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

The  EA  addresses  the  cultural, 
socioeconomic,  environmental  and 
cumulative  impacts  that  would  likely 
result  from  leasing  these  coal  lands.  The 
Proposed  Action  and  two  alternatives 
iff  addressed  in  the  EA: 

Proposed  Action — would  involve 
leasing  the  coal  tracts  containing  about 
82  million  tons  of  state  and  federal  coal. 
Certain  coal  leasing  unsuitability 
designations  for  wildlife  habitat 
concerns  attached  to  the  federal  lease 


tract  would  require  mitigation  in  order 
to  lease  the  coal. 

Alternative  A  (Preferred 
Alternative) — would  involve  leasing  the 
coal  tracts  as  well  as  redesignating 
certain  coal  leasing  unsuitability 
designations  established  for  wildlife 
habitat  concerns  adjacent  to  the 
proposed  lease  tracts  and  to  the  Spring 
Creek  Mine  property  in  general. 

Alternative  B — would  reject  or  deny 
the  federal  coal  lease  application.  The 
federal  coal  lands  would  not  be  offered 
for  lease. 

The  lands  included  in  the  coal  lease 
applications  are  located  in  Big  Horn 
County,  Montana  and  are  described  as 
follows: 

Federal  Lease  Tract  MTM  88405 

T.  8  S..  R.  39  E.,  P.MM. 

Sec.  13:  SWV4SWV4SWV4. 

SWV4SEV4SWV4SWV4: 
Sec.  14:  SV2SWV4NEV4SEV4, 

SV2NEV4SEV4SEV4, 

NWV4NEV«SEV4SEV4,  SV2SEV4SEV4, 

NWV4SEV4SEV4;     ■ 
Sec.  23:  NEV4NEV4,  SEV4SWV4NWV4NEV4, 

NV2SWV4NWV4NEV4,  EV2NWV4NEV4; 

Sec.  24:  NWV4SEV4NWV4NWV4, 

NV2SWV4NrWV4NWV4,  NV2NWV4NWV4. 
150  acres,  more  or  less. 

State  of  Montana  Lease  Tracts 

Lease  C-lOQg-XX. 
T.aS..R.,  39  E..  P. MM. 

Sec.  14:  SV2SV2NWV4,  SW'A,  WV2SEV4. 

Lease  C-llOO-XX. 

T.8S..R.,39E.,PM.M. 

Sec.  15:  NEV4SWV4SEV4,  SEV4SEV4. 
NV2SEV4,  SV2SEV4NEV4. 

Lease  C-1 101 -XX. 
T.  8  S..  R..  39  E..  PM.M. 
Sec.  23:  NV2Ni/«2NWV4,  NWV4NWV4NEV4. 
479.16  acres,  more  or  less. 

The  BLM  and  Montana  DNRC  are  also 
coordinating  the  preparation  of  a 
mineral  evaluation  pursuant  to  77-3- 
312,  MCA,  covering  the  state  coal  tracts. 
This  document  is  available  for  review 
and  comment  from  Montana  DNRC.  For 
further  information,  or  to  obtain  a  copy 
of  the  mineral  evaluation,  contact  Monte 
Mason,  Montana  DNRC,  phone  (406) 
444-3843. 

Dated:  June  26,  2000. 
Timothy  M.  Murphy, 
Field  Manager. 

[FR  Doc.  00-17218  Filed  7-13-00:  8:45  am] 
BILUNQ  CODE  4310-t$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bjreau  o*  ^a^c  Management 
[NV-030-1990-EX] 

Notice  o*  inten'  'c  -"eoa't^  an 
Environmentas  impac*  S'a'prnent  for 
the  Oil-Dr  CorporatiO'-  c^eno  Clay 
p'oiec  Piaf^  o'  Ope'-a'ions 

AGENCY:  Bureau  of  Land  Management, 
Carson  City  Field  Office,  Carson  City, 
Nevada 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Oil-Dri  Corporation  Reno  Clay 
Project  mining  plan  of  operations;  and 
notice  of  scoping  period  and  public 
meetings. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Carson  City  Field 
Office  will  direct  the  preparation  of  an 
EIS  to  be  produced  by  a  third-party 
contractor  on  the  impacts  (direct, 
indirect,  and  cimiulative)  of  a  proposed 
clay  mining  operation  in  Washoe 
County,  Nevada.  The  BLM  invites 
comments  on  the  scope  of  the  analysis. 
DATES:  One  pubhc  scoping  meeting  will 
be  held  on  August  8.  2000  to  allow  the 
public  an  opportunity  to  identify  issues 
and  concerns  to  be  addressed  in  the  EIS. 
Representatives  of  the  BLM  and  Oil-Dri 
Corporation  will  be  available  to  answer 
questions  about  the  proposed  Reno  Clay 
Project  £md  the  EIS  process.  Comments 
will  be  accepted  until  August  21,  2000. 

The  scheduled  public  meeting  is: 
Reno,  NV  (5:30-7:30  p.m.) — August  8, 
2000. 

Reno-Sparks  Convention  Center,  North 
Meeting  Room  B-1,  4590  S.  Virginia  St., 
Reno,  NV. 

A  Draft  EIS  (DEIS)  is  expected  to  be 
completed  by  December,  2000  and  made 
available  for  public  review  and 
comment.  At  that  time  a  Notice  of 
Availability  (NOA)  of  the  DEIS  will  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  60 
days  from  the  date  the  NOA  is 
published. 

FOR  FURTHER  INFORMATION:  Scoping 
comments  may  be  sent  to:  Bureau  of 
Land  Management,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701.  ATTN: 
Clay  EIS  Project  Manager.  For  additional 
information,  write  to  the  above  address 
or  call  Terri  Knutson,  EIS  Project 
Manager  at  (775)  885-6156. 
SUPPLEMENTARY  INFORMATION:  In  July 
1999  Oil-Dri  Corporation  of  Nevada 
submitted  a  plan  of  operations  to  the 
BLM  Carson  City  Field  Office  for  a  clay 
mining  operation  in  Himgry  Valley.  The 
plan  of  operations  was  held  in  abeyance 
pending  a  determination  of  locatability 
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under  the  mining  law  until  May  2000 
when  the  clay  mineral  was  determined 
locatable  by  BLM  mineral  examiners.  At 
that  time  processing  of  the  plan  of 
operations  commenced  and  BLM 
managers  determined  an  environmental 
impact  statement  (EIS)  would  be 
prepared  to  analyze  potential  impacts 
resulting  from  the  mining  operations. 
The  proposed  mining  operation  would 
occur  in  phases  over  20  years,  in  two 
pits,  on  a  total  of  340  acres  of  the  6.000 
acres  of  mining  claims  Oil-Dri  holds  in 
the  area.  The  processing  plant  for 
drying,  crushing,  and  packaging  of  the 
clay  material  (cat  litter)  would  be 
located  on  Oil-Dri  private  land  located 
to  the  south  of  the  mine  area.  Initially, 
the  mine  and  processing  plant  would 
employ  approximately  50  individuals, 
with  an  increase  to  100  employees  over 
time  with  expanded  production. 

The  EIS  will  address  issues  brought 
forth  through  scoping  comments  and 
will  be  evaluated  by  an  interdisciplinary 
team  of  specialists.  A  range  of 
alternatives  and  mitigating  measures 
will  be  considered  to  evaluate  and 
minimize  environmental  impacts  and  to 
assure  that  the  proposed  action  does  not 
result  in  undue  or  unnecessary 
degradation  of  public  lands. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM  decision  on  the  proposed  plan  of 
operations  are  invited  to  participate  in 
the  scoping  process  with  respect  to  this 
environmental  analysis.  These  entities 
and  individuals  are  also  invited  to 
submit  comments  on  the  DEIS. 

It  is  important  that  those  interested  in 
the  proposed  activities  participate  in  the 
scoping  and  commenting  processes. 
Comments  should  be  as  specific  as 
possible. 

The  project  schedule  is  as  follows: 
Begin  Public  Comment  Period — July, 

2000. 
Issue  Draft  EIS— December  2000. 
Issue  Final  EIS— May  2001. 
Issue  Record  of  Decision — June  2001. 

The  BLM's  scoping  process  for  the  EIS 
will  include:  (1)  Identification  of  issues 
to  be  addressed;  (2)  identification  of 
viable  alternatives;  (3)  notification  of 
interested  groups,  individuals,  and 
agencies  so  that  additional  information 
concerning  these  issues,  or  other  issues, 
can  be  obtained. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(7:30  a.m.-5:00  p.m.),  Monday  through 
Friday  and  may  be  published  as  part  of 
the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 


withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
However,  we  will  not  consider 
anonymous  comments.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  July  10,  2000. 
John  Singlaub, 

Manager,  Carson  City  Field  Office. 
[FR  Doc.  00-17838  Filed  7-13-00;  8:45  am) 
BILUNG  CODE  4310-HC-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-930-1 060-J  J-241 E] 

Notice  of  Public  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  A  public  hearing  is  scheduled 
at  the  Bureau  of  Land  Management  State 
Office.  A  formal  hearing  will  be 
conducted  to  receive  statements  from 
the  public  concerning  the  use  of 
helicopters  and  motor  vehicles  in  wild 
horse  gather  operations  within  Idaho  for 
calendar  year  2000. 

DATE  AND  TIME:  July  27,  2000,  6-8  p.m. 
Location  at  the  B.L.M.'s  Idaho  State 
Office,  Sagebrush/Ponderosa  Room, 
1387  South  Vinnell  Way,  Boise,  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT:         » 
Mike  Courtney,  Rangeland  Management 
Specialist,  Salmon  Field  Office, 
Highway  93  South,  Route  2,  Box  610, 
Salmon,  Idaho  83467,  telephone  (208) 
756-5469,  or  Sam  Mattise,  Wild  Horse 
and  Burro  Specialist,  Boise  Field  Office, 
3948  Development  Avenue,  Boise,  Idaho 
83705,  telephone  (208)  384-3356. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statement  on  the  subject.  All  statements 
will  be  recorded. 

Dated:  June  27,  2000. 
Kate  Kitchell, 

Lower  Snake  River  District  Manager. 
[FR  Doc.  00-17856  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-921-1430-ET:  WYW  67917] 

Public  Land  Order  No.  7458; 
Revocation  of  Bureau  of  Land 
Management  Order  Dated  August  17, 
1948,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes,  in  its 
entirety,  a  Bureau  of  Land  Management 
order  insofar  as  it  affects  7,016.29  acres 
of  public  lands  withdrawn  for  the 
Bureau  of  Reclamation's  Missouri  Basin 
Project,  Big  Horn  Unit  No.  3.  The  lands 
are  no  longer  needed  for  reclamation 
purposes.  Of  the  lands  included  in  this 
revocation,  4,536.29  acres  will  not  be 
opened  to  siu-face  entry  and  mining 
until  the  completion  of  a  planning 
review.  These  lands  have  been  and  will 
remain  open  to  mineral  leasing.  The 
remaining  2,480  acres  have  been 
conveyed  out  of  Federal  owmership  and 
the  revocation  on  this  portion  is  a 
record-clearing  action  only. 
EFFECTIVE  DATE:  July  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wvuming  State  Office, 
5353  N.  Yellowstone  Road,  P.O.  Box 
1828  (MS-921),  Cheyenne,  Wyoming 
82003,  307-775-6124. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Bureau  of  Land  Management  Order 
dated  August  17,  1948,  which  withdrew 
the  following  described  lands  for  the 
Bureau  of  Reclamation's  Missouri  Basin 
Project,  Big  Horn  Unit  3,  is  hereby 
revoked  in  its  entirety: 

Sixth  Principal  Meridian 

T.  49  N.,  R.  92  W., 

Sees.  7. 18, 19,  30.  and  31. 
T.  49N.,R.  93  W., 

Sec.  12,  NWV4NWV4,  S>ANWV4,  SWV«. 
NWV4SEV4,  and  SV2SEV4 
Sees.  13,  24,  25,  and  36. 

The  areas  described  aggregate  7,016.29 
acres  in  Big  Horn  County. 

2.  The  following  described  public 
lands,  which  are  included  in  paragraph 
1,  will  not  be  opened  to  until  a  planning 
review  and  analysis  are  completed  to 
determine  if  any  of  these  lands  need 
special  designation  and  protection  or 
have  exchange  potential: 

Sixth  Principal  Meridian 

T.  49  N.,  R.  92  W.. 

Sec.  18,  lots  6  to  9,  inclusive; 
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Sec.  19,  lots  5  to  13,  inclusive; 

Sec.  30,  lots  5  to  18,  inclusive: 

Sec.  31,  lots  5  to  15,  inclusive. 

T.  49N.,R.  93  W., 

Sec.  12,  NWV4NWV4,  SV2NWV4,  SW'/., 

NW'/iSEV4,  and  SVzSE'/.; 
Sees.  13,  24,  25,  and  36. 
The  area  described  contains  4,536.29  acres 
in  Big  Horn  County. 

3.  The  remaining  lands,  which 
comprise  2,480  acres,  have  been 
conveyed  out  of  Federal  ownership  and 
this  is  a  record-clearing  action  only.  A 
more  specific  legal  description  of  these 
private  lands  may  be  obtained  by 
contacting  the  address  or  phone  number 
listed  above. 

Dated:  June  26,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  00-17855  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4310-22   P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-956-7130-BJ-7334-241A] 

Colorado:  Filing  of  Plats  of  Survey 

June  29,  2000 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  am.,  June  29, 
2000.  All  inquiries  should  be  sent  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  section  21,  and 
the  dependent  resurvey  of  the 
subdivision  of  sections  20  and  22  in  T. 
33  N.  R.  10  W.,  New  Mexico  Principal 
Meridian,  Group  1064,  Colorado,  was 
accepted  May  9,  2000. 

This  survey  was  requested  by  the 
Bureau  of  Indian  Affairs  for 
•idministrative  purposes. 

The  plat  representing  the  dependent 
resur\'ey  of  portions  of  the  Monteziuna 
Townsite  and  Mineral  Survey  No.  1292 
3,  Monarch  Millsite,  and  a  metes  and 
bounds  survey  in  the  northwest  quarter 
of  the  northeast  quarter  of  section  35,  T. 
5  S.,  R.  76  W.,  Sixth  Principal  Meridian. 
Group  1258,  Colorado  was  accepted 
April  25,  2000. 

This  survey  was  requested  by  the 
Forest  Service  for  administrative 
purposes. 

Tne  plat,  in  6  sheets,  representing  the 
dependent  resiu^fey  of  a  portion  of  the 
north  boimdary,  a  portion  of  the 
subdivisional  lines,  and  certain  mineral 
claims  in  section  1,  and  the  subdivision 


survey  of  section  1  and  a  metes-and- 
bounds  survey  in  section  1,  T.  1  N.,  R. 
73  W.,  Sixth  Principal  Meridian,  Group 
875,  Colorado,  was  accepted  April  26, 
2000. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  and 
certain  homestead  entry  smveys,  and 
the  subdivision  of  certain  sections  in  T. 
11  N.,  R.  102  W.,  Sixth  Principal 
Meridian,  Group  1219,  Colorado,  was 
accepted  April  14,  2000. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  and  certain  tracts,  and  the 
subdivision  of  certain  sections  in  T.  11 
N.,  R.  101  W..  Sixth  Principal  Meridian, 
Group  1219,  Colorado,  was  accepted 
April  14,  2000. 

The  plat,  in  2  sheets,  represents  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  dependent 
resurvey  of  certain  mineral  claims,  and 
the  subdivision  of  sections  16  and  17, 
and  the  metes-and-bounds  survey  of 
certain  lot  lines,  T.  22  S.,  R.  72  W.,  Sixth 
Principal  Meridian,  Group  1166, 
Colorado,  was  accepted  April  11,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  Unes,  and  the  subdivision 
of  section  26,  T.  2  N.,  R.  78  W.,  Sixth 
Principal  Meridian,  Group  1259, 
Colorado,  was  accepted  April  6,  2000. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boimdary  (Ute 
Meridian)  and  a  portion  of  the  north 
boundary,  subdivisional  lines,  and  the 
subdivision  of  section  6,  and  the 
subdivision  of  a  portion  of  section  6, 
and  the  meanders  of  the  present  right 
bank  of  the  Gunnison  River  of  section  6 
in  Fractional  T.  2  S.,  R.  1  E.,  Ute 
Meridian,  Group  1163,  Colorado,  was 
accepted  June  21,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  and  the  survey  of  the 
boundary  between  lots  1  and  2  in 
section  1,  of  Fractional  T.  2  S.,  R.  1  W., 
Ute  Meridian,  Group  1163,  Colorado, 
was  accepted  June  21,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boimdary  (Ute  Meridian),  and  the 
survey  of  the  boundary  between  lots  12 
and  14,  of  section  36,  the  survey  of  the 
partition  line  between  sections  31  and 
36,  and  the  meanders  of  the  present 
right  bank  of  the  Gunnison  River  in  lot 
14  of  section  36,  and  the  informative 
traverse  of  the  meanders  of  the  present 
right  bank  of  the  Gunnison  River  in  lot 
12,  of  section  36,  T.  1  S.,  R.  1  W.,  Ute 
Meridian,  Group  1163,  Colorado,  was 
accepted  June  21,  2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 


subdivisional  lines  and  portions  of 
certain  mineral  surveys  the  subdivision 
of  section  28,  and  the  remonumentation 
of  certain  original  comers,  T.  20  S.,  R. 
71  W.,  Sixth  Principal  Meridian,  Group 
1209,  Colorado,  was  accepted  June  5, 
2000. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  subdivisional  lines,  and  the 
subdivision  of  section  13,  and  the 
subdivision  of  a  portion  of  section  13, 
T.  1  S.,  R.  2  E.,  Ute  Meridian,  Group 
1204,  Colorado,  was  accepted  May  24, 
2000. 

The  plat  representing  the  metes-and- 
bounds  survey  of  a  portion  of  the 
centerline  of  Colorado  State  Highway 
No.  64  with  ties  to  certain  tract  comers 
in  sections  29  and  32,  T.  1  N..  R.  95  W., 
Sixth  Principal  Meridian,  Group  1226, 
Colorado,  was  accepted  May  24,  2000. 
The  plat  representing  the  dependent 
resurvey  of  certain  mineral  surveys 
designed  to  restore  the  comers  in  their 
true  original  locations  according  to  the 
best  available  evidence  in  suspended  T. 
42  N.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  Group  1239,  Colorado,  was 
accepted  May  11,  2000. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
certain  mineral  surveys  designed  to 
restore  the  comers  in  their  true  original 
locations  according  to  the  best  available 
evidence  in  suspended  T.  42  N.,  R.  7  W., 
New  Mexico  Principal  Meridian,  Group 
1239,  Colorado,  was  accepted  May  11. 
2000. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
M.S.  No.  2140B.  Buckingham  Mill  Site, 
and  M.S.  No.  5112B,  May  B.  Mill  Site, 
in  suspended  T.  43  N.,  R.  7  W.,  New 
Mexico  Principal  Meridian,  Group  1206, 
Colorado,  was  accepted  May  11,  2000. 

The  plat,  in  5  sheets,  representing  the 
dependent  resurvey  of  certain  mineral 
claims  designed  to  restore  the  comers  in 
their  true  original  locations  according  to 
the  best  available  evidence,  suspended 
T.  42  N.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  Group  1206,  Colorado,  was 
accepted  May  11,  2000. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  South 
boundary  and  a  portion  of  the  South 
boundary  and  a  portion  of  the 
subdivisional  lines,  designed  to  restore 
the  comers  in  their  true  original 
locations  according  to  the  best  available 
evidence,  and  the  subdivision  surveys 
of  certain  sections,  T.  1  S.,  81  W.,  Sixth 
Principal  Meridian,  Group  1232, 
Colorado,  was  accepted  May  4,  2000. 

The  supplemental  plat  creating  new 
lot  26  in  the  North  V2  of  section  13,  T. 
15  S.,  R.  70  W.,  Sixth  Principal 
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Meridian,  Colorado,  was  accepted  April 
3,  2000. 

The  supplemental  plat  creating  new 
lot  13  from  the  portion  of  unpatented 
M.S.  1516,  Little  Wonder  Lode  excluded 
from  M.S.  18519,  Susie,  Nettie,  and 
Little  May  Lodes,  in  the  SW  V*  of 
Section  32,  T.  41  N.,  R.  11  W.,  New 
Mexico  Principal  Meridian,  Colorado, 
was  accepted  April  10,  2000. 

These  surveys  were  requested  by  the 
BLM  for  Administrative  Purposes. 

Oairyl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  00-17857  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  impact  Statement 
for  Anacapa  Island  Restoration  Plan 
Channel  Islands  National  Parte,  Ventura 
County,  California,  Notice  of 
Availability 

SUMMARY :  Pursuant  to  §  102{2)(c)  of  the 
Natiuaa^  Environmental  Policy  Act  of 
1969  (Pub.  L.  81-190  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
assessing  the  potential  impacts  of 
eradicating  the  Black  rat  on  Anacapa 
Island.  This  DEIS  identifies  and 
analyzes  the  effects  of  a  proposed  action 
and  five  alternatives  for  accomplishing 
the  following  objectives:  (1)  Eradication 
of  the  introduced  Black  rat  on  Anacapa 
Island;  (2)  emergency  response  for 
accidental  introductions  of  rodents  on 
Anacapa,  Santa  Barbara,  Prince,  and 
Sutil  Islands;  and  (3)  prevention 
strategies  to  reduce  the  potential  for 
rodents  to  be  accidentally  introduced  to 
Park  islands.  The  proposed  action  was 
developed  in  concert  with  the  Island 
Conservation  and  Ecology  Group  and  is 
based  on  other  successful  island  rat 
eradication  efforts  worldwide.  Actions 
to  manage  existing  and  potential  Black 
rat  infestations  is  necessary  because  of 
the  ecological  impacfs  that  it  is  having 
on  Anacapa  Island,  and  the  potential 
negative  impact  they  would  have  if 
introduced  to  other  Park  islands. 

Proposal:  The  actions  proposed  for 
eradicating  rats  on  Anacapa  Island- 
identified  in  the  DEIS  as  Alternative 
Two-are  modeled  after  other  island  rate 
eradication  projects  that  have 
successfully  been  completed 
worldwide.  Due  to  the  steep  cliffs  of  the 
island,  an  aerial  broadcast  is  necessary 
to  deliver  rodenticide  to  every  rat's 
territory,  a  condition  that  has  to  be  met 
to  accomplish  eradication.  This 


broadcast  effort  would  use  a  rodent  bait 
containing  brodifacoum.  The  proposed 
target  date  is  the  late  fall  period;  which 
is  the  optimum  period  to  apply  the  bait 
for  three  reasons:  (1)  the  Endangered 
brown  pelicans  are  not  breeding  on  the 
island;  (2)  rats  are  in  decline  due  to  lack 
of  available  food  sources,  which  would 
cause  them  to  eat  the  bait  more  readily; 
and  (3)  onset  of  the  rainy  season  would 
expedite  the  degradation  of  any  residual 
bait  not  consumed  by  the  target  species. 
East  islet  would  be  treated  in 
November/December  of  Year  1 ,  and 
Middle  islet  would  be  treated  in 
November/December  in  Year  2. 
Approximately  20ha  of  Middle  Island 
would  be  treated  in  Year  1  and  may  be 
treated  intermittently  throughout  Year  2 
to  prevent  rats  from  re-invading  East 
Island  from  Middle  Island,  The 
population  size  of  the  rats  on  Anacapa 
fluctuates  between  about  750-2000 
total,  depending  on  local  conditions. 

Alternatives:  After  identifying  the 
significant  environmental  issues 
associated  with  the  proposed  action,  the 
Park  began  developing  alternatives  to 
the  proposed  action.  Modifying  the 
eradication  strategies  to  address  the 
environmental  issue  concerns  was  the 
basis  the  Park  used  to  develop  five 
alternatives,  as  follows:  Alternative  One 
(no-action)  would  maintain  existing 
management.  Alternative  Three  would 
utilize  bait  stations  for  the  top  of  islands 
and  aerial  broadcast  the  cliffsides  and 
use  the  rodent  bait  containing 
brodifacoum.  Alternative  Four  would 
use  an  aerial  broadcast  of  a  rodent  bait 
containing  bromadiolone.  Alternative 
Five  would  use  bait  stations  for  the  top 
of  islands  and  aerial  broadcast  the 
cliffsides  with  the  rodent  bait 
bromadiolone.  Alternative  Six  would 
aerial  broadcast  a  rodent  bait  containing 
diphacinone  followed  by  a  rodent  bait 
containing  brodifacoum.  Mitigation 
measures  for  implementing  each 
alternative  are  identified,  and  elements 
common  to  all  action  alternatives 
include:  (1)  Implementation  of  a  Non- 
native  Rodent  Introduction  Prevention 
Plan;  (2)  Protection  of  Native  Anacapa 
Deer  Mouse  Population;  and  (3) 
Implementation  of  the  Rate  Detection 
Response  Plan. 

Comments  and  Supplementary 
Information:  The  DEIS  is  now  available 
for  public  review.  Interested  persons 
and  organizations  wishing  to  express 
any  concerns  or  provide  relevant 
information  are  encouraged  to  contact 
the  Superintendent,  Chaimel  Islands 
National  Park,  1901  Spinnaker  Dr. 
Ventura,  California,  93001,  or  via 
telephone  at  (805)  658-5700.  The 
document  may  be  obtained  from  the 
park,  and  is  also  available  at  the  Ventura 


local  library  and  on  the  Park's  website 
(http:w'\^'\^. nps.gov/chis/ 
naturalresources/ AIRP.html). 

All  written  comments  must  be 
postmarked  not  later  than  60  days  from 
the  date  of  the  Environmental  Protection 
Agency's  notice  of  DEIS  filing  in  the 
Federal  Register  (anticipated  to  be 
approximately  September  12,  2000).  If 
individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  begirming  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision:  After  the  formal  DEIS 
review  period  has  concluded,  all 
comments  and  suggestions  received  will 
be  considered  in  preparing  a  final  EIS, 
Currently  the  final  EIS  is  anticipated  to 
be  completed  during  fall,  2000;  its 
availability  will  be  similarly  announced 
in  the  Federal  Register.  Subsequently  a 
Record  of  Decision  would  be  executed 
no  sooner  than  30  (thirty)  days  after 
release  of  the  final  EIS.  The  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Pacific  West  Region; 
the  official  responsible  for 
implementation  is  the  Superintendent; 
Channel  Islands  National  Park. 

Dated:  June  29,  2000, 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  00-17429  Filed  7-13-00;  8:45  am] 

BILUNO  CODE  4310-70-41 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
8,  2000,  Pursuant  to  §  60,13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
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20240.  Written  comments  should  be 
submitted  by  July  31,  2000. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

California 

Monterey  County:  Steinbeck,  John, 
House.  132  Central  Ave.,  Salinas, 
00000856 

Connecticut 

Hartford  County:  Manchester  Historic 
District,  Roughly  bounded  by  Center 
Spring  Park,  Main  St.,  1-384  and 
Campfield  Rd.,  Manchester,  00000857 

Kentucky 

Estill  County: 

Irvine  Grade  School,  228  Broadway, 
Irvine,  00000865 

Irvine  Historic  Business  District, 
Roughly  the  jet.  of  KY  52  and  KY 
89,  Irvine,  00000866 

Jackson  County:  Lakes,  Arthur,  Log 
House,  401  Lakes  Creek  Rd.,  McKee, 
00000867 

Jefferson  County:  Lee,  Addison  W., 
House,  4218  Upper  River  Rd., 
Louisville,  00000868 

Wirth,  Lang  and  Company— The 
Louisville  Leather  Companv  Tannery 
Building,  711-715  Brent  St", 
Louisville,  00000869 

jessamine  County:  Camp  Nelson,  US  27, 
Nicholasville,  00000861 

Kenton  County:  Moser  Family  Houses, 
1224  and  1226  Highway  Ave., 
Covington,  00000858 

McCracken  County:  Home  of  the 
Friendless,  1335  Burnett  St.,  Paducah, 
00000860 

Warren  County:  Shake  Rag  Historic 
District,  Roughly  bounded  by  US  3lW 
Bypass,  Chestnut  St.,  E.  5th  Ave.  and 
College  St.,  Bowling  Green,  00000859 


lilary 


'land 

Baltimore  Independent  city:  Eastern 
High  School,  101  E  33rd  St.,  Baltimore, 
00000870 

Massachusetts 

Plymouth  County:  Winslow,  Isaac, 
House,  64  Careswell  St.,  Marshfield, 
0OOOOa72 

Suffolk  County;  Dearborn  School,  25 
.Ambrose  St.,  Boston,  00000871 

Montana 

Lewis  and  Clark  County:  Wick— Seiler 
House,  729  11th  Ave.,  Helena,  00000873 

Missoula  County:  Lenox  Flats  (Missoula 
MPS),  300-306  West  Broadway, 

Mi.ssoula.  00000874 


New  Mexico 

Taos  County:  Black  Copper  Mine  and 
Stamp  Mill,  Black  Copper  Canyon  Rd., 
Red  River,  00000875 

New  York 

Allegany  County:  West  Almond 
Churches,  Cty.  Rte.  2,  West  Almond, 
00000876 

Chemung  County:  Christ  Episcopal 
Church,  (Historic  Churches  of  the 
Episcopal  Diocese  of  Central  New 
York  MPS),  117  Main  St.,  Wellsburg, 
00000879 

Colvunbia  County: 
Donnelly  House,  Cty.  Rd.  5,  New 

Lebanon,  00000880 
Riders  Mills  Historic  District,  NY  66, 
Bachus  Rd.,  Riders  Mills  Rd., 
Chatham,  00000877 

Tioga  County:  Grace  Episcopal  Church, 
(Historic  Churches  of  the  Episcopal 
Diocese  of  Central  New  York  MPS), 
445  Park  Ave.,  Waverly,  00000878 

North  Carolina 

Gates  Coimty:  Rountree  Family  Farm, 
049  NC  37  N,  Gatesville,  00000881 

Peimsylvania 

Greene  County:  Kent,  Thomas,  Jr.,  Farm, 
208  Laurel  Rd.,  Waynersburg,  00000882 

Texas 

Burnet  County:  Briggs  State  Bank,  Loop 
308,  approx.  0.5  mi.  N  of  jet.  with  US 
183,  Briggs,  00000885 

Comal  County:  Groos,  Carl  W.A.,  House, 
228  S.  Seguin  St.,  New  Braunfels, 
00000884 

Harris  County:  Rothko  Chapel,  1409  Sul 
Ross  Ave.,  Houston,  00000883 

Virginia 

Alexandria  Independent  city:  Bruin's 
Slave  Jail,  1707  Duke  St.,  Alexandria, 
00000890 

Fluvanna  County: 
Glen  Bumie,  US  15,  0.25  mi.  N  of 

Palmyra,  Palmyra,  00000893 
Melrose,  VA  640,  SW  of  jet.  of  VA  640 
and  VA  650,  Fork  Union,  00000892 
Isle  Of  Wight  County:  Windsor  Castle 
Farm,  301  Jericho  Rd.,  Smithfield, 
00000897 
Lancaster  County:  Irvington,  King  Carter 
Drive  and  Irvington  Road,  Irvington, 
00000895 
Lexington  Independent  city:  Reid — 
White— Philbin  House,  208  W.  Nelson 
St.,  Lexington,  00000889 
Petersburg  Independent  city: 
Lee  Memorial  Park.  1832  Johnson  Rd., 

Petersburg,  00000896 
Peabody  Building  of  the  Peabody — 
Williams  School,  Jones  St., 
Petersburg,  00000891 
Richmond  Independent  city: 
Church  Hill  North  Historic  District 


(Boundary  Increase),  Roughly 
bounded  by  25th  St.,  T  St.,  32nd  St. 
and  M  St.,  Richmond,  00000887 
Manchester  Industrial  Historic 
District,  Roughly  bounded  by  Perry 
St.,  James  R.,  Mayo's  Bridge,  Mauiy 
St.,  and  10th  St.,  Richmond, 
00000886 
Smyth  County:  Marion  Historic  District, 
Roughly  along  Main,  Cherry,  Strother, 
Lee,  North  College  and  College  Sts., 
Marion,  00000888 
Surry  County:  Cedar  Ridge,  4861  Laurel 
Dr.,  Disputanta,  00000894 
A  request  for  REMOVAL  has  been 
made  for  the  following  resources: 

Alaska 

Yukon-Koyukuk  County:  Taylor,  James, 
Cabins  (Yukon  River  Lifeways  TR), 
Right  Bank  of  the  Yukon  opposite 
Fourth  of  July  Creek,  Eagle  vicinity, 
87001203 

Minnesota 

Goodhue  Coimty:  Roscoe  Store 
(Goodhue  County  MRA),  Co.  Hwy.  11 
Pine  Island,  80002055 

Hennepin  County:  Dania  Hall,  Comer  of 

5th  St.  and  Cedar  Ave.  Miimeapolis, 

74001020 
Lac  Qui  Parle  County:  Hotel  Lac  qui 

Parle  202  6th  Ave.  Madison, 

90001820 
Redwood  County:  Milroy  Block 

(Redwood  County  MRA),  Euclid  Ave. 

and  Cherry  St.  Milroy,  80002136 
Steele  County:  Owatonna  High  School 

333  E.  School  St.,  Owatonna, 

86002124 
Big  Stone  County:  Shannon  Hotel, 

Studdart  Ave.  and  2nd  St..  Graceville, 

85001773 
Wright  Coimty: 

Marsh  Octagon  Bam  (Wright  County 
MRA),  Off  Co.  Hwy.  14.  Rockford. 
79001278 

Middleville  Township  Hall  (Wright 
County  MRA),  CR  6,  Howard  Lake 
vicinity,  79001271 

Oregon 

Multnomah  County:  Clarke — Woodward 
Dmg  Company  Building,  911  NW 
Hoyt,  Portland,  89000121 

[FR  Doc.  00-17922  Filed  7-13-00;  8:45  am] 
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Bureau  of  Reciamatio'- 

Animas-La  Plata  Projeci,  Colorado  and 

New  Mexico 

AGENCV:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Supplemental  Environmental 
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Impact  Statement  for  the  Animas-La 
Plata  Project. 

INT-FES-00-23. 

SUMMARY:  Pursuant  to  the  National 
Liiv.ronmental  Policy  Act  (NEPA)  of 
1969  (as  amended),  the  Department  of 
the  Interior,  Biu-eau  of  Reclamation 
(Reclamation),  has  prepared  a  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  the  Animas-La 
Plata  Project  (ALP).  The  proposed 
federal  action  is  to  implement  the 
Colorado  Ute  Indian  Water  Rights 
Settlement  Act  of  1988  (Pub.  L.  100- 
585)  (Settlement  Act)  by  providing  the 
Colorado  Ute  Tribes  an  assured  long- 
term  water  supply  and  water  acquisition 
fund  in  order  to  satisfy  the  Tribes' 
senior  water  rights  claims  as  quantified 
in  the  Settlement  Act,  and  to  provide  for 
identified  municipal  and  industrial 
water  needs  in  the  project  area. 

addresses:  Copies  of  the  FSEIS  may  be 
ibtained  from  Mr.  Pat  Schumacher, 
Four  Comers  Division  Manager,  Bureau 
of  Reclamation,  835  East  Second 
Avenue,  Suite  300,  Durango,  Colorado 
81301-5475;  telephone:  (970)  385-6590. 
The  document  is  available  on  CI>-ROM 
or  the  Internet  at  http:// 
www.uc.usbr.gov  under  the 
Environmental  Studies,  Siunmaries  & 
Reports  heading. 

Copies  of  the  FSEIS  are  also  available 
for  public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room  7455, 
18th  and  C  Streets,  N.W.,  Washington, 
DC.  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center, 
Building  67,  Room  67,  Denver,  Colorado 
80225. 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138. 

•  Bureau  of  Reclamation,  Four 
Comers  Division  of  the  Western 
Colorado  Area  Office,  835  East  Second 
Avenue,  Suite  300,  Dujango,  Colorado 
81301-5475. 

•  Bureau  of  Reclamation,  Western 
Colorado  Area  Office,  2764  Compass 
Drive,  Suite  106,  Grand  Junction, 
Colorado  81506. 

•  Local  Affairs  Department/Division 
of  Local  Government,  Attention:  Charles 
Unseld,  1313  Sherman  Street,  Room 
521,  Denver,  Colorado  80203. 

•  Energy,  Minerals  and  Natural 
Resources  Department,  Attention: 
Jennifer  A.  Sadisbury,  Secretary,  2040 
South  Pacheco  Street,  Santa  Fe,  New 
Mexico  87505. 


Libraries 

Copies  will  also  be  available  for 
public  review  and  inspection  at  the 
following  public  libraries: 

Colorado 

Colorado  State  University  Library,  Ft. 

Collins 
Cortez  City  Library 
Denver  City  Library 
Durango  High  School  Library 
Diurango  Public  Library 
Ft.  Lewis  College  Library,  Durango 
University  of  Northem  Colorado 

Library,  Greeley 
University  of  Denver,  Penrose  Library, 

Denver 
University  of  Colorado,  Norlin  Library, 

Boulder 

New  Mexico 

Albuquerque  Public  Library 
Altiu-ian  Public  Library,  Aztec 
Bloomfield  City  Library 
Farmington  Public  Library 
Navajo  Community  College  Library, 

Shiprock 
New  Mexico  State  Library,  Santa  Fe 
New  Mexico  State  University  Library, 

Las  Cruces 
San  Juan  College  Library,  Farmington 
University  of  New  Mexico  Library, 

Albuquerque 
Zimmerman  Library,  Albuquerque 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pat  Schumacher,  i  uui  >^urners  Division 
Mcmager,  Bureau  of  Reclamation,  835 
East  Second  Avenue,  Suite  300, 
Durango,  Colorado  81301-5475; 
telephone  (970)  385-6590. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
Supplemental  Environmental  Impact 
Statement  for  the  Animas-La  Plata 
Project  (DSEIS)  was  issued  on  January 
14,  2000.  Responses  to  comments 
received  from  interested  organizations 
and  individuals  on  the  DSEIS  are 
addressed  in  the  FSEIS.  The  FSEIS 
evaluates  the  environmental  impacts  of 
ten  alternatives  for  final  implementation 
of  the  Settlement  Act.  One  of  the 
alternatives  analyzed  is  the 
Administration  Proposal  to  finalize  the 
Colorado  Ute  Settlement  which  includes 
a  down-sized  version  of  the  original 
project.  The  Administration  proposal 
also  includes  a  non-structural  element 
which  allows  for  the  acquisition  of 
additional  water  supplies  to  the  Ute 
tribes.  The  FSEIS  identifies  a  Preferred 
Alternative,  Refined  Alternative  4  (a 
refined  version  of  the  Administration 
Proposal),  which  achieves  the 
fundamented  purpose  of  implementing 
the  1988  Settlement  Act  by  securing  the 
Colorado  Ute  Tribes  an  assured  long- 
term  water  supply  in  satisfaction  of 
their  water  rights  as  well  as  for 


identified  municipal  and  industrial 
water  needs  in  the  project  area. 

The  FSEIS  will  be  used  by 
decisionmakers  in  Reclamation  and  the 
Department  of  the  Interior.  A  record  of 
decision  can  be  executed  30  days  after 
publication  of  release  of  the  FSEIS  in 
the  Federal  Register.  The  record  of 
decision  will  state  the  action  that  will 
be  implemented  and  will  discuss  all 
factors  leading  to  the  decision. 

Dated:  July  5,  2000. 
Terrence  N.  Martin, 

Acting  Director,  Office  of  Environmental 

Policy  and  Compliance.  Department  of  the 

Interior. 

[FR  Doc.  00-17638  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4310-MN-P 


iNTERNATIONAL  TRADE 
COMMISSION 


Sunshine  Act  Meeting 


AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  July  18,  2000  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-639-640 
(Review) (Forged  Stainless  Steel  Flanges 
from  India  and  Taiwan) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  July 
26,  2000.) 

5.  hiv.  No.  731-TA-663 
(Review)(Paper  Clips  from  China) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  July  28,  2000.) 

6.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  luly  11,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 
[FR  Doc.  00-17989  Filed  7-12-00;  10:43  am] 

BILLING  CODE  7020-02-P 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  17,  2000, 
American  Radiolabeled  Chemical,  Inc., 
11624  Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Lysergic  acid  diethylamide  (7315) 
Phencyclidine  (7471)  

1 
II 

Hydromorphone  (9150)  

II 

The  firm  plans  to  bulk  manufacture 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compound. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  12,  2000. 

Dated:  June  26.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-17916  Filed  7-13-00;  8:45  am) 

aiLUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
his  is  notice  that  on  May  19,  2000, 
Cambridge  Isotope  Lab,  50  Frontage 
Road.  Andover,  Massachusetts  01810, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
I  DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Methaqualone  (2565)  

Dimethyltryptamine  (7435)  . 

Amphetamine  (1100)  

Methamphetamine  (1105)  .. 

Pentobarbital  (2270) 

Secobarbital  (2315)  

Phencyclidine  (7471 )  

Phenylacetone  (8501 )  

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Methadone  (9250)  

Dextropropoxyphene,    bulk 
dosage  forms)  (9273). 

Morphine  (9300)  

Fentanyl  (9801)  


(non- 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  isotope  labeled 
standards  for  drug  analysis. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  12,  2000. 

Dated:  June  29.  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
JFR  Doc.  00-17918  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  15,  2000, 
Chattem  Chemicals,  Inc.,  3801  St.  Elmo 
Avenue,  Building  18,  Chattanooga, 
Teimessee  37409,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Schedule        The  firm  plans  to  bulk  manufacture 
amphetamine  and  methamphetamine  to 
produce  products  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  12,  2000. 

Dated:  June  29,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-17917  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


Drug 


-  Schedule 


Amphetamine  ( 1 1 00)  

Methamphetamine  (1105) 


DEPARTMFNT  OF  JUSTICE 
Drug  E'^^o'ce'^ent  Administration 

Manutac'u^e'  o'  Co^-tq  ^ec 
Substances,  Notice  ot  Registration 

By  Notice  dated  March  28,  2000,  and 
published  in  the  Federal  Register  on 
April  4,  2000,  (65  FR  17675),  Pressure 
Chemical  Company,  3419  Spellman 
Street,  Pittsburgh,  Permsylvania  15201, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  2,  5- 
dimethoxyamphetamine  (7396),'a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  bulk  manufacture  2, 
5-dimethoxyamphetamine  for 
distribution  to  its  customers. 

No  comment  or  objectives  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Pressure  Chemical 
Company  to  manufacture  2,  5- 
dimethoxyamphetamine  is  consistent 
with  the  public  interest  at  this  time. 
DEA  has  investigated  Pressure  Chemical 
Company  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
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0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  June  29,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  00-17919  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMEN'^  Qf-  lABOR 
Empiovment  Standards  Adf'^-nistration 

Wage  and  nour  Divisiofi    Minimum 

Wages  fo'  Pederai  ana  f^ederally 
Assisted  Construction    Qpne-a'  Waqe 

Determination  Decisio-s 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 


in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  vdth  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA000006  (Feb.  11,  2000) 
MA000008  (Feb.  11.  2000) 
MA000009  (Feb.  11,  2000) 
MAOOOOIO  (Feb.  11,  2000) 
MA000013  (Feb.  11,  2000) 
MA000017  (Feb.  11,  2000) 


MA000019  (Feb.  11,  2000) 
MA000020  (Feb.  11,  2000) 
MA000021  (Feb.  11,  2000) 

Volume  11 

District  of  Columbia 
DCOOOOOl  Feb.  11,2000) 
DC000003  Feb.  11,  2000) 

Maryland 

MD000006  (Feb.  11,  2000) 
MDOOOOIO  (Feb.  11,  2000) 
MD000012  (Feb.  11,  2000) 
MD000034  (Feb.  11,  2000) 
MD000035  (Feb.  11,  2000) 
Mr)000040  (Feb.  11,  2000) 
MD000048  (Feb.  11,  2000) 
MD000056  (Feb.  11,  2000) 
MD000057  (Feb.  11.  2000) 
MD000058  (Feb.  11.  2000) 

Virginia 

VA000005  (Feb.  11.  2000) 
VA000022  (Feb.  11.  2000) 
VA000023  (Feb.  11.  2000) 
VA000025  (Feb.  11.  2000) 
VA000031  (Feb.  11.  2000) 
VA000033  (Feb.  11,  2000) 
VA000036  (Feb.  11,  2000) 
VA000067  (Feb.  11,  2000) 
VA000078  (Feb.  11,  2000) 
VA000079  (Feb.  11,  2000) 
VA000085  (Feb.  11,  2000) 
VA000087  (Feb.  11,  2000) 
VA000088  (Feb.  11,  2000) 
VA000092  (Feb.  11,  2000) 
VA000099  (Feb.  11,  2000) 

Volume  III 

None 

Volume  rv 

Michigan 

MI000030 

M1000031 

MI000035 

MI000046 

MI000047 

MI000050 
Wisconsin 

WI0OOO27 

WI000O29 

W1000032 

WI000033 

WI000049 

Volume  V 

Louisiana 

LAOOOOOl  (Feb.  11,  2000) 
LA000005  (Feb.  11,  2000) 
LA000012  (Feb.  11.  2000) 
LA000015  (Feb.  11,  2000) 
LA000018  (Feb.  11,  2000) 
LA000040  (Feb.  11,  2000) 
LA000046  (Feb.  11,  2000) 
LA000047  (Feb.  11,  2000) 
LA000048  (Feb.  11,  2000) 
LA000052  (Feb.  11,  2000) 

New  Mexico 

NMOOOOOl  (Feb.  11.  2000) 
NM000003  (Feb.  11.  2000) 

Volume  VI 

Colorado 

COOOOOOl  (Feb.  11.  2000) 
CO000002  (Feb.  11.  2000) 
CO000003  (Feb.  11.  2000) 
CO000004  (Feb.  11.  2000) 
CO000005  (Feb.  11,  2000) 


(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 

(Feb.  11. 
(Feb.  11. 
(Feb. 11, 
(Feb.  11, 
(Feb.  11. 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 

2000) 
2000) 
2000) 
2000) 
2000) 


CO000006  (Feb.  11,  2000) 

CO000007  (Feb.  11.  2000) 

CO000008  (Feb.  11.2000) 

CO000009  (Feb.  11,  2000) 

COOOOOIO  (Feb.  11,2000) 

COOOOOll  (Feb.  11,2000) 

CO000014  (Feb.  11.  2000) 

CO000016  (Feb.  11,2000) 

CO000018  (Feb.  11,  2000) 

CO000020  (Feb.  11,2000) 

CO000021  (Feb.  11,2000) 

CO000023  (Feb.  11.2000) 

CO000024  (Feb.  11.2000) 

CO000025  (Feb.  11,  2000). 
Oregon 

OROOOOOl  (Feb.  11.2000) 
South  Dakota 

SD000006  (Feb.  11,2000) 

SDOOOOll  (Feb.  11,2000) 

.SD000017(Feb.  11,2000) 
Washington 

WAOOOOOl  (Feb.  11,  2000) 

WA000005  (Feb.  11,  2000) 

VVA000008  (Feb.  11,  2000) 
Wyoming 

WY000004  (Feb.  11,  2000) 

WY000013  (Feb.  11,  2000) 

WY000023  (Feb.  11,  2000) 

Volume  VIII 
None 

General  Wage  Determination 
I'ublication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 
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Signed  at  Washington,  DC  this  7th  day  of 
July  2000. 

Terry  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  00-17579  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  451&-27-M 


NATIONAL.  AERONAu'Cis  AND 
SPACE  ADMiNlSTRATiON 

[Notice  (00-078)] 


AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3506(c)(2)(A)).  This  information  is  used 
to  determine  whether  the  requested 
survey  should  be  granted. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  September  12, 
2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Linda  Connell,  MS 
262-7,  Ames  Research  Center,  National 
Aeronautics  and  Space  Administration, 
Moffett  Field,  CA  94035-1000.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  NASA's  request  for  0MB  approval. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  National  Aviation  Operations 
Monitoring  Service. 

OMB  Number:  2700- 

Type  of  review:  New. 

Need  and  Uses:  This  data  collection 
will  be  used  to  help  evaluate  national 
aviation  safety  through  the 
establishment  of  a  survey  based 
methodology.  Information  provided  will 
be  used  to  measure  and  monitor 
aviation  safety;  namely  the  pilots,  air 
traffic  controllers,  mechanics  and  flight 
attendants  who  routinely  operate 
aircraft  and  provide  support  services. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  5,000. 

Responses  Per  Respondent:  1-4. 


Annual  Responses:  8,000. 
Hours  Per  Request:  Vz  hr  to  V4  hr. 
Annual  Burden  Hours:  5,907. 
Frequency  of  Report:  Armually/ 
Quarterly. 

David  B.  Nelson. 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator. 

[FR  Doc.  00-17841  Filed  7-13-O0;  8:45  am) 

BILUNG  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  00-079] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  othCT  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
is  required  to  evaluate  bids  and 
proposals  submitted  to  NASA  for  the 
award  of  contracts  of  value  more  than 
S500k  for  goods  and  services  in  support 
of  NASA's  mission,  and  in  response  to 
contractual  requirements. 
DATES:  All  comments  should  be 
submitted  on  or  before  September  12, 
2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer.  (202)  358-1223. 

Title:  NASA  acquisition  process,  bids 
and  proposals  for  contracts  with  an 
estimated  value  more  than  $500,000. 

OMB  Number:  2700-0085. 

Type  of  review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  contracts  for  required  goods  and 
services  in  support  of  NASA's  mission, 
and  in  response  to  contractual 
requirements. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  State, 
Local  or  Tribal  Government. 
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Number  of  Respondents:  1,496. 
Responses  Per  Respondent:  1. 
Annual  Responses:  1,496. 
Hours  Per  Request:  400-620. 
Annual  Burden  Hours:  663.520. 
Frequency  of  Report:  On  occasion. 

David  B.  Nelson. 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  00-17842  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 

SPACE  ADMINISTRA'.ON 

Notice  00-0801 

Notice  of  Agency  Report  Forms  Under 
0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13.  44  U.S.C. 
3506(c)(2)(A)).  This  information  is 
required  to  evaluate  bids  and  process 
invoices  submitted  to  NASA  for  the 
award  of  purchase  orders  or  for  bank 
card  actions  for  goods  and  services  for 
purchases  $100k  or  less  in  support  of 
NASA's  mission. 
DATES:  All  comments  should  be 
submitted  on  or  before  September  12, 
2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  NASA  simplified  acquisition  for 
goods  and  services  with  a  value  of 
$100,000  or  less. 

OMB  Nun}ber:  2700-0086. 

Type  of  review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  purchase  orders  and  to  use  bank 
cards  for  required  goods  and  services  in 
support  of  NASA's  mission  and  for  the 
administrative  requirements  from  such 
orders. 


Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  250,865. 

Responses  Per  Respondent:  1. 

Annual  Responses:  250,865. 

Hours  Per  Request:  15-20  min. 

Annual  Burden  Hours:  73,380. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  00-17843  Filed  7-13-00;  8:45  am] 
BILUNG  CODE  7510-01-l> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (00  081)] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  This  information  is 
required  to  evaluate  bids  and  proposals 
submitted  to  NASA  for  the  award  of 
contracts  of  value  less  than  $500k  for 
goods  and  services  in  support  of 
NASA's  mission,  and  in  response  to 
contractual  requirements. 
DATES:  All  comments  should  be 
submitted  on  or  before  September  12, 
2000. 

ADDRESSES:  All  comments  should  be 

addressed  to  Mr.  Richard  Kail,  Code  HK, 

National  Aeronautics  and  Space 

Administration.  Washington.  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  NASA  Reports 
Officer.  (202)  358^1223. 

Title:  NASA  acquisition  process,  bids 
and  proposals  for  contracts  with  an 
estimated  value  less  than  $500,000. 

OMB  Number:  2700-0087. 

Type  of  review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  contacts  for  required  goods  and 
services  in  support  of  NASA's  mission. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  1 1 ,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  11,000. 


Hours  Per  Request:  250-300. 
Annual  Burden  Hours:  2,790,000. 
Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  00-17844  Filed  7-13-00;  8:45  am) 

BILLING  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  fOO  082)] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  This  information  is 
required  to  monitor  contract  compliance 
in  support  of  NASA's  mission  and  in 
response  to  contractual  requirements. 

DATES:  All  comments  should  be 
submitted  on  or  before  September  12. 
2000 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  NASA  Reports 
Officer.  (202)  358-1223. 

Title:  NASA  acquisition  process, 
reports  required  for  contracts  with  an 
estimated  value  more  than  $500,000. 

OMB  Number:  2700-0089. 

Type  of  review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  effectively 
manage  and  administer  contracts  that 
furnish  goods  and  services  in  support  of 
NASA's  mission.  The  requirement  for 
this  information  is  set  forth  in  the 
federal  Acquisition  Regulation,  the 
NASA  Federal  Acquisition  Regulation 
Supplement,  and  approved  mission 
requirements. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  1.360. 

Responses  Per  Respondent:  56. 

Annual  Responses:  76.160. 

Hours  Per  Request:  8. 

Annual  Burden  Hours:  609,280. 
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Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  00-17845  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York.  Inc.:  Facility  Operating  License 
No.  DPR-26  Receipt  of  Additional 
information  Relating  to  Petition  for 
Director  s  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  additional 
information  has  been  submitted  in 
support  of  a  Petition  dated  March  14, 
2000,  filed  by  Mr.  David  A.  Lochbaum, 
on  behalf  of  the  Union  of  Concerned 
Scientists,  the  Nuclear  Information  & 
Resource  Service,  the  PACE  Law  School 
Energy  Project,  and  Public  Citizen's 
Critical  Mass  Energy  Project 
(petitioners).  The  petitioners  requested 
ihat  the  U.S.  Nuclear  Regulatory 
( commission  (NRC)  take  action  with 
regard  to  Indian  Point  Nuclear 
lienerating  Unit  No.  2  {IP2),  owned  and 
operated  by  the  Consolidated  Edisun 
Company  of  New  York,  Inc.  (the 
licensee).  The  petitioner  requested  that 
the  NRC  issue  an  order  to  the  licensee 
preventing  the  restart  of  IP2,  or  modify 
the  license  for  [P2  to  limit  it  to  zero 
power,  until  (1)  all  ioui  steam 
generators  are  replaced,  (2)  the  steam 
generator  tube  integrity  concerns 
identified  in  Dr.  Joram  Hopenfeld's 
differing  professional  opinion  (DPO) 
and  in  Generic  Safety  Issue  (GSI-163) 
are  resolved,  and  (3)  potassium  iodide 
tablets  are  distributed  to  residents  and 
businesses  within  the  10-mile 
emergency  planning  zone  (EPZ)  or 
stockpiled  in  the  vicinity  of  IP2.  The 
original  Petition  was  published  in  the 
Federal  Register  on  April  11,  2000  (65 
FK  19398).  The  supplemental 
information  consisted  of  a  letter  from 
Mr.  Lochbaum  dated  April  14,  2000,  a 
letter  from  Mr.  Riccio  dated  April  12. 
2000,  and  information  provided  at  an 
April  7,  2000,  public  meeting. 

.\s  stated  in  the  original  Federal 
Register  notice,  the  request  that  the  NRC 
prevent  the  licensee  from  restarting  IP2 
until  all  four  steam  generators  are 
replaced  is  being  treated  pursuant  to  10 
CFR  2.206  of  the  Commission's 
regulations.  The  original  request  that  the 
NRC  prevent  the  licensee  from  restarting 
IP2  unUl  the  DPO  filed  by  Dr.  Hopenfeld 
is  resolved  and  until  potassium  iodide 


tablets  are  distributed  to  people  and 
businesses  within  the  10-mile  EPZ  or 
stockpiled  in  the  vicinity  of  IP2  was  not 
being  treated  at  that  time  pursuant  to  10 
CFR  2.206  of  the  Commission's 
regulations.  However,  the  petitioners 
provided  additional  information  at  the 
:    April  7,  2000.  public  meeting  and  in  Mr. 
Riccio's  April  12.  2000,  letter 
concerning  the  population  density  in 
the  vicinity  of  the  IP2  site  and 
difficulties  in  emergency  planning  at  the 
site  which,  in  their  view,  make  adequate 
evacuation  and/or  sheltering  of  the  local 
population  impossible.  Based  on  this 
additional  information,  the  NRC  staff 
has  determined  that  the  request  that  the 
NRC  issue  an  order  to  prevent  Con  Ed 
from  restarting  IP2.  or  modify  the 
license  for  IP2  to  limit  it  to  zero  power, 
until  potassixmi  iodide  tablets  are 
distributed  to  people  and  businesses 
within  the  10-mile  EPZ  or  stockpiled  in 
the  vicinity  of  IP2  meets  the  criteria  of 
10  CFR  2.206.  As  provided  by  section 
2.206,  action  will  be  taken  on  this 
request  within  a  reasonable  time. 

In  their  April  14,  2000,  letter,  the 
petitioners  contend  that  the  information 
in  NUREG/CR-5752,  "Assessment  of 
Current  Understanding  of  Mechanisms 
of  Initiation,  Arrest,  and  Reinitiation  of 
Stress  Corrosion  Cracks  in  PWR  Steam 
Generator  Tubing,"  is  relevant  to  their 
request  to  replace  the  IP2  steam 
generators  and  to  resolve  Dr. 
Hopenfeld's  DPO  prior  to  IP2  restart. 
However,  the  information  in  NUREG/ 
CR-5752  is  a  schematic  or  generalized 
presentation  of  the  process  for  crack 
initiation  and  growth  and  was  not 
intended  to  be  representative  of  actual 
plant  conditions.  Thus,  NUREG/CR- 
5752  is  not  directly  applicable  to  IP2 
and  does  not  provide  information 
specific  to  IP2  restart.  Therefore,  the 
request  that  the  NRC  prevent  the 
licensee  from  restarting  IP2  imtil  the 
DPO  filed  by  Dr.  Hopenfeld  is  resolved 
will  not  be  treated  pursuant  to  10  CFR 
2.206  of  the  Commission's  regulations. 
Copies  of  the  Petition  and  additional 
information  are  available  for  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  hnk  at  the  NRC  Web  site  (http:/ 
/www/nrc.gov). 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Comniission. 
Roy  P.  Zimmerman, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-17883  Filed  7-13-00;  8;45  am) 

BILUNC  CODE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SSD  99-27  ASLBP  No.  00-778- 
06-ML] 

Atomic  Safety  and  Licensing  Board 
Panel:  Notice  of  Hearing  and  of 
Opportunity  to  Petition  for  Leave  To 
Intervene  or  To  Participate  as  an 
Interested  Governmental  Entity  (Denial 
of  Sealed  Source  Registration 
Application) 

July  10,  2000. 

Before  Administrative  Judges:  G.  Paul 
Bollwerii,  III,  Presiding  Officer,  Frederick  J. 
Shon,  Special  Assistant 

In  the  Matter  of  Graystar.  Inc..  (Suite  103. 
200  Valley  Road.  Mt.  Arlington,  NJ  07856) 

In  this  proceeding,  GrayStar.  Inc.. 
(GrayStar)  has  requested  a  hearing  to 
challenge  the  NRC  staffs  May  24,  2000 
determination  denying  the  request  of 
GrayStar.  as  set  forth  in  its  April  19, 
1999  application  and  September  27, 
1999  letter,  to  register  the  Model  GS-42 
sealed  source  and  the  Model  1 
irradiator.  By  memorandum  and  order 
issued  June  13,  2000,  the  Commission 
referred  the  GrayStar  request  to  the 
Atomic  Safety  and  Licensing  Board 
Panel's  Chief  Administrative  Judge  for 
appointment  of  a  Presiding  Officer  to 
conduct  a  10  CFR  Part  2,  Subpart  L 
informal  adjudicatory  proceeding 
relative  to  the  GrayStar  request.  See 

CLI-00-10,  51  NRC (Jun.  13.  2000). 

This  Presiding  Officer  and  Special 
Assistant  were  appointed  on  June  16, 
2000.  See  65  FR  38,867  (2000).  By 
memorandum  and  order  issued  this 
date,  the  Presiding  Officer  has  granted 
the  GravStar  hearing  request. 

In  light  of  the  foregoing,  please  take 
notice  that  a  hearing  will  be  conducted 
in  this  proceeding.  As  noted  above,  this 
hearing  will  be  governed  by  the 
informal  hearing  procedures  set  forth  in 
10  CFR  Part  2,  Subpart  L  (10  CFR 
2.1201-.1263)  and  the  parties  currently 
designated  in  this  proceeding  are 
GrayStar  and  the  staff. 

Further,  in  accordance  with  10  CFR 
2.1205(j),  please  take  notice  that  within 
thirty  days  from  the  date  of  publication 
of  this  notice  of  hearing  in  the  Federal 
Register  (1)  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  petition  for  leave  to  intervene;  and 
(2)  any  interested  governmental  entity 
may  file  a  request  to  participate  in  this 
proceeding  in  accordance  writh  10  CFR 
2.1211(b).  Any  petition  for  leave  to 
intervene  must  set  forth  the  information 
requfred  by  10  CFR  2.1205(e),  including 
a  detailed  description  of  (1)  the  interest 
of  the  petitioner  in  the  proceeding;  (2) 
how  that  interest  may  be  affected  by  the 
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results  of  the  proceeding,  including  the 
reasons  why  the  petitioner  should  be 
permitted  to  intervene  with  respect  to 
the  factors  set  forth  in  10  CFR  2.1205(h): 
(3)  the  petitioner's  areas  of  concern 
regarding  the  staffs  May  24,  2000  denial 
of  GrayStar's  registration  application; 
and  (4)  the  circumstances  establishing 
that  the  petition  to  intervene  is  timely 
in  accordance  with  10  CFR  2.1205(d).  In 
accordance  with  10  CFR  2.1211(b),  any 
request  to  participate  by  an  interested 
governmental  entity  must  state  with 
reasonable  specificity  the  requestor's 
areas  of  concern  regarding  the  staffs 
May  24,  2000  denial  of  GrayStar's 
registration  application. 

In  addition,  pursuant  to  10  CFR 
2.1211(a),  any  person  not  a  party  to  the 
proceeding  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence,  but  may  assist 
the  Presiding  Officer  and/or  parties  in 
the  definition  of  the  issues  being 
considered.  Persons  wishing  to  submit  a 
written  limited  appearance  statement 
should  send  it  to  the  Office  of  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555- 
0001,  Attention:  Docketing  and  Service 
Branch.  A  copy  of  the  statement  also 
should  be  served  on  the  Presiding 
Officer  and  the  Special  Assistant. 

In  the  initial  order  issued  this  date, 
the  Presiding  Officer  directed  that  on  or 
before  Tuesday,  August  1,  2000.  the  staff 
shall  file  the  hearing  file  for  this 
proceeding.  Once  the  hearing  file  is 
received,  pursuant  to  10  CFR  2.1233  the 
Presiding  Officer  will  establish  a 
schedule  for  the  filing  of  written 
presentations  by  GrayStar  and  the  staff, 
which  may  be  subject  to 
supplementation  to  accommodate  the 
grant  of  any  intervention  petition  or 
request  to  participate  by  an  interested 
governmental  entity.  After  receiving  the 
parties'  written  presentations,  pursuant 
to  10  CFR  2.1233(a),  2.1235,  the 
Presiding  Officer  may  submit  written 
questions  to  the  parties  or  any  interested 
goveriunental  entity  or  provide  an 
opportunity  for  oral  presentations  by 
any  party  or  interested  governmental 
entity,  which  may  include  oral 
questioning  of  witnesses  by  the 
Presiding  Officer. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Docuiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Additionally, 
documents  relating  to  this  proceeding 
submitted  after  November  1,  1999,  are 
available  electronically  through  the 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS), 


with  access  to  the  public  through  the 
NRC's  Internet  Web  site  Public 
Electronic  Reading  Room  link  at  <http:/ 
/www.nrc.gov/NRC/ADAMS/ 
index.html>.  Also,  general  information 
regarding  the  conduct  of  agency 
adjudicatory  proceedings,  including  the 
provisions  of  10  CFR  Part  2,  Subpart  L, 
can  be  found  by  accessing  the  Atomic 
Safety  and  Licensing  Board  Panel's  Web 
site  at  <http://www.nrc.gov/NRC/ 
ASLBP/homepage.html>. 

By  the  Presiding  Officer  *. 
Dated:  Rockville.  Maryland,  July  10,  2000. 
G.  Paul  Bollwerk,  III, 

Administrative  Judge. 

[FR  Doc.  00-17882  Filed  7-13-00;  8:45  am) 

BILUNG  C00€  7590-01 -*> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-2] 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2501  Virginia 
Electric  and  Power  Company  Surry 
Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  1 1  to  Materials 
License  SNM-2501  held  by  Virginia 
Electric  and  Power  Company  (Virginia 
Power)  for  the  receipt,  possession, 
transfer,  and  storage  of  spent  fuel  at  the 
Surry  Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  located  in  Siury 
County,  Virginia.  The  amendment  is 
effective  the  date  of  issuance. 

By  application  dated  April  5,  1999,  as 
supplemented  on  February  29,  2000,  VA 
Power  requested  to  amend  its  ISFSI 
license  to  permit  the  continued  storage 
of  burnable  poison  rod  assemblies  and/ 
or  thimble  plug  devices  within  the 
akeady  loaded  GNSI  CASTOR  V/21, 
Westinghouse  MC-10,  and  NAC-I28 
casks  used  at  Surry.  This  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportimity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 


Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  (EA)  and 
Finding  of  no  Significant  Impact 
(FONSI).  The  EA  and  FON.Sl  were 
published  in  the  Federal  Register  on 
July  3,2000(65  FR  41108). 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  a  copy  of 
this  letter  and  its  enclosure  will  be 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  or  from  the  Publicly  Available 
Records  (PARS)  component  of  NRC's 
document  system  (ADAMS).  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  (the  Public  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  July  2000. 

For  The  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-17884  Filed  7-13-00;  8:45  am] 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  tor  Determining 
Variable-Rate  Premium;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://AArww.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
begirming  in  July  2000,  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
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following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  August  2000.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  third  quarter  (July 
through  September)  of  2000. 

POR  FURTHER  INFORMATION  CONTACT: 
Harold  j.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington,  DC 
20005.  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
cif  the  PBGC's  regulation  on  Premium 
Kates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  begirming  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  July  2000  is  5.04  percent  [i.e.,  85 
percent  of  the  5.93  percent  yield  figxire 
for  June  2000). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
August  1999  and  July  2000. 


For  premium  payment  years 
tieginning  in: 


August  1999   

September  1999 

October  1999  

November  1999  . 
December  1999  . 

January  2000  

February  2000  ... 

March  2000 

Aoril  2000  

Vav  2000  

june  2000  

July  2000  


The  as- 
sumed inter- 
est rate  is: 


5.08 
5.16 
5.16 
5.32 
5.23 
5.40 
5.64 
5.30 
5.14 
4.97 
5.23 
5.04 


Late  Premium  Payments; 
linderpavments  and  Ovprpavments  of 
Single-Employer  Plan  I  ermmation 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premixuns  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  imder  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
imderpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  third 
quarter  (July  through  September)  of 
2000,  as  aimounced  by  the  IRS,  is  9 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From — 

Through — 

Interest  rate 
(percent) 

7/1/94  

10/1/94 

4/1/95  

7/1/95  

4/1/96  

7/1/96 

4/1/98  

1/1/99 

4/1/99  

4/1/00 

9/30/94  

3/31/95   

6/30/95   

3/31/96   

6/30/96   

3/31/98   

12/31/98 

3/31/99   

3/31/00   

9/30/00  

8 
9 
10 
9 
8 
9 
8 
7 
8 
9 

tnderpavment.s  and  Overpayments  of 
Multiemployer  Withdrawal  Liabilitv 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  third 
quarter  Quly  through  September)  of 


2000  [i.e.,  the  rate  reported  for  June  15, 
2000)  is  9.50  percent. 

The  following  table  lists  the 
vdthdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From — 

Through— 

Interest  rate 
(percent) 

7/1/94  

10/1/94  

9/30/94  

12/31/94  

7.25 
7  75 

1/1/95  

4/1/95  

10/1/95  

4/1/96 

7/1/97  

3/31/95  

9/30/95  

3/31/96  

6/30/97  

12/31/98 

8.50 
9.00 
8.75 
8.25 
850 

1/1/99  

9/30/99  

12/31/99  

7.75 
8  25 

10/1/99  

1/1/00  

4/1/00 

7/1/00 

3/31/00  

6/30/00  

9/30/00  

8.50 
8.75 
9.50 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in  August 
2000  imder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  July  2000. 

David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  00-17912  Filed  7-13-00;  8:45  am) 

BILUNC  CODE  7708-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27197] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  ot  1S35.  As  Amended 
("Act") 

July  7,  2000. 

Notice  is  hereby  given  that  the 
foUowring  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
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public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  1,  2000.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant{s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  August  1,  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Northeast  Utilities,  et  al.  (70-8875) 

Northeast  Utilities  ("NU"),  a 
registered  public  utility  holding 
company,  located  at  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts  01090-0010,  and  its 
wholly-owned  utility  subsidiary 
companies.  Western  Massachusetts 
Electric  Company,  located  at  the  same 
address,  Holyoke  Water  Power 
Company,  located  at  Canal  Street, 
Holyoke,  Massachusetts  01040,  Public 
Service  Company  of  New  Hampshire 
and  North  Atlantic  Energy  Corporation, 
located  at  1000  Elm  Street,  Manchester, 
New  Hampshire  03015,  and  NU's 
nonutility  subsidiaries,  NU  Enterprises, 
Inc.,  Northeast  Generation  Service 
Company,  Northeast  Generation 
Company,  Select  Energy,  Inc.,  Mode  1 
Communications,  Inc.,  The  Rocky  River 
Realty  Company  (Ricky  River),  The 
Quinnehtuk  Company  (Quinnehtuk), 
and  Northeast  Nuclear  Energy  Company 
(NNEC),  located  at  107  Selde'n  Street, 
Berlin,  Connecticut  06037,  HEC  Inc. 
(HEC),  located  at  24  Prime  Parkway, 
Natick,  Massachusetts  01760  (the 
"Current  Money  Pool  Participants"). 
Yankee  Energy  System,  Inc.  ("YES"),  a 
wholly  owned  exempt  subsidiary 
holding  company  of  NU  by  order  under 
section  3(a)(1)  of  the  Act,  HCAR  No. 
26737  (January  31,  2000),  a  wholly 
owned  gas  utility  subsidiary  of  YES, 
Yankee  Gas  Services  Company  ("Yankee 
Gas"),  and  YES'  wholly  owned 
nonutility  subsidiaries,  Yankee  Energy 
Financial  Services  Company,  NorConn 
Properties,  Inc.,  Yankee  Energy  Services 
Company  and  R.  M.  Services,  Inc. 
("Yankee  Subsidiaries  "),  located  at  599 
Research  Parkway,  Meriden, 


Connecticut  06450.  have  filed  a  post- 
effective  amendment  under  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act  and 
rules  43(a)  and  45  under  the  Act. 

By  order  dated  November  20,  1996 
(HCAR  No.  26612)("November  Order"), 
and  supplemented  February  11,  1997 
(HCAR  No.  26665),  March  25, 1997 
(HCAR  No.  26692),  May  29,  1997 
(HCAR  No.  26721),  January  16,  1998 
(HCAR  No.  26816),  May  13,  1999 
(HCAR  No.  7022)  and  November  17, 
1999  (HCAR  No.  27103),  the  Current 
Money  Pool  Participants  were 
authorized  to  engage  in  various 
financing  and  related  transactions 
through  December  31.  2000 
("Authorization  Period").  The 
November  Order  also  authorized,  among 
other  things,  the  Current  Money  Pool 
Participants  to  continue  to  engage  in  a 
NU  system  money  pool  arrangement 
("Money  Pool")  through  the 
Authorization  Period. 

Applicants  now  request  the  following: 

1.  Authorization  for  YES  and  Yankee 
Subsidiaries  to  participate  in  the  Money 
Pool 

2.  Authorization  for  YES  and  Yankee 
Gas  to  incur  short-term  debt  through  the 
authorization  period,  subject  to  the 
limits  and  on  the  terms  as  described  in 
the  declaration. 

3.  Elimination  of  any  maximum  limit 
on  borrowings  by  nonutility  subsidiaries 
from  the  Money  Pool. 

4.  Clarification  of  the  inclusion  of 
NNEC,  Quinnehtuk,  Rocky  River  and 
HEC  as  participants  in  the  Money  Pool 

Entergy  Corporation,  et  al.  70-9123 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113, 
and  its  wholly  owned  nonutility 
subsidiary  companies,  Entergy 
Enterprises,  Inc.,  Entergy  Power,  Inc., 
Entergy  Global  Power  Operations 
Corporation,  Entergy  Power  Operations 
U.S.,  Inc.,  Entergy  Power  Marketing 
Corp.,  all  located  at  Parkwood  Two 
Building,  10055  Grogan's  Mill  Road. 
The  Woodlands,  Texas  77380,  Entergy 
Nuclear,  Inc.,  1340  Echelon  Parkway, 
Jackson,  Mississippi  39213,  and  Entergy 
Operations  Services,  Inc.,  110  James 
Parkway  West,  St.  Rose  Louisiana  70087 
(collectively,  "Applicants")  have  filed  a 
post-effective  amendment  under 
sections  6(a),  7,  and  12(b)  of  the  Act  and 
rules  45  and  54  under  the  Act  to  their 
application-declaration  that  was 
previously  authorized  by  Commission 
order  dated  June  22,  1999  (HCAR  No. 
27039)  ("Jime  1999  Order"). 

The  June  1999  Order  authorized, 
among  other  things,  Entergy  and  its 


Nonutility  Companies  '  to  engage  in  a 
host  of  financing  transactions  including 
issuing  guarantees  or  providing  other 
forms  of  credit  support  or  enhancements 
to,  or  for  the  benefit  of  the  Nonutility 
Companies  in  an  aggregate  amount  not 
to  exceed  $750  million  through 
December  31,  2002.  Guarantees  may 
take  the  form  of  Entergy  or  a  Nonutility 
Company  agreeing  to  guarantee, 
undertake  reimbursement  obligations, 
assume  liabilities  or  other  obligations  in 
respect  of  or  act  as  surety  on  bonds, 
letters  of  credit,  evidences  of 
indebtedness,  equity  commitments, 
power  purchase  agreements,  leases, 
liquidated  damages  provisions,  and 
other  obligations  undertaken  by 
Entergy's  Nonutility  Companies 
("Guarantees").  Under  the  June  1999 
Order,  Entergy  currently  has  the 
capacity  to  issue  Guarantees  to  or  for  the 
benefit  of  the  Nonutility  Companies  in 
an  aggregate  principal  amount  of 
approximately  $360  million. 

The  Applicants  now  propose  to  issue 
Guarantees  to  or  for  the  benefit  of 
Nonutility  Companies  from  time  to  time 
through  December  31,  2005,  in  an 
aggregate  principal  amount  not  to 
exceed  $2  billion  at  any  one  time 
outstanding.  The  terms  and  conditions 
of  Guarantees  would  continue  to  be 
established  at  arm's  length,  based  upon 
market  conditions.  Any  Guarantees 
provided  by  Entergy  to  Exempt  Projects 
(defined  as  EWGs  and  FUCOs)  would  be 
subject  to  the  limitation  on  aggregate 
investment  in  EWGs  and  FUCOs  set 
forth  in  rule  53(a),  as  modified  by  order 
of  the  Commission  dated  June  13,  2000 
(HCAR  No.  27184).  Specifically,  Entergy 
would  only  issue  Guarantees  to  Exempt 
Projects  to  the  extent  that  the  amount  of 
any  such  Guarantee,  when  added  to 
Entergy's  aggregate  investment  in 
Exempt  Projects,  would  not  exceed 
100%  of  Entergy's  consolidated  retained 
earnings.  Any  Guarantees  provided  to 
energy-related  companies  would  be 
subject  to  the  limitations  on  "aggregate 
investment"  in  energy-related 
companies  set  forth  in  rule  58. 

Entergy  Corp.  (70-9189) 

Entergy  Corporation  ("Entergy"),  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113,  a  registered  holding  company, 
has  filed  a  declaration  under  sections 


'  For  the  purposes  of  the  filing,  exempt  wholesale 
generators,  as  defined  in  section  32  of  the  Act. 
("EWGs"),  foreign  utility  companies,  as  defined  in 
section  33  of  the  Act.  ("FUCXJs"),  exempt 
telecommunications  companies,  energy-related 
companies  as  defined  under  rule  58  under  the  Act, 
operations  and  maintenance  services  subsidiaries. 
New  Subsidiaries  as  defined  in  the  June  1999 
Order,  and  the  Applicants  other  than  Entergy,  are 
referred  to  collectively  as  "Nonutility  Companies." 
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6(a)  and  7  of  the  Act  and  rule  54  under 
the  Act. 

By  order  dated  July  10,  1998  (HCAR 
No.  26895),  Entergy  was  authorized 
through  December  31,  2008  to  issue  up 
to  12  million  shares  of  its  common  stock 
("Common  Stock")  in  connection  with 
awards  of  Common  Stock,  options  on 
the  Common  Stock  ("Options"),  and 
other  equity  awards  granted  under  the 
1998  Equity  Ownership  Plan  of  Entergy 
Corporation  and  Subsidiaries  ("1998 
'Equity  Plan").  Eligible  key  employees  of 
Entergy  and  its  subsidiaries  and 
members  of  the  board  of  directors  of 
Entergy  ("Board")  who  are  not 
otherwise  employed  by  Entergy  or  its 
subsidiaries  are  eligible  to  participate  in 
he  1998  Equity  Plan. 

More  recently,  the  Board  adopted  the 
Equity  Awards  Plan  ("2000  Awards 
Plan")  as  an  amendment  to  the  1998 
Equity  Plan. 2  In  connection  with  the 
intended  grant  of  awards  under  this 
plan,  Entergy  requests  authority  to 
issue,  through  December  31,  2010,  up  to 
30  million  shares  of  Common  Stock, 
Options,  and  equity  awards  in  the  form 
of  phantom  stock  units  (collectively, 
"Awards"). 

A  committee  of  the  Board 
( "Committee")  will  administer  the  2000 
Awards  Plan.  Officers  and  other 
personnel  of  Entergy  and  its  subsidiaries 
who  are  not  subject  to  Section  16(h)  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  3  and  whom  the 
Committee  identifies  as  having 
significant  responsibility  for  the 
continued  growth,  development  and 
financial  success  of  Entergy  and  its 
subsidiaries  ("Key  Employees")  are 
eligible  to  participate  in  the  2000 
Awards  Plan. 

Entergy  states  that  the  2000  Awards 
Plan  was  adopted  to  promote  effective 
leadership  of  Entergy  and  its 
subsidiaries  and  to  closely  tie  the 
interests  of  Key  Employees  with 
Entergy's  stockholders. 

Shares  of  Common  Stock  awarded 
under  the  2000  Awards  Plan  may  be 


2  Entergy  states  that  the  2000  Award  Plan  does 
not  require  shareholder  approval. 

'Section  16(b)  of  the  Exchange  Act  imposes 
restrictions  on  certain  officers  of  corporations 
issuing  stock.  In  general,  under  the  statute,  profits 
realized  by  the  purchase  and  subsequent  sale  or  sale 
and  subsequent  purchase  of  stock  within  six 
months,  by  an  officer  of  the  corporation  issuing  the 
stock  is  recoverable  by  the  corporation.  Under  the 
1998  Equity  Plan,  employees  of  Entergy  or  its 
subsidiaries  were  eligible  for  equity  compensation 
even  if  they  were  subject  to  section  16(b)  of  the 
Exchange  Act.  Applicant  states  that  stock  options 
awarded  under  the  1998  Equity  Plan  to  individuals 
who  are  not  subject  to  section  16(b)  of  the  Exchange 
Act  will  be  rescinded  and  replaced  with  awards  to 
be  granted  under  the  2000  Awards  Plan.  Entergy 
further  states  that  shares  of  Common  Stock 
underlying  the  rescinded  options  will  become 
available  for  grant  under  the  1998  Equity  Plan. 


either  authorized  but  unissued  shares  or 
shares  acquired  in  the  open  market. 
Shares  of  Common  Stock  covered  by 
awards  which  are  not  earned,  or  which 
are  forfeited  and  Options  which  expire 
unexercised,  will  again  be  available  for 
subsequent  awards  under  the  2000 
Awards  Plan. 

Northeast  Utilities,  et  al.  (70-9657) 

Northeast  Utilities  ("NU")  a  registered 
holding  company,  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts  01090,  Yankee  Energy 
System,  Inc.  ("YES"),  599  Research 
Parkway,  Meriden,  Connecticut  06450,  a 
wholly  owned  exempt  subsidiary 
holding  company  of  NU  by  order  under 
section  3(a)(l)(  of  the  Act,  HCAR  No. 
26737  (January  31,  2000)  ("January  2000 
Order"),  Yankee  Gas  Services  Company. 
599  Research  Parkway,  Meriden, 
Connecticut  06450,  a  wholly  owned  gas 
utility  subsidiary  of  YES,  YES'  wholly 
owned  nonutility  subsidiaries,  Yankee 
Financial  Services  Company,  NorConn 
Properties,  Inc.,  and  Yankee  Energy 
Services  Company,  all  located  at  599 
Research  Parkway,  Meriden, 
Cormecticut  06450,  and  R.M.  Services, 
Inc.,  639  Research  Parkway,  Meriden, 
Connecticut  06450,  a  wholly  owned 
nonutility  subsidiary  of  YES 
(collectively,  "Applicants")  have  filed  a 
declaration  under  section  12(c)  of  the 
Act  and  rules  46  and  54  under  the  Act. 

In  summary.  Applicants  request 
authority  through  June  30,  2000, 
("Authorization  Period")  for  each  of 
YES  and  its  subsidiaries  to  repurchase 
stock  firom  its  parent  and  pay  dividends 
out  of  capital  and  unearned  surplus. 

The  January  2000  Order,  authorized 
NU  to  acquire  all  of  YES'  outstanding 
voting  securities  ("Merger"),  which  was 
accounted  for  using  the  "purchase" 
method  of  accounting.  In  accordance 
with  the  Commission's  Staff  Accounting 
Bulletin  No.  54,  Topic  5J,  this  method 
of  accounting  provides  for  the  "push 
down"  of  the  goodwill  generated  by  the 
Merger  ("Merger  Goodwill")  from  the 
holding  company  to  subsidiaries  and 
categorizes  the  amount  pushed  down  in 
the  subsidiaries'  financial  statements  as 
additional  paid-in-capital. 

Applicants  estimate  that  Merger 
Goodwill  will  approximate  $310 
million,  resulting  in  an  adverse  impact 
on  YES'  aimual  income  due  to  the 
required  amortization  of  the  Merger 
Goodwill.  In  addition,  YES  and  its 
subsidiaries  do  not  have  recourse  to 
retained  earnings  existing  at  the  time  of 
the  Merger  to  pay  out  dividends,  since 
the  purchase  accounting  method 
requires  that  these  retained  earnings  be 
recharacterized  as  additional  paid-in- 
capital.  Consequently,  YES  and  its 


subsidiaries  request  authorization  to  pay 
dividends  out  of  its  additional  paid-in- 
capital  account  up  to  the  amoimt  of  its 
retained  earnings  just  prior  to  the 
Merger  and  out  of  earnings  before  the 
amortization  of  the  Merger  Goodwill. 

In  addition,  each  of  YES  and  its 
subsidiaries  request  authority  through 
the  Authorization  Period  to  repurchase 
its  stock  from  its  parent  out  of  capital 
or  unearned  surplus.  Applicants  state 
that,  after  the  Merger,  and  giving  effect 
to  the  push  down  of  the  Merger 
Goodwill  and  its  periodic  amortization, 
YES'  consolidated  common  equity  as  a 
percentage  of  total  capital  will  be  67%. 

Alliant  Energy  Corporation,  et  al.  (70- 
9695) 

Alliant  Energy  Corporation 
("Alliant"),  a  registered  pubhc  utility 
holding  company,  and  its  wholly  owned 
electric-utility  subsidiary.  Wisconsin 
Power  &  Light  Company  ("WPL"  and, 
together  with  Alliant,  "Applicants"), 
both  located  at  222  West  Washington 
Avenue,  Madison,  Wisconsin  53703, 
have  filed  an  apphcation-declaration 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  rules  456  and  54  uinder 
the  Act. 

Applicants  request  authority  to:  (1) 
Acquire  a  membership  interest  in 
American  Transmission  Company,  LLC, 
a  limited  liability  compemy  to  be 
organized  under  Wisconsin  law 
("Transco"):  and  (2)  acquire  a 
percentage  of  the  capitd  stock  of  ATC 
Management  Co.  ("Manager"),  a 
corporation  to  be  formed  under 
Wisconsin  law.  Alliant  also  requests 
authority,  through  September  30,  2001, 
to  guarantee  Transco's  payment 
obligations  under  a  credit  agreement 
and  to  enter  into  a  reimbursement 
agreement  with  Transco. 

In  1999,  the  state  of  Wisconsin 
enacted  legislation  that  facilitates  the 
formation  of  Transco  as  a  single- 
purpose,  for-profit  transmission 
company  (the  "Transco  Legislation").* 
The  Transco  Legislation  is  intended  to 
encourage  public  utility  affiliates  of 
Wisconsin  holding  companies, 
including  WPL,  to  transfer  ownership  of 
their  transmission  assets  to  Transco. 

Manager  will  manage  Transco's  assets 
and  will  also  hold  a  portion  of  Transco's 
membership  interests.  All  Transco 
participants  will  ultimately  own  direct 
or  indirect  interests  in  Transco  and 
manager  in  proportion  to  the  value  of 
the  transmission  assets  each  participant 
contributes  to  Transco. 


*  1 999  Wisconsin  Act  9,  sections  2335tr  to 
2335uh  (Assembly  Amendment  to  Assembly 
Subcommittee  Amendment  1  to  1999  Assembly  Bill 
133). 
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In  addition  to  Applicants,  several 
other  Wisconsin  public  utilities  or 
public  utility  holding  companies  are 
expected  to  participate  in  Transco, 
including:  South  Beloit  Water,  Gas  and 
Electric  Company  ("South  Beloit"),  a 
wholly  owned  subsidiary  of  WPL  with 
transmission  assets  in  Illinois; 
Wisconsin  Energy  Corporation  ("WEC"), 
an  exempt  holding  company  which 
owns  Wisconsin  Electric  Power 
Company:  Wisconsin  Public  Power,  Inc. 
("WPPI");  WPS  Resources  Corporation 
("WPS"),  an  exempt  holding  company 
which  owns  Wisconsin  Public  Service 
Corporation;  and  Madison  Gas  & 
Electric  Company.^  Other  transmission- 
owning  utilities  may,  in  the  future, 
decide  to  become  members  of  Transco. 

WPL  and  the  other  participating 
Wisconsin  utilities  intend  to  contribute 
their  transmission  assets  to  Transco  on 
or  about  January  1,  2001  (the 
'Operations  Date").^  In  this  Application 
the  Applicants  only  seek  authority  to 
make  initial  contributions  before  the 
Operations  Date  to  enable  Transco  and 
Manager  to  conduct  start-up  and  other 
interim  operations,  including  the 
leasing  of  office  space  and  the 
negotiation  of  financing  arremgements. 

Therefore,  in  this  Application 
Applicants  propose:  (1)  To  acquire,  for 
a  consideration  not  to  exceed  $125,000, 
a  membership  interest  in  Transco;  and 
(2)  to  acquire,  for  a  consideration  not  to 
exceed  $125,000,  100  shares  of  the 
capital  stock  to  be  issued  by  Manager, 
each  of  which  will  have  a  par  value  of 
$1.00.  Depending  on  the  number  of 
initial  members  of  Transco,  it  is 
expected  that  Applicants'  interest  in 
Transco  and  Manager  will  be  between 
35%  and  40%  of  each  entity.  Transco's 
other  participants  will  make  similar 
initial  contributions. 

Transco  intends  to  enter  into  a  credit 
agreement  with  Bank  One,  NA  (the 
"Credit  Agreement").^  The  Credit 
Agreement  will  permit  borrowings  by 
Transco  in  an  aggregate  amount  not  to 
exceed  $30  million,  which  Transco  will 
use  to  fund  its  activities  during  its 
developmental  stages.  Notes  issued 
imder  the  Credit  Agreement  will  bear 
interest  at:  (1)  A  rate  equal  to  the  sum 
of  (a)  the  quotient  of  (i)  the  London 
Interbank  Offered  Rate  in  effect  at  the 


'  As  exempt  public  utility  holding  companies, 
WEC  and  WPS  are  required  to  file  separate 
applications  to  request  authority  to  participate  in 
Transco  under  section  9(a)(2)  of  the  Act. 

*  WPL  and  South  Beloit  will  file  a  separate 
application  seeking  Commission  authority  to 
transfer  their  transmission  assets  to  Transco,  to 
engage  in  certain  affiliated  transactions,  and  to 
carry  out  other  related  activities. 

'  Additional  lenders  may  participate  in  the  Credit 
Agreement  in  the  future  through  Bank  One,  NA's 
syndication. 


time,  divided  by  (ii)  one  minus  the 
reserve  requirement  imposed  under 
Regulation  D  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  on 
Eurocurrency  Liabilities,  plus  (b)  0.30% 
per  annum;  (2)  the  "Alternate  Base 
Rate"  (as  defined  below);  or  (3)  a  higher 
rate  after  default  under  the  terms  of  the 
Credit  Agreement.  The  "Alternate  Base 
Rate"  is  defined  as  a  rate  of  interest  per 
annimi  equal  to  the  higher  of:  (1)  The 
Bank  One,  NA  corporate  base  rate;  or  (2) 
the  sum  of  the  Federal  Funds  effective 
rate  plus  0.5%  per  annum.  Transco  may 
also  issue  letters  of  credit  ("L/Cs") 
under  the  Credit  Agreement  in  a 
maximum  aggregate  face  amount  for  all 
L/Cs  outstanding  of  $12.5  million.  The 
aggregate  amount  that  Transco  may 
borrow  under  the  Credit  Agreement  will 
be  reduced  by  the  face  amount  of  all 
outstanding  L/Cs. 

Alliant  propose  to  guarantee  to  the 
lenders  the  payment  of  all  principal, 
interest  and  other  fees  incurred  under 
the  Credit  Agreement  ("the  Guaranty 
agreement).  The  Guaranty  Agreement  is 
intended  to  operate  only  imtil  Transco 
is  able  to  establish  its  credit  standing  as 
an  independent  entity  and  will 
terminate  when  Transco  receives  an  "A- 
"  or  higher  credit  rating  from  Moody's 
Investors  Services,  Inc.  Alliant  states 
that  the  Guaranty  Agreement  will  be 
non-recourse  to  Alliant's  affiliates,  and 
that  the  Guaranty  Agreement  will  not,  in 
any  event,  extend  beyond  September  30, 
2001. 

Alliant  also  proposes  to  enter  into  a 
reimbursement  agreement  with  Transco 
(the  "Reimbursement  Agreement"), 
under  which  Transco  will  reimburse 
Alliant  for  all  amounts  it  pays  in  respect 
of  the  Guaranty  Agreement.^  It  is 
expected  that  all  other  participants  in 
Transco,  except  WPPi,  will  ultimately 
enter  into  one  or  more  indemnification 
and  reimbiu-sement  agreements  with 
Alliant  under  which  each  participant 
will  agree  to  reimburse  Alliant  for  its 
payments  under  the  Guaranty 
Agreement  in  proportion  to  each 
participant's  ownership  interest  in 
Transco. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-17825  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3269] 
State  of  North  Dakota 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  27,  2000, 1 
find  that  the  following  Counties  and 
Indian  Reservations  in  the  State  of 
North  Dakota  constitute  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  flooding,  and  ground  saturation 
beginning  on  June  12,  2000  and 
continuing:  Benson,  Bottineau,  Cass, 
Eddy,  Foster,  Grand  Forks,  Griggs, 
Kidder,  McHenry,  McLean,  Nelson, 
Pierce,  Ramsey,  Ransom,  Sheridan, 
Traill,  Walsh,  and  Wells  Comities,  and 
the  Indian  Reservations  of  the  Spirit 
(Devil's)  Lake  Tribal  Reservation  and 
the  Turtle  Mountain  Band  of  Chippewa, 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
Augiist  26,  2000,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  March  27,  2001  at  the 
address  listed  below  or  other  locally 
armounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Barnes, 
Burleigh,  Cavalier,  Dickey,  Emmons, 
LaMoure,  Logan,  Mercer,  Montrail, 
Oliver,  Pembina,  Penville,  Richland, 
Rolette,  Sargent,  Steele,  Stutsman, 
Towner,  and  Ward  Counties  in  North 
Dakota,  and  Clay,  Kittson,  Marshall, 
Norman,  Polk,  and  Wilkin  Coimties  in 
Minnesota. 

The  interest  rates  are: 


Percent 

For  Physical  Damage 

Homeowners  with  credit  avallat)le 

elsewhere 

7.375 

Homeowners  without  credit  avail- 

able elsewhere 

3.687 

Businesses  with   credit   available 

elsewhere 

8.000 

Businesses  and  non-profit  organi- 

zations without  credit  available 

elsewhere 

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere 

6.750 

For  Economic  Injury 

Businesses  and  small  agricultural 

cooperatives      without      credit 

available  elsewhere      

4.000 

pnmary  co 
have  been  j 
separate  de 
occurrence 


Number  of  R 
Frequency  oi 
Average  Bun 
Estimated  Ar 


*  In  the  Reimbursement  Agreement.  Transco  also 
agrees  to  obtain  the  release  of  Alliant  from  its 
obligations  under  the  Guaranty  agreement  60  days 
after  transmission  assets  are  transferred  to  Transco. 


The  number  assigned  to  this  disaster 
for  physical  damage  is  326906.  For 
economic  injury  the  numbers  are 


9H5900  for  North  Dakota,  and  9H6000 
for  Minnesota. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  5.  2000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  00-17889  Filed  7-13-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 


[Dec'S^at^or-:  oi  D:sas!e'  #3271] 
State  Of  Minnesota 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  27,  2000  for 
Public  Assistance  only,  and  an 
amendment  thereto  on  June  30  adding 
Individual  Assistance,  I  find  that 
Becker,  Clay,  Norman,  and  Mahnomen 
Counties  and  the  White  Earth  Indian 
Reservation  in  the  State  of  Minnesota 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  beginning  on  May  17,  2000, 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  29,  2000  and  for 
economic  injury  until  the  close  of 
business  on  March  30,  2001  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta.  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Clearwater,  Hubbard.  Otter  Tail.  Polk, 
Wadena,  and  Wilkin  in  the  State  of 
Minnesota  may  be  filed  until  the 
specified  date  at  the  above  location.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  previously  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 


Percent 


For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere 

Homeowners  without  credit  avail- 
able elsewhere 

Businesses  with  credit  available 
elsewhere 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere  

Others  (including  non-profit  orga- 
nizations) with  credit  available 
elsewhere 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere  


7.375 
3.687 
8.000 

4.000 

6.750 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  327106  and  for 
economic  injur\'  the  number  is  9H7500. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  6.  2000. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  00-17890  Filed  7-13-00;  8:45  am] 

BILUNG  COD€  802^-01 -P 


socal  security  administration 

Agency  information  Cotlectlon 
Activities   Proposed  Request 

In  compliance  with  Public  Law  104- 
13.  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utihty  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  listed 
below  will  be  submitted  to  0MB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 


60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
caUing  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Childhood  Disability  Evaluation 
Form— 0960-0568.  The  information 
collected  on  form  SSA-538  by  the 
Social  Security  Administration  (SSA)  is 
used  by  SSA  and  the  State  Disability 
Determination  Services  to  record 
medical  and  functional  findings 
concerning  the  severity  of  impairments 
of  children  who  are  claiming 
Supplemental  Security  Income  (SSI) 
benefits  based  on  disability.  The  form  is 
used  for  initial  determinations  of 
eligibility,  in  appeals,  and  in  initial 
continuing  disability  reviews.  We  are 
revising  the  form  in  order  to  make  it 
easier  for  those  who  use  it  to  better 
record  their  medical  and  functional 
findings. 

Number  of  Respondents:  750,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  312,500 
hours. 

2.  Employment  Support 
Representative  Position:  Survey  of 
Beneficiaries  and  Community 
Organizations— 0960-NEW.  SSA  has 
created  a  new  position,  the  Employment 
Support  Representative  (ESR)  to  provide 
employment  support  information  and 
counseling  to  SSA  disability 
beneficiaries  and  community 
organizations.  The  positions  are 
established  initially  in  a  pilot  program 
supporting  51  service  areas.  SSA 
proposes  to  test  three  models,  which 
vary  by  organizational  placement  and 
assigned  duties  of  the  ESR.  SSA  will 
evaluate  the  models  to  determine  which 
model  or  feature(s)  of  the  model(s)  are 
most  effective  through  information  we 
will  collect  from  individuals  and 
organizations  who  made  contact  with, 
or  received  services  from,  ESRs  in  each 
of  the  models  during  the  pilot. 


Individuals        Organizations 


Number  of  Respondents: 

Frequency  of  Response:  

Average  Burden  Per  Response: 
Estimated  Annual  Burden:  


1,332 

1 

10  minutes 

222  hours 


894 

1 

15  minutes 

224  hours 


4:}79h 
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SSA  Address 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

0MB  Address 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10230, 
725  17th  St.,  NW,  Washington,  D.C. 
20503. 

Dated:  July  11.  2000. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  00-17851  Filed  7-13-00;  8:45  am] 

Billing  CODf  41-   .-2   ? 


DEPARTMENT  OF  STATE 

■Pijbi'c  Notice  3363j 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notffications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  or  36(d)  and 
in  compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  25  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  {202  663-2700). 
Supdlementarv  iNPORMAHON:  Section 
joiej  01  me  .-\jms  iixpon  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  or 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  July  5.  2000. 
William  ).  Lowell, 

Director.  Office  of  Defense  Trade  Controls. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  7,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 


proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  funount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
information,  assistance  and  raw  materials  to 
Sweden  for  the  manufacture  of  F414-GE-400 
engine  components. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  Brm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  021-00. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  7,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control 

Act,  I  am  transmitting,  herewith, 
certification  of  a  proposed  Manufacturing 
License  Agreement  with  Norway. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
information  and  know-how  to  Norway  for  the 
manufacture  of  Composite  Propellant  Gas 
Generators  for  the  Penguin  Missile  for  the 
Kingdom  of  Norway,  Sweden,  Greece  and 
Turkey. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  miPitary. 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  022-00. 
Barbara  Larkin. 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520 

June  7,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 


data,  assistance  and  defense  articles  for  the 
manufacture  in  Turkey  of  IFF  equipment  for 
the  Turkish  National  Radar/IFF  Program. 

The  United  States  Government  is  prepsired 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the" formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  024-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  defense  services  in  support  of  the 
AC-130  Gunship  ALLTV  Program,  in  the 
United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  28-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  articles  to  the  United  Kingdom 
in  support  modification  and  maintenance  of 
Aircrew  Training  Devices  (ATDs)  for  the 
KC-10.  C-130,  and  E-3  Aircraft,  and  the 
integration  of  the  Global  Air  Traffic 
Management  System. 


Barbara  Lar 
Assistant  S( 

United  Stat 


Barbara  Lai 

Assistant  Se 

United  Slatt 
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The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  29-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  6,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  an  extension  in  the 
duration  of  100-99,  relating  to  the  export  of 
defense  services  to  establish  a  formal 
structure  for  civilian  control  of  the  military, 
train  the  Federation  of  Bosnia  and 
Herzegovina  forces  in  defensive  tactics,  and 
improve  their  capability  to  deter  hostile 
forces  and  defend  their  territory  if  deterrence 
fails. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  30-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Dep.irtiTH  rti  of  State, 

Washington,  D.C.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  in  support  of  six  commercial 
communications  satellite  launches  aboard 
Delta  Class  Expendable  Launch  Vehicles 
with  France. 


The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  31-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  6,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount - 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  data  to 
Australia  to  support  prediction  and 
avoidance  collision  systems  for  the  Iridium 
Satellite  Program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations.  * 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  033-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  for  the  Avionics 
Upgrade  of  the  F-lllC  and  RF-lllC  Aircraft 
in  Australia. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 


unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  34-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  DC.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,o6a  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  defense  services  for  the  manufacture 
and  production  of  F/A-18  E/F  Nose  Landing 
Gear  Systems  in  Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Enclosure:  Transmittal  No.  DTC  35-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36  (c) 
&  (d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  defense  articles  and 
defense  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  amendment  of  a 
manufacturing  license  agreement  with  Japan 
for  the  coproduction  of  the  AN/AAS-36 
Forward  Looking  Infrared  (FUR)  Detecting 
Sets. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
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Sincerely. 
Enclosure:  Transmittal  No.  DTC  38-00. 

Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  9,  2000. 

The  Honorable  f.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker.  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  support  the  co- 
development  by  Japan  and  the  U.S.  of  the 
SM-3  Block  n  Missile  for  the  Navy  Theater 
Wide  (NTW)  Theater  Ballistic  Missile 
Defense  (TBMD). 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  039-00. 

BarbcU3  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  F*ursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Republic  of  Korea. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of  the 
Korean  Commander's  Panoramic  Sight  for  the 
Korean  Army's  Kl  Main  Battle  Tank. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  040-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 


June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)&(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  technical 
data  and/or  defense  services  sold 
conMnercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  the 
Republic  of  Korea  of  technical  data  and 
assistance  in  the  manufacture  of  Gunners 
Primary  Tank  Thermal  Sight  for  end  use  by 
the  ROK  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  043-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)&(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  and  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  Germany 
of  technical  data  and  assistance  in  the 
manufacture  of  Infrared  Target  Acquisition 
and  Tracking  Equipment  for  end  use  by  the 
governments  of  GermcUiy,  Norway,  Belgium. 
Denmark,  France,  Greece,  Italy,  The 
Netherlands,  and  Sweden. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
Qpnsiderations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Enclosure:  Transmittal  No.  DTC  044-00. 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  DC.  20520. 
June  6,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 


Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  involved  in  the  attached 
certification  involves  the  export  of  an  A2100 
commercial  communications  satellite  to 
Baikonur  Cosmodrone  in  Kazakhstan  for 
launch  on  a  Proton  launch  vehicle. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Enclosure:  Transmittal  No.  DTC  045-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  6,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speciker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of 
communication  payloads  to  Germany  for 
integration  on  commercial  satellites  emd 
subsequent  launch  from  Kazakhstan  and/or 
Russia.  The  satellites  will  comprise  a  low- 
Earth  orbit,  mobile  data  communications 
system  to  provide  commercial,  non-voice, 
wireless  communication  services. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  det£uled  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  046-00. 
Barbeu^  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

June  19,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 


proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
S50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  an 
INTELSAT  IX  commercial  communications 
satellite  to  French  Guiana  for  launch  on  an 
Ariane  launch  vehicle.  Upon  orbit,  it  will  be 
operated  by  the  INTELSAT 
telecommunications  organization  located  in 
Washington,  D.C. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  militar\\ 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  047-00. 
Barbara  Larkin, 
Ass/stanf  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  one 
commercial  communications  satellite  (PAS- 
10)  to  Baikonour  Cosmodrone  in  Kazakhstan 
fbr  launch  on  a  Proton  launch  vehicle.  Upon 
orbit,  it  will  be  operated  by  PanAmSat  in 
Greenwich,  Connecticut. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
ecmnomic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
uoclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  34-00. 
Enclosure:  Transmittal  No.  DTC  049-00. 
Barbara  Larkin, 
.Assistant  Secretary.  Legislative  Affairs. 

i  nited  States  Department  of  State, 

Washington,  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
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proposed  Manufacturing  License  Agreement 
with  Canada. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  of 
optical  assemblies  for  the  U.  S.  Army 
Advanced  Threat  Inft-ared  Countermeasures 
(ATIRCM)  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  050-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  9,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Canada. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  of 
inertial  navigation  system  components  for 
use  on  Canadian  CF-18  fighter  and  CP-140 
maritime  patrol  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  lo  the  Department  of  State  by  the 
appliccmt,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  051-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  21,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  services,  and  defense  articles  to 
support  the  development  and  deployment  of 
the  Optus  Cl  communications  satellite  for 
end  use  by  Australia  after  launch  from 
French  Guiana. 


The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  053-00. 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  DC.  20520. 

June  15,  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Tecimical  Assistance  Agreement 
with  Canada. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
requirements  for  the  design  and  manufacture 
of  helicopter  hangar  doors  for  the  U.  S.  Navy 
LPD-17  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  58-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

United  States  Department  of  State, 

Washington,  D.C.  20520. 

June  21.  2000. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  services,  and  defense  articles 
for  the  Armed  Forces  Combat  Training  Center 
for  end-use  by  the  Egyptian  Army. 

The  United  States  Government  is  prepared 
.to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
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applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  062-00. 

Barbara  Larkin. 

,4ss/stonf  Secretary,  Legislative  Affairs. 

United  States  Department  of  State, 

Washington.  D.C.  20520. 

Iune21,  2000. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certiRcation  of  a 
proposed  manufacturing  license  agreement. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  France,  of 
defense  services  for  the  design,  development, 
production  and  support  of  the  SPW  2000 
Liquid  Hydrogen/Liquid  Oxygen  Upperstage 
Rocket  Engine. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Enclosure:  Transmittal  No.  DTC  63-00. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

[FR  Doc.  00-17904  Filed  7-13-00;  8:45  am] 

B4UJNG  CODE  4710-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

'Docket  OST-00-6833] 

Fitness  Determination  of  Northwest 
Seaplanes.  Inc 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  order  to  show  cause 
(Order  2000-7-10). 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  that 
Northwest  Seaplanes,  hic,  is  fit,  willing, 
and  able,  to  conduct  scheduled 
passenger  operations  as  a  commuter  air 
carrier. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  25,  2000. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  the  Docket 
OST-00-6833  and  addressed  to  the 
Department  of  Transportation  Dockets, 


U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  PL^Ol, 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
U.S.  Department  of  Tremsportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2337. 

Dated:  July  10,  2000. 
A.  Bradley  Mims, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  00-17866  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee — New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  a  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (.'\RAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  F.  Fazio,  Director,  Office  of 
Rulemaking,  ARM-1,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9677  or  fax  (202) 
267-5075. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  and  practices  with 
Europe  and  Canada. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

The  ARAC  Executive  Committee  will 
establish  a  Fuel  Tank  Inerting 
Harmonization  Working  Group.  The 


Fuel  Tank  Inerting  Harmonization 
Working  Group  will  prepare  a  report  to 
the  FAA  that  provides  recommended 
regulatory  text  for  new  rulemaking  and 
the  data  needed  for  the  FAA  to  evaluate 
the  options  for  implementing  new 
regulations  that  would  require 
eliminating  or  significcuitly  reducing  the 
development  of  flammable  vapors  in 
fuel  tanks  on  in-service,  new 
production,  and  new  type  design 
transport  category  airplanes.  The  level 
of  reduction  in  flammable  vapors  that 
would  be  proposed  in  this  FAA 
rulemaking  would  be  based  on 
achieving  the  lowest  flammability  level 
that  could  be  provided  by  a  design  that 
would  meet  FAA  regulatory  evaluation 
requirements.  This  effort  is  an  extension 
of  the  previous  work  performed  by  the 
Fuel  Tank  Harmonization  Working 
Group. 

The  report  should  contain  a  detailed 
discussion  of  the  technical  issues 
associated  with  the  prevention  of,  or 
reduction  in,  the  exposure  of  fuel  tanks 
to  a  flammable  environment  through  the 
use  of  the  following  inerting  design 
methods,  and  any  other  inerting 
methods  determined  by  the  Working 
Group,  or  its  individual  members,  to 
merit  consideration. 

Ground-Based  Inerting:  The  system 
shall  inert  fuel  tanks  that  are  located 
near  significant  heat  sources  or  do  not 
cool  at  a  rate  equivalent  to  an  unheated 
wing  tank  using  ground  based  nitrogen 
gas  supply  equipment.  The  affected  fuel 
tanks  shall  be  inerted  once  the  airplane 
reaches  the  gate  and  while  the  airplane 
is  on  the  ground  between  flights. 

On-Board  Ground-Inerting:  The 
system  shall  inert  fuel  tanks  that  are 
located  near  significeuit  heat  sources  or 
are  not  cooled  at  a  rate  equivalent  to  an 
unheated  wing  tank  using  on-board 
nitrogen  gas  generating  equipment.  The 
affected  fuel  tanks  shall  be  inerted  while 
the  airplane  is  on  the  ground  between 
flights. 

On-Board  Inert  Gas  Generating 
System  (OBIGGS):  The  system  shall 
inert  all  fuel  tanks  with  an  on-board 
nitrogen  gas  generating  system  such  that 
the  tanks  remain  inert  during  normal 
ground  and  typical  flight  operations. 
Non-normal  operations  are  not  to  be 
included  in  the  OBIGGS  mission 
requirements.  For  example,  the  tanks 
should  remain  inert  during  normal 
takeoff,  climb,  cruise,  descent,  landing, 
and  ground  operations  (except  for 
ground  maintenance  operations  when 
the  fuel  tank  must  be  purged  for 
maintenance  access);  however,  the  fuel 
tanks  do  not  need  to  remain  inert  during 
non-normal  operations  such  as  during 
an  emergency  descent. 
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For  the  purposes  of  this  task,  an 
"unhealed  wing  tank"  is  a  conventional 
aluminum  structure,  integral  tank  of  a 
.subsonic  transport  wing,  with  minimum 
heat  input  from  aircraft  systems  or  other 
fuel  taiiks  that  are  heated.  This  is  the 
same  definition  provided  in  draft 
Advisory  Circular  25.981-2X  that  was 
made  available  for  comment  bv  the 
notice  published  in  the  Federal  Register 
on  Februan,'  2,  2000. 

The  report  shall  provide  detailed 
discussion  of  technical  considerations 
(both  pro  and  con),  as  well  as 
(  Dmparisons  between  each  of  the  above 
design  methods  for  incorporation  into 
the  following  portion  of  the  large 
transport  airplane  fleet:  (a)  In-service 
airplanes,  (b)  new  production  airplanes, 
and  tc)  new  airplane  designs.  Because 
the  working  group  may  consist  of 
members  having  differing  views 
regarding  the  technical  issues  associated 
with  inerting  fuel  tanks,  the  report 
should  include  discussion  of  such  views 
and  any  supporting  information 
provided  by  the  membership. 

In  developing  recommendations  to 
the  FAA,  the  report  should  also  include 
consideration  of  the  following: 

1  The  threat  of  fuel  tank  explosions 
used  in  the  analysis  should  include 
explosions  due  to  internal  and  external 
tank  ignition  sources  for  the  major  fuel 
system  designs  making  up  the  transport 
fleet,  as  defined  in  the  July  1998  ARAC 
Fuel  Tank  Harmonization  Working 
Group  report.  The  service  history  in  the 
analysis  should  be  further  developed  to 
include  incidents  involving  post  crash 
fuel  tank  fires.  The  FAA  awarded  a 
research  contract  to  develop  a  database 
that  may  be  useful  in  this  endeavor. 
This  data  should  be  evaluated  when 
determining  what  benefits  may  be 
derived  fi-om  implementing  ground 
based  or  on-board  inerting  systems.  The 
report  is  titled,  A  Benefit  Analysis  for 
Nitrogen  Inerting  of  Aircraft  Fuel  Tanks 
Against  Ground  Fire  Explosion,  Report 
Number  DOT/FAA/AR-99/73,  dated 
December  1999. 

2.  The  evaluation  of  ground-based 
inerting  should  consider: 

a.  The  benefits  and  risks  of  limiting 
inerting  of  fuel  tanks  to  only  those  times 
when  conditions,  such  as  lower  fuel 
quantities  or  higher  temperatm-e  days, 
could  create  fiammable  vapors  in  the 
fuel  tank.  This  concept  would  be 
analogous  to  deicing  of  aircraft  when 
icing  conditions  exist. 

b.  Various  means  of  supplying 
nitrogen  (e.g..  liquid,  gaseous  separation 
technology;  centralized  plant  and/or 
storage  with  pipeline  distribution 
system  to  each  gate,  individual  trucks  to 
supply  each  airplane  after  refueling, 
individual  separation  systems  at  each 


gate,  etc.),  and  which  means  would  be 
most  effective  at  supplying  the  quantity 
of  nitrogen  needed  at  various  airports 
within  the  United  States  and. 
separately,  other  areas  of  the  world. 

c.  Methods  of  introducing  the 
nitrogen  gas  into  the  affected  fuel  tanks 
that  should  be  considered  include 
displacing  the  oxygen  in  fuel  tanks  with 
nitrogen  gas,  satxirating  the  fuel  with 
nitrogen  in  ground  storage  facilities  (for 
example,  in  the  trucks  or  central  storage 
tanks),  injecting  nitrogen  directly  into 
the  fuel  as  tbe  fuel  is  loaded  onto  the 
airplane,  and  combinations  of  methods. 

d.  The  benefits  and  risks  of  limiting 
inerting  of  fuel  tanks  to  only  those  fuel 
tanks  located  near  significant  heat 
sources,  such  as  center  wing  tanks 
located  above  air  conditioning  packs. 

3.  The  evaluation  of  on-board  ground- 
inerting  should  consider  the  benefits 
and  risks  of  limiting  inerting  of  fuel 
tanks  to  only  those  fuel  tanks  located 
near  significant  heat  sources,  such  as 
center  wing  tanks  located  above  air 
conditioning  packs. 

4.  The  evaluation  of  the  cost  of  an 
OBIGGS  for  application  to  new  type 
designs  should  assume  that  the  design 
can  be  optimized  in  the  initial  airplane 
design  phase  to  minimize  the  initial  and 
recurring  costs  of  a  system. 

5.  Evaluations  of  all  systems  should 
include  consideration  of  methods  to 
minimize  the  cost  of  the  system.  For 
example,  reliable  designs  with  little  or 
no  redundancy  should  be  considered, 
together  with  recommendations  for 
dispatch  relief  authorization  using  the 
master  minimum  equipment  list 
(MMEL)  in  the  event  of  a  system  failure 
or  malfunction  that  prevents  inerting 
one  or  more  affected  fuel  tanks. 

6.  Information  regarding  the 
secondary  effects  of  utilizing  these 
systems  (e.g.,  increased  extracted  engine 
power,  engine  bleed  air  supply, 
maintenance  impact,  airplane 
operational  performance  detriments, 
dispatch  reliability,  etc.)  must  be 
analyzed  and  provided  in  the  report. 

7.  In  the  event  that  the  working  group 
does  not  recommend  implementing  any 
of  the  approaches  described  in  this 
tasking  statement,  the  team  must 
identify  all  technical  limitations  for  that 
system  and  provide  an  estimate  of  the 
type  of  improvement  in  the  concept 
(i.e.,  maniifacturing,  installation, 
operation  and  maintenance  cost 
reduction,  etc.;  and/or  additional  safety 
benefit  required)  that  would  be  required 
to  make  it  practical  in  the  future. 

8.  In  addition,  guidance  is  sought  that 
will  describe  analysis  and/or  testing  that 
should  be  conducted  for  certification  of 
all  systems  recommended. 


Unless  the  working  group  produces 
data  that  demonstrates  otherwise,  for 
the  purposes  of  this  study  a  fuel  tank  is 
considered  inert  when  the  oxygen 
content  of  the  ullage  (vapor  space)  is 
less  than  ten  per  cent  by  volume. 

The  groimd-based  inerting  systems 
shall  provide  sufficient  nitrogen  to  inert 
the  affected  fuel  tanks  while  the 
airplanes  are  on  the  ground  after 
landing  and  before  taking  off  for  the 
following  flight.  In  addition  to  the 
ground  equipment  requirements  and 
airfi-ame  modifications  required  for  the 
nitrogen  distribution  system,  any 
airfi-ame  modifications  required  to  keep 
the  fuel  tank  inert  during  groimd 
operations,  takeoff,  climb,  and  cruise, 
until  the  fuel  tank  temperatures  fall 
below  the  lower  flammability  range, 
should  be  defined. 

The  on-board  ground  inerting  systems 
shall  be  capable  of  inerting  the  affected 
fuel  tanks  while  the  airplane  is  on  the 
ground  after  touchdown  and  before 
taking  off  for  the  followring  flight.  As  for 
the  ground -based  inerting  system,  in 
addition  to  the  inert  gas  supply 
equipment  and  distribution  system,  any 
airframe  modifications  required  to  keep 
the  fuel  tank  inert  during  groiuid 
operations,  takeoff,  climb,  and  cruise, 
until  the  time  the  fuel  tank  temperatures 
fall  below  the  lower  flammability  range, 
should  be  defined.  Consideration 
should  be  given  to  operating  the  on- 
board inert  gas  generating  system  during 
some  phases  of  flight  as  an  option  to 
installing  equipment  that  might 
otherwise  be  necessary  (e.g.,  vent 
system  valves)  to  keep  the  fuel  tank 
inert  during  those  phases  of  flight,  and 
as  a  cost  tradeoff  that  could  result  in 
reduced  equipment  size  requirements. 

The  data  in  the  report  will  be  used  by 
the  FAA  in  evaluating  if  a  practical 
means  of  inerting  fuel  tanks  can  be 
found  for  the  in-service  fleet,  new 
production  airplanes,  and  new  airplane 
designs.  The  FAA  may  propose 
regulations  to  further  require  reducing 
the  level  of  flammability  in  fuel  tanks  if 
studies,  including  this  ARAC  task  and 
independent  FAA  research  and 
development  programs,  indicate  that  a 
means  to  significantly  reduce  or 
eliminate  the  flammable  environment  in 
fuel  tanks,  beyond  that  already 
proposed  in  Notice  99-18.  is  practical. 
Such  a  proposal  would  be  consistent 
with  the  recommendations  made  by  the 
ARAC  Fuel  Tank  Harmonization 
Working  Group  in  their  July  1998 
report. 

The  report  shall  be  submitted  to  the 
FAA  within  12  months  after  the  date  of 
this  notice. 


43802 


Federal  Register/Vol.  65.  No.  136/Friday,  July  14,  2000/Notices 


AR.\C  Acceptance  of  Task 

.\RAC  has  accepted  this  task  and  has 
chosen  to  assign  it  to  a  new  Fuel  Tank 
Inerting  Harmonization  Working  Group. 
The  new  working  group  will  serve  as 
staff  to  the  ARAC  Executive  Committee 
to  assist  ARAC  in  the  analysis  of  the 
assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  them  to  the  FAA  as  ARAC 
recommendations. 

The  Fuel  Tank  Inerting 
Harmonization  Working  Group  should 
coordinate  with  other  harmonization 
working  groups,  organizations,  and 
specialists  as  appropriate.  The  working 
group  will  identify  to  ARAC  the  need 
for  additional  new  working  groups 
when  existing  groups  do  not  have  the 
appropriate  expertise  to  address  certain 
tasks. 

Working  Group  Activity 

The  Fuel  Tank  Inerting 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  ARAC  Executive 
Committee  meeting  held  following  the 
establishment  and  selection  of  the 
working  group. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  a  report  and/or  any  other 
collateral  docimients  the  working  group 
determines  to  be  appropriate. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  Executive 
Committee: 

Participation  in  the  Working  Group 

The  Fuel  Tank  Inerting 
Harmonization  Working  Group  will  be 
composed  of  experts  having  an  interest 
in  the  assigned  task.  Participants  of  the 
working  group  should  be  prepared  to 
devote  a  significant  portion  of  their  time 
to  the  ARAC  task  for  a  12-month  period. 
A  working  group  member  need  not  be 
a  representative  or  a  member  of  the 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
contact:  Regina  L.  Jones.  ARM-23, 
Office  of  Rulemaking,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9822,  fax  (202) 


267-5075,  or  e-mail 
Regina.Jones@faa.gov,  expressing  that 
desire,  describing  his  or  her  interest  in 
the  tasks,  and  stating  the  expertise  he  or 
she  would  bring  to  the  working  group. 
All  requests  to  participate  must  be 
received  no  later  than  August  1 1 .  2000. 
The  requests  will  be  reviewed  by  the 
ARAC  chair,  the  executive  director,  and 
the  working  group  chair,  and  the 
individuals  will  be  advised  whether  or 
not  requests  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  Executive 
Committee  will  be  open  to  the  public. 
Meetings  of  the  Fuel  Tank  Inerting 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  July  10, 
2000. 
Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  00-17860  Filed  7-11-00;  2:12  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.:  301091 

Aviation  Noise  Abatement  Policy  2000 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Proposed  policy  document, 
Request  for  comments. 

SUMMARY:  In  1976,  the  Department  of 
Transportation  published  its  Aviation 
Noise  Abatement  Policy,  which 
provided  a  course  of  action  for  reducing 
aviation  noise  impact.  The  principles 
contained  in  that  document  and 
subsequent  legislative  and  regulatory 
action  have  resulted  in  a  dramatic 
reduction  in  the  number  of  Americans 
adversely  exposed  to  aviation  noise. 
The  changes  in  transportation  use, 
public  expectations,  and  technology 
warrant  a  review  of  the  policy,  which 
the  Department  is  now  undertaking.  In 
particular,  the  Department  is 
considering  issuing  a  revised  policy 
statement,  which  may  extend  to  all 
forms  of  transportation  noise,  in  order  to 
provide  direction  to  its  efforts  over  the 
next  25  years. 


Although  the  1976  policy  document 
was  signed  by  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Federal  Aviation  Administration, 
the  future  document  will  be  divided 
into  two  parts:  first,  the  Secretary  will 
publish  a  policy  statement  broadly 
addressing  noise  concerns.  Based  on 
this  policy  statement,  the  FAA 
Administrator  will  issue  aviation  noise 
policy  guidelines. 

The  issuance  of  this  draft  document 
on  aviation  noise  abatement  represents 
a  first  step  in  a  process  to  develop  an 
aviation  noise  policy.  It  is  intended  to 
stimulate  ideas  that  will  result  in 
comments  to  the  public  docket.  These 
comments  will  be  evaluated,  along  with 
other  inputs,  in  the  development  of  a 
comprehensive  policy  statement  and 
guidance  document. 

This  proposed  FAA  policy  document 
reaffirms  and  incorporates  the  major 
tenets  of  the  1976  Aviation  Noise 
Abatement  Policy  and  includes 
subsequent  developments.  It 
summarizes  current  conditions  affecting 
aviation  and  sets  forth  goals,  policies, 
and  strategies  for  addressing  them.  This 
policy  document  also  outlines  the 
foundations  and  methodologies  for 
assessing  aviation  noise,  promoting 
research  and  development  in  aircraft 
noise  reduction  technology  and  noise 
abatement  procedures,  and  promoting 
compatible  usage  of  noise  impacted 
lands.  Finally,  it  presents  a  selective 
listing  of  reference  materials  that  form 
the  basis  for  the  Federal  Government's 
aviation  noise  policies. 
DATES:  Comments  must  be  received  on 
or  before  August  28,  2000. 
ADDRESSES:  Comments  should  be 
mailed  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  [30109],  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket  in 
Room  915G  on  weekdays  between  8:30 
a.m.  and  5:00  p.m.,  except  on  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Connor.  Noise  Division. 
AEE-100,  Office  of  Environment  and 
Energy.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone,  (202)  267-8933;  facsimile. 
(202) 267-5594. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  in\  ited  to  participate  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
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Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
policy.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA  public  contact 
concerned  with  the  substance  of  this 
d  icument  will  be  filed  iij  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  xxxxx."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Issued  in  Washington.  DC  on  July  7,  2000. 
fames  D.  Erickson, 

;  director  of  Environment  and  Energy. 

KAA  Aviation  Noise  Abatement  Policy 
2000 

Section  1:  Introduction 

The  first  comprehensive  aviation 
noise  abatement  policy  was  issued  by 
the  Secretary  of  Transportation  and  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  on  November  18, 
1976.  At  that  time,  six  to  seven  million 
.Americans  residing  near  airports  were 
exposed  to  significant  levels  of  aircraft 
noise — defined  by  FAA  as  those  areas  in 
which  noise  levels  are  Day-Night 
Average  Sound  Level  (DNL)  65  dB  or 
higher.  Aircraft  noise  had  become  a 
growing  problem  in  the  1960's  with  the 
introduction  of  jet  aircraft  and  the 
rapidly  increasing  number  of 
ciDirunercial  aircraft  operations  in  the 
United  States.  Aircraft  noise,  and  its 
adverse  impacts  on  residential  and  other 
noise  sensitive  land  uses,  was 
recognized  as  a  major  constraint  on  the 
further  development  of  the  aviation 
system,  threatening  to  limit  the  further 
construction  and  expansion  of  airports 
and  ground  access  to  them.  The  1976 
Policy  outlined  a  national  effort  under 
Federal  leadership  to  reduce  aircraft 
noise,  with  aircraft  noise  source 
reduction  being  a  key  component  of  the 
policy. 

The  1976  Policy  has  been  highly 
successful.  It  has  guided  actions  over  a 
period  of  almost  25  years  that  have 
substantially  reduced  aviation  noise  and 
its  impacts.  By  the  year  2000,  the  FAA 
estimates  that  there  will  be  about 
500,000  Americans  exposed  to 
significant  levels  of  aircraft  noise — 


down  substantially  from  the  six  to  seven 
million  people  exposed  in  1976.  Even  as 
noise  has  been  so  dramatically  reduced, 
the  national  aviation  system,  including 
the  airport  component  of  that  system 
where  aircraft  noise  is  the  most  severe, 
has  grown  significantly  in  this  last 
quarter  of  the  century. 

As  we  stand  at  the' threshold  of  the 
21st  century,  the  achievements  realized 
from  the  1976  Policy  provide  a  solid 
foimdation  for  the  future.  The 
successive  phaseouts  of  Stage  1  and 
Stage  2  aircraft  are  responsible  for  the 
larger  component  of  the  considerable 
success  in  reducing  noise  levels  around 
the  airports.  With  all  civil  turbojet 
aircraft  heavier  than  75.000  pounds  now 
Stage  3  compliant,  the  most  severe 
aircraft  noise  will  be  limited  to  within 
or  very  near  the  airport  boundaries.  The 
long-term  outlook  beyond  2000  is  for  k 
generally  stable  situation  with  respect  to 
noise  contours  around  airports, 
followed  by  further  reduction  as  the 
result  of  advances  in  noise  abatement 
technology  and  the  replacement  of 
hushkitted  Stage  3  airplanes  by  built — 
as  Stage  3  airplanes.  One  of  the 
cornerstones  of  the  FAA's  year  2000 
aviation  noise  abatement  policy  is  the 
continuation  of  aircraft  source-noise 
reduction.  The  FAA  is  aggressively 
pursuing  a  variety  of  approaches, 
including  source  noise  abatement 
technologies,  with  the  goal  of 
substantially  reducing  community  noise 
exposure.  In  late  1999.  the  Secretary  of 
Transportation  supported  this  effort  by 
announcing  as  one  of  his  flagship 
initiatives  the  need  for  more  stringent 
aircraft  noise  standards.  The  initiative 
states  "Promote  the  development  of 
international  certification  noise 
standards  for  turbojet  airplanes  that  will 
be  more  stringent  than  the  current  Stage 
3  standards;  and,  develop  models  to 
assess  new  noise  abatement 
technologies  that  will  encourage 
introduction  of  quieter  planes." 

The  21st  century  will  offer 
opportunities  for  additional  noise 
reduction  not  only  from  its  source, 
through  improved  aircraft  design,  but 
also  from  other  technological  advances. 
New  tools  such  as  Global  Positioning 
System  (GPS)  technology,  which  will  be 
used  for  greater  safety  and  efficiency  of 
air  transportation,  will  also  be  used  to 
mitigate  noise  by  keeping  aircraft  tightly 
within  their  designated  noise  corridors. 
Noise  abatement  flight  procedures  are 
constantly  evolving  with  advances  in 
technology,  improved  aircraft  design, 
and  more  refined  airspace  management 
procedures.  State-of-the-art  navigational 
technology  will  enable  us  to  refine  the 
ability  to  define,  and  the  pilot's  ability 
to  fly,  flight  tracks  with  increased 


precision  in  the  vicinity  of  noise 
sensitive  areas. 

The  continued  development  of 
aviation  growth  is  a  vital  element  of 
U.S.  transportation,  and  the  aviation 
industry  is,  in  turn,  a  powerful 
generator  of  economic  activity  and  jobs 
within  communities.  Notwithstanding 
anticipated  technological 
improvements,  aircraft  noise  will 
remain  and  will  be  a  pivotal  quality-of- 
life  issue.  While  the  niunber  of 
Americans  exposed  to  significant  levels 
of  aviation  noise  has  been  dramatically 
reduced  since  the  1976  Policy  was 
issued,  a  large  number  of  people  still 
remain  so  impacted.  Furthermore,  even 
as  Americans  stimulate  aviation  growth 
by  their  increased  air  travel,  they  also 
express  an  ever-increasing  desire  for  a 
quieter  neighborhood  environment.  As 
significant  noise  around  the  Nation's 
airports  is  dramatically  reduced,  people 
will  direct  more  attention  to  the  lower 
but  still  annoying  noise  levels.  Unless 
aircraft  noise  is  addressed  with  purpose 
and  vigor,  it  will  likely  become  a 
potential  impediment  to  the  robust 
airport  and  aviation  system  growth  and 
operation  that  will  be  needed  as  public 
demand  for  access  to  aviation  services 
continues  to  grow. 

The  FAA  continues  to  place  great 
emphasis  on  reducing  the  niumber  of 
persons  residing  in  areas  of  significant 
noise  exposure  around  airports.  Each 
curport  with  areas  of  significant  noise 
exposure  outside  its  boundary  is 
encouraged  to  evaluate  its  ciirrent  and 
projected  noise  levels,  and  to  develop  a 
program  that  both  reduces  the  number 
of  persons  significantly  impacted  by 
noise,  and  prevents  new  noncompatible 
development  from  occurring.  This  may 
be  accomplished  through  either  the 
Federal  voluntary  airpSrt  noise 
compatibility  planning  process,  with 
FAA  technical  and  financial  assistance, 
or  through  a  locally-determined  process. 
Community  involvement  is  a  critical 
part  of  airport  noise  compatibility 
planning.  It  serves  to  provide  input  on 
noise  mitigation  measures  that  are  the 
most  desirable  to  airport  neighbors, 
while  informing  the  public  of  the 
technical  and  reasonable  limits  to  noise 
reduction. 

Noise  relief  continues  to  be  a  shared 
responsibility,  as  described  in  the  1976 
Policy.  The  FAA  and  the  aviation 
industry  have  the  primary  responsibility 
to  address  aircraft  source  noise, 
technological  advances,  and  air  traffic 
procedures.  Airport  proprietors.  State 
and  local  governments,  and  citizens 
have  the  primary  responsibility  to 
address  airport  noise  compatibility 
planning  and  local  land  use  planning 
and  zone.  The  airport  operator  must  be 
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involved  in  local  land  use  planning  and 
control  efforts  on  a  continuing  basis. 

The  1976  Policy  encouraged  airport 
proprietors  and  others  to  consult  with 
FAA  about  their  plans  and  proposals 
and  to  suggest  innovative  ways  to  meet 
the  noise  problem  in  their  commimities. 
Airport  proprietors  were  encouraged  to 
consult  and  review  proposals  to  restrict 
use  with  airport  users  and  the  FAA 
before  implementation.  FAA  advised 
airports  so  that  "uncoordinated  and 
unilateral  restrictions  at  various 
individual  airports  do  not  work 
separately  or  in  combination  to  create 
an  undue  burden  on  foreign  or  interstate 
conmierce,  unjustly  discriminate,  or 
conflict  with  FAA's  statutory 
authority."  This  policy  foreshadowed 
the  national  noise  policy  announced  by 
the  Airport  Noise  and  Capacity  Act  of 
1990  (ANCA).  Citing  similar  concerns, 
the  Act,  among  other  things,  established 
a  national  program  for  review  of  airport 
Noise  and  access  restriction  proposals. 

At  the  time  of  the  1976  Policy,  before 
the  phaseout  of  Stage  1 ,  there  was 
limited  potential  for  effective  control  of 
the  sizeable  land  area  subjected  to 
significant  noise  levels.  Land  use 
solutions  were  to  a  large  extent  beyond 
the  reach  of  local  affected  commimities 
until  effective  aircraft  source  noise 
reduction  was  implemented.  However, 
with  the  year  2000  phaseout  of  Stage  2, 
compatible  land  use  has  become  a 
viable,  effective,  and  necessary  solution. 
With  the  vast  reduction  in  land  area  that 
is  significantly  impacted  by  aviation 
noise,  the  major  actions  needed  at  the 
beginning  of  the  2000's  decade  to 
achieve  and  maintain  noise 
compatibility  around  airports  are  land 
use  and  developmental  actions  outside 
the  airport  boundary  appropriate  to  the 
airport's  remaining  and  futiire  noise. 

The  Federal  Government  generally 
does  not  control  land  use — zoning 
authority  is  reserved  to  the  States  and 
their  subdivisions.  The  FAA  has 
established  a  compatible  land  use 
initiative  program  to  encourage  and 
guide  State  and  local  govenmients 
having  land  use  control  authority,  to 
exercise  that  authority  in  a  way  that 
serves  both  the  airport  and  the 
community.  Jurisdictions  are 
particidarly  urged  to  refrain  from 
permitting  noise  sensitive  land  uses  to 
develop  ever  closer  to  airports  as  the 
Stage  2  phaseout  shrinks  their  noise 
contours.  In  some  communities,  it  may 
be  possible  to  establish  a  broad  noise 
buffer  beyond  areas  of  significant  noise 
exposure,  between  the  airport  and  the 
community,  where  noise  sensitive  land 
uses  would  either  be  prohibited  or 
remediated  in  some  way.  Noise  buffers 
are  subject  to  determinations  of  local 


feasibility  and  decisions.  The  FAA  will 
respect  and  support  such  locally 
established  buffers. 

Beyond  the  airports'  environs,  with 
responsible  airspace  management  and 
safety  being  the  first  consideration,  the 
FAA's  goal  is  to  design  prospective  air 
traffic  routes  and  procedures  to 
minimize  noise  consistent  with  local 
consensus.  The  FAA  will  carefully 
review  the  noise  impact  of  prospective 
changes  to  air  traffic  routes  and 
procedures  on  communities  and,  in 
response  to  requests,  will  consider 
alternatives  to  minimize  noise  sensitive 
areas  as  described  above.  Locations  with 
unique  noise  sensitivities  in  national 
parks,  national  wildlife  refuges,  and 
other  Federally  managed  areas  merit 
and  will  receive  special  consideration  as 
FAA  manages  the  navigable  airspace 
and  evaluates  aviation  actions  that  raise 
noise  concerns  for  these  areas. 

The  1976  Policy  initiated  the  first 
pilot  program  under  which  the  Federal 
government  funded  up  to  25  airport 
noise  control  plans  a  year.  That  modest 
beginning  was  expanded  in  the  1980's 
and  1990's  by  legislation  and  policies. 
By  the  end  of  the  century,  the  FAA  had 
issued  Airport  Improvement  Program 
(AIP)  grants  for  over  $2.6  billion  from  an 
earmarked  noise  set-aside.  Since  the 
statutory  establishment  of  the  Passenger 
Facility  Charge  (PFC)  program  in  1990, 
the  FAj\  has  approved  PFC  collection  at 
commercial  service  airports  exceeding 
$1.6  billion  for  noise  mitigation 
projects.  Additional  AIP  funding  is 
provided  to  mitigate  the  noise  impact  of 
airport  expansion  projects.  In  addition 
to  these  Federal  administered  funds, 
airports  finance  substantial  noise 
mitigation  with  locally  generated  funds. 
U.S.  Department  of  Transportation 
(DOT)  policy  on  airport  rates  and 
charges  identifies  aircraft  noise 
abatement  and  mitigation  as  an 
environmental  cost  recoverable  through 
fees  charged  to  air  carriers  for  the  use  of 
airport  facilities  and  services.  All 
funding  soiu'ces  must  be  used 
responsibly  to  ensure  continuing  strong 
financial  support  for  noise  mitigation, 
including  exploration  of  irmovative 
financing  and  creative  public/private 
partnerships.  In  summary,  the  FAA's 
year  2000  aviation  noise  abatement 
goals  are  the  following: 

•  Continue  to  reduce  aircraft  noise  at 
its  source. 

•  Use  new  technologies  to  mitigate 
noise  impacts. 

•  Bring  existing  land  uses  into 
compatibility  with  levels  of  significant 
noise  exposure  aroimd  airports,  and 
prevent  the  development  of  new 
noncompatible  uses  in  these  areas. 


•  Design  prospective  air  traffic  routes 
and  procedures  to  minimize  aviation 
noise  impacts  in  areas  beyond  legal 
jurisdiction  of  airport  proprietors, 
consistent  with  local  consensus  and  safe 
and  efficient  use  of  the  navigable 
airspace. 

•  Provide  special  consideration  to 
locations  in  national  parks  and  other 
Federally  managed  areas  having  unique 
noise  sensitivities. 

•  Ensure  strong  financial  support  for 
noise  compatibility  planning  and  for 
mitigation  projects. 

This  document  is  comprised  of  five 
sections  plus  an  appendix  of  references, 
with  this  introduction  being  Section  1 . 
Section  2  is  the  heart  of  the  policy,  and 
outlines  FAA's  noise  goals  and  policies, 
with  a  brief  discussion  of  each  policy 
element.  Section  3  describes  the  legal   . 
and  regulatory  fi"amework  governing 
aviation  noise  and  the  shared 
responsibilities  of  all  those  who  must 
act  in  complementary  ways  to  mitigate 
the  noise  problem — government, 
aviation,  and  private  citizens.  Section  4 
presents  the  FAA's'  methods  and 
standards  for  measuring  and  assessing 
noise  impacts,  which  are  derived  from 
scientific  research  and  a  series  of 
Federal  interagency  committee  reviews. 
Section  5  provides  greater  detail  on 
aircraft  source  noise  reduction,  history, 
research,  and  futxu-e  prospects. 

As  stated  previously,  the  1976  Policy 
has  served  the  nation  well.  This 
comprehensive  update  to  that  Policy 
seeks  to  build  upon  ANCA  and  meet  the 
challenges  of  the  first  part  of  the  21st 
centiuy.  It  is  a  task  that  must  be  shared 
by  government  at  all  levels,  by  the 
aviation  industry,  and  by  citizens. 
Solutions  depend  on  technological 
advances,  solid  airport  noise 
compatibility  programs,  strong  land  use 
commitments,  noise-responsible 
airspace  management,  and  adequate 
financial  resources. 

Section  2:  Goals  and  Policies 

This  section  is  the  heart  of  the 
Aviation  Noise  Abatement  Policy.  It 
outlines  FAA's  noise  goals  and  policies, 
and  provides  a  brief  discussion  of  each 
element.  This  policy  fully  incorporates 
and  amplifies,  clarifies,  and 
supplements  the  1976  Policy,  based 
upon  our  experience  and  changing 
needs. 

2.1     Aviation  Noise  Goals 

Since  it  was  issued,  the  1976  Policy 
has  successfully  guided  actions  on  civil 
aviation  noise  in  the  United  States.  To 
keep  pace  with  changing  technology 
and  the  projected  growth  in  aircraft 
operations,  the  FAA  must  set  realistic 
and  achievable  aviation  noise  goals,  and 
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develop  new  policies  to  support  the 
safety  and  efficiency  of  the  National 
Airspace  System  (NAS)  while  seeking  to 
minimize  the  adverse  impacts  of 
aviation  noise  on  people  and  the 
environment.  Building  on  past 
successes  in  the  area  of  aviation  noise, 
the  FAA's  goals  are  to: 

Goal  1 :  Continue  to  reduce  aircraft  noise 
at  the  source 

The  successive  phaseouts  of  noisier 
Stage  1  and  Stage  2  aircraft  have  been 
largely  responsible  for  the  considerable 
reduction  in  the  number  of  persons 
exposed  to  significant  levels  of  aircraft 
noise  in  the  United  States.  Ongoing 
research  and  development  programs  by 
FAA,  NASA,  and  industry  to  develop 
fiuieter  aircraft,  combined  with 
J  fgulatory  action  by  FAA  will  result  in 
achievable  futiu-e  reductions  in  the 
number  of  persons  exposed  to 
significant  levels  of  aircraft  noise. 

(Joal  2:  Use  new  technologies  to  mitigate 
noise  impacts 

New  technologies  bring  with  them  the 
c  hallenge  to  integrate  noise  planning 
nnd  mitigation  into  their  deployment. 
(JPS,  automated  flight  guidance,  free 
flight,  and  other  innovations  will  all  be 
examined  for  their  potential  to  mitigate 
noise  impacts  while  improving  safety 
and  efficiency. 

Goal  3:  Encourage  development  of 
compatible  land  uses  in  areas 
experiencing  significant  noise  exposure 
around  airports,  to  the  extent  feasible, 
and  prevent  the  development  of  new 
noncompatible  uses  in  these  areas 

In  the  year  2000,  there  will  still  be  an 
estimated  500,000  Americans  residing 
in  areas  of  significant  noise  exposure.  A 
top  priority  for  2000  and  beyond  will  be 
to  achieve  compatibility  in  these  areas. 
It  is  important  that  there  be  a 
corresponding  emphasis  on  protecting 
these  gains  by  preventing  new  noise 
sensitive  land  uses  from  becoming 
established  in  these  areas,  through 
stronger  State  and  local  land  use 
commitments.  The  FAA's  airport  noise 
compatibility  program  and  compatible 
land  use — have  and  will  continue  to 
support  this  goal. 

Goal  4:  Design  air  traffic  routes  and 
procedures  to  minimize  aviation  noise 
impacts  in  areas  beyond  the  legal 
jurisdiction  of  the  airport  proprietor, 
consistent  with  local  consensus  and  safe 
and  efficient  use  of  the  navigable 
airspace 

The  trend  in  recent  decades  has  been 
a  growing  expectation  by  Americans  of 
continuing  environmental 
improvement,  including  a  quieter  noise 


environment.  In  the  airport  environs. 
State  and  local  jurisdictions  are  strongly 
encouraged  to  prevent  noise  sensitive 
land  uses  from  developing  ever  more 
closely  to  airports  as  noise  contours 
shrink  with  the  transition  to  an  all  Stage 
3  fleet.  Creating  an  extra  margin  of  noise 
buffer  outside  significant  noise  exposure 
areas  is  possible  for  some  communities, 
and  locally-established  buffers  will  be 
supported  and  respected  by  the  FAA — 
where  a  community  has  adopted  and 
implemented  noise  standards  which  are 
more  stringent  than  FAA's  noise 
compatibility  standards,  FAA  will 
respect  those  local  standards  in  its 
actions  which  could  cause  growth  of  the 
airport's  noise  contours,  through 
appropriate  mitigation  actions. 

Goal  5:  Provide  specific  consideration  to 
locations  in  national  parks  and  other 
Federally  managed  areas  having  unique 
noise  sensitivities 

The  American  heritage  is  enriched 
with  national  parks,  national  wildlife 
refuges,  and  other  Federally  managed 
areas  containing  locations  with  unique 
noise  sensitivities.  These  locations  merit 
specific  noise  considerations  as  the  FAA 
manages  the  navigable  airspace  and 
evaluates  other  aviation  actions. 

Goal  6:  Ensure  strong  financial  support 
for  noise  compatibility  plaiming  and  for 
mitigation  projects 

The  1976  Policy  opened  the  door  to 
Federal  funding  of  local  noise 
abatement  planning  and  programs.  That 
modest  beginning  has  since  grown  into 
a  sizeable  noise  set  aside  in  Airport 
Improvement  Program  funding,  and  was 
joined  in  the  1990s  by  the  use  of 
Passenger  Facility'  Charges  and  more 
substantial  contributions  from  airport 
revenues  to  fund  noise  mitigation. 
Futxire  reliable  sources  of  funding  are 
vital,  including  the  exploration  of 
innovative  finance  programs  and 
public/private  partnerships  to  accelerate 
adequate  financing  of  noise  mitigation 
projects. 

2.2    Aviation  Noise  Policies 

The  seven  elements  comprising  FAA's 
policies  to  achieve  the  aviation  noise 
goals  outlined  above  are  as  follows: 

1 .  The  FAA  will  aggressively  piu-sue 
the  development  and  prescription  of  a 
new  generation  of  more  stringent  noise 
standards  and  regulations  in  order  to 
protect  public  health  and  welfare. 

2.  The  FAA  will  examine  new 
operational  technologies  for  their 
potential  to  mitigate  noise  impacts 
while  maximizing  aviation  system 
efficiencies. 

3.  The  FAA  will  carefully  review  the 
noise  impacts  of  prospective  changes  to 


air  traffic  routes  and  procedures  and,  in 
response  to  requests,  will  consider 
alternative  actions  to  minimize  noise 
impacts  for  residents  of  communities 
surrounding  airports  and  for  noise 
sensitive  areas  that  are  outside  the 
airport  proprietor's  legal  area  of  interest. 

4.  The  FAA  will  encourage  airport 
proprietors,  in  consultation  with  airport 
users,  local  planning  officials,  and  the 
interested  public,  to  implement  airport 
noise  compatibility  programs  that  will 
reduce  existing  noncompatible  land 
uses  around  airports,  and  prevent  new 
noncompatible  uses. 

5.  As  requested,  the  FAA  will  assist 
State  and  local  governments  and 
plaiming  agencies  in  establishing 
policies  and  practices  to  minimize  noise 
sensitive  land  uses  around  airports, 
including  locally  determined  buffers 
outside  areas  of  significant  noise 
exposure. 

6.  The  FAA  will  take  into  account  the 
specific  circimistances  of  locations  in 
national  parks  and  other  Federally 
managed  areas  with  unique  noise 
sensitivities  in  managing  the  navigable 
airspace  and  evaluating  proposed  FAA 
actions  that  raise  aviation  noise 
concerns. 

7.  The  FAA  will  continue  strong 
support  for  noise  compatibility  planning 
and  noise^  mitigation  projects  with 
financial  programs  under  its 
jurisdiction,  with  airport  rates  and 
charges  policy,  and  by  encouraging 
innovative  funding  mechanisms 
including  creative  public/private 
partnerships. 

2.3    Discussion  of  Noise  Policy 
Elements 

The  above  seven  elements  that 
together  comprise  the  FAA's  year  2000 
aviation  noise  abatement  policy  are 
briefly  discussed  by  number  in  the 
remainder  of  this  section. 

Policy  Element  1:  Aircraft  Source  Noise 
Reduction 

The  FAA  will  aggressively  pursue  the 
development  and  prescription  of  a  new 
generation  of  more  stringent  noise 
standards  and  regulations  in  order  to 
protect  public  health  and  welfare. 

Discussion:  Although  the  reductions 
in  noise  impacted  populations  and  the 
reductions  in  new  noncompatible  uses 
resulting  from  the  airport  noise 
compatibility  program  have  been 
significant,  over  the  last  quarter  century 
the  reduction  of  aircraft  noise  at  its 
source  has  provided  the  greater  amount 
of  noise  relief  to  the  public.  The  FAA 
has  a  long-standing  commitment  to 
achieve  increasingly  effective  source 
noise  reduction  and.  in  accordance  with 
the  Secretary  of  Transportation's 
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flagship  initiative,  is  aggressively 
pursuing  the  development  of  even  more 
stringent  noise  standards.  In  1968,  the 
FAA  first  began  developing  noise 
certification  standards,  initially  for 
measuring  and  later  for  limiting  aircraft 
source  noise.  These  certification 
standards,  which  paralleled 
technological  improvements  in  airplane 
engine  design,  were  codified  as  14  CFR 
Part  36  (Part  36).  Effective  December  1, 
1969,  Part  36  set  limits  on  noise 
emissions  of  large  turbojet  aircraft  of 
new  design  by  establishing  Stage  2 
certification  standards.  The  Noise 
Control  Act  of  1972  (49  U.S.C.  44709, 
44715)  gave  the  FAA  broader  authority 
to  set  limits  for  aircraft  soiut:e  noise. 
Using  this  authority,  the  FAA 
established  more  stringent  Stage  3 
standards  in  Part  36,  set  limits  on  source 
noise  for  all  newly  produced  airplanes, 
and  required  in  14  CFR  Part  91  {Part  91) 
the  phaseout  of  Stage  1  tiu-bojet  aircraft 
over  75.000  pounds  by  January  1,  1985. 

Stage  3  Transition 

The  Airport  Noise  and  Capacity  Act  of 
1990  (ANCA)  required  the  phased 
elimination  of  Stage  2  turbojet  airplanes 
weighing  more  than  75,000  pounds 
operating  in  the  contiguous  United 
States.  After  December  31,  1999,  civil 
turbojet  airplanes  over  75,000  pounds 
must  be  Stage  3  compliant  to  operate 
within  the  contiguous  48  states.  To 
bring  about  the  earliest  feasible 
reduction  of  noise  levels,  interim 
compliance  deadlines  of  1994,  1996, 
and  1998  were  established  in  the 
general  operating  rules  (Part  91 ,  Subpart 
1). 

The  Stage  2  phaseout  regulations 
required  all  operators  of  affected 
airplanes  to  report  compliance  progress 
to  the  FAA  on  an  annual  basis.  The 
regulations  also  provided  separate 
criteria  for  interim  and  final  compliance 
waivers.  As  prescribed  in  the  ANCA,  a 
final  compliance  waiver  could  only  be 
granted  to  a  domestic  air  carrier  that  had 
achieved  a  fleet  mix  of  at  least  85 
percent  Stage  3  airplanes  by  July  1, 
1999 — no  waiver  may  extend  beyond 
December  31,  2003.  The  benefits  of  the 
Stage  3  transition  will  continue  to 
accrue  after  complfetion  of  the  Statutory 
compliance  process.  Newly 
manufactured  Stage  3  aircraft  are  quieter 
than  their  predecessors,  and 
significantly  quieter  than  older 
hushkitted  Stage  3  airplanes.  Even  with 
substantial  growth  in  operations,  noise 
contours  around  many  U.S.  airports  will 
continue  to  shrink  as  hushkitted  and 
older  Stage  3  airplanes  reach  the  end  of 
their  service  lives  and  are  replaced  by 
newer  airplanes. 


Source  Noise  Research 

In  early  1992,  the  FAA  and  NASA 
began  co-sponsorship  of  a  multiyear 
program  focused  on  achieving 
significant  advances  in  noise  reduction 
technology.  In  October  1992,  Congress 
reinforced  this  effort  by  mandating  that 
the  FAA  and  NASA  jointly  conduct  an 
aircraft  noise  reduction  research 
program  with  the  goal  of  developing 
technologies  for  subsonic  jet  aircraft  to 
operate  at  reduced  noise  levels.  The  goal 
of  this  program  is  to  identify  noise 
reduction  technology  to  reduce  the 
community  noise  impacts  of  future 
subsonic  airplanes  by  10  dB  (relative  to 
1992  technology)  by  the  year  2001. 
Based  on  the  progress  in  this  program 
and  in  fulfillment  of  its  legislative 
mandate,  the  FAA  plans  to  amend 
aircraft  noise  standards  and  regulations 
during  the  first  decade  of  the  century  to 
take  advantage  of  feasible  noise 
reduction  technologies. 

In  addition,  the  FAA  is  supporting 
NASA's  proposal  to  extend  the  research 
program  in  order  to  reach  the  enabling 
technology  goals  in  its  own 
"Aeronautics  &  Space  Transportation 
Technology:  Three  Pillars  for  Success" 
program.  Working  closely  with  industry, 
government,  and  academia,  NASA  has 
set  bold  goals  to  sustain  U.S.  leadership 
in  civil  aeronautics  and  space.  The  goals 
are  grouped  into  Three  Pillars;  "Global 
Civil  Aviation,"  Revolutionary 
Technology  Leaps,  and  "Access  to 
Space."  Included  among  the  ten 
enabling  technology  goals  of  the 
program  is  "Environmental 
Compatibility."  Its  noise  goal  is  to 
reduce  the  perceived  noise  levels  of 
future  aircraft  by  a  factor  of  two  by  2007 
and  by  a  factor  of  four  by  2022, 
compared  to  1995  technology.  This 
effort  could  result  in  even  greater 
aircraft  source  noise  reductions. 

The  FAA  is  also  a  major  participant 
on  an  ICAO  Committee  on  Aviation 
Environmental  Protection  (CAEP) 
technical  working  group  that  is 
formulating  proposals  for  an  increase  in 
stringency  of  the  international  noise 
standard  for  subsonic  jet  and  large 
propeller-driven  airplanes.  The  FAA 
plans  to  set  new  Stage  4  standards  by 
early  in  the  next  century.  New  standards 
would  result  in  a  future  timed  transition 
to  a  generation  of  airplanes  quieter  than 
Stage  3,  similar  to  source-noise 
reduction  transitions  that  have  been 
implemented  since  the  1976  Policy. 

Future  Supersonic  Transport  (SST) 
Airplanes 

With  respect  to  future  SST  airplanes, 
specific  noise  standards  have  not  yet 
been  established.  The  FAA  anticipates 


that  any  futiire  standards  for  SST 
airplanes  would  be  proposed  so  as  to 
produce  no  greater  noise  impact  on  a 
community  than  a  subsonic  airplane 
certified  to  Stage  3  noise  limits. 
Accordingly,  the  Stage  3  noise  limits 
prescribed  in  Part .36  for  subsonic 
airplanes  may  be  used  as  guidelines  for 
developing  any  future  SST  airplanes. 
This  policy  is  consistent  with  Chapter  4 
of  the  International  Civil  Aviation 
Organization's  Annex  16,  Volume  1, 
which  states  that  Chapter  3  (equivalent 
to  Stage  3)  noise  levels  applicable  to 
subsonic  airplanes  may  be  used  as 
guidelines  for  future  SST  airplanes.  Any 
provisions  for  noise  certification  of 
future  SST  airplanes  will  give 
consideration,  to  the  extent  possible,  to 
the  unique  operational  flight 
characteristics  of  future  SST  designs. 

Policy  Element  2:  New  Operational 
Technologies 

The  FAA  will  examine  new 
operational  technologies  for  their 
potential  to  mitigate  noise  impacts 
while  maximizing  aviation  system 
efficiencies. 

Discussion:  The  National  Airspace 
System  (NAS)  is  the  infrastructure 
within  which  aviation  operates  in  the 
United  States.  The  NAS  includes 
airports,  automated  flight  service 
stations,  air  traffic  control  towers, 
terminal  radar  control  facilities,  and  en 
route  air  traffic  control  centers.  The 
FAA  continually  seeks  to  improve 
various  aspects  of  the  NAS.  In  1996,  the 
FAA  began  to  develop  a  NAS 
modernization  plan  to  define  what  the 
aviation  system  of  the  future  would  look 
like  and  how  it  would  be  implemented. 
This  plan — termed  the  NAS 
architecture — is  a  collaborative  effort 
between  the  FAA  and  the  aviation 
community.  Several  NAS  modernization 
prog^a^ls  have  the  potential  to  influence 
aviation  noise. 

GPS  Augmentation 

It  appears  that  the  principal 
navigation  system  for  the  21st  centiu7 
will  be  based  upon  the  Global 
Navigation  Satellite  System  (GNSS).  The 
Global  Positioning  System  (GPS) 
provides  a  practical  starting  point  for 
eventual  development  of  the  GNSS,  but 
will  not  totally  satisfy  all  civil  aviation 
requirements  for  navigation  and 
landing.  For  use  in  civil  aviation, 
augmentations  are  required  to  improve 
GPS  accuracy  for  precision  approaches, 
provide  integrity  and  continuity  for  all 
phases  of  flight,  and  provide  availability 
necessary  to  meet  radio  navigation 
requirements.  These  GPS  augmentations 
are  being  implemented  incrementally. 


The  first  augmentation  being 
developed  in  the  United  States  is  the 
Wide  Area  Augmentation  System 
(WAAS).  The  WAAS  is  a  safety-critical 
navigation  system  that  will  provide  a 
quality  of  positioning  information  never 
before  available  to  the  aviation 
community.  It  is  a  geographically 
expansive  augmentation  to  the  basic 
GPS  service.  The  WAAS  improves  the 
accuracy,  integrity,  and  availability  of 
the  basic  GPS  signals.  When  fully 
implemented,  this  system  will  allow 
GPS  to  be  used  as  a  primary  navigation 
system  from  departure  through  Category 
I  precision  approach.  The  wide  area  of 
coverage  for  this  system  includes  the 
entire  United  States  and  portions  of 
Canada  and  Mexico.  WAAS  will  be 
deployed  in  phases.  The  final  operating 
capability  will  satisfy  enroute  through 
Category  I  precision  approach  capability 
requirements  for  using  GPS/WAAS  as 
the  only  radio  navigation  aid. 

Another  augmentation  to  the  GPS 
signal  being  developed  in  the  United 
States  is  the  Local  Area  Augmentation 
System  (LAAS).  The  LAAS  is  intended 
to  complement  the  WAAS.  Together,  the 
two  systems  will  supply  users  of  the 
NAS  with  seamless  satellite  based 
navigation  for  all  phases  of  flight.  In 
practical  terms,  this  means  that  at 
locations  where  the  WAAS  is  unable  to 
meet  existing  navigation  and  landing 
requirements,  the  LAAS  will  fulfill 
those  requirements.  The  LAAS  will 
meet  the  more  stringent  Category  II/III 
requirements  that  exist  at  selected 
locations  throughout  the  United  States. 
The  LAAS  will  be  implemented  in 
stages,  with  full  completion  expected  in 
2006. 

When  fully  implemented,  these 
U'AAS  and  LAAS  enhancements  to  the 
CJPS  will  permit  greater  precision  in 
directing  aircraft  operations  than 
currently  is  available.  The  FAA 
anticipates  that  this  increased  precision 
will  permit  the  refinement  of 
procedures,  particularly  airport 
approaches  and  departures,  to  abate 
aircraft  noise  and  minimize  exposure 
levels  in  noise  sensitive  areas. 

Automated  Flight  Guidance 

I  Automated  flight  guidance 
capabilities  have  steadily  increased  and 
improved  with  time.  Air  carrier  crews 
now  routinely  use  autoflight  featiires 
that  are  operational  during  takeoff  and 
landing.  An  Auto  Flight  Guidance 
System  (AFGS)  includes  features  such 
as  an  autopilot,  autothrottles,  displays, 
and  controls  that  are  interconnected  in 
such  a  manner  as  to  allow  the  crew  to 
automatically  control  the  aircraft's 
lateral  and  vertical  flight  path  and 
speed.  A  flight  management  system 
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(FMS)  is  sometimes  associated  with  an 
AFGS.  An  FMS  is  an  integrated  system 
used  by  flight  crews  for  flight  plaiming, 
navigation,  performance  management, 
aircraft  guidance  and  flight  progress 
monitoring.  Some  aircraft  now  have 
automated  features  identified  for 
operations  specifically  at  low 
altitudes — for  noise  abatement— which 
when  used,  contribute  to  performance, 
workload,  cost,  noise,  and  safety 
benefits.  Such  featxires  are  certificated 
on  the  aircraft  by  either  type 
certification  or  supplemental  type 
certification. 

Free  Flight 

The  introduction  of  technologies  such 
as  GPS  and  Auto  Flight  Guidance  allows 
the  future  NAS  Architecture  to  be  built 
on  a  concept  of  air  traffic  management 
called  "fi^e  flight."  This  concept  is 
predicated  on  greater  sharing  of 
information  between  pilots  cuid  air 
traffic  controllers  to  facilitate  air  trafiic 
management.  It  is  designed  to  permit 
aircraft  operators  to  select  their  own 
routes  as  alternatives  to  the  published 
preferred  instrument  flight  rule  (EFR) 
routes,  thereby  removing  the  constraints 
currently  imposed  on  these  users.  By 
providing  increased  controller-planning 
support  through  decision  support  tools, 
pilots  will  be  permitted  to  select  the 
most  direct,  cost-effective  routes 
between  takeoff  and  landing.  As  traffic 
density  increases  however,  the  free 
flight  concept  calls  for  structured  flow. 
The  same  tools  that  provide  flexibility 
en  route  and  in  low-density  traffic  areas 
will  also  help  ensure  the  most  efficient 
flow  within  a  highly  structured  airspace 
such  as  a  terminal  area. 

Free  flight  is  being  implemented 
incrementally.  Many  of  the  tools 
necessary  to  achieve  fi-ee  flight  are 
currently  available;  others  are  still  being 
developed.  Enhanced  satellite 
navigation  will  significantly  enhance 
fi-ee  flight  capability.  Full 
implementation  will  occur  as 
procedures  are  modified  and 
technologies  become  available  and  are 
acquired  by  users  and  service  providers. 
The  dispersal  of  aircraft  at  higher 
altitudes  because  of  fi-ee  flight  can 
reduce  lower-level  noise  exposure  on 
the  ground.  At  lower  altitudes,  such  as 
when  approaching  and  departing 
airports,  it  would  normally  be  more 
desirable  to  concentrate  flights  (and 
noise)  over  those  areas  least  sensitive  to 
noise  rather  than  dispensing  the  aircraft. 
Here,  free  flight's  technology  may  also 
have  applicability  to  landing,  takeoff, 
and  lower  altitude  flight  tracks,  by 
safely  concentrating  aircraft  into 
narrowly  defined  corridors  which  have 
been  protected  from  noise  sensitive 


development  and  helping  them  to  avoid 
the  more  noise  sensitive  land  areas. 

Policy  Element  3:  Air  Traffic 
Procedures 

The  FAA  will  carefully  review  the 
noise  impact  of  prospective  changes  to 
air  traffic  routes  and  procedures  and  in 
designing  these  changes  will  consider 
actions  to  minimize  noise  impacts  for 
residents  of  communities  surrounding 
airports  and  for  noise  sensitive  areas 
that  are  outside  the  airport  proprietor's 
legal  area  of  interest  consistent  with 
safety,  efficiency,  and  local  consensus. 

Discussion:  By  law,  the  FAA  has  the 
sole  authority  to  establish  flight 
operational  procedures  and  to  manage 
the  air  traffic  control  system  and 
navigable  airspace  in  the  United  States. 
The  FAA  is  responsible  for  evaluating 
actions  under  the  National 
Environmental  Policy  Act  (NEPA).  The 
FAA's  environmental  goal  is  to  make 
and  implement  air  traffic  decisions  that 
minimize  the  noise  and  other 
environmental  impacts  on  residential 
and  other  noise  sensitive  areas, 
consistent  with  the  highest  standards  of 
aviation  safety  and  the  need  for  effective 
and  efficient  air  trafiic  management. 
FAA's  Community  Involvement  Policy 
ensures  that  FAA  will  seek  and  consider 
community  input  before  making 
decisions  that  affect  the  pubfic.  This 
policy  emphasizes  active,  early,  and 
continuous  communication  with 
affected  members  of  the  public 
throughout  the  NEPA  process. 

Airspace  Changes 

The  basic  structure  of  the  airspace  has 
not  changed  appreciably  over  the  last 
ten  years.  However,  in  that  decade 
aircraft,  navigation  aides,  and 
technology  in  general  have  advanced  by 
several  generations.  Free  flight  has  been 
established  as  the  key  direction  for  the 
evolution  of  the  NAS.  Airspace  is  a 
major  component  of  the  free  flight 
concept.  These  advances  create  the  need 
to  redesign  the  airspace  to  meet 
evolving  needs.  Changes  in  airspace 
configuration,  architecture,  or  structiu* 
will  have  implications  for  air  traffic 
control,  air  traffic  management,  the  user 
community,  and  the  environment. 

The  FAA's  policy  is  to  ensure 
appropriate  consideration  of  noise 
impacts  in  decisions  on  airspace 
changes,  together  with  safety,  technical, 
and  economic  factors.  The  FAA  has 
developed  the  Integrated  Noise  Model 
(INM),  a  computerized  modeling  tool 
widely  used  by  the  civilian  aviation 
community  for  evaluating  aircraft  noise 
impacts  in  the  airport  environs.  The 
FAA  is  developing  the  Noise  Integrated 
Routing  System  (NIRS),  a  computerized 
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research  tool  for  assessing  the 
environmental  impacts  of  air  traffic 
actions  beyond  the  airport  environs,  up 
to  18,000  feet  above  ground  level  (AGL). 
NIRS  adapts  the  noise  data  and 
algorithms  from  the  INM  for  use  in  an 
air  traffic  design  system.  The  program 
requires  integration  with  air  traffic 
models  which  contain  the  routes  and 
events  used  to  assess  delay,  capacity, 
and  workload.  NIRS  provides  airspace 
planners  with  environmental  noise 
screening  assessments  for  airspace 
design  changes  encompassing  a  wide 
area.  NIRS  allows  an  airspace  design 
team  to  perform  noise  evaluations 
concurrently  with  other  modeling 
requirements.  The  enables  the  same 
routes,  procedures  and  events  used  in 
delay/capacity  analyses  to  be  used  in 
the  related  environmental  analyses. 
Predicted  noise  levels  over  noise 
sensitive  areas  for  both  existing  and 
alternative  scenarios  are  modeled,  and  a 
change  of  exposure  criteria  is  used  to 
determine  if  the  proposes  action  is 
likely  to  be  controversial  on 
environmental  grounds.  If  controversy  is 
anticipated,  FAA  may  use  NIRS  to 
identify  alternatives  or  mitigation. 
Whenever  practicable  in  designing 
routes  and  procedures,  the  FAA  seeks  to 
identify  and  avoid  environmentally 
sensitive  areas  and  to  minimize  noise 
effects  when  such  areas  cannot 
reasonably  be  avoided. 

Noise  Abatement  in  the  Airport 
Environs 

Most  noise  impacts  related  to  air 
traffic  procediu-es  are  in  the  airport 
environs  where  aircraft  operate  in  the 
closest  proximity  to  people  and  homes. 
FAA  requires  an  environmental 
assessment  for  new  or  revised 
procedures  which  would  route  air  traffic 
over  noise  sensitive  areas  at  less  than 
3,000  feet  above  ground  level  (AGL). 

Where  runway  use,  flight  procedure, 
or  air  traffic  changes  are  not  necessary 
for  operational  reasons,  but  are 
proposed  for  noise  abatement  reasons, 
the  FAA  relies  on  airport  proprietors  to 
submit  requests  for  such  changes. 
Airport  proprietors  are  the  appropriate 
initiators  of  such  noise  abatement 
proposals  because  of  the  liability  they 
bear  for  noise  impacts  in  the  airport 
environs.  Noise  abatement  proposals  are 
submitted  to  the  FAA  by  airport 
proprietors  in  a  variety  of  ways, 
including  recommendations  in  airport 
noise  compatibility  programs.  The 
airport  proprietor  and  the  FAA  both 
have  roles  in  environmental  review  and 
affording  opportunities  for  public 
participation  for  proposed  air  traffic 
changes  in  the  airport  environs. 


FAA  Advisory  Circular  (AC)  91.53A, 
Noise  Abatement  Departure  Profiles 
(NADP),  provides  standards  for  noise 
abatement  departure  procedures  for 
subsonic  turbojet-powered  airplanes 
with  maximum  certificated  takeoff 
weights  exceeding  75.000  pounds. 

The  AC  provides  guidance  for 
selecting  the  most  effective  procedures 
for  specific  airport  environments,  while 
standardizing  those  choices  within  a 
practical  number  of  options  in  order  to 
increase  the  margin  of  safety  by 
superseding  a  growing  number  of 
unique,  airport-specific  practices.  AC 
91-53A  provides  two  standard 
departure  procedures,  one  to  benefit 
noise  sensitive  communities  that  are  the 
closest  to  the  airport,  and  one  to  benefit 
more  distantnoise  sensitive 
communities.  It  does  not  mandate  the 
selection  of  either  the  AG's  close-in  or 
distant  NADP.  Rather,  it  allows 
discretion  to  select  either  of  the  NADPs 
described  in  the  AC  or  to  use  the 
standard  NADP  in  14  CFR  25.111(a). 

In  some  cases,  local  communities  seek 
assurance  that  certain  air  traffic 
procedures  will  remain  in  place  in 
perpetuity  for  noise  abatement  reasons. 
Airport  proprietors  do  not  have  the 
authority  to  make  air  traffic 
commitments  for  the  FAA  because  of 
Federal  preemption  of  airspace  use  and 
management.  Airport  proprietors  do 
have  the  discretion  to  assure 
communities  that  they  will  not  in  the 
future  request  the  FAA  to  make  any 
procedural  changes  at  the  airport  for 
noise  abatement  purposes  that  differ 
from  the  procedures  at  issue.  Consistent 
with  its  policy,  the  FAA  does  not 
initiate  noise  abatement  procedural 
changes  absent  an  airport  proprietor's 
request  and  would  only  consider 
changes  on  its  own  initiative  necessary 
to  assure  the  highest  standards  of  safety 
and  efficiency  in  the  use  of  the 
navigable  airspace. 

The  FAA  will  make  every  possible 
effort  to  maintain  noise  abatement 
procedures  that  have  the  community's 
support.  However,  unforeseen  future 
circumstances  may  render  current 
procedures  untenable  for  airspace  safety 
and  efficiency,  and  the  FAA  cannot 
abrogate  its  airspace  responsibility  in 
local  agreements.  It  is  also  possible  that 
future  circumstances  may  render  today's 
noise  abatement  procedures 
unnecessary  or  less  desirable  from  a 
.  noise  standpoint  than  alternative 
arrangements,  resulting  in  local 
decisions  to  revisit  them.  Changes  in  air 
traffic  procedures  that  have  potentially 
significant  noise  impacts  on 
communities  surrounding  an  airport 
require  preparation  of  an  environmental 
assessment  or  impact  statement. 


Beyond  the  Airport  Environs 

Beyond  the  airport  environs,  aircraft 
following  air  traffic  routes  and 
procedures  normally  do  not 
significantly  influence  the  noise 
environment  of  underlying  land  uses. 
Air  traffic  procedures  for  operations 
over  3,000  feet  AGL  are  normally 
categorically  excluded  from  FAA 
environmental  assessment 
requirements.  At  the  same  time,  in 
recognition  that  some  actions  that  are 
normally  categorically  excluded  can  be 
highly  controversial  on  environmental 
grounds,  the  FAA  has  developed  the  Air 
Traffic  Noise  Screening  Model  (ATNS), 
which  allows  air  traffic  specialists  and 
planners  to  evaluate  potential  noise 
impacts  from  proposed  air  traffic 
changes.  The  ATNS  can  evaluate 
proposed  changes  in  arrival  and 
departxu-e  procedures  between  3,000 
and  18,000  feet  AGL  for  large  civil  jet 
aircraft  weighing  over  75,000  poimds. 
Where  a  proposed  change  would  cause 
an  increase  in  noise  of  DNL  5  dB  or 
greater,  FAA  considers  whether  there 
are  extraordinary  circumstances 
warranting  preparation  of  an 
enviroimiental  assessment. 

Where  air  traffic  changes  are  not 
necessary  for  operational  purposes,  the 
FAA  is  willing  in  the  appropriate 
circumstances  to  consider  changes  for 
noise  abatement  reasons  for 
communities  at  greater  distances  from 
airports  that  are  outside  the  airport 
proprietor's  legal  area  of  interest  and 
already  at  noise  levels  consistent  with 
Federal  land  use  compatibility 
guidelines.  In  these  cases,  proposed 
changes  must  first  be  consistent  with 
safe  and  efficient  use  of  the  navigable 
airspace,  and  also  reflect  local 
consensus.  Final  decisions  will  then 
reflect  the  FAA  policy  that  operational 
changes  made  for  noise  abatement 
reasons  must  reduce  the  number  of 
people  affected  by  noise  and  the 
severity  of  the  effect,  without  increasing 
noise  effects  in  natural  environments 
with  imique  noise  sensitivities. 

Overflights  of  Noise  Sensitive  Areas 

The  FAA  Advisory  Circular  91-36C. 
Visual  Flight  Rules  (VFR)  Flight  Near 
Noise-Sensitive  Areas,  identifies  2,000 
feet  AGL  as  the  minimum  recommended 
altitude  for  overflights  of  noise  sensitive 
areas  when  aircraft  are  not  landing  at  or 
taking  off  from  an  airport.  It  identifies 
typical  noise  sensitive  areas  to  include: 
outdoor  assemblies,  chiyches,  hospitals, 
schools,  nursing  homes,  residential 
areas  designated  as  sensitive  by  airports, 
and  units  of  the  National  Park  System. 
Consistent  with  aviation  safety  and 
efficiency,  the  FAA  will  actively  assist 
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other  agencies  in  seeking  the  voluntary 
{  ooperation  of  operators  with  regard  to 
the  2,000  feet  AGL  minimum  altitude 
advisor\'.  This  assistance  includes 
proposals  for  regulation  of  low-flying 
fixed-wing  airplanes,  helicopters, 
ultralight  vehicles,  balloons,  and 
gliders. 

Policy  Element  4:  Airport  Noise 
Compatibility  Planning 

The  tWA  will  encourage  airport 
proprietors,  in  consultation  with  airport 
users,  local  planning  officials,  and  the 
interested  public,  to  implement  airport 
noise  compatibility  programs  that  will 
minimize  aviation  noise  impacts,  reduce 
existing  noncompatible  land  uses 
around  airports,  and  prevent  new 
noncompatible  uses. 

Discussion:  Airport  noise 
compatibility  planning  is  the  primary 
tool  used  by  many  airport  proprietors 
and  local  officials  to  minimize  aviation 
noise  impacts  in  the  vicinity  of  airports. 
Airport  noise  compatibility  planning 
involves  an  evaluation  of  an  airport's 
existing  and  future  noise  exposure,  the 
selection  of  effective  measures  to  reduce 
noise  and  noncompatible  land  uses,  and 
the  implementation  of  those  measures. 
The  measures  to  be  implemented  are 
analyzed  in  a  document  called  an 
airport  noise  compatibility  program 
(NCP). 

The  FAA  has  provided  technical  and 
financial  support  for  airport  noise 
compatibility  planning  since  1976. 
FAA's  current  program  derives  from  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (ASNA),  implemented 
through  14  CFR  Part  150  (Part  150)  in 
1985.  ASNA  directed  the  FAA  to 
establish  by  regulation  a  single  system 
for  measuring  aircraft  noise  exposure,  to 
identify  land  uses  that  are  normally 
compatible  with  various  noise  exposiu-e 
levels,  and  to  receive  voluntary 
submissions  of  noise  exposure  maps 
and  noise  compatibility  programs  from 
airport  proprietors.  Airport  sponsors 
who  prepare  noise  exposure  maps  are 
immune  from  certain  future  liability  for 
noise  damages.  After  preparing  the  map, 
airport  operators  may  prepare  noise 
compatibility  programs.  These  programs 
contain  measures  that  an  airport 
operator  plans  to  take  to  reduce  existing 
or  prevent  the  development  of  new 
noncompatible  land  uses  in  the  area 
covered  by  the  noise  exposure  map. 
Airport  sponsors  must  consult  affected 
parties  and  provide  the  opportunity  for 
a  public  hearing.  Airport  proprietor 
participation  in  airport  noise 
compatibility  planning  is  voluntary. 
Over  230  airports  are  participating  in 
the  program  and  193  airports  have  FAA 
approved  NCPs  in  place — this  includes 


about  two-thirds  of  our  busiest 
commercial  airports. 

Airport  noise  compatibility  planning 
addresses  both  existing  and  futiu-e 
aviation  noise  impacts.  Noise  exposure 
maps  use  noise  contours  to  depict  the 
extent  of  existing  and  futiare  noise 
exposure  within  the  community  and  the 
location  of  noise  sensitive  land  uses 
(e.g.,  residences,  schools,  hospitals, 
churches)  within  the  contours. 
Knowledge  of  future  noise  exposure 
provides  a  basis  for  long-term  local 
planning  and  investment  in  noise 
mitigation  for  particular  noise  sensitive 
areas,  including  how  to  compatibly 
develop  any  vacant  land  or  to  redevelop 
older  inrban  areas  around  airports  into 
compatible  uses. 

Based  on  the  noise  exposure  maps, 
strategies  are  developed  and  evaluated 
to  reduce  noise  exposure  and 
noncompatible  land  uses  around  an 
airport.  Noise  solutions  are  airport- 
specific — no  two  airports  are  alike  in 
their  noise  and  land  use  environments. 
The  best  solutions  for  one  airport  may 
not  be  effective  or  desirable  in  another 
location.  ASNA  makes  the  airport 
proprietor  responsible  for  airport  noise 
compatibility  planning,  including 
selecting  the  specific  noise  abatement 
and  mitigation  measiures  deemed 
appropriate  for  inclusion  in  the  airport 
noise  compatibility  program. 

The  FAA  reviews  airport  noise 
compatibility  programs  submitted  by 
airport  proprietors  under  Part  150  for 
consistency  with  criteria  established  by 
law  and  regulation.  Program  measures 
must  be  reasonably  consistent  with  the 
goals  of  reducing  existing^ 
noncompatible  land  uses  around  the 
airport  and  of  preventing  the 
introduction  of  additional 
noncompatible  land  uses.  Program 
measures  must  not  derogate  safety  or 
adversely  affect  the  safe  and  efficient 
use  of  airspace.  Program  measures  must 
not  impose  an  undue  biu'den  on 
interstate  or  foreign  commerce.  Program 
measures  must  not  be  unjustly 
discriminatory  or  violate  other  airport 
grant  agreement  assvu-ances.  Program 
measures  should  be  designed  to  meet 
both  local  needs  and  needs  of  the 
national  air  transportation  system. 
Finally,  program  measures  must  be 
consistent  with  all  of  the  powers  and 
responsibilities  of  the  FAA 
Administrator. 

The  FAA  is  directed  by  law  to 
approve  airport  noise  compatibility 
programs  that  meet  the  specified 
criteria.  The  FAA  may  request  that  an 
airport  proprietor  consider  additional  or 
alternative  program  measures,  but  the 
FAA  does  not  have  the  authority  to 
substitute  its  judgment  for  that  of  the 


airport  proprietor  regarding  which 
measures  to  select  for  implementation. 
The  FAA  may  only  approve  or 
disapprove  program  measiu^es 
recommended  by  an  airport  proprietor 
in  accordance  with  established  statutory 
and  regulatory  criteria.  If  an  airport 
noise  compatibility  program  is  not  acted 
on  by  the  FAA  within  the  statutory  180- 
day  timefi-ame,  it  is  automatically 
approved  by  law  with  the  exception  of 
flight  procedures.  Flight  procedures  are 
not  subject  to  automatic  approval. 

Although  the  FAA  has  estabUshed, 
under  ASNA  and  Part  150,  a  imiform 
system  for  measuring  the  noise  in  and 
around  airports,  the  responsibility  for 
determining  the  acceptable  and 
permissible  land  uses  and  the 
relationship  between  specific  properties 
and  specific  noise  contours  rests  with 
the  local  authorities.  In  preparing  noise 
compatibility  programs,  airport 
sponsors  may  support  the  use  of  state 
and  local  land  use  compatibility 
stemdards  more  stringent  than  Federal 
guidelines. 

If  an  airport  proprietor  proposes  an 
airport  noise  and  access  restriction 
subject  to  the  requirements  of  14  CFR 
Part  161  (Part  161).  the  FAA  encourages 
the  proprietor  to  integrate  the  required 
Part  161  analysis  into  a  Part  150 
planning  process  which  first  analyzes 
nonrestrictive  measures  to  mitigate 
noise,  and  then  analyzes  the  proposed 
restriction. 

For  Stage  2  restrictions,  which  are  not 
subject  to  FAA  approval  under  Part  161, 
the  FAA  advises  airport  proprietors  who 
have  integrated  a  Part  161  analysis  into 
a  Part  150  study  to  await  the  FAA's 
determinations  under  Par  150  before 
adopting  the  restriction.  FAA's  Part  150 
determinations  may  provide  valuable 
insight  regarding  the  proposed 
restriction's  consistency  with  existing 
laws  and  the  position  of  the  FAA  with 
respect  to  the  restriction. 

Stage  3  restrictions  are  subject  to 
either  formal  agreement  among  airport 
users  or  to  FAA  approval  under  Part 
161.  If  an  airport  proprietor  integrates  a 
Stage  3  restriction  proposal  and  analysis 
into  a  Part  150  program,  the  proprietor 
may  submit  a  combined  Part  150/Part 
161  submission  to  the  FAA,  as  provided 
for  in  the  Part  161  regulation.  The  FAA 
will  evaluate  the  proposed  Stage  3 
restriction  under  Part  161  requirements 
in  addition  to  evaluating  the  submission 
luider  Part  150  requirements. 

Effective  airport  noise  compatibility 
planning  is  a  continuous  process,  rather 
than  a  one-time  accomplishment.  A 
nimiber  of  airport  proprietors  have 
prepared  updates  to  previously 
approved  airport  pOtse  compatibility 
program  as  changes  have  occurred  over 
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time.  For  the  foreseeable  future.  Part  150 
will  remain  the  primary  FAA  program 
for  evaluating  and  mitigating  aircraft 
noise  in  an  airport's  vicinity. 

Part  150  is  a  valuable  tool  for 
supporting  and  complementing  local 
land  use  planning  and  zoning  efforts.  A 
primary  goal  of  part  150  is  to  improve 
the  compatibility  of  land  uses 
surrounding  airports  by  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of  new 
noncompatible  land  uses.  In  response  to 
congressional  concerns,  as  of  October  1, 
1998,  FAA  policy  is  to  place  additional 
emphasis  on  the  prevention  of  new 
noncompatible  land  uses  by  limiting 
Federal  funding  to  soundproof  new 
homes  built  in  noise-impacted  areas. 
FAA's  policy  is  that  new  noise  sensitive 
land  uses  should  be  prevented  from 
developing  around  airports  or,  in  cases 
where  prevention  is  not  feasible,  they 
should  be  rendered  compatible  with 
noise  exposure  levels  through  measiues 
such  as  sound  insulation  during 
construction. 

Policy  Element  5:  Land  Use  Planning 
and  Zoning 

The  FAA  will  assist  State  and  local 
governments  and  planning  agencies  in 
establishing  policies  and  practices  to 
minimize  noise  sensitive  land  uses 
around  airports,  including  locally 
determined  buffers  outside  areas  of 
significant  noise  exposure. 

Discussion:  Both  the  1976  Policy  and 
Part  150  clearly  assert  that  State  and 
local  governments,  including  airport 
proprietors  and  planning  agencies,  are 
responsible  for  determining  the 
acceptable  and  permissible  land  uses 
around  airports  and  defijiing  the 
relationship  between  specific  properties 
and  airport  noise  contours.  The  airport 
operator  must  be  an  integral  part  of  this 
planning  process,  and  bears  its  own 
responsibility  for  tracking  planning  and 
development  taking  place  in  its 
environs,  and  interceding  with  local 
governments  as  may  be  appropriate  to 
help  assure  long-term  compatibility. 
Where  permitted  by  law,  the  FAA  is 
prepared  to  support  compatible  land 
buss  planning  and  actions  by  providing 
plaiming  guidance,  as  well  as  technical 
and  financial  assistance.  Toward  this 
end,  the  FAA  has  engaged  in  a  national 
compatible  land  use  initiative  in  a 
cooperative  partnership  with  the 
National  Association  of  State  Aviation 
Officials  (NASAO). 

The  transition  by  the  year  2000  to  an 
all  Stage  3  fleet  of  large  commercial 
airplanes  significantly  reduces  aviation 
noise  from  levels  previously 
experienced.  Noise  contours  will 
continue  to  shrink  well  into  the  21st 


century  around  many  airports.  This 
reduction  in  aviation  noise  exposure 
presents  both  a  challenge  and  an 
opportunity  to  institute  and  maintain 
effective  compatible  land  use  policies 
and  practices. 

There  will  be  significant  pressure  to 
develop  residential  and  other  noise 
sensitive  land  uses  closer  to  some 
airports  as  noise  contours  shrink 
towards  the  airport  boimdary.  Such 
development  should  be  undertaken  only 
after  prudent,  thoughtful  community 
planning  and  appropriate  mitigation. 
The  general  trend  over  the  past  few 
decades  has  been  an  increasing  interest 
on  the  part  of  the  American  public  in 
continuing  to  upgrade  environmental 
standards.  Once  noise  exposure  levels 
have  stabilized  with  the  transition  to  an 
all  Stage  3  fleet,  the  demand  by 
residents  near  airports  for  an  ever 
quieter  environment  may  outpace  the 
delivery  of  further  source-noise  gains 
from  advances  in  aircraft  noise 
abatement  technology.  Additionally,  not 
every  airport  will  remain  relatively 
static  with  respect  to  aircraft  noise; 
some  airports  will  experience  high 
levels  of  growth  and  expansion  of  their 
facilities  after  completion  of  the  Stage  3 
transition,  with  consequent  growth  of 
their  noise  contours. 

It  is  important  for  the  various 
governmental  entities  that  own  airports 
and  control  land  uses  around  those 
airports  to  coordinate  airport  and  land 
use  planning,  and  to  undertake 
complementary  actions  that  take  into 
account  the  needs  and  operational 
requirements  of  the  airport  and  the 
developmental  goals  and  environmental 
needs  of  the  commimity.  The  FAA 
encourages  airport  noise  compatibility 
planning  pursuant  to  Part  150. 

The  FAA  encourages  local 
jurisdictions  with  responsibility  for  land 
use  planning  and  zoning  to  take  the 
strongest  compatible  land  use  actions 
with  in  those  areas  around  airports  still 
subject  to  significant  noise  exposure 
after  the  transition  to  an  all  Stage  3  fleet. 
According  to  FAA  guidance,  areas  of 
significant  noise  exposure  are  those  in 
which  noise  levels  are  DNL  65  dB  or 
higher.  Significant  noise  exposure  is  not 
compatible  with  a  variety  of  noise  • 
sensitive  land  uses,  as  delineated  in 
FAA's  compatible  land  use  guidelines 
in  Pcirt  150.  Jurisdictions  should  take  all 
possible  actions  to  make  existing  land 
uses  compatible  and  to  prevent  new 
noncompatible  land  uses  form 
developing  at  DNL  65  dB  and  above. 

The  FAA  further  encourages 
jurisdictions  to  guard  against 
development  of  new  noise  sensitive 
land  uses  in  areas  that  have  been 
compatible  within  the  DNL  65  dB 


contour  in  the  last  decade  or  more,  but 
will  be  just  outside  that  contour  writh 
Stage  3  transition.  In  situations  where 
noise  compatibility  measures  were 
funded  by  Federal  grants.  Federal  grant 
assurances  require  that  these  properties 
must  not  become  residential  or  zoned 
for  other  noise  sensitizes  uses,  but  must 
remain  non-noise  sensitive  even  if 
shrinking  noise  contours  place  them 
outside  DNL  65  dB. 

Based  upon  local  factors,  local 
jurisdictions  may  take  a  more 
comprehensive  approach  to  aviation 
noise  exposure  below  DNL  65.  Some 
communities  are  more  noise  sensitive 
than  others.  Part  150  guidelines 
recognize  local  discretion  to  define 
noise  sensitivity.  Some  communities 
have  better  opportunities  than  others, 
because  of  vacant  land  or  urban 
redevelopment  projects,  to  reduce  and 
prevent  noise  sensitive  land  uses 
beyond  the  DNL  65  dB  coimtour.  Stage 
3  transition  and  the  noise  compatibility 
gains  otherwise  achieved  since  the  1976 
Policy  increase  the  feasibility  in  certain 
locations  of  dealing  with  noise  exposure 
below  significant  levels.  A  few  airport 
proprietors  and  local  jurisdictions  have 
already  begim  to  address  areas  outside 
DNL  65  dB  to  create  an  extra  margin  of 
noise  buffer  between  the  airport  euid  the 
community. 

The  FAA  will  support  local  efforts  to 
establish  noise  buffers  by  agreement 
between  the  airport  proprietor  and  the 
local  community,  evidenced  through 
both  commitments  and  land  use  actions 
by  affected  jurisdictions.  If  jurisdictions 
firmly  and  consistently  act  to  reduce, 
prevent,  or  mitigate  noise  sensitive 
development  in  buffer  areas,  the  FAA 
will  recognize  such  areas  and  actions 
accordingly  in  NEPA  assessments  for 
proposed  airport  development  and  in 
Part  150  noise  compatibility  programs, 
and  any  resulting  noise  mitigation 
recommendations. 

Local  jurisdictions  may  use  the 
complete  array  of  available  methods  to 
address  noise  sensitive  land  uses. 
Several  of  the  most  widely  used 
methods  are  briefly  described  below, 
although  these  are  not  intended  to 
preclude  the  use  of  other  methods.  A 
combination  of  methods,  comprising  a 
graduated  response  from  the  most  to  the 
least  adversely  affected  land  uses,  may 
serve  communities  effectively  and  can 
prudently  balance  costs  with  levels  of 
noise  exposure.  The  FAA  strongly 
encourages  the  reduction  and 
prevention  of  noncompatible  land  uses 
at  noise  exposure  levels  of  DNL  65  dB 
and  higher.  Mitigation  techniques  short 
of  reduction  and  prevention  may  be 
more  viable  in  buffer  areas.  Methods 
may  support  each  other  for  the  same 
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properties,  such  as  combining  sound 
insulation,  an  easement,  and  disclosure. 
In  applying  the  basic  Federal  policy 
elements,  the  FAA  encourages  local 
jurisdictions  to. 

•  Establish  zoning  ordinances  or 
other  control  measures  to  preclude  new 
noise  sensitive  development;  acquire 
existing  noncompatible  properties  and 
relocate  people;  implement  policies  and 
programs  to  redevelop  noise  sensitive 
areas  into  more  compatible  land  uses. 

•  If  noise  sensitive  development 
cannot  be  removed  or  precluded: 
acoustically  insulate  existing  structures; 
establish  local  building  codes  for  new 
residential  and  other  noise  sensitive 
construction  requiring  attenuation  of 
exterior  noise  levels;  purchase  noise 
easements. 

•  Require  formal  disclosure  of 
aviation  noise  exposure  levels  as  a  part 
of  real  estate  transactions  for  properties 
located  near  airports,  where  authorized 
by  State  and  local  law;  provide 
transaction  assistance  to  noise  impacted 
property  owners  wishing  to  sell. 

Policy  Element  B:  Areas  With  Unique 
Noise  Sen.sitivities 

The  FAA  will  take  into  accoimt  the 
specific  circumstances  of  locations  in 
national  parks  and  other  Federally 
managed  areas  with  unique  noise 
sensitivities  in  managing  the  navigable 
airspace  and  evaluating  proposed  FAA 
actions  that  raise  aviation  noise 
concerns. 

Discussion:  The  FAA's  Noise  Policy 
for  Management  of  Airspace  Over 
Federally  Managed  Areas,  issued 
November  8.  1996,  affirms  the  FAA 
commitment  to  carefully  balance  the 
interests  of  the  general  public  and 
aviation  transportation  with  the  need  to 
protect  certain  natural  environments 
from  the  impact  of  aviation  noise.  This 
policy  statement  addresses  FAA's 
management  of  the  navigable  airspace 
over  locations  in  national  parks  and 
other  Federally  managed  areas  with 
unique  noise  sensitive  values.  It  affirms 
that  the  FAA  will  exercise  leadership  in 
achieving  an  appropriate  balance  among 
environmental  concerns,  airspace 
efficiency,  and  technical  practicability, 
while  maintaining  the  highest 
practicable  level  of  safety.  This  policy 
envisions  joint  efforts  by  the  FA_A  and 
resource-managing  Federal  agencies  to 
enhance  compatibility  by  coordinating 
management  of  the  airspace  cUid  the 
management  goals  of  these  specific 
areas. 

In  order  to  promote  an  effective 
balance  of  agency  missions,  the 
Secretaries  of  Transportation  and  the 
Interior  are  jointly  reviewing  the 
environmental  and  safety  concerns 


resulting  from  park  overflights, 
developing  a  national  policy  on 
overflights  of  national  parks,  and 
working  toward  resolution  of  overflight 
issues  in  specific  national  parks.  The 
overarching  goal  is  to  identify  how  best 
to  provide  access  to  the  airspace  over 
national  parks  while  ensuring  all  park 
visitors  a  quality  experience  and 
protecting  park  resources. 

The  FAA  and  the  National  Park 
Service  have  initiated  individual  and 
joint  efforts  to  achieve  a  better 
understanding  of  the  effects  of  aviation 
noise  on  areas  within  national  parks, 
preserves,  and  wildlife  refuges.  A 
primary  focus  for  FAA  is  to  identify  the 
extent  to  which  low-level  noise  (i.e., 
noise  levels  below  existing  thresholds  of 
significant,  or  even  adverse,  impact  for 
most  common  land  uses)  may  adversely 
impact  areas  with  unique  noise 
sensitivities.  At  present,  no 
scientifically  verified,  predictable 
criteria  have  been  established.  Until 
standardization  of  criteria  has  been 
achieved  to  the  satisfaction  of  the 
Federal  agencies  with  noise  and  land 
use  responsibilities,  particular  interfaces 
of  concern  between  aviation  and  special 
resource  areas  will  be  carefully 
reviewed  on  a  case-by-case  basis  by  the 
FAA  and  the  Federal  agency  with 
jurisdiction  over  the  area. 

Pursuant  to  Executive  Order  13084,     .^ 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  the  FAA  is 
committed  to  removing  obstacles  that 
detrimentally  affect  or  impede  working 
directly  and  effectively  with  tribal 
governments.  FAA  will  engage  in 
meaningful  consultation  with  tribal 
governments  whenever  significant 
impacts  on  trust  resources  are 
identified.  When  requested  by  a  tribal 
government,  the  FAA  will  use  best 
efforts  to  make  aeronautical  charts 
available  to  tribal  representatives,  as 
well  as  information  on  how  to  identify 
types  of  aircraft  that  may  be  overflying 
tribal  lands.  Additionally,  on  request 
from  tribal  officials,  the  FAA  will  use 
best  efforts  to  depict  Native  American 
lands  that  are  of  significance  on  a  year- 
around  basis  on  visual  flight  rules 
aeronautical  sectional  maps.  The  areas 
will  be  depicted  using  the  demarcation 
associated  with  flying  over  noise 
sensitive  national  park  areas.  All  aircraft 
are  requested  to  maintain  a  minimum 
altitude  of  2,000  feet  above  the  siurface 
while  flying  over  these  types  of  areas. 
On  request  from  tribal  officials,  the  FAA 
will  also  use  best  efforts  to  assist  in 
alerting  pilots  of  Native  American 
seasonal  events  of  significance  through 
Notice  to  Airmen  (NOTAMs)  or  a 
graphical  depiction  in  the  appropriate 
Airport  Facility  Directory. 


Policy  Element  7:  FAA  Financial 
Programs 

The  FAA  will  continue  strong  support 
for  noise  compatibility  planning  and 
noise  mitigation  projects  with  financial 
programs  under  its  jurisdiction,  with 
airport  rates  and  charges  policy,  and  by 
encouraging  innovative  funding 
mechanisms  including  creative  public/ 
private  partnerships. 

Discussion:  The  1976  Policy  initiated 
a  pilot  program  under  which  the  FAA 
awarded  the  first  grants  to  airport 
proprietors  to  develop  comprehensive 
airport  noise  control  plans.  This  pilot 
program  was  expanded  in  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(ASNA),  which  created  airport  noise 
compatibility  planning  under  Federal 
Aviation  REgulations  (FAR)  Part  150 
that  continues  today.  ASNA  authorizes 
the  FAA  to  fund  the  preparation  of 
airport  noise  compatibility  plans  and  to 
fund  the  implementation  of  noise 
compatibility  programs  developed 
under  those  plans,  subject  to  FAA's 
approval  of  the  program  measures. 

All  public  airports  are  eligible  to 
apply  for  Federal  assistance  in 
preparing  and  implementing  airport 
noise  compatibility  programs  under  Part 
150.  An  approved  Part  150  program  is 
required  for  an  airport  proprietor  to 
receive  specifically  earmarked  grant 
funds  for  a  broad  array  of  noise 
mitigation  projects.  A  statutory 
exception  is  sound  insulation  of 
educational  or  medical  buildings  in  a 
noise  impact  area,  which  may  be  funded 
without  an  approved  Part  150  program. 
Units  of  local  government  in  the  airport 
area  may  also  apply  for  grants  to  help 
carry  out  parts  of  approved  Part  1 50 
programs  that  are  both  within  their 
jurisdiction  and  ability  to  implement. 

The  Airport  and  Airway  Improvement 
Act  of  1982  established  the  first 
reservation,  referred  to  as  a  "set-aside." 
of  Airport  Improvement  Program  { AIP) 
funds  specifically  for  noise 
compatibility  planning  and  projects 
under  Part  150.  The  first  noise  set-aside 
was  established  at  8  percent  of  the  total 
available  aimual  AIP.  In  1982, 
approximately  $41  million  was  given  in 
noise  grants.  Since  1982,  the  noise  set- 
aside  has  remained  a  key  component  in 
AIP  legislation,  while  the  set-aside  has 
remained  a  key  component  in  AIP 
legislation,  while  the  set-aside 
percentage  has  been  increased  to  reflect 
the  growing  demand  for  noise  funding. 
In  the  last  funding  year  of  the  century, 
the  noise  set-aside  (established  at  31 
percent  of  AIP  discretionary  funding) 
has  been  over  $168.8  million.  From  the 
inception  of  airport  noise  compatibility 
funding  through  fiscal  year  1999.  the 
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FAA  has  issued  noise  planning  and 
project  grants  totaling  over  $2.6  billion 
under  the  Airport  Improvement 
Program. 

In  addition  to  the  AIP  noise  set-aside, 
the  FAA  administers  other  statutory 
provisions  and  supports  decisions  that 
result  in  additional  funding  for  noise 
mitigation.  The  FAA  is  responsible  for 
evaluating  the  environmental  impact  of 
proposed  airport  development  projects 
submitted  for  FAA  approval  and 
funding. 

FAA's  airport  funding  statue  includes 
environmental  requirements.  For 
example,  FAA  may  only  approve  a  grant 
for  a  major  airport  development  project 
that  has  a  potentially  significant  impact 
on  natiiral  resources  if  there  is  no 
possible  and  prudent  alternative  and  the 
project  includes  reasonable  steps  to 
minimize  the  harm.  These  mitigation 
commitments  are  included  in  the  FAA 
decision  and  any  subsequent  grant 
agreements.  Such  conmiitments  are 
eligible  for  AIP  funding  from  sources 
other  than  the  noise  set-aside  as  part  of 
the  cost  of  the  airport  development 
project. 

The  Passenger  Facility  Charge  (PFC) 
program,  established  by  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990,  includes  among  its  objectives  the 
funding  of  projects  to  mitigate  airport 
noise  impacts.  PFC-eligible  projects 
include  mitigation  for  areas  adversely 
impacted  by  noise,  with  or  without  an 
approved  Part  150  program.  Since  the 
inception  of  the  PFC  program,  the  FAA 
has  approved  PFC  collection  authority 
exceeding  $1.6  billion  for  noise 
mitigation  projects — an  important  and 
growing  supplement  to  Federal  funding 
provided  through  the  AIP. 

Another  important  source  of  airport 
funding  for  noise  mitigation  is  airport- 
generated  revenue.  As  part  of  its  role  in 
administering  the  AIP,  the  FAA  assumes 
a  stewardship  role  related  to  the 
protection  of  the  Federal  investment  in 
airports.  Generally,  an  airport  accepting 
Federal  assistance  must  agree  to  use  all 
airport  revenue  for  related  costs.  The 
FAA  has  long  recognized  that  noise 
mitigation  associated  with  an  airport 
capital  development  project  qualifies  as 
a  capital  cost  of  the  airport  and, 
therefore,  is  an  appropriate  use  of 
airport  revenue.  In  June  1996,  DOT 
issued  its  Policy  Regarding  Airport 
Rates  and  Charges,  61  FR  31994, 
outlining  the  expenses  an  airport 
proprietor  may  include  in  establishing 
cost-based  fees  charged  to  air  carriers  for 
the  use  of  airport  facilities  and  services. 
The  policy  permits  the  recovery, 
through  rates  and  charges,  of  reasonable 
environmental  costs  to  the  extent  that 
the  airport  proprietor  incurs  a 


corresponding  actual  expense.  The 
policy  expressly  identifies  aircraft  noise 
abatement  and  mitigation  as  a  permitted 
recoverable  environmental  cost.  These 
provisions  were  not  vacated  in  a  ruling 
on  the  policy.  Air  Transport  Association 
V.  Department  of  Transportation,  119 
F.3d  38  (D.C.  Cir.  1997). 

In  the  future,  the  FAA  will  continue 
to  make  Federal  funding  available  for 
measures  directed  at  mitigating  noise 
around  airports,  reducing 
noncompatible  land  uses,  and 
protecting  currently  compatible  land 
uses,  when  such  funding  is  financially 
feasible  and  permitted  by  law.  The 
challenge  is  to  ensure  adequate  financial 
support  for  noise  mitigation.  The  FAA 
manages  available  AIP  funds  in  a 
manner  to  sustain  airport  noise 
compatibility  planning  emd  programs  for 
as  many  airports  as  possible  with  noise 
affected  communities,  giving  priority 
consideration  to  mitigating  the  most 
significant  higher  noise  levels.  The  FAA 
evaluates  the  national  demand  for 
Federal  noise  funding  and  recommends 
adjustments  to  the  Congress  in 
reauthorizations  of  airport  grant 
legislation.  Increasingly,  the  FAA  seeks 
to  leverage  available  Federal  funding 
with  other  funding  sources,  including 
PFCs  and  airport  revenue.  In  the  last 
two  years,  the  FAA  has  explored 
innovative  financing  proposals.  The 
FAA  approved  an  innovative  project  to 
relocate  a  large  number  of  people  on  an 
accelerated  schedule  from  an  area  of 
airport  noise  impact  through  a  Federal/ 
local  public  and  private  sector 
partnership  arrangement  of  shared  costs 
and  responsibility.  The  noise  mitigation 
advantages  of  this  project  were  obvious, 
and  the  overall  costs  were  lower  in 
terms  of  AIP  demand  than  would  have 
been  the  case  under  the  traditional 
approach  to  funding.  Future  innovative 
finance  arrangements  can  help  to 
sustain  a  strong  funding  commitment  to 
noise.  The  FAA  will  work  with  State 
and  local  governments  and  the  private 
sector  to  create  new  partnerships  and 
opportunities  to  increase  reliable 
sources  of  funding  and  to  accelerate 
adequate  financing  of  noise  mitigation 
projects. 

Section  3:  Authorities  and 
Responsibilities — Legal  Framework 

3. 1    Legal  Responsibilities  of  the 
Federal  Government 

The  principal  aviation  responsibilities 
assigned  to  the  Federal  Avaiation 
Administrator  and  since  1966  to  the 
Secretary  of  Transportation,  under  the 
Federal  Aviation  Act  of  1958,  as 
amended.  49  U.S.C.  40101  et  seq.. 
concern  promoting  the  development  of 


civil  aeronautics  and  safety  of  air 
commerce.  The  basic  national  policies 
intended  to  guide  our  actions  under  the 
Federal  Aviation  Act  are  set  forth  in 
section  103,  49  U.S.C.  40101(d),  which 
provides  public  interest  standards, 
including: 

(1)  Assigning,  maintaining,  and 
enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce; 

(2)  Regulating  air  commerce  in  a  way 
that  best  promotes  safety  and  fulfills 
national  defense  requirements; 

(3)  Encouraging  and  developing  civil 
aeronautics,  including  new  aviation 
technology; 

(4)  Controlling  the  use  of  the 
navigable  airspace  and  regulating  civil 
and  military  operations  in  that  airspace 
in  the  interest  of  the  safety  and 
efficiency  of  both  of  those  operations; 

(5)  Consolidating  research  and 
development  for  air  navigation  facilities 
and  the  installation  and  operation  of 
those  facilities;  and 

(6)  Developing  and  operating  a 
common  system  of  air  traffic  control  and 
navigation  for  military  and  civil  aircraft. 

To  achieve  these  statutory  purposes, 
sections  307(a),  (b),  and  (c)  of  the 
Federal  Aviation  Act,  49  U.S.C. 
40103(b),  44502.  and  44721,  provide 
extensive  and  plenary  authority  to  the 
FAA  concerning  use  and  management  of 
the  navigable  airspace,  air  traffic 
control,  and  air  navigation  facilities. 
The  FAA  has  exercised  this  authority  by 
promulgating  wide-ranging  and 
comprehensive  Federal  regulations  on 
the  use  of  navigable  airspace  and  air 
traffic  control.'  Similarly  the  FAA  has 
exercised  its  aviation  safety  authority, 
including  the  certification  of  airmen, 
aircraft,  air  Ccuriers,  air  agencies,  and 
airports  under  Title  VI  of  the  Federal 
Aviation  Act,  section  601  et  seq.,  49 
U.S.C.  44701  et  seq.  by  extensive 
Federal  regulatory  action. ^  In  legal 
terms  the  Federal  government,  through 
this  exercise  of  its  constitutional  and 
statutory  powers,  has  preempted  the 
areas  of  airspace  use  and  management, 
air  traffic  control  and  aviation  safety. 
The  legal  doctrine  of  preemption,  which 
flows  from  the  Supremacy  Clause  of  the 
Constitution,  is  essentially  that  state  and 
local  authorities  do  not  have  legal 
power  to  act  in  an  area  that  already  is 
subject  to  comprehensive  Federal 
regulation. 

Because  of  the  increasing  public 
concern  about  aircraft  noise  that 
accompanied  the  introduction  of 
turbojet  powered  aircraft  into 
commercial  service  in  the  1960s,  and 


'  See  14  CFR  Parts  71.  73,  75,  91.  93,  95.  and  97 
2  See  14  CFR  Parts  21-43.  61-67,  91.  121  through 
149. 
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the  constraints  such  concern  posed  for 
the  continuing  development  of  civil 
aeronautics  and  the  air  transportation 
system  of  the  United  States,  the  Federal 
government  in  1968  sought — and 
C^ongress  granted — broad  authority  to 
regulate  aircraft  for  the  piu'pose  of  noise 
abatement.  Section  611  of  the  Federal 
Aviation  Act,  49  U.S.C.  44715, 
constitutes  the  basic  authority  for 
Federal  regulation  of  aircraft  noise.  In 
1972,  displaying  some  dissatisfaction 
with  the  FAA's  methodical  regulatory 
practice  under  section  611,  the  Congress 
amended  that  statute  in  two  important 
respects.  To  the  original  statement  of 
purpose,  "to  afford  present  and  future 
relief  from  Eiircraft  noise  and  sonic 
boom,"  it  added  consideration  of, 
"protection  to  the  public  health  and 
welfare."  It  also  added  the 
Environmental  Protection  Agency  (EPA) 
to  the  rulemaking  process.  Section  611 
now  requires  the  FAA  to  publish  EPA 
proposed  regulations  as  a  notice  of 
proposed  rulemaking  within  30  days  of 
receipt.  If  the  FAA  does  not  adopt  an 
EPA  proposal  as  a  final  rule  after  notice 
and  comment,  it  is  obliged  to  publish  an 
explanation  for  not  doing  so  in  the 
Federal  Register. 

Whether  considering  a  rule  it 
proposes  on  its  own  initiative  or  in 
response  to  the  EPA,  the  FAA  is 
required  by  section  611(d)  to  consider 
whether  a  proposed  aircraft  noise  rule  is 
consistent  with  the  highest  degree  of 
safety  in  air  commerce  and  air 
transportation,  economically  reasonable, 
technologically  practicable  and 
appropriate  for  the  particular  type  of 
aircraft. 

The  FAA  acted  promptly  in 
implementing  section  611.  On 
No%'ember  18,  1969,  it  promulgated  the 
first  aircraft  noise  regulations.  Federal 
Aviation  Regulations  Part  36,  14  CFR 
Part  36,  which  set  a  limit  on  noise 
emissions  of  large  aircraft  of  new 
design.  It  reflected  the  technological 
development  of  the  high-bypass  ratio 
type  engine,  and  was  initially  applied  to 
the  Lockheed  1011,  the  Boeing  747,  and 
the  McDonnell-Douglas  DC-10.  The  Part 
36  preamble  announced  a  basic  policy 
on  source  noise  reduction  and  a 
logically  phased  strategy  of  bringing  it 
about.  Essentially,  Part  36  established 
the  quietest  uniform  standard  then 
possible,  taking  into  account  safety, 
economic  reasonableness,  and 
technological  feasibility.  Part  36  was 
initially  applicable  only  to  new  types  of 
aircraft.  As  soon  as  the  technology  had 
been  demonstrated,  the  standard  was  to 
be  extended  to  all  newly  manufactured 
aircraft  of  already  certificated  types. 
Ultimately,  the  preamble  indicated, 
when  technology  was  available  the 


standard  would  be  extended  to  aircraft 
already  manufactured  and  in  operation. 
The  last  step  would  require 
modification  or  replacement  of  all 
aircraft  in  the  fleet  that  did  not  meet  the 
Part  36  noise  levels.  The  first  two  steps 
have  already  been  accomplished.  This 
third  step  is  being  taken  now. 

In  accordance  with  the  Federal  noise 
abatement  program  announced  in  the 
1976  Policy,  the  FAA  adopted 
regulations  in  14  CFR  Part  91  to  phase 
out  operations  in  the  United  States  of 
so-called  "Stage  1  aircraft"  by  January  1, 
1985.  These  aircraft  were  defined  as 
civil  subsonic  aircraft  with  a  gross 
weight  of  more  than  75,000  pounds  that 
do  not  meet  Stage  2  or  3  Part  36  noise 
standards.  In  1980,  pursuant  to  the 
Aviation  Noise  Abatement  Act  of  1979, 
the  FAA  extended  the  phaseout 
requirement  to  foreign  international 
operators,  and  was  directed  to  issue 
exemptions  to  operators  of  two-engine 
turbo  jets  with  100  or  fewer  seats  for 
small  community  service  until  January 
1,1988. 

In  addition  to  its  regulatory  authority 
over  aircraft  safety  and  noise,  the  FAA 
has  long  administered  a  program  of 
Federal  grants-in-aid  for  airport 
construction  and  development.  By 
virtue  of  its  decision-making  on  whether 
to  fund  particular  projects,  the  FAA  has 
been  able,  to  a  degree,  to  ensure  that 
new  airports  or  runways  will  be  selected 
with  noise  impacts  in  mind.  That 
indirect  authority  was  measvirably 
strengthened  when  in  1970  the  Airport 
and  Airway  Development  Act  expanded 
and  revised  the  FAA's  grant-in-aid 
program  for  airport  development,  and 
added  environmental  considerations  to 
project  approval  criteria.  These  criteria 
include  consideration  of  whether  the 
project  is  consistent  with  plans  (existing 
at  the  time  the  project  is  approved)  of 
public  agencies  authorized  by  the  State 
in  which  the  airport  is  located  to  plan 
for  the  development  of  the  area 
surrounding  the  airport.  The  1976 
amendments  to  the  1970  Act  increased 
funding  levels  and  provided  new 
authority  to  share  in  the  costs  of  certain 
noise  abatement  activities,  as  part  of  a 
pilot  program  initiated  under  the  1976 
Policy.  Under  this  program,  the  FAA 
funded  up  to  25-airport  noise  control 
plans  per  year 

In  1979,  Congress  enacted  the 
Aviation  Safety  and  Noise  Abatement 
Act,  49  use  47501  et  seq.,  to  support 
Federal  efforts  to  encourage 
development  of  compatible  land  uses 
around  civil  airports  in  the  United 
States.  In  1981,  the  FAA  adopted  14 
CFR  Part  150  to  implement  ASNA.  As 
explained  in  detail  in  Section  2,  under 
ASNA,  FAA  is  authorized  to  provide 


grants  to  airport  sponsors  to  fund 
voluntary  preparation  of  noise  exposure 
maps,  comprehensive  noise 
compatibility  planning,  and 
soundproofing,  land  acquisition,  and 
other  projects  to  carry  out  noise 
compatibility  programs.  Noise 
compatibility  programs  are  developed  in 
consultation  with  surrounding 
communities  and  airport  users.  The 
airport  must  notify  the  public  and  afford 
an  opportimity  to  comment  at  a  public 
hearing. 

The  Airport  and  Airway  Improvement 
Act  of  1982  (AAIA)  established  the 
Airport  Improvement  Program  (AIP)  and 
first  made  funds  available  for  noise 
compatibility  planning  and  to  carry  out 
noise  compatibility  programs  authorized 
under  ASNA.  The  AAIA  has  been 
amended  several  times,  and  authorizes 
the  current  Federal  AIP  program.  Since 
1976,  the  ability  of  the  FAA  to  provide 
financial  assistance  imder  the  AIP  has 
remained  limited  in  terms  of  both 
percentage  of  project  costs  and  the  types 
'  of  projects  eligible  for  Federal  aid. 
Applications  for  airport  developm  'nt 
projects  have  consistently  exceeded 
available  funding,  although  the  amounts 
available  for  obligation  under  the  AIP 
have  ranged  from  approximately  $450 
million  in  Fiscal  Year  1982  to  a  recent 
high  of  approximately  $1.9  billion  in 
Fiscal  year  1992.  Through  additional 
legislation,  FAA  gained  authority  to 
grant  AIP  funds  to  units  of  local 
government  in  order  to  soundproof 
public  schools  and  hospitals. 

In  1990,  Congress  established  a 
National  Aviation  Noise  Policy  in  the 
Airport  Noise  and  Capacity  Act,  49  USC 
47521  (ANCA).  This  Policy  had  three 
primary  el  ?ments.  The  first  was  a 
program  for  transition  to  an  all-Stage  3 
civil  subsonic  tiirbojet  fleet.  In  1991, 
pursuant  to  ANCA,  the  FAA  amended 
Part  91  to  establish  a  phased  program  to 
require  operations  by  civil  subsonic 
tiuhojet  airplanes  weighing  more  than 
75,000  pounds  to  meet  Stage  3  noise 
standards  by  the  year  2000.  This 
phaseout  requirement  applied  to  all 
operators  of  large  Stage  2  airplanes,  not 
just  air  carriers,  operating  in  the 
contiguous  United  States. 

The  second  element  was  a  national 
program  for  review  of  airport  noise  and 
access  restrictions  on  operations  by 
Stage  2  and  3  aircraft.  ANCA  applies  to 
restrictions  on  operations  by  Stage  2 
aircraft  proposed  after  October  1,  1990, 
and  to  restrictions  on  operations  by 
Stage  3  aircraft  not  in  effect  before 
October  1,  1990.  In  1991,  as  a 
companion  rulemaking  to  the  Part  91 
amendment,  the  FAA  adopted  Part  161 
to  implement  the  requirements  under 
ANCA  relating  to  airport  restrictions. 
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After  careful  study,  the  FAA  determined 
that  Part  161  should  cover  operations  by 
all  Stage  2  aircraft,  including  those 
weighing  less  than  75.000  pounds  that 
are  not  subject  to  the  phaseout 
requirement.  Part  161  also  appUes  to 
proposals  to  restrict  operations  by 
helicopters  that  are  certificated  as  Stage 
2.  ANCA,  as  implemented  by  Part  161, 
provides  that  airports  must  give  180 
days  notice  and  an  opportunity  for 
public  comment  on  a  cost-benefit 
analysis  concerning  proposals  to  restrict 
operations  by  Stage  2  aircraft.  Proposals 
to  restrict  operations  by  Stage  3  aircraft 
must  (1)  be  agreed  upon  by  the  airport 
and  all  users  at  the  airport  or  (2)  satisfy 
procedural  requirements  similar  to 
proposals  to  restrict  Stage  2  operations 
and  be  approved  by  FAA.  To  be 
approved,  restrictions  must  meet  the 
following  statutory  criteria: 

(1)  The  restriction  is  reasonable, 
nonarbitrary  and  nondiscriminatory. 

(2)  The  restriction  does  not  create  an 
undue  burden  on  interstate  or  foreign 
commerce. 

(3)  The  proposed  restriction  maintains 
safe  and  efficient  use  of  the  navigable 
airspace. 

(4)  The  proposed  restriction  does  not 
conflict  with  any  existing  Federal 
statute  or  regulation. 

(5)  The  applicant  has  provided 
adequate  opportunity  for  public 
comment  on  the  proposed  restriction. 

(6)  The  proposed  restriction  does  not 
create  an  undue  burden  on  the  national 
aviation  system. 

ANCA  does  not  supersede  preexisting 
law  except  to  the  extent  required  by  the 
application  of  its  terms.  Preexisting  law 
governing  airport  noise  and  access 
restrictions  is  discussed  in  detail  below, 
under  "Legal  Responsibilities  of  Airport 
Proprietors."  FAA  encourages  airport 
proprietors  to  seek  to  enter  into 
voluntary  agreements  with  users. 
Voluntary  agreements  are  not  subject  to 
ANCA,  and  may  include  agreed-upon 
enforcement  mechanisms  that  are 
consistent  with  Federal  law. 

The  final  element  of  the  national 
noise  policy  was  the  provision  of 
another  source  of  funds  eligibility, 
conditions  upon  compliance  with  the 
national  program  for  review  of  airport 
noise  and  access  restrictions.  In  1990, 
Congress  amended  the  Anti-Head  Tax 
provisions  of  the  Federal  Aviation  Act 
to  authorize  FAA  to  approve  collection 
and  use  of  PFCs  by  public  agencies.^ 
Public  agencies  that  control  commercial 
service  airports  may,  subject  to  FAA 
approval,  receive  passenger  facility 
charges  collected  from  enplaning 
passengers  using  the  airport,  and  use 
these  charges  for  airport  development  or 
noise  abatement  projects.  PFCs  charges 


may  be  used,  among  other  things,  to 
finance  remedial  measures  that  would 
qualify  for  AIP  funding  if  included  in  an 
approved  airport  noise  compatibility 
program.  The  PFC  program  has  assumed 
increasing  importance  in  providing 
revenue  for  noise  as  well  as  capacity- 
enhancing  projects. 

3.2    Legal  Responsibilities  of  State  and 
Local  Governments 

While  the  Federal  government's 
exclusive  statutory  responsibility  for 
noise  abatement  through  regulation  of 
flight  operations  and  aircraft  design  is 
broad,  the  noise  abatement 
responsibilities  of  state  and  local 
governments,  through  exercise  of  their 
basic  police  powers,  are  circumscribed. 
The  scope  of  their  authority  has  been 
most  clearly  described  in  negative 
terms,  arising  fi-om  litigation  over  their 
rights  to  act. 

The  chief  restrictions  on  state  and 
local  police  powers  arise  fi'om  the 
exclusive  Federal  control  over  the 
management  of  airspace.  Local 
authorities  have  been  long  prevented  by 
Federal  preemption  of  authority  in  the 
area  from  prohibiting  or  regulating 
overflight  for  any  purposes."*  That 
principle  was  found  in  1973  to  include 
any  exercise  of  police  power  relating  to 
aircraft  operations  in  City  ofBurbank  v. 
Lockheed  Air  Terminal,  411  U.S.  624 
(1973).  In  the  Burbank  case,  the 
Supreme  Court  struck  down  a  curfew 
imposed  by  the  City  in  the  exercise  of 
its  police  power  at  an  airport  not  owned 
by  it.  The  court  stated  that,  "the 
pervasive  nature  of  the  scheme  of 
Federal  regulation  of  aircraft  noise  leads 
us  to  conclude  that  there  is  Federal 
preemption."  411  U.S.  at  633.  The 
national  character  of  the  subject  matter 
also  supported  preemption.  411  U.S.  at 
625.  "If  we  were  to  uphold  the  Burbank 
ordineuice  and  a  significant  number  of 
municipalities  followed  suit,  it  is 
obvious  that  ft-actionalized  control  of 
the  timing  of  takeoffs  and  landings 
would  severely  limit  the  flexibility  of 
the  FAA  in  controlling  air  traffic  flow. 
The  difficulties  of  scheduling  flights  to 
avoid  congestion  and  the  concomitant 
decrease  in  safety  would  be 


■*  American  Airlines  v.  Town  of  Hempstead,  398 
F.2d  369  (2d  Cir.  1968)  Town  noise  ordinance  that 
prohibited  overflights  over  the  village  by  aircraft 
that  did  not  meet  certain  noise  standards  held 
invalid  because  Congress  had  preempted  the  field 
of  aircraft  operation.  Compliance  with  the 
ordinance  would  have  required  the  alteration  of 
FAA-promulgated  flight  patterns  and  procedures 
controlling  aircraft  in  the  New  York  City  area; 
American  Airlines  v.  City  of  Audubon  Park,  297  F. 
Supp.  207.  407  F.2d  1306  {6th  Cir.  1969)  Court  held 
that  local  ordinance  conflicted  with  the  glide  slope 
which  aircraft  were  required  to  follow  in 
approaching  the  airport. 


compounded."  411  U.S.  at  639. 
Although  control  of  noise  is  deep-seated 
in  the  police  power  of  the  states  (411 
U.S.  at  638),  the  Court  found  that 
Congress  unequivocally  intended  that 
the  Federal  government  have  "full 
control  over  aircraft  noise,  preempting 
state  and  local  control."  411  U.S.  625, 
627-28,  639.  The  Court's  reliance  on  the 
legislative  history  of  section  611  of  the 
Federal  Aviation  Act  and  its  1972 
amendments  indicates  that  other  types 
of  police  power  regulation,  such  as 
restrictions  on  the  type  of  aircraft  using 
a  particular  airport,  are  equally 
proscribed.  The  Court,  however, 
specifically  excluded  consideration  of 
what  limits,  if  any,  apply  to  a 
municipality  acting  in  its  proprietary 
capacity. 

In  two  subsequent  cases,  Federal 
courts  determined  that  the 
constitutionality  of  state  airport  noise 
regulations  depended  upon  whether 
they  sought  to  directly  control  aircraft 
noise  or  mitigate  its  effects.  In  Air 
Transport  Association  v.  Crotti,  389  F. 
Supp.  58  (N.D.  Cal.,  1975)  a  state  airport 
noise  statute  that  imposed  noise 
abatement  duties  on  airport  proprietors 
without  directly  regulating  aircraft 
operation  was  upheld.  California's 
statutory  and  regulatory  scheme 
established  permissible  cumulative 
noise  (community  noise  equivalent 
noise  levels  or  CNEL)  standards  for 
continued  operation  of  airports, 
monitoring  requirements,  and  ultimate 
noise  levels  for  surrounding  land  uses. 
In  upholding  the  validity  of  the 
statutory  scheme,  the  court  noted  that 
airport  authorities  were  left  to  choose 
among  suggested  procedures,  and  were 
free  to  use  other  noise  control  measures 
beyond  those  suggested  to  achieve  the 
prescribed  noise  standards. 

The  court  indicated  that  efforts  to 
control  aircraft  traffic  under  the  CNEL 
might  be  suspect,  but  since  no  action 
had  been  taken  the  court  reft-ained  fi'om 
ruling  upon  limitations  to  the  airport 
proprietor's  authority.  In  this  same  case, 
the  court  struck  down  maximum  single 
event  noise  exposure  levels  (SENEL)  for 
takeoff  and  landings  of  aircraft,  which 
had  been  established  by  the  State  for 
enforcement  by  counties  through 
criminal  fines  levied  against  aircraft 
operators.  The  court  held  that  these 
state  regulations  were  per  se  unlawful 
exercises  of  police  power  because  they 
attempted  to  regulate  noise  levels 
occurring  when  aircraft  were  in  direct 
flight  in  clear  contravention  of  FAA's 
statutory  authority.  ^ 


^  See  also.  Minnesota  Public  Lobby  v. 
Metropolitan  Airport  Commission.  520  N.W.  2d  388 
(Minn.  1994)  Minnesota  Supreme  Court  held  that 
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Inl981,  the  Ninth  Circuit  Court  of 
Appeals  addressed  a  measure  that  the 
state  required  an  airport  proprietor  to 
implement  in  order  to  comply  with  the 
airport  noise  standards  upheld  in  Crotti. 
In  San  Diego  Unified  Port  District  v. 
Gianturco,  651  F.2d  1306  (9th  Cir. 
1981),  cert  den.  455  U.S.  1000  (1982), 
the  State  of  California  sought  to  require 
the  Port  District,  as  owner  of  Lindbergh 
Field,  to  extend  a  curfew.  The  State 
made  extension  of  the  curfew  a 
condition  of  the  variance  needed  to 
continue  to  operate  the  airport,  which 
was  not  in  compliance  with  California 
noise  standards.  Like  the  curfew  in  City 
ofBurbank,  the  court  found  that  the 
State's  curfew  impinged  on  airspace 
management  by  directing  when  planes 
may  fly  in  the  San  Diego  area,  and  on 
Federal  control  of  aircraft  noise  at  its 
source  by  restricting  the  permissible 
flight  times  of  aircraft  solely  on  the  basis 
of  noise.  The  court  explained  that  the 
Federal  government  has  only  preempted 
local  regiilation  of  the  soxu'ce  of  noise, 
not  the  entire  field  of  aviation  noise. 
The  effects  of  noise  may  be  mitigated  by 
state  and  local  government 
independently  of  source  noise  control. 
'Local  governments  may  adopt  local 
noise  abatement  plans  that  do  not 
impinge  upon  aircraft  operations."  651 
F.2d  at  1314.  The  court  declined  to 
interpret  the  1976  Aviation  Noise 
Abatement  Policy  as  evidence  that  the 
Federal  Goverrunent  had  abdicated  its 
duties  to  regulate  aircraft  noise  or  for 
the  proposition  that  states  may  use  their 
police  power  to  coerce  political 
subdivisions  to  use  proprietary  powers. 
The  court  also  found  that  the  State  of 
Cjllifomia  was  not  a  proprietor  of 
Lindbergh  Field,  and  thus  could  not  rely 
upon  Burbank's  proprietor  exception 
permitting  airports  utilizing  their 
proprietary  powers  (rather  than  police 
powers)  to  enact  reasonable, 
nonarbitrary,  and  nondiscriminatory 
rules  defining  the  permissible  level  of 
noise  which  can  be  created  by  aircraft 
using  the  airport. 

The  ruling  in  City  ofBurbank  was 
held  to  govern  the  exercise  of  zoning 


the  Metropolitan  Airports  Commission  was  not 
required  to  develop  a  plun  to  comply  with  state 
pollution  control  noise  standards  in  operating 
Minneapolis-St.  Paul  International  .'\irport.  The 
State's  noise  standards  as  applied  to  MAC  impinged 
on  aircraft  operations  because  (1)  enforcement  of 
the  standards  would  severely  limit  the  flexibility  of 
the  FAA  in  controlling  aircraft  flow  and  (2) 
( ompliance  would  be  impossible  without  either 
substantially  reducing  aircraft  operations. 
( onverting  much  of  .South  Minneapolis  and  the 
f-urrounding  suburbs  to  non-residential  areas,  or 
moving  the  airport.  In  the  opinion  of  the  court  the 
.State  had  no  power  to  require  an  airport  proprietor 
tuch  as  MAC  to  use  its  proprietary  powers  in 
certain  ways  thai  may  have  achieved  compliance 
.yith  the  noise  standards. 


authority  to  ban  a  taxiway  project  in 
Burbank-Glendale  Pasadena  Airport 
Authority  v.  City  of  Los  Angeles,  979 
F.2d  1339  (9th  Cir.  1992).  hi  the  BGPAA 
case,  the  Ninth  Circuit  Court  of  Appeals 
reviewed  the  constitutionality  of  an 
ordinance  that  required  prior 
submission  and  approval  of  plans  for 
development  of  a  54-acre  parcel  of  land. 
The  land,  which  was  used  solely  for 
aircraft  landings  and  takeoffs  at  Burbank 
Airport,  was  slated  for  construction  of  a 
taxiway  project  that  was  expected  to 
produce  significant  safety 
improvements  and  noise  benefits.  The 
ordinance  was  enacted  by  the  City  of 
Los  Angeles  just  before  construction  of 
a  taxiway  project  was  to  begin,  and 
applied  exclusively  to  the  parcel  of  land 
owned  by  the  airport  but  located  in  the 
jurisdiction  of  the  City  of  Los  Angeles. 
The  court  found  that  the  City  was 
prohibited  from  conditioning  airport 
development  on  prior  City  approval.  It 
stated  that  proper  placement  of  taxiways 
and  runways  is  critical  to  the  safety  of 
takeoffs  and  landings  and  essential  to 
the  efficient  management  of  the 
navigable  airspace.  The  Court  stated  that 
Federal  aviation  safety  interests 
preempted  control  of  airport  ground 
facilities.  The  Court  held  that 
nonproprietor  jurisdictions  may  not 
abuse  their  land  use  powers  by  delaying 
a  safety  project  and  withholding  a 
building  permit  until  the  FAA  and  the 
airport  proprietor  agree  to  aircraft  noise 
control  terms. 

Recent  years  have  witnessed  a  steady 
increase  in  state  and  local  ordinances 
and  zoning  measiu-es  that  seek  to 
regulate  growth  and  expansion  of  large 
metropolitan  airports.^  Federal  law  and 
policy  continues  to  confirm  that  state 
and  local  police  power  regulation  of 
aircraft  noise  is  Federally  preempted 
when  it  impinges  on  airspace 
management,  aircraft  flight,  and 
operations.  Non-proprietors  may  take 
noise  impacts  into  account  in  siting 
airports  and  other  facilities,  and  may 
mitigate  the  effects  of  noise.  Federal 
aviation  statutes  do  not  direct  the 
Federal  government  to  decide  where 
ciirports  should  be  located,  or  whether 
and  where  an  existing  airport  should 
acquire  additional  property  for 
expansion;  instead,  such  decisions  are 
the  primary  responsibility  of  airport 


^  See,  e.g.,  Dallas  Ft.  Worth  International  Airport 
Board  v.  City  of  Irving,  854  S.W.2d  750  (Ct.  of 
Appeals  Texas  1993).  writ  denied,  894  S.W.2d  456 
(Tex.  App-Ft.  Worth  1995);  City  of  New  Orleans  \ . 
Kcnner,  1992  U.S.  Dist.  LEXIS  1046  (ED  La  1992), 
rev'd_F.2d_  (5th  Cir.  8/6/92);  Citv  of  Cleveland  v. 
at)'  of  Brook  Park,  893  F.  Supp  742  (ND  Ohio 
1995);  City  ofBurbank  v.  BGPAA  (85  Cal  Rpt.  2d 
28  (1999).  review  den,.  1999  Cal.  LEXIS  5393  (Cal 
Sup,  Ct,  8/11/99), 


owners  and  operators.  However.  Federal 
authority  to  control  the  navigable 
airspace  necessarily  encompasses  the 
placement,  size,  and  configuration  of 
runways.  Likewise,  the  Airport  and 
Airway  Improvement  Act  of  1982 
prescribes  a  dominant  role  for  the  FAA 
in  airport  development,  which 
encompasses  constructing,  repairing,  or 
improving  public  use  airports,  and 
imposes  significant  program 
responsibihties  on  the  FAA.  Non- 
proprietor  jurisdictions  have  no  role  in 
determining  the  legal  requirements  for 
runway  expansion  and  development 
within  the  boundaries  of  the  existing 
airport.  Federal  aviation  law  preempts 
local  ordinances  designed  to  control  and 
impede  air  navigation  facilities,  airport 
safety  projects,  or  development  projects 
on  airport  property  at  major  airports  as 
a  means  of  controlling  aircraft  noise, 
and  to  otherwise  control  flight 
operations  and  impede  safe  and  efficient 
airspace  management.  As  a  corollary  of 
this  principle,  state  and  local 
governments  may  not  use  their  police 
powers  to  require  airport  proprietors  to 
exercise  their  proprietar}'  powers  to 
control  aircraft  noise  at  its  source.  The 
FAA  is  closely  scrutinizing  actions  by 
state  and  local  governments  seeking  to 
limit  airport  expansion,  particularly  of 
major  metropolitan  airports.  FAA  has 
and  will  continue  to  intervene  in 
appropriate  cases  to  assure  that  state 
and  local  governments  exercise  their 
authorities  in  full  accord  with  the 
principles  in  City  ofBurbank  and  its 
progency. 

In  addition  to  established  case  law. 
Section  105  of  the  Airline  Deregulation 
Act  of  1978.  49  U.S.C.  41713  expressly 
provides  that  States,  political 
subdivisions  of  States,  and  political 
authorities  of  at  least  two  States,  are 
prohibited  fi-om  enacting  or  enforcing 
any  law  relating  to  a  priced  route,  or 
service  of  an  air  carrier.  This  statute  was 
intended  to  ensure  that  States  would  not 
imdo  Federal  deregulation  with 
regulation  of  their  own.  This  statute 
prohibits  state  laws  or  local  noise 
ordinances  that  would  constitute  a 
direct  or  indirect  regulation  of  a  price, 
route  or  service  of  an  air  carrier.  As 
noted  in  the  Section  entitled  "Legeil 
Responsibilities  of  Airport  Proprietors."  ■ 
it  preserves  the  authority  of  airport 
proprietors. 

Tne  FAA  encourages  local  authorities 
to  implement  airport  noise 
compatibility  planning  and  protect  their 
citizens  from  unwanted  aircraft  noise, 
principally  through  their  powers  of  land 
use  control.  Control  of  land  use  around 
airports  to  ensure  that  only  compatible 
development  may  occur  in  noise- 
impacted  areas  is  a  key  tool  in  limiting 
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the  number  of  citizens  exposed  to  noise 
impacts,  and  it  remains  exclusively  in 
the  control  of  state  and  local 
governments.  Occasionally,  it  is  a  power 
enjoyed  by  individual  airport  operators; 
some  operators  are  municipal 
governments  that  can  impose 
appropriate  land  use  controls  through 
zoning  and  other  authority.  But  even 
where  municipal  governments 
themselves  are  operators,  the  noise 
impacts  of  their  airports  often  occur  in 
areas  outside  their  jurisdiction.  Other 
police  power  measures,  such  as 
requirements  that  noise  impacts  be 
revealed  in  real  estate  tremsactions,  are 
also  available  to  them.  Other  measures 
are  also  available  to  mitigate  the  effects 
of  noise,  such  as  by  baffling  existing 
noise  or  resetting  those  affected  by 
noise.  Finally,  local  governments  have 
legal  authority  to  take  noise  impacts 
into  account  in  their  own  activities, 
such  as  their  choice  of  location  and 
design  for  new  airports,  new  schools, 
hospital  or  other  public  facilities,  as 
well  as  sewers,  highways  and  other 
basic  infrastructure  services  that 
influence  land  development. 

3.3    Legal  Responsibilities  of  Airport 
Proprietors 

Under  the  Supremacy  Clause  of  the 
U.S.  Constitution.  Federal  law  preempts 
state  or  local  law  when  Congress 
expressly  or  impliedly  indicates  an 
intention  to  displace  state  or  local  law, 
or  when  that  law  actually  conflicts  with 
Federal  law.  As  discussed  above,  in 
1973,  the  Supreme  Court  held  that  the 
pervasive  scope  of  Federal  regulation  of 
the  airways  implied  a  congressional 
intention  to  preempt  municipal  aircraft 
noise  restrictions  based  upon  the  police 
power.  The  court  left  the  door  open  to 
noise  regulations  imposed  by 
municipalities  acting  as  airport 
proprietors,  ^  however,  based  on  such 
municipahties  legitimate  interest  in 
avoiding  liability  for  excessive  noise 
generated  by  the  airports  they  own. 
After  Burtxink,  Cojigress  expressly 
provided  that  the  proprietary  powers 
and  rights  of  municipal  airport  owners 
are  not  preempted  by  Federal  law.  49 
U.S.C.  41713  (section  105  of  the  Airline 
Deregulation  Act  of  1978).  Thus,  the 
task  of  protecting  the  local  population 
from  airport  noise  has  fallen  to  the 
agency,  usually  the  local  government, 
that  owns  and  operates  the  airport. 

Subsequent  to  the  Burbank  decision, 
the  courts  have  confirmed  that  Congress 
has  reserved  a  limited  role  for  local 


'Traditionally,  airport  proprietors  own  and 
operate  the  airport,  promote  the  airport,  and  have 
the  legal  power  to  acquire  necessary  approach 
easements. 


airport  proprietors  to  regulate  noise 
levels  at  their  airports.  Thus,  the 
responsibilities  of  state  and  local 
governments  as  airport  proprietors  are 
less  restricted  than  those  of  non- 
proprietor  governments.  The  rationale 
for  the  airport  proprietor  exception  is 
that  airport  proprietors  bear  monetary 
liability  for  excessive  noise  under  the 
Supreme  Court  decision  in  Griggs  v. 
Allegheny  County.  369  U.S.  84  (1962). 
The  Court  found  that  because  the  airport 
proprietor  had  that  liability,  fairness 
dictated  that  airport  proprietors  must 
also  have  the  power  to  insulate 
themselves  from  that  liability.  The 
proprietor,  the  court  reasoned,  planned 
the  location  of  the  airport,  the  direction 
and  length  of  the  runways,  and  has  the 
ability  to  acquire  more  land  around  the 
airport.  From  this  control  flows  the 
liability,  based  on  the  constitutional 
requirement  of  just  compensation  for 
property  taken  for  a  public  purpose.  The 
Court  concluded:  "Respondent  in 
designing  the  Greater  Pittsburgh  Airport 
had  to  acquire  some  private  property. 
Our  conclusion  is  that  by  constitutional 
standards  it  did  not  acquire  enough." 
The  role  of  the  proprietor  described  by 
the  Court  remains  the  same  today. 

In  contrast,  it  is  understandable  that 
non-proprietor  localities  in  the  vicinity 
of  major  airports  cannot  be  permitted  an 
independent  role  in  controlling  the 
noise  of  passing  aircraft.  In  the  words  of 
the  Second  Circuit  Court  of  Appeals. 

[tlhe  likelihood  of  multiple,  inconsistent 
rules  would  be  a  dagger  pointed  at  the  heart 
of  commerce — and  the  nile  applied  might 
come  literally  to  depend  on  which  way  the 
wind  was  blowing.  The  task  of  protecting  the 
local  population  from  airport  noise  has, 
accordingly,  fallen  to  the  agency,  usually  of 
local  government,  charged  with  operating  the 
airport. 

British  Airways  Board  v.  Port 
Authority  of  New  York  and  New  Jersey, 
558  F.2d  75.  83  (2d  Cir.  1977). 

An  airport  proprietor's  powers, 
however,  are  not  unlimited.  For 
example.  Federal  case  law  consistently 
holds  that  proprietors  are  vested  only 
with  the  power  to  promulgate 
reasonable,  nonarbitrary.  and 
nondiscriminatory  regulations 
establishing  acceptable  noise  levels  for 
the  airport  and  its  immediate  environs 
that  avoid  the  appearance  of  irrational 
or  arbitrary  action.  National  Helicopter 
Corp.  V.  City  of  New  York.  137  F.3d  81. 
89  (2d  Cir.  1998);  British  Airways  Board 
V.  Port  Authority  of  New  York  and  New 
Jersey.  558  F.2d'75,  564  F.2d  1002  (2d 
Cir.  1977).  The  Department  of 
Transportation's  own  policy  statement 
similarly  states  that  an  airport  owner's 
conduct  is  not  preempted  as  an  exercise 
of  its  proprietary  powers  when  such 


exercise  is  reasonable, 
nondiscriminatory,  nonburdensome  to 
interstate  commerce,  and  designed  to 
accomplish  a  legitimate  State  objective 
in  a  manner  that  does  not  conflict  with 
the  provisions  and  policies  of  the 
aviation  provisions  of  Title  49  of  the 
United  States  Code.  14  CFR  399.110(f). 

In  the  British  Airways  case,  the  Port 
Authority  of  New  York  and  New  Jersey 
banned  the  Concorde  SST  aircraft  from 
using  Kennedy  International  Airport 
pending  a  six-month  study  of  operating 
experience  at  other  U.S.  airports.  Rather 
than  applying  its  1951  noise  standard  to 
the  new  Concorde  aircraft,  the  Port 
Authority  baimed  the  aircraft  based  on 
its  low  frequency  sound.  Air  France  and 
British  Airways  challenged  the  ban, 
arguing  among  other  things,  that  the  ban 
was  preempted  by  DOT's  authorization 
of  Concorde  landings  at  fFK  and 
provision  of  detailed  regulations  for 
noise  control  at  the  airport,  and  that  it 
was  discriminatory  and  an  undue 
burden  on  commerce.  The  Court  of 
Appeals  held  that  the  Port  Authority 
possessed  the  power  and  bore  the 
responsibility  to  establish  fair,  even- 
handed  and  nondiscriminatory 
regulations  designed  to  abate  the  effect 
of  aircraft  noise  on  surrounding 
communities  and  directed  the  lower 
coiut  to  conduct  an  evidentiary  hearing 
on  the  reasonableness  of  the  Port 
Authority's  ban  based  upon  low 
frequency  sound. 

Subsequent  to  the  first  nding,  the  Port 
Authority  resisted  in  responding  to  the 
airlines'  desire  to  secure  a  fair  test  of 
their  aircraft  in  New  York.  The  Port 
Authority  refused  to  accord  landing 
rights  to  an  airplane  that  was  capable  of 
meeting  its  rule  that  had  consistently 
been  applied  to  all  other  aircraft  for 
nearly  20  years — 112  PNdB.  As  a  result, 
the  Ccirriers  brought  suit  again.  In  the 
second  British  Airways  case,  the  Court 
of  Appeals  affirmed  its  prior  ruling 
concerning  the  limitations  of 
proprietary  powers.  The  court  then 
affirmed  the  enjoining  of  further 
prohibition  of  Concorde  operations  at 
Kennedy  Airport  until  the  Port 
Authority  promulgated  a  reasonable, 
nonarbitary  and  nondiscriminatory 
noise  regulation  that  all  aircraft  were 
afforded  the  opportunity  to  meet.  The 
action  of  the  Port  Authority  purporting 
to  exercise  delegated  authority  to 
regulate  noise  was  held  to  constitute 
unjust  discrimination  within  the 
meaning  of  the  AAIA  when  the  action 
resulted  in  denial  of  use  of  the  airport 
to  aircraft  that  met  noise  standards 
applies  to  other  aircraft  allowed  to  use 
the  airport. 

The  court  pointed  out  that  with 
respect  to  the  reasonableness  of  airport 
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use  restrictions,  it  is  important  that  they 
be  found  on  "definitive  findings,  based 
on  substantial  evidence,  that  the 
proposed  use  would  jeopardize  the 
health,  safety,  or  welfare  of  the  public." 
British  Airways,  564  F.2d  102,  1014  (2d 
Cir.  1977). 

A  noise  curfew  prohibiting  the  arrival 
or  departure  on  a  non-emergency  basis 
of  any  aircraft  between  the  hours  of  1 2 
midnight  and  7  a.m.  applying  to  all 
aircraft  regardless  of  the  noise  emission 
level  of  degree  of  noise  produced  was 
found  to  be  an  unreasonable,  arbitrary, 
and  discriminatory  and  overbroad 
exercise  of  power  by  the  county  in  U.S. 
v.  Westchester,  571  F.  Supp.  786 
(S.D.N.Y.  1983). 

In  Citv  and  County  of  San  Francisco 
V.  FAA.'942  F.2d  1391  (9th  Cir.  1991), 
a  city  regulation  was  interpreted  to  ban 
a  retrofitted  Q-707  meeting  Stage  2 
standards  from  using  the  airport  while 
other  Stage  2  aircraft  making  similar 
levels  of  noise  were  permitted.  The 
aircraft  operator  filed  a  complaint  with 
the  FAA  alleging  that  exclusion  of  its 
retrofitted  707  was  unjustly 
discriminatory  in  violation  of  the  city's 
Airport  Improvement  Program  grant 
assurances.  A  DOT  law  judge  found  that 
the  city  had  breached  its  grant  assurance 
that  it  would  operate  the  airport  without 
unjust  discrimination.  The  FAA 
Administrator  affirmed  the  law  judge's 
finding  because  the  city's  noise 
regulation  allowed  aircraft  that  were 
equally  noisy  or  noisier  than  Q-707's  to 
operate  at  the  airport  and  increase  in 
number  without  limit,  while  excluding 
the  Q-707  based  on  a  characteristic  that 
had  no  bearing  on  noise  (date  of  type- 
certification  as  meeting  Stage  2 
requirements).  Thus,  the  regiilation 
violated  the  statutory  requirement  and 
the  city's  grant  assurance  requirement 
that  the  airport  would  be  available 
without  unjust  discrimination.  The 
Ninth  Circuit  Court  of  Appeals  upheld 
the  FAA's  interpretation  of  the  statutory 
and  grant  assurance  requirements  as 
reasonable.  This  case,  as  in  the  British 
.Mrways  cases,  illustrates  that  use  of 
noise  control  regulations  by  an  airport 
jiroprietor  to  bar  aircraft  on  a  basis  other 
than  noise,  or  without  a  factual  basis, 
was  found  to  be  inconsistent  with  a  fair 
and  efficient  national  air  transportation 
system. 

Airport  proprietors  are  also  prohibited 
Irom  enacting  noise  restrictions  that 
\vouid  impose  an  undue  burden  on 
interstate  commerce.  The  Commerce 
Clause  prohibits  any  state  or  local 
government  actions  that  would 
unconstitutionally  burden  interstate 
commerce.  For  the  most  part,  noise 
ordinances  that  would  violate  the 
t^ommerce  Clause  when  the  particular 


means  chosen  by  the  proprietor  to 
achieve  its  goals  are  irrational,  arbitrary 
or  unrelated  to  those  goals.  For  example, 
a  court  would  likely  strike  down  a  noise 
ordinance  if  its  purpose  was  in  fact  to 
disfavor  interstate  commerce,  its 
benefits  were  illusory  or  insignificant, 
or  impermissible  parochial 
considerations  unconstitutionally 
burdened  interstate  commerce.  In  U.S. 
V.  Westchester.  571  F.  Supp.  786 
(S.D.N.Y.  1983),  the  court  found  that  a 
blanket  nighttime  curfew  regardless  of 
noise  emission  had  an  adverse  impact 
on  the  flow  of  air  commerce  because  it 
interfered  with  and  prevented  the 
efficient  use  of  the  navigable  airspace, 
resulting  in  bunching  of  flights,  delays 
in  flights  not  only  at  Westchester 
County  Airport  but  at  LaGuardia  and 
other  airports  in  the  metropolitan  area, 
and  disruption  in  the  flow  of  air  traffic 
in  the  New  York  City  metropolitan  area. 
The  curfew  further  represented  an 
unlawful  exercise  of  local  police  power 
by  the  County. 

In  National  Aviation  v.  Havward,  418 
F.  Supp.  417  (N.D.  Cal.  1976),  the  court 
reviewed  the  constitutionality  of  an 
ordinance  which  prohibited  the 
operation  of  aircraft  between  the  hours 
of  11  p.m.  and  7  a.m.  by  aircraft  which 
exceeded  a  noise  level  of  75  dBA.  The 
plaintiffs  argued  that  the  ordinance 
burdened  interstate  commerce  by 
forcing  them  to  make  their  flights  from 
Oakland  Airport  rather  than  Hayward 
Air  Terminal,  thereby  impairing  their 
ability  to  deliver  mail  and  newspapers 
to  customers  in  California  and  other 
nearby  states.  The  court  upheld  the 
airport's  nighttime  noise  level  limitation 
as  a  valid  exercise  of  proprietary  rights. 
On  application  of  a  balancing  test  under 
the  Commerce  Clause,  the  court  found 
that  the  burden  imposed  on  the  flow  of 
commerce  was  incidental  and  did  not 
overcome  the  local  interest  in 
controlling  noise  levels  at  Hayward  Air 
Terminal  during  late  evening  and 
morning  hours.  The  nighttime  noise 
level  limitation  did  not  sufficiently 
reduce  the  value  of  aircraft  operator 
leases  so  as  to  be  an  unlawful  taking 
under  the  14th  Amendment. 

In  Santa  Monica  Airport  association 
V.  City  of  Santa  Monica,  659  F.2d  100 
(9th  Cir.  1981),  the  court  stuck  down  an 
airport  ban  on  the  operation  of  jet 
aircraft  on  the  basis  of  noise  under  the 
Commerce  and  Equal  Protection  Clauses 
of  the  U.S.  Constitution  because  the 
quality  and  quantity  of  noise  emitted  by 
the  jets  had  no  greater  tendency  to 
irritate  and  annoy  than  that  emitted  by 
permitted  propeller-driven  aircraft. 

In  Alaska  Airlines  v.  Citv  of  Long 
Beach,  951  F.2d  977  (9th  Cir.  1991),  the 
City  of  Long  Beach  had  enacted  a 


curfew  in  1981  which  limited  air  carrier 
flights  to  1 5  per  day  and  required 
carriers  to  use  quieter  aircraft.  The  Court 
of  Appeals  overruled  the  district  court's 
findings  that  the  ordinance  was 
preempted  by  Federal  law, 
impermissibly  biudened  interstate 
commerce,  violated  equal  protection 
principles,  and  was  arbitrary  and 
capricious,  or  otherwise  not  rationally 
related  to  legitimate  governmental 
concerns.  The  Coiul  of  Appeals  found 
that  each  of  the  challenged  provisions  of 
the  ordinance  was  sufficiently 
supported  by  a  reasonable  and 
legitimate  justification. 

Airports  that  are  recipients  of  Federal 
airport  development  grants  have 
specific  contractual  duties,  under  the 
terms  of  their  airport  development  grant 
agreements,  to  ensure  that  their  facilities 
are  available  under  equitable 
conditions.  These  obligations  include 
the  duty  to  ensure  that  the  airport  is 
available  for  public  use  on  fair  and 
reasonable  terms  and  without  unjust 
discrimination,  and  that  no  restriction 
results  in  the  establishment  of  an 
exclusive  right.  The  courts  have  made  it 
clear  that  these  contractual  obligations 
are  an  important  aspect  of  the 
limitations  on  an  airport  owner's 
authority  to  control  aircraft  noise,  for 
example,  in  the  issuance  of  curfews. 

In  U.S.  V.  Westchester,  571  F.  Supp. 
786  (S.D.N.Y.  1983),  discussed  in  part 
above,  the  court  also  found  that  the 
county  had  obligated  itself  by  the  FAA's 
grant  assurances  to  make  the  airport 
available  for  public  use  on  fair  and 
reasonable  terms,  without  unjust 
discrimination,  and  at  all  times.  The 
court  noted  that  failure  to  comply  with 
the  conditions  of  a  grant  authorized  the 
FAA  to  suspend  ciurent  grant  payments 
and  withhold  future  grants.  The  court 
held  that  Westchester's  curfew  on  flight 
operations  constituted  a  breach  of  the 
terms,  conditions,  and  assurances  set 
forth  in  the  grant-in-aid  agreements 
between  the  county  and  the  FAA,  and 
that  the  FAA  properly  refused  to  pay 
further  grant  monies  to  the  county  based 
on  its  failure  to  comply  with  grant 
conditions  and  assurances. 

The  power  thus  left  to  the 
proprietor — ^to  control  what  types  of 
aircraft  use  its  airports,  to  impose 
curfews  or  other  use  restrictions,  and, 
subject  FAA  approval,  to  regulate 
nmway  use  and  flight  paths — is  not 
unlimited.  Though  not  preempted,  the 
proprietor  is  subject  to  two  important 
Constitutional  restrictions.  It  first  may 
not  take  any  action  that  imposes  an 
undue  burden  on  interstate  or  foreign 
commerce,  and  second  may  not  unjustly 
discriminate  between  different 
categories  of  airport  users.  As  discussed, 
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airport  proprietors  that  are  recipients  of 
FAA  airport  development  grants  are 
subject  to  certain  statutory  and 
contractual  obligations  including  that  to 
make  the  airport  available  for  public  use 
on  reasonable  terms  and  conditions. 
Also,  states,  political  subdivisions  of 
states,  and  political  authorities  of  at 
least  two  states  may  not  enact  or  enforce 
a  law,  regulation,  or  other  provision 
having  the  force  and  effect  of  law 
related  to  a  price,  route,  or  service  of  an 
air  carrier,  unless  that  law  or  regulation 
is  consistent  with  the  proprietary 
exception.  See,  49  U.S.C.  41713. 

Our  concept  of  the  legal  framework 
underlying  this  Policy  Statement  is  that 
proprietors  retain  the  flexibility  to 
impose  such  restrictions  if  they  do  not 
violate  any  Constitutional  or  statutory 
proscription.  We  have  been  urged  to 
undertake — and  have  considered 
carefully  and  rejected — full  and 
complete  Federal  preemption  of  the 
field  of  aviation  noise  abatement.  In  our 
judgment  the  control  and  reduction  of 
airport  noise  must  remain  a  shared 
responsibility  among  airport 
proprietors,  users,  and  governments. 

Summary 

The  legal  framework  with  respect  to 
noise  may  be  summarized  as  follows: 

•  The  Federal  Government  has 
preempted  the  areas  of  airspace  use  and 
management,  air  traffic  control,  safety 
and  the  regulation  of  aircraft  noise  at  its 
source.  The  Federal  government  also 
has  substantial  power  to  influence 
airport  development  through  its 
administration  of  the  Airport 
Improvement  Program. 

•  Other  powers  and  authorities  to 
control  airport  noise  rest  with  the 
airport  proprietor — including  the  power 
to  select  an  airport  site,  acquire  land, 
assure  compatible  land  use,  and  control 
airport  design,  scheduling  and 
operations — subject  to  Constitutional 
prohibitions  against  creation  of  an 
undue  burden  on  interstate  and  foreign 
commerce,  and  unreasonable,  arbitrary, 
and  unjust  discriminatory  rules  that 
advance  the  local  interest,  other 
statutory  requirements,  and  interference 
with  exclusive  Federal  regulatory 
responsibilities  over  safety  and  airspace 
management. 

•  State  and  local  governments  may 
protect  their  citizens  through  land  use 
controls  and  other  police  power 
measures  not  affecting  airspace 
management  or  aircraft  operations.  In 
addition,  to  the  extent  they  are  airport 
proprietors,  they  have  the  powers 
described  in  the  preceding  section. 

The  authorities  and  responsibilities 
under  the  Policy  may  be  summarized  as 
follows; 


•  The  Federal  Government  has  the 
authority  and  responsibility  to  control 
aircraft  noise  by  the  regulation  of  source 
emissions,  by  flight  operational 
procedures,  and  by  management  of  the 
air  traffic  control  system  and  navigable 
airspace  in  ways  that  minimize  noise 
impact  on  residential  areas,  consistent 
with  the  highest  standards  of  safety.  The 
Federal  government  also  provides 
financial  and  technical  assistance  to 
airport  proprietors  for  noise  reduction 
plfuming  and  abatement  activities  and, 
working  with  the  private  sector, 
conducts  continuing  research  into  noise 
abatement  technology. 

•  Airport  Proprietors  are  primarily 
responsible  for  planning  and 
implementing  action  designed  to  reduce 
the  effect  of  noise  on  residents  of  the 
siuTounding  area.  Such  actions  include 
optimal  site  location,  improvements  in 
airport  design,  noise  abatement  ground 
procedures,  land  acquisition,  and 
restrictions  on  airport  use  that  do  not 
unjustly  discriminate  against  any  user, 
impede  the  Federal  interest  in  safety 
and  management  of  the  air  navigation 
system,  or  unreasonably  interfere  with 
interstate  or  foreign  commerce. 

•  State  and  Local  Governments  and 
Planning  Agencies  should  provide  for 
land  use  planning  and  development, 
zoning,  and  housing  regulations  that  are 
compatible  with  airport  operations. 

•  Air  Carriers  are  responsible  for 
retirement,  replacement  or  retrofit  for 
older  jets  that  do  not  meet  Federal  noise 
level  standards,  and  for  scheduling  and 
flying  airplanes  in  a  way  that  minimizes 
the  impact  of  noise  on  people. 

•  Air  Travelers  and  Shippers 
generally  should  bear  the  cost  of  noise 
reduction,  consistent  with  established 
Federal  economic  and  environmental 
policy  that  the  costs  of  complying  with 
laws  and  public  policies  should  be 
reflected  in  the  price  of  goods  and 
services. 

•  Residents  and  Prospective 
Residents  in  areas  surrounding  airports 
should  seek  to  understand  the  noise 
problem  and  what  steps  can  be  taken  to 
minimize  its  effect  on  people. 
Individual  and  community  responses  to 
aircraft  noise  differ  substantially  and, 
for  some  individuals,  a  reduced  level  of 
noise  may  not  eliminate  the  annoyance 
or  irritation.  Prospective  residents  of 
areas  impacted  by  airport  noise  thus 
should  be  aware  of  the  effect  of  noise  on 
their  quality  of  life  and  act  accordingly. 

Section  4:  Assessing  Aviation  Noise 

4.1     Foundations 

The  Federal  government's  methods 
and  standards  for  measuring  and 
assessing  noise  impacts  derive  from 


scientific  research  and  a  series  ul 
interagency  committee  reviews. 

Federal  Interagency  Committee  on 
Urban  Noise 

In  1979  the  Federal  Interagency 
Committee  on  Urban  Noise  (FICUN)  was 
formed  to  develop  Federal  policy  and 
guidance  on  noise.  The  committee's 
membership  included  the 
Environmental  Protection  Agency 
(EPA),  the  FAA,  the  Federal  Highway 
Administration,  and  the  Departments  of 
Defense  (DOD).  Housing  and  Urban 
Development  (HUD),  and  Veterans 
Affairs  (VA).  Among  other  things,  it 
developed  consolidated  Federal  agency 
land  use  compatibility  guidelines  using 
Yearly  Day-Night  Average  Sound  Levels 
(DNL)  as  the  common  descriptor  of 
noise  levels.  In  order  to  develop  the 
guidelines,  it  was  also  necessary  to 
establish  a  correlation  between  land  use 
and  noise  exposure  classifications. 

The  FICUN  issued  its  report  entitled 
Guidelines  for  Considering  Noise  in 
Land  Use  Planning  and  Control  in  June 
1980.  This  report  established  the 
Federal  government's  DNL  65  dB 
standard  and  related  guidelines.  The 
FICUN  generally  agreed  that  standard 
residential  construction  was  compatible 
for  noise  exposure  from  all  sources  up 
to  DNL  65  dB.  Their  land  use 
compatibility  guidelines  for  noise 
exposure  between  DNL  65-70  dB  called 
for  building  codes  to  require  at  least  25 
dB  outdoor  to  indoor  noise  level 
reduction  (NLR);  between  DNL  70-75 
dB,  at  least  30  dB  NLR. 

The  FICUN  considered  noise 
exposure  above  DNL  75  dB  to  be 
"incompatible"  with  all  residential  uses 
except  transient  lodging  with  NLR  of  at 
least  35  dB.  The  report  contained  a 
comprehensive  guidelines  table.  This 
table  contains  the  following  footnote 
regarding  residential  and  certain  other 
noise-sensitive  uses  in  the  moderate 
exposure  zone  from  DNL  55-65  dB: 

The  designation  of  these  uses  as 
"compatible"  in  t'nis  [moderate  impact] 
zone  reflects  individual  Federal 
agencies'  consideration  of  general  cost 
and  feasibility  factors  as  well  as  past 
community  experiences  and  program 
objectives.  Localities,  when  evaluating 
the  application  of  these  guidelines  to 
specific  situations,  may  have  different 
concerns  or  goals  to  consider. 

The  designations  contained  in  the 
FICUN's  land  use  compatibility  table  do 
not  constitute  a  Federal  determination 
that  any  use  of  land  covered  by  the 
program  is  acceptable  or  unacceptable 
under  Federal,  State,  or  local  law.  The 
responsibility  for  determining  the 
acceptable  and  permissible  land  uses 
and  the  relationship  between  specific 
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properties  and  specific  noise  contours 
rests  with  the  local  authorities. 

Aviation  Safety  and  Noise  Abatement 
Act  of  1979 

The  ASNA  was  the  first  Federal 
legislation  specifically  addressing 
airport  noise  compatibility.  The  FAA 
implemented  the  ASNA's  provisions  in 
Part  150.  This  regulation  adopted  the 
DNL  metric  and  the  65  dB  land  use 
compatibility  guideline.  This  Federal 
guideline  has  been  widely  accepted  by 
airport  proprietors  as  a  threshold  for 
limiting  new  residential  development 
and  for  sound  insulation  where  new 
development  is  permitted  above  this 
guideline.  The  subsection  on  Airport 
Noise  Compatibility  Planning  in  Section 
2  addresses  Part  150  provisions  in 
greater  detail. 

Federal  Interagency  Committee  on  Noise 

In  1991,  the  FAA  and  EPA  initiated 
the  Federal  Interagency  Committee  on 
Noise  (FICON)  to  review  technical  and 
policy  issues  related  to  assessment  of 
noise  impacts  around  airports. 
Membership  included  representatives 
from  DOD,  DOT,  HUD,  the  Department 
of  Justice,  VA,  and  the  Council  on 
Environmental  Quality.  The  FICON 
review  focused,  among  other  things,  on 
'he  manner  in  which  noise  impacts  are 
determined  and  described  and  the 
extent  of  impacts  outside  of  DNL  65  dB 
that  should  be  reviewed  in  a  NEPA 
document.  The  FICON's  findings  and 
I  t'commendations  were  published  in  an 
.\ugust  1992  report.  Federal  Agency 
Review  of  Selected  Airport  Noise 
.\nalysis  Issues. 

With  respect  to  DNL,  the  FICON 
lound  that  there  are  no  new  descriptors 
or  metrics  of  sufficient  scientific 
standing  to  substitute  for  the  present 
DNL  cumulative  noise  exposure  metric. 
It  further  recommended  continuing  the 
use  of  the  DN  metric  as  the  principal 
means  for  describing  long-term  noise 
exposure  of  civil  and  military'  aircraft 
operations.  The  FICON  reaffirmed  the 
raethodology  employing  DNL  as  the 
noise  exposiu^e  metric  and  appropriate 
(iose-response  relationships  (primarily 
the  Schultz  curve  for  Percent  Highly 
Annoyed)  to  determine  community 
noise  impacts. 

Based  on  these  findings,  the  FICON 
f^upporled  agency  discretion  in  the  use 
c  f  supplemental  noise  analysis.  It  also 
rec  ommended  that  further  analysis 
should  be  conducted  of  noise-sensitive 
areas  between  DNL  60-65  db  having  an 
increase  of  3  dB  or  more  if  screening 
analysis  shows  that  noise-sensitive  areas 
at  or  above  DNL  65  dB  will  have  an 
increase  of  DNL  1.5  dB  or  more.  The 
FICON  decided  not  to  recommend 


evaluation  of  aviation  noise  impact 
below  DNL  60  dB  because  public  heath 
and  welfare  effects  below  that  level  have 
not  been  established. 

The  FICON  strongly  supported 
increasing  research  efforts  on 
methodology  development  and  on  the 
impact  of  aircraft  noise.  It  recommended 
a  standing  Federal  interagency 
committee  be  established  to  assist 
agencies  in  providing  adequate  forums 
for  discussion  of  public  and  private 
sector  proposals  identifying  needed 
research  and  in  encouraging  research 
and  development  in  these  areas. 

Federal  Interagency  Committee  on 
Aviation  Noise 

The  Federal  Interagency  Committee 
on  Aviation  Noise  (FICAN)  was  formed 
in  1993  based  on  the  FICON  report's 
policy  recommendation  to  form  a 
standard  interagency  committee  for 
facilitating  research  on  methodology 
development  and  on  the  impact  of 
aircraft  noise.  Membership  includes 
representatives  from  DOD,  HUD,  DOT 
and  the  Department  of  the  Interior,  as 
well  as  NASA  and  the  EPA.  Each  of  the 
Federal  agencies  conducting  significant 
research  on  aviation-related  noise  is 
represented  on  FICAN.  Some  member 
agencies,  such  as  HUD  and  EPA,  are  not 
currently  conducting  research  but  have 
broad  policy  roles  with  respect  to 
aviation  noise  issues. 

The  FICAN  does  not  conduct  or 
directly  fund  any  research.  Rather,  it 
serves  as  a  clearinghouse  for  Federal 
aircraft  noise  research  and  development 
(R&D)  efforts  and  as  a  focal  point  for 
questions  and  recommendations  on 
aviation  noise  R&D.  Products  include 
various  reports,  studies,  analyses, 
findings,  and  conclusions.  The  FICAN 
holds  periodic  meetings,  including  a 
public  forum,  and  issues  a  report  on  its 
activities  annually.  Since  its  inception 
in  1993,  it  has  reached  the  following 
conclusions: 

•  Interagency  communication 
between  researchers  will  help 
researchers  to  understand  other 
agencies'  goals  and  objectives  in  their 
research  programs;  afford  the 
opportunity  for  researchers  to  discuss 
the  projects  ongoing  at  their  own  or 
other  agencies;  and  result  in  more 
efficient  use  of  Federal  funds  by 
reducing  redimdancy  of  research, 
increasing  collaboration,  and  pooling 
the  talents  of  various  agency  scientists. 

•  The  public  forum  is  a  vsduable 
mechanism  for  soliciting  input  from 
interested  members-of  the  aviation 
profession  and  community  members. 

•  The  Acoustical  Society  of  America 
should  form  a  working  group  tasked 
with  development  a  revised  standard  for 


predicting  noise-induced  sleep 
disturbance. 

Current  and  future  FICAN  activities 
include: 

•  Working  with  researchers  to 
develop  individual  agency  priorities  for 
research  to  address  issues  regarding 
overflight  noise  in  parks  and  wilderness 
areas. 

•  Publishing  technical  positions  on 
aviation  noise  topics  based  on  definitive 
research  by  member  agencies.  Such 
topics  include  noise-induced  sleep 
disturbance,  non-auditory  health  effects, 
and  land  use  compatibility  guidelines. 

4.2    Assessment  Methodologies 

Yearly  Day-Night  Average  Soimd  Levels 
(DNL) 

The  FAA  and  other  Federal  agencies 
use  DNL  as  the  primary  measure  of 
noise  impacts  on  people  and  land  uses. 
This  cumulative  metric  is  the  Federal 
standard  because  it: 

•  Correlates  well  with  the  results  of 
attitudinal  surveys  of  residential  noise 
impact; 

•  Increases  with  the  duration  of  noise 
events,  which  is  important  to  people's 
reaction; 

•  Takes  into  account  the  number  of 
noise  events  of  the  full  24  hours  in  a 
day,  which  also  is  important  to  people's 
reaction; 

•  Takes  into  account  the  increased 
sensitivity  to  noise  at  night  by  including 
a  10-dB  nighttime  penalty  between 
10:00  p.m.  and  7:00  a.m.  to  compensate 
for  sleep  disturbance  and  other  effects; 

•  Allows  composite  measurements  of 
all  sources  of  community  noise;  and 

•  Allows  quantitative  comparison  of 
noise  from  various  sources  with  a 
commimity. 

DNL  is  the  only  metric  backed  with  a 
substantial  body  of  scientific  survey 
data  on  the  reactions  of  people  to  noise. 
It  provides  a  simple  method  to  compare 
the  effectiveness  of  alternative  airport 
scenarios.  Land  use  plaimers  have 
acquired  over  20  years  of  working 
experience  applying  this  metric  to  make 
zoning  and  plaiming  decisions.  DNL  is 
a  soimd  and  workable  tool  for  land  use 
planning  and  in  relating  aircraft  nofse  to 
community  reaction.  Experience 
indicates  that  DNL  provides  a  very  good 
measure  of  impacts  on  the  quality  of  the 
human  environment,  forming  an 
adequate  basis  for  decisions  that 
influence  major  transportation 
infrastructure  projects.  In  an  August 
1992  report,  the  FICON  reaffirmed  both 
DNL  as  the  appropriate  metric  for 
measuring  aviation  noise  exposure  and 
DNL  65  dfi  as  the  Federal  Government's 
level  of  significance  for  assessing  noise 
impacts. 
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Some  people  cliallenge  the  use  of 
DNL  to  assess  aviation  noise  because  it 
is  a  measure  of  exposure  from 
cumulative  events  over  time  rather  than 
a  measure  of  exposure  from  a  single 
noise  event.  Commonly  cited  as 
potential  alternative  metrics  are  the 
Sound  Exposure  Level  (SEL),  which 
describes  cumulative  noise  exposure 
from  a  single  event,  and  Maximum 
Level  (Lmax).  the  highest  level  during  a 
single  event.  Although  sometimes  useful 
as  supplemental  measures  of  noise 
exposure,  single  event  metrics  pose 
problems.  They  present  neither  an 
accurate  pictiire  of  noise  exposure  nor 
the  overall  impact  of  noise  on  a 
community.  Because  single  event 
metrics  by  definition  are  not  composites 
of  cumulative  events,  100  aircraft 
operations  a  day  would  be  no  worse 
than  one  operation.  Similarly,  one  event 
at  90  dB  would  be  assessed  as  worse 
than  100  events  at  89  dB.  These  effects 
clearly  do  not  reflect  noise  impacts  or 
annoyance  reactions  accurately. 
Alternatively,  DNL  increases  with  the 
number  of  operations,  while  single 
event  measiires  do  not.  DNL  combines 
the  number  of  operations  with  the 
loudness  of  each  operation  into  a 
ciunulative  noise  dose.  The  resulting 
values  correlate  well  with  independent 
tests  of  annoyance  from  all  sources  of 
noise. 

Human  response  to  noise  involves 
both  the  maximum  level  and  its 


duration,  so  the  maximum  sound  level 
alone  is  not  sufficient  to  evaluate  the 
effect  of  noise  on  people.  Clearly, 
people  are  bothered  by  individual  noise 
events,  but  their  sense  of  annoyance 
increases  with  the  number  of  those 
noise  events,  and  with  those  that  occur 
late  at  night.  The  DNL  metric  provides 
a  combined  measure  of  these  factors  that 
can  be  used  to  evaluate  existing  and 
predicted  future  conditions  on  an 
unambiguous,  single-number  basis. 
Although  DNL  is  an  average  of 
cumulative  noise  levels,  sound  levels  of 
the  loudest  events  control  the  DNL 
calciilation.  Both  Lma^  and  SEL  measure 
individual  sound  events  that  may  occur 
only  once,  or  may  occur  several  times 
during  the  day.  The  number  of  times 
these  events  occur  and  when  they  occur 
are  important  in  measuring  the  noise 
environment.  DNL  is  a  time-average  of 
the  total  sound  energy  over  a  24-hour 
period,  adjusted  by  providing  a  10  dB 
penalty  to  sound  levels  occurring 
between  10PM  and  7AM.  This  10  dB 
penalty  means  that  one  nighttime  sound 
event  is  equivalent  to  10  daytime  events 
of  the  same  level.  Accordingly,  DNL 
combines  both  the  intensity  and  nimiber 
of  single  noise  events  with  a  nighttime 
weighting  factor  in  a  manner  that  is 
strongly  influenced  by  maximum  sound 
levels. 

Recognizing  that  DNL  often  is 
criticized  based  on  perceptions  of 
community  annoyance,  the  FICON 


reaffirmed  that  complaints  are  an 
inadequate  indicator  of  the  full  extent  of 
noise  effects  on  a  population.  The  DNL 
65  dB  level  of  significance  does  not 
mean  that  no  one  is  annoyed  below  that 
level.  Extensive  research  has  been 
conducted  to  evaluate  annoyance.  In  an 
attempt  to  meet  demand  for  a  usable 
and  uniform  relationship  between  noise 
and  annoyance,  T.J.  Schultz  reviewed 
the  results  of  161  social  surveys  where 
data  were  available  to  make  a  consistent 
judgment  concerning  what  percent  of 
the  population  was  "highly  annoyed" 
(%HA).  The  surveys  were  of  community 
reactions  to  several  types  of 
transportation  noises  such  as  road 
traffic,  railroad,  and  aircraft  noises.  The 
results  agreed  fairly  well  with  one 
another,  and  Schultz  developed  an 
equation  for  describing  the  relationship 
between  the  level  of  exposure  (in  DNL) 
and  percent  of  population  highly 
annoyed.  Schultz  published  the  results 
of  the  surveys  in  1978  in  "Synthesis  of 
Social  Surveys  on  Noise  Annoyance."  In 
1992,  the  US  Air  Force  updated 
Schultz's  research  with  a  total  of  400 
surveys.  Comparison  of  the  original  and 
updated  results  indicate  that  they  differ 
by  less  than  two  percent  in  the  DNL 
range  from  45  to  75  dB.  The  following 
chart  presents  the  relationship  between 
%HA  and  DNL: 
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The  Schultz  curve  indicates  that 
about  12  percent  of  people  living  at  DNL 
65  dB  report  themselves  to  be  "highly 
annoyed"  by  transportation  noise. 
About  3  percent  are  highly  annoyed  at 
a  DNL  of  55  dB. 


Noise  Analysis  Criteria  for  Changes  in 
DNL 

The  DNL  65  dB  contour  remains  the 
FAA's  lower  limit  for  defining 
significant  noise  impact  on  people.  For 
a  variety  of  reasons,  noise  predictions 
and  interpretations  are  frequently  less 
reliable  below  DNL  65  dB.  DNL 


prediction  models  tend  to  degrade  in 
accuracy  at  large  distances  from  the 
airport.  Smaller  proportions  of  the 
population  are  highly  annoyed  with 
successive  decreases  in  noise  levels 
below  DNL  65  dB.  The  FICON  studied 
criteria  for  predicting  changes  in 
community  annoyance  below  DNL  65 
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dB.  It  found  that  a  DNL  3  dB  increase 
at  the  DNL  60  dB  level  is  generally 
consistent  with  the  existing  DNL  1.5  dB 
screening  criterion  at  the  DNL  65  dB 
level.  This  finding  was  based  on  using 
the  Schultz  curve  to  relate  changes  in 
impact  level  with  changes  in  DNL. 
Increases  of  5  dB  at  DNL  55  dB,  3  dB 
at  DNL  60  dB,  and  1.5  dB  at  DNL  65  dB 
all  resulted  in  a  three  percent  increase 
in  %HA. 

For  airport  development  and  other 
actions  in  the  vicinity  of  an  airport,  the 
FAA  guidelines  for  screening  based  on 
changes  in  aviation  noise  impacts  above 
,3nd  below  DNL  65  dB  follow: 

DLN  65  dB  and  above — An  increase  in 
noise  exposure  of  1.5  dB  or  more  at 
these  levels  is  considered  a  significant 
addition  of  noise.  A  Federal  action 
resulting  in  such  an  increase  would 
require  an  envirormiental  impact 
statement  (EIS). 

DLN  60-65  dB — Increases  in  noise  of 
3  dB  or  more  that  remain  between  DNL 
60-65  dB  do  not  result  in  significant 
exposure  but  can  be  noticeable  and  may 
be  highly  annoying  to  some  people.  The 
FAA  will  consider  mitigation  options 
but  would  not  require  an  EIS  in  noise- 
sensitive  areas  between  DNL  60-65  dB 
that  are  projected  to  have  an  increase  of 
3  dB  or  more  as  a  result  of  the  proposed 
changes. 

For  air  traffic  changes  farther  away 
from  an  airport,  FAA  recognizes  that 
some  actions  in  areas  below  DNL  60  dB 
may  produce  noticeable  noise  increases 
and  generate  adverse  community 
reaction.  Although  increases  in  noise  in 
these  areas  are  well  below  the  standard 
criteria  for  significant  impact,  the  FAA's 
air  traffic  screening  procedures  provide 
mechanisms  to  identify  whether  there 
are  extraordinary  circumstances 
warranting  an  EA. 

Supplemental  Metrics 

The  FICON  recognized  that  DNL  can 
be  supplemented  by  other  metrics  on  a 
case-by-case  basis,  but  advised 
continued  agency  discretion  in  the  use 
of  supplemental  noise  analysis.  It  found 
that  the  use  of  supplemental  metrics  is 
limited  because  threshold  levels  of 
significant  impact  have  not  been 
established  and  there  is  no  accepted 
methodology  for  aggregating  these 
values  into  a  cumulative  impact 
description.  Supplemental  metrics  can 
be  useful  in  characterizing  specific 
events  and  enhancing  the  public's 
understanding  of  potential  effects 
resulting  from  proposed  changes  in 
aircraft  operations.  Supplemental  single 
event  analysis  sometimes  is  conducted 
to  evaluate  sleep  disturbance  and,  less 
frequently,  specific  speech  interference 
issues.  For  proposed  FAA  actions  in  the 


vicinity  of  national  parks  in  pristine 
areas  and  land  uses  such  a  wildlife 
refuges  where  the  Part  1 50  land  use 
compatibility  guidelines  bear  little 
relevance,  the  FAA  supplements  DNL 
noise  analysis  with  other  metrics  on  a 
case-by-case  basis.  The  following 
metrics  are  useful  for  site-specific 
applications  on  a  case-by-case  basis: 

Equivalent  Sound  Level  (Leq)  is  a 
cumulative  metric  that  can  be 
appropriate  where  aircraft  noise  can 
affect  activity  periods  of  less  than  24- 
hour  duration. 

Maximum  Sound  Level  (Lm^)  is  a 
single  event  metric  that  can  be  used  to 
describe  the  greatest  sound  level  in 
decibels  during  a  given  time  period  at 
a  noise-sensitive  location. 

Sound  Exposure  Level  (SEL)  is  a 
single  event  metric  that  can  be  used  to 
describe  noise  exposure  at  noise- 
sensitive  locations.  This  metric  can  be 
expressed  both  in  terms  of  maximum 
levels  and  number  of  occurrences  at 
varying  levels. 

Time  Above  dBA  Threshold  (TA)  is  a 
metric  that  can  be  used  in  the  same 
situations  as  Leq,  such  as  measuring 
noise  exposure  within  specific  time 
periods.  The  designation  of  threshold  to 
be  used  in  supplemental  TA 
measurements  may  be  defined  with 
respect  to  speech  interference  or  the 
ambient  (background)  noise  level. 

4.3    Aircraft  Research  in  National 
Parks 

In  1987,  the  U.S.  Congress  enacted 
Public  Law  (PL)  100-91,  the  National 
Parks  Overflight  Act,  which  called  for 
the  NPS  to  recommend  to  the  FAA 
actions  for  the  substantial  restoration 
"natural  quiet"  to  the  Grand  Canyon 
National  Park  (GCNP).  One  year  later, 
the  FAA  issued  the  Special  Federal 
Aviation  Regulation  (SFAR)  50-2, 
creating  a  Special  Flight  Rules  Area, 
flight-free  zones,  and  defined  routes  for 
commercial  air  tours  and  sightseeing 
within  the  GCNP.  Another  milestone 
occurred  in  1995  when  the  NPS 
presented  a  report  to  Congress  on 
aircraft  noise  in  national  parks. 

The  FAA  and  the  NPS  initiated  a 
model  validation  process.  In  August 
1999,  the  agencies  hosted  a  two-day 
meeting  at  Grand  Canyon  National  Park 
of  eight  internationally  recognized 
acoustics  experts  (the  Technical  Review 
Committee  (TRC)).  Representatives  fi'om 
Harris,  Miller,  Miller  and  Hanson;  Volpe 
National  Transportation  System  Center; 
and  Wylie  Laboratories  worked  with  the 
TRC  to  develop  a  protocol  that  would 
measure  the  output  of  various  acoustic 
models  against  the  actual  acoustic 
environment  in  the  Grand  Canyon 
National  Park.  The  desired  outcome  of 


the  process  is  a  level  of  confidence  in 
the  ability  of  the  tested  models  to 
replicate  the  conditions  found  in  the 
park.  The  on-site  data  was  collected 
during  the  month  of  September  1999 
and  a  Spring  2000  report  is  planned. 
The  TRC  will  be  asked  to  review  and 
comment  on  the  results. 

4.4    Research  on  Low  Frequency  Noise 

The  issue  of  low  frequency  aircraft 
noise  and  its  impact  on  structural 
integrity  and  human  health  was 
explored  in  detail  as  part  of  the 
environmental  assessment  of  the 
introduction  of  Concorde  supersonic 
transport  operations  into  the  United 
States.  Potential  impacts  were  found  to 
be  negligible.  Field  studies  found  that 
the  noise-induced  vibrations  as  a  result 
of  Concorde  operations  cause  no 
structiu-al  damage.  In  addition,  the 
Concorde  soimd  pressure  levels  at  low 
frequencies  were  found  to  be  well  below 
the  EPA  threshold  for  potential  health 
impact.  As  a  result  of  these  findings,  the 
FAuA  concluded  that  low  frequency 
noise  of  subsonic  aircraft  in  a  typical 
airport  environment  had  no  significant 
impact  on  structvires  or  hiunan  health. 
This  does  not  mean  that  there  may  not 
be  some  noticeable  vibration  in  certain 
cases. 

Human  annoyance  resulting  from  the 
effects  of  aircraft  noise  induced 
structxu^  vibration  is  a  recently  raised 
concern.  Low  frequency  noise  and 
perceptible  vibration  may  be 
experienced  when  aircraft  noise  levels 
are  high  (near  the  start  of  takeoff  roll) 
and  there  are  many  aircraft  events.  This 
same  combination  of  factors  also  tends 
to  lead  to  high  DNL  levels  (generally 
within  the  65  DNL  contour  or  higher). 
However,  unlike  the  widely  accepted 
relationship  between  aircraft  noise 
exposure  in  DNL  and  conmiunity 
annoyance,  there  does  not  currently 
exist  a  scientific  consensus  or  Federal 
guidelines  on  the  human  annoyance 
effects  of  noise-induced  structural 
vibration. 

Overall  evidence  recently  evaluated 
by  the  FAA  suggests  low  frequency 
noise  is  not  a  separate  impact 
phenomenon,  but  rather  is  connected  to 
high  cumulative  aircraft  noise  exposure 
levels.  It  may  be  of  concern  under 
certain  conditions  in  areas  already 
within  the  65  DNL  contour  due  to 
higher  frequency  noise.  Perceptible 
vibration  due  to  low  frequency  noise 
may  be  a  secondary  effect  under  certain 
conditions  (e.g.,  home  location  relative 
to  takeoff  roll  and  aircraft  fleet 
composition)  in  homes  that  are  exposed 
to  high  levels  of  aircraft  noise  as 
calculated  with  the  DNL  metric.  The 
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FAA  supports  and  promotes  further 
research  on  this  issue  through  FICAN. 

Section  5:  Source  Noise  Reduction 

Commercial  air  transportation  became 
a  major  factor  in  the  U.S.  economy  with 
the  introduction  of  jet-powered  civil 
transport  aircraft  into  passenger  service 
in  the  early  1960's.  The  economic 
vitality  of  jet  service  triggered  explosive 
growth  both  in  the  air  transportation 
industry  and  in  those  cities  and 
industries  it  serviced.  However,  as 
airports  grew  in  size  and  importance, 
the  areas  adversely  impacted  by  aviation 
noise  also  expanded.  Despite  economic 
and  transportation  benefits,  as  air 
service  expanded  to  new  communities 
and  flight  frequencies  increased, 
complaints  about  aviation's  noise 
impact  became  common. 

As  noise  became  a  major  concern, 
both  the  Federal  government  and  the 
aviation  industry  sponsored  research 
into  ways  to  resolve  noise  problems.  In 
the  1960's,  aircraft  and  engine 
manufacturers  jointly  developed  the 
first  generation  of  low-bypass  ratio 
turbofan  engines  that  were  both  lower  in 
noise  and  more  fuel-efficient  than  the 
turbojet  engines  then  in  use.  In  the  early 
1970s,  another  major  technological 
advancement  occurred  with  the 
introduction  of  the  second  generation  of 
high-bypass  turbofan  engines.  These 
research  efforts  contributed  to 
considerable  progress  in  aircraft  noise 
reduction  through  quiet  engine  designs. 

5. 1    Aircraft  Source  Noise  Standards 

On  July  21,  1968,  Congress  passed  the 
Aircraft  Noise  Abatement  Act  of  1968 
(49  U.S.C.  44709,  44715),  giving  the 
FAA  its  first  express  authority  to 
regulate  aircraft  noise  through  the 
establishment  of  aircraft  noise 
standards.  Beginning  in  1968,  the  FAA 
developed  certification  standards,  first 
for  measuring  and  then  for  limiting 
aircraft  noise  at  the  source.  These 
certification  standards,  which  paralleled 
technological  improvements  in  airplane 
engine  designs,  are  codified  in  14  CFR 
Part  36.  The  adoption  of  Part  36  in  1969 
prohibited  the  further  escalation  of 
aircraft  noise  levels  of  subsonic  civil 
turbojet  and  transport  category 
airplanes,  and  required  new  airplane 
types  to  be  markedly  quieter  than  the 
generation  of  tiu-bojets  that  were 
developed  in  the  late  1950's  and  early 
1960's. 

The  historical  evolution  of  the  FAA's 
certification  standards  fi-om  Stage  1  to 
Stage  2  to  Stage  3  assisted  U.S.  airframe 
manufactiurers  in  gaining  a  competitive 
advantage  by  providing  the  quietest  and 
most  fuel-efficient  airplanes  available. 
Effective  December  1,  1969,  the  first 


U.S.  aircraft  noise  regulations  in  Part  36 
set  a  limit  on  noise  emissions  of  large 
aircraft  of  new  design  by  establishing 
Stage  2  certification  standards.  Stage  2 
criteria  served  as  the  basic  standard  for 
engine  noise  and  were  based  on  then- 
current  technology  and  initially  applied 
ordy  to  new  types  of  airplanes.  Under 
the  Noise  Control  Act  of  1972,  the  FAA 
was  given  broader  authority  to  set  limits 
for  aircraft  noise  emissions.  This 
authority  is  codified  in  49  U.S.C.  44715. 

On  February  25,  1977,  the  FAA 
amended  Part  36  to  establish  three 
levels  (or  stages)  of  aircraft  noise  with 
specified  limits,  and  prescribed 
definitions  for  identifying  those 
airplanes  classified  under  each  stage.  It 
also  required  applicants  for  new  type 
certificates  applied  for  on  or  after 
November  5,  1975,  to  comply  with  what 
are  now  knowm  as  Stage  3  noise 
standards,  and  to  prescribe  the 
acoustical  change  requirements  for 
airplanes  in  each  noise  level  stage  under 
Part  36.  The  amendment  was  "intended 
to  encourage  the  introduction  of  the 
newest  generation  of  airplanes,  as  soon 
as  practicable"  and  provide  a 
compliance  schedule  to  maximize  the 
incentive  to  replace  rather  than  retrofit 
older  aircraft.  "This  amendment 
prescribed  the  noise  level  standards  for 
that  "newest  generation  of  airplanes." 
The  three  stages  of  aircraft  noise 
established  in  Part  36  have  been  used  as 
the  noise  operating  limits  for  civil 
subsonic  turbojet  aircraft  in  the 
phaseouts  of  both  Stage  1  and  Stage  2     ' 
airplanes. 

5.2    Airplane  Operating  Noise  Limits — 
Stage  1  Phaseout 

When  the  1976  Policy  was  published, 
it  aimounced  a  program  which  would 
ultimately  prohibit  operation  within 
U.S.  airspace  of  any  civil,  subsonic 
turbojet  airplanes  with  a  standard 
airworthiness  certificate  and  with 
maximum  takeoff  weights  of  more  than 
75,000  pounds  that  had  not  been  shown 
to  meet  the  Stage  2  noise  standards 
contained  in  Part  36.  In  accordance  with 
the  1976  Policy,  the  FAA  adopted 
regulations  that  in  part  established  a 
phased  compliance  program  for  U.S. 
domestic  operations  to  reduce  aircraft 
noise.  Subpart  1  of  Part  91  required  that 
civil  subsonic  airplanes  with  a  gross 
weight  of  more  than  75,000  pounds 
comply  with  Part  36  Stage  2  or  Stage  3 
noise  levels  by  January  1,  1985,  in  order 
to  operate  in  the  United  States. 
Compliance  could  be  achieved  by  (1) 
replacing  the  older  fleet  with  new, 
quieter  airplanes;  (2)  re-engining  the 
aircraft;  or  (3)  using  noise  reduction 
technology,  such  as  hushkits,  that  has 
been  shown  to  be  technologically 


feasible  and  economically  reasonable  for 
use  on  older  turbojets. 

On  February  18,  1980,  the  Congress 
enacted  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (ASNA).  Title  III 
of  that  Act  required  the  FAA  to 
promulgate  regulations  extending 
application  of  the  January  1,  1985,  cut- 
off date  for  turbojet  aircraft  to  U.S.  and 
foreign  international  operators  if  no 
international  agreement  could  be 
achieved  on  a  compliance  deadline. 
Since  no  such  agreement  could  be 
reached,  on  November  28,  1980,  the 
FAA  amended  §  91.303  to  make  it 
applicable  to  all  operators  for  their 
operations  in  the  U.S.  The  ASNA  also 
mandated  that  certain  civil  two-engine 
turbojet  airplanes  with  100  of  fewer 
seats  be  given  exemptions  from  the 
noise  rule  until  January  1.  1988  (the  so- 
called  "small  conununity  service" 
exemptions).  The  FAA  implemented  the 
"service  to  small  community" 
exemption  for  two-engine  subsonic 
airplanes  in  §  91.307. 

5.3    Airplane  Operating  Noise  Limits — 
Stage  2  Phaseout 

Through  passage  of  the  Airport  Noise 
and  Capacity  Act  of  1990  (ANCA), 
Congress  directed  that  domestic  and 
foreign  civil  subsonic  turbojet  airplanes 
with  maximum  weight  of  more  than 
75.000  pounds  must  meet  Stage  3 
standards  to  operate  within  the 
contiguous  United  States  after  December 
31,  1999.  In  implementing  this  statutory 
requirement,  the  FAA  promulgated  a 
rule  in  14  CFR  Part  91.  Subpart  I, 
requiring  that  domestic  and  foreign 
airplanes  that  do  not  meet  Part  36  Stage 
3  noise  levels  either  be  retired  or 
modified  to  meet  those  levels.  To  bring 
about  the  earliest  feasible  reduction  of 
noise  levels,  interim  compliance 
deadlines  for  phaseout  of  Stage  2  and 
transition  to  Stage  3  airplane  fleets  were 
established  on  the  basis  of  technological 
and  economic  reasonableness.  Interim 
compliance  options  and  related 
deadlines  are: 

Phaseout  Method 

An  operator  could  choose  to  reduce 
the  nimiber  of  Stage  2  airplanes  it 
maintains  on  its  operations 
specifications  for  operation  in  the 
contiguous  United  States  to  the  required 
percentage  of  its  established  base  level 
number  on  each  compliance  date  as 
follows: 

After  December  31,  1994,  75  percent 
of  its  base  level: 

After  December  31,  1996,  50  percent 
of  its  base  level;  and 

After  December  31,  1998,  25  percent 
of  its  base  level. 
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Fleet  Mix  Method 

An  aircraft  operator  could  choose  to 
increase  the  number  of  Stage  3  airplanes 
it  maintains  on  its  operations 
■-pecifications  for  operation  in  the 
(  ontiguous  United  States  so  that  its  fleet 
consists  of: 

Not  less  than  55  percent  Stage  3 
airplanes  after  December  31,  1994; 

Not  less  than  65  percent  Stage  3 
airplanes  after  December  31,  1996;  and. 

Not  less  than  75  percent  Stage  3 
airplanes  after  December  31,  1998. 

New  Entrant  Compliance 

A  new  entrant  air  carrier  (a  domestic 
or  foreign  air  carrier  beginning  service 
in  the  contiguous  United  States  after 
November  5,  1990)  must  increase  the 
number  of  Stage  3  airplanes  it  maintains 
on  its  operations  specifications  for 
operation  in  the  contiguous  United 
States  so  that  its  fleet  consists  of; 

At  least  25  percent  Stage  3  airplanes 
after  December  31,  1994; 

At  least  50  percent  Stage  3  airplanes 
after  December  31,  1996;  and 

At  least  75  percent  Stage  3  airplanes 
after  December  31,  1998. 

The  regulations  require  all  operators 
of  subject  airplanes  to  report 
compliance  progress  to  the  FAA 
aimually.  They  also  provide  separate 
criteria  for  interim  and  final  compliance 
waivers.  As  prescribed  in  ANCA,  a  final 
compliance  waiver  may  only  be  granted 
by  the  Secretary  of  Transportation 
(dirough  delegation,  by  the  FAA)  to  a 
domestic  air  carrier  for  no  more  than  1 5 
percent  of  its  fleet  and  that  has  achieved 
a  fleet  mix  of  at  least  85  percent  Stage 
3  airplanes  by  July  1,  1999.  Any  final 
compliance  waiver  granted  may  not 
extend  beyond  December  31.  2003. 

5.4    Potential  Gains  From  Source  Noise 
Reduction  Research 

Federal  policy  recognizes  noise 
impacts  on  populations  and  emphasizes 
source  reduction  to  alleviate  those 
impacts.  This  policy  initiated  the  Stage 

1  phaseout,  which  subsequently  was 
codified  into  Federal  law.  It  also 
resulted  in  the  establishment  of  Stage  3 
standards.  In  conjunction  with 
additional  Federal  legislation,  the 
Federal  government's  aviation  noise 

{ olicy  facilitated  the  phaseout  of  Stage 

2  airplanes  by  the  year  2000.  In  keeping 
with  this  policy,  the  FAA  places  a  high 
p  riority  on  developing  future  aircraft 
noise  reduction  Technology  to  support 
the  continued  expansion  of  the  national 
aviation  system. 

In  early  1992.  the  FAA  and  NASA 
began  sponsorship  of  a  multiyear 
f  rogram  focused  on  achieving 
significant  noise  reduction  technology 


advances.  In  October  1992,  Congress 
mandated  that  the  FAA  and  NASA 
jointly  conduct  an  aircraft  noise 
reduction  research  program,  the  goal  of 
which  is  to  develop,  by  the  year  2001, 
technologies  for  subsonic  jet  aircraft  to 
operate  at  reduced  noise  levels.  Current 
and  projected  funding  of  this  project  in 
the  FAA's  and  NASA's  co-sponsored 
research  program  will  exceed  $200 
million  by  the  year  2000.  The  project's 
stated  goal  is  to  develop  technology  to 
reduce  the  community  noise  impact  of 
the  future  subsonic  airplanes  by  10  dB 
(relative  to  1992  technology). 

Future  Noise  Standards 

The  FAA  is  a  major  participant  on  an 
ICAO  Committee  on  Aviation 
Environmental  Protection  (CAEP) 
technical  working  group  that  is 
formulating  proposals  for  an  increase  in 
stringency  of  the  international  noise 
standard  for  subsonic  jet  and  large 
propeller-driven  airplanes.  The  FAA 
plans  to  set  new  Stage  4  standards  by 
early  in  the  next  century.  New  standards 
would  result  in  a  future  timed  transition 
to  a  generation  of  airplanes  quieter  than 
Stage  3,  similar  to  source-noise 
reduction  transitions  that  have  been 
implemented  since  the  1976  Policy. 

"The  Secretary  of  Transportation's 
flagship  initiative  supports  the 
development  of  more  stringent  aircraft 
noise  standards.  FAA  is  aggressively 
pursuing  the  development  of 
international  certification  noise 
standards  for  turbojet  airplanes  that  will 
be  more  stringent  than  the  current  Stage 
3  standards;  and,  developing  models  to 
assess  new  noise  abatement 
technologies  that  will  encourage 
introduction  of  quieter  planes. 

Source  Noise  Reductions  for  Aircraft 
Under  75,000  lbs. 

Commercial  and  business  aircraft  of 
not  more  than  75,000  pounds  gross 
weight  make  a  significant  contribution 
to  aviation  in  the  United  States.  They 
often  provide  the  bridge  between 
smaller  communities  and  the  major  air 
carrier  airports.  Generally,  this  task  is 
performed  by  commuter  aircraft  and 
specialized  air  traffic  services.  Privately 
owmed  business  aircraft  also  make  a 
contribution  to  the  system  by  providing 
specialized  point-to-point  service  for 
corporate  executives  and  staff.  This 
service  saves  valuable  time  and  relieves 
hub  congestion  while  providing 
increased  aircraft  capacity  to  the  system. 
Each  of  these  classes  of  smedler  aircraft 
makes  its  unique  contribution  to  the 
overall  efficiency  of  aviation.  Together, 
they  extend  air  service  to  many  smaller 
outlying  areas,  both  rural  settings  and 
suburban. 


The  Stage  1  and  Stage  2  airplane 
phaseouts  affected  only  large 
commercial  airplanes  with  a  gross 
weight  of  more  than  75,000  pounds. 
There  are  no  provisions  in  either 
Federal  law  or  FAA  regulations  that  are 
directed  at  phasing  out  airplanes  of  not 
more  than  75,000  pounds.  In  1990-91, 
the  FAA  undertook  a  study  in 
accordance  with  the  provisions  of  49 
U.S.C.  47525  to  determine  whether 
requirements  governing  noise  and 
access  restrictions  in  Part  161  should 
apply  to  Stage  2  airplanes  of  not  more 
than  75,000  pounds  as  well  as  to  those 
above  that  weight.  After  careful 
consideration  of  the  various  issues 
involved  and  of  comments  received 
from  the  public,  the  FAA  concluded 
that  the  analysis,  notice,  and  comment 
provisions  for  proposed  restrictions 
should  apply  to  all  Stage  2  aircraft 
operations  regardless  of  gross  weight. 
This  conclusion  was  based  on  the  need 
to  protect  the  interests  of  all  segments 
of  aviation  and  of  the  general  public. 

The  National  Business  Aviation 
Association  (NBAA)  passed  a  resolution 
in  January  1998  that  is  a  first  step  in 
volimtary  elimination  of  noisy  business 
aircraft.  Coordinated  with  the  FAA,  the 
resolution  calls  for  the  NBAA's  5,200 
members  to  refrain  from  adding  Stage  1 
aircraft  to  their  fleets  beginning  in 
January  2000  and  to  end  the  operation 
of  Stage  1  aircraft  by  January  2005.  This 
resolution  affects  business  aircraft  at  or 
below  75,000  pounds.  In  the  absence  of 
specific  Federal  legislation,  the  FAA 
encourages  and  supports  voluntary 
efforts  by  the  aviation  industry  that  will 
result  in  reducing  noise  of  Stage  1  and 
Stage  2  aircraft  of  not  more  than  75.000 
poujids  in  gross  weight. 

Helicopter  Noise  Reduction  Research 

44  U.S.C.  44715  directs  the  FAA  to 
prescribe  and  amend  aircraft  noise 
standards  taking  into  consideration 
whether  the  standard  is  economically 
reasonable,  technologically  feasible  and 
appropriate  for  the  applicable  aircraft, 
aircraft  engine,  appliance,  or  certificate. 
An  FAA  research  project  seeks  to 
demonstrate  the  technological  and 
economical  feasibility  of  incorporating 
existing  noise  abatement  technology 
concepts  into  the  designs  of  light 
helicopters  produced  by  small 
manufacturers.  The  project  is  a 
technology  transfer  effort  that  will 
address  existing  noise  abatement  design 
concepts  for  individual  small  helicopter 
designs.  Prototype  hardware  will  be 
constructed  and  tested,  or  existing 
airframe  designs  modified,  to 
demonstrate  the  airworthiness  and  noise 
reduction  potential  of  the  noise 
abatement  designs.  The  FAA-sponsored 


4.1824  Federal  Register/ Vol.  65,  No.  136 /Friday,  July  14,  2000 /Notices 


>> 


activity  is  a  follow-on  to  the  similar 
NASA  research  program  directed 
toward  the  larger,  more  technologically 
advanced  manufacturers  and  involving 
the  development  of  advanced  noise 
design  technologies. 

General  Aviation  Noise  Reduction 
Research 

In  1994,  Congress  directed  that  the 
FAA  and  NASA  jointly  conduct  a  noise 
study  of  propeller-driven  small 
airplanes  and  rotorcraft  to  identify  noise 
reduction  technologies,  evaluate  the 
status  of  R&D  and  determine  the  need 
for  addition  research  activities.  For 
propeller-drive  small  airplanes,  the 
study  identified  the  need  for  user- 
friendly  tools  to  design  quieter 
propellers,  engine  systems  optimized  for 
low  noise,  and  demonstration  of  these 
concepts. 

The  FAA  and  NASA  initiated  a 
government/ industry/university 
partnership  for  acoustics  technologies 
following  the  findings  of  the  study.  This 
research  supports  the  General  Aviation 
Action  Plan  (GAAP),  which  was 
developed  by  the  general  aviation  (GA) 
industry  and  the  FAA.  One  of  the  goals 
of  the  GAAP  is  to  promote  the 
development  of  new  methodologies  and 
technologies  that  will  reduce  the  overall 
perceived  noise  footprint  of  GA  aircraft. 
In  response,  the  FAA  and  NASA  are  co- 
sponsoring  a  research  program  that 
seeks  to  identify  and  develop  propeller- 
driven  aircraft  noise  reduction  and 
control  technologies.  The  objective  of 
the  project  is  to  enable  U.S. 
manufacturers  to  produce  quieter 
propeller-driven  airplanes. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No  FHWA-2000-7601] 

Notice  of  Request  tor  Clearance  of  a 
New  Information  Collection  Design/ 
Build  Research  Study 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
requirements  of  section  3506(c)(2)(A)  of  ' 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget's  (OMB) 
approval  for  a  new  information 
collection  involving  responses  to  a 
questionnaire  concerning  design/build 
projects.  The  information  to  be  collected 
will  be  used  to  analyze  the  affected 
public's  perception  of  safety  related 
issues  and  impacts  on  private  property 
that  may  be  attributed  directly  to 
design/build  projects.  This  information 
is  necessary  to  address  certain  details 
and  provide  feedback  to  the  FHWA's 
evaluation  of  right-of-way  acquisition 
and  relocation  on  design/build  projects. 
DATES:  Comments  must  be  submitted  on 
or  before  September  12,  2000. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL^Ol,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  and  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Walterscheid,  (202)  366-9901, 
Office  of  Real  Estate  Services,  Federal 
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Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SVV.,  Washington,  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  5:00  p.m., 
a.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Design/Build  Research  Study. 

Background:  The  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  section  1307,  prescribes  the  interim 
provisions  under  which  projects  can  be 
advanced  utilizing  design/build 
contracting  procedures.  TEA-21 
mandates  that  regulations  will  be 
developed  to  carry  out  the  amendments 
made  by  section  1307.  The  regulations 
will  identify  the  criteria  to  be  used  by 
the  Secretary  of  Transportation  in 
approving  the  use  of  and  establishing 
the  procedures  for  design/build 
contracting  by  a  State  transportation 
department  or  a  local  transportation 
agency.  With  the  increased  funding 
available  under  TEA-21,  States  are 
expected  to  increase  their  use  of  design/ 
build  contracting  to  advance  projects. 
One  imique  aspect  of  design/build 
contracting  is  that  it  authorizes 
construction  at  the  time  the  project 
agreement  is  signed.  This  allows  the 
contractor  to  begin  construction  on  a 
parcel  of  land  as  soon  as  it  is  acquired. 
This  process  could  lead  to  safety 
concerns  and  possible  coercive  actions 
for  vacant  landowners,  homeov^Tiers 
and/or  businesses  that  await  acquisition 
of,  or  relocation  from,  their  property  for 
right-of-way  purposes.  Several  design/ 
build  projects  that  included  right-of-way 
acquisition  activities  have  been 
identified.  These  projects  are  located  in 
California,  South  Carolina  and  Virginia. 
The  FHWA's  Office  of  Real  Estate 
Services  in  conjunction  with  South 
Carolina  State  University  will  conduct  a 
survey  of  approximately  100  property 
owners,  residents,  business  owners  and 
various  contractors  involved  in  a 
design/build  project  to  ascertain  their 
perceptions  of  possible  safety  related 
issues  or  coercive  actions  that  may  have 
affected  them.  The  information  will  be 
collected  by  telephone/written  surveys, 
personal  interviews  and/or  site  visits. 
The  information  gathered  from  the 
survey  wiU  be  used  by  the  Office  of  Real 
Estate  Services  to  assist  in  the  drafting 
of  the  regulations  as  prescribed  in  TEA- 
21. 

Respondents:  The  respondents  to  the 
MiTvey  will  be  approximately  100 
property  owners,  residents,  business 
owners  and  various  design/build  and 
right-of-way  contractors  located  in 
f^dlifornia.  South  Carolina,  and  Virginia. 

Estimated  Average  Burden  per 
i\esponse:  The  estimated  average  burden 
per  response  is  30  minutes. 


Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  for  all 
respondents  is  50  hours. 

Frequency:  This  is  a  one-time  survey. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  conunents 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB's 
clearance  of  this  information  collection. 

Electronic  Access:  Internet  users  can 
access  all  comments  received  by  the 
U.S.  DOT  Dockets,  Room  PL-401,  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
vi'Vi'w. nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Transportation  Equity  Act 
for  the  21st  Century,  (Pub.  L.  105-178), 
section  1307  and  49  CFR  1.48. 

Issued  on:  July  10,  2000. 
lames  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 

Division. 

[FR  Doc.  00-17867  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Yellowstone  and  Carbon  Counties 
Montana 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  hereby  gives 
notice  that  it  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  reconstruction  of  US 
212  between  Rockvale  and  Laurel  in 


Yellowstone  and  Carbon  County, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 

Paulson,  Program  Development 
Engineer,  Federal  Highway 
Administration,  2880  Skywav  Drive, 
Helena,  MT  59602;  Telephone:  (406) 
449-5303  ext.  239;  or  Joel  Marshik,  P.E.. 
Environmental  Services  and  Tribal 
Liaison  Manager,  Montana  Department 
of  Transportation,  PO  Box  201001,  2701 
Prospect  Avenue,  Helena,  MT  59602- 
1001;  Telephone:  (406)  444-7632. 
supplementary  information: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
H'ww.access.gpo.gov/nara. 

Background 

The  FHWA  in  cooperation  with  the 
Montana  Department  of  Transportation 
(MDT),  will  prepare  an  EIS  to  determine 
the  appropriate  location,  design  and 
alternatives  for  the  proposed  future 
reconstruction  of  US  212  from  Rockvale, 
Montana  [Reference,  or  "Mile"  Post  (RP) 
42.640+)  to  just  south  of  Laurel, 
Montana  (RP  53.841±).  The  EIS  will 
examine  the  short  and  long-term 
impacts  on  the  natural,  physical,  and 
human  environments.  The  impact 
assessment  wrill  include,  but  not  be 
limited  to,  impacts  on  wetlands, 
wildlife,  and  fisheries;  social 
envfronment;  changes  in  land  use; 
aesthetics;  changes  in  traffic;  and 
economic  impacts.  Title  VI  of  the  Civil 
Rights  Act  (42  U.S.C.  2000d)  and 
Environmental  Justice  (as  outlined  in 
Executive  Order  12898)  will  also  be 
addressed  as  part  of  the  impact 
assessment.  The  EIS  will  also  examine 
measures  to  mitigate  significant  adverse 
impacts  resulting  from  the  proposed 
action. 

Comments  are  being  solicited  from 
appropriate  Federal,  State,  and  local 
agencies  and  from  private  organizations 
and  citizens  who  have  interest  in  this 
proposal.  Public  information  meetings 
will  be  held  in  the  project  area  to 
discuss  the  potential  alternatives.  A 
draft  of  the  EIS  will  be  available  for 
public  and  agency  review,  and  a  pubUc 
hearing  will  be  held  to  receive 
comments.  Public  notice  will  be  given 
of  the  time  and  place  of  all  meetings  and 
hearings. 
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Comments  and/or  suggestions  from  all 
interested  parties  are  requested  to 
ensure  that  the  hill  range  of  all  issues 
and  significant  environmental  issues,  in 
particular,  are  identified  and  reviewed. 
Comments  or  questions  concerning  this 
proposed  action  and/or  its  EIS  should 
be  directed  to  the  FHWA  or  the 
Montana  Department  of  Transportation 
(MDT)  at  the  addresses  listed 
previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  July  10.  2000. 
Dale  Paulson, 

Program  Development  Engineer,  FHWA. 
(FR  Doc.  00-17840  Filed  7-13-00;  8:45  am] 
BtUJNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Federal  Highway  Administration 
[FRA  Docket  No.  FRA-1 998-4759] 

Financial  Assistance  To  Eliminate 
Highway-Railroad  Grade  Crossing 
Hazards  on  Designated  High-Speed 
Rail  Corridors 

AGENCIES:  federal  Railroad 
Administration  (FRA)  and  Federal 
Highway  Administration  (FHWA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  solicitation  of 
modified  and  new  applications  for  the 
designation  of  additional  high-speed 
corridors. 

SUMMARY:  On  December  11, 1998, 
pursuant  to  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21),  the 
FRA  and  FHWA  published  a  notice  in 
the  Federal  Register  (at  63  FR  68499- 
68501)  soliciting  applications  from 
States  for  the  designation  of  up  to  three 
additional  high-speed  rail  corridors. 
Applications  were  received  on  behalf  of 
three  corridors  by  the  March  11.  1999 
deadline,  namely,  from  the  States  of 
Maine  and  New  Hampshire  and  the 
Commonwealth  of  Massachusetts:  (1) 
Boston,  Massachusetts  and  Pordand, 
Maine;  and  from  the  State  of  Ohio:  (2) 
Chicago,  Illinois  and  Cleveland,  Ohio 
(via  Toledo,  Ohio);  and  (3)  Cleveland 
and  Cincinnati,  Ohio  (via  Coliunbus  and 
Dayton). 

Since  receiving  these  applications,  the 
FRA  has  been  reviewing  them  carefully 


and  seeking  supplemental  information 
from  the  States  in  order  to  assiue  that 
the  statutory  considerations  pertaining 
to  designation  are  properly  addressed. 

Circumstances  have  altered  with 
respect  to  certain  of  the  pending 
applications  since  their  receipt  by  the 
FRA. 

In  collaboration  with  the  prior 
applicant  States  for  the  Boston-Portland 
route,  the  State  of  Vermont  has 
requested  an  expansion  of  the  proposed 
designation  for  Northern  New  England, 
to  include  a  route  from  Boston  through 
Nashua,  Manchester,  and  Concord,  New 
Hampshire,  thence  to  Montpelier  and 
Biu-lington,  Vermont,  and  potentially  to 
St.  Albans,  Vermont  and  Montreal,  P.Q., 
Canada. 

The  Midwestern  States  and  Amtrak 
have  continued  to  develop  their  plans 
for  the  Midwest  Regional  Rail  Initiative 
(MRRI),  of  which  the  Chicago-Cleveland 
corridor  would  form  an  integral  part.  In 
recognition  of  the  MRRI's  progress  and 
in  response  to  the  State  of  Ohio's 
request  that  Chicago-Cleveland  be 
considered  as  an  extension  of  the 
existing  designated  Chicago  Hub 
Network,  the  FRA  has  elected  to 
evaluate  that  route  as  an  extension, 
rather  than  as  an  independent  corridor. 
Since  there  are  now  two  pending 
applications  (Boston-Portland  and 
Cleveland-Cincinnati)  for  three  potential 
designations,  the  FRA  can  entertain 
additional  applications  with  the 
certainty  that  at  least  one  opportunity 
exists  for  a  new  designation. 

Accordingly,  in  this  notice,  the  FRA 
is  (1)  soliciting  additional  applications 
from  States  for  designation  of  a  high- 
speed rail  corridor,  and  is  (2)  allowing 
applicant  States  additional  time  to 
modify  (and  include  additional  States 
in)  their  pending  applications. 

The  FRA  and  die  FHWA  are  jointly 
administering  this  program. 
DATES:  Signed,  written  comments  on 
this  notice  must  be  received  by  the  FRA 
on  or  before  August  4,  2000.  Completed 
applications  for  an  additional  corridor 
designation,  or  for  modification  of 
pending  applications  for  designation 
submitted  under  the  predecessor  notice, 
at  63  FR  68499.  must  be  received  by  the 
FRA  on  or  before  August  14,  2000. 
ADDRESSES:  The  public  is  invited  to 
submit  written  comments  on  this  notice. 
Written  comments  should  refer  to  the 
docket  number  appearing  at  the  top  of 
this  notice  and  be  submitted  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  Nassif  Budding,  400  SevenUi 
Street,  SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address. 
Docket  hours  at  the  Nassif  Building  are 


Monday  through  Friday.  10  a.m.  to  5 
p.m.,  excluding  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

Applications  for  corridor  designation 
and  requests  for  modifications  of 
pending  applications  should  be 
submitted  to:  The  Honorable  jolene  M. 
Molitoris,  Administrator,  Federal 
Raifroad  Administration,  ATTN:  HSR 
Designations,  RDV-11,  Mail  Stop  20, 
1120  Vermont  Avenue,  NW.. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neil  E.  Moyer.  Chief,  Program 
Development  Division.  Office  of 
Railroad  Development,  (telephone:  202- 
493-6365;  E-mail  address: 
Neil.Moyer@fra.dot.gov).  or  Mr.  Gareth 
Rosenau.  Attorney,  Office  of  Chief 
Counsel.  FRA,  1120  Vermont  Avenue, 
NW.,  Mailstop  10.  Washington,  DC 
20590  (telephone  202^93-6054;  E-mail 
address;  Gareth  Rosena u@fra.dot.gov). 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms. dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://wwrw.access.gpo.gov/nara. 

Background 

Purpose 

The  purpose  of  this  notice  is  to  afford 
States  the  opportunity  (1)  to  submit 
applications  for  additional  corridor 
designations  under  the  23  U.S.C. 
104(d)(2)  program  to  eliminate  highway- 
railroad  grade  crossing  hazards  in 
designated  high-speed  rail  corridors 
(Section  104(d)(2)  Program),  and  (2)  to 
submit  requests  to  modify  pending 
applications  submitted  under  the 
previous  notice  at  63  FR  68499.  The 
public  is  invited  to  submit  comments  on 
this  notice. 

Rules  for  Application  Submissions 

Applications  for  the  designation  of 
new  high-speed  rail  corridors  under  the 
Section  104(d)(2)  Program,  and  requests 
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for  modification  of  pending 
ipplications,  shall  be  submitted  to  the 
address  cited  in  this  notice,  and 
electronically  in  either  WordPerfect  or 
MS  Word  format.  Electronic  versions  are 
to  be  submitted  either  on  3-1/2  inch 
floppy  disks,  Zip  disks,  or  compact 
disks  (CDs)  to  the  address  above,  or  by 
electronic  mail  to 

Neil.Moyer@fra.dot.gov.  Applications 
shall  be  submitted  by  the  dates 
indicated  in  this  notice,  and  shall 
comply  with  the  requirements  specified 
in  this  notice. 

Past  Designations  of  High-Speed  Rail 
Corridors 

As  previously  noted,  the  Secretary  is 
authorized  to  designate  eleven  high- 
speed rail  corridors  under  the  Section 
104(d)(2)  Program.  To  date  the  DOT  has 
designated  the  following  eight  corridors: 

(1)  California  Corridor  (San  Francisco 
Bay  Area  to  Los  Angeles  and  San  Diego); 

(2)  Pacific  Northwest  Corridor 
(Eugene,  OR  via  Portland,  OR  and 
Seattle,  WA  to  Vancouver.  BC); 

(3)  Chicago  Hub  Corridor,  ext«nding 
from  Chicago  to  St.  Louis,  Detroit, 
Cincinnati,  and  Minneapolis/St.  Paul 
via  Milwaukee; 

(4)  Florida  Corridor  (Miami — 
Orlando — Tampa); 

(5)  Southeast  Corridor  (Washington, 
DC — Richmond,  VA  (with  an  extension 
to  Newport  News,  VA) — Raleigh,  NC 
(with  an  extension  to  Columbia,  SC, 
Savannah,  GA,  and  Jacksonville,  FL) — 
Greensboro,  NC — Charlotte,  NC  (with  an 
extension  to  Atlanta  and  Macon,  GA). 

(6)  Gulf  Coast  Corridor,  between 
Houston,  TX,  New  Orleans,  LA,  and 
Mobile,  AL;  also  New  Orleans  and 
Birmingham,  AL; 

(7)  Keystone  Corridor,  between 
Philadelphia  and  Harrisburg,  PA,  over 
the  route  of  the  former  Pennsylvania 
Railroad;  and 

(8)  Empire  State  Corridor,  between 
New  York  City,  Albany,  and  Buffalo, 
NY,  over  the  route  of  the  former  New 
York  Central  Railroad. 

Of  the  designations  to  date,  (1) 
through  (5),  above,  were  originally  made 
in  1992  under  Section  1010  of  the 
Intermodal  Surface  Transportation 
I]fficiency  Act  of  1991.  Designations  (6) 
through  (8)  were  specified  by  the 
Congress  in  TEA-21  and  implemented 
Ity  the  Secretary  of  Transportation  in  the 
predecessor  notice  at  63  FR  68499. 

Applications  From  States  for  Additional 
Corridor  Designation(s) 

Any  State,  either  singly  or  in 
( (injunction  with  other  States,  may 
request  the  FRA  to  designate  a  corridor 
under  the  Section  104(d)(2)  Program.  As 
previously  noted,  applications  for 


designation  must  be  received  by  the 
FRA  by  August  14,  2000. 

Section  104(d)(2)  requires  that  the 
Secretary  consider  the  following: 

(1)  whether  the  proposed  corridor 
includes  rail  lines  where  railroad  speeds 
of  90  miles  or  more  per  hoiu"  are 
occurring  or  can  reasonably  be  expected 
to  occur  in  the  future,  as  specifically 
mandated  by  Section  104(d)(2); 

(2)  The  projected  ridership  associated 
with  the  proposed  corridor; 

(3)  The  percentage  of  the  corridor  over 
which  trains  will  be  able  to  operate  at 
maximiun  cruise  speed,  taking  into 
accoimt  such  factors  as  topography  and 
other  traffic  on  the  line; 

(4)  The  projected  benefits  to 
nonriders,  such  as  congestion  relief  on 
other  modes  of  transportation  servicing 
the  corridor  (including  congestion  in 
heavily  traveled  air  passenger 
corridors); 

(5)  The  amount  of  State  and  local 
financial  support  that  can  reasonably  be 
anticipated  for  the  improvement  of  the 
line  and  related  facilities;  and 

(6)  The  cooperation  of  the  owner  of 
the  right-of-way  that  can  reasonably  be 
expected  in  the  operation  of  the  high- 
speed rail  passenger  service  in  the 
corridor. 

Applications  from  States  for 
designation  of  high-speed  rail  corridors, 
and  for  modifications  of  pending 
applications  for  designation,  will  need 
to  explicitly  address,  in  as  full  and 
specific  a  manner  as  possible,  each  of 
the  six  criteria  listed  above. 

Authority:  23  U.S.C.  315;  49  U.S.C.  20103; 
section  1103(c),  Public  Law  105-178, 112 
Stat.  107,  122  (1998). 

Issued  in  Washington,  D.C.  on  July  5,  2000. 
Mark  E.  Yachmetz, 

Associate  Administrator  for  Railroad 
Development,  Federal  Railroad 
Administration. 

Frederick  G.  Wright,  Jr., 

Program  Manager,  Safety  Core  Business  Unit, 

Federal  Highway  Administration. 

[FR  Doc.  00-17757  Filed  7-13-00;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  00-15] 

Notice  of  Request  for  Preemption 
Determination 

agency:  Office  of  the  Comptroller  of  the 

C^urrency,  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  for 


comment  a  written  request  for  the  OCC's 
opinion  about  whether  Federal  law 
preempts  certain  provisions  of  the 
Massachusetts  bank  insurance  sales 
statute  and  regulations  promulgated 
pursuant  to  that  statute  by  the  Division 
of  Banks  and  the  Division  of  Insurance. 
This  Notice  refers  to  the  statute  and 
regulations  collectively  as  the 
Massachusetts  Law.  The  purpose  of  this 
notice  and  request  for  comment  is  to 
provide  interested  persons  with  an 
opportunity  to  submit  comments  prior 
to  the  OCC's  issuance  of  a  vmtten 
opiniob  in  this  matter. 
DATES:  Comments  must  be  received  on 
or  before  August  14,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Third  Floor,  Attention: 
Docket  No.  00-15,  Washington,  DC 
20219.  You  may  submit  conunents 
electronically  to 

regs.comments@occ.treas.gov  or  by 
facsimile  transmission  to  (202)  874- 
5274.  You  can  inspect  and  photocopy 
the  comments  at  the  OCC's  Public 
Reference  Room,  250  E  Street,  SW, 
Washington,  DC,  between  9:00  a.m.  and 
5:00  p.m.  on  business  days.  You  can 
make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Orr  Nash,  Senior  Attorney,  or 
Stuart  Feldstein,  Assistzmt  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  has  received  a  request  from 
the  Massachusetts  Bankers  Association 
(Requester)  for  a  determination  that 
Federal  law  preempts  certain  provisions 
of  the  Massachusetts  Law. 

Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  generally  requires 
the  OCC  to  publish  in  Uie  Federal 
Register  a  descriptive  notice  of  certain 
requests  that  the  OCC  receives  for 
preemption  opinions.  12  U.S.C.  43. 
Under  section  114,  the  OCC  must 
publish  notice  before  it  issues  any 
opinion  letter  or  interpretive  rule 
concluding  that  Federal  law  preempts 
the  application  to  a  national  bank  of  any 
State  law  in  four  designated  areas: 
Community  reinvestment,  consumer 
protection,  fair  lending,  or  the 
establishment  of  intrastate  branches. 
Pursuant  to  section  114,  interested 
persons  have  at  least  30  days  to  submit 
vkTitten  comments.  Without  making  a 
determination  as  to  whether  section  114 
applies  to  this  request,  the  OCC  has 
decided  that  it  is  appropriate  to  use 
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notice  and  comment  procedures  given 
the  broad  interest  in  the  issues 
presented.  The  OCC  will  publish  in  the 
Federal  Register  any  final  opinion  letter 
we  issue  concluding  that  Federal  law 
preempts  the  provisions  of 
Massachusetts  Law  that  are  the  subject 
of  the  request. 

Description  of  the  Request  for  OCC 
Preemption  Opinion 

The  OCC  has  been  asked  to  determine 
whether  section  104  the  Gramm-Leach- 
Bliley  Act  (GLBA),  Pub.  L.  106-102. 113 
Stat.  1338.  1352-59  (Nov.  12.  1999)  (to 
be  codified  at  15  U.S.C.  6701),  preempts 
certain  specific  provisions  of  the 
Massachusetts  Law. 

Section  104(d)(2)(A)  of  GLBA 
provides  that  "[i]n  accordance  with  the 
legal  standards  for  preemption  set  forth 
in  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Bamett  Bank  of 
Marion  County,  N.A.  v.  Nelson,  517  U.S. 
25  (1996),  no  State  may.  by  statute, 
regulation,  order,  interpretation,  or 
other  action  prevent  or  significantly 
interfere  with  the  ability  of  a  depository 
institution,  or  an  affiliate  thereof,  to 
engage,  directly  or  indirectly,  either  by 
itself  or  in  conjunction  with  an  affiliate 
or  any  other  person,  in  any  insurance 
sales,  solicitation,  or  crossmarketing 
activity."  However,  GLBA  does  not 
preempt  state  actions  that  are 
"substantially  the  same  as  but  no  more 
burdensome  or  restrictive  than"  any  of 
the  thirteen  specific  actions  described  in 
section  104(d)(2)(B)  of  the  Act  (Safe 
Harbors).  The  Requester  asserts  that 
GLBA  preempts  three  prohibitions 
contained  in  the  Massachusetts  Law  and 
that  none  of  the  Safe  Harbors  protects 
these  limitations. 

The  Referral  Prohibition  and  the 
Referral  Fee  Prohibition 

The  Requester  asserts  that  section 
2A(b)(2)  of  the  Massachusetts  bank 
insurance  sales  statute,  Mass.  Gen.  Laws 
Ann.  Ch.  167F.  §  2A  (Lexis  2000  Supp.), 
and  the  corresponding  regulations  set 
forth  in  209  CMR  49.06(3)  and  211  CMR 
142.05(3)  (2000)  prohibit  non-licensed 
bank  personnel  from  referring 
prospective  customers  to  a  licensed 
insurance  agent  or  broker  except  upon 
an  inquiry  initiated  by  the  customer  (the 
Referral  Prohibition).  The  Requester 
further  asserts  that  these  provisions 
prohibit  non-licensed  bank  personnel 
from  receiving  any  additional 
compensation  for  making  a  referral, 
even  if  the  compensation  is  not 
conditioned  upon  the  sale  of  insurance 
(the  Referral  Fee  Prohibition).  For 
example,  section  2A(b)(l)  of  the 
Massachusetts  statute  provides  that: 


Officers,  tellers,  and  other  employees  of  a 
bank  who  are  not  licensed  as  insurance 
agents  may  refer  a  customer  of  said  bank  to 
a  licensed  insurance  agent  of  the  bank  only 
when  such  customer  initiates  an  inquiry 
relative  to  the  availability  or  acquisition  of 
insurance  products.  No  such  officer,  teller,  or 
other  employee  shall  be  further  or 
additionally  compensated  for  making  said 
referrals. 

The  Requester  asserts  that  the  Referral 
Prohibition  and  Referral  Fee  Prohibition 
are  not  protected  by  any  of  the  Safe 
Harbors.  The  Requester  contends  that 
these  prohibitions  are  broader  than 
section  104(d)(2)(B)(iv),  the  Safe  Harbor 
which  generally  protects  restrictions 
prohibiting  the  payment  or  receipt  of 
any  commission,  brokerage  fee,  or  other 
valuable  consideration  for  services  as  an 
insurance  agent  or  broker  to  or  by  any 
persons  other  than  validly  licensed 
insurance  personnel.  This  Safe  Harbor 
specifically  excludes  from  protection 
any  state  law  limiting  compensation  for 
"a  referral  by  an  unlicensed  person  of  a 
customer  or  potential  customer  to  a 
licensed  insurance  agent  or  broker  that 
does  not  include  a  discussion  of  specific 
insurance  policy  terms  and  conditions." 
Based  on  this  exclusion,  the  Requester 
asserts  that  the  Referral  Prohibition  and 
Referral  Fee  Prohibition  are  the  type  of 
state  limitation  that  Congress  explicitly 
declined  to  protect  in  GLBA. 

Similarly,  the  Requester  contends  that 
the  Referral  Prohibition  and  Referral  Fee 
Prohibition  extend  beyond  the 
protections  of  the  Safe  Harbor  contained 
in  section  104(d)(2)(B)(v).  That  Safe 
Harbor  protects  limitations  on  the 
payment  of  insurance  commissions  and 
referral  fees  to  unlicensed  personnel 
based  upon  the  purchase  of  insurance 
by  a  prospective  customer.  The 
Requestor  asserts  that  the  Massachusetts 
Law  does  not  come  within  this  Safe 
Harbor  because  it  prohibits  referral  fees 
regardless  of  whether  they  are  based 
upon  the  sale  of  insurance. 

The  Requester  further  asserts  that 
GLBA  preempts  both  the  Referral 
Prohibition  and  the  Referral  Fee 
Prohibition  because  these  prohibitions 
significantly  interfere  with  the  ability  of 
a  depository  institution  to  engage  in 
insurance  sales,  solicitation,  and 
crossmarketing  activities.  In  the  case  of 
the  Referral  Prohibition,  bank 
employees  may  not  refer  customers  to 
licensed  insurance  personnel  unless  the 
customer  initiates  the  inquiry.  In  the 
case  of  the  Referral  Fee  Prohibition,  a 
bank  employee  may  not  receive 
compensation  for  making  a  referral  to 
licensed  insurance  personnel,  even  if 
such  compensation  is  not  contingent  on 
the  sale  of  insurance.  The  Requester 
asserts  that  these  prohibitions 


effectively  prevent  bank  employees  from 
engaging  in  the  crossmarketing  activities 
permitted  by  the  GLBA. 

Waiting  Period  Requirement 

The  Requester  also  asserts  that  GLBA 
preempts  section  2A(b)(4)(ii)  of  the 
Massachusetts  bank  insurance  sales 
statute  and  the  corresponding 
regulations,  209  CMR  49.06(5)(2000) 
and  211  CMR  142.06  (2000),  that  require 
a  bank  to  refrain  from  making  an 
insurance  solicitation  in  connection 
with  an  application  for  an  extension  of 
credit  until  after  the  application  has 
been  approved  and,  in  the  case  of  an 
extension  of  credit  secured  by  a 
mortgage  on  real  estate,  until  after  the 
customer  has  accepted  the  bank's 
written  commitment  to  extend  credit 
(the  Waiting  Period  Requirement). 
Specifically,  section  2A(b)(4)(ii) 
provides  that: 

No  solicitation  for  the  sale  of  insurance  in 
conjunction  with  any  application  for  the 
extension  of  credit  shall  be  permitted  until 
said  application  has  been  approved,  such 
approval  and  the  disclosures  required  by  this 
section  have  been  provided  to  said  applicant 
in  writing,  and  the  receipt  of  both  said 
approval  and  disclosures  has  been 
acknowledged  in  writing  by  said  applicant. 
The  date,  time  and  method  of  the 
communication  of  said  approval  and 
disclosures  to  the  applicant,  together  with 
the  applicant's  acknowledgment  of  the 
receipt  thereof,  shall  be  made  a  permanent 
part  of  the  bank  record  of  such  extension  of 
credit.  This  paragraph  shall  not  apply  in 
situations  where  a  bank  contacts  a  customer 
in  the  course  of  direct  or  mass  marketing  of 
insurance  products  to  a  group  of  persons  in 
a  manner  that  bears  no  relation  to  any  such 
person's  loan  application  or  credit  decision. 

The  Requester  asserts  that  none  of  the 
Safe  Harbors  protects  the  Waiting  Period 
Requirement.  Although  the  Safe  Harbor 
contained  in  section  104(d)(2)(B)(viii) 
protects  certain  types  of  state  anti-tying 
limitations,  it  specifically  excludes  any 
limitation  that  would  prevent  a 
depository  institution  from  informing  a 
customer  that  insurance  is  available 
from  the  depository  institution.  Thus, 
the  Requester  contends  that  the  Waiting 
Period  Requirement  is  not  substantially 
the  same  as  any  of  the  Safe  Harbors  and, 
in  fact,  is  the  type  of  state  limitation  that 
Congress  explicity  declined  to  protect  in 
GLBA. 

The  Requester  further  asserts  that 
GLBA  preempts  the  Waiting  Period 
Requirement  because  it  requires  a 
depository  institution  to  complete 
processing  of  a  credit  application  before 
even  informing  an  applicant  that 
insurance  is  available  through  the 
institution.  Thus,  a  depository 
institution  may  never  have  an 
opportunity  to  market  its  insurance 
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products  to  loan  customers,  who  may 
irrange  to  obtain  insurance  through 
mother  firm  while  the  loan  is  in 
process.  Accordingly,  the  Requester 
asserts  that  the  Waiting  Period 
Requirement  significantly  interferes 
with  the  ability  of  a  depository 
institution  to  sell,  solicit,  and  cross- 
market  insurance.  The  Requester  also 
asserts  that  the  Waiting  Period 
Requirement  is  overbroad  because  it 
applies  to  all  types  of  insurance  and  not 
simply  insurance  required  in 
connection  with  a  loan. 

Request  for  Comments 

The  OCC  requests  comments  on 
whether  Federal  law  preempts  the 
provisions  of  Massachusetts  Law  cited 
and  described  in  this  notice. 

Dated:  June  30,  2000. 
]ohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

fFR  Doc.  00-17826  Filed  7-13-00;  8:45  am] 

SHILLING  CODE  481fr-33-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Forms  940  and  940-PR 

agency:  Internal  Revenue  bervice  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

.:omments. 

SUMMARY:  The  Department  of  the 
Treasmy.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
940,  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return,  and 
Form  940-PR,  Planilla  Para  La 
Declaracion  Anual  Del  Patrono — La 
Contribucion  Federal  Para  El  Desempleo 
(FUTA). 

DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
:J(I00  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
•c  t.drru  k  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
.\venue  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
(  upies  of  the  forms  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
fi22-6665.  Internal  Revenue  Service, 


room  5244,  1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(Form  940)  and  Planilla  Para  La 
Declaracion  Anual  Del  Patrono — La 
Contribucion  Federcd  Para  El  Desempleo 
(FUTA)  (Form  940-PR). 

OMB  Number:  1545-0028. 

Fonn  Number:  940  and  940-PR. 

Abstract:  Internal  Revenue  Code 
section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  wages  paid  to  each  employee. 
The  tax  is  computed  and  reported  on 
Forms  940  and  940-PR  (Puerto  Rico 
employers  only).  IRS  uses  the 
information  on  Forms  940  and  940-PR 
to  ensure  that  employers  have  reported 
and  figured  the  correct  FUTA  wages  and 
tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals,  or 
households,  and  farms. 

Estimated  Number  of  Respondents: 
1,367,000. 

Estimated  Time  Per  Respondent:  14 
hr.,  26  min. 

Estimated  Total  Annual  Burden 
Hours:  19,736,544. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  materieil 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  7,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

|FR  Doc.  00-17793  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

interna   Pi e venue  Service 

Proposec  Collection;  Comment 
Request  for  Forms  8628,  8635,  and 

9383 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasur^'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8628,  Order  Blank  for  Federal  Income 
Tax  Forms  for  "Plan  Only"  Accoimts, 
Form  8635,  BPOL  Order  Blank  for 
Federal  Income  Tax  Forms,  and  Form 
9383,  Fax  Order  Blank  for  BPOL 
Reorders. 

DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  8628,  Order  Blank  for 
Federal  Income  Tax  Forms  for  'Plan 
Only"  Accounts,  Form  8635,  BPOL 
Order  Blank  for  Federal  Income  Tax 
Forms,  and  Form  9383,  Fax  Order  Blank 
for  BPOL  Reorders. 

OMB  Number:  1545-1222. 

Form  Number:  Forms  8628,  8635,  and 
9383. 


4;i8;u) 
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Abstract:  Forms  8628,  8635.  and  9383 
allow  banks,  post  offices  and  libraries  to 
order  tax  forms  and  publications  to 
distribute  to  taxpayers  at  convenient 
locations.  Participation  is  on  a  voluntary 
basis  and  done  as  a  public  service  for 
the  Internal  Revenue  Service. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
63,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,450. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuTis  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  lune  30,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

fFR  Doc.  00-17794  Filed  7-13-00:  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection   Comment 
Request  for  Form  706-D 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-D,  United  States  Additional  Estate 
Tax  Return  Under  Code  Section  2057. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Additional  Estate 
Tax  Return  Under  Code  Section  2057. 

OMB  Number:  1545-1680. 

Form  Number:  706-D. 

Abstract:  A  qualified  heir  will  use 
Form  706— D  to  report  and  to  pay  the 
additional  estate  tax  imposed  by  Code 
section  2057.  Section  2057  requires  an 
additional  tax  when  certain  "taxable 
events"  occur  with  respect  to  a  qualified 
family-owned  business  interest  received 
by  a  qualified  heir.  IRS  will  use  the 
information  to  determine  that  the 
additional  estate  tax  has  been  properly 
computed. 

Current  Actions:  This  a  new  form 
currently  being  developed- 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses:  180. 

Estimated  Time  Per  Respondent:  2 
hours,  42  minutes. 

Estimated  Total  Annual  Burden 
Hours:  486. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  5,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-17795  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8844 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
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8844,  Empowerment  Zone  Employment 

Credit. 

DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests,  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
*,VMnuf  \'\V    Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Empowerment  Zone 
Employment  Credit. 

OMB  Number:  1545-1444. 

Form  Number:  8844. 

Abstract:  Employers  who  hire 
employees  who  live  and  work  in  one  of 
the  eleven  designated  empowerment 
zones  can  receive  a  tax  credit  for  the 
first  $15,000  of  wages  paid  to  each 
•mployee.  The  credit  is  applicable  from 
the  date  of  designation  through  the  year 
2004. 

Current  Actions:  The  order  of  Part  II, 
Tax  Liability  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106- 
170  extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  II  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax 
computation  on  Form  1040.  A  new  line 
13  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax.  Also,  because 
'he  alternative  minimum  tax  is  added  to 
ihe  regular  tax  (line  13),  we  no  longer 
need  to  differentiate  how  the  credit  is 
applied  against  income  tax  and 
alternative  minimum  tax.  Therefore, 
lines  24  and  25  were  eliminated.  In 
addition,  the  instructions  were  revised 
to  include  two  new  urban 
empowerment  zones,  Cleveland,  OH, 
and  Los  Angeles,  CA. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms,  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
40,000. 


Estimated  Time  Per  Response:  14 
hours,  19  minutes. 

Estimated  Total  Annual  Burden 
Hours:  572.400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  5,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-17796  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURV 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  tor  Form  8586 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTJON:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
8586,  Low-Income  Housing  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit. 

0^4B  Number:  1545-0984. 

Form  Number:  8586. 

Abstract:  Internal  Revenue  Code 
section  42  permits  ovraiers  of  residential 
rental  projects  providing  low-income 
housing  to  claim  a  tax  credit  for  part  of 
the  cost  of  constructing  or  rehabilitating 
such  low-income  housing.  Form  8586  is 
used  by  taxpayers  to  compute  the  credit 
and  by  the  IRS  to  verify  that  the  correct 
credit  has  been  claimed. 

Current  Actions:  The  order  of  Part  U, 
Tax  LiabiUty  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106- 
1 70  extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  n  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax 
computation  on  Form  1040.  A  new  line 
10  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
168,137. 

Estimated  Time  Per  Respoii  e:  13 
hours,  31  minutes. 

Estimated  Total  Annual  Burden 
Hours;  2,271,531. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  June  30,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-17797  Filed  7-13-00;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPAPTMEN"  OF  THE  TREASURY 

inlernai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6478 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6478,  Credit  for  Alcohol  Used  as  Fuel. 


DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Alcohol  Used  as  Fuel. 

OMB  Number:  1545-0231. 

Form  Number:  6478. 

Abstract:  IRC  section  38(b)(3)  allows  a 
nonrefundable  income  tax  credit  for 
businesses  that  sell  or  use  alcohol 
mixed  with  other  fuels  or  sold  as 
straight  alcohol.  Small  ethanol 
producers  are  also  allowed  a 
nonrefundable  credit  for  production  of 
qualified  ethanol.  Form  6478  is  used  to 
compute  the  credits. 

Current  Actions:  The  order  for 
figuring  the  tax  liability  limitation  (lines 
12  through  22)  was  revised  for  this  form. 
Section  501  of  Public  Law  106-170 
extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  to 
reflect  and  to  conform  to  changes  that 
were  made  to  the  tax  computation  on 
Form  1040.  A  new  line  14  was  added  to 
show  the  sum  of  the  regular  tax  before 
credits  and  the  alternative  minimum 
tax. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,594. 

Estimated  Time  Per  Respondent:  12 
hrs.,  46  min. 

Estimated  Total  Annual  Burden 
Hours:  20,339. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiu"ns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
Cb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  6,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-17798  Filed  7-13-00;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internai  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Forms  990-PF  and  4720 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form   _ 
990-PF,  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Nonexempt 
Charitable  Trust  Treated  as  a  Private 
Foundation,  and  Form  4720,  Return  of 
Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and 
42  of  the  Internal  Revenue  Code. 
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DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW,.  Washington,  DC  20224. 
SUPPLEMENTARV  INFORMATION: 

Title.  Furiii  990-PF,  Return  of  Private 
Foundation  or  Section  4947(a)(1) 
Nonexempt  Charitable  Trust  Treated  as 
a  Private  Foundation,  and  Form  4720, 
Return  of  Certain  Excise  Taxes  on 
Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  Internal 
Revenue  Code. 

OMB  Number:  1545-0052. 

Form  Numbers:  990-PF  and  4720. 

Abstract:  Internal  Revenue  Code 
section  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated  as  private 
foundations,  to  file  an  annual 
information  return.  Section  53.4940- 
1  (a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6033.  Form  990-PF  is 
used  for  this  purpose.  Section  601 1 
requires  a  report  of  taxes  under  Chapter 
42  of  the  Code  for  prohibited  acts  by 
private  foundations  and  certain  related 
parties.  Form  4720  is  used  by 
foundations  and/or  related  persons  to 
report  prohibited  activities  in  detail  and 
pay  the  tax  on  them. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Non-profit 
institutions. 

Estimated  Number  of  Respondents: 
52,214. 

Estimated  Time  Per  Response:  201 
hours,  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,533,968. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
■sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  5,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-17799  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Commeni 
Request  for  Letter  109C 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasur\'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Letter 
109C,  Return  Requesting  Refund 
Unbeatable  or  Not  Filed;  Send  Copy. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  collection  of  information 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  mv..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return  Requesting  Refund 
Unlocatable  or  Not  Filed;  Send  Copy. 

OMB  Number:  1545-0393. 

Form  Number:  Letter  109C. 

Abstract:  If  a  taxpayer  inquires  about 
not  receiving  a  refund  and  no  return  is 
found,  this  letter  is  sent  requesting  the 
taxpayer  to  file  another  return.  The 
taxpayer  must  complete  an  affidavit 
stating  that  if  they  receive  a  second 
refund  check,  it  vdll  be  returned  to  the 
IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  letter  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individual  or 
households,  business  or  other  for  profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
18,223. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,513. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  30,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  00-17800  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

;REG-  2J625C'-96i 

Proposed  Collection:  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-246250- 
96  (TD  8818),  Public  Disclosure  of 
Material  Relating  to  Tax-Exempt 
Organizations  (§§301.6104(d)-3, 
301.61D4(d)-^,  and  301.6104(d)-5). 
DATES:  Written  comments  shoidd  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW    W:ishinston,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Public  Disclosure  of  Material 
Relating  to  Tax-Exempt  Organizations. 

OMB  Number:  1545-1560. 

Regulation  Project  Number:  REG- 
246250-96. 

Abstract:  Under  section  6104(e)  of  the 
Internal  Revenue  Code,  certain  tax- 
exempt  organizations  are  required  to 
make  their  annual  information  returns 
and  applications  for  tax  exemption 
available  for  pubUc  inspection.  In 
addition,  certain  tax-exempt 
organizations  are  required  to  comply 


with  requests  made  in  writing  or  in 
person  from  individuals  who  seek  a 
copy  of  those  documents  or,  in  the 
alternative,  to  make  their  documents 
widely  available.  This  regulation 
provides  guidance  concerning  these 
disclosure  requirements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for  profits 
institutions.    I 

Estimated  Number  of  Respondents: 
1.100.000. 

Estimated  Average  Time  Per 
Respondent:  30  min. 

Estimated  Total  Annual  Burden 
Hours:  551,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
perfonncmce  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  30,  2000. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-17801  Filed  7-13-00;  8:45  am] 

BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8871 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8871,  Political  Organization  Notice  of 
Section  527  Status. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Political  Organization  Notice  of 
Section  527  Status. 

OMB  Number:  1545-1693. 

Form  Number:  8871. 

Abstract:  Public  Law  106-230 
amended  Internal  Revenue  Code  section 
527(i)  to  require  certain  political 
organizations  to  provide  information  to 
the  IRS  regarding  their  name  and 
address,  their  purpose,  and  the  names 
and  addresses  of  their  officers,  highly 
compensated  employees.  Board  of 
Directors,  and  related  entities  within  the 
meaning  of  section  168(h)(4)).  Form 
8871  is  used  to  report  this  information 
to  the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  4 
hours,  23  minutes. 

Estimated  Total  Annual  Burden 
Hours.  43,800. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  7,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
fFR  Doc.  00-17802  Filed  7-13-00;  8:45  am] 

3kJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
[FI-S8-86] 

Internal  Revenue  Service  Proposed 
Collection:  Comment  Request  for 
Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

r:">isur\'. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-88-86  (TD 
8458),  Real  Estate  Mortgage  Investment 
Conduits  (§§  1.860E-2(a)(5).  1.860E- 
2(a)(7),  and  1.860E-2(b)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Real  Estate  Mortgage  Investment 
Conduits. 

OMB  Number:  1545-1276. 

Regulation  Project  Number:  FI-88-86. 

Abstract:  Internal  Revenue  Code 
section  860E(e)  imposes  an  excise  tax  on 
the  transfer  of  a  residual  interest  in  a 
real  estate  mortgage  investment  conduit 
(REMIC)  to  a  disqualified  party.  The 
amount  of  the  tax  is  based  on  the 
present  value  of  the  remaining 
anticipated  excess  inclusions.  This 
regulation  requires  the  REMIC  to 
furnish,  on  request  of  the  party 
responsible  for  the  tax,  information 
sufficient  to  compute  the  present  value 
of  the  anticipated  excess  inclusions.  The 
regulation  also  provides  that  the  tax  will 
not  be  imposed  if  the  record  holder 
furnishes  to  the  pass-thru  or  transferor 
an  affidavit  stating  that  the  record 
holder  is  not  a  disqualified  party. 

Current  Actions:  There  is  no  change  to 
this  existing  reguJation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  525. 

The  following  paragraph  applies  to  all 
of  the  collections  oPinformation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  td\  [tiuni^  duu 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  6,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  00-17803  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Interna!  Revenue  Service 

P'oposec  Collection;  Comment 
Bequest  toe  Form  5558. 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
TreasuT}',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soUciting  comments  concerning  Form 
5558  Application  for  Extension  of  Time 
To  File  Certain  Employee  Plan  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Extension  of 
Time  To  File  Certain  Employee  Plan 
Returns. 
"  OMB  Number:  1545-0212. 

Form  Number:  5558. 

Abstract:  This  form  is  used  by 
employers  to  request  an  extension  of 
time  to  file  the  employee  plan  annual 
information  return/report  (Form  5500 
series)  or  the  employee  plan  excise  tax 
return  (Form  5330).  The  data  supplied 
on  Form  5558  is  used  to  determine  if 
such  extension  of  time  is  warranted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
335,000. 

Estimated  Time  Per  Respondent:  33 
min. 

Estimated  Total  Annual  Burden 
Hours:  185,724. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  6,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-17804  Filed  7-13-00;  8:45  am] 

BILUNQ  CODE  4S3O-01-U 


DEPARTMENT  OF  THE  TREASURv 

Internal  Revenue  Service 

Proposed  Coileclion   Comment 
Request  for  Form  lOOO 

agency:  internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1000,  Ownership  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  uarnck  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION 

Title:  Ownership  Certificate. 

OMB  Number:  1545-0054. 

Form  Number:  1000. 

Abstract:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  and  partnerships  in 
coimection  with  interest  on  bonds  of  a 
domestic,  resident  foreign,  or 
nonresident  foreign  corporation 


containing  a  tax-free  covenant  and 
issued  before.  January  1,  1934.  IRS  uses 
the  information  to  verify  that  the  correct 
amount  of  tax  was  withheld. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Responses: 
1,500. 

Estimated  Time  Per  Response:  3  hrs., 
22  min. 

Estimated  Total  Annual  Burden 
Hours:  5,040. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments    . 
submitted  in  response  to  this  notice  will 
be  summai'ized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infortnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  6,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-17805  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  483(MI1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

proposed  Collection:  Comment 
Request  for  Forms  2210  and  2210-F 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2210,  Underpayment  of  Estimated  Tax 
by  Individuals,  Estates,  and  Trusts,  and 
Form  2210-F,  Underpayment  of 
Estimated  Tax  by  Farmers  and 
■-■'^hprmen. 

OATES:  Written  comments  should  be 
received  on  or  before  September  12, 
2000  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
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room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Underpayment  of  Estimated  Tax 
by  Individuals,  Estates,  and  Trusts 
(Form  2210)  and  Underpayment  of 
Estimated  Tax  by  Farmers  and 
Fishermen  (Form  2210-F). 

OMB  Number:  1545-0140. 

Form  Number:  2210  and  2210-F. 

Abstract:  Internal  Revenue  Code 
section  6654  imposes  a  penalty  for 
failiu-e  to  pay  estimated  tax.  Form  2210 
is  used  by  individuals,  estates,  and 
trusts  and  Form  2210-F  is  used  by 
farmers  and  fishermen  to  determine 
whether  they  are  subject  to  the  penalty 
and  to  compute  the  penalty  if  it  applies. 
The  Service  uses  this  information  to 
determine  whether  taxpayers  are  subject 
to  the  penalty,  and  to  verify  the  penalty 
amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
900,000. 

Estimated  Time  Per  Respondent:  2 
hrs.,  47  mins. 

Estimated  Total  Annual  Burden 
Hours;  2,481,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  7.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
|FR  Doc.  00-17807  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  Of   vEtepanS 
AFFAIRS 

3MB  Control  No.  2900-0394] 

p'oposed  Information  Collection 
Activity   Proposed  Collection; 
Comment  Bequest 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

5JMMAS/:  The  Veterans  Benefits 
.-\uiuuuslration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  for  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
verify  school  attendance  of  Restored 
Entitlement  Program  for  Siu^rivors 
(REPS)  child  beneficiaries. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  12, 
2000. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  {20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "0MB  Control  No.  2900-0394" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  L.aw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biu'den  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 


Title:  Certification  of  School 
Attendance— REPS,  VA  Form  21-8926. 

OMB  Control  Number:  2900-0394. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  21-8926, 
Certification  of  School  Attendance — 
REPS  is  used  to  verify  that  an  individual 
who  is  receiving  REPS  benefits  based  on 
schoolchild  status  is  in  fact  enrolled 
full-time  in  an  approved  school  and  is 
otherwise  eligible  for  continued 
benefits.  The  program  pays  VA  benefits 
to  certain  surviving  spouses  and 
children  of  veterans  who  died  in  service 
prior  to  August  13,  1981  or  who  died  as 
a  result  of  a  service-connected  disability 
incurred  or  aggravated  prior  to  August 
13, 1981. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  300  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,200. 

Dated:  June  5,  2000. 

By  direction  of  the  Secretary. 
Sandra  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 
[PR  Doc.  00-17903  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  8320-01 -P 
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DEPARTMENT  CF  VETERANS 
AFFAIRS 

[0MB  Cootro;  No   290C'-0113] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY   Veterans  Benefits 
Administration,  Department  of  Veterans 

Affairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
\eterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  August  14,  2000. 

=  0R  PURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  J.„;„iL. 

McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  {202}  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0113." 

5UPPLEMEN'^APv  iSPQRWA^iON: 


Title:  Application  for  Fee  Personnel 
Designation,  VA  Form  26-6681. 

OMB  Control  Number:  2900-0113. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  form  solicits 
information  on  the  fee  personnel 
applicant's  background  and  experience 
in  the  real  estate  valuation  field.  VA 
regional  offices  and  centers  use  the 
information  contained  on  the  form  to 
evaluate  applicants'  experience  for  the 
purpose  of  designating  qualified 
individuals  to  serve  on  the  fee  roster  for 
their  stations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
6,  2000,  at  page  18150. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,067 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,200. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Alhson  Eydt, 


OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  12035,  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0113"  in  any 
correspondence. 

Dated:  June  5,  20.00. 

By  direction  of  the  Secretary. 

Sandra  Mclntyre, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  00-17902  Filed  7-13-00;  8:45  am) 

BILUNG  CODE  S320-01-P 


r  E  P  A  P  -  M  E  NT  OF  VETERANS 

AF.'^A^PS 

Vetera   &  Advisory  Committee  on 

Env i r  o n  r^: e rta  H azards,  Notice  of 

C  "^  3  r*  e  !■  p  p  '^.  e  w  a  I 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
Veterans'  Advisory  Committee  on 
Environmental  Hazards  has  been 
renewed  for  a  2-year  period  beginning 
July  5,  2000,  through  July  5,  2002. 

Dated:  July  5,  2000. 

By  direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
[FR  Doc.  00-17900  Filed  7-13-00;  8:45  am) 
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contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 

olcovAyhara   in   thci   iSSUe 


A.  PROTECTION 


ENVIRONMEN'' 
AGENC' 

40  CFR  Pan  Ti 
'FRL -6707-6] 


Oil  Pollution  Prevention  and 
Response    Non- Transoortation- 
Related  Pacifities 

In  rule  document  00-13976  beginning 
on  page  40776  in  the  issue  of  Friday, 


June  30,  2000,  make  the  following 
correction: 

Appendix  F  to  Part  112  [Corrected] 

On  page  40816,  in  the  first  column,  in 
amendatory  instruction  llf.,  after 
"section  1.8.3"  add  "and  section  1.9". 

[FR  Doc.  CO-13976  Filed  7-13-00;  8:45  ami 

BILUNC  CODE  1 505-01 -D 


AGENv  Y 

40  CPR  Part  52 

[VA084/101-5045a    pc^l   r  562-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia 
Revised  Format  for  Materials  Being 
incorporated  by  Reference;  Approval 
of  Recodification  of  the  Virginia 
Administrative  Code 

Correction 

In  the  issue  of  Wednesday,  July  5, 
2000,  on  page  41525,  in  the  correction 
of  rule  document  00-9535,  amendatory 
instruction  2.  and  the  corresponding 
table  should  read  as  follows: 

§52.2420    [Corrected] 

"2.  On  page  21334,  under  the  heading 
"Article  29  Can  Coating  Application 
Systems  [Rule  4-29]"  add  the  following 
line  to  the  end  of  the  table:" 


EPA-Approved  Regulations  in  the  Virginia  SIP 


State  citation 
(9  VAC  5) 

Title/subject 

State  ef- 
fective 
date 

EPA  approval  date 

Explanation  [Former  SIP  citation] 

Article  29    Can  Coating  Application  Systems  [Rule  4-29] 

5-40-4150  

Permits  

4/17/95 

[Insert  publication  date  and  Fed-    120-04-2915. 
eral  Register  cite]                       . 

[FR  Doc.  CO-9535  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  1 505-01 -O 


rNviPONMENrA_  -^RCECTION 
AGENCY 


4P  rcR  ^ans  ^ 
[FRL-6733-2] 


34   and  ^30 


f^evisions  to  the  Water  Qualitv 
-Planning  and  Management  Regulation 
:ind  Revisions  to  the  National  Pollutant 
Discnarge  Elimination  System 
pfogram  m  Support  of  Revisions  to  tne 
Water  Quality  C'lannmg  and 
Management  Regulation 

Correction 

In  rule  document  00-17831  beginning 
on  page  43586  in  the  issue  of  Thursday, 


July  13,  2000,  make  the  following 
correction: 

On  paee  43586.  in  the  third  column, 
unde;  ^OR  FURTHER  INFORMATION 
CONTACT:,  m  me  Iiltnime,    t202)  260- 
9549"  should  read  "(202)  401-4078". 

[FR  Doc.  CO-17831  Filed  7-13-00;  8:45  am] 

3ILUNG  CODE  1505-01-D 


Friday, 

July  14,  2000 


— -'^  .j^i*- 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  6^ 

Naiional   ImisMon    ■Hiajulard*;   for 
Hazardous    \ir  PolluLint'^  io?    Boat 
Manulacturuig.   i*r<>postii   Huie 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Pari  63 

FRL-6719-3] 

RIN  206t>  AG27 

• 

National  Emission  Sta; 

id^' 

rjs  for 

Hazardous  Air  Poliuta- 

!S  ' 

o    Boat 

Manufacturing 

AGENCY.  Environmental  Protection 

Agency  (EPA), 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
Liuission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  boat  manufacturing  facilities. 
The  processes  regulated  include 
fiberglass  resin  and  gel  coat  operations, 
carpet  and  fabric  adhesive  operations, 
and  aluminum  boat  painting  operations. 
The  EPA  has  identified  boat 
manufacturing  as  a  major  source  of 
hazardous  air  pollutants  (HAP),  such  as 
styrene.  methyl  methacrylate  (MMA), 
methylene  chloride  (dichloromethane), 
toluene,  xylenes,  n-hexanes,  methyl 
ethyl  ketone  (MEK),  methyl  isobutyl 
ketone  (MIBK),  and  methyl  chloroform 
(1,1,1-trichloroethane).  These  proposed 
standards  will  implement  section  112(d) 
of  the  Clean  Air  Act  (CAA)  by  requiring 
all  major  sources  to  meet  HAP  emission 
standards  reflecting  the  application  of 
the  maximum  achievable  control 
technology  (MACT).  We  estimate  the 
proposed  NESHAP  would  reduce 
nationwide  emissions  of  HAP  from 
these  facilities  by  approximately  36 
percent  from  the  1997  level  of 
emissions. 

DATES:  Comments.  Submit  comments  on 
or  before  September  12,  2000. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  August  3,  2000,  a  public 
hftarine  will  be  held  on  August  14,  2000. 
ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-95— 44.  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington.  DC  20460, 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina. 

Docket.  Docket  No.  A-95-44  contains 
supporting  information  used  in 
•developing  the  standards.  The  docket  is 
located  at  the  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Morris.  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-5416. 
morris.mark@epamail.epa.gov.  For 
public  hearing  information  contact 
Maria  Noell,  Organic  Chemicals  Group. 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,.(919)  541-5607. 
SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Ptiblic  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Maria  Noell,  Organic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.S.  EPA,  Research 
Triangle  Park.  North  Carolina  27711, 
(919)  541-5607  at  least  2  days  in 
advance  of  the  public  hearing.  Persons 
interested  in  attending  the  public 
hearing  must  also  call  Maria  Noell  to 
verify  the  time,  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 


interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  these  proposed  emission 
standards. 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-cmd-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect"  version  5.1,  6.1  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  nimiber:  A-95-44.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary'  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
.in  the  docket:  Attention:  Mark  Morris,  c/ 
o  OAQPS  Document  Control  Officer 
(Room  740B),  U.S.  EPA,  411  W.  Chapel 
Hill  Street,  Durham,  NC  27701.  The  EPA 
will  disclose  information  identified  as 
CBI  only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  the  EPA,  the  information 
may  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

Woridwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  proposed 
NESHAP  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  proposed  NESHAP  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 


Industrial 


M 
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Federal  Government 


NAICS 
code 


336612 


336612 


SIC 
code 


Examples  of  regulated  entities 


3732 

3731 

3731 
3732 


Boat  manufacturing  facilities  that  perform  fiberglass  production  operations  or  aluminum 
coating  operations. 

Shipbuilding  and  repair  facilities  that  perform  fiberglass  production  operations  or  aluminum 
coating  operations. 

Federally  owned  facilities  (e.g.,  Navy  shipyards)  that  perform  fiberglass  production  oper- 
ations or  aluminum  coating  OF)erations. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  section  II. A.  of 
this  preamble.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Introduction 

A.  What  is  the  purpose  of  the  proposed 
NESHAP? 

B.  What  is  the  statutory  authority  for  the 
proposed  NESHAP?' 

C.  What  are  the  potential  heaUh  effects  of 
the  HAP  emitted  by  the  boat 
manufacturing  industry? 

D.  How  were  the  proposed  NESHAP 
developed? 

E.  What  processes  and  operations 
constitute  boat  manufacturing? 

II.  Summary  of  the  Proposed  NESHAP 

A.  What  sources  and  operations  are  subject 
to  the  proposed  NESHAP? 

B.  What  pollutants  are  regulated  by  the 
proposed  NESHAP? 

C.  What  do  the  proposed  NESHAP  require? 

D.  What  is  the  MACT  model  point  value 
and  how  is  it  used  in  the  proposed 
NESHAP? 

E.  When  must  1  comply  with  the  proposed 
NESHAP? 

F.  How  do  I  demonstrate  compliance  with 
the  proposed  NESHAP? 

G.  How  do  I  demonstrate  compliance  if  I 
use  an  enclosure  and  an  add-on  control 
device? 

III.  Summary  of  Environmental.  Energy,  and 

Economic  Impacts 

A.  What  facilities  are  affected  by  the 
proposed  NESHAP? 

B.  What  are  the  air  quality  impacts? 

C.  What  are  the  water  quality  impacts? 

D.  What  are  the  solid  and  hazardous  waste 
impacts? 

E.  What  are  the  energy  impacts? 

F.  What  are  the  cost  impacts? 

G.  What  are  the  economic  impacts? 

IV.  Rationale  for  the  Proposed  NESHAP 

A.  How  did  EPA  determine  the  source 
category  to  regulate? 

B.  What  pollutants  are  regulated  under  the 
proposed  NESHAP? 

C.  What  is  the  "affected  source"  and  how 
did  EPA  select  the  operations  to  be 
regulated  by  the  proposed  NESHAP? 

D.  What  is  a  new  affected  source? 


E.  How  did  EPA  determine  the  MACT  floor 
for  existing  sources? 

F.  How  did  EPA  determine  the  MACT  floor 
for  new  sources? 

G.  Did  EPA  consider  control  options  more 
stringent  than  the  MACT  floor? 

H.  Why  are  some  boat  manufacturing 

operations  not  being  covered  by  the 

proposed  NESHAP? 
I.  How  did  EPA  select  the  format  of  the 

proposed  NESHAP? 
J.  How  did  EPA  select  the  test  methods  for 

determining  compliance  with  the 

proposed  NESHAP? 
K.  How  did  EPA  determine  the  monitoring 

and  recordkeeping  requirements? 
L.  How  did  EPA  select  the  notification  and 

reporting  requirements? 

V.  Relationship  to  Other  Standards  and 

Programs  under  the  CAA 

A.  National  Emission  Standards  for  Closed 
Vent  Systems,  Control  Devices,  Recovery 
Devices,  and  Routing  to  a  Fuel  Gas 
Svstem  or  a  Process  (40  CFR  Part  63. 
Subpart  SS) 

B.  Shipbuilding  and  Repair  (Surface 
Coating)  NESHAP  (40  CFR  Part  63. 
Subpart  II) 

C.  Wood  Furniture  Manufacturing 
Operations  NESHAP  (40  CFR  Part  63 
Subpart  JJ) 

D.  Plastic  Parts  and  Products  (Surface 
Coating)  NESHAP 

E.  Relationship  Between  Operating  Permit 
Program  and  the  Proposed  Standards 

VI.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  13132.  Federalism 

D.  Executive  Order  13084.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

I.  inlruductiun 

A.  What  Is  the  Purpose  of  the  Proposed 
NESHAP? 

The  purpose  of  the  proposed  NESHAP 
is  to  protect  the  public  health  by 
reducing  emissions  of  HAP  from  boat 
manufacturing  facilities. 

B.  What  Is  the  Statutory  Authority  for 
the  Proposed  NESHAP? 

The  CAA  was  created,  in  part,  "*   *   * 
to  protect  and  enhance  the  quality  of  the 


Nation's  air  resoiu-ces  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population 
*   *   *"  (see  section  101(b)  of  the  CAA). 
The  proposed  NESHAP  are  consistent 
with  the  requirements  of  the  CAA. 

Section  1 12  of  the  CAA  requires  that 
we  promulgate  regulations  for  the 
control  of  HAP  from  both  new  and 
existing  major  sources.  The  CAA 
requires  the  regulations  to  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emissions  reductions,  any 
non-air-quality  health  and 
environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  the  maximum 
achievable  control  technology. 

We  based  the  proposed  NESHAP  for 
boat  manufacturing  for  new  and  existing 
sources  on  the  MACT  floor  control 
level.  The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  all  major  HAP  emission 
sources  achieve  the  level  of  control 
already  achieved  by  the  better- 
controlled  and  lower-emitting  sources 
in  each  category.  For  new  sources,  the 
MACT  floor  caimot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  standards 
for  existing  sources  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  1 2  percent  of  existing 
sources  (or  the  best-performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

We  estimate  that  major  sources  in  the 
boat  manufactuiring  source  category 
collectively  emit  9,000  megagrams  per 
year  (Mg/yr)  (9,920  tons  per  year  (tons/ 
>t))  of  HAP.  A  major  source  of  HAP  is 
defined  as  any  stationary  source  or 
group  of  stationan,'  sources  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  in  the 
aggregate.  9.1  Mg/yr  (10  tons/yr)  or  more 
of  any  single  HAP  or  22.7  Mg/yr  or  more 
(25  tons/yr)  of  multiple  HAP. 
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In  developing  MACT,  we  also  must 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost,  non-air-quality  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Potential  Health  Effects 
of  the  HAP  Emitted  by  the  Boat 
Manufacturing  Industry? 

The  following  is  a  summary  of  the 
potential  health  and  environmental 
effects  associated  with  exposure,  at 
some  level,  to  emitted  pollutants  that 
the  proposed  NESHAP  would  reduce. 

Styrene.  Humans  exposed  to  styrene 
for  short  periods  through  inhalation 
may  exhibit  irritation  of  the  eyes  and 
mucous  membranes,  and 
gastrointestinal  effects.  Styrene 
inhalation  over  longer  periods  may 
cause  central  nervous  system  effects 
including  headache,  fatigue,  weakness, 
and  depression.  Exposure  may  also 
damage  peripheral  nerves  and  cause 
changes  to  the  kidney  and  blood. 
Chronic  inhalation  studies  with  animals 
have  indicated  that  styrene  affects  the 
central  nervous  system,  liver,  and 
kidney,  and  irritates  eye  and  nasal 
membranes.  The  EPA  has  developed  a 
reference  concentration  of  1  milligram 
per  cubic  meter  (mg/m  ^)  for  styrene 
based  on  central  nervous  system  effects 
in  exposed  workers.  Inhalation  of  this 
concentration  or  less  over  a  lifetime 
would  be  unlikely  to  result  in  adverse 
noncancer  effects.  Epidemiological 
studies  have  suggested  an  association 
between  styrene  exposure  and  increased 
incidence  of  leukemia  and  lymphoma. 
The  EPA  considers  this  evidence  to  be 
inconclusive  because  of  multiple 
chemical  exposures  and  inadequate 
information  on  the  levels  and  duration 
of  exposure.  Animal  cancer  studies  have 
produced  variable  results  but  provide 
limited  evidence  for  carcinogenicity. 
The  EPA  has  not  classified  styrene  with 
respect  to  carcinogenicity.  The  EPA  is 
currently  reviewing  its  assessment  of 
styrene. 

Methyl  methacrylate.  Humans 
exposed  to  MMA  for  short  periods 
through  inhalation  may  experience 
depression  of  the  central  nervous 
system  and  irritation  of  the  skin,  eyes, 
and  mucous  membranes.  Dermal 
exposure  may  cause  a  severe  allergic 
response.  Short-term  animal  studies 
have  indicated  that  MMA  inhalation 
damages  the  liver  and  lung.  Kidney  and 
liver  lesions  have  been  observed  in 
humans  who  ingested  MMA  over  longer 
periods  and  in  animals  exposed  either 
orally  or  by  inhalation.  Workers 
exposed  through  inhalation  have 


indicated  headaches,  fatigue,  sleeping 
disturbances,  and  irritability.  Exposed 
workers  have  also  suffered  reproductive 
effects,  including  pregnancy 
complications  in  women  and  sexual 
disorders  in  both  men  and  women.  Fetal 
abnormalities  have  been  reported  in 
animals  exposed  to  MMA  by  injection 
and  inhalation.  The  EPA  has  developed 
a  reference  concentration  of  0.7  mg/m  ' 
for  MMA.  Inhalation  of  this 
concentration  or  less  over  a  lifetime 
would  be  unlikely  to  result  in  adverse 
noncancer  effects.  Several  animal 
studies  observed  no  carcinogenic 
effects.  The  EPA  has  classified  MMA  in 
Group  E,  not  likely  to  be  carcinogenic  in 
humans. 

Methylene  chloride.  Short-term 
exposure  of  humans  to  high-levels  of 
methylene  chloride  affects  the  central 
nervous  system,  causing  impairment  of 
vision  and  hearing.  These  effects  are 
reversible  once  exposure  ceases.  Long- 
term  exposiu«  also  affects  the  central 
nervous  system,  causing  headaches, 
dizziness,  nausea,  and  memory  loss. 
Studies  of  methylene  chloride  exposure 
to  Euiimals  have  indicated  effects  to  the 
liver,  kidney,  and  cardiovascular 
system.  Animal  studies  have  indicated 
that  methylene  chloride  inhalation 
causes  tumors  of  the  lung,  liver,  and 
mammary  glands.  Based  on  this 
evidence,  EPA  has  classified  methylene 
chloride  in  Group  B2,  a  probable  hiunan 
carcinogen,  with  an  inhalation  unit  risk 
of  4.7  X  10  ^  per  microgram  per  cubic 
meter  (ng/m^). 

Toluene.  Humans  exposed  to  toluene 
for  short  periods  may  experience 
irregular  heartbeat  and  effects  to  the 
central  nervous  system  such  as  fatigue, 
sleepiness,  headache,  and  nausea. 
Repeated  exposure  to  high 
concentrations  may  induce  loss  of 
coordination,  tremors,  decreased  brain 
size,  and  involuntary  eye  movements, 
and  may  impair  speech,  hearing,  and 
vision.  Chronic  exposure  to  toluene  in 
hiunans  has  also  been  indicated  to 
irritate  the  skin,  eyes,  and  respiratory 
tract,  and  to  cause  dizziness,  headaches, 
and  difficulty  with  sleep.  Children 
exposed  to  toluene  before  birth  may 
suffer  central  nervous  system 
dysfunction,  attention  deficits,  and 
minor  face  and  limb  defects.  Inhalation 
of  toluene  by  pregnant  women  may 
increase  the  risk  of  spontaneous 
abortion.  The  EPA  has  developed  a 
reference  concentration  of  0.4  mg/m'  for 
toluene.  Inhalation  of  this  concentration 
or  less  over  a  lifetime  would  be  unlikely 
to  result  in  adverse  noncancer  effects. 
No  data  exist  that  suggest  toluene  is 
carcinogenic.  The  EPA  has  classified 
toluene  in  Group  D,  not  classifiable  as 
to  hiunan  carcinogenicity. 


Xylenes.  Short-term  inhalation  of 
mixed  xylenes  (a  mixture  of  three 
closely  related  compounds)  in  humans 
may  cause  irritation  of  the  nose  and 
throat,  nausea,  vomiting,  gastric 
irritation,  mild  transient  eye  irritation, 
and  neurological  effects.  Long-term 
inhalation  of  xylenes  in  humans  may 
result  in  central  nervous  system  effects 
such  as  headache,  dizziness,  fatigue, 
tremors,  and  incoordination.  Other 
reported  effects  include  labored 
breathing,  heart  palpitation,  severe  chest 
pain,  abnormal  electrocardiograms,  and 
possible  effects  on  the  blood  and 
kidneys.  Developmental  effects  have 
been  indicated  from  xylene  exposiu^  via 
inhalation  in  animals.  Not  enough 
information  exists  to  determine  the 
carcinogenic  potential  of  mixed  xylenes. 
The  EPA  has  classified  xylenes  in  Group 
D,  not  classifiable  as  to  human 
carcinogenicity. 

n-Hexane.  Short-term  inhalation 
exposure  of  humans  to  high  levels  of  n- 
hexane  causes  mild  central  nervous 
system  depression.  Dermal  exposure 
may  cause  irritation  of  the  skin  and 
mucous  membrane.  The  nervous  system 
effects  include  dizziness,  giddiness, 
slight  nausea,  and  headache  in  humans, 
with  numbness  in  the  extremities, 
muscular  weakness,  blurred  vision, 
headache,  and  fatigue  observed. 
Neurotoxic  effects  have  also  been 
exhibited  in  rats.  Mild  inflammatory 
and  degenerative  lesions  in  the  nasal 
cavity  have  been  observed  in  rodents 
chronically  exposed  through  inhalation. 
The  reference  concentration  for  hexane 
is  0.2  mg/m'.  The  EPA  estimates  that 
inhalation  of  this  concentration  or  less 
over  a  lifetime  would  not  likely  result 
in  the  occurrence  of  chronic  noncancer 
effects.  No  information  is  available  on 
the  carcinogenic  effects  of  hexane  in 
humans  or  animals.  The  EPA  has 
classified  hexane  as  a  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 

Methyl  ethyl  ketone  (MEK).  Short-term 
inhalation  exposure  to  MEK  in  humans 
may  irritate  the  eyes,  nose,  and  throat, 
and  cause  central  nervous  system 
depression.  Limited  information  is 
available  on  long-term  effects  of  MEK 
exposiu-e  to  humans,  but  chronic 
inhalation  studies  in  animals  have 
indicated  effects  on  the  central  nervous 
system,  liver,  and  respiratory  system. 
The  EPA's  reference  concentration  for 
MEK  is  1  mg/m\  based  on  decreased 
fetal  birth  weight  in  mice.  Inhalation  of 
this  concentration  or  less  over  a  lifetime 
would  be  vuilikely  to  result  in  adverse 
noncancer  effects.  Limited  data  exist  on 
carcinogenic  effects  of  MEK.  The  EPA 
has  classified  MEK  in  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 
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Methyl  isobutyl  ketone  (MIBK).  Short- 
term  exposure  to  MIBK  may  irritate  the 
eyes  and  mucous  membranes,  and  cause 
weakness,  headache,  and  nausea.  Long- 
term  exposure  by  workers  has  been 
observed  to  cause  nausea,  headache, 
burning  eyes,  insomnia,  intestinal  pain, 
and  slight  enlargement  of  the  liver.  No 
information  is  available  on  reproductive 
or  developmental  effects  of  MIBK  in 
humans,  but  studies  with  rats  and  mice 
have  indicated  neurological  effects  and 
increased  liver  and  kidnev  weights.  The 
EPA  has  not  established  a  reference 
r.oncentration  or  classified  MIBK  with 
respect  to  carcinogenicity. 

1.1 .1  -trichloroethane.  Short-term 
inhalation  exposure  of  humans  to  1,1,1- 
tnchloroethane  causes  mild  hepatic 
effects,  central  nervous  system 
depression,  dizziness,  nausea,  vomiting, 
diarrhea,  loss  of  consciousness,  and 
decreased  blood  pressure.  Cardiac 
arrhythmia  and  respiratory  arrest  may 
result  from  the  depression  of  the  central 
nervous  system.  After  long-term 
inhalation  exposure  to  1,1,1- 
tnchloroethane,  some  liver  damage  was 
observed  in  mice  and  ventricular 
arrhythmias  in  humans.  The  reference 
(oncentration  for  1,1.1 -trichloroethane 
is  under  review  by  EP.^    The  EPA  has 
classified  1,1,1 -trichloroethane  as  a 
CJroup  D,  not  classifiable  as  to  human 
c  anunogenicity,  based  on  no  reported 
human  data  and  inadequate  animal 
data. 

/)  How  Were  the  Proposed  l^SHAP 
Developed? 

We  consulted  many  representatives  of 

the  boat  manufacturing  industry,  State 
and  Federal  representatives,  and 
material  and  equipment  vendors  in 
developing  the  proposed  NESHAP.  We 
held  a  series  of  approximately  50 
stakeholder  meetings  over  a  period  of 
nearly  4  years.  These  meetings  were 
held  to  keep  stakeholders  informed  and 
to  solicit  data  and  information  on  issues 
relevant  to  the  NESH..AP  development. 
Stakeholders  helped  in  data  gathering, 
arranged  site  visits,  and  reviewed 
questionnaires.  Stakeholders  also  shared 
data,  identified  issues  and  provided 
information  to  help  resolve  issues  in  the 
rulemaking  process. 

We  identified  the  MACT  floor  control 
level  with  information  obtained  through 
questionnaire  responses,  site  visits, 
telephone  contacts,  and  operating 
permits. 

E.  What  Processes  and  Operations 
Constitute  Boat  Manufacturing? 

The  proposed  NESHAP  regulate 
fiberglass  and  aluminum  boat 
manufacturing  operations.  The 
emissions  from  these  boat 


manufacturing  operations  and  processes 
are  fugitive  emissions.  Fugitive 
emissions  result  from  HAP  evaporating 
from  the  resins,  gel  coats,  solvents, 
adhesives.  and  surface  coatings  used  in 
manufacturing  processes. 

The  follovdng  is  a  brief  description  of 
these  processes  and  operations  found  at 
boat  manufacturing  facilities:  fiberglass 
boat  manufacturing  operations;  fabric 
and  carpet  adhesive  operations;  and 
aluminum  boat  surface  coating 
operations. 

Fiberglass  boat  manufacturing 
operations.  Fiberglass  boats  are  built 
from  glass  fiber  reinforcements  laid  in  a 
mold  and  satiirated  with  a  polyester  or 
vinylester  plastic  resin.  The  resin 
hardens  to  form  a  rigid  plastic  part 
reinforced  with  the  fiberglass.  The  resin 
is  mixed  with  a  catalyst  as  it  is  applied 
that  causes  a  cross-linking  reaction 
between  the  resin  molecules.  The  cross- 
linking  reaction  causes  the  resin  to 
harden  from  a  liquid  to  a  solid. 

Fiberglass  manufact\iring  processes 
are  generally  considered  either  "open 
molding"  or    closed  molding."  In  open 
molding,  fiberglass  boat  parts  are  built 
"from  the  outside  in"  according  to  three 
basic  process  steps: 

(1)  The  mold  is  sprayed  with  a  layer 
of  gel  coat,  which  is  a  pigmented 
polyester  resin  that  hardens  and 
becomes  the  smooth  outside  surface  of 
the  part. 

(2)  The  inside  of  the  hardened  gel  coat 
layer  is  coated  with  a  "skin  coat"  of 
chopped  glass  fibers  and  polyester  or 
vinylester  resin. 

(3)  Additional  layers  of  fiberglass 
cloth  or  chopped  glass  fibers  saturated 
with  resin  are  added  until  the  part  is  the 
final  thickness. 

The  same  basic  process  is  used  to 
build  or  repair  molds  with  tooling  gel 
coat  and  tooling  resin. 

In  closed  molding,  the  resin  is  applied 
to  fabric  placed  between  the  halves  of  a 
two-piece  mold.  Three  basic  types  of 
closed  molding  used  in  boat 
manufacturing  are  resin  infusion 
molding,  resin  transfer  molding  (RTM), 
and  compression  molding  with  sheet 
molding  compound  (SMC). 

The  polyester  and  vinylester  resins 
that  are  used  in  fiberglass  boat 
manufacturing  contain  styrene  as  a 
solvent  and  a  cross-linking  agent.  Gel 
coats  also  contain  MMA  as  a  solvent, 
and  styrene.  Styrene  and  MMA  are 
HAP,  and  a  fraction  evaporates  during 
resin  and  gel  coat  application  and 
curing.  Resins  and  gel  coats  containing 
styrene  and  MMA  are  also  used  to  make 
the  molds  used  in  producing  fiberglass 
parts. 

Mixing  is  done  to  stir  the  resin  or  gel 
coat  and  promoters,  fillers,  or  other 


additives  before  being  applied  to  the 
parts.  Some  HAP  fix)m  the  resin  and  gel 
coat  are  emitted  during  the  mixing 
process. 

Resin  and  gel  coat  application 
equipment  requires  solvent  cleaning  to 
remove  uncured  resin  or  gel  coat  when 
not  in  use.  The  resin  or  gel  coat  will 
catalyze  in  the  hoses  or  gun  if  not 
flushed  with  a  solvent  after  each  use. 

Fabric  and  carpet  adhesive 
operations.  The  interiors  of  many  types 
of  fiberglass  boats  and  aluminum  boats 
are  covered  with  carpeting  or  fabric  to 
improve  the  appearance,  provide 
traction,  or  deaden  sound.  The  material 
is  bonded  to  the  interior  with  contact 
adhesives.  The  HAP-containing 
solvents,  such  as  methylene  chloride, 
toluene,  xylenes,  and  methyl  chloroform 
(1,1,1-trichloroethane),  are  used  in  these 
adhesives.  The  solvents  evaporate  as  the 
adhesives  dry. 

Aluminum  boat  surface  coatings. 
Aliuninum  boat  hull  topsides  and  decks 
are  painted  with  coatings  applied  with 
spray  g\ms.  These  coatings  may  be  high- 
gloss  polyurethane  coatings  or  low-gloss 
single-part  coatings.  These  surface 
coatings  often  contain  HAP  solvents, 
such  as  toluene,  xylenes,  and 
isocyanates. 

The  HAP-containing  solvents  are  also 
used  to  clean  surfaces  before  finishing 
(wipe-down  solvents)  and  for  cleaning 
paint  and  coating  spray  guns 

n.  Summary  of  Proposed  NESHAP 

This  preamble  section  discusses  the 
proposed  NESHAP  as  they  apply  to 
"you."  the  owner  or  operator  of  a  new 
or  existing  boat  manufacturing  facility. 

A.  What  Sources  and  Operations  Are 
Subject  to  the  Proposed  NESHAP? 

The  proposed  NESHAP  would 
regulate  HAP  fi^m  major  sources  that 
manufacture  fiberglass  boats  or 
noncommercial,  noninilitary  aluminum 
boats.  Coating  operations  on  aluminum 
conunercial  and  military  vessels  are 
covered  by  the  shipbuilding  and  repair 
NESHAP  (40  CFR  part  63,  subpart  U). 

The  proposed  NESHAP  apply  to 
fiberglass  boat  manufactiu^rs  making  all 
sizes  and  types  of  fiberglass  boats  using 
the  operations  listed  below: 

•  All  open  molding  operations, 
including  pigmented  gel  coat,  clear  gel 
coat,  production  resin,  tooling  resin, 
and  tooling  gel  coat. 

•  All  closed  molding  resin 
operations. 

•  All  resin  and  gel  coat  application 
equipment  cleaning. 

•  All  resin  and  gel  coat  mixing 
operations. 

•  All  carpet  and  fabric  adhesive 
operations. 
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The  proposed  NESHAP  apply  to 
aluminum  boat  manufactiuing  facilities 
performing  the  operations  listed  below: 

•  All  aluminum  boat  surface  coatings 
and  associated  spray  gun  cleaning  and 
wipe-down  solvent  operations. 

•  All  carpet  and  fabric  adhesive 
operations. 

B.  What  Pollutants  are  Regulated  by  the 
Proposed  NESHAP? 

The  proposed  NESHAP  regulate  the 
total  HAP  contecAin  the  materials  used 
in  each  regulateOT)peration.  The 
proposed  NESHAP  do  not  set  limits  for 
individual  species  of  HAP.  The  HAP 
emitted  by  boat  manufacturing  facilities 
typically  include  styrene,  MM  A, 
toluene,  xylenes,  methyl  chloroform 
(1.1,1-trichloroethane),  MEK,  n-hexane, 
and  MIBK.  However,  die  total  HAP 
content  limit  includes  all  HAP  listed  in 
section  112(b)  of  the  CAA. 

C.  What  Do  the  Proposed  NESHAP 
Require? 

The  proposed  NESHAP  have  various 
formats  for  the  different  operations 
being  regulated.  For  open  molding  resin 
and  gel  coat  operations,  you  must 
comply  with  a  HAP  emission  limit  that 
is  calculated  for  your  facility  using 
MACT  model  point  value  equations, 
which  are  described  in  section  II.D.,  for 
each  open  molding  operation. 

You  can  demonstrate  compliance 
with  the  HAP  emissions  limit  for  your 
facility  either  by  (1)  averaging  emissions 
with  the  MACT  model  point  value 
equations,  (2)  complying  with 
equivalent  material  HAP  content 
requirements  for  each  type  of  open 
molding  operation,  or  (3)  using  an  add- 
on control  device.  The  HAP  emissions 
limit  and  equivalent  HAP  content 
requirements  aie  the  same  for  new  and 
existing  sources.  You  may  use  averaging 
for  all  of  your  open  molding  operations 
or  only  for  some  of  them.  For  diose 
operations  not  included  in  the 
emissions  average,  you  must  comply 
wi\h  one  of  the  alternative  provisions. 

For  resin  operations,  different  HAP 
content  requirements  apply  to  atomized 
and  nonatomized  resin  application 
methods.  The  HAP  content 
requirements  for  open  molding  are 
presented  in  table  2  of  the  proposed 
NESHAP.  If  you  use  an  add-on  control 
device  to  meet  the  emissions  limit,  the 
emissions  limit  is  cdculated  using  the 
MACT  model  point  value  operations 
and  is  in  units  of  kilograms  (kg)  of  HAP 
per  megagram  (1000  kg)  of  resin  or  gel 
coat  consumed. 

As  stated  above,  you  may  use  a 
combination  of  compliance  options  for 
the  different  resin  and  gel  coat 
operations  within  your  facility.  For 


example,  a  hull  production  line  may  use 
several  resins  and  gel  coats.  The  skin 
coat  resin  may  comply  with  the  HAP 
content  requirements,  while  you  may 
decide  to  use  the  averaging  approach  to 
comply  by  averaging  between  the 
laminating  resin  emd  production  gel 
coats.  In  another  example,  you  coiUd 
include  in  the  average  all  production 
resins  and  pigmented  gel  coats  at  your 
facility,  but  decide  not  to  include  clear 
gel  coat,  tooling  resin,  and  tooling  gel 
coat.  You  could  also  use  averaging  to 
use  a  mix  of  atomized  and  nonatomized 
resin  application  methods  but  at 
different  HAP  contents  from  those  in 
table  2  of  the  proposed  NESHAP. 

Other  operations  regulated  by  the 
proposed  NESHAP  would  be  subject  to 
work  practice  requirements  or  HAP 
content  limits.  Resin  and  gel  coat 
mixing  containers  with  a  capacity  of  208 
liters  (55  gallons)  or  more  must  be 
covered.  Routine  resin  and  gel  coat 
application  equipment  cleaning 
operations  must  use  zero-HAP  solvents, 
but  solvents  used  to  remove  cured  resin 
or  gel  coat  from  equipment  would  be 
exempt.  The  containers  used  to  hold  the 
exempt  solvent  and  to  soak  the 
equipment  with  cured  resin  and  gel  coat 
must  be  covered.  Carpet  and  fabric 
adhesive  operations  must  use  zero-HAP 
adhesives.  Aliuninum  boat  wipedowTi 
solvents  and  surface  coatings  would  be 
subject  to  HAP  content  limits. 
Aluminum  boat  spray  gun  cleaning 
operations  would  be  subject  to  a  work 
practice  requirement.  The  NESHAP  for 
these  operations  are  the  same  for  new 
and  existing  sources.  The  proposed 
NESHAP  have  no  averaging  compliance 
options  for  these  operations.  Today's 
proposed  NESHAP  contain  the  specific 
requirements  for  each  operation 
regulated  by  this  proposal. 

Compliance  with  all  of  the  emissions 
limits  in  the  proposed  NESHAP  are 
based  on  a  3-month  rolling  average 
except  when  an  add-on  control  device  is 
used.  At  the  end  of  every  month,  you 
determine  compliance  for  each 
operation  based  on  the  HAP  content  and 
material  consumption  data  collected 
over  the  past  3  months.  When  an  add- 
on control  device  is  used,  compliance  is 
determined  through  a  one-time  test  and 
subsequent  monitoring. 

D.  What  Is  the  MACT  Model  Point  Value 
and  How  Is  It  Used  In  the  Proposed 
NESHAP? 

The  MACT  model  point  value  is  a 
number  calculated  for  each  open 
molding  operation  and  is  a  surrogate  for 
emissions.  The  MACT  model  point 
value  is  a  way  to  rank  the  relative 
performance  of  different  resin  and  gel 
coat  emissions  reduction  techniques. 


This  approach  allows  you  to  create 
control  strategies  using  different  resin 
and  gel  coat  emissions  reduction 
techniques.  The  proposed  NESHAP 
provide  equations  to  calculate  MACT 
model  point  values  based  on  HAP 
content  and  application  method  for  each 
material  that  you  use.  These  MACT 
model  point  values  are  then  averaged 
and  compared  to  limits  in  the  proposed 
NESHAP  to  determine  if  your  open 
molding  operations  are  in  compliance. 

The  MACT  model  point  values  have 
units  of  kilograms  of  HAP  per  megagram 
of  resin  or  gel  coat  applied.  It  is 
important  to  note  that  the  MACT  model 
point  values  are  surrogates  for 
emissions,  and  the  MACT  model  point 
value  equations  are  used  only  for 
determining  compliance  with  the 
emissions  limit  for  open  molding 
operations.  The  MACT  model  point 
value  equations  should  not  be  used  in 
other  environmental  programs  for 
estimating  emissions  in  place  of  true 
emission  factor  equations. 

The  MACT  model  point  value 
equations  account  only  for  HAP  content 
and  application  method.  Other  factors 
(including  ciu-ing  time,  part  thickness, 
and  operator  technique)  can  have 
significant  effects  on  emissions,  and 
these  factors  are  not  accounted  for  in  the 
MACT  model  point  value  equations. 
Determining  the  HAP  content  of 
materials  and  the  method  of  application 
is  relatively  easy,  but  it  is  difficult  to 
determine  the  other  factors.  Therefore, 
these  factors  are  not  included  in  the 
MACT  model  point  value  equations. 

E.  When  Must  I  Comply  With  the 
Proposed  NESHAP? 

Existing  boat  manufacturing  facilities 
must  comply  within  3  years  of  the  date 
the  promulgated  NESHAP  are  published 
in  the  Federal  Register.  New  sources 
that  commence  construction  after 
today's  date  must  comply  immediately 
upon  startup  or  by  the  promulgation 
date,  whichever  is  later. 

F.  How  Do  I  Demonstrate  Compliance 
With  the  Proposed  NESHAP? 

Unless  you  are  using  an  add-on 
control  device,  you  must  measure  and 
record  the  HAP  contents  of  all  the 
materials  regulated  by  the  proposed 
NESHAP.  You  may  determine  HAP 
content  using  EPA  Method  311,  but  you 
may  also  use  documentation  provided 
by  the  material  manufact\u'er,  such  as  a 
material  safety  data  sheet  (MSDS)  or 
HAP  data  sheet  to  show  compliance. 
Although  you  may  use  either  EPA 
Method  311  or  the  manufacturer's 
documentation  to  show  compliance, 
EPA  will  use  EPA  Method  311  results  to 
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determine  compliance  if  they  differ 
from  the  manufacturer's  documentation. 

Compliance  with  the  HAP  content 
limits  is  based  on  the  weighted-average 
HAP  content  for  each  material  on  a  3- 
raonth  rolling-average  basis, 
{-ompliance  is  determined  at  the  end  of 
every  month  (12  times  per  year)  based 
cin  the  past  3  months  of  data.  To 
determine  weighted-average  HAP 
c  ontent,  you  will  also  need  to  monitor 
and  record  the  amount  of  each  regulated 
material  used  per  month,  as  well  as 
HAP  content. 

If  all  of  the  material  in  a  particular 
operation  meets  the  applicable  HAP 
content  limit,  then  you  would  not  need 
to  record  the  amount  of  material  used. 
Likewise,  you  would  not  need  to 
perform  and  record  any  calculations  to 
determine  weighted-average  HAP 
content. 

For  open  molding  resin  and  gel  coat 
operations,  how  you  show  compliance 
will  depend  on  which  compliance 
option  you  choose.  For  example,  if  you 
choose  to  average  among  several  open 
molding  resin  and  gel  coat  operations, 
Vou  will  have  greater  operating 
flexibility,  but  you  will  also  need  to  do 
more  recordkeeping  and  calculations  to 
show  compliance  than  if  vou  comply 
with  the  H,\P  content  limits.  Also,  you 
niust  complete  an  implementation  plan 
far  the  open  molding  operations  at  your 
f.icilitv  that  are  included  in  an  averaging 
option  The  implementation  plan  must 
describe  the  resin  and  gel  coat  materials 
you  plan  to  use,  their  HAP  contents,  and 
how  you  will  apply  those  materials  so 
that  you  are  in  compliance.  The  plan 
must  also  include  calculations  showing 
that  your  choice  of  materials  and 
application  methods  will  achieve 
compliance. 


You  must  keep  records  of  the  HAP 
content  of  all  materials  that  are  subject 
to  HAP  content  limits.  You  must  also 
keep  records  of  the  amount  of  material 
used  and  any  calculations  you  perform 
to  determine  compliance  using 
weighted-average  HAP  contents  or  the 
averaging  option  for  open  molding 
operations.  Every  month,  you  must 
inspect  the  covers  required  by  the  work 
practice  standards  for  resin  and  gel  coat 
mixing  containers  and  aluminum  boat 
coating  spray  gim  cleaners.  You  must 
also  keep  records  of  the  results  of  these 
inspections  and  any  repairs  made  to  the 
covers.  All  records  must  be  kept  for  5 
years  (at  least  the  last  2  years  of  records 
must  be  kept  onsite). 

Today's  proposed  NESHAP  contain 
the  specific  monitoring,  recordkeeping, 
and  reporting  requirements  for  each 
operation  regulated  by  this  proposal. 

G.  How  Do  I  Demonstrate  Compliance  If 
I  Use  an  Enclosure  and  an  Add-On 
Control  Device? 

If  you  use  an  enclosure  (such  as  a 
spray  booth)  and  add-on  control,  you 
must  use  EPA  Method  204  to  prove  that 
the  enclosure  is  a  total  enclosure.  If  the 
enclosure  is  not  a  total  enclosure,  you 
must  use  a  temporary  enclosure  to 
measure  the  fugitive  emissions  from  the 
enclosure  and  the  control  device.  Stack 
testing  is  used  to  determine  compliance 
writh  Ae  emissions  limit.  You  must  use 
either  EPA  Method  25A  to  measure 
emissions  as  total  hydrocarbons  (as  a 
surrogate  for  total  HAP)  or  EPA  Method 
18  for  specific  HAP. 

Ehiring  and  after  the  initial 
performance  test,  you  must  monitor  and 
record  certain  control  device  parameters 
to  ensure  that  the  control  device 
continues  to  be  operated  as  it  was 


during  the  test.  For  example,  for  thermal 
oxidizers,  you  must  monitor  and  record 
combustion  temperatiire  and  maintain 
the  temperature  above  an  allowable 
minimum  value.  The  monitoring 
requirements  for  several  add-on  control 
devices  (including  absorbers,  adsorbers, 
and  condensers)  are  contained  in  40 
CFR  part  63,  subpart  SS,  and  are 
referenced  in  the  proposed  NESHAP. 
For  other  control  devices  not  listed  in 
subpart  SS,  you  must  identify 
parameters  that  demonstrate  proper 
control  device  operation  and  have  these 
parameters  approved  by  the  EPA. 
Monitored  operating  parameters  must  be 
kept  within  the  allowable  ranges  to 
demonstrate  compliance  with  the 
control  device  operating  requirements. 

in.  Summary  of  Environmental, 
Energy,  and  Economic  Impacts 

A.  What  Facilities  Are  Affected  by  the 
Proposed  NESHAP? 

There  are  approximately  119  existing 
facilities  manufacturing  fiberglass  boats 
or  alimainum  boats  that  are  major 
sources  and  would  be  subject  to  the 
proposed  NESHAP.  The  rate  of  growth 
for  the  boat  manufacturing  industry  is 
estimated  to  be  five  new  facilities  per 
year  for  the  next  5  years. 

B.  What  Are  the  Air  Quality  Impacts? 

The  1997  baseline  emissions  from  the 
boat  manufacturing  industry  are 
approximately  9,000  Mg/yr  (9,920  tons/ 
yr).  The  proposed  NESHAP  would 
reduce  HAP  from  existing  sources  by 
3,220  Mg/yr  (3,550  tons/yr)  from  the 
baseline  level,  a  reduction  of  36  percent. 
Table  2  shows  the  amount  of  HAP 
reduced  by  each  type  of  operation. 


Table  2.— National  Baseline  Emissions  and  Emissions  Reductions  for  Each  Type  of  Operation  (1997  Data) 


II 


Operation 


Production  resin 

TDoling  resin   .• 

Pigmented  gel  coat  

Clear  gel  coat    

"^Doling  gel  coat  

Closed  molding  resin  

Resm  and  gei  coal  mixing  

p  bergiass  application  equipment  cleaning  solvents 

Carpet  and  ♦abnc  adhesives 

Aluminum  Wipedown  Solvents  

Aluminum  Boat  Surface  Coatings  


Totals 


Baseiine 

eniissions 

Potential  emissions 
reductions 

Mg/yr 

Percent  of 
total 

Mg/yr 

Percent 

5,320 

59.2 

2.020 

38 

80 

0.9 

30 

43 

2,440 

27.0 

330 

14 

190 

2.1 

5 

2 

40 

0.4 

7 

19 

ne 

NE 

NE 

NE 

ne 

NE 

NE 

NE 

130 

15 

130 

100 

543 

6.0 

540 

100 

60 

0.7 

40 

65 

190 

2.1 

100 

54 

9.000 

3.223 

36 

NE  means  not  estimated." 

il 

The  proposed  NESHAP  will  not  result 
in  any  increase  in  other  air  pollution 


emissions.  While  combustion  devices 
can  result  in  increased  sulfur  dioxide 


and  oxides  of  nitrogen  emissions,  we  do 
not  expect  anyone  to  comply  by 
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installing  new  combustion  devices 
during  the  next  5  years. 

C.  What  Are  the  Water  Quality  Impacts? 

We  estimate  that  the  proposed  boat 
manufacturing  NESHAP  will  have  no 
adverse  water  quality  impacts.  We  do 
not  expect  anyone  to  comply  by  using 
add-on  control  devices  or  process 
modifications  that  would  generate 
wastewater. 

D.  What  Are  the  Solid  and  Hazardous 
Waste  Impacts? 

We  estimate  that  the  proposed 
NESHAP  will  decrease  the  amount  of 
solid  waste  generated  by  the  boat 
manufacturing  industry  by 
approximately  360  Mg/yr  (400  tons/yr). 
The  decrease  in  solid  waste  is  directly 
related  to  switching  to  nonatomized 
resin  application  equipment  (i.e., 
flowcoaters  and  resin  rollers).  Switching 
to  flowcoaters  results  in  a  decrease  in 
overspray  because  of  a  greater  transfer 
efficiency  of  resin  from  flowcoaters  to 
the  part  being  manufactured.  A  decrease 
in  resin  overspray  consequently  reduces 
the  amount  of  waste  from  disposable 
floor  coverings,  cured  resin  waste,  and 
personal  protective  equipment  (PPE)  for 
workers.  Disposable  floor  coverings  are 
replaced  on  a  periodic  basis  to  prevent 
resin  buildup  on  the  floor.  We  estimate 
that  solid  waste  generation  of  floor 
coverings  will  decrease  by 
approximately  320  Mg/yr  (350  tons/yr). 
and  that  cured  resin  solid  waste  will 
decrease  by  approximately  45  Mg/yr  (50 
tons/yr). 

Decreased  overspray  from  flowcoaters 
will  result  in  a  decreased  usage  of  PPE, 
which  also  consequently  reduces  the 


amount  of  solid  waste.  Workers  who  use 
flowcoaters  typically  wear  less  PPE  than 
when  using  spray  guns  because  of  the 
reduced  presence  of  resin  aerosols  and 
lower  styrene  levels  in  the  workplace. 
Because  we  did  not  have  information  on 
the  many  different  types  of  PPE 
currently  used,  we  did  not  estimate  this 
decrease  in  solid  waste. 

Some  facilities  that  switch  from  spray 
gtms  to  flowcoaters  may  have  a  small 
increase  of  hazardous  waste  from  the 
used  flowcoater  cleaning  solvents. 
However,  most  facilities  will  not  see  an 
increase,  and  the  overall  impact  on  the 
industry  will  be  small  relative  to  the 
solid  waste  reductions.  Nearly  all 
flowcoaters  require  resin  and  catalyst  to 
be  mixed  inside  the  gun  (internal-mix) 
and  must  be  flushed  when  work  is 
stopped  for  more  than  a  few  minutes. 
External-mix  spray  guns  do  not  need  to 
be  flushed  because  resin  is  mixed  with 
catalyst  outside  the  gun.  Facilities  that 
switch  from  external-mix  spray  gxms  to 
flowcoaters  will  use  more  solvent. 
Solvent  usage  should  not  change  at 
facilities  switching  from  internal-mix 
spray  guns  to  flowcoaters. 

The  most  common  flushing  solvents 
are  acetone  and  water-based  emulsifiers. 
Only  a  couple  of  ounces  of  solvent  are 
typically  needed  to  flush  the  mixing 
chamber  and  nozzle  of  flowcoaters  and 
internal-mix  spray  gims.  We  have 
observed  during  site  visits  that  this 
small  quantity  of  solvent  is  usually 
sprayed  into  the  air  or  onto  the  floor 
coverings  and  allowed  to  evaporate. 

The  K'A  does  not  have  adequate  data 
to  predict  the  potential  solvent  waste 
impact  from  switching  to  flowcoaters. 
The  magnitude  of  the  impact  depends 

Table  3.— Cost  Impacts 


on  the  type  of  gim  currently  used 
(internal-  or  external-mix),  the 
frequency  of  flushing,  and  the  type  of 
solvent  used.  However,  because  of  the 
small  amount  of  solvent  used,  and  since 
most  is  allowed  to  evaporate,  we  believe 
the  overall  solvent  waste  increase  will 
be  small  compared  to  the  solid  waste 
reductions. 

E.  What  Are  the  Energy  Impacts? 

We  estimate  that  energy  consumption 
for  new  and  existing  facilities  will  not 
increase.  No  new  or  existing  facilities 
are  expected  to  install  add-on  control 
devices  to  comply  with  the  proposed 
NESHAP  in  the  first  5  years  after 
promulgation.  One  facility  currently 
uses  a  thermal  oxidizer  to  control  some 
of  their  styrene  and  MMA  emissions 
from  fiberglass  boat  manufacturing 
operations.  No  increase  in  energy  use  is 
anticipated  to  comply  with  the 
proposed  NESHAP. 

F.  What  Are  the  Cost  Impacts? 

We  estimate  that  nationwide  annual 
compliance  costs  for  the  existing 
facilities  will  be  $14  million.  This 
estimate  includes  annualized  capital 
costs  and  increased  material  costs  for 
purchasing  moie  expensive,  lower-HAP 
materials.  Annual  costs  also  include 
monitoring,  recordkeeping,  and 
reporting  costs.  The  estimated  annual 
cost  of  reduced  HAP  is  $4,350/Mg 
($3.950/ton). 

Table  3  shows  the  estimated  costs  to 
reduce  emissions  from  the  operations  at 
the  119  major  source  boat 
manufacturing  facilities  regulated  by  the 
proposed  NESHA?. 


Type  of  operation 


Nationwide  an- 
nual costs  (mil- 
lions) in  1998 
dollars 


Production  resin  (including  nonspray  equipment) 

Pigmented  gel  coat _ 

Clear  gel  coat 

Tooling  resin 

Tooling  gel  coat  

Resin  and  gel  coat  new  product  testing  cost 

Fiberglass  application  equipment  cleaning  

Resin  and  gel  coat  mixing  

Closed  molding  resin  

Aluminum  and  fit)erglass  boat  carpet  and  fabric  adhesives  and  application  equipment 

Aluminum  wipedown  solvent  

Aluminum  boat  surface  coating  

Monitoring,  recordkeeping  and  reporting  costs 

Total  


4.9 

2.1 

0.05 

0.9 

0.1 

0.5 

0.3 

0.04 

0 

2.5 

0.03 

1.0 

1.6 


14 


The  capital  costs  would  be  for 
purchase  of  new  resin  application 
equipment,  resin  mixer  covers,  and 


adhesive  application  equipment.  The 
estimated  cost  of  new  resin  application 
equipment  (flowcoaters)  is  $6,000  per 


imit  (includes  flowcoater,  hoses,  and 
resin  and  catalyst  pumps).  The 
estimated  cost  of  new  adhesive 
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ipplication  equipment  is  also 
approximately  $6,000  per  unit.  The 
resin  and  gel  coat  mixer  covers  will  be 
approximately  $180  per  year  per 
container. 

No  capital  costs  are  predicted  for 
mold  construction  or  aluminum  boat 
surface  coating  operations. 

G.  What  Are  the  Economic  Impacts? 

The  EPA  prepared  an  economic 
impact  analysis  to  evaluate  the  primary 
and  secondary  impacts  of  the  proposed 


NESHAP  on  the  boat  manufacturing 
market,  consimiers,  and  society. 
Because  the  characteristics  of  boats  vary 
greatly  throughout  the  industry,  we     ' 
evaluated  the  market  by  assessing  the 
impacts  on  six  separate  market  segments 
of  the  industry,  including:  outboard 
boats,  inboard  runabouts/stemdrive, 
inboard  cruisers/yachts,  jet  boats/ 
personal  watercrafl,  sailboats,  and 
canoes.  The  total  annualized  social  cost 
(in  1994  dollars)  of  the  proposed 


NESHAP  on  the  industry  is  $13.0 
million,  which  is  0.2  percent  of  total 
baseline  revenue.  Generally,  the 
analysis  indicates  a  minimal  change  in 
market  prices  and  quantity  of  boats  sold. 
Imports  will  increase  negligibly,  with  a 
corresponding  decrease  in  exports.  The 
analysis  also  suggests  a  loss  (at  the 
maximum)  of  48  employees  out  of  the 
51,500  employees  in  the  industry.  The 
impacts  on  specific  market  segments  are 
summarized  in  the  table  below. 


Table  4.— Economic  Impact  of  Proposed  NESHAP  on  Boat  Market  Segments 


Boat  market  segment 


Outtxjard  Boats 

intxjard  Runabouts/Stemdrive 

Inboard  CruisersA'achts  

Jet  Boats/Personal  Watercraft 

Sailboats  

Canoes  


Change  in 
market  out- 
put 
(percent) 


-0.3 
-0.1 
-0.0 
-0.0 
-0.2 
-0.1 


The  analysis  also  predicts  the  number 
of  facilities  that  would  close  as  a  result 
of  the  cost  of  complying  with  the 
liroposed  NESHAP.  The  EPA  used 
market  level  information  on  total 
predicted  change  in  quantity  to  infer 
iiovv  many  plants  would  close  if  the 
()uantit\  decrease  was  borne  entirely  by 
cne  ((If  more)  facility.  For  example,  if 
the  market  analysis  predicts  that  1,000 
fewer  boats  are  produced  and  the 
hv  erage  facility  produces  500  boats,  then 
the  impact  is  equivalent  to  two  facility 
( losures.  Using  this  approach,  the 
predicted  reduction  in  quantity  did  not 
equal  even  one  facility  closure  in  any  of 
the  six  market  segments.  While  this 
(ioes  not  mean  that  no  facilities  will 
c  lose  as  a  result  of  the  proposed 
NESHAP,  it  does  indicate  that  the 
proposed  NESHAP  have  minimal  total 
impacts,  and  that  any  facility  closure 
ivill  likely  be  the  result  of  poor  baseline 
c  ost  conditions  rather  than  a  direct 
result  of  the  compliance  burden. 

IV.  Rationale  for  Proposed  NESHAP 

A  How  Did  EPA  Determine  the  Source 
Category  To  Regulate? 

The  proposed  NESHAP  applies  to 
fiberglass  boat  and  aluminum  boat 
manufacturing  facilities  that  are  located 
at  major  sources  of  HAP.  Section  112(c) 
of  the  CAA  directs  us  to  list  each 
category  of  major  source  emitting  any 
FlAP  listed  in  section  112(b).  Boat 
manufacturing  (major  sources  only)  was 
included  on  the  initial  list  of  source 
categories  published  on  July  16,  1992 
(57  FR  31576).  The  initial  notice  of  the 
source  category  list  stated  that  we 


would  refine  category  descriptions 
during  the  rulemaking  process,  based  on 
additional  information  available. 

We  redefined  the  category  to  include 
aliuninum  boat  manufacturing  facilities 
(64  FR  63025,  November  18,  1999).  The 
initial  source  category  definition 
included  only  fiberglass  boat 
manufacturing  operations.  We  added 
aluminum  boat  manufacturing  facilities 
to  the  source  category  because  many  of 
these  facilities  are  major  sources  of 
HAP.  Aluminum  boats  are  defined  as 
noncommercial,  nomnilitary  aluminum 
boats.  Aluminum  commercial  and 
military  boats  are  not  included  in  the 
source  category  because  the  HAP- 
emitting  process  in  the  construction  of 
these  boats  (surface  coatings)  is 
regulated  bv  the  shipbuilding  and  repair 
NESHAP  (40  CFR  63,  subpart  H). 

B.  What  Pollutants  Are  Regulated  Under 
the  Proposed  NESHAP? 

The  proposed  NESHAP  regulate  total 
HAP,  rather  than  individual  HAP 
compoimds.  A  standard  for  total  HAP 
simplifies  compliance  and  enforcement, 
compared  with  standards  for  individual 
HAP  compounds.  Moreover,  the 
proposed  NESHAP  will  affect  the 
formulation  of  chemical  products  used 
by  the  industry.  It  is  not  reasonable  to 
regulate  the  content  of  individual 
constituents  in  these  complex  mixtures. 
Styrene  is  the  HAP  emitted  in  the 
largest  magnitude  (about  87  percent  of 
emissions).  Other  HAP  emitted  ifrom 
boat  manufactimng  facilities  include 
MMA,  methylene  chloride 
(dichloromethane),  toluene,  xylenes. 


methyl  chloroform  (1.1,1- 
trichloroethane),  n-hexane,  and  MIBK. 

C.  What  Is  the  "Affected  Source"  and 
How  Did  EPA  Select  the  Operations  To 
Be  Regulated  by  the  Proposed  NESHAP? 

The  affected  source  is  the 
combination  of  all  regulated  operations 
at  a  single  boat  manufacturing  facility. 
The  foUowring  regulated  operations  are 
typically  performed  at  fiberglass  boat 
manufacturing  facilities  and  are  part  of 
the  affected  source: 

•  Open  molding  operations, 
including  pigmented  gel  coat,  clear  gel 
coat,  production  resin,  tooling  resia, 
and  tooling  gel  coat; 

•  Closed  molding  resin  operations; 

•  Resin  and  gel  coat  application 
equipment  cleaning  operations;  and 

•  Resin  and  gel  coat  mixing 
operations. 

Carpet  and  fabric  adhesive  operations 
are  performed  at  both  fiberglass  boat 
and  aluminum  boat  manufacturing 
facilities  and  are  part  of  the  affected 
source  at  those  facilities. 

The  following  regulated  operations 
are  typically  performed  at  aluminiun 
boat  manufacturing  facilities  and  are 
part  of  the  affected  source: 

•  Aluminum  wipedovkm  solvent 
operations; 

•  Aluminum  boat  surface  coating 
operations;  and 

•  Aluminum  coating  spray  gim 
cleaning  operations. 

These  are  the  typical  operations  found 
at  fiberglass  boat  and  aluminum  boat 
manufacturing  facilities,  and  we  were 
able  to  determine  MACT  for  these 
operations.  If  a  single  facility 
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manufactures  both  aluminum  boat  and 
fiberglass  boats,  the  facility  is  a  single 
affected  source. 

Mold  sealing  and  release  agents,  mold 
stripping  and  cleaning  solvents, 
solvents  used  to  clean  ciu^d  resin  and 
gel  coat  from  application  equipment, 
wood  coatings,  fiberglass  hull  and  deck 
coatings,  and  anUfoulant  coatings  are 
not  covered  by  the  proposed  NESHAP. 
See  section  IV.H.  for  the  rationale  for 
why  these  operations  are  not  regulated 
by  the  proposed  NESHAP. 

We  defined  the  affected  source  as  the 
combination  of  all  of  these  operations  at 
a  site  to  provide  compliance  flexibility. 
This  broad  source  definition  allows  a 
manufacturer  to  determine  compliance 
by  averaging  the  HAP  content  of 
different  products  used  throughout  the 
facility  within  certain  defined 
operations,  and  to  use  different 
application  techniques  as  needed  to 
meet  product  quality  specifications. 
This  approach  is  consistent  with  the 
way  that  the  HAP  content  and 
application  data  were  analyzed  to 
determine  the  MACT  floor. 

D.  What  Is  a  New  Affected  Source? 

A  new  affected  source  is  any 
fiberglass  boat  or  aluminum  boat 
manufactiu-ing  facility  that  meets  both 
of  these  criteria: 

•  It  began  construction  after  today's 
date,  and 

•  It  is  a  new  fiberglass  or  aluminum 
boat  manufactiiring  operation  at  a  site 
that  does  not  presently  contain  any  boat 
manufacturing  operations. 

We  selected  this  broad  definition  of 
new  source  for  two  reasons.  First,  the 
MACT  for  new  and  existing  sources  is 
the  same,  so  there  is  no  difference  in 
emission  control  requirements  for  new 
and  existing  sources.  Second,  we 
concluded  that  it  would  be 
unreasonably  costly  to  demonstrate 
compliance  separately  for  both  new  and 
existing  source  operations  that  are 
located  at  the  same  site.  Because  the 
equipment  is  easily  portable,  it  can  be 
difficult  to  define  exactly  what  would 
constitute  a  new  line  or  operation.  Also, 
it  would  be  burdensome  to  monitor  and 
record  equipment  and  material  usage  for 
separate  operations  that  were 
considered  new  and  existing  because 
the  equipment  is  portable,  and  material 
is  often  dispensed  from  centralized  bulk 
storage  containers. 

Although  some  sources  might  be 
required  to  achieve  compliance  earlier 
under  a  narrower  new  source  definitioti, 
the  small  emissions  reductions  do  not 
justify  the  additional  long-term 
compliance  burden. 


E.  How  Did  EPA  Determine  the  MACT 
Floor  for  Existing  Sources? 

We  determined  separate  MACT  floors 
for  each  type  of  boat  manufacturing 
operation  based  on  data  collected  from 
about  one-half  of  the  major  source  boat 
manufacturers.  We  received  data 
through  questionnaire  responses  ft'om 
54  fiberglass  and  13  aluminum  boat 
manufacturers,  site  visits  to  10  boat 
manufacturers  (9  fiberglass  and  1 
aluminum),  and  through  telephone 
contacts  and  operating  permits  for 
several  more  boat  manufacturers.  The 
data  collected  from  the  fiberglass  boat 
manufacturers  represent  both  large  and 
small  companies,  as  well  as  power  and 
sailboat  manufacturers  who  build 
vessels  ranging  in  size  from  small 
runabouts  to  large,  luxury  yachts. 
Therefore,  we  believe  the  data  are 
representative  of  the  fiberglass  boat 
industry  segment.  Our  database  also 
includes  all  the  major  source  aluminum 
boat  manufactiuers  known  to  us; 
therefore,  the  database  also  accurately 
represents  this  industry  segment. 

Using  the  data  collected  from  boat 
manufacturers,  we  determined  separate 
existing  source  MACT  floors  for  each 
type  of  boat  manufacturing  operation 
[e.g.,  of)en  molding  operations,  carpet 
and  fabric  adhesives  operations).  For 
each  operation,  the  facilities  were 
ranked  from  lowest  to  highest  emitting. 
Emissions  were  computed  as  a 
facilitywide  average  for  each  operation 
to  account  for  the  variety  of  materials 
within  each  operation  that  are  required 
to  construct  a  boat.  For  open  molding 
resin  operations  (production  and 
tooling),  we  estimated  the  HAP  using 
the  MACT  model  point  value  equations. 
This  approach  takes  into  account  the 
combined  effect  of  application  method 
and  the  HAP  content  of  the  resins  used, 
but  is  not  an  estimate  of  actual  HAP  to 
the  atmosphere. 

To  determine  MACT  floors  for  the 
production  resin  operations,  we 
evaluated  open  molding  and  closed 
molding  as  separate  types  of  emission 
sources.  Closed  molding  is  a  lower- 
emitting  operation  than  open  molding, 
but  at  this  time  has  not  been 
demonstrated  to  be  generally  applicable 
for  all  types  of  boats.  Boat 
manufacturers  typically  use  closed 
molding  to  achieve  specific  product 
qualities,  such  as  two  finished  sides, 
higher  fiber-to-resin  ratios,  or  higher 
production  levels  that  cannot  be 
achieved  with  open  molding.  Therefore, 
closed  molding  operations  were  not 
used  in  setting  the  MACT  floor  for  open 
molding. 

Also,  we  determined  MACT  floors 
separately  for  fiberglass  and  aluminum 


boat  manufacturers  because  the 
regulated  operations  at  these  facilities 
differ.  The  one  exception  was  for  carpet 
and  fabric  adhesive  operations,  where 
the  MACT  floor  analysis  was  based  on 
a  combined  data  set.  Fiberglass  and 
aluminum  boat  manufacturers  both  have 
carpet  and  fabric  adhesive  operations 
and  use  the  same  adhesives. 

We  determined  MACT  floors  based  on 
the  median  facility  of  the  lowest- 
emitting  12  percent  for  production 
resin,  pigmented  gel  coat,  tooling  resin, 
tooling  gel  coat,  resin  and  gel  coat 
application  equipment  cleaning  and 
carpet  and  fabric  adhesives.  For  clear 
gel  coat,  closed  molding  resin, 
aluminum  boat  surface  coatings, 
aluminimi  coating  spray  gim  cleaning 
operations,  and  aluminum  wipe-dowTi 
solvents,  we  used  the  median  of  the  five 
lowest-emitting  facilities  because  we 
had  data  on  fewer  than  30  sources.  We 
selected  the  median  facility  rather  than 
the  arithmetic  average  of  the  lowest- 
emitting  facilities  in  order  to  represent 
the  performance  of  an  actual  facility. 

A  more  detailed  summary  of  the 
results  of  the  MACT  floor  analysis,  the 
data  and  the  considerations  used  to 
determine  the  MACT  floors  for  the  boat 
manufacturing  source  category  can  be 
found  in  Docket  No.  A-95-44. 

F.  How  Did  EPA  Determine  the  MACT 
Floor  for  New  Sources? 

We  believe  that  the  existing  source 
MACT  floor  also  represents  the  new 
source  floor.  The  existing  source  MACT 
floor  represents  the  greatest  degree  of 
emissions  reductions  that  is  achievable 
under  all  circiunstances  within  each 
particular  operation  regulated  by  the 
proposed  NESHAP. 

For  new  sources,  the  CAA  requires 
the  MACT  floor  to  be  based  on  the 
degree  of  emissions  reductions  achieved 
in  practice  by  the  best-controlled  similar 
source.  A  variety  of  chemical  materials 
and  application  methods  are  available 
for  each  operation  within  the  boat 
manufacturing  source  category.  The 
suitability  of  these  materials  and 
methods  depends  on  several  product 
and  manufacturing  requirements.  These 
requirements  typically  include  part  size 
and  shape,  strength,  durability, 
production  volume  and  schedule, 
product  mix,  color,  and  worker  safety. 

Therefore,  an  emission  control  option 
(e.g.,  HAP  content  and  application 
method)  that  is  applicable  at  one  facility 
with  a  particular  mix  of  these 
requirements  may  not  be  applicable  at 
another  facility  with  different 
requirements.  While  some  facilities  are 
using  lower-HAP  materials  and 
techniques  than  represented  by  the 
existing  source  MACT  floor,  we  do  not 
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believe  that  the  lowest-emitting  options 
are  universallv  applicable  to  all  new 
boat  manufacturers.  Sometimes,  the 
lower-H.\P  materials  are  used  to 
produce  particular  colors  and  geometric 
shapes  that  do  not  represent  the  range 
of  boats  that  are  manufactured. 
Accordingly,  the  lowest-HAP -emitting 
facilities  may  not  be  using  materials  or 
techniques  that  can  be  used  bv  new 
sources  in  all  circumstances. 

Some  facilities  do  use  the  lower-HAP 
materials  or  techniques  for  particular 
products.  However,  we  have  no  data  to 
precisely  define  the  particular 
combination  of  requirements  where 
these  lower-emitting  options  can  be 
used  and  still  maintain  the  minimum 
required  strength  and  durability 
requirements  of  these  products.  These 
facilities,  consequently,  do  not  represent 
the  new  source  M.\CT  floor,  and  we  are 
jnable  to  establish  subcategories  for 
purposes  of  determining  a  more 
stringent  M.\CT  floor  for  new  sources. 
The  existing  source  h4j\CT  floor  level  of 
control  IS  universallv  applicable  to  all 
boat  manufacturers  because  it  has  been 
demonstrated  at  several  different 
facilities  that  produce  a  range  of 
products  that  represent  the  industry, 
and  that  use  different  combinations  of 
materials  and  methods  to  achieve  the 
emissions  reductions.  Therefore,  the 
existing  source  M'\CT  floor  is 
achievable  by  all  new  sources  and  also 
represents  the  new  source  floor. 

!t  Did  EPA  Consider  Control  Options 
More  Stringent  Than  the  MACT  Floor? 

Because  no  control  options  more 
stringent  than  the  MACT  floor  are 
feasible  for  new  and  existing  sources, 
we  have  determined  that  MACT  for  new 
and  existing  sources  is  the  MACT  floor 
level  of  control  We  considered  three 
potential  options  for  MACT  that  might 
be  more  stringent  than  the  MACT  floors, 
but  found  that  these  options  were  not 
achievable  The  options  we  considered 
were  lower-HAP  materials.  zero-HAP 
materials  and  add-on  control  devices. 
The  following  analysis  applies  equally 
to  new  and  existing  source  MACT. 

.\s  noted  in  the  discussion  of  the  new 
source  MACT  floor  in  the  previous 
section,  some  facilities  use  materials 
with  H.AP  contents  lower  than  the  new 
and  existing  source  MACT  floor. 
However,  as  also  noted  in  that 
discussion.  EPA  does  not  have  the  data 
to  define  subcategories  in  which  these 
lower-HAP  materials  can  be  used. 
Therefore,  these  lower-H.AP  materials 
are  not  a  viable  option  more  stringent 
than  the  MACT  floor  for  new  or  existing 
sources. 

For  carpet  and  fabric  adhesives,  as 
well  as  resin  and  gel  coat  application 


equipment  cleaning  solvents,  the  new 
and  existing  source  MACT  floor  is  zero- 
HAP  materials.  In  these  two  cases,  zero- 
HAP  materials  are  also  MACT  for  new 
and  existing  sources  because  no  more 
stringent  level  of  conti-ol  is  achievable. 

For  the  other  operations  regulated  by 
the  proposed  NESHAP,  no  zero-HAP 
substitutes  are  ciurently  available.  No 
zero-HAP  substitutes  for  polyester  and 
vinylester  resins  or  gel  coats  have  been 
demonstrated  for  large-scale  production 
boat  manufactiiring.  The  zero-HAP 
alternatives  for  aluminum  wipe-down 
solvents,  such  as  acetone,  are  too 
volatile  and  flammable  for  this 
operation.  No  waterbome  coatings  or 
powder  coatings  have  been 
demonstrated  as  substitutes  for  the 
solvent-borne  coatings  currently  used  in 
aluminum  boat  surface  coating 
operations. 

We  also  evaluated  add-on  control 
devices.  We  are  aware  of  one  facility 
using  a  thermal  oxidizer  to  control  HAP 
from  resin  and  gel  coat  operations  in  the 
manufacture  of  small  jet  boats.  Thermal 
oxidizers  are  generally  effective  controls 
for  HAP  emission  sources. 

The  experience  of  the  jet  boat  facility 
with  thermal  oxidation  suggests  that 
thermal  oxidation  has  not  been 
effectively  demonstrated  as  a  control 
option  for  boat  manufacturing.  During 
the  MACT  analysis,  no  emission  test 
data  were  available  to  us  or  to  the  State 
permitting  authority  to  confirm  the 
performance  of  this  control  device. 
Also,  after  several  years  of  operation, 
the  facilitv  had  not  received  an 
operating  permit  with  an  enforceable 
emission  limit  and  was  still  operating 
under  an  extension  of  their  construction 
permit. 

Moreover,  the  facility  with  the 
thermal  oxidizer  uses  restricted  airflow 
to  capture  concentrated  HAP  near  the 
surface  of  the  molds.  The  restricted 
airflow  management  is  feasible  at  this 
facility  because  the  facility  is  dedicated 
to  the  construction  of  only  two  models 
of  small  jet  boats,  4.4  and  5.5  meters 
(14.5  and  18  feet,  respectively)  long.  The 
restricted  airflow  management  was 
implemented  with  the  intention  to  use 
robotics  to  apply  some  of  the  resin  and 
gel  coat. 

The  restricted  airflow  management  as 
practiced  at  this  facility  would  not  be 
suitable  for  other  facilities  in  the 
industry.  All  other  facilities  produce  a 
variety  of  products  and  parts  and  must 
have  the  operational  flexibility  to 
change  product  mix  over  time. 
Restricted  airflow  management  would 
not  be  feasible  in  operations  where 
workers  apply  the  resin  and  gel  coat, 
and  a  range  of  different  types  of  boats 
are  produced. 


Accordingly,  we  have  concluded  that 
thermal  oxidizers  have  not  been 
demonstrated  for  this  industry.  While 
theoretically  feasible,  we  have  no  data 
to  demonstrate  the  cost  or  the 
effectiveness  of  the  thermal  oxidizer  at 
the  air  flow  rates  and  HAP 
concentrations  that  exist  at  typical  boat 
manufactiuing  plants. 

H.  Why  Are  Some  Boat  Manufacturing 
Operations  Not  Being  Covered  by  the 
Proposed  NESHAP? 

The  proposed  NESHAP  would  not 
regulate  the  following  operations; 

•  Mold  sealing  and  release  agents; 

•  Mold  stripping  and  cleaning 
solvents; 

•  Solvents  used  to  clean  cured  resin 
and  gel  coat  fit)m  application 
equipment; 

•  Wood  coatings; 

•  Fiberglass  hml  and  deck  coatings; 
and 

•  Antifoulant  coatings. 

We  excluded  wood  finishing 
operations,  fiberglass  hull  and  deck 
coating  operations,  and  antifoulant 
coating  (bottom  coatingj  operations 
because  they  are  performed  only  by  a 
relatively  small  percentage  of  boat 
maniifacturers  and  are  not  typical  of  the 
majority  of  major  source  boat 
manufacturers.  These  three  operations 
collectively  account  for  about  only  0.5 
percent  of  HAP  from  major  source  boat 
manufacturers. 

The  proposed  NESHAP  would  not 
regidate  mold  sealing  and  release  agents 
and  mold  stripping  and  cleaning 
solvents  because  we  were  unable  to  set 
MACT  floors  or  determine  MACT  for 
these  operations.  In  both  cases,  the 
information  and  data  available  to  us 
suggest  that  mold  maintenance 
practices,  part  shape  and  size,  and 
production  schedules  determine 
emissions  more  than  the  HAP  content  of 
these  materials.  The  EPA  does  not  have 
sufficient  data  to  identify  and  prescribe 
work  practices  to  reduce  emissions  from 
these  operations.  Therefore,  the 
proposed  NESHAP  do  not  regulate  these 
materials.  A  more  detailed  explanation    - 
of  why  we  could  not  determine  the 
MACT  is  in  Docket  No.  A-95-44.  These 
two  operations  collectively  emit  less 
than  1  percent  of  HAP  from  boat 
manufacturing. 

Most  boat  manufacturers  in  our 
database  use  mold  sealing  and  release 
agents  that  contain  oidy  a  small 
percentage  of  HAP  (less  than  10  percent 
HAP)  sold  by  two  supphers.  Boat 
manufacturers  use  the  same  group  of 
products  but  in  different  amounts 
leading  to  differences  in  facilitywide 
average  HAP.  Differences  among 
facibties  are  probably  due  to  differences 


43852 


Federal  Register / Vol.  65.  No.  136 /Friday,  July  14,  2000 / Proposed  Rules 


in  facility-specific  work  practices  that 
are  dictated  by  production 
requirements,  such  as  mold  cycle  time 
and  frequency,  the  size  and  shape  of 
parts,  and  mold  maintenance.  We  do  not 
have  sufficient  data  to  identify  the 
MACT  floor  or  MACTT  based  on 
differences  in  work  practices  among 
facilities. 

Mold  stripping  and  cleaning  solvents 
are  not  regulated  by  the  proposed 
NESHAP  because  we  do  not  have 
sufficient  data  to  determine  a  MACT 
floor.  The  amount  of  HAP  used  per  unit 
of  mold  sxuface  area  applied  depends  on 
facility-specific  mold  maintenance 
practices  and  production  requirements. 
These  may  include  mold  cycle  time, 
how  often  the  mold  is  used,  and  even 
whether  the  mold  is  stored  indoors  or 
outdoors.  The  size  of  the  part  may  also 
influence  mold  maintenance.  We  do  not 
have  sufficient  data  to  identify  those 
differences  in  production  requirements 
or  work  practices  that  determine  mold 
cleaning  solvent  usage.  Therefore,  we 
cannot  identify  a  MACT  floor  or  MACT. 

We  are  not  regulating  solvents  used 
for  cleaning  cured  resin  or  gel  coat  from 
application  equipment  because  we 
know  of  no  emission  controls.  Cured 
resin  or  gel  coat  inside  a  gun  is  usually 
the  result  of  operator  error  or  an 
equipment  failure.  To  clean  cured  resin 
and  gel  coat,  an  aggressive  solvent  is 
needed  and  no  low-HAP  alternatives  are 
available.  The  equipment  is  usually 
soaked  in  a  covered  bucket  resulting  in 
little  evaporation  of  the  solvent.  The 
amount  of  solvent  needed  per  year  is 
determined  by  the  size  of  the  facility, 
degree  of  operator  error,  and  equipment 
failure  rates.  Because  operator  error  and 
equipment  failure  are  hard  to  predict, 
we  could  determine  no  basis  for  an 
aimual  limit  of  solvent  usage  that  would 
be  achievable  by  all  facilities.  The 
proposed  NESHAP,  therefore,  allow 
HAP-containing  solvents  only  for 
cleaning  cured  resin  and  gel  coat  from 
the  application  equipment.  The  use  of 
HAP-containing  solvents  for  routine  gim 
flushing  is  prohibited. 

/.  How  Did  EPA  Select  the  Format  of  the 
Proposed  NESHAP? 

We  decided  to  offer  several  formats 
for  complying  with  the  proposed 
NfESHAP.  The  purpose  of  multiple 
formats  is  to  provide  the  flexibility  to 
comply  in  the  most  cost  effective  and 
efficient  manner.  We  considered  the 
following  factors  in  selecting  the  format 
of  the  proposed  NESHAP: 

•  The  format  must  allow  for  multiple 
compliance  techniques  for  the  various 
types  of  facilities  in  the  industry. 


•  The  format  must  simplify 
compliance  and  ensure  that  the  cost  of 
compliance  is  not  excessive. 

•  The  format  must  be  enforceable. 
The  format  of  the  proposed  NESHAP 

is  based  on  a  combination  of  HAP 
content  limits,  equipment  standards, 
and  work  practice  standards.  Section 
112(h)  of  the  CAA  states  that  "*  *  *  if 
it  is  not  feasible  in  the  judgement  of  the 
Administrator  to  prescribe  or  enforce  an 
emission  standard  for  control  of  a 
hazardous  air  pollutant  or  pollutants, 
the  Administrator  may,  in  lieu  thereof, 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof  *  *  *."  Section 
112(h)(2}  further  defines  the  phrase  "not 
feasible  to  prescribe  or  enforce  an 
emission  standard"  as  any  situation  in 
which  "*  *  *  a  hazardous  air  pollutant 
or  pollutants  cannot  be  emitted  through 
a  conveyance  designed  and  constructed 
to  emit  or  capture  such  pollutant,  *  *  * 
or  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  *  *  *." 

In  general,  numerical  emission  limits 
are  not  feasible  to  prescribe  or  enforce. 
Most  boat  manufacturing  operations 
occur  in  large  buildings  where 
emissions  are  released  to  the 
atmosphere  through  general  building 
ventilation,  windows,  and  doors.  These 
emission  points  have  high  air  volumes 
and  low  HAP  concentrations  that  would 
pose  uiueasonably  high  costs  to  captiue 
the  emissions.  Some  coating  operations 
are  carried  out  in  spray  booths  that  are 
vented  through  a  single  stack,  but  these 
emissions  also  have  high  air  volumes 
and  low  HAP  concentrations.  Therefore, 
the  most  reasonable  format  for  these 
situations  is  to  specify  HAP  content 
limits  for  materials,  application 
equipment  requirements,  and  work 
practices  to  minimize  emissions. 

The  formats  of  the  proposed  NESHAP 
include  both  numerical  emission  limits 
and  work  practice/equipment  standards 
(HAP  content  limits  and  application 
equipment  requirements).  We  included 
both  types  of  formats  so  boat 
manufacturers  could  choose  to  comply 
using  either  averaging  provisions,  low- 
HAP  materials  and  alternative 
application  equipment,  or  add-on 
controls.  However,  very  few  boat 
manufactiuers  will  probably  choose  to 
comply  with  emission  limit  controls 
because  it  is  not  practical  to  capture  the 
emissions  for  use  with  add-on  controls. 

The  following  subsections  describe 
the  selection  of  the  formats  for  each  type 
of  limit  included  in  the  proposed 
NESHAP. 

HAP  Content  Limits  for  Fiberglass 
Boat  Manufacturing  Operations.  The 
proposed  NESHAP  for  open  molding 


operations,  resin  and  gel  coat  equipment 
cleaning  solvents,  and  carpet  and  fabric 
adhesives  include  weight-percent  HAP 
content  limits  for  these  materials.  The 
HAP  content  is  an  accurate  measiu-e  of 
the  relative  emission  potenticil  of 
materials.  The  HAP  content  is  already 
reported  on  the  material  safety  data 
sheet  for  each  material.  Therefore,  HAP 
content  can  simplify  compliance  by 
allowing  you  to  purchase  compliant 
materials.  If  you  add  HAP  to  your 
materials  before  use,  you  must  include 
the  additional  HAP  in  your  HAP  content 
calculations;  do  not  include  HAP 
catalysts  used  for  resins  and  gel  coats  in 
the  HAP  content  calculation. 

Emission  Averaging  Using  Kilogram  of 
HAP  per  Megagram  of  Material  Applied. 
The  proposed  NESHAP  for  open 
molding  operations  include  a  HAP 
emissions  limit  that  is  kilogram  of  HAP 
per  megagram  of  material  applied.  This 
format  is  used  in  the  emissions 
averaging  compliance  option.  This 
format  was  selected  to  provide 
compliance  flexibility  by  allowing  you 
to  use  varying  HAP  content  materials 
and  different  application  techniques  in 
the  open  molding  operations  and 
average  the  emissions  using  the  MACT 
model  point  value  equations  described 
in  section  II.D.  The  averaging  approach 
will  allow  you  to  use  higher-HAP 
materials  and  spray  application 
techniques  for  some  open  molding 
operations  while  using  lower-HAP 
materials  and  lower-emitting 
application  methods  for  others. 

The  proposed  NESHAP  do  not  allow 
you  to  average  between  open  and  closed 
molding  resin  operations.  However,  the 
EPA  is  soliciting  comments  on  allowing 
averaging  between  open  and  closed 
molding  operations  under  certain 
circumstances.  Industry  representatives 
have  requested  this  option  and  have  ' 
argued  that  it  will  encourage  pollution 
prevention  and  long-term  emissions 
reductions  by  encoiu-aging  the 
development  of  more  widely  applicable 
closed  molding  technologies. 

The  EPA  developed  separate  MACT 
floors  and  standards  for  open  and  closed 
molding  processes  because  open 
molding  is  currently  considered  a 
separate  manufacturing  process  from 
closed  molding.  The  NESHAP  for  open 
molding  require  you  to  use  low-emitting 
resins  and  application  methods  to 
reduce  emissions.  On  the  other  hand, 
closed  molding  is  an  inherently  low- 
emitting  process,  so  the  proposed 
NESHAP  impose  no  additional 
requirements  to  reduce  emissions  from 
closed  molding.  Because  today's 
proposed  NESHAP  have  no  numerical 
emission  linut  for  closed  molding,  you 
cannot  "over  control"  closed  molding 
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for  greater  emissions  reductions  to  oifset 
excess  emissions  from  open  molding. 
Therefore,  the  proposed  NESHAP  do  not 
include  closed  molding  in  the  averaging 
approach  that  is  based  on  a  source-wide 
emission  limit  for  resin  and  gel  coat 
operations. 

The  EPA  is,  however,  considering  the 
feasibility  of  allowing  closed  molding  as 
a  control  technology  in  a  source-wide 
limit  in  cases  where  the  closed  molding 
is  used  as  a  substitute  or  replacement 
for  an  existing  open  molding  operation. 
Here,  any  reduction  from  switching  to 
closed  molding  could  be  applied  to 
excess  emissions  from  other  open 
molding  operations.  Consider,  for 
example,  a  boat  manufacturing  facility 
that  makes  16-foot  and  20-foot  boats  on 
two  separate  lines  using  open  molding. 
If  the  facility  adopts  closed  molding  on 
the  20-foot  line  and  ceases  open 
molding,  then  this  is  an  operational 
c  hange  that  reduces  emissions  from  the 
20- foot  boat  line.  The  excess  emissions 
reductions  (above  the  level  that  would 
be  required  by  the  open  molding 
standard)  would  allow  the  operator  to 
use  higher-HAP  materials  on  the  16-foot 
boat  line. 

Under  this  proposal,  EPA  would 
allow  averaging  only  when  the  closed 
molding  resin  application  is  a 
replacement  for  existing  open  molding 
resin  application.  This  proposal 
includes  this  restriction  because  MACT 
for  open  molding  resin  application  is 
Donatomized  application  of  resin  with 
35  percent  H.\P  content.  If  this 
restriction  were  not  included,  a  facility 
spray  applying  a  higher-HAP  resin  and 
using  closed  molding  could  comply 
without  any  emissions  reductions 
simply  by  averaging  tlie  open  and 
closed  molding.  Moreover,  a  facility  that 
adds  new  closed  molding  capacity  to 
increase  production  would  be  allowed 
to  switch  to  higher  H.\P  materials  in 
their  existing  open  molding  operations. 
In  these  cases,  the  facility  would  not  be 
reducing  emissions  from  the  open 
molding  operations  and  would  not  be 
achieving  an  open  molding  control  level 
equal  to  MACT  (i.e.,  35  percent  HAP 
content  and  nonatomized  application). 

Therefore.  EPA  is  soliciting  comments 
on  allowing  averaging  between  open 
and  closed  molding  by  including  closed 
molding  in  a  source-wide  emission 
limit.  Under  this  proposal,  you  could 
average  open  and  closed  molding  if  you 
meet  all  of  the  following  three 
conditions:  (1)  Your  facility  must  be  an 
existing  source  that  is  operating  prior  to 
today's  proposal  date,  (2)  you  must 
begin  the  closed  molding  operation  after 
today's  proposal  date,  and  (3)  the  closed 
molding  operation  must  replace  an 
equivalent  amount  of  open  molding 


production  capacity  that  existed  before 
today's  proposal  date.  The  EPA 
welcomes  comments  on  the  feasibility 
of  this  approach,  and  whether  it  would 
provide  any  additional  operating 
flexibility  to  existing  boat 
manufactvuing  facilities  or  encourage 
more  closed  molding. 

HAP  Content  Limits  for  Aluminum 
Boat  Surface  Coatings.  The  proposed 
standard  for  aluminum  boat  surface 
coatings  is  expressed  as  mass  of  HAP 
per  volume  of  coating  solids.  For 
coating  operations,  weight-percent  HAP 
is  not  an  accurate  predictor  of  relative 
HAP.  For  this  operation,  the  amount  of 
coating  needed  to  cover  a  surface  is 
determined  by  the  solids  content  of  the 
coating.  Coatings  with  similar  weight- 
percent  HAP  contents,  but  different 
solids  contents,  will  have  different  HAP 
because  different  amounts  of  coating 
will  be  needed  for  the  same  job. 

In  addition,  coatings  often  have  low- 
HAP  solvents  added  to  control  viscosity 
and  achieve  other  coating  liquid 
properties.  Such  low-HAP  solvents 
reduce  HAP  content  as  weight-percent, 
but  increase  the  volume  needed  to 
achieve  the  same  dry-film  thickness. 
The  proposed  format  of  mass  of  HAP 
per  voliune  of  coating  solids  assures  that 
coatings  are  being  compared  on  an  equal 
basis. 

HAP  Content  Limit  for  Aluminum 
Wipe-Down  Solvents.  The  proposed 
standard  for  aluminum  wipe-down 
solvents  is  expressed  as  mass  of  HAP 
per  volume  of  solids  from  aluminiun 
primers  or  clear  coats  applied  to  bare 
aluminum.  This  format  allows  you  to 
use  a  greater  range  of  solvents  and 
compares  HAP  on  an  equal  basis. 

The  data  available  to  us  indicate  that 
weight-percent  HAP  content  for  the 
wipe-dowTi  solvents  is  not  an  accurate 
predictor  of  emissions.  Some  facilities 
using  higher-HAP  solvents  have  lower 
HAP  per  unit  of  coating  applied  than 
those  using  lower-HAP  solvents.  These 
data  indicate  it  is  possible  to  use  some 
higher-HAP  solvents  more  efficiently 
than  lower-HAP  solvents  and,  therefore, 
a  limit  on  solvent  HAP  content  could  be 
counterproductive. 

Ideally,  we  would  use  HAP  mass  per 
unit  surface  area,  but  this  is  not 
practicable.  It  is  not  practical  to  measure 
or  monitor  the  surface  area  to  be  cleaned 
prior  to  coating  because  of  the 
complicated  three-dimensional  shape  of 
aluminum  boats  and  the  variety  of  boats 
produced.  Therefore,  the  volume  of 
solids  of  aluminum  clear  coat  primer 
applied  to  bare  aluminiun  was  selected 
as  a  surrogate  for  the  amoimt  of  surface 
area  to  be  cleaned  prior  to  coating. 
Selection  of  Averaging  Time  for 
Demonstrating  Compliance.  As  a  boat 


marmfacturer.  you  must  show 
compliance  with  the  emissions  limits  in 
the  proposed  NESHAP  on  a  3-month, 
rolling-average  basis.  You  must 
determine  compliance  at  the  end  of  each 
month  from  the  data  collected  over  the 
past  3  months.  A  3 -month  averaging 
time  provides  a  balance  between 
operating  flexibility  and  enforceability 
of  the  proposed  standard.  The  3-month 
period  is  sufficiently  long  so  that  you 
can  identify  potential  compliance 
problems  and  change  your  operations  in 
time  to  maintain  compliance.  The 
rolling-average  aspect  provides  an 
enforceable  emission  limit  12  times  per 
year. 

Many  boat  manufacturers  already 
track  material  usage  monthly  to  comply 
with  State  regulations  and  permit 
requirements,  so  monthly  tracking  is 
consistent  with  current  practice. 
Tracking  on  a  more  frequent  basis 
would  be  imnecessarily  burdensome. 
Boat  manufactiu^rs  need  a  3-month 
rolling-average  period  to  respond  to 
both  short-term  variations  in  HAP 
content  that  is  inherent  in  all  chemical 
products  and  short-term  needs  for 
higher-HAP  materials. 

/.  How  Did  EPA  Select  the  Test  Methods 
for  Determining  Compliance  With  the 
Proposed  NESHAP? 

The  proposed  NESHAP  give  you  the 
option  of  complying  by  either  meeting 
HAP  content  limits  (among  other 
requirements)  or  using  an  enclosure  and 
add-on  control  device  to  meet  numerical 
emission  limits.  The  reference  method 
for  measuring  the  HAP  content  of  resin, 
gel  coat,  adhesives.  aluminum  boat 
surface  coatings,  and  wipe-down 
solvents  subject  to  the  proposed 
NESHAP  is  EPA  Method  311  (Analysis 
of  Hazardous  Air  Pollutant  Compounds 
in  Paints  and  Coatings  by  Direct 
Injection  Into  a  Gas  Chromatograph). 
This  is  an  established  method  that  is 
appropriate  for  measuring  the  types  of 
HAP  used  in  these  materials.  You  may 
use  alternative  methods  for  measuring 
HAP  content  if  approved  by  EPA. 

The  proposed  NESHAP  ao  not  require 
a  compliance  test  for  HAP  content,  nor 
do  they  require  you  to  test  every 
shipment  of  materials  that  you  receive. 
You  are  responsible,  however,  for 
ensuring,  by  any  means  that  you  choose 
(e.g.,  periodic  testing,  manufactiu^rs' 
certification),  that  the  HAP  content  of 
your  materials  complies  with  the 
requirements  of  the  proposed  NESHAP. 
We  may  require  you  to  conduct  a  test  at 
any  time  using  EPA  Method  311  (or  any 
approved  alternative  method)  to  confiiTn 
the  HAP  content  in  the  compliance 
reports  that  you  submit.  If  there  is  any 
inconsistency  between  the  results  of  the 
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EPA  Method  311  test  and  any  other 
means  of  determining  HAP  content,  the 
Method  311  results  will  govern. 

If  you  choose  to  use  an  enclosiu^  and 
add-on  control  device,  you  must 
determine  the  capture  efficiency  of  the 
enclosure  and  measure  the  HAP  from 
the  control  device.  To  determine  the 
capture  efficiency  of  the  enclosure,  you 
must  use  EPA  Method  204  (Criteria  for 
and  Verification  of  Permanent  or 
Temporary'  Total  Enclosure).  If  the 
enclosure  meets  the  criteria  in  EPA 
Method  204  for  a  permanent  total 
enclosure,  then  you  may  assume  that  its 
capture  efficiency  is  100  percent.  If  the 
enclosure  is  not  a  total  enclosure,  then 
you  must  build  a  total  temporary 
enclosure  (TTE)  around  it  that  meets  the 
definition  of  a  TTE  in  EPA  Method  204. 
You  must  then  measiue  emissions  from 
both  the  control  device  and  the  TTE  and 
use  the  combined  emissions  to 
determine  compliance. 

To  measure  HAP,  you  may  use  either 
EPA  Method  18  (Measurement  of 
Gaseous  Organic  Compound  Emissions 
by  Gas  Chromatography)  to  measiu^  the 
sum  of  individual  species  of  HAP  or 
EPA  Method  25A  (Determination  of 
Total  Gaseous  Organic  Matter 
Concentration  Using  a  Flame  Ionization 
Analyzer)  for  total  hydrocarbons  (THC) 
as  a  surrogate  for  total  HAP.  The  EPA 
Method  25A  allows  you  the  flexibility  to 
use  a  simpler  method  than  EPA  Method 
18  that  does  not  speciate  HAP  in  cases 
where  measuring  THC  is  sufficient  to 
demonstrate  compliance.  You  can 
measure  THC  as  a  surrogate  for  total 
HAP  if  most  of  the  THC  emitted  from  an 
enclosure  are  HAP,  such  as  styrene  and 
MMA  from  resin  and  gel  coat 
operations.  For  compliance 
determinations,  the  EPA  will  assiune 
that  all  THC  measured  with  EPA 
Method  25A  are  HAP. 

K.  How  Did  EPA  Determine  the 
Monitoring  and  Recordkeeping 
Requirements? 

The  monitoring  and  recordkeeping 
requirements  you  must  meet  will 
depend  on  how  you  choose  to  comply 
with  the  proposed  NESHAP.  For  each 
compliance  option,  the  proposed 
monitoring  and  recordkeeping 
requirements  are  the  minimum 
necessary  to  determine  initial  and 
ongoing  compliance  and  are  consistent 
with  the  general  provisions  (40  CFR  part 
63,  subpart  A). 

Compliance  with  HAP  Content  Limits. 
For  all  operations  subject  to  HAP 
content  limits,  you  must  perform  three 
tasks:  monitor  and  record  the  HAP 
content  of  the  material  used,  monitor 
and  record  the  monthly  consumption  of 
the  material,  and  record  the 


computations  to  show  that  the  weighted 
average  HAP  content  over  the  past  3 
months  meets  the  standard.  If  all  the 
materials  used  in  an  operation  meet  the 
HAP  content  limit,  then  you  only  need 
to  record  HAP  content,  and  you  do  not 
need  to  track  monthly  consumption  or 
record  the  computations. 

Comphance  with  Averaging 
Provisions.  To  comply  with  the 
averaging  provisions  for  open  molding 
operations,  you  must  monitor  and 
record  HAP  content,  amount  of  material 
applied  by  spray,  and  the  amount 
applied  by  nonspray;  and  you  must 
record  the  computations  needed  to 
show  compliance.  You  must  use  these 
data  as  well  as  the  MACT  model  point 
value  equations  in  the  proposed 
NESHAP  to  calculate  the  HAP  emitted 
for  the  materials  used  in  th^t  operation 
for  the  past  3  months.  Compliance  is 
then  determined  relative  to  the 
allowable  HAP  limit  calculated  for  those 
operations  for  the  past  3  months. 

Compliance  witn  Equipment  and 
Work  Practice  Standards.  The  proposed 
NESHAP  require  resin  and  gel  coat 
mixing  containers  to  be  fitted  with 
covers  that  have  no  visible  gaps.  The 
proposed  NESHAP  also  require  that 
aluminum  coating  spray  guns  be 
cleaned  in  enclosed  gun  cleaners  or 
sprayed  into  containers  that  can  be 
closed  when  not  in  use.  You  will  be 
required  to  inspect  container  covers  and 
enclosed  g\m  cleaners  each  month  to 
ensiue  the  covers  are  in  place  and 
properly  maintained.  You  must  record 
the  results  of  the  inspections.  The 
inspections  should  be  sufficient  to 
ensiu-e  that  the  covers  are  in  place  and 
properly  maintained.  We  believe  that 
monthly  inspections  are  a  reasonable 
interval  because  the  nature  of  failure  in 
these  pieces  of  equipment  is  likely  due 
to  wear  and  tear  and  not  a  sudden 
failin-e.  Longer  time  periods  between 
inspections,  however,  would  allow  a 
failure  to  go  too  long  before  being 
repaired. 

The  proposed  NESHAP  for 
production  resin  and  tooling  resin  will 
require  most  manufacturers  to  use 
nonatomized  resin  application  methods 
to  comply.  These  methods  include 
flowcoaters  and  pressure-fed  resin 
rollers,  cunong  others.  We  could  identify 
no  parameters  to  monitor  whether  these 
methods  were  being  used.  Rather, 
compliance  would  be  determined 
during  enforcement  inspections  as  to 
whether  these  methods  were  being  used. 
As  long  as  flowcoaters,  pressure- fed 
resin  rollers,  or  other  similar  devices  are 
installed  and  operated  according  to 
manufactiuer's  specifications,  they  will 
comply  with  the  requirements  to  use 
nonatomized  resin  application  methods. 


Comphance  for  Sources  Using 
Enclosures  and  Add-on  Control  Devices. 
You  have  the  opUon  of  using  an 
enclosure  and  add-on  control  instead  of 
complying  with  HAP  content  or 
application  equipment  standards.  The 
requirements  in  the  proposed  NESHAP 
are  consistent  with  other  air  quality 
regulations  that  require  capture  and 
control  of  emissions.  They  are  the 
minimum  needed  to  demonstrate  that 
the  capture  and  control  system  is 
operated  properly. 

You  must  initially  demonstrate 
compliance  with  the  emission  limit  by 
demonstrating  that  the  enclosure  is  a 
total  enclosure  or  by  also  measuring  the 
fugitive  emissions  that  escape  the 
enclosure.  You  must  also  measure  the 
efficiency  of  the  add-on  control  using 
EPA  Method  25A  for  THC  (as  a 
siuTogate  for  HAP)  or  EPA  Method  18 
for  HAP.  The  EPA  Mediod  18  measures 
individual  HAP  that  you  sum  to 
calculate  total  HAP. 

After  the  initial  compliance  test,  you 
must  monitor  control  device  parameters 
to  demonstrate  that  the  control  device 
continues  to  be  operated  as  it  was 
during  the  initial  test.  In  the  case  of 
thermal  oxidizers,  you  must  monitor 
and  record  combustion  temperature 
every  1 5  minutes  both  during  and  after 
the  performance  test.  You  must 
calculate  the  average  temperature 
achieved  during  the  test.  After  the  test, 
you  must  maintain  the  average 
temperature  at  or  above  the  temperatiu-e 
achieved  during  the  performance  test. 
Temperature  monitors  and  recorders  are 
standard  features  on  thermal  oxidizers. 
For  other  devices,  you  must  determine' 
appropriate  parameters  to  monitor  and 
receive  our  approval  to  use  these 
parameters. 

L.  How  Did  EPA  Select  the  Notification 
and  Reporting  Requirements? 

The  required  notices  and  reports  are 
the  minimum  needed  to  determine  if 
you  are  subject  to  the  proposed 
NESHAP  and  whether  you  are  in 
compliance.  You  must  submit  an  initial 
notification  stating  that  you  are  subject 
to  the  proposed  NESHAP.  After  the 
compliance  date  for  your  facility,  you 
must  submit  a  notification  of  your 
compliance  status.  You  must  also 
submit  semiannual  reports  of  your 
compliance  status.  If  you  have  an  add- 
on control  device  and  you  identify 
deviations,  you  must  submit  quarterly 
reports  of  your  compliance  status  until 
we  approve  a  request  to  return  to 
semiaimual  reporting. 

If  your  facility  is  a  new  source,  you 
will  have  additional  preconstruction 
notification  requirements.  You  will  also 
have  additional  notification  and 
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reporting  requirements  if  you  use  an 
add-on  control  device,  including 
notifications  and  reports  for  the  control 
device  performance  test.  These 
notification  and  reporting  requirements 
are  consistent  with  those  specified  in 
the  general  provisions  (subpart  A)  for 
))drt  63  and  are  the  minimum  needed  for 
us  to  determine  compliance  for  soiuces 
with  add-on  control  devices. 

The  startup,  shutdovvm.  and 
malfunction  plan  specified  by  the 
general  provisions  will  be  required  only 
for  sources  using  an  add-on  control 
(it^vice  and  will  apply  only  to  the  add- 
on control  device.  For  operations  not 
using  a  control  device,  the  nature  of  the 
materials  and  equipment  used  to 
comply  with  the  proposed  boat 
manufacturing  NESHAP  is  such  that 
malfunctions  will  not  lead  to  excess 
emissions 

V  Relationship  to  Other  Standards  and 
Programs  Under  the  CL\A 

A  National  Emission  Standards  for 
Closed  Vent  Systems,  Control  Devices, 
Recovery  Devices,  and  Routing  to  a  Fuel 
Cros  System  or  a  Process  (40  CFR  Part 
63.  Subpart  SS) 

if  you  use  an  add-on  control  device 
other  than  a  thermal  oxidizer  to  control 
emissions  from  resin  and  gel  coat 
operations,  you  will  need  to  comply 
with  certain  provisions  m  40  CFR  part 
63,  subpart  SS,  for  add-on  controls.  The 
standards  in  subpart  SS  cited  bv  the 
proposed  NESHAP  are  applicable  to 
most  sources  using  an  add-on  control 
device  The  proposed  NESR,\P  cite 
these  sections  in  subpart  SS  rather  than 
repeating  them  in  the  proposed 
regulf  iOry  text. 

B.  Shipbuilding  and  Repair  (Surface 
CoatingJ  NESHAP  (40  CFR  Part  63, 
Subpart  II) 

Coating  operations  on  commercial  or 
nuhtarv-  aluminum  boats  and  ships  are 
subject  to  the  Shipbuilding  and  Repair 
NESHAP  Today's  proposed  boat 
manufacturing  NTSHAP  cover  coating 
operations  only  on  nonmilitar\'  and 
noncommercial  aluminum  boats  Some 
boat  manufacturers  may  be  potentially 
subject  to  both  N^ESH^VP  because  they 
manufacturer  both  noncommercial, 
nonmilitarv'  aluminum  boats  and  either 
commercial  or  militarv  vessels. 
However,  there  is  no  conflict  between 
the  two  NTISHAP  because  the  coating 
operations  on  anv  single  vessel  would 
be  subject  to  only  one  NESHAP 
depending  on  the  intended  function  of 
that  vessel. 


C.  Wood  Furniture  Manufacturing 
Operations  NESHAP  (40  CFR  Part  63, 
Subpart  ff) 

Boat  manufacturers,  particularly 
builders  of  large  yachts,  build  wood 
fumitiu-e  (such  as  beds,  cabinets,  and 
partitions)  into  the  boat  interiors  and 
finish  this  furniture  with  stains,  sealers, 
and  varnishes  that  are  similar  to 
finishing  materials  used  for  household 
furniture.  However,  wood  furniture 
finishing  operations  on  boats  are  not 
subject  to  the  requirements  of  40  CFR 
part  63,  subpart  [J,  because  the  EPA  has 
determined  that  wood  furniture  on  a 
boat  is  integral  to  the  boat  cabin  and  is 
not  comparable  to  the  furniture 
regulated  by  40  CFR  part  63,  subpart  JJ 
(see  Docket  No.  A-95-44).  Wood  surface 
coating  operations  are  not  covered  by 
the  proposed  boat  manufacturing 
NESHAP. 

D.  Plastic  Parts  and  Products  (Surface 
Coating)  NESHAP 

The  NESHAP  for  plastic  parts  are  still 
being  developed  and  could  potentially 
cover  antifoidant  and  hull  and  deck 
surface  coating  operations  at  fiberglass 
boat  facilities. 

E.  Relationship  Between  Operating 
Permit  Program  and  the  Proposed 
Standards 

Under  the  operating  permit  program 
codified  at  40  CFR  parts  70  and  71,  all 
major  sources  subject  to  standards 
under  section  111  or  112  of  the  CAA 
must  obtain  an  operating  permit  (See 
§  70.3(a)(1)  and  §  71.3(a)(1)).  Therefore, 
all  major  sources  subject  to  the 
proposed  NESHAP  must  obtain  an 
operating  permit  .Area  sources  in  this 
source  categor\-  are  not  regulated  by  the 
proposed  NESHAP.  and.  therefore, 
would  not  be  required  to  obtain  an 
operating  permit  unless  a  State  with  an 
approved  operating  permit  program 
chooses  to  permit  ail  nonmajor  sources. 

Some  boat  manufacturers  may  be 
major  sources  based  solely  on  their 
potential  to  emit  even  though  their 
actual  emissions  are  below  the  major 
source  level  These  boat  manufacturers 
may  choose  to  obtain  a  federally 
enforceable  limit  on  their  potential  to 
emit  so  that  they  are  no  longer 
considered  major  sources  and  not 
subject  to  the  proposed  NESHAP. 
Sources  that  opt  to  limit  their  potential 
to  emit  {e.g.,  limits  on  operating  hours 
or  amount  of  material  used)  are  referred 
to  by  the  EPA  as  "synthetic  area" 
sources.  To  become  a  synthetic  area 
source,  you  must  contact  your  local 
permitting  authority  to  obtain  an 
operating  permit  with  the  appropriate 
operating  limits.  These  operating  limits 


will  then  be  federally  enforceable  under 
§  70.6(b). 

The  EPA  believes  that  the  boat 
manufacturing  category  could  benefit 
from  the  development  of  a  general 
permit.  Under  part  70,  State  permitting 
authorities  are  allowed  to  develop 
general  permits  for  categories  of  sources 
containing  nmnerous  similar  sources.  In 
deciding  which  source  should  be 
covered  by  general  permits.  State 
regulators  must  consider  three  primary 
criteria:  (1)  Source  categories  covered  by 
general  permits  should  contain  similar 
operations  and  emit  pollutants  with 
similar  characteristics;  (2)  sources 
should  not  be  subject  to  case-by-case 
standards;  and  (3)  soiures  should  be 
subject  to  the  same  or  substantially 
similar  requirements  governing 
operation,  emissions,  monitoring, 
reporting,  and  recordkeeping. 

There  are  several  benefits  to  a  general 
permit.  If  a  general  permit  developed  by 
a  permitting  authority  has  been 
approved  after  public  participation  and 
EPA  and  affected  State  review,  the 
permitting  authority  may  then  grant  or 
deny  a  general  permit  to  a  soiurie 
without  further  public  participation  or 
EPA  and  affected  State  review.  The 
action  of  granting  or  denying  a  general 
permit  is  also  not  subject  to  judicial 
review.  Another  benefit  of  a  general 
permit  that  would  be  particularly 
advantageous  for  the  boat 
manufacturing  industry  is  that  sources 
may  use  general  permits  strictly  for  the 
purposes  of  becoming  synthetic  area 
sources  (i.e.,  limiting  their  potential  to 
emit). 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  a  proposed 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  residt  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiailly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
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or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  imder  the  terms  of 
Executive  Order  12866  and  is,  therefore, 
not  subject  to  0MB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  ICR  document 
has  been  prepared  by  EPA  (ICR  No. 
1966.01)  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at  the 
Collection  Strategies  Division,  Office  of 
Environmental  Information,  U.S. 
Environmental  Protection  Agency 
(2822),  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460,  by  e-mail  at 


"farmer.sandy@epa.gov,"  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  from  the  internet  at  "http:/ 
/www.epa.gov/icr." 

The  proposed  NESHAP  contain 
monitoring,  reporting,  and 
recordkeeping  requirements.  The 
required  notices  and  reports  are  the 
minimum  needed  by  us  to  determine 
who  is  subject  to  the  NESHAP  and 
whether  you  are  in  compliance.  The 
proposed  recordkeeping  requirements 
are  the  minimum  necessary  to 
determine  initial  and  ongoing 
compliance.  Based  on  reported 
information,  we  would  decide  which 
boat  manufacturers  and  what  records  or 
processes  should  be  inspected.  The 
recordkeeping  and  reporting 
requirements  are  consistent  with  the 
general  provisions  of  40  CFR  part  63. 

These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  us 


for  which  a  claim  of  confidentiality  is 
made  will  be  safeguarded  according  to 
our  policies  in  40  CFR  part  2,  subpart 
B,  "Confidentiality  of  Business 
Information." 

The  EPA  expects  the  proposed 
NESHAP  to  affect  a  total  of  134  boat 
manufacturing  facilities  over  the  first  3 
years.  The  EPA  assumes  that  five  new 
boat  manufacturing  facilities  will 
become  subject  to  the  proposed 
NESHAP  diuing  each  of  the  first  3  years. 
The  EPA  expects  119  existing  facilities 
to  be  affected  by  the  proposed  NESHAP, 
and  these  existing  facilities  will  begin 
complying  in  the  third  year. 

The  estimated  average  annual  burden 
for  the  first  3  years  after  promulgation 
of  the  proposed  NESHAP  for  industry 
and  the  implementing  agency  is 
outlined  below.  You  can  find  the  detdls 
of  this  information  collection  in  the 
"Standard  Form  83  Supporting 
Statement  for  ICR  No.  1966.01,"  in 
Docket  No.  A-95-44. 


Affected  entity 


Total 
tiours 


Labor 
costs 


Capital 
costs 


Operating 
and 
mainte- 
nance 
costs 


Total 
costs 


Industry  

implementing  agency 


10.343 
2,456 


635,526 
141,073 


895 
0 


636,421 
141,073 


The  EPA  estimates  that  there  are  no 
capital  or  startup  costs  for  these  new 
facilities  because  they  are  expected  to 
comply  by  limiting  the  HAP  content  of 
materials.  The  implementing  agency 
would  not  incur  any  capital  or  startup 
costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Control  numbers  for 


EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciu^cy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  Office  of 
Environmental  Information,  U.S. 
Environmental  Protection  Agency 
(2822),  1200  Pennsylvania  Avenue  NW, 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  July  14, 
2000,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  August  14,  2000.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 


C.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed  rule. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  the 
Agency  consults  with  State  and  local 
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officials  early  in  the  process  of 
developing  the  proposed  rule. 

If  EPA  complies  oy  consulting, 
E.xecutive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
1  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
■ixtent  to  which  the  concerns  of  State 
ind  local  officials  have  been  met.  Also. 
Ahen  EP.A  transmits  a  draft  final  rule 
Aith  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EP.^  must  include  a  certification 
Tom  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
;n  d  meaningful  and  timely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  No  boat 
manufacturing  facilities  subject  to  the 
pniposed  NESHAP  are  owned  by  State 
or  local  governments  Therefore,  State 
iind  local  governments  will  not  have  any 
direct  compliance  costs  resulting  fi-om 
this  proposed  rule.  Furthermore.  EPA  is 
directed  to  develop  the  proposed 
NEShi\P  by  section  112  of  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
proposed  rule. 

D  Executive  Order  13084.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  we 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
c  usts  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
c  osts  incurred  by  the  tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting,  we  are  required  by 
Executive  Order  13084  to  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  our  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 


Order  13084  requires  us  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  No  tribal  governments  are 
believed  to  be  affected  by  this  proposed 
rule.  Accordingly,  the  requirements  of 
section  3(h)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  must  generally  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  niles 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulator,'  alternatives  and  adopt  the 
least  costly,  most  cost  effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 


may  result  in  expenditxires  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
total  cost  to  the  private  sector  is 
approximately  $14  million  per  year. 
This  proposed  rule  contains  no 
mandates  affecting  State,  local,  or  Tribal 
governments.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  die  UMRA. 

We  have  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (5  U.S.C.  601,  et  seq.),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  requires  us  to  give 
special  consideration  to  the  affect  of 
Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  We 
must  prepare  a  regulatory  flexibility 
analysis  imless  we  certify  that  the  rule 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today's  proposed  rule  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  whose  parent 
company  has  fewer  than  500  employees; 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
towTi,  school  district  or  special  district 
with  a  population  of  less  than  50,000;  or 

(3)  a  small  organization  that  is  "any  not- 
for-profit  enterprise  which  is 
independently  owmed  and  operated  and 
is  not  dominant  in  its  field." 

We  have  determined  that  66  out  of  the 
2,307  small  firms  in  the  industry  (2.9 
percent)  may  be  affected  by  this 
proposed  rule.  In  a  screening  of  impacts 
on  these  small  firms,  we  found  that  47 
firms  have  costs  that  comprise  less  than 
1  percent  of  firm  revenues,  and  19  firms 
have  estimated  compliance  costs  that 
exceed  1  percent  of  their  revenues. 
Based  on  available  data  of  industry 
profit  margins,  the  average  retiun  on 
sales  for  the  industry  is  3.4  percent.  Of 
the  1 9  firms  with  costs  greater  than  one 
percent  of  revenues,  only  one  firm  is 
estimated  to  experience  costs  exceeding 
3  percent  of  revenues.  Thus,  reviewing 
the  range  of  costs  to  be  borne  by  small 
businesses  in  hght  of  the  3.4  percent 
profit  margins  typical  of  this  industry, 
the  Agency  has  determined  the  costs  are 
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typically  small  and,  overall,  do  not 
constitute  a  significant  impact  on  a 
substantial  number.  In  addition,  this 
proposed  rule  is  likely  to  also  increase 
profits  at  the  2,241  small  firms  that  are 
not  affected  by  the  proposed  rule  due  to 
the  very  slight  increase  in  market  prices. 
The  economic  impacts  are  summarized 
in  section  III.G.  of  this  document  and  in 
the  economic  impact  analysis  contained 
in  Docket  No.  A-95-44. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  has  tried  to  reduce  the  impact  of 
this  proposed  rule  on  small  entities.  We 
have  met  with  ten  of  these  small  firms 
and  their  trade  association.  They  have 
been  fully  involved  in  this  rulemaking, 
and  their  concerns  have  been 
considered  in  the  development  of  this 
proposed  rule.  In  developing  these 
proposed  standards,  we  have  provided 
the  maximum  degree  of  flexibility  to 
minimize  impacts  on  small  businesses 
by  providing  several  different 
compliance  options,  several  of  which 
require  a  minimum  amount  of 
recordkeeping  and  reporting.  Also,  these 
proposed  standards,  which  are  based  on 
MACT  floor  level  control  technology, 
reflect  the  minimum  level  of  control 
allowed  under  the  CAA.  Small 
businesses  that  are  subject  to  the 
proposed  rule  will  not  be  systematically 
impacted  more  than  larger  operations. 
We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

Piu'sucmt  to  the  provisions  of  5  U.S.C. 
605(b),  we  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pubhcation  L. 
No.  104-113),  all  Federal  agencies  are 
required  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 


Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards  for  use 
in  emissions  testing.  The  search  for 
emissions  testing  procedures  identified 
16  voluntary  consensus  standards  that 
appeared  to  have  possible  use  in  lieu  of 
EPA  standard  reference  methods. 
However,  after  reviewing  the  available 
standards,  EPA  determined  that  six  of 
the  candidate  consensus  standards 
identified  for  measiu-ing  emissions  of 
HAP  or  surrogates  subject  to  emission 
standards  in  the  rule  would  not  be 
practical  due  to  lack  of  equivalency, 
documentation  and  validation  data. 
Nine  of  the  remaining  candidate 
consensus  standards  are  under 
development  or  under  EPA  review.  The 
EPA  plans  to  follow,  review  and 
consider  adopting  these  standards  after 
their  development  and  further  review  by 
EPA  is  completed. 

The  ASTM  D4457-85  (Reapproved 
1991)  is  an  acceptable  alternative  to 
EPA  Method  311  for  only 
dichloromethane  (methylene  chloride) 
and  1,1,1-trichlorethane  (methyl 
chloroform).  The  EPA  is  requesting 
comment  on  the  incorporation  by 
reference  of  ASTM  D4457  for  the 
purposes  of  the  proposed  NESHAP.  Five 
consensus  standards  (ASTM  D1979-91, 
ASTM  D3432-89,  ASTM  D4747-87. 
ASTM  D4827-93,  and  ASTM  PS  9-94) 
are  already  incorporated  by  reference  in 
EPA  Method  311. 

The  ASTM  D6420-99  is  currently 
under  EPA  review  as  an  approved 
alternative  to  EPA  Method  18.  The  EPA 
will  compare  this  final  ASTM  standard 
to  methods  previously  approved  as 
alternatives  to  EPA  Method  18  with 
specific  applicability  limitations.  These 
methods,  designated  as  ALT-017  and 
CTM-028,  are  available  through  EPA's 
Emission  Measurement  Center  Internet 
site  at  www.epa.gov/ttn/emc/ 
tmethods.html.  The  final  ASTM  D6420- 
99  standard  is  very  similar  to  these 
approved  alternative  methods,  which 
may  be  equally  suitable  for  specific 
applications.  The  EPA  plans  to  continue 
their  review  of  the  final  standard  and 
will  consider  adopting  the  ASTM 
standard  at  a  later  date. 

The  EPA  requests  comment  on 
compliance  demonstration  requirements 
proposed  in  this  rulemaking  and 
specifically  invites  the  public  to  identify 
potentially  applicable  volimtary 
consensus  standards.  Comments  should 
explain  why  this  regulation  should 
adopt  these  voluntary  consensus 
standards  in  lieu  of  EPA's  standards. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 


validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 
method  other  than  Method  301,  40  CFR 
part  63,  appendix  A  was  used). 

H.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  proposal  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  Additionally,  this  proposed  rule  is 
not  economically  significant  as  defined 
by  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous  air 
pollutants.  Reporting  and  recordkeeping 
requirements,  and  Volatile  organic 
compounds. 

Dated:  June  12,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  tide  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ef  seq. 

2.  Part  63  is  amended  by  adding 
subpart  WW  to  read  as  follows: 

Subpart  WW — National  Emission 
Standards  tor  Hazardous  Air  Pollutants 
for  Boat  Manufacturing 

Sec. 

What  the  Subpart  Covers 

63.5680    What  is  the  purpose  of  this 
subpart? 
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63.5683    Does  this  subpart  apply  to  me? 
63.5686    How  do  I  demonstrate  that  my 

facility  is  not  a  major  source? 
63.5689    What  parts  of  my  facility  are 

covered  by  this  subpart? 
63.5692     How  do  I  know  if  my  boat 

manufacturing  facility  is  a  new  affected 

source  or  an  existing  affected  source? 
63.5695     When  must  I  comply  with  this 

subpart? 

Standards  for  Open  Molding  Resin  and  Gel 
Coat  Operations 

63.5698    What  emission  standard  must  1 

meet  for  open  molding  resin  and  gel  coat 

operations? 
63.5701     What  are  my  options  for  complying 

with  the  open  molding  emission 

standard? 
63.5704     What  are  the  general  requirements 

for  complying  with  the  open  molding 

emission  standard? 
63.5707    What  is  an  implementation  plan  for 

open  molding  operations  and  when  do  I 

need  to  prepare  one? 
63.5710    How  do  I  demonstrate  compliance 

using  MACT  model  point  value 

averaging? 
63.5713    How  do  I  demonstrate  compliance 

using  compliant  materials? 

Demonstrating;  Compliance  for  Open 
Molding  Operations  Controlled  by  .\dd-On 
(Control  Devices 

63.5716    When  must  I  conduct  a 

performance  test? 
63.5719    How  do  I  conduct  a  performance 

test? 
63.5722    How  do  I  use  the  performance  test 

data  to  demonstrate  initial  compliance? 
63.5725    What  are  the  requirements  for 

monitoring  and  demonstrating 

continuous  compliance' 

Standards  for  Closed  Molding  Resin 
Operations 

63  5728     What  standards  must  I  meet  for 
closed  molding  resin  operations? 

Standards  for  Resin  and  Gel  Coat  Mixmy 
Operations 

6  3 . 5  r  j  1     What  stemdards  must  I  meet  for 
resin  and  gel  coat  mixing  operations? 

Standards  for  Resin  and  Gel  Coal 
.Application  Equipment  Cleaning  OperaUoas 

63.5734     Wha!  standards  must  1  meet  for 
resin  and  gel  coat  application  equipment 
cleaning  operations? 

63.5737    How  do  I  demonstrate  compliance 
with  the  resin  and  gel  coat  application 
equipment  cleaning  standards? 

Standards  for  Carpet  and  Fabric  .\dhesive 
Operations 

63.5740    What  standards  must  I  meet  for 
carpet  and  fabric  adhesive  operations? 

Standards  for  .Aluminum  Boat  Surface 
Coating  Operations 

63.5743     What  standards  must  1  meet  for 
aluminum  boat  surface  coating 
operations? 

83.5746    How  do  I  demonstrate  compliance 
with  the  standards  for  aluminum  wipe- 
down  solvents  and  aluminum  coatings? 


63.5749  How  do  I  calculate  the  HAP 
content  of  aluminum  wipe-down 
solvents? 

63.5752  How  do  I  calculate  the  HAP 
content  of  aluminum  boat  surface 
coatings? 

63.5755  How  do  I  demonstrate  compliance 
with  the  aluminum  boat  surface  coating 
spray  gun  cleaning  standards? 

Methods  for  Determining  Hazardous  Air 
Pollutant  Content 

63.5758    How  do  I  determine  the  HAP 
content  of  materials? 

Notifications,  Reports,  and  Records 

63.5761     What  notifications  must  I  submit 

and  when? 
63.5764    What  reports  must  I  submit  and 

when? 
63.5767     What  records  must  I  keep? 
63.5770    In  what  form  and  for  how  long 

must  I  keep  my  records? 

Other  Information  You  Need  To  Know 

63.5773     What  parts  of  the  general 

provisions  (40  CFR  part  63,  subpart  A) 
apply  to  me? 

63.5776  Who  implements  and  enforces  this 
subpart? 

Definitions 

63.5779    What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  WW 

Table  1  to  Subpart  WW — Compliance  Dates 

for  New  and  Existing  Boat 

Manufacturing  Facilities 
Table  2  to  Subpart  W^V— Alternative  HAP 

Content  Requirements  for  Open  Molding 

Resin  and  Gel  Coat  Operations 
Table  3  to  Subpart  W^W— MACT  Model 

Point  Value  Equations  for  Open  Molding 

Operations 
Table  4  to  Subpart  WW— Applicability  and 

Timing  of  Notifications 
Table  5  to  Subpart  VW^— Applicability  of 

General  Provisions  (40  CFR  Part  63, 

Subpart  A)  to  Subpart  WW 

What  the  Subpart  Covers 

§  63.5680     What  is  the  purpose  o*  rhis 
subpart? 

laj  This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (HAP)  for  new  and  existing 
boat  manufacturing  facilities  with  resin 
and  gel  coat  operations,  carpet  and 
fabric  adhesive  operations,  or  aliuninum 
boat  surface  coating  operations.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
standards. 

§63  5683     Does  this  subpart  apply  to  me? 
vdj  This  subpart  applies  to  you  if  you 
meet  both  of  the  criteria  listed  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  You  are  the  owmer  or  operator  of 

a  boat  manufacturing  facility  that  builds 
fiberglass  boats  or  aliuninum  boats. 

(2)  Your  boat  manufacturing  facility  is 
a  major  source  of  HAP  either  in  and  of 


itself,  or  because  it  is  collocated  with 
other  sources  of  HAP,  such  that  all 
sources  combined  constitute  a  major 
source. 

(b)  A  boat  manufactiu-ing  facility  is  a 
facility  that  manufactvires  hulls  or  decks 
of  boats  from  fiberglass  or  aluminum,  or 
assembles  boats  from  premanufactured 
hulls  and  decks,  or  builds  molds  to 
make  fiberglass  hulls  or  decks.  A  facility 
that  manufacttues  only  parts  of  boats 
(such  as  hatches,  seats,  or  lockers)  or 
boat  trailers  is  not  considered  a  boat 
manufacturing  facility  for  the  purpose  of 
this  subpart. 

(c)  A  major  source  is  any  stationary 
source  or  group  of  stationary  soiuces 
located  within  a  contiguous  area  and 
tmder  common  control  that  emits  or  can 
potentially  emit,  considering  controls, 
in  the  aggregate,  9.1  megagrams  (10 
tons)  or  more  per  year  of  a  single  HAP 
or  22.7  megagrams  (25  tons)  or  more  per 
year  of  a  combination  of  HAP. 

(d)  This  subpart  does  not  apply  to 
aluminum  coating  operations  on 
aluminum  boats  intended  for 
commercial  or  military  use,  antifoulant 
coatings,  fiberglass  assembly  adhesives, 
fiberglass  hidl  and  deck  coatings,  mold 
sealing  and  release  agents,  mold 
stripping  and  cleaning  solvents,  and 
wood  coatings  as  defined  in  §  63.5779. 
This  subpart  does  not  apply  to  materials 
contained  in  handheld  aerosol  cans. 

§53.5686     How  3o  I  demonsfate  that  my 
facility  IS  not  a  major  sou'ce? 

(a)  To  demonstrcii'.  u:^:  your  facility  is 
not  a  major  source  based  on  emissions, 
you  must  demonstrate  that  your  facility 
does  not  emit,  and  does  not  have  the 
potential  to  emit,  considering  federally 
enforceable  permit  limits,  9.1 
megagrams  (10  tons)  or  more  per  year  of 
a  single  HAP  or  22.7  megagrams  (25 
tons)  or  more  per  year  of  a  combination 
of  HAP.  To  calculate  your  facility's 
potential  to  emit,  you  must  include 
emissions  from  the  boat  manufacturing 
facility  and  all  other  sources  that  are 
collocated  and  under  common 
ownership  or  control  with  the  boat 
manufacturing  facility. 

(b)  To  demonstrate  that  you  are  not  a 
major  source  based  on  material 
consiunption,  you  must:  manufacture 
either  fiberglass  or  aluminum  boats  at 
your  facility,  but  not  both;  demonstrate 
that  you  are  not  collocated  with  another 
source  of  HAP;  and  meet  the 
requirement  in  paragraph  (hj(l)  or  (2)  of 
this  section. 

(1)  If  your  facility  is  a  fiberglass  boat 
manufacturing  facility,  you  must 
demonstrate  that  it  consumes  less  than 
45.4  megagrams  (50  tons)  per  year  of  all 
polyester-  and  vinylester-based  resins 
and  gel  coats,  including  tooling  and 
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production  resins  and  gel  coats,  and 
clear  gel  coats. 

(2)  If  yoiu-  facility  is  an  aluminum 
boat  manufacturing  facility,  you  must 
demonstrate  that  it  consumes  less  than 
18.2  megagrams  (20  tons)  per  year  of  all 
carpet  and  fabric  adhesives,  surface 
wipe-down  and  application  gxm 
cleaning  solvents,  and  paints  and 
coatings. 

§  63  5689    What  parts  of  my  facility  are 

covered  by  this  subpart? 

The  affected  source  (the  portion  of 
your  boat  manufacturing  facility 
covered  by  this  subpart)  is  the 
combination  of  all  of  the  boat 
manufacturing  operations  listed  in 
paragraphs  (a)  through  (f)  of  this  section. 

(a)  Open  molding  resin  and  gel  coat 
operations  (including  pigmented  gel 
coat,  clear  gel  coat,  production  resin, 
tooling  gel  coat,  and  tooling  resin). 

(b)  Closed  molding  resin  operations. 

(c)  Resin  and  gel  coat  mixing 
operations. 

(d)  Resin  and  gel  coat  application 
equipment  cleaning  operations. 


(e)  Carpet  and  fabric  adhesive 
operations. 

(f)  Aluminum  hull  and  deck  coating 
operations,  including  solvent  wipe- 
down  operations  and  paint  spray  gun 
cleaning  operations,  on  aluminum 
boats. 

§63.5692      How  JO  ■  *no^  :f  rrry  boat 

manufacturing  facilitv   s  a  new  affected 
source  or  an  existing  affected  source'' 

(a)  A  boat  manufacturing  facility  is  a 
new  affected  source  if  it  meets  the 
criteria  in  paragraphs  (a)(1)  through  (3) 
of  this  section. 

(1)  You  commence  construction  of  the 
affected  source  after  July  14,  2000. 

(2)  It  is  a  major  source. 

(3)  It  is  a  completely  new  boat 
manufactiu'ing  affected  source  where  no 
other  boat  manufacturing  affected 
source  existed  prior  to  the  construction 
of  the  new  affected  source. 

(b)  For  the  purposes  of  this  subpart, 
an  existing  affected  source  is  any 
affected  source  that  is  not  a  new  eiffected 
source. 


§63.5695     When  must  I  comply  with  this 
subpart  "> 

"i  uu  must  comply  with  the  standards 
in  this  subpart  by  the  dates  specified  in 
table  1  to  this  subpart. 

Standards  for  Open  Molding  Resin  and 
Gel  Coal  Operations 

§  63  5698     What  emission  standard  must  I 
meet  for  open  molding  resin  and  gel  coat 
op)erations'' 

(a)  You  must  control  HAP  emissions 
from  the  five  open  molding  operations 
listed  in  paragraphs  (a)(1)  through  (5)  of 
this  section  to  the  emission  standard 
specified  in  paragraph  (b)  of  this 
section. 

(1)  Production  resin. 

(2)  Pigmented  gel  coat. 

(3)  Clear  gel  coat. 

(4)  Tooling  resin. 

(5)  Tooling  gel  coat. 

(b)  You  must  limit  HAP  emissions 
from  open  molding  operations  to  the 
standard  specified  by  equation  1 ,  based 
on  a  3-month  rolling  average. 


HAPLimit  =  [46(MR)-i-i59(MpG)  +  29l(McG)  +  54(MTR)-i-214(MT.G)]        (Eq.  1) 


Where: 

HAP  Limit=  total  allowable  HAP  that 

can  be  emitted  from  the  open 

molding  operations,  kilograms. 
Mr  =  mass  of  production  resin  used  in 

the  past  3  months,  megagrams. 
MpG  =  mass  of  pigmented  gel  coat  used 

in  the  past  3  months,  megagrams. 
McG  =  mass  of  clear  gel  coat  used  in  the 

past  3  months,  megagrams. 
Mtr  =  mass  of  tooling  resin  used  in  the 

past  3  months,  megagrams. 
Mtg  =  mass  of  tooling  gel  coat  used  in 

the  past  3  months,  megagrams. 

(c)  The  open  molding  emission 
standard  is  the  same  for  both  new  and 
existing  sources. 

§  63  5701     What  are  my  options  for 
complying  with  the  open  molding  emission 

standard'' 

I  ou  must  use  one  or  more  of  the 
options  listed  in  paragraphs  (a)  through 
(c)  of  this  section  to  meet  the  emission 
standard  in  §  63.5698  for  the  resins  and 
gel  coats  used  in  open  molding 
operations  at  your  facility. 

(a)  Maximum  achievable  control 
technology  (MACT)  model  point  value 
averaging  option.  (1)  Demonstrate  that 
emissions  from  the  open  molding  resin 
and  gel  coat  operations  that  you  average 
meet  the  emission  standard  in  §  63.5698 
based  on  weighted-average  MACT 
model  point  values  as  described  in 


§  63.5710.  Compliance  with  this  option 
is  based  on  a  3-month  rolling  average. 

(2)  Those  operations  and  materials  not 
included  in  the  average  must  comply 
with  either  paragraph  (b)  or  (c)  of  this 
section. 

(b)  Compliant  materials  option. 
Demonstrate  compliance  with  the 
emi.esion  standard  in  §63.5698  by  using 
open  molding  resins  and  gel  coats  that 
meet  the  HAP  content  requirements  in 
table  2  to  this  subpart.  Compliance  with 
this  option  is  based  on  a  3-month  rolling 
average. 

(c)  Add-on  control  option.  Use  an 
enclosiu-e  and  add-on  control  device 
and  demonstrate  that  the  resulting 
emissions  meet  the  emission  standard  in 
§63.5698.  Compliance  with  this  option 
is  based  on  a  control  device 
performance  test  and  control  device 
monitoring. 

§63.5704    What  are  'He  general 
requirements  for  complying  with  the  open 
molding  emission  sta'^da^d? 

(a)  Maximum  achievable  control 
technology  model  point  value  averaging 
option.  For  those  open  molding 
operations  and  materials  complying 
using  the  MACT  model  point  value 
averaging  option,  you  must  demonstrate 
compliance  by  performing  the  steps  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 


(1)  Use  the  methods  specified  in 

§  63.5758  to  determine  the  HAP  content 
of  resins  and  gel  coats. 

(2)  Complete  the  calculations 
described  in  §  63.5710  to  show  that  the 
HAP  emissions  do  not  exceed  the 
standard  specified  in  §63.5698. 

(3)  Keep  records  as  specified  in 
paragraphs  (a)(3)(i)  through  (iv)  of  this 
section  for  each  resin  and  gel  coat. 

(i)  Hazardous  air  pollutant  content. 

(ii)  Amount  of  material  used  per 
month. 

(iii)  Application  method  used  for 
production  resin  and  tooling  resin.  This 
record  is  not  required  if  all  production 
resins  and  tooling  resins  are  applied 
with  nonatomized  technology. 

(iv)  Calculations  performed  to 
demonstrate  compliance  based  on 
MACT  model  point  values,  as  described 
in  §63.5710. 

(4)  Prepare  and  submit  the 
implementation  plan  described  in 

§  63.5707  to  the  Administrator  and  keep 
it  up  to  date. 

(5)  Submit  semiannual  compliance 
reports  to  the  Administrator  as  specified 
in  §63.5764. 

(b)  Compliant  materials  option.  For 
each  open  molding  operation  complying 
using  the  compliant  materials  option, 
you  must  demonstrate  compliance  by 
performing  the  steps  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 


Federal  Register/ Vol.  65,  No.  136/Friday,  July  14,  2000 / Proposed  Rules 


43861 


(1)  Use  the  methods  specified  in 

§  63.5758  to  determine  the  HAP  content 
of  resins  and  gel  coats. 

(2)  Complete  the  calculations 
described  in  §  63.5713  to  show  that  the 
weighted-average  HAP  content  does  not 
exceed  the  requirement  specified  in 
table  2  to  this  subpart. 

(3)  Keep  records  as  specified  in 
paragraphs  {b)(3){i)  through  (iv)  of  this 
section  for  each  resin  and  gel  coat. 

(i)  Hazardous  air  pollutant  content. 

(ii)  Application  method  for 
production  resin  and  tooling  resin.  This 
record  is  not  needed  if  all  production 
resins  and  tooling  resins  are  applied 
with  nonatomized  technology. 

(iii)  Amount  of  material  used  per 
month.  This  record  is  not  needed  for  an 
operation  if  all  materials  used  for  that 
operation  comply  with  the  HAP  content 
requirements. 

(iv)  Calculations  performed,  if 
needed,  to  demonstrate  compliance 
based  on  weighted-average  HAP  content 
as  described  in  §  63.5713. 

(4)  Submit  semiannual  compliance 
reports  to  the  Administrator  as  specified 
in  §63.5764. 

(c)  Add-on  control  option.  If  you  are 
using  an  add-on  control  device,  you 
must  demonstrate  compliance  by 
performing  the  steps  in  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(1)  Conduct  a  performance  test  of  the 
control  device  as  specified  in  §§63.5719 
and  63.5722  to  demonstrate  initial 
compliance. 


(2)  Use  the  performance  test  results  to 
determine  control  device  parameters  to 
monitor  after  the  performance  test  as 
specified  in  §  63.5725. 

(3)  Comply  with  the  control  device 
monitoring  and  operating  requirements 
specified  in  §  63.5725  to  demonstrate 
continuous  compliance. 

(4)  Keep  the  records  specified  in 
§63.5767. 

(5)  Submit  to  the  Administrator  the 
notifications  and  reports  specified  in 
SSKT  =;7Ri  qnd63.57R4 

§  63.5707     What  is  an  irnpie'^e^^taiior.  plan 
tor  open  molding  operatio^is  anc  </^f^en  do 
I  need  to  prepare  one? 

(a)  You  must  prepare  an 
implementation  plan  for  all  open 
molding  operations  for  which  you 
comply  by  using  the  MACT  model  point 
value  averaging  option  described  in 

§  63.5704(a). 

(b)  The  implementation  plan  must 
describe  the  steps  you  will  take  to  bring 
the  open  molding  operations  covered  by 
this  subpart  into  compliance.  For  each 
operation  included  in  the  MACT  model 
point  value  average,  your 
implementation  plan  must  include,  at  a 
minimum,  the  elements  listed  in 
paragraphs  (b)(1)  through  (3). 

(1)  A  description  of  each  operation 
included  in  the  average. 

(2)  The  maximum  HAP  content  of  the 
materials  used,  the  application  method 
used  (if  any  atomized  resin  application 
methods  are  used  in  the  average),  and 


any  other  methods  used  to  control 
emissions. 

(3)  Calculations  showing  that  the 
operations  covered  by  the  plan  will 
comply  with  the  open  molding  emission 
standard  specified  in  §  63.5698. 

(c)  You  must  submit  the 
implementation  plem  to  the 
Administrator  with  the  notification  of 
compliance  status  specified  in 
§63.5761. 

(d)  You  must  keep  the 
implementation  plan  on  site  and 
provide  it  to  the  Administrator  when 
asked. 

(e)  If  you  revise  the  implementation 
plan,  you  must  submit  the  revised  plan 
with  your  next  semiaimual  compliance 
report  specified  in  §63.5764. 

§  63.571 0    How  do  I  demonstrate 
compliance  using  MACT  model  point  value 
averaging? 

(a)  Compliance  using  the  MACT 
model  point  value  averaging  option  is 
demonstrated  on  a  3-month  rolling- 
average  basis  and  is  determined  at  the 
end  of  every  month  (12  times  per  year). 

(b)  At  the  end  of  every  month,  use 
equation  2  to  demonstrate  that  the  HAP 
emissions  from  those  operations 
included  in  the  average  do  not  exceed 
the  emission  standard  in  §  63.5698. 
(Include  terms  in  equation  1  in 

§  63.5698  and  equation  2  for  only  those 
operations  and  materials  included  in  the 
average.) 


HAPemissions  =  [(PVR)(MR)-h(PVpG)(MpG)  +  (PVcG)(McG)  +  (PVTO)(MTR)  +  (PVTC)(MTG)l        (Eq.  2) 


Where: 

HAP  emissions=HAP  emissions 
calculated  using  MACT  model 
point  values  for  each  operation 
included  in  the  average,  kilograms. 

PVR=Weighted-average  MACT  model 
point  value  for  production  resin 
used  in  the  past  3  months, 
kilograms  per  megagram. 

MR=Mass  of  production  resin  used  in 
the  past  3  months,  megagrams. 

PVpG=Weighted-average  MACT  model 
point  value  for  pigmented  gel  coat 

[        used  in  the  past  3  months, 
kilograms  per  megagram. 

MpG=Mass  of  pigmented  gel  coat  used  in 
the  past  3  months,  megagrams. 

PVcG=VVeighted-average  MACT  model 
point  value  for  clear  gel  coat  used 
in  the  past  3  months,  kilograms  per 
megagram. 

McG=Mass  of  clear  gel  coat  used  in  the 
past  3  months,  megagrams. 

PVTR=Weighted-average  MACT  model 
point  value  for  tooling  resin  used  in 


the  past  3  months,  kilograms  per 

megagram. 
MTR=Mass  of  tooling  resin  used  in  the 

past  3  months,  megagrams. 
PVTG=Weighted-average  MACT  model 

point  value  for  tooling  gel  coat  used 

in  the  past  3  months,  kilograms  per 

megagram. 
MTG=Mass  of  tooling  gel  coat  used  in 

the  past  3  months,  megagrams. 
(c)  At  the  end  of  every  month,  use 
equation  3  to  compute  the  weighted- 
average  MACT  model  point  value  for 
each  open  molding  resin  and  gel  coat 
operation  included  in  the  average. 


I(M,PVi) 


PVnp  = 


i=l 


OP 


■I(M.) 

i=l 


(Eq.  3) 


Where: 

PVop=weighted-average  MACT  model 
point  value  for  each  open  molding 


operation  (PVr,  PVpg,  PVcg.  PVtr. 
and  PVtg)  included  in  the  average, 
kilograms  of  HAP  per  megagram  of 
material  applied. 

M,=mass  of  resin  or  gel  coat  i  used 
within  an  operation  in  the  past  3 
months,  megagrams. 

n=number  of  different  open  molding 
resins  or  gel  coats  used  within  an 
operation  in  the  past  3  months. 

PV,=the  MACT  model  point  value  for 
resin  or  gel  coat  i  used  within  an 
operation  in  the  past  3  months, 
kilograms  of  HAP  per  megagram  of 
material  applied. 

(d)  You  must  use  the  equations  in 
table  3  to  this  subpart  to  calculate  the 
MACT  model  point  value  (PV,)  for  each 
resin  and  gel  coat  used  in  each 
operation  in  the  past  3  months. 

(e)  If  the  HAP  emissions,  as  calculated 
in  paragraph  (b)  of  this  section,  are  less 
than  the  HAP  limit  calculated  in 

§  63.5698(b),  then  you  are  in  compliance 
with  the  emission  standard  in  §  63.5698 
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for  those  operations  and  materials 
included  in  the  average 

§63.5713     How  do  !  demonstrate 
compliance  using  compliant  materials? 

(a)  Compbance  using  the  HAP  content 
requirements  listed  in  table  2  to  this 
subpart  is  based  on  a  3-month  rolling 
average  that  is  calculated  at  the  end  of 
every  month. 


(b)  At  the  end  of  every  month,  review 
the  HAP  contents  of  the  resins  and  gel 
coats  used  in  the  past  3  months  in  each 
operation.  If  all  resins  and  gel  coats 
used  in  an  operation  have  HAP  contents 
no  greater  than  the  applicable  HAP 
content  requirements  in  table  2  to  this 
subpart,  then  you  are  in  compliance 
with  the  emission  standard  specified  in 
§  63.5698  for  that  3-month  period  for 


that  operation.  In  addition,  you  do  not 
need  to  complete  the  weighted-average 
HAP  content  calculation  contained  in 
paragraph  (c)  of  this  section  for  that 
operation. 

(c)  At  the  end  of  every  month,  you 
must  use  equation  4  to  calculate  the 
weighted-average  HAP  content  for  all 
resins  and  gel  coats  used  in  that 
operation  in  the  past  3  months. 


I(M,HAP,) 

Weighted-Average  HAP  Content  (%)  =  — (Eq.  4) 

S(M.) 


Where: 

M,  =  mass  of  open  molding  resin  or  gel 
coat  i  used  in  the  past  3  months  in 
an  operation,  megagrams. 
HAP,  =  HAP  content,  by  weight  percent, 
of  open  molding  resin  or  gel  coat  i 
used  in  the  past  3  months  in  an 
operation.  Use  the  methods  in 
§63.5758  to  determine  HAP 
content, 
n  =  number  of  different  open  molding 
resins  or  gel  coats  used  in  the  past 
3  months  in  an  operation, 
(d)  If  the  weighted-average  HAP 
content  does  not  exceed  the  applicable 
HAP  content  requirement  specified  in 
table  2  to  this  subpart,  then  you  are  in 
compliance  with  the  emission  standard 
specified  in  §63.5698. 

Demonstrating  Corapliance  for  Open 
Molding  Operations  Controlled  by  Add- 
On  (x)ntrol  Devnces 

§63.5716     When  must  I  conduct  a 
performance  test? 

vdj  Vou  must  conduct  an  initial 
control  device  performaince  test  within 
180  calendar  days  after  the  compliance 
date  specified  in  §  63.5695  and 
according  to  the  provisions  in 
§  63.7(a)(2). 

(b)  If  you  commenced  construction 
between  today's  date  and  the  effective 
date  of  the  subpart,  you  must 
demonstrate  initial  compliance  with 
either  the  proposed  emission  standard 
or  the  promulgated  emission  standard 
no  later  than  180  calendar  days  after  the 
effective*  date  of  the  regulation  or  within 
180  calendar  days  after  startup  of  the 
source,  whichever  is  later,  according  to 
§63.7(a)(2)(ix). 

(c)  If  you  commenced  construction 
between  today's  date  and  the  effective 
date  of  the  subpart,  and  you  chose  to 
comply  with  the  proposed  emission 
standard  when  demonstrating  initial 
compliance,  you  must  conduct  a  second 
compliance  demonstration  for  the 


promulgated.«mis^ion  standard  within  3 
years  and  180  calendar  days  after  the 
effective  date  of  the  subpart,  or  after 
startup  of  the  source,  whichever  is  later, 
according  to  §63.7(a)(2)(ix). 

(d)  You  must  conduct  a  performance 
test  every  5  years  as  part  of  renewdng 
your  40  CFR  part  70  or  part  71  operating 
permit. 

§63  5719     How  do  1  conduct  a  performance 
test? 

(a)  You  must  captiue  the  emissions 
using  a  permanent  enclosure  (such  as  a 
spray  booth  or  similar  containment 
device)  and  direct  the  captured 
emissions  to  the  add-on  control  device. 

(b)  You  must  measure  emissions  as 
specified  in  paragraph  (b)(1)  or  (2)  of 
this  section. 

(1)  If  the  enclosure  vented  to  the 
control  device  is  a  permanent  total 
enclosure  as  defined  in  Method  204  of 
appendix  M  to  40  CFR  part  51,  then  you 
may  measure  emissions  only  at  the 
outlet  of  the  control  device. 

(2)  If  the  permanent  enclosure  vented 
to  the  control  device  is  not  a  total 
enclosure,  you  must  build  a  temporary 
total  enclosure,  as  defined  in  Method 
204  of  appendix  M  to  40  CFR  part  51, 
around  the  permanent  enclosure.  You 
must  then  simuiltaneously  measure 
emissions  from  the  control  device  ouUet 
and  the  emissions  from  the  total 
temporary  enclosure  outlet.  You 
determine  compliance  from  the 
combined  emissions  fi'om  the  control 
device  outlet  and  the  total  temporary 
enclosure  outlet. 

(c)  You  must  conduct  the  control 
device  performance  test  using  the 
emission  measurement  methods 
specified  in  paragraphs  (c)(1)  through 
(3)  of  this  section. 

(1)  Use  either  Method  1  or  1 A  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  to  select  the  sampling  sites. 

(2)  Use  Method  2,  2A,  2C,  2D.  2F  or 
2G  of  appendix  A  to  40  CFR  part  60,  as 


appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  Method  18  of  appendix  A  to 
40  CFR  part  60  to  measure  HAP 
emissions  or  use  Method  25A  of 
appendix  A  to  40  CFR  part  60  to 
measure  total  gaseous  organic  emissions 
as  a  surrogate  for  total  HAP  emissions. 
If  you  use  Method  25  A,  you  must 
assume  that  ail  gaseous  organic 
emissions  measured  as  carbon  are  HAP 
emissions.  If  you  use  Method  18  and  the 
number  of  HAP  in  the  exhaust  stream 
exceeds  five,  you  must  take  into  account 
the  use  of  multiple  chromatographic 
columns  and  analytical  techniques  to 
get  an  accurate  measure  of  at  least  90 
percent  of  the  total  Hj\P  mass 
emissions.  Do  not  use  Method  18  to 
measure  R.\P  emissions  from  a 
combustion  device;  use  instead  Method 
25A  and  assume  that  all  gaseous  organic 
mass  emissions  measured  as  carbon  are 
HAP  emissions. 

(d)  The  control  device  performance 
test  must  consist  of  three  runs  and  each 
run  must  last  at  least  1  hour.  The 
production  conditions  during  the  test 
runs  must  represent  normal  production 
conditions  with  respect  to  the  types  of 
parts  being  made  and  material 
application  methods.  The  production 
conditions  during  the  test  must  also 
represent  maximum  potential  emissions 
with  respect  to  the  HAP  content  of  the 
materials  being  applied  and  the  material 
application  rates. 

(e)  During  the  test,  you  must  also 
monitor  and  record  separately  the 
amounts  of  production  resin,  tooling 
resin,  pigmented  gel  coat,  clear  gel  coat, 
and  tooling  gel  coat  applied  inside  the 
enclosure  that  is  vented  to  the  control 
device. 

§63  5722     How  do  I  use  the  performance 
test  data  to  demonstrate  initial  compliance? 

Demonstrate  initial  compliance  with 
the  open  molding  emission  standard  as 
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described  in  paragraphs  (a)  through  (c) 
of  this  section: 

(a)  Calculate  the  HAP  limit  you  must 
achieve  using  equation  1  in  §  63.5698. 
For  determining  initial  compliance,  the 
HAP  limit  is  based  on  the  amount  of 
material  used  during  the  performance 
test,  in  megagrams,  rather  than  during 
the  past  3  months.  Calculate  the  limit 
using  the  megagrams  of  resin  and  gel 
coat  applied  inside  the  enclosure  during 
the  three  runs  of  the  performance  test 
and  equation  1  in  §63.5698. 

(b)  Add  the  total  measiu'ed  emissions, 
in  kilograms,  from  all  three  of  the  1- 
hour  nms  of  the  performance  test. 

(c)  If  the  total  emissions  from  the 
three  1-hour  nms  of  the  performance 
test  are  less  than  the  HAP  limit 
calculated  in  paragraph  (a)  of  this 
section,  then  you  have  demonstrated 
initial  compliance  with  the  emission 
standard  in  §  63.5698  for  those 
operations  performed  in  the  enclosiu-e 
and  controlled  by  the  add-on  control 
device 

§63.5725     What  are  the  requirements  tor 
monitoring  and  demonstrating  continuous 
compliance? 

(a)  You  must  establish  control  device 
parameters  that  indicate  proper 
operation  of  the  control  device. 

(b)  You  must  install,  operate,  and 
maintain  a  continuous  parameter 
monitoring  system  as  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  The  continuous  parameter 
monitoring  system  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data. 

(2)  You  must  have  valid  data  from  at 
least  90  percent  of  the  hours  during 
which  the  process  operated. 

(3)  You  must  determine  the  hourly 
average  of  all  recorded  readings. 

(4)  You  must  determine  the  daily 
average  of  all  recorded  readings  for  each 
operating  day. 

(5)  You  must  determine  the  30-day 
average  for  each  30-day  period. 

(6)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check. 

(c)  Enclosure  bypass  line.  You  must 
meet  the  requirements  of  paragraph 
(c)(1)  and  either  paragraph  (c)(2)  or  (3) 
(if  this  section  for  each  enclosure 

\  entilation  system  that  contains  bypass 
lines  that  could  divert  emissions  from  a 
control  device. 

(1)  If  the  bypass  lines  are  opened,  you 
must  include  a  description  of  the  bypass 
and  its  duration  in  the  compliance 
reports  required  in  §  63.5764(c). 


(2)  You  must  properly  install,  operate, 
and  maintain  a  flow  measurement 
device  that  records  the  presence  of  a  gas 
stream  flow  in  each  bypass  line.  You 
must  meet  the  requirements  in 
paragraph  (b)  and  paragraphs  (c)(2)(i) 
through  (v)  of  this  section  for  each  flow 
measurement  device. 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(ii)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(iii)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  dovsmstream  disturbances. 

(iv)  Conduct  a  flow  sensor  calibration 
check  at  least  semi-annually. 

(v)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(3)  You  must  secure  the  b5^ass  line  in 
a  nondi verting  position  with  a  seal  in 
such  a  way  that  the  valve  or  closure 
mechanism  cannot  be  opened  without 
breaking  the  seal.  You  must  inspect  the 
seal  at  least  once  per  month  and  record 
the  results  of  the  inspection. 

(d)  Thermal  oxidizers.  If  you  are  using 
a  thermal  oxidizer  or  incinerator  as  an 
add-on  control  device,  you  must  comply 
with  the  requirements  in  paragraphs 
(d)(1)  through  (6)  of  this  section. 

(1)  You  must  install  a  combustion 
temperature  monitoring  device  in  the 
firebox  of  the  thermal  oxidizer  or 
incinerator,  or  in  the  duct  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs.  You 
must  meet  the  requirements  in 
paragraph  (b)  and  paragraphs  (d)(l)(i) 
through  (vii)  of  this  section  for  each 
temperature  monitoring  device. 

(i)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperatiire. 

(ii)  Use  a  temperature  sensor  with  a 
minimujn  tolerance  of  2.2°  C  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
of  at  least  20°  F. 

(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 


reading  within  16.7°  C  of  the  process 
temperature  sensor's  reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(vii)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(2)  Before  or  diuing  the  performance 
test,  you  must  conduct  a  performance 
evaluation  of  the  combustion 
temperature  monitoring  system 
according  to  §  63.8(e).  Section  63.8(e) 
specifies  the  general  requirements  for 
continuous  monitoring  systems  and 
requirements  for  notifications,  the  site- 
specific  performance  evaluation  plan, 
conduct  of  the  performance  evaluation, 
and  reporting  of  performance  evaluation 
results. 

(3)  During  the  performance  test 
required  by  §63.5716,  you  must  monitor 
and  record  the  combustion  temperature 
and  determine  the  average  combustion 
temperature  for  the  three  1-hour  test 
runs. 

(4)  Following  the  performance  test, 
you  must  continuously  monitor  the 
combustion  temperature  and  record  the 
average  combustion  temperature  no  less 
frequently  than  every  15  minutes. 

(5)  You  must  operate  the  incinerator 
or  thermal  oxidizer  so  that  the  average 
combustion  temperature  in  any  3-hour 
period  does  not  fall  below  the  average 
combustion  temperature  recorded 
during  the  performance  test. 

(6)  If  the  average  combustion 
temperature  in  any  3-hom-  period  falls 
below  the  average  combustion 
temperature  recorded  during  the 
performance  test,  or  if  you  fail  to  collect 
the  minimum  data  specified  in 
paragraph  (d)(4)  of  this  section,  it  is  a 
deviation. 

(e)  Absorbers,  condensers,  and  carbon 
adsorbers.  If  you  are  using  an  absorber, 
condenser,  or  carbon  adsorber  as  an 
add-on  control  device,  you  must  comply 
with  the  operating,  testing,  and 
monitoring  requirements  in  §  63.990. 

(f)  Other  control  devices.  If  you  are 
using  a  control  device  other  than  those 
listed  in  paragraphs  (d)  and  (e)  of  this 
section,  then  you  must  comply  with  the 
operating,  testing,  and  monitoring 
requirements  in  §63.995. 

Standards  for  Closed  Molding  Resin 
Operations 

§63.5728    What  standards  must  I  meet  for 
closed  molding  resin  operations? 

(a)  If  a  resin  application  operation 
meets  the  definition  of  closed  molding 
specified  in  §  63.5779,  there  is  no 
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requirement  to  reduce  emissions  from 
that  operation. 

(b)  If  the  resin  application  operation 
does  not  meet  the  definition  of  closed 
molding,  then  you  must  comply  with 
the  standard  for  open  molding  resin 
operations  specified  in  §63.5698. 

(c)  Open  molding  resin  operations 
that  precede  a  closed  molding  operation 
must  comply  with  the  standard  for  open 
molding  resin  and  gel  coat  operations 
specified  in  §  63.5698.  Examples  of 
these  operations  include  gel  coat  or  skin 
coat  layers  that  are  applied  before 
Icmaination  is  performed  by  closed 
molding. 

Standards  for  Resin  and  Gel  Coat 
Vlixin^  Operations 

§63  5731     What  standards  must  i  meet  for 
resin  and  gel  coat  mixing  operations? 

(a)  All  resin  and  gel  coat  mixing 
containers  with  a  capacity  equal  to  or 
greater  than  208  liters  (55  gallons)  must 
have  a  cover  with  no  visible  gaps  in 
place  at  all  times. 

(b)  The  work  practice  standard  in 
paragraph  (a)  of  this  section  does  not 
apply  when  material  is  being  manually 
added  to  or  removed  from  a  container, 
or  when  mixing  or  pumping  equipment 
is  being  placed  in  or  removed  from  a 
container. 

(c)  To  demonstrate  compliance  with 
the  work  practice  standard  in  paragraph 
(a)  of  this  section,  you  must  visually 
inspect  all  mixing  containers  subject  to 
this  standard  at  least  once  per  month. 
The  inspection  should  ensure  that  all 
containers  have  covers  with  no  visible 
gaps  between  the  cover  and  the 
container,  or  between  the  cover  and 
equipment  passing  through  the  cover. 

(d)  You  must  keep  records  of  which 
mixing  containers  are  subject  to  this 
standard  and  the  results  of  the 
inspections,  including  a  description  of 
any  repairs  or  corrective  actions  taken. 

Standards  fur  Resin  and  Gel  Coat 
.Xpplication  Equipment  Cleaning 
Operations 

§  53.5734     What  standards  must  I  meet  for 
resin  and  gei  coat  application  equipment 
cleaning  operations? 

(a)  For  routine  flushing  of  resin  and 
gel  coat  application  equipment  [e.g., 
spray  guns,  flowcoaters.  brushes,  rollers, 
and  squeegees),  you  must  use  a  cleaning 
solvent  that  contains  no  HAP.  This 
emission  standard  does  not  apply  to 
solvents  used  for  removing  cxued  resin 
or  gel  coat  from  application  equipment. 

(b)  You  must  store  HAP-containing 
solvents  used  for  removing  cured  resin 
or  gel  coat  in  containers  with  covers. 
The  covers  must  have  no  visible  gaps 
and  must  be  in  place  at  all  times,  except 


when  equipment  is  placed  in  or 
removed  from  the  container.  Cured  resin 
or  gel  coat  means  resin  or  gel  coat  that 
has  changed  irreversibly  from  a  liquid  to 
a  solid. 

(c)  Recycled  cleaning  solvents  that 
contain  trace  amounts  of  HAP  (5  percent 
HAP  or  less  by  weight)  are  considered 
to  contain  no  HAP  for  the  purposes  of 
this  subpart. 

§63.5737     How  do  I  demonstrate 
compliance  with  the  resin  and  gel  coat 
application  equipment  cleaning  standards'? 

(a)  DetermiiiL-  mu  rt'Lurd  the  iLW 
content  of  the  deeming  solvents  subject 
to  the  standards  specified  in  §63.5734 
using  the  methods  specified  in 
§63.5758. 

(b)  Record  the  amount  of  cleaning 
solvents  purchased  as  recycled  cleaning 
solvents,  and,  therefore,  may  contain 
trace  amounts  of  HAP. 

(c)  At  least  once  per  month,  you  must 
visually  inspect  any  containers  holding 
HAP-containing  solvents  used  for 
removing  cured  resin  and  gel  coat  to 
ensure  that  the  containers  have  covers 
with  no  visible  gaps.  Keep  records  of  the 
monthly  inspections  and  any  repairs 
made  to  the  covers. 

Standard.^  for  Carpet  and  Fabric 
Adhesive  Operations 

§63  5740     What  standards  must  I  meet  for 
carpet  and  fabric  adhesive  operations? 

(a)  You  must  use  carpet  and  fabric 
adhesives  that  contain  no  HAP. 

(b)  To  demonstrate  compliance  with 
the  emission  standard  in  paragraph  (a) 
of  this  section,  you  must  determine  and 
record  the  HAP  content  of  the  carpet 
and  fabric  adhesives  using  the  methods 
in  §63.5758. 

Standards  for  Aluminum  Boat  Surface 
Coating  Operations 

§63  5743     What  standards  must  I  meet  for 
aluminum  boat  surface  coating  operations? 

(a)  You  must  use  aluminum  wipe- 
down  solvents  with  a  weighted-average 
HAP  content  that  does  not  exceed  2.57 
kilograms  of  HAP  per  liter  of  solids  from 
aluminum  primers  and  clear  coats 
applied  over  bare  aluminum  (21.5 
pounds  of  HAP  per  gallon  of  solids). 
Compliance  is  based  on  a  3-month 
rolling  average  that  is  calculated  at  the 
end  of  every  month.  This  limit  does  not 
apply  to  surfaces  receiving  decals  or 
adhesive  graphics. 

(b)  You  must  use  aluminum  boat 
surface  coatings  (including  thinners, 
activators,  primers,  topcoats,  and  clear 
coats)  with  a  weighted-average  HAP 
content  that  does  not  exceed  1.22 
kilograms  of  HAP  per  liter  of  coating 
solids  (10.2  pounds  of  HAP  per  gallon 
of  coating  solids).  Compliance  is  based 


on  a  3-month  rolling  average  that  is 
calculated  at  the  end  of  every  month, 
(c)  You  must  comply  with  the  work 
practice  standard  in  paragraph  (c)(1), 
(2),  or  (3)  of  this  section  when  cleaning 
aluminum  coating  spray  guns  with 
HAP-containing  solvents.  You  do  not 
need  to  comply  with  these  work 
practice  standards  if  you  are  using  a 
cleaning  solvent  that  contains  no  HAP. 

(1)  Clean  spray  gims  in  an  enclosed 
device.  Keep  the  device  closed  except 
when  you  place  spray  guns  in  or  remove 
them  from  the  device. 

(2)  Disassemble  the  spray  gun  and 
manually  clean  the  components  in  a  vat. 
Keep  the  vat  closed  when  you  are  not 
using  it. 

(3)  Clean  spray  guns  by  placing 
solvent  in  the  pressure  pot  and  forcing 
the  solvent  through  the  gim.  Do  not  use 
atomizing  air  during  this  procedure. 
Direct  the  used  cleaning  solvent  from 
the  spray  gun  into  a  container  that  you 
keep  closed  when  you  are  not  using  it. 

§  63,5746     How  do  I  demonstrate 
comptiance  with  the  standards  for 
aluminum  wipe-down  solvents  and 
aluminum  coatings? 

To  demonstrate  compliance  with  the 
emission  standards  for  aluminum  wipe- 
down  solvents  and  aluminum  coatings 
specified  in  §  63.5743  (a)  and  (b),  you 
must  meet  the  requirements  of 
paragraphs  (a)  through  (f)  of  this  section. 

(a)  Determine  and  record  the  HAP 
content  (kilograms  of  HAP  per  kilogram 
of  material,  or  weight  fraction)  of  each 
aluminum  wipe-down  solvent  and 
aluminum  coating  (including  primers, 
topcoats,  clear  coats,  thiimers,  and 
activators).  Use  the  methods  in 

§  63.5758  to  determine  HAP  content. 

(b)  Obtain  from  the  alimiinum  coating 
manufacturer's  formulation  the  solids 
content  (liters  of  solids  per  liter  of 
coating,  or  volume  fraction)  of  each 
aluminum  surface  coating,  including 
primers,  topcoats,  and  clear  coats.  Keep 
records  of  the  solids  content. 

(c)  Compliance  is  based  on  a  3-month 
rolling  average  calculated  at  the  end  of 
every  month. 

(d)  At  the  end  of  every  month,  use  the 
procedures  in  §  63.5749  to  calculate  the 
HAP  from  aluminum  wipe-down 
solvents  per  liter  of  coating  solids.  Use 
the  procediu-es  in§63.5752to  calculate 
the  kilograms  of  HAP  from  aluminum 
coatings  per  liter  of  coating  solids. 

(e)  Keep  records  of  the  calculations 
used  to  determine  compliance. 

(f)  Approval  of  alternative  means  of 
demonstrating  compliance.  You  may 
apply  to  the  Administrator  for 
permission  to  use  an  alternative  means 
(such  as  an  add-on  control  system)  of 
limiting  emissions  fix)m  aliuniniun 
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wipe-down  solvent  and  coating 
operations  and  demonstrating 
compliance  with  the  standards  in 
paragraphs  (a)  and  (b)  in  §  63.5743. 

(1)  The  application  must  include  the 
information  listed  in  paragraphs  (f)(l)(i) 
through  (iii)  of  this  section. 

(i)  An  engineering  evaluation  that 
c  ompares  the  emissions  using  the 
alternative  means  to  the  emissions  that 
would  result  from  using  the  strategy 
specified  in  paragraphs  (a)  through  (d) 
of  this  section.  The  engineering 
evaluation  may  include  the  results  from 
an  emission  test  that  accurately 
measures  the  capture  efficiency  and 
control  device  efficiency  achieved  by 
the  control  system  and  the  composition 


of  the  associated  coatings  so  that  the 
emissions  comparison  can  be  made. 

(ii)  A  proposed  monitoring  protocol 
that  includes  operating  parameter 
values  to  be  monitored  for  compliance 
and  an  explanation  of  how  the  operating 
parameter  values  will  be  established 
through  a  performance  test. 

(iii)  Details  of  appropriate 
recordkeeping  and  reporting 
procediu-es. 

(2)  The  Administrator  will  approve 
the  alternative  means  of  limiting 
emissions  if  the  Administrator 
determines  that  HAP  emissions  will  be 
no  greater  than  if  the  soiure  uses  the 
procediues  described  in  paragraphs  (a) 


through  (d)  of  this  section  to 
demonstrate  compliance. 

(3)  The  Administrator's  approval  may 
specify'  operation,  maintenance,  and 
monitoring  requirements  to  ensure  thatc 
emissions  from  the  regulated  operations 
are  no  greater  than  those  that  would 
otherwise  result  from  regulated 
operations  in  compliance  with  this 
subpart. 

§  63.5749    How  do  I  calculate  the  HAP  - 
content  of  aluminum  wipe-down  solvents? 

(a)  Use  equation  5  to  calculate  the 
weighted-average  HAP  content  of 
aluminum  wipe-down  solvents  used  in 
the  past  3  months. 


I(V0lwD,)(DwD,)(WwD.) 


HAPwD  =  ^ 


£(Volpj)(SoUdSpj) 


(Eq.  5) 


Where: 

HAPwD  =  weighted-average  HAP 

content  of  aluminum  wipe-down 
solvents,  kilograms  of  HAP  per  liter 
of  solids  from  aluminum  primers 
and  clear  coats  applied  to  bare 
aluminum. 

n  =  number  of  different  wipe-down 
solvents  used  in  the  past  3  months. 

VolwDi  =  volume  of  aliuninum  wipe- 
down  solvent  i  used  in  the  past  3 
months,  liters. 

DwDi  =  density  of  aluminum  wipe-down 
solvent  i,  kilograms  per  liter. 


WwD.  =  mass  fraction  of  HAP  in 

aliuninum  wipe-down  solvent  i. 
m  =  number  of  different  aluminiun 

primers  and  clear  coats  used  in  the 

past  3  months  that  were  applied  to 

bare  aluminiun. 
Volpj  =  volume  of  aluminum  primer  or 

clear  coat  j  used  in  the  past  3 

months,  liters. 
Solidspj  =  solids  content  of  aluminum 

primer  or  clear  coat  j,  liter  solids 

per  liter  of  coating, 
(b)  Compliance  is  based  on  a  3-month 
rolling  average.  If  the  weighted-average 


HAP  content  does  not  exceed  2.57 
kilograms  of  HAP  per  liter  of  solids 
(21.5  pounds  of  HAP  per  gallon  solids), 
then  you  are  in  compliance  with  the 
emission  standard  specified  in 
§  63.5743(a). 

§63.5752     -iov>   jo  I  calculau    '  *      AP 
content  ot  aluminum  tK>at  surtace 
coatings? 

(a)  Use  equation  6  to  calculate  the 
weighted-average  HAP  content  for  all 
aluminum  surface  coatings  used  in  the 
past  3  months. 


HAPsc  = 


X(Volci)  (Dc)  (Wci)  +  S(Vol,^)  (Dtj)  (w,j) 

1=1  1=1 


I(Vs.)(Volc.) 


(Eq.  6) 


j=i 


Where: 

HAPsc  =  weighted-average  HAP  content 

for  all  aluminum  coating  materials, 

kilograms  of  HAP  per  hter  of 

coating  solids. 
m  =  number  of  different  coatings  used 

in  the  past  3  months. 
\'olc,  =  total  volume  of  coating  i  used  in 

the  past  3  months,  liters. 
Dci  =  density  of  coating  i,  kilograms  per 

liter. 
Wci  =  mass  fraction  of  HAP  in  coating 

i,  kilograms  of  HAP  per  kilogram  of 

coating. 
n  =  number  of  different  thinners  and 

activators  used  in  the  past  3 

months. 


VoItj  =  total  volume  of  thinner  or 
activator  j  used  in  the  past  3 
months,  liters. 
Dtj  =  density  of  thinner  or  activator  j, 

kilograms  per  liter. 
Wtj  =  mass  fraction  of  HAP  in  thinner 
or  activator  j,  kilograms  of  HAP  per 
kilogram  of  thinner  or  activator. 
Vs,  =  volume  fraction  of -solids  in 
coating  i,  liter  solids  per  liter 
coating,  from  coating 
manufacturer's  formulation, 
(b)  Compliance  is  based  on  a  3-month 
rolling  average.  If  the  weighted-average 
HAP  content  does  not  exceed  1.22 
kilograms  of  HAP  per  liter  of  coating 
solids  (10.2  pound  per  gallon),  then  you 


are  in  compliance  with  the  emission 
standard  specified  in  § 63.5743(b). 

§63.5755     Hov>  a_     remonstrate 
compliance  with  thie  aluminum  boat  surface 
coating  spray  gun  cleaning  standards? 

You  must  demonstrate  compliance 
with  the  aluminum  coating  spray  gun 
cleaning  work  practice  standards  by 
meeting  the  requirements  of  paragraph 
(a)  or  (b)  of  this  section. 

(a)  Demonstrate  that  solvents  used  to 
clean  the  aluminum  coating  spray  guns 
contain  no  HAP  by  determining  HAP 
content  with  the  methods  in  §  63.5758. 
Keep  records  of  the  HAP  content 
determination. 
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(b)  For  HAP-containing  solvents, 
comply  with  the  requirements  in 
paragraph  (b)(1)  or  (2).  and  (b)(3)  of  this 
section. 

(1)  If  you  are  using  an  enclosed  spray 
gim  cleaner,  visually  inspect  it  at  least 
once  per  month  to  ensure  that  covers  are 
in  place  and  will  close  properly  when 
the  cleaner  is  not  in  use,  and  that  there 
are  no  leaks  from  hoses  or  fittings. 

(2)  If  you  are  manually  cleaning  the 
gun  or  spraying  solvent  into  a  container 
that  can  be  closed,  visually  inspect  all 
solvent  containers  at  least  once  per 
month  to  ensure  that  the  containers 
hava  covers. 

(3)  Keep  records  of  the  monthly 
inspections  and  any  repairs  that  are 
made  to  the  enclosed  gun  cleaners  or 

the  covers. 

Methods  for  Determining  .\ir  Pollutant 

l.ontent 

§63.5758     How  do  I  determine  ttie  HAP 
content  of  materials? 

[dj  To  determine  the  HAP  content  of 
the  materials  used  in  your  open  molding 
resin  and  gel  coat  operations,  carpet  and 
fabric  adhesive  operations,  or  aluminum 
boat  surface  coating  operations,  use  EPA 
Method  311  of  appendix  A  to  40  CFR 
part  63.  You  may  use  EPA  Method  311, 
an  alternative  method  as  provided  in 
paragraph  (b)  of  this  section,  or  any 
other  reasonable  means  for  determining 
the  HAP  content.  Other  reasonable 
means  of  determining  HAP  content 
include,  but  are  not  limited  to,  a 
material  safety  data  sheet  (MSDS)  or  a 
manufacturer  s  hazardous  air  pollutant 
data  sheet  as  defined  in  §63.5779.  You 
are  not  required  to  test  the  materials  that 
you  use,  but  the  Administrator  may 
require  a  test  using  EPA  Method  311  (or 
an  approved  alternative  method)  to 
confirm  the  reported  HAP  content.  If  the 
results  of  an  analysis  by  EPA  Method 
311  are  different  from  the  HAP  content 
determined  by  another  means,  the  EPA 
Method  311  results  will  govern 
compliance  determinations,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  You  may  use  an  alternative  to  EPA 
Method  311  for  determining  HAP 
content  if  that  method  has  been 
approved  by  the  Administrator 
according  to  §  63.7(f).  The 
Administrator  will  approve  alternative 
methods  on  a  case-by-case  basis. 

(c)  If  HAP  content  data  are  reported 
by  a  material  supplier  or  manufacturer 
as  a  range,  the  upper  limit  of  that  range 
will  be  used  for  determining 
compliance. 


Notifications.  Reports,  and  Records 

63  5761     What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  table  4  to  this  subpart 
that  apply  to  you,  by  the  dates  in  table 
4  to  this  subpart.  The  notifications  are 
described  more  fully  in  the  sections  of 
40  CFR  part  63,  subpart  A.  General 
Provisions,  referenced  in  table  4  to  this 
subpart. 

(b)  If  you  change  any  information 
submitted  in  any  notification,  you  must 
submit  the  changes  in  writing  to  the 
Administrator  within  15  calendar  days 
after  the  change. 

S3  5764    What  reoorts  must  I  submit  and 

when? 

(a)  You  must  submit  the  applicable 
reports  specified  in  paragraphs  (b) 
through  (d)  of  this  section.  To  the  extent 
possible,  you  must  organize  each  report 
according  to  the  operations  covered  by 
this  subpart  and  the  compliance 
procedure  followed  for  that  operation. 

(b)  If  your  facility  is  not  controlled  by 
an  add-on  control  device  (i.e.,  you  are 
complying  with  HAP  content  limits, 
application  equipment  requirements,  or 
MACT  model  point  value  averaging 
provisions),  you  must  submit  a 
semiannual  compliance  report.  The 
semiannual  reporting  period  is  each 
subsequent  6-month  period  after  your 
compliance  date.  Unless  the 
Administrator  has  approved  a  different 
schedule,  you  must  submit  each  report 
so  that  it  is  postmarked  or  delivered  no 
later  than  30  calendar  days  following 
the  end  of  each  reporting  period.  The 
compliance  report  must  include  the 
information  specified  in  paragraphs 
(b)(1)  through  (8)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Name,  title,  and  signature  of  the 
responsible  official  certifying  the 
accuracy  of  the  report. 

(3)  A  statement  certifying  as  to  the 
truth,  accuracy,  and  completeness  of  the 
report. 

(4)  The  date  of  the  report  and  the 
beginning  and  ending  dates  of  the 
reporting  period. 

(5)  A  description  of  any  changes  in 
the  manufacturing  process,  continuous 
monitoring  system,  or  controls  since  the 
last  compliance  report. 

(6)  A  statement  or  table  showing,  for 
each  regulated  operation,  the  applicable 
HAP  content  limit,  application 
equipment  requirement,  or  MACT 
model  point  value  averaging  provision 
with  which  you  are  complying.  The 
statement  or  table  must  also  show  the 
actual  weighted-average  HAP  content  or 
weighted-average  MACT  model  point 
value  (if  applicable)  for  each  operation 


during  each  of  the  rolling  3-month 
averaging  periods  that  end  during  the 
reporting  period 

(7)  If  you  were  in  compliance  with  a 
standard  during  the  reporting  period, 
you  must  include  a  statement  to  that 
effect. 

(8)  If  you  were  not  in  compliance  with 
a  standard  or  identified  deviations 
during  the  reporting  period,  you  must 
also  include  the  information  listed  in 
paragraphs  (b)(8)(i)  through  (iv)  of  this 
section  in  the  semiannual  compliance 
report. 

(i)  A  description  of  the  operation  that 
was  not  in  compliance  with  the 
standard 

(ii)  The  quantity,  HAP  content,  and 
application  method  (if  relevant)  of  the 
materials  not  in  compliance. 

(iii)  A  description  of  any  corrective 
action  you  took  to  minimize 
noncompliance  and  actions  you  have 
taken  to  prevent  it  from  happening 
again. 

(iv)  A  statement  of  whether  or  not 
your  facility  was  in  compliance  for  the 
3-month  averaging  period  that  ended  at 
the  end  of  the  reporting  period. 

(c)  If  your  facility  has  an  add-on 
control  device,  you  must  submit 
semiannual  compliance  reports  and 
quarterly  excess  emission  reports  as 
specified  in  §63  10(e).  The  contents  of 
the  reports  and  the  schedule  for 
submitting  them  are  specified  in 

§63. 10(e). 

(d)  If  your  facility  has  an  add-on 
control  device,  you  must  complete  a 
startup,  shutdown,  and  malfimction 
plan  as  specified  in  §  63.6(e).  and  you 
must  submit  the  startup,  shutdown,  and 
malfunction  reports  specified  in 

§63. 10(e)(5). 

63.5767    What  records  must  I  keep? 

You  must  keep  the  records  specified 
in  paragraphs  (a)  through  (d)  of  this 
section  in  addition  to  records  specified 
in  individual  sections  of  this  subpart. 

(a)  You  must  keep  a  copy  of  each 
notification  and  report  that  you 
submitted  to  comply  with  this  subpart. 

(b)  You  must  keep  all  documentation 
supporting  any  notification  or  report 
that  you  submitted. 

(c)  If  your  facility  is  not  controlled  by 
an  add-on  control  device  (i.e  .  you  are 
complying  with  HAP  content  limits, 
application  equipment  requirements,  or 
MACT  model  point  value  averaging 
provisions),  you  must  keep  the  records 
specified  in  paragraphs  (c)(1)  through 
(3)  of  this  section. 

(1)  The  total  amounts  of  open  molding 
production  resin,  pigmented  gel  coat, 
clear  gel  coat,  tooling  resin,  and  tooling 
gel  coat  used  per  month  and  the 
weighted-average  HAP  contents  for  each 
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operation,  expressed  as  weight-percent. 
For  open  molding  production  resin  and 
tooling  resin,  you  must  also  record  the 
amounts  of  each  applied  by  atomized 
and  nonatomized  methods. 

(2)  The  total  amount  of  aluminum 
coating  used  per  month  (including 
primers,  top  coats,  clear  coats,  thinners, 
and  activators)  and  the  weighted- 
average  HAP  content  as  determined  in 
§63.5752. 

(3)  The  amount  of  each  aluminum 
wipe-down  solvent  used  per  month  and 
the  weighted-average  FLAP  content  as 
determined  in  §  63.5749. 

(d)  If  your  facility  has  an  add-on 
control  device,  you  must  keep  the 
records  specified  in  §  63.10(b)  relative  to 
control  device  startup,  shut  dowm,  and 
malfunction  events;  control  device 
performance  tests;  and  continuous 
monitoring  system  performance 
evaluations. 

63.5770     In  what  form  and  tor  how  long 
must  I  keep  my  records? 

laj  \  jur  records  must  be  readily 
available  and  in  a  form  so  they  can  be 
easily  inspected  and  reviewed. 

(b)  You  must  keep  each  record  for  5 
years  following  the  date  that  each  record 
IS  generated. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  that 
each  record  is  generated.  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

(d)  You  can  keep  the  records  on  paper 
or  an  alternative  media,  such  as 
microfilm,  computer,  computer  disks, 
magnetic  tapes,  or  on  microfiche. 

Other  Information  You  Need  to  Know 

53.5773    What  parts  of  the  general 
provisions  (40  CFR  part  63,  subpart  A) 
apply  to  me? 

You  must  comply  with  the 
requirements  of  the  general  provisions 
in  40  CFR  part  63,  subpart  A,  as 
specified  in  table  5  to  this  subpart. 

33.5777    Who  Implements  and  enforces 
this  subpart? 

(a)  If  the  Administrator  has  delegated 
authority  to  your  State  or  local  agency, 
the  State  or  local  agency  has  the 
authority  to  implement  and  enforce  this 
subpart. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State  or  local  agency  under  section  40 
CFR  part  63.  subpart  E.  the  authorities 
that  are  retained  b\-  the  Administrator  of 
the  U.S.  EPA  and  are  not  transferred  to 
the  State  or  local  agency  are  listed  in 
paragraphs  {b)(l)  and  (2)  of  this  section. 

(1)  Under  §  63.6(g).  the  authority  to 
approve  alternatives  to  the  standards 
listed  in  paragraphs  (b)(l)(i)  through 
(vii)  of  this  section  is  not  delegated. 


(i)  §63.5698— Standard  for  open 
molding  resin  and  gel  coat  operations. 

(ii)  §63.5728— Standards  for  closed 
molding  resin  operations. 

(iii)  §  63.5731(a)— Standards  for  resin 
and  gel  coat  mixing  operations. 

(iv)  §63.5734— Standards  for  resin 
and  gel  coat  application  equipment 
cleaning  operations. 

(v)  §  63.5740(a)— Standards  for  carpet 
and  fabric  adhesive  operations. 

(vi)  §63.5743— Standards  for 
aluminum  boat  surface  coating 
operations. 

(vii)  §63.5746(0- Approval  of 
alternative  means  of  demonstrating 
compliance  with  the  standards  for 
aluminum  boat  surface  coating 
operations. 

(2)  Under  §  63.7(f),  the  authority  to 
approve  alternatives  to  the  test  methods 
listed  in  paragraphs  (b)(2)(i)  through  (iv) 
of  this  section  are  not  delegated. 

(i)  §63. 5719(b)— Method  for 
determining  whether  an  enclosure  is  a 
total  enclosure. 

(ii)  §63.571 9(c)— Methods  for 
measuring  emissions  from  a  control 
device. 

(iii)  §63. 5725(d)(1)— Performance 
specifications  for  thermal  oxidizer 
combustion  temperature  monitors. 

(iv)  §  63.5758— Method  for 
determining  hazardous  air  pollutant 
content  of  regulated  materials. 

Definitions 

§  63.5779     What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer,  that  reduces  pollution  in  an  air 
stream  by  destruction  or  removal  before 
discharge  to  the  atmosphere. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
or  an  authorized  representative  (for 
example,  a  State  delegated  the  authority 
to  carry  out  the  provisions  of  this 
subpart). 

Aluminum  boat  means  any  marine  or 
freshwater  vessel  that  meets  both  of  the 
following  two  criteria:  the  hull  or  the 
deck  is  constructed  primarily  of 
aliuninum,  and  the  vessel  is  designed 
and  manufactured  for  noncommercial 
and  nonmilitary  purposes. 

Aluminum  boat  surface  coating 
operation  means  the  application  of 
primers  or  top  coats  to  aluminum  boats. 
Aluminum  boat  siu-face  coating 
operations  do  not  include  the 
application  of  wood  coatings  or 
antifoulant  coatings  to  aluminimi  boats. 


Aluminum  coating  spray  gun  cleaning 
means  the  process  of  flushing  or 
removing  paints  or  coatings  from  the 
interior  or  exterior  of  a  spray  gun  used 
to  apply  aluminum  primers  or  top  coats 
to  aluminmn  boats. 

Aluminum  wipe-down  solvents  means 
solvents  used  to  remove  oil,  grease, 
welding  smoke,  or  other  contaminants 
from  the  aluminum  surfaces  of  a  boat 
before  priming  or  painting.  Aluminum 
wipe-down  solvents  contain  no  coating 
solids;  aluminum  surface  preparation 
materials  that  contain  solids  are 
considered  coatings  for  the  purpose  of 
this  subpart  and  are  not  wipe-down 
solvents. 

Antifoulant  coating  means  any 
coating  that  is  applied  to  the  underwater 
portion  of  a  boat  specifically  to  prevent 
or  reduce  the  attachment  of  biological 
organisms  and  that  is  registered  with 
EPA  as  a  pesticide  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (7  U.S.C.  section  136,  et  seq.).  For 
the  purpose  of  this  subpart,  primers 
used  with  antifoulant  coatings  to 
prepare  the  surface  to  accept  the 
antifoulant  coating  are  considered 
antifoulant  coatings. 

Atomized  resin  application  means  a 
resin  application  technology  in  which 
the  resin  leaves  the  application 
equipment  and  breaks  into  droplets  or 
an  aerosol  as  it  travels  from  the 
application  equipment  to  the  surface  of 
the  part.  Atomized  resin  application 
includes,  but  is  not  limited  to,  resin 
spray  gims  and  resin  chopper  spray 
guns. 

Boat  means  any  type  of  vessel,  other 
than  a  seaplane,  that  can  be  used  for 
transportation  on  the  water. 

Boat  manufacturing  facility  means  a 
facility  that  manufacturers  the  hulls  or 
decks  of  boats  from  fiberglass  or 
alimiinum  or  assembles  boats  from 
premanufactured  hulls  and  decks  or 
builds  molds  to  make  fiberglass  hulls  or 
decks.  A  facility  that  manufacturers 
only  parts  of  boats  (such  as  hatches, 
seats,  or  lockers)  or  boat  trailers,  but  no 
boat  hulls  or  decks  or  molds  for 
fiberglass  boat  hulls  or  decks,  is  not 
considered  a  boat  manufacturing  facility 
for  the  purpose  of  this  subpart. 

Carpet  and  fabric  adhesive  means  any 
chemical  material  that  permanently 
attaches  carpet,  fabric,  or  upholstery  to 
any  surface  of  a  boat. 

Clear  gel  coat  means  gel  coats  that  are 
clear  or  translucent  so  that  underlying 
colors  are  visible.  Clear  gel  coats  are 
used  to  manufacture  parts  for  sale.  Clear 
gel  coats  do  not  include  tooling  gel  coats 
used  to  build  or  repair  molds. 

Closed  molding  means  any  molding 
process  in  which  pressure  is  used  to 
distribute  the  resin  through  the 
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reinforcing  fabric  placed  between  two 
mold  surfaces  to  either  saturate  the 
fabric  or  fill  the  mold  cavity.  The 
pressure  may  be  clamping  pressvu^, 
fluid  pressure,  atmospheric  pressure,  or 
vacuiun  pressiu'e  used  either  alone  or  in 
combination.  The  mold  surfaces  may  be 
rigid  or  flexible.  Closed  molding 
includes,  but  is  not  limited  to, 
compression  molding  with  sheet 
molding  compound,  infusion  molding, 
resin  injection  molding  (RIM),  vacuum- 
assisted  resin  transfer  molding 
(VARTM),  resin  transfer  molding  (RTM), 
and  "acuum-assisted  compression 
molding.  Processes  in  which  a  closed 
mold  is  used  only  to  compact  saturated 
fabric  or  remove  air  or  excess  resin  from 
the  fabric  (such  as  in  vacuum  bagging), 
are  not  considered  closed  molding. 
Open  molding  steps,  such  as  application 
of  a  gel  coat  or  skin  coat  layer  by 
conventional  open  molding  prior  to  a 
closed  molding  process,  are  not  closed 
molding. 

Cured  resin  and  gel  coat  means  resin 
or  gel  coat  that  has  been  catalyzed  and 
changed  from  a  liquid  to  a  solid. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including,  but  not  limited  to,  any 
emission  limit,  operating  Limit,  or  work 
practice  requirement; 

(2)  Fails  to  meet  any  term  or  condition 
which  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  which  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
requirement  in  this  subpart  diu'ing  any 
startup,  shutdown,  or  malfunction, 
regardless  of  whether  or  not  such  failure 
is  permitted  by  this  subpart. 

Enclosure  means  a  structure,  such  as 
a  spray  booth,  that  surrounds  a  source 
of  emissions  and  captures  and  directs 
the  emissions  to  an  add-on  control 
device. 

Fiberglass  assembly  adhesive  means 
any  chemical  material  used  in  the 
joining  of  one  fiberglass  part  to  another 
to  form  a  temporary  or  permanently 
bonded  assembly.  Assembly  adhesives 
include,  but  are  not  limited  to, 
methacrylate  adhesives  and  putties 
made  from  polyester  or  vinylester  resin 
mixed  with  inert  fillers  or  fibers. 

Fiberglass  boat  means  a  vessel  in 
which  either  the  hull  or  deck  is  built 
from  a  composite  material  consisting  of 
a  thermosetting  resin  matrix  reinforced 
with  fibers  of  glass,  carbon,  aramid,  or 
other  material. 


Fiberglass  hull  and  deck  coatings 
means  coatings  applied  to  the  exterior 
or  interior  siuface  of  fiberglass  boat 
hulls  and  decks  on  the  completed  boat. 
Polyester  and  vinylester  resins  and  gel 
coats  used  in  building  fiberglass  parts 
are  not  fiberglass  hull  and  deck  coatings 
for  the  purpose  of  this  subpart. 

Gel  coat  means  a  thermosetting  resin 
surface  coating  containing  styrene 
(Chemical  Abstract  Service  or  CAS  No. 
100-42-5)  or  methyl  methacrylate  (CAS 
No.  80-62-6),  either  pigmented  or  clear, 
that  provides  a  cosmetic  enhancement 
or  improves  resistance  to  degradation 
fttjm  exposiue  to  the  elements. 

Hazardous  air  pollutant  or  HAP 
means  any  air  pollutant  listed  in,  or 
added  to  the  list  in  section  112(b)  of  the 
Clean  Air  Act. 

Hazardous  air  pollutant  content  or 
HAP  content  means  the  amoimt  of  HAP 
contained  in  a  regulated  material  at  the 
time  it  is  applied  to  the  part  being 
manufactiu^d.  If  no  HAP  is  added  to  a 
material  as  a  thinner  or  diluent,  then  the 
HAP  content  is  the  same  as  the  HAP 
content  of  the  material  as  purchased 
from  the  supplier.  For  resin  and  gel 
coat,  HAP  content  does  not  include  any 
HAP  contained  in  the  catalyst  added  to 
the  resin  or  gel  coat  during  application 
to  initiate  curing.  For  filled  resins,  HAP 
content  is  the  fraction  of  HAP  contained 
in  the  resin  before  any  filler  is  added. 

Hazardous  air  pollutant  data  sheet 
(HDS)  means  documentation  furnished 
by  a  material  supplier  or  an  outside 
laboratory  to  provide  the  HAP  content 
of  the  material  by  weight,  measured 
using  EPA  Method  311,  manufacturer's 
formulation  data,  or  an  equivalent 
method.  For  aluminum  coatings,  the 
HDS  also  documents  the  solids  content 
by  volume,  determined  from  the 
manufactiurer's  formulation  data.  The 
purpose  of  the  HDS  is  to  help  the 
affected  source  in  showing  compliance 
with  the  HAP  content  limits  contained 
in  this  subpart.  The  HDS  must  state  the 
maximum  total  HAP  concentration,  by 
weight,  of  the  material.  It  must  include 
any  HAP  concentrations  equal  to  or 
greater  than  0.1  percent  by  weight  for 
individual  HAP  that  are  carcinogens,  as 
defined  by  the  Occupational  Safety  and 
Health  Administration  Hazard 
Communication  Standard  (29  CFR  part 
1910),  and  1.0  percent  by  weight  for  all 
other  individual  HAP,  as  formulated. 
The  HDS  must  also  include  test 
conditions  if  EPA  Method  311  is  used 
for  determining  HAP  content. 

Maximum  achievable  control 
technology  (MACT)  model  point  value 
means  a  number  calculated  for  open 
molding  operations  that  is  a  surrogate 
for  emissions  and  is  used  to  determine 
if  your  open  molding  operations  are  in 


compliance  with  the  provisions  of  this 
subpart.  The  units  for  MACT  model 
point  values  are  kilograms  of  HAP  per 
megagram  of  resin  or  gel  coat  applied. 

Manufacturer's  certification  means 
documentation  furnished  by  a  material 
supplier  that  shows  the  HAP  content  of 
a  material  and  includes  a  HDS. 

Mold  means  the  cavity  or  surface  into 
or  on  which  gel  coat,  resin,  and  fibers 
are  placed  and  from  which  finished 
fiberglass  parts  take  their  form. 

Mold  sealing  and  release  agents 
means  materials  applied  to  a  mold  to 
seal,  polish,  and  lubricate  the  mold  to 
prevent  parts  from  sticking  to  the  mold. 
Mold  sealers,  waxes,  and  glazing  and 
buffing  compounds  are  considered  mold 
sealing  and  release  agents  for  the 
purposes  of  this  subpart. 

Mold  stripping  and  cleaning  solvents 
means  materials  used  to  remove  mold 
sealing  and  release  agents  from  a  mold 
before  the  mold  surface  is  repaired, 
polished,  or  lubricated  during  normal 
mold  maintenance. 

Month  means  a  calendar  month. 

Nonatomized  resm  application  means 
any  application  technology  in  which  the 
resin  is  not  broken  into  droplets  or  an 
aerosol  as  it  travels  from  the  application 
equipment  to  the  surface  of  the  part. 
Nonatoraized  resin  application 
technology  includes,  but  is  not  limited 
to,  flowcoaters.  chopper  flowcoaters, 
pressure  fed  resin  rollers,  resin 
impregnators,  and  hand  application  (for 
example,  paint  brush  or  paint  roller). 

Open  molding  resm  and  gel  coat 
operation  means  any  process  in  which 
the  reinforcing  fibers  and  resin  are 
placed  in  the  mold  and  are  open  to  the 
siu^rounding  air  while  the  reinforcing 
fibers  are  saturated  with  resin  For  the 
purposes  of  this  subpart,  open  molding 
includes  operations  in  which  a  vacuum 
bag  or  similar  cover  is  used  to  compress 
an  uncured  laminate  to  remove  air 
bubbles  or  excess  resin,  or  to  achieve  a 
bond  between  a  core  material  and  a 
laminate. 

Pigmented  gel  coat  means  opaque  gel 
coats  used  to  manufactuj-e  parts  for  sale. 
Pigmented  gel  coats  do  not  include 
tooling  gel  coats  used  to  build  or  repair 
molds. 

Production  resin  means  any  resin 
used  to  manufacture  parts  for  sale. 
Production  resins  do  not  include  tooling 
resins  used  to  build  or  repair  molds,  or 
fiberglass  assembly  adhesives  as  defined 
in  this  section. 

Recycled  resin  and  gel  coat 
application  equipment  cleaning  solvent 
means  cleaning  solvents  retimied  to  the 
supplier  or  another  party  to  remove 
resin  or  gel  coat  residues  so  that  the 
solvent  can  be  reused. 
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Resin  means  any  thermosetting  resin 
containing  styrene  (CAS  No.  100-42-5) 
or  methyl  methacrylate  (CAS  No.  80- 
62-6)  and  used  to  encapsulate  and  bind 
together  reinforcement  fibers  in  the 
construction  of  fiberglass  parts. 

Resin  and  gel  coat  application 
equipment  cleaning  means  the  process 
of  flushing  or  removing  resins  and  gel 
coats  from  the  interior  or  exterior  of 
equipment  that  is  used  to  apply  resin  or 
gel  coat  in  the  manufacture  of  fiberglass 
parts. 

Resin  and  gel  coat  mixing  operation 
means  any  operation  in  which  resin  or 
gel  coat  is  combined  with  additives  that 
include,  but  are  not  limited  to,  fillers, 
promoters,  or  catalysts. 

Roll-out  means  the  process  of  using 
rollers,  squeegees,  or  similar  tools  to 
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compact  reinforcing  materials  saturated 
with  resin  to  remove  trapped  air  or 
excess  resin. 

Skin  coat  is  a  layer  of  resin  and  fibers 
applied  over  the  gel  coat  to  protect  the 
gel  coat  from  being  deformed  by  the 
next  lamiiiate  layers. 

Tooling  resin  means  the  resin  used  to 
build  or  repair  molds  (also  known  as 
tools)  or  prototypes  (also  known  as 
plugs)  from  which  molds  will  be  made. 

Tooling  gel  coat  means  the  gel  coat 
used  to  build  or  repair  molds  (also 
known  as  tools)  or  prototypes  (also 
known  as  plugs)  from  which  molds  will 
be  made. 

Vacuum  bagging  means  any  molding 
technique  in  which  the  reinforcing 
fabric  is  satiuated  with  resin  and  then 
covered  with  a  flexible  sheet  that  is 


sealed  to  the  edge  of  the  mold  and 
where  a  vacuum  is  applied  under  the 
sheet  to  compress  the  laminate,  remove 
excess  resin,  or  remove  trapped  air  from 
the  laminate  during  curing.  Vacuum 
bagging  does  not  include  processes  that 
meet  the  definition  of  closed  molding. 

Wood  coatings  means  coatings 
appUed  to  wooden  parts  and  surfaces  of 
boats,  such  as  paneling,  cabinets, 
railings,  and  trim.  Wood  coatings 
include,  but  are  not  limited  to,  primers, 
stains,  sealers,  varnishes,  and  enamels. 
Polyester  and  vinylester  resins  or  gel 
coats  applied  to  wooden  parts  to 
encapsulate  them  or  bond  them  to  other 
parts  are  not  wood  coatings. 

Tables  To  Subpart  WW 


Table  1  to  Subpart  VWV.— Compliance  Dates  for  New  and  Existing  Boat  Manufacturing  Facilities 


If  your  facility  is 


1 .  An  existing  source 


2.  An  area  source 


3.  A  new  source 


and  *  *  * 


Is  a  major  source  on  or  t>efore  ttie  pro- 
mulgation date  of  the  rule. 


becomes  a  major  source  after  ttie  pro- 
mulgation date  of  the  rule 


is  a  major  source  at  startup* 


then  you  must  comply  by  this  date: 


3  years  after  the  promulgation  date  of  the  rule. 


1  year  after  becoming  a  major  source  or  3  years  after  the 
promulgation  date  of  the  rule,  whichever  is  later. 


upon  startup  or  the  promulgation  date  of  the  rule,  which- 
ever is  later. 


•Your  facility  is  a  major  source  if  it  is  a  stationary  source  or  group  of  stationary  sources  located  within  a  contiguous  area  and  under  comrrxm 
control  that  emits  or  can  potentially  emit,  considenng  controls,  in  the  aggregate.  9.1  megagrams  (10  tons)  or  more  per  year  of  a  single  haz- 
ardous air  pollutant  or  22.7  megagrams  (25  tons)  or  more  per  year  of  a  combination  of  hazardous  air  pollutants. 

Table  2  to  Subpart  WW.— Alternative  HAP  Content  Requirements  for  Open  Molding  Resin  and  Gel  Coat 

Operations 


j  1                 For  this  operation  *  *  * 

1 

And  this  application  method  *  *  * 

You  must  not  exceed  this  weighted-average 
HAP  content  (weight  percent)  requirement: 

1.  Production  resin  operations  

Atomized  (spray) 

28  percent. 

2.  Production  resin  operations  

Nonatomized  (nonspray) 

35  percent. 

3.  Pigmented  gel  coat  operations  

Any  method 

33  percent. 

4.  Clear  gel  coat  operations 

Any  method 

48  percent. 

5.  Tooling  resin  operations 

Atomized  (spray) 

30  percent. 

6.  Tooling  resin  operations 

Nonatomized  (nonspray) 

39  percent. 

7.  Tooling  gel  coat  operations 

Any  method 

40  percent. 

Table  3  to  Subpart  WW.— MACT  Model  Point  Value  Equations  for  Open  Molding  Operations  « 


For  this  operation  * 


1.  Production  resin,  tooling  resin 


And  this  application  method  *  *  * 


(i)  Atomized 


(ii)  Atomized,  plus  vacuum  bagging  with  roll-out 


(Hi)  Atomized,  plus  vacuum  bagging  witfrout  roll-out 


(tv)  Nonatomized 


Use  this  formula  to  calculate  the  MACT 

model  plant  value  for  each  resin  and 

gel  coat 


0.014  X  (Resin  HAP%)2«5 


0.01185  X  (Resin  HAP%)2*" 


0.00945  X  (Resin  HAP%)'-*" 


(v)  Nonatomized,  plus  vacuum  bagging  with  roll-out 


0.014  X  (Resin  HAP%)2"' 


0.0110  X  (Resin  HAP%)2  275 
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Table  3  to  Subpart  WW. — MACT  Model  Point  Value  Equations  for  Open  Molding  Operations  —Continued 


For  this  operation  *  *  • 

And  this  application  method  *  *  * 

Use  this  formula  to  calculate  the  MACT 

model  plant  value  for  each  resin  and 
gel  coa! 

(vi)  Nonatomized,  plus  vacuum  baggir>g  without  roH-out 

0.0076  X  (Resin  HAP%)2Z75 

2.  Pigmented  gel  coat,  clear  gel  coat, 
tooling  gel  coat. 

All  methods  .._ 

0.445  X  (Gel  coat  HAP%) '  «5 

■•  Equations  calculate  MACT  model  point  value  in  kilograms  of  HAP  per  nwgagrams  of  resin  or  gel  coat  applied   The  equations  <or  vacuum 
bagging  with  roll-out  are  applicable  when  a  facility  rolls  out  the  applied  resin  and  fabnc  pnor  to  apf^ying  ttw  vacuum  Daggmg  -nasenals   The 
equations  for  vacuum  bagging  without  roll-out  are  applicable  when  a  facility  ^>plies  the  vacuum  bagging  materials  imrriediateiv  atic  -esm  lopi. 
cation  wittiout  rolling  out  ttie  resin  and  fabric  HAP%  =  HAP  content  expressed  as  a  we^ht-percent  value  between  0  and  iX". 

Table  4.  to  Subpart  W\A/— Applicabiuty  and  Timing  of  Notifications 


If  your  facility  *  *  * 

You  must  submit  *  *  * 

By  this  date  *  *  * 

1 .  Is  an  existing  source  subject  to  this  subpart  .. 

an  initial  notification  containing  the  infomna- 
t)on  specified  in  § 63.9(b)(2). 

no  later  than  the  dates  specified  in 
§63.9(b)(2).2. 

2.  Is  a  new  source  subject  to  this  subpart 

the  notifications  specified  in  §  63.9(b)(3)  to  (5) 

no  later  than  the  dates  specified  §  63.9(b)(4) 
and  (5). 

3  Qualifies  for  a  compliance  extension  as  spec- 
ified in  §63.9(c). 

a   request   for   a   compliance   extension   as 
specified  in  §  63.9(c). 

no  later  than  the  dates  specified  in  §  63.6(1). 

4.  Is  complying  with  HAP  content  limits,  applica- 
tion equipment  requirements,  or  MACT  model 
point  value  averaging  provisions. 

a  notification  of  compliar>ce  status  as  speci- 
fied in  §  63.9(h). 

no  later  than  30  calendar  days  after  the  end 
of  the  first  S-nrwnth  averaging  period  after 
your  facility's  compliance  date. 

5.  Is  complying  by  using  an  add-on  control  de- 
vice. 

(i)  a  notification  of  intent  to  conduct  a  per- 
formance test  as  specified  in  §  63.9(e). 

no  later  than  the  date  specified  in  §  63.9(e). 

(ii)  a  notification  of  the  date  for  the  continuous 
monitoring  system  performance  evaluation 
as  specified  in  §  63.9(g) 

(Hi)   a  notification   of  compliance   status  as 
specified  in  §  63.9(h). 

with  the  notification  of  intent  to  conduct  a  per- 
formance test 

no  later  than  60  calendar  days  after  the  com- 
pletion of  the  add-on  control  device  per- 
formance test  and  continuous  monitoring 
system  performance  evaluation. 

Table  5.— to  Subpart  WW.— Appucabiuty  of  General  Provisions  i4G  CFR  Par;  63  Subpart  A)  to  Subpart 

WW 


Citation 

Requirement 

Applies  to  subpart 
WW 

Explanation 

§63.1(a)(1)-(4)  

General  Applicability „ 

Yes. 

No  

Yes. 

No 

Yes. 
Yes. 
Yes. 
Yes  

No 

Yes. 

No 

Yes. 

Yes  

Yes. 
Yes. 

No 

Yes. 
Yes. 
Yes. 
Yes. 

No 

Yes. 

563.1(a)(5)  

[Resen/edJ. 

§  63. 1  (a)(6>-{8)  

§63  1(a)(9)  

[Reserved]. 

§63  1(a)(10)-(14)  

Initial  Applicability  Detemiination  

Applicability  After  Standard  Established  

§63.1(b) 

§63.1(c)(1)  

§63.1(c)(2)  

Area  sources  are  not  regulated  by  sutipart 

WW. 
[Reserved]. 

[Reserved]. 

§63-1(c)(3)   

§63.1(c)(4H5)  

§63.1(d) 

Applicability  of  Permit  Program 

Definitions 

Units  and  Abbreviations  

Prohibited  Activities 

§63.1(6) 

§63.2  

Additional      definitions      are      found      in 
§63.5779. 

§63.3  

§63  4(a)(1)-(3)  

§  63.4(a)(4)  

[Resen/ed]. 

§63  4(a)(5)  

Circumvention/Severability  

Construction/Reconstruction  

Requirements    for    Existing,    Newly    Con- 
stmcted,  and  Reconstructed  Sources.. 

§63  4(bHc)  

§  63.5(a) 

§63.5(b)(1)  

§  63.5(b)(2)  

[Reserved]. 

§63.5(b)(3H6)  
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If 


ITable  5— to  Subpart  WW.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

WW— Continued 


citation 


§63.5(c) 

§  63.5(d) 

§63  5(e) 

§  63.5(f) 

§  63.6(a) 

§63.6(b)(1H5)  ... 

§  63.6(b)(6)  

§  63.6(b)(7)  

§63.6(c)(1H2)  ... 
i  63.6(c)(3Hc)(4) 
§  63.6(c)(5)  

§63.6(d) 

§63.6(e)(1H2)  ... 

?  63.6(e)(3)  

§63.6(0 

163.6(g) 

§  63.6(h) 

:  63.6(0(1  H1 4)  .. 

;  63.6(0(15)  

;  63.6(0(16)  

§63  6(j)  

;63.7  

5  63.8(a)(1H2)  ... 

II 

;  63.8(a)(3)  

5  63.8(a)(4), 

5  63.8(b)(1)  

§  63.8(b)(2)-(3)  .... 

•63.8(c)(1H4)  .... 

i  63.8(C)(5)   

163.8(c)(6H8)  .... 

§  63.8(d) 

§63.8(e) 

^63  8(f)(1H5)  

i  63  8(f)(6)  

!  63.8(g) 

^  63.9(a) 

S  63.9(b) 

§63.9(c) 

S  63.9(d) 

§63.9(6) 

§  63.9(f) 


Requirement 


Application  for  Approval  of  Consfnjction/ 
Reconstruction. 

Approval  of  Construction/Reconstnjction  .... 

Approval  of  Constmction/Reconstruction 
Based  on  prior  State  Review 

Compliance  with  Standards  and  Mainte- 
nance Requirements — Applicability. 

Compliance  Dates  for  New  and  Recon- 
structed Sources. 


Compliance  Dates  for  Existing  Sources 


Operation  and  Maintenance  Requirements 


Startup,  Shut  Down,  and  Malfunction  Plans 


Compliance     with     Nonop^city    Emission 

Standards 
Use  of  an  Alternative  Nonopacity  Emission 

Standard. 
Compliance  with  Opacity/Visible  Emissions 

Standards. 
Extension   of   Compliance   with    Emission 

Standards. 

Exemption  from  Compliance  with  Emission 
Standards. 

Performance  Test  Requirements  

Monitoring  Requirements — Applicability 

Conduct  of  Monitoring  

Multiple  Effluents  and  Multiple  Continuous 

Monitonng  Systems  (CMS). 
Continuous   Monitoring   System   Operation 

and  Maintenance. 
Continuous    Opacity    Monitoring    Systems 

(COMS). 
Continuous  Monitoring  System  Calibration 

Checks  and  Out-of-ContnjI  Periods. 

Quality  Control  Program 

CMS  Performance  Evaluation  

Use  of  an  Alternative  Monitoring  Method  ... 
Altemative  to  Relative  Accuracy  Test  

Data  Reduction 

Notification  Requirements— Applicability 

Initial  Notifications  

Request  for  Compliance  Extension 

Notification  That  a  New  Source  Is  Subject 

to  Special  Compliance  Requirements. 
Notification  of  Performance  Test 

Notification    of    Visible    Emissions/Opacity 
Test. 


Applies  to  subpart 
WW 


No  . 
Yes. 

Yes. 
Yes. 

Yes. 


Yes 

No 
Yes. 
Yes 
No  . 
Yes 

No  . 
No  . 

Yes 


Yes. 

Yes. 
No  . 
Yes. 


No  . 
Yes. 
Yes. 

Yes. 
Yes 


No  . 
No  . 

Yes. 
Yes 

Yes. 

No  .. 

Yes. 

Yes. 
Yes. 
Yes. 
Yes 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes 


Explanation 


[Reserved]. 


§63.5695  specifies  compliance  dates. 
[Resen/ed]. 

§63.5695  specifies  compliance  dates. 

[Reserved]. 

Any  area  source  that  becomes  a  major 
source  must  comply  by  the  date  in 
§63.5695  for  existing  sources  or  by  tfre 
date  1  year  after  t)ecoming  a  major 
source,  whichever  is  later. 

[Reserved]. 

Operating  requirements  for  open  molding 
operations  with  add-on  controls  are 
specified  in  §63.5725. 

Only  sources  with  add-on  controls  must 
complete  startup,  shutdown,  and  mal- 
function plans. 


Subpart  WW  does  not  specify  opacity  or 
visible  emission  standards. 


No 


[Reserved]. 


All  of  §63.8  applies  only  to  sources  with 
add-on  controls.  Additional  monitoring  re- 
quirements for  sources  with  add-on  con- 
trols are  found  in  §63.5725. 

[Reserved]. 

Subpart  WW  does  not  refer  directly  or  in- 
directly to  §63.11 

Applies  to  sources  that  use  a  CMS  on  the 
control  device  stack. 


Subpart  WW  does  not  have  opacity  or 
visible  emission  standards. 


Applies  only  to  sources  that  use  continuous 
emission  monitoring  systems  (CEMS). 


Applies  only  to  sources  with  add-on  con- 
trols. 

Subpart  WW  does  not  have  opacity  or 
visible  emission  standards. 


4;?h: 
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Table  5.— to  Subpart  \AAA/.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

WW— Continued 


Crtation 

Requirement 

Applies  to  subpart 
WW 

Explanation 

§63.9(gM1)  

Additional  CMS  Notifications— Date  of  CMS 

Performance  Evaluation. 
Use  of  COMS  Data  

Yes  

No  

Yes  

Yes. 

No  

Yes. 

Yes. 
Yes. 
Yes. 

Yes  _.. 

Yes  

Yes. 

Yes  

Yes  

Yes  _ 

Yes  „ _. 

Applies  only  to  sources  with  add-on  con- 

§ 63.9(g)(2)  

trols. 
Subpart  WW  does  not  require  the  use  of 

563  9(a)(3)  

Altemative  to  Relative  Accuracy  Testing  .... 
Notification  ot  Compliance  Status  

COMS. 
Applies  only  to  sources  with  CEMS. 

5  63.9(h)(1  H3)  

563  9(h)(4)        

[Reserved]. 

563.9(h)(5)-(6)  

Notification  of  Compliance  Status  (contin- 
ued) 

Adjustment  of  Deadlines  

Change  in  Previous  Infomiation 

Recordkeeping/Reporling — Applicability  

General  Recordkeeping  Requirements  

Recordkeeping  Relevant  to  Startup,  Shut- 
down, and  Malfunction  Periods  and  CMS. 

Generat  Recordkeeping  Requirements  

Recordkeeping  Requirements  for  Applica- 
bility Determinatkxis. 

Additional  Recordkeeping  for  Sources  with 
CMS. 

General  Reporting  Requirements  

Performance  Test  Results 

Opacily  or  Visible  Emissions  Observations 

Progress  Reports  for  Sources  wittv  Compfi- 
ance  Extensions. 

Startup,   Shutdown,   and  Malfunction   Re- 
ports. 

Additional  CMS  Reports-General 

Reporting    Results   of   CMS    Pertormance 
Evaluations. 

Excess  Emissions/CMS  Pertomnance  Re- 
ports. 

COMS  Data  Reports  

Recordkeeping/Reporting  Waiver  

Control  Device  Requirements— Applicability 

State  Authority  and  Delegatrons  

Addresses „ 

incorporation  by  Reference  . 

§63.9(i) 

§63.9(j)  „ 

§63.10(a) 

§63.10(b)(1)  

§§63.5767  and  63.5770  specify  additional 

§63.10(b)(2)(i)-(xi)  

recordkeeping  requirements. 
Applies  only  to  sources  with  add-on  con- 
trols. 

Specifies  applicability  determinations  for 
non-major  sources. 

Applies  only  to  sources  wKh  add-on  con- 
trols. 

§63.5764  specifies  additional  reporting  re- 
quirements. 

§63.5764  specifies  additional  requirements 
for  reporting  pertormance  test  results. 

Subpart  WW  does  not  specify  opacity  or 
visible  emission  standards. 

§63.10(b)(2)(xii)-(xiv) 

§63.10(b)(3)  „ 

§63.10(0 

§  63.10(d)(1)  

§  63.10(d)(2)  

§  63.10(d)(3)  

§63.10(d)(4)  

No  

Yes. 

Yes  

Yes  

Yes  

Yes  

No 

Yes. 

No  

Yes  

Yes. 

No 

Yes. 

§63.10(d)(5)  

§63.10(e)(1)  

Applies  only  to  sources  with  add-on  con- 
trols 

Applies  only  to  sources  with  add-on  con- 
trols. 

Applies  only  to  sources  with  add-on  con- 
trols. 

Applies  only  to  sources  with  add-on  con- 
trols. 

Subpart  WW  does  not  specify  opacity  or 
visible  emission  standards. 

Facilities  subject  to  subpart  WW  do  not 

use  flares  as  control  devices. 
§63.5776  lists  those  sections  of  subpart  A 

that  are  not  delegated. 

§63.10(e)(2)  

§63.10(e)(3)  

§63.10(e)(4)  

§63.10(0 

§63.11  

§63.12  

§63.13  

§63.14  

Subpart  WW  does  not  incorporate  any 
material  by  reference. 

§63.15  

Availability  of  Infomiation/  Confidentialrty  .. 

[FR  Doc.  00-15505  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

25  CFR  Parts  15   114,  115,  162  and  166 

RIN  1076-AEOO 

Trust  Management  Reform   Leasing. 
Permitting,  Grazing,  Probate  and 
Funds  Held  in  Trust 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Department  of  the 
Interior,  Bureau  of  Indian  Affairs  (BIA), 
proposes  to  revise  its  regulations  in  the 
areas  of  probate,  funds  held  in  trust  for 
Indian  tribes  and  individual  Indians, 
leasing/permitting,  and  grazing.  These 
revisions  are  meant  to  further  fulfill  the 
Secretary's  fiduciary  responsibility  to 
federally-recognized  tribes  and 
individual  Indians.  Particularly, 
revisions  to  the  probate  regulations 
would  institute  necessary  procedures  to 
expedite  the  probate  process  for  Indian 
decedents'  estates.  Revisions  to 
regulations  dealing  with  funds  held  in 
trust  will  standardize  the  process  for 
collecting,  distributing,  and  accounting 
for  individual  Indian  monies  and 
monies  held  in  trust  for  tribal 
governments.  Revisions  to  leasing/ 
permitting  regulations  will  implement 
the  Indian  Agricultural  Resource 
Management  Act  and  will  address 
appropriate  procedures  for  entering  into 
leases  and  permits  on  Indian  lands  and, 
more  importantly,  in  properly 
determining  and  accounting  for  the 
value  of  such  leases  to  individual  land 
owners  and  tribal  entities.  Revisions  in 
the  grazing  permit  regulations  will 
address  similar  concerns  and  further 
standardize  the  process  and  forms 
utilized  in  granting  permits  on  Indian 
lands  In  the  interests  of  economy  of 
administration,  and  because  all  the 
proposed  revisions  clarify  and 
standardize  Departmental  policy,  they 
are  proposed  under  one  rulemaking 
vehicle. 

DATES:  Written  comments  must  be 
submitted  no  later  than  October  12, 
2000. 

ADDRESSES:  Comments  (2  copies)  should 
be  addressed  to:  U.S.  Forest  Service  ' 
(CAET),  200  E.  Broadway,  Missoula,  MT 
59807  Attn:  Trust  Rule.  Comments  on 
the  information  collection  burdens 
should  be  copied  to  the  same  address 
with  the  original  comment  sent  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503  Attn:  Interior 
Desk  Officer. 


FOR  FURTHER  INFORMATION  CONTACT; 
Duncan  L.  Brown,  Depdrtnient  ol  the 
Interior,  Office  of  the  Secretary.  1849  C 
Street.  NW,  MS  7412  MIB,  Washington. 
DC  20240.  telephone  202/208-4582. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Part  by  Part  Analysis 
ni.  Public  Cominents 

rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  Executive  Order  13132 
Federalism 

G.  Review  Under  the  National  Environmental 
Policy  Act 

H.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

I.  Background 

In  an  effort  to  strengthen  the  services 
provided  by  the  Secretary  of  the  Interior 
to  federally-recognized  tribes  and 
individual  Indians  and  in  recognitioc  of 
its  fiduciary  responsibility  to  such  tribes 
and  individuals  as  identified  in  the 
Department's  "Trust  Management 
Improvement  Project — High  Level 
Implementation  Plan,"  as  revised  and 
updated  on  February  29,  2000.  The 
Department  of  the  Interior,  BIA. 
identified  certain  parts  within  25  CFR 
that  needed  immediate  attention  and 
subsequent  revision.  These  parts  were 
identified  through  an  internal  review  by 
the  BIA  in  consultation  with  the  Office 
of  the  Special  Trustee  for  American 
Indians  (OST),  and  fi-om  tribal  responses 
to  consultations  held  in  the  field  over  a 
period  of  years.  Additionally,  tribal  non- 
governmental organizations  were 
consulted  for  their  opinions  on  what 
areas  of  BIA  trust  management  needed 
clarification  and  more  uniform 
application  of  policy  and  administration 
throughout  Indian  Country.  The 
importance  of  the  protection  of  tribal 
trust  resources  and  the  administration  of 
monies  held  in  trust  for  individual 
Indians  and  tribal  governments  were 
identified  as  critical  to  providing  better 
services  to  federally-recognized  tribes 
and  individual  Indians.  Suriace  leasing 
and  permitting  of  tribal  and  individual 
Indian  resources,  including  grazing 
permits,  were  identified  as  those  areas 
which  generate  the  most  revenues  from 
individual  Indian  and  tribal  resources. 
Additionally,  addressing  the  severe 
backlog  in  the  Department's  disposition 
of  Indian  decedents'  estates  was 
identified  as  an  important  step  in 
assuring  the  orderly  transfer  of  Indian 
trust  funds  and  lands.  Therefore,  this 


proposed  rulemaking  was  initiated  as  an 
appropriate  response  to  the 
Administration's  stated  goal  of 
improving  the  administration  and 
management  of  individual  Indian  and 
tribal  trust  resources.  The  proposed  rule 
was  developed  with  attention  to 
Secretarial  Order  3215,  "Principles  for 
the  Discharge  of  the  Secretary's  Trust 
Responsibility."  of  April  28.  2000. 

Tne  development  of  this  proposed 
rulemaking  was  achieved  through 
informal  consultation  with  affected 
tribal  governments  and  Indian 
individuals.  Drafts  of  the  various  parts 
were  initially  developed  through  the  use 
of  in-house  teams  within  the  Bureau  of 
Indian  Affairs  These  teams  consisted  of 
federal  personnel  from  headquarters  and 
the  field,  and  included  program  officers 
and  Department  attorneys  possessing 
extensive  knowledge  and  experience 
with  the  particular  subject  matter  of  the 
parts.  These  drafts  were  then  shared 
with  tribal  entities  and  national  tribal 
organizations  for  their  input  and 
recommendations  for  improvement.  In 
many  cases,  areas  were  further 
expanded  to  respond  to  tribal  concern 
with  clarity  and  ease  of  administration. 
Tribal  participation  was  further  secured 
through  the  National  Congress  of 
American  Indians  (for  member  tribes), 
which  established  a  working  group  to 
assist  in  the  development  of  the 
regulations,  and  from  BIA  field 
personnel  who  contacted  their 
respective  tribes  on  a  regional  basis  and 
transmitted  drafts  of  the  rulemaking  to 
them  for  discussion  and  comment.  In 
accordance  with  the  government-to- 
govemment  relationship  with  tribes, 
formal  consultations  will  be  scheduled 
during  the  comment  period  to  facilitate 
an  informed  final  rule. 

While  the  proposed  rulemaking 
responds  to  many  of  the  concerns  of 
Indian  Country  and  the 
Administration's  initiatives,  the  leasing 
and  grazing  parts  of  the  rulemaking 
respond  (in  part)  to  the  ."American  Indian 
Agricultural  Resource  Management  Act 
of  1993  (AiARJvLM(107  Stat.  2011).  as 
amended.  One  of  the  requirements  of 
AIARMA  was  the  development  of 
regulations  to  implement  the  Act.  The 
regulations  for  AL\RM\  were  to  protect, 
conserve,  utilize,  and  maintain  the 
highest  productive  potential  on  Indian 
agricultural  lands  through  the 
application  of  sound  conservation 
practices  and  techniques.  In  addition, 
the  regulations  were  to  meet  the 
objectives  of  increasing  productivity 
and  the  diversity  and  availability  of 
agricultural  products  for  subsistence, 
income,  and  employment;  to  manage 
agricultural  resources  consistent  with 
integrated  resource  management  plans; 
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to  enable  Indian  farmers  and  ranchers  to 
achieve  the  maximum  potential  from 
their  resources;  to  promote  self- 
sustaining  Indian  communities;  and  to 
assist  in  a  reasonable  aiuiual  return  for 
Indian  resources.  One  of  the  specific 
requirements  of  AIARMA  was  the 
development  of  regulations  that  u^ould 
establish  civil  penalties  for  the 
commission  of  trespass  on  Indian 
agricultural  lands  and  the  designation  of 
responsibility  within  the  Department  of 
the  Interior  for  the  detection  and 
investigation  of  Indian  agricultural 
lands  trespass.  Consequently,  the 
Bureau  of  Indian  Affairs  is  designated  as 
the  responsible  agency  in  this  proposed 
rulemaJdng. 

This  proposed  rule  rewrites  parts  15, 
1 1 5.  162  and  166  of  25  CFR  in  their 
entirety  and  removes  the  text  of  part  114 
in  its  entirety.  This  revision  is  meant  to 
streamline  the  policies,  procedures, 
provisions  and  clauses  that  better  reflect 
the  Department's  administration  of  its 
trust  responsibility  with  respect  to 
Indian  trust  resources.  Practices  in  the 
field  will  be  clarified  and  codified  in  the 
revised  parts  of  25  CFR.  The  issuance  of 
this  rulemaking  will  set  a  uniform 
standard  of  administration  of  Indian 
trust  resources  by  the  BIA  throughout 
Indian  Country.  It  is  important  to  note, 
however,  that,  with  the  exception  of  the 
newly  promulgated  part  15 — Indian 
Probate,  the  established  practices 
currently  codified  in  the  above- 
referenced  parts  have  not  been 
discarded  but,  rather,  have  been  revised 
to  reflect  a  clearer  understanding  of  the 
Department's  administration  of  such 
parts.  The  thrust  of  these  revisions  are 
reflected  in  the  part-by-part  analysis 
below.  After  consultation  with  the 
Department's  constituency  in  Indian 
Country  during  the  comment  period,  it 
is  anticipated  that  a  final  rulemaking 
v\ill  be  issued  in  December  2000. 

II.  Part-by-Part  Analysis 

.-1.  25  CFR  Part  15— Probate  of  Indian 
Estates,  Except  for  Members  of  the  Five 
Civilized  Tribes 

The  purpose  of  this  regulation  is  to 
describe  the  authorities,  policies  and 
procedures  the  BIA  uses  to  probate  an 
Indian  decedent's  trust  estate,  except  for 
members  of  the  Five  Civilized  Tribes. 


This  is  a  revision  to  the  existing  part 
and  amends  and  replaces  the  part  in  its 
entirety. 

The  regulation  proposes  to  implement 
administrative  procedures  by  which  the 
BIA  would  process  and  determine 
certain  probate  cases  where  a  hearing  is 
not  required  or  requested.  These 
procedures,  embodying  a  reassumption 
by  the  BIA  of  responsibility  to 
determine  these  probate  cases,  are  the 
result  of  the  Department's  Indian 
Probate  Reinvention  Lab  (IPRL).  Formed 
in  1999,  the  IPRL  examined  the 
Department's  Indian  probate  process 
from  a  multi-agency  perspective, 
including  the  BIA,  the  Department's 
Office  of  Hearings  and  Appeals  (OHA), 
which  handles  Indian  probate  cases 
requiring  hearings,  and  the  OST.  Based 
on  its  analysis,  which  included 
reviewing  reports  fi-om  previous  studies 
of  Indian  probate  matters,  site  visits  and 
interviews  of  customers  and  employees, 
the  IPRL  recommended,  among  other 
things,  that  the  BIA  establish  attorney 
decision-makers  at  regional  offices  to 
handle  certain  probate  cases  under 
criteria  to  be  established  by  regulation. 
This  proposed  revision  of  part  15  would 
implement  in  the  BIA  the  procedxu-al 
aspects  of  the  IPRL's  reconunendations. 
At  the  appropriate  time,  the  OHA  will 
amend  its  regulations  to  accommodate 
the  BIA's  reassumption  of  responsibility 
for  these  probate  cases,  and  to  ensure 
that  the  same  standards  and  criteria  for 
determining  heirs  and  paying  claims  are 
consistently  applied  between  the  BIA 
and  the  OHA.  The  reports  of  the  IPRL 
are  available  on  the  BIA's  home  page 
www.doi.gov. 

In  addition  to  establishing  the  process 
by  which  the  attorney-decision  makers 
in  the  BIA  will  hemdle  certain  probate 
cases,  the  proposed  regulations  in  part 
15  also  address  the  handling  of 
summary  distributions  of  estates  by  the 
BIA.  Formerly  handled  only  by  agency 
superintendents,  summary  distributions 
also  will  be  handled  by  the  attorney- 
decision  makers.  See  65  FR  25449- 
25450  (May  2,  2000). 

The  various  subparts  of  part  15 
address  the  purpose  and  scope  of  the 
Indian  probate  procedures;  the 
mechanics  of  initiating  the  probate 
process,  including  the  appropriate 


notifications  and  assignments  of 
interest;  the  preparation  of  the  probate 
package  itself,  including  the 
identification  of  necessary  docimients  to 
facilitate  a  timely  process;  the 
disposition  of  claims  against  an  estate 
and  the  ultimate  distribution  of  the 
decedent's  assets  to  the  determined 
heirs;  and  an  appeals  process  to  follow 
should  any  disputes  arise  during  any 
stage  of  the  probate  process.  Cross 
references  have  been  made  to  the 
hearings  and  appeals  procedures  of  the 
OHA,  including  the  determination  of 
heirs,  and  to  the  use  and  disposition  of 
funds  held  in  trust  for  decedents  (other 
than  decedents  of  the  Five  Civilized 
Tribes)  which  may  be  included  in  an 
Indian  decedent's  estate. 

B.  25  CFR  Part  114— Special  Deposits 

The  purpose  of  this  part  was  to  set 
forth  the  conditions  governing  the 
deposit,  investment,  and  distribution  of 
principal  and  interest  on  trust  funds 
held  by  the  Department  in  special 
deposit  accounts.  In  addition,  this  part 
provided  procedm-es  required  for 
determination  of  ownership  and 
distribution  of  funds  which  are  on 
deposit  in  account  14X6703  "Indian 
Moneys  Proceeds  of  Labor  Escrow 
Account — Pending  Determination  of 
Ownership."  This  special  deposit 
account  (IMPL  Escrow  Account)  has 
been  obsolete  since  September  30,  1987, 
as  any  unobligated  balances  were  then 
deposited  into  miscellaneous  receipts  of 
the  U.S.  Treasury.  Since  this  part  dealt 
largely  with  this  IMPL  Escrow  Account, 
the  text  of  this  part  has  been  deleted  in 
its  entirety.  Those  provisions 
concerning  other  "special  deposit 
accounts"  eire  now  referenced  and 
explained  in  the  newly  revised  part  115 
below.  It  was  the  decision  of  the 
Department  to  move  those  provisions  to 
part  115  because  that  part  deals 
specifically  with  tribal  and  individual 
Indian  trust  funds.  It  is  proposed, 
therefore,  that  part  114  be  "reserved." 

The  chart  below  provides  a  crosswalk 
reflecting,  by  section,  the  proposed 
reorganization  of  pertinent  sections  of 
part  114  that  have  been  situated  in 
subpart  E  of  part  115,  and  descriptions 
of  the  revisions  being  proposed. 


Cross  Reference  With  Explanation  From  Current  to  Proposed  Citations 


Current  citation 


114.1 


New  citation 


N/A 


Title 


N/A 


Remarks 


Purpose  of  "special  deposit  ac- 
counts'  has  tjeen  sutjsumed  in 
the  purpose  section  of  the  intro- 
ductory language  of  part  1 15. 
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Cross  Reference  With  Explanation  From  Current  to  Proposed  Citations— Continued 


Current  citation 

New  citation 

Title 

Remarks 

114  2     

115.002 

What  are  special  deposits? 

The  definition  of  "special  depos- 

its" is  the  only  term  requiring 

explanation   in   this   subpart  of 

part  115 

1 14.3  

115.404  

May  the  BIA  deposit  Into  a  special 
deposit  account  money  that  is 

The  section  under  114  3  referred 

to   Investments   of   special   de- 

paid prior  to  approval  of  a  con- 

posit  funds     The    new    citation 

veyance  or  contract  instalment 

explains  that  monies  paid  to  the 

for  land  sales,  right-of-ways,  re- 

BIA pnor  to  approval  of  a  con- 

source sales,  grazing,  or  leas- 

tractual agreement  do  not  earn 

ing,  etc.? 

interest  until  the  monies  are  ac- 
tually placed  in  a  tnjst  fund  ac- 
count upon  such  approval 

1 14.4  

115.400 

Who  receives  the  interest  earned 
on  a  special  deposit  account? 

The  section  under  114  4  reterred 

to    the    distnbution    of    interest 

earned  on  a  special  deposit  ac- 

count. The  new  citation  reflects 

the  same  understanding  that  in- 

terest lollows  principal 

114.5  

N/A 

N/A 

The  section  under  114  5  reten-ed 
to  the  IMPL  Escrow  Accounts 
They  have  been  obsolete  since 
September  30,  1987,  and  the 
regulations  referring  to  such  ac- 
counts are  likewise  obsolete. 
This  has  been  removed  in  its 
entirety  from  25  CFR. 

C.  25  CFR  Part  115— Trust  Funds  for 
Tribes  and  Individual  Indians 

The  purpose  of  this  regulation  is  to 
describe  how  the  Secretary,  primarily 
through  the  Bureau  of  Indian  Affairs 
(BIA)  and  the  Office  of  Trust  Funds 
Management  (OTFM)  within  the  OST, 
carries  out  the  trust  duties  owed  to 
tribes  and  individual  Indians  in 
managing  and  administering  trust  assets 
for  the  exclusive  benefit  of  tribal  and 
individual  Indian  beneficiaries.  The 
regulation  also  implements  provisions 
of  the  American  Indian  Trust  Fund 
Management  Reform  Act.  This  is  a 
revision  to  the  existing  part  114  and  115 
and  amends  and  replaces  those  parts  in 
their  entirety. 

The  proposed  rule  making  includes  in 
subpart  B  sections  on  "frequently  asked 
questions"  about  the  sources  of  monies 
that  are  deposited  and  disbursed  from 
both  tribal  and  individual  Indian 
accounts.  These  questions  include  an 
explanation  of  which  financial 
resources  may  be  accepted  for  deposit 
into  a  tribal  account  or  an  individual 
Indian  money  (UM)  account;  the  process 
for  depositing  money  into  an  account; 
and  an  explanation  of  how  money 
deposited  into  trust  earns  interest.  We 
are  requesting  comments  on  whether  the 
Secretary  should  accept  into  trust  tribal 
income  from  products  directly  derived 
from  trust  land  within  the  tribe's 
jurisdiction.  For  example,  under  such  a 
distinction,  income  from  a  logging  mill 


that  processes  trees  harvested  from  trust 
land  within  the  tribe's  jurisdiction  may 
be  considered  income;  however,  income 
derived  from  other  businesses  merely 
located  on  trust  land,  but  not  directly 
using  the  land  for  production  of  income, 
such  as  gaming  profits  or  smoke  shop 
profits,  will  not  be  considered  trust 
income.  When  commenting  on  tribal 
trust  income,  please  include  a  list  of 
tribal  operations,  other  than  logging 
mills,  that  might  be  included  in  this 
category;  any  suggestions  for  a 
definition  of  tribal  income  that  is 
directly  derived  from  trust  land;  and  the 
documentation  that  would  be  sufficient 
to  evidence  that  the  income  was  directly 
derived  itom  the  tribe's  trust  land. 

One  of  the  most  significant  revisions 
to  this  part  is  the  addition,  in  subpart  C, 
of  the  procedures  used  in  administering 
tribal  trust  funds.  These  procedtires 
have  been  the  standard  method  of 
operation  in  the  field;  however,  they 
have  never  been  codified  in  the  Code  of 
Federal  Regulations.  With  this  addition, 
questions  concerning  tribal  trust 
accoimt  management  are  explained  in 
detail  with  an  emphasis  placed  on 
everyday  operations  for  such  accounts. 
These  issues  include  opening  a  tribal 
account;  depositing  or  withdrawing 
monies  from  tribal  accounts;  the 
investments  and  other  cash  management 
operations  of  tribal  accoimts;  accounting 
information,  record  keeping,  and 
standards  of  performance  in 
administration  of  tribal  accounts;  and 


the  disposition  of  certain  judgment 
funds  in  tribal  accounts.  A  new 
provision  will  encourage  tribes,  where 
submitting  an  annual  budget  to  the 
Secretary  is  not  required  by  law,  to 
provide  annual  cash  flow  projections  to 
assist  the  Secretary  in  making 
investment  decisions  to  meet  a  tribes 
cash  flow  needs.  The  regulation  will 
also  inform  tribes  to  what  extent  funds 
writhdrawn  from  tribal  trust  accoimts 
may  be  re-deposited  into  trust. 

Subpart  D  contains  much  of  the 
ciurent  information  concerning  IIM 
accounts,  especially  with  respect  to 
depositing  and  withdrawing  money 
from  such  accounts.  New  provisions 
have  been  added  to  this  subpart  to 
explain  how  court  orders  may  impact  an 
UM  account;  how  the  account  holder 
can  access  his  account  information;  the 
frequency  of  statements  of  performance 
for  an  IIM  accoimt;  and  the  conditions 
under  which  the  Department  will 
provide  account  information  to  a  third 
party.  Information  is  also  provided 
concerning  administrative  matters 
regarding  these  accounts,  such  as 
changes  in  address,  time  period  for 
cashing  IIM  checks,  process  for 
reporting  lost  or  stolen  checks,  the 
circumstances  when  check  proceeds 
may  be  re-credited  to  an  IIM  account, 
and  the  reporting  of  IIM  account 
information  to  outside  agencies. 
Additional  provisions  address 
withdrawing  limited  funds  fitjm  an 
estate  account  immediately  following 
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the  death  of  an  account  holder  for 
burial-related  costs  and  receiving 
income  from  life-estate  accounts.  We  are 
eliminating  the  provision  that  allowed 
voluntary  deposits  to  IIM  accounts  in 
limited  circumstances.  One  procedural 
issue  that  continues  to  present  practical 
problems  is  the  treatment  of  accounts 
belonging  to  individuals  whom  we 
cannot  contact  because  their 
whereabouts  are  unknowm.  We  are 
requesting  comments  on  how  to  locate 
IIM  account  holders  whose  whereabouts 
are  unknown.  In  addition,  we  would 
like  comments  on  how  the  funds  in  IIM 
accounts  for  account  holders  whose 
'vhereabouts  are  unknown  should  be 
treated.  These  accounts  will  be 
maintained  as  luirestricted  accounts 
unless  we  have  specific  information 
requiring  that  they  be  maintained  as 
restricted  accounts. 

Subpart  D  includes  a  detailed 
explanation  of  how  the  Secretary 
supervises  restricted  accounts  for 
minors  or  adults  who  are  non  compos 
mentis  or  have  been  adjudicated  to  be  in 
need  of  financial  management 
assistance.  We  are  proposing  to 
eliminate  the  administrative  process  for 
determining  when  to  supervise  an  IIM 
account  for  an  adult  who  is  in  need  of 
financial  management  assistance. 
Rather,  we  are  proposing  to  supervise 
such  accounts  only  when  a  court  of 
competent  jurisdiction  has  determined 
that  an  adult  IIM  account  holder  is  in 
need  of  financial  management 
assistance.  Therefore,  an  account  holder 
with  a  supervised  IIM  account  must 
have  a  legal  guardian  or  conservator 
appointed  by  a  court  of  competent 
jurisdiction.  Although  we  propose  to  no 
longer  make  this  determination 
ourselves,  we  are  retaining  the  category 
of  adults  in  need  of  financial 
management  assistance  in  recognition  of 
the  fact  that  there  are  individuals  who 
require  such  assistance  but  are  not 
incompetent.  These  proposals  are 
intended  to  ensiue  that  account  holders 
have  decision  making  authority 
regarding  their  accounts  unless  a  court 
with  authority  to  make  such  decisions 
determines  that  an  account  holder  is 
unable  to  manage  his  or  her  funds.  We 
request  comments  about  the  impact  of 
these  proposals  on  tribal  courts  as  well 
as  account  holders. 

In  order  to  fully  protect  holders  of 
supervised  and  restricted  IIM  accounts, 
we  propose  to  require  additional  duties 
for  legal  guardians  in  regard  to  their 
responsibilities  for  IIM  funds,  including 
working  with  the  BIA  to  develop  aimual 
distribution  plans  for  IIM  funds,  making 
an  annual  accounting  to  the  BIA  for  all 
IIM  funds  expended,  reviewing  any  IIM 
statements  of  performcince  for  errors, 


and  filing  any  tax  returns  associated 
with  IIM  funds.  Consistent  with  existing 
regulations,  we  will  continue  to  accept 
proceeds  from  other  federal  government 
agencies  for  IIM  account  holders,  but 
only  when  the  account  holder  is  under 
legal  disability  and  does  not  have  a  legal 
guardian,  unless  the  BIA  is  acting  in  the 
capacity  of  a  guardian.  We  also  propose 
to  not  recognize  a  power  of  attorney  for 
purposes  of  distributing  money  from  an 
IIM  accoimt  to  a  party  other  than  the 
account  holder. 

Subpart  D  also  addresses  in  detail  the 
procedures  related  to  the  supervision  of 
a  minor's  account,  consistent  with  our 
trust  obligations.  We  propose  to  allow 
withdrawals  from  a  minor's  account 
only  under  a  BIA  approved  distribution 
plan  when  those  withdrawals  are 
directly  related  to  the  minor's  health, 
education,  and  welfare.  We  propose  that 
a  custodial  parent  or  a  guardian  who 
withdraws  funds  from  a  minor's  IIM 
account  on  behalf  of  the  minor  must 
accoimt  annually  to  the  BIA  for  the  use 
of  those  funds.  We  request  comments  on 
whether  we  should  define  "minor"  in 
such  a  manner  that  would  incorporate  a 
tribal  law  that  specifies  an  age  of 
majority  that  is  different  than  18.  If  we 
were  to  define  minor  as  such,  then  an 
account  holder  who  is  subject  to  the 
tribal  law  would  not  have  imrestricted 
access  to  his  or  her  IIM  account  funds 
until  the  account  holder  reached  the  age 
of  majority  as  defined  by  the  tribal  law. 

Subpart  D  clarifies  existing  practices 
and  proposes  new  language  to  edlow  an 
nM  account  holder  to  encumber  his  or 
her  account  and  to  permit  the  BIA  to 
involimtarily  restrict  an  IIM  accoimt  in 
fulfillment  of  an  obligation  made  by  the 
account  holder  to  a  third  party.  An 
account  holder  may  authorize  the 
OTFM  to  place  a  hold  on  his  or  her  IIM 
accoimt  so  that  income  deposited  into 
the  account  remains  in  the  account  as 
opposed  to  being  automatically 
disbursed  to  the  account  holder  when 
the  account  reaches  a  specific  balance. 
An  account  holder  would  be  able  to 
voluntarily  authorize  the  OTFM  to  make 
third-party  payments  from  his  or  her 
IIM  account  so  long  as  the  account 
balance  on  the  date  of  payment  is 
sufficient  to  cover  the  authorized  third 
party  payments.  These  instructions 
could  be  changed  upon  request  of  the 
IIM  account  holder.  An  account  holder 
would  continue  to  be  able  to  assign  IIM 
income  as  security  for  a  debt  to  a  third 
party,  which  result  in  the  creation  of 
legal  rights  to  IIM  funds  for  satisfaction 
of  a  debt  or  an  obligation  to  the  third 
party,  which  caimot  be  voluntarily 
removed  by  the  account  holder.  Under 
this  proposal,  the  third  party  will  have 
to  perfect  the  security  interest  prior  to 


presenting  the  assignment  of  IIM 
income  to  the  BIA  for  payment.  To 
perfect  an  assignment  of  IIM  income  as 
security,  the  third  party  generally  will 
have  to  present  the  IIM  assignment 
made  by  the  account  holder  and  the 
account  holder's  record  of  pa\Tnent(s), 
including  any  unpaid  balance,  to  a  court 
of  competent  jurisdiction  and  obtain  a 
judgment  that  determines  the  amount 
owed  by  the  IIM  account  holder  to  the 
third  party.  Under  this  proposal,  other 
than  a  debt  secured  under  the  Indian 
Finance  Act,  the  only  assignment  of 
income  that  the  BIA  would  recognize 
without  a  court  order  or  judgment 
perfecting  a  third  party's  interest  in  an 
UM  account  is  an  assignment  of  income 
for  health  care  emergencies  made  by  the 
account  holder  directly  to  the  service 
provider.  We  recognize  that  these 
proposed  limitations  on  the  ability  of 
third  parties  to  obtain  legal  rights  to 
funds  in  an  IIM  account  may  require 
many  creditors,  such  as  tribal  credit 
programs,  to  revise  their  debt  collection 
practices,  and  may  have  an  impact  on 
the  amount  of  funding  available  for  a 
loan  other  than  one  secured  under  the 
Indian  Finance  Act.  These  proposals  are 
intended  to  ensure  that  the  Secretary 
can  properly  exercise  his  or  her  trust 
responsibility  to  individual  account 
holders  such  that  the  funds  to  be 
remitted  to  a  third  party  are  in  fact  owed 
by  the  account  holder.  We  invite 
comments  on  the  extent  to  which  these 
proposals  will  impact  credit  programs 
and  individual  account  holders. 

Subpart  E,  which  replaces  part  114. 
limits  the  types  of  funds  that  may  be 
deposited  into  special  deposit  accounts. 
This  subpart  includes  an  explanations 
of  special  deposit  accounts  and  their 
administration  by  the  BIA  and  the 
OTFM.  Specifically,  sections  address 
whether  and  how  special  deposit 
accounts  earn  interest;  and  the  inability 
to  deposit  cash  bonds  in  a  special 
deposit  account. 

Subpart  F  outlines  the  notice 
requirement  and  hearing  process 
associated  with  an  involuntary 
restriction  on  an  IIM  account.  This 
subpart  outlines  the  circumstances 
under  which  the  BIA  will  place  an 
involuntary  restriction  on  an  IIM 
account,  including  where  an  account 
holder  has  given  a  third  party  legal 
rights  to  the  funds  held  in  his  or  her  IIM 
account,  where  an  administrative  error 
has  been  caused  by  the  BIA  or  the 
OTFM  in  the  depositing  or  disbursing  of 
IIM  funds,  and  under  limited  court 
order  involving  the  need  to  supervise  an 
account.  We  propose  to  place  a 
restriction  on  an  IIM  account  five  days 
after  the  BIA  mails  the  account  holder 
notice  by  certified  mail  of  its  decision 
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to  place  a  restriction  on  the  IIM  account. 
If  we  do  not  have  an  address  for  the 
account  holder,  we  propose  to  give 
notice  through  publication  and  a 
restriction  will  be  placed  on  the  accoiuit 
five  days  after  the  date  of  the  final 
publication  of  the  public  notice. 

Many  of  the  procedures  in  subpart  F 
are  found  in  the  current  regulation; 


however,  the  revised  subpart  goes  into 
greater  detail  regarding  the  process  that 
must  be  followed  prior  to  restricting  an 
IIM  account. 

Subpart  G  makes  reference  to  general 
appeals.  Subpart  H  refers  to  applicable 
record-keeping  responsibilities. 

Subpart  I  merely  renumbers  the 
sections  of  the  current  regulation 
regarding  disposition  of  accounts  held 


by  the  Osage  Agency  and  those  accounts 
administered  on  behalf  of  members  of 
the  Five  Civilized  Tribes. 

The  chart  below  provides  a  crosswalk 
reflecting,  by  section,  the  proposed 
reorganization  of  part  115,  along  with 
remarks  explaining  the  revisions  or  the 
inclusion  of  new  sections  dealing  with 
the  clarification  of  existing  practices. 


Cross  Reference  With  ExPLAhJATiON  From  Current  to  Proposed  New  Citations 


Current  citation 


New  citation 


JWe 


Remarks 


115.1 

115.2 
115.3 


115.4(a) 

115.4(b) 
115.5  .... 


115.6 


115.7 


115.8 


115.9;  115.10(a) 


115.10(a) 
115.10(b) 


115.10(c)(1) 

115.10(c)(2) 
115.10(c)(3) 
115.10(c)(4) 


115.10(c)(5) 
115.10(c)(6) 


115.002 

115.803 
115.328 

115.364 


115.366 
(')  

11S.32S 


1115.326  .. 
115.102(c) 

115.333  .... 

115.334  .... 


115.374 

115.502 

115.505 
115.384 

115.507 

115.508 
115.511 
115.517 


115.512 
115.514 


What   definitions   do   I    need   to 

know? 
Osage  Agency 

How  dc  '  w't^draw  -nonev  from 
my  'iK*  <iiA.Our\ 

When  will  the  BiA  authorize  with- 
drawals >rom  a  minor's  ac- 
cot«t? 

Will  I  automatically  receive  all  my 
HM  funds  when  I  tum  18? 

Prior  Adut?  '  ''^der  Legal  Dis- 
atHlity. 


May  I  deposit  money  into  my  MM 
account? 

May  I  redeposit  IIM  funds  back 
into  my  trust  account  once  I  re- 
ceive the  money? 

What  specifk:  sources  of  money 
may  be  deposited  into  a  trust 
fund  account ■^ 

May  I  authonze  'He  :u'^M  'c 
make  payments  directly  to  a 
third  party  on  my  t^enalf^ 

Will  RiA  fve'  ^itndraw  money 
fron  '  y  account  without  my 
authonzatlon? 

May  I  authorize  the  OTFM  to 
make  third  party  payments  from 
my  IIM  account  to  pay  my 
monthly  bills  on  other  obliga- 
tkjns? 

How  will  I  c*  iiMitiea  •<  a  JecisJon 
has  t>een  made  to  place  my  IIM 
account  urxJer  supervision  or 
encumbrance? 

What  information  will  tfie  BIA  in- 
clude In  its  notice? 

If  I  have  an  encumbrance  on  my 
account,  may  I  make  with- 
drawais? 

When  will  the  BiA  conduct  a  hear- 
ing to  allow  me  to  challenge  its 
decision  to  restnct  my  account? 

Will  I  be  allowed  to  present  per- 
sonal testimony? 

May  I  be  represented  by  an  attor- 
ney at  my  hearing? 

If  the  BIA  decides  to  restrict  my 
account  after  my  hearing,  do  I 
have  the  right  to  appeal  that 
decision? 

Will  the  BIA  record  the  hearing? 

How  long  after  the  hearing  will  the 
BIA  make  its  final  decision? 


More  extensive  definitions  listing 

Redesignated   No  cnange. 
Plain  .anquage 

Rain  language,  more  explanation 


Clarification  :;•  KiOqr^ent  tjno  dis 
bursements 

More    expianatior'     jr     .iisourse 
meni  '•equirements  for  ai'  VPes 
of      restncied      accourrts      ^e' 
erenced  ttirougnoui  the  pan 

Clearer  guidance  on  what  tunas 
may  oe  deposited  into  ac 
counts 


Clearer  guidance. 


led'er   ^..jiOarii;,e    :>r    ,cn(y-,rs 


Clearer  gudance  on  special  pay- 
ment circumstances 

Clearer     guidance     on     erKum- 
brance. 


GuidarK:e  on  notne  requirements. 

Notice  letter  requirements. 
Plain  language 

Plain  language 

Plain  language. 
Plain  language. 
Plain  language 


Plain  language 
Plain  language. 


Federal  Register/ Vol.  65,  No.  136 /Friday.  July  14,  2000 / Proposed  Rules 


43879 


Cross  Reference  With  Explanation  From  Current  to  Proposed  New  Citations— Continued 


Current  citation 


115  10(d) 


115.11 
115.12 
115.13 

115.14 
115.15 


New 
New 


.New 

New 

He* 

il 
NeA 

New 


New  citation 


115.518 

115.801 
115.801 
115.802 

115.600 

N/A 


115.001  

115.103-110 


115.200-221 
115.300-302 

115.303-312 


115.317-324 


115  328-332,  115.335-336 
115  >4C-  4-^4  


115  50G-504 


115.700 
115.701 
115.702 


Title 


If  I  decide  to  appeal  the  BIA's  de- 
cision after  my  hearing,  will  BIA 
restrict  my  account  during  the 
appeal? 

Funds  of  deceased  Indians  of  the 
Five  Civilized  Tribes. 

Funds  of  deceased  Indians  of  the 
Five  Civilized  Tribes. 

Assets  of  members  of  the  Agua 
Caliente  Band  of  Mission  Indi- 
ans. 

Do  I  have  a  right  to  appeal  any 
decision  made  under  this  part? 

N/A 


What  is  the  purpose  of  this  pari? 
Frequently  asked  questions. 


Administration  of  tribal  accounts. 
Basic  elements  of  IIM  accounts. 

Otrtaining  information  on  IIM  ac- 
:c>jnr!-,  jse  of  accounts  as  coJ- 
-ate^a  'c  a  loan  and  reports  to 

the   RS 
Persona^  aa'^iinisfative  concerns 
-ega^aing    mm    accounts,    e.g., 

changes      *os'     cr>ecKs      lec.e- 
Oents  estates  oeoosris   ei. 

W'tnorawirtg  'jias  from  IIM  ac- 
courw 

AdminisTralitx      ;:,*      sDecia       «, 
"ounis      Supervisee     aa.x>..;fis 
-minors    accounts     encumcie'eo 
accounts     sDecta-    oeposn    ac- 
counts 

Cfvii  proceoures  -ieces>i.a'"v  'H  re- 
sfncting  ex  otherwis*'  e^cum- 
Denng  ar  account 

Whc.  owns  the  records  asAcxiatec 
wrth  this  parf' 

Wha'  are  a  tnt*  s  otxigatKyis  re- 
garding rrjst  turic  'ecx>ros' 

How  KXtg  musi  a  "loe  neec  ''s 
•■ecoirJs ' 


Remarics 


Plain  language. 

Redesignated.  No  change. 
Redesignated.  No  change. 
Redesignated.  No  change. 

Plain  language. 

Section  deleted.  Information  col- 
lection requirements  have  tieen 

•    identified  for  clearance 

Explains  the  inclusion  of  tril)al 
trust  accounts  with  the  regula- 
tions specific  to  IIM  accounts. 

Pertains  to  tribal  and  individual 
accounts.  Meant  as  explanatory 
tool  for  service  constituency. 
Cor>cems  wtiat  monies  may  be 
deposited,  process  for  d^xs- 
iting,  and  investments/interest 
monies 

Clarifies  current  practice. 

Clarifies  understandings  and  cur- 
rent practice 

Clarifies  current  practice. 


Clarifies  cun«nl  practice 

Clarifies  current  practice. 
Clarifies  current  practice. 

Clarifies  current  practice. 


TDvioes     guidance     for     record 
ke6pir>g. 


'  None 


D  25  CFR  Parr  162 — Leasps  avd  Permits 
on  Indian  Lands 

The  purpose  of  this  part  is  to  descnbe 
the  authonties,  policies  and  procedures 
the  BIA  uses  to  grant,  approve  and 
administer  surface  leases  and  permits 
on  certain  lands  held  bv  the  Umted 
States  in  trust  for  tribes  and  individual 
Indiems  and  certain  lands  owned  by  the 
federal  government  It  revises,  amends 
and  entirely  replaces  the  existing  par* 
162,  and  implements  the  .\mencan 
Indian  Agricultural  Resource 


Management  Act  f  AIARMA),  25  USC 
3^03,  et  seq  with  regard  to  leases  on 
Indian  agncultural  land   With  re.';pectto 
those  regulations  governing  thf- 
admimstration  of  leases  on  specific 
reservation  lands,  the  proposed  rule  will 
not  effect  any  changes,  but  rather  will 
merely  renumber  those  sections 

The  .AIARMA,  enacted  in  December, 
1993,  requires  that  the  .Secretary 
conduct  all  "land  management 
activities  — defined  in  section  4(1 2)(D) 

to  include  the    administration  and 


supervision  of  agricultural  leasing  and 
permittine  activities,  including  a 
apter.Tiinat;   n  of  proper  land  use  *  *  * 
a  1  p .-^a . sa .  ad vertisement,  negotiation, 
cintrac  preparatirai,  collecting, 
recording  and  distributing  lease  rental 
receipts" — on  Indian  agricidtiu-al  lands 
in  accordance  with  agricultxu^  resource 
managemeni  ,   ans,  integrated  resource 
management  pians,  and  all  tribal  laws 
and  ordiiiances,  except  where  such 
compliance  would  be  contrary  to  the 
trust  responsibility  of  the  United  States. 
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Under  the  mandate  of  section  301  of 
the  AIARMA.  the  BIA  met  with  tribal 
representatives  to  produce  the  first  draft 
set  of  implementing  regulations  in 
March,  1994.  This  first  draft,  distributed 
for  comment  to  nearly  3000  addresses 
on  April  29,  1994,  did  not  consohdate 
the  leasing  and  grazing  provisions  of  25 
CFR  parts  162  and  166,  respectively. 
After  five  formal  hearings  across  the 
nation,  a  second  draft  regulation  was 
distributed  for  comment  on  June  28, 
1994.  This  draft  contained  leasing  and 
grazing  rules  in  a  single  part.  A  final 
draft  that  included  language  for  the 
proposed  subpart  D  was  distributed  on 
November  30,  1994,  and  published  in 
the  Federal  Register  as  a  proposed  rule 
on  June  17,  1996.  61  PR  30560-70.  The 
proposed  rule  was  withdrawn. 

Tnis  proposed  part  balances  the 
responsibilities  the  Secretary  has  as 
trustee  of  Indian  land  with  the  need  for 
tribes  and  individual  Indian  landowners 
to  exercise  maximum  control  over  their 
Indian  agricultiu^  lands  and  business 
affairs.  The  proposed  regulation 
includes  five  new  sections  that  clarify 
the  Secretary's  responsibilities  regarding 
business  leases  (Subpart  E), 
compensation  to  landowners  (Subpart 
F),  violation  of  lease  terms  (Subpart  H), 
leases  that  include  a  non-trust  interest 
(Subpart  J),  and  the  procediu^s  for 
handling  trespass  on  tribal  or  individual 
Indian  trust  lands  (Subpart  L).  It  does 
not  include  grazing  permits,  which  are 
covered  in  the  proposed  part  166. 

Several  tribes,  and  the  NCAI,  have 
suggested  that  the  Secretary  has 
discretion  under  existing  statutes  to 
permit  tribes  to  grant  their  own  short- 
term  leases  with  a  routine  BIA  approval 
process,  reserving  a  more  extensive 
review  and  approval  process  for  long- 
term  leases  that  may  adversely  affect  the 
preservation  of  tribal  culture  and 
society.  We  request  comments  on  how 
such  a  lease  approval  process  might 
work  under  existing  law,  in  light  of  the 
Secretary's  trust  responsibility. 

Subpart  A,  "Purpose  and 
Definitions,"  defines  key  terms  used 
throughout  the  proposed  regulation. 
These  terms  are  consistent  with  those 
found  in  the  AIARMA. 

Subpart  B,  "Lease  Provisions  and 
Requirements,  "  contains  general  rules 
and  principles  that  pertain  to  leases  of 
Indian  agricultiual  land.  Section  162.4 
would  clarify  the  existing  requirement 
that  lessees  comply  with  all  applicable 
tribal  laws  and  ordinances.  Failure  to 
comply  with  such  requirements  would 
be  considered  a  violation  of  the  lease. 
Also,  in  some  instances,  the  lessee 
would  be  required  to  provide  an 
environmental  baseline  siuvey  of  the 
property  in  order  to  protect  the  Indian 


landowner  from  potential  liability 
resulting  from  the  lessee's  use  of 
hazardous  materials  during  the  lease 
term.  Lessees  would  be  required  to 
provide  a  bond  for  each  lease  acquired, 
unless  the  Indian  landowner  requests 
that  the  BIA  waive  the  requirement. 

Many  tribes  and  individuals  have 
expressed  a  desire  that  the  ciurent 
practice  of  allowing  direct  payments  of 
lease  income  to  Indian  landowners  be 
continued  under  this  part.  The  BIA 
recognizes  the  utility  of  direct  payments 
and  does  not  propose  to  alter  the 
practice  at  this  time.  Nevertheless,  we 
continue  to  struggle  to  fashion  a  system 
that  acconunodates  both  the  ability  of 
the  Indian  landowner  to  receive  lease 
payments  directly  from  the  lessee  and 
the  Secretary's  legal  obligation  under 
the  American  Indian  Trust  Fund 
Management  Reform  Act  to  accoimt  for 
that  income.  The  BIA  believes  that  it 
may  be  sufficient  to  satisfy  both 
interests  by  establishing  direct  pay 
arrangements  for  leases  on  tribal  lands 
through  contracts  or  compacts  under  the 
Indian  Self  Determination  and 
Education  Assistance  Act  ("Self 
Determination  Act").  The  BIA  requests 
comments  on:  (1)  The  continued  need 
for  direct  payments  for  tribal  and 
individual  Indian  lands;  (2)  the 
advisability  of  contracts  or  compacts 
imder  the  Self  Determination  Act  as  the 
sole  method  for  direct  payments  to 
tribes;  and  (3)  the  compatibility  of  such 
payments  with  the  Secretary's  legal 
obligation  as  trustee  to  obtain  the 
information  regarding  payment  history 
that  is  needed  to  perform  the  necessary 
accoiuiting. 

Consistent  with  the  AIARMA,  the 
proposed  Subpart  B  would  make  clear 
that,  when  specifically  authorized  by  a 
tribal  resolution  that  establishes  a 
general  policy  for  leasing  of  Indian 
agricultural  lands,  the  Secretary,  with 
regard  to  such  leases,  will:  Provide  a 
preference  to  Indians  in  the  issuance  of 
agricultiiral  leases  and  permits;  waive  or 
modify  the  requirement  that  a  lessee 
provide  a  bond,  or  require  another  type 
of  surety;  and  approve  leases  of  tribally 
owned  agricultural  land  at  rates  set  by 
the  tribal  governing  body.  When  the 
tribal  resolution  defines  "highly 
fi^ctionated  individual  heirship  land," 
the  Secretary  may  waive  or  modify 
notice  requirements  pertaining  to  such 
land. 

Also  consistent  with  the  AIARMA, 
the  proposed  Subpart  B  would  provide 
that  individual  Indian  landowners  of  at 
least  50%  of  the  beneficial  interest  in  a 
tract  of  agricultural  land  could  exempt 
their  land  from  the  Secretary's 
implementation  of  the  tribal  general 


policy  discussed  above  by  submitting  a 
written  request  to  the  BIA. 

The  proposed  Subpart  B  preserves  the 
individual  Indian  landowner's 
flexibility  to  negotiate  his  or  her  own 
lease  terms,  subject  to  BIA  approval,  by 
allowing  multiple  tracts  of  trust  land  to 
be  combined  into  one  lease  and  by 
requiring  no  standard  lease  form.  Leases 
under  the  new  regulation  would  need  to 
conform  only  to  the  substantive 
requirements  outlined  in  the  subpart: 
individual  Indian  landowners  would  be 
able  to  use  any  lease  form  they  think 
best  serves  their  business  purposes. 

The  new  Trust  Asset  Accounting  and 
Management  System  (TAAMS).  an 
automated  accounting  system  cuirrently 
being  fielded  by  the  BIA,  will  greatly 
enhance  the  Secretary's  ability  to  collect 
and  manage  income  from  trust  assets. 
For  example,  as  outlined  in  the 
proposed  Subpart  B,  the  system  will 
allow  the  BIA  to  notify  Indian 
landowners  that  lessees  have  violated 
the  lease  by  failing  to  make  timely 
payment  and  that  late  payment 
penalties  have  been  assessed. 

Proposed  §  162.44  in  Subpart  B  would 
clarify  the  BIA  practice  of  reviewing  the 
lease  every  5  years  to  determine 
whether  an  adjustment  should  be  made 
to  the  lease  payments.  Several  tribes 
have  suggested  that  the  BIA  could  use 
the  Consumer  Price  Index  (CPI)  or  the 
Producer  Price  Index  (PPI)  to  determine 
lease  payment  adjustments.  However, 
recognizing  that  there  may  be  several 
appropriate  standardized  price 
indicators  by  which  the  adjustment 
could  be  based,  the  BIA  requests 
conunent  on  an  appropriate  method  of 
adjusting  lease  payments  under  the  new 
regulation. 

The  BIA  recognizes  that  Indian 
landowners  may  in  some  situations 
receive  maximum  value  from  their  trust 
lands  by  allowing  the  lessee  to  use  his 
or  her  leasehold  interest  as  collateral  for 
a  loan.  §  162.23  in  subpart  B  describes 
the  proposed  circumstances  under 
which  the  BIA  could  approve  a 
leasehold  mortgage  of  trust  property. 
Because  economic  conditions  and  local 
practices  vary  somewhat  among  regions, 
the  BIA  requests  comment  on  the  extent 
to  which  the  proposed  §  162.23  supports 
Indian  landowners'  business  activities, 
reflects  current  business  practices  and 
allows  the  Secretary  to  fulfill  trust 
responsibilities. 

The  proposed  subpart  B  would  allow 
a  lessee  to  assign  his  interest  in  a  lease 
that  is  subject  to  a  leasehold  mortgage 
to  a  party  other  than  the  mortgagee  if  the 
assignee  agrees  to  be  bound  by  the  terms 
of  the  lease.  In  such  cases,  the  lease  may 
provide  the  Indian  landowner  with  a 
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light  of  first  refusal  on  the  assignment 
nf  the  leasehold  interest. 

The  new  subpart  B  also  proposes  to 
jcquire  that  all  leases  with  a  lease  term 
gj  eater  than  one  year  be  recorded  in  the 
HlAs  Land  Titles  and  Records  Office 
(LTRO). 

Subpart  C.  "Process  for  Obtaining  a 
Lease."  highlights  the  policy  of 
providing  for  maximum  Indian 
landowner  control  consistent  with  the 
Secretar\'s  trust  responsibilities.  Under 
the  proposal,  the  Indian  landowner  is 
primarily  responsible  for  leasing  Indian 
land,  with  the  assistance  and  approval 
(if  the  Secretary.  The  regulation  would 
( hange  current  practice,  not  addressed 
in  the  existing  part  162  regidations,  in 
that  the  BIA  woidd  no  longer  give 
c  onditional  lease  approvals.  However, 
the  proposed  provision  preserves 
flexibility  in  business  affairs  by 
providing  that  Indian  landowners  may 
c  ontract  to  lease  land  at  a  future  date, 
with  the  contract  specifying  essential 
lease  terms  and  any  conditions  to  be 
satisfied — such  as  National 
Environmental  Policy  Act  (NEPA) 
compliance — before  the  Secretary  would 
approve  the  lease.  Subpart  C  would  also 
relieve  parents,  guardians  or  others 
acting  in  a  legal  capacity  in  place  of  a 
parent  from  the  requirement  to  obtain  a 
lease  to  use  Indian  agricultural  lands 
owned  entirely  by  their  minor  children 
when  certain  conditions  are  met. 

In  order  to  provide  maximum 
protection  for  all  trust  property 
beneficiaries,  in  situations  where  an 
Indian  landowner  does  not  own  a  100% 
interest  in  trust  land,  the  proposed 
§  162.67  in  subpart  C  would  require  that 
the  Indian  owner  of  the  fractionated 
interest  obtain  a  lease  from  all  co- 
owners  of  the  land  before  using  the  land 
exclusively  for  his  or  her  own  purposes. 
The  BIA  recognizes  the  unique  burdens 
placed  on  potential  users  of  fractionated 
land,  and  requests  conunent  on  the 
proposed  requirement. 

Subpart  D,  "Granting  a  Lease," 
restates  the  statutory  mandate  that  tribes 
and  individual  Indians  may  grant  a 
lease  of  their  own  trust  lands  with  the 
Secretary's  approval.  It  clarifies  who 
may  represent  an  individual  Indian 
landowner  in  granting  a  lease  when,  for 
example,  the  landowner  is  a  minor  or 
unable  to  manage  his  or  her  own  affairs 
due  to  illness  or  other  incapacity.  The 
subpart  also  allows  the  Secretary  to 
protect  trust  assets  by  granting  a  short- 
term  revocable  permit  for  a  third  party 
to  enter  trust  lands  in  certain  situations, 
such  as  where  it  is  not  practical  to 
provide  notice  to  every  Indian 
landowner. 

Subpart  E,  "Business  Leases."  covers 
both  ground  leases  and  leases  of 


developed  land  for  purposes  other  than 
farming,  grazing,  or  use  as  an  individual 
homesite.  Under  the  proposed  subpart, 
entities  seeking  to  lease  Indian  land  for 
business  purposes  would  negotiate 
terms  directly  with  an  Indian 
landowner,  but  the  lease  would 
continue  to  be  approved  by  the 
Secretary.  The  proposed  rule  provides 
that  business  leases  generally  must 
require  that  the  lessee  pay  fair  rental 
value;  exceptions  are  clearly 
enumerated  and  would  require  the 
Secretary's  approval. 

Although  in  most  instances 
assigiunents,  sublets,  or  mortgages  of 
business  leases  would  require  our 
approval.  Subpart  E  would  allow  Indian 
landowners  considerable  flexibility  to 
support  commercial  or  residential 
development  on  Indian  lands.  However, 
several  tribes  have  suggested  that 
business  subleases  should  be  routinely 
approved  by  the  BIA  when  income 
under  the  sublease  is  set  below  a  certain 
amoimt.  The  BIA  must  balance  the 
additional  business  flexibility  this 
proposal  might  provide  Indian 
landowners  against  its  trust  obligations 
and  requirements  of  federal  law. 
Therefore,  the  BIA  seeks  comment  on 
the  proposal  that  business  subleases  of 
less  than  $250,000  under  subpart  E  be 
routinely  approved  by  the  BIA. 

Subpart  F,  "Compensation  to  Indian 
Landowners,"  details  what  the  BIA 
would  do  with  rent  payments  received 
from  lessees  of  Indian  land.  Several 
tribes  have  suggested  that  the  BIA 
should  apportion  lease  revenues  to 
beneficiaries  based  on  the  productivity 
of  a  tract  in  situations  where  the  lease 
includes  several  discrete  parcels  of  land. 
The  proposed  regulation  would 
continue  the  current  BIA  practice  of 
prorating  lease  revenue  based  on  the 
niunber  and  size  of  the  tracts  in  relation 
to  the  total  leasehold,  then  distributing 
revenue  to  each  owner  according  to  his 
or  her  fractional  share  of  each  tract. 
Recognizing  that  the  method  used  for 
distributing  trust  property  income  has 
significant  impact  on  Indian 
landowners,  the  BIA  requests  comments 
on  methods  to  divide  lease  income  fi-om 
multi-tract  leases. 

Subpart  G,  "Administrative  Fees," 
contains  a  table  of  administrative  fees 
the  BIA  proposes  to  charge  for 
approving  leases  and  related 
documents.  The  subpart  would  allow 
the  BIA  to  waive  all  or  part  of  an 
administrative  fee  in  certain 
circumstances,  and  would  allow  a  tribe 
to  establish  and  collect  its  own  schedule 
of  administrative  fees. 

Consistent  v«th  its  responsibility  as 
trustee,  the  BIA  would  assume 
affirmative  responsibilities  in  the  event 


the  lessee  violates  the  terms  of  the  lease 
in  Subpart  H,  "Lease  Violations."  In  this 
subpart,  when  reasonable  groxmds  exist 
based  oh  facts  known  to  us,  the 
Secretary  would  reserve  the  right  to 
enter  onto  leased  land  with  or  without 
prior  notice  to  the  lessee  to  enforce 
compliance  with  the  lease  provisions 
and  to  protect  trust  assets.  In  the  event 
of  a  lease  violation,  the  BIA  would  give 
the  lessee  notice  by  certified  mail  of  the 
violation  and  specific  period  of  time  to 
correct  it.  If  the  violation  is  not 
corrected,  the  BIA  may  take  action  up  to 
and  including  canceling  the  lease  and 
ordering  the  lessee  to  vacate.  Subpart  I, 
"Appeals,"  outlines  general  appeal 
procedvues  by  reference  to  25  CFR  Part 
2,  "Appeals  From  Administrative 
Actions.". 

Proposed  Subpart  J,  "Non-Trust 
Interests,"  would  assert  that  the 
Department  has  constructive  authority 
to  grant  or  approve  only  leases  of  trust 
interests  in  Indian  land;  under  the 
proposed  regulation,  undivided  non- 
trust  interests  in  Indian  land  would  be 
leased  directly  fi'om  owners  of  these 
interests.  The  proposed  regulation 
would  clarify  that  the  Secretary  has  no 
obligation  to  lease  or  collect  rental 
payments  for  the  non-trust  interests  in 
Indian  lands.  Payments  for  the  non-trust 
interests  would  be  made  according  to 
the  terms  negotiated  between  the  lessee 
and  the  owmers  of  the  non-trust 
interests. 

We  recognize  that  the  fractionation  of 
ownership  of  Indian  lands  has  made  the 
leasing  of  Indian  lands  for  trust 
beneficiaries  more  complex. 
Additionally,  the  Secretary's  trust 
obligation  to  lease  Indian  lands  does  not 
run  to  the  owners  of  undivided  non- 
trust  interests.  Not  only  does  the  BIA 
lack  statutory  authority  to  lease  or 
collect  rental  payments  on  behalf  of 
such  interests,  but  we  may  not  know 
who  the  ciurent  owners  are  because  we 
do  not  maintain  or  update  non-trust 
ownership  records  after  the  title  passes 
from  Indian  ownership.  Nevertheless, 
there  may  be  a  non-trust  obligation  to 
account  to  the  owners  of  the  non-trust 
interests  for  the  income  from  leases  on 
the  undivided  land  received  on  behalf 
of  Indian  landowners.  Were  the  BIA  to 
imdertake  this  accounting,  the 
additional  workload  burden  could  not 
be  met  with  existing  resources,  and  our 
ability  to  lease  fractionated  Indian  lands 
on  behalf  of  the  Indian  owTiers  would  be 
severely  ciutailed.  This  would  be 
detrimental  to  the  Secretary's  ability  to 
meet  the  trust  responsibility  to  Indian 
landowners.  We  request  comments  on 
how  to  resolve  the  conflict  between  the 
interests  of  the  owners  of  non-trust 
interests  in  the  activity  on  the 
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undivided  lands,  and  the  Secretary's 
trust  responsibility  to  Indian 
landowners. 

As  trustee,  the  BIA  must  determine 
the  fair  annual  rental  value  of  Indian 
land  in  order  to  assist  Indian 
landowners  in  negotiating  a  lease  with 
potential  lessees  and  to  allow  the 
Secretary  to  determine  if  a  lease  is  in  the 
best  interest  of  the  landowner.  Subpart 
K,  "Valuation,"  would  allow  the  BIA  to 
determine  fair  annual  rental  value  for  a 
lease  of  Indian  land  by  appraisal, 
advertisement,  competitive  bidding  or 
any  other  appropriate  method  that  is 
consistent  with  the  Uniform  Standards 
of  Professional  Appraisal  Practices 
(USPAP).  The  BIA  does  not  intend  to 
specify  in  part  162  the  method  for 
appraising  Indian  land;  flexibility  in 
choosing  an  appraisal  method  would 
allow  the  Secretary  to  most  effectively 
discharge  his  responsibility  as  trustee. 


Leases  of  Indian  agricultural  lands 
generally  must  bring  the  landowner  fair 
annual  rental  value.  The  proposed 
subpart  K  would  clarify  the  statutory 
authority  allowing  the  Secretary  to 
approve  a  lease  of  individually  owned 
Indian  land  at  less  than  fair  annual 
rental  value  when,  for  example,  the 
lease  is  for  religious,  educational, 
recreational  or  another  public  purpose, 
or  when  the  lease  is  for  a  homesite  for 
a  person  related  to  the  individual  Indian 
landowner.  The  Secretary  also  would 
approve  a  lease  of  tribal  land  at  less 
than  fair  annual  rental  if  certain 
conditions  are  met.  In  each  instance,  the 
Secretary  would  be  required  to 
determine  that  approving  the  lease  at 
less  than  fair  aimual  rental  value  is  in 
the  best  interest  of  the  tribe  or 
individual  Indian  landowner. 

Under  the  proposed  subpart  L, 
"Trespass,"  the  BIA  would  investigate 


accidental,  willful  or  incidental  trespass 
by  third  parties  onto  Indian  agricultural 
land  and  would  have  the  authority  to 
assess  penalties  or  seek  damages  against 
the  trespasser  or  seize  or  impound  the 
trespasser's  property.  The  proposed  rule 
would  establish  a  civil  penalty  for 
trespass  that  is  consistent  with  the 
AIARMA.  Tribes  that  adopt  the 
provisions  of  subpart  L  would  have 
concurrent  jurisdiction  with  the 
Secretary  to  enforce  the  new  trespass 
provisions.  Tribes  may  also  request  that 
the  BIA  allow  a  tribal  court  to  prosecute 
trespass  on  Indian  agricultural  land. 

Subpart  M  of  the  proposed  regulation 
would  simply  renumber  existing 
regulations  governing  administration  of 
leases  on  specific  reservation  lands;  it 
does  not  propose  to  effect  any  changes 
to  those  existing  provisions. 


Cross  Reference  With  Explanation  From  Current  to  Proposed  New  Citations 


Current  citation 


New  citation 


Title 


Remarks 


162.1 
162.2 


162.3  

162.4  

162.5(a) 

162.5(b) 

162.5(b)(1)  

162.5(b)(2)&(3) 


162.5(c)  

162.5(c)(1)(2)(3) 

162.5(d) 

162.5(6) 

162.5(f) 


162.5(g)(1)(2)(3) 


162.2  ... 

162.70  . 

162.71  . 

162.72  . 

162.73  . 
162.70  . 
162.68  . 

162.18  . 
162.83. 

162.80  . 

162.83  . 
162.152 

162.45  . 

162.46  . 

162.51  . 
162.27  . 

162.41  . 

162.42  . 
162.26  . 


What   key  terms  do   I   need   to 

know? 
Who  may  grant  a  lease? 

Who  may  represent  an  individual 
Indian  landowner  in  grant  a 
lease? 

May  an  emancipated  minor  grant 
a  lease  on  his  or  her  own  In- 
dian land? 

When  may  the  Secretary  grant 
permits  on  behalf  of  individual 
landowners? 

Who  can  grant  a  lease? 


Do  the  parents  or  guardian  of  mi- 
nors who  own  Indian  land  have 
to  obtain  a  lease  before  using 
the  land? 

Is  there  a  standard  lease  form? 

How  much  rent  must  a  lessee 
pay? 

What  types  of  leases  are  covered 
by  this  subpart? 

How  much  rent  must  a  lessee 
pay? 

Will  BIA  ever  grant  or  approve  a 
lease  at  less  than  fair  annual 
rental? 

Must  a  bond  be  submitted  for  a 
lease? 

How  do  we  determine  the  amount 
of  the  bond? 

Is  insurance  required  for  a  lease? 

How  long  is  a  lease  term? 

To  whom  are  lease  payments 
paid? 

May  a  lessee  send  a  lease  pay- 
ment directly  to  the  Indian  land- 
owner? 

Are  there  specific  provisions  that 
must  be  included  in  a  lease? 


More  extensive  definitions  listing. 

Cross  references  differing  authori- 
ties for  granting  leases. 


IrKludes  general  provisions  for 
trittes,  Indian  landowners,  and 
the  BIA. 

Qualifies  use  as  one  that  directly 
benefits  the  children. 


Plain  language. 

Includes  exceptions  to  fair  annual 

rental  rate. 
Included   under   business   leases 

as    separate    and    apart    from 

usual  agricultural  leaseholds 
IrKludes  lease  payments  for  less 

than  fair  annual  rental  rate. 


Plain  language. 

Plain  language. 

Describes  types  of  insurance. 
Plain  language. 


Descrit)es  current  practice.  Com- 
ments are  requested 

Same  obligations,  plain  language 
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Cross  Reference  With  Explanation  From  Current  to  Proposed  New  Citations— Continued 


Current  citation 


162.5(h)(1)(2) 

162.6  

162.7  

162.8  

162.9  


162.10  

162.11  

162.12(a)(b) 


162.12(c) 
162.12(d) 

162.13(a) 


162.13(b) 

162.13(b)(1)(2) 
162.14  


162.15 
162.16 
162.17 
162.18 
162.20 


New 

New 
New 
New 

New 

New 

rJew 
New 

fJew 
t4ew 

New 

New 


New  citation 


162.42 

162.10 

162.10 

162.27 

162.30 

162.31  

162.17  

162.26 

162.21  

162.22  

162.25 

162.114  

162.110  

162.111  

162.122  

162.123  

162.190  

162.191  

162.192 

162.193 

162.194 

162.4-162.9  

162.14-162.16  ... 
162.36-162.43  ... 
162.50-162.52  ... 

162.80-162.91  ... 

162.100-162.102 

162.124-162.127 
162.128-162.128 

162  140-162.147 
162.150-162.152 

162.160-162.179 
162.180  


II 

F.  25  CFR  Part  166— Grazing  Permits  on 

Indian  Lands 

The  purpose  of  this  part  is  to  describe 
the  authorities,  policies  and  procedures 
the  Secretary  uses  to  grant,  approve  and 


Title 


Remarks 


May  a  lessee  send  a  lease  pay- 
nnent  directly  to  ttie  Indian  land- 
owner? 

How  is  a  lease  on  Indian  land  ot)- 
tained? 

How  is  a  lease  on  Indian  land  ac- 
quired? 

How  long  is  a  lease  term? 

What  happens  to  improvements 
constructed  on  Indian  lands 
when  the  lease  has  been  termi- 
nated? 

What  happens  if  the  improve- 
ments are  not  removed  within 
the  specified  time  period? 

Can  more  than  one  tract  of  land 
be  combined  into  one  lease? 

Are  there  specific  provisions  that 
must  be  included  in  a  lease? 

Can  a  lease  t>e  amended,  modi- 
fied, assigned,  transferred,  or 
sublet? 

Can  a  lease  be  used  as  collateral 
for  a  leasehold  mortgage? 

Can  the  encumbrancer  assign  the 
leasehold  interest  after  a  sale 
or  foreclosure  of  an  approved 
encumbrance? 

Are  there  any  other  administrative 
or  tribal  fees,  taxes  or  assess- 
ments that  must  be  paid? 

Are  there  administrative  fees  for  a 
lease? 

How  are  administrative  fees  de- 
termined? 

What  happens  if  a  violation  of  a 
lease  occurs? 

What  will  a  written  notice  of  viola- 
tion contain? 

Crow  Reservation 

Fort  Belknap  Reservation 

Cabazon,  Augustine,  et  al. 

Cotorado  River  Reservation 

Salt  River  and  San  Xavier  Res- 
ervations 

Applicability  of  tribal  laws 

Procedures  for  recording  lease 

Time  and  form  of  rental  payments 

Types/disposrtion  of  bonds  ac- 
cepted 

General  provisions  of  business 
leases 

Receipt  and  distritxjtion  of  rental 
payments 

Process  for  curing  lease  violations 

Emergency  actrans  tjy  the  Sec- 
retary 

Non-tnjst  property  interests 

Determination  of  fair  annual  rental 
rate 

Trespass  Provisions 

Who  owns  records  associated  w/ 
this  part? 


Describes  cun^nt  practice.  Com- 
ments are  requested. 

Includes  negotiated  &  bid  leases. 

Includes  negotiated  &  btd  leases. 

Includes  all  term  variables. 
Plain  language   Disposition  of  im- 
provements in  all  events. 


Plain  language. 

Conservation    concerns    inclusive 

in  listing  of  lease  provisions. 
Plain  language 


Plain  language. 
Fuller  explanation 

Fuller  explanation. 

Plain  language. 

Use  of  explanatory  table. 

Break-down  of  explanation. 


Redesignated. 
Redesignated 
Redesignated. 
Redesignated. 
Redesignated. 


No  change. 
No  change. 
No  change. 
No  change. 
No  change. 


Clarffies  current  practrce 
Clarifies  current  practice 
Clarifies  current  practice 
Clarifies  current  practice 

Clarifies  current  practice 

Clarifies  current  practice 

Clarifies  current  practrce 
Clarifies   property   protectkxi    re- 
sponsibility of  the  Secretary. 
Clarifies  current  practice 
Clarifies  current  practice. 

Responds  to  AIARMA  direction. 
Responds  to  fteld  question 


administer  grazing  permits  on 
agricultiual  lands  that  are  restricted 
against  alienation  or  are  held  by  the 
United  States  in  trust  for  federally 
recognized  Indian  tribes  and  individual 


Indians,  and  certain  lands  owned  by  the 
federal  government.  It  revises  and 
entirely  replaces  the  existing  part  166, 
and  implements  the  AIARMA,  25  U.S.C. 
3703,  et  seq..  with  regard  to  grazing 
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permits  on  Indian  agricultural  land  and 
education  in  agriculture  management. 

Under  the  mandate  of  section  301  of 
the  AIARMA,  in  consultation  with  tribal 
representatives,  the  BIA  developed  a 
first  draft  of  regulations  to  address 
grazing  permits  on  Indian  agricultural 
land  in  1994.  The  history  of  this  process 
is  described  above  under  the  proposed 
25  CFR  Part  162— Leases  and  Permits  on 
Indian  Land. 

This  proposed  part  balances  the 
Secretary's  responsibilities  as  trustee  of 
Indian  land  and  resources  with  the  need 
for  Indian  tribes  and  individual  Indian 
landowners  to  exercise  control  over 
their  agricultural  trust  lands  and 
business  affairs.  The  proposed 
regulation  is  organized  to  include 
twelve  subparts  for  the  convenience  of 
the  reader.  The  expanded  proposed 
sections  would  clarify  existing  policy 
and  procedures  governing  the 
administration  of  grazing  permits  on 
Indian  agricultural  lands  and  is 
intended  to  bring  consistency  to  the 
administration  of  grazing  permits  across 
the  BIA.  This  part  does  not  include 
surface  leases  and  permits  for  piuposes 
other  than  grazing,  which  are  covered  in 
the  proposed  part  162. 

Subpart  A,  "Purpose  and 
Definitions,"  defines  key  terms  used 
throughout  the  proposed  regulation. 
These  terms  are  consistent  with  those 
found  in  the  AIARMA. 

Subpart  B,  "Grazing  Permit 
Requirements,"  describes  general 
requirements  and  principles  for 
obtaining  a  permit,  obtaining  a  permit 
(leasehold)  mortgage,  modifying  and 
assigning  a  permit,  and  subpermitting. 
These  general  grazing  permit  provisions 
would  be  consistent  with  their 
corresponding  leasing  provisions 
proposed  under  25  CFR  Part  162 — 
Leases  and  Permits  on  Indian  Land. 

The  duration  of  permits  is  addressed 
in  proposed  §  166.107.  This  section 
would  recognize  the  authority  of  tribes 
to  determine  the  duration  of  permits  on 
tribal  lands.  Under  the  AIARMA, 
grazing  permits  would  be  generally 
granted  for  a  period  of  ten  years,  unless 
a  longer  term  of  up  to  25  years  is 
appropriate. 

This  proposed  subpart  would  assert 
that  the  Department  has  constructive 
authority  to  grant  or  approve  only 
permits  of  trust  interests  in  Indian 
lands.  Non-trust  interests  in  Indian 
lands  would  be  treated  in  the  seime 
manner  as  provided  in  the  proposed  25 
CFR  Part  162 — Leases  and  Permits  on 
Indian  Land.  Like  the  proposed 
provisions  for  part  162,  the  Secretary 
may  have  a  non-trust  obligation  to  the 
owners  of  the  non-trust  interests  to 
account  for  the  trust  income  received  on 


behalf  of  Indian  landowners  from 
permits  on  the  undivided  lands.  We 
request  comments  on  how  to  resolve  the 
conflict  between  the  owners  of  non-trust 
interests  on  undivided  lands,  aiid  the 
Secretary's  trust  responsibility  to  Indian 
landowners. 

To  ensure  the  preservation  and  proper 
use  of  trust  lands,  the  proposed  subpart 
B  would  make  clear  that,  under  the 
AIARMA,  the  Secretary  would  require 
permittees  to  conduct  grazing 
operations  in  accordance  with  tribal 
goals  and  priorities  for  multiple  use, 
sustained  yield,  agricultural  resource 
management  planning  and  sound 
conservation  practices.  Subpart  B  would 
also  require  permittees  to  fulfill  all 
financial  obligations  to  the  Indian 
landowners  and  to  conduct  only  those 
activities  authorized  by  the  grazing 
permit.  Failure  by  a  permittee  to  meet 
these  expectations  may  result  in  an 
imposition  of  fines  or  penalties  under 
subpart  H,  "Permit  Violations"  or 
subpart  I,  "Trespass"  of  the  proposed 
regulation  to  protect  the  interests  of  the 
Indian  landowners. 

Subpart  C,  "Land  Operations  and 
Management,"  describes  how  the  BL\ 
proposes  to  clarify  how  range  units  and 
grazing  capacity  are  established  in 
consultation  with  Indian  landowners. 
Section  166.205  of  the  subpart  changes 
current  practice  in  that  the  BIA  would 
no  longer  include  non-permitted  land  in 
the  calculation  of  grazing  capacity, ^ut 
rather  would  limit  the  determination  of 
grazing  capacity  to  the  Indian  land  that 
is  included  in  the  permit. 

All  grazing  permits  issued  under  this 
proposed  part  would  have  to  be 
consistent  with  an  agricultural  resource 
management  plan  prepared,  in 
accordance  with  the  AIARMA,  by  a  tribe 
or  by  the  BIA  in  consultation  with  a 
tribe.  To  ensiue  that  a  permittee's 
intended  objectives  regarding  animal 
husbandry  and  other  grazing  issues 
represent  soimd  practice,  the  regulation 
proposes  that  a  conservation 
management  plan  be  developed  for  each 
permit.  The  conservation  management 
plan  would  be  consistent  with  the 
tribe's  approved  agricultural  resource 
management  plan. 

Subpart  D,  "Tribal  Policies  and  Laws 
Pertaining  to  Permits,"  consistent  with 
the  AIARMA,  would  make  clear  that 
when  authorized  by  an  appropriate 
tribal  resolution,  the  Secretary  will 
comply  with  certain  general  policies 
pertaining  to  permitting  on  Indian 
agricultural  lands  as  described  above 
with  respect  to  the  proposed  regulations 
for  25  CFR  Part  162-Leases  and  Permits 
on  Indian  Land.  Also  consistent  with 
the  AIARMA  and  the  proposed 
regulations  for  part  162,  the  proposed 


subpart  D  would  provide  that  the  Indian 
landowners  of  at  least  50%  of  the 
beneficial  interest  in  a  tract  of 
agricultural  land  could  exempt  their 
land  from  the  Secretary's 
implementation  of  a  tribe's  general 
policy  by  submitting  a  written  request  to 
the  BL\. 

Under  proposed  subpart  D,  tribal  law 
and  ordinances,  including  laws 
regulating  the  environment,  cultural  or 
historic  preservation,  land  use  and  other 
activities  under  tribal  jurisdiction,  will 
apply  to  grazing  permits  on  Indian 
agricultiual  lands  unless  such  tribal 
laws  and  ordinances  are  prohibited  by 
federal  law.  Tribes  are  responsible  for 
enforcing  tribal  laws  and  ordinances 
pertaining  to  Indian  agricultural  lands 
with  the  assistance  of  the  Secretary. 

Subpart  E.  "Grazing  Rental  Rates," 
would  preserve  the  ability  of  tribes  to 
establish  grazing  rental  rates  on  tribal 
lands.  The  BIA  would  continue  to  set 
the  grazing  rental  rates  for  individually 
owned  Indian  land.  The  subpart 
clarifies  the  procedures  by  which  tribes 
may  set  grazing  rental  rates  higher  or 
lower  than  BIA's  established  fair  annual 
rental  rate. 

As  trustee,  the  Secretary  must 
determine  the  fair  annual  rental  value  of 
Indian  trust  lands  in  order  to  assist 
Indian  landowners  in  negotiating 
permits  with  potential  permittees  and  to 
determine  if  a  permit  is  in  the  best 
interest  of  the  landowner.  The  proposed 
subpart  E  clarifies  that  the  BIA  would 
determine  fair  annual  rental  value  for 
grazing  permits  on  trust  lands  by 
appraisal,  advertisement,  competitive 
bidding  or  any  other  appropriate 
method  that  complies  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practices  (USPAP).  The  BIA  does  not 
intend  to  specify  in  part  166  the 
particular  method  for  appraising  trust 
land;  rather,  ensuring  flexibility  in 
choosing  an  appraisal  method  would 
allow  the  Secretary  to  most  effectively 
discharge  his  responsibility  as  trustee. 

As  they  have  with  regard  to  the 
proposed  25  CFR  Part  162 — Leases  and 
Permits  on  Indian  Land,  many  tribes 
have  expressed  a  desire  that  grazing 
rental  payments  be  made  directly  to 
Indian  landowners  under  this  proposed 
part.  As  stated  with  regard  to  the 
proposed  25  CFR  part  162,  we  recognize 
the  utility  of  direct  payments  and  do  not 
propose  to  alter  the  practice  at  this  time. 
Nevertheless,  we  continue  to  struggle  to 
fashion  a  system  that  accommodates 
both  the  ability  of  the  Indian  landowner 
to  receive  lease  payments  directly  from 
the  lessee  and  the  Secretary's  legal 
obligation  under  the  American  Indian 
Trust  Fund  Management  Reform  Act  to 
accoimt  for  that  income.  The  BIA 
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believes  that  it  may  be  sufficient  to 
satisfy  both  interests  by  establishing 
direct  payment  arrangements  for  leases 
on  tribal  lands  through  contracts  or 
compacts  under  the  Self  Determination 
Act.  The  BIA  requests  comments  on:  (1) 
The  continued  need  for  dirett  payments 
on  tribal  and  individual  Indian  lands; 
(2)  the  advisability  of  contracts  or 
compacts  under  the  Self  Determination 
Act  as  the  sole  method  for  direct 
payments  to  tribes;  and  (3)  the 
compatibility  of  such  payments  with  the 
Secretary's  legal  obligation  as  trustee  to 
obtain  the  information  regarding 
payment  history  that  is  needed  to 
perform  the  necessary  accounting. 

In  subpart  E,  §  166.425  also  proposes 
that  the  BIA  would  prorate  grazing 
rental  payments  made  to  each  owner 
according  to  his  or  her  fractional  share 
of  each  permitted  tract  of  Indian 
agricultural  land.  Several  tribes  have 
suggested  that  the  BIA  should  apportion 
grazing  permit  revenues  to  beneficiaries 
based  on  the  productivity  of  a  tract  in 
situations  where  the  grazing  permit 
includes  several  discreet  parcels  of  land. 
Recognizing  that  the  method  used  for 
distributing  trust  income  has  significant 


impact  on  Indian  landowners,  the  BIA 
requests  comments  on  methods  to 
prorate  grazing  rental  payments  in  this 
manner. 

Subpart  F,  "Administrative  and  Tribal 
Fees,"  would  provide  a  schedule  of 
administrative  fees,  which  varies  based 
on  the  dollar  value  of  the  permit.  The 
subpart  provides  a  minimum  and 
maximum  administrative  fee  amount. 
The  BIA  would  continue  to  be  able  to 
waive  such  administrative  fees.  This 
subpart  also  would  acknowledge  that 
tribes  may  establish  and  collect  their 
own  administrative  fees. 

Subpart  G,  "Bonding  and  Insurance 
Requirements",  would  clarify  current 
BIA  practices  by  requiring  that  a  bond 
be  provided  for  each  permit  acquired  to 
ensiu"e  performance  and  compliance 
with  permit  terms.  Upon  request  of  an 
Indian  landowner,  the  BIA  may  waive 
the  bond  requirement.  For  permits  on 
tribal  lands,  the  proposed  subpart 
recognizes  the  tribe's  ability  to  negotiate 
the  form  of  the  bond. 

Subpart  H,  "Violations,"  would 
provide  for  action  to  be  taken  by  the 
Secretary  should  we  learn  that  a 
violation  of  the  terms  of  a  grazing 


permit  has  occurred.  This  subpart  is  the 
same  as  the  requirements  stated  above 
in  the  proposed  25  CFR  Part  162-Leases 
and  Permits  on  Indian  Land. 

Subpart  I,  "Trespass,"  defines 
trespass  under  a  grazing  permit  to 
include  any  unauthorized  occupancy, 
use  of  or  action  on  Indian  agricultural 
or  government  lands  assigned  to  the 
control  of  a  tribe.  Like  the  proposed  25 
CFR  part  162-Leases  and  Permits  on 
Indian  Land,  above,  this  subpart  would 
describe  the  process  for  trespass 
notification,  enforcement,  actions  and 
penalties,  damages  and  costs. 

Subpart  I,  "Appeals,"  notifies  readers 
that  BLA  decisions  may  be  appealed 
under  25  CFR  part  2. 

Subpart  K,  "Records"  clarifies  that 
records  generated  for  the  fulfillment  of 
this  part  are  the  property  of  the  United 
States  and  must  be  maintained 
according  to  approved  records  retention 
procedures. 

Subpart  L,  Agriculture  Education, 
Education  Assistance,  Recruitment,  and 
Training  would  outline  the  provisions 
for  implementing  subchapter  II  of  the 
ALARMA,  Education  in  Agriculture 
Management. 


Cross  Reference  With  Explanation  From  Current  to  Proposed  Citations 


Current  citation 


166.1 
166.2 

166  3 

166.4 


New  citation 


166.5  

166.6  

166.7  

166.8  

'I 

166.9  

I  '   • 

i; 

166  10  ... 

166.11(a) 
166.11(b) 


166.002  ... 

V) 

166.001  ... 
166.106  ... 

166.300  ... 

166.202  ... 
166.204  ... 

166.102  ... 
166.100  ... 
166.102(b) 

166.118  ... 

166.117  ... 

166.118  ... 

116.119  ... 


Title 


Remarks 


What  terms  do  I  need  to  know?  ... 
Authority 

What  is  the  purpose  of  this  part? 

What    provisions    must    be    con- 
tained in  a  permit? 


What  trittal  policies  will  we  apply 
to  permitting  on  Indian  agricul- 
tural lands?. 

How  is  a  range  unit  created?  

When  is  grazing  capacity  deter- 
mined?. 

Who  can  grant  a  permit? 


Must  Indian  owners  of  Indian  land 
obtain  a  permit  before  using 
land  for  grazing  purposes?. 

Who  can  grant  a  permit? 


How  do  I  acquire  a  permit  through 
tribal  allocation? 

How  do  I  acquire  a  permit  on  In- 
dian land? 

How  do  I  acquire  a  permit  ttirough 
tribal  allocation? 

How  do  I  acquire  a  permit  through 
negotiation? 


More  extensive  definition  listing. 

Listing  of  citations  only  No  nar- 
rative provided 

Encompasses  objectives  and 
goals  of  rulemaking 

Permit  forms  include  all  nec- 
essary information  on  applk:a- 
ble  regulations,  exemptions, 
and  scope  of  activity  permitted 
through  the  form. 

Qualifies  tribal  jurisdiction  over 
permitting  process. 

Plain  language. 
Plain  language. 

Incorporates  authority  of  the  BIA 
to  grant  permits  on  certain 
lands 

Explains  those  lands  exempt  from 
BIA  permit  requirements. 

Explains  BIA  authority  to  grant 
(permits  to  various  indivkJuals 
upon  permission  from  trit)e  or 
coun(s)  of  competent  jurisdic- 
tkxi. 

More  detailed  explanation  of  eligi- 
twlity  requirements  for  tribal  allo- 
cations. 

Plain  language. 

Plain  language. 
Plain  language. 
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Current  citation 


New  citation 


TiUe 


Remarks 


166.12 
166.13 


166.14  .... 
166.15(a) 


166  15(b) 
166  16  .... 


166.17 


166.18 


166.19 


166  20(a) 
166.20(b) 
166.21   .... 


166  22 
166.23 

166.24 

166.25 

New  .... 
New  .... 


New 

New 
New 


166.206 
166.401 
166.404 

166.405 

166.406 


166.107 
166.136 


166.138 

166.702 
166.112 

166.208 
166.209 

166.504 

166.502 
166.112 

166.600 
166.607 
166.421 

166.504 
166.205 


166.800-819 


166.207 


166.124  

166.128-135 

166.300-304 

166.410-^22 
166.601-605 


What  livestock  can  I  graze  on  per- 
mitted Indian  land? 

How  does  the  Secretary  establish 
grazing  rental  rates'' 

Wtwse  grazing  rental  rate  will  be 
eippiicabie  'Of  a  oermit  on  tnbal 
land  ' 

Whose  grazifiQ  -entai  -av  will  be 
appiicdDie  'or  d  r)e''nn  on  indi- 
vidually owned  Indian  land? 

Wiose  grazing  ^enta)  -ate  wiH  be 
aopooacxe  tor  a  oer^it  on  gov- 
ei'nmen!  land' 

How  ior>g  is  a  permn  term? 

How  can  Indian  and  be  removed 
from  an  existmq  permit? 

Otfier  than  to  rernove  land,  how 

can     a     permit     be     amerxled. 

modfhed    assigoe<i    'ransterred, 

or  suDpermitled 
What  happens  If  a  violation  of  a 

oermtt  occurs? 
Mus;       ompiv  with  any  standards 
'    :onciur':    'i    I   am   granted    a 

Can  improve'iients  be  construciea 

on  permfBed  Indian  Land"^ 
What  happens  to  improvements 

constructed    on    Indian    lands 

wnen  tne  permit  nas  Dee^  ter- 
minated'' 
Are  there  anv  otner  administrative 

or  tnbal  tees   taxes   o'  asses? 

mentB  that  must  iDe  pa^d " 
Are    administrative    *ees    -et.jnd- 

able'' 
Must  I  comply  with  any  siaf  dd^is 

of  condoct  if  I  am  gra'Meo    i 

pennit? 
Must  a  permittee  provide  a  tx>rxl 

for  a  permit? 
What  types  of  insurance  may  be 

required'' 
May  a  permittee  make  a  grazing 

rental  payment  in  advance  of 

the  due  date? 

Are  there  any  other  administrative 
and  or  tribal  fees,  taxes,  or  as- 
sessments that  must  be  paid"^ 

Will  grazing  capacity  be  increased 
if  I  graze  adjacent  trust  or  non- 
trust  range-lands  not  covered 
by  the  permit? 

Subpart  I — Trespass 


What  must  a  permittee  do  to  pro- 
tect livestock  from  exposure  to 
disease? 

Can  I  use  a  permit  as  collateral 
for  a  loan? 

Non-trust  interests  


Tribal  policies  and  laws  pertaining 
to  permits. 

Rental  payments 

Bonding  requirements 


Plain  language. 

More  detailed  explanation  given. 


Plair  language 

More  detailed  explanation  of  re- 
moval notices  forms,  and  time- 
lines tor  processing 

Plain  lanquaoe 


Plain  language 

incorporates        onseoi/ation      and 
other  resource  protections 

More      letaiied     ^explanation     of 


More  detaHed  fee  structure 
extensive  explanations. 


with 


Incorporates  legal  parameters  for 
holding  a  lease. 

Plan  language 

Plain  language 

Qualifies  w^e-"  advance  yayrtient 
may    be    -^'laae-    not   t^etore   30 
days  betore  'ense  goes  .nt<:  e» 
feci 

Plain  lanquaqe 


Plain  language 


Amended  and  replaced  in  its  en- 
tirsty.  New  subpart  has  sectiotts 
to  address  policy  notification, 
actkxis  upon  a  finding  of  tres- 
pass, penalties  and  costs. 

Plain  language 


Clarifies  existing  practice. 

Provides  uniform  guidance  on 
dealing  w/lands  which  have 
non-trust  status  for  penmitlmg 

Recognizes  and  clarifies  existing 
practice 

CItuifies  existing  practice 

Explains  forms  of  surety  bonds. 
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Cross  Reference  With  Explanation  From  Current  to  Proposed  Citations— Continued 


Current  citation 


New 
New 


New  citation 


166.701-703   ... 
166.1100-1110 


Title 


Notice  of  violation  provisions 
Education  provisions 


^Authority. 


Remarks 


Clarifies  existing  practice. 
Responds  to  AIARMA  direction. 


m.  Public  Conunents 

The  amendments  proposed  in  tiiis 
rulemaking  constitute  primarily 
technical  and  conforming  changes 
resulting  from  the  reorganization  of 
parts  15,  115.  162,  and  166  and 
implementation  of  statutory 
requirements.  Many  of  these  revisions 
are  simply  plain  language  changes; 
however,  greater  detail  and  explanation 
has  been  included  in  all  the  revised 
parts.  Additionally,  new  sections  within 
these  parts  address  current  practice  in 
the  field  and  they  are  included  here  to 
ensure  a  uniform  implementation  of 
Departmental  policy  and  procedure  for 
certain  issues.  The  public  is  invited  to 
make  substantive  comment  on  any  of 
these  changes,  whether  they  be  with 
respect  to  organization  or  substance. 

Two  copies  of  wTitten  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice  All  comments  received  will 
be  available  for  public  inspection  at  the 
Department  of  the  Interior.  Office  of  the 
Secretary'.  MS  7214  MIB.  Washington, 
DC  20240  Comments  may  also  be 
telefaxed  to  the  following  number:  406 
329-3021   Email  comments  will  be 
accepted  at: 

mailroom_wo_caet@fs  fed.us  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  the  final  rule.  Any 
information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only 
The  Department  of  the  Interior  reserves 
the  right  to  determine  the  confidential 
status  of  the  information  and  to  treat  it 
according  to  our  determination  (See  10 
CFR  1004  11). 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  nuLmber  of 
mdividuals  or  businesses  Nevertheless, 
the  Department  does  plan  to  hold 
consultation  meetings  with  impacted 
tribes,  Indian  individuals,  and  tribal 
entities  at  given  locations  as  will  be 
noticed  by  the  various  regional  offices  of 
the  BIA  All  tribal  and  non-tribal 


persons  having  interest  in  this 
rulemaking  are  encouraged  to 
participate  in  these  consultations. 

,  rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  BIA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Matenally  alter  the  budgetary 
impact  of  entitlements  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
ansing  out  of  legal  mandates,  the 
President  s  pn  on  ties,  or  the  principles 
set  forth  m  the  Executive  Order 

The  rule  describes  how  the  federal 
government  will  admimster  its  trust 
responsibility  in  managing  the  trust 
fund  accounts  Thus,  the  impact  of  the 
rule  is  confined  to  the  federal 
government  and  the  Indian  trust 
beneficiaries  and  does  not  impose  a 
compliance  burden  on  the  economy 
generally  Accordingly,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action    from  an 
economic  standpoint,  or  otherwise 
creates  any  inconsistencies  or  budgetan' 
impacts  to  any  other  agency  or  federal 
program  However,  the  Department  has 
submitted  the  revised  part  115,  Trust 
Funds  for  Tribes  and  Individual 
Indians,  for  review  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB)  as  a  significant  policy  matter 
impacting  all  federally-recognized 
Indian  tribes  and  mdividual  Indians 
Tliis  decision  was  made  because  of  the 
magnitude  of  the  monies  involved  in 
Indian  trust  matters  and  the  notion  that 


any  revisions  to  existing  regulations  that 
impact  trust  account  management  could 
have  significant  impacts  on  tribal 
governments,  communities  and 
individual  Indians,  The  Department 
conducted  an  economic  analysis  of  the 
revisions  to  part  115  and  found  that 
there  were  significant  benefits  in 
management,  security  and  reporting  of 
trust  accounts  and  only  small  increases 
on  tribal  governments  or  individual 
Indians,  The  increased  benefits  are 
better  identification  of  funds,  ability  to 
gain  performance  reports  on  tribal  or 
individual  accoimts,  clarifications  in 
what  funds  could  be  deposited  into 
such  accounts,  better  distribution 
procedures,  and  clarifications  on  when 
and  how  such  accounts  could  be 
restricted  or  otherwise  encumbered.  The 
revisions  were  found  to  have  potential 
for  administrative  savings.  The 
Department  is  especially  interested  in 
receiving  comments  on  the  revisions  to 
part  115  and  whether  the  administrative 
and  technical  clarifications  address 
tribal  concerns  for  better  management  of 
funds  held  in  trust. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
reguiations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  (b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  thai  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  tmns;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draf^manship  under  any  guidelines 
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issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  reguladons 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  the  Interior 
has  determined  that,  to  the  extent 
permitted  by  law,  the  proposed 
regulation  meets  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  ef  seq.,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  streamlines  the 
Department's  policies,  procedures, 
provisions  and  clauses  that  apply  to 
certain  Indian  trust  resoiu^ces.  Indian 
tribes  are  not  small  entities  under  the 
Regulatory  Flexibility  Act.  Any  impacts 
on  identified  small  entities  affected  by 
this  proposed  rulemaking  are  minimal 
as  they  would  concern  a  small  number 
of  farmers,  ranchers,  and  individuals 
doing  business  on  Indian  lands  (e.g., 
convenience  stores,  gasoline  stations, 
sundry  shops).  Accordingly,  the 
Department  of  the  Interior  has 
determined  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and,  therefore, 
no  regidatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996(SBREFA) 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more.  The 
Department  is  treating  each  revised  part 
as  a  unit  of  the  proposed  rulemaking 
and  no  one  unit  has  an  economic  impact 
of  $100,000,000  or  more.  The  revised 
parts  represent  programs  that  are 
ongoing  within  the  BLA  and  no  new 
monies  are  being  introduced  into  the 
stream  of  commerce.  This  proposed  rule 
will  not  result  in  a  major  increase  in 


costs  or  prices.  The  effect  of  this 
proposed  rulemaking  will  be  to 
streamline  ongoing  policies,  procedures 
and  management  operations  of  the  BLA 
in  their  handling  of  tribal  and 
individual  Indian  trust  resources.  No 
increases  in  costs  for  administration 
will,  therefore,  be  realized  and  no  prices 
would  be  impacted  through  these 
administrative  and  technical 
clarifications  of  existing  field  practice. 
This  proposed  rulemaking  will  not 
residt  in  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  The  impact  of  the 
proposed  rulemaking  will  be  realized  by 
tribal  governments  and  individual 
Indians  having  a  protected  trust 
resoiu-ce.  These  administrative  and 
technical  clarifications  of  Departmental 
policy  and  procedure  will  not  otherwise 
have  a  significant  impact  any  other 
small  business  businesses  or 
enterprises. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  regiilation  requires  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  is  required.  An 
OMB  form  83-1  has  been  reviewed  by 
the  Department  and  sent  to  OMB  for 
approval.  As  part  of  the  Department's 
continuing  effort  to  reduce  paperwork 
burdens,  the  Department  invites  the 
general  public  to  take  this  opportunity 
to  coQunent  to  the  Office  of 
Management  and  Budget  (OMB)  on  the 
information  collections  contained  in 
this  proposed  rulemaking,  as  required 
by  the  Paperwork  Reduction  Act.  Such 
comments  should  be  sent  to  the 
following  address:  Attention — Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Docket  Library,  Room  10102, 
725  17th  Sti'eet,  NW,  Washington,  DC 
20503.  Please  also  send  a  copy  of  your 
comments  to  the  Department  at  the 
location  noted  under  the  heading 
ADDRESSES.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 

Estimated  Burden  Hours 


days;  therefore,  public  comments  to 
OMB  should  be  submitted  within  30 
days  in  order  to  assure  their  maximum 
consideration.  Comments  should 
address:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  BIA,  including  whether 
the  information  shall  have  practical 
utility;  (2)  the  accuracy  of  the  BIA's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
.information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The 
information  collection  will  be  used  to 
enable  the  BIA  to  better  administer  the 
programs  subject  to  this  rulemaking 
(Indian  probate,  funds  held  in  trust  for 
tribal  goveriunents  and  individual 
Indians,  leasing/permitting,  and  grazing 
permits).  In  all  instances,  the 
Department  has  strived  to  lessen  the 
burden  on  the  constituent  public  and 
ask  for  only  that  information  that  is 
absolutely  essential  to  the  appropriate 
administration  of  the  programs  affected 
and  in  keeping  with  the  Department's 
fiduciary  responsibility  to  federally- 
recognized  tribes. 

A  synopsis  of  the  information 
collection  biudens  for  all  four  parts 
proposed  for  regulatory  revision  are 
provided  below.  Take  note  of  the 
variables  used  in  each  information 
collection  estimate — in  some  instances 
the  standard  used  for  measurement  will 
be  a  fixed  number  of  occurrences 
gathered  from  oiu-  various  annual 
reports  (e.g.,  number  of  probates, 
number  of  leases,  number  of  permits, 
number  of  account  holders,  number  of 
appeals  in  a  given  year).  The 
explanatory  summary  of  each 
information  collection  section  identified 
will  indicate  what  measurable  standard 
has  been  used  as  a  baseline  for  further 
calculations  of  burden  hours  (both 
public  and  government)  and  operations 
and  maintenance  costs  to  the 
government.  Burden  is  defined  as  the 
total  time,  effort,  or  financial  resources 
expended  (including  filing  fees)  by 
persons  to  generate,  maintain,  retain,  or 
disclose  or  provide  information  to  or  for 
a  Federal  agency. 


CFR  section 


15.4    Notice  of  Recordkeeping'  

15.101     Reporting  req — death  certificate 


Numtjer  of 
resporvJents 


1 
3,164 


Responses 

per 
respondent 


3,164 
1 


Burden  per 
response 


1  minute 
4  hours  . 


Total  annual 
txjrden 
(hours) 


15.104 

R 

15.105 

P 

15.109 

P 

15.202 

R 

15.203 

P 

15.303 

P 

15.305 

P 

15.402 

P 

15.405 

P 

53 
12,656 


15.104 
15  105 
15109 
15  202 
15.203 
15.303 
15.305 
15.402 
15.405 
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CFR  section 


Reporting  funeral  expenses^A) 

Provide  probate  documents  

Provide  disclaimer  information  (V«)  

Required  elements  in  probate  form^ 

Provide  response  to  transmittal  

Provide  info  on  creditor  claim  (6  per  probate)  .. 
Provide  Info,  for  priority  claims'  (4  per  probate) 

Provide  info,  for  filing  appeal  (V4) 

Provide  info,  for  extraordinary  appeal  process  .. 


Number  of 
respondents 


I 


Responses 

per 
respondent 


2,373 

3.164 

791 

1 

3,164 

18,984 

1 

791 

158 


1 
1 
1 
3,164 
1 
1 
12,656 
1 
1 


Burden  per 
response 


2  hours  

40  hours  ... 

1  hour  

40  hours  .... 
5  minutes  .. 
30  minutes 
30  minutes 

2  hours  

2  hours  


Total  annual 
burden 
(hours) 


4,746 

126,560 

791 

126,560 

264 

9,492 

6.328 

1,582 

316 


'  Indicates  Government  responsibility  in  whole  or  part. 

Note:  For  purposes  of  this  part  only,  we  have  used  the  number  3,164  as  the  number  of  decedents'  estates  that  are  probated  on  the  average 
each  year.  The  cost  of  reporting  and  recordkeeping  by  the  public  is  estimated  to  be  approximate^  $10/hour.  We  have  used  this  figure  as  a  me- 
dium figure  that  would  indicate  the  cost  of  having  a  forni  typed,  the  cost  of  taking  an  hour's  time  off  wort<,  the  cost  of  using  one's  vehcle  plus 
ime  spent  on  the  activity,  and  other  miscellaneous  costs  that  may  be  associated  with  obtaining  the  infomiatlon  needed  to  fulfill  this  part's  infor- 
ration  collection  requirements.  Costs  of  operation  and  maintenance  for  the  government  were  based,  for  purposes  of  an  average  upon  a  GS  9/5 
salaried  person  @ $40,01 7/year  or  a  cost  of  $19.24/hour. 


^umniary 

Section  15.4     Will  the  Department 
probate  all  the  property  in  Indian 
estates? 

This  section  notifies  the  general 
public  and  Indian  individuals  that  the 
Bureau  will  only  probate  trust  or 
restricted  property  of  an  Indian 
iecedent.  We  will  not  probate:  (1)  Real 
jr  personal  property  in  an  estate  of  an 
Indian  decedent  that  is  not  trust  or 
restricted  property;  (2)  restricted 
property  derived  from  allotments  in  the 
estates  of  members  of  the  Five  Civilized 
Tribes;  and  (3)  trust  or  restricted 
interests  derived  from  allotments  made 
to  Osage  Indians  in  Oklahoma  and 
Osage  Headright  interests.  (It  would  take 
approximately  one  minute  to  inform  an 
individual  of  the  above.) 

Burden  hours  =  number  of  probates 
per  year  (3,164)  divided  by.  60  minutes 
=  #  burden  hours  per  year  (53).  Burden 
dollars  based  on  a  GS^9/5  @$40,017  per 
year.  $40,017  divided  by  #  of  pay 
periods  per  year  (26)  =  $1,539.24 
divided  by  #  hoiu-s  per  pay  period  (80) 
=  cost  per  hour  ($19.24).  Total  annual 
burden  dollars  to  the  government 
(operations  and  management)  =  53 
hours  @$19.24  =  $1,019.72.  • 

Section  15.101     How  do  I  begin  the  BIA 
probate  process? 

This  section  tells  an  individual  to 
I  eport  the  death  of  an  Indian  by  bringing 
i  n  a  death  certificate  to  the  nearest  BIA 
tgency  or  regional  office  as  soon  as 
[ossible.  If  a  death  certificate  does  not 
e  xist,  they  are  to  provide  (1)  a  copy  of 
the  obituary  notice  from  a  local 
newspaper;  (2)  an  affidavit  of  death 
prepared  by  someone  who  knows  about 
the  decedent;  or  (3)  any  other  document 
that  the  BIA  accepts  that  verifies  the 
death,  such  as  a  chiux;h  record  or  a  court 


record.  (Death  certificates  may  be 
obtained  from  funeral  homes,  hospitals, 
coroner,  or  State  Department  of  Vital 
Statitistics.)  Cost  may  vary  from  $.25  for 
a  photocopy  to  $25.00  for  a  certified 
copy.  The  time  involved  to  obtain  a 
death  certificate  may  range  from  a  five 
minute  telephone  call  to  an  all  day  trip 
to  the  State  Capital.  To  compute  biuden 
hours  and  biu-den  costs,  we  will  use  the 
mid-range  cost  of  $10.00  and  four  hours. 

Burden  hours  =  4  hours  multiplied  by 
the  number  of  probates  per  year  (3,164) 
=  12,656.  Note:  Approximately  90 
percent  (%)  of  the  death  certificates  are 
supplied  by  the  general  public.  Ninety 
percent  of  12,656  =  11,390.40  burden 
hoius.  The  BIA  obtains  approximately 
10  percent  (%)  of  12,656  =  1,265  burden 
hours. 

Burden  costs  based  on  a  $10  death 
certificate  multiplied  by  the  total 
number  of  probates  per  year  (3,164)  = 
$31,640.  Approximately  90  percent  (%) 
of  this  cost  is  to  the  general  public  for 
a  total  of  $28,476  and  10%  to  the  BIA 
for  a  total  of  $3,614  to  the  government. 

Section  15.104    Can  I  get  assistance 
immediately  for  funeral  expenses? 

This  section  states  that  if  an 
individual  is  responsible  for  making 
funeral  arrangements  of  a  decedent  who 
had  an  IIM  account,  the  BIA  may  release 
up  to  $1,000  for  funeral  expenses  if 
certain  conditions  are  met.  To  apply  for 
this  benefit,  the  individual  must  submit 
(1)  an  original  itemized  receipt,  contract 
or  statement  for  each  service;  and  (2)  an 
affidavit  signed  by  the  vendor  stating 
that  the  service  provided  is  a  necessary 
funeral  expense.  (We  estimate  that 
approximately  %  of  the  respondents 
will  request  this  service.)  Itemized 
statements  may  take  from  5  minutes  for 
computer  generated  originals  to  2  hours 


for  a  hand  written  statement.  We  use  2 
hours  here. 

Burden  hours  =  %  of  3,164  =  2,373 
respondents  x  2  hours  =  4.746  burden 
hours  and  a  cost  of  $47,460  to  the 
public. 

Section  15.105    Do  I  need  to  give  the 
BIA  any  other  documents? 

This  section  requires  that  respondents 
supply  the  BIA  with  approximately  12 
documents,  if  available.  We  estimate 
that  it  would  take  respondents 
approximately  40  hours  to  acquire  all 
the  documents. 

Burden  hours  =  3,164  respondents  x 
40  hours  =  126,560  and  a  maximum  cost 
to  the  public  of  $1,265,600. 

Section  15.109    Can  I  give  up  my 
interest  if  I  am  an  heir? 

This  section  states  that  if  an 
individual  wishes  to  give  up  their 
interest  in  an  estate,  they  must  file  a 
notarized  statement  to  the  probate 
specialist.  This  should  take 
approximately  1  hour  to  complete  and 
submit  to  the  BIA.  Approximately  V4  of 
the  heirs  will  sign  this  type  of 
statement. 

Burden  hours  =  'A  x  3,164  =  791  x  1 
hour  =  791  and  a  cost  of  $7,910  to  the 
public. 

Section  1 5.202    What  must  the  probate 
package  contain? 

This  section  lists  all  the  documents 
that  must  be  included  in  a  probate 
package.  It  takes  the  BIA  approximately 
40  hours  to  assemble  all  documents, 
review  for  accuracy,  arrange  in  order, 
make  additional  copies,  etc. 
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Burden  hours  =  3.164  probates  x  40 
hoius  =  126,560.  This  represents  a  total 
operations  and  maintenance  cost  to  the 
government  of  $2,437,014. 

Section  15.203     What  happens  after 
BIA  prepares  the  probate  package? 

Within  1 20  days  the  probate  specialist 
will  review  the  probate  package  and 
determine  whether  to  send  it  to  the 
Attorney-Decision  maker  or  the 
Administrative  Law  Judge.  If  we  send 
the  probate  package  to  the  Attorney- 
Decision  maker,  we  will  notify  all 
potential  heirs  that  they  have  20  days  in 
which  to  tell  us  that  they  want  a 
hearing.  We  estimate  that  it  woidd  take 
approximately  5  minutes  to  check  the 
appropriate  square  on  the  notice  form 
and  prepare  an  envelope  for  mailing. 

Burden  hours  =  3,164  x  5  minutes  = 
264  and  a  cost  of  $2,640  to  the  public. 


Section  15.303    If  the  decedent  owed 
me  money,  how  do  I  file  a  claim? 

In  this  section  we  explain  how  to 
submit  a  claim  if  the  decedent  owed  you 
money.  We  estimate  that  there  would  be 
approximately  6  claims  per  probate  and 
that  it  would  take  approximately  Vz 
hour  to  fill  out  an  itemized  statement 
and  make  2  copies. 

Burden  hours  =  6  x  3.164  =  18,984 
respondents  divided  by  V2  hour  =  9,492 
and  a  cost  of  $94,920  to  the  public. 

Section  15.305     Which  claims  will  be 
paid  first? 

We  will  pay  4  priority  claims  first:  (1) 
Funeral  expenses;  (2)  medical  expenses 
for  last  illness;  (3)  nursing  home  or 
other  care  facility;  and  (4)  claims  of  the 
U.S.  Government. 

Burden  hours  =  4  respondents  per 
probate  =  12,656  divided  by  V2  hour  = 
6,328  hours.  This  represents  a  total 
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operations  and  maintenance  cost  to  the 
government  of  approximately  $121,749. 

Section  15.402    How  do  I  file  an 
appeal? 

This  section  explains  how  to  file  an 
appeal.  We  estimate  that  approximately 
V4  of  the  probate  cases  will  be  appealed. 
It  should  not  take  over  2  hours  to  write 
out  a  statement  of  reasons  for  appeal. 

Biu-den  hours  =  V4  of  3,164  =  791 
respondents  x  2  hours  =  1,582  and  a  cost 
of  $15,820  to  the  public. 

Section  15.405    If  I  miss  the  60-day 
appeal  period,  do  I  have  any  other 
rights? 

We  estimate  that  approximately  5%  of 
3,164  probates  will  be  appealed  under 
the  extraordinary  appeal  process. 

Bxurden  hours  =  5%  of  3,164  =  158  x 
2  hours  =  316  and  a  cost  of  $3,160  to 
the  public. 


CFR  section 


Numt)er  of 
respondents 


Responses 

per 
respondent 


Burden  per  re- 
sponse 
(txxjrs) 


Total  annual 
burden 
(hours) 


115.108 
115.205 
115.210 
115.214 
115.219 
115.320 
115.328 
115.338 
115.343 
115.353 
115.355 
115.360 
115.363 
115.372 
115.506 


Provide  court  order  to  deposit  monies  in  trust  account  ... 
Submit  an  annual  plan  prior  to  distribution  of  trust  funds  , 

BIA  certifies  distribution  '   

Provide  info,  on  unclaimed  per  capita  money  , 

Provide  form  for  wittidrawal  

Provide  claim  form  to  stop  payment  of  check  

Provide  form  for  withdrawal  of  MM  funds  

Provide  Info,  on  funeral  expenses  

Guardian  form  contents  

Form  for  Social  Service  Assessment'  

Provide  Info,  on  appeal  request 

Record  keeping  req.  Review  receipts '  

Provide  Info,  prior  to  withdrawal  of  minor's  account 

Provide  info  to  restrict  your  account  

Provide  form  for  hearing  


285,000 

500 

1 

75 

500 

285,000 

285,000 

285,000 

1 

1 

285,000 

1 

1,425 

285,000 

285,000 


1 
1 

1,400 
1 
1 
1 
1 
1 

1.425 

5,700 
1 

5,700 
1 
1 
1 


16'/4 

IV4 

Va 

N/A 

10 

1 

3 

'/z 
1 


142,500 

8,250 

700 

37V2 

625 

142,500 

142,500 

142,500 

N/A 

57,000 

285,000 

17,100 

712 

285.000 

427,500 


'  Indrcates  Govemment  responsibility  in  whole  or  part. 

Note:  For  purposes  of  this  part  only,  we  have  used  the  number  500  where  refemng  to  the  estimated  tribal  respondents.  Not  all  federally-recog- 
nized tribes  will  be  making  distnbutlon  requests;  however,  tfie  majority  will  have  to  provide  some  information  to  the  BIA  to  receive  a  benefit  from 
their  accounts  The  number  of  individual  respondents  is  noted,  in  most  instances,  as  285,000  which  is  the  number  of  Individual  Indian  accounts 
on  file  While  not  all  individual  Indians  will  make  requests  from  the  BIA  for  some  action  on  their  accounts,  we  have  included  the  total  number 
here  to  indicate  that  they  might  make  such  requests.  Where  the  section  could  apply  to  tx)th  individual  Indian  accounts  and  tribal  accounts  (there 
are  1,400  tnbal  accounts),  the  respondent  number  is  identified  as  287,000.  The  cost  of  reporting  and  recordkeeping  by  the  public  is  estimated  to 
be  approximately  $10/hour.  We  have  used  this  figure  as  a  medium  figure  that  would  indicate  the  cost  of  having  a  form  typed,  the  cost  of  taking 
an  hour's  time  off  work,  the  cost  of  usinq  one's  vehicle,  plus  time  spent  on  the  activity,  and  other  miscellaneous  costs  thai  may  be  associated 
with  obtaining  the  information  needed  to  fulfill  this  part's  infomiation  collection  requirements.  The  large  cost  to  the  public  would  be  realized  ONLY 
if  all  account  holders  were  providing  information  to  receive  a  particular  benefit.  While  we  do  not  anticipate  this  occurrence,  we  have  estimated  for 
the  maximum  cost  to  the  public  for  purposes  of  this  review.  Costs  of  operation  and  maintenance  for  the  government  were  based,  for  purposes  of 
an  average,  upon  a  GS  9/5  salaried  person  @$40,017/year  or  a  cost  of  $19.24/hour. 


Summarv 

ocLinjii  115.108     When  funds  are 
awarded  or  assessed  by  a  court  of 
competent  jurisdiction  involving  trust 
lands  or  resources,  what  documentation 
is  required  to  deposit  the  funds  into  a 
trust  account? 

This  section  requires  that  the 
respondent  forward  to  OTFM  a  court 
order  to  have  certain  monies  deposited 
into  individual  Indian  or  tribal 
accoxmts.  The  tribe  is  allowed  to  deposit 


these  monies  into  their  trust  accounts 
only  if  it  is  operating  a  program  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Biu-den  hours  =  287,000  individual 
Indian  and  tribal  respondents  x  V2  hour 
=  142,500  hours  and  a  cost  of 
$1,425,000. 

Section  115.205  Does  a  tribe  have  to 
submit  an  annual  budget  for  use  of  its 
trust  funds? 

Approximately  500  tribes  would 
submit  an  annual  plan,  even  though  not 


specifically  required  to  do  so,  showing 
projected  cash  flow  needs.  This  enables 
OTFM  to  plan  investments  accordingly. 
This  task  would  involve  a  tribal  account 
to  spend  approximately  I6V2  hours  {2 
working  days)  to  make  such 
assessments.  Approval  by  the  tribal 
council  or  other  appropriate  tribal 
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governing  body  is  not  included  in  this 
burden  estimate. 

Burden  hours  =  500  tribal  entities  x 
I6V2  hours  =  8,250  hours  and  a  cost  of 
$82,500. 

Section  1 15.210    How  will  the  BLA 
assist  in  the  administration  of  tribal 
judgment  fund  accounts? 

The  BLA  will  certify  a  tribal  request 
for  distribution  of  judgment  funds.  The 
review  of  a  tribal  request  is  typically 
made  pm-suant  to  a  tribal  distribution 
plan.  The  plan  has  been  reviewed 
beforehand,  as  a  rule,  and  the 
certification  here  would  not  involve  a 
time  burden  greater  than  V2  hour  per 
request  for  the  government  at  a  cost  of 
approximately  $13,468.00  (V2  hour  x 
700  hours  x  $19.24/hour). 

Section  115.214    May  the  OTFM  return 
money  in  a  tribal  per  capita  account  to 
a  tribal  account? 

In  the  rare  instance  where  tribes  have 
not  already  filed  for  a  return  of 
unclaimed  judgment  fund  accounts,  the 
procedure  pursuant  to  Pub.  L.  87-283 
would  only  require  V2  hour  to 
complete — once  accounts  have  been 
identified.  We  estimate  approximately 
75  tribes  would  have  such  unclaimed 
judgment  fund  accounts  necessitating 
information  collection  authorization, 
the  completion  of  a  form  particular  to 
Pub.  L.  87-283. 

Burden  hours  =  75  tribal  entities  x  V2 
houi  =  37 V2  hoiu-s  and  a  cost  of  $375. 

Section  115.219    How  does  a  tribe 
request  money  from  its  trust  account? 

This  provision  describes  the  process 
involved  with  tribal  requests  for  funds 
distribution.  Preparing  the  request  and 
having  it  signed  will  take  approximately 
V2  hour.  Drafting  a  tribal  resolution  and 
then  having  it  voted  through  by  a  tribal 
fxpcutive  action  would  entail 
approximately  1  additional  hoiu.  The 
alternative  authorization  noted  in  25 
CFR  1200  (B)  would  entail  '/.;  hour 
[ireparation  by  a  tribal  employee.  We 
estimate  a  50/50  split  on  time  with 
respect  to  passing  a  tribal  resolution  or 
c  ompleting  an  application  pursuant  to 
25  CFR  1200IB). 

Burden  hours  =  500  tribes  x  IV4  hours 
(the  difference  between  a  tribal 
resolution  and  25  CFR  1200(B))  =  625 
hours  and  a  cost  of  $6,250. 

Section  115.320     What  happens  if  I  lose 
my  check  or  I  do  not  receive  my  check 
because  it  was  stolen? 

All  285.000  individual  IIM  accoxmt 
holders  may  claim  a  lost  or  stolen 
check,  request  a  copy  of  a  canceled 
check,  or  ask  for  a  stop  payment  on  a 
check.  In  any  instance,  this  would  not 
have  an  hour  biu-den  greater  than  V2 


hour  to  file  the  proper  notice/request  for 
such  service. 

Burden  hours  =  285.000  accoimts  x  V2 
hour  =142,500  hours  and  a  cost  of 
$1,425,000  to  the  public. 

Section  1 1 5.328    How  do  I  withdmw 
money  from  my  IIM  account? 

These  provisions  allow  individual 
Indian  money  account  holders  to 
withdraw  monies  from  their  account 
upon  a  vmtten  request.  All  285,000 
individual  Indian  money  account 
holders  could  ask  for  certain 
withdrawals  from  their  unrestricted 
accounts.  This  direction  to  the  Secretary 
would  take  approximately  V2  hour. 

Burden  hours  =  285,000  account 
holders  x  V2  hoiu  =  142,500  hoius  and 
a  cost  of  $1,425,000  to  the  public. 

Section  1 1 5.338    May  money  in  an  IIM 
account  be  withdrawn  after  the  death  of 
an  account  holder  but  prior  to  the  end 
of  the  probate  proceedings? 

Upon  proper  authorization, 
designated  persons  may  apply  for 
emergency  funeral  expenses  (up  to 
$1,000)  from  an  Indian  decedent's  IIM 
account.  These  expenses  will  only  be 
paid  to  the  vendor  and  not  to  the 
individual  requesting  the  monies.  All 
285,000  account  holders  (or  those 
making  their  funeral  arrangements)  may 
avail  themselves  of  this  special 
distribution  of  an  IIM  accoimt  under 
probate.  The  person  making  such  a 
request  must  submit  information  on  the 
natxu^  of  the  expense  emd  the  person  to 
whom  payment  is  to  be  directly  made. 

Burden  hours  =  285,000  account 
holders  x  V2  hour  =  142,500  hoiu^  and 
a  cost  of  $1,425,000  to  the  public. 

Section  1 15.343     What  are  the 
qualifications  for  guardians  who 
manage  IIM  accounts  for  individual 
account  holders? 

This  section  details  the  requirements 
for  becoming  a  guardian  of  an  IIM 
account.  We  note  this  here  because  it  is 
the  form  (its  necessary  contents)  that  is 
required  by  BIA.  The  BLA  estimates 
1,425  IIM  accounts  have  guardians 
assigned  to  them. 

Section  1 1 5.353     What  information 
must  be  included  in  a  social  services 
assessment? 

The  BLA  is  responsible  for  making 
social  service  assessments,  as  necessary. 
The  information  included  in  this 
assessment  would  entail  at  least  2  hours 
of  review  once  the  information  had  been 
collected.  Since  the  collection  would  be 
the  primary  task  of  the  BLA,  it  is 
estimated  that  8  hours  wouJd  be 
required  to  compile,  review  and 
organize  the  file  for  a  social  service 
assessment.  A  total  government  hour 


biu-den  is  estimated,  therefore,  at  10 
hours  per  assessment.  There  are  an 
average  of  5,700  social  service 
assessments  completed  in  any  given 
year. 

Biu-den  hours  =  5,700  assessments  x 
10  hours  =  57,000  hours.  This 
represents  a  government  operations  and 
maintenance  expense  of  $1,096,680. 

Section  115.355    How  may  I  challenge 
a  decision  to  place  my  account  in 
supervised  status? 

All  285,000  individual  Indian  account 
holders  could  have  a  supervised  status 
accoimt  upon  which  they  could  file  an 
appeal  for  review.  The  time  to  make  this 
appeal  would  be  approximately  1  hour, 
unless  extenuating  circumstances  were 
involved.  This  section  is  really  making 
notice  of  an  appeal — not  arguing  the 
appeal  itself. 

Burden  hours  =  285,000  x  1  hour  = 
285,000  hovus  and  a  cost  of  $2,850,000. 

Section  1 15.360    What  is  the  review 
process  for  a  supervised  account? 

The  BLA  must  thoroughly  review  an 
account  that  is  being  supervised  to 
ensure  that  the  monies  distributed  were 
pursuant  to  an  approved  plan  and  that 
supervision  is  or  is  not  further 
recommended.  This  review  would  entail 
approximately  2  hours  to  compile  and 
review  information  regarding  the 
account  and  approximately  1  hour  to 
formulate  a  recommendation — totaling  a 
government  burden  of  3  hoiu^  per 
review.  We  have  used  5,700  as  the 
number  of  responses  here  because  there 
are  5,700  social  service  assessments 
completed  (in  furtherance  of  a 
supervised  account)  done  per  year. 

Biurden  hours  =  5.700  reviews  x  3 
hoiurs  =  17,100  hours  x  $19.24/hoiu-  = 
$329,004  operations  and  maintenance 
expense  to  the  government. 

Section  1 1 5.363     When  will  the  BLA 
authorize  withdrawals  from  a  minor's 
account? 

The  guardian  of  a  minor's  judgment 
accoimt  must  make  application  under 
Pub.  L.  97-458  for  withdrawals  fitjm 
such  accounts.  For  other  minor's  IIM 
accounts,  the  guardian  must  act 
piu-suant  to  a  distribution  plan.  We  have 
used  1,425  as  the  number  of 
respondents  providing  information  for 
authorization  for  withdrawals  since  it  is 
estimated  that  BLA  administers  1,425 
IIM  accoimts  with  a  designated 
guardian.  It  would  take  approximately 
V2  hour  to  make  such  application  for 
withdrawal  pursuant  to  Pub.  L.  97-458 
or  pursuant  to  a  simple  request  in 
accordance  with  an  approved 
distribution  plan. 
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Burden  hours  =  1,425  guardian 
accounts  x  Vz  hour  =  712  hours  and  a 
cost  of  $7,120. 

Section  115.372    What  type  of 
encumbrances  may  I  place  on  my  IIM 
account? 

All  285.000  individual  Indian  money 
account  holders  may  request  a  voluntary 
encumbrance  upon  their  account.  The 
BIA  will  so  encumber  the  account  only 
upon  receiving  the  appropriate 
information  (physician  prescription  or 


recommendation)  from  the  account 
holder.  It  is  estimated  that  it  would  take 
1  hoiu-  to  secure  such  information  and 
mail  or  deliver  to  the  appropriate  BIA 
office. 

Burden  hours  =  285.000  account 
holders  x  1  hour  =  285,000  hours  and 
a  cost  of  $2,850,000. 

Section  1 1 5.506    How  do  I  request  a 
hearing  to  challenge  the  BIA's  decision 
to  restrict  my  IIM  account? 

All  285,000  individual  Indian  money 
account  holders  could  request  a  hearing 

Estimated  Burden  Hours 


if  their  account  was  being  placed  under 
supervision.  The  BIA  will  only  provide 
such  a  hearing,  however,  if  the  account 
holder  provides  the  necessary 
information  in  the  form  of  a  letter  to  set 
up  a  hearing.  This  letter  of  appeal 
would  take  approximately  1 V2  hours  to 
complete  and  mail. 

Burden  hours  =  285,000  account 
holders  x  IV2  hovus  =  427.500  hours  and 
acost  of  $4,275,000. 


CFR  section 


Numtwr  of 
respondents 


Responses 
per  respond- 
ent 


Burden  per 
response 


Total  annual 
burden  (hours) 


162.7  Landowner  provides  information '  to  make  objection  to  tribal  policy 

162.8  Provides  notification  of  new  laws'  


162.12 
162.14 
162.18 
14,500 
162.20 
162.22 


BIA  review  of  all  leases '  

BIA  recordation  of  all  leases ' 
BIA  approval  of  lease  form '  .. 


Maintenance  of  certified  plat ' 
Review/ Approve  loans  ■■  


162.30  Report  disposition  of  construction  improvements ' 

162.32  Report  on  rental  due  dates '  

162.37  Report  on  late  rental  payments '  

162.48  Bond  forms'  


162.52    Insurance  requirements ' 


162.61    Negotiated  &  bidder  lease  approvals '  

162.68     Report  on  minor's  tjenefit  

162  82(a)    Provide  business  records  , 

162  82(b)    Provide  appraisals/financial  info 

162  82(c)    Provide  financial  statements  and  Credit  reports 

162  82(d)    New  construction  requirements  

162  83    Deviation  of  fair  annual  rental  rate  

162.113    Provide  information  to  waive  fees ' 


162.126    Decision  letter— form '  

162.164    Provide  Info,  on  disputed  trespass 


500 

14.500 

14.500 
14.500 

14,500 
14.500 


587 
587 
587 
587 
725 

1 
145 

1 
3.625 


500 

1 

14,500 

1 

14.500 

14.500 

1  hr 

14,500 

14,500 
1 

14,500 

14,500 
3,625 

14,500 
1 

14,500 
1 

14.500 

145 

1 

1 

1 

1 

1 

145 

1 

145 

1 


30  min 
30  min 
30  min 
30  min 

2  hrs  ... 
30  min 

1  

1  hr  .... 
Va  hr ... 
1  hr  .... 
1  hr  .... 
1  hr  .... 
15  min 
15  min 
30  min 
1  hr  .... 
15  min 
1  hr  .... 

3  hrs  ... 
30  min 
30  min 


hr  

hr  

hr  

hr  

30  min  .. 

1  hr  

30  mins 
30  mins 


250 

250 

7.250 

7,250 

29,000  hrs 

7,250  hrs 

14,500 

14,500 

3,625  hrs 

14,500  hrs 

14,500 

14,500 

3.625 

906.25 

7,250 

14,500 

3,625  hrs. 

14,500 

43,500 

72 

293.5 

587 

587 

587 

725 

72.5 

145 

72.5 

1,812.5 


'  Indicates  Government  responsibility  in  whole  or  part. 

Note:  There  are  approximately  51,213  tribal  and  50,505  individual  Indian  surface  leases  and  permits.  For  purposes  of  this  infomiation  collec- 
tion request,  however,  we  have  used  the  number  of  14,500  as  the  average  number  of  new  cases  (or  lease  actions)  that  occur  in  a  given  year 
We  have  used  this  average  number  because  for  the  infomiation  collection  requirements  to  be  tnggered  a  lease  action  would  have  to  be  initiated. 
Therefore,  the  use  of  the  larger  number  (101,718  tribal/individual  leases  and  pemiits)  would  not  accurately  reflect  the  activity  realized  by  the  pub- 
lic or  the  bureau  in  the  administration  of  leases  and  permits  on  tribal  and  Indian  lands.  Other  baseline  figures  are  explained  in  the  section  sum- 
mary below  The  cost  of  reporting  and  recordkeeping  by  the  putslic  Is  estimated  to  be  approximately  $10/hour  We  have  used  this  figure  as  a  me- 
dium figure  that  would  indicate  the  cost  of  having  a  form  typed,  the  cost  of  taking  an  hour's  time  off  work,  the  cost  of  using  one's  vehicle,  plus 
time  spent  on  the  activity,  and  other  miscellaneous  costs  that  may  be  associated  with  obtaining  the  information  needed  to  fulfill  this  part's  infor- 
mation collection  requirements.  Costs  of  operation  and  maintenance  for  the  govemment  were  based,  for  purposes  of  an  average  upon  a  GS  9/5 
salaned  person  @$40,071/year  or  a  cost  of  $19.24/hour. 


Summary 

Section  1 62. 7    May  individual  Indian 
landowners  exempt  their  land  from 
tribal  policies  for  leasing  on  Indian 
agricultural  lands? 

Indian  landowner(s)  of  a  tract  or  an 
individual  interest  having  at  least  50% 
interest  in  such  tract  may  exempt  their 
Indian  land  from  tribal  policies  by 
submitting  a  written  objection  to  the 


BIA.  This  burden  goes  to  the  individual 
submitting  the  letter  of  objection  to  the 
BIA  and  to  the  BIA  for  receiving  the 
letter  and  acting  upon  the  objection  and 
subsequently  notifying  the  respective 
tribe  of  the  objection  and  exemption. 

Burden  hoius  =  500  (average  number 
of  objections  received  by  the  BIA} 
written  letters  of  objection  x  V2  hour  to 
complete  letter  and  deliver  to  the  BIA  = 
250  burden  hoiu-s  and  a  cost  of  $2,500 


to  the  public.  Burden  hours  reedized  by 
the  BIA  to  receive  the  letters  of 
objection  and  subsequently  notify  the 
respective  tribe  of  the  objection  and 
exemption  of  certain  Indian  lands  from 
tribal  =  500  x  V2  hoiu  =  250  burden 
hours  and  an  estimated  governmental 
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operations  and  maintenance  cost  of 
S4.810. 

Section  162.8    What  notifications  are 
required  that  tribal  law  applies  to  a 
lease  on  Indian  agricultural  land? 

Tribal  laws  apply  to  tribal  lands. 
Therefore,  tribes  must  notifj'  affected 
landowners  of  applicable  tribal  laws. 
The  tribes  will  have  to  provide 
information  to  the  BIA  of  the  content, 
record  of  public  notice  and  hearings, 
and  effective  dates  of  new  tribal  laws. 
The  BIA  will,  in  turn,  notify  any 
persons  or  entities  undertaking 
activities  on  Indian  lands  of  applicable 
tribal  laws.  This  information  burden 
goes  to  the  tribe  in  informing  the  BIA  of 
the  applicable  laws  and,  also,  goes  to 
the  BIA  in  properly  informing  the 
affected  public. 

Burden  hours  =  14,500  leases  which 
may  be  affected  by  tribal  laws  x  Vz  hour 
to  prepare  submission  of  information  to 
the  BIA  =  7,250  burden  hours  and  a  cost 
to  the  public  of  $72,500.  Burden  hours 
realized  by  the  BIA  =  14,500  potential 
tribal  submissions  x  V2  hour  of  time  for 
recordkeeping  and  notification  to 
affected  persons  =  7,250  burden  hours 
and  an  estimated  governmental 
operations  and  maintenance  expense  of 
S19.24/hour  x  7,250  hours  =  $139,490. 

Section  162.12  How  will  the  Secretary 
decide  whether  to  grant  and/or  approve 
a  lease? 

This  section  describes  the  various 
elements  that  go  into  the  BIA  review 
and  approval  of  leases  on  Indian  lands. 
This  includes  the  preparation  of 
appropriate  environmental  docimients 
and  review  of  community  impacts.  This 
is  a  governmental  burden  estimated  to 
take  an  average  of  2  hours  per  review 
(some  reviews  will  take  less  time,  but 
some  will  consume  twice  this  estimate, 
so  an  average  of  2  hours  is  used  here) 
>  14.500  new  cases  per  year  =  29,000 
burden  hours  to  the  government.  The 
estimated  governmental  operations  and 
maintenance  expense  is  estimated  at 
S19.24/hour  X  29,000  burden  hours  = 
S557,960. 

Section  162.14    Must  a  lease  be 
recorded? 

All  leases  in  excess  of  1  year  must  be 
recorded.  All  new  cases  initiated  were 
in  excess  of  1  year  (in  many  cases  for 
periods  of  5  years  or  more)  and, 
therefore,  we  have  used  the  average 
number  of  new  cases  (14,500)  as  tie 
baseline  for  computation  of  the  burden 
hour.  Recording  each  lease  would  take 
an  average  of  V2  hour  to  process. 

Burden  hours  =  14,500  new  cases  x  V2 
hour  for  processing  =  7,250  hours.  The 
governmental  operations  and 


maintenance  expense  is  estimated  to  be 
$19.24/hour  x  7,250  burden  hours  = 
$139,490. 

Section  162.18    Is  there  a  standard 
lease  form? 

There  is  no  standard  lease  form. 
However,  all  leases  made  pursuant  to 
these  regulations  must  be  in  a  form 
approved  by  the  BIA.  It  is  estimated  that 
it  would  take  both  the  tribal  entity 
(tribal  government/Indian  landowner) 
and  a  realty  specialist  and/or  clerk  an 
average  of  1  hour  to  complete  and 
review  all  the  components  of  a  proposed 
lease  to  ascertain  whether  or  not  it 
contained  all  the  necessary  elements  for 
BIA  review  and  approval  of  the  lease. 

Burden  hours  =  14,500  new  cases  x  l 
hour  =  14,500  and  a  cost  to  the  pubhc 
of  $145,000  and  a  governmental 
operations  and  maintenance  expense  of 
$19.24/hour  x  14,500  =  $278,980. 


Section  162.20 
described? 


How  is  leased  land 


The  land  described  in  a  lease  must  be 
described  by  aliquot  parts  or  by  a 
certified  plat  by  a  registered  surveyor.  It 
is  the  responsibility  of  the  BIA  to 
provide  this  accurate  description  of  the 
land  being  leased.  It  is  estimated  that  it 
would  take  approximately  V4  hour  to 
review  the  proposed  lease  for 
description  by  aliquot  parts  or  order  a 
certified  plat,  receive  the  plat,  and 
commit  its  description  to  the  lease 
document. 

Burden  hours  =  14,500  new  cases  x  V4 
hour  =  3,625  hours  and  a  governmental 
operations  and  maintenance  expense  of 
$19.24/hour  x  V4  hour  or  $69,745. 

Section  162.22    May  a  lease  be  used  as 
collateral  for  a  leasehold? 

The  BLA  may  approve  a  lease 
authorizing  the  lessee  to  encumber  his 
leasehold  interest  for  the  development 
and  improvement  of  the  leased 
premises.  The  BIA  must  approve  the 
leasehold  mortgage.  This  will  require 
that  the  BIA  review  the  loan  documents, 
the  lease,  and  approve  the  subsequent 
loan  for  development  and/or  other 
improvements  to  the  premises.  This  will 
involve  a  burden  to  the  public  in 
providing  the  appropriate  documents 
for  BIA  review  and  the  time  spend  by 
the  BIA  for  subsequent  approval. 

Burden  hours  =  14,500  new  cases  x  1 
hour  =  14,500  burden  hours  or  a  cost  to 
the  public  of  $145,000.  Burden  hours  for 
the  government  =  $14,500  new  cases  x 
1  hour  =  14,500  burden  hours  for  a 
governmental  operations  and 
maintenance  expense  of  $278,980. 


Section  162.30    What  happens  to 
improvements  constructed  on  Indian 
lands  when  the  lease  has  been 
terminated? 

If  improvements  are  to  be  constructed 
on  the  land,  the  lease  must  have  a 
provision  that  allows  that  such 
improvements  remain  on  the  lands 
upon  termination  of  the  lease  or  are 
removed  within  a  time  period  specified 
in  the  lease.  It  is  the  responsibility  of 
the  BIA  to  ensure  that  such  lease 
provision  is  included  if  improvements 
are  to  be  constructed  on  Indian  land. 
This  is  a  form  requirement — the 
inclusion  of  a  provision  to  the  lease.  To 
make  the  appropriate  inquiry  of  the 
lessor  and  lessee  regarding  construction 
improvements  and  include  a  provision 
to  the  lease  to  stipulate  the 
understanding  between  lessor  and 
lessee  would  take  approximately  1  hour 
by  the  appropriate  BIA  realty  specialist. 

Burden  hours  =  14,500  new  cases  x  1 
hour  =  14,500  hours  for  a  governmental 
operations  and  maintenance  expense  of 
$19.24/hour  x  14,500  hours  =  $278,980. 

Section  162.32    When  must  a  lease 
payment  be  made? 

Rents  are  due  and  payable  by  the 
payment  date  specified  in  the  lease.  In 
,  order  to  determine  whether  lease 
payments  are  in  arrears,  the  BIA  realty 
specialist  or  clerk  will  have  to  review 
every  rental  payment  against  every 
lease.  It  would  take  an  average  of  V* 
hour  to  match  check  to  lease  x  14,500 
new  cases. 

Burdon  hours  =  14,500  new  cases  x  V4 
houj  =  3,625  hours  and  a  governmental 
operations  and  maintenance  expense  of 
$19.24/hour  x  3,625  =  $69,745. 

Section  162.37    Is  there  a  penalty  for 
late  payment  on  a  lease? 

A  lease  will  contain  a  provision  that 
specifies  the  late  payment  penalty  that 
will  be  assessed  and  collected  for  late 
payment.  On  the  average  25%  of  the 
leases  are  delinquent  each  year. 
Therefore,  we  have  used  25%  of  the 
number  of  new  cases  (14,500)  or  3,625 
as  the  baseline  for  determining  burden 
hours  to  the  government.  It  would  take 
approximately  V4  hour  to  assess  the 
delinquency  and  inform  the  lessee  of 
the  deficiency. 

Burden  hours  =  3,625  delinquent 
cases  x  V4  hour  =  906.25  hours  and  a 
governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
906.25  =  $17,432. 

Section  162.48    What  forms  of  bonds 
will  the  BLA  accept? 

This  section  describes  the  various 
forms  of  bonds  that  the  BIA  will  accept 
as  surety  of  a  lease.  Each  form  has  its 


4jay4 


Federal  Register/ Vol.  65,  No.  136 /Friday.  July  14,  2000 / Proposed  Rules 


own  special  requirements  for 
acceptance.  The  lessee  must  provide  the 
BIA  with  the  appropriate  bond  form  and 
then  the  BIA,  in  turn,  must  process  the 
form  and  ensure  that  it  is  adequate  for 
surety.  This  imposes  a  burden  on  the 
public  of  1  hour  to  obtain  the 
appropriate  bond  form  and  a  burden  on 
the  government  of  V2  hoiu'  for 
processing. 

Burden  hours  =  14,500  new  cases  x  1 
hoiu  =  14,500  burden  hours  and  a  cost 
to  the  public  of  $145,000.  Burden  hours 
for  the  government  will  14,500  cases  x 
V2  hour  =  7,250  biu'den  hours  and  a 
govermnental  operational  and 
maintenance  expense  of  $19.24/hour  x 
7,250  burden  hours  =  $139,490. 

Section  162.52     What  types  of 
insurance  may  be  required? 

The  BIA  may  require  any  or  all  of  the 
following  types  of  insurance  depending 
upon  the  activity  conducted  imder  the 
lease:  property  and  liability;  casualty: 
fire,  flood,  hazardous  materials.  This 
will  involve  a  burden  upon  the  public 
of  providing  the  appropriate  insurance 
documents  to  the  BIA  for  their  review 
and  the  BIA  subsequently  certifying  that 
appropriate  insiu-ance  has  been  taken 
for  the  particular  type  of  leasehold 
proposed.  The  burden  hours  are 
estimated  to  be  1  hour  for  the  lessee  and 
V4  hour  for  the  BIA  to  certify  once 
documents  have  been  provided. 

Burden  hours  =  14,500  new  cases  x  1 
hour  =  14,500  burden  hours  and  a  cost 
of  $145,000  to  the  public.  Burden  hours 
for  the  government  =  14,500  new  cases 
X  V4  hoiu  =  3,625  burden  hoius  x 
$19.24/hour  =  $69,745. 

Section  1 62.61     How  do  I  acquire  a 
lease  on  Indian  land? 

•This  section  describes  that  there  are 
two  ways  to  acquire  a  lease  on  Indian 
land — by  negotiated  or  advertised  bid. 
Both  vehicles  involve  the  collection  and 
maintenance  of  certain  documents  by 
the  BLA  and  its  subsequent  approval  of 
the  lease,  in  whatever  form.  This  section 
deals  with  the  mechanisms  required  by 
the  BIA  to  secure  necessary  information 
and  its  steps  for  completing  the  leasing 
process.  It  is  estimated  that  the  BIA  will 
spend  up  to  3  hours  to  ensiue  that  all 
elements  of  a  negotiated  or  advertised 
bid  lease  have  been  met  and  are 
properly  recorded  and  maintained  for 
the  Indian  landowner. 

Biuden  hours  =  14,500  new  cases  x  3 
hours  =  43,500  hours  and  a 
governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
43,500  =  $836,940. 


Section  162.68    Must  the  parents  or 
guardians  of  minors  who  own  Indian 
land  obtain  a  lease  before  using  the 
land? 

A  parent,  guardian,  or  other  person 
standing  in  loco  parentis  does  not  need 
to  obtain  a  lease  for  lands  owned  by 
their  minor  children  if  those  minor 
children  own  100%  of  the  land  and  the 
minor  children  directly  benefit  from  the 
use.  Only  1%  of  the  new  leases  that  are 
entered  into  every  year  (of  14,500  new 
cases  on  the  average)  involve  minors 
who  own  Indian  land.  Therefore,  we 
have  used  145  minor  cases  as  the 
baseline  to  ascertain  burden  hours  to  the 
government.  It  is  the  responsibility  of 
the  BIA  to  ascertain  whether  or  not  the 
minor  Indian  landowners  obtain  a 
benefit  from  a  proposed  lease;  therefore, 
this  section  deals  only  with  the 
estimated  V2  hour  burden  to  the 
government  in  its  administration  of  each 
of  those  145  minor  cases. 

Biuden  hours  =  145  minor  cases  x  V2 
hour  =  72  burden  hours  for  a 
governmental  operations  and 
maintenance  expense  of  $19.24  x  72 
burden  hours  =  $1,385. 

Section  162.82     What  supporting 
documents  must  I  provide? 

This  section  details  the  required 
supporting  documents  that  must  be 
submitted  for  certain  business  leases  on 
Indian  lands.  This  section  applies  to 
corporations,  limited  liability 
companies,  partnerships,  joint  ventures, 
or  other  legal  entities  doing  business  on 
Indian  lands.  There  are  approximately 
587  new  business  lease  cases  per  year  as 
reported  by  the  BIA.  Therefore,  we  have 
587  business  cases  as  the  baseline  for 
determining  the  burden  hours  for  this 
section.  It  is  estimated  that  it  would  take 
30  minutes  to  provide  business  records 
162.73(a),  and  1  hour  to  provide 
appraisals,  financial  information, 
financial  statements,  credit  reports,  and 
new  construction  requirement  as  listed 
in  162.73  (b)-(d).  We  have  used  the  total 
3  V2  hours  as  the  burden  hour  x  587  new 
business  leases  to  determine  total 
burden  hours. 

Burden  hours  =  587  new  business 
leases  x  3  V2  hours  =  2,054.5  total 
burden  hours  and  a  cost  to  the  public  of 
$20,545. 

Section  1 62.83    How  much  rent  must  a 
lessee  pay? 

This  section  is  noteworthy  in  that  it 
allows  approval  of  a  negotiated  lease  of 
tribal  land  or  individually-owned  land 
for  less  than  a  fair  annual  rental  if  it  is 
in  the  best  interest  of  the  tribe  (a 
determination  for  the  tribe  and  the  BIA) 
or  if  the  lease  is  for  religious. 


educational,  recreational  or  other  public 
piu-poses  or  is  a  lease  within  the  lessor's 
family.  Only  5%  of  the  new  cases 
administered  by  the  BIA  fall  under  this 
extraordinary  less-than-fair-armual- 
rental  provision.  Therefore,  we  have 
used  the  number  of  725  extraordinary 
leases  as  the  baseline  for  determining 
burden  hours  to  the  public.  It  is 
estimated  that  it  would  take 
approximately  1  hour  for  each  instance 
of  an  extraordinary  lease  to  be  explained 
and  otherwise  justified  to  the 
appropriate  BIA  realty  specialist  for 
subsequent  approval. 

Burden  hours  =  725  extraordinary 
lease  cases  x  1  hoiu'  =  725  total  burden 
hours  and  a  cost  to  the  public  of  $7,250. 

Section  162.113    May  the  Secretary 
waive  administrative  fees? 

The  administrative  fee,  based  on 
annual  rental,  can  be  waived  for  a 
justifiable  reason.  Only  1%  of  the  new 
cases  administered  per  year  (average 
14,500  new  cases  per  year)  ask  for  a 
waiver  of  administrative  fees.  Therefore, 
we  have  used  the  number  145  as  the 
number  of  waiver  cases  per  year  to 
determine  burden  hours.  It  is  estimated 
that  it  would  take  V2  hour  for  a  waiver 
claim  to  be  made  by  a  lessee  either  in 
writing  or  in  person  to  the  appropriate 
BIA  realty  officer.  It  is  estimated  that  the 
government  would  spend  approximately 
V2  hour  to  process  and  approve  a  waiver 
request. 

Burden  hours  =  145  waiver  cases  x  1 
hour  =  145  hovus  and  a  cost  to  the 
public  of  $1,450.  The  burden  hours  for 
the  government  =  145  waiver  cases  x  V2 
hovu  for  process  =  72.5  hoius  and  a 
governmental  operations  and 
maintenance  expense  of  $1,387. 

Section  162.126     What  happens  if  you 
do  not  cure  a  lease  violation? 

This  section  explains  what  happens  if 
a  lease  violation  is  not  cured  and  gives 
specific  contents  required  in  a  letter  to 
the  lessee  for  an  alleged  lease  violation. 
This  a  form  requirement  for  the 
govenmient.  Since  this  instance  of  non- 
ciued  violations  occurs  only  1  %  of  the 
time,  we  have  used  1  %  of  the  total 
14,500  new  cases  to  arrive  at  the 
number  145  as  the  baseline  for 
determining  burden  hours.  It  is 
estimated  that  it  would  take  the 
appropriate  BIA  realty  officer  V2  hour  to 
prepare  and  mail  a  letter  with  all  the 
attending  requirements  of  this  section. 

Burden  hours  =  145  violation  cases  x 
V2  hour  =  72.25  hours  and  a 
governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
72.25  hours  =  $1,387. 
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Section  162.164     What  can  I  do  if  I 
receive  a  trespass  notice? 

This  section  details  what  a  person 
found  in  a  trespass  violation  must  do 
within  a  specific  time  frame  for  his  case 
to  be  finally  disposed.  The  lessee  will 
have  to  comply  with  the  notice  of 


trespass  or  submit  an  explanation  to  the 
BIA  as  to  why  a  trespass  violation 
should  not  be  rendered.  Approximately 
25%  of  the  new  lease  cases  have  a 
resulting  trespass  violation  alleged. 
Therefore,  we  have  used  25%  of  the 
14,500  new  cases  (3,625)  to  use  as  a 
baseline  for  determining  burden  hours. 

Estimated  Burden  Hours 


It  is  estimated  that  the  submission  of  an 
explanation  to  the  appropriate  BIA 
realty  officer  would  entail  V2  hoiu  to 
compose  and  deliver. 

Burden  hours  =  3,625  trespass 
violation  cases  x  V2  hour  =  1,812.5  total 
burden  hours  and  a  cost  of  $18,125  to 
the  public. 


CFR  section 


166.106    Form/Requirements'.. 

166.108    Permit  Recording  1   

166.124    Provide  info,  for  loan ' 


166.122 
166.123 

166.138 
eto.  1  . 

166.206 
166.207 
166.209 
166.210 
166.211 
166.303 
166.601 
166.602 
166.607 
166.703 
166  803 
166.804 
166.809 


Form  for  advertisements ' 
Forms  for  permits '  


Forms  for  amendments,  assignments,  modifications,  subpermits, 


Provide  info,  on  livestock  class 

Provide  info,  on  livestock  care '  

Removal  of  improvements '   

Provide  tribal  integrated  resource  mgmt.  plan 

Develop  conservation  plan'  

Provide  info,  on  public  notices/hearings  

Provide  info  on  txjnd  requirements '  

Forms  of  txtnds'  

Provide  insurance  information '   

Form  for  letter  of  violation  '  

Form  for  trespass  notice '  

Provide  info  on  trespass  violation  

Provide  info  on  ownerstiip  


Number  of 
respondents 


Reponses  per 
respondent 


1 
1 
100 
1 
1 
1 
1,000 

1 

1,000 

200 

1,000 

1 

250 

250 

250 

1 

1 

1 

1 

1 

100 

50 


1,000 
1,000 
1 
100 
1,000 
1,000 

1 

1,000 

1 
1 
1 

100 

1 
1 
1 

1,000 

1,000 

1,000 

100 

100 

1 

1 


Burden  per 
response 


1 

V* 
^A 

2 

1 
1 

V4 

V* 

'/4 

2 
2 

^/a 

V* 
^h 
■'h 
V2 

Va 


Total  annual 
burden 
(hours) 


1.000 

250 

SO 

50 

2,000 
1,000 

r,ooo 

250 

500 

jOO 

250 

50 

500 

500 

125 

500 

500 

250 

50 

50 

50 

12.5 


'  Indicates  Government  responsibility  in  whole  or  part. 

Note:  There  are  approximately  1,000  new  grazinq  permit  cases  each  year  that  are  administered  through  the  BIA  Because  information  collec- 
ton  requirements  would  not  be  tnggered  unless  and  until  a  new  case  is  initiated,  we  have  used  1.000  as  our  baseline  for  tribal  and  Individual  In- 
Oian  respondents.  Other  numbers  in  reference  to  tribal  or  individual  Indian  respondents  are  explained  tjelow  The  cost  of  reporting  and  record- 
keeping by  the  public  is  estimated  to  be  approximately  $10/hour.  We  have  used  this  figure  as  a  medium  figure  that  would  indicate  the  cost  of 
having  a  form  typed,  the  cost  of  taking  an  hour's  time  off  work,  the  cost  of  using  one's  vehicle,  plus  time  spent  on  the  activity,  and  other  mis- 
cellaneous costs  that  may  be  associated  with  obtaining  the  information  needed  to  fulfill  this  part's  infomiation  collection  requirements.  For  pur- 
poses of  governmental  operations  and  maintenance  expense,  we  have  used  the  salary  of  a  GS-9/5  as  the  average  salary  base.  This  would  be 
approximately  $19.24/hour  and  is  reflected  as  such  in  total  govemmental  expenses. 


Summary 

Section  1 66. 1 06     What  pmvisions  must 
be  contained  in  a  permit? 

I     This  section  describes  the  minimal 
elements  that  must  be  included  in  a 
permit.  BIA  will  not  approve  a  grazing 
permit  unless  these  elements  are 
present,  in  some  form,  to  satisfy 
minimum  contractual  needs.  This  is  the 
responsibility  of  the  BIA  to  review  the 
content  and  form  of  the  permit.  It  is 
estimated  that  it  would  take  the  BIA  one 
hour  to  review  and  approve  the  contents 
of  this  form. 

Burden  hours  =  1 ,000  new  permit 
cases  X  1  hour  =  1 ,000  hoiirs  for  a 
governmental  operations  and 
maintenance  cost  of  $19.24/hour  = 
$19,240. 

Section  1 66. 1 08    Are  permits  recorded? 

This  is  a  recordkeeping  requirement 
of  the  BIA.  All  permits  must  be  recorded 


with  the  Land  Titles  and  Records 
Offices  in  the  region  that  covers  the 
permitted  area.  It  is  estimated  that  it 
would  take  'A  hour  to  receive  and 
properly  record  these  permits  pursuant 
to25CFRl50efseq. 

Burden  hours  =  1 ,000  new  permit 
cases  X  V4  hour  =  250  hoiu-s  for  a 
govemmental  operations  and 
maintenance  cost  of  $19.24/hour  = 
$4,810. 

Section  1 66.124    Can  I  use  a  permit  as 
collateral  for  a  loan? 

We  have  estimated  that  approximately 
100  permit  holders  submit  information 
to  the  BIA  for  their  approval  to 
encumber  the  permit  interest  for  the 
development  and  improvement  of  the 
permitted  Indian  land.  It  would  take 
approximately  V2  hour  for  the  permit 
holder  to  submit  this  information  to  the 
BIA  and  another  V2  hour  for  the  BIA  to 


review  that  information  to  approve  the 
further  encxmibrance. 

Burden  hours  =  100  loan  applicants  x 
V2  hour  =  50  burden  hours  to  the  public 
and  a  cost  of  $500  to  the  public.  Burden 
for  the  government  =  100  loan 
applicants  x  V2  hour  =  50  burden  hours 
for  a  govemmental  operations  and 
maintenance  cost  of  $19.24/hour  x  50 
hours  =  $962.00. 

Section  1 66. 1 22  How  do  I  acquire  an 
advertised  permit  through  competitive 
bidding? 

This  section  describes  the  3  ways 
permits  may  be  acquired.  The  tribe  may 
grant  permits  on  range  units  containing 
trust  or  restricted  land  which  is  entirely 
tribally  ovraed  or  which  contains  only 
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tribal  and  government  land  under  the 
control  of  the  tribe.  The  BIA  will  grant 
permits  for  range  units  containing,  in 
whole  or  part,  individually  owned 
Indian  land  and  range  units  that  consist 
of,  in  whole  or  part,  tribal  or 
government  land.  A  permit  may  be 
acquired,  also,  be  negotiation  between 
the  parties.  In  all  instances  such  permits 
must  be  properly  advertised,  negotiated, 
or  terms  otherwise  determined  by  an 
equitable  standard.  While  this  will 
entail  the  tribe  or  Indian  individual  to 
do  certain  things,  it  is  the  responsibility 
of  the  BIA  to  ensiu-e  that  the  permitting 
process  has  been  conducted  in 
accordance  with  such  equitable 
standards.  It  is  estimated  that, 
whichever  method  of  permit  process  is 
used,  it  will  take  the  BIA  approximately 
2  hours  to  review  the  form  and 
subsequently  approve  the  permit. 
Agency  form  5-5514  would  be  utihzed 
for  portions  of  this  information. 

Burden  horn's  =  1,000  new  permit 
cases  X  2  hours  =  2,000  burden  hours  for 
a  governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
2,000  hours  =  $38,480. 

Section  166.123    Are  there  standard 
permit  fonns? 

There  are  standard  permit  forms, 
including  bid  forms,  permit  forms,  and 
permit  modification  forms.  These  forms 
are  available  at  the  various  BLA  agency 
offices.  We  have  estimated  the  hourly 
burden  to  be  approximately  1  hour  for 
the  public  in  submitting  any  type  of 
form  and  approximately  1  hour  for  the 
BLA  to  receive,  record  and  maintain. 
Agency  forms  5-5515,  5-5516,  5-5517, 
5-5524.  5-5525,  and  5-5528  would  be 
utilized  for  portions  of  this  information 
collection. 

Burden  hours  =  1,000  new  permit 
cases  X  1  hour  =  1,000  total  burden 
hours  and  a  cost  of  $10,000  to  the 
public.  Burden  hours  for  the 
government  are  estimated  at  1 ,000  new 
permit  cases  1  hour  =  1,000  burden 
hours  for  a  governmental  operations  and 
maintenance  expense  of  $19.24/hoius  x 
1,000  hours  =  $19,240.00. 

Section  1 66. 1 38    Other  than  to  remove 
land,  how  can  a  permit  be  amended, 
modified,  assigned,  transferred,  or 
subpermitted? 

This  section  describes  the  elements 
that  must  be  included  in  any  permit 
amendments,  modifications,  etc.  Each 
instance  requires  approval  by  the  BLA. 
It  is  estimated  that  it  would  take 
approximately  V2  hour  for  a  tribal  entity 
or  individual  Indian  to  fill  out  the 
requisite  form/format  for  a  change  in  the 
permit  and  '/»  hour  for  the  BLA  to  record 
and  maintain  this  change.  Agency  forms 


5-5522  and  5-5523  would  be  utilized 
for  portions  of  this  information 
collection. 

Burden  hours  =  1 ,000  new  permit 
cases  X  V2  hoiu  =  500  total  burden  hoius 
and  a  cost  of  $5,000  to  the  public. 
Government  burden  is  calculated  at 
1,000  new  permit  cases  x  'A  hoiu-  =  250 
hours  at  a  governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
250  hours  =  $4,810.00. 

Section  1 66.206    What  livestock  can  I 
graze  on  permitted  Indian  land? 

This  section  allows  the  tribe  to 
determine  the  class  of  livestock  that 
may  be  grazed  on  range  units  composed 
entirely  of  tribal  land  or  in  combination 
with  government  land,  subject  to 
grazing  capacity.  Also,  this  section  notes 
that  the  BLA  will  adopt  the  tribal 
determination  of  this  class  of  livestock 
if  it  is  consistent  with  a  determination 
of  grazing  capacity.  Ln  both  instances, 
information  must  be  provided  with 
respect  to  the  range  in  question,  class  of 
livestock,  and  an  approved  grazing 
determination.  The  tribal  entity  or 
individual  Indian  would  have  to 
provide  this  information  which  we  have 
determined  would  take  approximately 
V2  hour  to  compile.  This  sort  of 
classification  on  tribal  lands  would 
happen  on  an  average  of  200  instances 
per  year.  Agency  forms  5-5526  and  5- 
5527  could  be  utilized  for  portions  of 
this  information  collection. 

Burden  hours  =  200  new  cases  x  V2 
hour  =  100  total  burden  hours  and  a  cost 
of  $1,000  to  the  public. 

Section  166.207    What  must  a 
permittee  do  to  protect  livestock  from 
exposure  to  disease? 

Permittees  must  vaccinate,  treat 
exposed  animals,  and  restrict  movement 
of  exposed  or  infected  livestock.  We 
have  used  a  baseline  of  1 ,000  new 
permit  cases  here  because  all  new 
grazing  permits  would  require  that 
livestock,  of  whatever  natiue  and  in 
whatever  identified  range  unit,  comply 
with  this  standard  of  care.  It  is 
estimated  that  it  would  take  V2  hour  for 
the  tribal  entity  or  individual  Indian  to 
provide  this  information  the  appropriate 
BLA  office  and  V2  hour  for  that  office  to 
record  and  process  this  information  for 
compliance  with  this  health  standard. 

Burden  hours  =  1,000  new  permit 
cases  X  V4  hour  =  250  total  burden  hours 
and  a  cost  of  $2,500  to  the  public. 
Burden  for  the  government  is  estimated 
at  1 ,000  new  permit  cases  x  V4  hoiu  = 
250  hours  for  a  governmental  operations 
and  maintenance  expense  of  $19.24/ 
hour  X  250  hours  =  $4,810.00. 


Section  166.209    What  happens  to 
improvements  constructed  on  Indian 
lands  when  the  permit  has  been 
terminated? 

This  section  allows  improvements  to 
be  removed  on  permitted  Indian  land  if 
proper  provision  has  been  made  in  the 
permit.  An  extension  of  time  may,  also, 
be  provided  for  in  the  permit's 
provisions.  This  is  the  responsibility  of 
the  BLA  to  review  these  "removal  of 
improvements"  provisions,  record  them, 
and  allow  for  removals  as  prescribed  in 
the  permit.  Improvements  to  the  land 
are  accounted  for  in  approximately  10% 
of  the  new  cases  in  any  given  year,  or 
approximately  100  cases.  It  is  estimated 
that  it  would  take  V2  hour  to  facilitate 
this  recordkeeping. 

Biu-den  hours  =  100  new  cases 
involving  improvements  on  Indian  land 
X  V2  hour  =  50  hours  for  a  governmental 
operations  and  maintenance  expense  of 
50  hours  X  $19.24/hour  =  $962.00. 

Section  166.210    Is  an  agricultural 
resource  management  plan  required? 

Section  166.211     Is  a  conservation  plan 
required? 

An  agricultural  resource  management 
plan  must  be  developed  either  by  the 
tribe  or  by  the  BLA  in  consultation  with 
the  affected  tribe(s).  This  plan  should  be 
consistent  with  the  tribe's  integrated 
resource  management  plan.  We  estimate 
that  tribal  conservation  officers  and/or 
environmental  compliance  officers  for 
the  tribe,  in  consultation  or  not  in 
consultation  with  the  BLA,  would 
require  a  minimum  of  2  hours  to  work 
up  an  agricultural  resource  management 
plan  consistent  with  their  integrated 
resource  management  plan.  We  have 
used  a  baseline  of  250  tribes  as  being  the 
number  of  tribes  in  any  given  year  that 
would  be  allowing  grazing  on  their 
lands  subject  to  these  plans.  This 
number  could  be  much  reduced, 
depending  upon  the  frequency  of  newly 
permitted  grazing  activities  and 
renewals  of  existing  plans. 

Burden  hom-s  =  250  tribal  entities 
requiring  an  agricultural  resource 
management  plan  x  2  hours  =  500 
burden  hours  and  a  cost  of  $5,000  to  the 
public  for  such  production  of  plans. 

Section  166.303     What  notifications  are 
required  that  tribal  laws  apply  to 
permits  on  Indian  agricultural  lands? 

Tribal  grazing  laws  apply  to  permits 
on  tribal  and  individually  owmed  Indian 
land  under  tribal  jurisdiction.  However, 
tribes  must  notify  the  BLA  of  the  record 
of  public  notices  and  hearings,  and  the 
content  and  effective  dates  of  new  tribal 
grazing  laws.  We  have  used  a  baseline 
of  250  tribes  as  providing  the  BLA 
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information  on  such  new  tribal  grazing 
laws  as  a  high-end  average.  This  number 
could  be  greatly  reduced  in  proportion 
to  the  number  of  new  grazing  laws 
enacted  every  year.  This  notification  to 
the  BIA  would  take  approximately  Va 
liour  for  each  new  instance. 

Burden  hours  =  250  instances  of 
newly  enacted  tribal  grazing  laws  x  V2 
hour  =  125  total  burden  hoiu-s  and  a  cost 
of  $1,250  to  the  public. 

Section  166.601     How  is  the  amount  of 
the  bond  determined? 

The  BIA  will  determine  the  amoimt  of 
ihe  bond  based  upon  the  value  of  one 
year's  grazing  rental  payment,  the  value 
of  improvements  constructed,  the  cost 
of  performance  of  any  additional 
obligations,  and  the  cost  of  restoration 
and  reclamation.  In  addition,  the  BIA 
can  adjust  the  security  or  bond 
requirements  at  any  time,  depending 
upon  the  circumstances.  The  BIA  will 
collect  this  information  from  available 
sources  on  file  and  make  such 
determination  of  bond  amount.  It  is 
estimated  that  it  would  take 
approximately  V2  hoiu  to  evaluate  these 
variables  and  determine  the  appropriate 
bond. 

Burden  hours  =  1,000  new  permit 
cases  X  V2  hour  =  500  hoiu-s  for  a 
governmental  operations  and 
maintenance  expense  of  $9,620.00 

Section  166.602     Whatfomi  of  bonds 
will  the  BIA  accept? 

The  BIA  will  only  accept  bonds  in 
(  ash.  negotiable  Treasury  securities, 
c  ertificates  of  deposit,  or  irrevocable 
letters  of  credit.  This  is  a  recordkeeping 
responsibility  of  the  BIA  and  is 
« stimated  to  take  approximately  V2  hoiu 
to  review  and  accept  for  appropriate 
secxirity.  Agency  forms  5-5519  and  5- 
5423  can  be  used  for  portions  of  this 
information  collection. 

Burden  hoius  =  1,000  new  permit 
c  ases  X  V2  hour  =  500  hours  for  a 
governmental  operations  and 
maintenance  expense  of  $9,620.00 

Section  166.607    What  types  of 
insurance  may  be  required? 

The  BIA  may  require  a  permittee  to 
f  rovide  insurance  in  an  amount 
sufficient  to  protect  any  improvements 
on  the  permit  premises,  cover  losses 
such  as  personal  injury  or  death,  and 
protect  the  landowner's  interests.  This 
is  a  responsibility  of  the  BLA  and  the 
agency  will  review  each  permit  case  to 
determine  what  sort  of  insurance 
coverage  is  necessary  for  the  proposed 
permitted  use.  This  review  would  take 
approximately  V4  hour  to  complete. 

Biu-den  hours  =  1 ,000  new  permit 
cases  X  V4  hour  =  250  burden  hours  for 


a  governmental  operations  and 
maintenance  expense  of  $4,810.00. 

Section  1 66. 703     What  will  a  written 
notice  of  a  violation  contain? 

This  section  details  the  form  the  BIA 
will  use  to  inform  a  permittee  that  his 
permit  is  in  violation.  This  is  a 
recordkeeping  responsibility  for  the 
agency  and  will  take  approximately  V2 
hour  to  compose  and  send  to  the 
permittee. 

Bxu-den  hours  =  100  permit  violations 
X  V2  hour  =  50  hours  for  a  governmental 
operations  and  maintenance  expense  of 
$19.24/hour  x  50  hours  =  $962.00 

Section  166.803    How  are  trespassers 
notified  of  a  trespass  determination? 

This  section  details  what  must  be 
included  in  a  written  notice  of  trespass. 
This  is  a  responsibility  of  the  BIA  and 
would  be  realized  upon  approximately 
100  alleged  trespassers  in  any  given 
year.  To  send  such  a  written  notice 
would  take  approximately  V2  hoxir  in 
order  to  compile  the  particulars  of  the 
trespass  and  properly  inform  the  alleged 
trespasser  of  his  rights. 

Biu-den  hours  =  100  trespass 
violations  x  V2  hour  =  50  hours  for  a 
governmental  operations  and 
maintenance  expense  of  $19.24/hour  x 
50  hours  =  $962.00. 

Section  1 66.804     What  can  I  do  if  I 
receive  a  trespass  notice? 

If  an  alleged  trespasser  wishes  to 
contest  a  trespass  notice,  he  must 
contact  the  agency  in  writing  to  explain 
why  the  trespass  is  in  error.  We  have 
used  100  trespass  violations  as  the 
baseline  for  the  computation  of  burden 
hours  and  an  estimated  V2  hour  to 
complete  a  letter  of  explanation  to  the 
agency. 

Burden  hours  =  100  notices  of 
trespass  x  V2  hour  to  respond  =  500  total 
burden  hours  and  a  cost  of  $5,000  to  the 
public. 

Section  166.809    What  happens  after 
my  unauthorized  livestock  or  other 
property  are  impounded? 

In  those  cases  where  livestock  or 
other  property  have  been  impounded 
due  to  a  trespass  violation,  the 
trespasser  may  redeem  his  property  by 
providing  proof  of  ownership.  We 
estimate  only  50  cases  of  impoundment 
per  year  and  the  requirement  of  showing 
proof  of  ownership  to  not  exceed  V4 
hour. 

Burden  hours  =  50  impoundment 
cases  X  V4  hoiu-  =  12.5  total  burden 
hours  and  a  cost  of  $125  to  the  public. 


F.  Review  Under  Executive  Order  13132 
Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  While  this 
proposed  rule  will  impact  tribal 
governments,  there  is  no  Federalism 
impact  on  the  trust  relationship  or 
balance  of  power  between  the  United 
States  government  and  the  various  tribal 
governments  affected  by  this 
rulemaking.  Therefore,  in  acr^  rdance 
with  Executive  Order  13132  i'  is 
determined  that  this  rule  wi.l  not  have 
sufficient  federjJism  implir^tions  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

G.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

This  proposed  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  proposed  rule. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
estabUshes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  Act,  the 
Department  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  This  proposed 
rule  will  not  result  in  the  expenditiu-e 
by  the  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  Department, 
however,  has  determined  that  because 
the  proposed  rulemaking  will  uniquely 
affect  tribal  governments  it  will  follow 
Departmental  and  Administration 
protocols  in  consulting  with  tribal 
governments  on  the  rulemaking.  These 
consultations  will  be  in  keeping  with 
the  President's  Executive  Order  13084. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments." 
Consequently,  tribal  governments  will 
be  notified  through  this  publication  in 
the  Federal  Register  and  through  the 
field  offices  of  the  BIA  of  the 
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ramifications  of  this  rulemaking.  This 
will  enable  tribal  officials  and  the 
affected  tribal  constituency  throughout 
Indian  Country  to  have  meaningful  and 
timely  input  in  the  development  of  the 
final  rule.  This  will  reinforce  good 
intergovernmental  relations  with  tribal 
governments  and  better  inform,  educate, 
and  advise  such  tribal  governments  on 
compliance  requirements  of  the 
rulemaking. 

List  of  Subjects 

25  CFR  Part  15 

Estates,  Indians-law. 

25  CFR  Part  114 

Accounting,  Indians  =  business  and 
finance. 

25  CFR  Part  115 

Administrative  practice  and 
procedure,  Indians-business  and 
finance. 

25  CFR  Part  162 

Indians-lands. 

25  CFR  Part  166 

Grazing  lands,  Indians-lands, 
Livestock. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
proposes  to  amend  25  CFR  as  follows: 

PART  15— PROBATE  OF  INDIAN 
ESTATES.  EXCEPT  FOR  MEMBERS  OF 
THE  FIVE  CIVILIZED  TRIBES 

1.  Part  15  is  revised  to  read  as  follows: 

Subpart  A — (ntrcxluction 

15.1  What  is  the  purpose  of  this  part? 

15.2  What  terms  do  I  need  to  know? 

15.3  Will  the  Department  probate  all  the 
property  in  Indian  estates? 

15.4  How  does  the  probate  orocess  work? 

Subpart  B — Starting  the  Probata  Process 

15.101  How  do  I  begin  the  BL\  probate 
process? 

15.102  May  I  notify  the  BLA  of  a  death  if  I'm 
not  related  to  the  decedent? 

15.103  Is  there  a  deadline  for  notifying  the 
BIA  of  a  death? 

15.104  Can  I  get  assistance  immediately  for 
funeral  expenses? 

15.105  Do  I  need  to  give  the  BIA  any  other 
documents? 

15.106  Will  the  BIA  wait  to  begin  the 
probate  process  until  it  is  notified  of  the 
decedent's  death? 

15.107  Who  prepares  an  Indian  probate 
package? 

15.108  If  the  decedent  was  not  an  enrolled 
member  oi  a  tribe,  but  own  interests  in 
trust  or  restricted  property,  what  agency 
prepares  the  probate  package? 

15.109  Can  I  give  up  my  interest  in  trust  or 
restricted  lands  or  trust  funds  if  I  am  an 
heir? 


Subpart  C — Preparing  the  Probate  Package 

15.201  What  will  the  BIA  do  with  the 
documents  that  I  provide? 

15.202  What  must  the  probate  package 
contain? 

15.203  What  happens  after  the  BIA  prepares 
the  probate  package? 

15.204  Is  there  a  summary  process  for 
distributing  a  trust  estate  with  cash 
assets? 

15.205  Will  I  be  notified  where  my  probate 
is  sent? 

15.206  When  will  the  BLA  refer  a  probate  to 
theOHA? 

Subpart  D — Claims  and  Distributions 

15.301  What  does  the  attorney  decision- 
maker do  with  the  probate  package? 

15.302  What  happens  if  the  decedent  owes 
debts? 

15.303  If  the  decedent  owed  me  money, 
how  do  I  file  a  claim? 

15.304  When  will  I  know  if  my  claim  will 
be  paid? 

15.305  Which  claims  will  be  paid  first? 

15.306  Can  the  attorney  decision-maker 
reduce  claims? 

15.307  What  if  there  is  not  enough  money 
in  the  IIM  account  to  pay  all  claims? 

15.308  Will  the  BIA  keep  the  estate  open 
and  use  future  income  to  pay  claims? 

15.309  Will  the  attorney  decision-maker 
authorize  payment  of  interest  or 
penalties  on  claims? 

15.310  Will  the  BIA  file  tax  returns  for  the 
decedent  or  the  estate? 

15.311  When  will  the  BIA  send  me  a  copy 
of  the  probate  decision? 

15.312  What  happens  after  the  decision  is 
made? 

Subpart  E— Appeals 

15.401  May  I  appeal  the  decision  of  the 
attorney  decision-maker? 

15.402  How  do  I  file  an  appeal? 

15.403  How  long  do  I  have  to  file  an 
appeal? 

15.404  What  will  happen  to  the  estate  if  an 
appeal  is  filed? 

15.405  If  I  miss  the  60-day  appeal  period, 
do  I  have  any  other  rights? 

Sutjparl  P    -♦ntorrn«tK>n  and  Records 

16. 501  u  i  nave  a  question  about  a  probate 
case  that  has  been  assigned  to  an 
attorney  decision-maker,  may  I  contact 
the  attorney  decision-maker  directly? 

15.502  How  can  I  find  out  the  status  of  a 
probate? 

15.503  What  is  a  nationwide  Indian  probate 
tracking  system? 

Anthority:  Sees.  1.  2,  36  Stat.  855,  as 
amended.  856,  as  amended,  sec.  1,  38  Stat. 
588,  42  Stat.  1185.  as  amended,  sees.  1,  2,  56 
Stat.  1021,  1022,  25  U.S.C.  372,  373,  374, 
373a,  373b.  Cross  reference:  For  special  rules 
applying  to  proceedings  in  Indian  Probate 
(Determination  of  Heirs  and  Approval  of 
Wills,  Except  for  Members  of  the  Five 
Civilized  Tribes  and  Osage  Indians), 
including  hearings  and  appeals  within  the 
jurisdiction  of  the  Office  of  Hearings  and 
Appeals,  see  Title  43,  Code  of  Federal 
Regulations,  Part  4,  Subpart  D;  Funds  of 
deceased  Indians  other  than  the  Five 


Civilized  Tribe  see  Title  25  Code  of  Federal 
Regulations,  Part  115. 

Subpart  A — Introduction 

§  1 5.1     What  Is  the  purpose  of  this  part? 

This  part  contains  the  procedures  that 
the  Secretary  follows  to  probate  the  trust 
estate  of  a  deceased  individual  Indian 
who  owned  trust  or  restricted  property. 
This  part  tells  you  how  to  file  the 
necessary  documents  to  probate  the 
trust  estate. 

§15.2    What  terms  do  I  need  to  know'' 

ALJ — Means  an  administrative  law 
judge  or  other  employee  of  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  (OHA)  upon 
whom  authority  has  been  conferred  by 
the  Secretary  to  conduct  hearings  in 
accordance  with  43  CFR  part  4  subpart 
D. 

BIA — Means  the  Biu^au  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

DM  account — Means  Individual 
Indian  Money  Account. 

LTflO— Means  the  Land  Titles  and 
Records  Office  within  the  BIA. 

OHA — Means  the  Hearings  Division, 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior.' 

Agency — Mean.s  the  agency  or  any 
other  designated  office  in  the  BIA 
having  jurisdiction  over  trust  or 
restricted  propertv  and  money.  This 
term  also  means  any  office  of  a  tribe 
which  has  contracted  or  compacted  the 
probate  function. 

Attorney  decision-maker — Means  an 
attorney  with  the  BL^  who  reviews  a 
probate  package,  determines  heirs  and 
benefinaries  determines  creditors 
claims,  and  issues  a  wntten  decision 
based  on  the  record. 

Be/ie/jcja/v^Means  anv  individual 
who  receives  trust  or  restricted  property 
or  money  in  a  decedent  s  will. 

Day — Means  a  calendar  dav 

Deciding  official  means  the  official 
with  the  delegated  authority  to  make  a 
decision  on  a  probate  matter,  and  mav 
include  a  BIA  regional  director,  agency 
supenntendent,  or  field  representative, 
an  ALJ  or  other  designated  official 

Decision — Means  a  written  document 
issued  by  the  deciding  official 
determining  heirs  and  beneficiaries, 
approving  creditors  claims,  and 
ordering  distribution  of  property  and 
money 

Form  OHA-7 — Means  a  form  issued 
by  the  OHA  which  lists  data  for  heirship 
and  family  history,  and  provides 
information  on  any  wills,  trust  and 
restncted  property,  adoptions,  names 
and  addresses  of  all  interested  persons. 

Heir — Means  any  individual  who 
receives  trust  or  restricted  property  or 
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money  from  a  decedent  by  operation  of 
law. 

Interested  person — Means  any 
potential  or  actual  heir,  any  beneficiary 
under  a  will,  any  party  asserting  a  claim 
against  a  deceased  Indian's  estate,  and 
any  tribe  having  a  statutory  option  to 
piuchase  the  trust  or  restricted  property 
interest  of  a  decedent. 

Intestate — Means  the  decedent  died 
Aithout  a  will. 

Minor — Means  an  individual  that  has 
not  reached  the  age  of  majority  as 
defined  by  the  applicable  tribal  or  state 
law. 

Probate — Means  the  legal  process  by 
which  applicable  tribal  or  State  laws 
affecting  the  distribution  of  property  is 
applied  to; 

fl)  Determine  the  heirs  and 
l>Hneficiaries  of  a  decedent's  trust  and 
rfstricted  real  property:  and 

12)  Transfer  any  funds  held  in  trust  by 
ihe  Secretary  for  a  decedent  to  the  heirs, 
In^neficiaries,  or  other  persons  or 
tntities  entitled  by  law. 

Probate  specialist — Means  a  BIA  or 
tribal  paralegal  trained  in  Indian  probate 
law. 

Secretary — Means  the  Secretary  of  the 
Interior  or  an  authorized  representative. 

Superintendent  or  Field 
Representative — Meaiis  aa  authorized 
representative  of  the  Secretary  of  the 
Interior  who  is  the  officer  in  charge  of 
a  BLA  agency  or  field  office. 

Vendor  or  Creditor — Means  any 
individual  or  company  who  submits  a 
claim  for  payment  from  a  decedent's 
estate. 

We — Means  either  an  official  of  the 
BIA  or  a  tribe  performing  probate 
functions  under  a  BIA  contract  or 
c  ompact. 

Will — Means  a  written  testamentary 
dociunent,  including  anv  properly 
executed  written  changes,  called 
c  udicils,  which  was  signed  by  the 
decedent  and  was  attested  by  two 
disinterested  adiUt  witnesses,  that  states 
who  will  receive  the  decedent's  trust  or 
restricted  property. 

You/I — Means  an  interested  person, 
as  defined  herein,  with  an  interest  in  the 
decedent's  estate  unless  a  specific 
section  says  otherwise. 

§  1 5.3     Will  the  Department  probate  ail  the 
property  in  Indian  estates? 

(a)  No.  We  will  probate  only  the  trust 
or  restricted  property  in  the  estate  of  an 
Indian  decedent. 

(b)  We  will  not  probate: 

(1)  Real  or  personal  property  in  an 
estate  of  an  Indian  decedent  that  is  not 
trust  or  restricted  property: 

(2)  Restricted  property  derived  from 
allotments  in  the  estates  of  members  of 
the  Five  Civilized  Tribes  (Cherokee, 


Choctaw,  Chickasaw,  Creek  and 
Seminole)  in  Oklahoma;  and 

(3)  Trust  or  restricted  interests 
derived  from  allotments  made  to  Osage 
Indians  in  Oklahoma  and  Osage 
headright  interests. 

(c)  We  will  probate  trust  or  restricted 
property  in  the  estates  of  members  of 
the  Five  Civilized  Tribes  or  Osage 
Indians  when  that  trust  or  restricted 
property  is  derived  fit)m  other  tribal 
allotments. 

§15.4     How  does  the  probate  process 

work? 

The  basic  steps  of  the  probate  process 
are: 

(a)  We  find  out  about  a  person's  death 
(see  subpart  B  of  this  part  for  details); 

(b)  We  prepare  a  probate  package 
which  includes  documents  that  you 
send  us  (see  subpart  C  of  this  part  for 
details); 

(c)  We  refer  the  completed  probate 
package  to  a  deciding  official  in  BIA  or 
OHA  (see  subpart  D  of  this  part  for 
details); 

(d)  The  deciding  official  decides  how 
to  distribute  the  property  (see  subparts 
D  and  E  of  this  part  for  details). 

Subpart  B — Star14ng  the  Probate 
Process 

$  15.101     How  do  I  b«^r\  the  BIA  prot>ate 
process? 

To  begin  the  probate  process,  as  soon 
as  possible  you  should  contact  the 
nearest  BIA  agency  or  regional  office 
where  the  decedent  was  eiuoUed.  You 
must  provide  a  copy  of  the  death 
certificate,  if  one  exists.  If  a  death 
certificate  does  not  exist,  you  may 
provide  one  or  more  of  the  following: 

(a)  A  copy  of  the  obituary  notice  from 
a  local  newspaper; 

(b)  An  affidavit  of  death  prepared  by 
someone  who  knows  about  the 
decedent;  or 

(c)  Any  other  doctunent  that  we 
accept  that  verifies  the  death,  such  as  a 
church  record  or  a  court  record 

§15.102     May  I  notify  ttw  BIA  of  a  oeatli  it 
I'm  not  related  to  tt>e  decedeof 

You  do  not  need  to  be  related  to  the 
decedent  in  order  to  notify  us  of  the 
death.  You  can  be  a  fiiend,  neighbor,  or 

any  other  interested  person. 

§  15.103    Is  there  a  deadline  for  notifying 
the  BIA  ot  a  death'' 

There  is  no  deadline  for  notifying  us 
of  a  death.  However,  you  should  notify 
us  of  a  death  aj  soon  as  possible  after 
the  person  dies. 

§  15  104    Can  I  gel  assistance  immediately 
for  funeral  services? 

If  you  are  responsible  for  making  the 
funeral  arrangements  of  a  decedent  who 


had  an  IIM  accoimt  and  have  an 
immediate  need  to  pay  for  funeral 
arrangements  prior  to  biuial,  you  may 
make  a  request  to  the  agency  for  up  to 
$1,000  from  the  decedent's  UM  account 
if  the  decedent's  IIM  accoimt  has  more 
than  $2,500  in  the  account  at  the  date 
of  death.  The  agency  may  approve 
reasonable  costs  for  this  purpose.  We 
will  not  pay  this  money  directly  to  you; 
we  will  only  pay  the  persons  who 
provide  the  funeral  services.  To  apply 
for  this  assistance  you  must  submit  the 
following  to  us: 

(a)  An  original  itemized  receipt, 
contract  or  statement  for  each  service; 
and 

(b)  An  affidavit  signed  by  the  vendor 
or  provider  stating  that  the  service 
rendered  is  necessary  for  tribal  burial 
services. 

§15.105    Do  I  need  to  give  the  BiA  any 
other  documents? 

(a)  You  must  provide  us  with  the 
following  dociunents  and  information 
before  we  can  begin  to  process  the 
probate  package. 

(1)  Social  Seciuity  number  of  the 
decedent; 

(2)  The  birth  certificate  or  other 
record  of  birth; 

(3)  All  death  records  including  those 
listed  in  §15.101;         « 

(4)  A  list  of  known  creditors  and  their 
addresses; 

(5)  Current  names  and  addresses  of 
potential  heirs  and  beneficiaries; 

(6)  Any  statements  renouncing  an 
interest  in  the  estate; 

(7)  All  marriage  licenses  of  the 
decedent; 

(8)  All  divorce  decrees  of  the 
decedent; 

(9)  Adoption  and  guardianship 
records; 

(10)  All  original  or  certified  copies  of 
wills  and  codicils; 

(11)  Any  sworn  statements  regarding 
the  decedent's  family,  including  any 
statements  of  paternity  or  maternity; 
and 

(12)  Additional  docimients  that  we 
reouest. 

(b)  You  must  inform  us  if  any  of  the 
documents  or  information  identified  in 
these  regulations  are  not  available. 

§15 -^06     Wii' rhe  BIA  watt  to  begin  the 
prooate  process  until  it  is  notified  of  ttie 
decedent  s  death? 

No.  We  may  find  out  about  the  death 
of  a  person  without  being  notified  by  an 
interested  person.  If  we  do,  and  if  the 
decedent  meets  the  criteria  in  §  15.3,  we 
will  initiate  the  process  without 
notification.  You  should  not  assume 
that  we  will  find  out  about  a  death.  It 
is  still  your  responsibility  to  notify  us  as 
required  by  §  15.101. 
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§15.107    Who  nrepaes  an  Indian  probate 
package? 

The  probate  specialist  or  probate  clerk 
at  the  agency  or  tribe  where  the 
decedent  is  an  enrolled  member  will 
prepare  the  probate  package. 

§15.106  :?  the  decedent  was  not  an 
enrolled  memoer  of  a  tritje,  but  owns 
interests   n  trust  or  restricted  property, 

//hat  agency  preoares  "^e  orocate 
package  ' 

If  the  decedent  was  not  an  enrolled 
member  of  a  tribe,  but  owns  interests  in 
trust  or  restricted  property,  the  agency 
that  has  jurisdiction  over  the  trust 
property  of  the  decedent,  or  the  greater 
amount  of  trust  property  will  prepare 
the  probate  package. 

§  15.109  Can  I  give  up  my  interest  in  trust 
or  restricted  lands  or  trust  funds  it  I  believe 
am  an  heir? 

(a)  If  you  are  a  non-Indian,  you  may 
give  up  all  or  part  of  your  interest  by. 
submitting  a  notarized  statement  in 
which  you  renounce  your  interest  in  the 
estate.  You  must  send  the  statement  to 
the  probate  specialist  at  the  agency 
preparing  the  probate. 

(b)  If  you  are  an  Indian  and  you  wish 
to  give  up  all  or  part  of  your  interest,  we 
must  refer  your  request  to  OHA  in 
accordance  with  43  CFR  part  4,  subpart 
D. 

(c)  You  must  file  your  statement 
renouncing  your  interest  with  the  OHA 
or  the  probate  specialist  before  the 

decidine  official  is.sues  an  nrdfir. 


Subpart  C 
Package 


-Preparing  the  ^-obate 


§15.201     What  will  ttie  BIA  do  with  ttie 
documents  that  I  provide? 

Once  we  receive  the  documents  that 
you  provide  us  under  §  15.105,  the 
probate  specialist  or  probate  clerk  will: 

(a)  Use  the  documents  to  prepare  a 
probate  package:  and 

(b)  Consult  with  you  and  any  other 
sources  to  obtain  any  additional 
information  needed  for  a  complete 
package. 


§  15.202    What  must  the  crobate  package 
contain? 

The  probate  package  must  contain  all 
of  the  following: 

(a)  A  copy  ofthe  death  certificate,  if 
one  exists,  or«ome  other  reliable 
evidence  of  death  as  required  by 
§15.101; 

(b)  A  completed  Form  OHA-7,  "Data 
for  Heirship  Findings  and  Family 
History,"  certified  by  the 
superintendent; 

(c)  A  certified  inventory  of  trust  or 
restricted  real  property  including  a 
description  of  any  income  generating 
activity  that  may  produce  income 
during  the  probate  process; 

(d)  A  copy  of  the  decedent's  IIM 
account  ledger  showing: 

(1)  The  balance  ofthe  account  at  date 
of  death; 

(2)  The  balance  ofthe  account  at  date 
of  probate  package  submission;  and 

(3)  An  IIM  account  history  for  five  (5) 
years  previous  to  the  date  of  death; 

(e)  All  original  wills,  codicils  and  any 
revocations  of  wills  or  codicils.  We  will 
accept  copies  if  original  wills,  codicils 
or  any  revocations  of  wills  or  codicils 
are  unavailable; 

(f)  All  statements  renouncing  interest; 

(g)  All  documentation  of  payment  of 
claims  paid  prior  to  probate  hearing; 

(h)  Claims  of  creditors; 

(i)  Other  supporting  dociunents,  such 
as  marriage  license,  divorce  decrees, 
birth  certificate,  adoption  decrees, 
guardianship  decrees,  any  affidavits 
(which  may  include  paternity,  maternity 
issues,  or  adoptions); 

(j)  Tribal  options  to  purchase  interests 
of  a  decedent;  and 

(k)  Any  other  information  that  may  be 
required  at  the  time  of  proceedings. 

§  1 5.203    What  happens  after  the  Bl  A 
prepares  the  probate  package'' 

Within  120  days  after  we  receive  all 
the  documents  required  by  §  15.105  and 
after  all  the  probate  documents  listed  in 
§  15.202  are  received,  a  probate 
specialist  will  review  the  probate 
package  and  refer  it  to  the 
superintendent,  attorney  decision-maker 
or  the  appropriate  ALJ  in  the  OHA  in 
accordance  with  §§  15.204  and  15.206. 


§  15  204     Is  there  a  summary  process  for 
distributing  a  trust  estate  with  cash  assets? 

(a)  Yes,  when  an  Indian  dies  intestate, 
leaving  in  a  trust  estate  only  trust 
personal  property  or  cash  of  a  value  less 
than  $5,000,  not  including  any  interest 
that  may  have  accrued  after  the  death  of 
the  decedent,  the  superintendent  or  the 
attorney  decision-maker  will  review  the 
probate  package,  identify  the  legal  heirs 
and  determine  the  proper  distribution  of 
the  trust  estate. 

(b)  Within  20  days  after  receipt  of 
notice  imder  §  15.205,  the  apparent 
heirs  may  request  that  an  ALJ  assume 
jiuisdiction  and  hold  a  hearing  to 
determine  the  proper  distribution  of  the 
trust  estate. 

(c)  Within  60  days  after  determining 
the  proper  distribution  of  the  trust 
estate,  the  superintendent  or  attorney 
decision-maker  will  prepare  and 
distribute  to  the  interested  persons  a 
memorandum  showing  the  date  of  the 
decedent's  death  and  the  value  and 
distribution  of  the  trust  estate,  or  refer 
the  probate  to  an  ALJ. 

(d)  In  the  disposition  of  the  trust 
estate,  the  superintendent  or  the 
attorney  decision-maker  will: 

(1)  Order  the  payment  of  creditors' 
claims  as  provided  in  §§  15.302-307; 
and 

(2)  Order  the  balance  of  the  trust 
estate  remaining  after  payment  of 
claims,  if  any,  to  be  transferred  to  the 
legal  heirs  of  the  decedent. 

(e)  Interested  persons  may  appeal  a 
siunmary  distribution  determination  in 
accordance  with  subpart  E  of  this  part 
or  25  CFR  part  2. 

§15.205     Willi  t>e  notified  where  the 
probate  is  sent? 

Yes,  the  BIA  will  notify  you  and  post 
notice  of  the  designated  office  where  the 
probate  has  been  sent. 

(a)  After  the  probate  specialist  has 
forwarded  the  probate  package  under 
paragraph  (a)  of  this  section,  we  will 
notify  you  where  we  have  sent  the 
probate  package: 


If  we  send  the  probate  to 


(1)  A  superintendent  or  at- 
tomey  decision-maker 
under  §15.204. 

(2)  An  attorney  decision- 
maker. 


We  will  send  you 


A  letter  that  gives  you  20  days  to  tell  us  if  you  want  the 
probate  package  sent  to  the  OHA  for  a  hearing. 


A  letter  that  gives  you  20  days  to  tell  us  if  you  want  the 
probate  package  sent  to  the  OHA  for  a  hearing. 


And 


If  we  don't  hear  from  you  within  the  20  days,  we  will 
have  the  superintendent  or  the  attomey  decision- 
maker process  the  probate  package  based  on  the 
documents  in  the  probate  package. 

If  we  don't  hear  from  you  within  the  20  days,  we  will 
have  the  attomey  decision-maker  process  the  pro- 
late package  based  on  the  documents  in  the  probate 
package 
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If  we  send  the  protwte  to 


(3)  The  OHA 


We  will  send  you 


A  notification  that  we  are  sending  the  prot)ate  to  the 
OHA  for  a  hearing. 


And 


We  will  notify  the  potential  heirs  that  they  may  ask  the 
OHA  for  an  in-person  hearing  at  a  site  convenient  to 
nr>ost  of  the  parties,  a  video  conference  or  teleconfer- 
ence heanng  (if  available),  or  a  decision  based  on 
documents  in  the  probate  package. 


(b)  We  will  post  notice  identifying  the 
designated  office  that  has  been  assigned 
the  probate  package.  We  will  post  the 
notice  for  at  least  20  days  in  five  or 
more  conspicuous  places  in  the  vicinity 
of  the  designated  office. 

§  15,206     When  wil!  the  BtA  refer  a  Drobafe 
to  the  OHA'' 

We  will  refer  a  probate  to  the  OHA 
under  §  15.204(b)  if  the  probate 
specialist  decides  that  a  referral  is 
appropriate.  In  deciding  whether  to 
refer  a  probate  to  the  OHA,  the  probate 
specialist  will  consider  all  of  the  criteria 
listed  below.  The  probate  specialist  will 
refer  a  case  to  the  OHA  based  upon  the 
following  criteria: 

(a)  Problems  with  the  will.  The 
probate  specialist  will  refer  the  case  to 
the  OHA  if  the  will: 

(1)  Is  likely  to  be  contested; 

(2)  Is  complex  or  ambiguous;  or 

(3)  Is  of  questionable  validity. 

(b)  Contested  claims.  The  probate  will 
be  referred  to  the  OHA  if  you: 

(1)  Contest  a  creditor  claim;  or 

(2)  Contest  a  claim  made  by  a  family 
member. 

(c)  Other  problems.  The  probate  will 
be  referred  to  the  OHA  if: 

(1)  There  are  substantial  questions 
about  family  relationships; 

(2)  There  is  a  conflict  in  prior 
probates; 

(3)  There  are  problems  with  the 
evidence; 

(4)  The  adoption  of  an  heir  is 
questionable; 

(5)  You  are  seeking  a  presumption  of 
death; 

(6)  There  are  minor  heirs  whose  rights 
may  be  jeopardized;  or 

(7)  The  case  involves  determinations 
of  escheat  under  43  CFR  4.205. 


Subpart  D— Claims  and  Distributions 

§15.301     What  does  tne  anomev  decision- 
maker do  witri  trie  probate  pacKage" 

The  attorney  decision-maker  reviews 
the  probate  package  and  determines 
whether  the  issues  of  fact  or  law  of  the 
case  indicate  that  the  probate  package 
should  be  referred  to  the  OHA.  If  the 
probate  package  is  not  referred  to  the 
OHA,  the  attorney  decision-maker  will: 

(a)  Determine  validity  of  the  will  and 
any  codicils;  ' 

(b)  Determine  intestate  heirs; 

(c)  Determine  beneficiaries  in  self- 
proved  wills; 

(d)  Approve  claims  according  to 
§§  15.302  through  15.310;  and 

(e)  Issue  a  written  decision. 

§  1 5  302     What  happens  If  the  decedent 
owes  debts'" 

The  attorney  decision-maker  may 
order  payment  of  some  or  all  of  the 
debts  of  the  decedent. 

§  ">  5  303     !f  the  decedent  owea  me  money, 
how  00  I  file  a  daim? 

ii  yuu  WISH  tu  make  a  claim  against 
the  estate  of  a  decedent,  you  must 
submit  to  us  an  original  and  two  copies 
of  an  itemized  statement  of  the  debt 
showing  the  amount  of  the  original  debt 
and  the  remaining  balance  on  the  date 
of  the  decedent's  death  as  soon  as 
possible.  We  must  receive  your  claim 
within  60  days  from  the  date  of  death 
to  be  included  as  part  of  the  probate  file. 

§  '  5  304     When  will  I  know  If  my  claim  will 
be  paid? 

The  attorney  decision-maker  may 
direct  the  payment  of  some  or  all  of  the 
debts  of  the  decedent  after  reviewing  the 
probate  package.  No  claim  prohibited  by 
43  CFR  part  4,  subpart  D  will  be  paid. 
The  order  to  pay  claims  will  be 
included  in  the  attorney  decision- 
maker's final  decision. 


§  1 5.305    Which  claims  will  be  paid  first? 

The  first  claims  to  be  paid,  referred  to 
as  priority  claims,  are  listed  in 
paragraphs  (a)  through  (d)  of  this 
section.  Following  payment  of  the 
priority  claims,  the  attorney  decision- 
maker will  authorize  all  remaining 
claims,  referred  to  as  general  claims. 
Priority  claims  that  will  be  paid  first  are: 

(a)  Fimeral  expenses  (including  the 
cemetery  marker); 

(b)  Medical  expenses  for  the  last 
illness;  and 

(c)  Nursing  home  or  other  care  facility 
expenses. 

(d)  A  claim  of  the  United  States 
Government. 

§  1 5.306    Can  the  attorney  decision-maker 
reduce  claims? 

The  attorney  decision-maker  has  the 
discretion  to  decide  that  part  or  all  of  an 
otherwise  valid  claim  is  unreasonable 
and  reduce  the  claim  to  a  reasonable 
amount. 

(a)  If  a  claim  is  reduced,  the  attorney 
decision-maker  will  authorize  payment 
only  of  the  reduced  amount. 

(b)  The  attorney  decision-maker  may 
reduce  both  priority  claims  and  general 
claims. 

§  1 5.307    What  if  there  is  not  enough 
money  in  the  IIM  account  to  pay  all  claims? 

If  there  is  not  enough  money  in  the 
IIM  account  to  pay  all  claims,  the 
attorney  decision-maker  will  authorize 
payment  of  the  priority  claims  first.  If 
there  is  not  enough  in  the  IIM  accoimt 
to  pay  the  priority  claims,  the  attorney 
decision-maker  will  authorize  pajTnent 
of  the  priority  claims  on  a  pro  rata  basis. 

§  1 5.308    Will  the  BIA  keep  the  estate  open 
and  use  future  income  to  pay  claims? 

(a)  The  attorney  decision-maker  will 
review  the  history  of  the  IIM  account 
and  may  order  the  estate  to  remain  open 
under  the  following  conditions: 


If  within 


(1 )  5  years 

(2)  3  years 


The  account  can  generate 


Enough*  money  to  pay  at  least  20  percent  of  the  priority 
claims. 

Enough  money  to  pay  all  of  the  priority  claims  and  at 
least  20  percent  of  the  general  claims. 


Then 


The  attomey  decision-maker  may  order  the  estate  to 

remain  open  for  up  to  5  years  to  pay  priority  claims 

in  accordance  with  §§15.305-15.307. 
The  attomey  decision-maker  may  order  the  estate  to 

remain  open  for  up  to  3  years  to  pay  general  claims 

in  accordance  with  §§15.305-15.307. 
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(b)  If  the  attorney  decision-maker 
decides  that  the  IIM  account  cannot 
meet  the  requirements  in  paragraph 
(a)(1)  of  this  section,  the  estate  will  be 
closed  and  any  remaining  balance  in  the 
IIM  account  will  be  distributed  to  the 
legal  heirs.  The  unpaid  balance  of  any 
claims  will  not  be  enforceable  against 
the  estate  or  any  of  its  assets. 

§  15  309     Will  the  attornev  decision-maKer 
authorize  payment  of  interest  or  penalties 
on  claims'' 

No.  The  attorney  decision-maker  will 
not  authorize  payment  of  interest  or 
penalties  charged  after  date  of  death  as 
part  of  either  priority  claims  or  general 
claims. 

§15.310     Will  the  BIA  tile  tax  'eturns  (or  the 
decedent  or  the  estate? 

.\u.  it  IS  the  responsibility  of  the 
administrator  of  the  estate  to  file  any 
federal  or  state  tax  returns  that  may  be 
required  on  behalf  of  the  decedent  or 
the  estate. 

§  1 5  31 1     When  will  the  BIA  send  me  a  copy 
of  ttie  probate  decision? 

Within  30  working  days  after  the 
attorney  decision-maker  has  determined 
how  the  estate  will  be  distributed,  we 
will  send  all  interested  persons  a 
written  decision  that  identifies  the  heirs 
and  the  distribution  of  the  trust  and 
restricted  property,  including  funds  in 
the  IIM  accoimt.  It  will  also  list  the 
amounts  of  the  claims  to  be  paid.  The 
decision  will  state  what  date  it  is  mailed 
and  how  vou  mav  file  an  appeal. 

§15  312     What  happens  after  the  decision 
IS  made? 

We  will  not  pay  claims  or  transfer 
property  or  money  for  60  days  after  the 
decision  is  mailed  to  the  interested 
persons.  After  60  days,  if  there  is  no 
appeal,  we  will  pay  claims,  transfer 
property  or  money  according  to  the 
decision,  and  the  LTRO  will  change  its 
land  title  records  for  the  trust  and 
restricted  property  in  accordance  with 
the  decision. 

SuDpart  E — Appeals 

§  1 5  401     May  I  appeal  the  decision  of  the 
attorney  decision-maker? 

1  >ju  nd\>j  d  right  to  appeal  the 
decision  made  by  the  attorney  decision- 
maker if  you  are  an  interested  party  and 
are  affected  by  the  probate  decision. 

§  1 5.402     How  do  I  file  an  appeal? 

(a)  To  file  an  appeal,  you  may  send  or 
deliver  a  signed,  written  statement  to 
the  superintendent  or  field 
representative  of  the  agency  where  the 
probate  package  was  assembled  that 
contains: 

(1)  The  name  of  the  decedent: 


(2)  A  description  of  your  relationship 
to  the  decedent: 

(3)  An  explanation  of  why  you  are 
appealing;  and 

(4)  Any  errors  you  believe  the 
attorney  decision-maker  made. 

(b)  The  superintendent  or  field 
representative  will  notify  all  other 
interested  parties  of  the  appeal  in 
writing  within  ten  working  days  from 
date  of  receipt  of  the  appeal. 

§15.403     How  long  do  I  have  to  file  an 
appeal? 

You  must  send  or  deliver  your  written 
appeal  within  60  days  of  the  date  that 
the  attorney  decision-maker  mailed  his 
decision  to  you.  If  you  mail  your  appeal, 
it  must  be  postmarked  within  60  days  of 
the  date  of  the  postmark  of  the  decision. 

§15.404    What  will  happen  to  the  estate  tf 
an  appeal  is  filed'' 

We  will  refer  your  appeal  to  the  OHA 
in  accordance  with  43  CFR  Part  4, 
Subpart  D.  We  will  not  pay  claims  or 
distribute  any  funds  or  property,  nor 
will  the  LTRO  modify  the  land  title 
records  until  the  appeal  has  been 
resolvfid 

§15.405     it  I  miss  the  60-day  appeal  period, 
do  I  have  any  other  rights? 

(a)  Yes.  You  have  a  right  to  file  a 
written  statement  with  the 
superintendent  or  field  representative 
asking  to  have  the  decision  changed  for 
one  or  more  of  the  following  reasons: 

(1)  You  did  not  receive  notice  of  the 
probate; 

(2)  You  have  new  evidence  or 
information  pertaining  to  the  probate;  or 

(3)  Known  evidence  was  not  included 
in  the  probate  package. 

(b)  After  we  receive  your  request,  we 
will  forward  it  to  the  OHA  for  action  in 
accordance  with  43  CFR  Part  4,  Subpart 
D.  After  a  request  has  been  filed,  we  will 
not  distribute  any  funds  or  property  in 
the  estate  until  directed  bv  the  OHA. 

Subpart  F — Information  and  Records 

§  15  501     It  I  have  a  question  about  a 
probate  that  has  tjeen  assigned  to  an 
attorney  decision-malter  may  I  contact  the 
attorney  decision-maker  directly'' 

No.  In  order  to  avoid  communications 
with  the  attorney  decision-maker  that 
might  be  interpreted  as  affecting  the 
distribution  of  the  estate,  you  should 
direct  your  questions  to  the  attorney 
decision-maker's  clerk  or  the  probate 
specialist 

§  15.502     How  can  1  tino  out  the  status  of 
a  probate^ 

You  may  request  information  about 
the  status  of  an  Indian  probate  from  any 
BIA  agency  or  regional  office. 
Information  will  be  retrieved  for  you 


from  a  nationwide  Indian  probate 
tracking  system. 

§  15.503    What  is  a  nationwide  Indian 
probate  tracking  system'' 

A  nationwide  Indian  probate  tracking 
system  is  an  electronic  computer 
program  that  tracks  all  Indian  probate 
proceedings  that  have  been  filed  in  BIA 
or  OHA  offices. 

PART  114— SPECIAL  DEPOSITS— 
[REMOVED  AND  RESERVED] 

2.  Under  authority  of  25  U.S.C.  2,  25 
U.S.C.  9;  Pub.  L.  97-100:  and  Pub.  L. 
97-257  part  114  is  removed  and 
reserved. 

PART  1 1 5— TRUST  FUNDS  FOR 
TRIBES  AND  INDIVIDUAL  INDIANS 

3.  Part  115  IS  revised  to  read  as 
follows: 

Subpart  A— Purpose.  Definitions,  and 
Public  Information 

Sec. 

115.1     What  is  the  purpose  of  this  part? 

1 1  S  2     What  definitions  do  I  need  to  know? 

Subpart  B — Trust  Fund  Accounts — 

Generally 

115.1UU    Why  is  money  held  in  trust  for 
tribes  and  individued  Indians? 

115.101  What  types  of  accounts  are 
maintained  for  Indian  trust  funds? 

115.102  What  specific  sources  of  money 
will  OTFM  accept  for  deposit  into  a  trust 
fund  account? 

Frequently  Asked  Questions 

115.103  If  a  tribe  or  individual  Indian  is 
paid  directly  under  a  lease,  permit  or 
contract  of  sale  for  trus  land  or  trust 
resources,  may  the  Secretary  accept 
those  payments  from  an  account  holder 
for  deposit  into  a  trust  account? 

115.104  If  a  direct  payment  for  the  use  or 
sale  of  trust  lands  or  resources  is 
returned  to  the  payor  as  undeliverable, 
may  the  payor  present  the  payment  to 
the  BIA  for  deposit  into  a  trust  account? 

115.105  If  a  tribe  operates  a  business 
located  on  trust  or  restricted  land,  may 
the  Secretary  accept  for  deposit  into  a 
trust  account  profits  from  the  business? 

115.106  May  the  Secretary  accept  for 
deposit  into  a  trust  account  money  not 
specified  in  §115.102? 

115.107  May  the  Secretary  accept  for 
deposit  in  a  trust  account  money 
awarded  or  assessed  by  a  court  of 
competent  jurisdiction? 

115.108  When  funds  are  awarded  or 
assessed  by  a  court  of  competent 
jurisdiction  involving  trust  lands  or 
resources,  what  documentation  is 
required  to  deposit  the  funds  into  a  trust 
accoimt? 

115.109  Will  the  Secretary  accept 
administrative  fees  for  deposit  into  a 
trust  account? 

115.110  How  quickly  will  payments 
received  on  behalf  of  tribes  or  individual 
Indians  be  deposited? 
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Investments  dtid  Inlen'st 

115.111  Does  money  in  a  trust  account  earn 
interest? 

115.112  How  does  the  OTFM  invest  money 
in  a  trust  account? 

115.113  What  is  the  interest  rate  earned  on 
money  in  a  trust  account? 

115.114  When  does  money  in  a  trust 
account  start  parning  interest? 

Subpart  C — Tribal  Accounts 

115.200  When  does  the  OTFM  open  a  tribal 
account? 

115.201  How  often  will  a  tribe  receive 
information  about  its  trust  account(s)?. 

115.202  May  a  tribe  make  a  request  to 
receive  information  about  its  account 
more  frequently? 

115.203  What  information  will  be  provided 
in  a  statement  of  performance? 

115.204  Will  an  annual  audit  be  conducted 
on  tribal  accounts? 

115.205  Does  a  tribe  have  to  submit  an 
annual  budget  for  use  of  its  trust  funds? 

115.206  When  a  tribe  is  required  to 
complete  a  budget  for  use  of  its  trust 
funds,  must  the  tribe  submit  the  budget 
to  the  BIA  for  approval? 

115.207  Does  a  tribe  have  any  flexibility  to 
modify  its  budget  after  the  budget  has 
been  approved  by  the  BIA? 

115.208  Is  a  tribe  responsible  for 
expenditures  that  do  not  comply  with  an 
approved  budget  for  those  trust  funds? 

1 15.209  What  will  the  OTFM  consider  in 
deciding  how  to  meet  a  tribe's  projected 
cash  flow  needs? 

1 15.210  How  will  the  BIA  assist  in  the 
administration  of  tribal  judgment  fund 
accounts? 

115.211  If  a  tribe  withdraws  money  from  its 
trust  account  for  a  particular  purpose  or 
project,  may  the  tribe  redeposit  any 
money  that  was  not  used  for  the 
particular  purpose  or  project? 

Recovering  Un(  Id  I  met!  iudyment  Funds 

115.212  What  happens  if  a  tribal  member 
does  not  cash  his  or  her  judgment  per 
capita  check? 

115.213  What  steps  will  the  OTFM  take  to 
locate  an  individual  whose  judgment  per 
capita  check  is  returned  as 
undeliverable? 

115.214  May  the  OTFM  return  money  in  a 
tribal  per  capita  account  to  a  tribal 
account? 

Investing  and  Manaeine  Money  in  Tribal 

\(  counts 

115.215  Can  tribal  trust  fund  investments 
made  by  the  Depeutment  lose  money? 

115.216  May  a  tribe  recommend  how  the 
OTFM  invests  the  tribe's  trust  funds? 

115.217  May  a  tribe  directly  invest  and 
manage  its  trust  funds? 

115.218  May  a  tribe  return  funds  to  the 
OTFM  that  were  previously  withdrav»m 
under  the  Trust  Reform  Act  for 
investment  by  the  tribe? 

Requesting  Money  From  Tribal  Accouiits 

115.219  How  does  a  tribe  request  money 
from  its  trust  account? 

115.220  May  a  tribe's  request  for  a 
withdrawal  of  money  from  its  trust 
account  be  delayed  or  denied? 


115.221    How  does  the  OTFM  send  money 

to  a  tribe' 

Subpart  D — Indiviaua'  inoiar  Money  \liM) 
Accounts 

General  Provisions 

1 1 5 .  300    What  funds  are  held  in  an  IIM 
account? 

115.301  How  many  IIM  accounts  should  a 
person  have? 

115.302  How  long  may  I  leave  money  in  my 
IIM  account? 

Information  About  Your  IIM  Account 

115.303  How  do  I  obtain  my  IIM  account 
balance? 

115.304  What  information  will  be  provided 
in  a  statement  of  performance? 

115.305  Will  an  annual  audit  be  conducted 
on  IIM  accounts? 

115.306  When  will  I  receive  a  statement  of 
performance? 

115.307  Who  has  access  to  information 
about  my  account? 

115.308  If  I  apply  for  a  loan  with  a  private 
lender,  will  the  OTFM  give  the  lender 
information  about  my  account? 

115.309  What  information  about  an  IIM 
account  does  the  OTFM  report  to  the 
Internal  Revenue  Service  (IRS)? 

115.310  How  will  I  know  how  much 
income  OTFM  reported  to  the  IRS? 

115.311  Who  is  responsible  for  filing  tax 
returns  on  trust  income  which  may  be 
reportable  income? 

115.312  If  I  apply  for  government  funded 
public  assistance  will  my  IIM  account 
balance  be  considered  in  determining  my 
eligibility? 

Moving  and  Changing  Addresses 

115.313  If  I  move  to  a  new  address  how  will 
I  receive  money  from  my  IIM  account? 

115.314  How  do  I  give  the  OTFM  my  new 
address? 

115.315  If  I  move,  will  the  post  office 
forward  my  check  to  my  new  address? 

115.316  If  I  don't  have  a  permanent  address 
or  I  move  frequently,  may  I  receive 
money  from  my  IIM  account? 

Uncashed  Checks  and  Stolen  Checks 

115.317  How  long  do  I  have  to  cash  my  nM 
check? 

115.318  What  should  I  do  if  I  cannot  cash 
my  check  because  it  is  torn  or  damaged? 

115.319  How  long  do  I  have  to  request  a 
replacement  check? 

115.320  What  happens  if  I  lose  my  check  or 
I  do  not  receive  my  check  because  it  was 
stolen? 

115.321  How  long  do  I  have  to  file  a  claim 
if  my  check  was  lost  or  stolen? 

115.322  What  happens  if  I  do  not  file  a 
claim  for  my  check  within  one  year  from 
the  date  on  the  check? 

115.323  Does  the  OTFM  charge  to  stop 
payment  on  an  IIM  check? 

115.324  Who  may  authorize  a  stop  payment 
on  my  IIM  check? 

Depositing  Money  Into  an  IIM  Account 

115.325  May  I  deposit  money  into  my  CM 
account? 

115.326  May  I  redeposit  IIM  funds  back 
into  my  trust  account  once  I  receive  the 
money? 


115.327  If  a  court  orders  that  money  be 
deposited  into  my  DM  account,  will  the 
BLA  or  the  OTFM  honor  the  court  order? 

Withdrawing  Money  From  an  Unrestricted 
IIM  Account 

115.328  How  do  I  withdraw  money  from 
my  HM  account? 

115.329  What  is  "verifiable  photo 
identification"? 

115.330  What  if  I  do  not  have  any  photo 
identification? 

115.331  Where  should  I  mail  my  request  for 
a  withdrawal  frt)m  my  IIM  account? 

115.332  How  will  the  OTFM  send  me  my 
money  from  my  IIM  account? 

115.333  May  I  authorize  the  OTFM  to  make 
payments  directly  to  a  third  party  on  my 
behalf? 

115.334  Will  the  BIA  ever  withdraw  money 
from  my  account  without  my 
authorization? 

115.335  May  I  always  withdraw  money 
from  my  IIM  account? 

115.336  Will  I  receive  notice  when  money 
is  withdrawn  from  my  IIM  account? 

Estate  Accounts 

115.337  Who  inherits  the  money  in  an  IIM 
account  when  an  account  holder  dies? 

115.338  May  money  in  an  IIM  account  be 
withdrawn  after  the  death  of  an  account 
holder  but  prior  to  the  end  of  the  probate 
proceedings? 

115.339  If  I  am  a  non-Indian  who  has  a  life 
estate  in  income-producing  trust  or 
restricted  property,  how  do  1  receive  the 
income? 

Supervised  Accounts 

115.340  Who  receives  statements  of 
performance  for  supervised  accounts? 

115.341  If  an  account  is  supervised  does  the 
account  holder  have  to  have  a  legal 
guardian? 

115.342  Who  appoints  a  legal  guardian? 

115.343  What  are  the  qualifications  for 
guardians  who  manage  IIM  accounts  for 
individual  account  holders? 

115.344  As  a  parent  with  custody  of  a 
minor  or  as  a  guardian  of  an  account 
holder,  what  are  my  responsibilities? 

115.345  If  I  am  a  parent  with  custody  of  a 
minor  or  a  guardian  of  an  account 
holder,  may  BIA  disburse  funds  without 
my  knowledge? 

115.346  Who  receives  a  copy  of  an 
approved  distribution  plan  and  any 
amendments  to  the  annual  plan? 

115.347  What  will  we  do  if  we  find  that  a 
distribution  plan  has  not  been  followed 
or  a  guardian  or  minor's  custodial  parent 
has  acted  improperly  in  regard  to  his  or 
her  duties  involving  the  trust  funds  of  an 
account  holder? 

115.348  When  will  the  BIA  authorize  a 
withdrawal  from  a  supervised  account? 

Supervised  Accounts — Adults 

115.349  Will  the  BIA  place  an  adult's 
account  under  supervision  at  the  request 
of  the  account  holder  or  other  interested 
party? 

115.350  What  is  a  social  service 
assessment? 
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115.351  What  happens  once  the  BLA 
receives  an  order  from  a  court  of 
competent  jurisdiction? 

115.352  Who  is  responsible  for  performing 
a  social  services  assessment? 

115.353  What  information  must  be 
included  in  a  social  services  assessment? 

115.354  Will  the  BIA  notify  me  if  a  decision 
is  made  to  place  my  account  in 
supervised  status? 

115. 355  How  may  I  challenge  a  decision  to 
place  my  account  in  supervised  status? 

115.356  How  may  I  change  my  accoimt 
status  from  supervised  to  unrestricted? 

115.357  How  will  a  supervised  account  be 
managed? 

115.358  What  must  be  in  a  distribution 
plan? 

115.359  How  may  funds  in  a  supervised 
account  be  used  under  a  distribution 
plan? 

115.360  What  is  the  review  process  for  a 
supervised  account? 

115.361  If  I  have  a  power  of  attorney  for  an 
account  holder,  may  I  withdraw  money 
from  the  account  holder's  IIM  account? 

1 15.362  If  I  am  incarcerated  will  the  BIA 
automatically  supervise  my  account? 

1 15.363  How  do  1  continue  to  receive  my 
IIM  funds  and  statements  of  performance 
if  I  am  incarcerated? 

Supervised  Accounts — Minors 

115.364  When  will  the  BIA  authorize 
withdrawals  from  a  minor's  account? 

115.365  May  the  BIA  permit  a  parent  or 
legal  guardian  to  receive  funds  from  a 
minor's  IIM  account? 

115.366  Will  I  automatically  receive  all  my 
nM  funds  when  I  turn  18? 

115.367  What  do  I  need  to  do  when  I  reach 
the  age  of  majority  to  access  my  trust 
fund  account? 

115.368  Will  my  account  lose  its  supervised 
status  when  I  reach  the  age  of  majority? 

115.369  Are  there  any  reasons  other  than 
supervision  that  would  prevent  me  from 
obtaining  my  funds  once  I  reach  the  age 
of  18? 

115.370  If  I  am  an  emancipated  minor  may 
I  withdraw  funds  from  my  account? 

Encumbered  Accounts 

115.371  Are  all  encumbrances  on  an  IIM 
account  the  same? 

115. 372  What  type  of  encumbrances  may  I 
place  on  my  IIM  account? 

115.373  How  may  I  request  a  voluntjuy 
hold  on  my  account? 

115.374  May  I  authorize  the  OTFM  to  make 
third  party  payments  from  mv  IIM 
account  to  pay  my  monthly  bills  or  other 
obligations? 

115.375  If  I  have  a  voluntary  hold  on  my 
account,  may  I  make  a  writhdrawal  from 
my  account? 

115.376  How  do  I  remove  a  voluntary  hold 
from  my  account? 

115.377  When  may  I  assign  my  current 
account  balance  and  any  future  income 
to  be  deposited  into  my  IIM  account 
directly  to  a  third  party? 

115.378  What  amount  of  my  ILM  income 
may  I  assign  directly  to  a  third  party  for 
health  care  emergencies? 

115.379  How  will  an  assignment  of  IIM 
income  made  directly  to  a  third  party  for 


health  care  emergencies  be  paid  from  my 
account? 

115.380  May  I  assign  future  IIM  income  as 
security  for  a  debt? 

115.381  What  must  a  third  party  do  to 
acquire  a  right  to  receive  disbursements 
from  my  IIM  account? 

115.382  If  the  court  order  specifies  that  my 
account  be  encumbered  immediately, 
will  the  Secretary  honor  the  court  order 
before  my  time  for  a  hearing  has  expired? 

115.383  If  I  assign  my  income  to  a  thiiid 
party  for  health  care  emergencies  or 
make  an  assignment  of  income  as 
security  for  a  secured  loan  under  the 
Indian  Finance  Act,  will  my  accoimt  be 
encumbered  immediately? 

115.384  If  I  have  an  involuntary 
encumbrance  on  my  account,  may  I 
make  withdrawals  from  my  account? 

115.385  When  will  BIA  place  an 
involuntary  encumbrance  on  my  IIM 
account? 

115.386  How  does  the  BIA  determine  the 
amount  of  an  involuntary  encumbrance? 

115.387  When  will  the  BIA  remove  an 
involuntary  encumbrance? 

115.388  If  my  account  is  supervised  or 
involuntarily  encumbered,  when  will  the 
BIA  develop  a  payment  schedule? 

115.389  Will  the  payment  schedule 
developed  to  pay  a  debt  or  other 
obligation  expire? 

115.390  If  I  have  multiple  encumbrances  on 
my  trust  account,  will  there  be  a  priority 
of  payment  for  those  encumbrances? 

Subpart  E — Special  Deposit  Accounts 

115.400  Who  receives  tne  interest  earned 
on  a  special  deposit  account? 

115.401  When  will  the  money  in  a  special 
deposit  account  be  credited  or  paid  out 
to  the  owner  of  the  funds? 

115.402  May  administrative  or  land 
conveyance  fees  paid  as  federal 
reimbursements  be  deposited  in  a  special 
deposit  account? 

115.403  May  cash  bonds  (e.g.,  performance 
bonds,  bid  deposits,  appeal  bonds,  etc.] 
be  deposited  into  a  special  deposit 
account? 

115.404  May  the  BIA  deposit  into  a  special 
deposit  account  money  that  is  paid  prior 
to  approval  of  a  conveyance  or  contract 
instrument  for  land  sales,  right-of-ways, 
resource  sales,  grazing,  or  leasing,  etc.l 

Subpart  F— Hearing  Process  for  Restricting 
an  IIM  Account 

115.500  Under  what  circumstances  may  the 
BIA  restrict  my  IIM  account  through 
supervision  or  an  involuntary 
encumbrance? 

115.501  Will  I  be  notified  if  the  BIA  decides 
to  place  an  involuntary  encumbrance  on 
or  supervise  my  account? 

115.502  How  will  the  BIA  notify  me  of  its 
decision  to  place  a  hold  on  my  account? 

115.503  What  happens  if  the  notice  by 
certified  mail  is  returned  to  the  BIA 
marked  undeliverable? 

115.504  When  will  the  BIA  restrict  my  IIM 
account  once  it  has  decided  to 
involuntarily  encumber  or  supervise  my 
account? 

115.505  What  information  will  the  BIA 
include  in  its  notice  ? 


115.506  How  do  I  request  a  hearing  to 
challenge  the  BIA's  decision  to  restrict 
my  IIM  account? 

115.507  When  will  the  BIA  conduct  a 
hearing  to  allow  me  to  challenge  its 
decision  to  restrict  my  account? 

115.508  Will  I  be  allowed  to  present 
personal  testimony? 

115.509  Will  I  be  allowed  to  present 
witnesses? 

115.510  Will  I  be  allowed  to  question 
opposing  witnesses? 

115.511  May  I  be  represented  by  an 
attorney  at  my  hearing? 

115.512  Will  the  BIA  record  the  hearing? 

115.513  Why  is  the  hearing  recorded? 

115.514  How  long  after  the  hearing  will  the 
BIA  make  its  final  decision? 

115.515  What  happens  if  the  BIA  decides  to 
supervise  my  account  after  my  hearing? 

115.516  What  happens  if  the  BIA  or  OST 
decides  to  restrict  my  account  because  of 
sm  administrative  error  which  resulted  in 
funds  that  I  do  not  own  being  paid  to  me 
or  a  third  party  on  my  behalf? 

115.517  If  the  BIA  decides  that  the 
restriction  on  my  account  will  be 
continued  after  my  hearing,  do  I  have  the 
right  to  appeal  that  decision? 

115.518  If  I  decide  to  appeal  the  BIA's 
decision  made  after  my  hearing,  will  BIA 
restrict  my  account  during  the  appeal? 

Subpart  G — Appeals 

115.600    Do  1  lidve  d  right  to  appeal  any 
decision  made  under  this  part? 

Subpart  H — Recoras 

115.700  Who  owns  the  records  associated 
with  this  part? 

115.701  What  are  a  tribe's  obligations 
regarding  trust  fund  records? 

115.702  How  long  must  a  tribe  keep  its 
records? 

Subpart  I — Exceptions 

115.801  Funds  of  deceased  Indians  of  the 
Five  Civilized  Tribes 

115.802  Assets  of  members  of  the  Agua 
Caliente  Band  of  Mission  Indians 

115.803  Osage  Agency 

Authority:  R.S.  441,  as  amended,  R.S.  468, 
R.S.  465:  5  U.S.C.  301;  25  U.S.C.  2;  25  U.S.C. 
9:  43  U.S.C.  1457;  25  U.S.C.  4001;  25  U.S.C. 
161(a);  25  U.S.C.  162a;  25  U.S.C.  164;  Pub. 
L.  87-283;  Pub.  L.  97-100;  Pub.  L.  97-257; 
Pub.  L.  103-412;  and  Pub.  L.  97-458. 

Subpart  A— Purpose,  Definitions,  and 
Public  Information 

§115.1     What  IS  the  purpose  of  this  part? 
This  part  sets  forth  guidelines  for  the 
Secretary  of  the  Interior  to  carry  out  his 
trust  responsibility  to  tribes  and 
individual  Indians  in  managing  and 
administering  trust  assets  for  the 
exclusive  benefit  of  tribal  and 
individual  Indian  beneficiaries. 

§115.2     What  definitions  do  i  need  !o 
know? 

Account  holder  means  a  tribe  or  a 
person  who  owns  the  funds  in  a  tribal 
or  IIM  account. 
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Account  means  a  record  of  trust  funds 
owned  by  a  tribe  or  a  person. 

Adult  means  someone  who  has 
reached  the  age  of  majority. 

Adult  in  need  of  financial 
management  assistance  means  an 
individual  who  is  adjudicated  by  a  court 
of  competent  jurisdiction  to  be  in  need 
of  financial  management  assistance,  as 
determined  by  a  psychological  or 
medical  assessment  that  deems  the 
individual  incapable  of  administering  or 
managing  property  or  money  and 
incapable  of  performing  day-to-day 
living  activities. 

Assignment  of  income  means  a 
transfer  of  interest  for  a  specific  amoimt 
of  funds  in  or  the  total  contractual 
amounts  due  to  be  paid  into  an  IIM 
account  within  12  months  of  the 
assignment  to  a  third  party  for  a  health 
care  emergency.  BIA  will  not  be  a  party 
to  any  assignment  of  income. 

Assignment  of  income  as  security 
means  a  transfer  of  interest  for  a  specific 
amount  of  funds  in  or  owed  to  an  IIM 
account  from  future  IIM  income  to  a 
third  party  that  is  used  as  collateral  for 
a  loan.  The  assignment  of  income  as 
secimty  will  only  be  acted  upon  in  the 
event  of  default  on  the  loan.  The  third 
party  must  present  the  assignment  to  a 
court  of  competent  jurisdiction  to 
perfect  an  interest  in  an  IIM  accoiuit 
unless  the  loan  being  secured  is 
guaranteed  under  the  Indian  Finance 
Act. 

BIA  means  the  Bvu-eau  of  Indian 
Affairs,  Department  of  the  Interior,  or  its 
authorized  representative. 

Cash  bond,  cash  performance  bond, 
surety  bond  means  a  bond  for  a  sum  of 
money  to  secure  an  action  by  the  issuer 
of  the  bond  up  to  the  amount  of  the 
bond  in  the  event  of  a  default. 

Court  of  competent  jurisdiction  means 
a  court  with  jurisdiction  over  the  subject 
matter,  usually  a  tribal  or  federal  court. 

Day  means  a  calendar  day. 

Department  means  the  Department  of 
tJie  Interior  or  its  authorized 
representative. 

Deposits  means  receiving  funds  into  a 
treasury  general  account  normaUy 
through  a  Federal  Reserve  Bank. 

Emancipated  minor  means  a  person 
under  1 8  years  of  age  who  is  married  or 
who  is  determined  by  a  court  of 
competent  jurisdiction  to  be  legally  able 
to  care  for  himself  or  herself  and  to 
enter  into  a  contract  on  his  or  her  own 
behalf. 

Encumber  or  encumbrance  means  a 
limitation  on  the  access  to  assets  held 
by  the  Secretary,  such  as  a  claim  against 
a  specified  amount  of  funds  in  an  IIM 
encumbered  account. 

Encumbered  account  means  a  trust 
fund  accoimt  where  some  portion  of  the 


proceeds  are  obligated  to  third  parties 
by  court  order  or  voluntary  contractual 
agreements  that  have  been  approved  by 
the  BIA. 

Estate  account  means  an  account  for 
a  deceased  IIM  account  holder.  IIM 
accounts  are  classified  as  estate 
accounts  at  the  time  we  receive 
notification  of  death  and  are  maintained 
until  the  trust  estate  has  been  probated 
and  the  account  balance  has  been 
distributed. 

FOLA  means  the  Freedom  of 
hiformation  Act,  5  U.S.C.  552. 

Guardian  means  a  person  who  is 
legally  responsible  for  the  care  and 
management  of  an  individual  and  his  or 
her  estate.  This  definition  includes,  but 
is  not  limited  to,  conservator  or 
guardian  of  the  property. 

Guardian  bond  means  a  type  of  surety 
bond  posted  by  a  guardian.  In  the  event 
of  a  finding  by  a  court  of  competent 
jurisdiction  that  there  was 
mismemagement,  malfeasance  or  theft  by 
the  guardian,  the  bond  will  be  tiuued 
over  to  the  account  holder 
proportionally  to  the  amount  of  damage. 

Indian  land  means: 

(1)  Lands  held  by  the  United  States  in 
trust  for  a  tribe  or  an  individual  Indian; 
or 

(2)  Lands  legally  owned  in  fee  simple 
by  a  tribe  or  an  individual  Indian  that 
are  subject  to  federal  restrictions  against 
alienation  or  enciunbrance. 

Indian  resources  means  any  matter 
derived  from  Indiem  land  which  when 
extracted  or  used  has  economic  value. 

Individual  Indian  Money  (IIM) 
account  means  an  interest  bearing 
accoimt  for  trust  funds  held  by  the 
Secretary  that  belongs  to  an  individual 
Indian,  an  heir  of  an  Indian  accoimt 
holder,  or  a  life  estate  holder  of  Indian 
trust  assets.  These  accounts  are  under 
the  control  and  management  of  the 
Secretary.  There  are  four  categories  of 
AM  accounts:  unrestricted,  restricted- 
supervised,  restricted-encumbered,  and 
restricted  estate  accounts. 

IRS  means  the-Intemal  Revenue 
Service. 

Judgment  funds  means  funds  awarded 
by  the  Indian  Claims  Commission  or  the 
United  States  Court  of  Federal  Cledms, 
and  authorized  and  appropriated  by  the 
Congress  of  the  United  States  to  be  used 
or  distributed  based  on  a  plan  approved 
by  Congress. 

Judgment  per  capita  means  a 
distribution  of  funds  among  persons 
identified  in  the  settlement  or  use  and 
distribution  plan. 

Judgment  per  capita  IIM  account 
means  an  IIM  accoimt  established  for  a 
judgment  per  capita  for  minors. 


Legislative  settlement  means 
monetary  compensation  appropriated  by 
the  US  Congress  as  trust  funds. 

MS  IV  means  a  Master  of  Social  Work 
degree  from  ein  accredited  college  or 
university. 

Minor  means  a  person  who  has  not 
reached  the  age  of  18,  unless  a  Federal 
law,  a  judgment  settlement,  or  a  use  and 
distribution  plan  specifies  a  different 
age  for  distribution  of  IIM  funds. 

Non-compos  mentis  means  an 
individual  who  has  been  found  by  a 
court  of  competent  jurisdiction,  based 
on  established  criteria  that  includes  a 
psychological  or  medical  evaluation,  to 
be  of  unsound  mind  or  incapable  of 
transacting  or  conducting  business  and 
managing  his  or  her  own  affairs. 

OST  means  the  Office  of  the  Special 
Trustee  for  American  Indians, 
Department  of  the  Interior,  or  its 
authorized  representative. 

OTFM  means  the  Office  of  Trust 
Funds  Management,  within  the  Office  of 
the  Special  Trustee  for  American 
Indians,  Department  of  the  Interior,  or 
its  authorized  representative. 

Perfect  means  to  present 
dociunentation  to  a  neutral  party  (i.e., 
the  BIA  or  a  court  of  competent 
jurisdiction)  proving  an  interest  in  an 
HM  account  based  on  an  assignment  of 
income  or  an  assignment  of  income  as 
security. 

Per  capita  means  a  distribution 
process  under  which  persons  entitled  to 
funds  receive  a  share. 

Power  of  attorney  means  an 
instrument  authorizing  a  person  to  act 
as  the  agent  of  another.  The  power  may 
be  general  or  specific. 

Privacy  Act  means  the  Federal  Privacy 
Act.  5  U.S.C.  552a. 

Probate  means  the  process  by  which 
claims  against  an  Indian  estate  are  heard 
and  considered,  and  then  the  trust  and 
restricted  property  are  transferred  to  the 
decedent's  heirs,  or  other  persons  or 
entities  entitled  by  law. 

Resolution  means  the  formal  maimer 
in  which  a  tribal  government  expresses 
its  legislative  will. 

Restricted  lands  means  land  that  a 
tribe  or  individud  Indian  holds  in  fee 
simple  title  that  is  subject  to  limitations 
or  restrictions  against  alienation. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative; 
it  also  means  a  tribe  or  tribal 
organization  if  that  entity  is 
administering  specific  programs, 
functions,  services  or  activities, 
previously  administered  by  the 
Secretary  of  the  Interior,  but  now       '^ 
authorized  under  a  Self-Determination 
Act  contract  (pursuant  to  25  U.S.C.  450f) 
or  a  Self-Govemance  compact  (pursuant 
to  25  U.S.C.  558cc). 
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Special  deposit  account  means  a 
temporary  account  for  the  deposit  of 
trust  funds  that  cannot  immediately  be 
credited  to  the  rightful  accoimt  holder. 

Statement  of  performance  means  a 
quarterly  report  that  identifies  the 
source,  type,  and  status  of  the  funds;  the 
beginning  balance;  the  gains  and  losses; 
receipts  and  disbursements;  and  the 
ending  balance. 

Supervised  account  means  an  account 
for  minors,  emancipated  minors,  and 
adults  who  have  been  judged  to  be  non- 
compos  mentis  or  in  need  of  financial 
management  assistance  from  which 
disbursements  must  be  approved  by  the 
BIA. 

Surety  bond  means  a  contract  by 
which  one  party  agrees  to  make  good  up 
to  the  amount  specified  the  default  or 
debt  of  another. 

Tribal  account  or  tribal  trust  account 
generally  means  an  account  for  a 
federally  recognized  tribe  that  is  held  in 
trust  by  the  Secretary. 

Tribal  per  capita  account  means  a 
tribal  account  for  judgment  fiind  checks 
that  have  been  returned  to  the  Secretary 
as  undeliverable  to  the  accoimt  holder 
or  where  the  judgment  fund  checks 
were  not  cashed  by  the  accoimt  holder 
within  12  months  of  issuance  of  the 
check. 

Tribe  means  any  Indian  tribe,  nation, 
band,  pueblo,  rancheria,  colony,  or 


community,  including  any  Alaska 
Native  Village  or  regional  or  village 
corporation  as  defined  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act  which  is  federally 
recognized  by  the  U.S.  government  for 
special  programs  and  services  provided 
by  the  Secretary  to  Indians  because  of 
their  status  as  Indians.  For  this  purpose, 
it  also  means  two  or  more  tribes  joined 
for  any  purpose,  the  joint  assets  of 
which  include  funds  held  in  trust  by  the 
Secretary. 

Trust  account  means  a  tribal  account, 
an  IIM  account  or  a  special  deposit 
account  for  funds  held  in  trust. 

Trust  funds  means  money  that  the 
Secretary  must  accept  into  trust  and 
deposits  into  a  tribal  account,  UM 
account,  or  a  special  deposit  account. 

Trust  personalty  means  money  in  an 
IIM  account  or  owed  to  a  decedent's  IIM 
account  at  time  of  death. 

Trust  Reform  Act  means  the  American 
Indian  Trust  Fund  Management  Reform 
Act  of  1994.  Pub.L.  103-412. 108  Stat. 
4239,  25  U.S.C.  4001. 

Unrestricted  account  means  an  UM 
account  in  which  an  individual  Indian 
may  determine  the  timing  and  amount 
of  disbursements  from  the  account. 

Us  or  We  means  the  Secretary  as 
defined  in  this  part. 

Use  and  distribution  plan  means  a 
document  submitted  to  Congress  by  the 


Secretary  on  behalf  of  a  tribe  or  enacted 
by  Congress  for  the  use  of  judgment 
funds  or  legislative  document. 

Voluntary  bold  means  a  request  by  an 
individual  with  an  unrestricted  account 
to  keep  his  or  her  trust  funds  in  a  trust 
account  instead  of  having  the  funds 
automatically  disbursed  to  the  account 
holder. 

You  means  an  IIM  account  holder,  or 
his  or  her  legal  guardian. 

Subpart  B — Trust  Fund  Accounts — 
Generally 

§115  100     Why  is  money  held  in  trust  for 
tribes  and  individual  Indians? 

Congress  has  passed  a  number  of  laws 
that  require  the  Secretary  to  establish 
trust  fund  accounts  for  Indian  tribes  and 
certain  individual  Indians  who  have  an 
interest  in  Indian  lands  and  resources  or 
trust  assets 

§115.101     What  types  of  accounts  are 
maintained  for  Indian  trust  funds' 

Indian  trust  funds  are  deposited  in 
tribal  accounts,  Individual  Indian 
Money  (IIM)  accounts,  and  special 
deposit  accounts.  The  following  table 
provides  information  on  each  of  these 
trust  accounts. 


Type  of  trust  accourrt 

Qualified  by 

Qualified  t>y 

Description 

Individual  Indtan  Money 

Unrestricted  IIM 

There  are   nr>  rp<rtrirtk*»ns  on  ttw^^p  arrmint^     P(ind« 

(l»M)  Arrount. 

may  tie  left  on  deposit  or  paid  to  ttie  account  ^>older 
based  upor  instructtons  bv  ttie  account  hoWer 

Restricted  IIM  

Supennsed  

These  accounts  are  estatJtehed  tor 

•  MtrKxs 

•  Emarxapated  minors 

•  Aduits  *^o  are  non-compos  mentis,  and 

•  Adutts  in  need  of  finanaal  management  assistance 

' 

Funds  from  these  accounts  can  be  witfKlrawn  only  in 

^ 

compliance  with  an  approved  distnbution  plan 

Encumbered  

A  restnction   is  placed  on  ttie  account  until  money 
owed  to  a  third  party  is  paid  pursuant  to  a  payment 
plan  An  encurnt>ra/K»  can  be  iDlaced  on  an  account 
involuntanty  by  tt>e  BIA    The  account  holder  may 
wrttxJraw  any  rrxxiey  above  the  amount  owed  to  the 
third  party 

Estate  Account 

An  account  tor  a  deceased  IIM  account  holder 

"^ibal  accoun' 

An  account  tor  trust  funds  that  belong  to  a  tribe 
An  account  for  the  temporary  deposit  of  trust  furKis 
that  cannot  be  distributed  immecfcately  to  its  nghfful 

Special  Deposrt  account  .... 

owners. 

§115.103  I 
paid  d  I  recti' 
contract  of 
resources,  i 
payments  fi 
deposit  intc 


f  1 1 5  1 02     What  specific  »ourc««  erf  mor>«if 
will  be  accepted  for  deposrf  into  ■  trust  'unc 
account  ■' 

For  tnbai  or  ilM  accounts,  OTFM 
must  accept  proceeds  on  behalf  of  tribes 


or  individual  Indians  bom  any  of  the 
followring  sources: 


Federal  Register / Vol.  65,  No.  136 /Friday,  July  14,  2000 / Proposed  Rules 


43907 


Sources 


(a)  Payments  from  ttie  United  States  as  a  Result  of— 

(1)  Fe<jerai  laws  requinng  deposits  in  trust  accounts  

(2)  Settlement  of  a  ciaim  reiated  tc  Indian  lands  or  resources  that  re- 
quires the  trust  funds  to  be  deposited  in  trust  accounts  

(3)  A  final  order  from  a  Unitea  States  court  tc  a  cause  of  actKXi  di- 
rectfy  related  to  trust  resources  or  assets  'equiring  funds  to  be  de- 
posited in  trust  accounts  

(4)  Unspent  forestry  turxJs  specifically  appropnated  as  frust  furxjs  to 
the  BIA    : 

(5)  Certain  Federai  assistance  payments  such  as  VA  benefits  Social 
Secunty,  or  Supplemental  Secunty  irKome  but  only  il  the  account 
holder  has  a  supervised  account  ana  the  account  fx)lder  does  txA 
have  a  legai  guardian  otr>er  than  rtie  BIA 

lb'  Payrr>ents  resulting  from — 

(i|  Purchase  or  use  of  irxlian  lands  or  resources  including  any  late 
payment  penalties  when  paid  directly  tc  tt>e  Secretary 

(2)  Civil  penalties  for  trespass  on  Indian  lands  

(3)  Detautt  or  breach  of  tr^e  terms  of  a  contract  for  ttie  lease  or  pur- 
chase of  Indian  lands  or  resources  ansing  from  cash  performance  or 
surety  bonds  or  ottier  sourceisi  

i'  '  Deposits  from  Indian  Tnbes — 

; ' :  Redeposit  of  tritiai  trust  funds  previously  withdrawr-  under  an  invest- 
ment plan  submitted  and  approved  pursuant  to  the  Amencan  Indian 
Trust  Fund  Management  Reform  Act  of  1994  Pub.L.  103-412,  108 
Stat   4239   25  U  S  C   4001  (Trust  Reform  Act)   .'. .-. 

(2)  Tnbai  funds  denved  directly  from  trus'  resources  

(3)  Judgment  funds  legislation  setttement  wittidrawn,  but  not  spent,  for 
a  specific  protect  Documentatwn  snowing  source  of  funds  is  re- 
quired 

(d)  Other— 

(1)  Interest  earned  on  trust  fund  deposits  

(2)  Trust  to  trust  transfers  of  tnjs'  funds  Uor-.  tnba'  accounts  to  existirtg 
IIW  accounts  of  tnbai  memt)ers.  or  trorri  iiM  estate  accounts  to  IIM 
accounts  of  heirs  pursuant  to  p>robate  orders 


Accounts 


Tribal 


• 
• 

• 
• 


• 

• 


• 
• 


Individual  Indian  money 


Unrestricted 


• 
• 


• 
• 


Restricted  su- 
pervised 


• 
• 


• 
• 


Restricted  en- 
cumbered 


• 
• 


• 


Frequently  .\sked  QuestioBs 

§115.103     tt  a  tribe  or  ifKMvidual  Indian  IS 
paid  directly  under  a  lease,  permit  or 
contract  of  sale  for  trust  land  or  trust 
resources,  may  the  Secretary  accept  ttiose 
payments  from  an  account  hotder  for 
deposit  into  a  trust  account? 

No  Tnbai  and  individual  account 
holders  should  not  forv\ard  direct 
p.iyraents  they  receive  to  the  Secretan 
for  deposit  into  a  trust  account  The  BIA 
will  return  such  direct  payments  to  the 
account  holders. 

§115.104    H  a  direct  payment  tor  ttie  use  or 
sale  of  trust  lands  or  resources  is  returned 
to  ttie  payor  as  undellverat>4e.  may  the 
payor  present  the  payment  to  the  BIA  tor 
deposit  into  a  trust  account? 

Yes.  The  payor  must  submit  proof  of 
attempted  delivery,  including  additional 
information  that  may  assist  OTFM  in 
ensuring  payment  to  the  correct 
account. 


§115.105     If  a  tribe  operates  a  business 
located  on  trust  or  restrtctad  land,  may  the 
Secretary  accept  tor  deposit  into  a  trust 
account  profits  from  ttie  business'' 

The  only  funds  that  will  De  accepted 
into  trust  are  those  identified  in 
§115.102. 

§115  106    May  the  Secretary  accept  tor 
dapostt  into  a  trust  account  money  not 
specified  in  §115.102? 

No  funds  will  be  accepted  in  trust 
except  from  the  sources  specifically 
identified  in  the  table  in  4  115.102. 

§115.107     May  ttie  Secretary  accept  tor 
deposit  in  a  trust  account  money  swarded 
or  assessed  by  a  court  of  competent 
lurisdiction? 

Money  awarded  or  assessed  by  a  court 
of  competent  jurisdiction  for  a  violation 
that  affects  Indian  lands  or  resources,  an 
approved  trust  agreement,  or  a  trust 
land  contract  may  be  deposited  into  a 
trust  account.  Other  funds  awarded  by 
a  court  of  competent  jurisdiction  may 
not  be  deposited  into  a  trust  accoimt. 


§  •  ■■  5  1  M     When  'uno*  are  awbrOed  or 
assessed  Dy  a  cour.  of  competen' 
urisdiction  involving  trust  lanas  a- 
-esources   what  docurrventatio'-    s  ^eMjuired 
!c  deposit  trie  tunOs  into  a  trust  dccount 

We  must  receive  a  copy  of  the  court's 
order  and  the  funds  to  be  deposited. 

§115  109     Will  the  Secrstsrv  accep' 
aOfwinistrstive  tees  for  oetx>si;  intv.  a  trust 
accour>t^ 

;\u.  Administrative  fees  are  not  trust 
funds.  Tribal  programs  that  assess 
administrative  fees  may  not  deposit 
those  funds  into  a  trust  accoimt. 
However,  a  tribe  may  deposit 
administrative  fees  into  a  non-interest 
bearing,  non-trust  tribal  accoimt  with 
the  BIA  or  in  a  private  sector  account  in 
accordance  vdth  tribal  policies. 

§115  110    How  qulckfy  will  payments 
■^ceivea  on  behaff  of  trittes  or  individual 
Indians  t>e  deposited? 

^^1.1,:^.. , .  deposits  will  be  made 
within  twenty-four  hours  of  the  receipt 
of  funds,  or  no  later  than  the  close  of 
business  on  the  next  business  day 
following  the  receipt  of  funds,  in  a 
designated  federal  depository. 


4.<<)()H 
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Investments  and  Interest 

§115.111     Does  money  in  a  trust  account 
earn  interest? 

Yes.  All  money  deposited  in  a  trust 
account  is  invested  and  earns  interest  or 
yield  returns,  or  both. 

§  11 5.11 2    How  does  the  OTFM  invest 
money  in  a  trust  account? 

The  OTFM's  investment  decisions 
regarding  trust  funds  are  governed  by 
federal  statute.  See  25  U.S.C.  161(a)  and 
162a. 

§  1 1 5.1 13    What  is  the  interest  rate  earned 
on  money  in  a  trust  account? 

The  rate  of  interest  changes  based  on 
how  the  money  is  invested  and  how 
those  investments  perform. 

§115.114    When  does  money  in  a  trust 
account  start  earning  interest? 

Funds  must  remain  on  deposit  at  least 
one  business  day  before  interest  is 
earned  to  the  account.  Interest  earnings 
of  less  than  one  cent  are  not  credited  to 
any  account. 

Suboa-'  C— Tribal  Accounts 

§  1 1 5.200    When  does  the  OTFM  open  a 
tribal  account? 

A  tribal  account  is  opened  when  the 
OTFM  receives  income  from  the  sources 
described  in  §115.102. 

§  1 1 5.201     How  often  will  a  tritie  receive 
information  at>out  its  trust  account(s)? 
The  OTFM  will  send  each  tribe  a 
statement  of  performance  every  quarter, 
no  later  thai^  20  business  days  after  the 
close  of  each  calendar  quarter.  The 
calendar  quarters  end  on  March  31,  Jiuie 
30,  September  30,  and  December  31. 

§  1 1 5.202    May  a  tritie  make  a  request  to 
receive  information  about  its  account  more 
frequently? 

Yes.  A  tribe  may  contact  the  OTFM  at 
any  time  to: 

(a)  Request  information  about  accoimt 
transactions  and  balances; 

(b)  Make  arrangements  to  access 
account  information  electronically;  or 

(c)  Receive  a  monthly  statement. 

§  1 1 5.203    What  information  will  be 
provided  in  a  statement  of  performance? 

The  statement  of  performance  will 
identify  the  source,  type,  and  status  of 
the  trust  funds;  the  beginning  balance; 
the  gains  and  losses;  receipts  and 
disbursements;  and  the  ending  account 
balance. 

§115.204    Will  an  annual  audit  be 
conducted  on  trikjal  accounts? 

Each  tribe  will  be  notified  when  the 
Secretary  has  caused  to  be  conducted  an 
annual  audit  on  a  fiscal  year  basis  of  all 
the  trust  funds  held  bv  the  United  States 


for  the  benefit  of  tribes  deposited  or 
invested  under  25  U.S.C.  162a.  This 
notice  will  he  provided  in  the  first 
quarterly  statement  of  performance 
following  the  audit. 

§  1 1 5.205    Does  a  trit>e  have  to  submit  an 
annual  budget  for  use  of  its  trust  funds? 

(a)  Tribes  must  submit  annual  budgets 
to  the  BIA  for: 

(1)  Accoiuits  with  funds  that  have 
specific  use  and  distribution  plans; 

(2)  Forest  land  assistance  accounts; 
and 

(3)  Other  accounts,  when  required  by 
federal  law. 

(b)  If  there  is  no  federal  law  that 
requires  a  tribe  to  submit  an  annual 
budget,  a  tribe  does  not  need  to  submit 
an  aimual  budget.  However,  tribes  are 
encouraged  to  voluntarily  submit 
annual  projected  cash  flow  needs  to  the 
OTFM  because  the  plans  assist  the 
OTFM  in  developing  prudent 
investment  strategies  to  meet  the  tribe's 
needs. 

§  1 1 5.206    When  a  tribe  Is  required  to 
complete  a  budget  for  use  of  its  trust  funds, 
must  the  tribe  submit  the  budget  to  the  BIA 
for  approval? 

Yes.  If  a  tribe  is  required  to  develop 
a  budget  for  the  use  of  its  trust  funds, 
the  budget  must  be  submitted  to  the  BIA 
for  approval.  The  BIA  will  act  on  a 
budget  request  within  thirty  days.  If 
BIA,  after  consultation  with  the  OTFM, 
approves  the  budget,  the  BLA  will 
forward  the  budget  to  the  OTFM.  If  the 
budget  is  not  approved,  the  BIA  will 
return  it  to  the  tribe  with  an  explanation 
of  needed  changes  and  will  work  with 
the  tribe  to  obtain  approval. 

§  1 15.207    Does  a  tribe  have  any  flexibility 
to  modify  its  budget  after  the  budget  has 
t>een  approved  by  the  BIA? 

When  the  BIA,  after  consultation  with 
the  OTFM,  approves  the  budget,  the  BLA 
will  specify,  by  dollar  or  percentage,  the 
amount  allowable  for  transfer  among  the 
approved  budget  categories.  If  a  tribe 
wishes  to  exceed  the  amount  allowed 
for  transfer,  an  amended  budget  must  be 
submitted  to  the  BIA  for  approval.  The 
BLA  will  approve  or  disapprove  the 
budget  modification  request  within  30 
days.  If  the  budget  is  not  approved,  the 
BIA  will  return  it  to  the  tribe  with  an 
explanation. 

§  1 1 5.208    Is  a  tribe  responsible  for 
expenditures  that  do  not  comply  with  an 
approved  budget  for  those  trust  funds? 

Yes.  If  a  tribe  expends  money  for 
goods  or  services  not  within  the 
approved  budget,  the  Secretary  may 
require  the  tribe  to  reimburse  the  trust 
fund  account  for  those  expenditures. 


§115  209     What  will  the  OTFM  consider  in 

deciding  how  to  meet  a  tribe  s  projected 
cash  'low  needs'' 

The  OTFM,  in  conjunction  with  tribal 
officials,  will  review: 

(a)  The  balance  of  a  tribe's  trust  funds; 

(b)  The  date  when  a  tribe  needs 
specific  funds;  and 

(c)  Any  requirements  for  the  use  and 
distribution  of  trust  funds  that  were 
specified  in  congressional  directives, 
court  orders,  court-approved 
settlements,  settlement  agreements, 
bond  or  loan  payments,  or  use  and 
distribution  plans. 

§115.210     How  will  the  BIA  assist  m  the 
administration  of  tribal  )udgment  fund 
accounts? 

(a)  The  BIA  will  provide  technical 
assistance  to  a  tribe  in  developing  a 
judgment  use  and  distribution  plan  if 
the  tribe  requests  assistance  or  if 
Congress  directs  the  BIA  to  provide  that 
assistance. 

(b)  The  BIA  will  review  all  tribal 
requests  for  distribution  of  tribal 
judgment  money  and  certify  to  the 
OTFM  that  each  request  complies  with 
any  requirements  associated  with  the 
use  of  that  money  found  in 
congressional  directives,  court  orders, 
court-approved  settlements,  settlement 
agreements,  bond  or  loan  payments,  or 
use  and  distribution  plans. 

§115.211     If  a  tribe  withdraws  money  from 
its  trust  account  for  a  particular  purpose  or 
project   may  the  tribe  redeposit  any  money 
that  was  not  used  for  the  particular  purpose 
or  project? 

(a)  A  tribe  may  redeposit  funds  not 
used  for  a  particular  purpose  or  project 
if  the  tribe  can  provide  dociunentation 
showing  the  source  of  the  funds  and  if 
the  funds  were  withdrawn  in 
accordance  with: 

(1)  The  terms  of  Trust  Reform  Act; 

(2)  The  terms  of  the  legislative 
settlement;  or 

(3)  The  terms  of  a  judgment  use  and 
distribution  plan. 

(b)  Fimds  withdrawn  from  a  tribe's 
proceeds  of  labor  account  may  not  be 
returned  to  a  trust  account. 

Recovering  Unclaimed  Judgment  Funds 

§  1 1 5.21 2    What  happens  if  a  tribal  member 
does  not  cash  his  or  her  judgment  per 
capita  check? 

(a)  If  a  tribal  member  does  not  cash 
his  or  her  judgment  per  capita  check 
within  twelve  months,  the  money  will 
be  deposited  to  a  tribal  per  capita 
account  where  the  funds  will  be  held  for 
the  use  of  the  tribal  member  or  for 
disposition  under  §  115.214. 

(b)  If  a  tribal  member's  judgment  per 
capita  check  is  retiu*ned  as 
imdeliverable,  the  money  is 
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immediately  deposited  into  a  tribal  per 
capita  account.  Funds  in  a  tribal  per 
capita  account  are  for  the  use  of  the 
tribal  member  or  for  disposition  luider 

§115.214 

§115.213     What  steps  will  the  OTFM  take  to 
locate  an  individual  whose  judgment  pe 
capita  check  is  returned  as  undellverable? 

The  UTFM  will  notify  a  tribe  of  the 
judgment  fund  checks  that  have  been 
returned  as  undeliverable  and  will  take 
reasonable  action,  including  utilizing 
electronic  search  tools,  to  locate  the 
individual  entitled  to  receive  the 
judgment  per  capita  funds  after  the 
funds  are  returned  as  undeliverable. 

§  1 1 5.21 4     May  the  OTFM  return  money  in 
a  tribal  per  capita  account  to  a  triba! 
accounf 

Yes.  A  tribe  may  apply  under  25 
U.S.C.  164  and  Pub.  L.  87-283,  75  Stat. 
584  (1961),  to  have  the  tmclaimed 
judgment  per  capita  money  retiuned  to 
its  accoimt  for  the  tribe's  use  after  six 
years  have  passed. 

Investing  and  Managing  Money  in 
Tribal  Accounts 

§  1 1 5  21 3     Can  tnba!  trust  fund  ^-^vestments 
made  by  the  Department  lose  money? 

Yes,  a  tribal  trust  fund  investment  can 
vary  depending  on  the  investment  and, 
including  but  not  limited  to,  any  one  or 
more  of  the  followring: 

(a)  Current  interest  rates; 

(b)  Whether  the  investment  is  held  to 
its  maturity;  and 

(c)  Original  purchase  price. 

§115  216     May  a  trit)e  recommend  how  the 
CTFM  invests  the  tribe  s  trust  funds? 

(a)  Tribes  may  recommend  certain 
investments  to  the  OTFM,  but  the 
recommendations  must  be  in 
accordance  with  the  statutory 
requirements  set  forth  in  25  U.S.C.  161a 
and  162a.  The  OTFM  will  make  the 
final  investment  decision  based  on 
prudent  investment  practices. 

(b)  Upon  request,  the  OTFM  will 
consult  with  tribes  at  least  aimually  to 
develop  investment  strategies  to 
accommodate  the  cash  flow  needs  of  the 

tribfi 

§  1 15.217     May  a  tnbe  directly  invest  anc 
manage  its  trust  funds'' 

Yes,  a  tribe  may  apply  to  withdraw 
some  or  all  of  its  trust  funds  from  the 
OTFM  for  management  by  the  tribe.  The 
request  for  withdrawal  of  funds  must  be 
in  accordance  with  the  Trust  Reform 
Act  requirements  in  25  CFR  part  1200 
subpart  (B). 


§  115.218     May  a  tribe  return  funds  to  the 
OTFM  that  were  previously  withdrawn 
under  the  Trust  Reform  Act  tc  ir^vestment 
by  the  tribe' 

1  bb,  a  txiDe  may  return  funds 
withdrawn  under  the  Trust  Reform  Act 
to  the  OTFM,  imder  the  following 
conditions: 

(a)  A  tribe  wishing  to  return  funds 
withdrawn  imder  the  Trust  Reform  Act 
must  make  its  request  in  writing  to  the 
OTFM. 

(b)  A  tribe  may  return  all  or  part  of  the 
withdrawn  funds  to  the  OTFM. 

(c)  No  funds  may  be  redeposited 
during  the  first  six  months  after 
withdrawal. 

(d)  Funds  may  only  be  returned  a 
maximum  of  twice  a  year. 

(e)  The  retiun  of  trust  funds  must  be 
in  accordance  with  the  Trust  Reform 
Act  requirements  in  25  CFR  part  1200 
subpart  (C). 

Requesting  Money  From  Tribal 
Accounts 

§115.219     How  aoes  a  tr  oe   equest  money 
from  its  trust  account? 

(a)  Generally,  before  money  may  be 
withdrawn  from  a  tribal  trust  accoimt: 

(1)  A  tribe  must  submit  to  the  BIA  or 
the  OTFM: 

(i)  A  written  request  signed  by  the 
proper  authorizing  officials,  and 
(ii)  An  approved  tribal  resolution,  or 

(2)  A  tribe  may  contact  the  OTFM  to 
withdraw  fimds  in  accordance  with  the 
Trust  Reform  Act  and  25  CFR  part  1200. 

(b)  However,  by  law  or  regulation 
additional  documentation  or 
information  may  be  required  to 
withdraw  certain  trust  funds.  If 
additional  documentation  or 
information  is  required,  OTFM  will 
notify  the  tribe  of  the  additional 
requirement(s). 

(c)  Upon  receipt  of  all  necessary 
dociunentation,  the  OTFM  will  process 
the  request  for  disbursement  and  send 
the  tribe  the  requested  amoimt  of  money 
within  one  business  dav 

*  ' '  5  220     May  a  trtoe  s  request  for  a 
Aithdrawai  of  money  from  its  trust  account 
be  delayed  or  denied? 

(a)  Action  on  a  tribe's  request  for  a 
withdrawal  may  be  delayed  or  denied  if: 

(1)  The  tribe  did  not  submit  all  the 
necessary  documentation; 

(2)  The  tribe's  request  is  not  signed  by 
the  proper  authorizing  officials; 

(3)  The  tribe's  request  is  in  conflict 
with  a  settlement  agreement  or  an 
approved  use  and  distribution  plan  for 
the  money  they  requested:  or 

(4)  The  BIA  or  the  OTFM  requires 
clarification  regarding  the  disbursement 
request. 


(b)  If  action  on  a  tribe's  request  will 
be  delayed  or  denied,  the  BIA  or  the 
OTFM  will: 

(1)  Notify  the  tribe  within  10  working 
days  of  the  date  of  a  request  made  under 
§  115.219(a)(lH2}  or  for  requests  under 
the  Trust  Reform  Act,  and 

(2)  Provide  technical  assistance  to  the 
tribe  to  address  any  problems. 

§  1 1 5.221     How  does  tt>e  OTFM  send 
money  to  a  tribe? 

Whenever  possible,  fimds  will  be  sent 
electronically  to  a  bank  account 
designated  by  the  tribe.  If  there  are 
circtunstances  that  preclude  electronic 
payments,  the  OTFM  will  mail  a  check 
to  an  address  specified  by  the  tribe. 

SuDpa'^  D    "^dividual  Indian  Money 

(MM)  Accou-ts 

General  Provisions 

$  1 1 5.300    What  funds  are  held  in  an  IIM 
account? 

See  §  115.102  for  soiuces  of  trust 
funds  that  may  be  deposited  into  UM 
accoimts. 

§  1 1 5.301     How  many  IIM  accounts  should 
a  person  have? 

A  person  should  have  only  one  IIM 
accoimt  unless  the  account  holder  is 
entitled  to  receive  judgment  fimds  in 
addition  to  other  trust  income. 

§  1 1 5.302    How  long  may  I  leave  money  In 
my  IIM  account? 

You  may  leave  your  funds  on  deposit 
in  an  IIM  account  for  as  long  as  you 
choose.  The  only  exception  applies  to 
non-Indian  life  estate  holders.  See 
§115.339. 

Information  About  Your  IIM  Account 

§  1 1 5.303    How  do  I  obtain  my  IIM  account 
balance? 

We  will  send  you  a  statement  of 
performance  every  three  months.  If  you 
need  to  know  the  balance  of  your 
account  between  statements,  you  may 
call  any  OTFM  office  or  you  may  go  in  . 
person  to  a  BIA  or  OTFM  office  to 
request  your  current  balance. 

§  1 1 5.304    What  information  will  be 
provided  in  a  statement  of  performance? 

The  statement  of  performance  will 
identify  the  source,  type,  and  status  of 
the  funds;  the  beginning  balance;  the 
gains  and  losses;  receipts  and 
disbursements;  and  the  ending  balance. 

§  1 1 5.305    Will  an  annual  audit  be 
conducted  on  IIM  accounts? 

Each  IIM  account  holder  will  be 
notified  when  the  Secretary  has  caused 
to  be  conducted  an  annual  audit  on  a 
fiscal  year  basis  of  all  trust  funds  held 
by  the  United  States  for  the  benefit  of 
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individual  Indians  deposited  or 
invested  imder  25  U.S.C.  §  162a.  This 
notice  will  be  provided  in  the  first 
quarterly  statement  of  performance 

following  thr  audit. 


^  ' '  5-  306     w^er-  w<!i  I  receive  a  Statement 

ine  uepanment  will  send  each  IIM 
account  holder  a  statement  of 
performance  every  quarter,  not  later 
than  20  business  days  after  the  close  of 
a  calendar  quarter. 

§  • '  ^  30'     Who  Ids  access  to  information 
aDout  -nv  account? 

11  ,  ^eople  who  may  obtain 
information  about  your  account  are: 

(a)  You; 

(b)  yoiu  guardian,  if  you  have  a 
supervised  account; 


(c)  those  DOI  employees  who  are 
specifically  authorized  by  the  Secretary 
to  access  account  information; 

(d)  any  other  federal  or  state  agency 
or  tribal  program  for  which  you  have 
given  a  signed  authorization; 

(e)  any  third  party  to  whom  you  have 
given  a  signed  and  notarized  statement; 

(f)  any  federal  court  that  orders  us  to 
provide  the  information;  and 

(g)  other  parties  permitted  access 
under  the  Privacv  Act. 


§115.308     If  I  apoiy  'O'  a  losr  witr  a  s^^ 
tender,  will  the  O^  ^^M  give  tr^e  e'^oe^ 
information  abcL.;  iiy  account 

Yes,  if  you  or  the  private  lender 
provides  the  OTFM  with  a  signed 
notarized  authorization  fi-om  you  to 
release  the  information. 


.flie 


§  ■'  1  5  309     What  information  about  an  IIM 
account  does  the  OST  report  to  the  Interna! 
Revenue  Service  (IRS)'' 

The  OST  will  report  annually  to  the 
IRS  the  account  holder's  name  and 
address,  tax  identification  number, 
taxable  interest  earned,  and  related 
earnings  information  on  an  IIM  account. 

§115.310     how  will  1  know  now  much 
income  is  reported  to  the  IRS' 

The  dLuuuni  nuiaer  win  oe  mailed  a 
copy  of  the  IRS  Form  1099  that  was  sent 
to  the  IRS. 

§1153''      WhoiS  responsible  for  filing  tax 
returns  or  trust  income  wnich  may  be 
reoortabie  income? 

1  tie  toliowing  table  lists  the  person 
responsible  for  filing  taxes  for  each  type 
of  IIM  account. 


IIM  account 


Unrestricted 

Restricted — Supervised 


Restricted — Involuntary         Encum- 
bered. 
Estate  account  


Lite  estate 


Account  holder 


All 

non-compos  mentis 


nunor 

emancipated  minor 

adult  In  need  of  financial  manage- 
ment assistance. 


All 


All 


Tax  filer 


Account  tiolder. 

Guardian,  if  ttiere  is  one,  ottienwise  the  BIA  may  auttiorize  fbe  use  of 

account  funds  to  pay  for  the  preparation  and  filing  of  your  tax  re- 

tum. 
Parent  or  guardian. 
Account  holder. 
Guardian,  if  there  Is  one,  othenvise  the  BIA  may  authorize  the  use  of 

account  funds  to  pay  for  the  preparation  and  filing  of  your  tax  re- 

tum. 
Account  holder. 

Administrator  or  Executor  of  the  estate.  If  the  BIA  is  administering  the 
trust  estate,  then  the  BIA  may  authorize  the  use  of  account  funds 
to  pay  for  the  preparation  and  filing  for  that  portion  of  the  tnjst  es- 
tate 

Account  holder. 


§  1 1 5.31 2    tf  I  aooly  for  government-funded 

oubi'c  ass  s'a"  r  ^\\\  my  IIM  account 
Daiance  oe    :    s  oered  in  determining  my 

eiigiO'iit, '' 

Y  ou  must  contact  the  agency 
providing  the  assistance  to  determine 
whether  your  IIM  fimds  will  be 
considered  in  determining  eligibility  for 

service(s). 

Moving  and  Changing  Addresses 

§  1 1 5.31 3    If  I  move  to  a  new  address  how 

wii'  '  -ece  ve  ^or^ey  from  my  IIM  account? 

it  IS  your  rebponsibility  to  give  the 
OTFM  your  new  address  so  that  the 
OTFM  can  mail  your  checks  and  other 
information  about  your  account  to  you. 

§  1 1 5  31 4    How  do  I  give  the  OTFM  my  new 

address"' 

You  may  give  the  OTFM  or  the  BIA 
yoiu'  new  address: 

(a)  In  person,  but  you  must  have  your 
request  for  a  change  of  address  signed 
by  a  DOI  employee  to  whom  you  have 
shown  verifiable  photo  identification. 
See  §115.329,  or 

(b)  Through  the  mail. 


(1)  If  you  mail  us  a  change  of  address 
you  must  include: 

(i)  Your  name, 

(ii)  Your  old  address, 

(iii)  Your  new  address,  and 

(iv)  Your  notarized  signature. 

(2)  You  may  also  provide  any  of  the 
following  information  to  assist  us  in 
verifying  your  account: 

(i)  YoiK  account  number, 

(ii)  Your  birth  date, 

(iii)  Yoiu-  social  security  number, 

(iv)  Your  tribal  affiliation, 

(v)  Your  tribal  enrollment  number  (if 
applicable),  and 

(vi)  Your  phone  number. 

§115.315     If  I  move,  will  the  post  office 
forward  my  check  to  my  new  address? 

No.  Federal  law  does  not  allow  the 
post  office  to  forward  checks  that  are 
issued  by  the  federal  government.  You 
must  provide  us  with  a  change  of 
address  so  that  your  check  can  be  sent 
directly  to  your  new  address. 


§115.316     If  I  don  t  nave  a  perrnanent 
address  or  I  move  frequently   may  <  'ece  ve 
money  from  my  iim  account? 

Yes.  You  may  receive  the  money  in 
your  IIM  account,  but  you  must  keep  us 
updated  on  your  current  bank  account 
information  so  that  we  can 
electronically  deposit  your  funds  or 
your  most  current  address  where  we  can 
send  your  checks. 

Uncashed  Checks  and  Stolen  Checks 

§115.317     How  long  do  !  have  to  cash  my 
IIM  check? 

The  check  is  good  for  one  year  from 
the  date  printed  on  the  check.  If  you  do 
not  cash  your  HM  check  within  one  year 
of  the  check  being  issued,  the  check  will 
be  canceled  and  the  money  will  be 
redeposited  into  your  IIM  account. 

§115.318     What  should  i  do  it  i  cannot  cash 
my  check  because  it  is  torn  or  damaged'' 

If  your  check  is  torn  or  damaged  you 
must  contact  an  OTFM  office  to  request 
a  replacement  check. 
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<5  '  1  5  319     How  long  do  i  have  tr  -pquest  a 
teplacement  check' 

You  have  one  year  from  the  date  the 
check  was  issued  to  request  a 
replacement  check 

*5 115.320  What  happens  it  1  lose  my  cneck 
or  I  do  not  receive  my  check  because  it  was 
stolen? 

if  you  lost  your  check  or  if  your  check 
was  stolen,  you  must  contact  the  OTFM 
to  file  a  claim  for  the  amount  of  the 
rheck  and  to  request  a  stop  payment  on 
•he  check.  See  §115.323. 

*5 1 15  32'     '10W  long  dc  i  have  to  tile  a 
claim  if  my  check  was   est  o^  stoier^'' 

You  have  one  year  trom  the  date  on 
•he  check. 

t)  1 1 5  322     What  happens  it  I  do  not  file  a 
r  laim  for  my  check  within  one  year  from  the 
date  on  the  check? 

If  you  do  not  file  a  claim  within  one 
year  of  the  date  on  the  check,  one  of  two 
things  may  happen: 

(a)  If  the  check  has  not  been  cashed 
within  12  months  from  the  date  on  the 
check,  the  OTFM  will  re-deposit  the 
money  into  yovu-  IIM  account.  If  you 
have  an  unrestricted  IIM  account,  a  new 
I  heck  will  be  automatically  sent  after 
the  funds  have  been  credited  to  your 
account.  If  your  account  has  a  volimtary 
hold,  the  money  will  be  credited  to  yom: 
account  and  will  remain  in  the  account 
until  you  make  a  request  for 
withdrawal.  If  your  account  is 
lestricted,  the  money  will  be  credited  to 
your  account. 

(b)  If  your  check  has  been  cashed  by 
someone  else,  the  money  will  not  be 
ledeposited  into  your  IIM  account  and 
you  will  not  be  able  to  request  a  new 
check.  You  may  contact  the  OTFM  to 
request  a  copy  of  the  canceled  check. 
The  OTFM  may  be  able  to  provide 
assistance  in  contacting  the  proper 
investigatory  officials  regarding  your 

(  heck. 

§  115.323     Does  the  OTFM  charge  to  stop 
payment  on  an  IIM  check'' 

No.  The  OTFM  does  not  charge  for 

thi.s  servicp 

fc  1 15.324     Who  may  authorize  a  stop 
payme>nt  on  my  IIM  check'' 

I    Account  holders  and  guardians  of 
account  holders  and  estate 
administrators  may  place  a  stop 
payment  on  an  IIM  check.  However,  if 
ue  send  you  a  check  in  error,  the  OTFM 
may  place  a  stop  payment  on  that  check. 
The  OTFM  will  notify  you  if  it  places 
1  stop  payment  on  your  check. 


Depositing  Money  into  an  IIM  Account 

§115.325     Mav    deposit  money  into  my  IIM 
account? 

No.  You  may  not  deposit  money  into 
yoiu'  IIM  account. 

§  1 1 5.326    May  I  redeposit  IIM  funds  back 
into  my  trust  account  once  I  receive  the 
money? 

No.  IIM  funds  caimot  be  redeposited 
once  withdrawn 

§115.327  '  a  co^n  ordcs  that  money  be 
deposited  nto  rny  MM  account,  will  the  BIA 
or  the  OTFM  honor  the  court  order? 

If  the  source  of  the  money  to  be 
deposited  is  included  in  the  chart  in 
§  115.102,  we  will  deposit  the  funds 
ordered  by  a  court. 

Withdrawing  Money  From  an 
Unrestrirtfd  IIM  .Account 

§115.328    hew  ao  I  withdraw  money  trom 

my  IIM  account' 

(a)  il  you  nave  an  unrestricted  IIM 
account,  you  may  request  a  withdrawal 
from  your  account 

(1)  In  person,  but  you  must  have  your 
request  for  withdrawal  signed  by  a  DOI 
employee  to  whom  you  have  shown 
verifiable  photo  identification,  see 
§115.329;  or 

(2)  Through  the  mail,  but  your 
signature  on  your  request  must  be 
notarized. 

(b)  You  may  request  that  the  OTFM: 

(1)  Make  a  one  time  withdrawal  for 
you; 

(2)  Automatically  send  you  your  total 
account  balance  when  the  account 
balance  reaches  a  predetermined 
threshold  amount;  or 

(3)  Send  you  a  specific  amount  of 
money  from  your  account  on  specific 
dates. 

§  1 15.329     What  is    verifiable  photo 
identification  ? 

If  you  make  a  request  in  person,  you 
must  provide  the  BIA  or  the  OTFM  wdth 
one  of  the  following  types  of  photo 
identification: 

(a)  A  valid  driver's  license; 

(b)  A  government-issued 
identification  card,  such  as  a  passport  or 
a  security  badge;  or 

(c)  A  photo  identification  card  issued 
by  your  tribe. 

§  1 '  5  330  What  >'  I  dc  no*  ►-avp  any  photo 
identification' 

If  you  cannot  show  us  verifiable 
identification  with  your  picture  on  it, 
we  will  talk  with  you  and  review 
information  in  your  file  to  see  if  we  can 
be  certain  that  you  are  who  you  say  you 
are.  If  we  cannot  verify  yoiar  identity, 
we  will  not  accept  your  request  to 
withdraw  funds  from  an  IIM  account. 


§  1 1 5.331     Where  should  I  mail  my  request 
for  a  withdrawal  from  my  IIM  account? 

You  may  mail  your  request  to  your 
local  OTFM  office  or  to  one  of  the 
regional  offices  that  serves  your  current 
address.  The  address  of  your  local 
OTFM  office  is  printed  on  your 
quarterly  statement  of  performance. 

§  1 1 5.332    How  will  the  OTFM  send  me  my 
money  from  my  IIM  account? 

The  OTFM  will  either: 

(a)  Make  a  direct  deposit  to  your 
checking  or  savings  account  at  a 
financial  institution.  A  direct  deposit 
into  your  checking  or  savings  accouni 
will  eliminate  lost,  stolen  or  damaged, 
checks  and  the  money  will  be  available 
to  you  sooner  as  there  is  no  mail  time 
involved,  or  • 

(b)  Mail  you  a  check. 

§  1 1 5.333    May  I  authorize  the  OTFM  to 
make  payments  directly  to  a  third  party  on 
my  behalf? 

If  your  accoimt  balance  will  cover 
your  payment  authorization  on  the  date 
payment  is  to  be  made,  you  may 
authorize  the  OTFM  to  make  payments 
to  third  parties  on  your  behalf.  See 
§115.374. 

§  1 1 5.334    Will  the  BIA  ever  withdraw 
money  from  my  account  without  my 
authorization? 

The  BIA  may  withdraw  money  from 
your  account  only  after  a  decision  has 
been  made  to  supervise  or  involuntarily 
encumber  your  IIM  account.  See  subpart 
F  of  this  part. 

§  1 1 5.335    May  I  always  withdraw  money 
from  my  IIM  account? 

(a)  If  you  have  a  supervised  account, 
you  will  not  be  able  to  withdraw  money 
from  your  accoimt  without  BIA 
approval.  See  §  115.348. 

fb)  If  you  have  an  encumbered 
account  and  the  entire  account  balance 
is  encumbered,  you  will  not  be  able  to 
withdraw  any  money  from  your 
account.  See  §115.371  et  seq. 

§  1 1 5.336    Will  I  receive  notice  wtien  money 
is  withdrawn  from  my  IIM  account? 

All  transactions  regarding  your 
account  will  be  reflected  on  your 
quarterly  statement  of  performance 
which  you  should  review  to  ensure  that 
you  are  aware  of  all  disbursements.  In 
addition,  if  the  OTFM  transfers  funds 
electronically  to  your  checking  or 
savings  account,  we  will  mail  a  notice 
each  time  that  a  deposit  has  been  made. 

Estate  Accounts 

§  1 1 5.337    Who  inherits  the  money  in  an  IIM 
account  when  an  account  holder  dies? 

At  the  end  of  all  probate  procedures, 
funds  remaining  in  a  decedent's  IIM 
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account  will  be  distributed  or  credited 
from  the  decedent's  JIM  account  into  an 
IIM  account  of  the  decedent's  heirs, 
beneficiaries,  or  other  persons  or 
entities  entitled  by  law  to  receive  the 
hinds.  See  25  CFR  Part  15. 

§  1 1 5.338    May  money  in  an  IIM  account  be 
withdrawn  after  the  death  of  an  account 
holder  but  prior  to  the  end  of  the  probate 
proceedings? 

If  the  IIM  account  has  a  minimum 
balance  of  $2,500.00,  including  any 
trust  funds  owed  to  the  IIM  accoimt 
holder  or  estate  on  the  date  of  death 
pursuant  to  sources  of  income  in  section 
155.102,  anyone  responsible  for  making 
the  funeral  arrangements  for  the 
deceased  account  holder  may  make  a 
written  request  to  the  BIA  for  funeral 
expenses  up  to  SI, 000.00.  Payment  will 
be  made  directly  to  the  funeral  service 
provider(s). 

§  1 1 5.339    If  I  am  a  non-Indian  who  has  a 
life  estate  in  income-producing  trust  or 
restricted  property,  how  do  I  receive  the 
income? 

If  a  non-Indian  has  a  life  estate  in 
trust  or  restricted  property  which  is 


earning  income,  the  OTFM  will  open  an 
IIM-hfe  estate  account.  The  OTFM  will 
deposit  income  from  the  trust  or 
restricted  property  into  the  UM-life 
estate  account,  and  will  send  a  check  or 
directly  deposit  funds  into  a  checking  or 
savings  account  as  soon  as  practicable 
after  the  receipt  of  the  funds  into  the  life 
estate  account.  Life  estate  funds  are  due 
to  the  life  estate  holder  at  the  time  funds 
are  deposited. 

Supervised  Accounts 

§  1 15.340    Who  receives  statements  of 
performance  for  supervised  accounts? 


If  the  account  is  for 

*     «     • 

Then  the  OTFM  will 

send  the  statement  of 

performance  to*  *  * 

A  minor 

An  emancipated 

minor. 
A  non-compos  mentis 
An  adult  in  need  of  fi- 
nancial manage- 
ment assistance. 

The  parent  or  guard- 
Ian. 
The  account  holder. 

The  guardian. 
The  guardian. 

§  115.341     If  an  account  is  supervised  does 
the  account  holder  have  to  have  a  legal 


It  an  account  is  su- 
pervised and  the  ac- 
count holder  is  *  *  * 


A  minor 


An  emancipated 
minor. 


Non-compos  mentis  . 

An  adult  in  need  of  fi- 
nancial manage- 
ment assistance 


Then  the  account 
holder  *  •  * 


Must  have  a  parent 
or  other  legal 
guardian. 

Is  not  required  to 
have  a  guardian; 
however  the  ac- 
count will  be  super- 
vised. 

Must  have  a  guard- 
ian. 

Must  have  a  guard- 
ian. 


§115.342     vvno  appoints  a  legai  guardian? 

A  legal  guardian  can  only  be 
appointed  by  a  tribal  court  or  a  federal 
court,  whichever  has  competent 
jurisdiction  over  the  Indian  individual. 

§  115  343     What  are  the  qualifications  for 
guardians  wtio  manage  IIM  accounts  fof 
individual  account  holders" 


Qualifications 


Must  not  be  a  convicted  felon  

Must  be  over  the  age  of  18  

Must  live  near  the  account  holder  

Must  complete  guardianship  training,  when  required 

Must  have  no  conflict  of  interest  

Must  post  a  surety  tx)nd,  if  required  


If  the  guardian  is  *  *  ' 


Related 


• 
• 
• 
• 


Not  related 


• 
• 
• 
• 

• 
• 


■run or  ci.-  .IS  n 


s  Dd-''  •  with  custody  of  a 
quara  1-  of  an  account 
'?  ^  V    esponsibilities? 


If  you  are  a  parent  with  custody  of  a 
minor  or  a  guardian  of  an  individual 
with  a  supervised  account,  you  must: 

(a)  Work  with  the  BIA  to  develop  and 
sign  an  annual  distribution  plan; 

(b)  Follow  any  applicable  court  order 
and  the  terms  of  an  approved 
distribution  plan; 

(c)  Provide  receipts  for  all  expenses 
paid  out  of  the  account  holder's  IIM 
funds  to  the  BIA  social  services  official; 

(d)  Review  the  statements  of 
performance  for  the  IIM  accoimt  for 
errors; 

(e)  File  tax  returns  on  behalf  of  the 
accoimt  holder;  and 

(f)  Notify  the  BIA  social  services  of 
any  change  in  circumstances  that 
impairs  your  performance  of  your 
obligations  under  this  part  or  that 
threatens  the  account  holder's  interest 
in  his  or  her  trust  account. 


§  1 1 5.345    If  I  am  a  parent  witti  custody  of 
a  minor  or  a  guardian  of  an  account  holder 
may  BIA  disburse  funds  without  my 
Itnowledge? 

No.  The  BIA  will  only  disburse  funds 
in  accordance  with  an  approved 
distribution  plan  and  the  BIA  will 
consult  with  the  guardian/parent  to 
develop  the  distribution  plan. 

§115.346    Who  receives  a  copy  of  an 
approved  distribution  plan  and  any 
amendments  to  the  annual  plan? 

An  annual  distribution  plan,  once 
approved,  will  be  made  available  to: 

(a)  The  account  holder; 

(b)  The  parent  vdth  custody  of  a 
minor; 

(c)  The  guardian  of  an  account  holder; 
and 

(d)  The  BIA  and  the  OTFM. 


§115  34"      What  wih  we  oc  :♦  we  find  that 
3  distribution  plan  has  not  been  followed  c 
a  guardian  or  minor  s  custodial  parent  has 
acted  improf>eriy  m  regard  to  his  or  her 
duties  involving  the  trust  funds  of  an 
account  holder'' 

11  we  lind  that  a  distribution  plan  has 
not  been  followed,  or  a  guardian  or 
minor's  custodial  parent  has  failed  to 
satisfactorily  account  for  expenses  or 
has  not  used  account  funds  for  the 
primary  benefit  of  the  beneficiary,  or 
has  otherwise  failed  to  properly  execute 
the  payee's  duties,  we  will: 

(a)  Notify  the  guardian  and  the  court 
which  appointed  the  guardian;  and 

(b)  Take  action  to  protect  the  interests 
of  the  account  holder,  which  may 
include 

(1)  Demanding  repayment  from  any 
person  improperly  withdrawing  or 
expending  trust  funds: 

(2)  Proceeding  against  any  bond 
posted  by  the  guardian; 

(3)  Immediately  modifying  the 
distribution  plan  for  up  to  sixty  days, 
including  suspending  the  authority  of  a 
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guardian  or  minor's  custodial  parent  to 
make  further  withdrawals;  or 

(4)  Referring  the  matter  for  civil  or 
criminal  legal  action. 

1^5,348     When  will  the  BIA  authorize  a 
withdrawal  from  a  supervised  account? 

The  BIA  may  only  authorize 
withdrawals  from  a  supervised  account 
in  accordance  with  an  approved 
distribution  plan  or  an  approved 
amendment  to  the  distribution  plan. 

Supervised  Accounts — Adults 

§115.349     Will  the  BIA  place  an  adult  s 
account  under  supervision  at  the  request  of 
tie  account  holder  or  other  interested 
party'' 

No.  We  will  not  place  an  adult's 
account  under  supervision  at  the 
request  of  the  account  holder  or  an 
interested  party  writhout  an  order  by  a 
court  of  competent  jurisdiction  stating 
that  the  adult  is  non  compos  mentis  or 
in  need  of  financial  management 
assistance.  However,  an  accoimt  holder 
or  interested  party  may  request  orally  or 
in  writing  that  the  BIA  conduct  a  social 
services  assessment  to  determine 
whether  the  BIA  should  recommend 
guardianship  proceedings  to  a  court  of 
competent  jurisdiction  for  the  account 
holder. 

§115.350     What   s  a  soca   service 
assessmenf 

A  social  service  assessment  is  an 
evaluation  of  an  account  holder's 
circumstances  and  abilities,  including 
the  extent  to  which  the  account  holder 
needs  assistance  in  managing  his  or  her 
affairs. 

§'15  351     What  happens  once  the  BIA 
receives  an  order  from  a  court  o*  competent 
jurisdiction'' 

The  BIA  will  perform  a  social  services 
as.se.ssment.  if  not  alreadv  completed. 

§115.352     Who  IS  responsible  for 
performing  a  social  services  assessment? 

A  BIA  social  worker  will  perform  the 
assessment  which  must  be  approved  by 
a  BIA  social  worker  who  has  a  Master 
of  Social  Work  degree 

§115.353     What  information  must  De 
included  in  a  social  services  assessment' 

A  social  services  assessment  must 
contain: 

(a)  Identifying  information  about  the 
accoimt  holder  (for  example,  name, 
address,  age,  gender,  social  security 
number,  telephone  number,  certificate 
of  Indian  blood,  education  level),  family 
history  and  medical  history  of  the 
account  holder; 

(b)  Description  of  the  household 
composition:  Information  on  each 
member  of  the  household  [e.g.,  name, 


age,  and  gender)  and  that  person's 
relationship  to  the  account  holder; 

(c)  The  account  holder's  current 
resources  and  future  income  [e.g.,  VA 
benefits,  retirement  pensions,  trust 
assets,  employment  income,  judgment 
funds,  general  assistance  benefits, 
unemployment  benefits,  social  security 
income,  supplemental  seciuity  income 
and  other  governmental  agency 
benefits); 

(d)  A  discussion  of  the  circumstances 
which  justify  special  services,  including 
ability  of  the  account  holder  to  handle 
his  or  her  financieil  affairs  and  to 
conduct  day-to-day  living  activities. 
Factors  to  be  considered  should  include, 
but  are  not  limited  to: 

(1)  Age 

(2)  Developmental  disability 

(3)  Chronic  alcoholism  or  substance 
abuse 

(4)  Lack  of  family  assistance  or  social 
support  systems,  or  abandonment 

(5)  Self-neglect 

(6)  Financial  exploitation  or  abuse 

(7)  Physical  exploitation,  neglect  or 
abuse 

(8)  Senility 

(9)  Dementia 

(e)  Documentation  supporting  the 
need  for  assistance  [e.g.,  medical 
reports,  police  reports,  court  orders, 
letters  from  interested  parties,  prior 
assessments  or  evaluations,  diagnosis  by 
psychologist/psychiatrist); 

(f)  Summary  of  findings  including 
proposed  services  and  an  annual 
distribution  plan;  and 

(g)  Final  recommendation  signed  by  a 
BIA  social  worker  with  a  MSW  degree. 

§115.354     Wil!  the  BIA  nof%  me  if  a 
decision  IS  made  to  place  m-,  account  in 
supervised  status-? 

Yes.  We  will  notify  you  of  the 
decision  to  place  your  account  under 
supervision  based  on  a  court  order.  The 
notice  will  advise  you  of  your  rights  to 
request  a  hearing  to  challenge  the 
decision  to  supervise  your  account.  See 
subpart  F  of  this  part. 

§  1 1 5  355     How  may  I  challenge  a  decision 
to  place  my  account  irt  supervised  status? 

To  challenge  a  decision  by  the  BIA  to 
supervise  your  account,  you  must 
request  a  hearing  within  forty  (40)  days 
from  the  date  on  the  certified  mail 
receipt  of  the  letter  that  we  mailed  to 
you  regarding  the  decision  to  supervise 
your  account.  See  subpart  F  of  this  part. 

§115.356     How  may  I  change  my  account 
Status  from  supervised  to  unrestricted? 

You  may  petition  a  court  of 
competent  jurisdiction  to  make  a 
determination  that  you  are  capable  of 
managing  your  financial  affairs  or  not 
non  compos  mentis.  If  the  court  issues 


an  order  declaring  that  you  are  capable 
of  managing  your  financial  affairs  or  are 
no  longer  non  compos  mentis,  the  BIA 
will  honor  the  court's  decision  and 
remove  your  account  from  supervision. 

§  1 1 5.357    How  will  a  supervised  account 
be  managed? 

The  BIA  social  services  staff  (in 
conjimction  with  a  guardian)  will: 

(a)  Evaluate  the  needs  of  the  account 
holder; 

fb)  Develop  an  annual  distribution 
plan  and  amendments  to  the 
distribution  plan,  as  needed,  for 
approval  by  the  BIA; 

(c)  Authorize  the  OTFM  to  distribute 
IIM  funds  in  accordance  with  an 
approved  distribution  plan; 

(d)  Monitor  the  implementation  of  the 
approved  distribution  plan  to  ensure 
that  the  funds  are  expended  in 
accordance  with  the  plan; 

(e)  Review  the  supervised  account 
every  six  months  or  more  often  as 
necessary  if  conditions  have  changed: 

(1)  To  warrant  a  recommendation  to  a 
court  to  change  the  status  of  the  account 
holder,  or  (2)  to  modify  the  distribution 
plan. 

§  1 1 5.358    What  must  be  in  a  distribution 
plan? 

A  distribution  plan  must  contain  the 
following: 

(a)  Information  about  the  reasons  for 
supervision,  including 

(1)  The  date  of  all  applicable 
guardianship  orders  and  the  court  that 
issued  them; 

(2)  The  date  of  the  most  recent 
applicable  social  services  assessment 
and  the  name(s)  of  the  preparer; 

(3)  A  concise  statement  of  the  reason 
for  supervision;  and 

(4)  "The  name  of  the  person  or  court 
who  initiated  the  request  for 
supervision. 

(b)  The  names  and  identifying 
information  for  individuals  to  whom 
disbursements  may  be  made,  including, 
as  applicable 

(1)  A  guardian; 

(2)  Any  third  parties,  such  as 
landlords  or  long-term-care  facilities,  to 
whom  the  BIA  will  make  payment;  and 

(3)  The  accoimt  holder,  if  an 
allowance  is  to  be  paid  directly. 

(c)  A  description  of  what 
disbursements  are  authorized,  including 

(1)  The  amounts  that  can  be  disbursed 
to  each  authorized  payee; 

(2)  The  purposes  for  which 
disbursement  may  be  made; 

(3)  The  frequency  or  dates  of 
authorized  disbursements 

(d)  Any  additional  requirements,  such 
as  frequency  and  documents  required 
for  an  accounting  by  the  guardian; 
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(e)  The  dates  the  disbursement  plan 
was  developed,  approved,  amended, 
and  reviewed,  and  the  date  for  the  next 
scheduled  review; 

(f)  The  signature  of  the  BLA  official 
approving  the  plan  with  the  following 
certification: 

(1)  The  plan  is  in  the  best  interest  of 
the  account  holder,  and 

(2)  The  guardian  meets  the  criteria 
contained  in  §  115.314. 

(g)  The  signature  of  the  guardian,  with 
date  signed,  certifying  that  he  or  she  has 
read  the  plan  or  had  it  read  to  him  or 
her  and  that  the  guardian  will  follow  the 
disbursement  plan 

§115.359     How  may  'unas   n  a  supervised 
account  be  used  under  a  distribution  plan? 

A  distributioi»  plan  tor  an  individual 
whose  account  is  supervised  may 
authorize  disbiirsements  and  expenses 
for  the  primary  benefit  of  the  account 
holder.  Such  expenses  may  include, 
among  other  items,  amounts  for  the 
account  holder's  food,  clothing,  shelter, 
medical  care,  transportation,  education, 
institutional  care,  recreation,  and 
religious  observances,  and  for  support  of 
the  account  holder's  minor  dependents. 
Expenses  must  be  reasonable  in  amount, 
considering  the  account  holder's  needs 
and  available  resources. 

§  1 1 5  360    What  is  the  review  process  for  a 

supervised  account? 

A  review  will  be  conducted  every  six 
months  and  social  services  will: 

(a)  Consult  with  a  guardian  to  verify 
that  the  money  was  spent  in  accordance 
with  a  distribution  plan  by 

(1)  Reviewing  the  receipts  for  an 
account  holder's  expenses,  or 

(2)  Accepting  the  court's  accounting, 
if  a  court  is  monitoring  the  guardianship 
of  IIM  funds,  instead  of  reviewing 
receipts  from  the  guardian  if  that  annual 
review  includes  accounting  for  the 
proceeds  of  an  IIM  account; 

(b)  Review  all  case  worker  reports  and 
notes,  and  any  information  submitted  by 
the  account  holder; 

(c)  Review  BIA/OTFM  account 
records  to  insiu-e  that  withdrawals  and 
payments  were  made  in  accordance 
with  the  distribution  plan; 

(d)  Decide  whether  the  distribution 
plan  needs  to  be  modified;  and 

(e)  Evaluate  the  recommendation 
made  to  the  coiul  regarding  the  need  for 
the  guardianship  of  the  account  holder 
to  continue. 

§115.361     If  I  have  a  power  ot  attorney  for 
an  account  hoidef   rnay  i  withdraw  money 
from  the  account  holder  s  IIM  account? 

No.  We  will  not  recognize  a  power  of 
attorney  for  purposes  of  distributing 


money  &t)m  an  IIM  account  to  anyone 
other  than  the  accoimt  holder. 

§115.362     If  I  am  incarcerated  will  the  BIA 
automatically  sufjervise  my  accounf 

No.  Your  account  will  not  be 
automatically  supervised  just  because 
you  are  in  prison  or  in  jail. 

§  1 1 5.363  How  do  I  continue  to  receive  my 
IIM  funds  and  statements  ot  performance  if 
I  am  incarcerated'' 

To  continue  receiving  your  IIM  funds 
and  statements  of  performance,  you 
must  notify  the  OTFM  of  your  address 
change  in  accordance  vdth  §  115.326 
and  the  amount  of  money  you  wish  to 
receive  bom  your  accoimt. 

Supervised  Accounts — Minors 

§115  364     When  will  the  BIA  authorize 
withdrawals  from  a  minor  s  accounf? 

(a)  Judgment  fund  account: 
withdrawals  may  only  be  made  upon 
BIA  approval  of  an  application  made 
under  Pub.L.  97-458.  See  25  CFR  1.2. 

(b)  Other  trust  fund  accoimts: 
withdrawals  may  only  be  made  under  a 
BIA-approved  distribution  plan  based 
on  a  justified  need  for  the  minor's 
health,  education,  or  welfare. 

§115  365     May  the  BIA  permit  a  parent  or 
legal  guardian  to  receive  funds  from  a 
minor  s  IIM  account? 

The  BLA  will  not  permit  a  minor's 
parent  or  guardian  to  withdraw  funds 
luiless  it  is  in  accordance  with  an 
approved  distribution  plan.  See 
§115.345. 

§115.366    Will  I  automatically    eceive  all 
my  IIM  funds  when  I  turn  18? 

No.  We  will  not  automatically  send 
yoMi  IIM  funds  to  you  when  reach  the 
age  of  majority. 

§  1 1 5.367    What  do  I  need  to  oo  when  I 
reach  the  age  of  majority  to  access  my  trust 
fund  account? 

You  must  contact  the  OTFM  to 
request  the  withdrawal  of  any  or  all  of 
your  IIM  funds. 

§  1 1 5.368    Will  my  account  lose  its 
supervised  status  when  I  reach  the  age  of 
majority? 

Yoiu-  account  status  will  no  longer  be 
supervised  when  you  reach  the  age  of 
majority,  unless  a  court  of  competent 
jurisdiction  has  found  you  to  be  non 
compos  mentis  or  in  need  of  financial 
management  assistance  and  the  BIA  has 
decided  to  supervise  your  account. 

§115.369     Are  there  any  reasons  other  than 
supervision  that  would  prevent  me  from 
obtaining  my  funds  once  •  reach  the  age  of 
18? 

(a)  If  you  have  a  judgment  fund 
accoimt,  a  tribal  use  and  distribution 


plan  for  judgment  funds  may  contain 
restrictions  or  requirements  that  must  be 
met  prior  to  obtaining  your  money  once 
you  turn  18  years  of  age. 

(b)  If  your  account  has  tribal  per 
capita  funds,  the  tribe  may  specify  that 
additional  requirements  be  met  prior  to 
obtaining  these  funds. 

§115.370     If  I  am  an  emancipated  minor 
may  I  withdraw  funds  from  my  account? 

(a)  For  a  judgment  fund  account:  An 
emancipated  minor  may  not  make 
withdrawals  from  his  or  her  account 
until  the  individual  is  no  longer  a 
minor.  Exceptions  are  only  granted 
upon  the  approval  of  an  application 
made  under  Pub.L.  97^58.  See  25  CFR 
1.2. 

(b)  For  other  IIM  accounts:  You  may 
be  able  to  withdraw  some  or  all  of  your 
funds,  but  the  BIA  must  approve  all 
requests  for  withdrawals  from  your 
account.  You  may  work  with  the  BIA  to 
develop  a  distribution  plan  to  access  the 
funds  in  your  account.  In  no  instance 
will  the  BIA  allow  an  emancipated 
minor  to  make  unsupervised 
withdrawals. 

Encumbered  Accounts 

§  1 1 5.371     Are  all  encumbrances  on  an  IIM 
account  the  same'' 

No,  there  are  two  types  of 
encumbrances  that  may  be  placed  on  an 
IIM  account: 

(a)  Encumbrances,  including  placing  a 
hold  on  the  account,  authorized  by  an 
account  holder;  and 

(b)  Involuntary  encumbrances 
authorized  by  the  BIA 

§115.372     What  type  of  encumbrances  may 
I  place  on  my  IIM  accounf 

(a)  You  may: 

(1)  Request  a  voluntary  hold  on  your 
account  so  that  your  funds  remain  in 
your  account; 

(2)  Request  that  the  OTFM  make 
third-party  payments  out  of  your 
account; 

(3)  Make  an  assignment  of  IIM  income 
to  a  third  party  but  only  for  health  care 
emergencies  under  §§115.377  and 
115.378; 

(4)  Make  an  assignment  of  IIM  income 
as  security  for  a  debt  to  a  third  party; 
and 

(5)  Make  an  assignment  of  IIM  income 
as  security  for  a  debt  that  is  secured 
under  the  authority  of  the  Indian 
Finance  Act. 

(b)  The  table  below  provides  further 
information  on  encumbrances  that  may 
be  placed  on  your  account. 
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Is  BIA  a  signatory 
to  the  encum- 
brance? 


Is  a  court  order 
necessary  to  en- 
cumber the  ac- 
count? 


May  I  make  with- 
drawals from  my 
account? 


May  an  account  be 
overdrawn  to  ful- 
fill an  encum- 
brance? 


When  will  the  en- 
cumbrance be  re- 
moved? 


Unrestricted  accounts 


Voluntary  hold  on 

an  account  by  the 

account  holder 


No 


No 


Payments  to  third 

parties  as  directed 

by  the  account 

holder 


Restricted  accounts 


No 


No 


Yes,  up  to  the  balance  in  the  account. 


No 


No 


I 


OTFM  will  remove  the  encumbrance 
upon  request  by  the  account  holder. 


Who  may  authorize 
the  removal  of  an 
encumbrance? 


Account  holder 


Account  holder 


Assignment  of  IIM 

income  for  a 
health  care  emer- 
gency 


No 


No 


Assignment  of  IIM 
income  as  secu- 
rity for  a  loan 


Assignment  of  IIM 
income  as  secu- 
rity for  loans 
under  the  Indian 
Finance  Act 


No 


Yes 


Yes 


No 


Child  support  pay- 
ments 


No. 


Yes. 


Yes,  where  the  account  balance  exceeds  the  amount  of  the  encumbrance  and 
based  on  the  payment  plan. 


No. 


OTFM  will  remove  the  encumbrance  upon  receipt  of  notification  that  the  debt  or 
obligation  is  satisfied  or  upon  expiration  of  the  payment  plan 


BIA 


BIA 


BIA 


Court  of  com- 
petent jurisdic- 
tion. 


§115.373    How  may  I  request  a  voluntary 
.lold  on  my  account? 

j     You  must  contact  the  OTFM  to 
lauthorize  a  voluntary  hold  on  any  or  all 
income  that  is  currently  in  or  will  be 

deposited  into  vour  IIM  account. 

§'15  374     May  ■  autnonze  the  C'FM 'c 
TiaKe  third-party  payments  from  my  iiM 
account  to  pay  my  monthly  bills  0"  othe- 
DDiigations" 

You  may  authorize  the  OTFM  to  make 
third-party  payments  from  your  IIM 
account,  but  your  account  balance  on 
the  date  of  payment  must  be  sufficient 
to  cover  your  authorized  payments.  If 
your  account  balance  is  insufficient  to 
cover  your  authorized  payment(s)  in 
full,  no  payment(s)  will  be  made, 
including  partial  payment(s).  The 
OTFM  will  notify  you  if  the  payment(s) 
was  not  made  because  of  an  insufficient 
account  balance. 

f  '  15  375  I'  i  have  a  voiurta'-v  hcd  on  my 
•jccount  may  '■  make  a  witnorawa  *'om  my 
accounf 

You  may  withdraw  any  cunoimt  up  to 
your  current  balance. 

§  '  15  376     How  do  !  remove  a  voiuntaf » 
notd  from  my  account? 

Contact  the  OTFM  to  authorize  the 
removal  of  a  voluntary  hold. 


§115.377    w^e-^  miay  I  assign  my  current 
account  balance  and  any  future  income  to 
l>e  deposited  mto  my  iiv  account  directly  to 
a  third  party? 

The  BIA  will  only  honor  an 
assignment  of  IIM  income  for  health 
care  emergencies  made  directly  to  a 
service  provider  for  prescription  drugs, 
medical  equipment  or  other  medical 
needs  as  supported  by  a  physician's 
prescription  or  a  physician's  wrritten 
recommendation. 

§115  3'e     Wnat  amount  of  my  IIM  income 

may  •  assign  arectiv  to  a  third  party  tor 

health  care  emergencies? 

You  may  only  assign  and  the  BIA  will 
only  recognize  an  assignment  of  IIM 
income  in  an  amount  that  is  not  greater 
than  your  current  account  balance  plus 
the  total  contractual  amounts  due  to  be 
paid  into  the  IIM  account  within  one 
year  from  the  date  of  the  assignment  of 
income  made  directly  to  a  third  party  to 
pay  for  a  health  care  emergency  as 
defined  in  §  115.377.  After  the 
assignment  of  income  is  presented  to 
the  BIA,  the  assignment  of  income  will 
no  longer  be  voluntary.  No  trust  account 
will  be  overdrawn  to  make  third-party 
payments. 


§  1 1 5.379    How  will  an  assignment  of  IIM 
income  made  directly  to  a  third  party  for 
health  care  emergencies  be  paid  from  my 
account? 

An  assignment  of  income  made 
directly  to  a  third  party  in  accordance 
with  §  115.337  must  be  presented  to  the 
BLA  for  payment.  The  BLA  will  honor 
the  direct  assignment  by  authorizing  an 
involimtary  hold  on  your  current  and 
future  account  balance  up  to  the  ameunt 
you  assigned  for  payment.  Payments  to 
third  parties  will  be  made  in  accordance 
with  a  payment  plan.  No  account  will 
be  overdravni  to  make  third-party 
payments. 

§  1 1 5.380    May  I  assign  future  IIM  income 
as  security  for  a  debt? 

Yes,  you  may  make  an  assignment  of 
IIM  income  as  security  for  a  debt. 
However,  imless  the  debt  is  secured 
under  the  authority  of  the  Indian 
Finance  Act,  the  creditor  must  perfect 
the  security  interest  by  obtaining  an 
order  from  a  court  of  competent 
jurisdiction  specifying  the  amount  of 
the  debt  to  be  secured  by  your 
assignment  of  IIM  income  prior  to 
presenting  the  court  order  to  the  BIA  for 
payment.  We  will  not  pre-approve  or  be 
a  signatory  party  to  any  account  holder's 
assignment  of  IIM  income  as  security 
unless  the  debt  being  secured  is  secured 
under  the  authority  of  the  Indian 
Finance  Act.  If  the  debt  is  secured  under 
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the  Indian  Finance  Act,  the  BIA  will  be 
a  signatory  party  to  the  account  holder's 
assignment  of  IIM  income  as  security 
and  the  creditor. 

§115.381  What  must  a  third  party  do  to 
acquire  a  right  to  receive  disbursements 
from  my  IIM  account? 

(a)  Before  the  BIA  will  consider 
placing  an  involuntary  enciunbrance  on 
an  IIM  account,  a  third  party  must: 

(1)  Perfect  an  assignment  of  IIM 
income  as  seciuity  in  a  court  of 
competent  jurisdiction  by  obtaining  an 
order/judgment  stating  the  amount  to  be 
paid  under  the  assignment  unless  the 
debt  being  secured  is  a  debt  secured 
under  the  authority  of  the  Indian 
Finance  Act; 

(2)  Perfect  with  the  BIA  an  assignment 
of  IIM  income  as  seciuity  for  a  debt  that 
was  secured  under  the  authority  of  the 
Indian  Finance  Act  to  determine  the 
amount  to  be  paid  under  the 
assignment.  To  perfect  this  interest,  the 
third  party  must  present  to  the  BIA  the 
original  loan  documentation,  payment 
history,  date  of  default,  proposed 
payment  schedule,  and  proof  of 
assignment; 

(3)  Obtain  an  order  or  judgment  from 
a  coiut  of  competent  jurisdiction  for 
child  support;  or 

(4)  Present  an  assignment  of  income 
made  by  an  account  holder  for  a  health 
care  emergency  as  defined  by  §  115.377. 

(b)  Once  a  court  of  competent 
jiuisdiction  has  issued  an  order  for  third 
party  claims  under  paragraphs  (a)(1)  and 
(a)(3)  stating  the  amount  owed  or  the 
amount  to  be  paid  to  the  creditor  or 
awardee,  the  creditor  or  awardee  must 
present  the  order  to  the  BIA. 

§  1 1 5.382    If  the  court  order  specifies  that 
Tiv  account  t>e  encumt)ered  immediately, 
^\V,  the  Secretary  honor  the  court  order 
oefore  my  time  for  a  hearing  has  expired? 

Nu.  A  hold  will  not  be  placed  on  your 
account  until  five  days  after  the  date  on 
which  BIA  mailed  your  notice  or  after 
five  days  after  the  final  publication  of 
your  public  notice. 

§  '  1 5  383     it !  assign  my  income  to  a  third 
party  for  health  care  emergencies  or  make 
an  assignmert  of  income  as  security  for  a 
secured  loan  under  the  Indian  Finance  Act, 
will  my  account  be  encumbered 
immediately? 

No.  A  hold  will  not  be  placed  on  youir 
account  until  five  days  after  the  date  on 
which  BIA  mailed  your  notice  or  after 
five  days  after  the  final  publication  of 
yoiu-  public  notice. 

§  1 1 5  384     It  I  nave  an  involuntary 
encumbrance  on  my  account,  may  I  make 
withdrawals  from  my  account? 

If  the  encumbrance(s)  on  yoiu  IIM 
account  are  less  than  your  current 


account  balance,  you  may  withdraw  the 
difference  between  the  amount  owed  or 
obligated  and  the  remaining  balance. 

§115.385    When  will  BIA  Diace  an 
involuntary  encumbrance  on  my  IIM 
account? 

(a)  The  BIA  may  place  an  involuntary 
encumbrance  on  your  IIM  account  for  a 
specific  amount  of  money  to  pay: 

(1)  A  child  support  order  from  a  court 
of  competent  jurisdiction; 

(2)  A  debt  owed  to  the  United  States; 

(3)  A  debt  secured  under  the  authority 
of  the  Indian  Finance  Act  where  the 
account  holder  assigned  his  or  her  IIM 
income  as  security  for  the  loan  and  the 
lender  has  presented  the  BIA  with  the 
loan  documents,  payment  history,  date 
of  default,  and  schedule  of  payments; 

(4)  A  debt  or  claim  where  an  account 
holder  assigned  his  or  her  IIM  income 
as  security  for  a  transaction  and  there  is 
an  order  from  a  court  of  competent 
jurisdiction  stating  the  amount  of  the 
debt  to  be  paid  from  the  account 
holder's  IIM  account; 

(5)  An  assignment  of  income  for  a 
health  care  emergency  made  by  an 
account  holder  to  a  service  provider 
under  §§115.377  and  115.378;  and 

(6)  Debt(s)  ordered  to  be  paid  under 
a  probate  order. 

(b)  Before  an  IIM  account  is 
involimtarily  encumbered  by  the  BIA, 
the  BIA  will  decide  whether  and  what 
amoimt  of  the  court  ordered  debt,  child 
support  award,  or  assignment  of  income 
will  be  paid  from  the  account  and 
develop  a  schedule  for  third-party 
payment. 

(c)  The  BIA  will  not  authorize 
payment  to  third  parties  under  an 
involuntary  hold  until  the  account 
holder  has  been  given  an  opportunity 
for  a  hearing.  See  subpart  F  of  this  part. 

§  1 1 5.386    How  does  the  BIA  determine  the 
amount  of  an  involuntary  encumbrance? 

The  BIA  will  review  all  claims  against 
an  IIM  account  and  will  only  recognize 
those  listed  in  §  115.385.  The  BIA  will 
determine  the  amount  of  money  to  be 
paid  to  a  third  party  and  the  payment 
schedule  based  on  the  claim  against 
yoiu'  IIM  accoimt,  the  resources 
available  to  you.  and  the  amount  of 
funds  in  yoiu  account.  The  BIA  will 
also  consider  yoiu  basic  welfare  needs 
such  as  food,  clothing,  and  shelter  in 
making  its  determination. 

§  1 15.387    When  will  the  BIA  remove  an 
Involuntary  encumbrance? 

(a)  The  BIA  will  authorize  the 
removal  of  an  involuntary  encumbrance 
under  the  following  circumstances: 

(1)  If  the  BIA  decides  during  the 
hearing  process  that  the  debt  or 


obligation  should  not  be  paid  from  your 
IIM  account;  or 

(2)  Upon  satisfaction  of  your  debt  or 
obligation. 

(b)  The  BIA  will  notify  the  accoimt 
holder  that  it  has  authorized  the 
removal  of  the  involuntary 
encumbrance. 

§115.388    If  my  account  is  supervised  or 
involuntarily  encumbered,  when  will  the  BiA 
develop  a  payment  schedule? 

(a)  If  your  account  is  supervised,  the 
BIA  will  develop  an  annual  distribution 
plan  in  consultation  with  you  and/or 
your  guardian. 

(b)  If  your  account  is  involuntarily 
encumbered  a  distribution  plan  will  be 
developed  by  the  BIA  prior  to  making 
any  third  party  payments  from  your 
account.  However,  this  plan  may  be 
modified  based  upon  future  claims 
against  your  account. 

§115.389     Will  the  payment  schedule 
developed  to  pay  a  debt  or  other  obiiganon 
expire'' 

Yes.  The  payment  schedule  should 
state  the  time  period  in  which  third- 
party  payments  are  to  be  made  from 
your  account.  However,  if  a  payment 
schedule  does  not  specify  a  final 
payment  date,  the  payment  schedule 
will  expire  when  the  obligation  or  debt 
is  paid  in  full  or  in  five  (5)  years  from 
the  initial  date  of  the  restriction. 
However,  there  will  be  no  expfration 
date  for  a  payment  schedule  to  fulfill  a 
child  support  award  other  than  the  time 
period  specified  in  the  court  order 

§115.390  M  I  have  multiple  encumbrances 
on  my  trust  account,  will  there  be  a  priority 
of  payment  for  those  encumbrances? 

(a)  Yes,  the  encumbrances  will  be 
paid  with  the  following  priority: 

(1)  A  child  support  order  from  a  court 
of  competent  jurisdiction; 

(2)  A  debt  to  the  United  States; 

(3)  Assignment  of  income  as  security 
for  a  secured  debt  under  the  Indian 
Finance  Act; 

(4)  A  federal  court  order; 

(5)  A  tribal  court  order; 

(6)  Assignment  for  a  heath  care 
emergency  made  in  accordance  with 
§115.377. 

(b)  Where  there  is  more  than  one 
encumbrance  in  one  of  the  preceding 
categories,  the  encumbrance  will  be 
paid  in  the  order  received  (i.e.,  first  in 
time). 

(c)  Whenever  a  new  encumbrance  is 
placed  on  an  account,  the  BIA  will 
review  all  payment  schedules  and  revise 
as  necessary. 
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Subpart  E — Special  Deposit  Accounts 

§  1 15.400     Who  receives  the  interest  earned 
on  a  special  dep>osit  account? 

Generaii)  ,  interest  follows  principal. 
The  tribal  or  individual  account  holder 
who  owns  the  money  will  receive  the 
interest  earned  in  a  special  deposit 
account.  The  amount  of  interest  paid 
will  be  directly  proportional  to  the 
amount  of  principal  owned  by  the 
account  holder. 

§115.401     When  will  the  rnoney  in  a  special 
deposit  account  be  credited  or  paid  out  to 
the  owner  of  the  funds? 

The  OTFM  wiii  disburse  the  money 
from  a  special  deposit  account  as  soon 
as  the  BIA  certifies  the  ownership  of  the 

fimds 

§115  402     May  administrative  or  iand 
conveyance  fees  paid  as  federal 
reimbursements  be  deposited  m  a  soecia! 
deposit  accounf 

No.  Administrative  or  land 
conveyance  fees  that  are  paid  to 
reimburse  the  federal  government  for 
services  provided  will  be  retained  by 
the  BIA  to  cover  the  cost  of  such 
services. 

§115  403     May  cash  bonas  le  g 
pertormance  bonds   bid  deposits  appea 
tx)nds.  etc  j  t>e  deposited  mto  a  specia 
deposit  account? 

.\u.  All  Ldsh  bonds  held  by  the 
Secretary  will  be  deposited  in  non- 
interest  bearing  accounts  until  the  term 
(if  the  bonds  expire. 

§115.404     May  the  BIA  deposit  ntc  a 
special  deposit  account  rnoney  that  iS  DSic; 
prior  to  approval  of  a  conveyance  o' 
contract  instrument  for  land  sales   right-of- 
ways,  resource  sales   grazing   or  leasing 
etc  '' 

No.  All  payments  made  prior  to  the 
BIA's  approval  of  a  transaction  will  be 
deposited  by  the  BIA  into  a  non-interest 
bearing,  non-trust  account.  Once  the 
transaction  is  approved  by  the  BIA,  the 
funds  will  be  deposited  into  a  trust  fund 
account. 

Subpart  F — Hearing  Process  for 
Restricting  an  IIM  Account 

1 1 15.500     Under  what  circumstances  may 
the  BIA  restrict  my  IIM  account  through 
supervision  or  an  involuntary 
encumbrance? 

laj  Your  IIM  accoimt  may  be  restricted 
through  an  involuntary  encumbrance  if: 

(1)  The  BIA  receives  an  order  or 
judgment  from  a  court  of  competent 
jurisdiction: 

(i)  Perfecting  an  assignment  of  IIM 
income  as  security;  or 

(ii)  Awarding  child  support  from  your 
IIM  account;  or 


(2)  The  BIA  is  presented  with  your 
signed  direct  assignment  of  IIM  income 
for  a  health  care  emergency  as  defined 
by  §115.377. 

(3)  The  BIA  is  presented  with  your 
assignment  of  IIM  income  as  security  for 
a  debt  that  is  secured  under  the 
authority  of  the  Indian  Finance  Act. 

(b)  Your  nM  account  may  be 
restricted  through  supervision  if  the  BIA 
receives  an  order  from  a  court  of 
competent  jiuisdiction  that  you  are  non- 
compos  mentis  or  an  adult  in  need  of 
financial  management  assistance. 

(c)  Your  IIM  accoimt  may  be  restricted 
through  an  involimtary  enctunbrance  if 
an  administrative  error  caused  a  deposit 
or  disbiursement  to  be  made  to  you,  your 
IIM  account,  or  to  a  third  party  on  your 
behalf. 

§115.501     Willi  be  notified  If  the  BiA 
decides  to  place  an  involuntary 
encumbrance  on  or  supervise  my  account? 

If  the  BIA  decides  to  place  an 
involimtary  encumbrance  on  or 
supervise  your  IIM  account,  the  BIA 
will  notify  you  and  provide  you  with  an 
opportunity  to  challense  the  decision. 

§115.502  How  will  the  BIA  notify  me  of  Its 
decision  to  place  a  hold  on  my  account? 

The  BIA  will  notify  you  of  its  decision 
by: 

(a)  Certified  mail  to  your  address; 

(b)  Personal  delivery  to  you  or  your 
address; 

(c)  Publication  in  your  tribal 
newspaper  if  your  whereabouts  are 
unknown  and  in  the  local  newspaper 
serving  your  last  known  mailing 
address;  or 

(d)  First  class  mail  to  you  in  care  of 
the  warden,  if  you  are  incarcerated.  The 
BIA  may  send  a  copy  of  the  notification 
to  your  attorney  if  known. 

§115.503     What  happens  If  the  noHo*  by 
certified  man  is  returned  to  the  BIA  marlwd 
undeliverable? 

If  the  notice  by  certified  mail  is 
returned  to  the  BIA  marked 
undeliverable,  the  BIA  will  remove  the 
restriction,  which  was  placed  on  your 
account  five  days  after  the  notice  was 
mailed,  and  will  publish  a  notice  in 
accordanrp  with  S  1 1  =;  "^npfrl 

§115.504  When  will  the  BIA  restrict  my  IIM 
account  once  it  has  decidec  to  involuntarily 
encumt>er  or  supervise  my  account? 

The  BIA  will  place  a  restriction  on 
your  account: 

(a)  5  days  after  the  BLA  mails  you  a 
notice  of  its  decision  to  restrict  your 
account; 

(b)  1  day  after  personal  delivery  to 
you  or  yoiu-  address  of  BIA's  notice  of 
its  decision  to  restrict  your  account;  or 


(c)  5  days  after  the  final  pubhcation 
of  your  public  notice  of  BLA's  decision 
to  restrict  your  account. 

§  1 1 5.50S    What  information  will  ttM  BiA 
include  in  its  notice  ? 

(a)  A  letter  providing  notice  of  the 
BLA's  decision  to  restrict  your  account 
must  contain: 

(1)  The  name  on  the  account; 

(2)  The  amount  and  reason  for  the 
restriction; 

(3)  An  explanation  that  your  IIM 
account  will  be  restricted  5  days  after 
the  date  on  the  certified  mail  receipt  on 
your  notice; 

(4)  Information  explaining  that  you 
have  40  days  from  the  date  on  the 
certified  mail  receipt  on  your  notice  to 
request  a  hearing  to  challenge  the 
restriction; 

(5)  Information  that  explains  how  to 
request  a  hearing; 

(6)  Information  that  the  BIA  will 
conduct  the  hearing  and  that  you  are 
assured  a  fair  hearing; 

(7)  A  copy  of  the  fair  hearing 
guidelines; 

(8)  Information  that  you  may  contact 
the  BIA  to  authorize  immediate 
payment  ft-om  your  IIM  account  to  pay 
the  claim; 

(9)  The  address  and  phone  number  of 
the  BLA  office  that  provided  the  notice; 
and 

(10)  Other  information  as  may  be 
determined  appropriate  by  the  BIA. 

(b)  Public  notice  of  the  BLA's  decision 
to  restrict  your  account  must  contain: 

(1)  The  name  on  the  account; 

(2)  The  initial  publication  date; 

(3)  A  statement  that  the  BLA  has  been 
presented  with  a  claim  against  your 
account; 

(4)  A  statement  that  the  BLA  has 
decided  to  place  a  restriction  on  your 
account  to  pay  the  claim; 

(5)  A  statement  that  the  public  notice 
will  be  published  once  a  week  for  four 
consecutive  weeks  and  that  the  initial 
publication  date  will  be  the  first  week 
of  publication; 

(6)  A  statement  that  the  BLA  will  place 
a  restriction  on  your  account  5  days 
from  the  date  of  the  fourth  publication 
of  the  public  notice; 

(7)  A  statement  that  you  have  30  days 
from  the  fourth  publication  date  to 
challenge  the  BIA's  decision  to  restrict 
your  account;  and 

(8)  An  address  and  telephone  number 
of  the  BLA  office  publishing  the  notice 
to  request  further  information  and 
instructions  on  how  to  request  a  hearing 
to  challenge  the  decision. 
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§  1 1  5.506     How  do  I  request  a  hearing  to 
challenge  the  BIA  s  decisiof^  to  '•estrict  my 

MM  accoun*'^ 

You  must  contact  the  BIA  office  that 
provided  you  notice  of  the  restriction  to 
request  a  hearing.  Your  request  must: 

(1)  Be  in  writing; 

(b)  Specifically  request  a  hearing  to 
challenge  the  restriction; 

(c)  Be  postmarked  within: 

(1)  40  days  of  the  date  of  the  certified 
mail  receipt  on  your  notice  from  the  BIA 
or  the  date  of  personal  delivery  of  your 
letter  of  notice,  or 

(2)  30  days  of  the  final  publication 
date  of  the  public  notice. 

§115.507    When  will  the  BIA  conduct  a 

hearing  to  allow  me  to  challenge  its 
decision  to  restrict  my  account? 

1  lie  BIA  will  conduct  a  hearing 
vdthin  10  working  days  fi-om  its  receipt 
of  your  wrritten  request  for  a  hearing. 

§115  508    Will!  be  allowed  to  present 
testimony? 

Yes.  You  will  be  provided  the 
opportimity  to  present  testimony  during 
your  hearing.  You  may  not  challenge  the 
court  order  or  judgment  in  this 
proceeding.  Your  testimony  must  be 
confined  to  why  your  IIM  account 
should  not  be  restricted. 

SMS  509     Will  !  &e  allowed  to  present 
witnesses^ 

Yes.  You  may  present  witnesses 
during  a  hearing.  However,  you  are 
responsible  for  any  and  all  expenses 
incurred  with  presenting  witnesses. 

§115.510    Will  I  be  allowed  to  question 
opposing  witnesses? 

Yes.  You  may  question  all  opposing 
witnesses  in  your  hearing  and  present 
witnesses  to  challenge  opposing  witness 
testimony. 

§  115.511     May    oe  'epresented  by  an 
attorney  at  my  hearing? 

Yes.  ^  ou  may,  at  your  own  expense, 
have  an  attorney  or  other  person 
represent  you  at  yoiu  hearing. 

§  1 1 5.51 2    Will  the  BIA  record  the  hearing? 
Yes.  The  BIA  will  record  the  hearing. 
§  1 15.513    Why  is  the  hearing  recorded? 

The  hearing  record  must  be  made 
available  for  review  if  the  hearing 
process  is  appealed  under  §  115.600. 
The  record  must  be  preserved  in 
accordance  with  Subpart  H  of  this  part. 

§  11 5  51 4     How  long  after  the  hearing  will 
the  BIA  maKe  its  final  decision? 

The  BIA  will  provide  a  final  written 
decision  to  all  parties  within  10  working 
days  of  the  hearing. 


§115.515     What  happens  if  the  BIA  decides 
to  supervise  my  account  after  my  hearmg? 

BIA  social  services  staff  will  consult 
with  you  and/or  your  guardian  to 
develop  an  aimual  distribution  plan. 
Upon  approval  by  the  BIA,  the 
distribution  plan  will  be  valid  for  one 
year. 

§115.516     What  -happens  if  the  BIA  or  OST 
decides  to  restrict  my  account  because  of 
an  administrative  error  which  resulted  m 
funds  that  I  do  not  own  t>eing  paid  to  me 
or  a  third  party  on  my  behalf? 

The  DOI  will  consult  with  the  account 
holder  to  develop  a  repayment  plan. 

§115.517     It  the  BIA  decides  that  the 
restriction  on  my  account  will  t>e  continued 
after  my  hearmg  do  I  have  the  right  to 
appeal  that  decision? 

Yes,  you  have  the  right  to  appeal  the 
BIA's  decision  under  §  115.600. 

§115.518  K  I  decide  to  appeal  the  BIA  s 
decision  made  after  my  hearing  will  BiA 
restrict  my  account  during  the  appeal^ 

Yes.  Your  account  will  be  restricted 
up  to  the  amoiuit  at  issue  in  the  appeal. 
No  third-party  payments  will  be  made 
imtil  your  appeal  is  decided. 

Subpart  G— Appeals 

§115.600     Do  I  have  a  right  to  appeal  any 
decision  made  under  this  part? 

Appeals  from  an  action  taken  by  the 
BIA  may  be  taken  pursuant  to  25  CFR 
part  2,  subject  to  the  terms  of  subpart  F 
in  this  part. 

Subpart  H — Records 

§  1 1 5.700    Who  owns  the  records 
associated  with  this  part? 

Any  records  generated  in  fulfillment 
of  this  part  are  the  property  of  the 
United  States. 

§115.701  What  are  a  tribe's  obligations 
regarding  trust  fund  records? 

(a)  A  tribe  must  make  and  preserve  all 
financial  records  that  track  the  source 
and  use  of  all  trust  fund  expenditures 
under  an  approved  budget. 

(b)  Tribal  records  documenting 
expenditiu^s  of  trust  funds  under  an 
approved  budget  are  considered  to  be 
federal  records  that  are  subject  to  the 
Federal  Records  Act,  44  U.S.C.  Chapter 
31  etseq. 

§  1 1 5.702    How  long  must  a  tribe  l<eep  its 
records? 

A  tribe  must  preserve  its  records 
documenting  expenditiu'es  of  trust 
fluids  for  the  period  of  time  authorized 
by  the  Archivist  of  the  United  States  for 
similar  Department  of  the  Interior 
records  in  accordance  with  44  U.S.C. 
Chapter  33.  The  records,  and  related 
records  management  practices  and 


safeguards  required  under  the  Federal 
Records  Act,  are  subject  to  inspection  by 
the  Secretary  and  the  National  Archives 
and  Records  Administration. 

Subpart  I — Exceptions 

§  1 1 5.801     Funds  of  deceased  Indians  of 
the  Five  Civilized  Trit)es. 

Funds  of  a  dci  ^M^ed  Indian  of  the 
Five  Civilized  Tribes  may  be  disbursed 
to  pay  ad  valorem  and  personal 
property  taxes.  Federal  and  State  estate 
and  income  taxes,  obligations  approved 
by  the  Secretary  or  his  authorized 
representative  prior  to  the  death  of  the 
decedent,  expenses  of  last  sickness  and 
Durial,  and  claims  found  to  be  just  and 
reasonable  which  are  not  barred  by  the 
statute  of  limitations,  costs  of 
determining  heirs  to  restricted  property 
by  the  State  courts,  and  claims  allowed 
piu-suant  to  part  16  of  this  chapter. 

§  1 1 5.802     Assets  of  memt>ers  of  the  Agua 
Callente  Band  of  Mission  Indians. 

tdj  The  pruvisiuns  of  this  section 
apply  to  money  or  other  property, 
except  real  property,  held  by  the  United 
States  in  trust  for  such  Indians,  which 
may  be  used,  advanced,  expended, 
exchanged,  deposited,  disposed  of, 
invested,  and  reinvested  by  the  Director, 
Palm  Springs  Office,  in  accordance  with 
the  Act  of  October  17.  1968  (Pub.  L.  90- 
597).  The  management  or  disposition  of 
real  property  is  covered  in  other  parts  of 
this  chapter. 

(b)  Investments  made  by  the  Director, 
Palm  Springs  Office,  under  the  Act  of 
October  17,  1968,  supra,  shall  be  of  such 
a  natiu-e  as  will  afford  reasonable 
protection  of  the  assets  of  the  individual 
Indian  involved.  The  Director  is 
authorized  to  enter  into  contracts  for  the 
management  of  the  assets  (except  real 
property)  of  individual  Indians.  The 
consent  of  the  individual  Indian 
concerned  must  be  obtained  prior  to  the 
taking  of  actions  affecting  his  assets, 
unless  the  Director  determines,  under 
the  provisions  of  section  (e)  of  the  Act, 
that  consent  is  not  required. 

(c)  The  Director  may.  consistent  with 
normal  business  practices,  establish 
appropriate  fees  for  reports  he  requires 
from  guardians,  conservators,  or  other 
fiduciaries  appointed  under  State  law 
for  members  of  the  Band. 

§115.803     Osage  Agency. 

The  provisions  of  this  part  do  not 
apply  to  fimds  the  deposit  or 
expendittue  of  which  is  subject  to  the 
provisions  of  part  117  of  this  chapter. 

PART  162— LEASES  AND  PERMITS 

4.  Part  162  is  revised  to  read  as 
follows: 
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SuDpa'i  A  -  Pu'DOse  a^^c  Definitions 
bee. 

1 62. 1  What  is  the  purpose  of  this  part? 

162.2  What  key  terms  do  I  need  to  know? 

Subpart  B-— Genera!  Lease  Provisions  and 
Requirements 

162.3  What  leases  Eire  covered  by  this 

subpart? 

General  Provisions 

162.4  Do  tribal  laws  apply  to  leases? 

162.5  How  will  the  Secretary  implement 
tribal  laws  on  Indian  agricultural  lands? 

162.6  What  tribal  policies  will  we  apply  for 
leasing  on  Indian  agricultural  lands? 

162.7  May  individual  Indian  landowners 
exempt  their  land  from  tribal  policies  for 
leasing  on  Indian  agricultural  lands? 

162.8  What  notifications  are  required  that 
tribal  law  applies  to  a  lease  on  Indian 
agricultural  land? 

162.9  Who  enforces  tribal  laws  pertaining 
to  Indian  agricultural  lands? 

162.10  How  is  a  lease  on  Indian  land 
obtained? 

162.11  Is  an  agricultural  resource 
management  plan  required? 

162.12  How  will  the  Secretary  decide 
whether  to  grant  and/or  approve  a  lease? 

162.13  What  supporting  documents  must  a 
potential  lessee  provide? 

162.14  Must  a  lease  be  recorded? 

162.15  Where  are  leases  recorded? 

162.16  Who  is  responsible  for  recording  a 
lease? 

162.17  Can  more  that  one  tract  of  land  be 
combined  into  one  lease? 

162.18  Is  there  a  standard  lease  form? 

162.19  Will  we  notify  the  lessee  of  any 
change  in  land  title  status? 

162.20  How  is  leased  land  described? 

162.21  May  a  lease  be  amended,  modified, 
assigned,  transferred  or  sublet? 

162.22  May  a  lease  be  used  as  collateral  for 
a  leasehold  mortgage? 

162.23  What  factors  does  the  BIA  consider 
when  reviewing  a  leasehold  mortgage? 

162.24  May  a  lessee  voluntarily  assign  a 
leasehold  interest  under  an  approved 
encumbrance? 

162.25  May  the  holder  of  a  leasehold 
mortgage  assign  the  leasehold  interest 
after  the  sale  or  foreclosure  of  an 
approved  encumbrance? 

Ren'  rtrul   !  t-rms 

162.26  Are  there  specific  provisions  that 
must  be  included  in  a  lease? 

162.27  How  long  is  a  lease  term? 

162.28  When  may  a  lessee  take  possession 
of  leased  Indian  land? 

162.29  C«m  improvements  be  constructed 
on  Indian  lands? 

162.30  What  happens  to  improvements 
constructed  on  Indian  lands  when  the 
lease  has  been  terminated? 

162.31  What  happens  if  the  improvements 
are  not  removed  within  the  specified 
time  period? 

162.32  When  must  a  lease  pajonent  be 
made? 

162.33  When  is  a  lease  payment  late? 

162.34  Will  a  lessee  be  notified  when  a 
lease  payment  is  due? 


162.35  What  happens  if  a  lessee  does  not 
receive  notice  that  a  lease  payment  is 
due? 

162.36  What  will  the  BIA  do  to  collect  lease 
payments  that  are  not  made  in 
accordance  with  the  terms  of  a  lease? 

162.37  Is  there  a  penalty  for  late  payment 
on  a  lease? 

162.38  Does  the  BIA  accept  partial  payment 
for  a  lease  payment  due? 

162.39  May  a  lessee  make  a  lease  payment 
in  advance  of  the  due  date? 

162.40  May  an  individual  Indian 
landowner  modify  the  terms  of  the  lease 
on  a  fractionated  tract  for  advance  lease 
payment? 

162.41  To  whom  are  lease  pa\Tnents  made? 

162.42  May  a  lessee  send  a  lease  payment 
directly  to  the  Indian  landowner? 

162.43  What  forms  of  payment  are 
acceptable  to  the  Secretary? 

162.44  When  required  under  a  lease,  how 
will  the  BIA  adjust  the  lease  payment? 

Bonds  and  Insurance 

162.45  Must  a  lessee,  assignee  or  sublessee 
provide  a  bond  for  a  lease? 

162.46  How  do  we  determine  the  amount  of 
the  bond? 

162.47  What  forms  of  bonds  will  the  BIA 
accept? 

162.48  How  will  a  cash  bond  be 
administered? 

162.49  Is  interest  paid  on  a  cash 
performance  bond? 

162.50  Are  cash  performance  bonds 
refunded? 

162.51  Is  insurance  required  for  a  lease? 

162.52  What  types  of  insurance  may  be 
required' 

Subpart  C — Process  tor  ODiai.ning  a  ,-ease 

162.60  Who  is  responsible  for  leasing 
Indian  land? 

162.61  How  do  I  acquire  a  lease  on  Indian 
land? 

162.62  How  do  I  acquire  a  lease  through 
negotiation? 

162.63  What  are  the  basic  steps  for 
acquiring  a  lease  through  negotiation? 

162.64  Must  I  negotiate  with  and  obtain  the 
consent  of  all  of  the  Indian  landowners 
of  a  fractionated  tract  for  a  lease  other 
than  an  agricultural  lease? 

162.65  Can  I  negotiate  a  contract  with  an 
Indian  landowner  to  lease  land  at  a 
future  date? 

162.66  How  do  I  acquire  an  advertised  lease 
through  competitive  bidding? 

162.67  Must  Indians  who  own  Indian  land 
obtain  a  lease  before  using  this  land  for 
their  purposes  (owner's  use)? 

162.68  Must  the  parents  or  guardians  of 
minors  who  own  Indian  land  obtain  a 
lease  before  usinc  the  land? 

Subpart  D — Granting  a  Lease 

162.70  Who  may  grant  a  lease? 

162.71  Who  may  represent  an  individual 
Indian  landowner  in  granting  a  lease? 

162.72  May  an  emancipated  minor  grant  a 
lease  on  his  or  her  own  Indian  land? 

162.73  When  may  the  Secretary  grant 
permits? 

162.74  What  requirements  apply  to  an 
agricultural  lease  on  fractionated  tracts? 


162.75    When  is  a  decision  by  the  BIA 
regarding  leases  effective? 

Subpart  E— Business  Leases 

General  Provisions 

162.80  What  types  of  leases  are  covered  by 
this  part? 

162.81  How  is  a  business  lease  obtained? 

162.82  What  supporting  documents  must  I 
provide? 

Rent  and  Term 

162.83  How  much  rent  must  a  lessee  pay? 

162.84  Is  a  surety  bond  or  guaranty 
required? 

162.85  Can  a  lease  be  renewed? 

162.86  May  a  lease  be  terminated  prior  to 
its  expiration  date? 

Consents  and  Approvals  . 

162.87  ^ow  and  when  can  a  lease  be 
amended? 

162.88  May  a  lease  be  assigned,  sublet,  or 
mortgaged  without  the  consent  of  the 
Indian  landowners? 

162.89  May  the  Indian  landovraers 
withhold  their  consent  to  an  assignment 
or  encumbrance? 

162.90  May  a  lease  be  assigned,  sublet,  or 
mortgaged  without  BIA  approval? 

162.91  How  will  the  BIA  decide  whether  to 
approve  an  assignment  or  sublease? 

Subpart  F — Compensation  to  Landowners 

162.100  What  does  the  BIA  do  with  rent 
payments  received  from  lessees? 

162.101  How  do  Indian  landowners  receive 
rent  payments? 

162.102  How  will  the  rent  be  distributed  if 
the  lease  covers  more  than  one  tract  of 
land  with  different  owners? 

Subpart  G — Administrative  Fees 

162.110  Are  there  administrative  fees  for  a 
lease? 

162.111  How  are  administrative  fees 
determined? 

162.112  Are  administrative  fees  refundable? 

162.113  May  the  Secretary  waive 
administrative  fees? 

162.114  Are  there  any  other  administrative 
or  tribal  fees,  taxes  or  assessments  that 
must  be  paid? 

Subpart  H — Lease  Violations 

162.120  What  lease  violations  are  addressed 
by  this  subpart? 

162.121  How  will  the  Secretary  enforce 
compliance  with  lease  provisions? 

162.122  What  happens  if  a  violation  of  a 
lease  occurs? 

162.123  What  will  a  written  notice  of 
violation  contain? 

162.124  Can  a  determination  of  a  violation 
be  contested? 

162.125  What  happens  to  a  bond  if  a 
violation  occurs? 

162.126  What  happens  if  you  do  not  cure  a 
lease  violation? 

162.127  If  you  do  not  cure  a  lease  violation, 
what  may  an  Indian  landowner  do? 

162.128  Can  the  Secretary  take  emergency 
action  without  prior  notice  if  the  leased 
premises  are  being  damaged? 

162.129  What  rights  does  a  lessee  have  if 
the  Secretary  takes  emergency  action 
under  this  subpart? 
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Subpart  I — Appeals 

ib.i.  l.jo    May  decisions  by  the  Secretary  be 
appealed? 

Subpart  J — Non-Trust  Interests 

162.140  May  the  Secretary  grant  or  approve 
leases  for  non-trust  interests  in  Indian 
land? 

162.141  Are  non-trust  interests  included  in 
a  lease? 

162.142  How  will  a  lessee  know  there  is  a 
non-trust  interest  in  Indian  land? 

162.143  From  whom  must  a  lessee  lease  a 
non-trust  interest? 

162.144  Is  the  non-trust  interest  shown  in  a 
lease  of  Indian  land? 

162.145  How  much  rent  is  due  for  the  non- 
trust  interest? 

162.146  May  a  lessee  payment  made  by  a 
lessee  to  the  BIA  or  to  an  Indian 
landowner  include  payment  for  any  non- 
trust  interest? 

162.147  Will  the  BIA  grant  or  approve  a 
lease  on  a  fractionated  tract  that  is 
subject  to  a  life  estate  held  by  the  owner 
of  a  non-trust  interest? 

Subpart  K— Valuation 

162. 150  Why  must  the  Secretary  determine 
the  fair  annual  rental  of  Indian  land? 

162.151  How  does  the  Secretary  determine 
the  fair  annual  rent  of  Indian  land? 

162.152  Will  the  BIA  ever  grant  or  approve 
a  lease  at  less  than  fair  annual  rental? 

SuOoart  L — Trespass 

inz.  inO     What  is  trespass? 

162.161  What  is  the  BIA's  trespass  poUcy? 

162.162  Who  can  enforce  this  subpart? 

Notification 

162.163  How  are  trespassers  notified  of  a 
trespass  determination? 

162.164  What  can  I  do  if  I  receive  a  trespass 
notice? 

162.165  Who  else  will  the  BIA  notify? 

Actions 

162.166  What  actions  does  the  BIA  take 
against  trespassers? 

162.167  When  will  we  impound 
unauthorized  livestock  or  other 
property? 

162.168  How  will  you  be  notified  if  your 
unauthorized  livestock  or  other  property 
are  to  be  impounded? 

162.169  What  will  we  do  after  we  impound 
unauthorized  livestock  or  other 
property? 

162.170  How  do  I  redeem  my  impounded 
livestock  or  other  property? 

162.171  How  will  the  sale  of  impounded 
livestock  or  other  property  be 
conducted? 

Penalties,  Damages,  and  Costs 

162.172  What  are  the  penalties,  damages, 
and  costs  payable  by  trespassers  on 
Indian  land? 

162.173  How  will  the  BIA  determine  the 
value  of  forage  or  crops  consumed  or 
destroyed? 

166.174  How  will  the  BIA  determine  the 
value  of  the  product  illegally  used  or 
removed? 

162.175  How  will  the  BIA  determine  the 
amount  of  damages  to  Indian  land? 


162.176  How  will  the  BIA  detennine  the 
costs  associated  with  enforcement  of  the 
trespass? 

162.177  What  happens  if  I  do  not  pay  the 
asse.ssed  penalties,  damages  and  costs? 

162.178  How  are  the  proceeds  from  trespass 
distributed? 

162.179  What  happens  if  the  BIA  does  not 
collect  enough  money  to  satisfy  the 
penalty? 

Subpart  M — Records 

162.180  Who  owns  records  associated  with 
this  part? 

Subpart  N— Special  Requirements  for 
Certain  Reeervations 

162.190  Crow  Reservation 

162.191  Fort  Belknap  Reservation 

162.192  Cabazon,  Augustine  and  Torres- 
Martinez  Reservations,  California 

162.193  Colorado  River  Reservation 

162.194  Salt  River  and  San  Xayier 
Reservations 

162.195  Tulalip  Reservation 

Authority:  5  U.S.C.  301,  R.S.  463  and  465; 

25  U.S.C.  2  and  9.  Interpret  or  apply  sec.  3, 

26  Stat.  795,  sec.  1.  28  Stat.  305.  sees.  1,  2, 
31  Stat.  229,  246,  sees.  7,  12,  34  Stat.  545, 
34  Stat.  1015,  1034.  35  Stat.  70,  95,  97,  sec. 
4,  36  Stat.  856,  sec.  1,  39  Stat.  128,  41  Stat. 
415,  as  amended,  751,  1232,  sec.  17,  43  Stat. 
636,  641.  44  Stat.  658,  as  amended,  894. 
1365,  as  amended,  47  Stat.  1417.  .sec.  17,  48 
Stat.  984,  988.  49  Stat.  115.  1135,  sec.  55,  49 
Stat.  781,  sec.  3,  49  Stat.  1967,  54  Stat.  745, 
1057,  QP  Stat.  308,  sees.  1,  2,  60  Stat.  962, 
sec.  5.  64  Stat.  46.  sees.  1.  2.  4,  5.  6,  64  Stat. 
470.  69  Stat.  539.  540.  72  Stat.  968,  107  Stat. 
2011.  108  Stat.  4572.  March  20.  1996.  110 
Stat.  4016;  25  U.S.C.  380.  393,  393a.  394.  395. 
397,  402.  402a.  403,  403a,  403b,  403e, 
409a,413,  415,  415a,  415b,  415c,  415d,  477, 
635,  3701,  3702,  3703,  3712,  3713,  3714. 
3715,  3731.  373:^ 

Subpart  A — Purpose  and  Definitions 

§  162.1     What  Is  the  purpose  of  this  part? 

(a)  The  purpose  of  this  part  is  to 
describe  the  authorities,  policies,  and 
procedures  the  Secretary  will  use  to 
grant,  approve,  and  adniinister,  a 
surface  lease  or  permit  on  Indian  land 
or  government  land.  This  part  does  not 
apply  to  grazing  permits,  which  are 
administered  under  part  166  of  this 
chapter,  or  Indian  forest  land,  which  is 
administered  under  part  153  of  this 
chapter. 

(b)  This  part  includes  a  subpart  N, 
which  applies  to  leases  and  permits  on 
specific  reservations.  All  of  the 
requirements  in  subparts  A  through  M 
of  this  part  apply  to  these  reservations 
tmless  the  provisions  contained  in 
subpart  N  of  this  part  for  each  specific 
reservation  state  otherwise 

§  162.2    What  Itey  terms  do  I  need  to  know? 

For  piuposes  of  this  part 

Adult  means  an  individual  who  is  18 
years  of  age  or  older. 


Agricultural  lease  or  permit  means  a 
lease  or  permit  for  farming  and/or 
grazing  purposes  on  Indian  agricultural 
land. 

Agricultural  resource  management 
plan  means  a  ten  year  plan  developed 
through  the  public  review  process 
specifying  the  tribal  management  goals 
and  objectives  developed  for  tribal 
agricultural  and  grazing  resources.  Plans 
developed  and  approved  imder 
AIARMA  will  govern  the  management 
and  administration  of  Indian 
agriculttu-al  resources  and  Indian 
agricultiual  lands  by  the  BIA  and  by 
Indian  tribal  governments. 

AIARMA  means  American  Indian 
Agricultiual  Resources  Management  Act 
of  December  3,  1993  (107  Stat.  2011,  25 
U.S.C.  3701  et  seq.),  as  amended  on 
November  2.  1994.  (108  Stat.  4572). 

Appeal  bond  means  a  type  of  bond 
that  guarantees  payment  of  an  amount 
that  may  be  owed  after  the  completion 
of  an  appeal  process. 

Approving/approval  means  the  action 
taken  by  the  BIA  to  approve  a  lease. 

Assign  means  to  transfer  the  contract 
rights  in  a  lease  or  permit  for  use  of 
Indian  land  to  an  individual,  company, 
corporation  or  partnership  in  exchange 
for  compensation  or  other 
consideration.  The  party  receiving  the 
assignment  (assignee)  assumes  all  of  the 
rights  and  obligations  of  the  lease. 

Assignee  means  the  person  to  whom 
the  contract  rights  for  use  of  Indian  land 
were  assigned. 

BIA  means  Bureau  of  Indian  Affairs 
within  the  Department  of  the  Interior. 

Bond  means  an  agreement  in  writing 
in  which  a  surety,  or  an  obligor  for  a 
personal  bond,  guarantees  performance 
or  compHance  with  the  lease  terms. 

Crop  share  means  the  agreed  upon 
percentage  of  an  agricultural  crop  taken 
in  kind  as  payment  of  rent  under  a 
lease. 

Encumbrance  means  a  mortgage,  deed 
of  trust  or  other  instrument  which 
secures  a  debt  owed  by  a  lessee  to  a 
lender  or  other  encumbrancer. 

Environmental  baseline  survey  means 
an  investigadon  that  results  in  a 
qualitative  and  quantitative  statement  of 
the  nattue  and  magnitude  of 
environmental  contamination 
physically  present  on  a  defined  tract  of 
real  property. 

Fair  annual  rental  means  a  reasonable 
annual  return  on  fair  market  value,  as 
this  value  may  be  determined  by 
appraisal,  advertisement,  competitive 
bidding,  negotiation,  or  any  other 
appropriate  method  in  accordance  with 
the  Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP). 

Fractionated  tract  means  a  parcel  of 
Indian  land  with  more  than  one  owner. 
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Government  land  means  the  surface 
estate  of  a  tract  of  land,  or  any  interest 
therein,  which  is  acquired  or  reserved 
by  the  United  States  for  the  Bureau  of 
Indian  Affairs  administrative  purposes. 
Indian  land  is  not  government  land. 

Grant/granting  means  the  process  of 
agreeing  or  consenting  to  a  lease. 

I/You  means  the  person  to  whom  this 
part  directly  applies. 

In  loco  parentis  means  the  person 
whom  the  BIA  recognizes  as  standing  in 
place  of  a  parent. 

Indian  agricultural  land  means  Indian 
land,  including  farmland  and  rangeland, 
excluding  Indian  forest  land  (except 
where  authorized  grazing  occurs)  that  is 
used  for  production  of  agricultiu-al 
products,  and  Indian  lands  occupied  by 
industries  that  support  the  agricultural 
community,  regardless  of  whether  a 
formal  inspection  and  land 
classification  has  been  conducted. 

Indian  land  means: 

(1)  The  surface  (non-mineral)  estate  of 
a  tract  of  land,  or  any  interest  therein, 
which  is  held  by  the  United  States  in 
trust  for  a  tribe  or  an  individual  Indian; 
or 

(2)  A  tract  of  land,  or  any  interest 
therein,  which  is  owned  by  a  tribe  or  an 
individual  Indian,  subject  to  federal 
restrictions  against  alienation  or 
encumbrance. 

Indian  landowner  means  an  Indian 
tribe  or  individual  Indian  who  owns  an 
interest  in  Indian  land. 

Individually  owned  Indian  land 
means  Indian  land  or  an  interest  therein 
owned  by  an  individual. 

Lease  means  a  contract  which  grants 
the  right  to  possess  or  use  Indian  land 
for  a  specified  purpose  and  duration  in 
exchange  for  compensation  or  other 
consideration. 

Leasehold  means  the  interest  in  real 
property  held  by  a  lessee. 

Lessee  means  an  individual, 
company,  corporation,  or  partnership 
who  has  entered  into  a  lease  on  tribal 
and/or  Indian  lands  in  exchange  for 
compensation. 

Life  estate  means  an  interest  in  Indian 
land  that  expires  upon  the  death  of  the 
interest  holder,  as  administered  under 
part  179  of  this  chapter. 

Majority  interest  means  the  total 
amount  of  tribal  and/or  Indian  land 
interest  that  is  more  than  50  percent  of 
the  entire  ownership  in  the  land. 

\egotiable  Treasun,'  securities  means 
securities  issued  by  the  Treasury 
Department  of  the  United  States. 

XEPA  means  the  National 
Kn\  ironmental  Policy  Act  (42  U.S.C. 
4321,  etseq.) 

Non  compos  mentis  means  a  person 
n  ho  has  been  legally  determined  not 
capable  of  handling  his/her  own  affairs. 


Non-trust  interest  means  an 
undivided  interest  in  Indian  land  that  is 
owned  in  fee  simple,  rather  than  in  trust 
or  restricted  status. 

Permit  means  a  privilege,  revocable  at 
will  in  the  discretion  of  the  Secretary 
and  not  assignable,  to  enter  on  and  use 
a  specified  tract  of  land  for  a  specified 
purpose. 

Restricted  land  means  land  for  which 
a  tribe  or  individual  Indian  holds  fee 
simple  title  subject  to  limitations  or 
restrictions  against  alienation  or 
encumbrance  as  set  forth  in  the  title 
and/or  by  operation  of  law. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative; 
it  also  means  a  tribe  or  tribal 
organization  if  that  entity  is 
administering  specific  programs, 
functions  services  or  activities, 
previously  administered  by  the 
Secretary,  but  now  authorized  under  a 
Self-Determination  Act  contract 
(pursuant  to  25  U.S.C.  450f)  or  a  Self- 
Governance  compact  (pursuant  to  25 
U.S.C.  558cc).  Such  authority  does  not 
include  inherently  federal  functions. 

Surety  means  one  who  guarantees  the 
performance,  default  or  debt  of  another. 

Sublease  means  a  lease  granted  by  a 
lessee  of  the  property. 

Trespass  means  an  unauthorized 
occupancy,  use  of,  or  action  on  Indian 
agricultiu-al  lands. 

Tribal  land  means  land  for  which  the 
United  States  holds  fee  title  in  trust  for 
the  benefit  of  a  tribe,  and  includes 
assigiunents  of  tribal  land. 

Tribal  law  means  the  body  of  non- 
federal law  that  governs  tribal  lands  and 
activities,  and  includes  ordinances  or 
other  enactments  by  a  tribe,  tribal 
constitutions,  tribal  court  rulings,  and 
tribal  common  law. 

Trust  land  means  land,  or  an  interest 
therein,  for  which  the  United  States 
holds  fee  title  in  trust  for  the  benefit  of 
a  tribe  or  an  individual  Indian. 

Undivided  interest  means  that  the 
interest  of  co-owners  is  in  the  entire 
property  and  that  each  such  interest  is 
indistinguishable  from  every  other 
interest:  The  interest  has  not  been 
divided  out  from  the  whole  parcel. 
(Example:  If  you  own  V4  interest  in  160 
acres,  you  do  not  own  an  identifiable  40 
acre  tract.  You  owm  V4  of  the  whole  160 
acres  because  your  1/4  interest  has  not 
been  divided  out  from  the  whole  160 
acres.) 

Us/We/Our  means  the  Secretary,  as 
defined  in  this  part. 

Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAPj  means  the 
standards  promulgated  by  the  Appraisal 
Standards  Board  of  The  Appraisal 
Foundation  which  establish 
requirements  and  procedures  for 


professional  real  property  appraisal 
practice. 

Subpart  B — General  Lease  Provisions 
and  Requirements 

§  162.3     W^-a*  eases  are  covered  by  this 
subpart? 

This  subpart  applies  to  all  leases 
under  this  part  unless  otherwise 
specified,  such  as  business  leases. 

General  Provisions 

§  162.4    Do  tribal  laws  apply  to  leases? 
Tribal  laws  will  apply  to  leases  of 
Indian  land  under  the  jurisdiction  of  the 
tribe  enacting  such  laws,  unless  those 
tribal  laws  are  inconsistent  with 
applicable  federal  law. 

§  162.5    How  will  the  Secretary  Imptement 
tribal  laws  on  Indian  agricultural  lar>ds? 

Unless  prohibited  by  federal  law,  the 
Secretary  will  comply  with  laws  or 
ordinances  adopted  by  the  tribal 
government  to  regulate  land  use  or  other 
activities  under  tribal  jurisdiction  and 
with  tribal  laws  and  ordinances 
pertaining  to  Indian  agricultural  lands, 
including  laws  regulating  the 
environment  and  historic  or  cultural 
preservation. 

§  162.6    Wtiat  tribal  policies  will  we  apply 
for  leasing  on  Indian  agricultural  lands? 

(a)  When  specifically  authorized  by 
an  appropriate  tribal  resolution 
establishing  a  general  policy  for  leasing 
of  Indian  agricultural  lands,  the 
Secretary  will: 

(1)  Provide  a  preference  to  Indian 
lessees  in  issuing  or  renewing  a  lease,  so 
long  as  the  Indian  landowner  receives 
fair  annual  rental; 

(2)  Waive  or  modify  the  requirement 
that  a  lessee  must  post  a  surety  or 
performance  bond; 

(3)  Provide  for  posting  of  other 
collateral  or  security  in  lieu  of  a  bond; 
and 

(4)  Approve  leases  on  tribal  lands  at 
rates  determined  by  the  tribal  governing 
body. 

(b)  When  specifically  authorized  by 
an  appropriate  tribal  resolution 
establishing  a  general  policy  for  leasing 
of  Indian  agricultural  lands,  and  subject 
to  paragraph  (c)  of  this  section,  the 
Secretary  may: 

(1)  Waive  or  modif\'  any  general 
notice  requirement  of  federal  law;  and 

(2)  Grant  or  approve  a  lease  on 
"highly  fractionated  undivided  heirship 
lands"  as  defined  by  tribal  law. 

(c)  The  Secretary  may  take  the  action 
specified  in  paragraph  (h)  of  this  section 
only  if: 

(1)  The  tribe  defines  by  resolution 
what  constitutes  "highly  fractionated 
undivided  heirship  lemds;" 


43922 


Federal  Register/ Vol.  65,  No.  136 /Friday,  July  14,  2000 / Proposed  Rules 


(2)  The  tribe  adopts  a  plan  for 
notifying  Indian  landowners  in  place  of 
any  notice  requirements  of  federal  law; 
and 

(3)  The  Secretary's  action  is  necessary 
to  prevent  waste,  reduce  idle  land 
acreage  and  ensure  income. 

§  162  7     May  individual  Indian  landowners 
exempt  their  land  from  tribal  policies  for 
leasing  on  Indian  agrlcuttural  lands? 

(a)  The  individual  Indian 
landowner(s)  of  a  tract  of  land  or  an 
undivided  interest  may  exempt  their 
Indian  agricultural  land  from  oiu 
application  of  a  tribal  leasing  policy 
referred  to  in  §  162.6  if: 

(1)  The  Indian  landowner(s)  have  at 
least  50%  interest  in  such  tract;  and 

(2)  The  Indian  landowner(s)  submit  a 
written  objection  to  us. 

(b)  The  same  procedure  applies  to 
withdrawing  a  request  for  exemption. 

(c)  Upon  verification  of  the  written 
objection  we  will  notify  the  tribe  of  the 
landowners'  exemption  from  the 
specific  tribal  policy.  If  the  individual 
Indian  landowner  withdraws  a  request 
for  exemption,  we  will  notify  the  tribe 
of  the  withdrawal. 

5  152  8    What  notifications  are  required 
that  tribal  law  applies  to  a  lease  on  Indian 
agricultural  land'' 

(a)  Tribes  must  notify  us  of  the 
content  and  effective  dates  of  new  tribal 
laws  that  supercede  these  regulations. 

(b)  We  will  then  notify  any  persons  or 
entities  undertaking  activities  on  Indian 
lands  of  the  superseding  effect  of  the 
tribal  law.  We  will  provide: 

(1)  Individual  written  notice  to  each 
affected  lessee;  or 

(2)  Public  notice  posted  at  the  tribal 
community  building  and  at  the  United 
States  Post  Office,  and  published  in  the 
local  newspaper  nearest  to  the  Indian 
lands  where  activities  are  occurring. 

§  162  9     Who  enforces  tribal  laws 
oertaining  to  Indian  agricultural  land? 

la)  The  tribe  is  responsible  for 
enforcing  tribal  laws  and  ordinances 
pertaining  to  Indian  agricultiual  lands. 

(b)  The  Secretary  will: 

(1)  Provide  assistance  in  the 
enforcement  of  tribal  laws;  and 

(2)  Require  appropriate  federal 
officials  to  appear  in  tribal  forums  when 
requested  by  a  tribe. 

§16210     How  Is  a  lease  on  Indian  land 
obtained? 

A  lease  on  Indian  lands  is  granted  by 
the  Indian  landowner  and  approved  by 
us.  However,  there  are  exceptions  to  this 
general  rule,  as  discussed  in  25  U.S.C. 
415  and  subpart  D  of  this  part. 


§162.11     Is  an  agricultural  resource 
managetnent  plan  required? 

An  agricultural  resijurce  management 
plan  must  be  developed  either  by  the 
tribe  or  by  us  in  consultation  with  the 
affected  tribe{s).  This  plan  should  be 
consistent  with  the  tribe's  integrated 
resource  management  plan.  The 
agricultiural  resource  management  plan 
must: 

(a)  Determine  available  agricultiual 
resources; 

(b)  Identify  specific  tribal  agricultural 
resource  eoaJs  and  objectives; 

(c)  Estaolish  management  objectives 
for  the  resources; 

(d)  Define  critical  values  of  the  Indian 
tribe  and  its  members  and  identify 
holistic  mcuiagement  objectives; 

(e)  Identify  actions  to  be  taken  to 
reach  established  objectives; 

(f)  Be  developed  through  public 
meetings; 

(g)  Use  the  public  meeting  records, 
existing  siuvey  documents,  reports,  and 
other  research  from  federal  agencies, 
tribal  community  colleges,  and  land 
grant  universities;  and 

(h)  Be  completed  within  three  years  of 
the  initiation  of  activity  to  establish  the 
plan. 

§  162.12     How  will  the  Secretary  decide 
wtiether  to  grant  and/or  approve  a  lease'' 

(a)  Before  we  grant  or  approve  a  lease, 
we  must  determine  in  writing  that  a 
lease  is  in  the  best  interest  of  the  Indian 
landowner  by: 

(1)  Reviewing  the  lease  and 
supporting  documents; 

(2)  Identifying  potential 
environmental  impacts  and  ensiuing 
compliance  with  all  applicable 
environmental  laws,  land  use  laws,  and 
ordinances  (including  preparation  of  the 
appropriate  review  under  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321,  et  seq.)); 

(3)  Recommending  lease 
modifications  or  mitigation  measures 
that  are  needed  to  satisfy  any 
preliminary  federal  and  tribal  land  use 
requirements;  and 

(4)  After  the  parties  agree  to  make  the 
recommended  modifications,  making 
specific  written  findings  that  our  grant 
or  approval  will  further  the  best 
interests  of  the  Indian  landowners. 

(b)  In  making  the  findings  required  by 
this  section,  we  must  specifically 
consider: 

(1)  The  relationship  between  the  use 
of  the  leased  lands  and  use  of 
neighboring  lands; 

(2)  The  height,  quality,  and  safety  of 
any  structures  or  other  facilities  to  be 
constructed  on  such  lands; 

(3)  The  availability  of  police  and  fire 
protection,  utilities,  and  other  essential 
community  services; 


(4)  The  availability  of  judicial  forums 
for  all  criminal  and  civil  matters  arising 
on  the  leased  lands; 

(5)  The  effect  on  the  environment  of 
the  uses  to  which  the  leased  lands  will 
be  subject;  and  (6)  The  tribe's 
assessment  of  the  potential  impacts  of 
the  proposed  use  on  the  preservation  of 
the  Indian  community,  the  continued 
practice  of  Indian  cultural  activities, 
and  the  exercise  of  tribal  government 
authority  on  the  leased  lands  and  on 
other  nearby  land  of  that  tribe. 

(c)  We  will  not  grant  or  approve  a 
lease  more  than  1 2  months  before  its 
beginning  date. 

§  162  13     What  supporting  documents  must 
a  potential  lessee  provide? 

(aj  If  the  potential  lessee  is  a 
corporation,  limited  liabUity  company, 
partnership,  joint  venture,  or  other  legal 
entity,  it  must  provide  organizational 
documents,  certificates,  filing  records, 
financial  statements,  and  resolutions  or 
other  authorization  documents,  as 
needed  to  show  that  the  lease  will  be 
enforceable  against  the  lessee  and  the 
lessee  will  be  able  to  perform  all  of  its 
lease  obligations. 

(b)  If  the  lease  authorizes  new 
construction,  the  potential  lessee  must 
provide  environmental  reports,  which 
may  include  an  envirormiental  baseline 
survey,  archaeological  reports,  and  other 
planning  documents  as  we  may 
determine  are  necessary  to  facilitate  our 
compliance  vsrith  NEPA  and  other 
federal  and  tribal  enviromnental  and 
land  use  requirements. 

§  162.14    Must  a  lease  be  recorded? 

All  leases  on  Indian  land  in  excess  of 
one  year  must  be  recorded. 

§162.15    Where  are  leases  recorded? 

Leases  are  recorded  in  the  appropriate 
BIA  Land  Titles  and  Records  Office. 

§  162.16     Who  IS  responsible  for  recording 
a  lease? 

We  are  responsible  for  ensuring  that 
all  leases  that  we  approve  or  grant  are 
recorded  in  the  Land  Titles  and  Records 
Office.  Tribes  are  responsible  for 
recording  leases  that  do  not  require  oiu" 
approval 

§162.17     Can  more  than  one  tract  of  land 
be  combined  Into  one  lease? 

Yes.  A  lease  may  include  more  than 
one  tract  of  land.  "The  tracts  may  be 
owned  by  a  tribe,  individual(s),  or  a 
combination  of  tribe  and  individual(s). 
Leases  may  include  tribal,  individual,  or 
government  lands,  or  any  combination 
thereof. 

§162.18    Is  there  a  standard  lease  form? 
In  order  to  accommuiLitr  the  variety 
of  leases  that  may  be  let  on  Indian  land. 
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there  is  no  standard  lease  form. 
However,  the  provisions  of  the  lease 
must  conform  to  the  requirements  of 
this  part. 

§  162  19     Will  ws  notitv  the  lessee  of  any 
change  m  land  title  status? 

Yes.  We  will  notify  the  lessee  if  a  fee 
patent  is  issued  or  if  restrictions  are 
removed,  but  the  lease  continues  in 
effect  for  its  term.  After  we  notify  the 
lessee,  our  obligation  under  §  162.8  and 
this  section  ceases. 

§  162.20     How  IS  leased  land  described? 

The  land  should  be  described  by 
aliquot  parts.  However,  if  the  land 
cannot  be  described  by  aliquot  parts,  a 
ciurent  certified  plat  by  a  registered 
surveyor  or  other  acceptable  description 
of  the  land  being  leased  must  be 
provided. 

§162  21     May  a  lease  be  amended 
modified,  assigned,  transferred  or  sublet? 

(a)  We  must  approve  an  amendment, 
modification,  assignment,  transfer  or 
sublease  with  the  written  consent  of  all 
parties  to  the  lease  and  the  sureties  in 
accordance  with  paragraphs  [b)  through 
(d)  of  this  section. 

(b)  An  Indian  landowner  may 
designate  in  writing  one  or  more  co- 
owners  or  other  representatives  to 
negotiate  and/or  agree  to  amendments 
on  the  landowner's  behalf. 

(1)  The  designated  landowner  or 
representative  may: 

(i)  Negotiate  or  agree  to  amendments; 
and 

(ii)  Consent  to  or  approve  other  items 
as  necessary. 

(2)  The  designated  landowner  or 
representative  may  not: 

(i)  Negotiate  or  agree  to  amendments 
that  reduce  the  rentals  payable  to  the 
other  landowners;  or 

(ii)  Terminate  or  modify  the  term  of 
the  lease. 

(c)  We  may  approve  a  lease  for  tribal 
land  to  individual  members  of  a  tribe  or 
to  tribal  housing  authorities  which 
contains  a  provision  permitting  the 
assignment  of  the  lease  by  the  lessee  or 
the  lender  without  our  approval  when  a 
lending  institution  or  an  agency  of  the 
United  States: 

(1)  Makes,  insures  or  guarantees  a 
loan  for  the  construction  of  housing  for 
Indians  on  the  leased  premises; 

(2)  Accepts  the  leasehold  as  security 
for  the  loan;  or 

(3)  Obtains  the  leasehold  through 
foreclosxure  or  otherwise. 

(d)  We  may  approve  a  lease 
containing  a  provision  which  authorizes 
the  lessee  to  sublease  the  premises  in 
whole  or  in  part  without  further 
approval. 


(e)  Subleases  made  imder  this 
provision  do  not  relieve  the  sublessor 
(lessee  of  record)  from  any  liability 
under  the  lease,  nor  will  it  diminish  our 
authority  to  take  any  action  authorized 
under  this  subpart  to  protect  the  trust 
asset. 

§162.22     May  a  lease  be  jsed  as  collateral 
for  a  leasenoid  mortgage" 

Yes.  We  may  approve  a  lease 
containing  a  provision  that  authorizes 
the  lessee  to  encumber  the  leasehold 
interest  for  the  development, 
improvement  or  refinancing  of  the 
leased  premises.  We  must  approve  the 
leasehold  mortgage  before  it  can  be 
effective.  We  will  record  the  approved 
leasehold  mortgage  instrument. 

§162.23     What  factors  aoes  i^e  BiA 
consider  when  reviewing  a  >easehold 
mortgage? 

(a)  We  will  approve  the  leasehold 
mortgage  if: 

(1)  All  consents  required  in  the  lease 
have  been  obtained  from  the  Indian 
landowner  and  any  surety  or  guarantor; 

(2)  The  mortgage  covers  only  the 
interest  in  the  leased  premises,  and  no 
tmrelated  collateral  belonging  to  the 
lessee; 

(3)  The  financing  being  obtained  will 
be  used  only  in  connection  with  the 
development  or  use  of  the  leased 
premises,  and  the  mortgage  does  not 
secure  any  tmrelated  obligations  owed 
by  the  lessee  to  the  mortgagee;  and 

(4)  We  find  no  compelling  reason  to 
withhold  our  approval  in  order  to 
protect  the  best  interests  of  the  Indian 
landowrner. 

(b)  In  making  the  finding  required  by 
paragraph  (a)(4)  of  this  section,  we  will 
consider  whether: 

(1)  The  ability  to  perform  the  lease 
obligations  wotild  be  adversely  affected 
by  the  cumulative  mortgage  obligations; 

(2)  Any  negotiated  lease  provisions  as 
to  the  allocation  or  control  of  insvuance 
or  condenmation  proceeds  would  be 
modified; 

(3)  The  remedies  available  to  us  or  to 
the  Indian  landowners  would  be  limited 
(beyond  the  additional  notice  and  ciu-e 
rights  to  be  afforded  to  the  mortgagee), 
if  the  lessee  defaults  on  the  lease;  and 

(4)  Any  rights  of  the  Indian 
landowners  would  be  subordinated  or 
adversely  affected  in  the  event  of  a 
foreclosure,  assignment  in  lieu  of 
foreclostu^,  or  issuance  of  a  "new  lease" 
to  the  mortgagee. 

(c)  We  vdll  notify  the  Indian 
landowners  of  our  approval  of  the 
leasehold  mortgage. 


§162.24    May  a  lessee  voluntarily  assign  a 
leasehold  Interest  under  an  approved 
encumbrance? 

Yes.  With  oiu'  approval,  imder  an 
approved  encimibrance  a  lessee 
volimtarily  may  assign  the  leasehold 
interest  to  someone  other  than  the 
holder  of  a  leasehold  mortgage  if  the 
assignee  agrees  in  vmting  to  be  boimd 
by  the  terms  of  the  lease.  A  lease  may 
provide  the  Indian  landowrner  with  a 
right  of  first  refusal  on  the  conveyance 
of  the  leasehold  interest. 

§  1 62.25    May  the  holder  of  a  leasehold 
mortgage  assign  the  leasehold  interest  after 
the  sale  or  foreclosure  of  an  approved 
encumbrance? 

Yes.  The  holder  of  a  leasehold 
mortgage  may  assign  a  leasehold  interest 
obtained  by  the  sale  or  foreclosure  of  an 
approved  encimibrance  without  our 
approval  if  the  assignee  agrees  in 
writing  to  be  bound  by  the  terms  of  the 
lease.  A  lease  may  provide  the  Indian 
landowner  with  a  right  of  first  refusal  on 
the  conveyance  of  the  leasehold  interest. 

Rent  and  Terms 

§  162.26    Are  there  specific  provisions  that 
must  be  included  in  a  lease? 

Yes.  In  addition  to  other  provisions 
identified  in  this  part,  all  leases  must 
provide  at  a  minimum  for  the  follovying: 

(a)  The  lessee  and  sureties  maintain 
an  obligation  to  the  United  States  and 
the  Indian  landowners; 

(b)  The  lease  will  not  delay  or  prevent 
the  issuance  of  a  fee  patent. 

(c)  Except  for  agricultural  leases,  there 
must  not  be  a  preference  right  to  futiue 
leases; 

(d)  There  must  not  be  any  unlawful 
conduct,  creation  of  a  nuisance,  illegal 
activity,  negligent  use  or  waste  of 
property; 

(e)  Farming  and  grazing  operations 
must  be  conducted  in  accordance  with 
the  principles  of  sustained  yield 
management,  integrated  resom^ce 
management  planning,  soimd 
conservation  practices,  and  other 
community  goals  as  expressed  in  tribal 
laws; 

(f)  Lessees  must  comply  with  all 
applicable  laws,  ordinances,  rules, 
regulations,  and  other  legal 
requirements.  If  a  lessee  does  not 
comply  with  the  lease  provisions  and 
requirements,  the  lease  is  considered  to 
be  in  violation  (see  subparts  H  and  I  of 
this  part  for  violation,  cancellation,  and 
remedies  available); 

(g)  A  citation  of  the  authority  used  to 
grant  and  the  delegation  of  auUiority  for 
the  approval  of  the  lease; 

(h)  A  statement  indicating  that  any 
rental  payments  of  a  fixed  amoimt  will 
be  adjusted  imder  section  162.48, 
including: 
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(1)  When  the  adjustments  will  be 
made; 

(2)  Who  will  maJte  the  adjustments; 

(3)  How  the  adjustment  will  be 
determined;  and" 

(4)  How  any  disputes  arising  from  the 
adjustments  will  be  settled; 

(i)  A  legal  description  or  current 
certified  plat  of  the  lands  being  leased, 
or  other  acceptable  description  of  the 
land  being  leased;  and 

(j)  The  lessee  will  indemnify  the 
United  States  and  the  Indian  landowner 
against  all  liabilities  or  costs  relating  to 
the  use,  handling,  treatment,  removal, 
storage,  transportation,  or  disposal  of 
hazardous  materials  or  the  release  or 
discharge  of  any  hazardous  material 
from  the  lease  premises  that  occur 
during  the  lease  term,  regardless  of 
fauh. 

§  162.27    How  .ong  ;s  a  lease  term? 

(a)  The  lease  term  (including  any 
renewal  period  permitted  under 

§  162.16(g)  of  this  subpart),  must  be 
reasonable,  given  the  purpose  of  the 
lease  and  the  type  of  financing  and  level 
of  investment  required.  A  longer  term 
may  be  permitted,  if  it  is  necessary  to 
ensure  that  the  land  value  is  preserved 
and  that  the  land  is  utilized  to  the 
maximum  benefit  of  the  Indian  owners. 

(b)  Unless  otherwise  authorized  by 
federal  statute  (such  as  25  U.S.C.  415(a) 
or  4211(b)),  leases  for  public,  religious, 
educational,  recreational,  residential  or 
business  purposes  will  have  a  maximum 
primary  term  that  does  not  exceed  25 
years  and  may  include  an  option  to 
extend  for  one  additional  term  that  may 
not  exceed  25  years. 

(c)  Leases  for  housing  development 
and  residential  purposes  can  not  exceed 
50  years  including  renewals,  imless  a 
federal  statute  (such  as  25  U.S.C.  415(a)) 
has  authorized  a  longer  period  for  leases 
of  land  within  certain  reservations. 

(d)  Leases  for  agricultural  purposes 
will  not  usually  exceed  five  years  for 
dry-farming  land  or  ten  years  for 
irrigable  lands.  If  substantial  investment 
in  the  development  or  production  of  a 
specialized  crop  is  required,  agricultural 
leases  may  be  made  for  up  to  25  years. 
To  determine  if  a  term  longer  than  ten 
years  is  justified,  we  will  consider  the 
feasibility  of  the  proposed  development, 
crop  production,  or  consideration  of  the 
amount  of  investment  required  by  the 
lessee  or  other  relevant  factors; 

(e)  For  the  undetermined  heirs  of  an 
individual  Indian  decedent  owning  100 
percent  {%)  interest  in  the  land,  we  will 
grant  leases  for  a  maximum  term  of  two 
years. 

(f)  A  lease  can  be  extended  only  by 
renewal  or  extension  as  defined  in  the 


lease.  Leases  may  provide  multiple 
options  for  termination;  and 

(g)  A  lease  will  specify  the  beginning 
and  ending  dates  of  the  term  allowed,  as 
well  as  any  option  to  renew,  extend,  or 
terminate. 

§  1 62.28    When  may  a  lessee  take 
possession  of  leased  Indian  land? 

The  lessee  may  take  possession  of 
leased  Indian  land  on  the  date  specified 
in  the  lease  as  the  beginning  date  of  the 
term,  but  not  before  we  approve  the 
lease. 

§162.29    Can  improvements  be 
constructed  on  Indian  lands? 

Improvements  may  be  constructed  if 
the  lease  contains  a  provision  allowing 
them. 

§  1 62.30    What  happens  to  improvements 
constructed  on  Indian  lands  when  the  lease 
has  been  terminated? 

If  improvements  are  to  be  constructed 
on  the  land,  the  lease  must  contain  a 
provision  that  improvements  will  either: 

(a)  Remain  on  tne  lands  upon 
termination  of  the  lease,  in  a  condition 
that  is  in  compliance  with  applicable 
building,  health  and  other  codes,  and 
will  become  the  property  of  the  Indian 
landowner;  or 

(b)  Be  removed  within  a  time  period 
specified  in  the  lease.  The  lands  must  be 
restored  as  close  as  possible  to  the 
original  condition  prior  to  construction 
of  such  improvements.  At  the  request  of 
the  lessee  we  may,  at  our  discretion, 
grant  an  extension  of  time  for  the 
removal  of  improvements  for 
circumstances  beyond  the  control  of  the 
lessee. 

§  1 62.31     What  happens  if  the 
improvements  are  not  removed  within  the 
specified  time  period? 

If  a  lessee  fails  to  remove  the 
improvements  within  the  time  allowed 
in  the  lease,  the  lessee  may  forfeit  the 
right  to  remove  the  improvements  and 
the  improvements  may  become  the 
property  of  the  Indian  landowner. 


§162.32 
made? 


When  must  a  lease  payment  be 


A  lease  payment  is  due  by  the  date 
specified  in  the  lease.  The  BIA  will  not 
accept  a  lease  payment  beyond  the  lease 
term,  except  in  collection  of  unpaid 
lease  payments. 

§  1 62.33    When  Is  a  lease  payment  late? 

A  lease  payment  is  deemed  to  be  late 
if  it  is  not  received  within  1 5  days  of  the 
payment  date  specified  in  the  lease. 

§  162.34    Will  a  lessee  be  notified  when  a 
lease  payment  is  due? 

Each  lessee  will  receive  written  notice 
stating  when  lease  payments  are  due. 


Additionally,  each  lease  informs  the 
lessee  of  the  schedule  of  payments 
agreed  to  by  the  parties. 

§162.35     What  happens  if  a  lessee  ooe-- 
not  receive  notice  that  a  lease  payment  is 
due? 

If  a  lessee  does  not  receive  notice  that 
a  lease  payment  is  due,  the  lessee 
remains  responsible  for  making  timely 
payment  of  all  amounts  due  under  the 
lease. 

§'62  36     What  wiM  the  BIA  dOlOCOllect 
lease  Dayrients  that  are  not  made  hi 

accoroance  witf'  the  ter^^s  o'  a  'ease'' 

Failure  to  make  payments  in 
accordance  with  the  terms  of  a  lease 
will  be  enforced  against  the  lessee  as  a 
lease  violation  imder  subpart  H  of  this 
part. 

§162.37     Is  there  a  penalty  io;  :ate  payment 
on  a  lease? 

Yes.  A  lease  will  contain  a  provision 
that  specifies  the  penalty  that  will  be 
assessed  and  collected  for  late  payment. 

§162.38     Does  the  BIA  accept  partial 
payment  for  a  tease  payment  due? 

Yes,  in  special  circumstances. 
Ordinarily,  the  total  amount  is  due  and 
payable  by  the  payment  date  specified 
in  the  lease,  and  failure  to  make 
complete  payment  may  constitute  a 
violation  of  the  lease.  Exceptions  are 
rarely  granted  and  require  a  specific 
written  request  and  the  consent  of  the 
parties  to  the  lease  and  our  approval. 
For  example,  partial  payment  may  be 
allowed  for  the  bankruptcy  of  a  lessee. 

§  162.39    May  a  lessee  make  a  lease 
payment  in  advance  ot  the  due  date^ 

Rent  may  be  paid  only  30  days  in 
advance  of  the  due  date  as  specified  in 
the  lease.  The  BIA  will  not  accept  a 
lease  payment  more  than  30  days  prior 
to  the  beginning  of  the  new  lease  term. 

§162.40     May  an  individual  Indian 
landowner  modify  the  terms  of  the  lease  on 

a  fractionated  tract  for  advance  iease 
payment? 

No.  An  individual  Indian  landowner 
of  a  fractionated  tract  may  not  modify  a 
lease  to  permit  a  lease  payment  in 
advance  of  the  due  date  specified  in  the 
lease 

§162.41     To  whom  are  iease  payments 
made? 

All  lease  payments  must  be  submitted 
as  provided  in  the  lease.  The  lessee 
must  make  payments  payable  to  the 
party  identified  in  the  lease  in  the 
amoimt  due,  including  any  late 
payment,  penalties,  interest,  or  other 
amount  if  applicable. 
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§162  42     May  a  iessee  send  a  lease 
paymeni  airectly  to  the  Indian  landowner? 

Yes,  if  the  lease  provides  for  direct 
payment. 

§  162.43     /.f-a-  forms  of  payment  are 
acceptable  ic  the  Secretary? 

Payment  must  be  in  accordance  with 
the  lease.  Payments  of  money  must  be 
United  States  currency  in  one  of  the 
following  forms: 

(a)  Postal  money  order; 

(b)  Bank  money  order; 

(c)  Cashier's  check; 

(d)  Certified  check;  or 

(e)  Electronic  funds  transfer. 

§  162  44    When  required  under  a  lease,  how 
W'ii  the  BIA  aaiust  the  lease  cayment? 

(a)  We  will  adjust  the  lease  payment 
every  fifth  year. 

(b)  We  will  make  our  adjustments  by 
appropriate  valuation  method,  taking 
into  account  the  value  of  any 
improvements  made  under  the  lease, 
unless  the  lease  provides  otherwise. 
These  adjustments  will  be  retroactive,  if 
they  are  not  made  at  the  time  specified 
in  the  lease. 

(c)  For  leases  granted  by  tribes,  we 
will  consult  with  the  granting  tribe  to 
determine  whether  an  adjustment  of  the 
lease  payment  should  be  made.  The 
lease  must  be  modified  to  document  the 
granting  tribe's  waiver  of  the 
adjustment. 

Bonds  and  Insurance 

§162  45     Must  a 'essee   3s.s^q-eeor 
sublessee  provide  a  bona  tor  a  lease? 

Yes.  A  lessee,  assignee  or  sublessee 
must  provide  a  bond  for  each  lease 
interest  acquired.  Upon  request  by  an 
Indian  landowner,  we  may  waive  the 
bond  requirement. 

§162.46     How  no  Af  ^p'e^TiJne  the  amount 
of  the  bond? 

(a)  We  will  determine  the  amount  of 
the  bond  for  each  lease  based  on  the 
following  considerations,  as 
appropriate: 

(1)  The  value  of  one  year's  rental; 

(2)  The  value  of  any  improvements  to 
be  constructed: 

(3)  The  cost  of  performance  of  any 
additional  obligations,  such  as  irrigation 
charges;  and 

(4)  The  cost  of  performance  of 
restoration  and  reclamation. 

(b)  Tribal  policy  made  applicable  by 
§  162.6  of  this  part  may  establish  or 
waive  specific  bond  requirements  for 
leases. 

(c)  We  may  adjust  seciuity  or  bond 
requirements  at  any  time  to  reflect 
changing  conditions. 


§  162.47    What  forms  of  bonds  will  the  BIA 
accept? 

(a)  We  wrill  only  accept  bonds  in  the 
following  forms: 

(1)  Cash; 

(2)  Negotiable  Treasury  securities 
that: 

(i)  Have  a  market  value  at  least  equal 
to  the  bond  amount;  and 

(ii)  Are  accompanied  by  a  statement 
granting  full  authority  to  the  Secretary 
to  sell  such  securities  in  case  of  a 
violation  of  the  terms  of  the  lease. 

(3)  Certificates  of  deposit  that  indicate 
on  their  face  that  Secretarial  approval  is 
required  prior  to  redemption  by  any 
party; 

(4)  Irrevocable  letters  of  credit  (LOC) 
issued  by  federally-insured  financial 
institutions  authorized  to  do  business  in 
the  United  States.  LOC's  must: 

(i)  Contain  a  clause  that  grants  the 
Secretary  authority  to  demand 
inmiediate  payment  if  the  lessee 
defaults  or  fails  to  replace  the  LOC 
within  30  calendar  days  prior  to  its 
expiration  date; 

(ii)  Be  payable  to  the  Department  of 
the  Interior,  BIA; 

(iii)  Be  irrevocable  during  its  term  and 
have  an  initial  expiration  date  of  not 
less  than  one  year  following  the  date  the 
BIA  receives  it;  and 

(iv)  Be  automatically  renewable  for  a 
period  of  not  less  than  one  year,  unless 
the  issuing  financial  institution 
provides  the  BIA  with  vkritten  notice  at 
least  90  calendar  days  before  the  letter 
of  credit's  expiration  date  that  it  will  not 
be  renewed; 

(5)  Surety  bond;  or 

(6)  Any  other  form  of  highly  liquid, 
non-volatile  security  subsequently 
approved  by  us  that  is  easily  convertible 
to  cash  by  us  and  for  which  Secretarial 
approval  is  required  prior  to  redemption 
by  any  party. 

(b)  For  tribal  leases,  a  tribe  may 
negotiate  a  lease  term  that  specifies  the 
use  of  any  of  the  bond  forms  described 
in  paragraph  (a)  of  this  section. 

§  •  52  48    How  will  a  cash  bond  lie 
administered? 

If  you  submit  a  cash  bond,  the  BIA 
will  establish  an  account  in  your  name 
with  the  Office  of  Trust  Funds 
Management  to  retain  the  funds. 

§162  49     is  nterest  paid  on  a  cash 

perfofTiance  bond? 

iNu.  vV  e  wui  not  pay  interest  on  a  cash 
performance  bond. 

§  162  5C     Are  casr  pertormance  tionds 
refunded? 

Yes.  If  the  cash  performance  bond  has 
not  been  forfeited  for  cause,  we  will 
refund  the  principal  amount  deposited 


to  the  depositor  at  the  end  of  the  lease 
period. 

§  162.51     Is  insurance  required  for  a  lease? 

When  we  determine  it  to  be  in  the 
best  interest  of  the  Indian  landowners, 
we  will  require  a  lessee  to  provide 
insurance.  If  insurance  is  required,  it 
must: 

(a)  Be  provided  in  an  amoimt 
sufficient  to: 

(1)  Protect  any  improvements  on  the 
leased  premises; 

(2)  Cover  losses  such  as  personal 
injury  or  death:  and 

(3)  Protect  the  interest  of  the  Indian 
landowner. 

(b)  Identify  the  Indian  landowners 
and  the  United  States  as  insured  parties. 

§  162.52    What  types  of  insurance  may  be 
required? 

We  may  require  any  or  all  of  the 
followring  types  of  insurance  depending 
upon  the  activity  conducted  under  the 
lease:  Property,  crop,  liability,  and 
casualty  {such  as  for  fire,  hazard,  or 
flood). 

Subpart  C— Process  for  Obtaining  a 
Lease 

§  162.60    Who  is  responsible  for  leasing 
Indian  land? 

The  Indian  landowner  is  primarily 
responsible  for  leasing  Indian  land,  with 
the  assistance  and  approval  of  the 
Secretary, except  where  otherwise 
provided  by  law.  You  may  contact  the 
local  BIA  office  for  assistance  in  leasing 
Indian  land. 

§  1 62.61     How  do  i  acquire  a  lease  on 
Indian  land? 

You  may  acquire  a  lease  on  Indian 
land  through  either  negotiation  or 
responding  to  an  advertisement  for 
competitive  bids.  A  tribe  may  lease  land 
imder  either  of  these  methods.  We  must 
approve  all  leases  of  Indian  land  in 
order  for  the  leases  to  be  valid. 

§  1 62.62    How  do  I  acquire  a  lease  through 
negotiation? 

(a)  Leases  may  be  negotiated  and 
granted  by  the  Indian  landowners  with 
the  lessee  of  their  choice.  The  Secretary 
also  may  negotiate  and  grant  leases  on 
behalf  of  Indian  landowners  pursuant  to 
§  162.60  (b)  and  (c)  of  this  part. 

(b)  Upon  the  conclusion  of 
negotiations  with  the  Indian  landowners 
or  their  representatives,  and  the 
satisfaction  of  any  applicable 
conditions,  you  may  submit  an  executed 
lease  and  any  required  supporting 
documents  to  us  for  appropriate  action. 

(c)  In  negotiating  a  lease,  the  Indian 
owners  may  choose  to  contribute  their 
land  to  the  project  in  exchange  for  their 


4;?92F) 


FndPT-a!  Rpcister/ Vol.  65,  No.  136 /Friday,  July  14,  2000 / Proposed  Rules 


receipt  of  a  share  of  the  revenues  or 
profits  generated  by  the  lease.  Under 
such  an  arrangement,  the  lease  may  be 
granted  to  a  joint  ventiue  or  other  legal 
entity  owned,  in  part,  by  the  Indian 
owners  of  the  land.  Unless  otherwise 
required  by  this  title,  we  will  not  enter 
into  or  approve  any  agreements  related 
to  the  formation  of  such  a  joint  ventiu^ 
or  other  legal  entity. 

(d)  Receipt  of  lease  payments  based 
upon  income  received  from  the  land 
will  not,  of  itself,  make  the  Indian 
landowner  a  partner,  joint  venturer,  or 
associate  of  the  lessee(s). 

(e)  We  will  assist  prospective  lessees 
in  contacting  the  Indian  landowners  or 
their  representatives  for  the  purpose  of 
negotiating  a  lease. 

§  1 62  6 J     What  are  the  oasic  steps  for 
acquiring  a  lease  through  negotiation? 

The  basic  steps  for  acquiring  a  lease 
by  negotiation  are: 

(a)  We  receive  a  request  to  lease  from 
an  Indian  landowner  or  potential  lessee; 

(b)  We  prepare  the  lease  documents 
and  provide  them  to  the  Indian 
landowner  or  potential  lessee,  or  assist 
the  Indian  landowner  to  prepare  the 
documents; 

(c)  The  Indian  landowner,  or  the 
Secretary  on  the  landowner's  behalf, 
grants  (agrees  to)  a  lease; 

(d)  A  potential  lessee  completes  the 
requirements  for  securing  a  lease,  e.g. 
bond,  payment  of  administrative  fee, 
etc.; 

(e)  We  review  the  lease  for  proper 
completion  and  compliance  with  all 
applicable  laws  and  regulations; 

ff)  We  issue  a  decision  on  the  lease 
based  upon  our  review; 

(g)  We  send  the  approved  lease  to  the 
lessee  and,  upon  request,  to  the  Indian 
landowner;  and 

(h)  We  record  and  maintain  the 
approved  lease. 

§  1 52  64     M^st    negotiate  with  and  obtain 
•he  consent  of  aii  of  the  Indian  landowners 
of  a  fractionated  tract  for  a  lease  other  than 
an  agricultural  lease? 

Yes.  All  Indian  landowners  of 
fractionated  interests  must  consent  to  an 
agricultiu-al  lease. 

§^62  65    Can  I  negotiate  a  contract  with  an 
mdian  landowner  to  lease  land  at  a  future 
date? 

In  negotiating  a  lease  with  Indian 
landowners  or  their  representatives,  a 
prospective  lessee  may  enter  into  a 
contract  to  lease  the  land  at  a  future 
date,  with  the  contract  specifying  the 
essential  lease  terms,  as  described  in 
§  162.30  of  this  part,  as  well  as  any 
conditions  that  must  be  satisfied  before 
the  lease  may  be  granted  or  approved. 

(a)  The  conditions  to  be  satisfied  may 
require  that  the  lessee  comply  with 


NEPA  or  other  preliminary  federal  or 
tribal  land  use  requirements;  the 
conditions  also  may  require  that  certain 
permits  or  financing  commitments  be 
obtained  before  the  lease  is  granted  or 
approved. 

(b)  We  may  participate  in  the  contract 
negotiations  (in  order  to  ensure  that  all 
of  the  necessary  terms  and  conditions 
are  identified),  but  we  will  not  be  a 
party  to  such  a  contract. 

(c)  We  will  not  approve  such  a 
contract  unless  approval  is  required 
under  25  U.S.C.  §  81  and  part  84  of  this 
chapter. 

§  162.66    How  do  I  acquire  an  advertised 
lease  ttirough  competitive  bidding? 

(a)  Advertised  leases  on  Indian  lands 
are  awarded  to  the  successful  bidder 
after  a  public  bidding  process.  We  will 
grant  or  approve  the  lease  on  behalf  of 
the  Indian  landowners  and  then, 
approve  the  lease.  The  basic  steps  for 
acquiring  an  advertised  lease  are: 

(1)  We  prepare  and  distribute  an 
advertisement  of  leinds  available  for 
lease  that  identifies  the  terms  and 
conditions  of  the  lease  sale,  including, 
for  agricultural  leases,  any  preference 
rights; 

(2)  We  solicit  sealed  bids  and  conduct 
the  public  lease  sale; 

(3)  We  determine  and  accept  the 
highest  bid(s),  which  may  require 
further  competitive  bidding  after  the  bid 
opening; 

(4)  We  prepare  leases  for  successful 
bidders; 

(5)  The  successful  bidder  completes 
and  submits  the  lease  and  satisfies  its 
requirements,  e.g.,  bond,  payment  of 
administrative  fee,  etc.; 

(6)  We  review  the  lease  for  proper 
completion  and  compliance  with  all 
applicable  laws  and  regulations; 

(7)  We  grant  the  lease  on  behalf  of 
Indian  landowners  where  we  are 
authorized  to  do  so  by  law; 

(8)  We  approve  the  lease; 

(9)  We  distribute  the  approved  lease 
to  successful  bidder/lessee  and,  upon 
request,  to  the  Indian  landowner;  and 

(10)  We  record  and  maintain  the 
approved  lease. 

(b)  [Reserved] 

§  162.67    Must  Indians  who  own  inaian  land 
obtain  a  lease  before  using  this  land  for 
their  purposes  (owners  use)? 

(a)  Indian  landowners  who  own  100 
percent  (%)  of  a  tract  of  land  are  not 
required  to  obtain  a  lease. 

(b)  If  an  Indian  landowner  does  not 
owm  100  percent  (%)  of  a  tract  of  land 
and  wants  to  use  the  land,  he  or  she 
must  obtain  a  lease  bom  the  co-owners 
in  the  tract  of  land. 


§  162.68  Must  the  parents  or  guardians  of 
minors  who  own  Indian  land  obtain  a  lease 
before  using  the  land'' 

A  parent,  guardian,  or  other  person 
standing  in  loco  parentis  does  not  need 
to  obtain  a  lease  for  lands  owned  by 
their  minor  children  if: 

(a)  Those  minor  children  own  100 
percent  (%)  of  the  land;  and 

(b)  The  minor  children  directly 
benefit  from  the  use.  We  may  require 
the  user  of  the  land  to  provide  evidence 
of  a  direct  beneiit  to  the  minor  children. 
When  any  of  the  minor  children  reach 
the  age  of  majority,  the  user  of  the  land 
must  obtain  a  lease  from  the  child  for 
the  use  to  continue. 

Subpart  D — Granting  a  Lease 

§  162.70    Who  may  grant  a  lease? 

(a)  Tribes  grant  leases  ot  tribal  land, 
including  any  tribally-owned  undivided 
interest(s)  in  a  fractionated  tract.  A  lease 
granted  by  the  tribe  must  be  approved 
by  us,  unless  the  lease  is  authorized  by 
a  charter  approved  by  us  under  25 
U.S.C.  §  477,  or  unless  our  approval  is 
not  required  under  other  applicable 
federal  law.  In  order  to  lease  tribal  land 
in  which  the  beneficial  interest  has  been 
assigned  to  another  party,  the  assignee 
and  the  tribe  must  both  grant  the  lease, 
subject  to  our  approval. 

(b)  Individual  Indian  landowners  may 
grant  a  lease  of  their  own  land, 
including  their  undivided  interest  in  a 
fractionated  tract,  subject  to  our 
approval.  Except  as  otherwise  provided 
in  this  part,  these  landowners  may 
include  the  owner  of  a  life  estate 
holding  100  percent  (%)  interest  in  the 
lease  tract. 

(c)  We  may  grant  a  lease  on  behalf  of 
an  individual  Indian  landowner,  as 
provided  in  section  162.71. 

(d)  We  will  grant  permits  on 
Government  lands 

§162.71  Who  may  repres.^  n  an  individual 
Indian  landowner  in  granting  a  lease^ 

The  following  individuals  or  entities 
may  represent  an  individual  Indian 
landowner: 

(a)  An  adult  acting  on  behalf  of : 

(1)  His  or  her  minor  children;  or 

(2)  Other  minor  children  to  whom  the 
adult  stands  in  loco  parentis  who  do  not 
have  a  guardian  or  other  legal 
representative; 

(b)  A  guardian,  conservator,  or  other 
fiduciary  appointed  by  a  court  of 
competent  jurisdiction  to  act  on  behalf 
of  an  individual  Indian  landowner; 

(c)  An  adult  or  legal  entity  who  has 
been  given  a  written  power  of  attorney 
which: 

(1)  Meets  all  of  the  formal 
requirements  of  any  applicable  tribal  or 
state  law; 
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(2)  Identifies  the  attomey-in-fact  and 
the  land  to  be  leased;  and 

(3)  Describes  the  scope  of  the  power 
granted  and  any  limits  thereon. 

(d)  The  BIA  acting  on  behalf  of: 

(1)  An  individual  who  is  non  compos 
mentis; 

(2)  An  orphaned  minor; 

(3)  An  individual  Indian  landowrner 
who  has  granted  us  a  diuable  power  of 
attorney  to  lease  his  or  her  land; 

(4)  The  undetermined  heirs  and 
devisees  of  a  deceased  Indian 
landowner; 

(5)  An  Indian  landowner  whose 
whereabouts  are  unknown  to  us  after  a 
reasonable  attempt  is  made  to  locate  the 
owner; 

(6)  The  Indian  landowners  of  a 
fractionated  tract  who: 

(i)  Have  received  actual  notice  of  our 
intent  to  grant  a  lease  on  their  behalf; 
and 

(ii)  Are  unable  to  agree  upon  a  lease 
during  the  three  month  negotiation 
period  following  the  notice; 

(7)  The  owners  of  a  minority  interest 
in  the  Indian  ownership  of  a 
fractionated  tract  of  Indian  agricultiural 
land  when  the  majority  interest  has 
consented,  as  long  as  the  minority 
interest  ovniers  receive  fair  annual 
rental; 

(8)  The  owners  of  "highly  fractionated 
undivided  heirship  lands,"  for 
agricultural  leases,  consistent  with 

§  162.6  of  this  part;  or  (9)  The  individual 
Indian  owners  of  fractionated  Indian 
land,  when  necessary  to  protect  the 
interests  of  the  individual  Indian 
landowners 

§162.72     May  an  emancipatec!  minor  grani 
a  lease  on  his  or  her  own  Indian  land'' 

No.  An  emancipated  minor,  a  person 
who  is  under  18  years  of  age  and 
I  declared  by  a  court  of  competent 
jurisdiction  to  be  an  adult,  may  not 
grant  a  lease  on  his  or  her  own  Indian 
faiid. 

§  162  73     When  may  the  Secretary  grant 
pwrmits? 

(a)  We  may  grant  a  permit  on  behalf 
of  all  individual  Indian  landowners 

(  overing  all  trust  and  restricted  interests 
if  it  is  impractical  to  provide  notice  to 
the  landowners  and  no  substantial 
injury  to  the  land  would  occur. 

(b)  We  will  not  grant  permits  on  tribal 
lands  except  upon  request  by  a  tribe. 

(c)  We  will  grant  permits  on 
Cnvpmment  land 

§  162.74  What  requirements  apply  to  an 
agricultural  lease  on  fractionated  tracts? 
(a)  The  owners  uf  a  majority  interest 
in  the  Indian  ownership  of  a 
fractionated  tract  may  grant  an 
agricultural  lease  without  giving  prior 


notice  to  the  minority  owners  as  long  as 
the  minority  interest  owners  receive  fair 
aimual  rental.  We  must  approve  such 
leases. 

(b)  We  may  grant  an  agricultural  lease 
on  behalf  of  all  owners  of  a  fractionated 
tract  without  giving  prior  notice  to  the 
minority  owners.  Before  granting  such  a 
lease,  we  will  offer  a  preference  right  to 
any  Indian  owner  who: 

(1)  Possesses  the  entire  lease  tract; 

(2)  Submits  a  written  offer  to  lease  the 
land,  subject  to  any  required  or 
negotiated  terms  and  conditions,  prior 
to  oiu-  granting  a  lease  to  another  party; 
and 

(3)  Provides  any  supporting 
documents  needed  to  demonstrate  the 
ability  to  perform  all  of  the  lessee's 
obligations  imder  the  proposed  lease. 

§  162.75     When  is  a  decision  bv  the  BIA 
regarding  ieases  effective" 

A  decision  by  the  BIA  regarding 
leases  is  effective  30  days  after  the 
issuance  of  the  decision  document  and 
exhaustion  of  all  appeal  rights. 

Subpart  E — Business  Leases 

General  Provisions 

§  162.80     What  types  ot  leases  are  cove^ec 
by  this  pan? 

(a)  This  subpart  covers  both  ground 
leases  (undeveloped  land)  and  leases  of 
developed  land  (together  with  the 
improvements  thereon),  authoriziilg  the 
development  or  use  of  the  leased 
premises  for  purposes  other  than 
farming,  grazing,  or  use  as  an  individual 
homesite.  The  regulations  in  this 
subpart  also  apply  to  leases  made  for 
those  other  pm-poses,  if  appropriate. 

(b)  Leases  covered  by  this  subpart 
may  authorize  the  construction  of 
single-purpose  or  mixed  use  projects 
designed  for  use  by  any  number  of 
tenants  or  occupants.  These  leases  may 
include: 

(1)  Residential  development  leases; 

(2)  Leases  for  public,  religious, 
educational,  and  recreational  purposes; 
and 

(3)  Commercial  or  industrial  leases  for 
retail,  office,  manufactxmng,  storage, 
and/or  other  business  purposes. 

§  162.81     How  is  a  business  lease 
obtained'' 

You  may  obtain  a  lease  from  an 
Indian  landowTier  through  negotiation. 
Generally,  business  leases  will  not  be 
advertised  for  competitive  bid.  We  will 
assist  you  in  contacting  the  Indian 
landowners  or  their  representatives  for 
the  piu-pose  of  negotiating  a  lease. 


§  1 62  J2    What  supporting  documents  must 
I  provide? 

(a)  If  you  are  a  corporation,  limited 
liability  company,  partnership,  joint 
venture,  or  other  legal  entity,  you  must 
provide  organizational  dociunents, 
certificates,  filing  records,  and 
resolutions  or  other  authorization 
documents,  as  needed  to  show  that  the 
lease  will  be  enforceable  against  the 
lessee  and  that  the  lessee  will  be  able  to 
perform  all  of  its  lease  obligations. 

(b)  You  must  provide  an  appraisal,  or 
other  appropriate  valuation,  and 
financial  pro  forma,  to  support  any 
negotiated  rent  and  term  provisions  in 
the  lease. 

(c)  You  must  provide  current  financial 
statements  and  credit  reports  or,  where 
such  records  are  not  available,  other 
appropriate  documentation,  to  show 
that  you  will  be  able  to  meet  the 
monetary  obligations  under  the  lease. 

(d)  If  the  lease  authorizes  new 
construction,  you  must  provide: 

(1)  Environmental  reports,  which  may 
include  an  environmental  baseline 
survey,  and  archaeological  reports  and 
other  documents,  as  determined  by  us  to 
be  necessary  to  facilitate  our  compliance 
vdth  federal  and  tribal  enviroimiental 
and  land  use  requirements; 

(2)  A  preliminary  site  plan  identifying 
the  proposed  location  of  any  new 
buildings,  roads  and  utilities,  and  a 
construction  schedule  showing  the 
tentative  commencement  and 
completion  dates  for  those 
improvements;  and 

(3)  A  certified  sm^ey  plat  depicting 
the  boundaries  of  the  leased  premises 
and  the  location  of  any  existing 
improvements  and  encumbrances. 

Rent  and  Term 

§  1 62.83    How  much  rent  must  a  lessee 
pay? 

(a)  The  lease  must  require  the  initial 
payment  of  a  fair  aimual  rental,  based 
on  a  fixed  amount  and/or  a  percentage 
of  the  projected  income  to  be  derived 
from  the  land,  imless  a  lesser  eimount  is 
permitted  under  paragraphs  (b)-{c)  of 
this  section.  If  new  construction  is 
required,  the  lease  may  provide  for  the 
payment  of  less  than  a  fair  annual  rental 
during  the  pre-development  and 
construction  periods  specified  in  the 
lease. 

(b)  We  will  approve  a  negotiated  lease 
of  tribal  land  which  provides  for  the 
payment  of  nominal  rent,  or  less  than  a 
fair  annual  rental,  if  the  tribe  provides 

a  resolution  (or  appropriate  final  tribal 
decision)  and  a  written  explanation 
indicating  how  approval  will  serve  the 
tribe's  best  interest  over  the  entire 
period  in  which  the  reduced  rent  will  be 
paid. 
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(c)  We  will  approve  (but  not  grant)  a 
lease  of  individually  owned  Indian  land 
which  provides  for  the  payment  of 
nominal  rent,  or  less  than  a  fair  annual 
rental,  if: 

(1)  The  lease  is  for  religious, 
educational,  recreational,  or  other 
public  purposes; 

(2)  The  lease  is  for  business  purposes, 
and  the  lessee  is  the  individual  Indian 
landowner's  spouse,  brother,  sister, 
lineal  ancestor,  lineal  descendant,  or  co- 
owner;  or 

(3)  The  lessee  is  a  joint  venture  or 
other  legal  entity  in  which  the  Indian 
owners  directly  participate  in  the 
revenues  or  profits  generated  by  the 
lease,  and  the  distribution  of  profits  or 
revenues  to  the  owners  is  projected  to 
exceed  the  rent  which  would  otherwise 
be  paid  over  the  entire  lease  term. 

(d)  The  lease  must  provide  for  a  rental 
adjustment  at  least  every  fifth  year, 
unless  the  lessee  is  paying  less  than  a 
fair  annual  rental  or  a  rental  based 
primarily  on  a  percentage  of  the  income 
derived  from  the  land.  If  adjustments 
are  required,  the  lease  must  specify: 

(1)  When  adjustments  are  made; 

(2)  Who  makes  the  adjustments; 

(3)  What  the  adjustments  are  based 
on;  and 

(4)  How  disputes  arising  from  the 
adjustments  are  resolved. 

§162  84     Is  a  surety  bond  or  guaranty 

'•equireO'' 

(a)  Yes.  Unless  the  lease  provides 
otherwise,  you  must  furnish  a  surety 
bond  or  imconditional  guaranty  to 
secure  the  contractual  obligations.  If  a 
bond  or  guaranty  is  required,  you  must 
furnish  it  before  we  grant  or  approve  the 
lease. 

(b)  The  lease  may  require  that  the 
surety  bond  or  guaranty  remain  effective 
throughout  the  lease  term  and  any 
holdover  or  renewal  period. 
Alternatively,  the  lease  may  provide  for 
the  bond  or  guaranty  to  be  modified  or 
released: 

(1)  After  a  specified  period  of  time; 

(2)  When  the  income  generated  by  the 
lease  reaches  a  specified  level; 

(3)  If  we  determine  that  the  original 
bond  or  guaranty  is  no  longer  needed  to 
secure  the  contractual  obligations;  or 

(4)  If,  for  leases  on  tribal  lands,  the 
tribe  requests  the  modification  or 
release  of  the  bond,  and  we  approve  the 
request. 

(c)  If  the  lease  does  not  initially 
require  a  surety  bond  or  guaranty,  or  if 
it  provides  for  modification  or  release  at 
some  future  date,  the  lease  must  allow 
us  to  establish  or  reinstate  a  bond  or 
guaranty  requirement  at  any  time  we 
deem  it  necessary  to  secure  the 
contractual  obligations.  A  tribe  may 


request  that  we  establish  or  reinstate  a 
bond  or  guaranty  requirement  as  may  be 
necessary. 

(d)  We  will  review  the  surety  bond  or 
guaranty  documents  to  ensure  that  they 
include  the  necessary  waivers.  We  may 
require  that  the  surety  or  guarantor 
provide  any  supporting  documents 
needed  to  show  that  the  bond  or 
guaranty  will  be  enforceable,  and  that 
the  surety  or  guarantor  will  be  able  to 
perform  the  guaranteed  obligations.  The 
bond  must  be  provided  by  a  company 
certified  by  the  Department  of  the 
Treasury  as  an  acceptable  surety  on 
federal  bonds. 

(e)  The  lease  must  require  that  you 
obtain  the  consent  of  the  surety  or 
guarantor,  with  respect  to  any 
amendment,  assignment,  sublease,  or 
leasehold  mortgage.  The  lease  must  also 
provide  for  the  siuety  or  guarantor  to 
receive  a  copy  of  any  notice  of  default 
issued  to  the  lessee  by  us  or  by  the 
Indian  owners. 

§  162.85    Can  a  lease  t>e  renewed? 

(a)  Unless  otherwise  provided  by  law 
(such  as  25  U.S.C.  415(a)),  the  lease  may 
provide  the  lessee  with  an  option  to 
renew  the  lease  for  a  single  renewal 
period  of  no  more  than  25  years,  so  long 
as  the  maximum  term  permitted  under 
federal  law  is  not  exceeded.  If  an  option 
to  renew  is  provided,  the  lease  must 
specify: 

(1)  The  time  and  manner  in  which  the 
option  must  be  exercised;  cind 

(2)  Any  additional  consideration 
which  will  be  due  upon  the  exercise  of 
the  option  or  the  conunencement  of  the 
renewal  period. 

(b)  The  lease  may  not: 

(1)  Be  renewed  or  extended  by 
holdover; 

(2)  Provide  an  option  to  renew  which 
covers  less  than  the  entire  lease  tract;  or 

(3)  Provide  a  right  of  first  refusal  or 
any  other  type  of  preference  with 
respect  to  a  new  lease. 

§  162.86     May  a  lease  be  terminated  prior  to 
its  expiration  date? 

(a)  Yes.  The  lease  may  provide  either 
party  with  one  or  more  options  to 
cancel,  for  any  reason.  If  an  option  to 
cancel  is  provided,  the  lease  must 
specify  the  time  and  manner  in  which 
the  option  must  be  exercised.  If  the 
lessee  is  a  joint  venture  or  other  legal 
entity  in  which  the  Indian  owners 
participate  directly  in  the  revenues  or 
profits  generated  by  the  lease,  the  lease 
must: 

(1)  Provide  the  Indian  landowners 
with  an  option  to  cancel  if  the  actual 
revenues  or  profits  fall  significantly 
below  the  initial  projections;  and 

(2)  Specify  the  time,  manner,  and 
terms  upon  which  a  new  lease  will  be 


entered  into  with  the  successor-in- 
interest  to  the  joint  venture  or  legal 
entity  whose  lease  is  being  canceled. 

(b)  The  lease  may  provide  the  Indian 
landowners  with  a  buyout  option  or  an 
option  to  recapture  the  land  upon  the 
occiurence  of  certain  conditions,  such 
as  a  proposed  renewal  or  assignment  of 
the  lease.  If  such  an  option  is  provided, 
the  lease  must  specify  the  time  and 
manner  in  which  the  option  must  be 
exercised. 

(c)  The  lease  may  be  terminated  by 
agreement  with  the  Indian  landowners, 
subject  to  our  approval.  The  lease  may 
not  be  surrendered  without  such  an 
agreement,  nor  will  it  be  terminated  if 
the  Indian  landowners  retake  possession 
upon  abandonment  of  the  land. 

(d)  In  a  default,  the  lease  may  be 
terminated  by  us  or  by  the  Indian 
landowners,  in  accordance  with  the 
negotiated  remedies  provided  in  the 
lease.  The  lease  may  also  be  canceled  by 
us  for  cause  under  subpcirt  H  of  this 
part. 

Consents  and  Approvals 

§  162.87     How  and  when  can  a  lease  be 
amended'' 

A  lease  may  be  amended  at  any  time, 
with  the  consent  of  the  parties  to  the 
lease  and  our  approval.  The  consent  of 
the  Indian  landowners  must  be  obtained 
in  the  same  manner  as  the  original  grant 
of  the  lease,  unless  the  lease  authorizes 
one  or  more  of  the  landowmers  to 
consent  to  certain  types  of  amendments 
on  behalf  of  all  of  tho  Indian 
landowners.  The  lease  may  not  provide 
such  an  authorization  with  respect  to 
any  amendment  which: 

(a)  Modifies  the  lessee's  payment 
obligations; 

(b)  Extends  the  lease  term; 

(c)  Expands  the  lease  area;  or 

(d)  Terminates  the  lease. 

§  162.88    May  a  lease  be  assigned,  sublet. 

or  mortgaged  without  the  consent  of  the 
Indian  landowners? 

(a)  Unlcsb  the  lease  provides 
otherwise,  the  leased  premises  may  only 
be  assigned,  sublet,  or  mortgaged 
without  the  consent  of  the  Indian 
landowners  in  the  circumstances 
described  in  paragraphs  (b)-(e)  of  this 
section.  If  the  owners'  consent  is 
required,  it  must  be  obtained  in  the 
same  manner  as  the  original  grant  of  the 
lease,  unless  the  lease  authorizes  one  or 
more  of  the  Indian  landowners  to 
consent  on  behalf  of  all  such  owners. 

(b)  The  lease  may  be  assigned  without 
the  consent  of  the  Indian  landowners  if: 

(1)  The  assignee  is  a  leasehold 
mortgagee  or  its  designee,  acquiring  the 
lease  either  through  foreclosure  or  by 
conveyance;  and 
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(2)  The  assignee  agrees  in  writing  to 
assume  all  of  the  lessee's  obligations 
under  the  lease. 

(c)  Part  of  the  leased  premises  may  be 
sublet  without  the  consent  of  the  Indian 
landowners  when: 

(1)  The  sublease  is: 

(i)  Part  of  a  large  commercial 
development; 
(ii)  Part  of  a  housing  development;  or 
(iii)  For  residential  purposes 
(including  a  development  by  a  tribally 
designated  housing  entity  as  defined 
under  25  U.S.C.  4103(21));  and 

(2)  We  have  approved  a  sublease  form 
and  rent  schedule  for  use  in  the  project. 

(d)  The  lease  may  be  mortgaged 
without  further  consent  of  the  Indian 
landowners  if  the  lease  contains  a 
general  authorization  for  such  a 
mortgage,  and  the  lease  was  negotiated 
with  the  understanding  that  it  would  be 
used  to  secure  certain  types  of 
^nancing 

§162.89     May  the  Indian  lanaowne's 
withhold  their  consent  to  an  assignmen!  or 
encumbrance'' 

\  1'^  H  •u'ver,  Indian  landovvTiers  are 
encouraged  not  to  withhold  their 
consent  unreasonably.  A  lease  may 
require  that: 

(a)  The  Indian  landowners  specify 
their  reasons  for  withholding  consent; 
and 

(b)  The  owners'  consent  will  be 
deemed  granted  if  a  response  to  a 
request  for  consent  is  not  given  vdthin 
a  specified  time  period. 

§  162  90    May  a  lease  be  assigned  sublet 
or  mortgaged  without  the  BIA  s  approval"" 

(a)  The  lease  may  not  be  mortgaged 
without  oiu-  approval  of  the  mortgage 
instrument.  Except  as  provided  in 
paragraphs  (b)-(c)  of  this  section,  the 
leased  premises  may  not  be  assigned  or 
sublet  without  our  approval. 

fb)  The  lease  may  be  assigned  without 
our  approval  if: 

(1)  The  assignee  is  a  leasehold 
mortgagee  or  its  designee,  acquiring  the 
lease  either  through  foreclosure  or  by 
conveyance:  and 

(2)  The  assignee  agrees  in  writing  to 
assume  all  of  the  obligations  under  the 
lease. 

(c)  Part  of  the  leased  premises  may  be 
sublet  without  our  approval  when: 

(1)  The  sublease  is  part  of  a  large 
commercial  or  residential  development: 
and 

(2)  We  have  approved  a  sublease  form 
and  rent  schedule  for  use  in  the  project. 

(d)  Assignees  and  sublessees  must 
meet  all  bonding  requirements  for  the 
leasehold  interest,  as  provided  in 
§162.49. 


§162.91     How  will  the  BIA  decide  whether 
to  approve  an  assignment  or  sublease? 

(a)  We  will  approve  the  assignment  or 
sublease  if: 

(1)  The  required  consents  have  been 
obtained  from  the  Indian  owners  and 
any  sureties  or  guarantors; 

(2)  The  lessee  is  not  in  default,  and 
will  remain  liable  under  the  lease; 

(3)  The  assignee  agrees  to  be  bound 
by,  or  the  sublessee  agrees  to  be 
subordinated  to,  the  terms  of  the  lease; 
and 

(4)  We  find  no  compelling  reason  to 
withhold  our  approval  in  order  to 
protect  the  best  interests  of  the  Indian 
owners. 

(b)  In  making  the  finding  required  by 
paragraph  (a)(4)  of  this  section,  we  will 
consider  whether: 

(1)  An  equitable  division  of  the 
income  from  the  assignment  or  sublease 
is  needed; 

(2)  The  proposed  use  by  the  assignee 
or  sublessee  will  require  an  amendment 
of  the  lease; 

(3)  The  value  of  any  part  of  the  leased 
premises  not  covered  by  the  assignment 
or  sublease  would  be  adversely  affected; 
and 

(4)  The  assignee  or  sublessee  has 
provided  supporting  documents  which 
demonstrate  that  the  lease  or  sublease 
will  be  enforceable  against  the  assignee 
or  sublessee,  and  that  the  assignee  or 
sublessee  will  be  able  to  perform  its 
obligations  under  the  lease  or  sublease. 

Subpart  F — Compensation  to  Indian 
Landowners 

§162  100     What  does  the  BIA  00  with  rent 
payments  received  from  lessees? 

Rent  will  be  distributed  to  the  Indian 
landowners  in  accordance  with  the 
interest  that  each  owns  in  the  leased 
land.  The  rent  will  be  deposited  to  the 
appropriate  accoimt  maintained  by  the 
Office  of  Trust  Funds  Management  in 
accnrdanr.R  with  2,S  CFR  part  ii^; 

§162101     How  do  Indian  landowners 
receive  rent  payments'' 

Funds  will  be  paid  to  the  Indian 
landowners  by  the  Office  of  Trust  Funds 
Management  in  accordance  with  25  CFR 
part  115. 

§  162.102     How  will  the  rent  be  distributed 
'1  the  lease  covers  more  than  one  tract  of 
land  with  different  owners'' 

Except  where  otherwise  provided  in 
the  lease,  the  rent  will  be  prorated  based 
upon  the  number  emd  size  of  the  tracts 
in  relation  to  the  total  leasehold,  and 
distributed  to  each  owner  according  to 
their  fractional  share  of  each  tract. 


Subpart  G — Administrative  Fees 


§162.110 
a  lease? 


Are  there  administrative  fees  tor 


Yes.  We  will  charge  an  administrative 
fee  before  approving  any  lease,  permit, 
sublease,  assignment,  encumbrance, 
modification,  or  other  related  document. 

§  1 62.1 1 1     How  are  administrative  fees 
determined? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  we  will  charge 
administrative  fees  based  on  the  annual 
rent,  according  to  the  following  table: 


If  the  annual  rent  is 


Less  than  $500 


Between  $500,00  and 

$5,000.00. 
Greater  than 

$5,000.00. 
Percentage  rental 


Crop  share  rental 


Then  the  administra- 
tive fee  will  be  '  '  ' 


3%  of  the  annual 
rent. 

2%  of  the  annual 
rent. 

1%  of  the  annual 
rent. 

Based  on  the  min- 
imum annual  rental 
or  an  estimated 
percentage  of  rent- 
al. 

Based  on  estimated 
value  of  the  crop 
share. 


fb)  The  minimum  administrative  fee 
is  $10.00  and  the  maximum 
administrative  fee  is  $500.00. 

(c)  If  a  tribe  performs  all  or  part  of  the 
administrative  duties  for  this  part  under 
Public  Law  93-638,  the  tribe  may 
establish,  collect,  and  use  ref  jnable 
fees  to  cover  its  costs  associ  itea  with 
the  performance  of  administrative 
duties. 

(d)  The  fees  for  subleases, 
assignments,  encumbrances, 
modifications,  or  other  related 
documents  will  be  in  accordance  with 
the  table  in  paragraph  (a)  of  this  section. 

§  1 62.1 1 2    Are  administrative  fees 
refundable? 

No.  We  will  not  refund  administrative 
fees. 

§162.113    May  the  Secretary  waive 
administrative  fees? 

Yes.  We  may  waive  the  administrative 
fee  for  a  justifiable  reason. 

§162.114    Are  there  any  otfier 

administrative  or  tribal  fees,  taxes,  or 

assessments  that  must  t>e  paid? 

(a)  The  lessee  may  be  required  to  pay 
additional  fees,  taxes,  and/or 
assessments  associated  with  the  use  of 
the  land  as  determined  by  us  or  by  the 
tribe. 

(b)  U  the  leased  land  is  within  an 
Indian  irrigation  project  or  drainage 
district,  the  lessee  must  pay  all  charges 
that  may  accrue  during  the  term  of  the 
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lease.  These  may  include  charges  for 
operation  and  maintenance  of  the 
irrigation  project  unless  superseded  by 
part  171  of  this  chapter.  The  lessee  must 
pay  the  appropriate  official  in  charge  of 
the  irrigation  project  or  drainage  district 
having  jurisdiction. 

Subpart  H — Lease  Violations 

§162120     What  lease  violations  are 
addressed  by  this  subpart? 

This  subpart  addresses  violations  of 
lease  provisions  other  than  trespass. 
Trespass  is  addressed  under  subpart  L 
of  this  part. 

§162.121     How  will  the  Secretary  enforce 
compliance  with  lease  provisions? 

\\  nen  reasonable  grounds  exist,  the 
Secretary  may  enter  the  leased  premises, 
consistent  with  provisions  in  the  lease, 
at  any  reasonable  time  with  or  without 
prior  notice  to  determine  whether  there 
has  been  a  violation  of  the  lease 
provisions  and  to  protect  Indian  trust 
assets. 

§162122    What  happens  if  a  violation  of  a 
lease  occurs^ 

If  we  determine  that  a  violation  of  the 
lease  has  occurred  based  on  facts  known 
to  us,  as  soon  as  practicable  we  will 
notify  the  lessee  and  the  siireties  of  the 
violation  by  certified  mail — retiim 
receipt  requested.  This  notice  will 
include  an  explanation  of  the  violation. 

§  1 62  1 23    What  will  a  written  notice  of  a 
violation  contain? 

The  written  notice  will  provide  the 
lessee  with  ten  days  from  the  receipt  of 
the  notice  to: 

(a)  Cure  the  violation  and  notify  us 
that  the  violation  is  cured; 

(b)  Explain  why  we  should  not  cancel 
the  lease;  or 

(c)  Request  in  writing  additional  time 
to  complete  corrective  actions.  If 
additional  time  is  granted,  we  may 
require  that  you  take  certain  corrective 
actions  inomediately. 

§  162  124    Can  a  determination  of  a 
violation  be  contested? 

^  es.  In  the  written  notice  of  violation 
we  will  advise  the  lessee  of  the 
procedure  to  follow  to  contest  our 
determination  that  a  violation  of  the 
lease  has  occurred. 

§162.125     What  happens  to  a  bond  if  a 
violation  occurs? 

\\  e  may  apply  the  bond  to  remedy  the 
violation,  in  which  case  we  will  require 
you  to  submit  a  replacement  bond  of  an 
appropriate  amount.  Our  decision 
setting  the  amount  of  the  appeal  bond 
may  not  be  appealed. 


§  162  126     What  happens  if  you  do  not  cure 
a  lease  violation? 

(a)  We  will: 

(1)  Issue  a  written  determination  to 
cancel  the  lease  if  the  violation  is  not 
cured.  The  decision  letter  will  contain: 

(i)  An  explanation  why  we  are 
canceling  the  lease; 

(ii)  An  order  to  vacate  the  property; 

(iii)  Notice  of  the  right  to  appeal 
under  part  2  of  this  chapter; 

(iv)  An  order  to  pay  delinquent 
rentals,  damages,  and  other  charges;  and 

(v)  A  requirement  to  post  an  appeal 
bond  if  applicable. 

(2)  Notify  all  interested  parties, 
including  the  Indian  landowners,  in 
writing  as  soon  as  practicable,  by 
certified  mail — return  receipt  requested, 
of  our  determination  to  cancel  a  lease. 

(b)  We  may  require  you  to  post  an 
appeal  bond  in  an  amount  determined 
by  us.  The  amount  of  the  appeal  bond 
will  be  the  amount  of  damages,  and 
additional  rentals  expected  to  accrue 
during  the  settlement  of  the  appeal. 

§  162.127    If  you  do  not  cure  a  violation. 
what  may  an  Indian  landowner  do? 

(a)  If  a  violation  is  not  cured  within 
the  required  time  frame,  the  lessor  may 
exercise  rights  under  the  lease, 
including  a  right  of  entry,  if  any,  or 
request  that  we  cancel  the  lease. 

(b)  If  a  lease  authorizes  termination 
according  to  tribal  or  other  law,  or 
provides  for  the  resolution  of  certain 
types  of  disputes  through  alternative 
dispute  resolution  methods,  the  lease 
provisions  will  govern  in  place  of  this 
part. 

§162.128    Can  the  Secretary  take 

emergency  action  without  prior  notice  if  the 
leasea  premises  are  Deing  damaged? 

Yes.  If  the  lessee  causes  or  contributes 
to  a  severe  harm  to  the  premises,  the 
Secretary  may  take  appropriate 
emergency  action,  in  consultation  with 
the  Indian  landowner,  by: 

(a)  Initiating  action  to  cancel  the 
lease; 

(b)  Requiring  immediate  cessation  of 
the  activity  resulting  in  the  harm; 

(c)  Ordering  the  lessee  to  vacate  the 
premises  immediately;  and 

(d)  Taking  legal  action  as  may  be 
appropriate,  including  seeking 
emergency  judicial  action. 

§162.129     What  rights  does  a  lessee  have 
if  the  Secretary  takes  emergency  action 
under  this  subparf 

A  lessee  may: 

(a)  Agree  to  remedy  the  harm  in  a 
maimer  and  time  frame  satisfactory  to 
the  Secretary  and  the  Indian  landowner; 

(b)  Seek  to  have  the  lease  reinstated 
after  the  barm  to  the  property  has  been 
cured;  and 


(c)  Contest  the  Secretary's  emergency 
actions  under  25  CFR  Part  2. 

Subpart  I — Appeals 

§  162  130     May  decisions  by  the  Secretary 
be  appealed'' 

(a)  Except  where  otherwise  provided 
in  this  part,  appeals  from  decisions  of 
the  Secretary  under  this  part  may  be 
taken  pursuant  to  25  CFR  part  2. 

(b)  As  may  be  necessary  to  protect  the 
interests  of  the  Indian  landowner,  we 
may  require  the  appellant  (or  lessee)  to 
post  a  bond  in  an  amount  sufficient  to 
guarantee  restoration  of  the  Indian  land 
if  our  decision  to  grant  or  approve  the 
lease  is  reversed. 

Subpart  J— Non-Trust  Interests 

§162  140     May  the  Secretary  grant  or 
approve  leases  for  non-trust  interests  in 
Indian  land'' 

No.  The  Secretary  has  no  statutory 
authority  to  grant  or  approve  leases  for 
non-trust  interests  in  Indian  land. 

§162.141     Are  non-trust  interests  included 
In  a  lease? 

No.  The  undivided  non-trust  interests 
are  not  included  in  a  lease  granted  or 
approved  by  the  BLA. 

§162142     How  will  a  lessee  know  there  is 
a  non-trust  interest  in  Indian  land? 

When  we  lease  Indian  land,  we  will 
advise  the  lessee  that  the  title  to  the 
Indian  land  contains  non-trust 
interest(s).  Upon  request,  and  subject  to 
applicable  law,  we  will  provide  the 
lessee  with  the  information  we  have  in 
our  records  identifying  the  owner  of  the 
non-trust  interest(s). 

§162  143    From  whom  must  a  lessee  lease 

a  non-trust  interest? 

A  lessee  must  lease  any  non-trust 
interest(s)  directly  from  owner(s)  of  the 
non-trust  interest(s). 

§  1 62. 1 44    Is  the  non-trust  interest  shown 
In  a  lease  of  Indian  land? 

No.  The  lease  terms  will  describe  only 
the  Indian  owned  interest.  For  example, 
if  the  Indian  owned  interests  constitutes 
V4  of  the  Indian  land,  the  land  will  be 
described  as:  An  undivided  ^/4  interest 
in  and  to  the  W/2  SW/4,  Section  1. 
Township  10  North.  Range  1  East, 
Principal  Meridian,  Billings.  Montana. 
This  will  notify  the  lessee  that  the  full 
interest  in  the  tract  has  not  been  leased. 
The  remaining  undivided  V4  interest  is 
the  non-trust  interest  and  the  lessee 
must  contact  the  non-trust  interest 
owners  directly  to  secure  a  lease  of  their 
interest. 
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§162.145     How  much  rent  IS  due  tor  the 
non-trust  interest? 

It  is  the  responsibility  of  the  lessee  to 
contact  the  non-trust  owners  to 
negotiate  the  amount  of  rental  to  be  paid 
and  to  make  rental  payments  to  the 
owners  of  the  non-trust  interest. 

§  162.146  May  a  lease  payment  made  by  a 
lessee  to  the  BIA  or  to  an  Indian  landowner 
Include  payment  tor  any  non-trust  interest? 

No.  Payment  for  a  non-trust  interest 
must  be  made  to  the  owner  of  that 
interest. 

§  162,147     Will  the  BIA  grant  or  approve  a 
lease  on  a  fractionated  tract  that  is  subject 
to  a  lite  estate  held  by  the  owner  of  a  non- 
trust  interest? 

We  will  grant  or  approve  a  lease  on 
a  fractionated  tract  that  is  subject  to  a 
life  estate  held  by  the  owner  of  a  non- 
trust  interest  only  when  it  is  necessary 
to  preserve  the  value  of  the  trust 
interests  in  the  land. 


Subpart  K— Valuation 

§162.150     Why  must  the  Secretary 
determine  the  fair  annual  rental  of  Indian 
land? 

The  BIA  must  determine  the  fair 
annual  rental  of  Indian  land  in  order  to: 

(a)  Assist  the  Indian  landowner  in 
negotiating  a  lease  with  potential 
lessees;  and 

(b)  Enable  the  Secretary  to  determine 
whether  a  lease  is  in  the  best  interests 
of  thp  Indian  landowner 

§162.151      How  does  the  Secretary 
determine  the  fair  annual  rent  of  Indian 
land? 

The  Secretary  determines  the  fair 
annual  rent  for  lease  by  appraisal, 
advertisement,  competitive  bidding, 
negotiation,  or  any  other  appropriate 
method,  in  accordance  with  the 
Uniform  Standards  of  Professional 
.\ppraisal  Practices  (USPAP). 

§162.152     Will  the  BIA  ever  grant  or 
approve  a  lease  at  less  than  fair  annual 
rental? 

(a)  We  will  grant  an  agricultural  lease 
cf  individually  owned  Indian  land  at 
less  than  fair  annual  rental  if,  after 
fidvertising  the  lease,  we  determine  that 
.'uch  action  would  be  in  the  best 
interests  of  the  individual  Indian 
landowners. 

(b)  We  may  approve  a  lease  of 
individually  owned  Indian  land  at  less 
tnan  fair  annual  rental  if: 

(1)  The  lease  is  for  religious, 
educational,  recreational,  or  other 
f  ubiic  purposes; 

(2)  The  lease  is  for  a  homesite  for  the 
landowner's  spouse,  brother,  sister, 
lineal  ancestor,  lineal  descendent  or  co- 
owner;  or 


(3)  We  determine  it  is  in  the  best 
interest  of  the  Indian  landowners. 

(c)  We  may  approve  a  lease  of  tribal 
land  at  less  than  fair  annual  rental  if: 

(1)  The  lease  is  for  religious, 
educational,  recreational,  or  other 
public  piuposes; 

(2)  The  lease  is  for  residential, 
agricultural,  or  business  purposes  and 
the  lessee  is  a  tribal  member  or  tribal 
entity;  or 

(3)  We  determine  that  it  is  in  the  best 
interest  of  the  tribe. 

(d)  We  will  not  grant  or  approve 
leases  not  addressed  in  paragraphs  (a) 
through  (c)  of  this  section  at  less  than 
fair  annual  rental. 


Subpart  L — Trespass 

§  162.160    What  is  trespass? 

Under  this  part,  trespass  is  any 
unauthorized  occupancy,  use  of,  or 
action  on  Indian  agricultiural  and 
government  lands.  The  following  are 
some  examples  of  trespass: 

(a)  Cultivating  or  harvesting  of 
irrigated  or  non-irrigated  crops  or  the 
harvesting  of  native  hay,  forage,  or  seed; 

(b)  Erecting  or  damaging  fencing, 
gates  or  other  structures; 

(c)  Developing  water  resources; 

(d)  Commercial  filming  or 
photography; 

(e)  Sale  or  barter  of  goods  or  services; 

(f)  Placing  or  storing  of  beehives; 

(g)  Cutting,  damaging,  taking, 
harvesting,  or  removing  agricultural 
products  for  commercial  purposes, 
including  but  not  limited  to:  berries, 
nuts,  flowers,  seeds,  moss,  cones, 
leaves,  mushrooms,  cactus^  yucca,  and 
greenery; 

(h)  Recreation,  hunting,  trapping,  or 
fishing; 

(i)  Disturbing  soil,  plants,  or 
otherwise  exposing  or  disturbing, 
damaging,  or  removing  archaeological  or 
paleontological  resources; 

(j)  Littering  or  disposing  of 
agricultural  related  products,  hazardous 
waste,  household  or  business  waste,  or 
garbage; 

(k)  Applying  pesticides  without 
proper  certification  or  misusing 
pesticides; 

(1)  Aquaculture  or  the  harvesting  of 
fish  raised  for  commercial  sale  or 
consumption; 

(m)  Unauthorized  livestock  activities, 
including: 

(1)  Driving  livestock  across  Indian 
land  without  an  approved  crossing 
permit; 

(2)  Allowing  livestock  to  drift  and 
graze  on  Indian  land  without  an 
approved  grazing  permit; 

(3)  Grazing  livestock  within  an  area 
closed  to  grazing  of  that  class  of 
livestock;  and 


(4)  Grazing  livestock  in  an  area 
withdravra  from  use  by  the  BIA  when 
damage  to  the  Indian  land  is  occurring 
due  to  improper  handling  of  livestock; 
and 

(n)  Other  actions  designated  by  tribes 
as  acts  of  trespass  on  Indian  agricultiiral 
lands. 

§  162.161     What  is  the  BIA  s  trespass 
policy? 

We  will: 

(a)  Investigate  accidental,  and  willful, 
or  incidental  trespass. 

(b)  Respond  to  alleged  trespass  in  a 
prompt,  efficient  manner. 

(c)  Assess  trespass  penalties  for  the 
value  of  products  used  or  removed,  cost 
of  damage  to  the  Indian  land,  and 
enforcement  costs  incurred  as  a 
consequence  of  the  trespass. 

(d)  Ensure  that  unnecessarv'  or  undue 
damage  to  Indian  lands  resulting  from 
trespass  is  rehabihtated  and  stabilized  at 
the  expense  of  the  trespasser. 

§  1 62.1 62    Who  can  enforce  this  subpart? 

(a)  The  BLA  enforces  the  provisions  of 
this  subpart.  If  the  tribe  adopts  the 
provisions  of  this  subpart,  the  tribe  will 
have  concurrent  jurisdiction  to  enforce 
this  subpart.  Additionally,  if  the  tribe  so 
requests,  we  will  defer  to  tribal 
prosecution  of  trespass  on  Indian 
agricultural  lands. 

(b)  The  provisions  in  this  subpart  are 
exclusive  of,  and  in  addition  to,  any 
tribal  action  that  may  be  taken  under 
tribal  law. 

Notification 

§162.163     Hdw  are  trespassers  notified  of 
a  trespass  determination? 

(a)  Unless  otherwise  provided  under 
tribal  law,  when  we  have  reason  to 
believe  that  a  trespass  on  Indian 
agricultural  land  has  occurred,  we  or  the 
authorized  tribal  representative  will 
provide  written  notice  to  the  alleged 
trespasser,  the  possessor  of  trespass 
property,  any  known  lien  holder,  and      ' 
the  beneficial  Indian  landowner,  as  ^ 

appropriate.  The  written  notice  will 
include  the  following: 

(1)  The  basis  for  the  trespass 
determination; 

(2)  A  legal  description  of  where  the 
trespass  occurred; 

(3)  A  verification  of  brands  in  the 
State  Brand  Book  for  cases  of  livestock 
trespass; 

(4)  Corrective  actions  that  must  be 
taken; 

(5)  Time  frames  for  taking  the 
corrective  actions;  and 

(6)  Potentied  consequences  and 
penalties  for  failiare  to  take  corrective 
action. 

(b)  If  we  determine  that  the  identity 
of  the  alleged  trespasser  or  possessor  of 
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trespass  property  is  unknown  or  if  the 
trespasser  refuses  delivery  of  the  written 
notice,  a  public  trespass  notice  will  be 
posted  at  the  tribal  community  building 
and  at  the  United  States  Post  Office,  and 
published  in  the  local  newspaper 
nearest  to  the  Indian  agricultural  lands 
where  the  trespass  is  occiuring. 

(c)  Trespass  notices  under  this 
subpart  are  not  subject  to  appeal  under 
25  CFR  part  2. 

§  1 62  1 64     What  can  I  do  i1 1  receive  a 
trespass  notice? 

if  yuu  receive  a  trespass  notice,  you 
may  within  the  time  frame  specified  in 
the  notice: 

(a)  Comply  with  the  ordered 
corrective  actions;  or 

(b)  Contact  us  in  writing  to  explain 
why  the  trespass  notice  is  in  error.  You 
may  contact  us  by  telephone,  but  any 
official  explanation  of  trespass  must  be 
in  writing.  If  we  determine  that  we 
issued  the  trespass  notice  in  error,  we 
will  withdraw  the  notice. 

§162.165     Who  else  will  the  BIA  notify? 

We  will  notify  anyone  in  possession 
of  the  Indian  land  on  which  the 
imauthorized  livestock  or  other  property 
has  been  identified  that  such  property 
could  be  Indian  trust  property  and  that 
no  action  to  remove  or  otherwise 
dispose  of  the  unauthorized  livestock  or 
other  property  may  be  taken  unless 
authorized  by  us. 

Actions 

§  1 62  1 66     What  actions  does  tt>e  BIA  take 
against  trespassers? 

If  the  trespasser  fails  to  comply  with 
the  corrective  action  specified  by  us,  we 
may  take  one  or  more  of  the  following 
actions,  as  appropriate: 

(a)  Seize,  impoimd,  sell  or  dispose  of 
unauthorized  livestock  or  other  property 
involved  in  the  trespass.  We  may  keep 
such  seized  property  for  use  as 
evidence. 

(b)  Assess  penalties,  damages,  and 
costs,  under  §162.172. 

§162.167     When  will  we  impound 
unauthorized  livestock  or  other  property? 

We  will  impound  unauthorized 
livestock  or  other  property  under  the 
following  conditions: 

(a)  If  there  is  imminent  danger  of 
severe  injury  to  a  growing  or  harvestable 
crop  or  destruction  of  the  range  forage. 

(d)  When  either  you  or  your 
representative  refuses  to  accept  delivery 
of  a  written  notice  of  trespass  and  you 
do  not  remove  the  unauthorized 
livestock  or  other  property  within  the 
period  prescribed  in  the  written  notice. 

(c)  Any  time  after  five  days  of 
providing  notice  of  impoundment  if  you 
failed  to  correct  the  trespass. 


§  162.168     How  will  you  t>e  notified  if  your 
unauthorized  livestock  or  other  property  are 
to  be  impounOed'' 

(a)  We  will  send  written  notice  of  the 
intent  to  impound  unauthorized 
livestock  or  other  property  to  you  or 
your  representative,  and  to  any  known 
lien  holder  of  the  unauthorized 
livestock  or  other  property,  if  you  do  not 
correct  the  trespass  in  the  time  specified 
in  the  initial  trespass  notice. 

(b)  If  we  determine  that  the  identity 
of  the  owner  of  the  unauthorized 
livestock  or  other  property  or  his/her 
representative  is  unknown,  or  if  the 
owTier  or  his/her  representative  refuses 
delivery  of  the  written  notice,  a  public 
notice  of  intent  to  impound  will  be 
posted  at  the  tribal  community  building 
and  the  United  States  Post  Office,  and 
published  in  the  local  newspaper 
nearest  to  the  Indian  agricultiual  lands 
where  the  trespass  is  occiirring. 

(c)  After  we  have  given  notice  as 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  we  will  impoimd 
unauthorized  livestock  or  other  property 
without  any  further  notice. 

§  162.169    What  will  we  do  after  we 
Impound  unauthorized  livestock  or  other 
property? 

Following  the  impoundment  of 
unauthorized  livestock  or  other 
property,  we  will  provide  notice  that  we 
will  sell  the  impounded  property  as 
follows: 

(a)  We  will  provide  written  notice  of 
the  sale  to  the  owner,  his/her 
representative,  and  any  known  lien 
holder.  The  written  notice  must  include 
the  procedure  by  which  the  impounded 
property  may  be  redeemed  prior  to  the 
sale. 

(b)  We  will  provide  public  notice  of 
sale  of  impounded  property  by  posting 
at  the  tribal  commimity  building  and 
the  United  States  Post  Office,  and 
publishing  in  the  local  newspaper 
nearest  to  the  Indian  agricultural  lands 
where  the  trespass  is  occurring.  The 
public  notice  will  include  a  description 
of  the  impounded  property,  and  the 
date,  time  and  place  of  the  public  sale. 
The  sale  date  must  be  at  least  five  days 
after  the  publication  and  posting  of 
notice. 

§  162.170     How  do  I  redeem  my  impounded 
livestock  or  other  property? 

You  may  redeem  impounded  property 
by  submitting  proof  of  ovsmership  and 
paying  all  penalties,  damages,  and  costs 
under  §  162.172,  and  completing  all 
corrective  actions  that  we  identify  under 
§162.163. 


§  162.171     How  will  the  sale  of  impounded 
livestock  or  other  property  be  conducted? 

laj  Unless  the  owner  or  kiiovvn  iien 
holder  of  the  impoimded  prtipiTty 
redeems  the  property  prior  to  the  time 
set  by  the  sale,  by  submitting  proof  of 
ownership  and  the  settlement  of  all 
obligations  under  §  162.163  and 
§  162.172,  the  property  will  be  sold  by 
public  sale  to  the  highest  bidder. 

(b)  If  a  satisfactory  bid  is  not  received, 
we  may  reoffer  the  property  for  sale, 
return  it  to  the  owner,  condemn  and 
destroy  it,  or  otherwise  dispose  of  it. 

(c)  We  will  give  the  purchaser  a  bill 
of  sale  or  other  written  receipt 

evidencing  the  sale 

Penalties.  Damages  and  Costs 

§162  172    What  are  the  penalties, 
damages,  and  costs  payable  by  trespassers 
on  Indian  land? 

Trespassers  on  Indian  land  must  pay 
the  follovnng  penalties  and  costs: 

(a)  A  penalty  of  three  times  the  daily 
equivalent  of  the  rental  rate  under  the 
permit  for  each  day  of  trespass; 

(b)  The  reasonable  value  of  forage  or 
crops  consumed  or  destroyed; 

(c)  Expenses  incurred  in  gathering, 
impounding,  caring  for,  and  disposal  of 
livestock  in  cases  which  necessitate 
impoundment  under  §  162.167; 

(d)  The  costs  associated  with  any 
damage  to  Indian  land; 

(e)  The  value  of  the  property  illegally 
used  or  removed,  plus  a  penalty  of 
double  its  value; 

(f)  The  costs  associated  with 
enforcement  of  the  regulations, 
including  field  examination  and  survey, 
damage  appraisal,  investigation 
assistance  and  reports,  witness 
expenses,  demand  letters,  court  costs, 
and  attorney  fees;  and 

(g)  All  other  penalties  authorized  by 
law. 

§  162.173    How  will  the  BIA  determine  the 
value  of  forage  or  crops  consumed  or 
destroyed? 

We  will  determine  the  value  of  forage 
or  crops  consumed  or  destroyed  based 
upon  the  average  rate  received  per 
month  for  comparable  property  or 
grazing  privileges,  or  the  estimated 
commercial  value  for  such  property  or 
privileges. 

§  166.174     How  will  the  BIA  determine  the 
value  of  the  product  illegally  used  or 
removed'' 

We  will  determine  the  value  of  the 
property  illegally  used  or  removed 
based  upon  a  valuation  of  similar 
property. 


§  162  175     How  will  the  BIA  determine  w^ 
amount  of  damages  to  Indian  land? 

We  will  determine  the  damages  by 
considering  the  costs  of  rehabilitation 
and  revegetation,  loss  of  future  revenue, 
loss  of  profits,  loss  of  productivity,  loss 
of  market  value,  damage  to  other 
resources,  and  other  factors. 

§  1 62. 1 76     How  will  the  BIA  determine  the 
costs  associated  with  enforcement  of  the 
trespass? 

Costs  of  enforcement  may  include 
detection  and  all  processes  through 
prosecution  and  collection  of  damages. 
This  covers  field  examination  and 
survey,  damage  appraisal,  investigation 
assistance  and  report  preparation, 
witness  expenses,  demand  letters,  court 
rnsts.  attornev  fees,  and  nfhpr  rn<;t« 

§  162,177     What  happens  if  I  do  not  pay  the 
assessed  penalties,  damages  and  costs? 

Unless  otherwise  provided  by  tribal 
law: 

(a)  We  will  refuse  to  issue  you  a 
permit  for  the  use,  development,  or 
occupancy  of  Indian  lands. 

(b)  We  will  forward  the  case  for 
appropriate  legal  action. 

§162178     How  are  the  proceeds  from 
trespass  distributed? 

Unless  otherwise  provided  by  tribal 
law: 

(a)  We  will  treat  any  amounts 
recovered  under  §  162.175  as  proceeds 
from  the  sale  of  agricultural  property 
from  the  Indian  agricultural  land  upon 
which  the  trespass  occurred. 

(b)  All  amounts  collected  in  excess  of 
the  amounts  assessed  under  §  162.172 
will  be  applied  by  us  against  costs 
associated  with  the  enforcement  of  this 
subpart. 

(c)  If  we  seize  and  dispose  of 
impounded  livestock  or  other  property 
of  the  trespasser,  we  will  apply  any  cash 
or  other  proceeds  to  satisfy  the  penalties 
and  costs  of  enforcement.  If  any  money 
is  left  over,  we  will  return  it  to  the 
trespasser  or,  where  we  cannot  identify 
the  owner  of  the  impounded  property, 
we  will  deposit  the  net  proceeds  of  the 
sale  into  the  accounts  of  the  landowners 
where  the  trespass  occurred. 

§  162.179     What  happens  if  the  BIA  does 
rot  collect  enough  money  to  satisfy  the 
penalty? 

If  we  do  not  collect  enough  money 
from  the  trespasser,  we  will  distribute 
collected  penalties  as  follows: 

(a)  All  amounts  collected  up  to  and 
including  the  amount  assessed  under 
§§  162.171  through  162.172  will  be 
distributed  equally  between  the 
beneficial  Indian  landowner  and 
towards  the  cost  of  restoring  the  Indian 
land. 
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(b)  Written  notice  will  be  sent  to  the 
trespasser  and  any  knowTi  lienholders  to 
demand  immediate  settlement  and  to 
advise  the  trespasser  that  luiless 
settlement  is  received  within  five 
working  days  from  the  date  of  receipt, 
the  case  will  be  forwarded  for 
appropriate  legal  action. 

Subpart  M — Records 

§  162.180     Who  owns  records  assoc.ated 
with  this  part? 

Any  records  generated  in  the 
fulfillment  of  the  part  are  the  property 
of  the  United  States,  and  must  be 
maintained  in  accordance  with 
approved  records  retention  procedures 
imder  the  Federal  Records  Act,  44 
U.S.C.  §3101.  etseq. 

Subpart  N — Special  Requirements  'or 
Certain  Reservations 

§162.190     Crow  Reservation. 

UJ  Notwithstanding  the  regulations  in 
other  sections  of  this  part  162,  Crow 
Indians  classified  as  competent  under 
the  Act  of  June  4,  1920  (41  Stat.  751), 
as  amended,  may  lease  their  trust  lands 
and  the  trust  lands  of  their  minor 
children  for  farming  or  grazing  purposes 
without  the  approval  of  the  Secretary 
pursuant  to  the  Act  of  May  26,  1926  (44 
Stat.  658),  as  amended  bv  the  Act  of 
March  15,  1948  (62  Stat.  80).  However, 
at  their  election  Crow  Indians  classified 
as  competent  may  authorize  the 
Secretary  to  lease,  or  assist  in  the 
leasing  of  such  lands,  and  an 
appropriate  notice  of  such  action  shall 
be  made  a  matter  of  record.  When  this 
prerogative  is  exercised,  the  general 
regulations  contained  in  this  part  162 
shall  be  applicable.  Approval  of  the 
Secretary  is  required  on  leases  signed  by 
Crow  Indians  not  classified  as 
competent  or  made  on  inherited  or 
devised  trust  lands  owned  by  more  than 
five  competent  devisees  or  heirs. 

(b)  The  Act  of  May  26,  1926  (44  Stat. 
658),  as  amended  by  the  Act  of  March 
15,  1948  (62  Stat.  80),  provides  that  no 
lease  for  farming  or  grazing  purposes 
shall  be  made  for  a  period  longer  than 
five  years,  except  irrigable  lands  under 
the  Big  Horn  Canal;  which  may  be 
leased  for  periods  of  ten  years.  No  such 
lease  shall  provide  the  lessee  a 
preference  right  to  futiu^  leases  which, 
if  exercised,  would  thereby  extend  the 
total  period  of  encumbrance  beyond  the 
five  or  ten  years  authorized  by  law. 

(c)  All  leases  entered  into  by  Crow 
Indians  classified  as  competent,  under 
the  above-cited  special  statutes,  must  be 
recorded  at  the  Crow  Agency.  Such 
recording  shall  constitute  notice  to  all 
persons.  Under  these  special  statutes, 
Crow  Indians  classified  as  competent 


are  free  to  lease  their  property  within 
certain  limitations.  The  five-year  (ten- 
year  in  the  case  of  lands  under  the  Big 
Horn  Canal)  limitation  is  intended  to 
afford  a  protection  to  the  Indians.  The 
essence  of  this  protection  is  the  right  to 
deal  with  the  property  bee,  clear,  and 
unencumbered  at  intervals  at  least  as 
frequent  as  those  provided  by  law.  If 
lessees  are  able  to  obtain  new  leases 
long  before  the  termination  of  existing 
leases,  they  are  in  a  position  to  set  their 
own  terms.  In  these  circumstances 
lessees  could  perpetuate  their 
leaseholds  and  the  protection  of  the 
statutory  limitations  as  to  terms  would 
be  destroyed.  Therefore,  in 
implementation  of  the  foregoing 
interpretation,  any  lease  which,  on  its 
face,  is  in  violation  of  statutory 
limitations  or  requirements,  and  any 
grazing  lease  executed  more  than  12 
months,  and  any  farming  lease  executed 
more  than  18  months,  prior  to  the 
commencement  of  the  term  thereof  or 
any  lease  which  purports  to  cancel  an 
existing  lease  with  the  same  lessee  as  of 
a  future  date  and  take  effect  upon  such 
cancellation  will  not  be  recorded.  Under 
a  Crow  tribal  program,  approved  by  the 
Department  of  the  Interior,  competent 
Crow  Indians  may,  under  certain 
circumstances,  enter  into  agreements 
which  require  that,  for  a  specified  term, 
their  leases  be  approved.  Information 
concerning  whether  a  competent  Crow 
Indian  has  executed  such  an  instniment 
is  available  at  the  office  of  the 
Superintendent  of  the  Crow  Agency. 
Bureau  of  Indian  Affairs,  Crow  Agency, 
Montana.  Any  lease  entered  into  with  a 
competent  Crow  Indian  during  the  time 
such  instrument  is  in  effect  and  which 
is  not  in  accordance  with  such 
instrument  will  be  returned  without 
recordation. 

(d)  Where  any  of  the  following 
conditions  are  found  to  exist,  leases  will 
be  recorded  but  the  lessee  and  lessor 
will  be  notified  upon  discovery  of  the 
condition: 

(1)  The  lease  in  single  or  counterpart 
form  has  not  been  executed  by  all 
owners  of  the  land  described  in  the 
lease; 

(2)  There  is,  of  record,  a  lease  on  the 
land  for  all  or  a  part  of  the  same  term; 

(3)  The  lease  aoes  not  contain 
stipulations  requiring  sound  land 
utilization  plans  and  conservation 
practices;  or 

(4)  There  are  other  deficiencies  such 
as,  but  not  limited  to,  erroneous  land 
descriptions,  and  alterations  which  are 
not  clearly  endorsed  by  the  lessor. 

(e)  Any  adult  Crow  Indian  classified 
as  competent  shall  have  the  full 
responsibility  for  obtaining  compliance 
with  the  terms  of  any  lease  made  by  him 
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pursuant  to  this  section.  This  shall  not 
preclude  action  by  the  Secretary  to 
assure  conservation  and  protection  of 
these  trust  lands. 

(f)  Leases  made  by  competent  Crow 
Indians  shall  be  subject  to  the  right  to 
issue  permits  and  leases  to  prospect  for, 
develop,  and  mine  oil,  gas,  and  other 
minerals,  and  to  grant  rights-of-way  and 
easements,  in  accordance  with 
applicable  law  and  regulations.  In  the 
issuance  or  granting  of  such  permits, 
leases,  rights-of-way  or  easements  due 
consideration  will  be  given  to  the 
interests  of  lessees  and  to  the 
adjustment  of  any  damages  to  such 
interests.  In  the  event  of  a  dispute  as  to 
the  amount  of  such  damage,  the  matter 
will  be  referred  to  the  Secretary  whose 
determination  will  be  final  as  to  the 
amount  of  said  damage. 

§  1 62. 1 91     Fort  Belknap  Reservation. 

Not  to  exceed  20,000  acres  of  allotted 
and  tribcd  lands  (nonirrigable  as  well  as 
irrigable)  on  the  Fort  Belknap 
Reservation  in  Montana  may  be  leased 
for  the  culture  of  sugar  beets  and  other 
crops  in  rotation  for  terms  not  exceeding 
10  years. 

§  162.192    Cabazon,  Augustine,  and  Torres- 
Martinez  Reservations,  California. 

(a)  Upon  a  determination  by  the 
Secretary  that  the  owner  or  owners  are 
not  making  beneficial  use  thereof, 
restricted  lands  on  the  Cabazon. 
Augustine,  and  Torres-Martinez  Indian 
Reservations  which  are  or  may  be 
irrigated  from  distribution  facilities 
administered  by  the  Coacheella  Valley 
County  Water  District  in  Riverside 
County,  California,  may  be  leased  by  the 
Secretary  in  accordance  with  the 
regulations  in  this  part  for  the  benefit  of 
the  owner  or  owners. 

(b)  All  leases  granted  or  approved  on 
restricted  lands  of  the  Cabazon, 
Augustine,  and  Torres-Martinez  Indian 
Reservations  shall  be  filed  for  record  in 
the  office  of  the  county  recorder  of  the 
county  in  which  the  land  is  located,  the 
cost  thereof  to  be  paid  by  the  lessee.  A 
copy  of  each  such  lease  shall  be  filed  by 
the  lessee  with  the  Coachella  Valley 
County  Water  District  or  such  other 
irrigation  or  water  district  within  which 
the  leases  lands  are  located.  All  such 
leases  shall  include  a  provision  that  the 
lessee,  in  addition  to  the  rentals 
provided  for  in  the  lease,  shall  pay  all 
irrigation  charges  properly  assessed 
against  the  land  which  became  payable 
during  the  term  of  the  lease.  Act  of 
August  25, 1950  (64  Stat.  470);  Act  of 
August  28.  1958  (72  Stat.  968). 


§  1 62.1 93    Colorado  River  Reservation. 

The  Act  of  April  30,  1964  (78  Stat. 
188),  fixed  the  beneficial  ownership  of 
the  Colorado  River  Reservation  in  the 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Reservation  and 
authorized  the  Secretary  of  the  Interior 
to  approve  leases  of  said  lands  for  such 
uses  and  terms  as  are  authorized  by  the 
Act  of  August  9,  1955  (69  Stat.  539),  as 
amended  (25  U.S.C.  415  et  seq. ), 
including  the  same  uses  and  terms  as 
are  permitted  thereby  on  the  Agua 
Caliente  (Palm  Springs),  Dania,  Navajo, 
and  Southern  Ute  Reservations. 
Regulations  in  this  part  162  govern 
leasing  under  the  Act  of  August  9,  1955. 
Therefore,  part  162  shall  also  govern  the 
leasing  of  lands  on  the  Colorado  River 
Reservation:  Provided,  however.  That 
application  of  this  part  162  shall  not 
extend  to  any  lands  lying  west  of  the 
present  course  of  the  Colorado  River 
and  south  of  sec.  12  of  T.  5  S.,  R.  23  E., 
San  Bernardino  base  and  meridian  in 
California  and  shall  not  be  construed  to 
affect  the  resolution  of  any  controversy 
over  the  location  of  the  boimdary  of  the 
Colorado  River  Reservation;  Provided 
further.  That  any  of  the  described  lands 
in  California  shall  be  subject  to  the 
provisions  of  this  part  162  when  and  if 
determined  to  be  within  the  reservation. 

§  162.194    San  Xavier  and  Salt  River  Pima- 
Maricopa  Reservations. 

(a)  Purpose  and  scope.  The  Act  of 
November  2,  1966  (80  Stat.  1112). 
provides  statutory  authority  for  long- 
term  leasing  on  the  San  Xavier  and  Salt 
River  Pima-Maricopa  Reservations, 
Ariz.,  in  addition  to  that  contained  in 
the  Act  of  August  9,  1955  (69  Stat.  539). 
as  amended  (25  U.S.C.  415).  When 
leases  are  made  under  the  1955  Act  on 
the  San  Xavier  or  Salt  River  Pima- 
Maricopa  Reservations,  the  regulations 
in  part  162  apply.  The  piirpose  of  this 
section  is  to  provide  regulations  for 
implementation  of  the  1966  Act.  The 
1966  Act  does  not  apply  to  leases  made 
for  purposes  that  are  subject  to  the  laws 
governing  mining  leases  on  Indian 
lands. 

(b)  Diiration  of  leases.  Leases  made 
under  the  1966  Act  for  public,  religious, 
educational,  recreational,  residential,  or 
business  purposes  may  be  made  for 
terms  of  not  to  exceed  99  years.  The 
terms  of  a  grazing  lease  shall  not  exceed 
10  years;  the  term  of  a  farming  lease  that 
does  not  require  the  making  of  a 
substantial  investment  in  the 
improvement  of  the  land  shall  not 
exceed  10  years;  and  the  term  of  a 
farming  lease  that  requires  the  making 
of  a  substantial  investment  in  the 
improvement  of  the  land  shall  not 
exceed  40  years.  No  lease  shall  contain 


an  option  to  renew  which  extends  the 
total  term  beyond  the  maximum  term 
permitted  by  this  section. 

(c)  Required  covenant  and 
enforcement  thereof.  Every  lease  under 
the  1966  Act  shall  contain  a  covenant 
on  the  part  of  the  lessee  that  he  will  not 
commit  or  permit  on  the  leased  land  any 
act  that  causes  waste  or  a  nuisance  or 
which  creates  a  hazard  to  health  of 
persons  or  to  property  wherever  such 
persons  or  property  may  be. 

(d)  Notification  regarding  leasing 
proposcds.  If  the  Secretary  determines 
that  a  proposed  lease  to  be  made  under 
the  1966  Act  for  public,  religious, 
educational,  recreational,  residential,  or 
business  purposes  will  substantially 
affect  the  governmental  interests  of  a 
municipality  contiguous  to  the  San 
Xavier  Reservation  or  the  Salt  River 
Pima-Maricopa  Reservation,  as  the  case 
may  be,  he  shall  notify  the  appropriate 
authority  of  such  municipality  of  the 
pendency  of  the  proposed  lease.  The 
Secretary  may,  in  his  discretion,  furnish 
such  municipality  with  an  outline  of  the 
major  provisions  of  the  lease  which 
affect  its  governmental  interests  and 
shall  consider  any  comments  on  the 
terms  of  the  lease  affecting  the 
municipality  or  on  the  absence  of  such 
terms  from  the  lease  that  the  authorities 
may  offer.  The  notice  to  the  authorities 
of  the  municipality  shall  set  forth  a 
reasonable  period,  not  to  exceed  30 
days,  within  which  any  such  comments 
shall  be  submitted. 

(e)  Applicability  of  other  regulations. 
The  regulations  in  part  162  of  this 
chapter  shall  apply  to  leases  made 
under  the  1966  Act  except  where  such 
regulations  are  inconsistent  with  this 
section. 

(f)  Mission  San  Xavier  del  Bac. 
Nothing  in  the  1966  Act  authorizes 
development  that  would  detract  from 
the  scenic,  historic,  and  religious  values 
of  the  Mission  San  Xavier  del  Bac 
owned  by  the  Franciscan  Order  of  Friars 
Minor  and  located  on  the  San  Xavier 
Reservation. 

PART  166--GRAZING  PERMITS 

5.  Part  166  is  revised  to  read  as 
follows: 

Sect. 

Subpart  A — Purpose  Policy,  and 
Definitions 

166.1  What  is  the  purpose  of  this  part? 

166.2  What  terms  do  I  need  to  know? 

Subpart  B — Permit  Requirements 

General  Requirements 

166.100  Must  Indian  owners  of  Indian  land 
obtain  a  permit  before  using  land  for 
grazing  purposes? 

166.101  Must  parents  or  guardians  of 
Indian  minors  who  own  Indian  land 
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obtain  a  permit  before  using  land  for 
grazing  purposes? 

166.102  Who  can  grant  a  permit? 

166.103  Who  may  represent  an  individual 
Indian  landowner  in  granting  a  permit? 

166.104  May  an  emancipated  minor  grant  a 
permit? 

166.105  What  requirements  apply  to  a 
permit  on  a  fractionated  tract? 

166.106  What  provisions  must  be  contained 
in  a  permit? 

166.107  How  long  is  a  permit  term? 

166.108  Are  permits  recorded? 

166.109  Where  are  permits  recorded? 

166.110  Who  is  responsible  for  recording 
permits? 

166.111  When  may  a  permittee  take 
possession  of  permitted  Indian  land? 

166.112  Must  I  comply  with  any  standards 
of  conduct  if  I  am  granted  a  permit? 

166.113  Will  the  BIA  notify  the  permittee  of 
any  change  in  land  title  status? 

166.114  When  is  a  decision  by  the  BIA 
regarding  a  permit  effective? 

Obtaining  a  Permit 

166.115  How  can  I  find  Indian  land 
available  for  grazing? 

166.116  Who  is  responsible  for  permitting 
Indian  land? 

166.117  How  do  I  acquire  a  permit  on 
Indian  land? 

166.118  How  do  I  acquire  a  permit  through 
tribal  allocation? 

1 66. 1 1 9  How  do  I  acquire  a  permit  through 
negotiation? 

166.120  What  are  the  basic  steps  for 
acquiring  a  permit  through  negotiation? 

166.121  Can  I  negotiate  a  contract  with  an 
Indian  landowner  to  permit  land  at  a 
future  date? 

166.122  How  do  I  acquire  an  advertised 
permit  through  competitive  bidding? 

166.123  Are  there  standard  permit  forms? 

Permit  (Leasehold)  Mortgage 

166.124  Can  I  use  a  permit  as  collateral  for 
a  loan? 

166.125  What  factors  does  the  BIA  consider 
when  reviewing  a  leasehold  mortgage? 

166.126  May  a  permittee  voluntarily  assign 
a  leasehold  interest  under  an  approved 
encumbrance? 

166.127  May  the  holder  of  a  leasehold 
mortgage  assign  the  leasehold  interest 
after  a  sale  or  foreclosure  of  an  approved 
encumbrance? 

Non-trust  Interest 

166.128  May  the  Secretary  grant  or  approve 
a  permit  for  non-trust  interests  in  Indian 
land? 

166.129  Are  non-trust  interests  in  Indian 
land  included  in  a  permit? 

166.130  How  will  a  permittee  know  there 
arenon-trust  interests  in  Indian  land? 

166.131  From  whom  must  a  permittee 
permit  a  non-trust  interest? 

166.132  Is  the  non-trust  interest  shown  in  a 
permit  of  Indian  land? 

166.133  How  much  rent  is  due  for  the  non- 
trust  interest? 

166.134  May  a  grazing  rental  payment  made 
by  a  permittee  to  the  BIA  or  to  an  Indian 
landowner  include  payment  for  any  non- 
trust  interest? 


166.135  Will  the  BIA  grant  or  approve  a 
permit  on  a  fractionated  tract  that  is 
subject  to  a  life  estate  held  by  the  owner 
of  a  non-trust  interest? 

Modifying  a  Permit 

166.136  How  can  Indian  land  be  removed 
from  an  existing  permit? 

166.137  How  will  the  BIA  provide  notice  if 
Indian  land  is  removed  from  an  existing 
permit? 

166.138  Other  than  to  remove  land,  how 
can  a  permit  be  amended,  modifled, 
assigned,  transferred,  or  subpermitted? 

Subpart  C — Land  and  Operations 
Management 

166.200  How  is  Indian  agricultural  land 
managed? 

166.201  How  is  Indian  land  for  grazing 
purposes  described? 

166.202  How  is  a  range  unit  created? 

166.203  Can  more  than  one  tract  of  Indian 
land  be  combined  into  one  permit? 

166.204  When  is  grazing  capacity 
determined? 

166.205  Will  grazing  capacity  be  increased 
if  I  graze  adjacent  trust  or  non-trust 
rangelands  not  covered  by  the  permit? 

166.206  What  livestock  can  I  graze  on 
permitted  Indian  land? 

166.207  What  must  a  jjermittee  do  to 
protect  livestock  from  exposure  to 
disease? 

Improvements 

166.208  Can  improvements  be  constructed 
on  permitted  Indian  land? 

166.209  What  happens  to  improvements 
constructed  on  Indian  lands  when  the 
permit  has  been  terminated? 

Managemt  ri!  Hi,,ris  and  Environmental 
Compliance 

166.210  Is  an  agricultiu^l  resource 
management  plan  required? 

166.211  Is  a  conservation  plan  required? 

166.212  Is  environmental  compliance 
required? 

Subpart  D— Tribal  Policies  and  Laws 
Pertaining  to  Permits 

166.300  What  tribal  policies  will  we  apply 
to  permitting  on  Indian  agricultural 
lands? 

166.301  May  individual  Indian  landowners 
exempt  their  land  from  tribal  policies  for 
permitting  on  Indian  agricultiiral  lands? 

166.302  Do  tribal  laws  apply  to  permits? 

166.303  What  notifications  are  required  that 
tribal  laws  apply  to  permits  on  Indian 
agricultural  lands? 

166.304  Who  enforces  tribal  laws  pertaining 
to  Indian  agricultural  land? 

Subpart  E— Grazing  Rental  Rates 

Rental  Rate  Determination  and  Adjustment 

166.400  Who  establishes  grazing  rental 
rates? 

166.401  How  does  the  Secretary  establish 
grazing  rental  rates? 

166.402  Why  must  the  Secretary  determine 
the  fair  annual  rental  of  Indian  land? 

166.403  Will  the  Secretary  ever  grant  or 
approve  a  permit  at  less  than  fair  annual 
rental? 


166.404  Whose  grazing  rental  rate  will  be 
applicable  for  a  permit  on  tribal  land? 

166.405  Whose  grazing  rental  rate  will  be 
applicable  for  a  permit  on  individually 
owned  Indian  land? 

166.406  Whose  grazing  rental  rate  will  be 
applicable  for  a  permit  on  government 
land? 

166.407  If  a  range  unit  consists  of  tribal  and 
individually  owned  Indian  lands,  what 
is  the  grazing  rental  rate? 

166.408  Can  tribal  members  graze  livestock 
that  they  do  not  own  on  tribal  land  at  the 
grazing  rental  rate  established  for  tribal 
members? 

166.409  Is  the  grazing  rental  rate 
established  by  the  BIA  adjusted 
periodically? 

Rental  Payments 

166.410  How  is  my  grazing  rental  payment 
determined? 

166.41 1  When  do  I  pay  grazing  rental 
payments? 

166.412  When  is  a  grazing  rental  payment 
late? 

166.413  Will  a  permittee  be  notified  when 
a  grazing  rental  payment  is  due? 

166.414  If  a  permittee  does  not  receive 
notice  that  a  grazing  rental  payment  is 
due  must  the  scheduled  payment  still  be 
made? 

166.415  What  will  the  BL\  do  to  collect 
grazing  rental  payments  that  are  not 
made  in  accordance  with  the  terms  of  a 
permit? 

166.416  Will  I  have  to  pay  a  penalty  for  late 
grazing  rental  payments? 

166.417  What  forms  of  grazing  rental 
payments  are  acceptable? 

166.418  To  whom  are  grazing  rental 
payments  made? 

166.419  May  a  permittee  send  a  grazing 
rental  payment  directly  to  the  Indian 
landowner? 

166.420  Does  the  BIA  accept  partial 
payment  for  a  grazing  rental  payment 
due? 

166.421  May  a  permittee  make  a  grazing 
rental  payment  in  advance  of  the  due 
date? 

166.422  May  an  individual  Indian 
landowner  modify  the  terms  of  the 
permit  on  a  fractionated  tract  for  advance 
grazing  rental  payment? 

Compensation  to  Indian  Landowners 

166.423  What  does  the  BIA  do  with  grazing 
rental  payments  received  from 
permittees? 

166.424  How  do  Indian  landowners  receive 
grazing  rental  payments  that  the  BIA  has 
received  from  perm '"tees? 

166.425  How  will  the  rent  be  distributed  if 
the  permit  cover?  more  than  one  tract  of 
land  with  different  owners? 

Subpart  F — Administrative  and  Tribal  Fees 

166.500  Are  there  administrative  fees  for  a 
permit? 

166.501  How  are  administrative  fees 
determined? 

166.502  Are  administrative  fees  refundable? 

166.503  May  the  Secretary  waive 
administrative  fees? 
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166.504     Are  there  any  other  administrative 
or  tribal  fees,  taxes,  or  assessments  that 

must  be  paid? 

Subpart  G — Bonding  and  Insurance 
Requirements 

166.600  Must  a  permittee  provide  a  bond 
for  a  permit? 

166.601  How  is  the  amount  of  the  bond 
determined? 

166.602  What  form  of  bonds  will  the  BIA 
accept? 

166.603  If  cash  is  submitted  as  a  bond,  how 
is  it  administered? 

166.604  Is  interest  paid  on  a  cash 
performance  bond? 

166.605  Are  cash  performance  bonds 
refunded? 

166.606  Is  insurance  required  for  a  permit? 

166.607  What  types  of  insurance  may  be 
required? 

Subpart  H — Permit  Violations 

166.700  What  permit  violations  are 
addressed  by  this  subpart? 

166.701  How  will  the  Secretary  enforce 
compliance  with  permit  provisions? 

166.702  What  happens  if  a  violation  of  a 
permit  occurs? 

166.703  What  will  a  written  notice  of  a 
violation  contain? 

166.704  Can  a  determination  of  violation  be 
contested? 

166.705  What  happens  to  a  bond  if  a 
violation  occurs? 

166.706  What  happens  if  a  permit  violation 
is  not  cured? 

166.707  If  a  violation  is  not  cured,  what 
may  an  Indian  landowner  do? 

166.708  Can  the  Secretary  take  emergency 
action  without  prior  notice  if  the 
permitted  premises  are  being  damaged? 

166.709  What  rights  does  a  permittee  have 
if  the  Secretary  takes  emergency  action 
under  this  subpart? 

Subpart  I — Trespass 

166.800  What  is  trespass? 

166.801  What  is  the  BIA's  trespass  policy? 

166.802  Who  can  enforce  this  subpart? 

Notification 

166.803  How  are  trespassers  notified  of  a 
trespass  determination? 

166.804  What  can  I  do  if  I  receive  a  trespass 
notice? 

166.805  Who  else  will  the  BIA  notify? 

Actions 

166.806  What  actions  does  the  BIA  take 
against  trespassers? 

166.807  When  will  we  impound 
unauthorized  livestock  or  other 
property? 

166.808  How  are  trespassers  notified  if  their 
unauthorized  livestock  or  other  property 
are  to  be  impounded? 

166.809  What  happens  after  my 
unauthorized  livestock  or  other  property 
are  impounded? 

166.810  How  do  I  redeem  my  impounded 
livestock  or  other  property? 

166.811  How  will  the  sale  of  impounded 
livestock  or  other  property  be 
conducted? 


Penalties,  Damages,  and  Costs 

166.812  What  are  the  penalties,  damages, 
and  costs  payable  by  trespassers  on 
Indian  agricultural  land? 

166.813  How  will  the  BIA  determine  the 
value  of  forage  or  crops  consumed  or 
destroyed? 

166.814  How  will  the  BIA  determine  the 
value  of  the  property  illegally  used  or 
removed? 

166.815  How  will  the  BIA  determine  the 
amount  of  damages  to  Indian  agricultural 
land? 

166.816  How  will  the  BIA  determine  the 
costs  associated  with  enforcement  of  the 
trespass? 

166.817  What  happens  if  I  do  not  pay  the 
assessed  penalties,  damages  and  costs? 

166.818  How  are  the  proceeds  &x)m  trespass 
distributed? 

166.819  What  happens  if  the  BIA  does  not 
collect  enough  money  to  satisfy  the 
penalty? 

Subpart } — Appeals 

166.900    Can  decisions  by  the  BIA  be 
appealed? 

Subpart  K — Records 

166.1000    Who  owns  records  associated 
with  this  part? 

Subpart  L — Agriculture  Education, 
Education  Assistance,  Recruitment,  and 
Training 

166.1100  How  are  the  Indian  agriculture 
education  programs  operated? 

166.1101  How  will  the  BIA  select  an 
agriculture  intern? 

166.1102  How  can  I  become  an  agriculture 
educational  employment  student? 

166.1103  How  can  I  get  an  agriculture 
scholarship? 

166.1104  What  is  agriculture  education 
outreach? 

166.1105  Who  can  get  assistance  for 
postgraduate  studies? 

166.1106  What  can  happen  if  we  recruit 
you  after  graduation? 

166.1107  Who  can  be  an  intern? 

166.1108  Who  can  participate  in  continuing 
education  and  training? 

166.1109  What  are  my  obligations  to  the 
BIA  after  I  participate  in  an  agriculture 
education  program? 

166.1110  What  happens  if  I  do  not  hilfill 
my  obligation  to  the  BIA? 

Authority:  5  U.S.C.  301;  R.S.  463.  25  U.S.C. 
2;  R.S.  465,  25  U.S.C.  9;  Sec.  6,  96  Stat.  986, 
25  U.S.C.  466.  hiterpret  or  apply  R.S.  2078, 
25  U.S.C.  68:  R.S.  2117,  25  U.S.C.  179;  Sec. 
3,  26  Stat.  795,  25  U.S.C.  397;  Sec  1.  28  Stat. 
305,  25  U.S.C.  402;  Sec.  4,  36  Stat.  856,  25 
U.S.C.  403;  Sec.  1;  39  Stat.  128,  25  U.S.C. 
394;  Sec.  1,  41  Stat.  1232,  25  U.S.C.  393; 
Sees.  16,  17,  48  SUt.  987,  988,  25  U.S.C.  476, 
477;  Sees.  1,  2,  4,  5,  6.  69  Stat.  539,  540.  25 
U.S.C.  415,  415a,  415b,  415c,  415d,  25  U.S.C. 
3701,  3702,  3703,  3711.  3712,  3713,  3714. 
3731.  3732,  3733.  3734.  3741.  3742,  3743. 
3744,  3745,  107  Stat.  2011. 


Subpart  A — Purpose,  Policy,  and 
Definitions 

§166.1     What  is  the  purpose  of  this  part? 

(a)  The  purpose  of  this  part  is  to 
describe  the  authorities,  policies,  and 
procedures  the  Secretary  uses  to 
approve,  grant,  and  administer  a  permit 
for  grazing  on  tribal  land,  individually 
owned  Indian  land,  or  government  land. 

(b)  If  the  Secretar>''s  approval  is  not 
required  for  a  permit,  these  regulations 
will  not  apply. 

(c)  Nothing  contained  in  the  permit 
will  operate  to  delay  or  prevent  a 
termination  of  the  Secretary's  trust 
responsibility  with  respect  to  the  Indian 
land  by  the  issuance  of  a  fee  patent  or 
otherwise  during  the  term  of  the  permit. 

§166.2     What  terms  do  I  need  to  know? 

Adult  means  an  individual  Indian 
who  is  18  years  of  age  or  older. 

Agency  means  the  agency  or  field 
office  or  any  other  designated  office  in 
the  Bureau  of  Indian  Affairs  (BIA) 
having  jurisdiction  over  trust  or 
restricted  property  or  money. 

Agricultural  product  means: 

(1)  Crops  grown  under  cultivated 
conditions  whether  used  for  personal 
consumption,  subsistence,  or  sold  for 
commercial  benefit; 

(2)  Domestic  livestock,  including 
cattle,  sheep,  goats,  horses,  buffalo, 
swine,  reindeer,  fowl,  or  other  animals 
specifically  raised  and  used  for  food  or 
fiber  or  as  a  beast  of  burden; 

(3)  Forage,  hay,  fodder,  food  grains, 
crop  residues  and  other  items  grown  or 
harvested  for  the  feeding  and  care  of 
livestock,  sold  for  commercial  profit,  or 
used  for  other  purposes;  and 

(4)  Other  marketable  or  traditionally 
used  materials  authorized  for  removal 
from  Indian  agricultural  lands. 

Agricultural  resource  management 
plan  means  a  ten  year  plan  developed 
through  the  public  review  process 
specifying  the  tribal  management  goals 
and  objectives  developed  for  tribal 
agricultiural  and  grazing  resources.  Plans 
developed  and  approved  under 
AIARMA  will  govern  the  management 
and  administration  of  Indian 
agricultural  resources  and  Indian 
agricultvu'al  lands  by  the  Secretary  and 
Indian  tribal  governments. 

AIARMA  means  American  Indian 
Agricultural  Resources  Management  Act 
of  December  3,  1993  (107  Stat.  2011,  25 
U.S.C.  3701  et  seq.).  and  amended  on 
November  2.  1994  (108  Stat.  4572). 

Appeal  bond  means  a  type  of  bond 
that  guarantees  payment  of  an  amount 
owed  after  the  completion  of  an  appeal 
process. 

Approving/approval  means  the  action 
taken  by  the  BIA  to  approve  a  permit. 
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Assign  means  to  transfer  the  contract 
rights  in  a  permit  for  use  of  Indian  land 
to  an  individual,  company,  corporation 
or  partnership  in  exchange  for 
compensation  or  other  consideration. 

Assignee  means  the  person  to  whom 
the  contract  rights  for  use  of  Indian  land 
were  assigned. 

Allocation  meems  the  apportionment 
of  grazing  privileges  without 
competition  to  tribal  members  or  tribal 
entities,  including  the  tribal  designation 
of  permittees  and  the  number  and  kind 
of  livestock  to  be  grazed. 

Animal  Unit  Month  (AUM)  means  the 
amount  of  forage  required  to  sustain  one 
cow  or  one  cow  with  one  calf  for  one 
month. 

Bond  means  an  agreement  in  writing 
in  which  a  surety,  or  an  obligor  for  a 
personal  bond,  guarantees  performance 
or  compliance  with  the  permit  terms. 

BIA  means  the  Bureau  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

Conservation  plan  means  a  statement 
of  management  objectives  for  grazing, 
including  contract  stipulations  defining 
required  uses,  operations,  and 
improvements.  A  conservation  plan  will 
be  developed  with  the  permittee  and 
reviewed  by  us  on  an  annual  basis. 
Day  means  a  calendar  day  unless 
otherwise  specified. 

Encumbrance  means  mortgage,  deed 
of  trust  or  other  instrument  which 
secures  a  debt  owed  by  a  permittee  to 
a  lender  or  other  holder  of  a  leasehold 
mortgage  on  the  permit  interest. 

Fair  annual  rental  means  a  reasonable 
annual  return  on  fair  market  value,  as 
this  value  may  be  determined  by 
appraisal,  advertisement,  competitive 
bidding,  negotiation,  or  any  other 
appropriate  method  in  accordance  with 
Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP). 

Farmland  means  Indian  land, 
excluding  Indian  forest  land,  that  is 
used  for  production  of  food,  feed,  fiber, 
forage,  and  seed,  oil  crops,  or  other 
agricultural  products,  and  may  be  either 
dr\-  land,  irrigated  land,  or  irrigated 
pasture. 

Fractionated  tract  means  a  parcel  of 
Indian  land  with  more  than  one  owner. 

Government  land  means  the  surface 
estate  of  a  tract  of  land,  or  any  interest 
therein,  which  is  acquired  or  reserved 
by  the  United  States  for  the  Bureau  of 
Indian  .Affairs  administrative  purposes. 
Indian  land  is  not  government  land. 

Grant/ grantmg  means  the  process  of 
agreeing  or  consenting  to  a  permit. 

Grazing  capacitv  means  the  maximum 
sustainable  number  of  livestock  that 
may  be  grazed  on  a  defined  area  and 
within  a  defined  period,  usually 


expressed  in  Animal  Unit  Month 
(AUM). 

Grazing  rental  payment  means  the 
total  of  the  grazing  rental  rate  multiplied 
by  the  number  of  AUMs  or  acres  in  the 
permit. 

Grazing  rental  rate  means  the  amount 
you  must  pay  for  an  AUM  or  acre  based 
on  the  fair  annual  rental. 

I/You  means  the  person  to  whom 
these  regulations  directly  apply. 

Immediate  family  means  the  spouse, 
brothers,  sisters,  lineal  ancestor,  or 
lineal  descendant  of  Indian  blood. 

In  loco  parentis  means  the  person 
whom  the  BIA  recognizes  as  standing  in 
place  of  a  parent. 

Indian  agricultural  land  means  Indian 
land,  including  farmland  and  rangeland, 
excluding  Indian  forest  land  (except 
where  authorized  grazing  occurs)  that  is 
used  for  production  of  agricultural 
products,  and  Indian  lands  occupied  by 
industries  that  support  the  agricultural 
community,  regardless  of  whether  a 
formal  inspection  and  land 
classification  has  been  conducted. 

Indian  land  means:  (1)  The  surface 
estate  (non-mineral)  of  a  tract  of  land,  or 
any  interest  therein,  which  is  held  by 
the  United  States  in  trust  for  a  tribe  or 
an  individual  Indian;  or  (2)  A  tract  of 
land,  or  any  interest  therein,  which  is 
cwned  by  a  tribe  or  an  individual  Indian 
subject  to  federal  restrictions  against 
alienation  or  enciunbrance. 

Indian  landowner  means  an  Indian 
tribe  or  individual  Indian  who  owns  an 
interest  in  Indian  land. 

Individually  ovmed  Indian  land 
means  Indian  land  or  an  interest  therein 
owned  by  an  individual  Indian. 

Integrated  resource  management  plan 
means  the  plan  developed  pursuant  to 
the  process  used  by  tribal  governments 
to  assess  available  resources  and  to 
provide  identified  holistic  management 
objectives  that  include  qualitv  of  life, 
production  goals,  and  landscape 
description  of  all  designated  resoiux;es 
that  may  include  (but  not  limited  to) 
water,  fish,  wildlife,  forestry, 
agricultiu-e,  minerals,  and  recreation,  as 
well  as  cultural,  community,  and 
municipal  resources,  and  may  include 
any  previously  adopted  tribal  codes  and 
plans  related  to  such  resources. 

Irrevocable  letter  of  credit  means  an 
arrangement,  with  specified  conditions, 
including  the  incapability  of  being 
recalled  or  revoked,  whereby  a  bank 
agrees  to  substitute  its  credit  for  a 
customer's. 

Majority  interest  means  the  total 
amount  of  tribal  and/or  Indian  land 
ownership  interest  that  is  more  than  50 
percent  of  the  entire  ownership  in  the 
land. 


Irrevocable  letter  of  credit  means  an 
arrangement,  with  specified  conditions, 
including  the  incapability  of  being 
recalled  or  revoked,  whereby  a  bank 
agrees  to  substitute  its  credit  for  a 
customer's. 

Majority  interest  means  the  total 
amount  of  tribal  and/or  Indian  land 
ownership  interest  that  is  more  than  50 
percent  of  the  entire  ownership  in  the 
land. 

Minor  means  an  individual  who  is  not 
1 8  years  of  age  or  older. 

Negotiable  treasury  securities  means 
seciu-ities  issued  by  the  Treasury 
Department  of  the  United  States. 
Non  compos  mentis  means  an 
individual  who  has  been  found  by  a 
court  of  competent  jurisdiction,  based 
on  established  criteria  that  include  a 
medical  or  psychological  evaluation,  to 
be  of  unsoimd  mind  or  incapable  of 
transacting  or  conducting  business  and 
managing  his  or  her  own  affairs. 

Non-trust  interest  means  an 
undivided  interest  in  Indian  land  that  is 
owned  in  fee  simple,  rather  than  in  trust 
or  restricted  status. 

Permit  means  a  contract  which  grants 
the  right  to  possess,  use,  and  enjoy 
Indian  land  for  grazing  purpose  and 
duration  in  exchange  for  compensation 
or  other  consideration,  but  which  can  be 
revoked. 

Permittee  means  an  individual, 
company,  corporation,  or  partnership, 
who  has  entered  into  a  permit  for 
grazing  on  tribal,  individually  owTied 
Indian,  and/or  government  lands  in 
exchange  for  compensation. 

Range  unit  means  rangelands 
consolidated  to  form  a  imit  of  land  for 
the  management  and  administration  of 
grazing  under  a  permit.  A  range  unit 
may  consist  of  a  combination  of  tribal, 
individually  owned  Indian,  and/or 
government  land. 

Rangeland  means  Indian  land, 
excluding  Indian  forest  land,  on  which 
native  vegetation  is  predominantly 
grasses,  grass-like  plants,  half-shrubs  or 
shrubs  suitable  for  grazing  or  browsing 
use,  and  includes  lands  re- vegetated 
nat\u-ally  or  artificially  to  provide  a 
forage  cover  that  is  managed  as  native 
vegetation. 

Restricted  land  means  land  for  which 
a  tribe  or  individual  Indian  holds  fee 
simple  title  subject  to  limitations  or 
restriction  against  alienation  or 
encumbrance  as  set  forth  in  the  title  or 
by  operation  of  law  or  both. 

Secretary  means  the  Secretary  of  the 
Interior  or  an  authorized  representative; 
it  also  means  a  tribe  or  tribal 
organization  if  that  entity  is 
administering  specific  programs, 
functions  services  or  activities, 
previously  administered  by  the 
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Secretary  of  the  Interior,  but  now 
authorized  under  a  Self-Determination 
Act  contract  (piu-suant  to  25  U.S.C.  450f) 
or  a  Self-Governance  compact  (pursuant 
to  25  U.S.C.  558cc).  Such  tribal 
authority  does  not  include  inherently 
federal  functions. 

Subpermit  means  a  permit  granted  by 
a  permittee  of  all  or  part  of  the 
permitted  property  for  a  period  up  to 
the  expiration  date  of  the  initial  permit. 

Surety  means  one  who  guarantees  the 
performance,  default  or  debt  of  another. 

Sustained  yield  means  the  yield  of 
agricultural  products  that  a  unit  of  land 
can  produce  continuously  at  a  given 
level  of  use. 

Trespass  means  any  imauthorized 
occupancy,  use  of,  or  action  on  Indian 
agricultural  lands. 

Tribal  land  means  land  for  which  the 
United  States  holds  fee  title  in  trust  for 
the  benefit  of  a  tribe,  and  includes 
assignments  of  tribal  land. 

Tribal  law  means  the  body  of  non- 
federal law  that  governs  tribal  lands  and 
activities,  and  includes  ordinances  or 
other  enactments  by  a  tribe,  tribal 
constitutions,  tribal  court  rulings  and 
tribal  common  law. 

Trust  land  means  land,  or  an  interest 
therein,  for  which  the  United  States 
holds  fee  title  in  trust  for  the  benefit  of 
a  tribe  or  an  individual  Indian. 

Undivided  interest  means  that  the 
interest  of  co-owners  is  in  the  entire 
property  and  that  such  interest  is 
indistinguishable.  The  interest  has  not 
been  divided  out  from  the  whole  parcel. 
(Example:  If  you  own  Vt  interest  in  160 
acres,  you  do  not  own  an  identifiable  40 
acre  tract.  You  own  V*  of  the  whole  160 
acres  because  youi  Vt  interest  has  not 
been  divided  out  fi-om  the  whole  160 
acres.) 

Us/We/Our  means  the  Secretary  as 
defined  in  this  section. 

Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP)  means  the 
standards  promulgated  by  the  Appraisal 
Institute  which  establish  requirements 
and  procedures  for  professional  real 
property  appraisal  practice. 
,    Written  notice  means  actual  written 
letter  mailed  by  way  of  United  States 
mail,  certified  return  receipt  requested, 
postage  prepaid,  or  hand  delivered 
letter. 

Subpart  B — Permit  Requirements 

Cieneral  Requirt'ments 

§  166.100     Must  Indian  owners  of  Indian 
land  obtain  a  fjermit  before  using  land  for 
grazing  purposes? 

(a)  Indian  landowners  who  ovra  100 
percent  (%)  of  a  tract  of  land  are  not 
required  to  obtain  a  permit. 


(b)  If  an  Indian  landowner  does  not 
ov«i  100  percent  (%)  of  a  tract  of  land 
and  wants  to  use  the  land  for  grazing 
purposes,  a  permit  must  be  obtained 
from  the  co-owners  of  the  tract  of  land. 

§  166.101     Must  parents  or  guardians  of 
Indian  minors  who  own  Indian  land  obtain 
a  permit  before  using  land  for  grazing 
purposes'' 

Parents,  guardians,  or  other  persons 
standing  in  loco  parentis  need  not 
obtain  a  permit  for  Indian  lands  owned 
by  their  minor  Indian  children  if: 

(a)  Those  minor  children  own  100 
percent  (%)  of  the  land:  and 

(b)  The  minor  children  directly 
benefit  from  the  use.  We  may  require 
the  user  to  provide  evidence  of  a  direct 
benefit  to  the  minor  children.  When  one 
of  the  minor  children  becomes  an  adult, 
a  permit  must  be  obtained  from  the 
former  minor  child  for  the  use  to 
continue. 

§  1 66.1 02    Who  can  grant  a  permit? 

(a)  Tribes  grant  permits  of  tribal  land, 
including  any  tribally-owned  undivided 
interest(s)  in  a  fractionated  tract.  A 
permit  granted  by  the  tribe  must  be 
approved  by  us,  unless  the  permit  is 
authorized  by  a  charter  approved  by  us 
under  25  U.S.C.  477,  or  unless  our 
approval  is  not  required  under  other 
applicable  federal  law.  In  order  to 
permit  tribal  land  in  which  tlje 
beneficial  interest  has  been  assigned  to 
another  party,  the  assignee  and  the  tribe 
must  both  grant  the  permit,  subject  to 
our  approval. 

(b)  Individual  Indian  landowTiers  may 
grant  a  permit  of  their  own  land, 
including  their  undivided  interest  in  a 
fractionated  tract,  subject  to  qui 
approval.  Except  as  otherwise  provided 
in  this  part,  these  landowners  may 
include  the  ovvmer  of  a  life  estate 
holding  100  percent  (%}  interest  in  the 
permit  tract. 

(c)  We  may  grant  a  permit  on  behalf 
of: 

(1)  An  individual  Indian  landowner 
as  provided  in  §  166.103;  and 

(2)  Tribes  that  give  us  written 
authority  to  grant  permits  on  their 
behalf. 

(d)  We  will  grant  permits  on 
Government  lands 

§166.103    Who  may  represent  an  individual 
Indian  landowner  in  granting  a  permit? 

The  following  mdividuals  or  entities 
may  represent  an  individual  Indian 
landowner  in  granting  a  permit: 

(a)  An  adult  acting  on  behcdf  of: 

(1)  His  or  her  minor  children;  or 

(2)  Other  minor  children  to  whom  the 
adult  stands  in  loco  parentis  who  do  not 
have  a  guardian  or  other  legal 
representative; 


(b)  A  guardian,  conservator,  or  other 
fiduciary  appointed  by  a  court  of 
competent  jurisdiction  to  act  on  behalf 
of  an  individual  Indian  landowner; 

(c)  An  adult  or  legal  entity  who  has 
been  given  a  written  power  of  attorney 
that: 

(1)  Meets  all  of  the  formal 
requirements  of  any  applicable  tribal  or 
state  law; 

(2)  Identifies  the  attorney-in-fact  and 
the  land  to  be  permitted;  and 

(3)  Describes  the  scope  of  the  power 
granted  and  any  limits  thereon. 

(d)  The  BLA  acting  on  behalf  of: 

(1)  An  individual  who  is  non  compos 
mentis; 

(2)  An  orphaned  minor; 

(3)  An  individual  Indian  landov«ier 
who  has  granted  us  written  authority  to 
permit  his  or  her  land; 

(4)  The  undetermined  heirs  and 
devisees  of  a  deceased  Indian 
landowner; 

(5)  An  Indian  landowner  whose 
whereabouts  are  unknown  to  us  cdter  a 
reasonable  attempt  is  made  to  locate  the 
owner; 

(6)  The  Indian  landowners  of  a 
fractionated  tract  who: 

(i)  Have  received  actual  notice  of  our 
intent  to  grant  a  permit  on  their  behalf; 
and 

(ii)  Are  unable  to  agree  upon  a  permit 
during  the  three  month  negotiation 
period  following  the  notice; 

(7)  The  owners  of  a  minority  interest 
in  the  Indian  ownership  of  a 
fractionated  tract  of  Indian  agricultiual 
land  when  the  majority  interest  has 
consented,  as  long  as  the  minority 
interest  owners  receive  fair  annual 
rental; 

(8)  The  owners  of  "highly  fractionated 
undivided  heirship  lands,"  for 
agricidtural  permits,  under  166.300;  or 

(9)  The  individual  Indian  owners  of 
fractionated  Indian  land,  when 
necessary  to  protect  the  interests  of  the 
individual  Indian  landowners. 

§166.104     May  an  emancipated  minor  grant 
a  permif 

No.  An  emancipated  minor,  a  person 
who  is  under  18  years  of  age  and 
declared  by  a  coiul  of  competent 
jurisdiction  to  be  an  adult  for  certain 
purposes,  mav  not  erant  a  permit. 

§166.105     What  requirements  apply  to  a 
permit  on  a  fractionated  tract? 

(a)  The  uvvners  of  a  majority  interest 
in  the  Indian  ownership  of  a 
fractionated  tract  may  grant  a  permit 
without  giving  prior  notice  to  the 
minority  owners  as  long  as  the  minority 
interest  owners  receive  fair  annual 
rental.  We  must  approve  the  permit. 

(b)  We  may  grant  a  permit  on  behalf 
of  all  owners  of  a  fractionated  tract  as 
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long  as  the  owners  receive  fair  annual 
rental.  Before  granting  such  a  permit,  we 
may  offer  a  preference  right  to  any 
Indian  owner  who: 

(1)  Possesses  the  entire  tract; 

(2)  Submits  a  written  offer  to  permit 
the  land,  subject  to  any  required  or 
negotiated  terms  and  conditions,  prior 
to  our  granting  a  permit  to  another 
party;  and 

(3)  Provides  any  supporting 
documents  needed  to  demonstrate  the 
ability  to  perform  all  of  the  permittee's 
obligations  under  the  proposed  permit. 

§166,106     What  provisions  rnus!  be 
contained  m  a  permit? 

A  permit,  at  a  minimum,  must 
include: 

(a)  Authorized  use(s); 

(b)  Prohibited  use(s); 

(c)  Prohibition  against  creating  a 
nuisance,  any  illegal  activity,  and 
negligent  use  or  waste  or  resources; 

(d)  Numbers  and  types  of  livestock 
allowed; 

(e)  Season(s)  of  use; 

(f)  Grazing  rental  rate; 

(g)  Administrative  fees; 
(h)  Tribal  fees,  if  applicable; 
(i)  Payment  methodology; 
(j)  Location  of  range  unit; 
(k)  Animal  identification 

requirements; 

(1)  A  description  (preferably  a  legal 
description)  of  the  permitted  area; 

(m)  Term  of  permit; 

(n)  Conditions  for  making 
improvements,  if  any;  and 

(o)  A  right  of  entry  by  the  Secretary 
for  purposes  of  inspection  or 
enforcement  purposes. 

§166.107    How  long  is  a  permit  term? 

(a)  The  duration  must  be  reasonable 
given  the  purpose  of  the  permit  and  the 
level  of  investment  required  by  the 
permittee  to  place  the  property  into 
productive  use. 

(b)  We  will  not  grant  or  approve  a 
permit  more  than  12  months  before  its 
beginning  date. 

(c)  On  behalf  of  the  undetermined 
heirs  of  an  individual  Indian  decedent 
owning  100  percent  (%)  interest  in  the 
land,  we  will  grant  or  approve  permits 
for  a  maximum  term  of  two  years. 

(d)  Permits  granted  for  agricultural 
purposes  will  not  usually  exceed  ten 
years.  A  term  longer  than  ten  years,  but 
not  to  exceed  25  years  unless  authorized 
by  other  federal  law,  may  be  authorized 
when  a  longer  term  is  determined  by  us 
to  be  in  the  best  interest  of  the  Indian 
landowners  and  when  such  perniit 
requires  substantial  investment  in  the 
development  of  the  lands  by  the 
permittee. 

(e)  A  tribe  may  determine  the 
duration  of  permits  composed  entirely 


of  its  tribal  land  or  in  combination  with 
govenunent  land,  subject  to  the  same 
limitations  provided  in  paragraph  (d)  of 
this  section. 

(f)  A  permit  may  be  extended  only  by 
renewal  or  extension  as  defined  in  the 
permit.  Permits  may  provide  multiple 
options  for  termination. 

(g)  A  permit  will  specify  the 
beginning  and  ending  dates  of  the  term 
allowed,  as  well  as  any  option  to  renew, 
extend,  or  terminate. 

§166  ■'08     Are  permits  'ecoroea? 

All  permits  on  Indian  land  in  excess 
of  one  year  must  be  recorded. 

§  166.1 09    Wtiere  are  permits  recorded? 

Permits  are  recorded  in  the 
appropriate  BLA  Land  Titles  and 
Records  Officp 

§166.110     Who  !S  responsible  'o-  -eco'ding 
permits? 

We  are  responsible  for  ensimng  that 
all  permits  we  approve  or  grant  are 
recorded  in  the  Land  Titles  and  Records 
Office.  Tribes  must  record  those  permits 

not  requiring  our  approval. 

§  '56,111     When  may  a  permfttee  taKe 
possession  of  permitted  Indian  ■anc'' 

The  permittee  may  take  possession  of 
permitted  Indian  land  on  the  date 
specified  in  the  permit  as  the  beginning 
date  of  the  term,  but  not  before  we 
approve  the  permit. 

5  ■'  66  11 2     Must  t  comply  with  any 
standards  of  conduct  if  I  am  granted  a 

permit" 

Yes.  Permittees  are  expected  to: 

(a)  Conduct  grazing  operations  in 
accordance  with  the  principles  of 
sustained  yield  management, 
agricultural  resource  management 
plaiming,  sound  conservation  practices, 
and  other  community  goals  as  expressed 
in  tribal  laws,  agricultiu-al  resource 
management  plans,  and  similar  sources. 

(b)  Comply  with  all  applicable  laws, 
ordinances,  rules,  regulations,  and  other 
legal  requirements.  You  must  also  pay 
all  applicable  penalties  if  you  do  not 
comply. 

(c)  Fulfill  all  financial  obligations  of 
your  permit  owed  to  the  Indian 
landowners  and  the  United  States. 

(d)  Conduct  only  those  activities 
authorized  by  the  permit. 

§166.113     Will  the  BIA  notify  the  permittee 
of  any  change  in  land  title  status? 

"i  es.  We  will  notify  the  permittee  if  a 
fee  patent  is  issued  or  if  restrictions  are 
removed,  but  the  permit  continues  in 
effect  for  its  term.  After  we  notify  the 
permittee  our  obligation  under  166.303 
and  this  section  ceases. 


§166.114    When  is  a  decision  by  the  BIA 
regarding  a  permit  effective? 

A  decision  by  the  BIA  regarding  a 
permit  is  effective  30  days  after  the 
issuance  of  the  decision  document  and 
exhaustion  of  all  appeal  rights. 

Obtaining  a  Permit 

§  166.1 15    How  can  I  find  Indian  land 
available  for  grazing? 

You  may  contact  a  local  BL\  office  or 
tribal  office  to  determine  what  Indian 
land  may  be  available  for  grazing 
permits. 

§166.116     Who  is  responsible  for 
permitting  Indian  land? 

The  Indian  landowner  is  primarily 
responsible  for  permitting  Indian  land, 
with  the  assistance  and  approval  of  the 
Secretary  except  where  otherwise 
provided  by  law.  You  may  contact  the 
local  BLA  or  tribal  office  for  assistance 
in  obtaining  a  permit  for  grazing 
purposes  on  Indian  land. 

§  166.1 17    How  do  I  acquire  a  permit  on 
Indian  land? 

(a)  A  tribe  may  permit  tribal  land 
through  tribal  allocation,  negotiation,  or 
advertisement.  We  must  approve  all 
permits  of  Indian  land  in  order  for  the 
permit  to  be  valid. 

(b)  We  will  grant  permits  through 
negotiation  or  advertisement  for  range 
imits  containing,  in  whole  or  part, 
individually  owned  Indian  land  and 
range  imits  that  consist  of,  or  in 
combination  with  individually  owned 
Indian  land,  tribal  or  government  land, 
imder  §  166.102.  We  will  consuh  with 
tribes  prior  to  granting  permits  for  range 
imits  tiiat  include  tribal  land. 

§166.118    How  do  I  acquire  a  permit 
through  tribal  allocation? 

(a)  A  tribe  may  allocate  grazing 
privileges  on  range  units  containing 
trust  or  restricted  land  which  is  entirely 
tribally  owned  or  which  contains  only 
tribal  and  government  land  under  the 
control  of  the  tribe. 

(b)  A  tribe  may  allocate  grazing 
privileges  to  its  members  and  to  tribally 
authorized  Indian  entities  without 
cornpetitive  bidding  on  tribal  and 
tribally  controlled  government  land. 

(c)  We  may  implement  the  tribe's 
allocation  procedure  by  authorizing  the 
grazing  privileges  on  individually 
owned  Indian  land. 

(d)  A  tribe  may  prescribe  the 
eligibility  requirements  for  allocations 
60  days  before  granting  a  new  permit  or 
before  an  existing  permit  expires.  The 
eligibility  requirements  are  subject  to 
our  written  agreement. 

(e)  120  days  before  the  expiration  of 
existing  permits,  we  will  notify  the  tribe 
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of  the  60  day  period  during  which  the 
tribe  may  prescribe  eligibility 
requirements. 

(f)  We  will  prescribe  the  eligibility 
requirements  after  the  expiration  of  the 
60  day  period  in  the  event  satisfactory 
action  is  not  taken  by  the  tribe. 

(g)  Other  than  for  tribal  members, 
grazing  rental  rates  for  grazing  privileges 
allocated  from  an  existing  permit,  in 
whole  or  in  part,  must  equal  or  exceed 
the  rates  paid  by  the  preceding 
pennittee(s)  unless  market  conditions 
dictate  a  lower  price.  Tribal  members 
will  pay  grazing  rental  rates  established 
bv  the  tribe. 

§166  119     How  do  I  acquire  a  permit 
through  negotiation? 

td)  Ferimts  may  be  negotiated  and 
granted  by  the  Indian  landowners  with 
the  permittee  of  their  choice.  The 
Secretary  also  may  negotiate  and  grant 
permits  on  behalf  of  hidian  landowners 
pursuant  to  §  166.102  of  this  part. 

(b)  Upon  the  conclusion  of 
negotiations  with  the  Indian  landowners 
or  their  representatives,  and  the 
satisfaction  of  any  applicable 
conditions,  you  may  submit  an  executed 
permit  and  any  required  supporting 
dociunents  to  us  for  appropriate  action. 

(c)  hi  negotiating  a  permit,  the  Indian 
owners  may  choose  to  contribute  their 
land  in  exchange  for  their  receipt  of  a 
share  of  the  revenues  or  profits 
generated  by  the  permit.  Under  such  an 
arrangement,  the  permit  may  be  granted 
to  a  joint  venture  or  other  legal  entity 
owned,  in  part,  by  the  Indian  owners  of 
the  land.  Unless  otherwise  required  by 
this  title,  we  will  not  enter  into  or 
approve  any  agreements  related  t6  the 
formation  of  such  a  joint  ventiue  or 
other  legal  entity. 

(d)  Receipt  of  permit  payments  based 
upon  income  received  from  the  land 
will  not,  of  itself,  make  the  Indian 
landowner  a  partner,  joint  ventiu-er,  or 
associate  of  the  permittee(s). 

(e)  We  will  assist  prospective 
permittees  in  contacting  the  Indian 
landowners  or  their  representatives,  for 
the  piupose  of  negotiating  a  permit. 

§  166.120     What  are  the  oasic  steps  tor 
acquiring  a  permit  through  negotiation? 

The  basic  steps  for  acquiring  a  permit 
by  negotiation  are  as  follows: 

(a)  We  receive  a  request  to  permit 
from  an  Indian  landowner  or  potential 
permittee; 

(b)  We  prepare  the  permit  documents 
and  provide  them  to  the  Indian 
landowner  or  potential  permittee,  or 
assist  the  Indian  landowner  to  prepare 
the  documents; 

(c)  The  Indian  landowner,  or  the 
Secretary  on  the  Indian  landowner's 
behalf,  grants  (agrees  to)  a  permit; 


(d)  A  potential  permittee  completes 
the  requirements  for  seeming  a  permit, 
e.g.,  bond,  payment  of  administrative 
fee,  etc.; 

(e)  We  review  the  permit  for  proper 
completion  and  compliance  with  all 
applicable  laws  and  regulations; 

(f)  We  issue  a  decision  on  the  permit 
based  upon  our  review; 

(g)  We  send  the  approved  permit  to 
the  permittee  and,  upon  request,  to  the 
Indian  landovmer;  and 

(h)  We  record  and  maintain  the 
approved  permit. 

§  166.121     Can  I  negotiate  a  contract  with 
an  Indian  landowner  to  permit  land  at  a 
future  date? 

In  negotiating  a  permit  with  Indian 
landowners  or  their  representatives,  a 
prospective  permittee  may  enter  into  a 
contract  to  permit  the  land  at  a  future 
date,  with  the  contract  specifying  the 
essential  permit  terms,  as  described  in 
§  166.107  of  this  part,  as  well  as  any 
conditions  that  must  be  satisfied  before 
the  permit  may  be  granted  or  approved. 

(a)  The  conditions  to  be  satisfied  may 
require  that  the  permittee  prepare 
environmental  dociunents  that  comply 
with  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.)  or 
other  preliminary  federal  or  tribal  land 
use  requirements;  the  conditions  also 
may  require  that  certain  permits  or 
Bnancing  commitments  be  obtained 
before  the  permit  is  granted  or 
approved. 

(b)  Wo  may  participate  in  the  contract 
negotiations  (in  order  to  ensure  that  all 
of  the  necessary  terms  and  conditions 
are  identified),  but  we  will  not  be  a 
party  to  such  a  contract. 

(c)  We  will  not  approve  such  a 
contract  unless  approval  is  required 
under  25  U.S.C.  81  and  part  84  of  this 
chapter. 

§  166.122    How  do  I  acquire  an  advertised 
permit  through  competitive  bidding? 

Advertised  permits  on  Indian  lands 
are  awarded  to  the  successful  bidder 
after  a  public  bidding  process.  We  will 
grant  or  approve  the  permit  on  behalf  of 
the  Indian  landowners.  The  basic  steps 
for  acquiring  an  advertised  permit  are  as 
follo./s: 

(a)  We  prepare  and  distribute  an 
advertisement  of  lands  available  for 
permit  that  identifies  the  terms  and 
conditions  of  the  permit  sale,  including, 
for  agricultural  permits,  any  preference 
rights; 

(b)  We  solicit  sealed  bids  and  conduct 
the  public  permit  sale; 

(c)  We  determine  and  accept  the 
highest  bid{s),  which  may  require 
further  competitive  bidding  after  the  bid 
opening; 


(d)  We  prepare  permits  for  successful 
bidders; 

(e)  The  successful  bidder  completes 
and  submits  the  permit  and  satisfies 
requirements,  e.g.,  bond,  payment  of 
administrative  fee,  etc.; 

(f)  We  review  the  permit  for  proper 
completion  and  compliance  with  all 
applicable  laws  and  regulations; 

(g)  We  grant  the  permit  on  behalf  of 
Indian  landowners  where  we  are 
authorized  to  do  so  by  law; 

(h)  We  approve  the  permit; 

(i)  We  distribute  the  approved  permit 
to  successful  bidder/permittee  and, 
upon  request,  to  the  Indian  landowner; 
and 

(j)  We  record  and  maintain  the 
approved  permit. 

§166  123  Are  there  standard  permit 
forms? 

Yes.  Standard  permit  forms,  including 
bid  forms,  permit  forms,  and  permit 
modification  forms  are  available  at  our 
agency  offices. 

Permit  (Leasehold)  Mortgage 

§166124    Can  I  use  a  permit  as  collateral 
for  a  loan? 

We  may  approve  a  permit  containing 
a  provision  that  authorizes  the  permittee 
to  encumber  the  permit  interest,  known 
as  a  leasehold  mortgage,  for  the 
development  and  improvement  of  the 
permitted  Indian  land.  We  must 
approve  the  leasehold  mortgage  that 
encumbers  the  leasehold  mortgage 
before  it  can  be  effective.  We  will  record 
the  approved  leasehold  mortgage 
instrument. 

§166.125  What  factors  does  the  BIA 
consider  when  reviewing  a  leasehold 
mortgage? 

(a)  We  will  approve  the  leasehold 
mortgage  if: 

(1)  All  consents  required  in  the  permit 
have  been  obtained  from  the  Indian 
landowners  and  any  surety  or  guarantor; 

(2)  The  mortgage  covers  only  the 
interest  in  the  permitted  premises,  and 
no  unrelated  collateral  belonging  to  the 
permittee; 

(3)  The  financing  being  obtained  will 
be  used  only  in  connection  with  the 
development  or  use  of  the  permitted 
premises,  and  the  mortgage  does  not 
secure  any  unrelated  obligations  owed 
by  the  permittee  to  the  mortgagee;  and 

(4)  We  find  no  compelling  reason  to 
withhold  our  approval,  in  order  to 
protect  the  best  interests  of  the  Indian 
landowner. 

(b)  In  making  the  finding  required  by 
paragraph  (a)(4)  of  this  section,  we  will 
consider  whether: 

(1)  The  ability  to  perform  the  permit 
obligations  would  be  adversely  affected 
by  the  ciunulative  mortgage  obligations; 
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(2)  Any  negotiated  permit  provisions 
as  to  the  allocation  or  control  of 
insurance  or  condemnation  proceeds 
would  be  modified; 

(3)  The  remedies  available  to  us  or  the 
Indian  landowners  vkfould  be  limited 
(beyond  the  additional  notice  and  cure 
rights  to  be  afforded  to  the  mortgagee), 
if  the  permittee  defaults  on  the  permit; 

(4)  .\ny  rights  of  the  Indian 
landowners  would  be  subordinated  or 
adversely  affected  in  the  event  of  a 
foreclosure,  assignment  in  lieu  of 
foreclosure,  or  issuance  of  a  "new 
permit"  to  the  mortgagee. 

(c)  We  will  notify  the  Indian 
landowners  of  our  approval  of  the 
leasehold  mortgage. 

§166.126     May  a  permittee  voluntarily 
assign  a  leasehold  interest  under  an 
approved  encumbrance'' 

With  our  approval,  under  an 
approved  encumbrance,  a  permittee 
voluntarily  may  assign  the  leasehold 
interest  to  someone  other  than  the 
holder  of  a  leasehold  mortgage  if  the 
assignee  agrees  in  writing  to  be  bound 
by  the  terms  of  the  permit.  A  permit 
may  provide  the  Indian  landowners 
with  a  right  of  first  refusal  on  the 
convpvance  of  the  leasehold  interest. 

§  166.127    May  the  holder  of  a  leasehold 
mortgage  assign  the  leasehold  interest  after 
a  sale  or  foreclosure  of  an  approved 
encumbrance' 

Yes.  The  holder  of  a  leasehold 
mortgage  may  assign  a  leasehold  interest 
obtained  by  a  sale  or  foreclosure  of  an 
approved  encumbrance  without  oiu- 
approval  if  the  assignee  agrees  in 
writing  to  be  bdimd  by  the  terms  of  the 
permit.  A  permit  may  provide  the 
Indian  landowners  with  a  right  of  first 
refusal  on  the  conveyance  of  the  permit 
interest  (leasehold). 

Non-Trust  Interest 

§'66128     May  the  Secretary  grant  or 
approve  a  permit  for  non-trust  interests  in 
Indian  land? 

No.  The  Secretary  has  no  statutory 
authority  to  grant  or  approve  a  permit 
for  non-trust  interests  in  Indian  land. 

§  '66  129    Are  non-trust  interests  in  Indian 
land  included  in  a  permit? 

No.  The  undivided  non-trust  interests 
are  not  included  in  a  permit  granted  or 
approved  by  the  BIA. 

§  166.130     How  will  a  permittee  know  there 
are  non-trust  interests  m  Indian  land? 

When  we  permit  Indian  land,  we  will 
advise  the  permittee  whether  the  title  to 
the  Indian  land  contains  non-trust 
interests.  Upon  request,  and  subject  to 
applicable  law.  we  will  provide  the 
permittee  with  the  information  we  have 


in  our  records  identifying  the  owmer(s) 
of  the  non-trust  interest. 

§  166.131     From  whom  must  a  permittee 
permit  a  non-trust  interest? 

A  permittee  must  obtain  a  permit  on 
any  non-trust  interest(s)  directly  from 
owner(s)  of  the  non-trust  interest(s). 

§156  132     Is  the  non-trust  interest  shown 
in  a  permit  of  Indian  land? 

No.  The  permit  will  describe  only  the 
Indian  owned  interests.  For  example,  if 
the  Indian  owned  interests  constitutes 
%  of  the  Indian  land,  the  land  will  be 
described  as:  An  undivided  y*  interest 
in  and  to  the  W/2  SW/4,  Section  1, 
Township  10  North,  Range  1  East, 
Principal  Meridian,  Billings,  Montana. 
This  will  notify  the  permittee  that  the 
full  interest  in  the  tract  has  not  been 
permitted.  The  remaining  imdivided  V* 
interest  is  the  non-trust  interest  and  the 
permittee  must  contact  the  non-trust 
interest  owners  directly  to  secure  a 
permit  of  their  interest. 

§166133     How  much  rent  is  due  tor  the 
non-trust  interest? 

It  is  the  responsibility  of  the  permittee 
to  contact  the  non-trust  owmers  to 
negotiate  the  amount  of  rental  to  be  paid 
and  to  make  rental  payments  to  the 

owners  of  the  non-trust  interest. 

§166.134     May  a  grazing  rental  payment 
made  by  a  permittee  to  the  BIA  or  to  an 
Indian  landowner  include  paymen?  for  any 
non-trust  interest? 

No.  Payment  for  a  non-trust  interest 
must  be  made  to  the  owner  of  that 
interest. 

§  166.135     Will  the  BIA  grant  or  approve  a 
permit  on  a  fractionated  tract  that  is  sutiiect 
to  a  life  estate  held  by  the  owner  of  a  non- 
trust  interest? 

We  will  grant  or  approve  a  permit  on 
a  fractionated  tract  that  is  subject  to  a 
life  estate  held  by  the  owner  of  a  non- 
trust  interest  only  when  it  is  necessary 
to  preserve  the  value  of  the  trust  interest 
in  the  land. 

Modifying  a  Permit 

§166.136     How  can  Indian  land  be  removed 
from  an  existing  permit? 

(a)  We  will  remove  Indian  land  from 
yoiu"  permit  if: 

(1)  The  trust  status  of  the  Indian  land 
terminates: 

(2)  The  Indian  landowners  request 
removal,  and  we  determine  that  the 
removal  is  beneficial  to  such  interests; 

(3)  A  tribe  allocates  grazing  privileges 
for  Indian  land  covered  by  your  permit 
under  §166.117; 

(4)  The  permittee  requests  removal 
and  we  determine  that  the  removal  is 
warranted;  or 


(5)  We  determine  that  removal  is 
appropriate. 

(b)  We  will  revise  the  grazing  capacity 
to  reflect  the  removal  of  Indian  land  and 
show  it  on  the  permit. 

§  166.137    How  will  the  BIA  provide  notice 
if  Indian  land  is  removed  from  an  existing 
permit? 

If  the  reason  for  removal  is: 

(a)  Termination  of  trust  status.  We 
will  notify  the  parties  to  the  permit  in 
writing  within  30  days.  The  removal 
wdll  be  effective  on  the  next  anniversary 
date  of  the  permit. 

(b)  A  request  from  Indian  landowners 
or  the  permittee,  or  our  determination. 
We  will  notify  the  parties  to  the  permit 
in  vmting  within  30  days  of  such 
request.  The  removal  will  be  effective 
immediately  if  all  sm^ties,  Indian 
landowTiers,  and  permittee  agree. 
Otherwise,  the  removal  will  be  effective 
upon  the  next  aimiversary  date  of  the 
permit.  If  our  vmtten  notice  is  within 
180  days  of  the  anniversary  date  of  the 
permit,  the  removal  of  Indian  land  will 
be  effective  180  days  after  the  written 
notice. 

(c)  Tribal  allocation  under  §166.117. 
We  will  notify  the  parties  to  the  permit 
in  writing  within  180  days  of  such 
action.  The  removal  of  tribal  land  will 
be  effective  on  the  next  anniversary  date 
of  the  permit.  If  our  written  notice  is 
within  180  days  of  the  anniversary  date 
of  the  permit,  the  removal  of  Indian 
land  will  be  effective  180  days  after  the 
written  notice. 

(d)  Request  by  the  permittee.  We  will 
notify  the  Indian  landowTier  in  writing 
writhin  30  days  of  such  request. 

§166.138    Other  than  to  remove  land,  how 
can  a  permit  tje  amended,  modified, 
assigned,  transferred,  or  subpermitted? 

(a)  We  must  approve  an  amendment, 
modification,  assignment,  transfer,  or 
subpermit  with  the  written  consent  of 
all  parties  to  the  permit  and  the  sureties. 

(b)  Indian  landowmers  may  designate 
in  writing  one  or  more  of  their  co- 
owners  or  representatives  to  negotiate 
and/or  agree  to  amendments  on  their 
behalf. 

(1)  The  designated  landowner  or 
representative  may: 

(i)  Negotiate  or  agree  to  amendments; 
and 

(ii)  Consent  to  or  approve  other  items 
as  necessary. 

(2)  The  designated  landowner  or 
representative  may  not: 

(i)  Negotiate  or  agree  to  amendments 
that  reduce  the  grazing  rental  payments 
payable  to  the  other  Indian  landowners; 
or 

(ii)  Terminate  the  permit  or  modify 
the  term  of  the  permit. 
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(c)  We  may  approve  a  permit  for  tribal 
land  to  individual  members  of  a  tribe 
which  contains  a  provision  permitting 
the  assignment  of  the  permit  by  the 
permittee  or  the  lender  without  our 
approval  when: 

(1)  A  lending  institution  or  an  agency 
of  the  United  States: 

(i)  Accepts  the  interest  in  the  permit 
(leasehold)  as  security  for  the  loan;  and 

(ii)  Obtains  the  interest  in  the  permit 
(leasehold)  through  foreclosure  or 
otherwise. 

(d)  We  may  approve  a  permit 
containing  a  provision  which  authorizes 
the  permittee  to  subpermit  the  Indian 
land  in  whole  or  in  part  without  further 
approval.  Subpermits  made  under  this 
provision  do  not  relieve  the  original 
permittee  (permittee  of  record)  from  any 
liability  under  the  permit,  nor  will  it 
diminish  our  authority. 

(e)  We  will  revise  the  grazing  capacity 
and  show  it  on  your  permit. 

Subpart  C — Land  and  Operations 
Management 

§  166  200     How  is  Indian  agricuttural  land 
managed"' 

Tribes,  individual  Indian  landowners, 
and  the  BIA  will  manage  Indian 
agricultural  land  either  directly  or 
through  contracts,  compacts, 
cooperative  agreements,  or  grants  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L.  93- 
638.  as  amended). 

§  166  201     How  is  Indian  land  tor  grazing 
purposes  described? 

Indian  land  for  grazing  purposes 
should  be  described  by  aliquot  parts, 
metes  and  boimds,  or  other  acceptable 
description. 

§166.202    How  is  a  range  unit  created? 

We  create  a  range  unit  after  we 
consult  with  the  Indian  landowners  of 
rangeland,  by  designating  units  of 
compatible  size,  availability,  and 
location.  Range  units  can  be  modified 
under  §§  166.136  through  166.138.  A 
permit  may  cover  more  than  one  range 
unit. 

§  1 66.203     Can  more  than  one  tract  of 
Indian  land  be  combined  Into  one  permit? 

Yes,  A  permit  may  include  more  than 
one  tract  of  Indian  land.  Permits  may 
include  tribal  land,  individually  owned 
Indian  land,  or  government  land,  or  any 
combination  thereof. 

§  166  204     When  is  grazing  capacity 
determined? 

Before  we  grant,  modify,  or  approve  a 
permit,  in  consultation  with  the  Indian 
landowners,  we  will  establish  the 
grazing  capacity  for  each  remge  unit  and 


the  season(s)  of  use  on  Indian  lands.  In 
consultation  with  the  Indian 
landowners,  we  will  review  the  grazing 
capacity  on  a  continuing  basis  using  the 
best  evaluation  method(s)  relevant  to 
the  ecological  region. 

§  166  205     Will  grazing  capacity  t>e 
increased  if  i  graze  adjacent  trust  or  non- 
trust  rangelands  not  covered  by  the  permit? 

No.  You  will  not  receive  an  increase 
in  grazing  capacity  if  you  graze  trust  or 
non-trust  rangeland  in  common  with  the 
permitted  land.  Grazing  capacity  will  be 
established  only  for  tracts  of  land 
covered  by  your  permit 

§166  206     What  livestock  can  I  graze  on 
permitted  Indian  land'' 

(a)  Tribes  may  determine  the  class  of 
livestock  that  may  be  grazed  on  range 
units  composed  entirely  of  tribal  land  or 
which  include  govermnent  land,  subject 
to  the  grazing  capacity  prescribed  by  us 
under  §  166.204. 

(b)  For  permits  on  range  luiits 
containing,  in  whole  or  part, 
individually  owned  Indian  land,  we 
will  adopt  the  tribal  determination  in 
paragraph  (a)  of  this  section  if  it  is 
consistent  with  the  grazing  capacity 
determination  under  §  166.204. 

§  166.207     What  must  a  permittee  do  to 
protect  livestock  from  exposure  to  disease'' 
Permittees  must: 

(a)  Vaccinate  livestock  in  accordance 
with  applicable  law. 

(b)  Treat  all  livestock  exposed  to  or 
infected  with  contagious  or  infectious 
diseases  in  accordance  with  applicable 
law. 

(c)  Restrict  the  movement  of  exposed 
or  infected  livestock  in  accordance  with 
applicable  law. 

Improvements 

§166.208     Can  improvements  be 
constructed  on  permitted  Indian  land? 

Improvements  may  be  constructed  on 
permitted  Indian  land  if  the  permit 
contains  a  provision  allowing 
improvements. 

§  166.209    What  happens  to  improvements 
constructed  on  Indian  lands  when  the 
permit  has  oeen  terminated? 

(a)  If  improvements  are  to  be 
constructed  on  Indian  land,  the  permit 
must  contain  a  provision  that 
improvements  will  either: 

(1)  Remain  on  the  land  upon 
termination  of  the  permit,  in  a  condition 
that  is  in  compliance  with  applicable 
building,  health  and  other  codes,  to 
become  the  property  of  the  Indian 
landowner;  or 

(2)  Be  removed  and  the  land  restored 
within  a  time  period  specified  in  the 
permit.  The  land  must  be  restored  as 


close  as  possible  to  the  original 
condition  prior  to  construction  of  such 
improvements.  At  the  request  of  the 
permittee  we  may,  at  our  discretion, 
grant  an  extension  of  time  for  the 
removal  of  improvements  and 
restoration  of  the  land  for  circumstances 
beyond  the  control  of  the  permittee, 
(b)  If  the  permittee  fails  to  remove 
improvements  within  the  time  allowed 
in  the  permit,  the  permittee  may  forfeit 
the  right  to  remove  the  improvements 
and  the  improvements  may  become  the 
property  of  the  Indian  landowner. 

Management  Plans  and  Environmental 
Compliance 

§  166.210     Is  an  agricultural  resource 
management  plan  required? 

An  dgncultural  resource  management 
plan  must  be  developed  either  by  the 
tribe  or  by  us  in  consultation  with  the 
affected  tribe.  This  plan  should  be 
consistent  with  the  tribe's  integrated 
resource  management  plan.  The 
agricultural  resource  management  plan 
must: 

(a)  Determine  available  agricultural 
resources; 

(b)  Identify  specific  tribal  agricultural 
resource  goals  and  objectives; 

(c)  Establish  management  objectives 
for  the  resources; 

(d)  Define  critical  values  of  the  tribe 
and  its  members  and  provide  identified 
holistic  management  objectives: 

(e)  Identify  actions  to  be  taken  to 
reach  established  objectives; 

(f)  Be  developed  through  public 
meetings; 

(g)  Use  the  public  meeting  records, 
existing  survey  documents,  reports,  and 
other  research  from  federal  agencies, 
tribal  community  colleges,  and  land 
grant  universities;  and 

(h)  Be  completed  within  three(3)  years 
of  the  initiation  of  activity  to  establish 
the  plan. 

§166.211     Is  a  conservation  plan  required? 

A  conservation  plan  must  be 
developed  by  the  permittee  for  each 
permit  and  approved  by  us  prior  to  the 
issuance  of  the  permit.  The  conservation 
plan  must  be  consistent  with  the  tribe's 
agricultural  resource  management  plan 
and  integrated  resource  management 
plan,  and  must  address  the  permittee's 
management  objectives  regarding 
animal  husbandry  and  resource 
conservation.  The  conservation  plan 
must  cover  the  entire  permit  period. 

§  166.212    Is  environmental  compliance 
required? 

Actions  taken  by  the  Secretary  under 
the  regulations  in  this  part  must  comply 
with  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.). 
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applicable  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  1500.1 
et  seq.),  and  applicable  tribal  laws  and 
regulations. 

Subpart  D— Tribal  Policies  and  Laws 
Pertaining  to  Permits 

§  '66.300     What  tribal  policies  will  we  apply 
to  permitting  on  Indian  agricultural  lands^ 

Id)  VVhien  specifically  authorized  by 
an  appropriate  tribal  resolution 
establishing  a  general  policy  for 
permitting  of  Indian  agricultural  lands, 
the  Secretary  will: 

(1)  Provide  a  preference  to  Indian 
permittees  in  issuing  or  renewing  a 
permit,  so  long  as  the  Indian  landowner 
receives  fair  annual  rental; 

(2)  Waive  or  modify  the  requirement 
that  a  permittee  post  a  surety  or 
performance  bond; 

(3)  Provide  for  posting  of  other 
collateral  or  security  in  lieu  of  a  bond; 
and 

(4)  Approve  permits  on  tribal  lands  at 
rates  determined  by  the  tribal  governing 
body. 

{h)  When  specifically  authorized  by 
an  appropriate  tribal  resolution 
establishing  a  general  policy  for  leasing 
of  Indian  agricultural  lands,  and  subject 
to  paragraph  (c)  of  this  section,  the 
Secretary'  may: 

(1)  Waive  or  modify  any  general 
notice  requirement  of  federal  law;  and 

(2)  Grant  or  approve  a  permit  on 
"highly  fractionated  undivided  heirship 
lands"  as  defined  by  tribal  law. 

(c)  The  Secretary  may  take  the  action 
specified  in  paragraph  (b)  of  this  section 
only  if: 

(1)  The  tribe  defines  by  resolution 
what  constitutes  "highly  fractionated 
undivided  heirship  lands'; 

(2)  The  tribe  adopts  an  alternative 
plan  for  notifying  Indian  landowners; 
and 

(3)  The  Secretary's  action  is  necessar>' 
to  prevent  waste,  reduce  idle  land 
acreage  and  ensure  income. 

§  1 66.301     May  individual  Indian 
landowners  exempt  their  land  from  tribal 
policies  tor  permitting  on  Indian  agricultural 
lands? 

(a)  The  individual  Indian 
landowner(s)  of  a  tract  of  land  or  an 
undivided  interest  may  exempt  their 
land  from  our  application  of  a  tribal 
policy  referred  to  under  §  166.300  if: 

(1)  The  Indian  landowner(s)  have  at 
least  50%  interest  in  such  tract;  and 

(2)  The  Indian  landowner{s)  submit  a 
written  objection  to  us. 

(b)  The  same  procedure  applies  to 
withdrawing  a  request  for  exemption. 


(c)  Upon  verification  of  the  written 
objection  we  will  notify  the  tribe  of  the 
Indian  landowners'  exemption  from  the 
specific  tribal  policy.  If  the  individual 
Indian  landowner  withdraws  a  request 
for  exemption,  we  will  notify  the  tribe 
of  the  withdrawal. 

§  1 66.302    Do  tribal  laws  apply  to  permits? 

Tribal  laws  will  apply  to  permits  of 
Indian  land  under  the  jvuisdiction  of  the 
tribe  enacting  such  laws,  unless  those 
tribal  laws  are  inconsistent  with 
applicable  federal  law. 

§166.303     What  notifications  are  required 
that  tribal  laws  apply  to  permits  on  Indian 
agricultural  lands'' 

(a)  Tribes  must  notify  us  of  the 
content  and  effective  dates  of  new  tribal 
laws. 

(b)  We  will  then  notify  any  persons  or 
entities  undertaking  activities  on  Indian 
lands  of  the  superseding  or  modifying 
effect  of  the  tribd  law.  We  will  provide: 

(1)  Individual  written  notice  to  each 
permittee;  or 

(2)  Public  notice.  This  notice  will  be 
posted  at  the  tribal  community  building, 
U.S.  Post  Office,  and  published  in  the 
local  newspaper  nearest  to  the  Indian 
lands  where  activities  are  occurring. 

§  1 66.304    Who  enforces  tribal  laws 
pertaining  to  Indian  agricultural  land? 

(a)  The  tribe  is  responsible  for 
enforcing  tribal  laws  cuid  ordinances 
pertaining  to  Indian  agricultural  lands. 

(b)  The  Secretary  will: 

(1)  Provide  assistance  in  the 
enforcement  of  tribal  laws;  and 

(2)  Require  appropriate  federal 
officials  to  appear  in  tribal  fonuns  when 
requested  by  a  tribe. 

Subpart  E — Grazing  Rental  Rates 

Rental  Rate  Determination  and 
Adjustment 

§  1 66  400     Who  establishes  grazing  rental 
rates  "^ 

(a)  For  tribal  lands,  a  tribe  may 
establish  a  grazing  rental  rate  that  is  less 
or  more  than  the  grazing  rental  rate 
established  by  us.  We  will  assist  a  tribe 
to  establish  a  grazing  rental  rate  by 
providing  the  tribe  with  available 
information  concerning  the  value  of 
grazing  on  tribal  lands. 

(b)  We  will  establish  the  grazing 
rental  rate  by  determining  the  fair 
annual  rental  for: 

(1)  Individually  owned  Indian  lands; 
and 

(2)  Tribes  that  have  not  established  a 
rate  under  paragraph  (a)  of  this  section. 


(c)  Indian  landowners  may  give  us 
written  authority  to  grant  grazing 
privileges  on  their  individually  owned 
Indian  land  at  a  grazing  rental  rate  that 
is: 

(1)  Above  the  grazing  rental  rate  set  by 
us;  or 

(2)  Below  the  grazing  rental  rate  set  by 
us,  subject  to  our  approval,  when  the 
permittee  is  a  member  of  the  Indian 
landowner's  immediate  family  as 
defined  in  this  part. 

§ '  66  401    How  does  ttw  Secretary 
establish  grazing  rental  rates? 

The  Secretary  establishes  grazing 
rental  rates  by  determining  the  fair 
armual  rental  through  appraisal, 
advertisement,  competitive  bidding, 
negotiation,  or  any  other  appropriate 
method,  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP). 

§  1 66.402    Why  must  the  Secretary 
determine  the  fair  annual  rental  of  Indian 
land? 

(a)  The  Secretary'  must  determine  the 
fair  annual  rental  of  Indian  land  to: 

(1)  Assist  the  Indian  landowner  in 
negotiating  a  permit  with  potential 
permittees;  and 

(2)  Enable  us  to  determine  whether  a 
permit  is  in  the  best  interests  of  the 
Indian  landowner. 

§•'66  403    Will  the  Secretary  ever  grant  or 
approve  a  permit  at  less  than  fair  annual 
rental? 

(a)  We  v\rill  grant  a  permit  for  grazing 
on  individually  owned  Indian  land  at 
less  than  fair  annual  rental  if,  after 
advertising  the  permit,  we  determine 
that  such  action  would  be  in  the  best 
interests  of  the  individual  Indian 
landowners. 

(b)  We  may  approve  a  permit  for 
grazing  on  individually  owned  Indian 
land  at  less  than  fair  annual  rental  if: 

(1)  The  permit  is  for  the  Indian 
landowner's  immediate  family  or  co- 
owner;  or 

(2)  We  determine  it  is  in  the  best 
interest  of  the  Indian  landowners. 

(c)  We  may  approve  a  permit  for 
grazing  on  tribd  land  at  less  than  fair 
annual  rental  if: 

(1)  The  permittee  is  a  tribal  member 
or  tribal  entity;  or 

(2)  We  determine  that  it  is  in  the  best 
interest  of  the  tribe. 

S  '!66  404    Whose  grazing  rental  rate  will  be 
appiicat>le  for  a  permit  on  tribal  land? 

The  following  grazing  rental  rate 
schedule  will  apply  for  tribal  land: 
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It  you  are 


(a)  Grazing  livestock  on  tribal  land 

(b)  Grazing  livestock  on  trit>ai  land 


(c)  The  successful  bidder  for  use  of  any  of 
ttiese  specific  tracts  of  Indian  land. 


Andlf  *  • 


The  tribe  established  the  grazing  rental  rate  ... 
No  tribal  grazing  rental  rate  has  been  estab- 
lished. 


Then  you  will  pay 


The  rate  set  by  the  tribe 
The  rate  set  by  the  BIA 

Your  rental  rate  bid,  but  not  less  than  the  min- 
imum bid  rate  advertised. 


§166.405  Whose  grazing  rental  rate  will  be  applicable  for  a  permit  on  indWIdually  owned  Indian  land? 

The  following  grazing  rental  rate  schedule  will  apply  for  individually  owned  Indian  land: 


If  you  are 


(a)  Grazing  livestock  on  Individually  owned  Indian  land 

(b)  The  successful  bidder  for  use  of  any  of  these  specific  tracts  of  In- 
dian land. 


Then  you  will  pay  *  *  * 


The  rate  set  by  the  BIA. 

Your  rental  rate  bid,  but  not  less  than  the  minimum  bid  rate  advertised. 


§   ■36  106  wnose  qaz  -  c    ental  rate  will  be  applicable  for  a  permit  op  govemmenT   and? 
The  following  grazing  rental  rate  schedule  will  apply  for  government  land: 


If  you  are  *  * 


(a)  Grazing  livestock  on  government  land 

(b)  Grazing  livestock  on  govemment  land 


Andlf*  •  * 


Then  you  will  pay  * 


The  tribe  has  control  over  the  land  or  the  tribe 

has  authority  to  set  the  rate 
Govemment  controls  all  use  of  the  land  


The  rate  set  by  the  trilse. 
The  rate  set  by  the  BIA. 


§  166  10^  it  a  range  unit  cons  sts  of  tribal 
ana  individually  ownea  India  i  sands,  what 
ts  the  grazing  rentai  rate? 

The  grazing  rental  rate  for  tribal  land 
will  be  the  rate  set  by  the  tribe.  The 
grazing  rental  rate  for  individually 
owned  Indian  land  will  be  the  grazing 
rental  rate  set  by  us. 

§166  408     Can  f'bai  Ttembers  graze 
ivestock  that  they  dc  ^ot  own  on  tritjal  land 

at  the  grazing  rentai  -ate  established  for 
triDal  memoers? 

Yes.  Tribal  members  may  graze 
livestock  that  they  do  not  own  on  tribal 

land  at  fhp  rat^  ^pt  hv  thp  tribe. 

§  166  409     is  tne  grazin.g  -ental  rate 
estadiisned  by  the  BiA  tid^usted 
periodically? 

-    To  ensiu«  that  Indian 
landowners  are  receiving  the  fair  annual 
return,  we  may  adjust  the  grazing  rental 
rate  established  by  the  BIA,  based  upon 
an  appropriate  valuation  method,  taking 
into  accoimt  the  value  of  improvements 
made  imder  the  permit,  unless  the 
permit  provides  otherwise,  following 
the  Uniform  Standards  of  Professional 
Appraisal  Practice. 

(a)  We  will  review  the  grazing  rental 
rate  prior  to  each  anniversary  date  or 
when  specified  by  the  permit. 


(b)  We  will  provide  you  with  written 
notice  of  any  adjustment  of  the  grazing 
rental  rate  60  days  prior  to  each 
anniversary  date. 

(c)  The  adjusted  grazing  rental  rate 
may  be  less  than  the  feiir  annual  rental 
if  we  determine  that  such  a  rate  is  in  the 
best  interest  of  the  Indian  landowner. 

(d)  If  adjusted,  the  grazing  rental  rate 
will  become  effective  on  the  next 
anniversary  date  of  the  permit  following 
the  date  of  adjustment. 

(e)  These  adjustments  will  be 
retroactive,  if  they  are  not  made  at  the 
time  specified  in  the  permit. 

(f)  For  permits  granted  by  tribes,  we 
will  consult  with  the  granting  tribe  to 
determine  whether  an  adjustment  of  the 
grazing  rental  payment  should  be  made. 
The  permit  must  be  modified  to 
document  the  granting  tribe's  waiver  of 
the  adjustment. 

Rental  Payments 

§166.410     How  is  my  gaz     q    er  lal 
payment  determined? 

The  grazing  rental  payment  is  the 
total  of  the  grazing  rental  rate  multiplied 
by  the  number  of  AUMs  or  acres 
covered  by  the  permit. 


§166  411      When  ao  1  pay  grazing  rental 
payments'' 

All  grazing  rental  payments  are  due 
and  payable  as  specified  in  the  permit. 
The  BIA  will  not  accept  a  grazing  rental 
payment  beyond  the  permit  term,  except 
in  collection  of  unpaid  grazing  rental 
payments. 

i:  166  4"'2     When  is  a  grazing  rental 
payment  late? 

A  grazuig  rental  payment  is  late  if  it 
is  not  received  within  fifteen  days  of  the 
pajmient  date  specified  in  the  permit. 

§166  413     Will  a  permittee  be  notified  when 
a  grazing  rental  payment  is  due? 

Each  permittee  will  receive  written 
notice  stating  when  grazing  rental 
payments  are  due.  In  addition,  each 
permit  informs  the  permittee  of  the 
schedule  of  payments  agreed  to  by  the 
parties 

§166.414     II  a  permittee  does  not  receive 
notice  that  a  grazing  rental  payment  is  due 
must  the  scheduled  payment  still  t>e  made'' 

If  a  permittotj  dues  not  receive  nutice 
that  a  grazing  rental  payment  is  due,  the 
permittee  remains  responsible  for 
making  timely  payment  of  all  amounts 
due  under  the  permit. 
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§  166  415     What  wiM  the  BIA  do  to  collect 
grazing  rental  payments  that  are  not  made 
in  accordance  with  the  terms  of  a  permit'' 

Failure  to  maite  grazing  rental 
payments  in  accordance  with  the  terms 
of  a  permit  may  be  a  permit  violation. 
The  Secretary  will  enforce  permit 
violations  under  subpart  H  of  this  part. 

§  ^56  416     Will  !  have  to  pay  a  penalty  for 
late  grazmg  rental  payments? 

■ -.    r  he  permit  will  contain  a 
provision  that  specifies  the  late  grazing 
rental  payment  penalty  that  will  be 
assessed  and  collected  for  late 
payments. 

§  166  417     What  forms  of  qrazmo  'e-^ta' 
payments  are  acceptable'' 

Payments  of  money  must  be  United 
States  ciurency  in  one  of  the  following 
forms: 

(a)  Postal  money  order; 

(b)  Bank  money  order; 

(c)  Cashier's  check; 

(d)  Certified  check;  or 

(e)  Electronic  funds  transfer. 

§  1 66  41 8     To  whom  are  grazing  rental 
payments  made? 

\:j  uii/.nc  rental  payments  must  be 
submitted  as  provided  in  the  permit. 
The  permittee  must  make  payments 
payable  to  the  party  identified  in  the 
permit  in  the  amount  due,  including 
any  late  payment,  penalties,  interest,  or 
other  amount  if  applicable. 

5  186.419     May  a  permittee  send  a  grazing 
rental  payment  directly  to  the  Indian 
landowner'' 

Yes.  A  permittee  may  send  grazing 
rental  payments  directly  to  the  kidian 


landowner  if  the  permit  provides  for 
direct  payment. 

§  166.420     Does  the  BiA  accep'  partial 

payment  tor  a  grazing  renta   oayf^ent  due? 

Yes,  in  special  circumstances. 
Ordinarily,  the  total  amoimt  is  due  and 
payable  by  the  payment  date  specified 
in  the  permit,  and  failure  to  make 
complete  payment  may  constitute  a 
violation  of  the  permit.  Exceptions  are 
rarely  granted  and  require  a  specific 
written  request  and  the  consent  of  the 
parties  to  the  permit  and  our  approval. 

S  ■•  66  421     May  a  permittee  make  a  grazing 
rental  payment  m  advance  of  the  due  date? 

Rent  may  be  paid  no  more  than  30 
days  in  advance  of  the  due  date  as 
specified  in  the  permit.  The  BIA  will 
not  accept  a  grazing  rental  payment 
more  than  30  days  prior  to  the 
beginning  of  the  new  permit  term. 

§166.422     May  an  individual  Indian 
landowner  modify  the  terms  of  the  permit 
on  a  fractionated  tract  tor  advance  grazing 
rental  payment? 

No.  An  individual  Indian  landowner 
of  a  fractionated  tract  may  not  modify  a 
permit  to  allow  a  grazing  rental  payment 
in  advance  of  the  due  date  specified  in 
the  permit. 

Comppnsatinn  ti)  Indian  Landowners 

§•56  423     What  does  the  BiA  nc  with 
grazing  rental  payments  rece'veo  from 
Dermittees? 

Keiii  w  ill  be  distributed  to  the  Indian 
landowners  in  accordance  with  the 
interest  that  each  owns  in  the  permitted 
land.  The  rent  will  be  deposited  to  the 


appropriate  account  maintained  by  the 
Office  of  Trust  Fimds  Management  in 
accordance  with  25  CFR  part  115. 

§  166.424    How  do  Indian  landowners 
receive  grazing  rental  payments  that  the 
BIA  has  received  from  permittees? 

Funds  will  be  paid  to  the  Indian 
landowners  by  the  Office  of  Trust  Funds 
Management  in  accordance  with  25  CFR 

part  115. 

§  1 66.425  How  will  the  rent  be  distributed 
if  the  permit  covers  more  than  one  tract  of 
land  with  different  owners? 

The  rent  will  be  prorated  based  upon 
the  number  and  size  of  the  tracts  in 
relation  to  the  total  permit  interest 
(leasehold),  and  distributed  to  each 
owner  according  to  their  fractional  share 
of  each  tract. 


rees 

§  1 66.500    Are  there  administrative  fees  for 
a  permit? 

Yes.  We  will  charge  an  administrative 
fee  before  approving  any  permit, 
subpermit,  assignment,  encumbrance, 
modification,  or  other  related  document. 

§  166.501     How  are  administrative  fees 
determined? 

(a)  Except  as  provided  in  subsection 
(b),  we  will  charge  administrative  fees 
based  on  the  annual  grazing  rental  rate, 
according  to  the  following  table: 


If  the  annual  grazing  rental  rate  is  *  *  * 

Then  the  administrative  fee  will  be  *  *  * 

(1)  Less  than  S500.00  

3%  of  the  annual  rent. 

(2)  Between  $500  00  and  $5,000.00 

(3)  Greater  than  $5  000.00 

2%  of  the  annual  rent. 
1%  of  the  annual  rent 

(4)  Percentage  rental 

Based  on  the  minimum  annual  rental  or  an  estimated  percentage  of 
rental. 

t  receive 

ent  is  due 
I  be  made? 


(b)  The  minimum  administrative  fee 
is  $10.00  and  the  maximum 
administrative  fee  is  $500.00. 

(c)  If  a  tribe  performs  all  or  part  of  the 
administrative  duties  for  this  part  under 
Pub.  L.  93-638,  the  tribe  may  establish, 
collect,  and  use  reasonable  fees  to  cover 
its  costs  associated  with  the 
performance  of  administrative  duties. 

(d)  The  fees  for  subpermits, 
assignments,  encumbrances, 
modifications,  or  other  related 
documents  will  be  in  accordance  with 
this  table. 


§'66  502     Are  admipist-atve  fees 
refundable? 

No.  We  will  not  refund  administrative 
fees. 

4156-503     May  the  Secretary  wa.e 
administrative  tees? 

Yes.  We  may  waive  the  administrative 
fee  for  a  justifiable  reason. 

§166.504     Are  there  any  otrie' 
administrative  or  tribal  fees  taxes  or 
assessments  that  must  t>e  paid'' 

(a)  The  permittee  may  be  required  to 
pay  additional  fees,  taxes,  and/or 
assessments  associated  with  the  use  of 
the  land  as  determined  by  us  or  by  the 
tribe. 


(b)  If  the  permitted  land  is  within  an 
Indian  irrigation  project  or  drainage 
district,  the  permittee  must  pay  all 
charges  that  may  accrue  during  the  term 
of  the  permit.  These  may  include 
charges  for  operation  and  maintenance 
of  the  irrigation  project  unless 
superseded  by  part  171  of  this  chapter. 
The  permittee  must  pay  the  appropriate 
official  in  charge  of  the  irrigation  project 
or  drainage  district  having  jurisdiction. 
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Subpart  G — Bonding  and  Insurance 
Requirements 

§  1 66.600     Must  a  permittee  provide  a  bond 
tor  a  permit? 

Yes.  A  permittee,  assignee  or 
subpermittee  must  provide  a  bond  for 
eacb  permit  interest  acquired.  Upon 
request  by  an  Indian  landowner,  we 
may  waive  the  bond  requirement. 

§  166  601     How  s  the  amount  of  the  bond 
determined? 

id)  The  amount  of  the  bond  for  each 
permit  is  based  on  the: 

(1)  Value  of  one  year's  grazing  rental 
pa)rment; 

(2)  Value  of  any  improvements  to  be 
constructed; 

(3)  Cost  of  performance  of  any 
additional  obligations  such  as  irrigation 
charges;  and 

(4)  Cost  of  performance  of  restoration 
and  reclamation. 

(b)  Tribal  policy  made  applicable  by 
§  166.300  of  this  part  may  establish  or 
waive  specific  bond  requirements  for 
permits. 

(c)  We  may  adjust  security  or  bond 
requirements  at  anytime  to  reflect 
changing  conditions. 

§  166  602     What  'orm  of  bonds  will  the  BIA 
accept? 

(a)  We  will  only  accept  bonds  in  the 
following  forms: 

(1)  Cash; 

(2)  Negotiable  Treasury  securities 
that: 

(i)  Have  a  market  value  equal  to  the 
bond  amount;  and 

(ii)  Are  accompanied  by  a  statement 
granting  full  authority  to  the  Secretary 
to  sell  such  securities  in  case  of  a 
violation  of  the  terms  of  the  permit. 

(3)  Certificates  of  deposit  that  indicate 
on  their  face  that  Secretarial  approval  is 
required  prior  to  redemption  by  any 
party; 

(4)  Irrevocable  letters  of  credit  (LOC) 
issued  by  federally-insured  financial 
institutions  authorized  to  do  business  in 
the  United  States.  LOC's  must: 

(i)  Contain  a  clause  that  grants  the 
Secretary  authority  to  demand 
immediate  payment  if  the  permittee 
defaults  or  fails  to  replace  the  LOC 
within  30  calendar  days  prior  to  its 
expiration  date; 

(ii)  Be  payable  to  the  "Department  of 
the  Interior,  BIA"; 

(iii)  Be  irrevocable  during  its  term  and 
have  an  initial  expiration  date  of  not 
less  than  one  year  following  the  date  we 
receive  it;  and 

(iv)  Be  automatically  renewable  for  a 
period  of  not  less  than  one  year,  unless 
the  issuing  financial  institution 
provides  the  BIA  with  written  notice  at 


least  90  calendar  days  before  the  letter 
of  credit's  expiration  date  that  it  will  not 
be  renewed; 

(5)  Surety  bond;  or 

(6)  Any  other  form  of  highly  liquid, 
non-volatile  security  subsequently 
approved  by  us  that  is  easily  convertible 
to  cash  by  us  and  for  which  our 
approval  is  required  prior  to  redemption 
by  any  party. 

(b)  For  tribal  permits,  a  tribe  may 
negotiate  a  permit  term  that  specifies 
the  use  of  any  of  the  bond  forms 
described  in  paragraph  (a)  of  this 
section. 

§  166.603     If  cash  is  submittea  as  a  bond, 
how  is  it  administered? 

If  cash  is  submitted  as  a  bond,  we  will 
es.tablish  an  account  in  your  name  with 
the  Office  of  Trust  Funds  Management 
to  retain  the  funds. 

§  166.604    Is  interest  paid  on  a  cash 
performance  oorid? 

No.  Interest  will  not  be  paid  on  a  cash 
performance  bond. 

§166.605     Are  casti  pertormance  Donas 
refunded? 

If  the  cash  performance  bond  has  not 
been  forfeited  for  cause,  the  principal 
amount  deposited  will  be  refunded  to 
the  depositor  at  the  end  of  the  permit 
period. 

§  1 66.606     Is  insurance  required  for  a 
permit? 

When  we  determine  it  to  be  in  the 
best  interest  of  the  Indian  landowners, 
we  will  require  a  permittee  to  provide 
insurance.  If  insurance  is  required,  it 
must: 

(a)  Be  provided  in  an  amount 
sufficient  to: 

(1)  Protect  any  improvements  on  the 
permit  premises; 

(2)  Cover  losses  such  as  personal 
injury  or  death;  and 

(3)  Protect  the  interest  of  the  Indian 
landowner. 

(b)  Identify  the  tribe,  individual 
Indian  landowners,  and  United  States  as 
insured  parties. 

§166.607    What  types  of  insurance  may  oe 
required? 

We  may  require  any  or  all  of  the 
following  types  of  insurance  depending 
upon  the  activity  conducted  under  the 
permit:  liability,  casualty  (such  as  for 
fire,  hazard,  or  flood). 

Subpart  H— Permit  Violations 

§166.700     What  permit  violations  are 
addressed  by  this  sutipart? 

This  subpart  addresses  violations  of 
permit  provisions  other  than  trespass. 
Trespass  is  addressed  under  subpart  I  of 
this  part. 


§  166.701      How  will  the  Secretary  entorce 
compliance  with  permit  provisions? 

When  reasonable  grounds  exist,  the 
Secretary  may  enter  the  permitted 
premises  at  any  reasonable  time  writh  or 
without  prior  notice  to  determine 
whether  there  has  been  a  violation  of 
the  permit  provisions  and  to  protect 
Indian  trust  assets  and  resources. 

§  166  702     What  happens  if  a  violation  of  a 
permit  occurs? 

If  we  determine  that  a  violation  of  the 
permit  has  occurred  based  on  facts 
known  to  us,  as  soon  as  practicable,  we 
will  provide  written  notice  to  the 
permittee  and  the  sureties  of  the 
violation.  This  written  notice  will 
include  an  explanation  of  the  violation. 

§  166  703     What  will  a  written  notice  of  a 

violation  contain? 

The  written  notice  will  provide  the 
permittee  with  10  days  from  the  receipt 
of  the  written  notice  to: 

(a)  Cure  the  violation  and  notify  us 
that  the  violation  is  cured. 

(b)  Explain  why  we  should  not  cancel 
the  permit;  or 

(c)  Request  in  writing  additional  time 
to  complete  corrective  actions.  If 
additional  time  is  granted,  we  may 
require  that  certain  corrective  actions  be 
taken  immediately. 

§  166  704     Can  a  determination  of  violation 
be  contested"" 

In  the  written  notice  of  violation,  we 
will  advise  the  permittee  of  the 
procedure  to  follow  to  contest  our 
determination  that  a  violation  of  the 
permit  has  occurred. 

§  166.705     What  happens  to  a  bono  it  a 
violation  occurs? 

We  may  apply  the  bond  to  remedy  the 
violation,  in  which  case  we  will  require 
the  permittee  to  submit  a  replacement 
bond  of  an  appropriate  amount. 

§  166.706    What  happens  if  a  permit 
violation  is  not  cured? 

(a)  We  will: 

(1)  Issue  a  written  determination  to 
cancel  the  permit  if  the  violation  is  not 
cured.  The  decision  letter  will  contain: 

(i)  An  explanation  why  we  are 
canceling  the  permit; 

(ii)  An  order  to  vacate  the  property; 

(iii)  Notice  of  the  right  to  appeal 
under  25  CFR  part  2; 

(iv)  An  order  to  pay  delinquent 
rentals,  damages,  and  other  charges;  and 

(v)  A  requirement  to  post  an  appeal 
bond  if  applicable. 

(2)  Notify  all  interested  parties, 
including  the  Indian  landowners,  by 
written  notice  as  soon  as  practicable,  of 
our  determination  to  cancel  a  permit. 

(b)  We  may  require  the  permittee  to 
post  an  appeal  bond  in  an  amount 
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1  letermined  by  us.  The  amount  of  the 
appeal  bond  will  be  the  amount  of 
damages,  and  additional  rentals 
expected  to  accrue  during  the  settlement 

(if  the  appeal. 

^  156.707     If  a  violation  is  not  cured,  what 
may  an  Indian  landowner  dc" 

laj  if  a  violation  is  not  cured  within 
•he  required  time  frame,  the  Indian 
landowner  may  exercise  rights  imder 
the  permit,  including  a  right  of  entry,  if 
any,  or  request  that  we  cancel  the 
permit. 

(b)  If  a  permit  authorizes  termination 
according  to  tribal  or  other  law,  or 
provides  for  the  resolution  of  certain 
types  of  disputes  through  alternative 
dispute  resolution  methods,  the  permit 
))rovisions  will  govern  in  place  of  these 
regulations. 

§166  708     Can  the  Secretary  take 
emergency  action  without  pr>or  notice  it  the 
permitted  premises  are  Demg  damaged? 

Yes.  If  the  permittee  causes  or 
contributes  to  a  severe  harm  to  the 
premises,  the  Secretary  may  take 
appropriate  emergency  action,  in 
consultation  with  the  Indian  landowrner. 
by: 

(a)  Initiating  action  to  cancel  the 
permit; 

(b)  Requiring  inunediate  cessation  of 
he  activity  resulting  in  the  harm; 

(c)  Ordering  the  permittee  to  vacate 
the  premises  immediately;  and 

(d)  Taking  formal  legal  action  as  may 
be  appropriate,  including  seeking 
emergencv  judicial  action. 

*j  '66  709     What  rights  does  a  permittee 
have  it  the  Secretary  taKes  emergency 
action  under  this  subpart? 
A  permittee  may: 

(a)  Agree  to  remedy  the  harm  in  a 
manner  and  time  frame  satisfactory  to 

•  he  Secretary  and  the  Indian  landowner; 

(b)  Seek  to  have  the  permit  reinstated 
after  the  harm  to  the  property  has  been 
cured;  and 

(c)  Contest  the  Secretary's  emergency 
actions  under  25  CFR  part  2. 

Subpart  I — Trespass 

t)  166.800     What  IS  trespass? 

Under  this  part,  trespass  is  any 
unauthorized  occupancy,  use  of,  or 
action  on  Indian  agricultural  and 
government  lands  assigned  to  the 
control  of  a  tribe.  The  following  are 
some  examples  of  trespass: 

(a)  Cultivating  or  harvesting  of 
irrigated  or  non-irrigated  crops  or  the 
harvesting  of  native  hay,  forage,  or  seed; 
■  (b)  Erecting  or  damaging  fencing, 
gates,  or  other  structures; 

(c)  Developing  water  resources; 

(d)  Commercial  filming  or 
photography; 


(e)  Sale  or  barter  of  goods  or  services; 

(f)  Placing  or  storing  of  beehives; 

(g)  Cutting,  damaging,  taking, 
harvesting,  or  removing  agricultural 
products  for  commercial  purposes, 
including  but  not  limited  to:  berries, 
nuts,  flowers,  seeds,  moss,  cones, 
leaves,  mushrooms,  cactus,  yucca,  and 
greenery; 

(h)  Recreation,  hvmting,  trapping,  or 
fishing; 

(i)  Disturbing  soil,  plants,  or 
otherwise  exposing  or  disturbing, 
damaging,  or  removing  archaeological  or 
paleontological  resources; 

(j)  Littering  or  disposing  of 
agricultural  related  products,  hazardous 
waste,  household  or  business  waste,  or 
garbage; 

(k)  Applying  pesticides  without 
proper  certification  or  misusing 
pesticides; 

(1)  Aquaculture  or  the  harvesting  of 
fish  raised  for  commercial  sale  or 
consumption; 

(m)  Unauthorized  livestock  activities, 
including: 

(1)  Driving  livestock  across  Indian 
agricultural  land  without  an  approved 
crossing  permit; 

(2)  Allowing  livestock  to  drift  and 
graze  on  Indian  agricultural  land 
without  an  approved  permit; 

(3)  Grazing  livestock  within  an  area 
closed  to  grazing  of  that  class  of 
livestock;  and 

(4)  Grazing  livestock  in  an  area 
withdrawn  from  use  by  the  BIA  when 
damage  to  the  Indian  agricultural  land 
is  occurring  due  to  improper  handling 
of  livestock;  and 

(n)  Other  actions  designated  by  tribes 
as  acts  of  trespass  on  Indian  agricultural 
lands. 

§166.801     What  Is  the  BIA  s  trespass 
policy? 

We  will: 

(a)  Investigate  accidental,  and  willful, 
or  incidental  trespass  on  Indian 
agricultural  land. 

(b)  Respond  to  alleged  trespass  in  a 
prompt,  efficient  manner. 

(c)  Assess  trespass  penalties  for  the 
value  of  products  used  or  removed,  cost 
of  damage  to  the  Indian  agricultural 
land,  and  enforcement  costs  incurred  as 
a  consequence  of  the  trespass. 

(d)  Ensure  that  damage  to  Indian 
agricultural  lands  resulting  from 
trespass  is  rehabilitated  and  stabilized  at 
the  expense  of  the  trespasser. 

§166.802     Who  can  enforce  this  suDpart? 

(a)  The  BLA  enforces  the  provisions  of 
this  subpart.  If  the  tribe  adopts  the 
provisions  of  this  subpart,  the  tribe  will 
have  concurrent  jurisdiction  to  enforce 
this  subpart.  Additionally,  if  the  tribe  so 


requests,  we  will  defer  to  tribal 
prosecution  of  trespass  on  Indian 
agricultural  lands. 

(b)  The  provisions  in  this  subpart  are 
exclusive  of  and  in  addition  to  any 
tribal  action  that  may  be  taken  under 
tribal  law. 

Notification 

§  1 66.803    How  are  trespassers  notified  of 
a  trespass  determination? 

(a)  Unless  otherwise  provided  imder 
tribal  law,  when  we  have  reason  to 
believe  that  a  trespass  on  Indian 
agricultural  land  has  occurred,  we  or  the 
authorized  tribal  representative  will 
provide  written  notice  to  the  alleged 
trespasser,  the  possessor  of  trespass 
property,  any  known  lien  holder,  and 
beneficial  Indian  landowner,  as 
appropriate.  The  written  notice  will 
include  the  following: 

(1)  The  basis  for  the  trespass 
determination; 

(2)  A  legal  description  of  where  the 
trespass  occurred; 

(3)  A  verification  of  brands  in  the 
State  Brand  Book  for  cases  of  livestock 
trespass; 

(4)  Corrective  actions  that  must  be 
taken; 

(5)  Time  frames  for  taking  the 
corrective  actions;  and 

(6)  Potential  consequences  and 
penalties  for  failure  to  take  corrective 
action. 

(b)  If  we  determine  that  the  alleged 
trespasser  or  possessor  of  trespass 
property  is  unknown  or  refuses  delivery^ 
of  the  written  notice,  a  public  trespass 
notice  will  be  posted  at  the  tribal 
community  building,  U.S.  Post  Office, 
and  published  in  the  local  newspaper 
nearest  to  the  Indian  agricultural  lands 
where  the  trespass  is  occurring. 

(c)  Trespass  notices  under  this 
subpart  are  not  subject  to  appeal  under 
25  CFR  part  2. 

§  1 66.804    What  can  I  do  if  I  receive  a 
trespass  notice? 

If  you  receive  a  trespass  notice,  you 
may  within  the  time  frame  specified  in 
the  notice: 

(a)  Comply  with  the  ordered 
corrective  actions;  or 

(b)  Contact  us  in  writing  to  explain 
why  the  trespass  notice  is  in  error.  You 
may  contact  us  by  telephone  but  any 
explanation  of  trespass  you  wish  to 
provide  must  be  in  writing.  If  we 
determine  that  we  issued  the  trespass 
notice  in  error,  we  will  withdraw  the 
notice. 

§  1 66.805    Who  else  will  the  BIA  notify? 

We  will  notify  anyone  in  possession 
of  the  Indian  agricultural  land  on  which 
the  vmauthorized  livestock  or  other 
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property  has  been  identified  tiiat  such 
property  could  be  Indian  trust  property 
and  that  no  action  to  remove  or 
otherwise  dispose  of  the  unauthorized 
livestock  or  other  property  may  be  taken 
unless  authorized  by  us. 

Actions 

§  166  806    What  actions  does  tfie  BIA  take 
against  trespassers? 

If  the  trespasser  fails  to  take  the 
corrective  action  specified  by  us,  we 
may  take  one  or  more  of  the  following 
actions,  as  appropriate: 

(a)  Seize,  impound,  sell  or  dispose  of 
unauthorized  livestock  or  other  property 
involved  in  the  trespass.  We  may  keep 
such  property  we  seize  for  use  as 
evidence. 

(b)  Assess  penalties,  damages,  and 
costs,  under  §166.812. 

§  166.807    When  will  we  impound 
unauthorized  livestock  or  other  property? 

We  will  impound  unauthorized 
livestock  or  other  property  under  the 
following  conditions: 

(a)  Where  there  is  imminent  danger  of 
severe  injury  to  growing  or  harvestable 
crop  or  destruction  of  the  range  forage. 

(b)  When  the  known  owner  or  his/her 
representative  of  the  unauthorized 
livestock  or  other  property  refuses  to 
accept  delivery  of  a  written  notice  of 
trespass  and  the  unauthorized  livestock 
or  other  property  are  not  removed 
within  the  period  prescribed  in  the 
written  notice. 

(c)  Any  time  after  five  days  of 
providing  notice  of  impoundment  if  you 
failed  to  correct  the  trespass. 

§  1 66.808    How  are  trespassers  notified  if 

their  unauthorized  iivestocK  or  other 
property  are  to  D€  impounaed? 

(a)  If  the  trespass  is  not  corrected  in 
the  time  specified  in  the  initial  trespass 
notice,  we  will  send  written  notice  of 
ovu  intent  to  impound  unauthorized 
livestock  or  other  property  to  the  owner 
or  his/her  representative,  and  any 
known  lien  holder  of  the  unauthorized 
livestock  or  other  property. 

(b)  If  we  determine  that  the  owner  of 
the  unauthorized  livestock  or  other 
property  or  his/her  representative  is 
unknown  or  refuses  delivery  of  the 
written  notice,  we  will  post  a  public 
notice  of  intent  to  impound  at  the  tribal 
community  building,  U.S.  Post  Office, 
and  published  in  the  local  newspaper 
nearest  to  the  Indian  agricultiual  lands 
where  the  trespass  is  occiuring. 

(c)  After  we  have  given  notice  as 
described  above,  we  will  impound 
unauthorized  livestock  or  other  property 
without  any  further  notice. 


§  166.809    What  happens  after  my 
unauthorized  livestock  or  other  property  are 
Impounded? 

Following  the  impoundment  of 
unauthorized  livestock  or  other 
property,  we  will  provide  notice  that  we 
will  sell  the  impounded  property  as 
follows: 

(a)  We  will  provide  written  notice  of 
the  sale  to  the  owner,  his/her 
representative,  and  any  known  lien 
holder.  The  written  notice  must  include 
the  procedure  by  which  the  impounded 
property  may  be  redeemed  prior  to  the 
sale. 

(b)  We  will  provide  public  notice  of 
sale  of  impounded  property  by  posting 
at  the  tribal  conununity  building,  U.S. 
Post  Office,  and  publishing  in  the  local 
newspaper  nearest  to  the  Indian 
agricultural  lands  where  the  trespass  is 
occurring.  The  public  notice  will 
include  a  description  of  the  impoimded 
property,  and  the  date,  time,  and  place 
of  the  public  sale.  The  sale  date  must  be 
at  least  five  days  after  the  publication 
and  posting  of  notice 

§166.810     How  do  I  redeem  my  impouncec 
livestock  or  other  property'' 

You  may  redeem  impounded 
livestock  or  other  property  by 
submitting  proof  of  ownership  and 
pajring  all  penalties,  damages,  and  costs 
under  §  166.812.  and  completing  all 
corrective  actions  identified  by  us  under 
§166.803. 

§166.811     How  will  the  sale  of  impounded 
livestock  or  other  property  be  conducted? 

(a)  Unless  the  owner  or  known  lien 
holder  of  the  impounded  livestock  or 
other  property  redeems  the  property 
prior  to  the  time  set  by  the  sale,  by 
submitting  proof  of  ownership  and 
settling  all  obligations  under  §  166.803 
and  §  166.811,  the  property  will  be  sold 
by  public  sale  to  the  highest  bidder. 

(b)  If  a  satisfactory  bid  is  not  received, 
the  livestock  or  property  may  be  re- 
offered  for  sale,  retvuned  to  Uie  owmer, 
condemned  and  destroyed,  or  otherwise 
disposed  of. 

(c)  We  will  give  the  purchaser  a  bill 
of  sale  or  other  written  receipt 
evidencing  the  sale. 

Penalties,  Damages,  and  Costs 

§166.812     What  are  the  penalties 
damages,  and  costs  payable  by  trespassers 
on  Indian  agricultural  land? 

Trespassers  on  Indian  agricultural 
land  must  pay  the  following  penalties 
and  costs: 

(a)  The  reasonable  value  of  forage  or 
crops  consumed  or  destroyed; 

(b)  Expenses  incurred  in  gathering, 
impounding,  caring  for,  and  disposal  of 
livestock  in  cases  which  necessitate 
impoundment  under  §  166.807; 


(c)  The  costs  associated  with  any 
damage  to  Indian  agricultural  land; 

(d)  The  value  of  the  property  illegally 
used  or  removed  plus  a  penalty  of 
double  their  values; 

(e)  The  costs  associated  with 
enforcement  of  the  regulations, 
including  field  examination  and  survey, 
damage  appraisal,  investigation 
assistance  and  reports,  witness 
expenses,  demand  letters,  court  costs, 
and  attorney  fees;  and 

(g)  All  other  penalties  authorized  by 

law 

§166  813     How  will  the  BIA  determine  the 
va'ue  of  forage  or  crops  consumed  or 
destroyed? 

We  will  determine  the  value  of  forage 
or  crops  consumed  or  destroyed  based 
upon  the  average  rate  received  per 
month  for  comparable  property  or 
grazing  privileges,  or  the  estimated 
commercial  value  for  such  property  or 
privileges. 

§  166.814     How  will  the  BIA  determine  the 
value  of  the  property  illegally  used  or 
removed? 

We  will  determine  the  value  of  the 
property  illegally  used  or  removed 
based  upon  a  valuation  of  similar 
property. 

§  166.815  How  will  the  BIA  determine  the 
amount  of  damages  to  Indian  agricultural 
land? 

We  will  determine  the  damages  by 
considering  the  costs  of  rehabilitation 
and  revegetation,  loss  of  future  revenue, 
loss  of  profits,  loss  of  productivity,  loss 
of  market  value,  damage  to  other 
resources,  and  other  factors. 

§  166.816  How  will  the  BIA  determine  the 
costs  associated  with  enforcement  of  the 
trespass? 

Costs  of  enforcement  may  include 
detection  and  all  actions  taken  by  us 
through  prosecution  and  collection  of 
damages.  This  includes  field 
examination  and  survey,  damage 
appraisal,  investigation  assistance  and 
report  preparation,  witness  expenses, 
demand  letters,  coiul  costs,  attorney 
fees,  and  other  costs. 

§  166.817    What  happens  if  I  do  not  pay  the 
assessed  penalties,  damages  and  costs? 

Unless  otherwise  provided  by 
applicable  tribal  law: 

(a)  We  will  refuse  to  issue  you  a 
permit  for  use,  development,  or 
occupancy  of  Indian  agricultural  lands; 
and 

(b)  We  will  forward  your  case  for 
appropriate  legal  action. 
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§166.818     How  are  the  proceeds  from 
trespass  distributed? 

Unless  otherwise  provided  by  tribal 
law: 

(a)  We  will  treat  any  amoimts 
recovered  under  §  166.812  as  proceeds 
from  the  sale  of  agricultural  property 
from  the  Indian  agricultural  land  upon 

s  hich  the  trespass  occurred. 

(b)  All  amounts  collected  in  excess  of 
the  amounts  assessed  under  §  166.812 
will  be  applied  by  us  against  costs 
associated  with  the  enforcement  of  this 
subpart. 

(c)  If  we  seize  and  dispose  of 
impounded  livestock  or  other  property 
of  the  trespasser,  we  will  apply  any  cash 
or  other  proceeds  to  satisfy  the  penalties 
and  costs  of  enforcement.  If  any  money 
is  left  over,  we  will  return  it  to  the 
trespasser  or,  where  we  caimot  identify 
the  owner  of  the  impounded  property, 
we  will  deposit  the  net  proceeds  of  the 
sale  into  the  accounts  of  the  landowners 
where  the  trespass  occurred. 

§166.819     What  happens  ff  the  3IA  does 
not  collect  enough  money  to  satisfy  the 
penalty'' 

If  we  do  not  collect  enough  money 
from  the  trespasser,  we  will  distribute 
collected  penalties  as  follows: 

(a)  All  amounts  collected  up  to  and 
including  the  amount  assessed  under 
§§  166.810  through  166.811  vdll  be 
distributed  equally: 

(1)  Between  the  beneficial  Indian 
landowner;  and 

(2)  Towards  the  cost  of  restoring  the 
Indian  agricultural  land. 

(b)  We  will  send  written  notice  to  the 
uespasser  and  any  known  lien  holders 
demanding  immediate  settlement  and 
advising  the  trespasser  that  unless 
settlement  is  received  within  five 
working  days  from  the  date  of  receipt, 
we  will  forward  the  case  for  appropriate 
legal  action. 

Subpart  J— Appeals 

§  166.900     Can  decisions  by  the  BiA  pe 
appealed? 

LxLept  as  otherwise  provided  in  this 
part,  appeals  from  decisions  of  the  BIA 
under  this  part  may  be  taken  pursuant 
to  25  CFR  part  2. 

Subpart  K — Records 

§  166  1000     Who  owns  records  associated 
with  this  parf 

Any  records  generated  in  the 
fulfillment  of  this  part  are  the  property 
of  the  United  States,  and  must  be 
maintained  in  accordance  with 
approved  records  retention  procedures 
under  the  Federal  Records  Act,  44 
U.S.C.  3\01.  etseq. 


Subpart  L — Agriculture  Education 
Education  Assistance  Recruitment, 
and  Training 

§  166.1 100     How  a'e  the  inaiar  agriculture 
education  programs  opierated? 

IdJ  The  purpose  ut  ihe  Indian 
agricultiue  education  programs  is  to 
recruit  and  develop  promising  Indian 
and  Alaska  Natives  who  are  enrolled  in 
secondary  schools,  tribal  or  Alaska 
Native  community  colleges,  and  other 
post-secondary  schools  for  employment 
as  professional  resoiu-ce  managers  and 
other  agricultiue-related  professionals 
by  approved  organizations. 

(b)  We  vdll  operate  the  student 
educational  employment  program  as 
part  of  oiu  Indian  agricultiue  education 
programs  in  accordance  with  the 
provisions  of  5  CFR  213.3202(a)  and  (b). 

(c)  We  will  establish  an  education 
committee  to  coordinate  and  carry  out 
the  agriculture  education  assistance 
programs  and  to  select  participants  for 
all  agriculttue  education  assistance 
programs.  The  committee  will  include 
at  least  one  Indian  professional  educator 
in  the  field  of  natxiral  resources  or 
agriculture,  a  personnel  specialist,  a 
representative  of  the  Intertribal 
Agriculture  Council,  and  a  natural 
resources  or  agriculture  professional 
from  the  BIA  and  a  representative  from 
American  Indian  Higher  Education 
Consortium.  The  committee's  duties 
will  include  the  vmting  of  a  manual  for 
the  Indian  and  Alaska  Native 
Agriculture  Education  and  Assistance 
Programs. 

(d)  We  will  monitor  and  evaluate  the 
agriculture  education  assistance 
programs  to  ensure  that  there  are 
adequate  Indian  and  Alaska  Native 
natural  resoiuces  and  agriculture-related 
professionals  to  manage  Indian  natiu-al 
resovuces  and  agricultiue  programs  by 
or  for  tribes  and  Alaska  Native 
Corporations.  We  will  identify  the 
number  of  participeuits  in  the  intern, 
student  educational  employment 
program,  scholarship,  and  outreach 
programs;  the  number  of  participants 
who  completed  the  requirements  to 
become  a  natural  resources  or 
agriculture-related  professional;  and  the 
number  of  participants  completing 
advanced  degree  requirements. 

§1661101     How  will  the  BIA  select  an 
agriculture  intern? 

(a)  The  purpose  of  the  agriculture 
intern  program  is  to  ensure  the  future 
participation  of  trained,  professional 
Indians  and  Alaska  Natives  in  the 
management  of  Indian  and  Alaska 
Native  agricultural  land.  In  keeping 
with  this  purpose,  we  will  work  with 
tribes  and  Alaska  Natives: 


(1)  To  obtain  the  maximiun  degree  of 
participation  from  Indians  and  Alaska 
Natives  in  the  agriculture  intern 
program; 

(2)  To  encoiuage  agriculture  interns  to 
complete  an  imdergraduate  degree 
program  in  natural  resoiuces  or 
agricultxue-related  field;  and 

(3)  To  create  an  opportunity  for  the 
advancement  of  natiual  resovuces  and 
agriculture-related  technicians  to 
professional  resource  management 
positions  with  the  BIA,  other  federal 
agencies  providing  an  agricultiu^ 
service  to  their  respective  tribe,  a  tribe, 
or  tribal  agriculture  enterprise. 

(b)  Subject  to  restrictions  imposed  by 
agency  budgets,  we  will  establish  and 
maintain  in  the  BIA  at  least  20  positions 
for  the  agriculture  intern  program.  All 
Indians  and  Alaska  Natives  who  satisfy 
the  quaUfication  criteria  may  compete 
for  positions. 

(c)  Applicants  for  intern  positions 
must  meet  the  following  criteria: 

(1)  Be  eligible  for  Indian  preference  as 
defined  in  25  CFR  part  5; 

(2)  Possess  a  high  school  diploma  or 
its  recognized  equivalent; 

(3)  Be  able  to  successfully  complete 
the  intern  program  within  a  3-year 
period;  and 

(4)  Possess  a  letter  of  acceptance  to  an 
accredited  post-secondary  school  or 
demonstrate  that  one  will  be  sent  within 
90  days. 

(d)  We  will  advertise  vacancies  for 
agriculture  intern  positions  semi- 
annually, no  later  than  the  first  day  of 
April  and  October,  to  accommodate 
entry  into  school. 

(e)  In  selecting  agriculture  interns,  we 
will  seek  to  identify  candidates  who: 

(1)  Have  the  greatest  potential  for 
success  in  the  program; 

(2)  Will  take  the  shortest  time  period 
to  complete  the  intern  program;  and 

(3)  Provide  the  letter  of  acceptance 
required  by  paragraph  (c)(4)  of  this 
section. 

(f)  Agriculture  interns  must: 

(1)  Maintain  full-time  status  in  an 
agriculture-related  curriculum  at  an 
accredited  post  secondary  school; 

(2)  Maintain  good  academic  standing; 

(3)  Enter  into  an  obligated  service 
agreement  to  s^rve  as  a  professional 
resource  manager  or  agricultiue-related 
professional  with  an  approved 
organization  for  two  years  in  exchange 
for  each  year  in  the  program;  and 

(4)  Report  for  service  with  the 
approved  organization  diu-ing  any  break 
in  attendance  at  school  of  more  than 
three  weeks. 

(g)  The  education  committee  will 
eveduate  aimually  the  performance  of 
the  agriculture  intern  program 
participants  against  requirements  to 
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ensure  that  they  are  satisfactorily 
progressing  toward  completion  of 
program  requirements. 

(h)  We  will  pay  all  costs  for  tuition, 
books,  fees,  and  living  expenses 
inciured  by  an  agriculture  intern  while 
attending  an  accredited  post  secondary 
school. 

§166.1102     HOW  can  I  become  an 

agriculture  educational  employment 
student' 

(a)  To  be  considered  for  selection, 
applicants  for  the  student  educational 
employment  program  must: 

{!)  Meet  the  eligibility  requirements 
in  5  CFR  part  308;  and 

(2)  Be  accepted  into  or  enrolled  in  a 
coiu-se  of  study  at  an  accredited  post 
secondary  institution  which  grants 
degrees  in  natiiral  resources  or 
agriculture-related  curricula. 

(b)  Student  educational  employment 
steering  committees  established  at  the 
field  level  will  select  program 
participants  based  on  eligibility 
requirements  without  regard  to 
applicants'  financial  needs. 

(c)  A  recipient  of  assistance  under  the 
student  educational  employment 
program  will  be  required  to  enter  into 
an  obligated  service  agreement  to  serve 
as  a  natural  resources  or  agriculture- 
related  professional  with  an  approved 
organization  for  one  year  in  exchange 
for  each  year  in  the  program. 

(d)  We  will  pay  all  costs  of  tuition, 
books,  fees,  and  transportation  to  and 
from  the  job  site  to  school,  for  an  Indian 
or  Alaska  Native  student  who  is  selected 
for  the  cooperative  education  program. 

§  1 66. 1 1 03    How  can  I  get  an  agriculture 

scholarship? 

laj  We  may  grant  agriculture 
scholarships  to  Indians  and  Alaska 
Natives  enrolled  as  full  time  students  in 
accredited  post-secondary  and  graduate 
programs  of  study  in  natural  resources 
and  agriculture-related  curricula. 

(b)  The  education  committee 
established  in  §  166.1100(a)  will  select 
program  participants  based  on  eligibility 
requirements  stipulated  in  paragraphs 
(e)  through  (g)  of  this  section  without 
regard  to  applicants'  financial  needs  or 
past  scholastic  achievements. 

(c)  Recipients  of  scholarships  must 
reapply  annually  to  continue  to  receive 
funding  beyond  the  initial  award 
period.  Students  who  have  received 
scholarships  in  past  years,  are  in  good 
academic  standing,  and  have  been 
recommended  for  continuation  by  their 
academic  institution  will  be  given 
priority  over  new  applicants  for 
scholarship  assistance. 

(d)  The  amount  of  scholarship  funds 
an  individual  is  awarded  each  year  will 


be  contingent  upon  the  availability  of 
funds  appropriated  each  fiscal  year  and 
is  subject  to  yearly  change. 

(e)  Preparatory'  scholarships  may  be 
available  for  a  maximum  of  3  academic 
years  of  general,  undergraduate  coiu-se 
work  leading  to  a  degree  in  natural 
resources  or  agriculture-related 
curricula  and  may  be  awarded  to 
individuals  who: 

(1)  Possess  a  high  school  diploma  or 
its  recognized  equivalent;  and 

(2)  Are  enrolled  and  in  good  academic 
standing  at  an  acceptable  post 
secondary  school. 

(f)  Undergraduate  scholarships  are 
available  for  a  maximum  of  three 
academic  years  and  may  be  awarded  to 
individuals  who: 

(1)  Have  completed  a  minimum  of  55 
semester  hours  toward  a  bachelor's 
degree  in  a  natural  resources  or 
agriculture-related  curriculum;  and 

(2)  Have  been  accepted  into  a  natural 
resource  or  agriculture-related  degree- 
granting  program  at  an  accredited 
college  or  university. 

(g)  Graduate  scholarships  are 
available  for  a  maximum  of  five 
academic  years  for  individuals  selected 
into  the  graduate  program  of  an 
accredited  college  or  university  that 
grants  advanced  degrees  in  natural 
resources  or  agriculture-related  fields. 

(h)  A  recipient  of  assistance  under  the 
scholarship  program  must  enter  into  an 
obligated  service  agreement  to  serve  as 
a  nattual  resources  or  agriculture-related 
professional  with  the  BIA,  other  federal 
agency  providing  assistance  to  their 
respective  tribe,  a  tribe,  tribal 
agriculture  enterprise,  or  an  ANCSA 
Corporation  for  one  year  for  each  year 
in  the  program. 

(i)  We  will  pay  all  scholarships 
approved  by  the  education  committee 
established  in  §  166.1100(d}(a)  for 
which  funding  is  available. 


§166.1104 
outreach? 


What  is  agriculture  education 


(a)  We  wilhestablish  and  maintain  an 
agriculture  eatic;ation  outreach  program 
for  Indian  and  Allaska  Native  youth  that 
will:  > 

(1)  Encourage  students  to  acquire 
academic  skills  needed  to  succeed  in 
post  secondary  mathematics  and  science 
courses; 

(2)  Promote  agriculture  career 
awareness; 

(3)  Involve  students  in  projects  and 
activities  oriented  to  agriculture  related 
professions  early  so  students  realize  the 
need  to  complete  required  pre  college 
courses;  and 

(4)  Integrate  Indian  and  Alaska  Native 
agriculture  program  activities  into  the 
education  of  Indian  and  Alaska  Native 
students. 


(b)  We  will  develop  and  carry  out  the 
program  in  consultation  with 
appropriate  community  education 
organizations,  tribes,  ANCSA 
Corporations,  Alaska  Native 
organizations,  and  other  federal 
agencies  providing  agriculture  services 
to  Indians. 

(c)  The  education  committee 
established  under  §  166.1100(a)  will 
coordinate  and  implement  the  program 
nationally. 

§166  1105     Who  can  get  assistance  tor 
postgraduate  studies? 

(a)  The  purpose  of  the  postgraduate 
studies  program  is  to  enhance  the 
professional  and  technical  knowledge  of 
Indian  and  Alaska  Native  natural 
resource  and  agriculture-related 
professionals  working  for  an  approved 
organization  so  that  the  best  possible 
service  is  provided  to  Indian  and  Alaska 
Natives. 

(b)  We  may  pay  the  cost  of  tuition, 
fees,  books,  and  salary  of  Alaska  Natives 
and  Indians  who  are  employed  by  an 
approved  organization  and  who  wish  to 
pursue  advanced  levels  of  education  in 
natural  resource  or  agriculture-related 
fields. 

(c)  The  goal  of  the  advanced  study 
program  is  to  encourage  participants  to 
obtain  additional  academic  credentials 
such  as  a  degree  or  diploma  in  a  natural 
resources  or  agriculture-related  field. 
Requirements  of  the  postgraduate  study 
program  are: 

(1)  The  duration  of  course  work 
cannot  be  less  than  one  semester  or 
more  than  three  years;  and 

(2)  Students  in  the  postgraduate 
studies  program  must  meet  performance 
standards  as  required  by  the  graduate 
school  offering  the  study  program. 

(d)  Program  applicants  must  submit 
application  packages  to  the  education 
committee.  At  a  minimum,  such 
packages  must  contain  a  resume  and  an  , 
endorsement  signed  by  the  applicant's 
supervisor  clearly  stating  the  need  for 
and  benefits  of  the  desired  training. 

(e)  The  education  committee  must  use 
the  following  criteria  to  select 
participants: 

(1)  Need  for  the  expertise  sought  at 
both  the  local  and  national  levels; 

(2)  Expected  benefits,  both  locally  and 
nationally;  and 

(3)  Years  of  experience  and  the 
service  record  of  the  employee. 

(f)  Program  participants  will  enter 
into  an  obligated  service  agreement  to 
serve  as  a  natural  resources  or 
agriculture-related  professional  with  an 
approved  organization  for  two  years  for 
each  year  in  the  program.  We  may 
reduce  the  obligated  service 
requirement  if  the  employee  receives- 
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supplemental  funding  such  as  research 
grants,  scholarships,  or  graduate 
stipends  and,  as  a  result,  reduces  the 
need  for  financial  assistance  under  this 
part.  If  the  obligated  service  agreement 
is  breached,  we  will  collect  the  amount 
owed  us  in  accordance  with  §  166.1110. 

§  1 66  1 1 06     What  can  happen  if  we  recruit 
you  after  graduation? 

(a)  The  purpose  of  the  post  graduation 
recruitment  program  is  to  recruit  Indian 
and  Alaska  Native  natural  resource  and 
trained  agriculture  technicians  into  the 
agriculture  programs  of  approved 
oi^anizations. 

(b)  We  may  assume  outstanding 
student  loans  from  established  lending 
institutions  of  Indian  and  Alaska  Native 
natural  resources  and  agriculture 
technicians  who  have  successfully 
completed  a  post-secondary  natural 
resources  or  agricultiu-e-related 
curriculum  at  an  accredited  institution. 

(c)  Indian  and  Alaska  Natives 
receiving  benefits  under  this  program 
will  enter  into  an  obligated  service 
agreement  in  accordance  with 

§  166.1110.  Obligated  service  required 
under  this  program  will  be  one  year  for 
every  $5,000  of  student  loan  debt 
repaid. 

(d)  If  the  obligated  service  agreement 
is  breached,  we  will  collect  student 
loan(s)  in  accordance  with  §  166.1110. 

§1661107     Who  can  oe  an  intern? 

(a)  Natural  resources  or  agriculture 
personnel  working  for  an  approved 
organization  may  apply  for  an 
internship  within  agriculture-related 
programs  of  agencies  of  the  Department 
of  the  Interior  or  other  federal  agencies 
providing  an  agricultvu-e  service  to  their 
respective  reservations. 

(b)  Natural  resources  or  agricultiire- 
related  personnel  from  other 
Department  of  the  Interior  agencies  may 
apply  through  proper  channels  for 
"internships"  within  the  BLA's 
agriculture  programs.  With  the  consent 
of  a  tribe  or  Alaska  Native  organization, 
the  BIA  can  arrange  for  an 
Intergovernmental  Personnel  Act 
assigmnent  in  tribal  or  Alaska  Native 
agriculture  programs. 

(c)  Natural  resources  and  agriculture 
personnel  from  agencies  not  within  the 
Department  of  the  Interior  may  apply, 
through  proper  agency  channels  and 
pursuant  to  an  interagency  agreement, 
for  an  "internship"  within  the  BIA  and, 
with  the  consent  of  a  tribe  or  Alaska 
Native  organization,  we  can  facilitate  an 
Intergovernmental  Personnel  Act 
assignment  in  a  tribe,  tribal  agriculture 
enterprise,  or  Alaska  Native 
Corporation. 


(d)  Natiu-al  resources  or  agriculture 
personnel  from  a  tribe,  tribal  agriculture 
enterprise,  or  Alaska  Native  Corporation 
may  apjJly,  through  proper  channels 
and  pursuant  to  a  cooperative 
agreement,  for  an  internship  within 
another  tribe,  tribal  forest  enterprise,  or 
ANCSA  Corporation  agriculture 
program. 

(e)  The  employing  agency  of 
participating  federal  employees  will 
provide  for  the  continuation  of  salary 
and  benefits. 

(0  The  host  agency  for  participating 
tribal,  tribal  agriculture  enterprise,  or 
Alaska  Native  Corporation  agriculture 
employees  will  provide  for  salaries  and 
benefits. 

(g)  A  bonus  pay  incentive,  up  to  25 
percent  (%)  of  the  intern's  base  salary, 
may  be  provided  to  intergovernmental 
interns  at  the  conclusion  of  the 
internship  period.  Bonus  pay  incentives 
will  be  at  the  discretion  of  and  funded 
by  the  host  organization  and  must  be 
conditioned  upon  the  host  agency's 
documentation  of  the  intern's  superior 
performance,  in  accordance  with  the 
agency's  performance  standards,  diuing 
the  internship  period. 

§166.1108    Who  can  participate  in 
continuing  education  and  training? 

(a)  The  purpose  of  continuing 
education  and  training  is  to  establish  a 
program  to  provide  for  the  ongoing 
education  and  training  of  natiu-al 
resources  and  agriculture  personnel 
employed  by  approved  organizations. 
This  program  vnll  emphasize 
continuing  education  and  training  in 
three  areas: 

(1)  Orientation  training  including 
tribal-federal  relations  and 
responsibilities; 

(2)  Technical  agriculture  education; 
and 

(3)  Developmental  training  in 
agriculture-based  enterprises  and 
marketing. 

(b)  We  will  maintain  an  orientation 
program  to  increase  awareness  and 
understanding  of  Indian  culture  and  its 
effect  oh  natural  resources  management 
and  agricultiu-e  practices  and  on  federal 
laws  that  effect  natural  resources 
management  and  agriculture  operations 
and  administration  in  the  Indian 
agricultvue  program. 

(c)  We  will  maintain  a  continuing 
technical  natural  resources  and 
agriculture  education  program  to  assist 
natural  resources  managers  and 
agricultin-e-related  professionals  to 
perform  natural  resources  and 
agriculture  management  on  Indian  land. 

(d)  We  will  maintain  an  agricultiu-e 
land-based  enterprise  and  marketing 
training  program  to  assist  with  the 


development  and  use  of  Indian  and 
Alaska  Native  agriculture  resources. 

§166.1109    What  are  my  obligations  to  the 
BIA  after  I  participate  in  an  agriculture 
education  program? 

(a)  Individuals  completing  agriculture 
education  programs  with  an  obligated 
service  requirement  may  be  offered  full 
time  permanent  employment  with  an 
approved  organization  to  fulfill  their 
obligated  service  within  90  days  of  the 
date  all  program  education  requirements 
have  been  completed.  If  employment  is 
not  offered  within  the  90  day  period,  the 
student  will  be  relieved  of  obligated 
service  requirements.  Not  less  than  30 
days  before  to  the  start  of  employment, 
the  employer  must  notify  the  participant 
of  the  work  assignment,  its  location  and 
the  date  work  must  begin.  If  the 
employer  is  other  than  the  BIA,  the 
enaployer  must  also  notify  us. 

(b)  Employment  time  that  can  be 
credited  toward  obligated  service 
requirement  will  begin  the  day  after  all 
program  education  requirements  have 
been  completed,  with  the  exception  of 
the  agricultiu^  intern  program  which 
includes  the  special  provisions  outlined 
in  §  166.1101(f)(4).  The  minimum 
service  obligation  period  will  be  one 
year  of  full  time  employment. 

(c)  The  employer  has  the  right  to 
designate  the  location  of  employment 
for  fulfilling  the  service  obligation. 

(d)  A  participant  in  any  of  the 
agricultxire  education  programs  with  an 
obligated  service  requirement  may, 
within  30  days  of  completing  all 
program  education  requirements, 
request  a  deferment  of  obligated  service 
to  pursue  postgraduate  or  post-doctoral 
studies.  In  such  cases,  we  will  issue  a 
decision  within  30  days  of  receipt  of  the 
request  for  deferral.  We  may  grant  such 
a  request;  however,  deferments  granted 
in  no  way  waive  orf&therwise  affect 
obligated  service  requirements. 

(ej  A  participant  in  any  of  the 
agricultiu-e  education  programs  with  an 
obligated  service  requirement  may. 
within  30  days  of  completing  all 
program  education  requirements, 
request  a  waiver  of  obligated  service 
based  on  personal  or  family  hardship. 
We  may  grant  a  full  or  partial  waiver  or 
deny  the  request  for  waiver.  In  such 
cases,  we  will  issue  a  decision  within  30 
days  of  receiving  the  request  for  waiver. 

§166.1110    What  happens  If  I  do  not  fulfill 
my  obligation  to  the  BIA? 

(a)  Any  individual  who  accepts 
financial  support  under  agriculture 
education  programs  with  an  obligated 
service  requirement,  and  who  does  not 
accept  employment  or  unreasonably 
terminates  employment  must  repay  us 
in  accordance  with  the  following  table: 
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H  you  are  *  *  * 


(1)  Agriculture  intern 

(2)  Cooperative  education  

(3)  Scholarship  

(4)  Post  graduation  recruitnnent 

(5)  Postgraduate  studies  


Then  the  costs  that  you  must  repay  are  ' 


Living  allowance,  tuition,  books,  and  fees  re- 
ceived while  occupying  position  plus  inter- 
est. 

Tuition,  books,  and  fees  plus  interest 

Costs  of  scholarship  plus  interest 

All  student  loans  assumed  by  us  under  the 
program  plus  interest. 

Living  allowance,  tuition,  books,  and  fees  re- 
ceived while  in  the  program  plus  interest. 


And  then  the  costs  that  you  do  not  need  to 
repay  are  *  *  * 


Salary  paid  during  school  breaks  or  when  re- 
cipient was  employed  by  an  approved  orga- 
nization 


Salary  paid  during  school  breaks  or  when  re- 
cipient was  employed  by  an  approved  orga- 
nization. 


fb)  For  agrictilttire  education 
programs  with  an  obligated  service 
requirement,  we  will  adjust  the  amount 
required  for  repa5nment  by  crediting 
toward  the  final  amoimt  of  debt  any 
obligated  service  performed  before 
breach  of  contract. 

Dated:  June  22,  2000. 
Kevin  Cover, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc.  00-17195  Filed  7-13-00;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

25  CFR  Part  84 

HIN  1076-AE03 

Encumbrances  of  Tribal  Land — 
Contract  Approvals 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  issuing  a  proposed 
rule  stating  which  types  of  contracts  or 
agreements  enciunbering  tribal  land  are 
not  subject  to  approval  by  the  Secretary 
of  the  Interior  under  the  Indian  Tribal 
Economic  Development  and  Contract 
Encouragement  Act  of  2000,  Public  Law 
106-179.  The  proposed  rule  also 
provides,  in  accordance  with  the  Act, 
that  Secretarial  approval  is  not  required 
(and  will  not  be  granted)  for  any 
contract  or  agreement  that  the  Secretary 
determines  is  not  covered  by  the  Act. 
Finally,  for  contracts  and  agreements 
that  are  covered  by  the  Act,  the 
proposed  rule  sets  out  mandatory 
conditions  for  the  Secretary's  approval. 
DATES:  You  must  submit  any  written 
cumments  no  later  than  October  12, 
2000. 

ADDRESSES:  Comments  (2  copies)  should 
be  addressed  to:  U.S.  Forest  Service 
(CAET),  200  E.  Broadway,  Missoula,  MT 
59807  Attn:  Trust  Rule. 
FOR  FURTHER  INFORMATION  CONTACT:  Art 
Gary,  Bureau  of  Indian  Affairs,  Trust 
Policies  and  Procedures  Project,  202- 
208-6422. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1871,  Congress  enacted  Section 
2103  of  the  Revised  Statutes,  codified  at 
25  U.S.C.  81  (Section  81).  It  placed 
several  restrictions,  including  a 
requirement  for  approval  by  the 
Secretary  of  the  Interior,  on  contracts 
between  any  person  and  any  Indian 
tribe  or  individual  Indians  for 

the  payment  or  delivery  of  any  money  or 
other  thing  of  value,  in  present  or  in 
prospective,  or  for  the  granting  or  procuring 
any  privilege  to  him,  or  any  other  person  in 
consideration  of  services  for  said  Indians 
relative  to  their  lands,  or  to  any  claims 
growing  out  of,  or  in  reference  to,  annuities, 
installments,  or  other  moneys,  claims, 
demands,  or  thing,  under  laws  or  treaties 
with  the  United  States,  or  official  acts  of  any 
officers  thereof,  or  in  any  way  connected 
with  or  due  from  the  United  States. 

Section  81  reflected  Congressional 
concern  that  Indian  tribes  and 
individual  Indians  were  incapable  of 
protecting  themselves  from  fraud  in 
their  financial  affairs.  To  that  end,  it 
also  required  that  the  Secretary  approve 
any  contracts  for  legal  services  between 
an  Indian  tribe  and  an  attorney,  and 
provided  that  any  person  could  bring  an 
action  in  the  name  of  the  United  States 
to  enforce  the  Section's  requirements 
(the  "qui  tam"  provision). 

Over  the  years,  administration  of  this 
statute  became  difficult.  Although  it  was 
interpreted  early  on  not  to  apply  to 
leases  of  Indian  land  (see  Lease  of 
Indian  Lands  for  Grazing  Purposes,  18 
Op.  Atty.  Gen.  235  (1885)),  parties 
opposed  to  such  leases  still  asked  coiuls 
to  invalidate  them  based  on  alleged  non- 
compliance with  Section  81.  See,  e.g.. 
United  States  ex  rel.  Harlon  v.  Bacon, 
21  F.3d  209  (8th  Cir.  1994)  (a  suit  under 
the  qui  tam  provision).  As  time  went  on, 
there  was  confusion  over  exactly  what 
contracts  Section  81  did  or  did  not 
cover.  The  Bureau  of  Indian  Affairs 
(BIA)  began  to  issue  "accommodation 
approvals"  for  contracts  that  did  not 
require  the  Secretary's  approval,  but 
where  the  relevant  Indian  tribe 
requested  that  they  be  approved  anyway 


to  avoid  casting  any  doubt  upon  the 
tribe's  authority  to  enter  into  the 
contract.  To  accommodate  the  tribe's 
request,  the  BIA  would  "approve"  the 
contract,  even  though  such  "approval" 
was  not  required  under  Section  81. 

In  addition  to  administrative 
problems,  Section  81  became  outdated. 
It  was  a  relic  of  a  paternalistic  policy 
towards  Indian  tribes  prevalent  at  the 
end  of  the  nineteenth  century.  As  noted 
by  the  Senate  Committee  on  Indian 
Affairs  in  its  report  on  Pub.  L.  106-179 
(the  Senate  Report),  "Indian  tribes,  their 
corporate  partners,  courts,  and  the  BIA 
have  struggled  for  decades  with  how  to 
apply  Section  81  in  an  era  that 
emphasizes  tribal  self-determination, 
autonomy,  and  reservation  economic 
development."  Congress  attempted  to 
address  some  of  these  concerns  through 
enactment  of  later  statutes  such  as  the 
Indian  Reorganization  Act  (IRA)  of 
1934,  48  Stat.  984;  the  hidian  Self- 
Determination  and  Education 
Assistance  Act  of  1975,  Pub.  L.  93-638; 
and  the  Indian  Mineral  Development 
Act  of  1982,  Pub.  L.  97-382.  Since, 
however.  Congress  did  not  change  the 
provisions  of  Section  81  (except  for  a 
minor  amendment  in  1958).  the 
uncertainty  in  its  application  continued. 
To  address  this  uncertainty.  Congress 
enacted  the  Indian  Tribal  Economic 
Development  and  Contract 
Encouragement  Act  of  2000  (the  Act), 
Pub.  L.  106-179,  in  March  2000.  Section 
2  of  the  Act  replaces  the  text  of  Section 
81  with  six  subsections.  Subsection  (a) 
supplies  definitions,  which  are 
incorporated  into  the  proposed 
regulations.  Subsection  (b)  provides  that 
agreements  or  contracts  with  Indian 
tribes  that  encumber  Indian  lands  for  a 
period  of  seven  or  more  years  are  not 
valid  imless  they  bear  the  approval  of 
the  Secretary'  of  the  Interior  or  a 
designee  of  the  Secretary.  By  making 
this  change,  Section  81  no  longer 
applies  to  a  broad  range  of  commercial 
transactions.  Instead,  as  noted  in  the 
Senate  Report,  Section  81  will  apply 
only  to  those  transactions  where  the 
contract  between  the  tribe  and  a  third 
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party  could  allow  that  party  to  exercise 
exclusive  or  nearly  exclusive 
proprietary'  control  over  the  Indian 
lands.  The  intent  is  to  protect  the  tribe 
from  loss  of  proprietary  control  of  its 
lands  and  to  provide  the  measure  of 
certainty  in  the  application  of  Section 
81  that  was  lacking  in  the  prior  law. 

Subsection  (c)  provides  that  a 
determination  by  the  Secretary  that  an 
agreement  is  not  covered  by  Section  81 
has  the  effect  of  making  the  section 
inapplicable.  The  Senate  Report  notes 
that  "it  would  contradict  the  law's 
)ntent  if  parties  made  a  practice  of 
submitting  agreements  where  Section  81 
:s  patently  inapplicable,  simply  to 
obtain  an  official  endorsement  of  this 
conclusion."  Thus,  with  the  removal  of 
the  uncertainty  regarding  the  validity  of 
such  agreements,  the  BIA  will  no  longer 
issue  "accommodation  approvals." 
Also,  and  most  importantly  for  purposes 
of  this  proposed  rule,  this  subsection  is 
meant  to  work  in  conjunction  with 
subsection  (e)  that  requires  that  the 
Secretary  enact  regulations  within  180 
days  from  the  law's  enactment 
establishing  which  types  of  agreements 
are  not  covered  by  Section  81. 

Subsection  (d)  requires  the  Secretary 
to  disapprove  any  agreement  otherwise 
covered  by  the  law,  if  it  is  in  violation 
of  federal  law.  The  Secretary  must 
disapprove,  also,  if  the  contract  or 
agreement  fails  to  address  sovereign 
immunity  in  one  or  more  of  the  three 
ways  specified,  specifically  a  provision 
that:  provides  remedies  to  address  a 
breach  of  the  agreement;  provides  a 
reference  to  applicable  law  (found  in 
tribal  code,  ordinance,  or  competent 
(  ourt  ruling)  that  discloses  the  tribe's 
right  to  assert  immunity;  or  waives 
immunity  in  some  manner.  As  noted  in 
the  Senate  Report,  "consistent  with  the 
principles  of  tribal  self-determination, 
this  bill  does  not  direct  the  BIA  to 
substitute  its  business  judgment  over 
that  of  a  tribal  government."  These  are, 
therefore,  the  only  criteria  in  the  Act  for 
approval  or  disapproval  of  contracts  or 
agreements  that  are  subject  to  the  Act. 

Subsection  (0  removes  the  statutory 
requirement  that  attorney  contracts 
must  be  approved  by  the  Secretary.  It 
also  makes  clear  that  the  Act  is  not 
intended  to  make  any  changes  to 
provisions  of  the  Indian  Gaming 
Regulatory  Act  of  1988,  Pub.  L.  100- 
497,  which  require  federal  approval. 
Finally,  consistent  with  the  long- 
standing principle  that  the  federal  trust 
(ibiigation  may  not  be  unilaterally 
terminated,  the  Act  does  not  alter  those 
tribal  constitutions  that  require  federal 
approvals  for  specific  tribal  actions, 
such  as  attorney  contracts.  Thus,  the 
Secretary  must  still  approve  or 


disapprove  attorney  contracts  if  a  tribal 
constitution  so  requires.  The  criteria,  if 
any,  for  approval  of  such  contracts  will 
be  those  in  the  tribal  constitution. 

Those  tribes  with  corporate  charters 
under  Section  17  of  the  IRA,  25  U.S.C. 
477  are  exempt  fi-om  the  requirements  of 
the  Act. 

n.  Section-by-Section  Analysis  of  the 
Proposed  Rule 

Section  84.001  states  the  purpose  of 
the  proposed  rule  as  being  the 
implementation  of  the  Indian  Economic 
Development  and  Contract 
Encouragement  Act  of  2000,  Pub.  L. 
106-179. 

Section  84.002  contains  terms 
necessary  for  imderstanding  the 
proposed  rule.  The  term  "encumber," 
which  Congress  did  not  define  in  the 
Act,  refers,  consistent  with  the  Senate 
Report,  to  the  possibility  that  a  third 
party  could  gain  exclusive  or  nearly 
exclusive  proprietary  control  over  tribal 
land.  We  have  defined  "Indian  tribe"  as 
it  is  defined  in  the  Act.  The  definition 
of  "tribal  lands"  in  the  proposed  rule  is 
the  seune  as  the  definition  of  'Indian 
lands"  in  the  Act.  We  have  used  "tribal 
lands"  to  make  it  clear  that  the 
provisions  of  the  Act  and  this  proposed 
rule  do  not  apply  to  individually  owned 
lands. 

Section  84.003  indicates  that,  unless 
otherwise  exempted,  those  contracts 
and  agreements  that  encumber  tribal 
lands  for  a  period  of  seven  or  more  years 
require  Secretarial  approval  under  this 
proposed  rule.  The  Senate  Report  uses 
the  following  examples: 

For  example,  a  lender  may  finance  a 
transaction  on  an  Indian  reservation  and 
receive  an  interest  in  tribal  lands  as  part  of 
that  transaction.  If,  for  example,  one  of  the 
remedies  for  default  would  allow  this  interest 
to  ripen  into  authority  to  operate  the  facility, 
this  would  constitute  an  adequate 
encumbrance  to  bring  the  contract  within 
Section  81.  By  contrast,  if  the  transacUon 
concerned  "limited  recourse  financing"  and 
the  lender  merely  acquired  the  first  right  to 
all  of  the  revenue  derived  from  specified 
lands  for  a  period  of  years,  this  would  not 
constitute  a  sufficient  encumbrance  to  bring 
the  transaction  within  Section  81. 

Section  84.004  indicates  that  the 
foUovdng  types  of  contracts  or 
agreements  are  not  subject  to  this 
proposed  rule: 

•  Contracts  or  agreements  otherwise 
reviewed  and  approved  by  the  Secretary 
under  this  title  or  other  federal  law  or 
regulation.  Congress  did  not  repeal  any 
other  requirement  for  Secretarial 
approval  of  encumbrances,  nor  did  it 
state  that  the  Act  imposed  an  additional 
approval  process.  This  exemption  is 
also  consistent  with  previous  opinions 


of  both  the  Department  of  the  Interior 
and  the  Department  of  Justice,  judicial 
decisions,  and  legislative  histor\'  of  the 
Indian  Mineral  Development  Act,  all  of 
which  consistently  state  that  the 
requirements  of  Section  81  do  not  apply 
to  leases,  rights-of-way,  and  other 
documents  that  convey  a  present 
interest  in  tribal  land.  Note,  however, 
that  contracts  and  agreements  that  are 
similar  to  those  approved  under  other 
federal  law  or  regulation,  but  are  not 
subject  to  that  approval,  such  as  a 
contract  between  a  tribe  and  another 
party  to  enter  into  a  lease,  may  be 
subject  to  approval  under  this  Part. 

•  Leases  of  tribal  land  that  are  exempt 
from  approval  by  the  Secretary  under  25 
U.S.C.  415.  Currently,  this  exemption 
only  applies  to  certain  leases  by  the 
Tulalip  tribes. 

•  Subleases  and  assignments  of  leases 
of  tribal  land  that  do  not  require 
approval  by  the  Secretary  under  part 
162  of  this  title.  We  have  waived 
approval  of  these  instruments  either  in 

a  master  lease  approved  by  us  or  by 
regulation. 

•  Contracts  or  agreements  that  convey 
any  use  rights  assigned  by  tribes,  in  the 
exercise  of  their  jurisdiction  over  tribal 
lands,  to  tribal  members.  Such 
assignments  are  internal  tribal  matters. 
We  would  approve  any  further 
enciunbrances  of  the  assigned  tribal 
land  under  this  part  or  another  relevant 
regulation  (e.g.,  25  CFR  part  162). 

Contracts  or  agreements  that  do  not 
convey  exclusive  or  nearly  exclusive 
proprietary  control  over  tribal  lands  for 
a  period  of  seven  years  or  more.  By 
definition,  such  contracts  or  agreements 
do  not  encumber  the  land  under  the 
Act.  Such  contracts  or  agreements  may 
include  contracts  for  personal  services; 
construction  contracts;  contracts  for 
services  performed  for  tribes  on  tribal 
lands:  and  bonds,  loans,  security 
interests  in  personal  property,  or  other 
financial  arrangements  that  do  not  and 
could  not  involve  interests  in  land. 

•  Contracts  that  are  entered  into  by 
tribal  corporations  chartered  xmder  25 
U.S.C.  477.  As  noted  above,  the  Act 
specifically  does  not  apply  to  such 
tribes. 

•  Tribal  attorney  contracts.  However, 
as  noted  above,  although  the  Act 
repealed  the  federal  statutory 
requirements  for  approval  of  attorney 
contracts,  the  BIA  must  still  do  so  if 
required  luider  a  tribal  constitution. 

•  Attorney  and  other  professional 
contracts  by  Indian  tribal  governments 
identified  as  Self-Governance  Tribes 
under  25  U.S.C.  450,  as  amended.  This 
is  to  conform  to  the  exemption  of  these 
contracts  from  approval  by  the  Secretary 
under  25  U.S.C.  458cc(h)(2). 
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•  Contracts  or  agreements  that  are 
subject  to  approval  by  the  National 
Indian  Gaming  Commission.  The  Act 
specifically  exempts  these  contracts  and 
agreements  from  its  provisions,  and  the 
National  Indian  Gaming  Commission 
will  continue  to  review  and  approve 
contracts  that  provide  for  management 
of  a  tribal  gaming  activity. 

•  Contracts  or  agreements  under  the 
Federal  Power  Act  (FPA)  relating  to  the 
use  of  tribal  lands  that  meet  the 
definition  of  a  "reservation"  under  the 
FPA,  with  certain  conditions.  The 
provisions  of  the  FPA  cited  in  the 
conditions  already  provide  for  review  of 
such  contracts  or  agreements  by  the 
Secretary. 

Section  84.005  makes  it  clear  that  the 
Secretary  will  return  to  the  submitting 
tribes  those  contracts  and  agreements 
that  do  not  require  his  approval. 
Therefore,  we  will  no  longer  issue 
"accommodation  approvals." 

Section  84.006  establishes  the  criteria 
for  disapproval  of  a  contract  or 
agreement  under  this  proposed  rule. 
Specifically,  the  Secretary  must 
disapprove  those  contracts  or 
agreements  that  would  violate  federal 
law  or  those  that  do  not  contain 
provision(s)  regarding  the  exercise  of 
tribal  sovereign  immunity.  As  noted 
above,  consistent  with  the  legislative 
history  of  the  Act,  these  are  \he  only 
criteria  for  Secretarial  review  under  this 
proposed  rule. 

Section  84.007  states,  consistent  with 
Section  2(b)  of  the  Act,  that  the  effect  of 
disapproval  of  a  contract  or  agreement 
under  this  part  (as  opposed  to  return  of 
a  contract  or  agreement  under  §  84.005 
of  this  proposed  rule)  is  that  the 
contract  or  agreement  is  invalid. 

III.  Public  Comments 

The  addition  of  a  new  part  84  to  25 
CFR  is  necessitated  by  the  enactment  of 
the  Indian  Tribal  Economic 
Development  and  Contract 
Encouragement  Act  of  2000,  Public  Law 
106-179.  The  Department  is  responding 
to  the  statutory  requirement  that 
regulations  to  implement  the  law  be 
developed  within  180  days  of  the 
enactment  of  Pub.  L.  106-179.  The 
public  is  invited  to  make  substantive 
comments  on  the  Department's 
proposed  promulgation  of  this  new  part. 
Two  copies  of  written  comments  should 
be  submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice.  All 
comments  will  be  available  for  public 
inspection  at  the  Department  of  the 
Interior,  Office  of  the  Secretary,  MS 
7214  MIB,  Washington,  DC  20240. 
Comments  may  also  be  telefaxed  to  the 
following  number:  406/329-3021.  Email 
comments  will  be  accepted  at: 


mailroom wo caet@fs.fed. us  All 

written  comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  a  final  rule. 

Our  practice  is  to  make  comments, 
including  the  names  and  addresses  of 
persons  commenting,  available  for 
public  review  during  regular  business 
hours.  Persons  commenting  as  private 
individuals  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  also  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  commenter's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will  not 
consider  anonymous  comments. 
Comments  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  BIA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  from  an  economic  or 
policy  standpoint.  This  proposed  rule  is 
pursuant  to  a  statutory  mandate  and  is 
consistent  with  the  Department's  policy 
of  encouraging  tribal  self-determination 


and  economic  development.  The 
proposed  rule  reduces  the  number  of 
contracts  the  Department  has  to  review 
each  year.  Prior  to  the  amendments 
enacted  under  Pub.  L.  106-179,  tribes 
had  to  submit  certain  confracts  for 
approval  by  the  Secretar>'  of  the  Interior 
for  which  Secretarial  approval  has  now 
(through  enactment  of  Pub.  L.  106-179) 
been  deemed  unnecessary.  Those  tribes 
having  contracts  or  agreements  covered 
under  the  new  law,  however,  must 
include  a  statement  regarding  their 
sovereign  immunity.  This  is  an 
intergovernmental  mandate;  however,  it 
would  not  affect  the  rights  of  either 
party  under  such  contracts  and 
agreements,  but  would  only  require  that 
these  rights  be  explicitly  stated.  The 
cost  burden  on  the  tribes  for  including 
this  provision  would  be  minimal. 
Otherwise,  the  proposed  rule  has  no 
direct  or  indirect  impact  on  any  other 
agency,  does  not  materially  alter  the 
budgetary  impact  of  financial  programs, 
or  raise  novel  legal  or  policy  issues. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7,  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  (b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  importjmt  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  the  Interior 
has  determined  that,  to  the  extent 
permitted  by  law,  the  proposed  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 
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C.  Review  Under  the  Regulatory 
Flexibility  Act 

A  Regulatory  Flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  not  required  for 
this  proposed  rule  because  it  applies 
only  to  tribal  governments,  not  State 
and  local  governments. 

D.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Act  of  1 996 
(SBREFA) 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
proposed  rule  will  not  result  in  a  major 
increase  in  costs  or  prices.  In  fact,  it  is 
estimated  that  the  Department  will  save 
time  and  resources  through  the 
proposed  rule  because  the  number  of 
contracts  submitted  for  Secretarial 
approval  will  be  reduced.  Therefore,  no 
increases  in  costs  for  administration 
will  be  realized  and  no  prices  would  be 
impacted  through  the  streamlining  of 
the  contract  approval  process  within  the 
Department  and  the  BIA.  The  effect  of 
the  proposed  rule  is  to  encourage  and 
foster  tribal  contracting  and, 
consequently,  strengthen  tribal  self- 
letermination  and  economic 
development.  This  proposed  rule  will 
not  result  in  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  The  impact  of  the 
proposed  rule  will  be  realized  by  tribal 
governments  in  the  economy  of 
administration  accorded  contract 
.legotiation  between  tribes  and  third 
parties.  Unless  the  contracts 
contemplate  an  encvunbrance  of  Indian 
lands  or  could  otherwise  lead  to  the  loss 
of  tribal  proprietary  control  over  such 
lands,  the  Department  would  not 
require  such  contracts  and  agreements 
to  be  submitted  to  the  BIA  for  approval. 
The  Department  anticipates,  therefore, 
that  the  impacts  to  small  business  or 
enterprises  and  the  tribes  themselves 
will  be  positive  and,  indeed,  allow  for 
greater  flexibility  in  contracting  for 
certain  services  on  Indian  lands. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  or  recordkeeping 
requirements  are  imposed  by  this 
proposed  rule.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


F.  Review  Under  Executive  Order  13132 
Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

G.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

This  proposed  rule  is  categorically 
excluded  from  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321,  et  seq.,  because 
its  environmental  effects  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
the  Federal  actions  under  this  proposed 
rule  (i.e.,  approval  or  disapproval  of 
contracts  or  agreements  that  could 
encumber  Tribal  lands  for  a  period  of 
seven  years  or  more)  will  be  subject  at 
the  time  of  the  action  itself  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circimistances  exist  to  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  Act,  the 
Department  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  This  proposed 
rule  will  not  result  in  the  expenditure 
by  the  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  Department  does 
take  notice,  however,  that  the  proposed 
rule  (in  response  to  Pub.  L.  106-179) 
requires  that  a  tribe  entering  into  a 
covered  contract  include  a  specific 
statement  regarding  its  sovereign 
immunity.  This  is  an  additional 
enforceable  duty  imposed  on  the  tribes, 
and  so  would  constitute  an 
intergovernmental  mandate  under  the 
Unfunded  Mandates  Reform  Act. 


However,  the  cost  of  this  mandate 
would  be  minimal. 

/.  Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  May  14,  1998, 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverrunents"  (63  FR 
27655)  and  512  DM  2,  we  have 
evaluated  any  potential  effects  upon 
Federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects.  No  action  is 
taken  under  this  proposed  rule  unless  a 
tribe  volimtarily  enters  into  a  contract  or 
agreement  that  could  encimiber  tribal 
land  for  seven  years  or  more.  Tribes  will 
be  asked  for  comments  prior  to 
publication  as  a  final  regulation  of  this 
proposed  rule  and  their  comments  will 
be  considered  prior  to  publication. 

List  of  Subjects  in  25  CFR  Part  84 

Administrative  practice  and 
procedure,  Indians — lands. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
proposes  to  amend  25  CFR  chapter  I  by    - 
adding  part  84  to  read  as  follows: 

PART  gj,.._£;f^Qg^^epjij^Q£SOF 

■'■oiBAl  ._and 

Sec. 

84.001  What  is  the  purpose  of  this  part? 

84.002  What  terms  must  I  know? 

84.003  What  types  of  contracts  and 
agreements  require  Secretarial  approval 
under  this  part? 

84.004  Are  there  types  of  contracts  and 
agreements  that  do  not  require 
Secretarial  approval  under  this  part? 

84.005  Will  the  Secretary  approve  contracts 
or  agreements  even  where  such  approval 
is  not  required  under  this  part? 

84.006  When  will  the  Secretary  disapprove 
a  contract  or  agreement  that  requires 
Secretarial  approval  under  this  part? 

84.007  What  is  the  effect  of  the  Secretary's 
disapproval  of  a  contract  or  agreement 
that  requires  Secretarial  approval  under 
this  part? 

Authority:  25  U.S.C.  81,  Pub.  L.  106-179, 

§  84.001    What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to 
implement  the  provisions  of  the  Indian 
Tribal  Economic  Development  and 
Contract  Encouragement  Act  of  2000, 
Public  Law  106-179,  which  amends 
Section  2103  of  the  Revised  Statutes, 
found  at  25  U.S.C.  81. 

§  84.002    What  terms  must  I  know? 

The  Act  means  the  Indian  Tribal 
Economic  Development  and  Contract 
Encouragement  Act  of  2000,  Public  Law 
106-179,  which  amends  Section  2103  of 
the  Revised  Statutes,  found  at  25  U.S.C. 
81. 
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Encumber  means  to  attach  a  claim, 
lien,  charge,  right  of  entry  or  liability  to 
real  property  (referred  to  generally  as 
encumbrances).  Encumbrances  covered 
by  this  part  may  include  leasehold 
mortgages,  easements,  and  other 
contracts  or  agreements  that  could  give 
to  a  third  party  exclusive  or  nearly 
exclusive  proprietary  control  over  tribal 
land. 

Indian  tribe  means  any  Indian  tribe, 
nation,  band,  pueblo,  rancheria,  colony, 
or  community,  including  any  Alaska 
Native  Village  or  regional  or  village 
corporation  as  defined  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act,  which  is  federally- 
recognized  by  the  United  States 
government  for  special  programs  and 
services  provided  by  the  Secretary  to 
Indians  because  of  their  status  as 
Indians. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  or  her  designated 
representative. 

Tribal  lands  means  those  lands  held 
by  the  United  States  in  trust  for  a  tribe 
or  those  lands  owned  by  a  tribe  subject 
to  federal  restrictions  against  alienation, 
as  referred  to  in  Public  Law  106-179  as 
"Indian  lands." 

§  84  003      What  types  of  contracts  and 
agreements  '■eqiji''e  Secretai-'a    ^tpproval 
under  this  part^ 

Unless  otherwise  provided  in  this 
part,  contracts  and  agreements  entered 
into  by  an  Indian  tribe  that  encumber 
tribal  lands  for  a  period  of  seven  or 
more  years  require  Secreteirial  approval 
under  this  part. 


'yoes  of  contracts  and 

not  'equire  Secretarial 


§84  004  Are  there 
agreements  that  do 
approval  under  f^is 

Yes.  The  following  types  of  contracts 
or  agreements  do  not  require  Secretarial 
approval: 

fa)  Contracts  or  agreements  otherwise 
reviewed  and  approved  by  the  Secretary 
under  this  title  or  other  federal  law  or 
regulation.  See,  for  example,  25  CFR 
parts  152,  162, 163,  166,  169,  200,  211, 
216,  arid  255; 

(b)  Leases  of  tribal  land  that  are 
exempt  from  approval  by  the  Secretary 
under  25  U.S.C.  415; 


(c)  Subleases  and  assignments  of 
leases  of  tribal  land  that  do  not  require 
approval  by  the  Secretary  under  part 
162  of  this  chapter; 

(d)  Contracts  or  agreements  that 
convey  any  use  rights  assigned  by  tribes, 
in  the  exercise  of  their  jurisdiction  over 
tribal  lands,  to  tribal  members. 

(e)  Contracts  or  agreements  that  do 
not  convey  exclusive  or  nearly  exclusive 
proprietary  control  over  tribal  lands  for 
a  period  of  seven  years  or  more; 

(f)  Contracts  or  agreements  that  are 
entered  into  by  tribal  corporations 
chartered  under  25  U.S.C.  477; 

(g)  Tribal  attorney  contracts; 

(n)  Attorney  and  other  professional 
contracts  by  Indian  tribal  governments 
identified  as  Self-Governance  Tribes 
imder  25  U.S.C.  450,  as  amended,  for 
the  period  that  a  Self-Governance 
agreement  is  in  effect; 

(i)  Contracts  or  agreements  that  are 
subject  to  approval  by  the  National 
Indian  Gaming  Commission  under  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2701  et  seq.,  and  the 
Commission's  regulations;  or 

(j)  Contracts  or  agreements  relating  to 
the  use  of  tribal  lands  that  meet  the 
definition  of  a  "reservation"  under  the 
Federal  Power  Act  (FPA),  provided  that: 

(1)  the  Federal  Energy  Regulatory 
Commission  (FERC)  has  issued  a  license 
or  an  exemption; 

(2)  FERC  has  made  the  finding  under 
Section  4(e)  of  the  FPA  (16  U.S.C. 
797(e))  that  tJie  license  or  exemption 
will  not  interfere  or  be  inconsistent  with 
the  purpose  for  which  such  reservation 
was  created  or  acquired;  and 

(3)  the  FERC  license  or  exemption 
includes  the  Secretary's  conditions  for 
protection  and  utilization  of  the 
reservation  under  Section  4(e)  and 
payment  of  annual  use  charges  to  the 
tribe  imder  Section  10(e)  of  the  FPA  (16 
U.S.C.  803(e)). 

§84.005    Will  ttie  Secretary  approve 
contracts  or  agreements  even  where  sucn 
approval  is  not  required  under  ^ns  oart? 

No.  The  Secretary  will  not  approve 
contracts  or  agreements  that  do  not 
encumber  tribal  lands  for  a  period  of 
seven  or  more  years.  The  Secretary  will 


return  such  contracts  and  agreements 
with  a  statement  explaining  why 
Secretarial  approval  is  not  required.  The 
provisions  of  the  Act  will  not  apply  to 
those  contracts  or  agreements  the 
Secretary  determines  are  not  covered  by 
the  Act. 

§84  006     When  wni  the  secretary 
disapprove  a  contract  or  agreement  that 
requires  Secretarial  approval  under  thiS 
part? 

The  Secretary  will  disapprove  a 
contract  or  agreement  that  requires 
Secretarial  approval  under  this  part  if 
the  Secretary  determines  that  such 
contract  or  agreement: 

(a)  Violates  federal  law;  or 

(b)  Does  not  contain  at  least  one  of  the 
following: 

(1)  A  provision  that  provides  for 
remedies  in  the  event  the  contract  or 
agreement  is  breached; 

(2)  A  provision  that  references  a  tribal 
code,  ordinance  or  ruling  of  a  court  of 
competent  jurisdiction  that  discloses  the 
right  of  the  tribe  to  assert  sovereign 
immunity  as  a  defense  in  an  action 
brought  against  the  tribe;  or 

(3)  A  provision  that  includes  an 
express  waiver  of  the  right  of  the  tribe 
to  assert  sovereign  immunity  as  a 
defense  in  any  action  brought  against 
the  tribe,  including  a  waiver  that  limits 
the  nature  of  relief  that  may  be  provided 
or  the  jurisdiction  of  a  court  with 
respect  to  such  an  action. 

§  84  007     What  is  the  effect  of  the 
Secretary  s  disapproval  ot  a  contract  or 
agreement  that  requires  Secretarial 
approvai  under  this  part' 

11  the  iiecretary  disapproves  a  contract 
or  agreement  that  requires  Secretarial 
approval  under  this  part,  the  contract  or 
agreement  is  invalid  as  a  matter  of  law. 

Dated:  July  5,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  00-17562  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

'CPDA  No     84  305T 

Office  of  Educational  Research  a-'v; 
improvement:  Field-Initiated  Studies 
(FIS)  Education  Research  Grant 
Program:  Notice  Inviting  Appiicatio.-is 
tor  New  Awards  for  Fiscal  ^es'  (FY) 
2001 

Purpose  of  Program:  The  Field- 
Initiated  Studies  (FIS)  Education 
Research  Grant  Program  awards  grants 
to  conduct  education  research  in  which 
topics  and  methods  of  study  are 
generated  by  investigators. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  and  local 
education  agencies;  public  and  private 
organizations,  institutions,  and 
agencies;  and  individuals. 

Applications  Available:  July  21,  2000. 

Application  packages  will  be 
available  by  mail  and  electronically  on 
the  World  Wide  Web  at  the  following 
sites: 

http://www.ed.gov/offices/OERI/FIS/ 
www.ed.gov/GrantApps/ 

Deadline  for  Transmittal  of 
Applications:  September  15,  2000. 

Deadline  for  Receipt  of  Letters  of 
Intent:  August  18,  2000. 

Note:  A  Letter  of  Intent  is  optional,  but 
encouraged,  for  each  application.  The  Letter 
of  Intent  is  for  OERI  planning  purposes  and 
will  not  be  used  in  the  evaluation  of  the 
application.  Instructions  for  the  Letter  of 
Intent  will  be  in  the  application  package. 

Tentative  Award  Date:  December  15, 
2000. 

Estimated  Available  Funds:  $15 
million  for  two  FY  2001  FIS  cycles. 

The  estimated  amount  of  funds 
available  for  new  awards  is  based  on  the 
Administration's  request  for  this 
program  for  FY  2001.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  We  are  inviting 
applications  before  an  appropriation  for 
FT  2001  in  order  to  allow  enough  time 
to  consider  holding  two  grant 
competition  cycles  in  FY  2001. 

Estimated  Range  of  Awards:  The  size 
of  the  awards  will  be  commensurate 
with  the  nature  and  scope  of  the  work 
proposed.  In  the  most  recent  FIS 
competition,  the  grant  awards  ranged 
from  approximately  $270,000  (for  18 
months)  to  about  $1,740,000  (for  36 
months). 

Budget  Period:  12-month  period. 

Project  Period:  12  to  36  months. 


Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
86  (part  86  applies  to  IHEs  only).  97,  98, 
and  99.  (b)  The  regulations  in  34  CFR 
part  700. 

SUPP.  tVENTARY  information:  The  FIS 
Educauon  Reseeu-ch  Grant  Program  is 
highly  competitive.  Strong  applications 
for  FIS  grants  clearly  address  each  of  the 
applicable  selection  criteria.  They  make 
a  well-reasoned  and  compelling  case  for 
the  national  significance  of  the 
problems  or  issues  that  will  be  the 
subject  of  the  proposed  research,  and 
present  a  research  design  that  is 
complete,  clearly  delineated,  and 
incorporates  sound  research  methods.  In 
addition,  the  persormel  descriptions 
included  in  strong  applications  make  it 
apparent  that  the  project  director, 
principal  investigator,  and  other  key 
personnel  possess  training  and 
experience  commensurate  with  their 
duties. 

The  project  period  of  the  grant  may  be 
from  one  to  three  years.  In  the 
application,  the  project  period  should 
be  divided  into  12 -month  budget 
periods.  Each  12 -month  budget  should 
be  clearly  delineated  and  justified  in 
terms  of  the  proposed  activities. 

Collaboration:  We  encourage 
collaboration  in  the  conduct  of  research. 
For  example,  major  research  universities 
and  institutions  may  collaborate  with 
historically  underrepresented 
institutions,  such  as  Historically  Black 
Colleges  and  Universities,  Hispanic- 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
teleconmiunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
web  site:  http://www.ed.gov/pubs/ 
edpubs.html 

Or  you  may  contact  ED  Pubs  at  its  E- 
mail  address: 

Edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  Number 
84.305T. 


FOR  FURTHER  INFORMATION  CONTACT: 

Seresa  Simpson,  Field-Initiated  Studies 
Education  Research  Grants  Program. 
Office  of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  606c,  Washington,  DC 
20208-5510.  Telephone:  (202)  219- 
1591.  E-Mail:  seresa_simpson@ed.gov. 

If  you  use  a  teleconamunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  POR  further  information 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Depeutment  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http//ocfo. ed.gov/fedreg. htm 
http://www.ed.gov/news.html 

To  use  the  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Govenunent  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C. 

6031(c)(2)(B). 

Dated:  luly  11.  2000. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  00-17925  Filed  7-13-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
CFOA  No    34  3063 

Office  of  Educational  Research  and 
Improvement  (OERI)  Comprehensive 
School  Reform  Research  Grant 
Program:  Notice  of  Application  Review 
Procedures  for  New  Awards  'O'  Fsca 
Year (FY) 2000 

SUMMARY:  Uii  April  20,  2000,  we 
published  in  the  Federal  Register  {65 
FR  21284)  a  notice  inviting  applications 
for  new  awards  for  FY  2000  for  the 
Comprehensive  School  Reform  Research 
Grant  Program.  This  notice  explains  the 
procedures  that  we  will  use  to  review 
your  application. 
SUPPLEMENTARV  INFORMATION: 

\pplicdtion  Rtiview  Procedure 

We  will  use  a  two-tier  review  process 
for  the  new  Comprehensive  School 
Reform  Research  Grant  competition  for 
FY  2000.  All  reviewers  will  meet  the 
qualifications  for  reviewers  established 
in  the  regulations  at  34  CFR  700.11. 
This  two-tier  process  and  scoring 
system  are  authorized  by  and  in 
accordance  with  OERI  program 
regulations  in  34  CFR  part  700, 
particularly  §§700.21  and  700.30. 

Tier  I.  At  the  Tier  I  level,  your 
application  will  be  assigned  to  at  least 
three  reviewers,  or  subpanel  members, 
from  the  full  panel  of  12-15  members. 
Reviewers  from  each  subpanel  will 
evaluate  and  score  applications  in 
accordance  with  the  four  selection 
criteria  in  the  application  package: 

(1)  National  Significance.  (30  points) 

(2)  Quality  of  the  Project  Design.  (35 
points) 

(3)  Quality  and  Potential 
Contributions  of  Personnel.  (20  points) 

(4)  Quality  of  the  Management  Plan 
and  Adequacy  of  Resources.  (15  points) 

For  eacn  application,  reviewers  will 
review  50-page  narratives,  5-page 
management  plans,  3-page-per- 
individual  biographical  sketches,  and 
budget  information.  In  accordance  with 
page  limits  as  described  in  the  closing 
date  notice  and  application  package,  all 
pages  in  excess  of  the  maximum  will  be 
removed  unread. 

The  Tier  I  reviewers  will  meet  in  the 
Washington,  DC  metropolitan  area,  and 
subpanel  members  will  discuss  their 
assigned  applications  and  their 
numerical  ratings.  Following  discussion 
and  any  re-evaluation  and  re-rating, 


reviewers  in  each  subpanel  will 
independently  place  each  application  in 
one  of  three  categories,  either  "highly 
recommended,"  "recommended"  or 
'not  recommended." 

OERI  will  then  calculate  the  Tier  I 
score  for  each  application  by  averaging 
the  scores  assigned  by  subpanel 
members.  OERI  numerically  ranks  all 
applications  according  to  their  average 
score  and  establishes  a  cut-off  point  to 
determine  which  applications  advance 
to  Tier  II.  Only  those  applications  with 
a  Tier  I  score  higher  than  the  established 
cut-off  point  will  advance  to  Tier  II 
review,  with  the  following  exception. 
All  applications  that  receive  a  "highly 
recommended"  rating  from  a  majority  of 
subpanel  members  will  advance  to  Tier 
n  regardless  of  their  average  score. 

In  determining  the  cut-off  point,  OERI 
will  consider  the  following  two  factors: 
clear  distinctions  between  clusters  of 
scores  as  evidenced  by  gaps  in  the 
ranking,  and  the  niunber  of  proposals 
required  to  ens\ire  a  competitive  Tier  II 
evaluation. 

Tier  II.  If  your  application  advances  to 
the  Tier  II  level,  it  will  be  read,  rated, 
and  commented  on  by  all  members  of 
the  full  panel.  Each  reviewer  will 
independently  apply  the  same  selection 
criteria  and  scoring  system  that  were 
used  in  the  Tier  I  review.  After  a 
common  discussion  of  all  applications, 
reviewers  will  give  final  numerical 
ratings  and  comments.  OERI  will  rank 
the  applications  to  form  the 
recommended  slate.  Should  there  be  a 
number  of  applications  at  the  cut-off 
point,  then  the  competitive  priority 
would  be  applied.  In  the  event  of  a  tie, 
the  Assistant  Secretary  would  determine 
which  application  or  applications  from 
that  group  fill  the  most  critical  gaps  in 
comprehensive  school  reform  research. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Section  437(d)(1)  of  the 
General  Education  Provision  Act 
(GEPA),  20  U.S.C.  1232  (d)(1),  however, 
exempts  rules  that  apply  to  thff  first 
competition  under  a  new  or 
substantially  revised  program  from  the 
requirements.  Therefore,  the  Assistant 
Secretary  of  OERI,  in  accordance  with 
section  437  (d)(1)  of  GEPA,  to  ensure 


timely  awards,  has  decided  to  forego 
public  comment  with  respect  to  these 
procedures.  These  procedures  will 
apply  only  to  the  FY  2000  grant 
competition. 

(The  valid  OMB  control  number  for 
this  collection  of  information  is  1850- 
0763.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  HoUinger  Martinez,  Office  of 
Educational  Research  and  Improvement, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  NW,  Room  61 5 A, 
Washington,  DC  20208-5521. 
Telephone:  (202)  219-2239.  (E-mail: 
Debra_Hollinger_Martinez@ed.gov).  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(HRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  muSt  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO)  toll  free,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area  at  (202) 
512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://vkrww.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  6031. 

Dated:  July  11,2000. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  00-17926  Filed  7-13-00;  8:45  am) 
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52 41264,  42852 

225 41037 

242 41038 

252 41038 

1837 43730 

49  CFR 

41282 

209 42529 

211 42529 

215 41282 

220 41282 

238 41282 

260 41838 

821 42637 

ProDosec  ^.j^es 

613 41891 

621 41891 

622 41892 

623 41892 

50  CFR 

223 42422,42481 

622 41015,  41016,  41379 

635 42883 

648 41017.43687 

679 41380.  41883,  42302, 

42641,  42888 
Proposed  Rules: 

17  41404,41405,41782. 

41812,  41917,  42316,  42662, 
42962,  42973,  43450,  43730 

25 42318 

32 42318 

600 41622 

622 41041,42978 

648 42979 

660 41424.41426 

679 41044 


.41377 
.41377 
...41377 
...41377 
...41377 
...41377 
...41377 
...43717 
...43717 


.41282 
.42529 
.42529 
.41282 
.41282 
.41282 
.41838 
.42637 

.41891 
.41891 
.41892 
..41892 


5.  41782, 

6.  42662. 
>0,  43730 

42318 

42318 

41622 

M,  42978 

42979 

>4.  41426 
41044 


REMINDERS 

The  Items  m  ihis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  14.  2000 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Pork  promotion,  research,  and 

consumer  information  order; 

published  7-13-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Hog  cholera;  importation 
and  in-transit  movement 
of  fresh  pork  and  pork 
products  from  Mexico  into 
US.:  published  6-14-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribt»ean,  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlanic  Region; 
coral,  coral  reefs,  and 
live/hard  bottom 
habitats;  published  6- 
14-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 

Pyridaben;  published  7-14- 
nn 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services:  special: 
Private  land  mobile  radio 
services — 

800  MHz  frequency  band; 
development  rules: 
published  7-14-00 
FEDERAL  ELECTION 
COMMISSION 
Compliance  procedures: 
Administrative  fines; 
reporting  requirements 
violations;  civil  money 
penalties;  transmittal  to 
Congress;  published  5-19- 
00 

toERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
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information  in  labeling  and 
advertising: 

Comparability  ranges — 
Clothes  washers;  front- 
loading  and  top-loading 
subcategories 
eliminated;  published  3- 
27-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT. 
Fooo  and  Drug 
Administration 
Medical  devices: 
Technical  amendments; 
published  7-14-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Privacy  Act;  implementation; 
published  6-'-J    '' 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Admmistration 
Schedules  of  controlled 
substances: 

Anabolic  steroid  products; 
published  7-14-00 
JUSTICE  DEPARTMENT 
Immigration  anc 
Naturalization  Se'vce 
Immigration. 
Aliens — 
Hemandez  v.  Reno 
settlement;  aliens 
eligible  and  ineligible  for 
family  unity  benefits; 
published  7-14-00 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Feaerai  Retirement  Thnft 
Investment  Board;  fiduciary 
responsibilities  allocation; 
published  5-30-00 
Correction;  published  6-5-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Unclassified  information 
technology  resources; 
security  requirements: 
published  7-14-00 
TREASURY  DEPARTMENT 
Customs  Service 
Tariff-rate  quota 
implementation  for  imports 
of  sugar-containing  products; 
published  7-14-00 


COMMENTS  DUE  NEXT 
V^EEK 


AGRICULTURE 

DEPARTMENT 

Agncuitura!  Marketing 

Service 

Winter  pears  grown  in — 
Oregon  and  Washington; 
comments  due  by  7-18- 
00;  published  7-3-00 


AGRICUL'^URE 
DEPARTMENT 
Animai  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  arnJ  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Denmark;  comments  due 
by  7-17-00;  published 
5-17-00 
AGRtCULTuRF 
DEPARTMENT 

Forest  Service 

Special  areas: 
Roadless  area  conservation; 
comments  due  by  7-17- 
00;  published  5-10-00 
AGRICUL"^uRE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Servicing  and  collection — 
Disaster  set-aside 
program;  comments  due 
by  7-17-00;  published 
5-17-00 
Special  programs: 
Lamb  Meat  Adjustment 
Assistance  Program; 
comments  due  by  7-19- 
00;  published  6-21-00 
COMMERCE  DEPARTMENT 
Expor   Adm:n:st'ation 
Bureau 

Export  administration 
regulations: 

North  Korea;  easing  of 
export  restnctions; 
comments  due  by  7-19- 
00;  published  6-19-00 
COMMERCE  DEPARTMENT 
National  Oceanic  anc 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Trawl  gear  in  Gulf  of 
Alaska  Central 
Regulatory  Area, 
seasonal  adjustment  of 
closure  areas  to; 
comments  due  by  7-18- 
00;  published  7-3-00 
Atlantic  highly  migratory 
species — 

Atlantk;  bluefin  tuna  and 
swordfish;  trade 
restrictions;  comments 
due  by  7-18-00; 
published  5-24-00 
Atlantic  swordfish  and 
northem  albacore  tuna; 
comments  due  by  7-18- 
00;  published  5-24-00 
North  Atlantic  swordfish; 
comments  due  by  7-18- 
00;  published  6-6-00 


Magnuson-Stevens  Act 
provisions — 

Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  7-21-00:  published 
7-6-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Pollution  control  and  clean 
air  and  water;  comments 
due  by  7-21-00;  published 
5-22-00 
Profit  incentives  to  produce 
innovative  new 
technologies;  comments 
due  by  7-21-00;  published 
5-22-00 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Permits  for  discharges  of 
dredged  or  fUl  matenal  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitkjns; 
comments  due  by  7-19- 
00:  published  6-16-00 
DEFENSE  DEPARTMENT 
Navy  Department 
Pnvacy  Act;  implementation; 
comments  due  by  7-17-00; 
published  5-18-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans; 

Preparation,  adoption,  and 
submittal — 
Air  quality  models; 
guidelines;  comments 
due  by  7-20-00; 
published  4-21-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  correction; 
comments  due  by  7-19- 
00;  published  6-19-00 
Air  quality  implementation 
plans;  \A\approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
7-19-00;  published  6-19- 
00 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
IBM  semiconductor 
manufactunng  facility, 
Essex  Junction,  VT; 
comments  due  by  7-17- 
00;  published  6-16-00 
Permits  for  discharges  of 
dredged  or  fill  material  into 
U.S.  waters: 

Fill  material  and  discharge 
of  fill  material;  definitions; 


comments  due  by  7-19- 
00;  published  6-16-00 
Superfund  program; 
National  oil  and  hazardous 
substances  contigerKy 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-00;  published 
6-21-00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Other  financial  institutions 
lending;  comments  due 
by  7-19-00;  published 
6-?R-no 

PEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Personal  communications 
services — 
Narrowband  rules; 
modifications; 
competitive  bidding; 
comments  due  by  7-19- 
00:  published  7-3-00 
Point-to-point  and  point-to- 
multipoint  common  carrier 
and  private  operational 
fixed  microwave  rules; 
consolidation;  comments 
due  by  7-20-00;  published 
6-20-00 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
7-17-00;  published  6-9-00 
Florida;  comments  due  by 
7-17-00;  published  6-8-00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Gramm-Leacn-Biiiey  Act, 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
=;-iQ-oo 

FEDFRAL  RESERVE 
SYSTEM 

Gramm-Leach-Bliley  Act; 
implementation: 
Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 
FEDERAL  TRADE 
COMMISSION 
Comprehensive  Smol<eless 
Tobacco  Health  Education 
Act  of  1986;  implementation; 
comments  due  by  7-21-00; 
published  5-8-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drjg 
Administration 
Medical  devices: 


Reclassification  of  38 
preamendments  class  III 
devices  into  class  II; 
comments  due  by  7-18- 
00;  puhli=;hfid  4-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Coverage  decisions;  criteria; 
comments  due  by  7-17- 
00;  published  6-15-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 
Inspector  General  O+^ice 
Heattn  ano  Hu'^ar    Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Ambulance  restocking  safe 
hart)or  under  anti-kickback 
statute;  comments  due  by 
7-21-00;  published  5-22- 
00 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Manufactured  home 

construction  and  safety 

standards: 

Smoke  alarms;  comments 
due  by  7-17-00;  published 
5-18-00 
Privacy  Act;  implementation; 

comments  due  by  7-21-00; 

published  5-22-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government: 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  7-17-00;  published  4- 
18-00 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land  resource  management: 
Recreation  permits  for  publk; 
lands;  comments  due  by 
7-17-00;  published  5-16- 
00 

Correction;  comments  due 
by  7-17-00;  published 
5-30-00 
Correction;  comments  due 
by  7-17-00;  published 
5-31-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Colorado  butterfly  plant; 
comments  due  by  7-17- 
00;  published  5-17-00 


INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Indian  leases;  gas  valuation 
regulations;  amendments; 
comments  due  by  7-17- 
00;  published  6-15-00 
Correction;  comments  due 
by  7-17-00;  published 
7-7-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Av,vHu. i.uur.  regulations: 
NASA  Inspector  General 
hotline  posters;  comments 
due  by  7-21-00:  published 
5-22-00 
ARTS  AND  HUMANITIES 
NATIONAL  FOUNDATION 
National  Four>dation  or  tne 
Arts  and  the  Humanities 
Federal  claims  collection; 
comments  due  by  7-17-00; 
published  6-15-00 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Federal  Employees 
Retirement  System 
(FERS)— 

Intra-agency  transfer; 
automation  and 
simplification  of 
employee 
recordkeeping; 
comments  due  by  7-19- 
00:  published  4-20-00 

SMALL  BUSINESS 

ADMINISTRATION 

Small  Dusiness  investment 

companies: 

Types  of  consideration  paid 
by  small  business 
excluded  from  cost  of 
money  limitations; 
comments  due  by  7-20- 
-"    :  ubiished  6-20-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  certification: 
Advanced  Qualification 
Program;  comments  due 
by  7-17-00;  published  6- 
16-00 
Airworthiness  directives: 
Boeing;  comments  due  by 
7-17-00;  published  6-21- 
00 
Domier;  comments  due  by 
7-17-00;  published  6-15- 
00 
Eurocopter  France; 
comments  due  by  7-21- 
00;  published  5-22-00 
MD  Helicopters  Inc.; 
comments  due  by  7-17- 
00;  published  5-17-00 


Class  D  airspace;  comments 
due  by  7-20-00;  published 
6-20-00 

Jet  routes;  comments  due  by 
7-17-00:  Dublished  6-2-00 

TREASURY  DEPARTMENT 
Alcohol    Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 

designations: 

Red  Mountain.  WA; 
comments  due  by  7-18- 
00:  Dublished  5-19-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Gramm  Leacn-Bliiey  Act, 

implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements;  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
=^-19-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office  . 

Gramm-Leach-Bliley  Act, 

implementation: 

Community  Reinvestment 
Act  (CRA)-related 
agreements:  disclosure 
and  reporting;  comments 
due  by  7-21-00;  published 
5-19-00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  'PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wviw.access.gpo.gov/nara/ 
index.html   Some  laws  may 
not  yet  be  available 

H  H    3051  PL    106-243 
To  direct  the  Secretary  of  the 
Interior,  the  Bureau  of 
Reclamation,  to  conduct  a 
feasibility  study  on  the  Jicarilla 
Apache  Reservation  in  the 
State  of  New  Mexico,  and  for 
other  purposes.  (July  10. 
2000;  114  Stat.  497) 


Kederal 
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S.  1309/P.L.  106  24d 
To  amend  title  ■  ui  tiie 
Employee  Retirement  Income 
Security  Act  of  1974  to 
provide  for  the  preemption  of 
State  law  in  certain  cases 
relating  to  certain  church 
plans.  (July  10,  2000;  114 
Stat.  499) 

S.  1515/P.L.  106   24 
Radiation  Exposure 
Compensation  Act 


Amendments  of  2000  (July  10 
2000;  114  Stat.  501) 
Last  List  July  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 


available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

Th(^  Weokly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  matehals 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
1){K  uments 


•^-w. 


Monday.  )antiary  13.  19(17 
Volunw'sa — Number  2 
Pad*  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  ot  the 
Federal  Register.  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  .Subj.cnptiun  Order  Form 


VISA 


Ordar  Prooasaing  Code 

*  5420 


Charge  vour  order 
it  s  Easy' 

To  fax  your  ordtrs    2{)1<  512   2250 
Phone  \<Hir  ..nl.rs  [H)Z}  512-lSOO 


I    I  YES.  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  President!.!!  I  >>k  uments  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail         Q  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  h.iitdinm  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  \Trihini  MrPiiviiunt: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  addres.s 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purcha.se  order  number  (optional) 


Ma%  we  make  vour  name/address  available  to  other 


YES     NO 


mailers?      I I   I I 


I     I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


-D 


n: 

(Credit  card  expiration  date)                v^Mr  /ir//«r  f 

•^                                       your  Oravr: 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


4/00 


Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 

documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federai  Registef  e-erv^  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA 


•  lis!  o*  CFR  Sections  Affected 

"'■*v>  :  SA    List  of  CFR  Sections  Afec'ec'l 
IE  losigned  to  lead  users  o<  the  Code  of 
Federal  Regulations  to  amendato'-, 
actions  Dublished  in  the  Federal  Register. 
The  i_SA  IS  issued  monthly  in  cumulative  fonn. 
Entries  indicate  the  nature  of  the  changes — 
s^-  •   as  revised,  removed,  or  corrected. 


Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  nionthly  in 
cumulative  focm.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut^tects  are  earned 
as  cross-references. 
$28  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  ^^ubscripiiun  Order  Form 


I — I    1  t*^.  enter  the  following  indicated  subscriptions  for 


one  yean 


LSA  (List  of  CFR  Section^.  vHicted),  (LCS)  for  $31  per  year. 

Fedirai  Ktiiivti  r  lr-dt\  i  FRUS)  $28  per  year. 


Charge  your  order    /<fM^ 

Its  Easy:   WW 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

Ma*  "(  rtiak<  voiir  namf  iwlrlrc^.,  3\ai(ahlr  to  -ithc-  rrujiWr^?       I      | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA       CH  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44061-44062 
Reporting  and  recordkeeping  requirements,  44062 

Foi-est  Servicp 

Environmental  statements;  notice  of  intent: 

Idaho  Panhandle  National  Forests.  ID,  44025-44026 
Santa  Fe  National  Forest,  NM.  44027-44028 

General  Services  Aammisiration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44059 

Health  and  Human  Sei vices  Department 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Pmancmg  AdrT<:nistratlon 
PROPOSED  RULES 
Medicare: 
Physician  fee  schedule  (2001  CY);  payment  policies, 
44175^4358 


Housing  and  Urban  Development  Department 

NC'iCfc- 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44066 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 
NOTICES 
Meetings: 
Citizen  Advocacy  Panels — 
Brooklyn  District,  44094 

Internationa^  '^^ade  Con-sfnissson 
NOTICES 

Import  investigations: 
Anhydrous  sodium  sulfate  from^ 

Canada,  44075-44076 
Cold-rolled  steel  products  from — 

Various  countries,  44076 
Pure  magnesium  from — 
Russia,  44076-44077 

Justice  Department 
See  Prisons  Bureau 

Land  Manageme'^t  Bu-erii, 
NOTICES 

Oil  and  gas  leases: 

Wyoming,  44068^4069 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  44069 

Nevada,  44069-44071 
Recreation  management  restrictions,  etc.: 

California  Desert  District,  AZ;  Long-Term  Visitor  Area 
Program,  44071-44073 

Spokane  District,  WA;  campfires,  smoking,  and  motorized 
vehicles;  prohibitions,  44073 
Survey  plat  filings: 

Idaho,  44074 

New  Mexico,  44075 

Merit  Systems  Protection  Board 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Headquarters  offices  relocation,  44077 

National  Poundatiof"  or-  the  Arts  and  the  Humanities 
NOTICES 
Meetings: 
Combined  Arts  Adviory  Panel,  44077 

National  Highway  Tratfic  Safety  Administration 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
EMB  fric,  44092-44093 

Piaseo  &  c.  S.p.A..  44093 

Nalionai  institutes  o'  i-^eaith 

NOTICES 

Meetings: 

National  Cancer  Institute,  44063 

National  Human  Genome  Research  Institute,  44063- 
44064 
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National  Institute  of  Child  Health  and  Human 

Development,  44064 
National  Institute  of  General  Medical  Sciences,  44064 
Scientific  Review  Center,  44064-44066 

National  Oceanic  and  Atmosphenc  Administratiof" 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Halibut,  44011-44012 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Alaska:  fisheries  of  Exclusive  Economic  Zone — 
,         Western  Alaska  Community  Development  Quota 
'  I  Program,  44018-44023 

NOTICES 
Meetings: 

Caribbean  Fishery  Management  Council,  44029 

Pacific  Fishery  Management  Council,  44029-44030 
Permits: 

Marine  mammals,  44030 

National  Park  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 
I     Great  Egg  Harbor  National  Scenic  and  Recreational  River, 
NJ;  comprehensive  management  plan,  44075 

National  Science  Foundation 

NOTICES 

Meetings: 
Geosciences  Advisory  Committer  44077-44078 
Graduate  Education  Special  Emphasis  Panel,  44078 

Nuclear  Regulatory  Commission 
PROPOSED  RULES 

Radioactive  material  packaging  and  transportation: 

I     hitemational  Atomic  Energy  Agency  transportation  safety 

I  standards  compatibility,  etc.,  44359-44397 

I  NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  44079-44080 
Regulatory  guides;  issuance,  availabifity,  and  withdrawal, 

44080 
Reports  and  guidance  doouments;  availability,  etc.: 
I    Nuclear  power  reactors — 
I        Operator  licensing  examination  standards.  44080- 

44081 
Applications,  hearings,  determinations,  etc.: 

International  Uranium  (USA)  Corp.,  44078—44079 

Northeast  Nuclear  Energy  Co.  et  al..  44079 

•Personnel  Management  Office 

'^ULES 

-Allowances  and  differentials: 

Cost-of-living  allowances  (nonforeign  areas) — 
I       Guam  and  Northern  Mariana  Islands,  44099—44101 
'        Honolulu.  HI,  44100-44102 
NOTICES 
^VUowances  and  differentials: 

Cost-of-living  allowances  (nonforeign  areas) — 
1998  svurveys;  report,  44102^4173 


Prisons  Bureau 

PROPOSED  RULES 

Imnate  control,  custody,  care,  etc.: 
Occupational  education  programs,  44400-44402 
Postsecondarv  education  programs.  44399-44401 

i-ubiic  neann  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  44081- 
44082 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  44082- 

44088 
Options  Clearing  Corp..  44088-44090 

Surface  Mining  Rpciamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota.  44015-44017 

■ennessee  vaiiey  Authority 
NOTICES 
Meetings;  Sunshine  Act,  44090 

Transportation  DeparTient 
See  Federal  Aviai.w  ,  administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Transportation  Statistics  Bureau 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Servicios  Aereos  Profesionales.  Inc..  44091 

Transportation  Statistics  Bureau 

NOTiCca 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  44093- 
44094 

Treasury  Department 

See  Interna!  "Sen-ice 

Veterans  A^a^s  Dep-r'ment 

NOTICES 

Agency  ialormation  collection  activities: 

Proposed  collection;  comment  request,  44094-44097 
Privacy  Act: 

Systems  of  records.  44097-44098 

Weste'"'^  b^rea  P'^we'  Adm  '■  si^ation 
NOTICES 

Power  rate  adjustments: 
Loveland  Area  Projects,  CO.  44044 
Pick-Sloan  Missouri  Basin  Program;  Eastern  Division, 
44045-44046 


\n 
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Federal  Register 
Vol.  65.  No.  137 
Monday.  July  17,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

■"he  Code  of  Federal  Regulations  is  sold  by 
tne  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICUl'^UPE 
Agnculturai  Marketing  Service 
:  CFR  Part  1218 

P-IN  058'    AB-a 

Blueberry  Promotion,  Resea.'cn,  anc 
iitormation  Order 

agency:  Agricultural  Marketing  Service, 

.'SDA. 

action:  Final  rule. 

summary:  This  rule  establishes  a 
Blueberry  Promotion.  Research,  and 
Information  Order  (Order)  under  the 
Commodity  Promotion,  Research,  and 
Information  Act  of  1996.  Under  the 
Order,  cultivated  blueberry  producers 
and  importers  will  pay  an  assessment  of 
$12  per  ton,  which  will  be  paid  to  the 
U.S.A.  BFueberry  Council  (USABC). 
Producers  and  importers  of  less  than 
2,000  pounds  of  fresh  and  processed 
cultivated  blueberries  annually  will  be 
exempt  from  the  assessment.  First 
handlers  will  remit  the  assessments  to 
the  USABC.  The  USABC  will  use  the 
funds  collected  to  conduct  a  generic 
program  of  promotion,  research, 
consumer  information,  and  industry 
information  to  maintain  and  expand 
markets  for  cultivated  blueberries.  The 
U.S.  Department  of  Agriculture  (USDA 
or  the  Department)  conducted  a 
referendum  among  eligible  producers 
and  importers  of  cultivated  blueberries 
to  determine  whether  they  favor  the 
implementation  of  the  Order.  The  Order 
was  approved  by  a  majority  of  those 
voting  who  also  represented  a  majority 
of  the  pounds  of  cultivated  blueberries 
represented  in  the  referendum. 
EFFECTIVE  DATE:  August  16,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  L  Fldkt    Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Progremis. 
AMS,  USDA.  Stop  0244.  1400 


Independence  Avenue,  SW,  Room 
2535-S,  Washington,  DC  20250-0244; 
telephone  (202)  720-5976,  fax  (202) 
205-2800,  or  e-mail  at 
oliver.flake@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Order  is  issued  pursuant  to  the 
Commodity  Promotion.  Research,  and 
Information  Act  of  1996  (Act)  [7  U.S.C. 
7401-7425;  Public  Law  104-127]. 

Previous  documents  in  this 
proceeding:  Proposed  Rule  Number  1 
(July  1999  proposed  rule)  on  the  Order 
pubhshed  in  the  July  22,  1999.  issue  of 
the  Federal  Register  [64  FR  39790];  a 
prbposed  rule  on  referendum 
procedures  published  in  the  July  22, 

1999,  issue  of  the  Federal  Register  [64 
FR  39803];  Proposed  Rule  Number  2 
(February  2000  proposed  rule)  on  the 
Order,  which  included  a  Referendum 
Order,  published  in  the  February  15. 

2000.  issue  of  the  Federal  Register  [65 
FR  7657];  a  final  rule  on  referendum 
procedures  published  in  the  February 
15,  2000,  issue  of  the  Federal  Register 
[65  FR  7652]. 

Question  and  Answer  Overview 

Why  Is  a  Final  Rule  Being  Published? 

In  a  recent  referendum,  eligible 
producers  and  importers  of  cultivated 
blueberries  voted  in  favor  of 
implementing  the  Order.  This  final  rule, 
which  will  become  effective  in  30  days, 
completes  the  implementation  process. 

What  Is  the  Purpose  of  the  Program? 

The  purpose  of  the  program  is  to 
develop  and  finance  an  effective  and 
coordinated  program  of  promotion, 
research,  and  information  to  maintain 
and  expand  the  markets  for  fresh  and 
processed  cultivated  blueberries. 

Who  Is  Covered  by  This  Rule? 

Cultivated  blueberry  producers  who 
grow  and  importers  who  import  2,000 
pounds  or  more  of  cultivated 
blueberries  annually  will  be  subject  to 
this  rule  and  pay  an  assessment. 

What  Is  the  Assessment  Rate? 

The  assessment  rate  is  $12  per  ton. 

When  Will  the  Assessment  Be  Due? 

Domestic  assessments  for  the  2001 
crop  year  will  be  due  by  November  30, 
2001.  Assessments  for  the  subsequent 
crop  years  will  be  due  by  November  30 
of  the  crop  year.  The  U.S.  Customs 
Service  will  collect  assessments  on 


imports  at  the  time  of  entry  into  the 
United  States,  starting  on  January  2, 
2001. 

Will  I  Have  To  Pay  the  Assessment 
Forever? 

Assessments  will  be  due  as  long  as 
the  Order  is  in  effect.  However,  every 
five  years,  USDA  will  conduct  a 
referendum  to  determine  whether 
producers  and  importers  of  cultivated 
blueberries  want  the  program  to 
continue.  The  program  will  continue  if 
a  majority  of  the  voters  in  the 
referendum  vote  for  approval  and  those 
voters  represent  a  majority'  of  the 
pounds  of  cultivated  blueberries 
produced  and  imported  by  the  voters  in 
the  referendiun. 

Who  Will  Administer  This  Order? 

The  USABC  will  administer  the  Order 
with  supervision  from  USDA.  The 
USABC  members  will  be  appointed  by 
the  Secretary  of  Agriculture  (Secretary) 
from  nominations  received  from  the 
blueberry  industry. 

Who  Will  Be  on  the  USABC? 

The  USABC  will  consist  of  13 
members:  One  producer  member  from 
each  of  four  producer  regions;  one 
producer  member  from  each  of  the  top 
five  cultivated-blueberry-producing 
states;  one  importer:  one  exporter  (a 
foreign  producer  who  ships  cultivated 
blueberries  into  the  United  States  from 
the  largest  foreign  cultivated  blueberry 
production  area);  one  first  handler;  and 
one  public  member.  Each  member  will 
have  an  alternate.  Currently,  the  top  five 
states  (in  descending  order)  are 
Michigan,  New  Jersey,  Oregon.  Georgia, 
and  North  Carolina. 

When  Will  USABC  Members  Be 
Appointed? 

The  nomination  process  for  the 
producer  members  and  alternates  will 
begin  soon  after  the  Order  becomes 
effective.  The  North  American 
Blueberry  Council  (NABC)  will  assist 
USDA  in  this  process  for  the  initial 
nominations.  Future  nominations  will 
be  managed  by  the  USABC. 

It  is  expected  that  the  producer 
members  and  alternates  will  be 
appointed  by  the  Secretary'  in  time  for 
the  USABC  to  hold  its  organizational 
meeting  in  Washington.  DC.  in  late 
2000.  The  USABC  will  nominate 
persons  to  serve  as  the  importer, 
exporter,  handier,  and  public  member 
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and  alternates  after  it  is  appointed  and 
has  met. 

/  Am  a  Producer  of  Cultivated 
Blueberries,  and  I  Would  Like  To  Serve 
on  the  USABC.  How  Can  I  Get 
Nominated? 

The  NABC  will  notify  all  producers  of 
cultivated  blueberries  when  the 
nomination  process  will  begin.  Voting 
for  nominees  will  be  by  mail  ballot.  In 
states  where  there  is  a  state  commission 
or  marketing  order  committee  for 
cultivated  blueberries,  the  commission 
or  committee  will  have  the  opportunity 
to  nominate  members  and  alternates  to 
serve  on  the  USABC.  The  commissions 
and  committees  must  submit  two 
nominees  for  each  member  and  two 
nominees  for  each  alternate.  Producers 
in  these  states  should  contact  their  state 
commission  or  committee  to  express 
interest  in  being  nominated. 

In  states  where  no  commission  or 
committee  exists,  the  NABC  will  seek 
nominations  from  the  cultivated 
blueberry  producers  in  those  states, 
place  the  names  on  a  ballot  for  each 
state  and  region,  and  send  the  ballot  to 
the  producers  in  the  appropriate  states 
and  regions  to  vote  on  the  nominees  of 
their  choice.  The  person  receiving  the 
highest  number  of  votes  cast  for  each 
seat  on  the  USABC  will  be  the  first 
choice  nominee  for  the  member.  The 
person  receiving  the  second  highest 
number  of  votes  cast  will  be  the  first 
choice  nominee  for  the  alternate 
member.  The  persons  with  the  third  and 
fourth  highest  number  of  votes  cast  will 
be  designated  as  additional  nominees 
for  the  member  and  alternate  positions. 
Each  nominee  will  complete  and  submit 
to  the  NABC  a  background  form.  The 
NABC  will  then  submit  the  nominees 
and  their  background  forms  to  the 
Secretary  for  consideration. 

Executive  Orders  12988  and  12866 

This  rule  has  been  reviewed  under 
Executive  Order  (E.O.)  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  524  of 
the  Act  provides  that  the  Act  shall  not 
affect  or  preempt  any  other  Federal  or 
state  law  authorizing  promotion  or 
research  relating  to  an  agricultural 
commodity. 

Under  Section  519  of  the  Act,  a 
person  subject  to  the  Order  may  file  a 
petition  with  the  Secretary  of 
Agricultiu-e  (Secretary)  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order,  is  not  established  in 
accordance  with  the  law,  and  requesting 
a  modification  of  the  Order  or  an 
exemption  fi'om  the  Order.  Any  petition 
filed  challenging  the  Order,  any 


provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  the  Order,  provision,  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter,  the  Secretary  will 
issue  a  ruling  on  a  petition.  The  Act 
provides  that  the  district  coiut  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 
business  shall  have  the  jurisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Secretary's  final 
ruling. 

This  rule  has  been  determined  "not 
significant"  for  purposes  of  E.O.  12866 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB). 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  (RFA)  [5  U.S.C.  601  et 
seq.],  the  Agency  examined  the  impact 
of  this  rule  on  small  entities  and 
prepared  a  final  regulatory  flexibility 
analysis  that  was  included  in  the 
proposed  rule  published  in  the  Federal 
Register  on  February  15,  2000.  The 
analysis  indicates  that  the  agency 
minimized  the  economic  impacts  of  the 
Order  provisions  on  small  entities  to  the 
fullest  extent  reasonably  possible  while 
adhering  to  the  program's  objectives. 

In  addition,  the  Order's  provisions 
were  carefully  reviewed,  and  every 
effort  was  made  to  minimize  any 
unnecessary  information  collection  and 
recordkeeping  costs  or  requirements.  In 
accordance  with  the  OMB  regulation  [5 
CFR  Part  1320]  which  implements  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  Chapter  35],  the  information 
collection  and  recordkeeping 
requirements  that  are  imposed  by  this 
Order  were  submitted  to  OMB  and 
approved  under  OMB  control  numbers 
0505-0001  and  0581-0093. 

Copies  of  the  final  regulatory 
flexibility  analysis  and  the  discussion  of 
the  information  collection  and 
recordkeeping  requirements  contained 
in  this  rulemaking  can  be  obtained  from 
Oliver  Flake  at  the  address  listed  above 
or  by  e-mail  at  oliver.flake@usda.gov. 

Background 

In  December  1998,  the  North 
American  Blueberry  Council,  Inc. 
(proponent  or  NABC)  submitted  a 
proposal  for  a  national  promotion, 
research,  and  information  order  for 
cultivated  blueberries  pursuemt  to  the 
Act.  The  Department  published  the 


proponent's  proposal,  with 
modifications,  for  public  comment  in 
the  July  1999  proposed  rule.  Eight 
conunents  were  received  by  the 
September  20,  1999,  deadline.  These 
comments,  and  related  changes  to  the 
Order,  were  discussed  in  the  February 
15,  1999  proposed  rule,  which  included 
a  Referendum  Order.  A  referendiun  was 
conducted  from  March  13  to  April  14, 
2000.  In  the  referendum,  producers  and 
importers  of  2 ,000  pounds  of  cultivated 
blueberries  voted  to  implement  the 
program. 

Under  the  program,  producers  and 
importers  of  2,000  pounds  or  more  of 
cultivated  blueberries  will  pay  an 
assessment  of  $12  per  ton  aimually.  The 
producer  assessment  will  be  collected 
by  first  handlers,  and  the  importer 
assessment  will  be  collected  by  the  U.S. 
Customs  Service. 

The  program  will  be  administered  by 
the  USABC  under  USDA  supervision. 
The  USABC  will  have  13  members:  one 
producer  member  from  each  of  four 
producer  regions;  one  producer  member 
from  each  of  the  top  five  cultivated- 
blueberry-producing  states;  one 
importer;  one  exporter  (a  foreign 
producer  who  ships  cultivated 
blueberries  into  the  United  States  from 
the  largest  foreign  cultivated  blueberry 
production  area);  one  first  handler;  and 
one  public  member.  Each  member  will 
have  an  alternate. 

The  USABC  will  conduct  a  generic 
program  of  promotion,  research, 
consumer  information,  and  industry 
information  to  maintain  and  expand 
markets  for  cultivated  blueberries. 

The  Order  is  summarized  as  fellows: 
Sections  1218.1  through  1218.23  of  the 
Order  define  certain  terms,  such  as 
blueberries,  producer,  and  importer, 
which  are  used  in  the  Order. 

Sections  1218.40  through  1218.48 
include  provisions  relating  to  the 
USABC.  These  provisions  cover 
establishment  and  membership, 
nominations  and  appointments,  term  of 
office,  vacancies,  alternate  members, 
procedures  for  conducting  USABC 
business,  compensation  and 
reimbursement,  powers  and  duties  of 
the  USABC,  and  prohibited  activities. 
The  USABC  is  the  governing  body 
authorized  to  administer  the  Order 
through  the  implementation  of 
programs,  plans,  projects,  budgets,  and 
contracts  to  promote  and  disseminate 
information  about  blueberries,  subject  to 
oversight  of  the  Secretary. 

Sections  1218.50  through  1218.56 
cover  budget  review  and  approval; 
financial  statements;  authorize  the 
collection  of  assessments;  specify  how 
assessments  will  be  used,  including 
reimbiu'sement  of  necessary  expenses 
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incurred  by  the  US  ABC  for  the- 
performance  of  its  duties  and  expenses 
incurred  for  USDA's  oversight 
responsibilities;  specify  who  pays  the 
assessment  and  how;  authorize  the 
imposition  of  a  late-payment  charge  on 
past-due  assessments;  outline 
exemption  procediues;  address 
programs,  plans,  and  projects;  require 
the  USABC  to  periodically  conduct  an 
independent  review  of  its  overall 
program;  and  address  patents, 
copyrights,  trademarks,  information, 
publications,  and  product  formulations 
developed  through  the  use  of 
assessment  funds. 

There  will  be  an  assessment  rate  of 
Si 2  per  ton  for  domestic  cultivated 
blueberries  and  imported  fresh  and 
processed  cultivated  blueberries.  The 
assessment  rate  may  be  raised  or 
lowered  after  the  initial  continuance 
referendum  which  will  be  conducted 
after  the  program  has  been  in  operation 
five  years.  The  assessment  rate  may  be 
raised  or  lowered  without  a  referendum. 

The  federal  debt  collection 
procedures  referenced  above  and  in 
*?  1218.52(f)  include  those  set  forth  in  7 
l^FR  §§  3.1  through  3.36  for  all  research 
and  promotion  programs  administered 
by  AMS  (60  FR  12533,  March  7.  1995]. 

Sections  1218.60  through  1218.62 
concern  reporting  and  recordkeeping 
requirements  for  persons  subject  to  the 
( )rder  and  protect  the  confidentiality  of 
information  from  such  books,  records, 
or  reports. 

Sections  1218.70  through  1218.78 
describe  the  right  of  the  Secretary; 
address  referenda;  authorize  the 
Secretary  to  suspend  or  terminate  the 
Order  when  deemed  appropriate; 
prescribe  proceedings  after  termination; 
address  personal  liability,  separability, 
and  amendments;  and  provide  OMB 
control  numbers. 

Crt'neral  Findings 

The  Department  conducted  a 
referendum  among  producers  and 
importers  of  cultivated  blueberries  from 
March  13  through  April  14,  2000,  to 
determine  whether  the  Order  would 
become  effective.  The  representative 
period  for  establishing  voter  eligibility 
was  from  January  1  through  December 
31,  1999.  Producers  and  importers  who 
produced  or  imported  2,000  pounds  or 
more  of  cultivated  blueberries  during 
the  representative  period  were  eligible 
to  vote. 

It  is  determined  that  a  majority  of  the 
eligible  producers  and  importers  voting 
who  also  represent  a  majority  of  the 
pounds  of  cultivated  blueberries 
represented  in  the  referendum  favored 
implementation  of  the  Order.  After 
consideration  of  all  relevant  material 


presented,  including  the  initial 
proposal,  comments  received,  and  the 
referendum  results,  it  is  found  that  the 
Order  is  consistent  with  and  effectuates 
the  declared  policy  and  purpose  of  the 
Act. 

The  effective  date  of  this  action  will 
be  30  days  after  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1218 

Administrative  practice  and 
procedure.  Advertising,  Blueberries, 
Consumer  information.  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  7  of  chapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  i2-'8— BLUEBERPv 
PROMOTION    RESEARCH.  AND 
INFORMATION  ORDER 

1.  The  authority  citation  for  part  1218 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7401-7425. 

2.  Subpart  A  is  added  to  part  1218  to 
read  as  follows: 

Subpart  A — Blueberry  Promotion, 
Research,  anc  !n*orr-,ation  Order 

Definitions 

Sec. 

1218.1 

1218.2 

1218.3 

1218.4 

1218.5 

1218.6 

1218.7 

1218.8 

1218.9 

1218.10 

1218.11 

1218.12 

1218.13 

1218.14 

1218.15 

1218.16 

1218.17 

1218.18 

1218.19 

1218.20 

1218.21 

1218.22 

1218.23 


Act. 

Blueberries. 
Conflict  of  interest. 
Crop  year. 
Department. 
Exporter. 
First  handler. 
Fiscal  period. 
Importer. 

Information. 

Market  or  marketing. 

Order. 

Part  and  subpart. 

Person. 

Processed  blueberries. 

Producer. 

Promotion. 

Research. 

Secretary. 

Suspend. 

Terminate. 

United  States. 

USABC. 


U.S.A.  Blueberry  Council 

1218.40  Establishment  and  membership. 

1218.41  Nominations  and  appointments. 

1218.42  Term  of  office. 

1218.43  Vacancies. 

1218.44  Alternate  members. 

1218.45  Procedure. 

1218.46  Compensation  and  reimtnirsement. 

1218.47  Powers  and  duties. 

1218.48  Prohibited  activities. 

Expenses  and  Assessments 

1218.50  Budget  and  expenses. 

1218.51  Financial  statements. 


1218.52 
1218.53 
1218.54 
1218.55 
1218.56 


Assessments. 

Exemption  procedures. 

Programs,  plans,  and  projects. 

Independent  evaluation. 

Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations. 


Reports.  Books,  and  Records 

1218.60  Reports. 

1218.61  Books  and  records. 

1218.62  Confidential  treatment. 

Miscellaneous 

1218.70  Right  of  the  Secretary. 

1218.71  Referenda. 

1218.72  Suspension  and  termination. 

1218.73  Proceedings  after  termination. 

1218.74  Effect  of  termination  or 
amendment. 

1218.75  Personal  liability. 

1218.76  Separability. 

1218.77  Amendments. 

1218.78  OMB  control  numbers. 

Subpart  A — Blueberry  Promotion, 
Research,  and  Information  Order 

Definitions 

§1218.1    Act 

Act  means  the  Commodity  Promotion. 
Research,  and  Information  Act  of  1996 
(7  U.S.C.  7401-7425;  Pub.  L. 104-127; 
110  Stat.  1029),  or  any  amendments 
thereto. 

§1218.2    Blueberries. 

Blueberries  means  cultivated 
blueberries  grown  in  or  imported  into 
the  United  States  of  the  genus 
Vaccinium  Corymbosum  and  Ashei, 
including  the  northern  highbush. 
southern  highbush.  rabbit  eye  varieties, 
and  any  hybrid,  and  excluding  the 
lowbush  (native)  blueberry  Vaccinium 
Angustifolium. 

§  1218.3    Conflict  of  interest. 

Conflict  of  interest  means  a  situation 
in  which  a  member  or  employee  of  the 
U.S.A.  Blueberry  Council  has  a  direct  or 
indirect  financial  intere^  in  a  person 
who  performs  a  service  for.  or  enters 
into  a  contract  with,  the  USABC  for 
anything  of  economic  value. 

§1218.4    Crop  year. 

Crop  year  means  the  1 2-month  period 
from  November  1  through  October  31  of 
the  following  year  or  such  other  period 
approved  by  the  Secretary. 

§1218.5    Departt7>ent 

Department  means  the  U.S. 
Department  of  Agriculture. 

§1218.6    Exporter. 

Exporter  means  a  person  involved  in 
exporting  blueberries  from  another 
country  to  the  United  States. 
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§1218.7    First  handler. 

First  handler  means  any  person, 
(excluding  a  common  or  contract 
carrier),  receiving  blueberries  from 
producers  and  who  as  owner,  agent,  or 
otherwise  ships  or  causes  blueberries  to 
be  shipped  as  specified  in  the  Order. 
This  definition  includes  those  engaged 
in  the  business  of  buying,  selling  and/ 
or  offering  for  sale;  receiving;  packing; 
grading;  marketing;  or  distributing 
blueberries  in  commercial  quantities. 
This  definition  includes  a  retailer, 
except  a  retailer  who  piu^chases  or 
acquires  from,  or  handles  on  behalf  of 
any  producer,  blueberries.  The  term  first 
handler  includes  a  producer  who 
handles  or  markets  blueberries  of  the 
producer's  own  production. 

§1218.8    Fiscal  period. 

Fiscal  period  means  a  calendar  year 
from  January  1  through  December  31,  or 
such  other  period  as  approved  by  the 
Secretary. 

§1218.9    Importer. 

Importer  means  any  person  who 
imports  fresh  or  processed  blueberries 
into  the  United  States  as  a  principal  or 
as  an  agent,  broker,  or  consignee  of  any 
person  who  produces  or  handles  fresh 
or  processed  blueberries  outside  of  the 
United  States  for  sale  in  the  United 
States,  and  who  is  listed  in  the  import 
records  as  the  importer  of  record  for 
such  blueberries. 

§1218.10    Information. 

Information  means  information  and 
programs  that  are  designed  to  increase 
efficiency  in  processing  and  to  develop 
new  markets,  marketing  strategies, 
increase  market  efficiency,  and 
activities  that  are  designed  to  enhance 
the  image  of  blueberries  on  a  national  or 
international  basis.  These  include: 

(a)  Consumer  information,  which 
means  any  action  taken  to  provide 
information  to,  and  broaden  the 
understanding  of,  the  general  public 
regarding  the  consumption,  use, 
nutritional  attributes,  and  care  of 
blueberries;  and 

(b)  Industry  information,  which 
means  information  and  programs  that 
will  lead  to  the  development  of  new 
markets,  new  marketing  strategies,  or 
increased  efficiency  for  the  blueberry 
industry,  and  activities  to  enhance  the 
image  of  the  blueberry  industry. 

§1218.11     Market  or  marketing. 

(a)  Marketing  means  the  sale  or  other 
disposition  of  blueberries  in  any 
chaimel  of  commerce. 

(b)  To  market  means  to  sell  or 
otherwise  dispose  of  blueberries  in 
interstate,  foreign,  or  intrastate 
commerce. 


§1218.12    Order. 

Order  means  an  order  issued  by  the 
Secretary  under  section  514  of  the  Act 
that  provides  for  a  program  of  generic 
promotion,  research,  and  information 
regarding  agricultiural  commodities 
authorized  under  the  Act. 

§1218.13    Part  and  subpart. 

Fart  means  the  Blueberry  Promotion, 
Research,  and  Information  Order  and  all 
rules,  regulations,  and  supplemental 
orders  issued  pursuant  to  the  Act  and 
the  Order.  The  Order  shall  be  a  subpart 
of  such  part. 

§1218.14     Person. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

§1218.15    Processed  blueberries. 

Processed  blueberries  means 
blueberries  which  have  been  frozen, 
dried,  pureed,  or  made  into  juice. 

§1218.16    Producer. 

Producer  means  any  person  who 
grows  blueberries  in  the  United  States 
for  sale  in  commerce,  or  a  person  who 
is  engaged  in  the  business  of  producing, 
or  causing  to  be  produced  for  any 
market,  blueberries  beyond  the  person's 
own  family  use  and  having  value  at  first 
point  of  sale. 

§1218.17    Promotion. 

Promotion  means  any  action  taken  to 
present  a  favorable  image  of  blueberries 
to  the  general  public  and  the  food 
industry  for  the  purpose  of  improving 
the  competitive  position  of  blueberries 
both  in  the  United  States  and  abroad 
and  stimulating  the  sale  of  blueberries. 
This  includes  paid  advertising  and 
public  relations. 

§1218.18    Research. 

Research  means  any  type  of  test, 
study,  or  analysis  designed  to  advance 
the  image,  desirability,  use, 
marketability,  production,  product 
development,  or  quality  of  blueberries, 
including  research  relating  to 
nutritional  value,  cost  of  production, 
new  product  development,  varietal 
development,  nutritional  value,  health 
research,  and  marketing  of  blueberries. 

§1218.19    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 


§12^8  20     Suspenc. 

Suspend  means  to  issue  a  rule  under 
section  553  of  title  5,  U.S.C.,  to 
temporarily  prevent  the  operation  of  an 
order  or  part  thereof  during  a  particuleir 
period  of  time  specified  in  the  rule. 

§1218.21    Terminate. 

Terminate  means  to  issue  a  rule  under 
section  553  of  title  5,  U.S.C,  to  cancel 
permanently  the  operation  of  an  order 
or  part  thereof  beginning  on  a  date 
certain  specified  in  the  rule. 

§1218.22    United  States. 

United  States  means  collectively  the 
50  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States. 

§1218.23     USABC. 

USABl,  or  U.S.A.  Blueberry  Coimcil, 
means  the  administrative  body 
established  pursuant  to  §  1218.40. 

U.S.A.  Blueberry  Council 

§1218.40    Establishnr>ent  and  memt>ership. 

(a)  Establishment  of  the  U.S.A. 
Blueberry  Council.  There  is  hereby 
established  a  U.S.A.  Blueberry  Council, 
hereinafter  called  the  USABC, 
composed  of  no  more  than  13  members 
and  alternates,  appointed  by  the 
Secretary  from  the  nominations  as 
follows: 

(1)  One  producer  member  and 
alternate  from  each  of  the  following 
regions: 

(i)  Region  #1  Western  Region  (all 
states  from  the  Pacific  east  to  the 
Rockies):  Alaska,  Arizona,  California, 
Colorado,  Hawaii,  Idaho,  Montana, 
Nevada,  New  Mexico,  Oregon,  Utah, 
Washington,  and  Wyoming. 

(ii)  Region  #2  Midwest  Region  (all 
states  east  of  the  Rockies  to  the  Great 
Lakes  and  south  to  the  Kansas/Missouri/ 
Kentucky  state  line):  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Michigan, 
Minnesota,  Missomi,  Nebraska,  North 
Dakota,  Ohio,  South  Dakota,  and 
Wisconsin. 

(iii)  Region  #3  Northeast  Region  (all 
states  east  of  the  Great  Lakes  and  North 
of  the  North  Carolina/Tennessee  state 
line):  Connecticut,  Delaware,  New  York, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  Pennsylvania, 
Rhode  Island,  Virginia,  Vermont, 
Washington,  D.C.,  and  West  Virginia. 

(iv)  Region  #4  Southern  Region  (all 
states  south  of  the  Virginia/Kentucky/ 
Missouri/Kansas  state  line  and  east  of 
the  Rockies):  Alabama,  Arkansas, 
Florida,  Georgia,  Louisiana,  Mississippi, 
North  Carolina,  Oklahoma,  Puerto  Rico, 
South  Carolina,  Tennessee,  and  Texas. 
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(2)  One  producer  member  and 
alternate  from  each  of  the  top  five 
blueberry  producing  states,  based  upon 
the  average  of  the  total  tons  produced 
over  the  previous  three  years.  Average 
tonnage  will  be  based  upon  North 
American  Blueberry  Council  production 
figures  for  the  initial  election  and 
production  and  assessment  figvues 
generated  by  the  USABC  thereafter. 

(3)  One  importer  and  alternate. 

(4)  One  exporter  and  alternate  shall  be 
filled  by  foreign  blueberry  producers 
currently  shipping  blueberries  into  the 
United  States  from  the  largest  foreign 
blueberry  production  area,  based  on  a 
three-year  average. 

(5)  One  first  handler  member  and 
alternate  shall  be  filled  by  a  United 
States  based  independent  or  cooperative 
organization  which  is  a  producer/ 
shipper  of  domestic  blueberries. 

(6)  One  public  member  and  alternate, 
(b)  Adjustment  of  membership.  At 

least  once  every  five  years,  the  USABC 
will  review  the  geographical 
distribution  of  United  States  production 
of  blueberries  and  the  quantity  of 
imports.  The  review  will  be  conducted 
through  an  audit  of  state  crop 
production  figures  and  USABC 
assessment  receipts.  If  warranted,  the 
USABC  will  recommend  to  the 
Secretary  that  membership  on  the 
USABC  be  altered  to  reflect  any  changes 
in  geographical  distribution  of  domestic 
blueberry  production  and  the  quantity' 
of  imports.  If  the  level  of  imports 
increases,  importer  members  and 
alternates  may  be  added  to  the  USABC. 

§1218.41     Nominations  and  appointments. 

(a)  Voting  for  regional  and  state 

I  epresentatives  will  be  made  by  mail 
ballot. 

(b)  In  a  case  where  a  state  has  a  state 
blueberry  commission  or  marketing 
order  in  place,  the  state  commission  or 
c  ommittee  will  nominate  members  and 
alternates  to  serve  on  the  USABC.  At 
least  two  nominees  shall  be  submitted 
to  the  Secretary  for  each  member  and  for 
each  alternate. 

(c)  Nomination  and  election  of 
regional,  and  state  representatives 
where  no  commission  or  order  is  in 
place  will  be  handled  by  the  USABC, 
provided  that  the  initial  nominations 
will  be  handled  by  the  North  American 
Blueberry  Council.  The  USABC  will 
seek  nominations  for  members  and 
alternates  from  the  specific  states  and/ 
or  regions.  Nominations  will  be 
returned  to  the  USABC  and  placed  on 

a  ballot  which  will  then  be  sent  to 
producers  in  the  state  and/or  region  for 
vote.  The  final  nominee  for  member  will 
have  received  the  highest  number  of 
votes  cast.  The  person  with  the  second 


highest  number  of  votes  cast  will  be  the 
final  nominee  for  alternate.  The  persons 
with  the  third  and  fourth  place  highest 
number  of  votes  cast  will  be  designated 
as  additional  nominees  for 
consideration  by  the  Secretary. 

(d)  Nominations  for  the  importer, 
exporter,  first  handler,  and  public 
member  positions  will  be  made  by  the 
USABC.  Two  nominees  for  each 
member  and  each  alternate  position  will 
be  submitted  to  the  Secretary  for 
consideration. 

(e)  From  the  nominations,  the 
Secretary  shall  select  the  members  of 
the  USABC  and  alternates  for  each 
position  on  the  USABC. 

§  1 21 8.42    Term  of  office. 

USABC  members  and  alternates  will 
serve  for  a  term  of  three  years  and  be 
able  to  serve  a  maximum  of  two 
consecutive  terms.  A  USABC  member 
may  serve  as  an  alternate  during  the 
years  the  member  is  ineligible  for  a 
member  position.  When  Ae  USABC  is 
Ri^t  established,  the  state 
representatives,  first  handler  member, 
and  their  respected  alternates  will  be 
assigned  initial  terms  of  three  years. 
Regional  representatives,  the  importer 
member,  the  exporter  member,  public 
member,  and  their  alternates  will  serve 
an  initial  term  of  two  years.  Thereafter, 
each  of  these  positions  will  carry  a  full 
three-year  term.  USABC  nominations 
and  appointments  will  take  place  in  two 
out  of  every  three  years.  Each  term  of 
office  will  end  on  December  31,  with 
new  terms  of  office  beginning  on 
fanuarv'  1 . 

§1218.43     vacancies. 

(a)  In  the  event  that  any  member  of 
the  USABC  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  USABC, 
such  position  shall  automatically 
become  vacant. 

(b)  If  a  member  of  the  USABC 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  USABC,  or  if 
a  member  of  the  USABC  engages  in  acts 
of  dishonesty  or  willful  misconduct,  the 
USABC  may  recommend  to  the 
Secretary  that  the  member  be  removed 
from  office.  If  the  Secretary  finds  the 
recommendation  of  the  USABC  shows 
adequate  cause,  the  Secretary  shall 
remove  such  member  from  office. 

(c)  Should  any  member  position 
become  vacant,  the  alternate  of  that 
member  shall  automatically  assume  the 
position  of  said  member.  Should  the 
positions  of  both  a  member  and  such 
member's  alternate  become  vacant, 
successors  for  the  unexpired  terms  of 
such  member  and  alternate  shall  be 
appointed  in  the  manner  specified  in 


§  1218.40  and  §  1218.41,  except  that 
said  nomination  and  replacement  shall 
not  be  required  if  said  unexpired  terms 
are  less  than  six  months. 

§  1218.44    Alternate  members. 

An  alternate  member  of  the  USABC, 
during  the  absence  of  the  member  for 
whom  the  person  is  the  alternate,  shall 
act  in  the  place  and  stead  of  such 
member  and  perform  such  duties  as 
assigned.  In  the  event  of  death,  removal, 
resignation,  or  disqualification  of  any 
member,  the  alternate  for  that  member 
shall  automatically  assume  the  position 
of  said  member.  In  the  event  that  both 
a  producer  member  of  the  USABC  and 
the  alternate  are  unable  to  attend  a 
meeting,  the  USABC  may  not  designate 
any  other  alternate  to  serve  in  such 
member's  or  alternate's  place  and  stead 
for  such  a  meeting. 

§1218.45    Procedure. 

(a)  At  a  USABC  meeting,  it  will  be 
considered  a  quorum  when  a  minimum 
of  seven  members,  or  their  alternates 
serving  in  the  absence,  are  present. 

fb)  At  the  start  of  each  fiscal  period, 
the  USABC  will  select  a  chairperson 
and  vice  chairperson  who  will  conduct 
meetings  throughout  that  period. 

(c)  All  USABC  members  and 
alternates  will  receive  a  minimum  of  10 
days  advance  notice  of  all  USABC  and 
committee  meetings. 

(d)  Each  member  of  the  USABC  will 
be  entitled  to  one  vote  on  any  matter  put 
to  the  USABC,  and  the  moti'  n  'vill  carry 
if  supported  by  one  vote  mi  -e  than  50 
percent  of  the  total  votes  represented  by 
the  USABC  members  present. 

(e)  It  will  be  considered  a  quorum  at 
a  committee  meeting  when  at  least  one 
more  than  half  of  those  assigned  to  the 
committee  are  present.  Alternates  may 
also  be  assigned  to  committees  as 
necessary.  Committees  may  also  consist 
of  individuals  other  than  USABC 
members  and  such  individuals  may  vote 
in  committee  meetings.  These 
committee  members  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  reasonable  travel  expenses,  as 
approved  by  the  USABC. 

(f)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the 
USABC  such  action  is  considered 
necessary,  the  USABC  may  take  action 
if  supported  by  one  vote  more  than  50 
percent  of  the  members  by  mail, 
telephone,  electronic  mail,  facsimile,  or 
any  other  meems  of  communication,  and 
all  telephone  votes  shall  be  confirmed 
promptly  in  writing.  In  that  event,  all 
members  must  be  notified  and  provided 
the  opportunity  to  vote.  Any  action  so 
taken  shall  have  the  same  force  and 
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effect  as  though  such  action  had  been 
taken  at  a  properly  convened  meeting  of 
the  USABC.  All  votes  shall  be  recorded 
in  USABC  minutes. 

(g)  There  shall  be  no  voting  by  proxy. 

(h)  The  chairperson  shall  be  a  voting 
member. 

(i)  The  organization  of  the  USABC 
and  the  procedures  for  the  conducting 
of  meetings  of  the  USABC  shall  be  in 
accordance  with  its  bylaws,  which  shall 
be  established  by  the  USABC  and 
approved  by  the  Secretary. 

§  1 21 8.46    Compensation  and 
reimbursement. 

The  members  of  the  USABC,  and 
alternates  when  acting  as  members, 
shall  serve  without  compensation  but 
shall  be  reimbursed  for  reasonable  travel 
expenses,  as  approved  by  the  USABC, 
incurred  by  them  in  the  performance  of 
their  duties  as  USABC  members. 

§  1 21 8.47    Powers  and  duties. 

The  USABC  shall  have  the  following 
powers  and  duties: 

(aj  To  administer  the  Order  in 
accordance  with  its  terms  and 
conditions  and  to  collect  assessments; 

(b)  To  develop  and  recommend  to  the 
Secretary  for  approval  such  bylaws  as 
may  be  necessary  for  the  functioning  of 
the  USABC.  and  such  rules  as  may  be 
necessary  to  administer  the  Order. 
including  activities  authorized  to  be 
carried  out  under  the  Order; 

(c)  To  meet,  organize,  and  select  from 
among  the  members  of  the  USABC  a 
chairperson,  other  officers,  committees, 
and  subcommittees,  as  the  USABC 
determines  to  be  appropriate; 

(d)  To  employ  persons,  other  than  the 
members,  as  the  USABC  considers 
necessary  to  assist  the  USABC  in 
carrying  out  its  duties  and  to  determine 
the  compensation  and  specify  the  duties 
of  such  persons; 

(e)  To  develop  programs  and  projects, 
and  enter  into  contracts  or  agreements, 
which  must  be  approved  by  the 
Secretary'  before  becoming  effective,  for 
the  development  and  carrying  out  of 
programs  or  projects  of  research, 
information,  or  promotion,  and  the 
payment  of  costs  thereof  with  funds 
collected  pursuant  to  this  subpart.  Each 
contract  or  agreement  shall  provide  that 
any  person  who  enters  into  a  contract  or 
agreement  with  the  USABC  shall 
develop  and  submit  to  the  USABC  a 
proposed  activity:  keep  accxirate  records 
of  all  of  its  transactions  relating  to  the 
contract  or  agreement;  account  for  funds 
received  and  expended  in  connection 
with  the  contract  or  agreement;  make 
periodic  reports  to  the  USABC  of 
activities  conducted  under  the  contract 
or  agreement;  and  make  such  other 


reports  available  as  the  USABC  or  the 
Secretary  considers  relevant.  Any 
contract  or  agreement  shall  provide  that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  USABC 
a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 

(2)  The  contractor  or  agreeing  party 
shall  keep  accurate  records  of  all  its 
transactions  and  make  periodic  reports 
to  the  USABC  of  activities  conducted, 
submit  accoimting  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  USABC 
may  require; 

(3)  The  Secretary  may  audit  the 
records  of  the  contracting  or  agreeing 
party  periodically;  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  USABC  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  USABC  shall  be  subject 
to  the  same  provisions  as  the  contractor. 

(f)  To  prepare  and  submit  for  approval 
of  the  Secretary  fiscal  year  budgets  in  , 
accordance  with  §  1218.50; 

tg)  To  maintain  such  records  and 
books  and  prepare  and  submit  such 
reports  and  records  from  time  to  time  to 
the  Secretary  as  the  Secretary  may 
prescribe;  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it;  and  to  keep  records  that  accurately 
reflect  the  actions  and  transactions  of 
the  USABC; 

(h)  To  cause  its  books  to  be  audited 
by  a  competent  auditor  at  the  end  of 
each  fiscal  year  and  at  such  other  times 
as  the  Secretary  may  request,  and  to 
submit  a  report  of  the  audit  directly  to 
the  Secretary; 

(i)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  USABC  as  is 
given  to  members  in  order  that  the 
Secretary's  representative(s)  may  attend 
such  meetings,  and  to  keep  and  report 
minutes  of  each  meeting  of  the  USABC 
to  the  Secretary; 

(j)  To  act  as  intermediary  between  the 
Secretary  and  any  producer,  first 
handler,  importer,  or  exporter; 

(k)  To  furnish  to  the  Secretary  any 
information  or  records  that  the  Secretary 
may  request; 

(I)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  Order; 

(m)  To  recommend  to  the  Secretary 
such  amendments  to  the  Order  as  the 
USABC  considers  appropriate;  and 

(n)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consimier 
information,  evaluation,  and  industry 
information  designed  to  strengthen  the 
blueberry  industry's  position  in  the 


marketplace;  maintain  and  expand 
existing  markets  and  uses  for 
blueberries;  and  to  carry  out  programs, 
plans,  and  projects  designed  to  provide 
maximum  benefits  to  the  blueberry 
industry. 

§1218.48     P'ohibted  activities. 

The  USABC  may  not  engage  in.  and 
shall  prohibit  the  employees  and  agents 
of  the  USABC  from  engaging  in: 

(a)  Any  action  that  would  oe  a  conflict 
of  interest;  and 

(b)  Using  funds  collected  by  the 
USABC  under  the  Order  to  undertake 
any  action  for  the  purpose  of 
influencing  legislation  or  governmental 
action  or  policy,  by  local,  state,  national, 
and  foreign  governments,  other  than 
recommending  to  the  Secretary 
amendments  to  the  Order. 

Expenses  and  Assessments 


nqet 


iDenses. 


§1218.50     B. 

(a)  At  least  bU  days  prior  to  the 
beginning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the  USABC 
shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  in  administering  this 
subpart.  Each  such  budget  shall  include: 

(1)  A  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(2)  A  summary  of  anticipated  revenue, 
with  comparative  data  or  at  least  one 
preceding  year  (except  for  the  initial 
budget); 

(3)  A  summary  of  proposed 
expenditiires  for  each  program,  plan,  or 
project;  and 

(4)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  on  preceding  year  (except  for  the 
initial  budget). 

(b)  Each  Dudget  shall  provide 
adequate  funds  to  defi'ay  its  proposed 
expenditures  and  to  provide  for  a 
reserve  as  set  forth  in  this  subpart. 

(c)  Subject  to  this  section,  any 
amendment  or  addition  to  an  approved 
budget  must  be  approved  by  the 
Secretary,  including  shifting  funds  from 
one  program,  plan,  or  project  to  emother. 
Shifts  of  funds  which  do  not  cause  an 
increase  in  the  USABC's  approved 
budget  and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

id)  The  USABC  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reasonable  reserve,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  USABC  for  its 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 


Federal  Register /Vol.  65.  No.  137 /Monday,  July  17,  2000 /Rules  and  Regulations  43967 


expenses  shall  be  paid  from  funds 
received  by  the  USABC. 

(e)  With  approval  of  the  Secretary,  the 
USABC  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
USABC.  Any  funds  borrowed  by  the 
USABC  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  year  of  operation  of 
the  USABC. 

(f)  The  USABC  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  Such  contributions  shall  be 
free  from  any  encumbrance  by  the  donor 
and  the  USABC  shall  retain  complete 
control  of  their  use. 

(g)  The  USABC  may  also  receive 
funds  provided  through  the 
Department's  Foreign  Agricultural 
Service  or  from  other  sources,  with  the 
approval  of  the  Secretary,  for  authorized 
activities. 

(h)  The  USABC  shall  reimburse  the 
Secretary  for  all  expenses  incurred  by 
the  Secretary  in  the  implementation, 
administration,  and  supervision  of  the 
Order,  including  all  referendum  costs  in 
connection  with  the  Order. 

(i)  The  USABC  may  not  expend  for 
administration,  maintenance,  and 
frmctioning  of  the  USABC  in  any  fiscal 
year  an  amount  that  exceeds  15  percent 
of  the  assessments  and  other  income 
received  by  the  USABC  for  that  fiscal 
year.  Reimbursements  to  the  Secretary 
required  under  paragraph  (h)  are 
excluded  from  this  limitation  on 
spending. 

(j)  The  USABC  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  fiscal  periods 
excess  funds  in  any  reserve  so 
established:  Provided  that  the  funds  in 
the  reserve  do  not  exceed  one  fiscal 
period's  budget.  Subject  to  approval  by 
the  Secretary,  such  reserve  funds  may 
be  used  to  defray  any  expenses 
authorized  under  this  part. 

§1218.51     Financial  statements. 

(a)  As  requested  by  the  Secretary,  the 
USABC  shall  prepare  and  submit 
financial  statements  to  the  Secretary  on 
a  periodic  basis.  Each  such  financial 
statement  shall  include,  but  not  be 
lihiited  to,  a  balance  sheet,  income 
statement,  and  expense  budget.  The 
expense  budget  shall  show  expenditures 
during  the  time  period  covered  by  the 
report,  year-to-date  expenditures,  and 
the  unexpended  budget. 

(b)  Eacxi  financial  statement  shall  be 
submitted  to  the  Secretary  within  30 
days  after  the  end  of  the  time  period  to 
which  it  applies. 


(c)  The  USABC  shall  submit  aimually 
to  the  Secretary  an  annual  financial 
statement  within  90  days  after  the  end 
of  the  fiscal  year  to  which  it  applies. 

§  1 21 8.52    Assessments. 

(a)  The  funds  to  cover  the  Council's 
expenses  shall  be  paid  from  assessments 
on  producers  and  importers,  donations 
from  any  person  not  subject  to 
assessments  under  this  Order,  and  other 
funds  available  to  the  Board  including 
those  collected  pursuant  to  §  1218.56 
and  subject  to  the  limitations  contained 
therein. 

(b)  The  collection  of  assessments  on 
domestic  blueberries  will  be  the 
responsibility  of  the  first  handler 
receiving  the  blueberries.  In  the  case  of 
the  producer  acting  as  its  own  first 
handler,  the  producer  will  be  required 
to  collect  and  remit  its  individual 
assessments. 

(c)  Such  assessments  shall  be  levied  at 
a  rate  of  $12  per  ton  on  all  blueberries. 
The  assessment  rate  will  be  reviewed, 
and  may  be  modified  with  the  approval 
of  the  Secretary,  after  the  first 
referendum  is  conducted  as  stated  in 
§1218.71(b). 

(d)  Each  importer  of  fresh  and 
processed  blueberries  shall  pay  an 
assessment  to  the  USABC  on  blueberries 
imported  for  marketing  in  the  United 
States,  through  the  U.S.  Customs 
Service. 

(1)  The  assessment  rate  for  imported 
fresh  and  processed  blueberries  shall  be 
the  same  or  equivalent  to  the  rate  for 
fresh  blueberries  produced  in  the 
United  States. 

(2)  The  import  assessment  shall  be 
uniformly  applied  to  imported  fresh  and 
frozen  blueberries  that  are  identified  by 
the  numbers  0810.40.0028  and 
0811.90.2028,  respectively,  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  any  other  numbers 
used  to  identify  fresh  and  frozen 
blueberries.  Assessments  on  qther  types 
of  imported  processed  blueberries,  such 
as  dried  blueberries,  puree,  and  juice, 
may  be  added  at  the  recommendation  of 
the  USABC  with  the  approval  of  the 
Secretary. 

(3)  The  assessments  due  on  imported 
fresh  and  processed  blueberries  shall  be 
paid  when  they  enter  or  are  withdrawn 
for  consumption  in  the  United  States. 

(e)  All  assessment  payments  and 
reports  will  be  submitted  to  the  office  of 
the  USABC.  All  final  payments  for  a 
crop  year  are  to  be  received  no  later 
than  November  30  of  that  year.  A  late 
payment  charge  shall  be  imposed  on 
any  handler  who  fails  to  remit  to  the 
USABC,  the  total  amount  for  which  any 
such  handler  is  liable  on  or  before  the 
due  date  established  by  the  USABC.  In 


addition  to  the  late  payment  charge,  an 
interest  charge  shall  be  imposed  on  the 
outstanding  amount  for  which  the 
handler  is  liable.  The  rate  of  interest 
shall  be  prescribed  in  regulations  issued 
by  the  Secretary. 

(f)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  under 
federal  debt  collection  procedures. 

(g)  The  USABC  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  the  approval  of  the 
Secretary. 

§  1 21 8.53    Exemption  procedures. 

(a)  Any  producer  who  produces  less 
than  2,000  pounds  of  blueberries 
aimually  who  desires  to  claim  an 
exemption  from  assessments  during  a 
fiscal  year  as  provided  in  §  1218.42  shall 
apply  to  the  USABC,  on  a  form  provided 
by  the  USABC,  for  a  certificate  of 
exemption.  Such  producer  shall  certify 
that  the  producer's  production  of 
blueberries  shall  be  less  than  2,000 
poimds  for  the  fiscal  year  for  which  the 
exemption  is  claimed.  Any  importer 
who  imports  less  than  2,000  pounds  of 
fresh  and  processed  blueberries 
aimually  who  desires  to  claim  an 
exemption  from  assessments  during  a 
fiscal  year  as  provided  in  §  1218.52  shall 
apply  to  the  USABC.  on  a  form  provided 
by  the  USABC,  for  a  certificate  of 
exemption.  Such  importer  shall  certify 
that  the  importer's  importation  of  fresh 
and  processed  blueberries  shall  not 
exceed  2,000  pounds,  for  the  fiscal  year 
for  which  the  exemption  is  claimed. 

(b)  On  receipt  of  an  appUcation,  the 
USABC  shall  determine  whether  an 
exemption  may  be  granted.  The  USABC 
then  will  issue,  if  deemed  appropriate, 

a  certificate  of  exemption  to  each  person 
who  is  eligible  to  receive  one.  Each 
producer  who  is  exempt  from 
assessment  must  provide  an  exemption 
number  to  the  first  handler  in  order  to 
be  exempt  from  the  collection  of  an 
assessment  on  blueberries.  First 
handlers  and  importers,  except  as 
otherwise  authorized  by  the  USABC, 
shall  maintain  records  showing  the 
exemptee's  name  and  address  along 
with  the  exemption  number  assigned  by 
the  USABC. 

(c)  Importers  who  are  exempt  from 
assessment  shall  be  eligible  for 
reimbursement  of  assessments  collected 
by  the  U.S.  Customs  Service  and  shall 
apply  to  the  USABC  for  reimbursement 
of  such  assessments  paid.  No  interest 
will  be  paid  on  assessments  collected  by 
the  U.S.  Customs  Service.  Requests  for 
reimbursement  shall  be  submitted  to  the 
USABC  within  90  days  of  the  last  day 
of  the  year  the  blueberries  were  actually 
imported. 
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(d)  Any  person  who  desires  an 
exemption  from  assessments  for  a 
subsequent  fiscal  year  shall  reapply  to 
the  USABC,  on  a  form  provided  by  the 
USABC,  for  a  certificate  of  exemption. 

(e)  The  USABC  may  require  persons 
receiving  an  exemption  from 
assessments  to  provide  to  the  USABC 
reports  on  the  disposition  of  exempt 
blueberries  and,  in  the  case  of 
importers,  proof  of  payment  of 
assessments. 

§  1 21 8.54    Programs,  plans,  and  projects. 

(a)  The  USABC  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  under  this  subpart.  Such 
programs,  plans,  or  projects  shall 
provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  and  information,  including 
producer  and  consumer  information, 
with  respect  to  fresh  and  processed 
blueberries;  and 

(2)  The  establishment  and  conduct  of 
research  with  respect  to  the  use, 
nutritional  value,  sale,  distribution,  and 
marketing  of  fresh  and  processed 
blueberries,  and  the  creation  of  new 
products  thereof,  to  the  end  that  the 
marketing  and  use  of  blueberries  may  be 
encouraged,  expanded,  improved,  or 
made  more  acceptable  and  to  advance 
the  image,  desirability,  or  quality  of 
fresh  and  processed  blueberries. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  its  approved  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  USAJBC  shall 
take  appropriate  steps  to  implement  it. 

(c)  Each  program,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  USABC  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  or  information.  If  it  is  found  by 
the  USABC  that  any  such  program,  plan, 
or  project  does  not  contribute  to  an 
effective  program  of  promotion, 
research,  or  information,  then  the 
USABC  shall  terminate  such  program, 
plan,  or  project. 

(d)  No  program,  plan,  or  project 
including  advertising  shall  be  false  or 
misleading  or  disparaging  another 
agricultiu-al  commodity.  Blueberries  of 
all  origins  shall  be  treated  equally. 

§  1 21 8.55    Independent  evaluation. 

The  USABC  shall,  not  less  often  than 
every  five  years,  authorize  and  fund, 
from  funds  otherwise  available  to  the 
USABC,  an  independent  evaluation  of 
the  effectiveness  of  the  Order  and  other 
programs  conducted  by  the  USABC 


pursuant  to  the  Act.  The  USABC  shall 
submit  to  the  Secretary,  and  make 
available  to  the  public,  the  results  of 
each  periodic  independent  evaluation 
conducted  under  this  paragraph 

§1218.56    Patents,  copyrights  traoemarKS, 
Information,  publications,  ano  product 
formulations. 

Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations  developed  through  the  use 
of  funds  received  by  the  USABC  imder 
this  subpart  shall  be  the  property  of  the 
U.S.  Government  as  represented  by  the 
USABC  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sales,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  trademarks, 
information,  publications,  or  product 
formulations,  inure  to  the  benefit  of  the 
USABC;  shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
USABC;  and  may  be  licensed  subject  to 
approval  by  the  Secretary.  Upon 
termination  of  this  subpart,  §  1218.73 
shall  apply  to  determine  disposition  of 
all  such  property. 

Reports.  Books,  and  Records 

§1218.60    Reports. 

(a)  Each  first  handler  subject  to  this 
subpart  may  be  required  to  provide  to 
the  USABC  periodically  such 
information  as  may  be  required  by  the 
USABC,  with  the  approval  of  the 
Secretary,  which  may  include  but  not  be 
limited  to  the  following: 

(1)  Number  of  pounds  handled; 

(2)  Number  of  pounds  on  which  an 
assessment  was  collected; 

(3)  Name  and  address  of  person  from 
whom  the  first  handler  has  collected  the 
assessments  on  each  pound  handled; 
and 

(4)  Date  collection  was  made  on  each 
pound  handled.  All  reports  are  due  to 
the  USABC  30  days  after  the  end  of  the 
crop  year. 

(b)  Each  producer  and  importer 
subject  to  this  subpart  may  be  required 
to  provide  to  the  USABC  periodically 
such  information  as  may  be  required  by 
the  USABC,  with  the  approval  of  the 
Secretary,  which  may  include  but  not  be 
limited  to  the  following: 

(1)  Number  of  pounds  produced; 

(2)  Number  of  pounds  on  which  an 
assessment  was  paid; 

(3)  Name  and  address  of  the  producer; 

(4)  Date  collection  was  made  on  each 
pound  produced.  All  reports  are  due  to 
the  USABC  30  days  after  the  end  of  the 
crop  year. 

§  1 21 8.61     Books  and  records. 

Each  first  handler,  producer,  and 
importer  subject  to  this  subpart  shall 


maintain  and  make  available  for 
inspection  by  the  Secretary  such  books 
and  records  as  are  necessary  to  carry  out 
the  provisions  of  this  subpart  and  the 
regulations  issued  thereunder,  including 
such  records  as  are  necessary  to  verify 
any  reports  required.  Such  records  shall 
be  retained  for  at  least  2  yecu-s  beyond 
the  fiscal  period  of  their  applicability. 

§1218.62    Confidential  treatment. 

All  information  obtained  from  books, 
records,  or  reports  under  the  Act,  this 
subpart,  and  the  regulations  issued 
theretmder  shall  be  kept  confidential  by 
all  persons,  including  all  employees  and 
former  employees  of  the  USABC,  all 
officers  and  employees  and  former 
officers  and  employees  of  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  USABC  members, 
producers,  importers,  exporters,  or  first 
handlers.  Only  those  persons  having  a 
specific  need  for  such  information  to 
effectively  administer  the  provisions  of 
this  subpart  shall  have  access  to  such 
information.  Only  such  information  so 
obtained  as  the  Secretary  deems 
relevant  shall  be  disclosed  by  them,  and 
then  only  in  a  judicial  proceeding  or 
administrative  hearing  brought  at  the 
direction,  or  on  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  niunber  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person; 
and 

(b)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

Miscellaneous 

§  1 21 8.70     Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  USABC  shall  be 
submitted  to  the  Secretary  for  approval. 

§1218.71     Referenda. 

(a)  Initial  referendum.  The  Order  shall 
not  become  effective  unless: 

(1)  The  Secretary  determines  that  the 
Order  is  consistent  with  and  will 
effectuate  the  purposes  of  the  Act;  and 

(2)  The  Order  is  approved  by  a 
majority  of  producers  and  importers 
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voting  for  approval  who  also  represent 
a  majority  of  the  volume  of  blueberries 
represented  in  the  referendum  who, 
during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  or 
importation  of  blueberries. 

(d)  Subsequent  referenda.  Every  five 
years,  the  Secretary  shall  hold  a 
referendum  to  determine  whether 
blueberry  producers  and  importers  favor 
the  continuation  of  the  Order.  The 
Order  shall  continue  if  it  is  favored  by 
a  majority,  of  producers  and  importers 
voting  for  approval  who  also  represent 
a  majority  of  the  volume  of  blueberries 
represented  in  the  referendum  who, 
during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  or 
importation  of  blueberries.  The 
Secretary  will  also  conduct  a 
referendima  if  10  percent  or  more  of  all 
eligible  blueberry  producers  and 
importers  request  the  Secretary  to  hold 
a  referendmn.  In  addition,  the  Secretary 
may  hold  a  referendum  at  any  time. 

§  1218.72     Suspension  and  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Secretary  finds 
that  the  subpart  or  a  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  purposes  of  the  Act.  or  if  the 
Secretary  determines  that  this  subpart  or 
a  provision  thereof  is  not  favored  by 
persons  voting  in  a  referendum 
conducted  pursuant  to  the  Act. 

(b)  The  Secretary  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
majority  of  producers  and  importers 
voting  for  approval  who  also  represent 
a  majority  of  the  voliune  of  blueberries 

•  represented  in  the  referendum  who, 
diu-ing  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  or 
importation  of  blueberries. 

(c)  If,  as  a  result  of  a  referendum  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Not  later  than  180  days  after 
making  the  determination,  suspend  or 
terminate,  as  the  case  may  be,  collection 
of  assessments  under  this  subpart;  and 

(2)  As  soon  as  practical,  suspend  or 
terminate,  as  the  case  may  be,  activities 
under  this  subpart  in  an  orderly 
maimer. 

§1218.73     Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  USABC  shall  recommend 
not  more  than  three  of  its  members  to 
the  Secretary  to  serve  as  trustees  for  the 


purpose  of  liquidating  the  affairs  of  the 
USABC.  Such  persons,  upon 
designation  by  the  Secretary,  shall 
become  trustees  of  all  of  the  funds  and 
property  then  in  the  possession  or  under 
control  of  the  USABC,  including  claims 
for  any  funds  unpaid  or  property  not 
delivered,  or  any  other  claim  existing  at 
the  time  of  such  termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
USABC  under  any  contracts  or 
agreements  entered  into  pursuant  to  the 
Order; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  USABC  and 
the  trustees,  to  such  person  or  persons 
as  the  Secretary  may  direct;  and 

(4)  Upon  request  of  the  Secretary 
execute  such  assignments  or  other 
instruments  necessary  and  appropriate 
to  vest  in  such  persons  title  and  right  to 
all  funds,  property  and  claims  vested  in 
the  USABC  or  the  trustees  pvusuant  to 
the  Order. 

(c)  Any  person  to  whom  funds, 
property  or  claims  have  been  transferred 
or  delivered  pursuant  to  the  Order  shall 
be  subject  to  the  same  obligations 
imposed  upon  the  USABC  and  upon  the 
trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  disposed  of,  to  the  extent 
practical,  to  the  blueberry  producer 
organizations  in  the  interest  of 
continuing  blueberry  promotion, 
research,  and  information  programs. 

§1218.74     Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
coimection  with  any  provision  of  this 
subpeirt  or  any  regulation  issued 
thereunder;  or 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary  or  of  any  other  persons,  with 
respect  to  any  such  violation. 

§  1 21 8.75    Personal  liability. 

No  member,  alternate  member,  or 
employee  of  the  USABC  shall  be  held 
personally  responsible,  either 


individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate,  or  employee, 
except  for  acts  of  dishonesty  or  willful 
misconduct. 

§1218.76    Separablltty. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§1218.77    Amendments. 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the 
USABC  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§  1218.78    0MB  control  numbers. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
piu-suant  to  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  Chapter  35,  is 
0MB  control  number  0581-0093,  except 
for  the  USABC  nominee  backgroimd 
statement  form  which  is  assigned  OMB 
control  number  0505-001. 

Dated:  July  11.  2000. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  00-17956  Filed  7-14-00:  8:45  am] 

BILUNG  CODE  341CM>2-P 


TFDFRAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  900,  940,  950.  955,  956 
and  966 

[No.  2000-33] 
RIN  3069-AA98 

^edera:'  ^c^^e  uoa--  Bank  Acquired 
MernDef-  Assets   Corf-  Mission 
Activities,  investments  and  Advances 

AGENCY:  Federal  Housing  Finance 
Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adding 
regulations  to  authorize  the  Federal 
Home  Loan  Banks  (Banks)  to  hold 
acquired  member  assets  (AMA)  and  is 
amending  its  regulations  to  enumerate 
the  types  of  core  mission  assets  (CMA) 
that  must  be  addressed  in  the  Banks' 
strategic  business  plans.  The  Finance 
Board  is  also  making  related  changes  to 
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its  regulations  governing  tiie  Banks' 
investment,  advances  and  debt  issuance 
authorities. 

DATES:  This  final  rule  is  effective  on  July 
17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell.  Director  and  Chief 
Economist,  (202)  408-2821;  Scott  L. 
Smith,  Deputy  Director.  (202)  408-2991: 
Ellen  Hancock.  Senior  Financial 
Analyst,  (202)  408-2906:  Christina  K. 
Muradian,  Senior  Financial  Analyst, 
(202)  408-2584,  Office  of  Policy, 
Research  and  Analysis;  or  Eric  M. 
Raudenbush,  Senior  Attorney-Advisor, 
(202)  408-2932:  Office  of  General 
Coimsel,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington. 
DC.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  3,  2000,  the  Finance  Board 
published  for  comment  a  proposed  rule 
to:  (1)  Add  new  provisions  in  part  940 
enumerating  the  Bank  activities  that  are 
considered  to  be  CMA;  (2)  add  to  the 
regulations  a  new  part  955  setting  forth 
in  regulation  the  authority  and 
requirements  for  Banks'  AMA  programs; 
(3)  revise  part  956  of  the  regulations, 
governing  Bank  investments:  and  (4) 
amend  part  950  of  the  regulations, 
governing  advances,  so  that  inter- 
district  advances  activity  would  be 
subject  to  the  same  requirements  as 
inter-district  AMA  activities.  See  65  FR 
25676  (May  3,  2000).  The  initial  30-day 
public  comment  period  for  the  proposed 
rule  was  later  extended  to  43  days,  see 
65  FR  34127  (May  27,  2000),  and  closed 
on  June  15,  2000.  The  Finance  Board 
received  a  total  of  107  comment  letters 
about  the  proposed  rule.  Among  the 
comment  letters  considered  in  preparing 
the  final  rule  were  19  that  were 
accepted  after  the  official  close  of  the 
comment  period. 

1 1    \ndlysis  of  Comment  Letters  and 
!  hanges  Made  in  the  Final  Rule 

.T  Core  Mission  Activities — Part  940 

1 .  General  Commentary 

As  part  of  its  statutory  duty  to  ensure 
that  the  Banks  carry  out  their  housing 
finance  mission,  the  Finance  Board 
recently  adopted  a  regulatory 
requirement,  set  forth  in  §917.5  of  the 
regulations,  that  each  Bank's  board  of 
directors  have  in  effect  at  all  times  a 
strategic  business  plan  that  describes 
how  the  Bank's  business  activities  will 
achieve  the  mission  of  the  Bank 
consistent  with  part  940  of  the 
regulations.  See  65  FR  25267  (May  1. 
2000).  At  the  same  time,  the  Finance 
Board  adopted  §  940.2  of  the 


regulations,  which  states  the  mission  of 
the  Banks  in  its  broadest  terms  and,  by 
way  of  cross-reference,  gives  meaning  to 
the  strategic  business  plan  requirement 
of  §917.5.  See  id. 

This  final  rule  adds  to  part  940  a  new 
§  940.3,  which  enumerates  the  specific 
Bank  activities  that  qualify  as  core 
mission  activities.  The  intent  of  this 
new  regulatory  provision  is  to  further 
focus  the  Banks'  strategic  business  plans 
on  tha  activities  that  the  Finance  Board 
has  determined  are  most  central  to  the 
fulfillment  of  the  Banks'  statutory 
mission.  In  so  doing,  the  Finance  Board 
means  to  stress  the  importance  that 
must  be  placed  upon  this  category  of 
activities  as  each  Bank  plans  and 
undertakes  its  ongoing  business 
activities.  Aside  from  the  strategic 
business  plan  requirements  set  forth  in 
§  917.5,  there  currently  are  no  other 
regulatory  requirements  pertaining  to 
CMA. 

In  the  proposed  rule,  activities  that 
would  have  qualified  as  CMA  were 
listed  in  §  940.3(a).  Proposed  §  940.3(b) 
stated  that,  should  the  Finance  Board 
impose  upon  the  Banks  any  future 
requirement  regarding  the  level  of  Bank 
CMA  holdings,  the  requirement  would 
not  prevent  the  Banks  from  holding  to 
maturity,  or  funding  with  the  proceeds 
of  consolidated  obligations,  assets 
acquired  under  sections  II. B. 8  through 
II.B.ll  of  the  Bank  System  Financial 
Management  Policy  (FMP)  (consisting 
mostly  of  agency  and  privately-issued 
mortgage-backed  seciuities  (MBS)  and 
asset-backed  securities  (ABS)).  As 
discussed  in  detail  below,  this  provision 
has  been  removed  in  the  final  rule. 
Accordingly,  the  list  of  activities  that 
qualify  as  CMA,  which  appeared  as 
§  §  940.3(a)(1)  through  (9)  in  the 
proposed  rule,  appears  as  §  §  940.3(a) 
through  (i)  in  the  final  rule. 

Of  the  comment  letters  addressing 
aspects  of  part  940,  support  for  and 
opposition  to  the  CMA  provisions  was 
about  evenly  divided.  Most  of  the 
commenters  who  generally  supported 
the  CMA  provisions  of  the  proposed 
rule  agreed  with  the  Finance  Board's 
goal  of  focusing  the  Banks  on  their 
housing  finance  and  community  lending 
mission,  and  especially  upon  extending 
the  reach  of  the  Banks'  resources  into 
underserved  communities.  One 
commenter  (a  Bank)  agreed  with  the 
Finance  Board  that  Bank  members  will 
be  unable  to  make  intelligent  choices 
about  their  Banks'  new  capital  plans 
without  understanding  the  future 
direction  of  the  Bank  System,  including 
the  asset  categories  to  be  supported  by 
the  new  capital  structure. 

Of  those  opposed  to  the  rule,  many 
stated  as  the  primary  reason  for  their 


opposition  a  belief  that  the  Finance 
Board  should  wait  until  after  it  has 
promulgated  new  capital  regulations  as 
required  by  the  Federal  Home  Loan 
Bank  System  Modernization  Act  of  1999 
(Modernization  Act),  Title  VI  of  the 
Gramm-Leach-Bliley  Act,  Pub.  L.  106- 
102  (1999),  and  the  Banks  have  adopted 
new  capital  plans  under  those 
regulations,  before  putting  into  place 
any  further  mission  regulations.  Most  of 
these  commenters  expressed  the 
opinion  that,  at  a  time  when  Congress 
has  recently  made  membership  in  the 
Bank  System  completely  voluntary  and 
when,  as  a  result,  the  Banks  will  need 
to  market  "Class  B"  stock  to  their 
members  in  order  to  establish  a  base  of 
permanent  capital,  the  Finance  Board 
should  not  be  implementing  actual  or 
implied  asset  requirements  that  could 
result  in  earnings  volatility. 

Many  commenters  stressed  their 
belief  that  the  uncertain  ability  of  any 
Bank  to  maintain  strong  earnings  and 
pay  an  attractive  dividend  while 
focusing  upon  the  business  activities 
enumerated  in  §  940.3  could  dissuade 
members  or  potential  members  from 
purchasing  Bank  stock.  Several 
commenters  noted  especially  that  the 
reference  in  proposed  §  940.3(b)  to 
possible  future  requirements  regarding 
Bank  CMA,  combined  with  a  failure  to 
detail  what  those  requirements  could 
be,  raises  the  possibility  that  a  Bank 
may  in  the  future  be  required  to  divest 
itself  of  legally-acquired  investments, 
making  the  future  balance  sheet 
composition  of  the  Banks  particularly 
uncertain  for  potential  investors. 

Many  of  the  commenters  expressing 
generally  negative  reactions  to  proposed 
§  940.3  raised  concerns  that  the  CMA 
provisions  would  limit  the  Banks' 
fiexibility  in  managing  their  balance 
sheets  and,  therefore,  would  adversely 
impact  Bank  profits  and  possibly  the 
safety  and  soundness  of  the  Banks. 
Frequently  mentioned  in  this  regard  was 
the  Finance  Board's  exclusion  of 
investments  in  most  types  of  MBS  ft-om 
the  list  of  activities  that  qualify  as  CMA. 
Two  commenters  (both  Banks) 
specifically  requested  that  the  Finance 
Board  continue  to  permit  the  Banks  to 
hold  MBS  in  an  amount  up  to  three 
times  capital  (as  is  ciurrently  the  limit 
under  the  FMP). 

Regarding  the  exclusion  of  most  MBS 
from  the  list  of  CMA.  many  commenters 
expressed  a  belief  that  MBS  are  an 
important  balance  sheet  management 
tool  for  the  Banks  that  may  be  especially 
useful  in  deploying  Bank  capital 
prudently  during  periods  of  cyclical 
business  downturns.  Several 
commenters  stressed  the  Banks'  roles  as 
reliable  soiu-ces  of  liquidity  for  their 
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members  and  stated  that  failure  to 
permit  the  Banks  to  continue  to  invest 
in  MBS  could  threaten  the  Banks' 
abilities  to  act  in  this  role.  Others 
questioned  whether  it  is  appropriate  for 
the  Finance  Board  to  restrict  Bank 
investment  in  assets,  like  MBS,  that  are 
specifically  authorized  by  statute  as 
legal  investments  for  a  Bank.  Still  others 
argued  that  MBS  do  play  an  important 
role  in  helping  Banks  to  carry  out  their 
mission  in  that,  as  low-risk  investments 
with  a  reasonable  record  of  retiu-n,  MBS 
improve  the  Bank  System's  financial 
strength  and  help  to  reduce  rates  on 
advances.  Some  commenters  also 
asserted  that  MBS  are  mission-related  in 
that,  despite  the  statements  of  the 
Finance  Board  to  the  contrary,  the 
Banks'  purchase  of  these  securities  do 
result  in  increased  availability  of  funds 
for  housing  and  in  reduced  cost  of 
housing  funds. 

More  generally,  several  Bank 
members  commented  that  §  940.3,  as 
proposed,  would  restrict  the  Banks' 
abilities  to  respond  to  members'  needs 
with  well-priced  advances  by 
encouraging  the  Banks  to  focus  upon 
"programs"  required  by  regulation. 
Several  other  commenters  expressed  the 
opinion  that  Congress  has  adequately 
addressed  the  "mission"  of  the  Banks  in 
the  Federal  Home  Loan  Bank  Act  (Bank 
Act)  and  that,  by  its  failure  to  impose 
mission  requirements  as  part  of  the 
Modernization  Act,  Congress  expressed 
its  intent  that  such  requirements  should 
not  be  imposed  through  regulation. 
Several  also  pointed  out  that  the 
Modernization  Act  devolved  the 
remaining  elements  of  corporate 
governance  authority  to  the  Banks  and 
claimed  that  the  manner  in  which  the 
Banks  carry  out  their  statutory  mission 
is  a  matter  of  corporate  governance  to  be 
decided  upon  by  the  Banks'  own  boards 
of  directors,  subject  only  to  the  safety 
and  soundness  regulation  of  the  Finance 
Board. 

Finally,  one  commenter  stated  that 
the  CMA  provisions,  as  proposed, 
would  violate  the  spirit  of  an  October 
18,  1999  letter  from  Finance  Board 
Chairman  Bruce  Morrison  to  Senator 
Phil  Gramm  and  Congressman  Jim 
Leach.  In  that  letter.  Chairman  Morrison 
stated  that,  upon  the  enactment  of  the 
Modernization  Act,  the  Finance  Board 
would  withdraw  its  Financial 
Management  and  Mission  Achievement 
(FMMA)  proposed  rulemaking,  see  54 
FR  52163  (1999),  and  would  take  no 
action  to  promulgate  proposed  or  final 
regulations  limiting  Bank  assets  or 
advances  beyond  those  regulations 
currently  in  effect  (except  to  the  extent 
necessary  to  protect  the  safety  and 
soundness  of  the  Banks)  until  such  time 


as  the  Finance  Board's  new  capital 
regulations  take  effect. 

2.  The  Final  Rule — Background 

The  Bank  Act  authorizes  the  Finance 
Board  to  supervise  the  Banks  and  to 
promulgate  and  enforce  such 
regulations  and  orders  as  aie  necessary 
from  time  to  time  to  carry  out  the 
provisions  of  the  Bank  Act.  See  12 
U.S.C.  1422b(a){l).  Among  the 
provisions  of  the  Bank  Act  are  those 
outlining  the  duties  of  the  Finance 
Board,  which  include  the  duty  to 
"ensiue"  that  the  Banks  carry  out  their 
housing  finance  mission.  See  id.  at 
1422a(a)(3)(B)(ii).  The  use  of  the  word 
"ensure"  in  section  2A(a)(3)(B)(ii)  of  the 
Bank  Act  makes  clear  that,  consistent 
with  the  safe  and  sound  operation  of  the 
Banks,  the  Finance  Board  has  the  duty 
to  take  active  measures  to  see  to  it  that 
the  Banks  carry  out  their  housing 
finance  mission. 

Because  Congress  has  not  expressly 
defined  the  term  "housing  finance 
mission,"  it  is  the  responsibility  and  the 
privilege  of  the  Finance  Board — as  the 
body  charged  with  the  duty  to  ensure 
that  the  Banks  fulfill  that  mission  and, 
more  generally,  as  the  supervisory 
regulator  of  the  Banks  and  the  agency 
charged  with  the  administration  of  the 
Bank  Act — to  construe  the  term 
reasonably  in  light  of  the  totality  of  the 
Act.  It  is  the  position  of  the  Finance 
Board  that,  when  Congress  amended  the 
Bank  Act  in  1989  to  require  the  Banks 
to  offer  Affordable  Housing  Programs 
(AHP)  and  Community  Investment 
Programs  (CIP)  and  authorized  the 
Banks  to  offer  Community  Investment 
Cash  Advance  Programs  (CJCA),  the 
Banks'  "housing  finance  raiBsion,"  as 
referenced  in  section  2A(a)(3)(B)(ii), 
came  to  include  support  not  only  for  the 
financing  of  traditional  housing-related 
activities,  but  also  for  those  types  of 
community  lending  that  the  Banks  are 
authorized  by  statute  to  support  and 
that  indirectly  enhance  traditional 
housing  finance  by  helping  to  create  and 
sustain  thriving  and  livable 
communities.  See  12  U.S.C.  1430(i),  (j). 

Having  earlier  set  forth  its 
construction  of  the  Banks'  mission  in 
§  940.2  of  the  regulations,  see  65  FR 
25267  (May  1,  2000).  the  Finance  Board 
is  now  further  fulfilling  its  duty  to 
ensure  that  the  Banks  carry  out  that 
mission  by  requiring  that  the  Banks 
focus  on  the  CMA  listed  in  new  §  940.3 
as  part  of  their  strategic  planning 
process.  Under  the  Finance  Board's 
regulations,  as  amended  by  this  final 
rule,  this  is  the  only  regulatory 
requirement  regarding  CMA. 

The  material  formerly  contained  in 
proposed  §  940.3(b)  was  intended  to 


give  the  Banks  and  their  members  some 
assurance  that,  if  the  Finance  Board 
were  to  promulgate  at  some  point  in  the 
future  any  effective  limits  on  non-CMA 
Bank  activities,  MBS  and  other 
investments  previously  made  under 
sections  II.B.8  through  II. B. 11  of  the 
FMP  would  not  adversely  affected. 
However,  based  on  the  comments  it  is 
apparent  that  rather  than  providing 
reassurance,  the  effect  of  including  this 
provision  in  the  proposed  rule  has  been 
to  raise  the  specter  of  as-yet-undisclosed 
future  limits  on  non-CMA  activities, 
while  obscuring  the  fact  that  no  such 
limits  are  being  contemplated  or 
implemented.  Accordingly,  the  Finance 
Board  has  eliminated  proposed 
§  940.3(b)  and  its  reference  to  possible 
limits  on  non-CMA  activities  from  the 
final  rule.  Although  this  declaration  of 
intent  has  been  eliminated  from  the 
language  of  the  rule,  the  Finance  Board 
stresses  again  that:  (1)  It  has  no  current 
plans  to  impose  limits  on  non-CMA 
activities:  and  (2)  if  any  such  limits 
were  ever  to  be  imposed,  the  agency  has 
no  current  plans  to  require  any  Bank  to 
divest  itself  of  otherwise  legal  and  safe 
investments  already  held. 

Because  this  rule  does  n^t  limit  Bank 
assets  or  activities  to  a  greater  extent 
than  the  limits  to  which  they  are  subject 
under  the  FMP,  the  rule  does  nothing  to 
violate  either  the  spirit,  or  the  literal 
language,  of  Chairman  Morrison's  letter 
to  Senator  Gramm  and  Congressman 
Leach. 

The  Finance  Board  disagrees  with 
comments  that  the  Banks  would  suffer 
from  lower  profits  and  reduced  balance- 
sheet  management  flexibility  as  a  result 
of  the  Finance  Board's  failure  to 
characterize  MBS  as  CMA.  First  and 
foremost,  the  rule  contains  no  new 
restrictions  on  the  Banks'  ability  to 
invest  in  MBS.  The  only  limit  on  the 
Banks'  authority  to  invest  in  MBS  is  the 
current  FMP  "three  times  capital"  limit 
(which  will  remain  in  effect  imtil 
expressly  repealed  by  the  Finance 
Board).  Second,  the  loans  and  pools  of 
loans  a  Bank  may  acquire  through  AMA 
programs  authorized  under  part  955  of 
the  final  rule  (which  is  discussed  in 
more  detail  below)  would  be 
substantially  similar  to  loans  that  are 
normally  acquired  in  securitized  form 
through  the  purchase  of  MBS. 

Since  1989,  the  Banks  have  gained 
substantial  experience  in  managing  the 
risks  associated  with  MBS.  This 
experience  should  be  transferable  to  the 
management  of  what  would  essentially 
be  "self-securitized"  MBS  acquired 
under  an  AMA  program.  While  the  rate 
of  return  on  AMA  could  be  lower  than 
that  on  MBS  depending  upon  the  price 
structiu^  of  a  particular  AMA  program, 
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the  slight  difference  in  return  would 
inure  to  the  benefit  of  the  selUng 
member,  in  keeping  with  the 
cooperative  nature  of  the  Bank  System. 
The  purchase  of  MBS  from  the  capital 
markets  typically  does  little  or  nothing 
to  enhance  the  availability  of  any 
reasonably-priced  product  or  service  to 
any  member  or  housing  associate. 

Finally,  the  Finance  Board  rejects  the 
notion  that  the  promulgation  of  the 
CMA  strategic  planning  requirement 
should  be  postponed  until  after  the 
Banks  have  put  into  effect  their  new 
capital  plans.  As  the  Banks'  mission 
regulator,  the  Finance  Board  has  made 
decisions  regarding  the  broad  activities 
it  believes  are  preferable  for  the  Banks 
to  be  pursuing  in  the  context  of  their 
housing  finance  and  community  lending 
mission.  Having  made  these  decisions, 
the  Finance  Board  finds  it  most  logical 
to  state  those  preferences  as  clearly  as 
possible  and  as  soon  as  possible  prior  to 
the  development  of  the  Banks'  new 
capital  plans.  In  doing  so,  the  Finance 
Board  is  enabling  the  Banks  to  structure 
their  capital  plans  with  specific  mission 
considerations  in  mind,  as  opposed  to 
amending  the  plans  after  they  have 
already  been  developed.  In  addition, 
members  and  potential  members  will  be 
aware  in  advance  of  the  CMA  in  which 
the  Banks  are  encouraged  to  engage.  To 
do  otherwise  would  serve  only  to 
undermine  the  capital  planning  process 
and  the  expectations  of  investors  in  the 
Bank  System,  and  to  no  good  purpose. 

3.  Definition  of  CMA  and  Govemment- 
Insiued  or  -Guaranteed  AMA  Loans — 
§  940.3(b) 

Under  §  940.3(b)  of  the  final  rule,  all 
AMA  authorized  under  new  part  955 
qualify  as  CMA.  except  for  certain 
United  States  government-insured  or 
guaranteed  whole  single-family 
residential  mortgage  loans  acquired 
under  a  commitment  entered  into  after 
April  12,  2000.  The  latter  shall  qualify 
as  CMA  only  in  a  ciunulative  dollar 
amount  up  to  33  percent  of:  the 
cumulative  total  dollar  amount  of  AMA 
acquired  by  a  Bank  after  April  12.  2000, 
less  the  cumulative  dollar  amount  of 
United  States  govemment-insiu'ed  or 
guaranteed  whole  single-family 
residential  mortgage  loans  acquired  after 
April  12,  2000  under  commitments 
entered  into  on  or  before  April  12,  2000. 
At  the  discretion  of  two  or  more  Banks, 
this  percentage  calculation  may  be  made 
based  on  aggregate  transactions  among 
those  Banks. 

This  provision  appeared  as 
§  940.3(a)(2)  in  the  proposed  rule. 
Section  940.3(b)  of  the  final  rule  differs 
from  the  proposal  in  that  the  "33 
percent"  calculation  regarding 
government-insured  and  -guaranteed 


loans  has  been  made  to  apply  on  a 
cumulative  basis,  as  opposed  to  a  year- 
to-year  basis. 

"rhe  Finance  Board  received  a  total  of 
20  comments  regarding  the  CMA 
definition  as  applied  to  government- 
insured  or  -guaranteed  loans.  Seventeen 
commenters  were  opposed  to  that  aspect 
of  the  CMA  definition  that  would  result 
in  only  a  portion  of  the  government- 
insured  or  -guaranteed  loans  acquired 
by  a  Bank  being  considered  as  CMA. 
Two  commenters  supported  the 
definition  as  proposed,  and  one  noted 
that  the  issue  required  further 
discussion. 

Generally,  the  commenters  opposed  to 
this  aspect  of  the  CMA  definition  noted 
that  the  Banks  should  be  provided 
maximum  flexibility  in  meeting  the 
needs  of  their  members.  It  was  noted 
that  the  exclusion  of  a  portion  of 
government-insured  or  -guaranteed 
loans  from  the  definition  of  CMA  would 
have  a  detrimental  effect  on  the  ability 
of  private  sector  lenders  to  pass  the  full 
benefits  of  AMA  programs  on  to 
consumers.  It  was  also  noted  that  the 
Banks  should  have  unlimited  flexibility 
to  acquire  government  insvued  or 
guaranteed  loans,  similar  to  the 
unlimited  flexibility  afforded  Fannie 
Mae  and  Freddie  Mac.  One  commenter 
added  that  no  limitation  should  exist 
since  there  are  no  safety  and  soundness 
or  mission  reasons  to  justify  such  a 
limitation.  Another  commenter 
suggested  that  the  April  12.  2000  date, 
relating  to  prior  acquisition  of 
government-insured  and  -guaranteed 
loans,  be  either  deleted  or  moved  to  the 
date  of  enactment  of  the  final  rule.  Yet 
another  commenter  requested  that  the 
33  percent  limitation  should  not  take 
effect  until  2002. 

One  of  the  comments  in  favor  of  the 
proposed  definition  noted  that  the 
Banks  should  be  encom-aged  to  focus  on 
conventional  and  prime  rate  mortgages 
that  are  made  to  minorities  and  low-and 
moderate-income  populations.  Another 
commenter  supporting  the  proposed 
definition  added  that  the  use  of 
mortgage  insurance  would  significantly 
reduce  the  need  for  Banks  to  purchase 
government-insured  or  -guaranteed 
loans,  since  such  purchases  to  date  have 
been  the  result  of  the  recourse  capital 
treatment  for  members  selling 
conventional  loans. 

The  Finance  Board  considered  the 
comments  received  regarding  the  CMA 
definition  as  applied  to  government- 
insured  and  -guaranteed  loans  and 
decided  that  the  definition  should 
remain  as  proposed,  although  the 
calculation  thereunder  should  be  made 
on  a  cumulative,  as  opposed  to  a  year- 
to-year,  basis.  The  distribution  of  the 
Banks'  current  mortgage  portfolio 


indicates  that  a  high  percentage  of 
government-insured  loans  have  been 
acquired  when  compared  to  the 
percentage  of  these  loans  in  the  total 
mortgage  market.  The  final  rule 
encourages  the  composition  of  the 
Banks'  mortgage  portfolios  to  more 
closely  reflect  the  distribution  of  loans 
in  the  marketplace.  This  provision  is 
intended  to  reduce  the  emphasis  on 
government-insured  loans  that  ciurently 
exists  in  the  Banks'  mortgage  portfolios 
and  to  provide  incentive  for  Bank 
acquisition  of  conventional  mortgages. 

The  parenthetical  at  the  end  of 
§  940.3(b)  makes  clear  that  the 
calculation  of  the  percentage  of  AMA 
loans  that  qualify  as  CMA  may  be  made 
based  on  aggregate  transac-tions  between 
two  or  more  Banks  so  long  as  the 
relevant  Banks  agree  (or,  even  on  a 
System-wide  basis  if  all  Banks  agree). 
This  provision  is  intended  to  provide 
flexibility  among  the  Banks  such  that  if 
one  Bank's  acquisition  of  government- 
insured  or  guaranteed  loans  exceeds  33 
percent  of  total  AMA  in  a  given  year,  it 
may  combine  its  portfolio  for  purposes 
of  the  calculation  with  another  Bank 
that  may  not  have  reached  the 
maximum  allowed  CMA  purchase  of 
such  loans. 

4.  Targeted  Investments — §  940.3(e) 

Under  §  940.3(e)  of  the  final  rule, 
certain  targeted  debt  and  equity 
investments  may  qualify  as  CMA.  As 
stated  in  §  940.3(e)(1),  these  include 
debt  or  equity  investments  that 
primarily  benefit  households  having  a 
targeted  income  level,  or  areas  targeted 
for  redevelopment  by  local,  state,  tribal 
or  Federal  government,  by  providing  or 
supporting:  housing;  economic 
development;  community  services; 
permanent  jobs;  or  area  revitalization  or 
stabilization.  The  term  "targeted  income 
level"  is  defined  in  §  940.1  by  cross- 
referencing  to  the  first  two  paragraphs  of 
the  definition  of  the  same  term  under 
the  Finance  Board's  CICA  regulation. 
See  12  CFR  952.3.  There,  "targeted 
income  level  "  is  defined  to  refer  to  a 
household  income  that  is  at  or  below 
115  percent  of  the  area  median  income 
in  rural  areas,  and  at  or  below  100 
percent  of  the  area  median  income  in 
urban  areas.  See  12  CFR  952.3.  Section 
940.3(e)(1)  also  requires  that  a 
significant  proportion  of  the  households 
with  a  targeted  income  level  must  have 
incomes  at  or  below  80  percent  of  area 
median  income.  An  example  of  a 
housing  project  that  would  meet  the 
targeted  income  requirement  would  be  a 
project  that  qualifies  for  a  federal  Low 
Income  Housing  Tax  Credit  where  either 
20  percent  of  the  units  are  affordable  to 


Federal  Register,  Vol.  65,  No.  137 /Monday,  July  17,  2000 /Rules  and  Regulations 


43973 


households  with  incomes  at  or  below  50 
percent  of  area  median  income  or  40 
percent  of  the  units  are  affordable  to 
households  with  incomes  at  or  below  60 
percent  of  area  median  income. 

Section  940.3(e)(2)  provides  that,  if 
the  targeted  investment  is  an  MBS  or 
ABS,  the  acquisition  of  these  securities 
by  the  Bank  must  substantially 
contribute  to  expanding  liquidity  for 
loans  that  are  not  otherwise  adequately 
provided  by  the  private  sector  and  do 
not  have  a  readily-available  or  well- 
established  secondary  market  in  order 
for  the  investment  to  qualify  as  CMA. 
Whether  the  investment  is  an  MBS  or 
ABS,  or  a  non-securitized  asset, 
§  940.3(e)(3)  requires  that  the 
investment  must  in  all  cases  involve  one 
or  more  members  or  housing  associates 
in  a  manner,  financial  or  otherwise,  and 
to  a  degree  to  be  determined  by  the 
Bank. 

Most  of  the  comments  addressing  the 
targeted  lending  provision  were 
generally  supportive,  although  many 
suggested  additions,  clarifying  language 
or  other  modifications.  Many  of  the 
commenters  who  praised  the  provision 
specifically  supported  Bank  debt  and 
equity  investments  in  Community 
Development  Financial  histitutions 
(CDFIs)  and  secondary  capital  in 
commiuiity  development  credit  unions, 
which,  as  mentioned  in  the  preamble  to 
the  proposed  rule,  would  qualify  as 
CMA  under  §  940.3(e).  Several 
commenters  also  stated  generally  that 
the  Finance  Board  should  make  clear 
that  §  940.3(e)  is  intended  to  encompass 
whole  loans,  whole  loan  portfolios  or 
participations  in  whole  loans  or  whole 
loan  portfolios,  where  these  loans  meet 
the  requirements  of  the  provision. 

As  proposed,  §  940.3(e)(1)  (which 
appeared  at  §940.3(a)(5)(i)  of  the 
proposed  rule)  required  that  these 
investments  primarily  benefit  "low-  or 
moderate-income  households,"  which 
the  proposed  rule  defined  as  a 
household  with  an  income  that  is  at  or 
below  115  percent  of  area  median 
income.  With  regard  to  these  income 
targets,  several  commenters  stated  that 
the  Finance  Board  should  amend  its 
definition  of  "low-  or  moderate-income 
households"  to  include  only  those 
households  with  incomes  up  to  80 
percent  of  area  median  income.  The 
commenters  noted  that  this  would 
correspond  with  the  income  targets 
under  the  Community  Reinvestment  Act 
(CRA)  and  would  enhance  the  ability  of 
Bank  members  to  meet  their  CRA 
requirements  by  making  CRA-related 
loans  and  investments. 

After  considering  all  of  the  relevant 
factors,  the  Finance  Board  decided  that 
it  was  desirable  to  keep  the  parameters 


of  "targeted"  Bank  activities  like  CICA 
programs  and  targeted  investments 
consistent.  Therefore,  in  the  final  rule, 
the  Finance  Board  as  amended  the 
income  target  provision  to  cross- 
reference  the  CICA  regulation. 

As  indicated,  in  the  realm  of  targeted 
lending,  the  term  "low-  or  moderate- 
income  households"  refers  to 
households  with  an  income  that  is  at  or 
below  80  percent  of  the  area  median 
income.  In  order  to  avoid  confusion,  the 
Finance  Board  has  removed  the  term 
"low-  or  moderate-income  households" 
and  has  used  instead  referred  to 
households  having  a  "targeted  income 
level,"  a  term  which  is  used  in  the 
Finance  Board's  CICA  regulation.  See  12 
CFR  952.3.  By  cross-referencing  this 
definition  in  the  CICA  regulation,  the 
agency  has  effectively  modified  the 
income  targets  that  were  set  forth  in 
proposed  §  940.3(a)(5)(i)  by  tightening 
the  requirement  fi-om  115  to  100  percent 
of  area  median  income  for  urban 
households.  The  target  remains  at  115 
percent  of  area  median  income  for  rural 
households. 

As  proposed,  only  "non-securitized" 
debt  and  equity  investments  could  have 
qualified  as  CMA  under  §  940.3(e). 
However,  this  provision  has  been 
revised  in  the  final  rule  to  include 
targeted  MBS  and  ABS  as  CMA  under 
this  section  where  the  requirements  of 
§  940.3(e)(2)  (described  above)  have 
been  met.  In  the  proposed  rule,  the 
Finance  Board  requested  comment  on 
appropriate  rule  language  that  might 
allow  for  MBS  and  ABS  that 
substantially  contribute  to  opening  an 
underserved  market  to  qualify  as  CMA, 
while  continuing  to  exclude  securities 
that,  while  they  may  be  backed  by  loans 
that  could  qualify  as  "targeted,"  actually 
trade  in  a  well  established  and  liquid 
market. 

While  two  commenters  provided  the 
Finance  Board  with  suggestions 
regarding  income  targets  for  loans 
backing  securitized  targeted  CMA 
investments,  these  conunents  did  not 
address  the  Finance  Board's  concern 
regarding  the  market  in  which  the 
seciuities  trade.  The  income 
requirements  for  MBS  and  ABS  are  the 
same  as  those  for  non-securitized  assets. 

Upon  consideration  of  the  issue,  the 
Finance  Board  decided  that  MBS  and 
ABS  that  are  backed  by  mortgages  or 
other  assets  that  meet  the  targeting 
requirements,  and  the  purchase  of 
which  would  substantially  contribute  to 
expanding  liquidity  for  loans  that  would 
not  otherwise  be  adequately  provided 
by  the  private  sector  and  that  do  not 
have  a  readily  available  or  well- 
established  secondary  market  should  be 
deemed  to  be  CMA.  MBS  or  ABS  where 


less  than  half  of  the  dollar  amount  of  the 
assets  underlying  each  of  the  securities 
meet  the  targeting  requirements  of  this 
provision  would  not  be  considered  to 
primarily  benefit  targeted  areas  or 
households  with  a  targeted  income  level 
as  required  imder  §  940.3(e)(1). 

The  Banks  are  encouraged  to  invest  in 
MBS  and  ABS  backed  by  assets 
consisting  of  whole  loans  and  loan 
participations  that  address  financially 
underserved  income-targeted 
households  or  area-targeted  markets 
identified  by  a  Bank.  Currently,  there 
are  a  number  of  financing  opportunities 
where  the  secondary  market  is  not  fully 
developed  and  the  Banks'  involvement 
could  facilitate  the  growth  and  liquidity 
of  loans  provided  to  imderserved 
markets.  There  are  many  such  types  of 
MBS  and  ABS  where  the  majority  of  the 
underlying  assets  are  composed  of  loans 
for  households  with  targeted  incomes  or 
loans  in  targeted  areas,  for  example: 
Single-family  home  purchase  mortgages 
that  do  not  meet  the  underwriting 
standards  of  the  secondary  market 
Government  Sponsored  Enterprises 
(GSEs);  mortgages  on  owner-occupied 
two-  to  four-unit  homes;  home  equity 
conversion  (reverse)  mortgages;  single- 
family  rehabilitation  or  combination 
acquisition/rehabilitation  loans;  home 
purchase  loans  for  households  with 
incomes  less  than  80  percent  of  area 
median  income  in  areas  where  GSE 
purchases  are  less  than  the  proportion 
of  loans  made  to  such  households  in 
those  areas;  loans  of  less  than  $3  million 
for  the  acquisition,  construction  or 
rehabilitation  of  small  multifamily 
buildings;  homeowner  and  rental 
property  loans  on  tribd  lands; 
commimity  facility  and  economic 
development  loans  in  low-income 
census  tracts  or  rural  areas;  and 
economic  development  and  housing 
loans  originated  by  nonprofit 
organizations. 

Many  commenters  mentioned  specific 
programs,  agencies,  non-profit 
organizations  and  other  projects  and 
investments  and  requested  confirmation 
by  the  Finance  Board  that  each  was  a 
type  of  targeted  investment  that  could 
qualify  as  CMA  under  §  940.3(e).  The 
elements  to  be  considered  under  that 
section  can  in  some  cases  be  known 
only  with  respect  to  a  specific 
investment.  While  it  is  impossible  to  list 
every  type  of  investment  that  might 
qualify  as  CMA  under  §  940.3(e),  there 
are  several  types  of  investment  that 
would  clearly  qualify  as  CMA  in  most 
circumstances,  such  as  investments  in: 
Community  Development  Venture 
Capital  Funds;  SBIC  "fund-of-funds";  - 
and  equity  investments  in 
govemmentally-aided  economic 
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development  entities  structured 
similarly  to  SBICs.  where  the 
investment  primarily  benefits  low-  or 
moderate-income  individuals  or  areas. 

Section  940.3(e)(3)  of  the  rule 
(§  940.3(a)(5)(ii)  in  the  proposed  rule) 
requires  that,  to  qualify  as  CMA,  an 
otherwise  qualifying  targeted 
investment  by  a  Bank  must  involve  one 
or  more  members  or  housing  associates 
in  a  manner,  financial  or  otherwise,  and 
to  a  degree  to  be  determined  by  the 
Bank.  One  commenter  opposed  any 
requirement  that,  to  qualify  as  CMA,  a 
targeted  investment  must  have  the 
direct  financial  involvement  of  one  or 
more  members  or  housing  associates 
and  recommended  that  the  rule  permit 
a  range  of  involvement  from 
sponsorship  through  financial 
participation.  Section  940.3(e)(3)  does 
not  require  direct  financial  participation 
on  the  part  of  the  member  or  housing 
associate  and,  in  fact,  clearly  allows  the 
Bank  itself  to  determine  the  extent  and 
natiire  of  its  involvement  with  its 
member  or  housing  associate. 
Accordingly,  the  Finance  Board  believes 
that,  as  worded,  the  rule  allows  for 
levels  of  member  or  housing  associate 
involvement  from  sponsorship  through 
financial  participation. 

5.  SBIC  Investments — §  940.3(g) 

Under  §  940.3(g)  of  die  final  rule, 
SBIC  debentures,  the  short-term  tranche 
of  SBIC  securities  and  other  debentures 
guaranteed  by  the  Small  Business 
Administration  (SBA)  under  Title  III  of 
the  Small  Business  Act  of  1958  are 
considered  to  be  CMA.  Under  the 
proposed  rule,  this  provision  (which 
appeared  at  §  940.3(a)(7))  would  have 
defined  only  the  short-term  tranche  of 
SBIC  securities  as  CMA.  Two 
conunenters  (a  Bank  and  the  SBA)  asked 
the  Finance  Board  to  broaden  the 
provision  to  include  all  securities 
insured  by  the  SBA  under  Tide  III  of  the 
Small  Business  Act,  in  order  to  provide 
needed  funding  for  SBICs  and  to 
accommodate  new  programs  that  the 
Bank  and  the  SBA  are  pursuing.  In  the 
final  rule,  the  Finance  Board  has 
expanded  the  provision  to  encompass 
the  investments  that  the  Bank  has 
proposed  to  make  and  other  similar 
SBA-guaranteed  debt  investments. 
SBIC-related  equity  investments  would 
not  count  as  CMA  imder  this  provision, 
but  could  qualify  under  §  940.3(f). 

B.  Acquired  Member  Assets— Part  955 

Part  955  of  the  final  rule  addresses 
AMA — that  is,  whole  loans  and  certain 
interests  in  whole  loans  that  a  Bank  may 
acquire  from  or  through  its  members  or 
housing  associates  in  a  transaction  that 
is  in  purpose  and  economic  substance 


functionally  equivalent  to  the  business 
of  making  advances  in  that:  (1)  It  allows 
the  member  or  housing  associate  to  use 
its  eligible  assets  to  access  liquidity  for 
further  mission-related  lending;  and  (2) 
all,  or  a  material  portion  of,  the  credit 
risk  attached  to  the  assets  is  being  borne 
by  the  member  or  housing  associate. 

1.  Three-Part  Test— §  955.2 

Section  955.2  of  the  final  rule  sets 
forth  a  three-part  test  for  determining 
whether  an  asset  may  qualify  as  AMA. 
As  adopted,  it  is  substantially  similar 
the  proposal,  except  for  one  change 
relating  to  state  or  local  housing  finance 
agency  (HFA)  bonds.  This  section 
provides  that  AMA  must  be:  (a)  Whole 
loans  or  certain  interests  in  whole  loans; 
(b)  originated  or  held  for  a  valid 
business  purpose  by  a  member  or 
housing  associate,  and  acquired  from  a 
member,  housing  associate,  or  another 
Bank;  and  (c)  structiued  such  that  a 
member  or  housing  associate  is 
responsible  for  a  significant  portion  of 
the  credit  risk  of  the  investment  and 
otherwise  in  compliance  with  §  955.3. 

Two  conunenters  opposed  the 
requirement  of  proposed  §955.2(a)(l)(i) 
prohibiting  the  purchase  of  single- 
family  mortgages  where  the  loan 
amount  exceeds  the  conforming  loan 
limits  established  for  Faimie  Mae  and 
Freddie  Mac.  See  12  U.S.C.  1717(b)(2). 
One  commenter  noted  that  this 
limitation  woidd  prevent  the  Bank  from 
fully  serving  its  mission.  The  second 
commenter  requested  relief  from  the 
loan  limit  specifically  for  "Difiicult 
Development  Areas,"  where  housing 
costs  are  a  significant  burden  relative  to 
other  areas  in  the  region. 

The  Finance  Board  considered  these 
comments  and  decided  to  maintain  the 
prohibition  on  the  purchase  of  single- 
family  mortgages  where  the  loan 
amount  exceeds  the  conforming  loan 
limit.  This  provision  is  intended  to 
prohibit  the  acquisition  of  "jumbo" 
loans.  Additionally,  the  Finance  Board's 
intent  is  to  create  a  level  playing  field 
among  the  Banks,  Faimie  Mae  and 
Freddie  Mac  with  respect  to  the  types  of 
loans  eligible  for  purchase. 

At  the  request  of  one  commenter,  the 
Finance  Board  here  clarifies  that,  under 
§  955.2(a)(1),  a  Bank  may  acquire 
certificates  representing  interests  in 
whole  loans  as  AMA  only  if:  (1)  The 
certificates  are  rated  by  an  NRSRO  to 
meet  the  credit  enhancement 
requirement  of  §  955.3;  (2)  the 
certificates  are  issued  following  the 
execution  of,  and  for  the  purpose  of 
implementing  an  agreement  between 
and  initiated  by  the  Bank  and  a  Bank 
System  member  or  housing  associate  to 
share  risks  in  compliance  with  the 


requirements  of  §  955.3(b);  and  (3)  the 
initiating  Bank  or  Banks  acquire 
substantially  all  of  the  certificates.  It  is 
the  Finance  Board's  view  that,  in  such 
a  case,  the  use  of  a  third  party  to 
securitize  the  whole  loans  would  merely 
represent  a  vehicle  to  invest  in  certain 
types  of  AMA  under  more  favorable 
terms  and  should  therefore  be  permitted 
imder  the  rule.  However,  if  the 
certificates  have  been  created  as  a 
seciuity  initially  available  to  investors 
generally,  they  will  not  be  considered  to 
qualify  as  "whole  loans"  under 
§  955.2(a)(1). 

Three  commenters  addressed  the 
requirements  of  §  955.2,  as  applied  to 
the  acquisition  of  HFA  bonds.  All  of  the 
commenters  were  opposed  to  the 
proposed  rule's  treatment  of  HFA  bonds 
to  varying  degrees.  Of  primary  concern 
was  the  "member  or  housing  associate 
nexus"  requirement  set  forth  in 
§  955.2(b).  The  commenters  were 
generally  more  concerned  with  whether 
HFA  bonds  could  qualify  as  CMA  under 
§  940.3,  than  with  the  status  of  such 
bonds  under  the  AMA  provisions  of  part 
955. 

One  commenter  stated  that  HFA 
bonds  should  qualify  as  CMA  whether 
or  not  the  Bank  purchased  the  bond 
from  an  housing  associate  of  the  Bank, 
or  was  granted  permission  by  another 
Bank  to  purchase  such  bonds  in  its 
district.  The  commenter  believes  that 
this  restriction  has  the  potential  to 
increase  interest  rates  on  taxable 
securities  issued  by  HFAs  by  decreasing 
the  competition  for  purchase  of  such 
securities.  The  conunenter  further  noted 
that  some  Banks  may  be  unwilling  to 
grant  permission  to  deal  with  HFAs  in 
their  district  and,  even  where  Banks  are 
so  willing,  the  cost  of  crafting  a 
transaction  would  be  onerous  and 
>  unnecessary. 

Another  commenter  noted  that 
constraining  the  Banks  to  acquire  HFA 
bonds  from  out-of-district  housing 
associates  only  if  the  Bank  has  an 
agreement  with  the  housing  associate's 
District  Bank  granting  permission  to 
make  such  an  acquisition  is 
inappropriate  and  could  cause 
transactions  with  housing  associates  to 
take  place  at  non-market-clearing  prices. 
The  final  commenter  noted  that  costs 
and  time  would  be  reduced  and  HFAs 
would  be  able  to  access  a  pool  of  funds 
to  provide  low-interest  loans  for 
affordable  housing  if  HFAs  could 
privately  place  bonds,  using  the 
agencies'  investment  grade  stand  alone 
rating.  The  commenter  further  stated 
that  it  would  be  helpful  if  the  rule 
would  provide  a  clear  description  of  the 
criteria  applicable  to  HFAs  to  engage  in 
selling  bonds  to  Banks,  in  joint  lending 


arrangements,  in  shared  risk  and  credit 
enhancement  programs  for  affordable 
housing  properties,  and  in  programs 
with  member  banks  and  through  Banks 
directly 

The  Finance  Board  considered  the 
comments  received  and  has,  for  HFA 
bonds  only,  modified  the  requirement 
that  the  bonds  may  be  acquired  from 
out-of-district  housing  associates  only 
with  the  permission  of  the  Bank  in 
whose  district  the  HFA  is  located  (local 
Bank).  Instead  the  final  rule  requires 
that  the  HFA  first  give  the  local  Bank  a 
right -of- first-refusal  to  purchase,  or 
negotiate  the  terms  of,  a  particular  bond 
issue.  If  the  local  Bank  refuses,  or  does 
not  respond  within  three  days,  the  HFA 
may  then  offer  the  bonds  to  an  out-of- 
district  Bank.  This  has  been  done  in 
order  to  preserve  the  integrity  of  the 
Bank  Districts,  while  at  the  same  time 
preventing  any  one  Bank  from  denying 
an  HFA  in  its  District  financing  that 
another  Bank  is  willing  to  provide. 

At  any  rate,  imder  final  §§  956.2(f) 
and  956.3{a){4)(iii)  Banks  retain  their 
existing  authority  to  invest  in  AA-rated 
HFA  bonds  regardless  of  the  District  in 
which  the  issuer  is  located.  However, 
HFA  bonds  that  are  acquired  under  Part 
956  only  and  that  do  not  meet  the  AMA 
requirements  of  §  955.2  do  not  qualify  as 
CMA. 

2.  Required  AMA  Credit  Risk-Sharing 
Structure— §955.3 

Section  955.3  elaborates  upon  the 
credit  risk-sharing  requirement  that  is 
the  third  part  of  the  AMA  test  set  forth 
in  §  955.2.  The  risk-sharing 
requirements  of  §  955.3  are  based  on 
risk-sharing  structures  that  have  evolved 
during  the  three-and-one-half  years  that 
the  AMA  pilots  have  been  in  operation. 
Though  somewhat  detailed,  the  credit 
risk-sharing  requirements  of  §  955.3  are 
intended  to  produce  a  simple  result:  a 
recourse  model  for  capital  markets 
participation  in  the  mortgage  business 
that  overcomes  the  traditioncd  problems 
with  the  capital  treatment  on  recourse 
transactions  for  financial  institutions 
and  results  in  a  reasonable  capital 
charge  for  the  participating  member  or 
housing  associate. 

Although  the  credit  risk  of  mortgage 
loans  is  typically  low,  it  is  still 
important  to  find  the  most  economical 
way  to  manage  that  risk.  The  Finance 
Board  believes  that  the  recourse  model, 
under  which  the  seller  of  a  mortgage 
retains  all  or  part  of  the  credit  risk,  is 
a  more  economically  efficient  system  for 
bringing  the  benefits  of  the  capital 
markets  to  the  mortgage  industry.  Under 
the  recourse  model,  entities  that 
underwrite  the  loans  benefit  from  good 
underwriting  and  therefore  are 


economically  disciplined  to  reduce 
credit  risk.  In  contrast  to  the  insurance- 
based  secondary'  market  model,  under 
which  Fannie  Mae  and  Freddie  Mac  are 
paid  a  premium  to  insiire  against  credit 
losses,  the  recourse  model  allows  an 
originator  to  take  on  more  credit  risk  (so 
long  as  that  risk  is  adequately 
capitalized)  and  to  profit  from 
successful  management  of  that  credit 
risk.  Thus,  credit  risk  is  dispersed 
among  the  many  potential  originators  in 
the  Bank  System,  and  even  further 
dispersed  through  the  permitted 
insurance  and  credit  derivative 
structures. 

Section  955.3  differs  from  the 
proposed  rule  in  several  respects.  These 
changes  generally  provide  additional 
clarification  and  do  not  represent  a 
change  in  the  Finance  Board's  intent 
regarding  AMA  activities.  In  some 
sections  additional  requirements  have 
been  specified  to  ensure  safe  and  sound 
operations. 

In  general,  §  955.3  enables  the  Bank 
and  the  member  to  take  best  advantage 
of  their  core  competencies  by:  (1) 
Requiring  the  member  to  bear  most  of 
the  economic  cost  and  the  management 
burden  associated  with  lowering  the 
credit  risk  of  AMA  assets  to  levels 
comparable  with  investment  grade  rates 
secinities;  thus  (2)  leaving  the  Bank 
with  AMA  assets  that  have  a  risk  profile 
similar  to  the  securities  that  have 
historically  been  a  normal  part  of  Bank 
operations. 

Under  §  955.3(a),  a  Bank  is  required  to 
determine,  for  each  AMA  product,  the 
total  credit  enhancement  needed  to 
enhance  an  AMA  asset  or  pool  of  assets 
to  a  credit  quality  that  is  equivalent  to 
that  of  an  instrument  having  at  least  the 
fourth  highest  credit  rating  from  an 
NRSRO,  or  the  credit  enhancement 
associated  with  such  other  rating 
equivalent  above  the  lowest  investment 
grade  that  the  Bank  may  choose.  It 
further  requires  that  the  determination 
be  made  using  a  methodology  that  is 
confirmed  in  writing  by  an  NRSRO  to  be 
comparable  to  a  methodology  that  the 
NRSRO  would  use  in  determining  credit 
enhancement  levels  when  conducting  a 
rating  review  of  the  asset  or  pool  of 
assets  in  a  securitization  transaction.  In 
addition,  this  determination  must  be 
made  at  the  earlier  of  270  days  from  the 
date  of  the  Bank's  acquisition  of  the  first 
loan  in  a  pool,  or  the  date  at  which  the 
amount  of  a  pool's  assets  reaches  $100 
million. 

The  portion  of  §  955.3(a)  regarding  the 
confirmation  by  NRSROs  combines 
§§955.3(a)(l)(ii)  and  955.3(a)(2)  of  the 
proposed  rule.  The  NRSRO's 
confirmation  of  the  method  used  to 
determine  the  required  credit 


enhancement  ensures  that  the  Bank's 
estimates  of  credit  ratings  are  reasonably 
accurate.  However,  the  Finance  Board 
acknowledges  that  an  NRSRO 
conducting  a  formal  rating  of  an  asset  or 
pool  of  assets  may  take  into  account 
qualitative  factors  that  may  not  be 
considered  by  a  theoretical  model. 
Hence,  the  estimate  of  the  credit 
enhancement  requirement  by  a  Bank 
would  not  be  required  to  be  identical  to 
that  determined  by  an  NRSRO,  but 
should  produce  roughly  the  equivalent 
rating,  or  equivalent  ratings  on  average, 
to  a  formal  rating  review  of  the  assets  or 
pools  of  assets. 

The  NRSRO  confirmations  required 
by  this  part  help  ensure  that  AMA  assets 
have  risk  and  return  characteristics  that 
are  more  transparent,  because  of  their 
similarity  to  rated  instruments,  than  if 
the  Banks  simply  accepted  assets  with 
unspecified  levels  of  credit  risk,  or  with 
credit  risk  measures  that  did  not  map  to 
publicly  available  rating  categories. 
Finance  Board  discussions  with 
NRSROs  indicate  that  it  will  be  possible 
to  obtain  confirmations  that  give  the 
Finance  Board  reasonable  assurance 
regarding  the  soundness  of  the  approach 
used  to  estimate  the  credit  risk  of  AMA 
assets. 

By  specifying  that  the  credit 
enhancement  requirement  be 
determined  at  the  earlier  of  270  days 
from  the  date  of  the  Bank's  acquisition 
of  the  first  loan  in  a  pool,  or  the  date 
at  which  the  amount  of  a  pool's  assets 
reaches  $100  million,  the  rule  ensures 
that  large  volumes  of  AMA  assets 
cannot  be  acquired  without  a 
determination  of  their  credit  quality. 
This  requirement  did  not  appear  in  the 
proposed  rule  and  was  added  to  address 
the  safety  and  soundness  concerns  that 
could  arise  if  the  credit  enhancement 
determination  were  not  performed  on 
large  pools  that  were  formed  over 
extended  periods  of  time.  However,  the 
specified  period  in  which  the 
determination  may  be  made  still  allows 
Banks  latitude  to  assemble  AMA  assets 
in  sufficient  quantity  to  achieve  and 
measure  the  benefit  of  diversification. 

The  rule  no  longer  includes  the  text 
of  proposed  §955.3(a)(l)(i),  which 
specifically  required  the  Bank  to 
determine,  at  the  time  of  acquisition  of 
member  assets,  the  expected  credit 
losses  on  the  asset  or  pool  of  assets 
using  a  method  confirmed  by  a  NRSRO. 
However,  this  determination  Ukely  still 
must  be  made  to  comply  with 
§  955.3(b)(2)(ii),  regarding  the  member's 
incentive  to  reduce  actual  credit  losses. 

Seven  comments  were  received 
regarding  the  impact  of  geographic 
concentration  and  pool  size  on  the 
calculation  of  the  credit  risk 
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requirement  and  the  resulting  impact  on 
small  originators.  These  two 
diversification  factors  are  taken  into 
account  by  the  NRSROs  and  the  credit 
rating  software  that  would  be  used  to 
comply  with  §  955.3(a).  Such  software  is 
likely  to  indicate  substantially  higher 
credit  enhancement  requirements  for 
loan  pools  provided  by  smaller 
originators  because  the  marketplace  for 
such  originators  does  not  allow  them  to 
produce  large  numbers  of 
geographically  dispersed  loans.  The 
commenters  proposed  that  the  portion 
of  credit  enhancement  requirements 
attributable  to  the  lack  of  diversification 
not  be  included  in  determining 
compliance  with  §  955.3(a)  for  small 
members  because  such  members  could 
inciu  higher  capital  charges  from  the 
significantly  higher  credit  enhancement 
requirements. 

The  Finance  Board  believes  that  such 
an  approach  would  be  detrimental  to 
the  safety  and  soundness  of  the 
acquiring  Bank  because  the  credit  risk 
associated  with  the  lack  of 
diversification  is  a  real  risk  that  must  be 
accoimted  for  and  managed.  However, 
the  Banks  are  not  precluded  from 
proposing  a  credit  enhancement 
structure  that  appropriately  manages  the 
risk  associated  with  the  two 
diversification  factors  as  confirmed  by 
an  NRSRO.  In  addition,  955.3(b)(l)(iii) 
of  this  rule  now  includes  a  provision 
allowing  a  narrow  form  of  pool 
insurance,  discussed  more  fully  below, 
as  one  means  for  the  Banks  to  address 
this  issue. 

A  comment  was  also  received 
advocating  that  §  955.3(a)  should  allow 
the  recalculation  of  the  amount  of  the 
credit  enhancement  on  ANIA  pools 
some  period  of  time  after  the 
establishment  of  the  pool  for  the 
purpose  of  reducing  the  amount  if  such 
a  reduction  were  found  to  be 
appropriate.  The  rule  does  not  restrict 
the  Bank  from  performing  such 
recalculation.  However,  the  timing  of 
recalculations  and  any  actions  taken  by 
the  Bank  to  apply  such  new  estimates  of 
credit  enhancements  must  be  deemed 
appropriate,  a  priori,  in  writing,  by  an 
NRSRO. 

Under  §  955.3(b)  of  the  final  rule,  the 
member  must  provide  an  enhancement 
to  the  credit  quality  of  the  prospective 
AMA  asset  that  is  sufficient  to  raise  the 
credit  quality  of  the  asset  to  be 
comparable  with  a  rated  investment 
grade  instrument.  The  final  rule  is 
similar  to  the  provisions  of  §  955.3(b)(2) 
of  the  proposed  rule  that  address  the 
total  amount  of  the  credit  enhancement. 
Under  final  §  955.3(b),  the  member  must 
provide  and  bear  the  economic  cost  of 
the  required  amount  of  the  credit 


enhancement.  The  amount  of  the  credit 
enhancement  must  cover  losses  from  the 
first  dollar  up  to  at  least  the  coverage  of 
an  equivalent  rated  investment  grade 
instrument  and  must  be  designed  to 
extend  for  the  life  of  the  asset  or  pool 
of  assets.  The  requirement  that  the 
amount  of  the  credit  enhancement 
extend  for  the  life  of  the  asset  or  pool 
of  assets  is  intended  to  exclude,  for 
example,  structiu^s  that  would  comply 
with  the  credit  rating  requirement  in  the 
first  year,  but  would  then  scale  back  the 
amount  of  the  member's  credit 
enhancement  enough  in  futiue  years  so 
that  the  pool  no  longer  meets  the  credit 
rating  requirement.  Furthermore, 
although  the  Bank  may  provide  loan 
loss  reserves  for  AMA  assets,  unless  it 
can  be  demonstrated  that,  in  substance, 
the  economic  cost  of  such  reserves  is 
borne  by  the  member,  such  reserves 
would  not  be  included  in  the  credit 
enhancement  for  the  piupose  of 
determining  compliance  with  this 
section.  However,  Bank  reserves  can  be 
included  in  calculating  the  risk-based 
capital  requirement  associated  with  the 
asset. 

Section  955.3(b)  does  not  specify  the 
form  of  the  credit  enhancement,  only 
that  it  must  be  provided  by  the  member 
subject  to  some  limitations.  By  allowing 
flexibility  in  the  form  of  the  credit 
enhancement  structure,  the  Banks  can 
pursue  alternative  structures  that  meet 
member  needs  while  providing  the  best 
overall  return  on  the  AMA  activity. 

Specifically,  §955. 3(b)(l)(i)  has  been 
added  to  the  final  rule  to  authorize  an 
insurance  affiliate  of  the  member  to 
hold  a  portion  of  the  credit 
enhancement  obligation,  to 
accommodate  corporate  structures 
common  to  some  members  that  allow 
the  credit  enhancement  obligation  to  be 
held  by  an  entity  that  incurs  a  lower 
capital  charge  than  the  member.  Also, 
§955.3(b)(l)(ii),  which  replaces 
§955.3(b)(ii)(2)(B)(3)  of  the  proposed 
rule,  allows  loan-level  insurance  as  a 
part  of  the  credit  enhancement  but 
requires  that  the  insurer  be  rated  not 
lower  than  the  second  highest  rating 
category.  However,  both  of  these 
insurance  provisions  are  subject  to  the 
same  limitation,  which  is  contained  in 
both  §§  955. 3(b)(l)(i)  and 
955.3(b)(l)(ii)(B).  The  limitation 
requires  that  any  insurance,  regardless 
of  the  source,  only  absorb  losses  that 
remain  after  the  member  has 
economically  absorbed  all  losses 
associated  with  the  economic  incentives 
described  in  §  955.3(b)(2).  This 
limitation  was  added  to  ensure  that 
members  retain  an  ongoing  economic 
interest  in  the  actual  credit  losses  of  the 
asset  even  though  much  of  the  overall 


exposure  to  credit  losses  might  be 
covered  through  an  insurance 
arrangement. 

Section  955.3(b)(l)(iii)(A)  allows 
pool-level  insurance  as  part  of  the  credit 
enhancement  subject  to  two  limitations. 
This  provision  was  added  to  the  rule  to 
permit  a  member  to  help  offset  the  very 
high  credit  enhancement  requirements 
that  may  be  incurred  by  members  that 
are  unable  to  produce  asset  pools  with 
sufficient  pool  size  and  geographic 
diversity.  However,  pool  insurance  may 
be  used  for  the  sole  purpose  of  allowing 
groups  of  members,  that  would 
otherwise  have  to  manage  financially 
impractical  credit  enhancement 
requirements  arising  from  a  lack  of 
diversification,  to  offset  only  that 
portion  of  the  requirement  that  arises 
from  a  lack  of  diversification.  Section 
955.3(b)(l)(iii)(B)  further  requires  that 
such  pool  insurance  must  only  cover 
loss  exposure  that  arises  after  all  other 
credit  support  structures  have  been 
exhausted. 

Section  955.3fb)(l)(iv)  incorporates 
and  clarifies  §955.3(b)(2)(ii)(B)(2)  of  the 
proposed  rule  by  allowing  a  member  to 
contract  with  another  member  or 
housing  associate  in  the  Bank's  district 
or  in  another  Bank's  district,  pursuant  to 
an  arrangement  with  that  Baiik,  to 
provide  a  contractual  enhancement  or 
undertaking  against  losses  to  the  Bank 
in  return  for  some  compensation. 

Section  955.3(b)(2)  of  the  final  rule 
has  been  revised  from  proposed 
§955.3(b)(2)(i)  and  (ii)  regarding  the 
member's  incentive  to  reduce  actual 
credit  losses.  Taken  together, 
§  955.3(b)(2)(i)  and  (ii)  provide  that  the 
member  must  bear  the  direct  economic 
consequences  of  actual  credit  losses  in 
an  amount  at  least  equal  to  expected 
losses  and  positioned  in  the  credit 
enhancement  structure  no  later  than 
immediately  after  expected  losses  (and 
also  before  any  loan-level  or  pool 
insurance,  as  required  by 
§§955.3(b)(l)(ii)(B)  and  (iii)(B)).  This 
design  requirement  for  the  credit 
enhancement  structure  is  intended  to 
ensure  that  the  member  retains  an 
economic  incentive  to  reduce  actual 
losses  that  is  both  material  in  amount 
and  early  enough  in  the  structiu'e  to  be 
meaningful  to  the  member. 

"Expected  losses"  are  defined  in 
§  955.1  as  losses  on  the  underlying 
assets  expected  under  prevailing 
economic  conditions — i.e.,  the  base  loss 
scenario — as  estimated  at  the  time  the 
credit  enhancement  requirement  was 
determined  under  §  955.3(a).  Expected 
losses  may  be  calculated  as  the  mean  of 
the  losses  associated  with  economic 
conditions  represented  by  the  sixth 
ratings  category  (e.g.  single-B) 
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determined  by  computer  rating  models 
that  map  to  NRSRO  ratings. 

Recognizing  that  advantages  exist 
under  each  structure,  the  Finance  Board 
is  giving  the  Banks  the  flexibility  to 
offer  products  or  programs  under  either 
of  the  structures.  However,  any 
combination  that  removes  the  incentive 
to  reduce  actual  credit  losses  is 
prohibited. 

The  economic  responsibility  of  the 
expected  credit  losses  may  be  borne  by 
the  member  or  housing  associate  in  a 
variety  of  ways.  For  instance,  under  the 
product  developed  by  the  Federal  Home 
Loan  Bank  of  Chicago  known  as  MPF 
100*.  a  Bank  establishes  an  account  to 
absorb  credit  losses.  As  the  Bank  incurs 
losses,  it  is  reimbursed  by  the  member 
through  the  reduction  of  credit 
enhancement  fees  paid  to  the  member 
by  the  Bank.  Essentially,  the  fees  paid 
to  the  member  are  contingent  upon  the 
performance  of  the  asset. 

The  Finance  Board  has  determined 
that  the  amount  represented  by 
expected  credit  losses  is  typically  of 
sufficient  size  that  members  or  housing 
associates,  when  responsible  for  such 
losses,  have  incentive  to  seek  ways  to 
achieve  better  than  expected 
performance.  In  the  case  of  acquiring 
mortgage  loans,  by  requiring  that  the 
member  or  housing  associate  bear  direct 
economic  responsibility  for  such  an 
amount,  position  early  in  the  structure, 
a  system  of  risk  and  reward  is 
established  that  is  based  on  the  core 
competencies  of  the  participating 
institutions.  Since  member  financial 
institutions  are  most  knowledgeable 
regarding  their  local  housing  markets, 
this  structure  allows  members  the 
opportunity  to  benefit  from  their 
expertise  in  underwriting  mortgage 
loans  in  their  communities.  The  credit 
risk  sharing  structure  is  based  on  the 
concept  that  different  institutions  have 
different  capacities.  The  Banks  are 
capital  market  specialists,  with  the 
abilit\'  to  bear  market  risks  well,  while 
depository  institutions  are  experts  in 
credit  risk  evaluation  since  they  know 
their  communities  best.  Therefore,  by 
establishing  a  structure  where  the 
member  or  housing  associate  from 
which  the  Bank  acquired  the  asset  or 
pool  of  assets  bears  economic 
responsibility  for  the  amount  of  the 
expected  credit  losses,  members  or 
housing  associates  are  rewarded  for 
thefr  credit  risk  management  expertise. 

Regardless  of  how  credit  loss  coverage 
is  allocated,  the  economic  cost  of 
expected  credit  losses  must  be  borne  by 
the  member  or  housing  associate  from  • 
which  the  Bank  acquired  the  asset  or 
pool  of  assets.  In  the  case  of  an  FHA- 
insured  loan,  the  loan  would  meet  the 


risk-sharing  requirements  since  it  is 
insured  by  the  govermnent;  however, 
the  member  or  housing  associate  would 
have  to  bear  the  economic  responsibility 
of  all  unreimbursed  servicing  expenses, 
up  to  the  amount  of  expected  losses  on 
the  loan  or  loan  pool.  In  the  case  of  HFA 
bonds,  the  Banks  are  only  permitted  to 
purchase  bonds  that  have  been  assigned 
a  credit  rating  of  at  least  investment 
grade,  and  that  rating  cannot  be 
achieved  unless  the  housing  associate 
selling  the  bonds  has  somehow  credit 
enhanced  the  underlying  loans  in  an 
amount  sufficient  to  earn  the  credit 
rating.  In  particuljir,  HFA  bonds  are 
usually  rated  in  at  least  the  third  highest 
credit  rating  category  based  on  the  fact 
that  the  bonds  are  backed  by  FHA- 
insured,  VA-guaranteed  or  private 
mortgage  insurance  (PMI)-insured 
whole  loans.  In  many  cases  the  bonds 
are  backed  by  loans  securitized  by  the 
Goverrunent  National  Mortgage 
Association  (Ginnie  Mae),  Fannie  Mae 
or  Freddie  Mac  and  are  rated  in  the 
highest  credit  rating  category. 
Additional  bondholder  protections 
frequently  include  mortgage  reserve 
funds. 

Section  955.3(b)(3)  of  the  final  rule 
adds  a  provision  requiring  the  members 
credit  enhancement  obligation  to  be 
fully  secured.  This  provision  was  added 
to  address  the  concern  that  the  Bank 
might  be  exposed  to  credit  risk  if  the 
member  were  not  able  to  comply  with 
its  confractual  credit  enhancement 
obligation.  This  provision  requires  that 
the  member's  credit  enhancement 
obligation  must  be  secured  in  parallel 
with  the  requirement  for  advances  to 
members  under  part  950. 

Section  955.3(b)(4)  requires  the  Bank 
to  obtain  written  confirmation  from  an 
NRSRO  regarding  the  sufficiency  of  the 
credit  enhancement.  This  section 
generally  expands  and  clarifies 
§  955.3(b)  of  the  proposed  rule.  The  rule 
clarifies  that  the  confirmation  must  be 
satisfactory  to  the  Finance  Board  and 
must  be  based  on  the  underlying 
economic  terms  of  the  credit 
enhancement  structure  as  represented 
by  the  Bank  for  each  AMA  product.  This 
confirmation  may  be  provided  in  two 
forms.  Section  955.3(b)(4)(i)  allows  the 
NRSRO  to  verify  that  the  level  of  credit 
enhancement  provided  by  the  member 
or  housing  associate  is  generally 
sufficient  to  enhance  the  asset  or  pool 
of  assets  to  a  credit  quality  that  is 
equivalent  to  that  of  an  instrument 
having  the  fourth  highest  credit  rating 
from  an  NRSRO,  or  such  higher  rating 
as  the  Bank  may  require.  In  this  case  the 
NRSRO  is,  in  essence,  describing  the 
value  of  the  credit  enhancement 


structiue  hypothetically  for  the  purpose 
of  determining  a  credit  rating. 

Section  955.3(b)(4)(ii)  allows  that  the 
NRSRO  may  confirm  that  the 
methodolog}^-  used  by  the  Bank  for 
estimating  the  level  of  credit 
enhancement  provided  by  the  member 
or  housing  associate  is  in  accordance 
with  the  practices  established  bv  the 
NRSRO.  In  this  approach  the  NRSRO 
does  not  provide  the  value  of  the  credit 
enhancement  but  rather  indicates 
whether  the  Bank  is  estimating  the 
value  of  the  credit  enhancement 
structure  in  a  way  that  is  comparable  to 
the  methodology  used  by  the  NRSRO  in 
determining  the  sufficiency  of  credit 
enhancements. 

Section  955.3(c),  regarding  the  timing 
of  NRSRO  confirmations,  was  added  to 
the  rule  to  ensure  that  the  confirmations 
are  received  on  a  timely  basis  for 
already-established  programs.  It  requires 
that  ongoing  AMA  programs  shall 
acquire  these  confirmations  within  90 
days  of  the  effective  date  of  this  rule. 
This  provision  was  added  because 
established  AMA  programs  have 
acqufred  large  portfolios  even  as  of  the 
date  of  the  proposed  rule. 

Two  comments  were  received 
advocating  that  certain  mortgage 
financing  instruments,  if  backed  by 
member  loans,  should  be  included 
within  the  general  definition  of  AMA 
assets.  One  of  the  comments  specifically 
discussed  securitized  structures  in 
which  the  Bank  would  acqufre  an 
investment  grade  senior  portion  and  the 
member  would  retain  the  credit  support 
tranches  necessary  to  support  the 
investment  grade  tranches.  A  Bank 
would  not  be  in  compliance  with  part 
955  if  it  the  transaction  were  merely  a 
capital  markets  purchase  of  senior 
tranches  resulting  from  securitizations 
of  this  type.  However,  it  is  expected  that 
such  structures  would  meet  the 
requirements  of  part  955  if  the  structure 
were  implemented  through  a  Bank's 
AMA  program  using  assets  that  conform 
with  the  AMA  requirements  that  were 
previously  held  by  the  member  for  a 
valid  business  purpose.  In  this  regard, 
the  structure  contemplated  by  the 
comment  is  similar  to  a  "sequential" 
loan  participation  program  previously 
approved  by  the  Finance  Board.  The  fact 
that  such  a  structure  might  include 
rated  subordinate  credit  tranches  would 
not  constitute  non-compliance  with  part 
955  as  long  as  the  sfructure  were 
arranged  cooperatively  with  the  Bank 
and  the  member  bore  the  risk  of  holding 
or  selling  the  credit  support  tranches. 

Six  comments  were  received 
advocating  a  provision  in  part  955  that 
would  give  members  participating  in 
AMA  programs  the  ability  to  fransfer 
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credit  enhancement  obligations  and  the 
servicing  of  AMA  loans  to  other 
members  in  the  same  or  other  Bank 
districts.  The  final  rule  does  not 
explicitly  address,  nor  does  it  restrict, 
such  transfers,  though  they  may  only  be 
undertaken  with  the  concurrence  of  the 
Bank  of  which  the  transferee  is  a 
member.  In  addition,  such  transfers 
must  be  accompanied  by  a  similar 
undertaking  by  the  transferee  of  the 
incentive  requirements  in  §  955.3(b)(2). 
Finally,  the  credit  enhancement 
obligations  must  be  secured  according 
to  the  same  requirements  that  apply  to 
advances  pursuant  to  part  950. 

3.  AMA  Reporting  Requirements — 
§955.4 

A  total  of  24  comment  letters  were 
received  regarding  the  AMA  reporting 
requirements  set  forth  in  §955.4  of  the 
rule,  and  in  appendices  A  and  B  to  part 
955.  Eighteen  of  the  comjnents,  while 
not  opposed  to  reporting  requirements 
in  general,  were  opposed  to  certain 
aspects  of  the  requirements.  Six 
commenters  supported  all  of  the 
reporting  requirements. 

In  general,  the  commenters  that  stated 
some  opposition  to  the  reporting 
requirements  were  most  concerned  with 
the  burden  of  requiring  data  elements  in 
addition  to  those  already  required  by 
the  Department  of  Housing  and  Urban 
and  Development  (HUD)  and  Office  of 
Federal  Housing  Enterprise  Office 
(OFHEO)  of  Fannie  Mae  and  Freddie 
Mac.  The  commenters  noted  that  any 
data  elements  in  excess  of  what  was 
already  required  of  members  selling 
loans  to  Fannie  Mae  and  Freddie  Mac 
would  require  expensive  computer 
programming  and  procedural  changes.  It 
was  further  noted  that  any  such  changes 
required  to  be  made  to  members' 
systems  would  make  AMA  programs 
less  attractive  in  the  marketplace.  Some 
commenters  also  objected  to  the  lack  of 
a  transition  period  within  which  the 
Banks  would  be  required  to  begin 
reporting  to  the  Finance  Board. 

Some  commenters  were  supportive  of 
the  reporting  requirements  in  the 
proposal.  These  commenters  generally 
were  in  favor  of  collecting  of 
"prepayment  penalty"  data  on  single- 
family  mortgages,  noting  that  predatory 
lending  is  a  problem  in  the  U.S.  and  the 
collection  of  prepayment  penalty  data 
will  help  prevent  the  Banks  from 
engaging  in  anti-borrower  activities. 
One  commenter  stated  that  the  data 
elements  submitted  by  the  Banks  to  the 
Finance  Board  should  be  made  publicly 
available  and  that  the  Finance  Board 
should  consider  mandating  reporting 
requirements  on  all  CMA  activities. 
Another  commenter  supporting  the 


reporting  requirements  suggested 
additional  data  elements  to  be  collected. 

The  Finance  Board  has  considered  the 
comments  received  regarding  reporting 
requirements  and  has  made  a  number  of 
revisions  to  the  final  rule  in  response. 
In  the  proposed  rule,  the  Finance  Board 
based  its  list  of  data  elements  on  HUD's 
and  OFHEO's  requirements  of  Fannie 
Mae  and  Freddie  Mac.  In  addition  to  the 
data  elements  required  by  HUD  and 
OFHEO  for  single-family  and 
multifamily  mortgage  loans,  the  Finance 
Board  included  a  total  of  ten  additional 
data  elements  to  the  two  lists.  Six  of 
these  data  elements,  "originating  lender 
institution,"  "originating  lender  city" 
and  "originating  lender  state"  for  both 
single-family  and  multifamily 
acquisitions,  are  not  regularly  reported 
to  Fannie  Mae  and  Freddie  Mac  by 
financial  institutions  selling  loans. 
Given  the  conmients  received,  the 
Finance  Board  has  decided  it  would  be 
too  burdensome  to  require  the  members 
to  provide  this  data  to  the  Banks  and 
has  eliminated  these  data  elements  from 
both  the  single-family  and  multifamily 
data  element  lists  in  the  rule 
(Appendices  A  and  B).  The  Finance 
Board's  original  intent  was  to  use  this 
information  to  monitor  compliance  with 
the  valid  business  purpose  requirement 
set  forth  in  §955.2(b)(l)(ii).  The  Finance 
Board  has  determined  that  the  cost 
bxirden  on  members  and  housing 
associates  would  exceed  the  benefits  of 
collecting  such  data  on  a  System-wide 
and  regular  basis. 

The  additional  four  items  not  reported 
to  HUD  or  OFHEO  include,  "front-end 
ratio,"  "back-end  ratio,"  "self- 
employment  indicator,"  and 
"prepayment  penalties."  Although  not 
reported  to  either  HUD  or  OFHEO, 
financial  institutions  selling  loans  to 
Fannie  Mae  and  Freddie  Mac  currently 
report  front-end  ratio,  back-end  ratio, 
and  self-employment  indicator  to  the 
GSEs.  The  prepayment  penalties  data 
element  is  currently  reported  by  Fannie 
Mae  and  Freddie  Mac  to  OFHEO  for 
multifamily  loans.  Although  not 
reported  by  Fannie  Mae  and  Freddie 
Mac  for  single-family  loans,  prepayment 
penalties  for  single-family  loans  have 
become  more  prevalent  in  the 
marketplace. 

Upon  consideration,  the  Finance 
.  Board  has  determined  that  the 
collection  of  the  four  aTiove-mentioned 
data  elements  does  not  cause  undue 
burden  on  members  and  is  necesscuy  to 
evaluate  the  risk  of  the  loans  acquired 
under  AMA  programs.  Therefore,  these 
four  items  will  remain  on  the  list  of 
required  data  elements  for  reporting 
purposes. 


The  Finance  Board  has  added  three 
data  elements  to  the  single-family  and 
multifamily  lists  published  in  the 
proposed  rules.  These  items  are  "owner- 
occupied"  on  the  single- family  list  and 
"construction  loan"  and  "total  number 
of  units"  on  the  multifamily  list.  All 
three  of  these  data  elements  are  reported 
by  Fannie  Mae  and  Freddie  Mac  to 
HUD,  but  were  inadvertently  omitted 
from  the  proposed  rule. 

In  addition  to  the  changes  made  to  the 
data  elements  by  the  Finance  Board,  the 
Finance  Board  has  specified  in  the  final 
rule  the  date  on  which  Banks  must 
begin  to  collect  and  report  information 
to  the  Finance  Board.  The  Banks  must 
begin  collecting  from  their  members  the 
required  information  on  loans  acquired 
as  of  January  1,  2001.  By  allowing  this 
transition  period,  the  Finance  Board  is 
providing  the  Banks  ample  time  to 
design  and  implement  the  systems 
necessary  for  this  type  of  data 
collection.  The  first  mortgage  report  the 
Banks  must  submit  to  the  Finance  Board 
will  be  due  no  later  than  May  31,  2001, 
which  is  60  days  after  the  end  of  the 
first  quarter. 

4.  Risk-Based  Capital  Requirements  for 
AMA— §955.6 

Section  955.6(a)  of  the  rule  sets  forth 
capital  requirements  for  AMA  that  shall 
apply  until  the  Finance  Board's  new 
capital  rule  is  finalized  later  in  2000.  In 
the  proposed  rule,  the  provision  would 
have  required  each  Bank  to  hold 
retained  earnings  plus  specific  loan  loss 
reserves  as  support  for  the  credit  risk  of 
all  AMA  estimated  by  the  Bank  to  be 
below  the  second  highest  credit  rating, 
in  an  amount  equal  to  or  greater  than: 
the  outstanding  balance  of  the  assets  or 
pools  of  assets  times  a  factor  associated 
with  the  credit  rating  of  the  assets  or 
pools  of  assets  as  determined  by  the 
Finance  Board.  In  the  final  rule,  the 
reference  to  specific  loan  loss  has  been 
changed  to  refer  to  "general"  loan  loss 
reserves,  as  was  originally  intended  and 
a  table  has  been  added  setting  forth  the 
factors  applying  to  single-family  AMA. 

The  Finance  Board  received  three 
comments  regarding  the  proposed  risk- 
based  capital  requirement,  all  of  which 
were  opposed  in  varying  degrees  to  the 
provision.  One  of  the  comments  noted 
that  the  proposed  rule,  because  it  stated 
that  the  amount  of  retained  earnings  the 
Banks  would  be  required  to  hold  would 
be  "as  determined  by  the  Finance 
Board,"  provided  little  real  guidance 
and  made  it  difficult  for  the  Banks  to 
comply  in  an  effective  manner.  Another 
commenter  suggested  that  the  Finance 
Board's  risk-based  capital  requirements 
were  overly  complex  since  they  were 
included  in  separate  regulations.  The 
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commenter  further  noted  that  loan-loss 
reserves  established  under  GAAP 
should  be  deducted  from  risk-based 
capital. 

After  considering  the  comments,  the 
Finance  Board  has  included  in  final 
§  955.6(a)  a  table  stipulating  the 
percentage  applicable  to  the  on-balance 
sheet  equivalent  value  of  single-family 
AMA  rated  below  the  second  highest 
rating  category.  The  percentages 
included  in  the  table  for  the  third 
through  sixth  categories  take  into 
account  the  difference,  in  a  sample  of 
AMA  assets,  between  the  credit 
enhancement  requirement  for  these 
grades  and  the  second  highest 
investment  grade  with  a  base 
requirement  of  100  percent  for  pools 
below  the  sixth  highest  investment 
grade.  The  sample  of  AMA  assets  used 
to  produce  these  percentages  is  thought 
to  be  representative  of  the  general  level 
of  credit  risk  in  AMA.  The  percentage 
in  the  table  for  AMA  with  credit  quality 
below  the  sixth  national  grade  coincides 
with  the  requirement  that  all  AMA  have 
credit  quality  estimated  to  be  equal  to  or 
better  than  similar  investment  grade 
instnmients.  The  Finance  Board  may 
adjust  this  requirement  going  forward  if 
there  is  information  indicating  that 
higher  or  lower  percentages  are 
necessary. 

The  percentages  in  table  differ  from 
those  set  forth  in  the  table  for  single- 
family  mortgage  loans  contained  in  the 
proposed  capital  regulation.  At  this 
time,  while  the  Bank  System  is  still 
largely  subject  to  the  restrictive  safety 
and  soundness  parameters  of  the  FMP, 
the  Banks  will  not  be  required  to  hold 
( apital  against  AMA  that  have  a 
putative  rating  (calculated  in 
accordance  with  the  requirements  of 
§  955.3)  in  the  second  highest  credit 
rating  category  or  higher. 
Correspondingly,  the  factors  listed  for 
AMA  having  a  rating  below  the  second 
highest  credit  rating  category  are 
intended  to  result  in  a  Bank's  entire 
AMA  portfolio  having  the  same  risk  of 
uncapitalized  loss  as  an  instrument 
rated  in  at  least  the  second  highest 
credit  rating  category.  Thus,  the  interim 
risk-based  capital  requirement  for  AMA 
has  been  calibrated  to  be  consistent  with 
the  risk  management  regime  now  in 
place  under  the  FMP.  Once  the  Finance 
Board's  new  capital  regulations  are  in 
place,  banks  will  need  to  hold  risk 
based  capital  against  all  assets, 
including  those  rated  in  the  second 
highest  category  or  higher,  but  in 
amounts  determined  on  a  different  basis 
than  that  reflected  in  §  955.6(a). 

The  Finance  Board  also  modified  the 
provision  for  risk-based  capital 
requirements  for  AMA  by  adding 


§  955.6(b),  which  requires  that,  for  risk- 
based  capital  purposes,  each  Bank  shall 
recalculate  the  estimated  credit  rating  of 
a  pool  of  AMA  if  there  is  evidence  that 
a  decline  in  the  credit  quality  of  the  may 
have  occurred.  This  provision  was 
added  to  ensure  that  any  downgrade  in 
credit  status  of  a  pool  would  be 
reflected  in  the  risk-based  capital 
charge. 

5.  Removal  of  Pilot  Status  of  AMA 
Programs 

A  total  of  13  comments  were  received 
regarding  the  pilot  status  of  the  AMA 
programs.  Eleven  commenters  were  in 
favor  of  removing  the  pilot  status  and 
two  commenters  were  opposed. 

In  general,  the  commenters  in  favor  of 
converting  the  AMA  programs  from 
pilot  to  permanent  status  noted  the 
success  of  the  current  MPF  program  in 
terms  of  Bank  and  member  cooperation, 
allocation  of  risk,  and  safety  and 
soundness.  It  was  noted  that  the  AMA 
cap  of  $9  billion  needed  to  be  lifted  so 
that  AMA  programs  could  provide 
further  benefits  to  members  and 
consumers.  It  was  also  noted  that  pilot 
status  of  the  AMA  program  creates 
unnecessary  concern  and  uncertainty 
about  the  Banks'  ability  to  fulfill  its 
obligations. 

Two  commenters  opposed  the 
removal  of  the  pilot  status  on  AMA 
programs.  One  commenter  noted  that 
the  Finance  Board  should  defer  any 
action  on  the  cap  until  the  changes  to 
the  Banks'  capital  structures  mandated 
by  the  Modernization  Act  are  put  into 
place.  The  second  commenter  noted  that 
the  cap  on  AMA  programs  should  not  be 
removed  since  the  performance  of  the 
MPF  program  has  not  been  fully 
evaluated. 

The  Finance  Board  considered  the 
comments  received  on  the  removal  of 
the  pilot  status  of  these  programs  and 
determined  that  existing  AMA  programs 
had,  in  their  pilots  stages,  proved  to  be 
a  safe  and  sound  investment  for  the 
Banks,  as  well  as  a  valuable,  alternative 
means  for  its  members  and  housing 
associates  to  sell  loans  to  the  secondary 
market.  Accordingly,  the  Finance  Board 
finds  it  appropriate  to  authorize  AMA 
programs  on  a  permanent  basis  and  to 
ensure  the  safety  and  soundness  of  these 
programs  through  appropriate  risk- 
based  capital,  collateral  and  credit-risk 
sharing  requirements,  as  well  as  through 
thorough  supervisory  examinations. 

6.  Effect  of  New  Business  Activities 
Requfrement  of  Part  980  on  AMA 

Section  955.2  of  the  rule  makes  all 
Bank  AMA  activities  subject  to  the 
"new  business  activity"  requirements  of 
part  980  of  the  Finance  Board's 


regulations.  Part  980  is  being  finalized 
as  part  of  the  Finance  Board's  rule  on 
advances  collateral,  which  was 
approved  at  the  Board  of  Directors 
meeting  of  June  29,  2000.  Thereunder. 
Banks  are  required  to  provide  60  days 
notice  to  the  Finance  Board  before 
undertaking  any  new  business  activity 
(defined  in  §  980.1).  To  the  extent  that 
an  AMA  transaction  involves 
acquisition  of  a  new  class  of  asset,  new 
types  of  risk  or  risk  structures,  or  new 
types  of  operations.  Banks  will  need  to 
follow  the  notice  procedures  set  out  in 
part  980  before  proceeding.  It  is 
anticipated  that  new  AMA  products  will 
almost  always  be  new  business 
activities  for  purposes  of  part  980.  In 
addition,  new  classes  of  transactions 
engaged  in  under  existing  AMA 
programs  may  also  be  new  business 
activities,  and  thus  subject  to  part  980, 
if  they  expose  the  Bank  to  new  loans 
types,  risks,  or  operations. 

The  Finance  Board  received  eight 
comments  on  the  60-day  approval 
period  for  new  busiq^s  activities.  All 
commenters  found  the  approval  period 
was  to  be  lengthy  and  thought  it  would 
hinder  product  innovation  and 
development.  However,  the  Finance 
Board  believes  that  this  requirement  is 
most  needed  as  a  safety  and  soundness 
measure  where,  as  with  AMA.  the  Banks 
will  be  taking  part  in  transactions  with 
which  they  have  little  past  experience. 

7.  Predatory  Lending 

On  June  20.  2000.  HUD  and  the 
Department  of  Treasury  released  a 
report  entitled  "Curbing  Predatory 
Home  Mortgage  Lending — A  Joint 
Report"  that  describes  the  damaging 
impact  predatory  lending  practices  have 
on  individuals  and  whole 
neighborhoods.  Predatory  lending 
practices  include  loan  flipping 
(refinancing  borrowers'  loans  repeatedly 
in  a  short  period  of  time),  excessive  fees, 
financing  single  premium  credit  life 
insurance  products  in  the  mortgage, 
lending  without  regard  to  the  borrower's 
ability  to  repay,  and  outright  fraud. 

The  report  included 
recommendations  for  actions  that  the 
Finance  Board,  working  to  assure 
consistency  with  any  requirements  that 
HUD  Jwill  impose  on  Fannie  Mae  and 
Freddie  Mac.  could  apply  to  the  Federal 
Home  Loan  Banks  to  help  end  predatory 
lending.  Specifically,  the  Finance  Board 
could  prohibit  purchases  of  high  cost 
mortgages  with  excessive  fees, 
prepayment  penalties  (except  in 
circumstances  that  benefit  the  borrower, 
where  the  terms  are  fully  disclosed,  and 
alternative  options  are  offered),  and 
prepaid  single-premium  credit  life 
insurance  products,  as  well  as 
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mortgages  from  a  seller/servicer  that 
fails  to  document  monthly  that  it  is 
submitting  payment  information  to  a 
credit  bureau. 

Six  commenters  to  the  proposed  rule 
recommended  that  the  Finance  Board 
consider  prohibitions  on  the  purchcise 
or  funding  of  predatory  loans,  or  that 
certain  information  be  added  to  the 
reporting  requirements  for  AMA  so  the 
Finance  Board  could  determine  whether 
AMA  included  predatory  loans. 

On  June  26,  2000,  the  Federal  Home 
Loan  Banks  of  Chicago,  Atlanta,  Boston, 
Dallas,  Des  Moines,  Indianapolis,  New 
York,  Pittsburgh,  and  Topeka 
volimtarily  agreed  to  adopt  guidelines 
pertaining  to  predatory  lending,  which 
will  be  consistent  with  the  relevant 
secondary  market  guidelines.  In 
particular,  these  guidelines  will  focus 
on  not  purchasing  or  funding  loans 
through  the  MPF  Program  that  meet  the 
characteristics  of  a  high  cost  mortgage 
under  the  Home  Owners'  Equity 
Protection  Act  of  1994. 

The  Finance  Board  anticipates  that  in 
a  future  rulemaking  it,  working  closely 
with  HUD  as  it  develops  regulatory 
requirements  for  Fannie  Mae  and 
Freddie  Mac,  will  propose  for  public 
comment  parallel  requirements  for  the 
AMA  and  Bank  debt  investments  to 
assure  that  they  will  not  include 
predatory  loans  or  contribute  to 
predatory  lending  practices. 

C.  Investments — Part  956 

Part  956  of  the  final  rule  governs  Bank 
investments.  Along  with  the  advances, 
AMA  and  standby  letter  of  credit 
regulations  (parts  950,  955  and  961, 
respectively),  part  956  provides  the 
authority  necessary  for  the  Banks  to 
carry  out  several  of  the  core  mission 
activities  listed  in  §  940.3.  The  final 
provision  remains  largely  unchanged 
from  the  that  in  the  proposed  rule. 
However,  three  modifications  have  been 
made. 

First,  the  investment  authorization  set 
forth  in  §  956.2  has  been  amended  to 
make  explicit  that,  except  for  those 
provisions  in  the  FMP  that  are  directly 
overridden  by  this  proposed  rule,  all 
provisions  of  the  FMP  will  remain  in 
effect  until  expressly  repealed  by  the 
Finance  Board.  Accordingly,  Bank 
investment  in  agency  and  private  MBS, 
CMOs  and  REMICs  and  in  asset-backed 
securities  secured  by  manufactured 
housing  or  home  equity  loans  would 
continue  to  be  limited  to  a  total  amount 
equal  to  300  percent  of  a  Bank's  capital. 
It  is  anticipated  that  the  remaining 
provisions  of  the  FMP  will  be  repealed, 
or  at  least  codified  as  regulations,  at 
such  time  as  the  Finance  Board 


promulgates  a  final  rule  on  capital  and 
risk  management. 

Second,  §  956.4(a)(4)  has  been 
changed  in  the  final  rule  so  that  targeted 
investments  described  in  §  940.3(e)  of 
the  CMA  regulation  are  exempted  from 
the  list  from  the  general  prohibition  on 
Bank  investment  in  whole  loans  or 
interests  in  loans  other  than  pursuant  to 
the  AMA  requirements.  The  omission  of 
this  provision  from  the  proposed  rule 
was  merely  an  oversight.  Its  inclusion 
ensures  that  targeted  loan  purchase 
programs  such  as  the  Federal  Home 
Loan  Bank  of  Atlanta's  AMPP  will 
qualify  as  CMA. 

Finadly,  under  proposed  §  956.4,  the 
Banks  must  hold  retained  earnings  plus 
specific  loan  loss  reserves  as  support  for 
the  credit  risk  of  all  investments  that  are 
not  rated  by  an  NfRSRO,  or  are  rated 
below  the  second  highest  credit  rating, 
in  an  amount  equal  to  or  greater  than 
the  outstanding  balance  of  the 
investments  times  a  factor  associated 
with  the  credit  rating  of  the  investments 
as  determined  by  the  Finance  Board. 
The  Finance  Board  has  clarified  in  the 
final  provision  that  the  factor  shall  be 
0.08  for  unrated  assets.  It  is  expected 
that  this  specific  §  956.4  will  be 
superceded  at  the  time  that  a  final 
capital  rule  is  promulgated,  to  be 
replaced  by  specific  requirements  set 
forth  in  the  capital  regulation  relating  to 
each  credit  rating  category. 

in.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  at  605(b),  the  Finance 
Board  hereby  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

IV.  Paperwork  Reduction  Act 

In  the  proposed  rule,  the  Finance 
Board  inadvertently  failed  to  include  a 
notice  and  request  for  comment 
regarding  the  Paperwork  Reduction  Act 
implications  of  tte  information 
collection  contained  in  §  955.4  of  the 
rule,  described  more  full v  in  part  11  of 
the  SUPPLEMENTARY  INFORMATION.  That 
notice  and  request  for  comment  are 
being  provided  here. 

The  data  collected  are  intended  to  be 
used  to  create  a  data  base  and  reporting 
infi^structiire  for  monitoring  the  Banks' 
risk  management  and  achievement  of 
the  public  purpose  of  the  residential 
mortgage-related  AMA  programs. 
Responses  are  required  in  order  obtain 
or  retain  a  benefit.  The  Finance  Board 


will  maintain  the  confidentiality  of 
information  obtained  from  respondents 
pursuant  to  the  collection  of 
information  as  required  by  applicable 
statute,  regulation,  and  agency  policy. 
Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  provided  in  the  regulation. 

Likely  respondents  and/or 
recordkeepers  will  be  Banks, 
institutions  that  are  members  or  housing 
associates  of  a  Bank  and  the  Finance 
Board.  Potential  respondents  are  not 
required  to  respond  to  the  collection  of 
information  unless  the  regulation 
collecting  the  information  displays  a 
ciurently  valid  control  nvunber  assigned 
by  the  OMB.  See  44  U.S.C.  3512(a). 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Number  of  respondents:  A12. 

b.  Total  annual  responses:  1600. 
Percentage  of  these  responses 

collected  electronically:  75%. 

c.  Total  annual  hours  requested: 
38,880. 

d.  Current  OMB  inventory:  n/a. 

e.  Difference:  n/a. 

The  estimated  annual  reporting  and 
recordkeeping  cost  burden  is: 

a.  Total  annualized  capital/startup 
costs:  $300,000.00. 

b.  Total  annual  costs  (06-M):  0. 

c.  Total  annualized  cost  requested: 
$1,212,297.94. 

d.  Current  OMB  inventory:  n/a. 

e.  Difference:  n/a. 

The  Finance  Board  will  accept  written 
comments  concerning  the  accuracy  of 
the  burden  estimates  and  suggestions  for 
reducing  the  burden  at  the  address 
listed  above. 

The  Finance  Board  submitted  an 
analysis  of  the  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  Subsequent  to 
submitting  the  analysis  to  OMB,  the 
Finance  Board  decided  to  reduce  the 
level  of  reporting  required  in  the  final 
rule  and,  therefore,  has  reduced  the 
estimated  annual  reporting  and 
recordkeeping  hour  and  cost  burden. 
OMB  assigned  a  control  number,  3069- 
0058,  and  temporarily  approved  the 
information  collection  with  an 
expiration  date  of  December  31,  2000. 
Prior  to  the  expiration  of  this  temporary 
approval,  the  Finance  Board  will  again 
submit  the  collection  of  information  to 
OMB  for  review,  with  the  intent  of 
obtaining  a  full  three-year  approval  and 
will  publish  a  final  notice  regarding  the 
information  collection. 

Comments  regarding  the  proposed 
collection  of  information  may  be 
submitted  in  writing  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
Federal  Housing  Finance  Board, 
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Washington,  D.C.  20503  by  September 
15,  2000. 

List  of  Subjects  in  ! .;  LtR  Parts  auu, 
940.  9S(1   955  and  956 

Community  development,  Credit, 
Faderal  home  loan  banks,  Housing, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  title  12,  chapter  IX,  Code 
of  Federal  Regulations,  as  follows: 

PART  900— GENERAL  DEFINfTIONS 

1.  The  authority  citation  for  part  900 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422,  1422b{a)(l). 

2.  Amend  §  900.1  by  adding,  in 
alphabetical  order,  definitions  of  the 
term  "acquired  member  assets  or  AMA" 
and  "NRSRO"  to  read  as  follows: 


§900  1      Oetimtions  applying 
regulations 


all 


Acquired  member  assets  or  AMA 
means  those  assets  that  may  be  acquired 
by  a  Bank  under  part  955  of  this 
chapter. 

***** 

NRSRO  means  a  credit  rating 
organization  regarded  as  a  Nationally 
Recognized  Statistical  Rating 
Organization  by  the  Securities  and 
Kxchange  Commission. 


PART  940  -  CORE  MISSION 
ACTIVITIeS 

3.  The  heading  for  part  940  is  revised 
to  read  as  set  forth  above. 

4.  The  authority  citation  for  part  940 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a). 
1430,  1430b,  1431. 

5.  In  part  940,  amend  §  940.1  by 
adding,  in  alphabetical  order, 
definitions  of  the  terms  "Financial 
Management  Policy  (FMP)'",  "low-  or 
moderate-income  household",  "SBIC", 
and  "Targeted  income  level"  to  read  as 
follows: 

§940,1      Definitions. 
***** 

Financial  Management  Policy  [FMP) 
has  the  meaning  set  forth  in  §  956.1  of 
this  chapter. 

SBIC  means  a  small  business 
investment  company  formed  pursuant 
to  15  U.S.C.  681(d). 

Targeted  income  level  has  the 
meaning  set  forth  in  paragraphs  (1)  and 
(2)  of  the  definition  of  "targeted  income 
level"  in  §  952.3  of  this  chapter. 


6.  Amend  part  940  by  adding  a  new 
§  940.3,  to  read  as  follows: 

§  940.3    Core  mission  activities. 

The  following  Bank  activities  qualify 
as  core  mission  activities: 

(a)  Advances; 

(b)  Acquired  member  assets  (AMA), 
except  that  United  States  government- 
insured  or  guaranteed  whole  single- 
family  residential  mortgage  locins 
acquired  under  a  commitment  entered 
into  after  April  12,  2000  shall  qualify 
only  in  a  cumulative  dollar  amount  up 
to  33  percent  of:  The  cumulative  total 
dollar  amount  of  AMA  acquired  by  a 
Bank  after  April  12,  2000,  less  the 
cumulative  dollar  amoimt  of  United 
States  government-insured  or 
guaranteed  whole  single-family 
residential  mortgage  loans  acquired  after 
April  12,  2000  under  commitments 
entered  into  on  or  before  April  12,  2000 
(which  calculation,  at  the  discretion  of 
two  or  more  Banks,  may  be  made  based 
on  aggregate  transactions  among  those 
Banks): 

(c)  Standby  letters  of  credit; 

(d)  Intermediary  derivative  contracts; 

(e)  Debt  or  equity  investments: 

(1)  That  primarily  benefit  households 
having  a  targeted  income  level,  a 
significant  proportion  of  which  must 
benefit  households  with  incomes  at  or 
below  80  percent  of  area  median 
income,  or  areas  targeted  for 
redevelopment  by  local,  state,  tribal  or 
Federal  government  (including  Federal 
Empowerment  Zones  and  Enterprise 
and  Champion  Communities),  by 
providing  or  supporting  one  or  more  of 
the  following  activities: 

(i)  Housing; 

(ii)  Economic  development; 

(iii)  Community  services; 

(iv)  Permanent  jobs;  or 

(v)  Area  revitalization  or  stabilization; 

(2)  In  the  case  of  mortgage-  or  asset- 
backed  securities,  the  acquisition  of 
which  would  expand  liquidity  for  loans 
that  are  not  otherwise  adequately 
provided  by  the  private  sector  and  do 
not  have  a  readily  available  or  well 
established  secondary  market;  and 

(3)  That  involve  one  or  more  members 
or  housing  associates  in  a  manner, 
financial  or  otherwise,  and  to  a  degree 
to  be  determined  by  the  Bank; 

(f)  Investments  in  SBICs,  where  one  or 
more  members  or  housing  associates  of 
the  Bank  also  make  a  material 
investment  in  the  same  activity; 

(g)  SBIC  debentures,  the  short  term 
tranche  of  SBIC  securities,  ore  other 
debentures  that  are  guaranteed  by  the 
Small  Business  Administration  under 
title  III  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (15  U.S.C.  681 
et  seq.y, 


(h)  Section  108  Interim  Notes  and 
Participation  Certificates  guaranteed  by 
the  Department  of  Housing  and  Urban 
Development  under  section  108  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C. 
5308);  and 

(i)  Investments  and  obligations  issued 
or  guaranteed  under  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.]. 

PART  950— ADVANCES 

7.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426,  1429.  1430,  1430b  and 

1431. 

8.  Amend  part  950  by  adding  a  new 
subpart  C  consisting  of  §  950.25  to  read 
as  follows: 


Sub  par-  ' 

Distnc  Mc-'H 
As.socia'es 


;vances  toOut-of- 
'rs  and  l-iousing 


§  950.1 8    Advances  to  out-of-distrlct 
members  and  housing  associates. 

(a)  Establishment  of  creditor/debtor 
relationship.  Any  Bank  may  become  a 
creditor  to  a  member  or  housing 
associate  of  another  Bank  through  the 
purchase  of  an  outstanding  advance,  or 
a  participation  interest  therein,  from  the 
other  Bank,  or  through  an  arrangement 
with  the  other  Bank  that  provides  for 
the  establishment  of  such  a  creditor/ 
debtor  relationship  at  the  time  an 
advance  is  made. 

(b)  Applicability  of  advances 
requirements.  Any  debtor/creditor 
relationship  established  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
subject  to  all  of  the  provisions  of  this 
part  that  would  apply  to  an  advance 
made  by  a  Bank  to  its  own  members  or 
housing  associates. 

9.  In  subchapter  G,  add  a  new  part 
955  to  read  as  follows: 


PART  955— A 
ASSETS 


iRC 


'v«F  MBER 


Sec. 

955.J.    Definitions. 

955.2  Authorization  to  hold  acquired 
member  assets. 

955.3  Required  credit-risk  sharing  structure. 

955.4  Reporting  requirements  for  acquired 
member  assets. 

955.5  Administrative  and  investment 
transactions  between  Banks. 

955.6  Risk-based  capital  requirement  for 
acquired  member  assets. 

Appendix  A  to  Part  955 — Reporting 

requirements  for  single-family  acquired 
member  assets  that  are  residential 
mortgages:  loan-level  data  elements 


4J9H. 
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Appendix  B  to  Part  955 — Reporting 

requirements  for  multi-family  acquired 
member  assets  that  are  residential 
mortgages:  loan-level  data  elements 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1430,  1430b,  1431. 

§  955  *      Deti-^itions. 

As  used  in  this  section: 

Affiliate  has  the  meaning  set  forth  in 
§950.1  of  this  chapter. 

Expected  losses  means  the  base  loss 
scenario  in  the  methodology  of  an 
NRSRO  applicable  to  that  type  of  AMA 
asset. 

Residential  real  property  has  the 
meaning  set  forth  in  §  950. 1  of  this 
chapter. 

State  has  the  meaning  set  forth  in 
§925.1  of  this  chapter. 

§  955.2    Authorization  to  hold  acquired 

member  assets 

Subject  to  the  requirements  of  part 
980  of  this  chapter,  each  Bank  may  hold 
assets  acquired  from  or  through  Bank 
System  members  or  housing  associates 
by  means  of  either  a  purchase  or  a 
funding  transaction  (AMA),  subject  to 
each  of  the  following  requirements: 

(a)  Loan  type  requirement.  The  assets 
are  either: 

(1)  Whole  loans  that  are  eligible  to 
secure  advances  imder  §§  950.7  (a)(l)(i), 
(a)(2)(ii),  (a)(4),  or  (b)(1)  of  this  chapter, 
excluding: 

(i)  Single-family  mortgages  where  the 
loan  amount  exceeds  the  limits 
established  pursuant  to  12  U.S.C. 
1717(b)(2);  and 

(ii)  Loans  made  to  an  entity,  or 
seciu-ed  by  property,  not  located  in  a 
state; 

(2)  Whole  loans  secured  by 
manufactured  housing,  regardless  of 
whether  such  housing  qualifies  as 
residential  real  property;  or 

(3)  State  and  loci  housing  finance 
agency  bonds; 

(b)  Member  or  bousing  associate 
nexus  requirement.  The  assets  are: 

(1)  Either: 

(i)  Originated  or  issued  by,  through,  or 
on  behalf  of  a  Bank  System  member  or 
housing  associate,  or  an  affiliate  thereof; 
or 

(ii)  Held  for  a  valid  business  purpose 
by  a  Bank  System  member  or  housing 
associate,  or  an  affihate  thereof,  prior  to 
acquisition  by  a  Bank;  and 

(2)  Acquired  either: 

(i)  From  a  member  or  housing 
associate  of  the  acquiring  Bank; 

(ii)  From  a  member  or  housing 
associate  of  another  Bank,  pursuant  to 
an  arrangement  with  that  Bank,  which, 
in  the  case  of  state  and  local  finance 
agency  bonds  only,  may  be  reached  in 
accordance  with  the  following  process: 


(A)  The  housing  finance  agency  shall 
first  offer  the  Bank  in  whose  district  the 
agency  is  located  (local  Bank)  a  right  of 
first  refusal  to  purchase,  or  negotiate  the 
terms  of,  its  proposed  bond  offering; 

(B)  If  the  local  Bank  indicates,  within 
a  three  day  period,  that  it  will  negotiate 
in  good  faith  to  purchase  the  bonds,  the 
agency  may  not  offer  to  sell  or  negotiate 
the  terms  of  a  purchase  with  another 
Bank;  and 

(C)  If  the  local  Bank  declines  the  offer, 
or  has  failed  to  respond  within  the  three 
day  period,  the  acquiring  Bank  will  be 
considered  to  have  an  arrangement  with 
the  local  Bank  for  purposes  of  this 
section  and  may  offer  to  buy  or 
negotiate  the  terms  of  a  bond  sale  with 
the  agency; 

(iii)  From  another  Bank;  and 
(c)  Credit  risk-sharing  requirement. 
The  transactions  through  which  the 
Bank  acquires  the  assets  either: 

(1)  Meet  the  credit  risk-sharing 
requirements  of  §  955.3  of  this  part;  or 

(2)  Were  authorized  by  the  Finance 
Board  under  section  II.B.12  of  the  FMP 
and  are  within  any  total  dollar  cap 
established  by  the  Finance  Board  at  the 
time  of  such  authorization. 

§955.3    Required  credit  risk-sharing 
structure. 

(a)  Determination  of  necessary  credit 
enhancement.  At  the  earlier  of  270  days 
from  the  date  of  the  Bank's  acquisition 
of  the  first  loan  in  a  pool,  or  the  date 

at  which  the  amount  of  a  pool's  assets 
reaches  $100  million,  a  Bank  shall 
determine  the  total  credit  enhancement 
necessary  to  enhance  the  asset  or  pool 
of  assets  to  a  credit  quality  that  is 
equivalent  to  that  of  an  instrument 
having  at  least  the  fourth  highest  credit 
rating  from  an  NRSRO,  or  such  higher 
credit  rating  as  the  Bank  may  require. 
The  Bank  shall  make  this  determination 
for  each  AMA  product  using  a 
methodology  that  is  confirmed  in 
writing  by  an  NRSRO  to  be  comparable 
to  a  methodology  that  the  NRSRO 
would  use  in  determining  credit 
enhancement  levels  when  conducting  a 
rating  review  of  the  asset  or  pool  of 
assets  in  a  seciuitization  transaction. 

(b)  Credit  risk-sharing  structure.  A 
Bank  acquiring  AMA  shall  implement, 
and  have  in  place  at  all  times,  a  credit 
risk-sharing  structure  for  each  AMA 
product  under  which  a  member  or 
housing  associate  of  the  Bank  or,  with 
the  approval  of  both  Banks,  a  member 
or  housing  associate  of  another  Bank, 
provides  a  sufficient  credit 
enhancement  from  the  first  dollar  of 
credit  loss  for  each  asset  or  pool  of 
assets  such  that  the  acquiring  Bank's 
exposure  to  credit  risk  for  the  life  of  the 
asset  or  pool  of  assets  is  no  greater  than 


that  of  an  asset  rated  in  the  fourth 
highest  credit  rating  category,  as 
determined  pursuant  to  paragraph  (a)  of 
this  section,  or  such  higher  rating  as  the 
acquiring  Bank  may  require.  This  credit 
enhancement  structure  shall  meet  the 
following  requirements:  , 

(1)  A  portion  of  the  credit 
enhancement  may  be  provided  by: 

(i)  Contracting  with  an  insurance 
affiliate  of  that  member  or  housing 
associate  to  provide  an  enhancement  or 
undertaking  against  losses  to  the  Bank, 
but  only  where  such  insurance  is 
positioned  in  the  credit  enhancement 
structure  so  as  to  cover  only  losses 
remaining  after  the  member  or  housing 
associate  has  borne  losses  as  required 
under  paragraph  (b)(2)  of  this  section; 

(ii)  Purchasing  loan-level  insm-ance, 
which  may  include  United  States 
government  insurance  or  guarantee,  but 
only  where: 

(A)  The  member  or  housing  associate 
is  legally  obligated  at  all  times  to 
maintain  such  insurance  with  an  insurer 
rated  not  lower  than  the  second  highest 
credit  rating  category;  and 

(B)  Such  insurance  is  positioned  in 
the  credit  enhancement  structure  so  as 
to  cover  only  losses  remaining  after  the 
member  or  bousing  associate  has  borne 
losses  as  required  imder  paragraph 
{b)(2)  of  this  section; 

(iii)  Purchasing  pool-level  insurance, 
but  only  where  such  insurance: 

(A)  Insures  that  portion  of  the 
required  credit  enhancement 
attributable  to  the  geographic 
concentration  and  size  of  the  pool;  and 

(B)  Is  positioned  last  in  the  credit 
enhancement  structure  so  as  to  cover 
only  those  losses  remaining  after  all 
other  elements  of  the  credit 
enhancement  structiue  have  been 
exhausted;  or 

(iv)  Contracting  with  another  member 
or  housing  associate  in  the  Bank's 
district  or  in  another  Bank's  district, 
pursuant  to  an  arrangement  with  that 
Bank,  to  provide  an  enhancement  or 
undertaking  against  losses  to  the  Bank 
in  return  for  some  compensation; 

(2)  The  member  or  housing  associate 
that  is  providing  the  credit 
enhancement  required  under  paragraph 
(b)(1)  of  this  section  shall  in  all  cases 
bear  the  direct  economic  consequences 
of  actual  credit  losses  on  the  asset  or 
pool  of  assets: 

(i)  From  the  first  dollar  of  loss  up  to 
the  amount  of  expected  losses;  or 

(ii)  Immediately  following  expected 
losses,  but  in  an  amount  equal  to  or 
exceeding  the  amount  of  expected 
losses;  and 

(3)  The  portion  of  the  credit 
enhancement  that  is  an  obligation  of  a 
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Bank  System  member  or  housing 
associate  shall  be  fully  seciu-ed; 

(4)  The  Bank  shall  obtain  written 
verification  from  an  NRSRO  that 
concludes  to  the  satisfaction  of  the 
Finance  Board,  based  on  the  underlying 
economic  terms  of  the  credit 
enhancement  structure  as  represented 
by  the  Bank  for  each  AMA  product,  that 
either: 

(i)  The  level  of  credit  enhancement 
provided  by  the  member  or  housing 
associate  is  generally  sufficient  to 
enhance  the  asset  or  pool  of  assets  to  a 
credit  quality  that  is  equivalent  to  that 
of  an  instnmient  having  the  fourth 
highest  credit  rating  from  an  NRSRO,  or 
such  higher  rating  as  the  Bank  may 
require;  or 

(ii)  The  methodology  used  by  the 
Bank  for  estimating  the  level  of  credit 
enhancement  provided  by  the  member 
or  housing  associate  is  in  accordance 
with  the  practices  established  by  the 
NRSRO. 

(c)  Timing  of  NRSRO  opinions.  For 
AMA  programs  already  in  operation  at 
the  time  of  the  effective  date  of  this  rule, 
a  Bank  shall  have  90  days  from  the 
effective  date  of  this  rule  to  obtain  the 
NRSRO  verifications  required  under 
paragraphs  (a)  and  {b){4)  of  this  section. 

§955  4     Reporting  requirements  tor 
acquired  member  assets. 

la)  Loan-Level  Data  Elements.  Each 
Bank  that  acquires  AMA  that  are 
residential  mortgages  shall  collect  and 
maintain  loan-level  data  on  each 
mortgage  held,  as  specified  in  appendix 

(for  single-family  mortgage  assets)  or 


it 


appendix  B  (for  multifamily  mortgage 
assets)  to  this  part. 

(b)  Quarterly  Mortgage  Reports. 
Beginning  with  calendar  year  2001, 
within  60  days  of  the  end  of  every 
quarter  of  every  calendar  year,  each 
Bank  that  acquires  AMA  Uiat  are 
residential  mortgages  shall  submit  to  the 
Finance  Board  a  Mortgage  Report, 
which  shall  include: 

(1)  Aggregations  of  the  loan-level 
mortgage  data  compiled  by  the  Bank 
pursuant  to  paragraph  (a)  of  this  section 
for  year-to-date  mortgage  acquisitions, 
in  a  format  specified  by  the  Finance 
Board; 

(2)  Year-to-date  dollar  volume, 
number  of  xuiits  and  nimiber  of 
mortgages  on  owner-occupied  and 
rental  properties  relating  to  AMA 
acquired  by  the  Bank;  and 

(3)  For  the  second  and  fourth  quarter 
Mortgage  Reports  only,  year-to-date 
loan-level  data  that: 

(i)  Comprises  the  data  elements 
required  to  be  collected  and  maintained 
by  the  Bank  under  paragraph  (a)  of  this 
section;  and 

(ii)  Appears  in  a  machine-readable 
format  specified  by  the  Finance  Board. 

(c)  Additional  Reports.  The  Finance 
Board  may  at  any  time  require  a  Bank 
to  submit  reports  in  addition  to  those 
required  under  paragraph  (b)  of  this 
serrtinn 

§  955  5     Administrative  anc  investment 
transactions  between  Banks. 

laj  Delegauon  oj  admmistrative 
duties.  A  Bank  may  delegate  the 
administration  of  an  AMA  program  to 
another  Bank  whose  administrative 

Table  1 


office  has  been  examined  and  approved 
by  the  Finance  Board  to  process  AMA 
transactions.  The  existence  of  such  a 
delegation,  or  the  possibility  that  such 
a  delegation  may  be  made,  must  be 
disclosed  to  any  potential  participating 
member  or  housing  associate  as  part  of 
any  AMA-related  agreements  are  signed 
with  that  member  or  housing  associate. 

(b)  Terminability  of  Agreements.  Any 
agreement  made  between  two  or  more 
Banks  in  coiuiection  with  any  AMA 
program  shall  be  made  terminable  by 
either  party  after  a  reasonable  notice 
period. 

(c)  Delegation  of  Pricing  Authority.  A 
Bank  that  has  delegated  its  AMA  pricing 
function  to  another  Bank  shall  retain  a 
right  to  refuse  to  acquire  AMA  at  prices 
it  does  not  consider  appropriate. 

§955.6    Risk-based  capital  requirement  for 
acquired  member  assets. 

(a)  General.  Each  Bank  shall  hold 
retained  earnings  plus  general 
allowance  for  losses  as  support  for  the 
credit  risk  of  all  AMA  estimated  by  the 
Bank  to  represent  a  credit  risk  that  is 
greater  than  that  of  comparable 
instruments  that  have  received  the 
second  highest  credit  rating  from  an 
NRSRO  in  an  amount  equal  to  or  greater 
than  the  outstanding  balance  of  the 
assets  or  pools  of  assets  times  a  factor 
associated  with  the  putative  credit 
rating  of  the  assets  or  pools  of  assets  as 
determined  by  the  Finance  Board  on  a 
case-by-case  basis.  For  single-family 
mortgage  assets,  the  factors  are  as  set 
forth  in  Table  1  of  this  part. 


Third  Highest  Investment  Grade  

Fourth  Highest  Investment  Grade 

If  Downgraded  to  Below  Investment  Grade  After  Acquisition  By  Bank: 

Highest  Below  Investment  Grade 

Second  Highest  Below  Investment  Grade  

All  Other  Below  Investment  Grade 


Percentage  ap- 
plk:able  to  on- 
balance  sheet 

equivalent  value 
of  AMA 


0.90 
1.50 

2.25 

2.G0 

100.00 


(b)  Recalculation  of  credit 
enhancement.  For  risk-based  capital 
j)urposes,  each  Bank  shall  recalculate 
the  estimated  credit  rating  of  a  pool  of 
.\MA  if  there  is  evidence  that  a  decline 
1  n  the  credit  quality  of  that  pool  may 
have  occurred. 


A^ppendiv  A  to  Pari  955— Reporting 

Kequirpments  tor  Sinviif -F  amily 
\i  quired  Member  .\ssets  That  Are 
Residential  Morltjaops   1  oan!  pvp!  Data 
i-lements 

1.  Bank  District  Flag — Two-digit  numeric 
code  designating  the  District  Bank  that 
originally  acquired  the  loan. 

2.  Participating  Bank  District  F/ag— Two- 
digit  numeric  code  designating  the  District 
Bank  that  purchased  a  participation  in  the 
loan. 


3.  Loan  Number — Unique  numeric 
identifier  used  by  the  Banks  for  each 
mortgage  acquisition. 

4.  US  Postal  State — Two-digit  numeric 
Federal  Information  FVocessing  Standard 
(FIPS)  code. 

5.  US  Postal  Zip  Code — Five-digit  zip  code 
for  the  property. 

6.  MSA  Code — Four-digit  numeric  code  for 
the  property's  metropolitan  statist! ca^  area 
(MSA)  if  the  property  is  located  in  an  MSA. 

7.  Place  Code— Five-digit  numeric  FTPS 
code. 
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8.  County — County,  as  designated  in  the 
most  recent  decennial  census  by  the  Bureau 
of  the  Census. 

9.  Census  Tract/Block  Numbering  Area 
IBNA} — Tract/BNA  number  as  used  in  the 
most  recent  decennial  census  by  the  Bureau 
of  the  Census. 

10.  Census  Tract-Percent  Minority — 
Percentage  of  a  census  tract's  population  that 
is  minority  based  on  the  most  recent 
decennial  census  by  the  Bureau  of  the 
Census. 

11.  Census  Tract-Median  Income — Median 
family  income  for  the  census  tract  based  on 
the  most  recent  decennial  census. 

12.  Local  Area  Median  Income — Median 
income  for  the  area  based  on  the  most  recent 
decennial  census. 

13.  Tract  Income  Ratio — Ratio  of  the 
census  tract  median  income  based  on  the 
most  recent  decennial  census  to  that  year's 
local  area  median  income  (i.e.,  loan-level 
data  element  number  11  divided  by  loan- 
level  data  element  number  12). 

14.  Bonvweris)  Annual  Income — 
Combined  income  of  all  borrowers. 

15.  Area  Median  Family  Income — Current 
median  family  income  for  a  family  of  four  for 
the  area  as  established  by  HLTD. 

16.  Borroiver  Income  Ratio — Ratio  of 
Borrower(s)  annual  income  to  area  median 
family  income. 

17.  Acquisition  Unpaid  Principal  Balance 
(UPB) — UPB  in  whole  dollars  of  the  mortgage 
when  acquired  by  the  Bank. 

18.  Loan-to-Value  (LTV)  Ratio  at 
Origination — LTV  ratio  of  the  mortgage  at  the 
time  of  origination. 

19.  Participation  Percentage — Where  the 
mortgage  acquisition  is  a  participation,  the 
percentage  of  the  mortgage  for  each  Bank 
listed  in  loan-level  data  element  number  2. 

20.  Date  of  Mortgage  Note — Date  the 
mortgage  note  was  created. 

21.  Date  of  Acquisition — Date  the  Bank 
acquired  the  mortgage. 

22.  Purpose  of  Loan — Indicates  whether 
the  mortgage  was  a  purchase  money 
mortgage,  a  refinancing,  a  construction 
mortgage,  or  a  Bnancing  of  property 
rehabilitation. 

23.  Cooperative  Unit  Mortgage — Indicates 
whether  the  mortgage  is  on  a  dwelling  unit 
in  a  cooperative  housing  building. 

24.  Product  Type — Indicates  the  product 
type  of  the  mortgage  (i.e.,  fixed  rate, 
adjustable  rate  mortgage  (ARM),  balloon, 
graduated  payment  mortgage  (GPM)  or 
growing  equity  mortgages  (GEM),  reverse 
annuity  mortgage,  or  other). 

25.  Federal  Guarantee — Numeric  code  that 
indicates  whether  the  mortgage  has  a  Federal 
guarantee,  and  from  which  agency. 

26.  Term  of  Mortgage  at  Origination — Term 
of  the  mortgage  at  the  time  of  origination  in 
months. 

27.  Amortization  Term — For  amortizing 
mortgages,  the  amortization  term  of  the 
mortgage  in  months. 

28.  Acquiring  Lender  Institution — Name  of 
the  institution  from  which  the  Bank  acquired 
the  mortgage. 

29.  Acquiring  Lender  City— City  location  of 
the  institution  from  which  the  Bank  acquired 
the  mortgage. 


30.  Acquiring  Lender  State — State  location 
of  the  institution  from  which  the  Bank 
acquired  the  mortgage. 

31.  Type  of  Acquiring  Lender  Institution — 
Type  of  institution  that  the  Bank  acquired  the 
mortgage  fhjm  [i.e.,  mortgage  company. 
Savings  Association  Insurance  Fund  (SAIF) 
insured  depositary  institution.  Bank 
Insurance  Fund  (BIF)  insured  depositary 
institution.  National  Credit  Union 
Association  (NCUA)  insured  credit  union,  or 
other  seller). 

32.  Number  of  Borrowers — Number  of 
borrowers. 

33.  First-Time  Home  Buyer — Numeric  code 
indicating  whether  the  mortgagor(s)  are  first- 
time  homebuyers  (second  mortgages  and 
refinancings  are  not  treated  as  first-time 
homebuyers). 

34.  Mortgage  Purchased  under  the  Banks' 
Community  Investment  Cash  Advances 
(CICA)  Programs — Indicates  whether  the 
mortgage  is  on  a  project  funded  under  an 
AHP,  CIP  or  other  CICA  program. 

35.  Acquisition  Type — Indicates  whether 
the  Bank  acquired  the  mortgage  with  cash,  by 
swap,  with  a  credit  enhancement,  a  bond  or 
debt  purchase,  reinsurance,  risk-sharing,  real 
estate  investment  trust  (REIT),  or  a  real  estate 
mortgage  investment  conduit  (REMIC),  or 
other. 

36.  Bank  Real  Estate  Owned — Indicates 
whether  the  mortgage  is  on  a  property  that 
was  in  the  Bank's  real  estate  owned  (REO) 
inventory. 

37.  Borrower  Race  or  National  Origin — 
Numeric  code  indicating  the  race  or  national 
origin  of  the  borrower. 

38.  Co-Borrower  Race  or  National  Origin — 
Numeric  code  indicating  the  race  or  national 
origin  of  the  co-borrower. 

39.  Borrower  Gender — Numeric  code  that 
indicates  whether  the  borrower  is  male  or 
female. 

40.  Co-Borrower  Gender — Numeric  code 
that  indicates  whether  the  co-borrower  is 
male  or  female. 

41.  Age  of  Borrower — Age  of  borrower  in 
years. 

42.  Age  of  Co-Borrower — Age  of  co- 
borrower  in  years. 

43.  Occupancy  Code — Indicates  whether 
the  mortgaged  property  is  an  owner-occupied 
principal  residence,  a  second  home,  or  a 
rental  investment  property. 

44.  Number  of  Units — Indicates  the 
number  of  units  in  the  mortgaged  property. 

45.  Unit — Number  of  Bedrooms — Where 
the  property  contains  non-owner-occupied 
dwelling  units,  the  number  of  bedrooms  in 
each  of  those  units. 

46.  Unit — Affordable  Category — Where  the 
property  contains  non-owner-occupied 
dwelling  units,  indicates  under  which,  if  any, 
of  the  special  affordable  goals  the  units 
qualified. 

47.  Unit — Reported  Rent  Level — Where  the 
property  contains  non-owner-occupied 
dwelling  units,  the  rent  level  for  each  unit  in 
whole  dollars. 

48.  Unit— Reported  Rent  Plus  Utilities— 
Where  the  property  contains  non-owner- 
occupied  dwelling  units,  the  rent  level  plus 
the  utility  cost  for  each  unit  in  whole  dollars. 

49.  Unit — Owner  Occupied — Indicates 
whether  each  of  the  units  are  owner- 
occupied. 


50.  Geographically  Targeted  Indicator — 
Numeric  code  that  indicates  loans  made  in 
census  tracts  classified  as  underserved  by 
HUD. 

51.  Interest  Rate — Note  rate  on  the  loan. 

52.  Loan  Amount — Loan  balance  at 
origination. 

53.  Front-end  Ratio — Ratio  of  principal, 
interest,  taxes,  and  insurance  to  borrower(s) 
income. 

54.  Back-end  Ratio — Ratio  of  all  debt 
payments  to  borrower(s)  income. 

55.  Borrower  FICO  Snore — Fair,  Isaacs,  Co. 
credit  score  of  borrower. 

56.  Co-Borrower  FICO  Score — Fair,  Isaacs, 
Co.  credit  score  of  co-borrower. 

57.  PMI  Percent — Percent  of  original  loan 
balance  covered  by  private  mortgage 
insurance. 

58.  Credit  Enhancement — Numeric  code 
indicating  type  of  credit  enhancement. 

59.  Self-Employed  Indicator — Numeric 
indicator  for  whether  the  borrower  is  self- 
employed. 

60.  Property  Type — Numeric  indicator  for 
whether  the  property  is  single-family 
detached,  condominium,  townhouse,  PUD, 
etc. 

61.  Default  Status — Numeric  indicator  for 
whether  the  loan  is  currently  in  default. 

62.  Termination  Date — Date  on  which  the 
loan  terminated. 

63.  Termination  Type — Numeric  indicator 
for  whether  the  loan  terminated  in  a 
prepayment,  foreclosure,  or  other  tjrpes  of 
termination. 

64.  ARM  Index — Index  used  for  the 
calculation  of  interest  on  an  ARM. 

65.  ARM  margin — Margin  added  to  the 
index  for  calculation  of  the  interest  on  an 
ARM. 

66.  Prepayment  Penalty  Terms — Numeric 
indicator  for  types  of  prepayment  penalties. 

.\j>f)>  iKJix  B  to  Part  955 — Reporting 
Kuquiitiinents  for  Multi-Familv 
Acquired  Member  Asset.s  I  hat  Are 
Residential  Mortgages:  Loan-Level  D.Ui 
Elements 

1.  Bank  District  Flag — Two-digit  numeric 
code  designating  the  District  Bank  that 
originally  acquired  the  loan. 

2.  Participating  Bank  District  Flag — Two- 
digit  numeric  code  designating  the  District 
Bank  that  purchased  a  participation  in  the 
loan. 

3.  Loan  Number — Unique  numeric 
identifier  used  by  the  Banks  for  each 
mortgage  acquisition. 

4.  US  Postal  State — Two-digit  numeric 
Federal  Information  Processing  Standard 
(FIPS)  code. 

5.  US  Postal  Zip  Code — Five-digit  zip  code 
for  the  property. 

6.  MSA  Code — Four-digit  numeric  code  for 
the  property's  metropolitan  statistical  area 
(MSA)  if  the  property  is  located  in  an  MSA. 

7.  Place  Code — Five-digit  numeric  FIPS 
code. 

8.  County — County,  as  designated  in  the 
most  recent  decennial  census  by  the  Bureau 
of  the  Census. 

9.  Census  Tract/Block  Numbering  Area 
(BNA) — Tract/BNA  number  as  used  in  the 
most  recent  decennial  census  by  the  Bureau 
of  the  Census. 
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10.  Census  Tract-Percent  Minority — 
Percentage  of  a  census  tract's  population  that 
is  minority  based  on  the  most  recent 
decennial  census  by  the  Bureau  of  the 
Census. 

1 1 .  Census  Tract-Median  Income — Median 
fiunily  income  for  the  census  tract  based  on 
the  most  recent  decennial  census. 

12.  Local  Area  Median  Income — Median 
income  for  the  area  based  on  the  most  recent 
decennial  census. 

13.  7"racf  Income  Ratio — Ratio  of  the 
census  tract  median  income  based  on  the 
most  recent  decennial  census  to  that  year's 
lfx;al  area  median  income  [i.e.,  loan-level 
data  element  number  11  divided  by  loan- 
level  data  element  number  12). 

14.  Area  Median  Family  Income — Current 
median  family  income  for  a  family  of  four  for 
the  area  as  established  by  HUD. 

15.  Affordability  Category — Indicates 
under  which,  if  any,  of  the  special  affordable 
goals  mandated  by  HUD  for  Fannie  Mae  and 
Freddie  Mac,  the  property  would  qualify. 

16.  Acquisition  Unpaid  Principal  Balance 
[UPB} — UPB  in  whole  dollars  of  the  mortgage 
when  purchased  by  the  Bank. 

17.  Loan-to-Value  (LTV)  Ratio  at 
Origination — LTV  ratio  of  the  ihortgage  at  the 
time  of  origination. 

18.  Participation  Percentage — Where  the 
mortgage  acquisition  is  a  participation,  the 
percentage  of  the  mortgage  when  the  note 
was  created  for  each  Bank  listed  in  loan-level 
data  element  number  2. 

19.  Date  of  Mortgage  Note — Date  the 
mortgage  note  was  created. 

20.  Date  of  Acquisition — Date  the  Bank 
acquired  the  mortgage. 

21.  Purpose  of  Loan — Indicates  whether 
the  mortgage  was  a  purchase  money 
mortgage,  a  refinancing,  a  construction 
mortgage,  or  a  financing  of  property 
rehabilitation. 

22.  Cooperative  Project  Loan — Indicates 
whether  the  mortgage  is  a  project  loan  on  a 
cooperative  housing  building. 

23.  Mortgagor  Type — Indicates  the  type  of 
mortgagor  {i.e..  an  individual,  a  for-profit 
entity  such  as  a  corporation  or  partnership, 
a  nonprofit  entity  such  as  a  corporation  or 
partnership,  a  public  entity,  or  other  type  of 
entity). 

24.  Product  Type — Indicates  the  product 
type  of  the  mortgage  [i.e.,  fixed  rate, 
adjustable  rate  mortgage  (ARM),  balloon, 
graduated  payment  mortgage  (GPM)  or 
growing  equity  mortgages  (GEM),  reverse 
annuity  mortgage,  or  other). 

25.  Construction  Loan — Indicates  whether 
the  mortgage  is  for  a  construction  loan. 

26.  Government  Insurance — Indicates 
whether  any  part  of  the  mortgage  has 
government  insurance. 

27.  FHA  Risk  Share  Percent— The 
f>ercentage  of  the  risk  assumed  for  the 
mortgage  purchased  under  a  risk-sharing 
arrangement  with  FHA. 

28.  Mortgage  Purchased  under  the  Banks' 
Community  Investment  Cash  Advances 
(CICAj  Programs — Indicates  whether  the 
mortgage  is  on  a  project  under  an  AHP,  CIP 
or  other  CICA  program. 

29.  Acquisition  Type — Indicates  whether 
the  FHLBank  acquired  the  mortgage  with 
cash,  by  swap,  writh  a  credit  enhancement,  a 


bond  or  debt  purchase,  reinsurance,  risk- 
sharing,  real  estate  investment  trust  (REIT), 
or  a  real  estate  mortgage  investment  conduit 
(REMIC),  or  other. 

30.  Term  of  Mortgage  at  Origination — Term 
of  the  mortgage  at  the  time  of  origination  in 
months. 

31.  Amortization  Term — For  amortizing 
mortgages,  the  amortization  term  of  the 
mortgage  in  months. 

32.  Acquiring  Lender  Institution — Name  of 
the  entity  from  which  the  Bank  acquired  the 
mortgage. 

33.  Acquiring  Lender  City— City  location  of 
the  entity  from  which  the  Bank  acquired  the 
mortgage. 

34.  Acquiring  Lender  State — State  location 
of  the  institution  fi-om  which  the  Bank 
acquired  the  mortgage. 

35.  Type  of  Acquiring  Lender  Institution — 
Type  of  institution  that  the  Bank  acquired  the 
mortgage  from  {i.e.,  mortgage  company. 
Savings  Association  Insurance  Fund  (SAIF) 
insured  depositary  institution.  Bank 
Insurance  Fund  (BIF)  insured  depositary 
institution,  National  Credit  Union 
Association  (NCUA)  insured  credit  union,  or 
other  seller). 

36.  BanJc  Real  Estate  Owned — Indicates 
whether  the  mortgage  is  on  a  property  that 
was  in  the  Bank's  real  estate  owned  (REO) 
inventory. 

37.  Number  of  Units — Indicates  the 
number  of  units  in  the  mortgaged  property. 

38.  Geographically  Targeted  Indicator — 
Numeric  code  that  indicates  loans  made  in 
census  tracts  classified  as  underserved  by 
HUD. 

39.  Public  Subsidy  Program — Indicates 
whether  the  mortgage  property  is  involved  in 
a  public  subsidy  program  and  which  level(s) 
of  government  are  involved  in  the  subsidy 
program  (i.e..  Federal  government  only,  other 
only.  Federal  government,  etc.). 

40.  Unit  Class  Level — The  following  data 
apply  to  unit  types  in  a  particular  mortgaged 
property.  The  unit  typ>es  are  defined  by  the 
Banks  for  each  property  and  are 
differentiated  based  on  the  number  of 
bedrooms  in  the  units  and  on  the  average 
contract  rent  for  the  units.  A  unit  type  must 
be  included  for  each  bedroom  size  category 
in  the  property; 

A.  Unit  Type  XX-Number  of  Bedroom(s) — 
the  number  of  bedrooms  in  the  unit  type; 

B.  Unit  Type  XX-Number  of  Units— the 
number  of  units  in  the  property  within  the 
unit  type; 

C.  Unite  Type  XX-Average  Reported  Rent 
Level — the  average  rent  level  for  the  unit  type 
in  whole  dollars:  and 

D.  Unit  Type  XX-Average  Reported  Rent 
Plus  Utilities — the  average  reported  rent  level 
plus  the  utility  cost  for  each  unit  in  whole 
dollars;  and 

E.  Unit  Type  XX-Affordability  Level— the 
ratio  of  the  average  reported  rent  plus 
utilities  for  the  unit  type  to  the  adjusted  area 
median  income; 

F.  Unit  Type  XX-Tenant  Income 
Indicator — indicates  whether  the  tenant's 
income  is  less  than  60  percent  of  area  median 
income,  greater  than  or  equal  to  60  percent 
but  less  than  80  percent  of  area  median 
income,  greater  than  or  equal  to  80  percent 
but  less  than  100  percent  of  area  median 


income,  or  greater  than  or  equal  to  100 
percent  of  area  median  income. 

41.  Interest  Rate — Note  rate  on  the  loan. 

42.  Debt  Service  Coverage  Ratio — Ratio  of 
net  operating  income  to  debt  service. 

43.  Total  Number  of  Units — Indicates  the 
number  of  dwelling  units  in  the  mortgaged 
property. 

44.  Default  Status — Numeric  indicator  for 
whether  the  loan  is  currently  in  default. 

45.  Termination  Date — Date  on  which  the 
loan  terminated. 

46.  Termination  Type — Numeric  indicator 
fo  whether  the  loan  terminated  in  a 
prepayment,  foreclosure,  or  other  types  of 
termination. 

47.  ARM  Index — Index  used  for  the 
calculation  of  interest  on  an  ARM. 

48.  ARM  margin — Margin  added  to  the 
index  for  calculation  of  the  interest  on  an 
ARM. 

49.  Prepayment  Penalty  Terms — Numeric 
indicator  for  types  of  prepayment  penalties. 

10.  In  subchapter  G,  revise  part  956  to 
read  as  follows: 

PART  956— FE DE R  &  L  HOME  LOAN 
BANK  INVESTMENTS 

Sec. 

956.1  Definitions. 

956.2  Authorized  investments. 

956.3  Prohibited  investments  and 
prudential  rules. 

956.4  Risk-based  capital  requirement  for 
investments. 

Authority:  12  U.S.C.  1422a(a)(3),  1422b{a), 
1431,  1436. 

§956.1     Definitions. 

As  used  in  this  part: 

Deposits  in  banks  or  trust  companies 
has  the  meaning  set  forth  in  §  969.3  of 
this  chapter. 

Financial  Management  Policy  means 
the  Financial  Management  Policy  For 
The  Federal  Home  Loan  Bank  System 
approved  by  the  Finance  Board 
pursuant  to  Finance  Board  Resolution 
No.  96-45  (July  3,  1996),  as  amended  by 
Finance  Board  Resolution  No.  96-90 
{Dec,  6,  1996),  Finance  Board 
Resolution  No.  97-05  Qan.  14, 1997), 
and  Finance  Board  Resolution  No.  97- 
86  (Dec.  17,  1997). 

GAAP  means  Generally  Accepted 
Accounting  Principles. 

Investment  grade  means: 

(1)  A  credit  quality  rating  in  one  of 
the  four  highest  credit  rating  categories 
by  an  NRSRO  and  not  below  the  fourth 
highest  credit  rating  category  by  any 
NRSRO:  or 

(2)  If  there  is  no  credit  quality  rating 
by  an  NRSRO,  a  determination  by  a 
Bank  that  the  issuer,  asset  or  instnunent 
is  the  credit  equivalent  of  investment 
grade  using  credit  rating  standards 
available  from  an  NRSRO  or  other 
similar  standards. 

NRSRO  has  the  meaning  set  forth  in 
§966.1  of  this  chapter. 
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4  956  2     A.j!r-a"?ec  'Hvestments. 

Ill  duuiiiuii  iu  dbsets  enumerated  in 
parts  950  and  955  of  this  chapter  and 
subject  to  the  applicable  limitations  set 
forth  in  this  part,  in  the  Financial 
Management  Policy  and  in  part  980  of 
this  chapter,  each  Bank  may  invest  in: 

(a)  Obligations  of  the  United  States; 

(b)  Deposits  in  banks  or  trust 
companies: 

(c)  Obligations,  participations  or  other 
instruments  of,  or  issued  by,  the  Federal 
National  Mortgage  Association  or  the 
Government  National  Mortgage 
Association; 

(d)  Mortgages,  obligations,  or  other 
securities  that  are,  or  ever  have  been, 
sold  by  the  Federal  Home  Loan 
Mortgage  Corporation  pursuant  to  12 
U.S.C.  1454  or  1455; 

(e)  Stock,  obligations,  or  other 
securities  of  any  small  business 
investment  company  formed  pursuant 
to  15  U.S.C.  681(d),  to  the  extent  such 
investment  is  made  for  purposes  of 
aiding  members  of  the  Bank;  and 

(f)  Instruments  that  the  Bank  has 
determined  are  permissible  investments 
for  fiduciary  or  trust  funds  under  the 
laws  of  the  state  in  which  the  Bank  is 
located. 

§•56  J     --onibited  investments  and 
prudential  rules. 

(a)  Prohibited  investments.  A  Bank 
may  not  invest  in: 

(1)  Instruments  that  provide  an 
ownership  interest  in  an  entity,  except 
for  investments  described  in  §  §  940.3(e) 
and  (f)  of  this  chapter; 

(2)  Instruments  issued  by  non-United 
States  entities,  except  United  States 
branches  and  agency  offices  of  foreign 
commercial  banks; 

(3)  Debt  instruments  that  are  not  rated 
as  investment  grade,  except: 

(i)  Investments  described  in  §  940.3(e) 
of  this  chapter; 

(ii)  Debt  instruments  that  were 
downgraded  to  a  below  investment 
grade  rating  after  acquisition  by  the 
Bank;  or 

(4)  Whole  mortgages  or  other  whole 
loans,  or  interests  in  mortgages  or  loans, 
except: 

(i)  Acquired  member  assets; 

(ii)  Investments  described  in 
§  940.3(e)  of  this  chapter; 

(iii)  Marketable  direct  obligations  of 
state,  local,  or  tribal  government  units  or 
agencies,  having  at  least  the  second 
highest  credit  rating  from  a  NRSRO, 
where  the  purchase  of  such  obligations 
by  the  Bank  provides  to  the  issuer  the 
customized  terms,  necessary  liquidity, 
or  favorable  pricing  required  to  generate 
needed  funding  for  housing  or 
community  lending; 

(iv)  Mortgage-backed  securities,  or 
asset-backed  securities  collateralized  by 


manufactiu'ed  housing  loans  or  home 
equity  loans,  that  meet  the  definition  of 
the  term  "securities"  imder  15  U.S.C. 
77b(a)(l);  and 

(v)  Loans  held  or  acquired  pursuant  to 
section  12(h)  of  the  Act  (12  U.S.C. 
1432(b)). 

(b)  Foreign  currency  or  commodity 
positions  prohibited.  A  Bank  may  not 
take  a  position  in  any  commodity  or 
foreign  ciirrency.  If  a  Bank  participates 
in  consolidated  obligations 
denominated  in  a  currency  other  than 
U.S.  Dollars  or  linked  to  equity  or 
conunodity  prices,  the  currency, 
commodity  and  equity  risks  must  be 
hedged. 

§  956.4    Risk-based  capital  requirement  for 
investments. 

Each  Bank  shall  hold  retained 
earnings  plus  general  allowance  for 
losses  as  support  for  the  credit  risk  of  all 
investments  that  are  not  rated  by  a 
NRSRO,  or  are  rated  or  have  a  putative 
rating  below  the  second  highest  credit 
rating,  in  an  amoimt  equal  to  or  greater 
than  the  outstanding  balance  of  the 
investments  multiplied  by: 

(a)  A  factor  associated  with  the  credit 
rating  of  the  investments  as  determined 
by  the  Finance  Board  on  a  case-by-case 
basis  for  rated  assets  to  be  sufficient  to 
raise  the  credit  quality  of  the  asset  to  the 
second  highest  credit  rating  category; 
and 

(b)  0.08  for  assets  having  neither  a 

putative  nor  actual  ratine. 


PART  966— CONS* 
OBLIGATIONS 


i  A  ■'"  F  D 


1 1 .  The  authority  citation  of  part  966 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1442a,  1422b,  and 

1431. 

12.  Amend  section  966.1  by  removing 
the  definition  of  the  term  "NRSRO". 

Dated:  June  29.  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Bruce  A.  Morrison, 

Chairman. 

[PR  Doc.  00-17663  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  672S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

Approval  and  Promulgation  of 
implementation  Plans:  Texas: 
Permitting  of  New  and  Modified 
Sources  in  Nonattainment  Areas 

AGENCY.  Liivuuiuuental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  for  the 
permitting  of  new  major  sources  and 
major  modifications  in  areas  which  do 
not  meet  the  national  ambient  air 
quality  standards  (NAAQS) 
promulgated  by  EPA  (nonattainment 
areas).  The  EPA  is  approving  these 
revisions  to  satisfy  the  provisions  of  the 
Clean  Air  Act  (Act)  which  relate  to  the 
permitting  of  new  and  modified  sources 
which  are  located  in  nonattainment 
areas.  Today's  action  approves  the 
recodification  of  and  revisions  to  the 
nonattainment  permitting  regulations. 
Today's  action  also  approves  revisions 
relating  to  when  nonattainment  area 
permitting  requirements  apply  to 
emissions  of  nitrogen  oxides  (NOx)  as  a 
precursor  to  ozone  in  an  ozone 
nonattainment  area. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  16,  2000. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6.  Air  Permits  Section  (6PD-R), 
1445  Ross  Avenue.  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  M.  Spruieu  ui  EPA  Region  6  Air 
Permits  Section  at  (214)  665-7212  at  the 
address  above,  or  at 

spniifill.stanlpv@fipa  pnv 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  What  action  are  we  taking? 

II.  What  is  the  background  for  this  action? 

III.  What  did  Texas  submit? 
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IV.  What  are  the  Federal  requirements  for 

permitting  major  sources  and  major 
modifications  in  nonattainment  areas? 

V.  Summary  of  Texas'  182(f)  NOx  waivers 

VI.  Why  can  we  approve  this  request? 

VII.  Final  action 


VIII.  Administrative  requirements 
I.  What  Action  Are  We  Taking? 


30,  Texas  Administrative  Code  (TAG) 
Chapter  116,  "Control  of  Air  Pollution 
by  Permits  for  New  Construction  or 
We  are  finalizing  oiir  approval  of  the       Modification,"  as  indicated  in  Table  1 
recodification  of  and  revisions  to  Title        below: 


Table  1  .—Regulations  That  EPA  Is  Approving 


Recodified  section  of 
30  TAG  chapter  116 


Section  116.12  ., 

Section  116.150 
II 

section  116.151 
Section  116.170 


Submittal  dates  of 
recodified  section 


August  31,  1993  ... 

July  18,  1996 

April  13,  1998  

t^arch  16,  1999  .... 
August  31,  1993  ... 
November  1 ,  1 995 

April  13,  1998  

March  16,  1999  .... 
August  31,  1993  ... 

April  13,  1998  

August  31,  1993  ... 


Title  or  description 


Nonattainment  Review  Definitions 


Former  section  of  30  TAG 
chapter  116 


New  Major  Source  or  Major  Modification  in  Ozone  Nonattain- 
ment Areas. 


New  Major  Source  or  Major  Modification  In  Nonattainment  Area 

Other  than  Ozone. 
Applicability  for  Reduction  Gredits 


Section  101.1. 

Section  116.3(a)(7)  and  (8). 

Section  116.3(a)(10). 
Section  116.3(c). 


This  proposal  includes  portions  of 
revisions  submitted  by  the  Governor  of 
Texas  to  EPA  on  the  following  dates: 

•  August  31,  1993. 

•  November  1,  1995. 

•  July  18,  1996. 

•  April  13,  1998. 

•  March  16,  1999. 

We  are  taking  this  rulemaking  action 
under  sections  110,  301  and  part  D  of 
the  Act.  We  are  acting  only  on  those 
parts  of  these  submittals  which  relate  to 
permitting  sources  in  nonattainment 
areas. 


n.  What  is,  liie  BdLKgiuund  for  This 
Action? 

On  January  18,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPR) 
proposing  full  approval  of  the 
recodification  of  and  revisions  to  Texas' 
regulations  for  the  permitting  of  new 
major  sources  and  major  modifications 
in  nonattainment  areas.  The  Governor 
submitted  revisions  to  these 
nonattainment  area  permitting 
requirements  as  described  above. 

As  explained  in  the  NPR,  we  have 
determined  that  Texas'  recodification  of 
and  revisions  to  its  nonattainment 
permitting  requirements  continue  to 


meet  the  requirements  of  part  D  of  the 
Act  and  40  CFR  51.165  (Permit 
Requirements).  The  NPR  provided 
opportunity  for  the  public  to  comment 
on  the  proposed  action.  The  public 
comment  period  for  our  action  ended 
February  17,  2000.  We  received  no 
comments  on  the  NPR.  As  a  result,  we 
are  finalizing  otor  proposed  approval 
without  changes.  For  more  details  on 
these  submittals,  please  refer  to  the 
proposed  rulemaking. 

m.  What  Did  Texas  Submit? 


Table  2  below  summarizes  each 
individual  SIP  submittal  that  we  are 
approving  in  today's  action. 

Table  2.— Summary  of  Eagh  Individual  SIP  Submittal 


Date  adopted  by  state 


August  16,  1993 


October  26,  1995  . 

II 

May  15,  1996 

March  18.  1998  .... 

II 

^ebmary  24,  1999 


Date  submitted  to 
EPA 


August  31,  1993 


November  1,  1995 

July  18,  1996 

April  13,  1998 

March  16,  1999  


Description  of  SIP  submittal 


Recodification  and  revisions  to  SIP  relating  to  permitting  under  part  D  of  the  Act.  This  in- 
cludes submittal  of  the  following  recodified  Sections  of  Chapter  116: 

—Section  116.12, 

—Section  116.150,  and 

—116.151,  and 

—Section  1 1 6. 1 70(  1 )  and  (3). 

Revisions  to  Section  116.150  to  address  nonattainment  permitting  requirements  for  NOx  (as 
an  ozone  precursor)  in  the  Dallas-Fort  Worth,  El  Paso,  Houston-Galveston,  and  Beaumont- 
Port  Arthur  ozone  nonattainment  areas  consistent  with  waivers  approved  by  EPA  pursuant 
to  section  182(f)  of  the  Act. 

Revisions  to  Table  I  of  Section  116.12  to  conform  to  NOx  waivers  approved  by  EPA  pursuant 
to  section  182(f)  of  the  Act. 

Revisions  to  Sections  116.12,  Table  I  of  Section  116.12,  and  116.150.  and  116.151.  Texas 
revised  the  SIP  to  reinstate  NOx  as  an  ozone  precursor  in  the  Houston-Galveston  and 
Beaumont-Port  Arthur  ozone  nonattainment  areas. 

Revisions  to  Ghapter  116,  which  reinstate  the  requirement  to  review  NOx  as  an  ozone  pre- 
cursor in  the  Dallas-Fort  Worth  ozone  nonattainment  area. 
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rV.  What  Are  the  Federal  Requirements     part  D  of  the  Act.  Specifically,  the  Act 
f(ir  Permitting  Major  Sources  and  Major     requires  that  a  major  source  or  major 
Modifications  in  Nonattainment  Areas?     modification  meet  the  criteria  in  Table 

A.  What  Are  the  Statutory  Requirements     ^  below. 
for  Permitting  Major  Sources  and  Major 
Modifications  in  Nonattainment  Areas? 

The  statutory  requirements  governing 
permitting  in  nonattainment  areas  are  in 

Table  3.— Summary  of  Requirement  for  Permitting  Major  Sources  and  Major  Modifications  in 

Nonattainment  Areas 


Requirement  of  Act 

Where  specified  in  the  Act 

r' 

Citation  in  state  regulations 

Base  emissions  offsets  on  the  same  emissions  baseline  used  in  the  demonstra- 

Section 173(a)(1)(A) 

Section  116.150(a)(4), 
Section  116.151(3). 

tion  of  reasonable  further  progress.. 

Apply  Lowest  Achievable  Emission  Rate  (LAER)  

Section  173(a)(2)  

Section  116.150(a)(1), 
Section  116.151(1). 

Demonstrate  that  all  other  major  stationary  sources  under  the  same  ownership 

Section  173(a)(3)  

Section  116.150(a)(2), 

or  operation  in  the  State  are  complying  with  the  Act. 

Section  116.151(2). 

State  cannot  issue  a  permit  if  the  EPA  Administrator  finds  tfiat  the  State  is  not 

Section  173(a)(4) 

The  EPA  has  made  no  such 

adequately  enforcing  the  provisions  of  the  applicable  implementation  plan  for 

determination  for  Texas.  If 

ttie  nonattainment  area  in  which  the  source  proposes  to  construct  or  modify. 

EPA  makes  this  detennina- 
tion  in  the  future,  EPA  will  ad- 
dress this  matter  with  Texas 
at  that  time. 

•  Analyze  alternative  sites,  sizes,  production  processes,  and  environmental  con- 

Section 173(a)(5) 

Section  116.150(a)(4). 
Section  116.151(4). 

trol  techniques  for  proposed  sources. 

•  Demonstrate  that  the  benefits  of  the  proposed  source  significantly  outweigh 

the  environmental  and  social  costs  associated  with  its  location,  construction, 

or  modification. 

Prohibits  use  of  growth  allowance  included  in  a  SIP  prior  to  the  Act  Amend- 

Section 173(b) 

Not  Applicable. 

ments  of  1 990  in  an  area  which  receives  notice  that  such  plan  is  substantially 

inadequate. 

A  sources  may  obtain  offsets  in  another  nonattainment  area  under  the  following 

Section  173(c)(1)  .....*. 

Section  116.150(a)(3). 

conditions. 

Section  116.151(3). 

•  The  area  in  which  the  offsetting  reductions  originate  has  an  equal  or  higher 

nonattainment  classification,  and. 

•  The  emissions  from  the  nonattainment  area  where  the  offsetting  reductions 

originate  will  contribute  to  a  NAAQS  violation  in  the  area  in  which  the  source 

would  constmct. 

A  new  or  modified  major  stationary  source  must  offset  a  proposed  emissions  in- 

Section 173(c)(1) 

Section  116.150(a)(3). 
Section  116.151(3). 

crease  with  real  reductions  in  actual  emissions. 

Section  1 1 6. 1 2(  1 4)— Definition 

of  "Offset  ratio". 

Must  not  use  emission  reductions  otherwise  required  by  the  Act 

Section  173(c)(2) 

Section  116.170(1). 
Section  116.170(3). 

A  State  may  allow  any  existing  or  modified  source  that  tests  rocket  engines  or 
motors  to  use  altemative  or  innovative  means  to  offset  emissions  increases 

Section  173(e)  

from  firing  and  related  cleaning. 

- 

B.  Who  Is  Affected  by  This  Action? 

The  requirements  described  in  Table 
3  above  apply  to  each  owner  and/or 
operator  who  constructs  or  modifies  a 
stationary  source  in  a  nonattainment 
area  in  Texas  if  the  stationary  source  is 
major  for  the  air  pollutant  for  which  the 
area  is  nonattainment.  A  stationary 
source  is  major  if  it  emits,  or  has  the 


potential  to  emit,  the  nonattaining 
pollutant,  or  precursor  thereto,  in 
amounts  greater  than  the  major  source 
threshold  for  the  nonattaining  pollutant. 

C.  What  Are  the  Major  Source 
Thresholds  for  Nonattainment 
Pollutants? 

The  major  source  threshold  varies, 
depending  on  the  pollutant  and  the 

Table  4.— Major  Source  Thresholds 


classification  of  the  nonattainment  area. 
Any  owner  or  operator  who  proposes  to 
construct  a  major  stationary  source  must 
obtain  a  permit  which  complies  with 
the  regulations  that  we  are  approving 
herein.  Table  4  below  lists  the  major 
source  threshold  for  each  pollutant. 


Pollutant:  classification 


Major  source  threshold  in  tons  per  year  (TPY) 


Where  specified  in  the  Act 


Ozone: 

Marginal  . 
Moderate 
Serious  .. 
Severe  ... 


100  of  volatile  organic  compounds  (VOC)  or  NOx 

100  of  VOC  or  NOx 

50  of  VOC  or  NOx  

25  of  VOC  or  NOx 


Section  302(j). 
Section  302(j). 
Section  182(c). 
Section  182(d). 
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Table  4. — Major  Source  Thresholds — Continued 


Pollutant:  classification 


Cartxjn  monoxide  (CO): 

Moderate  

Serious  

Particulate  matter  less  ttian  10  micrometers 
(PM-10): 

Moderate  

Serious  

Sulfur  dioxide  (SO^) 

NOx  

Lead 


100 
50  .. 


100 
70  .. 
100 
100 
100 


Major  source  threshold  in  tons  per  year  (TPY) 


Where  specified  in  the  Act 


Section  302(j). 
Section  187(c)(1). 


Section  302(j). 
Section  189(b)(3). 
Section  302(j). 
Section  302(j). 
Section  302(j). 


Table  4  above  refers  to  classifications 
for  areas  designated  nonattcunment  for 
ozone,  CO,  and  PM-10.  These 
nonattainment  classifications  are 
defined  in  the  Act  as  follows: 

•  Section  181  (a)  defines  five  area 
classifications  for  ozone.  These  five 
classifications  are  marginal,  moderate, 
serious,  severe,  and  extreme.  Texas  has 
no  extreme  ozone  nonattainment  areas 
and  does  not  address  such  areas  in  its 
regulations. 

•  Section  186(a)  defines  two  area 
classifications  for  CO.  These  two 
classifications  are  moderate  and  serious. 


•  Section  188  defines  two  area 
classifications  for  PM-10.  These  two 
classifications  are  moderate  and  serious. 

A  detailed  description  of  the 
individual  area  classifications  for  ozone, 
CO,  and  PM-10  nonattainment  areas  is 
contained  in  EPA's  CJeneral  Preamble 
for  the  Implementation  of  Title  I  of  the 
1990  Amendments,  57  FR  13498  (April 
16,  1992). 

D.  What  Is  a  Major  Modification? 

A  major  modification  is  any  physical 
change,  or  change  in  the  method  of 
operating,  a  major  stationary  source 


which  significantly  increases  net 
emissions  of  the  air  pollutant,  or 
precursor,  for  which  the  area  is 
nonattainment  and  for  which  the  source 
is  a  major  source  before  the 
modification. 

Any  owner  or  operator  who  proposes 
a  major  modification  must  obtain  a 
permit  that  complies  with  the 
regulations  that  we  are  approving 
herein.  Table  5  below  lists  the 
significance  level  for  each  pollutant 
which  is  used  in  determining  whether  a 
net  emissions  increase  is  a  major 
modification. 


Table  5.— Significance  Levels  for  Major  Modifications 


Pollutant:  Classification 


Ozone: 

Marginal  . 
Moderate 
Serious  ... 
Severe  .... 

CO: 

Moderate 
Serious  ... 

PM-10: 

Moderate 
Serious  ... 

SO2 

NOx  

Lead  


Significance  level  in  TPY 


Where  specified  in  tfie  Act  or  regula- 
tions 


40  of  VOC  or  NOx 
40  of  VOC  or  NOx 
25  of  VOC  or  NOx 
25  of  VOC  or  NOx 


100 
50  .. 


15  . 
15  . 
40  . 
40  . 
0.6 


40CFR51.165(a)(x). 
40CFR51.165(a)(x). 
Section  182(c)(6)  of  the  Act. 
Section  182(c)(6)  of  the  Act. 

40CFR51.165(a)(x). 
a. 

a. 
a. 

40CFR51.165(a)(x). 
40CFR51.165(a)(x). 
40CFR51.165(a)(x). 


a— No  significance  level  is  specified  in  the  Act  nor  in  the  regulations.  The  significance  levels  specified  in  Table  5  are  the  significance  levels 
tnat  we  approved  for  Texas  on  September  27,  1995  (60  FR  49781). 


The  major  source  thresholds  and 
significance  thresholds  in  Tables  4  and 
5  above  are  required  by  Texas  in  section 
116.12 — Definition  of  "major 
modification,"  Table  I. 


E.  What  Are  the  Offset  Requirements  in 
Ozone  Nonattainment  Areas? 

Section  182  of  the  Act  also  specifies 
the  offset  ratios  that  are  required  for 


marginal,  moderate,  serious,  severe  and 
extreme  ozone  nonattairunent  areas. 
Table  6  below  lists  the  applicable  offset 
ratio  for  each  type  of  ozone 
nonattainment  area. 


Table  6.— Offset  Ratios  for  Each  Type  of  Ozone  Nonattainment  Area 


Ozone  nonattainment  classification 

Marginal 

Moderate  

;.erious  

Severe 


Offset  ratio 


1.10  to  1 
1.15  to  1 
1.20  to  1 
1.30  to  1 


Clean  Air  Act  citation  for  offset  ratio 


Section  182(a)(4). 
Section  182(b)(5). 
Section  182(c)(10). 
Section  182(d)(2). 
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The  offset  ratios  in  Table  6  above  are 
required  by  Texas  in  section  116.12 — 
Definition  of  "major  modification," 
Table  I. 


F.  Does  the  Act  Have  Other  Provisions 
That  Apply  in  Serious  and  Severe 
Ozone  Nonattainment  Areas? 

Sections  182(c)(6),  (7),  and  (8)  of  the 
Act  contain  provisions  which  apply  to 
modifications  at  major  sources  located 
in  serious  and  severe  ozone 
nonattainment  areas. 


Tables  7  and  8  below  summarize  the 
requirements  of  sections  182(c)(6),  (7), 
and  (8)  and  describe  how  Texas 
addresses  these  requirements  in  Chapter 
116.  The  reader  should  refer  to  the  WR 
which  contains  detailed  discussions  of 
the  Act's  requirements  and  our  analysis 
of  how  Chapter  116  meets  these 
requirements  of  the  Act. 


Table  7.— Requirements  of  the  Act  for  Ozone  Nonattainment  Areas 


Section  of  Act 


Summary  of  Act's  requirement 


Section  of  chapter 

116  which  addresses 

Acf  s  requirement 


Summary  of  requirement  of  chapter  1 1 6 


Section  182(c)(6)— De 

minimis  rule. 


Section  182(c)(6)— D© 
minimis  rule. 


Section  182(c)(7)— 
Special  rule  for 
modifications  of 
sources  emitting 
less  than  100  tons 
per  year. 


Section  182(c)(8)— 
Special  rule  for 
modifications  of 
sources  emitting 
100  tons  per  year 
or  more. 


Netting  Trigger.  The  source  determines  the  "in- 
crease in  net  emissions"  from  the  proposed 
modification.  The  net  emissions  from  the  pro- 
posed modification  (the  "project  net")  is  the 
sum  of  all  proposed  creditable  emissions  in- 
creases and  decreases  proposed  at  the 
source  tjetween:  (A)  the  date  of  application  for 
the  modification  and  (B)  the  date  the  modifica- 
tion begins  emitting.  An  increase  or  decrease 
is  creditable  if  it  meets  the  criteria  described  in 
40CFR51.165(a)(1)(vi). 

Contemporaneous  Period.  If  the  project  net  is  an 
emissions  increase,  then  the  source  aggre- 
gates the  project  net  emissions  increase  with 
all  other  "net  irrcreases  in  emissions  from  the 
source"  over  a  period  of  five  consecutive  cal- 
endar years  which  includes  the  year  in  which 
ttie  source  increase  occurs  (the  "contempora- 
neous net").  If  the  contemporaneous  net  in- 
crease is  greater  than  25  TPY,  then  the  pro- 
posed modification  is  sut)ject  to  nonattainment 
new  source  review  (NNSR). 

Project  is  not  a  modification  subject  to  NNSR  if 
source  elects  to  intemally  offset  the  same  pol- 
lutant at  an  offset  ratio  of  at  least  1.3  to  1  the 
proposed  increase  of  VOC  or  NOx* 


Best  available  control  technology  (BACT)  is  sub- 
stituted for  LAER,  if  a  source  elects  not  to  use 
intemal  offsets. 

The  requirements  of  LAER  othenwise  required  by 
section  173(a)(2)  of  the  Act  do  not  apply,  if  the 
source  elects  to  intemally  offset  the  same  pol- 
lutant at  1.3  to  1  such  proposed  increase  of 
VOC  or  NOx". 

A  source  which  elects  to  avoid  LAER  by  satis- 
fying the  provisions  of  section  182(c)(8)  may 
use  ttie  1.3  to  1  intemal  offset  ratio  in  lieu  of 
the  general  offset  ratio. 


Section  116.150 


Section  116.12.  Defi- 
nition of  "contem- 
poraneous period". 


Netting  Trigger 

Proposed  project  triggers  contemporaneous 
netting  unless  the  proposed  project  meets 
at  least  one  of  the  following  conditions: 

— The  proposed  increase  is  less  than  five 
TPY  without  consideration  of  other  de- 
creases at  the  source,  or 

— The  "project  net"  is  zero  or  less.  Texas 
definition  of  "project  net"  in  Section 
116.12  is  consistent  with  that  temri  as  de- 
scrit)ed  in  the  second  column  of  this 
Table 

Contemporaneous  Period.  As  described  in 
Table  8  below. 


Section 
116.150(a)(3)(A). 


Section  116.150(a)(1) 


Section 
116.150(a)(3)(B). 


Section 
116.150(a)(3)(B). 


NNSR  is  not  required  if  the  project  in- 
creases are  offset  with  intemal  offsets  of 
the  same  pollutant  at  a  ratio  of  at  least 
1 .3  to  1 . 


If  source  elects  not  to  use  intemal  offsets,  it 
can  substitute  BACT  for  LAER. 

Source  can  substitute  BACT  for  LAER,  if 
the  project  increases  are  offset  with  inter- 
nal offsets  of  the  same  pollutant  at  a  ratio 
of  at  least  1 .3  to  1 . 


Intemal  offsets  used  as  described  above 
can  also  be  applied  to  satisfy  the  offset 
requirement. 


•Applies  to  a  proposed  increase  of  VOC  or  NOx  from  any  discrete  operation,  unit,  or  other  pollutant  emitting  activity  at  the  source. 

Table  8.— Description  of  Texas'  Contemporaneous  Periods 


Pollutant 


Contemporaneous  period  t)egins 


Contemporaneous  period  ends 


If  source  has  potential  to  emit  (PTE)  less  than  250  TPY 


VOC 
NOx 


Five  years  before  commencement  of  construction  ... 

Latter  of 

— November  15,  1992,  or     

— Five  years  before  commencement  of  construction 


Date  that  new  or  modified  source  begins  operation. 
Date  that  new  or  modified  source  begins  operation. 


Pollutant 


VOC 
NOx 
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Table  8.— Description  of  Texas'  Contemporaneous  Periods— Continued 


Contemporaneous  period  begins 


Contemporaneous  period  ends 


If  source  has  PTE  equal  to  or  greater  ttian  250  TPY 


The  earlier  of 

— Five  years  before  commencement  of  construction,  or 

— November  15,  1992      

November  15,  1992  


Date  that  new  or  modified  source  begins  operation. 
Date  that  new  or  modified  source  begins  operation. 


V.  Summary  of  Texas'  182(f)  NOx 
Waivers 

A.  \Nhat  Does  Section  182(f)  of  the  Act 
Require? 

Section  182(f)  sets  fortli  the 
presumption  that  NOx  is  an  ozone 
precursor  unless  the  Administrator 
malces  a  finding  of  nonapplicability  or 
grants  a  waiver  pursuant  to  criteria 
contained  therein.  Specifically,  section 
182(f)  provides  that  requirements 
applicable  for  major  stationary  sources 
of  VOC  shall  apply  to  major  stationary 
sources  of  NOx,  unless  otherwise 
determined  by  the  Administrator,  based 
upon  certain  determinations  related  to 
the  benefits  or  contribution  of  NOx 
I  ontrol  to  air  quality,  ozone  attainment, 
or  ozone  air  quality. 

B.  Did  We  Approve  NOx  Waivers  in 
Texas? 

We  approved  petitions  submitted  by 
Texas  under  section  182(f)  to  waive 
NOx  provisions  in  Texas,  as  follows: 

•  On  November  28,  1994,  we 

t  onditionally  approved  two  petitions 
from  Texas,  each  dated  June  17,  1994. 
This  action  exempted  Dallas-Fort  Worth 
(DFW)  1  and  El  Paso  (EL?)  2  ozone 
nonattainment  areas  from  NOx  control 
requirements  of  section  182(f)  of  the 
Act.  See  59  FR  60709. 

•  On  April  19,  1995,  we  approved  a 
petition  from  Texas  dated  August  17, 

1 994.  This  action  temporarily  exempted 
the  Houston-Galveston  (HGA)  ^  and 
Beaumont-Port  Arthur  (BPA)'»  ozone 
nonattainment  areas  from  the  NOx 
control  requirements  of  section  182(f)  of 
the  Act.  These  temporary  exemptions 


expired  December  31, 1996.  See  60  FR 
19515. 

•  On  May  23,  1997,  we  approved  a 
petition  from  Tex'as  dated  March  8. 
1996.  to  extend  the  NOx  waiver  in  HGA 
and  BPA  until  December  31,  1997.  See 
62  FR  28344. 

•  On  April  20,  1999,  we  approved  a 
petition  from  Texas  dated  November  13, 
1998,  to  rescind  the  conditional  NOx 
exemption  for  the  DFW  ozone 
nonattaiiunent  area.  Texas  petitioned  for 
rescission  of  the  exemption  after  EPA 
reclassified  DFW  from  a  moderate  ozone 
nonattainment  area  to  a  serious  ozone 
nonattainment  area.  The  modeling  for 
this  serious  ozone  nonattainment  area 
SIP  shows  that  control  of  NOx  sources 
will  help  the  area  to  attain  the  air 
quality  standard  for  ozone.  See  64  FR 
19283. 

C.  What  Is  the  Current  Status  of  Texas 
NOx  Waivers? 

On  December  31,  1997,  the  NOx 
waiver  in  HGA  and  BPA  expired.  On 
February'  12,  1998,  we  published  a 
document  in  the  Federal  Register 
concerning  Texas'  decision  not  to 
petition  for  further  extension  of  the  NOx 
exemption  in  the  HGA  and  BPA  areas. 
See  63  FR  7071.  Since  the  extension  of 
the  temporary  exemption  expired  on 
December  31,  1997,  the  State  must 
implement  the  numerous  requirements 
relating  to  NOx  in  the  HGA  and  BPA 
areas.  Accordingly,  any  new  source 
review  (NSR)  permits  that  Texas  had  not 
deemed  to  be  administratively  complete 
prior  to  January  1,  1998,  must  comply 
with  the  NOx  NSR  requirements, 
consistent  with  the  poUcy  set  forth  in 


the  EPA's  NSR  Supplemental  Guidance 
memorandum  dated  September  3, 1992, 
from  John  Seitz,  Director.  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 

On  February  18,  1998,  we  published 
our  finding  that  the  DFW  nonattainment 
area  has  not  attained  the  1-hour  ozone 
NAAQS  by  the  applicable  attainment 
date  in  the  Act  for  moderate  ozone 
nonattainment  areas,  November  15, 
1996.  As  a  resuH  of  this  finding,  the 
DFW  ozone  nonattainment  area  was 
reclassified  by  operation  of  law  as  a 
serious  ozone  nonattainment  area, 
effective  March  20, 1998.  Texas  was 
required  to  submit  a  new  SIP,  no  later 
that  March  20,  1999,  addressing 
attaiiunent  of  that  standard  by 
November  15,  1999.  Texas  submitted  a 
revised  plan  on  March  16,  1999,  in 
satisfaction  of  this  requirement. 

In  its  revised  plan,  Texas  again 
recognizes  NOx  as  an  ozone  precursor 
in  the  DFW  nonattaiiunent  area.  Texas 
also  forwarded  a  petition  to  us  on 
November  13,  1998,  requesting  that  we 
withdraw  the  waiver  for  NOx  that  we 
had  approved  on  November  28,  1994. 
for  the  DFW  nonattaiimient  area.  On 
April  20,  1999,  we  approved  this 
petition  and  reinstated  NOx  as  an  ozone 
precursor  in  the  DFW  nonattainment 
area. 

D.  What  Rule  Changes  Did  Texas 
Submit  to  Accommodate  the  Section 
182(f)  NOx  Waivers? 

Texas  submitted  the  following  SIP 
revisions  indicated  in  Table  9  below  to 
incorporate  the  section  182(f)  NOx 
waivers  and  subsequent  reinstatement 
for  NOx  as  an  ozone  precursor: 


Table  9.— Summary  of  Texas  SIP  Submittals  Which  Incorporate  the  Section  182(f)  NOx  Waivers 


Date  of  SIP  submittal 


November  1 ,  1 995 

July  18,  1996  

ikprillS,  1998  


Description 


Texas  submitted  revisions  to  Section  116.150  to  implement  the  NOx  waivers  approved  for  the  DAL,  ELP,  HGA, 

and  BPA  ozone  nonattainment  areas. 
Texas  submitted  revisions  to  Table  I  in  Section  116.125  to  remove  NOx  as  an  ozone  precursor,  consistent  with 

EPA's  approval  of  the  NOx  waivers. 
Texas  submitted  revisions  to  Sections  116.12  (Table  I)  and  116.150(c),  to  reinstate  NOx  as  an  ozone  precursor 

in  the  HGA  and  BPA  areas  following  the  expiration  of  the  temporary  waivers  for  those  areas  on  December  31, 

1997. 


'  Includes  the  following  Texas  counties:  Collin, 
Dallas.  Denton,  and  Tarrant  Counties  in  Texas 
2  Includes  El  Paso  Countv  in  Texas 


3  Includes  the  following  Texas  counties:  Brazoria. 
Chambers,  Fort  Bend,  Galveston.  Harris,  Liberty, 
Montgomery,  and  Waller. 


*  Includes  the  following  Texas  counties:  Hardin, 
lefTerson,  and  Orange  Counties. 
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Table  9.— Summary  of  Texas  SIP  Submittals  Which  Incorporate  the  Section  182(f)  NOx  Waivers— Continued 


Date  of  SIP  submittal 


Description 


March  16,  1999 


Texas  submitted  revisions  to  Sections  116.12  (definition  of  "major  modification"  and  Table  I)  and  116.150(b),  to 
again  require  NOx  to  be  treated  as  an  ozone  precursor  in  the  DFW  area. 


5  Table  I  of  section  116.12  specifies  the  various  classifications  of  nonattainment  along  with  the  associated  emission  levels  which  designate  a 
major  modification  for  those  areas.  A  detailed  discussion  of  the  changes  to  Table  I  is  included  in  section  of  the  preamble  describing  the  sub- 
mitted definition  of  "major  modification. ' 


The  above  described  revisions  to 
section  116.150  are  discussed  in  the 
following  paragraphs. 

E.  What  Are  Texas'  Provisions  for 
Addressing  NO\  Waivers  in  DFW  and 
ELP? 

Texas  addresses  the  NOx  waivers  for 
DFW  and  ELP  in  section  116.150(b) 
submitted  November  1, 1995.  section 
116.150(b)  is  consistent  vnth  the  NOx 
waiver  approved  by  EPA  on  November 
28, 1994.  Following  the  redesignation  of 
DFW  to  a  serious  ozone  nonattainment 
area,  Texas  revised  section  116.150(b)  to 
revoke  applicability  of  the  NOx  waiver 
in  DFW.  As  revised,  section  116.150(b) 
now  identifies  ELP  as  the  only  area  in 
Texas  where  a  section  182(f)  waiver 
continues  to  apply.  Texas  submitted 
these  revisions  to  section  116.150(b)  on 
March  16,  1999. 

F.  What  Are  Texas'  Provisions  for 
Addressing  NO\  Waivers  in  HGA  and 
BPA? 

Texas  addresses  the  NOx  waivers  for 
HGA  and  BPA  in  section  116.150(c) 
submitted  November  1,  1995.  This 
section  temporarily  removed  the 
requirements  relating  to  NOx  emissions 
(as  an  ozone  precursor)  in  these  areas. 

Section  116.150(c)  exempted  NOx 
from  otherwise  applicable 
nonattainment  area  permitting 
requirements  ^  (except  for  NOx  offsets). 
The  requirements  for  obtaining  NOx 
offsets  continue  to  apply,  and  will  be 
included  in  the  source's  permit. 
However,  the  requirement  to  obtain 
such  offsets  was  held  in  abeyance  until 
January  1,  1998. 

Section  116.150(c)  further  required  a 
source  to  document  any  proposed 
increase  of  NOx  equal  to  or  greater  than 
40  TPY  and  submit  documentation  of 
netting  calculations  associated  with  the 
proposed  increase,  and  the  source  must 
otherwise  comply  with  the  requirements 
of  sections  116.150(a). 

Texas  submitted  further  revisions  to 
section  116.150(c)  on  April  13,  1998. 
This  submittal  reinstates  the  NSR 


^Section  116.150(c)  exempts  NOx  from  the 
application  of  lowest  achievable  emission  rate, 
statewide  compliance  by  all  sources  under  common 
control  with  the  applicant,  and  alternate  site 
analysis,  which  are  otherwise  required  by  section 
116.150(a)(1),  (2).  and  (4).  respectively. 


requirements  for  NOx  in  HGA  and  BPA, 
effective  January  1,  1998.  The  submittal 
further  provides  that  sources  with  NOx 
offsets  in  the  HGA  and  BPA  areas  held 
in  abeyance  should  have  obtained  the 
required  NOx  offsets  no  later  than 
January  1,  2000. 

VI.  Why  Can  We  Approve  the 
Requested  SIP  Revisions? 

Consistent  with  the  above  discussion 
and  with  the  NPR  we  find  that  the 
NNSR  regulations  submitted  by  Texas 
meet  the  requirements  of  the  Act.  We 
therefore  approve  these  regulations  as 
revisions  to  the  Texas  SIP. 

Vn.  Final  Action 

We  are  approving  the  revisions  to  30 
TAG  Chapter  116  which  relate  to  the 
permitting  of  major  sources  and  major 
modifications  in  nonattainment  areas. 
Specifically,  for  the  reasons  stated 
herein,  we  are  approving  sections 
116.12, 116.150, 116.151,  116.170,  and 
116.170(1)  and  (3). 

Vm.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612,  "Federalism,"  and 
Executive  Order  12875,  "Enhancing  the 
Intergovernmental  Partnership." 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 


implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officios  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
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the  Order  has  the  potential  to  influence 
the  regulation.  This  final  rule  is  not 
Mibject  to  Executive  Order  13045 
because  it  approves  a  State  program. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
c  osts  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
c  osts  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  luiiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  under  section 
1 10  and  subchapter  I.  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 


not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  natiire  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  govenmients  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
iinpacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 


publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  can  not  take 
effect  until  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is 
not  a  "major"  rule  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  be'effective 
August  16,  2000. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  September  15,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  nile  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  oxides.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compoimds. 

Dated:  )uly  5,  2000. 
Jerry  Clifford, 

Acting  Regional  Administrator.  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

D&pT  c2__rAMENDeD] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthorit^':  42  V.S.C.  7401  et  seq. 

SuDpan  SS — Texas 

2.  In  §  52.2270(c)  the  first  table  is 
amended  by  deleting  the  entry  for 
Section  101.1  Table  I  (Definitions- 
Major  Soiuce/Major  Modification 
Emission  Thresholds),  revising  the 
entries  for  Section  101.1  (Definitions) 
and  for  Section  116.03  (Consideration 
for  Granting  a  Permit  to  Construct  and 
Operate),  and  by  adding  new  entries  in 
niuneric  order  to  read  as  follows: 

§  52.2270    Identification  of  plan. 

***** 

(c)*   *   ' 
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EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/sut)ject 


State  ap- 
proval date 


EPA  approval  date 


Explanation 


Chapter  101 — General  Rules 


Section  101.1  Definitions 


08/16/93    [07/17/00  and  page 
numljer] 


Ref  52.2299(c)(102)  Note:  Nonattain- 
ment  review  definitions  repealed 
from  101.1  and  added  to  116.12. 


Chapter  116  (Reg  6) — Control  of  Air  Pollution  by  Permits  for  New  Construction  c    Mca'caton 


Section  116.03 Consideration  for  Granting  a  Permit  to 

Construct  and  Operate. 


08/16/93    (07/17/00  and  page  Ref    52.2299(c)(102)    Note:(a)(7),    (8), 

number]  (9),  (10),  (11),  and  (12);  (c);  (d);  and 

(e)  NOT  in  SIP. 


Subchapter  A — Definitions 


Section  116.12 Nonattainment  Review  Definitions 


02/24/99    [07/17/00  and  page 
number] 


Includes  Table  I,  Major  Source/Major 
Modification  Emission  Thresholds. 


Subchapter  B — New  Source  Review  Permits 
Nonattainment  Review 


Section  116.150 
Section  116.151 


New  Major  Source  or  Major  Modifica-  02/24/99 

tion  in  Ozone  Nonattainment  Area. 
New  Major  Source  or  Major  Modifica-  03/18/98 

tion    in    Nonattainment    Area    Other 

than  Ozone. 


[07/17/00  and  page 

numt)er] 
[07/17/00  and  page 

numt)er] 


Sutichapter  B — New  Source  Review  Permits  Emission  Reductions:  Offsets 


Section  116.170  Applicability  for  Reduction  Credits 


08/16/93    [07/17/00  and  page 
number] 


Note:  116.170(2)  Not  in  SIP. 


[FR  Doc.  00-17876  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Par!  52 

[ AL53  -  2  000  •  9.:  3     =^  R I  -6735-6] 

Approval  and  Promuigatiof  of  State 
Plans — Alatjama   Approvai  o* 
Revisions  to  the  Alabama  State 
Implementation  Plan   Transportation 
Conformity  Interagency  Memorandum 
of  Agreement,  Correctior 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correction. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
published  in  the  Federal  Register  on 


May  11,  2000,  a  docvunent  approving 
the  transportation  conformity  rule 
submitted  by  the  Alabama  Department 
of  Environmental  Management  for  the 
State  of  Alabama.  The  rule  is  being 
clarified  and  corrected  to  remove  a 
sentence  that  was  inadvertently 
included  in  the  Federal  Register 
document. 

DATES:  This  correction  is  effective  on 
July  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042. 
sheckler.kell\'@epa.f;ov 

SUPf.  £MEN'a««   nforma'ion:  The  May 
11,  2000,  (65  FR  30358-30362) 
rulemaking  included  a  statement  in  the 
first  full  paragraph  in  the  first  column 
on  page  30360  that  reads  "The  MOA  is 
enforceable  against  the  parties  by  their 
consent  in  the  MOA  to  allow  the 
Attorney  General  for  the  State  of 


Alabama  to  sue  any  or  all  of  the 
agencies  for  specific  performance  of 
other  relief  on  behalf  of  the  citizens  of 
Alabama  in  parren  patrial."  The  Federal 
requirements  for  conformity  do  not 
require  that  the  Attorney  General  for  a 
state  have  this  legal  authority.  Since  the 
State  of  Alabama's  submittal  does  not 
contain  any  such  provisions  for  the 
Alabama  Attorney  General,  the 
preamble  language  is  amended  to  delete 
this  sentence  in  its  entirety. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b){B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 


Federal  Register /Vol.  65,  No.  137 /Monday,  July  17.  2000 /Rules  and  Regulations  43995 


without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  the  preamble  language  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  uimecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
.\ugust  10,  1999).  This  rale  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant.  This 
("orrection  action  does  not  involve 
technical  standards;  thus  the 
requirements  of  section  12(d)  of  the 
relational  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  mle  also 
does  not  involve  special  consideration 
of  enviroiunental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  Febmary  16,  1994).  In 
issuing  this  mle,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
i'^gal  standard  for  affected  conduct,  as 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729,  Febraary  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
I'Attorney  General's  Supplemental 


Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rale  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rale  may  take  effect,  the 
agency  promulgating  the  rale  miist 
submit  a  rule  report,  which  includes  a 
copy  of  the  rale,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  July  17, 
2000.  EPA  vdll  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  correction  to 
the  identification  of  plan  for  Alabama  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Dated:  Jime  30,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-18024  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6560-5CM> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2.  15.  90  and  95 

[ET  Docket  No.  99-255;  PR  Docket  No.  92- 
235:  FCC  00-211] 

Wireless  Medical  Telemetry  Se'^vice 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rale. 

SUMMARY:  This  docvunent  allocates  new 
spectrum  and  establishes  rales  for  a 
Wireless  Medical  Telemetry  Service 
(WMTS)  that  allows  potentially  life- 
critical  equipment  to  operate  on  an 
interference-protected  laasis.  Medical 
telemetry  equipment  is  used  in 
hospitals  and  health  care  facilities  to 
transmit  patient  measurement  data. 


such  as  pulse  and  respiration  rates  to  a 
nearby  receiver,  permitting  greater 
patient  mobility  and  increased  comfort. 
This  action  wall  increase  the  reliability 
of  medical  telemetry  equipment. 
DATES  EFFECTIVE:  October  16.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Van  Tuyl,  Office  of  Engineering 
and  Technology.  (202)  418-7506. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  ET  Docket  99-255  and  PR 
Docket  92-235,  FCC  00-211.  adopted 
Jime  8,  2000,  and  released  June  12, 
2000.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  12th  Street, 
SW,  Washington,  DC,  and  also  may  be 
purchased  &"om  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800. 
1231  20th  Street,  NW,  Washington,  DC 
20036. 

Summary  of  the  Report  and  Order 

1.  The  Report  and  Order  establishes  a 
new  Wireless  Medical  Telemetry 
Service  (WMTS)  which  will  enhance  the 
ability  of  health  care  providers  to  offer 
high  quality  and  cost-effective  care  to 
patients  with  acute  and  chronic  health 
care  needs.  This  action  addresses 
consumer  concerns  that  medical 
telemetry  devices  are  increasingly  at 
risk  of  harmful  interference  due  to  more 
extensive  use  of  spectnun  resources  by 
other  applications.  The  Commission 
allocates  14  Megahertz  (MHz)  to  WMTS 
on  a  primary  basis,  which  will  allow 
potentially  life-critical  medical 
telemetry  equipment  to  operate  on  an 
interference-protected  basis.  The 
Commission  also  adopts  service  riiles 
for  WMTS  that  "license  by  rule"  to 
minimize  regulatory  procedures  to 
facilitate  rapid  deployment.  Medical 
telemetry  equipment  is  used  in 
hospitals  and  health  care  facilities  to 
transmit  patient  measurement  data, 
such  as  pulse  and  respiration  rates  to  a 
nearby  receiver,  permitting  greater 
patient  mobility  and  increased  comfort. 
As  this  service  permits  remote 
monitoring  of  several  patients 
simultaneously  it  could  also  potentially 
decrease  health  care  costs.  The 
Commission's  action  Vkill  impm^^e  the 
reliability  of  this  vital  service. 

2.  In  the  Notice  of  Proposed  Rule 
Making  (NPRM),  64  FR  41891,  August  2, 
1999,  in  this  proceeding,  we  proposed 
to  allocate  spectrum  where  medical 
telemetry  equipment  could  operate  on  a 
primar>-  basis.  We  also  proposed  to 
establish  a  new  Wireless  Medical 
Telemetry  Service  (WMTS)  under  part 
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95  of  the  rules.  The  Conunission's 
proposal  was  based  on 
recommendations  provided  by  the 
American  Hospital  Association's  (AHA) 
Medical  Telemetry  Task  Force,  which 
was  established  in  coordination  with 
the  FDA,  in  response  to  the  incidence  of 
interference  to  medical  telemetry 
equipment  from  a  DTV  station. 

Spectrum  Allocation 

3.  We  are  making  available  14  MHz  of 
spectrum  in  three  blocks  located  at  608- 
614  MHz,  1395-1400  MHz,  and  1429- 
1432  MHz  for  wireless  medical 
telemetry.  In  making  available  14  MHz 
of  spectrum,  we  note  that  these  bands 
each  have  significant  constraints,  such 
that  the  entire  allocation  is  unlikely  to 
be  available  in  any  individual  market. 
The  608-614  MHz  band  is  constrained 
as  a  result  of  radio  astronomy  quiet 
zones,  including  some  sites  in  large 
markets,  and  interference  from  adjacent 
TV  channels.  The  remaining  8  MHz  that 
we  are  allocating  is  constrained  by 
adjacent  band  interference  from  high 
power  radars  located  below  1390  MHz 
and  grandfathered  protected  Federal 
sites.  However,  this  allocation  ensures 
that  at  least  6  MHz  is  available  for 
WMTS  in  all  locations,  consistent  with 
the  AHA  needs  assessment,  with  at  least 
some  additional  spectrum  available  to 
accommodate  long  term  needs.  We  note 
that  this  is  in  fact  significantly  less  than 
the  amount  of  spectnun  that  is  currently 
available  to  medical  telemetry  on  an 
unprotected  basis.  However,  we  find 
that  the  benefits  of  a  primary  allocation 
dedicated  to  this  service  compensates 
for  the  reduced  availability  of  spectrum. 
We  wish  to  underscore  that  we  do  not 
anticipate  any  further  allocations  for 
medical  telemetry  devices  and  expect 
manufacturers  and  the  health  care 
conununity  to  ensure  that  this  spectrum 
is  used  efficiently  to  meet  long  term 
needs.  We  also  wish  to  note  that  this 
medical  telemetry  allocation  is  an 
exception  to  the  approach  we  have  been 
taking  toward  more  flexible  allocations 
that  are  not  service  specific.  A  specific 
allocation  is  necessary  in  this  case  to 
protect  the  public  safety  by  providing 
spectrum  where  medical  telemetry 
equipment  can  operate  without 
interference.  Further,  it  will  resolve 
conflicts  that  have  delayed  the  land 
mobile  refarming  and  that  are  affecting 
the  deployment  of  DTV. 

Frequency  Bands 

4.  The  Notice  proposed  the  following 
two  options  for  frequency  bands  to  be 
allocated  to  the  WMTS: 


Option  1 

Option  2 

608-614  MHz 

608-614  MHz 

1395-1400  MHz 

1429-1432  MHz. 

1391-1400  MHz 

The  608-614  MHz  band  corresponds  to 
TV  chaimel  37,  which  is  not  used  for  TV 
stations  and  is  ciurently  reserved  for 
radio  astronomy.  It  is  available  for 
medical  telemetry  under  part  15  of  the 
rules  on  an  unlicensed  basis.  The  other 
proposed  bands  are  former  goveriunent 
bands  that  were  reallocated  for  non- 
government use  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Government  operations  in  those  bands 
may  continue  at  certain  sites  around  the 
coimtry  for  a  number  of  years. 

5.  We  conclude  that  it  is  necessary  to 
allocate  spectnun  where  medical 
telemetry  equipment  can  operate  on  a 
primary  basis.  Based  on  the  record,  we 
also  conclude  that  WMTS's  planned  use 
is  best  accommodated  by  meiking  three 
blocks  of  spectrum  available  in  the  608- 
614  MHz,  1395-1400  MHz.  and  1429- 
1432  MHz  bands.  We  will  coordinate 
the  frequency  allocations  with  Canadian 
and  Mexican  governments  as 
appropriate.  Given  the  low-power 
nature  of  this  equipment,  we  do  not 
anticipate  any  interference  issues  in 
border  areas. 

6.  608-614  MHz.  We  find  the  608-614 
MHz  band  to  be  suitable  for  WMTS 
because,  other  than  radio  astronomy,  it 
is  only  used  for  medical  telemetry  under 
part  15  of  the  rules.  We  also  note  that 
no  commenters  opposed  the  use  of  this 
band.  Accordingly,  we  allocate  this 
band  to  medical  telemetry  equipment  on 
a  co-primary  basis  with  radio 
astronomy.  Operation  of  medical 
telemetry  equipment  in  this  band  must 
not  cause  interference  to  sensitive  radio 
astronomy  operations,  and  users  will  be 
required  to  coordinate  their  operation 
with  radio  astronomy  facilities.  We  note 
that  medical  telemetry  service  providers 
operating  on  608-614  MHz  (television 
channel  37)  currently  must  accept 
adjacent  channel  interference  from 
broadcast  television  stations  operating 
on  channels  36  and  38.  With  this 
allocation,  we  are  not  requiring 
television  broadcasters  to  protect  WMTS 
from  adjacent  band  interference.  We 
believe  that  the  multi-band  approach 
that  we  are  adopting  provides  sufficient 
flexibility  to  WMTS.  WMTS  providers 
can  operate  on  one  of  the  other  bands 
that  we  are  making  available  in 
situations  where  a  hospital  is  in  close 
proximity  to  a  television  station 
operating  on  channels  36  or  38. 
Furthermore,  WMTS  providers  can 
design  equipment  to  provide  sufficient 


protection  from  adjacent  channel 
interference  as  is  current  practice. 

7.  1395-1400  MHz  and  1429-1432 
MHz.  In  addition  to  the  608-614  MHz 
band,  we  are  allocating  the  1395-1400 
MHz  and  1429-1432  MHz  bands  for 
medical  telemetry.  Allocating  the  1395- 
1400  MHz  band  instead  of  the 
alternative  band  we  proposed  will  result 
in  a  4  MHz  greater  frequency  separation 
between  medical  telemetry  and 
government  radars  operating  below 
1385  MHz,  thereby  reducing  the  risk  of 
interference  to  medical  telemetry 
equipment.  We  find  that  the  frequency 
separation  between  the  1395-1400  MHz 
and  the  1429-1432  MHz  bands  will  give 
greater  flexibility  for  medical  telemetry 
by  making  the  bands  more  useful  for 
two-way  communications  than  a  single 
contiguous  band  at  1391-1400  MHz. 

Service  Rules 

8.  We  adopt  service  rules  for  the  new 
Wireless  Medical  Telemetry  Service 
(WMTS).  These  service  rules  only  apply 
to  the  WMTS  that  will  operate  at'608- 
614  MHz,  1395-1400  MHz,  and  1429- 
1432  MHz,  and  not  to  the  current 
medical  telemetry  operations  permitted 
under  parts  15  and  90.  The  rules 
include  licensing  requirements  and 
technical  standards  for  the  equipment, 
as  well  as  a  frequency  coordination 
procedure. 

9.  Definition,  hi  the  NPRM,  64  FR 
41892,  August  2,  1999,  we  proposed  the 
following  definition  for  medical 
telemetry: 

Wireless  medical  telemetry  is  defined 
as  the  measurement  and  recording  of 
physiological  parameters  and  other 
patient-related  information  via  radiated 
bi-  or  unidirectional  electromagnetic 
signals. 

10.  We  agree  that  allowing  bi- 
directional transmissions  could  promote 
the  development  of  more  advanced 
medical  telemetry  equipment  and 
encourage  more  efficient  use  of  the 
spectrum.  The  split  frequency  allocation 
we  are  adopting  in  this  item  was 
selected  in  part  to  facilitate  two-way 
communications.  Accordingly,  we  are 
adopting  a  definition  of  medical 
telemetry  that  will  allow  bi-directional 
transmissions.  We  find  it  uimecessary  to 
exclude  voice  and  video  transmissions 
in  the  definition  for  medical  telemetry. 

1 1 .  Licensing.  There  were  no 
comments  opposing  our  proposal  that 
WMTS  equipment  be  "licensed  by 
rule",  rather  than  requiring  individual 
operators"  licenses.  Individual  licensing 
is  generally  designed  to  give  a  licensee 

a  protected  service  area,  and  thus 
establishes  rights  among  competing 
entities  in  the  same  service.  Operators 
in  the  WMTS  will  not  be  in  competition 
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with  each  other  as  are  pailies  in  other 
radio  services.  The  WMTS  spectrum 
will  be  shared  among  medical  telemetry 
users,  and  there  will  be  no  mutual 
exclusivity  between  users.  In  addition, 
"licensing  by  rule"  will  minimize 
regulatory  procedures  and  thus  facilitate 
deployment.  We  are  therefore  adopting 
our  proposal  that  the  WMTS  exist  as 
one  of  the  Citizen's  Band  services 
contained  in  part  95  of  the  rules  and 
that  the  equipment  used  in  this  service 
be  "licensed  by  rule".  The  Commission 
has  authority  under  Section  307(e)  of 
the  Communications  Act  to  define  the 
citizen's  band  radio  services  and  to 
license  them  by  rule. 

12.  Eligibility.  We  proposed  that  only 
authorized  health  care  providers  be 
eligible  to  operate  transmitters  in  the 
WMTS.  For  the  purpose  of  this  service, 
an  "authorized  health  care  provider" 
would  be  defined  as  (1)  a  physician  or 
other  individual  authorized  under  state 
or  federal  law  to  provide  health  care 
services;  (2)  a  health  care  facility 
operated  by  or  employing  individuals 
authorized  under  state  or  federal  law  to 
provide  health  care  services;  or  (3)  any 
trained  technician  under  the 
supervision  and  control  of  an  individual 
or  health  care  facility  authorized  under 
state  or  federal  law  to  provide  health 
care  services.  We  proposed  to  define  a 
"health  care  provider  facility"  as  a 
hospital  or  other  establishment  that 
offers  services,  facilities  and  beds  for 
use  beyond  a  24  hour  period  in 
rendering  medical  treatment,  and 
organizations  regularly  engaged  in 
providing  medical  services  through 
clinics,  public  health  facilities  and 
similar  establishments,  including 
government  entities  and  agencies  such 
as  Veterans  Administration  Hospitals. 
Health  care  facilities  on  tribal  lands 
would  also  be  included  under  our 
proposed  definition.  A  health  care 
facility  would  not  include  an  ambulance 
or  other  moving  vehicle,  and  this 
definition  would  also  not  allow  home 
use  of  WMTS  equipment.  We  are 
adopting  these  eligibility  definitions  as 
proposed. 

13  Frequency  coordination.  The 
i:nmments  supported  our  proposal  to 
designate  a  frequency  coordinator  to 
maintain  a  database  of  all  WMTS 
equipment  identified  by  location, 
operating  frequency,  emission  type  and 
output  power  .NTIA  notes  that  a 
frequency  coordinator  would  facilitate 
band  sharing  between  hospitals  and  the 
remaining  government  operations  at 
protected  sites.  .Accordingly,  we  are 
cidoptine  the  proposal  to  designate  a 
frequency  coordinator  to  maintain  a 
database  of  WMTS  equipment.  Without 
a  database,  there  would  be  no  record  of 


WMTS  usage  because  WMTS 
transmitters  will  not  be  individually 
licensed.  The  database  will  provide  a 
record  of  the  fi-equencies  used  by  each 
facility  or  device  to  assist  parties  in 
selecting  frequencies  to  avoid 
interference.  The  database  will  be  used 
by  eligible  users  and  manufacturers  to 
plan  for  specific  frequency  use  within  a 
geographic  area,  especially  where 
numerous  WMTS  operations  may  occur. 

14.  The  frequency  coordinator  will 
not  be  a  decision  maker  as  to  which 
frequency  should  be  used.  Rather,  the 
coordinator  will  notify  users  of  potential 
frequency  conflicts,  and  users  should  be 
able  to  resolve  any  conflicts  among 
themselves.  We  expect  that  there  will  be 
few  conflicts  between  users  of  WMTS 
equipment  due  to  its  low  operating 
power,  but  the  Commission  will  make 
the  final  decision  on  a  case-by-case 
basis  in  disputes  between  users,  if 
necessary.  The  coordinator  must  be 
familiar  with  the  medical  telemetry  user 
community,  and  must  make  its  services 
available  to  all  parties  on  a  first-come, 
first-served  and  non-discriminatory 
basis.  The  frequency  coordinator  must 
be  willing  to  serve  a  five-year  term, 
which  could  be  renewed  by  the 
Commission.  In  the  event  that  a 
frequency  coordinator  does  not  wish  to 
continue  at  the  end  of  its  term,  it  will 
have  to  transfer  its  database  to  another 
designated  entity. 

15.  The  NPRM,  64  FR  41892,  August 
2,  1999,  asked  for  comments  on  the 
following  questions  about  the  frequency 
coordinator:  (1)  any  other  qualifications 
that  a  frequency  coordinator  must  have, 
(2)  whether  a  single  entity  or  multiple 
entities  should  be  designated  as 
frequency  coordinator(s),  (3)  how  the 
frequency  records  could  be  maintained 
with  multiple  coordinators,  and  (4) 
whether  we  should  limit  the  fees  the 
frequency  coordinator(s)  can  charge. 

16.  Several  entities  expressed  an 
interest  in  being  a  frequency  coordinator 
for  WMTS.  In  the  past  the  Conunission 
has  tried,  where  appropriate,  to 
introduce  market  forces  into  the 
frequency  coordination  process. 
Therefore,  rather  than  adopt  a 
Commission  rule  restricting  database 
management  of  W^MTS  spectrum  to  a 
single  coordinator,  we  will  leave  the 
ultimate  decision  on  the  munber  of 
coordinators  up  to  the  Commission's 
Wireless  Telecommunications  Bureau 
(WTB).  WTB  afready  has  delegated 
authority  to  select  frequency 
coordinators  in  the  services  it 
administers.  WTB  will  announce  its 
coordination  selection  procedures  in  a 
Public  Notice  in  the  near  futiue.  We 
have  not  found  it  necessary  to  set  limits 
on  the  fees  charged  by  coordinators  in 


other  services,  and  we  have  no  reason 
to  believe  that  fee  limits  will  be 
necessary  in  the  WMTS.  Accordingly, 
we  will  allow  the  designated 
coordinator  to  set  the  fee  structure  as 
necessary  to  recoup  costs. 

17.  The  NPRM,  64  FR  41892,  August 
2,  1999,  proposed  that  certain 
information  be  submitted  to  the 
frequency  coordinator  for  inclusion  on 
the  database,  including: 

(1)  Freauency  rangels)  used 

(2)  Modulation  scneme  used 

(3)  Effective  radiated  power 

(4)  Number  of  transmitters  in  use  at 
the  health  care  facility  at  the  time  of 
registration 

(5)  Legal  name  of  the  authorized 
health  care  provider 

(6)  Location  of  transmitter 
(coordinates,  street  address,  building) 

(7)  Point  of  contact  for  the  authorized 
health  care  provider. 

We  find  that  including  the  equipment 
manufacturer  and  model  number  in  the 
database  could  be  useful  for  helping  the 
frequency  coordinator  and  users  in 
determining  the  interference  potential  of 
WMTS  equipment.  This  information 
could  £dso  assist  the  Commission  or  the 
FDA  in  locating  certain  devices  in  the 
event  a  question  of  compliance  with  the 
rules  arose.  Accordingly,  we  will 
specify  that  the  equipment 
manufacturer  and  model  mmiber  be 
submitted  to  the  frequency  coordinator 
for  inclusion  on  the  database.  Much  of 
the  other  information  (fax  numbers,  e- 
mail  addresses,  assigned  frequencies 
and  occupied  bandwidth)  simply 
represents  a  more  detailed  description 
of  the  information  we  proposed.  We 
agree  with  these  recommendations  and 
are  including  them  in  the  final  rules.  We 
recognize  that  including  the  name  of  the 
health  care  provider  and  point  of 
contact  in  the  database  could  possibly 
make  that  information  available  to 
commercial  entities.  However,  we  find 
that  this  information  is  necessary  to 
allow  the  coordinator  and  parties  using 
the  WMTS  to  contact  other  users  to 
verify  information  and  resolve  potential 
conflicts.  Thus,  we  will  require  the 
name  of  the  health  care  provider  and  a 
point  of  contact  to  be  included  on  the 
database.  Including  this  information 
should  not  raise  issues  of  privacy  of 
patient  information,  because  the 
database  will  not  contain  thr  ^  atient 
names  or  other  patient  iden:  ific^tion 
information. 

18.  We  find  that  requiring  periodic 
equipment  registration  renewals  from 
heedth  care  providers  to  be  an 
unnecessary  burden.  Most  hospitals 
would  find  it  difficult  to  remember  to 
renew  their  registrations  after  five  years 
have  passed,  and  requiring  coordinators 
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to  send  out  periodic  renewal  notices 
and  process  renewal  applications  could 
significantly  increase  their  workload. 
However,  we  will  not  preclude 
coordinators  from  verifying  the 
continued  use  of  registered  equipment 
on  an  "as  needed"  basis,  such  as  when 
the  database  shows  a  conflict  between  a 
registered  user  and  a  new  user. 
Accordingly,  we  are  adopting  our 
proposal  that  equipment  registrations 
will  remain  vedid  until  the  health  care 
provider  requests  cancellation. 
Restricting  access  to  the  database  to 
certain  parties  would  be  difficult  and 
biu-densome  for  the  coordinator  because 
the  coordinator  would  have  to  verify 
that  each  and  every  party  accessing  the 
database  has  a  need  for  the  information 
that  is  related  to  health  care.  Such 
restrictions  could  make  it  difficult  for 
parties  with  legitimate  needs  for 
information  to  view  the  database.  We 
therefore  find  that  the  database  should 
be  open  to  all  parties. 

19.  Permissible  communications.  We 
proposed  that  the  WMTS  could  be  used 
for  all  types  of  communications,  except 
for  voice  or  video  transmissions.  We 
proposed  to  exclude  these  types  of 
transmissions  because  we  were 
concerned  that  video  could  occupy  a 


significant  portion  of  the  spectrum 
allocated  to  the  WMTS,  and  that 
allowing  voice  transmissions  could 
encourage  the  equipment  to  be  used  as 
a  form  of  wireless  intercom. 

20.  We  find  that  the  transmission  of 
waveform  information  such  as 
electrocardiograms  (ECGs)  is  within  the 
intended  purpose  of  the  WMTS,  which 
is  to  transmit  vital  patient  data. 
Accordingly,  we  will  permit  the 
transmission  of  waveform  information 
in  the  WMTS.  However,  allowing  the 
general  purpose  use  of  video  in  the 
WMTS  could  potentially  result  in  video 
occupying  a  large  portion  of  the 
available  spectrum.  This  is  a  greater 
concern  initially  because  portions  of  the 
WMTS  spectnun  will  be  unavailable  for 
a  number  of  years  in  parts  of  the  country 
due  to  grandfathered  government 
operations.  We  are  not  persuaded  that 
there  is  currently  a  need  for  voice 
capabilities  in  telemetry  equipment,  and 
we  reiterate  our  concern  that  allowing 
such  capabilities  could  encourage  use  of 
the  equipment  for  other  than  its 
intended  purpose  of  transmitting  patient 
data.  Accordingly,  we  will  prohibit 
voice  and  video  transmissions  in  the 
WMTS  at  this  time,  but  we  may  revisit 


the  issue  at  a  later  date  after  government 
operations  cease  in  the  WMTS  bands. 

21.  Technical  Standards.  We 
proposed  only  minimal  technical 
standards  for  WMTS  equipment  to  give 
manufacturers  the  flexibility  to  develop 
different  applications  for  medical 
telemetry.  We  did  not  propose  a  specific 
channelization  scheme  for  the  1395- 
1400  MHz  and  1429-1432  MHz  bands. 
However,  to  prevent  users  from 
monopolizing  the  608-614  MHz  band, 
we  proposed  that  equipment  using 
broadband  technologies,  such  as  spread 
spectrum,  be  capable  of  operating  on 
channels  of  1.5  MHz  each,  up  to  a 
maximum  of  6  MHz.  Such  equipment 
would  operate  on  the  minimum  number 
of  channels  necessary,  and  must  have 
the  capability  of  being  "throttled  back" 
so  it  will  occupy  as  little  as  one  1.5  MHz 
channel,  if  necessary,  to  allow  multiple 
users  to  share  that  band.  There  were  no 
objections  to  the  proposed  requirement 
on  maximum  channel  usage  in  the  608- 
614  MHz  band,  so  we  are  adopting  this 
requirement  which  will  allow  the 
WMTS  spectrum  to  be  used  more 
efficiently. 

22.  We  proposed  the  following  field 
strength  limits  for  transmitters  in  the 
WMTS. 


Frequency  band 

Maximum  field  strength 

Measurement  distance 

Measurement  bandwidth 

Detector  function 

608-614  MHz 
1395-1400  MHz 
1429-1432  MHz 

200  mV/m 
740  mV/m 
740  mV/m 

3  meters 
3  meters 
3  meters 

120+/-20kHz 
1  MHz 
1  MHz 

CISPR  QP. 

Average. 

Average. 

23.  We  proposed  the  same  out-of-band 
field  strength  limits  for  transmitters  in 
the  WMTS  bands  that  are  used  for  most 
intentional  radiators  under  part  15  of 
the  rules.  We  have  found  those  limits  to 
be  effective  at  confroUing  interference. 
There  were  no  objections  to  applying 
the  part  15  out-of-band  emission  limits 
to  WMTS  equipment,  and  we  are 
adopting  them. 

24.  Protection  of  other  existing 
services.  The  WMTS  must  not  cause 
interference  to  radio  astronomy 
operations,  and  to  certain  grandfathered 
government  operations.  We  are  therefore 
adopting  rules  requiring  the 
coordination  of  WMTS  operations  in  the 
608-614  MHz  band  with  radio 
astronomy  operations,  which  are  the 
same  as  the  coordination  requirements 
currently  found  in  part  15.  The  rules 
also  require  operators  in  the  1395-1400 
MHz  and  1429-1432  MHz  bands  to 
protect  certain  government  operations. 
Finally,  parties  using  WMTS  equipment 
should  be  aware  that  the  operation  of 
fransmitters  in  close  proximity  to 
medical  equipment  could  cause 


interference  to  the  operation  of  the 
medical  equipment.  The  rules  provide  a 
warning  to  this  effect,  which  is  the  same 
warning  found  in  part  15. 

25.  RF  Safety.  We  do  not  currently 
require  the  routine  evaluation  of 
medical  telemetry  equipment  for 
compliance  with  the  radiofrequency 
(RF)  radiation  safety  guidelines  in  our 
rules  due  to  the  low  power  of  the 
equipment.  The  NPRM,  64  FR  41892, 
August  2,  1999  did  not  propose  to 
require  RF  safety  measurements  for 
WMTS  equipment  because  such 
equipment  would  also  operate  at 
relatively  low  power  levels. 

26.  Our  rules  for  RF  safety  classify 
equipment  into  two  categories:  (1) 
mobile  devices,  which  normally  operate 
with  at  least  a  20  centimeter  separation 
from  the  radiating  element  to  the  body 
of  the  user  or  a  nearby  person  ,  and  (2) 
portable  devices,  which  normally 
operate  with  less  than  a  20  centimeter 
separation  from  the  radiating  element  to 
the  body  of  the  user.  Based  upon  our 
analysis,  we  agree  that  portable  WMTS 
equipment  could  possibly  exceed  the  RF 


safety  guidelines  in  our  rules. 
Accordingly,  we  will  require  routine 
environmental  evaluation  for  RF 
exposure  of  portable  WMTS  equipment 
prior  to  equipment  authorization  or  use. 
We  expect  that  the  majority  of  WMTS 
equipment  will  be  classified  as 
"portable"  because  medical  telemetry 
transmitters  are  typically  worn  on  the 
body.  However,  we  realize  that  there 
may  be  some  applications  where  the 
transmitter  is  separated  from  the  body 
by  more  than  20  centimeters,  such  as  a 
unit  mounted  on  a  bed  or  incorporated 
within  a  separate  device.  Consistent 
with  the  RF  safety  requirements  for 
other  services,  mobile  WMTS 
equipment  will  be  categorically 
excluded  from  routine  environmental 
evaluation  because  WMTS  equipment 
complying  with  the  technical 
requirements  we  are  adopting  will 
operate  with  an  effective  radiated  power 
(ERP)  of  less  than  1.5  watts,  which  is  the 
threshold  for  the  exclusion  of 
equipment  operating  below  1.5  GHz. 

27.  Equipment  authorization 
requirement.  The  NPRM,  64  FR  41892, 
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August  2,  1999  proposed  authorizing 
WMTS  transmitters  through  the 
Declaration  of  Conformity  (DoC) 
procedure  in  part  2  of  the  rules.  DoC  is 
a  manufactiu-er's  self-approval 
proced\u-e  where  the  equipment  is 
tested  to  ensure  it  complies  with  the 
Commission's  technical  steuidards,  and 
may  then  be  marketed  without  an 
approval  by  the  Commission. 

28.  The  certification  procedure 
requires  the  manufacturer  to  file 
electronically  a  test  report  showing  the 
equipment  complies  with  the  rules 
along  with  other  supporting 
documentation  to  the  Commission  or  to 
a  designated  Telecommunication 
Certification  Body  (TCB).  The 
equipment  may  not  be  marketed  until 
an  approval  has  been  received  from  the 
Commission  or  a  TCB.  Upon  further 
consideration,  we  agree  that 
certification  is  the  appropriate 
authorization  procedure  for  WMTS 
equipment.  WMTS  equipment  involves 
new  technologies,  and  the  majority  will 
be  subject  to  routine  enviroiunental 
evaluation  for  RF  safety.  Requiring 
certification  is  consistent  with  the 
actions  we  have  teiken  in  similar  cases, 
such  as  the  Medical  Implant 
Communication  Service  (MICS)  in  part 
95.  However,  we  note  that  procedures 
for  making  the  RF  exposure 
measurements  are  currently  under 
development.  When  such  procedures 
are  developed,  we  may  consider 
relaxing  the  certification  requirement 
for  medical  telemetry  equipment. 

Transition  Provisions 

29.  Equipment  authorization.  We 
proposed  that  all  new  medical  telemetr\' 
equipment  that  receives  an  equipment 
authorization  starting  two  years  after  the 
adoption  of  final  rules  must  operate  in 
the  newly  authorized  frequency  bands. 
Two  years  is  a  reasonable  timetable  for 
requiring  manufacturers  to  produce 
equipment  to  operate  in  the  new  bands. 
Based  on  the  comments  received,  we  are 
confident  that  manufacturers  will  be 
able  to  meet  this  deadline.  We  decline 
to  allow  equipment  approved  after  that 
deadline  to  have  the  capability  of 
operating  in  the  current  part  15  and  part 
90  bands.  Our  goal  in  this  proceeding  is 
to  not  only  provide  spectrum  where 
medical  telemetry  he  Commission  has 
taken,  such  as  the  freeze  in  the  450—470 
MHz  band  and  the  requirement  for  DTV 
stations  to  notify  nearby  health  care 
facilities,  affect  other  parties.  We 
therefore  wish  to  encourage  medical 
telemetry  users  to  migrate  out  of  the 

c  urrent  frequency  bands  and  into  the 
new  frequency  bands.  Allowing  the 
development  of  new  equipment  that  can 
operate  in  the  old  bands  aifter  the 


transition  date  would  discourage  the 
eventual  migration  to  the  new  bands. 

30.  Grandfathering.  Requiring  the 
replacement  of  functional  medical 
telemetry  systems  that  are  not  subject  to 
interference  would  be  an  unnecessary 
financial  burden  on  hospitals. 
Accordingly,  we  will  permit  medical 
telemetry  equipment  that  has  received 
an  equipment  authorization  to  operate 
in  current  part  15  and  part  90  bands 
prior  to  the  two  year  transition  date  to 
be  manufactured,  imported,  marketed 
and  operated  without  a  cutoff  date.  This 
action  will  ensiu-e  that  manufactiuers 
will  be  able  to  make  replacement  parts 
for  systems  operating  in  the  old  bands, 
and  that  hospitals  will  be  permitted  to 
operate  thefr  existing  systems  as  long  as 
possible  until  replacement  is  necessary 
due  to  age  or  interference  concerns. 

31.  Existing  equipment  registration. 
We  find  it  uiilikely  that  a  complete 
database  of  all  part  15  and  part  90 
medical  telemetry  transmitters  could  be 
developed  prior  to  the  transition  to  the 
new  frequency  bands.  However,  placing 
even  some  transmitters  in  a  database 
could  possibly  assist  parties  in  avoiding 
cases  of  interference.  We  therefore  have 
no  objection  to  allowing  the  voluntary 
registration  of  existing  part  15  and  part 
90  medical  telemet^^'  devices.  The  rules 
we  are  adopting  allow  frequency 
coordinators  to  process  voluntary 
requests  to  register  equipment  operating 
under  parts  15  and  90. 

450-470  MHz  Freeze 

32.  In  1995,  the  Commission  adopted 
changes  to  part  90  of  the  rules  to  allow 
more  efficient  use  of  the  spectrum  for 
land  mobile  services.  These  changes 
permitted  high  power  operations  on 
chaimels  in  the  450-470  MHz  band. 
However,  under  the  new  channeling 
scheme,  high-power  primary'  users  of 
the  band  would  be  able  to  operate  on 
the  same  frequencies  used  for  medical 
telemetry  equipment.  This  could 
possibly  result  in  interference  to 
medical  telemetry'  equipment.  For  this 
reason,  on  August  11,  1995,  the 
Commission  placed  a  freeze  on  the 
filing  of  applications  for  high  power 
operation  in  the  450-^70  MHz  band  on 
the  12.5  kHz  offset  channels. 

33.  450-460  MHz  band  freeze.  On 
October  20,  1999,  the  Commission 
issued  a  public  notice  asking  parties 
operating  medical  telemetry  equipment 
in  the  450—460  MHz  band  to  provide 
certain  information  to  the  Commission. 
We  received  responses  from  25  parties 
around  the  country  operating  in  this 
band.  The  majority  of  these  users  were 
operating  a  small  number  of  devices  on 
a  limited  number  of  frequencies  around 
457  and  458  MHz.  Based  on  the  limited 


usage  of  the  450-460  MHz  band  for 
medical  telemetry,  we  find  that  the 
freeze  on  high-power  land  mobile 
applications  in  the  450—460  MHz  band 
can  be  lifted.  Accordingly,  the  Wireless 
Telecommunications  Bureau  will  issue 
a  public  notice  aimouncing  the  lifting  of 
the  freeze  in  this  band  in  the  near 
future. 

34.  460-470  band  freeze.  We  find  that 
a  five-year  transition  period  is  longer 
than  is  necessary  to  prepare  for  the 
lifting  of  the  freeze  in  the  460-470  MHz 
band.  The  freeze  was  announced  almost 
five  years  ago.  so  hospitals  have  been  on 
notice  that  they  may  eventually  have  to 
change  frequencies.  Equipment  is 
already  available  to  operate  in  the  608- 
614  MHz  band  we  are  allocating  in  this 
proceeding,  and  equipment  to  operate  in 
the  other  bands  allocated  in  this 
proceeding  should  become  available 
over  the  next  two  years.  Five  more  years 
should  not  be  required  for  hospitals  to 
make  the  transition.  We  will  therefore 
lift  the  freeze  on  high  power  land 
mobile  application  in  the  460—470  MHz 
band  within  three  years  from  the 
effective  date  of  final  rules  in  this 
proceeding. 

35.  The  NPRM,  64  FR  41892,  August 
2,  1999,  did  not  propose  to  preclude 
medical  telemetry  equipment  from 
operating  in  the  ISM  bands  under  part 
15  because  only  a  small  number  of 
devices  operate  under  these  provisions. 
Therefore,  there  is  not  the  same 
potential  for  a  large  number  of  cases  of 
interference  to  medical  telemetry 
equipment  in  these  bands  as  there  is  for 
medical  telemetr>'  equipment  operating 
in  the  TV  and  FLJvlR  bands.  We  expect 
that  the  majority  of  medical  telemetry 
equipment  manufacturers  will  design 
equipment  for  the  new  bands  allocated 
in  this  proceeding,  and  that  only  a  small 
number  of  devices  will  continue  to  use 
the  ISM  bands.  There,  we  will  continue 
to  allow  medical  telemetry  equipment  to 
operate  in  the  ISM  bands  under  part  15. 
While  such  operation  will  be 
permissible,  manufacturers  and  users 
are  cautioned  that  equipment  operating 
in  these  bands  has  no  protection  from 
interference  from  ISM  equipment 
operating  under  part  18  of  the  rules  or 
other  low  power  transmitters  operating 
under  part  15  of  the  rules. 

36.  Pursuant  to  sections  4(1),  11,  301. 
302,  303(e),  303(f),  303(r)  304,  307  and 
332(b)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i),  161, 
301,  302.  303(3),  303(f).  303(r),  304,  307 
and  332(b). 
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Final  Ke'-juiatory  Flexibility  Analysis 

37.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA), '  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making,  Amendment  of 
parts  2  and  95  of  the  Commission's 
Rules  to  Establish  a  Wireless  Medical 
Telemetry  Service.  ^  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Notice,  including 
comment  on  the  IRFA.  The  comments 
received  are  discussed  below.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  confonns  to  the  RFA.  ^ 

A.  Need  for,  and  Objectives  of,  the 
Report  and  Order 

38.  Medical  telemetry  equipment 
currently  operates  on  an  unlicensed 
basis  on  certain  unused  TV  channels 
under  part  15  of  the  rules,  and  on  a 
secondary  basis  to  private  land  mobile 
services  in  the  450-470  MHz  band 
imder  part  90  of  the  rules.  With  the 
transition  to  digital  TV  service,  both  full 
power  and  low-power  TV  stations  may 
begin  operating  on  some  of  the  vacant 
chaimels  used  by  medical  telemetry 
equipment.  In  addition,  the  new 
chaimelization  scheme  being 
implemented  in  the  450—470  MHz  band 
will  allow  high-power  operation  on  the 
channels  currently  reserved  for  low- 
power  use  where  medical  telemetry 
equipment  operates.  Both  of  these 
changes  could  result  in  severe 
interference  to  medical  telemetry 
equipment.  The  rules  adopted  in  the 
Report  and  Order  allocate  new 
frequency  bands  where  medical 
telemetry  equipment  can  operate  on  a 
primary  basis  without  receiving 
interference. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

39.  There  were  no  timely  filed 
comments  in  response  to  the  IRFA.  The 
Office  of  Advocacy,  U.S.  Small  Business 
Administration  (SB A)  filed  "reply 
comments"  after  the  conunent  deadline, 
but  prior  to  the  reply  comment 
deadline.  Because  they  do  not  respond 
to  comments  on  the  IRFA,  th«y  are  in 
fact  untimely  filed  comments. 
Nevertheless,  we  will  address  the  issues 
raised  by  the  SBA. 


1  See  5  use.  603.  The  RFA.  see  5  U.S.C.  601  at 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  no  Stat.  847  (1996)  (CWAAA).  Title  U  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA)! 

2  See  Notice  of  Proposed  Rule  Making  in  ET 
Docket  99-255,  64  FR  41891.  41896  (August  2, 
1999). 

'Seesa.S.C.  604. 


40.  The  SBA  claims  two  deficiencies 
on  the  part  of  the  Commission  in  this 
proceeding.  First,  SBA  states  that  the 
NPRM  did  not  consider  the  impact  of 
the  proposed  rules  on  small 
businesses.  ■•  Second,  SBA  states  that  the 
IRFA  does  not  describe  the  impact  of 
the  rules  on  small  businesses  and  does 
not  provide  significant  alternatives 
designed  to  minimize  this  impact.  ^ 

41.  We  believe  SBA  is  clearly  in  error 
on  the  first  point.  The  RFA  only 
requires  agencies  to  provide  an  analysis 
of  the  impact  of  the  proposed  rules  on 
small  businesses  in  the  IRFA.  ^  There  is 
no  requirement  in  the  RFA  to  provide 
such  an  analysis  in  the  NPRM,  which 
would  unnecessarily  duplicate  the 
analysis  in  the  IRFA.  Thus  we  reject 
SBA's  first  claim. 

42.  We  disagree  with  SBA  on  the 
second  point  as  well.  The  RFA  requires 
the  Commission  to  provide  an  analysis 
that  discusses  significant  alternatives 
such  as  (1)  the  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities.  ^  These  are 
merely  examples  of  the  type  of 
information  that  should  be  included; 
this  list  is  not  a  rigid  checklist.  The 
IRFA  included  with  the  NPRM  in  this 
proceeding  did  in  fact  include  an 
analysis  of  the  type  required  by  the 
RFA.  Specifically,  it  discussed  the 
simplified  compliance  and  reporting 
requirements  we  considered  to 
minimize  the  impact  of  the  rules  on 
small  businesses.  We  considered  the 
effect  on  small  business  from  the  outset 
and  made  the  rules  apply  equally  to  all 
parties.  Thus,  we  consider  the  IRFA  in 
this  proceeding  to  be  adequate.  We 
further  note  that  no  other  parties  had 
any  objections  to  the  IRFA  or 
considered  it  to  be  inadequate. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

43.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted. ^  Under 


the  RFA,  small  entities  may  include 
small  organizations,  small  businesses, 
and  small  governmental  jurisdictions.  5 
U.S.C.  601(6).  The  RFA,  5  U.S.C.  601(3), 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632.  A  small  business  concern  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

44.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  RF  Equipment 
Manufactiuers.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  manufactiuers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business."  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities. '°  Therefore,  we  believe 
that  many  of  the  companies  that 
manufacture  RF  equipment  would 
qualify  as  small  entities. 

45.  According  to  the  SBA's 
regulations,  nursing  homes  and 
hospitals  must  have  annual  gross 
receipts  of  $5  million  or  less  in  order  to 
qualify  as  a  small  business  concern.  13 
CFR  121.201.  There  are  approximately 
11,471  nursing  care  firms  in  the  nation, 
of  which  7,953  have  annual  gross 
receipts  of  $5  million  or  less."  There 
are  approximately  3,856  hospital  firms 
in  the  nation,  of  which  294  have  gross 
receipts  of  $5  million  or  less.  Thus,  the 
approximate  number  of  small  confined 
setting  entities  to  which  the 
Conunission's  new  rules  will  apply  is 
8,247. 


*  See  SBA  comments  at  1-2. 
'  See  SBA  comments  at  2-3. 
"See  5  U.S.C.  603(a). 
'  See  5  U.S.C.  603(c). 
•Sees  t/.S.C.  e03(b)(3). 


9See  13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  3663. 

'"See  U.S.  Department  of  Commerce,  1992 
Census  of  Transportation.  Communications  and 
Utilities  (issued  May  1995),  SIC  category  3663. 

"See  Small  Business  Administration  Tabulation 
File,  SBA  Size  Standards  Table  2C.  January  23, 
1996.  SBA,  Standard  Industrial  Code  (SIC) 
categories  8050  (Nursing  and  Personal  Care 
Facilities)  and  8060  (Hospitals).  (SBA  Tabulation 
File) 
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D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

46.  WMTS  equipment  will  be 
authorized  through  the  certification 
procedure.  The  certification  procedure 
requires  the  manufacturer  to  file 
electronically  a  test  report  showing  the 
equipment  complies  with  the  rules 
along  with  other  supporting 
documentation  to  the  Commission  or  to 
a  designated  Telecommunication 
Certification  Body  (TCB).  The 
equipment  may  not  be  marketed  or 
operated  until  an  approval  has  been 
received  fi-om  the  Commission  or  TCB. 
This  is  the  same  process  adopted  by  the 
Commission  for  the  Medical  Implant 
Communication  Service  {MICS).'^  We 
are  requiring  that  all  parties  including 
small  businesses  have  their  equipment 
approved  though  the  certification 
procedure  because  of  concerns  over 
radio&'equency  radiation  safety. 

47.  Parties  operating  the  equipment 
will  not  be  required  to  obtain  an 
individual  operator's  license  from  the 
Commission,  but  they  will  have  to 
register  with  a  frequency  coordinator 
designated  by  the  Commission.  The 
Commission  may  designate  multiple 
coordinators  to  provide  competition  to 
keep  costs  at  a  minimum.  The 
information  submitted  to  the  frequency 
coordinator  will  be: 

(1)  Specific  frequencies  or  frequency 
range(s)  used; 

(2)  Modulation  scheme  used 
(including  occupied  bandwidth); 

(3)  Effective  radiated  power; 

(4)  Number  of  transmitters  in  use  at 
the  health  care  facility  as  of  the  date  of 
registration  (including  manufacturer 
name(s)  and  model  numbers); 

(5)  Legal  name  of  the  authorized 
health  care  provider; 

(6)  Location  of  transmitter 
(coordinates,  street  address,  building); 

(7)  Point  of  contact  for  the  authorized 
health  care  provider  (name,  title,  office, 
phone  number,  fax  number,  e-mail 
address). 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered. 

48.  We  are  not  requiring  individual 
operators'  licenses  for  equipment  in  the 
WMTS.  Instead,  the  equipment  will  be 
"licensed  by  rule",  meaning  that  users 
are  permitted  to  operate  WMTS 
equipment  that  complies  with  rules 
without  the  need  to  apply  for  a  license 
from  the  Commission.  Licensing  by  rule 
benefits  small  businesses  by  eliminating 
the  expense  and  delays  that  would 


"  See  para.  53.  supra. 


result  if  parties  were  required  to  obtain 
individual  operators'  licenses. 

49.  New  equipment  for  the  WMTS 
will  not  have  to  operate  in  the  newly 
allocated  frequency  bands  until  two 
years  after  the  effective  date  of  the  new 
rules.  This  will  allow  sufficient  time  for 
manufacturers  to  develop  equipment  for 
the  new  bands,  thus  reducing  the 
development  costs  for  small  businesses. 
We  are  also  allowing  equipment  in  the 
old  fi'equency  bands  that  has  received 
an  equipment  authorization  before  the 
two  year  transition  date  to  be 
manufactiu^d,  imported,  marketed  and 
operated  without  a  cutoff  date.  This  will 
ensure  that  replacement  parts  are 
available  for  existing  telemetry  systems 
and  that  hospitals  will  be  able  to  use 
their  existing  systems  ^s  long  as 
possible  before  replacement  is  required, 
thus  reducing  expenses  for  small 
businesses. 

50.  There  is  currently  a  freeze  on 
high-power  land  mobile  operations  in 
the  450—470  MHz  band.  The  freeze  was 
put  in  effect  in  1995  to  protect  medical 
telemetry  in  that  band  from  interference. 
We  are  providing  a  three-year  transition 
period  before  lifting  the  freeze  in  the 
460-470  MHz  band.  This  will  assist 
small  businesses  by  providing  adequate 
time  for  medical  telemetry  users  to 
begin  migration  to  the  new  frequency 
bands,  if  necessary.  The  freeze  in  the 
450-460  MHz  band  will  be  lifted  shortly 
after  release  of  this  Order  because  we 

■  have  determined  that  little  medical 
telemetry  equipment  operates  in  this 
portion  of  the  band.  Therefore,  there 
will  be  little  impact  on  small 
businesses. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  the  Report  and 
Order,  Amendment  of  parts  2  and  95  of 
the  Commission's  Rules  to  Establish  a 
Wireless  Medical  Telemetry  Service, 
including  this  FRF  A,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
SBREFA,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Report  and  Order,  including 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA. 

List  of  Subjects 

47  CFR  Part  1 

Reporting  and  recordkeeping 
requirements 

47  CFR  Part  2  and  95 

Communications  equipment. 
Reporting  and  recordkeeping 
requirement. 

47  CFR  Part  15 

Communications  equipment. 


47  CFR  Part  90 

Communications  equipment. 
Emergency  medical  services. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1,2, 
15,  90,  and  95  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i).  154(j). 
155,  225,  303(r),  309  and  325(e). 

2.  Section  1.1307  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§1.1 307    Actions  that  may  have  a 
significant  environmental  effect,  tor  which 
Environmental  Assessments  (EAs)  must  t>e 
prepared. 

***** 

(b)*  *  * 

(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Communications  Services  (PCS),  the 
Satellite  Communications  Services,  the 
General  Wireless  Communications 
Service,  the  Wireless  Communications 
Service,  the  Maritime  Services  (ship 
earth  stations  only)  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
Subpart  H  of  parts  22,  24,  25,  26,27,80, 
and  90  of  this  chapter  are  subject  to 
routine  envfronmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§  2.1091  and  2.1093  of  this  chapter. 
Unlicensed  PCS,  unlicensed  Nil  and 
millimeter  wave  devices  are  also  subject 
to  routine  environmental  evaluation  for 
RF  exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§  15.253(f),  15.255(g),  15.319(i).  and 
15.407(f)  of  this  chapter.  Portable 
transmitting  equipment  for  use  in  the 
Wireless  Medical  Telemetry  Service 
(WMTS)  is  subject  to  routine 
environment  evaluation  as  specified  in 
§§2.1093  and  95.1125  of  this  chapter. 
Equipment  authorized  for  use  in  the 
Medical  Implant  Commimications 
Service  (MICS)  as  a  medical  implant 
transmitter  (as  defined  in  Appendix  1  to 
Subpart  E  of  part  95  of  this  chapter)  is 
subject  to  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization,  as  specified  in 
§  2.1093  of  this  chapter  by  finite 
difference  time  domain  computational 
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modeling  or  laboratory  measurement 
techniques.  Where  a  showing  is  based 
on  computational  modeling,  the 
Commission  retains  the  discretion  to 
request  that  specific  absorption  rate 
measurement  data  be  submitted.  All 
other  mobile,  portable,  and  unlicensed 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  under 
§§  2.1091,  2.1093  of  this  chapter  except 
as  specified  in  paragraphs  (c)  and  (d)  of 
this  section. 


PART  2     FREQUENCY  ALLOCATIONS 
AND  RADiO  TREATY  MATTERS 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302.  303,  307. 
336,  and  337,  unless  otherwise  noted. 

4.  Section  2.106  is  amended  as 
follows: 

a.  Revise  the  entries  for  the  MHz 
bands  of  the  Table  of  Frequency 
Allocations  to  read  as  follows. 


b.  In  the  United  States  (US)  footnotes, 
revise  footnote  US246  and  add  footnotes 
US350,  US351,  and  US352. 

c.  In  the  Government  (G)  footnotes, 
revise  footnotes  G27,  G30,  and  G114. 

The  revisions  and  additions  read  as 
follows: 


§2.10o 

*         • 


'aoie  or  frequency  allocations 
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Unitf.i  stales  (US)  Footnotes 


US246    Except  for  medical  telemetry 
equipment  operating  in  the  band  608- 
614  MHz,  no  stations  shall  be 
authorized  to  transmit  in  the  following 
bands:  608-614  MHz,  1400-1427  MHz, 
1660.5-1668.4  MHz,  2690-2700  MHz, 
4990-5000  MHz,  10.68-10.70  GHz, 
15.35-15.40  GHz,  23.6-24.0  GHz,  31.3- 
31.8  GHz,  51.4-54.25  GHz,  58.2-59.0 
GHz,  64-65  GHz,  86-92  GHz,  100-102 
GHz,  105-116  GHz,  164-168  GHz,  182- 


185  GHz  and  217-231  GHz.  Medical 
telemetry  equipment  shall  not  cause 
harmful  interference  to  radio  astronomy 
operations  in  the  band  608-614  MHz 
and  shall  be  coordinated  under  the 
requirements  found  in  47  CFR  95.1119. 
***** 

US350    In  the  bands  608-614  MHz, 
1395-1400  MHz,  and  1429-1432,  the 
land  mobile  service  is  limited  to 
medical  telemetry  and  telecommand 
operations.  Additionally,  the  band 
1429-1432  MHz  may  be  used  on 
secondary  basis  for  non-Government 


land  mobile  telemetry  and  telecommand 
and  fixed  telemetr>'. 

US351     In  the  band  1390-1400  MHz, 
Government  operations,  except  for 
medical  telemetr\'  operations  in  the  sub- 
band  1395-1400  MHz,  are  on  a  non- 
interference basis  to  authorized  non- 
Govemment  operations  and  shall  not 
hinder  implementation  of  any  non- 
Govemment  operations.  However, 
Government  operations  authorized  as  of 
March  22,  1995  at  17  sites  identified 
below  will  be  continued  on  a  fully 
protected  basis  until  January  1 ,  2009. 


Sites 


Eglin  AFB,  FL  

Dugway  PG,  UT  

China  Lake,  CA  , 

Ft.  Huachuca,  AZ  

Cherry  Point,  NC  

Patuxent  River,  MD  , 

Aberdeen  PG,  MD 

Wright-Patterson  AFB,  OH 
Edwards  AFB,  CA  


Lat/Long 


30°28'N/086°31'W 
40°11'N/112°53'W 
35°41 'N/11 7=41  W 
3r33'N/110°18'W 
34°57'N/076°56'W 
38°17'N/076°25'W 
39°29'N/076°08'W 
39°50'Ny084^03'W 
34°54'r4/117°53'W 


Radius 
(km) 


80 
80 
80 
80 
80 
80 
80 
80 
80 


Sites 


Ft.  Greely,  AK  

Ft.  Rucker,  AL  

Redstone,  AL  

Utah  Test  Range,  UT 

WSM  Range.  NM  

Hollonnan  AFB,  NM  

Yuma,  A2  

Pacific  Missile  Range,  CA 


Lat/Long 


63°47' 
3ri3' 
34^35' 
40=57' 
32=10' 
33^29' 
32=29' 
34°07' 


N/145=52'W 
N/085=49'W 
N/086=35'W 
N/IIS^OSAV 
N/1 06=21  "W 
N/106°50'W 
N/114=20'W 
^119=30^ 


Radius 
(km) 


80 
80 
80 
80 
80 
80 
80 
80 


US352     In  the  band  1429-1432  MHz, 
Government  operations,  except  for 
medical  telemetry  operations,  are  on  a 
non-interference  basis  to  authorized 


non-Government  operations  and  shall 
not  hinder  the  implementation  of  any 
non-Government  operations.  However, 
Government  operations  authorized  as  of 


March  22,  1995  at  14  sites  identified 
below  will  be  continued  on  a  fully 
protected  basis  until  January  1 ,  2004. 


Sites 


Lat/Long 


Radius 

(km) 


Sites 


LafLong 


Radius 

(km) 


Patuxent  River,  MD  38°17'N/076°25'W 

NAS  Oceana,  VA  36=49'N/076°02'W 

MCAS  Cherry  Point,  NC  34°54'N/076°52'W 

Beaufort  MCAS,  SC  32°26'N/080°40'W 

NAS  Cecil  Field,  FL 30°13'N/08r52'W 

NAS  Whidbey  IS.,  WA  48°19'N/122=24'W 

Yakima  Firing  Ctr  AAF,  WA  46=40'N/120=15'W 


70 
100 
100 
160 
160 
70 
70 


Mountain  Home  AFB,  ID 

NAS  Fallon,  NV 

Nellis  AFB.  NV  

NAS  Lemore,  CA  : 

Yuma  MCAS,  KL 

China  Lake,  CA 

MCAS  Twenty  Nine  Palms,  CA 


43°01'N/1 
39°24'N/1 
36=14'N/1 
36=18'N/1 
32=39'N/1 
35°29'N/1 
34°15'N/1 


15^50'W 
18=43^ 
15=02^^/ 
19=47'W 
14=35'W 
17=16'W 
16°03'W 


160 
100 
100 
120 
160 
80 
80 


G27     In  the  bands  225-328.6,  335.4- 
399.9,  and  1350-1395  MHz,  the  fixed 
and  mobile  services  are  limited  to  the 
military  services. 

G30    In  the  bands  138-144,  148- 
149.9,  150.05-150.8.  1427-1429,  and 
1432-1435  MHz,  the  fixed  and  mobile 
services  are  limited  primarily  to 
operations  by  the  military  services. 
***** 

G114     In  the  band  1350-1395  MHz, 
the  frequency  1381.05  MHz  with 
emissions  limited  to  ±12  MHz  is  also 
allocated  to  fixed  and  mobile  satellite 
services  (space-to-earth)  for  the  relay  of 
nuclear  burst  data. 


5.  Section  2.1093  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


S2  '093     Raa-o*'eG. 


ency  raoiatlon 
portable  devices. 


(c)  Portable  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Service 
(PCS),  the  Satellite  Commimications 
Services,  the  General  Wireless 
Communications  Service,  the  Wireless 
Coimnunications  Service,  the  Maritime 
Services,  the  Specialized  Mobile  Radio 
Service,  the  Wireless  Medical  Telemetry 
Service  (WMTS)  and  the  Medical 
Implant  Communications  Service 
(MICS),  authorized  under  subpart  H  of 
part  22  of  this  chapter,  part  24  of  this 
chapter,  part  25  of  this  chapter,  part  26 
of  this  chapter,  part  27  of  this  chapter, 
part  80  of  this  chapter  (ship  earth 
station  devices  only),  part  90  of  this 
chapter,  subparts  H  and  I  of  part  95,  and 
unlicensed  personal  conunimication 
service,  unlicensed  Nil  devices  and 


millimeter  wave  devices  authorized 
under  subparts  D  and  E,  §  15.253  and 
§15.255  of  part  15  of  this  chapter  are 
subject  to  routine  environmental 
evaluation  for  RF  exposiu-e  prior  to 
equipment  authorization  or  use.  All 
other  portable  transmitting  devices  are 
categorically  excluded  from  routine 
enviroiunental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  except  as  specified 
in  §§  1.1307(c)  and  1.1307(d)  of  this 
chapter.  Applications  for  equipment 
authorization  of  portable  transmitting 
devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  application. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
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submitted  to  the  Commission  upon 
request. 


OAR;   Id     RADIO  FREQUENCY 
DEVICES 

6.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302,  303,  304. 
307  and  544A. 

7.  Section  15.37  is  amended  by 
adding  a  new  paragraph  (i). 

§  1 5.37    Transition  provisions  for 
compliance  with  the  rules. 

***** 

(i)  Effective  October  16,  2002,  an 
equipment  approval  may  no  longer  be 
obtained  for  medical  telemetry 
equipment  operating  under  the 
provisions  of  §  15.241  or  §  15.242.  The 
requirements  for  obtaining  an  approval 
for  medical  telemetry  equipment  after 
this  date  are  found  in  Subpart  H  of  Part 
95  of  this  chapter 

PAR-^  9fr"  PRIVATE  lANu  MuBILE 
RADIO  SERVICES 

8.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

9.  Section  90.203  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§90.203    Certification  required. 

(a)  *   *   * 

(1)  Effective  October  16,  2002,  an 
equipment  approval  may  no  longer  be 
obtained  for  in-hospital  medical 
telemetry  equipment  operating  under 
the  provisions  of  this  part.  The 
requirements  for  obtaining  an  approval 
for  medical  telemetry  equipment  after 
this  date  are  found  in  Subpart  H  of  Part 
95  of  this  chapter 

PART  aS'-PERSONAL  RADIO 
SERVICES 

10.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sections  4.  303,  48  Stat.  1066, 
1082.  as  amended;  47  U.S.C.  154,  303. 

11.  Section  95.401  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

%  9s  10        C  B  Rule  1 )  What  are  the  Citizens 

Band  Raa  o  Services? 

(d)  The  Wireless  Medical  Telemetry 
Service  (WMTS) — a  private,  short 
distance  data  communication  service  for 


the  transmission  of  patient  medical 
information  to  a  central  monitoring 
location  in  a  hospital  or  other  medical 
facility.  Voice  and  video 
communications  are  prohibited. 
Waveforms  such  as  electrocardiograms 
(ECGs)  are  not  considered  video.  The 
rules  for  this  service  are  contained  in 
subpart  H  of  this  part. 

12.  Section  95.601  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  to  read  as  follows: 

§  95.601     Basis  and  purpose. 

*   *   *  The  Personal  Radio  Services 
are  the  GMRS  (General  Mobile  Radio 
Service)-subpart  A,  the  Family  Radio 
Service  (FRS}-subpart  B,  the  R/C  (Radio 
Control  Radio  Service)-subpart  C,  the 
CB  (Citizens  Band  Radio  Service)- 
subpart  D,  the  Low  Power  Radio  Service 
(LPRS)-subpart  G.  the  Wireless  Medical 
Telemetry  Service  (WMTS)-subpart  H, 
and  the  Medical  Implants 
Communication  Service  (MlCS)-subpart 
I. 

13.  Section  95.630  is  added  to  read  as 
follows: 

§  95.630    WMTS  transmitter  frequencies. 

WMTS  transmitters  may  operate  in 
the  frequency  bands  specified  below: 
60a-614  MHz 
1395-1400  MHz 
1429-1432  MHz 

14.  Section  95.631  is  amended  by 
adding  a  new  paragraph  [h]  to  read  as 
follows: 

§95.631     Emission  types. 

***** 

(h)  A  WMTS  station  may  transmit  any 
emission  type  appropriate  for 
communications  in  this  service,  except 
for  video  and  voice.  Waveforms  such  as 
electrocardiograms  (ECGs)  are  not 
considered  video. 

15.  Section  95.639  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§95.639    Maximum  transmitter  power. 

***** 

(f)  The  maximum  field  strength 
authorized  for  WMTS  stations  in  the 
608-614  MHz  band  is  200  mV/m, 
measured  at  3  meters.  For  stations  in  the 
1395-1400  MHz  and  1429-1432  MHz 
bands,  the  maximum  field  strength  is 
740  mV/m,  measured  at  3  meters. 

16.  Section  95.649  is  revised  to  read 
as  follows: 


17.  Section  95.651  is  revised  to  read 
as  follows: 

§95.651     Crystal  control  required. 

All  transmitters  used  in  the  Personal 
Radio  Services  must  be  crystal 
controlled,  except  an  R/C  station  that 
transmits  in  the  26-27  MHz  frequency 
band,  a  FRS  unit,  a  LPRS  unit,  a  MICS 
transmitter,  or  a  WMTS  unit. 

18.  Appendix  1  to  Subpart  E  to  Part 
95 — Glossary  of  Terms  is  revised  to  add 
the  term  "WMTS.  Wireless  Medical 
Telemetry  Service."  at  the  end  of  the 
hst. 

19.  A  new  Subpart  H  is  added  to  Part 
95  to  read  as  follnws: 


emetry 


Subpart  H— Wireeis  Mea  cd 
Service  WM^g) 

General  Provisions 

Sec. 

95.1101     Scope. 

95.1103     Definitions. 

95.1105     Eligibility. 

95.1107    Authorized  locations. 

95.1109    Equipment  authorization 

requirement. 
95. 1 1 1 1     Frequency  coordination. 
95.1113    Frequency  coordinator. 
95.1115     General  technical  requirements. 
95. 1 1 1 7    Types  of  communications. 
95.1119    Specific  requirements  for  wireless. 

medical  telemetry  devices  operating  in 

the  608-614  MHz  band. 
95.1121     Specific  requirements  for  wireless 

medical  telemetry  devices  operating  in 

the  1395-1400  MHz  and  1429-1432  MHz 

bemds. 
95.1123    Protection  of  medical  equipment. 
95.1125     RF  Safety. 
95.1127    Station  identification. 
95.1129    Station  inspection. 


FRS,  MICS  or 


§95.649    Power  capability. 

No  CB,  R/C,  LPRS, 
WMTS  imit  shall  incorporate  provisions 
for  increasing  its  transmitter  power  to 
any  level  in  excess  of  the  limits 
specified  in  §  95.639. 


Subpart  H-  Wireless  Medica' 
Telemetry  Service  (WMTS) 

General  Provisions 

§95.1101     Scope. 

This  part  sets  out  the  regulations 
governing  the  operation  of  Wireless 
Medical  Telemetry  Devices  in  the  608- 
614  MHz,  1395-1400  MHz  and  1429- 
1432  MHz  frequency  bands. 

§95.1103     Definitions. 

(a)  Authorized  health  care  provider.  A 
physician  or  other  individual 
authorized  under  state  or  federal  law  to 
provide  health  care  services,  or  any 
other  health  care  facility  operated  by  or 
employing  individuals  authorized  under 
state  or  federal  law  to  provide  health 
care  services,  or  any  trained  technician 
operating  imder  the  supervision  and 
control  of  an  individual  or  health  care 
facility  authorized  under  state  or  federal 
law  to  provide  health  care  services. 
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(b)  Health  care  facility.  A  health  care 
facility  includes  hospitals  and  other 
t'stablishments  that  offer  services, 
tacilities  and  beds  for  use  beyond  a  24 
hour  period  in  rendering  medical 
treatment,  and  institutions  and 
organizations  regularly  engaged  in 
providing  medical  services  through 
clinics,  public  health  facilities,  and 
similcU'  establishments,  including 
government  entities  and  agencies  such 
as  Veterans  Administration  hospitals; 
except  the  term  health  care  facility  does 
not  include  an  ambulance  or  other 
moving  vehicle. 

(c)  Wireless  medical  telemetry.  The 
measurement  and  recording  of 
physiological  parameters  and  other 
patient-related  information  via  radiated 
bi-or  unidirectional  electromagnetic 
signals  in  the  608-614  MHz,  1395-1400 
MHz,  and  1429-1432  MHz  frequency 
bands. 

§95.1105    Eligibility. 

Authorized  health  care  providers  are 
authorized  by  rule  to  operate 
transmitters  in  the  Wireless  Medical 
Telemetry  Service  without  an 
individual  license  issued  by  the 
Commission  provided  the  coordination 
requirements  in  §  95.1111  have  been 
met.  Manufacturers  of  wireless  medical 
telemetry  devices  and  their 
representatives  are  authorized  to 
operated  wireless  medical  telemetry 
transmitters  in  this  service  solely  for  the 
purpose  of  demonstrating  such 
equipment  to,  or  installing  and 
maintaining  such  equipment  for,  duly 
authorized  health  care  providers.  No 
entity  that  is  a  foreign  government  or 
which  is  active  in  the  capacity  as  a 
representative  of  a  foreign  government 
is  eligible  to  operate  a  WMTS 
transmitter. 

§95.1107    Authorized  locations. 

The  operation  of  a  wireless  medical 
telemetry  transmitter  under  this  part  is 
authorized  anywhere  within  a  health 
care  facility  provided  the  facility  is 
located  anywhere  a  CB  station  operation 
is  permitted  under  §  95.405.  This 
authority  does  not  extend  to  mobile 
vehicles,  such  as  ambulances,  even  if 
those  vehicles  are  associated  with  a 
health  care  facility. 

§95  1109     Equipment  a^ihor\iaUon 
requirement. 

(a)  Wireless  medical  telemetry  devices 
operating  under  this  part  must  be 
authorized  under  the  certification 
procedure  prior  to  marketing  or  use  in 
accordance  with  the  provisions  of  Part 
2,  Subpart  J  of  this  chapter. 

(b)  Each  device  shall  be  labeled  with 
the  following  statement: 


Operation  of  this  equipment  requires 
the  prior  coordination  with  a  frequency 
coordinator  designated  by  the  FCC  for 
the  Wireless  Medical  Telemetry  Service. 

§95.1111     Frequency  coordination. 

(a)  Prior  to  operation,  authorized 
health  care  providers  Vvho  desire  to  use 
wireless  medical  telemetry  devices  must 
register  all  devices  with  a  designated 
frequency  coordinator.  The  registration 
must  include  the  following  information: 

(1)  Specific  frequencies  or  frequency 
range{s)  used; 

(2)  Modulation  scheme  used 
(including  occupied  bandwidth); 

(3)  Effective  radiated  power; 

(4)  Number  of  transmitters  in  use  at 
the  health  care  facility  as  of  the  date  of 
registration  including  memufacturer 
name(s)  and  model  numbers); 

(5)  Legal  name  of  the  authorized 
health  care  provider; 

(6)  Location  of  transmitter 
(coordinates,  street  address,  building); 

(7)  Point  of  contact  for  the  authorized 
health  care  provider  (name,  title,  office, 
phone  number,  fax  number,  e-mail 
address). 

(b)  An  authorized  health  care  provider 
shall  notify  the  frequency  coordinator 
whenever  a  medical  telemetry  device  is 
permanently  taken  out  of  service,  imless 
the  device  is  replaced  with  another 
transmitter  utilizing  the  same  technical 
characteristics  as  those  reported  on  the 
effective  registration.  An  authorized 
health  care  provider  shall  maintain  the 
information  contained  in  each 
registration  current  in  all  material 
respects,  and  shall  notify  the  frequency 
coordinator  when  any  change  is  made  in 
the  location  or  operating  parameters 
previously  reported  which  is  material. 

§95.1113    Frequency  coordinator. 

(a)  The  Commission  will  designate  a 
frequency  coordinator(s)  to  manage  the 
usage  of  the  frequency  bands  for  the 
operation  of  medical  telemetry  devices. 

(b)  The  frequency  coordinator  shall 

(1)  Review  and  process  coordination 
requests  submitted  by  authorized  health 
care  providers  as  required  in  §  95.1111; 

(2)  maintain  a  database  of  WMTS  use; 

(3)  notify  users  of  potential  conflicts; 
and  (4)  coordinate  WMTS  operation 
with  radio  astronomy  observatories  and 
Federal  Government  radar  systems  as 
specified  in  §§95.1119  and  95.1121. 

§  95.1 1 1 5    General  technical  requirements. 

(a)  Field  strength  limits.  (1)  In  the 
608-614  MHz  band,  the  maximum 
allowable  field  strength  is  200  mV/m,  as 
measured  at  a  distance  of  3  meters, 
using  measiu-ing  instnmientation  with  a 
CISPR  quasi-peak  detector. 

(2)  In  the  1395-1400  MHz  and  1429- 
1432  MHz  bands,  the  maximum 


allowable  field  strength  is  740  mV/m,  as 
measured  at  a  distance  of  3  meters, 
using  measuring  equipment  with  an 
averaging  detector  and  a  1  MHz 
measurement  bandwidth. 

(b)  Undesired  emissions.  (1)  Out-of- 
band  emissions  below  960  MHz  are 
limited  to  200  ^/m,  as  measured  at  a 
distance  of  3  meters,  using  measuring 
instrumentation  vnth  a  CISPR  quasi- 
peak  detector. 

(2)  Out-of-band  emissions  above  960 
MHz  are  limited  to  500  ^m  as  measured 
at  a  distance  of  3  meters  using 
measuring  equipment  with  an  averaging 
detector  and  a  1  MHz  measurement 
bandwidth. 

(c)  Emission  types.  A  wireless  medical 
telemetry  device  may  transmit  any 
emission  type  appropriate  for 
communications  in  this  service,  except 
for  video  and  voice.  Waveforms  such  as 
electrocardiograms  (ECGs)  are  not 
considered  video. 

(d)  Channel  use.  (1)  In  the  1395-1400 
MHz  and  1429-1432  MHz  bands,  no 
specific  channels  are  specified.  Wireless 
medical  telemetry  devices  may  operate 
on  any  channel  within  the  bands 
authorized  for  wireless  medical 
telemetry  use  in  this  part. 

(2)  In  the  608-614  MHz  band, 
wireless  medical  telemetry  devices 
utilizing  broadband  technologies  such 
as  spread  spectrum  shall  be  capable  of 
operating  wathin  one  or  more  of  the 
following  chaimels  of  1.5  MHz  each,  up 
to  a  maximum  of  6  MHz,  and  shall 
operate  on  the  minimimi  nimiber  of 
channels  necessary  to  avoid  harmful 
interference  to  any  other  wireless 
medical  telemetry  devices. 
608.0-609.5  MHz 

609.5-611.0  MHz 
611.0-612.5  MHz 
612.5-614.0  MHz 

(3)  Channel  usage  is  on  a  co-pnmary 
shared  basis  only,  and  channels  will  not 
be  assigned  for  the  exclusive  use  of  any 
entity. 

(4)  Authorized  health  care  providers, 
in  conjunction  with  the  equipment 
manufacturers,  must  cooperate  in  the 
selection  and  use  of  frequencies  in  order 
to  reduce  the  potential  for  interference 
with  other  wireless  medical  telemetry 
devices,  or  other  co-primary  usees. 
Operations  in  the  608-614  MHz  band 
(television  channel  37)  are  not  protected 
from  adjacent  band  interference  from 
broadcast  television  operating  on 
chaimels  36  and  38. 

(e)  Frequency  stability.  Manufacturers 
of  wireless  medical  telemetry'  devices 
are  responsible  for  ensuring  frequency 
stability  such  that  an  emission  is 
maintained  within  the  band  of  operation 
under  all  of  the  manufacturer's  specified 
conditions. 
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§96.1117     Types  of  communications. 

(a)  All  types  of  communications 
except  voice  and  video  are  permitted, 
on  both  a  unidirectional  and 
bidirectional  basis,  provided  that  all 
such  communications  are  related  to  the 
provision  of  medical  care.  Waveforms 
such  as  electrocardiograms  (ECGs)  are 
not  considered  video. 

(b)  Operations  that  comply  with  the 
requirements  of  this  part  may  be 
conducted  under  manual  or  automatic 
control,  and  on  a  continuous  basis. 

§951119     Specific  requirements  for 
vvii-eless  medical  telemetry  devices 
operating  m  the  508-614  MHz  band. 

For  a  wireless  medical  telemetry 
device  operating  within  the  frequency 
range  608-614  MHz  and  that  will  be 
located  near  the  radio  astronomy 
observatories  listed  below,  operation  is 
not  permitted  until  a  WMTS  frequency 
coordinator  specified  in  §95.1113  has 
coordinated  with,  and  obtain  the  written 
concurrence  of,  the  director  of  the 
affected  radio  astronomy  observatory 
before  the  equipment  can  be  installed  or 
operated 

(a)  Within  80  kilometers  of: 

(1)  National  Astronomy  and 
Ionosphere  Center,  Arecibo,  Puerto 
Rico:  18°20'38.28''  North  Latitude,  66° 
45'09.42''  West  Longitude. 

(2)  National  Radio  Astronomy 
Observatory,  Socorro,  New  Mexico:  34° 
04'43"  North  Latitude,  107°37'04''  West 
Longitude. 

(3)  National  Radio  Astronomy 
Observatory,  Green  Bank,  West  Virginia: 
38°26'08''  North  Latitude,  79°49'42'' 
West  Longitude. 

(b)  Within  32  kilometers  of  the 
National  Radio  Astronomy  Observatory 
centered  on: 


Very  long  baseline 

Latitude 

Longitude 

array  stations 

(north) 

(west) 

Pie  Town,  NM  

34"  18' 

108°  07' 

Kitt  Peal<.  AZ  

31 '57' 

111°  37' 

Los  Alamos,  NM 

35°  47' 

106°  15' 

Fort  Davis,  TX  

30°  38' 

103°  57' 

North  Liberty.  lA  

41°  46' 

91°  34' 

Brewster,  WA  

48°  08' 

119°  41' 

Owens  Valley,  CA  .... 

37°  14' 

118°  17' 

Saint  Croix.  VI  

17°  46' 

64°  35' 

Mauna  Kea,  HI  

19°  49' 

155°  28' 

Hancock,  NH  

42°  56' 

71°  59' 

The  National  Science  Foundation 
point  of  contact  for  coordination  is: 
Spectrum  Manager,  Division  of 
Astronomical  Sciences,  NSF  Room 
1045,  4201  Wilson  Blvd.,  Arlington,  VA 
22230,  telephone:  703-306-1823. 


§95.1121      Specific  requirements  for 
wireless  medical  teiemetrv  devices 
operating  in  the  1 395  :  400  MHz  ana  1 429- 
1432  MHz  bands. 

Due  to  the  critical  nature  of 
communications  transmitted  under  this 
part,  the  frequency  coordinator  in 
consultation  with  the  National 
Telecommunications  and  Information 
Administration  shall  determine  whether 
there  are  any  federal  government  radar 
systems  whose  operations  could  affect, 
or  could  be  affected  by,  proposed 
wireless  medical  telemetry  operations  in 
the  1395-1400  MHz  and  1429-1432 
MHz  bands.  The  locations  of 
government  radar  systems  in  these 
bands  are  specified  in  footnotes  US351 
and  US352  of  §2.106  of  this  chapter. 

§95.1123     P'otectior  ;>* -medical 
equipment. 

The  manufacturers,  installers  and 
users  of  WMTS  equipment  are 
cautioned  that  the  operation  of  this 
equipment  could  result  in  harmful 
interference  to  other  nearby  medical 
devices. 

§95.1125    HFsatet>. 

Portable  devices  as  defined  in 
§  2.1093(b)  of  this  chapter  operating  in 
the  WMTS  are  subject  to  radio 
frequency  radiation  exposiu-e 
requirements  as  specified  in 
§§  1.1307(b}  and  2.1093  of  this  chapter. 
Applications  for  equipment 
authorization  of  WMTS  devices  must 
contain  a  statement  confirming 
compliance  with  these  requirements. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

§95.1127    Station  identification. 

A  WMTS  station  is  not  required  to 
transmit  a  station  identification 
announcement. 

§95.1129    Station  inspection. 

All  WMTS  transmitters  must  be 
available  for  inspection  upon  request  by 
an  authorized  FCC  representative. 
(FR  Doc.  00-17970  Filed  7-14-00;  8:45  am) 
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AGENCY:  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  This  document  allots  Channel 
256C2  to  Saint  Regis,  Montana,  in 
response  to  a  petition  filed  by  the 
Battani  Corporation.  See  64  FR  34753, 
June  29,  1999.  The  coordinates  for 
Channel  256C2  at  Saint  Regis  are  47- 
15-56  NL  and  114-51-29  WL.  There  is 
a  site  restriction  18.1  kilometers  east  of 
the  community.  Canadian  concurrence 
has  been  received  for  the  allotment  of 
Channel  256C2  at  Saint  Regis.  A  filing 
window  for  Channel  256C2  at  Saint 
Regis  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  August  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sumiudrv  ui  tlie  Cuiiiimssion's  Report 
and  Order,  MM  Docket  No.  99-225, 
adopted  June  21,  2000,  and  released 
June  30,  2000.  The  full  text  of  this 
Commission  decision  is  availably  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202     TAmendedi 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  .under  Montana,  is  amended 
by  adding  Saint  Regis,  Channel  256C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-180.54  Filed  7-14-00;  8:45  am] 
BILUNG  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[FCC  00-169;  MM  Docket  No  94   :'8.  RM 
8472  and  RM-«525] 

Radio  Broadcasting  Services; 
Cloverdale,  Montgomery  and  Warrior 
AL 

agency:  Federal  Communications 
Lommission. 

ACTION:  Final  rule;  application  for 
review. 

SUMMARY:  This  document  denies  an 
application  for  review  filed  by  William 
P.  Rogers  that  appeeils  the  Memorandum 
Opinion  and  Order,  62  FR  9375  (March 
3,  1997),  in  this  proceeding  insofar  as  it 
refused  to  accept  Rogers' 
counterproposal  to  allot  Channel  254A 
to  Florence,  Alabama.  Rogers' 
(  ounterproposal  was  re)ected  primarily 
because  it  did  not  provide  100  percent 
city-grade  coverage  of  Florence,  as 
required  by  Section  73.315(a)  of  the 
Commission's  Rules.  This  document 
does  not  deal  with  Pulaski  Broadcasting, 
Inc.'s  proposal  to  allot  FM  Channel 
254A  to  Cloverdale,  Alabama,  which 
was  rejected  in  a  previous  order.  Nor 
does  this  document  consider  a  joint 
counterproposal  filed  by  former 
licensees  of  Stations  WBHK(FM}, 
Warrior,  Alabama,  and  Station  WBAM- 
FM,  Montgomery,  Alabama,  which  was 
granted  by  a  previous  order. 

ADDRESSES:  Federal  Communications 
C  unimission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.      . 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

lidftht'ii  Cjurmdn.  Ma^^  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  94-78,  adopted  May  12, 
2000,  and  released  June  14,  2000.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiu-s  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  CY-A257,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
SL'-eet  NW.,  Washington,  DC  20036. 

F  ederal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  00-18051  Filed  7-14-00;  8:45  am] 

BILLING  CODE  6717-Cl-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

DA  00-1448:  MM  Docket  No.  99-114;  RM- 

8902] 

Television  Broadcasting  Services   DTV 
Broadcasting  Services   Lake  Havasu 
City.  AZ  and  Laughlin,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots  NTSC 
Cheuinel  34+  and  paired  DTV  Channel 
32  from  Lake  Havasu  City,  Arizona,  to 
Laughlin,  Nevada,  and  modifies  the 
authorization  of  Mojave  Broadcasting 
Company  (formerly  Meridian 
Communications  Company)  for 
television  Station  KMCC,  as  requested, 
pursuant  to  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules.  See 
64  FR  23036,  April  29,  1999.  The 
reallotment  will  provide  a  first  local 
television  transmission  and  DTV  service 
to  Laughlin.  Coordinates  used  for  NTSC 
Channel  34+  and  DTV  Channel  32  at 
Laughlin,  Nevada,  are  35-03-12  NL  and 
114-37-10  WL.  Additionally,  as 
Laughlin  is  located  within  320 
kilometers  (199  miles)  of  the  Mexico 
border,  conciurence  of  the  Mexican 
government  to  the  reallotment  request 
was  obtained. 

DATES:  Effective  A'ic-:<^*  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-114, 
adopted  June  21,  2000,  and  released 
June  30,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  CY-A257),  445  Twelfth 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202) 857-3800 

List  of  Subjects  in  47  ut  R  i'art  73 
Television  and  DTV  broadcasting. 
Part  73  of  title  47  of  the  Code  of 

Federal  Regulations  is  amended  as 

follows: 

PART  73~-[AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 


§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  under  Arizona,  is  amended 
by  removing  Lake  Havasu  City,  Channel 
34+. 

3.  Section  73.606(b),  the  Table  of  TV 
Allotments  under  Nevada,  is  amended 
by  adding  Laughlin,  Channel  34+. 

§73.622    [Amended] 

4.  Section  73.622(b),  the  Table  of  DTV 
Allotments  under  Arizona,  is  amended 
by  removing  Lake  Havasu  Qty,  Chaimel 
32. 

5.  Section  73.622(b),  the  Table  of  DTV 
Allotments  under  Nevada,  is  amended 
by  adding  Laughlin,  Channel  32. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  00-18055  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6712-ai-P 


DEPAR^MEN"  Oc 


)M MERGE 


National  Oceanic  ana  Atmospheric 

Adrninistralior' 

50  CFR  Pan  fc79 

[Docket  No.  000211040-0040-01;  I.D. 
0511000] 

Fisheries  oi  the  Exclusive  fcconomic 
Zone  oft  Alaska,  Nalibul  BycaTC" 
Mortality  Allowance  -r  'he  BermG  ivea 
and  Aleutian  islands  Manageme'^?  /*  f-ea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ocesmic  and 
Atmospheric  Administration  jNOAA), 
Commerce. 

ACTION:  Reapportionment  of  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  nontrawl  fishery 
categories. 

SUMMARY:  NMFS  issues  this  amendment 
to  the  final  2000  harvest  specifications 
that  reapportions  the  2000  halibut 
bycatch  mortality  allowance  specified 
for  the  Pacific  cod  hook-and-line  fishery 
category  to  the  other  nontrawl  fishery 
category  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  allow  the  harvest 
of  species  constrained  by  the  other 
nontrawl  halibut  bycatch  mortality 
allowance,  in  particular  Greenland 
turbot,  while  not  further  restricting  the 
hook-and-line  Pacific  cod  fishery.  This 
action  is  intended  to  promote  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutians 
Islands  Area  (FMP). 
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:  AT^ES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  12.  2000.  through  2400 
hrs.  Alt..  December  31.  2000. 
rOH  pyR-„ER   N FORMATION  CONTACT: 
H6-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  FMP  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  BSAI  halibut  prohibited  species 
catch  (PSC)  limit  for  nontrawl  gear  is  an 
amount  of  halibut  equivalent  to  900 
metric  tons  (mt)  of  halibut  mortality 
(§679.21(e)(2)(i)).  The  apportionment  of 
the  nontrawl  halibut  PSC  limit  to 
bycatch  allowances  for  the  Pacific  cod 
hook-and-line  fishery,  other  nontrawl 
fisheries  and  prohibited  species  quota 
reserve  was  established  by  the  Final 
2000  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (65  FR  8282, 
February  18,  2000)  as  748  mt,  84  mt, 
and  67  mt,  respectively. 

At  its  April  2000  meeting,  the  Council 
requested  NMFS  to  amend  the  2000 
harvest  specifications  to  reapportion  75 
mt  of  the  halibut  bycatch  mortality 
allowance  specified  for  the  Pacific  cod 
hook-and-line  fishery  to  the  other 
nontrawl  fishery  category.  This 
proposed  amendment  to  the  2000 
harvest  specifications  was  published  in 
the  Federal  Register  on  May  22,  2000 


(65  FR  32070),  for  public  comment  and 
review.  No  comments  were  received 
during  the  comment  period  that  ended 
June  6,  2000.  In  order  to  provide  greater 
opportiuiity  to  harvest  the  BSAI 
Greenland  tiurbot  total  allowable  catch 
(TAC)  while  not  jeopardizing  the 
opportunity  to  harvest  the  amount  of  the 
Pacific  cod  TAC  allocated  to  hook-and- 
line  vessels,  NMFS  increases  the  halibut 
bycatch  mortality  allowance  specified 
for  the  other  nontrawl  fishery  category 
by  75  mt  and  reduces  the  halibut 
bycatch  mortality  allowance  specified 
for  the  Pacific  cod  hook-and-line  fishery 
by  the  same  amount. 

The  halibut  bycatch  mortality 
specifications  for  the  2000  BSAI 
nontrawl  fisheries  are  listed  in  Table  7 
of  the  Final  2000  Harvest  Specifications 
for  Groundfish  (65  FR  8282,  February 
18,  2000).  To  acconunodate  the  final 
action,  the  2000  BSAI  final  harvest 
specifications  are  amended  by  adding 
the  following  Table  7A. 

Table   7A.   2000   BSAI    prohibited 

SPECIES  BYCATCH  ALLOWANCES  FOR 
THE  BSAI  NON-TRAWL  FISHERIES 


Non-trawl  fisheries 


Pacific  cod-Total  

Jan.  1-April  30 

May  1-Sept.  1  

Sept  1-Oec.  31  

Other  non-trawt-Total  .. 

May  1-Dec.  31  

Groundfish  pot  &  jig 

Sat)lefish  hook-and-line 


Halibut 

mortality 

(mt) 

BSAI 


673 

457 

0 

216 

159 

159 

exempt 

exempt 


Classifiration 

This  action  is  authorized  under  50 
CFR  679.21(e)(4)  and  is  exempt  from 
OMB  review  under  E.O.  12866. 

NMFS  prepared  an  environmental 
assessment  (EA)  and  final  regulatory 
flexibility  assessment  (FRFA)  for  the 
2000  harvest  specifications.  These 
documents  are  available  by  contacting: 
Lori  Gravel,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 
The  reapportionment  of  the  BSAI 
nontrawl  halibut  PSC  limit  is  intended 
to  provide  fuller  opportunity  to  conduct 
the  fishing  activities  considered  in  the 
EA/FRFA  and  is  fully  within  the  scope 
of  these  analyses. 

The  need  to  implement  this 
reapportionment  promptly  to  provide 
greater  opportiuiity  to  harvest  the  BSAI 
Greenland  turbot  TAC  and  to  prevent 
the  unnecessary  economic  hardships  to 
fishermen  that  would  result  fi-om  a 
fishery  closiue  constitutes  good  cause 
under  5  U.S.C.  553(d)  to  waive  the  30- 
day  effective  date  and  make  this 
reapportionment  effective  July  12,  2000 
through  2400  hrs,  A.l.t.,  December  31, 
2000. 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.  and  3631  et  seq. 

Dated:  July  11,2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-18020  Filed  7-12-00;  2:38  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Pan  39 

[Docket  No   2000' NM^30-AD] 

RIN  212&-AA64 

Airworthiness  Directives.  Empresa 
Brasileira  de  Aeronautica  S.A 
(EMBRAER)  Model  EMB~120  Series 
Airplanes 

agency:  Federal  Aviation  . 
\! ministration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  This  proposal  would 
require  inspections  of  certain 
components,  and  corrective  action,  if 
necessary.  This  action  is  necessary  to 
prevent  deterioration  and  deformation 
of  the  mass-balance  weights  of  the 
aileron,  which  could  affect  the  surface 
balance  of  the  aileron  and  result  in  loss 
of  aileron  control  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  16.  2000. 
ADDRESSES:  Submit  comments  in 
inpliuate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
130-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-130-.\D"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia 

FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30337-2748:  telephone  (770) 703-6082; 
fax  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION! 

Comments  In\  itt  li 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimtients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-130-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-130-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  The  DAC  advises  that 
the  mass-balance  weights  of  the  aileron 
may  deteriorate  or  become  deformed. 
Such  deterioration  or  deformation  could 
affect  the  surface  balance  and  lead  to 
chafing  between  the  exposed  end  of  the 
mass-balance  weight  and  the  adjoining 
aileron  hinge  attachment.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  aileron  control  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
120-27-0077,  Change  No.  01,  dated 
October  24,  1997,  which,  for  certain 
airplanes,  describes  procedures  for 
repetitive  visual  inspections  to  measure 
the  gap  between  the  mass-balance 
weights  and  aileron  hinge  attachment, 
and  corrective  action,  if  necessary.  For 
all  airplanes,  the  service  bulletin 
describes  procedures  for  performing  a 
one-time  detailed  visual  inspection  of 
the  mass-balance  weights  to  detect  any 
cavity,  hole,  or  delamination,  and 
follow-on  actions.  For  affected 
airplanes,  accomplishment  of  the  one- 
time detailed  visual  inspection 
eliminates  the  need  for  the  repetitive 
inspections  described  previously.  If  no 
cavity,  hole,  or  delamination  is  found, 
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follow-on  actions  involve  visual 
inspection  of  the  surface  of  the  mass- 
balance  weights  to  detect  white  powder, 
and  removal  of  any  detected  white 
powder.  If  any  cavity,  hole,  or 
delamination  is  found,  corrective  action 
involves  replacement  of  the  mass- 
balance  weights  with  new,  improved 
parts.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DAC 
classified  this  service  bulletin  as 
mandatory  and  issued  Brazilian 
airworthiness  directive  98-01-02,  dated 
January  15,  1998,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Smce  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Differences  Betneen  DAC's 
Airworthiness  Directive  and  This 
Proposed  AD 

Operators  should  note  that  the  DAC's 
airworthiness  directive  recommends 
that  repetitive  measurements  of  the  gap 
between  the  mass-balance  weights  and 
aileron  hinge  attachment,  and  corrective 
action,  if  necessary,  be  accomplished  on 
all  airplanes  manufactured  since  March 
1,  1995.  The  FAA  finds  that  it  is  clearer 
to  refer  to  the  airplanes  affected  by  this 
AD  by  serial  number  rather  than  by  date 
of  manufacture.  Therefore,  this 
proposed  AD  would  require  these 
repetitive  measurements  for  airplanes 
with  serial  numbers  120-0291,  120- 
0294,  and  120-0296  through  120-0333 
inclusive. 

In  addition,  operators  should  note 
that,  for  the  one-time  detailed  visual 


inspection  of  the  mass-balance  weights 
to  detect  any  cavity,  hole,  or 
delamination,  the  DAC's  airworthiness 
directive  specifies  separate  compliance 
times  depending  on  whether  the 
airplane  was  manufactured  before  or 
after  March  1,  1995.  However,  this 
proposed  AD  would  require  that  this 
action  be  accomplished  on  all  airplanes 
subject  to  this  AD  within  2,000  flight 
hours  after  the  effective  date  of  this  AD. 
In  developing  an  appropriate 
compliance  time  for  this  proposed  AD, 
the  FAA  considered  not  only  the  DAC's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  and  the  date 
the  DAC's  recommendation  was  issued. 
In  light  of  these  factors,  the  FAA  finds 
that  2,000  flight  horn's  represents  an 
appropriate  interval  of  time  allowable 
for  all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

The  FAA  estimates  that 
approximately  28  U.S. -registered 
airplanes  would  be  affected  by  the 
proposed  requirement  to  measure  the 
gap  between  the  mass-balance  weights 
and  aileron  hinge  attachment.  It  would 
take  approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
measurement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
requirement  on  U.S.  operators  is 
estimated  to  be  $3,360,  or  $120  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that 
approximately  230  U.S. -registered 
airplanes  would  be  affected  by  the 
proposed  detailed  visual  inspection  of 
the  mass-balance  weights  to  detect  any 
cavity,  hole,  or  delamination.  It  would 
take  approximately  8  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  these 
proposed  requirements  on  U.S. 
operators  is  estimated  to  be  $110,400,  or 
$480  per  airplane. 

The  cost  impact  figiores  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
luider  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106{g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empress  Brasileira  de  Aeronautica  S.A. 
(EMBRAER):  Docket  2000-NM-130-AD. 
Applicability:  Model  EMB-120  series 
airplanes,  serial  numbers  120-0001  through 
120-0333  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  aheration.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deterioration  and  deformation 
of  the  mass-balance  weights  of  the  aileron, 
which  could  affect  the  surface  balance  of  the 
aileron  and  result  in  loss  of  aileron  control 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Measurement  of  Clearance  and  Corrective 
Actions 

(a)  For  airplanes  having  serial  numbers 
120-0291.  120-0294,  and  120-0296  through 
120-0333  inclusive:  Within  150  flight  hours 
after  the  effective  date  of  this  AD,  measure 
the  clearance  between  the  aileron  mass- 
balance  weights  and  attach  fittings  on  the  left 
and  right  sides  of  the  airplane,  in  accordance 
with  PART  I  of  the  Accomplishment 
Instructions  of  EMBRAER  Service  Bulletin 
120-27-0077,  Change  No.  01.  dated  October 
24,  1997. 

(1)  If  the  clearance  is  within  the  acceptable 
limits  described  in  the  service  bulletin, 
thereafter,  repeat  the  measurement  at 
intervals  not  to  exceed  1,000  flight  hours 
until  the  actions  required  by  paragraph  (b)  of 
this  AD  have  been  accomplished. 

(2)  If  the  clearance  is  outside  the 
acceptable  limits  described  in  the  service 
bulletin,  prior  to  further  flight,  replace  the 
affected  mass-balance  weight  with  a  new, 
improved  mass-balance  weight,  in 
accordance  with  PART  III  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Such  replacement  terminates  the 
requirement  to  accomplish  paragraph  (b)  of 
this  AD. 

Detailed  Visual  Inspection  and  Follow-On 
Actions 

(b)  For  all  airplanes:  Within  2,000  flight 
hours  after  the  effective  date  of  this  AD, 
perform  a  one-time  detailed  visual  inspection 
of  the  aileron  mass-balance  weights  to  detect 
any  cavity,  hole,  or  delamination,  in 
accordance  with  PART  II  of  the 
Accomplishment  Instructions  of  EMBRAER 
Service  Bulletin  120-27-0077,  Change  No. 
01,  dated  October  24,  1997.  Such  inspection 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)(1)  of  this  AD  for  airplanes  subject  to 
paragraph  (a)  of  this  AD. 

(1)  If  no  cavity,  hole,  or  delamination  is 
detected:  Prior  to  further  flight,  perform  a 
one-time  detailed  visual  inspection  to  detect 
white  powder  on  the  surface  of  the  mass- 
balance  weights,  in  accordance  with  PART  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin.  If  any  white  powder  is 
found,  remove  the  white  powder  in 
accordance  with  the  service  bulletin. 

(2)  If  any  cavity,  hole,  or  delamination  is 
found,  prior  to  further  flight,  replace  the 
affected  mass-balance  weight  with  a  new, 
improved  mass-balance  weight,  in 
accordance  with  PART  III  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-01- 
02,  dated  January  15,  1998. 

Issued  in  Renton,  Washington,  on  July  11, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-18042  Filed  7-14-00;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Pari  934 

:SPATS  Nc  ND-041-FOR  North  Dakota 

State  Program  Amenament  No.  XXX] 

North  Dakota  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMJ  is 
annoimcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulator}'  program  (hereinafter,  the 
"North  Dakota  program")  luider  the 
Siu-face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
North  Dakota  proposes  revisions  of  rules 
about:  Rulemaking  notices;  prime 
farmland  reclamation  plans;  permit 
approval  and  denial  criteria; 
performance  bond  liability  period;  bond 
release  applications;  surface  water 
monitoring;  revegetation  success 
standards;  prime  farmland  reclamation 
standards;  and  small  operator 
assistance. 


North  Dakota  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  m.d.t.  August  16,  2000.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  August  11.  2000. 
We  will  accept  requests  to  speak  until 
4:00  p.m.,  m.d.t.  on  August  1,  2000. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the  North 
Dakota  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  docimient  at  the 
addresses  listed  below  diu-ing  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Chief,  Casper  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  100  East  "B"  Street, 
Federsil  Building,  Room  2128.  Casper, 
Wyoming  82601-1918 
James  R.  Deutsch,  Director,  Reclamation 
Division,  North  Dakota  Public  Service 
Commission,  Capitol  Building, 
Bismarck,  North  Dakota  58505, 
Telephone:  701-328-2251. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307-261-6550. 
Internet:  GPadg3tt@OSMRE.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota  Program. 

II.  Description  of  the  Proposed  Amendment, 
in.  Public  Comment  Procedures. 

rv.  Procedural  Determinations. 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  You  can  find 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  in  the 
December  15.  1980  Federal  Register  (45 
FR  82214).  You  can  also  find  later 
actions  concerning  North  Dakota's 
program  and  program  amendments  at  30 
CFR  934.15  and  934.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  June  20,  2000,  North 
Dakota  sent  us  a  proposed  amendment 
to  its  program  (Amendment  number 
XXX,  administrative  record  No.  ND-EE- 
01)  under  SMCRA  (30  U.S.C.  1201  et 
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seq.].  North  Dakota  sent  the  amendment 
in  response  to  a  July  17,  1997  letter 
(administrative  record  No.  ND-EE-02) 
that  we  sent  to  it  in  accordance  with  30 
CFR  732.17(c)  and.  in  addition,  to 
include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

The  provisions  of  the  North  Dakota 
Administrative  Code  that  North  Dakota 
proposes  to  revise  are:  (1)  NDAC  69- 
05.2-01-03,  Rulemaking  notices;  (2) 
NDAC  69-05.2-09-15,  Prime  farmland 
reclamation  plans;  t3)  NDAC  69-05.2- 
10-03(6)(c),  Permit  approval  or  denial 
criteria:  (4)  NDAC  69-05.2-12-09, 
Period  of  performance  bond  liability;  (5) 
NDAC  69-05.2-12(2),  Bond  release' 
applications:  (6)  NDAC  69-05.2-16-05, 
Surface  water  monitoring;  (7)  NDAC  69- 
05.2-22-07,  Revegetation  success 
standards;  (8)  NDAC  69-05.2-26-05, 
Prime  farmland  revegetation 
requirements;  and  (9)  NDAC  69-05.2- 
29-03,  Small  operator  assistance. 

TTI.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  request  yom'  comments  on 
whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments 

Send  your  written  comments  to  us  at 
the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recoimnendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Casper  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
ND-041-FOR"  and  yoxu  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  307/ 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 


individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m..  m.d.t.  on  August  1.  2000.  If 
you  are  disabled  and  need  special 
accommdations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportimity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
acciu-ate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  everyone  scheduled  to  speak 
has  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  everyone  scheduled  to 
speak  and  others  present  in  the 
audience  who  wish  to  speak,  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  information 
COffTACT.  All  such  meetings  dre  upen  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  siunmary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  anedysis  performed  for  the 
counterpart  Federal  regulations. 


Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Refonn 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pvusuant  to  SMCRA. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4. A). 


Sniall  Busii 
Fairness  Ac 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

Reeulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
.•\c cording] V.  this  rule  will  ensiu«  that 
existing  requirements  previously 
pri.Tiulgated  by  OSM  will  be 
implemented  by  the  State  Ln  making  the 
determination  as  to  whether  this  rule 
wduld  have  a  significant  economic 
impact,  the  Department  relief  upon  the 
ddtd  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 

r.S  C  804(2].  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  July  7,  2000. 
Brent  Wahlquist, 

Regional  Director,  Western  Regional 

Coordinating  Center. 

[PR  Doc.  00-18009  Filed  7-14-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA-1539.  MM  Docket  No.  00-124.  RM- 
9893] 

Digital  Television  Broadcast  Service; 
Bryan,  TX 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KWTX/ 
KBTX  Licensee  Corporation,  licensee  of 
station  KBTX,  NTSC  Channel  3,  Bryan, 
Texas,  requesting  the  substitution  of 
DTV  Channel  33  for  its  assigned  DTV 
Channel  59.  DTV  Channel  33  can  be 
allotted  to  Bryan,  Texas,  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (30-33-16  N.  and 
96-01-51  W.).  As  requested,  we  propose 
to  allot  DTV  Channel  33  to  Bryan  with 
a  power  of  1000  and  a  height  above 
average  terrain  (HAAT)  of  477  meters. 
DATES:  Comments  must  be  filed  on  or 
before  September  5,  2000,  and  reply 
comments  on  or  before  September  20, 
2000. 

ADDRESSES:  Federal  Commiuiications 
Comnussion,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Howard  }.  Barr, 
Pepper  &  Corazzini,  LLP,  1776  K  Street, 
NW,  Suite  200,  Washington,  DC  20006- 
2334  (Counsel  for  KWTX/KBTX 
Licensee  Corporation). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commisbiun's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-125,  adopted  July  12,  2000,  and 
released  July  13,  2000.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Services, 


Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-18053  Filed  7-14-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA- 1538  MM  Docket  No.  00-125,  RM- 

9908; 

Digital  Teieviston  Broadcast  Service; 
Miami,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by  NBC 
Stations  Management,  Inc.,  licensee  of 
station  WTVJ(TV),  NTSC  Channel  6, 
Miami,  Florida,  requesting  the 
substitution  of  DTV  Channel  31  for  its 
assigned  DTV  Channel  30.  DTV  Channel 
31  can  be  allotted  to  Miami,  Florida,  in 
compliance  with  the  principle 
conununity  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (25-58-07  N.  and  80-13-20 
W).  As  requested,  we  propose  to  allot 
DTV  Channel  31  to  Miami  with  a  power 
of  1000  and  a  height  above  average 
terrain  (HAAT)  of  318  meters. 
DATES:  Comments  must  be  filed  on  or 
before  September  5,  2000,  and  reply 
comments  on  or  before  September  20, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  fiUng  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Diane  Zipursky, 
Nationed  Broadcasting  Company,  Inc., 
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1229  Pennsylvania  Avenue,  NW.,  11th 
Floor,  Washington,  DC  20004  (Counsel 
for  NBC  Stations  Management,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-125,  adopted  July  12,  2000,  and 
released  July  13,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Senices  Division,  Mass  Media 
Bureau. 

[FR  Doc  00-18052  Filed  7-14-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[DA  00-1446;  MM  Docket  No.  99-232:  RM- 
9321] 

Radio  Broadcasting  Services;  Fort 
Bridger  WY  and  Hyrum,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  M.  Kent  Frandsen  requested 
the  downgrade  of  Channel  256C1  to 
Chaimel  256C3  at  Fort  Bridger, 
Wyoming,  the  reallotment  of  Channel 
256C3  from  Fort  Bridger  to  Hyrum, 
Utah,  and  the  modification  of  Station 
KNYN(FM)'s  construction  permit 
accordingly.  See  64  FR  36323,  July  6, 
1999.  On  June  16.  2000.  petitioner  filed 


a  request  for  dismissal.  A  showing  of 
continuing  interest  is  required  before  a 
channel  will  be  allotted.  It  is  the 
Commission's  policy  to  refrain  from 
making  an  allotment  to  a  community 
absent  an  expression  of  interest. 
Therefore,  we  will  dismiss  the  instant 
petition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-232, 
adopted  June  21,  2000,  and  released 
June  30,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  confractors. 
International  Transcription  Service, 
hic,  (202)  857-3800.  1231  20th  Street, 
NW..  Washington,  DC  20036. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-18056  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  ana  Atmospher-c 
Administration 

50  CFR  Part  679 

[Docket  No.  000629198-0198-01;  I.D. 
051500D] 

BIN  064d-AM72 

p'shenes  of  the  Exclusive  Economic 
Zrjne  Ott  Alaska    Western  Alaska 
Comrriun:!',  Development  Quota 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  66  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  to 
remove  the  allocation  of  squid  to  the 
Western  Alaska  Community 
Development  Quota  (CDQJ  Program. 
This  proposed  rule  also  would 
implement  regulatory  amendments 


under  the  American  Fisheries  Act  (AFA) 
requiring  that  only  pollock  caught  while 
directed  fishing  for  pollock  CDQ  accrue 
against  the  pollock  CDQ  allocation,  and 
revising  the  definition  of  "directed 
fishing  for  pollock  CDQ."  Pollock 
caught  incidentally  in  other  groundfish 
CDQ  fisheries  would  accrue  against  the 
pollock  incidental  catch  allowance 
(ICA)  established  under  the  AFA.  This 
action  is  necessary  to  implement 
Amendment  66  and  the  CDQ  Program- 
related  provisions  of  the  AFA.  It  is 
intended  to  further  the  goeds  and 
objectives  of  the  FMP. 
DATES:  Comments  must  be  received  by 
August  31,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  Sue  Salveson,  Assistant 
Regional  Administrator,  Sustainable 
Fisheries  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802,  Attn:  Lori  Gravel.  Comments  also 
may  be  hand  delivered  or  couriered  to 
the  Federal  Building,  709  West  9th 
Street,  Jimeau,  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7465.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  Amendment  66  to  the  FMP 
and  the  two  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analyses  (EA/ 
RIR/IRFA)  prepared  for  these  actions  are 
available  from  NMFS  at  the  above 
address,  or  by  calling  the  Alaska  Region, 
NMFS,  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb.  907-586-7389, 
sally  •bibb@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Management  Background  and  Need  for 
Action 

NMFS  manages  fishing  for  groundfish 
by  U.S.  vessels  in  the  exclusive 
economic  zone  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  according  to  the  FMP.  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared  the  FMP  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  governing  fishing  by  U.S. 
vessels  appear  at  50  CFR  parts  600  and 
679. 

The  Council  has  submitted 
Amendment  66  for  Secretarial  review. 
NMFS  published  a  Notice  of 
Availability  of  the  FMP  amendment  at 
65  FR  34434,  May  30,  2000,  and  invited 
comments  on  the  FMP  amendment 
through  July  31,  2000.  All  written 
comments  received  by  July  31,  2000. 
whether  specifically  directed  to  the 
FMP  amendment,  the  proposed  rule,  or 
both,  will  be  considered  in  the 
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review. 


approval/disapproval  decision  on  the 
FMP  amendment. 

Two  issues  are  addressed  in  this 
proposed  rulemaking.  First,  the 
proposed  rule  would  add  a  definition  to 
50  CFR  part  679  for  "directed  fishing  for 
pollock  CDQ"  to  permanently 
implement  the  intent  of  the  APA  with 
respect  to  pollock  CDQ  accounting.  The 
proposed  definition  would  determine 
whether  pollock  caught  while  CDQ 
fishing  accrues  against  the  pollock  CDQ 
allocation  or  the  pollock  ICA.  Second, 
the  proposed  rule  would  remove  the 
allocation  of  squid  to  the  CDQ  Program 
to  prevent  the  catch  of  squid  CDQ  from 
limiting  the  catch  of  pollock  CDQ. 

Defining  Directed  Fishing  for  Pollock 

CDQ 

Section  206(a)  of  the  AFA  specifies 
that  "10  percent  of  the  total  allowable 
catch  of  pollock  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  shall 
be  allocated  as  a  directed  fishing 
allowance  to  the  Western  Alaska 
Community  Development  Quota 
Program  established  under  section 
305{i)  of  the  Magnuson-Stevens  Act." 
Under  section  206(b)  of  the  AFA  the 
incidental  catch  of  pollock  in  non- 
pollock  CDQ  fisheries  does  not  accrue 
against  the  pollock  CDQ  allocation 
created  in  section  206(a).  Rather,  the 
incidental  catch  of  pollock  in  the  CDQ 
fisheries  accrues  against  the  pollock  ICA 
established  in  the  groundfish 
specifications  for  pollock  incidental 
catch  from  the  CDQ  and  non-CDQ 
fisheries. 

NMFS  regulations  at  the  time  the  AFA 
became  effective  required  that  all 
pollock  caught  in  all  groundfish  CDQ 
fisheries  accrue  against  the  CDQ  group's 
pollock  CDQ  allocation.  NMFS  issued 
an  emergency  interim  rule  (EIR)  on 
January  26,  1999  (64  FR  3877,  which 
was  extended  through  December  31, 
1999,  at  64  FR  34743  on  June  29,  1999). 
to  revise  CDQ  catch  accounting 
regulations  for  1999  to  be  consistent 
with  the  AFA.  Permanent  rulemaking  is 
necessary  to  revise  CDQ  catch 
accounting  regulations  to  implement  the 
\FA. 

NMFS  and  the  Council  have 
considered  four  alternatives  for  defining 
directed  fishing  for  pollock  CDQ. 
Alternative  1  is  the  status  quo,  which 
would  not  distinguish  between  pollock 
caught  while  directed  fishing  for 
pollock  CDQ  from  pollock  caught 
incidentally  to  other  groundfish  CDQ 
fisheries.  This  alternative  is  not 
consistent  with  the  AFA. 

Alternative  2  would  define  directed 
fishing  for  pollock  CDQ  in  the  same 
manner  as  was  implemented  under  the 
EIR  in  1999.  Pollock  caught  in  hauls  by 


a  catcher/processor  or  deliveries  by  a 
catcher  vessel  in  which  pollock 
represents  40  percent  or  more  of  the 
total  groundfish  catch  by  weight  would 
accrue  against  the  pollock  CDQ  (the 
"40-percent  threshold").  Pollock  caught 
in  hauls  or  deliveries  in  which  pollock 
represents  less  than  40  percent  of  the 
total  groundfish  catch  would  accrue 
against  the  pollock  ICA. 

Alternative  3  is  the  same  as 
Alternative  2  except  that  the  threshold 
for  defining  directed  fishing  for  pollock 
CDQ  would  be  increased  from  40 
percent  to  60  percent. 

Alternative  4  would  use  maximum 
retainable  amounts  to  define  directed 
fishing  for  pollock  CDQ,  which  is  the 
method  used  to  define  directed  fishing 
in  all  non-CDQ  groundfish  fisheries.  A 
vessel  operator  would  be  directed 
fishing  for  pollock  CDQ  if  the  weight  of 
pollock  CDQ  retained  onboard  the 
vessel  was  20  percent  or  more  of  the 
weight  of  all  retained  CDQ  species 
onboard  the  vessel.  Under  Alternative  4, 
vessel  operators  could  control  whether 
they  were  directed  fishing  for  pollock 
CDQ  by  discarding  the  amount  of 
pollock  that  exceeded  the  maximum 
retainable  amount.  Under  Alternatives  2 
and  3,  vegsel  operators  cannot  discard 
pollock  to  control  whether  they  are 
directed  fishing  for  pollock  CDQ 
because  the  determination  of  their 
directed  fishery  is  made  on  the  basis  of 
the  percent  of  pollock  in  each  haul 
rather  than  on  retained  catch 
composition. 

At  its  June  1999  meeting,  the  Council 
considered  the  alternatives  presented  in 
a  draft  analysis,  catch  data  from  the 
1998  pollock  CDQ  fisheries,  NMFS' 
projections  about  catch  in  the  1999  CDQ 
fisheries,  public  testimony  at  the 
Council  meeting,  and  the 
recommendation  of  the  Council's 
Advisory  Panel  (AP).  The  Council 
agreed  with  the  AP's  recommendations 
to  increase  the  percentage  threshold 
from  40  percent  (Alternative  2)  to  60 
percent  (Alternative  3)  for  the  following 
reasons.  The  Council  recognized  that 
the  AFA  allows  the  CDQ  groups  to 
harvest  incidental  catches  of  pollock 
without  that  pollock  catch  accruing 
against  the  CDQ  group's  pollock  CDQ 
allocation.  The  Council  believed  that 
NMFS'  estimates  of  the  maximum 
potential  incidental  catch  of  pollock 
under  all  of  the  alternatives  were  high 
and  unlikely  to  be  realized  in  the  actual 
CDQ  fisheries.  The  Council  also 
believed  that  the  CDQ  groups  would 
discourage  non-pollock  CDQ  partners 
from  maximizing  the  amount  of  pollock 
that  they  can  legally  catch  under  the 
preferred  alternative  because  the  CDQ 
groups  are  aware  that  if  NMFS' 


maximum  estimates  of  pollock 
incidental  catch  prove  true,  the  Council 
may  be  requested  to  re-evaluate  this 
issue  and  consider  more  restrictive 
measures  for  the  CDQ  fisheries. 

The  Council  also  recognized  that 
vessels  not  intending  to  target  on 
pollock  periodically  would  catch  hauls 
with  a  high  proportion  of  pollock.  The 
objective  in  selecting  the  appropriate 
percentage  threshold  is  to  minimize 
situations  in  which  (1)  a  haul  or 
delivery'  by  a  vessel  intending  to  target 
pollock  did  not  meet  the  definition  of 
directed  fishing  for  pollock  CDQ,  and 
(2)  a  haul  or  delivery  by  a  vessel  not 
intending  to  target  pollock  CDQ  did 
meet  the  definition  of  directed  fishing 
for  pollock  CDQ.  However,  regardless  of 
the  percentage  threshold  selected,  some 
pollock  caught  by  vessels  intending  to 
target  pollock  would  be  caught  in  hauls 
or  deliveries  that  do  not  meet  the 
definition  of  directed  fishing  for  pollock 
CDQ  and  that  pollock  would  accrue 
against  the  pollock  ICA.  The  opposite 
situation  also  may  occur.  Some  vessels 
not  intending  to  target  pollock  CDQ  may 
catch  pollock  in  hauls  or  make 
deliveries  that  exceed  the  60-percent 
threshold,  in  which  case,  this  pollock 
would  accrue  against  the  CDQ  group's 
pollock  CDQ  allocation. 

Three  categories  of  vessels  catch 
pollock  in  the  CDQ  fisheries:  (1)  Trawl 
vessels  that  the  CDQ  group  identifies  as 
intending  to  catch  pollock  CDQ;  (2) 
trawl  vessels  intending  to  target  other 
groundfish  CDQ  species,  such  as 
flatfish,  Atka  mackerel,  rockfish,  or 
Pacific  cod;  and  (3)  vessels  using 
nontrawl  gear.  The  proposed  definition 
of  directed  fishing  for  pollock  CDQ 
would  apply  only  to  vessels  using  trawl 
gear.  Therefore,  all  catch  of  pollock  by 
vessels  using  longline,  pot,  jig,  or  any 
other  nontrawl  gear  would  accrue 
against  the  pollock  ICA. 

In  1999,  approximately  100,000  mt  of 
pollock  were  caught  by  vessels 
participating  in  some  CDQ  fishery.  Of 
this,  98,800  mt  of  pollock  was  caught  in 
trawl  hauls  in  which  pollock  was  equal 
to  or  greater  than  60  percent  of  the  total 
catch.  The  remaining  1,200  mt  accrued 
against  the  pollock  ICA  because  it  was 
caught  by  CDQ  vessels  using  nontrawl 
gear  (500  mt  pollock)  or  in  trawl  hauls 
in  which  pollock  represented  less  than 
60  percent  of  the  total  catch  (700  mt). 

Removing  Squid  as  a  CDQ  Species 

Currently,  all  groundfish  species  or 
species  groups  allocated  to  the  CDQ 
Program  are  considered  CDQ  species 
and  each  CDQ  group  is  prohibited  from 
exceeding  its  allocation  of  any  CDQ 
species.  The  CDQ  groups  are  expected 
to  reach  quotas  for  some  CDQ  species 
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before  they  fully  harvest  all  of  their  CDQ 
allocations. 

Squid  incidental  catch  is  caught 
primarily  by  vessels  using  pelagic  trawl 
gear  to  fish  for  pollock.  Very  little  squid 
is  caught  in  any  other  BSAI  fisheries. 
Since  implementation  of  the  MS  CDQ 
Program  in  1998,  the  CDQ  groups  have 
been  particularly  concerned  that  they 
will  reach  their  squid  CDQ  allocations 
before  they  harvest  all  of  their  pollock 
CDQ  allocations.  The  increase  of  the 
pollock  CDQ  allocation  to  10  percent  of 
the  pollock  TAC  under  the  AFA  without 
an  increase  in  the  squid  CDQ  allocation 
heightened  these  concerns. 

The  proposal  to  remove  squid  as  a 
CDQ  species  arose  in  mid-1998.  In  the 
1998  pollock  CDQ  fisheries, 
approximately  342  mt  of  squid  were 
caught.  The  squid  CDQ  allocation  was 
not  effective  for  the  1998  pollock  CDQ 
fisheries.  However,  the  squid  catch  of 
342  mt  significantly  exceeded  7.5 
percent  of  the  squid  TAC  (148  mt). 
Catch  in  the  1998  pollock  CDQ  fisheries 
indicated  that  148  mt  of  squid  were 
harvested  by  August  22,  1998,  when  the 
pollock  CDQ  catch  was  57,153  mt.  If  the 
squid  CDQ  allocation  had  been  effective 
in  1998,  this  would  have  resulted  in  the 
CDQ  groups  being  unable  to  harvest 
27,669  mt  of  pollock  (84,822  mt— 57.153 
mt).  Based  on  an  average  royalty  value 
of  $200  per  mt  for  pollock  harvested 
during  the  B-season,  this  amount  of 
pollock  would  have  been  valued  at  $5.5 
million.  Under  the  10-percent  pollock 
CDQ  allocation,  and  assuming  the  same 
pollock  and  squid  catch  rates  as 
achieved  in  1998,  the  amount  and  value 
of  the  pollock  catch  CDQ  that  could  be 
foregone  would  be  approximately 
42.200  mt  (99,200  mt— 57,000  mt)  and 
$8.4  million.  No  specific  provision 
exists  in  ciurent  regulation  to  allocate 
back  to  the  non-CDQ  fisheries  any 
unharvested  pollock  CDQ  or  any  other 
CDQ  species. 

The  1 998  experience  with  squid 
incidental  catch  in  the  BSAI  groundfish 
fisheries  did  not  occur  in  1999.  Total 
squid  incidental  catch  decreased  from 
915  mt  in  1998  to  441  mt  in  1999  and 
squid  incidental  catch  in  the  CDQ 
fisheries  decreased  from  342  mt  in  1998 
to  41  mt  in  1999.  The  reason  for  this 
change  in  squid  incidental  catch  is  not 
known.  However,  catch  statistics 
presented  in  the  analysis  indicate  that 
squid  incidental  catch  has  varied 
between  several  hundred  mt  to  over 
1,000  mt  in  the  last  10  years. 

NMFS  and  the  Coimcil  considered 
two  alternatives  for  the  status  of  squid 
as  a  CDQ  species:  (1)  The  status  quo, 
which  would  continue  to  allocate  7.5 
percent  of  the  squid  TAC  to  the  CDQ 
Program;  and  (2)  discontinuing  the 


squid  CDQ  allocation.  An  increase  of 
the  squid  CDQ  allocation  corresponding 
to  the  AFA's  increased  pollock  CDQ 
allocation  is  not  an  available 
management  measure.  Section 
305(i)(l)(C)(ii)(II)  of  the  Magnuson- 
Stevens  Act  requires  that,  until  October 
1,  2001,  the  percentage  of  a  groundfish 
TAC  allocated  to  the  CDQ  Program 
cannot  exceed  the  amount  approved  by 
the  Council  prior  to  October  1,  1995. 

If  the  allocation  of  7.5  percent  of  the 
squid  TAC  to  the  CDQ  Program  were 
removed,  squid  would  no  longer  be  a 
CDQ  species,  and  the  individual  CDQ 
groups  would  no  longer  receive 
allocations  of  squid  CDQ  each  year.  The 
catch  of  squid  in  the  CDQ  fisheries 
would  accrue  to  a  single  squid  TAC 
together  with  the  squid  catch  from  the 
non-CDQ  fisheries.  The  catch  of  squid 
by  a  CDQ  group  would  not  prevent  the 
harvest  of  their  other  CDQ  species,  such 
as  pollock  CDQ,  because  the  CDQ 
groups  are  only  prohibited  from 
exceeding  allocations  of  those  species 
allocated  to  the  CDQ  Program. 

If  squid  is  removed  from  the  CDQ 
allocations,  NMFS  would  manage  the 
overall  squid  TAC  to  ensure  that  catch 
in  CDQ  and  non-CDQ  fisheries 
combined  remains  within  the  TAC  and 
does  not  exceed  the  overfishing  limit.  If 
the  catch  of  squid  reaches  the 
overfishing  level  of  2,620  mt,  NMFS 
would  be  required  to  take  action  to  limit 
all  fisheries  in  which  squid  catch  occurs 
to  ensure  that  the  squid  OFL  is  not 
exceeded. 

In  the  EA/RIR/IRFA,  NMFS  presents 
information  about  the  squid  overfishing, 
acceptable  biological  catch,  TAC  limits, 
and  estimated  total  catch,  for  the  years 
1994  through  1999.  This  information 
shows  that  the  squid  catch  by  the  CDQ 
and  non-CDQ  fisheries  combined  has 
not  exceeded  the  TAC  since  1996 
(revisions  to  ABC  and  overfishing  level 
definitions  were  implemented  under 
Amendment  44  to  the  BSAI  FMP  in 
1997).  Based  on  these  data,  the  overall 
catch  of  squid  should  not  exceed 
amounts  harvested  in  previous  years, 
unless  factors  related  to  the  amount  or 
location  of  squid  change  (factors  not 
related  to  the  pollock  catch). 

At  its  June  1999  meeting,  the  Council 
recommended  removal  of  squid  as  a 
CDQ  species.  Discontinuing  the 
allocation  of  squid  to  the  CDQ  Program 
would  eliminate  the  possibility  that  the 
incidental  catch  of  squid  would 
constrain  a  CDQ  group's  ability  to 
harvest  its  pollock  CDQ  allocations.  In 
making  this  recommendation,  the 
Council  believed  that  allowing  the  CDQ 
fisheries  to  harvest  more  than  7.5 
percent  of  the  squid  TAC  would  not 
negatively  affect  overall  management  of 


squid  and  would  remove  a  significant 
barrier  to  the  CDQ  group's  realizing  the 
full  value  of  its  pollock  CDQ  allocations. 

Removal  of  squid  as  a  CDQ  species 
would  require  an  amendment  to  the 
FMP  because  Section  13.4. 7  J. 5  of  the 
FMP  currently  states  that  "CDQs  will  be 
issued  for  7.5  percent  of  the  TAC  for  all 
BSAI  groundfish  species  not  already 
covered  by  another  CDQ  program." 
Squid  is  one  of  the  groundfish  TAC 
species.  The  FMP  language  would  have 
to  be  amended  to  issue  CDQs  for  all 
BSAI  groundfish  species  except  squid. 

Description  of  the  Proposed  Regulations 

NMFS  proposes  the  following 
regulatory  amendments  to  50  CFR  part 
679: 

1 .  Define  directed  fishing  for  pollock 
CDQ  at  §  679.2  as  a  haul  by  a  catcher/ 
processor  or  a  delivery  by  a  catcher 
vessel  in  which  pollock  represents  60 
percent  or  more  of  the  groundfish  catch 
by  weight  in  the  haul  or  delivery. 
Clarify  that  the  groundfish  species  used 
to  calculate  total  catch  includes  all 
species  categories  defined  in  Table  1  of 
the  annual  BSAI  specifications, 
including  squid. 

2.  In  §679.20,  revise  paragraph 
(b)(l)(iii)(A)  to  remove  the  allocation  of 
7.5  percent  of  the  squid  TAC  to  the  CDQ 
Program. 

3.  In  §  679.31(f),  remove  the  reference 
to  the  squid  CDQ  from  the  paragraph 
describing  the  non-specific  CDQ 
reserve.  Under  this  proposed  rule,  squid 
would  no  longer  be  allocated  to  the  CDQ 
Program,  so  NMFS  could  not  allocate  a 
portion  Qf  the  squid  CDQ  to  each  CDQ 
groups'  non-specific  CDQ  reserve. 

4.  In  §  679.32,  permanently 
implement  paragraphs  (a)(2)  and  (e), 
which  were  in  effect  in  1999  under  the 
EIR.  Paragraph  (a)(2)  is  a  reference  to  the 
location  of  the  pollock  CDQ  catch 
accounting  regulations  at  paragraph  (e). 
Paragraph  (e)  contains  the  requirements 
that  pollock  catch  meeting  the 
definition  of  directed  fishing  for  pollock 
CDQ  would  accrue  against  the  pollock 
CDQ  allocation,  and  all  other  catch  of 
pollock  in  the  CDQ  fisheries  would 
accrue  against  the  pollock  ICA. 
Paragraph  (e)  also  reiterates  that  100 
percent  of  all  pollock  caught  in  the 
groundfish  CDQ  fisheries,  regardless  of 
the  percent  of  pollock  in  the  haul  or 
delivery,  would  be  retained  under  the 
Improved  Retention/Improved 
Utilization  regulations  at  §  679.27. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  amendment 
this  proposed  rule  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
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applicable  law.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

MMFS  has  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities  A  copv  of  this  analysis  is 
available  (see  ADDRESSES).  The  IRFA 
consists  of  the  IRFA  for  Amendment  66, 
the  IRFA  for  defining  directed  fishing 
for  pollock  CDQ,  and  the  preamble  to 
this  proposed  rule.  The  following  is  a 
summary  of  the  IRFA  that  (1)  identifies 
all  of  the  entities  that  NMFS  believes 
would  be  impacted  by  these  proposed 
r;tJulat()r\  amendments,  (2)  identifies 
which  of  these  impacted  entities  are 
considered  small  entities  under  the 


Regulatory  Flexibility  Analysis  (RFA), 
(3)  describes  how  the  small  entities 
could  be  affected  by  the  proposed 
regulatory  amendments  and  the 
alternatives  considered,  (4)  discusses 
significant  alternatives  that  would 
minimize  the  economic  impacts  on 
these  small  entities,  and  (5)  describes 
the  projected  cumulative  effects  on 
small  entities  of  the  proposed  regulatory 
amendments  to  define  directed  fishing 
for  pollock  CDQ  and  to  remove  squid  as 
a  CDQ  species. 

The  following  table  suimnarizes  the 
total  number  of  entities  that  could  be 
affected  by  the  proposed  regulations  and 
the  number  that  are  small  entities  under 
the  RFA.  The  table  shows  that  the 
proposed  regulatory  amendments  would 
affect  (1)  the  six  CDQ  groups 
representing  the  65  western  Alaska 
communities  that  are  eligible  for  the 


CDQ  Program;  (2)  the  owners  of  10  trawl 
catcher/processors,  1  mothership,  22 
trawl  catcher  vessels,  3  shoreside 
processors  that  harvest  and  process 
pollock  CDQ;  (3)  the  ovkmers  of  7  trawl 
catcher/processors  fishing  for  other 
groimdfish  CDQ;  and  (4)  up  to  20 
catcher/processors,  3  motherships,  8 
shoreside  processors,  and  120  catcher 
vessels  that  participate  in  the  AFA 
pollock  fisheries.  The  CDQ  groups  and 
the  communities  they  represent  are 
small  entities  under  the  RFA,  as  are  40 
of  the  120  catcher  vessels  that 
participate  in  the  AFA  pollock  fisheries. 
However,  none  of  the  catcher/ 
processors,  motherships,  shoreside 
processors,  the  22  trawl  catcher  vessels 
participating  in  the  CDQ  fisheries,  or  80 
of  the  120  trawl  catcher  vessels 
participating  in  the  AFA  pollock 
fisheries  are  small  entities. 


Category 

Total  Numt>er  That  CoukJ  Be  Affected 

Number  That  are 
Small  Entities 

CDQ  groups 

6  groups  representing  65  communities 

6  groups 

representing  65 

communities 

Vessels  and  Processors  in  ttie  BSAI  Pollock  Fisheries 

!l 

20  trawl  catcher/processors(c/p) 

3  motherships 

8  shoreplants 

120  trawl  catcher  vessels  (cv) 

40  trawl  cv 

Number  ttiat  also  Participate  in  Potlock  CDQ  Fisheries 

lOc/p 

1  mothership 

3  shoreplants 

22  trawl  cv 

0 

Trawl  Vessels  that  Participate  in  non-Pollock  CDQ  Fisheries 

7  trawl  c/p 

0 

The  IRFA,  and  the  remainder  of  this 
summary,  describes  the  impacts  of  the 
proposed  regulatory  amendment  and 
alternatives  on  the  affected  small 
entities:  the  CDQ  groups  and  the 
communities  they  represent,  and  the  40 
trawl  catcher  vessels  that  participate  in 
the  AFA  pollock  fisheries  but  do  not 
participate  in  the  CDQ  fisheries. 

This  proposed  rule  involves  two 
distinct  changes  that  could  affect  small 
entities  individually  or  cumulatively:  by 
creating  a  definition  of  directed  fishing 
for  pollock  CDQ.  and  by  removing  squid 
frcjm  the  CDQ  allocations.  The  proposed 
aefinition  of  directed  fishing  for  pollock 
CDQ  would  affect  CDQ  groups  because 
it  would  determine  how  much  of  the 
pollock  caught  by  vessels  fishing  for  the 
C  DQ  groups  would  accrue  against  the 
t  ollock  CIDQ  allocation  and  how  much 
■would  accrue  against  the  pollock  ICA. 
I  he  total  catch  of  pollock  in  the  CDQ 
*""  sheries  is  the  sum  of  pollock  that 


accrues  against  the  pollock  CDQ 
allocation  and  pollock  that  accrues 
against  the  pollock  ICA.  In  general,  the 
more  pollock  from  the  CDQ  fisheries 
that  accrues  against  the  pollock  ICA,  the 
higher  the  royalties  to  the  CDQ  groups. 
In  comparison  with  the  status  quo,  the 
proposed  rule  would  benefit  the  CDQ 
groups  because  it  would  allow  some 
pollock  catch  in  the  CDQ  fisheries  to 
accrue  against  the  pollock  ICA  rather 
than  requiring  all  pollock  catch  in  the 
CDQ  fisheries  to  accrue  against  the 
pollock  CDQ  allocation. 

The  40  catcher  vessels  in  the  BSAI 
pollock  fisheries  that  are  small  entities 
do  not  participate  in  the  CDQ  fisheries. 
However,  the  proposed  definition  could 
affect  them  because  any  pollock  from 
the  CDQ  fisheries  that  accrues  against 
the  pollock  ICA  reduces  the  pollock 
directed  fishing  allowances  available  to 
the  sector  under  the  AFA.  Therefore,  the 
more  pollock  from  the  CDQ  fisheries 


that  accrues  against  the  pollock  ICA,  the 
less  pollock  that  is  available  to  these  40 
catcher  vessels  in  directed  pollock 
fisheries.  In  comparison  to  the  status 
quo,  the  proposed  rule  would  not 
benefit  the  40  catcher  vessels  because  it 
could  slightly  reduce  the  amount  of 
pollock  available  to  these  40  catcher 
vessels  in  their  directed  pollock 
fisheries. 

If  this  proposed  definition  had  been 
in  place  in  1999,  approximately  98,800 
mt  of  pollock  would  have  accrued  to  the 
pollock  CDQ  allocation  and 
approximately  1 ,200  mt  to  the  pollock 
ICA.  U  this  1,200  mt  had  been  required 
to  accrue  against  the  pollock  CDQ 
allocation  (under  the  status  quo),  this 
1,200  mt  would  have  been  available  for 
the  directed  AFA  fisheries.  The  40 
catcher  vessels  from  the  AFA  that  are 
small  entities  could  have  participated  in 
a  600  mt  increase  in  the  pollock  AFA 
allocation  to  the  inshore  sector  (because 
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the  inshore  sector  is  allocated  50 
percent  of  the  pollock  available  to  the 
directed  AFA  fisheries:  1,200  mt  *  50 
percent  =  600  mt).  However,  600  mt  of 
pollock  is  about  1/10  percent  of  the  total 
pollock  allocation  to  the  inshore  sector 
(423,187  mt  pollock).  Therefore,  NMFS 
believes  that  the  increase  in  pollock  that 
would  accrue  to  the  pollock  ICA  under 
this  proposed  rule  would  have  a 
minimal  negative  impact  on  the  small 
entities  participating  in  the  pollock  AFA 
fisheries  (the  40  trawl  catcher  vessels). 

The  proposal  to  remove  squid  as  a 
CDQ  species  would  Ukely  affect  only 
the  6  CDQ  groups.  The  proposed  rule 
should  allow  the  CDQ  groups  to  fully 
harvest  their  pollock  CDQ  allocations. 
Without  this  proposed  action,  some  risk 
exists  that  the  squid  CDQ  allocation 
would  be  reached  before  all  of  the 
pollock  CDQ  was  harvested.  If  this 
occurs,  the  CDQ  groups  would  lose  the 
opportunitv  to  harvest  all  of  their 
pollock  CDQ  and  the  royalties 
associated  with  this  pollock  catch. 
Based  on  the  1998  squid  incidental 
catch  rates,  this  potential  loss  to  the 
CDQ  groups  could  range  from  $0  to  $8.4 
million  annually.  In  addition  to  the  loss 
of  royalty  revenue,  the  CDQ  groups  also 
would  lose  profit  sharing  and 
employment  opportunities  that  would 
have  been  associated  with  full  harvest  of 
the  pollock  CDQ.  Therefore,  NMFS 
expects  this  proposed  action  to  benefit 
the  CDQ  groups. 

The  proposal  to  remove  squid  as  a 
CDQ  species  is  not  expected  to 
negatively  affect  any  other  entity 
participating  in  the  BSAI  groundfish 
fisheries.  The  catch  of  squid  in  the  CDQ 
fisheries  would  accrue  against  the 
overall  squid  TAC  together  with  squid 
catch  from  the  non-CDQ  fisheries.  The 
CDQ  and  non-CDQ  trawl  fisheries  could 
be  restricted  if  the  toted  catch  of  squid 
exceeded  the  squid  TAC  or  overfishing 
limit.  However,  the  squid  TAC  has  not 
been  exceeded  since  1996.  NMFS  does 
not  expect  that  the  TACs  for  squid  or 
pollock  would  be  exceeded  in  future 
years  as  a  result  of  the  proposed  action. 

The  cumulative  impacts  of  the 
proposed  action  to  define  directed 
fishing  for  pollock  CDQ  and  to  remove 
squid  as  a  CDQ  species  on  small  entities 
are  (1)  benefits  to  the  CDQ  groups  and 
the  65  conununities  they  represent  in 
the  form  of  increased  total  catch  of 
pollock  in  the  CDQ  fisheries  and 
decreased  potential  that  they  would 
catch  less  than  their  full  pollock  CDQ 
allocation  due  to  the  incidental  catch  of 
squid;  and  (2)  potential  costs  to  40  trawl 
catcher  vessels  in  the  BSAI  pollock  AFA 
fisheries  in  the  form  of  slightly  reduced 
pollock  directed  fishing  allowances  to 
allow  for  the  incidental  catch  of  pollock 


in  the  CDQ  fisheries  as  required  by  the 
AFA. 

NMFS  considered  several  alternatives 
that  could  have  minimized  the  negative 
economic  impacts  on  some  of  the  small 
entities.  The  Council  could  have 
recommended  a  definition  of  directed 
fishing  for  pollock  CDQ  that  further 
increased  the  amount  of  pollock  catch 
in  the  CDQ  fisheries  that  would  accrue 
against  the  pollock  ICA,  thereby 
increasing  the  benefits  to  certain  small 
entities.  Using  maximum  retainable 
amounts  to  define  directed  fishing  for 
pollock  CDQ  would  have  allowed  the 
CDQ  groups  to  catch  as  much  pollock  as 
they  wished  while  CDQ  fishing  and  to 
discard  amounts  of  pollock  above  the 
maximum  retainable  amounts.  This 
alternative  would  require  regulatory 
discards  of  pollock  catch  that  exceeds 
the  maximum  retainable  amounts.  In 
addition,  this  alternative  would  increase 
the  potential  negative  impacts  to 
another  group  of  small  entities  affected 
by  the  proposed  action — the  40  catcher 
vessels  in  the  AFA  pollock  fisheries — 
because  increases  in  the  amount  of 
pollock  from  the  CDQ  fisheries  accruing 
against  the  pollock  ICA  would  decrease 
the  directed  pollock  allowance  to  the 
AFA  fisheries. 

The  Council  also  considered  an 
alternative  that  could  have  further 
minimized  negative  economic  impacts 
on  the  40  catcher  vessels  in  the  AFA 
pollock  fisheries:  establishing  a  40- 
percent  threshold  rather  than  60 
percent.  Under  this  alternative,  less 
pollock  from  the  CDQ  fisheries  would 
accrue  against  the  pollock  ICA  than 
would  accrue  under  the  preferred 
alternative.  However,  the  Council 
considered  the  trade-off  in  impacts  to 
the  participants  in  the  AFA  pollock 
fisheries  and  the  CDQ  fisheries  and 
determined  that  the  amount  of  pollock 
that  would  accrue  against  the  pollock 
ICA  under  the  preferred  alternative  was 
not  likely  to  significantly  affect  the  40 
trawl  catcher  vessels  or  other 
participants  in  the  AFA  fisheries. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  urmecessarj' 
complexity  arising  from  the  language 
used  in  this  proposed  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Dated:  July  9,  2000  . 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.  and  3631  et  seq. 

2.  In  §  679.2,  the  definition  for 
"Directed  fishing  for  pollock  CDQ"  is 
added  to  read  as  follows: 

§679.2     Definitions 

***** 

Directed  fishing  for  pollock  CDQ 
means,  for  purposes  of  determining 
whether  pollock  caught  while  CDQ 
fishing  accrues  against  the  pollock  CDQ 
allocation  or  the  pollock  incidental 
catch  allowance,  a  vessel  operator  using 
trawl  gear  is  directed  fishing  for  pollock 
CDQ  if  pollock  represents  60  percent  or 
more  of  the  total  catch  of  groundfish 
species  by  weight  in  a  haul  by  a  catcher/ 
processor  or  a  delivery  by  a  catcher 
vessel.  The  groundfish  species  used  to 
calculate  total  catch  includes  all  species 
categories  defined  in  Table  1  of  the 
annual  BSAI  specifications. 
***** 

3.  In  §679.20,  paragraph  (b)(l)(iii){A) 
is  revised  to  read  as  follows: 

§679.20    Generallimitations. 

***** 

(b)*  *  * 

(D*  *  * 

(iii)  *   *  * 

(A)  Groundfish  CDQ  Reserve.  Except 
as  limited  by  §  679.31(a),  one  half  of  the 
nonspecified  reserve  established  by 
paragraph  (h){l)(i)  of  this  section  for  all 
species  except  squid  is  apportioned  to 
the  groundfish  CDQ  reserve. 
***** 

4.  In  §  679.31,  paragraph  (f)  is  revised 
to  read  as  follows: 

§679.31     CDQ  reserves 

***** 

(f)  Non-specific  CDQ  reserve. 
Annually,  NMFS  will  apportion  15 
percent  of  each  arrowtooth  flounder  and 
"other  species"  CDQ  for  each  CDQ 
group  to  a  non-specific  CDQ  reserve.  A 
CDQ  group's  non-specific  CDQ  reserve 
must  be  for  the  exclusive  use  of  that 
CDQ  group.  A  release  from  the  non- 
specific CDQ  reserve  to  the  CDQ  group's 
arrowtooth  flounder  or  "other  species" 
CDQ  is  a  technical  amendment  to  a 
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c  ommunity  development  plan  as 

ciescribed  in  §  679.30(g)(5).  The 

technical  amendment  must  be  approved 

t  efore  harvests  relying  on  CDQ 

t  ransferred  from  the  non-specific  CDQ 

reserve  may  be  conducted. 

***** 

5.  In  §  679.32,  paragraph  (a)(2)  is 
revised  and  paragraph  (e)  is  added  to 

§679.32     Groundtish  and  nalibut  CDQ 
catch  monrtonng 

la)  *    '    * 

(2)  Pollock  CDQ.  Requirements  for  the 
(counting  of  pollock  while  CDQ 


fishing  are  at  paragraph  (e)  of  this 
section. 

***** 

(e)  Pollock  CDQ.  (1)  Directed  fishing 
for  pollock  CDQ.  Ow^ners  and  operators 
of  vessels  directed  fishing  for  pollock 
CDQ  as  defined  at  §  679.2  and 
processors  taking  deliveries  ft-om  vessels 
directed  fishing  for  pollock  CDQ  must 
comply  wiih  all  applicable  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section.  Pollock  catch  by  vessels 
directed  fishing  for  pollock  CDQ  will 
accrue  against  the  pollock  CDQ  for  the 
CDQ  group. 


(2)  Catch  of  pollock  by  vessels  not 
directed  fishing  for  pollock  CDQ. 
Pollock  catch  by  vessels  groundfish 
CDQ  fishing,  but  not  directed  fishing  for 
pollock  CDQ  as  defined  at  §  679.2,  will 
not  accrue  against  the  pollock  CDQ  for 
the  CDQ  group. 

(3)  Operators  of  all  vessels 
participating  in  any  CDQ  fishery  must 
retain  all  pollock  caught  while  CDQ 
fishing  as  required  at  §  679.27  (IR/IU). 

***** 

[FR  Doc.  00-18019  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No  DA-98-03j 

United  States  Standards  for  Dr\  Whey; 
Correction 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  published  in  the  Federal 
Register  of  June  20,  2000  (65  FR  38235) 
a  document  {DA-98-03)  soliciting 
comments  on  a  proposal  to  change  the 
United  States  Standards  for  Dry  Whey. 
Text  was  inadvertently  omitted  in  four 
paragraphs  in  the  Notice,  in  one  place 
a  word  was  misspelled,  and  in  another 
place  an  incorrect  title  for  an  industry 
organization  appeared.  This  document 
corrects  those  errors. 
DATES:  July  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  R.  Spomer,  Chief,  Dairy 
Standardization  Branch,  AMS/USDA/ 
Dairy  Programs,  Room  2764-South.  P.O. 
Box  96956,  Washington,  DC  20090- 
6456;  telephone  (202)  720-7473;  fax 
(202)  720-2643;  e-mail 
Duane.Spomer@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Agriculture 
(Department)  published  a  Notice  (DA- 
98-03)  in  the  Federal  Register  of  June 
20,  2000  (65  FR  38235).  The  Notice 
(issued  on  June  13,  2000)  solicited 
comments  on  a  proposal  to  change  the 
United  States  Standards  for  Dry  Whey. 
AMS  is  proposing  changes  that  would 
lower  the  bacterial  estimate  of  not  more 
than  50,000  per  gram  to  not  more  than 
30,000  per  gram,  incorporate  maximum 
scorched  particle  content  as  a 
requirement  for  U.S.  grade,  and  expand 
the  Test  Methods  section  to  allow 
product  evaluation  using  the  latest 


methods  included  in  Standard  Methods 
for  Examination  of  Deiiry  Products,  in 
the  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists,  and  in  standards  developed 
by  the  International  Dairy  Federation. 
These  changes  are  being  proposed  to 
strengthen  the  quality  requirements  of 
this  Standard  to  reflect  improvements 
that  have  occurred  in  dry  whey  quality 
since  the  Standards  were  last  reviewed. 
AMS  is  also  proposing  editorial  changes 
to  provide  consistency  with  other  dry 
milk  standards.  This  Notice  Correction 
is  necessary  in  order  to  provide 
complete  data  on  which  to  solicit 
comments.  The  due  date  for  comments 
on  the  proposed  changes  (August  21, 
2000)  is  unchanged. 

Correction 

This  Federal  Register  Notice  makes 
correction  to  the  Notice  published  on 
June  20,  2000  (65  FR  38235).  The 
Department  makes  the  following 
corrections: 

(1)  In  the  third  column,  under 
"Proposed  by  Dairy  Programs, 
Agricultural  Marketing  Service"  (FR 
page  38235),  the  paragraph  which 
begins  "Concerning  the  suggestion  by 
the  *  *  *  ",  change  "American  Dairy 
Products  Association"  to  read 
"American  Dairy  Products  Institute." 

(2)  In  the  first  paragraph  of  the  first 
colunm  "current  standard,"  second 
sentence  (FR  page  38236),  correct  the 
spelling  of  "Mositiire"  to  read 
"Moisttire". 

(3)  In  paragraph  (a)(1)  of  the  first 
column,  "Requirements  for  U.S.  grade," 
(FR  page  38236),  add  the  following 
omitted  words  in  the  Current  standard 
section  immediately  following  the  last 
published  fine  in  the  paragraph  (which 
reads  "possess  the  following  flavors  to 
a."): 

"  *  *   *  slight  degree:  Bitter,  fermented, 
storage,  and  utensil;  and  the  following 
to  a  definite  degree:  feed  and  weedy." 
The  paragraph  should  read  as  follows: 
(1)  Flavor.  (Applies  to  the  rehquefied 
form).  Shall  have  a  normal  whey  flavor 
free  from  undesirable  flavors,  but  may 
possess  the  following  flavors  to  a  slight 
degree:  Bitter,  fermented,  storage,  and 
utensil;  and  the  following  to  a  definite 
degree:  feed  and  weedy. 

(4)  In  paragraph  (1)  of  that  same 
section  (Requirements  for  U.S.  grade) 
(FR  page  38236)  add  the  following 
omitted  words  in  the  second  coliunn. 


Proposed  section  immediately  following 
the  last  published  line  in  the  paragraph 
(which  reads  "and  the  following  to  a 
definite  degree:  feed  and"): 

"  *   *   *  weedy.  See  Table  1  of  this 
section." 

The  paragraph  should  read  as  follows: 
(1)  Flavor.  Reconstituted  whey  shall 
have  a  normal  whey  flavor  free  from 
undesirable  flavors,  but  may  possess  the 
following  flavors  to  a  slight  degree: 
Bitter,  fermented,  storage,  and  utensil; 
and  the  following  to  a  definite  degree: 
feed  and  weedy.  See  Table  1  of  this 
section. 

(5)  In  the  paragraph  of  that  same 
section  (FR  page  38236)  add  the 
following  omitted  words  in  the  third 
column  (Discussion  section), 
immediately  followring  the  words  in  the 
last  published  line  in  that  paragraph 
(which  reads  "and  thefr"): 
"intensities.  This  would  allow  the 

reader  to  quickly  identify  flavor 
characteristics  and  intensities 
included  in  this  standard." 

The  paragraph  should  read  as  follows: 
We  propose  to  change  "reliquefied"  to 
"reconstituted"  to  more  accurately 
describe  the  process  of  converting  dry 
whey  to  a  liquid  product.  We  propose 
to  provide  a  Table  1  that  includes  the 
allowed  flavors  and  their  intensities. 
This  would  allow  the  reader  to  quickly 
identify  flavor  characteristics  and 
intensities  included  in  this  standard. 

(6)  Proposed  paragraph  (b)  in  the 
second  column  under  "Test  Methods" 
(FR  page  38238),  add  the  following 
omitted  words  in  the  Proposed  column 
immediately  following  the  last 
published  line  in  the  paragraph  (which 
reads  "Methods  for  the  Examination  of 
Dairy."): 

"Products,"  available  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street  NW, 
Washington,  DC  20005,  or  by  methods 
published  by  the  International  Dairy 
Federation,  available  from  the 
International  Dairy  Federation,  41 
Square  Vergate,  B-1030  Brussels, 
Belgium." 

The  paragraph  should  read  as  follows: 
(b)  All  other  tests  shall  be  performed 
by  the  methods  contained  in  the  latest 
edition  of  the  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  published  by  the 
Association  of  Official  Analytical 
Chemists  International,  481  North 
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Frederick  Avenue,  Suite  500, 
Gaithersburg,  MD  20877-2504;  by  the 
methods  provided  in  the  latest  edition 
of  the  "Standard  Methods  for  the 
Examination  of  Dairy  Products," 
available  from  the  American  Public 
Health  Association,  1015  Fifteenth 
Street  NW,  Washington,  DC  20005,  or  by 
methods  published  by  the  International 
Dairy  Federation,  available  from  the 
International  Dair\'  Federation,  41 
Square  Vergate,  B-1030  Brussels, 
Belgium. 

Authority:  (7  U.S.C.  1621-1627). 

Dated:  )uly  11.  2000. 
Kathleen  A.  Merrigan, 
Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  00-17957  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Under  Secretary, 
Research,  Education,  and  Economics 

Notice  of  the  Advisory  Committee  on 
Agricultural  Biotechnology  Meeting 

AGENCY:  Agricultural  Research  Service, 

USDA. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U  S  C  App.,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  .advisory  Committee  on 
Agricultural  Biotechnologv^  (ACAB). 
SUPPLEMENTARY  INFORMATION:  The  ACAB 
has  scheduled  its  second  meeting  on 
luly  26-27,  2000  The  topics  to  be 
discussed  will  include:  (1)  finalization 
of  .\CAB  Bylaws  and  Operating 
Procedures.  (2)  update  on  recent 
relevant  issues,  projects,  and  activities; 
(3)  potential  impacts  of  the  licensing  of 
USDA  Control  of  Gene  Expression  (CGE) 
patents;  (4)  agricultural  biotechnology 
statistics  collection  and  analyses;  (5) 
topics  for  potential  consideration  by  the 
National  Academy  of  Sciences'  Standing 
Committee  on  Biotechnology,  Food  and 
Fiber  Production,  and  the  Environment; 
(6)  FV  2002  biotechnology  budget 
priorities;  and  (7)  framing  of  additional 
issues  for  future  ACAB  deliberations. 

Background  information  regarding  the 
work  of  the  .'\C.\B  is  available  on  the 
USDA  web  site  at  http:"v\'w-w. usda.gov/ 
agencies/biotech/acab.html.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  also  inform  Dr. 
Schechtman  in  writing  or  via  E-mail  at 
the  indicated  addresses  at  least  three 
business  davs  before  the  meeting.  On 
lulv  26,  2000,  if  time  permits, 
reasonable  provision  will  be  made  for 


oral  presentations  of  no  more  than  five 
minutes  each  in  duration.  Interested 
individuals  may  file  written  conmients 
with  the  committee  before  or  after  the 
meeting  by  sending  them  to  Dr. 
Schecntman  at  the  address  below. 
Written  comments  may  be  submitted  by 
regular  mail,  fax,  or  e-mail. 
DATES:  The  meeting  will  be  held  in  the 
Empire  Room  in  the  Omni  Shoreham 
Hotel.  2500  Calvert  Street,  NW. 
Washington,  DC  20008,  on  July  26-27. 
2000.  The  meeting  is  scheduled  to  run 
from  8:30  am  until  7  pm  on  July  26  and 
8:30  am  imtil  5  pm  on  July  27.  The 
meeting  will  be  open  to  the  public,  but 
space  is  limited.  Lf  you  would  like  to 
attend  the  meetings,  you  must  register 
by  contacting  Mf .  Cindi  White  at  (202) 
690-8647,  by  fax  at  (202)  720-3191  or 
by  E-mail  at  cwhite®ars. usda.gov  at 
least  7  days  prior  to  the  meeting.  Please 
provide  your  name,  title,  business 
affiliation,  address,  telephone,  and  fax 
number  when  you  register.  If  you 
require  a  sign  language  interpreter  or 
other  special  accommodation  due  to 
disability,  please  indicate  those  needs  at 
the  time  of  registration. 
R3R  FURTHER  INFORMATION  CONTACT: 
Michael  Schechtman,  Designated 
Federal  Official,  Office  of  the  Deputy 
Secretary,  USDA.  202B  Jamie  L.  Whitten 
Federal  Building,  12th  and 
Independence  Avenue,  SW, 
Washington,  DC  20250;  Telephone  (202) 
720-3817;  Fax  (202)  690-4265;  E-mail 
mschechtman@ars.usda.gov. 

Floyd  P.  Horn, 

Administrator. 

[FR  Doc.  00-17939  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

West  Gold  Project,  Idaho  Panhandle 
National  Forests,  Bonner  County. 
Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  document  and 
disclose  the  potential  environmental 
effects  of  proposed  activities  within  the 
West  Gold  watershed  in  the  Sandpoint 
Ranger  District,  Idaho  Panhandle 
National  Forests.  The  watershed  is 
located  about  25  miles  south  of 
Sandpoint,  Idaho,  near  the  town  of 
Lakeview. 

The  proposal  was  designed  using 
science  from  broad  scale  assessments 


including  the  Interior  Columbia  Basin 
Ecosystem  Management  Project.  The 
proposal  is  intended  to  improve  the 
health  and  productivity  of  terrestrial 
and  aquatic  habitats  by:  (1)  Restoring 
desired  forest  structures,  habitats,  and 
species  composition  where  they  are 
decreasing  and  where  root  disease 
occurs,  (2)  restoring  fire  as  an  ecological 
process,  (3)  reducing  the  level  of  forest 
fuels  and  the  risk  of  catastrophic 
wildfire;  (4)  reducing  existing  and 
potential  sediment  risks  and  improving 
aquatic  habitat,  and  (5)  providing  public 
access  and  managing  motorized 
recreation  to  protect  resource  values 
such  as  wildlife  and  water. 

Activities  would  include  thinning 
overcrowded  stands  of  trees,  cutting 
stands  dead  or  dying  from  insects  and 
root  disease  and  replanting  them  with 
longer  lived  serai  species;  burning  to 
reduce  fuels,  improve  growing 
conditions,  and  improve  forage  for 
wildlife;  placing  woody  debris  in  stream 
segments  where  needed,  improving 
drainage  structures  and  the  design  of 
existing  roads;  decommissioning  or 
recontouring  unneeded  road  segments; 
and  redesigning  gates  to  allow  limited, 
dry  season,  off-road  vehicle  use  on  some 
existing  roads. 

The  Sandpoint  Ranger  District  of  the 
Idaho  Panhandle  National  Forests  in 
Bonner  County,  Idaho  will  administer 
these  activities.  The  EIS  will  tier  to  the 
Idaho  Panhandle  National  Forests  Forest 
Plan  (September  1987), 
DATES:  Comments  should  be  postmarked 
on  or  before  August  16,  2000.  Please 
include  your  name  and  address  and  the 
name  of  the  project  you  are  commenting 
on 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  the  project  mailing  list  by 
writing  to:  West  Gold  Project,  Attn:  Judy 
York  Sandpoint  Ranger  District,  1500 
Hwy  2,  Suite  110,  Sandpoint,  ID  83864. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
York,  Project  Team  Leader,  Sandpoint 
Ranger  District,  208-265-6665. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217,  Additionally, 
pursuant  to  7  CFR  1.27(D),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
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showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  For  persons  requesting 
such  confidentiality,  it  may  be  granted 
in  only  very  limited  circumstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address  within  10  days. 
SUPPLEMENTARY  INFORMATION:  The  legal 
description  for  the  project  area  includes 
all  or  portions  of  sections  13,  14,  23,  24, 
25,  26.  35,  and  36  in  Township  53 
North;  Range  2  West  and  sections  8,  9, 
10.  16, 17,  20,  21,  and  29  in  Township 
53  North,  Ranger  1  West.  This  project 
was  initially  presented  in  a  letter  to  the 
public  in  June  of  1997,  soliciting 
comments  on  a  proposal  to  be  analyzed 
in  an  environmental  analysis.  An 
update  letter  was  sent  in  October  of 
1998  describing  public  and  Forest 
Service  issues  identified  and 
alternatives  developed  by  the 
interdisciplinary  team  at  that  time.  Key 
issues  identified  were  the  effects  of 
logging  and  road  construction  on  the 
watershed,  aquatic  habitat,  fisheries, 
wildlife,  and  noxious  weed  spread,  and 
how  much  motorized  access  should 
occau'  on  existing  roads. 

A  new  proposal  has  been  developed 
and  the  Forest  Service  is  now  preparing 
an  environmental  impact  statement.  In 
the  new  proposal,  treatment  of 
vegetation  would  occur  on  about  1,300 
acres  of  a  4,500-acre  project  area. 
Cutting  techniques  would  include 
thiiming  to  reduce  Competition  and 
increase  tree  growth  within  stands. 
Irregular  shelterwood,  seed  tree  with 
reserves,  final  removal  with  reserves, 
and  rehabilitation  would  be  used  to 
improve  forest  health  and  promote 
longer-lived  serai  species  in  areas  of 
root  disease  and  insect  infestations. 
Prescribed  fire  would  be  used  to  reduce 
fuels  and  prepare  some  sites  for 
planting.  There  would  be  approximately 
3  miles  of  road  construction  for  short- 
term  treatment  access,  and  15  miles  of 
existing  road  reconstruction  (most  of 
which  includes  road  reconditioning)  to 
reduce  potential  sediment  risk  to  the 
watershed.  Of  the  3  miles  of  road 
construction,  all  except  Vs  of  a  mile 
would  be  fully  recontoured  upon 
completion  of  project  activities.  An 
additional  2  miles  of  existing  road 
would  be  fully  recontoured.  Logs  and 
other  woody  debris  would  be  placed  in 
headwater  areas  where  needed,  and  in 
other  areas  where  lacking. 


Two  periods  are  specifically 
designated  for  comments  on  this 
analysis:  (1)  During  the  scoping  period 
which  is  30  days  from  the  date  of  this 
notice  in  the  Federal  Register  and  (2) 
during  the  draft  EIS  comment  period. 
The  mailing  list  for  this  project  will 
include  those  individuals  who  have 
previously  expressed  interest  in  this 
project  as  well  as  adjacent  landowners 
and  those  responding  to  this  NOI  or  to 
the  Idaho  Panhandle  National  Forests 
Quarterly  Schedule  of  proposed 
Actions.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  during  the  analysis  and  prior  to 
the  decision.  The  forest  Service  will 
continue  to  seek  information, 
comments,  and  assistance  fi^om  Federal, 
Tribal,  State,  and  local  agencies  and 
other  individuals  or  organizations  that 
may  be  interested  in  or  affected  by  the 
proposed  actions.  The  United  States 
Fish  and  Wildlife  Service  will  be 
consulted  concerning  any  effects  to 
threatened  and  endangered  species.  The 
agency  invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS  to  identify  potential  issues 
and  concerns,  potential  alternatives  to 
the  proposed  action  and  to  promote 
communications  with  members  of  the 
public  or  other  agencies. 

The  draft  enviroimiental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  made  available  for 
public  review  in  September  of  2000. 
The  final  environmental  impact 
statement  is  expected  to  be  completed 
in  November  or  December  of  2000. 

The  comment  period  on  the  draft 
envirorunental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  i.=;  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
enviroimiental  statement  may  be  waived 


or  dismissed  by  the  coiuts.  City  of 
Angoon  v.  Model,  803  F  2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
related  to  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age,  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD).  To  file  a 
complaint,  write  the  Secretary  of 
Agriculture,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  or 
call  1-800-245-6340  (voice)  or  (202) 
720-1127  (TDD).  USDA  is  an  equal 
employment  opportunity  employer. 

The  Idaho  Panhandle  National  Forests 
Supervisor  is  the  responsible  official 
who  will  make  the  decision  on  this 
project.  The  decision  will  be  made  after 
considering  comments  and  responses, 
envirorunental  consequences  discussed 
in  the  Final  EIS,  and  applicable  laws, 
regulations  and  policies.  The  decision 
and  supporting  reasons  will  be 
documented  in  a  Record  of  Decision 
upon  release  of  the  Final  EIS. 

Dated:  June  30,  2000. 
David  I.  Wright, 

Forest  Supervisor,  Idaho  Panhandle  National 
Forests. 

[FR  Doc.  00-17946  Filed  7-14-00:  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTM 


Forest  Ser 


agency:  Fc 
ACTION:  No 
eiuironme 


environme 
disclose  th 
effects  of  ti 
of  the  mun 
the  severity 
The  EIS  wi 
the  Nation; 
(NEPA)  of 
4321,  et  set 
Environme 
Regulation 
Procedural 
parts  1500 
Policies  an 
Forest  Serv 

The  City 
Water  Divi 
in  the  prop 

The  prop 
accomplisl 
treating  sey 
year,  over ; 
Treatment 
would  be  e 
made  as  ne 
the  foUowi 
proposal  ir 
trees  in  the 
2,500  acres 
trees  that  a 
existing  roi 
out  the  lim 
road,  any  r 
would  be  p 
approxima 
broadcast  { 
fuels  on  thi 
The  propoi 
road  constj 
sales,  or  re: 
proposed  p 
forested  lai 
System  an( 
Fe  municif 
DATES:  Wri 
suggestion: 


Federal  Register/Vol.  65.  No.  137/Monday,  July  17,  2000/Notices 


44027 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Santa  Fe  Municipal  Watershed 
Wildland-Urban  Interface  Fuels 
Reduction  Project.  Santa  Fe  National 
Forest,  Santa  Fe  County.  NM 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
t'lnironment  impact  statement. 

SUMMARY:  The  Forest  Service  and  City  of 
Santa  Fe  (City)  are  proposing  a  project 
to  reduce  the  potential  for  a  large  scale, 
high  intensity  wildfire  to  destroy  the 
municipal  watershed  and  impact  the 
City's  potable  water  supply.  Current 
conditions  indicate  that  the  watershed 
is  at  high  risk  of  catastrophic  wildfire 
and  subsequent  severe  flooding. 

The  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS)  to 
disclose  the  potential  environmental 
effects  of  treating  vegetation  in  portions 
of  the  municipal  watershed  to  reduce 
the  severity  of  a  high  intensity  wildfire. 
The  EIS  will  be  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969.  as  amended  (42  U.S.C. 
4321,  et  seq.].  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
parts  1500  to  1508),  and  USDA  NEPA 
Policies  and  Procedures  (7  CFR  part  lb; 
Forest  Service  Manual  1950). 

The  City  of  Sante  Fe,  Sangre  de  Cristo 
Water  Division,  is  a  cooperating  agency 
in  the  proposed  project. 

The  proposed  project  would  be 
accomplished  in  multiple  stages, 
treating  several  hundred  acres  each 
year,  over  a  five-to-ten  year  period. 
Treatment  effectiveness  and  results 
would  be  evaluated  and  adjustments 
made  as  needed,  prior  to  implementing 
the  following  years  treatments.  The 
proposal  involves  thinning  the  smaller 
trees  in  the  forest  over  approximately 
2,500  acres.  After  removing  thinned 
trees  that  are  accessible  along  the 
existing  road  and  chipping  and  hauling 
out  the  limbs  and  tops  from  along  the 
road,  any  remaining  thinned  materials 
would  be  piled  and  burned.  In  addition, 
approximately  4,500  acres  would  be 
broadcast  prescribed  burned  to  reduce 
fuels  on  the  steep,  remote  upper  slopes. 
The  proposed  project  does  NOT  involve 
road  construction,  commercial  timber 
sales,  or  removal  of  mature  trees.  The 
proposed  project  would  treat  patches  of 
forested  land  on  both  National  Forest 
System  and  City  lands  within  the  Santa 
Fe  municipal  watershed. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 


before  July  31,  2000.  The  draft 
enviroimiental  impact  statement  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  in 
October  2000.  A  Final  Enviroimiental 
Impact  Statement  is  expected  to  be 
published  in  January  2001. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposal,  or 
requests  to  be  placed  on  the  project 
mailing  list,  to  Land  Management 
Plaiming,  Santa  Fe  National  Forest, 
1474  Rodeo  Road,  P.O.  Box  1689,  Santa 
Fe.NM  87505-1 689 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Tippets,  Project  Public  Affairs 
Leader,  (505)  438-7685  or 
dtippets@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Fe  River  watershed  within  the  national 
forest  was  designated  a  municipal 
watershed  and  closed  to  public  entry  in 
1932.  Within  the  national  forest 
boundary,  the  City  has  two  reservoirs, 
potable  water  deliver^'  system  facilities, 
stream  flow  gauging  stations,  and  a 
primitive  service  road.  Most  of  the 
canyon  is  roadless  and  very  rugged.  The 
watershed  is  the  source  of 
approximately  40  percent  of  Santa  Fe's 
drinking  water. 

The  proposed  treatments  are  within 
piiion-juniper,  ponderosa  pine,  and 
drier  mixed  conifer  forest.  Treatments 
are  designed  primarily  to  break  up  fuel 
continuity,  increase  soil-stabilizing 
grasses  and  shrubs,  and  reduce  the 
amount  of  small  trees,  which  act  as  fuel 
ladders  and  carry  fire  into  the  tree 
crowns.  Treatments  would  also  enhance 
the  diversity  of  vegetation  and  wildlife 
habitats  over  the  landscape.  The 
treatments  proposed  are  consistent  with 
the  Santa  Fe  National  Forest  Land  and 
Resource  Management  Plan. 

Preliminary  issues  include  potential 
effects  to  human  health  and  safety;  soil 
and  water;  air  quality;  aquatic,  riparian 
and  upland  habitats;  threatened, 
endangered,  and  sensitive  wildlife,  fish, 
and  plants;  social  and  economic;  and 
the  effectiveness  of  treatments  on  fuel 
loading  and  fire  behavior.  To  address 
these  issues,  the  Forest  Service  and  City 
will  develop  a  range  of  alternatives, 
including  a  No  Action  alternative  and 
other  action  alternatives. 

Public  participation  has  been  an 
integral  component  of  this  proposed 
project  and  will  continue  to  be 
important  throughout  the  course  of  the 
NEPA  process.  During  the  last  year,  the 
Forest  Service  has  been  actively  seeking 
information,  comments,  and  assistance 
from  individuals  and  organizations. 
State,  local  agencies,  Indian  tribes,  and 
other  Federal  agencies  that  may  be 


interested  in,  or  affected  by.  the 
proposed  project.  Local  environmental 
groups,  other  non-profit  organizations, 
and  scientists  from  imiversities  and 
research  stations  have  been  active 
participants  and  partners  throughout  the 
early  stages  of  the  planning  for  this 
proposed  project.  Involvement  efforts 
have  included  numerous  public  field 
trips,  a  January  2000  scoping  letter, 
meetings  with  interest  groups,  and  a 
scientific  fonun  with  the  community. 

The  public  involvement  scoping 
process  includes:  (1)  Identification  of 
potential  issues;  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and  (3) 
elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  For  the 
Forest  Service  to  best  use  the  scoping 
input,  comments  should  be  received  no 
later  than  30  days  from  the  date  of  this 
publication. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  October  2000.  At  that  time,  the  EPA 
will  publish  a  Notice  of  Availability  of 
the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  A  final  envirorunental  impact 
statement  (FEIS)  will  be  published  after 
all  comments  are  reviewed  and 
responded  prepared.  A  Record  of 
Decision  (ROD)  will  be  published  at  the 
time  the  FEIS  is  released.  The  final 
decision  will  be  subject  to 
administrative  review  under  CFR 
215.17. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS  must  structiue  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978)). 
Also,  envirorunental  objections  that 
could  be  raised  at  the  DEIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  FEIS  may  be  waived  or  dismissed 
by  the  courts  [City  of  Angoon  v.  Model, 
803  F.  2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 
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at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
and  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  the  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

The  Forest  Service  is  the  lead  agency 
for  the  preparation  of  the  Environmental 
Impact  Statement.  The  Responsible 
Official  for  this  environmental  analysis 
is  Leonard  Atencio,  Forest  Supervisor, 
Santa  Fe  National  Forest. 

Dated:  July  5.  2000. 
Leonard  Atencio, 

Forest  Supervisor,  Santa  Fe  National  Forest. 
[FR  Doc.  00-17945  Filed  7-14-00;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


Agency:  U.S.  Census  Bureau. 
Title:  Current  Industrial  Reports 
Program — Wave  I  (Voluntary). 

Fonn  Number(s}:  M336L,  MQ325B, 
MQ327D,  MQ332E. 

Agency  Approval  Number:  0607- 
0393. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

Burden:  2,092  hours. 

Number  of  Respondents:  1,006. 

Avg  Hours  Per  Response:  2.08  hours 
over  all  forms  in  this  request. 

Needs  and  Uses:  The  Current 
Industrial  Reports  (CIR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
surveys  which  provide  key  measures  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Goveriunent  agencies,  business  firms, 
trade  associations,  and  private  research 
and  consulting  organizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions. 

For  clearance  purposes,  the  surveys 
are  divided  into  "waves."  Each  wave 
has  an  associated  voluntary  and 
mandatory  clearance  package,  making  6 
separate  clearances.  Each  year,  one 
wave  (2  clearance  packages)  is 
submitted  for  review.  Some  voluntary 
CIR  surveys  have  annual  "counterparts" 
which  collect  data  on  a  mandatory  basis 
from  firms  that  do  not  participate  in  the 
more  frequent  volimtary  collection.  This 
clearance  contains  counterpart 
collections. 

In  this  request,  we  are  seeking  a  3- 
year  extension  of  the  cmrent  clearance. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  This  request  contains 
monthly,  quarterly,  and  annual 
collections. 

Respondent's  Obligation:  Monthly 
and  quarterly  forms  are  Voluntary; 
Annual  counterpart  collections  are 
mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  6068,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 


Dated:  July  11,2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  00-17940  Filed  7-14-00:  8:45  am] 

BILUNG  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  tor  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Industrial  Reports 
Program — Wave  I  (Mandatory). 

Fonn  Numbeifs):  M311H,  M311M. 
M311N,  MA325F.  MA327C,  MA331A, 
MA331B,  MA331E,  MA332Q,  MA333A. 
MA333M.  MA334B,  MA334R,  MA335A, 
MA335F,  MA335H,  MA335K. 

Agency  Approval  Number:  0607- 
0392. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  12,825  hours. 

Number  of  Respondents:  10,275. 

Avg  Hours  Per  Response:  1.25  hours 
over  all  forms  in  this  request. 

Needs  and  Uses:  The  Current 
Industrial  Reports  (CIR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
surveys  which  provide  key  measures  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Government  agencies,  business  firms, 
trade  associations,  and  private  research 
and  consulting  organizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions. 

For  clearance  purposes,  the  surveys 
are  divided  into  "waves."  Each  wave 
has  an  associated  voluntary  and 
mandatory  clearance  package,  making  6 
separate  clearances.  Each  year,  one 
wave  (2  clearance  packages)  is 
submitted  for  OMB  review. 

In  this  request,  we  are  seeking  a  3- 
year  extension  of  the  clearance  and  we 
are  discontinuing  MA332K,  "Steel 
Shipping  Drums  and  Pails,"  due  to 
budgetary  reductions. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  This  request  contains  both 
monthly  and  annual  collections. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  61, 182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
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calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  6086,  14th  and  Constitution 
Avenue,  NfW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  luly  11,  2000. 
Viadeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[PR  Doc.  00-17941  Filed  7-14-00;  8:45  am] 

SILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphenc 
Administration 

[ID  071100A] 

Caribbean  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY;  The  Caribbean  Fishery 
vLinagement  Council  (Council)  and  its 
-Administrative  Committee  will  hold 
meetings. 

DATES:  The  meetings  will  be  held  on 
August  15-17,  2000.  The  Council  will 
convene  on  Wednesday,  August  16, 
2000,  from  9:00  a.m.  to  5:00  p.m., 
through  Thursday,  August  17,  2000, 
from  9:00  a.m.  until  noon, 
approximately. 

The  Administrative  Committee  will 
meet  on  Tuesday,  August  15,  2000,  from 
2:00  p.m.  to  5:00  p.m.,  to  discuss 
administrative  matters  regarding 
Council  operation. 

ADDRESSES:  All  meetings  will  be  held  at 
thi'  Windward  Passage  Holiday  Inn 
Hotel,  located  at  Veterans  Drive, 

Charlnttp  Amalip  St  Thomas,  U.S.V.I. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Coimcil, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
Sdn  luan.  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926. 

SUPPLEMENTARY  INFORMATION:  The 

Cc'um  il  will  hold  its  101st  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 


Call  to  drder 

Adoption  of  Agenda 

Consideration  of  100th  Coimcil  Meeting 
Summary  Minutes 

Executive  Director's  Report 

Outreach  Program  Sea  Grant 

Coral  Fishery  Management  Plan  (FMP) 

— Marine  Conservation  District  Research 

Progress  Report 
— Coral  Reef  Task  Force 

Dolphin/Wahoo  FMP 

— Public  Hearings  Report 

— Final  Action  in  the  Ten  Measures  for 

the  Gulf,  South  Atlantic  and 

Caribbean 
— Councils'  Areas  . 

Reef  Fish  FMP 

— Discussion  on  Next  Amendment  to 
the  Reeffish  FMP 

Queen  Conch  FMP 

— Amendment  Number  1  Public 

Hearings  Report 
— Regulatory  Impact  Review 

Enforcement 

— Federal  Govenunent 

— Puerto  Rico 

— U.S.  Virgin  Islands 

Administrative  Committee 
Recommendations 

Meetings  Attended  by  Council  Members 
and  Staff 

Other  Business 

Next  Council  Meeting 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
Section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  request  for  sign 
language  interpretation  and/other 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 


Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico,  00918-2577, 
telephone  (787)  766-5926,  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  July  11,2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  00-18016  Piled  7-14-00;  8:45  am) 

BILUNG  CODE  3510-22-P 


f  COMMERCE 
ana  Atmospheric 


DEPAR-^MEN^  : 

National  Oceani 
Administratior 

[I.D.  071100B] 


Pacific  Fisiiery  Manage'-'ient  Council; 

i^ublic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad- 
Hoc  Allocation  Committee  will  hold  a 
meeting  which  is  open  to  the  public. 
DATES:  The  meeting  will  begin  on 
Wednesday,  August  9  at  8  a.m.  and  will 
continue  through  Thursday,  August  10, 
as  necessary. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management  Council 
Office,  2130  SW  Fifth  Avenue.  Suite 
224,  Portland,  OR. 

Council  address:  Pacific  Fisher>' 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Fishery-  Management 
Coordinator,  telephone:  (503)  326-€352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  develop 
preliminary  options  for  allocations  and 
other  management  measures  involved  in 
rebuilding  plans  for  canary  rockfish  and 
CO  wood  rockfish.  In  addition,  the 
Committee  will  evaluate  current 
Coimcil  and  catch  levels  of  lingcod  and 
bocaccio,  and  may  propose  inseason 
adjustments.  The  Committee  will 
discuss  the  types  of  provisions  that  may 
be  necessary  to  prevent  further 
overfishing,  to  reduce  bycatch  of 
overfished  species  in  the  various 
groundfish  fisheries,  and  to  reduce 
bycatch  in  non-groundfish  fisheries.  The 
Committee  will  prepare 
recommendations  and  contribute  to 
draft  rebuilding  plans  for  cowcod  and 
canary  rockfish  that  will  be  presented  to 
the  Council  at  its  September  meeting.  If 
available,  the  Committee  may  also 
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review  new  assessments  for  Pacific 
ocean  perch  and  coastwide  lingcod 
stocks  and  may  propose  revisions  to  the 
current  rebuilding  plans  and 
management  measures. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Committee  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  Section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Coimcil's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  July  11,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  00-18017  Filed  7-14-00;  8:45  am] 

BILLINa  COD€  3510-22-F 


DEPAPTMENT  OF  COMMERCE 

National  Oceanic  ana  Atmospheric 
Administration 

[I.D.  062600C] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Rachel  Cartwright,  P.O.  Box  1317, 
Lahaina,  Hawaii  96767,  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  895-1450. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802^213  (310/980-4001);  and 


Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  Southwest 
Region,  NMFS,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
(808/973-2937); 

Alaska  Regional  Office,  Federal 
Building  Room  461,  709  West  9'^  Street, 
Juneau.  Alaska  (907/586-7235). 
SUPPLEMENTARY  INFORMATION:  On  March 
30,  2000,  notice  was  published  in  the 
Federal  Register  (65  FR  16894)  that  an 
amendment  of  Permit  No.  895-1450, 
issued  December  23,  1998  (64  FR  862), 
had  been  requested  by  the  above-named 
person.  The  requested  amendment  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Gaverning  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  e(  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222).  The 
amendment  authorizes  the  extension  of 
the  study  to  specified  Alaskan  waters 
with  no  increase  in  takes. 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endcmgered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  July  11,  2000. 
Jeannie  Drevenak, 

Acting  Chief.  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-18018  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  3510-22-^ 


DEPARTMENT  QP  EDlJCATiON 

Notice  ot  Proposed  informaiion 
Cdlecticn  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  15,  2000. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites     - 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  July  11,  2000. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Indian  Vocational  Education 
Program.  Technology  Survey. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  38;  Burden  Hours: 
95. 

Abstract:  This  collection  will  assess 
the  technology  and  technical  assistance 
needs  of  current  Indian  Vocational 
Education  Program  grantees.  Program 
staff  will  use  the  results  of  this 
collection  to  promote  greater  and  more 
effective  use  of  technology  by  vocational 
and  technical  education  programs  that 
serve  Native  Americans. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
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accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
f.ixed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address  Sheila 
Carey@ed.gov.  hidividuals  who  use  a 
telecommunications  device  for  the  deaf 
[TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

'FR  Doc.  00-17977  Filed  7-14-00;  8:45  am] 

3IUJNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
[  1!  rmation  Management,  Office  of  the 
Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
16.  2000. 

ADDRESSES:  Written  comments  should 
De  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wai-Sinn  Chan,  Acting  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
ex:  20503  or  should  be  electronicaUy 
mailed  to  the  internet  address  Wai- 
Sinn  L._Chan@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
:  onsultation  to  the  extent  diat  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulator}'  Information  Management, 
Office  of  the  Chief  Information  Officer, 


publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  11.  2000. 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Gim-Free  Schools  Act  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  12,672;  Burden 
Hours:  27,042. 

Abstract:  The  Gun-Free  Schools  Act 
(GFSA)  requires  each  State  to  provide 
annual  reports  to  the  Secretary 
concerning  implementation  of  the  Act's 
requirements  regarding  expulsions  from 
schools  resulting  from  weapons 
violations.  The  GFSA  requires  the 
Secretary  to  report  to  Congress  if  any 
State  is  not  in  compliance  with  the 
GFSA,  and  requires  the  Secretary  to 
collect  data  on  the  incidence  of  children 
with  disabilities  engaging  in  threatening 
behavior  or  bringing  weapons  to  school. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  dfrected  to  Kathy  Axt  at  her  internet 
address  Kathy_Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-17978  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmenia:  Ma-'.agement  Stte- 
Spectic  Aovisory  Board.  Semi-Annual 
Criatrs  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Semi-Annual  Chairs 
Meeting.  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATE:  Thursday,  August  3,  2000—7:30 
a.m.-4:30  p.m.;  Friday,  August  4, 
2000—7:30  a.m.^:30  p.m.;  Saturday, 
August  5,  2000 — 7:30  a.m.-ll:30  a.m. 

address:  The  Ambassador  Hotel,  3100 
1-40  West,  Amarillo,  TX  79102.  806- 
358-6161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Crosland.  Designated  Federal 
Officer,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington  DC,  20585,  (202)  586-5793. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areeis  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities. 

Tentative  Agenda 

Thursday  August  3,  2000:  EM  SSAB  Chairs 
Meeting  (Day  1) 

07:30-8:15  a.m.     Registration. 
08:15-08:45     Opening  Remarks/Welcome 

(Martha  Crosland,  Director,  EM-1 1  Hqtrs 

and  John  Bemier,  Deputy  Manager.  DOE. 

Amarillo  Area  Office). 
08:45-09:00    Welcoming/Ground  Rules 

(Facilitator). 
09:00-11:30    Round  robin  (limit  to  20  min 

or  less/each  site).  A  representative(s) 

from  each  SSAB  will  discuss: 
— Site  issues  of  concern. 
— Site  Ground  Water  Issues/Technologies. 
— Board  Outreach  to  the  Community  (as 

requested  by  Oak  Ridge  SSAB). 
10:00-10:15     Break. 
11:30-12:30    Status  Update  by  (David 

Huizenga,  Deputy  Assistant  Secretary, 

Deputy  Assistant  Secretary.  Office  of 

Integration  and  Disposition,  DOE 

Headquarters. 

•  Integration. 

•  Transportation. 

•  Implementation  of  the  Records  of 
Decision  for  Mixed  and  Low  Level 
Waste. 

•  WIPP. 

12:30-01:10    Depart  Hotel  on  Bus  to  Pantex 

Site  for: 
01:10-01:35     Introductions. 

— Security  Briefings. 

— Stage  Right  Videos. 
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(For  this  tour  you  must  be  a  U.S.  Citizen, 
wear  shoes  with  closed  toes  and  show  a 
driver's  Hcense  or  picture  ID) 

01:35-02:10    Lunch  in  Building  16-12 

(Prepared  by  Pantex  — Cost  will  be  $6.00 
per  person  (includes  drinks  and 
dessert)). 

02:15-04:00    Board  Bus  for  DOE  Pantex  Site 
"Windshield  Tour". 

04:15    Return  to  the  Ambassador  Hotel  to 
rest  and  freshen  up  for  the  evening  show 
of  "Texas". 

06:00    Meet  bus  at  the  Hotel  for  trip  to  the 
Palo  Duro  Canyon  for  dinner  and  the 
show.  Prior  to  this  spectacular  show,  (6- 
8  pm.  a  barbeque  dinner  will  be  served. 
Additional  cost  is  $6.50  adults,  $5.50  for 
children  and  should  be  paid  at  that 
time). 
— 6:45     Dinnpr. 
— 7:45    Seating  for  show. 
— 8:00    Showtime  ends  at  11:00  pm. 

Friday  August  4,  2000:  EM  SSAB  Chairs 
Meeting  (Day  2) 

07:30-08:20    Coffee  in  meeting  room. 
08:30-08:45     Opening  Remarks— Martha 

Crosland  &  Dr.  James  Hallmark, 

Facilitator. 
08:50-10:00    Ground  water  Contamination 

Presentation.  Paul  Beam,  Office  of 

Integration  and  Disposition,  EM-20, 

DOE,  Headquarters). 

•  Overview  presentation  on  ground  water 
contamination  around  the  complex  and 
remediation  of  such  contamination. 

•  Discussion  of  the  integration  of  these 
issues  (problems  and  solutions)  around 
the  complex. 

•  Discussion  of  the  technologies  for 
characterizing  and  remediating  ground 
wafer  contamination  around  the 
complex. 

10:00-10:15  a.m.    Break. 

10:15-11:30  a.m.    Conflict  of  Interest 
Discussion  (Gregg  Burgess,  General 
Counsel,  DOE  Headquarters)  (will 
include  question  &  answer  period). 

11:30-12:30    DOE-EM  Informational  and 
Status  Updates  (Martha  Crosland). 

•  SSAB  Guidance  Document. 

•  Stewardship  Activities. 

•  NEPA  (EIS/EA)  Status  Updates. 

•  National  Nuclear  Security 
Administration. 

•  Environmental  Management  Advisory 
Board. 

12:30-02:00  p.m.     Lunch. 

02:00-02:30     Pantex  case  study— what  is 

being  done  to  solve  the  problem  (likely 

to  be  given  by  State  of  Texas  regulators 

and  by  site  representative). 
02:30-02:45     Break. 
03:00-03:45    SSAB  Common  Values  (Martha 

Crosland.  Director,  EM-11). 

•  Discussion  and  finalization  of  SSAB 
Common  Values. 

04:00-04:30    Wrap  up  Day  2  session— (Dr. 
Hallmark). 

Saturday,  August  5,  2000,  EM  SSAB  Chairs 
Meeting  (Day  3) 

07:30-08:20    Coffee  (meeting  room). 
08:30-08:45    Opening  Remarks  (Martha 

Crosland  &  Dr.  Hallmark). 
08:45-09:30    Planning  for  Rocky  Flats  SSAB 

Stewardship  Workshop  Ken  Korkia, 


Rocky  Flats  Advisory  Board. 
09:30-09:45     Break. 
10:00-10:30    General  discussion  items: 
Martha  Crosland. 
— Location  and  subject  of  the  next  SSAB 

phairs'  Meeting. 
— Future  EM  SSAB  Seminars/Workshops. 
— New  business. 
10:30-11:00    Public  comment  period. 
11:00-11:30    Closing  remarks/wrap-up 

session  (Dr.  Hallmark). 
11:35    Meeting  adjournment  (Martha 
Crosland). 

(Agenda  topics  may  change  up  to  the  day  of 
the  meeting;  please  call  the  FOR  FURTHER 
INFORMATION  CONTACT  in  this  notice  for  the 
current  agenda) 

Public  Participation:  This  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Board  facilitator  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  their 
specific  site,  or  Fred  Butterfield  at  the 
address  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to  include 
the  presentation  in  the  agenda.  The 
Designated  Federal  Officer,  Martha  Crosland, 
U.S.  Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Minutes:  A  written  summary  of  this 
meeting  will  be  available  for  public  review 
emd  copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585  between  9:00  a.m. 
and  4:00  p.m.,  Monday-Friday,  except 
Federal  holidays.  The  meeting  summary  will 
also  be  available  by  writing  the  EM-SSAB 
Chair  or  Designated  Deputy  Federal  Officer  of 
every  EM-SSAB  that  participated  in  the 
meeting. 

Issued  at  Washington,  DC  on  July  11,  2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-18005  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  O^  ENERGY 

Office  ::,t  Energy  Efficiency  ana 
Rpne»\aD!e  Enerqv 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board.  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  86  Stat.  770) 
requires  that  public  notice  be 
annoimced  in  the  Federal  Register. 
DATES:  August  3,  2000  from  8  AM  to  5 
PM,  and  August  4,  2000  from  8  AM  to 
1  PM.  Phone:  800/689-6765  or  910/256- 
8696. 

PLACE:  The  Ocean  View  Inn  and  Resort, 
Gloucester,  MA. 


FOP  PURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Building 
Technology,  State,  and  Community 
Programs,  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy  (DOE),  Washington,  DC  20585. 
Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (P.L.  101- 
440). 

Tentative  Agenda: 

•  Introduction  of  new  members  and 
discussion  of  new  member  nominees. 

•  Discussion  of  current  energy  end 
use  and  supply  issues. 

•  National  Lab  Presentation 

•  Review  of  STEAB  contract  support 

•  STEAB  Committee  updates 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  July  11, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-18004  Filed  7-14-00;  8:45  am] 

BILUNG  COOC  6450-01-P 


DEPARTMENT  OF  ENERGY 

federal  Energy  Regulatory 
Commission 

[DocKet  Nc   EROO-3091-000] 

MidAmerican  Energy  Company.  Notice 
of  Filing 

July  11,  2000. 

Take  notice  that  on  June  14,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  tendered  for  filing  in 
compliance  with  the  Commission's  May 
26,  2000  Commission  Order  in  Docket 
No.  EROO-2 3 17-000,  notice  that  the 
open  access  tariff  of  MidAmerican 
Energy  Company  is  modified,  effective 
May  1,  2000,  to  incorporate  the  Mid- 
Continent  Area  Power  Pool's  Line 
Loading  Relief  Procedures. 

Any  person  desiring  to  be  heard  or  to 
protest  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
21,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wrww.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17962  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  671 7-01 -« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP0O-38-! -000] 

National  Fuel  Gas  Supply  Corporation: 
Notice  of  Tariff  Filing 

July  11.  2000. 

Take  notice  that  on  June  30,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Fourth  Revised 
Volimae  No.  1,  the  following  tariff  sheet 
to  become  effective  July  1,  2000. 

Twenty  Fourth  Revised  Sheet  No.  9 
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National  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  February  16, 
1996,  in  Docket  Nos.  RP94-367-Oo6,  et 
al.  Under  Article  I,  Section  4,  of  the 
settlement  approved  in  that  order, 
National  must  redetermine  quarterly  the 
Amortization  Surcharge  to  reflect 
revisions  in  the  Plant  to  be  Amortized, 
interest  and  associated  taxes,  and  a 
change  in  the  determinants.  The 
recalculation  produced  an  Amortization 
Surcharge  of  7.81  cents  per  dth. 

Further,  National  states  that  imder 
Article  II,  Section  1,  of  the  settlement, 
it  is  required  to  recalculate  the 
maximiun  Interruptible  Gathering  ("IG") 
rate  semi-annually  and  to  charge  that 
rate  to  be  effective  July  1  and  on  January 
1 .  The  recalculation  produced  an  IG  rate 
of  13  cents  per  dth,  which  is  the  same 
as  National's  current  IG  rate.  National 
also  states  that  Article  II,  Section  2  is 
not  applicable  as  the  monthly 
recalculation  did  not  result  in  a  rate 
more  than  2  cents  above  or  below  the 
semi-aimual  calculation.  As  there  is  no 
change  in  National's  IG  rate,  Appendix 
E  is  filed  for  informational  purposes 
only. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlinc. 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17965  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1927-008] 
Paclficorp;  Notice 

July  11,2000. 

Vince  Yearick,  of  the  Commission's 
Office  of  Energy  Projects,  (202)  219- 
3073,  has  been  assigned  to  participate  in 
any  settlement  discussions  that  may 
transpire  in  the  above-captioned 
proceeding.  He  has  been  separated  from, 
and  will  not  participate  as,  advisory 
staff  in  this  proceeding. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17966  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEP&RTMFMT  0^  i^MERGY 

f-"eaerai  Ene^gv  ^=eaL,;atory 
Commission 

[Docket  No  EROO-3090-000] 

PJM  inierconneciion,  LLC;  Notice  of 
Filing 

July  11,  2000. 

Take  notice  that  on  July  7,  200,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  supplements  to  the  Appendix 
of  Attachment  K  of  the  PJM  Open 
Access  Transmission  Tariff  (PJM  Tariff) 
and  a  supplement  to  Schedule  1  of  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Intercormection, 
L.L.C,  to  set  forth  a  Customer  Load 
Reduction  Pilot  Program  to  be 
implemented  on  a  temporary  basis  to 
ensure  the  continued  reliability  of  the 
electric  power  system  during  the 
summer.  For  informational  purposes, 
PJM  also  included  its  streamlined 
procedures  pursuant  to  section  36.12  of 
the  PJM  Tariff  for  the  interconnection  of 
generation  of  less  than  10  megawatts.  In 
the  alternative,  to  the  extent  these 
procedures  are  considered  amendments 
to  the  PJM  Tariff,  PJM  proposed  these 
procedures  also  be  accepted  for  filing. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  an  effective  date 
of  July  8,  2000  for  the  amendments.  PJM 
also  requested  that  responses  to  the 
filing  be  due  on  July  17,  2000  and  that 
the  Commission  issue  a  final  order  by 
July  26,  200. 

Copies  of  this  filling  were  served 
upon  all  members  of  PJM  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  .Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
18,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17961  Filed  7-14-00;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  C POO-397-000] 

PNM  Electric  and  Gas  Services,  Inc. 
and  PNM  Gas  Services  a  Division  of 
Public  Service  Company  of  New 
Mexico:  Notice  of  Filing 

July  11.  -000. 

Take  notice  that  on  June  29,  2000, 
PNM  Electric  and  Gas  Services,  Inc. 
(UtilityCo),  414  Silver  Avenue  S.W., 
Albuquerque,  New  Mexico,  87158,  and 
PNM  Gas  Services,  a  Division  of  Public 
Service  Company  of  New  Mexco  (PNM), 
Alvarado  Square,  MN  0920, 
Albuquerque,  New  Mexico,  87158,  filed 
in  Docket  No.  CPOO-397-000  an 
application  for  Natural  Gas  Act  Section 
3  authorization  and  a  Presidential 
Permit  for  the  exportation  of  natiu'al  gas 
at  the  international  border  with  Mexico, 
and  for  authorization  to  relinquish  the 
permit  that  presently  grants  such 
authority,  all  as  more  fully  set  forth  in 
tie  filing  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

UtilityCo  states  that  this  filing  is  being 
made  in  connection  with  a  corporate 
reorganization  of  Public  Service 
Company  of  New  Mexico  mandated  by 
the  Electric  Utility  Industry 
Restructuring  Act  of  1999  (Restructxiring 
Act).  As  stated  in  the  application. 


UtilityCo's  requested  Section  3 
authorization  and  Presidential  Permit 
are  for  the  facilities  and  operations  for 
which  the  Conmiission  issued  Section  3 
authorization  and  a  Presidential  Permit 
to  PNM  in  Docket  No.  CP93-98-000.  It 
is  also  stated  that  PNM  proposes  to 
relinquish  its  Presidential  Permit  issued 
in  Docket  No.  CP93-98-000  effective  on 
the  date  on  which  the  Presidential 
Permit  and  Section  3  authorization  are 
issued  to  UtilityCo.  It  is  stated  that  the 
purpose  and  substantive  effect  will  be  to 
permit  the  PNM  corporate  family  to 
continue  to  conduct  the  same  business 
activity  previously  authorized  by  the 
Commission  but  using  new  corporate 
entities  required  by  the  Restructuring 
Act.  UtilityCo  states  that  it  is  not 
seeking  any  authorizations  that  are 
different  from  those  held  by  PNM.  It  is 
also  stated  that  upon  the  receipt  of  the 
necessary  regulatory  approvals, 
including  the  Commission's  disposition 
of  this  application,  the  existing  gas 
transmission  and  distribution  facilities 
and  operations  of  PNM  will  be  acquired 
by  and  operated  by  UtilityCo.  It  is 
further  stated  that  UtilityCo,  as  the 
successor  to  PNM,  will  be  a  natural  gas 
distribution  company  vdth  facilities 
located  entirely  within  the  State  of  New 
Mexico,  and  that  all  of  the  gas 
purchased  by  UtilityCo  will  be  subject 
to  regulation  by  the  New  Mexico  Public 
Regulation  Commission  with  respect  to 
its  natural  gas  rates,  services  and 
facilities.  The  contact  person  for  this 
filing  is  Thomas  J.  Wander,  Director, 
Gas  Regulatory  Policy,  Public  Service 
Company  of  New  Mexico,  Alvarado 
Square,  MS  0920,  Albuquerque,  New 
Mexico  87158,  (505)  241-2479. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should,  on  or  before  August  1 , 
2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C,  20426,  a  protest  or  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rule  211  or  214  of  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17959  Filed  7-14-00;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-282-001] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  12.  2000. 

Take  notice  that  on  June  23,  2000,  in 
response  to  the  Commission's  June  9, 
2000,  order  in  the  captioned  docket, 
Questar  Pipeline  Company  (Questar) 
submitted  clarifications  of  its  May  12, 
2000,  tariff  filing. 

On  May  12,  2000.  Questar  filed 
proposed  tariff  language  to  allow  its 
Rate  Schedule  PKS  peaking  storage 
reservoir  customers  to  leave  working  gas 
in  place  in  Questar's  Leroy  and 
Coalville  storage  reservoirs  during  the 
summer  months.  By  the  Commission's 
June  9  order,  Questar  was  directed  to 
provide  additional  information  and 
clarification  of  its  tariff  language. 
Questar's  June  23  filing  is  submitted  in 
response  to  the  June  23  order,  and  is  on 
file  with  the  Commission. 

Any  person  desiring  to  comment  or 
protest  this  filing  should  file  a  comment 
or  protest  with  the  Federal  Energy 
Regulatory  Commission  888  First  Street, 
NE,  Washington,  D.C.  20426.  all  such 
comments  or  protests  should  be  filed  on 
or  before  July  19,  2000.  Protest  must  be 
filed  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online /rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  00-18000  Filed  7-14-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

[Docket  No  RPOO-289-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

juiy  U.  2000. 

"Take  notice  that  on  June  30,  2000, 
Tennessee  Gas  Pipeline  Company 
(Teimessee)  tendered  for  filing  as  part  of 
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its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  an  effective  date  of  August  1,  2000: 

Sixteenth  Revised  Sheet  No.  26 
Eight  Revised  Sheet  No.  413 

Tennessee  states  that  it  is  also 
including  with  this  filing  the 
information  concerning  Ocean  State 
Power  I  and  Ocean  State  Power  II 
(Ocean  State)  requested  by  the 
Commission. 

Tennessee  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  order  issued  June  15, 
2000  in  Docket  No.  RPOO-289  (91  FERC 
^  61,266  (2000).  In  the  October  15th 
order,  the  Conunission  directed 
Tennessee,  within  15  days  of  issuance 
of  the  order,  to  (1)  respond  the  issues 
raised  by  Ocean  State,  (2)  list  the  tariff 
as  containing  material  deviations  the 
contracts  with  Ocean  State  and  Orchard 
Gas  Corporation  (MassPower)  and  (3) 
delete  footnote  4  transmittal  letter 
comply  with  the  requirements  of  the 
order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  0(V17964  Filed  7-14-00;  8:45  am] 

BILLING  CODE  6717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O~7-OO4] 

Texas  Eastern  Transmission 
Corporation:  Notice  of  Refund  Report 

July  12,  2000. 

"Take  notice  that  on  June  29,  2000, 
Texas  Eastern  Transmission  Cororation 
(Texas  Eastern)  tendered  for  filing  a 
refund  report  of  Storage  Cost  Credit 
amounts  totaling  $145,767.07  credited 
to  customers  on  their  June  10,  2000, 


invoices.  Texas  Eastern  states  that  the 
refund  was  made  pursuant  to  the 
Commission's  Order  On  Rehearing  and 
Compliance  issued  on  April  14,  2000,  in 
Docket  Nos.  RPOO-7-001  and  RPOO-7- 
002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  18,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  00-17999  Piled  7-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPOO--' 7^302] 

Transcontinental  Gas  Pipe  Line 
Corporation:  Notice  of  Tarrfl  Filing 

July  11,  2000. 

Take  notice  that  on  June  30,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  listed  on  Appendix 
A  attached  to  the  filing.  Such  tariff 
sheets  are  proposed  to  be  effective 
September  1,  2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  implement  Transco's 
proposal  in  the  referenced  docket  to 
limit  capacity  usage  to  the  extent  that 
combined  nominations  of  releasing  and 
replacement  shippers  in  a  segment 
exceed  the  releasing  shipper's  original 
firm  capacity  entitlement,  consistent 
with  the  Commission's  November  12, 
1999  "Order  on  Pro  Forma  Tariff  Sheets 
Establishing  Technical  Conference"  in 
the  referenced  docket  ("November  12 
Order").  In  order  to  implement  its 
proposal,  Transco  also  is  filing  to 
remove  the  Rate  Schedules  FT-R  and 
FTN-R  Commodity  Form  of  Service 
Agreement  from  its  Tariff  and  make 
changes  to  its  Rate  Schedules  FT-R  and 


FTN-R  Demand  Form  of  Service 
Agreement  to  reflect  that  removal. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  the  affected 
customers,  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://Mrwrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-17963  Piled  7-14-00;  8:45  am) 

BiujNG  CODE  tm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energv  RecLiiatory 
Commission 

[Docket  No.  ECOO-1 04-000,  et  al.] 

El  Paso  Electric  Companv    e:  al.; 
Electric  Rate  ana  I'orpcate  Reauiation 
Filings 

July  7,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company.  El  Paso 
Electric  Generating  Company,  EI  Paso 
Electric  Transmission  and  Distribution 
Company 

[Docket  Nos.  EC00-104-O00,  EROO-2870-000 
and  ESOO-46-000] 

Take  notice  that  on  June  16,  2000,  El 
Paso  Electric  Company  (EPE),  El  Paso 
Electric  Generating  Company  (EPE 
Genco),  and  El  Paso  Electric 
Transmission  and  Distribution 
Company  (T&D  Utility)  (collectively, 
Applicants)  tendered  for  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  for  approval  to 
transfer  certain  jurisdictional  facilities 
and  under  section  204  of  the  Federal 
Power  Act  for  approval  of  certain 
securities  transactions  necessary  to 
implement  a  corporate  restructuring. 
The  Applicants  also  tendered  for  filing 
under  section  205  of  the  Federal  Power 
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Act  certain  related  wholesale  power  sale 
contracts. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  CD  Stillwater-A,  Inc. 

(Docket  No.  EGOO-1 95-000) 

Take  notice  that  on  June  29,  2000.  CD 
Stillwater-A,  Inc.  (the  Applicant),  with 
its  principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  CD  Stillwater-B,  Inc. 

(Docket  No.  EGOO-196-OOOl 

Take  notice  that  on  June  29,  2000,  CD 
Stillwater-B,  Inc.  (the  Applicant),  with 
its  principal  place  of  business  at  1 1 1 
Vfarket  Place,  Suite  200.  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4  CD  stillw,tter-C,  Inc. 

(Docket  No.  EGOO-197-OOOl 

Take  notice  that  on  June  29,  2000,  CD 
Stillwater-C,  Inc.  (the  Applicant),  with 
its  principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  CE  Piua  Limited  Partnership 

(Docket  No.  EGOO-198-000) 

Take  notice  that  on  June  29,  2000,  CE 
Pima  Limited  Partnership  (Applicant), 
with  its  principal  place  of  business  at 


111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wiU  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Aques  Investments  Corporation  TT 

[Docket  No.  EGOO-199-OOOl 

Take  notice  that  on  June  29,  2000, 
Aques  Investments  Corporation  II  (the 
Applicant),  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200, 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piu-suant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  CD  Soda  m.  Inc. 

[Docket  No.  EGOO-200-000] 

Take  notice  that  on  June  29,  2000,  CD 
Soda  m.  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  1 1 1 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  CD  ACE  I,  Inc. 

(Docket  No.  EGOO-201-000] 

Take  notice  that  on  Jime  30,  2000,  CD 
ACE  I,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  CD  ACE  n,  Inc. 

[Docket  No.  EGOO-202-OOOl 

Take  notice  that  on  June  30,  2000,  CD 
ACE  n,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  CD  ACE  m,  Inc. 

[Docket  No.  EGOO-203-000| 

Take  notice  that  on  June  30,  2000,  CD 
ACE  ni.  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
■  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

11.  CD  ACE  IV,  Inc. 

[Docket  No.  EGOO-204-OOOj 

Take  notice  that  on  June  30,  2000,  CD 
ACE  rV,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  CE  Wayne  I,  Inc. 

[Docket  No.  EGOO-205-OOOl 

Take  notice  that  on  June  30,  2000,  CE 
Wayne  I,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Baltimore,  Maryland 
21202,  filed  with  the  Federal  Energy 
Regulatory  Conmiission  (Commission) 
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an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

13.  COSI  Suimyside,  Inc. 

[Docket  No.  EGOO-206-000] 

Take  notice  that  on  Jime  30,  2000, 
COSI  Sunnyside,  Inc.  (Applicant),  with 
its  principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Mar>'land  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

14.  Sunnyside  II,  L.F. 
(Docket  No.  EGOO-207-000] 

Take  notice  that  on  June  30,  2000, 
Sunnyside  II,  L.P.  (Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

[  15.  COSI  Central  Wayne,  Inc. 

[Docket  No.  EGOO-208-OOOl 

Take  notice  that  on  June  30,  2000, 
COSI  Central  Wayne,  Inc.  (the 
Applicant),  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200, 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission")  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Conmiission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
^  adequacy  or  accuracy  of  the  application. 


16.  Oleander  Power  Project.  Limited 
Partnership 

[Docket  No.  EGOO-209-OOOl 

Take  notice  that  on  Jime  30,  2000, 
Oleander  Power  Project,  Limited 
Partnership  (Oleander),  a  Florida 
limited  partnership  with  its  principal 
place  of  business  at  11 1  Market  Place, 
Suite  200,  Baltimore,  Maryland  21202 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Oleander  proposes  to  construct,  own 
and/or  operate,  a  nominally  rated 
approximately  875  MW  natiiral  gas  and 
oil  fired,  simple  cycle  power  plant  (the 
"Eligible  Facility")  in  Brevard  County, 
Florida  and  to  sell  electricity 
exclusively  at  wholesale.  The  proposed 
Eligible  Facility  is  expected  to 
conmience  commercial  operation  in  the 
second  quarter  of  2002.  All  capacity, 
energy,  and  ancillary  services  from  the 
Eligible  Facility  will  be  sold  by 
Oleander  exclusively  at  wholesale. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

17.  Wolf  Hills  Energy,  LLC 

[Docket  No.  EGOO-210-OOOl 

Take  notice  that  on  June  30,  2000, 
Wolf  Hills  Energy,  LLC  (the  Apphcant), 
with  its  principal  place  of  business  at 
111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

18.  Holland  Energy,  LLC 

[Docket  No.  EGOO-211-000] 

Take  notice  that  on  Jime  30,  2000, 
Holland  Energy,  LLC  (the  Apphcant), 
with  its  principal  place  of  business  at 
111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 


Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

19.  University  Park  Energy,  LLC 

[Docket  No.  EGOO-212-000] 

Take  notice  that  on  Jime  30,  2000, 
University  Park  Energy,  LLC  (the 
Applicant),  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200. 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

20.  CD  Panther  Partners,  L.P. 

[Docket  No.  EGOO-213-000) 

Take  notice  that  on  June  30,  2000,  CD 
Panther  Partners,  L.P.  (the  Applicant), 
with  its  principal  place  of  business  at 
111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulator^'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

21.  Constellation  Operating  Services 

[Docket  No.  EGOO-214-OOOj 

Take  notice  that  on  June  30,  2000, 
Constellation  Operating  Services  (the 
Applicant),  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200, 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

22.  Rio  Nogales  Power  Project,  L.P. 

[Docket  No.  EGOO-2 15-0001 

Take  notice  that  on  June  30,  2000,  Rio 
Nogales  Power  Project,  L.P.  (Rio 
Nogales),  a  Delaware  limited 
partnership  with  its  principal  place  of 
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business  at  111  Market  Place,  Suite  200, 
Baltimore,  MD  21202  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Rio  Nogales  proposes  to  construct, 
own  and/or  operate,  a  nominally  rated 
approximately  800  MW  natural  gas- 
fired,  combined  cycle  power  plant  (the 
Eligible  Facility)  to  be  located  in  Seguin, 
Texas  and  to  sell  electricity  exclusively 
at  wholesale.  The  proposed  Eligible 
Facility  is  expected  to  commence 
commercial  operation  in  the  second 
quarter  of  2002.  All  capacity,  energy  and 
ancillary  services  from  the  Eligible 
Facility  will  be  sold  by  Rio  Nogales 
exclusively  at  wholesale. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

23.  CE  Colver  Limited  Partnership 

[Docket  No.  EGOO-2 16-0001 

Take  notice  that  on  June  30,  2000,  CE 
Colver  Limited  Partnership  (the 
Applicant),  with  its  principal  place  of 
business  at  111  Market  Place,  Suite  200, 
Baltimore,  Maryland  21202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

24.  CE  Colver  L  Inc. 

[Docket  No.  EGOO-21 7-000] 

Take  notice  that  on  June  30,  2000,  CE 
Colver  I,  Inc.  (the  Applicant),  with  its 
principal  place  of  business  at  111 
Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission  an    " 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


25.  CE  Central  Wayne  Energy  Recovery, 
Limited  Partnership 

[Docket  No.  EGOO-21 8-000] 

Take  notice  that  on  June  30,  2000,  CE 
Central  Wayne  Energy  Recovery, 
Limited  Partnership  (the  Applicant), 
with  its  principal  place  of  business  at 
111  Market  Place,  Suite  200,  Baltimore, 
Maryland  21202,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  28,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

26.  COSI  A/C  Power,  Inc. 

[Docket  No.  EGOO-21 9-000] 

Take  notice  that  on  Jiuie  30,  2000, 
COSI  A/C  Power,  Inc.,  with  its  principal 
place  of  business  at  111  Market  Place, 
Suite  200.  Baltimore,  Maryland  21202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  July  28.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

27.  ANP  Operations  Company 

[Docket  No.  EGOO-220-000) 

Take  notice  that  on  July  3,  2000,  ANP 
Operations  Company  (Applicant),  a 
Delaware  corporation,  whose  address  is 
10000  Memorial  Drive,  Suite  500, 
Houston.  Texas  77024,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  intends  to  operate  the 
following  eligible  facilities:  (i)  An 
approximate  1,650  MW  natural  gas-fired 
combined-cycle  independent  power 
production  facility,  including  ancillary 
and  appurtenant  structures,  located  near 
Midlothian,  Texas;  (ii)  an  approximate 
550  MW  natural  gas-fired  combined- 
cycle  independent  power  production 
facility,  including  ancillary  and 
appurtenant  structures,  located  in 
Bellingham,  Massachusetts:  (iii)  an 
approximate  550  MW  natural  gas-fired 
combined-cycle  independent  power 
production  facility,  including  ancillary 
and  appurtenant  structures,  located  in 
Blackstone,  Massachusetts;  and  (iv)  an 


approximate  1,100  MW  natural  gas-fired 
combined-cycle  independent  power 
production  facility,  including  ancillary 
and  appurtenant  structures,  located  in 
Hays  County,  Texas  (collectively,  the 
Facilities).  The  Facilities  are  or,  to  the 
extent  currently  under  development, 
will  be  operated  by  Applicant. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

28.  ISO  New  England  Inc. 

[Docket  Nos.  ELOO-59-001,  ELOO-62-003, 
EROO-2005-001.  EROO-2016-001  and  EROO- 
2052-004) 

Take  notice  that  on  Jime  30,  2000,  the 
New  England  Power  Pool  (NEPOOL) 
submitted  the  Fifty-Seventh  Agreement 
Amending  New  England  Power  Pool 
Agreement  (Fifty-Seventh  Agreement) 
which  extends  the  termination  date  for 
the  conceptual  agreement  for  a 
replacement  Congestion  Cost  allocation 
methodology  until  the  implementation 
effective  date  of  a  Commission  order 
regarding  a  new  Congestion  Cost 
allocation  methodology.  A  Jime  1,  2000 
effective  date  has  been  requested. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  New  England 
state  governors  and  regulatory 
commissions  and  the  NEPOOL 
Participants. 

Comment  date:  July  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Entergy  Services,  Inc. 

[Docket  No.  EROO-2854-000] 

Take  notice  that  on  June  27,  2000, 
Entergy  Services,  Inc.  (ESI),  on  behalf  of 
the  Entergy  Operating  Companies' 
(collectively,  Entergy)  filed  amendments 
to  the  System  Agreement  consisting  of 
work  papers  associated  with  the 
testimony  contained  in  the  June  15, 
2000  filing  in  the  above-referenced 
docket. 

Comment  date:  July  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  hitemet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

fFR  Doc.  00-17958  Filed  7-14-00;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EGOO-148-000  et  al.] 

Electric  Energy,  Inc..  et  al.:  Electric 
Rate  and  Corporate  Regulation  Filings 

July  10,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Electric  Energy.  Inc. 

[Docket  No.  EGOO-148-000] 

Take  notice  that  on  July  7.  2000, 
Electric  Energy,  Inc.  (EEInc),  2100 
Portland  Road,  P.O.  Box  165,  Joppa,  IL 
62953,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Comment  date:  July  24,  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Hmit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Allegheny  Energy  Service 
Corporation,  on  bfhalf  of  .MIegheny 
Energy  SuppU  Company.  LLC 

[Docket  No.  EROO-3066-000] 

Take  notice  that  on  July  3,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  the  First 
Revised  Service  Agreement  No.  20 
under  the  Market  Rate  Tariff  to 
incorporate  a  Netting  Agreement  with 
Cinergy  Services,  Inc.  into  the  tariff 
provisions. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
the  Netting  Agreement  effective  as  of 
June  5,  2000  or  such  other  date  as 
ordered  by  the  Commission. 


Copies  of  the  filing  have  been 
provided  to  the  Public  UtiUties 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  .•V]]pehpn\  Fnrrgy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company  Potomac  Edison 
Company,  and  West  Penn  Power 
Compan\  (Allegheny  Power) 

[Docket  No.  EROO-3 06 7-000] 

Take  notice  that  on  July  3,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  Potomac  Edison  Company 
and  West  Penn  Power  Company 
(Allegheny  Power),  tendered  for  filing 
Ser\'ice  Agreement  No.  314  to  add 
Cinergy  Services,  Inc.,  to  Allegheny 
Power  Open  Access  Transmission 
Service  Tarifi^  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatorv  Commission  in  Docket  No. 
ER96-58-O00. 

The  proposed  effective  date  under  the 
Service  Agreement  is  June  30,  2000  or 
a  date  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peimsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER0O-307O-O00] 

Take  notice  that  on  July  5,  2000,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  the  City  of 
Glendale  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Glendale  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  as  of  June  21,  2000. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-3071-0001 

Take  notice  that  on  July  5.  2000,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Gas 
Recovery  Systems,  Inc.,  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gas  Recovery  Systems,  Inc., 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agi^ement  for  ISO 
Metered  Entities  to  be  made  effective 
June  12,  2000. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Otter  Tail  Power  Company 

[Docket  No.  EROG-3072-OOOj 

Take  notice  that  on  July  5.  2000,  Otter 
Tail  Power  Company  (OTP),  tendered 
for  filing  a  Service  Agreement  between 
OTP  and  the  Energy  Authority,  Inc. 
(Energy  Authority).  The  Service 
Agreement  allows  Energy  Authority  to 
purchase  capacity  and/or  energy  under 
OTP's  Coordination  Sales  Tariff. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  EROO-3073-000] 

Take  notice  that  on  July  5,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Formosa  Plastics 
Corporation  (Formosa),  and  a  Generator 
Imbalance  Agreement  with  Formosa. 

Comment  date:  July  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

(Docket  No.  EROO-3075-000) 

Take  notice  that  on  July  5.  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  CITGO  Petroleum 
Corporation  (CITGO),  and  a  Generator 
Imbalance  Agreement  with  CITGO. 
Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Company 

[Docket  No.  ER0O-771-004J 

Take  notice  that  on  July  3,  2000, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a 
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compliance  filing  with  respect  to  the 
Commission's  May  19,  2000, 
Commission  Order  concerning  the 
above  listed  dockets. 

Comment  date:  July  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Madison  Gas  and  Electric  Company 

(Docket  No.  EROO-3069-OOOl 

Take  notice  that  on  July  3,  2000, 
Madison  Gas  and  Electric  Company 
(MCE),  tendered  for  filing  service 
agreements  under  MGE's  Market-Based 
Power  Sales  Tariff  with: 

•  Rainbow  Energy  Marketing 
Corporation 

•  Reliant  Energy  Services,  Inc. 
MGE  requests  the  agreements  be 

effective  the  date  of  filing. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-3393-0031 

Take  notice  that  on  July  5,  2000, 
Jersey  Central  Power  &  Light  Company 
{doing  business  as  GPU  Energy), 
tendered  for  filing  an  amendment  to  the 
Refund  Report  originally  submitted  on 
May  30,  2000  in  this  docket. 

Comment  date:  July  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  TransEner^e  U.S.  Ltd 

(Docket  No.  EROO-1-0021 

Take  notice  that  on  July  3,  2000, 
TransEnergie  US  Ltd.,  tendered  for 
filing,  in  compliance  with  the 
Commission's  Order  of  June  1,  2000,  91 
FERC  H  61,230  (2000),  a  report 
specifying  the  procediues  for  customers 
to  reassign  their  firm  transmission  rights 
over  the  Cross  Sound  Cable 
Interconnector  and  a  description  of  the 
procedures  for  implementing  the 
Standards  of  Conduct  required  under 
Order  No.  889. 

Copies  of  the  filing  have  been  served 
on  the  parties  to  this  proceeding. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company 

Public  Service  ( ompanv  of  Oklahoma 
Southwestern  EiectriL  Power  Company 
West  Texas  Utilities  Company 

(Docket  No.  EROO-2 100-001] 

Take  notice  that  on  July  5.  2000, 
Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 
and  West  Texas  Utilities  Company  in 
compliance  with  Commission  staff 
request  tendered  for  filing  additional 


information  in  the  above-captioned 
proceeding. 

Comment  date:  July  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

(Docket  No.  EROO-2739-OOll 

Take  notice  that  on  July  5.  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
tariff  sheet  nimibered  "Original  Sheet 
No.  1"  that  is  blank  and  marked 
"Reserved"  imder  Virginia  Electric  and 
Power  Company,  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  5  in 
compliance  with  Designation  of  Electric 
Rate  Schedule  Sheets,  90  FERC  1  61,352 
(2000). 

Virginia  Power  respectfully  requested 
that  the  tariff  sheet  be  accepted  for  filing 
as  of  June  7.  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  Virginia  State  Corporation 
Conmiission  and  North  Carolina 
Utilities  Commission. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Carolina  Power  &  Light  Company 
(Docket  No.  EROO-2  74 1-001] 

Take  notice  that  on  July  5,  2000, 
Carolina  Power  &  Light  Company 
(CPStL),  tendered  for  filing  a  title  page 
with  no  pagination  and  a  tariff  sheet 
numbered  "Original  Sheet  No.  1"  that  is 
blank  and  marked  "Reserved"  imder 
Carolina  Power  &  Light  Company.  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  3  in  compliance  with  Designation  of 
Electric  Rate  Schedule  Sheets.  90  FERC 
1  61.352  (2000). 

CPScL  respectfully  requested  that  the 
sheets  be  accepted  for  filing  as  of  Jiuie 
7,  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers.  North  Carolina  Utilities 
Commission  and  South  Carolina  Public 
Service  Conmiission. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Energy  Corporation 
Operating  Companies 

[Docket  No.  EROO-2 763-001] 

Take  notice  that  on  July  5,  2000, 
Wisconsin  Energy  Corporation 
Operating  Companies  (Wisconsin 
Energy),  tendered  for  filing  a  title  page 
with  the  correct  designation  and  a  tariff 
sheet  numbered  "Original  Sheet  No.  1" 
that  is  blank  and  marked  "Reserved" 
under  Wisconsin  Energy  Corporation 


Operating  Companies.  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1  in 
compliance  with  Designation  of  Electric 
Rate  Schedule  Sheets,  90  FERC  H  61,352 
(2000). 

Wisconsin  Energy  requested  that  the 
sheets  be  accepted  for  filing  as  of  Jime 
7.  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers.  Public  Service  Commission 
of  Wisconsin  and  Michigan  Public 
Service  Commission. 

Comment  date:  July  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROO-2838-0011 

Take  notice  that  on  July  5,  2000. 
Wisconsin  Electric  Power  Company 
tendered  for  filing  an  amendment  to  its 
FERC  Electric  Tariff  No  1.  Wholesale 
Power  Service  "  Schedule  W  The 
amendment  provides  for  the  addition  of 
Sheet  No.  1,  marked  "Reserved." 

Copies  of  the  filing  were  served  upon 
the  public  utility's  lunsdictional 
customers,  Public  Service  Commission 
of  Wisconsin  and  Michigan  Public 
Service  Commission. 

Comment  date:  July  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  FirstEner^  System 

[Docket  No.  EROO- 3 064-000] 

Take  notice  that  on  July  3,  2000. 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
The  Legacy  Energy  Group,  LLC  .  the 
Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-4 12-000. 

The  proposed  effective  date  imder 
this  Service  Agreement  is  June  30.  2000 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  Jvdy  24.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  FirstEnergy  System 

[Docket  No.  EROO-3065-OOOl 

Take  notice  that  on  July  3.  2000, 
FirstEnergy  System  tendered  for  filing  a 
Service  Agreement  to  provide  Non-Firm 
Point-to-Point  Transmission  Service  for 
The  Legacy  Energy  Group,  LLC,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000. 
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The  proposed  effective  date  under 
this  Service  Agreement  is  June  30,  2000, 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  July  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E:  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ps^ty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc  00-17997  Filed  7-14-00;  8:45  am] 

BILLING  CODE  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   EFOO-201  2-000  et  al  1 

Department  of  Energy,  et  al..  Electric 
Rate  and  Corporate  Regulation  Filings 

July  11,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration 

[Docket  Nos.  EFOO-2012-000  and  EFOO- 
2013-000] 

Take  notice  that  the  Bonneville  Power 
Administration  (BPA)  on  July  6,  2000, 
tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power 
rates  pursuant  to  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  §839e(a)(2).  BPA  seeks 
interim  approval  of  its  proposed  rates 
effective  September  15,  2000,  pursuant 
to  Commission  regulation  300.20,  18 
CFR  300.20.  Pursuant  to  Commission 
regulation  300.21,  18  CFR  300.21,  BPA 


seeks  interim  approval  and  final 
confirmation  of  the  proposed  rates  for 
the  periods  set  forth  in  this  notice. 
BPA  requests  approval  effective 
October  1.  2001,  through  September  30, 
2006,  for  the  following  proposed 
wholesale  power  rates:  PF-02  Priority 
Firm  Power  Rate.  RL-02  Residential 
Load  Firm  Power  Rate,  I^lR-02  New 
Resource  Firm  Power  Rate,  IP-02 
Industrial  Firm  Power  Rate,  including 
the  IPTAC,  and  NF-02  Nonfirm  Energy 
Rate.  In  addition,  BPA  requests  approval 
of  the  General  Rate  Schedule  Provisions 
(GRSPs)  for  the  period  of  October  1, 
2001,  through  September  30,  2006.  The 
GRSPs  will  apply  to  the  2002  wholesale 
power  rates.  BPA  requests  approval  of 
the  methodology  used  to  calculate  the 
rate  for  the  Slice  product  sold  under  the 
PF  rate  schedule  for  the  period  October 

1,  2001,  to  September  30,  2011.  BPA 
requests  final  approval  be  granted  by 
January  19,  2001,  for  the  rate 
adjustments  discussed  above. 

BPA  requests  interim  approval  by 
September  15,  2000,  and  filial  approval 
by  December  8,  2000,  of  an  adjustment 
to  the  1996  GRSPs  to  enable  BPA  to 
recover  costs  of  serving  load 
unanticipated  and  not  forecast  in  the 
1996  rate  case.  This  charge,  known  as 
Targeted  Adjustment  Charge  for 
Uncommitted  Loads  (TACUL),  will 
impose  on  certain  PF-96  and  NR-96 
customers,  only  for  the  period  December 
8,  2000,  to  September  30,  2001,  the  costs 
of  acquiring  power  to  serve  these  loads 
which  were  not  served  by  BPA  during 
the  1996  rate  period,  but  which  are 
returning  to  BPA  service  before  the  1996 
rate  period  ends  as  these  customers' 
other  supply  contracts  expire. 

Comment  date:  August  1 ,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

[Docket  No.  ELOO-89-000] 

Take  notice  that  on  June  30,  2000, 
Southern  California  Edison  Company 
(SCE)  filed  a  Petition  for  Declaratory 
order  pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2)). 
Southern  California  Edison  asks  the 
Commission  to  declare  that  the  decision 
of  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Southern 
California  Edison  Co.  v.  FERC,  195  F.3d 
17  (1999)  invalidating  the  "essential 
fixed  assets"  standard  announced  in 
Luz  Solar  Partners,  Ltd.,  30  FERC 
161,122  at  p.  61,226(1985),  under 
which  the  Commission  permitted  uses 
of  fossil  fuel  not  authorized  by  PURPA 
by  qualifying  small  power  production 
facilities,  is  retroactively  applicable  to 
all  qualifying  small  power  production 


facilities;  and  that  qualifying  small 
power  production  facilities  may  not 
continue  to  use  fossil  fuel  under  the 
"essential  fixed  assets"  standard  and 
may  be  required  to  make  refunds.  SCE 
has  attached  to  its  petition  a  list  of 
qualifying  small  power  production 
facilities  from  which  it  purchases  power 
and  which  it  has  served  with  a  copy  of 
the  petition.  SCE  has  asked  the 
Commission  to  set  this  matter  for 
alternative  dispute  resolution  (ADR). 
Comment  date:  August  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  EROO-30 74-000] 

Take  notice  that  on  July  6,  2000, 
Western  Resources,  Inc.,  tendered  for 
filing  a  Service  Agreement  between 
Western  Resources,  Inc.  and  City  of 
Columbia,  Missouri,  Water  and  Light 
Department  (City).  Western  Resources 
states  that  the  purpose  of  this  agreement 
is  to  permit  the  City  to  take  service 
under  Western  Resources'  Market  Based 
Power  Sales  Tariff  on  file  with  the 
Commission. 

This  agreement  is  proposed  to  be 
effective  July  6.  2000. 

Copies  of  the  filing  were  served  upon 
the  City  and  the  Kansas  Corporation 
Commission. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-3076-000] 

Take  notice  that  on  July  6,  2000,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Lassen 
Municipal  Utility  District  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Lassen  Mimicipal  Utihty 
District  and  the  California  Public 
Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
June  28,  2000. 

Comment  date;  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-30 7 7-000] 

Take  notice  that  on  July  6,  2000, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  two  executed 
service  agreements  with  Cinergy 
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Services,  Inc.,  dated  June  27.  2000, 
under  PNM's  Open  Access 
Transmission  Service  Tariff.  One 
agreement  is  for  non-firm  point-to-point 
transmission  service  and  one  agreement 
is  for  firm  point-to-point  transmission 
service.  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Cinergy  Services,  Inc.,  and  to  the  New 
Mexico  Public  Regulation  Conunission. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

(Docket  No.  EROO-3079-OOOl 

Take  notice  that  on  July  6,  2000, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Revisions  to  Exhibits  to  the  General 
Transfer  Agreement  between  PacifiCorp 
and  the  Bonneville  Power 
Administration  (Bonneville). 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Otter  Tail  Power  Company 

[Docket  No.  EROO-3080-OOOl 

Take  notice  that  on  July  6,  2000,  Otter 
Tail  Power  Company  (Otter  Tail), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Wholesale  Market-Based  Rate  Tariff  and 
a  pro  forma  Service  Agreement,  and 
proposed  modifications  to  Otter  Tail's 
Wholesale  Coordination  Sales  Tariff  No. 
2.  Otter  Tail  has  mailed  a  copy  of  this 
filing  to  all  of  its  customers  under  its 
Wholesale  Coordination  Sales  Tariff  No. 
2. 

Otter  Tail  states  that  its  Wholesale 
Market-Based  Rate  Tariff  and  pro  forma 
Service  Agreement  are  being  filed  in 
order  to  conform  to  a  pro  forma  tariff 
prepared  by  a  group  of  representatives 
from  various  segments  of  the  electric 
industry.  Otter  Tail  will  continue  to 
utilize  its  existing  Wholesale 
Coordination  Sales  Tariff  No.  2  for 
existing  service  agreements,  until  such 
agreements  expire. 

Comment  date:  July  27,  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwest  Power  Fool,  Inc. 

[Docket  No.  EROO-3081-000] 

Take  notice  that  on  July  6,  2000, 
Southwest  Power  Pool,  Inc.  (SPP). 
tendered  for  filing  executed  service 


agreements  for  Firm  Point-to-Point 
Transmission  Service,  Non-Firm  Point- 
to-Point  Transmission  Service  and  Loss 
Compensation  Service  with  DTE  Energy 
Trading,  Inc  (DTE). 

SPP  seeks  an  effective  date  of  June  26, 
2000  for  each  of  the  service  agreements. 

Copies  of  this  filing  were  served  on 
DTE. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  EROO-3082-OOOl 

Take  notice  that  on  July  7,  2000, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Allegheny  Energy 
Supply  Company,  L.L.C.  for  Non-Firm 
transmission  service  and  Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  are  permitted  to 
become  effective  on  July  7,  2000. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  July  28,  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EROO-3083-OOOJ 

Take  notice  that  on  July  6,  2000, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  a  service 
agreement  establishing  DTE  Energy 
Trading,  Inc.,  as  a  non-firm  point-to- 
point  customer  under  the  terms  of 
SCE&G's  Open  Access  Transmission 
Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
DTE  Energy  Trading,  Inc.  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  July  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MidAmerican  Energy  Company 

[Docket  No.  EROO-3084-000] 

Take  notice  that  on  July  7,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
Com  Belt  Power  Cooperative  (Com  Belt 
Power),  dated  Jime  12,  2000,  entered 
into  pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 


MidAmerican  requests  an  effective 
date  of  June  15,  2000  for  the  Agreements 
with  Com  Belt  Power,  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Corn  Belt  Power,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ameren  Services  Company 

[Docket  No.  EROO-3085-OOOl 

Take  notice  that  on  July  28,  2000, 
Ameren  Services  Compeuiy  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Entergy  Power  Marketing  Corp. 
(Entergy).  ASC  asserts  that  the  pmpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  Entergy 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Mid.American  Energy  Company 

[Docket  No.  EROO-3086-OOOl 

Take  notice  that  on  July  7,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
Cedar  Falls  Utilities  (Cedar  Falls),  dated 
June  15,  2000,  and  a  Non-Firm 
Transmission  Service  Agreement  with 
Cedar  Falls,  dated  June  15,  2000, 
entered  into  piu-suant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  June  15,  2000  for  the  Agreements 
with  Cedar  Falls,  and  accordingly  seeks 
a  waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Cedar  Falls  Utilities,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cleco  Utility  Group  Inc. 

[Docket  No.  EROO-3087-0001 

Take  notice  that  on  July  7,  2000,  Cleco 
Utility  Group,  Inc.  (CLECO).  tendered 
for  filing  Non-Firm  and  Short  term  firm 
point-to-point  transmission  service 
agreements  under  its  Open  Access 
Transmission  Tariff  with  The  Energy 
Authority,  Inc. 
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CLECO  requests  that  the  Commission 
accept  the  Service  Agreement  with  an 
effective  date  of  July  7,  2000. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Edison  Company 

[Docket  No.  EROO-3088-000] 

Take  notice  that  on  July  7,  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  Short- 
Term  Firm  Transmission  Service 
Agreements  with  Edison  Mission 
Marketing  &  Trading,  Inc.  (EMMT) 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
ComEd  of  June  10,  2000,  for  the 
agreement  with  EMMT,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROO-3089-000] 

Take  notice  that  on  July  7,  2000, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Detroit  Edison  Merchant 
Operations  (Transmission  Customer). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Transmission  Customer  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effective  by  the 
Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  waivers  to 
permit  the  Service  Agreement  to  become 
effective  as  of  June  1,  2000. 

Copies  of  this  filing  have  been  sent  to 
Detroit  Edison  Merchant  Operations,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Indiana  Office  of  UtiUty 
Consumer  Counselor. 

Comment  date:  July  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.  fsTc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-17996  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No-  GTOO-32-h)00] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Termination  of  Service 

July  11,  2000. 

Take  notice  that  on  June  19.  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  notice 
of  its  intent  to  terminate  service  to 
certain  shippers  piorsuant  to  Article 
XXVIII  of  its  General  Terms  and 
Conditions.  Tennessee  proposes  that  the 
termination  be  made  effective  on  July 
19.  2000. 

Tennessee  states  that  these  shippers 
are  part  of  the  Service  Package  8822 
group  of  shippers  that  entered  into  a 
single  transportation  agreement  on 
February  1,  1995,  with  Tennessee  to 
receive  and  deliver  gas  to  Columbia  Gas 
Transmission  Corporation  under  Rate 
Schedule  FT-A.  Tennessee  states  that 
after  several  and  various  attempts  they 
have  not  been  able  to  verify  the 
creditworthiness  of  certain  shippers 
and,  therefore,  proposes  to  remove  them 
from  the  list  of  eligible  shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  18,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  v\rith  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vrww.ferc.fed.us/otdine/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-17960  Filed  7-14-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

^eoerai  Energy  hegulatory 
Commission 

[Project  No.  11150-OOO-Mlchigan] 

Cameron  Gas  and  Electric  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

July  12,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regidations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  an  original  license  for  the  unlicensed 
Smithville  and  Mix  Hydroelectric 
Project  located  on  the  Grand  River,  in 
the  city  of  Eaton  Rapids,  Eaton  County. 
Michigan,  and  has  prepared  a  draft 
Environmental  Assessment  (EA)  for  the 
project.  In  the  draft  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  measures,  woidd  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  draft  EA  are  available 
for  review  in  the  Public  Reference 
Branch,  Room  2-A,  of  the  Commission's 
offices  at  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  draft  EA 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.fed.us/online/rims.htm. 
Please  call  (202)  208-222  for  assistance. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Room  1-A,  Washington. 
D.C.  20426.  Please  affix  "Smithville  and 
Mix  Hydroelectric  Project  No.  11150"  to 
all  comments.  For  further  information, 
contact  William  Guey-Lee  at  (202)  219- 
2808. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-17998  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Loveiand  Area  Projects-  Notice  of 
Order  Confirming  and  Approving  ar 
Extension  of  the  Firm  Electric  Service 
Rate  for  Rate  Order  No   WAPA  -B9 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

SuiMMARY:  This  action  is  to  extend  the 
existing  Loveiand  Area  Projects'  (LAP) 
firm  electric  service  rate.  Rate  Order  No. 
WAPA-51,  through  September  30,  2003. 
The  existing  firm  electric  service  rate 
will  expire  January  31,  2001.  This  notice 
of  an  extension  of  the  rate  is  issued 
pursuant  to  10  CFR  903.23.  Rate  Order 
No.  WAPA-51,  previously  extended 
under  Rate  Order  No.  WAPA-82,  is 
further  extended  under  Rate  Order 
WAPA-89. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Payton,  Rates  Manager,  Rocky 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  3700,  Loveiand,  CO  80539- 
3003,  (970)  461-7442,  or  e-mail 
Hpav*"n^.v^r>a  gov 

SUPPLEMENTARY  INFORMATION:  By 

Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  pubhshed  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western):  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
In  Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary. 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  firm  electric  service  rate 
adjustments  at  10  CFR  part  903, 
Western's  LAP  firm  electric  service  rate 
was  submitted  to  FERC  for  confirmation 
and  approval  on  January  10,  1994.  On 
Julv  14,  1994,  in  Docket  No.  EF94- 
5181-000  at  68  FERC  ^  62,040,  FERC 
issued  an  order  confirming,  approving, 
and  placing  into  effect  on  a  final  basis 
the  firm  electric  service  rate  for  LAP. 
LAP  consists  of  the  Fryingpan- Arkansas 
Project  and  the  Pick-Sloan  Missouri 
Basin  Program,  Western  Division.  The 
rate  set  forth  in  Rate  Order  No.  WAPA- 


51  was  approved  for  a  5-yeaT  period 
beginning  February  1,  1994,  and  ending 
January  31,  1999.  On  October  16,  1998, 
upon  signing  Rate  Order  No.  WAPA-82, 
the  Deputy  Secretary  extended  the 
existing  rate  for  a  2-year  period 
beginning  February  1,  1999,  through 
January  31,  2001.  On  January  31,  2001, 
the  LAP  firm  electric  rate  will  expire. 

Western  proposed  to  extend  the 
existing  rate  of  $2.85/kilowattmonth  for 
capacity  and  10.85  mills/kilowatthour 
for  energy  which  is  sufficient  to  recover 
the  LAP  annual  revenue  requirement  of 
$44.3  million.  This  requirement 
includes  project  expenses,  interest,  and 
capital  requirements  through  September 
30,  2003.  Increased  revenue  from  good 
hydrologic  conditions  and  lower 
operation  and  maintenance  expenses 
over  the  cost  evaluation  period  have 
made  this  possible.  Western,  therefore, 
has  decided  to  extend  the  existing  rate 
pursuant  to  10  CFR  903.23. 

In  accordance  with  10  CFR 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  conunent  period.  The 
notice  of  proposed  extension  of  the  firm 
electric  service  rate  was  published  in 
the  Federal  Register  on  March  29,  2000. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
WAPA-89,  which  extends  the  existing 
Loveiand  Area  Projects'  firm  electric 
service  Rate  Schedule  L-F4  on  an 
interim  basis  through  September  30, 
2003. 

Dated:  July  10.  2000. 
T.I.  Glauthier, 

Deputy  Secretary. 

Department  of  Energy  Deputy  Secretary 

In  the  Matter  of:  Western  Area  Power 
Administration  Rate  Extension  for  Loveiand 
Area  Projects  Firm  Electric  Service  Rate. 

Rate  Order  No.  WAPA-89 

Order  Confirming  and  Approving  an 
Extension  of  the  Loveiand  Area  Projects' 
Firm  Electric  Service  Rate 


L 


..  2000) 


This  rate  was  established  pursuant  to 
section  302(a)  of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7152(a)),  through 
which  the  power  marketing  functions  of  the 
Secretary  of  the  Department  of  the  Interior 
and  the  Bureau  of  Reclamation  under  the 
Reclamation  Act  of  1902  (ch.  1093,  32  stat. 
388),  as  amended  and  supplemented  by 
subsequent  enactments,  particularly  section 
9(c)  of  the  Reclamation  Project  Act  of  1939 
(43  U.S.C.  485h(c)),  were  transferred  to  and 
vested  in  the  Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  published  November  10,  1993 
(58  FR  59716),  the  Secretary  delegated  (1)  the 
authority  to  develop  long-term  power  and 
transmission  rates  on  a  nonexclusive  basis  to 
the  Administrator  of  the  Western  Area  Power 
Administration  (Western);  and  (2)  the 


authority  to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal  Energy 
Regulatory  Commission  (FERC).  In 
Delegation  Order  No.  0204-172,  effective 
November  24, 1999,  the  Secretary  delegated 
the  authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis  to 
the  Deputy  Secretary. 

Background 

In  the  order  issued  July  14,  1994,  in  Docket 
No.  ER94-5 181-^00  at  68  FERC  1 62,040, 
FERC  confirmed,  approved,  and  placed  into 
effect  on  a  final  basis  Rate  Order  No.  WAPA- 
51  for  the  firm  electric  service  rate  for  the 
Loveiand  Area  Projects  (LAP).  The  rate  was 
approved  for  the  period  from  February  1, 
1994,  through  January  31,  1999.  On  October 
16, 1998,  upon  signing  Rate  Order  No. 
WAPA-82,  the  Deputy  Secretary  extended 
the  existing  rate  for  a  2-year  period  beginning 
February  1,  1999,  through  January  31,  2001. 
On  January  31,  2001,  the  LAP  firm  electric 
rate  will  expire.  This  makes  it  necessary  to 
extend  the  current  rate  pursuant  to  10  CFR 
part  903.  With  this  approval,  Rate  Order  No. 
WAPA-51,  previously  extended  under  Rate 
Order  No.  WAPA-82,  will  be  extended  under 
Rate  Order  No.  WAPA-89. 

Discussion 

The  LAP  consists  of  the  Pick-Sloan 
Missouri  Basin  Program,  Western  Division, 
and  the  Fryingpan-Arkansas  Project.  The 
existing  LAP  rate  of  $2.85/kilowattmonth  for 
capacity  and  10.85  mills/kilowatthour  for 
energy  is  sufficient  to  recover  the  LAP  annual 
revenue  requirement  of  $44.3  million.  This 
requirement  includes  project  expenses, 
interest,  and  capital  requirements  through 
September  30,  2003.  Increased  revenue  from 
good  hydrologic  conditions  and  lower 
operation  and  maintenemce  expenses  over  the 
cost  evaluation  period  have  made  this 
possible. 

In  accordance  with  10  CFR  903.23(a)(2), 
Western  did  not  have  a  consultation  and 
comment  period.  The  notice  of  proposed 
extension  of  the  firm  electric  service  rate  was 
published  in  the  Federal  Register  on  March 
29,  2000. 

Order 

In  view  of  the  foregoing  and  pursuant  to 
the  authority  delegated  to  me  by  the 
Secretary,  I  hereby  extend  for  the  period 
effective  February  1,  2001,  through 
September  30,  2003.  the  existing  Rate 
Schedule  L-F4  on  an  interim  basis  for  firm 
electric  service  for  the  Loveiand  Area 
Projects. 

Dated:  July  10,  2000. 
T.J.  Glauthier, 

Deputy  Secretary. 

[FR  Doc.  00-18002  Filed  7-14-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division — Notice  of  Order 
Confirming  and  Approving  an 
Extension  ot  the  Firm  Power  Service 
and  Firm  Peaking  Power  Service  Rates 
for  Rate  Order  No.  WAPA-90 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

summary:  This  action  is  to  extend  the 
existing  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  (P-SMBP-ED) 
firm  power  service  and  firm  peaking 
power  service  rates.  Rate  Order  No. 
WAPA-60,  through  September  30,  2003. 
The  existing  firm  power  service  and 
firm  peaking  power  service  rates  will 
expire  January  31,  2001.  This  notice  of 
an  extension  of  rates  is  issued  piu-suant 
to  10  CFR  903.23.  Rate  Order  No. 
WAPA-60,  previously  extended  imder 
Rate  Order  No.  WAPA-83,  is  further 
extended  under  Rate  Order  No.  WAPA- 
90. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,'Ratub  Manager,  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  35800,  Billings,  MT  59107- 
5800,  telephone  (406)  247-7388,  or  e- 
mail  riphl@wapa  gov 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  pubUshed  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energ\'  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
In  Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary  of  Energy. 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  power  rate  adjustments 
at  10  CFR  part  903,  Western's  P-SMBP- 
ED  firm  power  service  and  firm  peaking 
power  service  rates  were  submitted  to 
FERC  for  confirmation  and  approval  on 
January  10,  1994.  On  July  14,  1994,  in 
Docket  No.  EF94-5031-000  at  68  FERC 
H  62,040.  FERC  issued  an  order 
confirming,  approving,  and  placing  into 


effect  on  a  final  basis  the  firm  power 
service  and  firm  peaking  power  service 
rates  for  the  P-SMBP-ED.  The  rates  set 
forth.  Rate  Order  No.  WAPA-60,  were 
approved  for  the  5-year  period 
beginning  February  1,  1994,  and  ending 
January  31,  1999.  On  October  16,  1998, 
upon  signing  Rate  Order  No.  WAPA  83, 
the  Deputy  Secretary  extended  the 
existing  rates  for  a  2-year  period 
beginning  February  1,  1999,  and  ending 
January  31,  2001. 

On  January  31,  2001,  the  P-SMBP-ED 
firm  power  service  and  firm  peaking 
power  service  rates  will  expire. 

Western  proposed  to  extend  the 
existing  rate  of  $3.20/kilowattmonth  for 
capacity  and  the  rate  of  8.32  mills/ 
kilowatthour  for  energy  which  are 
sufficient  to  recover  project  expenses, 
including  interest,  and  capital 
requirements  through  September  30, 
2003.  Increased  revenue  from  good 
hydrologic  conditions  and  effective  cost 
containment  efforts  have  resulted  in 
lower  operation  and  maintenance 
expenses  over  the  cost-evaluation 
period  to  make  this  possible.  For  the 
Pick-Sloan  Missouri  Basin  Program,  the 
rate  setting  study  projected  the  deficit 
associated  with  the  drought  starting  in 
1989  to  peak  at  $178  million  in  fiscal 
year  (FY)  1994  and  to  be  repaid  in  FY 
2002.  The  deficit  actually  peaked  at 
$171  million  in  FY  1993  and  was  totally 
repaid,  with  interest,  in  FY  1997.  The 
total  revenue  requirement  of  $135.2 
million  is  sufficient  to  cover  the 
expenses  and  capital  requirements 
through  September  30,  2003.  Western, 
therefore,  has  decided  to  extend  the 
existing  rates  pursuant  to  10  CFR 
903.23. 

In  accordance  with  10  CFR 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  an  extension  of  the  firm  power 
service  and  firm  peaking  power  service 
rates  was  published  in  the  Federal 
Register  on  March  29,  2000. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
WAPA-90,  which  extends  the  existing 
P-SMBP-ED  firm  power  service  and 
firm  peaking  power  service  rate 
schedules  P-SED-F6  and  P-SED-FP6 
on  an  interim  basis  through  September 
30,  2003. 

Dated:  July  10,  2000. 
T.J.  Giauthier, 

Deputy  Secretary. 

Department  of  Energy  Deputy  Secretary 

Rate  Order  No.  WAPA-90 

In  the  Matter  of:  Western  Area  Power 
Administration  Extension  of  the  Firm 
Power  Service  and  Firm  Peaking  Power 


Service  Rates  for  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division 

Order  Confirming  and  Approving  an 
Extension  of  the  Pick-Sloan  Missouri 
Basin  Program-Eastern  Division  Finn 
Power  Service  and  Firm  Peaking  Power 
Service  Rates 

This  rate  extension  was  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7152(a),  through  which  the 
power  marketing  functions  of  the 
Secretary  of  the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902  (ch. 
1093,  32  Stat.  388),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c),  were  transferred  to  and 
vested  in  the  Secretary  of  Energy 
(Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
In  Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  delegated  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary.  This  rate  extension  is 
issued  pursuant  to  the  Delegation  Order 
and  the  Department  of  Energy  rate 
extension  procediues  at  10  CFR  part 
903. 

Background 

In  the  order  issued  July  14,  1994,  in 
Docket  No.  EF94-503 1-000  at  68  FERC 
H  62,040,  FERC  confirmed,  approved, 
and  placed  in  effect  on  a  finsd  basis  Rate 
Order  No.  WAPA-60,  for  the  firm  power 
service  and  firm  peaking  power  service 
rates  for  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  (P-SMBP- 
ED),  The  rates  were  approved  for  the 
period  from  February  1,  1994,  through 
January  31,  1999.  On  October  16,  1998, 
upon  signing  Rate  Order  No.  WAPA-83 
the  Secretary  extended  the  existing  rates 
for  a  2-year  period  beginning  February 
1,  1999,  through  January  31,  2001.  On 
January  21,  2001,  the  P-SMBP-ED  firm 
power  service  and  firm  peaking  power 
service  rates  will  expire.  This  makes  it 
necessary  to  extend  the  current  rates 
pursuant  to  10  CFR  part  903.  With  this 
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approval,  Rate  Order  No.  WAPA-60, 
previously  extended  under  Rate  Order 
No.  WAPA-83,  will  be  extended  under 
Rate  Order  WAPA-90.  A  notice  of  an 
extension  of  the  firm  power  and  firm 
peaking  power  service  rates  was 
published  in  the  Federal  Register  on 
March  29,  2000.  Therefore,  Western  is 
extending  P-SMBP-ED  firm  power  and 
firm  peaking  power  service  rates  under 
Rate  Order  No.  WAPA-90. 

Discussion 

The  existing  P-SMBP-ED  rate  is 
$3.20/kilowattmonth  for  capacity  and 
8.32  mills/kilowatthour  for  energy.  The 
existing  rates  are  sufficient  to  recover 
project  expenses,  including  interest  and 
capital  requirements  through  September 
30,  2003.  Increased  revenue  from  good 
hydrologic  conditions  and  effective  cost 
containment  efforts  have  resulted  in 
lower  operation  and  maintenance 
expenses  over  the  cost-evaluation 
period.  For  the  Pick-Sloan  Missouri 
Basin  Program,  the  rate  setting  study 
projected  the  deficit  associated  with  the 
drought  starting  in  1989  to  peak  at  $178 
million  in  fiscal  year  (FY)  1994  and  to 
be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  $171  million  in  FY 
1993  and  was  totally  repaid,  with 
interest,  in  FY  1997.  The  total  revenue 
requirement  of  $135.2  million  is 
sufficient  to  cover  the  expenses  and 
capital  requirements  through  September 
30,  2003. 

In  accordance  with  10  CFR  part 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  proposed  extension  of  the  firm 
power  service  and  firm  peaking  power 
sen'ice  rates  was  published  in  the 
Federal  Register  on  March  29,  2000. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary,  I  hereby  extend  for  a  period 
effective  February  1,  2001,  and  ending 
September  30,  2003,  the  existing  Rate 
Schedules  P-SED-F6  for  firm  power 
service  and  P-SED-FP6  on  an  interim 
basis  for  firm  peaking  power  service  for 
the  P-SMBP-ED. 

Dated:  July  10,  2000. 
T.).  Glauthier, 

Deputy  Secretary. 

(PR  Doc.  00-18003  Filed  7-14-00;  8:45  am| 
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ENViRONMFNTA;.   PROTECTION 
AGENCY 

(FRL-6837-2] 

Agencv  information  Collection 
Activities    Submission  for  QMB 
Review   Comment  Request:  Land 
DiSDOsal  Restncttons  No-Migration 
Variances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Land  Disposal  Restrictions 
No-Migration  Variances,  OMB  Control 
Number  2050-0062,  EPA  ICR  No. 
1353.06  expiring  on  August  31,  2000. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instnmient. 

DATES:  Comments  must  be  submitted  on 
or  before  August  16,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  fcirmer.sandy@epamail.epa.gov, 
or  download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1353.06.  For 
technical  questions  about  the  ICR 
contact  David  A.  Eberly  on  703-308- 
8645. 

SUPPLEMENTARY  INFORMATION: 

Title:  Land  Disposal  Restrictions  No- 
Migration  Variances,  OMB  Control 
Number  2050-0062,  EPA  ICR  No. 
1353.06,  expiring  August  31,  2000.  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  To  receive  a  variance  from 
the  hazardous  waste  land  disposal 
prohibitions,  owner/operators  of 
hazardous  waste  storage  or  disposal 
facilities  may  petition  the 
Environmental  Protection  Agency  to 
allow  land  disposal  of  a  specific 
restricted  waste  at  a  specific  site.  The 
EPA  Regional  Offices  will  review  the 
petitions  and  determine  if  they 
successfully  demonstrate  "no 
migration."  The  applicant  must 
demonstrate  that  hazardous  wastes  can 
be  managed  safely  in  a  particular  land 
disposal  unit,  so  that  "no  migration"  of 
any  hazardous  constituents  occurs  fi-om 
the  unit  for  as  long  as  the  waste  remains 
heizardous.  If  EPA  grants  the  variance, 
the  waste  is  no  longer  prohibited  fi-om 


land  disposal  in  that  particular  unit.  If 
the  owner/operator  fails  to  make  this 
demonstration,  or  chooses  not  to 
petition  for  the  variance,  best 
demonstrated  available  technology 
(BOAT)  requirements  of  40  CFR  268.40 
must  be  met  before  the  hazardous 
wastes  are  placed  in  a  land  disposal 
unit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  22,  2000  (65  FR  8699);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3,137  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  1. 

Estimated  Number  of  Respondents:  1. 

Frequency  of  Response:  once  every 
three  years. 

Estimated  Total  Annual  Hour  Burden: 
3,137  hours. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $72. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  biu-den  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1353.06  and 
OMB  Control  No.  2050-0062  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822), 
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1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460; 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW. 
Washington,  DC  20503. 

Dated:  July  1,  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  Doc.  00-18026  Filed  7-14-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6736-3] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Certification  of  Equipment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  EPA  certification  of 
equipment  provided  by  Turbodyne 
Systems,  Inc. 

summary:  Today's  Federal  Register 
doLument  announces  EPA  s  decision  to 
certify  equipment  to  the  0.10  g/bhp-hr 
standard  for  the  Urban  Bus  Retrofit/ 
Rebuild  Program.  The  equipment  is 
provided  by  Tujbodyne  Systems,  Inc. 
(Turbodyne). 

Turbodjme  submitted  to  EPA  a 
notification  of  intent  to  certify 
equipment,  signed  November  14, 1997, 
pursuant  to  the  program  regulations  at 
40  CFR  part  85,  subpart  O.  On  April  19, 
1999.  EPA  published  a  document  in  the 
Federal  Register  that  the  Turbodyne 
notification  had  been  received  and 
made  the  notification  available  for 
public  review  and  comment  for  a  period 
of  45  days  (64  FR  19151).  EPA  has 
completed  its  review  and  the  Director  of 
the  Certification  &  Compliance  Division 
has  determined  that  it  meets  all 
requirements  for  certification. 
Accordingly,  EPA  approves  the 
certification  of  this  equipment  effective 
July  17,  2000. 

The  equipment  consists  of  the  base 
engine  components  used  on  the  25% 
reduction  retrofit/rebuild  kit  certified  by 
the  Detroit  Diesel  Corporation  (DDC), 
components  from  the  25%  retrofit 
catalyst  kit  certified  by  Engine  Control 
Systems,  Ltd.  (ECS)  and  a  TurboPac 
supercharger  system  supplied  by 
Turbodyne  that  supplies  additional  air 
for  combustion  during  engine 
acceleration.  This  Turbodyne  kit  is 
identical  to  the  kit  that  was  certified  by 
the  Detroit  Diesel  Corporation  on  May 
14,  1998  (63  FR  26798)  and  is  applicable 


to  the  same  models,  and  model  year 
engines  as  the  DDC  kit. 

The  kit  is  applicable  to  6V92TA  urban 
bus  engine  models  made  by  Detroit 
Diesel  Corporation  (DDC)  from  model 
years  1979  to  1989  and  equipped  with 
mechanical  unit  injectors  (MUI),  and 
may  be  used  immediately  by  transit 
operators  in  compliance  with  program 
requirements.  The  kit  is  available  in 
three  horsepower  levels  (253,  277,  and 
294). 

EPA  has  determined  that  this 
Turbodyne  kit  complies  with  the  0.10 
gram  per  brake  horsepower-hour  (g/bhp- 
hr)  particulate  matter  (PM)  standard  for 
the  applicable  engines.  EPA  has  not 
determined  that  Turbodyne's 
notification  complies  with  the  life  cycle 
cost  requirements  of  the  program 
regulations  because  no  life  cycle  costs 
were  supplied  with  the  application. 

Today's  Federal  Register  document 
does  not  trigger  any  additional  program 
requirements  for  transit  operators.  The 
0.10  g/bhp-hr  PM  level  has  already  been 
triggered  for  all  engines  covered  by  this 
notification. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Category 
XXIII-A  of  Public  Docket  A-93-42, 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment."  This 
docket  is  located  at  the  address  listed 
below. 

Additional  details  concerning  this 
certification,  the  Turbodyne  kit,  and 
responsibilities  of  transit  operators,  are 
provided  below 

DATES:  Today's  Federal  Register 
document  dated  July  17,  2000,  is  the 
certification  date  for  this  equipment. 
The  0.10  g/bhp-hr  standard  was 
triggered  on  March  14,  1997  (62  FR 
12166)  for  all  engines  covered  by  this 
certification. 

ADDRESSES:  The  Turbodyne  notification 
of  intent  to  certify,  as  well  as  other 
material  specifically  relevant  to  it,  are 
contained  at  the  U.S.  Environmental 
Protection  Agency's  Public  Air  Docket 
A-93-42  (Category  XXIII-A),  Room  M- 
1500,  401  "M"  Street  SW,  Washington, 
DC  20460. 

Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  copving  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Certification  & 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  N.W.  Washington,  D.C.  20460. 
Telephone:  (202)  564-9259.  Email 
Address:  ERB.ANTH0NY@EPA.GOV. 


SUPPLEMENTARY  INFORMATION: 
I.  Description  of  the  Certified  Kit 

The  certified  kit  described  in  today's 
Federal  Register  document,  is  provided 
by  Turbodyne.  It  is  certified  to  the  0.10 
g/bhp-hr  standard.  It  is  not  required  to 
comply  with  the  applicable  life  cycle 
cost  requirements  of  the  program.  No 
cost  data  were  provided  in  the 
notification. 

The  certification  described  in  today's 
document  applies  to  1979  though  1989 
model  year  DDC  6V92TA  engines  that 
are  equipped  with  mechanical  unit 
injectors  (MUI)  and  certified  to  federal 
emissions  standards.  It  does  not  apply 
to  engines  certified  to  California 
emissions  standards.  The  impact  of  this 
decision  on  transit  operators  is 
discussed  in  more  detail  in  the  "Transit 
Operator  Requirements"  section  below. 

The  kit,  described  further  below, 
consists  of  base  engine  components 
used  on  the  25%  reduction  kit  certified 
by  DDC  earlier,  a  catalytic  exhaust 
muffler  supplied  by  Engine  Control 
Systems,  Ltd.  (ECS),  and  a  TurboPac 
supercharger  system  supplied  by 
Turbodyne  Systems,  Inc.  that  supplies 
additional  combustion  air  during 
acceleration.  The  kit  is  available  in  three 
horsepower  (hp)  ratings  (253,  277,  and 
294  hp).  The  kit  being  certified  by 
Turbodyne  is  identical  to  the  kit 
certified  by  DDC  earlier  (63  FR  26798). 

For  retrofit  with  the  Turbod\Tie  kit,  an 
engine  is  rebuilt  in  accordance  with 
standard  DDC  rebuild  procedures,  using 
specified  engine  components.  This 
component  set  essentially  includes  the 
equipment  certified  by  EPA  to  provide 
a  25%  particulate  reduction  on  October 
2. 1995,  at  60  FR  51472.  These 
components  are  provided  in  two 
separate  sets  of  parts.  The  first  set  of 
components  is  comprised  of  newly 
manufactured  parts,  including  a  gasket 
kit,  air  inlet  hose,  cylinder  kits  (piston 
assemblies  and  cylinder  liners)  a  by- 
pass valve  and  a  truck  type  throttle 
delay.  The  second  set  of  components 
includes  ReliabilfT'^  remanufactured 
parts,  including  the  fuel  injectors, 
camshafts,  blower  assembly, 
turbocharger,  and  head  assemblies.  Kit 
usage  is  based  on  engine  rotation 
(righthand  (RH)  or  lefthand  (LH)), 
engine  orientation,  right  bank  cam  gear 
mounting  (bolt  or  nut),  and  engine 
power  output  based  on  injector  size. 
The  only  difference  from  the  previously 
certified  equipment  is  the  inclusion  of 
a  truck-style  throttle  delay,  adjustment 
of  the  throttle  delay  and  injector  timing 
settings  to  improve  driveability. 
Additionally,  the  cylinder  kit 
components  have  been  modified  to 
improve  durability. 
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The  converter  is  the  same  as  the 
catalytic  converter  muffler  certified  by 
DDC  for  the  Urban  Bus  Program  as 
described  in  the  Federal  Register  on 
May  14,  1998  (63  FR  26798).  is  a  direct 
replacement  for  the  original  equipment 
muffler,  and  is  designed  to  fit  the 
specific  bus/engine  combination.  The 
use  of  diesel  fuel  that  has  been  mixed 
with  crankcase  oil  is  prohibited. 

The  third  constituent  of  the  kit 
consists  of  an  electrically  powered 
supercharger  system  which  is  supplied 
by  Turbodyne  Systems,  Inc.  This 
component  set,  referred  to  as  the 
TurboPac''"'^  supplies  additional  intake 
air  during  engine  acceleration  from  low 
engine  speeds.  Turbodyne  states  that  in 
addition  to  decreasing  PM  emissions 
and  visible  smoke  during  engine 
acceleration,  the  supercharger  also 
improves  engine  response  and  vehicle 
driveability  by  reducing  the  fuel 
modulation  during  acceleration.  The 
basic  system  consists  of  a  supercharger 
blower,  a  diverter  valve,  a  boost 
pressure  sensor,  an  electrical  control 
box  and  power  cables,  and  a  throttle 
switch  for  detecting  the  start  of  the 
engine  acceleration  mode.  It  vfill  be 
supplied  in  two  kits.  One  kit  includes 
those  components  conunon  to  all 
installations.  The  second  kit 
accommodates  the  installation 
requirements  of  the  various  engine  and 
vehicle  configurations. 

To  complete  an  engine  rebuild  two  (2) 
base  engine  component  kits,  one  (1) 
converter  muffler  kit,  and  two(2) 
supercharger  kits  are  required.  The 
specific  kits  used  will  depend  on  the 
engine/vehicle  combination. 

There  are  no  differences  in  the  service 
intervals  or  maintenance  practices  for 
the  base  engine  associated  with  the 
installation  of  the  upgrade  kit.  The 
converter/muffler  requires  no  regularly 
scheduled  maintenance,  only  an 
(x:casional  cleaning  if  the  maximum 
back  pressure  of  the  exhaust  system  is 
exceeded.  The  supercharger  does  not 
require  scheduled  maintenance: 
however,  a  visual  inspection  for  air 
leaks  is  recommended  whenever  the 
engine  is  serviced. 

Standard  procedures  as  described  in 
the  service  manual  for  92  Series  engines 
are  to  be  used  when  rebuilding  the  base 
engines  using  the  candidate  equipment. 
No  unique  rebuild  procedures  are 
required. 

Use  of  the  candidate  kit  is  restricted 
to  6V92TA  Detroit  Diesel  Corporation 


engines  manufactured  from  January. 
1979  through  December  1989,  equipped 
with  mechaniced  unit  fuel  injectors 
(MUI),  and  originally  certified  to  meet 
Federal  emission  standards.  The 
required  fuel  is  low  sulfur  (0.05%  max 
by  weight)  diesel  fuel,  either  number  1 
or  number  2. 

All  of  the  testing  presented  for  this 
certification  was  conducted  using 
original  equipment  "OE"  parts,  except 
for  the  converter  muffler  and  the 
TurboPac  components.  EPA  has  no 
assurance  that  engines  rebuilt  using 
parts  that  are  not  "OE"  would  comply 
with  the  0.10  g/bhp-hr  standard. 
Therefore,  use  of  engine  parts  that  are 
not  the  specified  OE  parts  are  not 
covered  by  the  certification  described  in 
today's  Federal  Register  document. 

Pursuant  to  40  CFR  85.1409, 
Turbodyne  will  provide  a  100,000-mile 
defect  warranty  and  a  150,000-mile 
emissions  performance  warranty  for  the 
kit,  and  all  of  its  components. 

EPA's  certification  of  the  Engelhard 
Corporation's  ETX™  kit  (62  FR  12166, 
March  14,  1997)  triggered  the  0.10  g/ 
bhp-hr  standard  for  1979-1989  6V92TA 
MUI  engines.  That  kit  provided  the 
three  power  ratings:  253,  277,  and  294 
hp  that  are  included  in  this  certification. 
Consequently,  the  certification  of  the  kit 
described  in  today's  Federal  Register 
document,  does  not  trigger  the  0.10  g/ 
bhp-hr  standard  for  engines  included  in 
the  certification. 

n.  Bai  kground  and  Ba.si.s  for 

Certification 

In  a  notification  of  intent  to  certify 
equipment,  composed  of  an  initial 
document  signed  November  14,  1997 
and  subsequent  documents,  Turbodyne 
applied  for  certification  of  the  kit  under 
the  Environmental  Protection  Agency's 
(EPA)  Urban  Bus  Retrofit/Rebuild 
Program.  Engines  applicable  to  the 
certified  kit  are  6V92TA  urban  bus 
engine  models  made  by  Detroit  Diesel 
Corporation  (DEKZ)  from  model  years 
1979  to  1989  that  are  equipped  with 
mechanical  unit  injectors  (MUI)  and 
certified  to,  or  rebuilt  to,  comply  with 
federal  emissions  standards.  "The 
certifier's  principal  place  of  business  is: 
Turbodyne  Systems,  Inc.,  6155 
Carpinteria  Avenue,  Carpinteria,  CA 
93013. 

Using  engine  dynamometer  (transient) 
testing  in  accordance  with  the  Federal 
Test  Procedure  for  heavy-duty  diesel 
engines,  Turbodyne  demonstrated 


compliance  with  the  0.10  g/bhp-hr 
particulate  matter  (PM)  emissions 
standard.  This  is  the  same  test  data  that 
was  presented  for  the  DDC  certification 
dated  May  14,  1998  as  referenced 
earlier.  Engine  dynamometer  data, 
showrn  below  in  Table  A,  is  the  basis  for 
the  certification  approval  of  the  kit 
when  used  on  applicable  engines.  The 
emissions  test  data  is  part  of 
Turbodyne's  notification  of  intent  to 
certify,  which  is  available  in  the  public 
docket  located  at  the  above-mentioned 
address.  All  testing  was  conducted 
using  #2  low-sulfur  diesel  fuel. 

Table  A. — Exhaust  Emissions 
Summary 


Gaseous  and 

Particulate 

Test: 

g/bhp-hr 

1989  HDDE 
Standards 

6V92TA  MUI 

wrth 
Turtxxjyne  kit 

HO 

CO  

NOx 

PM  

BSFC^  

1.3 
15.5 
10.7 

0.60 

0.1 

0.4 

9.8 

0.091 

0.464 

Smoke  Test: 

ACCEL  

LUG  

PEAK 

Standards 

20% 

15 

50 

3.3% 

2.5 

4.2 

'  Brake  Specifk:  Fuel  Consumptkw  (BSFC) 
Is  measured  in  units  of  lb/l)hp-hr. 

The  exhaust  emissions  data  presented 
by  Turbodyne  is  from  testing  a  Detroit 
Diesel  Corporation  (DDC)  engine  model 
6V92TA,  in  accordance  with  procedures 
set  forth  at  40  CFR  part  86,  subparts  N 
and  I.  The  engine  model  was  tested  after 
being  equipped  with  the  Turbodyne  kit. 
The  6V92  engine  was  tested  in  one 
horsepower  (hp)  rating:  277hp. 

The  data  of  Table  A  demonstrates  that 
for  the  test  engine,  when  rebuilt  with 
the  kit,  PM  emissions  are  less  than  0.10 
g/bhp-hr,  and  emissions  of  hydrocarbon 
(HC),  carbon  monoxide  (CO),  NOx  and 
smoke  opacity  are  within  applicable 
federal  standards. 

This  action  applies  a  PM  emissions 
level'of  0.10  g/bhp-hr  to  all  1979 
through  1989  DDC  6V92TA  MUI  urban 
bus  engines,  when  properly  equipped 
with  the  Turbodyne  kit  and  when  using 
either  diesel  fuel  #1  or  #2.  Table  B  lists 
the  applicable  engine  models  and 
certification  levels  associated  with  the 
certification  aimounced  in  today's 
Federal  Register 
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Engine  mcxlels 


1979-1989,  DDC  6V92TA  MUl 


Table  B.— Certification  Level  of  Turbodyne  Kit 


Engine  codes 


Certrtication  PM  level 


All  certified  to  meet  federal  emissions  stand-  j  0.10  g/bhp-hr. 
ards.  I 


All  engines  for  which  the  Turbodyne 
kit  is  intended  to  apply  are  expected  to 
meet  the  0.10  g/bhp-hr  PM  standard 
because  the  kit  instructs  the  rebuilder  to 
replace  all  emissions-related  parts 
during  the  rebuild  with  Turbodyne 
specified  parts  included  in  the  kit, 
install  the  converter  muffler  and  install 
the  TurboPac  system.  The  engine-out 
c  missions  level  (upstream  of  the 
catalyst)  is  expected  to  be  predictable 
because  all  emission-related  parts  are 
replaced  using  the  Turbodyne  specified 
emissions-related  parts  and  settings  of 
the  kit.  As  demonstrated  by  the  test 
engine,  the  combination  of  the  specified 
parts,  the  specified  settings  of  the  kit, 
the  converter  muffler  and  the  TurboPac 
system,  result  in  a  PM  level  less  than 
0.10  g/bhp-hr. 

A  ufe  cycle  cost  analysis  is  necessary 
only  for  certification  of  equipment  that 
is  meant  to  trigger  a  program  emissions 
standard.  Certification  of  Engelhard 
Corporation's  ETX^m  kit  triggered  the 
0.10  g/bhp-hr  standard  for  6V92TA  MUI 
engines,  and  made  available  kits  rated  at 
253,  277,  and  294  hp.  The  Turbodyne 
certification  does  not  include  a  cost 
analysis  and  one  is  not  necessary  for 
this  certification.  Turbodyne  states  that 
engines  equipped  with  the  kit  will  have 
no  additional  maintenance  or  service 
requirements. 

ni   Summarv  and  Analysis  of 
C  omments  and  Loncems 

No  comments  were  received  in 
response  to  the  Federal  Register 
document  of  April  19,  1999  (64  FR 
19151).  However,  comments  were 
received  fi-om  five  commenters  on  the 
identical  equipment  which  was  certified 
by  DDC  earlier.  Comments  or  issues  on 
the  earlier  DDC  certification  fell  into  the 
following  general  categories:  (A) 
applicability  of  the  kit;  (B)  description 
of  the  kit;  (C)  testing  demonstration  and 
documentation;  (D)  life  cycle  cost 
analysis;  (E)  warranty;  (F)  durabihty, 
and  (G)  in-use  experience.  All 
correspondence,  comments,  and  other 
documentation  are  located  in  the  public 
docket  at  the  address  above.  Interested 
parties  may  wish  to  review  these 
comments  which  are  located  in  the 
Public  Air  Docket  A-93-42  (Category' 
XX-A)  at  the  address  listed  earlier  in 
this  document  as  they  would  also  be 
relevant  to  the  Turbodyne  certification 
discussed  herein  due  to  the  fact  that  the 


equipment  being  certified  is  identical. 
The  comments  were  sununarized  in  the 
Federal  Register  Document  that  was 
published  on  May  14,  1998  announcing 
DDC's  certification  of  identical 
equipment. 

rV.  CertificatioD 

The  Agency  has  reviewed  the 
notification  of  intent  to  certify  and  other 
information  provided  by  Tvirbodyne, 
and  finds  that  the  Turbodyne  kit 
described  herein: 

(1)  complies  with  the  particulate 
matter  exhaust  emissions  standard  of 
0.10  g/bhp-hr,  without  causing  the 
applicable  engine  families  to  exceed 
other  exhaust  emissions  standards; 

(2)  will  not  cause  an  unreasonable 
risk  to  the  public  health,  welfare,  or 
safety; 

(3)  will  not  result  iq  any  additional 
range  of  parameter  adjustability;  and,  (4) 
meets  other  requirements  necessary  for 
certification  under  the  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (40  CFR 
85.1401  through  85.1415). 

Therefore,  today's  Federal  Register 
document  aimoimces  certification  of  the 
above-described  Turbodyne  kit  for  use 
in  the  urban  bus  retrofit/rebuild 
program  as  discussed  below  in  section 
V. 

V.  Transit  Operator  Responsibilities 

Today's  Federal  Register  document 
aimounces  certification  of  the  above- 
described  Tiu-bodyne  kit,  when  properly 
applied,  as  meeting  the  0.10  g/bhp-hr 
particulate  matter  standard  of  the  Urban 
Bus  Retrofit/Rebuild  Program. 

In  a  Federal  Register  document  dated 
March  14,  1997  (62  FR  12166),  EPA 
announced  certification  of  a  retrofit/ 
rebuild  kit  produced  by  the  Engelhard 
Corporation  (the  ETX™  kit).  That 
certification  means  that  urban  bus 
operators  using  compliance  program  1 
must  use  equipment  certified  to  the  0.10 
g/bhp-hr  standard  when  rebuilding  or 
replacing  applicable  1979  through  1989 
model  year  DDC  6V92TA  MUI  model 
engines  after  September  14,  1997.  The 
certified  Turbodyne  equipment 
described  in  today's  dociunent  may  be 
used  by  operators  in  compliance  with 
the  0.10  g/bhp-hr  standard.  Operators 
using  compliance  program  2  having 
applicable  engines  may  use  the  certified 
Turbodyne  kit  and  claim  the 


certification  PM  level  from  Table  B 
above,  when  calculating  their  Fleet 
Level  Attained  (FLA).  Under  program  2, 
an  operator  must  use  sufficient  certified 
equipment  so  that  its  actual  fleet 
emission  level  complies  with  the  target 
level  for  its  fleet. 

As  mentioned  above,  certification  of 
the  Engelhard  ETX^m  kit  triggered  the 
0.10  g/bhp-hr  standard  for  applicable 
1979—1989  6V92TA  MUI  engines.  That 
kit  provides  three  power  ratings:  253, 
277,  and  294  horsepower.  Turbodyne 
will  offer  this  kit  in  these  three  power 
ratings  as  well:  253.  277,  and  294hp. 

The  kit  discussed  in  today's  Federal 
Register  document  is  not  applicable  to 
urban  bus  engines  certified  to  meet 
California  emission  standards. 
Additionally,  the  0.10  g/bhp-hr  PM 
standard  is  not  triggered  for  engines 
certified  to  meet  California  emission 
standards.  Operators  of  such  urban 
buses,  who  choose  to  comply  with 
program  1 ,  are  not  required  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
PM  standard  until  the  standard  has  been 
triggered  for  such  engines.  Operators  of 
urban  buses  having  engines  certified  to 
meet  California  emission  standards,  and 
who  choose  to  comply  with  program  2, 
may  not  use  the  kit  described  in  today's 
document  to  meet  program 
requirements. 

As  stated  in  the  program  regulations 
(40  CFR  85.1401  through  85.1415). 
operators  must,  beginning  January  1 , 
1995,  maintain  records  for  each  engine 
in  their  fleet  to  demonstrate  that  they 
are  in  compliance  with  the  requirements 
of  the  Urban  Bus  Retrofit/Rebuild 
Program.  These  records  include 
purchase  records,  receipts,  and  part 
numbers  for  the  parts  and  components 
used  in  the  rebuilding  of  urban  bus 
engines. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  00-18023  Filed  7-14-00:  8:45  am] 
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AGENCY 
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Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  or  Supertund.  Section 
311(b)(9KA).  CERCLA  Section  311(b){3) 

Announcement  of  Competition  for 
EPA  s  Brownflelds  Job  Training  and 
Development  Demonstration  Pilots" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Environmental  Protection 
Agency  will  begin  accepting 
applications  for  Brownfields  Job 
Training  and  Development 
Demonstration  Pilots  through  October 
16,  2000.  The  application  period  will 
close  October  16,  2000  and  the  Agency 
intends  to  competitively  select  ten 
Pilots  by  December  2000.  All  hmding 
will  be  contingent  upon  availability  of 
appropriated  funds. 
DATES:  This  action  is  effective  July  17, 
2000.  All  proposals  must  be  received  by 
October  16.  2000. 

ADDRESSES:  Interested  applicants  must 
submit  a  response  to  the  Brownfields 
Job  Training  and  Development 
Demonstration  Pilot  Guidelines.  Job 
training  guidelines  can  be  obtained  via 
the  Internet:  http://www.epa.gov/ 
brownfields/.  or  by  calling  the 
Superfund  Hotline  at  1-800-424-9346 
(TDD  for  the  hearing  impaired  at  1-800- 
553-7672). 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response,  Myra  Blakely, 
Outreach  and  Special  Projects  Staff, 
(202)  260-^527  or  Doris  Thompson  at 
(202) 260-4483 

SUPPLEMENTARY  INFORMATION:  The 
Brownfields  Job  Training  and 
Development  Demonstration  Pilots  will 
each  be  funded  up  to  $200,000  over 
two-years.  These  funds  are  to  be  used  to 
bring  together  community  groups,  job 
training  organizations,  employers, 
investors,  lenders,  developers,  and  other 
affected  parties  to  address  the  issue  of 
providing  training  for  residents  in 
communities  impacted  by  brownfields. 
The  goals  of  the  pilots  are  to  facilitate 
cleanup  of  brownfields  sites 
contaminated  with  hazardous 
substances  and  prepare  the  trainees  for 
futiire  employment  in  the 
environmental  field.  The  pilot  projects 
must  prepare  trainees  in  activities  that 
can  be  usefully  applied  to  a  cleanup 
employing  an  alternative  or  innovative 
technology. 


EPA  expects  to  select  approximately 
10  Brownfields  Enviroiunental  Job 
Training  and  Development  pilots  by  the 
end  of  December  2000.  Pilot  applicants 
must  be  located  within  or  near  one  of 
the  362  pre-2001  brownfields 
assessment  pilot  communities.  Colleges, 
universities,  non-profit  training  centers, 
community-based  job  training 
organizations,  states,  cities,  towns, 
counties,  U.S.  Territories,  and  Federally 
recognized  Indian  Tribes  are  eligible  to 
apply  for  funds.  EPA  welcomes  and 
encourages  applications  fix)m  coalitions 
of  such  entities,  but  a  single  eligible 
entity  must  be  identified  as  the  legal 
recipient.  Entities  with  experience  in 
providing  enviroiunental  job  training 
and  placement  programs  are  invited  to 
apply.  The  deadline  for  applications  is 
October  16.  2000. 

EPA's  Brownfields  Initiative  is  an 
organized  commitment  to  help 
communities  revitalize  abandoned 
contaminated  properties,  and  to  thereby 
eliminate  potential  health  risks  and 
restore  economic  vitality  to  areas  where 
these  properties  exist.  EPA  defines 
brownfields  as  abandoned,  idled  or 
imder-used  industrial  and  commercial 
facilities  where  expansion  or 
redevelopment  is  complicated  by  real  or 
perceived  enviroiunental 
contamination. 

Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule  "  as  defined  by  5  U.S.C. 
804(2). 

Dated:  July  10,  2000. 
Barbara  Bassuener, 

Acting  Director,  Outreach  and  Special 
Projects  Staff.  Office  of  Solid  Waste  and 
Emergency  Response. 
(FR  Doc.  00-1802.5  Filed  7-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6837-3] 

Focus  Group  Meeting  on  Draft 
Reference  Guide  tor  Public 
Participation  in  Permitting  Programs 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  is  drafting  a  Reference  Guide 
(Guide)  of  the  requirements  and 
recommended  best  practices  in  public 
participation  for  use  by  states 
authorized  to  implement  the  air,  water, 
and  waste  permitting  programs.  The 
purpose  of  this  focus  group  meeting  is 
to  exchange  information  on  the 
development  and  content  of  the  Guide 
and  to  seek  feedback  with  the  expected 
outcomes  of  refining  the  Guide  and  the 
methods  for  distributing  it.  Comments 
and  questions  from  the  general  public 
will  also  be  discussed  at  this  meeting. 
The  authority  to  issue  this  notice  is  in 
the  EPA  Policy  on  Public  Participation, 
published  on  January  19,  1981  at  46  FR 
5736. 

DATES:  The  meeting  date  is  Tuesday, 
August  1,  2000  at  the  Houston 
Laboratory.  To  accommodate  the  wide 
range  of  schedules  from  all  interested 
parties,  two  sessions  will  be  held.  The 
first  session  will  be  from  2:00  p.m.  to 
5:00  p.m.,  and  then  7:00  p.m.  to  10:00 
p.m  (CST). 

ADDRESSES:  Environmental  Protection 
Agency  Laboratory,  10625  Fallstone  Rd., 
Houston.  Texas  77099.  phone,  281-983- 
2100. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Nicholas,  U.S.  EPA,  1200 
Pennsylvania  Avenue  NW  (5103) 
Washington  DC  20460,  phone:  (202) 
260-4512,  facsimile:  (202)  401-1496  or 
email:  nicholas.david@epa.gov 
SUPPLEMENTARY  INFORMATION:  The  Guide 
describes  the  current  public 
participation  requirements  within  the 
EPA  programs  and  discusses  how  all 
permitting  programs  can  effectively 
inform  and  involve  the  public  during 
the  permitting  process.  This  document 
has  undergone  significant  review  by 
EPA's  media  program  offices  as  well  as 
the  Environmental  Coimcil  of  States 
(ECOS)  and  the  National  Environmental 
Justice  Advisory  Council  (NEJAC).  In 
addition,  a  focus  group  meeting  was 
held  in  Washington  DC  on  June  26,  and 
was  attended  by  a  number  of 
associations  with  permitting  expertise, 
environmental  groups,  and  industry. 
The  purpose  of  these  focus  group 
meetings  is  to  obtain  comments  on  what 
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information  needs  to  be  in  the  Guide  in 
order  for  it  to  be  a  valuable  resource. 
While  the  Guide  will  be  available  to  the 
public  and  to  regulated  entities,  the 
primary  audience  for  the  Guide  is  the 
regulating  community,  specifically  the 
states  and  tribes  that  are  authorized  to 
implement  these  programs.  To  prepare 
for  the  upcoming  meeting  participants 
should  focus  their  review  and 
comments  around  these  questions: 

(1)  Are  the  events,  processes,  and/or 
milestones  that  occur  in  the  permitting 
process  that  currently  provide 
meaningful  public  involvement 
accurately  described  in  the  Guide? 

(2)  Are  there  any  lessons  you  have 
learned  in  the  permitting  process  that 
lend  themselves  to  developing  a 
comprehensive  effective  strategy  for 
community  involvement  (milestones, 
steps,  key  principles/actions)? 

(3)  Are  there  any  potential  regulatory 
gaps  in  existing  public  participation 
activities? 

As  a  point  of  clarification,  this  public 
participation  Guide  does  not  address 
Title  VI  issues.  It  is  important  to  note 
■  hat  while  EPA's  Office  of  Civil  Rights 
plans  to  hold  a  public  listening  session 
to  receive  comments  on  the  new  Title  VI 
I  luidance  document  in  Dallas,  Texas, 
ihese  are  separate  EPA  initiatives. 
Again,  the  Guide  that  will  be  discussed 
at  the  August  1  meeting  will  only 
address  public  participation  activities 
within  the  context  of  EPA's  existing 
permitting  regulations. 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
(  onference  room,  should  contact  EPA  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  7,  2000. 

Timothy  Fields,  )r.. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

[FR  Doc.  00-18027  Filed  7-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I PRL- -6837-7] 

Science  Advisory  Board:  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  two  meetings 
of  Committees  of  the  US  EPA  Science 
Advisory  Board  on  the  dates  and  times 
noted  below.  All  times  noted  are  Eastern 
Daylight  Time.  All  meetings  are  open  to 


the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

1.  Radiation  Advisory  Committee  (RAG) 
Teleconference — August  1,  2000 

The  Science  Advisory  Board's  (SAB) 
Radiation  Advisory  Committee  (RAG) 
will  conduct  a  public  teleconference 
meeting  on  Tuesday,  August  1,  2000, 
between  the  hours  of  11:00  a.m.-2:00 
p.m  (Eastern  Daylight  Time).  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 
6013  in  the  Ariel  Rios  Building  North, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004  (adjacent  to  the 
escalator  to  the  Federal  Triangle  Metro 
Station  on  12th  Street  NW).  The  public 
is  welcome  to  attend  the  meeting  in 
person  or  through  a  telephonic  link,  to 
the  extent  that  lines  are  available  (phone 
lines  will  be  very  limited).  Additional 
instructions  about  how  to  participate  in 
the  conference  call  can  be  obtained  by 
calling  Ms.  Diana  Pozim  at  (202)  564^ 
4544,  or  via  e-mail  at: 
pozun.diana@epa.govhy  Thursday,  July 
27,  2000. 

Purpose  of  the  Meeting — At  this 
meeting  the  RAG  plans  to  review  and 
recap  the  EPA's  response  to  the 
Committee's  Low  Activity  Mixed  Waste 
Advisory  (EPA-SAB-RAC-ADV-99- 
006),  receive  a  brief  overview 
presentation  on  a  Multi-Agency 
Radiation  Laboratory  Analytical 
Protocols  (MARLAP)  Manual  by  the 
Office  of  Radiation  and  Indoor  Air  (SAB 
Project  00-22),  and  tentatively  have  a 
discussion  on  RAG  FY2001  self-initiated 
projects  and  other  Agency  proposed 
FY2001  projects. 

Availability  of  Review  Materials: 
Single  copies  of  the  EPA  response  to  the 
RAC's  Low  Activity  Mixed  Waste 
Advisory  (EPA-SAB-RAG-ADV-99- 
006)  USEPA  are  available  from  Ms. 
Diana  Pozim,  Radiation  Advisory 
Committee,  Science  Advisory  Board 
(1400A),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
Ms.  Pozun  can  also  be  reached  by 
telephone  at  (202)  564-4544,  fax  at  (202) 
501-0582,  ore-mail: 
pozun.diana@epa.gov.  The  Committee's 
report  (EPA-SAB-RAC-ADV-99-006) 
is  available  on  the  SAB  Website 
{www.epa.gov/sab)  under  the  Reports 
heading.  An  electronic  copy  of  the 
overview  of  MARLAP  is  available  at  the 
website  address:  http://www.epa.gov/ 


radiation/marlap/  by  clicking  on  the 
underlined  hotlink  titled  "Introduction 
to  MARLAP". 

For  Further  Information:  Members  of  the 
public  desiring  additional  information 
about  the  meeting  should  contact  Ms. 
Melanie  Medina-Metzger,  Designated 
Federal  Officer,  Radiation  Advisory 
Committee,  Science  Advisory  Boarid 
(1400A),  Suite  6450,  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone/voice  mail  at  (202) 
564-5987;  fax  at  (202)  501-0582;  or  via 
e-mail  at  medina- 

metzgerjnelanie@epa.gov.  A  copy  of  the 
draft  agenda  is  available  from  Ms.  Diana 
Pozim  at  (202)  564-4544  or  by  FAX  at 
(202)  501-0582  or  via  e-mail  at 
pozun.diana@epa.gov.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  (in  Room 
6013  only)  must  contact  Ms.  Medina- 
Metzger  in  writing  (by  letter  or  by  fax — 
see  previously  stated  information)  no 
later  than  12  noon  Eastern  Standard 
Time,  Friday,  July  28,  2000  in  order  to 
be  included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization;  15 
minutes  total.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  and  the 
organization  (if  any)  that  they  will 
represent.  Please  note:  If  we  receive 
more  requests  than  we  can 
accommodate,  time  of  receipt  of  the 
materials  at  the  office  will  determine 
priority,  with  the  first  three  requests 
granted  time  (additional  requests  may 
be  granted  to  the  extent  that  time  is 
available,  as  determined  by  the  RAG 
Chair  at  the  time  of  the  meeting).  All 
others  will  have  to  provide  written 
comments.  Written  comments  of  any 
length  may  be  submitted  to  Ms.  Medina- 
Metzger  at  any  time  imtil  the  date  of  the 
meeting. 

2.  Drinking  Water  Committee  (DWC) 
Meeting — August  8-9,  2000 

The  Drinking  Water  Committee  of  the 
US  EPA  Science  Advisory  Board  (SAB), 
will  meet  on  August  8  and  9,  2000  in 
Room  1 20/1 26  of  the  Andrew  W. 
Breidenbach  Environmental  Research 
Center,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268;  telephone 
(513)  569-7772.  The  meeting  will  begin 
at  9:00  a.m.  on  August  8  and  adjourn  no 
later  than  3:00  p.m.  on  August  9,  2000. 

Purpose  of  the  Meeting— The  Drinking 
Water  Committee  will  conduct  a  review 
of  EPA's  draft  research  plan  in  support 
of  the  Safe  Drinking  Water  Act's 
Candidate  Contaminant  Listing  (CCL) 
program.  The  Committee  will  also 
complete  its  deliberations  on  the  EPA 
proposed  arsenic  drinking  water 
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regulation  and  discuss  possible 
interactions  it  might  have  with  the 
Agency  on  the  pending  Microbial/ 
Disinfection  Byproduct  Stage  2  rule- 
making proposal. 

Background — (a)  Research  Plan' for 
Candidate  Contaminant  Listing  (CCL) — 
The  Safe  Drinking  Water  Act  (SDWA), 
as  amended  in  1996,  requires  the  EPA 
to  establish  a  list  of  unregulated 
microbiological  and  chemical 
contaminants  to  aid  in  priority  setting 
for  the  Agency's  drinking  water 
program.  A  new  list  must  be  published 
every  five  years.  The  first  Contaminant 
Candidate  List  (CCLl)  was  first 
proposed  by  EPA  in  1997  and  was  then 
finalized  in  1998,  following  extensive 
consultation  with  stakeholders. 

The  Agency  must  select  five  or  more 
contaminants  from  the  CCLl  and 
determine,  by  August  2001,  whether 
they  should  be  regulated.  To  support 
these  decisions,  the  Agency  will  have  to 
evaluate  when  and  where  these 
contaminants  occur,  the  extent  of 
exposure  and  risk  to  public  health,  and 
determine  if  cost  effective  control 
methods  are  available. 

EPA  has  sorted  CCLl  contaminants 
into  categories  depending  upon  whether 
they  need  additional  research  (Research 
or  Occurrence  Priorities  categories)  or 
have  sufficient  data  for  the  evaluation  of 
exposure  and  risk  to  public  health,  and 
therefore  enough  data  to  support  a 
drinking  water  standard  (Regulatory 
Determination  Priorities  category).  The 
contaminants  considered  for  selection 
and  regulatory  determination  by  August 
2001  will  be  drawn  from  the  Regulatory 
Determination  category  and  are  not 
duplicated  under  the  Research  or 
Occxurence  Priorities  categories. 

A  Research  Plan  has  been  prepared  to 
describe  the  nature,  timing  and  priority 
of  research  needed  in  order  to  meet  the 
CCL  research  information  needs  of  the 
Agency.  The  plan  focuses  on 
contaminants  that  are  on  CCLl . 
Nevertheless,  it  is  important  for  some 
research  to  be  conducted  on  emerging 
pathogens  and  chemicals  to  ensure  that 
any  future  CCL  includes  contaminants 
that  are  of  potential  public  health 
concern.  The  SAB  has  been  asked  to 
review  this  plan. 

(b)  Proposed  Arsenic  Drinking  Water 
Standard — The  DWC  met  from  June  5- 
7,  2000  to  discuss  various  elements  of 
the  proposed  EPA  proposal  for  an 
arsenic  drinking  water  standard  (for 
further  information,  see  65  FR  30589- 
30590).  The  charge  questions  were 
discussed  by  panelists  and  a  number  of 
conclusions  reached  on  responses.  The 
report  to  EPA  is  now  being  drafted  to 
convey  the  SAB's  advice  on  the  arsenic 
proposal.  The  discussion  at  the  August 


8-9,  2000  DWC  meeting  will  focus  on, 
and  reach  closure  on,  any  remaining 
issues  that  are  identified  as  the 
Conunittee  reviews  and  comments  on  its 
draft  report  to  the  Administrator. 

Charge  to  the  Committee — (a)  CCL — 
EPA  asks  whether:  (i)  It  considered  the 
appropriate  existing  information  about 
CCL  contaminants  in  formulating  the 
Plan;  (ii)  it  identified  the  key  science 
questions;  (iii)  they  identified 
appropriate  research  by  subject  and 
scope  to  address  the  identified  science 
questions;  (iv)  the  relative  priorities  and 
timetable  proposed  for  the  planned 
research  are  appropriate:  and  (v)  the 
process  used  to  identify  data  gaps  and 
prioritize  research  needs  is  sound. 

(b)  Arsenic — Questions  asked  of  the 
DWC  for  the  June  arsenic  review 
included:  (i)  Concentration  on  inorganic 
arsenic  as  principal  form  causing  health 
effects — Does  the  SAB  have  perspectives 
on  this  issue  that  it  believes  EPA  should 
consider  in  developing  its  risk 
assessment? 

(ii)  Implications  of  natural  arsenic 
exposing  through  food — Does  SAB  agree 
with  the  implied  NRC  perspective  that 
relative  source  contribution  of  food 
should  be  taken  into  consideration  in 
the  setting  of  the  drinking  water 
standard  and  how  might  we  consider 
this  and  communicate  it  to  the  public? 

(iii)  Accounting  for  Cardiovascular 
Health  End  Point — Is  precautionary 
advice  on  use  of  low-arsenic  water  in 
preparation  of  infant  formula 
appropriate  given  the  available 
information? 

(iv)  Decision  tree  for  waste  disposal 
options  for  arsenic  treatment  brines  and 
spent  media — Based  upon  a  review  of 
the  submitted  materials,  does  the  SAB 
believe  that  the  EPA  produced  an 
accurate  projection  of  the  likely  disposal 
options  for  arsenic  residuals  and  the 
distribution  of  these  options  by 
treatment  type?  What  are  the  SAB's 
views  on  the  advantages  and  the 
limitations  of  the  various  waste  disposal 
options?  What  effect,  if  any,  would  the 
SAB's  analysis  of  these  advantages  and 
limitations  have  on  the  probabilities 
assigned?  What  are  the  SAB's  views  on 
which  options  will  be  more  likely  used 
by  small  systems  (less  than  10,000 
people),  and  which  will  be  more  likely 
used  by  larger  ones? 

(v)  Decision  tree  for  ground  water 
treatment  technologies — Does  the  SAB 
agree  with  the  principal  "branches"  of 
EPA's  decision  tree  described  in  the 
submitted  documents  and  the  likelihood 
that  these  options  will  be  used  for 
systems  of  various  sizes  with  various 
source  water  characteristics?  What 
views  does  the  SAB  have  on  EPA's 
description  of  the  advantages  and 


limitations  of  these  treatment 
technologies?  Would  the  SAB's  views 
on  these  advantages  and  limitations 
affect  the  probabilities  assigned? 

Availability  of  Review  Materials — 
Additional  information  on  the  materials 
provided  to  the  Committee  for  its 
arsenic  review  can  be  obtained  by 
contacting  Ms.  Irene  Dooley,  US  EPA 
Office  of  Water  by  telephone  at  (202) 
260-9531  or  by  e-mail  at 
dooley.irene@epa.gov.  Additional 
information  on  the  materials  provided 
to  the  Committee  for  its  CCL  Research 
Plan  review  can  be  obtained  by 
contacting  Dr.  Robert  Clark,  US  EPA, 
National  Risk  Management  Research 
Laboratory,  Cincinnati,  OH  by  telephone 
at  (513)  569-7201  or  by  e-mail  at 
dark .  robertm@epa  .gov. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact 
Thomas  O.  Miller,  Designated  Federal 
Officer,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4558;  FAX  (202)  501-0582;  or 
via  e-m6ul  at  miller.tom@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Miller  no  later  than 
noon  Eastern  Time  on  August  2.  2000. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Boeud  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
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comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY1999  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-^533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  July  10,  2000. 
lohn  R.  Fowle,  III, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  00-18028  Filed  7-14-00;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

fcGENCY  HOLDING  THE  MEETING:  Equal 
!  ',;:[  !■  \  n.":!'  Upportunity  Coirunission. 
DATE  AND  TIME:  Thursday,  July  27,  2000 
:  t  2  p.m.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth 
t  loor  of  the  EEOC  Office  Building,  1801 
L  ■  Street,  NW,  Washington,  DC  20507. 
STATUS:  The  meeting  will  be  open  to  the 
i.  iiblic. 
MATTERS  TO  BE  CONSIDERED:  Open 

The  10th  Anniversary  of  the 
Americans  with  Disabilities  Act:  EEOC's 
Past  Accomplishments  and  Future 
Trends. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 


(voice)  and  (202)  663-4074  (TTD)  at  any  time 

for  informat^-^r;  '^r  thi><:r  •-pf.o*:';c;c 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M,  Hart,  Executive  Officer  on 
(202) 663-4070. 

This  Notice  Issued:  July  13,  2000. 
Frances  M,  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  00-18084  Filed  7-13-00;  11:19  am] 
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FEDERAL  TRADE  COMMISSION 
[FTC  File  No   P974405] 

Joint  FCC/FTC  Policy  Statement  for  tne 
Advertising  of  Dial-Around  and  Other 
Long-Distance  Services  to  Consumers 

AGENCIES:  Federal  Communications 
Commission  and  Federal  Trade 
Commission. 

ACTION:  Notice  of  issuance  of  joint 
policy  statement, 

SUMMARY:  This  document  was  issued  by 
the  Federal  Communications 
Commission  and  the  Federal  Trade 
Commission  to  jointly  address  questions 
raised  by  the  proliferation  of 
advertisements  for  dial-around 
numbers,  long-distance  calling  plans, 
and  other  new  telecommunications 
services,  as  well  as  to  address  an 
increase  in  the  number  of  complaints 
regarding  how  these  services  are 
promoted  and  how  the  principles  of 
truthful  advertising  apply  in  Uiis 
dynamic  marketplace.  Commissioner 
Furchtgott-Roth  of  the  FCC  dissented 
and  issued  a  separate  statement 
available  from  the  FCC. 
DATES:  Adopted  by  the  FCC  on  Februarv 
29,  2000.  Adopted  by  the  FTC  on 
February  23,  2000,  Jointly  released  on 
March  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emmitt  Carlton,  Assistant  Chief, 
Telecommunications  Consumers 
Division,  Enforcement  Bureau,  Federal 
Communications  Commission,  (202) 
418-7320,  or  Lesley  Fair,  Attorney, 
Division  of  Advertising  Practices, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  (202)  326-3081. 
This  document  is  available  fi-om  the 
FTC's  web  site  at  http://www.ftc.gov/ 
bcp/ menu-call. htm  or  you  may  call  the 
FTC's  Consimier  Response  Center  at 
(877)  FTC-HELP.  This  document  is 
available  from  the  FCC's  website  at 
h  ttp  .//www. fcc.gov/Burea  us/ 
Enforcement/Orders/2000/fcc00072.doc 
or  you  may  visit  the  Reference 


Information  Center  at  the  FCC's 
headquarters  located  at  445  12th  Street, 
SW.,  Room  CY-A257,  Washington,  DC 
20554,  The  FCC  reference  center  is  open 
to  the  public  Monday  from  9:45  a.m. 
until  4:30  p.m.  and  Tuesday  through 
Friday  from  9:00  a.m.  until  4:30  p.m. 
You  may  also  reach  the  reference  center 
at  (202)  418-0270.  As  an  alternative, 
information  that  is  routinely  available  to 
the  public  can  be  obtained  from 
International  Transcription  Services 
(ITS),  a  private  government  contractor. 
ITS  has  an  office  at  the  FCC's 
Washington,  DC  location  and  can  be 
reached  directly  at  (202)  857-3800. 
SUPPLEMENTARY  INFORMATION: 

Policy  Statement 

I.  Introduction 

1 .  In  recent  years  there  has  been  an 
■xplosion  in  competition  and 

iimovation  in  the  telecommunications 
industry.  Long-distance  customers  have 
reaped  substantial  benefits  in  the  form 
of  greater  choice  in  deciding  which 
carrier  to  use  and  a  greater  diversity  in 
the  prices  charged  for  those  calls.  For 
example,  dial-around  (or  "10-10") 
numbers  allow  consumers  to  bypass  or 
"dial-aroimd"  their  chosen  long- 
distance carrier  to  get  a  better  rate  in 
certain  circumstances.  Consumers  also 
can  opt  for  calling  plans  that  offer  a 
fixed  per-minute  rate  during  certain 
hours  or  on  particular  days. 

2.  Numerous  carriers,  both  large  and 
small,  promote  their  services  through 
national  television,  print,  and  direct 
mail  advertising  campaigns.  Because  no 
one  plan  is  right  for  everyone, 
advertising  plays  a  critical  role  in 
informing  consumers  about  the  myriad 
choices  in  long-distance  calling  and,  in 
the  case  of  dial-around  services, 
advertising  is  generally  the  only  source 
of  information  consumers  typically  have 
before  incurring  charges.  With  accurate 
information,  consumers  benefit  fi-om 
being  able  to  choose  the  particular 
carrier  that  meets  their  long-distance 
calling  needs  at  the  most  economical 
price.  However,  if  consumers  are 
deceived  by  the  advertising  claims,  they 
cannot  make  informed  purchasing 
decisions  and  ultimately  the  grovvth  of 
competition  in  the  long-distance  market 
will  be  stifled. 

3.  The  proliferation  of  advertisements 
for  dial-around  numbers,  long-distance 
calling  plans,  and  other  new 
telecommunications  services,  as  well  as 
an  increase  in  the  number  of  complaints 
regarding  how  these  services  are 
promoted,  have  raised  questions  about 
how  the  principles  of  truthful 
advertising  apply  in  this  dynamic 
marketplace.  To  address  these  questions 
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the  Federal  Trade  Commission  and  the 
Federal  Communications  Commission 
issue  this  Joint  Policy  Statement. 

4.  Section  201(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  conunon 
carriers'  "practices  *   *   *  for  and  in 
connection  with  *   *   *  communications 
service,  shall  be  just  and  reasonable, 
and  any  such  *   *   *  practice  *   *   *  that 
is  unjust  or  unreasonable  is  hereby 
declared  to  be  unlawful  *   *   *.  "  '  The 
FCC  has  found  that  unfair  and  deceptive 
marketing  practices  by  common  carriers 
constitute  unjust  and  unreasonable 
practices  under  section  201(b). ^ 
Principles  of  truth-in-advertising  law 
developed  by  the  FTC  under  section  5 
of  the  FTC  Act  ^  provide  helpful 
guidance  to  carriers  regarding  how  to 
comply  with  section  201(b)  of  the 
Communications  Act  in  this  context. 

5.  The  FTC's  truth-in-advertising  law 
can  be  boiled  down  to  two  common- 
sense  propositions:  (1)  Advertising  must 
be  truthful  and  not  misleading;  and  (2) 
before  disseminating  an  ad,  advertisers 
must  have  adequate  substantiation  for 
all  objective  product  claims. ''  A 
deceptive  ad  is  one  that  contains  a 
misrepresentation  or  omission  that  is 
likely  to  mislead  consumers  acting 
reasonably  under  the  circumstances 
about  a  material  fact.^  Material  facts  are 
those  that  are  important  to  a  consumer's 
decision  to  buy  or  use  a  product. 
Information  pertaining  to  the  central 
characteristics  of  the  product  or  service 
is  presumed  material.  The  cost  of  a 


'47U.S.C.  201(b). 

2  Business  Discount  Plan.  Inc.,  14  FCC  Red  340. 
355-358  (1998);  AT&T  Corp..  71  RR2d  775  (1992). 

'  15  U.S.C.  45.  Section  5  declares  unlawful 
"unfair  or  deceptive  acts  or  practices  in  or  affecting 
commerce. 

••  These  principles  are  articulated  in  the  FTCs 
Deception  Policy  Statement  and  Advertising 
Substantiation  Policy  Statement.  See  generally 
Federal  Trade  Commission  Policy  Statement  on 
Deception,  appended  to  Cliffdale  Associates,  Inc., 

103  F.T.C.  110.  174  et  seq.  (1984)  ("Deception 
Statement");  Advertising  Substantiation  Policy 
Statement,  appended  to  Thompson  Medical  Co., 

104  F.T.C,  648,  839  (1984).  aff d,  791  F.2d  189  (DC. 
Cir.  1986),  cert,  denied,  479  U.S. 1086  (1987).  The 
FTC  also  has  authority  to  challenge  unfair  trade 
practices.  An  unfair  practice  is  one  that  causes  or 
is  likely  to  cause  substantial  injury  to  consumers 
which  is  not  reasonably  avoidable  by  consumers 
themselves  and  not  outweighed  by  countervailing 
benefits  to  consumers  or  competition.  15  U.S.C. 
45(n).  The  majority  of  FTC  advertising  cases  are 
brought  pursuant  to  the  FTC's  deception  authority. 

'The  FCC  has  taken  a  similar  approach  under 
section  201(b)  of  the  Communications  Act:  "BDP 
knew,  or  should  have  known,  that  customers  acting 
reasonably  under  the  circumstances  would  be 
misled  and  confused  by  misrepresentations 
regarding  the  material  issue  of  BDP's  identity,  and 
that  customers  would  rely  on  such 
misrepresentations  to  their  detriment."  Business 
Discount  Plan,  14  FCC  Red  at  356. 


product  or  service  is  an  excunple  of  an 
attribute  presumed  material. ^ 

6.  Advertisers  are  responsible  for 
substantiating  all  objective  express  and 
implied  claims  that  an  ad  conveys  to 
reasonable  consumers,  regardless  of 
whether  the  advertiser  intended  to 
convey  those  claims.  In  determining  the 
claims  that  an  ad  conveys,  the  FTC 
looks  to  the  "net  impression"  conveyed 
to  consumers — often  described  as  "the 
entire  mosaic,  rather  than  each  tile 
separately."  ^  Even  if  the  wording  of  an 
ad  may  be  literally  truthful,  the  net 
impression  conveyed  to  consumers  may 
still  be  misleading.  The  entire 
advertisement,  transaction  or  course  of 
dealing  will  be  considered.  The  issue  is 
whether  the  act  or  practice  is  likely  to 
mislead,  rather  than  whether  it  causes 
actual  deception. 

7.  An  ad  may  be  deceptive  by 
omission.  For  example,  an  ad  may  be 
deceptive  if  it  fails  to  disclose  qualifying 
information  that,  in  light  of  the 
representations  made,  would  be 
necessary  to  prevent  consimiers  from 
being  misled.  The  failure  to  disclose  is 
examined  in  light  of  expectations  and 
understandings  of  the  typical  buyer 
regarding  the  claims  made.^ 

8.  In  many  circumstances,  reasonable 
consumers  do  not  read  the  entirety  of  an 
ad  or  are  directed  away  from  the 
importance  of  the  qualifying  phrase  by 
the  acts  or  statements  of  the  seller. 
Depending  on  the  circumstances, 
acciu'ate  information  in  the  text  may  not 
remedy  a  misleading  impression  created 
by  a  headline  because  reasonable 
consumers  may  glance  only  at  the 
headline.  Written  disclosures  in  fine 
print  may  be  insufficient  to  correct  a 
misleading  impression.  Legalistic 
disclaimers  too  complex  for  consumers 
to  understand  may  not  cure  otherwise 
deceptive  messages  or  practices. 
Qualifying  disclosures  must  be  legible 
and  imderstandable.  The  totality  of  the 
ad  or  the  practice  must  be  evaluated 
with  questions  such  as:  How  clear  is  the 
representation?  How  conspicuous  is  any 
qualifying  information?  How  important 
is  the  omitted  information?  Do  other 
soiu-ces  for  the  omitted  information 
exist?  How  familiar  is  the  public  with 
the  product  or  service? 

9.  At  the  outset,  it  is  important  to  note 
that  these  fundamental  principles  apply 


across  the  board.  For  example,  a 
misrepresentation  or  omission  of 
material  information  in  an 
advertisement  for  a  dial-aroimd  service 
would  likely  be  deceptive  if  the  same 
misrepresentation  or  omission  occurred 
in  an  ad  for  a  long-distance  calling  plan. 
Furthermore,  the  same  standards  of 
truthfulness  apply  regardless  of  the 
medium  advertisers  choose  to 
communicate  their  message  to 
consumers.  Although  the  most  effective 
method  for  disclosing  information  to 
consumers  may  vary  depending  on  the 
medium,  the  principles  of  truth  and 
accuracy  apply  to  advertisements 
conveyed  via  television,  radio, 
magazines,  newspapers,  direct  mail, 
telemarketing,  the  Internet,  or  oral 
representations  made  by  customer 
service  operators.^ 

10.  In  issuing  this  Policy  Statement, 
the  FCC  and  the  FTC  hope  to  provide 
guidance  for  carriers  who  market  long- 
distance service.  As  a  matter  of 
clarification,  we  note  that  this  Policy 
Statement  does  not  preempt  existing 
state  law. 

n.  Discussion 

A.  Misrepresentations  in  Advertisements 
for  Long-Distance  Calling  Services 

11.  As  a  general  matter,  advertisers 
are  free  to  highlight  whatever  attribute 
of  their  products  or  services  they 
choose — quality,  convenience,  customer 
service,  availabilify,  price,  or  other 
benefit.  However,  once  an 
advertisement  makes  an  implied  or 
express  objective  claim  that  conveys  a 
material  representation  to  reasonable 
consumers,  the  advertiser  is  responsible 
for  the  truthfulness  of  the  representation 
and  for  substantiating  the 
representation,  regardless  of  whether 
the  advertiser  intended  to  convey  those 
messages  to  consumers.  If  a  claim  is 
false,  a  disclosure  that  provides 
contradictory  information  is  unlikely  to 
cure  the  deception. 

Example  #1:  The  headline  of  a  direct  mail 
ad  for  a  dial-around  service  reads,  "All  day. 
All  night.  All  calls.  lOe  a  minute."  In  fact, 


«  Deception  Statement,  103  F.T.C.  at  182. 

'Id.  at  179,  quoting  FTC  v.  Sterling  Drug.  Inc.. 
317  F.2d  669.  674  (2d  Cir.  1963). 

*  The  law  does  not  require  that  every  item  of 
information  that  might  be  useful  or  interesting  to 
consumers  be  disclosed  in  advertising.  Only 
iliformation  necessary  to  prevent  consumer 
deception  on  a  matter  of  importance  to  them  must 
be  disclosed.  See  International  Harvester  Co.,  104 
F.T.C.  949.  1059-60  (1984). 


BThe  FTC's  Telemarketing  Sales  Rule,  ("TSR"). 
16  CFR  part  310,  provides  specific  provisions  on 
what  constitute  material  misrepresentations  in  the 
context  of  telemarketing,  and  what  material 
information  must  be  disclosed  in  order  to  avoid 
deceiving  consumers  through  telemarketing.  The 
TSR  covers  all  "telemarketing"^<iefined  as  any 
plan,  program,  or  campaign  to  sell  goods  or  services 
through  interstate  telephone  calls.  It  applies  to  all 
telemarketers,  regardless  of  on  whose  behalf  they 
are  calling  or  what  product  or  service  they  are 
selling,  even  telemarketing  companies  that  call  on 
behalf  of  organizations  whose  activities  are  exempt 
from  FTC  jurisdiction.  Coverage  of  the  Rule  extends 
both  to  calls  placed  to  and  received  from 
consumers,  so  long  as  the  calls  are  part  of  a  plan, 
program,  or  campaign  to  sell  goods  or  services 
through  interstate  telephone  calls. 


Federal  Register / Vol.  65,  No.  137 /Monday.  July  17,  2000 /Notices 


440S5 


the  rate  is  applicable  only  for  state-to-state 
calls  after  7  p.m.  and  on  weekends.  Even  an 
otherwise  prominent  disclosure  to  that  effect 
will  likely  not  be  sufficient  considering  that 
the  disclosure  directly  contradicts  the 
express,  and  false,  representations  in  the 
headline. 

B.  Material  Information  That  Should  Be 
Disclosed  in  Advertisements  for  Long- 
Di stance  Calling  Services 

12.  In  situations  where  an 
advertisement  makes  claims  that  are  not 
directly  false  but  might  be  misleading  in 
the  absence  of  qualifying  or  limiting 
information,  advertisers  are  responsible 
both  for  making  any  necessary 
disclosures  and  for  ensuring  that  they 
are  clear  and  conspicuous.  The 
following  are  some  of  the  types  of 
disclosures  that  may  be  necessary  to 
prevent  price  claims  in  long-distance 
telephone  advertising  from  deceiving 
customers. 

1 .  Minimima  Per-Call  Charges,  Monthly 
Fees,  and  Other  Cost-Related 
Information 

13.  The  central  characteristic  touted 
in  most  long-distance  advertising  is 
price.  As  noted  above,  price 
representations  are  presumptively 
material  to  consumers.  What  matters  to 
consumers  is  not  just  the  per-minute 
rate,  but  rather  how  that  rate,  along  with 
all  additional  fees  and  charges,  will 
ultimately  be  reflected  in  the  charges 
they  see  on  their  monthly  phone  bills.  i° 
Thecefore,  advertisers  should  exercise 
the  greatest  care  in  ensuring  the 
accuracy  of  their  claims  related  to  price, 
including  the  clear  and  conspicuous 
disclosure  ' '  of  information  such  as 
minimum  per-call  charges,  monthly 
fees,  fees  for  additional  minutes  beyond 
the  initial  calling  period,  and  other 
information  that  significantly  affects  the 
total  charge  of  a  particular  call  or  calling 
plan  or  service. 

Example  #2 — Minimum  Charges:  An 
advertisement  conveys  the  message  that  long- 
distance calls  cost  10c  a  minute.  In  fact,  all 
calls  are  subject  to  a  50e  minimum  charge. 
Given  that  reasonable  consumers  would 
likely  conclude  from  the  "10c  a  minute" 
representation  that  a  one-minute  call  would 
cost  10c,  and  would  not  expect  there  to  be 
a  substantial  additional  charge,  the 
advertiser's  failure  to  clearly  and 
conspicuously  disclose  the  minimum  fee  in 
the  ad  would  likely  be  deceptive. 


'"  For  example,  if  a  consumer  pa>ing  10c  a 
minute  and  a  $5.95  monthly  fee  places  100  minutes 
of  calls  per  month,  his  or  her  total  would  be  S15.95 
a  month  or  almost  16c  per  minute.  This  figure 
would  contrast  sharply  with  the  "10c  a  minute" 
rates  prominently  touted  in  typical  ads  for  long- 
distance calling  plans. 

"  See  Section  HI  for  a  discussion  of  the  factors 
to  consider  in  assessing  whether  a  disclosure  is 
"clear  and  conspicuous." 


Example  *3 — Monthly  Fees:  An 
advertisement  says  that  long-distance  calls 
cost  lOe  a  minute.  In  fact,  that  rate  is  only 
available  if  customers  pay  a  $5.95  monthly 
fee.  Because  the  imposition  of  the  monthly 
fee  would  significantly  increase  the 
consumer's  per-minute  charge,  the 
advertiser's  failure  to  clearly  and 
conspicuously  disclose  the  monthly  fee  in 
the  ad  would  likely  be  deceptive. 

Example  #4 — Cost  After  Initial  Promoted 
Calling  Period:  A  company  advertises  "all 
calls  up  to  20  minutes  for  only  $1.00,"  but 
charges  10c  for  each  additional  minute. 
Consumers  are  likely  to  be  misled  by  the 
affirmative  claim  in  the  absence  of  a 
disclosure  about  the  significantly  higher  rate 
after  20  minutes.  Because  many  consumers 
will  make  calls  that  last  longer  than  20 
minutes,  the  cost  of  each  minute  beyond  the 
first  20  minutes'  duration  of  a  call  is 
information  that  likely  would  be  material  to 
consumers  considering  whether  to  use  the 
service.  Thus,  the  advertiser's  failure  to 
clearly  and  conspicuously  disclose  in  the  ad 
the  per-minute  rate  for  calls  longer  than  the 
initial  calling  period  would  likely  be 
deceptive. 

2.  Time  Restrictions  or  Limitations  on 
the  Availability  of  the  Advertised  Rate 

14.  Given  the  importance  of  price 
information,  any  significant  conditions 
or  limitations  on  the  availability  of  the 
advertised  rates  should  also  be  clearly 
and  conspicuously  disclosed.  Examples 
of  such  restrictions  would  include 
limitations  on  the  time  of  day  or  day  of 
the  week  that  the  rate  applies  or  the  fact 
that  the  rate  is  good  only  during  a 
limited  promotional  or  sale  period. 

Example  #5 — Time  Restrictions:  A 
company's  advertisements  prominently 
feature  the  phrase  "lOe  a  minute."  In  fact, 
the  10c  a  minute  rate  is  good  only  between 
7  p.m.  and  7  a.m.  Consumers  are  likely  to 
view  this  time  limitation  as  a  significant 
restriction  on  the  availability  of  the 
advertised  10c  a  minute  rate.  The  advertiser's 
failure  to  clearly  and  conspicuously  disclose 
the  limited  hours  in  the  ad  would  likely  be 
deceptive. 

Example  #6 — Promotional  Rates:  A 
company's  advertisements  prominently 
feature  the  phrase  "5c  a  minute."  Peel-off 
stickers,  intended  to  be  placed  on  the  phone, 
featuring  the  "5c  a  minute"  offer  accompany 
the  advertisement.  In  fact,  the  5e  a  minute 
rate  is  a  special  promotional  offer  good  only 
for  60  days.  Consumers  are  likely  to  view  the 
limited  duration  of  the  5c  a  minute  rate  as 
a  significant  qualification.  The  advertiser's 
failure  to  clearly  and  conspicuously  disclose 
this  limitation  in  the  ad  would  likely  be 
deceptive.  Furthermore,  in  this  instance,  the 
use  of  peel-off  stickers  advertising  the  5c  a 
minute  rate  without  adequate  disclosure  of 
the  limited  duration  of  the  offer  would  likely 
be  deceptive  because  the  stickers  would 
remain  on  consumers'  telephones  long  after 
the  promotional  rate  had  expired. 

3.  Geographic  Restrictions 

15.  Another  important  qualification 
that  would  likely  be  material  to 


consumers  and  necessary  to  disclose  to 
avoid  deception  is  a  significant 
geographic  restriction  on  the 
applicability  of  an  advertised  rate.  For 
example,  many  long-distance  services 
and  plans  are  limited  to  state-to-state 
calls.  The  disclosiu^  of  this  information 
is  particularly  important  because  in- 
state long-distance  rates  are  often 
substantially  more  expensive  than  state- 
to-state  rates,  a  fact  that  may  be 
surprising  and  significant  to  reasonable 
consumers.  Where  reasonable 
consumers  may  be  deceived  about  such 
significant  differences  in  price  between 
in-state  and  state-to-state  calls,  the 
advertiser  should  clearly  and 
conspicuously  disclose  whether  the 
advertised  service  includes  in-state 
calls,  and  the  fact  that  such  calls  are 
charged  at  a  higher  rate,  if  such  is  the 
case. 

Example  #7 — Geographic  Restrictions:  A 
company  advertises  a  "10c  a  minute"  rate.  In 
fact,  that  rate  is  good  only  for  state-to-state 
calls,  and  in-state  calls  may  be  charged  at  a 
significantly  higher  rate.  The  failtire  to 
clearly  and  conspicuously  disclose  in  the  ad. 
for  example,  that  "in  state  rates  may  be 
higher,"  would  likely  be  deceptive. 

4.  The  Use  of  the  Phrase  "Basic  Rates" 

16.  Advertisers  should  also  exercise 
care  to  adequately  explain  phrases  such 
as  "basic  rates"  in  their  ads.  The 
meaning  of  an  ad  is  evaluated  from  the 
point  of  view  of  the  "reasonable 
consumer" — ^the  typical  person  looking 
at  the  ad.  A  telecommunications 
professional  may  understand  the  term 
"basic  rate"  to  refer  to  a  specific  class 
of  tariffed  service,  which  may  be  billed 
at  the  most  expensive  rates.  However, 
the  typical  consumer  would  likely 
interpret  the  phrase  differently, 
concluding  that  it  refers  to  the 
discounted  rates  he  or  she  is  normally 
charged  by  his  or  her  selected  carrier. 
Therefore,  when  making  claims  using 
such  terms  as  "basic  rates"  or  "regtilar 
rates,"  advertisers  should  be  mindful 
that  those  terms  will  be  evaluated  from 
the  point  of  view  of  the  reasonable 
consumer,  and  may  be  deceptive. 

Example  #8 — "Basic  Rates":  A  company 
offers  consumers  a  directory  assistance 
service  for  99e.  According  to  the  television 
ad,  callers  who  use  this  service  can  be 
connected  to  the  requested  number  at  no 
additional  charge.  In  fact,  consumers  who  opt 
to  be  connected  to  the  requested  number  are 
connected  via  the  advertiser's  network  and 
are  billed  at  the  advertiser's  expensive  per- 
minute  rates.  This  information  is  disclosed 
only  by  a  superscript  reading  "basic  rates 
apply."  Reasonable  consumers  would  expect 
to  pay  the  promoted  99c  charge,  but  would 
not  likely  expect  to  pay  a  charge  greater  than 
the  amount  their  selected  long-distance 
carrier  would  charge  for  a  call  to  the 
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requested  number.  Because  the  consumer 
will  be  charged  a  rate  higher  than  the 
consumer's  presubscribed  rate,  use  of  the 
term  "basic  rates  apply,"  even  if  clearly  and 
conspicuously  disclosed,  would  not  likely  be 
sufficient  to  avoid  deception.  The 
advertiser's  failure  to  disclose  that  the 
consumer  will  be  charged  a  rate  higher  than 
the  consumer's  presubscribed  rate  would 
likely  be  deceptive. 

5.  Comparative  Price  Claims 

17.  A  technique  commonly  employed 
in  long-distance  advertising  is  the 
comparison  of  an  advertiser's  price  to 
the  prices  of  its  competitors.  By 
representing  a  competitor's  rates,  an 
advertiser  is  making  an  implied  claim 
that  these  rates  are  reasonably  current. 
As  in  the  case  of  any  other  objective 
claim,  the  advertiser  must  have  a 
reasonable  basis  for  this  representation. 
The  time  elapsing  between  the  creation 
of  an  ad  and  the  distribution  of  the  ad 
to  the  public  may  vary,  depending  upon 
the  medium  in  which  the  ad  appears. 
This  is  a  consideration  in  determining 
whether  an  advertiser  possesses  a 
reasonable  basis  for  a  claim  that 
compared  rates  are  reasonably  current. 

Example  #9 — Comparative  Price  Claims:  In 
an  advertisement  in  a  daily  newspaper,  an 
advertiser  conveys  the  message  that  its  rates 
are  the  lowest,  using  a  chart  that  compares 
its  per-minute  rate  to  the  rates  offered  by  two 
competitors.  The  stated  rates  of  one  of  the 
competitors  are  three  months  old,  and  the 
stated  rate  of  the  other  is  eight  months  old. 
By  representing  the  competitors'  rates,  the 
advertiser  is  implying  that  those  rates  are 
reasonably  current.  If  the  information  upon 
which  the  ad  is  based  is  outdated  and  the 
rates  have  changed  materially,  the  ad  would 
likely  be  deceptive. 

Example  ttlO — Comparative  Price  Claims: 
An  advertisement  in  a  monthly  magazine 
states  that  the  advertiser's  rates  are  better 
than  those  of  another  competitor.  Ln  January 
the  advertiser  verified  that  the  competitor 
was  offering  the  rate  as  stated  in  the  ad. 
When  the  ad  is  published  in  February,  it 
clearly  and  conspicuously  discloses  that  the 
competitor's  rate  is  as  of  January  of  this  year. 
This  disclosure  is  likely  to  be  sufficient  to 
avoid  deception. 

6.  The  Effect  of  the  Use  of  Toll-Free 
Numbers  and  Other  Alternate  Sources  of 
Information 

18.  The  fact  that  information  about 
significant  limitations  or  restrictions  on 
advertised  prices  may  be  available  by 
calling  a  toll-free  number  or  a  clicking 
on  a  Web  site  is  generally  insufficient  to 
cure  an  otherwise  deceptive  price  claim 
in  advertising.  Advertisers  are 
encouraged  to  use  customer  service 
numbers  and  Internet  sites  to  offer 
consumers  more  information,  but  these 


sources  cannot  ciu-e  misleading 
information  in  the  ad  itself. '  - 

19.  Dial-aroimd  services  are  unique  in 
that  consumers  typically  incur  charges 
for  using  them  before  receiving  any 
information  other  than  what  is 
conveyed  in  the  dial-aroimd  service's 
advertising.  This  imderscores  the 
importance  that  significant  restrictions 
and  limitations  on  price  claims  be 
disclosed  in  the  ad  itself;  users  of  those 
services  must  rely  on  the  information 
contained  in  the  ad  as  the  basis  for 
determining  whether  to  choose  a 
particular  service.  However,  even  if  the 
use  of  an  advertised  service  requires  a 
consumer  to  interact  further  with  the 
advertiser — for  example,  if  a  consumer 
must  call  a  toll-free  customer  service 
nimiber  to  switch  to  a  different  calling 
plan — it  would  still  be  deceptive  if  the 
advertisement  failed  to  disclose 
significant  restrictions  necessary  to 
qualify  representations  made  in  the  ad. 

Example  #11 — Use  of  Toll-Free  Numbers: 
A  television  advertisement  for  a  long- 
distance calling  plan  prominently  features 
the  phrase  "lOe  a  minute"  as  a  graphic  and 
in  the  narration  read  by  the  spokesperson. 
The  ad  gives  a  toll-free  number  emd  tells 
consumers  "call  now  to  switch."  In  fact,  the 
10c  a  minute  rate  is  good  only  between  7 
p.m.  and  7  a.m.  The  inclusion  of  a 
superscript  that  reads  "call  for  restrictions" 
would  not  likely  be  effective  to  qualify  the 
claim. 

C.  Principles  Related  to  the  Clear  and 
Conspicuous  Disclosure  of  Material 
Information  in  Advertisements  for  Long- 
Distance  Calling  Services 

20.  When  the  disclosure  of  qualifying 
information  is  necessary  to  prevent  an 
ad  from  being  deceptive,  that 
information  should  be  presented  clearly 
and  prominently  so  that  it  is  actually 
noticed  and  understood  by  consumers. 
Disclosures  should  be  effectively 
communicated  to  consumers.  A  fine- 
print  disclosure  at  the  bottom  of  a  print 
ad,  a  disclaimer  buried  in  a  body  of  text 
uiuelated  to  the  claim  being  qualified,  a 
brief  video  superscript  in  a  television 
ad,  or  a  disclaimer  that  is  easily  missed 
on  an  Internet  Web  site  is  not  likely  to 
be  effective.  To  ensiu'e  that  disclosures 
are  effective,  advertisers  should  use 
clear  and  unambiguous  language,  avoid 


small  type,  place  any  qualifying 
information  close  to  the  claim  being 
qualified,  and  avoid  making 
inconsistent  statements  or  using 
distracting  elements  that  could  undercut 
or  contradict  the  disclosure. 

21.  In  some  cases,  the  FTC  has 
specified  the  precise  fashion  in  which 
qualifying  disclosxues  must  be 
conveyed."  However,  more  frequently, 
the  FTC  has  used  the  term  "clear  and 
conspicuous"  to  describe  a  general 
performance  standard  flexible  enough  to 
take  into  account  both  the  consumer's 
right  to  acciu-ate  information  necessary 
to  make  an  informed  piuchase  decision 
and  the  many  ways  that  creative 
advertisers  can  effectively  convey  that 
information.!*  Because  the  FTC 
considers  the  disclosure  in  the  context 
of  all  of  the  elements  of  the  ad,  the  focus 
is  not  on  the  wording  of  the  specific 
disclosure  in  isolation,  but  rather  on  the 
overall  or  "net"  impression  that  the 
entire  advertisement — including  the 
disclosure — conveys  to  reasonable 
consumers.  1"^ 

22.  Ordinarily,  a  disclosure  is  "cleeir 
and  conspicuous,"  and  therefore  is 
effectively  communicated,  when  it  is 
displayed  in  a  manner  that  is  readily 
noticeable,  readable  and/or  audible,  and 
understandable  to  the  audience  to 
whom  it  is  disseminated.  Factors  that 
the  FTC  considers  in  evaluating  the 
effectiveness  of  disclosures  include: 

•  The  prominence  of  the  qualifying 
information,  especially  in  comparison  to 
the  advertising  representation  itself; 

•  The  proximity  and  placement  of  the 
qualifying  information,  vis-a-vis  the 
representation  that  it  modifies; 

•  The  absence  of  distracting  elements, 
such  as  text,  graphics,  or  sound  that 
may  distract  a  consumer's  attention 
away  from  the  disclosure;  and 

•  The  clarity  and  understandability  of 
the  text  of  the  disclosvue.i^ 


'2  See  generally  General  Motors  Corp..  123  F.T.C. 
241  (1997);  American  Honda  Motor  Co.,  123  F.T.C. 
262  (1997);  American  Isuzu  Motor  Co..  123  F.T.C. 
275  (1997);  Mitsubishi  Motor  Sales  of  America,  Inc., 
123  F.T.C.  288  (1997);  Mazda  Motor  of  America. 
Inc..  123  F.T.C.  312  (1997)  (consent  orders) 
(complaint  alleging  that  ads  touting  "zero  down" 
are  deceptive  even  though  fine  print  disclosures 
and/or  point  of  sale  or  other  sources  make  clear  that 
significant  costs  apply  at  lease  inception;  order 
defining  clear  and  conspicuous  disclosure  of  terms 
in  ads  for  car  leases  as  "readable  (or  audible]  and 
understandable  to  a  reasonable  consumer"). 


"  See,  e.g..  Regulations  Under  the 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act  of  1986,  16  CFR  307. 

'*  The  FTC  has  also  used  phrases  such  as  "clear 
and  prominent"  and  "of  sufficient  clarity  and 
conspicuousness"  to  articulate  the  same  concept.  63 
FR  25002,  FTC's  Notice  Seeking  Comment  on  the 
Interpretation  of  FTC  Rules  and  Guides  for 
Electronic  Media  (May  6,  1998). 

'*  Deception  Statement,  103  F.T.C.  at  175-76.  See 
also  American  Home  ProducU,  98  F.T.C.  136.  374 
(1981),  affd,  695  F.2d  681  (3d  Cir.  1982). 

'^See  generally  General  Motors  Corp..  123  F.T.C. 
241  (1997);  American  Honda  Motor  Co.,  123  F.T.C. 
262  (1997);  American  Isuzu  Motor  Co.,  123  F.T.C. 
275  (1997);  Mitsubishi  Motor  Sales  of  America,  Inc., 
123  F.T.C.  288  (1997);  Mazda  Motor  of  America, 
Inc.,  123  F.T.C.  312  (1997)  (consent  orders) 
(complaint  alleging  that  ads  touting  "zero  down" 
are  deceptive  even  though  fine  print  disclosures 
and/or  point  of  sale  or  other  sources  make  clear  that 
significant  costs  apply  at  lease  inception;  order 
defining  clear  and  conspicuous  disclosure  of  terms 
in  ads  for  car  leases  as  "readable  [or  audible]  and 
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23.  Reference  to  an  existing  regulatory 
scheme  provides  considerable  guidance. 
Iq  1992  Congress  passed  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 

(  'TDDRA"),  directing  the  FCC  and  the 
ITC  to  issue  regulations  governing, 
among  other  things,  the  advertising  and 
marketing  of  pay-per-call  services. 
TDDRA  was  enacted  in  response  to  a 
history  of  fraudulent  or  abusive 
practices.  In  adopting  its  Pay-Per-Call 
Rule  (previously  called  the  900-Number 
Rule),^^  the  FTC  provided  very  specific 
provisions  on  how  to  make  effective 
disclosures  of  material  cost  information 
in  the  context  of  advertising  telephone- 
based  entertainment  or  information 
programs  that  are  billed  to  consumers' 
telephone  bills.  The  basic  principles 
embodied  in  the  advertising  provisions 
of  the  Rule  show  how  the  FTC 
determines  whether  a  particular 
disclosure  of  cost  information  is  clear 
and  conspicuous  in  the  context  of 
advertising  for  pay-per-call  services. 
According  to  the  Rule's  provisions 
governing  the  advertising  of  those 
services,  the  provider  must  "clearly  and 
conspicuously"  disclose  in  the 
advertisement  the  total  cost  of  the  call. 
If  there  is  a  flat  fee  for  the  call,  the  ad 
must  state  the  total  cost.  If  the  call  is 
billed  on  a  time-sensitive  basis,  the  ad 
must  state  "the  cost  per  minute  and  any 
minimum  charges."  If  the  call  is  billed 
on  a  variable  rate  basis,  the  ad  must 
state  the  cost  of  the  initial  portion  of  the 
call,  any  minimum  charges,  and  the 
range  of  rates  that  may  be  charged  for 
the  service  including  any  other  fees  that 
will  be  charged  for  the  service. 
Regardless  of  how  the  service  is  billed, 
the  Rule  requires  that  "the 
advertisement  shall  disclose  any  other 
fees  that  will  be  charged  for  the 
service." 

24.  To  ensure  that  consumers 
understand  the  central  factor  in  the 
transaction — the  cost  of  the  call — the 
Rule  specifies  that  all  necessary 
disclosures  must  be  made  clearly  and 
conspicuously.  Initially,  the  Rule 
specifies  that  these  disclosures  must  be 
made  in  the  same  language  as  the 
advertisement;  for  print  disclosures,  "in 
a  color  or  shade  that  readily  contrasts 
with  the  backgroimd  of  the  ad";  and  for 
oral  disclosures,  "in  a  slow  and 
deliberate  manner  and  in  a  reasonably 
understandable  volume."  However,  the 
Rule  outlines  with  more  specificity  the 
required  type  size  of  these  disclosiu-es. 


understandable  to  a  reasonable  consumer").  See 
also  United  States  v.  Mazda  Motor  of  America,  Inc.. 
(CD.  Cal.  Sept.  30,  1999)  (consent  decree)  ($5.25 
million  total  civil  penalty  for  violations  of  FTC  and 
state  orders  related  to  disclosures  in  car  leasing 
advertising). 

>'16CFRpart  308. 
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their  proximity  to  the  triggering 
information,  and  the  necessity  of  both 
oral  and  visual  disclosures  for  television 
ads. 

25.  In  print  advertisements,  the  FTC 
Rule  requires: 

(1)  That  the  cost  of  the  call  shall  be 
placed  adjacent  to  each  presentation  of 
the  pay-per-call  number;  and 

(2)  That  each  letter  or  numeral  of  any 
necessary  price  disclosures  shall  be,  "at 
a  minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  pay-per-call 
number  to  which  the  disclosure  is 
adjacent." 

26.  For  television  advertisements,  the 
FTC  Rule  requires: 

(1)  That  a  visual  disclosure  shall 
appear  adjacent  to  each  visual 
presentation  of  the  pay-per-call  number; 

(2)  That  each  letter  or  numeral  of  any 
necessary  price  disclosures  shall  be,  "at 
a  minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  pay-per-call 
number  to  which  the  disclosure  is 
adjacent"; 

(3)  That  a  visual  disclosure  shall 
appear  on  the  screen  for  the  duration  of 
the  presentation  of  the  pay-per-call 
number;  and 

(4)  That  an  oral  disclosure  shall  be 
made  at  least  once,  simultaneously  with 
a  visual  presentation  of  the  disclosure. 

27.  The  measiues  that  the  FTC 
thought  were  necessary  to  ensure  that 
cost  disclosures  were  clear  and 
conspicuous  in  the  context  of  pay-per- 
call  services — the  prominent  disclosure 
of  important  cost  information  adjacent 
to  the  central  featiu-e  of  the  ad — are 
certainly  relevant  to  price  advertising  by 
dial-£iround  services  and  long-distance 
calling  plans.  While  not  every  single 
aspect  of  the  Rule  may  be  appropriate  or 
required  to  ensure  truthful, 
nondeceptive  advertising  by  the  long- 
distance telephone  industry,  the  Rule 
nonetheless  offers  guidance  and  a  set  of 
"best  practices"  to  advertisers  of  dial- 
around  and  other  long-distance 
telephone  services. 

1.  Prominence 

28.  Disclosures  that  are  large  in  size, 
are  emphasized  through  a  sharply 
contrasting  color,  and,  in  the  case  of 
television  advertisements,  remain 
visible  and/or  audible  for  a  sufficiently 
long  duration  are  likely  to  be  more 
effective  than  those  lacking  such 
prominence.  The  FTC's  experience 
consistently  demonstrates  that  fine-print 
footnotes  and  brief  video  superscripts 
are  often  overlooked.  For  example,  in 
concluding  that  a  television  superscript 
was  insufficiently  clear  and 
conspicuous  to  qualify  a  nutritional 
claim  in  a  food  ad,  the  FTC  stated, 
"[gjenerally  recognized  marketing 


principles  suggest  that,  given  the 
distracting  visual  and  audio  elements 
and  the  brief  appearance  of  the  complex 
superscript  in  the  middle  of  the 
commercial,  it  is  imlikely  that  the  visual 
disclosure  is  effective  as  a  corrective 
measure."  '^ 

29.  The  FTC's  analysis  focuses  not 
just  on  whether  the  type  size  of  the 
disclosure  is  large  enough  to  be 
readable  when  read  in  isolation,  but 
rather  whether  the  disclosure  itself  is 
prominent  enough  so  that  typical 
consiuners  will  actually  read  and 
understand  it  in  the  context  of  an  actual 
ad.  Although  the  FTC  has  not,  as  a 
general  rule,  required  disclosures  to  be 
identical  in  size  and  repeated  the  same 
number  of  times  as  the  triggering 
representation,  substantial  disparities 
between  the  two  reduce  the  likelihood 
that  a  disclosure  will  be  clear  and 
conspicuous. 

Example  #22;  In  a  full-page  newspaper  ad 
for  a  long-distance  calling  plan,  the  phrase 
"10c  a  minute"  appears  in  70-point  type  at 
the  top  of  the  page.  In  fact,  the  advertised  lOe 
a  minute  rate  applies  only  with  a  $3.95 
monthly  fee.  The  fee  is  disclosed  in  the  body 
of  the  ad  in  12-point  type.  Given  the 
disparity  in  type  size  between  the  "lOe  a 
minute"  claim  and  the  $3.95  monthly  fee,  it 
is  unlikely  that  the  disclosure  of  the  monthly 
fee  is  sufficiently  clear  and  conspicuous  to 
avoid  deception. 

Example  #13;  In  a  30-second  television  ad 
for  a  dial-eux)und  service,  the  phrase  "lOe  a 
minute"  is  used  four  times  by  the  narrator 
and  appears  as  a  graphic  twice.  A  superscript 
appearing  on  the  bottom  of  the  screen  for 
three  seconds  reads  "Rate  available  from  7 
p.m.  luitil  7  a.m.,  Monday  through  Friday 
and  all  day  weekends."  In  fact,  calls  before 
7  p.m.  cost  25c  per  minute.  Given  the 
prominence  of  the  "lOe  a  minute"  claim  and 
the  complexity  and  small  print  of  the 
superscript,  it  is  unlikely  that  the  disclosure 
of  the  time  restrictions  is  sufficiently  clear 
and  conspicuous  to  avoid  deception 

Example  #14;  In  a  full-page  newspaper  ad 
for  a  long-distance  calling  plan,  the  phrase 
"10c  a  minute"  appears  in  70-point  type  at 
the  top  of  the  page.  Immediately  under  it,  the 
phrase  "plus  $3.95  monthly  fee"  appears  in 
35-point  type.  Given  the  proportional 
similarity  in  type  size  between  the  "10c  a 
minute"  claim  and  the  $3.95  monthly  fee  and 
their  proximity,  the  disclosure  of  the 
monthly  fee  is  likely  to  be  sufficient  to  avoid 
deception. 

2.  Proximity  and  Placement 

30.  In  addition  to  their  size  and 
diuation.  the  proximity  and  placement 
of  disclosures  are  important  factors  in 
determining  whether  they  are  clear  and 


'^Kraft.  Inc.  114  F.T.C.  40,  124  (1991),  aff-d.  970 
F.2d  311  (7th  Qr.  1992).  cert,  denied.  479  U.S.  1086 
(1987).  See  Thompson  Medical  Co.,  104  F.T.C.  648, 
797-98  &  n.  22  (1984),  affd.  791  F.2d  189  (D.C.  Qr. 
1986),  cert,  denied.  479  U.S.  1086  (1987):  Deception 
Statement,  103  F.T.C.  at  180. 
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conspicuous.  The  effectiveness  of 
disclosures  is  ordinarily  enhanced  by 
their  proximity  to  the  representation 
they  qualify,  because  reasonable 
consumers  do  not  necessarily  read  an  ad 
in  its  entirety. ''»  The  placement  of 
qualifying  information  away  from  the 
triggering  representation — for  example, 
in  footnotes,  in  margins,  or  on  a  separate 
page  of  a  multi-page  promotion — 
reduces  the  effectiveness  of  the 
disclosure.^"  Furthermore,  when 
significant  qualifying  information  about 
the  cost  of  a  long-distance  plan  or 
service  is  necessary  to  prevent  the  ad 
from  misleading  consumers,  the  use  of 
an  asterisk  will  generally  be  considered 
insufficient  to  draw  a  consumer's 
attention  to  a  disclosure  placed 
elsewhere  in  an  ad.^' 

Example  #15;  A  full-page  newspaper 
advertisement  for  a  company's  long-distance 
calling  plan  features  in  70-point  type  the 
statement,  "7e  a  minute  all  the  time" 
followed  by  an  asterisk.  A  12-point 
disclosure  at  the  bottom  of  the  page  states, 
"*$5.95  monthly  fee  applies."  Given  the 
disparity  in  prominence  and  location 
between  the  two  lines  of  text,  it  is  unlikely 
that  the  disclosure  of  the  monthly  fee  is 
sufficiently  clecir  and  conspicuous. 

Example  It  16:  A  dial-around  company 
promotes  its  services  via  a  three-page  direct 
mail  letter  sent  to  consumers.  The  envelope 
includes  a  depiction  of  a  nickel  surrounded 
by  the  phrase  "long-distance  calls  for  just  5e 
a  minute,"  a  depiction  repeated  on  the  first 
page  of  the  letter.  In  fact,  the  5c  a  minute  rate 
is  good  only  for  state-to-state  calls  20  minutes 
or  longer.  That  information  is  prominently 
disclosed  only  on  the  last  page  of  the  letter. 
The  disclosure  of  these  material  conditions 
on  the  third  page  of  the  letter  would  likely 
be  ineffective. 

Example  #17;  In  a  60-second  television  ad, 
a  company  wants  to  promote  both  its 
domestic  and  international  dial-around 
service.  In  the  first  50  seconds  of  the  ad,  the 
spokesperson  refers  to  the  company's  rate  as 
"7c  a  minute"  three  times  with  an 
accompanying  graphic.  In  the  last  10  seconds 
of  the  ad,  the  spokesperson  says,  "And  call 
878-555-0000  to  find  out  about  our  low 
international  rates."  During  the  10-second 
segment  in  which  the  spokesperson  discusses 
the  company's  international  rates,  the 
superscript  appears  "7c  a  minute  rate  applies 
after  7:00  p.m.  Monday-Friday  and  all  day 
weekends."  Given  the  lack  of  proximity 
between  the  "7e  a  minute"  claim  and  the 
disclosure  of  the  material  time  restriction,  the 
superscript  would  likely  not  be  considered 
clear  etnd  conspicuous. 


Example  #18;  A  company  wants  to 
promote  its  international  long-distance 
service  by  reducing  its  regular  prices  during 
a  special  promotional  period.  The  print  ad 
features  the  prominent  headline,  "Big 
holiday  sale!  Call  between  November  1,  2000, 
and  December  31,  2000,  and  save  on  all 
international  calls."  The  ad  also  features  a 
box  listing  ten  foreign  cities.  The  list, 
prominently  headed  "sale  prices  good 
through  December  31,  2000"  gives  the  cost 
per  minute  to  each  of  the  advertised  cities. 
Considering  the  close  proximity  between  the 
promotional  per-minute  rates  and  the 
prominently  displayed  information  that  the 
advertised  rates  are  good  only  until 
December  31,  2000,  the  disclosure  would 
likely  be  effective. 

3.  Absence  of  Distracting  Elements 

31.  Even  if  a  disclosure  is  large  in  size 
and  long  in  duration,  other  elements  of 
an  advertisement  may  distract 
consiuners  so  that  they  may  fail  to 
notice  the  disclosure.  As  the  FTC  has 
held,  consumers  may  be  "directed  away 
from  the  importance  of  the  qualifying 
phrase  by  the  acts  or  statements  of  the 
seller."  22  Advertisers  should  take  care 
not  to  undercut  the  effectiveness  of 
disclosiu-es  by  placing  them  in 
competition  with  other  arresting 
elements  of  the  ad. 

Example  #19:  A  30-second  television 
advertisement  for  a  dial-around  service 
features  a  famous  movie  star  as  a 
spokesperson.  On  three  occasions,  the 
celebrity  states  that  calls  completed  through 
this  service  cost  lOe  a  minute.  The  ad  closes 
with  a  quick-cut  montage  of  the  celebrity 
talking  on  the  telephone  in  front  of  the  Grand 
Canyon,  Niagara  Falls,  Golden  Gate  Bridge, 
and  other  visually  arresting  national 
landmarks.  In  fact,  calls  are  subject  to  a  50c 
minimum.  This  information  is  disclosed  only 
through  a  visual  superscript  appearing  at  the 
bottom  of  the  screen  during  the  montage. 
Given  the  likelihood  that  consumers  will 
focus  on  the  quick-cut  montage  rather  than 
on  the  superscript,  it  is  unlikely  that  the 
disclosure  would  be  considered  clear  and 
conspicuous. 

4.  Factors  Relating  Specifically  to 
Television  Ads 

32.  In  television  ads,  the  same  factors 
of  prominence,  proximity,  and  absence 
of  distractions  determine  whether 
material  information  is  disclosed  in  a 
manner  that  consumers  notice  and 
understand.  Other  considerations 
specific  to  television  ads  include 
volume,  cadence,  and  placement  of  any 
audio  disclosures. 23  Disclosures 


genendly  are  more  effective  when  they 
are  made  in  the  same  mode  (visual  or 
oral)  in  which  the  claim  necessitating 
the  disclosure  is  presented. 
Furthermore,  research  suggests  that 
disclosures  that  are  made 
simultaneously  in  both  visual  and  audio 
modes  generally  are  more  effectively 
communicated  than  disclosures  made  in 
either  mode  alone. 2*  For  example,  the 
FTC's  Pay-Per-Call  Rule  requires  that 
the  price  of  a  call  to  a  900-number 
service  be  disclosed  in  both  the  video 
and  audio  in  a  television  ad.  Thus,  for 
television  ads  for  long-distance  services, 
a  disclosure  that  includes  both  a 
sufficiently  large  superscript  and  a 
voice-over  statement  is  likely  to  be  more 
effective  than  a  superscript  alone. 

Example  U20:  A  30-second  television 
advertisement  for  a  long-distance  calling  plan 
features  a  spokesperson  who  on  three 
occasions  states  that  calls  on  the  plan  are 
"10c  a  minute  anytime."  In  addition,  a 
graphic  reading  "10c  a  minute  anytime"  is 
depicted  twice  during  the  ad.  In  fact,  the  lOe 
a  minute  rate  requires  the  payment  of  a  $5.95 
monthly  fee.  The  only  disclosure  of  the 
monthly  fee  is  through  a  visual  superscript 
at  the  end  of  the  ad.  Especially  because  the 
triggering  representation — that  calls  on  the 
plan  are  "10c  a  minute  anytime"was  made 
both  orally  and  visually,  the  visual 
superscript  would  likely  be  less  effective  in 
disclosing  the  monthly  fee  than  had  the  same 
information  been  conveyed  both  orally  and 
visually. 

in.  Ordering  Clause 

33.  Accordingly,  it  is  ordered  that  this 
Policy  Statement  is  adopted. 


'^Deception  Statement,  103  F.T.C.  at  180-81. 

2»See.  e.g..  Dell  Computer  Corp..  C-3888  (Aug.  6. 
1999)  (consent  order);  Micron  Electronics,  Inc.,  C- 
3887  (Aug.  6,  1999)  (consent  order):  Haagen-Dazs 
Co..  119  F.T.C.  762  (1995)  (consent  order);  Stouffer 
Foods  Corp..  118  F.T.C.  746,  802  n.lO  (1994). 

2'  See,  e.g..  Frank  Bommartino  Oldsmobile,  Inc., 
C-3774  (Jan.  5, 1998)  (consent  order);  Archer 
Daniels  Midland  Co.,  117  F.T.C.  403  (1994)  (consent 
order). 


"Deception  Statement.  103  F.T.C.  at  180-81. 

23  See  generally  General  Motors  Corp..  123  F.T.C. 
241  (1997);  American  Honda  Motor  Co.,  123  F.T.C. 
262  (1997);  American  Isuzu  Motor  Co..  123  F.T.C. 
275  (1997);  Mitsubishi  Motor  Sales  of  America,  Inc.. 
123  F.T.C.  288  (1997):  Mazda  Motor  of  America. 
Inc.,  123  F.T.C.  312  (1997)  (consent  orders) 
(complaint  alleging  that  ads  touting  "zero  down" 
are  deceptive  even  though  flne  print  disclosures 


and/or  point  of  sale  or  other  sources  make  clear  that 
significant  costs  apply  at  lease  inception;  order 
defining  clear  and  conspicuous  disclosure  of  terms 
in  television  and  other  ads  for  car  leases  as 
"readable  (or  audible)  and  understandable  to  a 
reasonable  consumer").  See  also  United  States  v. 
Mazda  Motor  of  America.  Inc.,  (CD.  Cal.  Sept.  30, 
1999)  (consent  decree)  ($5.25  million  total  civil 
penalty  for  violations  of  FTC  and  state  orders 
related  to  disclosures  in  car  leasing  advertising); 
Kraft.  Inc.,  114  F.T.C.  40,  124  (1991),  affd,  970  F.2d 
311  (7th  Cir.  1992),  cert,  denied,  507  U.S.  909 
(1993);  Thompson  Medical  Co.,  104  F.T.C.  648. 
797-98  (1984),  affd,  791  F.2d  189  (D.C.  Cir.  1986), 
cert,  denied,  479  U.S.  1086  (1987). 

2*  Maria  Grubbs  Hoy  &  Michael ).  Stankey. 
Structural  Characteristics  of  Televised  Advertising 
Disclosures:  A  Comparison  with  the  FTC  Clear  and 
Conspicuous  Standard,  J.  Advertising,  June  1993,  at 
47,  50;  Todd  Barlow  &  Michael  S.  Wogalter. 
Alcoholic  Beverage  Warnings  in  Magazine  and 
Television  Advertisements.  20  J.  Consumer  Res. 
147.  151.  153  (1993);  Noel  M.  Murray,  ef  ai.  Public 
Policy  Relating  to  Consumer  Comprehension  of 
Television  Commercials:  A  Review  and  Some 
Empirical  Results,  16  J.  Consumer  Pol'y  145, 164 
(1993). 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Federal  Trade  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-17995  Filed  7-14-00;  8:45  am] 

BILLING  CODE  6750--01    P 


GENERAL  SERVICES 
ADMINISTRATION 

10MB  Control  No.  3090-0021] 

Submission  tor  0MB  Review: 
Comment  Request  Entrtled  Profit  and 
Loss  Statement — Operating  Statement 

agency:  Regional  Support  Division 
FMRj.GSA. 

ACTION:  Notice  of  request  for  public 
L  jniments  regarding  an  extension  to  an 
existing  0MB  clearance  (3090-0021). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Office  of 
Acquisition  Policy  will  be  submitting  to 
5  he  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
(  onceming  Profit  and  Loss  Statement — 
Operating  Statement.  This  information 
collection  was  published  in  the  Federal 
Register  on  May  3.  2000  at  65  FR  25730 
allowing  for  the  standard  60-day  public 
comment  period.  No  comments  were 
received. 

DATES:  Comment  Due  Date:  August  16, 
2000. 

ADDRESSES:  Comments  regarding  this 
lurden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
?  uggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503  and  also 
may  be  submitted  to  Marjorie  Ashby, 
CJeneral  Services  Administration  (MVP), 
Room  4011,  1800  F  Street  NW., 
Uashington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
n-'i".rah  Piiniif   i^Ol'i  SOl-4226. 
SUPPLEMENTARY  INFORMATION: 

A  Purpose 

The  Profit  and  Loss  Statement — 
Operating  Statement  is  the  financial 
planning  document  in  an  offeror's 
{  roposal  to  perform  a  GSA  cafeteria 
service  contract  and  its  contents  are  one 
factor  considered  by  the  contracting 
officer  in  deciding  to  award  a  contract. 
The  GSA  Form  2817  is  also  the  non- 
ADP  financial  reporting  vehicle  used  by 
cafeteria  contractors. 


B.  Annual  Reporting  Burden 

Respondents:  250;  annual  responses: 
250;  average  hours  per  response:  1; 
burden  hours:  250. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  1800  F 
Street  NW.,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-3822. 

Dated:  July  7.  2000. 
David  A.  Drabkin, 
Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  00-18035  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  6820-61-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Announcement  on  Trtbai  ConsuMafion 
With  American  Indian/Alaskan  Native 
Tribal  Representatives 

The  Department  of  Health  and  Human 
Services  policy  on  consultation  with 
American  Indian/ Alaska  Native  (AI/AN) 
Governments  and  Organizations  calls 
for  each  OPDIV  to  convene  a  meeting 
with  AI/AN  Tribal  Representatives. 

In  accordance  with  Departmental 
policy  on  Tribal  Consultation  with  AI/ 
AN  Governments  and  Organizations,  the 
Administration  on  Aging  will  be  hosting 
a  one  day  session  to  give  AI/AN  Tribal 
Representatives  and  their  Title  VI 
Director  an  opportunity  to  discuss 
Indian  elder  issues  related  to  (1)  Policy 
Directions;  (2)  Capacity  Building;  (3) 
Long-Term  Care;  and  (4)  Health  Care 
and  to  develop  recommendations  to  be 
presented  to  the  Assistant  Secretary  for 
Aging. 

This  Tribal  Listening  Session  will  be 
held  from  9  am  to  4  pm  on  August  8, 
2000  at:  Hubert  Humphrey  Building; 
200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

A  final  agenda  will  be  distributed  at 
the  meeting  when  you  sign  in. 

To  register  and  for  additional 
information  please  contact:  M.  Yvonne 
Jackson,  Ph.D.,  Director,  Office  for 
American  Indian,  Alaskan  Native  and 
Native  Hawaiian  Programs, 
Administration  on  Aging,  330 
Independence  Ave.,  SW,  Washington, 
DC  20201,  (202)  619-2713,  Email: 
Yvonne.Jackson@aoa.gov. 

Puqjose:^  accordance  with 
Departmental  policy  on  consultation 
with  (AI/AN)  Governments  and 
Organizations,  AoA  will  host  this 
meeting  to  give  AI/AN  Tribal 
Representatives  an  opportimity  to 


discuss  the  four  above  mentioned  areas 
and  develop  recommendations  to 
present  to  the  Assistant  Secretary  on 
Aging. 

Date  and  Time:  August  8,  2000,  9  am- 
4  pm  EST. 

Matters  to  be  Discussed:  The  agenda 
will  include  opening  remarks/break-out 
sessions  to  discuss  the  four  above 
mentioned  areas,  a  general  session,  open 
comment  time  and  closing  remarks. 

If  you  are  unable  to  attend  but  wish 
to  provide  comments  or  Tribal 
Resolutions  these  may  be  faxed  to  M. 
Yvoime  Jacksons  attention  at  (202)  260- 
1012. 

Dated:  July  11,2000. 
Jeanette  C.  Takamura, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  00-17920  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  41 50-01 -P 


DEPARTMENT  OF  HEALTH  AND 

-UMAN  SERVICES 

Centers  *o'  Disease  Control  and 
P'^eventior 

[60Day-00-^] 

Proposed  Data  Collections  Submitted 

?or  Public  Commen'  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  ControLind 
Prevention  (CDC)  will  puJi^Si  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
lise  of  automated  collection  teclmiques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 
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Nursing  Homes'  Access  to  Influenza 
Vaccine  and  Use  of  Rapid  Influenza 
Tests  and  Antivirals — New — National 
Center  for  Infectious  Diseases  (NCID) — 
Uncontrolled  nursing  home  influenza 
outbreaks  can  result  in  illness  in  >  60 
percent  and  death  in  >  10  percent  of 
residents.  Vaccine  is  the  primary  means 
to  prevent  influenza  and  its 
complications.  However,  outbreaks  can 
occur  despite  high  vaccination  levels. 
The  use  of  rapid  diagnostic  tests  and  the 
timely  administration  of  antiviral 


medications  can  lessen  the  impact  of 
influenza  outbreaks.  In  1998,  a  study 
was  conducted  among  nursing  homes  in 
9  states  to  determine  the  use  of  vaccine, 
rapid  influenza  tests,  and  antivirals, 
amantadine  and  rimantadine.  Since  that 
time,  new  rapid  diagnostic  tests  and 
neuraminidase  inhibitor  antiviral 
medications  have  been  approved.  In 
addition,  a  substantial  delay  in  the 
distribution  of  influenza  vaccine  and  a 
possible  vaccine  shortage  are 
anticipated  for  the  2000-01  influenza 
season. 


The  purpose  of  this  study  is  to  assess 
nursing  homes'  access  to  vaccine  in 
2000-01,  the  use  of  rapid  influenza 
diagnostic  tests,  and  the  influenza 
inhibitor  antivirals.  A  survey  will  be 
mailed  to  a  sample  of  randomly  selected 
nursing  homes  in  the  same  9  states 
surveyed  in  1998.  The  results  will  be 
used  to  evaluate  resident  and  staff 
vaccination  levels  and  the  use  of  rapid 
influenza  tests  and  antiviral 
medications.  We  will  also  assess  the 
relationship  between  access  to  vaccine 
and  the  occurrence  of  outbreaks.  There 
is  no  cost  to  the  respondents. 


1 

Respondents 

Numt)er  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Avg.  burden/ 

respondents 

(in  hrs) 

Total  burden 

Nursing  Home  staff 

1017 

1 

10/60 

170 

JL 
17 


Dated:  luly  11.2000. 
Nancy  Cheal, 


Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-17982  Filed  7-14-00;  8:45  am] 

BILLING  CODE  4163-19-P 

DEPARTMENT  OF  MEAL^^  AND 
HUMAN  SERVICES 

Administration  *of  C'^iid'-e'   ano 
Families 

Submission  tor  0MB  Review; 
Comment  Request 

Title:  LiHEAP  Household  Report 


Instrument 


OMB  No.  .0970-0060 

Description:  The  report  is  an  aimual 
activity  which  is  required  by  law  of  Low 
Income  Home  Energy  Assistance 
Program  (LIHEAP)  grantees  for  receipt 
of  federal  LIHEAP  block  grant  funds. 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  are  required 
to  report  statistics  for  the  previous 
federal  fiscal  year  on  the  number  and 
income  levels  of  LIHEAP  applicant  and 
assisted  households,  and  the  number  of 
LIHEAP  assisted  households  with  at 
least  one  member  who  is  elderly, 
disabled  or  a  young  child.  Insular  areas 
receiving  less  than  $200,000  annually  in 
LIHEAP  funds  and  Indian  Tribal 
Grantees  are  required  to  submit  data 

.    Annual  Burden  Estimates 


only  on  the  number  of  households 
receiving  heating,  cooling,  energy  crisis, 
or  weatherization  benefits.  The 
information  is  being  collected  for  the 
Department's  annual  LIHEAP  report  to 
Congress.  The  data  also  provide 
information  about  the  need  for  LIHEAP 
funds.  Finally,  the  data  are  being  used 
in  the  calculation  of  LIHEAP 
performance  measures  under  the 
Goverimient  Performance  Results  Act  of 
1993. 

Respondents:  State  Governments, 
Tribal  Goveniments  and  Territories 


Recommended  LP  LIHEAP  assist,  household  

Recommended  SF  LIHEAP  assist,  household 

Recommended  format  for  LIHEAP  applicant  households 

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


52 

132 

52 


Number  of 

responses  per 

respondent 


Average  bur- 
den 
hours  per  re- 
sponse 


25 

1 

13 


Total 
burden  hours 


1,300 
132 
676 


2,108 


2000 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 


OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Desk  Officer  for  ACF. 

Dated:  July  11.2000. 
Bob  Sargis, 

Reports  Cleat  unce  Officer. 
[FR  Doc.  00-17938  Filed  7-14-00;  8:45  am] 
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Total 
Jen  hours 

1,300 
132 
676 

2,108 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 

Docket  No  OON-^1373] 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Comment  Request:  Reporting  and 
Recordkeeping  Requirements  tor 
Mammography  Facilities 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
mammography  facilities,  standards,  and 
ay  summaries  for  patients. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
15, 2000. 

ADDRESSES:  Submit  written  cormnents 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
(iocument. 

FOR  FURTHER  INFORMATION  CONTACT: 
1  '^'ggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
bujden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Keportme  and  Recordkeeping 
Requirements  for  Mammography 
Facilities— 21  CFR  Part  900  (0MB 
Control  Number  0910-0309)— Extension 

Public  Law  102-539,  the 
Mammographv  Quality  Standards  Act  of 
1992  {MQSA)"(42  U.S.C.  263b)  as 
amended  by  the  Mammography  Quality 


Standards  Reauthorization  Act 
(MQSRA)  of  1998  (Public  Law  105-248) 
establishes  the  authority  for  a  Federal 
certification  and  inspection  program  for 
mammography  facilities;  regulations 
and  standards  for  accreditation  bodies 
for  mammography  facilities;  and 
standards  for  mammography  equipment, 
persoimel,  and  practices,  including 
quality  assurance.  MQSRA  extended  the 
life  of  the  MQSA  program  for  4  years 
from  its  original  expiration  date  of  1998 
imtil  2002,  and  also  modified  some  of 
the  provisions.  The  most  significant 
modification  from  a  report  and 
recordkeeping  viewpoint  under  21  CFR 
900.12(c)(2)  was  that  mammography 
facilities  were  required  to  send  a  lav 
summary  of  each  examination  to  the 
patient. 

FDA,  imder  this  regulation,  collects 
information  from  accreditation  bodies 
and  mammography  facilities  by 
requiring  each  accreditation  body  to 
submit  an  application  for  approval  and 
to  establish  a  quality  assurance  program. 
On  the  basis  of  accreditation,  facilities 
are  certified  by  FDA  and  must 
prominently  display  their  certificate. 
FDA  uses  the  information  to  ensure  that 
private,  nonprofit  organizations  or  State 
agencies  meet  the  standards  established 
by  FDA  for  accreditation  bodies  to 
accredit  facilities  that  provide 
mammography  services.  Information 
collected  from  mammography  facilities 
has  also  been  used  to  ensure  that  the 
personnel,  equipment,  and  quality 
systems  has  and  continues  to  meet  the 
regulations  under  MQSA  and  will  be 
used  by  patients  to  manage  their  health 
care  properly.  The  intent  of  these 
regulations  is  to  assure  safe,  reliable, 
and  accurate  mammography  on  a 
nationwide  level.  The  most  likely 
respondents  to  this  information 
collection  will  be  accreditation  bodies 
and  mammography  facilities  seeking 
certification. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No  of 
Respondents 

Annual 

Frequency 

per  Response 

Total 
Annual  Responses 

Hours  per 
Response 

Total  Hours 

Total 
Capital 
Costs 

Total 
Operating  & 
Maintenance 

Costs 

900.3 

6 

1 

6 

60 

360 

' 

900.3(b)(3) 

10 

1 

10 

60 

600 

S50 

\ 

900.3(c) 

4 

014 

0.56 

IS 

84 

900.3(e) 

1 

0.2 

0.2 

1 

0.2 

900.3(f)(2) 

1 

0.2 

02 

200 

40 

900.4(c) 

834 

834 

1 

834 

900.4(e) 

10.000 

10.000 

8 

80,000 

900.4(f) 

1,000 

1,000 

14.5 

14,500 

900.4(h) 

6 

750 

6 

4,500 

1 

900.4(0(2) 

1 

1 

1 

1 

900.6(c)(1) 

1 

1 

1 

1 

1 

900.11(b)(2) 

25 

25 

2 

50 

900.11(b)(3) 

5 

5 

05 

2.5 

44()t>J 
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Table  1 .— EsTiiy^ATED  Annual  Reporting  Burden — Continued 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency 

per  Response 

Total 
Annual  Responses 

Hours  per 
Response 

Total  Hours 

Total 
Capital 
Costs 

Total 
Operating  & 
Maintenance 

Costs 

900  11(c) 
900  12(c)(2) 
90012G)(1) 
900  12G)(2) 
900.15(d)(3)(ii) 
900  18(c) 
900  18(e) 
TOTAL 
1 

10,000 

9.800 

10 

1 

10.000 

10,000 

10 

0.0050 
4.080 

1 

1 

00020 

0.0005 

0.1000 

50 
39,984.000 

10 
1 

20 
6 
1 

20 

5  Minutes 

1 

50 
2 
2 
1 

1,000 

3.332,000 

10 

50 

40 

12 

1 

3,434.010 

$50 

$1,000 

$100 

$60 

$10 

$1,170 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

Total  Operating 

&  Maintenance 

Costs 

900.3(f)(1) 

900.4(g) 

900.11(b)(1) 

900.12(c)(4) 

900.12(e)(13) 

900.12(f) 

900.12(h) 

total 

10 

10.000 

1,000 

.10,000 

6.000 

10.000 

10,000 

130 
1 
1 
1 
52 
1 
2 

1,300 
10,000 

1,000 

10,000 

312,000 

10,000 

20,000 

200 

1 

1 

1 

0.125 

1 

0.5 

2,000 
10,000 

1,000 
10,000 
39,000 
10,000 
10,000 
82,000 

$20,000 
$20,000 

'  There  are  no  capital  costs  associated  with  this  collection  of  Information. 


All  costs  of  implementing 
requirements  for  certification  of 
mammography  facilities  will  be  borne 
by  accreditation  bodies;  the  incremental 
costs  that  accreditation  bodies  will  face 
are  not  expected  to  be  significant.  The 
collection's  burden  is  based  upon  the 
estimated  number  of  summaries 
received  by  FDA.  which  in  turn  is  based 
on  the  estimated  number  of 
examinations  expected  to  be  performed 
in  a  given  year.  If  mammography 
examinations  increase  in  number  in 
subsequent  years,  which  is  expected  for 
at  least  the  foreseeable  future,  the 
annual  biu-den  and  costs  to  meet  this 
requirement  will  increase. 

Included  in  the  burden  estimate  is  the 
FDA  estimate  for  mammography  lay 
summaries,  which  is  the  practice  of 
notifying  the  patient  in  layman's  terms 
of  the  results  of  the  patient's 
mammography  examination.  FDA 
estimates  that  there  are  9.800  facilities 
performing  mammography  in  the  United 
States.  FDA  also  estimates  that  those 
facilities  perform  a  total  of  40  million 
mammography  examinations  in  a  year. 
In  90  percent  of  these  cases,  the 
notification  to  the  patient  can  be 
established  by  a  brief  standardized  letter 
to  the  patient.  FDA  estimates  that 
preparing  and  sending  this  letter  will 
take  approximately  5  minutes.  In  the  10 
percent  of  the  cases  in  which  there  is  a 
finding  of  'Suspicious"  or  "Highly 
suggestive  of  malignancy."  the  facility  is 
required  to  make  reasonable  attempts  to 
ensure  that  the  results  are 


commimicated  to  the  patients  as  soon  as 
possible.  FDA  believes  that  this 
requirement  can  be  met  by  a  5  minute 
call  from  the  health  professional  to  the 
patient. 

Dated:  July  10.  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Dor.  00-17944  Filed  7-14-00:  8:45  am) 

BUJJNG  CODE  4160-01-F 


DEPAR-MEN^  0^  -EALTHAND 
H^._,MAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-0356] 

Agency  Information  Collectior 
Activities;  Annourcemert  o*  0MB 
Approval;  Survey  ot  Incidence  o' 
Gastroenterological  Parasitic 
Infections  in  the  United  States  as  a 
Result  of  Consumption  of  Raw  Fish 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Survey  of  Incidence  of 
Gastroenterological  Parasitic  Infections 
in  the  United  States  as  a  Result  of 
Consumption  of  Raw  Fish"  has  been 
approved  by  the  Office  of  Management 


and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  23.  2000  (65  FR 
33329).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0443.  The 
approval  expires  on  June  30,  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  July  10,  2000. 
William  K.  Hubbard. 

Senior  ■\ssociate  Commissioner  for  Policy , 

Planning,  and  Legislation. 

[FR  Doc.  00-17943  Filed  7-14-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtr- 

NatJonal  Cancer  Institute   Notice  o^ 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Cooperative  Family  Registry  for  Breast 
Cancer  Study. 

Date:  August  2,  2000. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8070.  Rockville,  MD 
20892-7405,  301/496-7987. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  7,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  00-17931  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute   Notice  c 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
D — Clinical  Studies. 

Date:  July  23-24,  2000. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Martin  H.  Goldrosen, 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8050,  Rockville,  MD 
20852-7408,  (301)  496-7930. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  7,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17932  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  h£alTH  AND 
HUMAN  SERVICES 

National  Institutes  o*  i-iealth 

National  Cancer  institute.  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individilals  who  plan  to 
attend  and  need  special  assistance,  such 


as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Dofe.  July  21,  2000. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  discuss  the  DCLG  Team 
Leaders  Reports  on:  Clinical  Trials 
Participation,  Advocacy  Involvement, 
Communications  Extraordinary  Opportunity, 
NCI  Brand,  DCLG  Operations,  NCI  Website, 
Quality  Cancer  Care  Committee/Health 
Disparities,  NCI  Priorities  and  t'    iscuss 
agenda  topics  for  the  upoomin    SLptember 
2000  Advocates  Summit  Confe:  ence. 

Place:  Federal  Building,  Rem  6C10, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Elaine  Lee,  Acting 
Executive  Secretary.  Oifice  of  Liaison 
Activities.  National  Cancer  Institute,  National 
Institutes  of  Health,  Federal  Building,  Room 
6C10,  Bethesda,  MD  20892-2580,  (301)  594- 
3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  7.  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17933  Filed  7-14-00;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPAR-MEN"  OF  HEALTH  AND 

HUMAN  SEC\'CES 


Na-Kjn 

Natio'-.a   ►^u 
Institj'e    Nc 


istitutes  of  Health 

J  ^ar  Genome  Research 
■  of  Closed  Meeting 


Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel 

Date:  August  8,  2000, 

Time:  3:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Conference  Room  B2B32/Bldg  31,  31 
Center  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  July  7,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17934  Filed  7-14-00;  8:45  am] 

BILLING  CODE    1-4.;.  .-•    V 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  o»  Ciosec 
Meeting 

i'ursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  August  3-4,  2000. 

Time.  8:00  a.m.  to  5:00  p.m. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  John  R.  Ranhand,  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 


Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  July  7,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-17935  Filed  7-14-00;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences   Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
md  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  F^rograms 
Review  Committee,  MARC  Review 
Subcommittee  A. 

Date:  )uly  26,  2000. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Room  1AS19, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-19G. 
Bethesda,  MD  20892-6200,  (301)  594-2849. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  )uly  7,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-17936  Filed  7-14-00:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  14,  2000. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockvile,  MD  20852. 

Contact  Person:  Luigi  Giacometti, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  18.  2000. 

Time:  8  a.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814 

Contact  Person:  Mary  Clare  Walker, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda.  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe.  July  18,  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Joe  Marwah,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
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Rockledge  Drive,  Room  5188,  MSC 
7846,Bethesda,  MD  20892,  (301)  435-1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  18,  2000. 

rime:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  {Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5180,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  18,  2000. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate.grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Julian  L.  Azorlosa, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3190, 
MSC  7848,  (301)  435-1507. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  18,  2000. 

Time:  2  p.m.  to  3  p.m. 
,     Agenda:  To  review  and  evaluate  grant 
[applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
'MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  19,2000. 
I     Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda.  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  19,2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramanda  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Jay  Cinque,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5186,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:July  19,  2000. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5170,  MSC  7844, 
Bethesda.  MD  20892,  (301)  435-1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Pcinel. 

Date:  July  19-21,  2000. 

Time:  8:30  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Eldorado  Hotel,  309  W.  San 
Francisco  St.,  Santa  Fe.  NM  87501. 

Contact  Person:  Mike  Radlke,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4176,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group, 
Lntemational  and  Cooperative  Projects  Study 
Section. 

Date:  July  20-21,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites  Hotel-Harbor 
Building,  1000  29th  Street  NW,  Washington, 
DC  20007. 

Contact  Person:  Sandy  Warren,  DMD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5134, 
MDC  7840,  Bethesda,  MD  20892,  (301)  435- 
1019. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  July  20,  2000. 


Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20852. 

Contact  Person:  Ann  A.  Jerkins,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6154,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-4514. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  20,  2000. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Betty  Hayden,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4206,  MSC  7812, 
Bethesda,  MD  20892,  301-435-1223, 
haydenb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  20,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jerry  L.  Klein,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4138,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  July  20,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ranga  V.  Srinivas, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinivar@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z?afe:July21,2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holidayinn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 
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Contact  Person:  Gordon  L.  Johnson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  RockJedge  Drive,  Room  4122, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212,  johnsong@csr.nih.gov. 

This  notice  is  being  published  less  than  1  r- 
days  prior  to  the  meeting  due  to  the  Uming 
limitaUons  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  July  21,2000. 

r/i77e;  1 1  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Rita  Anand,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4188,  MSC  7808, 
Bethesda,  MD  20892,  (301)  435-1151. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  July  21,  2000. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  RockJedge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariana  Dimitrov, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.  July  21,  2000. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Lang,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5210,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435-1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  July  7,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-17930  Filed  7-14-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

rOocHef  Nu    FB   4565   N -171 

Notice  of  Proposed  Intormation 
Collection   Corrment  Request; 
Monthly  Reports  for  Establishing  Net 
income 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
15, 2000. 

ADDRESSES:  Interested  persons  are 
invited  tu  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wajme  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-5221  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information 
FOR  FURTHER  INFORMATKDN  CONTACT; 
Willie  Spearmon,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708-3000,  (this  is  not  a 
toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciu^cy  of  the  agency's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Monthly  Reports  for 
Establishing  Net  Income. 

OMB  Control  Number,  if  applicable: 
2502-0108. 

Description  of  the  need  for  the 
information  and  proposed  use:  Field 
Office  staff  use  Monthly  Accounting 
Reports  to  assess  the  need  for  remedial 
actions  to  correct  project  deficiencies  or 
to  prevent  a  potential  default  of  the 
project  of  the  project  mortgage.  HUD 
Forms  93480  and  93481  are  related  to 
the  project  owners  costs.  When  a  project 
is  experiencing  rent  collection 
problems,  expenses  directly  effect  this 
income.  Loan  Servicers  are  responsible 
for  reviewing  trends  in  a  project's 
expenses  and  income. 

Agency  form  numbers,  if  applicable: 
HUD-93479.  93480,  93481. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  number  of 
respondents  for  each  form  {HUD-93479, 
93480,  and  93481)  is  4,000,  the 
frequency  of  responses  per  form  is  one 
per  month  (12  yearly).  The  number  of 
responses  for  the  3  forms  is  48,000,  for 
a  total  of  144,000  responses  per  year. 
The  hours  per  response  is  1.50  hours  for 
HUD-93479,  1  hour  for  forms  HUD- 
93480  and  HUD-93481 ,  estimating  the 
annual  burden  hoius  requested  to  be 
168,000. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  previously  approved 
collection  for  which  approved  has 
expired. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  July  6,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-FHC. 

[FR  Doc.  00-17969  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildilfe  Service 

Notice  of  Availability  of  an 
Environmental  AssessmenL'Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  the  approximately  0  25- 
Acre  Lot  1217,  Unit  1.  Block  9  in  the 
Tahitian  Village  Subdivision.  Bastrop 
County,  Texas  (Broussard) 

SUMMARY:  Gordon  and  Mary  Broussard 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-029946-0, 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  up  to 
0.25  acres  of  the  approximately  0.25- 
acre  Lot  1217,  Unit  1.  Block  9  in  the 
Tahitian  Village  Subdivision,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  16,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard,  U,S,  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S, 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  conmients 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Austin, 
Texas,  at  the  above  address.  Please  refer 


to  permit  number  TE-029946-0 
(Broussard)  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service,  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Gordon  and  Mary  Broussard  plan  to 
construct  a  single  family  residence  on 
up  to  0.25  acres  of  the  0.25-acre  Lot 
1217,  Unit  1,  Block  9,  of  the  Tahitian 
Village  Subdivision,  Bastrop  County, 
Texas.  This  action  will  eliminate  0.25 
acres  or  less  of  Houston  toad  habitat  and 
result  in  indirect  impacts  within  the  lot. 
The  Applicants  propose  to  compensate 
for  this  incidental  take  of  the  Houston 
toad  by  providing  $1,000.00  to  the 
National  Fish  and  Wildlife  Foimdation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 
Houston  toad  habitat,  as  identified  by 
the  Service. 

Renne  Lohoefener,    - 

Acting  Regional  Director,  Region  2, 
Albuquerque.  New  Mexico. 

[FR  Doc.  00-17983  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4310-55-4i 


DEPARTMENT  OF  THE  iNTER'OP 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessmenf'Habltat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  0.5  Acres  of  the  2.57- 
Acre  Lots  18  (1.38  Acres)  and  19  (1.19 
Acres),  Section  5.  in  the  Cede  D 
Country  Acres  Subdivision.  Bastrop 
County.  Texas  (Miles) 

SUMMARY:  William  and  Phyllis  Miles 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-029947-0. 
The  requested  permit,  which  is  for  a 
period  of  ^ears,  would  authorize  the 
incidental  take  of  the  endangered 


Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  2.57-acre  Lots  18  (1.38  acres)  and 
19  (1.19  acres).  Section  5,  in  the  Circle 
D  Country  Acres  Subdivision,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  16,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tarmika  Engelhard,  U.S.  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Austin, 
Texas,  at  the  above  address.  Please  refer 
to  permit  number  TE-029947-0  (Miles) 
.when  submitting  comments, 
FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service,  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17  22. 

Applicant 

William  and  Phyllis  Miles  plan  to 
construct  a  single  family  residence  on 
0.5  acres  of  the  2.57-acre  Lots  18  (1,38 
acres)  and  19  (1.19  acres),  Section  5,  in 
the  Circle  D  Country  Acres  Subdivision, 
Bastrop  County,  Texas.  This  action  will 
eliminate  0.5  acres  or  less  of  Houston 
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toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  applicants 
propose  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $1,500.00  to  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Renne  Lohefener, 

Acting  Regional  Director.  Region  2, 
Albuquerque,  New  Mexico. 

[FR  Doc.  00-17984  Filed  7-14-00;  8:45  am] 

BIUJNG  CODE  4510-5S-U 


DEPARTMENT  OF  THE  iN-^ERiOr. 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessmeni/'Habltat 
Conservation  Plan  and  Receipt  of  an 
Application  tor  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
(Bufo  houstonensisi  During 
Construction  of  Two  Single  Famiiv 
Residences  on  up  to  0  5  acres  Each  of 
the  0.567-acre  Lot  48,  Section  8   and  of 
the  0.493-acre  Lot  70.  Section  8,  in  the 
Circle  D  Country  Acres  Subdivision, 
Bastrop  County.  Texas  (Rush) 

sumiviary:  )im  Rush,  Green  Builder  Inc. 
,.\pplicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-029949-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
two  single  family  residences  on  up  to 
0.5  acres  each  of  the  following  two  lots 
in  the  Circle  D  Coimtry  Acres 
Subdivision,  Bastrop  County,  Texas:  (1) 
the  0.567-acre  Lot  48,  Section  8.  and,  (2) 
the  0.493-acre  Lot  70,  Section  8. 
The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  August  16,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 


writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard,  U.S.  Fish  and 
Wildhfe  Service.  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Austin, 
Texas,  at  the  above  address.  Please  refer 
to  permit  number  TE-029949-0  (Rush) 
when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service,  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Jim  Rush,  Green  Builder,  Inc.  plans  to 
construct  a  single  family  residence  on 
up  to  0.5  acres  of  the  0.567-acre  Lot  48, 
Section  8  and  of  the  0.493-acre  Lot  70. 
Section  8  in  the  Circle  D  Country  Acres 
Subdivision,  Bastrop  County,  Texas. 
This  action  will  eliminate  less  than  1.0 
acre  (0.5  acres  or  less  per  homesite)  of 
Houston  toad  habitat  and  result  in 
indirect  impacts  within  the  lot.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $3,000.00  ($1,500.00  per 
homesite)  to  the  National  Fish  and 
Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Renne  Lohoefener, 

Regional  Director.  Region  2,  Albuquerque. 

New  Mexico. 

(FR  Doc  00-17985  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4510-55-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-92{>  1.31CMD1    WYW14-'899: 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for  the 
reinstatement  of  oil  and  gas  lease 
WYW147899  for  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
•  has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sections  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW147899  effective  March  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ).  Lewis, 

Chief.  Leasable  Minerals  Section. 

[FR  Doc.  00-17950  Filed  7-14-00;  8:45  am] 

BILUNQ  CODE  4310-22-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  o(  Land  Management 
[WY-920-1310-01    WYW1478981 

Notice  of  Proposed  Reinstatement  of 
"erminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW147898  for  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
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has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW147898  effective  March  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela ).  Lewis, 

Chief,  Leasable  Minerals  Section. 

[FR  Doc.  00-17951  Filed  7-14-00;  8:45  am] 

mUlNG  CODE  4310-22-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[W Y-920-1 3 1 0  C  *    W  ¥  W 1  4  7  897] 

Notice  of  Proposed  Reinstatement  o* 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW147897  for  lands  in  Sweetwater 
Counter,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW147897  effective  March  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ].  Lewis, 

Chief.  Leasable  Minerals  Section. 

[FR  Doc.  00-17952  Filed  7-14-00;  8:45  am] 

BILLING  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1 31 0-01 :  WYW  1 34972] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  29,  2000. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  34972  for  lands  in  Fremont 
^County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of    ' 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl 34972  effective  February  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  [.  Lewis, 

Chief,  Leasable  Minerals  Section. 

[FR  Doc.  00-17953  Filed  7-14-00;  8:45  am) 

BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

AZ 050-00-1 430-6 U    AZA  ^9964    AZA 
29970    AZA  29972-AZA  299-5    AZA  299" 
AZA  29979- AZA  29983    AZA  29985    A2A 
29989; 

Arizona   Notice  of  Realty  Action: 
Competitive  Sale  of  Public  Land   r 
Quartzsite.  La  Paz  County,  Arizona 

AGENCY;  BuiKdu  ul  Land  Maiiagement, 
Interior.  ^ 

ACTION:  Extension  of  notice. 

SUMMARY:  The  following  land  in  La  Paz 
County,  Arizona  has  been  found 
suitable  for  disposal  under  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713;  90  Stat.  2757.  43  U.S.C. 


1719).  The  extension  will  allow 
additional  time  to  complete  the  sale. 

GUa  and  Salt  River  Meridian,  Arizona 

T.  4N..R.  19  W., 

Sec.  22,  NEV4NEV4SEV4; 

Sec.  23,  NEV«SWV4,SV2NEV4SWV4SWV4. 

NWV4SWV4SWV4.  NV2SEV4SWV4, 

SWV4SEV4SWV4; 
Sec.  29,  WVzNE'ANE'ANE'A. 

WV2NWV4NEV4NEV4,  NWV«NEV4. 

WV2NEV4NWV4.  SEV4NEV4NWV4, 

NWV4NWV«. 

Aggregating  215.00  acres,  more  or  less. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  1996,  the  Yuma  Field 
Office  published  a  notice  for  this  public 
land  sale  in  the  Federal  Register  (61  FR 
67342).  This  notice  segregated  the 
subject  public  land  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  pending  disposition  of 
the  action  or  270  days  from  the  date  of 
publication  of  the  notice  in  the  Federal 
Register.  Four  extensions  of  the  Notice 
have  been  published  in  the  Federal 
Register:  October  15,  1999  (64  FR 
55956);  September  23,  1997  (62  FR 
49701);  June  1,  1998  (63  FR  29746);  and 
January  22,  1999  (64  FR  3543-3544). 
Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  segregation  will  be 
extended  pending  disposition  of  the 
action  or  for  ano^er  270-day  period, 
whichever  occvu's  first. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist, 
Bureau  of  Land  Management,  Yuma 
Field  Office,  2555  East  Gila  Ridge  Road. 
Yuma,  AZ  85365,  (520)  317-3208. 

Dated:  luly  11.  2000. 

Maureen  A.  Merrell, 

Assistant  Field  Manager/Acting  Field 
Manager. 

[FR  Doc.  00-17988  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  o*  Land  Manaqement 

Notice  o*  Realty  Action:  Competitive 
Sale  o«  Public  Lands  in  Clark  County, 

The  following  lands  have  been 
designated  for  disposal  under  Public 
Law  105-263.  the  Southern  Nevada 
Public  Land  Management  Act  of  1998 
(112  Stat.  2343);  they  will  be  sold 
competitively  in  accordance  with 
Section  203  and  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713.1719,  and  1740)  at  not  less  than 
the  appraised  fair  market  value  (FMV). 
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Serial  No. 


Mount  Diablo  Meridian,  Nevada 


N-66693-00-90  . 
N-66694-00-91  . 
N-66695-00-92  . 
N-66696-00-93  . 
N-66697-00-94  . 
N-66698-00-95  . 
N-66699-00-96  . 
N-6670O-0O-97  . 
N-6670 1-00-98  . 
N-66702-00-99  . 
N-66703-00-100 

N-66704-00-101 
N-66705-00-102 
N-66706-00-103 
N-66707-00-104 
N-66708-00-105 
N-66709-00-106 
N-667 10-00-1 07 
N-667 11-00-108 
N-6671 2-00-1 09 
N-6671 3-00-1 10 
N-6671 4-00-1 11 
N-6671 5-00-1 12 
N-6671 6-00-1 13 
N-6671 7-00-1 14 
N-66729-00-115 


Legal  description 


T.  21  S.,  R.  60  E.,  sec.  17:  SWV4NWV4SEV4 

T.  21  S..  R.  60  E.,  sec.  18:  E',^NWV4SEV4SWV« 

T.  21  S.,  R.  60  E.,  sec.  31:  lot  13  „ '. 

T.  21  S.,  R.  60  E.,  sec.  31:  EV2SWy4SWV4NEV4 

T.  22  S.,  R.  60  E,  sec.  11:  NEV4NWV4NWy4  ...._ „ 

T.  22  S.,  R.  60  E.,  sec.  12:  SEV4NEV4SEV4NWV4,  Ei/feSEy4SEV4NWy4 

T.  22  S.,  R.  60  E.,  sec.  12:  NEy4SEy4NEy4NEy4 

T.  22  S.,  R.  60  E.,  sec.  12:  Sy2SWy4NWy4NEy4  

T.  22  S.,  R.  60  E.,  sec.  12:  SEy4SEy4NWy4NEy4  

T.  22  S.,  R.  60  E.,  sec.  12:  Ey2SWy4SEy4NEy4,  SWy4SEy4SEy4NEy4  

T.     22     S.,     R.     60     E.,     sec.     12:     SWy4SEy4WE'/iNEy4,     Ny2NEy4SEy4NEy4, 

NEy4Nwy4SEy4NEy4,  wy2Nwy4SEy4NEy4.     ^ 

T.  22  S.,  R.  60  E..  sec.  12:  E'/iSEy4SWy4NEy4 

T.  22  S.,  R.  61  E.,  sec.  7:  SEy4SEy4NWy4 „ 

T.  22  S.,  R.  61  E.,  sec.  19:  lot  5  _ 

T.  22  s.,  R.  61  E.,  sec.  19:  lot  9  [ 

T.  22  S.,  R.  61  E.,  sec.  19:  lot  10  

T.  22  S.,  R.  61  E.,  sec.  19:  lot  11   "" 

T.  22  S.,  R.  61  E.,  sec.  19:  lot  12  

T.  22  S.,  R.  61  E.,  sec.  19:  lot  14  

T.  22  S.,  R.  61  E.,  sec.  20:  lot  60  

T.  22  S.,  R.  61  E.,  sec.  20:  lot  79 

T.  22  S.,  R.  61  E.,  sec.  20:  lot  80  

T.  22  S.,  R.  61  E.,  sec.  20:  lot  72  [ 

T.  22  S.,  R.  61  E.,  sec.  20:  lot  84  

T.  22  S.,  R.  61  E.,  sec.  20:  lot  87  

T.  22  S.,  R.  61  E.,  sec.  19:  lot  15  


Gross 
acreage 


10.00 
5.00 
5.00 
5.00 

10.00 
7.50 
2.50 
5.00 
2.50 
7.50 

15.00 

5.00 
10.00 
1.25 
1.25 
1.25 
1.25 
1.25 
1.33 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
1.25 


Upon  publication  of  this  notice  and 
until  the  completion  of  the  sale,  the 
BLM  is  no  longer  accepting  land  use 
applications  affecting  any  parcel  being 
offered  for  sale.  Any  applications  filed 
after  this  notice  for  rights-of-way, 
permits,  leases,  and  other  uses  will  be 
returned  to  the  applicants  with  no 
action  taken.  If  the  land  is  sold, 
conveyance  of  the  locatable  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  locatable 
mineral  interests  being  offered  have  no 
known  mineral  value.  Acceptance  of  a 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonrefundable  filing  fee 
in  conjunction  with  the  final  payment 
for  processing  of  the  conveyance  of  the 
locatable  mineral  interests. 

The  terms  and  conditions  applicable 
to  the  sale  are  as  follows: 

All  Parcels  Subject  to  the  Following 

1.  All  leaseable  and  saleable  mineral 
deposits  are  reserved  on  land  sold; 
permittees,  licensees,  and  lessees,  retain 
the  right  to  prospect  for,  mine,  and 
remove  the  minerals  owned  by  the 
United  States  under  applicable  law  and 
any  regulations  that  the  Secretary  of  the 
Interior  may  prescribe,  including  all 
necessary  access  and  exit  rights. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by 


authority  of  the  United  States  under  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

3.  All  land  parcels  are  subject  to  all 
valid  and  existing  rights.  Encumbrances 
of  record  are  available  for  review  during 
business  hours,  7:30  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Biu-eau 
of  Land  Management,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas, 
Nevada. 

4.  All  land  parcels  are  subject  to 
reservations  for  roads,  public  utilities 
and  flood  control  purposes,  both 
existing  and  proposed,  in  accordance 
with  the  local  governing  entities' 
Transportation  Plans. 

5.  All  purchaser's/patentees,  by 
accepting  a  patent,  agree  to  indemnify, 
defend,  and  hold  the  United  States 
harmless  fi-om  any  costs,  damages, 
claims,  causes  of  action,  penalties,  fines, 
liabilities,  and  judgements  of  any  kind 
or  nature  arising  from  the  past,  present, 
and  future  acts  or  omissions  of  the 
patentee  or  their  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
peirty,  arising  out  oS»or  in  connection 
with,  the  patentee's  use,  occupancy,  or 
operations  on  the  patented  real 
property.  This  indemnification  and  hold 
harmless  agreement  includes,  but  is  not 
limited  to,  acts  and  omissions  of  the 
patentee  and  their  employees,  agents, 
contractors,  or  lessees,  or  any  third 
party,  arising  out  of  or  in  connection 
with  the  use  and/or  occupancy  of  the 
patented  real  property  which  has 


already  resulted  or  does  hereafter  resxilt 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now, 
or  may  in  the  futiue  become,  applicable 
to  the  real  property:  (2)  Judgements, 
claims  or  demands  of  any  kind  assessed 
against  the  United  States;  (3)  Costs, 
expenses,  or  damages  of  any  kind 
inciured  by  the  United  States;  (4)  Other 
releases  or  threatened  releases  of  solid 
or  hazardous  waste(s)  and/or  hazardous 
substances(s),  as  defined  by  federal  or 
state  environmental  laws;  off,  on,  into  or 
imder  land,  property  and  other  interests 
of  the  United  States;  (5)  Other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined  by 
federal  and  state  environmental  laws  are 
generated,  released,  stored,  used  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action,  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resource  damages  as 
defined  by  federal  and  state  law.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

The  appraisal  reports  for  each  parcel 
will  be  available  for  public  review  at  the 
BLM's  Las  Vegas  Field  Office  on  or 
before  September  1,  2000. 

Each  parcel  will  be  offered  via  the 
Internet,  by  sealed  bid,  and  at  oral 
auction.  Pre-auction  bidding  via  the 
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Internet  will  be  conducted  from 
September  25,  2000,  through  October 

24,  2000.  Internet  bidding  procedures 
will  be  available  on  or  before  September 

25,  2000  at  www.auctionrp.com.  All 
sealed  bids  must  be  received  in  the 
BLM's  Las  Vegas  Field  Office(LVFO). 
4765  Vegas  Drive,  Las  Vegas,  NV  89108, 
by  no  later  than  4:15  p.m.  PST,  October 
30,  2000.  Sealed  bid  envelopes  must  be 
marked  on  the  lower  front  left  comer 
with  the  parcel  number  and  sale  date. 
Bids  must  be  for  not  less  than  the 
appraised  fair  market  value  (FMV),  with 
a  separate  bid  submitted  for  each  parcel. 

Each  sealed  bid  and  the  highest 
written  Internet  bid  shall  be 
accompanied  by  a  certified  check, 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  10 
percent  of  the  amount  bid. 

The  bid  deposit  for  the  highest 
qualified  written  Internet  bid  must  be 
received  at  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  NV  89108 
by  4:15  PST  on  October  27,  2000.  The 
highest  qualified  written  Internet  bid  or 
sealed  bid  on  each  parcel  will  determine 
the  starting  monetary  point  for  oral 
bidding.  If  no  written  Internet  bids  or 
sealed  bids  are  received,  oral  bidding 
will  begin  at  the  appraised  FMV.  The 
parcels  will  be  offered  for  competitive 
sale  by  oral  auction  beginning  at  9  a.m. 
PDT,  November  2,  2000.  at  the  Clark 
County  Commission  Chambers,  Clark 
County  Government  Center,  500  S. 
Grand  Central  Parkway,  Las  Vegas, 
Nevada.  Registration  for  oral  bidding 
will  begin  at  8  a.m.  the  day  of  sale  and 
will  continue  throughout  the  auction. 
All  bidders  oral  are  required  to  register. 

The  highest  qualifying  bid  for  any 
parcel,  whether  written  Internet,  sealed, 
or  oral,  will  be  declared  the  highest  bid. 
The  appcu-ent  high  bidder,  if  an  oral 
bidder,  must  submit  the  required  bid 
deposit  immediately  following  the  close 
of  the  sale  in  the  form  of  cash,  personal 
check,  bank  draft,  cashiers  check, 
money  order,  or  any  combination 
thereof,  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  20 
percent  of  the  amount  bid. 

The  remainder  of  the  full  bid  price, 
whether  written  Internet,  sealed  or  oral, 
must  be  paid  within  180  calendar  days 
of  the  date  of  the  sale.  Failure  to  pay  the 
full  price  within  the  180  days  will 
disqualify  the  apparent  high  bidder  and 
cause  the  bid  deposit  to  be  forfeited  to 
the  BLM.  Unsold  parcels  may  be  offered 
on  the  Internet  beginning  November  13, 
2000.  Internet  auction  procedures  will 
be  available  at  wwrw.auctionrp.com  on 
or  before  November  13,  2000.  If  unsold 
on  the  Internet,  parcels  may  be  offered 


at  future  auctions  without  additional 
legal  notice. 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older;  a  corporation  subject  to  the  laws 
of  any  State  or  of  the  United  States;  a 
State,  State  instrumentality,  or  political 
subdivision  authorized  to  hold  property; 
or  an  entity,  including  but  not  limited 
to  associations  or  partnerships,  capable 
of  holding  property  or  interests  therein 
under  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit. 

In  order  to  determine  the  fair  market 
value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government.  Furthermore,  no  warranty 
of  any  kind  shall  be  given  or  implied  by 
the  United  States  as  to  the  potential  uses 
of  the  lands  offered  for  sale;  conveyance 
of  the  subject  lands  vdll  not  be  on  a 
contingency  basis.  It  is  the  buyers' 
responsibility  to  be  aware  of  aJl 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyers 
responsibility  to  be  aware  of  existing  or 
projected  use  of  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  from  a  public 
road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  planning 
and  environmental  documents,  is 
available  at  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  NV  89108, 
or  by  calling  (702)  647-5114.  Some  but 
not  all  of  this  information  will  also 
available  on  the  Internet  at  http:// 
wrww.nv.blm.gov.  Click  on  Southern 
Nevada  Public  Land  Management  Act, 
then  click  on  Land  Sale  Information. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  general  public  and 
interested  parties  may  submit  comments 
to  the  Field  Manager,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas, 


Nevada  89108.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior.  The 
Bureau  of  Land  Management  may  accept 
or  reject  any  or  all  offers,  or  withdraw 
any  land  or  interest  in  the  land  irom 
sale,  if,  in  the  opinion  of  the  authorized 
officer,  consummation  of  the  sale  would 
not  be  fuUy  consistent  with  FLPMA  or 
other  applicable  laws  or  is  determined 
not  in  the  publics  interest.  Any 
comments  received  during  this  process, 
as  well  as  the  commentors  name  and 
address,  will  be  available  to  the  public 
in  the  administrative  record  and/or 
pursuant  to  a  Freedom  of  Information 
Act  request.  You  may  indicate  for  the 
record  that  you  do  not  wish  your  name 
and/or  address  made  available  to  the 
public.  Any  determination  by  the 
Bureau  of  Land  Management  to  release 
or  withhold  the  names  and/or  addresses 
of  those  who  comment  will  be  made  on 
a  case-by-case  basis.  A  commentor's 
request  to  have  their  name  and/or 
address  withheld  from  public  release 
will  be  honored  to  the  extent 
permissible  by  law. 

Lands  will  not  be  offered  for  sale  until 
at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Dated:  June  30,  2000. 
Mark  T.  Morse, 

Field  Manager. 

(FR  Doc.  00-17854  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4310-HC-U 


DEPARTMEhfT  OF  THE  INTERIOR 

Bureau  of  La  re  Ma'-aaement 
[AZ-050-00-1 230-00;  8371] 

Anzona   Long-Term  Visitor  Area 
Program  for  2000-2001  and 
Subsequen!  Use  Seasons:  Revision  to 
Existing  Supplementary  Rules.  Yuma 
Pieid  Office  Arizona,  and  California 
Desert  District.  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Publication  of  supplementary 

rules  for  Long-Term  Visitor  Areas 

within  the  California  Desert  District,  El 

Centro  Resource  Area. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Yuma  Field  Office 
and  California  Desert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
(LTVA)  Program.  The  program,  which 
was  instituted  in  1983,  established 
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designated  LTVAs  and  identified  an 
annual  long-term  use  season  from 
September  15  to  April  15.  Ehiring  the 
long-terra  season,  visitors  who  wish  to 
camp  to  public  lands  in  one  location  for 
extended  periods  must  stay  in  the 
designated  LTVAs  and  purchase  an 
LTVA  permit. 

EFFECTIVE  DATE:  September  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lowans,  Outdoor  Recreation 
Planner,  Yuma  Field  Office,  2555  East 
Gila  Ridge  Road,  Yuma,  Arizona  85365, 
telephone  (520)  317-3210;  and  Anna 
Atkinson,  Outdoor  Recreation  Planner, 
Palm  Springs-South  Coast  Research 
Area,  690  West  Garnet  Avenue,  North 
Palm  Springs,  California  92258, 
telephone  (760)  251-4800;  or  Bob 
Haggerty.  Outdoor  Recreation  Planner, 
El  Centro  Resource  Area,  1661  South 
Fourth  Street,  El  Centro,  California 
92243,  telephone  (760)  337-4400. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  LTVA  program  is  to 
provide  areas  for  long-term  winter 
camping  use.  The  sites  designated  as 
LTVAs  are,  in  most  cases,  the  traditional 
use  areas  of  long-term  visitors. 
Designated  sites  were  selected  using 
criteria  developed  during  the  land 
management  planning  process,  and 
environmental  assessments  were 
completed  for  each  site  location. 

The  program  was  established  to  safely 
and  properly  accommodate  the 
increasing  demand  for  long-term  winter 
visitation  and  to  provide  natiu'al 
resource  protection  through  improved 
management  of  this  use.  The 
designation  of  LTVAs  assures  that 
specific  locations  are  available  for  long- 
term  use  year  after  year,  and  that 
inappropriate  areas  are  not  used  for 
extended  periods. 

Visitors  may  camp  without  an  LTVA 
permit  outside  of  LTVAS,  on  public 
lands  not  otherwise  posted  or  closed  to 
camping,  for  up  to  14  days  in  any  28- 
day  period. 

Authority  for  the  designation  of 
LTVAs  is  contained  in  Title  43,  Code  of 
Federal  Regulations,  Subpart  8372, 
Sections  0-3  and  0-5(g).  Authority  for 
the  establishment  of  an  LTVA  program 
is  contained  in  Title  43,  Code  of  Federal 
Regulations,  Subpart  8372,  Section  1, 
and  for  the  payment  of  fees  in  Title  36, 
Code  of  Federal  Regulations,  Subpart 
71.  The  authority  for  establishing 
supplementary  rules  is  contained  in 
Title  43,  Subpart  8365,  Section  1-6.  The 
LTVA  supplementary  rules  have  been 
developed  to  meet  the  goals  of 
individual  resource  management  plans. 
These  rules  will  be  available  in  each 
local  office  having  jurisdiction  over  the 
lands,  sites,  or  facilities  affected,  and 


will  be  posted  near  and/or  within  the 
lands,  sites,  or  facilities  affected. 
Violations  of  supplementary  rules  are 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

The  following  are  the  supplemental 
rules  for  the  designated  LTVAs  and  are 
in  addition  to  rules  of  conduct  set  forth 
in  Title  43,  Code  of  Federal  Regulations, 
Subpart  8365,  Section  0.1  through  1-7. 

The  following  supplemental  rules 
apply  year-long  to  all  public  land  users 
who  enter  the  LTVAS. 

1.  The  Permit.  A  permit  is  required  to 
camp  in  a  designated  LTVA  between 
September  15  and  April  15.  The  permit 
authorizes  the  permittee  to  camp  within 
any  designated  LTVA  using  those 
camping  or  dwelling  unit{s)  indicated 
on  the  permit  between  the  period  from 
September  15  to  April  15.  There  are  two 
types  of  permits:  Long-term  and  short- 
visit.  The  long-term  permit  fee  is 
$100.00,  U.S.  funds  only,  for  the  entire 
season  and  any  part  of  the  season.  The 
short-term  permit  is  $20.00  for  seven  (7) 
consecutive  days.  The  short-visit  permit 
may  be  renewal  an  unlimited  number  of 
times  for  the  cost  of  $20.00  for  seven 
consecutive  days.  No  refunds  are  made 
on  permit  fees. 

2.  The  Permit.  The  be  valid,  the  short- 
visit  permit  decal  or  long-term  permit 
decal  must  be  affixed  at  the  time  of 
purchase,  with  the  adhesive  backing,  to 
the  bottom  right-hand  comer  of  the 
windshield  of  all  transportation  vehicles 
and  in  a  clearly  visible  location  on  all 
camping  units.  A  maximum  of  two  (2) 
secondary  vehicles  is  permitted. 

3.  Permit  Transfers.  The  permit  may 
not  be  reassigned  or  transferred  by  the 
permittee. 

4.  Permit  Revocation.  An  authorized 
BLM  officer  may  revoke,  without 
reimbursement,  any  LTVA  permit 
issued  to  any  person  when  the  permittee 
violates  any  BLM  rule  or  regulation,  or 
when  the  permittee,  permittee's  family, 
or  guest's  conduct  is  inconsistent  with 
the  goal  of  BLM's  LTVA  Program. 
Failure  to  retiun  any  LTVA  permit  to  an 
authorized  BLM  officer  upon  demand  is 
a  violation  of  this  supplemental  rule. 
Any  permittee  whose  permit  is  revoked 
must  remove  all  property  and  leave  the 
LTVA  system  within  12  hours  of  Notice. 
The  revoked  permittee  will  not  be 
allowed  into  any  other  LTVA  in  Arizona 
or  California  for  the  remainder  of  the 
LTVA  season. 

5.  Unoccupied  Camping  Units. 
Camping  units  or  campsites  must  not  be 
left  unoccupied  within  any  LTVA  for 
periods  of  greater  than  5  days  unless 
approved  in  advance  by  an  authorized 
BLM  officer. 


6.  Parking.  For  your  safety  and 
privacy,  you  must  maintain  a  minimum 
of  15  feet  of  space  between  dwelling 
luiits. 

7.  Removal  of  Wheels  and  Campers. 
Campers,  trailers,  and  other  dwelling 
units  must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  Pickup 
campers  may  be  set  on  jacks 
manufactured  for  that  purpose. 

8.  Quiet  Hours.  Quiet  hours  are  from 
10  p.m.  to  6  a.m.  in  accordance  with 
applicable  State  time  zone  standards,  or 
as  otherwise  posted. 

9.  Noise.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  as  determined  by 
the  authorized  BLM  officer  is 
prohibited.  Amplified  music  is  allowed 
only  within  La  Posa  and  Imperieil  Dam 
LTVAs  and  only  in  locations  designated 
by  BLM  or  when  approved  in  advance 
by  an  authorized  BLM  officer. 

10.  Access.  Do  not  block  roads  or 
trails  commonly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  any  other  means. 

1 1 .  Structiu-es  and  Landscaping.  Fixed 
structures  of  any  type  are  prohibited 
and  temporary  structures  must  conform 
to  posted  policies.  This  includes,  but  is 
not  limited  to  fences,  dog  runs,  storage 
imits,  and  windbreaks.  Alterations  to 
the  natural  landscape  are  not  allowed. 
Painting  rocks  or  defacing  or  damaging 
any  natural  or  archaeological  feature  is 
prohibited. 

12.  Livestock.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
LTVA  boundaries  is  permitted  only 
when  approved  in  advance  by  an 
authorized  BLM  officer. 

13.  Pets.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unattended  and  unwatched  pets  may 
fall  prey  to  coyotes  or  other  desert 
predators.  Pet  owners  are  responsible 
for  clean-up  and  sanitary  disposal  of  pet 
waste. 

14.  Cultural  Resources.  Do  not  disturb- 
any  archaeological  or  historical  values 
including,  but  not  limited  to. 
petroglyphs,  ruins,  historic  buildings, 
and  artifacts  that  may  occur  on  public 
lands. 

15.  Trash.  Place  all  trash  in 
designated  receptacles.  Public  trash 
facilities  are  shown  in  the  LTVA 
brochure.  Depositing  trash  or  holding- 
tank  sewage  in  vault  toilets  is 
prohibited.  An  LTVA  permit  is  require 
for  trash  disposal  within  all  LTVA 
campgrounds  except  for  the  Mule 
Mountain  LTVA.  The  changing  of  motor 
oil,  vehicular  fluids,  or  disposal  and 
possession  of  these  used  substances 
within  an  LTVA  is  strictly  prohibited. 
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16.  Dumping.  Absolutely  no  dumping 
of  sewage,  gray  water,  or  garbage  on  the 
ground.  This  includes  motor  oil  and  any 
other  waste  products:  Federal,  state  and 
county  sanitation  laws  and  county 
ordinances  specifically  prohibit  these 
practices.  Sanitary  dump  station 
locations  are  shown  in  the  LTVA 
brochure.  LTVA  permits  are  required  for 
dumping  within  all  LTVA  campgrounds 
except  for  the  Midland  LTVA. 

17.  Self-Contained  Vehicles.  In  Pilot 
Knob,  Midland,  Tamarisk,  and  Hot 
Springs  LTV  As,  camping  is  restricted  to 
self-contained  camping  units  only.  Self- 
contained  units  must  have  a  permanent 
affixed  waste  water  holding  tank  of  10- 
gallon  minimum  capacity.  Port-a-potty 
systems,  or  systems  which  utilize 
portable  holding  tanks,  or  permanent 
holding  tanks  of  less  than  10-gallon 
capacity  are  not  considered  to  be  self- 
contained.  The  La  Posa,  Imperial  Dam, 
and  Mule  Mountain  LTVAs  are 
restricted  to  self-contained  camping 
units,  except  within  500  feet  of  a  vault 
or  rest  room. 

18.  Campfires.  Campfires  are 
permitted  in  LTVAs  subject  to  all  local, 
state,  and  Federal  regulations.  Comply 
with  posted  rules. 

19.  Wood  Collection.  No  wood 
collection  is  permitted  within  the 
LTVAs.  Possession  of  native  firewood  is 
prohibited.  Please  contact  the  nearest 
BLM  office  for  current  regulations 
concerning  wood  collection. 

20.  Speed  Limit.  The  speed  limit  in 
LTVAs  is  15  mph  or  as  otherwise 
posted. 

21.  Off-Highway  Vehicle  Use. 
Motorized  vehicles  must  remain  on 
existing  roads,  trails,  and  washes. 

22.  Vehicle  Use.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  State 
or  local  laws  and  regulations  relating  to 
use,  standards,  registration,  operation, 
and  inspection. 

23.  Firearms.  The  discharge  or  use  of 
firearms  or  weapons  if  prohibited  inside 
or  within  V^  mile  of  the  LTVAS. 

24.  Vending  Permits.  Any  conunercial 
activity  requires  a  vending  permit. 
Please  contact  the  nearest  BLM  office  for 
information  on  vending  or  concession 
permits. 

25.  Aircraft  Use.  Landing  or  taking  off 
of  aircraft,  including  ultralights  and  hot 
air  balloons,  is  prohibited  in  LTVAs. 

26.  Perimeter  Camping.  No  camping  is 
allowed  within  1  mile  of  Hot  Spring, 
Tamarisk,  Pilot  Knob  LTVAs  and  within 

l2  miles  of  Midland  LTVA. 

27.  Hot  Spring  Spa  and  Day  Use  Area: 
Food,  beverages,  glass  containers,  soap, 
and  pets  are  prohibited  within  the 
fenced-in  area  at  the  Hot  Springs  Spa. 
Day  use  hours  are  5  a.m.  to  midnight. 


28.  Mule  Mountain  LTVA.  All 
camping  within  Wiley's  Well  and  Coon 
Hollow  campgrounds  is  restricted  to 
designated  sites  only  and  is  limited  to 
one  (1)  camping  or  dwelling  unit  per 
site. 

29.  Imperial  Dam  and  La  Posa  LTVAs. 
Overnight  occupancy  is  prohibited  in 
desert  washes  in  Imperial  Dam  and  La 
Posa  LTVAs. 

30.  La  Posa  LTVA.  Access  to  La  Posa 
LTVA  is  restricted  to  legal  access  roads 
along  U.S.  Highway  95.  Construction 
and  use  of  other  access  points  are 
prohibited.  This  includes  removal  or 
modification  of  barricades,  such  as 
fences,  ditches,  cind  berms. 

31.  Posted  Rules.  Observe  all  posted 
rules.  Individual  LTVAs  may  have 
additional  specific  rules.  If  posted  rules 
differ  from  these  supplemental  rules, 
the  posted  rules  take  precedence. 

32.  Other  Laws.  LTVA  permit  holders 
are  required  to  observe  all  Federal, 
State,  and  local  laws  and  regulations 
applicable  to  the  LTVA  and  shall  keep 
the  LTVA  and,  specifically,  their 
campsite,  in  a  neat,  orderly,  and 
sanitary  condition. 

33.  Length  of  Stay.  Length  of  stay  in 
an  LTVA  between  April  16  and 
September  14  is  limited  to  14  days  in  a 
28--day  period.  After  the  14th  day  of 
occupation  campers  must  move  outside 
of  a  25-mile  radius  of  the  previous 
location. 

Violation  of  these  supplementary 
rules  may  result  in  revocation  of  the 
LTVA  permit,  issuance  of  a  citation, 
and/or  arrest  which  may  require 
appearance  before  a  U.S.  Magistrate  or 
penalties  upt  o  $100,000  and/or  one- 
year  imprisonment. 

This  notice  is  published  under  the 
authority  of  Title  43,  Code  of  Federal 
Regulations,  Subpart  8365,  Section  1-6. 

Dated:  June  30,  2000. 
Gail  Acheson, 

Field  Manager,  Yuma  Field  Office. 
James  G.  Kenna, 

Field  Manager,  Palm  Spring-South  Coast 
Field  Office. 
Elayn  Briggs, 

Acting  Field  Manager,  El  Centra  Field  Office. 
[PR  Doc.  00-17858  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  4310-^-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-130-2810-HT;  GPO-0284] 

Notice  ot  Regulated  Fire  Closure  tor 
Bureau  of  Land  Management  Public 
Lands  In  the  State  of  Washington 

AGENCY:  Bureau  ul  Land  Management, 
Spokane  District. 


SUMMARY:  Pursuant  to  43  CFR  9212.2, 
the  following  acts  are  prohibited  on 
public  lands  within  the  Spokane 
District,  Bureau  of  Land  Management 
(BLM)  including  Jimiper  Forest/Jimiper 
Dunes  Recreation  Area,  and  areas 
surrounding  Hog  Canyon,  Miller  Ranch/ 
Fishtrap,  Pacific  Lake,  Twin  Lakes, 
Coffeepot,  Yakima  River  Canyon, 
Douglas  Creek,  Chopaka/Palmer 
Moimtain,  Split  Rock,  Liberty,  Saddle 
Moimtains,  Lakeview  Ranch/Lake 
Creek,  Boundary  Dam,  and  Esciu^e 
Ranch/Rock  Creek  recreation  sites, 
beginning  at  noon  July  15,  2000  until 
further  notice. 

1.  Building,  maintaining,  attending  or 
using  a  fire,  campfire  or  stove  fire, 
including  charcoal  briquette  fire  (43 
CFR  9212.2). 

Note:  LiquiRed  and  bottled  gas  stoves  and 
heaters  are  permitted  provided  that  they  are 
within  an  area  at  least  10  feet  Ln  diameter 
that  is  barren  or  clear  of  all  flammable 
material. 

2.  Smoking  while  traveling  in  timber, 
brush  or  grass  areas,  except  in  vehicles 
on  roads,  on  barren  or  cleared  areas  at 
least  3  feet  in  diameter  or  boats  on  rivers 
and  lakes. 

3.  Operating  any  type  of  motorized 
vehicle  off  developed  roadways.  Parking 
of  vehicles  off  roadways  must  be  done 
in  an  area  barren  of  flammable  materials 
(43  CFR  9212.2(b)(1)). 

Note:  Developed  roadways  are  those  which 
are  clear  of  flammable  debris,  berm  to  berm. 
luniper  Dunes  Recreation  Area  is  Exempt. 

Piu-suant  to  43  CFR  9212.3(a)  the 
following  persons  are  exempt  from  this 
order: 

1 .  Persons  with  a  permit  that 
specifically  authorized  the  otherwise 
prohibited  act  or  omission. 

2.  Any  Federal,  State  or  local  officer 
or  a  member  of  an  organized  rescue  or 
firefighting  force  in  the  performance  of 
an  official  duty. 

Violation  of  these  prohibitions  is 
punishable  by  a  fine  of  not  more  than 
$1,000.00  or  to  imprisonment  of  not 
more  than  12  months,  or  both. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Boyd,  Fire  Management  Officer, 
Bureau  of  Land  Management,  Spokane 
District  Officer,  1103  N.  Fancher  Road, 
Spokane  Washington,  99212;  or  call 
(509)  536-1200. 

Dated  July  11.2000. 
Joseph  K.  Buesing, 
District  Manager. 

[FR  Doc.  00-17987  Filed  7-14-00;  8:45  am] 
BIUJNG  CODE  4310-3»-U 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Idaho:  Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

interior. 
action:  Notice. 

SUMMARY:  The  plats  of  the  following 
described  lands  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9  a.m..  on  the  dates  specified: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  16  and  17,  T.  5  S.,  R.  36  E., 
Boise  Meridian,  Idaho,  Group  Number 
945  (Part  1  of  2),  was  accepted  April  12, 
2000.  The  plat  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs.  Fort  Hall 
Agency. 

The  plat  representing  the  corrective 
dependent  resurvey  of  portions  of  the 
west  and  north  boundaries,  and  the 
dependent  resurvey  of  portions  of  the 
north  boundary,  subdivisional  lines, 
and  the  subdivision  of  sections  4,  5,  6, 
7,  and  9,  T.  5  S.,  R.  36  E.,  Boise 
Meridian,  Idaho,  Group  Number  945 
(Part  2  of  2),  was  accepted  April  12, 
2000.  The  plat  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Fort  Hall 
Agency. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  of  the  subdivision  of  sections 
21  and  22,  and  the  further  subdivision 
of  section  21,  and  the  subdivision  of 
section  27,  T.  2  N.,  R.  5  W.,  Boise 
Meridian,  Idaho,  Group  Number  1049, 
was  accepted  April  17.  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  subdivisional  lines,  and 
adjusted  1892  meanders  of  the  left  bank 
of  the  Clearwater  River,  and  the 
subdivision  of  section  33,  the  survey  of 
1997  meanders  of  the  left  bank  of  the 
Clearwater  River,  and  the  metes-and- 
bounds  survey  of  certain  partition  lines 
in  section  33.  T.  37  N.,  R.  2  W.,  Boise 
Meridian,  Idaho,  Group  Number  1006, 
was  accepted  April  20,  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Indian  Affairs,  Northern  Idaho  Agency. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  the  east  boundary,  the 
subdivisional  lines,  and  of  the 


subdivision  of  sections  23,  25,  26,  27, 
34,  35,  and  36,  and  the  additional 
subdivision  of  sections  23,  25,  26,  27, 
34,  35,  and  36,  and  the  metes-and- 
bounds  survey  of  a  portion  of  the 
centerline  of  Webb  Road  in  section  23, 
T.  35  N.,  R.  4  W.,  Boise  Meridian,  Idaho. 
Group  Nimiber  1018,  was  accepted 
April  20,  2000.  The  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Indian  Affairs,  Northern 
Idaho  Agency. 

A  supplemental  plat  was  prepared  to 
correct  certain  erroneously  depicted 
distances  and  lines  in  sections  6,  7,  and 
8,  T.  47  N.,  R.  5  E.,  and  to  correct  a 
portion  of  the  plat  accepted  July  1,  1997, 
and  was  accepted  May  8.  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management,  Idaho. 

The  plat  representing  the  dependent 
resiu^ey  of  a  portion  of  the  north 
boundary,  and  a  portion  of  the 
subdivisional  fines,  emd  the  subdivision 
of  section  2,  and  a  metes-and-bounds 
survey  in  section  2,  T.  5  S.,  R.  3  E., 
Boise  Meridian,  Idaho,  Group  Number 
1063,  was  accepted  May  8,  2000.  The 
plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  constituting  the  entire  survey 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and  a 
metes-and-bounds  survey  in  former  lot 
18  in  section  7,  T.  5  S.,  R.  36  E.,  Boise 
Meridian,  Idaho,  Group  Number  1069, 
was  accepted  May  12,  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Indian  Affairs,  Fort  Hall  Agency. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  14,  T.  10  N.,  R.  4  E.,  Boise 
Meridian,  Idaho,  Group  Number  990, 
was  accepted  May  26,  2000. 

The  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  USDA, 
Forest  Service,  Boise  National  Forest. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  the  subdivisional  lines,  and 
the  subdivision  of  sections  1  and  11, 
and  the  subdivision  of  section  12,  T.  8 
S.,  R.  12  E.,  Boise  Meridian,  Idaho, 
Group  Number  1024,  was  accepted  June 
1 ,  2000.  The  plat  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  27,  28,  29, 
32.  and  34,  T.  9  S..  R.  12  E.,  Boise 
Meridian,  Ideiho,  Group  Number  1057, 
was  accepted  June  15,  2000.  The  plat 
was  prepared  to  meet  certain 


administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  3,  T.  10  S.,  R.  12  E.,  Boise 
Meridian,  Idaho,  Group  Number  1058, 
was  accepted  June  16.  2000. 

The  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines.  T.  2  S.,  R.  9  E., 
Boise  Meridian,  Idaho,  Group  Number 
1051.  was  accepted  June  21,  2000.  The 
plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  constituting  the  entire  survey 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  14,  and  the 
execution  of  a  metes-and-bounds  survey 
of  the  centerline  of  an  existing  road  in 
section  14,  T.  13  S.,  R.  4  E.,  Boise 
Meridian,  Idaho,  Group  Number  1073, 
was  accepted  Jime  21.  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  U.S.A.F., 
Mountain  Home  Air  Force  Base. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  of  the  subdivisional  lines, 
and  the  subdivision  of  section  30,  T.  1 
N.,  R.  4  W..  Boise  Meridian.  Idaho, 
Group  Number  1047,  was  accepted  June 
22,  2000.  The  plat  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  corrective 
resurvey  of  the  subdivision  of  sections 
14  and  15,  and  the  further  subdivision 
of  section  14,  T.  12  S.,  R.  20  E.,  Boise 
Meridian,  Idaho,  Group  Number  1053, 
was  accepted  June  30,  2000.  The  plat 
was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Olsen,  Chief.  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho,  83709-1657,  208-373- 
3980. 

Dated:  July  6.  2000. 
Duane  E.  Olsen, 

Chief,  Cadastral  Surveyor  for  Idaho. 
[PR  Doc.  00-17949  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

;nM- 952-00    ^420- B J 

Notice  of  Filing  of  Plats  o*  Survey    New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  29  N.,  R.  11  W.,  approved  June  8,  2000, 

for  Group  944  NM. 
Tigua  Indian  Reservation,  appinved  June  8, 

2000.  Supplemental  Plat. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  WTitten  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above  listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated;  July  6.  2000. 
John  P.  Bennett, 

Chief  Cadastral  Surveyor  for  New  Mexico. 
I  (PR  Doc.  00-17948  Filed  7-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  the  Great  Egg  Harbor 
National  Scenic  and  Recreational  River 
Final  Comprehensive  Management 
Plan  and  Environmerial  Impact 
Statement 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  the 
Great  Egg  Harbor  National  Scenic  and 
Recreational  River  Final  Comprehensive 
Management  Plan  and  Environmental 
Impact  Statement. 

SUMMARY:  The  National  Park  Service  has 
finalized  the  Comprehensive 
Management  Plan  and  Environmental 
Impact  Statement  for  the  management, 
protection,  and  use  of  the  Great  Egg 
Harbor  National  Scenic  and 
Recreational  River  in  New  Jersey. 
Comments  will  be  accepted  for  30  days 
from  the  date  of  this  notice.  Please  be 
advised  that,  if  requested,  the  National 
Park  Service  is  required  to  supply  the 
names  and  addresses  of  individuals 
providing  comments.  For  more 
information  about  this  document, 
contact  Mary  Vavra,  National  Park 
Service  Manager  by  letter  or  teJephone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vavra,  Program  Manager,  National 
Park  Service,  Philadelphia  Support 
Office,  200  Chestnut  Street,  3rd  Floor, 
Philadelphia,  PA  19106,  (215)  597- 
9175. 

Dated:  July  6,  2000. 
Marie  Rust, 

Regional  Director,  Northeast  Region,  National 

Park  Service. 

[FR  Doc.  00-18033  Filed  7-14-00;  8:45  am] 

BILLING  CODE  4310-70-M 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION  y 

[Investigation  No   731-TA-884 

(Preliminary)] 

Anhydrous  Sodium  Sulfate  From 
Canada 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-884 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 


a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  vdth  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  anhydrous 
sodium  sulfate,  provided  for  in 
subheadings  2833.11.10  and  2833.11.50 
of  the  Harmonized  Tariff  Schedule  of 
tfie  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  August  24,  2000.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  bv  August 
31,  2000. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer (202-205-3179  or 
ffischer@usitc.gov).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov]. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  July  10.  2000,  by  Cooper 
Natural  Resources,  Tulsa,  OK,  and  IMC 
Chemicals  Inc.,  New  York,  NY. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrieil  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
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representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
investigation  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigation 
under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notic(> 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  July  31, 
2000.  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Fischer  (202-205-3179  or 
ffischer@usitc.gov)  not  later  than  July 
24,  2000,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
August  3,  2000,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 


In  accordance  with  §  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Conunission's  rules. 

By  order  of  the  Commission. 

Issued:  July  11,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-17992  Filed  7-14-00;  8:45  am] 

BILUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  731-TA-831-832  835, 
837  (Final)] 

Certain  Cold-Rolled  Steel  Products 
From  China   Indonesia   SlovaKia.  and 
Taiwan 

Determination 

On  the  basis  of  the  record*  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines, 2  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  China,  Indonesia, 
Slovakia,  and  Taiwan  of  certain  cold- 
rolled  steel  products  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  Jime  2,  1999, 
following  receipt  of  petitions  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Bethlehem  Steel 
Corporation  (Bethlehem,  PA);  U.S.  Steel 
Group  (Pittsburgh,  PA);  Ispat  Inland, 
Inc.  (East  Chicago,  IL);  LTV  Steel  Co., 
Inc.  (Cleveland,  OH):  National  Steel 
Corporation  (Mishawaka,  IN);  Gulf 
States  Steel,  Inc.  (Gadsden,  AL);  Steel 
Dynamics,  Inc.  (Butler,  IN);  Weirton 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

-  Commissioner  Lynn  M.  Bragg  dissenting. 


Steel  Corporation  (Weirton,  WV);  and 
the  United  States  Steelworkers  of 
America,  Pittsburgh,  PA.  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  cold- 
rolled  steel  products  from  China, 
Indonesia,  Slovakia,  and  Taiwan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  1,  1999 
(64  FR  67307).  The  hearing  was  held  in 
Washington,  DC,  on  January  20,  2000, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  10. 
2000.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3320 
(July  2000),  entitled  Certain  Cold-Rolled 
Steel  Products  from  China,  Indonesia, 
Slovakia,  and  Taiwan:  Investigations 
Nos.  73 l-TA-83 1-832,  835,  837  (Final). 

Issued:  )uly  11,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc,  00-17991  Filed  7-14-00;  8:45  am] 

BtLUNG  CODE  702O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-697  (Review)] 
Pure  Magnesium  From  Russia 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  five-year  review. 

SUMMARY:  The  subject  five-year  review 
was  initiated  in  April  2000  to  determine 
whether  revocation  of  the  existing 
antidumping  duty  order  on  pure 
magnesium  from  Russia  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  and  of  material  injury  to  a 
domestic  industry.  On  July  7,  2000,  the 
Department  of  Commerce  published 
notice  that  it  was  revoking  the  order 
"[bjecause  no  domestic  party  responded 
to  the  sunset  review  notice  of  initiation 
by  the  applicable  deadline"  (65  FR 
41944).  Accordingly,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
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(19  U.S.C.  1675(c)),  the  subject  review  is 
t^rminatfd, 

EFFECTIVE  DATE:  July  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
L.ibeau  1202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wv^rw.usitc.gov). 

Authority:  This  review  is  being  terminated 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
§  207.69  of  the  Commission's  rules  (19  CFR 
207.69). 

Issued:  July  10,  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  00-17990  Filed  7-14-00;  8:45  am) 

BILLING  CODE  7020-02-P 


MERfT  SYSTEMS  PROTECTION 
BOARD 

Notice:  Relocation  of  Headquarters 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  relocation  of  the 

Board's  headquarters  offices. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB)  publishes  this  notice  to 
announces  to  the  public  the  relocation 
of  its  headquarters  offices.  The  Board 
will  continue  to  receive  filings  through 
the  move,  which  will  take  place  over  the 
weekend  beginning  on  Friday  night, 
July  21,  2000.  Filings  due  to  the  Board 
after  July  21,  2000  are  to  be  addressed 
to  U.S.  Merit  Systems  Protection  Board, 
1615  M  Street,  NW.,  Washington,  DC 
20419.  Headquarters  telephone 
numbers,  fax  numbers  and  e-mail 
addresses  will  not  change.  The 
telephone,  fax  and  e-mail  systems  will 
be  out  of  operation  from  12  noon  on  July 
21,  2000  until  8:30  am  Monday,  July  24, 
2000.  The  headquarters  office  will  be 
open  for  business  begiiming  on  July  24, 
2000. 

EFFECTIVE  DATE:  July  17,  2000. 
ADDRESSES:  Office  of  the  Clerk  of  the 
li    ird,  U.S.  Merit  Systems  Protection 


Board,  1120  Vermont  Avenue,  NW., 
Washington.  DC  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Shannon,  or  Shannon 
McCarthy(202)  653-7200. 

Dated:  July  11,2000. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  00-17976  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  7400-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  tor  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  two  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.,  20506  as  follows: 

Theater/Musical  Theater  section  B 
(Creativity  and  Organizational  Capacity 
categories) — July  31 — August  4,  2000, 
Room  714.  A  portion  of  this  meeting, 
from  3:30  p.m.  to  5:30  p.m.  on  August 
3rd,  vdll  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  fi-om  9:30  a.m.  to  7  p.m. 
on  July  31st— August  2nd,  from  9:30 
a.m.  to  3:30  p.m.  on  August  3rd,  and 
from  9:30  a.m.  to  5  p.m.  on  August  4th, 
will  be  closed. 

Local  Arts  Agencies  section 
(Creativity  and  Organizational  Capacity 
categories) — August  8-9,  2000,  Room 
730.  A  portion  of  this  meeting,  from 
10:30  a.m.  to  12  p.m.  on  August  9th, 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9:00  a.m.  to  5  p.m. 
on  August  8th  and  from  9  a.m.  to  10:30 
a.m.  and  12  p.m.  to  3  p.m.  on  August 
9th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12,  2000,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 


allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access Abihty,  National 
Endowrment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20506,  202/682-5532.  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5691. 

Dated:  July  7,  2000. 
Kathy  Plowitz-Worden, 

Panel  Coordination,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  00-18048  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  7537-01 -M 


NATIONAL  SCENCE  FOUNDATION 

Advisoi-v  Comrnmee  *0'  v^eosciences; 
Commitlee  o*  V'Sito's   Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
ineeting. 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Date  and  Time:  August  1-3.  2000;  8  a.m. 
to  5  p.m.  each  day. 

Place:  Room  770;  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230. 

Type  of  Meeting:  Part -Open  (See  Agenda, 
below). 

Contact  Person:  Dr.  Clifford  Jacobs,  Section 
Head,  UCAR  and  Lower  Atmospheric 
Facilities  Oversight  Section,  Room  775, 
Division  of  Atmospheric  Sciences.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1521. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  program  evaluation,  GPRA 
assessments,  and  access  to  privileged 
materials. 

Agenda 

Closed:  August  1  from  1  p.m.-5  p.m.  and 
August  2  from  8  a.m.-12  p.m.  To  review  the 
merit  review  processes  covering  funding 
decisions  made  during  the  immediately 
preceding  three  fiscal  years  of  the  UCAR  and 
Lower  Atmospheric  Facilities  Oversight 
Section. 

Open:  August  1  from  8  a.m.-12  p.m.; 
August  2  from  1  p.m.-5  p.m.;  and  August  3 
from  8  a.m.-5  p.m. — To  assess  the  results  of 
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NSF  program  invesLmenls  in  the  UCAJl  and 
Lower  Atmospheric  Facilities  Oversight 
Section.  This  shall  involve  a  discussion  and 
review  of  results  focused  on  NSF  and  grantee 
outputs  and  related  outcomes  achieved  or 
realized  during  the  preceding  three  fiscal 
years.  These  results  may  be  based  on  NSF 
grants  or  other  investments  made  in  earlier 
years. 

Reason  for  Closing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  luly  11,2000. 
Karen  I.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-17974  Filed  7-14-00;  8:45  am) 

BU.UNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graoi^ate 
Education;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57). 

Date/Time:  September  25th  and  26th  2000, 
8  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  375,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Paul  W.  Jennings, 
Program  Director  and  co-chairperson,  IGERT 
and  Ms.  Deborah  A.  Daniels,  Senior  Program 
Assistant,  Division  of  Graduate  Education, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  907N,  Arlington,  VA  22230. 
(703)  30&-1697. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  preproposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  NSF-Integrative 
Graduate  Education  and  Research 
Traineeship  (IGERT)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  preproposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  11.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-17975  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  755&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  40-66811 

International  Uranium  (USA) 
Corporation 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Receipt  of  Request 
from  International  Uraniiun  (lUSA) 
Corporation  to  Amend  Soiu-ce  Material 
License  SUA-1358  to  Receive  and 
Process  Alternate  Feed  Materials  Notice 
of  Opportunity  for  Hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  received,  by  letter 
dated  July  5,  2000,  a  request  from 
International  Uraniimi  (lUSA) 
Corporation  to  amend  its  NRC  Source 
Material  License  SUA-1358,  to  allow  its 
White  Mesa  Uraniiun  Mill  near 
Blanding,  Utah,  to  receive  and  process 
up  to  2000  cubic  yards  of  alternate  feed 
material  from  the  Heritage  Minerals  Site 
located  in  Lakehurst,  New  Jersey.  The 
Heritage  site  is  in  decommissioning 
imder  NRC  Source  Materials  License 
No.  SMB-1541.  The  Final  Status  Survey 
Plan  ("Decommissioning  Plan") 
includes  the  removal  of  a  monazite  sand 
pile  for  shipment  off-site.  lUSA 
proposes  to  process  the  material  for  it's 
uranium  content  and  dispose  of  the 
tailings  in  their  tailings  cells. 
FOR  FURTHER  INFORMATION  CONTACT!  Mr. 
William  von  Till,  Fuel  Cycle  Licensing 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7-J8,  Washington,  DC  20555. 
Telephone  (301)  415-6251.  2 
SUPPLEMENTARY  INFORMATION:  By  its 
submittal  dated  July  5,  2000.  lUSA 
requested  that  the  NRC  amend  Materials 
License  SUA-1358  to  allow  the  receipt 
and  processing  of  material  other  than 
natural  uranium  ore  (i.e.,  alternate  feed 
material)  at  its  White  Mesa  uranium 
mill  located  near  Blanding,  Utah.  These 
materials  would  be  used  as  an  "alternate 
feed  material"  [i.e..  matter  that  is 
processed  in  the  mill  to  remove  the 
uranium  but  which  is  different  from 
natural  uranium  ores,  the  normal  feed 
material). 

lUSA  proposes  to  receive  and  process, 
for  it's  uranium  content,  monazite  sands 
that  are  being  stored  at  the  Heritage 
Minerals,  Inc.  (HMI)  site  in  Lakehurst, 
New  Jersey.  This  site  is  regulated  by  the 
NRC  under  Source  Material  License 
SMB-1541  and  is  in  decommissioning. 
This  material  consists  of  monazite  sands 
which  were  processed  for  heavy 


minerals  (primarily  titanium  mineral 
ilmenite)  by  mechanical  methods  with 
no  chemical  leaching  or  extraction. 
lUSA  estimates  the  amoimt  of  material 
for  this  amendment  request  to  be  up  to 
2000  yds3.  HMI  has  estimated  that  the 
material  has  a  uranium  content  of 
approximately  0.05  weight  percent,  or 
greater.  lUSA  has  determined  that  the 
material  does  not  contain  listed 
hazardous  waste  as  defined  in  the 
Resource  Recovery  and  Conservation 
Act,  as  amended,  42  U.S.C.  Section 
6901-6991.  lUSA  proposes  to  process 
the  material  in  a  similar  manner  to 
normal  processing  of  conventional  ore, 
either  alone  or  in  combination  with 
other  approved  alternate  feed  materials. 

lUSA  has  proposed  that  It  will  be  a 
condition  of  the  license  that  the  mill 
shall  not  accept  any  of  the  Heritage 
material  at  the  site  unless  and  until  the 
mill's  Safety  and  Environmental  Review 
Panel  (SERF)  has  determined  that  the 
mill  has  sufficient  licensed  tailings 
capacity.  The  tailings  capacity  must  be 
sufficient  to  permanently  store: 

(1)  All  lie. (2)  byproduct  material,  as 
defined  under  the  Atomic  Energy  act, 
that  would  result  from  the  processing  of 
all  of  the  material; 

(2)  All  other  ores  and  alternate  feed 
materials  on  site;  and 

(3)  All  other  materials  required  to  be 
disposed  of  in  the  mill's  tailings 
impoundments  pursuant  to  the  mill's 
reclamation  plan. 

The  material  will  be  shipped  by  rail 
and  truck  in  intermodal  containers.  The 
covered  containers  will  be  loaded  onto 
railcars  and  transported  cross-country  to 
a  transfer  point  where  the  intermodal 
containers  will  then  be  loaded  onto 
trucks  for  the  final  leg  of  the  trip  to  the 
mill.  The  transfer  point  is  expected  to  be 
either  near  Grand  Junction,  Colorado; 
Cisco,  Utah;  Green  River,  Utah;  or  East 
Carbon,  Utah.  The  material  will  be 
shipped  in  exclusive  containers  as  "low 
specific  activity"  (LSA)  Hazard  Class  7 
Hazardous  Material  as  defined  by 
Department  of  Transportation 
regulations. 

This  application  will  be  reviewed 
using  NRC  formal  guidance,  "Final 
Position  and  Guidance  on  the  Use  of 
Uranium  Mill  Feed  Material  Other  Than 
Natural  Ores'  and  the  guidance 
contained  in  the  Nuclear  Regulatory 
Commission's  Memorandum  and  Order, 
International  Uranium  (lUSA)  Corp., 
CLI-00-01,  (February  10,  2000).  The 
NRC  has  approved  similar  amendment 
requests  in  the  past  for  separate 
alternate  feed  material  under  this 
license. 

The  amendment  application  is 
available  for  public  inspection  and 
copying  at  the  NRC  Public  Document 
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Room,  in  the  Gelman  Building,  2120  L 
Street  NW..  Washington  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
iny  person  w^hose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(d),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Ofiice  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretar\'  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  International 
Uranium  (USA)  Corporation, 
hidependence  Plaza,  Suite  950,  1050 
Seventeenth  Street,  Denver,  Colorado 
80265;  Attention:  Michelle  Rehmann; 
and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
m§  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 


matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  conunents  may  be 
provided  to  David  L.  Meyer.  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Administration  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  11  day 
of  July  2000. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Philip  Ting, 

Chief,  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  00-18031  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   50-423] 

Northeast  Nuclear  Energy  Company  ei 
al,.  Notice  ot  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  March  2,  1999,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF— 49  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
have  revised  the  operability 
requirements  for  the  service  water 
pumps  and  their  associated  strainers. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  5,  1999,  (64 
FR  24198).  However,  by  letter  dated 
June  12,  2000,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  2,  1999,  and 
the  licensee's  letter  dated  June  12,  2000, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 


Dated  at  Rockville.  Maryland,  this  29th  day 
of  June  2000. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Sr.  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-18032  Filed  7-14-00;  8:45  am] 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 

COMMISSION 

Advisory  Comnn.nee  on  Reactor 
Safeguards   Meenng  of  the  ACRS 
SuDcommitiee  o'-;  Reliability  and 
Probabilistic  R^sk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on  July 
11,  2000,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  July  11, 
2000 — 1 :00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
NRC  framework  for  risk  information  10 
CFR  Part  50  described  in  SECY-00- 
0086,  and  related  matters.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  stafi^.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

The  transcript  record  will  be  held 
open  for  ten  additional  days  subsequent 
to  the  availability  of  the  transcript  to  the 
public  to  enable  persons  who  desire  to 
have  written  comments  or  oral 
statements  entered  into  the  official 
record  to  do  so. 

Ehiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
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considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  MarkJey  {telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  July  11,2000. 
Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 

Support.  ACRS/ACNW. 

[FR  Doc.  00-18015  Filed  7-14-00;  8:45  am) 

BILLING  CODE  7590-<l1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.54, 
"Service  Level  I,  II,  and  ID  Protective 
Coatings  Applied  to  Nuclear  Power 
Plants."  provides  guidance  on  practices 
and  programs  that  are  acceptable  to  the 
NRC  staff  for  the  selection,  application, 
qualification,  inspection,  and 
maintenance  of  protective  coatings 
applied  in  nuclear  power  plants.  This 
guide  endorses  miUtiple  standards  of 
the  American  Society  for  Testing  and 
Materials  to  provide  this  guidance. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
For  further  information  on  the  gujde, 
contact  A.W.  Serkiz  at  (301)  415-6563 
or  by  email  at  <AWS@NRC.GOV>. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Recent  regulatory 
guides,  both  draft  and  active,  may  be 
read  or  downloaded  ft-om  the  NRC 
website  at  http://www.nrc.gov.  Single 
copies  of  regulatory  guides  may  be 
obtained  free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  OCIO,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
email  to  <DISTRIBUnON@NRC.GOV>. 
Issued  guides  may  also  be  purchased 
fit)m  the  National  Technical  Information 
Service  cfti  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 
Margaret  V.  Federline. 

Deputy  Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  00-18030  Filed  7-14-00;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Supplementary  Changes  to 
Revision  8  of  NUREG-1021     Operator 
Licensing  Examination  Standards  for 
Power  Reactors     Notice  of  Availability 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

extension  of  comment  period. 

SUMMARY:  On  March  20.  2000  (65  FR 
15020).  the  Nuclear  Regulatory 
Commission  (NRC)  issued  for  public 
comment  and  voluntary  use,  on  a  trial 
basis,  a  draft  supplementary  change  to 
Revision  8  of  NUREG-1021,  "Operator 
Licensing  Examination  Standards  for 
Power  Reactors."  The  Commission  uses 
NUREG-1021  to  provide  policy  and 
guidance  for  the  development, 
administration,  and  grading  of  written 
examinations  and  operating  tests  used 
to  determine  the  qualifications  of 
individuals  who  apply  for  operator  and 
senior  operator  licenses  at  nuclear 
power  plants  pursuant  to  the 
Commissions  regulations.  NUREG- 


1021  provides  similar  guidance  for 
verifying  the  continued  qualifications  of 
licensed  operators  when  the  staff 
determines  that  NRC  requalification 
examinations  are  necessary. 

Based  upon  the  small  number  of 
examinations  that  have  thus  far  been 
prepared  using  the  revised  examination 
guidance,  the  NRC  has  decided  to 
extend  the  trial  use  and  public  comment 
period  for  the  draft  supplementary 
change  in  order  to  allow  additional 
opportunities  for  feedback  that  will 
support  the  issuance  of  the  final 
supplement.  This  delay  in  preparing  the 
final  supplement  has  also  created  an 
opportxmity  to  solicit  comments  on 
some  additional  changes  that  will  bring 
NUREG-1021  into  conformance  with 
Revision  3  of  Regulatory  Guide  (RG)  1.8, 
"Qualification  and  Training  of 
Personnel  for  Nuclear  Power  Plants." 
which  has  been  published  since  the 
original  draft  supplement  was  issued  on 
March  20,  2000.  Revision  3  of  RG  1.8 
has  revised  a  long-standing  regulatory 
position  regarding  operator  license 
eligibility  by  endorsing,  with  additions, 
exceptions,  and  clarifications,  the  1993 
version  of  ANSI/ANS  3.1,  "Selection. 
Qualification,  and  Training  of  Persoimel 
for  Nuclear  Power  Plants." 

The  draft  supplement  and  the  newly 
issued  addendum  are  available  for 
review  via  the  NRC  Public  Electronic 
Reading  Room  (http://www.nrc.gov/ 
NRC/ADAMS/index.html),  on  the  NRC's 
Operator  Licensing  web  site  (http:// 
www.nrcgov/NRC/REACTOR/OL/ 
OLguidance.html),  and  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW,  Washington,  DC.  If  you  do  not  have 
electronic  access  to  NRC  documents, 
you  may  request  a  single  copy  of  the 
draft  supplement  by  writing  to  the 
Office  of  the  Chief  Information  Officer. 
Reproduction  and  Distribution  Services 
Section.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  (Facsimile:  301-512-2289). 
Telephone  requests  cannot  be 
accommodated.  NUREG  documents  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

The  draft  supplement  is  being 
implemented  on  a  voluntary,  trial  basis. 
The  NRC  will  evaluate  any  comments 
and  recommendations  that  are  received 
and  any  lessons  that  are  learned  during 
the  trial  period,  incorporate  any 
additional  changes,  as  appropriate,  and. 
thereafter,  publish  final  Supplement  1 
for  general  use. 

DATE:  The  comment  period  ends 
October  31,  2000.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  staff  is  able 
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to  assure  consideration  only  for 
comments  received  on  or  before  this 

date. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  You  may 
also  provide  comments  via  the  NRC's 
Operator  Licensing  web  site  (http:// 
vvwrw.nrc.gov/NRC/REACTOR/OL/ 
OLguidance.html).  Copies  of  comments 
received  may  be  examined  on  the  NRC 
Public  Electronic  Reading  Room  (http.7 
/www.nrc.gov/NRC/ ADAMS/ 
index.html)  and  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.  Guenther  by  telephone  at  (301)  415- 
1056,  or  by  e-mail  sxg@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 
Glenn  M.  Tracy, 

Chief,  Operator  Licensing,  Human 
Performance  and  Plant  Support  Branch, 
Division  of  Inspection  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-18022  Filed  7-14-00;  8:45  am] 

3ILLING  CODE  ''S9Ch-C'    P 


SECURITIES  AND  EXCHANGE 

COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Seciu-ities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension:  Rule  17g-l;  SEC  File  No.  270- 
208;  0MB  Control  No.  3235-0213. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501-3520],  the  SecuriUes 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of 
approval  of  rule  17g-l  [17  CFR  270.1 7g- 
1]  under  the  Investment  Company  Act 
of  1940  (the  "Act"). 

Rule  1 7g-l  governs  the  fidelity 
bonding  of  officers  and  employees  of 
registered  management  investment 
companies  ("funds")  and  their  advisers. 
Rule  17g-l  requires,  in  part,  the 
following: 

•  In  depen  den  t  Directors '  Approval 
Requirements.  At  least  annually,  the 
independent  directors  of  a  fund  must 
approve  the  form  and  amount  of  the 
fund's  fidelity  bond.  Rule  17g-l 
provides  a  schedule  of  minimum 


amounts  for  fidelity  bonds  based  on  a 
fund's  size.  The  independent  directors 
also  must  approve  the  amount  of  any 
premium  paid  for  any  "joint  bond" 
covering  multiple  funds  or  certain  other 
affiliates  of  the  fund. 

•  Fidelity  Bond  Content 
Requirements.  The  fidelity  bond  must 
provide  that  it  shall  not  be  cancelled, 
terminated  or  modified  except  upon  60- 
days  v*rritten  notice  to  the  affected  party 
and  to  the  Conunission.  In  addition,  a 
joint  bond  must  provide  that  the  fidelity 
insurance  company  will  provide  all 
funds  covered  by  the  bond  with  (i)  a 
copy  of  the  bond  and  any  amendments 
to  the  bond;  (ii)  a  copy  of  any  formal 
filing  of  a  claim  on  the  bond;  and  (iii) 
notification  of  the  terms  of  the 
settlement  on  any  claim  prior  to 
execution  of  that  settlement. 

•  Joint  Bond  Agreement  Requirement. 
A  fund  that  is  insured  by  a  joint  bond 
must  enter  into  an  agreement  with  all 
other  parties  insured  by  the  joint  bond 
regarding  recovery  imder  the  joint  bond. 

•  Required  Filings  with  the 
Commission.  Upon  execution  of  a 
fidelity  bond  or  any  amendment  thereto, 
a  fund  must  file  with  the  Commission 

a,  copy  of:  (i)  the  executed  fidelity  bond; 
(ii)  the  resolution  of  the  fund's 
independent  directors  approving  the 
fidelity  bond;  and  (iii)  a  statement  as  to 
the  period  for  which  the  fidelity  bond 
premiums  have  been  paid.  In  the  case  of 
a  joint  bond,  a  fund  also  must  file  a 
copy  of:  (i)  a  statement  showing  the 
amount  of  a  single  insured  bond  the 
fund  would  have  maintained  under  the 
rule  had  it  not  been  named  under  a  joint 
bond;  and  (ii)  each  agreement  between 
the  fund  and  all  other  insured  parties. 
A  fund  also  must  notify  the  Commission 
in  writing  within  5  days  of  any  claim 
and  settlement  on  a  claim  made  under 
a  fidelity  bond. 

•  Required  Notices  to  Directors.  A 
fund  must  notify  by  registered  mail  each 
member  of  its  board  of  directors  of  (i) 
any  cancellation,  termination  or 
modification  of  the  fidelity  bond  at  least 
45  days  prior  to  the  effective  date;  and 
(ii)  the  filing  or  settlement  of  any  claim 
under  the  fidelity  bond  when  the 
notification  is  filed  with  the 
Commission. 

Rule  17g-l's  independent  directors' 
annual  review  requirements,  fidelity 
bond  content  requirements,  joint  bond 
agreement  requirement  and  required 
notices  to  directors  are  designed  to 
ensiu^  the  safety  of  fund  assets  against 
losses  due  to  the  conduct  of  persons 
who  may  obtain  access  to  those  assets. 
These  requirements  also  facilitate 
oversight  of  a  fund's  fidelity  bond.  The 
rule's  required  filing  with  the 
Commission  are  designed  to  assist  the 


Commission  in  monitoring  funds' 
compliance  vdth  the  fidelity  bond 
requirements. 

The  Commission  staff  estimates  that 
approximately  3500  funds  are  subject  to 
the  requirements  of  rule  1 7g-l ,  and  that 
on  average  a  fund  spends  approximately 
one  hour  per  year  complying  with  the 
rule's  paperwork  requirements.  The 
Commission  staff  therefore  estimates  the 
total  annual  burden  of  the  rule's 
paperwork  requirements  to  be  3500 
hours. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act.  These 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  respresentative 
survey  or  study  of  Commission  rules. 
The  collection  of  information  required 
by  rule  1 7g-l  is  mandatory  and  will  not 
be  kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503:  and  (ii)  Michael  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  July  11,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-17967  Filed  7-14-00;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 

COMMISSiON 

Submissio'"  fcf  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 
Extension: 
Rule  17Ad-4(b)  &  (c),  SEC  File  No.  270-264. 

OMB  Control  No.  3235-0341, 
Rule  15,  SEC  File  No.  270-360,  OMB  Control 

No.  3235-0409. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  on  the  previously 
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approved  collections  of  information 
discussed  below. 

Rule  1 7  Ad-4(b)  &  (c)  Notices  Regarding 
Exempt  Transfer  Agent  Status 

Rule  17Ad-4(b)  &  (c)  is  used  to 
document  when  transfer  agents  are 
exempt,  or  no  longer  exempt,  from  the 
minimum  performance  standards  and 
certain  recordkeeping  provisions  of  the 
Commission's  transfer  agent  rules.  Rule 
17 Ad— 4(c)  sets  forth  the  conditions 
under  which  a  registered  transfer  agent 
loses  it  exempt  status.  Once  the 
conditions  for  exemption  no  longer 
exist,  the  transfer  agent,  to  keep  the 
appropriate  regulatory  authority 
("ARA"  apprised  of  its  current  status, 
must  prepare,  and  file  if  the  ARA  for  the 
transfer  agent  is  the  Board  of  Governors 
of  the  Federal  Reserve  System 
(  "BGFRS")  or  the  Federal  Deposit 
hisurance  Corporation  ("FDIC"),  a 
notice  of  loss  of  exempt  status  under 
paragraph  (c).  The  transfer  agent  then 
cannot  claim  exempt  status  under  Rule 
17Ad-4(b)  again  until  it  remains  subject 
to  the  minimum  performance  standards 
for  non-exempt  transfer  agents  for  six 
consecutive  months.  The  ARAs  use  the 
information  contained  in  the  notice  to 
determine  whether  a  registered  transfer 
agent  qualifies  for  the  exemption,  to 
determine  when  a  registered  transfer 
agent  no  longer  qualifies  for  the 
exemption,  and  to  determine  the  extent 
to  which  the  transfer  agent  is  subject  to 
regulation. 

The  BGFRS  receives  approximately 
twelve  notices  of  exempt  status  and  six 
notices  of  loss  of  exempt  status 
annually.  The  FDIC  receives 
approximately  eighteen  notices  of 
exempt  status  and  three  notices  of  loss 
of  exempt  status  annually.  The 
Commission  and  the  Office  of  the 
Comptroller  of  the  Ciurency  ("OCC")  do 
not  require  transfer  agents  to  file  notice 
of  exempt  status  or  loss  of  exempt 
status.  Instead,  transfer  agents  whose 
ARA  is  the  Commission  or  OCC  need 
only  to  prepare  and  maintain  these 
notices.  The  Commission  estimates  that 
approximately  sixteen  notices  of  exempt 
status  and  loss  of  exempt  status  are 
prepared  annually  by  transfer  agents 
whose  ARA  is  the  Commission. 
Similarly,  the  OCC  estimates  that  the 
transfer  agents  for  which  it  is  the  ARA, 
prepare  and  maintain  approximately 
fifteen  notices  of  exempt  status  euid  loss 
of  exempt  status  annually.  Thus,  a  total 
of  approximately  seventy  notices  of 
exempt  status  and  loss  of  exempt  status 
are  prepared  and  maintained  by  transfer 
agents  axmually.  Of  these  seventy 
notices,  approximately  forty  are  filed 
with  an  ARA.  Any  additional  costs 
associated  with  filing  such  notices 


would  be  limited  primarily  to  postage, 
which  would  be  minimal.  Since  the 
Commission  estimates  that  no  more 
than  one-half  hour  is  required  to 
prepare  each  notice,  the  total  annual 
burden  to  transfer  agents  is 
approximately  thirty-five  hoiu-s.  The 
average  cost  per  hour  is  approximately 
$30.  Therefore,  the  total  cost  of 
compliance  to  the  transfer  agent 
community  is  $1,050. 

Rule  17Ad-15  Signature  Guarantees 

Rule  17Ad-15  requires  approximately 
1,093  transfer  agents  to  establish  written 
standards  for  accepting  and  rejecting 
guarantees  of  securities  transfers  from 
eligible  guarantor  institutions.  Transfer 
agents  are  also  required  to  establish 
procedures  to  ensure  that  those 
standards  are  used  by  the  transfer  agent 
to  determine  whether  to  accept  or  rejec  t 
guarantees  fi-om  eligible  guarantor 
institutions.  Transfer  agents  must 
maintain,  for  a  period  of  three  years 
following  the  date  of  a  rejection  of 
transfer,  a  record  of  all  transfers 
rejected,  along  with  the  reason  for  the 
rejection,  identification  of  the  guarantor, 
and  whether  the  guarantor  filed  to  meet 
the  transfer  agent's  gucu-anteed  standard 
These  recordkeeping  requirements  assist 
the  Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule 

There  are  approximately  1 ,093 
registered  transfer  agents.  Of  the  1 ,093 
registered  transfer  agents,  approximately 
120  will  receive  fewer  than  100  items 
for  transfer.  The  staff  expects  that  more 
small  transfer  agents  will  have  few,  if 
any,  rejections.  The  average  number  of 
hours  necessary  for  every  transfer  agents 
agent  to  comply  with  the  Rule  17Ad-15 
is  about  forty  hours  aimually.  The  total 
burden  is  43,720  hom-s  for  all  transfer 
agents.  The  average  cost  per  hour  is 
approximately  $30.  Therefore,  the  total 
cost  of  compliance  for  all  transfer  agents 
is  about  $1,311,600. 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
17Ad-15  is  three  years  following  the 
date  of  a  rejection  of  transfer.  The 
recordkeeping  requirement  under  the 
rule  is  mandatory  to  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
This  rule  does  not  involve  the  collection 
of  confidential  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons;  (i) 


Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503.  and 
(ii)  Micheal  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  luly  10.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-18006  Filed  7-14-00;  8:45  am) 
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Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers.  Inc.:  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  Relating 
to  ttie  Opening  of  Day-Trading 
Accounts 

July  10,  2000. 

I.  Introduction 

On  August  20,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  relating  to  the 
opening  of  day-trading  accounts. 

The  proposed  rule  cnange  was 
published  for  comment  in  the  Federal 
Register  on  September  2 1 ,  1 999.  ^  The 
Commission  received  three  comment 
letters  on  the  proposed  rule  change.^  On 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19t>-4. 

^Securities  Exchange  Act  Release  No.  41432 
(September  14.  1999),  64  FR  51165. 

*  See  Letters  from  James  H.  Lee,  President. 
Electronic  Traders  Association  ("ETA"),  to  Jonathan 
G.  Katz.  Secretary.  SEC.  dated  October  11.  1999: 
Bradley  W.  Skoinik.  President,  Indiana  Securities 
Commissioner.  North  American  Securities 
Administrators  Association  ("NASAA"),  to 
lonathan  G.  Katz,  Secretary,  SEC,  dated  October  12, 
1999:  and  Lee  B.  Spencer,  Jr.,  Chairman,  Federal 
Regulation  Committee.  Everett  Lang,  Co-Chairman, 
Discount  Brokerage  Committee.  Michael  L.  Michael, 
Chairman.  Ad-Hoc  Committee  on  Technology  and 
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Februarv'  18,  2000,  NASD  Regulation 
.submitted  Amendment  ,N'o   :  to  the 
proposed  rule  change  "^  Amendment  No. 
!  was  published  for  romment  in  the 
Federal  Register  on  March  2.  2000. ^  The 
Commission  received  four  comment 
letters  on  the  proposed  rule  change  in 
Amemdment  No  1  '  On  lune  21,  2000, 
NASD  Regulation  submitted 
Amendment  No.  2  to  the  proposed  rule 
change  "  In  this  notice  and  order,  the 
Commission  is  seeking  comment  from 
interested  persons  on  .\mendment  No.  2 
and  approving  the  proposed  rule  change 
and  Amendment  No.  1,  and  is 
approving  Amendment  No.  2  on  an 
accelerated  basis. 

II.  Description  of  the  Proposal 

The  NASD,  through  NASD 
Regulation,  proposes  to  add  two  new 
rules  to  its  Rule  2300  series. ^  New  Rules 
2360,  approval  Procedures  for  Day- 
Trading  Accounts,  and  2361,  Day- 
Trading  Risk  Disclosure  Statement,  only 
apply  to  firms  that  are  "promoting  a 
day-trading  strategy." 


Regulation,  and  Michael  Anderson,  Co-Chairman, 
Discount  Brokerage  Committee,  Securities  Industry 
Association  ("SiA"),  to  Margaret  H.  McFarland, 
Deputy  Secretary,  SEC,  dated  October  22, 1999. 

'  In  Amendment  No.  1,  NASD  Regulation 
responded  to  issues  raised  in  the  initial  three 
comment  letters  by  revising  the  proposed  rule 
change  and  the  proposed  rule  text  with  respect  to: 
modifying  the  disclosure  statement;  revising  the 
method  for  delivering  the  disclosure  statement: 
describing  certain  activities  that  will  not  trigger 
application  of  the  proposed  day-trading  rules;  and 
clarifying  information-gathering  requirements.  See 
Letter  from  Alden  S.  Adkins,  Sr.  Vice  President  and 
(leneral  Counsel.  NASD  Regulation,  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC,  dated  February  10, 
1999  ("Amendment  No.  1"). 

"  Securities  Exchange  Act  Release  No.  42452 
(February  23.  2000).  65  FR  11353. 

^  See  Letters  from  The  Honorable  Susan  M. 
Collins,  Chairman,  Permanent  Subcommittee  on 
Investigations.  The  Honorable  Carl  Levin,  Ranking 
Minority  Member,  Permanent  Subcommittee  on 
Investigations,  and  The  Honorable  Richard  J. 
Durbin,  Committee  on  Governmental  Affairs,  U.S. 
Senate,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
March  17,  2000  ("Senators");  Linda  Lemer,  General 
Counsel,  All-Tech  Direct,  Inc.,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  March  20,  2000  ("All-Tech"); 
Bradley  W.  Skolnik,  President,  Indiana  Securities 
Commissioner,  NASAA,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  March  23,  2000;  and  Robert 
P.  Mazzarella,  Chairman.  Discount  Brokerage 
Committee,  and  Michael  L.  Michael,  Chairman,  Ad 
Hoc  Committee  on  Technology  and  Regulation.  SIA, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  March 
23,  2000. 

■'In  Amendment  No.  2.  NASD  Regulation 
responded  to  the  comment  letters  submitted  on 
Amendment  No.  1  and  incorporated  several 
recommendations  from  the  letters  into  the  proposed 
disclosure  statement.  See  Letter  from  Joan  Conley, 
Senior  Vice  President  and  Corporate  Secretary, 
NASD  Regulations,  to  Nancy  Sanow,  Assistant 
Director.  Division,  SEC,  dated  June  21,  2000 
("Amendment  No.  2"). 

^NASD's  2300  series  of  rules  covers  Transactions 
With  Customers. 


The  proposal  focuses  on  disclosing 
the  basis  risks  of  engaging  in  a  day- 
trading  strategy  and  assessing  the 
appropnateness  of  day-trading  strategies 
for  individuals  In  particular,  the 
proposal  would  require  a  firm  that  is 
"promoting  a  day-trading  strategy," 
directly  or  indirectly,  to  deliver  a 
specified  risk  disclosure  statement  to  a 
non-institutional  customer  prior  to 
opening  an  account  for  the  customer.  In 
addition  to  delivering  the  risk 
disclosure  statement,  the  proposal 
would  require  a  firm  to  either:  (1) 
Approve  the  customer's  account  for  day 
trading;  or  (2)  obtain  a  written 
agreement  from  the  customer  stating 
that  the  customer  does  not  intend  to  use 
the  account  for  day-trading  activities.  A 
firm  would  not  be  permitted  to  rely  on 
the  vmtten  agreement  from  the 
customer  if  the  firm  knows  that  the 
customer  intends  to  use  the  account  for 
day  trading.  In  addition,  if  a  firm  knows 
that  a  customer  who  provided  such  an 
agreement  is  engaging  in  a  day-trading 
strategy,  the  firm  would  be  required  to 
approve  the  account  for  day  trading. 

As  part  of  approving  an  account  for 
day  trading,  a  firm  would  be  required  to 
have  reasonable  grounds  for  believing 
that  the  day-trading  strategy  is 
appropriate  for  the  customer.  In  making 
this  determination,  the  firm  would  be 
required  to  exercise  reasonable 
diligence  to  ascertain  the  essential  facts 
about  the  customer,  including  his  or  her 
financial  situation,  tax  status,  prior 
investment  and  trading  experience,  and 
investment  objectives.  The  firm  also 
would  be  required  to  prepare  a  record 
setting  forth  the  basis  on  which  the  firm 
has  approved  the  customer's  account  for 
day  trading.  Any  record  or  written 
statement  prepared  or  obtained  by  the 
firm  pursuant  to  the  proposed  rule 
change  would  have  to  be  preserved  in 
accordance  with  NASD  Rule  3110(a). 

A.  Scope  of  Proposal 

1.  Firms  "Promoting  a  Day-Trading 
Strategy" 

As  discussed  below,  the  proposed 
new  rules  only  apply  to  firms  that  are 
"promoting  a  day-trading  strategy"  and 
to  new  accounts  opened  by  all  non- 
institutional  customers  at  those  firms.^" 
While  the  proposal  does  not  expressly 


'"As  proposed,  "day-trading  strategy"  is  defined 
as  "an  overall  trading  strategy  characterized  by  the 
regular  transmission  by  a  customer  of  inlra-day 
orders  to  effect  both  purchase  and  sale  transactions 
in  the  same  security  or  securities."  The  proposed 
definition  would  include  those  instances  where  an 
individual  regularly  transmits  one  or  more  purchase 
and  sale  (i.e..  "round-trip")  transactions  in  a  single 
day.  The  proposed  definition  of  "day-trading 
strategy"  also  includes  orders  transmitted  by  non- 
electronic means,  such  as  by  telephone. 


define  "promoting  a  day-trading 
strategy,"  it  does  state  that  none  of  the 
following  actions  alone  would  trigger 
the  proposed  nde's  requirements:  (1) 
The  promotion  by  a  member  of  efficient 
execution  services  or  lower  execution 
costs  based  on  multiple  trades;  (2) 
providing  general  investment  research 
or  advertising  the  high  quality  or 
prompt  availability  of  such  general 
research;  and  (3)  having  a  web  site  that 
provides  general  financial  information 
or  news  or  that  allows  the  midtiple 
entry  of  intra-day  purchases  and  sales  of 
the  same  securities. '^ 

The  proposal  would  apply  to  a 
member  that  affirmatively  promotes 
day-trading  activities  or  strategies 
through  advertising,  treiining  seminars, 
or  direct  outreach  programs.  The 
proposal  would  only  be  triggered  by  the 
firm's  general  promotional  efforts  or  by 
firm-sponsored  promotional  efforts.'^ 
For  instance,  a  firm  generally  would  be 
subject  to  the  proposed  rule  if  its 
advertisements  address  the  benefits  of 
day  trading,  rapid-fire  trading,  or 
momentum  trading,  or  encourage 
persons  to  trade  or  profit  like  a 
professional  trader.  A  firm  also  would 
be  subject  to  the  proposed  rule  if  it 
promotes  its  day-trading  services 
through  a  third  party.  Moreover,  the  fact 
that  many  of  a  firm's  customers  are 
engaging  in  a  day-trading  strategy  would 
be  relevant  in  determining  whether  a 
firm  has  promoted  itself  in  this  way. 
Firms  may  not,  however,  promote  day 
trading  through  individuals  in  an  effort 
to  circumvent  the  proposed  rule.  In 
addition,  if  a  principal  or  officer  of  the 
firm  is  aware  that  brokers  in  the  firm  are 
soliciting  customers  for  day  trading, 
then  firm  will  be  deemed  to  be 
promoting  day  trading. '  ^ 

While  the  proposal  does  not  define 
the  term  "promoting  a  day-trading 
strategy,"  NASD  Regulation  represents 
that  finns  could  submit  their 
advertisements  to  NASD  Regulation's 
Advertising/Investment  Companies 
Regulation  Department  for  review  and 
guidance  on  whether  the  content  of  the 


"  In  the  original  filing,  activities  that  would  not 
alone  trigger  appUcation  of  the  rule  were  described 
in  the  proposed  rule  change  but  were  not  part  of 
the  proposed  rule  text.  In  Amendment  No.  1 .  NASD 
Regulation  added  these  provisions  to  the  proposed 
rule  text.  See  Amendment  No.,  supra  note  5. 

>2  See  amendment  Nos.  1  and  2.  supra  notes  S 
and  8. 

>'W.  In  Amendment  No.  2,  NASD  Regulation 
noted  that  NASD  Rule  3010(a)  requires  that  firms 
maintain  a  system  to  supervise  the  activities  of  each 
registered  representative  that  is  reasonably  designed 
to  achieve  compliance  with  applicable  securities 
laws  and  regulations,  and  with  NASD  rules. 
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advertisement  constitutes  such  activity 
for  purposes  of  the  proposal.^* 

2.  Accounts  Covered  by  the  Proposed 
Rule 

The  term  "non-institutional 
customer"  would  mean  a  customer  that 
does  not  qualify  as  an  "institutional 
account"  to  mean  the  account  of:  (1)  A 
bank,  savings  and  loan  association, 
insurance  company,  or  registered 
investment  company;  (2)  an  investment 
adviser  registered  either  with  the  SEC 
under  Section  203  of  the  Investment 
Advisers  Act  of  1940  or  with  a  state 
securities  commission  (or  agency  or 
office  performing  similar  functions);  or 
(3)  any  other  entity  (whether  a  natural 
person,  corporation,  partnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  million/"  5  The  proposal  would  not 
apply  to  an  existing  customer  unless  the 
customer  opens  a  new  account  at  a  firm 
that  is  promoting  a  day-trading  strategy. 

B.  Requirements  for  New  Customer 
Accounts  of  Firms  Promoting  a  Day- 
Trading  Strategy 

Before  opening  a  new  account  for  a 
customer,  a  firm  that  is  promoting  a 
day-trading  strategy  must  deliver  a  risk 
disclosure  document  and  either  approve 
the  account  for  day  trading  or  obtain  a 
written  agreement  from  the  customer 
stating  that  the  customer  does  not 
intend  to  use  the  account  for  day- 
trading  activities.  Each  of  these 
requirements  is  described  below. 

1 .  Requirement  to  Provide  a  Day- 
Trading  Risk  Disclosure  Statement 

As  discussed  above,  the  proposal 
would  require  a  firm  that  is  promoting 
a  day-trading  strategy  to  deliver  a  risk 
disclosure  statement,  discussing  the 
unique  risks  posed  by  day  trading,  to  all 
non-institutional  customers  prior  to 
opening  an  account  for  such 
customers."'  The  disclosure  statement 


»«  As  a  result,  NASD  Regulation  believes  that  the 
proposal  should  both  limit  concerns  about  any 
effect  of  the  proposal  on  the  NASD's  general 
suitability  rule  and  allow  firms  to  better  determine 
whether  a  particular  advertisement  would  trigger 
the  rule  prior  to  publication  or  distribution  of  the 
advertisement. 

"NASD  Regulation  believes  that  applying  the 
proposed  rule  change  to  non-institutional 
customers  would  ensure  that  most  individuals 
would  be  covered  by  the  proposal,  regardless  of 
whether  they  engage  in  day-trading  activities  in 
their  own  name  or  in  the  name  of  a  corporation  or 
partnership. 

">  NASD  Regulation  did  not  recommend  that  all 
firms,  whether  or  not  they  promote  day  trading,  be 
required  to  disseminate  the  disclosure  statement  to 
all  new  customers  because  the  benefits  of  such  a 
requirement  are  unclear.  However,  NASD 
Regulation  advised  that  it  will  continue  to  monitor 
the  growth  of  day-trading  activities  to  determine 
whether,  in  the  hiture,  such  a  requirement  might  be 
justified.  See  Amendment  No.  1,  supra  note  5. 


would  include  several  factors  that  a 
customer  should  consider  before 
engaging  in  day  trading,  including  that: 
The  customer  should  be  prepared  to 
lose  all  of  the  funds  that  he  or  she  uses 
for  day  trading;  day  trading  generally 
requires  significant  resource;  '^  and  day 
trading  on  margin  or  short  selling  may 
result  in  losses  beyond  the  initial 
investment. 

The  disclosure  statement  also  would 
include  a  provision  stating  that  day 
trading  generally  is  not  appropriate  for 
persons  of  limited  resources  and  limited 
investment  or  trading  experience  and 
low  risk  tolerance.  Another  provision 
would  explain  that  a  day  trader  should 
know  its  firm's  business  practices  '^ 
because  under  certain  market 
conditions,  a  day  trader  may  find  it 
difficult  or  impossible  to  liquidate  a 
position  quickly  at  a  reasonable  price, 
such  as  when  the  market  for  a  stock 
suddenly  drops,  or  if  trading  is  halted 
due  to  recent  news  events  or  unusual 
trading  activity.  The  provision  would 
fiulher  state  that  the  more  volatile  a 
stock  is,  the  greater  the  likelihood  that 
problems  may  be  encountered  in 
executing  a  transaction.  "^ 

The  disclosure  statement  would 
further  explain  that,  because  a  day- 
trading  strategy  requires  frequent  trades, 
payment  of  commissions  will  add  to 
losses  or  significantly  decrease  earnings. 
The  disclosure  document  also  would 
provide  an  example  of  how  much 
aimual  profit  a  day  trader  would  need 
to  generate  just  to  cover  commission 
costs. -°  The  disclosure  statement  would 
conclude  with  a  provision  that  informs 
investors  of  the  potential  need  to 
register  as  an  investment  adviser  or  as 
a  broker  or  dealer  under  federal  and 
state  registration  requirements. ^^ 

The  firm  would  be  permitted  to 
develop  an  alternative  risk  disclosure 
statement,  provided  that  the  alternative 
statement  was  substantially  similar  to 
the  mandated  statement  and  was  filed 
with,  and  approved,  by  NASD 
Regulation's  Advertising/Investment 
Companies  Regulation  Department.  In 
addition,  NASD  Regulation  encourages 
all  firms,  particularly  firms  that  provide 
on-line  trading  capability,  to  provide  the 
mandated  risk  disclosure  statement  or  a 
substantially  similar  disclosure 
statement  to  their  customers.  The 


>'ln  Amendment  No.  2,  NASD  Regulation 
adopted  the  Senators'  suggestion  to  include  in  the 
risk  disclosure  statement  a  warning  that  investors 
with  less  than  $50,000  in  risk  capital  are  not  likely 
to  succeed  as  day  traders.  See  Amendment  No.  2. 
supra  note  8. 

"  See  Amendment  No.  2,  supra  note  8. 

"See  Amendment  No.  1,  supra  note  5. 

*"  See  Amendment  No.  2,  supra  note  8. 

"Id. 


proposed  risk  disclosure  statement,  as 
amended,  follows.  Proposed  additions 
from  Amendment  No.  2  are  in  italics 
and  proposed  deletions  are  in 

brackets. -- 

Rule  2361.  Day-Trading  Risk  Disclosure 
Statement 

(a)  Except  as  provided  in  paragraph  (b),  no 
member  that  is  promoting  a  day-trading 
strategy,  directly  or  indirectly,  shall  open  an 
account  for  or  on  behalf  of  a  non-institutional 
customer  unless,  prior  to  opening  the 
account,  the  member  has  furnished  to  each 
customer,  individually,  in  writing  or 
electronically,  the  following  disclosure 
statement: 

You  should  consider  the  following  points 
before  engaging  in  a  day-trading  strategy.  For 
purposes  of  this  notice,  a  "day-trading 
strategy"  means  an  overall  trading  strategy 
characterized  by  the  regular  transmission  by 
a  customer  of  intra-day  orders  to  effect  both 
purchase  and  sale  transactions  in  the  same 
security  or  securities. 

Day  trading  can  be  extremely  risky.  Day 
trading  generally  is  not  appropriate  for 
someone  of  limited  resoiures  and  limited 
investment  or  trading  experience  and  low 
risk  tolerance.  You  should  be  prepared  to 
lose  all  of  the  funds  that  you  use  for  day 
trading.  In  particular,  you  should  not  fund 
day-trading  activities  with  retirement 
savings,  student  loans,  second  mortgages, 
emergency  funds,  funds  set  aside  for 
purposes  such  as  education  or  home 
ownership,  or  funds  required  to  meet  your 
living  expenses.  Further,  certain  evidence 
indicates  that  an  investment  of  less  than 
$50,000  will  significantly  impair  the  ability  of 
a  day  trader  to  make  a  profit.  Of  course,  an 
investment  of  $50,000  or  more  will  in  no  way 
guarantee  success. 

Be  cautious  of  claims  of  large  profits  from 
day  trading.  You  should  be  wary  of 
advertisements  or  other  statements  that 
emphasize  the  potential  for  large  profits  in 
day  trading.  Day  trading  can  also  lead  to  large 
and  immediate  financial  losses. 

Day  trading  requires  knowledge  of 
securities  markets.  Day  trading  requires  in- 
depth  knowledge  of  the  securities  markets 
and  trading  techniques  and  strategies.  In 
attempting  to  profit  through  day  trading,  you 
must  compete  with  professional,  licensed 
traders  employed  by  securities  firms.  You 
should  have  appropriate  experience  before 
engaging  in  day  trading. 

Day  trading  requires  knowledge  of  a  firm's 
operations.  You  should  be  familiar  with  a 
securities  firm 's  business  practices,  including 
the  operation  of  the  firm's  order  execution 
systems  and  procedures.  Under  certain 
market  conditions,  you  may  find  it  difficult 
or  impossible  to  liquidate  a  position  quickly 
at  a  reasonable  price.  This  can  occur,  for 
example,  when  the  market  for  a  stock 
suddenly  drops,  or  if  trading  is  halted  due  to 
recent  news  events  or  unusual  trading 
activity.  The  more  volatile  a  stock  is,  the 
greater  the  likelihood  that  problems  may  be 


"  Proposed  NASD  Rule  2360,  pertaining  to 
approval  procedures  for  day  trading  accounts, 
remains  unchanged  from  Amendment  No.  1  and 
therefore  its  text  is  not  set  forth  in  this  release. 
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encountered  in  executing  a  transaction.  In 
addition  to  normal  market  risks,  you  may 
experience  losses  due  to  system  failures. 

Day  trading  will  generate  substantial 
K-ommissumi,  even  if  the  per  trade  cost  is  low. 
(Day  trading  may  result  in  your  paying  large 
commissions.)  Day  trading  involves  [may 
require  you  to  trade  your  account] 
aggressive[lyl  trading,  and  generally  you  will 
[may]  pay  commissions  on  each  trade.  The 
total  daily  commissions  that  you  pay  on  your 
trades  will  (may)  add  to  your  losses  or 
significantly  reduce  your  earnings.  For 
instance,  assuming  that  a  trade  cost  $16  and 
an  average  of  29  transactions  are  conducted 
per  day,  an  investor  would  need  to  generate 
an  annual  profit  of$l  1 1,360  just  to  cover 
commission  expenses. 

Oav  trading  on  margin  or  short  selling 
may  result  m  losses  beyond  your  initial 
investment.  When  you  day  trade  with  funds 
borrowed  from  a  firm  or  someone  else,  you 
can  lose  more  than  the  funds  you  originally 
placed  at  risk.  A  decline  in  the  value  of  the 
securities  that  are  purchased  may  require  you 
to  provide  additional  funds  to  the  firm  to 
avoid  the  forced  sale  of  those  securities  or 
other  securities  in  your  account.  Short  selling 
as  part  of  your  day-trading  strategy  also  may 
lead  to  extraordinary  losses,  because  you  may 
have  to  purchase  a  stock  at  a  very  high  price 
in  order  to  cover  a  short  position. 

Potential  Registration  Requirements.  Persons 
providing  investment  advice  for  others  or 
managing  the  securities  accounts  for  others 
may  need  to  register  as  either  an  "Investment 
Advisor"  under  the  Investment  Advisors  Act 
of  1940  or  as  a  "Broker"  or  "Dealer"  under 
the  Securities  Exchange  Act  of  1934.  Such 
activities  may  also  trigger  state  registration 
requirements. 

(b)  In  lieu  of  providing  the  disclosure 
statement  specified  in  paragraph  (a),  a 
member  that  is  promoting  a  day-trading 
strategy  may  provide  to  the  customer, 
individually,  in  writing  or  electronically, 
prior  to  opening  the  account,  an  alternative 
disclosure  statement,  provided  that: 

(1)  The  alternative  disclosure  statement 
shall  be  substantially  similar  to  the 
disclosure  statement  specified  in  paragraph 
(a);  and 

(2)  The  alternative  disclosure  statement 
shall  be  filed  with  the  Association's 
Advertising  Department  (Department)  for 
review  at  least  10  days  prior  to  use  (or  such 
shorter  period  as  the  Department  may  allow 
in  particular  circumstances)  for  approval 
and.  if  changes  are  recommended  by  the 
Association,  shall  be  withheld  irom  use  until 
any  changes  specified  by  the  Association 
have  been  made  or,  if  expressly  disapproved, 
until  the  alternative  disclosure  statement  has 
been  refiled  for.  and  has  received, 
Association  approval.  The  member  must 
provide  with  each  filing  the  anticipated  date 
of  first  use. 

(c)  For  purposes  of  this  rule,  the  term  "day- 
trading  strategy  "shall  have  the  meaning 
provided  in  Rule  2360(e). 

(d)  For  purposes  of  this  fl(rlule.  the  term 
"non-institutional  customer"  means  a 
customer  that  does  not  qualify  as  an 
"institutional  account"  under  Rule 
3110(c)(4). 


2.  Customer  Acknowledgment 

The  proposal  would  require  firms  to 
deliver  the  disclosure  statement  to  each 
customer  individually,  by  mail  or 
electronic  means,  prior  to  opening  the 
account.  A  firm  would  not  satisfy  the 
proposal's  requirements  by  posting  the 
disclosure  statement  in  a  remote 
location  on  its  web  site,  and  claiming 
that  it  was  delivered  to  all  customers  in 
such  manner.  The  proposal  would  not 
require  customers  to  sign  the  disclosure 
statements. 23 

3.  Approving  Customer  Accounts  for 
Day  Trading 

In  addition  to  delivering  a  risk 
disclosure  document.  A  firm  must 
approve  a  customer's  account  for  a  day- 
trading  strategy  in  accordance  with 
certain  procedures.  Specifically,  to 
approve  a  customer's  account  for  a  day- 
trading  strategy,  a  firm  must  have 
reasonable  grounds  for  believing  that 
the  strategy  is  appropriate  for  the 
customer  and  to  exercise  reasonable 
diligence  to  ascertain  the  essential  facts 
relative  to  the  customer.  The  proposal 
would  expressly  require  a  firm  to  review 
a  customer's  investment  objectives, 
investment  and  trading  experience  and 
knowledge,  financial  situation 
(including  estimated  annual  income 
fi-om  all  sources,  estimated  net  worth 
exclusive  of  family  residence,  and 
estimated  liquid  net  worth),  tax  status, 
employment  status  (name  of  employer, 
self-employed  or  retired,  marital  status, 
number  of  dependents,  and  age.^*  The 
proposal  would  not  required  firms  to 
determine  the  source  of  funds,  primarily 
because  of  concerns  with  defining  the 
scope  of  any  such  obligation  and  the 
risks  of  imposing  disproportionate 
burdens  on  firms.^s 

4.  Accounts  Used  for  Ptuposes  Other 
Than  Day-Trading  Activities 

As  an  alternative  to  approving  an 
accoimt  for  a  day-trading  strategy,  the 
proposal  would  permit  a  firm  that  is 
promoting  a  day-trading  strategy  to 
obtain  fi-om  the  customer  a  written 
agreement  that  the  customer  does  not 
intend  to  use  the  account  for  the 
purposes  of  day  trading  ("other-use 


"  NASD  Regulation  added  the  "individual" 
delivery  requirement  in  Amendment  No.  1.  NASD 
Regulation  believes  that  any  abuses  of  the  deUvery 
requirement  could  be  detected  during  routine 
examinations.  See  Amendment  No.  1,  supra  note  5. 

^*  The  proposed  rule  change  originally  included 
only  an  evaluation  of  the  investment  objectives, 
investment  and  trading  experience  and  knowledge, 
financial  situation  and  tax  status.  The  additional 
factors  were  added  in  Amendment  No.  1.  See 
Amendment  No.  1.  supra  note  5. 

"  See  Amendment  No.  2.  supra  note  8. 


agreement"),  ^e  a  firm  would  not  be 
permitted  to  rely  on  an  other-use 
agreement  if  it  knows  that  the  customer 
intends  to  use  the  account  for  day 
trading.  Moreover,  if  a  firm  opens  an 
account  for  a  customer  in  reliance  on  an 
other-use  agreement,  but  later  knows 
that  the  customer  is  using  the  account 
for  day- trading  activities,  then  the  firm 
would  be  required  to  approve  the 
customer's  account  for  day  trading  in 
accordance  with  the  rule  as  soon  as 
practicable,  but  in  no  event  later  than 
ten  days  from  the  date  of  discovery.  The 
standard  of  knowledge  is  one  of  actual 
knowledge.  2^ 

m.  Summary  of  Comments 

After  the  original  publication  of  the 
proposed  rule  change  in  the  Federal 
Re^ster,^^  the  Commission  received 
comment  letters  form  the  ETA,  NASAA, 
and  the  SLA,  ^^  generally  supporting 
aspects  of  the  proposed  rule  change  but 
recommending  niunerous  significant 
changes  to  the  proposal  itself.  NASD 
Regulation  responded  to  these  letters  in 
Amendment  No.  l.^o  The  Commission 
then  published  Amendment  No.  1  for 
comment, 31  and,  in  response,  the 
commission  received  comments  letters 
form  All-Tech,  the  SIA,  NASAA.  and 
the  Senators,  again  generally  supporting 
features  of  the  proposal  but 
recommending  various  modifications.  ^2 

A.  Issues  Raised  in  Comment  Letters  to 
Amendment  No.  1 

1.  Application  of  the  Rule 

In  its  comment  letter  to  Amendment 
No.  1 ,  the  SIA  restated  its  concern  that 
individucd  solicitations  by  a  broker  or 
brokers  of  a  day-trading  strategy  could 
cause  an  entire  firm  to  be  deemed  to  be 
promoting  a  day-trading  strategy.  In 
Amendment  No.  1.  NASD  Regulation 
stated  that  if  a  broker  targeted,  for 
example,  five  customers  for  day  trading 
without  the  firm's  knowledge,  the  firm 
would  not  be  deemed  to  be  promoting 
day  trading.  However,  if  a  principal  or 
officer  of  the  firm  knew  that  the  firm's 
brokers  were  promoting  a  day-trading 
strategy,  the  firm  would  be  deemed  to 


'•The  firm  would  be  required  to  provide  a  risk 
disclosure  statement  to  the  customer  even  if  the 
firm  obtains  an  other-use  agreement 

*' See  Amendment  No.  1,  supra  note  5.  NASD 
Regulation  believes  that  it  is  proper  to  hold  a  firm 
accountable  for  fiacts  known  to  the  firm.  See 
Amendment  No.  2,  supra  note  8. 

2»  See  supra  note  3. 

2*  See  supra  note  4. 

">  See  Amendment  No.  1  supra  note  5.  A 
summary  of  comments  received  on  the  original 
filing  is  included  in  Securities  Exchange  Act 
Release  No.  42452  (February  23,  2000).  65  FR  11353 
(March  2.  2000). 

"  See  supra  note  6. 

'^  See  supra  note  7. 
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be  promoting  day  trading.  The  SIA 
argued  that  knowing  the  strategies 
employed  by  its  brokers  is  a  good 
supervisory  practice  and  should  not 
trigger  application  of  the  day-trading 
rules  to  the  entire  firm.  Alternatively, 
the  SIA  argued  that  the  commentary 
accompanying  the  proposal  should  state 
that  a  number  of  the  firm's  brokers 
would  need  to  be  individually  soliciting 
customers  to  day  trade  for  these 
solicitations  to  cause  the  firm  itself  to  be 
considered  to  be  promoting  a  day- 
trading  strategy.  In  response,  NASD 
Regulation  stated  that,  while 
solicitations  by  individual  brokers 
would  not  alone  cause  a  firm  to  be 
considered  to  be  promoting  a  day- 
trading  strategy,  when  an  officer  or  a 
principal  has  knowledge  of  brokers 
soliciting  accounts  for  day  trading,  the 
firm  would  be  deemed  to  be  promoting 
day  trading  and  thus  subject  to  the  day- 
trading  rules.  3  3 

The  SIA  also  suggested  that  the 
proposal  unfairly  assigns  the  firm  the 
responsibility  for  customers  changing 
their  minds  with  respect  to  the  "other 
use"  agreement.  The  SIA  stated  that 
because  firms  maintain  records  of 
customers'  trades,  it  can  be  argued  that 
firms  always  have  actual  knowledge. 
The  NASD  responded  that,  on  balance, 
it  believes  the  provision  is  appropriate 
and  not  overly  burdensome,  and  that  it 
is  proper  to  hold  a  firm  accountable  for 
facts  known  to  the  firm.'*' 

On  the  other  hand,  NASAA  expressed 
concern  that  the  proposal  could  be  read 
narrowly  so  as  to  not  cover  certain  firms 
promoting  day-trading  activities. 
Accordingly,  NASAA  recommended 
that  the  NASD  clarify  that  although  the 
enumerated  activities  would  not  by 
themselves  be  deemed  to  be  promoting 
a  day-trading  strategy,  they  could 
nevertheless  still  be  considered  part  of 
a  plan  to  promote  day  trading  when 
combined  with  other  acts.  NASD 
Regulation  stated  that  it  believes  that 
the  proposed  rule,  as  amended, 
addresses  NASAA's  concerns  and 
pointed  out  that  the  proposed  rule 
language  specifies  that  firms  would  not 
be  deemed  to  be  promoting  day  trading 
activities  solely  by  engaging  in  one  of 
the  listed  activities,  and  that  therefore 
such  activities  may  be  considered  part 
of  a  plan  to  promote  day-trading 
activities  when  combined  with  other 
acts.*'' 

"  See  Amendmeat  Nos.  1  and  2.  supra  notes  5 
and  8. 
■"  See  Amendment  No.  1,  supra  note  5. 
'"Id. 


Finally,  All-Tech  argued  that  the  risk 
disclosure  requirements  were 
"hypocritical"  because  they  would 
impose  additional  regulatory 
requirements  on  day-trading  firms  and 
not  on  other  firms  that  facilitate  online 
trading.  Citing  findings  by  the 
Permanent  Subcommittee  on 
Investigations  of  the  Senate  Committee 
on  Governmental  Affairs,  the  NASD 
responded  that  it  believes  day-trading 
strategies  present  unique  investor 
protection  concerns  that  do  not 
necessarily  translate  to  other  forms  of 
trading.  Thus,  the  NASD  determined 
that  there  is  no  reason  to  change  its 
position  on  this  issue.^^ 

Risk  Disclosiu-e  Statement 

The  Senators  recommended  that  the 
risk  disclosure  statement  warn 
customers  that  investors  with  less  than 
$50,000  in  risk  capital  are  not  likely  to 
succeed  as  day  traders.  NASD 
Regulation  adopted  this 
recommendation  in  Amendment  No.  2, 
and  qualified  the  warning  by  stating  that 
risking  capital  of  $50,000  or  more  does 
not,  however,  guarantee  successful  day 
trading.  The  Senators  also 
recommended  a  provision  explaining 
that  there  is  substantial  evidence  that 
most  day  traders  would  need  to  generate 
at  least  $100,000  per  year  just  to  cover 
commission  costs  and  trading  fees. 
NASD  Regulation  incorporated  this 
suggestion  into  the  risk  disclosure 
statement  by  supplementing  the 
statement  with  a  mathematical  example 
highlighting  the  need  to  generate 
substantial  earnings  to  cover  day-trading 
costs. 

In  addition,  NASAA  recommended 
changing  the  provision,  captioned  "Day 
trading  requires  knowledge  of  a  firm's 
operations,"  to  include  the  language 
removed  by  NASD  Regulation  in 
Amendment  No.  1.  NASD  Regulation,  in 
Amendment  No.  1,  replaced  language  in 
the  original  proposal  with  language 
suggested  in  a  comment  letter.  NASAA 
stated  that  it  believes  that  the  deleted 
language  better  explained  the  need  for 
customers  to  understand  their  own 
firm's  execution  systems  and  evaluate 
potential  problems  for  themselves. 
Agreeing  with  the  suggestion,  NASD 
Regulation  reinserted  the  removed  text 
into  the  risk  disclosure  document. ^'^ 

Appropriateness  Determination 

As  mentioned  above,  the  Senators 
suggested  establishing  a  "rebuttable 


presimiption"  that  if  an  investor  has  less 
than  $50,000  of  risk  capital,  day  trading 
is  not  appropriate  for  the  customer.  This 
presumption  could  be  rebutted  by  other 
factors  that  the  firm  concludes  outweigh 
the  inadequate  risk  capital.  The 
Senators  further  suggested  that  where  a 
firm  determines  that  day  trading  is  an 
appropriate  strategy  for  customers  who 
do  not  possess  $50,000  for  investment 
purposes,  the  firm  would  be  required  to 
prepare  and  maintain  a  record  setting 
forth  the  reasons  that  it  deemed  day 
trading  to  be  appropriate  for  the 
customers.  NASD  Regulation  chose  not 
to  incorporate  this  presumption  into 
Amendment  No.  2  for  several  reasons. 
First,  NASD  Regulation  stated  its  belief 
that  the  $50,000  threshold  may  make 
sense  for  many  investors,  but  it  arguably 
is  too  low  for  very  active  day  traders 
and  too  high  for  less  active  day  traders. 
Second,  imposing  such  a  presumption 
could  encourage  individuals  to 
misrepresent  the  value  of  their  assets. 
Finally,  NASD  Regulation  noted  that  the 
current  proposal  already  requires  a  firm 
to  document  the  basis  on  which  it 
approves  an  account  for  a  day-trading 
strategy. 38 

NASAA  again  recommended  that  the 
proposal  incorporate  some  additional 
recordkeeping  requirements  included  in 
the  NASD  options  rules.  Noting  that  it 
had  considered  this  issue  in  preparing 
Amendment  No.  1,  NASD  Regulation 
disagreed  with  this  suggestion  because 
it  believes  that  many  of  these 
requirements  are  duplicative  of 
obligations  currently  imposed  on 
firms. 3" 

4.  Sources  of  Customer  funds 

The  Senators  suggested  modifying  the 
proposal  to  require  broker-dealers  that 
are  promoting  day-trading  strategies  to 
inquire  whether  parties  opening 
accounts  plan  to  trade  for  others,  and  if 
so,  to  require  firms  to  determine  if 
parties  need  to  be  registered  as 
investment  advisors.  In  Amendment  No. 
2,  NASD  Regulation  responded  to  this 
comment  by  stating  that  it  believes  that 
it  would  'be  difficult,  if  not  impossible" 
for  firms  to  make  this  determination. 
However,  NASD  Regulation  stated  that 
customers  should  be  informed  of 
potential  registration  requirements  and 
therefore  amended  the  risk  disclosure 
statement  to  include  such  a  warning. 


"Id. 


^»Id. 

^^  See  Amendment  Nos.  1  and  2,  supra  notes  5 
and  B. 
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NASAA  recommended  that  the 
proposal  require  firms  to  obtain 
information  on  the  sources  of  customer 
funds  invested  because  of  the 
prevalence  of  day  traders  using 
borrowed  money  to  fund  their  accounts. 
NASD  Regulation  represented  in 
Amendment  No.  2  that  is  it  considering 
a  separate  response  to  address  this 
concern.''" 

B.  Issues  Raised  in  Comment  Letters  to 
Amendment  No.  2 

Although  Amendment  No.  2  was  not 
yet  published,  the  Commission  received 
one  comment  letter  regarding  the 
amendment.'"  The  SIA  reiterated  its 
concern  that  the  proposed  rule  language 
may  undermine  what  the  SIA  refers  to 
as  the  safe  harbor  provision  of  the 
proposed  rule.  The  SIA  is  concerned 
that,  under  the  proposed  rule,  a  firm 
could  engage  in  the  activities  listed  in 
proposed  Rule  2360(g)  and  have  the  fact 
that  they  engage  in  those  activities — 
activities  that  are  specifically 
enumerated  in  the  Rule  as  not  deemed 
to  be  promoting  a  day-trading  strategy — 
used  in  the  determination  that  the  firm 
is  promoting  a  day-trading  strategy. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  -t^  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.  In  particular,  the 
Commission  finds  the  proposal  is 
consistent  with  the  requirements  of 
Sectionl5A(b)(6)  of  the  Act,''^  because 
the  proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

During  the  past  few  years,  the 
problems  and  risks  associated  with  day 
trading  have  received  widespread 
attention  by  regulators,  legislators,  the 
media,  and  the  public.  For  example,  on 
February  25  of  this  year,  the 
Commission's  staff  issued  a  report 
providing  the  results  of  its  examination 
of  47  registered  broker-dealers  providing 
day-trading  facilities  to  the  general 


*°See  Amendment  No.  2.  supra  note  8. 

■"  See  Letter  from  Michael  L.  Michael,  Chairman. 
Technology  and  Regulation  Committee,  and 
Michael  Hogan.  Chairman,  Ad-hoc  Online 
Brokerage  Legal  Committee,  SIA,  to  Nancy  Sanow, 
Assistant  Director.  SEC,  dated  )une  30,  2000  ("June 
30  SIA  Letter"). 

*2  In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"15U.S.C.  78o-3(b)(6). 


public.'"'  In  addition,  earlier  this  year, 
the  Permanent  Subcommittee  on 
Investigations  of  the  Senate  Committee 
on  Governmental  Affairs  held  a  series  of 
hearings  detailing  day  trading 
practices. "5  The  NASD  Regulation 
proposal,  as  amended,  is  intended  to 
provide  a  measured  regulatory  response 
to  assure  that  firms  promoting  a  day- 
trading  strategy  check  to  make  certain 
that  day  trading  is  an  appropriate 
investment  strategy  for  a  customer 
opening  a  day-trading  account  and  that 
the  customer  is  aware  of  its  risks. 

Certain  brokerage  firms  focus 
primarily,  or  even  exclusively,  on 
promoting  day-trading  strategies  to 
individuals.  These  firms  generally 
advertise  on  the  Internet  and  elsewhere 
as  "day-trading"  firms  or  otherwise 
highlight  their  execution  and  other 
services  as  desirable  for  "serious"  or 
"professional"  traders.  In  addition, 
many  of  these  firms  offer  training  on 
day-trading  techniques,  as  well  as 
provide  computer  facilities  and  software 
packages  specifically  designed  to 
support  and  accommodate  day  trading. 

Day  trading,  however,  raises  unique 
investor  protection  concerns.  In  general, 
day  traders  seek  to  profit  from  very 
small  movements  in  the  price  of  a 
security.  Such  a  strategy  often  requires 
aggressive  trading  of  a  brokerage 
account  and  the  use  of  strategies 
including  margin  trading  and  short 
selling.  As  a  result,  day  trading 
generally  requires  a  significant  amount 
of  capital,  a  sophisticated  understanding 
of  securities  markets  and  trading 
techniques,  and  a  high  tolerance  for 
risk.  Even  experienced  day  traders  with 
in-depth  knowledge  of  the  securities 
markets  may  suffer  severe  and 
unexpected  financial  losses. 

The  Commission  finds  that  requiring 
a  member  firm  to  disclose  the  risks  of 
day  trading  to  non-institutional 
customers  when  the  firm  promotes  a 
day-trading  strategy  should  help  alert 
individuals  who  are  new  to  day  trading 
to  the  risks  associated  with  that  strategy. 
In  addition,  requiring  a  member  firm  to 
determine  whether  a  day-trading 
strategy  is  appropriate  for  a  customer 
should  help  to  assure  that  individuals 
who  are  unable  to  bear  the  risks  of  day 
trading,  or  who  have  investment 
objectives  incompatible  with  day 
trading,  are  not  approved  for  day 
trading.  In  summar\',  the  Commission 
finds  that  the  risk  disclosure  statement 


■"This  study.  Report  of  Examinations  of  Day- 
Trading  Broker-Dealers,  is  available  on  the  internet 
at  http://www.sec.gov/news/sfudies/davtrep.htm. 

•"  Staff  of  the  Permanent  Subcommittee  on 
Investigations,  Senate  Comm.  On  Governmental 
Affairs.  106lh  Cong.,  2d  Sess.,  Memorandum  on  Day 
Trading  (February  24.  2000). 


and  appropriateness  review  mandated 
by  the  proposed  NASD  rules  are 
thoughtfully  designed  and  tailored  to 
address  investor  protection  concerns 
raised  by  the  increasingly  popular 
trading  strategy  referred  to  as  dav 
trading. 

The  Commission  notes  that  the 
proposed  rule  change  focuses  on  the 
promotion  of  trading  strategies  that  can 
present  high  risks  to  individuals  that  do 
not  have  the  investing  experience  or 
financial  means  to  sustain  those  risks 
and,  as  revised,  the  proposed  NASD 
rules  should  not  be  unduly  burdensome 
for  firms  to  apply.  Firms  that  are 
actively  promoting  a  day-trading 
strategy  should  be  responsible  for 
assessing  whether  the  strategy  is 
appropriate  for  an  individual  who  opens 
a  day-trading  account  at  that  firm.  These 
firms  also  should  be  required  to  disclose 
the  risks  of  engaging  in  a  day-trading 
strategy  to  an  individual  prior  to 
opening  an  account  for  that  individual. 

While  the  commenters  generally 
favored  the  concept  of  providing  greater 
disclosure  of  day-trading  risks,  they  also 
suggested  various  modifications  to  the 
proposal.  The  Commission  believes  that 
NASD  Regulation  has  responded 
adequately  to  commenters'  concerns 
and  suggestions  by  incorporating  some 
recommendations  into  the  proposal  and 
explaining  why  it  was  not  incorporating 
others.  In  particular,  in  response  to 
comments  submitted  on  the  original 
proposed  rule  change,  NASD 
Regulation:  (1)  Refined  the  definition  of 
"day-trading  strategy,"  (2)  added  more 
detail  regarding  the  information  that  a 
firm  must  obtain  at  a  minimum  from  a 
customer  before  approving  the  account 
for  a  day-trading  strategy:  (3) 
incorporated  into  the  rule  those 
activities  that  would  not  be  deemed  to 
be  "promoting  a  day-trading  strategy." 
and  (4)  revised  the  disclosure  statement 
to  discuss  the  risks  associated  with 
trade  executions  during  volatile  market 
conditions  and  systems  failures,  among 
other  revisions. 

Amendment  No.  2  further  refines  the 
risk  disclosure  document  to  take  into 
account  various  comments  and 
suggestions  submitted  regarding 
Amendment  No.l.  Amendment  No. 2 
amends  the  risk  disclosure  docimient  to: 
(1)  Indicate  that  an  investment  of  less 
than  $50,000  will  impair  the  ability  of 
a  day  trader  to  profit,  while  an 
investment  of  550,000  or  more  does  not 
guarantee  success:  (2)  provide  an 
example  of  the  annual  profits  needed  to 
cover  commission  costs:  (3)  encourage 
investors  to  become  familiar  with  the 
firm's  business  practices,  including  its 
order  execution  systems  and 
procedures;  and  (4)  inform  investors 


44088 


Federal  Register /  Vol.  65,  No.  137/Monday,  July  17.  2000/Notices 


about  the  potential  need  to  register  as  an 
investment  advisor  or  broker-dealer 
under  certain  conditions. 

As  noted  above,  the  SIA  expressed 
concern  about  a  statement  in 
Amendment  No.  2  advising  firms  that 
the  activities  specified  in  Rule  2360(g) 
may  be  considered  part  of  a  plan  to 
promote  day  trading  when  combined 
with  other  acts.  ""*  Rule  2360(g)  provides 
that  firms  will  not  be  deemed  to  be 
promoting  a  day-trading  strategy  solely 
by  engaging  in  one  of  the  listed 
activities.  The  Commission  believes  that 
NASD  Regulation  addressed  this 
concern  in  its  Amendment  No.  2  by 
correctly  noting  that  Rule  2360(g)  would 
not  subject  a  firm  to  the  new  rules  solely 
by  engaging  in  the  activities  listed  in 
that  rule.  The  Commission  finds  that,  in 
making  the  determination  of  whether  a 
firm  is  promoting  a  day-trading  strategy, 
it  is  reasonable  for  NASD  Regulation  to 
consider  all  of  the  firm's  activities, 
including  those  listed  in  Rule  2360(g). 

Finally,  the  Commission  notes  that 
the  NASD  vdll  announce  the 
operational  date  of  the  proposed  rule 
change  in  a  Notice  of  Members  to  be 
published  no  later  than  60  days 
following  the  date  of  approval  by  the 
Commission.  The  operational  date  will 
be  30  days  following  the  date  of 
publication  of  the  Notice  to  Members 
annoimcing  Commission  approval. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register.  The  Commission  finds  that  the 
additional  disclosures  noted  in 
Amendment  No.  2  will  provide  greater 
information  to  investors  about  the  risk 
of  day  trading  and  thus  should 
strengthen  the  proposal.  Moreover,  the 
amendment  raises  no  significant 
regulatory  issues.  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  Sections  15A(b)(6)*^ 
and  19(b)(2)  ^s  of  the  Act,  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refeer  to  File  No. 
SR-NASD-99-41  and  should  be 
submitted  by  August  7,  2001. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Acf's  that  the 
proposed  rule  change  (SR-NASD-99— 4), 
as  amended,  is  approved  and 
Amendment  No.  2  to  the  proposed  rule 
change  is  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-17968  Filed  7-14-00;  8:45  am] 

BtLUNG  CODE  801(MI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^3023;  File  No.  SR-OCC- 
99-14] 

Self-Regulatory  Organizations-  The 
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PJelating  to  Pnce  Used  in  Calculating 
Premium  Margin 

)uly  11,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
October  26,  1999,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would  set 
an  option's  marking  price  at  the  last  sale 
price  for  purposes  of  calculating 
premiiun  margin. 

n.  Self-Re^ulator\  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OCC  proposes  to  amend  Rule  601 
(relating  to  margining  of  equity  options) 
and  Rule  602  (relating  to  margining  of 
non-equity  options)  to  set  marking 
prices  at  the  last  sale  price,  adjusted  to 
the  highest  bid  if  the  last  sale  price  is 
below  the  highest  bid  or  adjusted  to  the 
lowest  offer  if  the  last  sale  price  is  above 
the  lowest  offer.  The  purpose  of  the 
proposed  rule  change  is  twofold.  First, 
OCC  believes  that  the  proposed  change 
results  in  a  more  accurate  assessment  of 
risk  and  therefore  a  more  appropriate 
margin  requirement.  Second,  OCC 
believes  that  the  proposed  rule  change 
will  provide  consistency  with  the 
marking  practices  of  clearing  members, 
the  majority  of  whom  are  believed  to 
use  the  method  currently  proposed. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(A)  of 
the  Act  3  and  the  rules  and  regulations 
thereunder  applicable  to  OCC  because 
the  proposed  rule  change  will  enable 
OCC  to  better  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 


■"•  See  lune  30  SLA  Letter,  supm  note  29. 
«M5  U.S.C.  78t>-3(b)(6). 
"  15  U.S.C.  78s(b)(2). 


«15  U.S.C.  78s(b)(2). 

» 17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l)- 


^  The  Commission  has  notified  the  text  of  the 
summaries  prepared  by  OCC. 
M5  U.S.C.  78q-l (b)(3)(A). 
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iCj  Self-Regulator,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
c  omments  received  by  OCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(  ommission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV  .  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-14  and 
should  be  submitted  by  August  7,  2000. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-18007  Filed  7-14-00;  8:45  am] 
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of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Adjustments  to  Index 
Options 

July  11,2000. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  2,  1999,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Rpgulator\-  Organizations 
Statement  of  the  lerm.s  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  By-Laws  governing  index 
option  adjustment  to  permit  the 
substitution  of  a  successor  index  for  an 
underlying  index 

II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of.  and 
StatutiiFN  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
sununaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 


*  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  CXXI. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  reason  for  the  proposed 
rule  change  is  to  provide  for  the 
substitution  of  a  successor  index  for  an 
imderlying  index.  Because  substitution 
of  a  successor  index  for  an  imderlying 
index  may  require  changes  to  the  terms 
of  outstanding  options,  OCC  also  seeks 
the  authority  to  make  adjustments  to 
such  terms  as  necessary  to  reflect  the 
substitution.  While  OCC  believes  such 
substitution  and  adjustment  are  akeady 
implicitly  provided  for  under  the 
provisions  of  OCC's  By-Laws  at  Article 
XVII,  Section  4  ("Unavailability  or 
Inacciu-acy  of  Current  Index  Value"), 
OCC  seeks  to  clarify  its  authority 
through  the  proposed  rule  change. 

New  paragraph  (d)  of  Article  XVII, 
Section  3  will  provide  that  a  successor 
index  may  be  substituted  for  an 
underlying  index  in  the  event  that  the 
imderlying  index's  publication  is 
discontinued,  when  the  underlying 
index  is  replaced  with  another  index,  or 
when  an  index's  composition  or  method 
of  calculation  has  so  materially  changed 
that  it  is  deemed  to  be  a  different  index. 
As  in  the  case  of  other  adjustments,  the 
determination  to  substitute  a  successor 
index  and  the  selection  of  the  index  will 
be  made  by  an  adjustment  panel.  The 
successor  index  is  to  be  an  index  which 
is  deemed  to  be  reasonably  comparable 
to  the  index  for  which  it  substitutes. 

Article  XVII,  Section  3,  paragraph  (c), 
which  is  applicable  to  adjustments  to 
index  options  generally,  will  be 
amended  to  provide  for  adjustments  as 
necessary  to  accommodate  a  successor 
index.  In  addition,  paragraph  (c)  will  be 
amended  to  expand  the  rule  in  other 
respects  to  cover  a  broader  range  of 
potential  changes  in  the  calculation  of 
index  values  and  to  give  added 
flexibility  to  OCC  in  making  appropriate 
adjustments  to  reflect  such  changes. 

"These  amendments  will  grant  OCC 
the  authority  to  adjust  outstanding 
options  in  the  event  that  an  exchange 
increases  or  decreases  the  index 
multiplier  for  any  index  option  contract 
or  in  the  event  that  any  change  in  the 
method  of  calculation  of  an  underlying 
index  creates  a  discontinuity  or  change 
in  the  level  of  the  index  that  does  not 
reflect  a  change  in  the  prices  or  values 
of  the  index's  constituent  securities. 
Such  a  change  would  occur,  for 
example,  if  the  value  of  an  index  were 
reset  ft-om  10,000  to  1,000,  which  would 
create  a  discontinuity  that  would  affect 
all  outstanding  options.  The  changes 
proposed  to  Article  1 ,  Section  1  and  to 
Article  XVII,  Section  1  are  designed  to 
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clarify  and  conform  the  terminology  to 
usage  as  it  has  developed  since  the 
index  options  provisions  were  originally 
drafted. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7  A  of  the  Act 
because  it  refines  and  amplifies  existing 
OCC  rules  that  have  proven  effective  in 
promoting  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  in  safeguarding 
securities  and  funds. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  larger  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  wrill  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-12  and 
should  be  submitted  by  August  7,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-18008  Filed  7-14-00;  8:45  am] 

BILLING  CODE  8010-01-M 


TFNNFSSFF  V&Ll  FV  AUTHORITY 
Sunshine  Ac'  Meeti?  a 

AGENCY  HOLDING  THE  MEETING:  Teimessee 
Valley  Authority  (Meeting  No.  1521). 
TIME  AND  date:  9  a.m.  (EDT),  July  19, 
2000. 

PLACE:  TVA  Knoxville  West  Tower 
Auditorium,  400  West  Summit  Hill 
Drive.  Knoxville.  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  June  21,  2000. 

New  Business 

C — Energy 

Cl.  Award  of  contracts  to  General 
Electric  Company  and  TurboCare  for  the 
engineering,  manufactiu-ing,  and  supply 
of  steam  turbine  blades  to  support 
TVA's  fleet  of  steam  turbine  rotors. 

E — Real  Property  Transactions 

El.  Sale  of  a  noncommercial, 
nonexclusive  permanent  easement  to 
Emerson  Fizer  affecting  approximately 
0.017  acre  of  land  on  Tellico  Reservoir 
in  Loudon  County,  Tennessee,  for  the 
construction,  operation,  and 
maintenance  of  private  water-use 
facilities  (Tract  No.  XTELR-215RE). 

E2.  Grant  of  a  permanent  easement  to 
the  City  of  New  Johnsonville, 
Tennessee,  affecting  approximately  14 
acres  of  land  on  Kentucky  Reservoir  in 
Humphreys  County,  Teimessee,  for  a 
road  (Tract  No.  XTGIR-937H). 

E3.  Grant  of  a  permanent  easement  to 
the  State  of  Tennessee  for  highway 
improvement  purposes  affecting 
approximately  0.16  acre  of  TVA  land  on 
Chickamauga  Reservoir  in  Hamilton 
County,  Tennessee  (Tract  No.  XTCR- 
196H). 


3  17CFR200.3O-3(a)(12). 


E4.  Grant  of  a  permanent  easement  to 
the  Sevier  Water  Board,  Inc.,  for  the 
expansion  of  a  water  system  intake  site 
affecting  approximately  1  acre  of  TVA 
land  on  Douglas  Reser\oir  in  Sevier 
County,  Tennessee  (Tract  No.  XTDR- 
34E). 

F — Unclassified 

1.  Approval  of  file  a  condemnation 
case  to  acquire  permanent  easements 
and  rights-of-way  for  transmission  lines 
and  a  temporary  right  to  enter  upon 
land  to  survey  and  appraise  for  an 
electric  transmission  line  at  Madison 
West-South  Jackson  in  Madison  County, 
Tennessee,  and  the  Rock  Springs-Center 
Point  transmission  line  in  Whitfield 
County,  Georgia. 

Information  Items 

1.  Amendments  to  the  section  16, 
Variable  Aimuity  Plan,  and  section  1(1) 
Definitions,  of  the  Rules  and 
Regulations  of  the  TVA  Retirement 
System. 

2.  Delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and  Engineering 
Services,  or  such  officer's  designee,  to 
modify  Contract  No.  P97P01-196487 
with  Bowie  Resources,  Limited, 
resulting  from  renegotiation  under  a 
reopener  provision. 

3.  Approval  to  implement  results  of 
negotiations  with  the  Tennessee  Valley 
Trades  and  Labor  Council  over  Revised 
Project  Agreements  and  Wage  Rates  for 
Trades  and  Labor  Work  Performed  by 
TVA  Contractors. 

4.  Public  auction  sale  of 
approximately  6.17  acres  of  TVA's 
Nashville,  Tennessee,  Power  Service 
Center  site  located  in  Davidson  County, 
Tennessee  (Tract  No.  XNTPSC-3). 

5.  Approval  to  file  condemnation 
cases  to  acquire  permanent  easements 
and  rights-of-way  for  the  Weaver- Young 
Cane  Transmission  Line  in  Union 
County,  Georgia. 

6.  Concurrence  by  the  individual 
Board  members  of  the  Board  of  Directors 
for  the  issuance  of  TVA  Power  Bonds. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000. 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 

Dated:  July  12,  2000. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
|FR  Doc.  00-18129  Filed  7-13-00;  2:08  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Applications  of 
Servlclos  Aereos  Profestonales.  Inc. 
for  Issuance  of  New  Certificate 
Autfrority 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2000-7-15).  Dockets  OST-00- 
6978  and  00-6979. 

summary:  The  Department  of 
T  ransportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  Finding  Servicios 
Aereos  Profesionales,  Inc.,  fails  to  meet 
the  U.S.  citizenship  requirements  of  49 
U.S.C,  41102(a)(15),  (2)  denying  it 
certificates  to  engage  in  interstate  and 
foreign  scheduled  air  transportation  of 
persons,  property,  and  mail,  and  (3) 
canceling  its  existing  air  taxi  authority. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
[ulv  28,  2000. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-00-6978  and  OST-00-6979  and 
addressed  to  Department  of 
Transportation  Dockets  (SVC-124, 
Room  PL-101),  400  Seventh  Street.  SW., 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
POR  FURTHER  INFORMATION  CONTACT:  Ms. 
ai'iF-T  .A  Dd\is.  Air  (.drrier  Fitness 
Division  {X-56.  Room  6401),  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590,  (202)  366-9721. 

Dated:  July  12,  2000. 

A.  Bradley  Nfims. 

Acting  Assistant  Secretary  for  Aviation  and 
!n  temational  Affairs. 

FR  Doc.  00-18014  Filed  7-14-00;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Crow 
Wing  and  Mille  Lacs  Counties, 
Minnesota 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
iiulice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  highway 
improvements  to  Trunk  Highway  (TH) 
169  in  Crow  Wing  and  Mille  Lacs 
Counties.  Minnesota. 


FOR  FURTHER  INFORMATION  CONTACT: 
("hervl  Martin,  Federal  Highway 
Admimstration,  GaiUer  Plaza,  Box  75, 
175  East  Fifth  Street,  Suite  500,  St.  Paul, 
Minnesota  55101-2904,  Telephone 
(651)  291-6120;  or  Jim  Hallgren,  Project 
Manager.  Minnesota  Department  of 
Transportation — District  3,  1991 
Industrial  Park,  Baxter,  Minnesota 
56425.  Telephone  (218)  828-2773;  (651) 
296-9930  TTY. 

SUPPLEMENTARY  INFORMATION;  The 
FHWA,  in  cooperation  vnth  the 
Minnesota  Department  of 
Transportation,  will  prepare  an  EIS  on 
a  proposal  to  improve  TH  169  from  the 
north  junction  of  TH  27  near  Onamia  to 
the  junction  of  TH  18  in  Garrison  in 
Crow  Wing  and  Mille  Lacs  Coimties. 
Minnesota,  a  distance  of  approximately 
28.2  kilometers. 

The  proposed  action  is  being 
considered  to  address  transportation 
demand,  safety  problems,  access 
management,  interregional  corridor 
status,  design  deficiencies  and 
pavement  condition.  Alternatives  under 
consideration  include  (1)  No  build;  and 
(2)  variations  of  "Build"  alternatives 
involving  reconstruction  and/or 
realignment  and  new  construction  of  TH 
169,  including  the  expansion  of  the  two 
lane  roadway  to  a  foiir-lane  facility. 

The  "Trunk  Highway  169  Scoping 
Docimient/Draft  Scoping  Decision 
Document"  will  be  published  in  the  late 
summer  2000.  A  press  release  will  be 
published  to  inform  the  public  of  the 
document's  availability.  Copies  of  the 
scoping  document  will  be  distributed  to 
agencies,  interested  persons  and 
libraries  for  review  to  aid  in  identifying 
issues  and  analyses  to  be  contained  in 
the  EIS.  A  30-day  comment  period  for 
review  of  the  document  will  be 
provided  to  afford  an  opportunity  for  all 
interested  persons,  agencies  and  groups 
to  comment  on  the  proposed  action.  A 
public  scoping  meeting  will  also  be  held 
during  the  comment  period.  Public 
notice  will  be  given  for  the  time  and 
place  of  the  meeting. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  )uly  6.  2000. 
Alan  R.  Steger, 

Division  Administrator,  Federal  Highway 

Administration,  St.  Paul,  Minnesota. 

[FR  Doc.  00-17955  Filed  7-14-00;  8:45  am] 

BHJJNQ  CODE  4910-22-M 


DEPARTMENT  OF  "P  ANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Martin  County    FL 

AGENCY:  1-ederaJ  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Martin  County,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  A.  Bauer,  Program  Operation 
Engineer,  Federal  Highway 
Administration,  227  North  Bronough 
Street,  Tallahassee.  Florida  32301. 
Telephone:  (850)  942-9650.  Extension 
3035. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  provide 
an  additional  crossing  of  the  St.  Lucie 
River  in  Martin  County,  Florida.  The 
proposed  improvements  will  involve 
utilizing  existing  roadways  as  footprints 
for  a  new  corridor.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  for  existing  and  projected  traffic 
demand. 

Alternatives  imder  consideration 
include  (1)  taking  no  action;  (2) 
widening  the  existing  State  Road  714 
corridor  to  a  six-  or  eight-lane  roadway; 

(3)  an  additional  four-lane  corridor;  or 

(4)  two  additional  two-lane  corridors. 
Letters  describing  the  proposed  action 

and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  the  proposal.  A  series  of 
public  meetings  will  be  held  in  Martin 
County  between  October  2000  and 
January  2001.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearings.  The  Draft  EIS 
will  be  made  available  for  public  and 
agency  review  and  comment.  A  formal 
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scoping  meeting  is  planned  in  the 
project  vicinity  site  during  the  latter 
part  of  2000. 

To  ensure  that  the  hill  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-governmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  6,  2000. 
Patrick  A.  Bauer  P.E., 
Program  Operations  Engineer,  Tallahassee, 
Florida. 
(FR  Doc.  00-17954  Filed  7-14-00;  8:45  am] 

BILLING  CODE  4910-22-11 


DEPARTMENT  OF  TRANSPORIATKDN 

National  Highway  Traffic  Safety 
Administration 


[Docket  No  NHTSA-99-6324;  Notice  1] 

EMB  Incorporated   Application  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standards  Nos. 
108  and  120 

We  are  asking  for  comments  on  the 
application  by  EMB  Incorporated 
("EMB")  of  Sebastopol,  California,  for  a 
2-year  exemption  from  portions  of 
Federal  Motor  Vehicle  Safety  Standard 
Nos.  108  Lamps,  Reflective  Devices  and 
Associated  Equipment,  and  120  Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars.  The 
company  does  business  as  Electric 
Motorbike,  Inc.,  and  has  petitioned  on 
behalf  of  its  Lectra  VR24  motorcycle.  In 
the  opinion  of  the  company,  a 
temporary  exemption  "would  make  the 
development  or  field  evaluation  of  a 
low-emission  motor  vehicle  easier  and 
would  not  unreasonably  lower  the 
safety  level  of  that  vehicle"  (49  U.S.C. 
30113(b)(3)(B)(iii)). 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regiUations  on  temporary 
exemptions.  This  action  does  not  mean 
that  we  have  made  any  judgment  about 
the  merits  of  the  application.  The 
discussion  that  follows  is  based  on 
information  contained  in  EMB's 
application. 


W  hy  EMB  Needs  a  I  emporary 
Exemption 

The  company  is  developing  zero- 
emission  (electric  battery-powered) 
vehicles.  Due  to  a  lack  of  readily- 
available  components  for  these  vehicles 
needed  to  comply  vdth  Federal  Motor 
Vehicle  Safety  Standards  Nos.  108  and 
120,  as  explained  below,  EMB  must 
petition  for  an  exemption  from  portions 
of  them,  until  July  1,  2001,  as  explained 
below. 

Why  an  Exemption  Would  Make  Easier 
the  Development  and  Field  Evaluation 
ol  a  Low-Emission  Motor  \  «hi(  le  and 
Would  Not  Unrea.sonablv  Degrade  the 
Safety  of  That  Vehicle 

Ln  order  to  make  the  company's 
products  available  for  wider  use,  EMB 
believes  that  a  test  and  development 
period  is  required  to  optimize  product 
features  and  functions.  Ehiring  the 
development  stage,  it  is  likely  that 
several  design  changes  will  be  made  "to 
optimize  the  product  for  acceptance  by 
the  wider  public." 

It  is  important  to  place  a  limited 
number  of  product  in  service  in  order  to 
gain  insights  into  the  features,  functions 
and  operating  characteristics  of  the 
product. 

In  order  to  do  so,  the  following 
temporary  exemptions  are  requested: 

1.  Standard  No.  108 

EMB  utilizes  a  24-volt  lighting  system 
which  presently  creates  an 
incompatibility  with  available  lighting 
equipment,  requiring  a  temporary 
exemption  from  three  requirements  of 
Standard  No.  108. 

Table  W  of  Standard  No.  108  requires 
motorcycle  turn  signal  lamps  to  meet 
the  applicable  requirements  of  SAE 
Standard  I588NOV84  Turn  Signal 
Lamps.  However,  S5.1.1.7  of  Standard 
No.  108  provides  that  "a  motorcycle 
turn  signal  lamp  need  meet  only  one- 
half  of  the  minimum  photometric  values 
specified  in  Table  1  and  Table  3"  of 
SAE  I588NOV84.  EMB  states  that  "turn 
signals  which  operate  at  this  voltage  are 
difficult  to  locate."  However,  it  has 
found  a  supplier  in  Spain  "which  offers 
European-compliant  turn  signals  for  24- 
volt  operation."  The  turn  signal  unit 
that  the  company  has  found  "meets 
European  requirements  50R  E9."  EMB 
believes  that  the  European  standard  is 
equivalent  to  that  of  S5. 1.1. 7,  e.g.,  that 
an  exemption  would  not  unduly 
degrade  the  safety  of  the  vehicle. 

Table  III  of  Standard  No.  108  requires 
motorcycles  to  be  equipped  with  turn 
signal  lamps  and  a  turn  signal  operating 
unit.  S5.5.6  requires  all  vehicles 
equipped  with  a  turn  signal  operating 


unit  to  also  have  an  illuminated  pilot 
indicator,  which  will  inform  the 
operator  when  one  or  more  turn  signal 
lamps  fails  to  operate.  However,  no 
indication  is  required  if  a  variable-load 
turn  signal  flasher  has  been  installed  on 
a  motor  vehicle  type  specified  in  S5.5.6. 
A  motorcycle  is  not  one  of  the  vehicle 
types  specified,  and  the  Lectra  VR24 
incorporates  a  variable  load  flasher.  As 
noted  above,  the  company  uses  a  24-volt 
DC  power  source  for  turn  signal  lamps. 
Outage  indication  is  not  presently 
available  in  24  volt  DC  flasher  units, 
therefore,  the  turn  signal  indicator  on 
the  dash  board  will  not  indicate  a  failed 
lamp. 

EMB  argues  that  the  open  natiu-e  of 
the  motorcycle  makes  it  "easy  for  an 
operator  to  check  for  proper  operation  of 
all  lights  and  signals.  *   *   *" 

EMB  also  seeks  exemption  from 
certain  portions  of  S7.9  which  specifies 
headlighting  requirements  for 
motorcycles.  In  pertinent  part,  EMB  has 
chosen  to  meet  the  photometric 
specifications  of  Figiire  32.  At  the 
present  time,  motorcycle  headlamps  are 
not  available  in  24-volt  versions,  and 
the  company  has  chosen  "a  military 
vehicle  headlamp"  manufactured  by 
"Wagner  Corporation."  This  headlamp 
"does  meet  requirements  for  passenger 
car  headlighting  systems."  The  upper 
beam  of  the  headlamp  meets  all 
requirements  for  motorcycle  headlamp 
upper  beams,  and  complies  with  all 
lower  beam  test  points  as  well,  with  the 
exception  of  Test  Point  2D-3L.  where 
there  is  a  shortfall  of  7  percent. 

EMB  argues  that  the  shortfall  does  not 
unreasonably  degrade  safety  because  the 
Lectra  VR24  is  designed  for  a  cruising 
speed  of  30  mph  and  the  headlamp  does 
meet  requirements  for  this  equipment 
on  motor  driven  cycles. 

Finally,  the  lens  of  the  headlamp  will 
not  be  marked  "motorcycle"  as  required 
by  S7.9.5  for  a  headlamp  of  the  type 
intended  to  be  used. 

During  the  exemption  period,  EMB 
plans  to  develop  a  lighting  system  that 
fully  complies  with  Standard  No.  108. 

2.  Standard  No.  120 

S5.2     Rim  marking  of  Standard  No. 
120  requires,  in  pertinent  part,  that  each 
rim  be  embossed  or  debossed  with 
certain  specified  information.  The 
wheel  that  EMB  has  selected  was  not 
embossed  with  the  information  at  time 
of  manufacture  but  has  been 
subsequently  stamped  with  indelible 
ink.  All  the  information  is  present  and 
in  the  required  location.  These  wheels 
meet  ISO  8644,  ISO  8645,  and  TUV 
specifications.  EMB  will  work  with 
suppliers  to  ensure  that  future  rims  are 
properly  marked. 
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Why  Exempting  ENIB  Would  Be 
Consistent  With  the  Public  Interest  and 
Objectives  of  Motor  Vehicle  Safety 

EMB  "is  developing  zero-emission 
vehicles  which  are  consistent  with  the 
goals  and  desires  of  society  for  a  cleaner 
and  quieter  environment,  and  reduced 
reliance  on  fossil  fuels." 

Even  with  the  exemptions  requested, 
EMB  believes  that  the  Lectra  VR24 
exhibits  an  overall  level  of  safety 
equivalent  to  that  prescribed  by  the 
Federal  motor  vehicle  safety  standards. 

How  To  Comment  on  EMB's 
Application 

If  you  would  like  to  comment  on 
EMB's  application,  send  two  copies  of 
your  comments,  in  writing,  to:  Docket 
Management.  National  Highway  Traffic 
Safety  Administration,  Room  PL-401, 
400  Seventh  Street,  SW,  Washington, 
DC  20590,  in  care  of  the  docket  and 
notice  number  shown  at  the  top  of  this 
document. 

We  shall  consider  all  conmients 
teceived  before  the  close  of  business  on 
the  comment  closing  date  stated  below. 
To  the  extent  possible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  You  may  examine  the 
docket  in  Room  PL-401,  both  before  and 
after  that  date,  between  10  a.m.  and  5 
p.m. 

When  we  have  reached  a  decision,  we 
shall  publish  it  in  the  Federal  Register. 

Comment  closing  date:  August  16, 
^000. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  July  11,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
FR  Doc.  00-18010  Filed  7-14-00;  8:45  am] 

atLUNQ  CODE  4V1O-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-7616:  Notice  1) 

Piaggio  &  c,  S.p.A.;  Receipt  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  VeMcle  Safety 
StandtM-d  No.  123 

Pidggf)  &  c,  S.p.A.  ("Piaggio"),  an 
]tdlicin  corporation,  of  Pontedera,  Italy, 
has  applied  for  a  tempnrarv'  exemption 
of  two  years  from  a  requirement  of 
35. 2.1  (Table  1)  of  Federal  Motor 
Vehicle  Safety  Standard  No.  123 
Motorcycle  Controls  and  Displays.  The 
basis  of  the  request  is  that  "compliance 
with  the  standard  would  prevent  the 


manufacturer  from  selling  a  motor 
vehicle  with  an  overall  safety  level  at 
least  equal  to  the  overall  safety  level  of 
nonexempt  vehicles,"  49  U.S.C. 
30113(b)(3)(B)(iv). 

We  are  publishing  this  notice  of 
receipt  of  an  application  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2).  This  action  does  not 
represent  any  judgment  of  the  agency  on 
the  merits  of  the  application. 

Piaggio  has  applied  on  behalf  of  its 
Vespa  ET4  (125  and  150  cc)  motor 
scooters.  The  scooters  are  defined  as 
"motorcycles"  for  purposes  of 
compliance  with  the  Federal  motor 
vehicle  safety  standards.  If  a  motorcycle 
is  produced  with  rear  wheel  brakes, 
S5.2.1  of  Standard  No.  123  requires  that 
the  brakes  be  operable  through  the  right 
foot  control  (the  left  handlebar  is 
permissible  only  for  a  motor  driven 
cycle  (Item  11,  table  1).  i.e.,  a 
motorcycle  with  a  motor  that  produces 
5  brake  horsepower  or  less). 

Piaggio  petitions  that  it  be  allowed  to 
use  the  left  handlebar  as  the  control  for 
the  rear  brakes  of  its  Vespa  ET4,  which 
is  a  motorcycle  and  not  a  motor  driven 
cycle.  The  model  features  an  automatic 
clutch  that  eliminates  the  left-hand 
clutch  lever  as  well  as  any  left-foot 
gearshift  lever.  According  to  Piaggio, 
"the  motor  scooter  is  therefore  very 
similar  to  a  bicycle,  both  in  ergonomic 
stance  and  operation."  The  model  will 
feature  a  hand-actuated  lever  on  the  left 
handlebar  that  will  actuate  the  rear 
brake,  and  a  hand-actuated  lever  on  the 
right  handlebar  that  will  control  the 
front  brake. 

Piaggio  argues  that  the  overall  level  of 
safety  of  the  scooters  equals  or  exceeds 
that  of  a  motorcycle  that  complies  with 
the  brake  control  location  requirement 
of  Standard  No.  123.  The  Vespa  ET4  is 
equipped  with  disc  brakes  on  the  fi-ont 
wheels,  and  "easily  meets  and  exceeds 
all  the  performance  requirements  of 
FMVSS  122"  for  motorcycle  brake 
systems.  The  vehicle  meets  the  braking 
performance  requirements  of  ECE  93/14 
as  well. 

Piaggio  avers  that  no  other  coimtry  in 
Europe,  Japan,  or  elsewhere  in  Asia 
requires  scooters  to  be  equipped  with  a 
right  foot-operated  brake  control.  Absent 
an  exemption,  then,  Piaggio  will  be 
unable  to  sell  the  Vespa  ET4  in  the 
United  States.  Piaggio  "is  in  the  process 
of  introducing  a  complete  modification 
of  the  Vespa  braking  system  to  conform 
with  FMVSS  123,"  and  intends  to 
complete  its  development  work  during 
the  two-year  period  that  its  exemption 
would  be  in  effect. 

Piaggio  will  not  sell  more  than  2,500 
scooters  a  year  while  an  exemption  is  in 
effect.  The  exemption  would  cover 


Model  Year  2000  and  2001  vehicles. 
The  company  believes  that  an 
exemption  would  be  consistent  vnth  the 
objectives  of  traffic  safety  because  the 
scooter  provide  "for  much  more  natural 
braking  response  by  the  rider  than  non- 
exempt  vehicles."  Extended  use  in 
Europe  and  the  rest  of  the  world  has  not 
resulted  in  either  consumer  groups  or 
governmental  authorities  raising  any 
safety  concerns.  The  exemption  would 
also  be  in  the  public  interest  because  it 
is  "environmentaUy  clean  and  fuel 
efficient  *   *   *  convenient  urban 
transportation." 

You  may  submit  comments  on  the 
application  described  above.  Comments 
should  refer  to  the  docket  nimiber  and 
the  notice  number,  and  be  submitted  to: 
Docket  Management,  Room  PL-401,  400 
Seventh  Street.  SW,  Washington.  DC 
20590.  You  should  send  at  least  two 
copies. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
below.  Comments  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  Docket  Room  is  open  from  10:00 
a.m.  until  5:00  p.m.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 

We  shall  publish  a  notice  of  final 
action  on  the  application  pursuant  to 
the  authority  indicated  below. 

Comment  closing  date:  August  16, 
2000. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on  July  11,  20000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  00-18011  Filed  7-14-00;  8:45  am] 

BHJJNG  COOE  4910-49-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports.  Forms  and  Recordkeeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
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nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  April  13.  2000  (65  FR 
19961-19962). 

DATES:  Comments  must  be  submitted  on 
or  before  August  16,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  (202)  366-^387,  DOT. 
Office  of  Airline  Information,  Room 
4125.  K-25,  400  Seventh  Street,  NW., 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 

(BTS) 

Title:  Passenger  Origin  Destination 
Survey  Report. 

Type  of  Request:  Extension  of  a 
currently  approved  Collection. 

0\a  Control  Number:  2139-0001. 

Affected  Public:  Large  certificated 
scheduled  passenger  air  carriers. 

Abstract:  DOT  uses  the  Passenger 
Origin-Destination  Survey  Report  in 
administering  its  international  aviation 
program,  in  evaluating  carrier  fitness, 
monitoring  passenger  fares,  assessing 
airline  competition  and  assessing 
airport  needs. 

Estimated  Annual  Burden  Hours: 
38,080. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  BTS 
Desk  Officer. 

Comments  are  Invited  on:  whether  tht 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effective  if 
0MB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC  on  July  10,  2000. 
I}onald  W.  Bright, 

Acting  Director,  Office  of  Airline  Information, 

Bureau  of  Transportation  Statistics. 

[FR  Doc.  00-18013  Filed  7-14-00;  8:45  am) 

BILLING  CODE  491  (►-«-? 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  cancellation  of  open 

meeting  of  Citizen' Advocacy  Panel, 

Brooklyn  District. 

SUMMARY:  The  meeting  scheduled  for 
July  20,  2000  has  been  cancelled  due  to 
scheduling  conflicts. 
DATES:  The  meeting  will  be  rescheduled 
and  published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  originally 
scheduled  for  Thursday  July  20,  2000, 
6:00  p.m.  to  9:00  p.m.  at  the  Internal 
Revenue  Service  Brooklyn  Building 
located  at  625  Fulton  Street,  Brooklyn, 
NY  11201  has  been  cancelled  due  to 
scheduling  conflicts.  The  meeting  will 
be  rescheduled  and  published  at  a  later 
date. 

Dated:  June  29.  2000. 
M.  Cathy  Vanhom, 

Director.  CAP.  Communications  S-  Liaison. 
[FR  Doc,  00-18001  Filed  7-14-00;  8:45  am) 

BILLING  COOE  4830-01-P 


DEPARTMENT  Or  VETERANS 
AFPAIRS 

[OMB  Control  No.  2900-0569] 

Proposed  Information  Collection 
Activity   Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concemii^  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 


notice  solicits  comments  on 
requirements  relating  to  customer 
satisfaction  surveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  15, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Lynne  R.  Heltman.  Veterans  Benefits 
Administration  (245).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0569"  in 
anv  rnrrespondprirp 
FOR  FURTHER  INFORMATION  CONTACT: 
Lviine  R   H.'hnidn  at  (202)  273-5440. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Generic  Clearance  for  the 
Veterans  Benefits  Administration 
Customer  Satisfaction  Surveys. 

OMB  Control  Number:  2900-0569. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VBA  administers  integrated 
programs  of  benefits  and  services, 
established  by  law  for  veterans  and  their 
survivors,  and  service  personnel. 
Executive  Order  12862.  Setting 
Customer  Service  Standards,  requires 
Federal  agencies  and  departments  to 
identify  and  survey  its  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  service.  VBA 
uses  customer  satisfaction  surveys  to 
gauge  customer  perceptions  of  VA 
services  as  well  as  customer 
expectations  and  desires.  The  results  of 
these  information  collections  lead  to 
improvements  in  the  quality  of  VBA 
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service  delivery  by  helping  to  shape  the         Affected  Public:  Individuals  or  service  organizations,  and  businesses  or 

direction  and  focus  of  specific  programs     households,  non-profit  organizations,  other  for-profits. 

educational  institutions,  veterans' 


and  services. 


National  Survey  Activities 


Number  of 
respondents 


Estimated 
annual  bur-  Frequency  of 


den 
(hours) 


response 


Survey  of  Veterans'  Satisfaction  Witfi  tfie  VA  Compensation  ana  Pension  Claims  Process 


2001 


2002 
2003 


22.800 


22,800 
22,800 


5,700 


5,700 
5,700 


One-time. 


Do. 
Do. 


Survey  of  Veterans   Satisfaction  With  the  VA  Education  Claims  Process 


2001 


2002 
2003 


2002 


2003 


2001 


2002 
2003 


2001 


2002 
2003 


2001 


2002 
2003 


2001 


2002 
2003 


2001 


2002 
2003 


2001 


2002 
2003 


3.200 


3,200 
3,200 


Survey  of  Educational  Institution  Certifying  Officials 


1,000 


1,000 


Loan  Guaranty  Custo'^e'  Satisfaction  Survey— Veteran 


7,200 


7,200 
7,200 


Loan  Guaranfv  Customer  Satisfaction  Survey — Lender 


1,000 


1,000 
1,000 


Vocational  RenaDiliiation  &  Empioy.rnent  Program  Survey 


10,800 


10,800 
10,800 


Insurance  Custcier  Surveys 


2,800 


2,800 
2,800 


Undetermined  Focus  Groups 


500 


500 
500 


National  Telephone  Survey 


7,200 


7^00 
7,200 


800 


800 
800 


One-time. 


Do. 
Do. 


330 


330 


One-time. 


Do. 


1.202 


1,202 
1,202 


One-time 


Do. 
Do. 


330 


330 
330 


One-tirne. 


Do. 

Do. 


2,700 


2,700 
2,700 


One-time. 


Do. 
Do. 


280 


280 
280 


One-time. 


Do. 
Do. 


1,000 


1,000 
1,000 


One-time 


Do. 
Do. 


1,224 


1,224 
1,224 


One-tlnie. 


Do. 
Do. 


VA  Regional  Ottice-Based  Survey  Activities— VA  Regional  Office-Based  Customer  Satisfaction  Focus  Groups 


2001 


600 


1,800 


One-time. 


2002 


600 


1,800 


Do 
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National  Survey  Activities— Continued 

Year 

Number  of 
respondents 

Estimated 
annual  bur- 
den 
(hours) 

Frequency  of 
response 

2003 

600 

1,800 

Do 

-..-,-.,, 

ard) 

VA  Regional  Office-Spectfic  Service  Improvefiei't  iniiidtives   Co^iment  c 

2001  

139,200 

11,554 

One-time 

2002 

139,200 
139,200 

11,554 
11,554 

Do 

2003 

Do 

Most  customer  satisfaction  surveys 
will  be  reciuring  so  that  VBA  can  create 
ongoing  measures  of  performance  and  to 
determine  how  well  the  agency  meets 
customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  VBA's  performance. 
VBA  expects  to  conduct  an  estimated 
100  focus  groups  and  receive  up  to 
139.200  comment  cards  involving  a  total 
of  14,354  hours  each  year  for  2001, 
2002,  and  2003.  In  addition,  VBA 
expects  to  distribute  written  surveys 
with  a  total  annual  burden  of 
approximately  12.236  hours  in  2001, 
12,566  hours  in  2002.  and  12,566  hours 
in  1999.  The  grand  totals  for  both  focus 
groups,  comment  cards,  and  written 
surveys  are:  26,590  hours  in  2001, 
26.920  hours  in  2002,  and  26,920  hours 
in  2003. 

Anyone  may  view  the  results  of 
previously  administered  surveys  on  the 
internet  by  going  to  the  following  VBA 
surveys  website:  http:// 
www.vba.va.gov/surveys/. 

The  areas  of  concern  to  VBA  and  its 
customers  may  change  over  time,  and  it 
is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
0MB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct  customer  satisfaction  surveys, 
focus  groups  and  to  send  out  comment 
cards.  Participation  in  the  surveys,  focus 
groups,  and  comment  cards  will  be 
voluntary  and  the  generic  clearance  will 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers.  Baseline  data 
obtained  through  these  information 
collections  will  be  used  to  improve 
customer  service  standards.  VBA  will 
consult  with  0MB  regarding  each 
specific  information  collection  during 
this  approval  period. 


Dated:  June  16,  2000. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  00-17971  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  C-ntrol  Nc    2900-0570] 

Proposed  Intc-^mation  Collectior' 
Activity   Proposed  Collection. 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the  burden 
estimates  relating  to  customer 
satisfaction  surveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  15, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  Please  refer  to  "OMB  Control 
No.  2900-0570"  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (PubliL  Law  104-13;  44 
U.S.C,  3501—3520),  Federal  agencies 
must  obtain  approval  from  OMB  for 
each  collection  of  information  they 
conduct  or  sponsor.  This  request  for 
comment  is  being  made  pursuant  to 
Section  3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (3lways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Generic  Clearance  for  the 
Veterans  Health  Administration 
Customer  Satisfaction  Siu^^eys. 

OMB  Control  Number:  2900-0570. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services.  VHA  uses  customer 
satisfaction  sujrveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VHA  service  delivery  by  helping  to 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

Affected  Public:  Individuals  or 
households. 
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Listing  of  Survey  Activities 

I.  Special  Emphasis  Programs 

The  following  list  of  activities  is  a 
compendium  of  customer  satisfaction 


survey  plans  by  VHA.  Different  special 
emphasis  programs  will  be  surveyed 
annually;  however,  program  selections 
have  not  been  made  for  FYs  2001-2003. 


Burden  hours  for  the  out-years  are  based 
on  FY  2000  estimates.) 


1                                                                Year 

Estimated 
Numljer  of       annual  bur-             ^ 
respondents           den                  i-requency 
(hours) 

2001  

46,800                 11  7nn  1  Anmiallu 

2002 

46,800 
46,800 

11,700 
11,700 

Do 

2003 

Do 

ii   i AH  dl  Facilities  Surveys 

1                                                                Year 

Numt)er  of 
respondents 

Estimated 
annual  bur- 
den 
(hours) 

Frequency 

1998 

12,000 
12,000 
12,000 

2,000 
2,000 
2,000 

One-time 

1999 

Do 

2000 

Do 

Most  customer  satisfaction  surveys 
will  be  recurring  so  that  VHA  can  create 
ongoing  measures  of  performance  and  to 
determine  how  well  the  Agency  meets 
customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  VHA's  performance. 
VHA  expects  to  distribute  written 
surveys  with  a  total  annual  burden  of 
approximately  13,700  hours  in  FYs 
2001,  2002,  and  2003. 

Dated:  June  8,  2000. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  00-1 79f2  Filed  7-14-00;  8:45  am] 

BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974:  Amendment  of 
System  of  Records 

agency:  Uepartment  of  Veterans  Affairs. 
action:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
revising  an  existing  routine  use  to  the 
system  of  records  entitled  "Personnel 
and  Accounting  Pay  System-VA" 
':"\'.An47)  as  set  forth  in  the  Federal 
Kesister  40  FR  38095  (8/26/75)  and 
amended  in  48  FR  16372  (4/15/83),  50 
FR  23009  (5/30/85),  51  FR  6858  (2/26/ 
86),  51  FR  25968  (7/17/86),  55  FR  42534 
(10/19/90),  56  FR  23952  (5/24/91),  58 
FR  39088  (7/21/93),  58  FR  40852  (7/30/ 


93),  60  FR  35448  (7/7/95),  62  FR  41483 
(8/1/97),  62  FR  68362  (12/31/97),  and  65 
FR  20850  (4/18/00).  This  system  of 
records  contains  information  on  current 
and  former  salaried  VA  employees. 

The  Federal  Labor  Relations 
Authority  (FLRA)  was  established  in 
accordance  with  5  U.S.C.  7104.  The 
FLRA's  powers  and  duties  are  outlined 
in  5  U.S.C.  7105.  These  include  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices, 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  and 
matters  before  the  Federal  Service 
Impasses  Panel.  The  FLRA  also 
investigates  representation  petitions  and 
conducts  or  supervises  representation 
elections.  The  FLRA's  purpose,  scope, 
powers,  and  duties  are  also  set  forth  in 
Subchapter  C  of  Title  5  of  the  Code  of 
Federal  Regulations  (CFR).  As  part  of  its 
powers  and  duties,  the  FLRA  may  make 
any  appropriate  inquiry  to  carry  out  its 
duties.  The  FLRA  has  the  authority  to 
request  certain  information,  including 
employee  names  and  home  addresses, 
in  connection  with  its  investigations 
and  other  activities.  Employee's  home 
addresses  are  necessary  information  for 
FLRA  investigation  of  elections  where 
the  elections  are  by  inail  ballot,  rather 
than  by  on-site  election. 

The  Privacy  Act  (5  U.S.C.  552a) 
requires  any  records  under  the  control 
of  a  federal  agency  from  which 
information  is  retrieved  by  the  name  of 
an  individual,  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  an  individual,  to 
be  grouped  in  a  system  of  records. 
Information  cannot  be  released  from  a 


Privacy  Act  system  of  records  without 
the  individusJ's  consent,  unless  an 
exception  applies  or  a  routine  use  for 
the  release  of  the  information  is 
developed  for  the  system  of  records. 

The  VA  Office  of  General  Coiuisel  has 
determined  that  release  of  information 
to  FLRA  from  Privacy  Act  system  of 
records  "Personnel  and  Accounting  Pay 
System-VA"  (27VA047),  including  the 
names  and  home  addresses  of 
employees,  is  necessary  to  comply  with 
the  statutory  mandate  under  which 
FLRA  operates.  It  has  also  been 
determined  that  the  release  of 
information  for  this  purpose  is  a 
necesseiry  and  proper  use  of  the 
information  in  this  system  of  records 
and  the  addition  of  the  new  routine  use 
number  33  for  transfer  of  this 
information  is  appropriate. 

An  altered  system  of  records  report 
and  a  copy  of  the  revised  system  notice 
have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  as  required  by  5  U.S.C. 
552a(r)  and  guidelines  issued  by  0MB 
(59  FR  37906.  37916-18  (7/25/94)). 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  of  the  system  of  records  to 
the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Room  1154,  Washington,  DC 
20420.  All  relevant  material  received 
before  August  16,  2000,  will  be 
considered.  All  written  comments 
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received  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  conunent,  or  unless 
otherwise  published  in  the  Federal 
Rpyister  by  VA,  the  new  routine  use 
statement  is  effective  August  16,  2000. 

Approved:  fune  29,  2000. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

N'dtk  H  itf  \mf  luJment  to  System  of 

In  the  system  of  records  identified  as 
27VA047,  "Personnel  and  Accounting 


Pay  System- VA,"  as  set  forth  in  the 
Federal  Register  40  FR  38095  (8/26/75) 
and  amended  in  48  FR  16372  (4/15/83), 
50  FR  23009  (5/30/85),  51  FR  6858  (2/ 
26/86),  51  FR  25968  (7/17/86),  55  FR 
42534  (10/19/90),  56  FR  23952  (5/24/ 
91),  58  FR  39088  (7/21/93).  58  FR  40852 
(7/30/93),  60  FR  35448  (7/7/95),  62  FR 
41483  (8/1/97),  62  FR  68362  (12/31/97), 
and  65  FR  20850  (4/18/00)  the  system 
is  amended  as  follows: 

*  '         ■         ■         . 

ROU"^iNt  ,,;ScS  Jt  RECORDS  MAINTAINED 
IN  THE  SYSTEM  .NC\  jOing  CATEGORIES  Of 
USERS  AND  TM£  PURPOSE  Of  SuCh  jses 

*  *  *  * 

33.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  with  the 


investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  in 
connection  with  matters  before  the 
Federal  Service  Impasses  Panel,  and  to 
investigate  representation  petitions  and 
conduct  or  supervise  representation 
elections. 
***** 

[FR  Doc.  00-17973  Filed  7-14-00;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 

RIN  3206-AJ15 

Cost-of-Llving  Allowances  (Nonforetgn 
Areas):  Guam  and  the  Commonwealth 
of  the  Northern  Mariana  Islands 

AGENCY:  Office  of  Personnel 

Mdnagement. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Persoimel 
Management  (0PM)  is  publishing  an 
interim  regulation  to  increase  the  cost- 
of-living  allowance  (COLA)  rate  paid  to 
certain  Federal  employees  in  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  This  regulation 
increases  the  local  retail  COLA  rate  for 
the  Guam/CNMI  allowance  area  from 
22.5  percent  to  25  percent.  This  increase 
is  a  result  of  cost-of-living  surveys 
conducted  in  October  and  November 
1998  using  our  current  methodology  for 
calculating  COLA  rates.  A  settlement 
agreement  that  is  currently  awaiting 
court  approval  calls  for  OPM  to  use  a 
new  methodology  in  conducting  future 
surveys  and  in  calculating  future  COLA 
rates.  Therefore,  the  survey  results 
reflected  in  this  rule  are  not  an 
indication  of  what  siuvey  results  or 
COLA  rates  would  be  under  the  new 
methodology. 

DATES:  Effective  dafe;  July  17,  2000. 
Implementation  date:  First  day  of  the 
first  pay  period  beginning  on  or  after 
July  17,  2000.  Comment  date:  Submit 
comments  on  or  before  October  16, 
2000. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Persoimel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415-8200;  fax:  (202)  606-^264;  or 
email:  mi.AeJopra.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Paquin,  (202)  606-2838;  fax: 


(202)  606-4264;  or  email: 

COLA@opra  sov 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government  pays  cost-of-living 
allowances  (COLAs)  to  General 
Schedule,  U.S.  Postal  Service,  and 
certain  other  Federal  employees  in 
Alaska,  Hawaii,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  The  Office  of  Personnel 
Management  (OPM)  conducts  cost-of- 
living  surveys  in  each  allowance  area  to 
determine  whether,  and  to  what  degree, 
local  living  costs  are  higher  than  those 
in  the  Washington,  DC,  area.  OPM  sets 
the  COLA  rate  for  each  area  based  on 
the  results  of  these  surveys. 

In  October  and  November  1998,  we 
conducted  cost-of-living  surveys  in 
Alaska,  Hawaii,  Guam,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  and  the 
Washington,  DC,  area.  W6  compared  the 
results  of  the  Washington,  DC,  area 
survey  with  the  results  of  the  other 
siu^reys  to  derive  an  index  for  each  of 
the  areas.  We  provide  the  details  of  this 
process  in  a  separate  report  in  this  issue 
of  the  Federal  Register. 

The  1998  surveys  indicate  that  the 
local  retail  COLA  rate  for  the  Guam/ 
CNMI  allowance  area  should  be 
increased  to  25  percent,  as  shown  in  the 
following  table.  Under  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act,  1992  (Pub.  L.  102- 
141),  as  amended,  no  COLA  rates  may 
decrease  imtil  after  December  31,  2000 

INCREASE  IN  COLA  RATE 


Allowance  area/category 

Current 
rate 

New 
rate 

Guam/CNMI.  Local  Retail  ... 

22.5 

25 

Appendix  text  changes 

We  inadvertently  omitted  the 
introductory  text  to  appendix  A  of 
subpart  B  in  the  interim  rule  published 
with  our  1997  survey  report.  (See  63  FR 
56430,  October  21,  1998.)  We  are 
reinstating  the  text  with  this  rule.  We 
have  also  rewritten  a  portion  of  the 
introductory  text  and  other  text  in 
appendix  A  to  improve  clarity.  These 
changes  are  not  substantive. 


Geographic  coverage/allowance  category 


Rulemaking  waivers 

Under  5  U.S.C.  553  (b)(3)(B)  and 
(d)(3),  OPM  finds  that  good  cause  exists 
to  waive  the  publication  of  proposed 
rulemaking  and  the  30-day  delay  in  the 
effective  date  of  this  regulation.  Because 
of  unexpected  delays  in  completing 
these  siureys  and  calculating  the  living- 
cost  indexes,  we  believe  it  is  in  the 
public  interest  to  implement  the  COLA 
rate  increase  immediately.  In  the  future, 
as  we  have  done  in  the  past,  we  plan  to 
announce  COLA  rate  adjustments  in  a 
proposed  rule  for  public  notice  and 
comment. 

Re^latory  Flexibility  At  f 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B — Cost-of-LlvIng  Allowance 
and  Post  Differential— Nonforeign 
Areas 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941;  E.O.  10000,  3 
CFR,  1943-1948  Comp.,  p.  792;  E.O.  12510, 
3  CFR.  1985  Comp..  p.  338. 

2.  Appendix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B — Places  and  Rates 
at  Which  Allowances  Shall  Be  Paid 

This  appendix  lists  the  places  approved  for 
a  cost-of-living  allowance  and  shows  the 
allowance  rate  and  any  special  eligibility 
requirements  for  the  allowance  payment.  The 
allowance  percentage  rate  shown  is  paid  as 
a  percentage  of  an  employee's  rate  of  basic 
pay- 


State  of  Alaska 
City  of  Anchorage  and  80-kilometer  (50-mile)  radius  by  road: 

All  Employees 

City  of  Fairbanks  and  80-kflometer  (50-mile)  radius  by  road: 

All  Em(>loyees 

City  of  Juneau  and  80-kilometer  (50-mile)  radius  by  road: 

All  Employees 


Authorized 
allowance 

rate 
(f)ercent) 


25.0 

25.a 

25.0 
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Geographic  coverage/allowance  category 


Authorized 
allowance 

rate 
(percent) 


Rest  of  the  State; 

All  Employees , 

State  o'  Hawaii 
City  and  County  of  Honolulu: 

All  Employees 

County  of  Hawaii: 

All  Employees 

County  of  Kauai: 

All  Employees 

County  of  Maui  and  County  of  Kalawao: 

All  Employees 

■^'er-'tory  0*  Guarri  ancj  Cornmof^weaitf^  o'  the  Northe^'-  Ma^  ana  Islands 

Local  Retail  

Commissary/Exchange 

Commonwealth  of  Puerto  Rico 

All  Employees  

U.S.  Virqin  Islands 
All  Employees  


25.0 

2S.0 

16.0 

22.5 

22.5 

25.0 
20.0 

10.0 

20.0 


Uefinitioas  of  Allowance  Categories 

The  following  are  definitions  of  the 
allowance  categories  used  in  the  tables  in 
this  appendix. 

All  Employees:  This  category  covers  all 
Federal  employees  eligible  for  an  allowance 
under  5  U.S.C.  5941. 

Local  Retail:  This  category  covers  all 
Federal  employees  eligible  for  an  allowance 
who  do  not  have  unlimited  access  to 
commissary  emd  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment. 

Commissary/Exchange:  This  category 
covers  all  Federal- employees  eligible  for  an 
allowance  who  have  unlimited  access  to 
commissary  and  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment. 

Note:  The  appropriate  military  department 
determines  eligibility  for  access  to  military 
commissary  and  exchange  facilities.  If  an 
employee  is  furnished  with  these  privileges 
for  reasons  associated  with  his  or  her  Federal 
civilian  employment,  he  or  she  will  receive 
an  identification  card  that  authorizes  access 
to  such  facilities.  Possession  of  such  an 
identification  card  is  sufficient  evidence  that 
the  employee  uses  the  facilities. 

[FR  Doc,  00-17568  Filed  7-14-00;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Pan  591 
RIN  3206-AI38 

Cost-of-Llving  Allowances  (Nonforeign 
Areas);  Honolulu,  HI 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
MdJidgement  is  adopting  as  final  an 
interim  increase  in  the  cost-of-living 
allowance  (COLA)  rate  for  Honolulu. 


The  increase  was  the  result  of  our  1997 
cost-of-living  surveys  in  certain 
nonforeign  areas.  We  are  also  making  a 
change  in  the  Miscellaneous  Expense 
category  we  use  in  the  COLA 
methodology  that  will  identify 
education  as  an  expense.  This  increase 
is  a  result  of  cost-of-living  siu^eys 
conducted  in  the  summer  of  1997  using 
QUI  current  methodology  for  calculating 
COLA  rates.  A  settlement  agreement 
that  is  currently  awaiting  court  approval 
calls  for  0PM  to  use  a  new  methodology 
in  conducting  future  surveys  and  in 
calculating  future  COLA  rates. 
Therefore,  the  siuA^ey  results  reflected  in 
this  rule  are  not  an  indication  of  what 
survey  results  or  COLA  rates  would  be 
under  the  new  methodology. 
DATES:  Effective  dafe;  August  16,  2000. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  L.  Paquin,  (202)  606-2838;  fax: 
(202)  606--1264;  or  email: 
COI..A®"r~  zrv 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Government  pays  cost-of-living 
allowances  (COLAs)  to  General 
Schedule,  U.S.  Postal  Service,  and 
certain  other  Federal  employees  in 
Alaskd,  Hawaii,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  The  Office  of  Personnel 
Management  (OPM)  conducts  cost-of- 
living  surveys  in  each  allowance  area  to 
determine  whether,  and  to  what  degree, 
local  living  costs  are  higher  than  those 
in  Washington,  DC.  OPM  sets  the  COLA 
rate  for  each  area  based  on  the  results 
of  these  surveys. 

On  October  21,  1998,  we  published  an 
interim  rule  for  comment  in  the  Federal 
Register  (63  FR  56430)  that— 
— Lacreased  the  COLA  rate  for  the 

Honolulu  allowance  area  from  22.5 


percent  to  25  percent  based  on  the 
1997  survey  results,  and 

— Broadened  the  composition  of  the 
Miscellaneous  Expense  category  used 
in  the  COLA  methodology. 

We  received  one  comment  on  the 
interim  regulations.  The  commenter  felt 
that  the  change  in  the  Miscellaneous 
Expense  category  should  identify 
education  as  an  expense.  Alternatively, 
the  commenter  thought  we  should 
emphasize  that  other  expenses  are 
possible  or  describe  the  kinds  of 
expenses  that  may  be  included  in  the 
category.  We  agree  that  adding 
education  to  the  listing  would  be 
helpful,  and  we  have  changed  the 
wording  as  suggested. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  adopting  the 
interim  regulations  for  5  CFR  part  591 
published  on  October  21,  1998,  at  63  FR 
56430  as  final  with  one  change,  as  set 
forth  below: 
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PART  591 —ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B — Cost-ot-Living  AHowance 
and  Post  Dtfferentiai — Nonforeigr 
Areas 

1 .  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 


\  .tn  .n!y:5U.S.C.  5941;E.O.  10000,3 
CFR,  1943^1948  Comp..  p.  792;  E.O.  12510, 
3  CFR,  1985  Comp.,  p.  338. 

2.  In  §591.205,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

5  59-'  ?05     Comparative  cost  index 

(b)  *   *   * 

(4)  Miscellaneous  expenses. 
Miscellaneous  expenses,  including 


expenses  for  .health  care,  gifts. 

contributions   savings  and  invcstinents, 
retirenien!   hf>»  insurance,  dud 
educati  iH   ^re  ^'^tlmated  from  consumer 
expendiTure  ^urve\s  and  .ither  data 
appropridte  iui  i-eaeral  employees  for 
each  income  level. 
***** 

[PR  Doc.  00-17569  Filed  7-14-00;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Report  On  1998  Surveys  Used  to 
Determine 

Cost-of-Living  Allowances  m 
Nonforeign  Areas 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
■  Rt'port  on  1998  Surveys  Used  to 
Determine  Cost-of-Living  Allowances  in 
Nonforeign  Areas."  The  Federal 
(jovemment  uses  the  results  of  these 
surveys  to  set  cost-of-living  allowance 
(COLA)  rates  for  General  Schedule,  U.S. 
Postal  Service,  and  certain  other  Federal 
employees  in  Alaska,  Hawaii,  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  Based  on  the  survey 
findings,  the  Office  of  Persormel 
Management  is  increasing  the  local 
retail  COLA  rate  for  the  Guam  and 
Commonwealth  of  the  Northern  Mariana 
Islands  allowance  area  in  an  interim 
regulation  published  with  this  notice. 
This  increase  is  a  result  of  cost-of-living 
siu^'eys  conducted  in  October  and 
November  1998  using  our  current 
methodology  for  calculating  COLA 
rates.  A  settlement  agreement  that  is 
currently  awaiting  court  approval  calls 
tor  OPM  to  use  a  new  methodology  in 
conducting  future  surveys  and  in 
calculating  future  COLA  rates. 
Therefore,  the  survey  results  reflected  in 
this  rule  are  not  an  indication  of  what 
survey  results  or  COLA  rates  would  be 
under  the  new  methodology. 

DATES:  We  must  receive  comments  on  or 
br-forc  November  14,  2000. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
{Jffice  of  Personnel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415-8200:  fax:  (202)  606-4264;  or 
email:  COLA@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L  Paquin,  (202)  bOb-2838;  fax: 
(202)  606-4264;  or  email: 
COLA@opm.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
.s<-il  iOblc)  ot  title  5.  {",.ide  of  Federal 
Regulations,  requires  the  Office  of 
Personnel  Management  (OPM)  to 
jjublish  nonforeign  area  cost-of-living 
allowance  (COLA)  survey  summaries 
and  calculations  in  the  Federal  Register. 
We  are  publishing  the  complete  "Report 
i  on  1998  Survevs  Used  to  Determine 


Cost-of-Living  Allowances  in 
Nonforeign  Areas"  with  this  notice.  In 
the  report,  we  explain  the 
methodologies,  calculations,  and 
findings  of  the  1998  COLA  surveys. 

Results  of  Surveys 

Using  an  index  scale  with  the  living 
costs  in  the  Washington,  DC,  area  equal 
to  100,  we  computed  index  values  of 
relative  living  costs  in  each  of  the 
allowance  areas.  (See  the  final  cost 
comparison  indexes  in  the  Executive 
Summary  of  the  report.)  The  results  of 
the  surveys  show  that  the  local  retail 
COLA  rate  for  the  Guam  and 
Commonwealth  of  the  Northern  Mariana 
Islands  allowance  area  should  increase 
from  22.5  percent  to  25  percent,  the 
COLA  rates  for  two  other  areas  are 
currently  at  the  appropriate  level,  and 
the  COLA  rates  in  eight  areas  are  above 
the  levels  indicated  by  the  living-cost 
indexes.  However,  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act,  1992  (Pub.  L.  102- 
141),  as  amended,  prohibits  reductions 
in  COLA  rates  through  December  31, 
2000.  Therefore,  the  interim  regulation 
contains  no  COLA  rate  reductions. 

Corrections  to  the  1997  Report 

In  preparing  our  report  on  the  1998 
surveys,  we  discovered  three  errors  in 
the  1997  survey  report.  We  discuss 
these  errors  below,  and  we  have 
corrected  them  in  the  1998  analyses  and 
report.  We  note  that  these  corrections 
did  not  affect  the  COLA  rates  for  any 
allowance  area. 

Median  values  for  housing.  We  further 
analyzed  our  data  on  1997  median 
housing  values  and  discovered  an  error 
that  resulted  in  our  publishing  incorrect 
values  for  Anchorage  and  Fairbanks  in 
appendix  9.  We  made  these  corrections. 
Although  these  changes  had  no  effect  on 
the  Anchorage  index,  the  Feiirbanks 
index  decreased  from  107.57  to  107.53. 
The  origind  and  corrected  home  sales 
values  are  as  follows: 


Original 

Con-ected 

Anchorage: 

Lower  ...: 

$86,859 

$86,733 

Middle 

119.561 

119,236 

Upper  

149,073 

149,124 

Fairbanks: 

Lower  

78,804 

76.086 

Middle 

97,110 

No  change 

Upper  

122,196 

112,128 

Guam  indexes.  We  had  inadvertently 
omitted  cellular  phone  service  when 
calculating  telephone  expenses  for  the 
homeowner  and  renter  indexes  in 
Guam.  We  had  also  used  an  incorrect 
value  for  the  Guam  personal  insurance 
and  pensions  index.  While  correcting 


these  increased  the  Guam  local  retail 
total  comparative  cost  index  to  122.63 
and  the  Guam  commissary  and 
exchange  index  to  119.09,  these 
increases  did  not  increase  the  actual 
COLA  rates  for  Guam. 

Renter  characteristics  and  survey 
communities.  In  Table  4-2.  Housing 
Profiles,  we  should  have  shown  one 
bath  instead  of  two  for  middle  income 
renters.  For  upper  income  renters,  we 
should  have  shown  the  rooms  as  2-3 
bedrooms  and  4-5  rooms  total.  Also,  in 
appendix  1 1-,  we  should  have  noted  in 
the  footnotes  that  we  relaxed  the 
community  specifications  for  the  broker 
data.  We  have  made  these  corrections  in 
the  1998  survey  report.  None  of  these 
changes  affected  the  indexes. 

Comments  on  1997  Survey  Report 

OPM  published  the  report  on  the  1997 
surveys  for  comment  in  the  Federal 
Register  on  October  21,  1998  (63  FR 
56432).  We  received  five  written 
comments  and  additional  oral 
comments. 

Generally,  the  commenters  believed 
the  surveys  did  not  fully  consider  all 
expenses  incm-red  in  the  allowance 
areas.  Some  commenters  felt  the  surveys 
did  not  account  for  dissimilarities 
between  the  allowance  areas  and  the 
Washington,  DC,  area,  and  that  this 
affected  the  accuracy  of  the  survey 
results. 

OPM  recently  participated  in  a  major 
initiative  under  a  memorandum  of 
understanding  with  plaintiffs  in  certain 
COLA  litigation.  That  initiative  studied 
many  of  these  issues.  We  also  engaged 
in  a  2-year  partnership  pilot  project  that 
looked  into  many  of  the  same  issues.  We 
describe  these  two  efforts  below,  then 
discuss  the  substantive  comments  we 
received  in  response  to  the  1997  siu^ey 
report. 

Memorandum  of  Understanding  and 
Report  to  Congress 

In  1996,  OPM  entered  into  a 
memorandum  of  understanding  (MOU) 
with  litigants  in  the  cases  of  Alaniz  v. 
Office  of  Personnel  Management  and 
Karamatsu  v.  United  States.  The  MOU 
committed  OPM  and  the  litigants  to  a 
"Safe  Harbor"  process  for  conducting 
studies  relating  to  the  COLA  program 
and  the  compensation  of  Federal 
employees  in  the  allowance  areas.  The 
purpose  of  the  Safe  Harbor  process  was 
to  resolve  long-contested  COLA  issues 
and  to  assist  OPM  in  preparing  a  report 
to  Congress  on  the  COLA  program.  This 
report,  required  by  the  Treasiuy.  Postal 
Service,  and  General  Government 
Appropriations  Act,  1992  (Pub.  L.  102- 
141),  as  amended,  was  due  by  March  1, 
2000.  However,  the  Government  and 
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plaintiffs  are  currently  negotiating  to 
settle  the  contested  issues.  If  the  parties 
achieve  settlement,  OPM  will  maJee 
many  substantive  changes  in  the  COLA 
methodology.  Therefore,  we  have 
notified  Congress  that  we  will  report 
after  we  conclude  the  settlement 
process. 

During  the  Safe  Harbor  process,  we 
avoided  making  substantive  policy 
changes  in  the  COLA  program.  We  made 
administrative  changes  as  necessary  and 
implemented  other  improvements  in 
response  to  the  comments  we  received. 
We  list  these  changes  in  the  survey 
report. 

COLA  Partnership 

In  November  1996,  we  established  a 
2-year  pilot  project  to  involve  agency 
and  employee  representatives  in  a 
partnership  with  OPM  to  help  us 
administer  the  nonforeign  area  COLA 
program.  Our  goal  was  to  introduce  a 
cooperative  effort  to  help  us  plan  and 
conduct  COLA  surveys,  explore  ways  to 
improve  the  COLA  program,  and  help 
everyone,  including  OPM,  better 
understand  issues  related  to  the 
compensation  of  Federal  employees  in 
the  COLA  areas. 

OPM  worked  with  committees 
established  under  the  pilot  project  to 
plan  and  conduct  both  the  1997  and 
1998  living-cost  surveys  in  the  COLA 
areas.  Although  the  pilot  project  expired 
in  November  1998,  OPM  continued  to 
work  informally  with  interested 
committee  members  in  the  analysis  of 
the  1998  survey  results. 

Goods  and  Services 

One  commenter  suggested  that  we 
sim^ey  costs  for  building  materials  such 
as  plywood,  framing  lumber,  cabinets, 
carpet,  and  roofing  materials.  The 
commenter  noted  that  delivery  of  these 
materials  to  Juneau  takes  a  minimum  of 
2  weeks,  resulting  in  project  delays  and 
higher  costs.  We  currently  survey 
various  building  material  items, 
including  paint,  electrical  outlets,  area 
rugs,  and  caulking.  We  also  siu^ey  the 
cost  for  interior  painting  and  an 
electrical  project,  which  should  reflect 
higher  costs  due  to  material  supply 
delays.  Based  on  this  suggestion,  we 
collected  prices  for  plywood  on  a  test 
basis  during  the  1998  siuveys.  We 
obtained  usable  data  and  included  these 
prices  in  our  analysis. 

The  same  commenter  suggested  that 
OPM  consider  surveying  the  cost  of  an 
oil  change,  appliance  repair,  and  dry 
cleaning.  In  this  and  previous  surveys, 
we  surveyed  both  the  cost  of  oil  changes 
and  dry  cleaning.  This  year,  we  added 
appliance  repair  as  a  test  item  and 
found  that  we  were  able  to  collect 


comparable  data  across  areas.  Therefore, 
we  used  the  results  of  this  test  item. 

The  commenter  also  suggested  that 
OPM  siurey  landfill  charges  for  trash 
and  recyclable  material  disposal. 
Consumer  trash  removal  is  often  a  tax- 
supported  service  or  is  included  in  the 
water-sewer  bill.  We  believe  the  extent 
to  which  consumers  pay  landfill  fees  in 
lieu  of  higher  taxes  or  utility  fees 
probably  differs  significantly  by  area, 
and  we  have  no  information  that  would 
allow  us  to  take  these  differences  into 
consideration.  Therefore,  we  are  not 
adopting  this  suggestion. 

One  commenter  suggested  that  OPM 
consider  pricing  both  basic  cable  TV 
service  and  the  next  higher  level  of 
service,  at  least  on  a  test  basis.  We 
adopted  the  change  as  a  test  item  for  the 
1998  survey,  but  foimd  we  could  not 
obtain  comparable  data  across  areas. 
Therefore,  we  did  not  use  prices  for 
level  1  cable  TV  service  in  any  area. 

The  same  commenter  noted  that  some 
hospitals  in  Hawaii  have  only  private 
rooms,  not  semi-private  rooms  as  OPM 
surveyed  in  1997.  The  commenter 
suggested  pricing  both  private  and  semi- 
private  hospital  rooms.  We  adopted  this 
change  for  the  1998  survey. 

A  commenter  suggested  surveying  the 
price  of  specially  formulated  paints  that 
inhibit  mildew  or  pricing  mildew 
additive.  Fpr  the  1998  survey,  we  priced 
mildew  additive  in  each  area  and  added 
it  to  the  price  of  a  gallon  of  paint. 

A  commenter  suggested  OPM  add 
personal  computers  to  the  survey.  We 
researched  this,  but  found  that  it  was 
not  feasible  to  survey  comparable 
brands  and  models  across  areas. 
However,  we  plan  to  reconsider 
surveying  this  item,  perhaps  on  a  test 
basis,  in  future  siuveys. 

One  commenter  noted  that  sales  taxes 
were  increasing  in  Juneau  to  cover 
various  new  facilities  and  services.  We 
include  the  local  sales  tax  in  the  price 
of  items  we  survey;  therefore,  the  data 
we  use  in  our  price  comparisons  reflect 
sales  tax  increases. 

The  same  commenter  remarked  that 
the  closing  of  a  department  store  and  a 
pharmacy  in  Juneau  reduced  the 
availability  of  certain  items.  The  extent 
to  which  fewer  goods  or  services  leads 
to  higher  costs  is  reflected  in  the  item 
prices  we  collect.  The  availability  of 
goods  and  services  in  the  allowance 
areas  was  one  of  the  research  topics 
under  the  MOU. 

One  commenter  remarked  on  the 
frequency  of  sales  in  the  Washington, 
DC,  area  compared  to  Juneau.  In  the 
1998  and  previous  surveys,  we 
compared  only  non-sale  prices  of 
identical  items  from  similar  outlets.  In 
future  surveys,  however,  we  plan  to 


survey  the  price  of  the  item  at  the  time 
of  the  survey.  If  we  adopt  this  change, 
we  will  collect  both  sale  prices  and 
regular  prices,  depending  on  whether 
the  item  is  on  sale  at  the  time  we  visit 
the  outlet. 

Housing 

One  commenter  felt  that  the  median 
price  used  by  OPM  for  upper  income 
house  sales  in  Anchorage  was  too  low 
to  be  an  accurate  reflection  of  prices  for 
upper  income  homes.  The  commenter 
believed  that  the  lower  priced  homes 
could  not  have  been  in  liveable 
condition  or  in  a  safe  neighborhood.  We 
used  data  provided  by  an  Anchorage 
real  estate  broker  on  homes  that  were 
sold  during  the  period  August  1,  1996, 
through  July  31,  1997.  We  looked  at 
over  750  upper  income  home  sale  prices 
in  south  Anchorage,  and  we  believe 
these  produced  a  representational 
median. 

The  same  commenter  recommended 
that  we  examine  earthquake  and  flood 
insurance  needs  by  individual 
allowance  area.  In  1992,  OPM's 
contractor  for  the  cost-of-living  surveys, 
Runzheimer  International,  investigated 
homeowner/renter  insurance  coverage 
for  floods  and  earthquakes  in  each 
individual  allowance  area.  Runzheimer 
foimd  that  less  than  10  percent  of  the 
population  in  each  of  the  allowance 
areas  purchased  these  coverages. 
Because  most  homeowners  and  renters 
do  not  purchase  an  earthquake  rider,  we 
do  not  include  it  in  our  surveys. 
Furthermore,  whether  lenders  require 
homeowners  to  buy  flood  insurance 
depends  on  where  the  property  is 
located,  and  this  can  be  an  insurance 
requirement  in  any  area,  including  for 
properties  along  the  rivers  and  streams 
in  the  Washington,  DC,  area.  We  are  not 
aware  of  any  data  source  that  would 
allow  us  to  determine  for  each  survey 
area  the  percent  of  properties  in  a  flood 
zone. Therefore,  we  do  not  survey  the 
cost  of  this  type  of  coverage.  However, 
we  do  survey  the  cost  of  hurricane  and 
typhoon  insurance  in  tropical  COLA 
areas,  where  lenders  typically  require 
this  coverage. 

Another  commenter  noted  that 
housing  costs  are  high  in  Juneau.  Our 
survey  of  home  sales  data  and  other 
housing  expenses  in  Juneau  should 
capture  these  costs. 

A  commenter  from  the  Virgin  Islands 
noted  that  many  employees  live  on  the 
island  of  St.  John.  Recognizing  that  it 
was  not  feasible  to  price  all  stu^^ey  items 
on  St.  John,  the  commenter  suggested 
that  OPM  survey  home  sales  and  rental 
prices  and  combine  these  data  with  the 
St.  Thomas  data.  We  adopted  this 
change  for  the  1998  survey. 
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Transportation  Component 

Two  commenters  suggested  that  0PM 
reconsider  the  models  of  automobiles  it 
prices  in  the  COLA  surveys.  One 
commenter  suggested  that  0PM  survey 
more  sports  utility  vehicles.  The  other 
suggested  that  OPM  survey  a  luxury 
brand,  such  as  BMW.  We  did  not  adopt 
either  of  these  suggestions.  We  survey 
three  models — Honda  Civic,  Ford 
Taurus,  and  Chevrolet  Blazer.  These  are 
popular  brands  and  models,  although 
their  popularity  differs  from  one  area  to 
the  next.  It  was  not  feasible  for  us  to 
vary  the  brands  and  models  by  area  with 
the  1998  survey.  However,  it  may  be 
possible  to  do  this  in  futiu«  surveys.  As 
with  all  survey  items,  we  vfill  consider 
changing  models  and  brands  in  future 
surveys  in  response  to  changes  in 
consumer  preferences. 

One  commenter  believed  we  should 
include  the  cost  of  windshield  repairs  in 
our  survey  of  vehicle  repair  costs  for 
Alaskans.  In  the  1997  survey,  we 
surveyed  the  frequency  and  cost  of 
windshield  replacement  in  all  of  the 
COLA  areas  and  in  the  DC  area.  We 
found  that  frequency  of  windshield 
replacement  was  greater  in  Alaska  than 
in  the  DC  area,  but  that  the  frequency 
of  windshield  replacement  in  the  other 
COLA  areas  was  about  the  same  as  in 
the  DC  area.  We  also  found  that  the  cost 
of  windshield  replacement  in  Alaska 
was  greater  than  the  automobile 
insurance  deductible  priced  in  the 
COLA  surveys.  Since  consumers  pay 
only  the  deductible  for  these  repairs,  we 
do  not  need  to  survey  this  item.  Instead, 
we  add  the  cost  of  the  deductible  to  the 
annual  private  transportation  costs  for 
the  Alaska  areas.  This  was  done  for  both 
the  1997  and  1998  surveys. 

One  commenter  suggested  that  we  use 
the  NADA  or  Kelly  Blue  Book  for  the 
Pacific  region  to  determine  the  used  car 
values  we  use  in  the  COLA  model.  We 
use  the  residual  value  of  a  car  after  4 
years  to  calculate  the  annual 
depreciation  expense  associated  with 
owning  an  automobile.  We  currently  use 
books  covering  the  Eastern  region.  We 
researched  this  issue  and  found  that 
prices  in  the  Pacific  region  books  tend 
to  be  slightly  higher  than  in  the  Eastern 
region  books.  However,  for 
administrative  simplicity,  we  did  not 
adopt  the  proposal  because  using 
different  residual  values  for  some  areas 
and  not  others  would  have  significantly 
complicated  the  COLA  model.  The 
effect  of  retaining  the  current  practice 
may  slightly  overstate  living  costs  in  the 
COLA  areas. 

One  commenter  noted  that  airline 
competition  decreased  in  Juneau.  Our 
survey  of  airfare  costs  should  capture 


any  higher  ticket  prices  that  result  from 
reduced  competition. 

Another  commenter  suggested  that 
OPM  price  the  cost  of  an  airline  ticket 
piu-chased  2  weeks  in  advance.  As  used 
in  the  COLA  model,  airfares  reflect  the 
cost  of  vacation  travel.  We  researched 
the  availability  and  prices  of  airline 
tickets  and  found  that  generally  the  best 
deals  were  available  if  the  ticket  was 
purchased  at  least  3  weeks  in  advance 
and  the  traveler  flew  mid-week  [i.e., 
Tuesday  through  Thursday).  Therefore, 
for  the  1998  surveys  in  both  the  COLA 
areas  and  the  Washington,  DC,  area,  we 
priced  the  lowest  airfares  available  3 
weeks  in  advance,  departing  on  a 
Tuesday  and  returning  on  a  Thursday, 
because  this  best  reflects  likely  vacation 
travel. 

Miscellaneous  Component 

Medical  care.  One  commenter  felt  that 
medical  care  in  Juneau  was  limited, 
resulting  in  higher  health  care  costs  and 
inferior  health  care.  The  commenter 
said  there  was  a  need  for  costly  travel 
outside  the  area  to  obtain  some  medical 
services.  We  ciurently  price  a  range  of 
medical  services  within  each  area,  and 
the  COLA  model  captures  any  higher 
local  prices. 

Travel  outside  the  area  for  medical 
service  is  another  issue.  Some  travel 
may  result  from  an  employee's 
perceptions  about  the  quality  of  local 
medical  services.  We  know  of  no  source 
that  allows  us  to  compare  objectively 
the  quality  of  medical  services  across 
areas.  Therefore,  we  do  not  take  into 
account  the  cost  of  unreimbursed  travel 
for  medical  services  or  any  differences 
in  the  quality  of  health  care. 

A  commenter  from  Puerto  Rico 
believed  that  a  major  health  benefits 
plan  in  that  area  provided  a  lower  level 
of  coverage  than  most  plans  in  the  DC 
area.  The  commenter  also  said  the 
service  covered  was  inconvenient 
because  it  required  the  employee  to  use 
preferred  providers  who  often  did  not 
accept  appointments.  Employees  had  to 
show  up  and  wait  to  be  seen.  The 
commenter  suggested  that  OPM  review 
and  compare  the  various  Federal  health 
benefits  plans.  We  were  unable  to  do 
this  because  it  would  require  us  to  make 
subjective  decisions  about  what 
employees  do.  For  example,  if  an 
employee  chooses  a  plan  that  is  less 
convenient  or  provides  a  lower  level  of 
coverage,  the  employee  accepts 
inconvenience  and  lower  coverage  as  a 
trade-off  for  the  lower  insiu-ance 
premium,  presumably  with  the 
expectation  that  the  service/coverage 
may  not  be  necessary.  It  is  a  highly 
subjective  decision  Uiat  each  employee 


makes.  We  know  of  no  objective  way  to 
quantify  this. 

Another  commenter  suggested  that 
OPM  price  psychiatric  counseling.  We 
believe  it  might  be  feasible  to  collect 
prices  for  this  service  in  each  area,  but 
imder  the  current  methodology,  the 
weight  we  would  assign  it  would  be 
very  small.  (We  discuss  how  we  derive 
and  assign  weights  in  section  2.3  of  the 
report.)  Therefore,  we  did  not  add  this 
item  to  the  survey  because  it  would 
have  increased  the  administrative  and 
public  burden  of  the  survey  with  little 
chance  of  aff^ecting  the  results. 

Other  Comments 

Locality  pay.  One  commenter  noted 
that  Federal  employees  in  Jimeau  do  not 
receive  the  locality  pay  increases 
received  by  employees  in  the 
Washington,  DC,  area.  The  locality  pay 
law  (5  U.S.C.  5304)  prohibits  the 
Government  from  providing  locality  pay 
to  employees  outside  the  48  States  and 
the  District  of  Columbia. 

Retirement.  The  same  commenter  was 
concerned  that  COLAs  do  not  count  for 
retirement  purposes  for  employees  in 
the  allowance  areas.  Federal  law 
excludes  allowances  (including  COLAs) 
from  basic  pay  in  the  computation  of 
retirement  aimuities.  (See  5  U.S.C. 
8331(3)  and  8401(4).) 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

Report  on  1998  Surveys  Used  to 
Determine  Cost-of-Living  Allowances  in 
Nonforeign  Areas 

Table  of  Contents 

Executive  Summary 

1.  Introduction 

1.1  Report  Objedives 

1.2  The  COLA  Partnership  Pilot  Project 

1.3  The  Safe  Harbor  F*rocess 

1.4  Changes  in  the  1998  Survey 

1.5  Pricing  Period 

2.  The  COLA  Model 

2.1  Measurement  of  Living-Cost 
Differences 

2.2  Step  1:  Identifying  the  Target 
Population 

2.2.1  Federal  Salaries 

2.2.2  Federal  Employment  Weights 

2.3  Step  2;  Estimating  How  People  Spend 
Their  Money 

2.3.1  Consumer  Expenditure  Survey 

2.3.2  Expenditure  Categories  and 
Components 

2.4  Step  3:  Selecting  Items  and  Outlets 

2.4.1  Item  Selections — The  Market  Basket 

2.4.2  Geographic  Coverage  and  Outlet 
Selection 

2.4.2.1  Geographic  Areas 

2.4.2.2  Similarity  of  Outlets 

2.4.2.3  Catalog  Pricing 

2.5  Step  4:  Surveying  Prices 
2.5.1     Data  Collection 


44106 


Federal  Register /Vol.  65,  No.  137 /Monday,  July  17,  2000 /Notices 


2.5.2  Inclusion  of  Sales  and  Excise  Taxes 

2.5.3  Surveying  the  Washington,  DC, 
Area 

2.6    Step  5:  Analyzing  Data  and 
Computing  Indexes 

2.6.1  Indexes 

2.6.2  Item  Weights 

2.6.3  Category  and  Component  Weights 

2.6.4  Computing  the  Overall  Index 

3.  Consumption  Goods  and  Services 

3.1  Categories  cmd  Category  Weights 

3.2  Goods  and  Services  Survey  Results 
3.2.1     Exchange  and  Commissary 

Expenditure  Research 

4.  Housing 

4.1  Component  Overview 

4.2  Housing  Model 

4.2.1  Expenditure  Research 

4.2.2  Housing  Profiles 

4.2.3  Living  Community  Selection 

4.2.4  Housing-Related  Expenses 

4.2.4.1  Utilities 

4.2.4.2  Real  Estate  Taxes 

4.2.4.3  Owners/Renters  Insurance 

4.2.4.4  Home  Maintenance 

4.3  Housing  Data  Collection  Procedures 

4.3.1  Homeowner  Data  Collection 

4.3.2  Renter  Data  Collection 

4.4  Housing  Analysis 

4.4.1  Homeowner  Data  Analysis  ' 

4.4.2  Rental  Data  Analysis 

4.5  Housing  Survey  Results 

5.  Transportation 

5.1  Component  Overview 

5.2  Private  Transportation  Methodology 

5.2.1  Vehicle  Selection  and  Pricing 

5.2.2  Vehicle  Trade  Cycle 

5.2.3  Fuel  Performance  and  Type 

5.2.3.1  Impact  of  Temperature  upon  Fuel 
Performance 

5.2.3.2  Impact  of  Road  Surface  upon  Fuel 
Performance 

5.2.3.3  hnpact  of  Gradient  Upon  Fuel 
Performance 

5.2.3.4  Overall  Impact  upon  Fuel 
Performance 

5.2.4  Vehicle  Maintenance 

5.2.5  Tires 

5.2.6  License  and  Registration  Fees  and 
Miscellaneous  Taxes 

5.2.7  Depreciation 

5.2.8  Finance  Expense 

5.2.9  Vehicle  Insurance 

5.2.10  Overall  Annual  Costs 

5.3  Other  Transportation  Costs — Air 
Fares 

5.4  Transportation  Component  Analyses 

6.  Miscellaneous  Expenses 

6.1  Component  Overview 

6.2  Component  Weights 

6.3  Component  Categories 

6.3.1  Medical  Expense  Category 

6.3.2  Private  Education  (K-12]  Category 

6.3.3  Contributions  Category 

6.3.4  Personal  Insurance  and  Retirement 
Category 

6.4  Miscellaneous  Expense  Analyses 

7.  Final  Results 

7.1     Total  Comparative  Cost  Indexes 

List  of  Appendices 

Appendix  1:  Publication  in  the  Federal 
Register  of  Prior  Survey  Results:  1990- 
1998 
Appendix  2:  Federal  Employment  Weights 
Appendix  3:  Consumer  Expenditure  Surveys 


Appendix  4:  CES  Category  and  Component 

Expenditures 
Appendix  5:  Item  Descriptions 
Appendix  6:  Principal  Pricing  Changes 
Appendix  7:  Consumption  Goods  and 

Services  Analysis 
Appendix  8:  OPM  Living  Community  List 
Appendix  9:  Historical  Home  Market  Values 

and  Interest  Rates 
Appendix  10:  Historical  Housing  Data 
Appendix  11:  Summary  of  Rental  Data 

Analyses 
Appendix  12:  Housing  Cost  Analysis 
Appendix  13:  Housing  Analysis 
Appendix  14:  Private  Transportation  Cost 

Analysis 
Appendix  15:  Auto  Insurance  Calculation 

Worksheet  Special  Limits  Adjustments 
Appendix  16:  Air  Fares  Cost  Analysis 
Appendix  17:  Transportation  Analysis 
Appendix  18:  Transportation  Summary 
Appendix  19:  Miscellaneous  Expense 

Analysis — Total  Index  Development 
Appendix  20:  Miscellaneous  Expense 

Summeiry 
Appendix  21:  Component  Expenditure 

Accounts 
Appendix  22:  Total  Comparative  Cost 

Indexes 

Executive  Summary 

The  Government  pays  cost-of-living 
allowances  (COLAs)  to  Federal 
employees  in  nonforeign  areas  in 
consideration  of  living  costs  higher  than 
in  the  Washington,  DC,  area.  The  Office 
of  Personnel  Management  (OPM) 
conducts  living-cost  surveys  in  order  to 
set  the  COLA  rates.  This  report  provides 
the  results  of  the  1998  living-cost 
surveys  and  compares  living  costs  in  the 
nonforeign  COLA  areas  to  those  in  the 
Washington,  DC,  area. 

We  conducted  siuveys  in  Alaska, 
Hawaii,  Guam,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  and  the  Washington,  DC, 
area.  We  then  analyzed  the  survey  data 
and  produced  this  report.  For  the 
surveys,  we  contacted  about  4,000 
outlets  and  collected  approximately 
26,000  prices  on  about  252  items 
representing  typical  consumer 
purchases.  We  then  combined  the  data 
using  consumer  expenditure 
information  developed  by  the  Bureau  of 
Labor  Statistics.  The  final  result  is  a 
series  of  living-cost  indexes,  shown  in 
Table  E-1 ,  that  compare  living  costs  in 
the  allowance  areas  to  those  in  the 
Washington,  DC,  area.  The  index  for  the 
DC  area  (not  shown)  is  100.00  because 
it  is,  by  definition,  the  reference  area. 

Table  E-1  .—Final  Cost 
Comparison  Indexes 


Table  E-1  .—Final  Cost 
Comparison  Indexes — Continued 


Allowance  area 

Index 

Anchorage,  Alaska  

Fairbanks,  Alaska  

Juneau,  Alaska  

The  rest  of  the  State  of  Alaska 

105.65 
109.19 
110.46 
131.58 

Allowance  area 

Index 

City  and  County  of  Honolulu, 
Hawaii  

Hawaii  County,  Hawaii 

Kauai  County.  Hawaii  

Maui  County.  Hawaii  

Guam/CNMr,  Local  Retail  

Guam/CNMI,  Commissary/Ex- 
change   

Puerto  Rrco 

124.51 
110.89 
117.19 
120.32 
125.23 

121.12 
105  93 

U.S.  Virgin  Islands 

116.33 

*CNMI=Commonwealth  of  the  Northern  Mar- 
iana Islands 

1.  Introduction 

1.1  Report  Objectives 

This  report  provides  the  results  of  the 
1998  surveys.  Appendix  1  lists  previous 
survey  reports  and  their  publication 
dates.  The  analyses  show  the 
comparative  living-cost  differences 
between  the  Washington,  DC,  area  and 
the  allowance  areas  listed  below.  By 
law,  Washington,  DC,  is  the  base  or 
"reference"  area  for  the  nonforeign  area 
cost-of-living  allowance  program. 

1.  Anchorage,  Alaska 

2.  Fairbanks,  Alaska 

3.  Juneau,  Alaska 

4.  The  rest  of  the  State  of  Alaska 

5.  City  and  County  of  Honolulu,  Hawaii 

6.  Hawaii  County,  Hawaii 

7.  Kauai  County,  Hawaii 

8.  Maui  County,  Hawaii 

9.  Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI) 

10.  Puerto  Rico 

11.  U.S.  Virgin  Islands 

1.2  The  COLA  Partnership  Pilot 
Project 

In  November  1996,  OPM  established 
the  COLA  Partnership  Pilot  Project,  a  2- 
year  pilot  project  designed  to  assist  us 
in  administering  the  COLA  program. 
(See  61  FR  59173.)  The  pilot  project 
established  COLA  Partnership 
Committees  and  Subcommittees  in 
Alaska,  Hawaii,  Guam,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  Members  of  the 
committees  and  subcommittees 
included  representatives  from  local  area 
unions  and  agencies,  as  well  as 
representatives  from  OPM. 

The  Committees  and  Subcommittees 
worked  with  OPM  in  varying  degrees  to 
plan  the  COLA  surveys,  observe  the  data 
collection,  and  advise  OPM  on  the 
COLA  program  and  on  compensation 
issues  relating  to  the  COLA  areas.  We 
have  adopted  a  number  of  the  changes 
recommended  by  the  Committees  and 
Subcommittees  since  the  start  of  the 
project.  However,  OPM  did  not  renew 
the  COLA  Partnership  Pilot  Project 
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124.51 

110.89 

117.19 

120.32 

125.23 

121.12 

105.93 

116.33 

1%  hen  it  expired  because  we  were 
involved  in  discussing  the  nature  of 
future  employee  involvement  in  the 
COLA  program  as  part  of  the  MOU 
process.  The  pilot  project  ended  on 
November  23,  1998. 

1.3  The  Safe  Harbor  Process 

In  1996,  we  entered  into  a 
memorandum  of  understanding  (MOU) 
with  litigants  in  the  cases  of  Alaniz  v. 
Office  of  Personnel  Management  and 
Karamatsu  v.  United  States.  Under  the 
MOU,  we  committed  to  a  "Safe  Harbor" 
process  with  the  litigants  to  conduct 
studies  relating  to  the  COLA  program 
and  the  compensation  of  Federal 
employees  in  the  allowance  areas.  The 
Safe  Harbor  process  had  two  primary 
goals:  (1)  To  resolve  long-contested 
issues  in  the  COLA  program  and  (2)  to 
assist  0PM  in  preparing  a  report  to 
Congress  on  the  COLA  program. 

This  report,  required  by  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act,  1992  (Pub.  L.  102- 
141),  as  amended,  was  due  by  March  1, 
2000.  However,  since  the  Government  is 
currently  negotiating  to  settle  several 
pending  court  cases  in  the  COLA  areas, 
we  will  not  report  to  Congress  until  after 
the  Government  concludes  these 
negotiations. 

1.4  Changes  in  the  1998  Survey 

During  the  course  of  the  COLA 
Partnership  Pilot  Project  and  the  Safe 
Harbor  process,  we  generally  avoided 
making  substantive  changes  in  the 
COLA  program.  As  with  previous 
surveys,  we  did  make  a  few  non- 
substantive changes  in  the  1998  surveys. 
The  majority  of  these  changes  related  to 
items  or  outlets  surveyed.  (See 
Appendix  6.) 

One  of  the  changes  was  in  the  Goods 
and  Services  Component  that  involved 
obtaining  more  price  quotes  for  each 
item.  In  previous  surveys,  we  attempted 
to  get  three  price  quotes  (one  for  each 
item  at  three  different  suitable  outlets) 
for  most  items  in  each  survey  area.  In 
the  1998  survey,  we  attempted  to  obtain 
up  to  nine  price  quotes  for  many  items. 
This  significantly  increased  the  number 
of  price  observations  we  used  in  this 
survey. 

1.5  Pricing  Period 

We  traveled  to  the  COLA  areas  in 
October  and  November  1998  to  collect 
the  living-cost  data.  During  the  same 
time  frame,  we  collected  data  in  the 
Washington,  DC,  area.  We  collected  the 
prices  of  some  items — those  dependent 
upon  the  pricing  of  other  itenis — later. 
Because  we  conducted  the  surveys  in 
October  and  November,  we  were  not 


able  to  collect  prices  for  some  winter 
items,  such  as  dowrnhill  skiing. 

As  in  previous  surveys,  we  priced 
some  catalog  items.  We  used  only 
catalogs  that  sell  merchandise  in  both 
the  allowance  areas  and  the 
Washington,  DC,  area.  To  ensuj-e 
consistent  catalog  pricing,  we  used  only 
current  catalogs  for  all  catalog  items 
surveyed. 

2.  The  Cola  Model 

2 . 1  Measurement  of  Living-Cost 
Differences 

The  COLA  model  measures  living- 
cost  differences  between  the  allowance 
areas  and  the  Washington,  DC,  area  by — 
— Selecting  typical  items  that  people 

purchase  in  these  locations, 
— Calculating  their  respective  cost 

differences,  and 
— Combining  costs  according  to  their 

relative  importance  to  each  other  (as 

measured  by  relative  percentage  of 

expenditiires). 

This  involves  the  followring  major 
steps: 

Step  1 :  Identify  the  segment  of  the 
population  for  the  target  analysis  [i.e., 
typical  Federal  white-coUeir  employees). 

Step  2:  Estimate  how  these  people 
spend  their  money. 

Step  3:  Select  items  to  represent  the 
types  of  expenditures  people  usually 
make  and  outlets  at  which  people 
typically  make  purchases  for  each 
selected  item. 

Step  4:  Conduct  pricing  surveys  of  the 
selected  items  in  each  area. 

Step  5:  Compute  price  ratios  for  the 
surveyed  items  and  aggregate  them 
according  to  the  relative  importance  of 
each  item. 

2.2  Step  1:  Identifying  the  Target 
Population 

The  study  estimates  living-cost 
differences  for  typical  white-collar 
Federal  employees  who  have  annual 
base  salaries  between  approximately 
$13,000  and  $94,300,  the  range  of  the 
1998  General  Schedule.  Because  living 
costs  may  vary  depending  on  an 
employee's  income  level,  we  analyze 
living  costs  at  three  income  levels. 

2.2.1    Federal  Salaries 

To  determine  the  appropriate  income 
levels,  we — 

1.  Analyzed  the  1998  distribution  of 
salaries  for  General  Schedule  employees 
in  eJI  of  the  allowance  areas  combined; 

2.  Divided  this  distribution  into  three 
income  groups  of  equal  size  and 
identified  the  minimum,  maximum,  and 
median  salary  in  each  group; 

3.  Rounded  the  median  values  to  the 
nearest  $100  to  produce  the  three 


representative  income  levels  of  $23,300, 
$35,300,  and  $52,700; 

4.  Compared  living  costs  at  each  of 
these  three  income  levels  to  produce 
three  sets  of  estimated  expenditures  for 
each  allowance  area  and  for  the 
Washington,  DC,  area;  and 

5.  Combined  these  estimated 
expenditures  into  a  single  overall  index 
for  each  allowance  area  using  the 
employment  weights  described  below. 

2.2.2     Federal  Employment  Weights 

We  used  the  minimum  and  maximum 
values  of  each  income  group  and  the 
1998  distribution  of  General  Schedule 
employees  by  salary  in  each  allowance 
area  to  derive  employment  weights.  We 
combined  these  with  similar  data  from 
1995  and  1996  to  produce  a  moving 
average.  (We  use  moving  averages  to 
lessen  index  changes  caused  by  the 
introduction  of  new  weights  over  time.) 
From  these  averages,  we  calculated  the 
percentage  of  the  General  Schedule 
workforce  in  each  income  group  in  each 
area.  These  percentages  became  the 
weights  we  used  to  combine  estimated 
expenditures  to  compute  the  final 
index.  Appendix  2  shows  the  General 
Schedule  employment  distributions  and 
how  we  derived  the  percentage  weights. 
Appendix  21  shows  how  we  used  the 
weights  in  the  final  calculations. 

2.3     Step  2:  Estimating  How  People 
Spend  Their  Money 

2.3.1  Consimaer  Expenditure  Survey 

We  base  expenditure  patterns  used  in 
the  calculations  on  national  data  from 
the  Consumer  Expenditure  Survey 
(CES).  We  obtained  from  the  Bureau  of 
Labor  Statistics  (BLS)  "prepublished" 
CES  results  for  1994, 1995.  and  1997. 
BLS  has  advised  us  that  "prepublished" 
CES  data  may  not  be  statistically 
significant.  To  our  knowledge,  however, 
it  is  the  only  source  of  comprehensive 
consumer  expendit\u«  information  by 
income  level.  Therefore,  we  use  it  in  the 
model. 

We  use  CES  data  in  two  ways:  (1)  To 
identify  appropriate  items  for  the  survey 
and  (2)  to  derive  item,  category,  and 
component  weights.  The  item  weights 
are  not  income-sensitive.  We  analyze 
aggregated  CES  data  by  income  level  to 
derive  category  and  component  weights. 
These  weights  are  income-sensitive. 
Appendices  3  and  4  show  the  CES  data 
we  used  in  this  study.  As  with  the 
Federal  employment  weights,  we 
combined  the  3  years  of  CES  data  to 
produce  a  moving  average. 

2.3.2  Expenditure  Categories  and 
Components 

BLS  groups  CES  items  into  small, 
logical  families.  For  example,  BLS 


44108 


Federal  Register /Vol.  65,  No.  137 /Monday.  July  17,  2000 /Notices 


groups  CES  pre-pubiished  data  for  beef 
into  four  subcategories:  Ground  beef, 
roast,  steak,  and  other.  BLS  further 
separates  the  steak  and  roast  groupings 
into  smaller  clusters  of  items  {e.g., 
sirloin  and  round  steak,  chuck  and 
round  roast).  We  separated  the  CES 
items  into  the  four  main  cost 
components  specified  in  our 


regulations:  Consumption  Goods  and 
Services,  Transportation,  Housing,  and 
Miscellaneous  Expenses.  To  develop 
weighting  patterns  for  the  three  income 
levels,  we  performed  linear  regression 
analyses  on  the  CES  data  shown  in 
Appendix  3.'  These  analyses  produced 
estimated  expenditures  at  the  three 
income  levels  identified  in  section  2.2.1, 


above.  We  converted  these  expenditures 
to  percentages  of  total  expenditures  for 
the  four  components  to  produce  the 
values  shown  in  table  2-1.  These  were 
the  weights  we  used  to  combine  the 
expenditures  for  each  of  the 
components  into  an  overall  value  for 
each  income  level  in  each  allowance 
area  and  the  Washington,  DC,  area. 


TABLE  2-1.— Component  Expenses  Expressed  as  a  Percentage  of  Total  Expenses 


1998  income  level 

1995  adjusted 
income  level* 

Goods  and 
sen/ices 
(percent) 

Housing 

(percent) 

Transportation 
(pecent) 

Misc. 
(percent) 

Total 
(percent) 

$23,300  

$21,826 
33,071 
49,326 

38.07 
37.48 
36.96 

26.42 
25.00 
23.72 

19.24 
19.12 
19.01 

16.27 
18.40 
20.68 

35.300 

100.00 

52,700  

100.00 

100.00 

Note:  Values  may  not  total  100  because  of  rounding 
•Income  levels  are  adjusted  as  described  In  footnote  1 . 


We  further  separated  Goods  and 
Services  Component  items  into  10 
categories  and  used  linear  regression 
techniques  to  estimate  expenditures  on 
these  10  categories  by  income  level. 
Section  3.1  shows  the  weights  for  these 
categories.  We  also  used  the  same 
technique  to  compute  category  weights 
for  the  Transportation  and 
Miscellaneous  Expense  Components 
and  to  produce  ratios  of  renters  to 
homeowners  at  each  income  level. 

2.4    Step  3:  Selecting  Items  and  Outlets 

2.4.1     Item  Selections— The  Market 
Basket 

As  noted  above,  we  grouped  CES 
items  into  "clusters"  of  expenses  to 
determine  which  items  to  survey.  We 
chose  these  clusters  so  that  no  market 
basket  item  would  have  an 
overwhelmingly  large  or  an 
insignificantly  small  item  weight. 

For  each  of  these  clusters,  we 
identified  a  set  of  items  to  price. 
Collectively,  we  call  these  items  a 
"market  basket."  Because  it  would  have 
been  impractical  to  survey  each  of  the 
thousands  of  items  consumers  might 
buy,  the  market  basket  contains 
representative  items.  For  example, 
Cheddar  cheese  represents  itself  and  the 
many  other  cheeses  and  related 
products  that  consumers  purchase.  The 
market  basket  that  we  used  had 
approximately  250  items  ranging  from 
table  salt  to  new  cars  to  home 
purchases. 

Whenever  practical,  we  included  in 
the  item  description  the  exact  brand. 


model,  type,  and  size,  so  that  we  could 
price  exactly  the  same  items  in  all  areas 
if  possible.  For  example,  we  selected  a 
10.5-ounce  can  of  Campbell's  vegetable 
soup  for  the  survey  because  it  is  typical 
of  canned  soups,  consumers  commonly 
purchase  it,  and  we  find  it  in  all  areas. 
Appendix  5  lists  the  items  we  survey 
and  their  descriptions. 

Changes  in  the  item  list  and 
descriptions  are  an  important  aspect  of 
the  COLA  survey.  These  changes  are 
necessary  to  improve  the  survey  and 
keep  the  item  descriptions  current.  For 
this  survey,  we  changed  several  of  the 
items  and  descriptions.  Appendix  6  lists 
the  major  changes  and  the  reason  for 
each. 

2.4.2    Geographic  Coverage  and  Outlet 
Selection 

Just  as  it  is  important  to  select 
commonly-purchased  items  and  survey 
the  same  items  in  all  areas,  it  is 
important  to  select  outlets  frequented  by 
consumers  and  find  equivalent  outlets 
in  all  areas.  This  involves  deciding 
which  geographic  areas  to  survey  and 
which  outlets  to  survey  within  these 
geographic  areas. 

2.4.2.1     Geographic  Areas 

For  some  areas,  the  choice  of  which 
area(s)  to  survey  was  obvious.  On  St. 
Thomas,  for  example,  we  survey 
essentially  the  whole  island  because  the 
island  is  not  that  large,  and  Federal 
employees  live  throughout  the  island. 
For  other  areas,  we  had  to  identify 
specific  communities.  To  do  this,  we 
relied  mainly  on  the  results  of  the  1992 


Federal  Employee  Housing  and  Living 
Patterns  Survey.  Among  other  things, 
that  survey  obtained  information  on 
where  Federal  employees  lived.  We 
used  this  information,  in  consultation 
with  the  COLA  Partnership  Committees 
and  Subcommittees,  to  select  the  living 
communities  for  pricing  housing  costs. 
Again  in  consultation  with  the 
Committees  and  Subcommittees,  we 
identified  outlets  within  a  normal 
shopping  radius  of  these  housing 
conununities.  We  generally  considered 
outlets  within  a  living  community  or 
within  an  adjoining  living  community 
to  be  within  a  normal  shopping  radius. 

2.4.2.2     Similarity  of  Outlets 

Whenever  possible,  we  (and  the 
Committees/Subcommittees)  selected 
outlets  that  were  popular  with 
consumers  and  that  were  comparable  to 
outlets  in  other  areas.  For  example,  we 
surveyed  grocery  items  at  supermarkets 
in  all  areas  because  most  people 
purchase  their  groceries  at  such  stores 
and  because  supermarkets  exist  in 
nearly  all  areas. ^  The  selection  of 
comparable  outlets  is  particularly 
important  because  of  the  significant 
price  variations  that  may  occur  between 
dissimilar  outlets  (e.g.,  comparing 
supermarket  prices  with  convenience 
store  prices). 

Although  major  supermarkets, 
department  stores,  and  discount  stores 
represented  a  sizable  portion  of  the 
survey,  we  also  selected  outlets  to 
represent  the  diversity  of  consumer 
shopping  options.  For  example,  we 
could  have  used  department  stores  for 


'  The  midpoint  of  the  moving  average  of  CES  data 
was  1995.  Therefore,  for  the  purpose  of  these 
regressions,  we  adjusted  Federal  salaries  to  reflect 
1995  pay  rates.  We  used  the  pay  increases  for  1996 
(2.0%).  1997  (2.3%).  and  1998  (2.3%)  to  deflate  the 
1998  salaries.  This  produced  adjusted  Federal 


salaries  of  $21,826,  $33,071,  and  $49,326  for  use  in 
the  regression  equations. 

^  We  surveyed  groceries  at  two  kinds  of 
supermarkets  (i.e..  full-service  supermarkets  and 
"warehouse-type"  supermarkets)  in  areas  where 
both  types  of  supermarkets  were  common  and 


within  a  normal  shopping  radius  of  the  living 
communities  surveyed.  We  note,  however,  that 
some  areas  do  not  have  warehouse-type 
supermarkets.  We  did  not  survey  mebership  stores, 
such  as  Costco,  in  any  area. 


Federal  Register 'Vol.  65,  No.  137/Monday,  July  17,  2000/Notices 


44109 


pricing  all  clothing  items.  However,  this 
would  not  have  reflected  the  range  of 
consumer  choices.  Therefore,  we  priced 
some  clothing  items  in  department 
stores,  others  in  shoe  stores,  others  in 
discount  stores,  and  still  others  via  mail 
order.  For  each  item,  we  selected  the 
same  type  of  outlet  (e.g.,  clothing  store, 
discoimt  store,  department  store)  in 
each  area  whenever  possible. 

2.4.2.3    Catalog  Pricing 

We  collected  1 3  item  prices  by  catalog 
in  the  survey  to  reflect  this  common 
purchasing  option.  Catalog  pricing  also 
allowed  the  comparison  of  items  that  we 
would  have  had  difficulty  pricing 
otherwise.  We  included  in  the  catalog 
prices  any  charges  for  shipping  and 
handling  and  all  applicable  taxes. 

2.5     Step  4:  Surveying  Prices 

As  noted  earlier,  we  obtained 
approximately  26,000  prices  on  about 
250  items  from  about  4,000  outlets.  The 
26,000  price  observations  represents  a 
significant  increase  over  the  1997 
survey.  In  prior  surveys,  we  attempted 
to  get  three  price  quotes  (one  for  each 
item  at  three  different  suitable  outlets) 
for  most  items  in  each  survey  area.  In 
the  1998  survey,  we  attempted  to  obtain 
up  to  nine  price  quotes  for  many  items, 
although  we  frequently  were  not  able  to 
achieve  this  goal.  Also,  there  were 
certain  exceptions.  For  example,  we 
obtained  essentially  all  of  the  available 
home  sales  and  rental  data  meeting  the 
survey  specifications.  For  other  items, 
such  as  utilities  and  real  estate  tax  rates, 
we  obtained  only  one  quote  in  each  area 
because  these  items  have  uniform  rates 
within  an  area.  Because  the  Washington, 
DC,  area  has  six  survey  areas,  we 
attempted  to  get  up  to  nine  price  quotes 
for  many  items  in  each  survey  area. 

2.5.1     Data  Collection 

To  avoid  possible  conflicts  of  interest, 
0PM  central  office  staff  collected  the 
price  data  in  each  area.  In  many  of  the 
COLA  areas,  data  collection  observers, 
usually  designated  by  the  local  COLA 
Partnership  Committee  or 
Subcommittee,  accompanied  our  staff. 
The  observers  advised  and  assisted  us  in 
contacting  outlets,  matching  items,  and 
selecting  substitutes.  The  observers  also 
advised  us  on  living  costs  and  related 
compensation  issues  in  their  areas.  We 
found  this  to  be  a  very  informative 
process. 

We  collected  most  data  onsite  in 
stores,  repair  shops,  etc.  However,  we 
priced  many  items,  such  as  insurance, 
home  maintenance  services,  and  private 
education  expenses,  by  telephone.  We 
collected  some  items,  such  as  property 
tax  rates,  from  websites  on  the  Internet. 


We  also  piux:hased  home  sedes  and  some 
rental  data  fi-om  various  sources. 

2.5.2  Inclusion  of  Sales  and  Excise 
Taxes 

For  edl  items  subject  to  sales  and/or 
excise  taxes,  we  added  the  appropriate 
amount  of  tax  prior  to  analysis.  We 
gathered  applicable  information  on 
taxes  by  contacting  appropriate  sources 
of  information  in  the  allowance  areas 
and  the  Washington,  DC,  area. 

2.5.3  Surveying  the  Washington,  DC, 
Area 

As  noted  above,  we  attempted  to  get 
more  price  quotes  in  the  DC  area  than 
in  the  allowance  areas  because  of  the 
size  and  diversity  of  the  DC 
metropolitan  area  and  because  DC  is  the 
basis  for  all  comparisons.  For  the 
purposes  of  the  COLA  surveys,  we 
divided  the  DC  area  into  six  survey 
areas:  two  in  the  District  of  Columbia, 
two  in  Maryland,  and  two  in  Virginia. 
We  surveyed  outlets  within  a  normal 
shopping  radius  of  the  housing 
communities  identified  in  Appendix  8. 
We  combined  survey  data  from  each  of 
the  six  DC  survey  areas  using  equal 
weights. 

As  in  the  COLA  areas,  OPM  central 
office  staff  collected  data  onsite  and  by 
phone  in  the  DC  area.  Due  to  funding 
limitations,  allowance  area  data 
collection  observers  did  not  travel  to  the 
DC  area  to  observe  and  assist  in  data 
collection. 

2.6    Step  5:  Analyzing  Data  and 
Computing  Indexes 

2.6.1  Indexes 

We  derive  nonforeign  area  COLAs 
from  living-cost  indexes.  These  indexes 
are  mathematical  comparisons  of  living 
costs  in  the  allowance  areas  to  living 
costs  in  the  Washington,  DC,  area.  An 
index  is  a  way  to  state  the  difference 
between  two  prices  (or  sets  of  prices). 
For  example,  if  a  can  of  green  beans 
costs  $1.00  in  the  allowance  area  and  80 
cents  in  the  DC  area,  canned  green 
beans  are  25  percent  more  expensive  in 
the  allowance  area  than  in  DC.  We  can 
state  that  difference  as  a  price  index  of 
125. 

2.6.2  Item  Weights 

We  computed  indexes  for  hundreds  of 
items.  As  briefly  described  in  section 
2.3,  we  used  weights  derived  from  the 
CES  to  combine  these  indexes.  These 
weights  reflected  the  relative  amount 
consumers  normally  spend  on  different 
items.  For  example,  the  price  of  a  can 
of  green  beans  has  a  lower  weight  than 
the  price  of  a  pound  of  apples  because, 
according  to  the  CES,  people  generally 
spend  less  on  canned  green  beans  than 


on  apples.  (People  typically  buy  more 
apples  than  green  beans.) 

The  COLA  model  uses  a  fixed-weight 
indexing  methodology.  The  model  bases 
the  weights  used  on  the  expenditure 
patterns  of  consumers  nationwide  as 
reported  by  the  CES.  This  is  the  only 
source  we  are  aware  of  that  provides 
expenditxire  information  by  income 
level. 

2.6.3  Category  and  Component 
Weights 

As  described  in  section  2.3.2,  we  also 
computed  income  sensitive  category 
and  component  weights.  This  allowed 
us  to  combine  comparative  price  data  in 
a  manner  that  reflected  the  spending 
patterns  of  people  at  each  income  level. 
The  way  we  combined  data  varied 
among  the  components. 

For  the  Goods  and  Services  and 
Miscellaneous  Expense  Components,  we 
combined  indexes  within  each  category 
using  the  CES  weights  to  derive  an 
overall  index  for  the  category.  We  then 
combined  the  category  indexes  into  an 
overall  component  index  using  the 
income-sensitive  category  weights 
described  above.  For  the  Transportation 
and  Housing  Components,  we  used  the 
same  approach  in  combination  with  a 
cost-build-up  approach.  For  example, 
we  computed  the  annual  cost  of  owning 
and  operating  an  automobile  by  taking 
individual  prices  (e.g.,  automobile 
financing,  insurance,  gas  and  oil,  and 
maintenance)  and  computing  an  overall 
dollar  cost  for  each  area.  We  compared 
these  costs  with  those  in  the  EKD  area  to 
compute  the  Private  Transportation 
Category  index.  We  then  combined  this 
index  with  the  Other  Transportation 
Category  index  using  income  sensitive 
category  weights  to  compute  an  overall 
Transportation  Component  index  for 
each  area. 

2.6.4  Computing  the  Overall  Index 

We  combined  the  item,  category,  and 
component  indexes  using  the  process 
prescribed  in  section  591.205(c)  of  title 
5,  Code  of  Federal  Regulations.  This  is 
a  five-step  process  that  involves 
converting  the  indexes  to  dollar  values, 
which  we  then  weight,  combine,  and 
compare  to  compute  a  final  weighted- 
average  index.  We  describe  the  process 
in  detail  below. 

First,  we  used  the  CES  data  and  the 
income  ranges  described  in  section  2.2.1 
to  determine  how  much  money 
consumers  typically  spend  on  each 
component  at  each  income  level.  These 
amounts  appear  in  the  table  below  and 
in  Appendix  21.  We  derived  the 
amounts  by  taking  the  component 
weights  shown  in  Table  2-1  and 
multiplying  them  times  the 
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representative  income  levels  described 
in  section  2.2.1. 


Table  2-2.— Typical  Consumer  Expenditures  by  Income  Level  and  Component 


Income  level 


Lower  

Middle ....IZ 

Upper  

NOTE:  Values  may  not  total  because  of  rounding  here  and  in  Tabte  2-1 


Goods  and 
services 


$8,870 
13.230 
19,478 


Own/rent 


$6,156 

8,825 

12,500 


Transpor- 
tation 


Misc. 


$4,483 

6,749  , 
10,018 


$3,791 

6,495 

10,709 


Total 


$23,300 
35.300 
52,700 


Second,  for  each  allowance  area,  we 
multiplied  the  dollar  values  above  by 
the  component  indexes  for  the 
allowance  area.  Because  the  housing 
component  consisted  of  two  indexes 
(one  for  owmers  and  another  for  renters), 
we  produced  total  relative  costs 
separately  for  owners  and  renters. 

Third,  for  each  allowance  area  and 
income  level,  we  combined  the  total 
relative  costs  for  owners  and  renters 
using  as  weights  the  proportion  of 
owners  and  renters  as  identified  in  the 
CES.  (See  section  4.2.1.)  This  produced 
an  overall  expenditure  dollar  amount 


for  each  income  level  in  each  allowance 
area. 

Foiuth.  we  computed  a  single  overall 
average  expenditure  for  each  allowance 
area  by  combining  the  income  level 
expenditures  using  the  aJlowance  area 
General  Schedule  employment 
distribution  as  weights.  This  produced  a 
single  overall  dollar  expenditure  value 
for  the  allowance  area.  Using  the  same 
General  Schedule  employment  weights, 
we  also  computed  a  single  overall  dollar 
expendit\are  value  for  the  DC  area. 

The  final  step  was  to  divide  the 
overall  dollar  expenditure  for  the 
allowance  area  by  the  overall  dollar 
expenditure  for  the  DC  area  to  compute 


a  final  index.  The  last  section  of  this 
report  and  Appendix  22  show  these 
indexes. 

3.  Consumption  Goods  and  Services 

3.1     Categories  and  Category  Weights 

Based  on  the  CES  data,  we  identified 
10  categories  of  expenses  within  the 
Goods  and  Services  Component.  Using 
linear  regression  analyses  and  the  CES 
data,  we  identified  the  portion  of  total 
Goods  and  Services  expenditures  that 
the  typical  consumer  spends  in  each 
category  at  various  income  levels.  Table 
3-1  shows  the  categories  and  the 
relative  expenditiires. 


Table  3-1  .—Category  Weights  Expressed  as  a  Percentage  of  Goods  and  Services  Expenditures  By  Income 

Level 


Category 


Food  at  home  

Food  away  from  home 

Tobacco  

Alcohol  

Fumishings  &  household  operations 

Clothing  

Domestic  service  

Professional  services 

Personal  care 

Recreation 

Totals  

Note:  Values  may  not  total  100  because  of  rounding. 


Income  levels 


Lower 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


100.00 


Middle 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


100.00 


Upper 

21.30 
14.87 

1.90 

2.47 
17.82 
13.94 

2.15 
'  6.57 

3.64 

15.34 

&radlc 


100.00 


3.2    Goods  and  Services  Survey  Results 

Section  2.6  of  this  report  provides  a 
detailed  explanation  of  the  economic 
model  used  to  analyze  the  price  data.  As 
it  applies  to  Goods  and  Services,  the 
approach  involved  comparing  the 
average  prices  of  market  basket  items  in 
each  allowance  area  with  those  in  the 
Washington,  DC,  area.  We  aggregated 
the  resulting  price  ratios  into 
subcategory  and  then  category  indexes 
using  the  moving-average  expenditure 
weights  derived  from  the  CES  data. 

Appendix  7  shows  for  each  allowance 
area  10  category  indexes,  the  weights 
used  at  each  of  the  3  income  levels,  and 


the  overall  Goods  and  Services 
Component  indexes.  The  appendix  does 
not  include  the  Washington,  DC,  area 
because  it  is,  by  definition,  the  reference 
area.  Therefore,  the  DC  indexes  are  100. 

3.2.1     Exchange  and  Commissary 
Expenditure  Research 

Executive  Order  10000,  as  amended, 
requires  OPM  to  adjust  COLA  rates 
when  employees  have  special 
purchasing  privileges,  such  as  unlimited 
access  to  commissaries  and  exchanges. 
In  Guam,  some  employees  have  such 
access,  so  we  priced  the  same  market 
basket  of  Goods  and  Services  items  at 


the  commissaries  and  exchanges  in 
Guam  as  we  used  for  the  local  retail 
pricing.  We  obtained  one  price  quote  for 
each  market  basket  item  found  in  these 
facilities. 

Employees  who  have  access  to 
military  facilities  make  some  of  their 
purchases  in  these  facilities  and  make 
other  purchases  elsewhere.  Therefore, 
we  used  the  results  of  a  survey  of 
Federal  employees  to  determine  the 
percentage  of  purchases  that  families 
typically  make  in  military  facilities 
versus  local  outlets.  For  example,  as 
Table  3-2  shows,  we  estimated  that 
employees  with  commissary/exchange 
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Upper 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

&radic 

100.00 

access  in  Guam  purchase  approximately 
70  percent  of  their  Food  at  Home  items 
at  a  commissary  and  purchase  the 
remaining  30  percent  in  local  retail 
outlets. 

Table  3-2.— Percentages  of  Pur- 
chases Made  at  the  Com- 
missaries AND  Exchanges  in 
Guam 


Category 

Percentage 

Food  at  home  

70.0 

Food  away  

Tobacco  

Alcohol  

Fumishings  &  hsId.  oper  

Clothing 

Domestic  service  

Professional  services 

Personal  care  

Recreation  

0.0 
64.0 
76.0 
64.5 
43.7 
0.0 
0.0 
49.3 
49.7 

We  used  these  percentages  to 
aggregate  the  local  retail  and 
commissary/exchange  prices  into  one 
set  of  appropriate,  blended  prices. 


vkrhich  we  refer  to  as  the  Commissary /PX 
prices.  We  compared  the  blended  prices 
to  the  local  retail  prices  in  the 
Washington,  DC,  area  to  compute 
Commissary /PX  Goods  and  Services 
Category  indexes.  We  then  combined 
these  indexes  using  CES  weights  to 
derive  an  overall  Commissary /PX  Goods 
and  Services  Component  index.  Just  as 
with  the  Guam  Local  Retail  Goods  and 
Services  Component  index,  we 
combined  the  Guam  Commissary /PX 
Goods  and  Services  Component  index 
with  the  indexes  for  the  Housing, 
Transportation,  and  Miscellaneous 
Expense  Components  to  derive  a  single, 
overall  Commissary /PX  index  for  the 
Guam  allowance  area. 

4.  Housing 

4.1     Component  Overview 

The  Housing  Component  consists  of 
the  following  expenses  related  to 
owning  or  renting  a  dwelling: 

•  Mortgage  or  rent  payments, 

•  Utilities, 

Table  4-1  .—Owner/Renter  Weights 


•  Real  estate  taxes, 

•  Homeowner's  or  renter's  insurance, 

•  Home  maintenance,  and 

•  Telephone  expenses. 

At  each  of  the  three  income  levels,  we 
measured  the  aimual  housing  costs  for 
homeowners  and  renters  separately.  We 
then  combined  the  results  using  as 
weights  the  percentages  of  owners  and 
renters  reported  by  the  CES. 

4.2     Housing  Model 

4.2.1     Expenditure  Research 

We  used  the  CES  to  determine  the 
national  average  ratio  of  families  who 
own,  as  opposed  to  rent,  their 
residences  at  each  income  level.  Using 
the  tenure  data  by  income  range  as 
input  into  a  linear  regression  analysis, 
we  calculated  the  owner  and  rental 
weights  shown  in  Table  4-1  and  in 
Appendix  22.  We  excluded  data  for 
homeowning  families  without  a 
mortgage  because  they  were  not  typical 
of  Federal  homeowners  in  the  base  area 
or  in  the  allowance  areas. 


Income  levels 

1                                                                  Category 

Lower       '       Middle 
(percent)          (percent) 

Upper 
(percent) 

Homeowner  with  mortgage 

37.96 
62.04 

47.26 
52.74 

60.70 

Renter  : 

39.30 

Totals  

100.00 

100.00 

100.00 

We  also  used  the  CES  data  to  identify 
which  home-maintenance  items  to  price 
and  to  establish  the  relative  importance 
of  those  items. 

4  2.2     Housing  Profiles 

To  compare  housing  costs  in  all 
locations,  we  used  six  typical  housing 
profiles — three  for  homeowners  and 
three  for  renters.  Table  4-2  shows  these 
profiles.  We  assigned  one  owner  and 
one  renter  profile  to  each  income  level. 
We  attempted  to  collect  information  on 
the  living  area,  numbers  and  types  of 
rooms,  and  other  information  that  might 
influence  home  sale  or  rented  prices. 
I  his  information  was  rarelv  available 


for  rental  units,  so  we  relied  on 
bedroom  count  and  living  community  to 
segregate  rental  prices  by  income  level. 
We  used  the  additional  information 
shown  in  Table  4-2,  however,  during 
the  interview  of  rental  brokers  to  collect 
broker  data. 

Information  about  characteristics  of 
houses  sold  was  also  difficult  to  collect 
on  a  consistent  basis  across  all  areas. 
Although  detailed  information  about  the 
houses  sold  was  available  for  many 
areas,  it  was  not  available  for  other 
areas,  including  the  District  of  Columbia 
and  the  Maryland  suburbs  of  the 
Washington,  DC,  area.  The  only  housing 

Table  4-2.— Housing  Profiles 


characteristics  that  were  consistently 
available  across  all  areas  were  house 
type  and  size.  We  surveyed  only  the 
prices  of  single  family  detached  houses 
in  each  area  and  relied  mainly  on  house 
size  and  living  community  to  segregate 
home  sales  by  income  level.  As  shown 
in  Table  4-2,  these  size  ranges  overlap. 
Therefore,  when  we  priced  housing  in 
the  same  living  community  at  two  or 
more  income  levels,  we  used  the 
additional  information  to  separate  home 
sales  observations  into  the  appropriate 
income  level  so  that  no  single  home  sale 
observation  appeared  at  more  than  one 
income  level. 


Income  level 


llAwer 


Middle 


Renters 


Key  characteristic 


1  tiedroom  apartment 


2  bedroom  apartment 


Additional  Information 


3  rooms  total,  1  bath;  ref- 
erence size:  600  sq.  ft. 

4  rooms  total,  1  bath;  ref- 
erence size:  900  sq.  ft. 


Owners 


Key  characteristic  ^f" 


Detached  house,  600  to 
1,200  sq.  ft. 

Detached  house.  1 ,000  to 
1,600  sq.  ft 


Additional  information 


rooms  total,  2  t>edrooms, 
1  bath;  reference  size: 
900  sq.  ft 

rooms  total.  3  b>edrooms, 
1  bath;  reference  size: 
1,300  sq.  ft. 
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Table  4-2.— Housing  Profiles — Continued 

Income  level 

Renters 

Owners 

Key  characteristic 

Additional  infonnation 

Key  characteristic 

Additional  information 

Upper 

2  t)edroom  townhouse  or 
detached  house. 

4  rooms  total,  2  baths;  ref- 
erence size:  1,100  sq.  ft. 

Detached  house,  1 ,400  to 
2,300  sq.  ft. 

7  rooms  total,  3  bedrooms, 
2  baths;  reference  size: 
1,700  sq.ft. 

We  use  the  reference  sizes  in  Table  4- 
2  for  the  calculation  of  utility  costs  in 
the  model.  (See  section  4.2.4.1.)  As 
noted  above,  they  are  not  the  only  sizes 
surveyed  for  each  profile. 

4.2.3    Living  Community  Selection 

As  discussed  briefly  in  section  2.4.2.1, 
we  identified  the  living  communities  for 
the  survey  based  on  the  results  of  the 
1992  Federal  Employee  Housing  and 
Living  Patterns  Survey  and  in 
consultation  with  the  COLA  Partnership 
Committees  and  Subcommittees. 
Appendix  8  identifies  the  survey 
conmiunities.  As  with  previous  surveys, 
we  identified  nine  homeowner  and  nine 
renter  communities  for  the  Washington, 
DC,  area — one  for  each  income  level  in 
each  of  the  three  areas  (DC,  Maryland, 
and  Virginia).  In  the  allowance  areas, 
we  identified  up  to  three  homeowner 
and  three  renter  communities — one  for 
each  income  level. 

We  could  not  achieve  the  three- 
community  owner/renter  goal  in  many 
of  the  allowance  areas  because  of  the 


relatively  few  home  sales  and  rental 
opportimities  or  data  availability  in 
these  areas.  In  such  areas,  we  collected 
prices  for  the  entire  survey  area  or 
allowance  area  rather  than  in  specific 
communities.  We  did  this  in  Fairbanks, 
Juneau,  Nome,  Hilo,  Kailua  Kona, 
Kauai,  Maui,  Guam,  St.  Croix,  and  St. 
Thomas/St.  John.  In  these  areas,  we 
included  all  home  sales  and/or  rental 
rates  meeting  the  housing  characteristics 
for  the  particular  income  group  in  the 
analysis. 3 

For  most  areas  in  which  we  identified 
discrete  living  communities,  we  used 
zip  code  boundaries.  The  exceptions 
were  Anchorage  and  San  Juan.  In 
Anchorage,  we  used  the  multiple  listing 
service  location  codes  that  realtors 
commonly  use  in  that  area.  In  San  Juan, 
we  used  the  name  of  the  municipio  or 
community. 

4.2.4    Housing-Related  Expenses 

Based  on  the  CES  data,  we  categorized 
housing-related  expense  items  into  one 

Table  4-3. — Utility  Factors 


of  five  groups  in  the  COLA  model. 

These  groups  were — 

—Utilities, 

— Real  estate  taxes, 

— Owners/renters  insurance, 

— Maintenance,  and 

— Telephone  expenses. 

4.2.4.1     Utilities 

Electricity,  oil.  gas,  and  water.  Many 
utility  companies  were  able  to  provide 
current  charges  per  unit  of  consumption 
and  average  consumption  patterns  for 
all  households.  The  companies  were 
not,  however,  able  to  provide  separate 
consumption  patterns  by  the  size  or 
type  of  housing. 

Because  many  utility  costs  vary  by 
size  of  house,  we  needed  a  factor  to 
derive  the  utility  rates  at  each  of  the 
home  profiles.  Table  4-3  shows  the 
standard  square  foot  sizes  and  utility 
factors  used  for  each  home  profile.  We 
calculated  the  factors  by  assuming  that 
utility  use  increases  or  decreases  at  half 
the  rate  that  square  footage  increases  or 
decreases. 


Income  level 

Renter  profile 

Owner  profile 

Sq.ft. 

Factor 

Sq.ft. 

Factor 

Lower  

600 

900. 

1,100 

.73 
.85 
.92 

900 
1,300 
1,700 

Middle  

.85 

Upper !.!!1"."!!!"."""!.!!."!!!."!!!"'"."!!"" 

1.00 
1.15 

In  each  area,  we  obtained  the  price  of 
each  of  the  types  of  utilities  noted 
above.  Where  available,  we  also 
gathered  from  local  utility  companies 
information  on  average  annual 
consiunption  data  per  household.  We 
used  the  local  rates  and  consumption 
information  to  compute  average  annual 
utility  costs.  We  then  used  the  above 
factors  to  adjust  the  total  annual  utility 
costs  for  each  of  the  various  housing 
profiles. 

In  the  DC  area,  we  were  unable  to 
obtain  estimates  for  electricity  usage  for 
houses  heated  by  gas  or  oil.  However, 
we  were  able  to  obtain  kilowatt  usage 
for  all-electric  houses.  In  order  to  avoid 


potential  double  counting  of  utility 
costs,  we  used  the  all-electric  data  for 
the  DC  area.  Double  counting  utility 
costs  was  not  a  problem  in  the  warm- 
area  COLA  areas,  where  there  is  little 
heat  expense.  It  also  was  not  a  problem 
in  Alaska,  where  most  consumers  use 
gas  or  oil  heat,  not  electric  heat.  In  the 
Alaska  surveys,  we  price  gas  or  oil  in 
addition  to  electricity. 

Telephone.  Telephone  expenses 
consisted  of  local  service  charges, 
additional  cheirges  for  local  calls  (if 
applicable),  charges  for  long  distance 
calls,  and  basic  cellular  phone  service. 
To  measure  estimated  expenses  for  local 
service  and  local  calls,  we  surveyed  the 


cost  of  touch-tone  service  with 
unlimited  cdling  in  each  area.  To 
estimate  long  distance  charges  in  all 
areas,  we  priced  from  a  major  long 
distance  provider  the  cost  of  three  10- 
minute  direct  dial  calls  per  month  to 
large  U.S.  mainland  cities  (Los  Angeles, 
Chicago,  and  New  York).  As  in  previous 
surveys,  we  priced  a  call  placed  in  the 
survey  area  at  the  time  of  day  necessary 
to  be  received  in  the  respective  city  at 
8:00  p.m.  local  time.  In  many  areas,  this 
resulted  in  pricing  a  combination  of 
daytime  and  evening-rate  calls. 

We  also  priced  the  basic  monthly  plan 
for  cellular  phone  service  in  each  area. 
We  derived  weights  from  CES  data  to 


'  In  Puerto  Rico  we  were  able  to  obtain  relatively 
few  broker  rental  quotes  for  the  comxnunities 


identified  in  the  survey  specifications.  Therefore, 
we  relaxed  the  community  specifications  and  used 


broker  rental  data  for  all  communities  in  the  greater 
San  Juan  metropolitan  area. 
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file 

Factor 

.85 
1.00 
1.15 

jccount  for  the  portion  consumers 
spend  on  regular  phone  service  and 
cellular  phone  service.  We  then  used 
these  weights  to  combine  the  prices  of 
these  two  types  of  phone  service. 

4.2.4.2  Real  Estate  Taxes 

For  this  study,  we  contacted  the  loceil 
tax  assessors  or  municipal  websites  on 
the  Internet  to  obtain  real  estate  tax 
information  on  the  living  communities 
surveyed.  We  applied  these  real  estate 
tdx  formulas  to  the  median  home  values 
for  each  income  level  to  estimate  annual 
real  estate  taxes. 

4.2.4.3  Owners/Renters  Insurance 

We  gathered  homeowners'  insurance 
rates  for  each  of  the  survey  areas  for 
both  renter  and  owner  profiles.  For 
renters,  we  used  the  following  estimated 
content  values:  $25,000  at  the  lower 
income  level,  $30,000  at  the  middle 
income  level,  and  $35,000  at  the  upper 
income  level.  We  raised  the  values  for 
the  middle  and  upper  income  levels  this 
year  after  examining  test  data  collected 
during  the  1997  surveys  at  the  request 
of  the  Guam  COLA  Partnership 
Committee. 

For  homeowners,  the  cost  of 
insurance  was  dependent  on  the  median 
home  values  calculated  as  part  of  this 
survey.  In  most  areas,  we  assiuned  that 
the  structure  was  equal  to  80  percent  of 
the  total  home  value  In  Hawaii,  where 
the  land  represents  a  greater  proportion 
of  property  value,  we  used  50  percent. 

We  priced  hurricane  insurance  in  all 
of  the  Hawaii  allowance  areas,  Guam, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
In  research  previously  conducted  for 
OPM,  the  contractor  found  that 
homeowners  and  renters  rarely 
purchased  insurance  coverage  for  other 
disasters,  such  as  floods  and 
earthquakes,  in  any  of  the  allowance 
areas  (See  section  4.2.4.3  of  the  Report 
to  OPM  on  Living  Costs  in  Selected 
Monforeign  .\reas  and  in  the 
Washington.  DC.  .^rea.  December  10, 
1992.  at  57  FR  58556  )  Insurers  we 
contacted  in  the  1998  survey  indicated 
that  this  is  still  the  case.  Therefore,  we 
did  not  survey  additional  riders  for 
flood  or  earthquake  insurance. 

4,244     Home  Maintenance 

We  computed  estimated  home 
maintenance  expenses  for  each  of  the 
homeowTier  and  renter  profiles  We 
derived  separate  home  maintenance 
expenditure  amounts  for  both  owners 
and  renters  from  the  CES.  Not 
surprisingly,  the  CES  indicates  that 
renters  spend  relatively  little  on  home 
maintenance  compared  with 
homeowners. 


As  done  in  previous  surveys,  we 
priced  both  home  maintenance  services 
as  well  as  home  maintenance 
commodities  using  the  CES  information 
to  identify  items  to  price  and  the 
weights  associated  with  these  items. 
The  maintenance  service  items  priced 
were  interior  painting,  plumbing  repair, 
electrical  repair,  and  pest  control.  In  the 
Nome  area,  however,  we  did  not  price 
pest  control  because  local  sources 
indicated  it  is  not  necessary.  The 
maintenance  commodities  priced  were 
bathroom  caulking,  a  kitchen  faucet  set, 
an  electrical  outlet,  latex  interior  paint, 
and  a  fire  extinguisher. 

To  compute  home  maintenance  cost 
differences  between  each  allowance  area 
and  the  Washington,  DC,  area  for  the 
homeowner  and  renter  profiles,  we 
computed  an  index  for  each 
maintenance  item  by  comparing  the 
allowance  area  price  to  the  DC  area 
price.  As  with  the  Goods  and  Services 
Component  items,  we  used  the  CES  data 
to  weight  these  maintenance  indexes 
into  an  overall  home  maintenance  index 
for  each  area. 

To  combine  the  maintenance  indexes 
with  the  other  homeowmer  and  renter 
costs,  which  were  expressed  in  dollar 
amounts,  we  converted  the  indexes  to 
dollars.  We  did  this  by  multiplying  the 
index  for  each  area  by  the  average 
maintenance  expense  reported  in  the 
CES  for  owners  and  renters.  We 
assigned  this  cost  to  the  middle-income 
homeowner  and  renter  profile. 
Logically,  maintenance  costs  for  larger 
homes  would  generally  be  greater  than 
costs  for  middle-sized  homes,  while 
costs  for  smaller  homes  would  generally 
be  less.  Therefore,  we  applied  the  same 
owner  and  renter  multipliers  used  in  the 
utilities  model  to  recognize  differences 
in  maintenance  costs  due  to  house  size 
at  the  various  income  levels. 

4.3    Housing  Data  Collection 
Procedures 

We  collected  home  sales  information 
from  multiple  listing  type  services  and 
rental  information  mainly  from  rental 
brokers  and  advertisements. 

4.3.1     Homeowner  Data  Collection 

We  obtained  the  selling  prices  of 
homes  that  matched  the  housing 
profiles  in  each  living  community  for 
home  sales  that  occurred  roughly  during 
the  12-month  period  preceding  and 
including  the  survey  month.  The 
amount  of  data  obtained  depended  on 
the  number  of  home  sales  in  the 
community  and  the  availability  of 
square  footage  and  other  information  on 
housing  characteristics.  This  in  turn 
depended  on  the  size  of  the  community, 
economic  conditions,  the  quality  and 


quantity  of  realty  data  available,  and  the 
willingness  and  ability  of  local  realty 
professionals  to  provide  data. 

We  obtained  relatively  large 
quantities  of  home  sales  data  in  all  areas 
except  Nome.  In  Nome,  home  sales  were 
extremely  limited  because  Nome  is  not 
very  large.  In  previous  surveys,  we  also 
obtained  relatively  little  data  in  St. 
Thomas.  This  year,  we  obtained  and 
used  housing  data  for  both  St.  Thomas 
and  St.  John.  Also,  with  the  assistance 
of  the  Virgin  Islands  Assessor's  Office, 
we  obtained  significantly  more  data 
than  we  have  been  able  to  get  in 
previous  years.  These  data  identified 
houses  that  had  been  significantly 
damaged  by  hurricanes  or  other  factors, 
and  we  excluded  these  from  our 
calculations. 

Identifying  houses  that  were 
uninhabitable,  severely  damaged,  or 
otherwise  in  need  of  significant  repairs 
was  impossible  for  most  areas,  given  the 
limited  amount  of  information  available 
from  the  listing  services.  As  discussed 
in  section  4.4.1  below,  we  use  the 
median  rather  than  the  average  home 
value  to  compute  housing  costs.  (The 
median  is  the  middle  value  in  a  rank- 
ordered  set  of  observations  and  tends  to 
be  less  sensitive  than  the  average  to 
unusually  low  or  high  values  at  the  ends 
of  a  range  of  data.)  Nevertheless,  in 
some  of  the  databases  we  purchased,  the 
quantity  of  exceptionally  low  priced 
homes  had  a  significant  effect  on  the 
median.  Therefore,  in  all  areas,  we 
trimmed  home  sale  prices  that  were  less 
than  $30,000.  recognizing  that  $30,000 
was  probably  a  conservative  price 
threshold  for  most  areas.  We  trimmed 
homes  of  $1,000,000  or  more  at  the 
upper  level.  We  also  trimmed  properties 
of  1  acre  or  larger. 

4.3.2    Renter  Data  Collection 

We  also  obtained  rental  data  from  a 
variety  of  sources,  e.g.,  brokers,  rental 
maneigement  firms,  property  managers, 
newspaper  advertisements,  and  other 
listings.  Analyses  of  these  data  revealed 
what  appeared  to  be  two  separate  rental 
markets:  A  broker  market  and  a  non- 
broker  market.  Rental  rates  and 
estimates  provided  by  brokers  generally 
exceeded  those  obtained  from  other 
sources.  We  discuss  the  methodology 
used  to  analyze  these  two  data  sets  in 
section  4.4.2. 

4.4    Housing  Analysis 

4.4.1    Homeowner  Data  Analysis 

One  of  the  most  important  factors 
relating  to  the  price  of  a  home  is  the 
number  of  square  feet  of  living  space. 
For  each  income  profile  in  each 
allowance  area  and  the  Washington,  DC, 
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area,  we  computed  price  per  square  foot 
for  each  of  the  comparables  and 
determined  the  median  price  per  square 
foot.  We  use  the  median  to  reduce  the 
volatility  of  the  housing  data  from  one 
survey  to  the  next  because  a  relatively 
few  extremely  high  or  low  home  prices 
could  significantly  influence  average 
housing  prices.  We  then  multiplied  the 
median  price  per  square  foot  by  the 
reference  square  footage  for  the  income 
level  to  determine  the  home  purchase 
price. 

As  was  done  in  the  last  survey,  we 
also  used  historical  housing  data  in 
addition  to  data  collected  in  this  survey. 
Appendix  9  shows  these  data.  For  all 
areas  except  Oahu,  the  historical  data 
are  from  previous  living-cost  surveys 
that  were  published  in  the  Federal 
Register  beginning  with  the  1990  report. 
(See  Appendix  1  for  a  listing  of  these 
publications).  The  data  for  the  period 
prior  to  1990  were  published  with  the 
results  of  the  1991-1992  living-cost 
surveys  at  57  PR  58617  (December  10, 
1992) .  All  housing  values  are  based  on 
the  community  selections  and  analytical 
methodologies  used  at  the  time  of  each 
respective  survey. 

For  Oahu,  we  surveyed  housing  prices 
in  new  living  communities  beginning 
with  the  1997  surveys.  Because  our 
historical  data  did  not  cover  these 
communities,  we  obtained  additional 
historical  price  data  for  use  in  our  1997 
and  subsequent  survey  analyses. 

The  historical  housing  data  used  were 
estimated  annual  principal  plus  interest 
payments  by  income  level  in  each  area. 
To  combine  these  data,  we  used  weights 
that  we  derived  from  the  1992  Federal 
Employee  Housing  and  Living  Patterns 
Survey.  These  weights  reflect  the 
proportion  of  Federal  employee 
homeowners  by  year  of  purchase  in  all 
allowance  areas  and  in  die  Washington, 
DC,  area.  Appendix  10  shows  the 
historical  housing  weights  and  analyses. 

4.4.2    Rental  Data  Analysis 

We  assigned  each  rental  quote  to  a 
single  income  level  based  on  the  criteria 
shown  in  Table  4-2.  As  discussed 
earlier,  we  received  rental  data  from 
both  broker  and  non-broker  sources.  In 
each  area,  the  quantity  of  data  obtained 
from  either  source  varied  significantly. 
Therefore,  we  found  that  analyzing  all 
of  the  rental  data  (both  broker  and  non- 
broker)  together  for  an  area  and  income 
level  was  undesirable.  Instead,  we 
analyzed  broker  and  non-broker  data 
separately  by  income  level. 

As  with  the  housing  data  analyses,  we 
used  the  median  rental  values.  For  each 
income  level,  we  separately  ranked 
rental  rates  from  low  to  high  for  broker 
and  non-broker  data.  We  determined  the 


median  values  for  broker  and  non- 
broker  data  for  each  group  and  then 
averaged  them  to  compute  a  single 
rental  value  for  each  income  level. 
Because  we  have  no  information  on  how 
the  Federal  employees  who  rent 
generally  secure  their  lodgings,  we 
applied  equal  weights  to  the  broker  and 
non-broker  data  to  compute  an  overall 
average  rental  rate  for  the  area  and 
income  level. 

Because  there  was  insufficient  non- 
broker  data  in  the  unfurnished  rental 
units  category,  we  used  partly  furnished 
and  unfurnished  units  in  the  Hawaii 
areas.  Similarly,  we  used  apartment  and 
furnished  units  in  St.  Croix  at  the 
middle  and  upper  income  levels 
because  no  other  data  were  available. 

Appendix  11  shows  the  broker  and 
non-broker  medians  and  final  results. 
As  noted  in  the  appendix,  we  found 
inexplicable  rental  price  trends  in  some 
of  the  data,  particularly  in  the  broker 
data.  Therefore,  as  we  explain  in  the 
footnotes  of  the  appendix,  we  adjusted 
the  rental  data  to  address  these 
anomalies. 

4.5    Housing  Survey  Results 

In  the  above  sections,  we  described 
the  processes  used  for  determining  the 
costs  for  maintenance,  insurance, 
utilities,  real  estate  taxes,  rents,  and 
homeowner  mortgages.  Appendix  12 
shows  the  cost  of  each  of  these  items  for 
renters  and  homeowners  in  each 
allowance  area  and  in  the  Washington, 
DC,  area.  Appendix  13  compares  the 
total  cost  of  these  items  by  income  level 
in  each  allowance  area  with  the  total 
cost  of  the  same  items  by  income  level 
in  the  DC  area.  Again,  there  are  separate 
comparisons  for  renters  and 
homeowners.  The  final  housing-cost 
comparisons  take  the  form  of  indexes 
that  are  used  in  Appendix  21  to  derive 
the  total,  overall  indexes  for  owners  and 
renters. 

5.  Transportation 

5.1  Component  Overview 

The  transportation  component 
consists  of  two  categories:  Automobile 
Expense  and  Other  Transportation 
Costs.  The  Automobile  Expense 
Category  reflects  costs  relating  to 
owning  and  operating  a  car  in  each  area. 
The  Other  Transportation  Costs 
Category  is  represented  by  the  cost  of  air 
travel  from  each  location  to  common 
points  within  the  contiguous  48  States. 

5.2  Private  Transportation 
Methodology 

As  in  previous  surveys,  we  analyzed 
automobile  transportation  costs  for  three 
commonly  purchased  vehicles:  A 


domestic  auto,  an  import  auto,  and  a 
utility  vehicle.  We  used  new  car  costs 
for  these  analyses  because  we  believe 
pricing  used  vehicles  of  equivalent 
quality  in  each  area  would  require  value 
judgments  that  could  introduce 
inconsistencies. 

5.2.1     Vehicle  Selection  and  Pricing 

We  surveyed  the  same  three  models  of 
automobiles  in  all  areas — 
— Domestic:  Ford  Taurus  SE  4-door 

sedan  3.0L  6  cyl. 
— Import:  Honda  Civic  DX  4-door  sedan 

1.5L4cyl. 
—Utility:  Chevrolet  SlO  Blazer  4X4  2 

door  4. 3L  6  cyl. 

For  each  model  car,  we  collected  new 
vehicle  prices  at  dealerships  in  each 
area.  All  vehicles  had  standard  options, 
such  as  automatic  transmission,  AM/FM 
stereo  radio,  and  air  conditioning.  In 
Alaska  locations,  we  included  special 
additional  equipment  [i.e.,  engine-block 
heaters  and  heavy-duty  batteries)  in 
new-vehicle  prices.  We  also  priced 
snow  tires  in  Alaska.  (See  section  5.2.5.) 
In  addition  to  the  manufacturer's 
suggested  retail  price,  the  price 
included  additional  charges  such  as 
shipping,  dealer  preparation,  additional 
deader  markup,  excise  tax,  sales  tax, 
documentation  fees,  and  any  other  one- 
time taxes  or  charges. 

We  encountered  problems  in 
obtaining  comparable  car  sales  data  in 
each  area  because  of  survey  timing.  As 
stated  in  section  1.5,  we  conducted  the 
survey  in  October  and  November  1998, 
when  the  dealers  were  just  beginning  to 
receive  shipments  of  the  new  1999 
models.  However,  not  all  dealers  had 
the  models  we  were  surveying. 
Therefore,  we  obtained  the  prices  of 
both  the  1998  and  1999  models  (to  the 
extent  the  1999  prices  were  available). 
Not  surprisingly,  we  discovered  that 
many  dealers  were  charging  significant 
markups  for  the  1999  models  and 
significantly  reducing  or  eliminating 
markups  on  the  1998  models.  We  found 
this  in  many  areas,  including  the 
Washington,  DC,  area.  Because  we  had 
only  1998  model  prices  across  all  areas, 
we  used  the  1998  model  prices  instead 
of  the  1999  model  prices.  To  overcome 
the  problem  caused  by  the  usual  dealer 
markups,  we  used  the  dealer  markup  for 
the  same  brands  surveyed  in  the  1997 
survey  on  the  premise  that  these 
markups,  which  were  obtained  in  the 
summer  of  1997,  were  more  typical. 

5.2.2    Vehicle  Trade  Cycle 

Calculating  the  cost  of  owning  and 
operating  a  vehicle  requires  knowing 
the  mileage  and  period  of  ownership. 
The  automobile  industry  uses  the  term 
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"trade  cycle"  to  describe  these  two 
factors.  The  trade  cycle  is  the  length  of 
time  (in  months  or  years)  and  the  total 
number  of  miles  driven  in  that  time 
period.  The  OPM  model  uses  this 
information  to  compute  annual  costs 
related  to  fuel,  oil,  tires,  maintenance, 
and  depreciation.  As  with  the  previous 
living-cost  analyses,  we  used  a  4-year, 
60,000-mile  trade  cycle  in  all  areas. 

5.2.3     Fuel  Performance  and  Type 

All  vehicles  in  the  1998  study  used 
regular  unleaded  fuel.  We  collected  self- 
service  cash  prices  of  unleaded  regular 
gasoline  at  name-brand  gas  stations  in 
the  Washington,  DC,  area  and  in  all 
allowance  areas.  In  Alaska,  we  surveyed 
both  self-serve  and  full-serve  gas  prices. 

To  establish  average  fuel-performance 
ratings,  the  COLA  model  uses  the  "city 
driving"  figures  published  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  model  uses  the  "city"  figxues 
instead  of  "highway"  figures  because  all 
locations  contained  considerable  stop- 
and-go  driving  conditions  or  required 
cautious  driving  because  of  poor  road 
conditions.  As  in  previous  COLA 
s\irveys,  we  included  in  our  analysis  the 
following  fuel-performance  factors: 
temperature,  road  surface,  and  gradient. 

OPM  conducted  previous  research  to 
letermine  these  factors.  We  discuss  this 
research  and  the  factors  below. 

5.2.3.1     Impact  of  Temperature  Upon 
Fuel  Performance 

Temperature  affects  gas  mileage.  The 
lower  the  temperature,  the  fewer  miles- 
per-gallon  achieved,  and  vice  versa. 
According  to  EPA's  Passenger  Car  Fuel 
Economy:  EPA  and  Road,  the 
temperature  at  which  no  adjustments  to 
fuel  performance  occur  is  77°F.  Below 
that  temperature,  miles-per-gallon 
achieved  drops.  Above  77°F  miles-per- 
gallon  achieved  improves.  The  model 
uses  the  average  monthly  temperatures 
for  each  allowance  area  and  the  DC  area 
as  reported  in  The  Weather  Almanac, 
published  by  Ruffner  and  Blair.  For 
each  location  and  month,  the  model 
uses  the  appropriate  factor  from  the  EPA 
study  based  on  the  average  monthly 
temperature  for  the  area.  We  then 
average  these  factors  to  derive  a  single 


overall  factor  for  each  location.  Table  5- 
1  shows  the  results  of  these 
calculations. 

5.2.3.2  Impact  of  Road  Surface  Upon 
Fuel  Performance 

The  model  assumes  that  Federally 
controlled  roadways  are  typically 
composed  of  concrete  and/or  high-load 
asphalt  and  that  locally  controlled 
roadways  are  typically  composed  of 
low-load  asphalt.  EPA's  research 
indicates  that  cars  are  generally  more 
fuel-efficient  on  the  firmer,  high-load 
surfaces  than  on  the  softer,  low-load 
surfaces.  Although  traffic  patterns  and 
road  usage  vary  among  areas,  previous 
research  conducted  for  OPM  produced 
no  relevant  findings  regarding  this 
issue.  Therefore,  the  model  uses  the 
assumption  that  Federally-controlled 
roadways  generally  support  twice  the 
traffic  of,  or  are  used  at  least  twice  as 
much  as,  locally  controlled  roadways. 

In  each  allowance  area,  we  collected 
the  total  mileage  falling  into  either  the 
Federal  or  local  categories.  For  example, 
Alaska  contains  5,512  miles  of  Federally 
controlled  roads  and  7,120  miles  of 
locally  controlled  roads.  The  usage 
assumption  increased  Federal  road 
mileage  by  a  factor  of  two  for  the  Alaska 
allowance  areas. 

We  applied  the  average  low-load 
asphalt  factor  (which  reflects  dry,  wet, 
and  snowy  conditions)  to  the  local 
mileage  percentage  and  the  average 
concrete  and/or  high-load  asphalt  factor 
to  the  Federal  mileage  percentage.  This 
produced  two  weighted  average 
factors — one  for  the  Alaska  allowance 
areas  and  another  for  the  other 
allowance  areas.  Table  5-1  shows  these 
factors.  We  assigned  the  Washington, 
DC,  area  a  factor  of  1.00  on  the  premise 
that  the  vast  majority  of  traffic  in  that 
area  travels  on  dry,  high-load  surfaces. 
Section  5.2.3.4  describes  the  application 
of  these  factors. 

5.2.3.3  Impact  of  Gradient  Upon  Fuel 
Performance 

We  also  estimated  the  effect  of 
gradient  on  gas  mileage  from  EPA's 
Passenger  Car  Fuel  Economy:  EPA  and 
Road.  Local  topography  (i.e.,  gradient) 
affects  fuel  efficiency.  EPA  provides 


mileage  factors  based  upon  various 
gradients  ranging  from  less  than  0.5 
percent  (essentially  flat)  to  greater  than 
6  percent  (steep). 

In  research  previously  conducted  for 
OPM,  the  contractor  reviewed  the 
topographic  features  of  each  area  and 
found  a  wide  range  of  road  conditions. 
However,  the  contractor  was  unable  to 
find  relevant  information  on  the  types  of 
terrain  drivers  typically  encounter  in 
each  area  or  the  number  of  miles  drivers 
travel  in  each  type  of  terrain.  Lacking 
such  information,  the  contractor 
assumed  that  drivers  in  the  allowance 
areas  generally  traveled  roads  having 
approximately  the  same  gradients  that 
are  found  on  average  in  the  United 
States. 

Applying  the  information  from  EPA's 
research,  we  computed  a  fuel- 
performance  factor  of  0.98  for  this  type 
of  driving. 

We  assigned  this  factor  to  each 
allowance  area.  For  the  DC  area,  we 
used  a  factor  of  1.00  on  the  premise  that 
the  vast  majority  of  traffic  in  that  area 
travels  on  major  freeways  and  highways 
that  are  relatively  flat.  The  next  section 
describes  the  application  of  these 
factors. 

5.2.3.4    Overall  Impact  Upon  Fuel 
Performance 

We  applied  the  factors  described 
above  to  make  adjustments  in  the 
average  gas  mileage  ratings  for  each  type 
of  automobile  surveyed  for  each 
allowance  area  and  for  the  Washington, 
DC,  area.  The  adjustment  factors 
compound;  that  is,  the  total  adjustment 
is  the  result  of  multiplying  the  three 
individual  factors  together  for  each  area. 

In  Table  5-1,  the  factor  1.00  means 
that  no  adjustment  in  EPA  fuel 
performance  is  appropriate.  A  factor  of 
less  than  1.00  means  that  the  estimated 
gasoline  mileage  in  the  area  is  less  than 
the  EPA  average.  For  example,  the  total 
adjustment  factor  for  Juneau  is  0.84. 
This  means  that  the  estimated  gasoline 
mileage  in  Juneau  is  84  percent  of  the 
EPA  estimated  average.  Note  that  the 
adjustment  factor  for  the  DC  area  (0.94) 
indicates  that  average  gasoline  mileage 
in  that  area  is  also  below  the  EPA 
estimate. 


Table  5-1  .—Summary  of  Fuel-Performance  Adjustments 


Location 


Tempera- 

Road 

sur- 

ture 

face 

1 

0.88 

0.96 

0.85 

0.96 

0.89 

0.96 

0.85 

0.96 

0.99 

0.98 

1.01 

0.98' 

Gradient 


Total 


Anchorage 

Fairtjanks  

Juneau  

Nome  

Hawaii  

Virgin  Islands 


0.98 
0.98 
0.98 
0.98 
0.98 
0.98 


0.83 
0.80 
0.84 
0.80 
0.95 
0.97 
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Table  5-1.— Summary  of  Fuel-Performance  Adjustments— Continued 

Location 

Tempera- 
ture 

Road  sur- 
face 

Gradient 

Total 

Puerto  Rico  

1.01 
0.99 
0.94 

0.98 
0.98 

1.00 

0.98 
0.98 

1.00 

0  Q7 

Guam  

0  QS 

Washington,  DC 

»                               ' 

0.94 

5.2.4    Vehicle  Maintenance 

We  surveyed  the  cost  of  common 
maintenance  services  and  repairs 
performed  on  the  vehicles  surveyed. 
The  services  and  repairs  were: 

•  Tuneup 

•  Oil  change 

•  Automatic  transmission  fluid 
change 

•  Flush/fill  coolant 

•  Muffler/exhaust  pipe  replacement 

•  Constant  velocity  joint  (CVJ)  boot 
replacement 

•  Windshield  replacement 
We  used  the  automobile 

manufacturers'  recommended  mainte- 
nance schedules  to  determine  the 
fi-equency  of  performing  each  of  the  first 
five  maintenance  jobs.  Maintenance 
schedules  var\',  depending  on  the 
driving  conditions  typically 
encountered. 

Consistent  with  the  assumptions  used 
for  fuel  economy  and  tire  mileage,  we 
assumed  that  driving  conditions  in  the 
allowance  areas  are  generally  severe, 
and  the  maintenance  schedules  used 
reflected  that  kind  of  driving.  For  the 
DC  area,  we  assumed  that  driving 
conditions  are  normal,  and  the 
maintenance  schedules  used  for  that 
area  reflected  that  kind  of  driving. 

We  combined  the  recommended 
frequency  of  performing  each  of  these 
jobs  with  the  prices  charged  by  local 
dealers  and  service  stations  to  compute 
an  estimated  annual  maintenance 
expense.  We  collected  the  cost  of  the 
complete  maintenance  service  or  repair 
job  for  each  vehicle.  For  example,  we 
collected  the  cost  of  a  complete  oil 
change  for  each  vehicle,  including  the 
total  charge  for  parts  and  the  total 
charge  for  labor. 

Previous  research  conducted  for  OPM 
revealed  varying  replacement  cycles  for 
constant  velocity  joint  (CVJ)  boots 
among  the  Alaska  allowance  areas  and 
between  the  Alaska  areas  and  the  DC 
area.  These  were:  Anchorage  and 
Juneau — every  45.000  miles  (3  years), 
Nome — even,'  30,000  miles  (2  years), 
Fairbanks — every  15,000  miles  (1  year), 
and  the  Washington,  DC,  area — every 
60,000  miles  (4  years).  We  used  the 
Washington,  DC,  area  fi-equency  of 
repair  for  the  other  {i.e.,  non- Alaska) 
COLA  areas.  In  each  area,  we  factored 
the  cost  of  replacement  for  all  three 


vehicle  types  into  the  indexes  based 
upon  the  frequency  of  the  replacement. 
In  Fairbanks,  for  example,  we  included 
100  percent  of  the  cost  because  previous 
research  indicated  annual  replacement 
was  the  norm. 

To  determine  the  frequency  of 
replacement  of  windshields,  we 
contacted  local  dealers  and  automobile 
repair  shops.  Based  on  the  information 
obtained,  we  determined  that 
windshield  replacement  was  much 
more  frequent  in  Alaska  than  in  the 
other  allowance  areas  or  the 
Washington,  DC,  area.  Therefore,  we 
assiuned  that  windshields  had  to  be 
replaced  every  2  years  in  the  Alaska 
areas  but  rarely  (i.e.,  never)  in  the  other 
areas  or  in  the  DC  area  during  the  4-year 
trade  cycle  used  in  the  COLA  model. 
The  owner's  automotive  insurance 
normally  covers  windshield 
replacement.  Therefore,  we  used  the 
deductible  rather  than  the  surveyed 
price  of  windshield  replacement,  since 
the  deductible  was  always  less  than  the 
replacement  prices. 

5.2.5     Tires 

Research  previously  conducted  for 
OPM  revealed  that  various  factors  {e.g., 
road  quality/state  of  repair,  road 
composition)  appeared  to  reduce  tread 
life  (j.e.,  the  average  number  of  miles  a 
tire  is  expected  to  last)  in  the  allowance 
areas  compared  with  the  Washington, 
DC,  area.  Based  on  this  research,  the 
model  uses  tire  expense  based  on  a 
40,000-mile  tread  life  in  allowance  areas 
and  a  55,000-mile  tread  life  in  the  DC 
area. 

We  priced  the  cost  of  a  new  set  of 
tires,  including  mounting  and  balancing 
and  all  applicable  taxes,  in  each  area. 
We  converted  this  cost  into  an  annual 
cost  by  dividing  the  estimated  number 
of  annual  miles  driven  by  the  expected 
tread  life  and  multiplying  this  by  the 
new  tire  price.  Previous  research 
indicated  that  four  extra  studded  snow 
tires  would  be  required  for  all  three 
vehicles  in  the  Alaska  allowance  areas 
(but  not  in  the  DC  area).  Therefore,  we 
surveyed  the  prices  of  studded  snow 
tires  for  all  vehicles  in  Anchorage, 
Fairbanks,  Juneau,  and  Nome.  We  also 
priced  the  cost  of  rims  and  switching 
snow  and  street  tires  semi-annually  in 
these  Alaska  areas. 


5.2.6  License  and  Registration  Fees 
and  Miscellaneous  Taxes 

We  obtained  information  regarding 
license  and  registration  fees, 
miscellaneous  taxes,  and  personal 
property  taxes  (where  applicable).  We 
included  license  and  registration  fees  as 
part  of  the  annual  cost  of  owning  an 
automobile.  We  computed 
miscellaneous  and  personal-property 
taxes  for  each  year  of  the  vehicle's  4- 
year  trade  cycle  using  the  vehicle's 
estimated  used-car  value  for  each  year. 
We  then  averaged  the  resulting  four 
personal  property  tax  values  and 
included  that  average  as  part  of  the 
annual  cost  of  owning  an  automobile. 

As  stated  in  section  5.2.1,  we 
included  sales  and  excise  taxes  in  the 
purchase  price  of  the  vehicle  and 
accounted  for  them  under  the  annual 
vehicle  purchase  and  finance  costs.  We 
also  include  vehicle  inspection  fees  in 
any  area  that  requires  periodic  vehicle 
inspections. 

5.2.7  Depreciation 

The  single  largest  annual  expense 
related  to  owning  and  operating  a  new 
car  is  depreciation — the  lost  value  of  the 
vehicle  as  it  ages  and  is  driven.  The 
COLA  model  calculates  total 
depreciation  by  subtracting  from  the 
purchase  price  the  estimated  residual 
value  (used  car  value)  4  years  later.  The 
model  then  divides  this  value  by  four  to 
produce  an  annual  depreciation 
amount. 

As  described  earlier,  the  new  car  price 
was  the  manufacturer's  suggested  retail 
price  plus  any  additional  charges,  such 
as  shipping,  dealer  prep,  additional 
dealer  markup,  documentation  fees, 
excise  tax,  and  sales  tax.  We  based  the 
used  car  value  on  information  from 
sources  such  as  the  Kelly  Blue  Book. 
Although  such  sources  track  prices  of 
vehicles  sold  only  in  the  contiguous  48 
States,  previous  research  performed  by 
a  contractor  for  OPM  did  not  indicate 
that  used  cars  in  allowance  areas  were 
(on  average)  worth  more  or  less  than 
used  cars  in  the  DC  area,  except  for 
Fairbanks  and  Nome.  For  Fairbanks  and 
Nome,  we  used  90  percent  of  the 
projected  residual  values  to  reflect  more 
severe  conditions. 

We  note  that  identical  residual  values 
did  not  result  in  identical  depreciation 
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Total 

0.97 
0.95 
0.94 

amounts.  Depreciation  amounts  were  factors  that  could  be  applied  to  the  cost  compared  these  average  costs  with  the 

generally  higher  in  the  allowance  areas  of  the  standard  coverage  shovm  above.  average  cost  of  the  trips  from  the  DC 

than  in  the  Washington,  DC,  area  By  applying  these  factors  to  the  DC  area  area.  Appendix  16  shows  the  fares, 

because  new  car  prices  were  generally  average  price,  we  estimated  the  cost  of  „  ■      f 

higher  in  the  allowance  areas.  equivalent  coverage  for  these  particular  ^.^    Transportation  Component 

528    Finance  Expense  allowance  areas.  Appendix  15  shows  Analyses 

'^  the  factors  and  their  derivation.  We  compared  the  total  cost  of  private 

em'ptv'Ss'^n'Ll'Lew'rpiJchases  ^.2.10    Overall  Annual  Cost's  ^^^  transportation  for  each  vehicle  in 

employees  nnance  new  car  purcnases.  each  allowance  area  with  the  total  cost 

Therefore,  we  surveyed  banks  in  all  As  described  above,  we  surveyed  the  for  the  same  vehicle  in  the  Washington 

areas  to  obtain  their  auto-loan  interest  annual  costs  for  fuel,  maintenance  and  -qq,  area.  We  express  these  comparisons 

rates  for  a  48-month  loan  with  80  oil,  tires,  licensing,  taxes,  depreciation,  as  indexes  and  show  them  in  Appendix 

percent  financing.  We  computed  the  finance,  and  insurance  for  three  types  of  \7  Likewise,  we  compared  the  cost  of 

finance  cost  for  each  vehicle  in  each  automobiles  in  each  allowance  area  and  air  fares  for  each  area  with  those  for  the 

area  and  included  it  in  the  annual  cost  in  the  Washington,  DC,  area.  We  then  dc  area  and  computed  a  cost  index, 

of  owning  and  operating  an  automobile,  summed  these  costs  to  determine  the  Appendixes  16  and  18  show  these 

5  2  9    Vehicle  Insurance  ""^""^^^  ^"°"^^  ^°**^  ^^  "®^  ^°^  owning  indexes.  We  used  naUonal  average 

",;,  ,  ,  -        .  and  operating  each  type  of  automobile.  expenditure  data  to  derive  weights  that 

We  surveyed  the  cost  of  car  msurance  Appendix  14  shows  these  costs  for  each  reflected  how  much  consumers 

in  each  location  using  the  following  area  by  type  of  vehicle.  typically  spend  to  own  and  operate  an 

HpZ^t°ihlp«''^'"^^^''  5.3     Other  Transportation  Costs-Air  automobile  versus  other  transportation 

aeaucuoies.  p^^^  expenses.  We  used  these  weights,  which 

Bodily  Injury SlOO.OOO/$300.000.  ,.,...         ,    .,  .      ,  vary  bv  income  level,  to  combine  the 

Property  Damage $25,000.  ./^^i^^'  ^^  only  item  we  price  for  Automobile  Expense  Category  index 

Medical $15,000.  the  Other  Transportation  Costs  th  th    rwh     t  ^  ♦■   "  r    t 

Uninsured  Motorist      $ioo,ooo/$300,ooo.  Category.  For  this  item,  we  surveyed  the        T   u         ^\    'j^^P""^""'^  '-°f^s 

Comprehensive  $100  Deductible.  lowest  priced  round-trip  air  fare  on  a  index  by  area  to  derive  the  overall 

Collision $250  DeducUble.  maior  carrier  with  a  3-wPPk  advanre  TransportaUon  Component  index  for  the 

T7     ♦!,    .c.n<.  A-     .  A.u  maior  carrier  with  a  3  week  advance  area.  Appendix  18  shows  the  weights. 

For  the  1998  surveys,  we  adjusted  the  purchase,  a  1-week  stay  over,  and  travel  computations  and  final  Trans  oil  f  n 

limits  for  Property  Damage  and  Medical  on  Tuesdays  and  Thursdays.  In  the  Component  iridexes 

based  on  recommendations  from  previous  survey,  we  used  Monday  as  the 

insurance  carriers  during  the  1997  fravel  day.  In  this  survey  we  used  6.  Miscellaneous  Expenses 

surveys.  Tuesday  (departure  date)  and  Thursday  g  ^    Component  Overview 

In  each  survey  area,  we  identified  the  (return  date)  to  avoid  peak  business  '  " 

common  automobile  insurance  travel  days  and  reflect  choices  The  Miscellaneous  Expense 

companies  and  attempted  to  obtain  consumers  might  make  for  recreational  Component  consists  of  four  categories  of 

three  insurance  price  quotes  for  each  travel.  While  the  selection  of  Tuesday  expenses: 

type  of  car  surveyed.  We  averaged  these  and  Thursday  as  travel  days  tended  to  •  Medical  care, 

quotes  by  type  of  car  to  produce  reduce  airfares  for  all  areas,  it  greatly  •  Private  education  (K-12). 

estimated  insurance  costs  for  each  area.  reduced  airfares  from  the  Washington.  •  Contributions  (including  gifts  to 

As  in  previous  surveys,  we  found  that  DC.  area.  This  substantially  raised  the  non-family  members), 

some  insurance  companies  in  Guam,  airfare  index  for  each  of  the  COLA  areas.        •  Personal  insurance  and  retirement 

Puerto  Rico,  and  the  Virgin  Islands  did  We  priced  trips  from  each  allowance  contributions/investments, 

not  offer  the  coverages,  limits,  and  area  and  the  Washington,  DC,  area  to  cor  w  •  k 

deductibles  shovra  above.  To  allow  the  Chicago,  Los  Angeles,  Miami,  New  °-^     Component  Weights 

comparison  of  the  cost  of  these  different  York,  Seattle.  St.  Louis,  and  Omaha.. We         We  used  CES  data  to  determine  the 

policies  with  Washington,  DC.  area  selected  these  cities  to  represent  a  range  appropriate  weights  for  each  of  the 

costs,  we  surveyed  the  cost  of  insurance  of  travel  destinations  coast-to-coast  for  items  and  categories  in  the 

in  the  DC  area  with  comparable  COLA-area  and  DC-area  Federal  Miscellaneous  Expense  Component.  We 

offerings  in  the  three  allowance  areas.  employees.  To  compute  the  category  show  the  category  weights  in  Table  6-  - 

We  then  compared  the  costs  of  thpse  indexes,  we  averaged  the  costs  of  the  1  and  in  Appendix  20.  Appendix  19 

equivalent  policies  to  derive  adjustment  frips  from  each  allowance  area  and  then  shows  item  weights. 

I  Table  6-1  .—Miscellaneous  Expense  Categories  and  Weights 


Categories 


Medicai  care  

Pnvate  education  (K-12)  

ContriDutions  

p'ersonai  insurance  and  retirement  contributions 

Totals  

Note:  Values  may  not  total  100  because  of  rounding. 


Income  level 


Lower 
(percent) 


40.96 

0.98 

16.63 

41.44 


100.00 


Middle 
(percent) 


31.24 

1.26 

16.27 

51.24 


100.00 


Upper 
(percent) 


24.27 

1.45 

16.01 

58.27 


100.00 
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6.3    Component  Categories 

6.3.1     Medical  Expense  Category 

We  surveyed  the  price  of  medical  care 
items  using  essentially  the  same 
approach  we  used  for  the  Goods  and 
Services  Component  items.  We  priced 
the  following  medical  care  items  in  each 
edlowance  area  and  in  the  Washington, 
DC,  area: 

•  Nonprescription  pain  reliever 

•  Prescription  drugs 

•  Contact  lenses 

•  Dental  service 

•  Doctor  visit 

•  Hospital  room 

•  Federal  health  insurance 

In  addition,  we  surveyed  the  price  of 
hospital  attendant  services  in  Puerto 
Rico  and  air  ambulance  insurance  in  the 
U.S.  Virgin  Islands.  We  researched  these 
services  during  the  1997  surveys,  and 
we  found  that  hospital  attendant 
services  were  available  only  in  Puerto 
Rico,  where  hospital  services  are 


significantly  different  from  those  in  the 
Washington,  DC,  area.  Therefore,  we 
added  the  price  of  hospital  attendant 
service  to  the  price  of  a  hospital  room 
in  Puerto  Rico.  We  also  found  air 
ambulance  insurance  to  be  available 
only  in  the  Virgin  Islands,  where  on- 
island  hospital  services  are  limited. 
Therefore,  we  added  the  price  of  air 
ambulance  insurance  to  the  cost  of 
health  insurance  in  the  Virgin  Islands. 

We  used  Federal  employee  health 
benefit  enrollment  information  from 
OPM's  Central  Persoimel  Data  File  along 
with  Federal  health  benefit  premiums  to 
compute  average  health  benefit  expense 
by  areas.  These  expenses  varied  by  area, 
and  we  used  these  averages  rather  than 
assuming  that  costs  were  constant 
among  areas. 

We  surveyed  the  cost  of  the  health 
care  items  in  both  the  allowance  areas 
and  in  the  DC  area.  We  compared  the 
prices  to  produce  an  index  for  each  item 
in  each  area,  then  combined  these 


indexes  using  CES  weights  to  produce  a 
single  Medical  Care  Category  index  for 
each  area. 

6.3.2    Private  Education  {K-I2) 
Category 

Since  not  everyone  sends  their 
children  to  private  school,  we  derived 
use  factors  from  the  results  of  the  1992/ 
93  Federal  Employee  Housing  and 
Living  Patterns  Survey.  Table  6-2  shows 
these  factors  and  the  resulting 
adjustment  of  price  indexes  by  area.  The 
factors  reflect  the  relative  extent  to 
which  Federal  employees  make  use  of 
private  education  in  the  COLA  areas 
compared  with  the  Washington,  DC, 
area.  For  example,  the  table  indicates  a 
use  factor  of  4.1066  for  Puerto  Rico 
because  about  54  percent  of  Federal 
employees  with  school  age  children 
there  send  at  least  one  child  to  private 
school,  compared  with  about  13  percent 
for  the  DC  area. 


Table  6-2.— Summary  of  Private  Education  Use  Factors  and  Indexes 


Location 


Anchorage 

Fairbanks 

Juneau  

Nome  

Honolulu 

Hilo* 

Kona* 

Kauai , 

Maui  

Guam  

Puerto  Rico  

St.  Croix  

St.  Thomas  

•  Use  data  available  only  for  Hawaii  County. 


Employees  w/children  in 
private  schools 


Local  area 


10.34 
8.56 
12.43 
8.08 
26.86 
18.94 
18.94 
22.46 
20.39 
42.26 
54.33 
57.27 
51.90 


DC  area 


13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 


Use  factor 


0.7816 
0.6470 
0.9395 
0.6107 
2.0302 
1.4316 
1.4316 
1.6977 
1.5412 
3.1943 
4.1066 
4.3288 
3.9229 


Price  index 


Price  index 
w/use  factor 


55.53 
41.59 
57.30 
38.42 
113.03 
44.23 
87.03 
95.72 
89.05 
90.95 
66.85 
90.26 
95.78 


43  40 

26.91 

53.84 

23.46 

229.48 

63.32 

124.59 

162.50 

137.24 

290.52 

274.52 

390.72 

375.74 


6.3.3    Contributions  Category 

-  The  index  for  the  Contributions 
Category  is  the  same  as  the  Goods  and 
Services  Component  index  for  the  area. 
We  use  the  Goods  and  Services  index 
based  on  our  assumption  that  the 
relative  level  of  contributions  is  roughly 
equivalent  to  that  reflected  by  the  Goods 
and  Services  index. 

6.3.4 — Personal  Insurance  and 
Retirement  Category 

We  assume  the  index  for  personal 
insurance  and  retirement  contributions 
and  investments  to  be  constant  among 
areas.  The  cost  of  Federal  Employees 
Group  Life  Insurance  is  a  matter  of 
personal  preference  and  is  constant  in 
all  areas  for  the  same  age,  salary,  and 
benefit  option  combinations.  Likewise, 
retirement  contributions  are  a  matter  of 


personal  preference,  and  the  minimum 
contribution  requirements  are  constant 
among  areas  for  equivalent  salary  levels. 

6.4    Miscellaneous  Expense  Analyses 

As  with  the  Goods  and  Services 
Component,  we  combined  the  indexes 
for  each  of  the  Miscellaneous 
Component  categories  using  CES 
weights  to  produce  component  indexes 
by  income  level  for  each  area.  Appendix 
20  shows  these  indexes.  Section  2.6 
describes  how  we  combine 
miscellaneous  expense  component 
indexes  with  the  other  component 
indexes  to  derive  the  final  index  for 
each  area. 


7.  Final  Results 

7.1    Total  Comparative  Cost  Indexes 

The  total  comparative  cost  indexes 
appear  in  Table  7-1.  Appendix  22 
shows  how  we  derived  each  index  from 
the  component  indexes. 

Table  7-1  .—Final  Cost 
Comparison  Indexes 


Allowance  area 

Index 

Anchorage.  Alaska 

105,65 

Fairbanks,  Alaska  

109.19 

Juneau.  Alaska  

110.46 

The  rest  of  the  State  of  Alaska  

131.58 

City  and  County  of  Honolulu,  Hawaii 

124.51 

Hawaii  County,  Hawaii  

110.89 

Kauai  County,  Hawaii  

117.19 

Maui  County.  Hawaii  

120.32 

GuanVCNMI,  Local  Retail 

125  23 

Guam/CNMI,  Commissary/Exchange 

121.12 

i 
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Table  7- 

■1  .—Final  Cost                     Table  7-1  .—Final  Cost 

' 

COMPARisoN  Indexes— Continued         Comparison  Indexes— Continued 

esults:  1990-1998 

Allowance  area 

Index                      Allowance  area 

Index 

Puerto  Rico 

105  M      IJ  R   Vimin  iRJands 

116.33 

Appendix  1- 

^                                  

-Publication  in  the  Federal  Register  of  Prior  Siirvey  R 

Citation 

Title 

Contents 

56  FR  7902  

Cost-of-Living  Allowances  and  Post  Differentials  (Nonforeign 

Results  of  summer  1990  living-cost  sun/eys  conducted  in 

Areas).                                                                                         Alaska,  Hawaii,  Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Is- 

lands. 

57  FR  58556  

Repon  on  1991/1992  Surveys  Used  to  Determine  Cost-of- 

Results  of  summer  1991  and  winter  1992  living-cost  surveys 

Living  Allowances  in  Nonforeign  Areas. 

conducted  in  Alaska,  Hawaii,  Guam,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

58  FR  45558  

Report  on  1992/1993  Surveys  Used  to  Determine  Cost-of- 

Results  of  summer  1992  and  winter  1993  living-cost  surveys 

Living  Allowances  in  Nonforeign  Areas. 

conducted  in  Alaska,  Hawaii,  Guam,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

58  FR  27316  

Report  on  Summer  1993  Surveys  Used  to  Determine  Cost- 

Results  of  summer  1 993  living-cost  surveys  conducted  in  Ha- 

of-Living Allowances  in  Nonforegin  areas. 

waii,  Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

59  FR  45066  

Report  on  Winter  1994  Surveys  Used  to  Determine  Cost-of- 

Results  of  winter  1994  living-cost  surveys  conducted  in  Alas- 

Living allowances  in  Alaska.. 

ka. 

60  FR  61332  

Report  on  Summer  1994  Surveys  Used  to  Determine  Cost- 

Results  of  summer  1 994  living-cost  surveys  conducted  in  Ha- 

of-Living Allowances  in  Selected  Nonforeign  Areas. 

waii,  Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

61  FR  4070  

Report  on  Winter  1995  Surveys  Used  to  Detennine  Cost-of- 

Results  of  winter  1995  living-cost  sun/eys  conducted  in  Alas- 

' 

Living  Allowances  in  Alaska. 

ka. 

61  FR  14190  

Report  on  1996  Surveys  Used  to  Determine  Cost-ot-Living 

Results  of  1996  living-cost  surveys  conducted  in  Alaska,  Ha- 

Allowances in  Nonforeign  Areas. 

waii,  Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

63  FR  56432  

Report  on  1997  Surveys  Used  to  Determine  Cost-of-Living 

Results  of   1997  living-cost  surveys  conducted  in  Hawaii, 

Allowances  in  Nonforeign  Areas. 

Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

Appendix  2. — Federal  Employment  Weights 

Multiple  Income  Levels:  1998  Survey 

[Data  from  multiple  income  levels  within  a  single  allowance  area] 

Location  and  income  level 

1995 

1996                1998 

Average           Weights 

Anchorage: 

i 

i 

Lower  

1  540 

1  445  1             1  dni 

1 ,462  1              27.02 
1 ,658                30  64 

Middle  

1,754 

1,719 

1,500 

Upper  

Totals 

2.522 

2,448 

1,903 

2,291                42.34 

1 

5  411 

100  00 

Fairbanks: 

Lower  

388, 

449 

466 

434 

35.20 

Middle  

446 

456 

386 

429 

34.79 

1 

Upper  

Totals 

405 

397 

308 

370 

30.01 

1  233 

100  00 

Juneau: 

1 

Lower  

139 

126 

100 

122 

18.91 

Middle  

203 

199 

174 

192 

29.77 

Upper  

Totals 

Rest  of  Alaska: 

341 

346 

306 

331 

51.32 

. 

645 

100.00 

, 

Lower  

349 
703 

363 
687 

306 
543 

339 
644 

23.96 
45.51 

!        Middle  

' 

Upper  

Totals 

481 

462 

352 

432 

30.53 

1  415 

100  00 

Honolulu: 

Lower  

4,140 

4,453 

3,919 

4,171 

33.01 

Middle  

3,952 

4,009 

3,858                3,940 

31.19 

' 

1        Upper 

Totals 

4,514 

4,476 

4,580                4,523  '              35.80 

i 

12.634 

100.00 

Hawaii: 

Lower  

139 

152 

138 

143 

35.40 

Middle  

164 

163 

160 

162 

40.10 

Upper  

Totals 

Kauai: 

98 

101 

99 

99 

24.50 

404 

100.00 

1 

» 
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Multiple  Income  Levels:  1998  Survey— Continued 

[Data  from  multiple  income  levels  within  a  single  allowance  area] 


Location  and  income  level 

1995 

1996 

1998 

Average 

Weights 

Lower  

Middle  

Upper  

73 
76 
97 

59 
80 
92 

51 
64 
80 

61 
73 
90 

27.23 
32.59 
40.18 

Totals 

224 

31 
60 
45 

100  00 

Mau; 

lCWO       

35 
59 
51 

35 
62 

51 

23 
60 
33 

22  79 

Middf?   

44  12 

Upper  

33.09 

Totals _ 

136 

861 
623 
423 

100.00 

Guam/CNMI: 

Lower  

Middle  ; 

.00-       

947 
669 
464 

873 
640 
430 

763 
561 
375 

45.15 
32.67 
22  18 

Totals 

1,907 

2,285 
2,139 
1,304 

100  00 

Puerto  Rico: 

Lower 

Middle  

2,370 
2,166 
1.303 

2,281 
2,177 
1,286 

2.205 
2.073 
1,322 

39.89 
37.34 
22  77 

Totals 

5,728 

103 

133 

81 

100  00 

Virgc^  'slaids: 

98 

133 

83 

123 

137 

76 

88 

130 

84 

32  49 

M>aaif-      

41  96 

jppe'    

25  55 

Totals 

317 

100  00 

Multiple  Survey  Areas:  1 998  Survey 

[Data  from  multiple  survey  areas  within  a  single  allowance  area] 


Appendix  3 — Consumer  Expenditure  Surveys 

Pre-published  Data  for  All  Consumer  Units  Nationwide* 


Average  tjefore  tax  income  

Average  annual  expenditures 

Food 

Food  at  home  

Cereals  and  bakery  products  

Cereals  and  cereal  products  

Flour  

Prepared  flour  mixes  

Ready-to-eat  and  cooked  cereals  

Rice  

Pasta,  commeal  and  other  cereal  products 

Bakery  products  

Bread  

White  bread  

Bread,  other  than  white 


Total  complete  reporting 


1994 


36,838.00 

32.762.99 

4,526.94 

2.764.21 

439.36 

166.94 

7.93 

13.20 

102.02 

15.47 

28.32 

272.42 

77.20 

38.02 

39.17 


1995 


36,948.00 

33,610.38 

4,690.51 

2.885.98 

454.64 

169.16 

8.93 

13.29 

99.83 

19.43 

27.68 

285.49 

78.18 

38.37 

39.81 


1997 


39,926.00 

36,145.95 

4,902.06 

2,970.28 

464.66 

165.56 

8.94 

16.51 

92.76 

18.21 

29.13 

299.10 

86.16 

42.35 

43.81 


Location 

1995 

1996 

1998 

Average 

Weights 

-"awaii  County: 

Hilo 

Kona  

.% 

304 
97 

308 
96 

300 
97 

304 
97 

75.81 
24.19 

Totals 

401 

100  00 

Virgin  Islands: 

St.  Croix  

St.  Thomas/St.  John  ... 

154 
160 

166 
170 

140 
162 

153 
164 

48.26 

51.74 

Totals 

31 

100  00 

Average 


37,904.00 

34,173.11 

4,706.50 

2,873.49 

452.89 

167.22 

8.60 

14.33 

98.20 

17.70 

28  38 

28567 

80.51 

39.58 

40.93 


Federal  Register/Vol.  65,  No.  137/Monday,  July  17,  2000/Notices 


44121 


Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


t/erage 

7,904.00 

4,173.11 

4,706.50 

2,873.49 

452.89 

167.22 

8.60 

14.33 

98.20 

17.70 

28  38 

285.67 

80.51 

39.58 

40.93 

Crackers  and  ccx)kies 

Cookies 

Crackers 

Frozen  and  refrigerated  bakery  products 

Other  bakery  products 

Biscuits  and  rolls  

Cakes  and  cupcakes  

Bread  and  cracker  products  

Sweetrolls,  coffee  cakes,  doughnuts  

Pies,  tarts,  turnovers  

Meats,  poultry,  fish,  and  eggs 

Beef  ^ 

Ground  (jeef  

Roast  

Chuck  roast  „ 

Round  roast 

Other  roast  

Steak  

Round  steak 

Sirloin  steak 

Other  steak 

Other  t>eef  

Pork  


Bacon  

Pori<  chops 
Ham  


Ham,  not  canned 

Canned  ham 

Sausage    

Other  pork    

Other  meats 

FranKfurters  

Lunch  meats  (cold  cuts) 

Bologna,  liverwurst,  salami  

Other  lunch  meats  

Lamb  organ  rneats  and  others 

Lamb  and  organ  meats  

Mutton,  goat  arnj  game  

Poultry 


Fresh  and  fr'ozen  chickens 

Fresh  whoie  chicken   

Fresh  and  frozen  whole  chicken  

Fresh  ana  frozen  chicken  parts  

Other  Douitry,  ind.  whole  frozen  chickens 

Other  poultry      

Fish  and  seafood 

Canned  fish  and  seafood  

Fresh  and  frozen  shellfish  

Fresh  and  frozen  tmfish  

Fresh  fish  and  shellfish  

f'ozen  fish  ana  shellfish  

Eggs  

Dairv  products  

F^esh  rnilk  and  cream  

Whole  rniiK  

Other  milk  and  cream 

Fresh  milk,  all  types  

Cream  _ 

Other  dairy  products „ 

Butler  


Cheese  

ice  cream  and  related  products 
Miscellaneous  daio^  products  .... 

Fruits  and  vegetables  

Fresh  fruits   

Apples         

3ananas      

Oranges       

Other  tresh 


MtS 


Fresh  vegetaoies 


Total  complete  reporting 


1994 


64.36 
43.78 
20.58 
22.16 

108.70 
37.26 
31.12 
4.68 
23.08 
12.55 

728.89 

226.73 
89.79 
37.79 
12.10 
14.18 
11.51 
85.81 
16.44 
24.09 
45.28 
13.34 

154.66 

23.01 

37.47 

36.74 

33.91 

2.84 

22.63 

34.80 

94.34 

19.13 

65.67 

23.25 

42.41 

9.54 

9.31 

0.24 

135.32 

107.49 

NA 

29.05 

78.44 

NA 

27.83 

87.13 

15.60 

NA 

NA 

48.29 

23.23 

30.72 

297.87 

131.98 
NA 
NA 

123.44 
8.55 

165.88 
11.78 
84.78 
48.15 
21.17 

446.10 

135.12 
25.34 
30.25 
16.05 
63.49 

138.99 


1995 


70.09 
46.76 
23.33 
22.42 

114.79 
39.48 
36.15 
4.45 
21.57 
13.14 

758.30 

232.15 
87.81 
40.70 
12.54 
13.55 
14.62 
87.57 
18.92 
22.70 
45.95 
16.06 

157.51 
20.26 
39.03 
38.51 
36.23 
2.28 
21.35 
38.36 

105.31 
22.78 
71.55 
25.15 
46.40 
10.98 
8.92 
2.06 

136.43 

105.79 

NA 

28.37 

77.43 

NA 

30.64 

95.34 

17.95 

NA 

NA 

50.11 

27.28 

31.55 

311.48 

129.41 
NA 
NA 

119.84 
9.56 

182.07 
13.03 
93.13 
53.06 
22.85 

467.45 

148.22 
29.98 
31.09 
16.21 
70.94 

140.83 


1997 


70.06 
45.86 
24.19 
23.43 

119.45 
42.66 
34.41 
4.68 
23.58 
14.11 

756.18 

226.37 
84.79 
40.06 
13.59 
12.01 
14.46 
89.04 
17.82 
23.86 
47.36 
12.48 

161.13 

26.23 

39.60 

38.45 

36.03 

2.43 

25.09 

31.75 

98.81 

23.52 

67.48 

23.88 

43.60 

7.80 

7.10 

0.70 

145.61 

114.50 

NA 

29.94 

84.56 

NA 

31.11 

90.67 

14.42 

NA 

NA 

51.69 

24.55 

33.59 

328.97 

134.35 
NA 
NA 

124.37 
9.97 

194.62 
15.08 
99.99 
54.45 
25.11 

485.34 

154.00 
28.67 
32.54 
18.05 
74.73 

145.02 


Average 


68.17 
45.47 
22.70 
22.67 

114.31 
39.80 
33.89 
4.60 
22.74 
13.27 

747.79 

228.42 
87.46 
39.52 
12.74 
13.25 
13.53 
87.47 
17.73 
23.55 
46.20 
13.96 

157.77 

23.17 

38.70 

37.90 

35.39 

2.52 

23.02 

34.97 

99.49 

21.81 

68.23 

24.09 

44.14 

9.44 

8.44 

1.00 

139.12 

109.26 

NA 

19.44 

80.14 

NA 

20.58 

91.05 

15.99 

NA 

NA 

50.90 

25.92 

31.95 

312.77 

131.91 
NA 
NA 

122.10 
9.76 

180.86 
13.30 
92.63 
51.89 
23.04 

466.30 

145.78 
28.00 
31.29 
16.77 
69.72 

141.61 
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Total  complete  reporting 


1994 


1995 


1997 


Average 


Potatoes  

Lettuce 

Tomatoes 

Other  fresh  vegetables  

'   Processed  fruits 

Frozen  fruits  and  fruit  juices 

Frozen  orange  juice  

Other  frozen  fruits  and  juices 

Canned  and  dried  fruits 

Fresh,  canned  or  txjttled  fruit  juices  

Processed  vegetables  

Frozen  vegetables 

Canned  and  dned  vegetables  and  juices  

Canned  beans  

Canned  com  

Other  canned  and  dried  veg.  and  juices 

Other  food  at  home  

Sugar  and  other  sweets  

Candy  and  chewing  gum  

Sugar 

Artificial  sweeteners  

Jams,  preserves,  other  sweets  

Fats  and  oils  

Margarine  

Other  fats,  oils,  and  salad  dressing  

Nondairy  cream  and  imitation  milk 

Peanut  butter 

Miscellaneous  foods 

Frozen  prepared  foods  

Frozen  meals , 

Other  frozen  prepared  foods  

Canned  and  packaged  soups  , 

Potato  chips,  nuts,  and  other  snacks , 

Potato  chips  and  other  snacks 

Nuts  

Condiments  and  seasonings 

Salt,  spices,  other  seasonings  

Olives,  pickles,  relishes 

Sauces  and  gravies „..., 

Baking  needs  and  misc.  products  

Other  canned  and  packaged  prepared  foods  

Salads  and  desserts 

Baby  food  

Miscellaneous  prepared  foods  

Nonalcoholic  beverages  

Cola  , 

Other  cartxjnated  drinks 

Coffee  

Roasted  coffee  .'. 

Instant  and  freeze  dried  coffee  

Noncart)onated  fnjit  flavored  drinks  

Noncart).  fruit  flavored  drinks,  inc.  non-frozen  lemonade 

Tea  

Nonalcoholic  beer 

Other  nonalcoholic  beverages  '. 

Food  prepared  by  consumer  unit  on  out-of-town  trips  ... 
Food  away  from  home  

Meals  at  restaurants,  cany-outs  and  other 

Lunch  

Dinner  

Snacks  and  nonalcoholic  beverages  

Breakfast  and  bnjnch  

Board  (including  at  school)  

Catered  affairs  

Food  on  out-of-town  trips  

School  lunches  

Meals  as  pay  

Alcoholic  beverages  

At  home  

Beer  and  ale 


28.24 

17.65 

21.59 

71.52 

95.31 

16.38 

9.57 

6.81 

21.11 

57.83 

76.68 

24.78 

51.90 

10.61 

6.99 

34.30 

851.99 

110.67 

66.52 

18.30 

3.57 

22.28 

80.76 

14.68 

47.48 

6.71 

11.89 

369.77 

65.79 

20.54 

45.25 

30.21 

75.91 

59.81 

16.10 

82.47 

19.68 

10.76 

38.05 

13.98 

115.39 

19.30 

27.68 

68.41 

241.81 

93.27 

40.20 

43.29 

29.20 

14.09 

NA 

23.02 

16.75 

0.76 

24.52 

48.98 

1,762.72 

1,363.26 

475.88 

668.88 

110.46 

108.05 

50.40 

55.38 

213.45 

54.93 

25.30 

296.57 

175.40 

108.74 


28.75 

18.31 

21.89 

71.89 

96.98 

17.35 

9.19 

8.15 

20.11 

59.52 

81.42 

29.55 

51.88 

11.26 

6.80 

33.80 

894.10 

119.49 

73.02 

17.88 

4.56 

24.02 

83.63 

13.13 

51.88 

6.96 

11.66 

394.39 

69.94 

21.71 

48.22 

31.92 

84.32 

65.63 

18.69 

89.18 

20.55 

10.13 

41.78 

16.71 

119.03 

23.19 

25.42 

70.42 

250.31 

94.76 

43.28 

47.76 

32.11 

15.65 

NA 

25.18 

16.01 

1.17 

22.13 

46.29 

1,804.53 

1,426.22 

499.50 

691.44 

126.30 

108.98 

58.40 

37.05 

204.85 

49.47 

28.53 

301.83 

179.33 

94.20 


26.24 

19.04 

24.47 

75.27 

104.68 

15.49 

8.56 

6.93 

20.50 

68.69 

81.65 

•  27.14 

54.51 

11.95 

7.38 

35.17 

935.13 

118.31 

71.95 

19.59 

3.45 

23.32 

83.38 

12.25 

51.07 

8.56 

11.50 

424.58 

82.25 

21.74 

60.51 

33.24 

88.63 

70.36 

18.27 

91.74 

20.23 

11.26 

43.18 

17.07 

128.73 

25.84 

28.65 

74.24 

254.04 

94.27 

45.17 

49.87 

33.41 

16.47 

NA 

19.81 

15.22 

0.33 

29.37 

54.82 

1,931.78 

1,516.51 

517.92 

753.30 

128.93 

116.35 

49.67 

40.15 

235.69 

55.88 

33.87 

330.23 

190.83 

98  68 


27.74 

18.33 

22.65 

72.89 

98.99 

16.41 

9.11 

7.30 

20.57 

62.01 

79.92 

27  16 

52.76 

11.27 

7.06 

34.42 

893.74 

116.16 

70.50 

18.59 

3.86 

23.21 

82.59 

13.35 

50.14 

7.41 

11.68 

396.25 

72.66 

21.33 

51.33 

31.79 

82.95 

65.27 

17.69 

87.80 

20.15 

10.72 

41.00 

15.92 

121.05 

22.78 

27.25 

71.02 

248.72 

94.10 

42.88 

46.97 

31.57 

15.40 

NA 

15.00 

15.99 

0.75 

25.34 

50.03 

1 ,833.01 

1,435.33 

497.77 

704.54 

121.90 

111.13 

52  82 

44.19 

218.00 

53.43 

29.23 

309.54 

181.85 

100.54 
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Whiskey  

Wine  

Other  alcoholic  beverages  

Away  from  home  

Beer  and  ale 

Wine  

Other  alcoholic  Iseverages  

Alcoholic  beverages  purchased  on  trips  

Housing .". 

Shelter  

Owned  dwellings  

Mortgage  interest  and  charges  , 

Mortgage  interest  

Interest  paid,  home  equity  loan 

Interest  paid,  home  equity  line  of  credit , 

Prepayment  penalty  charges  

Property  taxes  

Maintenance,  repairs,  insurance,  other  expenses  .... 

Homeowners  and  related  insurance  

Fire  and  extended  coverage  

Homeowners  insurance 

Ground  rent  

Maintenance  and  repair  services  

Painting  and  papenng  

Plumbing  and  water  heating  

Heat,  a/c,  electrical  work 

Roofing  and  gutters 

Other  repair  and  maintenance  services  (oW)  

Other  repair  and  maintenance  services 

Repair  and  replacement  of  hard  surface  flooring  

Repair  of  built  in  appliances 

Maintenance  and  repair  commodities  

Paints,  wallpaper  and  supplies  

Tools  and  equipment  for  painting  and  wallpapering  . 

Plumbing  supplies  and  equipment  

Electrical  supplies,  heating  and  cooling  equipment  .. 

Materials  for  hard  surface  flooring,  repair/replace  .... 

Matenals  and  equipment  for  roof  and  gutters v.- 

Materials  for  plaster,  paneling,  siding,  doors,  etc 

Materials  for  patio,  walk,  fence,  driveway,  etc 

Materials  for  landscaping  maintenance  

Miscelfaneous  supplies  and  equipment  

Material  for  insulation,  other  maint.,  and  repair 

Materials  to  finish  basements,  remodeling,  etc 

Property  management  and  security  

Property  management  

Management  and  upkeep  services  for  security  

Parking  

Rented  dwellings 

Rent  

Rent  as  pay  

Maintenance,  insurance  and  other  expenses  

Tenant's  insurance  

Maintenance  and  repair  servk»s  

Repair  or  maintenance  services  (old)  

Repair  or  maintenance  services  

Repair  and  replacement  of  hard  surface  flooring  

Repair  of  built-m  appliances 

Maintenance  and  repair  commodities  

Paint,  wallpaper,  and  supplies  

Tools  ana  equipment  for  painting  and  wallpapering  . 

Matenals  tor  plastering,  panels,  roofing,  gutters,  etc. 

Matenals  for  patio,  walk,  fence,  driveway,  etc 

Plumbing  supplies  and  equipment  

Electrical  supplies,  heating  and  cooling  equipment  .. 

Miscellaneous  supplies  arxl  equipment  

Material  for  insulation,  other  maint.  and  repair  

Terrr.ite  and  pest  control  (capital  improvement)  

Matenals  for  additions,  finishing  basements,  etc 


Total  complete  repotting 


1994 


14.25 

36.06 

16.36 

121.17 

42.50 

16.74 

30.22 

31.71 

0,189.41 

5695.83 

3464.04 

1925.26 

1825.30 

44.67 

54.73 

.    0.56 

879.41 

659.37 

209.07 

6.34 

202.73 

40.26 

312.65 

43.27 

36.45 

55.08 

48.91 

NA 

112.39 

14.76 

1.78 

75.59 

18.95 

2.04 

8.57 

5.86 

5.08 

5.94 

12.78 

0.52 

1.48 

14.37 

10.19 

4.18 

21.59 

12.78 

8.81 

0.21 

1,828.52 

1 ,755.05 

42.31 

31.16 

9.65 

11.56 

NA 

10.37 

1.05 

0.13 

9.95 

2.09 

0.22 

1.23 

0.09 

0.70 

1.36 

3.41 

1.13 

NA 

1.67 


1995 


1997 


-t- 


12.83 

54.77 

17.53 

122.51 

36.61 

22.55 

33.33 

30.02 

10,576.98 

5912.61 

3750.08 

2120.77 

1997.99 

56.26 

66.06 

0.46 

909.28 

720.02 

224.86 

7.31 

217.55 

33.61 

366.16 

38.26 

32.01 

75.83 

66.13 

NA 

136.51 

15.56 

1.86 

70.72 

19.73 

2.12 

7.42 

4.97 

3.33 

4.96 

10.72 

0.59 

1.66 

15.22 

11.05 

4.17 

24.67 

18.44 

6.22 

0.00 

1,786.70 

1,716.57 

48.19 

21.94 

7.50 

5.29 

NA 

4.97 

0.25 

0.07 

9.15 

1.62 

0.17 

0.87 

0.04 

1.35 

0.37 

4.00 

1.51 

NA 

2.44 


14.43 

54.55 

23.17 

139.40 

43.35 

26.02 

35.10 

34.93 

11,348.00 

6339.07 

3933.15 

2235.07 

2114.98 

60.52 

59.38 

0.19 

946.59 

751.49 

233.28 

8.19 

225.09 

37.61 

369.97 

38.94 

35.81 

62.71 

81.75 

NA 

128.52 

20.35 

1.89 

88.29 

19.34 

2.08 

6.15 

4.16 

7,78 

8.88 

16.64 

0.72 

4.99 

17.55 

10.06 

7.49 

20.87 

17.75 

3.12 

1.47 

1,979.74 

1,867.90 

75.65 

36.18 

10.07 

18.06 

NA 

16.63 

1.40 

0.04 

8.05 

1.57 

0.17 

1.10 

0.00 

0.40 

0.09 

3.30 

1.10 

NA 

1.88 


Average 


13.84 

48.46 

19.02 

127.69 

40.82 

21.77 

32.88 

32,22 

10,704,80 

5982.50 

3715.76 

2093.70 

1979.42 

53.82 

60.06 

0.40 

911,76 

710.29 

222.40 

7.28 

215.12 

37.16 

349.59 

40,16 

34,76 

64,54 

65.60 

NA 

88.34 

16.89 

1.84 

78.20 

19.34 

2,08 

7.38 

5.00 

5.40 

6.59 

13.38 

0.61 

2.71 

15.71 

10.43 

5.28 

22.38 

16.32 

6.05 

0,74 

1,864.99 

1,779,84 

55  38 

2976 

9.07 

11.64 

NA 

7.20 

0.90 

0.08 

9.05 

1.76 

0.19 

1.07 

0.04 

0.82 

0.61 

3,57 

1,25 

NA 

2,00 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


Total  complete  reporting 


1994 

1995 

1997 

Average 

0.61 

0.04 

0.31 

0.32 

0.54 

0.27 

0.92 

0.58 

0.31 

0.47 

0.49 

0.42 

122.14 

110.00 

135.60 

•     122.58 

43.30 

38.31 

59.25 

46.95 

39.56 

36.36 

57.41 

44.44 

0.43 

0.15 

0.72 

0.43 

3.31 

1.80 

1.11 

2.07 

na 

NA 

NA 

NA 

51.02 

48.11 

54.07 

51.07 

27.82 

23.58 

22.28 

24.56 

7.66 

5.66 

4.66 

5.99 

7.35 

5.53 

4.25 

5.71 

0.31 

0.14 

0.41 

0.29 

3.62 

2.15 

1.10 

2.29 

11.87 

11.13 

11.54 

11.51 

NA 

NA 

NA 

NA 

11.40 

11.07 

11.35 

7.47 

0.47 

0.06 

0.19 

0.24 

1.35 

2.35 

0.98 

1.56 

0.16 

0.58 

0.37 

0.37 

0.02 

0.06 

0.04 

0.04 

0.10 

0.51 

0.35 

0.32 

NA 

NA 

NA 

NA 

0.05 

0.07 

0.08 

0.07 

NA 

NA 

NA 

NA 

0.99 

0.29 

0.14 

0.47 

0.99 

0.29 

0.13 

0.47 

NA 

NA 

0.00 

0.00 

0.03 

0.84 

0.00 

0.42 

NA 

NA 

NA 

NA 

3.27 

2.28 

3.67 

3.07 

2.36 

1.51 

3.24 

2.37 

0.91 

0.77 

0.43 

0.70 

0.06 

0.00 

0.33 

0.13 

59  54 

56.69 

57.09 

57.77 

221.60 

209.14 

233.48 

221 .41 

2,170.32 

2,180.19 

2,407.84 

2,252.78 

280.09 

268.59 

298.08 

282.25 

60.54 

60.43 

60.79 

60.59 

216.97 

206.77 

235.78 

219.84 

2.53 

1.25 

1.35 

1.71 

0.05 

0.14 

0.17 

0.12 

846.21 

854.21 

899.68 

866.70 

207.80 

201.80 

211.65 

207.08 

630.39 

643.72 

679.66 

651.26 

7.36 

7.78 

7.45 

7.53 

0.65 

0.92 

0.92 

0.83 

98.11 

85.56 

109.11 

97.59 

59.27 

48.19 

54.87 

54.11 

6.49 

3.92 

5.14 

5.18 

52.38 

43.76 

49.16 

48.43 

0.40 

0.47 

0.54 

0.47 

NA 

0.04 

0.04 

0.03 

1.66 

2.47 

0.94 

1.69 

0.55 

0.10 

0.02 

0.22 

1.12 

2.37 

0.92 

1.47 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

30.68 

28.71 

45.55 

34.98 

4.19 

4.12 

5.18 

4.50 

23.43 

21.80 

37.31 

27.51 

3.03 

2.78 

3.04 

2.95 

0.04 

0.02 

0.02 

0.02 

6.49 

6.19 

7.75 

6.81 

0.61 

0.80 

1.66 

1.02 

5.81 

5.36 

5.99 

5.72 

0.06 

0.04 

0.09 

0.06 

NA 

NA 

0.01 

0.00 

Construction  materials  for  jobs  not  started  

Matenal  for  hard  surface  flooring  

Material  for  landscape  maintenance  

Other  lodging. 

Owned  vacation  homes 

Mortgage  interest  and  charges  

Mortgage  interest  

Interest  paid,  home  equity  loan 

Interest  paid,  home  equity  line  of  credit 

Prepayment  penalty  charge  

Property  taxes  

Maintenance,  insurance,  and  other  expenses  

Homeowners  and  related  insurance  

Homeowners  insurance 

Fire  and  extended  coverage  

Ground  rent  

Maintenance  and  repair  services  

Repair  and  remodeling  services  (old)  

Repair  and  remodeling  services  

Repair  and  replacement  of  surface  flooring 

Maintenance  and  repair  commodities  

Paints,  wallpaper,  supplies 

Tools  and  equip  tor  painting  and  wallpapering , 

Materials  for  plaster.,  panel.,  roof.,  gutters,  etc 

Material  for  patio,  walk,  fence,  drive,  masonry,  etc  ... 

Plumbing  supplies  and  equipment  

Electncal  supplies,  heating  and  cooling  equipment  ... 

Miscellaneous  supplies  and  equipment  

Material  for  insulation,  other  maint.  and  repair  

Matenal  for  finishing  basements  &  remodeling  rooms 

Materials  for  hard  surface  flooring  

Materials  for  landscaping  maintenance  

Property  management  and  security  

Property  management  

Management  and  upkeep  services  for  security  

Parking  

Housing  while  attending  school 

Lodging  on  out-of-town  trips 

Utilities,  fuels,  and  public  services  

Natural  gas  

Utility — natural  gas  (renter)  

Utility — natural  gas  (owned  home)  

Utility — natural  gas  (owned  vacation)  

Utility — natural  gas  (rented  vacation)  , 

Electricity  

Electricity  (renter)  , 

Electricity  (owned  home) , 

Electricity  (owned  vacation)  '. , 

Electricity  (rented  vacation) 

Fuel  oil  and  other  fuels  

Fuel  oil  : 

Fuel  oil  (renter) 

Fuel  oil  (owned  home)  , 

Fuel  oil  (owned  vacation)  

Fuel  oil  (rented  vacation)  

Coal  

Coal  (renter)  

Coal  (owned  home)  

Coal  (owned  vacation)  

Coal  (rented  vacation)  

Bottled  gas  .., 

Gas.  btld/tank  (renter)  

Gas.  btld/tank  (owned  home) 

Gas.  btld/tank  (owned  vacation)  

Gas,  btld/tank  (rented  vacation) 

Wood  and  other  fuels 

Wood/other  fuels  (renter)  

Wood/Other  fuels  (owned  home) 

Wood/other  fuels  (owned  vacation)  

Wood/other  fuels  (rented  vacation) 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


Telephone  services  

Telephone  (old)  

Telephone  services  in  home  city,  excluding  car  phones 

Telephone  services  for  mobile  car  phone 

Water  and  other  public  services  

Water  and  sewerage  maintenance  

Water/sewer  maint.  (renter)  

Water/sewer  maint.  (owned  home)  

Water/sewer  maint.  (owned  vacation) 

Water/sewer  maint.  (rented  vacation)  

Trash  and  garbage  collection 

Trash/garb.  coll.  (renter)  

Trash/garb.  coll.  (owned  home)  

Trash/garb.  coll.  (owned  vacation)  

Trash/garb.  coll.  (rented  vacation)  

Septic  tank  cleaning  

Septic  tank  clean,  (renter) 

Septic  tank  clean,  (owned  home)  

Septic  tank  clean,  (owned  vacation)  

Septic  tank  clean,  (rented  vacation)  

Household  operations 

Personal  services  

Babysitting  

Care  for  elderly,  invalids,  handicapped,  etc 

Day-care  centers,  nursery,  and  prescfKX>ls  

Other  household  expenses  , 

Housekeeping  services  

Gardening,  lawn  care  service  

Water  softening  service 

Household  laundry,  dry  cleaning,  sent  out  (nonclothing) 

Coin-operated  laundry  and  dry  cleaning  (nonclothing)  .. 

Services  for  tenmite/pest  control  maintenance 

Other  home  services 

Termite/pest  control  products 

Moving,  storage,  freight  express , 

Appliance  repair,  including  servk:e  center  , 

Reupholstering,  furniture  repair 

Repair/rental  of  lawn/garden  equipment,  tools,  etc , 

Appliance  rental  , 

Rental  of  office  equipment  for  nonbusiness  use  ?..., 

Repair  of  misc.  household  equipment  and  fumishings  ... 

Repair  of  computer  systems  for  nonbusiness  use  

Computer  information  services  

Housekeeping  supplies  

Laundry  and  cleaning  supplies  

Soaps  and  detergents  

Other  laundry  cleaning  products  

Other  household  products  

Cleansing  and  toilet  tissue,  paper  towels  and  napkins  .. 

Miscellaneous  household  products  

Lawn  and  garden  supplies  

Postage  and  stationery  

Stationery,  stationery  supplies,  gittwraps 

Postage  

Household  fumishings  and  equipment 

Household  textiles  

Bathroom  linens  

Bedroom  linens  ^ 

Kitchen  and  dining  room  linens 

Curtains  and  draperies  

Slipcovers  decorative  pillows  

Sewing  material  for  slipcovers,  curtains,  etc 

Other  linens  

Fumitune  

Mattress  and  springs  

Other  bedroom  furniture  

Sofas  

Living  room  chairs  

Living  room  tables 

Kitchen,  dining  room  furniture  


688.52 

NA 

674.31 

14.21 

257.41 

182.67 

26.75 

154.37 

1.50 

0.04 

73.48 

9.37 

62.61 

1.45 

0.04 

1.26 

0.01 

1.23 

NA 

0.01 

499.86 

240.70 

81.17 

19.24 

140.29 

259.16 

82.83 

69.73 

2.65 

1.79 

5.40 

7.46 

20.11 

0.29 

27.54 

15.24 

11.03 

9.20 

1.55 

0.31 

2.46 

1.57 

NA 

424.30 

117.94 

66.49 

51.45 

187.75 

60.17 

80.66 

46.92 

118.61 

62.86 

55.74 

399.10 

106.15 

13.89 

52.67 

7.27 

19.08 

2.08 

10.11 

1.04 

323.70 

44.00 

53.64 

76.89 

34.47 

14.27 

49.61 


709.69 

NA 

683.24 

26.45 

262.14 

188.59 

26.25 

160.72 

1.47 

0.16 

71.56 

8.40 

62.16 

0.96 

0.05 

1.99 

0.02 

1.88 

0.08 

0.00 

517.87 

263.71 

78.64 

32.74 

152.33  ' 

254.16  ; 

86.51  i 

63.82 

3.12 

1.78 

4.72 

12.01 

16.38 

0.13 

27.59 

15.45 

11.54 

5.85 

1.76 

0.35 

1.98 

1.18 

NA 

465.39 

117.93 

66.92 

51.00 

207.85 

65.62 

74.41 

67.82 

139.62 

68.49 

71.12 

1500.92 

107.85 

17.82 

47.70 

9.73 

18.51 

1.38 

11.54 

1.18 

320.03 

41.99 

52.39 

69.70 

35.69 

17.12 

48.99 


809.32 

NA 

755.32 

54.00 

291.65 

210.76 

28.93 

179.88 

1.79 

0.16 

78.22 

9.16 

67.47 

1.52 

0.08 

2.68 

0.17 

2.49 

0.01 

0.00 

561.77 

272.92 

76.94 

24.69 

171.29 

288.84 

76.51 

73.37 

5.11 

10.34 

4.74 

11.71 

16.58 

0.15 

32.44 

13.77 

11.78 

5.47 

1.10 

0.46 

1.25 

2.70 

21.35 

484.90 

124.91 

69.41 

55.50 

222.40 

69.32 

94.06 

59.02 

137.60 

67.06 

70.54 

1554.42 

81.91 

12.07 

35.52 

2.39 

16.52 

2.40 

11.73 

1.28 

380.46 

45.54 

60.38 

89.42 

51.17 

21.35 

46.41 


735.84 

NA 

704.29 

40.22 

270.40 

194.01 

27.31 

164.99 

1.59 

0.12 

74.42 

8.98 

64.08 

1.31 

0.06 

1.96 

0.07 

1.67 

0.03 

0.00 

526.50 

259.11 

78.92 

25.56 

154.64 

267  39 

81.95 

68.97 

3.63 

4.64 

4.95 

11.86 

17.69 

0.19 

29.19 

14.82 

11.45 

6.64 

1.47 

0.37 

1.90 

1.82 

7.12 

456.20 

120.26 

67.61 

52.65 

206.00 

65.04 

83.04 

57.92 

131.94 

66.14 

65.80 

1484.81 

98  64 

14.59 

45.30 

6.46 

18.04 

1.95 

11.13 

1.17 

341.40 

43.64 

55.47 

78.67 

40.44 

17.58 

48.34 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


Total  complete  reporting 


1994 


1995 


1997 


Average 


Infants'  furniture 

Outdoor  furniture  

Occasional  furniture 

Floor  coverings  

Wall-to-wall  carpeting  (renter)  

Wall-to-wall  carpet,  installed  (renter)  

Wall-to-wall  carpet,  not  installed  carpet  squares  (renter) 

Wall-to-wall  carpet  (replacement)  (owned  home)  

Wall-to-wall  carpet,  not  installed,  carpet  squares  (owner) 

Wall-to-wall  carpet,  installed  (replacement)  (owner) 

Room  size  rugs  and  other  floor  covering,  nonpermanent 
Major  appliances  

Dishwashers  (built-in),  garbage  disposals,  etc.  (renter)  .. 

Dishwashers  (built-in),  garbage  disposals,  etc.  (owner)  .. 

Refrigerators,  freezers  (renter) 

Refngerators,  freezers  (owned  home)  

Washing  machines  (renter)  

Washing  machines  (owned  home) 

Clothes  dryers  (renter)  

Clothes  dryers  (owned  home)  

Cooking  stoves,  ovens  (renter)  

Cooking  stoves,  ovens  (owned  home) 

Microwave  ovens  (renter)  „ 

Microwave  ovens  (owned  home)  

Portable  dishwasher  (renter)  

Portable  dishwasher  (owned  home)  

Window  air  conditioners  (renter)  

Window  air  conditioners  (owned  home) 

Electric  floor  cleaning  equipment  

Sewing  machines  

Miscellaneous  household  appliances 

Small  appliances,  miscellaneous  housewares 

Housewares 

Plastic  dinnerware  

China  and  other  dinnen/vare 

Flatware 

Glassware 

Silver  serving  pieces  

Other  serving  pieces  

Nonelectric  cookware  

Tableware,  nonelectric  kitchenware 

Small  appliances  , 

Small  electric  kitchen  appliances  

Portable  heating  and  cooling  equipment , 

Miscellaneous  household  equipment  

Window  covenngs  

Infants'  equipment  , 

Laundry  and  cleaning  equip , 

Outdoor  equipment 

Clocks  

Lamps  and  lighting  fixtures  

Other  household  decorative  items  

Telephones  and  accessories  

Lawn  and  garden  equipment 

Power  tools 

Small  miscellaneous  fumishings  

Office  fumiture  tor  home  use  

Hand  tools  

Indoor  plants,  fresh  flowers  

Closet  and  storage  items  

Rental  of  fumiture 

Luggage  

Computers  and  computer  hardware  nonbusiness  use  

Computer  software/accessories  for  nonbusiness  use  

Telephone  answering  devices 

Calculators 

Business  equipment  for  fiome  use  

Other  hardware  

Smoke  alarms  (owned  home)  

Smoke  alarms  (renter)  


6.04 

12.29 

32.50 

131.65 

2.50 

2.12 

0.38 

34.44 

1.81 

32.63 

94.72 

152.32 

0.75 

10.97 

6.90 

38.91 

6.05 

14.39 

4.04 

9.31 

2.42 

22.97 

3.35 

6.48 

0.08 

0.49 

2.83 

3.93 

13.92 

2.92 

1.61 

85.73 

60.60 

1.60 

11.63 

5.16 

8.14 

1.31 

1.63 

15.22 

15.92 

25.13 

18.19 

6.94 

599.55 

14.48 

7.46 

11.25 

5.48 

5.32 

36.98 

119.06 

38.10 

53.17 

13.51 

1.88 

0.00 

9.88 

52.70 

8.33 

4.53 

8.00 

115.01 

20.05 

3.95 

2.35 

4.75 

25.27 

0.86 

0.15 


6.46 

10.46 

37.23 

21 1 .89 

4.40 

3.79 

0.61 

33.43 

2.20 

31.24 

174.05 

155.56 

1.00 

9.72 

6.34 

41.01 

4.51 

15.37 

2.99 

11.07 

2.79 

18.73 

3.29 

5.74 

0.21 

0.64 

3.08 

9.56 

13.86 

4.88 

0.75 

90.94 

67.05 

1.69 

12.23 

4.46 

7.26 

2.20 

1.26 

16.70 

21.25 

23.90 

16.55 

7.34 

614.64 

11.21 

8.08 

12.49 

4.61 

3.28 

33.94 

158.39 

16.02 

44.68 

16.39 

2.64 

0.00 

11.98 

49.20 

8.09 

3.62 

10.25 

145.69 

19.51 

3.74 

2.10 

4.63 

16.69 

1.32 

0.18 


11.19 

12.33 

42.67 

82.77 

1.92 

1.49 

0.43 

35.44 

2.72 

32.72 

4541 

174.03 

0.89 

11.18 

10.51 

49.16 

5.51 

17.52 

4.64 

12.07 

2.87 

18.99 

3.15 

6.97 

0.51 

0.23 

2.04 

3.78 

16.13 

3.49 

4.38 

100.26 

72.38 

1.89 

9.65 

4.42 

8.60 

2.69 

1.92 

16.34 

26.86 

27.88 

17.50 

10.38 

734.99 

11.69 

8.25 

14.51 

15.99 

5.03 

13.73 

134.65 

103.30 

40.53 

17.48 

0.00 

12.79 

9.99 

53.57 

9.57 

3.50 

10.01 

169.01 

26.83 

3.52 

2.10 

2.54 

26.24 

0.94 

0.18 


7.90 

11.69 

37.47 

142.10 

2.94 

2.47 

0.47 

34.44 

2.24 

32.20 

104.73 

160.64 

0.88 

10.62 

7,92 

43.03 

5.36 

15.76 

3.89 

10.82 

2.69 

20.23 

3.26 

6.40 

0.27 

0.45 

2.65 

5.76 

14.64 

3.76 

2.25 

92.31 

66.68 

1.73 

11.17 

4.68 

8.00 

2.07 

1.60 

16.09 

21.34 

25.64 

17.41 

8.22 

649.73 

12.46 

7.93 

12.75 

8.69 

4.54 

28.22 

137.37 

52.47 

46.13 

15.79 

1.51 

4.26 

10.62 

51  82 

8.66 

3.88 

9.42 

143.24 

22.13 

3.74 

2.18 

3.97 

22.73 

1.04 

0.17 
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Smoke  alarms  (owned  vacation) 

Other  household  appliances  (owned  home)  .... 

Other  household  appliances  (renter)  

Miscellaneous  household  equipment  and  parts 

Apparel  and  services 

Men  and  boys 

Men,  16  and  over 

Men's  suits  

Men's  sportcoats.  tailored  jackets 

Men's  coats  and  jackets 

Men's  underwear 

Men's  hosiery  

Men's  nightwear  

Men's  accessones 

Men's  sweaters  and  vests 

Men's  active  sportswear 

Men's  shirts 

Men's  pants  

Men's  shorts,  shorts  sets  .-. 

Men's  uniforms  

Men's  costumes  

Boys,  2  to  15 

Boys'  coats  and  jackets 

Boys'  sweaters  

Boys'  shirts  

Boys'  underwear 

toys'  nightwear  
oys'  hosiery  

Boys'  accessories 

Boys'  suits,  sportcoats,  vests 

Boys'  pants  

Boys'  shorts,  shorts  sets  

Boys'  uniforms,  active  sportswear  , 

Boys'  costumes  

Women  and  girls  

Women,  16  and  over 

Women's  coats  and  jackets  

Women's  dresses  

Women's  sportcoats,  tailored  jackets  

Women's  vests  and  sweaters  

Women's  shirts,  tops,  btouses  

Women's  skirts  

Women's  pants 

Women's  shorts,  shorts  sets 

Women's  active  sportswear  

Women's  sleepwear  

Women's  undergarments  

Women's  hosiery  

Women's  suits  

Women's  accessories  

Women's  uniforms 

Women's  costumes  

Girls,  2  to  15 

Girls'  coats  and  jackets 

Girls'  dresses,  suits  

Girls'  shirts,  blouses,  sweaters  

Girls'  skirts  and  pants 

Girls'  shorts,  shorts  sets 

Girls'  active  sportswear  

Giris'  underwear  and  sleepwear  

Girls'  hosiery 

Giris'  accessories  

Giris'  uniforms  

Giris'  costumes 

Children  under  2 

Infant  coat,  jacket,  snowsuit 

Infant  dresses,  outerwear 

Infant  underwear  

Infant  nightwear,  loungewear 

Infant  accessories  


Total  complete  reporting 


1994 


1995 


-- 


1 

28 

1688 

418 

320 

32 

13 

29 

12 

10 

2 

29 

14 

11 

79 

62 

15 

3 

2 

97 

6 

2 

21 

4 

2 

3 

7 

6 

21 

12 

7 

1 

653 

552 

49 

81 

4 

32 

96 

19 

58 

23 

24 

24 

24 

25 

37 

49 

0 

1 

101 

7 

13 

25 

16 

9 

6 

7 

5. 

4. 

2. 

2. 

83. 

2. 

22 

49. 

3. 

5. 


NA 
.69 
.36 
95 
.22 
74 
76 
42 
.87 
56 
.90 
30 
.73 
43 
.23 
96 
.19 
55 
91 
.35 
.34 
98 
61 
76 
.53 
57 
13 
.75 
.57 
10 
77 
.15 
.76 
.30 
73 
35 
54 
37 
15 
73 
49 
.13 
.46 
.01 
.30 
.72 
.46 
.02 
.27 
.54 
.42 
.73 
.38 
.23 
.99 
48 
.06 
.07 
.56 
49 
82 
55 
15 
98 
32 
69 
30 
15 
94 
23 


NA 

4.94 

1.10 

19.90 

1770.53 

437.23 

339.22 

33.44 

13.43 

31.87 

19.04 

14.66 

3.93 

32.09 

12.51 

10.37 

78.33 

65.60 

18.79 

4.01 

1.14 

98.01 

11.14 

1.94 

21.66 

5.52 

0.81 

4.69 

5.72 

3.30 

23.82 

12.16 

6.45 

0.81 

694.23 

591.01 

45.93 

93.51 

4.49 

31.47 

106.16 

22.83 

72.07 

25.21 

29.46 

22.66 

31.17 

21.93 

33.78 

46.86 

2.00 

1.48 

103.22 

6.84 

13.73 

20.64 

17.94 

9.98 

12.65 

7.67 

4.87 

4.61 

1.94 

2.35 

83.72 

3.30 

23.32 

48.46 

3.78 

4.86 


1997 


Average 


NA 

8.05 

1.61 

29.39 

1786.46 

422.86 

337.81 

34.72 

14.51 

32.90 

13.47 

10.13 

2.74 

32.41 

15.51 

11.60 

81.15 

68.67 

15.16 

2.13 

2.70 

85.05 

8.48 

2.87 

17.77 

3.22 

2.05 

2.99 

4.53 

3.04 

22.80 

8.92 

7.16 

1.22 

699.25 

591.18 

44.40 

86.35 

3.39 

40.33 

99.89 

20.99 

74.88 

22.75 

.    29.78 

24.69 

31.74 

24.03 

36.91 

46.34 

2.40 

2.30 

108.07 

6.87 

13.78 

25.29 

20.22 

9.5- 

7.ei 

6.85 
530 
5.78 
3.49 
3.31 

83  64 
3.19 

15.99 

48.36 
4.65 

11.46 


NA 

6.56 

1.36 

26.08 

1748.40 

426.28 

332.60 

33  53 

13.94 

31.44 

15.14 

11.70 

3.13 

31.31 

14.08 

11.31 

79.56 

65.61 

16.62 

3.16 

2.06 

9368 

8.74 

2.52 

20.32 

4.44 

1  66 

3.81 

5.94 

4.15 

22.80 

11.08 

7.12 

1.11 

682  40 

578.18 

46.62 

87.08 

4.01 

34.84 

100.85 

20.98 

68.47 

23.66 

27.85 

24.02 

29.12 

23.66 

35.99 

47.58 

1.61 

1.84 

104.22 

6.98 

13.83 

23.80 

18.07 

9.54 

8.94 

7.34 

5.33 

4.98 

2.53 

2.88 

83.56 

3.06 

20.54 

48.66 

4.12 

7.18 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


Total  complete  reporting 


1994 


1995 


1997 


Average 


Infant  hosiery 

Footwear 

Men's  footwear 

Boys'  footwear 

Women's  footwear 

Girls'  footwear  , 

Otfier  apparel  products  and  services  : 

Material  for  making  clothes  

Sewing  pattems  and  notions 

Watches 

Jewelry    

Shoe  repair  and  other  shoe  service 

Coin-operated  apparel  laundry  and  dry  cleaning 

Apparel  alteration  and  repair 

Clothing  rental  

Watch  and  jewelry  repair  

Apparel  laundry  and  dry  cleaning  not  coin  operated 

Clothing  storage  

Transportation 

Vehicle  purchases  (net  outlay) 

Cars  and  trucks,  new  

New  cars  

New  trucks 

Cars  and  trucks,  used  

Used  cars 

Used  trucks 

Other  vehicles  

New  motorcycles  

New  aircraft  „ 

Used  motorcycles 

Used  aircraft  

Gasoline  and  motor  oil  

Gasoline  

Diesel  fuel 

Gasoline  on  out-of-town  tnps  

Gasohol  

Motor  oil 

Motor  oil  on  out-of-town  trips  

Other  vehicle  expenses 

Vehicle  finance  charges  

Automobile  finance  charges 

Tnjck  finance  charges  

Motorcycle  and  plane  finance  charges  

Other  vehicle  finance  charges  

Maintenance  and  repairs 

Coolant,  additives,  brake,  transmission  fluids 

Tires — purchased,  replaced,  installed  

Parts,  equipment,  and  accessories  

Vehicle  audio  equipment,  excluding  labor  

Vehicle  products  

Misc.  auto  repair,  servicing  

Body  work  and  painting 

Clutch,  transmission  repair 

Drive  shaft  and  rear-end  repair 

Brake  work  

Repair  to  steering  or  front-end  

Repair  to  engine  cooling  system 

Motor  fune-up  

Lube,  oil  change,  and  oil  filters  

Front-end  alignment,  wheel  balance 

Front-end  alignment,  wheel  balance  and  rotation  ... 

Shock  absortier  replacement  

Brake  adjustment  , 

Gas  tank  repair,  replacement 

Repair  tires  and  other  repair  work  

Vehicle  air  conditioning  repair 

Exhaust  system  repair , 

Electncal  system  repair  

Motor  repair,  replacement  

Auto  repair  service  policy 


NA 

258.43 

84.05 

34.18 

113.26 

26.94 

274.00 

7.24 

2.57 

24.45 

108.96 

3.16 

37.33 

6.90 

3.75 

5.99 

73.18 

0.47 

6075.53 

270301 

1333.33 

727.70 

605.63 

1320.82 

866.68 

454.14 

48  85 

25.77 

NA 

23.09 

NA 

989.97 

877.48 

9.16 

90.64 

0.18 

11.60 

0.92 

1989.07 

238.49 

139.82 

86.72 

1.05 

10.90 

700.79 

6.32 

89.79 

111.43 

5.45 

5.28 

33.34 

36.88 

46.56 

5.94 

43.70 

18.42 

22.60 

42.86 

39.86 

NA 

9.78 

7.04 

3.89 

2.52 

27.94 

14.87 

20.56 

31.39 

69.19 

5.17 


NA 

287.27 

103.76 

28.94 

121.72 

32.85 

268.09 

5.46 

2.13 

20.37 

109.19 

2.88 

40.94 

5.90 

3.46 

5.41 

71.82 

0.52 

6123.07 

2677.81 

1188.62 

688.75 

499.87 

1456.39 

963.07 

493.32 

32.80 

17.64 

NA 

15.16 

NA 

1014.48 

904.95 

10.91 

86.11 

0.00 

11.64 

0.87 

2064.09 

267.24 

154.84 

99.05 

1.36 

11.98 

675.26 

5.79 

90.02 

64.20 

10.74 

3.89 

36.88 

32.55 

45.07 

6.61 

48.70 

20.05 

24.32 

43.84 

44.30 

NA 

11.19 

6.98 

3.18 

1.73 

34.28 

15.01 

20.98 

30.57 

68.10 

6.27 


NA 

325.60 

102.71 

30.90 

160.65 

31.34 

255.13 

4.55 

5.49 

30.26 

144.54 

2.47 

20.94 

6.41 

4.00 

5.54 

30.57 

0.35 

6669.29 

2856.48 

1310.11 

748.92 

561.19 

1499.72 

935.75 

563.97 

46.64 

26.57 

NA 

18.52 

1.55 

1110.22 

990.79 

10.97 

94.78 

0.00 

12.73 

0.96 

2312.48 

304.80 

166.22 

122.32 

1.64 

14.63 

719.82 

6.21 

91.83 

55.56 

2.59 

8.44 

62.12 

34.22 

44.96 

4.90 

59.86 

17.55 

20  86 

47.84 

56.59 

NA 

12.81 

5.46 

0.00 

1.50 

30.50 

19.49 

19.73 

30.71 

78.68 

7.41 


NA 

290.43 

96.84 

31.34 

131.88 

30.38 

265.74 

5.75 

3.40 

25.03 

120.90 

2.84 

33.07 

6.40 

3.74 

5.65 

58.52 

045 

6289  30 

2745.77 

1277.35 

721.79 

555.56 

142564 

921.83 

503.81 

42,76 

23.33 

NA 

18.92 

0.52 

1038.22 

924.41 

10.35 

90.51 

0.06 

11.99 

092 

2121.88 

270.18 

153.63 

102.70 

1.35 

12.50 

698.62 

6.11 

90.55 

77.06 

6.66 

6.16 

44.11 

34.55 

45.53 

5.82 

50.75 

18.67 

22.59 

44.85 

46.92 

NA 

800 

6.49 

2.36 

1.92 

30.91 

17.25 

20.42 

30.89 

71.99 

6.28 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*— Continued 


Vehicle  insurance  

Vehicle  rental,  leases,  licenses,  other  charges 

Leased  and  rented  vehicles  

Rented  vehicles ] 

Auto  rental  

Auto  rental,  out-of-town  trips 

Truck  rental 

Truck  rental,  out-of-town  trips  

Motorcycle  rental  

Aircraft  rental  

Motorcycle  rental,  out-of-town  trips  

Aircraft  rental,  out-of-town  trips 

Leased  vehicles 

Car  lease  payments  

Cash  downpayment  (car  lease)  

Termination  fee  (car  lease)  

Truck  lease  payments  

Cash  downpayment  (truck  lease)  

Termination  fee  (truck  lease)  

State  and  local  registration  

Driver's  license  

Vehicle  Inspection  

Parking  fees  

Parking  fees  (old)  

Parking  fees  in  home  city,  excluding  residence  

Parking  fees,  out-of-town  trips  

Tolls  

Tolls  on  out-of-town  trips 

Towing  charges  

Automobile  service  dubs  

Public  transportation  

Airline  fares  

Intercity  bus  fares 

Intracity  mass  transit  fares  

Local  trans,  on  out-of-town  trips  

Taxi  fares  on  trips  

Taxi  fares 

Intercity  train  fares 

Ship  fares  

School  bus 

Health  care  

Health  insurance  

Commercial  health  Insurance 

Blue  Cross,  Blue  Shield  

Health  maintenance  plans  (HMO's)  

Medicare  payments  

Commercial  medicare  supplements 

Medical  services  

Physician's  services  

Dental  services  

Eyecare  services  

Service  by  professionals  other  than  physician  

Lab  tests,  x-rays 

Hospital  room  

Hospital  service  other  than  room  

Medical  care  in  retirement  community  

Care  in  convalescent  or  nursing  home  

Repair  of  medical  equipment  

Other  medical  care  services  

Daigs 

Nonprescription  drugs  

Prescription  drugs  

Medical  supplies 

Eyeglasses  and  contact  lenses 

Hearing  aids  

Topicals  and  dressings   

Medicaf  equipment  for  general  use , 

Supportive  and  convalescent  medical  equipment  

Renia:  of  medicai  equipment  , 

Renta    -t  supportive,  convalescent  medical  equipment 


Total  complete  reporting 


1994 


698.00 

351.79 

196.83 

39.82 

6.03 

26.09 

1.68 

4.61 

NA 

0.16 

0.09 

1.16 

157.01 

104.24 

9.84 

0.44 

38.15 

4.30 

0.03 

82.74 

7.34 

8.78 

27.47 

NA 

24.17 

3.30 

10.47 

4.69 

5.37 

8.10 

393.48 

253.06 

11.57 

49.28 

10.19 

5.99 

8.23 

17.13 

36.91 

1.12 

1768.03 

818.43 

251.06 

159.34 

127.97 

157.72 

122.35 

567.28 

159.89 

194.50 

29.81 

32.95 

25.73 

44.70 

54.60 

NA 

13.21 

NA 

11.88 

294.24 

84.17 

210.08 

88.07 

54.20 

0.94 

24.55 

2.41 

3.82 

0.72 

1.43 


1995 


726.03 

395.56 

230.89 

38.99 

7.41 

26.90 

1.13 

3.35 

NA 

0.00 

0.12 

0.09 

191.89 

125.21 

12.91 

0.28 

51.07 

2.13 

0.29 

89.55 

7.34 

9.52 

27.86 

NA 

24.09 

3.77 

12.04 

4.76 

5.11 

8.49 

366.69 

234.86 

14.61 

49.60 

9.25 

5.43 

7.61 

19.01 

25.86 

0.47 

1746.75 

864.44 

234.49 

170.15 

150.70 

175.97 

133.13 

501.51 

140.03 

192.07 

29.82 

38.29 

22.15 

32.45 

28.76 

NA 

8.79 

NA 

9.16 

293.39 

86.92 

206.47 

87.41 

55.05 

0.00 

23.49 

2.90 

4.61 

0.34 

1.02 


1997 


779.47 

508.38 

325.60 

41.38 

7.28 

27.04 

220 

4.43 

NA 

0.12 

0.07 

0.24 

284.22 

157.26 

12.37 

1.88 

99.28 

12.66 

0.78 

102.43 

7.75 

9.42 

30.22 

NA 

26.27 

3.95 

14.49 

4.53 

5.24 

8.68 

390.11 

253.59 

11.46 

54.55 

12.23 

7.18 

9.81 

21.26 

18.98 

1.05 

1897.69 

899.75 

202.04 

196.27 

232.26 

166.85 

102.33 

543.63 

137.85 

209.60 

27.68 

40.94 

24.56 

33.78 

50.70 

NA 

12.24 

0.31 

5.98 

341.61 

117.91 

223.69 

112.71 

61.25 

12.21 

31.34 

2.67 

2.87 

0.44 

1.92 


Average 


734.50 

418.58 

251.11 

40.06 

6.91 

26  68 

1.67 

4.13 

NA 

0.08 

0.09 

0.50 

211.04 

128.90 

11.71 

0.87 

62.83 

6.36 

0.37 

91.57 

7.48 

9.24 

28.52 

NA 

24.84 

3.67 

12.33 

4.66 

5.24 

842 

383.43 

247.17 

12.55 

51.14 

10.56 

6.20 

8.55 

19.13 

27.25 

088 

180416 

860.87 

229.20 

175.25 

170.31 

166.85 

119.27 

537  47 

145.92 

198.72 

29.10 

37.39 

24.15 

36.98 

44.69 

NA 

11.41 

0.10 

9.01 

309.75 

96.33 

21341 

96.06 

56.83 

0.47 

26.46 

2.66 

3.77 

0.50 

1.46 
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Pre-published  Data  for  All  Consumer  Units  Nationwide*-  Contmueo 


Entertainment  

Fees  and  admissions  

Recreation  expenses,  out-of-town  trips  ; 

Social,  recreation,  civic  club  membership 

Fees  for  participant  sports  

Participant  sports,  out-of-town  trips  

Movie,  ttieater,  opera,  ballet  

Movie,  other  admissions,  out-of-town  trips  

Admission  to  sporting  events  

Admission  to  sports  events,  out-of-town  trips 

Fees  for  recreational  lessons  

Other  entertainment  services,  out-of-town  trips 

Television,  radios,  sound  equipment  

Televisions 

Community  antenna  or  cable  tv  

Black  and  white  tv  

Color  tv — console  

Color  tv — portable,  table  model  

VCR's  and  video  disc  players  

Video  cassettes,  tapes,  and  discs  

Video  game  hardware  and  software  

Repair  of  tv,  radio,  and  sound  equipment  

Rental  of  televisions  

Radios,  sound  equipment  

Radios  

Phonographs  , 

Tape  recorders  and  players  , 

Sound  components  and  component  systems , 

Miscellaneous  sound  equipment  

Sound  equipment  accessories  

Satellite  dishes  

Compact  disc,  tape,  record  and  video  mail  order  clubs 

Records,  CDs,  audio  tapes,  needles  

Rental  of  VCR,  radio,  and  sound  equipment 

Musical  Instruments  and  accessories  

Rental  and  repair  of  musical  Instruments  

Rental  of  video  cassettes,  tapes,  films,  and  discs 

Pets,  toys,  and  playground  equipment 

Pets 

Petfood  

Pet  purchase,  supplies,  medicine  

Pet  services 

Vet  services 

Toys,  games,  hobbies,  and  tricycles 

Playground  equipment  

Other  entertainment  supplies,  equipment,  and  services 

Unmotored  recreational  vehicles 

Boat  without  motor  and  boat  trailers  

Trailer  and  other  attachable  campers  

Motorized  recreational  vehicles 

Motorized  camper  coaches  and  other  vehicles  

Purchase  of  boat  with  motor  

Rental  of  recreational  vehicles  

Rental  noncamper  trailer  

Boat  and  trailer  rental,  out-of-town  trips  

Rental  of  campers,  etc.  on  out-of-town  trips  (oW)  

Rental  of  campers  on  out-of-town  trips 

Rental  of  other  vehicles  on  out-of-town  trips  

Rental  of  tx)at  

Rental  of  campers,  other  r.v.'s 

Outboard  motors  

Docking  and  landing  fees 

Sports,  recreation  and  exercise  equipment  

Athletic  gear,  game  tables,  and  exercise  equipment .... 

Bicycles  

Camping  equipment  

Hunting  and  fishing  equipment  

Winter  sports  equipment  

Water  and  miscellaneous  sport  equipment 

Rental  and  repair  of  misc  sports  equipment 


Total  complete  reporting 


1994 


1619.28 

451.13 

22.00 

87.17 

73.87 

27.40 

78.89 

37.79 

32.52 

12.59 

56.90 

22.00 

545.23 

376.08 

209.78 

2.23 

25.51 

54.63 

32.98 

22.55 

19.24 

8.79 

0.36 

169.15 

9.05 

NA 

5.86 

31.51 

1.51 

4.83 

NA 

13.11 

37.80 

0.35 

17.62 

2.06 

45.45 

305.98 

177.55 

82.75 

29.36 

16.52 

48.92 

125.48 

2.95 

316.93 

29.18 

5.16 

24.02 

81.72 

43.13 

38.58 

2.42 

0.13 

0.74 

NA 

0.39 

0.66 

0.10 

0.40 

2.05 

5.05 

115.10 

54.37 

14.10 

3.61 

20.58 

4.99 

15.51 

1.95 


1995 


1687.41 

447.26 

22.61 

80.62 

69.49 

27.94 

75.36 

42.78 

31.57 

14.26 

60.02 

22.61 

560.84 

376.88 

220.04 

2.51 

27.65 

47.71 

29.11 

25.44 

15.27 

7.99 

1.16 

183.96 

12.59 

NA 

12.77 

33.69 

0.64 

4.82 

NA 

13.35 

40.00 

0.28 

20.47 

1.86 

43.48 

348.78 

223.00 

86.92 

57.03 

20.41 

58.65 

123.52 

2.26 

330.53 

30.46 

3.63 

26.84 

77.55 

36.43 

41.12 

3.01 

0.14 

1.24 

NA 

0.36 

1.03 

0.01 

0.24 

0.44 

4.76 

115.57 

51.11 

13.23 

7.30 

17.87 

3.73 

20.52 

1.83 


1997 


Average 


1867.58 

490.22 

26.13 

78.75 

76.71 

30.43 

89.89 

44.47 

35.80 

14.82 

67.09 

26.13 

596.05 

411.26 

265.14 

0.75 

24.22 

41.13 

28.25 

23.81 

20.40 

7.31 

0.26 

184.79 

13.28 

NA 

7.72 

31.48 

0.77 

5.84 

2.98 

11.02 

41.96 

0.46 

24.88 

1.78 

42.63 

339.01 

207.71 

94.36 

40.02 

17.95 

55.38 

130.24 

1.06 

442.30 

44.74 

9.03 

35.71 

133.84 

34.01 

99.84 

3.86 

0.03 

2.77 

NA 

0.33 

0.54 

0.03 

0.15 

2.84 

8.96 

133.36 

61.04 

16.25 

8.56 

18.35 

5.48 

21.51 

2.18 


1724.76 

462.87 

23.58 

82.18 

73.36 

28.59 

81.38 

41.68 

33  30 

13.89 

61.34 

23.58 

567.37 

388.07 

231.65 

1.83 

25.79 

47.82 

30.11 

23.93 

18.30 

803 

0.59 

179.30 

11.64 

NA 

8.78 

32.23 

0.97 

5.16 

0.99 

12.49 

39.92 

0.36 

20.99 

1.90 

43.85 

331 .26 

202.75 

88.01 

42.14 

18.29 

54.32 

126.41 

209 

363.25 

34.79 

5.94 

28.86 

97.70 

37.86 

59.85 

3.10 

0.10 

1.58 

NA 

0.36 

0.74 

0.05 

0.26 

1.78 

6.26 

121.34 

55.51 

14.53 

6.49 

18.93 

4.73 

19.18 

1.99 
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Photographic  equipment  and  supplies 

Film  

Other  photographic  supplies  

Film  processing  „ 

Repair  and  rental  of  photographic  equipment  

Photographic  equipment  

Photographer  tees 

Fireworks  

Souvenirs 

Visual  goods 

Pinball.  electronic  video  games  

Personal  care  products  and  services 

Personal  care  products  

Hair  care  products  

Nonelectric  articles  for  the  hair  

Wigs  and  hairpieces  

Oral  hygiene  products,  articles  

Shaving  needs 

Cosmetics,  perfume,  bath  preparation 

Deodorants,  feminine  hygiene,  misc.  personal  care 

Electric  personal  care  appliances  

Personal  care  services  

Personal  care  service  for  females  

Personal  care  service  for  males  

Repair  of  personal  care  appliances  

Reading  

Newspapers 

Magazines 

Newsletters , 

Books  thnj  book  clut>s 

Books  not  thru  book  clubs  

Encyclopedia  and  other  sets  of  reference  txxiks  

Education  , 

College  tuition , 

Elementary  and  high  school  tuition  .., , 

Other  schools  tuition   , 

Other  school  expenses  including  rentals  , 

School  books,  supplies,  equipment  for  college  

School  tX)oks,  supplies,  etc.  for  elementary  and  high  school 

School  books,  supplies,  etc.  for  day  care,  nursery,  other  

School  supplies,  etc. — unspecified  

Tobacco  products  and  smoking  supplies , 

Cigarettes  

Other  tobacco  products  

Smoking  accessories  „ 

Miscellaneous  

Miscellaneous  fees,  pari-mutuel  losses  

Legal  fees  

Funeral  expenses  

Safe  deposit  box  rental  

Checking  accounts,  other  bank  service  charges  

Cemetery  lots,  vaults,  maintenance  fees  

Accounting  fees  

Miscellaneous  personal  services  

Finance  charges  excluding  mortgage  and  vehicle  

Occupational  expenses     

Expenses  for  other  properties 

Interest  paid,  home  equity  line  of  credit  (other  property) 

Credit  card  memberships  

Cash  contributions 

Cash  contributions  to  non-CU  memb.,  ind.  child  sup.,  etc.  ... 

Gifts  of  cash,  stocks  and  bonds  to  non-CU  members 

Contributions  to  cfiarfty  

Coninbutions  to  church  

Contributions  to  eOucafiona!  organizations  

Contributions  to  political  organizations  

Other  contnbutions     

Personal  insurance  ana  pensions  

Life  and  other  personal  insurance  

Life  endowment  annuity   other  personal  insurance  


Total  comptete  reporting 


1994 


74.17 

20.48 

0.31 

28.34 

0.33 

12.63 

12.09 

0.76 

0.49 

1.49 

4.50 

414.76 

235.24 

49.23 

7.26 

0.89 

25.52 

12.64 

106.82 

28.40 

4.46 

179.53 

89.46 

89.94 

0.12 

171.39 

70.94 

39.53 

0.15 

11.44 

47.99 

1.33 

469.39 

275.33 

65.45 

15.34 

19.50 

39.14 

9.71 

3.49 

41.43 

261.81 

238.23 

21.96 

1.62 

810.79 

50.63 

119.22 

91.97 

5.79 

27.69 

19.45 

44.90 

27.76 

228.84 

94.19 

94.77 

0.50 

5.08 

1066.81 

292.68 

228.78 

102.81 

404.30 

22.66 

8.33 

7.25 

3404.08 

413.43 

395.89 


1995 


87.03 

20.91 

0.40 

29.72 

0.30 

12.58 

23.10 

2.69 

0.18 

1.76 

7.07 

429.80 

229.70 

42.18 

4.70 

0.89 

23.92 

13.06 

112.96 

28.04 

3.94 

200.11 

107.59 

92.24 

0.28 

170.42 

71.14 

38.06 

0.27 

10.29 

48.98 

1.67 

477.94 

271.57 

76.52 

14.55 

17.94 

36.93 

8.71 

1.99 

49.73 

271.59 

244.94 

25.50 

1.15 

808.33 

53.69 

99.93 

86.77 

5.47 

27.35 

14.55 

41.35 

23.44 

244.92 

115.56 

90.93 

0.15 

4.23 

1034.59 

256.97 

198.88 

97.57 

428.54 

40.51 

3.69 

8.44 

3520.62 

382.39 

369.76 


1997 


94.84 

21.93 

1.29 

30.86 

0.56 

14.83 

25.37 

2.93 

0.91 

3.55 

12.48 

551.28 

262.83 

55.39 

7.59 

1.35 

29.26 

11.85 

120.23 

32.35 

4.80 

288.45 

190.41 

97.86 

0.18 

171.24 

69  98 

36.36 

0.00 

11.18 

52.79 

0.94 

547.80 

303.14 

87.97 

16.61 

28.77 

47.48 

12.88 

2.95 

48.00 

271.17 

237.35 

31.47 

2.35 

888.10 

54  63 

124.33 

69.79 

6.65 

25.65 

20.06 

50.62 

41.30 

272.33 

115.16 

102.70 

0.57 

4.32 

1084.76 

265.70 

246.98 

112.21 

426.74 

18.37 

7.27 

7.48 

3830.30 

386.53 

376.74 


Average 


85.35 

21.11 

0.67 

29.64 

0.40 

13.35 

2019 

213 

0.53 

2.27 

8.02 

465.28 

242.59 

48.93 

6.52 

1.04 

26.23 

12.52 

113.34 

29.60 

4.40 

222.70 

129.15 

93.35 

0.19 

171.02 

70.69 

37.98 

0.14 

10.97 

49.92 

1.31 

498.38 

283.35 

76.65 

15.50 

22.07 

41.18 

10.43 

2.81 

46.39 

268.19 

240.17 

26.31 

1.71 

835.74 

52.98 

114.49 

82.84 

5.97 

26.90 

18  02 

45  62 

30.83 

248.70 

108.30 

96.13 

0.41 

4.54 

1062.05 

271.78 

224.88 

104.20 

419.86 

27.18 

6.43 

7.72 

3585.00 

394.12 

360.80 
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Total  complete  reporting 


1994 


1995 


1997 


Average 


Other  nonhealth  insurance  

Pensions  and  Social  Security  

Deductions  for  government  retirement  .. 

Deductions  for  railroad  retirement 

Deductions  for  private  pensions 

Non-payroll  deposit  to  retirement  plans 
Deductions  for  Social  Security  


17.54 

2990.65 

84.07 

5.38 

324.08 

331.09 

2246.03 


12.63 

3138.23 

81.20 

6.53 

399.84 

352.23 

2298.44 


9.79 

3443.76 

99.84 

2.81 

416.13 

426.72 

2498.27 


13.32 

3190.88 

88.37 

4.91 

380.02 

370.01 

2347.58 


*Data  migtit  not  be  statistically  significant. 
Source:  Bureau  of  Latx)r  Statistics. 


Appendix  4 — CES  Category  and  Component  Expenditures 

Pre-published  Data  for  All  Consui^er  Units  Nationwide* 


Average  income  t)efore  taxes: 

1994  

1995  

1997  

Average  _ 

Goods  and  services: 

1994  

1995  

1997  

Average  

Food  at  home: 

1994  

1995  

1997  

Average  

Food  away  from  home: 

1994  

1995 

1997  

Average  

Alcohol: 

1994  

1995  

1997  

Average  

Domestic  Service: 

1994  

1995  , 

1997  

Average  

Fumishings  &  household  operations: 

1994  

1995  

1997  

Average  , 

Clothing; 

1994  „..., 

1995  

1997  

Average  

Recreation: 

1994  , 

1995  

1997  

Average  

Personal  Care: 

1994  

1995  

1997  

Average  

Tobacco: 

1994  

1995  


$10,000  to 
$14,999 


$12 
12 
12, 
12, 

6, 
7, 
7, 
7, 


340.00 
,420.00 
,411.00 
,390.33 

989.07 
340.81 
126.13 
152.00 


$15,000  to 
$19,999 


$20,000  to 
$29,999 


$30,000  to 
$39,999 


$17,229.00 
17,341.00 
17,393.00 
17,321.00 

8,346.77 
8,788.33 
9,182.97 
8,772.69 


2,219.92 

2,437.04 

2,205.73 

2.732.23 

2,155.29 

2,634.17 

2,193.65 

2,601.15 

822.30 

1,089.35 

866.36 

1,148.01 

850.96 

1,129.49 

846.54 

1,122.28 

135.15 

215.61 

194.58 

179.17 

127.94 

189.83 

152.56 

194.87 

85.17 

111.05 

111.01 

126.23 

135.46 

140.64 

110.55 

125.97 

1,128.53 

1,178.62 

1,109.71 

1,246.51 

1,142.56 

1,394.61 

1,126.93 

1,273.25 

790.15 

1,079.54 

923.98 

1,186.11 

771.06 

1,183.65 

828.4 

1,149.77 

828.97 

1,060.46 

988.13 

1,015.06 

924.79 

1,174.72 

913.96 

1,083.41 

256.43 

286.31 

272.68 

299.08 

329.05 

402.15 

286.05 

329.18 

222.20 

250.93 

198.73 

275.38 

$24,721.00 
24,603.00 
24,599.00 
24,641.00 

10,014.51 
10,287.78 
10,341.33 
10,214.54 

2,597.85 
2,611.14 
2,700.57 
2,636.52 

1,334.07 
1,454.82 
1,408.37 
1,399.09 

287.46 
218.69 
255.66 
253.94 

203.94 
166.25 
173.64 
181.28 

1,521.80 
1,649.53 
1 ,559.08 
1,576.80 

1,464.58 
1,469.03 
1,363.48 
1,432.36 

1,342.40 
1,357.80 
1,414.87 
1,371.69 

348.68 
362.99 
497.08 
402.92 

280.57 
309.00 


$34,402.00 
34,606.00 
34,583.00 
34,530.33 

12,274.85 
12,679.10 
12,694.83 
12,549.59 

2,833.99 
2,906.99 
3,061.75 
2,934.24 

1,820.82 
1,803.04 
1,826.26 
1,816.71 

347.42 
242.44 
319.14 
303.00 

235.13 
343.84 
179.50 
252.82 

1,938.32 
1,999.62 
2,066.86 
2,001.60 

1,672.99 
1,658.21 
1,772.40 
1.701.20 

1,741.22 
1,942.08 
1,672.88 
1,785.39 

454.00 
450.49 
593.70 
499.40 

340.50 
324.43 


$40,000  to 
$49,999 


$44,388.00 
44,408.00 
44,396.00 
44,397.33 

14,404.18 
14,447.22 
14.648.83 
14,500.08 

3,175.54 
3,358.72 
3,221.35 
3,251.87 

2,211.78 
2,139.09 
2,208.13 
2,186.33 

327.07 
378.37 
362.58 
356.01 

310.43 
349.86 
271.20 
310.50 

2,574.21 
2,229.32 
2,519.05 
2,440.86 

1,890.64 
2.075.29 
1,778.08 
1,914.67 

2,128.85 
2.113.61 
2.223.76 
2.155.41 

491.54 
541.39 
571.42 
534.78 

295.12 
274.74 


$50,000  and 
over 


$84,16224 
81 ,698.83 
83,479.01 
83,113.36 

21,193.80 
21,289.89 
21,839.22 
21.440.97 

3,797.84 
3,871.65 
3,947.54 
3.872.34 

3,383  08 
3.265.04 
3,334.44 
3,327.52 

495.08 
568.80 
562.22 
542.03 

489.65 
473.43 
557.40 
506.83 

4,075.65 
4,360.44 
4.160.24 
4,198.78 

3.188.54 
3,128.63 
3.041.32 
3.119.50 

3,451.76 
3,44593 
3,794.38 
3.564.02 

693.28 
685.06 
836.32 
738.22 

278.18 
297.88 
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1997  

Average  

Professional  Services; 

1994  

1995  

1997  

Average  

Housing: 

1994  

1995  

1997  ; 

Average  

Transportation; 

1994  

1995  

1997  

Average  

Private  transportation; 

1994  

1995  „ 

1997  

Average  

Air  fares  &  other  transportation  expenses; 

1994  

1995  

1997  

Average  

Miscellaneous; 

1994  

1995  

1997  

Average  

Education,  K-12,  Private: 

1994  

1995  

1997  

Average  

Health  care: 

1994  

1995  

1997  

Average  .'. 

Cash  contnbutlons: 

1994  

1995  

1997  

Average  

Personal  insurance; 

1994 

1995  

1997 

Average  

Consumer  units: 

1994  

1995  

1997  

Percentage  of  Owners  with  Mortgage: 

1994  

1995  

1997  

Percentage  of  Renters: 

1994  

1995  

1997  

Owners  with  Mortgages  as  Percentage  of  Renters  Plus 
Owners  with  Mortgages; 

1994 

1995  

1997  , 

Average  

Renters  as  Percentage  of  Renters  Plus  Owners  with 
Mortgages; 


$10,000  to 
$14,999 


248.16 
223.03 

500.25 
469.90 
440.86 
470.34 

5,231.62 
5.523.22 
5,600.14 
5,451.66 

2,757.80 
3,326.35 
3,145.83 
3,076.66 

2,560.05 
3,141.90 
2,996.28 
2,899.41 

197.75 
184.45 
149.55 
177.25 

2,574.86 
2,572.70 
2,586.22 
2,577.93 

7.13 
38.05 
13.92 
19.70 

1,484.32 
1,485.92 
1 ,562.88 
1,511.04 

396.39 

45291 
380.68 
409.99 

687.02 
595.82 
628.74 
637.19 

9,780 
8,725 
9.096 

14% 
14% 
14% 

49% 
49% 
47% 


22.22% 
22.22% 
22.95% 
22.46% 


$15,000  to 
$19,999 


$20,000  to 
$29,999 


$30,000  to 
$39,999 


$40,000  to 
$49,999 


271.68 
266.00 

637.86 
580.55 
662.03 
626.81 

5,948.47 
6,036.42 
6,512.21 
6,165.70 

4,313.27 
4,016.68 
4,234.05 
4,188.00 

4,021.24 
3,812.35 
4,017.36 
3,950.32 

292.03 
204.33 
216.69 
237.68 

3,285.99 
3,626.25 
3,756.39 
3,556.21 

47.92 

9.99 

32.62 

30.18 

1,666.38  i 
1,612.11  ! 
1 ,830.30 
1,702.93 

455.67 
804.69 
827.79 
696.05 

1,116.02 
1,199.46 
1,065.68 
1,127.05 

7,851 
7,724 
7,424 

17% 
24% 
20% 

47% 
43% 
43% 


26.56% 
35.82% 
31.75% 
31.38% 


263.44 
284.34 

633.16 
688.53 
705.14 
675.61 

6,764.14 
6,602.85 
7,049.74 
6,805.58 

5,598.36 
5,281.03 
5,248.86 
5,376.08 

5,343.02 
5,051.61 
4,992.24 
5,128.96 

255.34 
229.42 
256.62 
247.13 

4.378.03 
4,410.77 
4,956.00 
4,581.60 

41.54 

45.96 

113.72 

67.07 

1,578.60 
1 ,724.73 
1,917.78 
1,740.37 

771.77 
730.13 
998.84 
833.58 

1,986.12 
1 ,909  95 
1,925.66 
1,940.58 

13,975 
12,643 
12,415 

31% 
31% 
26% 

42% 
39% 
42% 


42.47% 
44.29% 
38.24% 
41.67% 


320.89 
328.61 

890.46 

1,007.96 

881.45 

926.62 

7,878.29 
8.126.79 
8,407.00 
8,137.36 

6,010.98 
6,411.15 
7,139.14 
6,520.42 

5,696.30 
6,087.00 
6.851.42 
6,211.57 

314.68 
324.15 
287.72 
308.85 

6.077.48 
5,771.32 
5,797.64 
5,882  15 

58.93 
39.93 
60.22 
53.03 

1,761.97 
1,666.17 
1.819.54 
1,749.23 

1,049.71 
816.26 
841.16 
902.38 

3,206.87 
3,248.96 
3,076.72 
3,177.52 

10,922 
10,648 
10,392 

44% 
42% 
40% 

34% 
35% 
38% 


56.41% 
54.55% 
51.28% 
54.08% 


53% 
52% 
51% 

25% 
26% 
28% 


67.95% 
66.67% 
64.56% 
66.39% 


$50,000  and 
over 


286.42 
285.43 

999.00 

986.83 

1 ,206.84 

1,064.22 

9,000.79  ' 
9,423.94  , 
10,626.32 
9,683.68 

8886.15 
7,505.49 
8,443  90 
8,278.51 

8,493.93 
7,181.50 
8,086.29 
7,920.57 

392.22 
323  99 
357.61 
357.94 

7,606.33 
7,520.24 
7,733.97 
7,620.18 

79.83 

75.34 

115.60 

90.26 

2.007.63 
1 ,959.98 
2.052  42 
2,006  68 

1,005.01 
1.046.00 
1.176.10 
1.075  70 

4,513.86 
4,438.92 
4,389.85 
4,447.54 

8.280 
8,191 
7,949  I 


I 


287.99 
288.02 

1.340.74 
1,193.04 
1,317.38 
1 ,283.72 

12,785.95 
13,031.92 
13.497.32 
13.105.07 

10,415.29 
10,725.91 
10,957.66 
10,699.62 

9,583.58 

9,948.58 

10,183.37 

9,905.18 

831.71 
777.33 
774.29 
794.44 

13.486.24 
13,325  24 
13,397.80 
13.403.09 

216.02 
252  12 
222.99 
230.38 

2.447.22 
2,329  26 
2.434.81 
2,403.77 

2,428.04. 

2,171.79 
1 .934.48 
2,178,10 

8,394.96 
8,572.07 
8,805.52 
8,590  85 

20,609 
20,952 
24,635 

68% 
70% 
68% 

15% 
13% 
15% 


81.93% 
83.78% 
81 .57% 
82.43% 
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$10,000  to 
$14,999 


$15,000  to 
$19,999 


$20,000  to 
$29,999 


$30,000  to 
$39,999 


$40,000  to 
$49,999 


$50,000  and 
over 


1994 

1995  

1997  

Average  

'Data  may  not  be  statistically  significant. 


77.78% 
77.78% 
77.05% 
77.54% 


73.44% 
64.18% 
68.25% 
68.62% 


57.53% 
55.71% 
61.76% 
58.33% 


43.59% 
45.45% 
48.72% 
45.92% 


32.05% 
33.33% 
35.44% 
33.61% 


18.07% 
16.22% 
18.43% 
17.57% 


•, PfK-ndix  5 — Iti  ti!  i)»  scriptions 

Accounting  services — Hourly  rate  for 
individual  tax  work  (not  business).  Obtain 
rate  for  preparing  Federal  1040  and  Schedule 
A  tax  forms  with  typical  itemized 
deductions,  ftice  sepeuately  and  note  in 
comments  the  charge  for  preparing 
equivalent  State  or  local  tax  forms. 

Apples,  fresh — Price  per  lb  of  apples,  loose 
(not  in  bag).  If  only  bagged  apples  are 
available,  report  the  weight  of  the  bag.  Use: 
Red  delicious.  Golden  delicious. 

Area  rug — Catalog  Item.  8x11  braided  rug, 
100%  wool  or  wool  blend.  Include  shipping 
and  handling.  Use:  JC  Penney. 

ATV — All  terrain  sports  vehicle  with  4- 
wheel  drive  and  a  250  to  300  CC 
(approximate  size)  engine.  Do  not  price 
industrial  ATVs  (similar  to  sports  model  but 
heavier  duty)  or  Arctic  Cat  models.  Use: 
Honda  TRX399FW,  Suzuki  250LT4WDT, 
Polaris  W968040. 

Automobile  finance — Interest  rate  for  a  4- 
year  loan  based  on  a  down  payment  of  20 
percent.  Assume  the  loan  applicant  is  a 
current  bank  customer  who  will  make 
payments  by  cash/check  and  not  by 
automatic  deduction  from  the  account. 

Baby  food — 4  oz  jar  strained  vegetables  or 
frniit.  Use:  Gerber  Second  Foods,  Heinz. 

Babysitter — Use  minimum  hourly  wage 
appropriate  to  area. 

Bacon,  sliced — 16  oz  (1  lb)  package  USDA 
grade,  regular  sliced  bacon.  Do  not  price 
Canadian  bacon,  extra  thick  sliced,  or  extra 
lean.  Use:  Oscar  Mayer,  Hormel.  Armour. 

Baking  dish — 8"  square  glass  baking  dish 
(any  color),  no  cover  or  lid.  Use:  Pyrex. 
Anchor  Hocking. 

Bananas,  fresh — 1  lb  of  bananas.  If  sold  by 
bunch,  report  price  and  weight  of  bunch. 
Use:  Available  Variety. 

Basic  cable  service — Rate  for  one  month  of 
lowest  level  of  service  for  cable  TV.  Report 
the  number  of  channels  offered.  If  service 
provides  12  or  fewer  channels,  price  the  next 
level  of  service.  Do  not  include  hookup 
charges  or  premium  (e.g.,  movie)  channels. 
Convert  monthly  cost  to  price  per  charmel, 
per  month. 

Bath  /owe/— Catalog  Item.  27  x  50"  bath 
towel  made  of  100%  cotton.  Include  shipping 
and  handling.  Use:  JC  Penney  Fieldcrest 
Royal  Velvet. 

Bathroom  caulking — 5.5  oz  plastic  tube 
(not  caulking  gun  type)  of  latex  white 
bathroom  caulking.  Use:  DAP  Kwik  Seal,  Red 
Devil. 

Bed  sheet  set — Catalog  Item.  One  flat 
queen-size  no  iron  cotton/polyester  percale 
sheet  (200  thread  count).  Include  shipping 
and  handling.  Use:  JC  Penney  Home 
Collection. 


Bedroom  set — Catalog  Item.  Five-piece  oak 
bedroom  set;  vertical  mirror,  triple  dresser, 
five-drawer  chest,  nightstand,  full/queen 
headboard.  Include  shipping  and  handling. 
Use:  JC  Penney. 

Beer  at  home — Six-pack  of  12  oz  cans 
(Puerto  Rico — 10  oz  cans).  Do  not  price 
refrigerated  beer  unless  that  is  the  only  type 
available.  Use:  Budweiser. 

Beer  away — One  glass  of  Budweiser/Miller 
Lite  beer.  Use:  Same  restaurant  where  dinner 
price  is  obtained. 

Board  game — Do  not  price  deluxe  edition. 
Use:  Monopoly,  Sorry,  Scrabble. 

Book — Store  price  (not  publisher's  price 
unless  that  is  the  store  price)  for  top  selling 
paperback.  Use:  Special  Delivery,  Cold 
Mountain,  Devine. 

Bottled  wafer— One  gallon  (128  fl  oz) 
bottled  spring  water.  Do  not  price  sparkling 
or  distilled  water.  Use:  Store  brand. 

Bowling — One  game  of  open  (or  non- 
league)  10-pin  bowling  on  Saturday  night. 
Exclude  shoe  rental.  If  priced  by  the  hour, 
report  the  estimated  number  of  games  per 
hour.  Do  not  price  duck-pin  bowling. 

Boy's  jeans — Regular  fit  (size  9-14), 
inexpensive  jeans.  Do  not  price  bleached, 
stone-washed,  or  designer  jeans.  Use: 
Wrangler,  Rustlers. 

Boy's  polo  shirt — Knit  polo  shirt  with 
collar,  solid  color,  preferably  without 
embroidered  emblem.  Size  7-14.  Price 
department  store  brand  not  Izod,  Polo  or 
equivalents.  Use:  JC  Penney,  Sears. 

Boy's  t-shirt — Screen-printed  t-shirt 
commonly  worn  by  boys  ages  8  thru  10  (size 
7-14).  Pullover  with  crew  neck,  short  sleeves 
and  polyester/cotton  blend.  Use:  Ocean 
Pacific,  Team  Shirts  (NFL),  Miller. 

Bread,  white — 16  oz  loaf  of  sliced  white 
bread.  Do  not  price  store  brand.  Use:  Wonder, 
Sunbeam. 

Breakfast — One  breakfast  consisting  of  2 
strips  of  bacon  or  2  sausages,  2  eggs,  toast, 
and  coffee  or  juice.  Report  percentages  added 
for  tax.  Use:  Denny's,  Holiday  Inn  type,  IHOP 
type. 

Broker  rental  /ow— Monthly  rent  for  three 
room,  one  bedroom,  one  bath  apartments 
(average  size  roughly  600  sq  ft.).  Obtain  three 
price  estimates  of  the  prevailing  range  of 
rental  rates  in  area  (low,  median  &  high).  To 
the  extent  practical,  obtain  square  footage, 
age  of  the  unit,  total  room  count,  whether 
utilities  are  included,  and  special  amenities. 

Broker  rental  mid — Monthly  rent  for  four 
room,  two  bedroom,  one  bath  apartments 
(average  size  roughly  900  sq  ft.).  Obtain  three 
price  estimates  of  the  prevailing  range  of 
rental  rates  in  area  (low,  median  &  high).  To 
the  extent  practical,  obtain  square  footage, 
age  of  the  unit,  total  room  count,  whether 
utilities  are  included,  and  special  amenities. 


Broker  rental  upr — Monthly  rent  for  four 
room,  two  bedroom,  two  bath  townhouse  or 
detached  house  (average  size  roughly  1100  sq 
ft.).  Obtain  three  price  estimates  of  the 
prevailing  range  of  rental  rates  in  area  (low, 
median  &  high).  To  the  extent  practical, 
obtain  square  footage,  age  of  the  unit,  total 
room  count,  whether  utilities  are  included, 
and  special  amenities. 

Camera  film — 35  millimeter,  24  exposure, 
100  ASA  Kodak  camera  film  in  single  pack. 
Use:  Kodak,  Fuji. 

Candy  bar — One  regular  size  candy  bar. 
Weight  could  range  from  1.55  oz  to  2.13  oz. 
Do  not  price  king-size  or  multi-pack  candy 
bars.  Use:  Snickers,  Hersheys,  Mars. 

Canned  soup — One  can  Campbell's  soup, 
regular  size  (approximately  10  oz).  Do  not 
price  hearty,  reduced  fat  or  salt  free  varieties. 
Use:  Campbell's  Vegetable.  Campbell's 
Chicken  Noodle. 

Celery,  fresh — Price  per  pound  for  celery. 
Do  not  price  celery  hearts  or  Pascal  type 
celery.  If  celery  is  sold  only  by  the  bunch, 
report  the  price  and  the  weight  of  an  average 
bunch.  Find  equivalent  size  bunches  at  each 
store.  Use:  Available  Brand. 

Cereal — 20  oz  box  of  cereal.  Do  not  price 
significantly  larger  or  smaller  size.  Use:  Post 
Raisin  Bran,  Kellogg's  Raisin  Bran. 

Charge  card  annl  fee — Annual  fee  on  major 
charge  card  through  local  bank.  Note: 
Finance  charges  are  reported  as  Charge  Card 
Finance  (see  item  description  immediately 
below).  Both  charges  must  be  obtained  for  the 
same  card.  Use:  Mastercard,  Visa. 

Charge  card  finance — Finance  charges  on  a 
major  charge  card  through  a  local  bank. 
Record  Annual  Percentage  Rate.  Report  the 
financial  charge  on  the  first  month's  balance 
of  $1500.  Do  not  include  principal  payments. 
Note:  Annual  fees  are  reported  as  a  Charge 
Card  Aimual  Fee  (see  item  description 
immediately  above).  Both  charges  must  be  for 
the  same  card.  Do  not  price  special 
introductory  rates.  Use:  Mastercard,  Visa. 

Cheddar  cheese — 10  oz  package  cheese. 
Price  mild  cheddar  if  available.  Use:  Kraft, 
Cracker  Barrel,  Tillamook. 

Chevy  AFT  change — Automatic 
transmission  fluid  change  for  a  1-year-old 
Chevrolet  Blazer,  similar  to  current  year 
model.  Include  parts  and  labor  for  the 
following:  Drain  and  replace  transmission 
fluid  and  test  vehicle.  Include  filter  and  pan 
gasket  replacement. 

Chevy  byazer— Chevrolet  Blazer,  current 
year  model,  T-Series,  2-door,  4-wheel  drive, 
4.3  liter,  6  cylinder.  Use:  Chevrolet  Blazer 
TlO. 

Chevy  coolant  serv — Flush  and  fill  engine 
coolant  in  a  1-year-old  Chevrolet  Blazer, 
similar  to  current  year  model.  Include  parts 
and  labor  for  the  following:  Remove  old 
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0,000  and 
over 

18.07% 
16.22% 
18.43% 
17.57% 

coolant,  flush  contaminants,  and  replace 
with  new  coolant. 

Chevy  CVJ  boots — Replacement  cost  of  the 
inner  and  outer  CVJ  (constant  velocity  joint) 
boots  on  both  front  wheels  for  a  3-year  old 
Chevrolet  Blazer,  T-Series,  2-Door,  4-wheel 
drive,  4.3  liter.  6  cylinder. 

Chevy  license/reg — Title  fee,  lien  fee, 
passenger  vehicle  registration  fees,  plate  fees, 
administration/clerical/other  fees,  and  any 
local  added  fees  for  a  current  year  Chevrolet 
Blazer,  T-Series,  2-door,  4-wheel  drive,  4.3 
liter,  6  cylinder. 

Chevy  min  insurance— DC  AND  VI  ONLY. 
Assume  that  vehicles  are  used  in  commuting 
15  miles  one-way  per  day,  15,000  miles  per 
year,  and  that  the  driver  is  a  35-year-old 
married  male  with  no  accidents  or  violations 
in  the  last  5  years.  Include  related  fees  and 
taxes.  Include  applicable  safety  feature 
discounts.  COVERAGES  (BI  minimum  avail., 
PD  minimum,  Med  minimum  or  PIP 
minimum,  and  UM  minimum.  Com  250 
deductible.  Col  500  ded.  If  these  deductibles 
are  not  avail.,  price  the  policy  with  the 
closest  coverage. 

Chevy  misc  taxes — Annual  miscellaneous 
tax  (e.g.,  personal  property  tax,  use  tax,  etc] 
for  a  current  year  model  ChevTolet  Blazer,  T- 
Series,  2-door,  4-wheel  drive,  4.3  liter,  6 
cylinder.  Report  how  rate  is  determined  and 
formula  for  new  vehicle  purchase  and  for 
subsequent  years  (2  to  5).  Explain  billing. 

Cheiy  muffler — Complete  muffler  system 
for  a  4-year-old  Chevrolet  Blazer,  T-Series.  2- 
door,  4-wheel  drive,  4.3  liter,  6  cylinder. 
Include  parts  and  labor  for  the  following: 
Install  all  parts  after  the  catalytic  converter. 
These  parts  include  mid  pipes,  clamps, 
muffler,  and  tail  pipes. 

Chevy  oil  change — Oil  change  for  a  1 -year- 
old  Chevrolet  Blazer,  T-Series.  2-door,  4- 
wheel  drive,  4.3  liter,  6  cylinder.  Include 
parts  and  labor  for  the  following:  Drain  old 
oil,  replace  oil  filter  and  refill  with 
appropriate  number  of  qts  of  10W30  SG  grade 
oil.  If  SG  grade  not  available,  price  SF  grade 
oil. 

Chevy  reg  insurance — Assume  that 
vehicles  are  used  in  commuting  15  miles 
one-way  per  day.  15,000  miles  per  year  and 
that  the  driver  is  a  35-year-old  married  male 
with  no  accidents  or  violations  in  the  last  5 
\  ears.  Include  related  expense  fees  and  taxes. 
Include  applicable  safety  feature  discounts. 
COVERAGES  (BI  100/300.000  PD  25,000  Med 
15,000  or  PIP  50,000  UM  100/300,000.  Com 
100  deductible.  Col  250  deductible.).  If  these 
deductibles  are  not  available,  price  the  policy 
with  the  closest  coverage. 

Chevy  regular  tires — Black  side  wall  tires 
size  P205/75R15  for  Chevrolet  Blazer.  Use: 
Goodyear  Wrangler  AT,  Michelin  XCHF,  BE 
Goodrich  Radial  TA. 

Chevy  snow  tire — Studded  snow  tire  size 
P205/75R15  for  the  Chevy  Blazer.  Use: 
Goodyear  Ultra  Grip,  Michelin  XM+S  ALPIN, 
BF  Goodrich  Trailmaker  Plus. 

Chevy  tire  change — Remove  street  tire  and 
mount  snow  tire.  Model  adjusts  for  4  tires. 

Chevy  tune-up — Basic  tune-up  for  a  1 -year- 
old  Chevrolet  Blazer.  Include  replacing  spark 
plugs  (do  not  price  platinum),  check 
distributor  cap,  and  rotor.  Check  and  adjust 
ignition  timing,  adjust  idle,  inspect  air 
cleaner.  Do  not  include  cost  to  replace  PVC 


valve,  fuel  filter  or  air  filter.  Sales  tax  should 
not  be  included  in  price. 

Chevy  4-yr  value — Retail  value  of  a  4-year- 
old  Chevrolet  Blazer. 

Chevy  windshield  rpl — Windshield 
replacement  on  1 -year-old  Chevy  Blazer.  Ask 
outlet  about  the  frequency  of  windshield 
replacement  and  record  in  comments.  Price 
at  specialty  shop  or,  if  not  available,  at  car 
dealer. 

Chicken,  whole — ^Price  per  pound  of  USDA 
grade  fresh  whole  fryer  chicken.  Price  store 
brand  if  available,  otherwise  record  brand. 
Do  not  price  family-pack,  value-pack,  super- 
saver  pack  or  equivalent;  frozen  chicken  or 
roasters.  Use:  Whole  fryer. 

China — Corelle  Abundance  pattern 
tableware  set  consisting  of  20  pieces:  4 
dinner  plates,  4  luncheon  plates,  4  bowls,  4 
cups,  and  4  saucers.  The  pattern  is  beige  with 
a  fruit  and  flower  motif.  Use:  Corelle 
Impressions,  New  Corelle. 

Cigarettes  king  size — One  soft  pack  of  filter 
kings.  Do  not  price  generic  brand.  Use: 
Winston,  Marlboro,  Salem. 

Coffee,  ground — 13  oz  can  ground  coffee. 
Do  not  price  decaffeinated  or  special  roasts. 
Use:  Folger's,  Maxwell  House,  Hills  Bros. 

Coin  laundry — One  regular-size  load  of 
laundry  using  top  loading  commercial 
washing  machine.  Do  not  include  cost  of 
drying. 

Color  television — 20"  table  model  color  TV 
with  a  remote,  auto  channel  search,  closed 
captions,  sleep  timer,  on-screen  channel/lime 
and  menus,  channel  flashback,  and  181 
channel  tuning.  Use:  Sony  KV20S40,  JVC 
AV20820.  Panasonic  CT20G23,  or  brand 
equivalents. 

Compact  disc — Current  best-selling  CD.  Do 
not  price  double  CDs.  Use:  Armageddon 
Soundtrack,  Backstreet  Boys.  Come  On  Over. 

Compact  disc  player — 5-disc  CD  player 
with  rotary  changer  system.  10  key  access,  32 
track  programming,  8  times  over  sampling, 
and  a  remote.  Use:  Sony  CDP-CE315,  JVC 
XLF254BK,  Technics  S'L-PD888. 

Contact  lenses — 1-year  supply  of  soft  2- 
week  replacement  contact  lenses.  Use: 
Medalists,  Sequence,  AcuVue. 

Cookies — 18  or  20  oz  package.  Use: 
Nabisco  Oreo  Cookies,  Keebler  Chips  Deluxe, 
Nabisco  Chips  Ahoy. 

Cooking  oil — 48  fl  oz  bottle.  Use:  Crisco, 
Wesson. 

Day-care — One  month  of  day-care  for  a  3- 
year-old  child  (5  days  a  week,  about  10  hours 
per  day).  If  monthly  rate  is  not  available:  (1) 
Obtain  weekly  rate  and  record  in  the 
comment  section  (2)  multiply  weekly  rate  by 
4.33  to  obtain  monthly  rate.  Price  at  day  care 
center  in  a  Federal  building  (but  not  on  a 
military  base)  if  available. 

Dentist  clean/check — Rate  for  x-rays,  exam 
and  prophylaxis  (light  scaling  and  polishing) 
or  cleaning  of  teeth  without  special  treatment 
of  gums  or  teeth.  Do  not  price  initial  visit.  Do 
not  price  specialist  or  oral  surgeon. 

Dining  table — Catalog  Item.  Pedestal  oak 
veneer  tabletop  with  4  standard  spindled 
hardwood  chairs.  Include  shipping  and 
handling.  Use:  JC  Penney. 

Dinner — One  dinner  consisting  of  a  New 
York  strip  steak,  small  side  dish  (e.g.,  rice  or 
potato),  side  salad  or  salad  bar,  and  coffee. 
Meal  should  not  include  dessert.  Use: 
Denny's  type.  TGIF  type.  Chart  House  type. 


Disposable  diaper — 34  count  package  of 
Stage  2  disposable  diapers  (child  12-18  lbs). 
Do  not  price  jumbo,  overnight,  or  larger  size 
diapers.  Use:  Pampers,  Huggies. 

Doctor  office  visit — Typical  fee  for  an  office 
visit  with  patient's  regular  physician  when 
medical  advice  or  simple  treatment  is 
needed.  Do  not  include  the  charge  for  a 
regular  physical  examination,  injections, 
medication  or  lab  tests  (routine  brief  visit). 
Price  general  practitioner,  not  specialist. 

Drill,  cord-type — %'  reversible,  variable 
speed,  3  amp  (1200  rpm.  max  )  electric  drill 
with  6'  cord.  Price  a  typical  homeowner's 
drill.  Do  not^jrice  Dewalt,  Milwaukee,  or 
similar  brands  used  by  professionals.  Use: 
Black  &  Decker  7152,  Makita  6406,  Skil  6340. 

Drill,  cordless — Vg'  reversible,  variable 
speed,  7  to  9  volt,  cordless  electric  drill  with 
3-hour  recharge.  Price  a  typical  homeowner's 
drill.  Do  not  price  Makita.  Dewalt, 
Milwaukee,  or  similar  brands  used  by 
professionals.  Use:  Skil  2380  and  2375. 

Dry  clean  man's  suit — 2-piece  man's  suit  of 
typical  fabric.  Do  not  price  for  silk,  suede  or 
other  unusual  materials. 

Education,  K-12  priv — ^Tuition  rate,  books 
and  uniforms  (if  required)  for  K-12  education 
at  a  private  school. 

Eggs,  large — One  dozen.  Do  not  price 
brown  eggs.  Use:  Local  brand.  Regional 
brand,  non-local  brand. 

Electric  bill — Average  monthly  cost 
including  any  additional  charges.  Record  the 
average  monthly  consumption  in  KWH,  cost 
for  first  xxx  KWH.  and  cost  over  xxx  KWH. 
If  monthly  amounts  vary  based  on  time  of 
year,  obtain  data  on  annual  basis.  In  Alaska 
(except  Juneau)  assume  oil  or  gas  for  heating. 
In  all  other  areas,  assume  all  electric  homes. 

Electrical  outlet — 2-plug  15-amp  (duplex) 
grounded  electrical  outlet.  Note:  "This  is  a 
standard  wall  outlet  or  plug  commonly  found 
in  homes.  Price  single  blister  pack  or 
cardboard  mounted  package,  and  a  loose 
electric  outlet  or  20  amp  outlet.  Use:  GE, 
Levitron,  Eagle. 

Electrical  work — Labor  cost  per  hour  to  add 
circuit  breaker  for  dishwasher.  Description: 
Cut  V4"  hole  in  wooden  floor  for  cable  and 
connect  dishwasher  directly  to  power  box 
(power  box  is  easy  to  reach).  Obtain 
estimated  lime  for  job  and  travel.  Exclude 
cost  of  materials.  Ask  whether  outlet  is  a 
licensed  contractor. 

Fast  food — Hamburger  meal  consisting  of 
Big  Mac,  medium  french  fries,  and  medium 
soft  drink.  Pizza  meal  consisting  of  personal 
size  cheese  pizza  (or  one  slice  of  cheese 
pizza)  and  small  soft  drink.  Do  not  include 
salad.  Report  percentages  added  for  tax.  Use: 
McDonald's  type  and  Pizza  Hut  type. 

Film  developing — Cost  to  process  and  print 
35  millimeter,  24  exposure.  100  ASA  color. 
Regular  size  (3  x  5)  single  prints  only.  Price 
at  local  lab  with  2-3  day  service.  Do  not  price 
Kodak  or  mail  order  service. 

Fire  extinguisher — Fire  extinguisher  with  a 
UL  rating  of  10  BC,  2.5  pound  size.  Do  not 
price  an  ABC  type  extinguisher.  Use:  Kidde, 
First  Alert. 

Fish  filet,  frozen — Price  per  pound  of 
frozen  ocean  whitefish  filet.  Do  not  price 
breaded  filets.  Do  not  price  family-pack, 
value-pack,  super-saver  pack  or  equivalent. 
Use:  Cod,  Haddock,  Snapper. 
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Fish,  fresh — Price  per  pound  of  salmon 
steak.  Do  not  price  previously  frozen  (PF)  or 
specially  prepared  skinless  or  boneless 
varieties.  Do  not  price  family-pack,  value- 
pack,  super-save  pack,  or  equivalent.  Use: 
Salmon  steak. 

Ford  ATF change — Automatic  transmission 
fluid  change  in  a  1-year-old  Ford.  Include 
parts  and  labor  for  the  following.  Drain  and 
replace  transmission  fluid  and  test  vehicle. 
Include  filter  and  pan  gasket  replacement. 

Ford  coolant  serv — Flush  and  fill  engine 
coolant  in  a  1-year-old  Ford  Taurus  similar 
to  current  yeeir  model.  Include  parts  and 
labor  for  the  following:  Remove  old  coolamt, 
flush  contaminants,  and  replace  with  new 
coolant. 

Ford  CVJ  boots — Replacement  cost  of  the 
inner  and  outer  CVJ  Boots  (constant  velocity 
joint)  on  both  front  wheels  for  a  3-year-old 
Ford  Taurus  GL  4-door  sedan,  3.0  liter,  6 
cylinder. 

Ford  license/reg — ^Title  fee,  lien  fee, 
passenger  vehicle  registration  fees,  plate  fees, 
administration/clerical/other  fees  and  any 
local  added  fees  for  a  current  year  Ford 
Taurus  GL  4-door  sedan,  3.0  liter,  6  cylinder. 

Ford  min  insurance— DC  AND  VI  ONLY. 
Assume  that  vehicles  are  used  in  commuting 
15  miles  one-way  per  day.  15,000  miles  per 
year  and  that  the  driver  is  a  35-year-old 
married  male  with  no  accidents  or  violations 
Ln  the  last  5  years.  Include  related  fees  and 
taxes.  Include  applicable  safety  feature 
discounts.  COVERAGES  (BI  minimum  avail., 
PD  minimum,  Med  minimum  or  PIP 
minimum,  and  UM  minimum.  Com  250 
deductible.  Col  500  deductible.)  If  these 
deductibles  are  not  available,  price  the  policy 
with  the  closest  coverage. 

Ford  misc  taxes — Annual  miscellaneous 
tax  (e.g.,  personal  property  tax,  use  tax,  etc) 
for  a  current  year  model  Ford  Taurus.  Report 
how  rate  is  determined,  give  formula  for  new 
vehicle  purchase  and  for  subsequent  years  (2 
to  5).  Explain  billing. 

Ford  mu^er— Complete  muffler  system  for 
a  4-year-old  Ford  Taurus.  Include  parts  and 
labor  for  the  following:  Install  all  parts  after 
the  catalytic  converter.  These  parts  include 
mid  pipes,  clamps,  muffler,  and  tail  pipes. 

Ford  oil  change — Oil  change  for  a  1 -year- 
old  Ford  Taurus.  Include  parts  and  labor  for 
the  following:  Drain  old  oil,  replace  oil  filter 
and  refill  with  appropriate  number  of  quarts 
of  10W30  SG  grade  oil.  If  SG  grade  not 
available,  price  SF  grade  oil. 

Ford  Kg  insurance — Assume  that  vehicles 
are  used  in  commuting  15  miles  one-way  per 
day,  15,000  miles  per  year  and  that  the  driver 
is  a  35-year-old  married  male  with  no 
accidents  or  violations  in  the  last  5  years. 
Include  related  fees  and  taxes.  Include 
applicable  safety  feature  discounts 
COVERAGES  (BI  100/300,000  PD  25,000  Med 
15,000  or  PIP  50,000  UM  100/300,000.  Com 
100  deductible.  Col  250  ded.).  If  these 
deductibles  are  not  available,  price  the  policy 
with  the  closest  coverage  available. 

Ford  regular  tires — Black  side  wall  tire  size 
P205/65R15  for  the  Ford  Taurus  GL.  Use: 
Goodyear  Invicta  GL,  Michelin  XW4,  BF 
Goodrich  Touring  TA. 

Ford  snow  tire — Studded  snow  tire  size 
P205/65R15  for  the  Ford  Taurus  GL.  Use: 
Goodyear  Ultra  Grip,  Michelin  XM+S  ALPIN. 
BF  Goodrich  Trailmaker  Plus. 


Ford  Taurus — Ford  Taurus,  current  year 
model,  GL  4-door  sedan,  3.0  liter,  6  cylinder. 

Ford  Taurus — Ford  Taurus,  current  year 
model,  GL  4-door  sedan,  3.0  liter,  6  cylinder. 

Ford  tire  change — Remove  street  tire  and 
mount  snow  tire.  Model  adjusts  for  4  tires. 

Ford  tune-up — Basic  tune-up  for  a  1 -year- 
old  Ford  Taurus  GL.  Include  replacing  spark 
plugs  (do  not  price  platinum),  check 
distributor  cap,  and  rotor.  Check  and  adjust 
ignition  timing.  Adjust  idle  speed.  Inspect  air 
cleaner.  Do  not  include  cost  to  replace  PVC 
valve,  fuel  filter  or  air  filter.  Sales  tax  should 
not  be  included  in  price. 

Ford  4-yr  value — Retail  value  of  a  4-year- 
old  Ford  Taurus. 

Ford  windshield  rpl — Windshield 
replacement  on  1 -year-old  Ford  Taurus  GL. 
Ask  outlet  about  the  frequency  of  windshield 
replacement  and  record  in  comments.  Price 
at  specialty  shop  or,  if  not  available,  at  car 
dealer. 

Frankfurter— 16  oz  (1  lb)  package,  all  beef, 
USDA  graded.  Do  not  price  chicken,  turkey, 
extra  lean,  or  fat  free  frankfurters.  Use:  Oscar 
Mayer,  Hormel,  Ball  Park. 

Frozen  dinner — One  1.5  oz  fiiszen  turkey 
dinner  including  whipped  potatoes,  peas, 
and  fruit  compote.  Do  not  price  Hungry  Man 
or  equivalent  extra-portion  sizes.  Use: 
Swanson. 

Frozen  orange  juice — 12  fl  oz  orange  juice 
concentrate  (makes  48  fl  oz).  Do  not  price 
calcium  fortified,  pulp  fi-ee,  country  style  etc. 
Use:  Minute  Maid,  Sunkist. 

Frozen  waffles — 8  to  10  waffles 
approximately  11  oz  package.  Use:  Kellogg's 
Eggo,  Aunt  Jemina,  Hungry  Jack. 

Fruit  drink — 64  fl  oz  glass  or  plastic  bottle. 
Do  not  price  powdered  mixes  or  individual 
serving  sized  drinks.  Use:  Hawaiian  Punch, 
HI-C  regular. 

Fruit  juice — 48  oz  glass  or  plastic  bottle  of 
cranberry  juice.  Do  not  price  frozen  or  boxed 
drink  or  drink  in  significantly  different  size 
bottle.  Use:  Ocean  Spray  Cranberry  Cocktail, 
Ocean  Spray  Cranapple  Cocktail. 

Funeral  services— <]ost  of  direct  cremation. 
Includes  removal  of  remains,  local 
transportation  to  crematory,  necessary  body 
care  and  minimal  services  of  the  staff.  Do  not 
include  the  fee  for  the  crematory,  container, 
or  use  of  facilities  and  staff. 

Gas/oil  biW— ALASKA  ONLY  (except 
Juneau).  Average  monthly  cost  including  all 
charges.  Record  in  comments  average 
monthly  consumption  in  cu.  ft/gallons, 
customer  service  charge,  cost  for  first  cu.  ft./ 
gallons,  and  cost  for  over  first  xxx  cu.  ft/ 
gallons. 

Gasoline  full  serv — Price  per  gallon  for  full- 
service  unleaded  regular  gasoline.  Record  in 
comments  prevalence  of  self-serve  vs.  full- 
serve  pumps. 

Gasoline  self  serv — Price  per  gallon  for  self- 
service  unleaded  regular  gasoline. 

Girl's  dress — Cotton  blend  short  or  long- 
sleeve  dress  appropriate  for  school  for  ages 
8  to  10  (size  7-14).  Minimal  ornamentation. 
Use:  Amy  Too,  Disorderly  Kids,  Swat. 

Girl's  jeans — Basic  plain  jeans  for  girls  ages 
8  to  10  (size  7-14).  Use:  Lee. 

Girl's  knit  top — Knit  short  or  long  sleeve 
pullover  of  cotton/poly  blend  for  girls  ages  8 
to  10  (size  7-14).  Use:  Basic  Edition,  Route 
66,  One  Story  Up. 


Go//— 18  holes  of  golf  on  a  weekend.  Do 
not  price  par  3  courses.  Do  mf  include  golf- 
cart  rental,  early-bird  specials,  or  off-hours 
pricing.  If  only  9-hole  rate  is  available,  note 
and  report  twice.  If  only  daily  rate  is 
available  (unlimited  number  of  holes),  report 
the  Saturday  or  Sunday  rate.  Ask  if  course  is 
publicly  or  privately-owned  and  note  in  the 
comment  section. 

Green  beans,  canned — 14.5  oz  can  of  plain 
cut  green  beans.  Do  not  price  French  style, 
Italian  style,  canned  vegetable  mixtures  or 
similar  variations.  Use:  Del  Monte,  Green 
Giant. 

Ground  beef — Price  per  pound  of  fresh 
USDA  graded  (select  not  choice)  with  no 
more  than  30%  fat  content.  Do  not  price  lean, 
ground  round,  frozen  beef,  etc.  Do  not  price 
family-pack,  value-pack,  super-saver  pack,  or 
equivalent.  Use:  Regular  ground  beef. 

Ham,  canned — 3  lb  tin  of  canned  ham.  Do 
not  price  Hormel's  supreme  cut  ham  or 
equivalent.  Use:  Hormel,  Dubuque,  Bar-S. 

Hamburger  buns — 8-count  package  of 
sliced  enriched  white  hamburger  buns.  Do 
not  price  store  brand,  whole  wheat  or  sesame 
seed  buns.  Use:  Wonder,  Sunbeam,  Regional 
brand. 

Hammer — Curved  claw  hammer  with  a  16 
oz  head,  wood  handle,  high  carbon  steel 
head,  black  finish.  Overall  length  13  1/4". 
This  is  a  typical  homeowner's  hammer.  Do 
not  price  hammers  with  non-wooden  handles 
or  those  typically  used  by  carpenters  or 
cabinet  makers.  Use:  Stanley  51616,  Sears 
Craftsman  38312. 

Health  club — Regular  individual 
membership  for  1  year  for  existing  member. 
Do  not  include  any  initial  fees  assessed  only 
to  new  members  or  any  special  offers 
provided  only  to  new  members.  If  yearly  rate 
is  not  avEiilable,  price  per  month  and  note  as 
such.  Minimum  services  must  include  free 
weights,  cardiovascular  equipment,  and 
aerobic  classes.  Note  if  pool,  tennis,  racquet 
ball,  or  other  significant  services  are  also 
offered. 

Home  sale  low — Obtain  comparable  sales 
between  600  and  1200  square  feet.  Collect 
selling  price,  sale  date,  and  square  footage  for 
each  comparable.  Collect  age  and  room  count 
when  available.  Obtain  data  for  the  most 
recently  available  12  month  time  frame.  4 
rooms,  2  BR,  1  bath;  condo  or  detached 
house. 

Home  sale  mid — Obtain  comparable  sales 
between  1000  and  1600  square  feet.  Collect 
selling  price,  sale  date,  and  square  footage  for 
each  comparable.  Collect  age  and  room  count 
when  available.  Obtain  data  for  the  most 
recently  available  12  month  time  frame.  5 
rooms,  3  BR,  1  bath;  detached  house. 

Home  sale  upr — Obtain  comparable  sales 
between  1400  and  2300  square  feet.  Collect 
selling  price,  sale  date,  and  square  footage  for 
each  comparable.  Collect  age  and  room  count 
when  available.  Obtain  data  for  the  most 
recently  available  12  month  time  frame.  7 
rooms.  3  BR,  2  baths;  detached  house. 

Homeowner  insur  low — Annual  renewal 
premium  for  HO-2  type  coverage.  If  the 
company  does  not  refer  to  the  coverage  as 
HO-2,  obtain  the  cost  for  a  comprehensive 
coverage  that  covers  all  risk  for  dwelling  and 
named  peril  as  required  by  mortgage 
companies  in  the  area  for  contents  with 
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contents  at  replacement  value,  as  required  by 
mortgage  companies  in  the  area. 

Homeowner  insur  mid — Annual  renewal 
premium  for  HC3-2  type  coverage.  If  the 
company  does  not  refer  to  the  coverage  as 
HO-2,  obtain  the  cost  for  a  comprehensive 
coverage  that  covers  all  risk  for  dwelling  and 
named  peril  as  required  by  mortgage 
companies  in  the  area  for  contents  with 
contents  at  replacement  value. 

Homeowner  insur  upr — Annual  renewal 
premium  for  HO-2  type  coverage.  If  the 
company  does  not  refer  to  the  coverage  as 
HO— 2,  obtain  the  cost  for  a  comprehensive 
coverage  that  covers  all  risk  for  dwelling  and 
named  peril  as  required  by  mortgage 
companies  in  the  area  for  contents  with 
contents  at  replacement  value. 

Honda  ATF  change — Automatic 
transmission  fluid  change  in  a  1-year-old 
Honda  Civic  DX.  Include  parts  and  labor  for 
the  following:  Drain  and  replace  transmission 
fluid  and  test  vehicle. 

Honda  civic — Honda  Civic  current  year 
model,  DX  4-door  sedan,  1.5  liter,  4  cylinder. 

Honda  coolant  serv — Flush  and  fill  engine 
coolant  in  a  1-year-old  Honda  Civic  DX. 
Include  parts  and  labor  for  the  following: 
remove  old  coolant,  flush  contaminants,  and 
replace  with  new  coolant. 

Honda  CVJ  boots — Replacement  cost  of  the 
inner  and  outer  CVJ  (constant  velocity  joint) 
boots  on  both  front  wheels  for  a  3-year-old 
Honda  Civic  DX  4-door  sedan,  1.5  liter,  4 
cylinder. 

Honda  license/reg — Title  fee,  lien  fee, 
passenger  vehicle  registration  fees,  plate  fees, 
administrationyderical/other  fees  and  local 
added  fees  for  a  current  year  Honda  Civic  DX 
4-door  sedan,  1.5  liter,  4  cylinder. 

Honda  min  insurance— DC  AND  VI  ONLY. 
Assume  that  vehicles  are  used  in  commuting 
15  miles  one-way  per  day,  15,000  miles  per 
year  and  that  the  driver  is  a  35-year-old 
married  male  with  no  accidents  or  violations 
in  the  last  5  years.  Include  related  fees  and 
taxes.  Include  applicable  safety  feature 
discounts.  COVERAGES  (BI  minimum  avail., 
PD  minimum,  Med  minimum  or  PIP 
minimum,  and  UM  minimum.  Com  250 
deductible  Col  500  deductible.)  If  these 
deductibles  are  not  available,  price  the  policy 
with  the  closest  coverage. 

Honda  misc  taxes — Annual  miscellaneous 
tax  (e.g.,  personal  property  tax,  use  tax,  etc.) 
for  a  current  year  model  Honda  Civic  DX  4- 
door  sedan,  1.5  liter,  4  cylinder.  Report  how 
rate  is  determined  and  give  formula  for  new 
vehicle  purchase  and  for  subsequent  years  (2 
to  5).  Explain  billing. 

Honda  muffler — Complete  muffler  system 
for  a  4-year-old  Honda  Civic  DX  .  Include 
parts  and  labor  for  the  following:  install  all 
parts  after  the  catalytic  converter.  These  parts 
include  mid  pipes,  clamps,  muffler,  and  tail 
pipes. 

Honda  oil  change — Oil  change  for  a  1 -year- 
old  Honda  Civic  DX.  Include  parts  and  labor 
for  the  following:  drain  old  oil,  replace  oil 
filter  and  refill  with  appropriate  number  of 
quarts  of  10W30  SG  grade  oil.  If  SG  grade  not 
available,  price  SF  grade  oil. 

Honda  reg  insurance — Assume  that 
vehicles  are  used  in  commuting  15  miles 
one-way  per  day,  15,000  miles  per  year  and 
that  the  driver  is  a  35-year-old  married  male 


with  no  accidents  or  violations  in  the  last  5 
years.  Include  related  fees  and  taxes.  Include 
applicable  safety  feature  discounts. 
COVERAGES  (BI  100/300,000  PD  25,000  Med 
15.000  or  PIP  50,000  UM  100/300,000.  Com 
100  deductible.  Col  250  deductible.)  If  these 
deductibles  are  not  available,  price  the  policy 
with  the  closest  coverage. 

Honda  regular  tires — Black  side  wall  tire 
size  P175/70R13  for  the  Honda  Civic.  Use: 
Goodyear  Invicta  GL,  Michelin  LXl,  BF 
Goodrich  Touring  TA. 

Honda  snow  tire — Studded  snow  tire  size 
P175/70R13  for  Honda  Civic  DX.  Use: 
Goodyear  Ultra  Grip,  Michelin  XM+S  ALPDM, 
BF  Goodrich  Trailmaker  Plus. 

Honda  tire  change — Remove  street  tire  and 
mount  snow  tire.  Model  adjusts  for  4  tires. 

Honda  tune-up — Basic  tune-up  for  a  1- 
year-old  Honda  Civic  DX.  Include  replacing 
spark  plugs  (do  not  price  platinum),  check 
distributor  cap,  and  rotor.  Check  and  adjust 
ignition  timing.  Adjust  idle  speed.  Inspect  air 
cleaner.  Do  not  include  cost  to  replace  PVC 
valve,  fuel  filter  or  air  filter.  Sales  tax  should 
not  be  included  in  price. 

Honda  4-yr  value — Retail  value  of  a  4-year 
old  Honda  Civic  DX. 

Honda  windshield  rpl — Windshield 
replacement  on  1-year-old  Honda  Civic  DX. 
Ask  outlet  about  the  frequency  of  windshield 
replacement  and  record  in  comments.  Price 
at  specialty  shop  or,  if  not  available,  at  car 
dealer. 

Hospital  attendant — Nightly  charge  for  an 
attendant  (e.g.  LPN).  Price  only  if  typical 
hospital  service  is  not  equivalent  to  that 
found  in  DC  area. 

Hospital  room — Nightly  charge  for  a  semi- 
private  room.  Include  food  and  routine  care. 
Does  not  include  cost  of  operating  room, 
surgery,  medicine,  lab  fees,  etc.  Do  not  price 
speciality  rooms,  eg.,  those  in  cardiac  care 
units. 

Housekeeping  service — Job  rate  for  twice 
per  month  cleaning.  HOUSE:  approximately 
2,000  sq.  ft.,  family  of  four  (2  adults,  2 
children),  no  pets.  Includes  1.5  bathrooms — 
clean  floor,  counter,  bathtub,  toilet. 
Kitchen — clean  floor,  counter,  cabinets,  sink. 
Living  and  dining  room — dust  furniture  and 
vacuum.  Two  bedroom — dust  furniture  and 
vacuum.  Note  any  other  routine  services  and 
estimated  number  of  hours  to  complete 
service.  Exclude  initial  house  cleaning 
service.  Ask  if  price  varies  if  ranch-style  or 
two-story  type  house  (latter  would  include 
vacuuming  stairs). 

Ice  cream — Vz  gallon  (2  qts)  of  vanilla  ice 
cream.  Do  not  price  ice  milk  or  frozen  yogurt. 
Use:  Store  brand. 

Ice  cream  cone — Regular  (one  scoop) 
vanilla  ice  cream  on  cone.  Do  not  price 
frozen  yogurt  or  soft-serve  ice  cream.  Use: 
Baskin-Robbins  type,  Lapperts  type. 

Infant's  sleeper — One-piece  sleeping 
garment  with  legs,  covering  the  body 
including  the  feet.  Use:  Gerber,  Playskool, 
Sesame  Street. 

Insurance,  airambul — Annual  premium 
for  air  ambulance  insurance  for  family  of 
four. 

Interior  painting — ^fob  rate  to  repaint  living 
room  (one  coat  over  same  color) — 12'  x  14' 
with  8'  ceiling,  2  standard-sized  sash 
windows,  1  standard-size  door.  Walls  are 


drywall  in  good  repair  with  simple  wood 
baseboards  and  moulding  (no  crown 
moulding).  Existing  paint  is  flat-white  latex, 
smooth  finish,  about  3  years  old.  Trim  paint 
is  gloss-white  latex  enamel,  also  3  years  old. 
No  surface  prep  required.  Include  time 
estimate  for  job  and  travel  costs.  If  only 
hourly  rate  available,  obtain  time  estimate. 
Do  not  include  materials. 

Jello  gelatin — 3  oz  box  gelatin  dessert.  Use: 
Jello,  Royal. 

Jewelry — One  pair  6mm  14K  gold  ball 
earrings  for  pierced  ears. 

Ketchup — 28  oz  plastic  squeeze  bottle.  Use: 
Heinz. 

Kitchen  faucet — Single  control  chrome- 
plated  faucet  with  spray.  Solid  brass  and 
f  tainless  steel  with  copper  waterways,  triple 
chrome  plating,  and  washerless  design. 
Sprayer  sits  in  a  separate  hole  in  the  sink.  Do 
not  price  decorator  models.  Guaranteed  for  2 
years  or  longer.  Use:  Peerless  8500-ECP, 
Delta  400,  Moen  87511. 

Kitchen  range — 30"  wide  electric  range. 
Features:  Upswept  cook-top.  removable  coil 
elements,  electronic  clock  with  timer,  oven 
light,  delay-start  cook  control,  storage 
drawer,  glass  front  with  see-thru  window, 
self-cleaning  oven  with  two  oven  racks  and 
a  porcelain  enamel  broiler  pan.  Use:  Maytag 
MER5530,  General  Electric  JBP26BYWH. 

Latex  interior  paint — One  gallon  flat-white 
interior  latex  paint.  Price  a  national  brand 
with  one  coat  coverage.  Use:  Dutch  Boy, 
Glidden,  Benjamin  Moore,  Pittsburgh. 

Laundry  soap — 100  fl  oz  of  liquid 
household  laundry  detergent.  Do  not  price 
detergent  with  bleach  or  whiteners.  Use: 
Tide,  Cheer,  Wisk. 

Lawn  care  service — Cut  and  trim  a  V*  acre 
lot  on  a  weekly  basis.  Do  not  include  any 
other  yard  services  (e.g.  fertilizing,  raking,  or 
watering). 

Lawn  trimmer— Gas  powered  31  CC  two- 
cycle  engine,  dual  feed  line,  16  to  17"  wide 
cut.  Bump  or  semi-automatic  line  feed. 

LD  call  Chicago — Cost  of  a  10  minute  call 
using  AT&T,  received  in  Chicago  (use 
Chicago  time)  on  a  weekday  at  8:00  p.m.; 
direct  dial  from  the  location  being  surveyed. 
Include  any  Federal,  State,  local,  or  excise 
tax  that  is  applicable.  Use:  AT&T  Regional 
Service. 

Ld  call  LA — Cost  of  a  10  minute  call  using 
AT&T,  received  in  Los  Angeles  (use  LA  time) 
on  a  weekday  in  LA  at  8:00  p.m.;  direct  dial 
from  the  location  being  surveyed.  Include 
any  Federal,  State,  local,  or  excise  tax  that  is 
applicable.  Use:  AT&T  Regional  Service. 

Ld  call  NYC— Cost  of  a  10  minute  call 
using  AT&T,  received  in  New  York  (use  NY 
time)  on  a  weekday  at  8:00  p.m.;  direct  dial 
from  the  location  being  surveyed.  Include 
any  Federal,  State,  local,  or  excise  tax  that  is 
applicable.  Use:  AT&T  Regional  Service. 

Legal  services — ^Hourly  rate  for  preparing  a 
simple  will  or  trust.  Obtain  lawyer  fee,  not 
paralegal. 

Lettuce,  fresh — Price  per  pound  of  iceberg 
lettuce.  If  sold  by  the  head,  report  the  price 
and  weight  of  an  average  head.  Find 
equivalent-size  heads  at  each  store.  Use; 
Available  Brand. 

Lipstick — One  tube  of  lipstick.  Use:  Revlon 
Super  Lustrous,  Revlon  Moondrops. 
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Living  room  chair — Catalog  Item.  Flexsteel 
rocker/recliner.  Include  shipping  and 
handling.  Use:  JC  Penney. 

Lunch — One  lunch  consisting  of  a 
cheeseburger  platter  with  fries  and  smalt  soft 
drink.  Use:  Denny's  type,  TGIF  type.  Chart 
House  type. 

Lunch  meat — 8  oz  pkg.  Do  not  price  all 
beef  variety.  Use:  Oscar  Mayer  Bologna, 
Oscar  Mayer  Cotto  Salami. 

Magazine — Store  price  (not  publisher's 
price  unless  that  is  the  store  price)  for  a 
single  copy.  Use:  Time.  Newsweek,  US  News 
&  Worid  Report. 

Man's  boofsf— ALASKA  AND  DC  ONLY.  8' 
shaft,  waterproof  leather  upper,  padded 
collar  (top  of  shaft),  Cambrelle  lining, 
insulated,  rubber  lug-type  sole.  Do  not  price 
steel  toe.  Use:  Timberland,  Sorel,  Wolverine. 

Man's  dress  shirt — White  or  solid  color, 
long  sleeve,  button  cuff,  plain  collar  dress 
shirt,  approximately  35%  cotton,  65% 
polyester.  Use:  Arrow,  Van  Heusen,  Moose 
Creek. 

Man's  haircut — ^Typical  haircut.  Do  not 
include  wash. 

Mons/acief— Catalog  Item.  TROPICAL 
AND  DC  ONLY.  Summer  weight  denim 
jacket.  Relaxed  fit  and  machine  washable. 
Include  shipping  and  handling.  Use:  JC 
Penney,  Lands'  End,  L.L.  Bean. 

Man's  jeans — Regular  loose  fit,  non- 
designer  jeans.  Do  not  price  bleached,  stone- 
washed  or  designer  jeans.  Use:  Wrangler, 
Rustlers. 

Man's  Par/ca— Catalog  Item.  ALASKA  AND 
DC  ONLY.  Water  resistant  nylon-outer  shell, 
insulated,  nylon  lining,  removable  hood, 
multiple  pockets,  drawstring  waist.  Machine 
washable.  Include  shipping  and  hemdling. 
Use:  JC  Penney,  Lands'  End,  L.L.  Bean. 

Man's  shoes — 100%  leather  wing  tips  or 
plain  toe.  Remaining  parts  are  man-made 
materials.  Lightweight  with  rubber/EVA  sole. 
Use:  Rockport.  Bostonian. 

Man's  suit — Catalog  Item.  Double-breasted 
worsted  wool,  ventless  back.  Include 
shipping  and  handling.  Use:  JC  Penney, 
Bachrach. 

Man's  undershirt — White  100%  cotton 
undershirts  with  short  sleeves,  set  of  three. 
If  not  in  set  of  three,  report  the  number  per 
package.  Use:  Fruit  of  the  Loom,  Hanes, 
Northwest  Territory. 

Margarine — 1  lb  (4  sticks)  regular 
margarine.  Do  not  price  reduced  fat  variety. 
Use:  Parkay.  Fleishmans. 

Milk.  2%— One  Gallon  (128  fl  oz).  Use: 
Store  brand. 

Mortgage  interest — Current  interest  rate  for 
a  30-year  loan  on  the  average  house  assuming 
80  percent  financing. 

Motor  scooter — Price  for  a  50  CC  scooter. 
One  seater  with  electric  start,  oil  injection  2- 
stroke  engine.  Use:  Yamaha  JOG  CY  50, 
Honda  Elite  SA  50. 

Movie  theater — Typical  adult  price  for 
regular  length,  current-release  (currently 
advertised  on  television)  evening  film.  Report 
weekend  evening  price  if  different  from 
weekday. 

Moving — Hourly  rate  for  a  within-city 
move,  two  men,  enclosed  van.  Include  any 
van  rental  fees.  Do  not  include  any  extra 
insurance  options  or  specialty  packaging 
options.  If  more  than  two  men,  note  number 
of  workers. 


Non-aspirin  pain  rel — 60  tablets  of  extra- 
strength  "Tylenol.  Do  not  price  caplets  or 
gelcaps. 

Non-broker  mtl  low — Monthly  rent  for  3 
room,  1  BR,  1  bath  apartments  (average  size 
roughly  600  sq  ft.).  If  possible,  obtain  square 
footage,  age,  room  count  whether  utilities  are 
included  and  special  amenities. 

Non-broker  mtl  mid — Monthly  rent  for  4 
room,  2  BR  ,  1  bath  apartments  (average  size 
rorighly  900  sq  ft.).  If  possible,  obtain  square 
footage,  age,  room  count  whether  utilities  are 
included  and  special  amenities. 

Non-broker  mtl  upr — Obtain  monthly  rent 
for  4  room,  2  BR,  2  bath  townhouse  or 
detached  hou.se  (average  size  roughly  1100  sq 
ft.).  If  possible,  obtain  square  footage,  age, 
room  count  whether  utilities  are  included 
and  special  amenities. 

Oranges,  fresh — Price  per  pound  of  loose 
Valencia  oranges.  If  only  bagged  oreinges  are 
available,  also  report  the  weight  of  the  bag. 
Use:  California  Valencia,  Florida  Valencia. 

Parcel  post — Cost  of  mailing  a  5  pound 
package  to  each  of  the  following  cities: 
Chicago,  Los  Angeles,  New  York  Use:  United 
States  Postal. 

Peaches,  canned — 16  oz  can  sliced  yellow 
cling  peaches.  Do  not  price  lite.  Use:  Libby, 
Del  Monte. 

Peas,  frozen — 16  oz  package.  Do  not  price 
peas  with  sauce  or  Green  Giant  Select.  Use: 
Green  Giant,  Birdseye,  Hanover. 

Pen — 10-Count  package  round  stick  • 
medium  pen.  Use:  Bic  Round  Stic,  Paper 
Mate. 

Pest  control — Basic  pest  control 
maintenance  (one  visit  to  control  crawling 
insects,  not  wood  eating),  based  on  the  inside 
of  a  1,200  sq.  ft.  single  story  home.  Price 
follow-up  maintenance  only,  not  the  initial 
application. 

Pet  food — 5.5  oz  can  of  cat  food.  Use: 
Purina,  9  Lives,  Whiskas. 

Piano-  lessons — Private  lesson  for  a 
beginner  one-half  hour  in  length.  Price 
through  a  music  studio  if  possible. 

Plant  food — 24  oz  container  of  granulated 
indoor  plant  food.  Use:  Miracle  Grow. 

Pork  chops,  bone  in — Price  per  pound  of 
an  average  size  USDA  graded  (select  not 
choice  )  package.  Do  not  price  family-pack, 
value-pack,  super-saver  pack  or  equivalent. 
Do  not  price  frozen  chops.  Use:  Center  cut  rib 
chop.  Loin  chop  with  bone. 

Postage  stamp — First  Class  postage. 

Potatoes — 1  lb  of  potatoes.  Use:  Russet 
baking  and  No  2.  White. 

Real  estate  tax  low — Current  real  property 
tax  rate,  any  special  charges  that  are  added 
to  the  tax  bill  and  any  homestead  credits  that 
might  be  deducted  from  the  bill.  Report  when 
properties  were  last  assessed  and  to  what 
base  year  the  tax  rate  should  be  applied. 
Report  when  rates  are  certified  and  when 
bills  are  mailed. 

Real  estate  tax  mid — Current  real  property 
tax  rate,  any  special  charges  that  are  added 
to  the  tax  bill  and  any  homestead  credits  that 
might  be  deducted  from  the  bill.  Report  when 
properties  were  last  assessed  and  to  what 
base  year  the  tax  rate  should  be  applied. 
Report  when  rates  are  certified  and  when 
bills  are  mailed. 

Real  estate  tax  upr — Current  real  property 
tax  rate,  any  special  charges  that  are  added 


to  the  tetx  bill  and  any  homestead  credits  that 
might  be  deducted  from  the  bill.  Report  when 
properties  were  last  assessed  and  to  what 
base  year  the  tax  rate  should  be  applied. 
Report  when  rates  are  certified  and  when 
bills  are  mailed. 

Red  roses,  fresh  cut — One  dozen  long 
stemmed,  fresh  cut  red  roses.  Do  not  price 
boxed  or  arranged. 

Refrigerator— tio-hosi  top-mount  20.5  to 
21.5  cubic  ft.  refrigerator  with  reversible 
doors,  glass  shelves,  moisture  controlled 
crisper  drawers,  and  meat  drawer.  Door 
contains  one  or  more  covered  compartments 
and  adjustable  bins.  Freezer  has  adjustable 
wire  shelves,  door  bins  and  ice  trays.  Do  not 
price-models  with  ice  makers,  chilled  water 
dispensers,  or  other  extra  features.  Use: 
Mavtag  MTB2154A,  General  Electric 
TBX21IABAA. 

Regional  newspaper — 1  year  of  home 
delivery  of  the  largest  selling  daily  regional 
paper  (including  Sunday  edition)  distributed 
in  the  area.  Do  not  include  tip.  In  Alaska, 
price  the  major  Anchorage  newspaper.  In 
Hawaii,  price  the  major  Honolulu  newspaper. 

Renter  insur  low — HO—4  type  coverage; 
assume  value  of  contents  at  $25,000. 

Renter  insur  mid — HO—4  type  coverage; 
assume  value  of  contents  at  $30,000. 

Renter  insur  upr— HO-4  type  coverage; 
assume  value  of  contents  at  $35,000. 

Round  roast  boneless — Price  per  pound  of 
an  average  size  USDA  graded  (select  not 
choice)  package.  Do  not  price  family-pack, 
value-pack,  super-saver  pack  or  equivalent. 
Do  not  price  frozen  roast.  Use;  Boneless 
rump.  Sirloin  tip  rolled.  Boneless  top  round. 

Round  steak  boneless — Price  per  pound  of 
an  average  size  USDA  graded  (select  not 
choice)  package.  Do  not  price  family-pack, 
value-pack,  super-saver  pack  or  equivalent. 
Do  not  price  frozen  steak.  Use:  Boneless  beef 
round.  Boneless  top  round.  Boneless  bottom 
md. 

Round  trip  Chicago — Lowest  round  trip 
ticket  to  Chicago,  IL,  with  3-week  advance 
reservation  depeirting  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Round  trip  LA — Lowest  round  trip  ticket  to 
Los  Angeles,  CA,  with  3-week  advance 
reservation,  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Round  trip  Miami — Lowest  round  trip 
ticket  to  Miami,  FL,  with  3-week  advance 
reservation  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Round  trip  ATKC^Lowest  round  trip  ticket 
to  New  York,  NY,  with  3-week  advance 
reservation  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  fares  from  National  Airport.) 

Round  trip  Omaha — Lowest  round  trip 
ticket  to  Omaha,  NE,  with  3-week  advance 
reservation  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Round  trip  Seattle — Lowest  round  trip 
ticket  to  Seattle,  WA,  with  3-week  advance 
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reservation  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Round  trip  St.  Louis — Lowest  round  trip 
ticket  to  St.  Louis,  MO,  with  3-week  advance 
reservation  departing  and  returning 
midweek.  Disregard  restrictions,  super-saver 
fares  and  special  promotions.  (In  reference 
area,  price  all  flights  from  National  Airport.) 

Salt — 26  oz  box  of  iodized  salt.  Do  not 
price  sea-salt,  kosher-style  salt  etc.  Use: 
Morton,  Ivory,  Regional  Brand. 

Shampoo — 15  ounce  bottle  of  shampoo  for 
normal  hair.  Use:  Suave,  V05,  White  Rain. 

Snack  cake — Package  of  two  cellophane 
wrapped,  cream-filled  sponge  cake  deserts. 
Do  not  price  fresh  baked  desserts,  boxed,  or 
family  packs.  Use:  Hostess  Twinkees,  Krispy 
Kreme,  Hostess  Cupcakes. 

Snack  food — 6  oz  bag  or  box  of  regular 
potato  chips.  Use:  Ruffles,  Lays. 

Soft  drink — 2  liter,  plastic  bottle.  Use: 
Coca-Cola,  Pepsi. 

Spaghetti,  dry— 16  oz  box  or  bag.  Do  not 
price  store  brand.  Use:  Creamette,  American 
Beauty  Mission. 

Sugar,  granulated — 5  lb  bag  of  granulated 
cane  or  beet  sugar.  Do  not  price  superfine  or 
generic.  Use:  Non-store  brand,  Store  brand. 

Telephone  service — Monthly  cost  for 
unmeasured  touchtone  service.  Include  tax. 
Do  not  include  options  such  as  call  waiting, 
call  forwarding  or  fees  for  equipment  rental. 

Telephone,  cellular — Cost  of  basic  monthly 
cellular  phone  service  plus  10  prime-time  2- 
minute  calls  per  month.  Do  not  price  special 
offers. 

Tennis  balls — One  can,  3  heavy-duty  felt, 
yellow,  tennis  balls.  Do  not  price  special  gas- 
filled  or  premium  tennis  balls.  Use:  Wilson, 
Penn. 

Tetracycline — Price  of  40  capsules  of 
tetracycline,  250  milligram  strength.  Record 
whether  generic  or  non-generic.  If  price 
differs  record  both  prices  in  comment  area. 

Toilet  tissue — Regular  4-roll  pack.  Do  not 
price  family-pack,  double  roll,  value-pack, 
super-saver  size  package,  or  equivalent.  Use: 
Cottonelle,  Northern,  Charmin. 

Tomatoes,  fresh — Price  per  pound  of 
medium-size  tomatoes.  Do  not  price  organic. 


hydro,  plum,  or  extra  fancy  tomatoes.  Note 
quality  in  comments.  Use:  Available  Variety. 

Tuna,  canned — Chunk  light,  packed  in 
water  (6.0  oz  to  6.13  oz).  Do  not  price  fancy 
style.  Use:  Star  Kist,  Chicken  of  the  Sea, 
Bumble  Bee. 

Two-slice  toaster — Two-slice  toaster, 
chrome  body,  wide  slot  with  pastry  defrost 
setting.  Use:  Proctor-Silex  22425,  Proctor 
Silex  22430. 

Unclog  drain — Hourly  rate  to  unclog 
kitchen  sink  drain  by  mechanical  means 
(small  snake  or  auger,  etc.).  Assume  clog  is 
in  the  plumbing  inside  the  house,  not  in  the 
yard.  Exclude  extra  charges  such  as  excess 
travel,  overtime,  weekend  rates  or 
emergencies.  If  JOB  RATE  get  low-end  quote 
because  this  is  a  simple  clog. 

Vacuum — Upright  vacuum  cleaner  with 
approximately  12  amps,  120  volts,  minimum 
5  above-the-floor  attachments,  height 
adjustment,  regular  bag  and  20  to  25  foot 
cord.  Use:  Eureka  4470  and  4471,  Dirt  Devil 
Swivel  Glide  86400  and  86410. 

Veterinary  services — Routine  annual  exam 
for  a  small  dog  (approx.  25  to  30  lbs.).  No 
booster  shots,  medication,  or  other  extras 
such  as  nail  clipping,  ear  cleaning,  etc. 

Video  recorder — 4-head  Hi-Fi  Stereo. 
FEATURES:  VCR  Plus  programming,  on- 
screen menu  system,  multi-lingual,  universal 
remote.  Use:  Sony  SLV678  and  SLV778. 

Video  rental — One  video  tape,  1-day  or 
minimum  rental  rate  for  Saturday  night.  Non- 
member  fee.  Do  not  price  new  releases,  oldies 
or  classics  where  price  is  different  fixim  a 
regular  rental. 

Washing  machine— FEATURES:  Super 
capacity,  3  water  temperatures,  8  wash 
cycles,  3  water  levels,  white  porcelain  tub 
(no  stainless  steel),  self-clean  lint  filter,  fabric 
softener  &  bleach  dispenser,  2  speed 
combinations.  Use:  Maytag  LAT9306, 
General  Electric  WJX(S')R2080XXX. 
Whirlpool  LSR8233EQ. 

Water  bill — Average  monthly  consumption 
in  gallons  and  dollars  (cost  for  first  xxx 
gallons;  cost  for  over  xxx  gallons),  sewage 
and  related  charges,  and  customer  service 
charge. 


Window  shade — Catalog  Item.  Light- 
filtering  unfringed  37.5"  width.  Include 
shipping  and  handling.  Use:  JC  Penney. 

Wine  at  home — 1.5  liter  of  Chablis  blanc. 
Use:  Gallo.  Inglenook. 

Wine  away — One  glass  of  house  white 
wine.  Use:  Same  restaurant  where  dinner 
price  is  obtained. 

Woman's  accessory — Clutch/checkbook 
style  wallet.  Split-grain,  cowhide  leather.  Do 
not  price  eel  skin,  snake  skin  or  other 
varieties.  Use:  Princess  Gardner,  Mundi, 
Buxton. 

Woman's  blouse — 100  %  polyester,  white, 
long  sleeve,  button  front  blouse  with 
minimum  trim.  Use:  Laura  Scott,  Christy  Jill, 
Impressions. 

Woman's  boots— ALASKA  AND  DC  ONLY. 
Calf  height  boot,  pile  or  fleece  lining, 
urethane  upper,  broad-based  1"  heel,  non- 
skid  traction  sole,  prefer  zipper  closure  if 
available.  Use:  Sorel,  Naturalizer. 

Woman 's  coat — Catalog  Item.  ALASKA 
AND  DC  ONLY.  100  %  wool,  double- 
breasted  coat.  Include  shipping  and 
handling.  Use:  JC  Penney.  Chadwicks. 

Woman's  cut  &■  style — Wash,  cut,  and 
styled  blow  dry.  Exclude  curling  iron  if  extra. 
Price  hair  salons  in  major  department  stores 
and  malls. 

Woman's  dress — Catalog  Item.  Sheath  style 
dress  appropriate  for  office  attire.  Qress  is 
fully  lined  and  100%  polyester.  Include 
shipping  and  handing.  Use:  JC  Penney. 

Woman's  s/ioes— TROPICAL  AND  DC 
ONLY.  Plain  pump  (not  open  toed  or  open 
back  style),  tapered  2"  heel  matches  shoe  (not 
stacked/wooden  type  or  extra  thick),  leather 
uppers,  the  remaining  parts  are  man-made 
materials.  Use:  JC  Permey,  Worthington, 
Sears  Apostrophe  and  Luv  Comfort,  Life 
Stride. 

Woman 's  slacks — Unlined,  cotton/ 
polyester  blend  with  or  without  a  belt 
appropriate  for  office  attire.  Do  not  price 
elastic  waist.  Use:  Donnkeimy,  Alfred 
Dunner,  Fundamental  Things. 

Woman's  sweater — Catalog  Item.  Cotton 
knit  crewneck  pullover  sweater.  Machine 
washable.  Include  shipping  and  handling. 
Use:  JC  Penney,  Lands'  End. 


Appendix  6 — ^Principal  Pricing  Changes 

FOR  Home  Sale  and  Rental  Communities,  see  Appendix  8 


Current 


Previous 


Reason 


Babysitter,  area  minimum  wage 

Bath  Towel,  catalog 

Bed  Sheet,  catalog  

Cigarettes,  single  pack  (convenience  store) 

Dryer  repair  (test)  

Hospital  attendant,  nightly  charge 

Housekeeping,  job  rate  

Man  s  insulated  undershirt,  discount  store  .. 

Man  s  undershirt,  discount  store  

Plywood  

Snack  cake.  8-10  cnt,  grocery  store  

//oman  s  dress,  catalog  

Wattles;  1 1  oz  package  or  package  of  8  .... 

Dropped  

Not  surveyed  


Hourly  rate  

Department  store  

Department  store  

Carton,  grocery  store  

Not  surveyed 

Daily  charge  

Hourly  rate  

Department  store  

Department  store  

Not  surveyed  

2  pack,  convenience  store 

Department  store  

Package  of  8  

Frozen  fish,  lawn  trimmer,  skiing 
Car  rental  


Change  improves  price  comparison. 
Change  improves  pnce  companson. 
Change  improves  price  companson. 
Change  improves  pnce  companson. 
Improves  appliance  repair  comparison. 
Change  reflects  more  common  use. 
Specification  improves  price  comparison. 
More  widely  used  outlet  type. 
More  widely  used  outlet  type. 
Improves  building  material  selection. 
Change  improves  price  comparison. 
Change  improves  price  comparison. 
Change  improves  price  comparison. 
Insufficient  data. 
Test. 
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Appendix  7 — Consumption 

Goods  and  Services  Analysis 

Categories 

Category 
indexes 

Lower  income 

Middle  income 

Upper  income 

Weights* 

Subtotal 

Weights- 

Subtotal 

Weights' 

Subtotal 

Anchorage,  AK: 

1.  Food  At  Home  

119.33 

102.93 

130.23 

97.03 

109.49 
108.71 
106.58 
106.88 
103.12 
121.90 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

32.25 

13.82 

3.67 

2.26 

16.82 

14.15 

1.84 

7.58 

4.03 
16.18 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

28.70 

14.60 

3.05 

2.33 

18.22 

14.68 

2.08 

7.29 

3.89 

17.49 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

25.42 

15.31 

2.47 

2.40 

19.51 

15.15 

2.29 

7.02 

3.75 

18.70 

2.  Food  Away  From  Home  

3.  Totjacco  

4.  Alcohol  

5.  Furnishings  and  Household  Oper- 
ations   

6.  Clothing 

7  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation 

Total  Weights 

100.00 

100.00 

100 

Total  Indexes: 

Lower 

112.60 

Middle  

112.33 

Upper 

112.02 

Fairbanks.  AK: 

1.  Food  At  Home  

119.70 
106.53 
125.45 
106.36 

114.81 
105.24 
98.31 
109.56 
107.48 
130.29 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

32.35 

14.31 

3.54 

2.48 

17.63 

13.70 

1.70 

7.77 

4.20 

17.29 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

28.79 

15.11 

2.94 

2.55 

19.10 

14.21 

1.92 

7.47 

4.05 

18.70 

21  30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

25.50 

15.84 

2.38 

2.63 

20.46 

14.67 

2.11 

7.20 

3.91 

19.99 

2.  Food  Away  From  Home  

3.  Tobacco 

4  Alcohol  

5  Fumishings  and  Household  Oper- 
ations   

6.  Clothing 

7  Domestic  Services 

8.  Professional  Services 

9.  Personal  Care 

10.  Recreation  

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 

Lower 

114.97 

Middle 

114.84 

Upper 

114.69 

Juneau,  AK: 

1.  Food  At  Home  

126.62 
109.41 
127.39 
110.14 

119.83 
100.45 
105.65 
107.46 
109.96 
138.92 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

100.00 

34.23 

14.69 

3.59 

2.57 

18.41 

13.08 

1.83 

7.62 

4.30 

18.43 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

100.00 

30.45 

15.51 

2.98 

2.64 

19.94 

13.56 

2.06 

7.33 

4.15 

19.94 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

100.00 

26.97 

16.27 

2.42 

2.72 

21.35 

14.00 

2.27 

7.06 

4.00 

21.31 

2.  Food  Away  From  Home  

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 

Total  Indexes: 

Lower 

118.75 

Middte 

18.56 

Upper 

118.37 

Nome.  AK: 

1.  Food  At  Home  

167.79 
162.90 
136.45 
113.45 

129.08 
115.22 
110.89 
105.83 
111.36 
161.55 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

45.35 

21.88 

3.85 

2.64 

19.83 

15.00 

1.92 

7.50 

4.35 

21.44 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

40.35 

23.10 

3.19 

2.72 

21.48 

15.55 

2.16 

7.22 

4.20 

23.18 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

35.74 

24.22 

2.59 

2.80 

23.00 

16.06 

2.38 

6.95 

4.05 

24.78 

2.  Food  Away  From  Home  

3.  Tobacco 

4.  Alcohol  

5.  Fumishings  and  Household  Oper- 
ations   

6.  Clothing 

7  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

25.42 

15.31 

2.47 

2.40 

19.51 

15.15 

2.29 

7.02 

3.75 

18.70 


112.02 


25.50 

15.84 

2.38 

2.63 

20.46 

14.67 

2.11 

7.20 

3.91 

19.99 


114.69 


26.97 

16.27 

2.42 

2.72 

21.35 

14.00 

2.27 

7.06 

4.00 

21.31 

118.37 


35.74 

24.22 

259 

2.80 

23.00 

16.06 

2.38 

6.95 

4.05 

24.78 
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Categories 


Total  Weights 

Total  Indexes; 

Lower 

Middle  .... 
Upper  


Honolulu,  HI: 

1.  Food  At  Home  

Food  Away  From  Home  

Tobacco  

Alcohol  

Furnishings  and  Household  Oper- 
ations   

Clothing 

Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  


2. 
3. 
4. 
5. 

6. 
7. 


Total  Weights 

Total  Indexes: 

Lower 

Middle  .... 
Upper  


Hilo,  HI: 

1.  Food  At  Home  

2.  Food  Away  From  Home 

3.  Tobacco  


4.  Alcohol  

5.  Furnishings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services 

9.  Personal  Care 

10.  Recreation  


Total  Weights 

Total  Indexes: 

Lower 

Middle  

Upper  


Kailua  Kona,  HI: 

I       1.  Food  At  Home  

I       2.  Food  Away  From  Home  

3.  Tobacco  

Alcohol  

Furnishings  and  Household  Oper- 
ations   

Clothing 

Domestic  Services 

Professional  Services  

9.  Personal  Care , 

10.  Recreation  


4. 
5. 

6. 
7. 
8. 


Category 
indexes 


Lower  income 


Weights* 


Total  Weights 

Total  Indexes: 

Lower 

Middle  .... 
Upper  


Kauai  County,  HI: 

1.  Food  At  Home  

2.  Food  Away  From  Home  

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Oper- 
ations   


138.34 
122.35 
118.94 
105.07 

116.34 

104.69 

97.91 

94.12 

99.83 

113.05 


137.49 
104.45 
135.87 
103.93 

1 1 1 .57 
99.56 
83.88 
99.85 
98.19 

107.12 


138.67 
114.54 
125.05 
104.12 

107.66 
109.30 
114.65 
106.15 
106.17 
110.47 


158.55 

111.51 

123.62 

96.92 

120.85 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


Middle  income 


Subtotal  Weights" 


143.76 


37.39 

16.43 

3.35 

2.45 

17.87 

13.63 

1.69 

6.67 

3.90 

15.00 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 


118.38 


37.16 

14.03 

3.83 

2.42 

17.14 

12.96 

1.45 

7.08 

3.84 

14.21 


114.12 


37.48 

15.38 

3.53 

2.43 

16.54 

14.23 

1.d8 

7.53 

4.15 

14.66 


117.91 


42.86 

14.98 

3.49 

2.26 

18.56 


Subtotal 


Upper  income 


100.00 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

100.00 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


Weights' 


143.15 


33.27 

17.35 

2.78 

2.52 

19.36 

14.13 

1.91 

6.42 

3.76 

16.22 


117.72 


100.00 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


100.00 


24.05 

14.18 

2.34 

2.40 

16.64 


33.07 

14.81 

3.18 

2.49 

18.57 

13.44 

1.64 

6.81 

3.70 

15.37 


113.08 


33.35 

16.24 

2.93 

2.50 

17.91 

14.76 

2.24 

7.24 

4.00 

1585 


117.02 


38.13 

15.81 

2.89 

2.33 

20.11 


100  00 


21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 


100.00 


21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 


100.00 


21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 


100.00 


21.30 

14.87 

1.90 

2.47 

17.82 


Subtotal 


142.57 


29.47 

18.19 

2.26 

2.60 

20.73 

14.59 

2.11 

6.18 

3.63 

17.34 


117.10 


29.29 

15.53 

2.58 

2.57 

19.88 

13.88 

1.80 

6.56 

3.57 

16.43 

112.09 


29.54 

17.03 

2.38 

2.57 

19.19 

15.24 

2.46 

6.97 

386 

16.95 


116.19 


33.77 

16.58 

2.35 

2.39 

21.54 
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Categories 

Category 
indexes 

Lower 

income 

Middle 

income 

Upper  income 

Weights' 

Subtotal 

Weights' 

Subtotal 

Weights" 

Subtotal 

6.  Clothing 

103.95 
83.64 
101.86 
118.62 
115.83 

13.02 
1.73 
7.09 
3.91 

13.27 

13.53 
1.45 
7.22 
4.64 

15.37 

13.50 
1.95 
6.82 
3.77 

14.35 

14.03 
1.63 
6.95 
4.47 

16.62 

13.94 
2.15 
6.57 
3.64 

15.34 

14.49 
180 
6.69 
4.32 

17.77 

7  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 

Lower 

124.36 

Middle 

122.97 

Upper 

121  70 

Maui  County,  HI: 

1,  Food  at  Home 

150.10 
115.59 
121.17 
103.03 

117.89 
109.61 
87.16 
105.42 
102.40 
129.32 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

40.57 

15.52 

3.42 

2.40 

18.11 

14.27 

1.51 

7.47 

4.00 

17.16 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

36.10 

16.39 

2.84 

2.47 

19.62 

14.80 

1.70 

7.19 

3.86 

18.56 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

31.97 

17.19 

2.30 

2.54 

21.01 

15.28 

1.87 

6.93 

3.73 

19.847 

2.  Food  Away  From  Home  

3.  Tobacco 

4.  Alcohol  

5  Fumlshings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services „ 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 

Lower 

124.43 

Middle 

123.53 

Upper 

122.66 

Guam: 

1   Food  At  Home  

134.59 

120.67 

64.70 

84.25 

136.07 

110.96 

77.30 

99.36 

110.81 

120.06 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 
1.73 
7.09 
3.91 

13.27 

36.38 

16.21 

1.82 

1.96 

20.90 

14.45 
1.34 
7.04 
4.33 

15.93 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 
1.95 
6.82 
3.77 

14.35 

32.37 

17.11 

1.51 

2.02 

22.64 

14.98 
1.51 
6.78 
4.18 

17.23 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 
2.15 
6.57 
3.64 

15.34 

28.67 

17.94 

1.23 

2.08 

24.25 

15.47 
1.66 
6.53 
4.03 

18.42 

2.  Food  Away  From  Home  

3.  Tobacco 

4.  Alcohol  

5.  Fumlshings  and  

Household  Operations. 

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services 

9.  Personal  Care 

10.  Recreation  

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 

Lower 

120.36 

Middle  

120.33 

Upper 

120.28 

Guam  Blend:** 

1.  Food  At  Home  

101.83 

120.67 

64.70 

84.25 

129.21 

108.56 

77.30 

99.36 

99.33 

111.73 

27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 

27.52 

16.21 

1.82 

1.96 

19.85 

14.13 

1.34 

7.04 

3.88 

14.83 

24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 

24.49 

17.11 

1.51 

2.02 

21.50 

14.66 

1.51 

6.78 

3.74 

16.03 

21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

21.69 

17.94 

1.23 

2.08 

23.03 

15.13 

1.66 

6.53 

3.62 

17.14 

2.  Food  Away  From  Home 

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 

100.00 

100.00 

100.00 

Total  Indexes: 

Lower 

108.58 

Middle  

109.35 

Upper 

110.05 

1 

Puerto  Rico: 

1.  Food  At  Home  

116.37 

27.03 

31.45 

24.05 

27.99 

21.30 

24.79 

2. 

Foe 

3. 

Tob 

4. 

Alc( 

5. 

Fur 

atio 

6. 

Clo 

7. 

Dor 

8. 

Pro 

9. 

Per 

10.  Re 

T( 

T( 

St 

.  Crc 

ome 

Subtotal 

14.49 

1.80 

6.69 

4.32 

17.77 

I2176 

31.97 

17.19 

2.30 

2.54 

21.01 

15.28 

1.87 

6.93 

3.73 

19.847 

122!66 

28.67 

17.94 

1.23 

2.08 

24.25 

15.47 

1.66 

6.53 

4.03 

18.42 

21.69 

17.94 

1.23 

208 

23.03 

15.13 

1.66 

6.53 

3.62 

17.14 
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Categories 


2.  Food  Away  From  Home  

3.  Tobacco 

4.  Alcohol  

5.  Fumishings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  


Total  Weights 

Total  Indexes: 

Lower 

Middle  .... 
Upper 


Category 
indexes 


St.  Croix,  VI: 

1.  Food  At  Home  

2.  Food  Away  From  Home  

3.  Tobacco  

4.  Alcohol  

5.  Fumishings  and  Household  Oper- 
ations   

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 


Total  Indexes: 

Lower 

Middle 

Upper  


St. 


Thomas,  VI: 

1.  Food  At  Home  

2.  Food  Away  From  Home  

3.  Tobacco 

4.  Alcohol  

5.  Fumishings  and  Household  Oper- 
ations   

6.  Clothing 

7  Domestic  Services 

8  Professional  Services  

9.  Personal  Care 

10.  Recreation  

Total  Weights 


Total  Indexes: 

Lower 

Middle  .... 
Upper  


113.32 

74.87 

109.87 

109.16 
104.21 
57.76 
103.09 
106.65 
114.33 


127.69 

122.82 

53.92 

102.26 

134.22 
103.59 
53.37 
121.62 
113.40 
118.08 


138.12 

114.63 

62.90 

93.07 

125.64 
100.85 
58.97 
131.69 
111.77 
112.32 


Lower  income 


Middle  income 


Upper  income 


Weights* 


13.43 
2.82 
2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


Subtotal 


Weights* 


15.22 
2.11 
2.56 

16.77 

13.57 

1.00 

7.31 

4.17 

15.17 


109.33 


100.00 


27.03 

13.43 

2.82 

2.33 

15.36 

13.02 

1.73 

7.09 

3.91 

13.27 


34.51 

16.49 

1.52 

2.38 

20.62 

13.49 

0.92 

8.62 

4.43 

15.67 


118.65 


100.00 


37.33 

15.39 

1.77 

2.17 

19.30 

13.13 

1.02 

9.34 

4.37 

14.90 


118.72 


14.18 
2.34 
2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


100.00 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


100.00 


24.05 

14.18 

2.34 

2.40 

16.64 

13.50 

1.95 

6.82 

3.77 

14.35 


100.00 


Subtotal 


Weights' 


16.07 
1.75 
2.64 

18.16 

14.07 

1.13 

7.03 

4.02 

16.41 


109.27 


30.71 

17.42 

1.26 

2.45 

22.33 

13.98 

1.04 

8.29 

4.28 

16.94 


118.70 


33.22 

16.25 

1.47 

2.23 

20.91 

13.61 

1.15 

8.98 

4.21 

16.12 


118.15 


'Numbers  might  not  add  to  100  due  to  rounding. 
"Local  Retail  and  Commissary/Exchange. 


14.87 
1.90 
2.47 

17.82 
13.94 

2.15 
6.57  6.77 

3.64 
15.34 


100.00 


21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 


100.00 


21.30 

14.87 

1.90 

2.47 

17.82 

13.94 

2.15 

6.57 

3.64 

15.34 

100.00 


Subtotal 


16.85 
1.42 
2.71 

19.45 

14.53 

1.24 

3.88 
17.54 


109.18 


27.20 

18.26 

1.02 

2.53 

23.92 

14.44 

1.15 

7.99 

4.13 

18.11 


118.75 


29.42 

17.05 

1.20 

2.30 

22.39 

14.06 

1.27 

8.65 

4.07 

17.23 


117.64 


CONSUMPTION  Goods  and  Services  Analysis — Composites 

Location 

Weights 

Total  indexes 

Lower 
income 

Middle 
income 

Upper 
income 

Hilo,  HI  

75.81 
24.19 

114.12 
117.91 

113.08 
117.02 

11?  fW 

Kailua  Kona,  HI 

1 1A  1Q 

Total  weight  

100.00 

44144 
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Consumption  Goods  and  Services  Analysis— Composites— ContPued 


Weights 

Total  indexes 

Location 

Lower 
income 

Middle 
income 

Upper 
income 

Hawaii  County,  HI 

115.04 

114.03 

11308 

St.  Croix,  VI  

St.  Thomas,  VI 

48.26 
51.74 

118.65 
118.72 

118.70 
118.15 

118.75 
117.64 

Total  weight  

100.00 

Virgin  Islands  

118.69 

118.42 

11818 

Appendix  8 — OPM  Living  Community  List 


Low 


Middle 


High 


Anchorage,  AK: 
Homeowner 
Renter 

Fairbanks,  AK: 
Homeowner 
Renter  

Juneau,  AK: 
Homeowner 
Renter  

Nome,  AK: 
Homeowner 
Renter 

Honoiulu: 

Homeowner 


Renter 


Hawaii  County — Hilo: 

Homeowner  

Renter  

Hawaii  County — Kailua  Kona: 

Homeowner  

Renter  

Kauai: 

Homeowner  

Renter 

Maui: 

Homeowner  

Renter  

Guam: 

Homeowner  

Renter  

Puerto  Rico: 

Homeowner  


Renter 


St.  Croix: 

Homeowner  

Renter  _ 

St.  Thomas: 

Homeowner  

Renter  

Washington,  DC — DC: 

Homeowner  

Renter  

Washington,  DC — MD: 

Homeowner  


I^orth  Anchorage* 
North  Anchorage* 


Fairbanks 
Fairbanks 


Juneau/Mendenhall 
Juneau/Mendenhall 


Nome 
Nome 


Pearl  City 
Waipahu  .. 


Kalihi  

Pearl  Harbor  Area 


HHo 
Nile 


Kailua  Kona  Area 
Kailua  Kona  Area 


Kauai  . 
Kauai . 

Maui  .. 
Maui  .. 

Guam 
Guam 


Bayamon 

Carolina  . 
Bayamon 
Carolina  . 


Rk)  Piedras  excluding  VA  Hospital 
Area. 


St.  Croix 
St.  Croix 


St.  Thomas 
St.  Thomas 


Southeast  DC 
Southeast  DC 


North  Anchorage'  

North  Anchorage*  

South  Anchorage*. 
South  Anchorage*. 

Fairtjanks  

Fairbanks  

Fairbanks. 
Fairbanks. 

Juneau/Mendenhall  

Juneau/Mendenhall  

Juneau/Mendenhall 
Juneau/Mendenhall 

Nome  

Nome  

Nome. 
Nome. 

Kailua  ....„ 

Kanehoe  

Mililani  Town 

Aiea 

Aina  Haina. 
Hawaii  Kai. 
Kaimuki. 
Manoa. 
Aina  Hairu 

KaHua _ 

Kanehoe  

Milifani  Town  

Hawaii  Kai. 

Kaimuki. 

Manoa. 

Hilo _ 

Hilo 

Hito. 
Hilo 

Kailua  Kona  Area  

Kailua  Kona  Area 

Kailua  Kona  Ajea  

Kailua  Kona  Area 

Kauai 

Kauai  ...„ 

Kauai. 
Kauai. 

Maui 

Maui 

Maui 

Maui 

Guam 

Guam  

Guam. 
Guam. 

Rk)  Piedras  including  VA  Hospital 
Area. 

Guaynabo. 

Isia  Verde  

Rio  Piedras  excluding  VA  Hospital 
Area. 


St.  Croix 
St.  Croix 


St.  Thomas 
St.  Thomas 


Northeast  DC 
Northeast  DC 


Condado. 
Guaynabo. 


St.  Croix. 
St.  CroJx. 

St.  Thomas. 
St.  Thomas. 

Northwest  DC* 
Northwest  DC* 


Caprtol  Heights/Suitland  Gaithersburg/Silver  Spring  RockviHe 
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1 1                                                                             Low 

Middle 

High 

Renter 

Capitol  Heights/Suitland  

Hyattsville/College  Park 

Rockville 

Washington,  DC— VA: 

Homeowner  

Renter  

Woodbridge/Dale  City 

Woodbridge/Dale  City 

Springfield  

Alexandria  

Alexandna. 
Arlington. 

'Dividing  line  between  Nortti  and  South  Anchorage  is  Tudor  Road. 

"Excludes  Georgetown,  but  includes  Dupont  Circle,  Cleveland  Parte,  and  Adams  Morgan. 

I !  Appendix  9 — Historical  Home  Market  Values  and  Interest  Rates 


Area 


Year 


Interest  rate 
(percent) 


Income 
level 


Market 
value 


Annual 

p&r 


Anchorage,  AK 


1988 


1990 
1992 
1993 
1994 
1995 
1996 
1997 
1998 


1989 
1990 
1992 
1993 
1994 
1995 
1996 
1997 
1998 


10.500 

11.125 

10.250 

9.000 

8.125 

7.625 

8.625 

7.125 

7.792 

6.875 

10.500 

11.125 

10.250 

9.000 

8.125 

7.625 

8.708 

7.125 

8.183 

6.938 


Lower 

Middle 

Upper . 

Lower  . 

MkMte 

Upper 

Lower . 

MkkXe 

Upper 

Lower 

Middle 

Upper 

Lower 

KMddle 

Upper 

Loiwer 

Middte 

Upper 

Lo«ver 

Middte 

Upper 

Lower 

Middle 

Upper 

Lower 

MkJdIe 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Uppw 
Lower 
Mkldle 
Upper 
Lower 
Mkldle 
Upper 
Lower 
MkMIe 
Upper 
Lower 
Mkldle 
Upper 
Lower 
Mkldle 
Upper 
Lower 
Mkldle 
Upper 
Lower 
Mkklle 
Upper 
Lower 
Mkldle 
Upper 
Lower 
Mkldle 
Upper 


$74,218 

101,300 

117,190 
67,538 
93,454 

112,532 
60,784 
87.071 

114,783 
65,700 
96,200 

139,400 
70,902 
99.073 

130,815 
72.216 
99,099 

124,780 
83.286 

102,089 

134,580 
83,646 

112.671 

139.689 
86.859 

119.561 

149,073 
92.484 

123,136 

154,139 
64,696 
93,191 

123.467 
57,553 
88,424 

115,101 
50,604 
83,619 

107,143 
70,851 

101,400 

137.000 
69.498 

101,478 

115,787 
76,302 

112,580 

127,829 
68,940 
84,240 

108,426 
72,918 
92,625 

115,855 
78,804 
97,110 

122,196 
79,200 

110.903 


$6,517.44 
8,895.60 

10.291.08 
6,235.80 
8,628.72 

10,390.20 
5,229.00 
7,490.40 
9,874.32 
5,074.92 
7,430.88 

10,767.84 
5,053.92 
7,061.88 
9.32448 
4,906.92 
6,733.56 
8,47860 
6,21876 
7,62276 

10,048.80 
5,409.96 
7,287.24 
9,034.68 
5,997.96 
8.256.24 

10,294.20 
5,832  48 
7,765  56 
9,720.84 
5.681.28 
8,183.52 

10,842.24 
5,313.96 
8,164.32 

10,627  44 
4.353.24 
7,193.40 
9,217.08 
5,472.84 
7,832  52 

10,582.44 
4,953  84 
7,233.36 
8,253.24 
5,184.60 
7,649  64 
8.685  72 
5,186.76 
6,337.80 
8,157  48 
4,716.12 
5,990.76 
7,49316 
5.647  92 
6,959.88 
8.757.72 
5,026.80 
7,038  96 
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Area 


Juneau,  AK 


Year 


^kxne.  AK 


Honolulu,  HI 


1988 

1989 

1990 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1988 

1989 

1990 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1988 

1989 

1990 

1991 


Interest  rate  !      Income  Marltet 

(percent)     i       level       i        value 


10.500 
11.125 
10.250 
9.000 
8.125 
7.625 
8.625 
7.125 
7.792 
6.958 
10.500 
11.125 
10.250 
9.000 
8.125 
7.625 
8.625 
7.125 
8.183 
8.250 
11.000 
10.500 
10.250 
9.125 


Lower . 

Middle 

Upper . 

Lower . 

Middle 

Upper. 

Lower  . 

Middle 

Upper. 

Lower . 

Middle 

Upper . 

Lower . 

Middle 

Upper . 

Lower .. 

Middle 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper.. 

Lower  .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper  .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper  .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper  ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower  ... 

Middle  .. 

Upper ... 

Lower  ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 


76,441 
93,787 
113,874 
68.797 
86,284 
106,131 
78,429 
99,227 
123,324 
89,470 
114,400 
146,300 
87,570 
115.518 
134,232 
92,826 
117,364 
140,760 
102,879 
138,723 
163,812 
114,255 
143,767 
169.507 
130,266 
162,955 
185,011 
126,783 
160,927 
188,003 
78.763 
104,159 
125,312 
76,243 
100,826 
121,302 
73,803 
97.600 
117,420 
71,100 
97,500 
122,400 
56,453 
77,415 
97,186 
82,365 
112,948 
141,794 
81,711 
118,027 
154,343 
80,856 
119,171 
139,213 
99,324 
143,468 
187,612 
86,479 
124,914 
163,350 
134,388 
173,823 
335,274 
182,268 
231,218 
410,550 
248,571 
299,702 
510,714 
258,300 
320,866 
501,701 


Annual 
P&l* 


6,712.68 
8,235.96 
9.999  8-1 
6,352.08 
7,966.68 
9,799.20 
6,746.88 
8,536.08 
10,609.08 
6,911  04 
8,836.68 
11,300  76 
6,241  92 
8,234.04 
9,568.08 
6,307  32 
7.974  -2 
9,564  36 
7,681  3C 
10,358  ^6 
12,231  48 
7,389  72 
9,298.44 
10,963.20 
8,995.44 
1 1 ,252.76 
12,775.80 
8,063.16 
10,234.68 
11,956.68 
6,916.56 
9,146.76 
11,004.24 
7,039.56 
9,309.36 
11,199  96 
6,348.96 
8,396.16 
10,101.12 
5,492.04 
7,531.32 
9,454.68 
4,023.96 
5,518.08 
6,927.36 
5,596.56 
7,674.60 
9,634.68 
6,101.16 
8,812.80 
11,524.44 
5,229.48 
7,707.60 
9,003.84 
7,118.52 
10,282.32 
13,446.12 
6,237.00 
9,009.00 
11,781.00 
12,286.20 
15,891.48 
30,651.72 
16,005.84 
20,304,36 
36.052.44 
21,383.52 
25,782.12 
43,934.42 
20,175.48 
25,062.48 
39,187.20 


: 

1 
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Area 

Year 

Interest  rate  i     Income 

Market 

Annual 

(percent)            level 

value 

P&l* 

1992 

8.125 

Lower 

Middle 

Upper 

192,168 
323,752 
483,820 

13,697.64 
23,076.96 
34,486.56 

1993 

7.125 

Lower 

243,072 

15,721.20 

' 

Middle 

331,006 

21,408.48 

Upper 

470,730 

30,445.44 

1994 

9.333 

Lower 

Middle 

Upper 

257,814 
340,392 
466,242 

20,510.40 
27,079.80 
37,091.88 

1996 

7.025 

Lower 

Middle 

220,896 
303,849 

14,144.04 
19,455.60 

Upper 

417,095 

26,706.72 

1997 

7.875 

Lower 

213,003 

14,826.48 

Middle 

278,759 

19,403.52 

Upper 

401,642 

27,957.00 

1998 

7.250 

Lower 

Middle 

Upper 

190,800 
266,955 
399,092 

12,495.24 
17,482.56 
26.136.12 

Hito,  HI  

1988 

11.000 

Lower 

68.410 

6,254.28 

Middle 

92,371 

8,444.88 

Upper 

114,412 

10,459.92 

1989 

10.500 

Lower 

Middle 

Upper 

77,386 
102,559 
122,727 

6,795.60 

9,006.24 

10,777.32 

1990 

10.250 

Lower 

Middle 

Upper 

121,688 
108,821 
164,283 

10,468.32 

9,361.44 

14,132.52 

1991 

9.125 

Lower 

Middle 

134,100 
180,700 

10,474.44 
14,114.28 

Upper 

204,000 

15,934.20 

1992 

8.125 

Lower 

Middle 

Upper 

130,743 
162,903 
197,863 

9,319.32 
11.611.68 
14,103.60 

1 

- 

1993 

7.125 

Lower 

Middle 

Upper 

127,854 
173,095 
202,018 

8,269.20 
11,195.28 
13,065.96 

1 
1 

1994 

9.333 

Lower 

Middle 

Upper 

114,696 
162,500 
196,146 

9,124.92 
12,927.96 
15,604.80 

1996 

7.000 

Lower 

Middle 

Upper 

115,750 
164,711 
183,841 

7,392.84 
10,519.92 
11,741.76 

1 

1997 

7.792 

Lower 

Middle 

Upper 

89,064 
139,191 
186,983 

6,150.24 

9,611.76 

12.912.00 

1998 

7.125 

Lower 

Middle 

Upper 

90,000 
137,436 
163,489 

5.820.96 

8,889.00 

10,573.92 

Kj 

lilua  Kona,  HI 

1988 

11.000 

Lower 

Middle 

Upper 

100,662 
137,180 
160,692 

9,202.80 
12,541.44 
14,691.00 

1 

1989 

10.500 

Lower 

Middle 

Upper 

112,444 
151,973 
181,087 

9,874.32 
13,345.56 
15,902.16 

1 

1990 

10.250 

Lower 

Middle 

Upper 

134,609 
189,900 
225,100 

11,579.88 
16,336  32 
19,364.40 

i 

1991 

•9.130 

Lower 

Middle 

Upper 

154,800 
204,100 
256,700 

12,096  60 
15,949.08 
20,059.44 

1992 

8.125 

Lower 

Middle 

Upper 

159,867 
???,950 
261,018 

1 1 ,395.32 
15,891.84 
18,605.28 

1993 

7.125 

Lower 

Middle 

Upper 

153,666 
219,902 
261,902 

9.938  64 
14,18016 
16.939.08 

1994 

9..^^^ 

Lower 

Middle 

Upper 

152,235 
215,826 
224,128 

12,111.36 
17,170.44 
17,830.92 

1996 

6.958 

Lower 

144,434 

9,186  12 

• 

Middle 

191,923 

12,206.40 

! 
1 

1 

Upper 

220.752 

14,039.88 
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Area 


Kauai  County,  HI 


Year 


Maui  County,  HI 


Guam 


1997 

1998 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1996 

1997 

1998 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1996 

1997 

1998 

1988 

1989 


Interest  rate 
(percent) 


8.042 
7.375 
11.000 
10.500 
10.250 
9.125 
8.125 
7.125 
9.333 
6.958 
8.042 
7.292 
11.000 
10.500 
10.250 
9.125 
8.125 
7.125 
9.333 
7.000 
7.417 
7.292 
11.000 
10.375 


Income 
level 


Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle  ..„. 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper  

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper ....... 


Market 
value 


141,552 
186,056 
219,674 
156.699 
180,557 
225,284 
91,046 
124,556 
145,581 
103,516 
142,818 
177,900 
177,351 
233,846 
295,854 
174,336 
229,900 
290,800 
171,792 
221,624 
273,921 
171,964 
221,858 
274,195 
163,350 
222,196 
255,000 
176,907 
228,147 
265,084 
151,551' 
209,781 
235,688 
150,885 
191,646 
229,534 
121,107 
160,693 
202,081 
151,384 
200,866 
252,601 
174,092 
230,996 
290,491 
210,651 
279,500 
351,494 
207,913 
275,925 
346,925 
180,099 
255,476 
310,845 
180,000 
250,588 
278,443 
192,575 
260,593 
283.138 
182,448 
234,429 
274,074 
192,636 
233,779 
263,653 
84,271 
103,920 
207,287 
93,709 
116,079 
225,735 


Annual 
P&l* 


10,010.88 
13,158.36 
15,535.92 
10,389.84 
11,971.80 
14,937.36 

8,323.68 
1 1 ,387.28 
13,309.44 

9,090.24 
12,541.56 
15,622.32 
15,256.80 
20,116.80 
25,451.04 
13,617.12 
17,957.16 
22,714.08 
12,245.28 
15,797.28 
19,524.96 
11,122.08 
14,349.12 
17,734.08 
12,995.64 
17,677.20 
20,287.08 
11,251.3a 
14,510.28 
16,859.40 
10,718.04 
14,836.32 
16,668.48 

9,922.56 
12,603.12 
15,094.80 
11,071.92 
14,691.00 
18,474.84 
13,293.84 
17,639.04 
22,182  12 
14,976.36 
19,871.64 
24,989.64 
16,453.68 
21.831.36 
27.454.80 
14,820.00 
19,667.88 
24.728.76 
11,648.28 
16,523.40 
20.104.56 

14  320  32 
19,936.08 
22,152.12 
12  299  64 
16  643  88 
18  083  76 
12  147  36 

15  608  28 
18  247  80 
12,668  28 
15,373.92 
17,338.56 

7,704.36 

9,500.64 

18,950.76 

8,145.12 

TO.089.48 

19,620.72 


Puerto  Rico 


Annual 
P&l* 

10,010.88 
13,158.36 
15,535.92 
10.389.84 
11,971.80 
14,937.36 

8,323.68 
11,387.28 
13,309.44 

9,090.24 
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16  643  38 

'8  083  ^6 

•  2  1 4  :*  36 

'  5  608  28 

■8  24-  80 

•  2  668  28              ; 

'.5,373  92 

17,338  56 

7,704  36 

9,500  64 

18,950  ^6 

8,145  12 

T0,089  48 

19,620.72 

Area 


Puerto  Rico 


Year 


1990 


1991 


1992 


1993 


1994 


1996 


1997 


1988 
1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 
1998 
1988 
1989 
1990 
1991 
1992 
1993 


Interest  rate 
(percent) 


10.500 

10.125 

9.491 

7.750 

10.050 

7.875 

7.917 

7.500 

10.875 

10.375 

10.375 

8.875 

8.125 

7.125 

8.750 

7.792 

7.770 

6.500 

12,000 

11.750 

11.250 

10.250 

9,500 

8,375 


Income 
level 


Market 
value 


Lower  . 
Middle 
Upper  . 
Lower  . 
Middle 
Upper . 
Lower  . 

MIQQIO 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 


103,174 

128,151 

244,245 

113,491 

140,966 

268,670 

130,855 

162,534 

309,777 

144,738 

189.280 

258,978 

133,452 

188,240 

244,375 

130,746 

180,074 

224.347 

149,292 

162,500 

212,500 

121,500 

162,500 

204,000 

64,485 

78.985 

114,326 

70,934 

86,884 

122,329 

78,027 

95,572 

134,562 

82,800 

100,255 

141,100 

62,271 

84,721 

151,946 

61,389 

84,084 

151,878 

66,843 

102.232 

143.633 

69,714 

107,367 

168,385 

73,683 

108,849 

172,244 

77,859 

118,937 

175,032 

66,051 

85.592 

145,231 

64,730 

83,880 

142,326 

80,912 

104,850 

177,908 

85,281 

110,500 

187.500 

103,635 

151,866 

188,037 

112,962 

174,161 

194,004 


Annual 
P&l* 


9,060.24 

11,253.60 

21,448.32 

9,662.04 

12,001.08 

22,873.20 

10,554.60 

13,109.88 

24,986.28 

9,954.48 

13,017.84 

17.811.36 

11.290.32 

15,925.44 

20,674.56 

9,100.80 

12,534.36 

15,61608 

10,433.52 

11,356.56 

14,850  96 

8,155.68 

10,907.76 

13,693.44 

5,837.04 

7,149  48 

10.348  44 

6,165  48 

7,551  84 

10,632.72 

6,782.04 

8,307.00 

11,696.04 

6,324.48 

7,657.68 

10,777.44 

4,438  68 

6,038  88 

10,830  72 

3,970.44 

5,438.28 

9,822  96 

5,04816 

7,720.92 

10,847.64 

4,81404 

7,414.20 

11,627.76 

5,077.32 

7,500.60 

11,869.08 

4.72440 

7,216.92 

10,620  72 

6,522  36 

8,451.96 

14,341.08 

6,272.52 

8,128.20 

13,791.84 

7,544  28 

9,776.28 

16,588  32 

7,336.32 

9,505.80 

16,129.80 

8,365.68 

12,258.96 

15,178.68 

8,242.44 

12,708.00 

14.155.92 
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Area 


St.  Thomas,  VI 


Year 


Washington,  DC  (DC) 


1994 

1996 

1997 

1998 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1996 

1997 

1998 

1988 

1989 

1990 

1991 

r992 

1993 

1994 

1996 

1997 

1998 


Interest  rate 
(percent) 


9.083 
9.042 
9.250 
8.420 
12.000 
11.750 
11.250 
10.250 
9.000 
8.250 
9.083 
8.292 
8.333 
7.000 
10.500 
9.625 
9.875 
9.250 
8.313 
7.375 
8.677 
7.625 
7.823 
6.938 


Income 
level 


Lower . 

Middle 

Upper . 

Lower . 

Middle 

Upper . 

Lower . 

Middle 

Upper . 

Lower  . 

Middle 

Upper . 

Lower . 

Middle 

Upper . 

Lower  . 

Middle 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower  .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower  .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  . 

Upper .. 

Lower .. 

Middle  .. 

Upper ... 

Lower  ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper ... 

Lower  ... 

Middle  .. 

Upper ... 

Lower  ... 

Middle  .. 

Upper ... 

Lower ... 

Middle  .. 

Upper  ... 

Lower ... 

Middle  .. 

Upper  ... 


Market 
value 


77,409 
128.076 
210.035 

86,304 
124,863 
180,796 

78,489 
128.076 
152,099 

62,793 

98,020 
193.188 
121,129 
153,265 
182,929 
126,943 
160,622 
191,710 
122,500 
155,000 
185,000 
126,900 
180,700 
210,800 
128,930 
183,591 
214,173 
139,680 
198,829 
231,949 
106,533 
190,164 
195,381 
137,936 
197,134 
187,673 
137,936 
197,134 
187,673 
223,632 
193,388 
261,902 
76,327 
126,817 
202,310 
82,128 
140,619 
218,495 
87,877 
140,974 
235,975 
90,104 
144,550 
242,000 
90,828 
127,270 
241,230 
93,369 
115,021 
286,564 
82,242 
104,657 
305,541 
73,177 
110,425 
290,563 
56,115 
82,940 
220,779 
64,827 
91,585 
236,640 


Annual 
P&l* 


6,024.00 

9,966.84 
16,344.96 

6,691.32 

9,680  88 
14,017.44 

6.198.84 
10,115.04 
12,012.24 

4,600.92 

7,182.12 
14,155.32 
11,961.12 
15,134.40 
18,063.60 
12,301.20 
15,564  84 
18,577.32 
1 1 ,422.08 
14,452.32 
17,249.64 
10,916.64 
15,544.80 
18,134.28 

9,959.04 
14,181.24 
16,543.56 
10,074  00 
14,339.88 
16,728.48 

8,290.44 
14,798.52 
15,204.60 

9,987.00 

14,273.16 

13,588.08 

10,025.52 

14,328.24 

13,640.52 

14,283.12 

12,351.48 

16,727.40 

6,702.60 

11,136.48 

17.765.88 

6,701.52 

11,474.40 

17,829.00 

7,325.52 

11,751.84 

19,671.24 

7,116.12 

11,416.08 

19,112.40 

6,589.32 

9,233.04 

17,500.56 

6,190.80 

7,626.48 

19,000.56 

6,170.04 

7,851.72 

22,922  64 

4,972.20 

7,503.12 

19,743.24 

3,886.56 

5,744.52 

15,291.24 

4,114.56 

5,812.92 

15.019.44 
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'  <                                               Area 

Year 

i 
Interest  rate        Income 

Market 

Annual 

(percent)            level 

value 

p&r 

Washinoton   DC  fMD^ 

1988 

10.375 

Lower 

73  295 

6  370  68 

Middle 

113.498 

9,865.20 

Upper 

135,043 

1 1 ,737.80 

1989 

10.000 

Lower 

Middle 

Upper 

81,357 
125,983 
149,898 

6,854.04 
10,613.64 
12,628.44 

1990 

9.875 

Lower 

Middle 

Upper 

89,493 
138,581 
164,888 

7,460  28 
11,552.28 
13,745  28 

1 

1991 

8.750 

Lower 

Middle 

Upper 

93,475 
144,748 
169,958 

7,059.48 
10,931.88 
12,835.80 

i 

• 

1992 

8.313 

Lower 

Middle 

104,198 
131,118 

7,559.28 
9,51228 

Upper 

207,502 

15,053.64 

\ 

1993 

7.375 

Lower 

Middle 

Upper 

92.655 
118,911 
204.264 

6,143  52 

7,884.36 

13,543.68 

1994 

8.688 

Lower 

Middle 

Upper 

90,963 
167,349 
214.030 

6,831.24 
12,567.72 
16,073.40 

1996 

6.896 

Lower 

Mxldle 

Upper 

109.369 
???,845 
224.792 

6,912.12 
14,083.80 
14,206.80 

i 

\ 

1997 

7.920 

Lower 

Middle 

Upper 

94,536 
160,823 
199,648 

6,60876 
1 1 ,242.56 
13,956.72 

1998 

6.969 

Lower 

Middle 

Upper 

94,779 
166.049 
173.162 

6,034.56 
10,572.24 
11,025.12 

A  ashington.  DC  (VA)  

1988 

10.500 

Lower 

83,413 

7,324.92 

Middle 

94.122 

8,265.36 

Upper 

156.059 

13,704.36 

1 

1989 

9,500 

Lower 

90.066 

7,271.88 

!  1 

Middle 

101.652 

8,205.60 

1 

Upper 

168.544 

13,605.24 

1990 

10.000 

Lower 

97.293 

8,196.60 

: 

Middle 

109,784 

9,249.00 

Upper 

182.028 

15,335  28 

1991 

8.938 

Lower 

Middle 

Upper 

103.462 
117.650 
187.000 

7,947.48 

9,037  44 

14,364.60 

1992 

8.250 

Lower 

Middle 

Upper 

100,103 
126.315 
182.810 

7,219.56 

9,110.04 

13,184.52 

1993 

7.500 

\jmer 

Middle 

Upper 

94.905 
126.874 
181,705 

6,370.44 

8,516.40 

12,196  92 

1994 

8.698 

Lower 

Middle 

Upper 

99,657 
167,876 
228,191 

7,490  88 
12.618.72 
17,152.44 

1 

1996 

7.083 

Lower 

Middle 

Upper 

108.327 
169.472 
206,918 

6,976.80 
10,914.84 
13,326.60 

1997 

7.858 

Lower 

Middle 

Upper 

104.364 
160.706 
229.925 

7,252.56 
11,168.04 
15,978.24 

1998 

6.948 

Lower 

103.662 

6,586  08 

Middle 

160,849 

10,219.44 

f 

Upper 

229,024 

14,550.84 

Appendix  10 — Historical  Housing  Data 


Year 


Weights 


Lower 
amounts 


Subtotal 


Middle 
amounts 


Subtotal 


Upper 
amounts 


Subtotal 


-oraae   AK: 

1988  

1989  ....... 

1990  

1992  

1993  

1994  


6.31 
6.77 
8.19 
7.03 
7.72 
8.32 


6,517.44 
6,235.80 
5.229.00 
5.074.92 
5,053.92 
4,906.92 


411.25 
422.16 
428.26 
356.77 
390.16 
408.26 


8,895.60 
8,628.72 
7,490.40 
7,430.88 
7,061.88 
6,733.56 


561.31 
584.16 
613.46 
522.39 
545.18 
560.23 


10.291.08 

10,390.20 

9,874.32 

10,767.84 

9,324.48 

8,478.60 


649.37 
703.42 
808.71 
756.98 
719.85 
705.42 
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Year 

Weights 

Lower 
amounts 

Subtotal 

Middle 
amounts 

Subtotal 

Upper 
amounts 

Subtotal 

10.08 
12.92 
13.78 
18.88 

6.218.76 
5,409.96 
5.997.96 
5,832.48 

626.85 

698.97 

826.52 

1.101.17 

7.622.76 
7.287.24 
8,256.24 
7,765.56 

768.37 

941.51 

1,137.71 

1,466.14 

10,048.80 
9,034.68 

10,294.20 
9,720.84 

1.012.92 
1.167.28 
1,418.54 
1 ,835.29 

i99d  

1997  

1998  

Totals  

100.00 

5.670.37 

7.700.46 

9.777.78 

Fairbanks.  AK: 

1988  

1989  

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

5.681.28 
5.313.96 
4,a'>3.24 
5,472.84 
4.953.84 
5,184.60 
5,186.76 
4.716.12 
5.647.92 
5.026.80 

358.49 
359.76 
356.53 
384.74 
382.44 
431.36 
522.83 
609.32 
778.28 
949.06 

8,183.52 
8,164.32 
7,193.40 
7.832.52 
7.233.36 
7,649.64 
6,337.80 
5,990.76 
6,959.88 
7,038.96 

516.38 
552.72 
589.14 
550.63 
558.42 
636.45 
638.85 
774.01 
959.07 
1,328.96 

10,842.24 
10,627.44 
9,217.08 
10,582  44 
8,25324 
8,685.72 
8,157.48 
7,493.16 
8.757.72 
7,803.24 

684.15 
719.48 
754.88 

743.95 
637.15 
722.65 
822.27 
968.12 
1,206.81 
1,473.25 

1990  

1992  

1993 

1994  

1995  

1996 

1997  

1996 

Totals 

100.00 

5.132.81 

7.104.63 

8.732.71 

Juneau,  AK: 

1988 

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

6,712.68 
6,352.08 
6,746.88 
6,911.04 
6,241.92 
6.307.32 
7.681.80 
7.389.72 
8.995.44 
8,063.16 

423.57 
430.04 
552.57 
485.85 
481.88 
524.77 
774.33 
954.75 
1,239.57 
1,522.32 

8.235.96 

7.966.68 

8.536.08 

8.836.68 

8.234.04 

7,974.72 

10,358.16 

9.298.44 

11.252.76 

10.234.68 

519.69 

539.34 

699.10 

621.22 

635.67 

663.50 

1.044.10 

1.201  36 

1,550.63 

1,932.31 

9,999.84 

9,799  20 

10,609  08 

11,300.76 

9.568.08 

9,564  36 

12.231  48 

10,963.20 

12,77580 

1 1 ,956.68 

630.99 

663.41 

868.88 

794.44 

738.66 

795.75 

1.232.93 

1,416.45 

1,760.51 

2.257.42 

1989  

1990  

1992  

1993 

1994  

1995 

1996 

1997 

1998  

Totals  

100.00 

7.389.65 

9,406.92 

11,159.44 

Nome,  AK: 

1988  

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

6.916.56 
7.039.56 
6,348.96 
5.492.04 
4.023.96 
5.596.56 
6,101.16 
5,229.48 
7,118.52 
6.237.00 

436.43 
476.58 
519.98 
386.09 
310.65 
465.63 
615.00 
675.65 
980.93 
1.177.55 

9.146.76 
9.309.36 
8.396.16 
7,531.32 
5,518.08 
7.674.60 
8.812.80 
7.707.60 
10,282.32 
9.009.00 

577.16 
630.24 
687.65 
529.45 
426.00 
638.53 
888.33 
995.82 
1,416.90 
1,700.90 

11,004.24 

11,199.96 

10,101.12 

9,454  68 

6,927  36 

9,634.68 

11,524.44 

9,003.84 

13,446.12 

11.781.00 

694.37 
758.24 
827.28 
664.66 

534.79 

801.61 

1,161.66 

1,163.30 

1989 

1990 

1992  

1993  

1994 

1995 

1996 

1997 

1996  

1,852  88 
2,224.25 

Totals 

100.00 

6.044.49 

8,490.98 

10,683.04 

Honolulu.  HI: 

1988 

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

12.286.20 
16.005.84 
21.383.52 
20.175.48 
13.697.64 
15,721.20 
20.510.40 
14.144.04 
14.826.48 
12.495.24 

775.26 
1 .083.60 
1,751.31 
1,418.34 
1.057.46 
1.308.00 
2.067.45 
1 .827.41 
2,043.09 
2.359.10 

15,891.48 
20,304.36 
25,782.12 
25,062.48 
23,076.96 
21.408.48 
27.079.80 
19.455.60 
19.403.52 
17.482.56 

1,002.75 
1,374.61 
2,111.56 
1,761.89 
1,781.54 
1,781.19 
2,729.64 
2,513.66 
2,673.81 
3.300.71 

30.651.72 
36.052.44 
43,934.52 
39,187.20 
34.486.56 
30.445.44 
37,091.88 
26,706.72 
27.957.00 
26.136.12 

1,934.12 

1989 

1990 

2.440.75 
3.598.24 
2.754.86 
2.662.36 

1991  

1962 

1993 

1994 

2.533.06 

1996 

3,738  86 

1997 

3,450.51 

1996 

3,852.47 

4,934.50 

Totals 

100.00 

15.691.02 

21,031.36 

31.899.73 

Hilo.  HI: 

1968 

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

6.254.28 
6,795.60 
10.468.32 
10.474.44 
9.319.32 
8.269.20 
9,124.92 
7,392.84 
6.150.24 

394.65 
460.06 
857.36 
736.35 
719.45 
688.00 
919.79 
955.15 
847.50 

8.444.88 

9.006.24 

9.361.44 

14.114.28 

11.611.68 

11.195.28 

12.927.96 

10.519.92 

9,611.76 

532.87 

609.72 

766.70 

992.23 

896.42 

931.45 

1,303.14 

1.359.17 

1 ,324.50 

10,459.92 
10,777.32 
14,132.52 
15,934.20 
14,103.60 
13,065.96 
15.604.80 
11.741.76 
12.912.00 

1969 

660.02 

1990 

729.62 

1991  

1.157.45 

1992 

1,120.17 

1993 

1,088.80 

1994 

1.087  09 

1996 

1,572.96 

1997 

1,517.04 
1.779.27 

1998  .... 

Tots 


Kailua  Kona, 

1988  .... 

1989  .... 

1990  .... 

1991  .... 

1992  .... 

1993  .... 

1994  .... 

1996  .... 

1997  .... 
1996  .... 


ToU 


^aual.  HI: 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 
1966 


Toti 


Maji  Hi 
1986 
1966 
1990 
1991 
1992 
1993 
1964 
1996 
1997 
1998 


il     "" 

Guam- 

1988  ... 

1989  ... 

1990  ... 

1991  ... 

1992  ... 
1963  ... 
1994  ... 

1996  ... 

1997  ... 
1996  .. 

Tot 

.'^jerto  Rico: 

1988  ... 

I  1989  ... 

1990  ... 

1991  ... 

1992  ... 

1993  ... 

1994  ... 

1996  ... 

1997  ... 
1996  ... 


Tot 
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Subtotal 

1,012.92 
1,167.28 
1,418.54 
1 ,835.29 

9.777.78 


684.15 
719.48 
754.88 
743.95 
637.15 
722.65 
822.27 
968.12 
1,206.81 
1,473.25 

8.732.71 


630.99 

663.41 

868.88 

794.44 

738.66 

795.75 

1.232  93 

1,416.45 

1.760.51 

2,257.42 

11,159.44 


694.37 

758.24 

827.28 

664.66 

534.79 

801.61 

1,161.66 

1.163.30 

1,852.88 

2,224.25 

10,683.04 


1,934.12 
2.440.75 
3.59824 
2,754  8t 
2,662  3^ 
2.533  06 
3.738.86 
3.450.51 
3.852.47 
4,934.50 

31.899.73 


660.02 
729.62 
1,157.45 
1,120.17 
1,088.80 
1,087.09 
1,572.96 
1,517.04 
1,779.27 


Year 

Weights 

Lower 
amounts 

r 

Subtotal 

Middle       1 
amounts 

Subtotal 

Upper 
amounts 

Subtotal 

1998        

18.88 

5.820.96 

1.099.00 

8.889.00 

1.678.24 

10,573.92 

Totals       

100.00 

7,677.31 

10,394.44 

12,708.78 

1 

lua  Kona,  HI: 
1988         

6.31 

6.77 

8.19 

.  7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

9,202,80 

9,874.32 
11,579.88 
12,096.60 
11,395.32 

9,938.64 
12,111.36 

9,186.12 
10,010.88 
10,389.84 

580.70 

66849 

948,39 

850.39 

879  72 

826.89 

1,220.83 

1.186.85 

1.379..S0 

1,961.60 

12,541.44 
13,345.56 
16,336.32 
15,949.08 
15,891.84 
14,180.16 
17,170.44 
12,206.40 
13,158.36 
11,971.80 

791.36 
903.49 
1 ,337.94 
1.121.22 
1,226.85 
1,179.79 
1,730.78 
1,577.07 
1,813.22 
2.260.28 

14,691.00 
15,902.16 
19,364.40 
20,059.44 
18,605  28 
16,939.08 
17,830.92 
14,039  88 
15,535.92 
14,937,36 

927.00 

1989  

1990  

1.076.58 
1.585.94 

1 991   

1,410.18 

1 992  

1.436.33 

1 993  

1,409.33 

1^4  

1,797.36 

1906  

1997  

1 998  

1,813.95 
2,140.85 
2.820.17 

1 1         Totals       

100.00 

10,503.36 

13,942.00 

16,417.69 

1 

i.a.    HI: 
•  988       

6.31 

6.77 

8.19 

'    7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

8.323.68 
9,090.24 
15,256.80 
13,617.12 
12,245.28 
11,122.08 
12,995.64 
11,251  32 
10,718.04 
9,922.56 

525.22 

615.41 

1 ,249.53 

957.28 

945.34 

925.36 

1,309.96 

1 ,453.67 

1,476.95 

1,873.38 

11,387.28 
12.541.56 
20,116.80 
17,957.16 
15,797.28 
14,349.12 
17,677.20 
14.510.28 
14,R36.32 
12,60312 

718.54 
849.06 
1.647.57 
1,262.39 
1,219.55 
1,193.85 
1,781.86 
1.874.73 
2,044.44 
2,379.47 

13,309.44 
15,622.32 
25,451.04 
22,714.08 
19.524.96 
17,734.06 
20,287,08 
16,859.40 
16,668.48 
15,094.80 

839.83 

1989       

1.057.63 

1980  

2,084.44 

1991  

1.596.80 

1992  

1 993       

1,507.33 
1.475.48 

1 994 

2,044.94 

1 996  

1997          

2.178.23 
2,296.92 

'  9Q8         

2,849.90 

Totals                      .     . 

100.00 

11,332.10 

14,971.46 

17,931.50 

J-    Hi 

1 988        

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

11,071.92 
13.293.84 

14  976  36 
16  453  68 
1 4  82C  JO 
V  646  28 
14  320  32 
12,299.64 
12,147.36 
12,668.28 

698  64 
899  99 
1,226.56 
1,156.69 
1,144.10 
969.14 
■  443.49 
•.,589.11 
1,673.91 
2,391.77 

14.691.00 
17.639.04 

1=  8""  64 

2-  &:-•  .^6 

•  .i  56  '  88 
H:  i,23  40 
19,936.08 
16,643.88 
15,608.28 
15,373.92 

927.00 
1,194.16 
1 ,627.49 
1,534.74 
1,518.36 
1,374.75 
2,009.56 
2,150.39 
2,150.82 
2,902.60 

18,474.84 
22,182.12 
24.989.64 
27,454.80 
24,728.76 
20,104.56 
22,15212 
18.083  76 
18.247.80 
17,338.56 

1,165.76 

1 989        

1,501.73 

1990  '. 

2,046.65 

1991        

1,930.07 

1 992        

1,909.06 

1993          

1 ,672.70 

1 994        

2.232.93 

1 996       

2.336.42 

1 997         

2,514,55 

1998     

3,273.52 

1 
1 

Totals 

100.00 

13,193.40 

17,389.87 

20,583.39 

am- 
1 988       

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

7,704.36 
8,145.12 
9,060.24 
9.662.04 

10,554.60 
9,954  48 

1 1 ,290.32 
9,100.80 

10,433.52 
8,155.68 

48615 

551.42 

742.03 

679.24 

814.82 

828.21 

1,138.06 

1.175.82 

1,437.74 

1,539.79 

9,500.64 
10,089.48 
11,253.60 
12,001.08 
13,109.88 
13,017.84 
15,925.44 
12.534.36 
11,356.56 
10,907.76 

599.49 

683.06 

921.67 

843.68 

1,012.08 

1,083.08 

1,605.28 

1,619.44 

1,564.93 

2.059.39 

18,950.76 
19.620.72 
21,448.32 
22,873.20 
24,986.28 
17,811.36 
20,674.56 
15,616.08 
14,850.96 
13,693.44 

1.195.79 

1 989     

1,328.32 

1 990        

1.756.62 

1991        

1,607  99 

1992  

1,928  94 

1893  

1,481.91 

1994       

2,084.00 

1 996     

2.017.60 

1 997        

2.046.46 

1 998    

2,585.32 

Totals        

100.00 

9,393.28 

11,992.10 

18.032.95 

lerto  Rico: 
1868 

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

5,837.04 
6,165.48 
6,782.04 
6,324.48 
4,438.68 
3,970.44 
5,048.16 
4,814.04 
5,077.32 
4,724.40 

368.32 
417,40 
555.45 
444.61 
342.67 
330.34 
508.85 
621.97 
699.65 
891.97 

7,149.48 
7,551.84 
8,307  00 
7,657.68 
6,038.88 
5,438.28 
7,720.92 
7,414.20 
7.500.60 
7,216.92 

451.13 
511.26 
680.34 
538.33 
466.20 
452.46 
778.27 
957.91 
1,033.58 
1,362.55 

10,348.44 
10,632.72 
11.696.04 
10.777.44 
10,830.72 
9.822.96 
10.847.64 
11,627.76 
11,869  08 
10.620.72 

652  99 

1989  » 

1990     

719.84 
957.91 

1991  

757.65 

1992      

836.13 

1993  

817.27 

1994       ; 

1,093.44 

1996 

1,502.31 

1997               

1,635.56 

1998     

2,005.19 

j                Tntalc 

100.00 

5,181.23 

7,232.03 

10.978.29 

1 

=^=^^= 

44114 


FederaiK^i>,ter/Vol.  65,  No.  137 /Monday,  July  17,  2000 /Notices 


Year 


St.  Croix.  VI; 

1988  ... 

1989  .... 

1990  ... 

1991  

1992  

1993  

1994  

1996  

1997  

1998  


Totals 

St.  Thomas,  VI: 

1988  

1989  

1990  

1991  

1992  

1993 

1994  

1996  

1997  

1998  


Totals 


Washington,  DC  (DC): 
1988  


1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 
1996 


Totals 


Washington,  DC  (MD): 
1988  


1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 
1998 


Totals 


Washington,  DC  (VA): 

1988  

1989 

1990  

1991  

1992  

1993 

1994 

1996 

1997  

1998  


Totals 


Weights 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12,92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

832 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


Lower 
amounts 


6,522.36 
6,272.52 
7,544.28 
7,336.32 
8,365.68 
8,242.44 
6,024.00 
6,691.32 
6,198  84 
4,600.92 


Subtotal 


411.56 
424.65 
617.88 
515.74 
645.83 
685.77 
607.22 
864.52 
854.20 
868.65 


Middle 
amounts 


11.961.12 

12.301.20 

11,422.08 

10.916.64 

9,959.04 

10.074.00 

8,290.44 

9,987.00 

10,025.52 

14,283.12 


6,496.02 


6,702.60 
6,701.52 
7.325.52 
7.116.12 
6,589  32 
6,190.80 
6.170  04 
4,972.20 
3.886.56 
4.114.56 


6.370.68 
6.854.04 
7.460.28 
7,059.48 
7,559.28 
6,143.52 
6,831.24 
6,912.12 
6,608.76 
6.034.56 


7,324.92 
7.271.88 
8,196.60 
7,947.48 
7,219.56 
6,370.44 
7.490.88 
6,976.80 
7,252.56 
6.586.08 


754.75 

832.79 

935.47 

767.44 

768.84 

83816 

835.68 

1.290.32 

1,381.52 

2,696.65 


11,101.62 


422  93 
453.69 
599.96 
500.26 
508.70 
515.07 
621.94 
642.41 
535.57 
776.83 


5,577.36 


401.99 
464.02 
611.00 
496.28 
583.58 
511.14 
688.59 
893.05 
910.69 
1,139.32 


6,699.66 


462.20 
492.31 
671.30 
558.71 
557.35 
530.02 
755.08 
901.40 
999.40 
1.243.45 


7.171.22 


8,451.96 

8,128.20 

9,776.28 

9,505.80 

12,258.96 

12,708.00 

9,966.84 

9,680.88 

10,115.04 

7.182.12 


Subtotal 


15,134.40 
15,564.84 
14,452.32 
15,544,80 
14,181.24 
14,339.88 
14,798.52 
14,273.16 
14,328.24 
12.351.48 


533.32 

550.28 

800,68 

668.26 

946.39 

1.057.31 

1,004,66 

1 ,250.77 

1,393.85 

1.355.98 


9,561.50 


Upper 
amounts 


14.341.08 
13,791.84 
16,588.32 
16.129.80 
15.178.68 
14,155.92 
16,344,96 
14.017.44 
12,012,24 
14.155.32 


11,136.48 

11,474.40 

11.751.84 

11.416.08 

9,233,04 

7,626.48 

7,851.72 

7,503,12 

5,744,52 

5,812.92 


9,865.20 
10.613,64 
1 1 ,552,28 
10,931,88 
9,512,28 
7,884,36 
12.567,72 
14,083,80 
11,242,56 
10,572,24 


954,98 
1,053,74 
1,183,65 
1,092.80 
1,094.79 
1,193.08 
1.491,69 
1 ,844,09 
1,974,43 
2.331.96 


14,215.21 


702.71 
776.82 
962  48 
802.55 
712.79 
634,52 
791,45 
969,40 
791,59 
1,097.48 


18,063.60 
18,577.32 
17,249.64 
18.134.28 
16,543,56 
16,728,48 
15,204,60 
13.588.08 
13,640.52 
16.727.40 


8.241,79 


622,49 

718.54 

946.13 

768,51 

734,35 

655,98 

1 ,266.83 

1,819.63 

1,549.22 

1,996.04 


17,765.88 
17,829.00 
19,671.24 
19,112.40 
17,500,56 
19,000,56 
22,922,64 
19,743,24 
15,291,24 
15,019,44 


8,265,36 

8,205,60 

9.249.00 

9,037.44 

9,110.04 

8,516.40 

12,618.72 

10,914.84 

11,168.04 

10.219.44 


11,077.72 


521.54 

555.52 

757.49 

635.33 

703.30 

708.56 

1,271.97 

1,410.20 

1,538.96 

1,929.43 


10,032.30 


11,737.80 
12.628.44 
13,745.28 
12.835.80 
15,053.64 
13,543.68 
16,073.40 
14,206.80 
13,956.72 
11.025.12 


13,704.36 
13,605.24 
15,335.28 
14,364  60 
13,184.52 
12,196.92 
17.152.44 
13.326.60 
15.978.24 
14,550.84 


Subtotal 


904.92 
933.71 
1.358  58 
1.133.92 
1,171.79 
1,177.77 
1,647.57 
1,811.05 
1 ,655.29 
2,672.52 


14,467.12 


1.139  81 
1.257.68 
1,412.75 
1.274.84 
1,277.16 
1,391.81 
1.532.62 
1,755.58 
1.879.66 
3.158.13 


16.080.04 


1,121.03 
1,207.02 
1,611.07 
1,343.60 
1,351.04 
1,580.85 
2,310.60 
2.550.83 
2,107.13 
2.835.67 


18,018.84 


740  66 
854.95 
1,125.74 
902.36 
1,162.14 
1,126.83 
1 ,620.20 
1,835.52 
1.923.24 
2,081.54 


13.373.18 


864.75 
921.07 
1,255.96 
1,009.83 
1,017.84 
1,014.78 
1 ,728.97 
1.721.80 
2,201 .80 
2,747.20 


14.484.00 
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Appendix  1 1 — Summary  of  Rental  Analyses 


904.92 
933.71 
1,358  58 
1,133.92 
1,171.79 
1,177.77 
1,647.57 
1,811.05 
1,655.29 
2,672.52 


14,467.12 


1,139.81 
1,257.68 
1,412.75 
1 ,274.84 
1,277.16 
1,391.81 
1,532.62 
1,755.58 
1,879.66 
3,158.13 

16,080.04 


1,121.03 
1,207.02 
1,611.07 
1,343.60 
1,351.04 
1,580.85 
2,310.60 
2,550.83 
2,107.13 
2,836.67 

18,01884 


740  66 
854.95 
1,125.74 
902.36 
1,162.14 
1,126.83 
1,620.20 
1,835.52 
1,923.24 
2,081.54 

13,373.18 


864.75 
921.07 
1,255.96 
1,009.83 
1.017.84 
1,014.78 
1 ,728.97 
1,721.80 
2,201 .80 
2,747.20 

14,484.00 


Anchorage,  AK: 

Low  

Middle  

High 

Fairbanks,  AK: 

Low  

Middle  

High 

Juneau,  AK: 

Low  

Middle  

High 

•Nonne,  AK: 

Low  

Middle  

High 

Honolulu,  HI: 

Low  

Middle  

High 

Hilo,  HI: 

Low  

Middle  

High 

Kailua  Kona,  HI: 

Low  

Middle  

High 

Kauai,  HI: 

Low  , 

Middle  

High 

Maui,  HI: 

Low  

Middle  

High 

Guam: 

Low  

Middle  

High 

"Puerto  Rico: 

Low  

Middle  

High 

Croix,  VI: 

Low  I 

Middle  

High 

St.  Thomas,  VI: 

Low  

Middle  

High 

•••Washington,  DC  (DC): 

Low  

Middle  

High 

Washington,  DC  (MD): 

Low  

Middle  

High 

—•Washington,  DC  (VA): 

Low  

Middle  

High 


St 


1 998  data  medians 


Broker  &  non-broker 


22 
18 
30 

9 
14 
10 

7 
15 
11 

2 
4 
0 

130 
205 
310 

65 

44 

207 

62 

24 

126 

54 
24 
74 

157 

39 

400 

8 
26 

14 

31 
24 
11 

8 
9 
8 

25 
21 
22 

16 
13 
13 

12 
18 
25 

5 
31 
68 


$563 

668 

1,013 

520 
698 
888 

750 

890 

1,225 

750 
869 
988 

723 

900 

1,373 

441 
575 
698 

569 

713 

1,038 

588 
669 
875 

675 

800 

1,035 

700 

900 

1,100 

613 

775 

1.238 

494 
694 
850 

663 

900 

1,213 

489 

695 

1,275 

589 

739 

1,275 

628 

979 

1,425 


Non-Broker 


Broker 


15 
12 
23 

6 
9 
9 

3 
6 
5 

2 

4 
0 

119 
192 
302 

65 

39 

201 

60 

21 

124 

48 
12 
72 

142 

26 

388 

3 

17 
9 

18 
10 

11 

4 
4 
5 

13 

9 

11 

10 

4 

13 

6 
10 
12 

5 

14 
49 


$575 

698 

1,175 

505 

695 

1,000 

725 

930 

1.350 

750 

913 

0 

695 

850 

1.395 

375 
450 
695. 

550 
625 
975 

525 
638 
850 

650 
725 
950 

500 

800 

1.200 

425 
600 
975 

438 
638 
700 

625 

800 

1,200 

438 

645 

1,000 

553 

689 

1,300 

665 

798 

1,200 


7 
6 

7 

3 
5 
1 

4 
7 
6 

0 
0 
0 

11 

13 

8 

0 
5 
6 

2 
3 
2 

6 

12 

2 

15 
13 
12 


13 

14 

0 

4 
5 
3 

12 
12 
11 

6 
9 
0 

6 
8 

13 

0 

17 
19 


$550 
638 

850 

535 
700 
775 

775 

850 

1.100 

750 
825 
988 

750 

950 

1,350 

506 
700 
700 

588 

800 

1.100 

650 
700 
900 

700 

875 

1.119 

900 
1.000 
1,000 

800 

950 

1,500 

550 

750 

1.000 

700 
1.000 
1,225 

540 

745 

1.550 

624 

788 

1,250 

590 
1.159 
1.650 


•  Used  1 997  broker  rental  values  at  all  income  levels  tjecause  this  year's  data  were  unavailable. 

••Used  broker  quote  data  tor  all  communities  in  the  greater  San  Juan  area  Except  at  the  upper  income  level,  for  which  1997  broker  rental 
value  was  used  t)ecause  this  year's  data  reflected  Incomplete  rental  information. 
•••Used  1997  broker  rental  at  the  upper  Income  level  t)ecause  this  year's  data  reflected  Incomplete  rental  infonnation. 
*••*  Used  1 997  broker  rental  value  at  the  lower  income  level  because  this  year's  data  were  unavailable. 
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Appendix  12 — Housing  Cost  Analysis 


Annual  costs 

Category 

Lower 

income 

Middle 

income 

Upper 

inconw 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Anchorage,  AK: 

Maintenance  

$796 
390 
2.094 
1,710 
5,670 

$62 

117 

1.840 

$936 

472 

2,411 

2,277 

7,700 

$73 
$129 
2,094 

$1,077 

560 

2,728 

2,560 

9,778 

Insurance  

$78 
$141 

Utilities  

Real  estate  taxes 

2,242 

Housing 

6.756 

8,016 

12,156 

Total  annual  cost  

10.660 

8,775 

13,796 

10,312 

16,723 

14,617 

Fairt>anks,  AK: 

Maintenance  

764 

374 

2,814 

1.368 

5.133 

60 

150 
2,466 

898 

472 

3,250 

1.995 

7.105 

70 
168 

2,814 

1,033 
511 
3,685 
2.233 
8.733 

Insurance  

75 

Utilities  

180 

Real  estate  taxes 

3,018 

Housing ;. 

6,240 

8,376 

10,656 

Total  annual  cost  

10,453 

8,916 

13,720 

11,428 

16,195 

13,929 

Juneau,  AK: 

Maintenance  

814 

412 

2.245 

1,524 

7,390 

64 

127 

1,976 

958 

493 

2,583 

1,934 

9,407 

74 

139 

2,245 

10,680 

1,101 

567 

2,920 

2.260 

11.159 

Insurance  

80 

Utilities  

152 

Real  estate  taxes 

2,403 

Housing  

9.000 

14.700 

Total  annual  cost 

12,385 

11.167 

15,375 

13,138 

18,007 

17.335 

Nome,  AK: 

Maintenance  

736 
511 

3,633 
961 

6,044 

58 

250 
3.174 

866 

663 

4,206 

1.388 

8.491 

67 

250 
3,633 

995 

701 

4,780 

1.815 

10,683 

:•  -■       -    _         -: 

Insurance  

73 

Utilities  

250 

Real  estate  taxes 

3.901 

Housing  

9.000 

10,428 

11,856 

Total  annual  cost 

11,885 

12.482 

15,614 

14,378 

18,974 

16,080 

Honolulu,  HI: 

Maintenance  

695 

580 

1,776 

526 

15,691 

54 

319 

1.585 

817 

68? 

2,015 

792 

21.031 

63 

364 
1,776 

940 

907 

2,253 

1,253 

31,900 

Insurance  

69 

Utilities  

412 

Real  estate  taxes 

1,887 

Housing 

8.676 

10,800 

16,476 

Total  annual  cost 

19,268 

10,634 

25,337 

13,003 

37,253 

18,844 

Hllo,  HI; 

Maintenance  

784 
423 

2,314 
425 

7.677 

61 

276 
2,041 

922 

487 

2.654 

828 

10,394 

71 

314 

2.314 

1,060 

548 

2,994 

1,050 

12,709 

Insurance  

77 

Utilities  

351 

Real  estate  taxes 

2,472 

Housing 

5,292 

6,900 

8,376 

Total  annual  cost 

11,623 

7,670 

15,285 

9,599 

18,361 

1 1 ,276 

Kailua  Kona,  HI: 

Maintenance  

737 

531 

2,308 

992 

10,503 

58 

145 

2.036 

867 

587 

2,648 

1,195 

13,942 

67 

161 

2,308 

997 

676 

2,989 

1,575 

16,418 

Insurance  

73 

Utilities  

351 

Real  estate  taxes 

2,467 

Housing 

6,828 

8,556 

12,456 

Total  annual  cost 

15,071 

9,067 

19,239 

11,092 

22,655 

15,347 

Kauai  County,  HI: 

Maintenance  

1.103 

517 

1.876 

86 
329 

1,657 

1,297 

609 

2,151 

100 

365 

1,876 

1,492 

716 

2,425 

Insurance  

109 

Utilities  

416 

2,004 
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Annual  costs 

Category 

Lower  i 

ncome 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Real  estate  taxes 

582 
11,332 

795 
14,971 

994 
17.932 

Housing  

7,056 

8,028 

10,500 

[  1          Total  annual  cost „ 

15,410 

9,128 

19,823 

10,369 

23,559 

13,029 

M 

aui  County,  HI: 

Maintenance  _ 

Insurance  

Utilities  

Real  estate  taxes 

1,074 
629 

1.679 
725 

13,193 

84 

307 

1.495 

1.263 
711 

1,908 

920 

17,390 

98 

349 

1,679 

1,452 

723 

2,137 

1,062 

20,583 

106 

390 

1,786 

Housing „ 

1          Total  annual  cost _ _ 

yarn: 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes     

8,100 

9.600 

12,420 

17,300 

9,986 

22,192 

11.726 

25.957 

14,702 

G 

963 
1.429 
3,103 

330 
9,393 

75 

329 

2,720 

1,133 

1,912 

3.582 

459 

11.992 

88 

394 

3.103 

iasbb 

1.303 

2.400 

4,061 

590 

18,033 

95 

460 

3,327 

Housing 

Total  annual  cost 

8,400 

13.200 

15,218 

11,524 

19,078 

14,385 

26,387 

17,082 

'                                       f   ■ 
uerlo  Rico: 

Maintenance  

Insurance 

Utilities  „ 

Real  estate  taxes 

P 

538 
497 

2,031 
46 

5,181 

42 

247 
1,797 

633 
778 

2.325 
708 

7.232 

49 

297 

2,031 

728 

1.163 

2,618 

1,611 

10,978 

53 

323 

2,168 

Housing 

Total  annual  cost 

7,356 

9,300 

14,856 

8,293 

9,442 

11,676 

11,677 

17,098 

17,400 

1.  Croix,  VI: 

Maintenance  _ 

Insurance „ 

Utilities  _ 

Real  estate  taxes               .  .         

S 

491 
1.195 
1,371 

283 
6,496 

38 

684 

1,237 

577 
1.472 
1,539 

548 
9.562 

45 

772 
1,371 

8^328 

664 

2,797 

1,707 

1,261 

14,467 

48 

890 

1,449 

Housing 

Total  annual  cost 

5,928 

10,200 

9,836 

7,887 

13.698 

10,516 

20,896 

12,587 

1.  Thomas.  VI: 

Maintenance  , 

S 

542 

3.213 

1,372 

1,490 

11,102 

42 

700 

1,237 

638 

2.777 

1.539 

1,188 

14,215 

49 
822 

1,372 

733 

3,759 

1,707 

1,/// 

16,080 

53 

Insurance     

890 

Utilities        .■'. 

1,450 

Real  estate  taxes                  .         

Housing 

Total  annual  cost 

7,956 

10.800 

14,556 

17,719 

9,935 

20,357 

13,043 

24,056 

16,949 

1 

ashington,  CX^  (DC): 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes                                         

^ 

611 
252 

2,432 
334 

5,577 

48 

127 

2.144 

719 
350 

2,791 
591 

8,242 

56 

161 

2.432 

827 

800 

3,151 

>■  1,984 

18,019 

60 

136 

2,599 

Housing 

Total  annual  cost 

5,868 

8.340 

15,300 

9,206 

8,187 

12,693 

10,989 

24,781 

18,095 

Washington,  DC  (MD): 

Maintenance  

V 

611 

212 

2,040 

1.175 

6,700 

48 

145 

1,800 

719 

294 

2,340 

2,059 

11,078 

56 

159 

2,040 

827 

302 

2,641 

2,147 

13,373 

60 

Insurance  

Utilities  

Real  estate  taxes  

148 
2,180 

Housing  ...„ 

Total  annual  cost 

7,068 

8,868 

15.300 

10,738 

9,061 

16,490 

11,123 

19,290 

17,688 

i/ashington,  DC  (VA): 

Maintenance 

Insurance  

V 

611 
226 

48 
126 

719 
282 

56 
141 

827 
358 

60 
156 
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Annual  costs 

Category 

Lower  income 

Middle  income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Utilities  

2,401 
1,410 
7,171 

2,122 

2,749 

1,978 

10,032 

2,401 

3,097 

2,462 

14,484 

2,563 

Real  estate  taxes 

Housing  

7.536 

11.748 

17.100 

Total  annual  cost 

11,819 

9.832 

15,760 

14,346 

21,228 

19,879 

HOUSING  Cost  Analysis — Composites 


Weights 

Annual  costs 

Location 

Lower 

in(X)me 

Middle 

income 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Hilo,  HI  

75.81 
24.19 

$11,623 
15,071 

$7,670 
9.067 

$15,285 
19.239 

$9,599 
11.092 

$18,361 
22,655 

$11,276 
15,347 

Kailua  Kona,  HI  

Total  weight  

100.00 

Hawaii  County,  HI 

12,457 

8.008 

16,241 

9.960 

19,400 

12,261 

St.  Croix,  VI 

48.26 
51.74 

9,836 
17,719 

7.887 
9.935 

13.698 
20.357 

10,516 
13,043 

20,896 
24,056 

12,587 
16,949 

St.  Thomas,  VI  

Total  weight  

100.00 

Virgin  Islands  

13.915 

8.947 

17,143 

11,823 

22,531 

14,844 

33.34 
33.33 
33.33 

Washington,  DC,  DC  

Washington,  DC,  MD  

Washington,  DC,  VA 

9.206 
10,738 
11.819 

8.187 
9,061 
9,832 

12,693 
16,490 
15,760 

10,989 
11.123 
14.346 

24,781 
19,290 
21,228 

18,095 
17,688 
19,879 

Total  weight  

100.00 

DC  area  

10.588 

9,027 

14,981 

12,153 

21,767 

18,554 

Appendix  13 — Housing  Analysis 


Anchorage,  AK: 
Lower  income 
Middle  income 
Upper  income 

Fairbanks,  AK: 
Lower  Income 
Middle  income 
Upper  income 

Juneau,  AK: 

Lower  income 
Middle  income 
Upper  income 

Nome,  AK: 

Lower  income 
Middle  income 
Upper  Income 

Honolulu,  HI: 

Lower  Income 
Middle  income 
Upper  income 

Hawaii  County,  HI: 
Lower  Income 
Middle  income 
Upper  income 

Kauai  County,  HI: 
Lower  income 
Middle  income 
Upper  income 


Owners 


Total  annual 
cost 


$10,660 
13,796 
16,723 

10,453 
13.720 
16,195 

12.385 
15,375 
18,007 

11,885 
15,614 
18.974 

19,268 
25,337 
37,253 

12,457 
16,241 
19,400 

15,410 
19,823 
23,559 


Total  cost 
DC  area 


$10,588 
14,981 
21,767 

10,588 
14,981 
21,767 

10,588 
14,981 
21,767 

10,588 
14,981 
21,767 

10.588 
14.981 
21.767 

10.588 
14.981 
21.767 

10.588 
14.981 
21.767 


Index 


Renters 


Total  annual 
cost 


100.68 
92.09 
76.83 

98.72 
91.58 
74.40 

116.97 

102.63 

82.73 

112.25 

104.23 

87.17 

181.98 
169.13 
171.14 

117.65 

108.41 

89.13 

145.54 
132.32 
108.23 


$8,775 
10,312 
14,617 

8.916 
11.428 
13,929 

11,167 
13.138 
17,335 

12.482 
14,378 
16,080 

10,634 
13,003 
18.844 

8,008 

9,960 

12,261 

9,128 
10,369 
13,029 


Total  cost 
DC  area 


$9,027 
12,153 
18,554 

9,027 
12,153 
18,554 

9.027 
12,153 
18,554 

9,027 
12,153 
18.554 

9.027 
12.153 
18,554 

9.027 
12.153 
18,554 

9.027 
12,153 
18,554 


Index 


97.21 
84.85 
78.78 

98.77 
94.03 
75.07 

123.71 

108.10 
93.43 

138.27 

118.31 

86.67 

117.80 
106.99 
101.56 

88.71 
81.96 
66.08 

101.12 
85.32 
70.22 
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Owners 


Total  annual 
cost 


Total  cost 
DC  area 


Index 


Renters 


Total  annual 
cost 


Total  cost 
DC  area 


Index 


Vaul  County,  HI: 
Lower  income 
Middle  income 
Upper  income 

Guam; 

Lower  Income 
Middle  income 
Upper  income 

''jerto  Rico: 

Lower  income 
Middle  Income 
Upper  income 

J  rgin  Islands: 
Lower  income 
Middle  income 
Upper  income 


17,300 
22,192 
25.957 

15,218 
19,078 
26,387 

8,293 
11,676 
17,098 

13,915 
17,143 
22.531 


10,588 
14,981 
21,767 

10.588 
14,981 
21,767 

10.588 
14,981 
21,767 

10,588 
14,981 
21.767 


163.39 
148.13 
119.25 

143.73 
127.35 
121.22 

78.32 
77.94 
78.55 

131.42 
114.43 
103.51 


9,986 
11,726 
14,702 

11,524 
14,385 
17,082 

9,442 
11,677 
17.400 

8.947 
11,823 
14.844 


9,027 
12,153 
18,554 

9,027 
12,153 
18,554 

9,027 
12,153 
18,554 

9.027 
12.153 
18,554 


110.62 
96.49 
79.24 

127.66 

118.37 

92.07 

104.60 
96  08 
93.78 

99.11 
97.28 
80.00 


Appendix  14 — ^Private  Transportation  Cost  Analjrsis 


Category 


Annual  costs 


Honda  Civic 

1.5L4cyl 

DX4dr 

sedan 


Ford  Taurus       Chevroiet 

3.0L6cyl  S10  Blazer 

GL  4  dr  4.3L  6  cyl  4 
sedan  WD  2  dr 


Anchorage,  AK: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax 

Depreciation 

Finance  expense  

Insurance  , 


$762 

728 

123 

69 

50 

2.167 

687 

1,321 


$1,143 

695 

163 

69 

50 

3.595 

875 

1.247 


$1,429 

657 

152 

74 

50 

4,111 

1,023 

1,491 


Total  annual  cost 


5,907 


7,837 


8,987 


•a tianks,  AK: 


.Mai.itenance/oil 

Tires 

License  and  registration 

Miscellaneous  tax 

Depreciation 

Finance  expense  

Insurance  


739 

915 

97 

74 

0 

2,457 

724 

1,336 


1,109 

916 

131 

74 

0 

3,556 

861 

1,271 


1,386 

829 

160 

79 

0 

4,535 

1,078 

1,477 


Total  annual  cost 


6,342 


7,918 


9,544 


Jjneau,  AK: 

Fuel     

Maintenance/oil 

Ttres  

License  and  registration 

Miscellaneous  tax 

Depreciation 

Finance  expense  

Insurance  


813 

756 

112 

44 

0 

1,954 

636 

981 


1,220 

758 

151 

44 

0 

3.390 

821 

9OD 


1.525 

771 

154 

49 

0 

4,043 

985 

1,064 


Total  annual  cost 


5.296 


7,350 


8,591 


Nome,  AK: 

Fuel  

Maintenance/oil 

Tires 

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  


1.264 

796 

124 

44 

0 

3.013 

784 

1.202 


1.897 

774 

159 

44 

0 

4.190 

928 

1.244 


2.371 

708 

169 

49 

0 

5.218 

1,145 

1,656 
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Category 


Annual  costs 


Honda  Civic 

1.5L4cyl 

DX4clr 

sedan 


Total  annual  cost 


HI: 


Honolulu, 

Fuel 

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  


Total  annual  cost 


Hlk).  HI: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation  

Finance  expense  

Insurance  


Total  annual  cost 


Kailua  Kona,  HI: 

Fuel  

MaintenafKe/oil 

Tires 

License  and  registration 

Miscellaneous  tax 

Depreciation 

Finance  expense  

Insurance  


Total  annual  cost 


Kauai,  HI: 

Fuel 

Maintenance/oil 

Tires 

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  


Total  annual  cost 


Maui,  HI: 

Fuel  , 

Maintenance/oil „, 

Tires 

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  


Total  annual  cost 


Guam: 

Fuel 

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  


7.227 


802 
626 
112 
103 

0 

2,665 

947 

1,197 


Ford  Taurus 

3.0L  6  cyl 

GL4dr 

sedan 


6.452 


955 

513 

85 

75 

0 

2.415 

967 

1,189 


6,199 


928 

660 

100 

95 

0 
.353 
921 
,684 


6,741 


866 

674 

123 

72 

0 

,634 

,027 

,110 


6,506 


893 
685 
138 
82 
0 
,989 
880 
,115 


5,782 


956 

472 

112 

36 

0 

2,228 

928 


9,236 


Chevrolet 

SIC  Blazer 

4.3L  6  cyl  4 

WD2dr 


1.202 

581 

147 

118 

0 

3,871 

1,139 

1,146 


8,204 


1.433 

500 

163 

86 

0 

3.261 

1.099 

1.226 


7,768 


1,393 
662 
154 
105 

0 
3,660 
1.140 
1,663 


8,777 


1.299 

710 

160 

82 

0 

3,559 

1,178 

1,141 


8,129 


1.339 

714 

183 

97 

0 

3,366 

1,120 

1,151 


7.970 


1,434 

501 

195 

41 

0 

4,047 

1,259 


11,316 


1,503 

571 

0 

128 

0 
5.194 
1,476 
1,326 


10,198 


1,791 

505 

175 

110 

0 

4,790 

1,503 

1,455 


10,329 


1,741 


131 
129 

0 
4.855 
1,464 
1,783 


10,769 


1.623 

615 

204 

87 

0 

4,984 

1,566 

1,279 


10,358 


1,674 

612 

181 

105 

0 

5,242 

1,595 

1,369 


10,778 


1,792 

569 

134 

43 

0 
4,552 
1,454 


Chevrolet 

S10  Blazer 

4.3L  6  cyl  4 

WD2clr 


11,316 


1,503 

571 

0 

128 

0 

5.194 

1,476 

1.326 


10.198 


1.791 

505 

175 

110 

0 

4,790 

1,503 

1,455 


10,329 


566 

131 

129 

0 

4,855 

1,464 

1.78o 


10.769 


1,623 

615 

204 

87 

0 

4,984 
1,566 
1.279 


10,358 


1,674 

612 

181 

105 

0 

5,242 

1,595 

1.369 


10.778 


1,792 

569 

134 

43 

0 

4,552 

1,454 
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Category 


Insurance  

Total  annual  cost  ... 

Puerto  Rico: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  

Total  annual  cost  ... 

St.  Croix.  VI: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  

Total  annual  cost  ... 

St  Thomas,  VI: 

Fuel  

Maintenance/oil 

Tires       

License  and  registration 

Miscellaneous  tax  

Depreciation 

Finance  expense  

Insurance  

Total  annual  cost  ... 

Washington.  DC  (DC): 

Fuel  

Maintenance/oil 

Tires 

License  and  registration 

Miscellaneous  tax  , 

Depreciation , 

Finance  expense  

Insurance  

Total  annual  cost  .... 

Adshington,  DC  (MD); 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax  

Depreciation  

Finance  expense  

Insurance  

Total  annual  cost  .... 

Washington,  DC  (VA): 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

M'scB'.a'^POL.'S  '.at   


Annual  costs 


HoTKla  Civic 

1.5L4cyl 

DX4dr 

sedan 


1.326 


6.058 


534 
334 
111 
304 
0 

2,215 
858 

1.482 


5.838 


Ford  Taurus 

3.0L6cyl 

GL4dr 

sedan 


447 

80 

69 

0 

2.198 

899 

1,754 


6.135 


739 

558 

102 

69 

0 

2,749 

930 

1,810 


6.957 


1,794 


9.271 


800 

351 

159 

329 

0 

4,002 

1.158 

1.702 


Chevrolet 
SI  0  Blazer 
4.3L  6  cyl  4 

WD2dr 


8,501 


1,031 

409 

160 

78 

0 

3,565 

1.132 

1.723 


8.098 


1,108 

561 

146 

78 

0 

3,537 

1.038 

1.728 


8.196 


1,763 


10.307 


1,000 

450 

152 

342 

0 

5.804 

1,584 

2.024 


11.356 


1,289 

485 

142 

90 

0 

4.629 

1,434 

1,998 


10,067 


1.385 

614 

126 

90 

0 

5.463 

1.474 

1.877 


11.029 


545 

817 

1,021 

404 

379 

346 

133 

115 

81 

109 

109 

142 

0 

0 

0 

1,866 

3,243 

4.143 

599 

767 

960 

1.409 

1,296 

1.508 

5,065 

6,726 

8.201 

537 

805 

1,006 

409 

387 

340 

86 

112 

111 

83 

83 

97 

0 

0 

0 

1.865 

3.248 

4.845 

587 

753 

1.040 

1.171 

1.120 

1,348 

4,738 

6,508 

8,787 

506 

760 

949 

386 

386 

385 

64 

94 

110 

37 

37 

37 

556 

626 

878 

441ti2 
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Annual  costs 

Category 

Honda  Civic 

1.5L4cyl 

DX4dr 

sedan 

Ford  Taurus 

SOL  6  cyl 

GL4dr 

sedan 

Chevrolet 

S10  Blazer 

4.3L  6  cyl  4 

WD2dr 

Depreciation — 

Finance  exoense                  

1,892 
609 
827 

3,173 
766 
740 

3,969 
946 

Insurance                                

922 

Total  annual  cost                        

4,877 

6,582 

8,196 

Private  Transportation  Cost  Analysis— Composites 


Appendix  15 — Auto  Insurance  Calculation  Worksheet — Special  Limits  Adjustments 


Weights 

Annual  costs 

Location 

Honda  Civic 

1.5L4cyl 

DX4dr 

sedan 

Ford  Taurus 

3.0L  6  cyl 

GL4dr 

sedan 

Chevrolet 

S10  Blazer 

4.3L  6  cyl  4 

WD2dr 

Hilo  HI                        _ '. 

75.81 
24.19 

$6,199 
6,741 

$7,768 
8,/// 

$10,329 

KailuaKoria,  HI  ...._ 

10.769 

Total  weiaht   

100.00 

Hawaii  County,  HI 

N/A 

6,330 

8,012 

10,435 

St.  Croix.  VI  

St.  Thomas,  VI  _ 

48.26 
51.74 

6,135 
6,957 

8.098 
8,196 

10,067 
11.029 

Total  weight 

100.00 

Virgin  Islands     - 

N/A 

6,560 

8,149 

10,565 

Washington,  DC,  DC  '. 

Aashtngton,  DC,  MD  

Aashington,  DC,  VA 

33.34 
33.33 
33.33 

5,065 
4,738 
4,877 

6,726 
6,508 
6,582 

8,201 
8,787 
8,196 

Total  weight  _ _ _ 

100.00 

DC  area 

N/A 

4,893 

6,605 

8,395 

Honda 


Ford 


Chevy 


Guam: 

Average  Local  Insurance  Price  

Price  of  Equivalent  Reference  Area  Coverage  .. 

Index  

Price  of  Reference  Area  UM  1 00/300  Coverage 

Estimated  Local  Equivalent  UM  Coverage  

Adjusted  Local  Insurance  Price 

Puerto  Rico: 

Average  Local  Insurance  Price  

Price  of  Equivalent  Reference  Area  Coverage  .. 

Index  

Price  of  Reference  Area  UM  100/300  Coverage 

Estimated  Local  Equivalent  UM  Coverage  

Adjusted  Local  Insurance  Price 

St.  Croix: 

Average  Local  Insurance  Price  

Price  of  Equivalent  Reference  Area  Coverage  .. 

Index  

Price  of  Specified  Reference  Area  Coverage  .... 
Adjusted  Local  Insurance  Price 

St.  Thomas: 

Average  Local  Insurance  Price  

Pnce  of  Equivalent  Reference  Area  Coverage  .. 

Index  

Price  of  Specified  Reference  Area  Coverage  .... 


1,288.67 

1,113.04 

115.78 

32.57 

37.71 

1.326.38 


1,439.67 

1.113.04 

129.35 

32.57 

42.13 

1,481.80 


1,516.68 

990.67 

153.10 

1,145.61 

1 ,753.93 


1.565.09 
990.67 
157.98 

1,145.61 


1,739.33 

1,030.85 

168.73 

32.57 

54.96 

1.794.29 


1,650  00 

1,030.85 

160.06 

32.57 

52.13 

1.702.13 


1,484.76 

916.48 

162.01 

1,063.42 

1 ,722.85 


1,489.16 
916.48 
162.49 

1,063.42 


1,718.67 

1,255.59 

136.88 

32.57 

44.58 

1,763.25 


1,972.40 

1,255.59 

157.09 

32.57 

51.16 

2,023.56 


1,746.28 
1,125.90 
155.10 
1,288  16 
1,997.94 


1,640.52 

1125.90 

145.71 

1,288.16 
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Adjusted  Local  Insurance  Price 


Honda 


1,809.83 


Ford 


1,727.95 


Chevy 


1,876.98 


Note:  Special  ad|ustments  were  required  for  Guam,  Puerlo  Rico,  and  U.S.  Virgin  Islands  automobile  insurance  prices  because  the  coveraoe 
availab  e  was  significantly  less  than  that  surveyed  in  the  other  locations.  In  Guam  and  Puerto  Rico,  uninsurecf  motonst  (UM)  coveraoe  had  sio^ 
nificantly  lower  coverage  or  was  not  available.  For  both  areas,  we  compared  the  average  pnce  of  the  local  policy  with  the  average  once  of  eouiv- 
alent  coverage  in  the  DC  area  and  computed  an  index.  We  used  that  index  to  adjust  the  pnce  of  the  DC  area  specified  UM  coveraoe  which  we 
then  added  to  the  average  local  pnces.  In  the  U.S.  Virgin  Islands,  all  coverage  (bodily  .Injury,  property  damage,  medical  collision  '  and  com- 
prehensive) was  significantly  less  than  that  priced  elsewhere  For  these  areas,  we  compared  the  average  pnce  of  the  local  policy  with  eauivalent 
coverage  in  the  DC  area  and  computed  an  index.  We  used  that  index  to  adjust  the  price  of  the  DC  specified  coverage. 

Appendix  16 — Air  Fares  Cost  Analysis 


Location 


Anchorage,  AK  .... 

Fairbanks,  AK  

Juneau,  AK  

Nome,  AK  

Honolulu,  HI  

Hawaii  County,  HI 

Kauai,  HI  

f^aui,  HI  ; 

Guam  

Puerto  Rico  

Virgin  Islands  


Average 

allowance 

area  air 

fares 


$519 
691 
663 

1.161 
727 
907 
907 
859 

1,277 
448 
685 


Average  DC 

area  air 

fares 


$240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 


Air  Fares— Composites 


Location 


Hilo,  HI  

Kailua  Kona,  HI 

Total 

Hawaii  County,  HI  cost 

St.  Croix,  VI  

St.  Thomas,  VI 

Total 

Virgin  Islands  cost  


Weights 


75.81 
24.19 


100.00 


48.26 
51.74 


100.00 


Appendix  17 — Transportation  Analysis 


Anchorage,  AK: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  .... 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl 

3.  Chevy  SIC  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  

Fairbanks,  AK: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  .... 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl 

3.  Chevy  SIC  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  

Juneau,  AK: 

1 .  Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl  

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  

Nome,  AK: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  


Total  annual 
cost 


Total  cost 
DC  area 


$5,907 
7,837 
8,987 


6,342 
7,918 
9,544 


5,296 
7,350 
8,591 


$4,893 
6,605 
8,395 


4,893 
6,605 
8,395 


4,893 
6,605 
8,395 


7,227 


4,893 


Index 


216.25 
287  92 
276.25 
483.75 
302.92 
377.92 
377.92 
357.92 
532.08 
186.67 
285.42 


Costs 


$907 
907 


907 


682 
688 


685 


Index 


120.72 
118.65 
107.05 


115.47 


129.61 
119.88 
113.69 


121.06 


108.24 
111.28 
102.33 


107.28 


147.70 
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Total  annual 
cost 


Total  cost 
DC  area 


Index 


2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  Index 


Honolulu,  HI: 

1   Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl  

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyt  . 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Hawaii  County,  HI: 

1,  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  

Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  . 
Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  „. 


2. 
3. 


Kauai  County,  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  „ _ 


'v'aji  County,  HI: 

1.  Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  

2.  Ford  Tauais  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Guam: 

1   Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Puerto  Rico: 

1   Honda  Civic  DX  4  dr  sdn  1.5L  4  cyl  

2.  Ford  Taums  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Virgin  Islands: 

1 .  Honda  Civic  DX  4  dr  sdn  1 .5L  4  cyl  

2.  Ford  Taums  GL  4  dr  sedan  3.0L  6  cyl  . 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 

Average  index  


9,236 
11,316 


6,452 

8.204 

10,198 


6,330 

8,012 

10,435 


6,506 

8.129 

10,358 


5,782 

7.970 

10.778 


6,058 

9,271 

10.307 


5,838 

8,301 

11.356 


6,560 

8,149 

10.565 


6,605 
8,395 


4,893 
6,605 
8,395 


4,893 
6,605 
8,395 


4,893 
6,605 
8,395 


4,893 
6,605 
8,395 


4.893 
6,605 
8,395 


4,893 
6,605 
8.395 


4,893 
6,605 
8,395 


139.83 
134.79 


140.77 


131.86 
124.21 
121.48 


1125.85 


129  37 
121.30 
124.30 


124.99 


132.97 
123.07 
123.38 


126.47 


118.17 
120.67 
128.39 


122.41 


12332 
140.37 
122.78 


128.99 


119.31 
128.71 
135.27 


127.76 


134.07 
123.38 
125.85 


127.77 


Appendix  18 — Transportation  Summary 


Category 
indexes 

Lower 

ncome 

Middle 

income 

Upper  income 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

Anchorage,  AK: 

Private  transportation 

115.47 
216.25 

95.22 
4.78 

109.95 
10.34 

94.57 
5.43 

109.20 
11.74 

93.97 
6.03 

108  51 

Air  fares  and  other  transportation  ex- 
penses   

13.04 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

120.29 

Middle  

120.94 

Upper 

121.55 

Fairtanks,  AK: 

Private  transportation 

121.06 

95.22 

115.27 

94.57 

114.49 

93.97 

113.76 
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Category 
indexes 

Lower  income                        Middle  income 

Upper  inconfie 

Weights 

Subtotal           Weights 

1      Subtotal 

Weights 

Subtotal 

Air  fares  and  other  transportation  ex- 
penses   

287.92 

4.78 

13.76 

5.43 

15.63 

6.03 

17.36 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

129.03 

Middle  

130.12 

Upper 

131.12 

Juneau,  AK 

Private  transportation 

Air  fares  and  other  transportation  ex- 
penses   

107.28 
276.25 

95.22 
4.78 

102.15 
13.20 

94.57 
5.43 

101.45 
15.00 

93.97 
6.03 

100.81 

16.66 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

115.35 

Middle 

116.45 

Upper  

117.47 

iNome,  AK: 

Private  transportation 

140.77 
483.75 

95.22 
4.78 

134.04 
23.12 

94.57 
5.43 

133.13 
26.27 

93.97 
6.03 

132.28 
29.17 

Air  fares  and  other  transportation  ex- 
penses   

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

157.16 

Middle  ...» 

159.40 

Upper 

161.45 

Honolulu.  HI: 

Private  transportation 

125.85 
302.92 

95.22 
4.78 

119.83 
14.48 

94.57 
5.43 

119.02 
16.45 

93.97 
6.03 

118.26 
18.27 

Air  fares  and  other  transportation  ex- 
penses   

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

134.31 

Middle 

135.47 

Upper 

136.53 

• 

-lawaii  County,  HI 

Private  transportation  

Air  fares  and  other  transportation  ex- 
Dens.es 

124.99 
377.92 

95.22 
4.78 

119.02 
18.06 

94.57 
5.43 

118.20 
20.52 

93.97 
6.03 

117.45 
22.79 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes:. 

Lower  .., 

137.08 

Middle  

138.72 

Upper 

140  24 

x'auai  County-  HI 

Private  transportation 

Air  fares  and  other  transportation  ex- 
penses   

126.47 
377.92 

95.22 
4.78 

120.42 
18.06 

94.57 
5.43 

119.60 
20.52 

93.97 
6.03 

118.84 
22.79 

Total  wegnis    

100.00 

100.00 

100.00 

Total  naexes.. 

Lower 

138.48 

Middle 

140.12 

Upper 

141  63 

. 

Maui  County,  HI: 

P'vate  ''ansportation 

122.41 

95.22 

116.56 

94.57 

115.76 

93.97 

115.03 

44166 
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Appendix  19 — Miscellaneous  Expense  Analysis — Category  Development 


Category 
indexes 

Lower  income 

Middle  income 

Upper  income 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

Air  fares  and  other  transportation  ex- 
penses   

357.92 

4.78 

17.11 

5.43 

19.44 

6.03 

21.58 

Total  weiahts                         

100.00 

100.00 

100.00 

Total  indexes: 
Lower 

133.67 

Middle 

135.20 

Upper 

136.61 

Guam: 

Private  transDortation    

128.99 
532.08 

95.22 
4.78 

122.82 
25.43 

94.57 
5.43 

121.99 
28.89 

93.97 
6.03 

121.21 

Air  fares  and  other  transportation  ex- 
penses   

32.08 

Total  weiahts  

100.00 

100.00 

100.00 

Total  indexes: 
Lower 

148.25 

Middle    

'156.88 

Upper 

153.29 

Puerto  Rico: 

Private  transportation 

127,76 
186.67 

95.22 
4.78 

121.65 
8.92 

94.57 
5.43 

120.82 
10.14 

93.97 
6.03 

120.06 

Air  fares  and  other  transportation  ex- 
penses   

11.26 

Total  weights  

100.00 

100.00 

100.00 

* 

Total  indexes: 

Lower 

130.57 

Middle    

130.96 

Upper  

131.32 

Virgin  Islands: 

Private  transportation 

127.77 
285.42 

95.22 
4.78 

121.66 
13.64 

94.57 
5.43 

120.83 
15.50 

93.97 
6.03 

120.07 

Air  fares  and  other  transportation  ex- 
penses   

17.21 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

135.30 

Middle  

136.33 

Upper 

137.28 

Category/item 

Price 

Price    DC 
area 

Ratio 

Weights 

Subtotal 

Index 

Anchorage,  AK: 

Medicalcare 

113.31 

Non-aspirin  pain  reliever 

$7.35 

7.91 

158.33 

66.67 

748.00 

1 ,275.77 

167.33 

$6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 

1.06 
1.13 
1.53 
1.13 
1.20 
1.03 
0.90 

5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 

5.65 
13.31 
23.78 
12.90 

3.46 
49.38 

4.79 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Fairbanl<s,  AK: 

Medical  care  

116.20 

Non-aspinn  pain  reliever 

6.70 

8.55 

173.67 

71.67 

637.00 

1,250.20 

188.00 

6.95 

7.03 

103.26 

58.86 

625  35 

1,232.98 

185.77 

ENT 
6.95 
7.03 

0.96 
1.22 
1.68 
1.22 
1.02 
1.01 
1.01 

5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 

5.15 
14.38 
26.09 
13.87 

2.94 
48.39 

5.38 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses ^ 

Juneau,  AK: 

Medical  care  

11883 

Non-aspfrin  pain  reliever 

9.41 
7.72 

1.35 
1.10 

5.34 
11.83 

7.23 
12.99 

Tetracycline 
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Category/item 


Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses  , 

Nome,  AK: 

Medical  care  

Non-aspirin  pain  reliever , 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Honolulu,  HI: 

f^edical  care  

Non-asplrin  pain  reliever . 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Hllo,  HI: 

Medical  care  

Non-asplrin  pain  reliever . 

Tetracycline 

Dentist  dean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Kailua  Kona,  HI: 

Medical  care  

Non-asplrin  pain  reliever . 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Kauai  County,  HI: 

Medical  care  

Non-aspirin  pain  reliever . 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance , 

Contact  Lenses , 

Maui  County,  HI: 

Medical  care  

Non-aspirin  pain  reliever .. 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Guam: 

Medical  care  

Non-aspinn  pain  reliever .. 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

Puerto  Rico: 

Medrcal  care  

Non-aspirin  pain  reliever .. 

Tetracycline 

Dentist  dean/check 


Price 


I    Price    DC 
area 


183.33 
73.50 

656.97 
1,252.03 
1186.67 


10.46 

14.75 

153.50 

94.00 

1,100.00 

1 ,260.90 

240.00 


9.10 

7.74 

123.92 

59.76 

675.99 

1.170.63 

197.92 


9.67 

5.79 

127.99 

66.93 

558.50 

1 ,085.58 

192.49 


8.67 

6.23 

154.51 

49.82 

558.33 

1.085.58 

187.35 


9.26 

6.60 

143.75 

40.68 

605.04 

1,015.92 

218.17 


7.85 

6.53 

162.50 

65.95 

558.50 

1,206.89 

236.11 


9.32 

4.00 

166.50 

49.00 

289.50 

1,635.28 

413.33 


6.65 

4.00 

95.33 


103.26 

58.86 

625.35 

1,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 


Ratio 


I 


6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1 ,232.98 

185.77 


6.96 

7.03 

103.26 


1.78 
1.25 
1.05 
1.02 
1.00 


1.51 
2.10 
1.49 
1.60 
1.76 
1.02 
1.29 


1.31 
1.10 
1.20 
1.02 
1.08 
0.95 
1.07 


1.39 
0.62 
1.24 
1.14 
0.89 
0.88 
1.04 


1.25 
0.89 
1.50 
0.85 
0.89 
0.88 
1.01 


1.33 
0.94 
1.39 
0.69 
0.97 
0.82 
1.17 


1.13 
0.93 
1.57 
1.12 
0.89 
0.98 
1.27 


1.34 
0.57 
1.61 
0.83 
0.46 
1.33 
2.23 


0.96 

0.57 
0.92 


Weights 


15.51 
11.39 

2.89 
47.72 

5.32 


5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


534 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 

11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 

11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 

11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


5.34 
11.83 
15.51 


Subtotal 


27.54 
14.22 

3.04 
48.46 

5.35 


8.04 
24.83 
23.06 
18.19 

5.08 
48.80 

6.87 


7.00 
13.03 
18.61 
11.56 

3.12 

45.31 

5.67 


7.43 

9.74 
19.23 
12.95 

2.58 
42.02 

5.51 


6.67 

10.48 

23.21 

9.64 

2.58 

42.02 

5.37 


7.12 
11.11 
21.59 

7.87 

2.80 
39.32 

6.25 


6.03 
10.98 
24.41 
12.76 

2.58 
46.71 

6.76 


7.16 

6.73 

25.01 

9.48 

1.34 
63.29 
11.84 


5.11 

6.73 

14.32 


Index 


134.92 


104.33 


99  48 


99.97 


96.07 


110.26 


124.85 


80.01 
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Category/item 


Price 


Price    DC 
area 


Ratio 


Weights 


Subtotal 


Index 


Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

St.  Croix,  VI: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 

St.  Thomas,  VI: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 


31.67 
510.92 
923.04 
336.67 


7.97 

6.13 

91.67 

45  83 

650.00 

1,636.82 

217.23 


7.88 
9.80 

77.00 
61.25 

512.50 
1,636.82 

240  00 


58.86 

625.35 

1 ,232,98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1.232.98 

185.77 


6.95 

7.03 

103.26 

58.86 

625.35 

1.232.98 

185.77 


0.54 
0.82 
0.75 
1.81 


11.39 
2.89 

47.72 
5.32 


6.13 

2.36 

35.72 

9.64 


111.69 


1.15 
0.87 
0.89 
0.78 
1.04 
1.33 
1.17 


5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


6.13 
10.32 
13.77 

8.87 

3.00 
63.35 

6.22 


118.59 


1.14 
1.39 
0.75 
1.04 
0.82 
1.33 
1.29 


5.34 
11.83 
15.51 
11.39 

2.89 
47.72 

5.32 


6.06 
16.50 

11.57 
11.85 

2.37 
63.35 

6.87 


Appendix  20 — Miscellaneous  Expense  Analysis — ^Total  Index  Development 


Category 
indexes 

Lower 

ncome 

Middle 

income 

Upper  income 

Weights* 

Subtotal 

Weignis' 

Subtotal 

Weights' 

Subtotal 

Anchorage,  AK: 

1   Medical  care     

113.31 

112.60 
112.33 
112.02 
100.00 
35.35 

40  96 
16.63 

46.41 
18.73 

31.24 

35.40 

24.27 

27  50 

2  Cash  contributions; 

Lower  income  

Middle  iix»ine  

16.27 

18.28 

Uppw  moome  

3.  Personal  insurance/pensions  

4.  Education 

16.01 

58.27 

1.45 

17.93 

41.44 
0.98 

41  44 
0.35 

51.24 
1.26 

51.24 
0.45 

58.27 
0.51 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

106.93 

Middle „ 

105.37 

Upper 

104.21 

Fairt)anks,  AK: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

116.20 

114.97 
114.84 
114.69 
100.00 
20.41 

40.96 
16.63 

47  60 
19.12 

31.24 

36.30 

24.27 

2820 

Middle  inconr>e  

16.27 

18.68 

Upper  income  

16.01 

58.27 

1.45 

18.36 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 
0.20 

51.24 
1.26 

51.24 
0.26 

58.27 
0.30 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

108.36 

Middle 

106.48 

Upper 

105  13 

Juneau,  AK: 

1.  Medical  care  

2.  Cash  contnbutions: 

Lower  income  

118.83 

118.75 
118.56 
118.37 
100.00 
39.18 

40.96 
16.63 

48.67 
19.75 

31.24 

37.12 

24.27 

28.84 

Middle  Income  

16.27 

19.29 

Upper  Income  

16.01 

58.27 

1.45 

18  95 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 
0.38 

51.24 
1.26 

51.24 
0.49 

58.27 
0.57 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

110.24 
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Category 

indexes 

Lower  income 

Middle  income 

Upper  income 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

Middle 

108.14 

Upper 

106.63 

' 

Nome,  AK: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

134.92 

143.76 
143.15 
142.57 
100.00 
17.44 

40.96 
16.63 

55.26 
23.91 

31.24 

42.15 

24.27 

32.75 

Middle  income  

16.27 

23^ 

Upper  income  

16.01 

58.27 

1.45 

22.83 

58.27 
0.25 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 
0.17 

51.24 
1.26 

51^4 
0.22 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

120.78 

Middle 

116.90 

Upper 

114.10 

Honolulu,  HI: 

1.  Medical  care  

104.33 

118.38 
117.72 
117.10 
100.00 
177.14 

40.96 
16.63 

42.73 
19.69 

31.24 

32.59 

24.27 

25.32 

2.  Cash  contributions: 

Lower  income  

Middle  income  

16.27 

19.15 

Upper  income  

16.01 

58.27 
1.45 

18.75 

58.27 
2.57 

3.  Personal  insurance/pensions  

4.  Education 

41.44 
0.98 

41.44 
1.74 

51.24 
1.26 

51.24 
2.23 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

105.60 

Middle 

105.21 

Upper 

104.91 

Hllo,  HI: 

1.  Medical  care  

99.48 

114.12 
113.08 
112.09 
100.00 
173.58 

40.96 
16.63 

40.75 
18.98 

31.24 

31.08 

24.27 

24.14 

2.  Cash  contributions: 

Lower  income  

Middle  income  

16.27 

18.40 

Upper  income  

16.01 

58.27 

1.45 

17.95 

58.27 

2.52 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 

1.70 

51.24 
1.26 

51.24 
2.19 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

102.87 

Middle 

102.91 

Upper 

102.88 

Kailua  Kona,  HI: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

99.97 

117.91 
117.02 
116.19 
100.00 
135.21 

40.96 
16.63 

40.95 
19.61 

31.24 

31.23 

24.27 

24.26 

Middle  income  

16.27 

19.04 

Upper  income  

16.01 

58.27 

1.45 

18.60 

58.27 

1.96 

3.  Personal  insurance/pensions  

4.  Education 

41.44 
0.98 

41.44 
1.33 

51.24 

1.26 

51.24 
1.70 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

103.33 

Middle 

103.21 

Upper 

103  09 

Kauai  County,  HI: 

1.  Medical  care  

2,  Cash  contributions: 

Lower  income  

96.07 

124.36 
122.97 
121.70 
100.00 

40.96 
16.63 

39.35 
20.68 

31.24 

30.01 

24.27 

23.32 

Middle  income  

16.27 

20.01 

Upper  income  

16.01 
58.27 

19.48 
58.27 

3.  Personal  insurance/pensions  

41.44 

41.44 

51.24 

51.24 
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Category 
indexes 

Lower  income 

Middle  income 

Upper  inconie 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

4.  Education  

132.-28 

0.98 

1.30 

1.26 

1.67 

1.45 

1.92 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

102.77 

Middle 

102.93 

Upper 

102.99 

Maui  County,  HI: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

110.26 

124.43 
123.53 
122.66 
100.00 
73.39 

40.96 
16.63 

45.16 
20.69 

31.24 

34.45 

24.27 

26.76 

Middle  income  

16.27 

20.10 

Upper  income  

41^44 
0.98 

16.01 

58.27 

1.45 

1964 

3.  Personal  insurance/pensions  

4.  Education 

41.44 
0.72 

51.24 
1.26 

51.24 
0.92 

58.27 
1.06 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

108.01 

Middle 

106.71 

Upper 

105  73 

Guam: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  Income  

124.85 

120.36 
120.33 
120.28 
100.00 
242.12 

40.96 
16.63 

51.14 
20.02 

31.24 

39.00 

24.27 

30.30 

Middle  income  

16.27 

19.58 

Upper  income  

16.01 

58.27 

1.45 

1926 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

4t.44 
2.37 

51.24 
1.26 

51.24 
3.05 

58.27 
3.51 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

114.97 

Middle 

112.87 

Upper 

111  34 

Puerto  Rico: 

1.  Medical  care  

2.Cash  contributions:                  ' 
Lower  income  

80.01 

109.33 
109.27 
109.18 
100.00 
211.32 

40.96 
16.63 

32.77 
18.18 

31.24 

25.00 

24.27 

19.42 

Middle  income  

16.27 

17.78 

Upper  income  

16.01 

58.27 

1.45 

1748 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 
2.07 

51.24 
1.26 

51.24 
2.66 

58.27 
3.06 

Total  weights  

100.00 

100.00 

100.00 

1 

Total  indexes: 

Lower 

94.46 

Middle 

96.68 

Upper 

98  23 

St.  Crorx,  VI: 

1.  Medical  care  

2.  Cash  contributions: 

Lower  income  

111.69 

11865 
118.70 
118.75 
100.00 
245.79 

40.96 
16.63 

45.75 
19.73 

31.24 

34.89 

24.27 

27.11 

Middle  

16.27 

19.31 

"  5l'24 
3.10 

Upper  income  

16.01 

58.27 

1.45 

19  01 

3.  Personal  insurance/pensions  

4.  Education  

41.44 
0.98 

41.44 
2.41 

51.24 
1.26 

58.27 
3.56 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

109.33 

Middle  

108.54 

Upper 

107  95 
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Category 
indexes 

Lower  income 

Middle  income 

Upper  income 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

St.  Thotnas,  VI: 

1.  Medical  care  

2.  Cash  cotitributions: 

Lower  income  

118.59 

118.72 
118.15 
117.64 
100.00 
274.01 

40.96 
16.63 

48.57 
19.74 

31.24 

37.05 

24.27 

28.78 

Middle  income  

Upper  income  

16.27 

19.22 

16.01 

58.27 

1.45 

18.83 

58.27 
3.97 

3.  Personal  insurance/pensions  

4,  Education 

Total  weights  

Total  indexes: 

Lower 

Middle 

Upper 

41.44 
0.98 

41.44 
2.69 

51.24 
1.26 

5124 
3.45 

100.00 

100.00 

100.00 

112.44 

110.96 

109.85 

•Numbers  might  not  add  to  100  due  to  rounding. 

MISCELLANEOUS  EXPENSE  ANALYSIS— COMPOSITES 


Location 


Hilo,  HI  

Kailua  Kona,  HI 

Total  weight  

Hawaii  County,  HI 

St.  Croix,  VI  

St.  Thomas,  VI  

Total  weight  

Virgin  Islands  


Weights 


75.81 
24.19 


100.00 


N/A 


48.26 
51.74 


100.00 


N/A 


Total  Indexes 


Lower 
income 


102.87 
103.33 


102.98 


109.33 
112.44 


110.94 


Middle 
income 


Upper 
income 


102.91 
103.21 


102.98 


108.54 
110.96 


109.79 


102.88 
103.09 


102.93 


107.95 
109.85 


108.93 


Appendix 

21— Component  Expenditure  Amounts 

1 

Incomes 

Indexes 

Amounts 

CG&S 

Own 

Rent 

Transp 

Misc 

CG&S 

Own 

Rent 

Transp 

Misc 

Reference  Wts/Amts  

23,300  

35,300  

52,700  

38.07 
37.48 
36.96 

26.42 
25.00 
23.72 

26.42 
25.00 
23.72 

19.24 
19.12 
19.01 

16.27 
18.40 
20.32 

$8,870 
13,230 
19,478 

$6,156 
.8,825 
12,500 

$6,156 

8,825 

12,500 

$4,483 

6,749 

10,018 

$3,791 

6,495 

10,709 

1 

Anchorage,  AK  

i 

Fairtjanks,  AK 

1 

Juneau,  AK 

Nome,  AK 

1 1 
Honolulu,  HI 

1 
Hawaii  County,  HI  

i 
Kauai  County,  HI  

1 

Lower 

Middle  

Upper 

112.60 
112.33 
112.02 

100.68 
92.09 
76.83 

97.21 
84.85 
78.78 

120.29 
120.94 
121.55 

106.93 
105.37 
104.21 

9,988 
14,861 
21,819 

6,198 
8,127 
9,604 

5.984 
7,488 
9,848 

5,393 

8,162 

12,177 

4,054 

6,844 

11,160 

Lower 

Middle 

Upper 

114.97 
114.84 
114.69 

98.72 
91.58 
74.40 

98.77 
94.03 
75.07 

129.03 
130.12 
131.12 

108.36 
106.48 
105.13 

10,198 
15,193 
22,339 

6,077 
8,082 
9,300 

6,080 
8,298 
9,384 

5,784 

8,782 

13,136 

4,108 

6,916 

11,258 

Lower 

Middle 

Upper 

118.75 
118.56 
118.37 

116.97 

102.63 

82.73 

123.71 

108.10 

93.43 

115.35 
116.45 
117.47 

110.24 
108.14 
106.63 

10,533 
15,685 
23,056 

7,201 

9,057 

10,341 

7,616 

9,540 

11,679 

5.171 

7,859 

11,768 

4,179 

7,024 

11,419 

Lower 

Middle 

Upper 

143.76 
143.15 
142.57 

112.25 

104.23 

87.17 

138.27 

118.31 

86.67 

157.16 
159.40 
161.45 

120.78 
116.90 
114.10 

12,752 
18,939 
27,770 

6,910 

9,198 

10,896 

8,512 
10,441 
10,834 

7,045 
10,758 
16,174 

4,579 

7,593 

12,219 

Lower 

Middle 

Upper  

118.38 
117.72 
117.10 

181.98 
169.13 
171.14 

117.80 
106.99 
101.56 

134.31 
135.47 
136.53 

105.60 
105.21 
104.91 

10,500 
15,574 
22,809 

11,203 
14,926 
21,393 

7,252 

9,442 

12,695 

6,021 

9,143 

13,678 

4,003 

6,833 

11,235 

Lower 

Middle  

Upper 

115.04 
114.03 
113.08 

117.65 

108.41 

89.13 

88.71 
81.96 
66.08 

137.08 
138.72 
140.24 

102.98 
102.98 
102.93 

10,204 
15,086 
22,026 

7,243 

9,567 

11,141  ■ 

5,461 
7,233 
8,260 

6,145 

9,362 

14,049 

3,904 
6,689 

11,023 

Lower 

Middle 

124.36 
122.97 

145.54 
132.32 

101.12 
85.32 

138.48 
140.12 

102.77 
102.93 

11,031 
16,269 

8,959 
11,677 

6,225 
7,529 

6,208 
9,457 

3,896 
6,685 
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Incomes 

Indexes 

Amounts 

CG&S 

Own 

Rent 

Transp 

Misc 

CG&S 

Own 

Rent 

Transp 

Misc 

Upper 

121.70 

108.23 

70.22 

141.63 

102.99 

23,705 

13,529 

8,778 

14,188 

11,029 

Maui  County,  HI  _ 

Lower 

Middle 

Upper 

124.43 
123.53 
122.66 

163.39 
148.13 
119.25 

110.62 
96.49 
79.24 

133.67 
135.20 
136.61 

108.01 
106.71 
105.73 

11,037 
16,343 
23,892 

10.058 
13.072 
14,906 

6.810 
8.515 
9.905 

5,992 

9,125 

13,686 

4.095 

6.931 

1 1 ,323 

Guam  (Local  RetaiQ  

Lower 

Middle 

Upper 

120.36 
120.33 
120.28 

143.73 
127.35 
121.22 

127.66 

118.37 

92.07 

14a.25 
150.88 
153.29 

114.97 
112.87 
111.34 

10,676 
15,920 
23,428 

8,848 
11,239 
15.153 

7.859 
10,446 
11,509 

6,646 
10,183 
15.357 

4.359 

7.331 

11.923 

Guam  (Comm.&Exch.)  

Lower 

Middle 

Upper 

108.58 
109.35 
110.05 

143.73 
127.35 
121.22 

127.66 

118.37 

92.07 

148.25 
150.88 
153.29 

1 14.97 
112.87 
111.34 

9,631 
14,467 
21,436 

8,848 
11,239 
15,153 

7,859 
10.446 
11.509 

6.646 
10.183 
15.357 

4.359 

7.331 
11,923 

Puerto  Rico 

Lower 

Middle 

Upper 

109.33 
10&.27 
109.18 

78.32 
77.94 
78.55 

104.60 
96.08 
93.78 

130.57 
130.96 
131.32 

94.46 
96.68 
98.23 

9.698 
14,456 
21.266 

4,821 
6,878 
9,819 

6.439 

8.479 

11.723 

5,853 

8.838 

13.156 

3,581 

6,279 

10,519 

Virgin  Islands 

Lower 

Middle- 

Upper 

118.69 
118.42 
118.18 

131.42 
114.43 
103.51 

99.11 
97.28 
80.00 

135.30 
136.33 
137.28 

110.94 
109.79 
108.93 

10.528 
15.667 
23.019 

8,090 
10,098 
12,939 

6.10t 

8,585 

10,000 

6.065 

9.201 

13,753 

4,206 

7,131 

11.665 
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Appendix  22 — Total  Comparative  Cost  Indexes 


Income 

Income 
weights 

Own 

Rent 

Total 

WDC 

Index 

Lower 

Middle 

Upper 

23,300 
35,300 
52,700 

37.96 
47.26 
60.70 

62.04 
52.74 
39.30 

Anchorage.  AK  „ 

Lower 

Middle 

Upper 

27.02 

30.64 

42.34 

100.00 

$25,633 
37,994 
54,760 

$25,419 
37,355 
55,004 

$25,500 
37,657 
54.856 
41.654 

$23,300 
35,300 
52,700 
39,425 

105  65 

Fairbanks,  AK _ 

Lower 

Middle 

Upper 

35.20 

34.79 

30.01 

100.00 

26,167 
38,973 
56,033 

26,170 
39,189 
56,117 

26,169 
39,087 
56,066 
39,635 

23,300 
35,300 
52,700 
36,296 

10919 

Juneau,  AK 

Lower 

Middle 

Upper 

18.91 

29.77 

51.32 

100.00 

27,084 
39,625 
56.584 

27,499 
40,108 
57,922 

27,341 
39,880 
57,110 
46,351 

23,300 
35,300 
52,700 
41,960 

11046 

Nome,  AK 

Lower 

Middle 

Upper 

23.96 

45.51 

30.53 

100.00 

31.286 
46,488 
67,059 

32,888 
47,731 
66,997 

32,280 
47,144 
67,035 
49,655 

23,300 
35,300 
52,700 
37.737 

131  58 

Honolulu.  HI  

Lower 

Middle 

Upper 

33.01 

31.19 

35.80 

100.00 

31,727 
46,476 
69,115 

27,776 
40,992 
60,417 

29.276 
43,584 
65,697 
46,777 

23.300 
35.300 
52,700 
37,568 



124  51 

Hawaii  County,  HI  

Lower 

Middle 

Upper 

35.40 

40.10 

24.50 

100.00 

27,496 
40,704 
58,239 

25.714 
38.370 
55,358 

26,390 
39,473 
57,107 
39,162 

23,300 
35,300; 
52,700 
35,315 

• 

11089 

Kauai  County,  HI 

Lower 

Middle  

Upper 

27.23 

32.59 

40.18 

100.00 

30,094 
44,088 
62,451 

27,360 
39,940 
57,700 

28,398 
41,900 
60,584 
45,731 

23,300 
35,300 
52,700 
39,024 

117.19 

• 

Maui  County,  HI  

Lower 

Middle 

Upper 

22.79 

44.12 

33.09 

100.00 

31,182 
45.471 
63.807 

27,934 
40,914 
58,806 

29,167 
43,068 
61,842 
46,112 

23,300 
35,300 
52,700 
38,323 

120  32 

Guam  (Local  Retail) 

Lower 

Middle 

Upper 

45.15 
32.67 
22.18 

30,529 
44,673 
65,861 

29,540 
43,880 
62.217 

29,915 
44,255 
64,429 

23,300 
35.300 
52,700 
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Guam  (Comm.&Exch.) 


Puerto  Rico 


Virgin  Islands 


Income 


Lower 
Middle 
Upper 

Lower 
Middle 
Upper 

Lower 
Middle 
Upper . 


Income 
weights 


100.00 


45.15 

32.67 

22.18 

100.00 


Own 


39.89 

37.34 

22.77 

100.00 


32.49 

41.96 

25.55 

100.00 


29,484 
43,220 
63,869 


23,953 
36,451 
54,760 


28,889 
42,097 
61,376 


Rent 


28,495 
42,427 
60,225 


25,571 
38,052 
56,664 


26,900 
40,584 
58,437 


Total 


42,255 


28,870 
42,802 
62,437 
40,867 


24,957 
37,295 
55,508 
36.520 


27,655 
41,299 
60,221 
41,701 


44  !-^ 


WDC 


33,741 


23,300 
35,300 
52,700 
33,741 


23.300 
35,300 
52,700 
34,475 


23,300 
35,300 
52,700 
35,847 


Index 


125.23 


121.12 


105.93 


116.33 


[FR  Doc.  00-17570  Filed  7-14-00;  8:45  am] 

3ILUNG   CODE   M2.S-^--    P 


VOL 


65 


ISS 

1 
3 

7 


JL 


17 


2000 


UMI 


MondUiy, 
Jul)    i~,  iUUO 


Part  III 


Department  of 
Health  and  Human 
Services 


Health  Care  FinaiK  Jny    VtlniifiNtntion 


42  CFR  Parts  410  and  41 4 
Medicart-   Program     Rtnisions  lo  i'.i\!!Miii 
Policies  I  nder  ihr  Ph\siiian  Fee 
Schedule   tor  (  aieiidar   It  ear   2001; 
Proposed   Rule 


44176 


Federal  Register  /  Vol. 


65,  No.  137 /Monday,  July  17,  2000 / Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42CFR  Parts  410  and  414 
;hcfa-ii20-p] 

RIN  0938-AK11 

Medicare  Program:  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 

malce  several  changes  affecting  Medicare 
Pdrt  B  payment.  The  changes  include: 
Refinement  of  resource-based  practice 
expense  relative  value  units  (RVUs); 
changes  to  the  geographic  practice  cost 
indices;  resource-based  malpractice 
RVUs.  critical  care  RVUs;  care  plan 
oversight  and  physician  certificationy 
recertification,  observation  care  codes; 
.(cular  photodynamic  therapy  and  other 
ophthalmological  treatments;  electrical 
bioimpedance.  the  global  period  for 
insertion,  removal  and  replacement  of 
pacemakers  and  cardioverter 
defibrillators:  antigen  supply;  low 
intensitv  ultrasound,  and  the 
implantation  of  ventncular  assist 
devices  This  proposed  rule  also 
discusses  or  clarifies  the  payment  policy 
for  incomplete  medical  direction,  pulse 
oximetr.'  services,  outpatient  therapy 
supervision,  outpatient  therapy  caps, 
and  the  second  5-year  refinement  of 
woric  RVUs  for  services  furnished 
beginning  Januarv  1.  2002.  We  are 
proposing  these  changes  to  ensure  that 
our  payment  systems  are  updated  to 
reflect  changes  in  medical  practice  and 
the  relative  value  of  services.  We  solicit 
comments  on  the  proposed  policy 
"hanges. 

DATES:  To  be  assured  of  consideration, 
we  must  receive  comments  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  September  15, 
.!000 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address  only:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1120-P,  P.O.  Box  8013,  Baltimore,  MD 
21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  Cue 
event  of  delivery  delays.  If  you  prefer, 
you  may  deliver  your  written  comments 
by  courier  (1  original  and  3  copies)  to 
one  of  the  following  addresses:  Room 
443-G,  Hubert  H.  Humphrey  Building, 


200  Independence  Avenue,  SW., 
Washington,  DC  20201  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244. 

Comments  mailed  to  the  two  above 
addresses  may  be  delayed  and  received 
too  late  to  be  considered. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1120-P  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
to  5  p.m.  (phone:  (202)  69O-7890) 
POR  FURTHER  INFORMATION  CONTACT: 

Bob  Uhkowski,  (410/  786-5721  (for. 
issues  related  to  resource-based 
malpractice  relative  value  units  and 
geographic  practice  cost  index  changes! 

Carolyn  Mullen.  (410)  786-4589  or 
Marc  Hartstein.  (410)  786-4539  (for 
issues  related  to  resource-based  practice 
expense  relative  value  units). 

Rick  Ensor.  (410)  786-5617  (for  issues 
related  to  care  plan  oversight  and 
physician  certification  recertification). 

Jim  Menas.  (410)  786-4507  (for  issues 
related  to  incomplete  medical  direction 
and  the  5 -year  review). 

Roberta  Epps.  (410)  786-1858  (for 
outpatient  therapy-related  issues) 

Cathleen  Scaily.  (410)  786-5714  (for 
issues  related  to  observation  care  codes). 

Diane  Milstead.  (410)  786-3355  (for 
all  other  issues). 
SUPPLEMENTARY  INFORMATION: 

opies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register.  This 
Federal  Register  document  is  also 
available  fi-om  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 


Office.  The  Website  address  is:  http:// 
vvrww.access.gpo.gov/nara/index.html. 

Information  on  the  Lewin  report 
referenced  in  the  preamble  can  be  found 
on  our  homepage.  This  data  can  be 
accessed  by  using  the  following 
directions: 

1.  Go  to  the  HCFA  homepage  (http:/ 
/wrww .  hcf a .  gov ) . 

2.  Click  on  "Medicare." 

3.  Click  on  "Professional/Technical 
Information." 

4.  Select  Medicare  Payment  Systems. 

5.  Select  Physician  Fee  Schedule. 
Or,  you  can  go  directly  to  the  Physician 
Fee  Schedule  page  by  typing  the 
following:  http://wvvrw.hcfa.gov/ 
medicare 'pfsmain. htm. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Published  Changes  to  the  Fee  Schedule 

II.  Specific  Proposals  for  Calendar  Year  2001 
.\.  Resource- Based  Practice  Expense 

Relative  Value  Units 

B.  Geographic  Practice  Cost  Index  Changes 

C.  Resource-Based  Malpractice  Relative 
Value  Units 

D.  Critical  Care  Relative  Value  Units 

E.  Care  Plan  Oversight  and  Physician 
Certification/Recertification 

F.  Observation  Care  Codes 

G.  Ocular  Photodynamic  Therapy  and 
Other  Ophthalmalogical  Treatments 

H.  Electrical  Bioimpedance 

I.  Global  Period  for  Insertion,  Removal,  and 

Replacement  of  Pacemakers  and 

Cardioverter  Defibrillators 
).  Antigen  Supply 
K.  Low  Intensity  Ultrasound 
L.  Implantation  of  Ventricular  Assist 

Devices 
in.  Other  Issues 

A.  Incomplete  Medical  Direction 

B.  Payment  for  Pulse  Oximetry  Services 

C.  Outpatient  Therapy  Supervision 

D.  Outpatient  Therapy  Caps 

rV.  Five  Year  Refinement  of  Relative  Value 
Units 

V.  Collection  of  Information  Requirements 

VI.  Response  to  Comments 

VII.  Regulatory  Impact  Analysis 

VIII.  Federalism 

Addendum  A — Explanation  and  Use  of 

Addendum  B 
Addendum  B — 2001  Relative  Value  Units 

emd  Related  Information  Used  in 

Determining  Medicare  Payments  for 

2001 
Addendum  C — Clinical  Staff  Times  for 

Selected  Codes 
Addendum  D — Comparison  of  1999  and 

Proposed  2002  Office  Rent  Index  By  Fee 

Schedule  Area 
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Addendum  E — Comparison  of  1999  and 

Proposed  2002  Malpractice  GPCIs  By  Fee 

Schedule  Area 
Addendum  F — 2002  Geographic  Practice 

Cost  Indices  by  Medicare  Carrier  and 

Locality 
Addendum  G — 2001  Geographic  Practice 

Cost  Indices  by  Medicare  Carrier  and 

Locality 
Addendum  H — Proposed  2002  Versus  1999 

Geographic  Adjustment  Factors  (GAF) 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  proposed  rule, 
we  are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical  • 
order  below: 

AMA    American  Medical  Association 
BBA     BalancedBudget  Actof  1997 
BBRA    Balanced  Budget  Refinement 

Act 
CF    Conversion  factor 
CFR    Code  of  Federal  Regulations 
CPT    [Physicians']  Current  Procedural 

Terminology  [4th  Edition,  1997, 

copyrighted  by  the  American 

Medical  Association] 
CPEP    Clinical  Practice  Expert  Panel 
CRNA    Certified  Registered  Nurse 

Anesthetist 
E/M    Evaluation  and  management 
EB    Electrical  bioimpedance 
FMR    Fair  market  rental 
GAF    Geographic  adjustment  factor 
GPCI    Geographic  practice  cost  index 
HCFA    Health  Care  Financing 

Administration 
HCPCS    HCFA  Common  Procedure 

Coding  System 
HHA    Home  health  agency 
HHS     [Department  of]  Health  and 

Human  Services 
IDTFs    Independent  Diagnostic  Testing 

Facilities 
MCM    Medicare  Carrier  Manual 
MEDPAC    Medicare  Payment  Advisory 

Commission 
MEI    Medicare  Economic  Index 
MGMA    Medical  Group  Management 

Association 
MSA    Metropolitan  Statistical  Area 
NAMCS    National  Ambulatory  Medical 

Care  Survey 
OBRA    Omnibus  Budget  Reconciliation 

Act 
PC    Professional  component 
PEAC    Practice  Expense  Advisory 

Committee 
PPAC    Practicing  Physicians  Advisory 

Council 
PPS    Prospective  payment  system 
RUC     [AMA's  Specialty  Society] 

Relative  [Value]  Update  Committee 
KVU    Relative  value  unit 
SGR    Standard  growrth  rate 
SMS     [AMA's]  Socioeconomic 

Monitoring  System 
TC    Technical  component 


I.     Background 

A.  Legislative  History 

Since  January  1,  1992,  Medicare  has 
paid  for  physician  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians' 
Services."  This  section  contains  three 
major  elements — (1)  a  fee  schedule  for 
the  payment  of  physicians'  services;  (2) 
a  sustainable  growth  rate  for  the  rates  of 
increase  in  Medicare  expenditures  for 
physicians'  services;  and  (3)  limits  on 
the  amounts  that  nonparticipating 
physicians  can  charge  beneficiaries.  The 
Act  requires  that  payments  under  the 
fee  schedule  be  based  on  national 
uniform  relative  value  imits  (RVUs) 
based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 

Section  1848(c)(2)(B)(ii)(n)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  adjustments  to  RVUs  cause 
expenditures  to  change  by  more  than 
$20  million,  we  must  make  adjustments 
to  the  conversion  factors  (CFs)  to 
preserve  budget  neutrality. 

B.  Published  Changes  to  the  Fee 
Schedule 

We  published  a  final  rule  on 
November  25,  1991  (56  FR  59502)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for 
physicians'  services  furnished  on  or 
after  January  1,  1992.  In  the  November 
1991  final  rule  (56  FR  59511),  we  stated 
oiu-  intention  to  update  RVUs  for  new 
and  revised  codes  in  the  American 
Medical  Association's  (AMA's) 
Physicians'  Current  Procedural 
Terminology  (CPT)  through  an  "interim 
RVU"  process  every  year.  We  published 
the  updates  to  the  RVUs  and  fee 
schedule  policies  are  as  follows: 

•  November  25,  1992,  a  final  notice 
with  comment  period  on  new  and 
revised  RVUs  only  (57  FR  55914). 

•  December  2,  1993,  a  final  rule  vdth 
comment  period  (58  FR  63626)  revised 
the  refinement  process  used  to  establish 
physician  work  RVUs  and  to  revise 
payment  policies  for  specific 
physicians'  services  and  supplies.  (We 
solicited  comments  on  new  and  revised 
RVUs  only.) 

•  December  8,  1994,  a  final  rule  with 
comment  period  (59  FR  63410)  revised 
the  geographic  adjustment  factor  (GAF) 
values,  fee  schedule  payment  areas,  and 
payment  policies  for  specific 
physicians'  services.  The  final  rule  also 


discussed  the  process  for  periodic 
review  and  adjustment  of  RVUs  not  less 
frequently  than  every  5  years  as 
required  by  section  1848(c)(2)(B)(i)  of 
the  Act. 

•  December  8,  1995,  a  final  rule  with 
comment  period  (60  FR  63124)  revised 
various  policies  affecting  payment  for 
physicians'  services  including  Medicare 
payment  for  physicians'  services  in 
teaching  settings,  the  RVUs  for  certain 
existing  procedure  codes,  and 
established  interim  RVUs  for  new  and 
revised  procedure  codes.  The  rule  also 
included  the  final  revised  1996 
geographic  practice  cost  indices  (GPCIs). 

•  November  22,  1996,  a  final  rule 
with  comment  period  (61  FR  59490) 
revised  the  policy  for  pajmient  for 
diagnostic  services,  transportation  in 
connection  with  furnishing  diagnostic 
tests,  changes  in  geographic  payment 
areas  (localities),  suid  changes  in  the 
procedure  status  codes  for  a  variety  of 
services. 

•  October  31,  1997,  a  final  rule  with 
comment  period  (62  FR  59048)  revised 
the  GPCIs,  physician  supervision  of 
diagnostic  tests,  establishment  of 
independent  diagnostic  testing  facilities, 
the  methodology  used  to  develop 
reasonable  compensation  equivalent 
limits,  payment  to  participating  and 
nonparticipating  suppliers,  global 
surgical  services,  caloric  vestibular 
testing,  and  clinical  consultations.  It 
also  implemented  certain  provisions  of 
the  Balanced  Budget  Act  of  1997  (BBA) 
(Public  Law  105-33),  enacted  on  August 
5,  1997,  and  implemented  the  RVUs  for 
certain  existing  procedure  codes  and 
established  interim  RVUs  for  new  and 
revised  procedure  codes. 

•  November  2,  1998,  a  final  rule  with 
comment  period  (63  FR  58814)  revised 
the  policy  for  resource-based  practice 
expense  RVUs,  medical  direction  rules 
for  anesthesia  services,  and  payment  for 
abnormal  Pap  smears.  We  also  rebased 
the  Medicare  economic  index  (MEI) 
fix)m  a  1989  base  year  to  a  1996  base 
year.  Under  the  law,  we  were  also 
required  to  develop  a  resource-based 
system  for  determining  practice  expense 
RVUs.  The  BBA  delayed,  for  1  year, 
implementation  of  the  resource-based 
practice  expense  RVUs  until  January  1 , 
1999.  Also,  the  BBA  revised  our 
payment  policy  for  nonphysician 
practitioners,  for  outpatient 
rehabilitation  ser\'ices,  and  for  drugs 
and  biologicals  not  paid  on  a  cost  or 
prospective  payment  basis.  In  addition, 
the  BBA  permitted  certain  physicians 
and  practitioners  to  opt  out  of  Medicare 
and  furnish  covered  services  to 
Medicare  beneficiaries  through  private 
contracts  and  permits  payment  for 
professional  consultations  via 
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interactive  telecommunication  systems. 
Furthermore,  we  finalized  the  1998 
interim  RVUs  and  issued  interim  RVUs 
for  new  and  revised  codes  for  1999.  The 
final  rule  also  announced  the  CY  1999 
Medicare  physician  fee  schedule  CF 
under  the  Medicare  Supplementary 
Medical  Insurance  (Part  B)  program  as 
required  by  section  1848(d)  of  the  Act. 
The  1999  Medicare  physician  fee 
schedule  CF  was  S34.7315. 

•  November  2.  1999,  a  final  rule  with 
comment  period  (64  FR  59380)  made 
several  changes  affecting  Medicare  Part 
B  payment.  The  changes  included: 
implementation  of  resource-based 
malpractice  insurance  RVUs;  refinement 
of  resource-based  practice  expense 
RVUs;  payment  for  physician  pathology 
and  independent  laboratory  services; 
discontinuous  anesthesia  time; 
diagnostic  tests;  prostate  screening;  use 
of  CPT  modifier  -25;  qualifications  for 
nurse  practitioners;  an  increase  in  the 
work  RVUs  for  pediatric  services; 
adjustments  to  the  practice  expense 
RVUs  for  physician  interpretation  of 
Pap  smears;  and  a  number  of  other 
changes  relating  to  coding  and  payment. 
Furthermore,  we  finalized  the  1999 
interim  physician  work  RVUs  and 
issued  interim  RVUs  for  new  and 
revised  codes  for  2000.  The  final  rule 
solicited  public  comments  on  the 
second  5-year  refinement  of  work  RVUs 
for  services  furnished  beginning  January 

I ,  2002  and  requested  public  comments 
on  potentially  misvalued  work  RVUs  for 
all  services  in  the  CY  2000  physician  fee 
schedule.  The  final  rule  conformed  the 
regulations  to  existing  law  and  policy 
regarding:  removal  of  the  x-ray  as  a 
prerequisite  for  chiropractic 
manipulation;  the  exclusion  of  payment 
for  assisted  suicide;  and  optometrist 
services.  The  final  rule  also  announced 
the  CY  2000  Medicare  physician  fee 
schedule  CF  under  the  Medicare 
Supplementary'  Medical  Insurance  (Part 
B)  program  as  required  by  section 
1848(d)  of  the  Act.  The  2000  Medicare 
physician  fee  schedule  CF  was 
$36.6137. 

This  proposed  rule  would  affect  the 
regulations  set  forth  at  Part  410, 
Supplementary  medical  insurance  (SMI) 
benefits  and  Part  414,  Payment  for  Part 
B  medical  and  other  services. 

II.  Specific  Proposals  for  Calendar  Year 
2001 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Resource-Based  Practice  Expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Public  Law  103- 
432),  enacted  on  October  31. 1994, 


required  us  to  develop  a  methodology 
for  a  resource-based  system  for 
determining  practice  expense  RVUs  for 
each  physician's  service  beginning  in 
1998.  In  developing  the  methodology, 
we  were  to  consider  the  staff, 
equipment,  and  supplies  used  in 
providing  medical  and  surgical  services 
in  various  settings.  The  legislation 
specifically  required  that,  in 
implementing  the  new  system  of 
practice  expense  RVUs,  we  must  apply 
the  same  budget-neutrality  provisions 
that  we  apply  to  other  adjustments 
under  the  physician  fee  schedule. 

Section  4505(a)  of  the  BBA  delayed 
the  effective  date  of  the  resource-based 
practice  expense  RVU  system  until 
January  1, 1999.  In  addition,  section 
4505(b)  of  the  BBA  provided  for  a  4-year 
transition  period  from  charge-based 
practice  expense  RVUs  to  resource- 
based  RVUs.  The  practice  expense  RVUs 
for  CY  1999  were  the  product  of  75 
percent  of  charge-based  RVUs  and  25 
percent  of  the  resource-based  RVUs.  For 
CY  2000,  the  RVUs  were  50  percent 
charge-based  and  50  percent  resource- 
based.  For  CY  2001,  the  RVUs  will  be 
25  percent  charge-based  and  75  percent 
resource-based.  After  CY  2001,  the 
RVUs  will  be  totally  resource-based. 

Section  4505(e)  of  the  BBA  provided 
that,  in  1998,  the  practice  expense  RVUs 
be  adjusted  for  certain  services  in 
anticipation  of  implementation  of 
resource-based  practice  expenses 
beginning  in  1999.  As  a  result,  we 
increased  practice  expense  RVUs  for 
office  visits.  For  other  services  in  which 
practice  expense  RVUs  exceeded  110 
percent  of  the  work  RVUs  and  were 
furnished  less  than  75  percent  of  the 
time  in  an  office  setting,  we  reduced  the 
1998  practice  expense  RVUs  to  a 
number  equal  to  110  percent  of  the  work 
RVUs.  This  limitation  did  not  apply  to 
services  that  had  proposed  resource- 
based  practice  expense  RVUs  that 
increased  from  their  1997  practice 
expense  RVUs  as  reflected  in  the  June 
18,  1997  proposed  rule  (62  FR  33196). 
The  services  affected,  and  the  final 
RVUs  for  1998,  were  published  in  the 
October  1997  final  rule  (62  FR  59103). 

The  most  recent  legislation  affecting 
resource-based  practice  expense  was 
included  in  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Public 
Law  106-113).  Section  212  of  the  BBRA 
stated  that  we  must  establish  a  process 
under  which  we  accept  and  use,  to  the 
maximum  extent  practicable  and 
consistent  with  sound  data  practices, 
data  collected  or  developed  by  entities 
and  organizations.  These  data  would 
supplement  the  data  we  normally 
collect  in  determining  the  practice 
expense  component  of  the  physician  fee 


schedule  for  payments  in  CY  2001  and 
CY  2002. 

2.  Current  Methodology  for  Computing 
Practice  Expense  Relative  Value  Unit 
System 

Effective  with  services  on  or  after 
January  1,  1999,  we  established  a  new 
methodology  for  computing  resource- 
based  practice  expense  RVUs  that  used 
the  two  significant  sources  of  actual 
practice  expense  data  we  have  available: 
the  Clinical  Practice  Expert  Panel 
(CPEP)  data  and  the  AMA's 
Socioeconomic  Monitoring  System 
(SMS)  data.  The  methodology  was  based 
on  an  assumption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  of  physicians' 
services  across  specialties.  The 
methodology  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  can  be  seen  as  a 
"top-down"  approach.  The 
methodology  can  be  summarized  as 
follows: 

(a)  Practice  Expense  Cost  Pools.  We 
used  actual  practice  expense  data  by 
specialty,  derived  ft'om  the  1995 
through  1997  SMS  survey  data,  to  create 
six  cost  pools — administrative  labor, 
clinical  labor,  medical  supplies,  medical 
equipment,  office  supplies,  and  all  other 
expenses.  There  were  three  steps  in  the 
creation  of  the  cost  pools. 

•  Step  (1)  We  used  the  AMA's  SMS 
survey  of  actual  cost  data  to  determine 
practice  expenses  per  hour  by  cost 
category.  The  practice  expenses  per 
hour  for  each  physician  respondent's 
practice  was  calculated  as  the  practice 
expenses  for  the  practice  divided  by  the 
total  number  of  hours  spent  in  patient 
care  activities.  The  practice  expenses 
per  hour  for  the  specialty  were  an 
average  of  the  practice  expenses  per 
hour  for  the  respondent  physicians  in 
that  specialty.  In  addition,  for  the  CY 
2000  physician  fee  schedule,  we  used 
data  from  a  survey  submitted  by  the 
Society  of  Thoracic  Surgeons  in 
calculating  the  thoracic  and  cardiac 
surgery's  practice  expense  per  hour. 
(See  the  November  1999  final  rule  (64 
FR  59391)  for  additional  information 
concerning  acceptance  of  this  data.) 

•  Step  (2)  We  determined  the  total 
number  of  physician  hours  (by 
specialty)  spent  treating  Medicare 
patients.  This  was  calculated  from  ' 
physician  time  data  for  each  procedure 
code  and  from  Medicare  claims  data. 

•  Step  (3)  We  calculated  the  practice 
expense  pools  by  specialty  and  by  cost 
category  by  multiplying  the  specialty 
practice  expenses  per  hour  for  each 
category  by  the  total  physician  hours. 
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For  services  with  work  RVUs  equal  to 
zero  (including  the  technical  component 
(TC)  of  services  with  a  TC  and 
professional  component  (PC)),  we 
created  a  separate  practice  expense  pool 
using  the  average  clinical  staff  time  from 
the  CPEP  data  (since  these  codes  by 
definition  do  not  have  physician  time), 
and  the  "all  physicians"  practice 
expense  per  hour. 

fb]  Cost  Allocation  Methodology.  For 
each  specialty,  we  separated  the  six 
practice  expense  pools  into  two  groups 
and  used  a  different  allocation  basis  for 
each  group. 

(1)  Direct  Costs 

For  direct  costs  (including  clinical 
labor,  medical  supplies,  and  medical 
equipment),  we  used  the  CPEP  data  as 
the  allocation  basis.  The  CPEP  data  for 
clinical  labor,  medical  supplies,  and 
medical  equipment  were  used  to 
allocate  the  clinical  labor,  medical 
supplies,  and  medical  equipment  cost 
pools,  respectively. 

For  the  separate  practice  expense  pool 
for  services  with  work  RVUs  equal  to 
zero,  we  used  1998  practice  expense 
RVUs  to  allocate  the  direct  cost  pools 
(clinical  labor,  medical  supplies,  and 
medical  equipment  cost  pools)  as  an 
interim  measure.  Also,  for  all  radiology 
services  that  are  assigned  work  RVUs, 
we  used  the  1998  practice  expense 
relative  values  for  radiology  services  as 
an  interim  measure  to  allocate  the  direct 
practice  expense  cost  pool  for  radiology. 
For  all  other  specialties  that  perform 
radiology  services,  we  used  the  CPEP 
data  for  radiology  services  in  the 
•illocation  of  that  specialty's  direct 
practice  expense  cost  pools. 

(2)  hidirect  Costs 

To  allocate  the  cost  pools  for  indirect 
costs,  including  administrative  labor, 
office  expenses,  and  all  other  expenses, 
we  used  the  total  direct  costs,  as 
described  above,  in  combination  with 
ihe  physician  fee  schedule  work  RVUs. 
We  converted  the  work  RVUs  to  dollars 
using  the  Medicare  CF  (expressed  in 
1995  dollars  for  consistency  with  the 
SMS  survey  years). 

The  SMS  pool  was  divided  by  the 
CPEP  pool  for  each  specialty  to  produce 
a  scaling  factor  that  was  applied  to  the 
CPEP  direct  cost  inputs.  This  was 
intended  to  match  costs  counted  as 
practice  expenses  in  the  SMS  survey 
with  items  counted  as  practice  expense 
in  the  CPEP  process.  When  the  specialty 
specific  scaling  factor  exceeds  the 
average  scaling  factor  by  more  than 
three  stdndard  deviations,  we  used  the 
average  scaling  factor.  (See  the 
November  1999  final  rule  (64  FR  59390) 
for  further  discussion  of  this  issue). 


For  procediu^s  performed  by  more 
than  one  specialty,  the  final  procedure 
code  allocation  was  a  weighted  average 
of  allocations  for  the  specialties  that 
perform  the  procedure,  with  the  weights 
being  the  frequency  with  which  each 
specialty  performs  the  procedure  on 
Medicare  patients. 

(c)  Other  Methodological  Issues. 

(1)  Global  Practice  Expense  Relative 
Value  Units 

For  services  with  the  PC  and  TC  paid 
imder  the  physician  fee  schedule,  the 
global  practice  expense  RVUs  were  set 
equal  to  the  sum  of  the  PC  and  TC. 

(2)  Practice  Expenses  Per  Hour 
Adjustments  and  Specialty  Crosswalks 

Since  many  specialties  identified  in 
our  claims  data  did  not  correspond 
exactly  to  the  specialties  included  in  the 
practice  expense  tables  fi-om  the  SMS 
survey  data,  it  was  necessary  to 
crosswalk  these  specialties  to  the  most 
appropriate  SMS  specialty  category.  We 
also  made  the  following  adjustments  to 
the  practice  expense  per  hour  data  (for 
the  rationale  for  these  adjustments  to 
the  practice  expense  per  hour  see  the 
November  1998  final  rule  (63  FR  58841): 

•  We  set  the  medical  materials  and 
supplies  practice  expenses  per  hour  for 
the  specialty  of  "oncology"  equal  to  the 
"all  physician"  medical  materials  and 
supplies  practice  expenses  per  hour. 

•  We  based  the  administrative 
payroll,  office,  and  other  practice 
expenses  per  hour  for  the  specialties  of 
"physical  therapy"  and  "occupational 
therapy"  on  data  used  to  develop  the 
salary  equivalency  guidelines  for  these 
specialties.  We  set  the  remaining 
practice  expense  per  hour  categories 
equal  to  the  "all  physician"  practice 
expenses  per  hour  from  the  SMS  survey 
data. 

•  Due  to  uncertainty  concerning  the 
appropriate  crosswalk  and  time  data  for 
the  nonphysician  specialty 
"audiologist,"  we  derived  the  resource- 
based  practice  expense  RVUs  for  codes 
performed  by  audiologists  from  the 
practice  expenses  per  hour  of  the  other 
specialties  that  perform  these  codes. 

•  For  the  specialty  of  "emergency 
medicine,"  we  used  the  "all  physician" 
practice  expense  per  hour  to  create 
practice  expense  cost  pools  for  the 
categories  "clerical  payroll"  and  "other 
expenses." 

•  For  the  specialty  of  "podiatry,"  we 
used  the  "all  physician"  practice 
expense  per  hoiu  to  create  the  practice 
expense  pool. 

•  For  the  specialty  of  "pathology,"  we 
removed  the  supervision  and  autopsy 
hours  reimbursed  through  Part  A  of  ihe 


Medicare  program  from  the  practice 
expense  per  hour  calculation. 

•  For  the  specialty  "maxillofacial 
prosthetics,"  we  used  the  "all 
physician"  practice  expense  per  hour  to 
create  practice  expense  cost  pools  and, 
as  an  interim  measure,  allocated  these 
pools  using  the  1998  practice  expense 
RVUs. 

•  We  split  the  practice  expenses  per 
hour  for  the  specialty  "radiology"  into 
"radiation  oncology"  and  "radiology 
other  than  radiation  oncology"  and  used 
this  split  practice  expense  per  hour  to 
create  practice  expense  cost  pools  for 
these  specialties. 

(3)  Time  Associated  With  the  Work 
RVUs 

The  time  data  resulting  from  the 
refinement  of  the  work  RVUs  have  been, 
on  average,  25  percent  greater  than  the 
time  data  obtained  by  the  Harvard  study 
for  the  same  services.  We  increased  the 
Harvard  research  team's  time  data  to 
ensure  consistency  between  these  data 
sources. 

For  services  with  no  assigned 
physician  time  (such  as,  dialysis, 
physical  therapy,  psychology,  and  many 
radiology  and  other  diagnostic  services), 
we  calculated  estimated  total  physician 
time  based  on  work  RVUs,  maximum 
clinical  staff  time  for  each  service  as 
shown  in  the  CPEP  data,  or  the 
judgment  of  our  clinical  staff. 

We  calculated  the  time  for  CPT  codes 
00100  through  01996  using  the  base  and 
time  units  from  the  anesthesia  fee 
schedule  and  the  Medicare  allowed 
claims  data. 

3.  Refinement 

(a)  Background.  Section  4505(d)(1)(C) 
of  the  BBA  required  us  to  develop  a 
refinement  process  to  be  used  during 
each  of  the  4  years  of  the  transition 
period.  We  did  not  propose  a  specific 
long-term  refinement  process  in  the 
June  1998  proposed  rule  (63  FR  30835). 
Rather,  we  set  out  the  parameters  for  an 
acceptable  refinement  process  for 
practice  expense  RVUs  and  solicited 
comments  on  oiu'  proposal.  We  received 
a  large  variety  of  comments  about  broad 
methodology  issues,  practice  expense 
per  hour  data,  and  detailed  code  level 
data.  We  made  some  adjustments  to  our 
proposal  when  we  were  convinced  an 
adjustment  was  appropriate.  We  also 
indicated  that  we  would  consider  other 
comments  for  possible  refinement  and 
that  the  values  of  all  codes  would  be 
considered  interim  for  1999  and  for 
future  years  during  the  transition 
period. 

We  outlined  in  the  November  1998 
final  rule  (63  FR  58832)  the  steps  we 
were  imdertaking  as  part  of  the  initial 
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refinement  process.  These  steps 
included — 

•  Establishment  of  a  mechanism  to 
receive  independent  advice  for  dealing 
with  broad  practice  expense  RVU 
technical  and  methodological  issues; 

•  Evaluation  of  any  additional 
reconunendations  from  the  General 
Accounting  Office,  the  Medicare 
Payment  Advisory  Commission 
(MedPAC),  and  the  Practicing 
Physicians  Advisory  Council  (PPAC); 
and 

•  Consultation  with  physician  and 
other  groups  about  these  issues. 

We  also  discussed  a  proposal 
submitted  by  the  AMA's  Specialty 
Society  Relative  Value  Update 
Committee  (RUC)  for  development  of  a 
new  advisory  committee,  the  Practice 
Expense  Advisory  Committee  (PEAC),  to 
review  comments  and  recommendations 
on  the  code-specific  CPEP  data  during 
the  refinement  period.  In  addition,  we 
solicited  comments  and  suggestions 
about  our  practice  expense  methodology 
from  organizations  that  have  a  broad 
range  of  interests  and  expertise  in 
practice  expense  and  survey  issues. 

In  the  July  22,  1999  proposed  rule  and 
the  November  1999  final  rule,  we 
provided  further  information  on 
refinement  activities  underway, 
including  the  formation  of  the  PEAC 
and  the  support  contract  that  we 
awarded  to  focus  on  methodologic 
issues.  The  following  is  an  update  on 
activities  with  respect  to  these 
initiatives,  as  well  as  the  status  of 
refinement  with  respect  to  other  areas  of 
concern  such  as  the  SMS  data  and  CPEP 
inputs. 

(b)  SMS  Data.  We  have  received  many 
comments  on  both  our  1998  and  1999 
proposed  and  final  rules  from  a  number 
of  medical  specialty  societies  expressing 
concerns  regarding  the  accuracy  of  the 
SMS  data.  Some  commenters  stated 
their  belief  that  the  sample  size  for  their 
specialty  was  not  large  enough  to  yield 
reliable  data.  Other  specialties  not 
represented  in  the  SMS  survey  objected 
that  the  crosswalk  used  for  their 
practice  expense  per  hour  was  not 
appropriate  and  requested  that  their 
own  data  be  used  instead.  Commenters 
also  raised  questions  about  whether  the 
direct  patient  care  hours  for  their 
specialty  were  overstated  by  the  SMS  to 
the  specialty's  disadvantage. 

We  consider  dealing  with  these  issues 
to  be  one  of  the  major  priorities  of  the 
refinement  effort.  Therefore,  we  have 
undertaken  the  following  activities: 

(1)  Interim  Final  Rule  on  Supplemental 
Practice  Expense  Sm^rey  Data 

On  May  3,  2000,  we  published  an 
interim  final  rule  (65  FR  25664)  that  set 


forth  the  criteria  for  physician  and  non- 
physician  specialty  groups  to  submit 
supplemental  practice  expense  survey 
data  for  use  in  determining  payments 
under  the  physician  fee  schedule. 
Section  212  of  the  BBRA  required  us  to 
establish  a  process  under  which  we  will 
accept  and  use,  to  the  maximum  extent 
practicable  and  consistent  with  sound 
data  practices,  data  collected  or 
developed  by  entities  and  organizations 
to  supplement  the  data  we  normally 
collect  in  determining  the  practice 
expense  component  of  the  physician  fee 
schedule  for  payments  in  CY  2001  and 
CY  2002. 

To  obtain  data  that  could  be  used  in 
computing  practice  expense  RVUs 
beginning  January  1,  2001,  we 
published  the  criteria  in  the  May  2000 
interim  final  rule  (65  FR  25666)  that  we 
will  apply  to  supplemental  survey  data 
submitted  to  us  by  August  1,  2000.  We 
also  provided  a  60-day  period  for 
submission  of  conunents  on  the  criteria 
that  we  will  consider  for  siu^ey  data 
submitted  between  August  2,  2000  and 
August  1,  2001  for  use  in  computing  the 
practice  expense  RVUs  for  the  CY  2002 
physician  fee  schedule.  (See  the  May 
2000  interim  final  rule  for  further 
information  on  the  criteria  and  process). 
We  intend  to  respond  to  comments 
received  on  this  interim  final  rule  in  the 
physician  fee  schedule  final  rule  to  be 
published  this  fall.  We  beUeve  this  is  an 
important  step  in  addressing  the 
concerns  of  those  specialties  that 
believe  they  are  underrepresented  in  the 
SMS  survey  data  or  believe  they  have 
not  been  surveyed  by  the  SMS. 

(2)  Proposals  for  SMS  Refinement 

As  we  indicated  in  the  November 
1999  final  rule,  we  awarded  a  contract 
to  The  Lewin  Group  to  obtain 
independent  advice  dealing  with  broad 
practice  expense  RVU  technical  and 
methodological  issues.  Specific 
activities  we  requested  the  contractor  to 
evaluate  included  the  following: 

•  Evaluation  of  SMS  data  for  validity 
and  reliability. 

•  Identification  and  evaluation  of 
alternative  and  supplementary  data 
sources  from  specialty  and  multi- 
specialty  societies. 

•  Development  of  options  for 
validating  the  Harvard/RUC  physician 
procedure  time  data. 

•  Evaluation  of  the  indirect  cost 
allocation  methodology. 

•  Advice  on  developing  a  process  for 
the  5-year  review  of  practice  expense 
RVUs. 

The  Lewin  Group  issued  their  first 
draft  report,  "Practice  Expense 
Methodology,"  dated  September  24, 
1999.  We  have  placed  this  report  on  our 


homepage  under  the  title  "Practice 
Expense  Methodology  Report."  (Access 
to  our  homepage  is  discussed  under  the 
"Supplementary  Information"  section 
above.)  The  report  contains  various 
recommendations  aimed  at  increasing 
the  validity  and  reliability  of  the  AMA's 
SMS  survey.  As  we  discuss  below,  the 
AMA  will  no  longer  be  collecting  data 
through  the  SMS  survey.  However,  the 
AMA  is  currently  pilot-testing  an 
alternative  practice  expense  siu^^ey  of 
physician  practices.  Although  The 
Lewin  Group's  recommendations  were 
made  specifically  to  address  improving 
the  SMS  survey  for  calculating  practice 
expense  RVUs,  we  believe  the 
reconunendations  will  be  useful  in 
making  refinements  to  the  practice  level 
survey  or  designing  any  other  siuT^ey 
instrument  that  may  be  used  in 
calculating  practice  expense  RVUs.  The 
recommendations  fell  into  the  three 
following  areas: 

•  The  use  of  data  supplementary  to 
the  SMS  survey. 

•  Suggested  changes  to  the  survey 
instrument. 

•  Recommendations  for  using  the 
data  in  calculating  the  specialty-specific 
practice  expense  per  hour. 

The  report  recognized  the  need  for 
additional  data  obtained  either  through 
oversampling  or  additional  siu^eys.  We 
would  welcome  the  receipt  of  additional 
objective  and  valid  data  that  would  help 
ensure  that  our  specialty-specific 
practice  expense  per  hour  calculations 
are  as  accurate  as  possible.  However,  to 
ensure  consistency  of  the  data  across 
specialties,  the  report  also  stressed  the 
need  for  any  supplementary  data  to 
adhere  to  the  same  format,  survey 
instrument,  sample  frame,  and 
definitions  as  the  SMS  survey.  We  share 
this  concern,  and  in  the  May  2000 
interim  final  rule  we  identified  the 
specific  criteria  that  all  supplementary 
surveys  must  meet  to  ensure  that  data 
are  valid,  reliable,  and  consistent  with 
the  SMS  data  afready  in  use. 

In  line  with  the  report's 
recommendations  on  the  use  of  the  SMS 
data,  we  are  proposing  to  do  the 
following: 

•  The  Lewin  Group  recommended 
that  we  update  the  SMS  survey  data 
currently  being  used  for  practice 
expense  per  hour  with  new  SMS  data. 
They  also  recommended  using  a  rolling 
3-year  average  to  determine  practice 
expense  per  hour  values.  We  are 
currently  using  data  from  the  1995 
through  1997  SMS  survey  (1994  through 
1996  practice  expense  data).  The  latest 
data  available  is  from  the  1998  SMS 
survey  and  we  have  incorporated  this 
data  into  our  practice  expense  per  hour 
calculations.  Although  The  Lewin 
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Group  has  recommended  using  a  rolling 
3-year  average,  we  have  decided  to  base 
the  practice  expense  per  hour 
calculations  on  a  4-year  average.  We  are 
concerned  that  substituting  data  from 
the  1998  SMS  for  data  from  the  1999 
SMS  may  exacerbate  changes  in  the 
practice  expense  per  hour  calculations 
that  may  be  explained  by  sampling 
error.  We  believe  that  using  an 
additional  year  of  SMS  data  will  have 
the  advantage  of  minimizing  changes  in 
the  practice  expense  per  hoiu-  data  that 
result  from  sampling  error,  while 
allowing  oiu'  calculations  to  be  based  on 
more  survey  data. . 


•  The  Lewin  Group  recommended 
that  we  standardize  survey  data  from 
the  SMS  so  that  it  reflects  a  common 
base  year.  They  raised  a  concern  that 
variations  in  sample  size  for  a  given 
specialty  across  the  3  years  may 
produce  a  different  result  than  if  the 
survey  response  were  standardized  to 
reflect  a  common  year.  This  could 
disadvantage  those  specialties  that  were 
more  heavily  sampled  in  the  early  years. 
We  evaluated  this  recommendation  and 
found  that  standardizing  the  SMS  data 
we  are  currently  using  to  reflect  a  1995 
cost  year  has  virtually  no  impact  on  the 
practice  expense  per  hom-  calculations. 
However,  this  issue  will  be  more  of  a 


concern  in  using  the  later  SMS  data 
because  response  rates  were  lower  in 
the  1998  SMS  survey  than  in  prior 
years.  For  this  reason,  we  are 
standardizing  the  practice  expense  data 
so  that  it  reflects  a  common  base  year. 
Using  the  MEI,  we  standardized  the 
practice  expense  data  so  that  it  reflects 
a  1995  cost  year  consistent  with  the 
pricing  information  that  we  are  using  for 
the  estimates  of  practice  expense  inputs 
for  individual  procedures. 

The  table  below  reflects  the  practice 
expense  per  hour  calculations  we  are 
using  in  determining  the  CY  2001 
practice  expense  RVUs. 
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•  The  Lewin  Group  also 
recommended  that  we  revise  edits  and 
trims  to  the  SMS  survey  data,  both 
practice  expenses  and  hours,  to  exclude 
data  that  fall  outside  set  acceptable 
ranges  (for  example,  three  standard 
deviations  from  the  geometric  mean). 
We  asked  the  AMA  about  their  reaction 
to  The  Lewin  Group's  recommendation 
and  the  AMA  replied: 

Trimming  outlier  values  will  further 
reduce  sample  size.  Trimming  expense 
values  can  also  be  problematic  because  high 
expense  responses  on  the  SMS  are  often 
justified  when  practice  size  and  structure  are 
taken  into  accoimt.  A  trim  may  also 
disproportionately  impact  specialties  with 
highly  skewed  distributions  of  PE-HR. 

For  this  reason,  we  are  not  taking 
action  in  response  to  The  Lewin  Group's 
recommendation  at  this  time. 

•  In  addition.  The  Lewin  Group 
reconunended  that  we  accoimt  for  item 
non-response  to  questions  related  to 
practice  expenses  and  patient  care 
hours.  We  asked  the  AMA  for  their 
reaction  to  this  recommendation  as 
well.  The  AMA  replied  that  they  would 
need  more  information  and  added  that 
there  is  no  evidence  that  a  pattern  of 
non-response  bias  exists  for  practice 
expense,  although  it  is  a  possibility.  We 
are  considering  whether  to  study  this 
issue  further  but,  at  this  time,  are  not 
making  any  adjustments  in  response  to 
this  recommendation. 

The  report  also  makes  suggestions  on 
changes  to  the  survey  instrument  used 
to  collect  practice  expense  data  from 
practitioners.  Though  the  original  SMS 
survey  does  collect  some  information  on 
practice  expenses,  it  was  not  designed 
as  a  vehicle  to  calculate  a  specialty- 
specific  practice  expense  per  hour.  We, 
and  the  contractor,  have  held  several 
meetings  with  the  AMA's  SMS  staff  to 
discuss  revisions  to  the  survey  that 
would  help  make  our  calculations  more 
precise. 

We  understand  that  the  AMA  is 
currently  piloting  a  new  practice-level 
siu-vey  designed  to  address  some  of  the 
limitations  of  the  SMS.  If  the  pilot  of  the 
survey  is  successful,  we  earlier 
understood  that  the  AMA  plans  were  to 
conduct  the  practice  survey  initially  in 
CY  2000  and,  in  alternate  years 
thereafter,  the  practice  expense  survey 
and  the  SMS  survey.  The  AMA  has 
recently  indicated  that  its  plans  about 
the  future  of  the  SMS  and  collection  of 
practice  level  survey  data  are  imclear  at 
this  time.  While  the  AMA  has  not  made 
a  final  decision  at  this  time  about 
whether  the  practice  level  sur\'ey  will 
be  done,  they  have  indicated  concern  to 
us  about  low  response  rates  from  the 
pilot  test.  Nevertheless,  we  are 
proceeding  to  make  recommendations  to 


the  AMA  regarding  collection  of 
practice  expense  data  through  the 
practice  level  survey.  We  will  continue 
our  discussion  with  the  AMA  regarding 
its  plans  for  future  practice  expense  data 
collection  following  completion  of  the 
practice  level  survey.  And,  as  we  stated 
earlier,  we  believe  these 
recommendations  will  be  useful  in  the 
design  of  the  practice  level  survey  or 
any  other  survey  of  practice  expenses 
used  in  developing  RVUs  for  practice 
expenses. 

The  use  of  this  practice  level  survey, 
as  it  is  currently  contemplated, 
responds  to  several  of  our  contractor's 
recommendations.  For  example,  it 
would  address  the  recommendation  that 
information  be  collected  on  each 
physician's  percent  share  of  practice 
expense  and  hours  within  the  practice 
by  collecting  information  at  the  total 
practice,  rather  than  the  individual 
physician  owner  level.  The  practice 
level  siu^ey  also  currently  contains,  as 
requested,  questions  on  the  number  of 
hours  the  physician's  office  is  open  in 
a  typical  week  and  on  the  salaries  for 
the  mid-level  practitioners  used  by  the 
practice  (that  is,  physician  assistants, 
nurse  practitioners,  clinical  muse 
specialists,  nurse  mid-wives,  certified 
registered  nurse  anesthetists,  and 
physical  and  occupational  therapists). 

We  are  also  suggesting  additional 
changes  in  the  survey  questions  or 
directions,  generally  reflecting  our 
contractor's  recommendations.  We 
believe  that  the  following  changes 
would  give  more  precise  and  reliable 
data  on  which  to  base  oin-  practice 
expense  calculations: 

•  Emphasize  the  benefit  of  involving 
the  practice  manager  or  accountant  in 
the  completion  of  the  survey  and  the 
need  to  link  the  practice  expense  data 
to  the  practice's  tax  information 
whenever  possible. 

•  Include  a  question  concerning  how 
many  patient  care  hours  are  spent  on 
uncompensated  care,  that  is,  care  that 
the  law  requires  one  to  provide,  but  for 
which  one  is  not  compensated.  This 
would  not  include  charity  care  that  is 
voluntarily  provided. 

•  Add  a  question  concerning  the 
amoimt  or  percentage  of  revenue 
generated  by  mid-level  practitioners. 

•  Add  a  question  concerning  the 
amount  or  percentage  of  supply  costs 
that  relates  to  separately  billable 
supplies  (for  example,  drugs,  casting 
supplies,  and  laboratory  supplies). 

•  In  addition,  we  are  recommending 
that  the  survey  include  more  specific 
questions  on  patient  care  hours  and  that 
separately  billed  mid-level  practitioner 
hours  be  included. 


The  Lewin  Group  also  recommended 
that  the  survey  include  questions  about 
a  typical  week,  rather  than  the  most 
recent  week.  We  are  not  adopting  this 
suggestion  because  we  believe  that 
questions  about  the  most  recent  week 
are  likely  to  yield  more  concrete, 
accurate  answers,  whereas  questions 
about  a  typical  week  are  more  likely 
based  on  estimates.  As  we  have  already 
stated,  the  AMA  will  no  longer  be 
collecting  data  through  the  SMS  and  the 
AMA  has  also  expressed  concern  about 
low  response  rates  from  the  pilot  of  the 
practice  level  siuvey.  At  this  time,  we 
are  unclear  as  to  the  AMA's  plans  with 
regard  to  futiu-e  practice  expense  data 
collection  efforts. 

As  we  indicated  earlier,  we  are 
currently  proposing  to  use  data  from  the 
1998  SMS  in  developing  the  2001 
practice  expense  relative  value  units. 
Furthermore,  data  from  the  1999  SMS 
will  become  available  later  this  year.  In 
addition,  section  1848(c)(2)(B)  of  the 
Act  requires  that  not  less  often  than 
every  5  years,  we  review  and  make 
adjustments  to  RVUs.  Thus,  by  law  we 
are  required  to  review  and  make 
adjustments  to  the  practice  expense 
RVUs  no  later  than  2007.  Regardless  of 
whether  the  AMA  continues  to  collect 
data  on  practice  expenses,  we  will  be 
developing  plans  for  making 
refinements  to  practice  expense  RVUs 
beyond  2002. 

We  welcome  comments  on  long-term 
strategies  for  refining  the  practice 
expense  RVUs  and  any  suggestions  for 
how  to  collect  practice  expense  data  in 
the  event  it  is  no  longer  collected  by  the 
AMA.  We  will  consider  these  comments 
and  any  further  decisions  by  the  AMA 
with  regard  to  its  practice  expense  data 
collection  efforts  in  developing  our 
refinement  strategy  beyond  2002. 

(3)  Direct  Patient  Care  Hours 

We  have  received  many  comments 
from  specialty  societies  concerning  oiu" 
calculation  of  direct  patient  care  hours. 
This  is  a  major  issue  because  the  patient 
care  hours  are  one  half  of  the  ratio  used 
to  determine  the  practice  expense  per 
hour  for  each  specialty.  (The  practice 
expenses  of  practitioners  in  a  specialty 
are  divided  by  the  direct  patient  care 
hoiu-s  in  order  to  calculate  the  practice 
expense  per  hour).  If  the  reported  hours 
do  not  reflect  the  actual  average  billable 
hours  for  a  specialty,  the  practice 
expense  per  hour  will  be  over-or 
understated. 

Several  commenters  representing 
surgical  specialty  societies  have  raised 
concern  that  the  hours  computed  for 
their  specialties  have  been  overstated. 
This  may  be  a  result  of  SMS  survey 
respondents  including  non-billable 
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hours  (such  as  stand-by  time)  when 
asked  how  many  hours  they  worked 
each  week.  If  this  is  the  case,  this  would 
decrease  the  practice  expense  per  hour 
for  these  specialties.  In  addition, 
c  ommenters  representing  emergency 
room  physicians  raised  the  issue  that 
the  hours  spent  on  uncompensated  care 
\vere  probably  also  included  in  the 
survey  responses  to  the  detriment  of  this 
i-pecialty. 

We  agree  with  the  commenters  that 
there  is  a  need  to  increase  the  level  of 
c  onfidence  in  the  direct  patient  care 
hour  data.  We  are  already  taking  steps 
to  improve  the  futiire  accuracy  of  these 
data.  As  mentioned  above,  we  are 
recommending  that  the  future  survey 
questions  be  worded  more  precisely  so 
that  only  the  appropriate  practitioner 
hours  are  included.  In  addition,  we  have 
asked  our  contractor  to  give  priority  to 
recommendations  on  steps  we  can  take 
to  improve  the  accuracy  of  the  patient 
care  hours. 

As  a  first  step  in  accomplishing  this. 
The  Lewin  Group  issued  their  second 
draft  report  on  December  6,  1999, 
entitled  "Validating  Patient  Care  Hours 
Used  in  HCFA's  Practice  Expense 
Methodology."  This  report  explores 
alternative  methods  that  we  might  use 
to  validate  the  time  data  collected  by  the 
SMS  survey.  The  validation  techniques 
attempt  to  achieve  two  goals:  (1) 
ldentif\'ing  inaccurate  existing  data  and 
(2)  identifying  inconsistencies  in  new 
data  to  be  derived  from  future  survey 
efforts. 

The  Lewin  Group  developed  the 
following  four  validation  techniques  to 
analyze  the  SMS  data  used  in 
computing  the  specialty-specific  patient 
care  hours: 

•  Method  1 :  Compare  the  patient  care 
hour  data  reported  at  the  beginning  of 
the  SMS  survey  (that  asks  for  the  total 
hours  worked  in  a  week)  to  responses 
from  the  detailed  questions  on  patient 
care  hours  appearing  later  in  the  SMS 
survey. 

•  Method  2:  Calculate  ratios  of  SMS 
time  pools  to  Harvard/RUC  time  pools 
by  specialty,  using  Harvard/RUC 
procedure  time  data  and  Medicare 
claims  data. 

•  Method  3:  Compare  newly  reported 
SMS  data  to  historical  SMS  data  to 
identify  outliers. 

•  Method  4:  Compare  SMS  data  on 
annual  hours  worked  with  annual  hours 
data  reported  in  the  Medical  Group 
Management  Association's  (MGMA) 

Physician  Compensation  and 
Production  Survey". 

We  have  placed  this  report  on  our 
homepage  under  the  title  "Validating 
Patient  Care  Hours." 


We  agree  with  our  contractor  that  no 
single  validation  approach  exists  that 
can  be  used  to  validate  both  existing 
and  new  data  on  patient  care  hours  with 
a  high  level  of  confidence.  However,  the 
approaches  described  above,  when  used 
together,  could  be  effective  tools  that 
will  help  to  ensure  the  accuracy  and 
reliability  of  existing  and  futiu«  data 
used  in  the  calculation  of  practice 
expense  RVUs.  These  validation  efforts 
would  allow  us,  and  the  medical 
commimity,  to  be  more  confident  in  the 
use  of  futiu-e  data  to  update  practice 
expense  RVUs.  Therefore,  we  extended 
The  Lewin  Group's  contract  so  that, 
among  other  refinement  tasks,  the  above 
analyses  can  be  carried  out.  We  are 
aware  that  even  with  the  above 
initiatives,  it  might  not  be  possible  to 
address  all  concerns  regarding 
refinement  of  the  patient  care  hours  in 
the  short  term.  Therefore,  we  welcome 
any  comments  and  suggestions  as  to 
other  steps  we  could  take  to  verify  and 
improve  the  accuracy  of  the  specialty- 
specific  patient  care  hours. 

(c)CPEPData. 

(1)  Relative  Value  Update  Committee's 
Practice  Expense  Advisory  Committee 

The  PEAC,  a  subcommittee  of  the 
RUC,  held  its  initial  meetings  last  year 
and  the  RUC  made  recommendations  on 
CPEP  inputs  for  clinical  staff  times, 
supplies,  and  equipment  on 
approximately  65  CPT  codes.  We 
discussed  our  actions  with  regard  to 
these  recommendations  in  the 
November  1999  final  rule.  The  PEAC 
continues  to  meet  to  refine  the  CPEP 
direct  cost  inputs,  and  we  anticipate 
that  we  will  receive  additional  RUC 
recommendations  in  July.  We  will 
address  these  recommendations  in  this 
year's  physician  fee  schedule  final  rule. 

In  the  November  1999  final  rule,  we 
deferred  action  on  the  RUC 
reconunendations  for  a  few  groups  of 
CPT  codes  on  which  we  had  significant 
questions.  We  are  now  proposing  to 
accept  the  RUC  recommendations  with 
the  revisions  noted  below: 

Prostate  Procedures 

52647  Non-contact  laser  coagulation  of 
prostate,  including  control  of 
postoperative  bleeding,  complete 
(vasectomy,  meatotomy, 
cystourethroscopy,  urethral 
calibration  and/or  dilation,  and 
internal  luethrotomy  are  included) 

53850  Transurethral  destruction  of 
prostate  tissue;  by  microwave 
thermotherapy 

53852  Transurethral  destruction  of 
prostate  tissue;  by  radiofi'equency 
thermotherapy 


We  are  accepting  the  total  clinical 
staff  time  reconunended  for  the  in-office 
setting,  but  are  moving  60  minutes  from 
post  to  intra-service  time  for  each  of  the 
above  procedures  because  the  staff  time 
for  observation  of  the  patient  during 
recovery  from  anesthesia  belongs  in  the 
intra-service  period.  We  are  reducing 
the  out  of  office  preservice  clinical  staff 
time  for  CPT  codes  52647  and  53852  to 
30  minutes  to  match  the  RUC 
recommendation  for  CPT  code  53850 
and  the  time  allotted  in  the  office  for 
each  service  and  are  making  the  out-of- 
office  postservice  time  equal  to  the  in- 
office  postservice  time  because  we 
believe  there  is  no  reason  that  these 
times  should  differ. 

The  supplies  for  all  three  procedures 
were  adjusted  to  reflect  three 
postoperative  visits  and  to  conform  with 
the  overall  adjustment  to  supplies  made 
in  the  November  1999  final  rule.  For 
CPT  code  52647,  we  deleted  the  flexible 
cystoscope  fi-om  the  equipment  because 
only  one  scope  is  required  for  the 
procedure.  We  also  deleted  the  sterilizer 
because  it  is  not  typically  used.  For  CPT 
code  53850,  the  RUC  recommendations 
included  the  inputs  for  two  different 
scenarios  using  two  different  devices. 
We  chose  what  we  believe  to  be  the 
most  typically  used  device  and  the 
inputs  that  accompany  this.  For  CPT 
code  53852,  we  deleted  the  cystoscopes 
and  sterilizer  from  the  equipment 
because  we  believe  that  they  are  not 
typically  used. 

Chemotherapy  Procedures 

96408  Chemotherapy  administration, 

intravenous;  push  technique 
96410  Chemotherapy  administration, 
intravenous;  infusion  technique,  up 
to  one  hour 
The  RUC  had  recommended  102 
minutes  of  clinical  staff  time  for  CPT 
code  96408  and  121  minutes  for  CPT 
code  96410.  In  the  November  1999  final 
rule,  we  solicited  comments  on  these 
codes  to  assist  us  in  our  review.  In 
response,  the  American  Society  of 
Clinical  Oncology  provided  a 
breakdown  by  specific  tasks  of  the 
above  staff  times.  Included  in  this 
breakdovsrn  were  20  minutes  for  pre-  and 
postprocedure  education  and  15 
minutes  for  three  phone  calls  after  each 
visit. 

Because  we  believe  that  the  times  for 
patient  education  and  phone  calls 
should  be  averaged  over  the  whole 
course  of  chemotherapy  treatment,  and 
because  there  appeared  to  be  some 
duplication  in  the  pre-  and 
postprocedure  education  tasks,  we 
reduced  both  the  patient  education  and 
phone  call  times  by  5  minutes. 
Therefore,  we  are  proposing  92  minutes 
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of  clinical  staff  time  for  CPT  code  96408 
and  111  minutes  for  CPT  code  96410. 
For  supplies,  the  specialty  society 
agreed  that  we  should  delete  the  silver 
nitrate  stick  and  HEPA  filters  from  both 
procedures  and  the  infusion  pump 
cassette  from  CPT  code  96408. 

(2)  Clinical  Staff  Time 

In  the  November  1999  final  rule,  we 
removed  estimates  of  all  clinical  staff 
time  allotted  to  the  use  of  clinical  staff 
in  the  facility  setting  from  the  CPE? 
data.  Commenters  have  since  noted  that 
the  clinical  staff  times  reported  by  some 
CPEP  panels  for  pre-  and  postservice 
times  for  0-day  global  services 
performed  in  the  office  were  recorded  in 
the  intra-service  field  in  the  CPEP 
database.  These  times  were,  therefore, 
deleted  along  with  the  times  for  the  use 
of  clinical  staff  in  the  facility  setting, 
unlike  the  pre-  and  postservice  times  for 
10  and  90-day  global  services  that  were 
entered  into  the  separate  pre  and  post 
data  fields.  The  commenters  argued  that 
these  pre-  and  postservice  staff  times  for 
the  relevant  0-day  global  services 
should  be  reinstated  because  these  times 
are  for  staff  in  the  office  before  and  after 
the  patient  is  in  the  facility. 

We  agree  that  these  data  are  not 
comparable  to  the  data  we  excluded  for 
clinical  staff  used  in  the  facility  setting. 
We  reviewed  the  "CPEP  Recorders' 
Notes  Files"  compiled  for  each  CPEP 
panel  by  Abt  Associates,  Inc.,  the 
contractor  managing  the  CPEP  panels. 
When  the  notes  indicate  that  clinical 
staff  estimates  were  for  activities 
performed  in  physicians'  offices,  we  are 
proposing  to  reinstate  the  time  data  for 
0-day  global  services.  The  fact  that  we 
have  reinstated  these  time  data  does  not 
mean  that  we  necessarily  agree  that  the 
amount  of  time  assigned  is  correct.  Like 
all  the  other  raw  CPEP  data,  these  time 
data  are  subject  to  refinement  and 
possible  revision. 

The  entire  recorders'  notes  file  is 
available  on  our  website  and  is  entitled 
"CPEP  Recorders'  Notes  Files." 
Addendum  C  shows  a  list  of  the  codes 
for  which  pre-  or  postclinical  staff  time 
has  been  added,  as  well  as  the  times  that 
are  now  assigned. 

(3)  Supplies 

In  the  November  1999  final  rule  (64 
FR  59392),  we  indicated  that  casting 
materials  are  bundled  into  the  payment 
for  the  initial  fracture  management 
procedures  and  that  separate  billing  for 
the  supplies  is  not  allowed.  However, 
conmienters  noted  that  our  policy  has 
been  to  allow  separate  payment  for 
splints,  casts,  and  other  devices  used  for 
the  reduction  of  all  fractures  and 
dislocations  under  section  1861(s)(5)  of 


the  Act.  Since  we  provide  separate 
payment  for  splints  and  casting 
supplies,  we  are  now  proposing  to 
remove  these  types  of  expenses  from 
practice  expense  inputs  for  all 
applicable  fracture  management  and 
cast/strapping  application  procedure 
codes  under  the  physician  fee  schedule. 

In  the  November  1999  final  rule,  we 
deleted  certain  casting  supplies 
(fiberglass  roll,  cast  padding,  and  cast 
shoe)  from  the  list  of  supplies  for  the 
casting  and  strapping  CPT  codes  29000 
through  29750.  We  have  identified 
additional  CPT  codes  for  the  treatment 
of  fractures/dislocations  that  have  these 
supplies  included  in  the  CPEP  data. 
Since  these  supplies  are  currently 
separately  billable,  we  are  proposing  to 
remove  the  fiberglass  roll,  cast  padding, 
and  cast  shoe  fi-om  the  following  CPT 
codes:  23500  through  23680;  24500 
through  24685:  25500  through  25695; 
26600  through  26785:  27500  through 
27566;  27750  through  27848;  and  28400 
through  28675. 

In  addition,  we  are  also  proposing  to 
remove  additional  casting  and  splinting 
supplies  from  all  the  CPT  codes 
referenced  above  because  these  supplies 
are  also  currently  separately  billable 
under  section  1861{s){5)  of  the  Act.  The 
list  of  supplies  is  as  follows: 
stockingnet/stockinette;  plaster  bandage; 
Denver  splint;  dome  paste  bandage;  cast 
sole;  elastoplast  roll;  fiberglass  splint; 
Ace  wrap;  Kerlix;  Webril;  Malleable 
Archbars;  and  elastics. 

We  welcome  comments  on  whether 
these  supplies  should  be  deleted  from 
additional  procedures  outside  the  code 
ranges  referenced  above,  and  whether 
we  have  appropriately  identified  all  the 
casting  supplies  in  our  supply  list. 

(4)  Equipment 

We  are  currently  using  the  original 
CPEP  definitions  for  equipment  that 
distinguish  between  "procedure  specific 
equipment"  and  "overhead"  equipment. 
The  main  distinction  between  the  two 
categories  is  that  procedure  specific 
equipment  is  used  only  for  a  limited 
number  of  procedvu-es,  while  overhead 
equipment  is  used  over  a  wide  range  of 
services.  In  terms  of  actual  application, 
we  assume  a  50-percent  utilization  rate 
for  procedure  specific  equipment,  but  a 
100-percent  rate  for  all  overhead 
equipment.  In  addition,  the 
methodology  assumes  that  the 
procedure  specific  equipment  is  used 
only  during  the  intraservice  period, 
while  it  assumes  that  the  overhead 
equipment  is  used  for  the  entire  service. 
We  believe  this  distinction  was  more 
important  under  our  original  "bottom- 
up"  methodology  when  the  accuracy  of 
the  practice  expense  RVUs  was  almost 


totally  dependent  on  the  precision  of 
the  CPEP  inputs.  Under  our  current 
"top-down"  methodology,  however, 
when  the  CPEP  inputs  are  used  only  as 
allocators  of  the  specialty-specific 
practice  expense  pools,  the  distinction 
has  served  to  hinder  the  process  of 
refining  the  CPEP  inputs  while  not 
leading  to  a  substantive  distinction  in 
how  we  value  services. 

We  are  proposing  to  combine  both 
categories  of  equipment  into  a  single 
"equipment"  category,  assuming  an 
average  50-percent  utilization  for  all 
equipment.  We  believe  that  this  will  be 
beneficial  to  our  refinement  process  for 
the  following  reasons: 

•  The  ciurent  definition  of  the  two 
categories  of  equipment  necessitates 
many  subjective  decisions.  While  it 
might  be  obvious  that  an  examination 
table  is  used  for  a  wide  range  of  services 
and,  therefore,  would  be  overhead 
equipment,  it  is  somewhat  more 
arbitrary  to  classify  equipment  such  as 
cystoscopes  or  specific  x-ray  machines 
as  overhead  or  procedure  specific. 

•  The  various  CPEP  panels  were  not 
consistent  in  their  application  of  the 
distinction  between  the  two  categories. 
Most  of  the  items  that  were  classified  by 
some  of  the  CPEP  panels  as  overhead 
equipment  were  classified  by  another 
panel  as  procedure  specific.  In  addition, 
equipment  that  would  seem  to  be  very 
similar  was  sometimes  treated  in 
different  ways.  For  example,  an 
examination  table  or  a  stretcher  were 
considered  to  be  overhead,  but  an 
electric  table  or  a  wheelchair  were 
considered  procedure-specific. 

•  It  would  simplify'  the  refinement 
process  to  have  only  one  category  of 
equipment  to  consider  rather  than 
having  to  decide  for  all  7000  codes  to 
which  category  each  piece  of  equipment 
belongs. 

We  are  also  proposing  to  delete  from 
the  CPEP  data  equipment  that  is  not 
used  typically  with  any  service,  but  is 
on  "standby"  for  many  services,  or  that 
is  used  for  multiple  services  at  the  same 
time.  In  either  of  these  cases,  it  is 
difficult  to  allocate  the  cost  of  this 
equipment  appropriately  to  individual 
CPT  codes.  Examples  of  "standby" 
equipment  are  crash  carts,  defibrillators, 
wheelchairs,  and  stretchers.  Examples 
of  equipment  used  for  multiple 
procedures  at  the  same  time  are 
cabinets,  refrigerators,  and  autoclaves. 

Following  is  the  list  of  equipment  that 
we  are  proposing  to  delete  at  this  time 
from  the  CPEP  inputs  of  all  services: 
autoclave,  wheelchair,  refrigerator,  film 
file  cabinet,  hazard  material  spill  kit, 
embryo  freezer,  water  system, 
flammable  reagent  cabinet,  utility 
freezer,  ultra  low  temperature  freezer. 
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acid  cabinet,  bulk  storage  refrigerator, 
abortion  clinic  security  system,  abortion 
clinic  security  guard,  gomco  suction 
machine,  doppler,  laser  printer,  lead 
shielding,  defibrillator  with  cardiac 
monitor,  blood  pressure/pulseox 
monitor,  blood  pressure  monitor, 
prmter,  crash  cart — no  defibrillator,  and 
smoke  evacuator. 

The  following  is  a  list  of  equipment 
that  we  are  proposing  to  delete  as 
'standby"  equipment  for  most  codes, 
but  that  we  believe  typically  may  be 
u.sed  with  a  designated  subset  of 
procedm-es: 

•  X-ray  view  box — four  panel  (retain 
H  hen  currently  in  the  CPEP  data  for 

(  odes  in  the  range  CPT  codes  70010 
through  79999J. 

•  ECG  machine — 3  channel  (retain 
when  currently  in  the  CPEP  data  for 
CPT  codes  93000  through  93221). 

•  Pulse  oximeter  (retain  when 
currently  in  the  CPEP  data  for  CPT 


^codes  94620, 94621,  94680,  94681  and 
94690;  94760  through  94770,  95807 
through  95811  and  95819). 

•  ECGA)lood  pressure  monitor — 3 
chaimel  (retain  when  currently  in  the 
CPEP  data  for  CPT  codes  43200  through 
43202  and  43234  through  43239). 

•  Cardiac  monitor  (retain  when 
currently  in  the  CPEP  data  for  CPT 
codes  31615  through  31628). 

•  ECG-Burdick  (except  for  HCPCS 
code  G0166). 

We  welcome  comments  on  this 
proposal  and  on  emy  additional 
equipment  that  should  not  be 
considered  a  direct  expense  because  the 
cost  cannot  appropriately  be  allocated  to 
an  individual  service.  Neither  of  these 
proposals  to  improve  the  CPEP 
equipment  data  have  a  significant 
impact  on  any  specialty. 

(5)  CPEP  Anomalies 

In  the  November  1999  final  rule,  we 
made  corrections  to  the  CPEP  data  for  a 


number  of  codes  that  we  learned 
contained  errors  and  anomalies  that  we 
could  easily  correct.  Since  that  time,  we 
have  discovered  some  additional 
anomalies,  and  we  are  proposing  to 
correct  them  at  this  time.  As  we  stated 
in  the  final  rule,  though  certain 
revisions  may  be  made  now,  all  practice 
expense  inputs  for  these  codes  are  still 
subject  to  further  comment,  refinement, 
and  potential  PEAC  and  RUC  review 
and  recommendations 

•  We  hav^  identified  several  CPT 
codes  that  were  not  costed  by  the  CPEP 
panels  and  were  not  assigned  CPEP 
inputs.  We  are  now  crosswalking  these 
services  to  the  CPEP  inputs  of  the  most 
appropriate  other  service.  The  CPEP 
inputs  for  these  codes  are  subject  to 
refinement.  We  welcome  comments  on 
the  crosswalks  that  we  have  chosen.  The 
codes  and  their  crosswalks  are  shown 
below: 


CPT  and  HCPCS  code 


Crosswalk 


27347 
28289 
31643 
36831 
36833 
45126 
57106 
57107 
59610 
59612 
59614 
59618 
59620 
59622 
67220 
76831 
78206 


flemove  knee  cyst 

Repair  hallux  rigidus  

Diag  bronctxjscope/catheter .. 

Av  fistula  excision  

Av  fistula  revision  

Pelvic  exenteration  

Remove  vagina  wall,  partial  .. 
Remove  vagina  tissue,  part  ... 

Vbac  delivery  

Vbac  delivery  only  

Vbac  care  after  delivery  

Atlenptea  vbac  delivery  

Attempted  vbac  delivery  only 

Attempted  vbac  after  care  

Treatment  of  ctioroid  lesion  ... 

Echo  exam,  uterus  

Liver  image  (3d)  w/flow  


27345  Removal  of  knee  cyst. 
28288  Partial  removal  of  foot  bone. 
31629  Bronchoscopy  with  biopsy. 
341 11   Removal  of  arm  artery  clot. 
36832  Av  fistula  revision. 
58240  Removal  of  pelvis  contents. 

57110  Removal  of  vagina  wall,  complete. 

571 1 1  Remove  vagina  tissue,  complete. 
59400  Obstetncal  care. 

59409  Obstetncal  care 

59410  Obstetrical  care. 
59410  Obstetrical  care. 

59514  Cesarean  delivery  on*y. 

59515  Cesarean  delivery. 
67208  Treatment  of  retinal  lesion. 
76830  Echo  exam,  transvaginal. 
78205  Liver  imaging  (3D). 


•  The  following  services  can  be  performed  in  the  office,  but  either  have  no  CPEP  data  for  the  office  setting  or 
have  been  assigned  the  same  inputs  as  for  the  facility  setting.  Until  these  codes  can  be  refined,  we  are  proposing 
the  following  crosswalks  for  the  in-office  practice  expense  inputs  so  that  costs  in  the  office  setting  are  appropriately 
reflected. 


CPT  code 

Crosswalk 

?0225  Bone  biopsy,  trocar/needle 

57105  Biopsy  of  vagina  

20220  Bone  biopsy,  trocar/needle. 

57100  Biopsy  of  vagina  (for  intrasenrtce  period) 

•  Because  the  following  either  are  not 
performed  in  the  office  setting  or 
because  we  do  not  have  appropriate 
( ;PEP  inputs  for  the  in-office  setting  for 
these  services,  we  are  designating  the 
following  CPT  and  HCPCS  codes  as  "N/ 
A'  m  the  office  setting:  99183 
[Hvperbdric  oxygen  therapy);  21493 
( Treatment  of  hyoid  bone  fractiire); 
21494  (Treatment  of  hyoid  bone  fracture 
with  manipulation);  32997  (Total  limg 
lavage):  33968  (Remove  aortic  assist 
aevice),  66830  (Removal  of  lens  lesion); 
69990  (Micro-surgery  add-on);  92961 


(Cardioversion,  electric,  internal)  and 
we  are  designating  G0167  (Hyperbaric 
oxygen  treatment;  no  physician 
required)  as  carrier  priced. 

•  The  TC  for  CPT  code  93660  (Tilt 
table  evaluation)  is  carrier  priced,  but 
we  are  proposing  to  price  it  nationally. 
Therefore,  we  are  reinstating  the 
original  CPEP  data. 

•  We  are  crosswalking  all  CPEP 
inputs  for  CPT  code  44201 
(Laparascopy,  jejimostomy)  from  the 
inputs  for  CPT  code  44200 


(Laparoscopy,  enterolysis)  to  reflect  that 
it  is  a  90-day  global  service. 

•  We  are  adjusting  the  CPEP  inputs 
for  CPT  codes  15001  (Skin  graft  add-on); 
15351  (Skin  hemograft  add-on);  and 
15401  (Skin  heterograft  add-on)  to 
reflect  that  these  are  ZZZ  services. 

•  CPT  code  00103  (Anesthesia  for 
blepharoplasty),  which  was  not  costed 
by  the  anesthesia  CPEP  panel,  was 
inadvertendy  crosswalked  to  the  CPEP 
inputs  of  two  different  CPT  codes.  We 
are  deleting  the  crosswalk  to  the 
procediu«  CPT  code  21450  and  will 
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retain  the  crosswalk  to  the  anesthesia 
CPT  code  00140  (Anesthesia  for 
procedures  on  eye). 

•  We  believe  that  the  supply  inputs 
for  the  retrobulbar  injection  codes  (CPT 
codes  67500.  67505,  and  67515)  have 
been  inappropriately  crosswalked  by  the 
CPEP  panel  from  adjacent  surgical 
procedure  codes.  After  consultation 
with  an  ophthalmology  specialty 
society,  we  have  adjusted  the  supplies 
so  that  the  Ust  now  includes  one  alcohol 
swab,  one  pair  of  nonsterile  gloves,  one 
5-cc  syringe,  and  one  25-gauge  needle. 

•  In  several  of  the  in-oifice 
ophthalmology  codes,  the  supply  list 
includes  the  costs  for  50  to  100  sterile 
towels.  The  specialty  society  has 
confirmed  that  this  is  a  typographical 
error  and  that  the  quantity  should  not 
exceed  five  for  any  one  visit  or 
procedure.  We  have  made  the 
appropriate  adjustments. 

•  The  supply  list  for  CPT  code  68761 
(Close  tear  duct  opening  by  plug), 
ciurently  does  not  include  the  costs  of 
a  punctal  plug.  We  have  received  a 
comment  from  the  specialty  society 
representing  optometrists  requesting 
that  we  add  this  supply  because  it  is 
typically  used  for  this  procedure.  We 
agree  with  this  comment  and  are 
proposing  the  addition  of  a  pimctal  plug 
to  the  CPEP  supplies.  We  have  also 
deleted  the  inappropriate  inputs  from 
HCPCS  code  A4263,  permanent  tear 
duct  plug. 

•  We  nave  discovered  a  calculation 
error  that  affects  the  total  cost  of 
supplies  for  some  of  the  codes  for  which 
the  RUC  made  recommendations  in 
1999.  We  have  made  the  appropriate 
corrections  and  are  using  the  corrected 
values  for  this  rule. 

•  We  have  adjusted  the  clinical  staff 
and  supply  inputs  for  HCPCS  code 
G0170,  skin  biograft,  to  reflect  that  it  is 
a  10-day  global  service  with  one 
postprocedure  visit. 

Alter  consultation  with  the  specialty 
society,  we  have  also  adjusted  the 
supplies  for  CPT  code  53040,  drainage 
of  deep  periurethral  abscess,  to  correct 
for  anomalies  in  the  quantity  of  supplies 
between  the  in  and  out  of  office  settings. 

(d)  Calculation  of  Practice  Expense 
Pools — Other  Issues. 

(l)  Technical  Refinement  to  Practice 
Expense  Pools 

The  Act  requires  payment  of  some 
practitioner  services  (services  of 
certified  registered  nurse  anesthetists, 
nurse  practitioners,  clinical  nurse 
specialists,  physician  assistants,  and 
certified  nurse  mid-wives)  based  on  a 
percentage  of  the  physician  fee  schedule 
payment  amount.  Since  the  payment 
under  the  physician  fee  schedule  for  a 


service  performed  by  a  midlevel 
practitioner  is  required  to  be  based  on 
a  percentage  of  the  amoimt  paid  to  a 
physician  for  a  service,  we  are 
proposing  using  only  physician  practice 
expense  data  in  determining  the 
practice  expense  RVUs  for  each 
practitioner  service.  Removal  of  the 
services  performed  by  midlevel 
practitioners  fi-om  the  practice  expense 
calculations  would  assist  in  simplifying 
the  methodology  and  would  also  be 
consistent  with  the  statutory 
requirement  that  we  pay  for  their 
services  based  on  a  percentage  of  the  fee 
schedule  amount. 

(2)  Medicare  Utilization  Data 

We  have  received  comments  from 
several  surgical  specialties  urging  us  to 
evaluate  the  Medicare  claims  data  to 
eliminate  potential  errors.  (For  example, 
claims  for  non-surgeons  performing 
complex  surgeries  that  are  generally 
performed  by  surgical  specialties  only.) 
These  commenters  were  concerned  that 
incorrect  specialty  utilization  will 
decrease  a  specialty's  practice  expense 
pool  and  recommended  that  these 
claims  should  either  be  reassigned  to 
the  appropriate  specialty  or  excluded 
during  refinement.  To  determine 
whether  potential  errors  in  the  claim 
data  have  an  adverse  impact  on  any 
specialty  or  merely  represent  "noise" 
that  creates  no  significant  effect,  we  ran 
the  following  analyses: 

First,  we  analyzed  the  utilization  for 
CPT  codes  63045  through  63048,  the 
highest  volume  neurosurgical 
procediu-es  performed  by 
neurosurgeons.  Our  utilization  data 
indicates  that  91  percent  of  allowed 
services  for  these  codes  are  performed 
by  neurosurgeons  and  orthopedic 
surgeons.  Of  the  9  percent  of  allowed 
services  when  the  utilization  data 
indicates  another  specialty,  3  percent 
are  attributed  to  general  surgeons.  An 
additional  2  percent  are  attributed  to  the 
HCFA  specialty  code  for  a  clinic  or 
other  group  practice,  when  it  is  likely 
that  a  surgeon  who  is  a  member  of  a 
multispecialty  clinic  is  providing  the 
surgical  service.  Of  the  remaining  4 
percent  of  allowed  services,  the  data 
indicates  a  specialty  of  general  practice, 
family  practice,  or  neurology. 

For  the  utilization  attributed  to 
general  and  family  practitioners,  the 
data  indicate  that,  in  most  cases,  these 
physicians  are  serving  as  assistants-at- 
surgery.  With  respect  to  neurology  (2 
percent  of  the  allowed  services),  we 
believe  it  is  possible  that  a  physician 
may  practice  as  both  a  neurologist  and 
neurosurgeon  and  designate  neurology 
as  the  specialty  for  reporting  on 
Medicare  claims.  For  an  insignificant 


percentage  of  the  allowed  services 
(under  1  percent  of  the  allowed  services 
for  all  remaining  specialties  combined), 
our  data  indicate  a  specialty  that  would 
not  be  expected  to  perform  the 
neurosurgical  procedure.  In  these  cases, 
the  incorrect  CPT  code  might  have  been 
transcribed  on  the  Medicare  claim  or  the 
incorrect  specialty  code  may  have  been 
reported.  There  was  a  similar  pattern  for 
services  associated  with  other  surgical 
specialties. 

We  then  tested  the  impact  of 
reassigning  to  the  dominant  specialty 
this  small  proportion  of  allowed 
services  associated  with  specialties  not 
expected  to  perform  them.  We  selected 
three  of  the  specialties  that  commented 
on  the  possibility  of  erroneous 
utilization  data  and  identiTied  the 
complete  range  of  specialized  codes 
associated  with  each  specialty.  We 
reassigned  to  each  dominant  specialty 
the  utilization  currently  assigned  to 
other  specialties  not  expected  to 
perform  the  services.  In  addition,  to  test 
the  "worst-case"  scenario,  we  then 
crosswalked  all  frequencies  for  their 
complete  range  of  codes  to  the  selected 
individual  specialty. 

Neurosurgery 

When  we  recoded  CPT  codes  61000 
through  64999  to  neurosurgery  only,  the 
impact  on  neurosurgery  was  a  0.55- 
percent  increase.  When  we  recoded  the 
specialty  for  only  those  specialties  that 
would  not  be  expected  to  provide  CPT 
codes  61000  through  64999  (specialties 
other  than  neurosurgery,  orthopedic 
surgery,  group  practice  or  physician 
assistant)  to  neurosurgery,  the  resulting 
impact  on  neurosurgery  was  a  0.69- 
percent  increase.  In  reviewing  the 
utilization  data  for  this  code  range,  we 
found  services  that  are  predominantly 
performed  by  radiologists  and 
anesthesiologists  (such  as  CRT  code 
62311).  When  we  recoded  only  those 
services  predominantly  performed  by 
neurosurgeons,  the  impact  was  even 
less. 

Ophthalmology 

When  we  recoded  the  specialty  for  all 
utilization  in  the  range  of  CPT  codes 
65091  through  68899  to  ophthalmology 
only,  the  impact  on  ophthalmology  was 
0.31  percent.  When  we  recoded  the 
specialty  for  only  those  specialties  that 
would  not  be  expected  to  provide  CPT 
codes  65091  through  68899  to 
ophthalmology,  the  resulting  impact  on 
ophthalmology  was  a  0.32-percent 
increase. 

Otolaryngology 

When  we  recoded  the  specialty  for  all 
utilization  in  the  range  of  CPT  codes 
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69000  through  69979  to  otolaryngology, 
the  impact  on  otolaryngology  was  a 
-  0.36  percent.  When  we  recoded  the 
specialty  for  only  those  specialties  that 
would  be  expected  to  provide  CPT 
codes  69000  through  69979  to 
otolaryngology,  the  resulting  impact  on 
otolar\'ngology  was  -  0.35  percent. 

We  Tbelieve  that  these  simulations 
exaggerate  the  potential  impact  of 
possible  errors  in  the  utilization  data 
because,  as  discussed  in  the  above 
analysis  of  CPT  codes  63045  to  63048, 
our  simulations  likely  reassigned  the 
specialty  in  situations  in  which  the 
specialty  was  correctly  coded.  In  any 
case,  in  no  scenario  did  the  impacts 
even  approach  a  1 -percent  increase  or 
decrease. 

We  also  believe  these  simulations 
demonstrate  that  the  small  percentage  of 
potential  errors  in  our  very  large 
database  have  no  adverse  effect  on 
specialty-specific  practice  expense 
RVUs.  Therefore,  we  are  not  proposing 
any  further  action  at  this  time. 

(3)  Allocation  of  Practice  Expense  Pools 
to  Codes 

The  Lewin  Group  has  recently  begun 
the  third  phase  of  the  project.  This 
phase  will  concentrate  specifically  on 
evaluating  the  indirect  cost  allocation 
methodology.  They  will  evaluate  the 
validity  of  our  current  methodology  that 
allocates  indirect  costs  using  direct 
costs  and  work  RVUs  and  consider 
alternatives  to  allocating  indirect  costs 
by  the  current  method.  The  Lewin 
Group  will  perform  a  variety  of  tasks 
during  this  phase  of  the  project  to 
evaluate  the  advantages  and 
shortcomings  of  our  current  indirect 
cost  allocation  methodology,  as  well  as 
of  any  alternative  methodologies.  The 
preliminary  tasks  for  Phase  III  include — 

•  Analyzing  the  current  indirect  cost 
allocation  methodology  to  identify  its 
advantages  and  shortcomings; 

•  Considering  alternate  ways  in 
which  our  methodology  might  weight 
direct  costs  and  work  RVUs  in  the 
allocation  of  indirect  costs  and 
predicting  the  effects  of  these 
alternatives; 

•  Evaluating  the  impact  and  value  of 
changing  the  methodology  to  use  time 
rather  than  work  measurements  to 
allocate  indirect  costs; 

•  Interviewing  experts  in  the  field  on 
potential  alternatives  to  the  current 
indirect  cost  allocation  methodology; 
and 

•  Reviewing  other  relevant  efforts  to 
allocate  indirect  costs  associated  with 
physician  and  non-physician  practice 
expenses. 

The  Lewin  Group's  draft  final  report 
will  present  the  findings  from  all  three 


phases  of  The  Lewin  Group's  analysis  of 
our  practice  expense  methodology.  As 
mentioned  above,  we  are  planning  to 
extend  The  Lewin  Group's  contract  for 
another  year  to  obtain  additional 
assistance  on  issues  related  to  practice 
expense  refinement. 

(e)  Site  of  Service.  Clarifying  the 
Definition  of  Facility /Nonfacility. 

For  purposes  of  practice  expense 
calculations,  we  make  a  distinction 
between  services  performed  in  a  non- 
facility  and  a  facility  setting.  This 
distinction  takes  into  account  the  higher 
expenses  of  the  practitioner  in  the  non- 
facility  setting  when  the  practitioner 
typically  bears  the  cost  of  the  resources 
(for  example,  clinical  staff,  supplies, 
and  equipment)  associated  with  the 
services.  In  the  facility  setting,  because 
these  costs  are  not  incurred  by  the 
physician,  Medicare  payment  to  the 
facility  includes  the  cost  of  the 
resources  for  the  services  furnished.  The 
piupose  of  the  distinction  in  the  site-of- 
service  is  to  ensure  that  Medicare  does 
not  duplicate  payment,  to  the  physician 
and  the  facility,  for  any  of  the  practice 
expenses  incurred  in  performing  a 
service  for  a  Medicare  patient. 

For  purposes  of  applying  the  site-of- 
service  differential,  we  are  defining 
hospitals,  skilled  nursing  facilities,  and 
ambulatory  surgical  centers  as  facilities 
because  they  will  receive  a  facifity 
payment  for  their  provision  of  services. 
We  have  been  advised  that  community 
mental  health  centers  (CMHCs)  should 
also  be  defined  as  a  facility  setting  since 
CMHCs  also  receive  a  separate  facility 
payment  for  their  services.  Therefore, 
we  are  proposing  to  revise 
§  414.22(b)(5}(i)  (Practice  expense 
RVUs)  to  add  CMHCs  to  the  settings 
listed  in  which  we  would  apply  the 
facility  practice  expense  RVUs. 

In  addition,  while  we  have  indicated 
in  previously  published  rules  that  the 
non-facility  practice  expense  RVUs  are 
applicable  to  outpatient  therapy  services 
{physical  therapy,  occupational  therapy, 
and  speech  language  pathology) 
furnished  by  comprehensive  outpatient 
rehabilitation  facilities  or  outpatient 
rehabilitation  providers,  there  is 
confusion  about  this  issue.  Only  the 
facility  can  bill  for  therapy  services 
furnished  to  hospital  and  SNF  patients. 
Because  this  facility  payment  must 
include  amounts  reflecting  practice 
expenses,  the  higher  nonfacility  RVUs 
are  used  to  pay  for  therapy  services  even 
in  the  facility  setting.  Therefore,  we 
would  amend  §414.22{b)(5)(i)  to 
specifically  provide  that  the  nonfacility 
practice  expense  RVUs  are  applicable  to 
outpatient  therapy  services  regardless  of 
the  actual  setting. 


B.  Geographic  Practice  Cost  Index 
Changes 

1.  Background 

The  Act  requires  that  pajnments  vary 
among  fee  schedule  areas  according  to 
the  extent  that  relative  costs  vary  as 
measured  by  the  GPCIs.  Generally,  the 
fee  schedule  areas  that  existed  under  the 
prior  reasonable  charge  system  were 
retained  under  the  fee  schedule  from 
calendar  years  1992  to  1996.  We 
implemented  a  comprehensive  revision 
in  fee  schedule  payment  areas 
(localities)  in  1997,  reducing  the 
number  of  localities  from  210  to  89.  A 
detailed  discussion  of  fee  schedule  areas 
can  be  found  in  the  July  2,  1996 
proposed  rule  (61  FR  34615)  and  the 
November  1996  final  rule  (61  FR  59494). 
We  are  required  by  section  1848(e)(1)(A) 
of  the  Act  to  develop  separate  indices  to 
measure  relative  cost  differences  among 
fee  schedule  areas  compared  to  the 
national  average  for  each  of  the  three  fee 
schedule  components.  While  requiring 
that  the  practice  expense  and 
malpractice  indices  reflect  the  full 
relative  cost  differences,  the  Act 
requires  that  the  work  index  reflect  only 
one-quarter  of  the  relative  cost 
differences  compared  to  the  national 
average. 

Section  1848(e)(1)(C)  requires  us  to 
review  and,  if  necessary,  adjust  the 
GPCIs  at  least  every  3  years.  This 
section  of  the  Act  also  requires  us  to 
phase  in  the  adjustment  over  2  years 
and  implement  only  one-half  of  any 
adjustment  in  the  first  year  if  more  than 
1  year  has  elapsed  since  the  last  GPCI 
revision. 

The  GPCIs  were  first  implemented  in 
1992.  The  first  review  and  revision  was 
implemented  in  1995,  and  the  second 
review  was  implemented  in  1998.  This 
constitutes  the  third  GPCI  review  and 
revision  and  will  be  implemented  in 
2001. 

2.  Development  of  the  Geographic 
Practice  Cost  Indices 

The  GPCIs  were  developed  by  a  joint 
effort  of  researchers  at  the  Urban 
Institute  and  the  Center  for  Health 
Economics  Research  under  contract  to 
HCFA.  Indices  were  developed  that 
measured  the  relative  cost  differences 
among  areas  compared  to  the  national 
average  in  a  "market  basket"  of  goods. 
In  this  case,  the  market  basket  consists 
of  the  resources  involved  with  operating 
a  private  medical  practice.  The  resource 
inputs  are  physician  work  or  net 
income;  employee  wages;  office  rent^; 
medical  equipment,  supplies; 
malpractice  insurance;  and  other 
miscellaneous  expenses.  Employee 
wages,  rents,  medical  equipment. 
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supplies,  and  other  miscellaneous 
expenses  are  combined  to  comprise  the 
practice  expense  component  of  the 
GPCI.  The  weights  of  these  components 


in  the  original  GPCIs  (from  1992 
through  1994).  the  first  (1995  through 
1997)  and  second  (1998  through  2000) 
GPCI  revisions,  and  the  new  weights  for 

GPCI  Component  Weights 


the  third  proposed  GPCI  revision  (2001 
through  2003)  are  as  follows: 


1992-1994 
GPCIs 


1995-2000 
GPCIs 


2001-2003 
GPCIs 


Physician  Work  

Practice  Expense 

(Employee  Wages) 

(Rent)  

(Miscellaneous) 

Malpractice 


54.2 
40.2 
(15.7) 

(11.1) 

(13.4) 

5.6 


54.2 
41.0 
(16.3) 
(10.3) 
(14.4) 
4.8 


100.0 


100.0 


54.5 
42.3 
(16.8) 
(11.6) 
(13.9) 
3.2 


100.0 


The  resource  inputs  and  their  weights 
were  obtained  from  the  AMA's 
Socioeconomic  Characteristics  of 
Medical  Practice  Survey.  The  weights 
for  the  1992  through  1994  GPCIs  were 
from  the  AMA's  1987  survey,  the  latest 
available  when  the  original  GPCIs  were 
being  developed.  The  weights  for  the 
1995  through  1997  and  1998  through 

2000  GPCIs  were  from  the  1989  survey. 
The  1989  weights  are  those  used  in  the 
revised  Medicare  Economic  Index  (MEI) 
discussed  in  the  November  25,  1992 
final  rule  (Medicare  Program;  Revision 
of  the  Medicare  Economic  Index)  (57  FR 
55899).  The  weights  in  the  proposed 

2001  through  2003  GPCIs  are  from  the 

1997  AMA  survey  and  were  used  in  the 
MEI  revision  discussed  in  November  2, 

1998  final  rule  (Medicare  Program; 
Revisions  to  Payment  Policies  and 
Adjustments  to  the  Relative  Value  Units 
Under  the  Physician  Fee  Schedule  for 
Calendar  Year  1999)  (63  FR  58846). 

The  MEI  is  a  measure  of  aimual 
increases  in  the  cost  of  operating  a 
private  medical  practice  and  is  used  in 
the  annual  update  of  the  physician  fee 
schediUe  CFs.  Because  the  GPCIs  and 
the  MEI  use  the  same  resoiu'ce  inputs  to 
measiu'e  the  costs  of  a  private  medical 
practice  (the  GPCIs  measure  relative 
costs  among  areas  while  the  MEI 
measiu'es  the  national  annual  rate  of 
increase  in  costs),  we  believe  the  same 
weights  should  be  used. 

Once  the  components  and  their 
weights  were  determined,  data  soiu"ces 
had  to  be  found  that  were  widely  and 
consistently  avciilable  in  all  physician 
fee  schedule  areas  to  measure  costs. 
After  examining  many  soiuces.  the 
following  proxies  were  selected  as  the 
best  available  sources  for  measuring 
each  component  of  the  original  1992 
through  1994  GPCIs: 

•  Physician  work — The  median 
hoiuly  earnings,  based  on  a  20  percent 
sample  of  1980  census  data,  of  workers 
in  six  professional  specialty  occupation 


categories  (engineers,  surveyors,  and 
architects;  natural  scientists  and 
mathematicians;  teachers,  counselors, 
and  librarians;  social  scientists,  social 
workers,  and  lawyers;  registered  nurses 
and  pharmacists;  writers,  artists,  and 
editors)  with  5  or  more  years  of  college. 
Adjustments  were  made  to  produce  a 
standard  occupational  mix  in  each  area. 
The  actual  reported  earnings  of 
physicians  were  not  used  to  adjust 
geographical  differences  in  fees  because 
these  fees  are,  in  large  part,  the 
determinants  of  the  earnings.  We 
believe  that  the  earnings  of  physicians 
will  vary  among  areas  to  the  same 
degree  that  the  earnings  of  other 
professionals  vary. 

•  Employee  wages — Median  hourly 
wages  of  clerical  workers,  registered 
nurses,  licensed  practical  nurses,  and 
health  technicians  were  also  based  on  a 
20-percent  sample  of  1980  census  data. 

•  Office  rents — Residential  apartment 
rental  data  produced  armually  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  were  used  because 
there  were  insufficient  data  on 
commercial  rents  across  all  physician 
fee  schedule  areas. 

•  Miscellaneous  expenses — The 
Urban  Institute  and  the  Center  for 
Health  Economics  Research  assumed 
that  this  component  is  represented  by  a 
national  market  and  that  costs  do  not 
vary  appreciably  among  areas.  This 
component's  index  is  1.000  for  all  areas 
to  indicate  no  variation  from  the 
national  average. 

•  Malpractice — Premiums  in  1985 
and  1986  for  a  mature  "claims  made" 
policy  (a  policy  that  covers  malpractice 
claims  made  during  the  covered  period) 
providing  $100,000  to  $300,000  of 
coverage  were  used.  Adjustments  were 
made  to  incorporate  the  costs  of  $1 
million  to  $3  million  coverage  and 
mandatory  patient  compensation  fund 
requirements.  Premium  data  were 
collected  for  physicians  in  three  risk 


classes — low-risk  (general  practitioners 
who  do  not  perform  surgery),  moderate 
risk  (general  surgeons),  and  high-risk 
(orthopedic  siugeons). 

The  areas  selected  for  measurement 
purposes  were  the  Metropolitan 
Statistical  Areas  (MSAs).  Non-MSA 
areas  within  a  State  were  aggregated 
into  one  residual  area.  Using  MSAs  for 
measurement  satisfied  the  criteria  of  (1) 
homogeneity  in  resource  input  prices 
within  the  area,  and  (2)  a  size  large 
enough  so  that  market  areas  are  self- 
contained  to  minimize  border  crossing; 
that  is,  physicians  would  not  move  their 
offices  a  few  miles  to  secure  higher 
payments  and  patients  would  tend  to 
receive  services  within  their  area. 

The  Act  requires,  however,  that  the 
GPCIs  reflect  cost  differences  among  fee 
schedule  areas.  Thus,  it  was  necessary 
to  map  Medicare  localities  to  the  MSA 
and  non-MSA  aggregation  of  GPCI  data. 
Where  localities  crossed  MSA 
boundaries.  MSA  indices  were 
converted  to  Medicare  locality  indices 
by  population  weights. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
1992  through  1994  GPCIs  can  be 
obtained  by  requesting  the  following 
studies  from  the  National  Technical 
Information  Service  by  calling  1-800- 
553-NTlS  or,  for  residents  of 
Sprinefield.  Virginia.  (703)  487^650. 

•  Tne  Urban  Institute  report  "The 
Geographic  Medicare  Index:  Alternative 
Approaches,"  NTIS  PB89-216592. 

•  The  supplement  to  "The 
Geographic  Medicare  Index:  Alternative 
Approaches."  NTIS  PB91-113506.  This 
was  published  in  the  September  4,  1990 
notice  for  the  model  fee  schedule  (55  FR 
36238). 

•  The  Urban  Institute  report. 
"Refining  the  Malpractice  Geographic 
Practice  Cost  Index,"  February  1991, 
NTIS  PB91-155218.  The  related  diskette 
is  NTIS  PB91-507491.  This  is  the  final 
version  of  the  1992  through  1994  GPCIs 
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1-2003 
iPCIs 

54.5 
42.3 
(16.8) 
(11.6) 
(13.9) 
3.2 

100.0 

as  published  in  the  November  1991  final 
rule  (56  FR  59785). 

3.  Revised  1995  Through  1997 
Geographic  Practice  Cost  Indices 

The  main  criticism  of  the  original 
GPCIs  was  that  they  were  outdated 
because  they  were  based  on  old  data;  for 
example,  1980  census  data  and  1985 
and  1986  malpractice  premiums.  This 
was,  however,  the  most  recent  data 
available  when  the  GPCIs  were 
established.  The  revised  1995  through 
1997  GPCIs  were  based  on  the  most 
current  data  available  when  they  were 
developed  in  1993  and  1994. 

We  made  some  minor  changes  from 
the  original  GPCI  methodology  in 
calculating  some  of  the  revised  1995 
through  1997  indices.  One 
methodological  change  was  made  that 
applied  across  all  indices.  As  mentioned 
earlier,  under  the  original  GPCIs,  where 
Medicare  localities  crossed  MSA 
boundaries,  MSA  indices  were 
converted  to  locality  indices  by 
population  weights.  Medicare 
expenditure  weights  were  not  used 
because  the  expenditures  under  the 
reasonable  charge  system  contained 
large  differences  unrelated  to  relative 
cost  differences  among  areas.  In 
calculating  the  revised  GPCIs,  where 
localities  crossed  MSA  boundaries, 
locality  indices  were  calculated  by 
weights  based  on  the  proportion  of 
localities'  RVUs  provided  in  each  MSA 
to  reflect  relative  cost  differences  among 
areas.  Full  fee  schedule  RVUS  were 
used  rather  than  actual  1993  payments 
because  1993  fee  schedule  payments 
still  reflected  some  reasonable  charge 
payment  levels.  The  advantages  of  RVU 
weighting  are  (1)  the  GPCIs  more  closely 
reflect  physician  practice  costs  in  the 
area  where  the  services  are  provided 
rather  than  where  the  population  lives, 
and  (2)  budget  neutrality  is  preserved 
when  we  combine  multiple  localities 
into  larger  areas,  such  as  statewide 
localities. 

a.  Work  Geographic  Practice  Cost 
Indices.  Data  from  the  20-percent 
sample  of  census  data  of  median  hourly 
earnings  for  the  same  six  categories  of 
professional  specialty  occupations  as 
used  in  the  1992  through  1994  work 
GPCIs  were  used  in  calculating  the  1995 
through  1997  work  GPCIs.  The  1992 
through  1994  work  GPCIs  were 
calculated  using  1980  census  data  of 
earnings  for  professionals  with  5  or 
more  years  of  college.  That  sample  was 
no  longer  available  with  the  1990 
census.  The  1990  census  educational 
classifications  were  by  highest  degree 
earned  and  not  by  years  of  schooling  as 
in  the  1980  census.  Thus,  it  was  not 


possible  to  obtain  earnings  data  that 
exactly  compared  to  the  1 980  data. 

For  1990,  data  were  available  for  all- 
education  and  advanced-degree 
samples,  but  not  for  5  or  more  years  of 
college.  We  elected  to  use  the  all- 
education  sample  because  its  larger 
sample  sizes  made  it  more  stable  and 
accurate  in  the  less  populous  areas. 
Although  it  could  be  argued  that 
physicians'  earnings  might  more  closely 
approximate  the  earnings  of 
professionals  with  advanced  degrees, 
the  differences  between  the  all- 
education  and  advanced-degree  indices 
were  negligible  in  all  but  a  few  of  the 
smallest  localities.  We  believed  that  the 
small  sample  sizes  of  advanced-degree 
occupations  in  these  small  localities 
mav  produce  inacciu-ate  results. 

The  1992  through  1994  work  GPCIs 
used  metropolitan-wide  median  wages 
for  each  county  within  an  MSA.  That  is, 
all  counties  within  an  MSA  were 
assigned  the  MSA-wide  median  wage 
even  if  there  were  wage  variations 
within  the  MSA.  We  believed  that  this 
was  appropriate  for  all  but  Consolidated 
Metropolitan  Statistical  Areas  (CMS As), 
the  largest  of  the  MSAs,  such  as  New 
York.  In  these  CMSAs,  we  replaced 
metropolitan-wide  earnings  with 
coimty-specific  earnings.  We  believed 
this  change  was  appropriate  because 
costs  were,  in  fact,  higher  in  central  city 
areas  (for  example,  Manhattan  and  San 
Francisco)  than  in  the  rest  of  the  CMSA. 
County  earnings  better  account  for  cost 
variation  within  these  large 
metropolitan  areas. 

b.  Practice  Expense  Geographic 
Practice  Cost  Indices.  (1)  Employee 
Wage  Indices.  Data  from  the  20-percent 
sample  of  census  data  of  median  hourly 
earnings  for  the  same  categories  of 
medical  and  clerical  occupations  used 
in  the  1992  through  1994  practice 
expense  GPCIs  were  used  in  the  1995 
through  1997  practice  expense  GPCIs. 
The  1995  through  1997  practice  expense 
GPCIs  used  1990  rather  than  1980 
census  data.  As  with  the  work  GPCIs, 
county  level  data  were  used  for  CMSAs 
to  better  reflect  the  cost  variations 
within  these  large  metropolitan  areas. 

(2)  Rent  Indices.  As  with  the  original 
rent  indices,  the  HUD  fair  market  rental 
(FMR)  data  for  residential  rents  were 
again  used  as  the  proxy  for  physician 
office  rents.  The  1995  through  1997 
practice  expense  GPCIs  reflect  1994 
HUD  FMRs.  Like  the  work  GPCI  and  the 
employee  wage  index  of  the  practice 
expense  GPCIs,  county  level  data  were 
used  in  CMSAs  to  recognize  the 
variations  within  the  CMSA. 

The  major  criticism  of  the  rent  indices 
was  that  residential  rather  than 
commercial  rent  data  were  used.  As 


mentioned  earlier,  for  constructing  the 
GPCIs,  we  needed  data  that  were  widely 
and  consistently  available  across  all 
physician  fee  schedule  areas.  As  with 
the  original  GPCIs,  we  again  searched 
for  private  sources  of  conunercial  rent 
data  that  were  widely  and  consistently 
available. 

The  private  sources  we  found  were 
not  adequate.  None  of  the  sources 
collected  data  for  nonmetropolltan 
areas,  nor  did  any  collect  data  lOr  all 
metropolitan  areas.  The  sources  did  not 
reflect  the  average  conunercial  space  in 
the  area,  but  rather  the  particular  type 
of  space  most  relevant  to  the  needs  of 
a  particular  source's  clients.  In  addition, 
the  sample  sizes  were  small.  A 
comparison  of  the  average  rental  for  any 
particular  city  showed  significant 
variation  depending  upon  the  somt;e. 
Also,  the  private  commercial  rent  data 
tended  to  be  for  very  high  priced  real 
estate  of  the  type  likely  to  be  used  by 
large  institutions  such  as  banks, 
insurance  companies,  or  financial  firms 
and  not  for  the  type  of  office  space  used 
by  physicians. 

Among  the  sources  of  commercial 
rent  data  available,  the  most  promising 
were  data  from  the  Building  OwTiers 
and  Managers  Association,  the  General 
Services  Administration,  and  the  U.S. 
Postal  Service.  These  data  were 
analyzed  in  depth.  We  did  not  use  data 
from  the  Building  Owners  and  Managers 
Association  and  the  General  Services 
Administration  because  of  poor 
geographic  coverage,  especially  outside 
of  large  metropolitan  areas.  That  is,  data 
were  not  widely  and  consistently 
available  for  all  physician  fee  schedule 
areas.  The  U.S.  Postal  Service  data  had 
much  better  geographic  coverage,  but 
sample  sizes  in  many  areas  were 
unacceptably  small  and  could  have  led 
to  erroneous  results. 

No  acceptable  national  commercial 
rent  data  are  readily  available  for 
physician  office  rents.  Thus,  some  proxy 
must  be  used  for  this  portion  of  the 
index.  In  addition,  commercial  rent  data 
are  not  available  for  all  areas  from 
published  statistical  sources. 

We  believe  that  the  HUD  FMR  data 
remain  the  best  available  data  for 
constructing  the  office  rental  index. 
They  are  available  for  all  areas,  are 
updated  on  an  aimual  basis,  and  are 
consistent  among  areas  and  from  year  to 
year.  Moreover,  physicians  are 
frequently  located  in  areas  and  office 
space  that  are  residential  rather  than 
conmiercial  (for  example,  in  apartment 
complexes  and  small  strip  commercial 
centers  adjacent  to  residential  areas). 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses.  As  mentioned 
earlier,  the  GPCI  assimies  that  this 
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component  has  a  national  market  and 
that  input  prices  do  not  vary  among 
geographic  areas.  We  were  unable  to 
find  any  data  sources  that  demonstrated 
price  differences  by  geographic  area. 
Anecdotal  and  interview  data  from 
suppliers  and  manufacturers  were 
inconclusive.  While  some  price 
differences  may  exist,  they  are  more 
likely  to  be  based  on  volume  discounts 
rather  than  on  geographic  areas. 
Generally,  it  appears  that 
manufacturers'  prices  do  not  vary 
among  areas  except  for  shipping  costs. 
Since  manufacturers  and  suppliers  are 
located  all  over  the  country,  shipping 
costs  on  the  mainland  do  not  vary 
significantly. 

We  did  consider  an  add-on  for 
shipping  costs  to  Alaska,  Hawaii,  and 
Puerto  Rico  to  recognize  the  added 
shipping  distance.  We  decided  against 
the  add-on  because  there  were  no  data 
to  indicate  how  much  the  costs  of 
shipping  medical  equipment  and 
supplies  to  these  areas  increased  their 
total  costs.  We  were  able  to  ascertain 
that  commercial  shippers  like  United 
Parcel  Service  and  Federal  Express 
generally  charge  about  10  percent  more 
to  ship  to  Puerto  Rico  and  about  20 
percent  more  to  ship  to  Alaska  and 
Hawaii  from  the  mainland. 

Medical  equipment  and  supplies 
represent  about  7  percent  of  physician 
practice  costs.  Even  assmning  that 
shipping  costs  represent  5  percent  of 
total  equipment  and  supply  costs, 
which  we  believe  to  be  a  high  estimate, 
recognizing  a  20  percent  increase  in 
shipping  costs  would  only  increase 
payment  levels  by  0.07  percent  or 
0.0007  (.20  X  .05  X  .07  =  .0007).  The 
medical  equipment,  supplies,  and 
miscellaneous  expense  index  for  all 
areas  continued  to  be  1.000  in  the 
revised  1995  through  1997  GPCIs. 

c.  Malpractice  Geographic  Practice 
Cost  Indices.  Again,  malpractice 
premium  data  for  a  $1  million  to  $3 
million  mature  "claims  made"  policy 
were  collected,  with  mandatory  patient 
compensation  funds  considered. 
However,  more  recent  and  more 
comprehensive  malpractice  insurance 
data  were  used  in  calculating  the  1995 
through  1997  malpractice  GPCIs.  The 
1995  through  1997  malpractice  GPCIs 
were  based  on  1990  through  1992 
premium  data.  Malpractice  premiums 
are  very  volatile  and  may  change 
significantly  from  year  to  year.  We 
decided  to  use  the  most  recent  3-year 
average  available  rather  than  just  the 
most  recent  single  year  to  smooth  out 
this  volatility  and  present  a  more 
accurate  indication  of  malpractice 
premium  trends  over  time. 


We  collected  data  on  more  specialties 
and  from  more  insiuers.  We  collected 
data  on  20  specialties,  rather  than  on 
only  three  as  in  the  1992  through  1994 
malpractice  GPCIs.  The  1992  through 

1994  malpractice  GPCI  data  were  largely 
drawn  from  a  single  nationwide  insurer 
(St.  Paul  Fire  and  Marine)  and  were 
supplemented  by  several  State-specific 
carriers  in  States  in  which  St.  Paul  did 
not  offer  coverage.  Subsequent  analyses 
suggest  that  these  data  were  not 
representative  of  insurers  operating  in 
many  States.  For  the  revised  malpractice 
GPCI,  data  were  collected  from  insurers 
that,  on  average,  represented  82  percent 
of  the  market  in  each  State,  with  the 
lowest  State  market  share  being  60 
percent.  We  believe  that  the  more  recent 
and  much  more  comprehensive  data 
greatly  improved  the  accuracy  of  the 
malpractice  GPCIs  for  1995  through 
1997. 

Detailed  discussions  of  the  ' 
methodology  and  data  sources  of  the 

1995  through  1997  GPCIs  can  be 
obtained  by  requesting  the  following 
studies  fit)m  NTIS  by  calling  1-800- 
553-NnS,  or  (703)  487-4650  in 
Springfield,  Virginia: 

•  "Updating  tne  Geographic  Practice 
Cost  Index:  Revised  Cost  Shares."  Debra 
A.  Dayhoff,  John  E.  Schneider,  and 
Gregory  C.  Pope.  NTIS  PB94-161072. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Physician  Work  GPCI." 
Gregory  C.  Pope  and  Deborah  A. 
Dayhoff.  NTIS  PB94-161080. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Practice  Expense 
GPCI."  Gregory  C.  Pope,  Deborah  A. 
Dayhoff,  Angella  R.  Merrill,  and  Killard 
W.  Adamache.  NTIS  PB94-161098. 

•  "Updating  the  Geographic  Practice 
Cost  Index:  The  Malpractice  GPCI." 
Stephen  Zuckerman  and  Stephen 
Norton.  NTIS  PB94-161106. 

4.  Revised  1998  Through  2000 
Geographic  Practice  Cost  Indices 

The  same  data  sources  and 
methodology  used  for  the  1995  through 

1997  GPCIs  were  used  for  the  revised 

1998  through  2000  GPCIs  with  a  few 
very  minor  modifications.  No  acceptable 
additional  data  sources  were  found.  The 
cost  shares  were  the  same  as  in  the  1995 
through  1997  GPCIs  because  no  changes 
were  made  in  the  MEI  weights. 

Indices  for  fee  schedule  areas  are 
based  on  the  indices  for  the  individual 
counties  within  the  fee  schedule  area. 
Fee  schedule  RVUs  are  again  used  to 
weight  the  county  indices  (to  reflect 
volumes  of  services  within  counties) 
when  mapping  to  fee  schedule  areas  and 
in  constructing  the  national  average 
indices.  However,  we  used  more  recent 
data,  1994  rather  than  1992  RVUs,  in  the 


county,  locality,  and  national  mapping 
in  the  proposed  GPCIs.  The  payment 
effect  of  this  is  negligible  in  most  cases 
and  generally  results  in  changes  at  the 
third  decimal  point  if  at  all. 

a.  Work  Geographic  Practice  Cost 
Indices.  The  work  GPCIs  are  based  on 
the  decennial  census.  The  1992  through 
1994  work  GPCIs  were  based  on  1980 
census  data  because  1990  census  data 
were  not  yet  available.  The  work  GPCIs 
were  revised  in  1995  with  new  data 
from  the  1990  census.  New  census  data 
will  not  be  available  again  until  after  the 
2000  census.  We  searched  for  other  data 
that  would  enable  us  to  update  the  work 
GPCIs  between  the  decennial  censuses 
but  no  acceptable  data  sources  were 
found.  The  most  promising  sources  of 
data  were  the  hospital  wage  data  that  we 
collected  to  calculate  the  prospective 
payment  system  (PPS)  hospital  wage 
index  and  the  payroll  per  worker  data 
collected  by  the  U.S.  Bureau  of  Labor 
Statistics  from  State  unemployment 
insurance  agencies  ("the  ES-202  data"). 

The  PPS  hospital  wage  data  were 
examined  when  we  constructed  the 
original  GPCIs.  They  were  rejected  in 
favor  of  census  data  because  of  their 
lack  of  an  occupation  mix  adjustment 
and  their  unrepresentative  occupational 
composition  (hospital  employees  rather 
than  professionals  or  physician  office 
employees).  ES-202  data  consist  of  total 
payroll  divided  by  counts  of  wage  and 
salary  workers.  Their  major 
disadvantages  were  that  they  did  not 
measure  hourly  earnings,  only  payroll 
per  employee,  and  no  occupational 
detail  is  available.  Also,  they  did  not 
adjust  for  part-time  or  full-time  and 
hours  worked,  and  the  numbers  of 
workers  are  small  for  certain  States, 
leading  to  unstable  estimates  of  payroll 
per  worker.  We  compared  the  changes 
by  State  from  1989  to  1993  in  the  PPS 
wage  data  and  the  ES-202  data  to  see  if  ■ 
there  was  any  correlation  between  the 
two  series.  The  correlation  between  the 
two  was  only  moderate:  0.55.  The 
changes  indicated  by  both  series  were 
generally  small,  for  example,  a  few 
percentage  points.  The  difference 
between  the  two  series  by  State  was  in 
many  cases  as  large  as,  or  greater  than, 
the  change  indicated  by  either  series. 
The  average  difference  between  the  two 
series  (2.1  percent)  is  as  large  as  the 
change  indicated  by  either  series.  In 
addition,  changes  for  particular  States 
were  substantially  different  between  the 
two  series.  For  example,  Indiana  relative 
wages  rose  by  1.9  percent  according  to 
the  PPS  data,  but  fell  5.7  percent 
according  to  the  ES-202  data. 

Since  we  were  unable  to  find  an 
acceptable  data  source  for  updating  the 
work  GPCIs.  we  examined  the 
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consequences  of  not  updating  the  work 
GPCIs  between  the  decennial  censuses. 
We  compared  the  changes  between  the 
1992  through  1994  work  GPCIs,  based 
on  the  1980  census  and  the  1995 
through  1997  GPCIs.  based  on  the  1990 
census.  On  average,  the  full  variation 
State  work  GPCIs  changed  by  about  5 
percent.  This  translates  to  about  a  1.2 
percent  change  in  the  quarter  work  GPCI 
required  by  law.  Since  work  makes  up 
about  one-half  of  the  GPCI  cost  shares, 
this  translates  into  an  average  payment 
change  per  State  of  about  0.6  percent 
from  updating  the  work  GPCI  based  on 
the  10-year  change  in  relative  wages 
indicated  by  the  census  data.  Even  the 
maximum  change  in  the  full  variation 
State  work  GPCIs  from  the  1992  through 

1994  to  the  1995  through  1997  GPCIs  of 
14  percent  translates  into  only  about  a 
1.8  percent  change  in  payments.  The 
largest  full  work  GPCI  changes  for 
individual  payment  areas  were  from  16 
to  20  percent,  or  about  a  4  to  5  percent 
change  in  the  quarter  work  GPCI,  or 
about  a  2.4  percent  change  in  payments. 
However,  80  percent  of  payment  areas 
experienced  payment  changes  of  less 
than  1  percent,  and  50  percent  of 
payment  localities  experienced  payment 
changes  of  less  than  0.5  percent  as  a 
result  of  changes  in  the  census  data 
from  1980  to  1990. 

We,  therefore,  made  no  changes  in  the 
1998  through  2000  work  GPCIs  from  the 

1995  through  1997  work  GPCIs,  other 
than  the  generally  negligible  changes 
resulting  from  using  1994,  rather  than 
1992,  RVUs  for  this  GPCI  update 
because  we  were  unable  to  find 
acceptable  data  for  use  between  the 
decennial  censuses.  We  believe  that 
making  no  changes  is  preferable  to 
making  inaccurate  changes  based  on 
unacceptable  data.  We  believe  that  this 
is  a  reasonable  position  given  the 
generally  small  magnitude  of  the 
change.s  in  payments  resulting  from  the 
changes  in  the  work  GPCIs  from  the 
1980  to  the  1990  census  data. 

b.  Practice  Expense  Geographic 
Practice  Cost  Indices.  (1)  Employee 
Wage  Indices.  As  with  the  work  GPCIs, 
the  employee  wage  portion  of  the 
practice  expense  GPCIs  is  based  on 
decennial  census  data.  For  the  same 
reasons  discussed  above  pertaining  to 
the  work  GPCIs,  we  made  no  changes  in 
the  employee  wage  indices  during  the 
1998  through  2000  GPCI  update.  The 
average  change  from  the  1992  through 
1994  to  the  1995  through  1997 
employee  wage  indices  across  States 
was  about  6  percent.  Since  the 
employee  wage  index  had  a  weight  of 
about  16  percent  in  the  GPCI  cost 
I  shares,  this  translated  into  a  1  percent 
average  change  in  payments.  The 


maximum  payment  change  in  any 
payment  area  resulting  from  changes 
from  the  1992  through  1994  to  the  1995 
through  1997  employee  wage  indices 
was  about  3.2  percent.  Payment  changes 
in  over  two-thirds  of  the  payment  areas 
were  less  than  1  percent. 

(2)  Rent  Indices.  The  office  rental 
indices  were  again  based  on  HUD 
residential  rent  data.  The  rental  indices 
were  based  on  1996  HUD  data  as 
opposed  to  the  1994  HUD  data  in  the 
1995  through  1997  GPCIs.  HUD  made 
two  small  methodological  changes  in 
developing  the  data.  First,  HUD  used 
the  40th  percentile  of  area  rents  rather 
than  the  45th  percentile.  This  did  not 
materially  affect  the  GPCIs,  which 
measure  relative  rents  among  areas. 
Second,  HUD  established  a  rental  floor 
for  rural  counties  at  the  statewide  rural 
average.  This  had  the  effect  of  raising 
the  office  rental  indices  slightly  in  rural 
areas. 

We  made  one  methodological  change 
in  the  rent  indices.  HUD  publishes 
FMRs  only  for  metropolitan  areas  as  a 
whole.  For  the  1995  through  1997 
GPCIs,  HUD  used  a  special  tabulation  of 
the  1990  census  data  to  allocate  rents  by 
county  within  CMSAs.  In  some 
metropolitan  areas,  this  had  the  effect  of 
reducing  the  central  city  index  below 
the  suburban  index,  probably  because  of 
lower  unmeasured  housing  quality  in 
central  cities  than  in  suburbs.  This  may 
not  have  been  the  best  indicator  of 
relative  physician  rents,  since  the  GPCIs 
are  intended  to  measure  rental  costs  for 
offices  of  similar  quality  in  different 
areas.  The  metropolitan-wide  rent  is 
most  appropriate  for  measuring  the  cost 
of  space  of  an  average  qualitv'  across  the 
metropolitan  area,  which  is  why  HUD 
publishes  only  metropolitan-wide 
FMRs.  Also,  the  census  county 
adjustments  can  be  updated  only  once 
every  10  years.  For  this  reason,  we 
believed  that  the  county-specific 
adjustment  should  not  be  made  for  all 
large  metropolitan  areas,  but  should  be 
retained  only  for  the  New  York  City 
Primary  MSA.  Available  evidence 
suggested  that  rents  vary  substantially 
among  the  boroughs  of  New  York  City 
and  that,  given  the  current  locality 
configuration,  the  county-specific  rental 
adjustment  appropriately  reflected  these 
patterns  in  the  New  York  City  area, 
especially  the  higher  rents  in 
Manhattan. 

(3)  Medical  Equipment.  Supplies,  and 
Miscellaneous  Expenses.  As  with  the 
1992  through  1994  and  1995  through 
1997  GPCIs,  this  component  was  given 
a  national  value  of  1.000,  indicating  no 
measurable  difference  among  areas  in 
costs. 


c.  Malpractice  Geographic  Practice 
Cost  Indices.  Again,  malpractice 
premium  data  were  collected  for  a 
mature  "claims  made"  policy  with  $1 
million  to  $3  million  limits  of  coverage, 
with  adjustments  made  for  mandatory 
patient  compensation  funds.  As  with 
the  1995  through  1997  GPCIs,  data  were 
collected  for  the  20  largest  Medicare- 
billing  physician  specialties.  The 
premium  data  represent  at  least  50 
percent  of  the  market  in  ear'   .Itate. 
Again,  we  used  an  average  ji  he  3  most 
recent  premium  years  to  siiiooth  out  the 
considerable  year-to-year  fluctuations 
that  can  occiu  in  malpractice  premiums. 
The  revised  1998  through  2000 
malpractice  indices  were  based  on  1992 
through  1994  premium  data,  the  latest 
years  available  when  the  Health 
Economics  Research  (HER)  GPCI  study 
was  being  conducted  in  1995  through 
1996.  Another  change  from  the  1995 
through  1997  indices  is  that  we 
weighted  the  specialty  shares  of  the  20 
specialties  by  fee  schedule  RVUs  rather 
than  allowed  charges. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
1998  through  2000  GPCIs  may  be 
obtained  by  requesting  the  following 
study  from  NTIS  by  calling  1-800-533- 
NTIS,  or,  for  residents  of  Springfield, 
Virginia,  (703)  487-4650:  "Second 
Update  of  the  Geographic  Practice  Cost 
Index."  Gregory  C.  Pope  and  Killard  W. 
Adamache. 

5.  Proposed  2001  Through  2003 
Geographic  Practice  Cost  Indices 

We  propose  using  the  same  data 
sources  and  methodology  used  for  the 
1998  through  2000  GPCIs  for  the  2001 
through  2003  GPCIs  (hereafter  referred 
to  as  proposed  GPCIs).  No  acceptable 
additional  data  sources  were  foxmd.  The 
only  differences  between  the  1998 
through  2000  GPCIs  and  the  proposed 
GPCIs  are  in  the  cost  shares  and  RVU 
weighting.  As  shown  in  the  cost  share 
table  in  the  discussion  of  the 
development  of  the  GPCIs,  the  cost 
shares  have  been  changed  to  reflect  the 
revisions  in  the  MEI.  This  does  not 
affect  the  work  or  malpractice  GPCIs 
since  they  are  stand-alone  indices.  The 
change  has  a  small  effect  on  the  practice 
expense  GPCIs  because  it  changes 
slightly  the  weights  among  the 
employee  wage,  rents  and 
miscellaneous  components  of  the 
practice  expense  index.  We  used  more 
recent  RVU  data— 1998  rather  than 
1994 — in  the  county,  locality,  and 
national  mapping  in  the  proposed 
GPCIs.  The  payment  effect  of  this  is 
generally  negligible. 

a.  Work  Geographic  Practice  Cost 
Indices.  For  the  same  reasons  discussed 
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in  the  section  on  the  1998  through  2000 
work  GPCIs,  no  significant  changes  are 
being  proposed  in  the  2001  through 
2003  work  GPCIs  because  we  were 
unable  to  find  acceptable  data  for  use 
between  the  decermial  censuses.  There 
are  general  negligible  changes  resulting 
from  the  use  of  1998  rather  than  1994 
RVUs  for  weighting. 

b.  Practice  Expense  Geographic 
Practice  Cost  Indices.  (1)  Employee 
Wage  Indices.  As  with  the  work  GPCIs, 
the  employee  wage  indices  are  based  on 
decermial  census  data.  For  the  same 
reasons  discussed  above  pertaining  to 
the  work  GPCIs,  we  are  proposing  no 
changes  in  the  employee  wage  indices 
during  this  GPCI  update. 

(2)  Rent  Indices.  The  office  rental 
indices  are  again  based  on  HUD 
residential  rent  data.  No  changes  have 
been  made  in  the  methodology.  The 
proposed  rental  indices  are  based  on 
2000  rather  than  1994  HUD  data. 

The  proposed  rental  indices  are 
compared  to  the  c\irrent  rental  indices 
in  Addendum  D.  A  reduction  in  an 
area's  rent  index  does  not  necessarily 
mean  that  rents  have  gone  down  in  that 
area  since  the  last  GPCI  update.  Since 
the  GPCIs  measure  area  costs  compared 
to  the  national  average,  a  decrease  in  an 
area's  rent  index  means  that  an  area's 
rental  costs  have  decreased  when 
compared  to  the  change  in  national 
average  rental  costs.  The  indices  are 
arranged  in  descending  order  of  change. 
The  rental  index  has  a  cost  share  of 
about  12  percent  of  the  GPCI.  This 
means  that  the  actual  effect  on 
payments  will  be  about  12  percent  of 
the  change  in  the  rental  indices.  While 
the  new  rental  indices  show  significant 
changes  in  a  few  areas,  primarily  in  the 
San  Francisco  Bay  area,  80  of  the  89 
areas  change  by  less  than  10  percent, 
which  translates  into  about  a  1  percent 
change  in  payments. 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Elxpenses.  As  with  all 
previous  G^CIs,  this  component  would 
be  given  a  national  value  of  1.000, 
indicating  no  measurable  differences 
among  areas  in  costs. 

c.  Malpractice  Geographic  Practice 
Cost  Indices.  We  propose  using  the 
same  methodology  described  in  the 
1998  through  2000  malpractice  GPCI 
section  in  the  proposed  malpractice 
GPCIs  for  2001  through  2003.  The  only 
difference  is  that  we  used  more  recent 


data.  The  proposed  malpractice  indices 
are  based  on  1996  through  1998  data 
compared  to  the  1992  through  1994  data 
used  in  the  previous  GPCI  update. 

Addendum  E  shows  the  cnanges  from 
the  1998  through  2000  indices  to  the 
proposed  malpractice  GPCIs.  A  change 
in  an  area's  malpractice  GPCI  does  not 
mean  that  absolute  malpractice 
premiums  have  changed  by  that 
amount.  It,  rather,  reflects  the  area's 
new  position  compared  to  the  national 
average.  As  with  past  GPCI  revisions, 
the  changes  in  the  proposed  malpractice 
GPCIs  are  relatively  large  in  some  cases, 
reflecting  the  significant  changes  in 
malpractice  premiums  that  occur  from 
year  to  year.  As  Addendum  E  shows, 
two-thfrds  of  the  payment  areas 
experience  changes  of  less  than  12 
percent.  It  should  be  noted,  however, 
that  the  weight  of  the  malpractice  GPCI 
is  only  about  3  percent  of  the  total  GPCI. 
Therefore,  a  12  percent  change  in  the 
malpractice  GPCI  translates  into  only  a 
0.4  percent  change  in  payments.  Even 
the  largest  42  percent  change  in  the 
malpractice  GPCI  translates  into  only  a 
1.3  percent  change  in  payments.  The 
mean  change  in  the  malpractice  GPCIs 
is  11  percent,  or  about  a  0.4  percent 
change  in  payments. 

The  proposed  2002  fully-effective 
revised  GPCIs  and  the  transitional  2001 
revised  GPCIs  can  be  foxmd  at 
Addendum  F  and  Addendum  G, 
respectively.  Since  the  proposed  revised 
GPCIs  could  result  in  total  payments 
either  greater  or  less  than  payments  that 
would  have  been  made  if  the  GPCIs 
were  not  revised,  it  was  necessary  to 
adjust  the  GPCIs  for  budget  neutrality  as 
required  by  law.  Therefore,  we  adjusted 
the  2001  through  2002  GPCIs  as  follows: 
work  by  0.99699;  practice  expense  by 
0.99235;  and  malpractice  by  1.00215. 

C.  Resource-Based  Malpractice  Relative 
Value  Units 

In  the  July  1999  proposed  rule  (64  FR 
39610)  and  the  November  1999  final 
rule  (64  FR  59383)  for  the  CY  2000 
physician  fee  schedule,  we  discussed 
the  methodology  used  to  calculate 
resource  based  malpractice  RVUs  and 
proposed  interim  RVUs  effective 
January  1,  2000.  (See  "Legislative 
History"  section  for  dates  and  Federal 
Register  citations  for  these  rules.)  The 
methodology  can  be  briefly  summarized 
as  follows: 


•  Actual  malpractice  premium  data 
were  collected  for  the  top  20  Medicare 
physician  specialties." 

•  All  Medicare  specialties  were 
mapped  to  insurer  rating  classes  (ISO 
codes). 

•  A  national  average  premium  was 
calculated  for  every  specialty. 

•  Specialty  risk  factors  showing  the 
relative  malpractice  costs  among 
specialties  were  created  by  dividing 
each  specialty  national  average 
premium  by  the  lowest  average 
premium. 

•  Specialty-weighted  malpractice 
RVUs  were  calculated  for  each 
procedure  by  summing,  for  all 
specialties  providing  the  procedure,  the 
product  of  each  specialty's  risk  factor 
times  the  proportion  of  total  service 
count  for  that  procedure  provided  by 
the  specialty. 

•  This  number  was  multiplied  by  the 
procedure's  work  RVUs  to  account  for 
differences  in  risk-of-service  among 
procedm^s. 

•  The  new  malpractice  RVUs  were 
adjusted  by  the  appropriate  factor  to 
attain  budget  neutrality. 

The  malpractice  RVUs  were  based  on 
1993  through  1995  premium  data,  the 
most  recent  premium  data  readily 
available.  In  last  year's  proposed  and 
final  rules  we  stated  that  we  planned  to 
collect  more  recent  data,  but  did  not 
expect  that  newer  data  would  change 
the  values  significantly  since 
malpractice  premiums  have  been 
remarkably  stable  in  recent  years. 

We  have  now  obtained,  and  are 
currently  examining,  malpractice 
premium  data  for  1996  through  1998. 
The  malpractice  RVUs  in  the  fall  final 
rule  will  reflect  the  newer  data.  While 
we  have  not  yet  completed  the  proposed 
malpractice  RVU  calculations,  the  table 
below  compares  the  1993  through  1995 
average  premiiuns  (that  were  used  to 
calculate  the  2000  malpractice  RVUs) 
with  the  1996  through  1998  average 
premiums  (that  will  be  used  to  calculate 
the  2001  malpractice  RVUs).  As  the 
table  below  shows,  there  was  very  little 
change  in  the  national  average 
premiums  from  1993  through  1995  to 
1996  through  1998.  We,  therefore, 
anticipate  minimal  changes  in 
malpractice  RVUs  from  use  of  the  more 
recent  data. 
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In  addition,  in  response  to  comments 
received  on  last  year's  rules,  we  are 
proposing  to  accept  a  comment 
regarding  crosswalking  specialties.  We 
are  proposing  to  crosswalk  surgical 
oncology  to  general  surger>'  rather  than 
to  all  physicians.  The  malpractice 
values  to  be  included  in  the  final  rule 
reflecting  the  updated  data  will  remain 
interim. 

D.  Critical  Care  Relative  Value  Units 

In  the  November  1999  fmal  rule  (64 
FR  59423),  we  established  interim  work 
RVUs  for  CPT  codes  99291  and  99292 
(critical  care  services)  of  3.6  and  1.8, 
respectively,  which  were  decreased 
from  the  previous  RVUs  for  these 
services.  These  work  RVUs  were 
established  because  of  the  change  in  the 
CPT  definition  of  critical  care  services 
in  CPT  2000.  We  also  discussed  in 
detail  what  changes  in  the  definition 
most  concerned  us.  We  received  many 
comments  on  the  interim  work  RVUs  for 
critical  care. 

This  year  we  proposed  new  coding 
language  to  the  AMA  CPT  Editorial 
Panel  (the  Panel)  to  resolve  physician 
concerns.  The  Panel,  with  input  from 
\  arious  specialty  societies,  accepted  the 
language  that  we  proposed  with  some 
modifications.  The  AMA  has  given  us 
copyright  permission  to  publish  the 
introduction  for  CPT  codes  99291  and 
99292  as  it  will  appear  in  CPT  2001.  For 


CPT  2001,  the  introduction  for  criticad 
care  services  will  be  as  follows  (new 
language  in  italics): 

Critical  care  is  the  direct  delivery  by  a 
physician(s)  of  medical  care  for  a  critically  ill 
or  critically  injured  patient.  A  critical  illness 
or  injury  acutely  impairs  one  or  more  vital 
organ  systems  such  that  there  is  a  high 
probability  of  imminent  or  life  threatening 
deterioration  in  the  patient's  condition. 
Critical  care  involves  decision  making  of 
high  complexity,  to  assess,  manipulate,  and 
support  vital  system  function(s)  to  treat 
single  or  multiple  vital  organ  system  failure 
and/or  to  prevent  further  life  threatening 
deterioration  of  the  patient's  condition. 
Examples  of  vital  organ  system  failure 
include,  but  are  not  limited  to:  central 
nervous  system  failure,  circulatory  failure, 
shock,  renal,  hepatic,  metabolic  and/or 
respiratory  failure.  Although  critical  care 
typically  requires  interpretation  of  multiple 
physiologic  parameters  and/or  application  of 
advanced  technology/^sA  critical  care  may  be 
provided  in  life  threatening  situations  when 
these  elements  are  not  present.  Critical  care 
may  be  provided  on  multiple  days,  even  if  no 
changes  are  made  in  the  treatment  rendered 
to  the  patient,  provided  that  the  patient's 
condition  continues  to  require  the  level  of 
physician  attention  described  above. 

Providing  medical  care  to  a  critically  ill, 
injured,  or  post-operative  patient  qualifies  as 
a  critical  care  service  only  if  both  the  illness  ' 
or  injury  and  the  treatment  being  provided 
meet  the  above  requirements.  Critical  care  is 
usually,  but  not  always,  given  in  a  critical 
care  area,  such  as  the  coronary  care  unit, 
intensive  care  unit,  pediatric  intensive  care 


unit,  respiratory  care  unit,  or  the  emergency 
care  facility.  Critical  care  services  provided 
to  infants  older  *     »     *  [no  change  to  this 
paragraph] 

Services  for  a  patient  who  is  not  critically 
ill  but  happens  to  be  in  a  critical  care  unit 
are  reported  using  other  appropriate  E/M 
codes. 

Critical  care  and  other  E/M  services  may  be 
provided  to  the  same  patient  on  the  same 
date  by  the  same  physician. 

The  following  services  are  included  in 
reporting  critical  care  when  performed 
during  the  critical  period  by  the  physician(s) 
providing  critical  care:  the  interpretation  of 
cardiac  output  measurements  (93561.93562). 
chest  x-rays  (71010.  71015.  71020),  pulse 
oximetry  (94760,  94761,  94762).  blood  gases, 
and  information  data  stored  in  computers  (eg, 
ECGs.  blood  pressures,  hematologic  data 
(99090);  gastric  intubation  [43762,  91105); 
temporary  transcutaneous  pacing  (92953); 
ventilator  management  (94656.  94657.  94660. 
and  94662);  and  vascular  access  procedures 
(36000.  36410,  36415.  36540  and  36600)  Any 
services  performed  which  are  not  listed 
above  should  be  reported  separately. 

The  critical  care  codes  99291  and  99292 
are  used  to  report  the  total  duration  of  time 
spent  by  a  physician  providing  critical  care 
services  to  a  critically  ill  or  critically  injured 
patient,  even  if  the  time  spent  by  the 
physician  on  that  date  is  not  continuous.  For 
any  given  period  of  time  spent  providing 
critical  care  services,  the  physician  must 
devote  his  or  her  full  attention  to  the  patient 
and,  therefore,  cannot  provide  ser\'ices  to  any 
other  patient  during  the  same  period  of  time. 

Time  spent  with  the  individual  patient 
should  be  recorded  in  the  patient's  record. 
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The  time  that  can  be  reported  as  critical  care 
is  the  time  spent  engaged  in  work  directly 
related  to  the  individual  patient's  care 
whether  the  time  was  spent  at  the  immediate 
bedside  or  elsewhere  on  the  floor  or  unit.  For 
example,  time  spent  on  the  unit  or  at  the 
nursing  station  on  the  floor  reviewing  test 
results  or  imaging  studies,  discussing  the 
critically  ill  patient's  care  with  other  medical 
staff  or  documenting  critical  care  services  in 
the  medical  record  would  be  reported  as 
critical  care,  even  though  it  does  not  occur 
at  the  bedside.  Also,  when  the  patient  is 
unable  or  clinically  incompetent  to 
participate  in  discussions,  time  spent  on  the 
floor  or  unit  with  family  members  or 
surrogate  decision  makers  obtaining  a 
medical  history,  reviewing  the  patients 
condition  or  prognosis,  or  discussing 
treatment  or  limitation(s)  of  treatment  may  be 
reported  as  critical  care,  provided  that  the 
conversation  bears  directly  on  the 
management  of  the  patient. 

Time  spent  in  activities  that  occur  outside 
of  the  unit  or  off  the  floor  (eg,  telephene 
calls,  whether  taken  at  home,  in  the  office, 
or  elsewhere  in  the  hospital)  may  not  be 
reported  as  critical  care  since  the  physician 
is  not  immediately  available  to  the  patient. 
Time  spent  in  activities  that  do  not  directly 
contribute  to  the  treatment  of  the  patient  may 
not  be  reported  as  critical  care,  even  if  they 
are  performed  in  the  critical  care  unit  (eg, 
participation  in  administrative  meetings  or 
telephone  calls  to  discuss  other  patients). 
Time  spent  performing  separately  reportable 
procedures  or  services  should  not  be 
included  in  the  time  reported  as  critical  care 
time. 

The  remainder  of  the  introduction  as 
published  in  CPT  2000,  as  well  as  the 
descriptors  for  the  two  CPT  codes 
(99290  and  99291),  remains  unchanged. 

Adoption  of  this  revised  introduction 
for  the  critical  care  CPT  codes  99291 
and  99292  is  consistent  with  our  view 
of  the  appropriate  intensity  of  these 
services  and  addresses  the  concerns  we 
had  raised  in  the  November  1999  final 
rule.  Therefore,  based  on 
implementation  of  this  revised 
introduction  for  critical  care  services  for 
CY  2001,  we  are  proposing  to  value  the 
physician  work  at  4.0  RVUs  for  CPT 
code  99291  and  2.0  RVUs  for  CPT  code 
99292. 

In  addition,  consistent  with  our 
discussion  in  the  proposal  for  electrical 
bioimpedance  (EB)  (see  section  II.H),  we 
are  proposing  to  not  allow  separate 
Medicare  payment  for  EB  when 
provided  in  conjunction  with  critical 
care  services  (CPT  codes  99291  and 
99292). 

E.  Care  Plan  Oversight  and  Physician 
Certification/Recertification 

The  Panel  considered  changes  to  the 
definition  of  care  plan  oversi^t  for 
2001.  After  analyzing  the  definition 
changes,  we  are  concerned  that  these 
codes  (CPT  codes  99375  and  99378)  will 


no  longer  be  consistent  with  our 
coverage  criteria. 

In  anticipation  of  the  likely  CPT 
revisions,  we  would  establish  two  new 
HCPCS  codes  for  care  plan  oversight 
that  are  consistent  with  our  coverage 
criteria.  For  the  2001  physician  fee 
schedule,  we  would  establish  a  new 
HCPCS  code  Gxxxl,  that  will  use  the 
CPT  2000  definition  associated  with 
CPT  code  99375  and  a  new  HCPCS  code 
Gxxx2.  that  will  use  the  CPT  2000 
definition  associated  with  CPT  code 
99378.  The  current  policy  guidance  that 
applied  to  CPT  codes  99375  and  99378, 
including  our  past  responses  to 
questions  on  care  plan  oversight,  will 
continue  to  apply  to  these  G  codes.  The 
current  payments  for  CPT  codes  99375 
and  99378  will  be  maintained  in  Gxxxl 
and  Gxxx2. 

In  addition,  we  would  establish  two 
new  HCPCS  codes  (Gxxx3  and  Gxxx4) 
to  describe  the  services  involved  in 
physician  certification  (and 
recertification)  and  development  of  a 
plan  of  care  for  a  patient  for  whom  the 
physician  has  prescribed  Medicare- 
covered  home  health  services.  The 
proposed  text  of  the  new  codes  will  read 
as  follows: 

Gxxx3  Physician    services    for    initial 

certification  of  Medicare-cov- 
ered services  by  a  home 
health  agency,  per  patient's 
home  health  certification  pe- 
riod. 

This  code  would  be  used  when  the 
patient  has  not  received  Medicare- 
covered  home  health  services  for  at  least 
60  days. 

Gxxx4  Physician  services  for  recertifi- 
cation of  Medicare-covered 
services  by  a  home  health 
agency,  per  patient's  home 
health  certification  period 

This  code  would  be  used  after  a 
patient  has  received  services  for  at  least 
60  days  (or  one  certification  period) 
when  the  physician  signs  the 
certification  after  the  initial  certification 
"period. 

The  use  of  these  HCPCS  codes  (Gxxx3 
and  Gxxx4)  would  be  restricted  to 
physicians  who  are  permitted  to  certify 
that  home  health  services  are  required 
by  a  patient  pursuant  to  section 
1814(a)(2)(C)  and  section  1835(a)(2)(A) 
of  the  Act.  The  Gxxx3  code  would  be 
billed  only  once  every  60  days,  except 
in  the  rare  situation  when  the  patient 
starts  a  new  episode  before  60  days 
elapses  and  requires  a  new  plan  of  care 
to  start  a  new  episode.  Consistent  with 
section  1835(a)(2)  of  the  Act,  a 
physician  who  has  a  significant 
ownership  interest  in,  or  a  significant 
financial  or  contractual  relationship 


with  a  home  health  agency  (HHA), 
generally  cannot  bill  this  code  for 
patients  served  by  that  HHA. 

For  services  within  the  episode 
(generally  beyond  the  first  week  or  two 
of  care  plan  implementation)  that  are 
consistent  with  the  definition  of  care 
plan  oversight  (HCPCS  code  Gxxxl),  the 
care  plan  oversight  code  (CPT  code 
99375)  would  be  used. 

,  Because  we  believe  that  the  physician 
work  associated  with  HCPCS  code 
Gxxx3  equates  to  that  of  a  level  3 
established  patient  office  visit  (CPT 
code  99213),  we  are  proposing  a  value 
of  .67  for  the  work  RVUs.  For  Gxxx4, 
because  we  believe  the  work  equates  to 
a  level  2  established  patient  office  visit 
(CPT  code  99212),  we  are  proposing  a 
value  of  .45  for  the  work  RVUs.  For 
practice  expense  RVUs,  we  are 
proposing  to  crosswalk  both  Gxxx3  and 
Gxxx4  to  the  practice  expense  inputs 
currently  used  for  care  plan  oversight 
(CPT  code  99375). 

F.  Observation  Care  Codes 

In  1998,  the  AMA  added  new  CPT 
codes  99234  to  99236,  Observation  or 
inpatient  hospital  care  services 
(including  the  admission  and  discharge 
services)  for  a  patient  on  the  same  date. 
We  accepted  tlie  RUC  recommendations  ■ 
for  work  RVUs  for  these  new  codes.  The 
work  RVUs  for  each  code  are  the  sum 
of  the  applicable  admission  work  for 
CPT  codes  99218  to  99220  (or  CPT 
codes  99221  to  99223)  plus  the 
discharge  work  (CPT  codes  99217  or 
99238).  For  example,  CPT  code  99234 
has  2.56  work  RVUs,  which  is  the  sum 
of  the  work  RVUs  for  CPT  code  99221 
(1.28)  plus  the  work  RVUs  for  CPT  code 
99217  (1.28).  However,  it  has  come  to 
our  attention  that  allowing  payment  for 
these  CPT  codes  conflicts  with  two 
policies  currently  in  the  Medicare 
Carrier  Manual  (MCM). 

Section  15505.1(c)  of  the  MCM  states 
that  we  will  pay  for  only  the  initial 
hospital  care  service  code  when  a 
patient  is  admitted  as  an  inpatient  and 
discharged  on  the  same  day.  Physicians 
are  not  paid  for  both  an  inpatient 
hospital  admission  and  hospital 
discharge  management  on  the  same  day. 
In  addition,  section  15504.b  of  the  MCM 
instructs  that  CPT  codes  99218  to  99220 
(Initial  observation  care)  should  be  used 
if  the  patient  is  discharged  on  the  same 
day  as  th?  admission  for  observation 
because  each  of  these  codes  represents 
a  full  day  of  care  and,  thus,  paying  for 
a  code  representing  both  admission  and 
discharge  on  the  same  day  would  be 
duplicative.  CPT  code  99217 
(observation  care  discharge)  may  be 
billed  only  on  the  second  or  subsequent 
days  in  observation. 
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These  two  payment  policies  result  in 
different  payments  for  patients  whose 
inpatient  stay  is  less  than  24  hours 
based  solely  on  whether  they  were  in 
the  hospital  at  midnight.  For  example, 
a  physician  who  admits  a  patient  to 
observation  or  to  inpatient  care  at  8  a.m. 
and  then  discharges  the  patient  at  8  p.m. 
the  same  day,  would  be  allowed 
payment  for  only  the  admission  service. 
On  the  other  hand,  a  physician  who 
admits  a  patient  to  observation  or  to 
inpatient  care  at  8  p.m.  and  then 
discharges  the  patient  at  8  a.m.  the  next 
day,  would  be  allowed  payment  for  both 
the  admission  euid  discharge  services. 

In  response  to  these  concerns,  and  to 
clarify  our  payment  policy,  we  are 
proposing  the  following: 

Inpatient  stay  of  24  hours  or  more — 
We  would  pay  for  both  inpatient 
hospital  admission  services  (CPT  codes 
99221  to  99223)  and  hospital  discharge 
services  (CPT  codes  99238  to  99239) 
when  a  patient  is  a  hospital  inpatient  for 
a  period  of  24  hours  or  more.  The 
medical  record  must  document  that  the 
patient  was  an  inpatient  for  at  least  24 
hours  for  both  of  these  services  to  be 
paid. 

Inpatient  or  observation  stay  of  less 
than  8  hours — If  a  patient  is  admitted  as 
a  hospital  inpatient  or  an  observation 
patient  for  less  than  8  hoiu-s,  we  would 
pay  for  only  the  admission  service  (CPT 
codes  99221  to  99223  or  99218  to 
99220)  on  that  day.  The  discharge 
service  is  not  considered  to  be  a 
separately  billable  service. 

Inpatient  or  observation  stay  of  8  or 
more  hours,  but  less  than  24  hours — If 
a  patient  is  admitted  as  a  hospital 
inpatient  or  an  observation  patient  for  a 
period  of  8  or  more  hours,  but  less  than 
24  hours,  we  would  pay  for  both  the 
admission  and  discharge  services  under 
CPT  codes  99234  to  99236  with  the 
following  proposed  physician  work 
RVUs  and  documentation  requirements: 

Physician  Work  RVUs — To  properly 
value  both  the  admission  and  discharge 
work  of  these  services,  we  are  proposing 
to  continue  valuing  the  admission 
portion  of  the  physician  work  as 
equivalent  to  CPT  codes  99218  to  99220 
(or  CPT  codes  99221  to  99223),  but  to 
reduce  the  discharge  work  RVUs  from 
1.28  to  0.67.  This  would  make  the 
discharge  portion  of  the  work  equal  to 
the  work  for  CPT  code  99213  (Office  or 
other  outpatient  visits)  instead  of  CPT 
code  99217  (or  CPT  code  99238).  Thus, 
the  proposed  work  RVUs  would  be  as 
follows:  CPT  code  99234—1.95  RVUs; 
CPT  code  99235—2.81  RVUs;  CPT  code 
99236—3.66  RVUs.  We  would  not  pay 
CPT  codes  99217,  99238,  and  99239  for 
hospital  inpatient  or  observation 


admissions  between  8  and  24  hours  in 
length. 

Our  reasoning  for  these  proposed 
RVUs  is  that  we  believe  that  the 
physician  work  typically  required  for 
discharging  an  inpatient  or  observation 
admission  patient  after  a  period  of  at 
least  8  hours,  but  less  than  24  hours,  is 
less  than  that  required  for  an  admission 
of  24  hours  or  more.  The  typical  work 
(for  example,  history,  physical 
examination,  and  medical  decision 
making)  and  the  typical  face  to  face  time 
required  to  discharge  such  a  patient  is 
comparable  to  the  requirements  for  CPT 
code  99213.  Moreover,  the  typical  time 
for  CPT  code  99238  is  up  to  30  minutes 
and  the  physician  work  is  1.28  RVUs,  so 
a  clear  work  anomaly  would  be  created 
if  we  made  the  work  value  of 
discharging  a  patient  with  a  stay  of  less 
than  24  hours  identical  to  the  work  of 
discharging  a  patient  with  a  length  of 
stay  of  24  hours  or  more. 

Our  proposal  would  avoid  creating 
such  a  rank  order  anomaly  and  would 
place  admission  cuid  discharge 
valuation  in  proper  order.  For  example, 
for  observation  stays  of  less  than  8 
hours,  we  would  pay  only  the 
admission  portion  and  would  not  pay 
separately  for  the  discharge  because  the 
extra  work  is  minimal.  For  observation 
stays  of  more  than  8  hours,  but  less  than 
24  hoiu^,  we  would  recognize  the 
discharge  component  since  there  is 
significant  extra  work  involved,  but  not 
as  much  as  a  discharge  for  a  24  hour  or 
longer  admission  for  which  we  would 
pay  the  full  value  of  CPT  code  99238. 
Our  proposal  would  allow  payment  for 
CPT  codes  99234  through  99236  only 
for  stays  of  equal  to  or  greater  than  8 
hours,  but  less  than  24  hours. 

In  addition  to  the  documentation 
guidelines  for  history,  physical  '=> 

examination,  and  medical  decision 
making  described  in  CPT  2000  for  CPT 
codes  99234  to  99236,  we  would  require 
the  following  to  be  documented  in  the 
medical  record: 

•  A  stay  involving  8  hours,  but  less 
than  24  hours. 

•  That  the  billing  physician  was 
present  euid  personally  performed  the 
services. 

•  Admission  and  discharge  notes 
written  by  the  billing  physician. 

We  believe  this  policy  would 
harmonize  current  policy  on  hospital 
admissions  and  discharges  and  also 
accommodate  the  observation  codes  as 
they  are  described  in  CPT  2000.  The 
policy  would  not  be  tied  to  the 
"midnight"  time  frame  of  the  hospital 
inpatient  census. 

If  these  proposals  are  adopted  in  the 
final  rule,  the  work  RVUs  for  CPT  codes 


99234  to  99236  would  be  considered 
interim  far  2001. 

G.  Ocular  Photodynamic  Therapy  and 
Other  Ophthalmological  Treatments 

Ocular  photodynamic  therapy  is  a 
treatment  recently  approved  by  the 
Food  and  Drug  Administration  for  age- 
related  macular  degeneration,  the  most 
common  cause  of  blindness  in  the 
elderly.  For  CPT  2000,  ocular 
photodynamic  therapy  was  added  to 
CPT  code  67220,  which  was  formerly 
limited  to  photocoagulation  by  laser. 

We  believe  that  ocular  photodynamic 
therapy  is  significantly  different  from 
laser  photocoagulation  and,  therefore, 
we  are  proposing  to  establish  new 
HCPCS  codes  that  specifically  identify 
these  procedures.  A  discussion  of  each 
of  these  codes  follows: 

Gxxx5  Destruction  of  localized  lesion 

of    chioroid     (e.g.,    choroidal 
neovascularization); 
photocoagulation     (e.g.,     by 
laser),  one  or  more  sessions 

This  code  would  be  used  in  place  of 
CPT  code  67220.  We  would  maintain 
the  work  and  malpractice  RVUs  and  the 
CPEP  inputs  presently  used  for  CPT 
code  67220  for  payment  of  this  new  "G" 
code. 

Gxxx6  Destruction  of  localized  lesion 

of  choroid  (e.g.,  choroidal 
neovascularization);  ocular 
photodynamic  therapy  (in- 
cludes intravenous  infusion) 

We  are  proposing  a  value  of  0.55  work 
RVUs  for  Gxxx6.  This  value  is  half  the 
physician  work  value  for  CPT  code 
96570  (Photodynamic  therapy  by 
endoscopic  application  of  light  to  ablate 
abnormal  tissue  via  activation  of 
photosensitive  drug(s);  first  30  minutes), 
and  it  is  identical  to  the  physician  work 
value  for  CPT  code  96571 
(Photodynamic  therapy  by  endoscopic 
application  of  light  to  ablate  abnormal 
tissue  via  activation  of  photosensitive 
drug(s);  each  additional  15  minutes).  We 
note  that  the  total  time  of  laser  light 
application  for  ocular  photodynamic 
therapy  is  83  seconds,  which  is 
considerably  shorter  than  the  time  of 
laser  light  application  for  CPT  codes 
96570  and  96571. 

We  are  also  proposing  that  the  global 
period  for  Gxxx6  be  "XXX."  Because  of 
the  global  designation,  significant, 
separately  identifiable  evaluation  and 
management  (E/M)  services  may  be 
billed  on  the  same  day  as  Gxxx6  with 
the  use  of  the  -25  modifier.  Patients 
will,  typically,  have  fluorescein 
angiography  as  well  as  an  E/M  service 
before  ocular  photodynamic  therapy  to 
determine  whether  they  will  benefit 
fi-om  the  therapy  and  to  discuss  the 
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treatment.  Any  E/M  services  performed 
after  the  treatment  may  be  billed 
separately. 

For  Gxxx6  we  are  proposing  the 
following  practice  expense  inputs  for 
non-facility  settings: 

•  Clinical  Staff  Time:  Registered 
nurse/ophthalmology  technician — 40 
minutes. 

•  Supplies:  Ophthaine,  mydriacil, 
myolfrin,  gonisol,  post  myd  spectacles, 
verteporfin  and  also  infusion  supplies 
including  sterile  and  non-sterile  gloves, 
butterfly  needle,  syringe,  band  aid, 
alcohol  swab,  staff  gown,  iv  infusion  set, 
and  infusion  pump  cassette. 

•  Equipment:  Laser,  infusion  pump, 
and  exam  lane. 

For  the  malpractice  component  of 
Gxxx6,  we  are  proposing  0.52  RVUs  {the 
value  assigned  to  CPT  code  67220, 
Destruction  of  localized  lesion  of 
choroid).  Although  we  are  establishing 
procedure  codes  for  ocular 
photodynamic  therapy,  coverage  of  the 
procedure  is  at  the  discretion  of  the 
local  carrier. 

In  instances  where  both  eyes  are 
treated  the  same  day,  we  are  proposing 
the  use  of  the  following  HCPCS  add-on 
code: 

Gxxx?    Destruction  of  localized  lesion  of 
choroid  (for  example,  choroidal 
neovascularization);  ocular 
photodynamic  therapy  (includes 
intravenous  infusion) — other  eye  (List 
separately  in  addition  to  Gxxx6) 

For  this  add-on  code  we  are  proposing 
a  "ZZZ"  global  period,  with  .28  work 
RVUs  (half  of  that  proposed  for  Gxxx6) 
and  .52  malpractice  RVUs  (identical  to 
that  proposed  for  Gxxx6).  The  practice 
expense  inputs  for  services  in  the  non- 
facility  setting  would  be  as  follows: 

•  Clinical  Staff  Time:  Registered 
nurse/ophthalmology  technician — 5 
minutes. 

•  Supplies:  Ophthaine,  mydriacil, 
myolfrin,  gonisol. 

In  addition,  we  have  identified 
several  other  specific  ophthalmological 
treatments  that  are  not  distinctly 
identified  in  CPT  2000.  We  are 
proposing  to  establish  specific  HCPCS 
codes  for  these  procedures. 

GxxxS    Destruction  of  localized  lesion  of 

choroid  [e.g.,  choroidal 

neovascularization);  transpupillary 

thermotherapy,  one  or  more  sessions 
Gxxx9    Destruction  of  localized  lesion  of 

choroid  (e.g.,  choroidal 

neovascularization);  photocoagulation, 

feeder  vessel  technique,  one  or  more 

sessions 
GxxlO    Destruction  of  macular  drusen, 

photocoagulation,  one  or  more  sessions 

We  are  not  proposing  RVUs  for 
HCPCS  codes  GxxxS  through  GxxlO. 
These  codes  are  being  established  for 


tracking  purposes  only.  These 
procediures  are  considered  experimental 
in  natiire  at  this  time  eind,  therefore,  are 
not  covered  under  Medicare. 

H.  Electrical  Bioimpedance 

Electrical  bioimpedance  (EB),  a 
noninvasive  method  of  measuring 
cardiac  input,  is  a  covered  procedure 
under  Medicare,  if  medically  necessary. 
Performance  of  this  procedure  is 
reported  by  the  Level  2  HCPCS  code 
M0302,  and  the  procedure  is  currenUy 
carrier  priced.  We  are  proposing  the 
following  RVUs  for  this  procedure: 

1.  Practice  Expense 

We  are  proposing  the  following  direct 
inputs  for  determining  practice  expense 
RVUs.  (We  note,  however,  that  a  final 
determination  of  the  practice  expense 
RVUS  will  depend  on  how  we  value 
physician  work.)  The  practice  expense 
RVU  in  Addendxim  B  reflects  the  value 
for  the  technical  portion  of  the  service. 
If  the  service  is  given  physician  work, 
a  separate  PC  will  be  established  with 
an  additional  practice  expense  RVU. 

•  Clinical  staff:  Registered  nurse — 15 
minutes. 

•  Supplies:  Four  disposable  sensors, 
patient  gown,  exam  table  paper,  and 
pillowcase. 

•  Equipment:  Cardiac  output  monitor 
and  exam  table. 

2.  Malpractice 

We  are  proposing  0.02  RVUs  for  this 
procedure.  This  value  is  equivalent  to 
the  TC  of  an  EKG,  which  is  a  similar 
procedure. 

3.  Physician  Work 

The  uses  for  which  this  procedure  are 
covered  (for  example,  differentiating 
cardiogenic  from  pulmonary  causeS^  of 
acute  dyspnea,  the  need  for  intravenous 
inotropic  therapy,  fluid  management, 
and  the  uses  indicated  in  section  50-54 
of  the  Coverage  Issues  Manual,  HCFA 
Pub.  6)  require  a  clinical  evaluation  of 
the  patient  on  the  same  day  that  EB  is 
performed.  The  procedure  reports 
measurements  that  can  not  be 
interpreted  without  other  clinical 
information. 

With  respect  to  proposed  RVUs  for 
physician  work,  we  have  insufficient 
information  to  propose  a  work  value. 
We  are  collecting  information  and  invite 
comments  on  this  subject  as  well  as  on 
the  proposed  inputs  for  practice 
expense  and  malpractice.  In  your 
comments,  please  be  sure  to  compare 
your  proposed  value  for  the  physician 
work  component  for  this  ser/ice  to  other 
similar  services  with  established 
physician  work  values.  Please  also 
include  the  reason  why  you  believe  the 


physician  work  is  similar.  At  this  time, 
we  have  received  comments  proposing 
no  physician  work  values,  proposing 
physician  work  values  similar  to  that  for 
the  interpretation  of  an  EKG  (CPT  code 
93010—0.17  work  RVUs),  proposing 
work  vcdues  similar  to  total  body 
plethysmography  (CPT  code  93720 — 
0.17  work  RVUs),  and  similar  to 
interpretation  of  cardiovascular  stress 
test  (CPT  code  93018—0.30  work 
RVUs). 

We  also  are  proposing  that  the 
payment  for  this  procedure  be  included 
in  reporting  critical  care.  Therefore, 
separate  payment  would  not  be  made 
for  this  procedure  when  provided  in 
conjunction,  with  critical  care  services 
(CPT  codes  99291  and  99292). 

/.  Global  Period  for  Insertion,  Removal, 
and  Replacement  of  Pacemakers  and 
Cardioverter  Defibrillators 

Currently,  there  is  a  90-day  global 
period  in  the  physician  fee  schedule  for 
all  CPT  codes  involving  the  insertion, 
removal,  and  replacement  of 
pacemakers  or  cardioverter 
defibrillators.  Ehiring  the  global  surgical 
period,  no  separate  payment  may  be 
made  for  any  E/M  service  furnished  by 
the  surgeon,  imless  the  visit  is:  (1) 
Unrelated  to  the  diagnosis  for  which  the 
surgical  procedure  was  performed;  (2) 
for  treating  the  underlying  condition;  or 
(3)  an  added  course  of  treatment  that  is 
not  part  of  normal  recovery  from 
surgery. 

In  these  situations,  the  surgeon  must 
use  CPT  modifier  -24  that  attests  that 
the  E/M  service  provided,  although 
performed  during  the  postoperative 
period,  was  for  a  reason  unrelated  to  the 
original  procedure.  Services  submitted 
with  a  -24  modifier  must  be  sufficiently 
documented  to  establish  that  the  visit 
was  unrelated  to  the  surgery.  An  ICD- 
9-CM  code  that  clearly  indicates  that 
the  reason  for  the  encounter  was 
imrelated  to  the  surgery  is  acceptable 
documentation. 

Many  patients  receiving  pacemakers 
or  cardioverter  defibrillators  have 
clinically  serious  cardiac  diseases 
(related  to  the  reason  for  the  procedure) 
that  require  significant  postoperative 
care.  In  these  cases,  it  is  difficult  to 
separate  care  during  the  postoperative 
period  for  the  related  cardiac  problem(s) 
from  the  postoperative  care  for  the 
pacemaker  or  cardioverter  defibrillator 
procedure.  As  medical  practice  has 
changed,  cardiologists  predominantly 
perform  pacemaker  or  cardioverter 
defibrillator  procedures.  Thus,  the 
physician  performing  the  pacemaker  or 
cardioverter  defibrillator  procedure  now 
is  typically  the  same  physician  who  is 
expected  to  furnish  care  for  the  patient's 
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related  cardiac  disease.  Therefore,  a 
single  physician  is  providing 
postoperative  care  for  both  the 
pacemaker  or  cardioverter  defibrillator 
insertion  and  the  related  medical 
problem(s),  but  can  be  paid  only  for  the 
insertion  because  of  the  global  period 
policy. 

We  believe  it  is  common  for  patients 
undergoing  pacemaker  and  cardioverter 
defibrillator  procediu^s  to  require 
significant  care  for  related  cardiac 
disease  during  the  postoperative  period. 
This  care  overlaps  substantially  with  the 
care  furnished  for  the  pacemaker  or 
cardioverter  defibrillator  procedure  and 
may  be  coded  with  the  same  ICD-9-CM 
diagnosis  code;  therefore,  using  the  -24 
modifier  is  inadequate  to  allow 
appropriate  payment  for  the  physician 
performing  both  postoperative  care  and 
care  for  the  patient's  other  ceu'diac 
conditions. 

We  are  proposing  to  change  the  global 
period  for  CPT.codes  33206,  33207, 
33208, 33212, 33213,  33214,  33216, 
33217, 33218, 33220, 33233,  33234, 
33235, 33240, 33241, 33244,  33249, 
33282,  and  33284  from  90  days  to  0 


days.  This  would  permit  separate 
payment  for  any  care  furnished  during 
the  postoperative  period  by  the 
physician  who  performed  the 
pacemaker  or  cardioverter  defibrillator 
procedure. 

We  are  soliciting  comments  on 
whether  it  is  appropriate  to  reduce  the 
global  period  for  these  CPT  codes.  We 
are  also  proposing  to  ask  the  RUC  to 
revise  the  RVUs  for  these  CPT  codes.  If 
RUC  recommendations  are  not  received 
in  time  for  our  consideration  for  the  CY 
2001  physician  fee  schedule  final  rule, 
we  propose  to  implement  interim  work 
RVUs,  as  listed  below. 


CPT  code 

2000  work 
RVUs 

Proposed 
work  RVUs 

33206  

33207  

33208  

33212  

6.67 
8.04 
8.13 
5.52 
6.37 
7.75 
5.39 
5.75 
5.44 
5.52 
3.29 

3.11 
3.30 
264 
3  32 

33213  

4  92 

33214  

4.27 

33216  

33217  

3.21 
3  57 

33218  

3.26 

33220  

33233  

2.90 
1.11 

CPT  code 

2000  work 

Proposed 

RVUs 

work  RVUs 

33234  

782 

5.64 

33235  

9.40 

4.58 

33240  

7.50 

5.13 

33241  

3.24  1 

1.51 

33244  

13.76  ' 

9.85 

33249  

14.23 

11.41 

33282  

4.17 

2.83 

33284  

2.50 

1.16 

In  calculating  tho  proposed  interim 
RVUs,  we  have  subtracted  the  work 
RVUs  of  all  postoperative  visits  after  the 
day  of  surgery  from  the  total  work 
RVUs.  We  used  oiu-  database  to 
calculate  the  number  of  postoperative 
visits.  Where  our  database  did  not 
contain  the  number  of  postoperative 
visits,  we  crosswalked  a  number  ft-om 
the  most  clinically  similar  procedure. 
We  have  included  an  example  to 
illustrate  the  calculation. 

Example:  For  CPT  code  33206.  the 
2000  work  relative  value  is  6.67  units. 
The  proposed  work  value  is  3.11  (6.67 
minus  3.56).  The  3.56  units  represents 
the  work  based  on  the  pattern  of  E/M 
services  in  the  global  period. 


E/M 


Frequency 


Work 


Total 


99213 
99231 
99238 


Total  E/M  Work 


1.5 
2.0 
1.0 


.67 

.4 

1.28 


1.00 
1.28 
1.28 


3.56 


We  would  also  adjust  practice 
expense  inputs  for  supplies,  staff  time, 
and  equipment  to  account  for  the 
change  in  the  global  period.  Because 
these  would  be  0-day  global  services 
only  priced  in  the  facility  setting,  there 
would  be  no  direct  CPEP  inputs 
associated  with  them.  The  adjusted 
practice  expense  RVUs  are  reflected  in 
Addendum  B. 

We  welcome  comments  on  our 
proposed  calculation  of  interim  RVUs 
and  request  that  commenters 
recommending  RVUs  include  the 
methodology  employed  so  that  we  can 
appropriately  evaluate  the 
recommended  RVUs.  As  an  alternative 
to  applying  a  0-day  global  period  as 
discussed  above,  we  are  interested  in 
other  suggestions  that  might  address  the 
issue  of  assuring  appropriate  payment 
for  these  services  (for  example, 
adjusting  the  global  period  to  10  days 
for  these  services).  We  invite  public 
comment  on  such  alternatives. 

/.  Antigen  Supply 

Section  410.68(b),  Antigens:  Scope 
and  conditions,  provides  for 
beneficiaries  to  receive  a  supply  of 


antigen  for  no  more  than  12  weeks  at 
one  time.  A  specialty  society  has 
indicated  that  this  limitation  is  not 
reflective  of  current  industry  standards 
and  guidelines  (for  example,  duration  of 
potency  for  allergy  extracts  has  changed 
since  the  policy  was  implemented.) 
Therefore,  we  are  proposing  to  change 
this  limitation  from  12  weeks  to  12 
months  and  would  revise  the 
regulations  to  reflect  this  change.  We  are 
requesting  comments  on  this  proposal. 

K.  Low  Intensity  Ultrasound 

In  the  November  1999  (64  FR  59419) 
final  rule,  we  assigned  RVUs  to  CPT 
code  20979,  low  intensity  ultrasound 
stimulation  to  aid  bone  healing. 
Commenters  expressed  concern  about 
the  RVUs  assigned  to  this  service. 
Because  of  the  concerns  raised  by 
commenters,  and  because  CPT  code 
20979  is  a  noncovered  service  under 
Medicare,  we  are  proposing  to  remove 
the  RVUs  that  were  assigned  to  this 
code  at  this  time.  We  may  reconsider 
this  at  a  future  date. 


L.  Implantation  of  Ventricular  Assist 
Devices 

In  the  April  1 1 .  2000  correction  notice 
(65  FR  19332)  to  the  November  1999 
final  nde,  we  inadvertently  published 
practice  expense  RVUs  based  on  the 
work  RVUs  associated  with  a  90-day 
global  period  for  CPT  codes  33975  and 
33976  (implantation  of  ventricular  assist 
devices).  However,  in  the  same  notice, 
the  global  periods  and  associated  work 
RVUs  for  CPT  codes  33975  and  33976 
were  revised  to  reflect  an  "XXX"  (the 
global  concept  does  not  apply).  In 
calculating  the  practice  expense  RVUs, 
we  reflected  changes  made  in  CPEP  data 
that  result  from  changes  in  the  global 
period.  However,  the  practice  expense 
RVUs  are  also  a  function,  in  part,  of  the 
physician  work  RVUs.  In  calculating  the 
revised  practice  expense  RVUs.  we  did 
not  use  the  work  RVUs  that  reflected  the 
global  period  change.  Effective  January 
1,  2001,  we  would  revise  the  practice 
expense  RVUs  associated  with  these 
CPT  codes  to  reflect  the  revision  in  the 
global  periods  and  work  RVUs. 
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HI.  Other  Issues 

A.  Incomplete  Medical  Direction 

Under  current  policy,  medical 
supervision  by  an  anesthesiologist 
occxirs  if  the  anesthesiologist  is  involved 
in  furnishing  more  than  four  concurrent 
procedures  or  is  performing  other 
services  while  directing  fewer  than  four 
conciuTent  procedures.  Payment  is 
based  on  three  base  uftits  plus  one  unit 
for  induction  if  the  physician  is  present 
at  induction. 

Under  current  policy,  medical 
direction  by  an  anesthesiologist  occurs 
if  the  anesthesiologist  is  involved  in  two 
to  four  concurrent  anesthesia 
procedures  or  a  single  anesthesia 
procedure  with  a  qualifled  anesthetist. 
For  each  anesthesia  procedure,  the 
anesthesiologist  must — 

•  Perform  a  pre-anesthesia 
examination  and  evaluation; 

•  Prescribe  the  anesthesia  plan; 

•  Personally  participate  in  the  most 
demanding  procedures  of  the  anesthesia 
plan,  including  emergence  and 
induction; 

•  Ensure  that  any  procedures  in  the 
anesthesia  plan  that  he  or  she  does  not 
perform  are  performed  by  a  qualified 
anesthetist; 

•  Monitor  the  course  of  anesthesia 
administration  at  fi-eauent  intervals; 

•  Remain  physically  present  and 
available  for  inmiediate  diagnosis  and 
treatment  of  emergencies;  and 

•  Provide  indicated  post  anesthesia 
care. 

We  currently  do  not  have  a  national 
policy  that  instructs  the  carriers  how  to 
pay  for  a  service  when  the 
anesthesiologist  does  not  fulfill  all  the 
medical  direction  requirements.  One 
option  carriers  may  use  is  to  instruct  the 
anesthesiologist  to  report  this  service  as 
a  reduced  or  unusual  service  and 
determine  appropriate  payment.  We  are 
considering  clarifying  this  policy  and 
making  other  revisions  to  the  medical 
supervision  payment  policy.  We  are 
considering  the  following: 

1.  To  specify  that  the  physician 
furnishing  medical  supervision  must 
perform,  at  a  minimum,  the 
preoperative  evaluation,  participate  in 
induction,  remain  available  for 
consultation,  and  provide  a  minimum 
level  of  monitoring. 

2.  To  establish  payment  for  medical 
supervision  at  40  percent  of  the 
payment  amount  for  the  service 
performed  by  the  physician  alone. 

3.  To  apply  the  proposed  medical 
supervision  payment  amoimts  to 
incompletely  medically-directed  cases. 

4.  To  limit  the  number  of  concurrent 
cases  the  physician  can  supervise  to  five 
concurrent  cases. 


Payment  for  medical  supervision  is 
payment  for  the  physician  service.  In 
addition,  the  certified  registered  nurse 
anesthetist  (CRNA)  service  furnished 
under  medical  supervision  is  paid  at  50 
percent  of  the  amount  that  would  have 
been  paid  if  the  service  had  been 
performed  by  the  physician  alone. 

We  invite  comments  from  the  public, 
but  in  particular,  the  physicians  and 
practitioners  most  affected  by  this 
policy.  We  are  not  proposing  a  change 
at  this  time,  but  will  consider  the 
comments  we  receive  should  we 
develop  a  future  proposal. 

B.  Payment  for  Pulse  Oximetry  Services 

In  the  November  1999  final  rule  (64 
FR  59413),  we  indicated  that  we  would 
adopt  our  proposal  to  bundle  payment 
for  certain  diagnostic  codes,  including 
pulse  oximetry  CPT  codes  94760  and 
94761,  into  the  payment  for  other 
services.  We  believe  that  continuing  to 
pay  separately  for  these  codes 
duplicates  amounts  included  in  both 
facility  payments  and  practice  expense 
RVUs.  However,  we  did  not  address 
how  we  would  treat  situations  when 
these  services  are  performed  without 
any  other  billable  service  and,  thus,  are 
not  reflected  in  facility  payments  or 
other  practice  expense  RVUs.  We  will 
continue  to  pay  separately  for  these 
services  (CPT  codes  94760  and  94761) 
when  they  are  medically  necessary  and 
there  are  no  other  services  payable 
under  the  physician  fee  schedule  billed 
on  the  same  date  by  the  same  supplier. 

C.  Outpatient  Therapy  Supervision 

In  the  November  1998  final  rule  (63 
FR  58868),  we  stated  that  we  were 
maintaining  our  current  requirement 
that  therapy  assistants  of  therapists  in 
private  practice  (formerly  known  as 
therapists  in  independent  practice 
(PTIP))  must  be  personally  supervised 
by  the  therapist  and  be  employed 
directly  by  the  therapist;  employed  by 
the  partnership  or  group  to  which  the 
therapist  belongs;  or  employed  by  the 
same  practice.  Personal  supervision 
requires  that  the  therapist  be  in  the 
same  room  during  the  performance  of 
the  service.  Levels  of  supervision  are 
defined  at  §410.32  (Diagnostic  X-ray 
tests,  diagnostic  laboratory,  and  other 
diagnostic  tests:  Conditions.) 

The  November  1998  final  rule  did  not 
change  pre-existing  regulations  at 
§  410.60(c)(2)  (Supervision  of  physical 
therapy  services)  for  therapy  assistants 
in  a  private  practice  setting.  In  that  final 
rule,  we  codified  the  statutory 
requirements  for  coverage  of  oytpatient 
occupational  therapy  services  by 
establishing  §  410.59  (Outpatient 
occupational  therapy  services: 


Conditions).  Section  410.59  parallels  the 
requirements  in  §410.60  for  outpatient 
physical  therapy,  as  revised  in  the 
November  1998  final  rule.  We  also  made 
conforming  changes  in  §410.61  (Plan  of 
treatment  requirements  for  outpatient 
rehabilitation  services)  to  include 
occupational  therapy. 

The  personal  supervision 
requirements  for  therapy  assistants  and 
aides  in  a  private  practice  setting  are 
long-standing.  The  outpatient  physical 
therapy  benefit,  enacted  in  1972, 
applied  to  PTIP  (that  is,  individual 
therapists  in  independent  practice  in 
their  own  offices).  Services  performed 
by  employees  of  a  PTIP  were  covered  if 
furnished  under  the  direct  personal 
supervision  of  the  PTIP.  This 
requirement  was  necessary  to  assiu'e 
beneficiary  health  and  safety  and 
quality  of  care. 

In  1981,  in  response  to  the  conference 
committee  report  (H.R.  96-1479) 
accompanying  the  Omnibus 
Reconciliation  Act  of  1980  (Public  Law 
96-499),  we  revised  our  Medicare 
Carriers  Manual  instructions  (see 
secUon  2215F,  HCFA  Pub.  6).  These 
revised  instructions  stated  that  the 
services  of  employees  of  a  PTIP  who  are 
not  qualified  physical  therapists  must 
be  furnished  under  the  direct  personal 
supervision  of  a  supervising  therapist 
who  must  be  the  employer  or  on  the 
employer's  staff.  Therefore,  a  licensed 
physical  therapist  had  to  directly  and 
personally  supervise  the  services  of 
assistants  and  aides.  Thus,  even  before 
the  November  1998  final  rule,  the 
regulations  and  manuals  clearly  stated 
that  the  PTIP  must  directly  and 
personally  supervise  all  services  for 
which  he  or  she  bills. 

As  noted  above,  pre-existing 
supervision  requirements  for  therapy 
assistants  in  a  private  practice  setting 
were  not  affected  by  the  November  1998 
final  rule.  However,  we  received 
comments  from  the  therapy  industry 
and  other  interested  parties  who 
erroneously  believed  that  we  had  either 
misinterpreted  the  supervision 
requirement  or  had  established  a  new 
requirement  for  therapy  assistants  in  the 
private  practice  setting. 

These  comments  and  the  confusion 
possibly  resulted  from  the  one  revision 
in  supervision  requirements  made  in  the 
final  rule.  This  revision  related  not  to 
therapy  assistants,  but  to  qualified 
therapists  in  a  private  practice  setting. 
As  referenced  in  the  November  1998 
final  rule  (63  FR  58868),  the  Congress 
was  concerned  about  the  requirement 
for  therapists  in  independent  practice  to 
directly  supervise  all  services  performed 
by  their  employees,  even  if  those 
employees  were  fully-licensed 
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herapists.  The  therapist  in  independent 
practice  had  to  be  on  the  premises 
whenever  services  were  furnished  to 
Medicare  beneficiaries,  including 
services  himished  by  a  licensed 
"herapist.  Therefore,  a  therapist  in 
independent  practice  could  not  have 
more  than  one  office  open  at  the  same 
time  because  he  or  she  could  not  be  on 
both  premises  at  once.  Congressional 
statements  in  both  the  House  and  Senate 
conamittee  reports  associated  with  our 
fiscal  year  1997  appropriations  process 
addressed  this  issue.  The  House 
committee  report  urged  us  to  modify  the 
regulations  so  that  certified  therapists 
need  not  be  on  the  premises  to 
supervise  other  licensed  therapists.  We 

vere  also  urged  by  the  Senate  to  review 
this  concern  and  recommend  changes  in 
our  regulations  or  instructions.  To 
address  this  concern  expressed  in  both 
the  1997  House  and  Senate 
-Appropriations  Committee  reports,  we 
revised  the  regulations  at  §  410.59(c)(2) 
and  §  410.60(c)(2). 

Accordingly,  effective  January  1 , 
1999,  as  specified  in  the  November  1998 
final  rule,  the  revised  regulations  permit 
legally  authorized  (see  §410.59(c)(l)(i) 
and  §410.60(c)(l)(i))  therapists  who 
own  the  practice  to  be  off  the  premises 
when  other  legally  authorized  therapists 
are  present  to  furnish  supervision  for 
therapy  assistants.  These  regulations 
also  restated  which  practitioners  are 
qualified  as  therapists  under  section 
1861(p)  of  the  Act.  In  accordance  with 
ihe  November  1998  final  rule,  the  term 

independent"  was  removed  from  the 
liescription  of  a  therapist  in 
independent  practice.  In  its  place,  the 
term  "private"  was  added.  The  benefit 
is  now  described  in  terms  of  an 
individual  physical  therapist  or 
occupational  therapist  in  private 
practice. 

This  change  did  not  affect  the 
I  equired  degree  of  supervision  for 
physical  therapist  assistants.  Assistants 
still  must  be  personally  supervised  by 
'he  therapist  in  private  practice  and 
t  mployed  directly  by  the  therapist,  by 
the  partnership,  or  group  to  which  the 
therapist  belongs. 

D.  Outpatient  Therapy  Caps 

Section  221  of  the  BBRA  placed  a  2- 
\ear  moratorium  on  Medicare  Part  B 
outpatient  therapy  caps  (the  $1500  cap 
nn  outpatient  physical  therapy  services 
including  speech  language-pathology 
services  and  the  $1500  cap  on 
outpatient  occupational  therapy  services 
in  all  nonhospital  settings).  The  two 
SI 500  caps  were  implemented  in  1999 
as  required  by  the  BBA. 

The  BBRA  also  requires  us  to  submit 
to  the  Congress  a  report  by  January  1, 


2001  that  includes  recommendations 
on — (1)  the  establishment  of  a 
mechanism  for  assiuing  appropriate 
utilization  of  outpatient  therapy 
services;  (2)  the  establishment  of  an 
alternative  payment  policy  for  these 
services  based  on  classifications  of 
individuals  by  diagnostic  category, 
functional  status,  prior  use  of  services 
(in  both  inpatient  and  outpatient 
settings),  and  other  criteria,  in  place  of 
uniform  dollar  limitations;  and  (3)  how 
to  do  this  in  a  budget-neutral  manner. 

We  are  gathering  information  on 
alternatives  or  options  that  we  can  use 
to  achieve  these  objectives.  We  have 
received  the  following  informal 
recommendations  for  legislation: 

•  Institute  a  cap  per  diagnosis  rather 
than  per  year. 

•  Establish  payment  based  on  patient 
groupings  by  primary  diagnosis  and 
average  number  of  treatments,  with 
options  for  variants. 

•  Base  payment  on  an  episode  of 
occurrence  of  illness  or  injury,  with  a 
cap  amount  adjusted  to  address 
geographic  differences  in  the  cost  of 
furnishing  services. 

•  Develop  a  sustainable  growth  rate 
(SGR)  for  outpatient  therapy  services  to 
control  growth  in  the  volume  of 
services. 

The  outpatient  therapy  cap  was  also 
a  topic  of  discussion  at  the  PPAC 
meeting  in  December  1999.  As  a  result 
of  these  discussions,  the  PPAC 
recommended  continuation  of  the 
current  moratorium  with  focused 
medical  review,  indicating  that  such  a 
review  could  lead  to  the  desired  budget- 
neutral  outcome. 

We  would  like  comments  from  the 
public  on  additional  alternatives  that  we 
could  consider  in  developing  a  payment 
policy  for  outpatient  therapy  services. 
We  will  consider  this  information  as  we 
prepare  our  report  to  the  Congress  on 
outpatient  therapy  services. 

IV.  Five- Year  Refinement  of  Relative 
Value  Units 

Section  1848(c)(2)(B)(i)  of  the  Act 
requires  that  we  review  all  RVUs  for 
services  in  the  physician  fee  schedule 
no  less  often  than  every  5  years.  The 
first  5-year  review  was  undertaken  as 
part  of  the  final  rule  published 
December  1994  (59  PR  63140),  with  the 
resulting  changes  effective  for  services 
furnished  beginning  January  1, 1997.  In 
the  final  rule  published  November  1999 
(64  PR  59427),  we  included  a  discussion 
of  the  first  5-year  refinement  and 
outlined  our  plans  for  the  second  5-year 
refinement  of  work  RVUs.  We  also 
solicited  comments  on  potentially 
misvalued  work  RVUs  as  well  as  data 
sources  and  methodologies  to  assist  us 


in  identifying  misvalued  services.  We 
received  comments  from  approximately 
30  specialty  groups,  organizations,  and 
individuals.  While  some  of  the 
comments  were  on  the  proposed 
process,  comments  also  included 
requests  for  evaluating  over  900  codes. 

As  we  had  discussed  in  the  November 
1999  final  rule,  in  addition  to 
performing  internal  review  and  analysis, 
we  will  be  sharing  these  comments  with 
the  RUC,  which  currently  makes 
recommendations  to  us  on  the 
assignment  of  RVUs  to  new  and  revised 
CPT  codes.  The  RUC's  perspective  will 
be  helpful  because  of  its  experience  in 
recommending  RVUs  for  the  codes  that 
have  been  added  to  the  CPT,  or  revised 
by  the  CPT  panel,  since  we 
implemented  the  physician  fee  schedule 
in  1992.  We  emphasize,  however,  as  we 
reiterated  for  the  first  5-year  review,  we 
have  the  responsibility  for  analyzing  the 
comments  concerning  the  5 -year  review 
and  deciding  whether  to  revise  RVUs. 
We  are  not  delegating  this  responsibility 
to  the  RUC  or  any  other  organization. 

Current  initiatives  imderway  (see 
discussion  that  follows  on  physician 
time)  will  assist  us  in  our  identification 
of  misvalued  codes.  However,  we  will 
not  be  able  to  identify  those  codes  that 
we  believe  have  misvalued  work  RVUs 
before  late  in  the  year  2000  or  early  in 
the  year  2001.  We  propose  to' perform 
the  5-year  review  in  two  phases.  The 
first  phase  will  take  place  in  CY  2000 
with  consideration  of  public  comments. 
The  second  phase  will  occur  in  CY  2001 
when  we  use  the  contracted  research  to 
identify  misvalued  codes.  We  will  work 
with  the  RUC  and  the  medical 
community  to  minimize  work 
duplication.  For  example,  we  will  ask 
the  RUC  to  defer  action  in  CY  2000  on 
those  codes  that  were  identified  by 
public  comments  and  that  our  research 
later  indicates  might  be  misvalued. 
Furthermore,  to  focus  on  each  phase  of 
the  review  and  prevent  duplicative 
work,  we  propose  to  concentrate  on 
intraspecialty  issues  and  anomalies  in 
CY  2000  and  consider  cross  specialty 
misvaluations  and  issues  in  CY  2001. 
This  is  because  we  believe  that 
validation  of  time  across  a  wide  range 
of  services  will  allow  direct  comparison 
of  pre-,  intra-,  and  postservice  work 
RVUs  across  specialties  with  the 
potential  to  identify  a  large  number  of 
misvalued  codes.  Again,  we  will  work 
closely  with  the  medical  community  to 
analyze  and  interpret  the  data  as  well  as 
to  organize  the  review  in  an  efficient 
manner. 

Physician  Time  Data 

We  currently  have  initiatives 
underway  to  validate  the  physician  time 
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data  and  identify  potentially  misvalued 
codes  to  be  considered  during  the  5-year 
review.  A  discussion  of  these  activities 
follows. 

Under  a  contract  with  HCFA,  Health 
Economics  Research  (HER)  is  reviewing 
secondary  data  sources  to  validate  time 
estimates  for  physicians'  services. 
Physician  time  estimates  are  a  factor 
used  in  the  calculation  of  the  practice 
expense  RVUs  and  one  of  the  primary 
determinates  of  physician  work.  These 
secondary  data  sources  are  as  follows: 

•  The  National  Ambulatory  Medical 
Care  Survey  (NAMCS). 

•  D.J.  Sullivan  Associates  Hospital 
Data. 

•  MGMA  Practice  Cost  Survey  Data. 
The  NAMCS  is  a  survey  conducted  by 

the  Center  for  Disease  Control  that 
collects  self-reported  information  on 
over  20.000  office  visits  annually 
including  physician  face-to-face  time 
(called  the  duration  of  the  visit).  Various 
comparative  analyses,  both  at  the 
physician  specialty  level  and  for  all 
physicians,  can  be  made  between 
projected  E/M  codes  in  the  NAMCS  data 
and  with  the  actual  E/M  codes  reported 
in  the  Medicare  Part  B  National  Claims 
History.  (E/M  codes  are  not  captured  in 
the  NAMCS  data.  However,  a  method  is 
used  to  map  the  time  of  the  physician 
visit  to  an  appropriate  E/M  code.  This 
represents  the  "projected"  E/M  code.) 
The  analysis  was  performed  on  the  1997 
NAMCS. 

The  D.J.  Sullivan  database  groups 
approximately  495,000  inpatient  and 
outpatient  records  into  177  small 
clinically  similar  classes.  The  database 
captures  information  from  the  hospital 
record  such  as  the  procedure,  time  the 
patient  enters  the  operating  room,  time 
of  incision,  time  of  wound  closure,  and 
time  the  patient  exits  the  operating 
room.  Data  are  presented  for  all 
hospitals  and  for  all  hospitals  by 
categories:  community  hospitcils, 
teaching  hospitals,  and  university-based 
hospitals. 

HER  is  analyzing  a  sample  of  the  D.J. 
Sullivan  database  to  determine  whether 
it  can  be  used  for  validating  skin-to-skin 
time  for  selected  surgical  procedures. 
The  selected  procedures  are  high 
volume  procedures  or  procedures  on  the 
RUC  multispecialty  list. 

The  MGMA  Physician  Profiling 
Database  contains  information  at  the 
physician  practice  level  on  the  number 
of  services  by  CPT  code,  physician 
specialty,  and  clinical  work  week.  The 
database  contains  information  on  almost 
4,000  physicians,  primarily  ft-om 
Florida,  Minnesota,  New  York,  and 
Washington.  Analysis  will  focus  on 
comparing  expected  clinical  times  based 
on  current  time  estimates  attributable  to 


CPT  codes  to  total  practice  hours 
worked. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequendy,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and  we  will  respond  to 
the  major  comments  in  the  final  rule. 

Vn.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  of  199.3  (EO)  12866,  the  Unfunded 
Mandates  Reform  Act  of  1995  (EO) 
12875  (UMRA)  (Public  Uw  104-4),  the 
Regulatory  Flexibility  Act  of  1980  (RFA) 
(Public  Law  96-354)  and  the  Federalism 
Executive  Order  of  1999  (EO)  13132. 

EO  12866  directs  agencies  to  assess 
costs  and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually).  While 
the  changes  in  the  Medicare  physician 
fee  schedule  are  for  the  most  part, 
budget  neutral,  they  do  involve 
redistribution  of  Medicare  spending 
among  procedures  and  physician 
specialties  and  geographic  areas. 
However,  the  redistributive  effect  of  this 
rule  an  any  particular  specialty  or 
geographic  area  is,  in  our  estimate, 
unlikely  to  exceed  $100  million.  The 
effect  of  the  practice  expense  changes 
are  estimated  to  increase  payments  to 
one  specialty  by  about  $90  million  and 
decrease  payments  to  another  specialty 
by  approximately  $45  million.  All  other 
physician  specialties  will  be  affected  by 
less  than  these  amounts.  The  GPCI 
changes  are  expected  to  increase 
payments  by  less  than  $10  million  in 
one  locality  and  decrease  payments  by 
about  $20  million  in  another  locality. 
The  effect  on  all  other  payment 
localities  are  likely  to  be  less  than  these 


amounts.  Since  we  estimate  that  these 
changes  are  unlikely  to  redistribute 
more  than  $100  million  in  Medicare 
allowed  charges,  we  are  not  considering 
this  proposed  rule  to  be  a  major  rule. 
However,  we  will  reconsider  this 
decision  for  the  final  rule  if  our 
estimates  based  on  new  data  exceed 
$100  million. 

The  UMRA  also  requires  (in  section 
202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more. 
We  have  determined  that  this  proposed 
rule  will  have  no  consequential  effect 
on  State,  local,  or  tribal  governments. 
We  believe  the  private  sector  cost  of  this 
rule  falls  below  the  above  stated 
threshold  as  well. 

The  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  small  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  justification 
of  why  action  is  being  taken,  the  kinds 
and  number  of  small  entities  the  rule 
affects,  and  an  explanation  of  any 
meaningful  options  that  achieve  the 
objectives  and  lessen  significant  adverse 
economic  impact  on  the  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu-al 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  nu-al  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

For  purposes  of  the  RFA,  all 
physicians  are  considered  to  be  small 
entities.  There  are  about  700,000 
physicians  and  other  practitioners  who 
receive  Medicare  payment  under  the 
physician  fee  schedule.  We  have 
prepared  the  following  analysis,  which, 
together  with  the  rest  of  this  preamble, 
meets  all  four  assessment  requirements. 
It  explains  the  rationale  for  and  purpose 
of  the  rule,  details  the  costs  and  benefits 
of  the  rule,  analyzes  alternatives,  and 
presents  the  measures  we  considered  to 
minimize  the  burden  on  small  entities. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

Revisions  in  resource-based  practice 
expense  RVUs  for  physicians'  services 
are  calculated  to  be  budget  neutral,  that 
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is,  the  total  practice  expense  RVUs  for 
r  alendar  year  2001  are  calculated  to  be 
the  same  as  the  total  practice  expense 
KVUs  that  we  estimate  would  have 
(  (xurred  without  the  changes  proposed 
in  this  regulation.  This  also  means  that 
i  ncreases  in  practice  expense  RVUs  for 


some  services  will  necessarily  be  offset 
by  corresponding  decreases  in  values  for 
other  services. 

Table  1  shows  the  impact  on  total 
allowed  charges  by  specialty  of  this 
proposed  rule's  practice  expense 
changes.  There  are  six  changes  that  we 


made  that  have  on  effect  on  payment  for 
practice  expenses.  We  show  the  impact 
of  each  individual  provision  and  the 
combined  impact  on  the  practice 
expense  RVUs. 
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The  column  labeled  "Clinical  Staff" 
refers  to  the  proposal  discussed  earlier 
with  respect  to  clinical  staff  times  and 
0-day  global  surgical  services.  As  we 
indicated,  clinical  staff  times  for  pre- 
and  postsurgical  services  provided  in 
the  office  were  reinstated  to  the 
estimates  of  practice  expense  inputs  for 
individual  procedures.  This  change  has 
nearly  a  2.0  percent  increase  in 
payments  for  gastroenterology  and  small 
positive  or  negative  impacts  for  all  other 
specialties.  The  negative  impacts  on 
some  specialties  offset  the  positive 
impact  for  other  specialties. 

The  column  labeled  "Overhead 
Equipment"  refers  to  the  provision 
described  earlier  to  remove  the 
distinction  between  procedure  specific 
and  overhead  equipment.  As  we 
indicated,  this  change  is  largely 
designed  to  simplify  the  refinement 
process  and  remove  a  distinction  that 
was  more  relevant  under  the  "bottom- 
up"  rather  than  the  "top-down" 
methodology  for  determining  the 
practice  expense  RVUs.  This  proposal 
has  some  small  impacts  on  a  few 
specialties. 

The  column  labeled  "Standby 
Equipment"  refers  to  our  proposal  to 
remove  certain  types  of  equipment  from 
equipment  inputs  that  are  used  to  value 
individual  procedure  codes.  These  types 
of  equipment  are  not  typically  used 
with  any  individual  service,  but  are  on 
"standby"  or  used  for  multiple  services 
at  the  same  time.  This  proposal  also  has 
some  small  impact  on  payments  to  a  few 
specialties. 

The  column  labeled  "Midlevel 
Practitioners"  refers  to  the  provision  we 
described  earlier  to  remove  utilization 
data  associated  with  the  provision  of 
services  by  midlevel  practitioners  that 
are  paid  a  percentage  of  the  physician 


fee  schedule  amount.  This  change  to  the 
model  would  mean  that  we  would  no 
longer  create  separate  practice  expense 
pools  for  midlevel  practitioners.  It 
would  also  mean  that  specialty-specific 
practice  expense  RVUs  for  midlevel 
practitioners  determined  after  the 
scaling  factor  adjustments  are  made 
would  no  longer  be  used  in  the  weight 
averaging  step. 

The  greater  the  extent  that  allowed 
services  for  midlevel  practitioners 
represent  a  higher  proportion  of  the 
total  number  of  allowed  services  for  a 
given  code,  the  more  likely  this  change 
will  have  an  impact  on  the  practice 
expense  RVU  for  the  service.  In  some 
cases,  this  change  would  mean  that  we 
are  no  longer  weight  averaging 
specialty-specific  practice  expense 
RVUs  that  are  higher  in  value  than  the 
RVUs  determined  for  the  remaining 
physician  specialties.  This  would  cause 
the  practice  expense  value  for  the 
service  to  decline  in  value  from  what 
would  result  from  including  higher 
specialty-specific  practice  expense 
RVUs  for  the  midlevel  practitioner.  In 
general,  the  impact  of  this  provision 
would  be  small  for  most  specialties.  The 
impact  on  specialty  level  payments  are 
more  likely  for  specialties  that 
frequently  perform  services  in 
conjunction  with  midlevel  practitioners. 

The  column  labeled  "New  SMS  Data" 
refers  to  our  proposal  to  recalculate  the 
practice  expense  per  hour  data  based  on 
data  from  the  1995  through  1998  SMS. 
(We  refer  to  the  SMS  based  on  its 
publication  year.  The  practice  expense 
data  is  actually  from  surveys  performed 
the  year  prior  to  publication.  For 
example,  the  1998  SMS  includes  1997 
cost  data.)  As  indicated  in  the  table,  this 
change  would  have  an  impact  on 


specialty  level  payments.  These  changes 
in  payment  would  be  in  the  same 
direction  as  relative  changes  in  the 
practice  expense  per  hour.  That  is,  an 
increase  in  practice  expense  per  hour 
for  a  specialty  relative  to  other 
specialties  would  result  in  increased 
payments  for  that  specialty.  For  cardiac 
and  thoracic  surgery,  there  is  an 
additional  factor  influencing  the  impact. 
As  we  indicated  in  the  November  1999 
final  rule  (64  FR  59391),  we  weight 
averaged  1998  SMS  data  from  an 
oversample  for  cardiac  and  thoracic 
surgery  with  data  from  the  1996  and 
1997  SMS.  At  that  time,  we  did  not  use 
data  from  the  1995  SMS  in  determining 
the  practice  expense  per  hour.  Since  we 
are  using  1995  through  1998  SMS  data 
for  all  other  physician  specialties,  we 
recalculated  the  practice  expense  per 
hour  for  cardiac  and  thoracic  surgery 
using  data  from  the  1995  through  1998 
SMS.  In  addition,  we  are  continuing  to 
use  1998  SMS  data  from  the  oversample 
in  this  calculation. 

The  total  impact  column  shows  the 
product  of  each  individual  provision  for 
the  years  2001  and  2002  relative  to 
continuing  with  our  current  policy.  The 
figures  may  not  add  due  to  rounding. 
Table  2  shows  the  total  impact  over  the 
2001  and  2002  period  of  these  changes 
and  the  2001  impact.  The  difference 
between  the  two  columns  reflects  the 
effect  of  the  transition  to  fully 
implemented  practice  expense  RVUs. 
That  is,  the  impact  in  the  2001  column 
will  reflect  75  percent  of  the  impact  on 
the  fully  implemented  RVUs.  These 
impacts  are  in  addition  to  the  impacts 
announced  in  previous  rules  related  to 
the  adoption  of  resource-based  practice 
relative  value  imits. 
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Table    2    --    Impact 

of    Practice    Expense    Changes    Transition   and 
2001-2002    Impact 

1 

1 
1 

Specialty 

Allowed 
Charges 

Year   2001 
Impact 

2001-2002    Impact 

ANESTKESICLOGY 

1.5 

-1% 

-1% 

CARDIAC    SUR3ERV 

_0.3 

-2 

-3 

CARDIOLOGY 

1                        ^-^ 

-0 

-0 

CLINICS 

i                                                         -        li 

0 

0 

DER>'ATOLOGY 

-    s                              -0 

-0 

EMERGENCY    MEDICINE 

j                              0.8                                   0 

0 

FAMILY    PRACTICE 

-0 

-0 

GASTROENTEROLOGY 

i                             ^-^ 

2 

2 

GENERAL    PRACTICE 

1                            1.0 

0 

0 

GENERAL    SURGERY 

1.9 

-0 

-1 

HEMATOL'OGY    ONCOLOGY 

0.6 

-0 

-1 

i 

INTERNAL    MEDICINE 

6.7 

-0 

-0 

NEPHROLOGY 

0.9 

1 

2 

1 

NEUROLOGY 

^ 

0,8 

-0 

-0 

t 

NEURCSLTRGERY 

0.3 

-1 

-1 

OBSTETRICS    GYNEOCLOGY 

^           ■ 

-i 

0.4 

-1 

-1 

OPHTHALMOLOGY 

3.8 

-1 

-1 

ORTHOPEDIC    SL-RGERY 

2.2 

-0 

-0 

OTHER    PHYSICIAN 

1.3 

0 

1 

OTOLARYNGOLOGY 

0.6 

-1 

-1 

PATHOLC>GY 

0.6 

-0 

-1 

PLASTIC    SURGERY 

0.2 

0 

0 

PSYCHIATRY 

1  .1 

-0 

-1 

1 

PULMONARY 

1 

1.0 

-0 

-0 

1 

RADIATION    ONCOLOGY 

0    f? 

1                         1 

1 

RADIOLOGY 

.     -                                   2 

3 

RHEUMATOLOGY 

0.3 

-1 

-1 

! 

THORACIC    SURGERY 

i                            0.5 

-2 

-2 

UROLOGY 

1.3 

-0 

-0 

VAS  CULAR    S  URG  E  P  Y 

n   7 

-1 

-1 

OTHERS 

OKIROPRACTOR 

1 

1 

1 

NONPHYSICIAN    FRACT 

it::ner 

0.9 

3 

4 

OPTOMETRIST 

1                     °-^ 

-1 

-2 

i 

PODIATRY 

1.1 

0 

0 

SUPPLIERS 

!                            0.5 

-1 

-1 

1 
1 

Table 
Daymen 
jrocedu 
:hanges 

3  shows  the  impact  on 
ts  for  selected  high  volume 
ires  of  all  of  the  practice  expense 

previously  discussed.  This 

table  isolates  the  impact  of  the  practice       because  the  payment  calculation 
expense  changes  only  on  payments.  It         include  the  effect  of  the  transitio 
does  not  show  what  actuaJ  payments  for     impact  of  the  physician  fee  sche( 
these  procedures  will  be  in  2001                 update  which  is  unknown  at  this 

s  do  not 
n  or  the 
iule 
time. 
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Table  3 


Total  Payment  for  Selected  Procedures 


Old 

New 

Percent 

Old 

New 

Percent 

Non-facilitv 

Non -facility 

Change 

Facility 

Facility 

^^ang^ 

r"2i 

Debride  lai:  6  jf  -^-Ofe 

39  542796 

39  908933 

0009 

28  924823 

28  924823 

0 

17000 

Destroy  oemgn.  pr er-iai  lesion 

50  046468 

58  948057 

-1  8293 

32  586193 

32586193 

0 

27130 

"^otal  hip  repiacenen! 

NA 

NA 

NA 

1448.0718 

1435  9893 

-0  834 

27236 

Treat  thigh  fracture 

NA 

NA 

NA 

1082  6671 

1079  3719 

-0  304 

27244 

Treat  thigh  'racture 

NA 

NA 

NA 

1098  411 

1097  3126 

-01 

27447 

Total  knee  repiacement 

NA 

NA 

NA 

1518  3701 

1505  5553 

-0  844 

33533 

CABG,  arterial  single 

NA 

NA 

NA 

1853  7516 

1803  957 

-2  686 

35301 

Rechanneling  of  artery 

NA 

NA 

NA 

1126  2374 

1112  3242 

-1  235 

43239 

Upper  Gl  endoscopy  biopsy 

250  071571 

288  149819 

15  2269 

142  06116 

152  31299 

7  2165 

45385 

Lesion  removal  colonoscopy 

465  726264 

482  934703 

3.69497 

278  63026 

291  44505 

4  5992 

56821 

After  cataract  laser  surgery 

203  938309 

208  69809 

233393 

177  94258 

185  63146 

4321 

66984 

Remove  cataract  insert  lens 

NA 

NA 

NA 

665  27093 

665  27093 

0 

672^0 

Treatment  of  retinal  iesior 

603  027639 

602  661502 

-0  061 

551  03619 

550  67005 

-0  07 

71010 

26 

Chest  x-ray 

8  787288 

9  153425 

4  16667 

8  787288 

9 1 53425 

4  1667 

71020 

Chest  x-ray 

34  416878 

35  149152 

2  12766 

NA 

NA 

NA 

71020 

26 

Chest  x-ray 

10  617973 

1 1  350247 

6  89655 

10  617973 

11  350247 

6  8966 

77430 

WeeKly  radiation  therapy 

1 89  292829 

190  757377 

0  77369 

189  29283 

190  75738 

0  7737 

78465 

Heart  image  (3d;  multiple 

528  335691 

533  461609 

0  9702 

NA 

NA 

NA 

88305 

Tissue  exam  by  pathologist 

82  014688 

87  140606 

625 

NA 

NA 

NA 

88305 

26 

Tissue  exam  by  pathologist 

41  007344 

40  641207 

-0  8929 

41  007344 

40  641207 

-0  893 

90801 

Psy  dx  inten/iew 

146  088663 

144  990252 

-0  7519 

1 38  76592 

138  39979 

-0  264 

90806 

Psytx,  off  45-50  mm 

98  124716 

97  392442 

-0  7463 

94  097209 

93  731072 

-0  389 

90807 

Psytx  oft  45-50  mm  we&m 

103  982908 

103  250634 

-0  7042 

99  589264 

99  223127 

-0  368 

90862 

Medication  management 

51  625317 

50  893043 

■1  4184 

47  231673 

46  865536 

-0  775 

90921 

ESRD  related  services  montr 

259  95727 

260  689544 

0  28169 

259  95727 

260  68954 

0  2817 

90935 

Hemodialysis  one  evaioatior 

NA 

NA 

NA 

62  24329 

74  32581 1 

19  412 

92004 

Eye  exam  new  patier; 

1  23  022032 

116  797703 

•5  0595 

87  140606 

86  774469 

-0  42 

92012 

Eye  exam  estabiisneo  pat 

63  707838 

54  440112 

1  14943 

366137 

36  247563 

-1 

92014 

Eye  exam  &  treatmeri 

90  435839 

91  53425 

1  21457 

58  948057 

58  58192 

-0  621 

92980 

insert  intracoronar/  stent 

NA 

NA 

NA 

809  52891 

809  89504 

0045 

92982 

Coronary  artery  dilation 

NA 

NA 

NA 

608  15356 

608  88583 

0  1204 

93000 

Electrocardiogram  ;ompiete 

26  361864 

26  361864 

0 

NA 

NA 

NA 

9301 0 

Electrocardiogram  -epor* 

8  737288 

9 1 53425 

4 15667 

8  787288 

9  153425 

4  1667 

93015 

Cardiovascular  stress  test 

•'05  0813^9 

'  '35  447456 

0  34843 

NA 

NA 

NA 

9330- 

Echo  exam,  of  heart 

'99  9^0802 

200  643076 

0  3663 

NA 

NA 

NA 

9330"? 

26 

Echo  exam  of  heart 

50  150769 

50  1 60769 

0 

50  160769 

50  160769 

0 

93510 

26 

Left  heart  =athetercation 

232  1 30858 

232  1  30858 

0 

232  1 3086 

232  13086 

0 

98&41 

Chiropractic  manipulation 

34  783015 

35  515289 

2  10526 

30  389371 

30  755508 

1  2048 

99202 

Office/ Outpatient  visit   levn 

-2  495126 

69  932167 

■3  5354 

45  400988 

45  400988 

0 

99203 

Office/ outpatient  visit  "ew 

'0'  786086 

98  490853 

-3  2374 

68  833756 

68  833756 

0 

99204 

Office/ outpatient  visit  new 

•  44  257978 

1 39  1 3206 

-3  5533 

101  78609 

102  15222 

0  3597 

99206 

Office/outpatient  visit  new 

1  -7  942582 

170  619842 

-4  1152 

1 34  37228 

134  73842 

0  2725 

99211 

Office/outpatient  visit  est 

25  62959 

26  728001 

4  28571 

9  153425 

9  153425 

0 

99212 

Office/outpatient  visrt  est 

38  810522 

39  1 76659 

09434 

23  066631 

23  066631 

0 

992' 3 

Office/outpatient  visit  est 

'•  62531- 

5^  991454 

0  70922 

33  684604 

34  050741 

1  087 

992' 4 

Office/outpatient  visit  est 

80  55014 

76  88877 

-4  5455 

55  652824 

56  018961 

0  6579 

992-5 

Office/outpatient  visn.  est 

114  967018 

1 1 2  037922 

-2  54-8 

89  703565 

89  703565 

0 

5922  ■ 

.—^— 

nitia.  hospital  sare 

NA 

NA 

NA 

65  1-2386 

65  538523 
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Old 

Mew                    Percent     loid                 New 

O^rrfnf 

Code 

Mod 

Description 

Non-tacilitv 

Non-facilitv       Chanoe      Facilitv 

Ctianut 

99222 

Initial  hospital  care 

NA 

NA 

',  "      '  ~,r    ~  ■   ^ 

•  08.37655 

p==SaMsi 
0  339 

99223 

Initial  hospital  care 

\A 

NA 

■.-  ^  ■  4r  ic:^ 

■  49  -5003 

02451 

99231 

Subsequent  hospital  care 

\A 

NA 

,  -    31  3-dc "  ~:s ' 

--.  >%6'93 

0 

99232 

Subsequent  hospitai  care 

NA 

*s  A 

.             '.-    1:3 -563:.    :^---.6>:. 

0 

99233 

Subsequent  hospitai  care 

NA 

NA 

1                      1 

'.i       -.         a--^t^       :-t     --.^A^ff. 

0  4831 

99236 

Observ/hosp  same  date 

NA 

NA 

N^':-  ?£i4f   L-.    :s. 

0  1724 

99238 

Hospitai  discharge  aay 

NA 

\i* 

C 

99239 

1 

Hospital  discharge  aay 

NA 

N  A 

'.-  ;£"■  •4.:.60t 

e"  ->"4: 

-  -232 

99241 

Office  consultation 

61  877153 

58  58192 

^t  3254  ;  3.'  684604 

54D5C-4- 

•  387 

99242 

Office  consultation 

101  419949 

96  660168 

-4  693-  !€"■  :«:3c^- 

6-  36920c 

0.5464 

99243 

Office  consultation 

^28  14795 

'2-  19134- 

5  4286 {89  33"4;5 

89  -33565 

04098 

99244 

Office  consultation 

•-5^4576 

■  69  1 55294 

-3  ^5    •3-  443-S 

■32  --546 

0  5571 

99246 

Office  consultation 

22-  879022 

2'6  38696^ 

•2  4-52,-?  3-9€2 

•-6  4-833 

06263 

99251 

Initial  inpatient  consult 

NA 

NA 

'■.A  ;  36  3-&83~ 

5e9-&63- 

0 

99252 

Initial  inpatient  consult 

NA 

NA 

NA 

-1  sge--? 

-■  396-- 5 

; 

99253 

initial  inpatient  consult 

NA 

NA 

NA 

97  226305 

97  026305 

0 

99254 

Initial  inpatient  consult 

NA 

NA 

NA 

■  38  03365 

1 38  39979 

0  2653 

99255 

Initial  inpatient  consult 

NA 

NA 

NA 

*  88  92669 

189  6569' 

0  3876 

99261 

Follow-up  inpatient  consult 

NA 

NA 

NA 

23.432768 

23.432768 

0 

99262 

Follow-up  inpatient  consult 

NA 

NA 

NA 

45  400988 

45  400988 

0 

99263 

Follow-up  inpatient  consult 

NA 

NA 

NA 

66270797 

66  270797 

0 

99282 

Emergency  dept  visit 

NA 

NA 

NA 

26  36-864 

2-6  36-66- 

99283 

Emergency  dept  visit 

NA 

NA 

Ni 

56  215783 

0 

99284 

Emergency  dept  visit 

NA 

NA 

NA 

&c  sc-g-e 

9-  168113 

0  4032 

99285 

Emergency  dept  visit 

NA 

*^  A 

N  " 

•^962-5 

■4-  32688 

0  2597 

99291 

Critical  care  first  hour 

185  631459 

-  85  99^596 

:  '9^24 

.  - —  -,.  -,T, 

•"  94256 

0  4132 

99292 

Critical  care,  addl  30  mm 

94  829483 

54  829483 

: 

8-  £-286 

86  239C-- 

04167 

99301 

Nursing  facility  care 

NA 

NA 

Ni 

5S  68033 • 

59  68C33- 

0 

99302 

Nursing  facility  care 

NA 

NA 

r,A 

-9  6- -666 

63     ^4.3^"  ' 

.  --37 

99303 

Nursing  facility  care 

NA 

NA 

N- 

99  58926-i 

95  955.4.:  ■ 

;  3676 

99311 

Nursing  fac  care  subsea 

NA 

NA 

3-„   J ..  3  .  '  — 

; 

99312 

Nursing  fac  care  suDsea 

NA 

NA 

■,A  [:.'■-  ^Zb'i?- 

4-  4    -"4^^ 

99313 

Nursing  fac  care  subseq 

NA 

NA 

"■■■  '-■f-  \W 

3  5208 

99348 

Home  visit  est  patient 

-2  • 28989 

71  762852 

-05C-    66  -:-9-    !«.--9- 

0 

99350 

Home  visit  est  patient 

■  62  564626 

■ez  -gses* 

0  2392 

BILLING  CODE  4120-01-C 

B.  Geographic  Practice  Cost  Index 
Changes 

Section  1848(e)(1)(A)  of  the  Act 
requires  that  payments  under  the 
Medicare  physician  fee  schedule  vary 
among  payment  areas  only  to  the  extent 
that  area  costs  vary  as  reflected  by  the 
area  GPCIs.  The  GPCls  measure  area 
(  ost  differences  in  the  three  components 
of  the  physician  fee  schedule:  physician 
work,  practice  expenses  (employee 
wages,  rent,  medical  supplies,  and 
equipment),  and  malpractice  insurance. 
Section  1848(e)(1)(C)  of  the  Act  requires 
that  the  GPCIs  be  reviewed  and,  if 
necessary,  revised  at  least  every  3  years. 
The  first  GPCI  revision  was 
implemented  in  1995.  The  second 
revision  was  implemented  in  1998,  and 
the  next  revision  will  be  implemented 
in  2001.  Section  1848(e)(1)(C)  of  the  Act 


also  requires  that  the  GPCI  revisions  be 
phased  in  equally  over  a  2-year  period 
if  more  than  one  year  has  elapsed  since 
the  last  adjustment. 

An  estimate  of  the  overall  effects  of 
proposed  GPCI  changes  on  fee  schedule 
area  payments  can  be  demonstrated  by 
a  compcirison  of  area  geographic 
adjustment  factors  (GAFs).  The  GAFs 
are  a  weighted  composite  of  each  area's 
work,  practice  expense,  and  malpractice 
expense  GPCIs  using  the  national  GPCI 
cost  share  weights.  While  not  actually 
used  in  computing  the  fee  schedule 
payment  for  a  specific  service,  the  GAFs 
are  useful  in  comparing  overall  area 
costs  and  payments.  The  actual  effect  on 
payment  for  any  actual  service  will 
deviate  from  the  GAF  to  the  extent  that 
the  service's  proportions  of  work, 
practice  expense,  and  malpractice 
expense  RVUs  differ  from  those  of  the 
GAF.  Addendum  H  shows  the  estimated 


effects  of  the  proposed  GPCIs  on  area 
GAFs  in  descending  order. 

Only  14  of  the  89  fee  schedule  areas 
would  change  by  at  least  2  percent. 
Only  16  areas  would  change  by  from  1 
to  1.9  percent.  The  remaining  59  areas 
are  estimated  to  experience  payment 
changes  of  less  than  1  percent  under  the 
proposed  changes  These  are  very  minor 
changes  that  would  be  expected  in  that 
we  are  revising  only  the  rent  indices, 
comprising  11.6  percent  of  the  total 
GPCI,  and  the  malpractice  expense 
indices,  comprising  3.2  percent  of  the 
GPCI.  Thus,  only  about  15  percent  of  the 
GPCI  would  be  subject  to  change.  The 
effects  in  the  transition  year  2001, 
would  only  be  one-half  of  these 
amounts  as  the  proposed  revised  GPCIs 
would  be  phased  in  over  a  2-year  period 
as  required  by  law. 


44208 


Federal  Register / Vol.  65,  No.  137 /Monday,  July  17,  2000 / Proposed  Rules 


C.  Resource-Based  Malpractice  Relative 
Value  Units 

As  indicated  earlier,  we  are  currently 
examining  the  more  recent  malpractice 
data.  The  malpractice  RVUs  in  the  fall 
final  rule  will  reflect  the  newer  data  and 
the  refinements  made  as  a  result  of 
comments  made  on  last  year's  rules. 

While  we  anticipate  there  would  be 
little  impact,  this  would  be  fully 
discussed  in  the  final  rule. 

D.  Critical  Care  Relative  Value  Units 

As  we  explained  earlier  in  the 
preamble  in  the  November  1 999  final 
rule,  we  established  interim  work  RVUs 
for  2000  for  CPT  codes  99291  and  99292 
(critical  care  services).  These  RVUs  were 
decreased  due  to  concerns  about 
changes  in  the  CPT  definition  for  these 
services.  In  this  proposed  rule,  based  on 
changes  the  Panel  is  making  to  the 
definition  for  critical  care  for  CY  2001, 
we  are  proposing  to  increase  the  work 
RVUs  for  critical  care  services  and  value 
the  physician  work  at  4.0  RVUs  for  CPT 
code  99291  and  2.0  RVUs  for  CPT  code 
99292.  Any  impact  of  this  proposal 
would  be  incorporated  in  the  physician 
fee  budget  neutrality  calculation. 

E.  Care  Plan  Oversight 

We  are  proposing  to  establish  two 
new  HCPCS  codes  for  care  plan 
oversight  that  are  consistent  with  our 
coverage  criteria.  We  would  also 
establish  two  new  HCPCS  codes  to 
describe  the  services  involved  in 
physician  certification  or  recertification 
and  development  of  a  plan  of  care  for 
a  patient  for  whom  the  physician  has 
prescribed  Medicare-covered  home 
health  services. 

We  are  assuming  there  would  be  no 
additional  cost  or  savings  as  a  result  of 
the  two  new  HCPCS  codes  for  care  plan 
oversight.  We  are  merely  instituting 
these  codes  for  consistency  with  our 
coverage  criteria,  and  they  would  be 
used  in  place  of  the  CPT  codes  when 
these  services  are  provided. 

For  the  new  HCPCS  codes  for 
physician  certification  or  recertification 
and  development  of  a  plan  of  care,  the 
payment  for  these  services  is  currently 
included  in  the  payment  for  a  variety  of 
services  such  as  E/M  that  are  provided 
independently  to  patients  as  part  of  a 
global  surgical  service.  Under  this 
proposal,  we  would  instead  pay 
separately.  Since  we  are  proposing  to 
pay  separately  for  a  service  that  is 
cmrently  included  in  our  payment  for 
other  services,  this  proposal  would 
increase  Medicare  expenditures  for 
physicians'  services  without  an 
adjustment  to  the  physician  fee 
schedule  CF.  For  this  reason,  we  are 


proposing  to  adjust  the  physician  fee 
schedule  CF  to  ensiue  that  Medicare 
payments  for  physicians'  services  do  not 
increase  as  a  result  of  this  proposal. 

F.  Observation  Care  Codes 

Our  proposal  is  budget-neutral.  We 
believe  physicians  have  not  been  billing 
for  the  discharge  component  of  a 
hospital  or  observation  stay  of  less  than 
24  hours  so  those  physicians  would  be 
seeing  ein  increase  in  payment. 
However,  physicians  who  have  been 
billing  99234  to  99236  and  physicians 
who  have  been  bilUng  99238  or  99217 
for  stays  less  than  24  hoiu-s  in  length 
(for  example,  where  the  patient  was  in 
the  hospital  at  the  time  of  the  midnight 
census)  would  see  a  small  reduction  in 
payment.  This  poUcy  clarification  will 
give  clear  guidance  to  physicians  and 
Medicare  contractors  in  reviewing 
medical  records  and  would  assure 
consistent  payment  across  contractors. 

G.  Ocular  Photodynamic  Therapy  and 
Other  Ophthalmological  Treatments 

As  previously  stated,  we  would 
establish  national  HCPCS  codes  and 
payment  amounts  for  ocular 
photodynamic  therapy.  If  we  did  not 
establish  national  codes  and  pricing  for 
this  procediu-e,  carriers  that  determined 
that  this  procedure  is  covered  would 
use  imlisted  codes  and  determine 
pricing  locally.  There  will  be  no  budget 
effects  associated  with  establishing 
national  codes  and  payment  amoimts 
for  this  service  since  national  pricing 
would  substitute  for  use  of  imlisted 
codes  and  carrier  pricing. 

H.  Electrical  Bioimpedance 

As  stated  earlier,  we  are  establishing 
a  national  payment  amount  for  electrical 
bioimpedance.  This  change  will  have 
little  impact  on  the  Medicare  program 
costs.  It  estabUshes  national  pricing 
amoimts  for  a  service  currently  priced 
by  carriers. 

/.  Global  Period  for  Insertion,  Removal, 
and  Replacement  of  Pacemakers  and 
Cardioverter  Defibrillators 

We  are  proposing  to  change  the  global 
period  for  certain  CPT  codes  involving 
the  insertion,  removal,  and  replacement 
of  pacemakers  and  cardioverter 
defibrillators  from  90  days  to  0  days.  We 
would  also  implement  interim  RVUs  to 
account  for  the  change  in  the  global 
period  from  90  to  0  days.  Since  we  are 
making  RVU  adjustments  to 
acconunodate  the  change  in  global 
period,  we  do  not  anticipate  any  costs 
or  savings.  There  is  no  redistributive 
impact  of  this  proposal  since  it  only 
affects  physicians  that  insert,  remove  or 


replace  pacemakers  or  cardioverter 
defibrillators. 

/.  Antigen  Supply 

Our  proposal  to  change  from  a  12- 
week  to  a  12-month  supply  of  antigen 
could  benefit  beneficiaries  since  they 
could  obtain  a  year's  supply  of 
medication  in  a  single  visit.  We 
anticipate  that  this  proposed  change 
would  have  no  impact  on  program  costs. 
There  is  no  redistributive  impact  of  this 
proposal  since  it  only  aggregates  four 
prescriptions  into  one  and  the  cost  to 
the  beneficiary  remains  the  same. 

Other  issues  mentioned  in  the 
preamble  are  merely  discussions  or 
clarifications  and,  therefore,  have  no 
budgetary  impact. 

Budget-Neutrality 

Each  year  since  the  fee  schedule  has 
been  implemented,  our  actuaries  have 
determined  any  adjustments  needed  to 
meet  the  budget-neutrality  requirement 
of  the  statute.  A  component  of  the 
actuarial  determination  of  budget- 
neutrality  involves  estimating  the 
impact  of  changes  in  the  volume-and- 
intensity  of  physicians'  services 
provided  to  Medicare  beneficiaries  as  a 
result  of  the  proposed  changes. 
Consistent  with  the  provision  in  the 
November  1998  final  rule,  the  actuaries 
would  use  a  model  that  assumes  a  30 
percent  volume-and-intensity  response 
to  price  reductions. 

Impact  on  Beneficiaries 

Although  changes  in  physicians' 
payments  when  the  physician  fee 
schedule  was  implemented  in  1992 
were  large,  we  detected  no  problems 
with  beneficiary  access  to  care. 
Furthermore,  since  beginning  our 
transition  to  a  resource-based  practice 
expense  system  in  1999,  we  have  not 
found  that  there  are  problems  with 
beneficiary  access  to  care. 

Vm.  Federalism 

We  have  reviewed  this  proposed  rule 
under  the  threshold  criteria  of  EO 
13132,  Federalism,  and  we  have 
determined  that  the  proposed  rule  does 
not  significantly  affect  the  rights,  roles, 
and  responsibilities  of  States. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities,  Health  professions, 
Kidney  diseases,  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases.  Medicare, 
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Reporting  and  recordkeeping 
requirements,  Rural  areas,  X-rays. 
For  the  reasons  set  forth  in  the 
preamble,  HCFA  proposes  to  amend  42 
CFR  chapter  IV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh}. 

2  In  §  410.68.  republish  the 
introductory  text  and  revise  the 
introductory  text  for  paragraph  (b)  to 
read  as  follows- 

§  410.68    Antigens:  Scope  and  conditions. 

Medicare  Part  B  pays  for — 
***** 

(b)  A  supply  of  antigen  sufficient  for 
not  more  than  12  months  that  is — 


PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1871,  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
1395(hh),  and  1395rr{b)(l). 

2.  Revise  §414. 22(b)(5)(i)  to  read  as 
follows: 

§414  22    Relative  value  units  (RVUs). 

*  *  ■  «  « 

(b)  *  *  * 

(5)  *  *  * 

(i)  Usually  there  are  two  levels  of 
practice  expense  RVUs  that  correspond 
to  each  code. 

(A)  Facility  practice  expense  RVUs. 
The  lower  facility  practice  expense 
KV'U.s  apply  to  services  furnished  to 
patients  in  the  hospital,  skilled  nursing 
facility,  community  mental  health 
center,  or  in  an  ambulatory  surgical 
center  when  the  physician  performs 
procediues  on  the  ASC  approved 
prncediires  list.  (The  facility  practice 
expense  RVUs  for  a  particular  code  may 
not  be  greater  than  the  non-facility 
RVUs  for  the  code.) 

(B)  Son-facility  practice  expense 
HWs.  The  higher  non-facility  practice 
expense  RVUs  apply  to  services 
performed  in  the  following  settings:  a 
physician's  office,  a  patient's  home,  an 
.^SC  if  the  physician  is  performing  a 
procedure  not  on  the  ASC  approved 
procedures  list,  a  nursing  facility,  or  a 
facility  or  institution  other  than  a 
hospital  or  skilled  nursing  facility. 

(C)  Outpatient  therapy  services. 
Outpatient  therapy  services  billed  under 


the  physician  fee  schedule  are  paid 
using  the  non-facility  practice  expense 
RVU  component. 
***** 

(Catalog  of  Federal  DomesUc  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  25,  2000. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
A  dministration . 

Dated:  lune  26.  2000. 
Donna  E.  Shalala, 

Secretary. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Addendum  A — Explanation  and  Use  of 
Addendum  B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2001.  Addendiun 
B  contains  the  RVUs  for  work,  non- 
facility  practice  expense,  facility 
practice  expense,  and  malpractice 
expense,  and  other  information  for  all 
services  included  in  the  physician  fee 
schedule. 

Addendum  B— 2001  Relative  Value 
Units  and  Related  Information  Used  in 
Detennining  Medicare  Payments  for 
2001 

This  addendvun  contains  the 
following  information  for  each  CPT 
code  and  alphanumeric  HCPCS  code, 
except  for  alphanumeric  codes 
beginning  with  B  (enteral  and  parenteral 
therapy),  E  {durable  medical 
equipment),  K  (temporarv'  codes  for 
nonphysicians'  services  or  items),  or  L 
(orthotics),  and  codes  for 
anesthesiology. 

1.  CPT /HCPCS  code.  This  is  the  CPl 
or  alphanumeric  HCPCS  number  for  the 
service.  Alphanumeric  HCPCS  codes  are 
included  at  the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  technical  component  (modifier 
TC)  and  a  professional  component  (PC) 
(modifier  -26)  for  the  service.  If  there  is 
a  PC  and  TC  for  the  service.  Addendum 
B  contains  three  entries  for  the  code: 
One  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier  -26  (PC);  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 


Modifier  -53  is  shown  for  a 
discontinued  procedure.  There  will  be 
RVUs  for  the  code  (CPT  code  45378) 
with  this  modifier. 

3.  Status  indicator.  This  indicator 
shows  whether  the  CPT/HCPCS  code  is 
in  the  physician  fee  schedule  and 
whether  it  is  separately  payable  if  the 
service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  status.  The  presence 
of  an  "A"  indicator  does  not  mean  that 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B  =  Bimdled  code.  Payment  for 
covered  services  is  always  bundled  into 
payment  for  other  services  not  specified. 
If  RVUs  are  shown,  they  are  not  used  for 
Medicare  payment.  If  these  services  are 
covered,  payment  for  them  is  subsumed 
by  the  payment  for  the  services  to  which 
they  are  incident.  (An  example  is  a 
telephone  call  from  a  hospital  nurse 
regarding  care  of  a  patient.) 

C  =  Carrier-priced  code.  Carriers  will 
establish  RVUs  and  payment  amoimts 
for  these  services,  generally  on  a  case- 
by-case  basis  following  review  of 
documentation,  such  as  an  operative 
report. 

D  =  Deleted  code.  These  codes  are 
deleted  effective  with  the  beginning  of 
the  calendar  year. 

E  =  Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  we  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  are 
shown,  and  no  payment  may  be  made 
imder  the  physician  fee  schedule  for 
these  codes.  Payment  for  them,  if  they 
are  covered,  continues  imder  reasonable 
charge  or  other  payment  procedures. 

G  =  Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of,  and 
payment  for,  these  services. 

N  =  Noncovered  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  made  for  these 
codes.  If  RVUs  are  shown,  they  are  not 
used  for  Medicare  payment. 

P=  Bimdled  or  excluded  code.  There 
are  no  RVUs  for  these  services.  No 
separate  payment  should  be  made  for 
them  under  the  physician  fee  schedule. 

— If  the  item  or  service  is  covered  as 
incident  to  a  physician's  service 
and  is  fiunished  on  the  same  day  as 
a  physician's  service,  payment  for  it 
is  bundled  into  the  pajmient  for  the 
physician's  service  to  which  it  is 
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incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  to  a  physician's  service). 
— If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician's 
service,  it  is  excluded  from  the 
physician  fee  schedule  (for 
example,  colostomy  supplies)  and 
is  paid  under  the  other  payment 
provisions  of  the  Act. 

R  =  Restricted  coverage.  Special 
coverage  instructions  apply.  If  the 
service  is  covered  and  no  RVUs  are 
shown,  it  is  carrier-priced. 

T  =  Injections.  There  are  RVUs  for 
these  services,  but  they  are  only  paid  if 
there  are  no  other  services  payable 
under  the  physician  fee  schedule  billed 
on  the  same  date  by  the  same  provider. 
If  any  other  services  payable  under  the 
physician  fee  schedule  are  billed  on  the 
same  date  by  the  same  provider,  these 
services  are  bundled  into  the  service(s) 
for  which  payment  is  made. 

X  =  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not 
within  the  definition  of  "physicians' 
services"  for  physician  fee  schedule 
payment  purposes.  No  RVUs  are  shown 
for  these  codes,  and  no  payment  may  be 
made  under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services.) 


4.  Description  of  code.This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
RVUs  for  the  physician  work  for  this 
service  in  2001.  Codes  that  are  not  used 
for  Medicare  payment  are  identified 
with  a  "+." 

6.  Fully  implemented  non-facility 
practice  expense  RVUs.  These  are  the 
fully  implemented  resource-based 
practice  expense  RVUs  for  non-facility 
settings. 

7.  Year  2001  Transition  non-facility 
practice  expense  RVUs.  Blended  non- 
facility  practice  expense  RVUs  for  use  in 
2001. 

8.  Fully  implemented  facility  practice 
expense  RVUs.  These  are  the  fully 
implemented  resource-based  practice 
expense  RVUs  for  facility  settings. 

9.  Year  2001  transition  facility 
practice  expense  RVUs.  Blended  facility 
practice  expense  RVUs  for  use  in  2001. 

10.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  2001. 

11.  Fully  implemented  non-facility 
total.  This  is  the  sum  of  the  work,  fully 
implemented  non-facility  practice 
expense,  and  malpractice  expense 
RVUs. 

12.  Year  2001  transition  non-facility 
total.  This  is  the  sum  of  the  work, 


transition  non-facility  practice  expense, 
and  malpractice  expense  RVUs  for  use 
in  2001. 

13.  Fully  implemented  facility  total. 
This  is  the  sum  of  the  work,  fully 
implemented  facility  practice  expense, 
and  malpractice  expense  RVUs. 

14.  Year  2001  transition  facility  total. 
This  is  the  siun  of  the  work,  transition 
facility  practice  expense,  and 
malpractice  expense  RVUs  for  use  in 
2001. 

15.  Global  period.  This  indicator 
shows  the  number  of  days  in  the  global 
period  for  the  code  (0,  10,  or  90  days). 
An  explanation  of  the  alpha  codes 
follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  The 
usual  global  surgical  concept  does  not 
apply.  See  the  1999  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX  =  The  global  concept  does  not 
apply. 

YYY  =  The  global  period  is  to  be  set 
by  the  carrier  (for  example,  unlisted 
s\irgery  codes). 

ZZZ  =  The  code  is  part  of  another 
service  and  falls  within  the  global 
period  for  the  other  service. 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Reuted  Information 


CPTV 
HCf>CS» 


10120 
10121 
10140 

loiao 

10180 
11000 
110O1 
11010 
11011 
11012 
11040 
11041 
11042 
11043 
11044 
110S6 

nose 

11067 
11100 
11101 
11200 
11201 
11300 
11301 
11302 
11303 
11306 
11306 
11307 
11306 
11310 
11311 
11312 


OMcriptton 


Ramov*  kxaign  body  

Ranww*  toiaign  body  

Oiakwga  of  hatnaloma/lhild 
Pundura  drainags  of  laaion  .. 
Compin  dreinaga.  niiaund  .... 

Dabrtd*  Mactad  ildn 

DaMda  Madad  sMn  addKin 

Oabrfda  Mn.  tx 

Oabflda  lidnAnuada.  fx  

OaMda  akkiAnutdaAona.  tx 

OaMdatWn.  paittri 

Daboda  sWn.  ful 

Oabrida  sMnAisaua  

Oabtida  ttaaua/muacia  

OaMda  Haaua/muaciaAjona  . 

Trim  tWn  laaion 

Trim  (Un  laakms.  2  to  4 

Trim  fUn  Imtkon.  ovar  4 

Biopsy  ol  stdn  lesion 

Biojwy.  sidn  add-on  

Ramoval  o(  itan  tags 

Ramova  «Un  tags  add-on 

Shava  skin  lasion 

Shave  slun  lesion 

Shave  sidn  lesion 

Shave  sidn  lasion „.. 

Shava  sidn  lasion „.. 

Shave  sidn  lesion „.. 

Shave  sidn  lesion 

Shava  sidn  lasion 

Shave  sidn  lesion 

Shave  skin  leakin 

Shave  skin  leskm 


Physi- 
cian 
work 

RVUs 


1.22 
2.89 
1.53 
1.20 
2.25 
0.60 
0.30 
4.20 
4.95 
6.88 
0.50 
0.82 
1.12 
2.38 
3.06 
0.27 
0.39 
0.50 
0.81 
0.41 
0.77 
0.29 
0.51 
0.85 
1.05 
1.24 
0.67 
0.99 
1.14 
1.41 
0.73 
1.05 
1.20 


Fuly  im- 


ed  norv 
facWy 

RE 
RVUs 


1.87 
2.81 
1.32 
1.45 
1.32 
0.S2 
0.29 
2.38 
3.87 
4.94 
0.45 
0.61 
0.85 
2.41 
3.11 
0.34 
0.38 
0.42 
1.47 
0.88 
1.03 
0.42 
0.98 
108 
1  18 
1.29 
0.78 
1.03 
1.13 
1.21 
1.08 
1.19 
157 


Year 
2001 

trarai- 

tkxial 
rxxv 

fadMy 
PE 

RVUs 


1.38 
2.23 
1.12 
1.19 
1.28 
0.50 
0.29 
2.87 
403 
5.49 
0.45 
0.61 
0.82 
2.30 
3.10 
0.33 
0.38 
0.39 
1.24 
0.59 
0.89 
0.36 
0.88 
0.99 
1.13 
1.34 
0.73 
0.97 
1.10 
1.29 
1.00 
1.12 
1.26 


Fuiy  im- 


adiai:!!- 
itvPE 
RVUs 


087 
1.70 
0.82 
0.73 
1.24 
0.24 
0.12 
2.10 
261 
4.14 
0.21 
0.33 
0.46 
1.38 
1.81 
0.12 
0.16 
0.21 
0.38 
0.20 
0.31 
0.12 
0i>2 
0.40 
048 
0.56 
0.29 
0.44 
0.51 
0.62 
0.34 
0.51 
0.58 


Year 
2001 


fadMy 

PE 
RVUs 


0.63 
1.55 
0.75 
0.65 
1.22 
0.29 
0.16 
2.65 
3.24 
4.89 
OJ27 
040 
0.52 
1.53 
2.12 
0.16 
0.22 
0.23 
0.42 
0.23 
0.35 
0.14 
0.31 
0.48 
0.60 
0.79 
0.36 
0.52 
0.64 
0.85 
0.44 
0.61 
0.74 


Mal- 
practKe 
RVUs 


0.10 
0.24 
0.11 
0.09 
0.23 
0.04 
0.02 
0.38 
0.48 
0.71 
0.03 
0.06 
0.09 
0.22 
0.30 
0.02 
0.03 
0.03 
0.04 
0.02 
0.04 
0.02 
0.03 
0.04 
0.05 
0.06 
0.04 
0.05 
0.05 
0.07 
0.04 
0.05 
0.05 


Fully  ii^ 

plarnanl- 

ed  non- 

tacHity 

total 


2.99 
5.54 
2.96 
2.74 
380 
1.16 
0.61 
695 
9.10 
12.53 
0.96 
1.49 
2.06 
5.01 
6.47 
0.63 
0.80 
0.95 
232 
1.11 
1.84 
0.73 
1.52 
1.97 
2.28 
259 
1  49 
207 
2.32 
269 
1.85 
2.29 
2.52 


Year 
2001 
transi- 
Ikmai 
norv 
facMty 
total 


2.70 
5.16 
2.76 
2.48 
3.76 
1.14 
0.61 
7.43 
9.46 
13  08 
0.98 
1.49 
2.03 
4.90 
646 
0.62 
0.80 
0.92 
2.09 
1.02 
1.70 
0.67 
1.42 
1.88 
2.23 
2.64 
1.44 
2.01 
2.29 
2.77 
1.77 
2.22 
2.51 


Fully  Im- 
plerfient- 
ed  facil- 
ity totai 


1.99 
463 
246 
202 
372 
0.88 
0.44 
6.68 
8.04 
11  73 
0.74 
1.21 
1.67 
398 
517 
0.41 
0.58 
0.74 
1.23 
0.63 
1.12 
0.43 
0.76 
1.29 
1.58 
1.86 
1.00 
1.48 
1.70 
2.10 
1.11 
1.81 
1.83 


Year 

2001 
transi- 
tkxud 
facility 
total 


1.95 
448 
239 
1.94 
3.70 
093 
0.48 
7JJ1 
8.67 
1248 
0.80 
1.28 
1.73 
4.13 
5.48 
0.45 
0.64 
0.76 
1.27 
0.66 
1.16 
0.45 
0.65 
1.37 
1.70 
2.09 
1.07 
1  56 
1.83 
2.33 
1.21 
1.71 
1.99 


Global 


010 
010 
010 
010 
010 
000 
ZZZ 
010 
000 
000 
000 
000 
000 
010 
010 
000 
000 
000 
000 
ZZZ 
010 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPT  oodas  and  descnptmns  only  are  copyright  2000  American  Medical  Associatkxi  All  Rights  Reserved  AppifcaWe  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  Assoaatwn  All  nghts  resoroed. 
'P€  RVUs  I  Practics  Expense  Relative  Vakie  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


- 

Global 
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010 

39 

010 

M 

010 

70 

010 

93 

000 

t8 

Z2Z 

21 

010 

57 

000 

te 

000 

» 

000 

28 

000 

73 

000 

3 

010 

ta 

010 

« 

000 

M 

000 

76 

000 

>7 

000 

36 

T7Z 

6 

010 

iS 

777 

is 

000 

J7 

000 

'0 

000 

» 

000 

)7 

000 

>6 

000 

» 

000 

)3 

000 

>1 

000 

'1 

000 

19 

000 

CPTV 
MCPCS* 


11313 
11400 
11401 
11402 
11403 
11404 
11406 
11420 
11421 
11422 
11423 
11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11450 
11451 
11462 
11463 
11470 
11471 
11600 
11601 
11602 
11603 
11604 
11606 
11620 
11621 
11622 
11823 
11624 
11626 
11640 
11641 
11642 
11643 
11644 
11646 
11719 
11720 
11721 
11730 
11732 
11740 
11750 
11752 
11755 
11760 
11762 
11765 
11770 
11771 
11772 
11900 
11901 
11920 
11921 
11922 
11950 
11951 
11952 
11954 
11960 
11970 
11971 
11975 
11976 
11977 
11980 
12001 
12002 
12004 
12005 
12006 
12007 
12011 
12013 


Mod 


Status 


Descrtption 


Shave  skin  lesion 

Removal  o<  skin  lesion  

Removal  of  skin  lesion  

Removal  ol  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leskm  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  „ 

Removal  of  skin  leskxi  

Removal  of  skin  laaton  

Removal  of  skin  lulon  

Removal  o(  sMn  leilon  

Removal  of  tWn  iMhin  

Removal  o(  sMn  iaaion  

Removal  of  sMn  leslan  

Removal  o(  sUn  lielon  

Removal  of  akin  iaeian  

Removal,  mwal  gland  lecicn  . 
Removal,  nieal  gland  Iaaion . 
Removal,  cwaat  gland  Iaaion  . 
Removal,  sweat  giand  Iaaion . 
Removal,  sweat  giand  iaaion . 
Removal,  sweat  giand  iaaion . 

Removal  of  sidn  iaaion  

Ftemoval  a«  skin  laaton  

Removal  of  akin  Iaaion  

Removal  of  skin  laaton  

Removal  of  sMn  laaton  

Removal  of  skin  lesion  _. 

Removal  o4  akin  lesion  „ 

RGrKva   y"  SKT*^  lesion  

Be^H-va   3*  %*.^  .eston  

Rernova   ,^*  &«■■'   esion  

Reriova   y  ^*y    esion  „ 

Remcvai  3'  ski-  lesion  _ 

Remova-  of  &Kir  lesion  

RefTiova!  of  sKtn  i«sion  

Rer^ova  r/  sKr  'esion 

Rer^o^a   :v  SKr   -esion  

Re^Dva'  :>;  SH,f   ^esion  

Rer-iova  -y^  sx."  'esion  _ 

Tnr^  ".ai»  s  

-Debnoe  nai     '-5  _ 

Det'ooe  '-ai'   6  or  more 

Rer-XNa   y  nar  slate 
Ber>ov*e  'idi  dilate   aoo-    -     ... 
Drair  5Kx>c  "0-  .  -Kie:  nail  ... 

Rer^ova   0*    ar  :>ec     „,. 

Remove  ->ai'  aed'^ngef  tp 

Bioosv    "a.   _■'"  „ . 

Reparr  d'  -ai  De<:      

ReconsT'jctic^  y  -.aii  bed  

Excisic  y  "ai  foic  'oe 
Remova  y  i^u'v-rca  »esior'  .... 
Ren-.ova   ■:?'  D'ton^cJa   is&on   ... 
Re'^'Ova  o*  ijito^-aa^  lesic"  .... 
ln(&c*'o^    ^ic  SKir-  -esio'-'^ 
Aoaec  SKi'  .esicn;.   rie..-'^  r   ,. 
Co^'ec  stf     O'C^'  :>e*9c':- 
Co"ec'  5K^-  ;c«c/  Wee-' 
Co^'&c-  ^^'•■'    .:^'.-'  :ie*ec^ 
T^e'dp.  "'■      '^":^'  De'e-^s   .. 
The'ap)  'o-    of-jy  Defects   .. 
Therapy  lor  contour  defects  .. 
Therapy  for  contour  defects  .. 

tns«"-  -ss^e  exoandar(s)  

Rerd;t  •  &s>,e  expander  

Re~i.  .t  's.s^e  expandef(s) ... 

Ins.e '    ->' "a.e^^T  .(^  cap  

Re^'icva  3*  :;;)''"acepttvecap 
Removal'rainsert  contra  cap .. 

Implant  hormone  peilet(s) 

Repair  superficial  wourKl(s)  ... 
Repair  superficial  wound(s)  ... 
Reiialr  superfidai  »ifaund(s)  ... 
Repair  supeificiai  wound(s)  ... 
FtofWir  auperficial  wour<d(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superlteial  wourxXs)  ... 
Repair  superficial  wound(s)  ... 


Physi- 
cian 

liWMk 

RVUs 


1.62 
0.91 
1.32 
1.61 
1.92 
2.20 
2.76 
1.06 
1.53 
1.76 
2.17 
2.62 
3.78 
1.15 
1.61 
1.87 
2.49 
3.42 
4.49 
2.73 
395 
2.51 
3.95 
3.25 
4.41 
1.41 
1.93 
2.09 
2.% 
2.56 
3.43 
1.34 
1.97 
2.34 
2.93 
343 
4.30 
1.53 
2.44 
293 
3.50 
4.55 
5.95 
0.11 
0.32 
0.54 
1.13 
0.57 
0.37 
1.86 
2.67 
1.31 
1.58 
2.89 
089 
2.61 
5.74 
6.96 
0.52 
0.80 
1.61 
1.93 
0.49 
034 
1.19 
1.69 
1.85 
9.08 
7.06 
2.13 
1.48 
1.78 
3.30 
1.48 
1.70 
1.86 
2.24 
2.86 
3.67 
4.12 
1.76 
1.99 


FuHy  inv 


ed  non- 
faculty 

PE 
RVUs 


1.51 
2.30 
2.34 
2.42 
2.63 
2.78 
3.07 
1.92 
2.25 
2.44 
2.73 
2.87 
3.51 
2.45 
2.59 
2.66 
3.12 
3.55 
4.02 
383 
4.79 
3.82 
5.26 
458 
5.38 
2.47 
2.56 
2.62 
279 
2.96 
3.50 
2.44 
2.59 
2.75 
2.70 
3.01 
3.96 
2.53 
2.88 
279 
3.12 
3.74 
4.94 
0.48 
0.40 
0.51 
0.72 
0.28 
0.64 
1.49 
1.84 
0J7 
1.54 
1.97 
093 
2.77 
5.00 
585 
0.69 
0.82 
2.01 
2.21 
0.36 
1.01 
1.34 
2.09 
2.36 
fM 
^4A 
5.96 
1.46 
1.52 
2.19 
1.46 
2.17 
2.26 
2.45 
2.84 
3.97 
4.29 
2.27 
2.38 


Year 
2001 

transi- 

ttonal 
rwn- 

tadllty 
PE 

RVUs 


1.54 
1.87 
1.94 
2.06 
2.29 
2.46 
2.81 
1.58 
1.88 
2.09 
2.40 
2.53 
3.13 
2.03 
217 
2.30 
2.73 
3.06 
3.50 
3.60 
4.38 
3.52 
449 
3.97 
4.70 
2.16 
2.30 
246 
270 
2.92 
3.47 
2.19 
242 
2.66 
2.73 
3.13 
3.90 
2.35 
2.73 
2.79 
316 
3.76 
4.88 
0.43 
0.39 
0.53 
0.66 
0.28 
0.59 
1.69 
2.15 
1.00 
1.41 
2.18 
0.84 
2.80 
4.96 
5.70 
0.59 
0.73 
1.83 
2.04 
0.37 
1.08 
1.33 
189 
2.09 
NA 
NA 
5.10 
1.38 
1.49 
2.28 
1.46 
1.78 
1.91 
2.15 
2.53 
3.46 
3.71 
1.90 
2.07 


FuUyim- 
piernem- 
ed  facil- 
ity PE 
RVUs 


0.76 
0.71 
0.87 
0.95 
1.08 
1.17 
1.39 
0.76 
0.97 
1.04 
1.21 
1.38 
1.85 
0.92 
1.14 
1.24 
1.54 
1  93 
2.45 
1.08 
1.56 
1.01 
1.63 
1J0 
1.81 
0.97 
1.09 
1.29 
1.36 
1.44 
1.75 
0.99 
1.24 
1.45 
1.69 
1.91 
2.29 
1.16 
1.61 
1.82 
2.10 
2.60 
3.31 
0.04 
0.13 
0.21 
0.45 
0.23 
0.14 
0.78 
1.65 
057 
1.13 
1.75 
0.42 
1.27 
3.95 
4.45 
0.22 
0.37 
0.78 
1.00 
0.26 
0.35 
0.53 
0.80 
071 
10.01 
4.89 
3.56 
0.59 
0.65 
1.31 
0.59 
0.78 
0.82 
0.94 
1.17 
174 
2.04 
0.79 
0.84 


Year 
2001 
trarat- 
ticial 
facility 

PE 
RVUs 


098 
0.68 
0.84 
0.96 
1.13 
1.25 
1.55 
0.71 
0.92 
1.04 
1.26 
1.41 
1  89 
0.88 
1.09 
1.24 
1.55 
1.85 
2.32 
1.54 
1.96 
1.41 
1.77 
1.73 
2.03 
1.04 
1.20 
1.46 
1.63 
1.78 
2.16 
1.11 
1.41 
1.69 
1.97 
2.30 
2.64 
1.32 
1.78 
2.06 
2.39 

^9o 

3.66 
0.10 
0.19 
0.31 
0.46 
0.24 
0.21 
1.16 
2.00 
0.70 
1.10 
2.01 
0.45 
1.68 
4.19 
465 
0.23 
0.39 
0.91 
1.13 
0.29 
0.59 
0.72 
0.92 
0.86 
9.61 
5.78 
3.30 
073 
0.84 
1.62 
0.59 
0.74 
0.83 
1.02 
1.28 
1.79 
2.02 
0.79 
0.91  J 


kilal- 
practKe 
RVUs 


tl 


0.06 
0.07 
0.10 
Oil 
0.15 
0.18 
0.25 
0.08 
0.11 
0.12 
0.17 
0.20 
0.32 
0.08 
0.11 
0.13 
0.18 
0.25 
0.32 
0.24 
0.37 
0.23 
0.39 
0.31 
0.42 
009 
0.11 
0.12 
0.15 
0.18 
0.28 
0.00 
0.11 
0.14 
0.20 
0.25 
0.34 
0.10 
014 
0.18 
0.24 
0.32 
0.46 
0.01 
0.02 
0.Q4 
0.07 
0.04 
0.03 
0.12 
0.20 
0.06 
0.13 
0.20 
0.05 
0.24 
0.55 
0.70 
0.02 
0.03 
0.17 
0.20 
0.05 
0.06 
0.09 
0.11 
0.20 
0.89 
0.75 
0.22 
0.11 
0.13 
0.25 
0.11 
0.15 
0.16 
0.20 
0.26 
0.34 
0.38 
0.16 
0.18 


Fully  im- 

pternent- 

ad  non- 

taoMy 

total 


3.21 
3.28 
3.76 
4  14 
4.70 
5.16 
6.08 
3.06 
389 
4.32 
5.07 
5.69 
7.61 
368 
4.31 
4.66 
579 
7.22 
883 
6.80 
9.11 
656 
9.60 
7.84 

10.21 
3.97 
4.60 
4.83 
5.29 
5.72 
751 
3.87 
4.67 
553 
5.83 
669 
860 
4.16 
5.46 
590 
686 
8.61 

11.35 
0.60 
074 
1.06 
1.92 
0.89 
1.04 
3.47 
4.71 
2.36 
3.25 
5.06 
1.67 
5.62 

1159 

13.53 
153 
1.65 
3.79 
4.34 
0.90 
1.91 
2.62 
3.89 
4.41 
Uk 
^4A 
8.31 
3.05 
3.43 
5.74 
305 
4.02 
4.28 
4.89 
5.96 
7.96 
8.79 
4.19 
4.55 


Year 
2001 
transe 
tnnal 
non- 
fadWy 


354 
285 
3.36 
3.78 
4.36 
4.84 
5.82 
272 
352 
3.97 
4.74 
5.35 
7.23 
356 
388 
4.30 
540 
6.73 
8.31- 
6.57 
8.70 
656 
8.83 
7.53 
9.53 
386 
434 
467 
550 
5.68 
7.18 
3.62 
4.50 
514 
5.86 
6.81 
8.54 
3.08 
5.31 
5.90 
6.90 
8.63 
11.29 
0.56 
0.73 
1.11 
1.86 
0.89 
0.99 
3.67 
5.02 
2.39 
3.12 
557 
1.58 
5.65 
11.27 
13.38 
1.13 
1.56 
3.61 
4.17 
091 
1.96 
2.61 
3.60 
4.14 
NA 
NA 
7.45 
2.97 
3.40 
5.83 
3.05 
3.63 
3.93 
4.59 
5.65 
7.47 
851 
3.82 
4.24 


Fully  im- 


ed  facu- 
lty total 


246 
169 
2.29 
2.67 
3.15 
3.55 
440 
1.90 
2.61 
292 
3.55 
450 
5.95 
215 
2.86 
354 
451 
5.60 
756 
4.05 
5.88 
375 
5.97 
4.86 
6.64 
2.47 
3.13 
3.90 
3.86 
450 
5.46 
2.42 
3.32 
3.83 
4.82 
556 
6.83 
279 
419 
403 
5.84 
747 
9.72 
0.16 
0.47 
079 
1.65 
0.84 
0.54 
276 
4.52 
1.96 
2.64 
4.84 
1.16 
4.12 
1054 
12.13 
0.76 
150 
2.56 
3.13 
0.80 
155 
1.81 
2.60 
2.76 
1998 
12.70 
591 
218 
2.56 
486 
218 
263 
284 
338 
4.29 
5.75 
6.54 
271 
3.01 


Yeer 
2001 
transi- 
tional 
faciiity 
total 


268 
166 
226 
2,68 
3.20 
3.63 
4.56 
185 
256 
292 
3.60 
423 
5.99 
2.11 
2.81 
354 
452 
5.52 
7.13 
4.51 
6.28 
415 
6,11 
559 
6.86 
254 
354 
3.67 
4.13 
434 
5J7 
2.54 
349 
417 
510 
5.96 
758 
2.86 
4J6 
517 
613 
777 
10.07 
022 
0.53 
0.80 
1.66 
0.86 
0.61 
3.14 
4.87 
2.00 
^81 
510 
1.19 
433 
10.48 
12.33 
0.77 
152 
2.69 
356 
0.63 
1.40 
2.00 
2.72 
291 
19.58 
13.59 
5.65 
232 
275 
5.17 
218 
2.59 
285 
346 
440 
5.80 
6.52 
271 
3.08 


Gkibal 


000 

010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
090 
000 
090 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 

zzz 

000 

010 
010 
000 
010 
010 
010 
010 
000 
000 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 

000 
000 
000 
XXX 
XXX 
XXX 
000 
010 
010 
010 
010 
010 
010 
010 
010 


'  CPT  codes  and  descnptions  only  are  copyright  2000  Amerrcan  Metfical  Associatron  All  Rights  Resenwd  ApplkaWe  FARS/DFARS  Apply 
'Copyrlgfrt  1994  Amencan  Dental  Association  All  nghts  reserved. 
'  PE  RVUs  =  PractKe  Expense  Ftelative  Value  Units 
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CPTV 
HCPCS2 


Mod 


12014 

12015 

12016 

12017 

1201S 

12020 

12021 

12031 

12032 

12034 

12035 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12051 

12062 

12063 

12064 

12056 

12056 

12057 

13100 

13101 

13102 

13120 

13121 

13122 

13131 

13132 

13133 

13150 

13151 

13152 

13153 

13160 

13300 

14000 

14001 

140e0 

14021 

14040 

14041 

14060 

14061 

14300 

14350 

15000 

15001 

15060 

15100 

1S101 

15120 

15121 

15200 

15201 

15220 

15221 

15240 

15241 

15260 

15261 

15360 

15361 

15400 

15401 

15570 

15572 

15674 

15676 

15580 

15600 

15610 

15620 

15625 

15630 

15660 

15732 


Status 


DsscnpHon 


Repair  suparfidal  wound(s)  . 
RafMir  suparlicial  wound(s)  . 
Repair  superficial  wound<s)  . 
Rapair  superficial  «fcxjnd<s)  . 
Repair  superficial  wound<s)  . 

Cloeure  of  split  wourvl  

Cloeura  o(  split  wound  

Layer  cloeura  cH  wound(s)  ... 
Layer  dosura  of  wound<s)  ... 
Layer  closure  of  wound<s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  dosura  ol  wourKl(s)  ... 
Layer  doeurs  of  »)ound(s)  ... 
Layer  doeure  of  wound(s)  ... 
Layer  dosuia  of  vwxjndfs)  .. 
Layer  doeure  of  woundfs)  ... 
Layer  dosurs  of  wound(s)  .. 
Layer  closure  of  wourtdfs)  ... 
Layer  closure  of  wourxl(s)  .. 
Layer  doeure  of  wound(s)  .. 
Layer  closure  of  iwound(s)  ... 
Layer  doeure  of  <iround(s)  .... 
Layer  doeure  of  tvoundfs)  .... 
Layer  doeuie  of  wourKl<s)  .... 
Layer  doeuie  of  waurxl(s)  .... 
Layer  dosura  of  woundfs)  ... 
Repair  of  wound  or  lesion  .. 
Repair  of  wound  or  lesion  ... 
RefMir  wound/lesion  add-on  . 
Reiieir  of  wound  or  lesion  ... 
ReiMir  of  wound  or  lesion  .. 
RaiMir  wound/lesKm  add-on  . 
ReiMir  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  .. 
Repeir  wourxMesion  add-on  . 
Repaw  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  wound/lesion  add-on  . 

Late  doeura  of  wound  

Repair  of  wound  or  lesion  .... 

Sldn  tiSBue  rearrangement .... 

SIdn  tissue  rearrangement .... 

Slon  tissue  rearrangement .... 

Stdn  tissue  rearrangement .... 

Sldn  tissue  iBairangament .... 

Sionl 

Stdnl 

Slant 

Sldn  tissue  rearrangement  ... 

Stan  tissue  rearrangement 

Stan  graft 

Sldn  graft  add-on 

Sldn  pinctt  graft 

Sldn  ^)M  graft 

Sldn  spit  graft  add-on 

Sldn  split  graft   _ 

SUn  split  graft  add-on 

Sldn  tun  graft 

Skin  ful  graft  add-on  

Sldn  fun  graft   

Skm  full  graft  add-on  

Sldn  full  graft  

Sldn  ful  graft  add-on  

Stan  luH  graft 

Stan  full  graft  add-on  

Stan  homograft 

Stan  homograft  add-on  

Stan  haterograft  

Stan  haterograft  add-on 

Form  sldn  pedida  llap  „. 

Forni  Stan  pedida  flap  

Form  Stan  pedicle  flap  

Form  sldn  pedide  flap  

Atlacf)  Stan  pedicle  graft  

Sldn  graft 

Stan  graft 

Stan  graft 

Stan  graft 

Stan  graft 

Transfer  stan  pedide  flap  

I  Musde-stan  graft,  head/neck  . 


Phyai- 
dan 
woiti 

RVUs 


Fully  im- 


ed  norv 
facHity 

PE 
RVUs 


2.46 

3.19 

3.93 

4.71 

5.53 

2.62 

1.84 

2.15 

2.47 

2.92 

343 

4.05 

4.67 

2.37 

2.74 

3.14 

3.64 

4.25 

4.65 

2.47 

2.77 

3.12 

3.46 

4.43 

5.24 

5.96 

3.12 

3.92 

1.24 

3.30 

433 

1.44 

3.79 

5.95 

2.19 

3.81 

4.45 

6.33 

2.38 

10.48 
5.27 
5.89 
8.47 
6.59 

10.06 
7.87 

11.49 
8.50 

12.29 

11.76 
9.61 
0.04 
0.01 
4.30 
9.05 
1.72 
9.83 
2.67 
8.03 
1.32 
7.87 
1.19 
9.04 
186 

10.06 
2.23 
0.04 
0.01 
0.04 
0.01 
9.21 
9.27 
9.88 
8.69 
9.46 
1.91 
2.42 
2.94 
1.91 
3.27 
3.97 

17.84 


Year 

2001 
transl- 
tkmal 

non- 
fadllty 

PE 
RVUs 


2.68 
3.09 
3,35 
5.03 
5.66 
259 
2.00 
^66 
274 
2.97 
2.96 
489 
5,11 
2.95 
2.93 
2.99 
3.33 
4.95 
499 
291 
2.88 
3.03 
3.36 
4.12 
5.87 
5.55 
3.25 
3.54 
0.72 
339 
3.76 
0.84 
364 
450 
1.19 
497 
4.98 
564 
1,32 
NA 
2.09 
7.03 
8.26 
7.45 
8.94 
7.82 
9.68 
8.34 
10.66 
9.70 
fM 

^4o 

0.60 
4.82 
6.17 
1.15 
'8.06 
1.60 
8.74 
1.08 
9.02 
0.86 
862 
1,40 
8,73 
1,52 
7.54 
0.80 
4.25 
0.80 
8.32 
755 
8.04 
8.41 
3.75 
5.35 
2.39 
6.16 
0.76 
5.77 
6.52 
NA 


2.33 

2.76 
3.13 
4.69 
564 
2.27 
167 
2.19 
2.34 
263 
2,76 
4.30 
467 
2.44 
2.52 
2.68 
3.06 
4.48 
483 
246 
2.56 
2.75 
3.23 
3.97 
5.69 
5.67 
2.75 
3.22 
0.72 
2.91 
3.54 
0.84 
3.27 
4.62 
1  19 
4.21 
4.40 
562 
1.32 
NA 
3.12 
6.20 
748 
632 
839 
7.70 
9.40 
8.36 
10.84 
10.34 
NA 
238 
0.60 
4.10 
5.86 
1.30 
7.64 
2.06 
768 
157 
8.06 
1.06 
8,12 
1  70 
8,57 
1,91 
6.24 
0,80 
3,48 
0,80 
7,73 
7,12 
7,50 
7,16 
3,96 
4,69 
2,56 
5,55 
1,14 
5.31 
6.08 
NA 


Fulty  im- 
plernent- 
ed  facil- 
ity PE 
RVUs 


1.01 
1.20 
1.50 
2.11 
254 
1.51 
1.11 
1.16 
1.23 
1.39 
1.62 
2.34 
2.81 
1.19 
1.36 
1.54 
1.80 
2.40 
2.79 
1.35 
1.30 
1.45 
1.57 
2.09 
2.89 
352 
1.83 
2.28 
0.57 
1.82 
2.32 
0.66 
2.17 
3.19 
1.01 
250 
2.95 
3.85 
1.09 
6.26 
2.09 
452 
5.82 
5.13 
689 
5.80 
765 
6.60 
8.55 
8.10 
5,92 
1,93 
0,48 
3,66 
601 
0,77 
6,56 
1,29 
5,43 
0,66 
5,95 
0,58 
669 
0.95 
7,27 
1,15 
4,12 
0,46 
4  25 
0,46 
5,85 
5.21 
645 
6.13 
3.75 
220 
2.39 
3.12 
0.76 
338 
3.51 
11.13 


Year 
2001 
transi- 
tkmal 
tadlity 

PE 
RVUs 


Mal- 

practK^ 

RVUs 


1.08 
1.34 
1.74 
2.50 
3.30 
1.46 
1.00 
1.07 
1.21 
1.44 
1.74 
2.39 
2.95 
1.12 
1,34 
1,60 
1.93 
2.57 
3.18 
1.29 
1.38 
1.57 
1.88 
245 
3.45 
4.15 
1.68 
2.28 
0.57 
1,73 
246 
0,66 
2,17 
363 
1,01 
2,35 
288 
4,28 
109 
560 
312 
4,32 
5,65 
518 
6,85 
6,19 
788 
7,05 
9,26 
9,14 
6,09 
2,03 
048 
323 
5,74 
1  01 
6,56 
1,76 
5,19 
0,95 
578 
087 
667 
1,36 
7,48 
1,64 
3,67 
0,46 
348 
0,46 
5,88 
5,37 
6,30 
5,45 
398 
2.33 
2.56 
3.27 
1,14 
3,51 
3.82 
12.55 


0.22 

0.29 

0.36 

0.44 

0.46 

0.23 

0.15 

0.14 

0.15 

0.24 

0.32 

0.40 

0.44 

0.17 

0.18 

0.26 

0.32 

0.37 

0.44 

0.17 

0,17 

0,23 

0,29 

0.39 

0.43 

0,49 

0,22 

0.23 

0,08 

0,25 

0,27 

0,09 

0.26 

0.34 

0.12 

0.29 

0.30 

0.40 

0.15 

1.08 

044 

046 

0.67 

0.51 

0.73 

0.53 

0.69 

0.60 

0.75 

0.92 

0.90 

0.36 

0.09 

0.41 

0.94 

0.18 

0.80 

0.26 

0.72 

0.13 

0.68 

0.11 

0.77 

0.17 

0.65 

0.17 

0.40 

0.09 

0.34 

0.09 

0.91 

0.87 

0.86 

0.71 

0.98 

0.19 

0.25 

0.27 

0.20 

0.29 

0,33 

1,47 


Fully  kn- 
plemsm- 
ad  norv 
facility 
total 


5.36 

6.57 

7.64 

10.18 

11.65 

544 

3.99 

4.95 

5.36 

613 

6.73 

9.34 

10.22 

5.49 

5.85 

6.39 

7.29 

9.57 

10.08 

5,55 

5,82 

6,38 

7  11 

8.94 

11,54 

12,00 

6.59 

7.69 

2.04 

6.94 

836 

2.37 

7.69 

10.79 

3.50 

9.07 

9.73 

12.37 

3.85 

NA 

7.80 

13.38 

17.40 

14.55 

19.73 

16.22 

21.86 

17.44 

23  70 

22  38 

NA 

2.80 

0.70 

9.53 

16.16 

3.05 

18.63 

4.62 

17.49 

2.53 

17.57 

216 

18.43 

3.43 

19.44 

3.92 

7.98 

0.90 

4.63 

0.90 

18.44 

17.69 

1678 

17.81 

14.19 

7.45 

5.06 

9.37 

2.87 

933 

1082 

NA 


Year 
2001 

transi- 
tionaJ 

non- 
tadlity 

total 


501 

6.24 

742 

9.84 

11.63 

5.12 

366 

4.48 

4.96 

5.79 

6.51 

8.75 

978 

498 

5.44 

6.08 

7.04 

9.10 

9.92 

5.10 

5.50 

610 

6.96 

8.79 

11.36 

12.12 

6.09 

7.37 

2.04 

6.46 

8.14 

2.37 

7.32 

10.91 

3.50 

8.31 

9.15 

12.35 

3.85 

NA 

8.83 

12.55 

16.62 

14.02 

19.16 

1610 

21.58 

17.46 

23  88 

23.02 

NA 

2.78 

0.70 

8.81 

15.85 

3.20 

18.27 

4.99 

16.43 

2.72 

16.63 

2.38 

17.93 

3.73 

19.28 

4.31 

6.66 

0.90 

3.86 

0.90 

17.85 

17.26 

18.24 

16.56 

14.42 

6.79 

S23 

8.76 

3.25 

8.87 

10.38 

NA 


FuUy  im- 
plerrient' 
sd  facil- 
ity total 


3.69 

468 

5.79 

7.26 

853 

436 

310 

3.45 

3.85 

455 

5.37 

6.79 

7.92 

3  73 

4.28 

494 

5.76 

7.02 

7.88 

3.99 

424 

4.80 

5.32 

6.91 

8.56 

9.97 

517 

6.43 

1  89 

5.37 

692 

2,19 

6,22 

9,46 

332 

6,60 

7.70 

1058 

362 

17,82 

7,80 

10,87 

14,96 

12.23 

17,68 

14,20 

19,83 

15,70 

21,59 

20  78 

1643 

233 

0,58 

8.37 

16.00 

267 

17,19 

4,22 

14,18 

211 

14,50 

1,88 

16,50 

298 

17,98 

3,55 

456 

0,56 

4,63 

0,56 

15.97 

15.35 

1719 

1553 

14.19 

4.30 

5.06 

6.33 

2.87 

694 

7.81 

30.44 


Year 
2001 

trar^- 
Honal 
facility 
total 


Glotial 


3.76 

4.82 

603 

765 

9.29 

4.31 

2  99 

3.36 

3.83 

4.60 

5.49 

6.84 

8.06 

366 

426 

5.00 

5.89 

719 

8,27 

393 

4,32 

492 

5.63 

7.27 

9.12 

10.60 

5.02 

6.43 

1.89 

5.28 

7.06 

219 

6.22 

9.92 

3.32 

6.45 

7.63 

11.01 

362 

1716 

883 

10.67 

1479 

12.28 

17.64 

14.59 

20.06 

16.15 

22  30 

21  82 

16.60 

2.43 

0.58 

7.94 

15.73 

291 

17.19 

469 

13.94 

2.40 

14.33 

2.17 

16.48 

3.39 

18.19 

404 

4,11 

0,56 

3,86 

0,56 

16,00 

15,51 

17,04 

14,85 

14,42 

443 

523 

648 

3,25 

7,07 

8,12 

31,86 


010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 
010 

zzz 

010 
010 

zzz 

010 
010 
010 

zzz 

090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 

zzz 

090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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1 

CPTV 

HCPCS' 

15734 

15736 

15738 

... 

15740 

15750 

... 

15756 

15757 

15758 

... 

15760 

15770 

16775 

15778 

... 

1S780 

... 

15781 

... 

1S782 

15783 

... 

.  15786 

16787 

15788 

1578B 

15792 

1S783 

1S810 

15811 

... 

15818 

15820 

15821 

15822 

15823 

15824 

15825 

15828 

15828 

15829 

15831 

15832 

15833 

... 

1S834 

... 

15836 

15836 

15837 

15838 

— 

15839 

15840 

15841 

15842 

15845 

15850 

— 

15851 

,  15858 

18880 

18878 

18877 

18878 

.... 

15879 

... 

15920 

15022 

*» 

15031 

... 

15033 

.... 

15934 

15935 

15936 

.„ 

15937 

... 

15040 

... 

15041 

15944 

... 

•5945 

... 

■5946 

159S0 

15951 

15952 

.». 

15953 

15956 

15956 

15999 

„. 

16000 

«. 

'6010 

... 

•6015 

■602C  1  „. 

■  6025  ... 

■6C3C  .... 

•6035  1  .... 
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44213 


ir 

1 

■1 

Globai 

tv 

ll 

76 

010 

82 

010 

03 

010 

65 

010 

29 

010 

31 

010 

99 

010 

36 

010 

83 

010 

60 

010 

49 

010 

84 

010 

06 

010 

66 

010 

26 

010 

00 

010 

89 

010 

19 

010 

27 

010 

93 

010 

32 

010 

92 

010 

63 

010 

27 

010 

12 

010 

60 

010 

02 

010 

43 

010 

Addendum  B— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
MCPCS» 


15734 
15736 
15738 
15740 
15750 
15756 
15757 
15758 
15760 
15770 
15775 
15776 
15780 
15781 
15782 
15783 
15786 
15787 
15788 
15789 
15792 
15793 
15810 
15811 
15819 
15820 
15821 
15822 
15823 
15824 
15825 
15826 
15828 
15829 
15831 
15832 
15833 
15834 
'5835 
15836 
15837 
15838 
15839 
15840 
15841 
15842 
15845 
15850 
15851 
158Se 
15860 
15876 
15877 
15678 
15879 
15920 
15922 
15931 
15333 
15934 
15935 
15936 
15837 
15940 
15941 
15944 
15045 
15946 
15950 
15951 
15852 
15853 
15856 
15958 
15999 
16000 
16010 
16015 
16020 
10025 
16030 
16035 


Mod 


Status 


Description 


Muscle-skin  graft,  trunk  

Musde-skin  graft,  arm  _... 

Muscte-stun  graft,  teg 

Island  pedicle  flap  graft  

Neurovascular  pedicle  graft  ... 
Free  musde  flap,  microvasc  .. 

Frae  skin  Dap,  microvasc 

Free  fascial  flap,  mxTovasc  ... 

Composite  skin  graft  .__„ 

OerTTia-tal-fascia  graA „ 

HWr  tranaplant  punch  grafts  .. 
Hair  tranaptanl  punch  grafts  .. 

Abraikin  uaaliiient  ol  skin 

Atvasion  tiaatmaiil  ol  iWn 

Abraskm  tiaaliwam  of  ifcin 

Abrasion  treatmorjt  of  sWn 

Abrasjon  lesion,  single 

Atxasion,  laaions,  add-on 

ChanMcai  paal,  face,  apidaiin 
Ctiemlcal  peel,  face,  dermal .. 

Chemical  peel  nonfaaal  

Chemical  peel,  nonfaaal  

Salabrasion 

Salabrasion „ 

PiaaMc  aurgacy,  nack 

Raviaton  d  tonmt  ayaNd 

Ravisk>n  of  knwar  eyaM 

Revision  of  upper  eyeM  

Revision  of  upper  eyaM  

Ftemoval  of  forehead  wnnklea 

Removal  of  neck  wnnkles 

Removal  of  t>row  wrinMas  ..... 

Removal  of  face  wrinMaa  

Ramovai  o(  akin  wrinMaa  - 

Exdaa  anaaalva 

Exdaa  axeaaalwa 

Exdaa  exoaaaiva  aMn  Haaua 

Exciaa 

ExdM 

Exdaa  ewaaaitfa  sUn  tiaaua 

Exdsa  eitcesaive  sMn  tiaaua 

Ejtcise  excessive  sum 

Excise  excessive  sun 

Graft  for  face  neiva  palay 

GraA  fcy  face  naiva  palay 

Graft  tor  laca  naiva  palay _. 

Skin  and  muada  rapair.  taca  .. 

Removal  of  suturaa 

Remova!  or  suturaa  .- „ 

Dressing  cnanga,nol  tor  bum  . 

Test  for  bkxid  flow  in  graft 

Suction  aaaialad  Ipadomy 

Suction  assisted  lipectonv    

SocTio*-  assLStec  iipectof^.    

Soaior-  assistec  iipeclo'-'v   

Remova>  3f  tail  tone  jice<    

Remcva    y  tai;  !x>ne  jice'    

Reriove  sac^jrr,  pressu'"e  ^o'? 
Remove  sac-ur^  Dressufe  sc-e 
Remove  sacrjrr  aressure  sc-'e 
Remove  sacrj'^  presstjre  so^e 
Remove  sacrum  pressure  sore 
Remove  sacrum  oressure  sora 

Remove  '>tc  p'Bssijre  so'e    

Remove  ^tc  pressure  sore  

Rernove  hic  pressure  sore  

Remove  lip  press^jre  sore  

Remove  nip  pressure  sore  

Remove  mlg^  pressure  sore  .,. 
Remove  rtiigh  pressu'e  sore  ... 
RerTM>ve  thigr  pressure  sore  .„ 
Remove  tnigr  pressure  sore  ... 
Remove  ttiigr  pressure  sore  — 
Remove  t^lg^  pressure  sore  ... 

Remova;  ol  pressure  sore    

Initja'  Treatment  o*  ourr>(»j  .. 

Trearmenr  oi  our'>is    

TreatmerTi  ot  OumtS'  

Treatment  ol  Pumisi     

Treatr^Tertt  ot  burnis;  ...,_. „ 

TreaTr'>eo:  :^  rur-.  f,    

IncisKjr  -It  nu'-  A.cac    


Year 

Fully  Im- 

2001 

Pt)y8»- 

plamant- 

transi- 

dan 

adnon- 

tkmal 

work 

iadVty 

noo- 

RVUa 

PE 

ladlity 

RVUa 

PE 
RVUs 

17.79 

NA 

NA 

16i7 

NA 

NA 

17.82 

NA 

NA 

^02S 

8.51 

9.20 

11.41 

NA 

NA 

35.23 

NA 

NA 

35.23 

NA 

NA 

35.10 

NA 

NA 

8.74 

8.14 

8.08 

7.52 

NA 

NA 

3.96 

2.92 

2.97 

5.54 

5.40 

5.14 

7.29 

6.57 

5.34 

4.85 

4.69 

4.54 

4.32 

4.04 

3.35 

4.29 

4.43 

3.83 

2.03 

1.69 

1.44 

0.33 

0.26 

0.27 

2.09 

2.82 

2.52 

4.92 

5.69 

4.67 

1.86 

268 

2.15 

3.74 

NA 

NA 

4.74 

3.80 

3.88 

5.39 

3.94 

3.97 

9.38 

NA 

NA 

5.15 

7.27 

6.99 

5.72 

7.76 

7.53 

4.46 

7.00 

6.56 

7.05 

8.32 

8.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1140 

NA 

NA 

11.59 

NA 

NA 

10.64 

NA 

NA 

10.85 

NA 

NA 

11.67 

NA 

NA 

9.34 

NA 

NA 

8.43 

6.36 

6.39 

7.13 

NA 

NA 

938 

6.10 

5.24 

13.26 

NA 

NA 

23.26 

NA 

NA 

37.96 

NA 

NA 

12.57 

NA 

NA 

078 

1.32 

1.09 

0.86 

1.48 

1.19 

0.86 

1.63 

1.34 

1.95 

1.11 

1.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

O.W 

0.00 

0.00 

0.00 

7.95 

NA 

NA 

a90 

NA 

NA 

8.24 

NA 

NA 

10.85 

NA 

NA 

12.69 

NA 

NA 

14.57 

NA 

NA 

12.38 

NA 

NA 

14i1 

NA 

NA 

9.34 

NA 

NA 

11.43 

NA 

NA 

11.46 

NA 

NA 

12.69 

NA 

NA 

21.57 

NA 

NA 

7.54 

NA 

NA 

ia72 

NA 

NA 

11.39 

NA 

NA 

12.63 

NA 

NA 

15.52 

NA 

NA 

15.48 

NA 

NA 

0.00 

0.00 

000 

0.89 

0.91 

0.78 

0.87 

1.01 

0.85 

2.35 

1.62 

1.77 

0.80 

0.99 

0.84 

1.85 

1.56 

1.31 

2.08 

2.51 

2.02 

4.82 

2.82 

263 

FuHy  im- 
ptement- 
ed  facil- 
ity PE 
RVUs 


11.07 
10.44 
11.01 
6.82 
8.03 
21.45 
21.62 
21.39 
6.03 
5.73 
1.56 
2.20 
657 
4.41 
3.73 
3.12 
1.24 
0.18 
1.04 
3.38 
1.62 
3.42 
3.80 
3.94 
6.41 
6.76 
6.87 
6.08 
7.20 
0.00 
0.00 
0.00 
0.00 
0.00 
7.24 
7.78 
7.42 
6.16 
5.60 
6.06 
6.36 
5.41 
5.57 
9.46 
14.47 
22.96 
8.67 
0.31 
0.34 
0.35 
0J7 
0.00 
0.00 
0.00 
0.00 
5.38 
6.94 
5.52 
7.87 
8.16 
9.76 
8.76 
9.97 
5.84 
9.32 
8.41 
9.35 
13.99 
5.21 
7.94 
7.10 
8.66 
10.36 
10.45 
0.00 
026 
0.36 
0.99 
0.25 
0.67 
0.89 
209 


Year 

2001 
transi- 
tional 
fadttty 

PE 
RVUs 


13.46 
12.23 
11.76 
7.94 
9.27 
24.25 
2438 
24.21 
6.50 
6.32 
1.97 
2.74 
5.34 
4.33 
3.12 
2.84 
1.10 
0J!0 
1.18 
2.94 
1.35 
2.70 
3.88 
3.97 
6.98 
6.61 
6.86 
5.89 
7.49 
0.00 
0.00 
0.00 
0.00 
0.00 
8.10 
8.09 
7.25 
6.57 
6.10 
6.13 
6.39 
5.65 
4.84 
11.05 
15.43 
25.09 
1026 
0.33 
0.34 
0.38 
1.02 
0.00 

ax 

0.00 

0.00 

4.84 

6.83 

4.94 

7.78 

815 

10.37 

9.36 

11.13 

5.34 

8.90 

8.82 

10.04 

15.00 

4.73 

8.03 

726 

8Je 

12.40 

12.46 

0.00 

029 

0.36 

1.30 

028 

0.63 

0.61 

2.06 


Mal- 

practica 

RVUs 


1.88 
1.72 
1.91 
0.64 
1.17 
3.62 
3.37 
a40 
0.72 
0.81 
0.42 
0.59 
0.54 
029 
027 
026 
0.11 
0.02 
0.10 
0.30 
0.11 
0.16 
0.38 
0.57 
083 
0.30 
0.M 
023 
0.33 
0.00 
0.00 
0.00 
0.00 
0.00 
124 
120 
1.31 
123 
1  36 
0.85 
0.82 
0.53 
0.80 
1.06 
2.51 
5.53 
0.87 
0.05 
0.06 
0.07 
0.19 
0.00 
0.00 
0.00 
000 
0.75 
1.03 
0.96 
1.13 
1.34 
1.53 
1.30 
1-49 
0.96 
120 
1.19 
1.33 
2.15 
0.77 
1,11 
1.19 
1.31 
1.61 
1.59 
0.00 
0.07 
0.07 
021 
0.06 
0.16 
0.19 
0.48 


Fu»y  Im- 


ad  non- 

tadNty 

total 


NA 

NA 

NA 

19.40 

NA 

NA 

NA 

NA 

17.60 

NA 

7.30 

11.53 

14.40 

9.83 

8.63 

8.98 

3.83 

0.63 

5.01 

10.91 

4.65 

NA 

8.92 

9.90 

NA 

12.72 

13.78 

11.68 

15.70 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

15.61 

NA 

1628 

NA 

NA 

NA 

NA 

2.15 

2.40 

2.56 

325 

0.00 

0.00 

0.00 

0.00 

NA 


NA 
NA 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.87 

1.95 

4.18 

1.85 

3.59 

4.78 

8.12 


2001 


non- 
fadllty 
total 


NA 

NA 

NA 

20.09 

NA 

NA 

NA 

NA 

17.54 

NA 

7.36 

11.27 

13.17 

968 

7.94 

8.38 

3.56 

0.62 

4.71 

9.89 

4.12 

NA 

9.00 

9.93 

NA 

12.44 

13.55 

1126 

15.71 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

15.64 

NA 

15.42 

NA 

NA 

NA 

NA 

1.92 

2.11 

227 

3.34 

0.00 

0.00 

0.00 

0.00 

NA 

NA 


NA 
NA 
NA 
NA 
NA 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.74 

1.79 

4.33 

1.70 

3.32 

429 

7.93 


Fulylm- 


ad  facil- 
ity total 


30.74 

28  43 

30.84 

17.71 

20.61 

60.30 

6022 

58.89 

15.48 

14.06 

5.96 

8.33 

14,40 

9.55 

832 

7.67 

3.38 

0.53 

323 

8.60 

3.59 

7.32 

8.92 

9.90 

16.62 

1221 

12.89 

10.76 

14.58 

O.W 

0.00 

0.00 

0.00 

0.00 

20  88 

20S7 

19.37 

1824 

18.63 

16.37 

15.61 

13i)7 

15.75 

23.78 

4024 

86.45 

22.11 

1.14 

126 

128 

3.01 

0.00 

0.00 

0.00 

0.00 

14.08 

17.87 

15.71 

19« 

22.19 

25.86 

22.44 

25.67 

16.14 

21.95 

r\M 

23.37 

37.71 

13.52 

1977 

19.68 

2240 

27.48 

27.52 

0.00 

122 

1.30 

3.55 

1.11 

2.68 

316 

7.38 


Year 

2001 

tranai- 

Itonal 

fadHy 


3313 

3022 

31.58 

18.83 

21.85 

63.10 

62.96 

62.71 

15.96 

14.65 

6.35 

8.87 

1317 

9.47 

771 

7.39 

3.24 

0.55 

3.37 

816 

3.32 

660 

900 

9.93 

1719 

12,06 

12.88 

10.57 

14.87 

0.00 

0.00 

0.00 

0.00 

0.00 

21.74 

20.88 

19.20 

18.65 

19.13 

16.42 

15.64 

13.31 

15.02 

25.37 

4120 

68.58 

23.70 

1  16 

126 

1.31 

X16 

0.00 

000 

0.00 

0.00 

13.54 

17.76 

15.13 

19.78 

22.18 

26.47 

23.04 

26.83 

15.64 

2133 

21.47 

24.06 

38.72 

13.04 

19.86 

19«4 

22.80 

28.53 

29.53 

0.00 

125 

1.U 

a86 

1.14 

2.64 

3.08 

7je 


GtobH 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 

zzz 

090 
090 
080 
080 
080 
080 
090 
080 
080 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
090 
090 
080 
080 
080 
080 
080 
080 
080 
080 
080 
090 
080 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
080 
090 
080 
080 
060 
080 
080 
080 
000 
080 
080 
080 
080 
080 
080 
090 
090 
080 
090 
YYY 
000 
000 
000 
000 

on 

000 

090 


'  CPT  cooes  anc  oescnptio"'  yi>  a-e  jcf v-igr'  JfXt  Ame^  a    M.-iical  Association.  All  Ftigrits  Reserved.  App4icable  FARS/DFARS  Mfiptf. 
'Copyngrrt  *994  Arnertcar  :>er*ta:  Ass.xuanor    a.!'  -\g^rs  .pse^ve^: 
'PE  RVUs  =  P-ac1ice  E, xpensp  «eiat:ve  ra'.;e  ."ii;;. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


17000 

17003 

17004 

17106 

17107 

17108 

17110 

17111 

172S0 

17200 

17261 

17262 

17283 

17264 

17266 

17270 

17271 

17272 

17273 

17274 

17276 

17280 

17281 

17282 

17283 

17284 

17286 

17304 

17306 

17306 

17307 

17310 

17340 

17360 

17380 

17999 

19000 

19001 

19020 

19030 

19100 

19101 

19110 

19112 

19120 

19125 

19126 

19140 

19160 

19162 

19180 

19182 

19200 

19220 

19240 

19260 

19271 

19272 

19290 

19291 

19316 

19318 

19324 

19325 

19328 

19330 

19340 

19342 

19350 

19355 

19357 

19361 

19364 

19366 

19367 

19368 

19369 

19370 

19371 

19380 

19396 

19499 


Mod 


Stakis 


DeBCflpBoo 


Destroy  bengn/premal  lesion 

Destroy  leskxis.  2-14  

Destroy  lesions.  15  or  mon  ... 

Destruction  at  sttin  lesions 

Destruction  of  slon  lesions 

Destruction  of  sian  lesions 

Destruct  lesion,  1-14 

Destruct  lesion.  15  or  mors  .... 

Chemical  cautery,  tissue  

Destruction  of  slun  lesions 

Destruction  of  slun  lesions 

Destruction  of  slun  lesions 

Destruction  of  slun  lesions 

Dsnudion  of  slun  lesions  . 

DMtiuction  ol  slun  lesions 

Destruction  of  skm  lesions 

DeHruclion  of  slun  lesions 

Destruction  o(  aUn  lesions 

Oesliuclimi  of  sMn  lesions 

Destruction  of  sidn  Iseione ...... 

uesirucDon  or  stun  lesions  ..... 

Destruction  o(  skin  lesions 

Destruction  of  skin  leskxis 

Destructxxi  of  skm  lesions 

Deelructkxi  ct  sMn  lesions 

Destructkxi  of  sMn  Isskins 

Destruction  01  skin  lesnns 

Chemosufgsry  of  skin  leskm  .. 

2nd  stme  Chemosurgery  

3id  stage  chemosurgery 

FdloiMUp  sidn  lesion  therapy  .. 
Extensive  skir  '^ttemosurgaiy  . 

Cryotherapy  ni  skin 

Skin  peel  merapy 

Hair  removal  tiy  eiectrotysis  ... 

SMn  Ussus  procedure 

Drainage  a(  breast  laston  

Drain  hraest  leskxi  add-on  

Inciskxi  of  breast  leskm 

tnjectkm  tor  breast  x-ray 

Biopsy  of  breast „ 

Bkjpsy  of  breast „ 

Nipple  exploration  , 

Excise  breast  duct  fistula 

Removal  of  breast  lesion 

Exciskxi.  breast  lesion 

Exdsion.  adil  braast  Isaion 

Ramoval  oi  breast  tissus „. 

riainoyal  of  breast  tissue 

Ratnowe  braast  (issue,  nodes  .. 

Ramoval  o(  breast  „ 

Ramoval  of  breast  

namovai  of  braast  _ 

Ramoval  of  braaat  » 

Removal  of  braast  

Removal  of  chest  waB  leskm  .. 

Reviskxi  of  ctiest  wall 

Extensive  chest  wall  surgery  ... 

Place  needle  wire,  braast  

Place  needle  wire,  breast 

Suspension  of  breast 

Raductkm  of  large  breast 

Enlaiga  braast  

Enlarge  breast  with  Implani 

Removal  of  breast  implant 

Removal  of  unplant  matenal  .... 
Immediala  breast  proettiesis  ... 

Delayad  breast  prosthesis 

Breast  recrmsttuctkm 

Correct  inverted  nipple(s)  

Breast  reconstruction 

Breast  roconstaiction 

Breast  reconstruction 

Breast  reconstrudxm „. 

Breast  reconstrudkm 

Breast  leconstructkm 

Breast  reconstruction 

Surgery  of  breast  capsule  

Rerrxivat  of  breast  capsule 

Revise  breast  raconstructkm  ... 
Design  custom  breast  implant  . 
Breast  surgery  procedure  


Physi- 
cian 
«Kirk 

RVUs 


0.60 
0.15 
2.79 
4.50 
9.16 
13.20 
0.65 
0.92 
0.50 
0.91 
1.17 
1.58 
1.79 
1.94 
2.34 
1.32 
1.49 
1.77 
2.05 
2.59 
3.20 
1.17 
1.72 
2.04 
2.84 
3.21 
4.44 
7.60 
2.85 
2.85 
2.85 
0.95 
0.76 
1.43 
0.00 
0.00 
0.84 
0.42 
3.57 
1.53 
1.27 
3.18 
4.30 
3.67 
5.56 
6.06 
2.93 
5.14 
5.99 
13.53 
8.80 
7.73 
15.49 
15.72 
0.16 
15.44 
18.90 
21.55 
127 
0.63 
10.69 
15.62 
5.85 
8.45 
5.68 
7.59 
6.33 
11.20 
8.92 
7.57 
18.16 
1926 
0.41 
2128 
25  73 
32.42 
29  82 
8.05 
9.35 
9.14 
2.17 
0.00 


Fully  Im- 
plement- 
ed non- 
facility 

PE 
RVUs 


0.99 

0.24 

2.34 

4.03 

6.56 

8.58 

0.93 

1.13 

0.62 

1.22 

1.34 

1.54 

1.65 

1.72 

1.92 

1.41 

1.50 

1.64 

1.78 

2.04 

^35 

125 

1.61 

1.77 

2.07 

2.35 

2.93 

745 

3.44 

3.47 

327 

1.37 

1.30 

1.46 

0.00 

0.00 

1.15 

0.78 

6.16 

-  9.87 

3.14 

9.36 

7.17 

6.51 

4.14 

4.75 

NA 

8.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.78 

1.64 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.18 

12.81 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.88 

000 


Year 

2001 
transi- 
tkmal 

non- 
tadllty 

PE 
RVUs 


0.86 

0.22 

2.37 

355 

5.93 

8.96 

0.81 

1.01 

0.56 

1.22 

1.38 

1.65 

1.85 

1.99 

229 

1.42 

1.80 

1.83 

204 

240 

2.69 

1.39 

1.78 

2.03 

2.37 

2.72 

3.37 

8.68 

3.19 

2.96 

2.85 

1.06 

1.05 

1.17 

0.00 

0.00 

0.97 

0.65 

5.00 

7.54 

2.53 

7.66 

6.05 

5.52 

3.89 

4.36 

NA 

7.56 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.60 

1.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11.06 

10.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.09 

0.00 


Fully  im- 
pterfeni- 
ed  facil- 

SrPE 
VUs 


0.27 
0.07 
1  28 
268 
4.90 
7.14 
0.26 
0.38 
0.20 
0.41 
0.55 
0.75 
0.84 
0.90 
099 
0.60 
0.71 
0.85 
0.97 
1.24 
1.59 
0.54 
0.82 
0.98 
124 
1.51 
2.45 
3.67 
1.38 
1.40 
1.41 
0.48 
0.26 
0.76 
0.00 
0.00 
0.30 
0.15 
3.17 
0.53 
0.45 
2.82 
4.16 
2.91 
3.43 
3.61 
1.10 
3.50 
4.32 
7.73 
5.68 
485 
8.87 
8.85 
8.61 
10.02 
13.36 
13.92 
0.44 
0.22 
7.28 
10.09 
3.58 
5.03 
436 
5.11 
3.25 
761 
6.56 
4.45 
13.19 
11.68 
24.19 
11.78 
15.11 
17.88 
17.95 
5.86 
6.90 
7.07 
1.15 
0.00 


Year 

2001 

transi-     ,      Mal- 
tkmai     !  practice 


faciiity 

PE 
RVUs 


0.32 
0.09 
1.57 
2.53 
4.68 
788 
0.30 
0.45 
0.24 
0.62 
0.79 
1.06 
1.24 
1.38 
1.59 
0.81 
1.01 
124 
1.43 
1.80 
2.12 
0.85 
1.18 
1.43 
1.75 
2.09 
3.01 
3.84 
1.65 
1.43 
1.46 
040 
0.27 
0.64 
0.00 
0.00 
0.33 
0.18 
2.76 
0.53 
0.51 
2.75 
3.79 
282 
3.36 
3.50 
122 
3.79 
4.36 
8.34 
5.78 
5.29 
943 
9.55 
9.02 
8.89 
13.81 
13.86 
0.45 
0.23 
8.65 
11.42 
3.58 
5.37 
431 
4.89 
4.33 
864 
6.84 
4.68 
13.19 
14.22 
22.67 
1329 
16.80 
18.87 
18.93 
6.07 
7.32 
7.50 
1.29 
0.00 


RVUs 


0.03 

0.01 

0.11 

027 

0.51 

076 

0.04 

0.05 

0.04 

0.04 

0.05 

0.06 

0.07 

0.06 

0.11 

0.06 

0.06 

0.07 

0.08 

0.11 

0.15 

0.05 

0.07 

0.08 

0.11 

0.13 

021 

0.31 

0.11 

0.11 

0.11 

0.05 

0.05 

0.06 

0.00 

0.00 

0.07 

0.03 

0.34 

0.06 

0.09 

023 

0.42 

0.35 

0.55 

0.60 

0.30 

052 

0.59 

1.33 

0.87 

0.77 

1.51 

1.49 

1.58 

1.68 

2.13 

252 

0.05 

0.03 

1.13 

1.65 

0.61 

0.90 

0.60 

0.80 

0.67 

1.19 

0.95 

075 

1.92 

2.04 

422 

2.15 

272 

3.46 

3.17 

0.86 

0.99 

0.97 

023 

0.00 


FuBy  im- 
plorrient- 
ed  non- 
facility 
total 


1.62 

0.40 

5.24 

8.89 

16.23 

22.54 

162 

2.10 

1.16 

217 

256 

3.18 

351 

3.74 

4.37 

2.79 

3.05 

3.48 

3.91 

4.74 

5.70 

2.47 

3.40 

3.89 

4.82 

5.69 

7.58 

15.36 

6.40 

6.43 

6.23 

2.37 

2.11 

2.95 

000 

0.00 

2.06 

1.23 

10.07 

11.46 

4.50 

12.77 

11.89 

10.53 

10.25 

11.41 

NA 

14.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.06 

230 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

22.05 

20.93 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.28 

0.00 


Year 
2001 
transi- 
tkmal 
non- 
facility 
total 


1.49 

0.38 

5.27 

8.41 

15.60 

22.92 

1.50 

1.96 

1.10 

2.17 

2.60 

329 

3.71 

4.01 

4.74 

2.80 

3.15 

3.67 

4.17 

5.10 

6.04 

2.61 

357 

4.15 

5.12 

6.06 

8.02 

14.59 

6.15 

5.94 

551 

2.06 

1.86 

266 

0.00 

0.00 

1.88 

1  10 

8.91 

9.13 

3.89 

11.07 

10.77 

9.54 

10.00 

11.01 

NA 

1322 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.01 

1.96 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

20.93 

1912 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

649 

0.00 


Fully  im- 
plement- 
ed facil- 
ity total 


0.90 

0.23 

4.18 

7.54 

14.57 

21.10 

0.95 

1.35 

0.74 

1  36 

1  77 

239 

2.70 

292 

3.44 

1.96 

2.26 

2.69 

3.10 

3.94 

4.94 

1.76 

2.61 

3.10 

3.99 

4.85 

7.10 

11.58 

4.34 

4.36 

4.37 

1.48 

107 

225 

0.00 

0.00 

1.21 

0.60 

7.08 

2.12 

1.81 

6.23 

888 

6.93 

9.54 

10.27 

433 

9.16 

10.90 

22.59 

15.35 

13.35 

25.87 

26.06 

10.35 

27.14 

34.39 

37.99 

1.76 

0.88 

19.10 

27.36 

10.04 

14.38 

10.66. 

13.50 

10.25 

20.00 

16.43 

12.77 

33.27 

32  96 

28.82 

3521 

43.56 

53.76 

50  94 

14.77 

17.24 

17.18 

3.55 

0.00 


Year 
2001 
transi- 
tkxial 
facility 
total 


0.95 

0.25 

4.47 

7.39 

14.35 

21.84 

0.99 

1.42 

0.78 

1.57 

2.01 

2.70 

3.10 

340 

4.04 

2.19 

2.56 

3.08 

3.56 

4.50 

5.47 

2.07 

2.97 

3.55 

450 

5.43 

7.66 

11.75 

4.61 

4.39 

4.42 

1.40 

1.08 

213 

0.00 

0.00 

124 

0.63 

6.67 

2.12 

1.87 

6.16 

8.51 

6.84 

9.47 

10.16 

4.45 

9.45 

10.94 

2320 

15.45 

13.79 

26.43 

26  76 

10.76 

26.01 

34.84 

37.93 

1.77 

0.89 

20.47 

28  69 

10.04 

14.72 

10.59 

13.28 

11.33 

21.03 

16.71 

13.00 

3327 

35.52 

27.30 

36.72 

45.25 

54.75 

51  92 

14.98 

17.66 

17.61 

3.69 

0.00 


Gkibal 


010 

zzz 

010 
090 
090 
090 
010 
010 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
XXX 
YYY 
000 

zzz 

090 
000 
000 
010 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 


'  CPT  codes  and  descnptions  only  are  copynght  20OO  Amencan  Medk^l  AssoOatron  AH  Rights  Resen/ed.  Applnable  FARS/DFARS  Appty. 
'Copyright  1994  Amencan  Dental  Association  All  nghts  reserved 
'  PE  RVUs  I  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


IT 

1 

Global 

itv 

u 

.95 

010 

.25 

zzz 

.47 

010 

.39 

090 

.35 

090 

.84 

090 

.99 

010 

.42 

010 

.78 

000 

.57 

010 

.01 

010 

.70 

010 

.10 

010 

40 

010 

04 

010 

19 

010 

56 

010 

08 

010 

56 

010 

SO 

010 

47 

010 

07 

010 

97 

010 

010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
XXX 
YYY 
000 
222 
090 
000 
000 
010 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 

zzz 

090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 


CPTV 
HCPCS' 


20000 
20005 
20100 
20101 
20102 
20103 
20150 
20200 
20205 
20206 
20220 
20225 
20240 
20245 
20250 
20251 
20500 
20501 
20520 
20525 
20550 
20600 
20605 
20610 
20615 
20650 
20660 
20661 
20662 
20663 
20664 
20665 
20670 
20680 
20690 
20692 
20693 
20694 
20802 
20805 
20808 
20816 
20822 
20824 
20827 
20838 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
20926 
20930 
20931 
20936 
20937 
20938 
20950 
20955 
20956 
20957 
20962 
20969 
20970 
20972 
20973 
20974 
20975 
20979 
20999 
21010 
21015 
21025 
21026 
21029 
21030 
21031 
21032 
21034 
21040 


Mod 


Status 


Descnpbon 


Incision  o(  abscess  

Incision  of  deep  abscess  

Explore  wound.  necK  

Explore  wound,  chest  

Explore  wound,  abdomen 

Exjjlore  wound,  extremity  

Excise  epiphyseal  bar 

Muscle  biopsy    

Oeap  muscle  biopsy  

Neodle  biopsy,  muscle  

Bone  biopsy  trocar/needle  .... 
Bone  biopsy  trocar/needle  .... 

Bone  biopsy,  exosional  

Bone  biopsy  excisional 

Open  bone  biopsy  

Open  bone  biopsy  

Injection  of  sinus  trad 

Ir^ect  sinus  tract  for  x-ray 

Removal  of  foreign  body  

Removal  of  foreign  IxxJy  

Inject  tendon/ligament/cyst  .... 

Drain/'iniect,  joinVbursa  

Drain/iri|act,  joint/bursa  

DrahVif^act,  joint/bufsa  

Treatinenl  of  bone  cyst 

Insert  and  remove  bone  pin  .. 
Apply, removfi  fixation  devioa  . 

Application  of  head  brace 

Application  of  peMs  L>race 

Application  of  thigh  orace 

Halo  txaca  application 

Removal  of  fixation  device  .... 
Removal  of  support  implant ... 
Removal  of  support  Implant ... 

Apply  bone  fixation  device 

Apply  bone  fixation  devica 

Ad|usl  bone  fixation  devica  .... 
Remove  bone  fixation  devio* 
Replantation,  arm,  complala .. 
Replant,  foreami,  complete  ... 
Replantation  hand,  complete  . 
ion  digit,  complete  .. 
ition  digit,  complete  .. 
Raplanlation  ttiumb,  comptote 
Raplanlation  ttiumb,  complete 
Replantation  foot,  complete  .,. 

Removal  of  bone  tor  graft 

Removal  of  bone  lor  graft 

Remove  cartilage  for  graft  

Remove  cartilage  for  graft  

Removal  of  fascia  tor  graft  .... 
Removal  of  fascia  for  graft  .... 
Removal  of  tendon  for  graft  ... 
Removal  of  tissue  tor  graft  .... 

Spinal  bone  allograft 

Spinal  bone  allograft 

Spinal  bone  autograft 

Spinal  bone  autograft  

Spinal  bona  aulogran 

Fluid  ptasaura.  musda  

FntHila  bone  graft,  microvasc  . 

Niac  bone  graft,  microvasc 

IMIxxie  graft,  microvasc  

Ottiar  bone  graft,  microvasc  .. 
Bone/skin  graft,  microvasc  ,... 

Bone/sldn  graft.  Uiac  crast  

Bon^sMn  graft,  maialaisal ...: 

Bona/SMn  graft,  great  loa  

Bactilcal  bone  stknutation 

Electrical  bone  stimulation , 

Us  bone  stimulation    , 

Muacuioekelatai  surgery  

Incision  o(  jaiw  )oint  

Resection  of  facial  tumor 

Excision  of  bone   lower  jaw  .... 

Excision  of  facial  bonets)  , 

Contour  of  face  bone  lesion  ... 
Removal  of  face  bone  lesion  ., 
Ranxjve  axosloais,  mandiUa . 

Ramova  exoatoais,  maxila 

Removal  of  face  t>one  lesion  ., 
Removal  of  jaw  bone  lesion  .., 


Year 

Fuiyim- 

2001 

Pfrysf- 

plomont* 

transi- 

cian 

adnon- 

tional 

1WXl( 

fadHty 

norv 

RVUs 

PE 

faculty 

RVUs 

PE 
RVUs 

2,12 

1.92 

1.67 

3,42 

269 

2.52 

10,08 

5.57 

5.53 

3.22 

3.07 

2.73 

3,94 

3.50 

3.15 

5,30 

3.96 

3.67 

13,69 

NA 

NA 

1,46 

1.56 

1.48 

235 

3.53 

3.16 

0,99 

2.80 

236 

1,27 

4.00 

3.36 

1,87 

363 

3.37 

3.23 

MA 

NA 

3,95 

NA 

NA 

5,03 

NA 

NA 

5,56 

KA 

NA 

1,23 

4.92 

379 

0,76 

10.92 

8.27 

1,85 

4.52 

3.58 

3,50 

5.52 

4.75 

0,86 

1.79 

1.45 

0,66 

123 

1.05 

0,68 

1.53 

1.27 

0,79 

1.90 

1.55 

22B 

3.83 

3.01 

2.23 

3.81 

3.15 

2,51 

NA 

NA 

4.89 

NA 

NA 

6,07 

NA 

NA 

5.43 

NA 

NA 

8.06 

NA 

NA 

1.31 

2.16 

1.76 

1.74 

5.07 

400 

3.35 

4.28 

4.11 

3.52 

NA 

NA 

6,41 

NA 

NA 

5.86 

NA 

NA 

4,16 

7.47 

6.31 

41,15 

NA 

UA 

0,50 

NA 

NA 

61,65 

NA 

NA 

30,94 

NA 

NA 

25,59 

NA 

NA 

30,94 

NA 

NA 

26,41 

NA 

fJA 

41,41 

NA 

NA 

5.58 

5.46 

4.86 

7,55 

NA 

NA 

5.34 

7.05 

5.50 

6,35 

NA 

NA 

5,31 

NA 

NA 

6.61 

9.82 

8.56 

6,48 

NA 

NA 

5.53 

NA 

NA 

0,00 

0.00 

0.00 

1.81 

NA 

NA 

0.00 

0.00 

0.00 

2.79 

NA 

NA 

3.02 

NA 

NA 

1.28 

NA 

NA 

39.21 

NA 

NA 

39.27 

NA 

NA 

40.65 

NA 

HA 

3957 

NA 

NA 

43.92 

NA 

NA 

43.06 

NA 

NA 

42  99 

NA 

NA 

45.76 

NA 

NA 

0.62 

0.39 

1.22 

2.60 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

10.14 

NA 

I4A 

5.29 

NA 

NA 

10.06 

6.87 

8.28 

4.85 

4.92 

454 

7.71 

5.99 

6,79 

6.46 

5.03 

4.68 

3.24 

3.11 

3,33 

3.24 

3.09 

3.37 

16.17 

9.33 

8,89 

2.11 

2.75 

2.81 

Fully  irtv 
plernent- 
ed  facil- 
ity PE 
RVUs 


1.16 

2.14 

4.71 

1.87 

1.88 

3.01 

9.58 

0.62 

099 

0.36 

2.50 

2.72 

3.80 

4.18 

3.92 

443 

348 

0.26 

2.81 

3.82 

0.22 

027 

0.27 

0.51 

2,41 

2,75 

1,42 

6,04 

4,96 

4,17 

7,71 

1,13 

3.24 

4.28 

1,90 

3.39 

10.52 

5.40 

22.58 

39.31 

47.48 

43.71 

34  68 

41.90 

39.21 

24.36 

5.46 

780 

6.05 

6.46 

5.07 

5.79 

6.30 

5.49 

0.00 

0.95 

0.00 

1.48 

1.58 

1.89 

27.44 

26.61 

18.71 

25.96 

29.77 

28,35 

18.95 

27.78 

0,31 

1,38 

000 

000 

6,91 

6,39 

6.28 

4.62 

5.61 

4.36 

2.04 

213 

9.33 

1.67 


Year 
2001 
transi- 
tional 
fadWy 

PE 
RVUs 


1.10 

2.10 

4.88 

1.83 

1.93 

2.96 

10.55 

0.77 

1.25 

0.53 

2.23 

269 

3.36 

4  11 

432 

4,91 

2,71 

0,28 

2.x 

347 

057 

0,33 

0.33 

0.51 

1.94 

2.36 

1.49 

5.57 

5.50 

4.39 

682 

0.98 

263 

4.11 

2.42 

4.04 

8.57 

4.76 

27.17 

42.01 

51  18 

40.46 

32.36 

39.10 

35.93 

28.51 

4.86 

7.19 

4.75 

610 

4.87 

5.53 

6.20 

4.82 

0.00 

1.18 

0.00 

1.83 

1.97 

1.71 

30,31 

2756 

21,60 

26,77 

33.22 

31.93 

24,96 

3258 

1.16 

1.81 

0.00 

0.00 

7.96 

6.37 

5.83 

4.32 

6.51 

4.18 

2.53 

2.65 

8.89 

2.00 


Mal- 
practice 
RVUs 


0.15 
0.31 
0.94 
0.30 
0.39 
0.53 
1.03 
017 
058 
006 
0.06 
0.10 
057 
0.36 
0.46 
067 
0.09 
003 
0.15 
0.34 
006 
0.05 
0.05 
0.06 
016 
0.17 
0.45 
0.83 
0,64 
0,55 
1,38 
0,17 
017 
0,33 
0.33 
0.64 
0,66 
0,43 
3.51 
3.56 
546 
350 
2  64 
3.26 
272 
4,99 
0,55 
078 
0,43 
0.55 
0.51 
0.84 
0.68 
0.73 
0.00 
0,31 
0,00 
0,34 
044 
0,13 
3.88 
466 
4,84 
4,28 
4,12 
4,49 
3,89 
473 
0,04 
0.31 
0.00 
0.00 
050 
0.52 
0,77 
0.38 
0,62 
0,47 
054 
0.25 
1.32 
0.16 


Fully  ifti- 

plernent- 

ed  nofv 

faaMy 

total 


4.19 

6.42 

1659 

6.59 

7.83 

9.79 

NA 

3.19 

616 

3.85 

533 

5.60 

NA 

NA 

NA 

NA 

6.24 

11.71 

6.52 

9.36 

2.71 

1.94 

256 

2.75 

657 

651 

NA 

IM 

NA 

NA 

NA 

3.64 

6.98 

7.96 

NA 

NA 

NA 

12.06 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

11.59 

NA 

12.82 

NA 

NA 

17.27 

NA 

NA 

0.00 

NA 

O.W 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.06 

NA 

0.00 

0.00 

NA 

NA 

17.70 

1015 

14.32 

11.96 

6.59 

6.58 

26.82 

502 


Year 
2001 
tiansi- 


non- 

fadMy 

total 


3.94 

655 

16.55 

6.2S 

7.48 

9.50 

NA 

3.11 

5.79 

3.41 

4.69 

534 

NA 

NA 

NA 

NA 

5.11 

9.06 

5.58 

8.59 

2.37 

1.76 

2.00 

2.40 

5.45 

5.SS 

NA 

NA 

NA 

NA 

NA 

354 

5,91 

779 

NA 

NA 

NA 

10,90 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.99 

NA 

1157 

NA 

NA 

16.01 

NA 

NA 

0,00 

NA 

0,00 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1,88 

NA 

0,00 

0,00 

NA 

NA 

17,11 

9,77 

15,12 

11,61 

6.81 

6,86 

26,38 

5,06 


Fuiy im- 


ad  facu- 
lty total 


3,43 

5,87 

15,73 

5.39 

651 

8,84 

24,30 

25S 

3,62 

141 

3.83 

469 

7.30 

8.49 

9,41 

10,66 

4.80 

1.05 

4J1 

7,66 

1,14 

0,98 

1,00 

1,36 

4,85 

515 

438 

11.78 

11.67 

10.15 

17.15 

2.61 

515 

7.96 

5.75 

10.44 

17.04 

9.99 

67.24 

43.37 

114.59 

77.85 

62.91 

76.10 

68.34 

70.76 

1159 

16.13 

11.82 

13.36 

10.89 

1354 

13.46 

11  75 

0.00 

3.07 

0.00 

4.61 

5.04 

358 

70.53 

70.56 

6450 

6951 

77.81 

75.90 

65  83 

7855 

0.97 

459 

0.00 

0  00 

17.56 

1250 

17  11 

9.85 

13.94 

11.29 

5.52 

5.62 

26.82 

3.94 


Yaw 

2001 
tiansi- 


ladlity 
total 


3.37 

5.83 

15.90 

5.35 

656 

8.79 

2557 

2.40 

3.88 

158 

3.56 

4.66 

6.86 

842 

9.81 

11.14 

4.03 

1.07 

4.30 

7.31 

1.19 

1.04 

1.06 

1.36 

438 

476 

445 

1159 

1251 

10.37 

1656 

246 

454 

7,79 

657 

11,08 

15,09 

935 

71.83 

46.07 

118.29 

74.60 

60.56 

73.30 

65  06 

74.91 

10,99 

15,52 

10,52 

13,00 

10,69 

12.98 

13.36 

11.08 

0.00 

3.30 

0.00 

4.96 

5.43 

310 

73.40 

7151 

67.09 

70  32 

8156 

79  48 

71.84 

82  77 

1,82 

472 

0,00 

0,00 

18,60 

1218 

1666 

9.55 

14,84 

11,11 

6,01 

614 

26.38 

457 


Qlobal 


010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
010 
010 
000 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
ZZZ 
XXX 
ZZZ 
ZZZ 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
XXX 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Reserved  ApplicatJie  FARSTOFARS  Apply 
'Copynght  1994  American  Dental  Association,  All  nghts  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units, 
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CPTV 
HCPCS' 


21041 

21044 

21045 

210S0 

21060 

21070 

21078 

21077 

21079 

21080 

21081 

21082 

21083 

21084 

21086 

21086 

21087 

21088 

21069 

21 1M 

21110 

21118 

21120 

21121 

21122 

21123 

21125 

21127 

21137 

21138 

21139 

21141 

21142 

21143 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21195 

21198 

21196 

21206 

21206 

21209 

21210 

21215 

21230 

21235 

21240 

21242 

21243 

21244 

21245 

21246 

21247 

21248 

21249 

21255 

21256 

21260 

21261 

21263 

21267 

21268 

21270 

21275 


Mod 


Status 


A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnplion 


Removal  of  jaw  txme  lesion 
Removal  of  )aw  bone  leston 

Extensive  )aw  surgery 

Removal  of  law  joint  

Remove  |aw  joint  caiUlage  .. 
Remove  coronoid  process  ... 
Prepare  face/oral  pro 
Prepare  face/oral  pro 
Prepare  tace/orai  proslheals  _. 
Prepare  lace/oral  prosthesis  .... 
Prepare  tace/oral  prosthesis  .... 
Prepare  facaoral  prosthesis  .... 
Prepare  (ac^oral  prosthesis  .... 
Prepare  faca/oral  proslheaia .... 
Prepare  fan^oral  proslttnl* .... 
PrefMre  face/oral  proathaiis .... 
Prepare  (aca/oral  prosttwsis  .... 
Prepare  laca/oral  prosthesis  .... 
Prepare  faca^oral  prosttiesis  ._. 

MaxHofacial  fixation  

Ii<ai  denial  fixation  

Inleclkxi,  jaw  joint  «-ray 

Haconstniction  of  chin 

Reconstruction  of  chin 

Reconstruction  of  chin „ 

nacijoiliucUuii  of  chin 

AugmantaHon,  kwrer  taw  bona 
Augmentation,  kMwr  jaw  bona 

Reduction  of  foratwad 

Reduction  of  toiatiead  

Reduction  of  forehead  

Reconstruct  midface.  lefort 

Reconstnict  midface.  Mori 

Reconstruct  midface.  Mxt 

Reconstruct  midface.  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

RaconslTuct  midface,  Mort 

Raconstnjct  midlaca.  Mart 

Reconstruct  midface,  Mort 

Reconstruct  midface.  lefort 

Reconstruct  ortjit/Torehead  

Reconstruct  ortMt/toretiead  

Reconstruct  entire  lorehead  

Reconstruct  entire  (orafwad  

Contour  cranial  bona  laaion 

Reconstruct  cranial  bona „ 

Reconstruct  cranial  bona 

Reconstruct  cranial  bone 

Reconstrtiction  of  midface  

Reconstnjct  tower  law  bone  

ftaconstruct  lower  jaw  bone  

neconstruct  lower  jaw  bone  

Recortstruct  lower  jaw  bone  

Recor«lruct  lower  jaw  bone  

Reconstruct  upper  |aw  bona 

Augmentation  of  faoal  bones  ,.. 

Reduction  of  facial  bones   

Face  bone  graft  

Lower  jaw  bone  graft 

Rib  carWags  graft  

Ear  cartilage  graft  

Reconstruction  of  jaw  Joliit  

Reconstruction  of  Jaw  joint  

fteconstruction  of  jaw  joint  

Reconstruction  of  lower  jaw  

Raconsliuction  of  )aw 

Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  

Reconstruction  of  jaw  

RaconstrtKlion  of  jaw  

Reconstruct  lower  )aw  borw  

Reconstruction  of  ortiit 

Revise  eye  sodtets 

Revise  eye  socitets  

Revise  eye  sockets  

Revise  eye  sociiets 

Revise  eye  socitets 

Augmentation,  cheek  bone 

Revision,  ortxlofacial  bones 


Physi- 
cian 
woili 

RVUs 


8.71 
11.86 
16.17 
10.77 
10.23 
8.20 
13.42 
33.75 
22.34 
2510 
22  88 
20.87 
19.30 
22.51 
0.09 
24.92 
24.92 
0.00 
0.00 
4.22 
5.21 
0.81 
4.93 
7.84 
8.52 
11.16 
10.62 
11.12 
9.82 
12.19 
14.61 
18.10 
18.81 
19.58 
19.94 
20.71 
21.77 
25.24 
28.30 
30.52 
34.45 
42.38 
46.44 
27.80 
33.17 
22.25 
25.19 
9.90 
32.19 
35.31 
38.24 
22.46 
17.15 
19.84 
17.24 
18.91 
14.16 
14.10 
10.23 
6.72 
10.23 
10.77 
10  77 
6.72 
14.05 
12.95 
20.79 
11.86 
11.86 
12.47 
22.63 
11.48 
17.52 
16.72 
16.19 
16.52 
31.49 
28.42 
18.90 
24.48 
10.23 
11.24 


Fully  Im- 


ed  norv 
faculty 

PE 
RVUs 


5.21 

l>4A 

NA 

NA 

MA 

NA 

9.51 

23.92 

16.90 

18.99 

17.31 

14.79 

14.60 

1703 

6.38 

18.85 

17  66 

0.00 

0.00 

463 

4.87 

659 

1009 

7.18 

NA 

NA 

7.83 

8.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.98 

6.89 

8.24 

8.20 

NA 

10.51 

NA 

NA 

NA 

NA 

940 

9.52 

NA 

8,26 

10.88 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

7.88 

NA 


Year 

2001 
transi- 
tional 

non- 
faciiity 

PE 
RVUs 


5.47 

NA 

NA 

NA 

NA 

NA 

11.14 

28.02 

20.25 

22  76 

20.74 

17.32 

17.50 

20.41 

7.47 

22.59 

20.68 

aoo 

0.00 
376 
5.15 
5.14 
8.54 
6.92 
NA 

7.15 
8.75 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
979 
6.41 
9.23 
9.37 
IM 
9.89 
NA 
NA 
NA 
NA 
10.16 
954 
NA 
9.62 
13.39 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.50 
NA 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


4.15 
7.44 
9.67 
10.88 
10.05 
5.61 
7.16 
18.00 
1245 
13.99 
12.75 
11.13 
1076 
12.54 
4.80 
13.89 
13.29 
0.00 
0.00 
3.57 
3.78 
0.30 
36 
5.67 
6.54 
8.28 
7.23 
6.67 
7.56 
7.64 
9.69 
10.87 
12.55 
10.42 
10.50 
10.73 
1127 
12.53 
18.33 
1626 
16.97 
2458 
22.57 
14  67 
18.18 
16.07 
18.29 
787 
21.35 
20.50 
23.46 
14.77 
10.11 
11.79 
11.58 
12.33 
1093 
9.40 
7.88 
519 
769 
6.51 
9.26 
7.24 
11.16 
11.56 
13.46 
8.38 
9.40 
9.52 
15.57 
7.35 
9.72 
9.49 
12.52 
9.95 
19.07 
14.51 
14.03 
14.81 
7.86 
988 


Year 
2001 
transi- 
tionai 
facility 

PE 
RVUs 


4.66 
8.17 
11.01 
1121 
1059 
6.06 
938 
23  58 
16.92 
19.01 
17.32 
14.58 
14.62 
17.04 
6.29 
18.87 
17.41 
0.00 
0.00 
2.97 
4.34 
0.42 
500 
5.79 
6.60 
8.42 
8.70 
7.15 
7.60 
8.14 
10.16 
12.04 
13.44 
11.99 
11.77 
12.08 
12.63 
14.41 
19.36 
1821 
19.54 
26.85 
26.14 
16.51 
20.25 
16.46 
18  73 
7.68 
22  42 
22  39 
25.21 
15.48 
10.92 
12.71 
12.03 
12.94 
1222 
9.80 
8.96 
5.14 
8.82 
8.10 
976 
7.44 
12.57 
12.54 
14.00 
9.83 
10.16 
9.54 
18.43 
8.94 
12.52 
12.11 
1422 
12.39 
19.13 
19.37 
14.49 
15.27 
850 
984 


Mal- 
practx:e 
RVUs 


0.49 

0.89 

125 

0.74 

0.77 

0.71 

094 

2.44 

1  51 

1.74 

1.60 

1.47 

1.31 

1.61 

0.66 

1.84 

181 

OOO 

0.00 

024 

0.34 

0.06 

0.40 

060 

0.72 

0.90 

0.81 

0.92 

0.88 

106 

1.27 

1  42 

1.77 

121 

1.48 

1.81 

1.53 

1.85 

325 

314 

354 

3.77 

3.51 

192 

3.75 

2.52 

221 

1.04 

277 

3.14 

652 

1.87 

1.42 

1.64 

1.34 

1.50 

103 

1.02 

0.79 

0.55 

0.75 

0.78 

0.96 

0.53 

109 

109 

1.53 

0.95 

0.91 

0.96 

1.62 

0.85 

1.33 

1.66 

1.38 

0.67 

2.38 

1.12 

1.12 

389 

0.89 

1  05 


FuHy Im- 
plernent- 
ed  non- 
facility 
total 


12.41 
NA 
NA 
NA 
NA 
NA 
23.87 
60.11 
40.75 
45.83 
41  79 
37.13 
3621 
41.15 
7.13 
45.61 
44.39 
0.00 
0.00 
9.09 
1042 
7.45 
15.42 
15.42 
NA 
NA 
19.26 
20.84 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
20.00 
14.16 
19.22 
19.75 
NA 
17.76 
NA 
NA 
NA 
NA 
22.17 
22  95 
NA 
20.59 
29  73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
18.98 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 
tdal 


12.67 
NA 
NA 
NA 
NA 
NA 
25.50 
6421 
4410 
49.60 
45.22 
39.66 
38.11 
44  53 
8.22 
49.35 
47.41 
0.00 
0.00 
8.22 
1070 
6.00 
13.87 
15.16 
NA 
NA 
18.58 
20.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
-NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
20.81 
13.68 
2021 
20.92 
NA 
1714 
NA 
NA 
NA 
NA 
22  93 
22.97 
NA 
21.95 
32.24 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
19.62 
NA 


Fully  im- 
plement- 
ed facil- 
ity total 


11.35 
20.19 
27  09 
2217 
21.05 
14.52 
21.52 
54.19 
36  30 
40  83 
3723 
33.47 
31.37 
36.66 
5.55 
40.65 
40.02 
0.00 
0.00 
803 
933 
1.16 
10.69 
13.91 
15.78 
20.34 
18.66 
1871 
18.26 
20.89 
25.57 
30.39 
33.13 
31.21 
31.90 
33  05 
34.57 
39.62 
4988 
49  92 
54.96 
70  73 
72  52 
44.39 
55.10 
40.84 
45.69 
18.81 
56.31 
58  95 
68.22 
39.10 
28.68 
33.27 
30.16 
32.74 
2612 
24  52 
18.90 
12.46 
18.67 
18.06 
20  99 
14.49 
26.30 
25.60 
35.78 
21.19 
22.17 
22.95 
39.82 
19.68 
28.57 
27.87 
30.09 
27.14 
52.94 
44.05 
34.05 
43.18 
18.96 
22.17 


Year 
2001 
transi- 
tional 
facility 
total 


11.88 
20.92 
28.43 
22.72 
21.59 
14.97 
2374 
59.77 
40  77 
45  85 
41.80 
36.92 
35.23 
41.16 
7.04 
45  63 
44.14 
0.00 
0.00 
743 
9.89 
1.28 
10.33 
14.03 
15.84 
20  48 
1813 
19.19 
18.30 
21.39 
26.04 
31.56 
34.02 
32  78 
33.17 
34.40 
35  93 
41.50 
5091 
51.87 
57.53 
73.00 
76  09 
4623 
57.17 
41.23 
4613 
18.62 
57  38 
60.84 
69  97 
39.81 
29  49 
3419 
3061 
33.35 
2741 
24.92 
19.96 
1241 
19.80 
1965 
21.49 
14.69 
27.71 
26.58 
36.32 
22.64 
22.93 
2297 
42.68 
21.27 
31.37 
30.49 
31.79 
29  58 
53.00 
48.91 
34.51 
43.64 
19.62 
22.13 


Global 


090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090- 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


'  CPT  codas  and  descriptions  only  are  copynght  2000  American  Medical  Associatton  AH  Rights  Resen/ed.  Applicable  FARS/DFARS  Aootv 
•Copyright  1994  American  Dental  Association  All  nghts  reserved  "ft"j 
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>r 

1 

Sl- 

Global 

Itv 

II 

.S8 

090 

.92 

090 

.43 

090 

.72 

090 

59 

090 

.97 

090 

.74 

010 

.77 

090 

.77 

090 

85 

090 

.80 

090 

.92 

090 

.23 

090 

.16 

090 

.04 

010 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090- 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


CPTV 
HCPCS' 


21280 
21282 
21295 
21296 
21299 
21300 
21310 
21315 
21320 
21325 
21330 
2133S 
21336 
21337 
21338 
21339 
21340 
21343 
21344 
21345 
21346 
21347 
21348 
21365 
21356 
21360 
21365 
21366 
21385 
21386 
21387 
21390 
21395 
21400 
21401 
21406 
21407 
21406 
21421 
21422 
21423 
21431 
21432 
21433 
21435 
21436 
21440 
21445 
21450 
21451 
21452 
21453 
21454 
21461 
21462 
21465 
21470 
21480 
21485 
21490 
21493 
21494 
21495 
21497 
21499 
21501 
21502 
21510 
21550 
21555 
21556 
21557 
21600 
21610 
21615 
21616 
21620 
21627 
21630 
21632 
21700 
21705 


Mod 


Status 


Description 


Revision  of  eyelid  

Revision  of  eyelid  

Revision  of  iav»  musde/bone  . 
Revision  of  |aw  musde/bone  . 
Cranio/maxillofacial  surgejy ... 

Treatment  of  sicull  fracture 

Treatment  of  nose  fracture  .... 
Treatment  of  r>ose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 

Treatment  of  nose  fracture 

Treatment  of  nose  fracture  .... 

Treat  nasal  septal  fracture 

Traat  nasal  septal  fracture 

Traat  twsoaOimold  fracture  ... 
Treat  nasoeltwnoM  fracture  ... 
Treatment  of  nose  fracture  .... 
Treatment  of  smus  fracture  ... 
Traatmant  of  sinus  fracture  ... 

Traat  noaai^  fracture 

Treat  noaa^aw  fracture 

Treat  noaajaw  fracture 

Traat  noaa^  fracture 

Treat  ctwak  txxia  fracture 

Traat  cfwak  bona  fracture 

Traat  chaak  bona  fracture 

Traat  cfiaak  bona  fraekire 

Tiaal  chaak  bona  traclure 

Tiaal  aya  aoeliat  fraehjre 

Treat  aya  aockot  fracture 

Treat  aya  socket  fracture 

Traat  aye  socket  fracture 

Traat  aya  aockat  fracture 

Traat  aye  aocttal  fiadiaa 

Traat  eye  socket  fraclu-e  

Treat  eye  socxe*  '-ac..  t^    

Traat  eye  socxe'  '^ac:..  e  

Traat  eyi-  s-;«;Ke'  -ac.  •■    . 

Traat  mo..,t-  ':>-c- •-s.~.,'e    

Traat  mo_"  -'xf  •'■ac:j-(-  

Traat  mo;,t'  -DO'  ••aa.^'fr     

Treat  cfa-Kjrar;a  "act..'e    


T-ea' 
T'ea' 
T'ea' 
T'ea' 


T'ea 
T-ea 

T'ea'  "'we 
T-ea'  o^e 
T-ea*  ewe 
T'ea'  "?we 
T'ea'  ■'■•we 


:*anicfaoa  ' 
.'a^Motacia  • 
:'a'"Ota'C!a  *' 
■a'^'-orana  ' 
^Je'^ta  ^aQ€  ' 


3e"'a  ''Oge  I'ac^'e 


.a*  ' 


..'e 


T'ea' 

T-ea"  ■ 

T-ea' 

Rese' 

Rese- 

Recair 


■?we    a-A  "8'.~'..-fr 

'■•we'   aw  "a~!.'fe      

■^w*^'   a*  "'a-Ture      

jwe     aw  "acT-jre     

owe'  aA  "acture  

owe'   aw  "acture  

itsiocatec  fSw 

otsiocalec  .aw 

aisiocatec  taw 

Treat  nyo)d  bona  fracture 

Traat  fiyoid  bone  fracture 

Traat  hyoW  bona  fracture  

Interdental  wiring  _ 

HeiK)  surgery  procedure 

Drain  neck/ctiast  laaton  

Dram  cfiest  leaton  

Drainage  of  bone  lesion  

Biopsy  of  necx/cfiest 

Remove  lesion.  ned</ctieat ... 
Remove  lesion,  neck/diaat ... 
Remove  tumor,  neck/cfteat ... 

Partial  removal  of  rtb  

Partial  removal  of  rib  

Removal  of  rib 

Removal  of  rib  and  nerves  ... 
Partial  removal  of  stemum  ... 

Sternal  debridement  

Extensive  stemum  surgery  ... 
Extensive  stemum  surgery  ... 

Revision  of  neck  muscle 

Reviskm  of  neck  musde/rib  .. 


Year 

»=ullyinv 

2001 

Pfiyai- 

plamant- 

transi- 

cian 

ed  non- 

twnal 

viKXk 

iadlity 

non- 

RVUs 

PE 

tacHity 

RVUs 

PE 
RVUs 

603 

NA 

NA 

3.49 

NA 

NA 

1.53 

NA 

NA 

4.25 

Kk 

NA 

0.00 

0.00 

000 

0.72 

235 

2.01 

0.58 

2.28 

191 

1.51 

2.88 

265 

1.85 

4.06 

3.68 

3.77 

MA 

NA 

5.38 

MA 

NA 

8.61 

NA 

NA 

5.72 

NA 

NA 

2.70 

4.90 

444 

6.46 

NA 

NA 

8.09 

NA 

NA 

10.77 

NA 

NA 

12.95 

NA 

NA 

19.72 

NA 

NA 

8.16 

745 

773 

10.61 

NA 

NA 

12.69 

NA 

NA 

16.69 

NA 

IM 

■3.77 

3.49 

3.04 

4.15 

NA 

NA 

6.46 

NA 

NA 

14.95 

NA 

NA 

17.77 

NA 

NA 

9.16 

NA 

NA 

9.16 

NA 

NA 

9.70 

NA 

NA 

10.13 

NA 

NA 

12.68 

NA 

NA 

1.40 

2.87 

2.61 

3.26 

*2S 

389 

7.01 

NA 

NA 

8.61 

NA 

NA 

12.38 

NA 

NA 

5.14 

6.39 

646 

8J2 

NA 

NA 

)0.40 

NA 

NA 

7.05 

NA 

NA 

8.61 

NA 

NA 

25.35 

NA 

NA 

17^5 

NA 

NA 

28.04 

NA 

NA 

^70 

5.00 

458 

5.36 

6.14 

6.26 

2.97 

5.56 

4.94 

4.87 

5.91 

6.02 

1.96 

7.04 

5.66 

5.54 

656 

6.72 

6.46 

NA 

NA 

8.09 

8.05 

645 

9.79 

897 

9.65 

11.91 

NA 

NA 

15.34 

NA 

NA 

0.61 

1.47 

1.32 

3.99 

3.51 

3.23 

11.86 

NA 

NA 

1.27 

NA 

NA 

6.28 

NA 

NA 

5.69 

NA 

t4A 

3.86 

4.17 

4.21 

0.00 

0.00 

0.00 

3.81 

3.83 

3.37 

7.12 

NA 

NA 

5.74 

NA 

NA 

2.06 

2.16 

1.85 

4.35 

4.09 

3.50 

5.57 

NA 

NA 

8.88 

NA 

NA 

689 

NA 

NA 

14.61 

NA 

NA 

9.87 

NA 

NA 

12.04 

NA 

NA 

6.79 

MA 

NA 

6.81 

NA 

NA 

17.38 

NA 

NA 

18.14 

NA 

NA 

6.19 

7.62 

6.84 

9.60 

NA 

NA 

Fully  btv 
plernent- 
ed  facil- 
ity PE 
RVUt 


5.99 
496 
4.26 
4.31 
0.00 
0.28 
0.16 
1.15 
1.87 
3.39 
5.02 
6.57 
4.95 
292 
5.95 
6.31 
9.24 
9.34 
12.80 
7.41 
8.90 
9.02 
9.60 
2.04 
3.02 
5.24 
1072 
11.76 
6.79 
7.48 
7.82 
8.15 
9.36 
0.92 
2.99 
596 
7.39 
10.01 
5.27 
7.00 
7.66 
5.51 
7.63 
15.99 
12^7 
17.76 
3.20 
489 
2i1 
4.91 
3.86 
5.62 
5.14 
7.27 
7.50 
731 
9.27 
0.18 
3i)1 
7.14 
296 
4.95 
5.11 
3.45 
0.00 
3.38 
7.34 
7.54 
1.24 
2.48 
3.20 
7.42 
8.46 
10.21 
8.99 
1212 
8.80 
14  79 
13.86 
15.27 
7.24 
6.97 


Year 
2001 

transi- 
tional 
facility 

PE 
RVUs 


6.29 
4.76 
3.46 
4.22 
0.00 
0.46 
0.32 
1  36 
2.04 
3.65 
5.37 
7.50 
482 
296 
5.82 
6.66 
9.35 
9.49 
12.09 
7.70 
9.23 
9.58 
10.28 
1.95 
3.51 
5.86 
11.39 
12.10 
7.70 
8.07 
7.89 
9.14 
9.63 
1.14 
2.94 
5.88 
7.47 
9.81 
5.62 
7.73 
8.41 
5.77 
7.56 
16.87 
12.80 
17.30 
3.23 
5.33 
2.43 
557 
Z2I 
6.02 
5.79 
7.87 
8.55 
7.77 
11.53 
0.35 
2.85 
7.07 
2.63 
5.75 
5.14 
3.67 
0.00 
3.03 
6.65 
6.69 
1.16 
2.30 
343 
7.87 
7.57 
9.06 
9.49 
11.06 
8.46 
12.46 
13.89 
14.58 
656 
6.54 


Mal- 
practice 
RVUs 


0.29 
0.20 
0.11 
0.35 
0.00 
0.08 
0.06 
0.12 
0.14 
0.31 
0.47 
0.65 
0.47 
023 
0.53 
0.65 
069 
1.20 
1.78 
0.64 
0.83 
1.08 
1.44 
0.32 
0.34 
0.52 
1.28 
1.52 
0.67 
0.75 
0.78 
0.74 
1.16 
0.12 
0.25 
0.60 
0.70 
1.21 
0.38 
0.68 
0.82 
0.54 
0.»4 
2.11 
1.36 
^M 
0.20 
0.42 
0.23 
0.37 
0.15 
0.44 
0.48 
0.65 
0.76 
0.95 
1.21 
005 
0.27 
0.84 
0.10 
0.45 
0.41 
0.30 
0.00 
0.37 
0.78 
0.63 
0.12 
0.39 
0.52 
0.81 
0.79 
1.99 
1.30 
1.45 
0.78 
0.84 
1.95 
2.27 
0.74 
1.27 


Fully  im- 
plement- 
ed non- 
fadlity 
total 


'  CPT  codes  and  descnptkxis  only  are  copyrigm  2000  American  Medical  Associatran.  AH  Rights  Reserved  Applicable  FARSiDFARS  Apply. 
'Copyngtil  1994  Amencan  Dental  Association  All  rights  reserved 
»PE  RVUs  =  Practice  Expense  Relative  Value  Units 


NA 

NA 

NA 

NA 

0.00 

3.15 

2.92 

4.51 

6.05 

NA 

NA 

NA 

NA 

7.83 

NA 

NA 

NA 

NA 

NA 

16.25 

NA 

NA 

NA 

7.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.38 

7.76 

NA 

NA 

NA 

11.91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.90 

11.94 

8.76 

11.15 

9.17 

12.54 

NA 

1679 

19.52 

NA 

NA 

2.13 

777 

NA 

NA 

tM 

NA 

8.33 

0.00 

8.01 

t4A 

NA 

4.34 

8.83 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.55 

NA 


Year 
2001 
transi- 


rxxi- 
tadlity 
total 


NA 

NA 

HA 

NA 

0.00 

2-81 

2.55 

4.28 

5.67 

NA 

NA 

NA 

NA 

7.37 

NA 

NA 

NA 

NA 

NA 

16.53 

NA 

NA 

NA 

713 

NA 

NA 

NA 

NA 

Hk 

NA 

NA 

NA 

NA 

4.13 

7.40 

NA 

NA 

NA 

11.96 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

748 

12.06 

8.14 

11.26 

779 

12.70 

NA 

17.19 

20.20 

IM 

NA 

1.96 

7.49 

NA 

NA 

NA 

NA 

8.37 

O.X 

7.56 

NA 

NA 

4.03 

8.24 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

13.77 

NA 


Fully  kn- 
plemanl- 
ed  facil- 
ity total 


12.31 

8.65 

5.90 

8.91 

000 

1.08 

0.80 

2.78 

3.86 

7.47 

10.87 

15.83 

11.14 

5.85 

12.94 

15.05 

20.70 

23.49 

34.30 

1651 

20.34 

22.79 

27.73 

6.13 

7.51 

1252 

26.95 

31.06 

16.62 

17.39 

18.30 

19.02 

2350 

2.** 

6.50 

13.57 

16.70 

23.60 

10.79 

16.01 

18.88 

13.10 

17.18 

43.45 

30.88 

47.66 

6.10 

10.89 

5.41 

10.15 

5.99 

11.60 

12.06 

16.01 

18.05 

20.17 

25.82 

0.84 

7.27 

19.84 

433 

11.68 

1151 

7.61 

0.00 

7.56 

1554 

13.91 

3.42 

752 

959 

17.11 

16.14 

26.81 

2016 

2561 

16.37 

22  44 

33.19 

35.68 

1417 

17.84 


Year 
2001 
transi- 


facmty 
total 


12.61 

845 

510 

8.82 

0.00 

156 

0.96 

2.96 

4.03 

7.73 

1152 

16.76 

11.01 

589 

12.81 

15.40 

20.81 

23.64 

33.58 

16.50 

20.67 

23.35 

28.41 

6.04 

8.00 

12.84 

27.62 

31.39 

17.53 

17.96 

18.37 

20.01 

2347 

2.66 

6.45 

13  49 

16.78 

23.40 

11  14 

16.74 

19.63 

13.36 

17.11 

44.33 

31.41 

4752 

6.13 

11  13 

5.63 

10.51 

5.40 

12.00 

12.73 

16.61 

19.10 

20  63 

28  06 

1.01 

7.11 

19.77 

400 

12.48 

11.24 

7.83 

0.00 

751 

14.55 

13.06 

3.34 

7.04 

9.52 

17.56 

1555 

25.66 

20.66 

24  55 

16  03 

20.11 

3352 

34.99 

13.49 

17.41 


Qkibal 


090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
OM 
080 
090 
090 
080 
090 
090 
090 

oeo 

090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


44218 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


21720 

21725 

21740 

21750 

21S00 

21805 

21810 

21820 

21825 

21899 

21920 

21925 

21930 

21935 

22100 

22101 

22102 

22103 

22110 

22112 

22114 

22116 

22210 

22212 

22214 

22216 

22220 

ryyn 

22224 

22226 

22305 

22310 

22315 

22318 

22319 

22325 

22326 

22327 

22328 

22506 

22S48 

22554 

22556 

22558 

22585 

22590 

22595 

22600 

22610 

22612 

22614 

22630 

22632 

22600 

22802 

22804 

22808 

22810 

22812 

22818 

22819 

22830 

22840 

22841 

22842 

22843 

22844 

2284S 

22848 

22847 

22848 

22849 

22860 

22861 

228S2 

228S5 

22899 

22900 


Mod 


23000 
23020 
23030 


Status 


Description 


Revision  o(  nectc  musde 

Revision  of  necl<  muscle 

Reconstnjclior  of  sternum 

Repair  of  sternum  separation  .. 

Treatment  of  rib  fracture 

Treatment  of  rib  fracture 

Treatment  of  rib  fractur8<s) 

Treat  sternum  fracture  

Treat  sternum  fracture  

Necl(/chest  surgery  procedure . 

Biopsy  soft  tissue  of  bacl< 

Biopsy  soft  tissue  of  back 

Remove  lesion,  back  or  flank  .. 

Remove  tumor,  bacl<  

Remove  part  of  neck  vertebra  . 

Remove  part,  thorax  vertebra  .. 

Remove  part,  lumbar  verMbra  . 

Remove  extra  spine  segment .. 

Remove  part  of  neck  vertebra  . 

Remove  part,  thorax  vertebra  .. 

Remove  part,  lumbar  vertetva  . 

Remove  extra  spine  segrrwnt .. 

Revision  of  neck  spine  

Revision  of  ttiofax  spina 

Revision  of  lumbar  spina  

Revise,  extra  spine  segment  .... 

Revision  of  neck  spine  

Revision  of  ttiorax  spine    

Reviskm  of  lumbar  spine  

Revise,  extra  spine  segment  .... 

Treat  spine  process  fracture 

Treat  spine  fracture  

Treat  spine  fracture  

Treat  odontoid  fx  w/o  graft  

Treat  odontoid  Ix  w/graft 

Treat  spine  fracture  _ 

Tretf  neck  spine  fracture 

Treat  ttiorax  spine  fracture  

Treat  each  add  spine  Ix 

Manipulation  of  spine 

I>4eck  spine  fusion  

^4eck  spine  fusion  

Thorax  spine  fusion  

Lumbar  spine  fusion  

Additional  spinaJ  fusion 

Spine  &  skull  spinal  fusion  

Neck  spinal  fuskxi  

Neck  spine  fuskxi  

Thorax  spine  fuston    ..; 

Lumbar  spine  fuswn  

Spine  fusion,  extra  segment 

Lumtiar  spine  tusnn  

Spine  lusKxi.  extra  segment 

Fusion  of  spine  

Fusion  of  spine  

Fusion  oJ  spine 

Fustoo  <A  aplne 

Fuskjn  of  spine  

Fuskm  of  spine  

Kyphactomy.  1-2  segments  

Kyphectomy,  3  or  more  

Exploratkxi  of  spinal  fusion  

Irisen  spine  fixation  devk^ 

Insert  spme  fixation  devk»  , 

Insert  spine  fixation  devk^  

Insert  spine  fixation  devKe  

Insert  spine  fixation  device  

Insert  spine  fixation  devne  

Insert  spine  fixation  devce  

Insert  spine  fixation  devk»  

Insert  pelv  fixation  devKS  

Reinsert  spinal  fixatron  

Remove  spine  fixation  device  .... 

Apply  spine  prosm  device  

Remove  spine  fixation  device  .... 
Remove  spine  fixation  device  .... 

Spine  surgery  procedure  

Rerrxjve  atxjominal  wall  lesKm  .. 

Abdomen  surgery  procedure  

Removal  of  cakaum  deposits 

Release  shooWer  joint  

Drain  shouWer  leskxi 


PtiysJ- 
dan 
nwxk 

RVUs 


5.68 

6.99 

16.80 

10.77 

0.96 

2.75 

6.86 

1.28 

7.41 

0.00 

2.06 

4.49 

0.05 

17.96 

9.73 

9.81 

9.81 

2.34 

12.74 

12.81 

12.81 

2.32 

23.82 

19.42 

19.45 

6.04 

21.37 

21.52 

21.52 

6.04 

2.05 

2.61 

8.84 

21.50 

0.24 

18.30 

19.59 

19.20 

4.61 

1.87 

25.82 

18.62 

23.46 

22.28 

5.53 

20.51 

19.39 

16.14 

16.02 

0.21 

6.44 

20.84 

5.23 

18.25 

30.88 

36i7 

26.27 

30i7 

32.70 

31.83 

36.44 

10.86 

12.54 

0.00 

12.58 

13.46 

16.44 

11.96 

12.42 

13.80 

0.06 

18.51 

9.52 

6.71 

9.01 

15.13 

0.00 

5.80 

0.00 

4.36 

8.93 

3.43 


Fully  im- 


ed  non- 
fadWy 

PE 
RVUs 


676 

NA 

NA 

NA 

1.80 

NA 

NA 

2.18 

NA 

0.00 

2.26 

10.40 
4.41 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.74 

3.91 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 

7.21 
NA 

5.16 


Year 

2001 
transi- 
ttonal 

non- 
tactlity 

PE 
RVUs 


Fully  im- 
pMment- 
ed  facil- 
ity PE 
RVUs 


6.11 

NA 

NA 

NA 

156 

NA 

NA 

2.01 

NA 

0.00 

1.91 

8.33 

4.05 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.87 

3.62 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 

6.29 
NA 

4.46 


6.06 

6.21 

1515 

13.25 

0.79 

6.10 

7.31 

1.14 

11.97 

0.00 

0.81 

4.30 

2.66 

1185 

8.02 

8.02 

8.21 

1.21 

10.11 

10.01 

9.71 

1.18 

15.82 

14.23 

13.92 

3.18 

14.41 

13.17 

14.80 

3.14 

1.69 

2.96 

8.43 

14.06 

16.20 

13.71 

14.47 

14.25 

2.40 

2.67 

17.04 

12.91 

16.15 

14.70 

2.86 

14.50 

13.54 

11.96 

11.94 

14.60 

3.43 

14.78 

2.75 

12.94 

20.27 

23.15 

1762 

19  42 

20.84 

19.46 

21.62 

9.03 

7.83 

0.00 

6.66 

7.13 

10.23 

7.53 

7.82 

8.46 

4.50 

12.98 

7.91 

4.78 

7.70 

10.71 

0.00 

4.20 

0.00 

6.05 

9.25 

3.87 


Year 
2001 
transi- 
ttonal 
facility 

PE 
RVUs 


5.59 

5.97 

13.80 

1193 

0.80 

4.94 

7.47 

1.23 

10.85 

0.00 

0.82 

3.76 

273 

10.68 

8.09 

8.19 

7.38 

1.51 

10.22 

10.19 

9.25 

1.49 

15.62 

15.36 

14.54 

3.76 

15.32 

13.57 

15.08 

3.73 

1.88 

292 

7.82 

14.06 

16.20 

12.54 

15.18 

15.02 

3.00 

2.36 

18.95 

15.06 

18.00 

16.50 

3.61 

16.73 

15.94 

13.78 

1374 

16.54 

4.11 

16  09 

3.42 

15.15 

22.89 

25.05 

18.21 

1956 

22.67 

22.26 

23.88 

10.01 

750 

000 

6.86 

767 

10.51 

7.20 

8.01 

8.73 

4.93 

1293 

8.42 

5.32 

8.44 

10.06 

0.00 

3.97 

0.00 

542 

8.91 

3.49 


Mal- 

practice 

RVUs 


0.82 

0.68 

1.95 

1.35 

0.09 

0.29 

0.56 

0.12 

0.95 

0.00 

0.10 

043 

0.47 

1.79 

1.34 

1.23 

1.37 

0.33 

1.88 

1.57 

1.37 

0.32 

346 

1  99 

2.35 

0.81 

3.15 

1.01 

2.43 

0.73 

0.21 

0.27 

1.14 

3.89 

434 

2^9 

318 

2.64 

0.68 

0.13 

466 

3.14 

3.20 

262 

0.85 

3.38 

3.23 

2.53 

2.22 

262 

0.82 

3.05 

0.72 

2.09 

3.38 

3.82 

3.79 

351 

360 

431 

4.93 

1.31 

1.61 

0.00 

1.63 

1.64 

1  76 

1.95 

0.02 

1.63 

0.64 

225 

1  19 

0.93 

1.09 

235 

0.00 

0.57 

0.00 

040 

0.93 

0.33 


Fully  Im- 
plernent- 
ed  non- 
facility 
total 


13.26 
NA 
NA 
NA 

2.85 
NA 
NA 

3.58 
NA 

0.00 

4.42 
15.32 

4.93 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
.  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.00 

6.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
W< 
NA 
NA 
NA 
NA 
tM 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

O.OO 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 

11.97 

NA 

8.92 


Year 
2001 

transi- 
txmal 
non- 
tadlity 


12.61 

NA 

NA 

2.61 

NA 

t^A 

3.41 

NA 

0.00 

4.07 

13J25 
4.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.93 

6.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tMl 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
fW 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 

11.05 

NA 

8.22 


Fully  Im- 
plement- 
ed facil- 
ity total 


12.56 

13.88 

33.90 

25.37 

1.84 

9.14 

14.73 

2.54 

20.33 

0.00 

297 

9.22 

318 

31.60 

19.09 

19.06 

19.39 

3.88 

24.73 

2439 

23.89 

382 

43.10 

35.64 

35.72 

10.03 

38.93 

35.70 

38.75 

9.91 

3.95 

5.86 

18.41 

39.45 

20.78 

34.x 

37.24 

36.09 

7.69 

4.67 

47  52 

34.67 

42.81 

39.60 

9.24 

38.39 

38.16 

30.62 

30.18 

17.43 

10.69 

38.67 

8.70 

33.28 

54.53 

63.24 

47.68 

53.20 

57.14 

55.60 

62.99 

21.19 

21.96 

0.00 

20.87 

22.23 

28  43 

21.44 

20  26 

23.89 

5.20 

3374 

1862 

12.42 

17.80 

28.19 

0.00 

10.57 

0.00 

10.81 

19.11 

7.63 


Year 
2001 
transi- 
tkxiai 
facility 


12.09 

13.64 

32.55 

24.05 

1.85 

7.98 

14.89 

2.63 

19.21 

0.00 

298 

8.68 

3.25 

30.43 

19.16 

19.23 

18.56 

4.18 

2484 

24.57 

23  43 

4.13 

42.90 

36.77 

36.34 

1061 

39  84 

36.10 

39.03 

10.50 

4.14 

5.80 

17.80 

39.45 

20.78 

33.13 

37.95 

36.86 

8.29 

4.38 

49.43 

36.82 

44.66 

41  40 

9.99 

40.62 

38.56 

32.45 

3198 

19.37 

11.37 

39  98 

9.37 

35.49 

57.15 

65.14 

48.27 

53.34 

58.97 

58.40 

65.25 

22.17 

21.65 

0.00 

21.07 

22.77 

28.71 

21.11 

20.45 

24.16 

5.63 

33.69 

19.13 

12.96 

18.54 

27.54 

0.00 

10.34 

0.00 

10.18 

18.77 

7.25 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

YYY 

010 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

ZZZ 

090 

090 

090 

ZZZ 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

010 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

XXX 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

090 

090 

ZZZ 

090 

090 

YYY 

090 

YYY 

090 

090 

010 


CPT  codes  and  descnptions  only  are  copynght  2000  American  Medk:al  Associatran  All  Rights  Resen^d.  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  Assoaation  All  rights  resen«d. 
'  PE  RVUs  =  Practfce  Expense  Relative  Value  Units. 


1 

CPTV 

HCPCS* 

23031 

23035 

23040 

23044 

., 

23065 

23066 

23075 

23076 

23077 

23100 

23101 

23105 

23106 

23107 

23120 

23125 

23130 

23140 

23145 

23146 

23150 

23155 

23156 

.. 

23170 

.. 

23172 

23174 

23180 

23182 

23184 

23190 

23195 

23200 

23210 

23220 

23221 

23222 

23330 

23331 

23332 

23350 

23395 

23397 

23400 

... 

23405 

23406 

23410 

... 

23412 

... 

23415 

23420 

23430 

... 

23440 

23450 

.M 

23455 

™ 

23460 

— 

23462 

23466 

23466 

... 

23470 

... 

23472 

234a0 

23485 

«. 

234  9C 

2349^ 

2350C 

«. 

23605  !  ... 

235.5  !  „. 

2352C'  ;  ._ 

23525 

235X 

23532 

2354C  i  .„ 

23645  ;  _ 

2355C  1  ™ 

23652  ;  „ 

235  7C     _. 

235^5      „ 

23585  1  ... 

2360C  1  ... 

23605      ... 

23615 

23616 

23620 

Federal  Register /Vol.  65,  No.  137 /Monday.  July  17.  2000  /  Proposed  Rules 


44219 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


09 

090 

64 

090 

55 

090 

05 

090 

85 

090 

98 

090 

89 

090 

63 

090 

21 

090 

00 

YYY 

98 

010 

68 

090 

25 

090 

43 

090 

16 

090 

23 

090 

56 

090 

18 

777 

84 

090 

57 

090 

43 

090 

13 

777 

90 

090 

77 

090 

34 

090 

81 

777 

34 

090 

10 

090 

03 

090 

50 

zzz 

14 

090 

BO 

090 

BO 

090 

<5 

090 

78 

090 

13 

090 

95 

090 

36 

090 

29 

777 

38 

010 

43 

090 

32 

090 

36 

090 

to 

090 

» 

ZZZ 

32 

090 

36 

090 

t5 

090 

W 

090 

37 

090 

37 

777 

M 

090 

37 

ZZZ 

19 

090 

5 

090 

4 

090 

>7 

090 

94 

090 

»7 

090 

U) 

090 

J5 

090 

7 

090 

J5 

ZZZ 

» 

XXX 

)7 

ZZZ 

r? 

ZZZ 

'1 

ZZZ 

1 

LLL 

15 

ZZZ 

6 

ZZZ 

i3 

ZZZ 

19 

090 

3 

090 

16 

777 

>4 

090 

>4 

090 

K) 

YYY 

14 

090 

10 

YYY 

8 

090 

7 

090 

5 

010 

CPT  V 
HCPCS2 


23031 
23035 
23040 
23044 
23065 
23066 
23075 
23076 
23077 
23100 
23101 
23105 
23106 
23107 
23120 
23125 
23130 
23140 
23145 
23146 
23150 
23155 
23156 
23170 
23172 
23174 
23180 
23182 
23184 
23190 
23195 
23200 
23210 
23220 
23221 
23222 
23330 
23331 
23332 
23350 
23395 
23397 
23400 
23406 
23406 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
2346i 
23466 
23470 
23472 
23480 
23466 
23490 
23491 
23S0O 
23605 
23515 
23520 
23S2S 
23S30 
23532 
23&40 
23545 
23550 
23S52 
23670 
23S7S 
23585 
2360C 
23605 
23615 
23616 
23620 


Mod 


Status 


Description 


Drain  shoulder  bursa  

Drain  stxxjkter  twne  lesion 

Exploratory  strauWer  surgery  . 

Exploratory  shoulder  surgery 

Biopsy  shoulder  tissues 

Biopsy  shoulder  tissues _ 

Removal  o(  shoulder  lesKm  

Removal  of  shoulder  lesKjn , 

Remove  tumor  of  shoulder 

Biopsy  ot  shoulder  joint  

Shoulder  joini  surgery 

Remove  shoulder  joint  lining  

IncMon  of  coUaitxxie  joint „ 

Exptoce  treat  shoulder  joint .> 

Partial  removal,  collar  bone 

Removal  of  collar  bone „ 

Remove  shoulder  t)one.  part _ 

Rerrxjval  of  bona  lesion _ 

Removal  of  txme  lesion 

Removal  of  bone  lesion  .._ 

Removal  of  humerus  lesion 

Removal  of  humerus  lesion 

Removal  of  humerus  lesion 

Remove  collar  bone  lesion 

Remove  shoulder  blade  lesion 

RettKive  humerus  lesion   

Ramovs  collar  bone  lesion 

Rwnove  shouMsr  biadt  lesion 

Remove  tujmerus  lesion 

Partial  removal  of  scapula  

Ranwval  of  head  of  humerus _ 

Removal  of  collar  bone 

Removal  of  shoulder  blade 

Partial  removal  ol  humerus  

Partial  removal  c4  humerus  

Partial  removal  of  humerus  

Remove  shoulder  foreign  body  

Remove  shoulder  foreign  body  

Remove  shoulder  foreign  body  

Injeclion  for  shoulder  x-ray 

Muade  tian(*er,shouid8Ktarm 

Muada  tranifare „ 

Fixation  of  shoulder  Made  

bxasion  of  tendon  &  museia  

Incise  tondon(s)  &  muscia(S) 

Repai'  o*  •e'X)on(s)  _....__.... 

Repa"  0'  reo<3on(s)  _.......„... 

Release  ~f  snoulde""  ligament 

Repar  ,t  snojioe'  ....___..„ 

Repa.'  DK^eos  lenoo'  _....„ 

RerT^oveTransota'''  tenoo'    

Repar  shouioe'  ca[:>so'e       

i^epai-  srK-uioe'  cacso<e      

'^epar  s^ouioe'  capsu-e       ..„ „ 

^eoa^'  sncuioer  :apsu*        _._..... 

'^epar  s'louioe'  caosij*       _.._... 

Repar  s'v>uKjer  capsuie       «..«.„ 

Reconslrjc^  s^■JJ!0©'  oim     „.„... 

Reconsiruci  snouide'  lO'n-     .«.„. 

^vtsior  0?  cotta'  Done  ..,„ « 

^evistof"  y.  :;oiia'  Dorie  ..._.„.«. . 

Reinforce  ciavicie  -.«... 

Reinforce  shouioe'  t>or«t      .___. 

Treat  clavioe  ^'acTure  «....„«.„ 

Treai  clavicle  iract.jre  ... 

Treai  davicie  ^acture  «.„„ 

Trear  aavicte  *siocatio'       ............ 

Treat  davicie  aisiocatior       . 

Trea'  davicie  disiocatior       

Treat  cta/icie  disiocatior       

Treat  davicie  aisiocaTMX      » 

Treat  ciavicie  disiocatior       

Treat  ctavide  disiocaTior       ....,., „_-.. 

Treat  clavicle  Sisiocano'       _. 

Treat  shoulder  biaoe  tx        ....___.__._ 

'real  should©'  CKaoe  fx _™ ™_ 

■'rea!  scapula  'racture _.._...„_ 

Treat  lume'us  ♦'^cture  . „ 

Treat  ^urnerus  iracture  

Treat  "lurrierus  fracture -, .... 

Treat  -njrr^enjs  *'acTurs  -.,.«.,„..™. 

Trea'  •-.o"i«'js  'racturo  


Ptiysi- 
cian 
worl( 

RVUs 


2.74 

8.61 

9.20 

7.12 

257 

4.16 

2.39 

7.63 

16.09 

6.03 

5.58 

8.23 

5.96 

8.62 

7.11 

9.39 

7.55 

6.89 

9.09 

7.83 

8.48 

10.35 

8.68 

6.86 

6.90 

9.51 

8.53 

8.15 

9.38 

7.24 

9.81 

1Z0B 

12.49 

14.56 

17.74 

23.92 

1.85 

7.38 

11.62 

0.01 

16.85 

16.13 

13.54 

8.37 

10.79 

12.45 

13J1 

9.97 

13.30 

9.98 

10.48 

13.40 

14.37 

15.37 

15.x 

1SJ6 

14.22 

17.15 

16.92 

11.18 

13.43 

11.86 

14i1 

2.08 

3.69 

7.41 

2.16 

3.60 

7.31 

8.01 

2.23 

3.25 

7.24 

8.45 

2.23 

4.06 

8.96 

2.93 

4.87 

9J35 

21.27 

2.40 


FuHy  im- 


ad  non- 
fadHty 

PE 
RVUs 


5.07 
NA 
NA 
NA 
2.51 
646 
4S5 
^M 
^4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.49 
NA 
NA 
923 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
3.25 
5.01 
NA 
3.36 
4.33 
NA 
NA 
3.76 
421 
NA 
NA 
327 
5.31 
IMA 
5.05 
7.53 
NA 
NA 
4.75 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


3.94 
NA 
NA 
NA 
2.06 
5.17 
387 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.52 
NA 
NA 
7.06 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
2.89 
446 
NA 
2.90 
3.79 
NA 
NA 
324 
3.70 
NA 
NA 
2.91 
4.73 
NA 
4.58 
8.94 
NA 
NA 
4.35 


Fully  Im- 
plerrient- 
ed  facil- 
ity PE 
FTVUs 


3.59 

13.34 

10.17 

8.88 

1.35 

5.60 

2.82 

7,40 

12.87 

7.77 

7.56 

8.88 

7.72 

9.11 

829 

9.53 

8.46 

7.59 

9.27 

9.24 

8.56 

11.00 

8.91 

929 

8.46 

10.19 

13.76 

15.56 

13.89 

7.41 

9.72 

13.47 

12.91 

1324 

13.30 

18.68 

3.23 

8.38 

10.68 

0.35 

12.97 

1320 

12.60 

9.54 

10.12 

11.14 

11.64 

9.04 

12.33 

9.86 

10.08 

11.50 

12.18 

12.83 

12.51 

13.04 

12.07 

13.68 

13.56 

10.44 

11.82 

10.42 

11.99 

1.96 

3.42 

720 

224 

322 

6.84 

7.06 

1.9S 

3.06 

7.13 

7.82 

224 

3.84 

8.31 

3.13 

5.92 

8.96 

14.88 

2.84 


Year 
2001 
transi- 
tional 
ladmy 

PE 
RVUs 


2.83 

11.69 

10.14 

8.54 

1.19 

4.52 

2.57 

6,51 

11.66 

7.63 

7.34 

9.12 

7.08 

9.41 

7.47 

9.45 

8.26 

6.82 

9,16 

8.35 

8.22 

10.64 

8.76 

827 

7.75 

9.96 

11.49 

13.45 

12.81 

721 

9.71 

12.59 

2.13 

1320 

14.90 

18.09 

2.57 

6.90 

10.65 

0.40 

12.75 

13.89 

12.12 

9.19 

10.14 

11.32 

12.36 

8.19 

1322 

9.39 

9.51 

12.09 

13.36 

13.52 

13.49 

13.62 

13J0 

14.81 

15.22 

9.62 

11.80 

10.52 

12.44 

V93 

326 

7.28 

2.06 

2.95 

6.92 

726 

1.86 

2.83 

7.51 

IM 

2.14 

3.63 

8.32 

3.14 

573 

9.53 

1722 

2.91 


Mal- 
practice 
RVUs 


0.26 

0.88 

0.95 

0.74 

0.11 

0.41 

023 

0.78 

1.58 

0.60 

0.57 

0.85 

0.64 

0.88 

0.73 

0.97 

0.77 

0.88 

0.84 

0.82 

0.85 

1.08 

0.89 

0.72 

0.72 

0.94 

0.88 

0.84 

0.95 

0.74 

1.02 

122 

1.25 

1.47 

1.26 

2.43 

0.18 

0.78 

1.19 

0.04 

1.74 

1.68 

1.42 

0.86 

1.13 

127 

1.36 

1.02 

1.36 

1.02 

1.08 

1.37 

1.47 

1.56 

1.50 

1.63 

1.47 

1.76 

1.74 

1.16 

1.37 

1.24 

1.48 

0.21 

0.37 

0.76 

021 

0.37 

0.74 

0.84 

021 

0.32 

0.73 

0.84 

023 

0.41 

092 

0.30 

0.51 

0.96 

2.19 

02S 


FuHy  Im- 
plernent- 
ed  non- 
faculty 
total 


8.07 
NA 
NA 
NA 
4.89 
11.03 
7.17 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.52 
NA 
NA 
928 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.54 
9.07 
NA 
5.73 
8.30 
NA 
NA 
620 
7.78 
NA 
NA 
5.73 
9.78 
NA 
828 
12J1 
NA 
NA 
7.40 


Year 
2001 
transi- 
tional 
rxx>- 
tacHlly 


6.94 
NA 
NA 
IMA 
4.44 
9.74 
6.49 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.56 
NA 
NA 
7.11 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
518 
8.52 
NA 
527 
7.78 


5.68 

727 

NA 

NA 

5.37 

920 

NA 

7.81 

12.32 

NA 

NA 

7.00 


FuHy  im- 
plerrianl- 
adfadl- 
Ky  total 


6.59 
22.83 
20.32 
16.74 

3.73 
10.17 

5.44 
15.81 
30.54 
14.40 
13.71 
17.96 
14.32 
18.61 
16.13 
19.89 
16.78 
15.16 
1920 
17J9 

Mxa 

22  43 
18.48 
16.87 
16.08 
20.64 
23.17 
24.55 
2422 
15.38 
20.55 
26.77 
26.65 
2927 
32.30 
45.03 

526 
16.52 
23.49 

0.40 
31.56 
31.01 
27.56 
18.77 
22.04 
24  J6 
26.31 
20.03 
26.99 
20  J6 
21.84 
2627 
28.02 
29.86 
29.31 
30.52 
27.78 
32.58 
3222 
22.78 
28.42 
23.52 

27  ja 

427 

7.48 

15J7 

4.61 

7.19 

14.88 

15.91 

4.3B 

6.63 

15.10 

17.11 

4.70 

831 

18.19 

6^6 

11.30 

1929 

38.35 

5.48 


Year 
2001 
transi- 


iadMy 


5.83 
21.18 
20.29 
16.40 
3.57 
9.09 
5.19 
14.92 
29.33 
1426 
13.49 
1820 
13.68 
18.91 
15.31 
19.81 
16.58 
14.39 
19.09 
17.00 
17.55 
22.07 
18.33 
15.85 
15.37 
20.41 
20.90 
22.44 
23.14 
15.19 
20.54 
25.89 
25.87 
2923 
33.90 
44.44 
4.60 
15.04 
23  46 
0.45 
31.34 
31.50 
27.08 
18.42 
22.06 
25.04 
27.03 
19.18 
27.88 
20.39 
21.07 
26.86 
29.20 
30.45 
3029 
31.10 
28.99 
33.72 
33M 
21.96 
26.60 
23.62 
28.13 
422 
7.32 
1545 
4.43 
6.92 
14.97 
18.11 
4.32 
6.40 
15.48 
17.13 
4.80 
8.10 
1820 
6.37 
11.11 
19J4 
40.68 
5.58 


Global 


010 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
000 
090 
090 
080 
090 
090 
000 
000 
090 
090 
090 
080 
090 
090 
090 
000 
080 
000 
080 
080 
090 
080 
080 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
080 
080 
000 
000 
090 
090 
090 
080 
090 
000 


'CPT  codes  a.->c  aescnptions  .«>  are  ixcviari'  J^'XfC  \- 
*  Copyright  '9^  Amencar  De.ita.  Asst>:;aT»or-  As'  ignts 
'PE  RVUs  =  P'actice  Enpense  Relative  »'ai.je  _'!!ts 


es*'. 


Me.3icai 


Association  All  Rights  Raearved.  AppkcatM  FARS/DFARS  Apply. 
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Addendum  B.— Reutive  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS" 


IMod 


Status 


Oescnpuon 


Physi- 
cian 
worit 

RVUs 


Fully  im- 
ptomanl- 
ednon- 

(adHy 
RE 

RVUs 


Year 

2001 
transi- 
tKxial 

non- 
ladMy 

PE 
RVUs 


Fully  Im- 
plement- 
ed tadl- 
ityPE 
FftOJs 


Year 

2001 
trana- 
tionai 
tadUty 

PE 
RVUs 


Mal- 
practice 
RVUs 


Fully  im- 

plemefrt- 

ed  non- 

(acility 

total 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


Fully  im- 
plement- 
ed facil- 
ity total 


Year 
2001 
transi- 
tional 
facility 
total 


Global 


2362S 
23630 
23650 
23655 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23900 
23920 
23921 
23829 
23930 
23931 
23935 
24000 
24006 
24065 
24066 
24075 
24076 
24077 
24100 
24101 
24102 
24105 
24110 
24115 
24116 
24120 
2412S 
24126 
24130 
24134 
24136 
24138 
24140 
24145 
24147 
24149 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 
24220 
24301 
24305 
24310 
24320 
24330 
24331 
24340 
24341 
24342 
24350 
24351 
24352 
24354 
24356 
24360 
24361 
24362 
24363 
24365 
24366 
24400 
24410 
24420 
24430 
24435 
24470 
24495 
24498 


Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  s^oulde<  dislocation  

Treat  shoulder  dislocation  

Treat  shoulder  dislocation  

Tnaat  dialocatiorvTracture  

Treat  dJskxatkxVlracture  

Treat  disiocatior^iacture  

Treat  dislocationAractura  

Fixation  of  shoulder  

Fusion  of  shoulder  joint  

Fusion  of  sfioulder  joint  

Amputation  o(  arm  &  girdle 

Amputabon  at  shoulder  joint ... 
Amputation  follow-up  surgeiy  . 
Shoulder  surgery  procedure  ... 

Drainage  of  arm  lesion  

Drainage  of  arm  bursa    

Drain  arrrveltxm  bone  lesion  .. 

Exptoratory  eltx>w  surgery 

RelMse  afeow  joint  

Biopcy  arni/eHxiw  soft  tissue  ... 
Biopsy  arm/elbow  soft  tissue  ... 

Remove  anrVelbow  lesion  

Remove  arm/eltiow  lesion  

Remove  tumor  of  anrVelbow  ... 

Biopsy  etxxw  (omt  lining  

EiiploraAiMt  ekow  joint  

Remove  aKxm  joint  lining 

Removal  of  elbow  bursa 

Remove  iHimertjs  lesion 

Remove/graft  bone  lesion 

RatKOve/graft  bone  lesion 

Remove  eitxnv  lesion  

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  head  of  radius  

Removal  of  arm  bone  lesion  ... 

Remove  radius  bone  lesion 

Remove  aitxiw  bone  lesion  

Partial  removai  of  arm  bona  .... 

Partial  ramoval  of  radius „ 

Partial  nwnoval  of  elbow  

Radical  resection  of  elbow  

Extensive  humerus  surgery  

Extensive  humerus  surgery  

Extensive  radius  surgery  

Extensive  radius  surgery  

Removal  of  eitxnv  joint  

Remove  elt)ow  joint  implant  .... 
Remove  radius  head  implarYl ... 
Removal  of  arm  foreign  body  .. 
Removal  of  arm  foreign  body  .. 

Iriiection  lor  eltiow  x-ray    

MuadaAendon  transfer  

Arm  terxlon  lengthening  

Revision  of  arm  tendon  

Repair  of  arm  tendon 

Revision  of  arm  musdas  

Revision  o(  arm  muscles  _ 

Repair  o(  bicaps  tendon  

Repair  arm  tendon/muscle  

Repair  of  ruptured  tendon  

Repair  of  tennis  elbow 

Repair  of  tennis  elbow 

Repair  of  tennis  eCww 

Repair  of  tennis  elbow 

Revision  of  tennis  elbow 

Reconstruct  eltx>w  joint  

Reconstruct  eltww  joint  

Reconstruct  sltx)w  joint  

Replace  eltxiw  joint  

Recor^tnict  head  of  radius  

Reconstruct  head  of  radius  

Revision  of  humerus 

Revision  of  humerus 

Revision  of  humerus 

Repair  of  humerus  

Repair  humerus  with  graft  

Revision  of  elbow  joint 

Decompression  of  forearm  

Reinforce  humerus  


393 

7.35 

3.39 

4.57 

7.49 

4.47 

7.90 

6.05 

10.06 

252 

14.16 

16.60 

19.72 

14.61 

5.49 

0.00 

2.94 

1.79 

6.09 

5.82 

9.31 

2.06 

5.21 

3.92 

6.30 

11.76 

4.93 

6.13 

8.03 

3.61 

7.39 

9.63 

11.81 

6.65 

7.89 

8.31 

6.25 

9.73 

7.99 

8.05 

9.18 

7.58 

7.54 

14.20 

13^7 

15.58 

10.06 

11.54 

11.73 

7.83 

623 

1.76 

4.56 

1.31 

10.20 

7.45 

^.98 

10.56 

9.60 

10.65 

7.89 

7.90 

10.62 

5.25 

5.91 

6.43 

6.48 

6.68 

12.34 

14.08 

14.99 

18.49 

8.39 

913 

11.06 

14.82 

1344 

12.81 

13.17 

8.74 

8.12 

11.92 


6.64 

MA 

4.63 

NA 

NA, 

6.69 

NA 

764 

IMA 

NA 

NA 

NA 

NA 

NA 

618 

0.00 

4.99 

4.71 

NA 

NA 

NA 

492 

7.51 

6.99 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

rgA 

NA. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.50 
7.24 
10.07 
NA 
NA 
NA 
NA 
NA 
NA 
fMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


6.02 
NA 
4.04 
NA 
NA 
5.93 
NA 
6.80 
NA 
NA 
NA 
NA 
NA 
NA 
5.79 
0.00 
4.18 
3.74 
NA 
NA 
NA 
3.91 
6.37 
5.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.53 
6.26 
7.69 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
IMA 
NA 
NA 


4.91 

7.19 

2.59 

3.53 

6.92 

5.19 

7.60 

6.07 

8.81 

3.01 

12.61 

10.43 

14.47 

1209 

6.17 

0.00 

3.53 

3.09 

10.72 

5.39 

7.69 

2.84 

5.97 

5.32 

6.39 

12.18 

5.70 

6.01 

706 

4.48 

8.52 

9.29 

10.82 

603 

6.68 

7.03 

6.08 

13.90 

5.71 

7.08 

14.49 

969 

978 

10.47 

13.12 

13.96 

8.75 

6.78 

8.75 

894 

6.05 

2.68 

5.90 

0.48 

8.30 

6.79 

7.11 

8.99 

7.94 

8.36 

692 

6.92 

8.47 

542 

5.92 

6.28 

6.15 

6.36 

930 

1011 

10.56 

12.70 

7.30 

7.66 

11.09 

12.58 

15.22 

11.39 

12.30 

7.50 

9.76 

11.03 


4.72 

7.59 

2.51 

3.44 

7.43 

4.80 

8.06 

562 

9.61 

2.83 

13.69 

11.64 

14.26 

12.83 

5.79 

0.00 

3.09 

252 

9.31 

5.78 

7.71 

235 

5.21 

4.53 

579 

11.79 

5.42 

6.34 

769 

4.38 

848 

90S 

10.75 

616 

6.58 

7.28 

6.38 

12.78 

6.67 

7.04 

13.25 

9.00 

9.13 

11.28 

13.66 

14.22 

8.41 

7.90 

9.48 

6.52 

6.04 

2.16 

5.26 

0.48 

8.37 

5.93 

6.13 

9.24 

8.33 

8.88 

7.09 

7.09 

9.17 

5.21 

568 

6.26 

6.14 

6.75 

10.66 

11.15 

11.49 

15.04 

7.52 

8.47 

10.61 

13.25 

14.75 

12.37 

13.16 

7.78 

8.88 

11.09 


0.41 
0.75 
0.32 
0.46 
0.69 
0.46 
0.81 
0.62 
103 
0.26 
1.41 
1.70 
1.86 
1  52 
0.50 
0.00 
029 
017 
0.62 
0.58 
0.96 
Oil 
0.55 
0.38 
0.64 
1  17 
046 
0.63 
0.83 
0.37 
0.78 
0.85 
1.20 
068 
0.76 
0.87 
0.65 
0.94 
0.80 
0.84 
0.95 
0.77 
0.80 
146 
1.34 
150 
0.95 
0.67 
1  18 
0.78 
0.65 
0.14 
0.48 
007 
1.04 
0.75 
0.63 
0.98 
1.03 
1.11 
0.81 
0.82 
1.10 
0.54 
0.62 
0.66 
0.68 
0.70 
1.27 
1.46 
1.34 
1.91 
0.87 
0.95 
1.13 
1.37 
1.36 
1.32 
1.36 
0.92 
0.91 
1.23 


1098 

NA 

8.34 

NA 

NA 

11.62 
NA 

14.31 
NA 
NA 
NA 
NA 
NA 
IMA 

12.17 

0.00 

8.22 

6.67 

NA 

NA 

NA 

7.11 

13.27 

11.29 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
6.40 

12.28 

11  45 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
IMA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


10.36 
NA 

7.75 

NA 

NA 

10.86 

NA 

13.47 

NA 

NA 

NA 

NA 

NA 

NA 

11.78 

0.00 

7.41 

5.70 
NA 
NA 
NA 

6.10 
12.13 
10.06 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tMA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.43 
11  30 

9.07 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


925 

15.29 
6.30 
8.56 
15.10 
10.12 
16.31 
12.74 
19.90 
5.79 
28.18 
28.73 
36.05 
28  22 
12.16 
0.00 
6.76 
5.05 
17.43 
11.79 
17.96 
5.03 
11.73 
9.62 
13.33 
25.11 
11.09 
12.77 
15.92 
846 
16.69 
19.77 
23.83 
13.36 
15.33 
16.21 
12.96 
24.57 
14.50 
15.97 
2462 
18.04 
18.12 
26.13 
27.73 
31.04 
19.76 
18.97 
21.66 
15.55 
12.93 
4.58 
10.94 
1.84 
19.54 
14.99 
13.72 
20.53 
18.57 
20.12 
15.62 
15.64 
20.19 
11.21 
12.45 
13.37 
13.31 
13.74 
2291 
25.65 
26  89 
33.10 
16.56 
17.74 
23  28 
28  77 
30  02 
25.52 
26  83 
17.16 
18.79 
24.18 


9.06 
15.69 

6.22 

8.47 
15.61 

9.73 
16.77 
12.29 
20.70 

5.61 
29.26 
29.94 
35.84 

28  96 
11.78 

0.00 

6.32 

4.48 
16.02 
12.18 
17.96 

4.54 
10.97 

8.83 
12.73 
24.72 
10.81 
13.10 
16.55 

8.36 
16.65 
19.53 
23.76 
13.49 
15.23 
16.46 
13.28 
23.45 
15.46 
15.93 
23  38 
17.35 
17.47 
26.94 
28.27 
31.30 
19.42 
20.11 
22  39 
15.13 
12.92 

4.06 
10.M 

1.86 
19.61 
14.13 
12.74 
20.78 
18.96 
20.64 
15.79 
15.81 
20.89 
11.00 
12.21 
13.35 
13.30 
14.13 
24.27 
26.69 
27  82 
35.44 
16.78 
18.55 
22.80 

29  44 
29  55 
26.50 
27  69 
17.44 
17.91 
24.24 


090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Reserved.  Applicabie  FARS/DFAFIS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  resewed. 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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32 
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48 
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98 
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54 
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46 
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93 
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38 
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♦7 
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»4 

090 

27 
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30 
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42 

090 

11 

090 

39 
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13 

090 

92 

090 

36 

010 

30 

090 

96 

000 

SI 

090 

13 

090 

M 
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78 
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96 
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54 
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79 
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31 
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39 
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35 
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CPTV 
HCPCS* 

Mod 

Statue 

,     Daacrlptton 

Physi- 
cian 
iwork 

RVUs 

Fully  im- 
plement- 
ad  norv 

tacillty 
PE 

RVUs 

Year 
2001 
transi- 
tional 
non- 

RVUs 

Fully  Im- 
plement- 
ed fadl- 
rtvPE 
RVUs 

Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 

piernent- 

ed  noo- 

facHity 

total 

Year 
2001 
transi- 
tional 
norv 
facHity 
total 

Fully  im- 
plemem- 
ed  facil- 
ity total 

Year 
2001 
transi- 
tional 

Qlobal 

24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 
24.')6.'> 
24<)66 
24575 
24576 
24577 
24579 
24582 
24586 
24587 
24600 
24605 
24615 
24620 
24635 
24640 
24650 
24655 
24665 
24666 
24670 
24675 
24685 
24800 
24802 
24900 
24920 
24925 
24930 
24931 
24935 
24940 
24999 
25000 
?50?0 
25023 
25028 
25031 
25035 
25040 
25065 
25066 
25075 
25076 
25077 
25085 
25100 
25101 
25105 
25107 
25110 
25111 
25112 
25115 
25116 
25118 
25119 
25120 
25125 
25126 
25130 
25135 
25138 
25145 
25150 
25151 
25170 
25210 
25215 
25230 
25240 
25246 
25248 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

3.21 
5.17 
1165 
11.65 
3.50 
6.87 
9.43 
10.46 
15.69 
2.80 
5.56 
7.79 
10.66 
286 
5.79 
11.60 
8.55 
15.21 
15.16 
4.23 
5.42 
9.42 
6.98 
13.19 
1.20 
2.16 
4.40 
8.14 
9.49 
2.54 
4.72 
8.80 
11.20 
13.69 
9.60 
9.54 
7.07 
10.25 
12.72 
15.56 
0.00 
0.00 
3.38 
5.92 
12.96 
5.25 
4.14 
7.36 
7.18 
1.99 
4.13 
3.74 
4.92 
9.76 
550 
3.90 
4.69 
5.85 
6.43 
3.92 
3.39 
4.53 
8.82 
7.11 
437 
6.04 
6.10 
7.48 
7.55 
5.26 
6.89 
5.97 
6.37 
7.09 
7.39 
11.09 
5.95 
7.89 
5.23 
5.17 
1.45 
5.14 

lical  Associ 

458 

8.00 
NA 
NA 
556 
8.06 
HA. 
HA 
NA 
4.38 
697 
NA 
NA 
4.16 
7.36 
NA 
NA 
NA 
NA 
6.17 
NA 
NA 
NA 
NA 
2.98 
4.07 
6.56 
NA 
NA 
4.01 
6.71 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.38 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.41 
NA 

Btion.  All  Ri 

4.13 

7.22 

NA 

NA 

4.91 

7.36 

NA 

NA 

NA 

3.87 

616 

NA 

NA 

3.71 

6.61 

NA 

NA 

NA 

NA 

516 

NA 

NA 

fW 

NA 

2.51 

3.66 

5.74 

NA 

NA 

3.54 

5.99 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

1.99 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.19 
NA 

ghtsResen 

2.80 

6.14 

10.15 

10.54 

4.12 

6.18 

9.30 

9.07 

12.32 

2.51 

5.29 

8.81 

758 

2.79 

560 

9.20 

9.11 

10.30 

10.15 

4.11 

4.37 

721 

5.96 

14.41 

133 

2.31 

4.70 

8.26 

9.03 

2.60 

5.01 

8.61 

879 

10  59 

9.51 

10.71 

799 

10.57 

8.32 

1127 

0.00 

0.00 

6.31 

9.90 

1526 

9.03 

8.88 

14.13 

8.10 

2.38 

7.02 

6.64 

11.14 

13  92 

9.05 

6.23 

6.87 

9.39 

9.68 

7.29 

5.61 

6.48 

14.82 

13.57 

6.82 

9.52 

13.04 

13.71 

12.31 

7.11 

7.85 

6.73 

1310 

10.39 

13.68 

15.34 

7.52 

10.54 

6.97 

908 

0.51 

9.35 

Md.  Applici 

2.79 
5.83 

1023 

10.52 
3.83 
5.95 
914 
9.51 

11.95 
2.47 
4.90 
8.10 
780 
268 
529 
9.17 
8.63 

11.72 

11.34 
3.61 
3.90 
7.93 
5.50 

13.81 
127 
2.34 
434 
8.13 
9.56 
2.48 
4.71 
874 
9.47 

11.25 
9.22 
9.87 
7.69 

10.14 
927 

12.17 
0.00 
0.00 
5.74 
8.61 

12.92 
7.33 
6.84 

12.31 
7.62 
1.99 
5.68 
5.58 
9.38 

12.74 
8.04 
5.84 
6.55 
8.79 
8.69 
623 
5.08 
5.87 

13.05 

12.30 
6.4? 
8.94 

11.55 

12.14 

11.08 
6.48 
7.37 
6.33 

11.44 
9.60 

11.82 

14.16 
6.97 

10.26 
6.74 
625 
0.52 
7.61 

ibleFARSrt 

0.32 
0.53 
1.16 
1.20 
0.35 
0.72 
0.96 
1.08 
1.62 
028 
0.57 
0.78 
1.10 
029 
0.60 
1.19 
0.88 
1.56 
1.46 
0.42 
0.56 
0.98 
0.70 
1.37 
Oil 
022 
045 
0.84 
0.98 
026 
0.49 
0.91 
1.13 
1.37 
0.01 
0.95 
0.71 
0.99 
1.29 
1.58 
0.00 
0.00 
0.35 
0.66 
1.34 
0.53 
0.36 
0.74 
0.74 
0.10 
0.42 
0.36 
0.51 
0.97 
0.57 
0.41 
0.49 
0.60 
0.67 
0.39 
0.34 
0.47 
0.92 
0.74 
0.46 
0.62 
0.64 
0.77 
0.77 
0.54 
0.73 
0.62 
0.66 
0.72 
0.77 
1.16 
0.62 
0.81 
0.53 
0.53 
0.06 
0.51 

JFARSApc 

8.11 

13.70 

NA 

NA 

9.41 

15.65 

NA 

NA 

NA 

7.46 

1310 

NA 

NA 

731 
13.75 
NA 
NA 
NA 
NA 
10.82 
NA 
NA 
NA 
NA 

429 

645 

11  41 

f4A 

NA 

6.81 
11.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.47 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.92 
NA 

Hy. 

766 

12.92 

NA 

NA 

876 

14.96 

NA 

NA 

NA 

6.95 

1229 

NA 

NA 

6.86 
13.00 
NA 
NA 
NA 
NA 

9.81 
NA 
NA 
NA 
NA 

3.82 

6.04 

10.59 

NA 

NA 

6.34 
1120 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.08 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.70 
NA 

6.33 
11.84 
22.96 
23.39 

7.97 
13.77 
19.69 
20.61 
29.63 

5.59 
11.42 
17.18 
19.34 

5.94 
11.99 
21.99 
18.54 
27.07 
26  77 

8.76 
10.35 
17.61 
13.64 
28.97 

2.64 

469 

9.55 
1724 
19.50 

5.40 
1022 
18.32 
21.12 
25.65 
1912 
2120 
15.77 
21.81 
22.33 
2841 

0.00 

0.00 
10.04 
16.48 
29.56 
14.81 
13.38 
2223 
16.02 

4.47 
11.57 
10.74 
16  57 
24.65 
15.12 
10.54 
1205 
15.84 
18.78 
11.60 

9.34 
11.48 
24.56 
21.42 
11.65 
16.18 
19.78 
2196 
20.63 
12.91 
15.47 
13.32 
20.13 
18.20 
21.84 
27.59 
14.09 
19.24 
12.73 
14.78 

202 
15.00 

6.32 

11.53 

23.04 

23.37 

7.88 

13.54 

19.53 

21.05 

29.26 

5.55 

11.03 

16.67 

19.56 

5.83 

11.68 

21 J6 

18.06 

28  49 

27.96 

828 

9.88 

18.33 

1318 

28.37 

258 

472 

9.19 

17.11 

20.03 

528 

9.92 

1845 

21J0 

26.31 

18.83 

20.36 

15.47 

21.38 

2328 

29.31 

O.OO 

0.00 

9.47 

1519 

2722 

13.11 

11.34 

20.41 

15.54 

4.08 

1023 

9.68 

14.81 

23.47 

14.11 

10.15 

11.73 

1524 

15.79 

10.54 

8.81 

10.87 

22  79 

20.15 

1125 

15.60 

1829 

20.39 

19.40 

1228 

14M 

12.92 

18.47 

17.41 

19.96 

26.41 

13.54 

18.96 

12.50 

13.95 

2.03 

1326 

090 

090 

Trflat  hunionis  fnKtiirB            ,    ,,    , 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

Treat  humeojs  fracture  

090 

Treat  humerus  fracture    

090 

Treat  eltKrw  trnrtitre 

090 

Treat  fHt)ow  f factum 

090 

Treat  eltx>w  dislocation  

090 

Treat  eltx>w  drslocatton     

090 

090 

Tte«  ettjow  fracture „ 

Treat  elbow  fracture 

090 
090 

010 

090 

Treat  radius  fracture  _ „ 

Treat  radius  fracture - 

Treat  radius  fracture  

090 

090 

090 

Treat  ulnar  fracture  

090 

Treat  ulf^ar  fracture   

090 

Treat  ulr>ar  fracture    

090 

Fusion  of  eltww  joint 

090 

090 

090 

090 

090 

090 

Amputate  jpper  arm  &  implant  

090 

Revisior  ot  amputatioo    

090 

090 

Upper  aimMbow  surgery :.. 

Indeion  of  tendon  sheatti  

YYY 

090 

090 

090 

090 

Traat  foraami  bona  laaion 

090 
090 

090 

Biopsy  foraann  soft  tlagiiae  .- 

010 

090 

090 

Renioval  ot  forearm  ion  Inn  

090 

090 

090 

Blopay  ol  wtiet  joint 

090 

090 





Remove  wrist  joint  lining     

090 

090 

090 

090 

090 

090 

Aamove  wrisMoraarm  laiion       

090 

Eadee  wrtsi  tendon  tiiealh  

090 

090 

090 

090 

090 

090 



Remove  &  graft  wnst  lesion  

090 

090 

Remove  forearm  bone  lesion  

090 

090 

Partial  removal  of  radius  

090 

Extensive  forearm  surgery 

Removal  ot  wnst  bone         

090 

090 

090 

090 

Partial  removal  of  ulna      

090 

000 

090 

deschptk 
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CPTV 
HCPCS* 


25250 

25251 

25260 

25263 

25265 

25270 

25272 

25274 

25280 

25290 

25295 

25300 

25301 

25310 

25312 

25315 

25316 

25320 

25332 

25335 

25337 

25350 

25355 

25360 

25365 

25370 

25375 

25390 

25391 

25392 

25393 

25400 

25405 

25415 

25420 

25425 

25426 

25440 

25441 

25442 

25443 

25444 

25445 

25446 

25447 

25449 

25450 

25455 

25490 

25491 

25492 

25500 

25505 

25515 

25520 

2552S 

25526 

25530 

25535 

2S545 

2SS60 

2SS66 

25574 

25575 

25600 

2S605 

25611 

2S620 

2S622 

25624 

25628 

25630 

i5635 

25645 

-5650 

^5660 

25670 

25675 

2567S 

29680 

2S686 

25690 


Mod 


StUus 


Desciiptton 


Removal  of  wrist  prosthesis  .... 
RerTKJval  of  wnst  prosttiests  ..... 
Repair  torsarm  terxlorVmuscIa 
Repair  forearm  terxJoo/musde 
Repair  forearm  tendon/musde 
Repair  forearm  tefvtofVmuscle 
Repeff  lofeenn  tendorVinuscle 
Repttlr  lofvenn  tmnjun^iiuucle 
Revise  wflsMorearm  tendon  .... 

Incise  wristAorearm  tendon 

Release  wrist/forsarm  tendon  ... 

Fusion  of  terxlons  at  wnst  

Fusion  of  tendons  at  \»nst  

Transplant  forearm  terxJon  

Transplarrt  forearm  tendon  

Revise  palsy  fiand  t8ndon<s)  .... 
Revise  palsy  hand  tendon(s)  .... 

Repair/revise  wnst  (otnt  

Revise  wrist  joint 

Realignnient  of  hand  _ 

Reconstruct  ulna/radioolnar 

Revision  of  radius  _... 

Revision  of  radius  

Revision  of  ulna 

Revise  radius  &  ulna  ._ 

Revise  radius  or  uku 

Revise  radius  i  ulna  

Shorten  radius  or  ulna 

Lengthen  radius  or  ulna 

Shorten  radius  &  ulna 

Lengthen  radius  &  ulna  . 

Repair  radius  or  ulna  _. 

Repair/graft  radius  or  ulna 

Repair  radius  &  ulna 

Repair/graft  radius  &  ulna 

Repair'graft  radius  or  ulna 

Repair/gralt  raOus  &  ulna  ._ 

RapaMgrall  «nist  bone  

Reoonainict  wrist  joint  

Reconstruct  wtfst  joint  

Reconstnxa  wrist  joint  „ 

Raconstnid  «Mlst  joirM  

ReconMnid  wrist  joint  „. 

Wrist  raptacainent 

Repair  wrist  ioint(8) 

Remove  wrist  joint  implant  

Revision  ot  wrist  jomt _ 

Revision  of  wrist  joinl 


Physi- 
cian 
wait 

RVUs 


Reinforce  utna 

Reinforce  tadiiM  and  ukia 

Treat  fractwa  of  radh« 

Treat  fracture  of  radiua  . 

Tiaat  fracture  of  radius  ..... 
Traat  fracture  of  radnis  . 
Treat  fracture  of  radius  . 
Tiaat  fracture  of  radws  . 
Tiaat  fracture  of  ukia  . 
Treat  fracbire  of  ulna  . 
Treat  fiaduia  of  ulna  . 
Treat  fracture  radhis  &  ulna  . 
Treat  fracture  radkJS  &  ulna  . 
Tiaat  fradwa  radkis  t  ulna  . 
Treat  fradurs  ladkjs^ulna  ... 
Treat  fradura  radkjs/ulna  .... 
Tiaat  tradura  cadkja/ulna  .... 
Tiaat  tncluis  radhis/ukia  .... 
Tiaat  fracture  radhisAjIna  .... 
Treat  wrist  twne  fracture  .... 

Treat  *irst  t>on«  fracture  

Trea'  i*"s'  r<n«  h^kcture  

Trea:  *rst  »ne  fracture  

Trea!  "is-  ex  vie  fracture  

Treat  ^r^st  Done  fracture  

Treat  wnat  txme  fracture  ..... 
Treat  wrist  dislocation  ,.._.... 

Traat  wriM  dWucalion 

Traat  wriM  dWocadon 

Traat  wrist  dWocation 

Treat  wrIM  fracture 

Traat  wrist  fracture 

Traat  wrtst  dislocation 


6.60 

9.57 

7.80 

7.82 

9.88 

0.06 

7.04 

8.75 

7.22 

5.29 

6.55 

8.80 

8.40 

8.14 

9.57 

10.20 

12.33 

10.77 

11.41 

12.88 

10.17 

8.78 

10.17 

8.43 

12.40 

13.36 

13.04 

10.40 

13.65 

13.96 

15.87 

10.92 

14.38 

13.35 

16.33 

13.21 

15.82 

10.44 

12.90 

10.85 

10.39 

11.15 

969 

16.55 

10.37 

14.49 

7.87 

9.49 

9.54 

9.96 

12.33 

2.4S 

5.21 

9.18 

6.26 

12.24 

12.98 

2.09 

514 

8.90 

244 

5.63 

7.01 

10.45 

2.63 

5.B1 

7.77 

8.55 

2.61 

4.53 

8.43 

2.88 

4.38 

T2S 

3.05 

4.76 

7.92 

4.67 

8.04 

5.99 

9.78 

5.50 


Fully  Im- 
ptoment- 
ed  non- 
facility 

PE 
RVUs 


NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
(4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.72 
6.95 
NA 
7.20 
NA 
NA 
3.73 
6.75 
NA 
3.76 
7.23 
NA 
NA 
4.06 
7.43 
NA 
NA 
4.01 
6.71 
NA 
4.17 
6.59 
NA 
4.16 
NA 
NA 
6.2S 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

.  NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

.  NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.42 

6.18 

NA 

6.96 

NA 

NA 

3.46 

6.03 

NA 

3.44 

6.68 

NA 

NA 

3.82 

6.65 

NA 

NA 

3.63 

603 

NA 

3.72 

5.86 

NA 

3.84 

NA 

NA 

5.31 

NA 

NA 

NA 


Fully  Im- 
piernent- 
edfadt- 
ityPE 
RVUs 


776 
11.62 
14.75 
15.68 
15.12 
13.71 
14.21 
14.57 
13.53 
15.56 
13.48 

8.64 

8.59 
13.96 
14.54 
15.39 
17.72 
10.06 
10.55 
12.61 
11.84 
14.38 
14.58 
14.20 
15.38 
13.22 
15.79 
15.26 
17.57 
15.11 
17.48 
15.57 
17.81 
16.86 
16.39 
23.60 
18.25 

9.94 

11.18 

10.12 

11.43 

11.68 

11.68 

13.37 

9.93 

14.15 

1213 

10.71 

13.69 

14.89 

13.65 

2.31 

5.06 

8.77 

5.77 

10.45 

13.57 

2.38 

5.19 

868 

2.24 

5.24 

7.62 

950 

2.50 

558 

8.73 

8.32 

244 

4.70 

8.42 

2.44 

4.42 

7.67 

2.59 

4.48 

8.33 

4.56 

8.36 

5.67 

9.16 

6.22 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


7.35 
10.95 
12.31 
13.33 
13.49 
11.20 
11.59 
1272 
11.29 
12.34 
10.94 
8.63 
8.28 
12.41 
12.98 
13.73 
16.16 
9.89 
10.62 
12.55 
1121 
12.85 
13.41 
12.39 
14.33 
13.11 
15.47 
13.84 
16i3 
14.71 
16.97 
14.60 
16.73 
15.74 
17.78 
20.96 
16.87 
991 
11.47 
9.51 
11.12 
11.51 
11.57 
14.97 
10.07 
12.74 
11.06 
10.40 
12.63 
13.64 
13.28 
2.37 
4.76 
8.65 
589 
10.86 
1339 
2.45 
4.86 
8.57 
2.30 
5.20 
7.81 
10.03 
2.65 
526 
818 
6.18 
2.45 
452 
8.25 
2.43 
4.23 
7.57 
2.67 
3.86 
8.17 
4.04 
8.26 
492 
9.26 
5.99 


Mal- 
practice 
RVUs 


0.68 

0.98 

0.81 

0.81 

1.02 

0.62 

0.74 

0.91 

0.74 

0.55 

0.68 

0.87 

0.83 

0.84 

0.96 

1.10 

1.23 

1.11 

1  16 

1.36 

1.06 

0.91 

1.05 

090 

1.20 

1.30 

1.27 

1.07 

1.42 

1.46 

1.62 

1.13 

1.48 

139 

1.69 

1.33 

1.33 

1.09 

1.35 

1.13 

1.09 

1.16 

0.01 

1.70 

1.07 

1.50 

0.65 

0.72 

0.99 

1.04 

1i9 

0.23 

0.53 

0.86 

0.64 

1.28 

1.34 

0.21 

0.51 

0.92 

0.23 

0.57 

0.73 

1.06 

0.27 

0.60 

0.80 

088 

0.27 

0.47 

0.89 

0.29 

0.45 

0.75 

0.31 

046 

0.82 

0.47 

0.81 

0.53 

0.96 

0.56 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


CPT  codes  and  deecripttons  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  F  ARS/DFARS  Apoty 
'Copyright  1994  American  Dental  Asaodalion.  A)  rights  reaaivad. 
'PE  RVUs  «  Practice  Expels*  o«atrve  Value  Units. 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
ISIA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.40 

1^69 
NA 

14.10 

NA 

NA 

6.03 

12.40 

IM 

6.43 

13.43 

NA 

NA 

696 

13.84 

NA 

NA 

6.89 

11.71 

NA 

7.34 

11.43 

NA 

7.52 

NA 

NA 

11.39 
NA 
NA 
NA 
NA 


Year 
2001 

transi- 
tional 

norv 
facility 

total 


NA 
I^A 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.10 

11.92 
NA 

13.86 

NA 

NA 

5.76 

11.68 

NA 

6.11 

1288 

NA 

NA 

6.72 

13.06 

NA 

NA 

6.51 

11.03 

NA 

6.89 

10.70 

NA 

7.20 

NA 

NA 

10.45 
NA 
NA 
NA 
NA 


Fuiyim- 


adfadt- 

ity  total 


15.04 
22.17 
23.36 
24.31 
26.02 
14.39 
21.99 

24  23 
21.49 
21.40 
20.71 
18.51 
17.82 
22.94 

25  09 
26.69 
31.28 
21.96 
23.12 
26.85 
23.07 
24.07 
25.80 
23.53 
28.98 
27.88 
30.10 
26.73 
32.64 
30.52 
34.97 
27  62 
33.67 
31  60 
36.41 
38.14 
35  40 
21.47 
25.43 
22.10 
22.91 
23.99 
21.38 
31.62 
21  37 
30.14 
20.65 
20.92 
2422 
25  89 
27  27 

4.99 
10.80 
18.81 
1267 
23.97 
27.89 

4.68 
10.84 
18.50 

4.91 
11.44 
15.36 
2103 

5.40 
11.99 
17.30 
1775 

5.32 

9.70 
17.74 

5.61 

9.26 
15.67 

5.95 

972 
17.07 

9.70 
17.21 
1219 
19.92 
12.28 


Year 
2001 
transi- 
tional 
facility 
total 


14.63 
21.50 
20.92 
21.96 
24.39 
11.88 
19.37 
22.38 
19i5 
18.18 
18.17 
18.30 
17.51 
21.39 
23  53 
25.03 
29.72 
21  77 

23  19 
26.79 
22.44 
22.54 

24  63 
21.72 
27.93 
27.77 
29  78 
25.31 
31.30 
3012 
34  46 
26.65 

32  59 
30.48 
35.80 
35.50 
34.02 

21  44 
25.72 
21.49 

22  60 
23.82 
21.27 

33  22 
21.51 
28  73 
1960 
20.61 
23.16 
24.64 
26.90 

5.05 
10.50 
16.69 
12.79 
24.38 
27  71 

475 
1051 
18.39 

4.97 
11.40 
15.55 
21.56 

5i5 
11.67 
16.75 
17.61 

533 

952 
17.57 

5.60 

9.07 
15.57 

6.03 

910 
16.91 

9.16 
17.11 
11.44 
20.02 
12.05 


Qlotial 


CPTV 
HCPCS» 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


2S68S 
2S800 
2S805 

2S810 
2S820 
25825 
25830 

25800 
2S805 
2S807 
25908 
25815 
2S820 
25822 
25824 
2S827 
2S829 
2S831 

OCOQO 
C3VtRV 

26010 
20011 
26020 
2802S 
28030 
26034 
2603S 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
26080 
26100 
26106 
26110 
26115 
26116 
26117 
26121 
26123 
2612S 
26130 
26135 
26140 
26145 
26160 
26170 
26180 
26166 
26200 

26210 
26215 
26230 

.26235 

26250 


26261 

26262 
26320 
26360 
26362 
26366 
26367 
26368 
26370 
26372 
26373 
26380 
26382 
26410 
26412 
26415 
26416 
26418 
26420 
26426 
26428 


'CPTa 
'Copyn 
SPERV 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informauun— Continued 


r 
1 

il 

Global 

?' 

63 

090 

50 

090 

92 

090 

96 

090 

39 

090 

68 

090 

37 

090 

38 

090 

25 

090 

16 

090 

17 

090 

30 

090 

51 

090 

39 

090 

53 

090 

03 

090 

72 

090 

77 

090 

19 

090 

79 

090 

44 

090 

54 

090 

63 

090 

72 

090 

93 

090 

77 

090 

78 

090 

31 

090 

30 

090 

12 

090 

46 

090 

65 

090 

CPTV 
HCPCS' 


25695 
25800 
25805 
25810 
25820 
25825 
25830 
25900 
25905 
25907 
25909 
25915 
25920 
25922 
25924 
25927 
25929 
25931 
25999 
26010 
26011 
26020 
26025 
26030 
26034 
26035 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
26060 
26100 
26105 
26110 
26115 
26116 
26117 
26121 
26123 
26125 
26130 
26135 
26140 
26145 
26160 
26170 
26180 
26185 
26200 
26205 
26210 
26215 
26230 
26235 
26236 
26250 
26255 
26260 
26261 
26262 
26320 
26350 
26352 
26356 
26357 
26358 
26370 
26372 
26373 
26390 
26392 
26410 
26412 
26415 
26416 
26418 
26420 
26426 
26428 


Mod 


Status 


Description 


Treat  wrist  distocation 

Fusion  ot  wnst  (Oint 

Fusion/gratt  ot  wnst  joint  

FusiofVgraft  of  wnst  joint  

Fusion  ot  hand  bones 

Fuse  nand  bones  with  graft 

Fusion,  radioulnar  jnt/ulna  

Amputation  of  forearm  

Amputation  of  forearm  

Amputation  follow-up  surgery  .. 
Amputation  follow-up  surgery  .. 

Amputation  of  foreann  

Amputate  hand  at  wrist 

Amputate  hand  at  wnst 

Amputation  follow-up  surgery  .. 

Amputation  ot  hand  

Amputation  follow-up  surgery  .. 
Amputation  follow-up  surgery  .. 

Forearm  or  wnst  surgery  

Drainage  of  finger  abscess 

Drainage  of  finger  abscess 

Dram  hand  tendon  sheatfi  

Drainage  of  palm  bursa  

Drainage  of  palm  bursa(s)  

Treat  hand  bone  lesion  

Decompress  fingers/hand 

Decompress  fingers/hand 

Release  palm  contracture 

Release  pakn  contracture 

Incise  Snger  tendon  sheatti  

Incision  of  finger  tendon  

Explore/treat  hand  joint   

Explore/treat  finger  joint 

Explore^reat  finger  joint 

Biopsy  hand  joinl  lining 

Biopsy  finger  joint  lining 

Biopsy  finger  joint  lining 

Removal  ot  hand  lesion  

Removal  of  hand  lesion  

Remove  tumor,  hand/finger 

palm  contracture 

palm  contracture 

pakn  contracture 

Remove  ivrist  joint  lining 

Revlae  finger  joini,  each  

Revise  finger  joint,  each  

Tendon  excision.  palmAinger .., 
Rsfflova  tandon  sheath  lesion 
Removal  of  palm  tendon,  each 

Removal  of  finger  tendon  

Remove  finger  booe  

Remove  hand  bone  lesion 

Remove/graft  txjne  lesion 

Removal  of  finger  lesion  

Remove/graft  finger  lesion 

Partial  removal  of  hand  bone  .. 
Paitiai  removal,  finger  bone  .... 
Partial  removal,  finger  bone  .... 

Extensive  hand  surgery  

Extensive  hand  surgery 

Extensive  finger  surgery  

Extensive  finger  surgery  

Partial  removal  of  firiger  

Removal  ol  implanl  from  hand 

Repair  tingacAwnd  tendon 

Repelr/graft  hwxl  tendon 

Repair  Wiiyaifliiid  tandon 

RafMir  fingar/harKl  tendon 

Repair'graft  hand  tendon  

Repair  finger/hand  tendon  

Flepair/graft  liand  terxlon 

Repair  fingar/hand  tandon 

Revise  handranger  tandon 

napaMgraft  hand  tandon 

Repair  hand  terfdon  

Repair/graft  hand  tendon 

Excision.  handAinger  tendon  ... 

Graft  hand  or  finger  tendon  

Repair  finger  tendon  

Repair/graft  finger  tendon 

Rajiair  tinger.'hand  tendon  

Repair/graft  finger  tendon  


Physi- 
cian 
tworlt 

RVUs 


8.34 
976 

11.28 

10.57 
7.45 
9.27 

10.06 
9.01 
9.12 
7.80 
8.96 

1708 
8.68 
742 
8.46 
8.80 
7.59 
7.81 
0.00 
1.54 
219 
4.67 
4.82 
5.93 
6.23 
9.51 
7.25 
3.33 
556 
2.69 
2.81 
3.69 
3.79 
4.24 
3.67 
3.71 
3.53 
3.86 
5.53 
855 
754 
9.29 
4.61 
542 
6.96 
6.17 
6.32 
3.15 
4.77 
5.18 
5.25 
5.51 
7.70 
5.15 
7.10 
6.33 
6.19 
532 
7.55 

12.43 
7.03 
9.09 
5.67 
3.98 
5.99 
7.68 
8.07 
8.58 
9.14 
7.11 
8.76 
8.16 
9.19 

10.26 
4.63 
6.31 
8.34 
9.37 
4.25 
6.77 
6.15 
7.21 


FuNy  im- 


ed  non- 
fadltty 

PE 
RVUs 


NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
4.47 
6.18 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.64 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
663 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
l<4A 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

norv 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
3.48 
5.05 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.98 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.60 
UA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plefTient- 
ed  facil- 
ity PE 
RVUs 


8.42 

9.55 

10.41 

9.98 

842 

9.25 

14.63 

12.78 

14.20 

14.07 

13.79 

14.03 

8.72 

8.81 

923 

12  32 

7.83 

13.10 

0.00 

3.06 

5.27 

T0.75 

10.69 

11.55 

12.79 

14.74 

11.M 

10.46 

11  77 

646 

6.76 

9.24 

10.07 

10.91 

7.50 

10.99 

10.26 

664 

11  69 

13.40 

13.48 

14.43 

2.51 

13.13 

14.52 

13.67 

13.99 

6.63 

7.54 

7.99 

757 

11.89 

12.85 

12.13 

12^8 

1146 

10.63 

10.62 

15.21 

17.34 

13.81 

16.65 

12.62 

11.03 

17.09 

18.11 

18.25 

18.19 

18.03 

17.56 

18.63 

17.00 

14  62 

19  52 

13.51 

15.06 

13.72 

16.12 

13.70 

15.04 

14.32 

16.32 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


8.23 

10.08 

11.18 

10.64 

8.54 

9.71 

13.31 

11.51 

12.58 

12.11 

11.85 

14.82 

8.44 

8.11 

8.96 

10.95 

7.16 

11.06 

0.00 

2.43 

4.37 

9.07 

9.24 

10.22 

10.74 

12.46 

10.20 

8.62 

10.14 

5.74 

5.38 

768 

8.58 

9.04 

6.44 

938 

849 

5.53 

9.78 

11.43 

12.36 

13.29 

2.59 

nil 

12.21 

11.45 

11.77 

5.60 

642 

7.08 

6.83 

10.13 

11.38 

10.16 

10.72 

9.75 

9.11 

9.01 

13.04 

15.43 

11.91 

14.58 

10.75 

9.23 

14.38 

15.37 

15.64 

15.43 

1553 

14.99 

15.71 

14.61 

1312 

1696 

11.03 

12.94 

12.12 

14.44 

11^5 

12.82 

12.45 

1373 


Year 

Fully  im- 

2001 

Mal- 

plement- 

transi- 

practice 

ed  non- 

tional 

RVUs 

facility 

non- 

total 

facility 
total 

0.87 

NA 

NA 

0.01 

NA 

NA 

1  17 

NA. 

NA 

1.08 

NA 

NA 

0.74 

NA 

NA 

0.95 

NA 

NA 

1.03 

NA 

NA 

0.95 

NA 

NA 

0.95 

NA 

NA 

0.82 

NA 

NA 

0.96 

NA 

NA 

1.83 

NA 

NA 

0.92 

NA 

NA 

0.77 

NA 

NA 

0.61 

NA 

NA 

0.93 

NA 

NA 

0.76 

NA 

NA 

0.79 

NA 

NA 

0.00 

0.00 

0.00 

0.12 

6.13 

514 

0.22 

859 

7.46 

0.49 

IM 

NA 

0.50 

NA 

NA 

0.62 

NA 

NA 

0.64 

NA 

NA 

0.97 

NA 

NA 

0.75 

NA 

NA 

0.34 

NA 

NA 

0.57 

NA 

NA 

0.28 

976 

895 

0.30 

NA 

NA 

0.32 

NA 

NA 

0.35 

NA 

NA 

0.43 

NA 

NA 

0.36 

NA 

NA 

0.38 

NA 

NA 

036 

NA 

NA 

0.39 

10.89 

978 

0.57 

NA 

NA 

0.88 

NA 

NA 

0.78 

NA 

tA 

0.97 

NA 

NA 

0.49 

NA 

NA 

0.56 

NA 

NA 

0.73 

NA 

NA 

0.64 

NA 

NA 

0.66 

NA 

NA 

0.32 

10.10 

9.07 

0.53 

NA 

NA 

0.55 

NA 

NA 

0.54 

NA 

NA 

0.56 

NA 

NA 

0.81 

NA 

NA 

0.53 

NA 

NA 

0.66 

NA 

NA 

0.66 

NA 

NA 

0.65 

NA 

NA 

0.55 

NA 

NA 

0.75 

NA 

NA 

1.19 

NA 

NA 

072 

NA 

NA 

0.66 

NA 

NA 

0.59 

NA 

NA 

0.41 

NA 

NA 

0.62 

NA 

NA 

0.80 

NA 

NA 

0.85 

NA 

NA 

0.89 

NA 

NA 

0.95 

NA 

NA 

0.74 

NA 

NA 

0.90 

NA 

NA 

0.84 

NA 

NA 

0.95 

NA 

NA 

1.07 

NA 

NA 

0.48 

NA 

NA 

0.66 

NA 

NA 

0.74 

NA 

NA 

0.96 

NA 

NA 

0.44 

NA 

NA 

0.70 

NA 

NA 

0.64 

NA 

NA 

074 

NA 

NA 

Fully  im- 
ptomont- 
ed  facil- 
ity loial 


1763 
19.32 
22  86 
21.63 
16.61 
19  47 
25  72 
2274 
24.27 
22  69 
2371 
32.94 
1832 
17.00 
18.30 
22.05 
16.18 
21.70 
0.00 
472 
7.68 
15.91 
16.01 
1810 
19.66 
25.22 
19.x 
14.13 
17.90 
943 
9.87 
13^5 
14.21 
15.58 
11.53 
15.08 
14.15 
10.89 
1779 
22  83 
21.80 
24  69 
7.61 
19.11 
22.21 
20.48 
2097 
10.10 
12.64 
13.72 
13.36 
17.96 

21  36 
17.81 
20.04 
18.45 
17.47 
16.49 
23.51 
30  96 
21.56 
26.40 
18.88 
15.42 
23.70 
26.59 
27.17 
27.66 
28.12 
25.41 
28.29 
26.00 
2476 
30.85 
18  62 
22.05 

22  60 
26.45 
18.39 
2251 
21.11 
24.27 


Year 
2001 
transi- 
tional 
facility 


1744 

19  85 
23  63 
22.29 
16.73 
1993 
2440 

21  47 

22  65 

20  73 

21  77 
33  73 
18.04 
16.30 
18.03 
20.68 
15.51 
19.66 

0.00 

4.09 

6.78 

14.23 

1456 

1677 

17.61 

22.94 

18.20 

1259 

1657 

8.71 

849 

1169 

1272 

13.71 

10.47 

13  47 

12  38 
3  78 

ib.88 
20.86 
20.68 

23  55 
7.69 

17.19 
19.90 
18.26 
18.75 
9.07 
11.72 
12.81 
12.62 
1620 
1989 
15.84 
1848 
1674 
15.95 
14.88 
21  34 
29.05 
19.66 

24  33 
17.01 

13  62 
20.99 

23  85 

24  56 

24  90 

25  62 
22.84 
25.37 
23.61 
2356 
2831 
16  14 
19.91 
2150 
24  77 
15.94 
2059 
1954 
21.68 


Globei 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
080 
090 
090 
090 
090 
090 
080 
090 
090 
090 
080 
090 
090 
090 
090 
060 
080 
090 
090 
080 
090 

zzz 

080 
090 
090 
090 
080 
080 
090 
090 
080 
080 
080 
080 
080 
080 
090 
090 
090 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


^  CPT  codes  and  descriptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicatiie  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  nghts  reserved 
3PE  RVUs  =  Practice  Expense  Relative  Value  Unrts. 
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CPTV 
HCPCS' 


26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26478 

26480 

26483 

26485 

26489 

26490 

26492 

26494 

26496 

26497 

264M 

26499 

26500 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26620 

26S2S 

26530 

26531 

26535 

26536 

26540 

26541 

26542 

26545 

26546 

26548 

26550 

26551 

26553 

26554 

26SS5 

26556 

26560 

26561 

26562 

26565 

26567 

26568 

26580 

26585 

26587 

26590 

26591 

26593 

26596 

26597 

26600 

26605 

26607 

26608 

26615 

26641 

26645 

26650 

26665 

26670 

26675 

26676 

26685 

26686 


Mod 


Status 


Oescnption 


Repair  finger  tendon  

Repair  finger  tendon  

fitptM^nSl  finger  tendon 

rieellgnment  of  terxlons 

Reteaae  palm^inger  tendon  ...„ 
nilma  palm  &  finger  tervjon  . 
riBliesii  hafNVIinger  tendon  .... 
Releeee  taieemwiand  tendon  . 

tncteion  of  pefen  tendon  

Indsion  of  finger  tendon  _„ 

kidee  handfflnger  tendon  

Fusion  of  finger  tendons 

Fusion  of  finger  tendons 

Terxlon  lengltieiiing 

Tendon  stwrtsnlng 

l.angltMning  of  hand  terxlon  .... 

Shortening  of  hand  tendon  

Transplant  hand  tendon 

Transplant/gnA  hand  tsndon  „ 

Transplanl  pakn  tendon 

Tianvlanl/grafi  pekn  tendon ... 

Revfee  thumb  tendon 

Tendon  tinnier  wMh  graft  

Mend  tBiMliinftiiui<.le  transfer  .. 

Raviaa  thumb  tendon 

Finger  tendon  transfer  

Finger  tender  transfer  

Hevlelon  of  fingef    

Hand  tendon  reconstruction 

Hand  tendon  reconstruction 

Hsrxl  lerxlon  reconstruction  .... 

neleaie  trwmb  contracture  

Thumb  tendon  transier _ 

Fusion  of  knudde  joini .._ 

Fusion  of  injcMe  jolnls _.. 

Fuekm  of  knuckle  iolnls ^ 

Release  knuckle  eontradure  _ 
f9*ease  finger  contracture  .._, 

■^ev^s^  ■<nuciOe  jotnt     „ 

Revise  Knuckle  with  mplanl  __ 

Raviee  finger  joM „ 

Ravise/knplam  finger  )olnl 

Repair  hand  joint  „. 

Repair  harx)  jOint  wUh  graft  

Repair  harxj  joint  with  graft  

Reoonetruct  finger  jomt 

Repair  nonunnn  hand  

Reooratruct  finger  Joint 

Constnjct  thumb  raplacamant  .. 

Great  toe-hend  tianaier _. 

Single  transfer,  toe-hand  

Double  transfer,  toe-hend 

Poeittonal  cliange  of  finger  

Toe  jolnl  tranefsr ,^ 

Repair  of  wab  finger  ...__. 

Repak- of  iwab  finger 

Repeir  of  wab  finger  _. 

Correct  metacaipal  flaw 

Correct  finger  deformity  

Lengthen  metacarpal/Bnger 

Repair  hand  deformity „ 

Repair  finger  daformMy  

Reoonstnict  extra  finger „. 


Physi- 
cian 
wiork 

RVUs 


Repak-  muades  of  hand 

Release  musdes  of  hand  ... 
Exdskxi  constricting  tissue  . 
Releaso  of  scar  contracture 
Treat  metacarpal  fracture  .. 
Treat  motaca/pal  fracture  ... 
Treat  metacarpal  traclure  .. 
Treat  metacarpal  fracture  .... 
Treat  metacarpal  fracture  .... 

Treat  thumb  dislocation  

Treat  thumb  fracture  

Treat  thumb  fracture 

Treat  thumb  fracture  

Treat  hand  dislocatnn  

Treat  hand  diskx:atkin  

Pm  hand  diskxation  

Treat  hand  distocatlon  

Treat  hand  diskxation  


Fully  im- 
pleiTient- 
ed  nor>- 

fadlHy 
PE 

RVUs 


4.02 

NA 

4.56 

NA 

6.09 

NA 

5.82 

l>IA 

5.02 

NA 

8.16 

NA 

4.31 

NA 

0.07 

NA 

3.67 

NA 

ae4 

NA 

3.46 

NA 

5.73 

NA 

532 

NA 

5.18 

NA 

5.15 

NA 

5.80 

NA 

5.74 

NA 

6.69 

NA 

8.29 

NA 

7.70 

NA 

9.55 

NA 

8.41 

NA 

9.62 

NA 

8.47 

NA 

9.50 

NA 

9.57 

NA 

0.14 

NA 

8.98 

NA 

5.96 

NA 

7.14 

NA 

7.47 

NA 

8.01 

NA 

5.43 

NA 

7.15 

NA 

8.83 

NA 

9.02 

NA 

5.30 

NA 

5.33 

NA 

a69 

NA 

7.91 

NA 

5.24 

NA 

6.37 

NA 

6.43 

NA 

8.62 

NA 

6.78 

NA 

8.92 

NA 

8.92 

IM 

803 

NA 

21.24 

NA 

46.58 

NA 

46.27 

NA 

54.95 

NA 

16.63 

NA 

47.26 

NA 

5.38 

NA 

10.92 

NA 

9.68 

NA 

6.74 

NA 

6.82 

NA 

9.08 

NA 

1818 

NA 

14.05 

NA 

0.00 

0.00 

17.96 

NA 

3.25 

NA 

5.31 

NA 

8.95 

NA 

9.82 

NA 

1.96 

3.68 

2.S5 

5.36 

5.36 

NA 

5.36 

NA 

5.33 

NA 

3.94 

5.64 

4.41 

6.57 

5.72 

NA 

7.60 

NA 

3.69 

5.54 

4.64 

5.97 

5.52 

NA 

6.98 

NA 

7.94 

NA 

Year 

2001 
transi- 
Ikxial 

non- 
fadWy 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
I«1A 
NA 
NA 
NA 
NA 
318 
4.64 
NA 
NA 
NA 
4.53 
553 
NA 
NA 
4.42 
5.66 
NA 
NA 
NA 


Fully  im- 
plernent- 
ed  facil- 
ity PE 
RVUs 


11.21 

12.10 

12.26 

1208 

15.82 

17.40 

15.64 

16.13 

7.21 

7.16 

6.78 

11.56 

12.03 

11.86 

11.88 

12.34 

12.60 

16.32 

17.42 

17.18 

13.84 

13.39 

13.93 

14.18 

13.44 

13.77 

16.18 

15.42 

12.82 

12.04 

11.60 

12.28 

11.54 

12.67 

14.66 

14.10 

15.82 

15.99 

16.00 

16.42 

8.96 

14.44 

12.69 

13.84 

12.19 

13.16 

13.85 

14.07 

16.51 

2927 

27  76 

31.20 

18.52 

31.42 

10.33 

16.52 

14.66 

12.83 

1Z46 

18.19 

14.46 

11.55 

0.00 

16.48 

11.27 

11.47 

8.35 

14.98 

2.21 

3.79 

7.43 

7.18 

7.02 

3.69 

4.65 

7.55 

8.22 

348 

359 

7.52 

778 

8.12 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


9.26 

10.15 

10.54 

1016 

12.83 

13.97 

12.61 

13.61 

6.03 

5.88 

5.55 

9.80 

10.27 

9.68 

9.99 

10.42 

10.89 

14.01 

15.37 

14.65 

11  30 

12.16 

12.82 

12.61 

12.45 

12.50 

15.33 

13.67 

10.56 

10.46 

10.52 

10.34 

9.78 

10.63 

12.91 

12.34 

13.08 

12.96 

13.40 

14.12 

8.03 

12.73 

11.32 

12.81 

10.68 

11.30 

12.59 

1212 

17.76 

33.42 

32.21 

36.96 

18.07 

35.14 

9.01 

14.80 

13.89 

11.20 

10.51 

15.94 

15.43 

1218 

0.00 

16.87 

9.06 

9.72 

8.50 

13.41 

2.08 

3.47 

654 

6.35 

6.59 

3.07 

4.09 

6.75 

790 

2.87 

3.87 

6.96 

7.40 

7.80 


Mal- 
practice 
RVUs 


042 

0.48 

0.61 

0.61 

0.53 

0.65 

0.45 

0.74 

0.38 

0.38 

0.36 

0.59 

0.55 

0.52 

0.53 

0.60 

0.60 

0.70 

0.86 

0.79 

0.86 

0.88 

0.95 

0.90 

0.01 

0.96 

1.45 

0.81 

0.62 

0.71 

0.74 

0.62 

0.56 

074 

0.90 

0.94 

0.55 

0.55 

0.68 

0.82 

0.39 

0.64 

0.67 

0.88 

0.71 

0.73 

0.93 

0.84 

2.24 

4.99 

4.95 

5.74 

1.73 

5.06 

0.53 

1.13 

102 

0.70 

0.71 

0.91 

1.51 

0.84 

0.00 

1.79 

0.34 

0.55 

0.87 

1.03 

0.20 

0.30 

0.55 

0.56 

0.55 

0.37 

0.42 

0.59 

0.78 

0.35 

0.47 

0.57 

0.72 

0.81 


Fufiy  kn- 

plement- 

ed  norv 

facility 


'  OPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved.  Applkable  FARS/OFARS  Apply 
^Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 

5.84 

8.51 
NA 
NA 
NA 

995 

11.40 

NA 

NA 

958 

11.08 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
norv 
ladMy 
total 


NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
•  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 

534 

7.79 
NA 
NA 
NA 

8.84 

10.36 

NA 

NA 

8.46 

10.77 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity total 


15.65 
17.14 
18.96 
18.51 
21.37 
26.41 
20.40 
16.94 
11.26 
11  18 
10.60 
17.88 
1790 
17.56 
17.56 

18  74 
18.94 
23.71 
26.57 
25.67 
24.25 
22.68 
24.50 
23.55 
23.04 
24.30 
17.77 
2551 

19  40 
19  89 
19.81 
18.91 
17.53 
20.56 
24.38 
24.06 
21.67 
21.87 
23.37 
2515 
14.59 
21.45 
19.79 
23.34 
19.68 
20.81 
23  70 
22.94 
39.99 
80.84 
78.98 
91.89 
36.88 
83.74 
16.24 
28.57 

25  36 
20.27 
19.99 
28.18 
3415 

26  44 
0.00 

36.23 

14.86 

17.33 

18.17 

25  83 

4.37 

6.94 

13.34 

13.10 

12.90 

8.00 

948 

13.86 

16.60 

752 

8.70 

13.61 

15  48 

16.87 


Year 
2001 
transt- 
tional 
facility 
total 


13.70 
15.19 
17.24 
16.59 
18.38 
22.98 
17.37 
14.42 
10.06 
9.90 
9.37 
16.12 
16.14 
15.38 
15.67 
16.82 
17.23 
21.40 
24.52 
23  14 
21  71 
21.45 

23  39 

21  96 
22.05 
23.03 
16.92 
23.46 
17.14 
18.31 
18.73 
16.97 
15.77 
18.52 
22.64 
22.x 
18.93 
18.86 
20.77 
22.85 
13M 
19.74 
18.42 
2231 
18.17 
18.95 

22  44 
20.99 
4154 
84.98 
83.43 
97.67 
36  43 
87  48 
14  92 
26.85 

24  59 
18.64 
18.04 

25  93 
35.12 
27  07 

0.00 

36.62 

12.67 

15.58 

18.32 

24.26 

4.24 

662 

12.45 

1257 

12.47 

7.38 

892 

13.06 

16.28 

6.91 

8.98 

13.05 

15.10 

16.55 


Gk>bal 


CPTV 
HCPCS' 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
000 
080 
080 
080 
080 
080 
080 
080 
080 
080 
090 
090 
090 
090 
090 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


26700 
26706 
26706 
26715 
26720 
2672S 
86727 
26736 
26740 
26742 
26746 
267S0 
26756 
26756 
26785 
26770 
26775 
26778 
26785 

26841 
26642 
26843 

26860 
26862 

26881 


28910 
28861 
26852 


26881 

27000 
27001 
27003 
27005 
fTOX 

zms 

27030 
27033 
27035 
27036 
27040 
27041 
27047 
27048 
27049 
27060 
27052 
27064 
27080 
27082 
27086 
27066 
27067 
27070 
27071 
27075 
27078 
27077 
27078 
27079 
27080 
27086 
27087 
27080 
27091 
27093 
27095 
27096 
27097 
27086 
27100 
27105 
27110 
27111 
27120 


'CPToc 
•Copyrij 
'PERVI 


iederal  Register /Vol.  65,  No.  137 /Monday,  July  17,  2000  /  Proposed  Rules 
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'0 

090 

9 
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>4 
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W 
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a 
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12 
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a 
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« 
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i2 
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15 

090 
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000 
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ceo 
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•3 
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7 
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» 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS» 

Mod 

Status 

Description 

Physi- 
cian 
work 

RVUs 

Fully  kn- 
ptement- 
ednon- 

RVUs 

• 

Year 
2001 
transi- 
tional 
non- 
fadWy 

PE 
RVUs 

Fully  im- 
plement- 
ed ladl- 
ityPE 
RVUs 

Year 

2001 

transi- 

tkmal 

tac^ty 

RVUs 

ktal- 

practkx 

RVUs 

Fully  im- 
plament- 
ed  ran- 
tacWty 
total 

Year 
2001 
tnnsi- 
tkmal 
non- 
fadllly 
total 

Fully  Im- 
ptWTwnt* 
ed  facu- 
lty total 

Year 
2001 
transi- 
fional 
ladHty 
total 

Rmbal 

26700 
26705 
26706 
26715 
26720 
2672S 
26727 
26735 
26740 
26742 
26746 
26750 
26755 
26756 
26785 
26770 
26775 
26778 
26T85 
26820 
26841 
26842 
26843 
26844 
2fi«.'iO 
26852 
26860 
26861 
26862 
26863 
26910 
26951 
26952 
26989 
26990 

1  SS! 

27000 
27001 
27003 
27005 
27006 
27025 
27030 
27033 
27035 
27036 
27040 
27041 
27047 
27048 
27049 
27050 
27052 
27054 
27060 
27062 
27065 
27066 
27067 
27070 
27071 
27075 
27076 
27077 
27078 
27079 
27080 
27086 
27067 
27090 
27091 
27093 
27095 
27096 
27097 
27096 
27100 
27106 
27110 
27111 
27120 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Treat  knucWe  dislocation      

3.69 

4.19 

5.12 

5.74 

1.68 

3.33 

5.23 

5.98 

1.94 

3.85 

5.81 

1.70 

3.10 

4.39 

4.17 

3.02 

3.71 

4.80 

4.21 

8.26 

7.13 

8.24 

7.61 

8.73 

6.97 

8.46 

489 

1.74 

7.37 

3.90 

7.80 

4.59 

6.31 

0.00 

7.48 

6.68 

1302 

5.62 

6.94 

7.34 

966 

9.68 

11.16 

13.01 

13.39 

16.69 

12  88 

2.87 

989 

7.45 

8.25 

13.86 

4.36 

623 

8.54 

5.43 

5.37 

5.90 

10.33 

13.83 

10.72 

11.46 

1723 

22.12 

23.13 

13.44 

13.75 

6.39 

1  87 

8.54 

11.15 

22.14 

1.30 

1.50 

1.10 

8.80 

6.83 

11.06 

11.77 

1326 

12.15 

18.01 

4.18 

5.45 

NA 

NA 

2.57 

4.49 

NA 

NA 

3.17 

6.32 

NA 

298 

4.25 

NA 

NA 

4.07 

5,31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

10.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.04 

NA 

829 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

435 

NA 

NA 

NA 

10.78 

11.04 

10.67 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.38 

4.57 

NA 

NA 

223 

379 

NA 

NA 

2.89 

528 

NA 

2.46 

3.48 

NA 

NA 

326 

429 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

8.70 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

398 

NA 

673 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.42 

NA 

NA 

NA 

8.31 

8.53 

10.67 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.20 

3.80 

520 

709 

1.30 

2.78 

7.52 

7.45 

2.13 

4.54 

7.49 

1.73 

250 

724 

8.45 

1.96 

322 

7.35 

6.37 

13.49 

12.94 

13.80 

12.96 

13.80 

12.42 

13.34 

11.32 

0.96 

12.64 

2.14 

12.61 

11.14 

12.54 

0.00 

13.74 

825 

17.03 

6.50 

723 

7.97 

926 

9.31 

9.68 

11.13 

1129 

15.81 

12.40 

3.62 

7.88 

6.51 

7.01 

11.99 

589 

7.20 

9.20 

858 

8.38 

7.63 

10JS 

12.50 

16.03 

18.51 

15.10 

18.00 

18.85 

13.15 

14.37 

6.58 

324 

7.93 

10.02 

15.90 

0.50 

0.54 

0.42 

8.58 

8.53 

10.94 

10.83 

13.65 

10.73 

13.71 

1.89 

3.33 

5.17 

8.44 

1.27 

2.49 

6.31 

6.60 

1.91 

3.94 

6.91 

1.52 

2.17 

5.95 

5.56 

1.68 

2.72 

8.08 

558 

11.92 

11.38 

12.88 

11.45 

1220 

10.57 

11.56 

9.86 

123 

10.88 

2.52 

10.86 

9.13 

10.49 

0.00 

11.15 

6.88 

14.50 

538 

6.06 

7.82 

7.86 

8.24 

8.92 

11.45 

11.59 

14.93 

1241 

2.91 

6.82 

5.40 

6.43 

11  74 

572 

7.26 

9.45 

6.00 

5.93 

724 

10.28 

12.53 

14.03 

14.89 

15.00 

17.94 

1929 

12.38 

13.12 

623 

2.59 

6.93 

9.98 

17.30 

0.60 

0.66 

0.42 

8.51 

849 

1029 

9.72 

13.12 

1120 

15.19 

0.35 
0.41 
0.53 
0,60 
0.16 
0.34 
0.54 
0.81 
0.19 
0.39 
0.61 
0.18 
0.31 
0.46 
0.43 
029 
0.37 
0.51 
0.44 
0.86 
0.74 
0.85 
0.76 
0.88 
0.73 
088 
049 
0.18 
0.76 
0.40 
0.79 
0.48 
0.66 
0.00 
0.73 
0.65 
1.36 
0.58 
0.71 
0.76 
0.98 
1.01 
1.17 
1.34 
1.37 
169 
133 
0.17 
0.84 
0.74 
0.63 
1.33 
0.44 
0.64 
0.87 
0.55 
0.55 
0.80 
1.04 
1.42 
1.10 
1.17 
1.78 
2.24 
2.42 
1.39 
1.40 
0.67 
015 
0.85 
1.15 
2.17 
0.08 
0.09 
0.09 
0.92 
0.92 
1.10 
123 
1.18 
127 
1.84 

8.22 

10.05 

NA 

NA 

4.39 

8.18 
NA 
NA 

5.30 

10.56 

NA 

4.84 

7.86 
NA 
NA 

738 

939 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
1827 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.08 
NA 

18.48 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.37 

NA 

NA 

NA 

12.16 

12.63 

11.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

742 

917 

NA 

f4A 

4.05 

7.46 

NA 

NA 

4.82 

9.52 

NA 

432 

6.89 

NA 

NA 

6.57 

8.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

18.03 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.02 

NA 

14.92 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.44 

NA 

NA 

NA 

9.89 

10.12 

11.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

624 

8.40 

10.85 

13  43 

3.12 

6.43 

1329 

14.04 

426 

8.78 

13.91 

3.59 

5.91 

12.09 

11.05 

527 

7.30 

12.66 

11.02 

22.61 

20.81 

22.89 

21.33 

2321 

20.12 

22.88 

16.50 

2.87 

20.77 

6.44 

21.00 

■'8.21 

19.51 

0.00 

21.95 

15.58 

31.41 

12.70 

14.88 

18.07 

19.90 

20.00 

22.01 

25  48 

26.05 

33  99 

26.81 

6.66 

18.59 

14.70 

13.89 

26.98 

10.69 

14.07 

18.81 

12.56 

12.30 

14.13 

22.22 

27.75 

27  85 

29.14 

34.09 

42.36 

44.40 

27.98 

29.52 

13.84 

5.26 

17.32 

22.32 

4021 

1.88 

2.13 

1.61 

1828 

1828 

23.12 

23.83 

28.09 

2415 

33.56 

5.93 
7.93 
10.82 
1278 
309 
6.16 

12  08 

13  19 
4.04 
818 

13.33 

3.38 

5.58 

10.80 

1016 

4.99 

8.80 

11.39 

1023 

21.04 

1925 

21.77 

1982 

21.81 

1827 

20.90 

14.84 

3.15 

19.01 

6.82 

19.25 

1420 

17.46 

0.00 

19.36 

1401 

28.88 

1    58 

3  71 

ti.92 

18.50 

18.93 

2125 

25.80 

26  JS 
33.31 
26.62 

5.95 
17.35 
13.59 
13.31 
26.73 
10.52 
1413 
18.86 
11.98 
11.85 
13.74 
21.65 

27  78 
25.85 
27.32 
33.99 
42.30 
44.84 
27.19 
2827 
1329 

4.61 

16.32 

2228 

41.61 

1.98 

225 

1.61 

1823 

1824 

22.47 

22  72 

27  56 

24.62 

35.04 

090 
090 

Treat  knuckle  dislocation   

Pin  knuckle  dislocation  

090 
090 
090 
090 

Treat  fingef  fracture,  each 

Treat  finger  fracture,  eacn 

Treat  tingef  fracture  eac^  

Trea!  *inger  <Taciufe  eac^ 

090 
090 

Treat  finger  fracture,  each  

Treat  finger  fracture,  each 

090 

090 

Ttaal  finger  fracture,  each 

Treat  finger  fracture,  each 

090 

090 

090 

090 

Trtar  flngf  rtWonnMnn 

090 

090 

Pin  finger  ifiatocalion 

090 

Tra«  finger  dWocation — 

090 

090 

Fuskm  of  ttiumb 

090 

Thumb  tuskxi  with  grail _ 

090 

090 



Fuskm/graft  of  hand  jo** 

090 

Fusion  of  knuckle 

090 

Fusk)n  of  knuckle  nvfih  graft 

090 

Fuaon  of  finger  joint _ 

000 
777 

Fuse,  graft  aoOed  |cM 

090 

7^7 

090 

090 

Amputatior  of  flngerAtxjmb  

Haixl'fmge'  surgery  „. 

Drainage  o*  aetv^s  lesion  

090 

YYY 
090 

Drainage  y  D»ivis  Sursa 

Drainage  o*  Done  lesion 

090 

090 

090 

Inasior  a'  nic  tenoon  

Inasion  ot  nip  lenoon  

Inasion  of  hip  tendon ».... 

Inciston  of  hip  tendons 

090 
000 

090 

090 

IrKsskxi  of  hipthigh  fascia  . 

Drainage  of  hip  joint  

^HptorMtnn  of  Np  joint 

090 
090 
000 

Osnwvalian  of  hip  ioini 

090 
090 



Biopsy  of  soft  tiBiim 

010 

000 

Remove  hIp/peMs  lesion  

090 

090 

Retixive  tunwr,  hip/pelvis 

090 

Biopsy  of  sacroiliac  joint 

000 

Biopsy  of  Wp  Joint 

090 

090 



Removal  of  ischial  bursa 

090 

Remove  femur  lesior^Mirsa 

090 

Removal  of  hip  bona  lesion 

Remove/graft  flip  t>one  lesion  ............ 

Partial  '■emova'  V  htp  txyie    „. 

090 
090 

090 

090 

090 

Extensve  "■>;.  s^'ge^ 

Extensive  nip  surgery  

090 
090 

Extensive  nip  su'gery  

090 

Extensve  "it  Sj^ae^v    

090 

Extensive  n.r  s.-'je-v  _ _ 

Remo.a    y -a:  :>.;,-«            „. 

Re^'?ve  ^ir  "oretgn  :xxt.      ...«.„... 

Re'~''Ove  nic  'ceigr  :>oO\        

090 
090 
010 

090 

Removal  3'  nit  prosthesis  

Remova  of  nic  pi-ostnesis    

090 
090 
000 

Injection  for  hip  x-ray  

000 

Inject  sacroiliac  (Oint    

000 



Revision  ot  nip  tendon 

090 

Transfer  tenoon  to  peMs   

Transfer  o*  alxJomma  ^lusde 

090 
090 

Transfer  o*  spmai  rnuscte     „ 

Transfer  of  iliopsoas  "nuscle 

090 
090 

090 

090 

'  CPT  codas  and  demlpltona  only  are  copyright  2000  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyriglit  1904  Amaiican  Dental  Associatkxi.  All  ngfits  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units, 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


27122 

27125 

27130 

27132 

27134 

27137 

27138 

27140 

27146 

27147 

27151 

27158 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 

27220 

27222 

27226 

27227 

27228 

27230 

27232 

27235 

27236 

27238 

27240 

27244 

27245 

27246 

27248 

27250 

27252 

27253 

27254 

27256 

27257 

27258 

27259 

27265 

27266 

27275 

27280 

27282 

27284 

27286 

27290 

27295 

27299 

27301 

27303 

27305 

27306 

27307 

27310 

27315 

27320 

27323 

27324 

27327 

27328 

27329 

27330 

27331 

27332 

27333 


Mod 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descripton 


Reconstruction  o(  hip  soclrat  . 

Partial  hip  replacanwnt 

Total  hip  replacement  

Total  hip  replacement 

Revise  hip  |0(nt  replacement  . 

Revise  hip  joint  replacement  . 

Revise  hip  joint  replaceni«r<  . 

Transplant  temur  ridge  

Incision  of  hip  bone  

Revision  of  hip  txxt* 

Incision  of  hip  bones 

Revision  o<  hip  bonat 

Revision  01  peMs 

Incision  of  nect<  of  temur  

Incisiorvlixabon  of  femur 

Repair/graft  femur  head/neek  . 

Treat  slipped  epiphysis   

Treat  slipped  epiphysis  

Treat  slipped  epiphysis 

Treat  slipped  epiphysis 

Revise  head/neck  of  femur 

Treat  slipped  epiphysis 

Revision  of  femur  epiphysis  ... 

Reinforce  hip  bones 

Treat  pelvic  ring  fracture 

Treat  pelvic  nng  fracture 

Treat  tall  bone  fracture  

Treat  tail  bone  fracture  

Treat  pelvic  fracture(s) 

Treat  pehnc  rirtg  fracture 

Trwl  pelvic  ring  fracture 

Treat  peMc  rirtg  fracture 

Treat  hip  socket  fracture 

Treat  hip  sod<et  fracture 

Treat  hip  waU  fracture 

Treat  hip  fracture<s)  

Treat  hip  tracture<s)  

Treat  thigh  fracture  

Treat  Itiigh  fracture  

Treat  thigh  fracture  

Treat  tfiigh  fracture  

Treat  ttiigh  fracture  

Treat  tfiigti  fracture  

Treat  Itiigh  fracture  

Treat  ttiigh  fracture 

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

MarapUatnn  ot  hip  joM 

Furten  ot  sacroWac  joint  

Fustoo  o(  pubic  bonas 

Fusion  of  h0  lomt  

Fusion  ot  h^j  (oint  

Amputation  of  leg  at  hip  

Amputation  of  leg  at  Np  

P«M»*ip  jcin  sugary 

Drain  W)»i/I(naa  Isatai 

Drainage  of  bona  Isaion  

kidsa  thigfi  tsndon  &  fascia  .... 

kidsion  of  ttiigh  terxkin  

Incision  of  thigh  tendons 

Expioratlon  lA  Knee  joint  

Partial  removal,  thigh  nerve 

Partial  refTHjval,  thigh  nerve  . 

Biopsy,  ttngh  soft  tissues  

Biopsy,  thigh  soft  tissues  

Removal  of  thigh  lesion  

Removal  of  thigh  lesion  

Remove  tumor,  thigtVknee  

Biopsy,  knee  joint  lining  

Explore/treat  knee  joint 

Removal  of  knee  cartilage 

Removal  of  knee  cartilage 


Ptiyst- 
dan 

WOftt 

RVUs 


1498 

14.69 

20.12 

23.x 

28.52 

21.17 

22.17 

12.24 

1743 

20.58 

22.51 

2463 

19.74 

16.71 

17.91 

16.07 

8.46 

12.05 

15.08 

11.99 

12.98 

14.66 

9.18 

13.54 

5.56 

9.65 

1.84 

7.04 

10.05 

15.19 

14.11 

20.15 

6.18 

12.70 

14.91 

23.45 

27.16 

5.50 

10.68 

12.16 

15.60 

5.52 

12.50 

15.94 

20.31 

4.71 

10.45 

6.95 

10.39 

12.92 

18.26 

4.12 

5.22 

15.43 

21.55 

5.05 

7.49 

2.27 

13.39 

11.34 

16.76 

16.79 

23.28 

18.65 

0.00 

6.49 

8.28 

592 

4.62 

5.80 

9.27 

6.97 

6.30 

2.28 

4.90 

4.47 

5.57 

14.14 

4.97 

588 

8.27 

7.30 


Fulyim- 
plernent- 
ed  non- 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.49 
8.11 
2.55 
NA 
NA 
NA 
NA 
NA 
6.86 
NA 
IM 
NA 
NA 
6.74 
NA 
NA 
NA 
NA 
tM 

NA 
6.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
0.00 
13.61 
NA 
NA 
NA 
NA 

NA 
NA 

4.98 
NA 

7.39 
NA 
f*A 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

norv 
facility 

PE 
RVUs 


NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
KIA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
t<4A 
NA 
NA 
5.52 
7.14 
2.32 
NA 
NA 
NA 
NA 
NA 
6.30 
NA 
NA 
NA 
NA 
5.95 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
5.87 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 

10.88 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
396 
NA 

6.17 
NA 

NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity PE 
FiVUs 


12.87 

12.35 

15.52 

17.33 

19.92 

16.19 

16.66 

10.71 

14.75 

15.95 

10.14 

17.71 

12.98 

12.76 

13.67 

12.71 

6.54 

8.95 

10.55 

9.15 

9.77 

8.52 

7.81 

12.00 

493 

7.12 

1.47 

14.51 

8.86 

10.99 

11.67 

11.30 

5.27 

9.47 

11.99 

16.20 

18.25 

5.24 

8.43 

10.08 

11.76 

5.46 

9.40 

11.98 

14.39 

5.14 

9.00 

4.85 

7.49 

9.98 

12.39 

3.69 

4.02 

12.63 

16.20 

5.09 

6.64 

3.01 

12.61 

11.09 

12.97 

13.55 

15.77 

13.33 

0.00 

12.20 

12.58 

7.96 

6.45 

7.16 

8.82 

4.77 

4.38 

3.12 

6.24 

5.65 

6.33 

13.21 

557 

6.55 

7.78 

7.31 


Yaar 
2001 

transi- 
tional 
facility 

PE 
RVUs 


14.13 

13.65 

17.65 

19.95 

23.45 

1846 

19.07 

11.03 

14.02 

16.57 

12.41 

18.25 

13.65 

13.46 

14.80 

13.99 

S.23 

9.53 

11.28 

9.70 

10.35 

9.96 

6.61 

13.04 

4.35 

6.40 

1.51 

12.55 

9.65 

9.41 

12.70 

12.42 

5.11 

8.83 

13.28 

17.50 

19.10 

4.83 

8.76 

11.19 

13.41 

5.43 

9.68 

13.41 

15.22 

4.91 

9.87 

4.50 

6.80 

11.05 

12.95 

3.28 

4.27 

13.20 

16.82 

4.76 

6.19 

2.77 

12.19 

10.76 

13.66 

14.29 

18.72 

14.49 

0.00 

982 

11.03 

7.02 

5.38 

6.19 

9.22 

5.04 

4.69 

2.59 

5.39 

4.86 

585 

13.08 

566 

6.67 

8.31 

7.66 


practice 
RVUs 


1.54 

1.50 

2.05 

2.38 

2.92 

2.17 

2.28 

1.26 

1  80 

2.08 

2.36 

2.57 

2.06 

1.71 

1.82 

1.65 

0.89 

1.19 

1.57 

1.03 

1.35 

1.37 

0.80 

1.38 

0.57 

1.01 

0.18 

089 

0.01 

1.56 

1.44 

1.96 

0.64 

1.32 

1.11 

2.53 

2.79 

0.55 

1.11 

1.25 

1.59 

0.56 

1.30 

1.63 

2.09 

0.49 

1  06 

0.68 

1.08 

1.33 

1  83 

0.39 

0.53 

1.58 

2.14 

0.53 

0.78 

0.24 

1.38 

0.84 

1.65 

1.76 

2.28 

1.97 

0.00 

0.67 

0.85 

0.63 

0.48 

0.60 

0.95 

0.72 

0.62 

014 

0.53 

0.45 

0.56 

1.40 

0.51 

0.60 

0.83 

0.74 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
ftIA 

12.62 

18.77 
4.57 
NA 
NA 
NA 
NA 
NA 

13.68 
NA 
NA 
NA 
NA 

12.79 
NA 
NA 
NA 

NA 
NA 
NA 
11.62 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
0.00 

20.77 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.40 
NA 

12.31 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facHity 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.65 
17.80 
4.34 
NA 
NA 
NA 
NA 
NA 
13.12 
NA 
NA 
NA 
NA 
12.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.07 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
18.04 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.40 
NA 
11.09 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plernent- 
ed  facil- 
ity total 


29.39 

28.54 

37.69 

43.01 

5136 

39  53 

41.11 

24.21 

33.98 

38.61 

35.01 

44.91 

34.78 

31.18 

33.40 

30  43 

15.89 

22.19 

27.20 

2217 

2410 

24.57 

17.79 

26.92 

11.06 

1778 

3.49 

22  44 

18.92 

27.74 

27.22 

3341 

12.09 

23.49 

28.01 

42.18 

48.20 

11.29 

20.22 

23.49 

28.95 

11.54 

23.20 

29.55 

36.79 

1034 

20.51 

12.48 

18.96 

24.23 

32.48 

8.20 

9.77 

29.64 

39  89 

10.67 

14.91 

5.52 

27.38 

23.27 

31.38 

32.10 

41.33 

33  95 

0.00 

19.36 

21.71 

14.53 

11.55 

13.56 

19.04 

12.46 

11.30 

5.54 

11.67 

1057 

12.46 

28.75 

11.05 

13.03 

16.88 

15.35 


Year 
2001 
transi- 
tional 
facility 
total 


30.65 
29.84 
39.82 
45.63 
54.89 
41.80 
43.52 
24.53 
33.25 
39.23 

728 
45.45 
35.45 
31.87 
34.53 
31  71 
14.56 
22.77 
27.93 
22.72 
24.68 
26.01 
16.59 
27.96 
10.48 
17.06 

3.53 
20.48 
19.71 
26.16 
28  25 
34.53 
11.93 
22.85 
29.30 
43.48 
49.05 
10.88 
20.55 
24.60 
30.60 
1151 
23.48 
30.98 
37  62 
10.11 
21.38 
12.13 
18.27 
25.30 
33.04 
7.79 
10.02 
30.21 
40.51 
10.34 
14.46 
5.28 
26.96 
22.94 
32.07 
32.84 
44.28 
35.11 
0.00 
16.98 
20.16 
13.57 
10.48 
1259 
19.44 
12.73 
11.61 
5.01 
10.82 
9.78 
11.98 
28.62 
11.14 
13.15 
17.41 
15.70 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


.65 

090 

84 

090 

82 

090 

63 

090 

89 

090 

80 

090 

52 

090 

53 

090 

25 

090 

23 

090 

28 

090 

45 

090 

45 

090 

87 

090 

53 

090 

71 

090 

S8 

090 

77 

090 

93 

090 

72 

090 

68 

090 

01 

090 

59 

090 

96 

090 

48 

090 

06 

090 

53 

090 

48 

090 

71 

090 

16 

090 

25 

090 

53 

090 

93 

090 

85 

090 

30 

090 

48 

090 

05 

090 

88 

090 

55 

090 

60 

090 

60 

090 

51 

090 

48 

090 

98 

090 

82 

090 

11 

090 

38 

090 

13 

090 

27 

090 

30 

090 

D4 

090 

79 

010 

32 

010 

21 

090 

51 

090 

34 

090 

«6 

090 

38 

010 

36 

090 

U 

090 

37 

090 

34 

090 

28 

090 

1 

090 

30 

YYY 

» 

090 

6 

090 

57 

090 

18 

090 

>9 

090 

14 

090 

n 

090 

51 

090 

)1 

010 

12 

090 

'8 

090 

» 

090 

52 

090 

4 

090 

5 

090 

n 

090 

'0 

090 

27334 
27335 
27340 
27345 
27347 
27350 
27355 
27356 
27357 
27358 
27360 
27365 
27370 
27372 
27380 
27381 
27385 
27386 
27390 
27391 
27392 
27393 
27394 
27395 
27396 
27397 
27400 
27403 
27405 
27407 
27409 
27418 
27420 
27422 
27424 
27425 
27427 
27428 
27429 
27430 
27435 
27437 
27438 
27440 
27441 
27442 
27443 
27445 
27446 
27447 
27448 
27450 
27454 
27455 
27457 
27465 
27466 
27468 
27470 
27472 
27475 
27477 
27479 
27485 
27486 
27487 
27488 
27495 
27496 
27497 
27498 
27499 
27500 
27501 
27502 
27503 
27506 
27507 
27508 
27509 
27510 
27511 


Mod 


Status 


Description 


Remove  knee  joint  lining  

Remove  knee  joint  lining  , 

Removal  of  kneecap  bursa  .... 

Removal  of  knee  cyst 

Remove  knee  cyst 

Removal  of  kneecap 

Remove  femur  lesion 

Remove  femur  lesion/graft  .... 
Rantove  femur  lesionygraft  ..... 
Ramove  femur  lesiorVfixation 
Patliai  removal,  leg  bone(s)  .. 

Extanslva  lag  surgery 

Injecttofi  for  knee  x-ray  

Removal  of  foreign  body  

Repair  of  kneecap  tendon  

Repair/graft  kneecap  tendon  ., 

Repair  of  ttiigh  muscle   

Rapeir/graft  of  ttngh  musda  .. 

Indakm  of  thigh  tendon  

Incision  of  thigh  tar>dons 

Incision  of  thigh  tendons 

Lengthening  of  thigh  tendon  .. 
Langthaning  ct  thigh  tendons 
Langltianing  of  thigh  tendons 

Transplant  of  thigh  tarxlon 

TransptaiUs  o(  thigh  tendons  . 
Ravlsa  thigh  musdes/tandons 

Repair  o(  knaa  cartllage  

Raiialr  of  knaa  ligainant  

Rafwlr  of  knaa  Kgamant  

Repair  of  Itnaa  ligaments 

Repair  daganarlad  Kneecap 
Ravlsian  of  unstaUa  knaacap 
Revision  of  unstabia  Itnaacap 
Ravtstottftamoval  of  kneacip  . 

Lateral  ratkiacular  release 

Raconstrudkxi,  knee 

Raoonstructkxi,  knaa 

Raeortstructkjn.  knee  

Raviaton  of  thigh  muscles 

Inciaion  of  knee  joint 

Raviaa  kneecap  _. 

Raviaa  kneecap  with  implant .. 

Revision  of  knaa  joint 

Revision  of  knaa  JoiM 

Revision  of  knaa  joint 

Raviskxi  of  knaa  joM 

Ravisxx)  of  knaa  joint 

Revision  of  knaa  joint 

Total  knee  raplacamant 

Incision  of  thigh _ , 

Indskxi  of  thigh _ 

riaalignmant  of  thigh  bona  ..... 

Raalgnmant  of  knee 

RasKgnmant  of  knaa 

ShortaninQ  of  thigh  tXMia 

I  ainjtliaiiiiig  of  thigh  bona 

StNNMnrtanglhen  Ihigta 

Repair  of  thigh  , 

Rapair/brafI  of  thigh 

Surgery  to  atop  lag  growth  

Surgery  to  slop  lag  growtfi 

Surgery  to  slop  lag  growth  

Surgery  to  slop  lag  growm  ..... 

Raviaa/raplaca  knaa  joint  

navtss/raplaea  knaa  joint 

Removal  of  knee  prosthesis  ... 
Reinforce  thigh 
Oeoompree8k>n  of  thigtVknaa 
Daconyrasskxi  of  thigfi/knee  . 
Oacomprasskxt  of  thigfVknaa  . 
Daoompreaakin  of  thigiVknaa  . 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

of  thigh  fracture  

of  thigh  fracture  

of  thigh  fracture  

Treatment  of  ttiigh  fracture  

Treatment  of  ttiigh  fracture 

Treatment  of  ttiigh  fracture  

of  thigh  fracture  


Physi- 
cian 
work 

RVUs 


8.70 

0.10 

4.18 

5.92 

5.78 

8.17 

7.65 

9.48 

10.53 

4.74 

10.50 

16.27 

0.96 

5.07 

7.16 

10.34 

7.76 

10.56 

5.33 

7.20 

9.20 

6.39 

8.50 

11.73 

7.86 

11.28 

9.02 

8.33 

8.65 

10.28 

12.90 

10.85 

9.83 

978 

9.81 

5.22 

9.36 

0.14 

15.52 

9.67 

9.49 

8.46 

11.23 

10.43 

10.82 

11.89 

10.93 

17.68 

15.84 

21.48 

11.06 

13.98 

17.56 

12.82 

13.45 

13.87 

16.33 

18.97 

16.07 

1772 

864 

9.86 

12.80 

8.84 

19.27 

25.27 

15.74 

15.55 

6.11 

7.17 

7.99 

0.09 

5.92 

5.92 

10.58 

10.58 

17.45 

13.99 

5.83 

7.71 

9.13 

13.64 


Fully  Im- 
pleinent- 
ednorv 

laciity 
PE 

RNAJs 


NA 
KIA 
NA 
NA 

2.59 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.98 

6.87 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fiA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.41 

9.23 
NA 
NA 
NA 
NA 

6.53 
NA 
NA 
NA 


Year 

2001 
transi- 
lionai 

non- 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
2.59 
NA 
NA 
NA 
NA 
NA 
tiA 
NA 
8.40 
8.08 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.78 
839 
NA 
NA 
NA 
NA 
6.04 
NA 
NA 
NA 


FuHy  im- 
plement- 
ed fadl- 
rtyPE 
RVUs 


856 

9.34 

518 

6.40 

2.59 

7.89 

8.88 

10.01 

10.44 

2.53 

15.94 

13.16 

0.34 

5.94 

748 

9.18 

7.84 

9.80 

6.78 

778 

965 

7.29 

957 

11.95 

9.00 

10.64 

9.64 

7.M 

8.80 

9.36 

10.76 

9.78 

8.76 

874 

8.68 

6.30 

8.41 

11.45 

11.72 

8.77 

8.58 

8.61 

9.88 

9.34 

9.90 

10.48 

10.12 

13.68 

12.81 

15.77 

10.60 

12.36 

13.81 

11.21 

10.66 

12.19 

14.41 

13.33 

14.32 

15.17 

8.40 

8.85 

10.34 

8.40 

14.63 

17.88 

12.79 

14.05 

7.27 

8.00 

7.07 

7.31 

6.31 

738 

9.81 

9.94 

13.20 

1158 

493 

8.20 

6.83 

11.89 


Year 

2001 
transi-    j      Mai- 
tional        practice 


fadMty 

PE 
RVUs 


9.02 

9.99 

4.93 

6.33 

2.59 

8.36 

8.72 

9.73 

1052 

3.13 

1458 

13.65 

0.42 

5.38 

7.75 

9.94 

850 

10.50 

657 

7.31 

9.32 

7.01 

8.51 

11.81 

8.67 

10.39 

9.37 

8.38 

9.03 

9.43 

11.92 

10.58 

9.50 

9.48 

9.44 

658 

9.10 

12.30 

11.85 

9.12 

8.34 

8.96 

10.76 

10.12 

9.91 

11.41 

10.85 

15.54 

14.34 

1854 

1155 

13.30 

14.62 

11.67 

11.60 

12.46 

14.45 

14.57 

1556 

16.67 

8.40 

9.58 

10.91 

8.45 

16.73 

20.94 

13.98 

15.18 

6.68 

7.51 

7.02 

7.46 

650 

7.00 

9.44 

9.54 

1455 

12.64 

4.84 

7.30 

6.97 

12.99 


RVUs 


0.90 
1.02 
043 
0.61 
0.59 
0.84 
0.78 
0.97 
1.08 
0.49 
1.09 
164 
004 
051 
0.74 
1.07 
0.79 
1.08 
OS* 
0.75 
0.93 
0.64 
0.87 
151 
0.80 
1.17 
0.92 
0.86 
0.89 
1.02 
1.34 
1.12 
0.99 
0.01 
1.02 
0.53 
0.94 
1.40 
1.56 
0.97 
0.98 
085 
1.15 
0.73 
0.78 
152 
1.12 
1.83 
1.60 
219 
1  14 
1.43 
1.76 
157 
1.37 
1.43 
1.67 
1.94 
1.64 
1.83 
0.86 
0.96 
1.35 
0.89 
1.97 
2.57 
1.61 
1.59 
0.66 
0.75 
0.87 
0.93 
0.61 
0.62 
1.10 
1.10 
1.79 
1.43 
0.60 
0.80 
0.95 
1.40 


FuHy  im- 


ed  non- 
faculty 
total 


NA 
NA 
NA 
NA 
8.96 
fW 
NA 
NA 
NA 
NA 
NA 
NA 
11.98 
12.45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
14.94 
15.77 
NA 
NA 
NA 
NA 
12.96 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
nor>- 
faoHty 
total 


NA 
NA 
NA 
NA 
8.96 
HA. 
NA 
NA 
NA 
NA 
NA 
NA 
9.40 

11.66 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

14.31 

14.93 
NA 
NA 
NA 
NA 

12.47 
IM 
HA 
NA 


Fuay  im- 
plement- 
ed facH- 
ity  total 


18.16 
10.46 

9.79 
1293 

8.96 
16.90 
17.31 
20.46 
22.05 

7.76 
27.53 
31.07 

1.34 
11.52 
15.38 
20.59 
16.39 
21.44 
12.65 
15.73 
19.78 
14.32 
18.64 
24.88 
17.66 
23.09 
19.58 
17.18 
18.14 
20.66 
25.00 
2175 
19.58 
18.53 
19.51 
12.05 
18.71 
12.99 
28.80 
19.41 
19.05 
17.92 
2256 
20.50 
21.50 
23.50 
22.17 
33.18 
3055 
38.44 
22.80 
27.77 
33.13 
2S.X 
25.48 
27  49 
32.41 
3454 
32.03 
34.72 
17.90 
19.66 
24  49 
18.13 
35.87 
45  72 
30.14 
31.19 
14.04 
15.92 
15.93 

833 
12.84 
13.92 
21  48 
21.62 
32.44 
26.70 
11.36 
16.71 
16.91 
26  93 


Year 
2001 


tional 

facility 

total 


Qkjbal 


18.62 

11.11 

9.54 

1286 

6.96 
17.37 
17.15 
20.18 
2183 

836 
25.87 
31.56 

1.42 
10.96 
15.65 
2135 
16.75 
22.14 
12.14 
1556 
19.45 
14.04 
17.88 
24.75 
17.33 
22.84 
19.31 
17.57 
18.57 
20.73 
2616 
22.55 
20.32 
1957 
2057 
12.03 
19.40 
13.84 
28.93 
19.76 
18.81 
1859 
23.14 
2158 
21.51 
24.52 
22.90 
35.05 
31.78 
41.91 
23.45 
28.71 
33.94 
25.76 
26.42 
27  76 
32.45 
35.48 
32.97 
3652 
17.90 
20.39 
25.06 
16.18 
37.97 
48  78 
31.33 
32.32 
13.45 
15.43 
15.88 

8.48 
12.73 
13.54 
21  12 
2152 
33  49 
28.06 
1157 
15.81 
17.05 
28.03 


090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
000 

090 
090 
090 
090 
090 
090 
000 
090 
090 
080 
080 
090 
080 
080 
090 
080 
080 
090 
080 
080 
080 
090 
080 
080 
090 
080 
080 
090) 
090 
090 
090 
090 
090 
090 
080 
080 
090 
090 
080 
080 
080 
080 
080 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medk^  Association.  All  Rights  Resenred  ApplicatM  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS* 


27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27538 

27540 

27550 

27562 

27556 

27557 

27558 

27560 

27562 

27566 

27570 

27580 

27590 

27591 

27592 

27594 

27596 

27598 

27599 

27600 

27601 

27602 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 

27614 

27615 

27818 

27819 

27620 

27625 

27826 

27630 

27635 

27637 

27638 

27640 

27641 

27645 

27646 

27647 

27648 

27860 

27662 

27664 

27656 

27658 

27659 

27664 

27665 

27675 

27676 

27680 

27681 

27885 

27686 

27687 

27690 

27691 

27692 

27895 

27696 

27696 

27700 

27702 

27703 


Mod 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescriptKxi 


Ptiysi- 
cian 
•lork 

RVUs 


Trsatmem  of  ttagh  fracture  

Tmalment  of  thigfi  fracture 

TiMt  thigti  fx  growtt)  plate 

Treat  ttiigh  fx  growth  plate 

TiMH  ttiigh  Ix  growth  plate 

Treat  kneecap  fracture  

Treat  kneecap  fracture  

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture 

Treat  knee  fracture  

Treat  knee  fracture(8) 

Treat  knee  fracture  , 

Treat  knee  dislocatioo  

Treat  knee  distocatran  ...._ 

Treat  knee  disiocatxxi  

Treat  knee  dislocation  

Treat  knee  dislocalion  

Treat  kneecap  dlskx:ation 

Treat  kneecap  dislocatkxi 

Treat  kneecap  dMocalion 

Foatioo  of  knee  joint  

Fusion  of  knee _„ 

Amputate  leg  at  thigh  

AniputMa  leg  at  thigh  

AnyutMa  lag  at  thigh  

Ainpulalion  lolk>w-up  surgety  .. 
Amputation  folk>w-up  surgery  .. 

Amputate  knver  leg  at  knee 

Leg  sufgary  procedure    

Oscotnpression  of  kjwer  leg  .... 
Decompression  of  kiwer  lag  .... 
Decompression  of  tower  leg  .... 

Drain  kjwer  leg  leskxi  

Drain  tower  leg  bursa  

Incision  o(  achilles  tendon  

Incision  of  achMas  lacKlon  

Traat  tower  lag  bone  leelon 

ExploreAraat  anMe  )oint 

Exploratkxi  o(  ankle  joint  

Bkipey  tower  leg  soft  tissue 

Bnpsy  tower  leg  soft  tissue 

Remove  turtor.  tower  leg  

Ramowa  lower  lag  lesion  

Remove  towar  leg  lesion  

ExptoraAieat  anMe  joint 

Remove  ankle  loint  lining  

Remove  anWe  lOint  lining  

Hwnoval  o(  tendon  lesion  

nemowe  kiwer  leg  bone  leston 
Removafgiaft  leg  bona  lesion  ... 
Remove^giall  lag  bona  lesion  ... 

Partial  removal  of  tibia 

Partial  removal  of  fibula    

Extertsive  tower  leg  surgery  

Extensive  tower  leg  surgery  

Extensfve  ankle/tieel  surgery  ... 
Iniectxyi  lor  anMa  x-ray  


Repair  of  lag  tendon,  each 

Repair  ct  leg  tendon,  each 

Repair  of  leg  tendon,  each 

Ripair  ot  leg  tartdon,  each  ..... 

Repair  lowar  lag  tendons 

Repair  lowar  lag  tendona 

nilnaio  ct  lowar  lag  tandon  ... 
Release  o4  lower  lag  lertdons  . 
Revisian  al  towar  leg  tendon  .. 

Ravlaa  Iowmt  lag  tendons 

RavWond  caff  tandon „. 

Revise  tower  leg  tendon  

Revse  ,o«»ef  leg  terxJon  

Revise  additional  leg  tendon  .. 

Repair  01  anUa  kgament 

RafMlr  ot  ankle  Rgaments 

Rsfiair  of  ankle  Igamant _.. 

RevWon  of  ankle  joint  

Rsoonstruct  anUe  loinl 

Reoonstrudkyi,  ankle  joinl  


17.92 

17.30 

5.37 

8.78 

15.02 

286 

0.10 

3.78 

7.30 

11.50 

15.65 

4.87 

13.10 

5.76 

7.90 

14.41 

16.77 

17.72 

3.82 

5.79 

12.23 

1.74 

19.37 

12.03 

12.88 

10.02 

6.92 

10.60 

10.53 

0.00 

5.ffi 

5.64 

7.35 

4.94 

4.47 

2.87 

4.14 

7.97 

8.34 

7.33 

2.17 

5.66 

12.56 

5.09 

8.40 

5.98 

8.x 

8.91 

4.80 

7.78 

9.8S 

10.57 

11.37 

9.24 

14.17 

12.86 

12.24 

0.96 

9.69 

10.33 

10.02 

4.57 

4.98 

6.81 

4.59 

5.40 

7.18 

8.42 

5.74 

6.82 

6.50 

7.46 

6.24 

8.71 

9.96 

1.87 

6.51 

8i7 

9.36 

9.29 

13.67 

15.87 


Fully  im- 


ed  non- 
facility 

PE 
RVUs 


MA 

NA 

7.23 

773 

NA 

4.93 
NA 

5.45 

7.01 
NA 
NA 

6.83 
NA 

8.61 
NA 
NA 
NA 
NA 

5.45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

NA 

NA 

NA 

13.35 

9.03 

759 

8.89 
NA 
NA 
NA 

5.26 

9.43 
NA 
10.20 
10.81 
NA 
NA 
NA 

9.81 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.42 

NA 

NA 

NA 

12.05 

8.99 
12.60 

9.19 
12.76 
NA 
NA 
NA 
NA 

733 

898 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

norv 
facility 

PE 
RVUs 


NA 

NA 

8.73 

7.92 

NA 

4.S2 

NA 

5.01 

6.80 

NA 

NA 

6.04 

NA 

5.86 

NA 

NA 

NA 

NA 

4.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

10.86 

7.05 

6.01 

7i4 

NA 

NA 

NA 

4.13 

7.69 

NA 

8.22 

9.23 

NA 

NA 

NA 

8.05 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

6.4« 

NA 

NA 

NA 

9.90 

783 

11.04 

782 

10.91 

NA 

NA 

NA 

NA 

8.54 

8.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed fadl- 
ityPE 
RVUs 


14.17 

13.43 

5.35 

715 

12.56 

3.20 

8.07 

3.86 

5.42 

10.81 

11.06 

492 

9.57 

4.89 

7.09 

12.83 

13.73 

14.37 

3.18 

4.82 

9.06 

2.73 

1502 

1131 

12.89 

10.44 

8.06 

11.01 

10.22 

0.00 

7.34 

7.42 

7.32 

9.08 

7.19 

3.45 

4.46 

13.03 

9.19 

7.23 

2.70 

6.43 

15.09 

5.89 

8.11 

7.06 

8.46 

8.91 

6.02 

9.47 

10.80 

11.24 

15.80 

14.09 

15.60 

15.36 

10.41 

0.34 

8.44 

8.66 

893 

8.14 

7.53 

8.15 

7.94 

788 

718 

8.29 

6.93 

7.58 

7^ 

858 

722 

8.15 

962 

0.90 

7.91 

8.64 

8.47 

7.03 

11.57 

11.62 


Year 
2001 
transi- 
ttonal 
facility 

PE 
RVUs 


14.98 

14.35 

532 

7.49 

12.86 

3.23 

8.86 

3.82 

5.61 

11.28 

11.47 

4.61 

10.15 

4.37 

6.25 

13.01 

14.26 

14.74 

2.77 

5.02 

9.67 

2.52 

15.53 

10.96 

12.86 

10.03 

7.04 

10.26 

10.39 

0.00 

6.43 

648 

6.59 

7.46 

5.67 

2.91 

3.92 

11.40 

8.91 

7.59 

2.21 

5.44 

13.55 

4.99 

7.20 

693 

8.71 

9.34 

5.36 

9.29 

10.40 

10.91 

14.36 

12J0 

14.86 

14.45 

10.51 

0.4O 

877 

9.32 

9.66 

5.47 

6.74 

7.71 

6.88 

7.25 

712 

8.27 

632 

7.31 

6.51 

8.22 

689 

794 

936 

1.23 

788 

8.40 

9.15 

8.05 

12.76 

12.47 


Mal- 
practice 
RVUs 


1.83 

178 

0.56 

0.90 

1.51 

0.30 

1.03 

0.39 

0.76 

1.18 

1.61 

0.51 

1.33 

0.57 

082 

1.51 

1.72 

1.80 

0.36 

0.59 

1.26 

0.18 

1.98 

130 

1.34 

1.07 

0.75 

1.15 

1.10 

0.00 

0.65 

0.64 

0.86 

0.50 

0.37 

0.28 

0.42 

0.80 

0.84 

0.68 

0.13 

0.55 

126 

0.48 

0.80 

0.58 

078 

0.88 

0.45 

078 

1.01 

1.06 

1.14 

0.92 

1.46 

1.24 

1.02 

0.05 

0.95 

0.96 

0.90 

0.44 

0.46 

0.61 

0.45 

0.53 

0.69 

0.74 

0.54 

0.68 

0.56 

0.74 

056 

0.76 

0.95 

0.19 

0.63 

0.76 

084 

0.68 

1.41 

1.32 


Fully  im- 
plerrient- 
ed  non- 
facility 
total 


'  CPT  codes  and  descriptions  only  are  copynght  2000  Amencan  Medtoai  Association  M  Rights  Reserved  Appltoable  FARS/DFARS  Apply 
'Copyright  1994  American  Dental  Assoaatton.  All  rights  resented. 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


NA 

NA 

13.16 

17.41 

NA 

8.09 

NA 

9.62 

15.07 

NA 

NA 

12i1 

NA 

12.94 

NA 

NA 

NA 

NA 

963 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

18.79 

13.87 

10.74 

13.45 

NA 

NA 

NA 

7.56 

15.64 

NA 

15.77 

20.01 

NA 

NA 

NA 

14.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

943 

NA 

NA 

NA 

17.06 

14.43 

20.02 

14^3 

18.69 

NA 

NA 

NA 

14.39 

1718 

'  NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 

ttonal 
non- 
facility 
total 


NA 
NA 

12.66 

17,60 

NA 

7.68 

NA 

918 

1486 
NA 
NA 

11.42 
NA 

11.99 
NA 
NA 
NA 
NA 
866 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 

16.10 

11.89 
9.16 

11.80 

NA 

NA 

NA 

6.43 

13.90 
NA 

13  79 

18.43 
NA 
NA 
NA 

13.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.47 
NA 
NA 
NA 

14.91 

13.27 

ie.4« 

12.86 
16.84 
NA 
NA 
NA 
NA 
13.80 
16.72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed fadi- 
ity  total 


33.92 
32.51 
11.28 
16.83 
29.09 

6.36 

9.20 

8.03 
13.48 
23.49 
28  32 
10.30 
24.00 
11.22 
15.81 
28.75 
32.22 
33.89 

736 
11.20 
22.55 

4.65 
36.37 
24.64 
26,91 
2153 
15.73 
22.76 
21.85 

0.00 
13.64 
13.70 
15.53 
14.52 
12.03 

6.60 

9.02 
21.80 
18.37 
1524 

5.00 
1264 
2891 
11.46 
17.31 
13.62 
17.54 
18.70 
1157 
18.03 
2166 
22.87 
2811 
2425 
31.23 
2928 
2367 

1.35 
19.06 
19.97 
19  85 
11.15 
12.97 
15.57 
1298 
13.81 
15.05 
17.46 
1321 
15  08 
14.35 
1678 
14.02 
1762 
20.53 
2.96 
1505 
17.67 
18.67 
17.00 
26.65 
28.81 


Year 
2001 
transi- 
tional 
facility 
total 


34.73 
33  43 
11.25 
1717 
29  39 

639 

999 

799 
13.67 
23  96 
28  73 

9.99 
24.58 
10.70 
14.97 
28.93 
32.75 
34.26 

6.95 
11.40 
23.16 

4.44 
36.88 
24.29 
26.88 
21.12 
14.71 
22.01 
22.02 

0.00 
12.73 
12.76 
14.80 
12.90 
10.51 

6.06 

848 
2017 
18.09 
15.60 

451 
11  65 
27.37 
10.56 
16.40 
13.49 
17.79 
19.13 
10.61 
17.85 
21.26 
22.54 
26.87 

22  66 
30.49 
28.35 

23  77 
1.41 

19.41 
20.63 
20.58 
10.48 
12.18 
1513 
11.92 
13.18 
1499 
17.43 
12.60 
14.81 
13.57 
16.42 
13.69 
17.41 
20.27 
3.29 
15.02 
17,43 
19.35 
18.02 
27.84 
29.66 


Gtobal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 

oeo 

000 
090 
000 
000 
000 
000 
000 

zzz 

000 

oeo 

000 
000 

000 
000 


CPTV. 

HCPCS2 

27704 

„ 

27705 

27707 

„ 

27709 

„ 

27712 

„ 

27715 

27720 

27722 

„ 

27724 

„ 

27725 

27727 

« 

27730 

27732 

„ 

27734 

27740 

27742 

27745 

27750 

27752 

27756 

27758 

., 

27759 

27760 

27762 

27766 

27780 

27781 

27784 

27786 

27788 

27792 

27808 

27810 

27814 

27816 

27818 

.. 

27822 

27823 

27824 

27825 

2782A 

27827 

27828 

27820 

27830 

27831 

27832 

27840 

27842 

27846 

27848 

27860 

27870 

27871 

27880 

27881 

27882 

27884 

27886 

27888 

27889 

27892 

27893 

27894 

27899 

28001 

28002 

28003 

28005 

28008 

28010 

28011 

28020 

28022 

28024 

28030 

28035 

28043 

„ 

28045 

28046 

28050 

28052 

'CPTcoi 
'Copytigl 
SPERVL 
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ar 

31 

lal 

ity 

al 

1.73 

090 

3  43 

090 

.25 

090 

M7 

090 

9  39 

090 

5  39 

090 

)99 

090 

'99 

090 

J67 

090 

1.96 

090 

i73 

090 

).99 

090 

158 

090 

).70 

090 

1.97 

090 

1.93 

090 

!.75 

090 

.26 

090 

.95 

090 

.40 

090 

.16 

090 

.44 

010 

.68 

090 

29 

090 

86 

090 

.12 

090 

.71 

090 

.01 

090 

.02 

090 

.00 

YYY 

73 

090 

.76 

090 

.80 

090 

.90 

090 

.51 

090 

.06 

010 

.48 

010 

iL 


:ptv. 

HCPCS' 


27704 
27705 
27707 
27709 
27712 
27715 
27720 
27722 
27724 
27725 
27727 
27730 
27732 
27734 
27740 
27742 
27745 
27750 
27752 
27756 
27758 
27759 
27760 
27762 
27766 
27780 
27781 
27784 
27786 
27788 
27792 
27808 
27810 
27814 
27816 
27818 
27822 
27823 
27824 
27825 
27826 
27827 
27828 
27829 
27830 
27831 
27832 
27840 
27842 
27846 
27848 
27860 
27870 
27871 
27880 
27881 
27882 
27884 
27886 
27888 
27889 
27892 
27893 
27894 
27899 
28001 
28002 
28003 
28005 
28008 
28010 
28011 
28020 
28022 
28024 
28030 
28035 
28043 
28045 
28046 
28050 
28052 


Mod 


Status 


Description 


Removal  of  ankle  implant 

Inosion  of  tibia 

Inasion  of  fibula 

Incision  of  tibia  &  fibula  

Realignment  of  lower  lag 

Revision  of  lower  leg  

Repair  of  tibia  

Repair/graft  of  tibia  

Repair^grafl  of  tibia  

Repair  of  lower  leg  

Repair  of  lower  leg  

Repair  of  tibia  epipf^ysis  

Repair  of  fibula  epiphysis  

Repair  lower  leg  epiphyses  .: 

RaiMir  ot  lag  epiphyses   

Repair  of  leg  epiphyses 

Reinforce  tibia  

Treatment  of  titJia  fracture  .... 
Treatment  of  tibia  fracture  .... 
Treatment  of  tibia  fracture  .... 
Treatment  of  tibia  fracture  .... 
Treatment  of  tibia  fracture  .... 
Treatment  of  anWe  fracture  .. 
Treatment  of  anide  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Traatmant  of  anMe  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
TreattDent  of  ankle  fracture  .. 

Traat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  tower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  tower  leg  joint  

Treat  tower  leg  dislocatton  .... 
Treat  lower  leg  diskxation  .... 
Treat  lower  leg  dislocatton  .... 

Treat  ankle  dislocation 

Treat  ankle  dislocation 

Treat  ankle  distocatton 

Traat  ankle  dislocatkxt 

Fixation  of  ankle  jotrrt , 

Fusion  of  ankle  joint  

Fusion  of  tibiofit>ular  joirt 

Amputation  of  kjwer  leg 

Amputation  of  kjwer  leg 

Amputation  of  lower  leg  

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 
Amputation  of  foot  at  ankle  .., 
Amputation  of  foot  at  ankle  ... 

Decompression  of  leg 

Decompression  of  leg 

Decompression  of  leg  

Leg/ankle  surgery  procedure  , 

Drainage  of  bursa  of  foot 

TreatrT>ent  of  foot  infection 

Treatment  of  foot  infectton 

Treat  foot  bone  lesion 

Incision  of  foot  fascia 

Incision  of  toe  tendon  

liX3Sion  of  toe  tendons  

Exptoration  of  foot  joint 

Exploration  of  foot  joint 

ExploratKHi  of  toe  joint 

Removal  of  foot  nerve  

Decompression  of  tibia  nerve 

Excision  of  foot  lesK>n 

Exciskjn  of  foot  lesKxi 

Resection  of  tumor,  fool  

Btopsy  of  foot  joint  lining  

Btopsy  of  foot  joint  lining  


Physi- 
cian 
work 

RVUs 


7.62 

10.38 

4.37 

9.95 

14.25 

14.39 

11.79 

11.82 

14.99 

15.59 

14.01 

7.41 

5.32 

8.48 

9.30 

10.30 

10.07 

3.19 

5.84 

6.78 

11.67 

13.76 

3.01 

5.25 

8.36 

265 

4.40 

7.11 

2.84 

4.45 

7.66 

2.83 

5.13 

10.68 

2.89 

5.50 

9.20 

11.80 

2  89 

619 

8.54 

14.06 

16.23 

5.49 

379 

4.56 

6.49 

4.58 

6.21 

9.79 

11.20 

2.34 

13.91 

9.17 

11.85 

12.34 

8.94 

8.21 

9.32 

9.67 

9.98 

7.39 

7.35 

10.49 

0.00 

2.73 

4.62 

8.41 

8.68 

4.45 

2.84 

4.14 

5.01 

4.67 

4.38 

6.15 

5.09 

3.54 

472 

10.18 

4.25 

3.94 


FuHy  Im- 


ad  noo- 
fadltty 

PE 
RVUs 


NA 

MA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

13.48 

12.65 

NA 

20.08 

14.63 

NA 

5.06 

7.42 

NA 

NA 

NA 

4.87 

6.98 

NA 

4.78 

5.96 

NA 

4.83 

5.99 

NA 

5.74 

6.97 

NA 

5.27 

7.19 

NA 

NA 

5.71 

7.68 

NA 

NA 

NA 

NA 

5.32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

4.44 

5.68 

8.93 

NA 

6.25 

5.83 

719 

7.63 

6.36 

615 

NA 

6.67 

5.87 

6.46 

9.50 

5.67 

5.86 


Year 
2001 
transi- 
tional 
non- 
fadllty 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11.09 

10.80 

NA 

17.33 

13.49 

NA 

4.75 

6.95 

NA 

NA 

NA 

4.35 

6.15 

NA 

4.12 

5.38 

NA 

4.31 

5.36 

NA 

5.06 

6.60 

NA 

4.90 

7.04 

NA 

NA 

5.23 

7.53 

NA 

NA 

NA 

NA 

4.87 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

3.47 

4.87 

7.65 

NA 

5.42 

5.3B 

5.87 

6.92 

5.51 

5.26 

NA 

6.68 

4.87 

593 

8.58 

5.30 

5.43 


Fully  im- 
plamant- 
ed  facil- 
ity PE 
FiVUs 


8.28 

10.17 

7.01 

10.05 

12.30 

13.32 

11.93 

11.76 

13.71 

13.93 

12.63 

8.85 

702 

8.27 

8.60 

9.00 

10.23 

3.49 

5.66 

9.22 

10.82 

11.97 

319 

5.19 

7.54 

3.01 

428 

7.50 

3.12 

AJ20 

7.21 

3.79 

5.17 

969 

3.77 

5.29 

10  66 

12.04 

3.86 

583 

10.34 

13.38 

14.48 

7.46 

3.48 

4.35 

7.25 

4.37 

4.42 

9.17 

10.48 

3.05 

12.27 

9.43 

10.61 

11.70 

11.10 

9.64 

9.71 

9.73 

8.85 

749 

6.92 

8.68 

0.00 

2.80 

3.86 

8.93 

9.06 

5.32 

4.06 

5.81 

5.57 

5.09 

494 

3.22 

4.89 

4.26 

488 

9.50 

4.71 

5.04 


Year 
2001 
transi- 
tkxial 
facility 

PE 
RVUs 


7.80 

10.54 

6.55 

10,51 

12.21 

13.41 

12.47 

11.67 

14  49 

13.28 

12.02 

7.61 

6.58 

8.25 

8.72 

927 

10.11 

3.55 

563 

8.94 

11.60 

12.71 

3.09 

4.81 

779 

2.79 

4.10 

7.14 

302 

4.04 

7.41 

3.60 

5.25 

998 

3.77 

5.61 

10.76 

12.50 

384 

6.14 

10.30 

13.21 

14.33 

7.23 

349 

4.34 

699 

3.79 

392 

9.21 

10.13 

2.67 

1282 

9.19 

1023 

11.71 

10.32 

8.15 

923 

9.87 

8.93 

6.54 

611 

7.61 

0.00 

224 

3.51 

7.65 

790 

4.72 

4.04 

4.84 

5.37 

4.56 

4.35 

348 

5.35 

3.67 

4.74 

8.58 

458 

482 


Mal- 
practice 
RVUs 


0.67 
1.06 
0.45 
1.02 
1.46 
1.47 
1.21 
1.21 
1.54 
1.58 
1.41 
074 
0.53 
0.76 
097 
093 
1.02 
0.32 
061 
070 
1  19 
1.41 
0.31 
053 
0.86 
0.26 
0.45 
0.73 
0.29 
0.46 
0.78 
0.29 
053 
1  10 
0.29 
056 
0.95 
1,21 
0.29 
0.64 
0.88 
1.44 
1.67 
0.56 
038 
0.46 
0.68 
0.45 
0.64 
0.96 
1  15 
0.23 
1.40 
0.92 
1.27 
1.31 
0.98 
0.89 
1.01 
1.01 
1  10 
0.80 
0.69 
1.12 
0.00 
0.18 
0.37 
0.66 
074 
0.31 
0.19 
0.33 
0.41 
0.35 
032 
0.42 
042 
0.27 
0.36 
082 
0.33 
032 


Fully  im- 
plernent- 
ed  non- 

tacility 

total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

21  63 

18.50 

NA 

30.35 

25.86 

NA 

8.59 

13.87 

NA 

NA 

NA 

8.19 

12.76 

tM 

7.69 

10.83 

NA 

7.96 

10.90 

NA 

8.86 

12.63 

NA 

8.45 

13.25 

NA 

NA 

8.89 

14.51 

NA 

NA 

NA 

NA 

949 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

0.00 

7.35 

10.67 

18.00 

NA 

11.01 

886 

11.66 

13.05 

11.38 

10.85 

NA 

1218 

9.68 

11.54 

20.50 

10.25 

10.12 


'  CPT  codas  and  daacripliOfts  only  are  copynght  2000  American  Medical  Association  All  Rights  Resenred  ApplKable  FARS/DFARS  Apply 
'Copyiigtil  1994  Amarican  Dental  Association  All  nghts  reserved 
^PE  RVUs  s  PractkM  Expartse  Relative  Value  Units. 


Year 
2001 
transi- 
tkxial 
non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

19.24 

16.65 
NA 

27.60 

24.72 

NA 

8.26 

13.40 

NA 

NA 

NA 

7.67 

11.93 

NA 

7.03 

10.23 

NA 

7.44 

10.29 

NA 

8.18 

12.26 

NA 

8.08 

13.10 

NA 

NA 

8.41 

14.36 
NA 
NA 
NA 
NA 
9.04 
fiM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
6.38 
9.86 

1672 
NA 

10.18 
8.39 

10.34 

12.34 

10.53 

9.96 

NA 

12.19 
868 

11.01 

19.58 
9.88 
969 


Fully  im- 


ad  facil- 
ity total 


16.57 

21.61 

11.83 

21.02 

28.01 

2918 

24  93 

24.79 

30.24 

31.10 

28.05 

17.00 

12.87 

17.51 

18.87 

20.23 

21.32 

7.00 

12.11 

16.70 

23.68 

27  14 

6.51 

1097 

16.76 

592 

913 

15.34 

6.25 

9.11 

15.65 

6.91 

1083 

21  47 

6.95 

11.35 

20  83 

25.05 

7.04 

1266 

19.76 

28.88 

32  36 

13.51 

7.65 

9.37 

14.42 

940 

1127 

19.92 

22.83 

5.62 

27  58 

19.52 

23.73 

25.35 

21.02 

18.74 

20.04 

20.41 

1993 

15.68 

1496 

20.29 

0.00 

5.71 

685 

18.00 

18.48 

10.06 

7.11 

1026 

10.99 

10.11 

964 

979 

1040 

8.07 

996 

20.50 

929 

9.30 


Year 
2001 
Iransi- 
tkxial 
facility 
total 


16.09 
21  98 
11.37 
21.48 

27  92 
2927 
25.47 
24.70 
31  02 
X.45 
27.44 

15  76 
12.43 
17  49 
18.99 
20.50 
21.20 

7.06 
12.08 
16.42 
24.46 
27.88 

6.41 
10.58 
17.01 

570 

895 
14.96 

615 

893 
15.85 

672 
1091 

21  76 
6,95 

11.67 
20.91 
2551 

702 
12  97 
1972 
28.71 
3223 
1328 

7.66 

9.36 
14.16 

882 
10.77 
19.96 

22  46 
524 

28  13 
19.28 

23  35 
25  36 
20.24 
1725 
19.56 
20.55 
20.01 
14.73 
1415 
19.22 

000 
5,15 
850 

16  72 
17.32 

948 
7.07 
9.31 

10  79 
9.58 
9.05  I 

10.05  I 

10.86 
7.48 
9.82 

19  58  I 
9  16 
908 


GIOtMU 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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Addendum  B.— Rllative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


28054 
28060 
28062 

28070 
28072 
28060 
28086 
28068 
28090 
28092 
28100 
28102 
28103 
28104 
28106 
28107 
28108 
28110 
28111 
28112 
28113 
28114 
28116 
28118 
28119 
28120 
28122 
28124 
38126 
28130 
28140 
28150 
28153 
28160 
28171 
28173 
28175 
28190 
28192 
28193 
28200 
28202 

28210 
28220 
26222 
28225 

28226 

28230 
28232 
28234 
28238 

28240 
282S0 
26280 
28261 


28264 

28270 
28272 

28285 
28286 
28288 
28269 
28290 
28292 
28293 
28294 
28296 
28297 
28296 
28299 
28300 
28302 
28304 
28305 
28306 
28307 
28308 
28309 
28310 


Mod 


Statin 


Description 


Biopsy  of  toe  joint  lining  

PsvtiaJ  removal,  foot  fascia  

Removal  of  foot  fascia 

Removal  of  foot  jont  lining  

Ramovai  of  foot  joint  Hning  

Removal  of  foot  lesion 

Excise  toot  tendon  sheath  

Exose  loot  tendon  sheath  

Removal  of  foot  lesKxi  

Ramovai  of  toe  leeions 

Remow)  o(  antel«<heel  lesion  . 

Remove/graft  loot  leakm 

Remov«^gfall  foot  lesion 

Removal  of  lixit  lesion 

Ramovs/graft  foot  lesion 

Rsmova/gralt  toot  lesion 

Removal  0*  toe  lesions  

Part  lamoval  oi  metatareal  

Part  famoval  of  metalsrial  

Part  ramovai  of  mllanal 

Part  ramovai  o(  maialaisal 

Removal  ol  matalaraal  heads. 

nevistoi  of  toot 

Removal  of  heal  bofM  

Removal  of  heal  spur 

Part  removal  of  anMa/haal 

Partial  ramovai  of  toot  bona  ... 

Partial  removal  of  toe  

Partial  ramovai  of  toa  

Ramovai  of  anUe  bone 

Removal  of  maMafaal 

Ramovai  of  toe  

Partial  ramovai  of  toa  _ 

Partial  ramovai  of  toa  

Exianelva  foot  surgeiy 

Eidsnaiva  toot  surgaiy 

ExMnaiva  toot  swgaty 

Ramovai  of  tocfforaign  body  . 
Remowal  of  loot  taraign  body  . 
RetTwval  o*  foot  foreign  body  . 

Repair  of  toot  rendon  

Repair/graft  of  fool  terxton 

Repair  of  tool  tendon 

Repair/grafI  of  foot  tendon 

=ieleas«  o*  tool  tendon 

please  of  foot  I 
^e'eas«  "if  foot  t 

--:js.c.r  .<  =t- 1  iendan<s) 
Incision  of  toe  tendon  ..„. 
Incision  of  tool  tsndon  .._ 
Revision  of  foot  tendon  „.. 

Release  of  big  toe  

Revision  of  fool  fascia  ...., 


Physi- 
cian 

VKXit 

RVUs 


of  midfoot  (oirrt 

Revision  of  fool  terxJon 

Revision  of  toot  and  antde 

of  midfoot  joint 

of  foot  contractura  ™... 

of  toe  joint,  each 

Fusion  of  toes  

Refjair  of  hammertoe 

Refwir  of  hammertoe 

Partial  removal  of  foof  bona  

Repeir  hallux  ngidus  

Correction  of  bunion  

Correction  of  bunion  

Conrection  of  bunion  

Correction  of  bunion  „ 

Correction  of  bunion  „ 

CorrecBor  of  bunion  

Correclton  of  bunion  

Correction  of  bunion  

Iriosion  of  heel  bone  

Incision  of  anide  bone  

Incision  of  midfoot  bones 

Incise/graft  midfoot  bones  _.... 

Itxasion  of  mataiaraal 

Incision  of  metatarsal „ 

Incision  ol  metatarsal „ 

IrKision  of  metatarsals 

Revision  of  tug  toe 


3.45 
5.23 
6.52 
5.10 
458 
3.58 
4.78 
3.88 
4.41 
3.64 
5.66 
7.73 
6.50 
5.12 
7.16 
5.56 
4.16 
408 
5.01 
4.49 
4.79 
9.79 
7.75 
596 
5.39 
5.40 
7.29 
4.81 
3.52 
8.11 
6.91 
4.09 
3.68 
3.74 
9.60 
8.80 
6.05 
1.96 
4.64 
5.73 
4.80 
&84 
4.37 
6.35 
4.53 
5.62 
3.66 
4.53 
4JI4 
3.30 
3.37 
7.73 
4.36 
5.92 
7.96 
11.73 
15.83 
10.35 
4.76 
3.80 
5.19 
4.58 
4.56 
4.74 
7.04 
5.66 
7.04 
9.15 
8.56 
9.18 
9.18 
7.94 
888 
9.54 
9.55 
9.16 

laso 

586 
6.33 
5.29 
12.78 
5.43 


FuHy  im- 
plernent- 
ed  non- 
facility 

PE 
RVUs 


5.92 
6.92 
848 
6.01 
692 
596 
8.96 
6.57 
6.26 
6.95 
894 

NA 

13.01 

6.78 

NA 
6.52 
5.74 
6.83 
6.32 
709 
7.03 
964 
7.07 
695 
6.61 
10.73 
8  78 
735 
6.27 

NA 
7.66 
678 
630 
6.47 

NA 
9.04 
7.41 
5.06 
6.70 
6.90 
6.57 
7.03 
6.29 
8.04 
613 
6.54 
5.90 
6.11 
6.24 
6.44 
6.52 
7.38 
6.09 
7.01 
7.47 
9.37 
1510 
8.87 
6.73 
584 
6.73 
6.72 
6.64 
658 
8.05 
7.57 
7.75 
8.84 
6.28 
883 
fl75 
8.15 
8.36 
9.20 
12.77 
8.77 
13.32 
676 
7.90 
6.16 
NA 
7.09 


Year 

2001 
transi- 
tional 

rxjn- 
fadlity 

PE 
RVUs 


5.05 
6.34 
8.28 
5.72 
606 
5.58 
7.57 
5.91 
5.52 
5.76 
795 

NA 

11.28 

6.26 

NA 
6.21 
545 
607 
7.61 
639 
6.48 
972 
6.79 
6.76 
643 
9.42 
780 
663 
5.78 

NA 
7.06 
5.96 
5.81 
597 

NA 
834 
7.08 
394 
5.56 
582 
630 
685 
5.48 
7.56 
5.65 
6.64 
5.07 
5.50 
5.34 
5.27 
5.31 
7.50 
5.15 
647 
6.81 
8.63 
14.56 
9.25 
5.76 
493 
5.65 
623 
5.95 
5.95 
8.05 
7.13 
7.73 
9.22 
8.70 
9.01 
9.01 
848 
8.91 
8.67 

11  99 
633 

12  66 
6.31 
7.52 
6.17 

NA 
6  45 


Fully  im- 
plernent- 
ed  facil- 
ity PE 
RVUs 


553 
5.56 
5.39 
5.15 
5.78 
4.51 
638 
5.66 
4.67 
5.01 
6.41 
7.70 
5.70 
5.75 
596 
6.03 
442 
5.66 
6  41 
8  11 
5.93 
9.27 
5.89 
5.99 
511 
8.00 
792 
6.29 
5.70 
7.88 
670 
5.87 
4.54 
5.95 
6.92 
7.65 
584 
252 
466 
5.51 
5.38 
5.91 
4.84 
5.84 
512 
6.05 
4.71 
533 
5.64 
5.38 
4.80 
6.40 
5.29 
6.17 
637 
8.39 
13.41 
8.87 
6.01 
449 
593 
5.48 
5.x 
6.58 
723 
7.47 
6.41 
6.78 
6.60 
7.42 
6.75 
7.09 
7.05 
8.19 
6.55 
7.06 
9.03 
5.35 
743 
4.45 
9.49 
565 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


4.76 
5.32 
5.96 
5.08 
5.21 
4.49 
5.63 
5.23 
4.32 
4.31 
6.05 
7.63 
5.80 
5.49 
6.21 
5.84 
4.46 
519 
618 
5.66 
5.65 
9.4* 
5.91 
6.04 
5J1 
7.37 
7.16 
5.83 
5.36 
7.62 
6.36 
5.30 
4.49 
558 
7.36 
7.30 
5.84 
2.03 
4.03 
4.78 
5.41 
6.01 
4.38 
5.75 
488 
6.28 
418 
492 
489 
4.47 
4.02 
6.76 
4.55 
5.84 
5.98 
7.90 
13.29 
9.25 
5.22 
3.92 
5.05 
5.30 
4.95 
5.95 
7.23 
7.06 
6.72 
7.68 
7.44 
7.96 
9.01 
7.69 
7.94 
7.91 
883 
7.04 
945 
5.25 
7.17 
4.89 
8.98 
5.37 


Mal- 
practice 
RVUs 


0.29 
0.38 
0.45 
0.37 
041 
0.26 
047 
0.35 
032 
0.28 
0.49 
072 
0.52 
038 
0.53 
0.40 
0.28 
031 
0.42 
0.35 
0.36 
082 
0.56 
048 
0.37 
0.47 
0.56 
032 
0.24 
0.75 
0.59 
0.32 
0.24 
027 
0.62 
071 
041 

ai3 

0.36 
042 
0.33 
0.53 
0.31 
0.46 
030 
036 
0.25 
0.33 
031 
0.25 
0.24 
056 
0.32 
0.42 
0.57 
0.84 
1.48 
0.86 
0.32 
0.24 
0.45 
0.32 
0.32 
0.38 
OSS 
046 
0.50 
0:61 
0.55 
066 
0.74 
054 
0.61 
0.87 
0.78 
0.68 
0.61 
0.45 
051 
0.35 
0.99 
0.37  I 


FuHy  im- 
plernem- 
ed  non- 

lacility 

total 


OPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  ngfrts  reserved 
^PE  RVUs  =  Practice  Expense  Relative  VaKie  Units, 


9.66 
12.53 
15.45 
11.48 
1191 
9.80 
14.21 
10.78 
1099 
10.87 
15.09 

NA 
20.03 
12.28 

NA 
12.48 
10.18 
11.22 
13.75 
11  93 
12.18 
20.25 
15.38 
13.39 
12.37 
16.60 
16.63 
12.48 
10.03 

NA 
1516 
11  19 
1020 

10  48 

18.55 
13.87 

7.15 

11  70 
13.05 
11.50 
14.40 
10.97 
14.85 
1096 
12.52 

9.61 
10.97 
10.79 
10.08 
10.13 
15.67 
1077 
13.35 
16.00 
21.94 
32.41 
20.08 
11.81 

988 
12.37 
11.63 
11.52 
11.70 
15.64 
13.68 
15.29 
18.60 
17  39 
16.67 
18.67 
16.63 
17.84 
19.61 
23.10 
18.61 
24  43 
1107 
14.74 
11.80 
NA 
12.89  I 


Year 
2001 
transi- 
tional 
non- 
lacmty 
total 


8.79 
11.95 
15.25 
11.19 
11.05 

9.42 
12.82 
1012 
10.25 

9.68 
1410 
NA 
18.30 
11.76 
NA 
12.17 

6.89 
10.46 
1304 
11.23 
11.63 
20.33 
15.10 
13.20 
12.19 
15.29 
15.65 
11.76 

9.54 

NA 

1456 

1039 

9  7' 

9.98 

MA 

17.85 

13.48 

6.03 
10.56 
11.97 
11.23 
14.22 
10.16 
14.36 
104« 
126J 

6.96 
10.36 

989 

8.91 

892 
15,79 

9.83 
12.81 
15.34 
21.20 
31.87 
20.46 
1084 

8.97 
11.29 
11.14 
10.83 
11.07 
15.64 
13.25 
15.27 
18.98 
17.81 
18.85 
18.93 
1696 
1840 
19.06 
22.32 
18.17 
23.77 
12.62 
14.36 
11.81 
NA 
12.25 


Fully  im- 
plement- 
ed facil- 
ity total 


9.27 

11  17 

12.36 

10.62 

1077 

835 

11.63 

9.87 

9.40 

893 

12.56 

16.15 

12.72 

1125 

13.65 

11.99 

a86 

10.05 
11.84 
1095 
11.08 
19.88 
14.20 
12.43 
10.87 
13  87 
15.77 
11.42 

9.46 
16.74 
1420 
10  28 

844 

996 
17.14 
17.16 
12.30 

4.61 

966 
11.66 
10.31 
13.28 

952 
1245 

9  95 
'.  33 

8.62 
1019 
1019 

9.02 

8.41 
14.89 

9.97 
12.51 
14.90 
20.96 
30  72 
20  08 
11.09 

8.53 
11.57 
1039 
1018 
11.70 
14.82 
13.59 
13.95 
16.54 
1571 
17.26 
18.67 
15.57 
1654 
18.60 
18.88 
16.90 
20.14 
11.66 
14.27 
1009 
23.26 
11.45 


Year 
2001 
transi- 
tional 
facility 
total 


8.50 

10.93 

12.93 

1055 

10.20 

8.33 

10,88 

944 

9.05 

8.23 

12.20 

16.08 

1282 

10.99 

13.90 

11.80 

8.90 

9.56 

11  61 
10.50 
10.80 
20.05 
14.22 
12.48 
11.07 
13.24 
15.01 
10.96 

9.12 

1668 

13.88 

971 

8.39 

959 

17J6 

16.81 

12.30 

4.12 

9.03 

10.93 

10.34 

13.38 

907 

12  56 
972 

12.26 

8.09 

978 

944 

811 

7.63 

15  05 

923 

1218 

14.51 

2047 

30.60 

20.46 

1030 

7.96 

10.69 

10.21 

9.83 

11.07 

14.82 

1318 

14.26 

1744 

16.55 

17.80 

18.93 

1617 

17.43 

18.32 

19.16 

1688 

20.56 

11.56 

14.01 

10.53- 

22.75 

11.17 


Global 


CPTV 
HCPCS* 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 

oeo 
oeo 

090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
090 
010 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


28312 
28313 
28315 
28320 
28322 
28340 
28341 
28344 
28345 
28360 
28400 
2&405 
28406 
28415 
28420 
28430 
28435 
28436 
28445 
28450 
28455 
28456 
28465 
28470 
28475 
28476 
28485 
28490 
28495 
28496 
^8505 
^8510 
28515 
28525 
28530 
28531 
28540 
28545 
28546 
28555 
28570 
28575 
28576 
28585 
28600 
28605 
28606 
28615 
28630 
28635 
28636 
28645 
2866C 
28665 
28666 
28675 
28705 
28715 
28725 
28730 
28735 
28737 
28740 
28750 
28755 
28 '6C 

28eoc 

28805 
28810 
28820 
28825 
28899 
29000 
29010 
29015 
29020 
29025 
29035 
29040 
29044 
29046 
29049 


'  OPT  code 
'  Copynghi 
»PE  RVUs 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


.50 

090 

93 

090 

93 

090 

55 

090 

20 

090 

aa 

090 

88 

090 

44 

090 

05 

090 

23 

090 

20 

090 

06 

090 

82 

090 

99 

090 

90 

090 

80 

090 

90 

090 

58 

090 

61 

090 

50 

090 

80 

090 

05 

090 

22 

090 

46 

090 

07 

090 

24 

090 

01 

090 

96 

090 

12 

090 

68 

090 

86 

090 

71 

090 

39 

090 

59 

090 

58 

090 

81 

090 

30 

090 

12 

010 

03 

090 

93 

090 

34 

090 

38 

090 

07 

090 

56 

090 

72 

090 

26 

090 

09 

090 

78 

090 

44 

090 

11 

090 

63 

090 

OS 

090 

23 

090 

18 

090 

51 

090 

47 

090 

60 

090 

46 

090 

30 

090 

96 

090 

69 

090 

21 

090 

83 

090 

07 

090 

82 

090 

18 

090 

26 

090 

44 

090 

55 

090 

BO 

090 

93 

090 

17 

090 

43 

090 

32 

090 

16 

090 

B8 

090 

56 

090 

56 

090 

01 

090 

53 

090 

75 

090 

17 

090 

CPTV 
HCPCS' 


28312 
28313 
28315 
28320 
28322 
28340 
28341 
28344 
28345 
28360 
28400 
28405 
28406 
28415 
28420 
28430 
28435 
2843B 
28445 
28450 
28455 
28456 
28465 
28470 
28475 
28476 
28485 
28490 
28495 
28496 
28505 
28510 
28t15 
28525 
28530 
28531 
28540 
28545 
28546 
28555 
28570 
28575 
28676 
28585 
28600 
28605 
28606 
28615 
28630 
28635 
28636 
28645 
28660 
28665 
28666 
28675 
28705 
28715 
28725 
28730 
28735 
28737 
28740 
28750 
28755 
28 '60 
28800 
28805 
28810 
28820 
2882S 


29000 

29010 
29015 
29020 
2902S 
29035 
29040 
29044 
29046 
29048 


Mod 


Status 


Description 


RewsKxi  of  toe 

Repair  detormrty  ol  toe  

Removal  of  sesamoid  bone 

Repair  of  foot  txxies  

Repair  d  metatarsals  

Resect  enlarged  toe  tissue 

Resect  enlargad  toe  

Repair  extra  toe(s) 

Repair  webbed  toe(s)  .„ 

Reconstruct  deft  foot 

Treatrrtent  oi  heel  fraduie _ 

Treatment  oi  heal  fraduie _ 

Treatment  01  heal  fracture 

Treat  heel  fracture 

Treat/graft  fiaal  fracture 

Treatment  of  anMe  fracture 

Tnaalmsnt  of  ankle  fracture 

Treatment  of  anMe  fracture 

Treat  ankle  fracture  

Treat  midfoot  fracture,  each  

Traat  mklfoot  fracture,  each  

Treat  mkikM  fracture  

Treat  mkjioot  fracture,  each  

Treai  -metatarsal  fracture 

Trea!  ^^etatarsal  fracture  

Trea*  "letatarsa  tracture        

Traa'  -^etata-^a  "actjre       

Treat  Dig  toe  fracture    

Treat  big  toe  fracture  „ 

Treat  big  toe  fracture  . 

Treat  Big  toe  traclure  

Treatment  ot  toe  fracture 

Treatment  of  toe  fracture 

Treat  toe  fracture 

Traat  sasamok)  iMne  fracture  

Traat  sasamok)  bone  fracture  

Treat  fool  diskxation  

Traat  foot  disiocatior  

Trealfool  Oisiocatior  ^ 

Reoair  fool  dislocation  

''eat  too'  Jisi'x^tior    

"^93*  loot  dislocation-    ..„ 

Treat  tooi  Oisiocatio^   

Repair  too'  disiocatKjn  „..,„ 

Treat  toot  dpsiocatto^     

Treat  too'  distocatio'     

^-ea*  *oc.  dislocation    

-^epa'  loot  cJtsiocaTion  

Treat  toe  nisiocati*^'      

Treat  toe  jtsiocar-or     „ „,. 

Trea'  toe  liSNx^tioi-    „.... 

^epar  toe  dislocation  

''68'  to€  disiocatior   

''eatToe  dis'ocatior     

"■eat  t,:*  :i<.si'jcavior    .„ 

ftepai'  :5t  toe  disiocatKXi  «.........„.«« 

FusKX  3t  toot  bones    « 

FuSKX  ot  toot  tx>nes     „« 

Fusior  ot  toot  bones    

Fusion  ot  toot  bones  

Fusion  o(  toot  bones  

Revisior  of  toot  bones 

Fusnn  of  tool  bortes - 

Fuaian  of  big  tos  )aM 

Fusion  of  big  toe  JoM _ 

Fuskxi  of  big  toe  jokn 

AiviputBtion  of  midfoot 

Amputatior  t^rb  ^^eTatatsal    

Amouiatiot-  toe  h  -letatarsai  

A.'^putatio*"  ot  toe  „.... 

Pariia  arnputatiof^  ot  toe 

^oot^oet;  sjtgery  procedure  ...« 

'Vopiicatior  ot  body  :;ast  ™._ 

application  ot  ooa* 
A^^P'icatior  ot  oody 
Appiicatio-"  ot  oodv 
:^t  o-o<rv 


::^ast 
last 


Applicatior 
Application 
Application- 
Applicatior 
Applicatior 


asl 

ast 

ast 

■;ast 

ast 


A^-Dieation  of  figure  eight 


Physi- 
cian 
work 

RVUs 

Fully  im- 
piarnent* 
ed  non- 
facility 

PE 
RVUs 

Year 
2001 
transi- 
tkmal 
non- 
facility 

PE 
RVUs 

4.55 

6.86 

6.38 

5.01 

7.38 

6.23 

4.86 

6J23 

5.82 

9.18 

NA 

NA 

8.34 

7.30 

6.74 

6.96 

7.81 

7.58 

8.41 

8.27 

8.28 

4.26 

5.68 

5.27 

5.92 

6.96 

6.69 

13.34 

NA 

NA 

2.16 

5.13 

4.55 

4.57 

5.88 

5.47 

6.31 

I4A 

NA 

15.97 

NA 

NA 

16.64 

NA 

NA 

2.09 

4.67 

417 

3.40 

5.18 

4.80 

4.71 

NA 

NA 

9.33 

NA 

NA 

1.90 

4.55 

3.92 

3.09 

4.22 

3.86 

2.68 

NA 

NA 

7.01 

NA 

NA 

1.99 

4.00 

3.49 

2.97 

4.48 

4.00 

3.38 

NA 

NA 

5.71 

NA 

NA 

1.09 

2.18 

1.88 

1.58 

224 

1.99 

2.33 

7.03 

5.84 

3.81 

9.21 

7.72 

1.09 

1.93 

1.69 

1.46 

213 

1.90 

3.32 

8.37 

6.84 

1.06 

2.75 

234 

2.35 

8.01 

653 

2.04 

3.30 

2.64 

2.45 

3.17 

2.73 

3.20 

4.91 

443 

6.30 

6.33 

626 

1.66 

3.68 

319 

3.31 

3.36 

3.27 

4.17 

5.30 

4.73 

7.99 

8.58 

7.78 

1.88 

4.01 

'«i19 

2.71 

4.63 

4.09 

4.90 

14.58 

11.89 

7.77 

NA 

NA 

1.70 

^M 

1.68 

1.81 

2.15 

2.01 

2.77 

554 

455 

4.22 

5.25 

4.82 

1.23 

2.48 

2.03 

1.92 

2.21 

1.92 

2.66 

8.41 

6.97 

2.92 

6.74 

5.87 

15.21 

NA 

NA 

13.10 

NA 

NA 

11.61 

NA 

NA 

10.76 

NA 

NA 

10.85 

NA 

NA 

9.64 

NA 

NA 

8.02 

10.13 

8.99 

7.30 

10.13 

904 

4.74 

7i6 

6.45 

7.75 

7.39 

7.01 

8i1 

NA 

NA 

8.38 

NA 

NA 

6.21 

NA 

NA 

4.41 

8.78 

7.29 

3.59 

8.11 

6.73 

0.00 

0.00 

0.00 

2.25 

2.42 

2.32 

2.06 

2.14 

2.24 

2.41 

2.86 

2.77 

2.11 

2.55 

2.41 

2.40 

i44 

2.03 

1.77 

2.33 

2^8 

222 

1.83 

1.92 

2.12 

2.S3 

i47 

2.41 

2.02 

2.12 

0.89 

1.46 

1.21 

Fully  im- 
plemant- 
edfacU- 

RVUs 

Year 
2001 
transi- 
tkxial 

•^ 
RVUs 

Mal- 

practics 

RVUs 

6.10 

551 

0.33 

7.38 

623 

0.45 

4.73 

470 

0.33 

8.07 

8.41 

0.82 

7.24 

6.70 

0.74 

573 

6.02 

0.52 

6.18 

671 

0.55 

515 

4.87 

0.38 

6.46 

6.30 

0.48 

12.26 

12.43 

1.39 

3.91 

3.63 

021 

5.33 

5.06 

0.44 

7.65 

7.39 

0.65 

13.83 

12.82 

1.58 

14.33 

13.70 

1.67 

3.30 

3.14 

020 

4.24 

4.09 

0.31 

6.25 

5.83 

0.50 

9.36 

941 

0.90 

3.16 

2.89 

0.18 

4.11 

3.77 

025 

4.98 

456 

0.26 

7.40 

705 

0.65 

269 

251 

0.19 

393 

3.58 

0.26 

5.64 

5.15 

0.32 

6.80 

6.37 

0.48 

153 

1.39 

0.10 

1.74 

151 

0.12 

4.40 

3.86 

023 

5.77 

5.14 

0.34 

1.46 

154 

0.08 

1.66 

1.55 

0.11 

544 

464 

0.30 

2.31 

2.01 

0.08 

3.15 

288 

0.17 

327 

2.62 

0.15 

3.17 

2.73 

022 

4.81 

4.43 

0.x 

6.33 

626 

0.59 

3.32 

292 

0.14 

3.36 

327 

0.32 

5.30 

4  73 

0.41 

7.12 

669 

0.71 

352 

283 

0.16 

3.96 

3.60 

026 

615 

5.56 

0.50 

8.27 

755 

0.77 

1.76 

1.60 

0.14 

2.15 

2.01 

0.15 

2.57 

2.62 

026 

351 

3.74 

0.31 

1.70 

1.45 

Oil 

2.21 

1.92 

0.14 

258 

2.60 

026 

4.12 

3.91 

028 

11.91 

13.03 

1.40 

11.12 

11.68 

128 

1022 

1023 

1.06 

9.42 

951 

0.01 

922 

9.56 

0.96 

825 

8.60 

0.86 

7.76 

722 

070 

8.01 

7.45 

0.70 

5.46 

5.10 

0.38 

8.62 

643 

0.58 

8.02 

7.82 

0.82 

7.92 

7.86 

0.88 

6.82 

6.18 

0.65 

6.11 

528 

044 

5.74 

4.96 

0.35 

0.00 

0.00 

0.00 

1.26 

1.45 

0.34 

124 

1.56 

0.26 

1.18 

1.52 

0.14 

1.03 

127 

0.12 

1.34 

121 

027 

0.95 

124 

0.19 

0.80 

122 

0.18 

1.30 

1.54 

023 

1.45 

1.69 

025 

0.36 

0.39 

0.08 

FuHylm- 

piement- 

ed  rran- 

facilty 


11.74 

12.84 

11.42 

NA 

16.38 

15.31 

1723 

10.32 

13.38 

NA 

7.50 

10.89 

NA 

NA 

NA 

6.96 

8.88 

NA 

NA 

6.63 

7.56 

NA 

NA 

6.18 

7.71 

NA 

NA 

3.37 

3.94 

9.59 

13.36 

3.11 

3.70 

11.99 

3.89 

1053 

5.49 

5.84 

8.41 

1322 

5.46 

6.99 

9.88 

1728 

6.06 

7.60 

19.98 

NA 

3.68 

421 

8.57 

9.78 

3.82 

427 

1153 

9.94 

NA 

NA 

NA 

NA 

NA 

NA 

18.85 

18.13 

12.38 

15.73 

NA 

NA 

NA 

13.63 

12.05 

0.00 

5.01 

4.46 

5.40 

4.78 

5.11 

429 

423 

4.88 

4.68 

2.44 


Year 
2001 


tkmal 
non- 
laciKly 
total 


1126 

11.69 

11.01 

NA 

15.82 

15.08 

17.24 

9.91 

13.09 

NA 

6.82 

10.48 

NA 

NA 

NA 

6.46 

8.51 

NA 

NA 

6.00 

720 

NA 

NA 

5.67 

723 

NA 

NA 

3.07 

3.68 

840 

11.87 

2.87 

3.47 

10.46 

3.48 

9.05 

4.83 

5.40 

7.93 

13.15 

4.99 

690 

9.31 

16.48 

524 

7.06 

1729 

NA 

3.50 

407 

758 

955 

3.37 

3.96 

9.89 

9.07 

NA 

NA 

NA 

NA 

NA 

NA 

17.71 

17.04 

11.57 

15.35 

NA 

NA 

NA 

12.14 

10.67 

0.00 

4.91 

4.56 

532 

4.64 

4.70 

424 

4.32 

4.82 

4.78 

2.18 


Fully  im- 


ad  facu- 
lty total 


10.96 

12.84 

9.92 

18.07 

16.32 

1323 

15,14 

9.79 

12.86 

26.99 

628 

.10.34 

14.61 

31.38 

32.84 

558 

7.85 

11.46 

1858 

526 

7.45 

782 

15.06 

4.87 

7.16 

9.34 

12.89 

2.72 

344 

6.96 

9.92 

2.64 

3.23 

9.06 

345 

567 

546 

5.84 

8.41 

1322 

512 

699 

9.88 

15.82 

5.57 

6.95 

11.55 

16.81 

3.60 

421 

5.60 

8.34 

3.04 

427 

5.50 

7.32 

2852 

25.50 

22.89 

20.19 

21.03 

18.75 

16.46 

16.01 

10.58 

14.96 

17.05 

1720 

13.68 

10.96 

968 

0.00 

3.85 

3.56 

3.73 

3.26 

4.01 

2.91 

3.30 

3.65 

4.11 

154 


Year 
2001 


tkxial 
fadWy 
total 


10.69 

11.69 

9.89 

18.41 

1578 

13.52 

15.67 

951 

12.70 

27  16 

6.00 

10.07 

14.36 

30.37 

32.01 

5.43 

7.80 

11.04 

19.64 

4.97 

7.11 

728 

14.71 

4.69 

651 

885 

12.56 

2.58 

3.31 

6.42 

9.29 

2.52 

3.12 

826 

315 

5.40 

451 

5.40 

7.93 

13.15 

4.72 

6.90 

951 

15.39 

4.88 

6.57 

10.96 

16.09 

344 

4.07 

5.65 

827 

279 

396 

552 

7.11 

28.64 

26.07 

22.90 

2028 

2157 

19.10 

15.94 

15.45 

1022 

14.77 

1655 

16.94 

1304 

1013 

8.90 

0.00 

4.04 

3.88 

4.07 

350 

3.88 

320 

3.62 

389 

435 

1.37 


Gtobal 


090 
090 
080 
080 
080 
090 
080 
080 
080 
090 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
080 
090 
090 
090 
090 
080 
080 
080 
080 
080 
080 
090 
080 
090 
080 
090 
090 
090 
080 
080 
090 
010 
010 
010 
090 
010 
010 
010 
090 
080 
090 
080 
080 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  descnptions  only  are  copyngtit  2000  Amencan  Medical  Association  All  Riglits  Reserved  Applkable  FARS/DFARS  Apply. 
'Copyrighl  1994  Amencan  Dental  Association  All  ngtits  reserved. 
3PE  RVUs  =  Practice  Enpe-^se  i^eiarwe  \a\ite  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


29055 

29056 
29065 

29075 
29065 

29105 

29125 

29126 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29305 

29325 

29345 

29355 

29358 

29365 

29405 

29425 

29435 

29440 

29445 

29450 

29505 

29515 

29520 

29530 

29540 

29550 

29580 

29590 

29700 

29705 

29710 

29715 

29720 

29730 

29740 

29750 

29799 

29800 

29804 

29815 

29819 

29820 

29821 

29822 

29823 

29825 

29826 

29830 

29834 

29835 

29836 

29837 

29838 

29840 

29843 

29844 

29845 

29846 

29647 

29648 

29650 

29851 

29865 

29856 

29860 

29861 

29862 

29663 

29870 

29871 

29874 

29875 

29676 

29877 

29879 


Mod 


Status 


Dascriplion 


ApplicaVon  of  slraulder  cast 
AppNcabon  o(  shoulder  cast 
AppNcalkxi  ol  long  ami  cast 
AppNcatfon  of  foreami  cast  .. 

Apply  handAwrist  cast 

Apply  long  arm  splint  

Apply  forearm  splint 

Apply  torearm  splint 

Appkcation  o(  finger  spint  .... 
Appicallon  o(  Anger  splint  .... 

Strapping  of  crwst 

Strapping  of  low  back 

Strapping  of  shoulder  

Strappir^  of  elbow  or  wrist  ... 
Strapping  of  hand  or  finger  ... 

AppScation  of  hip  cast    

Application  of  hip  casts 

Application  of  long  leg  cast  .. 
Application  of  long  leg  cast  .. 

Apply  long  leg  cast  brace  

Appticalion  of  long  leg  cast  .. 

Apply  short  lag  cast 

Apply  short  leg  cast  

Apply  short  leg  cast 

Addition  of  waMtar  to  cast  . 

Appfy  rigid  leg  cast  

Application  of  leg  cast  

Application,  long  leg  splint .... 
Application  lower  leg  splint  ... 

Strapping  of  hip  

Strapping  of  knee  

Strapping  of  ankle 

Strapping  of  toes  

Application  of  paste  boot  

Application  of  fool  splint  

Ramoval/revisicn  ol  cast  

Ramoval/reviston  of  cast  

Removal/revision  of  cast  

Rantoval/revision  of  cast  

Repair  of  body  cast  

WIndomnng  of  cast  

Wedging  of  cast 

Wedging  of  clubfoot  cast 

Castin^strapping  procedure . 

Jaw  arthroscopy/surgery 

Jaw  arthroscopy/surgery 

Shoukjer  arthroscopy , 

Shoulder  arthroscopy/surgaiy 
Shoukter  arthroscopy/surgery 
ShoukJer  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoukter  arthroscopy/surgery 
ShouWer  arthroscopy/surgery 
SfwuMer  arthroscopy/surgaiy 

Ebow  arthcoacopy  

Elbow  arthroscopy/surgery  ... 
Etoow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 
Elbow  arthrtjscopy/surgery  .... 

Wnst  arthroscopy  

Wnsl  arthroscopy/surgery  

nst  arthroscopy/surgery  

Wrist  anhroecopy/surgery 

Whst  arthroscopy/surgery 

Wrist  anhroecopy/surgery 

Wrist  erxJoscopy/surgery  

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Tibial  arthroscopy/surgery  

Tibia)  arthroscopy/surgery  

Hip  arthroscopy,  dx _. 

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Knee  arthroscopy,  dx 

Knee  arthroscopy/drainage  .... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 


Physi- 
dan 
virorV 

RVUs 


1.78 
1.31 
0.87 
0.77 
0.87 
0.87 
0.59 
0.77 
0.50 
0.55 
0.65 
0.64 
0.71 
0.55 
0.51 
2.03 
2.32 
1.40 
1.53 
1.43 
1.18 
0.86 
1.01 
1.18 
0.57 
1.78 
1.02 
0.68 
0.73 
0.54 
0.57 
0.51 
0.47 
0.57 
0.76 
0.57 
0.76 
1.34 
0.94 
0.68 
0.75 
1.12 
1.26 
0.00 
6.43 
8.14 
589 
762 
7.07 
7.72 
7.43 
8.17 
7.62 
8.99 
5.76 
6.28 
6.48 
7.55 
6.87 
7.71 
5.54 
6.01 
6.37 
7.52 
6.75 
7.08 
5.44 
8.19 
13.10 
10.62 
14.14 
8.05 
9.15 
9.90 
9.90 
5.07 
6.55 
7.05 
6.31 
7.92 
7.35 
8.04 


Fuly  im- 


ed  non- 
faciltty 

PE 
RVUs 


2.07 

1.69 

1.20 

1.15 

1.18 

1.19 

1.03 

1.46 

0.79 

1.30 

0.99 

0.90 

1.09 

0.90 

0.96 

2.25 

2.10 

1.57 

1.58 

1.71 

1.42 

1.12 

1.10 

1.63 

0.85 

1.85 

1.06 

1.34 

1.01 

1.06 

0.97 

0.46 

0.44 

0.76 

0.67 

0.72 

0.89 

1.50 

1.16 

1.34 

0.86 

1.26 

1.19 

0.00 

NA 

NA 

IMA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Yev 
2001 
transi- 
tional 
non- 
fadWy 

PE 
RVUs 


1.88 

1.45 

1.12 

1.03 

1.02 

1.03 

0.87 

1.20 

0.64 

1.06 

0.82 

0.78 

0.89 

0.74 

079 

2.20 

2.10 

1.46 

1.48 

1.71 

1.30 

1.06 

1.09 

154 

0.70 

1  85 

0.90 

1.16 

0.89 

0.89 

0.82 

0.43 

0.41 

0.79 

0.58 

063 

0.76 

1.25 

1.10 

1.07 

0.72 

1.05 

1.03 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
pierrient- 
ed  faal- 

SrPE 
VUs 


1.03 

0.66 

0.52 

0.45 

0.46 

0.37 

0.25 

0.38 

0.22 

0.33 

0.25 

033 

0.27 

0.23 

0.22 

1.23 

1.35 

0.80 

0.85 

0.90 

0.66 

0.49 

0.55 

0.75 

0.30 

0.85 

0.54 

0.35 

0.35 

0.36 

0.24 

0.23 

0.22 

0.29 

037 

0.29 

039 

076 

0.40 

0.47 

0.37 

0.51 

0.69 

000 

769 

8.18 

8.70 

8.57 

8.28 

860 

8.51 

892 

8.63 

9.34 

5.44 

6.10 

6.15 

6.84 

634 

691 

7.35 

7.45 

770 

7.72 

9.98 

984 

7.30 

6.68 

10.43 
942 

11.38 
7.10 
8.23 
8.63 
8.97 
5.50 
7.26 
7.02 
6.72 
8.07 
7.30 
7.67 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


1.10 
0.67 
061 
0.50 
0.48 
0.41 
0.29 
0.39 
0.21 
0.35 
026 
035 
02B 
024 
022 
143 
1.54 
0.88 
0.94 
1.10 
0.75 
0.58 
068 
0.88 
0.29 
1.10 
0.51 
0.42 
0.39 
0.37 
0.28 
0.26 
0.24 
0.43 
0.35 
0.31 
0.39 
0.69 
0.53 
0.42 
0.35 
0.49 
0.65 
0.00 
6.86 
856 
6.34 
8.70 
8.32 
875 
860 
913 
8.75 
969 
5.52 
6.16 
6.25 
7.04 
649 
7.10 
6.41 
7.11 
7.29 
769 
9.50 
922 
6.52 
7.46 
1079 
10.24 
11.69 
664 
872 
921 
909 
5.22 
728 
7.37 
6.92 
842 
7.67 
8.15 


Mal- 
practice 
RVUs 


0.18 

0.12 

0.09 

0.06 

0.09 

0.09 

0.06 

0.07 

0.05 

005 

0.06 

0.05 

0.07 

0.05 

0.05 

0.21 

0.24 

0.14 

0.15 

0.14 

0.12 

0.09 

0.10 

0.11 

0.06 

0.16 

0.06 

0.07 

0.06 

0.03 

0.05 

003 

0.03 

0.05 

0.05 

0.06 

0.06 

0.12 

0.10 

0.07 

0.08 

0.11 

0.11 

000 

0.59 

0.62 

0.58 

0.78 

0.73 

0.78 

0.76 

0.83 

078 

0.93 

0.62 

0.64 

0.66 

077 

0.71 

0.80 

0.57 

066 

0.67 

0.77 

0.71 

0.74 

0.58 

0.71 

1.37 

1.09 

1  47 

0.77 

0.88 

0.95 

0.95 

0.52 

0.59 

068 

0.66 

0.80 

0.76 

0.84 


FuBy  im- 
piernent- 
ed  non- 
facility 
total 


4.03 

3.12 

2.16 

2.00 

2.14 

2.15 

1.68 

2.30 

1.34 

1.90 

1.70 

1.59 

1.87 

1.50 

1.54 

4.49 

4.66 

3.11 

3.26 

3.28 

2.72 

2.07 

2.21 

2.92 

1.48 

3.79 

216 

2.10 

1.80 

1.63 

1.59 

1.00 

0.94 

1.38 

1.48 

1.35 

1.73 

2.96 

2.20 

2.09 

169 

2.49 

2.56 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
trarrei- 
lional 
non- 
facility 
total 


3.84 
2.88 
2.06 
1.88 
1.98 
1.99 
1.52 
2.04 
1  19 
1.68 
1.53 
1.47 
167 
1.34 
1.35 
4.44 
4.66 
3.00 
3.16 
3.28 
2.60 
2.01 
2.20 
2.83 
1.33 
3.79 
2.00 
1.92 
1.68 
1.46 
1.44 
0.97 
0.91 
1.41 
1.39 
1.26 
1.60 
2.71 
2.14 
182 
1.56 
2.28 
2.40 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed  facil- 
ity total 


2.99 

2.09 

1.48 

1.30 

1.42 

1.33 

0.90 

122 

077 

093 

0.96 

1.02 

1.05 

0.83 

0.78 

3.47 

3.91 

234 

2.53 

2.47 

1.99 

1.44 

1.66 

2.04 

0.93 

2.79 

1.64 

1.11 

1.14 

0.93 

0.86 

0.77 

0.72 

0.91 

1.18 

0.92 

123 

222 

1.44 

1.22 

1.20 

1.74 

2.06 

0.00 

14.71 

16  94 

13.17 

16.97 

16.08 

17.10 

16.70 

17.92 

17.03 

19.26 

11.82 

13.02 

1329 

15.16 

13  92 

15.42 

13.46 

14.12 

14.74 

16.01 

17.44 

17.66 

13.32 

15.58 

24  90 

21.13 

26.97 

15.92 

18.26 

19.48 

19  82 

11.09 

14.40 

14.75 

13.69 

16.79 

15.41 

16.55 


Year 

2001 
transi- 
tkxul 
facility 

total 


3.06 

2.10 

1.57 

1.35 

1.44 

1.37 

0.94 

123 

076 

0.95 

0.97 

1.04 

1.06 

0.84 

0.78 

3.67 

4.10 

242 

2.62 

267 

2.05 

1.53 

1.79 

2.17 

0.92 

3.04 

1.61 

1.18 

1.18 

0.94 

090 

0.80 

0.74 

1.05 

1.16 

0.94 

1.23 

2.15 

1.57 

1.17 

1  18 

1.72 

2.02 

0.00 

13.88 

17.32 

12.81 

17.10 

16.12 

1725 

16.79 

18.13 

17.15 

19.61 

11.90 

13.08 

13  39 

15.36 

14.07 

15.61 

12.52 

13.78 

14.33 

15.98 

16.96 

17  04 

12.54 

16.36 

2526 

2195 

27.30 

15.46 

1875 

20.06 

19  94 

10.81 

14.42 

1510 

13.89 

17.14 

15.78 

17.03 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptwns  only  are  copyright  2000  Amehcan  Medical  Association  All  Rights  Resen«d  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved. 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS2 


J.06 

000 

MO 

000 

.57 

000 

35 

000 

44 

000 

.37 

000 

}.94 

000 

23 

000 

)76 

000 

).95 

000 

).97 

000 

.04 

000 

.06 

000 

).84 

000 

)78 

000 

J.67 

000 

1.10 

000 

!42 

000 

>.62 

000 

>.67 

000 

>.05 

000 

53 

000 

79 

000 

M7 

000 

)92 

000 

1.04 

000 

.61 

000 

18 

000 

.18 

000 

94 

000 

90 

000 

.SO 

000 

74 

000 

.05 

000 

.16 

000 

.94 

000 

.23 

000 

.15 

000 

.57 

000 

.17 

000 

18 

000 

.72 

000 

.02 

000 

.00 

YYY 

.88 

090 

.32 

090 

.81 

090 

.10 

090 

.12 

090 

25 

090 

79 

090 

.13 

090 

.15 

090 

.61 

090 

.90 

090 

.08 

090 

39 

090 

.36 

090 

.07 

090 

.61 

090 

.52 

090 

.78 

090 

.33 

090 

96 

090 

.96 

090 

.04 

090 

54 

090 

.36 

090 

.26 

090 

.95 

090 

30 

090 

46 

090 

75 

090 

06 

090 

94 

090 

81 

090 

42 

090 

10 

090 

89 

090 

14 

090 

78 

090 

03 

090 

29880 
29881 
29882 
29883 
29684 
29885 
29886 
29887 
29888 
29889 
29891 
29892 
29893 
29894 
29895 
29897 
29898 
29909 
30000 
30020 
30100 
30110 
30115 
30117 
30118 
30120 
30124 
30125 
30130 
30140 
30150 
30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30520 
30540 
30545 
30560 
30580 
30600 
30620 
30630 
30801 
30802 
30901 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
31030 
31032 
31040 
31050 
31051 
31070 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 


Mod 


Status 


Descnption 


Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  

Knee  arttwosoopy/surgery      . 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Ankle  arthroscopy/surgery  ... 
Ankle  arthroscopy/surgery  ... 

Scope,  plantar  fascrotomy  

Ankle  arthroscopy/surgery  ...., 
Ankle  arthroscopy/surgery  ... 
Ankle  arthroscopy/surgery  .. 
Ankle  arthroscopy/surgery  .... 

Arthroscopy  ot  joint , 

Drainage  of  nose  leskjn 

Drainage  o(  nose  leskx) 

Intranasal  t)iopsy 

Removal  of  nose  polyp(s) 

Removal  of  nose  polyp<s) 

Removal  of  intranasal  lesion 
Removal  of  intranasal  lesion 

Revision  of  nose  

Removal  of  nose  lesion  

Removal  of  nose  lesion  

Removal  of  turbinate  bones  . 
Removal  of  turbinate  bones  . 

Partial  removal  of  nose  

Removal  of  nose 

Injection  treatment  of  nose  ... 

ttosal  sinus  therapy  

Insert  nasal  septal  button  

Remove  nasal  foretgn  body  .. 
Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 

ReconstnjctK>n  of  nose 

ReconstructKm  of  nose 

Reconstruction  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose  

Repair  of  nasal  septum  

Repair  nasal  defect 

Repair  nasal  defect 

Release  of  nasal  adheskxis  . 

Repair  upper  jaw  fistuia 

Repair  mouttVnose  fistula  

Intranasal  reconstruction  .. 
Repair  nasaJ  septum  defect  .. 

Cautenzation,  inner  nose 

Cauterization,  inner  nose 

Control  of  nosebleed  

Corrtrol  of  nosebleed  

Control  of  nosebleed  

Repeat  control  of  nosebleed 
Ligation,  nasal  sinus  artery   .. 

Ligation  upper  |aw  artery  

Therapy  fracture  ot  nose  

Nasal  surgery  procedure  

Irrigation,  maxillary  sinus  

Irrigation,  sphenoid  sinus 

Expkiration.  maxillary  sinus  .. 
Exptoration.  maxillary  sinus  .. 
Explore  sinus.remove  polyps 
Exploration  behind  upper  jaw 
Exploration,  sphenoid  smus  .. 

Sphenoid  sinus  surgery  

Exptoratkin  of  frontal  sinus  ... 
Exptoratron  of  frontal  sinus  ... 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Expkiration  of  sinuses  

Removal  of  ethmoid  sinus  .... 


Physi- 
cian 
mKxk 

RVUa 


8.50 
7.76 
8.65 
9.46 
7.33 
9.09 
7.54 
9.04 
13.90 
15.13 
8.40 
0.09 
5.22 
7.21 
6.99 
7.18 
8.32 
0.00 
1.43 
1.43 
0.94 
1.63 
4.35 
3.16 
9.69 
5.27 
3.10 
7.16 
3.38 
3.43 
9.14 
9.58 
0.78 
1.08 
1.54 
1.04 
1.96 
4.52 
9.83 
1298 
15.88 
7.21 
11.71 
18.65 
9.96 
19.57 
5.70 
775 
11.38 
1.26 
6.69 
6.02 
5.97 
7.12 
1.09 
2.03 
1.21 
1.54 
1.97 
2.45 
7.20 
9.83 
1.26 
0.00 
1.15 
1.91 
2.94 
5.92 
6.57 
9.42 
5.28 
7.11 
4.28 
9.16 
11.42 
12.75 
13.51 
14.20 
12.86 
13.10 
9.53 
4.97 


FuKy  im- 
plernent- 
ed  noo- 

ladUty 
PE 

RVUs 


NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

2.14 

2.30 

1.12 

2.28 

NA 

3.90 

NA 

5.38 

NA 

NA 

NA 

NA 

NA 

NA 

1.02 

1.75 

2.09 

2.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.92 

4.64 

417 

NA 

NA 

2.14 

2.62 

1.84 

2.18 

3.88 

416 

NA 

NA 

NA 

0.00 

2.00 

NA 

3.60 

4.44 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
trarisi- 
txmal 
non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.76 

1  89 

1.03 

2.06 

NA 

3.70 

NA 

5.61 

fM 

NA 

NA 

NA 

NA 

NA 

0.87 

1.38 

1.98 

1.78 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.59 

5.17 

4.15 

NA 

NA 

1.73 

2.22 

1.53 

1.87 

3.40 

3.41 

NA 

NA 

NA 

0.00 

1.62 

NA 

3.42 

5.10 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plernem- 
ed  facil- 
ity PE 
RVUs 


7.93 
7.53 
7.96 
8.45 
7.74 
872 
7.89 
869 

11.22 

12.34 
8.15 
8.53 
4.74 
7.25 
7.16 
7.69 
7.47 
0.00 
1.31 
1.36 
0.51 
0.85 
3.92 
279 
7.57 
5.38 
298 
5.89 
3.45 
3.87 
7.75 
7.80 
042 
0.60 
0.84 
0.38 
1.72 
479 
7.94 
9.79 

11.32 
6.40 
9.22 

13.02 
839 

13.07 
5.13 
544 
8.13 
1.30 
4.64 
417 
5.72 
6.25 
1.88 
2.41 
0.40 
0.58 
0.85 
129 
6.04 
7.56 
1.77 
0.00 
0.62 
1.76 
3.15 
424 
5.41 
6.21 
4^7 
5.79 
4.30 
7.33 
8.36 
8.91 
9.56 
9.85 
9.37 
9.24 
7.89 
5.43 


Year 

2001 

transi- 

txxial 

facility 

PE 
RVUs 


8.49 
7.97 
8.55 
9.16 
799 
8.77 
776 
9.22 
12.56 
12.04 
8.52 
8.80 
4.97 
7.59 
7.46 
7.91 
8.09 
0.00 
1.14 
1  18 
057 
0.99 
370 

^86 

7.85 
5.61 
2.60 
5.92 
3.04 
3.73 
7.96 
8.71 
042 
0.52 
1.04 
0.41 
1.73 
4.76 
8.66 
11.22 
13.23 
6.45 
9.68 
12.82 
862 
14.46 
5.55 
5.88 
9.04 
1.13 
5.17 
4.15 
6.07 
638 
1.54 
2.06 
0.45 
0.67 
1.12 
126 
5.87 
8.26 
1.52 
0.00 
0.58 
1.46 
3.09 
4.95 
6.02 
6.82 
4.93 
6.47 
4.50 
8.23 
8.77 
9.48 
11.18 
11.63 
9.98 
9.75 
8.76 
5.33 


Mal- 

pracbce 

RVUs 


0.89 
0.80 
090 
0.98 
075 
0.95 
078 
0.94 
1.41 
1.56 
0.81 
0.87 
037 
0.65 
0.65 
0.68 
0.74 
0.00 
0.11 
0.07 
0.07 
0.11 
0.31 
023 
0.71 
0.40 
021 
0.48 
0.23 
0.25 
0.77 
0.75 
006 
0.08 
0.11 
0.08 
0.14 
0.33 
084 
1.14 
125 
0.62 
1.03 
165 
0.87 
1.90 
0.41 
0.54 
088 
009 
0.49 
0.47 
045 
0.53 
0.08 
0.14 
010 
0.12 
015 
0.18 
0.52 
070 
0.09 
0.00 
0.06 
0.13 
021 
0.43 
0.48 
069 
0.39 
0.55 
0.31 
0.63 
0.81 
1.86 
1.03 
1.35 
0.96 
0.93 
0.68 
028 


Fully  im- 

ple(Tier«- 

ed  norv 

facility 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

3.68 

3.80 

2.13 

4.02 

NA 

729 

NA 

11.05 

NA 

NA 

NA 

NA 

IM 

h4A 

1.86 

2.91 

374 

3.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.27 

11.82 

10.66 

NA 

NA 

3.31 

4.79 

315 

3.84 

6.00 

679 

NA 

NA 
0.00 
3.23 
NA 
6.75 
10.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year     | 

"°^'       ed  faal- 
facilily       '^^"^ 


NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

3.x 

3.39 

204 

3.80 

NA 

7.09 

NA 

11.28 

NA 

NA 

NA 

NA 

NA 

NA 

1.71 

2.54 

3.63 

2.88 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

l>4A 

NA 

NA 

NA 

NA 

NA 

294 

12.35 

10.64 

NA 

NA 

2.90 

4.39 

2.84 

3.53 

552 

6.04 

NA 

NA 

NA 

0.00 

285 

NA 

657 

11.45 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


17.32 

16.09 

17.51 

18.89 

15  82 

1876 

1621 

18.67 

26.53 

29.03 

17.36 

949 

10.33 

1511 

14.80 

15.55 

1653 

0.00 

2.85 

286 

1.52 

2.59 

8.58 

8.18 

17.97 

11.05 

629 

13.53 

706 

7.55 

17.66 

18.13 

126 

1.76 

249 

1.50 

382 

9.64 

18  61 

23.91 

28.45 

14.23 

2196 

33  32 
19.22 

34  54 
11.24 
13.73 
20.39 

2.65 

11.82 

10.66 

1214 

1390 

3.05 

458 

1.71 

224 

2.97 

392 

13.78 

18.09 

3.12 

0.00 

185 

380 

6.30 

10.59 

1246 

16.32 

1014 

13  45 

889 

17.12 

20  59 

23.52 

2410 

25.40 

23.19 

2327 

1810 

1068 


Year 
2001 
transi- 
tional 
facility 
total 


17.88 
16.53 
1810 
19.60 
16.07 
1881 
1606 
19.20 
27.87 
28.73 

17  73 
9.76 

10.56 

15  45 

1510 

15.77 

17.15 

0.00 

268 

2.68 

1.56 

2.73 

838 

6.25 

18.25 

11.28 

591 

13.56 

665 

7.41 

17.87 

19.04 

1.26 

1.68 

269 

1  53 

383 

9.61 

19.33 

25  34 

30.36 

14.28 

22  42 
3312 
19  45 
35  93 
11  66 
1417 
21.30 

^48 

12.35 

10  64 

1249 

14.03 

2.71 

423 

1  76 

233 

3.24 

3.89 

13.59 

18.79 

287 

0.00 

1.81 

349 

6.24 

11.30 

13  07 

16.93 

1060 

1413 

909 

18  02 
21  00 
2409 
25  72 
27  18 
23.80 

23  78 
18.97 
10.58 


Gkibal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 

ooo 

090 
090 
010 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  OPT  codes  and  descnptkxis  (Xily  are  copynght  2(X)0  Amencan  Medical  Association.  All  Rigtits  Reserved  Applkable  FARS/DFARS  Apply. 
'Copynght  1 994  Amencan  Dertal  Association,  All  rights  reserved, 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


31201 

31205 

3122S 

31230 

31231 

31233 

31236 

31237 

31238 

31239 

31240 

31254 

31255 

31256 

31267 

31276 

31287 

31288 

31290 

31291 

31292 

31293 

31294 

31299 

31300 

31320 

31300 

31365 

31367 

31368 

31370 

31375 

31380 

31382 

31390 

31395 

31400 

31420 

31500 

31502 

31505 

31510 

31511 

31512 

31513 

31515 

31520 

31525 

31526 

31527 

31528 

31529 

31530 

31531 

31535 

31536 

31540 

31541 

31560 

31561 

31570 

31571 

31575 

31576 

31577 

31578 

31579 

31580 

31582 

31584 

31585 

31586 

31587 

31588 

31590 

31595 

31599 

31600 

31601 

31603 

31605 

31610 


Mod 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 


Description 


Removal  of  elbmoid  sinus 

Removal  01  attimokj  sinus  _... 

Removal  o(  upper  jaw 

Removal  al  upper  jaw 

Naaal  arxjoscopy.  dx  

NaiaVsinus  endoscopy,  dx  .... 

NasaVsinus  endoscopy,  dx  .... 

NasaUsinus  endoscopy,  surg  . 

Nasal/smut  endoscopy,  surg  . 

Nial/ilnus  endoacopy,  surg  . 

Nasal/sinus  endoscopy,  surg  . 

Revision  o(  ethmoid  sinus  

Removal  of  ethmoid  sinus  

Exploration  maxillary  sinus  .... 

Endoscopy.  nr>axiUary  sinus  ... 

Sinus  endoscopy,  surgical  

Nasal/sinus  endoscopy,  surg  . 

Nasal/sinus  endoscopy,  surg  . 

Nasal/sinus  endoscopy,  surg  . 

Nasal/sinus  endoscopy,  surg  . 

Nasal/sinus  srvloscopy,  surg  . 

Nasal/sinus  endoscopy,  surg 

NasaVsmus  endoscopy,  surg  .. 

Sinut  surgery  procedure  

Removal  of  larynx  lesion  

DiagrKStic  incision,  larynx  

Rarmval  ot  larynx  

Removal  rt  larynx 

PaiKal  removal  o(  larynx 

PattM  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

PartW  removal  o>  larynx 

PartW  removal  of  larynx 

Removal  a<  larynx  &  pliarynx  . 
Reconstruct  larynx  &  pharynx 

nevtsion  of  larynx  

Removal  of  epiglottis  

Insert  emergency  ainway  

Change  of  windpipe  airway  .... 

Diagnostic  laryngoscopy  

Laiyngoecopy  with  biopsy  

Remove  foreign  txidy.  larynx  .. 

Removal  of  larynx  lesion  

Injection  into  vocal  cord   

Laryngoscopy  for  aspiration  ... 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy 

Diagnostic  laryngoscopy 

Laiyngoecopy  tor  treatment 

Laryngoecopy  and  dilatation  ... 
Lanmgoscopy  and  dilatation  .... 

Opetafive  laryngoscopy  

Operative  laryngoscopy  

Oiwrative  laryngoscopy  

Operative  laryngoscopy 

OparMlve  laiyngosoopy 

Operative  laryngoscopy  

Operative  laryngoscopy 

Oparattva  laryngoscopy 

Laiyngoecopy  with  injection 

Laiyngoecopy  with  injection 

Diagnostic  laryngoscopy 

Laryngoscopy  with  t>iopsy  

Remove  foreign  txjdy,  larynx  ... 

Removal  al  larynx  lesion  

Otagrxwtic  laryngoscopy 

Revision  of  larynx  

Revision  of  laryrw  

Treat  larynx  fracture  

Treat  larynx  fracture  

Treat  larynx  fracture  

Revision  01  larynx  „ 

Revision  of  larynx  _ 

Ralnnarvate  larynx 

Larynx  nerve  surgery 

Laiynx  surgery  procedure 

IrKision  of  wirxJpipe  

Inciston  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe  

Indaion  of  windpipe  


Ptiyst- 
cian 
wor1( 

RVUs 


8.37 
10.24 
19.23 
21.94 
1.10 
2.18 
2.64 
2.98 
3.26 
8.70 
2.61 
4^65 
6.96 
3.29 
5.46 
8.85 
3.92 
4.58 
17.24 
18.19 
14.76 
16.21 
19.06 
0.00 
14.29 
5.26 
17.08 
24.16 
2186 
27.09 
21.38 
20.21 
20.21 
20.52 
27.53 
31.09 
10.31 
10.22 
2.33 
0.65 
0.61 
1.92 
2.16 
2.07 
2.10 
1.80 
2.56 
2.63 
2.57 
3.27 
2.37 
2.68 
3.39 
3.59 
3.16 
3.56 
4.13 
4.53 
5.46 
0.06 
3.87 
427 
1.10 
1.97 
2.47 
284 
2.26 
12.38 
21.62 
19.64 
464 
8.03 
11.99 
13.11 
6,97 
8.34 
0.00 
3.62 
4.45 
4.15 
3.58 
8.76 


Fully  im- 
plernent- 
ed  norv 

facility 
PE 

RVUs 


NA 
NA 
NA 
NA- 
1.68 
2.28 
2.54 
2.80 
3.21 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tiA 
NA 
NA 
NA 
NA 
1.59 
1.49 
2.37 
2.56 
2.49 
HA 
2.18 
NA 
2.54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.80 
NA 
1.81 
1.95 
226 
2.57 
2.S2 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

1.63 

2.47 

2.55 

2.99 

3.38 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

1.35 

1.24 

1.93 

2.18 

2.35 

NA 

1.94 

NA 

2.50 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 

NA 

4.01 

NA 

1.78 

2.05 

2.43 

2.78 

2.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facll- 
ityPE 
RVUs 


6.87 
8.10 
13.72 
15.38 
0.58 
1.20 
1  45 
1.60 
1  79 
6.28 
1.47 
265 
3.92 
1.89 
3.09 
4.88 
2.24 
2.61 
10.95 
11.31 
9.54 
1018 
11.83 
0.00 
14.94 
11.08 
16.69 
20.46 
21.00 
24.85 
20.88 
18.41 
18.61 
20.Ce 
25.18 
29.74 
13.34 
1355 
0.64 
0.26 
0.31 
0.96 
0.78 
1.07 
1.24 
0.81 
1.34 
1.44 
1.49 
1.66 
1.28 
1.46 
1.72 
2.07 
1.78 
2.04 
234 
256 
3.02 
3.33 
2.16 
2.40 
0.60 
1.03 
1.26 
0.94 
1.19 
13.61 
19.32 
16.79 
7.46 
10.88 
12.34 
14.69 
10.11 
9.68 
0.00 
1.61 
2.16 
1.86 
1.31 
9.71 


Vear 
2001 
transi- 
tiorwl 
facility 

PE 
RVUs 


7.06 
8.25 
15.57 
17.43 
0.81 
1.66 
1.74 
2.09 
232 
7.31 
1.88 
3.38 
5.02 
2.40 
3.74 
5,48 
2,85 
3.33 
12.68 
1318 
1079 
11.61 
1341 
000 
14  35 
936 
17.62 
22.56 
20.42 
25.90 
20.32 
17.84 
18.64 
19.42 
26.23 
31.40 
12.13 
12.13 
0.79 
0.35 
0.35 
0.87 
0.85 
1.29 
1.56 
0.92 
1.45 
1.68 
1.89 
2.06 
1.67 
1.76 
228 
263 
228 
2.59 
299 
3.16 
3.62 
4.20 
2.78 
3.02 
087 
1.36 
1.68 
1.55 
1.53 
13.90 
19.34 
16  04 
6.62 
9.94 
11.21 
13.92 
915 
9.12 
0.00 
2.29 
2.95 
2.54 
2.05 
9.09 


Mal- 
practice 
RVUs 


0.59 

0.61 

1.41 

1.67 

0.08 

0.15 

0.18 

Oil 

0.23 

0.44 

0.18 

0.32 

0.50 

0.23 

0.39 

0.63 

0.28 

0.32 

1.28 

1.73 

1.03 

1.09 

1.71 

0.00 

1.02 

0.39 

1.24 

1.77 

1.59 

1.98 

1.60 

1.41 

1.44 

1.51 

1.99 

2.25 

0.74 

0.74 

0.17 

0.04 

0.05 

0.14 

0.18 

0.19 

0.15 

0.12 

0.18 

0.18 

0.18 

0.23 

0.18 

0.19 

0.23 

0.26 

0.23 

0.26 

0.30 

0.32 

0.39 

0.43 

0.29 

0.31 

0.08 

013 

0.18 

0.20 

0.16 

0.88 

1.54 

1.54 

0.32 

0.57 

0.88 

0.94 

0.47 

0.61 

0.00 

0.34 

0.36 

0.38 

0.36 

0.70 


Fultyim- 

plernent- 

ed  norv 

fadtity 

total 


NA 

NA 

NA 

2.86 

4.61 

5.36 

5.99 

6.70 

NA 

NA 

NA 

NA 

IM 

NA 

riA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.28 

2.15 

4.43 

4.90 

4.75 

NA 

4.10 

NA 

5.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.96 

NA 

2.99 

4.06 

4.91 

5.61 

4.94 

NA 

NA 

NA 

NA 

NA 

rtA 

NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 

NA 

NA 

NA 

2.81 

4.80 

5.37 

6.18 

6.87 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

KIA 

0.00 

NA 

NA 

NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.04 

1.90 

3.99 

4.52 

4.61 

NA 

3.86 

fM 

5.31 

NA 

NA 

NA 

NA 

NA 

fSiA 

NA 

NA 

NA 

NA 

NA 

NA 

8.17 

NA 

2.96 

4.15 

5.08 

582 

4.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity total 


15.83 
18.95 
34.36 
38.99 
1.76 
3.53 
4.27 
4.79 
5.28 
15.42 
4.26 
762 
11.38 
5.41 
8.94 
14.36 
6.44 
7.51 
29.47 
31.23 
25.33 
27.48 
32.60 
0.00 
30.25 
1673 
35.01 
46.39 
44.45 
53.92 
43.86 
40.03 
40.26 
42  11 
54  70 
63.08 
24.39 
24.21 
3.14 
0.95 
0.97 
3.02 
3.12 
3.33 
3.49 
2.73 
4.08 
4.25 
4.24 
5.16 
3.83 
433 
5.34 
5.92 
5.17 
586 
6.77 
7.41 
8.87 
3.82 
6.32 
6.98 
1.78 
3.13 
3.91 
3.98 
3.61 
2687 
42.48 
37  97 
12.42 
19  48 
25.21 
28  74 
17.55 
18.63 
0.00 
5.57 
6.97 
6.39 
5.25 
19.17 


Year 
2001 

trartsi- 
tional 
facility 
total 


16.02 
1910 
36.21 
41.04 
1.99 
399 
4.56 
5.28 
5.81 
16.45 
4.67 
8.35 
12.48 
592 
9.59 
14.96 
7.05 
8.23 
31.20 
3310 
26.58 
28.91 
34.18 
0.00 
29  66 
15.01 
35.94 
48.49 
43.87 
54  97 
43.30 
39.46 
40.29 
41.45 
55.75 
64.74 
23.18 
23.09 
3.29 
1.04 
1.01 
2.93 
3.19 
3.55 
3.81 
284 
419 
449 
4.64 
5.56 
422 
463 
5.90 
648 
5.67 
6.41 
7.42 
8.01 
9.47 
469 
694 
7.60 
205 
3.46 
4.33 
4.59 
3.95 
27.16 
42  50 
37.22 
11.58 
18.54 
24.08 
27.97 
16.59 
18.07 
0.00 
6.25 
7.76 
7.07 
5.99 
18.55 


Global 


090 
090 
090 
090 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 


CPT  codes  and  daacriptlons  only  are  copynght  2000  American  Medical  Association.  All  Rights  Resenred  Applicable  FARS/DFARS  ADD^ 
'Copyright  1994  American  Dental  Association  All  nghtsresen«d. 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


3.02 

090 

3.10 

090 

3.21 

090 

.04 

090 

99 

000 

3  99 

000 

t56 

000 

>.28 

000 

>.B1 

000 

i.4S 

010 

t.67 

000 

).3S 

000 

>.4fi 

000 

>.92 

000 

).59 

000 

.96 

000 

.05 

000 

23 

000 

.20 

010 

.10 

010 

.58 

010 

.91 

010 

.18 

010 

.00 

YYY 

66 

090 

.01 

090 

.94 

090 

.49 

090 

.87 

090 

.97 

090 

.30 

090 

.46 

090 

.29 

090 

.45 

090 

.75 

090 

.74 

090 

.18 

090 

.09 

090 

.29 

000 

.04 

000 

01 

000 

93 

000 

19 

000 

55 

000 

81 

000 

84 

000 

19 

000 

49 

000 

64 

000 

56 

000 

22 

000 

63 

000 

90 

000 

48 

000 

67 

000 

41 

000 

42 

000 

01 

000 

47 

000 

69 

000 

94 

000 

60 

000 

05 

000 

46 

000 

33 

.  000 

59 

000 

95 

000 

16 

090 

50 

090 

22 

090 

58 

090 

54 

090 

08 

090 

97 

090 

59 

090 

07 

090 

00 

YYY 

25 

000 

76 

000 

07 

000 

99 

000 

55 

090 

31611 
31612 
31613 
31614 
31615 
31622 
31623 
31624 
31625 
31628 
31629 
31630 
31631 
31635 
31640 
31641 
31643 
31645 
31646 
31656 
31700 
31708 
31710 
31715 
31717 
31720 
31725 
31730 
31750 
31755 
31760 
31766 
31770 
31775 
31780 
31781 
31785 
31786 
31800 
31805 
31820 
31825 
31830 
31899 
32000 
32001 
32002 
32005 
32020 
32035 
32036 
32095 
32100 
32110 
32120 
32124 
32140 
32141 
32150 
32151 
32160 
32200 
32201 
32215 
32220 
32225 
32310 
32320 
32400 
32402 
32405 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
32486 
32488 
32491 
32500 


Mod 


Status 


Oescnption 


Surgery/speech  prosthesis  

Punctura/ciear  windpipe  

Repair  windpipe  opening  

Repair  windpipe  opening  

Visualization  of  windpipe  

Dx  bronchoscop^wash  

Ox  bronctioscope/bnisti 

Dx  bronchoscop^lavage  

Bronc»x>scopy  with  biopsy  

Bror>choscopy  with  biopsy  

BronctKMCopy  with  biopsy 

Bronchoscopy  with  repair  

BiT)nctx)scopy  with  dilation  

Remove  foreign  body,  airway  .. 
Bronchoscopy  &  remove  lesion 
Bronchoscopy,  treat  blocKage  . 
Diag  bronchoscope/cattieter  .... 
Bronchoscopy  clear  airways  ._ 
Bronchoscopy,  reclear  airway  . 

BrofKtrascopy,  inj  for  xray  

Insertion  of  airway  catheter  

Instill  airway  contrast  dye  

Insertion  of  ainway  cattieter  

Injection  for  bronchus  x-ray  

Bronchial  brush  biopsy  

Clearance  of  ainvays  

Clearance  of  ainways  

Intro,  windpipe  wire/tutM 

Repair  of  windpipe  „ 

Repair  of  vnndpipe  

Repair  of  windpipe  

Reconstruction  of  windpipe  

Repair/graft  of  brorx;hus  

Reconstruct  bronchus 

Reconstruct  wirKlpipe  

Reconstnjct  windpipe  

Remove  windpipe  lesion 

Remove  windpipe  lesion 

Repair  of  windpipe  injury  

Repair  of  windpipe  injury  

Closufe  of  windpipe  lesion  

Repair  of  windpipe  defect 

Revise  windpipe  scar 

Ain»ays  surgical  procedure  

Drainage  of  chest    

Total  lung  lavage 

Treatment  of  collapsed  lung  .... 

Treat  lung  lining  chemically 

Irisertion  of  chest  tube 

Exploration  of  chest  

Exploration  of  chest  

Biopsy  through  chest  wall 

ExploratiorvtMOpsy  of  ctwst 

Explore/repair  chest 

Re-exploration  of  chest 

Explore  cfiest  free  adhesions  .. 

Removal  of  lung  lesion(s)  

Remove/treat  lung  lesions  

Removal  of  lung  lesion(s) 

Remove  lung  foreign  body  

Open  chest  heart  massage  

Drain,  open,  lung  lesion 

Dram,  percut,  lung  lesion 

Treat  chest  lining  

Release  of  lung 

Partial  release  of  lung 

Removal  of  chest  lining  

Free/remove  chest  lining  

Needle  biopsy  chest  lining 

Open  biopsy  chest  lining    

Biopsy,  lung  or  mediastinum  .., 

Puncture/clear  lung 

Removal  of  lung 

Sleeve  pneuitunectomy 

Removal  of  lung 

Partial  removal  of  lung 

Bilobectomy  

Segmentectomy  

Sleeve  lobectomy  

Completion  pneunKXiectomy  ... 

Lung  volurDe  reduction  

Partial  removal  o(  lung 


Physi- 
cian 
work 

RVUs 


5.64 

0.91 

4.59 

7.12 

2.09 

2.78 

2.86 

2.88 

3.37 

3.81 

3.37 

3.82 

4.37 

3.68 

4.94 

5.03 

3.50 

3.16 

2.72 

2.17 

1.34 

1.41 

1.30 

1.11 

2.12 

1.06 

1.96 

2.85 

13.02 

15.93 

22.35 

30.43 

2251 

23.54 

17.72 

23.53 

1723 

23.98 

7.43 

13.13 

4.49 

6.81 

4.50 

0.00 

1.54 

0.06 

2.19 

2.19 

3.98 

8.67 

9.68 

8.36 

11.84 

13.62 

11.54 

12.72 

13.93 

0.14 

14.15 

14.21 

9.30 

15.29 

0.04 

11.33 

19.27 

13.96 

13.44 

20.54 

1.76 

7.56 

1.93 

2.18 

21.02 

26.24 

25.09 

18.32 

19.71 

20.69 

23.92 

25.71 

21.25 

14.30 


Fully  im- 
plement- 
ed non- 
facility 

PE 
RVUs 


NA 

1.24 

MA 

NA 

2.90 

3.12 

3.16 

2.68 

268 

3.13 

NA 

NA 

NA 

NA 
NA 
1.73 
NA 
NA 
NA 
1.69 
NA 
NA 
NA 
292 
1.74 
NA 
2.27 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.10 
9.62 
6.87 
0.00 
301 
2.38 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
169 
NA 
245 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


NA 

1.25 

NA 

NA 

2.71 

3.18 

3.21 

2.85 

3.02 

3.49 

NA 

NA 

NA 

NA 

NA 

NA 

2.13 

NA 

NA 

NA 

1.64 

NA 

NA 

NA 

2.39 

1.51 

NA 

2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

6.30 

8.57 

6.15 

0.00 

2.50 

2.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.67 

NA 

2.41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


FuHy  im- 
plerTient- 
ed  facil- 
ity PE 
RVUs 


Year 
2001 
transi- 
tional 
facHity 

PE 
RVUs 


8.30 

0.40 

8.03 

10.28 

1.10 

1.12 

1  16 

1.16 

1.27 

1.33 

1.20 

2.06 

2.07 

1.64 

2.47 

2.09 

1.47 

1.17 

1.04 

0.91 

0.61 

0.59 

070 

0.71 

0.62 

0.33 

0.64 

1.07 

14.19 

16.14 

13.56 

16.74 

16.73 

18.57 

13.24 

16.29 

1242 

17.54 

672 

12.40 

7.10 

9.62 

6.87 

0.00 

0.50 

238 

0.84 

0.93 

1.57 

10.06 

11.25 

10.17 

11.45 

11.89 

12.00 

11.18 

12.89 

10.96 

12.31 

13.42 

7.25 

11.18 

6.43 

12.10 

15.25 

12.48 

1213 

14.86 

0.57 

10.48 

0.67 

0.83 

15.28 

16.28 

16.11 

13.25 

14.24 

14.81 

17.05 

17.26 

15.68 

12.90 


7.96 

0.62 

6.62 

9.54 

1.36 

1.68 

1.71 

1.71 

1.96 

2.14 

1.91 

256 

2.62 

2.33 

3.22 

307 

1.94 

1.82 

1.59 

1.33 

0.83 

0.65 

0.77 

0.66 

0.81 

0.45 

0.86 

1.47 

13.05 

15.71 

13.13 

17.55 

16.64 

18.37 

14.63 

16.79 

11  74 

16.76 

6.37 

11.97 

6.30 

8.57 

615 

0.00 

0.62 

2.38 

0.99 

0.99 

1.89 

9.38 

1037 

9.67 

11.64 

12.04 

11.57 

11.35 

13.02 

11.86 

12.04 

12.55 

7.92 

10.26 

5.65 

11.14 

15.73 

12.57 

12.26 

16.06 

0.83 

9.92 

1.08 

1.03 

16.50 

17.08 

17.63 

14.59 

15.33 

15.76 

17.28 

17.76 

15.95 

13.33 


Mal- 
practice 
RVUs 


Fully  iiTV 

plement- 

ed  noo- 

tadiity 

total 


0.41 
0.06 
0.37 
0.53 
0.14 
0.13 
0.15 
0.15 
0.16 
0.13 
0.11 
0.34 
0.31 
0.23 
0.37 
0.28 
0.20 
0.13 
0.12 
0.10 
0.08 
0.06 
0.05 
0.04 
0.08 
0.06 
0.08 
0.15 
0.01 
1  20 
2.09 
3.73 
2.06 
2.80 
1.70 
2.83 
1  35 
1.99 
0.74 
1.72 
0.34 
0.52 
0.36 
0.00 
0.07 
0.60 
0.11 
018 
0.37 
1.05 
1  19 
098 
1.45 
1.67 
1.45 
1.57 
1.68 
1  74 
1.71 
1.76 
1.07 
125 
0.32 
1.37 
2.28 
1.74 
1.65 
2.50 
0.07 
0.94 
0.08 
0.10 
2.60 
328 
3.09 
2.25 
2.38 
254 
3.04 
319 
2.84 
1.79 


NA 

2.21 

NA 

NA 

5.13 

6.03 

6.18 

5.71 

6.21 

7.07 

NA 

NA 

NA 

NA 

NA 

NA 

543 

NA 

NA 

NA 

3.11 

NA 

NA 

NA 

512 

2.86 

NA 

5.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11.93 

16.95 

11  73 

0.00 

462 

3.04 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

tM 

3.52 

NA 

4.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 
222 

NA 

NA 

4.94 

6.09 

624 

5.88 

655 

7.43 

NA 

NA 

NA 

NA 

NA 

NA 

5.83 

NA 

NA 

NA 

3.06 

NA 

NA 

NA 

4.59 

263 

NA 

5.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11  13 

15.90 

11.01 

0.00 

4.11 

304 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.50 

NA 

442 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


FuHy  im- 
ptarnam- 
•d  facil- 
ity total 


14.35 

1.37 

12.99 

17.93 

3.33 

4.03 

419 

419 

4.80 

5.27 

468 

622 

6.75 

5.55 

778 

740 

517 

446 

388 

318 

2.03 

206 

2.05 

1.86 

302 

1.45 

268 

4.07 

27  22 

3327 

38.00 

50.90 

41.30 

44  91 

32  66 
42  65 
31  00 
43.51 
14.89 
2725 
11.93 
16.95 
11.73 

0.00 

211 

3.04 

314 

3.30 

592 

1978 

2212 

1951 

24  74 

27.18 

24  99 

2547 

28.50 

12.84 

2817 

29  39 

17.62 

27  72 
679 

24.80 

36.80 

2818 

2722 

37.90 

2.40 

18.96 

2.68 

3,11 

38  90 

45.80 

4429 

33  82 
36  33 
38.04 
44.01 
4616 
39.77 

28  99 


Year 
2001 
transi- 
tional 
facWIy 
total 


1403 
1.59 
11.58 
17.19 
3.59 
459 
474 
4.74 
549 
608 
5.39 
6.72 
7.30 
6.24 
8.53 
838 
564 
511 
443 
3.60 
225 
212 
212 
1.81 
301 
1.57 
2.90 
4.47 

26  06 
32.84 
37  57 
51.71 
4121 
44.71 
34  05 
4315 
30.32 
42.73 
14.54 
26.82 
11.13 
15.90 
11.01 

0.00 

2.23 

304 

329 

3.36 

624 

1910 

21.24 

19.21 

24.93 

27  33 

24  56 

25  64 
28.63 
13.74 
27.90 
28.52 
18.29 
26.80 

6.01 
23.84 
37.28 
2827 
27.35 
3910 

2.68 
1842 

309 

3.31 
4012 
46  60 
4581 
3516 
37  42 
38-99 
44  24 
46  66 
40.04 
29  42 


Global 


090 
000 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

ooo 

090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copynght  2000  Amencan  Medical  Assoaation  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  rights  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units, 
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CPTV 
HCPCS» 


32501 

32S20 

32S22 

32S2S 

32540 

32601 

32602 

32603 

32604 

32605 

32606 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32659 

32660 

32661 

32662 

32663 

32664 

32665 

32800 

32810 

32815 

32820 

32850 

32851 

32852 

32853 

32854 

32900 

32905 

32906 

32940 

32960 

32997 

32999 

33010 

33011 

33015 

33020 

33025 

33030 

33031 

33050 

33120 

33130 

33140 

33200 

33201 

33206 

33207 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33245 


Mod 


Status 


D68cnpboo 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

0 

A 

A 

A 


Repair  bronchus  add-on  

Remove  lung  &  revise  chest  ... 
Remove  lung  &  revise  chest  ... 
Remove  lung  &  revise  chest  ... 

Removal  o*  lung  lesion  

Thoracoscopy,  diagnostic  

Thoracoscopy  diagnostic  

Thoracoscopy  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy.  diagfXKtc  

Thoracoscopy,  diagnostic  

Thoracoscopy,  surgical  

Ttxjracoscopy.  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Rspair  lung  hernia  

Ooss  chest  after  drainage  

Class  tjronchial  fistula  _... 

Reconstruct  injured  chest 

Dorur  pneumonectomy  

Lung  trartsplant,  single  „. 

Lung  transplant  with  bypass 

Lung  transplant,  double  

Lung  transplant  writh  bypass 

Removal  of  ntXs)  

Revise  i  repair  chest  wall  

Revise  &  repair  ctiest  wall 

HevBioo  ot  lung  

Thsrapeutic  prwumothorax 

Total  lung  lavage   

Diest  surgery  procsdura  

Drainage  of  heart  sac 

Repeat  drainage  of  heart  sac  ... 

Incoion  of  heart  sac  

Incision  of  heart  sac  

Indsion  ot  heart  sac  

Partial  rsmoval  of  heart  sac  

Partial  removal  of  heart  sac  

Removal  c<  heart  sac  lesion 

Removal  of  heart  lesion 

Removal  of  hean  lesion 

Haart  favaaculafize  (tmr) 

Insartlen  of  haart  pacentakar  .... 
Insertion  o(  haart  pacemaker  .... 

Inssftion  of  heart  pacamaksr 

InsarUon  of  hsart  pacamaksr 

Iniartton  of  heart  pacemaker 

Inssrtkxi  of  heart  electrode 

Insartkm  of  heart  electrode 

Insailion  o*  pulse  gsnerator 

tnsartkm  of  pulse  generator 

Upgrade  of  pacemaker  system  . 

Revise  eltrd  pacingHlefib   

Revise  s*id  pacingKlefIb   

Revise  surd  pacing-defib  

Revise  slUd  padng-dsflb 

Ravlsa  pockst.  pacemaker 

Revise  pockst,  padng-defib  

Removal  of  pacemaker  system  . 
Removal  of  pacemaker  system  . 
Removal  pacemaker  electrode 
Remove  etectrodeAtroracotomy  . 
Remove  stectroda^horacotomy  . 
Remove  elactrodaWioracolomy  . 

Insert  pulse  ger>erator 

Remove  pulse  generator  

Repair  pulse  generator/leads  .... 

Remove  eltrd/thoracotomy 

Remove  eltrd.  tiansven  

Insert  epic  ettrd  pace-defib  


Ptiysi- 
dan 
work 

RVUs 


4.69 

21.68 

24.20 

26.50 

14.64 

5.46 

5.96 

7.81 

8.78 

6.93 

8.40 

10.75 

12.91 

18.66 

12.87 

12.44 

13.10 

12.91 

13.65 

11.63 

11.59 

17.43 

13.25 

16.44 

18.47 

14.20 

15.54 

13.69 

13.05 

23.15 

21.48 

0.00 

38.63 

41.80 

47.81 

50.98 

20.27 

20.75 

26.77 

19.43 

1.84 

0.06 

0.00 

2.24 

2.24 

6.80 

12.61 

12.09 

18.71 

21.79 

14.36 

24.56 

21.39 

0.20 

12.48 

10.18 

3.11 

3.30 

2.64 

3.30 

3.40 

3.32 

4.92 

4.27 

3.21 

3.57 

3.26 

2.90 

4.96 

6.46 

1.11 

5.64 

4.58 

12.60 

13.71 

15.22 

5.13 

1.51 

6.17 

22.64 

985 

14.30 


Fljl^lni- 
ptsmant*- 
sd  noiv 

lacMty 
PE 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.90 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.45 
NA 
NA 
NA 


Year 

2001 
transi- 
tk)nal 

non- 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.68 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
368 
NA 
NA 
NA 


Fully  Im- 
plement- 
ed faal- 
ityPE 
RVUs 


Year 
2001 
transi- 
tkXMl 
facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


1.86 

15.82 

16.66 

17.13 

13.15 

452 

4.71 

5.26 

6.02 

5.50 

5.71 

10.60 

10.60 

13.59 

11.41 

8.96 

10.70 

11.57 

11.49 

11.47 

11.18 

15.53 

12.02 

12.76 

13.50 

10.80 

11^7 

13.17 

12.42 

17.73 

15.97 

0.00 

24.89 

25.98 

28.44 

X.44 

14.63 

14.48 

17.44 

14.32 

0.55 

2.28 

0.00 

0.99 

1.02 

5.20 

10  08 

10.01 

15.79 

17.76 

12.85 

21.22 

15.50 

12.66 

11.57 

12.09 

1.28 

1.36 

1.10 

1.35 

1.44 

1.36 

2.03 

1.75 

1.33 

1.48 

1.34 

1.19 

4.21 

563 

0.46 

2.35 

1.91 

11.19 

12.01 

11.41 

2.14 

0.63 

245 

13.53 

4.11 

13.63 


2.57 

17.47 

18.44 

19.22 

13.03 

433 

4.58 

4.89 

5.57 

5.07 

533 

10.02 

11  16 

14.48 

11.36 

9.86 

11.67 

12.30 

12i7 

12.07 

11.85 

16.85 

11.53 

13.52 

14.78 

10.96 

12.34 

12.13 

11.08 

17.43 

17.14 

0.00 

25.60 

27.00 

30.00 

32.08 

13.27 

14.32 

17.26 

13.83 

0.67 

2.28 

0.00 

1.16 

1.07 

5.06 

11.16 

11.12 

17.43 

16.92 

12.15 

23.25 

15.29 

12.66 

12.01 

12.10 

2.95 

3.42 

3.25 

1.91 

1.96 

2.48 

298 

2.78 

2.36 

2.47 

2.25 

2.14 

4.64 

5.77 

1.06 

2.53 

2.29 

9.47 

11.61 

11.35 

3.07 

1  06 

3.68 

12.60 

5.53 

14.49 


0.53 

2.75 

3.03 

3.29 

1.81 

0.68 

0.74 

0.78 

1.07 

0.86 

1.04 

1.26 

1.55 

230 

1.55 

1.48 

1.54 

1.61 

1.65 

1.45 

1  46 

2.29 

1.65 

2.03 

2.25 

1.64 

1.80 

1.41 

1  66 

2.94 

2.40 

0.00 

5.21 

5.81 

6.43 

6.75 

2.40 

255 

3.34 

2.37 

0.13 

0.58 

0.00 

027 

0.26 

0.88 

1.63 

1.55 

2.41 

2.90 

1.77 

3.19 

2.42 

256 

1.45 

1.34 

0.84 

1.03 

1.07 

0.42 

0.44 

0.71 

0.82 

0.99 

0.70 

0.76 

0.70 

0.71 

0.62 

0.88 

0.44 

1.05 

1.26 

1.63 

1.77 

1.41 

1.03 

0.44 

0.83 

3.03 

1.83 

1  83 


FuHy  im- 
plement- 
ed non- 
fadUty 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.87 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.45 
NA 
NA 
NA 


Year 
2001 
transi- 
tkmal 
non- 
fadllty 
total 


Fully  im- 
plement- 
ed facil- 
ity total 


NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.65 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.68 
NA 
NA 
NA 


7.08 
40.25 
43.89 
46  92 
29  60 
10.66 
11.41 
13.85 
15.87 
13.29 
15.15 
22.61 
25.06 
34.55 

25  83 
22.90 
25.34 
26.09 
26.79 
2455 
24.23 
35.25 

26  92 
31.23 
34.22 
26.64 
28.61 
28.27 
27.13 
43  82 
39  85 

0.00 

68  73 

73.59 

82  68 

8817 

37.30 

37  78 

47.55 

36.12 

252 

2.92 

0.00 

3.50 

3.52 

12.88 

24  32 

23  65 

3691 

42.45 

28.98 

48  97 

39.31 

15  42 

25.50 

23.61 

5.23 

5.69 

4.81 

507 

5.28 

5.39 

7.77 

7.01 

5.24 

5.81 

5.30 

4.80 

9.79 

12.97 

2.01 

9.04 

775 

25.42 

27.49 

28.04 

8.30 

258 

9,45 

39.20 

15.79 

29  76 


Year 

2001 
transi- 
tk>nal 
facility 

total 


7.79 
41.90 
45.67 
49.01 
29.48 
10.47 
11.28 
13.48 
15.42 
12.86 
14.77 
22.03 
25.62 
35.44 
25.78 
23.78 
26.31 

26  82 
27.57 
25.15 
24.90 
36.57 
26.43 
31  99 
35.50 
26.80 
29.68 

27  23 
25  79 
43.52 
41.02 

0.00 

69.44 

74.61 

84.24 

8981 

35.94 

37.62 

47.37 

35.63 

264 

292 

0.00 

3.67 

3.57 

12.74 

25.40 

24.76 

38  55 

41.61 

28  28 
51.00 
39.10 
15  42 
25.94 
23.62 

6.90 

775 

6.96 

5.63 

5.82 

6.51 

8.72 

8.04 

6.27 

6.80 

6.21 

5.75 

10.22 

13.11 

2.61 

922 

8.13 

23  70 

27.09 

27.98 

9.23 

301 

10.68 

38.27 

17.21 

30.62 


Gkibal 


zzz 

090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
000 
000 
000 
090 
090 
090 
000 
000 
090 
090 
000 
090 
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f 
1 

ll 

QtoM 

" 

79 

ZZZ 

90 

090 

67 

090 

01 

090 

4S 

090 

47 

000 

28 

000 

4a 

000 

CPTV 
HCPCSS 


000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
000 
000 
000 
000 
090 
090 
090 
000 
000 
000 
090 
000 
090 


33246 
33247 
33249 
33250 
33251 
33253 
33261 
33282 
33284 
33300 
33305 
33310 
33315 
33320 
33321 
33322 
33330 
33332 
33335 
33400 
33401 
33403 
33404 
33405 
33406 
33410 
33411 
33412 
33413 
33414 
33415 
33416 
33417 
33420 
33422 
33425 
33426 
33427 
33430 
33460 
33463 
33464 
33465 
33468 
33470 
33471 
33472 
33474 
33475 
33476 
33478 
33496 
33500 
33501 
33502 
33503 
33504 
33505 
33506 
33510 
33511 
33512 
33513 
33514 
33516 
33517 
33518 
33519 
33521 
33522 
33523 
33530 
33533 
33534 
33535 
33536 
33542 
33545 
33572 
33600 
33602 
33606 


Mod 


Status 


Description 


Insert  epic  ettrd/generator 

Insert/replace  leads  

Ettrd/insen  pace-defib 

Ablate  heart  dysrtiymm  tocus  .... 
At>late  heart  dysitiyttwn  focus  .... 

Reconstruct  atria 

Ablate  heart  dysrtiyttim  focus  .... 

Implant  pat-active  ht  record 

Remove  pat-active  ht  record  

Repair  ot  hean  wound  

Repair  ot  heart  wourid  

Exploratory  heart  surgery  

Exploratory  heart  surgery  

Repair  maior  blood  vessel(s) 

Repair  major  vessel  

Repair  major  blood  vessaHs) 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  ot  aortic  valve 

Valvuloplasty,  open 

Valvuloplasty,  w/cp  bypass 

Prepare  heart-aorta  conduit 

Replacement  of  aortic  valve 

Replacement  of  aortic  va've  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve 

Replacement  of  aortic  valve  

Repair  of  aortic  valve 

Revision,  subvalvular  tissue  

Revise  ventricle  muscle 

Repair  of  aortic  valve 

Revision  of  mitral  valve  

Revision  ot  mitral  valv*  

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  ot  mitral  valve 

Replacement  of  mitral  valve 

Revision  of  tncuspid  valve 

Valvuloplasty,  tncuspid  

Valvuloplasly,  tricuspid  

Replace  tricuspid  valve 

Revision  of  tricuspid  valve 

Revision  of  pulmonary  valve  .... 

Valvotomy.  pulmonary  valve 

Revision  of  pulmonary  valve  .... 
Revision  of  pulmonary  valve  .... 
ReplacacTient,  pulmonary  val\« 

Revision  of  heart  chamber  

Revision  of  heart  chamtier  

Repair,  prasiti  valve  clot 

Reiiair  heart  vassel  fistula 

Repair  heart  vessel  fistula  

Coronary  artery  correction 

Coronary  artery  graft  

Coronary  artery  graft  _ 

Repair  artery  w/lunnal  - 

Repair  artery  translocation  

CABG.  vein,  single  

CABG.  vein,  two  _ 

CABG.  vein,  three 

CABG.  vein,  four 

CABG,  vein,  Ave  

Cabg,  vein,  six  or  more 

CABG,  artery-vein,  single  

CABG,  artery-vein,  two 

CABG,  artacy-vain,  three  

CABG,  artery-vain,  four  „... 

CABG.  artery-vein,  five 

Cabg,  art-vein,  six  or  more 

Corona/y  artery,  bypass/reap  ... 

CABG,  artarial,  sirigla 

CABG,  artarial,  two 

CABG,  artarial,  three  

Cabg,  artarial.  four  or  mors 

Removal  of  heart  laaion 

Repair  oi  heart  dantage 

Opien  coronary  andartaredomy 

Closure  a<  valva 

Closure  of  valve 

Anastomosis/artery-aorta 


Physi- 
cian 
wortt 

RVUs 


20.71 
10.21 
11.41 
21.85 
24.88 
31.06 
24.88 
2.83 
1.16 
17.92 
21.44 
18.51 
22.37 
16.79 
20.20 
20.62 
21  43 
23.96 
30.01 
25.34 
23.91 
24.89 
28  54 
30.61 
32.30 
32.46 
32.47 
34.79 
35.24 
30.35 
27.15 
30.35 
28.53 
22.70 
25  94 
0.27 
31.03 
33.72 
31.43 
23.60 
25.62 
27.33 
28.79 
30.12 
20.81 
22.25 
22.25 
23.04 
28.41 
25.77 
26.74 
27.25 
25.55 
17.78 
21.04 
21.78 
24.66 
26.84 
26.71 
25.12 
27.40 
29.67 
31.95 
0.35 
37.40 
2.57 
4.85 
7.12 
9.40 
11.67 
13.95 
5.86 
25.83 
28.82 
31.81 
34.79 
28.85 
36.78 
4.45 
29.51 
28.54 
30.74 


Fully  im- 
plarnent- 
ed  non- 
facility 

PE 
RVUs 


MA 
4.05 
MA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
NA 
MA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
NA 
MA 
NA 
NA 
NA 
NA 
MA 
MA 
MA 
MA 
MA 
MA 
NA 
MA 
MA 
MA 
MA 
NA 
MA 
NA 
MA 
MA 
MA 
MA 
NA 


Year 
2001 
transi- 
tional 

(XXi- 

facility 

PE 
RVUs 


NA 
*6.09 
NA 
NA 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
MA 
MA 
NA 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
MA 
MA 
MA 
MA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
MA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
MA 
NA 


Fully  im- 
plefTient- 
edlacH- 
ttyPE 
RVUs 


17.00 
4.05 
4.80 
14.28 
18.57 
21.60 
18.92 
1.15 
0.47 
14.78 
17.53 
16.72 
17.98 
13.62 
16  08 
16.85 
15.66 
15.85 
20.81 
22.27 
18.29 
21.83 
23.34 
21.23 
22.08 
21.99 
22.05 

25  59 
26,30 

26  14 
22.75 
21.71 
25.47 
11.43 
19.74 
19.58 
21.42 
22,50 
21.56 
18.32 
19.22 
20.03 
20.61 
28.69 
11.28 
13.15 
14.81 
19.11 
22.03 
16.56 
2218 
22.69 
19.25 
14.32 
23.68 
14.97 
23  84 
15.91 
19.83 
18.98 
19.87 
20.57 
21.68 
23.07 
24.08 

1  05 

1.98 

2.91 

3.84 

4.78 

5.73 

2.39 

19.25 

19.86 

20.88 

21.59 

22.46 

25.43 

1.82 

20.23 

20.00 

22.06 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


18.39 
6.09 
7.57 
13.85 
18.38 
22.12 
17.98 
1.15 
0.47 
1498 
17.87 
15.60 
17.41 
14.05 
17.96 
18.54 
15.18 
15.98 
19.70 
23.81 
20.83 
23  48 
25.96 
24.19 
26.20 
21.99 

26  23 
29.58 
30.24 
28.67 
25.17 
23.92 
27.62 
13.95 
22.55 
22.74 
24.74 
26.29 
25.55 
20.78 
22.06 
2318 
24.05 
30.51 
13.84 
16.51 
17,75 
21.21 
25.00 
20.06 
24.62 
25.15 
22.07 
14.58 
21.60 
17.73 
25.24 
19.94 
22  84 
21  73 
23.06 
24.28 
25.80 

27  75 
29.22 

1.56 

2.94 

4.31 

5.69 

7.07 

8.46 

3.54 

2215 

23.50 

25.15 

26.58 

25.18 

28.55 

2.24 

23.96 

23.27 

25.73 


Mal- 
practice 
RVUs 


274 
1.27 
1.79 
2.97 
3.26 
4.12 
2.94 
0.53 
0.33 
2.33 
2.81 
2.48 
0.03 
2.14 
2.36 
2.70 
279 
3.29 
3.99 
3.34 
3.19 
3.47 
3.68 
397 
4.18 
4.21 
4.21 
4.18 
459 
3.88 
284 
0.04 
3.72 
1.58 
3.34 
3.47 
4.03 
442 
4.09 
0.03 
3.34 
3.57 
3.65 
3.93 
2.50 
1  75 
2.53 
2.62 
373 
238 
3.68 
3.63 
3.10 
209 
286 
2.70 
263 
316 
294 
3.27 
3.56 
3.79 
4.11 
449 
4.78 
0.33 
0.63 
0.92 
1.21 
1  49 
178 
076 
3.33 
368 
396 
439 
3.76 
4.80 
0.58 
258 
2.84 
3.97 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
15.53 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
MA 
MA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facJUty 


NA 
17.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fW 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
fM 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
NA 
NA 
NA 


Fully  im- 


edfacit- 
Hy  total 


40  45 
1553 
18.00 
3910 
46.71 

56  78 
46.74 

4.51 
196 
35.03 
41.78 
37.71 
40.38 
32.55 
38.64 
40.17 
39.88 
43.10 
54.81 
50.95 
45.39 
50.19 
55.56 
55.81 
58.56 
58.66 
58,73 
64,56 
66,13 
60.37 
5274 
5210 

57  72 
35,71 
49,02 
23  32 

56  48 
60,64 

57  08 
41.95 
48,18 
50.93 
53  05 
62.74 
34.59 
37.15 
39  59 
44.77 
54.17 
44  71 
52.60 
53.57 
47.90 
3419 
47.56 
39.45 
51.13 
45.91 
49  48 
47.37 
50.83 
54.03 
57.74 
27.91 
66.26 

3.95 

746 
10.95 
14.45 
17  94 
21  46 

9.01 
48.41 
52.36 
56.65 
60.77 
55.07 
67.01 

6.85 
52.32 
51.38 
56.79 


Year 
2001 
tiaiist- 
bonal 
ladlly 
total 


41.84 
17.57 
20.77 
38.67 
46.52 
57.30 
45.80 
4.51 
196 
35.23 
4212 
36.59 
3961 
32.96 
40.52 
41.86 
39  40 
43.23 
53  70 
52  49 
47.93 
51.84 
58.20 
58  77 
62  68 
58.66 
62.91 
68  55 
70.07 
62.90 
55.16 
54.31 
59.87 
3823 
51.83 
26.48 
59.80 
64  43 
61.07 
44.41 
51  02 
54.06 
56.49 
64.56 
3715 
40.51 
42.53 
46.87 
57.14 
48.21 
55.04 
56.03 
50.72 
34.45 
45.50 
42.21 
52.53 
49.94 
5249 
5012 
54.04 
57  74 
61.86 
32.59 
71.40 
4.46 
8.42 
12.35 
16.30 
20.23 
2419 
1016 
51  31 
56.00 
60.92 
65.76 
57.79 
70.13 
7.27 
5607 
54.65 
60.44 


Global 


090 
090 
000 

090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
000 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Contnuec 


CPTV 
HCPCS^ 


33608 

33610 

33611 

33612 

33615 

33617 

33619 

33641 

33645 

33647 

33660 

33665 

33670 

33681 

33684 

33688 

33690 

33692 

33694 

33697 

33702 

33710 

33720 

33722 

33730 

33732 

33735 

33736 

33737 

33750 

33755 

33762 

33784 

33786 

33767 

33770 

33771 

33774 

33775 

33778 

33777 

33778 

33779 

33780 

33781 

33786 

33788 

33800 

33802 

33803 

33813 

33814 

33820 

33822 

33824 

33840 

33845 

33851 

33852 

33853 

33860 

33861 

33663 

33870 

33875 

33877 

33910 

33815 

33816 

33917 

33918 

33819 

33920 

33922 

33924 

33930 

33935 

33940 

33945 

33860 

33861 

33868 


Mod 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

R 

X 

R 

A 

A 

A 


Description 


Ptiysi- 
cian 

RVUs 


FuNylm- 
plafnent- 
•d  non- 

tacility 
PE 

RVUs 


Repair  anomaly  w/conduit  .. 

Repair  by  emargement  

napatr  double  ventricle 

ReiMlr  double  ventricle 

Repair  simple  fontan 

Repair  modified  Ionian  

Repair  single  ventricle    

Repair  heart  septum  delect  . 
Revision  of  heart  veins 


Repair  of  heart  defects 

Repair  ol  heart  defects 

Repair  ot  heart  chambers 

Repair  heart  septum  defect  .. 
Repair  heart  septum  delect  .. 
Repair  heart  septum  delect  .. 
fWntoiua  pulmonary  artery  .. 

Repair  o(  heart  detects 

Repair  ct  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Raiiair  of  heart  defects 

f^apalr  of  heart  defect 

Repair  of  heart  defect 

Reisair  heart-veir  defect(s)  ... 

Repair  heart-vein  defect   

Revision  ot  heart  chamber  ... 
Revision  ol  heart  chamber  .... 
Revision  ot  heart  chamt)er  .... 

Major  vessel  shunt 

Major  vessel  shunt „ 

Major  vessel  shunt 

Major  vessel  shunt  &  graft 

Major  vessel  shunt 

Major  vessel  shunt  

Repair  great  vessels  defect ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  delect  .. 
Repair  great  vessels  defea  .. 
Repair  great  vessels  delect  ... 
Repair  great  vessels  defect  ... 

Repair  artenai  trunk   

Revision  of  pulmonary  artery  . 

Aortic  suspension  

Repair  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect 

Repair  septal  detect  

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel  

Remove  aorta  constrxrtion 

Remove  aorta  constriction 

Remove  aorta  constriction 

Repair  septal  defect 

Repair  septal  defect 

Ascending  aortic  graft 

Ascending  aortic  graft 

Ascending  aortic  graft 

Transverse  aortic  arch  graft  .. 

Ttioraac  aortic  graft    

Thoracoabdominal  graft „.. 

Remove  lung  artery  embolj  ... 
Rerrxjve  lung  artery  emboli  ... 

Surgery  ot  great  vessel  

Repair  pulmonary  artery  

Repair  pulmonary  atresia  

Repair  pulmonary  atresia  

Rejsair  pulmonary  atresia  

Transect  pulmonary  artery 

Remove  pulmonary  shunt 

Removal  of  donor  heart/lung  . 

Transplantation,  heart/lung 

Removal  ot  donor  heart 

Transplantation  ot  heart 

External  drculation  assist 

External  circulation  assist 

Remove  aortic  assist  device  .. 


31.00 

30.61 

32.30 

33.26 

32.06 

34.03 

37.57 

21.39 

24.82 

28.73 

25.54 

28.60 

32.73 

27.67 

29.65 

30.62 

19.55 

30.75 

31.73 

33.71 

26.54 

29.71 

26.56 

28.41 

31.67 

2816 

21.39 

23  52 

21.78 

21.41 

21.79 

21.79 

21.79 

22.76 

24.50 

33.29 

34.65 

30.98 

32.20 

34.04 

33.46 

35  82 

36.21 

36.94 

36.45 

34.84 

26.62 

16.24 

17.66 

19.60 

20.65 

25.77 

16.29 

17.32 

19.52 

20.63 

2212 

^^2^ 

23.71 
31.72 
33  96 
34.52 
36.47 
40.31 
3306 
42.60 
24.59 
21.02 
25  83 
24.50 
26.45 
32.67 
31.95 
23.52 
5.50 
0.00 
60  96 
0.00 
42.10 
19.36 
10.93 
•0  64 


rM 

NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
0.00 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

0.00 
NA 

0.00 
NA 
NA 
NA 
NA 


FuHy  im- 
plerrient- 
ed  facil- 
ity PE 
RVUs 


24.35 
25.44 
23.19 
26.76 
26.81 
28.98 
34.35 
15.27 
20.05 
23.71 
22.37 
23.01 
16.81 
23.93 
22.11 
13.26 
17.97 
21.05 
21.44 
22.24 
22  68 
20.63 
21.31 
24  35 
1&46 
19.96 
16.06 
21.57 
18.24 
13.17 
12.97 
12.97 
14.29 
20.06 
15.20 

22  06 
16.38 
23.14 
17.10 
17.83 
1760 
24.62 
16.37 
18.96 
16.86 
18.14 
14.64 
17.96 
17.86 
12.10 
16.34 
21.49 
16.46 
11.20 
17.41 
19.94 
18.65 
22.24 
21.42 
28.53 
22.70 
22.46 
23.38 
25.09 
21.33 
26.55 
17  98 
13.96 
17.22 
20.89 
14.82 
17.28 

23  86 
2014 

2.25 
000 

33.84 
0.00 

26.76 
6.06 
4.16 
0.25 


Year 
2001 
transi- 


Mal- 


tional     I  practice 
facility    '     ' 

PE 
RVUs 


27.54 
28.22 

27.03 

30.00 

29.68 

31.89 

36  98 

17.84 

22  45 

26.36 

24.40 

25.74 

22.38 

26.21 

25.43 

19.08 

1931 

24.97 

25.55 

26.74 

24.93 

2434 

23.91 

26.53 

23.30 

23.39 

19.02 

23.15 

20.18 

15.87 

15.72 

15.72 

16.71 

21.04 

18.37 

26.50 

22  63 

25.84 

21.31 

22.85 

21.69 

2916 

23.09 

25.26 

23.53 

24.00 

18.93 

17.31 

18.67 

14.93 

ia25 

23.81 

17.21 

13.57 

18.88 

21.11 

20.59 

23.03 

23.14 

30.86 

26.44 

26.26 

26.95 

30.84 

24.48 

31  88 
17.46 
13.73 
17.68 
22.98 
19.01 
22.71 
27.43 
2213 

2.77 

0.00 

43  58 

0.00 

32  64 
645 
5.02 
0.25 


RVUs 


4.27 

3.64 

4.44 

4.51 

3.88 

4.75 

5.03 

2.78 

3.32 

3.81 

3.13 

004 

3.35 

3.60 

3.63 

374 

2.38 

422 

3.36 

4.52 

3.55 

415 

3.56 

3.97 

4.24 

3.93 

2.21 

3.03 

0.86 

2.72 

1.37 

2.95 

2.07 

3.08 

3.49 

2.76 

2.87 

1.18 

2.67 

2.82 

2.77 

2.97 

4.72 

5.08 

302 

2.88 

221 

1.95 

2.40 

2.35 

2.92 

347 

2.05 

2.19 

2.4$ 

2.89 

3.10 

2.92 

3.07 

4.07 

4  46 

4.58 

477 

538 

4.27 

5.48 

3.12 

2.26 

3.27 

3.30 

3.77 

4.56 

4.47 

2.40 

0.77 

0.00 

8.06 

0.00 

5.60 

1.59 

1.35 

027 


FuHy  Im- 

plerrient- 

ed  non- 

ladlrly 

total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

l>4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 
NA 

0.00 
NA 
IMA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tMA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
0.00 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity total 


59.71 
59.69 
59.93 
64.53 
62.75 
67.76 
76.95 
39.44 
48.19 
56  25 
51.04 
51.65 
52.89 
55.20 
55.39 
47.82 
39  90 
56.02 

56  53 
60.47 
52  77 
54.49 
51.43 
56.73 
54.37 
52  07 
39  66 
48.12 
40.86 
37.30 
36.13 
37.71 
38.15 
45.90 
43.19 
58.13 
53.90 
55.30 
51.97 
54.69 
53.83 
63.41 

57  30 
61.00 
56  33 
55.86 
43.47 
36.15 
37.92 
34.05 
39.91 
50  73 
34.80 
30.71 
39.38 

•43.46 
43.87 
46.43 
48  20 
64.32 
61  12 
61.56 
64  62 
70.78 

58  66 
74.63 
45  69 
37.24 
46.32 
48.69 
45.04 
54.51 
60.28 
46.06 

852 

0.00 
102.86 

000 
74.46 
27.01 
16.44 

1,16 


Year 
2001 
transi- 
tiorfal 
facility 
total 


62.90 
62.47 
63.77 
67.77 
65.62 
70.67 
79.58 
42.01 
50.59 
58.90 
53.07 
54.38 
58.46 
57.48 
58.71 
53.44 
41.24 
59  94 
60.64 
64.97 
55.02 
58.20 
54.03 
58.91 
59.21 
55  48 
42  62 
49.70 
42.80 
40.00 
38.88 
40.46 
40.57 
46.88 
46.36 
62.55 
60.15 
58.00 
56.18 
5971 
57.92 
67.95 
64.02 
67.28 
63.00 
61  72 
47.76 
35.50 
38.73 
36  88 
41  82 
53.05 
35.55 
33  08 
40.85 
44  63 
45.81 
47.22 
49.92 
66  65 
64.86 
65.36 
6819 
76  53 
61,81 
79,96 
45,17 
37,01 
46,78 
50,78 
49.23 
59.94 
63.85 
48  05 
904 
0.00 
112.60 
0.00 
80.34 
27,40 
17,30 
1,16 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZ2 
XXX 
090 
XXX 
090 
XXX 

zzz 

000 


CPT  codes  and  descnptons  only  are  copyright  2000  Amencan  Medical  Association,  All  Rights  Reserved,  Applicable  FARS/DFARS  Apply 
»Copynghtl994  Amencan  Dental  Association,  All  nghtsresenred, 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


CPTV 

tt 

HCPCS2 

33970 

33971 

33973 

.... 

33974 

33975 

.... 

33976 

33977 

33978 

33999 

34001 

34051 

.... 

34101 

34111 

34151 

34201 

34203 

34401 

34421 

34451 

34471 

34490 

34501 

34502 

34510 

34520 

34530 

35001 

35002 

35005 

35011 

35013 

35021 

35022 

35045 

35081 

35082 

.... 

35091 

.... 

35092 

.... 

35102 

35103 

35111 

35112 

35121 

35122 

35131 

35132 

35141 

35142 

35151 

35152 

35161 

35162 

.... 

35180 

35182 

35184 

35188 

35189 

35190 

.... 

35201 

35206 

35207 

35211 

35216 

35221 

35226 

... 

35231 

35236 

35241 

35246 

35251 

35256 

35261 

35266 

35271 

35276 

35281 

35286 

35301 

... 

35311 

35321 

35331 

35341 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


>.90 

090 

!.47 

090 

).77 

090 

'77 

090 

>.62 

090 

).67 

090 

1.56 

090 

.01 

090 

.59 

090 

.90 

090 

.07 

090 

.38 

090 

.46 

090 

.48 

090 

.71 

090 

.44 

090 

.24 

090 

94 

090 

64 

090 

.97 

090 

.02 

090 

.20 

090 

.03 

090 

.91 

090 

.21 

090 

48 

090 

.62 

090 

.70 

090 

.80 

090 

00 

090 

88 

090 

.46 

090 

.57 

090 

88 

090 

36 

090 

55 

090 

15 

090 

00 

090 

18 

090 

71 

090 

92 

090 

95 

090 

02 

090 

28 

090 

00 

090 

72 

090 

76 

090 

50 

090 

73 

090 

68 

090 

82 

090 

05 

090 

55 

090 

08 

090 

85 

090 

63 

090 

81 

090 

22 

090 

92 

090 

65 

090 

86 

090 

36 

090 

19 

090 

53 

090 

81 

090 

96 

090 

17 

090 

01 

090 

78 

090 

78 

090 

23 

090 

94 

090 

85 

090 

05 

090 

04 

zu 

00 

XXX 

60 

090 

00 

XXX 

34 

090 

40 

XXX 

30 

zzz 

16 

000 

CPTV 
HCPCS2 


33970 
33971 
33973 
33974 
33975 
33976 
33977 
33978 
33999 
34001 
34051 
34101 
34111 
34151 
34201 
34203 
34401 
34421 
34451 
34471 
34490 
34501 
34502 
34510 
34520 
34530 
35001 
35002 
35005 
35011 
35013 
35021 
35022 
35045 
35081 
35082 
35091 
35092 
35102 
35103 
35111 
35112 
35121 
35122 
35131 
35132 
35141 
35142 
35151 
35152 
35161 
35162 
35180 
35182 
35184 
35188 
35189 
35190 
35201 
35206 
35207 
35211 
35216 
35221 
35226 
35231 
35236 
35241 
35246 
3S2S1 
35256 
35261 
35266 
35271 
35276 
35281 
35286 
35301 
36311 
35321 
35331 
35341 


Mod 


Status 


Descnptioo 


Aortic  circulation  assist 

Aortic  circulation  assist  

Insert  balloon  device 

Rerriove  intra-aortic  balloon 
Implant  ventricular  device  .. 
Inriplant  ventncular  device  ... 
Remove  ventncular  device  . 
Remove  ventncular  device  . 
CanXac  surgery  procedure  . 

Removal  o)  artery  dot  

Removal  ot  artery  clot  

Removal  of  artery  dot  

Removal  of  ami  artery  dot  . 

Removal  of  artery  dot  

Removal  of  artery  dot  

Removal  of  leg  artery  dot  .. 

Removal  of  vein  dot  

Removal  of  vetn  dot 

Removal  of  vein  dot  

Removal  of  vein  dot  

Removal  ot  vein  dot  

Repair  valve,  femoral  vein  .. 

Reconstruct  vena  cava  

Trartsposition  of  vein  valve  . 

Cross-over  vein  grail  

Ijg  vein  fu-sion  

Repair  defect  of  artery 

Repair  artery  rupture,  neck  . 

Repair  detect  of  artery 

Repair  d«4act  o(  artaiy 

Repair  artery  rupture,  arm  .. 

Repair  defect  of  artery 

Repair  artery  rupture,  cTiest 
Repair  defect  of  arm  artery 

Repair  defect  of  artery 

Repair  artery  njpture.  aorta 

RaiMlr  iMact  of  artery 

Raisair  irtMy  rupture,  aorta 

Repair  daiact  of  artvy 

Repair  atlsfy  ruptura.  Qroin 

Repair  defect  of  artery 

Reoair  artery  rupture.spleen 

Repair  defect  o<  artery 

Repair  artary  n^lut*.  bally  . 

RaiMir  defect  of  arttty 

RaiMir  artaiy  rupture,  groin 

Repair  defect  of  artery 

Repair  artery  oipture,  ttiigti 

Repair  deted  of  artery  

Repair  artery  njpture,  knee 

Repair  defect  of  artaiy 

Repair  artary  rupture  

Repair  Mood  vessel  lesion 
Repair  t>lood  vessel  lesion  . 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion  . 
Repair  bkx>d  vessel  lesion  . 
Repair  btood  vessel  lesk>n  . 
Repair  bkxxl  vessel  lesk>n  . 
Repair  blood  vessel  lesion  . 
Repair  blood  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  t)lood  vessel  lesion  . 
Repair  blood  vessel  lesion  . 
Repair  blood  vessel  lesion  . 
Repair  bkxxl  vessel  leskxi  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  biooo  vessel  lesion  . 
Repair  bkxid  vessel  lesion  . 
Repair  blood  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  Wood  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 

Rechanneling  of  artaiy  

Rediannellng  o<  artaiy  

Rectianneling  of  arteiy  

Rechanneling  ot  artery  

Redianneling  of  artery  


Physi- 
cian 

¥»Of1« 

RVUs 

Fully  im- 

ptofTient- 

ed  non- 

taoHty 

RVUs 

Year 
2001 
transi- 
tkmaJ 
non- 
facility 

PE 
RVUs 

Fully  Im- 
ptetnem- 
ad  facil- 
ity PE 
RVUs 

Year 

2001 

tranai- 

tkinal 

facility 

PE 
RVUs 

Mal- 

practka 

RVUs 

Fully  m- 

plwnent- 

ed  non- 

tadlity 

total 

Year 
2001 
transi- 
tKxial 
non- 
lacility 
total 

Fully  im- 
plarnent- 
ad  facu- 
lty total 

Year 
2001 
transi- 
tnnal 
facility 
total 

Gkibal 

6.75 

NA 

NA 

2.77 

409 

091 

NA 

NA 

10.43 

11.75 

000 

9.69 

MA 

NA 

9.64 

863 

1.29 

NA 

NA 

20.62 

19.61 

090 

9.76 

NA 

NA 

3.96 

5.03 

1.32 

NA 

NA 

15.06 

16.11 

000 

14.41 

IM 

NA 

12.73 

11.06 

1.94 

NA 

NA 

29.06 

27.41 

090 

0.21 

NA 

NA 

8.53 

10.25 

2.86 

NA 

NA 

11.60 

13.32 

XXX 

0.23 

NA 

NA 

9.36 

12.27 

3.91 

NA 

NA 

1350 

16.41 

XXX 

19.29 

NA 

NA 

13.26 

13.31 

2.56 

NA 

NA 

3511 

3516 

090 

21.73 

NA 

NA 

14.17 

14  48 

2.89 

NA 

NA 

38  79 

3910 

090 

0,00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

YYY 

12.91 

NA 

NA 

6.36 

7.37 

1.56 

NA 

NA 

20.83 

21.84 

090 

15.21 

NA 

NA 

7.77 

8.22 

1.85 

NA 

NA 

24  83 

2558 

090 

9.97 

NA 

NA 

5.04 

6.04 

1.13 

NA 

NA 

1614 

1714 

090 

8.07 

NA 

NA 

4.36 

5.33 

0.84 

NA 

NA 

13.27 

14.24 

090 

16.86 

NA 

NA 

7.91 

9.18 

1.87 

NA 

NA 

26.64 

27.91 

090 

9.13 

NA 

NA 

5.09 

623 

1.06 

NA 

NA 

15.28 

16  42 

090 

15^1 

NA 

NA 

6.34 

7.10 

143 

NA 

NA 

19.96 

2074 

090 

ilie 

NA 

NA 

6.31 

6.92 

1.25 

NA 

NA 

20.42 

2103 

090 

9.93 

NA 

NA 

556 

6.19 

0.97 

NA 

NA 

16.46 

17.09 

090 

14.44 

NA 

NA 

690 

8.08 

1.60 

NA 

NA 

22  94 

24.12 

090 

10.18 

NA 

NA 

4.96 

4.67 

0.01 

NA 

NA 

15.15 

14.86 

090 

7.60 

NA 

NA 

5.56 

6.14 

0.76 

NA 

NA 

13.92 

1450 

090 

10.93 

NA 

NA 

8.35 

8.26 

1.43 

NA 

NA 

20.71 

20  62 

090 

26.95 

NA 

NA 

12.48 

14.42 

2.97 

NA 

NA 

42.40 

44  34 

090 

13.25 

NA 

NA 

10.63 

10.39 

1.64 

NA 

tiA 

25.52 

25.28 

090 

13.74 

NA 

NA 

7.91 

8.47 

1.64 

NA 

NA 

23.29 

23  85 

090 

17.61 

NA 

NA 

9.52 

10.49 

0.02 

NA 

NA 

27.15 

2812 

090 

19.64 

NA 

NA 

931 

11.30 

2.51 

NA 

NA 

31.46 

33.45 

090 

0.21 

NA 

NA 

9.42 

10.50 

2.43 

NA 

NA 

12.06 

13.14 

090 

18.12 

NA 

NA 

819 

893 

1.40 

NA 

NA 

27.71 

28.45 

090 

11.65 

NA 

NA 

5.72 

7.77 

1.36 

NA 

NA 

18.73 

20.78 

090 

17.40 

NA 

NA 

7.73 

9.79 

0.02 

NA 

NA 

25.15 

2751 

090 

19.65 

NA 

NA 

10.14 

12.53 

2.42 

NA 

NA 

3251 

34  60 

090 

2318 

NA 

NA 

9.78 

11.35 

2.15 

NA 

NA 

36.11 

6.68 

090 

11.26 

NA 

NA 

6.68 

8.36 

1.26 

NA 

NA 

1950 

20.88 

090 

28.01 

NA 

NA 

12.65 

15.31 

3.30 

NA 

NA 

43.96 

46.62 

090 

36.35 

NA 

NA 

14.91 

1740 

4.14 

NA 

NA 

55.40 

57  89 

090 

35.40 

NA 

NA 

15.36 

17.67 

4.28 

NA 

NA 

55.04 

57  35 

090 

38.39 

NA 

NA 

16.06 

19.19 

448 

NA 

NA 

58.95 

62.06 

090 

30.76 

NA 

NA 

13.47 

16.11 

3.65 

NA 

NA 

47  88 

50.52 

090 

33.57 

NA 

NA 

14.15 

17.71 

384 

NA 

NA 

51.56 

5512 

090 

1643 

NA 

NA 

7.76 

10.60 

1.82 

NA 

NA 

26.01 

28  85 

090 

18.69 

NA 

NA 

8.32 

9.06 

2.14 

NA 

NA 

2915 

2991 

090 

25.99 

NA 

NA 

1171 

13.97 

3.10 

NA 

NA 

40.80 

43  06 

090 

33  45 

NA 

NA 

14.23 

15.54 

369 

NA 

NA 

51.37 

52  68 

090 

18.55 

NA 

NA 

8.94 

11.01 

2.20 

NA 

NA 

29  69 

31  76 

090 

21.95 

NA 

NA 

994 

12.52 

2.47 

NA 

NA 

34.36 

36  94 

090 

14.46 

NA 

NA 

7.31 

9.47 

1.73 

NA 

NA 

23.50 

25.66 

090 

15.86 

NA 

NA 

7.63 

10.09 

1.92 

NA 

NA 

25.41 

27.87 

090 

0.17 

NA 

NA 

8.20 

10.32 

2.01 

NA 

NA 

10.38 

12.50 

090 

16.70 

NA 

NA 

8.18 

8.65 

2.01 

NA 

NA 

26.89 

27  36 

090 

18.76 

NA 

NA 

9.56 

11.48 

2.19 

NA 

NA 

30.51 

32  43 

090 

19.78 

NA 

NA 

9.78 

12.40 

2.26 

NA 

NA 

3\82 

34  44 

090 

13.62 

NA 

NA 

6.97 

7.23 

1.53 

NA 

NA 

22.12 

22  38 

090 

17.74 

NA 

NA 

893 

9.59 

2.19 

NA 

NA 

28  86 

29.52 

090 

12.25 

NA 

NA 

622 

7.31 

1.45 

NA 

NA 

19.92 

2101 

090 

14.28 

NA 

NA 

678 

7.29 

1.70 

NA 

NA 

22.76 

2357 

090 

18.43 

NA 

NA 

9.10 

990 

217 

NA 

NA 

29.70 

30  50 

090 

12.75 

NA 

NA 

6.37 

7.58 

1.48 

NA 

NA 

20.60 

2181 

090 

9.99 

NA 

NA 

5.28 

6.69 

1.23 

.        NA 

NA 

16.50 

1791 

090 

9.25 

NA 

NA 

6.15 

7.37 

1.06 

NA 

NA 

1646 

1768 

090 

10.15 

NA 

NA 

8.67 

9.43 

1.06 

NA 

NA 

19.88 

20  64 

090 

22.12 

NA 

NA 

17.68 

16.89 

2.91 

NA 

NA 

42.71 

41  92 

090 

18.75 

NA 

NA 

13.90 

13.32 

224 

NA 

NA 

34.89 

34.31 

090 

16.42 

NA 

NA 

789 

8.93 

1.81 

NA 

NA 

26.12 

27.16 

090 

9.06 

NA 

NA 

6.96 

793 

1  15 

NA 

NA 

17.17 

1814 

090 

0.12 

NA 

NA 

6.65 

8.57 

1.38 

NA 

NA 

8.15 

10.07 

090 

10.54 

NA 

NA 

6.73 

8.19 

1.23 

NA 

NA 

18.50 

19.96 

090 

2312 

NA 

NA 

19.86 

18.56 

284 

NA 

NA 

45.82 

44.52 

090 

19.84 

NA 

NA 

1412 

15.19 

242 

NA 

NA 

36.38 

37  45 

090 

17.49 

NA 

NA 

8.01 

8.61 

1.87 

NA 

NA 

27.37 

27.97 

090 

11.38 

NA 

NA 

7.05 

865 

1.37 

NA 

NA 

19.80 

21.40 

090 

11.63 

NA 

NA 

5.81 

7.83 

1.38 

NA 

NA 

18.82 

20.84 

090 

10.30 

NA 

NA 

6.37 

7.85 

1.24 

NA 

NA 

17.91 

19.39 

090 

22.12 

NA 

NA 

17.64 

16.63 

2.95 

NA 

NA 

42.71 

41  70 

090 

18.75 

NA 

NA 

15.11 

1458 

,.       2  50 

NA 

NA 

36  36 

35  53 

090 

16.48 

NA 

NA 

7.93 

10.64 

1.84 

NA 

NA 

2655 

28  96 

090 

11.87 

NA 

NA 

7.52 

882 

1.39 

NA 

NA 

20.78 

22  06 

090 

18.70 

NA 

NA 

948 

11.03 

2.29 

NA 

NA 

M.47 

32  02 

090 

23.85 

NA 

NA 

1209 

15.06 

3.12 

NA 

NA 

39.06 

42  02 

090 

11.97 

NA 

NA 

5.92 

7.96 

1.40 

NA 

NA 

19.29 

2133 

090 

23.52 

NA 

NA 

10.77 

11.70 

2.88 

NA 

NA 

37  17 

3810 

090 

25.11 

NA 

NA 

11.34 

13.22 

3.07 

NA 

NA 

38.52 

41.40 

090 

'  CPT  codes  and  descnptions  only  are  copyright  2000  American  Medk^l  Associatkxi.  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyngtit  1994  American  Dental  Association  All  rights  reserved 
'  PE  RVUs  s  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS' 


35351 

35355 

35361 

35363 

35371 

35372 

35381 

35390 

35400 

35450 

35452 

36454 

35456 

35456 

35459 

35460 

35470 

35471 

35472 

35473 

35474 

35475 

35476 

35480 

35481 

35482 

35483 

35484 

35485 

35490 

35491 

35492 

35493 

35494 

35495 

35500 

35501 

35506 

35507 

35508 

35509 

35511 

35515 

35516 

35518 

35521 

35526 

35531 

35533 

35536 

35541 

35546 

35548 

35549 

35551 

35556 

35558 

35560 

35563 

35565 

35566 

35571 

35582 

35583 

35585 

35587 

35601 

35606 

35612 

35618 

35621 

35623 

35626 

35631 

35636 

35641 

35642 

35645 

35646 

35650 

35651 

35654 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Mod 


Status 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Rsdianneling  of  artery  

Rachanneting  of  artery    

Rachanrwiirtg  of  artery  

Rechanneling  of  artsiy  

Rechanneling  of  artery  

Rechanneling  of  artery  , 

Rechanr>©ling  of  artery  

Reoperation,  carotid  add-on 

Angioacopy  .„ 

Repair  arterial  Mocltage 

Repair  arterial  blockage 

Repair  anenal  t>locl(age 

Repair  arterial  blocltage  

Repair  artenal  blockage   

Repair  artenal  blockage  

Rajialr  venous  blockage  

Repair  anenal  bkxkage  

Repair  artenal  bkxkage 

Repair  artenal  bkxkage 

Repair  artenal  bloctoge 

Repair  artenal  blockage 

Repair  anenal  blockage 

Repair  venous  bkxkage  

Altierectomy,  open  

Attiersctomy.  open 

AthefBctomy.  open 

Alheiecloniy,  open 

Atherectomy,  open 

Atherectomy,  open 

Attierectomy.  percutaneous  .. 
Altierectomy,  percutaneous  .. 
Attiefectomy,  percutaneous  .. 
Altieractomy.  percutaneous  .. 
Attwiectomy  percutaneous  .. 
Attierectomy,  percutaneous  .. 

Harvest  vein  tor  bypass 

Artery  bypass  graft  _ 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  tiypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  byjiass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  ^ 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Vein  bypass  graft 

Vein  bypass  graft 

Vein  tyypass  graft 

Vein  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  „. 

Bypass  graft,  not  vein 

Artery  bypass  graft  „... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t>ypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  , 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  


Ptiysl- 
dan 
work 

RVUs 


20.11 
16.09 
23.59 
24.66 
11.64 
13.56 
15.81 
3.19 
0.03 
10.07 
6.91 
6.04 
7.35 
9.49 
8.63 
6.04 
8.63 
10.07 
6.91 
6.04 
7.36 
9.49 
6.04 
11.08 
7.61 
665 
8.10 
10.44 
9.49 
11.06 
7.61 
6.65 
8.10 
10.44 
949 
6.45 
19.19 
19.67 
19.67 
18.65 
18.07 
16.83 
18.65 
16.32 
15.42 
16.17 
0.20 
2S.61 
20.52 
23.11 
25.80 
25.54 
21.57 
23.36 
26.67 
21.76 
14.04 
23.56 
15.14 
15.14 
26.92 
18.58 
27.13 
22.37 
28.39 
19.05 
17.50 
18.71 
15.76 
15.70 
14.54 
16.62 
23.63 
24.60 
22.46 
24.57 
17.96 
17.47 
25.81 
1436 
25.04 
18.61 


Fulty  im- 
plernent- 
ad  norv 

tadWy 
PE 

RVUs 


fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tM 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
fadlfty 

PE 
RVUs 


NA 
NA 
NA 
fM 
NA 

NA 
NA 
NA 

NA 
NA 
NA 
NA 

NA 
t>lA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
tM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
-NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 


Fully  im- 
plemarrt- 
ed  facil- 
ity PE 
RVUs 


9.40 
7.85 
10.70 
11.26 
5.94 
6.68 
7.75 
1-22 
1.14 
451 
3.31 
2.87 
3.42 
4.26 
3.85 
271 
4.00 
460 
3.34 
2.97 
348 
4.15 
2.87 
4.78 
3.77 
3.27 
3.70 
4.65 
4.26 
4.91 
3.51 
3.22 
4.06 
4.53 
4.74 
2.42 
7.22 
9.22 
9.17 
9.04 
8.17 
8.06 
8.73 
7.60 
6.88 
7.91 
10.05 
11.45 
9.51 
10.45 
11.88 
11.51 
10.11 
10.99 
12.32 
10.06 
7.06 
11.13 
7.86 
7.51 
15.00 
10.37 
11.64 
11.14 
14.75 
11.39 
7.99 
865 
7.68 
7.35 
7.40 
8.02 
11.33 
11,14 
10.15 
11.55 
7.79 
7.99 
11.76 
6.73 
11.42 
8.81 


Year 
2001 
transt- 
tkx>al 
facility 

PE 
RVUs 


11  11 
10.07 
13.28 
14.62 
7.85 
805 
9.52 
1.37 
1.47 
6.39 
3.66 
3.96 
4.76 
594 
5.46 
2.89 
5.58 
6.46 
3.49 
4.03 
4.81 
5.86 
3.01 
6.89 
4.01 
444 
519 
6.24 
442 
699 
3.81 
4.40 
5.46 
6.15 
4.78 
2.42 
10.67 
12.12 
11.74 
1169 
11.26 
8.87 
9.60 
10.41 
9.76 
10.69 
11.05 
14.08 
12.84 
13.64 
14.22 
14.44 
12  89 
14.05 
1446 
12.62 
9.49 
13.83 
8.15 
10.15 
16.85 
13.03 
15.17 
13.90 
17.29 
14.23 
11,10 
11.25 
10.31 
10.07 
9.89 
8.20 
14.06 
13.20 
11.28 
14.24 
8.65 
9.02 
1527 
9.34 
15.10 
12.16 


fi^al- 

practice 

RVUs 


2.33 

1.86 

2.74 

2.81 

1.37 

1.59 

185 

0.40 

0.27 

1.17 

0.83 

0.71 

0.87 

1.13 

0.99 

064 

068 

0.82 

0.55 

0.41 

0.53 

0.51 

0.26 

1.16 

0.95 

0.83 

0.96 

1.11 

1.15 

1.03 

077 

0.71 

0.91 

0.50 

1.09 

0.73 

239 

2.41 

2.43 

2.42 

221 

0.02 

239 

0.02 

1.74 

1.88 

2.48 

3.04 

2.27 

2.90 

3.06 

291 

234 

269 

285 

2.57 

1.61 

284 

1.71 

1.78 

3.22 

2.22 

3.14 

263 

333 

2.23 

2.16 

2.27 

1.90 

1.93 

1  74 

0.02 

296 

003 

270 

0.03 

2.16 

1.85 

3.06 

1.71 

2.81 

2.20 


Fully  im- 

plernent- 

ed  norv 

facility 

total 


CPT  codes  and  descnptkxis  only  are  copyngM  2000  Amencan  Medical  Association.  All  Rmhts  Resened.  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  AssoaatKin  All  rigtrtsresenred 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
■NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 
NA 
NA 
I'M 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plernent- 
ed  facil- 
ity total 


31  84 
25.80 
37.03 
38  73 
18.95 
21.83 
25.41 

4.81 

1.44 
1575 
11.05 

9.62 
11.64 
14.88 
13.47 

9.39 
13.31 
15.49 
10.80 

9.42 
11.37 
14.15 

9.17 
17.02 
12.33 
10.75 
12.78 
16.20 
14.90 
17.02 
11.89 
10.58 
13.07 
15.47 
15.32 

9.60 
28.80 
3130 
31.27 
30.11 

28  45 
24.91 
29.77 
23.94 
24.04 
25.96 
12  73 
4010 
32.30 

36  46 
40  76 
39.96 
34.02 
37.03 
4184 
34  39 
22.71 
37.53 
24.71 
24.43 
45.14 
31.17 
41.91 
3614 
4647 
32.67 
27.65 

29  63 
25.34 
24.96 
23  68 
2466 

37  94 
35.77 
35.31 
3615 
27  93 
27  31 
40  65 
22  80 
39.27 
29  62 


Year 
2001 
transi- 
tkinal 
facility 
total 


33.55 

28.02 

39.61 

42.09 

20.86 

23.20 

2718 

4.96 

1.77 

17.63 

11.40 

1071 

12.98 

16.56 

15.08 

9.57 

14.89 

17.35 

10.95 

10.48 

12.70 

15.86 

9.31 

19.13 

12.57 

11.92 

14.27 

17.79 

15.06 

19.10 

12.19 

11.76 

14.47 

17.09 

15.36 

9.60 

32.25 

34.20 

33.84 

32.76 

31.54 

25.72 

30  64 

26.75 

26.92 

28.74 

13.73 

42.73 

35.63 

39  65 

43.10 

42.89 

36.80 

40.09 

43.98 

36.95 

25.14 

40.23 

25.00 

27  07 

46.99 

33.83 

45  44 

38.90 

49.01 

35.51 

30  76 

32.23 

27  97 

27  70 
26.17 
24  84 
40.67 
37  83 
36.44 
38.84 
2879 

28  34 
44  16 
2541 
42  95 
32.97 


Gtobal 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 

zzz 
zzz 

000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


36681 
38063 

35671 
36661 
36682 
35683 
36691 
3S693 

■MUMS 

35700 
35701 
35721 
35741 
35761 
35800 
36820 
35840 
35680 
3S670 
35875 
35876 
35679 
35881 
35S01 
36003 
3S00S 
35907 
38000 
38006 
36010 
36011 
38012 
38013 
38014 
38015 
38100 
36120 
38140 
36145 
36160 
36200 
38215 
38216 
36217 
38218 
38245 
38246 
36247 
38246 

38261 
36262 

38299 
38400 
38405 
38406 
38410 
38415 
36420 
3642S 
36430 
36440 
38450 
38456 
38480 
36488 

38470 
38471 
38481 

*iftjrm 

,^D4OTr 

36480 
38491 
38403 
38500 
,38610 
36520 


'CPTcoc 
'  CopyngI 
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sr 

)1 

sl- 

Global 

Ity 

11 

).S5 

090 

1.02 

090 

.61 

090 

.09 

090 

CPTV 
HCPCS2 


35656 
35661 
35663 
35665 
35666 
35671 
35681 
35682 
35683 
35691 
35693 
35694 
35695 
35700 
35701 
35721 
35741 
35761 
35800 
35820 
35840 
35860 
35870 
35875 
35876 
35879 
35881 
35901 
35903 
35905 
35907 
36000 
36005 
36010 
36011 
36012 
36013 
36014 
36015 
36100 
36120 
36140 
36145 
36160 
36200 
36215 
36216 
36217 
36218 
36245 
36246 
36247 
36248 
36260 
36261 
36262 
36299 
36400 
36405 
36406 
36410 
36415 
36420 
36425 
36430 
36440 
36450 
36455 
36460 
36468 
36469 
36470 
36471 
36481 
36488 
36489 
36490 
36491 
36493 
36500 
36510 
36520 


Mod 


Status 


Description 


Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Composile  bypaas  graft 

Composite  t)ypass  graft 

Composite  bypass  graft 

Arterial  transposition  

AilBrial  ttanspositioo  ..» 

JL^k^^l^J     >!■■■ lit  i 

Amnai  uanaposnon 

Arterial  transposition  

Raoparation.  bypass  graft  

Exploration,  caroBd  artery 

Exploration  femoral  artery  ..., 
Exploratoon  popliteal  artery  ..., 

Exploration  of  artery/vein 

Explore  ned(  vessels 

Explore  cfiasi  veiwla 

Explore  abdomlrtal  vassals  .... 

Explore  limb  vassals 

Repair  vessel  graft  defect 

Removal  of  clot  m  graft 

Removal  of  dot  in  graft 

Reviae  graft  w/vein  

Revise  graft  wArem  

Excision,  graft  r«eck  ...~ 

Excision,  graft,  extremity  

ExDSion,  graft,  tfiorax  , 

Exosion,  graft,  abdomen 

Place  needle  in  vein  „.. 

Injection,  venography 

Place  cattieler  in  vein 

Place  cathaCar  in  vain 

Place  cattiataf  in  vain 

Place  caltielai  In  artaiy  

Place  caihaiar  In  artery  

Place  catheter  in  artery  

Estai)llsh  access  to  artery  

Estat)lish  access  to  artery  .... 

Eatit)lsb  access  to  artery  

Artwy  to  vein  shunt  

access  to  aorta  

catfieter  in  aorta  

Plaoa  tiUialai  m  artacy  

Place  caihaiar  In  artacy  

Place  cattielar  in  artery  

Place  cattwMr  in  aitary  

Place  oMhaler  In  artery  ....... 

Place  caltieMr  in  artery  

Place  cattielar  in  artery  

Place  catfieter  In  artery  

Insertion  of  infusion  pump  .... 
Revision  of  infusion  pump  .... 
Removal  of  infusion  pump  .... 
Vessel  injection  procedure  ... 

Drawing  blood  

Drawing  blood _ 

Drawing  blood - 

Drawing  blood 

Drawirig  blood 

Establish  access  to  vain  

Establish  access  to  vein  

Blood  transfusion  service  

Blood  transfusion  service  

Exchange  transfusion  service 
Exchange  transfusion  sennce 

Transfusion  service,  fetal 

In)octton(s),  spider  veins  

In)ection(s).  spider  veins  

Injectior  therapy  of  vein    

Injection  therapy  of  veins 

Inaertion  of  catfieter,  vein  

Inaenlon  of  catheter,  vem  

Imerllon  o)  catnetar,  vein  

Inaertion  of  cattialBr,  vein 

Insertion  o(  caffwler,  vein 

Repositioning  of  cvc  

Insertion  of  catheter,  vein  

Insertion  of  catfieter,  vein  

Plasma  and/or  ceil  excfiange 


Physi- 
cian 
wortt 

RVUs 

FuDy  im- 
plernem- 
ad  non- 

facility 
PE 

RVUs 

Year 
2001 
transi- 
tional 
non- 

RVUs 

Fully  im- 
plement- 
ed facH- 
ityPE 
FfvUs 

Year 
2001 
tiarai- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plemerTt- 
ed  norv 
facility 
total 

Year 
2001 
transi- 
ttonal 
non- 
facHlty 
mtal 

Fuiyim- 
plemani- 
edfacii- 
ity  total 

Year 
2001 
transi- 
tional 
fadity 
total 

Glabal 

19.53 

MA 

NA 

9.10 

11.64 

227 

NA 

NA 

30.90 

X44 

090 

13.16 

NA 

NA 

6.64 

8.92 

1.55 

h4A 

NA 

21.37 

23.65 

090 

14.17 

NA 

NA 

7.32 

9.72 

1.72 

NA 

NA 

2321 

25.61 

090 

15.40 

l*A 

NA 

7.58 

10.28 

184 

NA 

NA 

24.82 

27.52 

090 

19.19 

NA 

NA 

11.41 

14.00 

2.28 

NA 

NA 

32.88 

X.47 

090 

14.80 

NA 

NA 

943 

11.31 

1.75 

NA 

NA 

25.98 

27.86 

090 

1.60 

NA 

NA 

2.45 

424 

0.19 

NA 

NA 

424 

6.03 

zzz 

7.20 

2.71 

4.44 

2.70 

4.43 

0.85 

10.76 

12.49 

10.75 

12.48 

zzz 

8.50 

3.20 

4.81 

3.18 

4.79 

1.01 

12.71 

14.32 

12.69 

14.x 

zzz 

18.05 

NA 

I4A 

8.23 

11.50 

227 

NA 

NA 

28.55 

31.82 

090 

15.36 

NA 

NA 

7.00 

7.80 

1.94 

NA 

NA 

24.x 

25,10 

090 

19.16 

NA 

NA 

8.26 

8.73 

2.33 

NA 

NA 

29.75 

X22 

090 

19.16 

NA 

NA 

8.42 

8.85 

2.16 

NA 

NA 

29,74 

X.17 

090 

3.08 

NA 

NA 

3.17 

2.82 

0.38 

NA 

NA 

6.63 

628 

ZZZ 

555 

NA 

NA 

3.58 

4.27 

0.64 

NA 

NA 

9.77 

1046 

090 

5.28 

NA 

NA 

4.73 

5.06 

062 

NA 

NA 

10.63 

10.96 

090 

5.37 

NA 

NA 

4.39 

4.85 

0.62 

NA 

NA 

10.38 

10.84 

090 

5.37 

NA 

NA 

.4.30 

4.80 

0.61 

NA 

IM 

1028 

10.78 

090 

7.02 

NA 

NA 

4.16 

4.55 

0.82 

NA 

NA 

I^X 

12.x 

090 

12.88 

NA 

NA 

5.28 

6.11 

170 

NA 

NA 

19.86 

X.69 

000 

977 

NA 

NA 

536 

5.96 

1.08 

NA 

NA 

16.21 

16.83 

090 

5.55 

NA 

NA 

3.71 

4.36 

0.65 

NA 

NA 

9.91 

10.56 

090 

22.17 

NA 

NA 

10.63 

10.86 

263 

NA 

NA 

35.43 

35.68 

090 

10.13 

NA 

NA 

63^ 

6.96 

1.08 

NA 

NA 

17.52 

18.17 

090 

0.17 

NA 

NA 

9.03 

9.00 

192 

NA 

NA 

11.12 

11.09 

090 

0.16 

NA 

NA 

8.30 

8.x 

197 

NA 

NA 

1043 

10.43 

090 

0.18 

NA 

NA 

8.83 

8.83 

2.21 

NA 

NA 

1122 

11.22 

090 

8.19 

NA 

NA 

5.91 

638 

097 

NA 

NA 

15.07 

15.54 

090 

9.39 

NA 

NA 

8.10 

8.02 

108 

NA 

NA 

18.57 

1849 

090 

18.19 

NA 

NA 

12.25 

11  14 

2.15 

NA 

NA 

32  59 

31.48 

090 

19.24 

NA 

NA 

9.67 

9.20 

229 

NA 

NA 

3120 

X73 

090 

0.18 

0.55 

0.48 

0.05 

0.10 

0.01 

074 

0.67 

024 

0.29 

XXX 

0.95 

15.60 

11.83 

0.33 

0.38 

0.05 

16.60 

12  83 

IX 

1.M 

000 

243 

NA 

NA 

0.87 

1.23 

0.16 

NA 

NA 

346 

382 

XXX 

3.14 

NA 

NA 

1.13 

1.36 

0.20 

NA 

NA 

4.47 

4.70 

XXX 

3.52 

NA 

NA 

1.26 

1.67 

0.15 

NA 

NA 

4.93 

5.34 

XXX 

252 

NA 

fW 

0.83 

1.20 

021 

NA 

NA 

3.56 

393 

XXX 

3.02 

NA 

NA 

1.09 

1.44 

0.12 

NA 

NA 

423 

458 

XXX 

3.52 

NA 

NA 

1.26 

1.67 

0.15 

NA 

NA 

493 

5.34 

XXX 

3.02 

NA 

NA 

1.23 

1.63 

0.32 

NA 

NA 

4.57 

497 

XXX 

2.01 

NA 

NA 

0.73 

1.15 

0.12 

NA 

NA 

286 

328 

XXX 

2.01 

NA 

NA 

0.72 

0.92 

013 

NA 

NA 

2.86 

3.06 

XXX 

2.01 

NA 

NA 

0.73 

1.15 

009 

NA 

NA 

2.83 

325 

XXX 

2.52 

NA 

NA 

0.97 

1.36 

0.23 

NA 

NA 

3.72 

4.11 

XXX 

3.02 

NA 

NA 

1.08 

1.55 

0.16 

NA 

NA 

426 

473 

XXX 

4.68 

NA 

NA 

1.71 

2.04 

028 

NA 

NA 

6.67 

7.00 

XXX 

5.28 

NA 

NA 

1.90 

232 

0.25 

NA 

NA 

743 

785 

XXX 

6.30 

NA 

NA 

2.32 

2.80 

0.36 

NA 

NA 

8.98 

9.46 

X.XX 

1.01 

NA 

NA 

040 

0.47 

0.06 

NA 

NA 

1.47 

1.54 

ta 

4.68 

NA 

NA 

1.80 

2.21 

0.35 

NA 

NA 

683 

724 

XXX 

528 

NA 

IM 

1.95 

2.36 

0.33 

NA 

NA 

7.56 

7.97 

XXX 

6.30 

NA 

NA 

2.28 

2.77 

0.35 

NA 

NA 

8.93 

942 

XXX 

1.01 

NA 

IM 

0.41 

0.48 

0.07 

NA 

NA 

1.49 

1.56 

zzz 

9.71 

NA 

NA 

5.40 

5.88 

0.93 

NA 

NA 

16.04 

1652 

090 

5.45 

NA 

NA 

3.05 

2.89 

0.53 

fM 

NA 

9.03 

8.87 

090 

4.02 

NA 

NA 

2.50 

2.40 

0.41 

NA 

NA 

6.93 

683 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

018 

0.56 

0.45 

0.05 

0.06 

0,02 

0.76 

0.66 

0.25 

0.26 

XXX 

0.18 

0.44 

0,45 

0.05 

0.16 

0.01 

0.63 

0.64 

0.24 

0.36 

XXX 

018 

0.50 

0.42 

0.05 

0.08 

0.01 

0.69 

0.61 

024 

027 

XXX 

0.18 

0.43 

0.38 

0.05 

0.10 

O01 

0.62 

0.57 

0.24 

0.29 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

O.X 

0.00 

O.W 

0.00 

XXX 

1.01 

NA 

NA 

0.34 

0.39 

0,10 

NA 

NA 

1.45 

1.x 

XXX 

0.76 

2.63 

2.00 

0.18 

0.16 

0.06 

3.45 

2.82 

1.00 

0.96 

XXX 

0.00 

1.02 

1.03 

1.02 

1.03 

0.05 

1.07 

1.08 

1.07 

i.oe 

XXX 

1.03 

NA 

NA 

0.28 

0.47 

0.10 

NA 

NA 

1.41 

1.K 

XXX 

223 

NA 

NA 

0.70 

1.04 

0,14 

NA 

NA 

307 

3.41 

XXX 

2.43 

NA 

NA 

0.91 

1.30 

0.14 

NA 

NA 

348 

3.87 

XXX 

6.59 

NA 

NA 

2.32 

302 

0.60 

NA 

NA 

9.51 

10.21 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.09 

2.65 

2.06 

0.41 

0.38 

0.11 

385 

3.26 

1.61 

1.56 

010 

1.57 

3.07 

2.41 

0.58 

0.54 

0.14 

4.78 

4.12 

229 

2.2S 

010 

6.99 

NA 

NA 

2.84 

3.57 

040 

NA 

NA 

10.23 

10.96 

000 

1.35 

NA 

NA 

0.67 

0.77 

0.11 

NA 

NA 

2.13 

2.23 

000 

1.22 

3.56 

2.98 

0.62 

0.77 

0.09 

4.87 

429 

1.93 

2.08 

.     000 

1.67 

NA 

NA 

0.81 

0.96 

0.13 

NA 

NA 

2.61 

2.78 

000 

1.43 

NA 

NA 

0.73 

0.97 

0.13 

NA 

NA 

229 

253 

000 

1.21 

NA 

NA 

0.82 

0.79 

0.06 

NA 

NA 

209 

2.06 

000 

3.52 

NA 

NA 

1.28 

0.98 

0.17 

NA 

NA 

4.97 

4.67 

000 

1.09 

NA 

NA 

0.65 

0.58 

0.C7 

NA 

NA 

1.81 

1.74 

000 

1.74 

NA 

NA 

0.96 

1.24 

010 

NA 

NA 

2.80 

3.06 

000 

^  CPT  codes  and  descnpnons  only  are  copyrigfn  2000  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


44^4. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


36521 

36522 

36530 

36531 

38532 

36533 

36534 

36535 

36550 

36600 

36620 

36625 

36640 

36660 

36680 

36800 

36810 

36815 

36819 

36821 

36822 

36823 

36825 

36830 

36831 

36832 

36833 

36834 

36835 

36860 

36861 

37140 

37145 

37160 

37180 

37181 

37195 

37200 

37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37209 

37250 

37251 

37565 

37600 

37605 

37606 

37607 

37609 

37615 

37616 

37617 

37618 

37620 

37650 

37660 

37700 

37720 

37730 

37735 

37760 

37780 

37785 

37788 

37790 

37799 

38100 

38101 

38102 

38;i5 

38120 

38129 

38200 

38230 

38231 

38240 


Mod 


Status 


DascnpUon 


Apheresis  w/  adsorp/reinfuse 

Photophereas  

Insertion  of  infusion  pump  .... 
RevisKXi  of  infusion  pump  .... 
Removal  of  intuskxi  pump  .... 
Insertion  of  access  device  .... 
Revision  of  access  device  ... 
Removal  of  access  device  .... 

Dedot  vascular  device 

WHtidrawai  of  artenal  blood  .. 

Insertion  catheter,  artery 

Insertion  cattieter,  artery 

Insertion  cattieter,  artery 

insertion  catheter  artery 

Insert  needle,  bone  cavity  .... 

Insertion  of  cannula  

Insertion  of  cannula  

Insertion  of  cannula  

Av  fusion  by  basilic  vein  

Av  fusion  direct  any  site 

Insertion  of  cannula(s)  

Insertion  of  cannula(s) 

Aitery-vein  graft  

Artery-vein  graft  

Av  fistula  excision  

Av  fistula  revision 

Av  fistula  revision 

Repair  A-V  aneurysm  

Artery  to  vein  shunt  

External  cannula  declotting  ... 

Cannula  declotting  

Revision  of  circufation 

Revision  of  circulation 

Revision  of  circulafioo 

Revision  of  circulation 

Splice  spleen/kidney  veins  .... 
Thrombolytic  therapy,  stroke  . 

Transcatfieter  biopsy  

Transcatheter  tfierapy  infuse  . 
Transcalheter  therapy  Infuse  . 

Transcatheter  retrieval 

Transcatfieter  occlusion 

Transcatheter  stent 

Transcatheter  stent  add-on  ... 

Transcatfieter  stent 

Transcatfieter  stent  add-on  ... 

Exchange  artenal  catheter 

Iv  us  first  vessel  add-on  

Iv  us  each  add  vessel  add-on 

Ligation  of  neck  vein 

LigatK>n  of  neck  artery 

Ligation  of  neck  artery 

Ligatkjn  of  neck  artery  

Ligation  of  av  fistula  

Temporal  artery  procedure  .... 

Ligation  of  neck  artery  

Ligation  of  chest  artery 

Ligation  of  abdomen  artery  .... 
Ligation  of  extremity  artery  .... 

Revision  of  major  vein  

Revision  of  major  vein  

Revision  of  major  vein  

Revise  leg  vein  

Removal  of  leg  vein 

Removal  of  leg  veins  

Removal  of  leg  veins/lesion  ... 

Revision  of  leg  veins  

Revision  of  leg  vein  

Revise  secondary  vahcosity  .. 

Revascularization,  penis 

Penile  venous  ocduskjn  

Vascular  surgery  procedure  .. 

Removal  of  spleen,  total  

Removal  of  spleen,  partial  

Removal  of  spleen,  total  

Repair  of  njptured  spleen  

Laparoscopy.  splenectomy  .... 

Laparoscope  proc.  spleen  

Injection  for  spleen  x-ray  

Bone  marrow  collection  

Stem  cell  collection  

Bone  man-ow/stem  transplant 


Ptiysi- 
cian 
«wxk 

RVUs 


1.74 
1.67 
6.20 
4.87 
3.30 
5.32 
2.80 
2.27 
0.00 
0.32 
1.15 
2.11 
2.10 
1.40 
1.20 
2.43 
3.97 
2.62 
0.14 

a93 

5.42 

0.21 

9.84 

0,12 

0.08 

10.50 

11.95 

9.93 

7.15 

2.01 

2.52 

23.60 

24.61 

21.60 

24.61 

26.68 

0.00 

4.56 

0.05 

5.68 

5.03 

18.14 

8.28 

4.13 

8.28 

4.13 

257 

2.10 

1.60 

4.44 

4.57 

6.19 

6.28 

6.16 

2.30 

5.73 

16.49 

15.95 

4.84 

10.56 

5.13 

10.61 

3.73 

5.66 

7.33 

10.53 

10.47 

3.84 

3.88 

22.01 

8.34 

0.00 

13.01 

13.74 

4.80 

14.19 

0.17 

0.00 

2.64 

4.54 

1.50 

2.24 


Fuiiy  im- 
piarnent- 
ed  nocv 

(adiity 
PE 

RVUs 


NA 
6.96 

NA 

NA 

4.17 

NA 

2.66 

0.54 

0.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.77 

NA 

4.44 

NA 

1.97 

NA 
NA 
NA 

NA 
8.14 
NA 
NA 
fM 

rgA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tM 
NA 
NA 
NA 
NA 

6.02 
NA 
NA 
fiJA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 

6.63 
NA 
NA 

0.00 
NA 
NA 
NA 
l<4A 
NA 

0.00 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
laciiity 

PE 
RVUs 


NA 

5.89 

NA 

NA 

NA 

4.29 

NA 

2.49 

054 

0.35 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

fM 
NA 

2.77 
NA 

4.44 
NA 
NA 

2.18 
NA 
NA 
NA 

I«1A 
NA 
8.19 
NA 
NA 
NA 
fM 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
5.12 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 

NA 
5.24 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
0.00 
fM 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


0.96 
1.08 
3.49 
326 
1.58 
332 
1.43 
1.90 
0.06 
0.09 
0.25 
0.56 
0.77 
0.45 
0.51 
1.55 
2.27 
1.81 
6.63 
4.95 
9.86 
11.62 
5.64 
6.26 
2.77 
5.63 
4.44 
3.95 
4.94 
1.58 
1.72 
10.40 
9.22 
9.43 
10.80 
11  53 
8.14 
1.62 
2.52 
3.08 
256 
6.41 
3.84 
1.58 
3.72 
1.57 
0.83 
0.88 
0.68 
2.61 
329 
3.72 
4.11 
3.66 
2.13 
3.72 
12.76 
7.53 
3.47 
5.50 
3.72 
6.06 
3.00 
3.59 
450 
5.92 
5.64 
303 
2.84 
11.76 
7.25 
0.00 
6.20 
639 
1.80 
6.68 
7.66 
0.00 
0.97 
2.39 
0.59 
0.82 


Year 
2001 
transi- 
tional 
lactiity 

PE 
RVUs 


0.96 
148 
3.93 
3.63 
1.67 
366 
1.91 
1.92 
006 
0.14 
0.37 
0.65 
1.21 
0.47 
0.72 
1.77 
2.89 
2.14 
663 
5.68 
892 
11.62 
7.17 
7.40 
2.77 
6.15 
444 
508 
463 
1.88 
2.04 
12.22 
11.56 
11.89 
11.95 
13.10 
8.19 
165 
3.38 
3.48 
296 
854 
4.28 
1.89 
4.19 
1.88 
1.01 
0.97 
0.75 
2.99 
3.82 
4.30 
469 
3.58 
2.20 
432 
10.71 
782 
3.95 
652 
388 
610 
3.24 
4.06 
5.26 
670 
6.26 
2.79 
2.40 
12.93 
6.99 
0.00 
6.97 
6.69 
2.03 
7.08 
7.66 
000 
1.19 
2.55 
0.82 
1.18 


Mal- 
practice 
RVUs 


0.09 

0.06 

0.63 

0.49 

0.33 

0.52 

0.22 

0.23 

0.32 

0.02 

0.08 

0.17 

0.19 

0.07 

0.11 

0.21 

039 

0.27 

1.55 

099 

070 

0.67 

1.10 

1.36 

0.85 

1.16 

1.33 

1.13 

0.80 

0.13 

0.22 

106 

095 

2.29 

2.45 

2.56 

0.39 

0.25 

0.25 

0.74 

0.25 

0.77 

0.61 

0.32 

0.97 

0.49 

0.11 

0.24 

019 

044 

0.42 

0.75 

1  11 

0.69 

0.22 

0.58 

1.70 

1.61 

054 

0.78 

0.60 

1.19 

041 

0.62 

0.80 

1,16 

1.08 

0.43 

0.40 

143 

0.53 

0.00 

1.30 

1  39 

048 

1  43 

104 

0,00 

0.12 

0.23 

0.06 

o;ii 


Fully  im- 
plement- 
ed norv 
faaiity 
total 


'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Associatton  All  Rights  Resen/ed.  Applkable  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Associatkm  All  nghts  reserved 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 


NA 

8.69 

NA 

NA 

NA 

10.01 

NA 

5.16 

0.86 

0.70 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.70 

NA 

17.72 

NA 

fM 

4.11 
NA 
NA 
NA 
NA 
NA 
NA 

8.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.91 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 

0.00 

NA 
fM 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 

7.62 

NA 

NA 

NA 

10.13 

NA 

4.99 

0.86 

0.69 

NA 

NA 

NA 

NA 

NA 

rjA 

fM 

NA 

NA 

NA 

NA 

tM 

NA 

3.70 

NA 

17.72 

NA 

NA 

4.32 
NA 

NA 
NA 
NA 
NA 

8.58 
NA 
NA 
NA 
NA 
NA 
tM 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.64 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.52 
NA 
NA 

0.00 
NA 
NA 
NA 
KiA 
NA 

0.00 
NA 
NA 
NA 
fM 


Fully  im- 
plement- 
ed facil- 
ity total 


2.79 

2.81 

1032 

8.62 

5.21 

9.16 

4.45 

4.40 

0.38 

043 

1.48 

2.84 

3.06 

1  92 

1  82 

4.19 

6.63 

4.70 

8.32 

14.87 

15.98 

12.50 

16.58 

7.74 

3.70 

17.29 

17.72 

15.01 

12.89 

3.72 

4.46 

35.06 

34  78 

33.32 

37  86 

40.77 

8.53 

6.43 

2.82 

950 

7.84 

25  32 

12.73 

6.03 

12.97 

619 

3.21 

3.22 

2.47 

749 

8.28 

10.66 

11.50 

1051 

4.65 

10.03 

30.95 

25.09 

8.85 

16.84 

9.45 

17.85 

714 

9.87 

12.63 

17.61 

1719 

7.30 

712 

35.20 

16.12 

000 

20.51 

21.52 

708 

22.30 

8.87 

0.00 

3.73 

7.16 

2,15 

3,17 


Year 
2001 
transi- 
tkmal 
facility 
total 


279 

3,21 

10,76 

8,99 

5,30 

9,50 

4.93 

442 

0,38 

0,48 

1.60 

2.93 

3.50 

1  94 

2.03 

4.41 

7.25 

5.03 

8,32 

15,60 

1504 

12,50 

18,11 

8,88 

3.70 

17.81 

17.72 

16.14 

12.58 

4.02 

4.78 

36.88 

37,12 

35,78 

39,01 

42,34 

8,58 

6,46 

3,68 

9,90 

8,24 

27,45 

13,17 

6,34 

13,44 

6,50 

3,39 

3,31 

254 

7,87 

8.81 

11,24 

1208 

1043 

4,72 

10,63 

28,90 

25,38 

9,33 

17,86 

9,61 

17,90 

738 

1036 

13,39 

18  39 

17,81 

7,06 

6,68 

36,37 

15,86 

OOO 

21,28 

21,82 

7,31 

22,70 

8,87 

0,00 

3,95 

732 

2,38 

353 


Gtobal 


CPTV 
HCPCS* 


000 
000 
010 
010 
010 
010 
010 
010 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
OOO 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
000 

zzz 

000 

zzz 

000 

zzz 
zzz 

090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 

ZZZ 
090 
090 

YYY 
000 
010 
000 

XXX 


38241 
38300 
38305 
38308 
38380 
38381 
38382 
38500 
38505 
38510 
38520 
38525 
38530 
38542 
38550 
38555 
38562 

VtfUtA 
JUJU^ 

38S70 
38671 
38572 


38700 
30720 
38724 
38740 
38745 
38746 
38747 
38780 
38786 
38770 
38780 
38790 
38792 
38704 


38000 

39010 
39200 

30220 
30400 
30480 
30601 
30S02 
30603 
30520 
30630 
30631 
30&4O 
30641 
38645 
30580 
30561 


40500 
40610 
40620 
40625 
40627 
40530 
40860 
40852 


40700 
40701 
4O702 
40720 
40761 
40789 
40800 
40801 


40806 


40810 
40812 
40814 
40816 
40818 


'CPT  CO 
'Copyng 
SPERVL 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


IT 

1 

It- 
ll 

Global 

7 

.79 

000 

.21 

000 

76 

010 

.99 

010 

30 

010 

50 

010 

.93 

010 

42 

010 

38 

XXX 

48 

XXX 

60 

000 

93 

000 

50 

000 

94 

000 

03 

000 

41 

000 

25 

ooo 

03 

000 

32 

090 

60 

090 

04 

090 

090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
000 

zzz 

000 

zzz 

000 

zzz 
zzz 

090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 

ZZZ 
090 
090 

YYY 
000 
010 
000 

XXX 


CPTV 
HCPCS» 


38241 
38300 
38305 
38308 
38380 
38381 
38382 
38500 
38505 
38510 
38520 
38525 
38530 
38542 
38550 
38555 
38562 
38564 
38570 
38571 
38572 
38589 
38700 
38720 
38724 
38740 
38745 
38746 
38747 
38760 
38765 
38770 
38780 
38790 
38792 
38794 
38999 
39000 
39010 
39200 
39220 
39400 
39499 
39501 
39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 
39560 
39561 
39599 
40490 
40500 
40510 
40520 
40525 
40527 
40530 
40650 
40652 
40654 
40700 
40701 
40702 
40720 
40761 
40799 
40800 
40801 
40804 
40805 
40806 
40808 
40810 
40812 
40814 
40816 
40818 


Mod 


Status 


Description 


Bone  marrow/stem  transplant 

Drainage,  lymph  node  lesion 

Drainage,  lymph  node  lesion 

Incision  o>  lymph  channels  

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Biopsy/removal,  lymph  nodes 

NewSe  biopsy,  lymph  nodes  

Biopsy/nemoval.  lymph  nodes 

Biopsy/removal,  lymph  nodes 

Biopsy/removal,  lymph  nodes 

Biopsy/removal,  lymph  nodes 

Explore  deep  node(s),  neck  

Removal,  necic'armpit  lesion  

Removal,  necWamipIt  lesion  

Removal,  pelvic  lymph  nodes 

Removal,  atxlomen  lymph  nodes 
Laparoscopy.  lymph  node  biop 
Laparoscopy,  lymphadenectomy 
Laparoscopy.  lymphadenectomy 

Laparoscope  proc.  lymphatic 

Removal  of  lymph  nodes,  neck  .. 
Removal  of  lymph  nodes,  neck 
Removal  of  lymph  nodes,  neck  . 

Remove  amipit  lymph  nodes 

Removfl  armpit  lymph  nodes 
Remove  thoracic  lymph  nodes 
Remove  abdominal  lymph  nodes 

Remove  groin  lymph  nodes 

Remove  groin  lymph  nodes 

Remove  pelvis  lymph  nodes  

Remove  abdomen  lymph  nodes  . 

infect  for  lymphatic  x-ray  

Wentrfy  sentinel  node 

Access  thoracic  lymph  duct 

Bkxxl/lymph  system  procedure  .. 

Exptoration  of  chest  

Exptoiration  of  chest  

Removal  chest  lesion  _ 

Removal  chest  lesion  

Visualization  of  chest 

Chest  procedure    _... 

Repair  diaphragm  laceration  

Repair  paraesophageal  tiemia  ... 

Repair  ot  diaphragm  hernia 

Repair  ot  diaphragm  hernia 

Repair  o*  diaphragm  fiemia 

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hemia 

Revision  of  diaphragm  

Resect  diaphragm,  simple  

Resect  diaphragm,  complex  

Diaphragm  surgery  procedure  .... 

Biopsy  ot  lip  

Partial  excision  of  lip 

Partial  excision  of  lip 

Partial  excision  of  lip 

Reconstruct  lip  with  flap  

Reconstruct  lip  with  flap  

Partial  removal  o(  hp 

Repair  lip ; 

Repair  lip 

Repair  lip „ 

Repair  cleft  lip/nasal  _ 

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Lip  surgery  procedure 

Drainage  of  mouth  lesKm  

Drainage  of  mouth  lesion  

Removal,  foreign  txxJy.  mouth  ... 
Removal,  foreign  body,  mouth  ... 

Incision  of  lip  fold    

Bkjpsy  of  mouth  lesion  

Excision  of  mouth  lesk>n 

Excise/repair  mouth  lesion  

Exase/repair  mouth  lesion  

Excision  of  mouth  lesion 

Excise  oral  mucosa  for  graft 


Pttysi- 
cian 
work 

RVUs 

Fully  im- 
plement- 
ed  non- 

laciWy 
PE 

RVUs 

2.24 

NA 

1.53 

3.69 

4.61 

6.96 

4.95 

NA 

7.46 

NA 

12.88 

NA 

10.08 

NA 

2.88 

2.47 

1.14 

2.75 

4.14 

NA 

5.12 

NA 

4.66 

NA 

6.13 

NA 

5.91 

NA 

6.92 

NA 

14.14 

NA 

10.49 

NA 

10.83 

NA 

9.25 

NA 

12.38 

NA 

14.32 

NA 

0.00 

0.00 

8.24 

NA 

13.61 

NA 

14.54 

NA 

6.77 

NA 

884 

NA 

4.39 

NA 

489 

NA 

8.74 

NA 

16.06 

NA 

13.23 

NA 

16.59 

NA 

1.29 

21.16 

0.52 

NA 

4.45 

NA 

0.00 

0.00 

6.10 

NA 

11.79 

NA 

13.62 

NA 

17.42 

NA 

5.61 

NA 

0.00 

0.00 

13.19 

NA 

16.33 

NA 

37  54 

NA 

16.10 

NA 

15.41 

NA 

16.42 

NA 

13.32 

NA 

14.41 

NA 

13.37 

NA 

0.12 

NA 

17.50 

NA 

0.00 

0.00 

1.22 

1.56 

4.28 

5.19 

4.70 

5.84 

4.67 

6.77 

7.55 

NA 

9.13 

NA 

5.40 

5.98 

3.64 

4.89 

4.26 

6.11 

5.31 

6.68 

12.79 

NA 

15.85 

NA 

13.04 

NA 

13.55 

NA 

14.72 

NA 

0.00 

0.00 

1.17 

1.68 

2.53 

2.22 

1.24 

2.27 

269 

272 

0.31 

0.70 

0.96 

1.77 

1.31 

2.31 

2.31 

2.60 

3.42 

3.66 

3.67 

3.95 

2.41 

3.82 

Year 
2001 
transi- 
tkxial 
non- 
tadlity 

PE 
RVUs 


NA 

2.93 

5.75 

NA 

NA 

NA 

NA 

2.29 

2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1632 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

0.00 

1  37 

5.17 

5.78 

6.30 

NA 

NA 

5.87 

4  75 

6.86 

6.60 

NA 

NA 

NA 

NA 

NA 

0.00 

1.46 

2.13 

1.86 

2.72 

0.62 

1.53 

2.05 

236 

3.62 

3.84 

3.48 


Fully  im- 
plement- 
ed facil- 
ilyPE 
FtVUs 


0.85 
2.21 
5.53 
4.88 
7.35 
11.92 
8.65 
2.11 
1.05 
4.00 
4.95 
3.67 
596 
546 
5.22 
1098 
6.19 
6.04 
4.49 
5.27 
6.18 
0.00 
11.93 
14.13 
14.51 
444 
6.35 
1.76 
1.82 
5.38 
9.64 
6.48 
863 
0.48 
0.21 
1.51 
0.00 
9.45 
12.37 
12.96 
1412 
932 
0.00 
8.29 
8.51 
15.86 
11.26 
9.17 
9.08 
8.75 
8.37 
11.21 
8.66 
10.85 
0.00 
0.61 
5.07 
5.76 
6.05 
7.43 
8.34 
5.54 
3.95 
5  73 
6.48 
9.72 
10.38 
8.77 
10.71 
11.41 
0.00 
0.48 
1.69 
1.85 
2.34 
0.51 
1.78 
1.97 
248 
3.66 
3.95 
382 


Year 

2001 

tiansi- 

tkxial 

tacHHy 

PE 
RVUs 


1.19 

1.82 

4.68 

4.58 

6.72 

10.99 

7.80 

2.02 

1.09 

3.69 

4.52 

3.46 

533 

5.25 

4.79 

10.21 

6.51 

6.54 

5.10 

6.28 

7.35 

0.00 

11.41 

14.66 

14.78 

4.61 

7.01 

1  94 

2.06 

5.84 

10  67 

8.81 

10.83 

0.81 

0.21 

1.90 

0.00 

8.73 

12.39 

12.86 

14.64 

8.38 

0.00 

9.11 

9.62 

18.73 

11.85 

10.69 

9.52 

9.81 

9.58 

10.55 

8.66 

10.85 

000 

0.66 

5.08 

572 

5.76 

7.83 

896 

5.54 

405 

5.57 

645 

9.59 

13.03 

9.12 

10.64 

11.50 

0.00 

0.56 

1.73 

1.55 

2.43 

0.48 

1.53 

1.80 

2.27 

3.62 

3.84 

3.48 


Mal- 

pracdca 

RVUs 


Fully  im- 

plernent- 

ed  non- 

tacilily 

total 


010 
0.14 
0.38 
0.43 
060 
1  66 
1.06 
0.28 
0.09 
0.38 
0.53 
047 
066 
0.50 
0.50 
1.53 
0.84 
0.01 
0.81 
078 
1.04 
0.00 
0.63 
1.03 
1.11 
0.67 
0.86 
0.56 
0.45 
0.83 
1.34 
0.85 
1.26 
0.09 
0.01 
0.17 
0.00 
0.75 
1.52 
1.65 
2.16 
072 
0.00 
1.35 
1.64 
3.26 
1  82 
1.68 
1.79 
1.39 
1.47 
159 
1.22 
1.79 
000 
0.06 
0.31 
0.37 
0.41 
0.69 
079 
045 
0.32 
040 
0.48 
0.98 
1.38 
0.95 
1.31 
1.31 
0.00 
0.09 
0.18 
0.09 
0.19 
0.03 
0.07 
010 
0.17 
0.25 
0.26 
014 


NA 

5.36 

11.93 

NA 

NA 

NA 

NA 

5.63 

398 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

0.00 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

22  54 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

284 

9.78 

10.91 

11.85 

NA 

NA 

11.83 

8.85 

10.77 

12.47 

NA 

NA 

NA 

NA 

NA 

0.00 

2.94 

493 

360 

5.60 

1.04 

2.80 

3.72 

5.08 

7.33 

7.88 

6.37 


Year 
2001 
transi- 
tkxial 
non- 
tadWy 
total 


NA 
4.60 
10  72 
HA 
NA 
NA 
NA 
545 
3.60 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

17.70 

NA 

NA 

0.00 

NA 

NA 

NA 

HA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

IM 

NA 

000 

2.65 

9.76 

10.85 

11.38 

NA 

NA 

11.72 

8.71 

10.52 

12.39 

NA 

NA 

NA 

NA 

NA 

0.00 

2.72 

4.84 

319 

5.60 

0.96 

2.56 

3.46 

4.84 

729 

7.77 

6.03 


Fully  kn- 


adfadt- 
ity  total 


319 

3.88 

10.50 

10.26 

15.41 

26  46 

1979 

5.27 

2.28 

8.52 

10.60 

8.80 

12.75 

11.87 

12.64 

26  65 

17.52 

1688 

14.55 

1843 

21  54 
000 

20.80 

28.77 

30.16 

11J8 

16.05 

671 

7.16 

14.95 

27.04 

20.56 

26  48 

1.66 

074 

613 

0.00 

16.30 

25.68 

28.23 

33  70 

15.65 

0.00 

22.83 

26.48 

56.68 

2918 

26.26 

27.29 

23  46 

24.25 

26.17 

10.00 

30.14 

0.00 

1.89 

9.68 

10.83 

11.13 

15  67 

18.26 

11.39 

7.91 

10.39 

12.27 

23  49 

27.61 

22  76 
25.57 
27.44 

0.00 
1  74 
4.40 
318 
5.22 
0.85 
2.79 
3.38 
4.96 
7.33 
7.88 
6J7 


Year 
2001 
transi- 


fadMy 


353 

3.49 

9.65 

996 

14  78 

25  53 

1894 

5.18 

2.32 

8.21 

10.17 

8.59 

12.12 

11.66 

12.21 

25  88 

17.84 

1738 

15.16 

19.44 

22  71 
0.00 

20.28 

29.30 

30  43 

12.05 

16.71 

689 

7.40 

15.41 

28.07 

22.88 

28.68 

219 

074 

6.52 

0.00 

1556 

25  70 

2813 

34.22 

1471 

0.00 

23  65 
27.5e 
59  53 
29  77 
27  78 
27  73 

24  52 

25  46 
25.51 
1000 
3014 

0.00 

1.94 

9.67 

10.79 

10.84 

16  07 

18.90 

11.39 

8.01 

10.23 

12.24 

23.36 

30.26 

23.11 

25.50 

27.53 

0.00 

1.82 

4  44 

2.88 

5.31 

0.82 

256 

3.21 

4.75 

7.29 

7.77 

6.03 


QIabal 


XXX 

010 
090 
090 
090 
090 
090 
010 
000 
090 
090 
090 
090 
090 
090 
080 
090 
090 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
080 
090 
090 
080 
000 
000 
OK) 
YYY 

on 

080 
000 
000 
010 
YYY 
OSO 

on 

OM 
OSO 
080 

on 

080 
000 
090 
000 
090 

YYY 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
010 
010 
010 
010 
000 
010 
010 
010 
090 
090 
090 


'  CPT  codes  arxl  descnptkxis  only  are  copynght  2000  Amencan  Medk:al  Association.  All  Rights  Reserved.  ApplicatM  FARS/DFARS  Apply 
^Copyhght  1994  Amencan  Dental  Association  All  nghts  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Contmuea 


CPTV 
HCPCS» 


40619 

40820 

40630 

40631 

40840 

40642 

40643 

40644 

40845 

40899 

41000 

41005 

41006 

41007 

41008 

41009 

41010 

41015 

41016 

41017 

41016 

41100 

41105 

41106 

41110 

41112 

41113 

41114 

41115 

41116 

41120 

41130 

41135 

41140 

41145 

41150 

41153 

41155 

41250 

41251 

41252 

41500 

41510 

41520 

41599 

41800 

41805 

41806 

41820 

41821 

41822 

41823 

41825 

41826 

41827 

41828 

41630 

41850 

41870 

41872 

41874 

41899 

42000 

42100 

42104 

42106 

42107 

42120 

42140 

42145 

42160 

42180 

42182 

42200 

42205 

42210 

42215 

42220 

42225 

42226 

42227 

42236 


Mod 


Status 


Description 


A 

A 

A 

A 

R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

R 

R 

fl 

R 

A 

A 

A 

R 

fl 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Riysi- 
dan 
wdk 

RVUs 


Excise  lip  or  cheek  tokj  

Treatment  of  mouth  lesion 

Repair  mouth  laceration  

Repair  mouth  laceration  

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Mouth  surgery  procedure  

Drainage  of  mouth  lesion  

Dfainage  of  imuth  lesion  

Drainaga  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drairuge  of  mouth  lesion  

Drainage  of  mouth  lesion  

Incision  of  tongue  foW  , 

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Biopsy  of  tongue   

Biopsy  of  tongue  

Biopsy  of  floor  of  mouth  

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  foW  

Excision  of  mouth  lesion 

Partial  removal  of  tongue  

Partial  "emoval  of  tongue  _. 

Tongue  and  necK  surgery 

Removal  of  tongue  

Tongue  removal,  neck  surgeiy  . 

Tongue,  mouth,  jaw  surgery 

Tongue,  mouth,  neck  surgery  ... 
Tof>gue.  )aw,  &  necK  surgery  .... 

Repair  tongue  laceration  

Repair  tongue  laceration  

Repair  tongue  laceration  

Fixation  of  tongue    

Tongue  to  lip  surgery 

Reconstruction,  tongue  fokJ , 

Tongue  arxt  mouth  surgery 

Drainage  of  gum  lesion  

Removal  foreign  body,  gum  

Removal  foreign  body,)av«t)one 
Excision,  gum.  each  quadrant  ... 

Excision  of  gum  ftap  

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Excision  of  gum  lesion  .„ 

Excision  of  gum  lesion 

Removal  of  gum  tissue 

Treatment  of  gum  lesion 

Gum  graft 

Repair  gum    

Repair  tooth  socket 

Dental  surgery  procedure 

Drainage  mouth  roof  lesion  

Biopsy  roof  of  mouth  

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof  

Remove  palate/leskjn  

Excision  of  uvula 

Repair  palate,  pharynx/uvula 

Treatment  mouth  roof  lesion  

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Haconstaict  cleft  palate 

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Lengthening  of  palate 

Lengthening  of  palate  

Repair  palate  


2.41 

1.28 

1.76 

2.46 

8.73 

8.73 

12.10 

16.01 

18.56 

0.00 

1.30 

1.26 

3.24 

3.10 

3.37 

3.59 

1.06 

3.96 

4.07 

4.07 

5.10 

1.63 

1.42 

1.05 

1.51 

2.73 

3.19 

8.47 

1.74 

2.44 

9.77 

11.15 

23.09 

25.50 

30.06 

23.04 

23.77 

27.72 

1.91 

2.27 

2.97 

3?n 

3.42 
2.73 
0.00 
1.17 
1.24 
2.69 
0.00 
0.00 
2.31 
3.30 
1.31 
2.31 
3.42 
3.09 
3.35 
0.00 
0.00 
259 
3.09 
0.00 
^23 
1.31 
1.64 
2.10 
4.44 
6.17 
1.62 
805 
1.80 
2.50 
3.83 
0.12 
9.59 

14.50 
8.82 
7.02 
9.54 

10.01 
9.52 
7.87 


Fully  im- 
plement- 
ed non- 

fadlity 
PE 

RVUs 


3.18 

2.07 

2.20 

2.28 

5.72 

5.44 

8.06 

8.60 

10.03 

0.00 

2.00 

1.83 

3.56 

3.24 

3.12 

3.26 

2.80 

3  74 

3.55 

3.74 

4.17 

2.26 

204 

1.96 

2.60 

3.15 

3.13 

NA 

2.37 

3.06 

NA 

NA 

r4A 

NA 

NA 

NA 

NA 

NA 

2.35 

2.15 

2.95 

NA 

NA 

2.62 

0.00 

1.69 

1.66 

2.33 

0.00 

0.00 

2.52 

3.19 

2.10 

2.39 

3.22 

2.77 

2.96 

0.00 

O.W 

2.77 

2.64 

0.00 

2.11 

2.05 

2.11 

2.37 

3.76 

NA 

3.07 

NA 

2.62 

2.35 

2.74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 

2001 
transi- 
tional 

non- 
tacWty 

PE 
RVUs 


2.72 
1.70 
1.83 
2.24 
6.00 
5.79 
8.45 
9.61 
13.07 
0.00 
1.71 
1.54 
2.95 
3.22 
2.63 
3.34 
2.20 
3.04 
3.66 
3.19 
4.20 
1.91 
1.81 
170 
2.30 
3.01 
3.27 
NA 
2.26 
2.97 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

2.05 

2.18 

2.85 

NA 

NA 

2.75 

0.00 

1.46 

1.49 

2.19 

0.00 

0.00 

271 

338 

1.98 

2.36 

3.44 

3.18 

3.22 

0.00 

0.00 

285 

2.90 

0.00 

1.75 

1.75 

2.02 

2.38 

4.15 

NA 

2.67 

NA 

2.38 

2.37 

3.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


3.05 
1  90 
1.89 
228 
5.72 
5.44 
6.31 
8.60 
10.03 
0.00 
1.27 
1.28 
3.01 
2.80 
2.99 
2.79 
2.80 
298 
3.00 
3.05 
3.46 
2.18 
2.04 
1.86 
2.17 
3.15 
3.13 
585 
215 
3.02 
7.88 
8.64 
14.89 
15.51 
19.45 
15.76 
16.30 
16.54 
1.44 
1.72 
2.12 
3.72 
4.55 
262 
0.00 
106 
1.66 
2.13 
000 
0.00 
0.97 
2.69 
1.92 
2.36 
3.22 
2.16 
2.57 
000 
0.00 
2.15 
2.18 
0.00 
1.32 
2.03 
2.11 
237 
376 
5.39 
269 
6.65 
2.20 
1.86 
2.74 
918 
6.94 
8.56 
7.61 
5.90 
873 
8.28 
6.01 
5.85 


Year 

2001 
transi- 
tionEtl 
facility 

PE 
RVUs 


2.62 
1.57 
1.60 
2.24 
6.00 
5.79 
7.12 
9.61 
13.07 
0.00 
1.16 
1.13 
2.53 
2.89 
2.53 
2.99 
2.20 
2.47 
3.25 
267 
3.66 
1.85 
1.81 
1.64 
1.96 
3.01 
3.27 
6.12 
210 
294 
7.89 
8.94 
16.13 
16.76 
20.77 
16.97 
19.01 
22.03 
1.37 
1.85 
2.23 
3.68 
4.10 
275 
0.00 
0.98 
1  49 
2.04 
0.00 
0.00 
1.55 
3.00 
1.65 
233 
3.44 
2.73 
2.93 
000 
0.00 
2.39 
2.56 
0.00 
1.16 
1.74 
2.02 
2.38 
415 
589 
2.39 
7.39 
2.07 
2.00 
3.00 
8.84 
8.07 
9.82 
7.79 
5.89 
8.42 
8.35 
6.52 
5.89 


Mal- 
practice 
RVUs 


0.17 

0.09 

0.15 

0.21 

0.66 

0.71 

0.63 

1.44 

1.56 

0.00 

0.10 

0.10 

0.24 

0.16 

0.24 

0^7 

0.06 

0.29 

0.32 

0.32 

0.34 

Oil 

0.11 

0.06 

0.11 

020 

0.23 

062 

0.12 

0.18 

0.73 

0.82 

1.71 

1.90 

2.20 

1.70 

179 

2.03 

0.16 

0.17 

0.24 

0.25 

0.21 

0.20 

0.00 

0.10 

0.09 

0.20 

000 

0.00 

0.18 

0.23 

0.10 

017 

0.25 

0.21 

0.24 

0.00 

000 

019 

0.24 

0.00 

0.09 

0.10 

0.11 

0.15 

0.32 

0.45 

0.11 

0.57 

0.13 

0.18 

0.29 

1.03 

0.85 

1.15 

0.76 

0.49 

0.60 

079 

0.78 

0.59 


Fully  im- 
plement- 
ed non- 
faculty 
total 


CPT  codes  and  aescnptK>ns  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Resen/ed  Applicable  FAR&DFAflS  Apply 
*  Copynght  1 994  Amencan  Dental  Association.  All  rights  resen/ed 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


5.76 

3.44 

4.11 

4.95 

15.11 

14.86 

20.81 

26.06 

M.17 

0.00 

3.40 

3.19 

7.04 

6.50 

6.73 

7.12 

3.92 

7.99 

794 

8.13 

9.61 

4.00 

3.57 

3.09 

422 

6.08 

6.55 

NA 

4.23 

5.68 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.42 

459 

6.16 

NA 

NA 

5.55 

0.00 

2.96 

3.01 

5.22 

0.00 

0.00 

5.01 

6.72 

3.51 

4.87 

6.89 

6.07 

6.55 

0.00 

0.00 

5.55 

5.97 

0.00 

3.43 

3.46 

3.66 

4.62 

8.52 

NA 

4.80 

I^A 

4.55 

5.03 

6.86 

NA 

NA 

■NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


5.30 

3.07 

3.74 

4.91 

15.39 

15.23 

21.18 

27.06 

33.21 

0.00 

3.11 

2.90 

6.43 

6.48 

6.24 

7.20 

3.32 

729 

8.05 

7.58 

9.64 

3.65 

3.34 

2.83 

3.92 

5.94 

6.69 

NA 

4.12 

559 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.12 

462 

6.06 

NA 

NA 

5.66 

0.00 

2.73 

2.82 

5.08 

0.00 

0.00 

5.20 

6.91 

3.39 

484 

7.11 

648 

6.81 

0.00 

0.00 

5.63 

6.23 

0.00 

3.07 

3.16 

377 

463 

8.91 

NA 

4.40 

NA 

4.31 

5.05 

7.12 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity total 


5.63 
3.27 
3.80 
4.95 
15.11 
14.88 
19.04 
26.05 
30.17 
0.00 
2.67 
2.64 
6.49 
6.06 
6.60 
6.65 
3.92 
7.23 
739 
7.44 
6.90 
392 
3.57 
3.01 
379 
608 
655 
14.94 
4.01 
5.64 
18.38 
20.61 
39.69 
4291 
51,71 
40.50 
41.86 
48.29 
3.51 
416 
533 
7.68 
8.18 
555 
0.00 
2.33 
301 
502 
000 
0.00 
3.46 
6.22 
3.33 
4.84 
6.89 
5.46 
6.16 
0.00 
0.00 
493 
5.51 
0.00 
2.64 
344 
386 
462 
8.52 
12.01 
4.42 
15  27 
413 
4.54 
6.86 
10.33 
17.36 
24.21 
17.19 
13.41 
19.07 
19.06 
16.31 
14.31 


Year 
2001 
transi- 
tional 
facility 
total 


5.20 
294 
3.51 
4.91 
15.39 
15.23 
19.85 
27.06 
33.21 
0.00 
256 
2.49 
6.01 
6.15 
6.14 
6.85 
3.32 
672 
7.64 
7.06 
910 
3.59 
3.34 
2.77 
3.60 
5.94 
6.69 
15.21 
3.96 
5.56 
18.39 
20.91 
40.93 
4416 
53.03 
41.71 
44.57 
51.78 
3  44 
429 
5.44 
7.64 
7.73 
5.66 
0.00 
2.25 
2.82 
4.93 
000 
0.00 
4.04 
6.53 
3.26 
4.81 
7.11 
6.03 
6.52 
0.00 
0.00 
5.17 
5.89 
0.00 
2.48 
3.15 
3.77 
4.63 
8.91 
12.51 
4.12 
16.01 
4.00 
468 
7.12 
9.99 
18.51 
25.47 
17.37 
13.40 
18.76 
1915 
1682 
14.35 


Global 


090 
010 
010 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090» 
090 
010 
010 
010 
090 
090 
090 
YYY 
010 
010 
010 
XXX 
XXX 
010 
090 
010 
010 
090 
010 
010 
XXX 
XXX 
090 
090 
YYY 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS* 


42260 

42280 

42281 

42299 

42300 

42305 

42310 

42320 

42325 

42326 

42330 

42335 

42340 

42400 

42405 

42406 

4S409 

42410 

42415 

42420 

4242S 

42426 

42440 

42450 

42500 

42S0S 

42507 

42508 

42509 

42510 

42550 

42600 

42650 

42660 

42665 

42699 

42700 

42720 

42725 

42800 

42802 

42804 

42806 

42808 

42809 

42810 

42815 

42820 

42821 

42825 

42826 

42830 

42831 

42835 

42836 

42842 

42844 

42845 

42860 

42870 

42880 

42882 

42804 

42900 

42960 

42933 

42956 

42960 

42961 

42962 

42970 

42971 

42972 

42999 

43020 

43030 

43045 

43100 

43101 

43107 

43106 

43112 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


IT 

1 

a- 

al 

Global 

Ity 

U 

.20 

090 

.94 

010 

.51 

010 

.91 

010 

.39 

090 

23 

090 

.85 

090 

.06 

090 

090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090» 
090 
010 
010 
010 
090 
090 
090 

YYY 
010 
010 
010 

XXX 

XXX 
010 
090 
010 
010 
090 
010 
010 

XXX 

XXX 

090 

090 

YYY 

010 

010 

010 

010 

090 

090 

090 

090 

010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 


CPTV 
HCPCS2 


42260 
42280 
42281 
42299 
42300 
42305 
42310 
42320 
42325 
42326 
42330 
42335 
42340 
42400 
42405 
42408 
42409 
42410 
42415 
42420 
42425 
42426 
42440 
42450 
42500 
42505 
42507 
42508 
42509 
42510 
425S0 
42600 
42650 
42660 
42665 
42699 
42700 
42720 
42725 
42800 
42802 
42804 
42806 
42808 
42809 
42810 
42815 
42820 
42821 
42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42860 
42870 
42890 
42892 
42894 
42900 
42950 
42953 
42955 
42960 
42961 
42962 
42970 
42971 
42972 
42999 
43020 
43030 
43045 
431 OO 
43101 
43107 
43108 
43112 


Mod 


Status 


Oescfiptlon 


Repair  nose  to  lip  fistula  

Preparation,  palate  mold  

Insertion,  palate  prosttiesis 

Palate/uvula  surgery  

Drainage  ot  salivary  gland 

Drainage  of  salivary  gland 

Drainage  of  salivary  gland 

Dtamage  of  salivary  gland 

Create  salivary  cyst  drain  „. 

Create  salivary  cyst  drain  

Removal  of  salivary  stone  „. 

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Biopsy  of  salivary  gland 

Biopsy  of  salivary  gland 

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst  

Excise  parotid  gland/lesion 

Excise  parotid  gland/lesion 

Excise  parotid  gland/lesion 

Excise  parotid  gfand/leskm 

Excise  parotid  glar>d/lesion 

Excise  submaxillary  gland  

Excise  sublingual  gland  

Repair  salivary  duct 

Repair  salivary  duct  

Parotid  duct  diversion 

Parotid  duct  diversion  

Parotid  duct  div8»»ioo  

Parotid  duct  diversion  

Injection  tor  salivary  x-ray 

Closure  of  salivary  fistula  

Dilation  of  salivary  duct  _ 

Dilation  ot  salivary  duct  

Ligation  of  salivary  duct 

Salivafy  surgery  procedure 

Drainage  of  tonsil  abscess  

Drainage  of  ttiroat  abscess  

Drainage  of  ttiroat  abscess  

Biopsy  of  ttiroat  

Biopsy  of  ttiroat 

Biopsy  of  upper  noseAtiroat  

Biopsy  of  upper  noseAtiroat  

Excise  pharynx  lesion  

Remove  pharynx  foreign  body  ... 

Excisron  of  necli  cyst 

Excision  of  neck  cyst  

Remove  tonsils  arid  adenoids  .... 
Remove  tonsils  and  adenoids  .... 

Removal  of  tonsils  

Removal  of  tonsils  * 

Removal  of  adenoids 

Removal  of  adenoids 

Removal  of  adenoids 

Removal  of  adenoids 

Extensive  surgery  of  throat 

Extensive  surgery  of  throat „... 

Extensive  surgery  of  throat 

Excisior  of  tonsil  tags  

Excision  of  lingual  tonsil  

Partial  removal  of  pharynx 

Revision  of  pfiaryngeal  walls 

Revision  of  pharyngeal  walls 

Repair  throat  wound         

Reconstruction  of  throat  

Repair  throat,  esoptiagus  

Surgical  opening  of  throat  

Control  throat  bleeding    

Control  throat  Weeding  

Control  throat  blaedng  '. 

Control  nosaAhroat  Maading  

Control  nose/ttiroat  bleeding  

Control  nose/throat  bleeding  

Throat  surgery  procedure  

Irrasion  of  esophagus 

Throat  muscle  surgery 

Incision  of  asopfiagus 

Excision  of  eeophagus  lesion 

Excision  of  esophagus  lesion 

Removal  of  eeophagus 

Removal  of  esophagus 

Removal  of  esophagus 


Ptiysi- 
dan 

RVUs 


9.80 
1.54 
1.93 
0.00 
1.93 
6.07 
1.56 
2.35 
2.75 
3.78 
2.21 
3.31 
4.60 
0.78 
3.29 
4.54 
2.81 
9.34 
16.89 
19.59 
13.02 
21.26 
6.97 
4.62 
4.30 
6.18 
6.11 
9.10 
11.54 
8.15 
1.25 
4.82 
0.77 
1.13 
2.53 
0.00 
1.62 
5.42 
10.72 
1.39 
1.54 
1.24 
1.58 
2.30 
1.81 
3.25 
7.07 
3.91 
4.29 
3.42 
3.38 
2.57 
2.71 
2.30 
3.18 
8.76 
14.31 
24.29 
2.22 
5.40 
12.94 
15.83 
22.88 
5.25 
8.10 
8.96 
7.39 
2.33 
5.59 
7.14 
5.43 
6.21 
7.20 
0.00 
8.09 
7.69 
20.12 
9.19 
16.24 
28.79 
34.19 
31.22 


Fufly  im- 


ed  non- 
facility 

PE 
RVUs 


6.88 

1.31 

1.58 

0.00 

2.27 

NA 

2.04 

2.43 

2.87 

410 

2.40 

3.13 

426 

2.06 

2.95 

384 

3.00 

NA 

NA 

NA 

NA 

NA 

NA 

4.28 

4.26 

4.72 

NA 

NA 

fM 

NA 

11.98 

5.56 

0.94 

1.08 

3.15 

0.00 

2.57 

4.43 

NA 

2.43 

2.49 

2.37 

2.74 

3.89 

2.77 

4.76 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 

2001 
transi- 
tional 

non- 
facMKy 

PE 
RVUs 


6.24 

1.52 

1.59 

0.00 

1.96 

NA 

1.81 

2.32 

2.73 

4.20 

2.10 

3.02 

4.35 

1.76 

2.63 

3.76 

3.01 

NA 

NA 

NA 

NA 

NA 

4.14 

4.45 

5.39 

NA 

NA 

NA 

NA 

9.11 

523 

0.81 

0.95 

292 

O.X 

2.16 

3.84 

NA 

2.02 

2.15 

2.07 

244 

3.60 

2.30 

4.42 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
0.00 
NA 
IM 
fM 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plefnent- 
ed  facil- 
ity PE 
fWUs 


6.88 
0.73 
0.95 
0.00 
1  69 
4.81 
1.39 
1.97 
1.02 
1.55 
1.13 
3.13 
4.26 
0.39 
292 
3.84 
3.00 
7.15 
11.50 
13.03 
962 
13.97 
5.37 
4.28 
4.26 
472 
5.60 
693 
8.74 
660 
0.44 
4.93 
0.39 
1.08 
302 
0.00 
1.62 
4.26 
7.92 
213 
2.20 
2.05 
2.25 
2.64 
149 
3.81 
589 
3.48 
3.68 
3.27 
3.22 
2.16 
2.26 
2.53 
313 
693 
10.50 
16  02 
259 
5.28 
9.75 
11.21 
15.71 
3.50 
6.67 
8.11 
5.88 
1.87 
4.66 
5.44 
3.38 
4.91 
5.06 
0.00 
6.52 
6.15 
12.89 
6.75 
10.02 
16.57 
16.97 
18.51 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


6.24 
1.09 
1.11 
0.00 
1.53 
4.20 
1.32 
1.98 
1.34 
2.29 
1.15 
3.02 
4.35 
0.51 
2.61 
3.76 
3.01 
698 
12.07 
13.79 
10.23 
16.82 
6.11 
4.14 
445 
539 
5.46 
7.26 
8.54 
7.03 
.  0.45 
4.75 
0.40 
0.95 
2.82 
0.00 
1.45 
3.71 
715 
1.80 
1.93 
1.83 
2.07 
2.66 
1.34 
3.71 
6.58 
3.47 
3.83 
3.17 
3.43 
213 
2.34 
2.40 
3.11 
7.01 
10.82 
17.07 
2.46 
459 
9.75 
11.37 
16.14 
3.78 
7.42 
7.80 
5.31 
1.70 
3.97 
5.70 
2.82 
4  47 
5.05 
0.00 
668 
6.91 
13.05 
6.74 
10.09 
18.53 
19.58 
19.76 


Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facWty 
total 

0.78 

17.44 

0.10 

2.95 

0.13 

3.64 

0.00 

0.00 

0.14 

4.34 

0.46 

NA 

0.11 

3.71 

0.17 

4.95 

0.22 

5.84 

0.27 

8.15 

0.16 

4.77 

0.24 

e.68 

0.32 

918 

0.06 

2.90 

0.24 

6.48 

0.34 

8.72 

0.20 

6.01 

0.78 

NA 

1.30 

NA 

1.48 

NA 

0.99 

NA 

1.60 

fM 

0.53 

NA 

0.34 

9.24 

0.32 

8.88 

0.47 

11.37 

0.46 

NA 

0.68 

NA 

0.82 

NA 

0.81 

NA 

0.05 

13.28 

0.37 

10.75 

0.06 

1.77 

0.07 

2.28 

0.18 

5.86 

0.00 

0.00 

0.11 

4.30 

0.39 

10.24 

0.64 

NA 

0.10 

392 

0.11 

4.14 

0.09 

3.70 

0.11 

4.43 

0.16 

6.35 

0.14 

4.72 

0.27 

8.26 

0.55 

IM 

0.26 

NA 

0.31 

NA 

0.25 

NA 

0.24 

NA 

0.18 

NA 

0.19 

NA 

0.16 

NA 

0.23 

fM 

0.63 

NA 

1.07 

NA 

1.82 

NA 

0.16 

NA 

0.38 

NA 

0.94 

NA 

1.15 

NA 

1.69 

NA 

0.39 

ntA 

0.62 

NA 

0.75 

NA 

0.59 

NA 

0.17 

NA 

0.40 

NA 

0.52 

NA 

0.34 

NA 

0.45 

NA 

0.53 

NA 

0.00 

0.00 

0.76 

IM 

0.62 

NA 

2.34 

NA 

0.87 

NA 

1.88 

NA 

3.29 

NA 

3.79 

NA 

363 

fM 

Year 
2001 
transi- 
tional 
non- 
fadlity 
total 


16.80 

3.16 

3.65 

0.00 

4.03 

NA 

3.48 

4J4 

5.70 

8.25 

4.47 

6.57 

9.27 

2.60 

616 

8.64 

6.02 

NA 

NA 

NA 

NA 

NA 

NA 

9.10 

9.07 

12.04 

NA 

tM 

NA 

fM 

10.41 

10.42 

1.64 

2.15 

563 

0.00 

3.89 

9.65 

NA 

3.51 

3.80 

3.40 

4.13 

6.06 

4.25 

7.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

fM 

fM 

NA 

NA 

NA 

NA 

NA 

tM 

fM 

0.00 

NA 

fM 

NA 

NA 

NA 

fM 

NA 

NA 


Fully  im- 
piernent- 
sd  facu- 
lty total 


1744 

2.37 

3.01 

0.00 

3.76 

11.34 

3.06 

449 

3.99 

5.60 

3.50 

6.68 

918 

1.23 

6.45 

872 

6.01 

17.27 

29.69 

34.10 

23.63 

36.83 

12.87 

9.24 

8.88 

11J7 

12.17 

16.71 

21.10 

15.56 

1.74 

10.12 

1.22 

2.28 

573 

0.00 

3.35 

10.07 

19.48 

3.62 

3.85 

3.38 

3.94 

5.10 

3.44 

7.33 

13.51 

7.65 

8.28 

6.94 

6.84 

4.91 

5.16 

4.99 

6.54 

16.32 

25.88 

42.13 

497 

11.06 

23.63 

2819 

40.28 

9.14 

15.39 

17  82 

13.86 

4.37 

10.65 

13.10 

9.15 

11.57 

12.81 

0.00 

15.37 

14.46 

35.35 

16.81 

28.14 

48.65 

54.95 

53.36 


Year 
2001 
trans)- 


fadlily 
total 


16.80 

2.73 

3.17 

0.00 

3.60 

10.73 

2.99 

4.50 

4.31 

6.34 

3.52 

6.57 

9.27 

1.35 

614 

864 

6.02 

17.10 

30.26 

34.86 

24.24 

39.68 

3.61 

9.10 

9.07 

12.04 

12.03 

17.04 

20.90 

15.99 

1.75 

9.94 

1.23 

2.15 

5.53 

0.00 

318 

9.52 

18.71 

3.29 

3.58 

3.16 

376 

5.12 

3.29 

723 

14.20 

764 

8  43 

6.84 

7.05 

4.88 

524 

4.86 

652 

1640 

26.20 

43.18 

4.64 

10.37 

23.63 

28.35 

4071 

942 

16.14 

17.51 

13.29 

4.20 

9.96 

13.36 

8.59 

11.13 

12.78 

0.00 

15.53 

15.22 

35.51 

16.80 

28.21 

50.61 

57.56 

54.61 


Global 


090 
010 
010 
YYY 
010 
090 
010 
010 
090 
09C 
010 
090 
090 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
YYY 
010 
010 
090 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Reserved  Appicabie  FAfiS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS* 


Mod 


Status 


Oescnpton 


Physi- 
cian 
work 

RVUs 


Fully  kn- 
ptofnem- 
sd  non- 
facility 

PE 
RVUs 


Year 
2001 
transi- 
tional 
non- 
tadlity 

PE 
RVUs 


Fully  inv 


edfadl- 

Sf  PE 
VUs 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


Mai- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facHity 
total 


Year 
2001 
traffsi- 
lioitti 
noo- 
fadllty 
total 


Year 
Fully  im-  2001 
plerTient-  transi- 
edfacU-  tional 
(ty  total        facility 

total 


Global 


43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43130 

43135 

43200 

43202 

43204 

43205 

43215 

43216 

43217 

43219 

43220 

43226 

43227 

43228 

43234 

43235 

43239 

43241 

43243 

43244 

43245 

43246 

43247 

43248 

43249 

432S0 

432S1 

43255 

43258 

43259 

43260 

43261 

43262 

43263 

43264 

43265 

43267 

43266 

43269 

43271 

43272 

43280 

43289 

43300 

43305 

43310 

43312 

43320 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43360 

43361 

43352 

43360 

43361 

43400 

43401 

4340S 

43410 

43415 

43420 

43425 

43450 

43463 

43456 

43458 

43460 

43496 

43499 


Removal  of  esophagus 

Partial  removal  of  esopfiagus  .. 
Partial  removal  of  asopfiagus  .. 
Partial  removal  of  ssopfiagus  .. 
Partial  removal  of  esophagus  .. 
Parital  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 

Removal  of  esophagus 

Removal  of  esophagus  poucli  . 
Removal  of  esophagus  pouch  . 

Esophagus  endoscopy  

Esophagus  endoscopy,  biopsy 
Esophagus  endoscopy  &  inject 
Esophagus  erKloscopy/ligation 

Esophagus  endoscopy  

Esophagus  endoscopy/lasion  .. 

Esopfiagus  ervjoscopy  

Esophagus  erxjoscopy  

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  dilation 

Esoph  erxloscapy.  repair 

Esoph  endoscopy,  ablation  

Upper  Ql  endoscopy,  exam 

Uppr  gi  endoscopy,  diagnosis  . 
Upper  GI  endoscopy,  biopsy  ... 
UpiMr  GI  endoscopy  with  tube 
Upper  gi  endoscopy  &  miect  ... 
Upper  Ql  endoscopy/ligation  ... 
Operative  upper  GI  endoscopy 

Place  gastrostomy  tube  

Operative  upper  Ql  isndoscopy 
Uppr  gi  endoscopy/guide  wire  . 

Esoph  endoscopy,  dilation 

Upper  Ql  endoscopyAumor  

Operative  upper  GI  endoscopy 
Operative  upper  GI  erKloscopy 
Operative  upper  GI  endoscopy 
Endoscopic  ultrasound  exam  .. 
Endo  cfiolangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancraalograph 
Endo  chdangiopancraatograph 
Endo  cholangioparx^reatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cfiolangiopancreatograph 
Endo  clv}langiopancreatograph 
Endo  cholangiopancreatograph 

Laparoscopy.  fundoplasty  

Laparoscope  proc.  esoph  

Repair  of  esophagus  

Repair  esophagus  and  fistula  ... 

Repair  of  esopfiagus  

Repair  esophagus  and  fistula  ... 

Fuse  esopfiagus  &  stomach 

Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 

Repair  of  esophagus  „ 

Repair  of  esophagus 

Fuse  esophagus  &  "'testine  

Fuse  esophagu";  4  intestine  

Surgical  openipj  esophagus  ... 
Surgical  opening,  esophagus  ... 
Surgical  opening,  esopfiagus  ... 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ugate  esophagus  veins  

Esophagus  surgery  for  veins  .... 

Ligate/staple  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound  

Repair  esophagus  opening 

Repair  esophagus  opening 

Dilate  esophagus 

Dilate  esopfiagus 

Dilate  esophagus 

Dilate  esopfiagus 

Pressure  treatment  esopfiagus 
Free  lejunum  flap,  microvasc  ... 
Esophagus  surgery  procedure  . 


35.27 

31.22 

90.02 

33.20 

29.19 

29.11 

33.20 

27.32 

11.75 

16.10 

1.59 

1.89 

3.77 

3.79 

2.60 

2.40 

2.90 

2.80 

2.10 

2.34 

3.60 

3.77 

2.01 

2.39 

2.69 

2.59 

4.57 

4.59 

3.39 

4.33 

3.39 

3.15 

2.90 

3.20 

3.70 

4.40 

4.55 

4.89 

5.96 

6.27 

7.39 

6.19 

8.90 

8.90 

7.39 

7.39 

6.04 

7.39 

7.39 

17.25 

0.00 

9.14 

17.39 

27.47 

30.50 

16.07 

16.58 

16.17 

15.91 

15.94 

16.23 

15.81 

16.81 

12.72 

14.79 

12.30 

28.78 

32.65 

17.09 

17.81 

16.13 

10.86 

17.06 

11.57 

16.95 

1.38 

1.51 

2.57 

3.06 

3.80 

0.00 

0.00 


NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.33 
4.72 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.50 
4.70 
4.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
'  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.22 
NA 
NA 
NA 
NA 
0.00 
0.00 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.55 
4.20 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.32 
4.38 
4.62 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.10 
NA 
NA 
NA 
NA 
0.00 
0.00 


18.53 

17.68 

17.24 

17.18 

17.78 

15.73 

19.23 

16.53 

8.86 

11.12 

1.09 

1.04 

1.58 

1.57 

1.20 

1.11 

1.28 

1.36 

1.03 

1.09 

1.51 

1.66 

0.98 

1.11 

1.21 

1.16 

1.86 

1.86 

1.44 

1.74 

1.44 

1.36 

1.26 

1.37 

1.54 

1.71 

1.85 

2.03 

234 

2.45 

285 

2.42 

3.39 

3.38 

2.85 

2.85 

2.37 

2.84 

2.85 

8.58 

0.00 

6.78 

12.11 

17.92 

22.78 

10.44 

8.54 

8.91 

10.41 

8.50 

10.62 

10.01 

14.01 

8.22 

10.69 

9.57 

16.03 

18.56 

8.46 

9.27 

8.97 

8.91 

10.65 

7.50 

11.60 

0.59' 

0.63 

1.01 

1.20 

1.46 

0.00 

0.00 


20.75 

20.12 

19.79 

19.74 

19.13 

17.59 

21.28 

18.50 

9.50 

11.52 

1.37 

1.44 

2.31 

1.91 

1.68 

1.55 

1.83 

1.86 

1.40 

1.52 

2.21 

2.37 

1.43 

1.67 

1.84 

1.64 

2.76 

2.34 

2.09 

2.60 

2.09 

1.96 

1.81 

198 

2.26 

2.60 

2.75 

2.61 

3.38 

3.46 

4.34 

3.40 

496 

4.39 

4.15 

4.34 

3.58 

4  20 

3.66 

9.66 

0.00 

7.81 

12.80 

18.05 

20.81 

11.00 

9.63 

9.83 

9.85 

9.46 

11.85 

10.88 

13.19 

8.30 

10.40 

9.58 

17.82 

20.78 

9.28 

9.56 

10.62 

9.10 

11.45 

7i2 

11.40 

0.63 

0.88 

1.43 

1.31 

1.55 

0.00 

0.00 


418 

3.01 

3.45 

3.39 

3.40 

3.21 

3.58 

294 

1.06 

1.90 

0.11 

0.13 

0.24 

0.23 

0.19 

0.17 

0.19 

0.20 

0.13 

0.15 

0.23 

0.26 

0.14 

0.15 

0.17 

0.17 

0.28 

0.28 

0.22 

0.30 

0.22 

0.20 

0.18 

0.21 

0.24 

0.27 

0.29 

0.30 

0.36 

0.38 

0.46 

0.38 

0.54 

0.54 

0.46 

0.46 

0.37 

0.44 

0.44 

1.72 

0.00 

0.88 

1.32 

3.07 

346 

1.69 

1.66 

1.66 

1.84 

1.54 

1.72 

1  70 

1.33 

1  19 

1.76 

1.29 

2.97 

3.21 

1.39 

1.76 

1.77 

1  16 

1.90 

0.85 

0.02 

0.09 

0.10 

0.16 

0.20 

0.28 

0.00 

0.00 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.03 
6.74 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
565 
7.24 
7.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.69 
NA 
NA 
NA 
NA 
0.00 
0.00 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
625 
6.22 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.47 
6.90 
7.48 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA- 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.57 
NA 
NA 
NA 
NA 
0.00 
0.00 


57  98 

60.20 

51.91 

54.35 

50.71 

53.26 

53.77 

56  33 

50  37 

51.72 

48.05 

49.91 

56.01 

58.06 

46.79 

48.76 

21.67 

22.81 

29.12 

29  52 

2.79 

3.07 

3.06 

346 

5.59 

6.32 

5.59 

5.93 

399 

4.47 

3.68 

4.12 

4.37 

4.92 

4.36 

4.86 

3.26 

3.63 

3.58 

401 

5.34 

6.04 

5.69 

640 

3.13 

3.58 

3.65 

4.21 

4.07 

4.70 

3.92 

4.40 

6.71 

7.61 

673 

7.21 

5.05 

5.70 

6.37 

7.23 

5.05 

5.70 

4.71 

5.31 

4.34 

489 

4.78 

5.39 

5.48 

6.20 

6.38 

7.27 

6.69 

7.59 

7.22 

7.80 

8.66 

9.70 

9.10 

10.11 

10.70 

1219 

8.99 

9.97 

12.83 

1440 

12.82 

13.83 

10  70 

12.00 

10  70 

12.19 

8.78 

9.99 

10.67 

12.03 

10.68 

11.49 

27.55 

28  63 

0.00 

0.00 

16.80 

17.83 

30.82 

31.51 

48.46 

48.59 

56.74 

54.77 

28.20 

2876 

26.78 

27.87 

26.74 

27.66 

28.16 

27.60 

25.98 

26  94 

28.57 

29.80 

27.52 

28.39 

32.15 

31.33 

22.13 

22.21 

27.24 

26.95 

2316 

23.17 

47.78 

49.57 

54  42 

56.64 

26.94 

27.76 

28  84 

29.13 

26.87 

28.52 

20.93 

21.12 

29.61 

30.41 

19.92 

19.64 

28.57 

28.37 

2.06 

2.10 

2.24 

249 

3.74 

4.16 

4.46 

4.57 

5.54 

5.63 

0.00 

0.00 

0.00 

0.00 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
090 
YYY 


'  CPT  codes  and  descriptions  only  are  copynght  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association.  All  rights  reserved. 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Global 

1 

» 

090 

35 

090 

26 

090 

33 

090 

72 

090 

31 

090 

36 

090 

^6 

090 

11 

090 

>2 

090 

37 

000 

t6 

000 

32 

000 

33 

000 

17 

000 

2 

000 

32 

000 

36 

000 

33 

000 

)1 

000 

34 

000 

10 

000 

» 

000 

!1 

000 

'0 

000 

U 

000 

>1 

000 

>1 

000 

'0 

000 

a 

000 

'0 

000 

11 

000 

19 

000 

CPTV 
HCPCS* 


43500 

43501 

43502 

43510 

43520 

43600 

43606 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43638 

43639 

43640 

43641 

43651 

43652 

43653 

43659 

43750 

43760 

43761 

43800 

43810 

43820 

43825 

43830 

43831 

43832 

43840 

43842 

43843 

43846 

43847 

43848 

43850 

43855 

43860 

43865 

43870 

43880 

43999 

44005 

44010 

44015 

44020 

44021 

44025 

44050 

44055 

44100 

44110 

44111 

44120 

44121 

44125 

44130 

44139 

44140 

44141 

44143 

44144 

44145 

44146 

44147 

44150 

44151 

44152 

44153 

44155 

44156 

44160 

44200 

44201 

44202 

44209 


Ktod 


Status 


Desolplion 


Ptiyai- 
dan 
wortc 

RVUs 


Surgical  opening  of  stomach 
Surgical  repair  of  stomach  .... 
Surgcal  repair  of  stomach  .... 
Surgical  opening  of  stomach 

Incision  of  pylonc  muscle  

Biopsy  of  stomach  

Biopsy  of  stomach  

Exasion  of  stomach  lesion  ... 
Excision  of  stomach  lesion  ... 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  ., 
Removal  of  stomach,  partial  ., 
Vagotomy  &  pylorus  repair  ... 
Vagotomy  &  pylorus  repair  .... 
Laparoscopy,  vagus  nerve  .... 
Laparoscopy,  vagus  nerve  ... 
Laparoscopy,  gastrostomy  .... 

Laparoscope  proc,  stom  

Place  gastrostomy  tube  

Chaige  gastrostomy  tutie  

Reposition  gastrostomy  tube 

Reconstiuction  of  pylorus  

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 

Place  gastrostomy  tube  

Place  gastrostomy  tutie  

Place  gastrostomy  tube  

Repair  of  stomach  lesion  

Gastroplasty  for  ot)esity 

Gastroplasty  for  obesity 

Gaslnc  bypass  for  obesity  

Gastnc  bypass  for  ot^esity  

Revision  gastroplasty 

Revise  stomach-txjwel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 

Repair  stomach  opening 

Repair  stomach-bowel  fistula 
Stomach  surgery  procedure  .. 
Freeing  of  bowel  adhesion  .... 

Incision  of  small  bowel  

Insert  needle  cath  bowel  

Exploration  of  small  bowel 

Decompress  small  bowel 

Incision  of  large  bowel  

Reduce  bowel  obstruction  

Correct  malrotatbn  of  bowel  . 

Biopsy  of  bowel  

Excision  ol  bowel  lesion(s)  .... 
Excision  of  bowel  lesion(s)  .... 
Removal  of  small  intestine  .... 
Removal  of  small  ntestina  .... 
Removal  of  srrall  intestine  .... 

Bowel  to  bowel  fusion 

Mobilization  of  colon  

Partial  removal  of  colon 

Partial  removal  of  colon  

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  of  colon 

Removal  of  colon/ileostomy  ... 
Removal  of  cokxi/ileostomy  ... 
Removal  of  coton/ileostomy  ... 
Removal  of  colon/ileostomy ... 
Removal  of  colon/ileostomy  ... 

Removal  of  colon  

Laparoscopy,  enterolysis  

Laparoscopy,  jeiunostomy  

Laparo,  resect  intestine    

Laparoscope  proc,  intestine  .. 


8.44 

15.31 

17.67 

9.99 

7.63 

1.91 

9.15 

11.15 

13.63 

22.54 

23.06 

24.41 

19.66 

19.66 

20.10 

21.86 

2.06 

21.76 

22.25 

14.81 

15.03 

10.15 

12.15 

7.73 

0.00 

4.49 

1.10 

2.01 

10.46 

11.19 

11.74 

14.68 

7.28 

7.84 

11.92 

11.89 

14.71 

14.85 

19.15 

21.44 

23.41 

19.69 

20.83 

19.91 

21.12 

7.40 

19.63 

0.00 

13.84 

10.68 

2.62 

11.93 

12.01 

12.16 

11.40 

13.14 

2.01 

10.07 

12.19 

14.50 

4.45 

14.96 

12.36 

2.23 

18.35 

19.51 

20.17 

18.89 

23.18 

24.16 

18.17 

21.01 

20.04 

24.41 

26.83 

24.44 

23.01 

15.88 

14.44 

9.78 

22.04 

0.00 


Fulty  im- 


ad  non- 
tadWy 

PE 
RVUs 


Year 
2001 
transi- 
tional 
non- 
iadWy 

PE 
RVUs 


NA 
KA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

1.24 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 

0.00 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 

0.00 
NA 

1.12 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 


Fully  im- 
plernent- 
ed  facil- 
ity PE 
RVUs 


4.25 

7.11 

8.22 

5.93 

5.17 

0.93 

4.55 

5.60 

6.59 

10.41 

10.53 

11.08 

8.75 

8.72 

8.87 

9.57 

0.77 

9.67 

9.92 

6.93 

7.26 

4.70 

5.44 

4.27 

0.00 

2.51 

044 

0.80 

5.44 

5.57 

5.78 

6.87 

4.12 

4.28 

6.20 

5.83 

9.81 

9.14 

11.04 

12.44 

13.40 

8.65 

9.19 

8.82 

9.32 

4.20 

910 

0,00 

6.49 

5.65 

0.97 

5.74 

6.17 

5.84 

556 

614 

0.99 

5.10 

6.31 

6.72 

1.67 

6.91 

5.92 

0J3 

8.53 

11.51 

11.77 

10.59 

10.67 

13.81 

906 

12.63 

12.85 

14.96 

15.33 

13.60 

14.36 

7.58 

6.71 

5.28 

9.89 

0.00 


Year  I  { 

2001  I  Fully  im- 

transi-  Mai-      I  plemenl- 

tional        practice  ;  ed  non- 


facility 

PE 
RVUs 


4.85 

7.66 

8.49 

6.70 

5.09 

0.83 

5.02 

6.42 

7.16 

11.98 

12.07 

12.48 

9.93 

9.91 

10.02 

1283 

0.87 

10.71 

10.90 

8.00 

8.25 

4.90 

5.73 

4.88 

0.00 

3.06 

0.52 

0.89 

5.94 

6.25 

6.59 

8.16 

4.77 

462 

6.81 

6.50 

11.08 

10.58 

12.30 

13.35 

14.07 

965 

9.73 

9.73 

10.62 

4.72 

9.06 

0.00 

7,12 

6,11 

1.51 

643 

6.53 

6.48 

6.28 

6.68 

1  12 

5.91 

7.36 

7.61 

1.88 

810 

679 

0.94 

948 

11.85 

12.16 

11.22 

11.60 

1442 

10.96 

13.50 

12.41 

15.41 

16.75 

1472 

13.86 

906 

7.28 

5.28 

11.01 

0.00 


RVUs 


0.82 

1.53 

1.80 

0.77 

0.88 

0.12 

0.90 

1.11 

1.33 

2.25 

2.29 

2.44 

1.96 

1.95 

0.02 

2.21 

0.20 

2.19 

2.25 

1.47 

1.50 

1.01 

1.03 

0.74 

000 

0.34 

0.08 

0.10 

1.04 

1.07 

1.16 

1.45 

0.70 

0.74 

1.14 

1.18 

1.49 

1.47 

1.90 

2.06 

2.34 

1.91 

1.92 

1.98 

2.12 

0.72 

1.97 

0.00 

1.37 

1.06 

0.25 

1.15 

1.17 

1.20 

1.13 

1.28 

0.14 

0.97 

1.17 

1.43 

0.44 

1.48 

1.22 

0.22 

1.81 

1.94 

0.02 

1.88 

2.30 

240 

1.81 

2.11 

1.98 

2.39 

2.72 

244 

2.33 

1.58 

1.41 

1.35 

2.17 

0.00 


ladlity 
total 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


Fully  (rt>- 
plerTle^t• 
ed  facil- 
ity total 


NA 

NA 

13.51 

1411 

090 

NA 

NA 

23  95 

24.50 

090 

NA 

NA 

27.69 

27.96 

090 

NA 

NA 

16.69 

1746 

090 

NA 

NA 

13.68 

1360 

090 

NA 

NA 

2.96 

286 

000 

NA 

NA 

14.60 

15  07 

090 

NA 

NA 

17.86 

18.68 

090 

NA 

NA 

21.55 

2212 

090 

NA 

NA 

3520 

36  77 

090 

NA 

NA 

35.88 

37.42 

090 

NA 

NA 

37.93 

39  33 

090 

NA 

NA 

30.37 

31.55 

090 

HA 

NA 

30.33 

31.52 

090 

NA 

NA 

28.99 

30.14 

090 

NA 

NA 

33.64 

36.90 

090 

NA 

NA 

3.03 

3.13 

zzz 

NA 

NA 

33  62 

34.66 

090 

NA 

NA 

34.42 

35.40 

090 

NA 

NA 

2321 

24.28 

090 

NA 

NA 

23.79 

24  78 

090 

NA 

NA 

15.86 

1606 

090 

NA 

NA 

16.62 

18.91 

090 

NA 

NA 

12.74 

13.35 

090 

000 

0.00 

0.00 

0.00 

YYY 

NA 

NA 

7.34 

7.89 

010 

242 

2.x 

1.62 

1.70 

000 

NA 

NA 

2.91 

3.00 

000 

NA 

NA 

16.94 

17.44 

090 

NA 

NA 

17.83 

18.51 

090 

NA 

NA 

18.68 

19  49 

090 

HA 

NA 

23.00 

24.29 

090 

NA 

NA 

12.10 

12.75 

090 

NA 

NA 

12.86 

1320 

090 

NA 

NA 

19.26 

1987 

090 

NA 

NA 

18.90 

19.57 

090 

NA 

NA 

26.01 

27.28 

090 

NA 

NA 

25.46 

26.90 

090 

NA 

NA 

32.09 

33.35 

090 

NA 

NA 

35.94 

36.85 

090 

NA 

NA 

39.15 

39.82 

090 

NA 

NA 

30.25 

31.25 

090 

NA 

NA 

31.94 

32.48 

090 

NA 

NA 

30.71 

31.62 

090 

NA 

NA 

32.56 

33.86 

090 

NA 

NA 

12.32 

12.84 

090 

NA 

NA 

30  70 

30.66 

090 

0.00 

0.00 

0.00 

.        0.00 

YYY 

NA 

NA 

21.70 

22  33 

090 

NA 

NA 

17.39 

17.85 

090 

NA 

NA 

3.84 

438 

ZZZ 

NA 

NA 

18.82 

19.51 

090 

NA 

NA 

19.35 

19.71 

000 

NA 

NA 

1922 

•19.86 

090 

NA 

NA 

18.09 

18.81 

090 

NA 

NA 

20.56 

21  10 

090 

NA 

NA 

314 

327 

000 

NA 

NA 

16.14 

16.95 

090 

NA 

NA 

19.67 

20.72 

090 

NA 

NA 

22.65 

23.54 

090 

NA 

NA 

6.56 

677 

777 

NA 

NA 

23  35 

24.54 

090 

NA 

NA 

19.50 

20.37 

090 

NA 

NA 

3.28 

3.39 

ZZZ 

NA 

NA 

28  69 

29  64 

090 

NA 

NA 

32.96 

33.30 

090 

NA 

NA 

31.96 

32.35 

090 

NA 

NA 

31.36 

3199 

090 

NA 

NA 

36.15 

37.08 

090 

NA 

NA 

40.37 

40.96 

090 

NA 

NA 

29.04 

X.94 

090 

NA 

NA 

35.75 

36  62 

090 

NA 

NA 

34.87 

34  43 

090 

NA 

NA 

41.76 

4221 

090 

NA 

NA 

44.88 

46  30 

090 

NA 

NA 

40  48 

4160 

090 

NA 

NA 

39.70 

3920 

090 

NA 

NA 

25.04 

26.52 

090 

NA 

NA 

22.56 

2313 

090 

NA 

NA 

16.41 

1641 

090 

NA 

NA 

34.10 

3522 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

Year 
2001 
transi- 
tional 
fadHty 
total 


Qlobal 


'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  rights  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


44300 

44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44360 
44361 
44363 
44364 
44366 
44366 
44369 
44372 
44373 
44376 
44377 
44378 
44380 
44382 
44385 
44386 
44388 
44389 
44380 
44381 
44382 
44383 


44500 

44602 
44603 

44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 
44680 
44661 
44680 
44700 
44799 


44820 


44899 

44900 
44801 
44860 


44960 
44970 
44979 
45000 
45005 
45020 
45100 
45108 
45110 
45111 
45112 
45113 
45114 
45116 
45119 
45120 
45121 
45123 
45126 
45m 
45135 
45150 
45160 
45170 
45190 


Mod 


Status 


Description 


Open  bowel  to  skin  „ 

lleostomy/)eiunostoniy  _ 

Revision  of  ileostomy 

Revision  of  ileostomy 

Devise  bowel  pouch  

Cotostomy  

Cotostomy  with  biopsiea 

Revision  ot  colostomy 

Revision  o(  colostomy 

Revision  ot  colostomy 

Small  txnvel  endoscopy 

SmaH  bowel  endoscopy/biopsy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoecopy 

Small  bowel  endoecopy 

SmaH  bowel  endoscopy  . 

SmaJi  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  andosccpy 

Smal  IXMMt  endoaccpyA>iopsy 

SmaH  bowel  endoscopy _ 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Endoscopy  ol  bowel  pouch  

Endoscopy.  Dowel  pouch/biop  . 

Colon  endoscopy  

Colonoscopy  with  biopsy  

Colonoscopy  tor  foreign  body  .. 

Colonoscopy  for  bleeding  

Colonoscopy  &  polypectomy  ... 
Colonascopy.  lesion  removal ... 

Colonoscopy  w/snara  

Intro,  gastrointestinal  tuba  

Suture.  smaH  intestma  

Suture,  small  intesDre  

Suture,  large  intestine 

Repair  a*  bowel  lesion  

Intestinal  siricturoplasty  „ 

Repair  bowel  opening 

Repair  bowel  opening 

Repair  bowel  opening  

Repair  Dowel-skm  fistula 

Repair  bowel  fistula    

Repair  bowel-bladder  fistula  .... 
RepaK  boweHiladder  fistula   ... 

Surgical  ravWon.  intestine   

Suspend  bowel  w/prosttfesis  ... 

Intestine  surgery  procedure 

Excision  of  bowel  pouch 

Excision  ot  mesentery  lesion  ... 

Repair  of  mesentery  

Bowel  sutgery  procedure 

Drain  app  abaoass.  open 

Drain  app  abscess,  percut 

Appendectomy  _ 

Appendectomy  add-on 

Appendectomy     

Laparoscopy.  appendectomy  ... 

Laparoscope  proc,  app 

Drainage  01  pelvic  aiiscess  

Drainage  o<  rectal  tfascess  

Drainage  of  rectal  abscess 

Biopsy  0*  rectum  

Removal  of  anorectal  lesion  .... 

Removal  of  rectum    _ 

Partial  removal  of  rectum  

Removal  of  rectum  _ 

Parbal  proctectomy  

Partial  removal  of  rectum  

Partial  removal  ol  rectum  

Remove  rectum  w/reservoir 

Removal  of  rectum    

Removal  of  rectum  and  colon  . 

Partial  proctectomy    

Pelvic  exenteration    

Excision  of  rectal  prolapse  

Excision  of  rectal  prolapse  

Excision  of  rectal  stricture  

Excisicn  of  rectal  lesion 

Excision  of  rectal  lesion 

Oestnxton.  rectal  tumor  


Physi- 
cian 
wotti 

RVUs 


8.88 

11.70 

5.88 

11.04 

15.47 

12.94 

11.96 

5.66 

11.32 

12.46 

2.92 

3.23 

3.94 

4.22 

3.73 

4.97 

5.09 

4.97 

3.94 

5.68 

5.98 

7.71 

1.51 

1.82 

1.82 

2.12 

2.82 

3.13 

3.83 

4.32 

3.82 

4.84 

4.43 

0.49 

10.61 

ai4 

14.28 

15.37 

14.19 

10.87 

13.41 

22.59 

14.83 

15.25 

14.63 

16.99 

13.72 

14.35 

0.00 

11.23 

10.31 

9.57 

0.00 

8.82 

3.38 

8.70 

1.53 

10.74 

8.70 

0.00 

4.52 

1.99 

4.72 

3.68 

4.76 

23.80 

16.48 

25.96 

25.99 

23.22 

20.89 

26.21 

0.2S 

27.51 

14.20 

38.39 

13.97 

16.36 

5.67 

13.02 

9.77 

8.28 


Fu»y  im- 


ed  non- 
facillty 

PE 
RVUs 


HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

IM 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.11 

4.25 

4i7 

4.68 

5.47 

5.14 

5.07 

5.39 

6.60 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NK 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

4.11 

NA 

4.47 

5.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.50 

NA 

NA 

5.23 

NA 

NA 

NA 


Year 
2001 


tional 
non- 

tadllty 
PE 

RVUs 


NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

2.97 

3.61 

4.16 

4.60 

4.82 

5.28 

5.20 

5.51 

6.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

IM 

3.43 

NA 

3.86 

4.86 

NA 

NA 

NA 

NA 

I'M 

NA 

NA 

NA 

IM 

NA 

14.50 

NA 

NA 

4.84 

NA 

NA 

NA 


Fulylm- 
plarnent- 
ed  facil- 
ity PE 
RVUs 


5.48 
8.53 
439 
8.64 
11.30 
9.77 
9.54 
3.91 
666 
7.06 
1.36 
1.45 
1.67 
1.81 
1.66 
2.08 
2.13 
2.11 
1.79 
2.33 
2.46 
3.08 
0.83 
0.95 
0.89 
1.06 
1.31 
1.43 
1.64 
169 
1.67 
2.03 
1  90 
0.34 
5.30 
6.56 
6.64 
7.32 
660 
5.31 
6.26 
9.70 
7.19 
7.31 
6.83 
7.85 
682 
7.02 
0.00 
553 
532 
4.96 
0.00 
5.13 
4.22 
4.70 
0.57 
5.75 
4.18 
0.00 
3.55 
1.45 
3.39 
1.96 
3.01 
11.62 
8.49 
11.93 
11.18 
10.86 
9.88 
11.68 
11.47 
1298 
6.99 
14.50 
6.76 
8.01 
305 
6.28 
5.01 
4.45 


Year 
2001 
transi- 
tional 
tadWy 

PE 
RVUs 


5.75 
8.54 
4.13 
8.29 
11.09 
9.35 
962 
3.39 
6.31 
7.10 
1.89 
2.05 
206 
262 
236 
3.05 
3.12 
3.07 
2.49 
2.85 
3.00 
374 
1.07 
1.26 
1.30 
1.21 
1.96 
2.16 
1.94 
2.70 
2.65 
299 
2.83 
0.35 
6.05 
7.39 
7.12 
8.03 
678 
5.60 
7.30 
10.36 
7.17 
7.47 
739 
9.67 
775 
8.35 
0.00 
5.57 
556 
5.24 
0.00 
5.01 
3.86 
4.85 
0.88 
5.91 
4.46 
0.00 
310 
1.44 
3.25 
2.00 
2.96 
13.14 
9.56 
13.31 
1274 
1232 
1033 
13.12 
13.05 
12.66 
844 
14.50 
7.49 
1034 
3.21 
6.74 
5.01 
4.72 


Mal- 
practice 
RVUs 


0.88 
1.16 
0.53 
1.05 
1.47 
1.28 
1  18 
0.55 
1.12 
1.23 
0.18 
0.19 
0.23 
0.27 
0.24 
0.31 
0.32 
0.33 
0.25 
037 
0.37 
0.50 
0.10 
0.11 
0.13 
0.17 
0.22 
0.22 
0.31 
0.29 
0.28 
0.34 
0:32 
0.02 
1.05 
1.38 
1.39 
1.50 
1.39 
1.08 
1.33 
223 
1  48 
1.50 
1.24 
1.57 
1.37 
1.25 
0.00 
1.09 
1.01 
0.95 
000 
0.81 
0.32 
0.86 
0.14 
1.07 
0.86 
000 
0.38 
0.19 
0.45 
0.35 
0.48 
2.33 
1.63 
2.55 
2.48 
229 
2.04 
2.58 
2.31 
2.65 
1.41 
273 
1.41 
1.62 
0.56 
1.30 
0.98 
0.83 


Fully  im- 
plement- 
ed non- 
facmty 
total 


NA 
NA 
IM 
NA 
NA 
NA 
tiA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
I'M 
NA 
IM 
fM 
NA 
NA 
5.06 
6.54 
7.31 
8.03 
9.61 
9.75 
917 
10.57 
11.35 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^A 

NA 

NA 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

6.29 

NA 

8.50 

10.75 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

55.62 
NA 
NA 

11.46 
NA 
NA 
NA 


'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
»Copynght  1994  American  Dental  Association.  All  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


Year 
2001 
transi- 
tional 
nort- 
facMty 
total 


NA 

NA 

NA 

r4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

492 

5.90 

722 

7.95 

8.96 

989 

9.30 

10.69 

11.10 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 

0.00 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

5.61 
IM 

789 
10.10 
NA 
NA 
NA 
NA 
NA 
NA 
t4A 
tM 
NA 
NA 
55  62 
NA 
NA 
11.07 
NA 
NA 
NA 


Fully  im- 
plernent- 
ed  facil- 
ity total 


15.24 

21.39 

10.80 

20.73 

28.24 

23.99 

22.70 

10.12 

19.10 

20.75 

4.46 

487 

5.84 

6.30 

563 

736 

7.54 

7.41 

5.94 

839 

8.81 

11.29 

244 

2.88 

284 

335 

4.35 

4.78 

578 

6.30 

5.77 

7.21 

6.65 

085 

1696 

808 

2231 

24  19 

2218 

17.26 

21.00 

34  52 

23.50 

2406 

22.70 

26.41 

21.91 

22.62 

0.00 

17.85 

16.64 

15.46 

0.00 

14.76 

7.92 

14.26 

^24 

17.56 

13.74 

0.00 

645 

3.63 

8.56 

6.01 

8.25 

37.75 

26.60 

40.44 

39.65 

3637 

32.81 

40.47 

14.03 

43.14 

22.60 

55  62 

22.14 

26.02 

9.28 

20.60 

15.76 

13  56 


Year 
2001 
transi- 
tional 
facility 
total 


15.51 

21  40 
10.54 
20  38 
28.03 
23.57 
22.78 

960 

1875 

20.79 

4.99 

5.47 

6.23 

711 

633 

8.33 

8.53 

8.37 

6.68 

891 

935 

11.95 

266 

319 

3.25 

3.50 

5.00 

551 

6.08 

7.31 

6.75 

8.17 

7.58 

0.86 

17.71 

8.91 

22.79 

24.90 

22.36 

17.55 

22  04 
3518 

23  48 
2422 
23.26 
28.23 
22.84 
23.95 

0.00 

17  89 

16  88 

15  76 

0.00 

14.64 

7.56 

14.41 

2.55 

17.72 

14.02 

0.00 

8.00 

3.62 

842 

6.03 

8.22 

39.27 

27.67 

41  82 
41.21 
37.83 
33.26 
41.91 
15.61 

42  82 
24.05 
55.62 
22.87 
28.35 

9.44 
21.06 
15  76 
13.83 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
YYY 
090 
000 
090 
ZZZ 
090 
090 
YYY 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS* 


45300 
46303 

45305 
45307 
4S308 
45309 
45315 
4S317 
45320 
45321 
45330 
45331 
45332 
45333 
45334 
45337 
45338 
45339 
4S355 
45378 
45378 
45379 
45380 
45382 
45383 
46384 
45385 
45500 
46505 
45520 
45640 
4S541 
46660 
46560 
45562 
45663 
46800 
46806 
46820 
4582S 
45900 
45905 
45910 
45815 
45999 
46030 
46040 
46045 
40060 
40060 
4a07O 
46080 
46083 
46200 
46210 
46211 
46220 
'46221 
46230 
46250 
46255 
46257 
46256 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46286 
46310 
40600 


40010 
40611 
40012 
40614 
46615 


'CPT  CO 
'Copyng 
aPERVL 
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1 

(iMmI 

51 

090 

W 

090 

>4 

090 

» 

090 

33 

090 

57 

090 

Ji 

090 

50 

090 

rs 

090 

^ 

090 

19 

000 

»7 

000 

O 

000 

1 

000 

33 

000 

33 

000 

53 

000 

37 

000 

38 

000 

)1 

000 

15 

000 

» 

000 

38 

000 

9 

000 

>5 

000 

50 

000 

» 

000 

51 

000 

)8 

000 

11 

000 

'5 

000 

7 

000 

58 

000 

16 

000 

'1 

090 

>1 

090 

'9 

090 

M 

090 

)6 

090 

)5 

090 

M 

090 

8 

090 

M 

090 

n 

090 

!6 

090 

•3 

090 

M 

090 

6 

090 

K) 

YYY 

19 

090 

18 

090 

'6 

090 

X) 

YYY 

M 

090 

i6 

000 

1 

090 

>5 

777 

'2 

090 

)2 

090 

» 

YYY 

K) 

090 

(2 

010 

£ 

090 

» 

090 

S 

090 

"7 

090 

17 

090 

12 

090 

1 

090 

13 

090 

« 

090 

»1 

090 

1 

090 

12 

090 

e 

090 

12 

090 

7 

090 

e 

090 

14 

090 

« 

090 

-6 

090 

13 

090 

CPTV 
HCPCS' 


45300 
45303 
45305 
45307 
45308 
45309 
45315 
45317 
45320 
45321 
45330 
45331 
45332 
45333 
45334 
45337 
45338 
45339 
45355 
45378 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
45500 
45505 
45520 
45540 
45541 
45550 
45560 
45562 
45563 
45800 
45805 
45820 
45825 
45900 
45905 
45910 
45915 
45999 
46030 
46040 
46045 
46050 
46060 
46070 
46060 
46083 
46200 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 
46258 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46288 
46320 
46500 
46600 
46604 
46606 
46608 
46610 
46611 
46612 
46614 
46615 


Mod 


53 


Status 


Descnpton 


Proctosigmoidoscopy  

Proctosigmoidoscopy  , 

Proctosigmoidoscopy  &  biopsy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoiaoscopy 

Proctosigmoidoscopy 

ProctosigmoiOoscopy 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  arid  biopsy 

Sigmoidoscopy 

Sigmoidoscopy  &  polypectomy 
Sigmoidoscopy  for  bleeding  ... 
Sigmoidoscopy  &  decompress 

Sigmoidoscopy  

Sigmoidoscopy     

Surgical  colonoscopy 

Diagnostic  colonoscopy  

Diagnostic  colonoscopy  

Colonoscopy  

Colonoscopy  and  biopsy  

Cdonoscopy/control  bleeding  .. 
Lesion  removal  colonoscopy  ... 

Colonoscopy  

Lesion  removal  colonoscopy  ... 

Repair  ot  rectum  

Repair  of  rectum  

Treatment  ot  rectal  prolapse  ... 

Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum/remove  sigmoid 

Repair  ot  rectocele  

Expioration/repair  ot  rectum  .... 
Exploration/'repair  of  rectum  .... 

Repair  rect/bladder  fistula 

Repair  fistula  w/colostomy 

Repair  rectourethral  fistula  

Repair  fistula  w/colostomy 

Reduchon  ot  rectal  prolapse  .... 

Dilation  of  anal  sphincter  

Dilation  of  rectal  nanowmg 

Remove  rectal  obstruction  

Rectum  surgery  procedure  

Removal  ot  rectal  martter  

Incision  o(  rectal  abscess  

Incision  ot  rectal  abscess  

Incision  of  anal  abscess  

IrKision  of  rectal  abscess  

Incision  of  anal  septum 

Incision  of  ar^l  sphincter 

Incise  external  hemontioid  

Removal  ot  anal  fissure  

Removal  of  anal  crypt 

Removal  c(  anal  ctypts 

Removal  d  anal  tab  

Ligation  ot  hemorrhoid(s) 

Removal  of  anal  labs 

HemorrtKJidectomy _ 

Hemo(Ttx)idectomy 

Remove  hetnontyiids  S  fisstna 
Remove  hemontraids  &  fistula 

Hemofitioidectomy 

Remove  hamorrtKuds  &  fissure 
Remove  tiemorrhoids  &  fistula 

Removal  of  anal  fistula  

Removal  ot  anal  fistula 

Removal  ot  anal  fistula  

Removal  ol  anal  fistula  

flapair  anal  fistula 

Removal  of  hemontioid  dot  .... 

Injection  Into  hemorrtxiids  

Diagnostic  anoscopy 

Anoscopy  and  dilation  

Anoscopy  and  biopsy  

Anoscopy/  remove  for  body 

Anoscopy/remove  lesion  , 

Anoscopy  , 

Anoscopy/  remove  lesions 

Arxjscopy/control  bleeding 

Anoscopy    


Pliysl- 
cian 
wort( 

RVUs 


0.70 
0.80 
1.01 
1.71 
1.51 
2.01 
2.54 
2.73 
2.88 
2.12 
0.96 
1.26 
1.96 
1.96 
2.99 
2.36 
2.57 
3.14 
3.52 
3.70 
0.96 
4.72 
4.01 
5.73 
5.87 
4.70 
5.31 
7.29 
6.02 
0.55 
12.92 
10.64 
18.26 
8.40 
12.21 
18.63 
14.11 
16.50 
14.67 
16.87 
1.83 
1.81 
1.96 
2.20 
0.00 
1.23 
4.96 
4.32 
1  19 
5.69 
2.71 
2.49 
1.40 
3.42 
2.67 
4.25 
1.56 
1.43 
2.57 
4.53 
5.36 
6.28 
6.67 
742 
8.24 
8.73 
3.72 
456 
5.96 
4.09 
7.13 
1.61 
1.61 
0.50 
1.31 
0.81 
1.51 
1.32 
1.81 
2.34 
2.01 
2.66 


Fully  im- 


sdnon- 
tedttty 

PE 
RVUs 


1.27 

1.46 

1.43 

2.57 

1.62 

2.19 

2.66 

2.08 

2.07 

MA 

1.68 

1.93 

3.39 

3.04 

NA 

NA 

3.29 

2.36 

NA 

5.39 

1.68 

5.92 

5.61 

6,72 

6.47 

7.26 

743 

hJA 

NA 

0.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.65 

3.89 

3.90 

0.00 

2.61 

5.00 

NA 

3.17 

NA 

NA 

3.29 

4.20 

3.38 

4.94 

4.53 

1.22 

2.79 

3.87 

5.02 

5.69 

NA 

NA 

NA 

4.65 

4.41 

NA 

3.61 

NA 

3.45 

2.33 

0.70 

0.90 

0.79 

1.72 

1.34 

1.86 

2.23 

1.56 

1.63 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


1.10 

1.27 

1.30 

2.27 

1.52 

1.95 

232 

1.90 

2.06 

NA 

1.59 

1.89 

3.02 

2.89 

NA 

NA 

3.08 

2.65 

NA 

516 

1.59 

5.89 

5.51 

6.63 

6.46 

6.85 

7.38 

NA 

NA 

0.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.33 

315 

3.14 

0.00 

2.07 

4.21 

NA 

254 

NA 

NA 

3.05 

332 

343 

3.92 

3.91 

1.09 

2.27 

3.13 

4.54 

5.55 

NA 

NA 

NA 

NA 

NA 

4.00 

4.67 

NA 

3.33 

NA 

2.78 

1.84 

0.60 

0.78 

0.69 

1.58 

1.24 

1.63 

2.05 

1.59 

1.64 


Fully  im- 

plernent- 

ed-fadl- 

ifyPE 

RVUs 


0.33 
0.37 
0.45 
0.69 
0.64 
0.81 
1.00 
1.08 
1.13 
0.85 
0.42 
0.53 
0.78 
0.78 
1.15 
0.93 
1.01 
1.20 
1.26 
1.63 
0.42 
1.99 
1.74 
2.18 
2.40 
1.98 
2.20 
3.96 
3.07 
0.19 
6.67 
5.78 
8.56 
4.74 
6.06 
9.22 
653 
8.45 
6.76 
8.91 
0.76 
0.70 
0.82 
0.78 
0.00 
1.08 
2.94 
264 
1.12 
3.51 
2.56 
1.55 
1.23 
2.19 
2.01 
265 
0.58 
0.53 
1.59 
2.77 
3.05 
3.35 
3.43 
4.17 
4.39 
4.61 
2.44 
2.65 
3.54 
245 
4.06 
1.26 
0.59 
0.15 
0.48 
0.30 
0.49 
0.49 
0.67 
0.87 
0.72 
1.00 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


0.40 
0.45 
0.57 
0.86 
0.79 
0.92 
1.07 
1.15 
1.36 
1.04 
0.65 
0.84 
1.06 
1.19 
1.60 
1.40 
1.37 
1  78 
1.26 
2.34 
0.65 
294 
2.61 
3.23 
3.41 
2.89 
3.46 
4.59 
4.01 
0.31 
7.69 
7.10 
9.54 
4.86 
6.74 
10.38 
7.56 
9.68 
7.51 
9.36 
073 
0.72 
0.85 
0.80 
0.00 
0.92 
2.66 
2.48 
1.00 
4.09 
2.29 
1.74 
1.09 
2.54 
1.72 
2.50 
0.61 
0.58 
1.42 
2.85 
3.57 
3.93 
4.17 
4.78 
5.09 
5.28 
2.34 
3.35 
4.31 
2.46 
4.01 
1.14 
0.53 
0.19 
0.46 
0.32 
0.66 
060 
0.73 
1.03 
0.96 
1  17 


006 
0.07 
0.10 
0.16 
0.14 
0.19 
0.23 
0.25 
0.26 
018 
0.07 
0.09 
0.14 
0.14 
0.20 
0.17 
0.18 
0.22 
0.28 
0.26 
0.07 
0.34 
0.26 
0.36 
0.40 
0.32 
0.35 
073 
0.60 
0.06 
1.26 
1.07 
1.82 
0.68 
1.14 
1J0 
1.11 
1.49 
1.28 
1.49 
0.18 
0.15 
0.16 
0.19 
0.00 
012 
0.50 
0.43 
0.11 
0.57 
0.28 
0.25 
Oil 
0.34 
0.25 
0.41 
0.15 
0.14 
0.25 
044 
0.53 
0.63 
0.66 
0.74 
0.83 
0.87 
0.37 
0.46 
0.61 
0.41 
0.71 
0.15 
0.16 
0.04 
0.11 
0.08 
0.13 
011 
016 
02O 
0.17 
0.23 


Fully  im- 
plement- 
ed non- 
facility 
total 


2.03 

2.33 

2.54 

4.44 

3.27 

4.39 

5.43 

5.06 

5.21 

NA 

2.71 

3.28 

5.49 

5.14 

NA 

NA 

6.04 

572 

NA 

9.35 

271 

10.96 

988 

12.81 

12.74 

12.28 

1309 

NA 

NA 

1.26 

NA 

NA 

NA 

HA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

4.61 

6.01 

6.29 

0.00 

396 

10.46 

NA 

4.47 

NA 

NA 

6.03 

5.71 

7.14 

7.86 

9.19 

2.93 

4.36 

6.69 

9.99 

11.58 

NA 

fM 

NA 

NA 

NA 

8.74 

9.43 

NA 

8.11 

NA 

5.21 

4.10 

1.24 

2.32 

1.68 

3.36 

277 

3.83 

4.77 

3.74 

4.54 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


FuHy  im- 


ad  facil- 
ity total 


1.86 

2.14 

2.41 

4.14 

3.17 

4.15 

5.09 

4.88 

5.20 

NA 

2.62 

3.24 

5.12 

4.99 

NA 

NA 

5.83 

6.01 

NA 

9.12 

2.62 

10.95 

978 

12.72 

12.73 

11.87 

13.04 

t4A 

NA 

1.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.09 

5i7 

5.53 

O.OO 

3.42 

9.67 

NA 

3.84 

NA 

NA 

579 

4.83 

19 

684 

8.57 

2.80 

3.64 

5.95 

9.51 

11.44 

NA 

NA 

NA 

NA 

NA 

809 

9.69 

NA 

7.83 

NA 

4.54 

3.61 

1.14 

2.20 

1.58 

3.22 

2.67 

3.60 

4.59 

3.77 

4.55 


1.09 
1.24 
1.56 
256 
2.29 
3.01 
377 
4.06 
4.27 
315 
1  45 
1.88 
288 
2.68 
4.34 
3.46 
3.76 
456 
5.06 
559 
1.45 
7.05 
6.01 
8.27 
8.67 
7.00 
7.86 
11.98 
969 
0.80 
20.85 
17.49 

28  64 
13.82 
19.41 

29  65 
21.75 
26  44 
22.71 
27^7 

2.77 
2.46 
2.94 
3.17 
0.00 
2.43 
840 
739 
242 
977 
555 
*29 
2.74 
5.95 
493 
7.31 
2.29 
2.10 
4.41 
7.74 
8.94 
10.26 
10.76 
12.33 
13.46 
14.21 
6.53 
7.67 
10.13 
6.95 
11.90 
3.02 
2.36 
0.69 
1.90 
1.19 
2.13 
1.92 
2.64 
3.41 
2.90 
3.91 


Yea/ 
2001 
tranai- 


iacltty 
Mai 


1.16 

1.32 

1  68 

273 

244 

312 

3.84 

413 

4.50 

3.34 

1.68 

219 

316 

329 

479 

3.93 

4.12 

5.14 

5.06 

6.30 

1.68 

800 

6.88 

932 

9.68 

791 

912 

1261 

1063 

0.92 

2187 

18.81 

29.62 

13.94 

20.09 

30.81 

22.78 

27.67 

23.46 

27.72 

2.74 

246 

297 

319 

0.00 

2.27 

6.12 

723 

2.30 

10.K 

528 

4.48 

2.60 

6.30 

4.64 

7.16 

2.32 

2.15 

424 

7.82 

946 

10.84 

11.50 

12.94 

14.16 

14.88 

6.43 

8.37 

10.90 

6.96 

11  85 

2.90 

2.30 

0.73 

1.66 

121 

2.30 

2.03 

270 

3.57 

3.14 

4.06 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
000 
090 
090 
090 
090 
090 
090 
000 
060 
090 
090 
010 
010 
010 
010 
YYY 
010 
090 
090 
010 
090 
090 
010 
010 
090 
090 
090 
010 
010 
010 
000 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
000 
000 
000 

000 

000 


'  CPT  codes  and  descnptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 

'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS» 


46700 
46705 
46715 
46718 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46781 
46762 
46900 
46910 
46916 
46917 
46922 
46924 
46934 
4693S 
46936 
46937 
46938 
48940 
46942 
46945 
46946 
46999 
47000 
47001 
47010 
47011 
47015 
47100 
47120 
47122 
47125 
47130 
47133 
47134 
47135 
47136 
47300 
47350 
47360 
47361 
47362 
47399 
47400 
47420 
47425 
47460 
47480 
47490 
47500 
47505 
47510 
47511 
47525 
47530 
47550 
47552 
47553 
47554 
47555 
47556 
47560 
47561 
47562 
47563 
47564 
47570 
47579 
47600 
47605 
47610 


Mod 


Status 


OescnptKsn 


Repair  o«  anal  stricture  

Rapaif  of  anal  stricture  

RafMUr  of  anovaginal  fistula  .... 
Rapair  of  anovagmal  fistula  .... 
Construction  of  at>sam  anus  ... 
Constructioo  ot  absent  anus  ... 
ConstructKX)  of  absent  anus  ... 
Repair  of  imperforated  anus  ... 

Repair  ot  cioacal  anomaly  

Repair  of  cioacal  aivxnaly  

Rapair  of  doacal  arxxnaly  

Rapair  of  anal  sphincter  

Repair  o«  anai  sphifxAar  

Reconstruction  ol  anus 

Removal  of  suture  from  anus  . 

Repair  of  anal  spn>rx:ter  

Repair  ot  anal  spriincter  

hnptant  artificial  sphincter  

Oestnjction.  anal  lasion(s)  

Destruction,  anal  lesion(s)  

Cryosurgery,  anal  lesion(s) 

Laser  surgery,  anai  lesions  .~. 

Excision  of  anai  lesion(s) 

Oestnjction.  anai  lasion(s)  

Destruction  ol  hemorrtioids  .... 
Destruction  of  hemorrtxjids  .... 
Destruction  of  tiemorrtraids  .... 
Cryottieiapy  of  rectal  lesion  .... 
Cryotherapy  of  rectal  lesion  .... 

Treatment  of  anai  fissure 

Trsatmant  of  anal  fissure 

Ligation  of  hemorrtKwls 

Ligation  ot  herT>orrtK>ids  

Anus  surgery  pnx»dure  

Naadia  biopsy  of  liver  

Needle  biopsy,  liver  add-on  .... 

Open  drainage,  liver  lesion 

Percut  drain,  liver  lesion  

Inject/aspirate  liver  cyst 

Wedge  biopsy  of  liver 

Partial  removal  of  liver 

Extensive  removal  of  irvar  

Partial  removal  of  liver 

Partial  rerrxjval  ot  livef 

Removal  ot  donor  liver  

Partial  removal,  dorxx  liver 

Transplantation  of  liver  

Transplantation  of  liver  

Surgery  for  liver  lesion 

Repair  liver  wound 

Repair  liver  wourxj 

Repair  liver  wound 

Repair  liver  wour>d  

Liver  surgery  procedura 

liKJsion  of  liver  duct 

IrKision  of  bile  duct _ 

Incision  of  bile  duct 

Incise  bile  duct  sphincter 

Incision  of  gallbladder 

Incision  of  gallbladder 

Injection  for  liver  x-rays 

IntectKX)  for  liver  x-rays  

Insert  catheter,  bile  duct 

Insert  bile  duct  drain  

Change  bile  duct  cattieter  

Revisa/rainsen  bile  tube  

Bile  duct  endoscopy  add-on  ... 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  ttvu  slun 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Laparoscopy  w/cholangio  

Laparo  w/chdangio/bopsy  

Laparoscopic  cholecystoctorriy 
Laparo  ctiolecystectamy/graph 
Laparo  ctKJlecystactomy/exptr 
Laparo  cholecystoenterostaniy 

Laparoscope  proc,  biliary  

Removal  of  gallbladder 

Removal  ot  gallbladder 

Removal  of  gallbladder 


Ptiysi- 
cian 
work 

RVUs 


7.25 

7.17 

746 

12.85 

22.39 

27.02 

24.19 

29.67 

33.21 

36.74 

40.52 

8.14 

8.77 

6.58 

1.54 

11.46 

10.99 

10.09 

1.91 

1.86 

1.88 

1.86 

1.86 

2.76 

4.08 

2.43 

4.30 

2.69 

4.66 

2.32 

2.04 

2.14 

0.03 

0.00 

1.90 

1.90 

10.28 

3.70 

9.70 

7.49 

22.79 

35.39 

31.58 

34.25 

0.00 

39.15 

81.52 

68  60 

9.68 

12.56 

17.28 

30.25 

11.88 

0.00 

20.86 

16.72 

16.68 

15.17 

9.10 

7.23 

1.96 

0.76 

7.83 

10.50 

5.55 

5.85 

3.02 

6.04 

6.35 

9.06 

756 

856 

4.89 

5.18 

11.09 

11.94 

14.23 

12.58 

0.00 

11.42 

12.36 

15.83 


Fully  im- 


ed  nofv 
facility 

PE 
RVUs 


NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.61 

NA 

HA 

NA 

3.10 

3.34 

3.17 

407 

3.38 

463 

5.46 

3.74 

5.01 

3.86 

532 

2.67 

243 

3.51 

4.40 

0.00 

842 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.95 

NA 

NA 

NA 

NA 

IM 

NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
0.00 
NA 
NA 
NA 


Year 
2001 
transi- 
tkxuU 
non- 
tadlity 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.86 

NA 

NA 

2.43 

2.86 

256 

358 

288 

4.17 

442 

325 

4.38 

353 

467 

2.14 

1.95 

280 

3.56 

0.00 

6.70 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.46 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 


Fully  im- 
plerTient- 
ed  facu- 
lty PE 
RVUs 


389 
4.16 
4.26 
675 
12.17 
12.49 
10.81 
15.06 
14.24 
17.86 
19.36 
4.60 
5.63 
336 
107 
596 
5.34 
4.91 
0.76 
1.34 
1.55 
1.37 
1.35 
1.62 
3.21 
0.88 
3.22 
1.69 
2.92 
0.85 
0.70 
1.93 
2.21 
0.00 
0.66 
071 
7.57 
555 
5.96 
4.82 
12.23 
18.94 
15.59 
16.58 
0.00 
15.52 
41.25 
39.63 
5.63 
6.89 
9.41 
1423 
6.85 
0.00 
10.64 
8.24 
8.53 
7.83 
592 
7.41 
0.68 
0.26 
6.28 
950 
3.24 
4.84 
1.13 
2.51 
2.67 
3.58 
3.09 
3.44 
1.94 
2.17 
4.91 
539 
697 
6.01 
0.00 
6.01 
6.32 
7.71 


Year 
2001 
transi- 
tional 
faality 

PE 
RVUs 


4.58 

4.10 

4.15 

6.71 

12.04 

12.91 

11.24 

16.65 

16.70 

19.98 

21.85 

5.06 

5.33 

385 

1.21 

6.33 

586 

5.24 

0.66 

1.18 

1.35 

1.56 

1.36 

1.91 

2.73 

1.10 

3.04 

1.91 

2.87 

0.78 

0.65 

1.62 

1.91 

0.00 

0.88 

0.91 

7.51 

4.92 

630 

4.51 

1243 

17.46 

16.42 

17.64 

0.00 

17.20 

45.72 

38.81 

6.30 

7.19 

10.02 

14.65 

6.56 

0.00 

10.30 

8.75 

9.58 

10.09 

6.50 

6.53 

0.92 

046 

699 

7.90 

286 

4.04 

1.27 

225 

3.03 

375 

3.03 

3.29 

2.21 

2.70 

5.85 

6.33 

7.77 

6.99 

0.00 

6.55 

6.95 

8.33 


Mal- 

practk^ 

RVUs 


0.74 
0.73 
0.86 
1.21 
1.91 
2.59 
2.31 
0.03 
2.51 
3.23 
1.94 
0.74 
0.86 
0.67 
0.13 
1.08 
1.06 
0.93 
0.16 
0.15 
0.09 
0.16 
0.18 
0.22 
0.33 
0.22 
0.37 
012 
047 
0.23 
0.21 
0.20 
0.27 
0.00 
0.09 
0.18 
0.54 
0.20 
0.85 
074 
2.21 
339 
3.05 
3.31 
000 
3.78 
8.02 
662 
095 
123 
1.70 
2.96 
1.12 
0.00 
1.96 
1.67 
1.63 
1.26 
0.89 
0.30 
0.08 
0.03 
0.32 
0.41 
0.22 
0.28 
0.30 
0.49 
0.28 
0.74 
0.31 
0.33 
0.46 
0.47 
1.09 
1.17 
1.37 
1.27 
0.00 
1.14 
1.22 
1.57 


Fully  im- 

pleiTient- 

ed  norv 

fadiny 

total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6.28 

NA 

NA 

NA 

5.17 

5.35 

5  12 

6.09 

5.42 

7.61 

9.87 

6.39 

9.68 

667 

10.45 

522 

468 

5.85 

470 

0.00 

10.41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

0.00 

NA 

IM 

NA 

NA 

NA 

tM 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

15.74 

.  NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
tacillty 
total 


NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

553 

NA 

NA 

NA 

4.50 

469 

4.51 

5.60 

492 

715 

8.83 

5.90 

905 

634 

980 

469 

4.20 

5.14 

3.86 

0.00 

8.69 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity  total 


11  88 

12  06 
12.58 
20.81 
36.47 
42.10 
37.31 
44.76 
49.96 
57.83 
61.82 
13.48 
15.26 
10  61 

2.74 

18.52 

17.39 

15.93 

2.83 

335 

3.50 

3.39 

339 

460 

762 

3.53 

789 

450 

805 

340 

295 

4.27 

2.51 

0.00 

2.65 

2.79 

18.39 

9.45 

16.51 

13.05 

37.23 

55  72 

50  22 

54.14 

0.00 

58  45 

130.79 

114.85 

16.26 

20  68 

28  39 

4744 

19.85 

0.00 

33.46 

26  63 

26  84 

2426 

15.91 

14  94 

272 

1  05 

16.43 

20.41 

9.01 

10.97 

4.45 

904 

9.30 

13  38 
10.96 
12.33 

729 
782 
17  09 
18.50 
22.57 
19.86 
0.00 
18.57 
19.90 
25.11 


Year 
2001 
transi- 
tionai 
tadlity 
total 


12.57 

12.00 

1247 

20.77 

36.34 

42  52 

37.74 

46.35 

52  42 

59  95 

64  31 

13.96 

14.96 

11  10 

288 

18  87 

17.91 

16.26 

2.75 

319 

3.30 

3.58 

340 

489 

7.14 

3.75 

7.71 

4.72 

800 

333 

290 

3.96 

2.21 

0.00 

2.87 

2.99 

18.33 

8.82 

16.85 

12.74 

37.43 

56  26 

51.05 

55.20 

0.00 

60.13 

135.26 

114.03 

16.93 

20.98 

29.00 

47.86 

19.56 

0.00 

33.12 

2714 

27.89 

26.52 

16.49 

1406 

296 

1.25 

15.14 

18.81 

863 

10.17 

4.59 

8.78 

966 

13  55 

1090 

1218 

756 

8.35 

1803 

1944 

23.37 

20.84 

0.00 

19.11 

20.53 

25.73 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
010 
010 
010 
010 
010 
010 
090 
010 
090 
010 
090 
010 
010 
090 
090 

YYY 
000 
Z2Z 
090 
000 
090 
090 
090 
090 
090 
090 

XXX 

XXX 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
010 
090 

ZZZ 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 

YYY 
090 
090 
090 


CPTV 
HCPCS* 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Fleserved.  Applk:aUe  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


47612 
47820 
47630 
47700 
47701 
47711 
47712 
47715 
47716 
47720 
47721 
47740 
47741 
47760 
47785 
47780 
47785 
47800 
47801 
47802 
47900 
47909 
48000 
48001 
48005 
48020 
48100 
48102 
48120 
48140 
48145 
48146 
48148 
48150 
48152 
48153 
461S4 
481SS 
48160 
48180 
48400 
48S00 
48610 
48511 
48520 
48540 
48545 
48547 
48560 
48564 
48566 

48000 

48002 
48010 
48020 
48021 
48040 
48041 
48060 
49061 
49062 
49080 
48081 
48065 
48180 
48200 
48201 
49215 
49220 
49250 
49255 
49320 
49321 
49322 
49323 
49329 
48400 
49420 
49421 
49422 
49423 


'CPT  cod 
'Copyrigr 
'PERVU 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


GioM 

7 

090 

n 

090 

7 

090 

7 

090 

14 

090 

>2 

090 

4 

090 

15 

090 

12 

090 

e 

090 

1 

090 

« 

090 

16 

090 

0 

090 

18 

010 

7 

090 

1 

090 

« 

090 
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010 
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010 

K) 

010 

« 

010 

10 

010 

19 

010 

4 

090 

5 

010 

1 

090 

2 

010 

0 

090 

Q 

010 

0 

010 

6 

090 

1 

090 

0 

YYY 

7 

000 

9 

zzz 

13 

090 

a 

000 

6 

090 

4 

090 

3 

090 

« 

090 

6 

090 

0 

090 

0 

XXX 

3 

XXX 

« 

090 

3 

090 

0 

090 

« 

090 

0 

090 

6 

090 

« 

090 

0 

YYY 

2 

090 

4 

090 

9 

090 

2 

090 

9 

090 

6 

090 

6 

000 

5 

000 

4 

090 

1 

090 

a 

010 

7 

090 

9 

777 

8 

000 

6 

000 

5 

000 

0 

000 

8 

000 

6 

000 

6 

000 

3 

090 

4 

090 

7 

090 

4 

090 

0 

YYY 

1 

090 

3 

090 

3 

090 

CPTV 
HCPCS* 


47612 

47620 

47630 

47700 

47701 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 

47765 

47780 

47785 

47800 

47801 

47802 

47900 

47999 

48000 

48001 

48005 

48020 

48100 

48102 

48120 

48140 

48145 

48146 

48148 

48150 

48152 

48153 

48154 

48155 

48160 

48180 

48400 

48500 

48510 

48511 

48520 

48540 

48545 

48547 

48550 

48554 

48556 

48999 

49000 

49002 

49010 

49020 

49021 

49040 

49041 

49060 

49061 

49062 

49060 

49081 

49085 

49180 

49200 

49201 

49215 

49220 

49250 

49255 

49320 

49321 

49322 

49323 

49329 

49400 

49420 

49421 

49422 

49423 


Mod 


Status 


Oescnption 


Removal  of  gatltiladder 

Removal  of  gallbladder 

Remove  bite  duct  stone 

Exploration  of  bile  ducts  

Bile  duct  revision  

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  cyst  

Fusion  of  bile  duct  cyst 

Fuse  gallbladder  &  bowel  

Fuse  upper  gi  structures 

Fuse  gallbladder  &  bowel  

Fuse  gallbladder  &  bowel  

Fuse  bile  ducts  ana  bowel 

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  bowel 

Fuse  bile  ducts  and  bowel 

Reconstruction  of  bile  duds  .... 
Placement,  bile  duct  support ... 

Fuse  Uver  duct  &  intestine 

Suture  bile  duct  injury  

Bile  tract  surgery  procedure  .... 

Drainage  of  abdomen  

Placement  of  dram,  pancreas  .. 

Resecl/debride  pancreas  

Removal  of  pancreatic  stone  ... 

Biopsy  of  pancreas    

Needle  biopsy.  parK;reas  

Removal  of  pancreas  lesion  .... 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy  

Removal  of  pancreatic  duct 

Partial  removal  of  pancreas 

Pancreatectomy 

Pancreatectomy 

Pancreatectomy  

Removal  of  parx;rsas 

Pancreas  removalAransplant  ... 

Fuse  pancreas  and  bowel  

Injection,  intraop  add-on  , 

Surgery  of  pancreas  cyst 

Drain  pancreatic  pseudocyst  ... 
Drain  pancreatic  pseudocyst  ... 
Fuse  pancreas  cyst  and  bowel 
Fuse  pancreas  cyst  and  bowel 

Pancreatorrfiaphy  

Duodenal  exclusion  , 

Donor  pancreatectomy  

Transpl  allograft  pancreas  

Removal,  allograft  pancreas 

Pancreas  surgery  procedure  .... 

Exploration  of  atxlomen 

Reopening  of  abdomen  

Exploration  behind  abdomen  .... 

Drain  atxlominal  abscess  

Drain  abdominal  abscess  

Dram,  open.  atxJom  abscess  .... 
Dram,  percut.  abdom  abscess  ., 

Drain,  open  retrop  abscess 

Dram,  percut.  retroper  absc 

Drain  to  peritoneal  cavity  

Puncture,  peritoneal  cavity  

Removal  of  abdominal  fluid  

RBnx>ve  abdomen  foreign  body 

Biopsy,  abdominal  mass 

Removal  of  abdominal  lesion  ... 
Removal  of  abdominal  lesion  ... 

Excise  sacral  spine  tumor  

Multiple  surgery,  atxjomen  

Excision  of  umbilicus  

Removal  of  omentum  

Diag  laparo  separate  pioc 

Laparoscopy.  biopsy 

Laparoscopy.  aspiration 

Laparo  dram  lympfiocele  „ 

Laparo  p'oc.  abdm/per/oment  .. 

Air  injection  into  abdomen  

Insert  abdominal  drain  

Insert  abdominal  drain 

Remove  perm  cannula/catheter 
Exchange  drainage  catfieter 


Ptiyst- 
dan 
vwxV 

RVUs 


15.80 

17.38 

9.11 

15.62 

29.55 

19,37 

25.44 

15.81 

13.83 

13,38 

16,08 

15,54 

17.95 

21.74 

20.93 

22.29 

26.23 

19,60 

12,76 

18.13 

16.74 

0,00 

14,91 

18,83 

22,40 

14,22 

11.08 

4.68 

1436 

20  78 

21.76 

23.91 

15,71 

43,48 

39,63 

43,38 

39  95 

22  32 

000 

22.39 

1.95 

13.84 

12.96 

0.04 

14.12 

17,86 

16.47 

23.40 

0.00 

34.17 

15.71 

0.00 

11,68 

10,49 

12.28 

16,79 

338 

9,94 

004 

11.66 

3.70 

11.36 

1.35 

1.26 

8.93 

1.73 

10,25 

14,84 

23,20 

14.88 

8.35 

11.14 

5.10 

5.40 

570 

9.48 

0.00 

1.88 

222 

554 

6,25 

1.46 


FuHy  im- 


ed  non- 
tacillty 

PE 
RVUs 


NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0,00 
NA 
NA 
NA 
NA 
NA 
8,18 
NA 
NA. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0,00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0,00 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
299 
2,80 
NA 
665 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0,00 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 

6.79 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

248 

2.30 
NA 

5.48 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity PE 
FfvUs 


7.59 

8.26 

3.19 

8.29 

13  79 

9,86 

12.03 

814 

7.50 

7.62 

8.58 

8,50 

9,26 

10,66 

10.91 

10.93 

12.90 

10.05 

929 

10,16 

8,90 

0,00 

7.96 

888 

10.42 

6.90 

6.40 

2.36 

6.86 

9,96 

10,48 

12.41 

855 

20.63 

19.18 

20,61 

18,95 

12,72 

0,00 

10,26 

0.70 

6,28 

7.05 

4.03 

6.77 

8,20 

8.27 

10.30 

0.00 

13.55 

8.37 

0.00 

6.06 

589 

6.94 

933 

5.05 

6.76 

5.31 

7,76 

5,44 

6.91 

0.59 

0.55 

5.26 

0.60 

6.01 

8,23 

10,76 

769 

5,00 

6,28 

2,89 

295 

3,23 

4,25 

0,00 

0.81 

0.94 

3,81 

298 

0,67 


Year 
2001 
transi- 
tional 
lacitity 

PE 
RVUs 


9.55 

9.24 

3.41 

8.29 

12,57 

10.67 

12,30 

8,34 

7,41 

8.20 

9.53 

915 

10.84 

11.15 

12.15 

11.74 

13.22 

11.13 

8.46 

10,41 

10,26 

0.00 

7.88 

887 

10.31 

7.02 

5,94 

243 

7,78 

11,06 

12,12 

13,78 

8,85 

21,59 

20,50 

21,57 

20.33 

15,08 

0,00 

11.11 

0.81 

7,03 

7,33 

3,85 

814 

9,59 

8.28 

10.73 

0.00 

15.01 

8.25 

0.00 

6,39 

6.06 

7,09 

8.31 

4.80 

6,85 

4,81 

7.32 

4,84 

7.37 

0.68 

0.62 

488 

0.95 

6.78 

9.46 

10.38 

9.11 

4.96 

6.11 

3.38 

3.54 

375 

5.01 

0.00 

0.91 

1.13 

3.96 

3.36 

0.80 


Mal- 

pracbca 

RVUs 


1,58 

1,73 

0,47 

1,37 

2.87 

1.86 

2.67 

1,55 

1,30 

1.33 

1,58 

1.57 

1.78 

2,17 

2.07 

2.21 

263 

1.91 

0.74 

1.85 

1.68 

0.00 

1  32 

1.85 

2.21 

102 

1.06 

0.19 

1.42 

2.05 

2.16 

244 

1.54 

4.28 

4.06 

4.31 

3.99 

2.20 

000 

2.22 

0.10 

1.23 

0,92 

029 

1.38 

1.80 

1  76 

2,42 

0,00 

3.26 

1  50 

000 

1.14 

1.03 

1.22 

1.12 

0,20 

0.67 

0.27 

065 

0.21 

1  07 

008 

0.08 

090 

0.06 

0.92 

1.28 

2,18 

145 

0.79 

1,04 

0,47 

0,49 

0,49 

0.90 

0.00 

0.11 

0.16 

0.56 

0.63 

0,15 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
13.05 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tM 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.42 

4.14 
fM 

846 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 


Year     { 

tSwl       P**™"'- 
"°^'       edfaol- 

facitity       *Vtotal 

total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 

NA 
NA 
NA 
NA 
11.66 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0,00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0,00 
NA 
NA 

000 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

3.91 

3.64 
NA 

7.29 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 


24.97 

27,35 

12.77 

25,28 

46,21 

31,09 

4014 

25,50 

22,63 

22.33 

26,24 

25,61 

28  99 

34,57 

33,91 

35,43 

41.76 

31.56 

22.79 

30.14 

27.32 

000 

2419 

29.56 

35.03 

2214 

18.56 

7.23 

22  64 

32.79 

34.40 

38.76 

25  80 

68  39 

62.87 

68.30 

62  89 

37.24 

0.00 

34.87 

2.75 

21.35 

20.93 

4.36 

22.27 

27  86 

26.50 

36.12 

0.00 

50.98 

25.58 

0.00 

18,88 

17.41 

20.44 

27.24 

8.63 

17.37 

5,62 

20,07 

9,35 

19,34 

2.02 

189 

15.09 

2,41 

1718 

24  35 

36.14 

24.02 

1414 

18,46 

846 

884 

942 

14.63 

0.00 

2.80 

3.32 

9.91 

986 

2.28 


Year 
2001 
transi- 
tional 
iacWy 


26  93 
28.33 
12.99 
25,28 
44.99 
31,90 
4041 
25  70 
22  54 
2291 
27.19 
26.26 
30,57 
35  06 
35.15 
36,24 
42,08 
32,64 
21.96 
30.39 

28  68 
0.00 

24.11 

29  55 

34  92 
22  26 
18.10 

7.30 
23.56 
3391 
36,04 
4013 
25.90 
69  35 
64.19 
69,26 
64^7 
39,60 

0.00 

35  72 
2,86 

22.10 
21  i1 
4.18 
23.64 
29.25 
26.51 

36  55 
0,00 

52  44 

25  46 

0,00 

19i1 

17.58 

20.59 

26,22 

8.38 

17,46 

5.12 

19.63 

875 

19.80 

2.11 

1.96 

14.71 

276 

17  95 

25  56 

35.76 

25  44 

1412 

18.29 

8.95 

9.43 

9.94 

15.39 

000 

290 

3.51 

1008 

10.24 

2.41 


QtatMl 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
ZZZ 
090 
090 
000 
090 
090 
090 
090 
XXX 
090 
090 
YYY 
090 
090 
090 
090 
000 
090 
000 
090 
000 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
YYY 
000 
000 
090 
010 
000 


'  CPT  codes  and  descnptions  only  are  copyngfit  2000  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  Associaton  All  nghts  reserved 
3PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


49424 
49425 
49426 
49427 
49428 
40429 
49495 
49496 
49500 
49501 
49505 
49507 
49620 
48621 
49S2S 
49540 
49550 
49553 
49555 
49557 
49560 
49561 
49565 
49566 
49S68 
49570 
49572 
49580 
49582 
40S85 
49587 
49590 
49600 
49605 
48606 
49610 
49611 
48650 
49651 
49659 
49900 
49905 
49906 
49999 
50010 
50020 
50021 
50040 
50045 
50060 
50065 
50070 
50075 
50060 
50061 
SO10O 
50120 
50125 
50130 
50135 
50200 
50206 
50220 
50225 
50230 
50234 
50236 
50240 
50280 
50290 
50300 
S0320 
50340 
50360 
S036S 
50370 
50380 
50390 
50392 
50393 
50394 
S03BS 


Mod 


Status 


Oescnplion 


Assess  cyst,  contrast  ir^ect  

Insatt  abdomen-vsfxxjs  drain  .... 
Revisa  abdotnen-venous  snunl  . 

Injection.  atx)ominal  stiunt 

Ligation  of  shunt  

Removal  of  shunt     

Repair  inguinal  hernia,  init 

Repair  ir>guinal  hernia,  init 

Repair  inguinal  hernia 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 

Repair  inguinal  hernia 

Rerepair  inguinal  hernia  

Repair  inguinal  hernia,  rac  

Repair  inguinal  hernia 

Repair  lumbar  hernia  

Repair  femoral  hernia  „ 

Repair  femoral  hemia,  ink  

Repair  femoral  hernia  

Repair  femoral  hernia,  recur 

Repair  atxJominal  hernia    

Repair  incisional  hernia  

Rerepair  aC>dominal  f)emta  

Repair  itkiskx^I  herma  

Hemia  repair  w/mesh  

Repair  epigastric  fiemia 

Repair  epigastric  hemia 

Repair  umbilical  hernia  

Repair  umbilical  hernia  

Repair  umbilical  hernia  

Repair  umbilical  hernia  

Repair  ab<jominal  ttamia  „... 

Repair  umbilical  I 
Repair  umbilical  I 

Repair  umtMlical  lesion  ....... 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Laparo  hemia  repair  initial 

Laparo  hernia  repair  recur 

Laparo  proc.  hemia  repair  

Repair  of  abdominal  wall  

Omental  flap  

Free  omental  (lap,  micrt>vasc 
Abdomen  surgery  procedure  . 

Exploration  of  kidney  

Renal  abscess,  open  drain   ... 
Renal  abscess,  percut  drain  .. 

Drainage  of  kidney  

Exploration  of  lodney  

(tomoval  of  kidney  stona 

Incision  o*  kidney 

Incision  of  kidney 

Removal  of  kidney  stone 

Removal  of  Iddnay  stona  

Removal  of  kidney  stone  

Revise  kidney  blood  vessels  . 

Exploration  of  kidney  

Explore  and  drain  kkjney 

Removal  of  kidney  sttxie 

Exploration  of  kidr>ey  _.. 

Biopsy  of  kidney  

Biopsy  of  kidney  

Removal  of  kidriey _ 

Removal  of  kidney 

Removal  of  kidney   

Removal  of  kidney  &  ureter  ... 
Removal  of  kklney  &  ureter  ... 

Partial  removal  of  kidney  

Removal  of  kidney  lesion  

(Removal  of  kidney  lesion  

Removal  of  dorxw  kidney 

Removal  of  donor  kkjnay 

Removal  of  kidney  

Transplantation  of  kidney  

Transplantation  of  kidney  

Remove  transplanted  kidney  . 

Reimplantation  of  kidney  

Drainage  of  kidney  lesion  ....... 

hisen  kidney  drain  

Insert  ureteral  tube  

Injection  lor  kidney  x-ray  

Create  passage  to  kidney 


Ptiysi- 
cian 
wodc 

RVUs 


0.78 

11.37 

9.63 

0.89 

2.38 

7.40 

5.84 

8.79 

4.68 

7.58 

6.49 

8.17 

8.22 

10.22 

7.32 

8.87 

7.37 

8.06 

7.71 

9.52 

9.88 

12.17 

9.88 

12.30 

4.89 

4.86 

5.75 

3.34 

5.68 

5.32 

6.46 

7.29 

10.96 

24  94 

21.31 

10.50 

8.92 

6.27 

8.24 

0.00 

12.28 

6.55 

0.00 

0.00 

10.98 

14.66 

3.38 

14.94 

15.46 

19.30 

20.79 

20.32 

25.34 

14.71 

21.80 

16.09 

15.91 

16.52 

17.29 

19.18 

2.63 

11.31 

17.15 

20.23 

22.07 

22.40 

24.86 

0.22 

15.67 

14.73 

0.00 

22.21 

12.15 

31.53 

36.81 

13.72 

20.76 

1.96 

3.38 

4.16 

0.76 

3.38 


Fully  im- 
plaiTiant- 
ad  non- 
facility 

PE 
RVUs 


NA 
NA 
K4A 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 

3.90 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fMA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
l<4A 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

13.48 
NA 


Year 
2001 
transi- 
tional 
non- 
fadUty 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.15 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tMA 
NA 

NA 
NA 
NA 

0.00 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f^A 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.26 
NA 


Fully  inv 
ptofTient- 
sd  facil- 
ity PE 
RVUs 


0.43 
7.00 
5.77 
0.47 
1.88 
3.71 
3.22 
6.12 
3.04 
3.99 
3.58 
530 
475 
5.09 
4.26 
5.01 
3.95 
432 
4.59 
4.85 
5.33 
5.87 
5.44 
5.91 
1.84 
3.11 
3.47 
252 
4.23 
3.55 
3.68 
429 
589 
12.12 
9.86 
6.57 
6.05 
3.26 
4.34 
0.00 
6.77 
2.52 
0.00 
0.00 
6.47 
12.90 
10.51 
10.67 
7.82 
9.13 
9.72 
953 
11.47 
9.85 
12.02 
9.23 
8.04 
8.39 
8.52 
9.15 
0.92 
6.15 
8.57 
9.50 
10.07 
1018 
12.99 
11.95 
7.90 
749 
0.00 
10.33 
9.28 
17.33 
20.38 
9.07 
12.42 
0.68 
1.17 
1.43 
0.26 
1.18 


Year 
2001 
transi- 
tional 
faoWy 

PE 
RVUs 


0.48 

7.55 

5.79 

0.49 

169 

3.68 

3.77 

5.96 

3.63 

4.36 

3.91 

534 

4.98 

5.19 

4.72 

5.17 

4.21 

4.49 

5.09 

5.29 

5.53 

5.94 

5.82 

6.17 

2.08 

3.52 

4.12 

294 

4.42 

3.86 

3.96 

475 

585 

11.42 

9.65 

6.42 

698 

3.67 

4.67 

0.00 

6.07 

2S2 

0.00 

0.00 

744 

11  52 

8.58 

9.95 

853 

10.17 

11.07 

10.64 

13.18 

10.70 

13.08 

9.73 

8.99 

9.26 

9.86 

11.49 

1.40 

6.14 

10.04 

11.61 

12.55 

12.15 

14.56 

13.30 

8.87 

8.03 

0.00 

1222 

10.35 

19.63 

23.62 

9.81 

12.06 

0.97 

1.52 

1.89 

0.35 

1.77 


Mal- 
practice 
RVUs 


0.05 
1.21 
0.99 
0.04 
0.29 
0.79 
0.56 
085 
0.43 
075 
064 
0.81 
0.82 
1.02 
0.73 
0.89 
0.74 
0.80 
0.77 
0.95 
0.99 
1.21 
0.98 
1  22 
0.49 
0.49 
0.57 
0.34 
0.57 
0.53 
0.64 
0.73 
0.95 
2.20 
1.91 
105 
0.68 
0.62 
0.82 
0.00 
1.20 
0.64 
0.00 
0.00 
0.75 
0.68 
015 
079 
1  13 
1.14 
1.17 
1.44 
1.50 
0.81 
1.23 
1.74 
0.95 
1.24 
1.05 
1.18 
0.14 
0.88 
1.18 
1.26 
137 
1.38 
1.51 
1.37 
0.01 
1.16 
0.00 
1.74 
1.03 
2.91 
3.32 
1.24 
1.79 
0.08 
0.13 
0.16 
0.03 
0.13 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.03 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
14.27 
NA 


Year 

2001 
transi- 
bonal 

non- 
facility 

total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1128 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.05 
NA 


Fully  im- 
plement- 
ed fadl- 
ity  total 


1.24 

19.58 

16.39 

1.40 

4.55 

11.90 

9.62 

15.76 

8.15 

12.32 

10  71 

14.28 

13.79 

16.33 

12.33 

14.77 

12.06 

13.18 

13.07 

15.32 

16.20 

19.25 

16.30 

19.43 

722 

846 

979 

6.20 

10.48 

9.40 

10.78 

12.31 

17.80 

39^ 

33.08 

18.12 

15.65 

10.15 

13.40 

0.00 

20.25 

9.71 

0.00 

0.00 

18.20 

28.24 

14.04 

26  40 

24.41 

29.57 

31.68 

31.29 

38.31 

25.37 

35.05 

27.06 

24.90 

26.15 

26  86 

29.51 

3.69 

18.34 

26.90 

30.99 

33.51 

33.96 

39.36 

13.54 

23.58 

23  38 

0.00 

34  28 

22  46 

51  77 

6051 

24.03 

34.97 

2.72 

4.68 

5.75 

105 

4.67 


Year 
2001 
transi- 
tional 
facility 
total 


1.29 

2013 

16.41 

1.42 

4.36 

11.87 

10.17 

15  60 

874 

12.69 

11.04 

14.32 

14.02 

16.43 

1277 

14.93 

12.32 

13.35 

13.57 

1576 

16.40 

19.32 

16.68 

19.69 

7.46 

8.87 

10.44 

662 

10.67 

971 

11.06 

1277 

17  76 

38  56 

32.87 

17.97 

16.58 

10.56 

1373 

0.00 

1955 

10.01 

0.00 

0.00 

1917 

26.86 

12.11 

25.68 

2512 

30.61 

33  03 

32.40 

40.02 

26  22 

36.11 

27.56 

25.85 

27.02 

28  20 

31.85 

417 

18.33 

2837 

3310 

35  99 

35.93 

40.93 

1489 

24  55 

23  92 

0.00 

36.17 

23.53 

54.07 

63.75 

24.77 

34.61 

3.01 

5.03 

6.21 

1.14 

5.28 


Global 


000 
090 
090 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 

ZZZ 
090 

YYY 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 

XXX 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 


CPTV 

1 

CPCS* 

'  50396 

50398 

... 

50400 

50405 

50500 

50520 

50525 

50526 

50540 

... 

50541 

... 

50544 

50546 

50547 

50548 

50549 

... 

50551 

_, 

50553 

50555 

-. 

50557 

50559 

50561 

50570 

50572 

50574 

50575 

50576 

50578 

... 

50580 

50590 

50600 

50605 

50610 

50620 

50630 

50650 

50660 

50684 

50686 

50688 

50690 

50700 

50715 

50722 

50725 

50727 

50728 

50740 

50750 

.... 

50760 

.,„ 

50770 

50780 

50782 

50783 

50785 

50800 

.... 

50810 

.... 

50815 

.... 

50820 

.... 

50825 

50830 

.... 

50840 

.... 

50845 

50860 

50900 

50920 

50930 

50940 

50945 

50951 

.... 

50953 

.... 

50955 

.... 

50957 

50959 

50961 

50970 

50972 

50974 

.... 

50976 



50978 

.._ 

50980 

.... 

51000 

51005 

'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medxal  Association.  All  RIgms  Reserved.  Applicable  FARSOFARS  Apply. 
'  Copynght  1 994  Amencan  Dental  Association  All  nghts  reserved 
'PE  RVUs  =  Praaice  Expense  Relative  Vcilue  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


r 
1- 

QUM 

y 

29 

000 

13 

090 

41 

090 

42 

000 

36 

010 

87 

010 

17 

090 

60 

090 

74 

090 

69 

090 

04 

090 

32 

090 

02 

090 

43 

090 

77 

090 

93 

090 

32 

090 

35 

090 

57 

090 

76 

090 

40 

090 

32 

090 

68 

090 

69 

090 

46 

zzz 

87 

090 

44 

090 

62 

090 

67 

090 

71 

090 

)6 

090 

77 

090 

76 

090 

56 

090 

87 

090 

97 

090 

58 

090 

56 

090 

73 

090 

00 

YYY 

55 

090 

01 

777 

00 

090 

00 

YYY 

17 

090 

86 

090 

11 

000 

88 

090 

12 

090 

81 

090 

03 

090 

40 

090 

02 

090 

22 

090 

11 

090 

56 

090 

85 

090 

02 

090 

20 

090 

as 

090 

17 

000 

33 

090 

37 

090 

10 

090 

99 

090 

93 

090 

93 

090 

39 

090 

55 

090 

92 

090 

30 

XXX 

17 

090 

53 

090 

37 

090 

75 

090 

77 

090 

SI 

090 

31 

000 

33 

000 

21 

000 

14 

000 

28 

000 

CPTV 
HCPCS' 


50396 

50398 

50400 

50405 

50500 

50520 

50525 

50526 

50540 

50541 

50544 

50546 

50547 

50548 

50549 

50551 

50553 

5055S 

50557 

50559 

50561 

50570 

50572 

50574 

50575 

50576 

50578 

50580 

50590 

50600 

50605 

50610 

50620 

50630 

50650 

50660 

50684 

50686 

50688 

50690 

50700 

50715 

50722 

50725 

50727 

50728 

50740 

50750 

50760 

50770 

50780 

50782 

50783 

50785 

50800 

5081 0 

50815 

50820 

50825 

50830 

50840 

50845 

50860 

50900 

50920 

50930 

50940 

50945 

50951 

50953 

50955 

50957 

50959 

50961 

50970 

50972 

50974 

S0976 

50978 

50960 

51000 

S1005 


Mod 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Measure  kidney  pressure  

Change  Kidney  tutse 

Revisior  of  kidney/ureAar 

Revision  of  kidney/ureter  

Repair  of  kidney  wound  , 

Close  kidney-skin  fistula  

Repair  ranal-abdomen  fistula  . 

Repair  renal-abdomen  fistula  . 

Revision  of  horseshoe  kidney 

Laparo  ablate  renal  cyst  , 

Laparoscopy,  pyeloplasty  , 

Laparoscopic  nephrectomy 

Laparo  removal  donor  kidney  .. 

Laparo-asst  remove  k/ureter  .., 

Laparoscope  proc,  renal 

Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy  ... 

Kidnay  endoscopy  &  traatment 

Ranal  endoscopy/radiotracer  .., 

Kidnay  endoscopy  &  treatmanl 

Kidney  endoscopy    

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy  .... 

Kidney  endoscopy    

Kklney  endoscopy  &  treatment 

Renal  endoscopy/radiotr£tcer  ... 

Kidnay  endoscopy  &  treatment 

Fiagmanting  of  kidney  stone  ... 

Exploration  of  ureter  

Insert  ureteral  support  

Removal  of  ureter  stone  

Removal  of  ureter  stone  

Removal  of  ureter  stone  

Removal  of  ureter  

Removal  of  ureter  

Injection  for  ureter  x-ray  

Measure  ureter  pressure  

Change  of  ureter  tube  

Injection  for  ureter  x-ray  

Revision  of  ureter  

Release  of  ureter 

Release  of  ureter 

Release/revise  ureter 

Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kidney  

Fuskxi  of  ureter  &  kidney  

Fusion  of  ureters 

Splrcing  of  ureters 

Retmplant  ureter  in  bladder 

Reimplant  ureter  in  bladder  

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Implant  ureter  in  bowel  , 

Fusion  of  ureter  &  bowal  

Unne  shunt  to  bowel , 

Construct  txwrel  bladder 

Construct  bo««l  bladder 

Revise  uilne  flow  

Replaoa  urslar  by  bowal 

Appendico-vasicosioiny 

Transplam  ureter  to  sMn 

Repair  o!  ureter 

Closure  ureter/slun  fistula  

Closure  ureter/bowel  fistula  

Release  of  ureter 

Laparoscopy  uneleroMhotomy  .. 

Endoscopy  of  ureter  

Ertdoscopy  of  ureter  

Ureter  endoscopy  &  biopsy  

Uratar  endoscopy  &  treatment  . 

Urstar  endoscopy  &  tracer  

Urstsr  endoscopy  &  treatment  . 

Ureter  endoscopy  

Urstsr  sndoscopy  &  catheter .... 

Uratsr  sndoaeopy  &  biopsy  

Urolar  sndoscopy  &  trsatmant  . 

Uratsr  Srxloscopy  &  tracer  

Ureter  endoscopy  &  treatment  . 

Drainage  of  bladder  

Drainage  of  bladder    


Physi- 
cian 
woilt 

RVUs 


2.09 

1.46 

19.50 

23.93 

19.57 

17.23 

22.27 

24.02 

19.93 

0.16 

22.40 

20  48 

25.50 

24.40 

0.00 

5.60 

5.99 

6.53 

6.62 

6.78 

7.59 

9.54 

10.35 

11.02 

13.96 

10.99 

11.35 

11.86 

9.09 

15.84 

15.46 

15.92 

15.16 

14.94 

17.41 

19.55 

0.76 

1.51 

1.17 

1.16 

15.21 

18.90 

16.35 

1849 

8.18 

12.02 

18.42 

19.51 

18.42 

19.51 

18.36 

19.54 

20.55 

20.52 

14.52 

20.05 

19.93 

21.89 

28.18 

31.28 

0.20 

20.89 

15.36 

13.62 

14.33 

18.72 

14.51 

0.17 

S.S4 

6.24 

6.75 

6.79 

4.40 

6.05 

7.14 

6.89 

9.17 

9.04 

5.10 

6.85 

0.78 

1.02 


Fully  im- 


ad  non- 

tadlity 

PE 

RVUs 


MA 

0.94 

HA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

4.47 

16.44 

12.06 

18.22 

NA 

16.47 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.63 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.30 

4.53 

NA 

13.98 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

r4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.70 

16.67 

11.95 

12.00 

NA 

22.24 

NA 

NA 

NA 

NA 

NA 

NA 

1.70 

2.85 


Year 

2001        c,4k,  »„ 

"°™'     '  edfaal- 


non- 
facimy 

PE 
RVUs 


NA 

0.85 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

3.95 

12.78 

10.32 

14.94 

NA 

13.74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.36 

3.50 

NA 

10.57 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.96 

12.95 

9.66 

968 

NA 

17.39 

HA 

NA 

NA 

NA 

NA 

NA 

1.41 

2.26 


ityPE 
RVUs 


0.87 

0.50 

9.19 

12.24 

10.73 

10.77 

12.53 

15.04 

9.46 

6.40 

8.49 

8.03 

11.10 

9.19 

0.00 

1.82 

2.02 

2.15 

2.16 

2.44 

2.50 

3.10 

3.42 

3.67 

4.56 

3.60 

4.50 

3.86 

4.74 

BOO 

8.13 

8.35 

7.68 

7.54 

8.68 

9.71 

0.25 

0.70 

1.68 

0.39 

8.84 

10.86 

8.85 

9.63 

5.83 

7.31 

9.01 

9.68 

9.26 

9.50 

914 

9.98 

10.13 

9.91 

8.88 

11.82 

10.71 

11.13 

13.90 

14.48 

10.89 

9.44 

8.30 

7.39 

7.86 

9.15 

7.70 

7.00 

1.91 

2.04 

2JJ1 

2.24 

1.41 

1.96 

2.36 

2.27 

3.02 

2.99 

2.02 

2.24 

0.25 

0.35 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


0.79 

0.52 

10.60 

13.87 

11  43 

10.88 

12.82 

13.29 

10.73 

6.40 

8.49 

8.03 

11  10 

919 

0.00 

1.96 

1.97 

2.69 

2.90 

2.19 

32T 

2.72 

4.53 

4.67 

6.12 

5.06 

4.40 

3.87 

6^7 

8.63 

7.76 

9.46 

8.88 

9.10 

9.79 

10.67 

0.32 

0.63 

1.37 

0.38 

10.04 

11.20 

944 

10.49 

5.83 

7.63 

10^9 

11.07 

10.60 

11.26 

10.59 

11.22 

11.34 

11.62 

10.64 

1228 

13.39 

13.50 

18.71 

1654 

11.78 

10.84 

9.19 

8.25 

848 

1026 

646 

7.00 

1.89 

1.98 

2.35 

2.36 

1.98 

220 

3.17 

212 

4.17 

3.98 

262 

2.53 

0.32 

0.39 


Mal- 
practK» 
RVUs 


0.09 
0.06 
1.17 
148 
1.54 
1.06 
002 
2.40 
1.37 
1.03 
1.36 
1.41 
1.96 
1.52 
0.00 
0.32 
0.33 
0.34 
a37 

0.x 

0.42 

054 

056 

0.62 

0.79 

0.64 

0.57 

0.68 

0.52 

0.99 

1.10 

0.99 

0.90 

0.92 

1.06 

1.20 

0.04 

0.09 

0.05 

0.06 

0.94 

1.38 

1.17 

1.34 

0.52 

0.91 

149 

1.13 

1.19 

1.19 

1.18 

129 

1.32 

1.30 

0.92 

1.62 

128 

1.46 

1.71 

215 

1.25 

1.26 

1.01 

0.97 

103 

1.34 

0.95 

1.07 

0.34 

0.36 

0.37 

0.38 

025 

0.33 

0.41 

0.40 

0.50 

0.51 

0.33 

0.38 

0.05 

0.08 


Fully  im- 

plernent- 

ed  non- 

taciMy 

total 


NA 

2.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

10.39 

22.76 

16.93 

2521 

NA 

24.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1924 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

13.10 

6.13 

NA 

1520 

•     NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

tM 

NA 

NA 

NA 

NA 

NA 

10.88 

2327 

19.07 

19.17 

NA 

28.62 

NA 

NA 

NA 

NA 

NA 

NA 

2.53 

3.95 


Year 

2001 
transi- 
txxwl 
non- 
fadlity 
total 


NA 

2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

9.87 

19.10 

17.19 

21.93 

NA 

21.75 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

19.55 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.16 

5.10 

NA 

11.79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

l>4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.16 

19.55 

16.78 

16.85 

NA 

23.77 

NA 

NA 

NA 

I^A 

NA 

NA 

224 

336 


Fully  im- 


adtacH- 
ity  total 


3.05 

2.02 

29.86 

37.65 

31.84 

29.06 

34  82 

4146 

30.76 

7.59 

3225 

29.92 

38.56 

3511 

0.00 

7.74 

8.34 

9.02 

9.15 

952 

1051 

13.18 

4.33 

15.31 

19.33 

15.23 

16.42 

16.40 

14.35 

24.83 

24.69 

2526 

23.74 

23.40 

27.15 

30.46 

•1.05 

2.30 

2.90 

1.61 

24.99 

31  14 

26.37 

29  46 

14.53 

20.24 

28.92 

30.32 

26.87 

3020 

28.68 

30.81 

32.W 

31.73 

24.32 

33.49 

31.92 

34  48 

43.79 

47.91 

12.34 

31.59 

24.67 

21.98 

2322 

2921 

23.16 

824 

8.09 

864 

9.33 

9.41 

6.06 

8.36 

9.91 

9.56 

12.69 

12.54 

745 

9.47 

106 

1.45 


Year 
2001 
transi- 
lianal 
tadWy 
total 


2.97 

2.04 

3127 

3928 

32.54 

2919 

3511 

39.71 

32  03 

7.59 

3225 

29.92 

38.58 

3511 

0.00 

7.88 

829 

976 

9  89 

927 

1128 

12.80 

15.44 

16.31 

20.69 

16.69 

16.32 

1641 

15.88 

26  46 

24.32 

26.37 

24.94 

24.96 

2826 

31.42 

1.12 

223 

2.59 

1.60 

2619 

31.48 

26.96 

30.32 

14.53 

20.56 

3020 

31.71 

X21 

31.96 

30.13 

32.05 

3321 

33.44 

26.06 

33.95 

34.60 

3655 

46.60 

49.97 

1323 

32.99 

25.56 

22.84 

23.84 

X.32 

23  92 

824 

8.07 

8.58 

9.47 

9.53 

6.63 

8.58 

10.72 

941 

1384 

13.53 

8.05 

9.76 

1.15 

1.49 


GlotMl 


000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  daaciipliuns  only  are  copynght  2000  Amencan  f^edcal  Association  All  Rights  Reserved  ApplicaWe  FARS/DFARS  Apply. 
'Copynght  1994  American  Dental  Associaton  Ail  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Informal 
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CPTV 
HCPCS' 


Mod 


Status 


OeschpOon 


Physi- 
cian 
urartt 

RVUs 


FuHy  im- 
ptoment- 
ed  non- 

iadNty 
PE 

RVUs 


Year 
2001 
transi- 
tional 
non- 
fadlity 

PE 
RVUs 


FuHy  im- 
plemant- 
ed  facil- 
ity PE 
RVUs 


Ysar 
2001 
transt- 
tionai 
faclMy 

PE 
RVUs 


Mal- 
practice 
RVUs 


Fully  im- 

pl«ment- 

ed  non- 

laciWy 

total 


Year 
2001 
transi- 


non- 
tadWy 
total 


Fully  im- 
ptomant- 
ed  facil- 
ity total 


Year 
2001 
transi- 
tional 
fadWy 
total 


Global 


51010 
51020 
51030 
51040 
51045 
510S0 
51060 
51065 
51080 
51500 
51520 
51525 
51530 
51535 
51550 
51555 
51565 
51570 
51575 
51580 
51585 
51590 
S1S95 
51586 
51587 
51600 
51605 
51610 
51700 
51705 
51710 
51715 
51720 
51725 
51725 
51725 
51726 
51726 
51726 
51736 
51736 
51736 
51741 
51741 
51741 
51772 
51772 
51772 
51784 
51784 
51784 
51785 
51785 
51785 
51792 
51792 
51792 
51795 
51795 
51795 
51797 
51797 
51797 
51800 
51820 
51840 
51841 
51845 
51860 
51865 
51880 
51900 
51920 
51925 
51940 
51960 
51980 
S1990 
51992 
52000 
52005 
52007 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


Drainage  of  bladder 

Incise  &  treat  bladder  

Incise  4  treat  bladder  

Incise  &  drain  Madder 

Incise  bladder/drain  uratar 

Removal  of  bladdar  siona  

Removal  of  uraler  stone 

Removal  of  ureter  stone  

Drainage  of  bladder  abscess  .... 

Removal  of  bladder  cyst 

Removal  of  Uadder  lesion 

Removal  of  bladder  lesion 

Removal  of  bladder  lesion 

Repair  of  ureter  lesion     

Partial  removal  of  bladder  _ 

Partial  removal  of  bladder  

Revise  Madder  &  uTeter(s)  

Removal  of  bladder    

Removal  of  bladder  &  nodes  .... 

Remove  t>laddar/i«vise  tract 

Removal  cH  bladdar  ft  nodes  .... 

Remove  Madder/revise  tract 

Ftomove  bladder/revise  tract ..._ 
Remove  bladder/create  pouch  . 
Removal  of  pelvic  structures  .... 

Infection  for  bladder  x-ray  

Preparation  for  Uadder  xray  .... 

Injactlon  lor  bladdar  x-ray 

IrTigaHon  of  bladder 

Change  of  bladder  tuba 

Otanga  of  bladder  tuba _ 

Endoscopic  infadiorViiTiplant  

Traaimanl  of  bladder  lesion 

Simple  cystometTogram 

Simple  cystometrogram  

Simple  cystometrogram 

Complex  cystometrogram  _ 

Complex  cystometrogram  

Complex  cystometrogram 

Urine  flaw  measurement 

Urine  flow  maesursmani 

Urine  flow  maasuranwnl 

Electro-uraflowmatry.  first 

Electro-uroflowmetry,  first  

Electro-uroftowmetry,  first 

Urethra  pressure  profile 

Uratttra  pressure  profila 

Urethra  pressure  profile 

Anal/unnary  muscle  study  

Anal/unnary  muscle  study  

Arul/uhrtary  muscle  study  

Anal/unnary  muscle  study  

AnalAirinary  muscle  study  

AnaVurlnary  muscle  study  

Urinary  reflex  study 

Urinary  reflex  study „ 

Urinary  reflex  study 

Urine  voiding  pressure  study  .... 
Unne  voiding  pressure  study  .... 
Urine  voiding  pressure  study  .... 
Intraabdominal  pressure  test  .... 
Niaatxlominal  pressure  test  .... 
Intraabdominal  pressure  test  .... 

Revision  of  bladder/urethra  

Revision  of  unnary  tract 

Attacn  t>ladder/urethra 

Attach  Uadder/urethra  

Repair  bladder  neck  

Repair  of  bladder  wound  

Repair  of  bladder  wound  

Repair  ot  bladder  opening  

Repair  bladderAragina  lesion  .... 

Close  bladder-uterus  fistula 

Hysterectomy/bladder  repair 

Correction  of  bladder  defect  

Revision  of  bladder  &  bowel 

Construct  bladder  opening  

Laparo  urethral  suspension  

Laparo  sling  operation 

Cystoscopy  

Cystoscopy  &  ureter  catheter  ... 
Cystoscopy  and  biopsy 


3.53 

6.71 

6.77 

4.40 

6.77 

6.92 

8.85 

8.85 

5.96 

10.14 

9.29 

13.97 

12.38 

12.57 

15.66 

21.23 

21.62 

2424 

X.45 

31.08 

35.23 

32.66 

37.14 

39.52 

38  35 

0.88 

0.64 

1.05 

0.88 

1.02 

1.49 

3.74 

1.96 

1.51 

1.51 

0.00 

1.71 

1.71 

0.00 

0.61 

0.61 

0.00 

1.14 

1.14 

0.00 

1.61 

1.61 

0.00 

1.53 

1.53 

0.00 

1,53 

1.53 

0.00 

1.10 

1.10 

0.00 

1.53 

1.53 

0.00 

1.60 

1.60 

0.00 

17.42 

17.89 

10.71 

13.03 

973 

12.02 

15.04 

7.66 

12.97 

11.81 

15.58 

28.43 

23.01 

11.36 

12.50 

14.01 

2J)1 

2.37 

3.02 


6.54 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1395 

1273 

14.61 

359 

2.41 

4.56 

3.88 

3.79 

0.90 

0.50 

0.40 

1.08 

0.57 

0.51 

0.36 

0.20 

0.16 

0.60 

0.38 

0.22 

1.00 

0.55 

0.45 

0.92 

0.51 

0.41 

092 

0.51 

0.41 

1.86 

0.44 

1.42 

1.43 

0.51 

092 

1  02 

0.54 

0.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.01 

4.72 

NA 


5.17 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

IM 

NA 

NA 

NA 

NA 

NA 

10.54 

9.63 

11.03 

2.75 

191 

3.58 

363 

2.97 

0.95 

0.56 

0.40 

1.16 

0.66 

0.51 

0.38 

0.22 

0.16 

0.60 

0.38 

0.22 

1.00 

0.55 

0.45 

0.97 

0.56 

0.41 

0.97 

0.56 

0.41 

1  92 

0.49 

1.43 

1.47 

0.54 

0.93 

102 

0.54 

0.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.62 

4.14' 

NA 


1.74 

5.06 

5.30 

3.88 

5.03 

4.59 

5.53 

562 

5.17 

6.01 

581 

733 

6.96 

728 

8.00 

10.20 

10.54 

11.55 

14.21 

14.62 

15.82 

14.75 

16.05 

17.23 

17.07 

O.X 

0.22 

0.36 

0.31 

1.19 

1.33 

123 

0.64 

NA 

0.50 

NA 

NA 

0.57 

NA 

NA 

0.20 

NA 

NA 

0.38 

NA 

NA 

0.55 

NA 

NA 

0.51 

NA 

NA 

0.51 

NA 

NA 

0.44 

NA 

NA 

0.51 

NA 

NA 

0.54 

NA 

8.67 

9.70 

6.15 

7.54 

6.06 

7.20 

8.04 

5.11 

7.39 

6.58 

8.84 

14.08 

11.95 

6.52 

5.95 

6.10 

0.66 

0.77 

0.99 


1.57 

5.65 

5.21 

4.22 

5.12 

538 

6.79 

6.14 

5.28 

6.37 

6.67 

839 

773 

7.54 

8.91 

10.98 

12.20 

12.91 

16.86 

16.38 

18.68 

17.72 

21  21 

22  39 
21.11 

0.30 

0.25 

0.34 

0.29 

1.00 

1.15 

164 

060 

NA 

0.55 

IM 

NA 

0.65 

NA 

NA 

0.22 

NA 

NA 

0.38 

NA 

NA 

0.55 

NA 

NA 

0.56 


0.56 

NA 

NA 

0.49 

NA 

NA 

0.54 

NA 

NA 

0.54 

NA 

9.76 

9.28 

712 

8.64 

7.45 

7.47 

9.00 

5.18 

8.70 

6.97 

936 

15.70 

14.77 

6.92 

5.95 

6.10 

0.86 

1.18 

1.51 


0.22 
0.42 
0.40 
0.27 
0.43 
0.41 
0.53 
0.52 
0.36 
0.82 
0.57 
0.85 
0.85 
0.84 
1  10 
1  38 
1  37 
1.50 
1.90 
1  93 
2.21 
2.03 
2.21 
2.37 
253 
0.04 
0.03 
0.05 
0.05 
0.06 
0.09 
0.22 
0.11 
0.12 
0.09 
0.03 
0.14 
0.10 
0.04 
0.05 
0.04 
0.01 
0.09 
0.07 
0.02 
0.14 
0.10 
0.04 
0.13 
0.10 
0.03 
0.12 
0.09 
0.03 
0.17 
0.06 
0.11 
0.17 
0.09 
0.08 
0.14 
0.10 
0.04 
1.09 
1.37 
0.74 
0.90 
0.59 
0.93 
1.05 
0.53 
0.89 
0.85 
1.17 
1.90 
1.39 
0.73 
0.87 
0.86 
0.11 
0.13 
0.17 


10  29 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.87 

13.40 

15.71 

4.52 

3.49 

6.14 

7.84 

5.86 

2.53 

2.10 

0.43 

2.93 

2.38 

0.55 

1.02 

0.85 

0.17 

1.83 

1.59 

0.24 

2.75 

2.26 

0.49 

2.58 

2.14 

0.44 

2.57 

2.13 

0.44 

3.13 

1.60 

1.53 

3.13 

2.13 

1.00 

2.76 

2.24 

0.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.13 

7.22 

NA 


8.92 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11.46 

10.30 

12.13 

3.68 

2.99 

5.16 

759 

5.04 

2.58 

2.15 

043 

3.01 

246 

0.55 

1.04 

0.87 

0.17 

183 

159 

0.24 

2.75 

2.26 

0.49 

2.63 

2.19 

0.44 

2.62 

2.18 

0.44 

3.19 

1.65 

1.54 

3.17 

2.16 

1.01 

2.76 

2.24 

0.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

474 

6.64 

NA 


549 

1219 

12.47 

8.55 

12  23 

11  92 

1491 

14.99 

11.49 

16.97 

15.67 

2ai5 

2019 

20.69 

24.76 

3281 

33  53 

37  29 

46.56 

4763 

53  26 

49.44 

55.40 

59.12 

57  95 

1.22 

0.89 

1.45 

1.24 

2.27 

2.91 

5.19 

2.71 

NA 

2.10 

NA 

NA 

2.38 

NA 

fM 

0.85 

NA 

NA 

1.59 

NA 

NA 

2.26 

NA 

NA 

2.14 

NA 

NA 

213 

NA 

NA 

160 

NA 

NA 

2.13 

NA 

NA 

224 

NA 

27  18 

28.96 

17.60 

2147 

16.38 

20.15 

24  13 

13.30 

21.25 

19.24 

25.59 

44.41 

36  35 

18.61 

19.32 

20.97 

2.78 

3.27 

4.18 


5.32 

12.78 

12.38 

889 

12.32 

1271 

16.17 

15.51 

11.60 

1733 

1653 

23.21 

20  96 

20  95 

25.67 

33.59 

3519 

38.65 

49.» 

49I39 

56.12 

5241 

60.56 

64.28 

61.99 

1.22 

0.92 

1  44 

1i2 

208 

2.73 

5.60 

267 

NA 

2.15 

IM 

NA 

246 

NA 

NA 

0.87 

IM 

NA 

1.59 

NA 

NA 

226 

NA 

NA 

2.19 

NA 

NA 

218 

NA 

HA 

1.65 

IM 

NA 

216 

NA 

NA 

224 

NA 

28  27 

28.54 

18.57 

2257 

17  77 

20.42 

25.09 

13.37 

22  56 

19.63 

26.11 

46.03 

39.17 

19.01 

19.32 

20.97 

298 

3.68 

4.70 


010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

000 

000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 


'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  nghts  reserved 
»PE  RVUs  =  Practice  Expense  Relative  Value  Units 


Federal  Re^istpr  /  Vol.  65,  No.  137/Monday,  July  17.  2000/Proposed  Rules 
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r 
i 

Qlobal 

1 

32 

010 

78 

090 

38 

090 

89 

090 

32 

090 

71 

090 

17 

090 

51 

090 

60 

090 

33 

090 

53 

090 

21 

090 

96 

090 

95 

090 

67 

090 

59 

090 

19 

090 

65 

090 

u 

090 

39 

090 

12 

090 

41 

090 

56 

090 

28 

090 

99 

090 

22 

000 

92 

000 

44 

000 

22 

000 

08 

010 

73 

010 

60 

000 

67 

000 

MA 

000 

15 

000 

MA 

000 

MA 

000 

46 

000 

MA 

000 

MA 

000 

87 

000 

MA 

000 

MA 

000 

59 

000 

MA 

000 

MA 

000 

26 

000 

MA 

000 

MA 

000 

19 

000 

MA 

000 

MA 

000 

18 

ooo 

MA 

000 

MA 

ooo 

65 

000 

MA 

000 

MA 

000 

16 

000 

MA 

000 

MA 

000 

24 

000 

MA 

000 

27 

090 

54 

090 

57 

090 

57 

090 

77 

090 

42 

090 

09 

090 

37 

090 

56 

090 

63 
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11 
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03 

090 

17 

090 

01 

090 

32 

090 

97 

090 

98 

000 

68 

000 

70 

000 

CPTV 
HCPCS* 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Reuvted  Information— Continued 


Mod 


52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52282 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

52334 

52335 

52336 

52337 

52338 

52339 

52340 

52450 

52500 

52510 

52601 

52606 

52612 

52614 

52620 

52630 

52640 

52647 

52648 

52700 

53000 

53010 

53020 

53025 

53040 

53060 

53080 

53085 

53200 

53210 

53215 

53220 

53230 

S323S 

53240 

53250 

53260 

53265 

53270 

53275 

53400 

53405 

53410 

53415 

53420 

53425 

53430 

53440 

53442 

53443 

53445 


Status 


A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Cystoscopy  &  duct  catheter  .. 

Cystoscopy  

Cystoscopy  and  treatment  .... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  radiotracer  ... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  &  revise  urettira  . 
Cystoscopy  &  revise  urettira  . 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment 

Cystoscopy,  implant  stent 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment 

Cystoacopy  artd  iFMlniant 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Remove  bladder  stotw  

Remove  bladder  stone  

Cystoscopy  and  treatment 

Cystoscopy,  stone  removal  ... 
Cystoscopy,  inject  matenal  .... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Create  passage  to  Kidney 

Endoscopy  of  unnary  tract 

Cystoscopy,  stone  removal  ... 
Cystoscopy,  stone  removal  ... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Incision  rt  prostate  

Revision  of  bistdder  neck 

Dilation  prostatic  urettira 

Prostatectomy  (TURP) 

Control  postop  bleeding 

Prostatectomy,  first  stage  

Prostatectomy,  second  stage 

Remove  residual  prostate 

Remove  prostate  regrowth  .... 
Relieve  bladder  contracture  ... 

Laser  surgery  of  prostate  

Laser  surgery  of  prostate  

Drainage  of  prostate  abscess 

Incision  of  urethra    

Incision  of  urethra  

Incision  of  urettira  

Incision  o(  urethra  

Drainag*  of  urethra  abscess  .. 
Dialnaga  of  urethra  abscess  .. 
Drainage  of  urinary  leakage  ... 
Drainage  of  unnary  lealutge  ... 

Biopsy  of  urethra  

Removal  of  urethra 

Removal  of  urethra  

Treatment  of  urethra  lesion  .... 

Removal  of  ureltra  lesion  

Removal  of  urethra  lesion  

Surgery  for  urethra  pouch  

Removal  of  urethra  gland    

Treatment  of  urethra  lesion  .... 
Treatment  of  urethre  lesion  .... 

Removal  of  urethra  glarx)  

Repair  of  urethra  detact 

Revise  urMhre,  stag*  1  

Revise  urethra,  stage  2 

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruct  urethra  stage  1  .. 
Reconstruct  urethra  stage  2  .. 

Reconstruction  of  urethra  

Correct  bladder  function  

Remove  penneal  prosttwsis  ... 

ReconstnxSion  of  urethra  

Correct  uhne  flow  control  


Physi- 
cian 
work 

RVUs 


3.02 

2.37 

3.71 

3.14 

4.63 

5.45 

9.72 

4.50 

3.92 

2.94 

3.37 

4.70 

0.05 

6.17 

2.80 

6.40 

3.74 

3.61 

4.59 

5.31 

5.51 

5.31 

2.81 

5.21 

6.72 

9.19 

4.70 

6,16 

5.19 

5.04 

2.83 

4.83 

5.86 

6.88 

7.97 

7.34 

8.82 

9.68 

7.64 

8.47 

6.72 

12.37 

8.13 

7.98 

684 

6.61 

7.26 

6.62 

10.36 

11.21 

6.80 

2.28 

3.64 

1.77 

1.13 

6.40 

2.63 

6.29 

10.27 

2.59 

12.57 

15.58 

0.07 

9.58 

10.14 

6.45 

5.89 

2.98 

3.12 

3.09 

4.53 

12.77 

14.48 

16.44 

19.41 

14.08 

15.98 

16.34 

12.34 

8.27 

19.89 

14.06 


Fully  im- 
ptarrient- 
ed  notv 

faculty 
PE 

RVUs 


4.94 

5.46 

5.82 

5.67 

6.55 

6.82 

8.23 

MA 

NA 

3.39 

6.14 

6.65 

6.76 

NA 

3.39 

6.97 

6.06 

6.27 

NA 

IMA 

NA 

NA 

13.88 

14.82 

23.00 

NA 

NA 

NA 

NA 

18.80 

28.16 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

54.31 

NA 

NA 

6,48 

NA 

3.92 

4.23 

12.20 

5.75 

NA 

NA 

4.96 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

5.36 

5.80 

5.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
bonai 
non- 
faolity 

PE 
RVUs 


4.22 

4.74 

5.13 

5.04 

6.19 

6.74 

9.06 

NA 

NA 

2.91 

5.55 

5.92 

6.31 

NA 

3.17 

6.47 

4.96 

5.50 

NA 

NA 

NA 

NA 

11.22 

12.22 

18.93 

NA 

NA 

NA 

NA 

15.04 

21.99 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

43.83 

NA 

NA 

5.34 

NA 

3.16 

3.39 

9.65 

4.45 

NA 

NA 

4.02 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

433 

4.86 

4.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
Fully  im-  2001 
pleiTient-  I  transi- 
ed  facil-  I     lionaJ 


ityPE 
FtVUs 


0.99 

0.77 

1.21 

1.02 

1.51 

1.78 

3.17 

1.47 

1.28 

0.96 

1.10 

1.53 

1.63 

2.03 

0.91 

2.09 

^22 

1.18 

1.50 

1.73 

1.73 

1.73 

0.92 

1.70 

219 

2.99 

1.52 

2.00 

1.72 

1.64 

0.92 

1.57 

1.91 

2.23 

2.58 

2.39 

2.89 

5.10 

5.85 

6.08 

5.24 

7.37 

5.63 

5.95 

5.69 

5.50 

5,73 

5,12 

4.50 

6,94 

5.58 

2.26 

3.59 

0.63 

0.42 

7.34 

2.39 

857 

8.94 

0.91 

7,18 

7.90 

4.93 

5.69 

5.87 

4.60 

4,14 

2.10 

2.09 

2.23 

2.98 

7.06 

7.59 

8.26 

8.73 

7.84 

8,55 

8.36 

730 

5.29 

9.18 

7,78 


facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


^26 

122 

1.67 

1.SS 

2.41 

2.96 

5.27 

1.88 

1.53 

1.09 

1.77 

2.08 

2.47 

2.83 

1.31 

2.81 

1.33 

1.68 

1.76 

2.24 

2.24 

2.25 

1.50 

238 

3.32 

4.38 

2.46 

3.34 

2.29 

2.17 

1.56 

2.08 

2.71 

3.73 

4.32 

3.40 

3.77 

5.22 

5.74 

6.58 

5.94 

8,75 

5.12 

6.85 

6.19 

5,57 

6.47 

559 

6.47 

8.43 

5.08 

2.17 

3.65 

0.70 

0.53 

6.01 

1.93 

7.28 

8.54 

0.98 

7.19 

864 

499 

6.42 

5.77 

4.63 

4i1 

1.88 

2.08 

1.90 

2.88 

7.32 

8.51 

8.52 

9.77 

883 

8.92 

8.21 

8.97 

5.55 

9.61 

10.03 


0.17 

013 

0.21 

018 

0.26 

0.31 

0.55 

0.26 

0.22 

0.17 

0.19 

0.27 

0.29 

0.36 

0.16 

0.36 

Oil 

0.21 

0.26 

0,31 

0,40 

0.31 

0.16 

0.30 

0.38 

0.52 

0.27 

0.35 

0.30 

0.29 

0.16 

0.28 

0.33 

0.39 

0.45 

0.42 

0.51 

0.55 

0.43 

0.48 

0.38 

070 

047 

0.46 

0,39 

0.37 

0.41 

0.37 

0.58 

0,64 

0.40 

0.14 

0.30 

0,11 

0,07 

0.38 

0.18 

0.36 

0.61 

0.15 

OJO 

0.94 

041 

0.56 

0.59 

042 

0.38 

0.19 

0,19 

Oil 

0.26 

0.74 

0.82 

0.95 

1.19 

0.84 

0.90 

0.97 

0.72 

0,47 

1.25 

0.82 


Fully  im- 

plernent- 

ed  norv 

faciMy 

total 


8.13 

7.96 

9.74 

8.99 

11.44 

12.58 

18.50 

NA 

NA 

6.50 

9.70 

11.62 

7.10 

NA 

6.35 

13.73 

10.01 

10.09 

NA 

NA 

NA 

NA 

16.85 

20.33 

30.10 

NA 

NA 

NA 

IMA 

24.13 

31.15 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

65i5 

NA 

NA 

8.90 

NA 

5.80 

5.43 

18.98 

8.56 

NA 

NA 

7.70 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.53 

9.11 

8.74 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
txxtal 
non- 
fadWy 


7.41 

7.24 

9.0S 

8.36 

11.08 

12.50 

19.33 

NA 

NA 

6.02 

9.11 

10.89 

665 

NA 

6.13 

13i3 

8.91 

9.32 

NA 

NA 

NA 

NA 

14.19 

17.73 

26.03 

NA 

NA 

NA 

-NA 

20.37 

24  98 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

54  77 

NA 

NA 

7.76 

NA 

5.04 

4.59 

1643 

726 

NA 

NA 

676 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.50 

8.17 

7.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 


ad  facil- 
ity total 


4.18 

327 

5.13 

4.34 

6.40 

7.54 

13.44 

623 

542 

4.07 

4.66 

6.50 

1.97 

8.56 

3.87 

8.85 

517 

5.00 

6.35 

7.35 

7.64 

7.35 

3.89 

721 

929 

12.70 

6.49 

8.51 

7.21 

6.97 

391 

6.68 

8,10 

9.50 

11.00 

10.15 

1222 

15.33 

13.92 

15.03 

12.34 

20.44 

^*3a 

14.39 

12.92 

12.48 

1340 

12.11 

1544 

18.79 

12.78 

4.68 

7.53 

2.51 

162 

1412 

520 

1492 

19.82 

3.65 

20.55 

2442 

541 

15.83 

16.60 

11.47 

10.41 

527 

5.40 

5.53 

777 

20.57 

22.89 

25.65 

29.33 

22  76 

25  43 

25  67 

2026 

14.03 

30.32 

22.86 


Yaar 
2001 


fadWy 
total 


4.45 

372 

5.59 

4,87 

7.30 

8.72 

15.54 

6.64 

5.67 

420 

5.33 

7.05 

2.81 

9.36 

4.27 

9.57 

528 

550 

6.61 

7.86 

8.15 

7.87 

4.47 

7.89 

10.42 

1409 

743 

9.85 

778 

750 

4.55 

719 

890 

11.00 

12.74 

11.16 

1310 

15.45 

13.81 

15.53 

13.04 

21,82 

13.72 

1529 

13.42 

12.55 

14.14 

12.58 

17,41 

2028 

1228 

4.59 

7.59 

258 

1.73 

12.79 

474 

1393 

19  42 

372 

2C,56 

2516 

5.47 

1656 

1650 

11.50 

10.48 

5u5 

E  39 

520 

7,67 

20.83 

23.81 

25.91 

30.37 

23.75 

25  80 

25  52 

22  03 

1429 

30.75 

24.91 


Qtobal 


000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

000 

000 

090 

010 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Assooatkxi.  All  Rights  Resened.  Applicabte  FARS/DFARS  Apply. 

'Copyright  1994  Amencan  Dental  Association.  All  nghts  reserved. 
3PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


53447 
53449 
534S0 
53460 
53502 
53505 
53510 
53515 
53520 
53600 
53601 
53605 
53620 
53621 
53660 
53661 
53665 
53670 
53675 
53850 
53852 
53899 
54000 
54001 
54015 
54050 
54055 
54056 
54057 
S4060 
S4065 
54100 
54105 
54110 
54111 
54112 
54115 
54120 
54125 
54130 
54135 
54150 
54152 
54160 
54161 
54200 
54205 
54220 
54230 
54231 
54235 
54240 
54240 
54240 
54250 
54250 
54250 
54300 
54304 
54308 
54312 
54316 
54318 
54322 
54324 
54326 
54328 
54332 
54336 
54340 
54344 
54348 
54352 
54360 
54380 
54385 
54390 
54400 
54401 
54402 
54405 
54407 


Mod 


26 

TC 


26 

TC 


Status 


Oescnption 


Ratnove  arttficiaJ  sphincter  

Correct  artificial  sphincter  

Hevisior  ot  urethra  

Revision  ot  urethra  

Repair  ot  urethra  mjuiy 

Repair  o(  urettva  injury 

Repair  o(  urettva  intury 

Repeir  of  urethra  injufy 

Repair  of  urethra  defect 

Dilate  urethra  stricture  

Dilate  urethra  stncture  „... 

Dilate  urethra  stricture  

Otttm  unthra  stricture  

DM*  urethra  sMcbm  

Dtelton  of  uretttra  

Dilation  of  urethra  

Dilation  of  urethra  

Insert  unnary  cattialer 

Insert  urinary  catheter 

Prostatic  microwave  Ihermoix  . 

Piuslallc  rt  ttiennotx  

Urology  surgery  procedure  

Slitting  of  prepuce  

Slitting  of  prepuce  

Drain  penis  lesion    

Destruction,  penis  lesion(s)  

Oestr\x:tion.  penis  lesion(s)  

Cryosurgery,  penis  ies<on(s)  .... 

Laser  surg,  penis  lasion(s)  

Excision  of  penis  lesian(s) 

Destruction,  penis  lesian(s)  

Biopsy  of  penis  

Biopsy  of  penis  

Traolment  of  penis  lesion  

TrMt  penis  lesion,  graft 

Traal  penis  lesion,  graft 

Treatment  o<  penis  lesion  

Partial  removal  of  penis 

Removal  of  penis 

Remove  penis  &  nodes  

Remove  penis  &  nodes 

OrcumaSKXi  

Circumcision  

Orcumdsion  „ 

OrcumeJsion  

Treatment  of  penis  lesion  

Ttaatment  of  penis  lesion  

Treatment  of  penis  lesion  

Prepare  penis  study 

Dynamic  caverrxwometry  

Penile  infection 

Penis  study  

Penis  study  

Penis  study  

Penis  study  

Penis  study  

Penis  study  

Revision  of  penis  

Revision  o(  penis  „ 

Reconstruction  of  urethra  

ReconstmcUon  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Revise  psnisAjrettMa 

Revise  psnlsA««lhra 

Revise  penlsAjrethra 

Secorxjary  urethral  surgery  

Secondary  urethral  surgery  

Secor>dary  urethral  surgery  

Reconstnict  urethra/penis 

Penis  plastic  surgery  

Repair  penis 

Repair  penis  

Repair  penis  and  tiladder  

Insert  semi-ngid  prosttiesis 

Insert  selt-contd  prosttiesis 

Remove  penis  prosttiesis  

Insert  multi-comp  prosthesis  .... 
Remove  muW-comp  prosttiesis 


Physi- 
cian 
wort( 

RVUs 


13.17 

9.70 

6.14 

7.12 

7.63 

763 

10.11 

13.31 

8.66 

1.21 

0.96 

128 

1.62 

1.35 

0.71 

0.72 

0.76 

0.50 

1.47 

9.45 

9.88 

0.00 

1.54 

2.19 

532 

124 

1.22 

1.24 

1.24 

193 

2.42 

190 

3.50 

10.13 

13.57 

15.86 

815 

9.97 

13.53 

20.14 

26.36 

1.81 

2.31 

248 

3.27 

1.06 

7.93 

2.42 

1.34 

204 

1.19 

1.31 

1.31 

0.00 

2.22 

2.22 

0.00 

10.41 

12.49 

11.83 

13.57 

16.82 

11.25 

13.01 

16.31 

15.72 

15.65 

17.08 

20.04 

8.91 

15.94 

17.15 

24.74 

11.93 

13.18 

15.39 

21.61 

899 

10.28 

9.21 

1343 

13.34 


Fully  im- 


ed  notv 
facility 

PE 
RVUs 


NA 

r4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.77 

3.70 

NA 

561 

5.61 

3.54 

361 

NA 

333 

4.46 

12.11 

67  86 

0.00 

5.16 

5.51 

6.48 

2.28 

5.92 

2.75 

2.67 

4.96 

5.01 

3.38 

5.83 

NA 

NA 

NA 

10.08 

NA 

NA 

NA 

NA 

5.36 

NA 

557 

NA 

236 

NA 

1.79 

NA 

1.92 

1.02 

0.9S 

0.44 

0.51 

1.05 

0.72 

0.32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.92 

2.85 

NA 

4.34 

4.31 

2.73 

2.78 

NA 

256 

3.47 

10.90 

52.80 

0.00 

4.04 

4.36 

5.09 

1.81 

4.61 

221 

2.42 

4.05 

443 

2.71 

4.66 

NA 

NA 

NA 

870 

NA 

NA 

NA 

NA 

4.17 

NA 

4.63 

NA 

1.86 

NA 

1.77 

1.83 

0.88 

096 

0.47 

0.51 

1.00 

0.68 

0.32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed fadl- 
ityPE 
RVUs 


7.14 
6.03 
4.45 
4.78 
5.28 
4.91 
838 
6.88 
5.33 
0.48 
0.40 
0.42 
0.53 
0.44 
0.32 
0.24 
0.26 
0.19 
0.47 
4.17 
4.28 
0.00 
1.30 
1.80 
2.83 
0.49 
1.28 
0.53 
1  19 
1.43 
1.92 
0.71 
1.94 
728 
838 
930 
5.96 
7.21 
8.44 
10.99 
13.30 
1.64 
1.57 
1.64 
1.86 
0.37 
6.51 
0.94 
0.44 
0.79 
0.39 
NA 
0.44 
NA 
NA 
0.72 
NA 
8.03 
9.06 
8.59 
4.81 
12.01 
8.97 
8.63 
10.48 
9.95 
9.77 
10.52 
12.59 
7.43 
9.85 
10.71 
13.45 
782 
9.50 
11.18 
13.64 
5.75 
6.51 
5.83 
7.57 
7.18 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


7.84 

6.81 

4.08 

4.25 

5.31 

5.09 

668 

7.61 

5.60 

0.45 

0.38 

044 

0.53 

0.43 

0.32 

0.25 

029 

0.20 

0.48 

4.95 

5.11 

0.00 

1.15 

1.58 

2.35 

0.47 

1.13 

0.54 

1.31 

1.39 

2.11 

0.71 

1.73 

7.10 

8.78 

9.92 

5.62 

7.16 

9.47 

12.22 

14.79 

1.38 

1.67 

1.68 

1.99 

0.37 

6.27 

1.13 

0.69 

0.96 

0.41 

NA 

0.47 

IM 

NA 

0.68 

NA 

7.89 

9.15 

803 

9.90 

12.09 

877 

8.54 

10.84 

10.32 

10.24 

11.29 

14.54 

722 

11.90 

11.19 

14.48 

7.77 

968 

11.22 

13.91 

7.00 

795 

6.00 

9.69 

8.43 


Mal- 
practice 
RVUs 


0.75 
0.55 
0.34 
0.42 
0.48 
0.45 
0.68 
0.78 
0.52 
0.07 
0.06 
0.08 
0.10 
0.08 
0.04 
0.04 
005 
0.03 
0.09 
0.53 
0.56 
0.00 
0.09 
0.13 
0.32 
0.07 
0.07 
0.05 
0.07 
0.11 
0.13 
0.10 
0.20 
0.60 
0.78 
0.96 
0.36 
0.57 
0.79 
1.20 
1.54 
0.12 
0.15 
0.17 
0.19 
0.06 
0.46 
0.14 
0.08 
014 
0.07 
0.14 
0.09 
0.05 
0.15 
0.13 
0.02 
0.81 
0.78 
077 
069 
095 
0.64 
0.74 
1.18 
1.11 
0.88 
1  03 
1  47 
0.63 
1.03 
1.15 
1.11 
070 
0.86 
099 
1  39 
0.53 
0.61 
0.54 
078 
077 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.05 

4.74 

NA 

733 

7.04 

4.29 

4.37 

NA 

3.86 

6.02 

22.09 

78  30 

000 

679 

7.83 

1212 

359 

7.21 

4.04 

3.98 

702 

756 

538 

953 

NA 

NA 

NA 

1659 

NA 

NA 

HA 

NA 

729 

NA 

822 

NA 

348 

NA 

435 

tM 

4.10 

228 

240 

1  84 

056 

342 

3.07 

0.34 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.20 

389 

NA 

6.06 

5.74 

3.48 

3.54 

NA 

3.09 

503 

2088 

63.24 

000 

5.67 

668 

10.73 

3.12 

5.90 

3.50 

3.73 

6.09 

6.98 

4.71 

835 

NA 

NA 

NA 

15.21 

NA 

NA 

NA 

NA 

610 

NA 

7.28 

NA 

298 

NA 

4.33 

NA 

4.01 

214 

243 

1.87 

0.56 

3.37 

3.03 

0.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facil- 
ity total 


21.06 

16.28 

10.93 

12.32 

1339 

12.99 

17.17 

20.97 

14.53 

1.76 

1.44 

1.78 

2.25 

1.87 

1.07 

1.00 

1.07 

0.72 

2.03 

1415 

14.72 

0.00 

2.93 

4.12 

8.47 

1.80 

2.57 

1  82 

2.50 

3.47 

4.47 

2.71 

5.64 

18.01 

22.73 

2612 

1249 

17.75 

22  76 

32  33 

4120 

357 

403 

429 

5.32 

1  49 

1490 

3.50 

1.86 

2.97 

1.65 

NA 

1.84 

NA 

NA 

3.07 

NA 

19.05 

22  33 

21  19 
24.07 
29  78 
20.86 

22  38 
27.97 
26  78 
26.30 
28.63 
34.10 
16.97 
26.82 
29.01 
39.30 
20  45 
2354 
27.56 
36.64 
15.27 
17.40 
15.58 
21.78 
21.29 


Year 
2001 
transi- 
tional 
facility 
total 


21  76 
17.06 
10.56 
11.79 
13.42 
13.17 
17.47 
21.70 
14.80 

1.73 

1.42 

1.80 

2.25 

1.86 

1.07 

1.01 

1.10 

0.73 

2.04 

14  93 

15.55 

0.00 

2.78 

3.90 

799 

1  78 

242 

1.83 

2.62 

3.43 

4.66 

2.71 

543 

17.83 

2313 

26.74 

12.13 

17.70 

23  79 

33  56 

42  69 

331 

413 

4.33 

5.45 

149 

1466 

3.69 

2.11 

3.T6 

1.67 

NA 

1.87 

NA 

NA 

3.03 

NA 

1891 

22.42 

20.63 

24.16 

29  86 

20.66 

22  29 
28.33 
2715 
26.77 
29.40 
36.05 
16.76 
28.87 
29  49 
40.33 
20  40 

23  72 
27.60 
36.91 
16.52 
18.84 
15.75 
23  90 
22  54 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


ll 

CPTV 

K/ 

HCPCS' 

II 

1  ! 

54409 

54420 

54430 

54435 

54440 

54450 

54500 

54505 

54510 

54520 

54530 

54535 

54550 

54560 

54600 

54620 

54640 

54650 

{|94M0 
II  54670 

54680 

54690 

54692 

54699 

54700 

54800 

54820 

54830 

54840 

54860 

54861 

54900 

54901 

55000 

55040 

55041 

55060 

55100 

55110 

55120 

55150 

55175 

55180 

55200 

55250 

55300 

55400 

55450 

55500 

55520 

55530 

55535 

.«. 

55540 

55550 

55658 

55600 

55605 

» 

55650 

55880 

55700 

55705 

55720 

55725 

55801 

55810 

55812 

55815 

1156621 
>l  S8631 

SS840 

55842 

5S84S 

5S8S0 

.... 

55660 

55862 

.... 

55665 

.... 

55870 

.... 

55899 

.... 

55970 

55980 

56300 

...« 

56301 

.... 

'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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v 

)1 

st- 
ill 

Global 

«v 

9l 

76 

090 

'06 

090 

).56 

090 

.79 

090 

1.42 

090 

M7 

090 

'.47 

090 

.70 

090 

1.80 

090 

.73 

000 

42 

000 

.80 

000 

>.25 

000 

.86 

000 

.07 

000 

.01 

000 

.10 

000 

173 

000 

!.04 

000 

193 

090 

)5S 

090 

>.00 

YYY 

!78 

010 

190 

010 

'99 

010 

78 

010 

!.42 

010 

83 

010 

!62 

010 

)43 

010 

1.66 

010 

!.71 

000 

>.43 

010 

'83 

090 

113 

090 

L74 

090 

>.13 

090 

'70 

090 

179 

090 

156 

090 

>69 

090 

1.31 

010 

1.13 

010 

t.33 

010 

>45 

010 

49 

010 

166 

090 

1.69 

000 

Ml 

000 

1.16 

000 

.67 

000 

NA 

000 

87 

000 

NA 

000 

NA 

000 

1.03 

000 

NA 

000 

1.91 

090 

!42 

090 

).63 

090 

1.16 

090 

186 

090 

).66 

090 

>29 

090 

1.33 

090 

'15 

090 

177 

090 

1.40 

090 

).05 

090 

).78 

090 

187 

090 

149 

090 

).33 

090 

)40 

090 

172 

090 

'60 

090 

1.91 

090 

>.52 

090 

184 

090 

>75 

090 

1.90 

090 

'54 

090 

'  tPTV 
HCPCS'  i 


Mod 


54409 
54420 
54430 
54435 
54440 
54450 
54500 
54505 
54510 
54520 
54530 
54535 
54550 
54560 
54600 
54620 
54640 
54650 
54660 
54670 
54680 
54690 
54692 
54699 
54700 
54800 
54820 
54830 
54840 
54860 
54861 
54900 
54901 
55000 
55040 
55041 
55060 
55100 
55110 
55120 
55150 
55175 
55180 
55200 
55250 
55300 
55400 
55450 
55500 
55520 
55530 
55535 
55540 
55550 
SS6S9 
55600 
55605 
55650 
55680 
55700 
55705 
55720 
55725 
55801 
55810 
55B12 
55815 
55821 
55831 
55840 
55842 
55845 
55859 
55860 
55062 
55866 
55870 
55899 
55970 
55980 
56300 
56301 


Status 


Description 


Revise  penis  prosttiesis 

Revision  ot  penis  

Revision  o(  penis  

Revision  o(  pen«  

Repair  ot  penis  

Preputial  stretching  

Biopsy  ot  testis    

Biopsy  of  testis  .'. 

Removal  ot  testis  lesion  

Removal  ot  testis  

Removal  ot  testis   

Eirtensive  testis  surgery 

Exploration  for  testis  

Exploranon  tor  testis 

Reduce  testis  torsion  

Suspension  of  testis  

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens)  .... 

Revision  o(  testis  

Repair  testis  injury 

Ralocalion  o(  tastis(es) 

Lapwowopy,  orchiectomy 

Laparosoopy.  orchiopexy 

Laparoscope  proc.  testis  

Drainage  of  scrotum  

Biopsy  of  epididymis 

Exploration  of  epididyniis 

Remove  epididymis  lesion 

Rartwve  epididymis  lesion 

rtemovai  of  eptdidyrnis  

ftomovat^  of  epididymis 

Fusion  of  spermatic  ducts 

Fusion  of  sparmalic  ducts  

Drainag*  of  hydrocele  _ 

Removsl  of  tvydrooele 

Removal  of  hydro  cafes  ~ 

Repair  of  hydrocele  

Orilnagrof  scrotum  absoas* 

Explore  sotMum 

Removal  ot  scrotum  laaon 

Removal  of  scrokim 

Revision  of  scrotum _. 

Revision  of  scrotum  ....» 

Incision  of  spertti  dud » 

Renwvai  of  sperm  dDCl(s)  

Prspare,  sperm  duct  x-ray 

Repair  ot  sperm  dud 

Ugallon  of  ipaim  dud 

Removal  of  hydrooele 

Removal  of  spami  cort  lasian 

Raviss  spainiabc  cord  veirw  

risviaa  spatmatic  cord  veins  

ftoviss  hamia  &  spemi  veins  

Laparo  Igale  spermatic  vein  _ 

Lapaio  pft)c,  spamtallc  oord 

Incise  sperm  dud  poucfi  

Incise  sperm  duct  pouch  

Remove  sperm  dud  pouch  

Remove  sperm  pouch  lesion 

Biopsy  of  prostate 

Biopsy  of  prostata 

Drainage  of  prostata  abicass 

Dralrtaga  of  proelate  abacass 

Removal  of  prostate  

rutansive  prostate  surgery 

Extensive  prostata  surgery 

ExMnsive  prostate  surgery 

Removal  of  proalMs  

Removal  of  proaiala  

Extensive  praatMs  suigary  ..„ 

Ejdansiva  prualala  surgery 

Extanshw  prostata  surgery 

Parcutfrteedle  insert  pros  

Surgical  exposure  orostate 

ExMnsive  prostate  surger/  

Exisasiva  prostate  surgery  

Elsctrosiaculstion 

QatAal  surgery  procedure 

Sax  transformation,  M  to  F 

Sax  transforniabon,  F  to  M 

Laparoaoopy,  diagnostic 

Laparoscopy,  tut>al  cautery  


Physi- 
cian 
iNort( 

RVUs 


12.20 

11.42 

10.15 

6.12 

0.00 

1.12 

1.31 

3.46 

5.45 

5.23 

8.58 

12.16 

7.78 

11.13 

7.01 

4.90 

6.90 

11.45 

5.11 

6.41 

12.65 

10.96 

12.88 

0.00 

3.43 

2.33 

5.14 

5.38 

5.20 

6.32 

8.90 

13.20 

17.94 

1.43 

5.36 

7.74 

5.52 

Z^3 

5.70 

5.09 

7.22 

5.24 

10.72 

4.24 

3.29 

3.51 

8.49 

4.12 

5.59 

6.03 

5.66 

656 

7.67 

6.57 

0.00 

6.38 

7.96 

1180 

5.19 

1.57 

4.57 

7.84 

8.68 

17.80 

22.56 

27.51 

X46 

14.25 

15.62 

22.89 

2438 

28.56 

12.52 

14.45 

18.39 

22.87 

258 

0.00 

0.00 

0.00 

5.10 

5.60 


Fully  Im- 
plainent- 
ad  notv 

facility 
PE 

RVUs 


NA 

NA 

NA 

NA 

0.00 

0.91 

5.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

772 

5.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.76 

NA 

NA 

NA 

8.89 

NA 

NA 

NA 

NA 

NA 

NA 

8.34 

NA 

NA 

7.19 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

3.49 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.85 

0.00 

0.00 

0.00 

2.02 

2.22 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

0.00 

0.87 

4.07 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

6.04 

4.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.43 

NA 

NA 

NA 

6.84 

NA 

NA 

NA 

NA 

NA 

NA 

6.97 

NA 

NA 

6.10 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

3.03 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.74 

0.00 

0.00 

0.00 

2.72 

2.94 


Fully  im- 
piorrient- 
ed  facil- 
ity PE 
RVUs 


6.84 
8.37 
724 
5.44 
0.00 
0.44 
0.43 
243 
3.27 
3.37 
4.87 
6.67 
4.41 
6.54 
3.96 
2.99 
4.00 
6.40 
3.74 
3.70 
7.35 
635 
5.50 
0.00 
3.15 
0.81 
3.38 
3.43 
3.36 
3.91 
4.74 
6.43 
945 
0.48 
3.22 
4.19 
3.28 
3.34 
3.35 
3.17 
4.26 
3.37 
5.97 
2.93 
2.79 
1.44 
4J4 
2.26 
3.46 
3.59 
3.53 
3.82 
4.23 
3.31 
0.00 
3.91 
4.62 
5.95 
4.11 
0.51 
3.47 
5.38 
5.97 
8.80 
10.48 
12.82 
13.87 
7.43 
7.90 
11.18 
11.79 
13.05 
6.97 
7.90 
9.50 
10.55 
0.91 
0.00 
0.00 
0.00 
2.02 
2.22 


Year 
2001 
transi- 
tional 
laciiity 

PE 
RVUs 


7.56 
8.38 
7.33 
5.21 
0.00 
0.52 
0.44 
233 
3.28 
3.97 
5.84 
7.32 
473 
6.87 
4.24 
3.14 
5.06 
8.92 
3.73 
394 
7.74 
6.73 
5.50 
000 
2.61 
1.14 
3.25 
3.53 
3.83 
4.34 
5.54 
7.25 
10.42 
0.47 
3.74 
5.17 
3.58 
2.68 
346 
2.86 
4.67 
3.75 
6.33 
2.73 
2.81 
1.82 
5.41 
2.40 
377 
3.54 
4.06 
4.06 
4.41 
3.68 
0.00 
4.10 
4.99 
6.42 
4.29 
0.79 
3.52 
4.99 
6.00 
10.06 
12.71 
14.41 
17.09 
9.26 
988 
12.89 
14.04 
16.60 
683 
7.86 
10.30 
14.57 
1.18 
0.00 
0.00 
0.00 
272 
2.94 


Mal- 

practx» 

RVUs 


0.71 
0.67 
0.60 
0.34 
0.00 
0.07 
0.08 
0.21 
0.34 
0.32 
0.53 
079 
0.47 
0.75 
0.41 
0.29 
0.47 
063 
0.29 
042 
0.86 
0.69 
0.87 
0.00 
0.22 
0.14 
0.36 
0.33 
0.31 
0.36 
0.51 
0.74 
1.18 
0.10 
0.35 
0.50 
0.37 
0.13 
035 
0.30 
0.46 
0.31 
0.72 
0.27 
0.20 
0.19 
0.52 
0.31 
0.43 
0.57 
0.38 
0.41 
0.73 
0.41 
0.00 
0.36 
0.52 
0.70 
0.30 
000 
0.25 
0.44 
0.52 
1.09 
1.32 
1.65 
1.88 
085 
0.94 
1.37 
1.50 
1.69 
0.69 
0.78 
1.19 
1.40 
0.14 
0.00 
0.00 
0.00 
0.47 
0.43 


Fully  im- 


ed  non- 
facility 


NA 

NA 

NA 

NA 

O.W 

2.10 

6.66 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

11.37 

7.77 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.29 

NA 

NA 

NA 

11.15 

NA 

NA 

NA 

NA 

NA 

NA 

11.83 

NA 

NA 

11.62 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

5.15 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.37 

0.00 

0.00 

0.00 

7.58 

8.25 


Year 
2001 
tiansi- 
tiorul 
rxxi- 
JacMty 


NA 

UA 

NA 

HA 

0.00 

2.06 

5.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

9.89 

6.98 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.96 

NA 

NA 

NA 

9.10 

NA 

NA 

NA 

NA 

NA 

NA 

10.46 

NA 

NA 

10.53 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

4.89 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.46 

0.00 

0.00 

O.W 

829 

8.97 


Fully  im- 


edtadl- 
Ity  total 


19.75 

20.46 

17.99 

11.90 

0.00 

1.63 

1.82 

6.10 

9.06 

8.92 

13.98 

19.62 

12.66 

18.42 

11.40 

8.18 

11.37 

18.48 

0.14 

10.53 

20.86 

MJtn 

19.25 

0.00 

6.80 

328 

8.88 

9.14 

8.87 

10.59 

14.15 

20.37 

28.57 

201 

8.93 

12.43 

9.17 

5.60 

9.40 

8.58 

11.94 

8.92 

17.41 

7.44 

628 

5.14 

13.85 

669 

948 

10.19 

9.SS 

10.70 

12.63 

1029 

0.00 

10.85 

13.10 

1845* 

9.60 

2.17 

829 

13.46 

15.17 

27.88 

34.38 

41.96 

46.01 

22.53 

24  46 

3624 

37.67 

4329 

20.18 

23.13 

29.08 

34.82 

3.63 

0.00 

0.00 

0.00 

7.59 

825 


Year 
2001 


tadlily 
total 


2047 

20.47 

1806 

11.67 

0.00 

1.71 

1.83 

600 

9.07 

9.52 

1475 

2027 

12.96 

18.75 

11.66 

833 

12.43 

19.00 

913 

10.77 

2125 

18.38 

1925 

0.00 

626 

3.61 

8.75 

9.24 

9.34 

11.02 

14.95 

21.19 

29  54 

2.00 

945 

13.41 

9.47 

494 

9.51 

825 

12.35 

9.30 

17.77 

724 

6.30 

5.52 

14.42 

683 

9.79 

10.14 

10.08 

11.03 

12.81 

10.66 

0.00 

10.64 

13.47 

18.92 

978 

246 

8.34 

13.07 

1620 

28.95 

36.61 

43.57 

49  43 

24.36 

'l44 

y  95 

3^.92 

46.84 

20.04 

23.09 

29  88 

38.84 

390 

0.00 

0.00 

0.00 

829 

8.97 


Global 
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090 
090 
090 
090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
000 
000 
000 
000 
YYY 
010 
000 
090 
000 
000 
000 
090 
000 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 

ooo 

000 
000 
000 

000 
010 
000 
000 
090 
090 
000 
000 
YYY 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 
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000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
XXX 
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010 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


56302 

56303 

56304 

56305 

56306 

56307 

56308 

56309 

56310 

563H 

56312 

56313 

56314 

5631S 

56316 

56317 

56318 

56320 

56321 

56322 

56323 

56324 

56340 

56341 

56342 

56343 

56344 

56345 

56346 

56347 

56348 

56349 

56350 

56351 

56352 

56353 

56354 

56355 

56356 

56362 

56363 

56399 

56405 

56420 

56440 

56441 

56501 

56515 

56605 

56606 

56620 

56625 

56630 

56631 

56632 

56633 

56634 

56637 

56640 

56700 

56720 

56740 

56800 

56805 

56810 

57000 

57010 

57020 

57061 

57065 

57100 

57105 

57106 

57107 

57109 

57110 

57111 

57112 

57120 

57130 

57135 

57150 


Mod 


Status 


D 
D 
0 
0 
0 
D 
D 
0 
0 
D 
D 
0 
D 
D 
D 
0 
0 
D 
0 
0 
0 
0 
D 
0 
0 
D 
D 
0 
D 
D 
D 
0 
D 
D 
D 
D 
D 
0 
D 
D 
0 
D 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescftption 


Laparoecopy:  tubal  bkxk 

Laparoscopy.  exose  lesions 

Laparoscopy:  lysis  

Laparoscopy;  biopsy     _ 

Laparoscopy  aspiration 

Laparoscopy;  remove  adnexa  .... 

Laparoscopy;  hysterectomy 

Laparoscopy;  remove  myon»  .... 

laparoscopic  antarolysis 

Laparosoopic  lymph  noda  blop  ... 
Laparoscopic  lymphadanactoniy 
Laparoscopic  lympfiadenectomy 

Lapar;  drain  lymphoceie  

Laparoscopic  appendectomy 

Laparoscopic  hernia  repair 

Laparoscopic  hema  repair 

Laparoscopic  orchlacluiiiy 

Laparoscopy.  speimatic  veins 

Laparoscopy;  adrenalectomy 

Laparoscopy.  vagus  nerves 

Laparoscopy  vagus  nerves 

Laparoscopy  ctralecystoenter 

Laparoscopic  cholecystectomy  .... 
Laparoscopic  ctiolecysteclomy  .... 
Laparoscopic  ctiolecystectomy  .... 

Laparoscopic  salpingostomy  

Laparoscopic  fimbnoplasty  

Laparoscopic  splenectomy  

Laparoscopic  gastrostomy 

Lajjaroscopic  jejunostomy  

Laparo  resect  intestine    

Laparoscopy  tundoplasty 

Hysteroscopy;  diagnostic 

Hysteroscopy;  Ixopsy 

Hysteroscopy  lysis  „... 

Hysteroscopy  resect  septum  

Hysteroscopy  remove  myoma  .... 

Hysteroscopy;  remove  impact  

Hysteroscopy;  at>lation  

Laparoscopy  w/ctx>lar>gio  

Laparoscopy  w/biopsy  

Laparoscopy  procedure  

I  &  D  of  vulvaypenneum  

Drainage  ot  gland  abscess „... 

Surgery  for  vulva  lesion 

Lysis  of  labial  lesion(s)  

Destnx^on,  vulva  lesion(s)  

Destruction,  vu^a  lesion(s)  

Biopsy  of  vulva/penneum  

Biopsy  of  vulva/perineum  

Partial  removal  of  vulva  

Complete  removal  of  vulva 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery , 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery , 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen 

Remove  vagina  gland  lesion  

Repair  of  vagina  

Repair  clitons  

Repair  of  penneum  _, 

Exploration  of  vagina  

Drainage  of  pelvic  abscess  

Drainage  ot  pelvic  fluid  

Destruction  vagina  lesion(s)  

Destruction  vagina  lesion(s)  

Biopsy  of  vagina  

Biopsy  of  vagina  

Remove  vagina  wall,  partial  

Remove  vagina  tissue,  part 

Vaginectomy  partial  w/nodes 

Remove  vagina  wall,  complels 

Remove  vagina  tissue,  compi  

Vaginectomy  w/nodes,  compI 

Closure  of  vagina  

Remove  vagina  lesion  

Remove  vagina  lesion  

Treat  vagina  infection  


Physi- 
cian 
«»ort( 

RVUs 


5.60 

11.79 

11.29 

5.40 

5.70 

11.05 

14.19 

U2^ 

14.44 

9.25 

12.38 

14.32 

9.48 

8.70 

6.27 

8.24 

10.96 

6.57 

0.00 

10.15 

12.15 

12.58 

11.09 

11.94 

1453 

13.74 

12.88 

0.00 

7.73 

0.00 

22.04 

17.25 

3.33 

4.75 

6.17 

0.07 

0.10 

5.21 

6.17 

4.89 

5.18 

0.00 

1.44 

1.39 

2.84 

1.97 

1.53 

188 

1.10 

0.55 

7.47 

8.40 

12.36 

16.20 

20.29 

16.47 

17.88 

21.97 

2217 

2.52 

068 

3.76 

3.89 

18.86 

4.13 

2.97 

6.03 

1.50 

1.25 

2.61 

0.97 

1.69 

6.38 

0.23 

0.27 

14.29 

0.27 

0.29 

7.41 

2.43 

2.67 

OSS 


Fully  Im- 
plaiTiant- 
sdnon- 

iaclNty 
PE 

RVUs 


2.22 

4.67 
4.48 
2.14 
2.26 
4.38 
5.63 
5.63 
5.72 
3.67 
4.91 
5.68 
3.76 
3.45 
2.49 
3.27 
4.34 
2.60 
0.00 
4.02 
4.82 
4.99 
4.40 
4.73 
5.64 
5.45 
511 
0.00 
3.06 
0.00 
8.74 
6.84 
1.32 
1.88 
2.45 
2.78 
3.96 
2.07 
245 
1.94 
2.05 
0.00 
215 
215 
3.29 
2.35 
2.12 
250 
1.84 
1.41 
NA 
NA 
NA 

IMA 

NA 

NA 

NA 

NA 

2.87 

1.48 

3.30 

NA 

NA 

NA 

NA 

NA 

1.46 

2.05 

2.68 

1.32 

2.01 

2.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.67 

0.87 


Year 
2001 


tional 
norv 

faculty 
PE 

RVUs 


309 

5.00 

4.88 

2.94 

3.02 

5.23 

6.77 

5.52 

6.54 

4.48 

6.01 

6.98 

4.85 

3.92 

3.09 

3.87 

552 

3.15 

0.00 

4.39 

5.27 

6.23 

5.47 

5.84 

6.77 

5.52 

552 

0.00 

3.98 

0.00 

10.15 

8.35 

1.53 

1.95 

2.86 

3.11 

4.31 

2.09 

3.03 

221 

2.81 

0.00 

1.82 

1.83 

3.18 

2.21 

1.74 

2.52 

1.42 

1.15 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.65 

154 

3.25 

NA 

NA 

NA 

NA 

NA 

157 

1.76 

2.79 

1.16 

193 

246 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

253 

071 


Fully  im- 
plaiTient- 
ed  facil- 
ity PE 
RVUs 


222 

4.67 

4.48 

2.14 

226 

4.38 

5.63 

5.63 

5.72 

3.67 

4.91 

598 

3.76 

3.45 

2.49 

327 

4.34 

2.60 

0.00 

4.02 

4.82 

499 

4.40 

4.73 

5.64 

5.45 

5.11 

0.00 

3.06 

0.00 

8.74 

6.64 

1.32 

1.88 

245 

2.78 

396 

2.07 

2.45 

1.94 

2.05 

0.00 

1.20 

1.11 

2.12 

1.89 

154 

1.81 

0.46 

0.21 

4.57 

5.37 

7.07 

9.56 

8.00 

8.68 

10.18 

11.79 

11.69 

1.88 

0.62 

245 

2.54 

8.80 

2.60 

2.21 

3.64 

0.59 

1.16 

210 

0.40 

201 

246 

10.00 

11.68 

6.89 

11.75 

12.28 

4.32 

1.94 

2.07 

0.21 


Year 
2001 
transi- 
tional 
faciWy 

PE 
RVUs 


3.09 
5.00 
4.88 
2.94 
3.02 
5.23 
6.77 
5.52 
6.54 
448 
6.01 
6.98 
4.65 
3.92 
3.09 
3.87 
522 
315 
0.00 
4.39 
557 
6.23 
5.47 
5.84 
6.77 
5.52 
5.22 
0.00 
3.98 
0.00 
10.15 
8.35 
1.53 
1.95 
2.86 
311 
4.31 
2.09 
3.03 
251 
2.61 
0.00 
1.11 
1.05 
2.30 
1.87 
1.08 
2.00 
0.53 
0.25 
5.18 
6.54 
8.96 
12.01 
11.79 
10.84 
12  97 
14.66 
1418 
1.91 
0.60 
2.62 
2.70 
9.79 
2.66 
251 
3.45 
0.62 
1  09 
2.35 
0.47 
1.93 
2.46 
10.00 
11.68 
7.31 
11.75 
12.28 
5.14 
2.17 
2.08 
0.21 


Mal- 
practice 
RVUs 


0.43 

093 

1.04 

050 

0.48 

0.86 

1.09 

1.13 

1.42 

082 

0.77 

102 

091 

0.86 

0.62 

0.83 

0.69 

0.41 

0.00 

1.01 

1.16 

158 

1.10 

1.18 

1.38 

1.11 

1.11 

0.00 

0.74 

0.00 

2.19 

1  73 

0.25 

0.36 

0.47 

0.53 

0.75 

0.39 

0.47 

0.47 

0.47 

0.00 

0.11 

0.11 

0.22 

0.13 

0.11 

0.13 

0.09 

0.04 

0.56 

063 

0.94 

151 

1.52 

154 

1  34 

1.64 

1.64 

0.18 

0.05 

0.31 

0.29 

1.08 

0.32 

022 

0.48 

Oil 

0.10 

050 

0.08 

0.12 

0.51 

1.75 

1.81 

1.07 

2.03 

189 

0.56 

0.19 

050 

0.04 


Fully  im- 

plernent- 

ed  non- 

tacility 

total 


855 

17.39 

16.81 

6.04 

644 

1659 

20.91 

20.97 

21.58 

13.74 

18.06 

21.02 

14.15 

13.01 

9.38 

12.34 

15.99 

9.58 

0.00 

15.18 

18.13 

18.83 

16.59 

17.85 

21.25 

20.30 

19.10 

0.00 

11.53 

0.00 

32.97 

2582 

4.90 

6.99 

9.09 

3.38 

4.81 

7.67 

9.09 

7.30 

7.70 

0.00 

370 

3.65 

635 

4.45 

3.76 

4.51 

283 

2.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.57 

2.21 

7.37 

NA 

NA 

NA 

NA 

NA 

3.07 

3.40 

5.49 

237 

362 

933 

NA 

NA 

NA 

NA 

NA 

NA 

tJA 

5.54 

1.46 


Year 
2001 
transi- 
tional 
non- 
ladltty 
total 


9.12 

17.72 

1751 

8.84 

9.20 

17  14 

22.05 

20.86 

22  40 

14.55 

19.16 

22  32 

15.04 

13.48 

9.98 

12.94 

16.87 

10.13 

0.00 

15.55 

18.58 

20.07 

17.66 

18.96 

22  38 

20.37 

1951 

000 

12.45 

0.00 

34.38 

27  33 

5.11 

7.06 

9.50 

371 

5.16 

7.69 

9.67 

7.57 

8.26 

0.00 

3.37 

333 

624 

4.31 

3.38 

4.53 

2.61 

1  74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.35 

1.97 

7.32 

NA 

NA 

NA 

NA 

NA 

288 

311 

560 

251 

374 

9.33 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.40 

1.30 


Fully  im- 
piernent- 
ed  facil- 
ity total 


8.25 

17.39 

16.81 

8.04 

844 

16.29 

20.91 

20.97 

21.58 

13.74 

18.06 

21  02 

14.15 

13.01 

9.38 

12.34 

15.99 

9.58 

0.00 

15.18 

18.13 

18.83 

16.59 

17.85 

21.25 

20.30 

19.10 

0.00 

11.53 

0.00 

32.97 

25.82 

4.90 

6.99 

9.09 

3.38 

4.81 

7.67 

9.09 

7.30 

7.70 

0.00 

2.75 

2.61 

5.18 

3.99 

2.88 

3.82 

1.65 

0.80 

12.60 

14.40 

20.37 

26.97 

29.81 

26.39 

29.40 

35  40 

35.50 

4.58 

1.35 

652 

6.72 

2874 

7.05 

5.40 

10.15 

2.20 

2.51 

4.91 

1.45 

382 

9.33 

11.96 

13  76 

22  25 

14.05 

14.46 

12.29 

456 

494 

0.80 


Year 
2001 

transi- 
tional . 

faclHty 
total 


9.12 
1772 
1751 

664 

9.20 
17  14 
22.05 
20  86 
22  40 
14.55 
19.16 
22.32 
15.04 
13.48 

9.98 
12.94 
16.87 
10.13 

0.00 
15.55 
18.58 
20.07 
17.66 
16.96 
22.38 
20  37 
1951 

0.00 
12.45 

aoo 

34.38 

27.33 

5.11 

7.06 

9.50 

371 

5.16 

7.69 

9.67 

7.57 

8.26 

0.00 

2.66 

2.55 

5.36 

3.97 

2.72 

4.01 

1.72 

0.84 

1351 

15.57 

22.26 

29  42 

33.60 

28.55 

32.19 

38.27 

37.99 

461 

133 

669 

688 

29  73 

7.11 

5.40 

9.96 

2.23 

2.44 

5.16 

1.52 

374 

9.33 

11  96 

13.76 

22.67 

14.05 

14.46 

13.11 

479 

495 

0.80 


Global 


010 
090 
090 
010 
010 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
XXX 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
010 
010 
010 
010 
010 
010 
000 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
010 
010 
090 
010 
010 
090 
000 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
010 
010 
000 


'  CPT  codas  and  descriptions  only  are  copyright  2000  Amencan  Medical  Association  All  Rights  Hesenred.  Applicable  FARSA)FARS  Apply 
»Copyrightl994AmencanDental  Association  All  nghts  reserved 


'PE  RVUs  =  Practice  Expense  Relative  Value  Units. 


Federal  Reeister/ Vol.  65,  No.  137/Monday.  July  17.  2000 / Proposed  Rules 


44259 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  information — Continued 


CPTV 
HCPCS» 


.12 

010 

72 

090 

.21 

090 

B4 

010 

20 

010 

14 

010 

OS 

010 

86 

010 

40 

090 

55 

010 

16 

010 

32 

010 

04 

090 

48 

090 

98 

090 

94 

090 

87 

090 

13 

090 

00 

YYY 

55 

090 

58 

090 

07 

090 

66 

090 

96 

090 

38 

090 

37 

090 

21 

090 

00 

XXX 

45 

090 

00 

XXX 

38 

090 

33 

090 

11 

000 

06 

000 

50 

000 

71 

000 

16 

000 

69 

000 

67 

000 

57 

000 

26 

000 

00 

YYY 

66 

010 

55 

010 

36 

010 

97 

010 

72 

010 

01 

010 

72 

000 

B4 

zzz 

21 

090 

57 

090 

26 

090 

42 

090 

80 

090 

55 

090 

19 

090 

27 

090 

99 

090 

61 

010 

33 

ooo 

S9 

010 

38 

010 

73 

090 

11 

010 

to 

010 

X 

090 

13 

000 

•4 

010 

6 

010 

32 

000 

M 

010 

33 

090 

)8 

090 

re 

090 

J7 

090 

>5 

090 

16 

090 

1 

090 

^9 

010 

e 

010 

10 

000 

57160 
57170 
57180 
57200 
57210 
57220 
57230 
57240 
57250 
57260 
57265 
57268 
57270 
57280 
57282 
57284 
57288 
57289 
57291 
57292 
57300 
57305 
57307 
57308 
57310 
57311 
57320 
57330 
57335 
57400 
57410 
57415 
574S2 
57454 
57460 
57500 
57505 
57510 
57511 
57513 
57520 
57522 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 
58300 
58301 
58321 
58322 
58323 
58340 
58345 
58350 
58400 
58410 
58520 


Mod 


Status 


Description 


Insert  pessary/ott)er  device 

Fitting  o«  diaphragrri/cap  

Treat  vaginal  bleeding  

Repair  ot  vagina     

Repair  vagina/penneum 

Revision  of  urethra  

Repair  of  urethral  lesion  

Repair  bladder  &  vagina  

Repair  rectum  &  vagina   

Repair  of  vagina  

Extensive  repair  ot  vagina 

Repair  of  bowel  bulge 

Repair  ot  bowel  pouch 

Suspension  ot  vagina  

Repair  of  vaginal  prolapse 

Repair  paravaginal  defect 

R«i>air  bladder  defect  

Repair  bladder  &  vagina 

Construction  ot  vagina  

Constnjct  vagina  «vith  graft  .... 
Repair  rectum-vagina  fistula  .. 
Repair  rectum-vagma  fistuia  .. 

Fistula  repair  &  colostomy  

Fistula  repair,  transpehna 

Repair  urethrovaginal  lesion  .. 
Rajjair  urethrovaginal  lesion  .. 
Raiiair  bladdef-vagina  lesion  . 
RefMir  bladder-vagina  lesion  . 

Repair  vagina „. 

Dilation  of  vagina  

Pelvic  examination   

Remove  vaginal  foreign  body 

Examination  of  vagina  

Vagina  examination  &  txopsy 

Cervix  excision 

Biopsy  of  cervix  

ErMixervical  curettage  

Cautenzation  of  cervix 

Cryocautery  of  cewlx 

Laser  surgery  of  cervix 

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix  

Removal  of  cervix,  radical  

RertKjval  of  residual  corvix  .... 
Remove  cervix/repair  pelvis  .. 
Removal  of  residual  (»rvix  .... 
Remove  cervix/repair  vagiru  . 
Remove  cervix,  repair  bowel  . 

Revision  of  cervix  

Revision  of  cenrix  

Dilation  of  cervical  canal 

0  &  c  of  residual  cervix  

Biopsy  of  uterus  lining  

Dilation  and  curettage 

Removal  of  uterus  lesion 

Removal  of  ulenjs  lesion 

Total  hysterectomy  

Total  hysterectomy  

Partial  hysterectomy  

Extensive  hysterectomy 

Extensive  hysterectomy  

ReiTioval  of  pelvis  contents  ... 

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Hysterectomy  &  vagina  repair 
Hysterectomy  &  vagina  repair 
Hysterectomy/revise  vagina  ... 
Hysterectomy/revise  vagina  ... 

Exianslv*  h^terectomy  

Insert  intrautanne  device  

Remove  intrautenne  device  ... 

Artificial  insemination  

Artificial  insemination  

Sperm  washing  

Catheter  for  hystarography  .... 

Reopen  iaHopian  tube 

Reopen  fallopian  tuba 

Suspension  of  uterus 

Suspension  of  uterus 

Repair  of  ruptured  uterus  


Physi- 
cian 
work 

RVUs 


0.89 

0.91 

1.58 

3.94 

5.17 

4.31 

5.64 

6.07 

5.53 

8.27 

11.34 

6.76 

12.11 

15.04 

8.86 

12.70 

13.02 

11.58 

7.95 

13.09 

7.61 

13.77 

15.93 

9.94 

6.78 

7.98 

8.01 

12.35 

18.73 

2.27 

1.75 

2.17 

0.99 

1.27 

2.83 

0.97 

1.14 

1.90 

1.90 

1.90 

4.04 

3.36 

479 

0.28 

12.22 

13.03 

5.53 

8.95 

8.37 

3.55 

4.13 

0.77 

1.67 

0.71 

3.27 

14.60 

8.04 

15.24 

15.09 

15.29 

21.59 

28.85 

38.39 

12.20 

13.99 

15.28 

0.15 

13.48 

14.98 

15.41 

18.57 

1.01 

1.27 

0.92 

1.10 

0.23 

0.88 

4.66 

1.01 

6.36 

12.73 

11.92 


Fu»y im- 


ad  non- 
(adHty 

PE 
RVUs 


1.25 

1.27 

2.07 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.48 

3.13 

1.52 

1.60 

1.89 

1.29 

1.76 

2.87 

2.21 

2.37 

3.87 

3.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.06 

2.36 

1.91 

3.48 

NA 

l<4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.31 

1.41 

0.90 

0.94 

0.46 

8.09 

NA 

1.81 

NA 

NA 

NA 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


Fully  im- 
plarnent- 
ed  facil- 
ity PE 
RVUs 


1.01 

1.04 

1.70 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.96 

2.45 

1.32 

1.53 

1.97 

1  12 

1.49 

2.29 

1.89 

2.35 

3.84 

3.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.93 

2.34 

1.61 

3.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.19 

1.18 

0.87 

0.90 

0.39 

6.22 

NA 

1.55 

NA 

NA 

NA 


0.34 
0.34 
1.34 
2.80 
3.25 
3.12 
3.87 
4.08 
3.57 
4.62 
6.36 
4.02 
5.94 
7.07 
4.88 
6.65 
6.52 
6.26 
5.54 
6.67 
4.49 
6.74 
7.55 
5.53 
4.40 
5.06 
4.91 
6.37 
8.67 
1.24 
1.02 
1.92 
0.36 
0.48 
1.10 
0.41 
1.16 
1.45 
0.72 
1.44 
263 
2.35 
3.32 
13.09 
6.01 
6.27 
3.58 
5.28 
4.61 
2.43 
3.05 
0.33 
2.02 
0.27 
226 
6.86 
4.58 
7.21 
7.16 
722 
10.53 
13.32 
17.96 
5.65 
6.41 
6.89 
6.76 
6.19 
6.76 
6.92 
9.33 
0.40 
0.48 
0.36 
0.42 
0.09 
0.32 
1.72 
1.02 
3.79 
6.43 
5.93 


Year 
2001 
transi- 
tiorul 
tacHily 

PE 
RVUs 


0.32 
0.34 
1.16 
2.84 
3.33 
3.55 
3.95 
4.87 
4.33 
5.81 
7.33 
492 
6.31 
7.62 
6.03 
7.32 
7.80 
692 
5.61 
678 
5.51 
710 
7.32 
6.11 
4.47 
5.31 
6.07 
7.03 
8.38 
1.02 
0.86 
1.54 
0.45 
0.69 
1.37 
0.46 
1.04 
1.23 
0.77 
1.65 
291 
270 
3.47 
14.64 
6.34 
5.95 
4.34 
6.63 
5.96 
2.47 
3.04 
0.38 
2.08 
0.38 
2.43 
7.41 
5.67 
8.01 
8.62 
8.06 
11.42 
14.81 
21.27 
679 
7.36 
7.97 
8.20 
7.44 
8.06 
8.04 
10.15 
0.51 
0.48 
0.46 
0.51 
0.11 
0.40 
2.24 
0.95 
4.37 
6.32 
5.60 


Mel- 
practice 
RVUs 


0.07 
0.07 
0.12 
0.31 
0.40 
0.32 
0.40 
0.44 
0.42 
0.63 
0.86 
0.52 
0.92 
1.13 
0.67 
0.93 
0.80 
078 
0.62 
1.08 
069 
1.34 
1.57 
0.86 
043 
0.41 
0.51 
0.78 
1.37 
0.16 
0.11 
0.16 
0.08 
0.10 
0.21 
0.08 
0.09 
0.14 
0.14 
014 
0.31 
0.26 
0.37 
2.16 
0.01 
1.02 
0.43 
070 
0.64 
0.26 
0.31 
0.06 
0.13 
006 
025 
1.24 
0.60 
1.19 
1.16 
1.23 
1  65 
2.18 
298 
094 
1  06 
1.16 
1  15 
1.03 
1.17 
1.18 
142 
0.08 
0.10 
0.07 
008 
0.02 
0.06 
0.26 
0.08 
0.49 
0.94 
1.03 


Yaw 

Fully  Im- 

2001 

plement- 

transi- 

ed non- 

tional 

fadllty 

non- 

total 

tacWty 

tntal 

2.21 

1.97 

2.25 

2.02 

3.77 

3.40 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

•    NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.34 

3.82 

5.46 

4.78 

2.59 

2.39 

2.97 

2.90 

493 

5.01 

2.34 

2.17 

299 

2.72 

4.91 

4.33 

425 

3.93 

4.41 

4.39 

8.22 

8.19 

7.06 

7.14 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.89 

1.76 

416 

4.14 

2.68 

238 

7.00 

6.86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.40 

2.28 

2.78 

2.55 

1.89 

1.86 

2.12 

2.08 

0.71 

0.64 

9.03 

716 

NA 

NA 

2.90 

2.64 

NA 

NA 

NA 

NA 

NA 

NA 

Fuly  Kn- 


adladl- 
Ity  total 


Year 
2001 


tional 
facility 
total 


1.x 

1.32 

3.04 

7.05 

B.B2 

7.75 

9.91 

10.59 

9.52 

13.52 

18.56 

11.30 

18.97 

23.24 

14.41 

20.28 

20.34 

18.62 

14.11 

20.84 

12.79 

21.85 

25.05 

16.33 

11.61 

13.45 

13.43 

19.50 

28.77 

3.67 

2J8 

4.25 

1.43 

185 

4.14 

1.46 

2.39 

3.49 

2.76 

3.48 

6.98 

5.97 

8.48 

15.53 

18.24 

20  32 
9jS* 

14.93 

1362 

6.24 

7.49 

1.16 

3.82 

1.04 

578 

22.70 

13.22 

23.64 

23.41 

2374 

33.77 

44.35 

59.33 

18.79 

21  46 
23.33 

8.06 

20.70 

22.91 

23.51 

29  32 

1.49 

1.8S 

1.35 

1.60 

0.34 

1.26 

6.64 

211 

10.64 

20.10 

18.88 


1.28 

1.32 

2.86 

7.09 

8.90 

8.18 

999 

11.38 

10.28 

1471 

19.53 

12.20 

19.34 

23  79 
15.56 
20.9S 
21.62 
19.28 
14.18 
20.95 
13.81 
22.21 
24.82 
16.91 
11.68 
13.70 
14.50 
20.16 
28  48 

3.45 

2.72 

3.87 

1.52 

2.06 

4.41 

1.51 

2.27 

3.27 

2.81 

369 

7.26 

6.32 

8.63 

17.06 

18.57 

20.00 

10.30 

16.28 

14.97 

6.28 

748 

121 

3.88 

1.15 

5.95 

2325 

14.31 

24  44 
2487 
24.58 
34.66 
45.84 
62  64 
19.93 
22.41 
24.41 

9.50 

21.95 

24.21 

24  63 

30.14 

1.80 

1.85 

1.45 

1.69 

0.36 

1.34 

716 

2.04 

11.22 

19.99 

18.55 


Global 


000 
000 

010 
090 
090 
000 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
010 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
010 
090 
090 
090 


'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicat)le  FARS/DFARS  Apply 
'Copynght  1994  American  Dental  Association.  All  nghts  reserved, 
»  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


S8S40 
58550 

58551 
58555 

58558 

58559 

58560 

58561 

58562 

58563 

58578 

58579 

58600 

58605 

58611 

58615 

58660 

58661 

58662 

58670 

58671 

58672 

58673 

58679 

58700 

58720 

58740 

58750 

587S2 

58760 

58770 

58800 

58805 

58820 

58822 

58823 

58825 

58900 

58920 

58925 

58940 

58943 

58950 

58951 

58952 

38960 

58970 

58974 

58976 

58999 

59000 

59012 

59015 

59020 

59020 

59020 

59025 

59025 

59025 

59030 

59050 

59051 

59100 

59120 

59121 

59130 

59135 

59136 

59140 

59150 

59151 

59160 

59200 

59300 

59320 

59325 

59350 

59400 

59409 

59410 

59412 

59414 


Mod 


26 

TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


OoocripUoii 


RevisiOfi  (A  uterus 

Laparo-asst  vag  hystsrectomy 
Laparoscopy,  iwnova  myoma  . 

Hysteroscopy.  dx.  sap  proc 

Hysteroscopy.  biopsy  .._ 

Hysteroscopy.  lysis  

Hysteroscopy,  resect  saptum  .. 
Hysteroscopy  remove  myoma  , 

Hyateroscopy  remove  fb 

Hysteroscopy  ablaiKyi  

Laparo  proc,  uterus     

Hysteroacopa  procedure 

DMskin  ol  (aNopian  tube  „. 

Dtvision  o(  fallopian  tube  

LJgate  ovi<Juct(s)  add-on  

Occlude  fallopian  tube(s) 

Laparoscopy.  lysis  

Laparoscopy.  rerrrave  adnaxa  .. 

Laparoscopy,  excise  lesiora 

Laparoscopy.  tubal  cautery  

Laparoscopy.  tubal  block 

Laparoscopy.  fimbnoptasly 

Laparoscopy.  salpingostomy  .... 

Laparo  proc,  oviduct-ovary  

Removal  of  fallopian  tutie  

Removal  of  ovary/tube(s)  

Revise  fallopian  tube<s)  

Repair  oviduct 

Revise  ovanan  tube(s) 

Remove  tutial  obstruction 

Create  new  tubal  opening  

Drainage  of  ovanan  cyst(s)  

Drainage  of  ovanan  cystfs)  

Drain  ovary  at>scess.  open  

Dram  ovary  abscess,  percut 

Drain  pelvic  abscess,  percut  .... 

Transposition,  ovary(s)  

Biopsy  of  ovary(s)  

Partial  removal  of  ovafy(s)  

Removal  of  ovarian  cyst(s) 

Removal  of  ovaryfs)  

Removal  of  ovary{s  I  • 

Resect  ovarian  malignancy  

Resect  ovanan  malignancy  

Resect  ovanan  malignancy  

Exploration  ol  abdomen 

Retrieval  of  oocyte 

Transfer  of  embryo  

Transfer  of  embryo  

Qenital  surgery  procedure  ...-. 

Amniocentesis 

Fetal  cord  puncture.prenatal 

Ct>onon  biopsy  

Fetal  contract  stress  test  

Fetal  contract  stress  test  

Fetal  contract  stress  teet  

Fetal  non-stress  test  

Fetal  non-stress  test  

Fetal  non-stress  test  

Fetal  scalp  blood  sampta 

Fetal  monitor  w/report 

Fetal  monitor/interpret  only 

Remove  uterus  lesion 

Treat  ectopic  pregnarx:y 

Treat  ectopic  pregnancy  

Treat  ectopic  pregnar>cy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy 

D  &  c  after  delivery  

Insen  cervical  dilator 

Episiotomy  or  vaginal  i 

Revision  of  cervix  

Revision  of  cervix  

Repair  of  uterus 

Obstetrical  care 

Obstetrical  care 

Ot>stetncal  care 

Antepartum  manipulation  . 
Deliver  placenta 


Physi- 
cian 
nwxtc 

RVUs 


14.64 

14.19 

14.21 

3.33 

4.75 

6.17 

0.07 

0.10 

5.21 

6.17 

0.00 

0.00 

3.84 

3.34 

0.63 

3.90 

11.29 

11.05 

11.79 

5.60 

5.60 

12.88 

13.74 

0.00 

6.49 

11.36 

5.83 

14.84 

14.84 

13.13 

13.97 

4.14 

5.88 

4.22 

10.13 

3.38 

6.13 

5.99 

6.78 

11.36 

7.29 

18.43 

15.27 

21.81 

25.01 

14.65 

3.53 

0.00 

3.83 

0.00 

1.30 

3.45 

2.20 

0.66 

0.66 

0.00 

0.53 

0.53 

0.00 

1.99 

0.89 

0.74 

12.35 

11.49 

11.67 

14.22 

13.88 

13.18 

5.46 

6.89 

7.86 

2.71 

0.79 

2.41 

2.48 

4.07 

4.95 

23.06 

13.50 

14.78 

1.71 

1.61 


Fuly  im- 
plement- 
ed non- 
facility 

PE 
RVUs 


NA 

NA 

NA 

2.56 

3.14 

2.43 

2.76 

3.94 

NA 

2.41 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.26 

0.00 

2.20 

0.00 

1.49 

NA 

125 

0.79 

0.28 

053 

0.44 

0  21 

023 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.24 

1.21 

1.57 

NA 

NA 

NA 

NA 

NA 

NA 

1.19 

NA 


Year 
2001 

transi- 
tional 

non- 
faculty 

PE 
RVUs 


NA 

NA 

NA 

2.48 

2.90 

2.85 

3.09 

4.29 

NA 

3.00 

0.00 

0.00 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.13 

0.00 

2.39 

0.00 

1  36 

NA 

1.26 

0.92 

0.39 

0.53 

0.49 

026 

0.23 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

3.23 

1.06 

1.45 

NA 

NA 

NA 

NA 

NA 

NA 

1.22 

NA 


FuHy  im- 
plement- 
ed fadl- 
ityPE 
RVUs 


5.92 
6.44 
6.35 
1.39 
1.96 
2.43 
2.76 
3.94 
2.12 
2.41 
0.00 
0.00 
2.44 
2.36 
0.24 
3.03 
5.31 
5.00 
5.26 
3.32 
3.38 
6.14 
6.54 
0.00 
3.66 
5.60 
3.56 
7.02 
6.85 
6.39 
6.66 
3.80 
3.39 
3.23 
5.20 
3.02 
3.72 
3.50 
3.78 
5.51 
3.90 
9.10 
7.94 
10.57 
11.83 
7.72 
1.70 
0.00 
1.52 
0.00 
0.50 
1.64 
0.87 
NA 
0.26 
IM 
NA 
0.21 
NA 
1.02 
0.34 
0.28 
6.08 
5.77 
590 
6.97 
6.83 
655 
3.41 
4.06 
407 
2.06 
0.30 
0.96 
1.36 
1.99 
1.96 
13.43 
5.14 
6.05 
0.66 
1.14 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


6.10 

7.38 

6.06 

1.58 

200 

2.85 

3.09 

4.29 

2.13 

3.00 

000 

0.00 

2.98 

2.77 

0.31 

3.06 

5.50 

5.69 

5.45 

3.77 

396 

5.99 

6.34 

0.00 

4.46 

6.24 

4.40 

6.98 

6.97 

6.18 

6.43 

3.58 

4.27 

3.17 

4.86 

2.96 

3.88 

4.03 

4.68 

5.91 

4.69 

10.11 

9.01 

12.90 

13.79 

9.31 

1.96 

0.00 

1.88 

0.00 

0.64 

1.94 

0.98 

NA 

0.39 

NA 

NA 

0.26 

NA 

1.19 

0.48 

0.43 

5.68 

6.46 

589 

6.85 

7.80 

660 

3.82 

4.28 

539 

2.34 

0.37 

099 

1.50 

2.28 

2.43 

14.14 

6.43 

7.34 

0.83 

1.17 


Mal- 
practice 
RVUs 


Fully  Im- 
plernant- 
ed  nort- 
faolity 


1.11 

1.11 

1.15 

0.26 

0.36 

0.48 

0.54 

0.77 

0.40 

0.48 

0.00 

0.00 

0.30 

0.26 

0.05 

0.30 

1.04 

0.87 

0.94 

043 

0.43 

1.10 

1.12 

0.00 

0.58 

0.95 

0.46 

1.20 

1.09 

0.99 

1.14 

0.28 

0.52 

0.25 

0.85 

0.23 

0.48 

0.51 

0.60 

0.01 

0.66 

1.53 

1.24 

1  70 

1  94 

1.16 

025 

0.00 

0.29 

0.00 

0.19 

0.51 

0.32 

0.21 

0.13 

0.08 

010 

0.08 

0.02 

0.30 

0.12 

0.10 

1.80 

1.67 

1  70 

2.07 

2.01 

1.92 

0.79 

0.01 

1.15 

0.39 

0.11 

0.34 

0.36 

0.59 

0.73 

3.35 

1.97 

2.15 

0.25 

0.24 


NA 

NA 

NA 

6.17 

8.25 

9.08 

3.37 

4.81 

A 

9.06 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

8.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

11.04 

0.00 

632 

0.00 

296 

NA 

3.77 

1.66 

1.05 

0.61 

1.07 

0.82 

0.25 

NA 

IMA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

634 

2.11 

4.32 

NA 

NA 

NA 

IMA 

NA 

NA 

3.15 

NA 


Year 
2001 
transi- 
tional 
non- 
fadWy 
total 


NA 

NA 

NA 

6.07 

8.01 

9.50 

3.70 

5.16 

NA 

965 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.91 

0.00 

6.51 

000 

287 

IMA 

3.78 

1.79 

1.18 

0.61 

1  12 

087 

0.25 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.33 

1.96 

4.20 

NA 

NA 

NA 

NA 

NA 

NA 

3.18 

NA 


Fully  im- 
plemant- 
ad  facil- 
ity total 


21.67 

21.74 

21.71 

4.98 

7.06 

908 

3.37 

4.81 

7.73 

9.06 

000 

000 

658 

5.96 

0.92 

7.23 

1764 

16.92 

1799 

935 

941 

20.12 

21.40 

0.00 

10.73 

17.91 

984 

23.06 

22  78 
20.51 
21  77 

e.22 

9.79 

7.70 

16.18 

6.63 

10.33 

10.00 

11.16 

16.88 

11.85 

29.06 

2445 

34.08 

38  78 

23  53 
5.48 
0.00 
5.64 
0.00 
1  99 
560 
3.39 

NA 

1.05 

IMA 

NA 

0.82 

NA 

3.31 

1.35 

1  12 

20.23 

18.93 

19.27 

23  26 

22.72 

21.65 

9.66 

10.96 

13.08 

5.16 

1.20 

371 

4.20 

6.65 

764 

39.84 

20.61 

22.98 

262 

2.99 


Year 
2001 
transi- 
tional 
facility 
total 


21.85 

22.68 

21.42 

517 

7.11 

9.50 

3.70 

5.16 

7.74 

9.65 

0.00 

0.00 

712 

6.37 

0.99 

7.26 

17.83 

17  61 

1818 

9.80 

9.99 

19.97 

21.20 

0.00 

11.53 

18.55 

10.69 

23.02 

22.90 

20  30 

21.54 

8.00 

10.67 

7.64 

15.84 

6.57 

10.49 

10.53 

12.06 

17^8 

12.64 

30.07 

25  52 

36.41 

40.74 

25.12 

574 

0.00 

6.00 

OOO 

213 

590 

3.50 

NA 

1.18 

.    NA 

NA 

0.87 

NA 

3.48 

1.49 

1.27 

19.83 

19.62 

19.26 

23.14 

23.69 

21.70 

10.07 

11.18 

14.40 

5.44 

1.27 

374 

4.34 

6.94 

811 

40.55 

21.90 

24.27 

2.79 

3.02 


Global 


090 
010 
010 
000 
000 
000 
000 
000 
000 
000 
YYY 
YYY 
090 
090 

zzz 

010 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
•  000 
XXX 
XXX 
090 
090 
090 
090 
090 
090  . 
090 
090 
090 
010 
000 
000 
000 
000 
000 

MMM 

MMM 

MMM 
MMM 


'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Hesen/ed  Applicable  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  rights  reserved. 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B     Restive  Value  Units  (RVUs)  and  Related  Information — Continued 


r 
i- 

QIOM 

* 

85 

090 

CPTV 
HCPCS' 


59425 

59426 
59430 
59510 
59514 
59515 
59525 
59610 
59612 
59614 
59616 
59620 
59622 
59812 
59820 
59821 
59830 
59840 
59841 
59850 
59851 
59652 
59855 
59856 
59857 
59866 
59870 
59871 
59896 
59899 
60000 
60001 
60100 
60200 
60210 
60212 
60220 
60225 
60240 
60252 
60254 
60260 
60270 
60271 
60280 
60281 
60500 
60502 
60505 
60512 
60520 
60521 
60522 
60540 
60545 
60600 
60605 
60650 
60659 
60699 
61000 
61001 
»1020 
61026 
61050 
61055 
61070 
81105 
61107 
61106 
61120 
61140 
61150 
61151 
61154 
61156 
61210 
61215 
61250 
61253 
61304 
61305 


Mod 


Status 


Descriplion 


Antepartum  care  only  

Antepartum  care  only  

Care  after  delivery  

Cesarean  delivery 

Cesarean  delivery  only 

Cesarean  delivery  

Remove  utenis  after  cesarean 

Vtac  delivery  

Vbac  delivery  only  

Vbac  care  after  delivafy 

Atlamptad  vbac  dalivery 

Attomplad  vbac  (Mivwy  only  . 

Attempted  vbac  after  can  

Treatment  of  miscarriage 

Care  of  miscamage    

Treatment  of  miscarriage 

Treat  uteois  infection  

Abortion 

Abortion 

Abortion 

Abortion 

Abortion .,. 

Abortion 

Abortion 

Abortion 

Abortion  (mpr) 

Evacuate  mole  of  uterus 

Remove  cerclage  suture 

Laparo  proc,  ob  care/deliver  ... 

Maternity  care  procedure 

Drain  thyroidAongue  cyst 

Asptrate/inject  thynod  cyst 

Biopsy  of  thyroid    

Remove  ttiyroid  lesion  

Partial  thyroid  excision 

Parrtal  thyroid  excision 

Partial  removal  of  thyroid 

Partial  removal  of  thyroid 

Removal  of  thyroid 

Removal  of  thyroid 

Extensive  thyroid  surgeiy 

Repeat  thyroid  surgery  

Removal  of  thyroid 

Removal  of  thyroid 

Remove  thyroid  dud  lesion  .... 
Remove  thyroid  duct  lesion  .... 

Explore  parathyroid  glands 

Re-explore  parathyroids  

Explore  parathyroid  glands 

Autotransplant  parathyroid 

Removal  of  thymus  gland 

Rerrwval  of  thymus  gland 

Removal  o<  ttiymus  gland 

Exptora  adrartal  gland 

Exptora  adrenal  gland 

Remove  carotid  body 
Remove  carotid  txxJy 
Laparoscopy  adrenalectomy  . 

Laparo  proc.  enoocnne    

Endocnrw  surgery  procadtira 
Remove  cranial  cavtty  fluid  ... 
Remove  cranial  cavtty  fluid  ... 

Remove  brain  cavity  fluid  

Injection  into  brain  canal 

Remove  brain  canal  fluid 

Injection  into  brain  canal 

Brain  canal  shunt  procedure 

Twist  dnii  hole  

Dnil  skull  tor  implantation  

Dhll  sKull  for  drainage   

Bun  hole  lor  puncture 

Pierce  sliull  for  biopsy  

Pierce  sioill  for  drainage 

Pierce  skull  for  drainage 

Piarea  itajl  t  ramova  cM  .... 

Pieice  atul  for  drainage 

Pierce  akull.  implant  device  .. 

Ifvert  bcak>-fluiO  device    

Piarea  skul  &  explore 

Pleree  staiR  A  expkxe 

Open  skul  for  exptoration 

OJian  skun  for  exptoration 


Physi- 
cian 
wortt 

RVUs 


4.81 

8.28 

2.13 

26.22 

15.97 

17.37 

8.54 

24.62 

15.06 

16.34 

27.78 

17.53 

18.93 

3.25 

4.01 

4.47 

6.11 

3.01 

5.24 

5.91 

5.S3 

est* 

6.12 

7.48 

9.29 

0.04 

4.28 

2.13 

0.00 

0.00 

1.76 

0.97 

0.97 

9.55 

10.88 

16.03 

10.53 

14.19 

16.06 

18.20 

23.88 

15.46 

17.94 

14.89 

5.87 

8.53  I 

16.23  I 

20  35 

21.49 

4.45 

16.81 

18.87 

23.09 

17.03 

19.88 

17.93 

20.24 

0.20 

0.00 

000 

1.58 

1.49 

1.51 

1.69 

1.51 

2.10 

0.89 

5.14 

0.05 

10.19 

8.76 

15.90 

17.57 

12.42 

14.99 

16.32 

5.84 

4.89 

10.42 

12.36 

21.96 

26.61 


FuHy  im- 
plerTient- 
ed  non- 

fadllty 
PE 

RVUs 


4.65 

7.95 

1.16 

NA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

NA 

NA 

2.94 

3.22 

3.48 

NA 

3.26 

4.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.89 

0.00 

0.00 

2.10 

1.51 

2.09 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

NA 

NA 

NA 

0.00 

0.00 

1.54 

1.53 

1.96 

1.96 

NA 

NA 

6.07 

NA 

NA 

NA 

MA 

MA 

NA 

NA 

fM 

UA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tkxtal 
non- 
facility 

PE 
RVUs 


4.27 

7.30 

0.97 

NA 

NA 

NA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

3.19 

3.43 

3.35 

NA 

3.32 

4.62 

NA 

MA 

MA 

NA 

NA 

NA 

NA 

NA 

1.90 

0.00 

0.00 

1.74 

1.42 

1.85 

NA 

NA 

NA 

NA 

MA 

MA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

MA 

MA 

MA 

NA 

MA 

NA 

NA 

NA 

0.00 

0.00 

1.45 

1.39 

1.81 

1.98 

MA 

NA 

4.69 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

MA 

NA 


FuHy  im- 
plernent- 
ed  facil- 
ity PE 
FtVUs 


465 
7.93 
1.15 
15.65 
6.06 
7.63 
3.23 
14.37 
5.85 
7.07 
11.46 
6.75 
8.55 
2.23 
2.50 
2.69 
3.65 
2.12 
3.34 
2.50 
2.90 
4.36 
3.18 
3.58 
4.34 
1.59 
2.85 
0.85 
0.00 
0.00 
1.80 
0.36 
0.35 
6.22 
6.24 
8.05 
6.21 
7.67 
8.92 
10.11 
13.75 
8.98 
11.42 
8.95 
4.56 
621 
7.86 
9.85 
12.26 
1.77 
11.17 
14.18 
15.47 
7.84 
9.60 
14.06 
17.41 
924 
•  0.00 
0.00 
1.39 
1.35 
1.38 
1.50 
1.43 
1.55 
1.07 
3.47 
3.03 
6.74 
5.61 
9.47 
10.72 
7.98 
9.72 
9.90 
3.46 
3.95 
6.47 
7.27 
12.11 
14.68 


Year 

2001 
transi-         Mal- 
Honal     I  practice 
facility    I     RVUs 

PE       I 
RVUs 


4.27 

7.29 

0.97 

16.32 

7.53 

8.93 

3.46 

14.85 

6.96 

8.10 

13.18 

8.05 

9.62 

2.65 

2.89 

2.76 

3.97 

2.46 

3.52 

2.96 

3.34 

4.77 

3.51 

4.07 

4.94 

1.97 

2.93 

1.12 

0.00 

0.00 

1.51 

0.56 

0.55 

6.30 

7.04 

8.49 

6.98 

8.60 

9.56 

11.29 

15.53 

7.59 

12.36 

10.01 

5.24 

6.03 

8.98 

10.48 

12.76 

1.96 

12.05 

14.31 

15.28 

9.15 

11.07 

13.66 

15.96 

924 

0.00 

0.00 

1.33 

1.25 

1.38 

1.63 

1.41 

1.67 

0.94 

4.14 

3.77 

8.10 

5.82 

10.94 

12.02 

6.56 

11.77 

11.82 

4.23 

4.42 

7.03 

8.06 

15.64 

18.91 


0.71 
1.20 
0.32 
3.82 
2.32 
2.53 
1.24 
3.58 
2.20 
2.38 
4.05 
2.55 
2.76 
0.48 
0.59 
0.66 
0.89 
0.44 
0.75 
0.86 
0.86 
1.19 
0.89 
1.09 
1.36 
0.58 
0.62 
0.32 
0.00 
0.00 
0.11 
0.07 
0.06 
0.87 
1.01 
1.54 
0.97 
1.30 
1.49 
1.64 
1.99 
1.42 
1.86 
1.39 
0.48 
0.74 
1.58 
1.97 
2.20 
0.44 
1.90 
2.43 
288 
1.40 
1.66 
1.95 
1.89 
1.35 
0.00 
0.00 
0.13 
0.13 
0.26 
0.24 
0.16 
0.12 
0.09 
103 
0.01 
2.04 
1.78 
3.06 
3.40 
2.51 
2.94 
3.25 
1.15 
0.95 
2.07 
2.40 
420 
0.05 


FuHy  inv 


ed  norv 
facility 

total 


10.17 

17.43 

3.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

667 

7.82 

8.61 

NA 

6.71 

10.79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.34 

0.00 

0.00 

3.97 

2.55 

3.12 

NA 

NA 

NA 

NA 

NA 

I>1A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

3.25 

3.15 

3.75 

3.89 

MA 

MA 

7.05 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

MA 

NA 

NA 

NA 

NA 


Year 
2001 


tional 
non- 
faculty 
total 


9.79 

16.78 

3.42 

MA 

NA 

MA 

fM 

MA 

MA 

NA 

NA 

NA 

NA 

6.92 

8.03 

8.48 

NA 

6.77 

10.61 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

4.35 

0.00 

0.00 

3.61 

2.46 

2.88 

NA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

NA 

MA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

316 

3.01 

3.60 

3.91 

NA 

NA 

5.67 

NA 

NA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

NA 

NA 

MA 

NA 


FuHy  Im- 


ad  facu- 
lty total 


10.17 

17.41 

3.60 

45  69 

24.35 

27.53 

13.01 

42.57 

23.11 

25.79 

4329 

26  83 

3024 

5.96 

710 

7.82 

10.65 

5S7 

9.33 

927 

9.69 

13.79 

10.19 

12.15 

14.99 

2.21 

775 

330 

0.00 

0.00 

3.67 

1  40 

1.38 

16.64 

18.13 

25.62 

17.71 

2316 

26.47 

29.95 

39.62 

25.86 

31.22 

2523 

10.91 

15.48 

25.67 

32.17 

35.95 

666 

29  88 

35  48 

41.44 

26.27 

31.16 

33.94 

39.54 

10.79 

0.00 

0.00 

3.10 

2.97 

3.17 

3.43 

3.10 

3.77 

2.05 

9.64 

3.09 

18.97 

16.15 

28  43 

31.69 

22.91 

27.85 

29.47 

10.45 

9.79 

18.96 

22.03 

3827 

41.34 


Year 

2001 
transi* 
Ikmal 


9.79 

16.77 

3.42 

46.36 

25.82 

28  83 

1324 

43.05 

24.22 

26.82 

45.01 

28.13 

31.31 

6.38 

7.49 

7.89 

10.97 

5.91 

9.51 

9.73 

10.13 

1420 

10.52 

12.64 

15.59 

2.59 

7.83 

3.57 

0.00 

0.00 

3.38 

1.60 

1.58 

16.72 

18.93 

26.06 

18.48 

24.09 

2711 

31  13 

41.40 

24.47 

32.16 

26.29 

11.59 

15.30 

26.79 

32.80 

36.45 

6.85 

30  76 

3561 

4125 

27.58 

32.63 

33.54 

3809 

10.79 

0.00 

0.00 

3.04 

2.87 

3.17 

3.56 

3.08 

3.89 

1.92 

10.31 

3.83 

20.33 

16.36 

29.90 

32.99 

21.49 

29.70 

31.39 

11.22 

10^6 

19.52 

22.82 

41.80 

45.57 


GUbat 


zzz 


090 
090 
090 
090 
010 
010 
090 
090 
090 
060 
090 
090 
000 
090 
000 
YYY 
YYY 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
Z2Z 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
000 
000 
000 
000 
000 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 


^  CPT  codes  and  descnptxxis  only  are  copynght  2000  American  Medical  Association  Ail  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Assodalion.  All  nghts  reserved 
3  PE  RVUs  =  Practice  Expanse  Relative  Vakie  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Contnuea 


CPTV 
HCPCS' 


61312 

61313 

61314 

61315 

61320 

61321 

61330 

61332 

61333 

61334 

61340 

61343 

61345 

61440 

61450 

61458 

61400 

61470 

61440 

61490 

61500 

61501 

61510 

61512 

61514 

61516 

61518 

61519 

61520 

61521 

61522 

61524 

61526 

61530 

61531 

61533 

61534 

61535 

61536 

61538 

61539 

61541 

61542 

61543 

61544 

61545 

61546 

61548 

61550 

61552 

61556 

61557 

61558 

61559 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61581 

61582 

61583 

61584 

61585 

61586 

61590 

61591 

61592 

61595 

61596 

61597 

61598 

61600 

61601 

61605 

61606 

61607 

61608 

61609 

61610 


Mod 


Oescnpbon 


Open  skM  for  drainage  _. 

Op«n  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage 

Open  skull  lor  dialnege ~ 

Open  skull  lor  drainage  

Decompress  eye  socket  „ 

Ei(ploreA)iopsy  eye  socket 

Exptore  ortxt/remove  lesion  .. 
Expkxe  orbit/remova  ot>)act  ... 

Ratieve  cranial  pressure  

Incise  skull  (press  refiaf) 

Relieve  cranial  pressuie 

Incise  skuti  for  surgery 

Incise  skuU  for  surgery 

Incise  SkuU  for  brain  vraund  ... 

Inose  skull  for  surgery 

Incise  skull  lor  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Removal  of  skull  leskm 

Remove  infected  skull  borw  .. 

Removal  of  Drain  lesion 

Remove  brain  lining  lesion  .... 

Removal  of  brain  abscess 

Removal  of  brak)  lesion 

Removal  o>  brain  lesion 

Remove  brain  lining-leskxi  .... 

ReiTxjval  of  brain  lesion 

Removal  of  brain  lesion  

Removal  of  brain  abscess  

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  bram  lesion 

Implant  brain  electrodes  

Implant  brain  electrodes  

Removal  of  brain  lesxxi 

Remove  brain  electrodes 

Removal  of  brain  lesion 

Rerrxjval  of  brain  tissue _... 

Removal  of  brain  tissue 

Inciskxi  of  brain  tissue 

Renwval  of  brain  tissue 

Removal  of  brain  tissue 

Remove  &  treat  brain  lesion  ... 

Excision  of  brain  tumor  

Removal  of  pituitary  gland 

Removal  of  pituitary  glarx] 

Release  of  skull  seams  

Release  of  skull  seams  

Incise  skuH/sutures  

Incise  skun/sutures  

Ejccisxjn  of  skuH/suturss  

Exciskxi  of  skull/sutures  

Excisxm  of  skull  tumor . 

Excision  of  skull  tumor 

Rertxjve  foreign  body,  brain  ... 
Inasa  skull  for  brain  wound  ... 
Skull  base/brainstem  surgery  . 
Skull  base/tirainstem  surgery  . 
Craniofacial  approach,  skull  .. 
Craniofacial  approach,  skull  ... 
Craniofacial  approach,  skull  ... 
Craniofacial  approach,  skull  ... 
Ofbitocranial  approach/skull  ... 
Ofbitocranial  approach/skull  ... 

flesecl  nasopharynx,  skull 

Irifratemporal  approacfVskull  .. 
Infratemporal  approach/skull  .. 
OrMocranial  approach/skull  ... 
Transtemporal  approach/skull 
Transcochlear  approach/skun  . 
Transcondylar  approacfi/skuB  . 
Transpetrosal  approactvskull  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  . 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  lesion  ... 

Transect  artery,  sinus 

Transect  artery,  sinus  


Ptiysi- 
cian 
wort! 

RVUs 


24.57 
24.93 
24.23 

27  68 
25.62 
28.50 
23  32 
27.28 
27.96 
1857 
18.66 
29.77 
27.20 
26.63 
2S.95 
27.29 

28  39 
26.06 
26  49 
25.66 
17.92 
14.84 
28.45 
35.09 
25.26 
24.61 
37.32 
41.39 
54.84 
44.48 
29.45 
27.86 
52.17 
43.86 
14.63 
19.71 
20.97 
11.63 
35.S2 
26.81 
32.06 
28.86 
31.02 
29.22 
25.50 
43.80 
31.30 
21.53 
14.65 
19.56 
22.26 
22.38 
25.58 
32.79 
26.83 
33.83 
24.60 
26.39 
34.36 
52.43 
30.35 
34.60 
31.66 
36.21 
34.65 
38.61 
25.10 
41.78 
43.68 
39  64 
29.57 
35.63 
37.96 
33.41 
2S.8S 
27.89 
29.33 
38.83 
36.27 
42.10 

9.89 
29.67 


Fuly  Im- 
plernent- 
ed  non- 

tadlity 
PE 

RVUs 


^4A 
NA 
NA 
NA 

NA 
IXA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
IM 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tkxuu 

non- 
facility 

PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


FuHy  inv 

plernent- 

edfacil- 

ilyPE 

ffvus 


14.00 
14.21 
13.79 
1559 
14.44 
15.58 
15.92 
18.15 
16.54 
1169 
11.26 
17.15 
16.05 
13.99 
14.08 
15.32 
16.16 
14.01 
14.70 
14.23 
10.53 
8.90 
15.99 
19.46 
14.44 
14.35 
21.33 
23.33 
30.85 
24.54 
16.97 
16.22 
29  68 
25.95 
9.29 
11.78 
12.50 
7.51 
20.13 
15.73 
18.32 
16.71 
18.34 
16.60 
13.80 
24.49 
1813 
13.00 
8.48 
9.50 
11.57 
12.04 
'13.85 
18.43 
15.39 
14.31 
13.36 
1448 
20.37 
30.84 
18.00 
0.50 
18.04 
21.39 
19.94 
21.82 
15.15 
24,15 
25.73 
22.75 
18.42 
21.17 
21.90 
19.41 
15.58 
16.37 
17.76 
22.70 
20.76 
23.94 
4.59 
14.59 


Year 
2001 
transi- 
ttonal 
fadWy 

PE 
RVUs 


17.05 
17.18 
17.29 
18.32 
15.90 
17.07 
15.46 
19.24 
.  17.96 
12.74 
12  46 
2102 
17.24 
16.12 
16.10 
18.89 
18.92 
14.27 
15.11 
13.85 
1325 
11.10 
1933 
2247 
17.76 
17.95 
24.14 
2597 
32  32 
27  35 
18.14 
19.61 
31  49 
28.69 
11.03 
13.45 
11.11 
7.71 
2106 
19.69 
19.97 
17.91 
19.16 
1713 
17.96 
25  33 
20.93 
16.18 
9.57 
10.88 
12.89 
13.27 
15.20 
20.07 
16.65 
17.17 
14.50 
15.83 
24.23 
30.79 
19.20 
2184 
19.41 
22  75 
21  44 
23.62 
17.16 
26.01 
27.58 
24.57 
19.36 
22.62 
23.55 
20.83 
16.50 
17.44 
18.77 
2432 
22.39 
25.89 
5.39 
18.80 


Mal- 
practice 
RVUs 


4.77 

4.81 

4.73 

5.37 

490 

5.28 

2.77 

4.31 

3.08 

249 

3.47 

5.80 

529 

2.95 

5.14 

5.28 

4.73 

4.30 

497 

481 

3.14 

2.53 

5.53 

6.83 

4.82 

4.78 

7.20 

8.02 

9.62 

8.18 

5.79 

5.32 

638 

6.16 

288 

3.86 

3.84 

2.13 

7.13 

5.27 

6.37 

5.40 

6.27 

5.25 

3.85 

8.32 

5.86 

3.48 

0.57 

1.48 

3.45 

4.12 

5.17 

6.63 

4.50 

0.05 

445 

4.79 

5.12 

6.55 

2.98 

2.46 

5.44 

6.91 

6  45 

7.01 

3.10 

4.74 

552 

730 

3.03 

4.03 

5.65 

5.09 

2.80 

5.14 

2.67 

7.06 

6.59 

8.11 

0.02 

4.63 


FuHy im- 
plernent- 
ed  non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 

transi- 
tnnal 
nofv 

tadlily 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
pternent- 
ed  facil- 
ity total 


43.34 
43.95 
42.75 
48.64 
44.96 
49.36 
4201 
49.74 
47.57 
32.45 
33  39 
52.72 

48  54 
43.57 
45.17 
47  89 
49.28 
44  37 
4616 
44  70 
31.59 
26.27 

49  97 
61.38 
44.52 
43  74 
65  85 
72.74 
95.31 
77.20 
52.21 
49.40 
88.23 
75.97 
26.80 
35.37 
37.31 
21.27 
62  78 
47  81 
56,77 
50.96 
55.63 
51  07 
43.15 
76.61 
55  29 
3801 
23.70 
30.54 
37.28 
38.54 
44.60 
57.85 
46.72 
4819 
42.41 
45.66 
59.85 
89.82 
51.33 
57.56 
55.14 
64.51 
61.04 
67.44 
43.35 
70.67 
74.93 
68.69 
51.02 
60.83 
6551 
57.91 
44.23 
49.40 
49.76 
68.59 
63.62 
74.15 
14.50 
48.89 


Year 
2001 
transi- 
Ikmal 
faoHty 
total 


46.39 
46  92 
46.25 
51.37 

46  42 
50.85 
41  55 
50.83 
48.99 
33.50 

34  59 
56.59 
49.73 
45.70 
47.19 
51.46 
52.04 
44.63 
4657 
44.32 
34.31 
28.47 
53.31 
64.39 
47.84 

47  34 
68.66 
75.38 
96  78 
80.01 
53.38 
52.79 
90.04 
78.71 
28  54 
37.04 

35  92 
21.47 
63.71 
51.77 
58  42 
52.16 
56.45 
51.60 
47.31 
77.45 
58.09 
41  19 
2479 
31.92 
38.60 
39.77 
45.95 
59.49 
47.98 
51.05 
43.55 
47.01 
63.71 
89.77 
52.53 
58.90 
56.51 
65.87 
62  54 
69.24 
45  36 
72.53 
76.78 
71.51 
51.96 
62.28 
67.16 
59.33 
45.15 
50.47 
50.77 
70.21 
65.25 
76.10 
15.30 
51  10 


Qklbal 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 


'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medk^l  Association  All  Rigtits  Resen/ed  AppMcable  FARS/DFARS  Apply 
'Copynght  1994  An)encan  Dental  Association  All  nghts  resen/ed. 
'PE  RVUs  =  PractKe  Expense  Relative  Value  Units 
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39 

090 

92 

090 

25 

090 

37 

090 

♦2 

090 

B5 

090 

55 

090 

B3 

090 

99 

090 

50 

090 

59 

090 

59 

090 

73 

090 

70 

090 

19 

090 

46 

090 

34 

090 

53 

090 

57 

090 

32 

090 

31 

090 

♦7 

090 

31 

090 

39 

090 

34 

090 

34 

090 

36 

090 

38 

090 

TB 

090 

31 

090 

38 

090 

r9 

090 

34 

090 

ri 

090 

i4 

090 

)4 

090 

K 

090 

17 

090 

n 

090 

n 

090 

12 

090 

6 

090 

15 

090 

» 

090 

n 

090 

15 

090 

» 

090 

9 

090 

'g 

090 
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090 

iO 

090 

1 

090 

IS 

090 

9 

090 

« 

090 

e 

090 

>5 

090 

)1 

090 

'1 

090 

7 

090 

>3 

090 

10 

090 

1 

090 

7 

090 

4 

090 

4 

090 

16 
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a 
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8 
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1 

090 

16 

090 

S 
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6 

090 

13 

090 

5 

090 

7 

090 

7 

090 

1 

090 

S 

090 

0 

090 

0 

zzz 

0 

2ZZ 

CPTV 
HCPCS» 


61611 
61612 
61613 
61615 
61616 
61618 
61619 
61624 
61626 
61680 
61682 
61684 
61686 
61690 
61692 
61700 
61702 
61703 
61705 
61708 
61710 
61711 
61720 
61735 
61750 
61751 
61760 
61770 
61790 
61791 
61793 
61795 
61850 
61855 
61860 
61862 
61865 
61870 
61875 
61880 
61885 
61886 
61888 
62000 
62005 
62010 
62100 
62115 
621]6 
62117 
62120 
62121 
•  62140 
62141 
62142 
62143 
62145 
62146 
62147 
62180 
62190 
62192 
62194 
62200 
62201 
62220 
62223 
62225 
62230 
62256 
62258 
62263 
62268 
62269 
62270 
62272 
62273 
62274 
62275 
62276 
62277 
62278 


Mod 


Status 


Dasctiption 


Transect  artery,  sinus  

Transect  artery,  sinus  

Remove  aneurysm,  sinus  

Resect/excise  lesion.  sKul 

Resect/excise  lesion,  sKul 

Repair  dura  

Repair  dura  

Ocdusiorvembolizatton  cath  .„ 
Ocdusion/embotization  cath  ,., 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgeiy 

Intracranial  vessel  surgscy 

Intracranial  vessel  surgaiy 

Inner  skull  vessel  surgery 

Inner  skull  vessel  surgery , 

Clamp  neck  artery    

Revise  circulation  to  head  

Revise  circulation  to  head  

Revise  circulation  to  nead  

Fusion  cA  skull  arlenes  

Incise  skuliybrain  surgery  

Irxiise  skull/brain  surgery  

Incise  skull/brain  twopsy 

Brain  biopsy  w/  ct/mr  gukJ*  .... 

Implant  brain  electrodes  

Irx;ise  skull  for  treatment  

Treat  tngeminal  r>erve , 

Treat  tngeminal  tract , 

Focus  radiation  beam 

Brain  surgery  using  computer 

Implant  nouroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neurostimul,  suticort  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Ravise/racnove  neuroeiectrode 
Implant  rteurostim  one  array  .., 

Implant  neurostim  arrays  

Revise/remove  neuroreceiver  , 

Treat  skull  fracture 

Treat  skull  fracture 

Treatment  of  head  injury  

Repair  brain  fluid  leakage 

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Repair  skull  cavity  lesion 

Incise  skull  repair 

Repair  of  skull  defect 

Repair  of  skull  defect 

Remove  skull  plate/flap  

Replace  skull  plate/flap , 

Repair  of  skull  &  brain 

Repair  of  skull  with  graft 

RaiMur  ol  skull  with  graft 

Establish  brain  cavity  shunt  ,.,, 

Establish  bram  cavity  shunt 

Establish  brain  cavity  shunt .... 

Rcplace/'imgate  catheter 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt .... 
Estatilish  brain  cavity  stunt  .... 
Establish  brain  cavity  shunt ..... 

Replace/imgate  catneter 

Replace/revise  brain  shunt 

Ramove  brain  cavity  shunt  

Replace  brain  cavity  shunt  

Lysis  epidural  adhesions  

C^ain  spinal  cord  cyst   

hieedle  t»opsy,  spinal  cord  

Spinal  fluid  tap,  diagnostic 

Drain  spinal  fluK}  

Traat  epidural  spine  lesion 

In)act  spinal  anesthetic  

Ii^  spinal  anesthetic  

Injsct  spinal  anestt>etic  

Inject  spinal  anesthetic  

Inject  spinal  anestfietic  


Physi- 
cian 
inrOfK 

RVUs 


7.42 

27.88 

*0M 

32.07 

43.33 

16.99 

20.71 

20.15 

16.82 

30.71 

61 J7 

39.81 

64.49 

29.31 

51.87 

50.52 

48.41 

17.47 

36.20 

35J0 

29.67 

38.33 

18.77 

20.43 

18.20 

17.62 

22^7 

21.44 

10M 

1441 

17.24 

4.04 

12.39 

13,39 

20,87 

19,34 

22.97 

14,94 

15.06 

8.29 

5.85 

0.08 

5.07 

12.53 

16.17 

19J1 

22.03 

21.88 

23.59 

28.80 

23.35 

21.58 

1351 

14.91 

10.79 

13.05 

18.82 

16.12 

19.34 

21.08 

11.07 

12.25 

5.03 

18.32 

14.86 

0.13 

12.87 

5.41 

10.54 

6.60 

14.54 

6.02 

4,74 

5,02 

1,13 

1,35 

2.15 

1,78 

1,79 

2,04 

2,15 

1,51 


Fully  im- 
plarrient- 
ed  non- 

tadlity 
PE 

RVUs 


IM 
UA. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
531 
IM 
NA 
9,11 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5,33 
NA 
NA 
3,10 
2.97 
1,27 
0,71 
071 
0.81 
0.85 
060 


Year 
2001 
transi- 
tional 
non- 
tadlily 

PE 
RVUs 


FuBy  im- 
plernent- 
ed  facil- 
ity PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.80 
NA 
NA 
11.12 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  j 
NA  I 
NA  I 
NA 
NA  I 
NA 
NA  I 
NA  I 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.33 
NA 
NA 
2.52 
2.50 
1,26 
0,73 
0,69 
0,94 
0,87 
0,72 


2.94 

14.12 

23.29 

19.39 

25  79 

10.79 

12.44 

7.28 

5.86 

17,66 

33,18 

22,66 

35.15 

16.43 

28.24 

27,43 

26,43 

10,57 

19.36 

15.57 

13.92 

20.00 

10.36 

12J5 

10.57 

10.41 

6.98 

12.86 

5.06 

8.91 

10.48 

2,08 

7,71 

5,31 

12.64 

11.59 

9.11 

8.S0 

8,64 

4.94 

4,03 

582 

3,74 

5,31 

846 

11,42 

13.45 

11,16 

12,76 

15,26 

13,79 

13,05 

8,29 

9,38 

7,00 

8,43 

11,28 

9.96 

11.52 

12.49 

7.06 

8.00 

1.94 

11.14 

9.34 

8.26 

6.15 

3.91 

6.44 

5.08 

8.43 

Z27 

2.52 

2.42 

0.45 

0.61 

1,06 

0,71 

0.71 

0.81 

0.85 

0.60 


Year 
2001 
tremsi- 
tional 
facility 

PE 
RVUs 


3,67 

16,09 

25.25 

20.53 

27.49 

11,17 

13,18 

9,61 

7,83 

21,67 

34,47 

25,09 

36,13 

19,77 

28,99 

29,17 

29,68 

11.24 

22.77 

18.52 

14.95 

23.97 

12.78 

12.78 

11.60 

13.07 

9.30 

14.90 

7.04 

9.33 

13.01 

2.77 

8,94 

6.80 

11.69 

11.59 

11.12 

7.58 

8.30 

5,01 

3,56 

5,82 

3,42 

554 

9,35 

13,78 

15,95 

12,58 

14.18 

16.66 

14.93 

14.54 

986 

11.49 

8.47 

8.81 

12.03 

10.45 

12.21 

13.22 

860 

9.66 

1.97 

12.96 

9.39 

10,08 

9.96 

4.24 

7.50 

5.54 

10.33 

2.27 

2.70 

2.29 

0.53 

0.73 

1.10 

0.73 

0.69 

0.94 

0.87 

0.72 


Mal- 
practice 
RVUs 


Fully  ift>- 
plarriant- 
ad  non- 
facility 
total 


1.50 
4.21 
8.27 
4.42 
7.27 
2.83 
3,40 
1,04 
0,74 
5,90 

11  84 
8,05 

12,87 
5,46 
9,05 
9,86 
9.56 
3,28 
6,67 
2,42 
3,62 
7,04 
3.29 
3.98 
3.52 
3.47 
4.18 
3.85 
1.75 
2.90 
3.31 
0,80 
2,10 
263 
422 
389 
4.65 
3.03 
3.05 
1.25 
1,18 
1,43 
1.02 
0.90 
261 
3.72 
382 
296 
4.47 
538 
346 
352 
2.56 
2.80 
2.06 
2.47 
376 
2.93 
3.22 
0.04 
221 
2.28 
0,47 
3.67 
2,71 
252 
243 
1,07 
2,02 
1,30 
2,80 
0.88 
0,42 
0,28 
0,14 
0,19 
0,14 
0,12 
0,12 
0,14 
0,14 
0,11 


Year 
2001 
transi- 
tional 
noo- 
tadlity 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA| 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tM 
NA 
21.33 
NA  I 
NA 
36,73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12,23 
NA 
NA 
437 
4,51 
3,56 
2,61 
2,62 
299 
3,14 
222 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
22  82 
NA 
NA 
38,74 
NA 
HA. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.23 
NA 
NA 
3.79 
4.04 
3.55 
2.63 
2.60 
3.12 
316 
2.34 


Fully  im- 
plaiTieni- 
ed  facu- 
lty total 


Year 

2001 
transi- 


ladMy 
total 


11.86 
46.21 
72.42 
55.88 

76  39 
30.61 
36.55 
28.47 
23.24 
54.27 

106.59 
70.54 

112.51 
51.20 
8916 
87.81 
84  40 
31.32 
62.23 
53.29 
47.21 
63.37 
X.42 
36.76 
32.29 
31.50 

33  43 
38.15 
17.67 
26.42 
31.03 

6.92 
22.20 
21.33 
37.73 
34.82 
36.73 
26.56 
26.75 
12.48 
11.06 
7.33 
9.83 
18.74 
27.24 

34  95 
39  30  1 

35  78 
40.82 
4724 
40.60 
3815 
24.36 
27.09 
19.85 
23  95 
33,88 
2901 
34,08 
33,59 
20,34 
22,53 

7,44 

3313 

26,91 

10,91 

23,45 

10,39 

19,00 

12.98 

25.77 

9,17 

7,68 

7,72 

1  72 

2,15 

335 

2,61 

2,62 

2.99 

3.14 

222 


12.59 

4818 

74.38 

57.02 

78.09 

30.99 

37.29 

30.80 

25.19 

5828 

107.88 

72.95 

113.49 

54.54 

89.91 

89  55 

87.65 

31.99 

65.64 

5624 

4824 

67.34 

32.84 

37.19 

33.32 

34.16 

35.75 

40.19 

19.65 

26.84 

33.58 

7.61 

23  43 

22.82 

36.78 

34.82 

38.74 

25.55 

26.41 

12.55 

10.59 

7.33 

9.51 

18.97 

28.13 

37.31 

41.80 

3720 

4224 

48.64 

41.74 

3964 

25.93 

29.20 

21.32 

24.33 

34.61  ; 

29.50  { 

34.77  I 

34.32  I 

21.88  I 

24,19 

747 

34,95 

26.96 

12,73 

2526 

10,72 

20,06 

13.44 

27.67 

9.17 

7.86 

759 

1.80 

227 

3.39 

263 

2.60 

312 

3.16 

2.34 


Global 


ZZZ 

zzz 

090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medk^  Association.  All  Rights  Reserved  Applcable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  nghts  reserved. 
3  PE  RVUs  =  Practice  Expense  Relaliva  Value  Units 
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CPT'/ 
HCPCS' 


62279 

62280 

62281 

62282 

62284 

62287 

62288 

62289 

S2290 

82291 

82292 

62294 

82298 

82310 

82311 

82318 

82319 

62350 

62351 

62355 

62360 

62361 

S2362 

S2365 

S2367 

82367 

52367 

62368 

52368 

62368 

S3001 

63003 

53005 

63011 

63012 

S3015 

63018 

63017 

63020 

63030 

63035 

63040 

53C42 

53045 

63046 

53047 

63048 

6.3055 

63056 

63057 

63064 

63066 

63075 

63076 

63077 

53078 

63081 

63082 

63065 

63086 

S3087 

63088 

63090 

53091 

53-70 

63' 72 

63-73 

53-80 

53-82 

63-85 

63'90 

63191 

63194 

63195 

63196 

63197 

63198 

63199 

63200 

632S0 

63251 

63252 


26 
TC 


26 
TC 


Status 


Description 


Inject  sptnal  anesthetic  

Treat  spinaJ  cord  lesion  . 

Treat  spinal  cord  lesion  

TraM  spinal  canal  lesion 

In^ealon  for  myelogram  

Parculaneous  disKectorny „ 

into  spinal  canal  ™...^ 

info  spinal  canal  „._._ 

Inject  for  spine  disit  x-ray  

Inject  tor  spine  disk  x-ray  

Injection  into  dis)(  lesion     

Injection  Into  spinal  artery 

Ii^action  into  spinal  canal  

Inject  spina  cA _ „.. 

Inject  spme  Vi  (cd)  , 

Inject  spine  w/cath,  cA 

Inject  spine  w/cath  l/s  (cd) 

Intplant  spinal  canal  cath  

Im()tant  spinal  canal  cath   _ 

Remove  spinal  canal  catheter _ 

Ineail  spirw  mfusion  device 

Inip4ant  spine  Irrfusion  pump 

Implanl  spine  infusion  pump 

Remove  spine  infusion  device 

Anatyza  spina  infusion  pump 

Analyze  spina  Musion  pump 

Analyza  spine  Infusion  pump  „ 

Analyze  spine  infusion  pump  ., 

Analyze  spine  infusion  pump 

Anafyza  spine  infusion  pump 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  _ 

Removal  of  spinal  lamina  „ 

Removal  of  spinal  lamina  

Removal  of  spmai  lamina  

Removal  of  spinal  lamina  „ 

=8'^.-v3  of  spinal  lamina    _ 

•'e~      i  ol  spinal  lamina  

\«cn  Siitne  disk  surgery  

Lowr  back  disk  sugary 

Spinal  disk  surgery  add-on 

Neck  spme  disk  surgery 

Low  Pack  disk  surgery 

Removal  a(  spinal  lamina  _ 

Removal  o(  spinal  lamina  

Retnoval  o<  spinal  lamina  

Remove  spinal  lamina  add-on 

Decompress  spinal  cord  

Decompress  spinal  cord 

Decompress  spine  cord  add-on  

Decomixass  spinal  cord  

Decompiaaa  spina  coid  add-on  

Neck  spins  disk  surgery  

Neck  spine  disk  surgery  _ 

Spine  disk  surgery,  thorax 

Spine  disk  surgery,  thorax  _, 

Removal  of  vertebral  body  

Remove  veiMbral  bo(*y  add-on „ 

Removal  of  vartaiiral  body  _.... 

Remove  vertebral  body  add-on 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on 

Indaa  spinal  ooid  tract(s)  

Drakiaga  of  spinal  cyst 

Drainage  of  spinal  cyst 

Revise  spinal  cord  ligaments 

Revise  spinal  cord  ligaments _. 

Incise  spinal  column/nerves  

Incise  spinal  column/nerves  

Incise  spinal  column/nerves  

Incise  spinal  column  &  cord  _ 

Incise  spinal  column  &  cord  

Incise  spinal  column  8,  cord  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Release  of  spinal  cord  

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  


Physi- 
cian 
nnork 

RVUs 


1  58 

2.63 

2.66 

2.33 

1.54 

8.08 

1.74 

1.64 

0.03 

2.91 

7M 

11.83 

2.20 

1.91 

1.54 

2.04 

1.87 

8.87 

0.10 

5.45 

2.62 

5.42 

7.04 

5.42 

0.00 

0.48 

0.00 

0.00 

0.75 

0.00 

15.82 

15.95 

14.92 

1452 

1540 

19.35 

19.20 

15.94 

14.81 

0.12 

3.15 

18.81 

17.47 

16.50 

15.80 

14.81 

3.26 

2199 

20.36 

526 

24.81 

3.26 

19.41 

4.05 

21.44 

3.28 

23  73 

4.37 

26.92 

3.19 

35.57 

4.33 

28.16 

3.03 

19.83 

17.86 

21.99 

18.27 

20.50 

15.04 

17.45 

17.54 

19.19 

18.84 

22.30 

21.11 

25.38 

26.89 

19.18 

40.78 

41.20 

41.19 


Fully  im- 
pleineril- 
ednorv 

facility 
PE 

RVUs 


0.63 

436 

346 

5.32 

4.00 

NA 

0.69 

0.65 

4.16 

5.21 

NA 

NA 

0.87 

3.22 

3.71 

3.28 

3.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.13 

0.00 

0.00 

0.20 

0.00 

NA 

NA 

NA 

NA 

lilA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 
2001 
transi- 
tkxial 
non- 
facility 

PE 
RVUs 


0.70 

346 

2.83 

4.45 

3.54 

IMA 

0.82 

0.78 

363 

439 

NA 

NA 

0.94 

3.22 

371 

328 

3.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.19 

0.00 

0.00 

0.30 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plemant- 
ed  facil- 
ity PE 
RVUs 


0.63 

0.71 

0.58 

0.59 

0.67 

488 

0.69 

0.65 

1.30 

1.13 

396 

6.37 

0.87 

0.42 

0.36 

0.45 

0.39 

3.38 

6.49 

258 

1.93 

2.93 

383 

2.95 

NA 

0.13 

NA 

NA 

0.20 

NA 

10.93 

11.15 

10.88 

8.83 

9.82 

12.81 

12.92 

11.19 

10.52 

9.13 

1.63 

12.60 

11.98 

11.36 

11  12 

10JO 

1.70 

14.25 

13.44 

2.65 

15.92 

1.85 

12.94 

2.09 

1455 

1.69 

15.60 

2.27 

17.82 

1.83 

21.82 

2.25 

17.58 

1.54 

13.14 

12.50 

14.53 

12.80 

12.26 

9.08 

11.60 

10.76 

12.06 

1239 

11.82 

12.24 

10.42 

16.23 

12.71 

21.25 

22.47 

22.29 


Year 
2001 


lional 
fadlily 

PE 
RVUs 


0.70 

0.73 

0.67 

0.90 

1.04 

5.55 

0.82 

0.78 

1.48 

1.33 

533 

6.36 

0.94 

0.42 

0.36 

0.45 

0.39 

348 

6.27 

2.88 

1.75 

2.93 

3.83 

3.16 

NA 

0.19 

NA 

NA 

0.30 

NA 

1292 

13.13 

12.46 

9.33 

11.96 

15.37 

15.42 

1315 

12.24 

10.43 

2.17 

15.06 

14i0 

13.45 

13.06 

12.24 

2.25 

17.13 

18.01 

303 

18.41 

1.91 

14.47 

2.78 

15.91 

1.98 

18.78 

3.01 

20.65 

2.18 

24.03 

2.98 

21.11 

1.90 

14.98 

14.65 

15.10 

12.60 

13.66 

11.03 

13.91 

11.81 

12.58 

13.05 

1310 

13.08 

12.24 

17.98 

12.92 

23.53 

23.02 

24.38 


Mai- 

practice 

RVUs 


0.11 

0.17 

0.18 

0.15 

0.11 

0.83 

0.14 

0.11 

0.21 

0.21 

0.71 

068 

0.14 

0.26 

0.25 

032 

0.28 

0.67 

161 

0.51 

0.23 

0.54 

0.86 

0.72 

0.00 

0.05 

0.00 

0.00 

0.06 

0.00 

2.82 

2.70 

2.29 

1  74 

2.25 

359 

3.29 

2.55 

2.89 

1.95 

0.51 

3.09 

269 

2.91 

263 

222 

051 

3.94 

3.01 

0.86 

4.26 

0.53 

3.38 

0.70 

2.72 

0.40 

4.08 

0.74 

410 

0.49 

4.66 

0.61 

3.66 

0.37 

3.84 

3.36 

455 

2.76 

322 

243 

284 

278 

389 

371 

4.52 

4.27 

5.14 

4.52 

3.23 

5.30 

7.84 

7.47 


FuBy  im- 
plernent- 
ed  non- 
facility 
total 


'  CPT  codes  and  daacftplions  only  are  copyright  2000  Amencan  Medkal  Association  All  Rights  Reserved.  AppHcable  FARS/DFARS  Apply 
'CopytlgW  1994  American  Dental  Association.  All  nghts  resanred. 
'PE  RVUs  =  PraclJcs  Expense  Relative  Value  Units 


2.32 

7.16 

6.30 

7.80 

5.65 

NA 

2.57 

2.40 

4.40 

8.33 

NA 

NA 

3.21 

5.39 

5.50 

5.64 

5.41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.68 

0.00 

0.00 

1.01 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 
2001 
transl- 
tior^ 
non- 
facility 
total 


2.39 

6.26 
567 
693 
519 

NA 
2.70 
2.53 
3.87 
7.51 

NA 

3.28 
539 

5.50 

5.64 

5.41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.72 

0.00 

0.00 

1.11 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

f« 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity  total 


2.32 

3.51 

342 

3.07 

232 

13.79 

2.57 

2.40 

1.54 

4.25 

1255 

16.88 

3.21 

2.59 

2.15 

2.81 

2.54 

10.92 

8.20 

854 

478 

8.89 

11.73 

9.09 

NA 

0.66 

NA 

NA 

1.01 

NA 

29  37 

29  80 

27  89 

25.09 

27  47 
35.75 
35.41 
29.68 

28  02 
11.20 

5.29 
34.50 
32.14 
30.77 
29.55 
27  33 

547 
40.18 
36.81 

8.77 
44.79 

5.44 
35.73 

684 
38.71 

5.37 
43.41 

7.38 
48.64 

5.31 
62  05 

7.19 
49.40 

494 
36.81 

33  52 
40.77 
33.63 
35.98 
26.55 
31.89 
31.08 
35.14 

34  94 
38.64 
37.62 
40.94 
47  84 
35.12 
87.31 
71.51 
70.95 


Year 

2001 
transi- 
tional 
facility 

total 


2.39 

3.53 

3.51 

3.38 

269 

14.46 

270 

2.53 

1.72 

4.45 

13.90 

18.87 

328 

2.59 

215 

281 

254 

11  02 

7.98 

8.84 

4.60 

8.89 

11.73 

930 

NA 

0.72 

NA 

NA 

1.11 

NA 

3136 

31.78 

29.67 

25  59 

29.61 

38.31 

37.91 

31.84 

29.74 

12.50 

5.83 

36.96 

34.36 

32  86 

31.49 

29.07 

602 

43  06 

39  38 

915 

47.28 

5.70 

37.26 

7.53 

40.07 

566 

46.59 

8.12 

51.87 

5.66 

64.26 

7.92 

52.93 

5.30 

38.65 

35.67 

41  34 

33.63 

37.38 

28  50 

34.20 

31.93 

35  86 

35.60 

39  92 

38.46 

42.76 

49.39 

35.33 

69  59 

72.06 

73.04 


Gtobal 


000 
010 
010 
010 
000 
090 
000 
000 
000 
000 
090 
090 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 

«PCS* 

63265 

63266 

., 

63267 

63266 

63270 

63271 

63272 

63273 

-63275 

63276 

63277 

63278 

^gigy) 

63261 

63282 

63283 

63285 

63286 

63267 

63290 

63300 

63301 

63304 

63305 

63307 

63306 

63600 

63610 

•3615 

636S0 

63866 

63860 

„ 

63665 

,. 

63886 

•3700 

83702 

63704 

63706 

63707 

„ 

63700 

63710 

63740 

63741 

63744 

63746 

„ 

64400 

64402 

64406 

64406 

6M10 

64412 

64413 

64415 

64417 

64416 

64420 

64421 

64425 

•4430 

•4436 

•4440 

•4441 

•4442 

•4443 

84445 

64460 

•(470 

64472 

64475 

64476 

•4479 

•4400 

•44«3 

„ 

H^^QI 

•4606 

-•4606 

•4^10 

.. 

•4620 

•4530 

'CPT  IOC 
'Copyngi 
'  PE  RVU 
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CPTV 
HCPCS^ 


Moo 


Status 


DescriptKxi 


Physi- 
cian 
work 

RVUs 


FuKy  inv 


wj  nofv 

iadlHy 

PE 

RVUs 


Ymt 
2001 
transi- 
tional 
non- 
(acitity 

PE 
RVUs 


Year 

FuBylm- 

2001 

transi- 

ed facil- 

tional 

ity  PE 

ffvus 

tacility 

PE 

RVUs 

12.65 

15.46 

13.25 

16.59 

10.97 

13.59 

9.47 

10.51 

15.44 

16.50 

15.53 

18.87 

14.59 

17.22 

14.34 

15.52 

13.69 

17.34 

13.66 

17.11 

12.43 

15.54 

12.29 

15.36 

16.18 

19.75 

15.97 

19.49 

15.33 

18.04 

13.15 

14.96 

20.07 

21.70 

19.65 

22.54 

20.64 

22.46 

20.76 

22.94 

14.23 

15.36 

15.56 

16.68 

15.68 

17.71 

16.81 

17.63 

17.38 

18.82 

17.54 

19.26 

17.96 

19.65 

16.57 

19.05 

2.63 

307 

5.67 

7.16 

3.15 

4.19 

9.65 

10.37 

3.62 

4.73 

6.79 

8.17 

3.54 

4.50 

3.95 

4.97 

3.23 

4.03 

10.18 

10.72 

11.60 

12.17 

12.09 

12.92 

13.90 

14.86 

7.60 

906 

9.24 

11.20 

8.98 

9.38 

7.38 

8.93 

4.63 

5.94 

5.35 

6.22 

3.61 

42^ 

0.26 

0.33 

0.45 

0.51 

o.» 

0.40 

0.59 

0.73 

0.30 

0.42 

025 

0.36 

0.37 

0.48 

0.31 

0.» 

0.32 

0.41 

0.28 

0.44 

027 

0.38 

0.37 

0.50 

0.40 

0.46 

0.42 

0.51 

052 

0.52 

0.53 

0.61 

0.71 

0.81 

0.56 

0.74 

0.39 

0.46 

0.34 

0.39 

0.33 

0.39 

0.50 

0.50 

0.37 

0.37 

0.38 

0.38 

0.26 

0.26 

0.61 

0.61 

0.39 

0.39 

0.52 

0.52 

0.34 

0.34 

0.35 

0.43 

0.40 

0.58 

0.26 

0.39 

0.29 

041 

0.36 

0.59 

Mal- 

practioo 

RVUs 


Ymt 

FuVyim-   2001 

plament-  I  transi- 

ad  non-    tional 

facility    non- 

tadMy 


Fuly  im- 


•dfadl- 
lly  total 


Yaar 
2001 


iKWy 


Qlobal 


63265 
63266 
63267 
63268 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 
63280 
63281 
63282 
63283 
63285 
63286 
63287 
63290 
63300 
63301 
63302 
63303 
63304 
63305 
63306 
63307 
63308 
53600 
63610 
63615 
53650 
53655 
63660 
6368E 
63688 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 
64420 
64421 
64425 
644  3C 
64435 
64440 
64441 
64442 
64443 
64445 
64450 
64470 
94472 
64475 
64476 
84479 
64480 
64483 
54484 
54505 
64508 
64510 
64520 
M630 


Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excisa  Inlraspinal  lesion  

Excise  intraipinal  lesion  

Excise  kMrespinal  lesion  

Excise  intrespinal  lesion  

Excise  intiaapinal  lesion  

Excise  kHiaspinal  Man  

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy  excise  spinal  tumor 

Biopsyexcise  spinal  tumor 

Removal  o«  veitsbral  twdy  

Removal  oi  verlibial  body  

Removal  ol  vertebral  bocfy  

Remowal  ol  veneoa  docv  

Removal  of  verteo'a,  MOy  

Removal  of  vertaoral  body  

Removal  of  vertebral  body  

Removal  of  vertsbral  body  

Remove  vertibral  body  add-on  . 

Remove  spinal  cord  lesion 

SUmulaflon  of  spinal  cord  

Remove  lesion  of  spinal  cord  .... 

Impia'T*  neyoeiect^TOef.       

Imptaf^'  ne^roe+ec-'ooes       

Revise- Fe^cjve  'i«'o":'ei<»ctrode  .. 

Impia"*   ■e.j'o'ei.e've'  

Rev'se^e'-^cve  oe^'D^eceiver  .... 

Repa-'  .^^  sDtna'  '^e'^iation 

Repai'  ~^  scMnai  le'^tation  

Repai'  ^  sofiai  ^'-iiatior   

Reoaj    -^  soiiai  'le'^nario^  

Reoai'  sp'-^a'  *iL>'"  ^eattaoe  

Reoa.'  ^^cn'^-aj  *)..ic  -eauaoe  

Grai*  -eoar  ^-^  soi^-e  3«feci 

Ir^tai;  30i'.a  sn^'-'     ....„ 

Ins:ai  si>('a  sn..'T!      

Re^isio"  .71  sDiria  i-iunl    

Ref^cva   0'  'sotr^  shun!  

Intectior  'o*    «rve  ^loc^      „ 

IniecTicv-  '^>'  "le^ve  ^x"        

Injectiof^  'o'  -le^ve  >oc»        

Infection  tor  rve've  r>tocK       

Injection  tof  nerve  d«oc»       

InteOion  tot  -lerve  3iocl(    „... 

Iniectior  tor  ne^ve  Dtocii   

In^ecTio^  tc  ne'^.'e  !>.oci(       

Infocrto^'  *D'   ^e^*e  d».<:»        

Infection  to'    .©r-ve  •j^oc^       , 

ln)ec^or  'o-  -*'-«e  dioch  

In)e<.'tif>'"  •>■  -ve'.-e  ^lodc     .„ , 

Infecnor  *o'  ^e-ve  "^cx^        

Injection  '?■'  ^■^e  !>*x»        «, 

InjecTior  \-.   le^e  chock      , 

InjecT'O''  V"^'  "«^ve  :>tock  , 

Ir^ecno'"  *o'  ne've  siock    

Iniedior  tor  nerve  ^iqck  

Inject,  newe  diock  add-on  

Inieclian  for  netve  5)oc»      

lrt)ecllon  lor  nerve  wocK      

Inj  paravetebra.  :.'      

Ini  3aravefiecra  _"*  add-on  

In)  Da^aveieOr'a  i-s      „, 

Inj  ^arave'ieb^a  i/s  add-on 

Ini  to^'^er  epiou^a;  cA  

In)  torar^e^  eotOura,  add-on  

In)  toraner  ^)o*0^'3i  Js        

In)  torar^©^  ec'CJu'a  A:3o-:)n   

ln)ectio^  'o-  ne'-^e  ^oc*'        

IniecTior  'o'  -.€Kve  :>mjc*        

Inte'^Tior  'o'  ne've  dkx>        „ 

Iniectio^  *0'  ne-.e  >l-.:,>        

Injection  T-  'w%'e  >.:k'>  


21,56 

22.30 

17.95 

18.52 

26.80 

26.92 

25  32 

24.29 

23.66 

23.45 

20.83 

20.56 

2835 

28.05 

26.39 

0.25 

0.36 

35.63 

36.70 

37.38 

24.43 

27.80 

27.81 

30.50 

30.33 

32.03 

32.22 

31.83 

5.25 

14.02 

8.73 

16.28 

6.74 

10.29 

6.16 

7.04 

5.39 

16.53 

18.48 

21.18 

24.11 

11.26 

1432 

14.07 

11.36 

8.25 

8.10 

6.43 

1.11 

1.25 

1.32 

1.41 

1.43 

1.18 

1.40 

1.48 

1.44 

1.32 

1.18 

1.88 

1.75 

1.46 

1.45 

1.34 

1.79 

1.41 

0.98 

1.48 

1.27 

1JBS 

1.29 

1.41 

0.98 

2.20 

1.54 

1.90 

1.33 

1.36 

1.12 

1.22 

1J5 

1.58 


NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.10 

3.65 

2.26 

2.38 

2.32 

2.63 

247 

2.66 

2.26 

2.13 

2.18 

2S^ 

2.15 

2.58 

2.71 

0.53 

0.71 

0.56 

0.39 

2.98 

1.54 

3.62 

3.29 

3.45 

3.58 

3.71 

3.77 

3.59 

369 

2.06 

1.93 

2.16 

335 

2.63 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.71 
2.91 
1.87 
^08 
1.93 
214 

2sa 

2.07 
1.87 
1.83 
1.81 
2.11 
1  77 
213 
216 
0.61 
0.81 
0.74 
0.46 
2.37 
1.30 
3.62 
3.29 
3.45 
3.58 
3.71 
3.77 
359 
3.69 
1.71 
173 
1.81 
i71 
2.29 


4.01 

NA 

4.17 

NA 

3.14 

NA 

3.31 

NA 

5.33 

NA 

5.19 

NA 

4.72 

NA 

4.53 

NA 

4.31 

NA 

4.29 

NA 

3.64 

NA 

3.52 

NA 

5.51 

NA 

5.42 

NA 

4.95 

NA 

452 

NA 

7.01 

NA 

685 

(« 

7.13 

NA 

6.99 

NA 

435 

NA 

4.63 

NA 

4.56 

NA 

447 

NA 

6.14 

NA 

5.24 

NA 

544 

NA 

417 

NA 

086 

NA 

1.51 

NA 

0.54 

NA 

3.14 

NA 

0.55 

NA 

1,75 

NA 

0,71 

NA 

0.89 

NA 

0,73 

NA 

2.48 

NA 

3,04 

NA 

3,87 

NA 

2,61 

NA 

1  78 

NA 

218 

NA 

2,49 

NA 

2,15 

NA 

1.28 

NA 

1.41 

NA 

0.73 

NA 

0.09 

3,30 

0.08 

498 

0.12 

3,70 

0.13 

393 

0.09 

3,84 

0.10 

3,91 

0.11 

3,96 

0.11 

455 

0,11 

3,81 

0,10 

3,55 

0,08 

3.44 

0,11 

4.M 

012 

4.02 

0,10 

4,14 

0,11 

4.27 

0,10 

1.97 

012 

2.62 

0,11 

2.08 

0,07 

1.44 

0,10 

456 

0,09 

2.90 

0,12 

5.59 

009 

4.67 

0.10 

4,96 

0.07 

483 

0.15 

6,06 

0.11 

5.42 

0,10 

559 

0,10 

5,12 

0.09 

3,51 

0.13 

3.18 

0.08 

3.46 

0,10 

4.80 

0.11 

4,32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.91 

4.24 

3.31 

3.62 

3.45 

3.42 

3.56 

3.66 

3.42 

3.2S 

3.07 

3.90 

3.64 

3.69 

3.72 

2.05 

2.72 

2.26 

1.51 

3.95 

2.86 

5.58 

4.67 

4.96 

463 

6.06 

5.42 

5.59 

5.12 

3.16 

2.98 

3.11 

4.18 

3.98 


38.22 

39.72 

32,06 

31.x 

47,57 

47,64 

44,63 

43,16 

41.68 

41,40 

36.90 

36.37 

50.04 

49.44 

46,67 

T7,92 

27,44 

62,13 

64,47 

65,13 

43.01 

47  79 

48.25 

51.78 

53.85 

54J1 

5S.62 

52.37 

8,74 

21.20 

12,42 

29.07 

10.91 

18.83 

10,41 

11,88 

9.35 

2919 

33.12 

37  14 

40.62 

20.64 

2574 

25,54 

20,89 

14,16 

14,86 

10,77 

1,46 

1,78 

1.74 

2.13 

1.82 

1.53 

^M 

1,90 

1,87 

1,70 

1.53 

2,16 

227 

1M 

2.08 

1.97 

2.82 

2.08 

1,44 

1.92 

1,68 

2,47 

1,75 

1,89 

1,31 

2,96 

2.04 

2,52 

1,77 

1,80 

1.65 

^S6 

1,74 
2.05 


4103 

43,06 

34,68 

32.34 

48,63 

50.98 

47,26 

44.34 

45,33 

44.85 

40,01 

99  44 

53,61 

52.96 

49.38 

1973 

29,07 

65  02 

66.29 

67,31 

44,14 

48,91 

50,08 

52  60 

56.29 

56.53 

57.31 

54.85 

9.18 

22.89 

13.48 

29.79 

12.02 

20.21 

11  37 

12,90 

10,15 

29,73 

33,89 

37  97 

41,58 

22.10 

27,70 

25,94 

22.44 

15,47 

15,73 

11.37 

1,53 

1,84 

1.84 

2.27 

1.94 

1.64 

1.99 

1.89 

1.96 

1.86 

1.64 

2.29 

2.33 

2.07 

208 

2.05 

i72 

2.28 

1,51 

197 

1.75 

2.47 

1,75 

189 

1,31 

2.96 

^04 

2.52 

1,77 

188 

1.83 

1.88 

1.86 

2.28 


090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

080 
000 
080 
090 
090 
080 
090 
080 
000 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

000 
000 
000 

zzz 

000 

zzz 

000 

zzz 

000 

zzz 

000 
000 
000 
000 
000 
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CPTV 
HCPCS' 


64550 

64553 

64555 

64560 

64565 

64573 

64575 

64577 

64580 

64585 

64590 

64595 

64600 

64605 

64610 

64612 

64613 

64620 

64622 

64623 

64626 

64627 

64630 

64640 

64680 

64702 

64704 

64706 

64712 

64713 

64714 

64716 

64718 

64719 

64721 

64722 

64726 

64727 

64732 

64734 

64736 

64738 

64740 

64742 

64744 

64746 

64752 

64755 

64760 

64761 

64763 

64766 

64771 

64772 

64774 

64776 

64778 

64782 

64783 

64784 

64786 

64787 

64788 

64790 

64792 

64795 

64802 

64804 

64809 

64818 

64820 

64831 

64832 

64834 

64835 

64836 

64837 

64840 

64856 

64857 

64858 

64859 


Mod 


Status 


Description 


Apply  neurostimulator  

Implant  neuroelecfrodes  

Implant  neuroelectrodes    

Implant  neuroelectrodes    

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revtsa/remove  neuroelectrode 

ImplanI  neuroracelver 

Reivisa/remove  neuroreceivar  . 
Injection  treatment  of  nerve  .... 
Injection  treatment  ol  nerve  .... 

Injection  treatment  of  nerve 

Destroy  nerve,  face  muscl^  .... 
Destroy  nerve,  spine  muscle  ... 

Injection  treatment  of  nerve 

Oestr  paravenebri  nerve  Vt  ..... 
Dastr  paravertebral  n  add-on  .. 

Destr  paravertebri  newe  c/1 

Destr  paravertebral  n  add-on  .. 

Injection  treatment  of  nerve 

Injection  treatment  ol  nerve 

Injection  treatment  of  nerve 

Revise  fingerAoe  nerve 

Revise  hand/fool  nerve 

Revise  arm/leg  nerve 

Revision  of  saatc  nervs 

Revision  of  arm  nerve(s)  

Revise  low  back  nerve(s)  

Revision  of  cranial  nerve  

Revise  ulnar  nerve  at  elbow  .... 

Revise  ulnar  nerve  at  wnst 

Carpal  tunnel  surgery  

Relieve  pressure  on  nerve(s)  .. 

Release  footAoe  nerve  

Internal  nerve  revision  

Incision  of  brow  nerve  

Incision  of  cheek  nerve  .„ 

Incision  of  chin  nerve 

Incision  of  (aw  nen/e 

Incision  of  tongue  nerve  

Incision  of  facial  nerve 

Incise  nerve,  back  of  head  

Incise  diaphragm  nerve  

Incision  ol  vagus  nerve 

Incision  of  stomach  nenres 

Incision  of  vagus  nerve 

Incision  of  pelvis  nerve  

Ifx^se  hip/thigh  nen/e 

Incise  hip/thigh  nerve 

Sever  cranial  nerve 

Incision  of  spinal  nerve 

Remove  skin  nerve  lesion  

Remove  digit  nerve  lesion  

Digit  nerve  surgery  add-on  

Remove  limb  nerve  lesion  

Limb  nerve  surgery  add-on  

Remove  nerve  lesion  

Remove  sciatic  nerve  lesion  .... 

Implant  nen/e  end  

Remove  skin  nerve  lesion  

Removal  of  nerve  lesion 

Removal  of  nerve  leskxi 

Biopsy  of  nen/e 

Remove  sympattie'ic  nerves  ... 
Remove  sympattietic  nerves  .... 
Remove  sympathetic  nerves  ... 
Remove  sympathetic  nerves  ... 
Remove  sympathetic  nerves  ... 

Repair  of  digit  nerve  

Repair  nerve  add-on 

Repair  of  hand  or  toot  nerve  ... 
Repair  of  hand  or  foot  nerve  ... 
Repair  of  hand  or  foot  nerve  ... 

Repair  nerve  add-on 

Repair  of  leg  nenre  

Repair/transpose  nerve  

Repair  arm/leg  nerve  

Repair  sciatic  nerve 

Nerve  surgery  


Physi- 
cian 
work 

RVUs 


0.16 

2.31 

2.27 

2.36 

1.76 

7.50 

4.35 

4.62 

4.12 

2.06 

2.40 

1.73 

3.45 

5.61 

7.16 

1.96 

1.96 

2.84 

0.03 

0.99 

3.28 

1.16 

0.03 

2.76 

2.62 

4.23 

4.57 

6.12 

7.75 

0.11 

10.33 

6J1 

5.99 

4.85 

4.29 

4.70 

4.18 

3.10 

4.41 

4.92 

4.60 

5.73 

5.59 

6.22 

5.24 

5.93 

7.06 

13.52 

6.96 

6.41 

6.93 

8.67 

7.35 

7.21 

5.17 

5.12 

3.11 

6.23 

3.72 

9.82 

15.46 

4.30 

4.61 

11.31 

14.92 

3.01 

9.15 

14.64 

13.67 

10.30 

10.37 

9.44 

5.66 

10.19 

10.94 

10.94 

6.26 

13.02 

13.80 

14.49 

16.49 

4.26 


FuHy  im- 
plornont- 
ad  non- 

faciltty 
PE 

RVUs 


0.47 

1.58 

2.10 

2.11 

2.27 

NA 

NA 

NA 

NA 

4.14 

NA 

NA 

3.01 

3.48 

NA 

2.62 

1  48 

2.78 

4.03 

3.01 

3.64 

3.00 

2.79 

4.44 

2.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Year 

2001 
transi- 
tional 

non- 
fadlity 

PE 
RVUs 


0.47 

1.46 

1.69 

196 

1.91 

NA 

NA 

NA 

NA 

3.37 

NA 

NA 

2.72 

3.03 

NA 

2.36 

1.50 

2.36 

3.52 

2.49 

3.64 

3.00 

2.57 

3.58 

227 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

rgA 

NA 
5.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fulty  im- 
plement- 
ed facil- 
ityPE 
RVUs 


0.05 

1.21 

0.52 

0.85 

0.56 

5.19 

3.30 

3.51 

3.50 

1.89 

2.27 

1.95 

1.92 

2.44 

4.01 

1.58 

1.25 

0.63 

0.73 

0.24 

0.94 

0.33 

0.72 

0.93 

0.69 

3.63 

2.95 

469 

4.63 

5.02 

3.77 

4.65 

4.81 

4.28 

5.31 

2.81 

2.65 

1.49 

3.36 

3.30 

2.77 

3.28 

3.39 

4.51 

3.50 

4.98 

5.x 

6.15 

3.39 

368 

5.18 

5.11 

5.17 

4.72 

3.54 

3.70 

1.45 

3.47 

1.85 

6.37 

9.79 

2.20 

3.22 

6.84 

8.43 

1.77 

6.02 

7.75 

6.71 

6.01 

7.51 

6.77 

3.03 

6.82 

7.51 

7.50 

3.16 

8.76 

8.98 

9.50 

9.97 

2.27 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


0.16 
1.19 
0.51 
1.03 
0.63 
4.75 
3.31 
3.38 
3.42 
1.68 
2.20 
1.77 
1.90 
2.25 
4.96 
1.58 
1.33 
0.75 
1.04 
0.41 
0.94 
0.33 
1.01 
0.95 
0.94 
3.87 
3.58 
5.34 
5.79 
632 
4.49 
4.80 
5.40 
4.55 
5.26 
3.51 
2.33 
200 
3.69 
3.73 
3.29 
3.84 
3.95 
4.74 
4.19 
476 
5.04 
7.45 
4.35 
4.03 
5.19 
5.64 
562 
5.38 
3.40 
3.53 
1.83 
3.88 
2.27 
6.31 

10.78 
2.59 
3.40 
7.06 
8.76 
1.97 
598 
9.28 
7.90 
683 
761 
6.00 
265 
6.07 
7.25 
7.44 
3.58 
9.38 
8.96 
9.71 

10.46 
2.65 


Mal- 

practk» 

RVUs 


0.01 

0.06 

0.16 

017 

0.13 

0.84 

0.68 

0.74 

0.38 

0.26 

0.37 

0.14 

0.34 

0.43 

1.28 

0.14 

0.36 

0.20 

0.21 

0.07 

0.22 

0.06 

0.2S 

0.20 

0.16 

0.44 

0.36 

0.66 

0.74 

1.14 

0.78 

0.59 

0.74 

0.53 

0.49 

0.4O 

0.31 

033 

0.75 

0.72 

0.39 

0.58 

0.38 

0.53 

0.92 

0.68 

067 

1.22 

064 

0.44 

0.71 

1.34 

0.86 

1.14 

0.52 

0.44 

0.34 

0.45 

037 

1.06 

1.93 

0.43 

0.49 

1.47 

1.97 

0.43 

1.03 

1.83 

1.68 

1.16 

1.08 

0.99 

0.59 

1  06 

1  14 

1.17 

0.65 

103 

1.52 

1.54 

2.38 

0.45 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


0.66 

395 

4.53 

4.64 

4.16 

NA 

NA 

NA 

NA 

646 

NA 

NA 

6.80 

952 

NA 

4.72 

3.80 

582 

4.27 

4.07 

7.14 

4.24 

3.07 

7.40 

5.24 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
10.36 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
■NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


0.66 
3.83 
4.12 
4.51 
3.80 

NA 

NA 

NA 

5.69 

NA 

NA 

6.51 

9.07 

NA 

4.46 

3.82 

5.40 

3.76 

3.55 

7.14 

4.24 

2.85 

6.54 

5.05 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.25 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facil- 
ity total 


0.24 

3.58 

2.95 

3.38 

245 

13.53 

8.33 

8.87 

8.00 

4.21 

5.04 

382 

571 

8.48 

12.45 

3.68 

3.57 

3.67 

0.97 

1.30 

4.44 

1.57 

1  00 

3.89 

347 

8.30 

7.88 

11.47 

13.12 

6.27 

14.88 

11.55 

11.54 

966 

1009 

791 

7.34 

492 

8.52 

8.94 

7.76 

9.59 

9.36 

11.26 

966 

1159 

13.03 

20.89 

10.99 

10.53 

1282 

15.12 

13.38 

13.07 

9.23 

9.26 

4.90 

1015 

5.94 

17.25 

27  18 

693 

8.32 

19.62 

25.32 

5.21 

16.20 

24.22 

22.06 

1747 

18.96 

17.20 

9.28 

18.07 

19  59 

1961 

10.07 

22.81 

24.30 

25.53 

28.84 

6.96 


Year 
2001 
transi- 
tional 
facility 
total 


Global 


0.35 

3.56 

2.94 

356 

252 

13.09 

8.34 

8.74 

7.92 

4.00 

4.97 

3.64 

5.69 

8.29 

13.42 

3.68 

3.65 

3.79 

1.28 

1  47 

444 

1.57 

1  29 

3.91 

3.72 

8.54 

8.51 

12.12 

14.28 

7.57 

15.60 

11.70 

1213 

9.93 

1004 

8.61 

6.82 

5.43 

8.85 

9.37 

8.28 

10.15 

992 

11.49 

10  35 

11.37 

1277 

22.19 

11.95 

10.88 

12.83 

15.65 

13.83 

13.73 

9.09 

9.09 

5.28 

1056 

6.36 

1719 

28.17 

732 

8.50 

19.84 

25.65 

5.41 

16.16 

2575 

23  25 

18.29 

19.06 

16  43 

8.90 

17.32 

19.33 

19.55 

10.49 

23.43 

24.28 

2574 

29  33 

7.36 


000 

010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 

zzz 

010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
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M 
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» 

010 
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i4 
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» 
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12 
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» 

010 

iS 
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'9 
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» 

010 

17 
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M 

010 

>7 

zzz 

S 

010 

(1 

010 

'2 

010 

>4 

090 
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090 

2 

090 

« 

090 

7 

090 

n 

090 

0 

090 

3 

090 

a 

090 
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090 

1 

090 

e 

090 

3 

ZZZ 

15 

090 

7 

090 

« 

090 

5 

090 

12 

090 

9 

090 

6 

090 

7 

090 

7 

090 

9 

090 

6 

090 

8 

090 

3 

090 
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090 

3 

090 

3 

090 
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090 

9 

090 

8 

ZZZ 

6 

090 

6 

ZZZ 

9 

090 

7 

090 

2 

777 

0 

090 

4 

090 

5 

090 

1 

000 

6 

090 

5 

090 

5 

090 

9 

090 

6 

090 

3 

090 

0 

ZZZ 

2 

090 

3 

090 

5 

090 

9 

ZZZ 

3 

090 

B 

090 

4 

090 

3 

090 

5 

ZZZ 

CPTV 
HCPCS2 


64861 
64862 
64864 
64865 
64866 
64868 
64870 
64872 
64874 
64876 
64885 
64886 
64890 
64891 
64892 
64893 
64895 
64896 
64897 
64898 
64901 
64902 
64905 
64907 
64999 
65091 
65093 
65101 
65103 
65105 
65110 
65112 
65114 
65125 
65130 
65135 
65140 
65150 
65155 
65175 
65205 
65210 
65220 
65222 
65235 
65260 
65265 
65270 
65272 
65273 
65275 
65280 
65285 
65286 
65290 
65400 
65410 
65420 
65426 
65430 
65435 
65436 
65450 
65600 
65710 
65730 
65750 
65755 
65760 
65765 
65767 
65770 
65771 
65772 
65775 
65800 
65805 
65810 
65815 
65820 
65850 
65855 


Mod 


Status 


Description 


Repair  of  arm  nerves 

Repair  o(  low  back  nerves 

Repair  ot  facial  nen^  

Repair  of  facial  nenre  

Fusion  ot  facial/oltier  nerve 

Fusion  of  fadal/ottier  nerve 

Fusion  of  facial/other  nerve 

Subsequent  repair  of  nerve 

Repair  &  revise  nerve  add-on  . 

Repair  nerve/snorter',  bone 

Nerve  graft,  nead  or  necl< 

I^rve  graft,  head  or  neck 

ftorve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot  

Iterve  graft,  arm  or  leg    

Nerve  graft,  arm  or  leg  

tMerve  graft,  hand  or  foot  

fterve  graft,  hand  or  fool  

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft  add-on 

Nerve  graft  add-on 

Nerve  pedicle  transfer  

Nerve  pedicle  transfer  

Nervous  system  surgery 

Revise  eye  

Revise  eye  with  implant 

Removal  of  eye 

Remove  eye/insert  Implant 

Remove  eya/attach  implant 

Removal  of  eye     

Remove  eye/revise  socket  

Remove  eye/revise  socket  

Revise  ocular  implant  

Insert  ocular  implant  

Insert  ocular  implant  

Attach  ocular  implant  

Revise  ocular  implant  

Reinsert  ocula.-  impiant  

Removal  of  ocular  implant 

Remove  foreign  body  from  aye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  wound  

Repsir  of  eye  wound  

Repair  of  eye  wound  

Repair  ot  eye  wound  

Rapair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  socket  wound  .... 

Removal  of  eye  lesion 

Bkjpsy  of  cornea 

Removal  of  eye  leskjn  

Removal  of  eye  lesion 

Corneal  smear 

Curette/treat  cornea 

Curette/treat  cornea 

Treatment  of  corneal  leskxi 

Revision  of  cornea  

Corneal  transplant  

Corneal  transplant  

Corneal  transplant  

Corneal  transplant  

Revision  of  cx5mea 

Revision  of  cornea  

Corneal  tissue  transplant 

Revise  cornea  with  implant  

Radial  keratotomy  

Conection  ot  astigmatism 

Correction  of  astigmatism  

Drainage  of  eye  _ 

Drainage  ot  eye  

Drainage  of  eye  

Drainage  of  eye    

Relieve  inner  eye  pressure 

Incision  of  eye 

Laser  surgery  of  eye 


Physi- 
cian 
wortt 

RVUs 


19.24 

19.44 

12.55 

15.24 

15.74 

14.04 

15,99 

1.99 

2.98 

3.38 

17.53 

20.75 

15.15 

16.14 

14.65 

15.60 

19.25 

20.49 

18.24 

19.50 

10.22 

11.83 

14.02 

18.83 

0.00 

6.46 

6.87 

7.03 

7.57 

8.49 

13.95 

16.38 

17.53 

3.12 

715 

7.33 

8.02 

6.26 

8.66 

6.28 

0.71 

0.84 

0.71 

0.93 

7.57 

10.96 

12.59 

1.90 

3.82 

4.36 

5.34 

766 

12.90 

5.51 

5.41 

6.06 

1.47 

4.17 

5.25 

1.47 

0.92 

4.19 

3.27 

3.40 

12.35 

14.25 

0.15 

14.89 

0.00 

0.00 

0.00 

17.56 

0.00 

4.29 

5.79 

1.91 

1.91 

4.87 

SOS 

8.13 

10.52 

4.30 


Fulylm- 


ad  non- 

fadWy 

PE 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.76 

NA 

NA 

NA 

NA 

NA 

NA 

5.10 

5.26 

6.81 

5J21 

NA 

NA 

NA 

3.47 

5.06 

NA 

496 

NA 

NA 

7.87 

NA 

7.21 

1.71 

7.11 

7.24 

5.77 

1.34 

5.20 

6.87 

4.82 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

5.92 

NA 

2.04 

2.04 

NA 

8.08 

NA 

NA 

4.31 


VMT 
2001 
transi- 
tional 
non- 
fadWy 

PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.24 

NA 

NA 

IMA 

NA 

NA 

NA 

3.93 

407 

5.25 

4.06 

NA 

NA 

NA 

2.92 

4.24 

NA 

390 

NA 

NA 

7.20 

NA 

7.16 

1.72 

6.49 

7.00 

4.48 

1.22 

4.32 

6.04 

4.33 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

5.72 

NA 

2.00 

2.02 

NA 

7.28 

fMA 

NA 

4.86 


FuHy  im- 
plement- 
ed facil- 
ity PE 
RVUs 


12.35 

11.27 

9.35 

10.71 

10.98 

10.55 

9.58 

-1.11 

1.47 

1.34 

11.23 

13.47 

11.58 

11.15 

9.04 

9.64 

13.16 

13.13 

11.21 

12.61 

5.56 

5.81 

8.70 

11  86 

0.00 

9.51 

9.66 

9.87 

9.90 

10.42 

13.21 

15.27 

15.13 

1.53 

981 

9.42 

10.08 

8.93 

10.99 

9.04 

0.20 

0.30 

0.19 

0.27 

6.79 

11  60 

1336 

206 

4.10 

448 

4.39 

7.28 

13.49 

6.72 

6.06 

6.02 

0.70 

6.03 

6.14 

0.70 

0.42 

4.27 

581 

1.54 

1232 

13  79 

14.19 

12.87 

0.00 

0.00 

0.00 

15.04 

0.00 

5.32 

7.37 

1.39 

1.39 

740 

6.93 

9.40 

9.59 

3.28 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


12.90 

14.30 

9.15 

11.38 

11.27 

10.95 

10.96 

1.22 

1.69 

1.67 

11.87 

14.21 

12.01 

11.19 

9.78 

11.01 

13.44 

14.60 

11.84 

13.37 

6.93 

7.59 

9.08 

12.43 

0.00 

906 

9.30 

9.50 

969 

10.35 

14.07 

14.75 

1489 

1.82 

934 

8.54 

9.25 

8.57 

10.83 

8.66 

0.25 

0.35 

0.28 

0.36 

662 

11.04 

12.75 

1.86 

3.52 

423 

3.47 

7.75 

13.45 

6.34 

6.16 

6.27 

0.96 

5.68 

6.17 

0.67 

0.53 

3.62 

5.10 

1.87 

12.62 

14.45 

15.01 

14.02 

0.00 

0.00 

0.00 

15.03 

0.00 

5.27 

7.26 

1.51 

1.53 

7.01 

6.42 

9.64 

10.33 

4.09 


Ual- 

practKa 

RVUs 


1.68 
3.93 
1.12 
1.37 
142 
1.62 
1.71 
0.22 
0.32 
0.37 
1.47 
1.74 
1.57 
1.54 
1.74 
2.41 
1.81 
218 
1.91 
1.97 
102 
107 
1.02 
1.97 
0.00 
0.27 
0.28 
0.30 
0.30 
0.33 
0.68 
1.19 
0.B2 
0.16 
0.30 
0.31 
0.32 
0.25 
0.40 
0.25 
0.04 
0.04 
0.06 
0.04 
0.32 
0.42 
0.50 
0.08 
0.15 
0.17 
0.27 
0.30 
051 
0.22 
0.22 
0.24 
0.06 
0.16 
0.21 
0.06 
0.04 
0.16 
0.12 
0.14 
0.49 
0.55 
058 
0.58 
0.00 
0.00 
0.00 
0.69 
0.00 
0.17 
0.23 
0.08 
0.08 
0.19 
0.20 
0.32 
0.41 
0.17 


Fully  KTi- 
plefTient- 
ed  non- 
facility 
total 


Year 
2001 
transi- 
tional 
non- 
fadlHy 
total 


-U 


NA 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

NA 

NA 

IMA 

IMA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IMA 

804 

NA 

NA 

NA 

NA 

NA 

IMA 

5.85 

6.14 

7.58 

6.18 

NA 

NA 

NA 

5.45 

9.03 

NA 

10.57 

NA 

NA 

13.80 

NA 

13.51 

3.24 

11.44 

12.70 

7.30 

230 

9.55 

10.26 

836 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

10.38 

NA 

4.03 

4.03 

NA 

13.33 

NA 

NA 

8.78 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.52 

NA 

NA 

NA 

NA 

NA 

NA 

468 

4.95 

6.02 

5.03 

NA 

NA 

NA 

4.90 

8.21 

NA 

9.51 

NA 

NA 

12.93 

NA 

13.46 

325 

10.82 

1246 

6.01 

218 

8.67 

9.43 

787 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

1018 

NA 

3.99 

4.01 

NA 

12.53 

NA 

NA 

9.33 


Fully  im- 


ed<ac«- 
ity  total 


33.27 

34.64 

23  02 

27.32 

2814 

26.21 

27.26 

332 

4.77 

5.09 

30.23 

35.96 

28.30 

28.83 

25  43 
27.65 
34.22 
35  80 
31.36 
34.06 
16.80 
18.71 
2374 

32  66 
000 

1624 
16.81 
17.20 
1777 
1924 
27.84 
32.84 

33  48 
4.81 

17.06 

17.06 

18.42 

1544 

20  05 

15.57 

0.95 

1  18 

0.96 

1  24 

1468 

22.96 

26.45 

4  04 

8.07 

9.01 

10.00 

15.24 

26  90 
1245 
11.69 
12.32 

2.23 

10.36 

11.60 

223 

1.38 

8.62 

900 

508 

2516 

28  59 

14.92 

28  34 

0.00 

0.00 

0.00 

33.29 

0.00 

978 

13.39 

3.38 

338 

12.46 

12.18 

17.85 

20.52 

7.75 


Ymt 
2001 


facHRy 
total 


33  82 

37.67 
22.82 

27  99 

28  43 
26.61 
28  66 

3.43 
4.99 
542 
30.87 
36.70 
28  73 
28.87 
26.17 
29.02 
34.50 
3727 

31  99 

34  84 
18.17 
20.49 
2412 
3323 

000 
15.79 
16.45 
16.83 
17.56 
1917 
28  70 

32  32 
33.24 

510 

1679 

1618 

17.59 

15.08 

19.89 

15.19 

1.00 

1.23 

1.05 

133 

1451 

22  42 

25.84 

384 

7.49 

876 

9.08 

1571 

26.86 

12  07 

11  79 

12.57 

249 

10.01 

11.63 

220 

1  49 

797 

849 

541 

25  46 

2925 

15.74 

2949 

0.00 

0.00 

0.00 

33.28 

0.00 

9.73 

1328 

350 

3.52 

12.07 

11.67 

18.09 

21.26 

8.56 


QloM 


090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
VYY 
090 
090 

oeo 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
090 
XXX 
090 
090 
000 
000 
090 

oeo 

090 
090 
090 


'  CPT  codes  and  oescnptions  only  are  copynght  2000  Amencan  Medkal  Associatk>n.  AJI  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


442f.H 


Fpdpr;i!  Rpnistrr '  Vol.  65,  No.  137/'Monday.  July  17,  2000/Proposed  Rules 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


65860 

65865 

65870 

65875 

65880 

65900 

65920 

65930 

66020 

66030 

66130 

66150 

66155 

66160 

66165 

66170 

66172 

66180 

66185 

66220 

66225 

66250 

66500 

66505 

66600 

66605 

66625 

66^30 

66635 

66680 

66682 

66700 

66710 

66720 

66740 

66761 

66762 

66770 

66820 

66821 

66825 

66830 

66840 

66850 

66852 

66920 

66930 

66940 

66983 

66984 

66985 

66986 

66999 

67005 

67010 

67015 

67025 

67027 

67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

67107 

67108 

67110 

67112 

67115 

67120 

67121 

67141 

67145 

67208 

67210 

67218 

67220 

67227 

67228 


Mod 


Status 


Description 


Ptiysi- 
dan 
work 

RVUs 


Incise  inner  eye  adhesions  ... 
Incise  inner  eye  adhesjons  ... 
Incise  inner  eye  adfiesKxis  ... 
Incase  inner  eye  adhesions  .. 
Incise  inner  eye  adhesions  ... 

Remove  eye  lesion  

Remove  implant  from  eye  .... 
Remove  blood  dot  from  eye 

Injection  treatment  of  eye  

Ir^ection  treatment  of  eye  

Remove  eye  lesion  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  _ ., 

Incision  of  eye 

Implant  eye  shurtt  

Revise  eye  shunt 

Repair  eye  lesion  

Repair/graft  eye  lesion 

Follow-up  surgery  of  eye 

Incision  of  ihs 

IfKision  of  ins 

Remove  ins  and  lesion 

Removal  of  iris  

!  Removal  of  iris 

Removal  of  ihs 

Removal  of  ihs 

Repair  iris  &  dliary  body 

Repair  iris  &  dliary  body 

Destruction,  ciliary  body  

Destruction,  dliary  body  

Destruction,  dliary  body  

Destruction,  dliary  body  

Revision  of  ins  

Revision  of  ins  

Removal  of  inner  eye  lesion  .. 
Incision,  secondary  cataract  . 
After  cataract  laser  surgery  .. 
Reposition  intraocular  ler«  .... 

Removal  of  lens  lesion  

Removal  of  lens  material 

Removal  of  lens  material 

Removal  of  lens  mafehal 

Extraction  of  lens  

Extraction  of  lens  

Extraction  of  lens  

Remove  cataract/insert  lens  . 
Remove  cataract/insert  lens  .. 

Insert  lens  prosttiesis 

Exct^nge  lens  prosthesis 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid  .... 
Partial  removal  of  eye  fluid  .... 

Release  of  eye  fluid  

Replace  eye  fluid  

Implant  eye  drug  system  

Injection  eye  drug  

\nase  inner  eye  strands  

Laser  surgery,  eye  strands 

Removal  of  inrwr  eye  fluid 

Stnp  retinal  membrane  

Laser  treatment  of  retina  

Laser  treatment  of  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Rerepair  detached  retina  

Release  erKirding  matenal  ... 
Remove  eye  implant  matenal  . 
Remove  eye  implant  material  . 

Treatment  of  rebna  

Treatment  of  retina  

Treamiem  of  retinal  lesion  

Treafertent  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  choroid  lesion  ... 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 


3.55 

5.60 

6.27 

6.54 

7.09 

10.93 

8.40 

7.44 

1.59 

1.25 

7.89 

8.30 

8.29 

10.17 

8.01 

12.16 

15.04 

14.55 

8.14 

7.77 

11.05 

5.98 

3.71 

4.08 

8.68 

12,79 

5.13 

6.16 

6.25 

5.44 

6.21 

4.78 

4.78 

4.78 

4.78 

4.07 

4.58 

5.18 

3.89 

2.35 

8.23 

8.20 

7.91 

9.11 

9.97 

8.86 

10.18 

8.93 

8.99 

10.28 

8.39 

12.28 

0.00 

5.70 

6.87 

6.92 

6.84 

10.85 

2.52 

4.84 

3.67 

11.89 

21.24 

14.52 

17.23 

7.53 

7.41 

14.84 

20.82 

8.81 

16.86 

4.99 

5.98 

10.67 

5.20 

5.37 

6.70 

8.82 

13.52 

13.13 

6.58 

12.74 


FuHy  im- 
plerfient- 
ed  non- 

(acility 
PE 

RVUs 


383 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.30 

2.13 

6.85 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.20 

NA 

NA 

NA 

NA 

7.37 

NA 

NA 

NA 

NA 

7.63 

766 

7.40 

NA 

4.37 

4.49 

4.77 

NA 

3.06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

14.66 

16.52 

7.78 

NA 

3.91 

NA 

NA 

NA 

NA 

10.72 

7.49 

NA 

NA 

18.21 

NA 

NA 

14.12 

NA 

7.65 

5.24 

8.03 

7.27 

NA 

6.66 

846 

9.91 


Year 

2001 
trarisi- 
bonal 

non- 
fadlity 

PE 
RVUs 


3.93 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.20 

1.75 

6.57 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

7.19 

NA 

NA 

NA 

NA 

7.06 

NA 

NA 

NA 

NA 

7.15 

7.17 

6.98 

NA 

4.49 

4.74 

5.13 

NA 

3.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

12.83 

14.64 

6.71 

NA 

4.03 

NA 

NA 

NA 

NA 

10.29 

8.10 

NA 

NA 

16.29 

NA 

NA 

12.38 

NA 

7.29 

5.69 

8.02 

7.90 

NA 

6.66 

8.31 

998 


Fully  im- 

plernent- 

edfadi- 

ityPE 

RVUs 


2.99 

6.28 

6.62 

6.74 

6.96 

11.68 

763 

8.12 

1.49 

1.32 

5.97 

8.55 

8.49 

999 

8.86 

11.02 

12.79 

12.25 

8.41 

1007 

9.69 

5.98 

4.07 

4.18 

9.15 

12.30 

6.97 

8.01 

6.13 

5.71 

8.04 

6.35 

6.35 

6.32 

5.89 

3.59 

3.77 

406 

6.90 

243 

901 

637 

6.26 

680 

7.29 

6.71 

8.73 

8.11 

5.17 

7.15 

6.37 

8.37 

000 

2.77 

3.35 

7.77 

7.24 

9.18 

1.22 

6.85 

3.07 

8.19 

14.31 

11.69 

13.01 

867 

5.58 

13.04 

17.33 

1006 

15.40 

6.45 

682 

11.58 

6.60 

4.18 

6.84 

5.85 

1219 

6.60 

6.86 

7.40 


Year 
2001 
transi- 
tional 
fadlity 

PE 
RVUs 


3.30 

6.38 

6.56 

6.76 

7.09 

10.91 

7.99 

8.17 

1.59 

1.14 

5.91 

8.89 

8.84 

10.42 

9.04 

11.56 

12.89 

13.53 

8.74 

9.17 

10.57 

6.27 

4.16 

402 

9.40 

12.45 

6.76 

7.85 

6.47 

5.91 

7.88 

6.19 

6.19 

617 

5.85 

3.91 

4.20 

4.59 

6.34 

2.53 

8.75 

6.86 

706 

782 

845 

7.68 

9.39 

875 

656 

8.43 

7,28 

9.59 

OOO 

3.78 

456 

7.58 

7.26 

9.34 

1.79 

6.58 

340 

9.69 

17.07 

1310 

14.90 

8.75 

667 

14.21 

19.21 

1019 

16.03 

6.33 

6.90 

11.24 

6.50 

4.90 

7.13 

6.84 

12.75 

6.60 

7.11 

8.10 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


014 

0.22 

0.25 

0.26 

0.28 

0.48 

033 

0.29 

0.07 

0.05 

0.31 

0.32 

0.32 

0.41 

0.32 

0.48 

0.59 

0.57 

032 

0.32 

0.43 

0.24 

0.14 

0,16 

0.34 

0.53 

0.20 

0.24 

0.25 

0.21 

0.24 

0.20 

0.19 

0.20 

0.19 

016 

018 

0.20 

0.15 

010 

0.32 

032 

0.32 

036 

0.39 

0.35 

0.40 

0.35 

0.49 

0.43 

0.34 

0.49 

0.00 

0.22 

0.27 

0.27 

027 

0.42 

0.10 

0.19 

0.14 

0.47 

0.83 

056 

0.68 

0.30 

0.29 

0.58 

0.81 

0.34 

0.66 

0.19 

0.24 

042 

020 

0.21 

0.26 

0.34 

053 

052 

0.27 

0.50 


7.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.96 

3.43 

14.85 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1342 

NA 

NA 

NA 

NA 

12.70 

NA 

NA 

NA 

NA 

12.61 

12.63 

12.38 

NA 

8.60 

925 

10.15 

NA 

5.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

21.77 

27.79 

10.40 

NA 

7.72 

NA 

NA 

NA 

18.55 

15.19 

NA 

NA 

27.36 

NA 

NA 

20.34 

NA 

13.05 

10.82 

14.99 

1643 

NA 

2031 

15.31 

2315 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


7.62 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.86 
3.05 

14.57 
NA 
NA 
NA 
NA 
NA 
NA 
f4A 
NA 
NA 
NA 

13.41 
NA 
NA 
NA 
NA 

12.39 
NA 
NA 
NA 
h4A 

12.13 

12.14 

11.96 

NA 

8.72 

9.50 

10.51 

NA 

5.45 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

19.94 

26.11 

9.33 

NA 

7.84 

NA 

NA 

NA 

NA 

18.12 

15.80 

NA 

NA 

25.44 

NA 

NA 

18.60 

NA 

12.69 

11.27 

14.98 

17.06 

NA 

20.31 

15.16 

23.22 


Fully  im- 
plernent- 
ed  fadl- 
ity total 


6.68 

12.10 

13.14 

13.54 

14.35 

23.09 

16.36 

15.85 

3.15 

2.62 

13.97 

17  17 

17.10 

20.57 

17.19 

2366 

28.42 

27.37 

16.87 

18.16 

21.17 

12.20 

792 

8.42 

18.17 

25  62 

12.30 

14.41 

12.63 

11.36 

14.49 

11.33 

11.32 

11.30 

10.86 

782 

853 

9.44 

10.94 

488 

17.56 

14.89 

14.49 

16.27 

17.65 

15.92 

19.31 

1739 

14.65 

17.86 

15.10 

21.14 

0.00 

8.69 

10.49 

1496 

14.35 

20  45 

3.84 

11.88 

6.88 

20.55 

36.38 

26.77 

30.92 

16.50 

13.28 

28.46 

38.96 

19.23 

32  92 

11.63 

13.04 

22  67 

12.00 

978 

13.80 

1501 

26.24 

20.25 

1371 

20.64 


Year 

2001 
transi- 
tional 
facility 

total 


6.99 

12.20 

13.08 

13.56 

1446 

22.32 

16.72 

1590 

3.25 

244 

13.91 

17.51 

17.45 

21.00 

17.37 

24  20 

28  52 

28  65 

17.20 

17.26 

22.05 

12.49 

801 

8.26 

18.42 

25.77 

12.09 

14  25 

12.97 

11.56 

14.33 

11.17 

11.16 

11  15 

10.82 

8.14 

8.96 

9.97 

10.38 

4.98 

17.30 

15.38 

15.29 

17.29 

18.81 

16.89 

19.97 

1803 

16  04 

19.14 

16.01 

22  36 

0.00 

9.70 

11  70 

14.77 

14.37 

-  20.61 

4.41 

11.61 

7.21 

22.05 

3914 

28  18 
32.81 
16.58 
14.37 

29  63 
40  84 
19.34 
33.55 
11.51 
1312 
22.33 
11.90 
10.48 
14.09 
16.00 
26.80 
20.25 
13.96 
21.34 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
690 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copynght  2000  American  Medical  Association.  All  Rigtits  Resewed.  Applicable  FARSTOFARS  Apply 
'Copynght  1994  Amencan  Dental  Associaton  All  nghts  reserved. 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS* 


Mod 


Status 


Daschption 


Physi- 
cian 
wortt 

RVUs 


Fully  im- 
plemant- 
sd  non- 

tadlity 
PE 

RVUs 


Year 
2001 
transi- 
tional 
non- 
laciiity 

PE 
RVUs 


Fully  iiT>- 
plernent- 
•d  facu- 
lty PE 
RVUs 


Year  | 
2001  I 
transi-    {      Mal- 


tional 
facility 

PE 
RVUs 


practica 
RVUs 


Fully  im- 

placnant- 

•d  non- 

tacUlty 

total 


Year 
2001 
transi- 
tional 
noiv 
facility 
total 


Fully  iiT^ 
plarnenl- 
ed  facil- 
ity total 


Year 
2001 
transi- 
tional 
tadMy 


Qtobal 


67250 
67255 
67299 
67311 
67312 
67314 
67316 
67318 
67320 
67331 
67332 
67334 
67335 
67340 
67343 
67345 
67350 
67399 
67400 
67405 
67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 
67500 
67505 
67515 
67550 
67560 
67570 
67599 
67700 
67710 
67715 
67800 
67801 
67805 
67806 
67810 
67820 
67825 
67830 
67835 
67840 
67850 
67875 
67880 
67882 
67900 
67901 
67902 
67903 
67904 
67906 
67908 
67909 
67911 
67914 
67915 
67916 
67917 
67921 
67922 
67923 
67924 
67930 
67935 
67938 
67960 
67961 
67966 
67971 
67973 
67974 
67975 
67999 
68020 


Reinforce  eye  wall  

Remforce/gratt  eye  wall  

Eye  surgery  procedure  

Revise  eye  muscle  

Revise  ^vo  eye  muscles 

Revise  eye  muscle  

Revise  two  eye  muscles 

Revise  eye  muscle<s)  

Revise  eye  muscle(s)  add-on  .. 
Eye  surgery  follow-up  add-on  . 
Rerevise  eye  muscles  add-on 
Revise  eye  muscle  w/suture  ... 

Eye  suture  dunrg  surgery  

Revise  eye  muscle  add-on 

Ralaase  eye  tissue  

Destroy  nerve  of  eye  muscle  ... 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedure 

Explore/biopsy  eye  socket 

Explore/drain  eye  socket  

Explore/treat  eye  socket  

Explore/treat  eye  socket  

Explr/decompress  eye  socket . 

Aspiration,  ortjita!  contents  

ExploreAreat  eye  socket  

Explore/treat  eye  socket  

Explore/drain  eye  socket  

Explr/decompress  eye  socttet .. 

Explore/biopsy  eye  socket 

Inject/treat  eye  socket 

In/ect/treat  eye  socket 

Iniecttreat  eye  socket 

insert  eye  socket  implant 

Revise  eye  socket  implant 

Decompress  optic  nen/e 

OrtMt  surgery  procedure , 

Drainage  ot  eyelid  absces*  .... 

Incision  of  eyelid  

Incision  of  eyelid  fold  

Remove  eyelid  lesion  

Remove  eyelkl  lesions 

Remove  eyeM  lesions 

Remove  eyelid  lesion(s)  

Biopsy  of  eyelid  

Revise  eyelashes 

Revise  eyetashea 

Reviae  eyelMhee 

Revise  eyelashee „ , 

Remove  eyelid  lesion  

Treat  eyelid  lesion  

Closure  of  eyelid  by  suture 

Revision  of  eyelid  

Heviaion  of  ayaM  

Repeir  braw  delect 

RaiMtr  eyelid  detect 

Repair  eyelid  defect 

Repair  eyelid  defect 

RaiMir  eyelid  detect 

Repek  eyelid  detect 

Repair  eyelid  defect 

Revise  eyelid 
Revise  eyelkt 
Repair  eyelid 
Repair  eyelid 
Repair  eyelid 

Repair  eyelid  delect 

ReiMir  eyelid  detect _ 

Repair  eyaHd  detect 

Repair  eyelid  detect 

Repair  ejfeKd  detect 

Repair  eyelid  wound 

Repair  eyelid  wound  

Remove  eyelid  foreign  body 

Revision  of  eyelid  , 

Revision  of  eyelid  

Revision  of  eyelid , 

Reconstructron  of  eyelid  

Reconstruction  of  eyelkt  

Reconstruction  of  eyelid  , 

Reconstruction  of  eyelid  

Reviskjn  of  eyelid  

Incise/drain  eyelkt  lining  


8.66 
8.90 
0.00 
6.65 
a.S4 
7.52 
9.66 
7.85 
4.33 
4.06 
4.49 
3.96 
2.49 
4.93 
7.35 
2.96 
2.87 
000 
9.76 
7.93 
9.50 
0.10 
11.13 
1.76 
20.06 
13.39 
13.09 
14.42 
13.51 
0.79 
0.82 
0.61 
10.19 
10.60 
13.56 
0.00 
35 
1  02 
1.22 
1  36 
1.88 
222 
3.80 
1.48 
0.89 
1.38 
1.70 
5.56 
2.04 
1.69 
1.35 
3.80 
5.07 
6.14 
6.97 
7.03 
6.37 
6.26 
6.79 
5.13 
5.40 
5.27 
3.68 
3.18 
5.31 
6.02 
3.40 
3.06 
5.88 
5.79 
3.61 
6.22 
1.33 
5.82 
5.69 
6.57 
9.79 
12J7 
12.84 
9.13 
0.00 
1.37 


NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.01 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.24 

0.91 

0.70 

NA 

NA 

NA 

0.00 

5.11 

5.22 

NA 

5.25 

5.47 

5.74 

NA 

4.18 

1.43 

6.51 

7.77 

NA 

5.51 

6,87 

7.38 

8.92 

11.35 

8.86 

NA 

NA 

9.22 

12.49 

8.77 

8.37 

8.13 

NA 

8.93 

7.86 

12.81 

9.21 

8.59 

791 

12.25 

8.01 

9.17 

13.33 

6.15 

7.80 

7.62 

7.04 

NA 

NA 

NA 

NA 

0.00 

5.19 


NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

3.61 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.88 

0.97 

0.68 

NA 

NA 

NA 

0.00 

3.97 

4.19 

NA 

4.19 

4.48 

4.68 

NA 

3.36 

1.18 

5.13 

6.40 

NA 

4.46 

5.38 

6.00 

7.76 

10.03 

7.67 

NA 

NA 

8.82 

11.24 

8.06 

7.81 

7.71 

NA 

7.80 

6.24 

11.19 

8.70 

7.46 

6.26 

10.94 

7.74 

7.22 

11.03 

4.75 

7.59 

7.41 

7.24 

NA 

NA 

NA 

NA 

0.00 

4.03 


10.24 
9.83 
0.00 
6.39 
7.34 
6.81 
7.38 
7.22 
6.84 
5.18 
5.90 
5.45 
1.20 
6.30 
7.13 
1.42 
2.49 
0.00 
10.99 
9.58 
12.32 
10.94 
13.25 
0.80 
17.90 
15.11 
13.67 
14.50 
14.35 
0.20 
0.21 
0.30 
10.23 
10.48 
13.96 
0.00 
0.60 
0.50 
0.60 
0.67 
0.92 
1.08 
3.41 
0.72 
0.38 
1.51 
1.77 
4.07 
0.99 
1.83 
1.58 
2.83 
4.05 
6.58 
8.46 
6.60 
9.22 
7.32 
8.39 
6.10 
6.00 
6.46 
3.03 
1.53 
4.98 
6.31 
2.80 
264 
4.89 
5.80 
2.63 
5.17 
0.52 
7.00 
762 
6.19 
7.89 
9.93 
10.47 
9.76 
0.00 
0.66 


9.58 
10.03 
0.00 
6.78 
8.05 
7.35 
8.32 
7.10 
7.72 
6.31 
7.11 
5.80 
1.64 
6.86 
6.93 
1.67 
2.52 
0.00 
11.16 
9.55 
12.08 
10.40 
12.22 
1.13 
17.98 
14.22 
14.16 
13.90 
14.80 
0.35 
0.44 
0.38 
10.28 
10.11 
12.52 
0.00 
0.58 
0.65 
0.81 
0.76 
1.07 
1.19 
3.14 
0.76 
0.39 
1.38 
1.90 
4.71 
1.07 
1.60 
1.65 
3.19 
4.55 
5.96 
8.43 
7.05 
8.82 
7.36 
7.78 
6.11 
6.11 
6.42 
3.37 
1.49 
5.32 
6.53 
312 
2.30 
5.42 
6.06 
2.32 
4.91 
0.53 
6.99 
7.41 
6.61 
8.82 
11.12 
11.67 
8.45 
0.00 
0.63 


0.39 
0.35 
0.00 
0^7 
0.33 
0.30 
0.38 
0.31 
0.17 
0.16 
0.18 
0.15 
0.10 
0.20 
0.29 
0.27 
0.12 
0.00 
0.43 
039 
0.41 
0.49 
0.52 
0.09 
1.07 
.0.59 
0.54 
0.61 
0.66 
0.05 
0.04 
0.03 
0.49 
0.48 
0.81 
0.00 
0.06 
0.04 
0.05 
0.06 
0.06 
0.09 
016 
0.06 
0.04 
0.06 
0.07 
0.23 
0.09 
0.07 
0.06 
0.15 
0.21 
0.30 
0.34 
0.32 
0.40 
0.27 
0.27 
0.20 
0.24 
0.24 
0.15 
0.12 
0.23 
0.26 
0.13 
0.12 
0.24 
0.24 
0.16 
0.30 
0.07 
0.28 
0.26 
0.31 
0.41 
0.58 
0.59 
0.37 
0.00 
0.06 


NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.24 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.06 

1  77 

1  34 

NA 

NA 

NA 

0.00 

652 

6.28 

NA 

6.69 

7.43 

8.05 

NA 

572 

2.36 

7.95 

9.54 

NA 

764 

8.63 

8.79 

12.87 

16.63 

15.30 

NA 

NA 

15.99 

19.02 

15.83 

13.70 

13.77 

NA 

12.76 

11.16 

18.35 

15.49 

12.12 

11.09 

18.37 

14  04 

12.94 

19.85 

7.55 

13.90 

13.57 

13.92 

NA 

NA 

NA 

0.00 

6.62 


NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

684 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.72 

1.83 

1.32 

NA 

NA 

NA 

0.00 

5.38 

5.25 

NA 

5.63 

6.44 

6.99 

NA 

4.90 

2.11 

6.57 

8.17 

NA 

6.59 

7.14 

7.41 

11.71 

15.31 

14.11 

NA 

NA 

15.59 

17.77 

15.12 

13.14 

13.35 

NA 

1163 

954 

16.73 

14.98 

10.99 

9.4« 

17.06 

1377 

10.99 

17.56 

6.15 

13.69 

1336 

14.12 

NA 

tM 

NA 

NA 

0.00 

546 


19.29 

19.08 

0.00 

13.31 

16i1 

14.63 

17.42 

15.38 

11.34 

9.40 

1057 

9J8 

3.79 

11.43 

14.77 

4.65 

5.48 

0.00 

21  18 

17.90 

2223 

11.53 

24.90 

265 

39.03 

29.09 

27  30 
29  53 

28  52 
1.04 
1.07 
0.94 

20.91 

21.56 

28.35 

0.00 

2.01 

1.56 

1.87 

2.11 

2.88 

3.39 

7.37 

2.26 

1.31 

2.95 

3.54 

9.86 

312 

3.59 

2.99 

6.78 

9.33 

13.02 

15.77 

13.95 

15.99 

13.85 

15.45 

11  43 

11.64 

11.97 

6.86 

4.83 

10.52 

12.59 

6.33 

582 

11.01 

11.83 

6.40 

11.69 

1.92 

13.10 

13,57 

13.07 

18.09 

23.38 

23.90 

1926 

0.00 

2.09 


18.63 

19.28 

0.00 

13.70 

16.92 

15.17 

18.36 

1526 

1222 

10.53 

11.78 

9.93 

4.23 

11.99 

14.57 

4.90 

5.51 

0.00 

2135 

17.87 

21.99 

10.99 

23.87 

298 

39.11 

2820 

27  79 

28  93 
28.97 

1.19 
1.30 
102 

20  96 

21  19 
26.91 

0.00 

1.99 

1.71 

206 

2.20 

3.03 

3.50 

710 

2.30 

1.32 

2.82 

3.67 

10.50 

3.20 

3.36 

3.06 

7.14 

9.83 

12.40 

15.74 

14.40 

15.59 

13.89 

14.84 

11.44 

11.75 

11.93 

720 

4.79 

10.86 

12.81 

6.65 

5.48 

11.54 

1211 

6.09 

11.43 

1.93 

13.09 

13.36 

13.49 

19  02 

24.57 

25.10 

17.95 

0.00 

2.06 


090 
090 
YYY 
090 
090 
090 
090 
090 

zzz 

Z2Z 
ZZZ 

zzz 
zzz 

090 
010 
000 

YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 


'  CPT  codes  and  deschptkins  only  are  copynght  2000  Amencan  Medical  Association.  All  Rigtits  Reserved.  Applcabla  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Associatkxi  All  nghts  reserved 
3PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


68040 

68100 

68110 

68115 

68130 

68135 

68200 

68320 

68325 

68326 

68328 

68330 

68335 

68340 

66360 

68362 

68399 

68400 

68420 

68440 

68500 

68505 

68510 

68520 

68525 

68530 

68540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68801 

68810 

68811 

68815 

68840 

68850 

68899 

69000 

69005 

69020 

69090 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 

69540 


Mod 


SUM 


Dssciiption 


Treatment  ot  aysM  lesians  

Biopsy  of  eyeW  lining 

Remove  eyeM  hning  lesion 

Remove  eyelid  lining  lesion  

Remove  eyeiid  Iming  lesion   

Remove  eyelid  lining  lesion 

Treat  eyelid  by  injection _. 

Revise/graft  ayehd  linmg , 

Revise/graft  eyeM  Immg 

Revise/graft  eyeM  lining 

Reviaa^graft  eyelid  lining 

n«¥i—  eyeM  ining 

nxl—^aW  ■yelid  lining 

Separate  eyeM  adhesions  

Revise  eyelid  lining    

Revise  eyelid  lining    _ 

Eyelid  lining  surgery  

Incise/drain  laar  gland  .„ _. 

IncisaAlraIn  tear  sac  

Indsa  tear  duct  opening „ 

Removal  of  tear  gland  

Partial  removal,  tear  gland  

Biopsy  of  tear  gland  _ 

Removal  d  tear  sac  

Biopsy  o<  tear  sac  

Clearance  ol  tear  duct  

Remove  tear  gland  lesion 

Remove  tear  gland  lesion 

Repair  tear  ducts  

Revise  tear  duct  opening 

Create  tear  sac  drain  

Create  tsar  duct  drain 

Create  tear  duct  drain  .._ _ 

Closs  tear  duct  opening  

Close  tear  duct  opening  _. 

Close  tear  system  fistula  

Dilate  tsar  duct  opsning  

Probe  nasolacrimal  duct  ._ 

Probe  nasdacnmal  duct 

Probe  nasolacnmal  dud 

Explore/imgate  tear  ducts 

Injection  for  tear  sac  x-ray 

Tear  duct  system  surgery 

Drain  external  ear  lesion  

Drain  external  ear  lesion  

Drain  outer  ear  canal  leikxi  

Pierce  earlobes _.. 

Biopsy  of  exterruU  ear _ 

Biopsy  of  external  ear  canal 

Remove  external  ear.  partial  

Removal  of  external  ear  

Renrove  ear  canal  lesion(s) 

Remove  ear  canal  lesion{s) 

Exter^ive  ear  canal  surgery  „ 

Extensive  ear/neck  surgery  

Clear  outer  ear  canal 

Clear  outer  ear  canal 

Remove  impacted  ear  wax 

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity  

Revise  exterr«l  ear  

Rebuild  outer  ear  canal  

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure  

Inflate  middle  ear  canal  

Inflate  middle  ear  canal  

Cathetenze  middle  ear  canal 

Inset  middle  ear  (tjaffle) 

Incision  of  eardrum  _, 

Incision  of  eardrum  _, 

Remove  ventilating  tube 

Create  eardrum  opening 

Create  eardnjm  opening 

Exptoration  ol  middle  ear 

Eardrum  revision 

Mastoidectomy 

Mastoidectomy  

Remove  mastoid  structuias 

Extensive  mastoid  surgery  

Extensive  mastoid  surgery  

Remove  pan  ot  temporal  bona 

Remove  ear  lesion ,..., 


Physi- 
cian 

HNXlC 

RVUs 


0.85 
1.35 
1.77 
2.36 
4.93 
1M 
0.49 
5.37 
7.36 
7.15 
6.18 
4.83 
7.19 
4.17 
4.37 
734 
OM 
1.69 
2.30 
0.94 
11.02 
10.94 
4.61 
7.51 
4.43 
3.66 
lOM 
13.26 
6.60 
2.06 
8.96 
8.63 
8.66 
1.73 
1.36 
7.02 
0.94 
1.90 
2.35 
3.20 
1.25 
0.80 
0.00 
1.45 
2.11 
1.48 
0.00 
0.81 
0.85 
3.44 
4.05 
7.97 
2.62 
13.43 
20.80 
0.77 
1.20 
0.61 
0.83 
1.40 
6.36 
10.79 
16.96 
0.00 
0.83 
0.63 
2.63 
0.33 
1.33 
1.73 
0.85 
1.52 
1.96 
7.57 
5.57 
9.07 
12.38 
12.99 
13.52 
19.19 
36.14 
1.20 


Fully  im- 
piement- 
ed  non- 
facility 

PE 
RVUs 


5.00 

5.39 

6.10 

5.91 

NA 

5.47 

5.17 

5.28 

NA 

NA 

NA 

645 

NA 

11.25 

6.19 

NA 

0.00 

8.04 

8.48 

5.14 

NA 

NA 

9.83 

NA 

NA 

10.17 

NA 

NA 

NA 

5.70 

NA 

NA 

NA 

5.34 

6.11 

11.88 

5.95 

7.39 

NA 

8.35 

656 

12.29 

0.00 

1.78 

2.17 

1.86 

0.00 

1.43 

1.25 

323 

NA 

NA 

2.89 

NA 

NA 

1.20 

NA 

1  11 

1.2S 

1.83 

NA 

NA 

NA 

0.00 

1.24 

1.14 

2.61 

1.10 

1.89 

2.14 

1.35 

1.91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.82 


Year 
2001 

transi- 
tional 
non- 

faality 
PE 

RVUs 


3.87 

4.31 

4.91 

4.96 

NA 

4.30 

4.02 

5.56 

NA 

NA 

NA 

6.28 

NA 

9.29 

5.95 

NA 

0.00 

6.30 

6.64 

4.06 

NA 

NA 

8.37 

NA 

NA 

8.40 

NA 

NA 

NA 

4.55 

NA 

NA 

NA 

4.26 

483 

10.06 

458 

5.69 

NA 

679 

5.05 

936 

0.00 

1.43 

1.94 

1.52 

0.00 

1^ 

1.16 

3.14 

NA 

NA 

2.85 

NA 

NA 

1.02 

NA 

0.90 

1.07 

1.57 

NA 

NA 

NA 

0.00 

1.05 

0.92 

2.09 

099 

1.61 

1.92 

1  18 

1  79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.71 


Fully  im- 
ptament- 
sd  (acu- 
ity PE 
RVUs 


0.38 
0.66 
1.36 
1.14 
2.40 
0.89 
0.24 
5.28 
848 
776 
763 
5.11 
5.23 
3.83 
4.84 
7.65 
0.00 
1.91 
2.16 
0.46 
8.72 
9.97 
2.27 
663 
2.13 
2.54 
7.73 
8.92 
5.59 
1.00 
665 
639 
692 
0.84 
0.61 
5.03 
0.44 
1.74 
2.00 
2.42 
0.54 
0.31 
0.00 
0.53 
1.82 
0.72 
0.00 
0.40 
0.84 
2.52 
3.88 
7.00 
219 
1015 
1390 
0.55 
1.29 
0.24 
0.42 
1.42 
414 
863 
12.58 
OOO 
0.43 
0.35 
1.41 
015 
0.70 
1.60 
0.70 
0.83 
1.74 
6.41 
5.22 
7.18 
9.54 
9.81 
10.10 
13.64 
22.50 
1.31  I 


Ysar 
2001 
transi- 
tianal 
fadlty 

PE 
RVUs 


0.41 
076 
136 
1.38 
2.91 
0.87 
0.32 
5.56 
8.56 
7.96 
8.17 
5.27 
6.07 
373 
4.94 
7.91 
000 
1.71 
1.90 
0.55 
8.61 
9.84 
2.70 
7.21 
2.60 
2.68 
8.05 
9.77 
4.92 
1.03 
7.66 
6.57 
7.78 
OB6 
0.71 
4.92 
0.45 
1.46 
1.91 
2.34 
054 
0.37 
0.00 
0.49 
1.68 
066 
0.00 
048 
0.85 
2.60 
3.12 
742 
2.32 
10.45 
14.75 
0.53 
1.26 
0.24 
0.45 
1.27 
4.54 
9.14 
13.41 
OOO 
0.45 
0.33 
1.19 
0.28 
0.71 
1.51 
0.69 
096 
1.88 
7.07 
5.58 
8.09 
1078 
11.24 
11.61 
14.76 
23.73 
1.33 


Mal- 
practice 
RVUs 


0.04 
0.06 
0.07 
O10 
019 
O08 
002 
0.22 
0.34 
0.31 
040 
0.19 
0.30 

ai7 

0.17 
0.29 
0.00 
0.07 
0.10 
0.04 
0.52 
0.65 
0.18 
0.32 

ai8 

0.15 
0.53 
0.95 
0.27 
0.09 
0.38 
0.35 
0.36 
0.07 
0.07 
0.31 
004 
0.08 
010 
0.14 
0.05 
0.03 
0.00 
0.10 
015 
OH 
0.00 
0.04 
0.06 
0.25 
0.32 
0.56 

ai9 

1.01 
1.65 
0.06 
0.09 
0.04 
0.06 
O10 
0.51 
0.77 
1.21 
0.00 
0.06 
0.05 
0.18 
0.02 
0.10 
012 
0.06 
Oil 
0.14 
0.53 
040 
0.66 
0J9 
0.94 
0.96 
1  43 
2.61 
0.09 


Fully  Im- 
piement- 
sd  non- 
fadlity 


5.89 

6.80 

7.94 

8.37 

NA 

739 

568 

10.87 

NA 

NA 

NA 

11.47 

NA 

15.59 

10.73 

NA 

0.00 

980 

10.88 

6.12 

NA 

NA 

14.62 

NA 

NA 

13.98 

NA 

NA 

NA 

7.85 

NA 

NA 

NA 

7.14 

7.54 

19.21 

6.93 

9.37 

NA 

11.69 

7.86 

13.12 

0.00 

333 

4.43 

3.45 

0.00 

2.28 

2.16 

692 

NA 

NA 

5.70 

NA 

NA 

2.03 

NA 

1.76 

2.14 

3.33 

NA 

NA 

NA 

0.00 

2.13 

1.82 

5.42 

1.45 

3.32 

3.99 

2.26 

3.54 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

311 


Year 
2001 
transi- 
tional 
non- 
(adtty 
total 


4.78 

5.72 

6.75 

7.42 

NA 

6.22 

4.53 

11.15 

NA 

NA 

NA 

11.30 

NA 

13.63 

1049 

NA 

0.00 

8.06 

9.04 

5.04 

NA 

NA 

1316 

NA 

NA 

12.21 

NA 

NA 

NA 

6.70 

NA 

NA 

NA 

6.06 

626 

17.39 

556 

7.67 

NA 

1013 

6.35 

10.19 

0.00 

298 

4.20 

3.11 

0.00 

2.10 

2.07 

6.83 

NA 

5.66 

NA 

NA 

1.85 

NA 

1.55 

1.96 

3.07 

NA 

NA 

NA 

0.00 

1.94 

1.60 

4.90 

1.34 

3.04 

3.77 

2.09 

3.42 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.00 


FuBy  im- 
plarnant- 
ed  facu- 
lty total 


1^7 

2.06 

3.20 

3.60 

7.52 

2.81 

075 

10.87 

16.18 

15.22 

16.21 

1013 

12.72 

8.17 

9.38 

15^6 

0.00 

3.67 

456 

1.44 

20.26 

21.56 

7.06 

14.46 

674 

635 

18.86 

2313 

12.46 

3.15 

15.99 

1537 

15.94 

2.64 

2.04 

12.36 

1.42 

3.72 

445 

576 

1.84 

1.14 

0.00 

2.08 

4.08 

2.31 

0.00 

1.25 

1.75 

6.21 

825 

15.53 

5.00 

24  59 

36  35 

1.38 

2.58 

0.89 

1.31 

292 

11.01 

20.19 

30.75 

0.00 

1.32 

1.03 

422 

0.50 

2.13 

3.45 

1.61 

2.46 

3.84 

14.51 

11.19 

16.91 

22.81 

23.74 

2458 

34.26 

61.25 

2.60 


Year 
2001 
transi- 
tional 
facaiy 


1.30 

2.17 

3.20 

384 

8.03 

2.79 

083 

11  15 

16.26 

15.42 

16.75 

10.29 

13.56 

8.07 

948 

15.54 

0.00 

3.47 

4.30 

1.53 

20.15 

21.43 

7.49 

15.04 

721 

6.49 

19.18 

23.98 

11.79 

3.18 

17.00 

15.55 

16.80 

2.68 

2.14 

12.25 

143 

3.44 

4.36 

5.68 

1.84 

1.20 

0.00 

2.04 

3.94 

2.25 

0.00 

1.33 

1.76 

6.29 

7.49 

15.95 

5.13 

24.89 

3720 

1.36 

2.55 

0.89 

1.34 

2.77 

11.41 

20.70 

31  58 

0.00 

1.34 

1.01 

4.00 

0.63 

2.14 

3.36 

1.60 

2.61 

398 

15.17 

11.55 

17.82 

24.05 

25.17 

26.09 

35.38 

62.48 

2.62 


Global 


000 
000 

010 
010 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
090 
090 
000 
090 
000 
010 
090 
090 
090 
010 
090 
090 
090 
010 
010 
090 
010 
010 
010 
010 
010 
000 
YYY 
010 
010 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
000 
010 
000 
000 
010 
YYY 
090 
090 
YYY 
000 
000 
010 
000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010* 


'  CPT  codes  and  descnptions  onry  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 
'  Copynght  1 994  Ar7>encan  Dental  Association  All  nghts  resenred. 
'  PE  RVUs  -  PractKS  Expense  Relative  Value  Units. 
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CPTV 
HCPCS' 


Mod 


Status 


DMCfiption 


Ptiysi- 
cian 
worit 

RVUs 


Fully  im- 
ptemem- 
ed  non- 

fadWy 
PE 

RVUs 


Year 

2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


Fully  im- 
plement- 
ad  fadl- 
ityPE 
RVUs 


Year 

2001 
transi- 
tional 
facHity 

PE 
RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
ladlity 
total 


Year 
2001 
transi- 
tional 
noo- 
facitily 
total 


Fully  im- 
plernant- 
ed  facu- 
lty total 


Year 
2001 
transi- 
tional 
fadlly 
total 


Qlobal 


69550 
69552 
69554 
69601 
69602 
69603 
69604 
69605 
69610 
69620 
69631 
69632 
69633 
69635 
69636 
69637 
69641 
69642 
69643 
69644 
69645 
69646 
69650 
69660 
69661 
69662 
69666 
69667 
69670 
69676 
69700 
69710 
69711 
69720 
69725 
69740 
69745 
69799 
69801 
69802 
69805 
69806 
69820 
69840 
69905 
69910 
69915 
69930 
69949 
69950 
69955 
69960 
69970 
69979 
69990 
70010 
70010 
70010 
70015 
70015 
70015 
70030 
70030 
70030 
70100 
70100 
70100 
70110 
70110 
70110 
70120 
70120 
70120 
70130 
701 X 
70130 
70134 
70134 
70134 
70140 
70140 
70140 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Repair  of  eardrum 

Repair  of  eardrum 

Repair  eardrum  stnjctures 

Rebuild  eardrum  structures  .., 
Ratxjik)  eardnjm  structures  ... 

Repair  aardnjm  stnjctures 

Rebuild  eardrum  st-LiCtures  .. 
Rebuild  eardrum  structures  .. 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 

Release  middle  ear  bone  

Revise  middle  ear  tx>ne 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Repair  middle  ear  structures 
Repair  middle  ear  stnjctures 

Remove  mastoid  air  cells  

Remove  middle  ear  nerve  .... 

Close  mastoid  fistula    , 

Implanfreplace  heanng  aid  ... 
Remove/repair  heanng  aid  ... 

Release  facial  nene 

Ralaan  facial  nanw 

Repair  facial  nerve 

Repair  facial  nerve 

Middle  ear  surgery  procedure 

Incise  inner  ear  

Incise  inner  ear  

Explore  Inner  ear  

Explore  inner  ear  

Estat>lish  inner  ear  window  .... 

Revise  inner  ear  window  

Remove  inner  ear  

Remove  inner  ear  &  mastoid 

IrKise  inner  ear  nerve  , 

Implant  cochlear  device 

Inner  ear  surgery  procedura  . 

Incise  inner  ear  nerve  

Release  facial  nerve  , 

Release  inner  ear  canal  

Remove  inner  ear  lesion  

Temporal  bone  surgery  

Microsurgery  add-on  

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

X-ray  eye  tor  foreign  body 

X-ray  eye  tof  foreign  body 

X-ray  eye  tor  foreign  body  ..... 

X-ray  exam  of  )aw 

X-ray  exam  of  )aw 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  |aw 

X-ray  exam  of  jaw 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids _. 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  middle  ear  

X-ray  exam  of  middle  ear  

X-ray  exam  of  middle  ear  

X-ray  exam  of  facial  tx>nes  .... 
X-ray  exam  of  facial  bones  .... 
X-ray  exam  of  facial  bones  .... 


10.99 
19.46 
33.16 
13.24 

ias8 

14.02 

14.02 

18.49 

4.43 

S.89 

9.86 

12.75 

12.10 

13.33 

15.22 

15.11 

12.71 

16.84 

15.32 

16.97 

16.38 

17.99 

9.66 

11.90 

15.74 

15.44 

9.75 

9.76 

11.51 

9.52 

8.23 

0.00 

10.44 

14.38 

2S.38 

15.96 

16.69 

0.00 

8.56 

13.10 

13.82 

12.35 

10.34 

10.26 

11.10 

13.63 

21.23 

16.81 

0.00 

25.64 

27.04 

27.04 

30.04 

0.00 

3.47 

1.19 

1.19 

0.00 

1.19 

1.19 

0.00 

0.17 

0.17 

0.00 

0.18 

0.18 

0.00 

0.25 

0.25 

0.00 

0.18 

0.18 

0.00 

0.34 

0.34 

0.00 

0.34 

0.34 

0.00 

0.19 

0.19 

0.00 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.67 

5.78 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

0.00 

NA 

4.79 

041 

4.38 

1.77 

0.40 

1  37 

0.48 

0.06 

0.42 

0.59 

0.06 

0.53 

072 

009 

063 

0.69 

006 

0.63 

0.91 

0.12 

0.79 

0.86 

0.12 

0.74 

0.70 

0.07 

0.63 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.01 

6.09 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

IM 

NA 

0.00 

NA 

NA 

NA 

NA 

0.00 

NA 

486 

0.45 

4.41 

1.82 

0.44 

1.38 

049 

0.07 

0.42 

0.60 

0.07 

0.53 

0.73 

0.10 

0.63 

0.70 

0.07 

063 

0.93 

0.13 

0.80 

0.88 

0.13 

0.75 

0.71 

0.06 

0.63 


8.56 

13.33 

20.30 

10.43 

10.11 

10.43 

10.34 

13.31 

3.06 

3.28 

8.16 

10.21 

9.88 

10.10 

11.65 

11.53 

9.75 

12.51 

11.67 

12.53 

12.23 

13.16 

7.50 

8.73 

11.29 

11.11 

7.59 

759 

9.03 

7.94 

544 

0.00 

8.24 

11.15 

16.53 

10.68 

11.02 

0.00 

6.68 

i>.5S 

9.50 

92^ 

7.91 

8.49 

8.48 

9.74 

14.11 

11.34 

0.00 

15.46 

17  99 

16.77 

18.13 

000 

1.79 

NA 

0.41 

NA 

NA 

0.40 

NA. 

NA 

0.06 

NA 

NA 

0.06 

NA 

NA 

0.09 

NA 

NA 

0.06 

NA 

NA 

0.12 

NA 

NA 

0.12 

NA 

NA 

0.07 

NA 


9.70 

14.54 

21.43 

11.63 

11.64 

12.01 

11.94 

14.04 

2.56 

422 

9.07 

11.47 

11.02 

11.55 

13.28 

13.16 

11.11 

14.41 

13.33 

14.46 

14.06 

15.24 

8.51 

10.10 

13.17 

12.94 

8.60 

8.61 

9.54 

8.27 

6.21 

0.00 

8.47 

12.66 

16.37 

11.22 

12.59 

0.00 

7.57 

10.21 

10.69 

10.60 

8.33 

8.67 

9.67 

11.37 

15.39 

13.52 

0.00 

16.48 

19.00 

17.42 

18.94 

0.00 

1.79 

NA 

0.45 

NA 

NA 

0.44 

NA 

NA 

0.07 

NA 

NA 

0.07 

NA 

NA 

0.10 

NA 

NA 

0.07 

NA 

NA 

0.13 

NA 

NA 

0.13 

NA 

NA 

0.06 

NA 


0.77 
1.38 
2.94 
0.95 
0.96 
0.01 
0.01 
1.24 
0.31 
0.42 
0.70 
0.91 
0.86 
0.95 
1.09 
1.08 
0.91 
1.19 
1.10 
1.20 
1.16 
^29 
0.69 
0.85 
1.14 
1.10 
0.69 
0.69 
0.79 
0.66 
0.62 
0.00 
0.73 
1.03 
1.62 
1.11 
1.80 
0.00 
0.61 
1.04 
097 
088 
0.55 
0.40 
0.77 
0.97 
1.50 
1.21 
0.00 
234 
2.31 
2.52 
2.13 
0.00 
0.64 
0.24 
0.05 
0.19 
0.12 
0.05 
0.07 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.04 
0.01 
0.03 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.41 
12.09 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
fM 
NA 

NA 
NA 
tM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 

NA 
NA 
NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

fM 

0.00 

tM 

NA 

NA 

NA 

0.00 

NA 

6.22 

1.65 

4.57 

3.06 

1.64 

1.44 

0.68 

0.24 

0.44 

0.80 

0.25 

0.55 

1.01 

0.35 

0.66 

0.91 

0.25 

0.86 

1.30 

0.47 

0.83 

1.25 

0.47 

0.78 

0.93 

0.27 

0.66 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 

7.75 
12.40 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 

0.x 

NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 

igA 

NA 
0.00 

NA 
6.29 
1.69 
4.60 
3.13 
1.68 
1.45 
0.69 
0.25 
0.44 
0.81 
0.26 
0.55 
1.02 
036 
066 
0.92 
0.26 
0.66 
1.32 
0.48 
0.84 
1.27 
0.48 
0.79 
0.94 
0.28 
0.86 


20.32 
34.17 
56.40 
24  62 
24  85 
24.46  I 
24.37 
33.04 

7.82 

9.59 
18.72 
23.87 
22.84 
24  38 
27.96 
27.72 
23.37 
30  54 
28.09 
30  70 
29.77 
32  44 
17.85 
21.48 
28.17 
27.65 
18.03 
18.04 
21.33 
18.12 
^*29 

0.00 
19.41 
26.56 
43  53 
27  75 
2951 

0.00 
15.85 

23  69  I 
24.29 
22  44 
18.80 
19.15 
20.35 

24  34 
36.84 
29.36 

0.00 
43  44 
47.34 
46.33 
50.30 

0.00 

5.90 
NA 

1.65 
NA 
NA 

164 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

035 
NA 
NA 

0.25 
NA 
NA 

0.47 
NA 
NA 

047 
NA 
NA 

0.27 
NA 


21.46 

35  38 

57.53 

25.82 

26.18 

26.04 

25.97 

33.77 

7.30 

10.53 

19.83 

2513 

23.98 

25.83 

29.59 

29.35 

2473 

32  44 

29  75 

32  63 

31.60 

34  52 

18.86 

22  85 

30.05 

29  48 

19.04 

19.06 

21.84 

18.45 

15.06 

0.00 

19.64 

28.07 

43  37 

28.29 

31.08 

0.00 

16  74 

2435 

25  48 

23.83 

19.22 

19.33 

2154 

25.97 

3812 

31.54 

0.00 

44.46 

48.35 

46  98 

51.11 

0.00 

5.90 

NA 

1.69 

NA 

NA 

1.68 

NA 

NA 

0.25 

NA 

NA 

0.26 

NA 

NA 

0.36 

NA 

NA 

0.26 

NA 

NA 

0.48 

NA 

NA 

0.48 

NA 

NA 

0.28 

NA 


090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

XXX 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 

YYY 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptions  only  are  copyngfit  2000  .^n!«nca^  Medical  Association.  All  Rights  Reserved.  Applicabia  FARS/DFARS  Apply. 
'  Copyright  1 994  American  Dental  Association  All  ngWs  reserved. 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


70150 

70150 

70150 

70160 

70160 

70160 

70170 

70170 

70170 

70190 

70190 

70190 

70200 

70200 

70200 

70210 

70210 

70210 

70220 

70220 

70220 

70240 

70240 

70240 

70250 

70250 

70250 

70260 

70260 

70260 

70300 

70300 

70300 

70310 

70310 

70310 

70320 

70320 

70320 

70328 

70328 

70328 

70330 

70330 

70330 

70332 

70332 

70332 

70336 

70336 

70336 

70350 

70350 

70350 

70356 

70355 

70355 

70360 

70360 

70360 

70370 

70370 

70370 

70371 

70371 

70371 

70373 

70373 

70373 

70380 

70380 

70380 

70390 

70390 

70390 

70450 

70*50 

70450 

70460 

70460 

70460 

70470 


Mod 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


Status 


Description 


A 

26 

A 

TC 

A 

A 

A 

26 

TC 

A 

A 
A 

26 

TC 

A 

._ 

A 

26 

A 

TC 

A 

A 

A 

26 

TC 

A 

A 
A 

26 

TC 

A 

A 
A 

26 

TC 

A 

A 

26 

A 

TC 

A. 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 
A 

26 

TC 

A 

A 

A 

26 

TC 

A 

A 
A 

26 

TC 

A 

A 
A 

26 

TC 

A 

A 
A 

26 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

X-ray  exam  of  faciai  bones  .. 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones  .. 
X-ray  exam  of  nasal  bones 
X-ray  exam  of  nasal  bones  . 
X-ray  exam  of  nasal  bones  . 

X-ray  exam  of  tear  duct 

X-ray  exam  of  tear  duct  _ 

X-ray  exam  of  tear  duct 

X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses , 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam,  pituitary  saddle 
X-ray  exam,  pituitary  saddle 
X-ray  exam,  pituitary  saddle 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skua 

X-ray  exam  of  skull 

X-ray  exam  of  skull   

X-ray  exam  of  teeth    

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  _. 

X-ray  exam  of  teeth  _ 

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

FuH  mouth  x-ray  of  t 
Full  mouth  x-ray  of  I 

Full  mouth  x-ray  ol  tMlh  

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  loint 

X-fay  exam  of  law  joint 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  jcunls 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

Magnetic  image,  jaw  joint 

Magnetic  image,  jaw  joinl 

Magnetic  image,  jaw  joint 

X-ray  head  for  orttiodontia  ... 
X-ray  head  for  orttxidontia  .... 
X-ray  head  for  orthodontia  .... 

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws  

Parkxamic  x-ray  of  jaws 

X-ray  exam  of  neck  

X-ray  exam  of  neck  

X-ray  exam  of  neck  

Throat  x-ray  &  fluoroscopy  ... 
Throat  x-ray  i  fluoroscopy   . 
Throat  x-ray  &  fluoroscopy     . 
Speech  evaluatreo.  complex 
Speech  evaluatran.  complex 
Speech  evaluation,  complex 

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  _ 

Contrast  x-ray  of  laryrw  

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  duct   . 
X-ray  exam  of  salivary  duct 
X-ray  exam  of  salivary  duct  .. 
CAT  scan  of  tiead  or  brain  . ... 
CAT  scan  of  head  or  brain  .... 
CAT  scan  of  head  or  brain  .... 
Contrast  CAT  scan  of  head 
Contrast  CAT  scan  of  head 
Contrast  CAT  scan  of  head    . 
Contrast  CAT  scans  of  head 


Ptiysi- 
cian 
work 

RVU* 


0.26 

0.26 

0.00 

0.17 

0.17 

0.00 

0.30 

0.30 

0.00 

0.21 

0.21 

0.00 

0.28 

0.28 

0.00 

0.17 

0.17 

0.00 

0.25 

0.25 

0.00 

0.19 

0.19 

000 

0.24 

0.24 

0.00 

0.34 

0.34 

0.00 

0.10 

0.10 

0.00 

0.16 

0.16 

0.00 

0,22 

0,22 

0.00 

0.18 

0.18 

0.00 

0.24 

0.24 

0.00 

0,54 

0,54 

0.00 

1.48 

1.48 

0.00 

0.17 

0,17 

0.00 

0.20 

0.20 

0.00 

0.17 

0.17 

0.00 

0.32 

0.32 

0.00 

0.84 

0.84 

0.00 

0.44 

0.44 

0.00 

0.17 

0.17 

0.00 

0.38 

0.38 

0.00 

0.85 

0.85 

000 

1.13 

1.13 

0.00 

1.27 


Fully  im- 
plement- 
ed non- 
facility 

PE 
RVUs 


0.88 
0.09 
0.79 
0.59 
0.06 
0.53 
1.07 
0.11 
0.96 
0.70 
0.07 
0.63 
0.89 
0.10 
0.79 
0.69 
0.06 
0.63 
0.88 
0.09 
0.79 
0.49 
0.07 
042 
0.71 
0.06 
0.63 
1.02 
0.12 
0.90 
0.30 
0.04 
026 
048 
0.06 
0.42 
087 
008 
0.79 
056 
0.06 
0.50 
0.93 
008 
0.85 
2.31 
0.19 
2.12 
1185 
0.52 
11.33 
0.44 
0.06 
038 
0.65 
0.07 
0.58 
0.48 
0.06 
0.42 
1.43 
Oil 
1.32 
2.41 
0.29 
2.12 
1.95 
0.15 
1.80 
0.73 
0.06 
0.67 
1.93 
0.13 
1.80 
5.07 
0.30 
4.77 
6.11 
0.39 
5.72 
7.59 


Year 

2001 
transi- 
tnnal 

non- 
tadlity 

PE 
RVUs 


0.90 
0.10 
0.80 
0.60 
0.07 
0.53 
1.09 
0.12 
0.97 
0.71 
0.08 
0.63 
0.91 
0.11 
0.80 
0.70 
0.07 
0.83 
0.90 
0.10 
0.80 
0.50 
0.08 
0.42 
072 
0.09 
0.63 
1.04 
0.13 
0.91 
0.30 
0.04 
026 
0.49 
0.07 
0.42 
0.89 
0.09 
0.80 
0.57 
0.07 
0.50 
OSS 
009 
0.86 
2.34 
0.21 
2.13 
11.91 
0.51 
11.40 
0.45 
0.07 
0.38 
0.66 
0.08 
0.56 
0.49 
0.07 
0.42 
1.45 
0.12 
1.33 
2.45 
0.32 
2.13 
1.98 
0.17 
1.81 
0.75 
0.07 
0.68 
1.95 
0.14 
1.81 
5.13 
0.33 
4.80 
6.18 
0.43 
5.75 
7.67 


Fully  im- 
plerrient- 
ed  facil- 
ity PE 
RVUs 


NA 

0.09 
NA 
NA 

0.06 
NA 
NA 

0.11 
NA 
NA 

0.07 
NA 
NA 

0.10 
NA 
NA 

0.06 
NA 
NA 

0.09 
NA 
NA 

0.07 
NA 
NA 

o.oe 

NA 
NA 

0.12 
NA 
NA 

0.04 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.19 
NA 
NA 

0.52 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.11 
NA 
NA 

0.29 
NA 
NA 

015 
NA 
NA 

0.06 
NA 
NA 

0.13 
NA 
NA 

0.30 
NA 
NA 

0.39 
NA 
NA 


Year 
2001 
transi- 
ttonal 
facility 

PE 
RVUs 


NA 

010 

NA 

NA 

0.07 

NA 

NA 

0.12 

NA 

NA 

0.08 

NA 

NA 

0.11 

NA 

NA 

0.07 

NA 

NA 

0.10 

NA 

NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.13 
NA 
NA 

0.04 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.21 
NA 
NA 

0.51 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.12 
NA 
NA 

0.32 
NA 
NA 

0.17 
NA 
NA 

0.07 
NA 
NA 

0.14 
NA 
NA 

0.33 
NA 
NA 

0.43 
NA 
NA 


Mal- 

practk» 

RVUs 


0.05 
0.01 
0.04 
0.03 
0.01 
0.02 
0.06 

o.ei 

0.05 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

004 

0.01 

0.03 

0.05 

0.01 

0.04 

003 

0.01 

0.02 

004 

0.01 

0.03 

0.06 

0.01 

0.05 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.12 

0.02 

0.10 

0.56 

0.06 

0.50 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.03 

0.01 

0.02 

0.07 

0.01 

0.06 

0.13 

0.03 

0.10 

Oil 

0.02 

0.09 

0.04 

0.01 

0.03 

0.11 

0.02 

0.09 

0.25 

003 

0.22 

0.31 

0.05 

0.26 

0.37 


Fully  im- 
plarnent- 
ed  non- 
facility 
total 


1.19 
0.36 
0.83 
0.79 
0.24 
0.55 
1.43 
0.42 
1.01 
0.95 
0.29 
0.66 
1.22 
0.39 
0.83 
0.90 
0.24 
0.66 
1.18 
0.35 
0.83 
0.71 
0.27 
0.44 
0.99 
0.33 
0.66 
1.42 
0.47 
0.95 
0.43 
0.15 
0.28 
0.67 
0.23 
0.44 
1.14 
0.31 
0.83 
0.77 
0.25 
0.52 
1.22 
0.33 
0.89 
297 
0.75 
2.22 
13.89 
2.06 
11.83 
0.64 
0.24 
0.40 
0.89 
0.28 
0.61 
0.68 
0.24 
0.44 
1.82 
0.44 
1.38 
3.38 
1.16 
2.22 
2.50 
0.61 
1.89 
0.94 
0.24 
0.70 
2.42 
0.53 
1.89 
6.17 
1.18 
4.99 
7.55 
1.57 
5.98 
9.23 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


1.21 
0.37 
0.84 
0.80 
0.25 
0.55 
1.45 
0.43 
1.02 
0.96 
0.30 
0.66 
1.24 
0.40 
0.84 
0.91 
0.25 
0.66 
1  20 
0.36 
0.84 
0.72 
0.28 
044 
100 
0.34 
0.66 
1.44 
048 
0.96 
0.43 
0.15 
0.28 
0.68 
0.24 
0.44 
1.16 
0.32 
0.84 
078 
0.26 
0.52 
1.24 
0.34 
0.90 
3.00 
0.77 
223 

13.95 
2.05 

11  90 
0.65 
0.25 
0.40 
0.90 
0.29 
0.61 
0.69 
0.25 
0.44 
1.84 
0.45 
1.39 
3.42 
1.19 
2.23 
2.53 
0.63 
1.90 
0.96 
0.25 
0.71 
2.44 
0.54 
1.90 
6.23 
1.21 
5.02 
7.62 
1.61 
6.01 
9.31 


Fully  im- 
plement- 
ed facil- 
ity total 


NA 

0.36 

NA 

NA 

0.24 

NA 

NA 

0.42 

NA 

NA 

0.29 

NA 

NA 

039 
NA 
NA 

0.24 
NA 
NA 

0.35 
NA 
NA 

0.27 
NA 
NA 

0.33 
NA 
NA 

0.47 
NA 
NA 

0.15 
NA 
NA 

0.23 
NA 
NA 

0.31 
NA 
NA 

0.25 
NA 
NA 

0.33 
NA 
NA 

0.75 
NA 
NA 

2.06 
NA 
NA 

0.24 
NA 
NA 

0.28 
NA 
NA 

0.24 
NA 
NA 

0.44 
NA 
NA 

1.16 
NA 
NA 

0.61 
NA 
NA 

0.24 
NA 
NA 

0.53 
NA 
NA 

1.18 
NA 
NA 

1.57 
NA 
NA 


Year 
2001 
transi- 
tKmal 
facility 
total 


NA 

0.37 

NA 

NA 

0.25 

NA 

NA 

0.43 

NA 

NA 

030 

NA 

NA 

0.40 

NA 

NA 

0.25 
NA 
NA 

036 
NA 
NA 

028 
NA 
NA 

0.34 
NA 
NA 

0.48 
NA 
NA 

0.15 
NA 
NA 

0.24 
NA 
NA 

0.32 
NA 
NA 

0.26 
NA 
NA 

0.34 
NA 
NA 

0.77 
NA 
NA 

2.05 
NA 
NA 

0.25 
NA 
NA 

0.29 
NA 
NA 

0.25 
t4A 
NA 

045 
NA 
NA 

1.19 
NA 
NA 

0.63 
r4A 
NA 

0.25 
NA 
NA 

054 
NA 
NA 

1.21 
NA 
NA 

1.61 
NA 
NA 


Gtobal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS^ 


70470 
70470 
70480 
70480 
70480 
70481 
70481 
70481 
70482 
70482 
70482 
70486 
70486 
70486 
70487 
70487 
70487 
70488 
70488 
70488 
70490 
70490 
70490 
70491 
70491 
70491 
70492 
70492 
70492 
70540 
70540 
70540 
70541 
70541 
70541 
70551 
70551 
70551 
70552 
70552 
70552 
70553 
70553 
70553 
71010 
71010 
71010 
71015 
71015 
71015 
71020 
71020 
71020 
71021 
71021 
71021 
71022 
71022 
71022 
71023 
71023 
71023 
71030 
71030 
71030 
71034 
71034 
71034 
71035 
71035 
71035 
71036 
71036 
71036 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 


Mod 


26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

R 

26 

R 

TC 

R 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26     « 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

Status 


Daschplion 


Contrast  CAT  scans  of  head  .. 
Contrast  CAT  scans  of  head  .. 

CAT  scan  of  skull  

CAT  scan  of  skull  _ 

CAT  scan  of  skull  

Contrast  CAT  scan  of  skull 

Contrast  CAT  scan  of  skull 

Contrast  CAT  scan  of  skull 

Contrast  CAT  scans  of  skull  ... 
Contrast  CAT  scans  of  skull  ... 
Contrast  CAT  scans  of  skull  ... 

Cat  scan  of  face/jaw  

Cat  scan  of  face/jaw  

Cat  scan  of  face/jaw 

Contrast  CAT  scan.  faca/)aw  .. 
Contrast  CAT  scan,  face/jaw  .. 
Contrast  CAT  scan,  fac^jaw  .. 
Comrast  cat  scans,  faca/jaw  .. 
Contrast  cat  scans,  faca^aw  .. 
Contrast  cat  scans.  face/)aw  .. 

CAT  scan  of  neck  tissue* 

CAT  scan  of  neck  tissue  

CAT  scan  of  neck  tissue  

Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 

Magnetic  image,  face/neck 

Magnetic  image,  face/neck 

Magnetic  image,  face/neck 

Magrwiic  image,  head  (MRA) . 
MagnetR  image,  head  (MRA) . 
Magnetic  image,  head  (MRA)  . 
Magnetic  image,  brain  (MRI)  .. 
Magnetic  image.  t>rain  (MRI)  .. 
Magnetic  image,  brain  (MRI)  .. 
Magoetic  image,  brain  (MRI)  .. 
Magnetic  image,  brain  (MRI)  .. 
Magnetic  image,  brain  (MRI)  .. 
Magnetic  image,  brain  (mri)  .... 
Magnetic  image,  brain  (mri) .... 
Magnetic  image,  brain  (mri)  .... 

Chest  x-ray  

Chest  x-ray  

Ctiest  x-ray  

Chest  x-ray  

Chest  x-ray  .•. 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  _ _ 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  ... 
Chest  x-ray  and  fluoroscopy  ... 
crest  x-ray  and  fluoroscopy  ... 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  ... 
Chest  x-ray  and  fluoroscopy  ... 
Chest  x-ray  and  fluoroscopy  ... 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

X-ray  guidance  tor  biopsy 

X-ray  guidance  for  biopsy 

X-ray  guidarK»  for  biopsy 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  brofx:hi  

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi  

X-ray  &  pacemaker  insertion  .. 
X-ray  &  pacemaker  insertion  .. 


PtYyst- 
cian 
mrork 

RVUs 


1.27 
0.00 
1.28 
1.28 
0.00 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.14 
1.14 
0.00 
1.30 
1.30 
0.00 
1.42 
1.42 
0.00 
1.28 
1.28 
0.00 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.48 
1.48 
0.00 
1.81 
1.81 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.36 
2.36 
0.00 
018 
0.18 
0.00 
0.21 
0.21 
0.00 
0.22 
0.22 
0.00 
0.27 
0.27 
0.00 
0.31 
0.31 
0.00 
0.38 
0.38 
0.00 
0.31 
0.31 
0.00 
0.46 
0.46 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
0.54 
0.54 


Fully  im- 


ednon- 
taclNty 

PE 
RVUs 


0.44 
7.15 
5.22 
0.45 
4.77 
620 
0.46 
5.72 
7.66 
0.51 
7.15 
5.17 
0.40 
4.77 
6.17 
0.45 
5.72 
7.64 
0.49 
7.15 
5.22 
0.45 
4.77 
6.20 
0.48 
5.72 
7.65 
0.50 
715 
11.85 
0.52 
11.33 
11.96 
0.63 
11.33 
11.85 
0.52 
11.33 
14.22 
0.63 
13.59 
25.98 
0.82 
25  16 
0.54 
0.06 
0.48 
0.60 
0.07 
0.53 
0.71 
0.08 
0.63 
0.83 
0.09 
0.74 
0.85 
0.11 
0.74 
0.93 
0.14 
0.79 
0.90 
0.11 
079 
1.63 
0,17 
1.46 
059 
0.06 
0.53 
1.77 
0.18 
1  59 
1.68 
0.20 
1.48 
2.49 
0.26 
2.23 
1.92 
0.22 


Year 

2001 
transi- 
tional 

norv 
faciMy 

PE 
RVUs 


0.48 
7.19 
5.29 
0.49 
4.80 
628 
0.53 
5.75 
7.75 
0.56 
7.19 
5.24 
0.44 
4.80 
6.24 
0.49 
575 
7.73 
0.54 
7.19 
5.29 
049 
4.80 
6.28 
0.53 
575 
7.74 
0.55 
7.19 
11.97 
0.57 
11  40 
12.05 
0.65 
11.40 
11.97 
0.57 
11,40 
14.36 
0.69 
13.67 
26.22 
0.91 
25.31 
0.55 
0.07 
0.48 
0.61 
0.06 
0.53 
0,72 
0.09 
0.63 
0.85 
010 
0.75 
087 
0,12 
0,75 
0.95 
0.15 
0.80 
0.92 
0.12 
0.80 
1.66 
0.19 
1.47 
0.60 
0.07 
0.53 

i.ao 

0.20 

1.60 
1  71 
0.22 
1.49 
2.53 
0.29 
2.24 
1S4 
0.23 


Fully  im- 
plement- 
ed facil- 
rtyPE 
RVUs 


0.44 
NA 
NA 

0.45 
HA 
NA 

0.48 
NA 

7.50 

0.51 
fMA 

5.05 

0,40 
NA 

6,04 

0.45 
NA 

749 

0.49 
NA 

5.09 

0.45 
NA 

6.06 

0.48 
NA 

7.49 

0.50 
NA 
NA 

0.52 
NA 
NA 

0.63 
NA 
NA 

0.52 
NA 
NA 

0.63 
NA 
NA 

0.82 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.11 
NA 
NA 

0.14 
NA 
NA 

0.11 
NA 

0.17 
NA 
NA 

0.06 
NA 
NA 

0.18 
NA 
NA 

0.20 
NA 
NA 

0.26 
NA 
NA 

0.22 


Year 
2001 
transi- 
tkxial 
facility 

PE 
RVUs 


0.48 
NA 
NA 

0.49 
NA 
NA 

0.53 
NA 

0.56 

0.56 
NA 

0.44 

0.44 
NA 

0.49 

0.49 
NA 

0.54 

0.54 
NA 

0.49 

0.49 
NA 

0.53 

0.53 
NA 

0.55 

0.55 
NA 
NA 

0.57 
NA 
NA 

0.65 
NA 
NA 

0.57 
NA 
NA 

0.69 
NA 
NA 

0.91 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.10 
NA 
NA 

0.12 
NA 
NA 

0.15 
NA 
NA 

0.12 
NA 
NA 

019 
NA 
NA 

0.07 
NA 
NA 

0.20 
HA 
NA 

0.22 
NA 
NA 

0.29 
NA 
UA 

0.23 


Mal- 
practice 
RVUs 


0.05 
0.32 
027 
0.05 
0.22 
0.31 
0.05 
0.26 
0.38 
0,06 
0,32 
0,27 
0.05 
0.22 
0.31 
0.05 
0.26 
0.38 
0.06 
0.32 
0.27 
0.05 
0.22 
0.31 
0.05 
0.26 
0.38 
0.06 
0.32 
0.56 
0.06 
050 
057 
0,07 
050 
0.56 
0.06 
0,50 
0,67 
0,07 
0.60 
1.21 
0.09 
1.12 
0.03 
0.01 
002 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.09 
0.02 
0.07 
0.03 
0.01 
0,02 
010 
0.02 
0.08 
0.09 
0.02 
0.07 
0.14 
0.03 
0.11 
0.11 
0.02 


Fully  im- 
plement- 
ed non- 
facittty 
total 


1.76 
7,47 
6,77 
1.78 
4.99 
7,89 
1.91 
5.98 
9.49 
2.02 
7.47 
6.58 
1.59 
499 
778 
1.80 
5.96 
9.44 
1.97 
7.47 
6.77 
1.78 
4.99 
7.89 
1.91 
5.98 
948 
2J)1 
7.47 
13.89 
2.06 
11.83 
14,34 
251 
11.83 
13.89 
2.06 
11.83 
16.67 
2.48 
14.19 
29.SS 
3.27 
26.28 
0.75 
0.25 
0.50 
084 
0.29 
0.55 
0.97 
0.31 
0.66 
1.15 
0.37 
0.78 
1.21 
0.43 
0.78 
1.36 
0.53 
0.83 
1.26 
0.43 
0.83 
2*18 
0.65 
1.53 
0.60 
0.25 
0.55 
2.41 
0.74 
1.67 
235 
0.80 
1.55 
3.37 
1.03 
2.34 
2.57 
0.78 


Year 
2001 
transi- 
tkxial 
rxxt- 
tacility 
total 


1.80 
7.51 
6.84 
1.82 
5.02 
797 
1.96 
6.01 
958 
2.07 
7,51 
665 
1.63 
5,02 
7,85 
1,84 
6.01 
9.53 
2.02 
7.51 
6.84 
1.82 
5.02 
7.97 
1.96 
6.01 
9.57 
2.06 
7.51 
14.01 
2.11 
11.90 
14.43 
2.53 
11.90 
14.01 
2.11 
11.90 
16.81 
2.54 
14.27 
29  79 
3.36 
26  43 
0.76 
0.26 
0.50 
0.85 
0.30 
OSS 
0.96 
0.32 
0.66 
1.17 
0.38 
0.79 
1.23 
0.44 
0,79 
138 
0,54 
0,84 
1.28 
0.44 
0.84 
2.21 
0.67 
1.54 
0.81 
0.26 
0.55 
2.44 
0.76 
1.68 
2.38 
0.82 
1.56 
3.41 
1.06 
2.35 
2.59 
079 


Fully  im- 
plarnent- 
ed  facil- 
ity total 


1.76 
NA 
NA 

178 
NA 
NA 

1.91 
NA 

933 

2.02 
NA 

646 

1.59 
NA 

765 

1.80 
NA 

9.29 

1  97 
NA 

664 

1.78 
NA 

7.75 

1.91 
NA 

932 

2.01 
NA 
NA 

2.06 
NA 
NA 

2.51 
NA 
NA 

2.06 
NA 
NA 

248 
NA 
NA 

3.27 
NA 
NA 

0.25 
NA 
NA 

0.29 
NA 
NA 

0.31 
NA 
NA 

0.37 
NA 
NA 

043 
NA 
NA 

0.53 
NA 
NA 

0.43 
NA 
NA 

065 
NA 
NA 

0.25 
NA 
NA 

0,74 
NA 
NA 

0.80 
NA 
NA 

103 
NA 
NA 

0.78 


Year 
2001 
transt- 
tkx)al 
tadlity 
total 


Global 


1.80 
NA 
NA 

1.82 
NA 
NA 

1.96 
NA 

2.39 

2.07 
NA 

1.85 

1.63 
ISIA 

210 

1.84 
NA 

2  34 

202 
NA 

2.04 

1.82 
NA 

2.22 

1.96 
NA 

238 

2.06 
NA 
NA 

211 
NA 
NA 

2.53 
NA 
NA 

2.11 
NA 
NA 

2.54 
NA 
NA 

3J6 
NA 
NA 

0.26 
NA 
NA 

0.30 
NA 
NA 

0.32 
NA 
NA 

0.38 
NA 
NA 

0.44 
NA 
NA 

0.54 
NA 
NA 

0.44 
NA 
NA 

0.67 
NA 
NA 

0.26 
NA 
NA 

0.76 
NA 
NA 

0.82 

NA 

1.06 

NA 

NA 

0.79 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPt  codes  and  descriptions  only  are  copyright  2000  American  MedK:al  Associatkxi.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  I3ental  Association  All  rights  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units, 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information—*: 


■je'. 


CPTV 
HCPCS' 


Iklod 


Statu* 


71090 

TC 

A 

71100 

A 

71100 

28 

A 

71100 

TC 

A 

71101 

A 

71101 

28 

A 

71101 

TC 

A 

71110 

A 

71110 

26 

A 

71110 

TC 

A 

71111 

A 

71111 

26 

A 

71111 

TC 

A 

71120 

A 

71120 

26 

A 

.   71120 

TC 

A 

71130 

A 

71130 

26 

A 

71130 

TC 

A 

71250 

A 

71250 

26 

A 

71250 

TC 

A 

71280 

A 

71260 

26 

A 

71260 

TC 

A 

71270 

A 

71270 

26 

A 

71270 

TC 

A 

71550 

A 

71550 

26 

A 

71550 

TC 

A 

71555 

R 

71555 

26 

R 

71555 

TC 

R 

72010 

A 

72010 

26 

A 

72010 

TC 

A 

72020 

A 

72020 

26 

A 

72020 

TC 

A 

72040 

A 

72040 

26 

A 

72040 

TC 

A 

72050 

A 

72050 

26 

A 

72050 

TC 

A 

72052 

A 

72052 

26 

A 

72052 

TC 

A 

72069 

A 

72069 

26 

A 

72069 

TC 

A 

72070 

A 

72070 

28 

A 

72070 

TC 

A 

72072 

A 

72072 

26 

A 

72072 

TC 

A 

72074 

A 

72074 

26 

A 

72074 

TC 

A 

72080 

A 

72060 

26 

A 

72080 

TC 

A 

72090 

A 

72090 

26 

A 

72090 

TC 

A 

72100 

A 

72100 

26 

A 

72100 

TC 

A 

72110 

A 

72110 

26 

A 

72110 

TC 

A 

72114 

A 

72114 

26 

A 

72114 

TC 

A 

72120 

A 

72120 

26 

A 

72120 

TC 

A 

72125 

A 

72125 

26 

A 

72125 

TC 

A 

Descnphon 


X-ray  &  pacemaKer  insertian 

X-ray  exam  of  nbs  

X-ray  exam  of  rtos  

X-ray  exam  of  nbs  

X-ray  exam  of  hbs/ctnai 

X-ray  exam  o*  rtx/dnast 

X-ray  exam  of  ribs/chest 

X-ray  exam  of  ribs  

X-ray  Bxam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  nbs/  chest  ... 
X-ray  exam  of  nbs/  chest  .... 
X-ray  exam  of  nbs;  chest  .. 
X-ray  exam  of  breastbone  .. 
X-ray  exam  of  breastbone  ... 
X-ray  exam  of  breasttxine  ... 
X-ray  exam  of  breastbone  ... 
X-ray  exam  of  breasttwne  .. 
X-ray  exam  of  breastbone  ... 

Cat  scan  of  cfiost 

Cat  scan  of  chest „ 

Cat  scan  of  cftest 

Contrast  CAT  scan  of  ctiest 
Contrast  CAT  scan  of  chest 
Contrast  CAT  scan  of  chest 
Contrast  CAT  scans  of  cfwst 
Contrast  CAT  scans  of  chest 
Contrast  CAT  scans  of  chest 
Magnetic  image,  chest  (mri) 
Magnetic  image,  chest  (mri)  . 
Magnetic  image,  chest  (mri)  . 
Magnetic  image,  chest  (mra) 
Magnetic  image,  chest  (mra) 
Magnetic  ifnage.  chest  (mra) 

X-ray  exam  of  spme  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  _ 

X-ray  exam  of  spine  

X-ray  exam  of  neck  spine 

X-ray  exam  of  necli  spine 

X-ray  exam  of  noc((  spine 

X-ray  exam  of  necl<  spine 

X-ray  exam  of  necli  spine 

X-ray  exam  of  necl<  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  necti  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  trunk  spine  ... 
X-ray  exam  of  trunk  spine  ... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  thoracic  spme 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  ttxiracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  ttraracK;  spine 
X-ray  exam  of  thoracx:  spine 
X-ray  exam  of  Itioracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  trunk  spine  ... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  tnjnk  spine  .... 
X-ray  exam  of  trunk  spine  ... 
X-ray  exam  ot  tnink  spine  ... 
X-ray  exam  of  trunk  spine  ... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  tower  spine  .... 
X-ray  exam  of  tower  spine  .... 
X-ray  exam  of  lower  spine  . .. 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  tower  spine    .. 

CAT  scan  of  neck  spir>e  

CAT  scan  of  neck  spine  

CAT  scan  of  neck  spine  


Physi- 
cian 
iwoi1( 

RVUs 


000 

022 

0.22 

0.00 

0.27 

0.27 

0.00 

0.27 

0.27 

0.00 

0.32 

0.32 

0.00 

0.20 

0.20 

0.00 

0.22 

0.22 

0.00 

1.16 

1.16 

0.00 

1.24 

1.24 

0.00 

1.38 

1.38 

0.00 

1.60 

1.60 

0.00 

1.81 

1.81 

0.00 

0.45 

0.45 

0.00 

0.15 

0.15 

0.00 

0.22 

022 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.28 

0.28 

0.00 

0.22 

0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

0.22 

0.00 

1.16 

1.16 

0.00 


FuHy  im- 
ptofnent- 
sdnon- 

tacWy 
PE 

RVUs 


1.70 
0.66 
0.06 
0.58 
0.76 
0.09 
0.67 
0.88 
0.09 
0.79 
1.01 
0.11 
0.90 
0.72 
0.07 
0.65 
0.79 
0.08 
0.71 
6.37 
0.40 
597 
7.58 
0.43 
7.15 
942 
0.48 
8.94 

11.89 
056 

11.33 

11.96 
0.63 

11.33 
1.20 
0.16 
1.04 
0.47 
0.05 
0.42 
0.69 
0.08 
0.61 
1.01 
0.11 
0.90 
1.27 
0.13 
1.14 
0.58 
0.08 
0.50 
0.73 
0.06 
0.65 
0.82 
0.08 
0.74 
1.00 
0.08 
0  92 
0  75 
008 
0.67 
0.77 
0.10 
0.67 
075 
0.08 
0.67 
1.03 
0.11 
0.92 
1.33 
013 
1.20 
0.98 
008 
0.90 
6.37 
0.40 
5.97 


Year 
2001 
transi- 
tional 
non- 
tedlity 

P£ 
RVUs 


1.71 
0.67 
0.09 
0.58 
0.78 
0.10 
0.88 
0.90 
0.10 
0.80 
1.03 
0.12 
0.91 
0.74 

o.oe 

0.86 
0.81 
0.09 
0.72 
6.45 
0.44 
8.01 
7.86 
0.47 
7.19 
952 
0.53 
8.99 

12.02 
0.62 

11.40 

12.07 
0.67 

11  40 
123 
018 
1.05 
0.48 
0.06 
0.42 
0.70 
0.09 
0.81 
1.03 
0.12 
0.91 
1.29 
0.14 
1.15 
0.59 
0.09 
0.50 
0.75 
0.09 
0.66 
0.84 
0.09 
0.75 
1.02 
009 
093 
077 
0.09 
068 
0.79 
0.11 
0.68 
0.77 
0.09 
0.68 
1.05 
0.12 
0.93 
1.35 
0.14 
1.21 
1.00 
0.09 
0.91 
645 
0.44 
6.01 


Fully  im- 

piement- 

edtadl- 

ilyPE 

FtVUs 


NA 
NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.11 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 

0.40 
NA 
NA 

043 
NA 
NA 

0.48 
NA 
NA 

0.56 
NA 
NA 

0.63 
NA 
NA 

0.16 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.10 
NA 
NA 

0.08 

NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.08 
NA 
NA 

0.40 
NA 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 

0.09 

NA 

NA 

0.10 

NA 

NA 

0.10 

NA 

NA 

0.12 

NA 

NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.44 
NA 
NA 

0.47 
NA 
NA 

0.53 
NA 
NA 

0.62 
NA 
NA 

067 
NA 
NA 

0.18 
fM 
NA 

0.06 
NA 
NA 

0.09 
NA 
NA 

0.12 
NA 
NA 

0.14 
NA 
fM 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.11 
NA 
NA 

0.09 
NA 
IM 

0.12 
NA 
NA 

0.14 
NA 
NA 

0.09 
NA 
NA 

0.44 
NA 


Mal- 
practice 
RVUs 


0.09 

0.04 

0.01 

0.03 

004 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

O05 

004 

0.01 

0.03 

0.04 

0.01 

0.03 

0.32 

0.(B 

0.27 

0.37 

0.05 

0.32 

0.44 

0.05 

0.39 

0.56 

0.06 

0.50 

0.57 

0.07 

0.50 

0.07 

0.02 

0.05 

0.03 

001 

0.02 

0.04 

0.01 

0.03 

0.06 

0.01 

0.05 

0.06 

0.01 

0.05 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.06 

0.01 

0.05 

0.07 

0.02 

0.05 

0.06 

0.01 

0.05 

0.32 

0.05 

0.27 


Fully  im- 
plement- 
ed non- 
fadtity 
total 


1.79 
0.92 
0.31 
0.61 
1.07 
0.37 
0.70 
1.20 
0.37 
0.83 
1.39 
0.44 
0.95 
0.96 
0.28 
0.68 
1.05 
0.31 
0.74 
785 
1.61 
6.24 
9.19 
1.72 
7.47 
11.24 
1.91 
9.33 
14.05 
2.22 
11.83 
14.34 
2.51 
11.83 
1.72 
0.63 
1.09 
065 
0.21 
0.44 
0.95 
0.31 
0.64 
1.38 
0.43 
0.95 
1.69 
0.50 
1  19 
0.83 
031 
0.52 
0.99 
0.31 
0.68 
1.09 
0.31 
0.78 
1.28 
0.31 
0.97 
1.01 
0.31 
0.70 
1.09 
0.39 
0.70 
1.01 
0.31 
0.70 
1.40 
0.43 
0.97 
1.76 
0.51 
1.25 
1.26 
0.31 
0.95 
7.85 
1.61 
6.24  1 


Year 

2001 
transi- 
tional 

nof)- 
facility 

total 


Fully  im- 
plement- 
ed fadl- 
ily  total 


1.80 
0.93 
0.32 
0.61 
1.09 
0.38 
0.71 
1.22 
0.38 
0.84 
1.41 
0.45 
0.96 
0.98 
0.29 
0.69 
107 
0.32 
0.75 
793 
1  65 
6.28 
9.27 
1.76 
7.51 
11.34 
1.96 
9.38 
14.18 
2.28 
11.90 
14.45 
2.55 
11.90 
1  75 
0.65 
1.10 
0.66 
0.22 
0.44 
0.96 
0.32 
0.64 
1.40 
0.44 
0.96 
1.71 
0.51 
1.20 
0.84 
0.32 
0.52 
1.01 
0.32 
0.69 
1.11 
0.32 
0.79 
1.30 
0.32 
0.98 
1.03 
0.32 
0.71 
1.11 
0.40 
0.71 
103 
0.32 
0.71 
1.42 
0.44 
0.98 
1.78 
0.52 
1.26 
1.28 
0.32 
096 
7.93 
1.65 
6.28 


NA 
NA 
0.31 
NA 
NA 
0.37 
IM 
NA 

0.37 
NA 
NA 

0.44 
NA 
NA 

0.28 
NA 
NA 

0.31 
NA 
NA 

1.61 
NA. 
NA 

1.72 
NA 
NA 

1.91 
NA 
NA 

2.22 
NA 
NA 

2.51 
NA 
NA 

0.63 
NA 
NA 

0.21 
NA 
NA 

0.31 
NA 
NA 

0.43 
NA 
NA 

0.50 
NA 
NA 

0.31 
NA 
tM 

0.31 
NA 
NA 

0.31 
NA 
NA 

0.31 
NA 
NA 

0.31 
NA 
NA 

0.39 
NA 
NA 

0.31 
NA 
NA 

0.43 
NA 
NA 

051 
NA 
NA 

0.31 
NA 
NA 

1.61 
NA 


Year 
2001 
transi- 
tional 
facility 
total 


NA 
NA 

0.32 
NA 
NA 

0.38 

NA 

0.38 
NA 
NA 

0.45 
NA 
NA 

0.29 
NA 
NA 

0.32 
NA 
NA 

1.65 
NA 
NA 

1.78 
NA 
NA 

1.96 
NA 
NA 

228 
NA 
NA 

2.55 
NA 
NA 

0.65 
NA 
NA 

0.22 
NA 
NA 

0.32 
NA 
NA 

0.44 
NA 
NA 

0.51 
NA 
NA 

032 
NA 
NA 

0.32 
NA 
NA 

0.32 
NA 
NA 

0.32 
NA 
NA 

0.32 
NA 
NA 

0.40 
NA 
NA 

0.32 
NA 
NA 

044 
NA 
NA 

0.52 
NA 
fM 

032 
NA 
NA 

1  65 
NA 


Gtobal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


!! 

CPTV 

N 

HCPCS* 

72126 

72126 

26 

72126 

TC 

72127 

72127 

26 

72127 

TC 

72128 

72128 

26 

72128 

TC 

72129 

72129 

26 

72129 

TC 

72130 

72130 

26 

72130 

TC 

72131 

72131 

26 

72131 

TC 

72132 

72132 

26 

72132 

TC 

72133 

72133 

26 

72133 

TC 

72141 

72141 

26 

72141 

TC 

72142 

72142 

26 

72142 

TC 

72146 

72146 

26 

72146 

TC 

72147 

72147 

26 

72147 

TC 

72148 

72148 

26 

72148 

TC 

72149 

72149 

26 

72149 

TC 

72156 

72156 

26 

72156 

TC 

72157 

72157 

26 

72157 

TC 

72158 

72158 

26 

72158 

TC 

72159 

72159 

26 

72159 

TC 

72170 

72170 

26 

72170 

TC 

72190 

72190 

26 

72190 

TC 

72192 

72192 

26' 

72192 

TC 

72193 

72193 

26 

72193 

TC 

72194 

72194 

26 

72194 

TC 

72196 

72196 

26 

72196 

TC 

72198 

72198 

26 

72198 

TC 

72200 

72200 

26 

72200 

TC 

72202 

72202 

26 

72202 

TC 

72220 

'  CPT  codes  and  descriptions  only  ara  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicabie  FAFIS/DFARS  Apply 
'Ckjpynght  1994  American  Dental  Association  All  rights  resen/ed 
3PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addenduv  B    -Relative  Value  Units  (RVUs)  and  Related  Information— Continued 
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NA 

XXX 

NA 

XXX 

.32 

XXX 

NA 

XXX 

NA 

XXX 

38 

XXX 

NA 

XXX 

NA 

XXX 

.38 

XXX 

NA 

XXX 

NA 

XXX 

45 

XXX 

NA 

XXX 

NA 

XXX 

.29 

XXX 

NA 

XXX 

NA 

XXX 

.32 

XXX 

NA 

XXX 

NA 

XXX 

65 

XXX 

NA 

XXX 

NA 

XXX 

.76 

XXX 

NA 

XXX 

NA 

XXX 

96 

XXX 

NA 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS' 


Mod 


72126 

A 

72126 
72126 
72127 

26 
TC 

A 
A 
A 

72127 
72127 
72128 

26 

TC 

A 
A 

A 

72128 
72128 
72129 
72129 
72129 
72130 

26 
TC 

26 

TC 

A 
A 
A 
A 
A 
A 

72130 
72130 
72131 

26 

TC 

A 
A 

A 

72131 
72131 
72132 

26 
TC 

A 
A 
A 

72132 
72132 
72133 

26 

TC 

A 
A 

A 

72133 
72133 
72141 

26 

TC 

A 
A 

A 

72141 
72141 
72142 

26 

TC 

A 
A 

A 

72142 
72142 
72146 

26 

TC 

A 
A 

A 

72146 
72146 
72147 

26 

TC 

A 
A 
A 

72147 
72147 
72148 

26 

TC 

A 
A 
A 

72148 
72148 
72149 

26 

TC 

A 

A 
A 

72149 
72149 
72156 

26 
TC 

A 
A 

A 

72156 
72156 
72157 

26 

TC 

A 
A 

A 

72157 
72157 
72158 

26 
TC 

A 
A 

A 

72158 
72158 
72159 

26 

TC 

A 
A 

N 

72159 
72159 
72170 

26 

TC 

N 
N 
A 

72170 
72170 
72190 

26 
TC 

A 

A 
A 

72190 
72190 
72192 

26 
TC 

A 
A 

A 

72192 
72192 
72193 

26 
TC 

A 
A 
A 

72193 
72193 
72194 

26 

TC 

A 
A 

A 

72194 
72194 
72196 

26 

TC 

A 
A 
A 

72196 
72196 
72198 

26 
TC 

A 
A 
N 

72198 
72198 
72200 

26 
TC 

N 
N 
A 

72200 
72200 
72202 

26 
TC 

A 
A 
A 

72202 
72202 
72220 

26 

TC 

A 
A 
A 

Status 


Description 


Contrasl  CAT  scan  of  neck  _. 
Contrast  CAT  scan  ot  neck  .... 
Contrast  CAT  scan  of  neck  ... 
Contrast  CAT  scans  ot  neck  .. 
Contrast  CAT  scans  of  neck  .. 
Contrast  CAT  scans  of  neck  .. 

CAT  scan  of  thorax  spine  

CAT  scan  of  thorax  spine  

CAT  scan  ot  thorax  spine  

Contrast  CAT  scan  of  tfiorax  .. 
Contrast  CAT  scan  of  thorax  .. 
Contrast  CAT  scan  ot  thorax  .. 
Contrast  CAT  scans  of  thorax 
Contrast  CAT  scans  ot  ttK>rax 
Contrast  CAT  scans  of  ttiorax 

CAT  scan  of  lower  spine  

CAT  scan  of  lower  spine  

CAT  scan  ot  lower  spine  

Contrast  CAT  ot  lower  spine  .. 
Contrast  CAT  of  lower  spine  _ 
Contrast  CAT  ot  lower  spine  .. 
Contrst  cat  scans,  low  spme  .. 
Contrst  cat  scans  low  spine  .. 
Contrst  cat  scans,  low  spine  .. 
Magnetic  image,  neck  spme  ... 
Magnatic  image,  neck  spine  ... 
Magnattc  intage,  neck  spine  ... 
Magnetic  image,  neck  spine  ... 
Magnetic  image,  neck  spine  ... 
Magnetic  Image,  neck  spine  ... 
Magnetic  image,  chest  spme  .. 
Magnebc  image,  chest  spine  .. 
Magnetic  iinaga,  chest  spine  .. 
Magnetic  image,  chest  spine  .. 
Magnetic  image,  chest  spine  .. 
MagtMic  image,  chest  spine  .. 
Magnetic  image,  lumtiar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  Image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spirw 
Magnetic  image,  lumbar  spine 
Magnetic  image,  neck  spine  ... 
Magnetic  image,  neck  spme  ... 
Magnetic  image,  neck  spine  ... 
Magnetic  image,  chest  spine  ... 
Magnetic  image,  chest  spine  .. 
Magnetic  image,  chest  spine  .. 
Mag^e^c  image.  Iumt)ar  sp4r>e 
Magr>etic  irnage,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  spine  (mra)  ... 
Magnetic  image,  spine  (mra)  .. 
Magnetic  image,  spine  (mra)  ... 

X-ray  exam  of  pelvis 

X-ray  exam  ot  pelvis 

X-ray  exam  ot  pelvis 

X-ray  exam  ot  pelvis  

X-ray  exam  of  pelvts 

X-ray  exam  of  pelvis 

CAT  scan  ot  pelvis    

CAT  scan  of  pelvis  

CAT  scan  of  pelvis 

Contrast  CAT  scan  of  pelvis  .... 
Contrast  CAT  scan  of  pelvis  .... 
Contrast  CAT  scan  of  pelvis  .... 
Contrast  CAT  scans  of  pelvts  . 
Contrast  CAT  scans  of  pelvis  .. 
Contrast  CAT  scans  o<  pelvis  .. 

Magnetic  image,  pelvis 

Magnetic  Image,  pelvis 

Magnattc  Image,  pelvis 

Magnattc  Image,  pelvis  (mra)  .. 
Magnettc  image,  pelvis  (mra)  .. 
Magnetic  image,  pelvis  (mra)  .. 

X-ray  exam  sacroiliac  joints 

X-tay  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  loints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  ol  taHtxxw  


Pfiysl- 
cian 
wart( 

RVUs 


1.22 
1.22 
0.00 
1.27 
1.27 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.27 
1i7 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.27 
1.27 
0.00 
1.60 
1.60 
0.00 
1.92 
1.92 
0.00 

i.eo 

160 
0.00 
1.92 
1.92 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.57 
2.57 
0.00 
2.57 
2.57 
0.00 
2.38 
2.36 
0.00 
1.80 
1.80 
0.00 
0.17 
0.17 
0.00 
0.21 
051 
0.00 
1.09 
1.09 
0.00 
1.16 
1.16 
0.00 
^22 
1.22 
0.00 
1.60 
1.60 
0.00 
1.80 
1.80 
0.00 
0.17 
0.17 
0.00 
0.19 
0.19 
0.00 
0.17 


Fully  irt>- 


ed  non- 
lacility 

PE 
RVUs 


7.57 

0.42 

7.15 

S.38 

0.44 

8.94 

6.37 

0.40 

5.97 

7J7 

.0.42 

7.15 

9.38 

0.44 

8.94 

6.37 

0.40 

5.97 

7.57 

0.42 

7.15 

9.39 

0.45 

8.»4 

11.89 

0.56 

11.33 

14i7 

0.68 

13.59 

13.U 

0.56 

12.58 

14.26 

0.67 

13.59 

13.10 

0.52 

12.58 

14.22 

0.63 

13.59 

26.06 

0.90 

25.16 

26.06 

0.90 

25.16 

25.98 

0.82 

25.16 

13.29 

0.71 

12.58 

0.59 

0.06 

0.53 

0.74 

0.07 

0.67 

6.35 

0.38 

5.97 

7.32 

0.40 

6.92 

9.00 

0.42 

8.58 

11.89 

0.56 

11.33 

12.04 

0.71 

11.33 

0.59 

0.06 

0.53 

0.70 

0.07 

0.63 

0.64 


Yew 
2001 
transi- 
tional 
rwn- 
fadlity 

PE 
RVUs 


7.65 

0.46 

7.19 

9.47 

0.48 

8.99 

6.45 

0.44 

6.01 

7.65 

0.46 

7.19 

9.47 

048 

8.99 

6.45 

0.44 

6.01 

7.65 

0.46 

7.19 

9.48 

0.49 

8.99 

12.02 

0.62 

11.40 

14.41 

0.74 

13.67 

13.27 

0.62 

12.65 

14.41 

0.74 

13.67 

1352 

0.57 

12.65 

14.36 

0.69 

13.67 

26.30 

0.99 

25.31 

26.30 

0.99 

25.31 

2652 

0.91 

25.31 

13.36 

0.71 

12.65 

0.60 

0.07 

0.53 

0.76 

0.06 

0.68 

6.43 

0.42 

6.01 

7.40 

0.44 

6.96 

9.09 

0.46 

8.63 

12.02 

0.62 

11.40 

12.13 

0.73 

1140 

0.60 

0.07 

0.53 

0.71 

0.08 

0.63 

0.65 


Fully  Im- 


adfadl- 
ityPE 
FtVUs 


Year 
2001 


ttonal 
facility 

PE 
RVUs 


NA 

0.42 
NA 
NA 

0.44 
NA 
NA 

0.40 
NA 
NA 

0.42 
NA 
NA 

0.44 
HA 
NA 

0.40 
NA 
NA 

0.42 
NA 
NA 

0.45 
NA 
NA 

0.56 
NA 
NA 

0.68 
NA 
NA 

0.56 
NA 
NA 

0.67 
NA 
NA 

0.52 
NA 
NA 

0.63 
NA 
NA 

0.90 
NA 
NA 

0.90 
NA 
NA 

0.82 
NA 
NA 

0.71 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.38 
NA 
NA 

0.40 
NA 
NA 

0.42 
NA 
NA 

0.56 
NA 
NA 

0.71 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 


NA 

0.46 
NA 
NA 

0.48 
NA 
NA 

0.44 
NA 
NA 

0.46 
NA 
NA 

0.48 
NA 
NA 

0.44 
NA 
NA 

0.46 
NA 
NA 

0.49 
NA 
NA 

0.62 
NA 
NA 

0.74 
NA 
NA 

0.62 
NA 
NA 

0.74 
NA 
NA 

0.57 
NA 
NA 

0.69 
NA 
NA 

0.99 
NA 
NA 

099 
NA 
NA 

0.91 
NA 
NA 

0.71 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 

0.42 
NA 
NA 

0.44 
NA 
NA 

0.46 
NA 
NA 

0.62 
NA 
NA 

0.73 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 


Mal- 
practice 
RVUs 


0.37 
0.05 
0.32 
0.44 
0.05 
0.39 
0.32 
0.05 
0.27 
0.37 
0.05 
0.32 
0.44 
0.05 
0.39 
0.32 
0.05 
0.27 
0.37 
0.05 
0.32 
0.44 
0.05 
0.39 
0.56 
0.06 
030 
0.68 
0.08 
0.60 
0.61 
0.06 
0.55 
0.68 
0.08 
0.60 
0.61 
0.06 
0.55 
0.67 
0.07 
0.60 
1.22 
0.10 
1.12 
1.22 
0.10 
1.12 
1.21 
0.09 
1  12 
0.62 
0.07 
0.55 
0.03 
0.01 
0.02 
004 
0.01 
0.03 
0.31 
004 
0.27 
0.36 
0.05 
0.31 
0.42 
0.05 
0.37 
056 
0.06 
0.50 
0.57 
0.07 
0.50 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 


Fully  im- 
plement- 
ed norv 
tadttly 


9.16 

1.69 

7.47 

11.09 

1.76 

9.33 

7.85 

1.61 

6.24 

9.16 

1.69 

7,47 

11.09 

1.76 

9.33 

7.85 

1.61 

6.24 

9.16 

1.69 

7.47 

11.10 

1.77 

9.33 

14.05 

252 

11.83 

16.87 

2.68 

14.19 

15.35 

252 

13.13 

16.86 

267 

14.19 

15.19 

2.06 

13.13 

16.67 

248 

14.19 

29.85 

3.57 

2658 

29.85 

3.57 

2658 

29.55 

357 

2658 

15.71 

2.58 

13.13 

0.79 

0.24 

0.55 

0.99 

059 

0.70 

7.75 

1.51 

654 

884 

1.61 

7.23 

10.64 

1.69 

8.95 

14,05 

252 

11.83 

14.41 

2.58 

11.83 

079 

0.24 

0.55 

0.93 

0.27 

0.66 

0.85 


Year 
2001 
transi- 


rxxv 
tadily 
total 


954 

1.73 

7.51 

11  18 

1.80 

93a 

7.93 

1.65 

658 

9.24 

1.73 

7.51 

11.18 

1.80 

9.38 

7.93 

1.65 

658 

9.24 

1.73 

7.51 

11.19 

1J1 

9.38 

14.18 

258 

11.90 

17.01 

2.74 

1457 

15.48 

258 

1350 

17.01 

2.74 

1457 

15.31 

211 

1350 

16.81 

2.54 

1457 

30.09 

3.66 

26.43 

30.09 

366 

26.43 

29.79 

3.36 

26.43 

15.78 

258 

1350 

0.80 

0.25 

0.55 

1.01 

0.30 

0.71 

7.83 

1.55 

6.28 

8.92 

1.65 

757 

10.73 

1.73 

9.00 

14.18 

258 

11.90 

14.50 

2.60 

11.90 

0.80 

055 

055 

0.94 

0.28 

0.66 

0.86 


Futty  i 


edfadt- 
Ity  total 


NA 

1.68 
NA 
NA 

1.76 
NA 
NA 

1.61 
NA 
NA 

1.68 
NA 
NA 

1.76 
NA 
NA 

1.61 
NA 
I4A 

1.60 
NA 
NA 

1.77 
NA 
NA 

252 
NA 
NA 

2.68 
NA 
NA 

252 
NA 
NA 

2.67 
NA 
NA 

2.06 
NA 
NA 

248 
NA 
NA 

3.57 
NA 
NA 

3.57 
NA 
NA 

357 
NA 
NA 

258 
NA 
NA 

0.24 
NA 
NA 

059 
NA 
NA 

1.51 
NA 
NA 

1.61 
NA 
NA 

169 
NA 
NA 

2.22 
NA 
NA 

258 
NA 
NA 

054 
NA 
NA 

0.27 
NA 
NA 


Year 
2001 


tiontf 
fadHy 
total 


NA 

1.73 
NA 
NA 

1.80 
NA 
NA 

1.65 
NA 
NA 

1.73 
NA 
NA 

1.80 
NA 
NA 

1.65 
NA 
NA 

1.73 
NA 
NA 

1.81 
NA 
NA 

258 
NA 
NA 

2.74 
NA 
NA 

258 
NA 
NA 

2.74 
NA 
NA 

2.11 
NA 
NA 

2.54 
NA 
NA 

3.66 
NA 
NA 

366 
NA 
NA 

3.36 
NA 
NA 

2.58 
fM 
NA 

055 
NA 
NA 

0.30 
NA 
NA 

1.55 
NA 
NA 

1.65 
NA 
NA 

1.73 
NA 
NA 

258 
NA 
NA 

2.60 
NA 
NA 

055 
NA 
NA 

058 
NA 
NA 


Qtobai 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptkins  only  are  copynght  2000  Anwncan  Medk^al  Associatk>n.  All  Rights  Resened.  ApplicatM  FARS/DFARS  Apply. 
'Copyrigfit  1994  American  Dental  Asaodafion.  All  nghts  reserved, 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Ui«s 
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CPTV 
HCPCS' 


72220 

72220 

72240 

72240 

72240 

72255 

72256 

72255 

72265 

72265 

72265 

72270 

72270 

72270 

72275 

72275 

72275 

72285 

72285 

72285 

72295 

72295 

72295 

73000 

73000 

73000 

73010 

73010 

73010 

73020 

73020 

73020 

73030 

73030 

73030 

73040 

73040 

73040 

73050 

73050 

73050 

73060 

73060 

73060 

73070 

73070 

73070 

73080 

73080 

73060 

73085 

73085 

73085 

73090 

73090 

73090 

73092 

73092 

73092 

73100 

73100 

73100 

73110 

73110 

73110 

73115 

73115 

73115 

73120 

73120 

73120 

73130 

73130 

73130 

73140 

73140 

73140 

73200 

73200 

73200 

73201 

73201 


Mod 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


Status 


26 


Oascnption 


X-ray  exam  of  tailtxxie  

X-ray  axain  of  tailtXHie  

Contrast  x-ray  of  necK  spine 
Contrast  x-ray  of  necK  spina 
Contrast  x-ray  of  neck  spine 
Contrast  x-ray.  ttvxax  spine  . 
CofTtrast  x-ray.  ttxirax  spirie  . 
Contrast  x-ray.  ttxjrax  spine  . 
Contrast  x-ray.  lower  spine  ... 
Contrast  x-ray.  lower  spine  ... 
Contrast  x-ray.  lower  spine  .... 

Contrast  x-ray  of  sptne  

Contrast  x-ray  of  spine  

Contrast  x-ray  of  spina  

Epidurograpliy 

EpidurograpHy 

Epidurograpfiy 

X-ray  eft  spine  dtek 

X-ray  c/t  spine  (SsK  „ 

X-ray  eft  spine  disk  

X-ray  of  tower  spine  disk  

X-ray  of  lower  spine  disk  

X-ray  of  tower  spine  disk  

X-ray  exam  of  collar  txme  

X-ray  exam  of  collar  bone  ..... 

X-ray  exam  of  collar  bone  

X-ray  exam  of  shoulder  Made 
X-ray  exam  of  shoulder  t>lade 
X-ray  exam  of  shouUer  Made 

X-ray  exam  of  shoulder    

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder    

X-ray  exam  of  shoukjer    

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder  

Contrast  x-ray  of  shoukler 

Contrast  x-ray  of  shoukler 

Contrast  x-ray  of  shoukler 

X-ray  exam  of  shouklers  

X-ray  exam  of  shoulders  

X-ray  exam  of  shoulders  

X-ray  exam  of  humerus  

X-ray  exam  of  humerus 

X-ray  exam  of  humenjs  

X-ray  exam  of  elbow 

X-ray  exam  of  allxjw „ 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

Contrast  x-ray  of  etbow  

Contrast  x-ray  of  eltxjw  

Contrast  x-ray  of  elbow  

X-ray  exam  of  forearm 

X-ray  exam  of  forearm 

X-ray  exam  of  forearm 

X-ray  exam  of  arm.  infant 

X-ray  exam  of  arm.  infant 

X-ray  exam  of  arm.  infant 

X-ray  exam  of  wnst 

X-ray  exam  of  wrist 

X-ray  exam  ol  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wnst 

Ckxitrast  x-ray  of  wrist  

Contrast  x-ray  of  wrist  

Contrast  x-ray  of  wrist  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  finger(s) 

X-ray  exam  of  finger($) , 

X-ray  exam  of  finger(s) 

CAT  scan  of  arm  

CAT  scan  of  arm  

CAT  scan  of  arm  

Contrast  CAT  scan  of  arm 

Contrast  CAT  scan  of  arm 


Ptiysi- 
oan 
woct( 

RVUs 


0.17 
0.00 
0.91 
0.91 
0.00 
0.91 
0.91 
0.00 
0.83 
0.83 
0.00 
1.33 
1.33 
0.00 
0.54 
0.54 
0.00 
1.16 
1.16 
0.00 
0.83 
0.83 
0.00 
016 
0.16 
0.00 
0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.18 
0.18 
000 
0.54 
0.54 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 
15 
0.15 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
016 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.13 
0.13 
0.00 
1.09 
1.09 
0.00 
1.16 
1.16 


Fully  im- 
plernent- 
ed  non- 
facility 

PE 
RVUs 


0.06 

0.58 

5.10 

0.30 

4.80 

4.66 

0.28 

4.38 

4.38 

0.26 

4.12 

6.61 

0.44 

6.17 

2.23 

0.17 

2.06 

8.88 

0.41 

8.47 

8.24 

0.29 

795 

0.59 

0.06 

0.53 

0.59 

0.06 

0.53 

0.53 

0.05 

0.48 

0.64 

0.06 

0.58 

2.31 

0.19 

2.12 

0.74 

0.07 

0.67 

0.64 

0.06 

0.58 

0.58 

0.05 

0.53 

0.64 

O06 

0.58 

2.32 

0.20 

2.12 

0.59 

0.06 

0.53 

0.56 

0.06 

0.50 

0.56 

0.06 

0.50 

0.60 

0.06 

0.54 

1.79 

0.20 

1.59 

0.56 

0.06 

0.50 

0.60 

0.06 

0.54 

0.47 

0.05 

0.42 

5.39 

0.38 

5.01 

6.37 

0.40 


Year 

2001 
transi- 
ttonal 

norv 
faciMy 

PE 
RVUs 


0.07 

0.58 

517 

0.34 

483 

4.73 

0.32 

4.41 

4.44 

0.30 

414 

6.70 

0.49 

6.21 

2.24 

0.17 

207 

8.93 

0.41 

8.52 

8.32 

0.32 

8.00 

0.60 

0.07 

0.53 

0.60 

0.07 

0.53 

0.54 

006 

048 

0.65 

0.07 

0.58 

234 

0.21 

213 

0.76 

0.08 

0.68 

0.65 

0.07 

0.58 

0.59 

0.06 

0.53 

0.65 

0.07 

0.58 

2.35 

0.22 

2.13 

0.60 

0.07 

0.53 

0.57 

0.07 

0.50 

0.57 

007 

0.50 

0.61 

0.07 

0.54 

1.82 

0.22 

1.60 

0.57 

0.07 

0.50 

0.61 

0.07 

0.54 

0.48 

0.06 

0.42 

5.46 

0.42 

5.04 

645 

0.44 


FuHy  im- 
plement- 
ed faol- 
ity  PE 
RVUs 


0.06 
NA 
NA 

0.30 
NA 

0.28 
HA 
NA 

026 
NA 
NA 

0.44 
NA 
NA 

0.17 
NA 
NA 

0.41 
NA 
NA 

0.29 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

005 
NA 
NA 

0.06 
NA 
NA 

0.20 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.20 

.NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.38 
NA 
NA 

0.40 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


0.07 
NA 
NA 

0.34 

NA 

0.32 
NA 
IM 

030 
NA 
NA 

049 
NA 
NA 

0.17 
NA 
NA 

041 
NA 
NA 

0.32 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 

0.07 
NA 
NA 

0.21 
rjA 
NA 

0.08 
NA 
NA 

0.07 
NA 
NA 

006 
NA 
NA 

0.07 
NA 
NA 

0.22 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.22 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.42 
NA 
NA 

0.44 


0.01 

003 

0.26 

0.04 

0.22 

0.23 

0.04 

0.19 

0.23 

0.04 

0.19 

034 

0.06 

0.28 

024 

0.05 

0.19 

0.41 

0.04 

0.37 

0.38 

0.04 

0.34 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.12 

0.02 

0.10 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.12 

0.02 

0.10 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

003 

0.01 

0.02 

010 

0.02 

0.08 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

q.01 

O02 

0.26 

0.04 

0.22 

0.32 

0.05 


Fully  Im- 
plement' 
ed  non- 
fadlity 
total 


0.24 
0.61 
6.27 
1.25 
5.02 
5.80 
1.23 
4.57 
5.44 
1.13 
4.31 
8.28 
1.83 
6.45 
3.01 
0.76 
2.25 
10.45 
1.61 
884 
9.45 
1.16 
8.29 
0.78 
0.23 
0.55 
0.79 
0.24 
0.55 
0.71 
021 
0.50 
0.86 
0-25 
0.61 
2.97 
0.75 
2.22 
098 
0.28 
0.70 
0.85 
0.24 
0.61 
076 
0.21 
0.55 
0.85 
0.24 
0.61 
2.96 
0.76 
2.22 
0.78 
0.23 
0.55 
0.75 
0.23 
0.52 
0.75 
0.23 
0.52 
0.80 
0.24 
0.56 
243 
0.76 
1.67 
0.75 
0.23 
0.52 
0.80 
0.24 
0.56 
0.63 
0.19 
0.44 
6.74 
1.51 
5.23 
7.85 
1.61 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


0.25 
0.61 
634 
1.29 
505 
587 
1.27 
4.60 
5.50 
1.17 
4.33 
8.37 
1.88 
6.49 
3.02 
0.76 
2.26 
10.50 
1.61 
8.89 
9.53 
1  19 
8.34 
0.79 
0.24 
0.55 
0.80 
0.25 
0.55 
0.72 
0.22 
0.50 
0.87 
0.26 
0.61 
3.00 
0.77 
2.23 
1  00 
0.29 
0.71 
0.86 
0.25 
0.61 
0.77 
0.22 
0.55 
0.86 
0.25 
0.61 
3.01 
0.78 
2.23 
0.79 
0.24 
0.55 
0.76 
0.24 
0.52 
0.76 
0.24 
0.52 
0.81 
0.25 
0.56 
2.46 
0.78 
168 
0.76 
0.24 
0.52 
0.81 
025 
0.56 
0.64 
0.20 
0.44 
6.81 
1.55 
5.26 
7.93 
1.65 


Fully  im- 
plemenl- 
ed  facil- 
ity total 


0.24 
NA 
NA 

1.25 
NA 

123 
NA 
NA 
1.13 
NA 
NA 
1.83 
NA 
NA 

076 
NA 
NA 

1.61 
NA 
NA 

1.16 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

025 
NA 
NA 

0.75 
NA 
NA 

0.28 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.24 
NA 
NA 

0.76 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

076 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.19 
NA 
NA 

1.51 
NA 
NA 

161 


Year 
2001 
transi- 
tional 
facility 
total 


0.25 
NA 
NA 

1.29 
NA 
NA 

1.27 
NA 
NA 

1.17 
NA 
fM 

1.88 
NA 
NA 

076 
NA 
NA 

1.61 
NA 
NA 

1  19 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.22 
NA 
NA 

0.26 
NA 
NA 

0.77 
NA 
NA 

0.29 
NA 
NA 

0.25 
NA 
NA 

0.22 
NA 
NA 

0.25 
NA 
NA 

0.78 
NA 
NA 

024 
NA 
fM 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.78 
NA 
NA 

0.24 
fM 
NA 

0.25 
NA 
NA 

0.20 
NA 
NA 

1.55 
NA 
NA 

1.65 


Gklbal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


i| 

CPTV 

K 

.K»CPCS2 

!l 

73201 

TC 

73202 

73202 

26 

73202 

TC 

73220 

73220 

26 

73220 

TC 

73221 

73221 

26 

73221 

TC 

73225 

73225 

26 

73225 

TC 

73500 

73500 

26 

73500 

TC 

73510 

73510 

26 

73510 

TC 

73520 

73520 

26 

73520 

TC 

73525 

73525 

26 

73525 

TC 

73530 

73530 

26 

73530 

TC 

73540 

73540 

26 

73540 

TC 

73542 

73542 

26 

73542 

TC 

73550 

73550 

26 

73550 

TC 

73560 

73560 

26 

73560 

TC 

73562 

73562 

26 

73562 

TC 

73564 

73564 

26 

73564 

TC 

73565 

73565 

26 

73565 

TC 

73580 

73580 

26 

73580 

TC 

73590 

73590 

26 

73590 

TC 

73592 

73592 

26 

73592 

TC 

73600 

73600 

26 

73600 

TC 

73610 

73610 

26 

73610 

TC 

73615 

73615 

26 

73615 

TC 

73620 

73620 

26 

73620 

TC 

73630 

73630 

26 

73630 

TC 

73650 

73650 

26 

73650 

TC 

73660 

73660 

26 

73660 

TC 

3700 

73700 

26 

73700 

TC 

'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medicel  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1 994  Amencan  Dental  Association  All  rights  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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0.25 

XXX 

NA 

XXX 

NA 

XXX 

1.29 

XXX 

h4A 

XXX 

NA 

XXX 

1.27 

XXX 

NA 

XXX 

NA 

XXX 

1.17 

XXX 

NA 

XXX 

NA 

XKX. 

1.88 

XXX 

NA 

XXX 

NA 

XXX 

0  76 

XXX 

NA 

XXX 

NA 

XXX 

1.61 

XXX 

NA 

XXX 

NA 

XXX 

1.19 

XXX 

NA 

XXX 

NA 

XXX 

).24 

XXX 

NA 

XXX 

NA 

XXX 

0.25 

XXX 

NA 

XXX 

NA 

XXX 

0.22 

XXX 

NA 

XXX 

NA 

XXX 

0.26 

XXX 

NA 

XXX 

NA 

XXX 

0.77 

XXX 

NA 

XXX 

NA 

XXX 

0.29 

XXX 

NA 

XXX 

NA 

XXX 

D.25 

XXX 

NA 

XXX 

NA 

XXX 

5.22 

XXX 

NA 

XXX 

NA 

XXX 

3  25 

XXX 

NA 

XXX 

NA 

XXX 

D.78 

XXX 

NA 

XXX 

NA 

XXX 

5.24 

XXX 

NA 

XXX 

NA 

X3a 

5.24 

XXX 

NA 

XXX 

NA 

XXX 

3.24 

XXX 

NA 

XXX 

NA 

XXX 

3.25 

XXX 

NA 

XXX 

NA 

XXX 

3  78 

XXX 

NA 

XXX 

NA 

XXX 

).24 

XXX 

NA 

XXX 

NA 

XXX 

).25 

XXX 

NA 

XXX 

NA 

XXX 

).20 

XXX 

NA 

XXX 

NA 

XXX 

.55 

XXX 

NA 

XXX 

NA 

XXX 

.65 

XXX 

CPTV 
HCPCS2 


Mod 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 


26 
TC 


26 

TC 


26 
TC 


73201  TC 
73202 
73202 
73202 
73220 
73220 
73220 
73221 
73221 
73221 
73225 
73225 
73225 
73500 
73500 
73500 
73510 
73510 
73510 
73520 
73520 
73520 
73525 
73525 
73525 
73530 
73530 
73530 
73540 
73540 
73540  I  TC 
73542 
73542 
73542 
73550 
73550 
73550 
73560 
73560 
73560 
73562 
73562 
73562 
73564 
73564 
73564 
73565 
73565 
73565 
73580 
73580 
73580 
73590 
73590 
73590 
73592 
73592 
73592 
73600 
73600 
73600 
73610 
73610 
73610 
73615 
73615 
73615 
73620 
73620 
73620 
73630 
73630 
73630 
73650 
73650 
73650 
73660 
73660 
73660 
3700 
73700 
73700 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


Status 


26 
TC 


Descnption 


Contrast  CAT  scan  of  arm  .. 
Contrast  CAT  scans  of  arm  . 
Contrast  CAT  scans  of  ami  . 
Contrast  CAT  scans  of  am  . 
Magnetic  image,  arm/tiand  ... 
Magnetic  image,  arm/hand  ... 
Magnetic  image,  arm/tiand  ... 
Magnetic  image,  joint  of  arm 
Magnetic  image,  joint  of  arm 
Magr>etic  image,  joint  of  arm 
Magnetic  image,  upper  (mra) 
Magnetic  image,  upper  (mra) 
Magnetic  image,  upper  (mra) 

X-ray  exam  of  tup    

X-ray  exam  of  hip  

X-ray  exam  of  flip  

X-ray  exam  of  flip  

X-ray  exam  of  hip    

X-ray  exam  of  flip  

X-ray  exam  of  flips  

X-ray  exam  of  flips  

X-ray  exam  of  flips 

Contrast  x-ray  of  flip  

Contrast  x-ray  of  flip  

Contrast  x-ray  of  flip  

X-ray  exam  of  flip  

X-ray  exam  of  flip    

X-ray  exam  of  Hip  

X-ray  exam  of  pelvis  &  flips  . 
X-ray  exam  of  pelvis  &  flips  . 
X-ray  exam  of  pelvis  &  flips  . 
X-ray  exam,  sacroiliac  joint  .. 
X-ray  exam,  sacroiliac  joint  .. 
X-ray  exam,  sacroiliac  joint  ., 

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  knee.  1  or  2  .. 
X-ray  exam  of  Knee,  1  or  2  .. 
X-ray  exam  of  knee.  1  or  2  .. 

X-ray  exam  of  knee,  3 

X-ray  exam  of  knee,  3 

X-ray  exam  of  knee,  3 

X-ray  exam,  knee.  4' or  more 
X-ray  exam,  knee,  4  or  more 
X-ray  exam,  knee,  4  or  more 

X-ray  exam  of  knees  

X-ray  exam  of  knees  

X-ray  exam  of  knees  

Contrast  x-ray  of  knee  joint  .. 
Contrast  x-ray  of  knee  joint  .. 
Contrast  x-ray  of  knee  joint  .. 

X-ra/  exam  of  lower  leg  

X-ray  exam  of  lower  leg  

X-ray  exam  of  lower  leg  

X-ray  exam  of  leg,  infant  

X-ray  exam  of  leg  infant  

X-ray  exam  of  leg,  infant 

X-ray  exam  of  ankle  

X-ray  exam  of  anKle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

C;ontrast  x-ray  of  ankJe  

Contrast  x-ray  of  ankle  

Contrast  x-ray  of  ankle  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot 

X-ray  exam  of  foot  

X-ray  exam  of  fieel  

X-ray  exam  of  heel    

X-ray  exam  of  heel  

X-ray  exam  of  toe(s)  

X-ray  exam  of  toe(s) 

X-ray  exam  of  toe(s) 

CAT  scan  of  leg 

CAT  scan  of  leg 

CAT  scan  of  leg 


Physi- 
cian 
wo(k 

RVUs 

Fully  im- 
plsrtient- 

6d  fXXl- 

facility 

PE 
RVtJs 

0.00 

5.97 

1.22 

7.94 

1.22 

0.43 

0.00 

7.51 

1.48 

11.85 

1.48 

0.52 

0.00 

11.33 

1.48 

11.85 

1.48 

0.52 

0.00 

11.33 

1.73 

12.02 

1.73 

0.69 

0.00 

11.33 

0.17 

0.54 

0.17 

0.06 

0.00 

0.48 

0.21 

0.65 

0.21 

0.07 

0.00 

0.58 

0.26 

076 

0.26 

0.09 

0.00 

0.67 

0.54 

2.31 

0.54 

0.19 

0.00 

2.12 

0.29 

0.63 

0.29 

0.10 

■       0.00 

0.53 

0.20 

0.65 

0.20 

0.07 

0.00 

0.58 

0.54 

2.25 

0.54 

0.19 

0.00 

2.06 

0.17 

0.64 

0.17 

0.06 

0.00 

0.58 

0.17 

0.59 

0.17 

0.06 

0.00 

0.53 

0.18 

0.64 

0.18 

0.06 

0.00 

0.58 

0.22 

0.71 

0.22 

0.08 

0.00 

0.63 

0.17 

0.56 

0.17 

0.06 

0.00 

0.50 

0.54 

2.83 

0.54 

0.18 

0.00 

2.65 

0.17 

0.59 

0.17 

0.06 

0.00 

0.53 

0.16 

0.56 

0.16 

0.06 

0.00 

C.50 

0.16 

0.56 

0.16 

0.06 

0.00 

0.50 

0.17 

0.60 

0.17 

0.06 

0.00 

0.54 

0.54 

2.31 

0.54 

0.19 

0.00 

2.12 

0.16 

0.56 

0.16 

0.06 

0.00 

0.50 

0.17 

0.60 

0.17 

0.06 

0.00 

0.S« 

0.16 

0.54 

016 

0.06 

0.00 

0.48 

0.13 

0.47 

0.13 

0.05 

0.00 

0.42 

1.09 

5.39 

1.09 

0.38 

0.00 

5.01 

Year 
2001 
transi- 
tional 
noiv 
feKality 

PE 
RVUs 


Fully  im- 
ptornent- 
ed  facil- 
ity PE 
RVUs 


6.01 
8.02 
0.47 
7.55 
11.97 
0.57 
11.40 
11.91 
0.51 
11.40 
12.10 
0.70 
11.40 
0.55 
0.07 
0.48 
0.66 
006 
058 
0.78 
0.10 
0.68 
2.34 
0.21 
2.13 
0.64 
0.11 
053 
0.66 
0.08 
0.58 
2.26 
0.19 
2.07 
0.65 
0.07 
0.58 
0.60 
a07 
0.53 
0.65 
0.07 
0.58 
0.72 
0.09 
0.63 
0.57 
0.07 
0.50 
2.87 
0.20 
2.67 
0.60 
0.07 
0.53 
0.57 
0.07 
0.50 
0.57 
0.07 
0.50 
0.61 
0.07 
0.54 
2.34 
0.21 
2.13 
0.57 
007 
0.50 
0.61 
0.07 
0.54 
0.55 
0.07 
0.48 
0.48 
0.06 
0.42 
5.46 
0.42 
5J54 


NA 
NA 

0.43 
NA 
NA 

0.52 
NA 
NA 

0.52 
NA 
NA 

0.69 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.19 
NA 
NA 

O10 
NA 
NA 

0.07 
NA 
NA 

0.19 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.06 
NA 
NA 

0.18 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
IM 

0.19 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.38 
NA 


Year 
2001 
transi- 
tional 
facHity 

PE 
RVUs 


NA 
NA 

0.47 
NA 
NA 

0.57 
NA 
NA 

0.51 
NA 
NA 

0.70 
NA 
NA 

0.07 
NA 
NA 

0.08 
NA 
NA 

0.10 
NA 
NA 

Oil 
NA 
NA 

0.11 
NA 
NA 

0.08 
NA 
NA 

0.19 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.07 
NA 
NA 

0.20 
NA 
NA 

007 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.21 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

006 
NA 
NA 

0.42 
NA 


Mal- 
practice 
RVUs 


0.27 
0.38 
0.05 
0.33 
0.56 
0.06 
0.50 
0.56 
0.06 
0.50 
0.57 
0.07 
0.50 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 
0.01 
003 
0.12 
0.02 
0.10 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.14 
0.04 
0.10 
0.04 
0.01 
0.03 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.03 
0.01 
002 
014 
0.02 
012 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
002 
0.03 
0.01 
0.02 
0.12 
0.02 
0.10 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
001 
0.02 
0.26 
0.04 
0.22 


Fully  im- 
plement. 
ed  non- 
facility 
total 


6.24 
954 
1.70 
7.84 
13.89 
2.06 
11.83 
13.89 
2.06 
11.83 
14.32 
2.49 
11.83 
0.74 
0.24 
0.50 
0.90 
0.29 
0.61 
1.06 
0.36 
0.70 
2.97 
0.75 
2.22 
0.95 
0.40 
0.55 
0.89 
0.28 
0.61 
2.93 
0.77 
2.16 
0.85 
0.24 
0.61 
0.79 
02* 
0.55 
0.86 
0.25 
0.61 
0.97 
0.31 
0.66 
076 
0.24 
0.52 
3.51 
0.74 
2.77 
0.79 
0.24 
0.55 
0.75 
0.23 
0.52 
0.75 
0.23 
0.52 
0.80 
0.24 
0.56 
2.97 
0.75 
2.22 
0.75 
0.23 
0.52 
0.80 
0.24 
0.56 
0.73 
0.23 
0.50 
0.63 
0.19 
0.44 
6.74 
1.51 
5.23 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


6.28 
9.63 

1.74 
7.88 
14.01 
2.11 
11.90 
13  95 
2.05 
11.90 
14.40 
2.50 
11.90 
0.75 
0.25 
0.50 
0.91 
O.X 
061 
1  08 
0.37 
0.71 
3.00 
0.77 
2.23 
0.96 
0.41 
0.55 
0.90 
0.29 
0.61 
2.94 
0.77 
2.17 
0.86 
0.25 
0.61 
0.80 
0.25 
055 
087 
0.26 
0.61 

o.ge 

0.32 
066 
077 
0.25 
0.52 
3.55 
076 
2.79 
0.80 
0.25 
0.55 
0.76 
0.24 
0.52 
076 
0.24 
0.52 
0.81 
055 
0.56 
3.00 
0.77 
2.23 
076 
0.24 
0.52 
0.81 
0.25 
0.56 
0.74 
0.24 
0.50 
0.64 
0.20 
0.44 
6.81 
1.55 
5.26 


Fully  im- 
plement- 
ed tacd- 
ily  total 


NA 
NA 

1  70 
NA 
NA 

2.06 
NA 
l<4A 

2  06 
NA 
NA 

2.49 
NA 
NA 

0.24 
NA 
NA 

0.29 
NA 
NA 

0.36 
NA 
NA 

0.75 
NA 
NA 

040 
NA 
NA 

0.28 
NA 
NA 

0.77 
NA 
IM 

02* 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.31 
NA 
NA 

0.24 
NA 
NA 

074 
NA 
NA 

0.24 
NA 
NA 

0.23 
NA 
NA 

0.23 

tgA 

NA 

0.24 
NA 
NA 

0.75 
NA 
NA 

023 
NA 
NA 

0.24 
NA 
NA 

0.23 
NA 
NA 

0.19 
NA 
NA 

1.51 
NA 


Yaar 

2001 
transi- 
tional 
facility 
total 


Global 


NA 
NA 

1.74 
NA 
NA 

2.11 
NA 
NA 

2.05 
NA 
NA 

2.50 
NA 
NA 

025 
IM 
NA 

0.30 
NA 
NA 

0.37 
IM 
NA 

0.77 
NA 
NA 

0.41 
NA 
NA 

029 
NA 
NA 

0.77 
NA 
NA 

0.25 
NA 
NA 

0.25 
NA 
NA 

0.26  1 
NA  ! 
NA 

0.32 
NA 
NA 

0.25 
NA 
NA 

0.76 
NA 
NA 

o# 

NA 

NA 
0.24 

NA 

NA 
0.24 

NA 

NA 
025 

NA 

NA 
0.77 

NA 

NA 
0.24 

IM 

NA 
0.25 

IM 

NA 
02* 

NA 

NA 
0.20 

NA 

IM 
1.56 

NA 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
X30< 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  OPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association.  AH  Rights  Reserved.  Applicat)le  FARS/DFARS  Apply. 
2  Copyright  1994  Amencan  Dental  Association  All  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relahve  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


73701 

73701 

73701 

73702 

73702 

73702 

73720 

73720 

73720 

73721 

73721 

73721 

73725 

73725 

73725 

74000 

74000 

74000 

74010 

74010 

74010 

74020 

74020 

74020 

74022 

74022 

74022 

74150 

74150 

74150 

74160 

74160 

74160 

74170 

74170 

74170 

74181 

74181 

74181 

74185 

74185 

74185 

74190 

74190 

74190 

74210 

74210 

74210 

74220 

74220 

74220 

74230 

74230 

74230 

74235 

74235 

74235 

74240 

74240 

74240 

74241 

74241 

74241 

74245 

74245 

74245 

74246 

74246 

74246 

74247 

74247 

74247 

74249 

74249 

74249 

74250 

74250 

74250 

74251 

74251 

74251 

74260 


Mod 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


Status 


Description 


Contrast  CAT  scan  o»  leg  

Contrast  CAT  scan  o»  leg  

Contrast  CAT  scan  of  leg 

Contrast  CAT  scans  ot  leg  

Contrast  CAT  scans  ol  leg 

Contrast  CAT  scans  ot  leg  

Magnetic  image,  legfoot  „ 

Magnetic  image,  legiloot  

Magnetic  image,  leg/toot  

Magnetic  image,  joint  of  leg  

Magnetic  image,  joint  of  leg  

Magnetic  image,  joint  of  leg  

Magnetic  image/tower  (mra) 

Magnetic  image/lower  (mra) 

Magnetic  imaga/lower  (mra)  

X-ray  exam  of  atxlomen  

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  

X-ray  exam  of  at>doman  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  aiOdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  series,  abdomen  

X-ray  exam  series,  abdomen  

X-ray  exam  senes,  abdomen  

CAT  scan  of  atxlomen 

CAT  scan  of  atxlomen 

CAT  scan  of  atxlomen 

Contrast  CAT  scan  of  abdomen  .. 
Contrast  CAT  scan  of  atxlomen 
Contrast  CAT  scan  of  atxlomen 
Contrast  CAT  scans,  atxlomen 
Contrast  CAT  scans,  abdomen 
Contrast  CAT  scans,  abdomen 
Magnetic  imageiabdomen  (mri)  ... 
Magnetic  image/atxlomen  (mil)   . 
Magnetic  image/abdomer  (mri)  ... 
Magnetic  image/atxlomen  (MRA)  , 
Magnetic  image/abdomen  (MRA)  , 
Magneto  image/atxlofnen  (MRA)  . 

X-ray  exam  of  peritoneum  

X-ray  exam  of  peritoneum  

X-ray  exam  of  peritoneum  

Contrst  x-ray  exam  of  tfiroal 

Contrst  x-ray  exam  of  ttiroat 

Contrst  x-ray  exam  of  tfiroat 

Contrast  x-ray.  esophagus  

Contrast  x-ray.  esophagus  

Contrast  x-ray.  esophagus  

Cinema  x-ray.  ttiroal/esoph  

Cinema  x-ray.  ttwoal/esoph  

Cinema  x-ray.  ttiroat/esoph  

Remove  esophagus  obstnxrtion  ... 
Remove  esophagus  obstruction  ... 
Remove  esophagus  obstruction  ... 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract  ...., 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-fay  exam,  upper  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

X-ray  exam  of  sm.all  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  


Pliysi- 
dan 
wort( 

RVUs 


1.16 

1.16 

0.00 

1.22 

^22 

0.00 

1.48 

1.48 

0.00 

1.48 

1.48 

0.00 

1.82 

1.82 

0.00 

0.18 

0.18 

0.00 

0.23 

023 

0.00 

0.27 

0.27 

0.00 

0.32 

0.32 

0.00 

1.19 

1.19 

0.00 

1.27 

1.27 

0.00 

1.40 

1.40 

0.00 

1.60 

1.60 

0.00 

1.80 

1.80 

0.00 

0.48 

0.48 

0.00 

0.36 

0.36 

000 

0.46 

0.46 

0.00 

0.53 

0.53 

0.00 

1.19 

1.19 

0.00 

069 

0.69 

0.00 

0.69 

0.69 

0.00 

0.91 

0.91 

0.00 

0.69 

069 

0.00 

0.69 

0.69 

0.00 

0.91 

0.91 

0.00 

0.47 

0.47 

0.00 

0.89 

0.69 

0.00 

0.50 


Fuly im- 
plement- 
ed non- 
facility 

PE 
RVUs 


6.37 

0.40 
5.97 
7.93 
0.42 
7.51 
11.85 
0.52 
11.33 
11.85 
0.52 
11.33 
11.96 
0.63 
11.33 
0.59 
0.06 
0.53 
0.66 
0.08 
0.58 
0.72 
0.09 
0.63 
0.85 
0.11 
0.74 
6.13 
0.41 
5.72 
7.36 
0.44 
6.92 
9.07 
0.49 
8.58 
11.89 
0.56 
11.33 
11.96 
0.63 
11.33 
1.49 
0.17 
1.32 
1.33 
0.13 
1.20 
1.36 
0.16 
1.20 
1.51 
0.19 
1.32 
3.06 
0.41 
2.65 
1.72 
0.24 
1.48 
1.75 
0.24 
1,51 
2.72 
0.32 
2.40 
1.90 
0.24 
1.66 
1.94 
0.24 
1.70 
292 
0.32 
2.60 
1.48 
016 
1.32 
1.56 
0.24 
1.32 
1.68 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


645 
0.44 
6.01 
8.01 
0.46 
7.56 
1197 
0.57 
11.40 
11.91 
0.51 
11.40 
12.05 
0.65 
11.40 
0.60 
0.07 
0.53 
0.67 
0.09 
0.58 
0.73 
0.10 
0.63 
0.87 
0.12 
0.75 
6.20 
0.45 
5.75 
7.44 
0.48 
6.96 
9.17 
0.54 
8.63 
12.02 
0.62 
11.40 
12.07 
0.67 
11.40 
1.49 
0.16 
1.33 
1.35 
0.14 
1.21 
1.39 
0.18 
1.21 
1  54 
0.21 
133 
3.12 
0.45 
2.67 
1.76 
0.27 
1.49 
1.79 
0.27 
1.52 
2.77 
0.35 
242 
1.94 
0.27 
1.67 
1.98 
027 
1.71 
^97 
0.35 
2.62 
1.51 
0.18 
1.33 
1.57 
024 
1.33 
1.71 


Fulty  im- 

plernent- 

ed  faal- 

ityPE 

RVUs 


MA 

0.40 
MA 
NA 

0.42 
^4A 
NA 

0.52 
NA 
NA 

0.52 
NA 
NA 

0.63 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.09 
NA 
NA 

0.11 
NA 
NA 

0.41 
NA 
NA 

0.44 
NA 
NA 

0.49 
NA 
NA 

0.56 

NA 

0.63 
NA 
NA 

0.17 
NA 
NA 

0.13 
NA 
NA 

0.16 
NA 
NA 

0.19 
NA 
NA 

0.41 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.32 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.32 
NA 
NA 

0.16 
NA 
NA 

0.24 
NA 
NA 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 

0.44 
NA 
NA 

0.46 
NA 
NA 

0.57 
NA 
NA 

0.51 
NA 
NA 

0.65 
NA 
NA 

007 
NA 
NA 

0.09 
NA 
NA 

0.10 

NA 

0.12 

NA 

NA 

0.45 

NA 

NA 

048 

NA 

0.54 
NA 
NA 

0.62 
NA 
NA 

0.67 
NA 
NA 

0.16 
NA 
NA 

0.14 
NA 
NA 

0.18 
NA 
NA 

0.21 
NA 
NA 

045 
NA 
NA 

0.27 
NA 
NA 

0.27 
NA 
NA 

0.35 
NA 
NA 

0.27 
NA 
NA 

0.27 
NA 
NA 

035 
NA 
NA 

0.18 
NA 
NA 

0.24 
NA 
NA 


Mal- 
practice 
RVUs 


0.32 

0.05 

0.27 

0.38 

0,05 

0.33 

0.56 

006 

0.50 

0.56 

0.06 

0.50 

0.57 

0.07 

0.50 

0.03 

0.01 

002 

0.04 

0.01 

0.03 

0.04 

001 

003 

0.05 

0.01 

0.04 

0.31 

0.05 

0.26 

0.36 

0.05 

0.31 

0.43 

0.06 

037 

0,56 

0.06 

0.50 

0.57 

0.07 

0.50 

0.08 

0.02 

0.06 

0.06 

0.01 

0.05 

007 

0.02 

0.05 

0.08 

0.02 

0.06 

0.17 

0.05 

012 

010 

0.03 

0.07 

0.10 

0.03 

0.07 

0.15 

0.04 

0.11 

0.11 

0.03 

0.08 

0.12 

0.03 

0.09 

0.16 

0.04 

0.12 

008 

0.02 

0.06 

0.09 

0.03 

0.06 

0.09 


Fully  im- 
plement- 
ed non- 
lacility 
total 


785 
1.61 
6.24 
9.53 
1.69 
7.84 
13.89 
2.06 
11,83 
13  89 
2.06 
11.83 
14.35 
2.52 
11.83 
080 
0.25 
055 
093 
032 
0.61 
1.03 
0.37 
0.66 
1.22 
0.44 
0.78 
7.63 
1.65 
598 
899 
1  76 
7.23 
10.90 
1  95 
8.95 
14.05 
222 
11.83 
14,33 
2.50 
11.83 
2.05 
0.67 
1.38 
1.75 
0.50 
1.25 
1.89 
0.64 
1.25 
212 
0.74 
1.38 
4.42 
1.65 
2,77 
2.51 
0.96 
1.55 
2.54 
0.96 
1  58 
3.78 
1.27 
251 
2.70 
0.96 
1.74 
2.75 
0.96 
1.79 
3.99 
1.27 
2.72 
2.03 
0.65 
1.38 
2.34 
0.96 
1.38 
2.27 


Year 
2001 
transi- 
tional 
norv 
fadlity 
total 


7.93 
1.65 
6.28 
9.61 
1,73 
7.88 
14.01 
2.11 
11.90 
13.95 
2.05 
11.90 
14.44 
2.54 
11.90 
0.81 
0.26 
0.55 
0.94 
033 
0.61 
1.04 
0.38 
0.66 
1.24 
045 
0.79 
7.70 
1.69 
6.01 
907 
1.80 
7.27 
11.00 
2.00 
900 
14,18 
228 
11.90 
14.44 
254 
11  90 
2.05 
0.66 
1  39 
1.77 
0.51 
126 
1.92 
0.66 
1.26 
2.15 
0.76 
1.39 
4.48 
1.69 
2.79 
2.55 
0.99 
1.56 
2.58 
0.99 
1.59 
3.83 
1.30 
2.53 
2.74 
0.99 
1.75 
279 
0.99 
1.80 
4.04 
1.30 
2.74 
206 
0.67 
1,39 
2.35 
0.96 
1.39 
2.30 


Fully  im- 
plement- 
ad  tadl- 
ity  total 


NA 

1,61 

NA 

NA 

1.69 

NA 

NA 

206 

NA 

NA 

2.06 

NA 

NA 

2.52 

K4A 

NA 

0.25 

NA 

NA 

0.32 

NA 

NA 

0.37 

NA 

NA 

0.44 

NA 

NA 

1.65 

NA 

NA 

1.76 

NA 

NA 

1.95 

NA 

NA 

2.22 

NA 

NA 

2.50 

NA 

NA 

0.67 

NA 

NA 

0.50 

NA 

NA 

0.64 

NA 

NA 

0.74 

NA 

NA 

1.65 

NA 

NA 

0.96 

NA 

NA 

0.96 

NA 

NA 

1.27 

NA 

NA 

0.96 

NA 

NA 

0.96 

NA 

NA 

1.27 

NA 

NA 

0.65 

NA 

NA 

0.96 

NA 

NA 


Year 
2001 


tional 
labNty 
total 


NA 

165 
NA 
NA 

1.73 
NA 
NA 

2.11 
NA 
NA 

2.05 
NA 
NA 

2.54 
NA 
NA 

0.26 
NA 
NA 

0.33 
NA 
NA 

0.38 
NA 
NA 

0.45 
NA 
NA 

1.69 
NA 
NA 

1  80 

NA 

2.00 
NA 
NA 

2.28 
NA 
NA 

2.54 
NA 
NA 

0.66 
NA 
NA 

0.51 
NA 
NA 

0.66 
NA 
NA 

0.78 
NA 
NA 

1.69 
NA 
NA 

099 
NA 
NA 

0.99 
NA 
NA 

1.30 
NA 
NA 

0.99 
NA 
NA 

099 
NA 
NA 

1.30 
NA 
NA 

0.67 
NA 
NA 

0.96 
NA 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descnptions  only  are  copyiight  2000  Amencan  Medical  Association.  All  Rights  Resewed.  Applicable  FARS/DFARS  Apply 
»Copynght  1 994  Amencan  Dental  Association.  AH  nghts  reserved. 


CPTV 

» 

HCPCS' 

74260 

26 

74260 

TC 

74270 

74270 

26 

74270 

TC 

74280 

74280 

26 

,  74280 

TC 

1  74283 
'  74283 

26 

74283 

TC 

74290 

74290 

26 

1  74290 
1  74291 

TC 

74291 

26 

74291 

TC 

74300 

74300 

26 

74300 

TC 

74301 

74301 

26 

74301 

TC 

74305 

74305 

26 

74305 

TC 

74320 

74320 

26 

74320 

TC 

74327 

74327 

26 

74327 

TC 

74328 

74328 

26 

74328 

TC 

74329 

74329 

26 

74329 

TC 

74330 

74330 

26 

1  74330 

TC 

74340 

74340 

26 

74340 

TC 

74350 

'  74350 

26 

74350 

TC 

,  74355 

74355 

26 

74355 

TC 

74360 

74360 

26 

74360 

TC 

74363 

,... 

74363 

26 

74363 

TC 

74400 

74400 

26 

74400 

TC 

74410 

74410 

26 

74410 

TC 

74415 

74415 

26 

74415 

TC 

74420 

74420 

26 

74420 

TC 

74425 

74425 

26 

74425 

TC 

74430 

74430 

26 

74430 

TC 

74440 

74440 

26 

74440 

TC 

74445 

74445 

26 

74445 

TC 

74450 

74450 

26 

^PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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44279 


•r 

D1 

ISI- 

lal 

Global 

(ity 
al 

r4A 

XXX 

165 

XXX 

MA 

XXX 

NA 

XXX 

.73 

XXX 

NA 

XXX 

NA 

XXX 

M1 

XXX 

NA 

XXX 

NA 

XXX 

J.05 

XXX 

NA 

XXX 

NA 

XXX 

1.5* 

XXX 

NA 

XXX 

NA 

XXX 

).26 

XXX 

NA 

XXX 

NA 

XXX 

)33 

XXX 

NA 

XXX 

NA 

XXX 

)38 

XXX 

NA 

XXX 

NA 

XXX 

).45 

XXX 

NA 

XXX 

NA 

XXX 

.69 

XXX 

NA 

XXX 

NA 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


74260 
74260 
74270 
74270 
74270 
74280 
74280 
74280 
74283 
74283 
74283 
74290 
74290 
74290 
74291 
74291 
74291 
74300 
74300 
74300 
74301 
74301 
74301 
74305 
74305 
74305 
74320 
74320 
74320 
74327 
74327 
74327 
74328 
74328 
74328 
74329 
74329 
74329 
74330 
74330 
74330 
74340 
74340 
74340 
74350 
74350 
74350 
74355 
74355 
74355 
74360 
74360 
74360 
74363 
74363 
74363 
74400 
74400 
74400 
74410 
74410 
74410 
74415 
74415 
74415 
74420 
74420 
74420 
74425 
74425 
74425 
74430 
74430 
74430 
74440 
74440 
74440 
74445 
74445 
74445 
74450 
74450 


Mod 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 


Status 


Description 


X-ray  exam  ol  small  tx>wel  .... 
X-ray  exam  at  small  bowel  .... 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray,  gallbladder  .... 
Contrast  x-ray.  gallbladder  .... 
Contrast  x-ray,  gallbladder    ... 
Contrast  x-rays,  gallbladder .,. 
Contrast  x-rays,  gallbladder ,,. 
Contrast  x-rays,  gallbladder ... 

X-ray  bile  ducts/parKrsas  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

X-rays  at  surgery  add-on  , 

X-rays  at  sorgery  add-on  

X-rays  at  surgery  add-on  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

Contrast  x-ray  ol  bile  ducts  ... 
Contrast  x-ray  of  bile  ducts  ... 
Contrast  x-ray  of  bile  ducts  ... 

X-ray  bile  stone  removal 

X-ray  bile  stone  removal 

X-ray  bile  stone  removal 

Xray  bile  duct  endoscopy  

Xray  bile  duct  endoscopy  

Xray  bile  duct  endoscopy  

X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  bile/panc  endoscopy  ..... 

X-ray  bile/panc  endoscopy  

X-ray  bile/panc  endoscopy  

X-ray  guide  for  Gl  tube 

X-ray  guide  tor  Gl  lube 

X-ray  guide  for  Gl  tutje  

X-ray  guide,  stomach  tube  

X-ray  guide,  stomach  tube  

X-ray  guide,  stomach  tutie  

X-ray  guide,  intestinal  tube 

X-ray  guide,  intestinal  tube 

X-ray  guide,  intestinal  tube 

X-ray  guide,  Gl  dilation 

X-ray  guide,  Gl  dilation 

X-ray  guide,  Gl  dttation 

X-ray.  bile  duct  dilation  

X-ray.  bile  duct  dilation 

X-ray,  bile  duct  dilation  

Contrst  x-ray,  unnary  tract 

Contrst  x-ray,  unnary  tract  

Contrst  x-ray,  unnary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  unnary  tract 

Contrst  x-ray,  unnary  traa 

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  urinary  tract 

Contrst  x-ray,  unnary  tract  

Contrst  x-ray.  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  unnary  trart 

Contrst  x-ray,  urinary  tract 

Contrast  x-ray.  bladder 

Contrast  x-ray,  bladder 

Contrast  x-ray,  bladder 

X-ray,  male  genital  tract  

X-ray,  msUe  genital  trad  

X-ray,  male  genital  tiact  

X-ray  exam  of  panis 

X-ray  exam  of  penis 

X-ray  exam  of  penis  

X-ray,  urethra/bladder 

X-ray,  urethra/bladder 


Physi- 
cian 
wort( 

RVUs 

Fully  im- 
plarnam- 
ed  non- 

farility 
PE 

RVUs 

0.50 

0.17 

0.00 

1.51 

0.69 

1.96 

0,69 

0.24 

0.00 

1.72 

0.99 

2.60 

0.99 

0.34 

0.00 

2.26 

2.02 

3.29 

2.02 

0,70 

0.00 

2.59 

0.32 

0,85 

0.32 

0,11 

0.00 

0.74 

0.20 

0.49 

0.20 

0,07 

0.00 

0,42 

0.00 

0.00 

0.36 

0.13 

0.00 

0.00 

0.00 

0.00 

0.21 

0.07 

0.00 

0.00 

0.42 

0.94 

0.42 

0.15 

0.00 

0,79 

0.54 

3,38 

0.54 

0.19 

0.00 

3.19 

0.70 

2.02 

0.70 

0.24 

0.00 

1.78 

0.70 

3.43 

0.70 

0.24 

0,00 

319 

0,70 

3.43 

0.70 

0.24 

0.00 

3.19 

0.90 

3,50 

0.90 

0.31 

0.00 

3.19 

0.54 

2.84 

0.54 

0.19 

0.00 

2.65 

0.76 

3.45 

0.76 

0.26 

0.00 

319 

0.76 

2.91 

0.76 

0.26 

aoo 

2.65 

0.54 

3.38 

0.54 

0,19 

0.00 

3,19 

0.88 

6,47 

0.88 

0.30 

0.00 

6.17 

0.49 

1.87 

0.49 

0.17 

0.00 

1.70 

0.49 

2.14 

0.49 

0.17 

0.00 

1.97 

0.49 

2.31 

0.49 

0.17 

0.00 

2.14 

0.36 

2.77 

0.36 

0.12 

0.00 

265 

0.36 

1.44 

0.36 

0.12 

0.00 

1.32 

0.32 

1.18 

0.32 

0.11 

0.00 

1.07 

0.38 

1.27 

0.38 

0.13 

0.00 

1,14 

1.14 

1.53 

1.14 

039 

0.00 

1.14 

0.33 

1.59 

0.33 

0,11 

Year 

2001 
transi- 
tional 

noo- 
fadlity 

PE 
RVUs 


0.19 
1.52 
2.00 
0.27 
1.73 
2.65 
0.38 
2.27 
3.38 
0.77 
2.61 
0.87 
0.12 
0.75 
0.50 
0.08 
0.42 
0.00 
0.14 
0.00 
0.00 
0.08 
0.00 
0,97 
0.17 
0.80 
3.42 
0.21 
3.21 
2.06 
0.27 
1.79 
3.48 
0.27 
3.21 
3.48 
0.27 
3.21 
3.53 
0.32 
3.21 
2.68 
0.21 
2.67 
3.50 
0.29 
3.21 
2.96 
0.29 
2.67 
342 
0.21 
3.21 
6.54 
0.33 
6.21 
1.90 
0.19 
1.71 
2.17 
0.19 
1.98 
2.34 
0.19 
2.15 
2.80 
0.13 
2.67 
1,46 
0.13 
1.33 
liO 
0.12 
1.08 
1.29 
0.14 
1.15 
1.58 
0.43 
1.15 
1.61 
0.12 


Fully  im- 
plement- 
ed faol- 
rtyPE 
FiVUs 


0.17 
NA 
NA 

0.24 
NA 

•  NA 

0.34 
NA 
NA 

0.70 
NA 
NA 

0,11 
NA 
NA 

0.07 
NA 
NA 

0.13 
NA 
NA 

0.07 
NA 
NA 

0.15 
NA 
NA 

0.19 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.31 
NA 
NA 

0.19 
NA 
NA 

0.26 
NA 
NA 

0.26 
NA 
NA 

0.19 
NA 
NA 

0.30 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.12 
NA 
NA 

0.12 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.39 
NA 
NA 

0.11 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


0.19 
NA 
NA 

0.27 
NA 

0.38 
NA 
NA 

0.77 
NA 
NA 

0.12 
NA 
NA 

0.08 
NA 
NA 

014 
NA 
NA 

0.08 
NA 
NA 

0.17 
NA 
NA 

0.21 
NA 
NA 

0.27 
NA 
NA 

0.27 
NA 
NA 

0.27 
NA 
NA 

0.32 
NA 
NA 

0.21 
NA 
NA 

0.29 
NA 
NA 

0.29 
NA 
NA 

051 
NA 
NA 

0.33 
NA 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.13 
NA 
NA 

0.13 
NA 
NA 

0.12 
NA 
NA 

0,14 
NA 
NA 

0,43 
NA 
NA 

0,12 


1 

Mal- 

FuHy im- 
plement- 

Year 
2001 
transi- 

Futyim- 

Year 

2001 

practice 
RVUs 

od  noo- 

facility 

total 

tional 
non- 

taaWy 
total 

pttrrwnt- 
adtadl- 
iiy  total 

transi- 
tional 
fanli.-y 
total 

•^'ibal 

0.02 

0.69 

0.71 

0.69 

0.71 

XXX 

0.07 

1.58 

1.59 

NA 

NA 

XXX 

0.12 

2.77 

2.81 

NA 

NA 

XXX 

0.03 

0.96 

0.99 

0.96 

099 

XXX 

0.09 

1.81 

1.82 

NA 

NA 

XXX 

0,15 

3.74 

3.79 

NA 

NA 

XXX 

0,04 

1.37 

1,41 

1.37 

1.41 

XXX 

0.11 

2.37 

2.38 

NA 

NA 

XXX 

0.20 

5.51 

5.60 

NA 

NA 

XXX 

o.oe 

2.80 

2.87 

2.80 

2.87 

XXX 

0.12 

2.71 

2.73 

NA 

NA 

XXX 

0.05 

1.22 

1.24 

NA 

NA 

XXX 

0.01 

0.44 

0.45 

044 

045 

XXX 

0.04 

0.78 

0,79 

NA 

NA 

XXX 

0.03 

0.72 

0.73 

NA 

NA 

XXX 

0.01 

0.28 

0.29 

0.28 

0.29 

XXX 

0.02 

0,44 

0,44 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.01 

0.50 

0.51 

0.50 

0.51 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

zzz 

0.01 

0.29 

0.x 

0.29 

0.30 

zzz 

0.00 

0.00 

0,00 

NA 

NA 

zzz 

0.06 

1.42 

145 

NA 

NA 

XXX 

0.02 

0.59 

0,61 

0.59 

0.61 

XXX 

0.04 

0.83 

0.84 

NA 

NA 

XXX 

0.16 

4.08 

4.12 

NA 

NA 

XXX 

0.02 

075 

0.77 

0.75 

077 

XXX 

0.14 

3.33 

3.35 

NA 

NA 

XXX 

0.12 

2.84 

2.88 

NA 

NA 

XXX 

0.03 

0.97 

1.00 

0.97 

1.00 

XXX 

0.09 

1.87 

1.88 

NA 

NA 

XXX 

0.17 

4.30 

4.35 

NA 

NA 

XXX 

0.03 

0.d7 

1.00 

0.97 

1.00 

XXX 

0.14 

3.33 

3.35 

NA 

NA 

XXX 

0.17 

4.30 

4.35 

NA 

NA 

XXX 

0.03 

0.97 

1.00 

0  97 

1.00 

XXX 

0.14 

3.33 

3.35 

NA 

NA 

XXX 

0.18 

4.58 

4.61 

NA 

NA 

XXX 

0.04 

1.25 

126 

1.25 

1i6 

XXX 

0.14 

333 

3.35 

NA 

NA 

XXX 

0.14 

3.52 

3.56 

NA 

NA 

XXX 

0.02 

0.75 

0.77 

0.75 

077 

XXX 

0,12 

2.77 

2.79 

NA 

NA 

XXX 

0.17 

4.38 

4.43 

NA 

NA 

XXX 

0.03 

1.05 

1.08 

1.05 

1.08 

XXX 

0.14 

333 

3.35 

NA 

NA 

XXX 

0.15 

3.82 

3.87 

NA 

NA 

XXX 

0.03 

1.05 

1.06 

105 

1.08 

XXX 

0.12 

2.77 

2,79 

NA 

NA 

XXX 

0.16 

4.08 

4,12 

NA 

NA 

XXX 

0.02 

0.75 

0.77 

075 

0.77 

XXX 

0.14 

3.33 

3.35 

NA 

NA 

XXX 

0.32 

767 

7.74 

NA 

NA 

XXX 

0.04 

1.22 

1.25 

1.22 

^25 

XXX 

0.28 

6.45 

6.49 

NA 

NA 

XXX 

0.11 

2.47 

2.50 

NA 

NA 

XXX 

0.02 

0.68 

0.70 

0.68 

0.70 

XXX 

0.09 

1.79 

1.80 

NA 

NA 

XXX 

0.11 

2.74 

277 

NA 

NA 

XXX 

0.02 

0.68 

0.70 

068 

0.70 

XXX 

0.09 

2.06 

2.07 

NA 

NA 

XXX 

0.12 

2.92 

2.95 

NA 

NA 

XXX 

0.02 

0.68 

0,70 

0.68 

0.70 

XXX 

0.10 

2.24 

2.25 

NA 

NA 

XXX 

0.14 

3.27 

3.30 

NA 

NA 

XXX 

0.02 

0.50 

0.51 

0.50 

0.51 

XXX 

0.12 

2.77 

279 

NA 

NA 

XXX 

0.07 

1.87 

189 

NA 

NA 

XXX 

0.01 

0.49 

0.50 

049 

0.50 

XXX 

0.06 

1.38 

1.39 

NA 

NA 

XXX 

0.06 

1.56 

1.58 

NA 

NA 

XXX 

0.01 

044 

0.45 

0,44 

0.45 

XXX 

0.05 

1.12 

1.13 

NA 

NA 

XXX 

0.07 

1,72 

1.74 

NA 

NA 

XXX 

0.02 

0.53 

0.54 

0.53 

0.54 

XXX 

0.05 

1  19 

1.20 

NA 

NA 

XXX 

0,11 

2.78 

283 

NA 

NA 

XXX 

0.06 

1.59 

1.63 

1,59 

1.63 

XXX 

0.05 

1.19 

1.20 

NA 

NA 

XXX 

0.08 

2.00 

2,02 

NA 

NA 

XXX 

0.01 

0.45 

0,46 

0.45 

0.46 

XXX 

<  OPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


Mod 


Status 


74450 

TC 

A 

74455 

A 

74455 

26 

A 

74455 

TC 

A 

74470 

A 

74470 

26 

A 

74470 

TC 

A 

74475 

A 

74475 

26 

A 

74475 

TC 

A 

744B0 

A 

74480 

26 

A 

74480 

TC 

A 

74485 

A 

74485 

26 

A 

74485 

TC 

A 

74710 

A 

74710 

26 

A 

74710 

TC 

A 

74740 



A 

74740 

26 

A 

74740 

TC 

A 

74742 

A 

74742 

26 

A 

74742 

TC 

A 

74775 

A 

74775 

26 

A 

74775 

TC 

A 

75552 

A 

75552 

26 

A 

75552 

TC 

A 

75553 

A 

75553 

26 

A 

75553 

TC 

A 

75654 

A 

75554 

26 

A 

75554 

TC 

A 

75555 

A 

75555 

26 

A 

75555 

TC 

A 

75556 

N 

7560C 

A 

75600 

28 

A 

75600 

TC 

A 

75605 

A 

75606 

26 

A 

75606 

TC 

A 

75625 

A 

75825 

26 

A 

75625 

TC 

A 

75630 

A 

75630 

26 

A 

75630 

TC 

A 

75650 

A 

75650 

26 

A 

75650 

TC 

A 

75658 

A 

75658 

26 

A 

75658 

TC 

A 

75660 

A 

75660 

26 

A 

75660 

TC 

A 

75662 

A 

75662 

26 

A 

75662 

TC 

A 

75665 

A 

75665 

26 

A 

75665 

TC 

A 

75671 

A 

75671 

26 

A 

75671 

TC 

A 

75676 

A 

75678 

26 

A 

75676 

TC 

A 

75680 

A 

75680 

26 

A 

75680 

TC 

A 

75685 

A 

75685 

26 

A 

75685 

TC 

A 

75705 

A 

75705 

26 

A 

Dascription 


X-ray,  urelhra/blacMsr 

X-ray,  urathra/Uaddar 

X-ray.  urethra/bladdar 

X-ray,  urethra/bladder 

X-ray  exam  of  kidriey  lesion  . 

X-ray  exam  of  kidney  lesion  . 

X-ray  exam  of  kidney  lesion  . 

X-ray  controf,  cath  insert  

X-ray  control,  oath  insert  

X-ray  control,  cath  insert    

X-ray  control,  cath  insert  

X-ray  control,  cath  insen  

X-ray  control,  cath  insert  

X-ray  guide.  GU  dilation  

X-ray  guide.  QU  dilation  

X-ray  guide.  GU  dilation  

X-ray  m— auramant  of  patvia 

X-ray  maasuremant  of  paMa 

X-ray  measurement  of  petvia 

X-ray.  female  gerutai  tract  .... 

X-ray.  female  genital  tract  .... 

X-ray,  female  genital  tract  .... 

X-ray,  faNopian  tuba 

X-ray,  fallopian  tuba 

X-ray,  fallopian  tuba 

X-ray  exam  of  perineum  

X-ray  exam  of  penneum  

X-ray  exam  of  pennaum  

Magnetic  image,  myocardium 

Magnetic  image,  myocardium 

Magnetic  image,  myocardium 

Magneticimage,  myocardium 
image,  myocardium 
image,  myocardium 

CanSac  MRI/funcnon  

Caidtoc  MRl/lunctioo _ 

Caidac  MRI/lunction 

Can«ac  MRMknHad  study 

Cantac  MRI/Kmitad  study 

Cardiac  MRl/Iimrted  study 

Cardiac  MRIAlow  mapping  .... 

Contrast  x-ray  exam  of  aorta  . 

Cortrast  x-ray  exam  of  aorta  . 

Contrast  x-ray  exam  of  aorta  . 

Cof<iasl  x-iay  exam  of  aorta  . 

Connaat  x-ray  axam  of  aorta  . 

CotMiast  x-ray  axam  of  aotta  . 

CaiMiaat  x-ray  exam  of  aorta  . 

Contrast  x-ray  exam  of  aorta  . 

Conlnst  x-ray  exam  of  aorta  . 

X-ray  aorta,  lag  aitsriss 

X-ray  aorta,  lag  aitaries 

X-ray  aorta,  lag  arteries 

Artery  x-iays.  head  &  nect<  .... 

Artery  x-rays,  head  A  nedi  .„. 

Aftsry  x-rays,  head  &  nadt .... 

Artery  x-rays,  arm    

Artery  x-rays,  arm    

Artery  x-rays,  arm     

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  .._ 

Artery  x-rays,  head  &  neck  ..„ 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck  .... 

Artery  x-iays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  head  &  neck  „.. 

Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  neck 

Artery  x-rays,  neck „ 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 


Ptiysi- 
dwi 
iMork 

RVUa 


0.00 

0.33 

0.33 

0.00 

0.54 

0.54, 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.34 

0.34 

0.00 

0.38 

0.38 

0.00 

0.61 

0.61 

0.00 

0.62 

0.62 

0.00 

160 

1.80 

0.00 

0.02 

0.02 

0.00 

1.83 

1.83 

0.00 

1.74 

1.74 

0.00 

0.00 

049 

0.49 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.79 

1.79 

0.00 

1.49 

1.49 

0.00 

1.31 

1.31 

0.00 

1  31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

2.18 

2.18 


Fully  Im- 


adnon- 
lacillty 

PE 
RVUs 


1.48 

1.70 

0.11 

1.59 

1.45 

0.19 

1.26 

4.31 

0.19 

4.12 

4.31 

0.19 

4.12 

3.37 

0.18 

3.19 

1.19 

0.12 

1.07 

1.45 

0.13 

1.32 

3.40 

0.21 

3.19 

1.70 

0.22 

1.48 

11.89 

0.56 

11.33 

12.03 

0.70 

11.33 

12.01 

0.68 

11.33 

12.02 

0.69 

11.33 

0.00 

12.94 

0.20 

12.74 

13.17 

0.43 

12.74 

13.14 

0.40 

12.74 

13.92 

0.65 

13.27 

13.26 

0.52 

12.74 

13.25 

0.51 

12.74 

13.21 

0.47 

12.74 

13.37 

0.63 

12.74 

13.21 

0.47 

12.74 

13.32 

0.58 

12.74 

13.21 

0.47 

1274 

13.32 

0.58 

12.74 

13.20 

0.46 

12.74 

13.51 

0.77 


Year 

2001 
Iransi- 
tkxial 

norv 
facility 

PE 
RVUs 


1.49 

1.72 

0.12 

1.60 

1.48 

0.21 

1.27 

4.35 

0.21 

4.14 

4.35 

0.21 

4.14 

3.41 

0.20 

3.21 

1.21 

0.13 

1.08 

1.47 

0.14 

1.33 

3.44 

0.23 

3.21 

1.73 

0.24 

1.49 

12.02 

0.62 

11.40 

12.12 

0.72 

11.40 

12.11 

0.71 

11.40 

12.11 

0.71 

11.40 

0.00 

13.02 

0.21 

12.81 

13.27 

0.46 

12.81 

13.25 

0.44 

1281 

14.00 

0.65 

13.36 

13.38 

0.57 

12.81 

13.35 

0.54 

12.81 

13.32 

0.51 

12.81 

13.48 

0.67 

12  81 

13.32 

0.51 

12.81 

13.45 

0.64 

12.81 

13.32 

0.51 

12.81 

13.45 

0.64 

12.81 

13.31 

0.50 

12.81 

13.65 

0.84 


Fully  tm- 
pleifient- 
ed  fadl- 
llyPE 
RVUs 


NA 
NA 

0.11 
IM 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.18 
NA 
NA 

0.12 
NA 
NA 

0.13 
NA 
NA 

0.21 
NA 
NA 

0.22 
NA 
NA 

0.56 
NA 
NA 

0.70 
NA 
NA 

068 
NA 
NA 

0.69 
NA 

0.00 
NA 

0.20 
NA 
NA 

0.43 
NA 
NA 

0.40 
NA 
NA 

0.65 
NA 
NA 

0.52 
NA 
NA 

0.51 
NA 
NA 

0.47 
NA 
NA 

0.63 
NA 
NA 

0.47 
NA 
NA 

0.58 
NA 
NA 

0.47 
NA 
NA 

0.58 
NA 
NA 

0.46 
NA 
NA 

0.77 


Vaar 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 
NA 

0.12 
NA 
NA 

0.21 
NA 
NA 

0.21 
NA 
NA 

0.21 
NA 
NA 

0.20 
NA 
NA 

0.13 
NA 
NA 

0.14 
NA 
l<4A 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.62 
NA 
NA 

0.72 
NA 
NA 

0.71 
NA 
NA 

0.71 
NA 

o.db 

NA 

0.21 
NA 
NA 

0.46 
NA 
NA 

0.44 
NA 
NA 

0.65 
NA 
NA 

0.57 
NA 
NA 

0.54 
NA 
NA 

0.51 
NA 
NA 

0.67 
NA 
NA 

0.51 
NA 
NA 

0.64 
NA 
NA 

0.51 
NA 
NA 

0.64 
NA 
NA 

0.50 
NA 
NA 

0.84 


Mai- 
practk» 
RVUs 


0.07 

0.09 

0.01 

0.08 

0.08 

0.02 

0.06 

0.21 

0.02 

0.19 

0.21 

0.02 

0.19 

0.16 

0.02 

0.14 

0.06 

0.01 

0.05 

0.06 

0.02 

0.06 

0.18 

0.02 

0.14 

0.10 

0.03 

0.07 

0.56 

0.06 

0.50 

0.58 

0.08 

0.50 

0.57 

0.07 

0.50 

0.56 

0.06 

0.50 

0.00 

0.58 

0.02 

0.56 

0.60 

0.04 

0.56 

0.61 

0.05 

0.56 

0.66 

0.07 

0.59 

0.62 

0.06 

0.56 

0.81 

0.05 

0.56 

0.81 

0.05 

0.56 

0.62 

0.06 

0.58 

0.62 

0.06 

0.56 

0.83 

0.07 

0.56 

0.62 

0.06 

0.56 

063 

0.07 

0.56 

0.61 

0.06 

0.56 

0.65 

0.09 


FuHy  im- 
piernent- 
ed  non- 
facility 
total 


1.55 

2.12 

0.45 

1.67 

2.07 

0.75 

1.32 

5.06 

0.75 

4.31 

5.06 

0.75 

4.31 

4.07 

0.74 

3.33 

1.59 

0.47 

1.12 

1.91 

0.53 

1.38 

4.17 

0.84 

3.33 

242 

0.87 

1.55 

14.05 

2.22 

11.83 

12.63 

0.80 

11.83 

14.41 

2.58 

11.83 

14.32 

2.49 

11.83 

0.00 

14.01 

0.71 

13.30 

14.91 

1.61 

13.30 

14.89 

1.59 

13.30 

1637 

2.51 

13.86 

15.37 

2.07 

13.M 

15.17 

1.87 

13.30 

15.13 

1  83 

13.30 

15.65 

2.35 

13.30 

15.14 

1.84 

13.» 

15.61 

2.31 

13.30 

15.14 

1.84 

13.30 

15.81 

2.31 

13.30 

15.12 

1.82 

13.30 

16.34 

3.04 


Year 
2001 
ttansi- 
tkmai 
non- 
fadlity 
total 


1.56 

2.14 

0.46 

1.68 

2.10 

0.77 

1.33 

5.10 

0.77 

4.33 

5.10 

0.77 

4.33 

4.11 

0.76 

3.35 

1.61 

0.48 

1.13 

1.93 

0.54 

1.39 

4.21 

0.86 

3.35 

2.45 

0.89 

1.56 

14.18 

2.28 

11.90 

12.72 

0.82 

11.90 

14.51 

2.61 

11.90 

14.41 

2.51 

1190 

0.00 

14.09 

0.72 

13.37 

15.01 

1*« 

13.37 

15iX> 

1.63 

13.37 

16.45 

2.51 

13.94 

15.48 

2.12 

13.37 

15.27 

1.90 

13.37 

15.24 

1.87 

13.37 

15.76 

239 

13.37 

15.25 

1.88 

13.37 

16.74 

2.37 

13.37 

15.25 

1.88 

13.37 

15.74 

2.37 

13.37 

16.23 

1.86 

13.37 

16.48 

3.11 


FuUy  im- 
plernant- 
ed  facil- 
ity total 


NA 
NA 

0.45 
NA 
NA 

0.75 
NA 
NA 

0.75 
NA 
NA 

0.75 
NA 
NA 

0.74 
NA 
NA 

0.47 
NA 
NA 

0.53 
NA 
NA 

0.84 
NA 
NA 

0.87 
NA 
NA 

2.22 
NA 
NA 

0.80 
NA 
NA 

2.58 
NA 
NA 

2.49 
NA 

0.00 
NA 

0.71 
NA 

1.61 
NA 
NA 

1.59 
NA 
NA 

2.51 
NA 
NA 

2.07 
NA 
NA 

1.87 
NA 
NA 

1.83 
NA 
NA 

2.35 
NA 
NA 

1.84 
NA 
NA 

2.31 
NA 
NA 

1.84 
NA 
NA 

2.31 
NA 
NA 

1.82 
NA 
NA 

3.04 


Year 
2001 
transi- 
Iranal 
facility 
total 


NA 
NA 

0.46 
NA 
NA 

0.77 
NA 
NA 

0.77 
NA 
NA 

0.77 
NA 
NA 

0.76 
NA 
NA 

048 
NA 
NA 

0.54 
NA 
NA 

0.86 
NA 
NA 

0.89 
NA 
NA 

2.28 
KIA 
NA 

0.82 
NA 
NA 

2.61 
NA 
NA 

2.51 
NA 

0.00 
NA 

0.72 
NA 
NA 

1.64 
NA 
NA 

1.63 
NA 
NA 

2.51 
NA 
NA 

2.12 
NA 
NA 

1.90 
NA 
IM 

1.87 
NA 
NA 

2.39 
NA 
NA 

1.88 
NA 
NA 

2.37 
NA 
NA 

1.88 
NA 
NA 

2.37 
NA 
NA 

1.86 
NA 
NA 

3.11 


Gteibal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


- 

CPTV 

i^PCS^ 

75705 

TC 

75710 

75710 

2€ 

75710 

TC 

75716 

^. 

75716 

26 

75716 

TC 

175722 

75722 

2€ 

75722 

TC 

75724 

1 

75724 

26 

■  '  75724 

TC 

75726 

75726 

26 

75726 

TC 

75731 

75731 

26 

75731 

TC 

75733 

75733 

26 

75733 

TC 

75736 

75736 

26 

75736 

TC 

75741 

75741 

26 

75741 

TC 

75743 

75743 

26 

75743 

TC 

75746 

75746 

26 

75746 

TC 

75756 

75756 

26 

75756 

TC 

75774 

75774 

26 

75774 

TC 

75790 

75790 

26 

75790 

TC 

75801 

75801 

26 

75801 

TC 

75803 

75803 

26 

75803 

TC 

75805 

75805 

26 

75805 

TC 

75807 

75807 

26 

75807 

TC 

75809 

75809 

26 

75809 

TC 

75810 

75810 

26 

75810 

TC 

75820 

75820 

26 

75820 

TC 

75822 

75822 

26 

75822 

TC 

75825 

75825 

26 

75825 

TC 

75827 

75827 

26 

75827 

TC 

75831 

75831 

26 

75831 

TC 

75833 

75833 

26 

75833 

TC 

75840 

75840 

26 

75840 

TC 

'  CPT  codes  and  deacnptioos  only  are  copyright  2000  Amencan  Medical  Assoaatton  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
'CJopyrlght  1994  American  Dental  Association.  All  rights  reserved. 
'  PE  RVUs  '  Practne  Expense  Relative  Vakja  Units 
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ar 

01 

ISI- 

Global 

llty 

al 

NA 

XXX 

HA 

XXX 

3  46 

XXX 

NA 

XXX 

NA 

XXX 

D.77 

XXX 

NA 

XXX 

NA 

XXX 

3.77 

XXX 

NA 

XXX 

NA 

XXX 

3.77 

XXX 

NA 

XXX 

NA 

XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS* 


75705 
75710 
75710 
75710 
75716 
75716 
75716 
75722 
75722 
75722 
75724 
75724 
75724 
75726 
75726 
75726 
75731 
75731 
75731 
75733 
75733 
75733 
75736 
75736 
75736 
75741 
75741 
75741 
75743 
75743 
75743 
75746 
75746 
75746 
75756 
75756 
75756 
75774 
75774 
75774 
75790 
75790 
75790 
75801 
75801 
75801 
75803 
75803 
75803 
75805 
75805 
75805 
75807 
75807 
75807 
75809 
75809 
75809 
75810 
75810 
75810 
75820 
75820 
75820 
75822 
75822 
75822 
75825 
75825 
75825 
75827 
75827 
75827 
75831 
75831 
75831 
75833 
75833 
75833 
75840 
75840 
75840 


Mod 


TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


Status 


Description 


Aftefy  x-rays,  spine 

Artery  x-rays,  armleg  

Artery  x-rays,  arm/leg  

Artery  x-rays,  armAeg  

Artery  x-rays,  arms/legs 

Artery  x-rays,  anns/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  kidney 

Artery  x-rays,  kidney 

Artery  x-rays  kidney 

Artery  x-rays,  kidrieys  

Artery  x-rays,  kidneys  

Artery  x-rays,  kidneys  ._ 

Artery  x-rays,  abdomen  

Artery  x-rays,  abdomen  

Artery  x-rays,  atidorrien  

Artery  x-rays,  adrenal  gland  ..._ 

Artery  x-rays,  adrenal  gland  

Artery  x-rays,  adrenal  gland  

Artery  x-rays,  adrenals  

Artery  x-rays,  adrenals  

Artery  x-rays,  adrertals  

Artery  x-rays,  pelvis  

Artery  x-rays,  pelvis  

Artery  x-rays,  pelvis  

Artery  x-rays,  lung  „ 

Artery  x-rays,  lung  ". 

Artery  x-rays,  lung  „ 

Artery  x-rays,  kings 

Artery  x-rays,  lungs 

Artery  x-rays,  lungs 

Artery  x-rays,  lung  

Artery  x-rays,  lung  „ 

Artery  x-rays,  lung  _.. 

Artery  x-rays,  chesi 

Artery  x-rays,  chest 

Artery  x-rays,  chest  

Artacy  x-ray.  each  i^essel  , 

Artery  x-ray.  each  vessel 

Artery  x-ray.  each  vessel 

Visualize  A-V  shunt  

Visualize  A-V  shunt  _. 

Visualize  A-V  shunt  _ 

Lymph  vessel  x-ray,  ann/leg  

Lymph  vassal  x-ray,  arm/lag  

Lymph  vessel  x-ray.  amVleg  

Lymph  vessel  x-ray  .arms/legs  ... 
Lymph  vessel  x-ray, arms/legs  .. 
Lymph  vessel  x-ray, arms/legs  ... 

Lymph  vessel  x-ray.  trunk  

Lymph  vassal  x-ray,  tmnk  

Lymph  vassal  x-ray,  trunk  

Lymph  vassal  x-ray,  tnjnk  

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  trunk  

Nonvascular  shunt,  x-ray 

Nonvascular  shunt,  x-ray 

Nonvascular  shunt,  x-ray 

Vein  x-ray,  sptaan^lver  

Vein  x-ray,  splaacVlivar  „ 

Vain  x-ray.  sptaai^ivar 

Vein  x-ray,  arm/leg  

Vein  x-ray,  ami/leg  

Vein  x-ray.  arm/leg  

Vein  x-ray.  anns/laas 

Vein  x-ray.  arms/lags  - 

Vein  x-ray,  ama/lags 

Vein  x-ray,  trunk  

Vein  x-ray,  tmnk 

Vain  x-ray.  tnjnk  

Vain  x-ray.  chest 

Vein  x-ray,  chest 

Vein  x-ray,  chest 

Vein  x-ray.  kidr>ey  

Vein  x-ray.  kkjney  „ 

Vein  x-ray.  kkjney  

Vein  x-ray,  kktneys  

Vein  x-ray,  kidneys  

Vain  x-ray.  kidneys    

Vein  x-ray.  adrenal  gland  

Vein  x-ray.  adrenal  gland  

Vein  x-ray.  adrenal  gland  


Physi- 
cian 
iNork 

RVUs 


0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
0.00 
1.14 
1.14 
0.00 
1.49 
1.49 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
0.00 
1.66 
1.66 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.36 
0.36 
0.00 
1.84 
1.84 
0.00 
0.81 
0.81 
0.00 
1.17 
1.17 
0.00 
0.81 
0.81 
0.00 
1.17 
1.17 
0.00 
0.47 
0.47 
0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.06 
1.06 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.49 
1.49 
0.00 
1.14 
1.14 
0.00 


Fuly  im- 
plarnent- 
ad  non- 

tactWy 
RE 

RVUs 


12.74 

13.15 

0.41 

12.74 

13^0 

0.46 

12.74 

13-17 

0.43 

12.74 

13.34 

0.60 

12.74 

13.14 

0.40 

12.74 

13.14 

0.40 

12.74 

13.21 

0.47 

12.74 

13.14 

0.40 

12.74 

13.19 

0.45 

12.74 

13.32 

0.58 

12.74 

13.14 

0.40 

12.74 

13.22 

0.48 

12.74 

12.87 

0.13 

12.74 

2.01 

0.64 

1.37 

5.75 

0.28 

5.47 

5.87 

0.40 

5.47 

6.46 

0.29 

6.17 

6.57 

0.40 

6.17 

0.9S 

0.16 

0.79 

13.13 

0.39 

12.74 

1.20 

0.24 

0.96 

1.87 

0.37 

1.50 

13.14 

0.40 

12.74 

13.13 

0.39 

12.74 

13.14 

0.40 

12.74 

13^6 

0.52 

12.74 

13.14 

0.40 

12.74 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


12.81 

13.25 

0.44 

12.81 

13.31 

0.50 

12.81 

13^7 

0.46 

12.81 

13.44 

0.63 

12.81 

13.25 

0.44 

12.81 

13.25 

0.44 

12.81 

13.32 

0.51 

12.81 

13.25 

0.44 

12.81 

13.31 

0.50 

12.81 

13.45 

0.64 

12.81 

13.25 

0.44 

12.81 

13.31 

0.50 

12.81 

12.95 

0.14 

12.81 

2.09 

0.71 

1.38 

5.81 

0.31 

5.50 

5.94 

0.44 

5.50 

6.53 

0.32 

6.21 

6.65 

0.44 

6.21 

0.97 

0.17 

0.80 

13^4 

0.43 

12.81 

1.24 

0.27 

0.97 

1.92 

0.41 

1.51 

13.25 

0.44 

12.81 

13.24 

0.43 

12.81 

13i5 

0.44 

12.81 

13.38 

0.57 

12.81 

13.25 

0.44 

12.81 


Fully  im- 

plefTient- 

ed  tadi- 

ityPE 

RVUs 


NA 

.   NA 

0.41 
NA 
NA 

0.46 
NA 
NA 

0.43 
NA 
NA 

0.60 
NA 
NA 

0.40 
NA 
NA 

040 
NA 
NA 

0.47 
NA 
NA 

0.40 
NA 
NA 

0.45 
NA 
NA 

0.58 
NA 
NA 

0.40 
NA 
NA 

0.48 
NA 
NA 

0.13 
NA 
NA 

0.64 
NA 
NA 

0.28 
NA 
NA 

0.40 
NA 
NA 

0.29 
NA 
NA 

0.40 
NA 
NA 

0.16 
NA 
NA 

0.39 
NA 
NA 

0.24 
NA 
NA 

0.37 
NA 
NA 

0.40 
NA 
NA 

0.39 
NA 
NA 

0.40 
NA 
NA 

0.52 
NA 
NA 

0.40 
NA 


Vear 

2001 
transi- 
tkirtal 
facility 

PE 
RVUs 


NA 
NA 

0.44 
NA 
NA 

0.50 
NA 
NA 

0.46 
NA 
NA 

0.63 
NA 
NA 

0.44 
NA 
NA 

0.44 
NA 
NA 

051 
NA 
NA 

0.44 
NA 
NA 

0.50 
NA 
NA 

0.64 
NA 
NA 

0.44 
NA 
NA 

0.50 
NA 
NA 

0.14 
NA 
NA 

0.71 
NA 
NA 

0.31 
NA 
NA 

0.44 
NA 
NA 

0.32 
NA 
NA 

0.44 
NA 
NA 

0.17 
NA 
NA 

0.43 
NA 
NA 

027 
NA 
NA 

0.41 
NA 
NA 

0.44 

NA 

0.43 
NA 
NA 

0.44 
NA 
fM 

0.57 
NA 
NA 

0.44 
NA 


Mal- 
practice 
RVUs 


0.56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.60 
0.04 
0.56 
0.61 
0.05 
0.56 
0.61 
O.OS 
0.56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.63 
0.07 
0.56 
0.60 
0.04 
0.56 
0.60 
0.04 
0.56 
0.57 
0.01 
0.56 
0.15 
0.06 
0.07 
0.29 
0.04 
0.25 

0.x 

0.05 
0.25 
0.31 
0.03 
0.28 
0.33 
0.05 
0.28 
0.06 
0.02 
0.04 
0.61 
0.05 
0.56 
0.06 
0.03 
0.05 
0.11 
0.04 
0.07 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.62 
0.06 
0.56 
0.61 
0.05 
0.56 


Fulfy  im- 

plarnant- 

ad  noo- 

fadlity 

total 


13.30 
1490 

1.60 
13.30 
15.12 

1.82 
13.30 
14.91 

1.61 
13.30 
15.44 

2.14 
13.30 
14.89 

1.59 
13.30 
14.89 

1.59 
13.30 
15.13 

1.83 
13.30 
14.89 

1.59 
13.30 
15.11 

1.81 
13.x 
15.81 

2.31 
13  JO 
UM 

1.58 
13.x 
14.96 

1.66 
13.x 
13.W 

0.x 

13.x 
4.M 
2.56 
1.44 
6.85 
1.13 
5.72 
7.34 
1.62 
5.72 
7.58 
1  13 
6.45 
8.07 
1.62 
6.45 
1.48 
0.65 
0.83 

14.88 
1.58 

13.x 
1.96 
0.97 
1.01 
3.04 
1.47 
1.57 

1489 
1.59 

13.x 

14.88 
1.58 

13.x 

14.89 
1.59 

13.x 

15.37 
2.07 

13.x 

14.89 
1.59 

13.x 


Year 
2001 


tional 
non- 
<KMy 


13.37 

15.W 

1.63 

13.37 

1523 

1.86 

13.37 

15.01 

1.64 

13.37 

15.54 

i17 

13.37 

15.x 

1.63 

13.37 

T5.X 

1.63 

13.37 

15.24 

1.87 

13.37 

15.x 

1.63 

13.37 

15.23 

1.86 

13.37 

15.74 

2.37 

13.37 

14.99 

1.62 

13.37 

15.05 

1.66 

13.37 

13.88 

0.51 

13.37 

4.08 

2.63 

1.45 

6.91 

1.16 

5.75 

7,41 

1.66 

5.75 

7,65 

1  16 

6.49 

8.15 

1.66 

6.49 

1.M 

0.66 

0.84 

14.99 

1.62 

13.37 

2.02 

1.x 

1.02 

3.09 

1.51 

158 

15.M 

1.63 

13.37 

14.99 

1.62 

13.37 

15.x 

1.63 

13.37 

15.49 

2.12 

13.37 

1S.X 

1.63 

13.37 


Fuly  im- 


adfadt- 
Kyiolal 


Year 
2X1 
tradi- 
tional 
fadity 


NA 

NA 

1.x 
NA 
NA 

1.82 
NA 
NA 

1.61 
(M 
NA 

2.14 
NA 
NA 

1.59 
NA 
NA 

1.50 
NA 
NA 

1.83 
NA 
NA 

1.SS 
NA 
NA 

1.81 
NA 
NA 

2.31 
NA 
NA 

158 
NA 
NA 

1.66 
NA 
NA 

OX 
NA 
NA 

2.56 
NA 
NA 

1.13 
NA 
NA 

1.62 
NA 
tiiA 

1.13 
NA 
NA 

1.62 
NA 
NA 

0.65 
NA 
NA 

1.58 
NA 
NA 

097 
NA 
t<4A 

1.47 
fM 
NA 

1.59 
NA 
NA 

1.58 
NA 
NA 

1.59 
NA 
NA 

2.07 
NA 
NA 

1.59 
NA 


NA 

NA 

1  63 
NA 
NA 

1.86 
NA 
NA 

1.64 
NA 
NA 

2.17 
NA 
NA 

1.63 
NA 
NA 

1.63 
NA 
NA 

1.87 
NA 
NA 

1.63 
NA 
NA 

1J6 
NA 
NA 

2.37 
NA 
NA 

1.62 
NA 
NA 

1.68 
NA 
NA 

0.51 
NA 
NA 

2.63 
fM 
NA 

1.16 
NA 
NA 

1.66 
fM 
NA 

1.16 
NA 
NA 

1.66 
tM 
NA 

0.« 
NA 
NA 

1.62 
NA 
NA 

1.x 
r4A 
NA 

1.51 
NA 
NA 

1.63 
NA 
NA 

1  62 
NA 
NA 

1.63 
NA 
NA 

2.12 
NA 
NA 

1.63 
NA 


Glabal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  cooes  and  descnptions  only  are  copynght  2000  American  Medk^  Assodatran.  All  Rights  Reserved  ApplkaWe  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
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CPTV  , 
HCPCS' 


Mod 


75842 
75842 
75842 
75860 
75860 
75860 
75870 
75870 
75870 
75872 
75872 
75872 
75880 
75680 
75680 
75885 
75685 
75865 
75887 
75687 
75887 
75889 
75689 
75689 
75691 
75891 
75891 
75693 
75893 
75893 
75694 
75894 
75894 
75896 
75696 
75696 
75698 

TsaBe 

75898 
75900 
75900 
75900 
75940 
75940 
75940 
75945 
75945 
75945 
75946 
75946 
75946 
75960 
75960 
75960 
75961 
75961 
75961 
75962 
75962 
75962 
75964 
75964 
75964 
75966 
75966 
75966 
75968 
75968 
75968 
75970 
75970 
75970 
75978 
75978 
75978 
75960 
75980 
75960 
75962 
75962 
75962 
75964 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


Status 


Dascrlpllon 


Vein  x-ray.  adrenal  glands 

Vein  x-ray.  adrenal  glands 

Vem  x-ray.  adrenal  glands 

Vein  x-ray,  net*  

Vain  x-ray,  neck 

Vein  x-ray,  r>act( 

Vem  x-ray.  skuH  

Vein  x-ray,  skull  

Vem  x-ray,  skull    

Vein  x-ray,  skull    

Vem  x-ray,  skull  

Vem  x-ray,  skull  

Vem  x-ray,  ey«  socket 

Vem  x-ray,  eye  socket  

Vein  x-ray,  eye  socket  

Vem  x-ray,  liver  

Vein  x-ray,  llvor  „ 

Vain  x-ray,  liver 

Vein  X  ray,  liver 

Vem  x-ray,  liver 

Vem  x-ray,  liver 

Vem  x-ray,  liver 

Vem  x-ray,  Hvor 

Vein  x-ray,  liver 

Vain  x-ray,  liver 

Vein  x-ray,  liver  

Vein  x-ray,  liver    

Ver)ous  sampling  by  cattieter 
Venous  sampling  by  cattieter 
Venous  samplir>g  by  cattiatsr  . 

X-rays,  transcath  itierapy  

X-rays,  transcatti  ttierapy  

X-rays,  transcath  ttienipy  

X-rays,  transcath  tt>erapy  

X-rays,  transcath  ttwrapy  

X-rays,  transcath  tfierapy  

Fo*ow-up  angiogram  

Fdtow-up  angiogram  

Fdow-up  angiogram  

Arterial  calheler  axcttanga 

Arterial  cnltoHw  exchange 

Arterial  caltwter  exchange 

X-ray  placement,  vein  filter 

X-ray  placement,  vein  lilter 

X-ray  placement,  vein  filter 

Intravascular  us  

Intravascular  us  

Intravascular  us  

Intravascular  us  add-on  

Intravascular  us  add-on  

Intravascular  us  add-on  

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Retrieval,  broken  catheter  

Retrieval,  broken  catheter  

Retrieval,  broken  cattieter  

Repair  arterial  bhxkage 

Repair  artenal  bkx:kage 

Repair  artenal  bkx:kage 

Repair  artery  blockage  each  . 
Repair  artery  blockage  each  . 
Repair  artery  bkxkage.  each  . 

Repair  arterial  bkxkage 

Repair  artenal  bkickage 

Repair  artenal  bkx:kage 

Repair  artery  blockage,  each  . 
Repair  artery  blockage,  each 
Repair  artery  bkx:kage,  each  . 

Vascular  biopsy    

Vascular  biopsy    

Vascular  biopsy  

Repair  venous  bkx^kage  

Repair  venous  bkxkage  

Repair  venous  bkx;kage    

Contrast  xray  exam  bile  duct .. 
Contrast  xray  exam  bile  duct .. 
Contrast  xray  exam  bile  duct .. 
Contrast  xray  exam  bile  duct .. 
Contrast  xray  exam  bile  duct ., 
Contrast  xray  exam  bile  duct ,. 
Xray  control  catheter  change  . 


Physi- 
cian 
vwxk 

RVUs 


Fully  im- 
pleinent- 
ed  non- 
facility 

PE 
RVUs 


1.49 
149 
0.00 
1.14 
1.14 

aoo 

1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.44 
1.44 
0.00 
1.44 
1.44 

aoo 

1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.5* 
054 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 
0.00 
1.65 
1.65 
0.00 
0.49 
0.49 
0.00 
0.54 
054 
OOO 
0.40 
0.40 

aoo 

040 

a40 
aoo 

0.82 
0,82 
0.00 
4.25 
4.25 

aoo 

054 
054 

aoo 

0.36 
0.36 
0.00 
1.31 
1.31 
OOO 
036 
036 
OOO 
083 
a83 

aoo 

0.54 

a54 

0.00 
1.44 
1.44 

aoo 

1.44 
1.44 

aoo 

072 


13.26 

052 
12.74 
13.14 

0.40 
12.74 
13.14 

040 
1i74 
13.13 

039 
12.74 

1.20 

0.24 

096 
13.24 

0.50 
12.74 
13.24 

0.50 
12.74 
13.13 

039 
12.74 
13.13 

039 
12.74 
12.93 

ai9 

12.74 

24.86 

046 

24.40 

21.70 

0.48 

21.22 

1.66 

0.59 

1.07 

21.37 

ai7 

21.20 
12.93 

ai9 

12.74 
4.76 
015 
4.61 
247 
015 
2.32 

15.36 
030 

15.06 

12.10 
148 

1062 

16.11 
020 

15.91 
8.61 

ai3 

8.46 

16.40 

0.49 

15.91 

8.62 

0  14 

8.48 

11.97 

030 

11.67 

16.10 

ai9 

15.91 
5.97 
050 
5.47 
6.67 
0.50 
6.17 
222 


Year 
2001 

transi- 
tkxial 
non- 

ladlity 
P€ 

RVUs 


13.38 

0.57 
12.81 
13.25 

044 
12.81 
13.25 

0.44 
12.81 
13.24 

0.43 
12.81 

1.24 

0.27 

0.97 
13.36 

0.55 
12.81 
13.36 

055 
12.81 
1354 

0.43 
12.81 
13.24 

0.43 
12.81 
13.02 

0.21 
12.81 
25.04 

0.50 
24  54 
21.86 

0.52 
21.34 

1.72 

0.64 

1.08 
21.51 

ai9 

21.32 
13.02 

0.21 
12.61 

4.81 

ai7 

4.64 
2.50 

ai7 

2.33 

15.48 

a33 
15.15 
12.31 

1.63 
10.68 
16.22 

0.22 
16.00 

8.67 

ai4 

8.53 
16.53 

053 
16.00 

8.68 

015 

8.53 
12.07 

0.33 
11.74 
16.27 

0.27 
16.00 

6.05 

ass 

5.50 
6.76 

ass 

6.21 
.26 


Fully  im- 
plement- 
ed facil- 
ity PE 
FiVUs 


NA 

0.52 
NA 
NA 

0.40 
NA 
NA 

0.40 
NA 
NA 

039 
NA 
NA 

0.24 
NA 
NA 

0.50 
NA 
NA 

0.50 
NA 
NA 

a39 
NA 
NA 

0.39 
NA 
NA 

ai9 

NA 
NA 

0.46 
NA 
NA 

0.48 
NA 
NA 

0.59 
NA 
NA 

ai7 

NA 
NA 

019 
NA 
NA 

015 
NA 
NA 

OIS 
NA 
NA 

0.30 
NA 
NA 

1.48 
NA 
NA 

0.20 
NA 
NA 

ai3 

NA 
NA 

049 
NA 
NA 

0.14 
NA 
NA 

0.30 
NA 
NA 

019 
NA 
NA 

0.50 
NA 
NA 

0.50 
NA 
NA 


Year 
2001 
transi- 
ttonal 
facility 

PE 
RVUs 


NA 

0.57 
NA 
NA 

0.44 
NA 
NA 

0.44 
UA 
NA 

043 
NA 
NA 

0.27 
NA 
NA 

ass 

NA 
NA 

0.36 
NA 
NA 

0.43 
NA 
NA 

0.43 
NA 
NA 

0.21 
NA 
NA 

0.50 
NA 
NA 

0.52 
NA 
NA 

0.64 
NA 
NA 

at  9 

NA 
NA 

0.21 
NA 
NA 

017 
NA 
NA 

017 
NA 
NA 

0.33 
NA 
NA 

1.63 
NA 
NA 

0.22 
NA 
NA 

0.14 
NA 
NA 

0.53 
NA 
NA 

ats 

NA 
NA 

0.33 
NA 
NA 

0.27 
NA 
NA 

0.55 
NA 
NA 

0.55 
NA 
NA 


Mal- 
practice 
RVUs 


0.62 
006 
0.56 
0.61 
0.05 
a56 
0.61 
0.05 
0.56 
0.61 
0.05 
0.56 
0.08 
O03 
0.05 
0.62 
0.06 
0.56 
0.62 
0.06 

ase 

0.61 
0.05 
0.S6 
0.61 
0.05 

ase 

0.58 
0.02 
0.56 
1.13 

aos 

1.08 
0.99 
0.05 
094 

ai2 

0.07 
0.05 
0.97 
002 
0.95 
058 
0.02 
0.56 
0.24 
003 
0.21 

ai3 

0.02 
Oil 
0.70 
0.04 
0.66 
063 

ai6 

0.47 
073 
0.02 
a71 
0.39 
0.02 
0.37 
076 
0.05 
a71 
036 
0.01 
0.37 
0.55 
0.03 
052 
073 
0.02 
0.71 
0.31 
0.06 
0.25 
0.34 
0.06 
0.28 

ai2 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


15.37 

2.07 

13.30 

14.89 

1.59 

13.30 

14.89 

1.59 

13.30 

14.86 

1.56 

13.30 

1.98 

0.97 

1.01 

15.30 

2.00 

13.30 

15.30 

2.00 

13  30 

14.88 

1.58 

13.30 

14.88 
1.58 

13.30 

14.05 
0.75 

13.30 

27.30 
1.82 

25.48 

24.00 
1.84 

22.16 
3.43 
2.31 
1.12 

22.83 
0.68 

22.15 

14.05 
075 

13.30 
5.40 
056 
4.82 
3.00 
0.57 
243 

16.86 
1.16 

15.72 

16.96 
5.89 

11.09 

17.38 
076 

16.62 
9.36 
0.51 
6.65 

18.47 
1.65 

16.62 
9.36 
051 
8.85 

13.35 
1.16 

12.19 

17.37 
a75 

16.62 
772 
2.00 
5.72 
8.45 
2.00 
6.45 
3.06 


Year 
2001 
transi- 
tkxial 
non- 
facility 
total 


Fully  im- 

piernent- 

edfadl- 

I   itytolal 


15.49 

2.12 

13.37 

15.00 

1.63 

13.37 

15.00 

1.63 

13.37 

14.99 

1.62 

13.37 

2.02 

1  00 

1.02 

15.42 

2.05 

13.37 

15.42 

2.05 

13.37 

14.99 

1.62 

13.37 

14.99 
1.62 

13.37 

14.14 
a77 

13.37 

27.48 
1.86 

2562 

24.16 
1.88 

22.28 
3.49 
2.36 
1.13 

22.97 
0.70 

22.27 

14.14 
a77 

13.37 
5.45 
0.60 
4.85 
3.03 
059 
2.44 

17.00 
1.19 

15.81 

17.19 
604 

11.15 

17.49 
a78 

16.71 
9.42 
a52 
8.90 

18.60 
1.89 

16.71 
9.42 
0.52 
8.90 

13.45 
1.19 

12.26 

17.54 
0.83 

16.71 
7.80 
2.05 
5.75 
8.54 
2.05 
6.49 
3.10 


NA 

2.07 
NA 
NA 
1.59 
NA 
NA 

1.59 
NA 
NA 

1.58 
NA 
NA 

097 
NA 
NA 

2.00 
NA 
NA 

2.00 
NA 
NA 

1.56 
NA 
NA 

1  58 
NA 
NA 

0.75 
NA 
NA 

1.82 
NA 
NA 

1.84 
NA 
NA 

2.31 
NA 
NA 

066 
NA 
fM 

0.75 
NA 
NA 

0.58 
NA 
NA 

0.57 
NA 
NA 

1.16 
NA 
NA 

5.89 
NA 
NA 

0.76 
NA 
NA 

0.51 
NA 
NA 

1.85 
NA 
NA 

0.51 
NA 
NA 

1.16 
NA 
NA 

0.75 
NA 
NA 

2.00 
NA 
NA 

2.00 
NA 
NA 


Year 
2001 
transi- 
tk>nal 
facility 
total 


NA 

2.12 
NA 
NA 
1.63 
NA 
NA 
1.63 
NA 
NA 

1.62 
NA 
NA 

1.00 
NA 
NA 

2.05 
NA 
NA 

2.05 
NA 
NA 

1.62 
NA 
NA 

1.62 
NA 
NA 

0.77 
NA 
NA 

1.86 
NA 
NA 

1.86 
NA 
NA 

2.36 
NA 
NA 

0.70 
NA 
NA 

0.77 
NA 
NA 

0.60 
NA 
NA 

0.59 
NA 
NA 

1.19 
NA 
NA 

6.04 
NA 
NA 

0.78 
NA 
NA 

0.52 
NA 
NA 

1.89 
NA 
NA 

052 
NA 
NA 

1.19 
NA 
NA 

083 
NA 
NA 

2.05 
NA 
NA 

2.05 
NA 
NA 


Gk>bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

2ZZ 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


[ 

CPTV 
HCPCS» 

Mc 

75984 

26 

75984 

TC 

75989 

75989 

26 

75969 

TC 

75992 

75992 

26 

75992 

TC 

75993 

75993 

26 

75993 

TC 

75994 

75994 

26 

75994 

TC 

75995 

75995 

26 

75995 

TC 

75996 

75996 

26 

75996 

TC 

76000 

78000 

26 

76000 

TC 

76001 

76001 

26 

76001 

TC 

76003 

76003 

26 

76003 

TC 

76005 

76005 

26 

76005 

TC 

76006 

76010 

76010 

26 

76010 

TC 

76020 

76020 

26 

76020 

TC 

76040 

76040 

26 

76040 

TC 

76061 

76061 

26 

76061 

TC 

76062 

76062 

26 

76062 

TC 

76065 

76065 

26 

76065 

TC 

76066 

76066 

26 

76066 

TC 

76070 

76070 

26 

76070 

TC 

76075 

76075 

26 

76075 

TC 

76076 

76076 

26 

76076 

TC 

76078 

76078 

26 

76078 

TC 

76080 

76080 

26 

76060 

TC 

76086 

76086 

26 

76066 

TC 

76068 

76088 

26 

76088 

TC 

76090 

76090 

26 

76090 

TC 

76091 

76091 

26 

76091 

TC 

76092 

CPT  codes  and  descnptions  only  are  copynght  2000  American  Medk^ai  Association.  All  Rights  Reserved.  AppNcaUe  FARS/DFARS  Apply 
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GPTV 
HCPCS» 


NA 

XXX 

2.12 

XXX 

NA 

XXX 

NA 

XXX 

163 

XXX 

NA 

XXX 

NA 

XXX 

163 

XXX 

NA 

XXX 

NA 

XXX 

162 

XXX 

NA 

1          XXX 

NA 

XXX 

1.00 

XXX 

NA 

XXX 

NA 

XXX 

205 

XXX 

NA 

XXX 

NA 

XXX 

2.05 

XXX 

NA 

XXX 

NA 

XXX 

1.62 

XXX 

NA 

XXX 

NA 

XXX 

162 

XXX 

NA 

XXX 

NA 

XXX 

0.77 

XXX 

NA 

XXX 

NA 

XXX 

1.86 

XXX 

NA 

XXX 

NA 

XXX 

1.88 

XXX 

NA 

XXX 

NA 

XXX 

2.36 

XXX 

NA 

XXX 

NA 

XXX 

0.70 

XXX 

NA 

XXX 

NA 

XXX 

0.77 

XXX 

NA 

XXX 

NA 

XXX 

0.60 

XXX 

NA 

XXX 

NA 

222. 

0.59 

2Z2 

NA 

777 

NA 

XXX 

119 

XXX 

NA 

XXX 

NA 

XXX 

6.04 

XXX 

NA 

XXX 

NA 

XXX 

0.78 

XXX 

NA 

XXX 

NA 

221 

0.52 

22Z 

NA 

22Z 

NA 

XXX 

1.89 

XXX 

NA 

XXX 

NA 

777 

0.52 

22L 

NA 

22Z 

NA 

XXX 

1.19 

XXX 

NA 

XXX 

NA 

XXX 

0.83 

XXX 

NA 

XXX 

NA 

XXX 

2.05 

XXX 

NA 

XXX 

NA 

XXX 

2.05 

XXX 

NA 

XXX 

NA 

XXX 

Mod 


75984 
75984 
75989 

26 

TC 

A 
A 
A 

75989 
75989 
75992 

26 

TC 

A 
A 
A 

75992 
75992 
75993 

26 
TC 

A 
A 
A 

75993 
75993 
75994 

26 
TC 

A 
A 
A 

75994 

75994 
75995 

26 
TC 

A 
A 

A 

7S0BS 

75996 

75996 
75996 
76000 

26 
TC 

26 
TC 

A 

A 
A 
A 
A 

A 

76000 
76000 
76001 

26 
TC 

A 
A 
A 

76001 
76001 
76003 

26 
TC 

A 
A 

A 

76003 
76003 
76005 

26 
TC 

A 
A 
A 

76005 
76005 
76006 

26 
TC 

A 
A 

A 

76010 

A 

76010 
76010 
76020 

26 
TC 

A 
A 
A 

76020 
76020 
76040 

26 

TC 

A 
A 

A 

76040 

76040 
76061 

26 

TC 

A 
A 

A 

76061 
76061 
76062 

26 

TC 

A 
A 

A 

76062 
76062 

78065 

76066 

26 

TC 

A 
A 

A 

26 

TC 

A 
A 

A 

76066 
76066 
76070 

26 
TC 

A 
A 

76070 
76070 
76075 

26 

TC 

1 
A 

76075 
76075 
76076 

26 

TC 

A 

A 

A 

76076 
76076 
76078 

26 
TC 

A 
A 

A 

76078 
76078 
76080 

26 

TC 

A 
A 
A 

^6080 
76080 
76066 

26 
TC 

A 
A 

A 

76066 
76066 
76068 

26 
TC 

A 
A 
A 

76088 

^6088 
76090 

26 

TC 

A 
A 

A 

76090 
76090 
76091 

26 
TC 

A 
A 

A 

76091 
76091 
76092 

26 
TC 

A 
A 

X 

Status 


Description 


Xr«y  control  cattwter  ctiange 
Xray  control  catheter  change 
At>scess  drainage  under  x-ray 
At>scess  drainage  under  x-ray 
Abscess  drainage  under  x-ray 

Attierectomy,  x-ray  exam  

AttierBctortiy.  x-ray  exam 

Attwrectomy,  x-ray  exam 

Att)erectomy.  x-ray  exam 

Attwrectomy.  x-ray  exam 

Attwrectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Attwrectomy.  x-ray  exam 

Atherectomy,  x-ray  exam 

Attterectomy.  x-ray  exam 

Attierectomy.  x-ray  exam 

Attwrectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Attierectomy.  x-ray  exam 

Attierectomy,  x-ray  exam 

Ruoroscope  examination 

FUioroscope  examination 

Ruoroscope  examination  

Ruoroscope  exam  extensive 
Fkx>n>scope  exam,  extensive 
Ruoroscope  exam,  extensive 
Needle  localization  C>y  x-ray  .. 
Needle  localization  t}y  x-ray  .. 
Needle  localization  by  x-ray  .. 
Fluoroguide  tor  spine  inject  .... 
Ruoroguide  tor  spine  inject    .„ 
Ruorogutde  tor  spine  inject  .... 

X-ray  stress  view  

X-ray,  nose  to  rectum  

X-ray.  nose  to  rectum  

X-ray,  nose  to  rectum  

X-rays  for  bone  age 

X-rays  lor  bona  age 

X-rays  for  bone  age 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-iays.  bone  sun«y „ 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  sun«y , 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation  

Joint(s)  survey,  single  film  

Joint(s)  survey,  single  film  

Joint(s)  survey,  single  film  

CT  scan,  bone  density  study  ,, 
CT  scan,  bone  density  study  ,, 
CT  scan,  bone  density  study  ,, 

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  enetgy  x-ray  study  

Pholodansitonwliy _ 

Photodenslttxnetry  

Photodensitometry  

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  of  mammary  dud 

X-ray  ol  mammafy  duct 

X-ray  o(  memmary  duct 

X-ray  o(  mammaiy  dix:ts  

X-ray  of  mammary  ducts  

X-ray  ot  mammary  ducts  

Mammogram,  one  breast  

Mammogram,  one  breast  

Mammogiam.  one  breast  

Mammogram,  botti  breasts 

Mammogram.  Ixjtfi  breasts 

Mammogram,  both  breasts 

Mammogram,  screening  


Physi- 
cian 
worti 

RVUs 


0.72 
0.00 
1.19 
1.19 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 
0.00 
0.36 
0.36 
0.00 
0.17 
0.17 
0.00 
0.67 
0.67 
0.00 
0.54 
0.54 
0,00 
0.60 
0,60 
0.00 
0.41 
0.18 
0.18 
0.00 
0.19 
0.19 
0.00 
057 
OJZT 
0.00 
0.45 
0.45 
0.00 
0.54 
0.54 
0.00 
0.28 
028 
0.00 
0.31 
0.31 
0.00 
0.25 
025 
0.00 
0.30 

0.x 

0.00 
022 
022 
0.00 
0.20 
020 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
0.45 
0.45 
0.00 
0.58 

ojse 

0.00 
0.69 
0.69 
0.00 
0.00 


Fully  im- 
plafnant- 
ed  non- 

faciWy 
PE 

RVUs 


025 
1.97 
3.60 
0.41 
319 
16.12 
0.21 
15.91 
8.63 
015 
8.48 
16.41 
0.S0 
15.91 
16.38 
0.47 
15.91 
8.61 
0.13 
8.48 
1.38 
0.06 
1.32 
2.88 
023 
2.65 
1.50 
018 
1.32 
1.48 
020 
128 
0.14 
0.59 
0.06 
0.53 
0.60 
0.07 
0.53 
0.89 
0.10 
0.79 
1.17 
0.16 
1.01 
1.65 
0.19 
1.46 
0.84 
0.10 
0.74 
123 
0.11 
VI2 
3.06 
0.10 
2.98 
324 
0.11 
3.13 
0.84 
0.08 
0.76 
0.83 
0.07 
0.76 
126 
0.19 
1.07 
2.78 
0.13 
2.65 
3.86 
0.16 
3.70 
127 
020 
1.07 
156 
0.24 
1.32 
0.00 


Year 

2001 
transi- 
ttonal 

non- 
facHity 

PE 
RVUs 


0.28 
1.96 
3.66 
0.45 
321 

1623 
023 

16.00 
8.69 
0.16 
8.53 

16.53 
0.53 

16.00 

16.51 
0.51 

16.00 
867 
0.14 
8.53 
1.40 
0.07 
1.33 
2.93 
026 
2.67 
1.53 
0.20 
1,33 
1.49 
020 
129 
0.14 
0.60 
0.07 
0.53 
0.61 
0.08 
0.53 
0.91 
0.11 
0.80 
1.20 
0.16 
1.02 
1.68 
021 
1.47 
0.86 
0.11 
0.75 
125 
0.12 
1.13 
3.11 
0.11 
3.00 
3.27 
0.12 
3.15 
0.86 
0.09 
0.77 
0.85 
0.08 
0.77 
129 
021 
1.08 
2.81 
0.14 
2.67 
3.90 
0.18 
3.72 
126 
0.18 
1.08 
1.56 
0.23 
1.33 
0.00 


Fulty  im- 
plernent' 
ed  facil- 
ity PE 
RVUs 


025 
NA 
NA 

0.41 
NA 
NA 

021 
NA 
NA 

0.15 
NA 
NA 

0.50 
NA 
NA 

0,47 
NA 
NA 

0.13 
NA 
NA 

0.06 
NA 
NA 

023 

■  NA 
NA 

0.18 
NA 
NA 

0.20 
NA 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.10 
NA 
NA 

016 
NA 
NA 

0.19 
NA 
NA 

0.10 
NA 
NA 

0.11 
NA 
NA 

0.10 
NA 
NA 

0.11 
NA 
NA 

0.08 
NA 
NA 

0.07 
NA 
NA 

0.19 
NA 
NA 

0.13 
NA 
NA 

0.16 
NA 
NA 

020 
NA 
NA 

024 
NA 

0.00 


Year 
2001 
transi- 
tional 
fadWy 

PE 
RVUs 


0.28 
NA 
NA 

0.45 
NA 
NA 

0.23 
NA 
NA 

0.16 
NA 
NA 

0.53 
NA 
NA 

0.51 
NA 
NA 

0.14 
NA 
NA 

0.07 
NA 
NA 

026 
NA 
NA 

020 
NA 
NA 

020 
NA 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.11 
NA 
NA 

0.18 
NA 
NA 

021 
NA 
NA 

0.11 
NA 
NA 

0.12 
NA 
NA 

0.11 
NA 
NA 

0.12 
NA 
NA 

0.09 
l« 
NA 

0.06 
NA 
NA 

021 
NA 
NA 

0.14 
NA 
NA 

0.18 
NA 
NA 

0.18 
NA 
NA 

0.23 
NA 

0.00 


Mal- 
practice 
RVUs 


0.03 
0.09 
0.19 
0.05 
014 
0.73 
0.02 
071 
0.38 
0.01 
0.37 
0.77 
0.06 
0.71 
0.75 
0.04 
0.71 
0.36 
0.01 
0.37 
0.07 
0.01 
0.06 
015 
0.03 
012 
0.06 
0,02 
0,06 
0,09 
0.03 
0.06 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.07 
0.02 
0.05 
0.09 
0.02 
0.07 
0.05 
0.01 
0.04 
0.06 
0.01 
0.05 
0.14 
0.01 
0.13 
0.15 
0.01 
0.14 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.07 
0.02 
0.05 
013 
0.01 
0.12 
018 
0.02 
0.16 
0.07 
0.02 
0.05 
0.09 
0.03 
0.06 
0.00 


Fully  im- 
plement- 
ed non- 

ladUty 

total 


1.00 
2.06 
496 
1.65 
333 
17.39 
0.77 
16.62 
9.37 
0.52 
685 
18.49 
1.87 
16.62 
18.44 
1.82 
16.62 
935 
0.50 
885 
1.82 
0.24 
1.38 
3.70 
0.93 
2.77 
2.12 
0.74 
1.38 
2.17 
0.83 
1.34 
0.57 
0.80 
0.25 
0.55 
0.82 
027 
0.55 
121 
0.38 
0.83 
1.69 
0.63 
1  06 
228 
0,75 
1.53 
1.17 
0.39 
0.78 
1.60 
0.43 
1.17 
3.47 
0.38 
3.11 
3.69 
042 
327 
1.11 
0.31 
0.80 
1.06 
0.28 
0.80 
1.87 
0.75 
1.12 
327 
0.50 
2.77 
449 
0.63 
3.86 
1.92 
0.80 
1.12 
2.34 
096 
1.38 
0.00 


Year 
2001 
transi- 
tional 
non- 
tacWty 
total 


1.03 
2.07 
5.04 
169 
3.35 
17.50 
0.79 
16.71 
943 
0.53 
890 
1861 
1.90 
16.71 
18.57 
1.86 
16.71 
9.41 
0.51 
8.90 
1.64 
025 
1.39 
3.75 
0.96 
2.79 
2.15 
0.76 
1.39 
2.18 
0.83 
1.35 
0.57 
0.81 
0.26 
0.55 
0.83 
0.28 
0.55 
1.23 
0.39 
0.84 
1.72 
0.65 
1.07 
2.31 
0.77 
1.54 
1.19 
0.40 
0.79 
1.62 
0.44 
1.18 
3.50 
0.37 
3.13 
3.72 
0.43 
329 
1.13 
0.32 
0.81 
1.10 
0.29 
0.81 
1.90 
0.77 
1.13 
3.30 
0.51 
279 
453 
0.65 
3.88 
1.91 
0.78 
1.13 
2.34 
0.95 
139 
0.00 


Fully  im- 
plerrient- 
ed  facil- 
ity total 


1.00 
NA 
NA 

1.65 
NA 
NA 

0.77 
NA 
NA 

0.52 
NA 
NA 

1.67 
NA 
NA 

1.82 
NA 
NA 

0.50 
NA 
NA 

024 
NA 
NA 

0.93 
NA 
NA 

0.74 
NA 
NA 

0.83 
NA 
NA 
NA 

025 
NA 
NA 

0.27 
NA 
NA 

0.38 
NA 
NA 

0.63 
NA 
NA 

0.75 
NA 
NA 

0.38 
NA 
NA 

0.43 
NA 
NA 

0.36 
NA 
NA 

0.42 
NA 
NA 

0.31 
NA 
HA 

028 
NA 
NA 

0.75 
NA 
NA 

0.50 
NA 
NA 

0.63 
NA 
NA 

0.80 
NA 
NA 

0.96 
NA 

0.00 


Year 
2001 
transi- 
tional 
facility 
total 


1.03 
NA 
NA 

1.69 
NA 
NA 

0.79 
NA 
NA 

0.53 
NA 
NA 

1.90 
NA 
NA 

1.86 
NA 
NA 

0.51 
NA 
NA 

025 
NA 
NA 

0.96 
NA 
NA 

0.76 
NA 
NA 

0.83 
NA 
NA 
NA 

026 
NA 
NA 

028 
NA 
NA 

0.39 
NA 
NA 

0.65 
NA 
NA 

0.77 
NA 
NA 

0.40 
NA 
NA 

0.44 
NA 
NA 

0.37 
NA 
NA 

043 
NA 
NA 

0.32 
NA 
NA 

0.29 
NA 
NA 

0.77 
NA 
NA 

0.51 
NA 
NA 

0.65 
NA 
NA 

0.78 
NA 
NA 

0.95 
NA 

0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptions  only  are  copynghi  2000  Amencan  Medical  Association  All  Rights  Resen«d  Applicable  FARS/DFARS  Apply. 
'Copyrigtit  1994  Amencan  Dental  Association  All  nghts  reserved. 
'PE  RVUs  »  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information- 


Coot' 


CPTV 
HCPCS» 


Mod 


70093 

76093 

26 

76093 

TC 

76094 

76094 

26 

76094 

TC 

76095 

76095 

26 

76095 

TC 

76096 

76096 

26 

76096 

TC 

76096 

76098 

26 

76096 

TC 

76100 

78100 

26 

76100 

TC 

76101 

76101 

26 

76101 

TC 

76102 

76102 

26 

76102 

TC 

76120 

76120 

26 

76120 

TC 

78125 

76125 

26 

76125 

TC 

76140 

76150 

76350 

763SS 

76355 

26 

76355 

TC 

76360 

76360 

26 

76360 

TC 

76365 

76365 

26 

76365 

TC 

76370 

76370 

26 

76370 

TC 

76375 

76375 

26 

76375 

TC 

76380 

76380 

ai 

76380 

TC 

76390 

76390 

26 

76390 

TC 

76400 

76400 

26 

76400 

TC 

76499 

76499 

26 

76499 

TC 

76506 

76506 

26 

76506 

TC 

76511 

76511 

26 

76511 

TC 

76512 

76512 

26 

76512 

TC 

76513 

76513 

26 

76513 

TC 

76516 

76516 

26 

76516 

TC 

76519 

76519 

26 

76519 

TC 

76529 

76529 

26 

76529 

TC 

76536 

Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

kl 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Daacription 


Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  both  breasts 
Magnetic  image,  both  breasts 
Magnetic  image,  both  breasts 

Stereotactic  breast  biopsy  

Stereotactic  breast  biopsy  

Stereotactic  breast  biopsy  

X-ray  ot  needle  wire,  breast    . 
X-ray  of  needle  wire,  breast 
X-ray  of  needle  wire,  breast 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam  o(  body  section  .. 
X-ray  exam  of  body  sectioo  .. 
X-ray  exam  of  body  section    . 
Complex  body  section  x-ray    . 
Complex  body  section  x-ray 
Complex  body  section  x-ray   . 
Complex  txidy  section  x-rays 
Complex  body  section  x-rays 
Complex  body  section  x-rays 

Cinematic  x-rays  

Cinematic  x-rays  

Cinematic  x-rays  

Cinematic  x-rays  add-on 

Cinematic  x-rays  add-on 

Cinematic  x-rays  add-on 

X-ray  consultation  

Xray  exam,  dry  process  

Special  xray  contrast  study  ... 

CAT  scan  fof  localization 

CAT  scan  tor  localization , 

CAT  scan  for  localization 

CAT  scan  for  needle  biopsy 
CAT  scan  tor  needle  biopsy  . 
CAT  scan  tor  needle  biopsy 
CAT  scan  lor  cyst  aspiration 
CAT  scan  for  cyst  aspiration 
CAT  scan  for  cyst  aspiration    . 
CAT  scan  for  tfierapy  guide     . 
CAT  scan  for  ttierapy  guide 
CAT  scan  tor  therapy  guide     . 
3d/hotograpn  reconstr  add-on 
3d/ho(ograph  reconstr  add-on 
3d/hotograph  reconstr  add-on 

CAT  scan  follow-up  study 

CAT  scan  follow-up  study 

CAT  scan  follow-up  study 

Mr  spectroscopy  

Mr  spectroscopy  

Mr  spectroscopy  

MagnetK  image,  bone  marrpw 
Magnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 

Radiographic  procedure  

Radiographic  procedure  

Radiographc  procedure  

Echo  exam  of  head  

Ectio  exam  of  tiead  

Echo  exam  of  head  

Echo  exam  of  eye 

Echo  exam  of  eye 

EctKi  exam  ot  eye 

Ectio  exam  ot  eye 

Ecfio  exam  of  eye 

Echo  exam  ot  eye 

Echo  exam  of  aye.  water  bath 
Echo  exam  of  eye.  water  bath 
Echo  exam  ot  aye.  water  bath 

Edio  exam  of  eye 

Echo  exam  ot  eye 

Echo  exam  of  eye 

Echo  axani  of  eye 

Echo  exam  ot  eye 

Echo  exam  of  eye 

Echo  exam  ot  eye 

Echo  exam  of  eye 

Ectio  exam  of  eye 

Echo  exam  of  tiead  aix)  necfc 


Ptrysi- 
dan 

«KXt( 

FfVUs 


1.63 
1.63 
0.00 
1.63 
1.63 
0.00 
1.59 
1.59 
0.00 
0.S6 
0.56 
0.00 
0.16 
0.16 

o.m 

0.58 
0.58 
0.00 
0.58 
0.58 
000 
0J8 
0.58 
0.00 
0.38 
0.38 
0.00 
0.27 
0.27 
0.00 
0.00 
0.00 
0.00 
1.21 
1.21 
0.00 
1.16 
1.16 
0.00 
1.16 
1.16 
0.00 
0.85 
0.85 
0.00 
0.16 
0.16 
0.00 
0.98 
0.98 
0.00 
1.40 
1.40 
0.00 
1.60 
1.60 
0.00 
0.00 
0.00 
0.00 
0.63 
0.63 
0.00 
0.94 
0.94 
0.00 
066 
0.66 
0.00 
0.66 
0.66 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.57 
0.57 
0.00 
0.56 


Fully  im- 
pfernent- 
ed  non- 
facility 

PE 
RVUs 


18.39 
0.57 
17.82 
24.74 
0.57 
24.17 
7.80 
0.56 
7.24 
1.52 
0.20 
1.32 
0.48 
0.06 
0.42 
1.46 
0.20 
1.26 
164 
0.20 
1.44 
1.95 
0.20 
1.75 
1.21 
0.14 
1.07 
0.89 
0.10 
0.79 
0.00 
0.42 
0.00 
6.77 
0.42 
8.35 
8.75 
0.40 
8.35 
875 
0.40 
8.35 
3.27 
0.29 
2.98 
3.64 
0.06 
358 
3.86 
0.34 
3.54 

11.82 
0.49 

11.33 

11.89 
0.56 

11.33 
0.00 
0.00 
000 
168 
0.24 
1.44 
1.69 
0.43 
1.26 
1.84 
0.31 
1.53 
1.83 
0.30 
1.53 
1.52 
0.26 
1.26 
1.52 
0.26 
1.26 
1.65 
0.27 
1.38 
1.64 


Year 

2001 
transi- 
tionai 

non- 
fadlity 

PE 
RVUs 


18.54 
0.62 
17.92 
24.93 
0.62 
24.31 
7.89 
0.61 
7.28 
1.55 
0.22 
1.33 
0.49 
0.07 
0.42 
149 
0.22 
1.27 
1.67 
0.22 
1.45 
1.96 
0.22 
1.76 
1.23 
0.15 
1.06 
0.91 
0.11 
0.80 
0.00 
0.42 
0.00 
8.86 
0.46 
8.40 
8.84 
0.44 
8.40 
8.84 
0.44 
8.40 
3.32 
0.32 
3.00 
3.67 
0.07 
3.60 
3.94 
0.38 
3.56 

11.95 
0.55 

11.4« 

12.02 
0.62 

11.40 
0.00 
0.00 
0.00 
1.71 
0.26 
1.45 
1.66 
0.39 
1.27 
1.86 
0.32 
1.54 
1.85 
0.31 
1.54 
1.53 
0.26 
1.27 
1.53 
0.26 
1.27 
1.66 
0.27 
1.39 
1.67 


FuHy  im- 
plement- 
ed facil- 
ity PE 
RVUs 


NA 

0.57 

NA 

0.57 
NA 
UK 

0.56 
NA 
Hk. 

0.20 
NA 
NA 

0.06 
NA 
fM 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.14 
NA 
NA 

0.10 
NA 

0.00 
NA 
NA 
NA 

0.42 
NA 
NA 

0.40 
NA 
NA 

0.40 
tM 
NA 

0.29 
NA 
NA 

0.06 
NA 
NA 

0.34 
NA 
NA 

0.49 
NA 
NA 

0.56 
NA 
NA 

0.00 
NA 
NA 

0.24 
NA 
NA 

0.43 
NA 

0.31 
NA 
NA 

0.30 
NA 
NA 

0.26 
NA 
NA 

0.26 
NA 
NA 

0.27 
NA 
NA 


Year 
2001 
transi- 
tional 
facHity 

PE 
RVUs 


NA 

0.62 
NA 
NA 

0.62 
NA 
NA 

0.61 
tM 
NA 

0.22 
NA 
NA 

0.07 
NA 
NA 

0.22 
NA 
NA 

0.22 
NA 

022 
NA 

0.15 
NA 
NA 

0.11 
NA 

0.00 
NA 
NA 
NA 

0.46 
NA 
NA 

0.44 
NA 
NA 

0.44 
NA 
NA 

0.32 
NA 
NA 

0.07 
NA 
fM 

0.38 
NA 
NA 

0.55 
NA 
NA 

0.62 
NA 
Hk 

0.00 
UK 
NA 

0.26 
NA 
NA 

0.39 
NA 
NA 

0.32 
NA 
NA 

0.31 
NA 
NA 

0.26 
NA 
NA 

0.26 
NA 
NA 

0.27 
UK 
NA 


Mal- 
practice 
RVUs 


0.84 
0.06 
078 
1.12 
0.06 
1.06 
0.40 
0.08 
0.32 
0.06 
0.02 
0.06 
0.03 
0.01 
0.02 
0.08 
0.02 
0.06 
0.09 
,0.02 
0.07 
0.11 
0.02 
0.09 
0.07 
0.02 
0.05 
0.05 
0.01 
0.04 
0.00 
0.02 
0.00 
0.41 
0.05 
0.36 
0.41 
O05 
0.36 
0.41 
0.05 
0.36 
0.16 
0.03 
0.13 
0.16 
0.01 
015 
0.19 
0.04 
0.15 
0.56 
0.06 
0.50 
0.56 
0.06 
0.50 
0.00 
0.00 
0.00 
0.10 
0.03 
0.07 
0.09 
0.03 
0.06 
0.10 
0.02 
0.08 
0.10 
0.02 
0.08 
0.08 
0.02 
0.06 
0.08 
0.02 
0.06 
0.09 
0.02 
0.07 
0.09 


Fully  im- 

plemefit- 

ednon- 

ladWy 

Mai 


20.86 

2.26 

18.60 

27.49 
2.26 

25.23 
9.79 
2.23 
7.56 
2.16 
0.78 
1.38 
0.67 
0.23 
0.44 
2.12 
0.80 
1.32 
2.31 
0.80 
1.51 
2.64 
0.80 
1.84 
1.66 
0.54 
1.12 
1.21 
0.38 
0.83 
0.00 
0.44 
0.00 

10.39 
1.68 
8.71 

10.32 
1.61 
8.71 

10.32 
1.61 
8.71 
4.28 
1.17 
311 
396 
0.23 
3.73 
505 
1.36 
3.69 

1378 
1.95 

11.83 

14.05 
2.22 

11.83 
0.00 
0.00 
0.00 
2.41 
0.90 
1.51 
2.72 
1.40 
1.32 
2.60 
0.99 
1.61 
2.59 
0.98 
1.61 
2.14 
0.82 
1.32 
214 
0.82 
1  32 
2.31 
0.86 
1.45 
2.29 


Year 
2001 
transi- 
tional 
noo- 
fadlity 
total 


21.01 

2.31 

18.70 

27.68 
2.31 

25.37 
988 
2.28 
7.60 
2.19 
0.80 
1.39 
0.68 
0.24 
0.44 
2.15 
0.82 
1.33 
2.34 
0.82 
1.52 
2.67 
0.82 
1.85 
1.68 
0.55 
1.13 
1.23 
0.39 
0.84 
0.00 
0.44 
0.00 

10.48 
1.72 
8.76 

10.41 
1.65 
8.76 

10.41 
1.65 
8.76 
4.33 
1.20 
3.13 
3.99 
0.24 
3.75 
5.11 
1.40 
3.71 

1391 
2.01 

11.90 

14.18 
2.28 

11.90 
0.00 
0.00 
0.00 
2.44 
0.92 
1.52 
2.69 
1.36 
1.33 
2.62 
1.00 
1.62 
2.61 
0.99 
1.62 
2.15 
0.82 
1.33 
2.15 
0.82 
1.33 
2.32 
0.86 
1.46 
2.32 


Fully  im- 
plernent- 
ed  facil- 
ity total 


NA 

2.26 
UK 
UK 

2.26 
NA 
NA 

2.23 
NA 
NA 

0.78 
NA 
NA 

0.23 
NA 
UK 

0.80 
NA 
NA 

0.80 
NA 
NA 

0.80 
NA 

0.54 
UK 
UK 

0.38 
NA 

0.00 
NA 
NA 
NA 

1.68 
NA 
NA 

1.61 
NA 
NA 

1.61 
NA 
NA 

1.17 
NA 
NA 

0.23 
NA 
NA 

1.36 
NA 
UK 

1.95 
NA 
NA 

2.22 
UK 
UK 

0.00 
NA 
NA 

0.90 
NA 
NA 

1.40 
NA 
NA 

0.99 
NA 
NA 

0.98 
NA 
NA 

0.82 
NA 
NA 

0.82 
NA 
UK 

086 
UK 
NA 


Year 
2001 
transi- 
tional 
fadlity 
total 


NA 

2.31 

NA 

UK 

2.31 
NA 
NA 

2.28 
NA 
NA 

0.80 
NA 
NA 

0.24 
UK 
UK 

0.82 
NA 
NA 

0.82 
NA 
NA 

082 
NA 
NA 

0.55 
NA 
NA 

0.39 
NA 

0.00 
NA 
NA 
NA 

1.72 
NA 
NA 

1.65 
NA 
NA 

1.65 
NA 
NA 

1.20 
NA 
NA 

0.24 
NA 
NA 

1.40 
UK 
UK 

2.01 
NA 
NA 

228 
NA 
NA 

0.00 
NA 
NA 

0.92 
NA 
NA 

1.36 
NA 
NA 

100 
NA 
NA 

0.99 
NA 
NA 

0.82 
NA 
NA 

0.82 
NA 
NA 

0.86 
NA 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


:ptv 

M 

HCPCS* 

76536 

26 

76536 

TC 

76604 

76604 

26 

76604 

TC 

76645 

76645 

26 

76645 

TC 

76700 

76700 

26 

76700 

TC 

76705 

76705 

26 

76705 

TC 

76770 

76770 

26 

76770 

TC 

76775 

76775 

26 

76775 

TC 

76778 

76778 

26 

76778 

TC 

76800 

76800 

26 

76800 

TC 

76805 

76805 

26 

76805 

TC 

76810 

76810 

26 

76810 

TC 

76815 

76815 

26 

76815 

TC 

76816 

76816 

26 

76816 

TC 

76818 

76818 

26 

76818 

TC 

76fl25 

76825 

26 

76825 

TC 

76826 

76826 

26 

76826 

TC 

76827 

76827 

26 

76827 

TC 

76828 

76828 

26 

76828 

TC 

76830 

76830 

26 

76830 

TC 

76831 

76831 

26 

76831 

TC 

76856 

76856 

26 

76856 

TC 

76857 

76857 

26 

76857 

TC 

76870 

76870 

26 

76870 

TC 

76872 

76872 

26 

76872 

TC 

76873 

76873 

26 

76873 

TC 

76880 

76880 

26 

76880 

TC 

76885 

76885 

26 

76885 

TC 

76886 

76886 

26 

CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Resen«d.  Applicabte  FARS/DFAHS  Apply 
'Copyright  1994  Amencan  Dental  Association.  All  nghts  reserved. 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


NA 

XXX 

2.31 

XXX 

NA 

XXX 

NA 

XXX 

2.31 

XXX 

NA 

XXX 

NA 

XXX 

2.28 

XXX 

NA 

XXX 

NA 

XXX 

0.80 

XXX 

NA 

XXX 

NA 

XXX 

0.24 

XXX 

NA 

XXX 

NA 

XXX 

0.82 

XXX 

NA 

XXX 

NA 

XXX 

0.82 

XXX 

NA 

XXX 

NA 

XXX 

082 

XXX 

NA 

XXX 

NA 

XXX 

0.55 

XXX 

NA 

XXX 

NA 

zzz 

0.39 

zzz 

NA 

zzz 

0.00 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

1.72 

XXX 

NA 

XXX 

NA 

XXX 

1.65 

XXX 

NA 

XXX 

NA 

XXX 

1.65 

XXX 

NA 

XXX 

NA 

XXX 

1.20 

XXX 

NA 

XXX 

NA 

XXX 

0^4 

XXX 

NA 

XXX 

NA 

XXX 

1.40 

XXX 

NA 

XXX 

NA 

XXX 

2.01 

XXX 

NA 

XXX 

NA 

XXX 

2.28 

XXX 

NA 

XXX 

NA 

XXX 

0.00 

XXX 

NA 

XXX 

NA 

XXX 

0.92 

XXX 

NA 

XXX 

NA 

XXX 

1.38 

XXX 

NA 

XXX 

NA 

XXX 

1.00 

XXX 

NA 

XXX 

NA 

XXX 

0.99 

XXX 

NA 

XXX 

NA 

XXX 

0.82 

XXX 

NA 

XXX 

NA 

XXX 

0.82 

XXX 

NA 

XXX 

NA 

.  XXX 

0.86 

XXX 

NA 

XXX 

NA 

XXX 

CPTV 
HCPCS' 


76536 
76536 
76604 
76604 
76604 
76645 
76645 
76645 
76700 
76700 
76700 
76705 
76705 
76705 
76770 
76770 
76770 
76775 
76775 
76775 
76778 
76778 
76778 
76800 
76800 
76800 
76805 
76805 
76805 
76810 
76810 
76810 
76815 
76815 
76815 
76816 
76816 
76816 
76818 
76818 
76818 
76825 
76825 
76825 
76826 
76826 
76826 
76827 
76827 
76827 
76828 
76828 
76828 
76830 
76830 
76830 
76831 
76831 
76831 
76856 
76856 
76856 
76857 
76857 
76857 
76870 
76870 
176870 
'78872 
76872 
76872 
:  76873 
76873 
76873 
76880 
76880 
76880 
76885 
76885 
76885 


76886  26 


Mod 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


Status 


Description 


Echo  exam  of  head  and  neck  ... 

Echo  exam  of  head  and  neck  ... 

Echo  exam  of  chest 

Echo  exam  of  chest 

Echo  exam  of  ctiest  „... 

Echo  exam  of  breast(s)  

Echo  exam  of  breast(s)  

Echo  exam  of  breast(s)  

Echo  exam  o(  abdomen  

Echo  exam  of  abdomen  

Ecfio  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  abdomen  back  wall 

Echo  exam  abdomen  back  wall 

Echo  exam  abdomen  back  wall 

Echo  exam  abdomen  back  wall 

Echo  exam  abdomen  back  wall 

Echo  exam  abdomen  back  wall 

EcfK)  exam  kidney  transplant  .... 

Echo  exam  kidney  transplant  .... 

Echo  exam  kidney  transplant  .... 

Ecfio  exam  spinal  canal  

Echo  exam  spinal  canal  

Ectio  exam  spinal  canal  

Echo  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnant  uterus  .. 

Ecfx)  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnant  uterus  .. 

Echo  exam  of  pregnam  uterus  .. 

Echo  exam  of  pregnant  uteois  .. 

Echo  exam  follow-up/repeat  

Echo  exam  follow-up/repeat  

Echo  exam  follow-up/repeal  

Fetal  biophysical  profile  

Fetal  biophyskal  profile 

Fetal  biophysical  profile  

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fatal  lieart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

EcfK)  exam  of  fetal  heart  

Echo  exam,  transvaginal  

Ecfra  exam,  transvaginal 

Echo  exam,  transvaginal  

EcfK)  exam,  utems 

Echo  exam,  uterus 

Ecfio  exam,  uterus 

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  scrotum 

Ecfio  exam  of  scrotum 

Ecfio  exam  of  scrotum 

Echo  exam,  transrectal 

Echo  exam,  transrectal 

Ecfio  exam,  transrectal 

Echograp  trans  r.  pros  study  

Echograp  trans  r.  pros  study  

Echograp  trans  r,  pros  study  

Echo  exam  of  extremity 

Echo  exam  of  extremity 

Echo  exam  of  extremity 

Ecfio  exam,  infant  hips  

Echo  exam,  infant  hips  

Echo  exam,  infant  hips 

j  Echo  exam,  infant  hips  

I  Echo  exam,  infant  hips 


Physi- 
cian 
work 

RVUs 


0.S6 
0.00 
0.5S 
0.S6 
0.00 
0.S4 
0.S4 
0.00 
0.81 
0.81 
0.00 
0.59 
0.59 
0.00 
0.74 
0.74 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
1.13 
1.13 
0.00 
0.99 
0.99 
0.00 
1.97 
1.97 
0.00 
0.65 
0.65 
0.00 
0.57 
0.57 
0.00 
0.77 
0.77 
0.00 
1.87 
1.67 
0.00 
0.83 
0.83 
0.00 
0.S8 
0.58 
0.00 
0.56 
0.56 
0.00 
0.60 
0.09 
0.00 
0.72 
0.72 
0.00 
0.69 
0.69 
0.00 
0.38 
0.38 
0.00 
0.64 
0.64 
0.00 
0.69 
0.09 
0.00 
1.38 
1.38 
0.00 
0.S9 
0.S9 
0.00 
0.74 
0.74 
0.00 
0.62 
0.62 


Fully  im- 
plenwnt- 
ed  non- 
facility 

PE 
RVUs 


0.20 
1.44 
1.51 
0.19 
1.32 
1.26 
0.19 
1.07 
2.27 
0J28 
1.99 
1.65 
0.21 
1.44 
2.25 
0.26 
1.99 
1.64 
0.20 
1.44 
2.25 
0.26 
1.99 
1.81 
0.37 
1.44 
2.47 
0.35 
2.12 
4.95 
0.71 
4.24 
1.68 
0.24 
1.44 
1.33 
0.21 
1.12 
192 
0.29 
1.63 
2.63 
0.64 
1.99 
1.03 
0.32 
0.71 
1.96 
0.22 
1.74 
1.34 
0.22 
1.12 
1.77 
0.24 
1.53 
1.79 
0.26 
1.53 
1.77 
0.24 
1.53 
1.20 
0.13 
1.07 
1.75 
0.22 
1.53 
1.76 
0.23 
1.53 
2.53 
0.47 
2.06 
1.65 
0.21 
1.44 
1.79 
0.26 
1.53 
1.66 
0.22 


Year 
2001 
transi- 
tional 
non- 
facility 

PE 
RVUs 


0.22 
1.45 
1.54 
0.21 
1.33 
1.29 
0.21 
1.08 
2.31 
0.31 
2.00 
1.68 
0.23 
1.45 
2.29 
0.29 
2.00 
1.67 
0.22 
1.45 
2.29 
0.29 
2.x 
1.86 
0.41 
1.45 
2.52 
0.39 
213 
5.04 
0.77 
4.27 
1.71 
0.26 
1.45 
1.36 
0.23 
1.13 
1.95 
0.31 
1.64 
2.58 
0.58 
2.00 
1.15 
0.43 
0.72 
2.09 
0.34 
1.75 
1.37 
0.24 
1.13 
1.81 
0.27 
1.54 
1.82 
0.28 
1.54 
1.81 
0.27 
1.54 
1.22 
0.14 
1.08 
1.78 
0.24 
1.54 
1.80 
0.26 
1.54 
2.54 
0.47 
2.07 
1.68 
0.23 
1.45 
1.82 
0.28 
1.54 
169 
0.24 


Fully  im- 
ptement- 
ad  facil- 
ity PE 
RVUs 


Year 
2001 
transi-  Mal- 

tkxial        practKa 
facility         RVUs 

PE 
RVUs 


0.20 
NA 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.28 

NA 

0.21 
NA 
NA 

0.26 
NA 
NA 

0.20 
NA 
NA 

0.26 
UA 
NA 

0.37 
NA 
NA 

0.35 
NA 
NA 

0.71 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.29 
NA 
NA 

0.64 
NA 
NA 

0.32 
NA 
NA 

0.22 
NA 
NA 

0.22 
NA 
NA 

0.24 
NA 
NA 

0.26 
NA 
NA 

0.24 
NA 
NA 

0.13 
NA 
NA 

0.22 
NA 
NA 

0.23 
NA 
NA 

0.47 
NA 
UA 

0.21 
NA 
NA 

0.26 
NA 
NA 

0.22 


0.22 
HA 
NA 

0.21 
NA 
NA 

0.21 
NA 
NA 

0.31 
NA 
NA 

0.23 
NA 
NA 

0.29 
NA 
NA 

0.22 
NA 
NA 

0.29 
NA 
NA 

0.41 
NA 
NA 

0.39 
NA 
NA 

0.77 
NA 
NA 

0.26 
NA 
NA 

0.23 
IM 
NA 

031 
NA 
NA 

0.58 
NA 
NA 

0.43 
NA 
NA 

0.34 
NA 
NA 

0.24 
NA 
NA 

027 
NA 
NA 

0.28 
NA 
NA 

0.27 
NA 
NA 

014 
NA 
NA 

0.24 
NA 
NA 

0.26 
NA 
NA 

0.47 
NA 
NA 

0.23 
NA 
NA 

0.28 
NA 
NA 

0.24 


Fully  im- 

plemeot- 

ad  non- 

tacriity 

total 


0.02 
007 
0.08 
0.02 
0.06 
0.07 
0.02 
0.05 
012 
0.03 
0.09 
p.09 
0.02 
0.07 
0.12 
0.03 
0.09 
0.09 
0.02 
0.07 
0.12 
0.03 
0.09 
0.12 
0.05 
0.07 
0.14 
0.04 
0.10 
0.26 
0.07 
0.19 
0.09 
0.02 
0.07 
0.07 
0.02 
0.05 
0.11 
0.03 
0.06 
015 
0.06 
0.09 
0.07 
0.03 
0.04 
0.12 
0.02 
0.10 
0.09 
0.02 
0.07 
0.11 
0.03 
0.08 
0.11 
0.03 
0.06 
Oil 
0.03 

ooe 

0.07 
0.02 
0.05 
Oil 
003 
0.06 
0.11 
0.03 
0.08 
0.20 
0.07 
0.13 
0.09 
0.02 
0.07 
0.11 
0.03 
0.06 
0.09 
0.02 


0.78 
1.51 
2.14 
076 
1.38 
1.87 
075 
1.12 
3.20 
1.12 
2.08 
233 
0.82 
1.51 
3.11 
1.03 
2.08 
231 
0.80 
1.51 
3.11 
1.03 
208 
3.06 
155 
1.51 
3.60 
138 
222 
7.18 
2.75 
443 
242 
0.91 
1.51 
1.97 
0.80 
1.17 
2.80 
1.09 
1.71 
4.45 
2.37 
2.08 
1.93 
1.18 
075 
2.66 
0.62 
1.64 
1.99 
0.80 
1.19 
2.57 
0.96 
1.61 
2.62 
1.01 
1.61 
2.57 
0.96 
1.61 
1.65 
0.53 
1.12 
2.50 
0.89 
1.61 
2.56 
0.95 
1.61 
4.11 
1.92 
2.19 
233 
0.82 
1.51 
2.64 
1.03 
1.61 
2.37 
086 


Year 
2001 
transi- 
tional 
non- 
tacHity 
total 


FuWy  im- 


0.80 
1.52 
2.17 
0.78 
1.39 
1.90 
0.77 
1.13 
3.24 
1.15 
209 
2.36 
0.64 
1.52 
315 
1.06 
2.09 
2.34 
0.82 
1.52 
3.15 
1.06 
209 
311 
1.59 
1  52 
3.65 
1.42 
2.23 
7.27 
2.81 
446 
245 
0.93 
1.52 
2.00 
0.82 
1.18 
2.83 
1.11 
1.72 
4.40 
2.31 
2.09 
205 
1.29 
0.76 
279 
0.94 
1.85 
202 
082 
1.20 
2.61 
0.99 
1.62 
2.66 
1.03 
1.62 
2.61 
099 
162 
1.67 
0.54 
1.13 
2.53 
091 
1  62 
2.60 
0.98 
162 
4.12 
1.92 
2.20 
2.36 
0.84 
1.52 
2.67 
1.05 
1.62 
2.40 
0.88 


adfacl- 
ity  total 


Year 

2001 
transi- 
tkmal 
taaWy 

total 


0.78 
NA 
NA 

0.76 
NA 
NA 

0.75 
NA 
NA 

1.12 
NA 
NA 

0.82 
NA 
NA 

103 
NA 
NA 

080 
NA 
NA 

1.03 
NA 
NA 

1.55 
NA 
NA 

1.38 
NA 
NA 

2.75 
NA 
NA 

091 
NA 
NA 

0.80 
NA 
NA 

1.09 
IM 
NA 

2.37 
NA 
NA 

1  18 
NA 
NA 

0.82 
NA 
NA 

0.80 
NA 
NA 

0.96 
NA 
NA 

1.01 
NA 
NA 

0.96 
NA 
NA 

0.53 
NA 
NA 

089 
IM 
NA 

0.95 
NA 
NA 

1.92 
NA 
NA 

0.82 
NA 
NA 

1.03 
NA 
NA 

086 


Gkibal 


0.80 
NA 
NA 

0.78 
NA 
NA 

077 
NA 
NA 

1.15 
HA 
NA 

0.84 
NA 
NA 

1.06 
NA 
NA 

0.82 
NA 
NA 

1.06 
NA 
NA 

159 
NA 
NA 

1.42 
NA 
NA 

2.81 
NA 
NA 

0.93 
NA 
NA 

0.82 
NA 
NA 

1.11 
NA 
NA 

231 
NA 
NA 

1i9 
NA 
NA 

094 
NA 
NA 

0.82 
NA 
NA 

0.99 
NA 
NA 

1.03 
NA 
NA 

0.99 
NA 
NA 

0.54 
NA 
NA 

0.91 
NA 
NA 

0.96 
NA 
NA 

1.92 
NA 
NA 

0.84 
NA 
NA 

1.05 
NA 
NA 

0.88 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  cooes  and  descnpftons  only  are  copynght  2000  Amencan  Medical  Associatkm  All  Rights  Reserved  Applkable  FARS/OFARS  Apply 
'Copyright  1994  Amencan  Dental  Association.  All  nghts  reserved. 
'PE  RVUs  «  Practee  Expense  Relative  Value  Units. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Mod 


Status 


76686 

TC 

A 

76930 

A 

76930 

26 

A 

76930 

TC 

A 

76932 

A 

76932 

26 

A 

76932 

TC 

A 

76934 

A 

76934 

26 

A 

76934 

TC 

A 

76936 

A 

76936 

26 

A 

76936 

TC 

A 

76936 

A 

76938 

26 

A 

76938 

TC 

A 

76941 

A 

76941 

26 

A 

76941 

TC 

A 

76942 

A 

76942 

26 

A 

76942 

TC 

A 

76945 

A 

76945 

26 

A 

76945 

TC 

A 

76946 

A 

76946 

26 

A 

76946 

TC 

A 

76948 

A 

76948 

26 

A 

76948 

TC 

A 

76950 

A 

76950 

26 

A 

76950 

TC 

A 

76960 

A 

76960 

26 

A 

76960 

TC 

A 

76965 

A 

76965 

26 

A 

76965 

TC 

A 

76970 

A 

76970 

26 

A 

76970 

TC 

A 

76975 

A 

76975 

26 

A 

76975 

TC 

A 

76977 

A 

76977 

26 

A 

76977 

TC 

A 

76966 

A 

76986 

26 

A 

76966 

TC 

A 

76999 

C 

76999 

26 

C 

76999 

TC 

C 

77261 

A 

77262 

A 

77263 

A 

77280 

A 

77280 

26 

A 

77280 

TC 

A 

77285 

A 

77285 

26 

A 

77285 

TC 

A 

77290 

A 

77290 

26 

A 

77290 

TC 

A 

77295 

A 

77295 

26 

A 

77295 

TC 

A 

77299 

C 

77299 

26 

C 

77299 

TC 

C 

77300 

A 

77300 

26 

A 

77300 

TC 

A 

77305 

A 

77305 

26 

A 

77305 

TC 

A 

77310 

A 

77310 

26 

A 

77310 

TC 

A 

Description 


EctK)  exam,  infant  hips  

Echo  guide  tor  heart  sac  tap  . 
Echo  gulda  fof  heart  sac  tap 
Echo  guide  lor  heart  sac  tap 
Echo  guide  for  heart  txopsy  ... 
Echo  guide  for  heart  biopsy  ... 
Echo  guide  tor  heart  oiopsy  ... 

Echo  guKJe  for  chest  tap  

Echo  guide  tor  chest  tap  

Echo  guide  for  chest  tap  

Ecfio  guide  for  artery  repair  .... 
Echo  guide  for  artery  repair .... 
Echo  guide  for  artery  repair .... 

Echo  exam  for  drainage  

Ectio  exam  tor  drainage  

Echo  exam  for  drainage  

Echo  guide  for  transfusion 

Ectx)  guide  for  transfusion 

Echo  guide  for  transfusion 

Ectx)  guide  for  biopsy  

Echo  guide  tor  biopsy  

Echo  guide  for  biopsy 

Echo  guide,  villus  sampling  .... 
Echo  guide,  villus  sampling  ... 
Echo  guide,  villus  sampling  .... 
EctV)  guide  for  amniocentesis 
Echo  guide  tor  amniocentesis 
Echo  guide  for  amniocentesis 

Echo  guide,  ova  aspiration  

Echo  guide,  ova  aspiration 

Echo  guide,  ova  aspiration  

Echo  guidance  radiottierapy  ... 
Echo  guidance  radiotherapy  ... 
Echo  guidance  radiotherapy  ... 
Echo  guidance  radiotherapy  ... 
Echo  guidance  radkXhaiapy  ... 
Echo  guidance  radiolheiapy  ... 
Ecfio  guidance  radiottwrapy  ... 
Ectio  guidance  radiotherapy  ... 
Echo  guidance  radiotherapy  .... 

Ultrasound  exam  follow-up 

Ultrasound  exam  follow-up 

Ultrasound  exam  follow-up 

Gl  endoscopic  ultrasound  

Ql  endoscopic  ultrasound 

Gl  endoscopic  ultrasound 

Us  bone  density  measure 

Us  bone  density  measure 

Us  twne  density  measure 

Echo  exam  at  surgery  

Ecno  exam  at  surgery  

Echo  exam  at  surgery  

Echo  examination  procedure  ... 
Echo  examination  procedure  ... 
Echo  examination  procedure  ... 

Radiation  therapy  planning 

Radtation  ttierapy  planning 

RadWion  therapy  planning 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  Ifrarapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  held 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  ttierapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Radiation  ttierapy  planning 

Radiation  ttierapy  plannir>g 

Radiation  therapy  planning 

Radiation  ttierapy  dose  plan  ..... 
Radiation  ttierapy  dose  plan  .... 
Radiation  ttierapy  dose  plan  ..... 
Radiation  therapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 

Radiation  ttierapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 


Physi- 
cian 
work 

RVUs 


0.00 
067 
067 
0.00 
0.67 
0.67 

aoo 

0.67 
0.67 

aoo 

1.99 

1.99 

0.00 

0.67 

0.67 

0.00 

1.34 

1.34 

OOO 

067 

0.67 

0.00 

0.67 

067 

OOO 

0.38 

0.38 

0.00 

038 

0.38 

OOO 

0.58 

058 

0.00 

0.56 

aS8 

0.00 

1.34 

1.34 

0.00 

O40 

040 

OOO 

0.81 

0.81 

OOO 

0.05 

0.05 

0.00 

1.20 

1.20 

0.00 

0.00 

0.00 

OOO 

1.39 

2.11 

3.14 

0.70 

0.70 

0.00 

1.05 

1.05 

0.00 

1.56 

1.56 

0.00 

4.57 

4.57 

0.00 

0.00 

aoo 

OOO 
0.62 
0.62 

aoo 
aTO 
aTO 

0.00 
1.05 
1.05 
0.00 


Fijily  im- 
pwiTient- 
ed  non- 
facility 

PE 
RVUs 


1.44 
1.80 
0.27 
1.53 
1.80 
0.27 
1.53 
1.76 
0.23 
1.53 
7.07 
0.71 
6.36 
1.76 
0.23 
1.53 
2.07 
053 
1.54 
1  76 
0.23 
1.53 
1.77 
0.23 
1.54 
1.67 

ai4 

1  53 
1.66 

ai3 

1.53 
1.52 
O20 
1.32 
1.52 
0.20 
1.32 
6.08 
045 
5.63 
1.21 
014 
1.07 
1.81 
0.28 
1.53 
0.86 
0.02 
084 
3.08 
0.43 
2.65 

aoo 

0.00 

aoo 

055 
081 
1.20 
3.75 
0.24 
3.51 
5.99 
0.36 
5.63 
7.12 
0.54 
6.58 

29.82 
1.58 

28.24 
0.00 

aoo 
aoo 

1.57 
021 
1.36 
2.12 
0.24 
1.88 
2.72 
036 
2.36 


Year 

2001 
transi- 
tional 

non- 
fadttty 

PE 
RVUs 


1.45 
1.83 
0.29 
1.54 
1.83 
0.29 
1.54 
1.80 
0.26 
1.54 
7.27 
0.87 
6.40 
1.80 
0.26 
1.54 
2.11 
0.56 
1.55 
1.80 
0.26 
1.54 
1.89 
0.34 
1.55 
1.69 
OIS 
1.54 
1.68 
014 
1.54 
1.55 
0.22 
1.33 
1.55 
0.22 
1.33 
6.40 
0.74 
5.66 
1.24 

ai6 

1.06 
1.84 
030 
1.54 
0.87 
002 
085 
3.14 
0.47 
2.67 
0.00 
0.00 
0.00 
0.58 
0.86 
1.28 
3.80 
0.27 
3.53 
6.06 
040 
5.66 
7.22 
060 
662 

30.15 
1.75 

28.40 
0.00 
0.00 
0.00 
1.60 
0.23 
1.37 
2.16 
027 
1.89 
2.77 
0.40 
237 


Fuily  inv 
plament- 
ad  facil- 
ity PE 
RVUs 


NA 
MA 

0.27 
NA 
^4A 

0.27 
NA 
NA 

0.23 
NA 
NA 

071 
NA 
NA 

0.23 
NA 
NA 

0.53 
NA 
NA 

0.23 
NA 
UA 

0.23 
NA 
NA 

ai4 

NA 
NA 

013 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.45 
NA 
NA 
>0.14 
NA 
NA 

0.28 
NA 
NA 

0.02 
NA 
NA 

0.43 
NA 
NA 

000 
NA 

0.55 

0.81 

1.20 
NA 

0.24 
NA 
NA 

a36 
NA 
NA 

054 
NA 
NA 

1.58 
NA 
NA 

0.00 
NA 
NA 

021 
tM 
NA 

0.24 
NA 
NA 

0.36 
NA 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 
NA 

0.29 
NA 
NA 

0.29 
NA 
NA 

026 
NA 
NA 

0.87 
NA 
NA 

0.26 
NA 
tiA 

as6 

NA 
NA 

026 
ttlA 
NA 

034 
NA 
NA 

015 
NA 
NA 

ai4 
NA 
NA 

022 
NA 
NA 

0.22 
NA 
NA 

074 
NA 
NA 

016 
NA 
NA 

030 
NA 
NA 

0.02 
NA 
NA 

047 
NA 
NA 

aoo 

NA 

058 

086 

1.28 
NA 

0.27 
NA 
NA 

040 
NA 
NA 

0.60 
NA 
NA 

1.75 
NA 
KJA 

0.00 
NA 
NA 

0.23 
NA 
NA 

0.27 
NA 
NA 

0.40 
NA 


Mal- 
practice 
RVUs 


0.07 

aio 

0.02 
0.08 
0.10 
002 
0.08 

ail 

003 
0.08 
040 

ail 

0.29 

aii 

0.03 
0.08 
012 
0.05 
0.07 
Oil 

ao3 

0.08 

aio 

0.03 

ao7 

009 

aoi 

0.08 

aio 

0.02 

ao8 
ao9 

003 

ao6 

009 
003 
0.06 
0.32 
0.07 

a25 

0.07 
0.02 
0.05 

aii 

0.03 
0.08 
0.05 
0.01 
004 
018 

ao6 

012 
0.00 
0.00 
OOO 
0.05 

ao8 
ai2 
ai8 

0.03 
015 
030 
0.04 
0.26 
0.36 
0.06 
030 
1.44 
ai7 
1.27 
0.00 

aoo 

0.00 
0.08 
0.02 
0.06 

ai2 

0.03 
0.09 

ai5 

0.04 

an 


Fuly im- 
plement- 
ed non- 
facility 
total 


1.51 

2.57 

0.96 

1.61 

2.57 

096 

1.61 

2.54 

0.93 

1.61 

9.46 

2.81 

6.65 

254 

0.93 

1.61 

3.53 

1.92 

1.61 

2.54 

0.93 

1.61 

2.54 

0.93 

1.61 

2.14 

0.53 

1.61 

2.14 

0.53 

1.61 

2.19 

0.81 

1.38 

2.19 

081 

1.38 

7.74 

1.86 

5.88 

1.68 

0.56 

1.12 

2.73 

1.12 

1.61 

0.96 

0.08 

088 

4.46 

1.69 

2.77 

0.00 

0.00 

0.00 

1.99 

3.00 

4.46 

4.63 

0.97 

3.66 

7.34 

1.45 

5.89 

9.04 

2.16 

6.88 

35.83 
6.32 

29.51 
0.00 
0.00 
0.00 
2.27 
0.85 
1.42 
2.94 
0.97 
1.97 
3.92 
1.45 
2.47 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


1.52 
260 
096 
1  62 
260 
096 
1.62 
2.58 
096 
1  62 
9.66 
2.97 
669 
2.58 
0.96 
162 
3.57 
1.95 
1.62 
2.58 
096 
1.62 
2.66 
1.04 
1.62 
216 
054 
1  62 
2.16 
054 
1.62 
2.22 
0.83 
1.39 
2.22 
083 
1  39 
8.06 
2.15 
5.91 
1.71 

a58 

1  13 
2.76 
1  14 
1.62 
0.97 
0.08 
089 
4.52 
1.73 
2.79 
0.00 
OOO 
0.00 
2.02 
3.05 
454 
4.68 
1.00 
368 
7.41 
1.49 
592 
914 
2.22 
6.92 

36.16 
6.49 

29.67 
OOO 
0.00 
0.00 
2.30 
0.87 
1.43 
2.98 
1.00 
1.96 
3.97 
1.49 
2.48 


Fully  im- 
plement- 
ed facil- 
ity total 


NA 
NA 

0.96 
NA 
NA 

096 
NA 
NA 

0.93 
NA 
NA 

2.81 
NA 

0.93 
NA 
NA 

1.92 
NA 
NA 

093 
NA 
NA 

0.93 
l«iA 
NA 

0.53 
NA 
NA 

0.53 
NA 
NA 

081 
NA 
NA 

0.81 
NA 
NA 

186 
NA 
NA 

0.56 
NA 
NA 

1.12 
NA 
NA 

008 
NA 
NA 

169 
NA 
NA 

0.00 
NA 

1.99 

3.00 

4.46 
NA 

0.97 
NA 
NA 

1.45 
IM 
fM 

216 
NA 
NA 

6.32 
NA 

NA 

0.00 
NA 

NA 
0.85 

NA 

NA 
0.97 

NA 

NA 

1.45 

NA 


Year 

2001 
transi- 
tional 
facility 

total 


NA 
NA 

098 
NA 
NA 

0.98 
NA 
NA 

0.96 
NA 
NA 

297 
NA 
NA 

0.96 
NA 
NA 

1.95 
NA 
NA 

096 

NA 

1.04 
NA 
NA 

0.54 
NA 
NA 

054 
NA 
NA 

0.83 
NA 
IM 

0.83 
NA 
NA 

2.15 
NA 
NA 

0.58 
NA 
NA 

1.14 
NA 
NA 

0.08 
NA 
NA 

1.73 
NA 
NA 

0.00 
NA 

2.02 

3.05 

4.54 
NA 

1  00 
NA 
NA 

1.49 
NA 
NA 

222 
NA 
NA 

6.49 
NA 
NA 

0.00 
NA 
NA 

0.87 
NA 
NA 

1.00 
NA 
NA 

149 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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MA 

XXX 

NA 

XXX 

098 

XXX 

NA 

XXX 

NA 

XXX 

098 

XXX 

NA 

XXX 

NA 

XXX 

0.96 

XXX 

NA 

XXX 

NA 

XXX 

297 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

1.95 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

104 

XXX 

NA 

XXX 

NA 

XXX 

054 

XXX 

NA 

XXX 

NA 

XXX 

054 

XXX 

NA 

XXX 

NA 

XXX 

0.83 

XXX 

NA 

XXX 

NA 

XXX 

083 

XXX 

NA 

XXX 

NA 

XXX 

2.15 

XXX 

NA 

XXX 

NA 

XXX 

0.58 

XXX 

NA 

XXX 

NA 

XXX 

1.14 

XXX 

NA 

XXX 

NA 

XXX 

0.08 

XXX 

NA 

XXX 

NA 

XXX 

173 

XXX 

NA 

XXX 

NA 

XXX 

0.00 

XXX 

NA 

XXX 

2.02 

XXX 

3.05 

XXX 

4.54 

XXX 

NA 

XXX 

100 

XXX 

NA 

XXX 

NA 

XXX 

149 

XXX 

NA 

XXX 

NA 

XXX 

222 

XXX 

NA 

XXX 

NA 

XXX 

6.49 

XXX 

NA 

XXX 

NA 

XXX 

0.00 

XXX 

NA 

XXX 

NA 

XXX 

0.87 

XXX 

NA 

XXX 

NA 

XXX 

1.00 

XXX 

NA 

XXX 

NA 

XXX 

149 

XXX 

NA 

XXX 

CPTV 
HCPCS' 


77315 
77315 
77315 
77321 
77321 
77321 
77326 
77326 
77326 
77327 
77327 
77327 
77328 
77328 
77328 
77331 
77331 
77331 
77332 
77332 
77332 
77333 
77333 
77333 
77334 
77334 
77334 
77336 
77370 
77380 
77380 
77380 
77381 
77381 
77381 
77399 
77399 
77399 
77401 
77402 
77403 
77404 
77406 
77407 
77408 
77409 
77411 
77412 
77413 
77414 
77416 
77417 
77419 
77420 
77425 
77427 
77430 
77431 
77432 
77470 
77470 
77470 
77499 
77499 
77499 
77520 
77523 
77600 
77600 
77600 
77605 
77605 
77605 
77610 
77610 
77610 
77615 
77615 
77615 
77620 
77620 
77620 


Mod 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


Status 


Description 


Radiation  ttwrapy  dose  plan  .... 
Radiation  ttrarapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 

Radiation  tfierapy  port  plan  

Radiation  therapy  port  plan  

Radiation  therapy  port  plan  

Radiation  ttierapy  dose  plan  .... 
Radiation  ttierapy  dose  plan  .... 
Radiation  ttierapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 
Radiation  ttierapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 
Radiation  therapy  dose  plan  .... 

Special  radiation  dosimetry  

Special  radiation  dosimetry  

Special  radiation  dosimetry  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatrrient  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  physics  consult  

Radiation  physics  consult  

Proton  beam  delivery 

Proton  beam  delivery 

Proton  t)eam  delivery 

Proton  beam  treatment 

Proton  beam  treatment 

Proton  beam  treatment 

External  radiation  dosimetry  .... 
External  radiation  dosimetry  .... 
External  radiation  dosimetry  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiation  treatment  delivery  .... 
Radiahon  treatment  dalivary  .... 
Radiation  treatment  daUvwy  .... 
Radiation  treatment  delivary  .... 

Radiology  port  tilm(s) , 

Weekly  radiation  ttierapy 

Weekly  radiation  ttierapy  

Weekly  radiation  ttierapy  

Radiation  tx  management.  x5  ... 

Weekly  radiation  ttierapy  , 

Radiation  therapy  management 

Stereotactic  radiation  tmrt 

Special  radiation  treatment 

Special  radiation  treatment  

Special  radiation  treatment  

Radiation  ttierapy  management 
Radiation  therapy  management 
Radiation  therapy  managemanl 

Proton  beam  delivery 

Proton  beam  delivery 

Hyperthermia  treatment 

Hyperthermia  treaHnenl 

Hyperttiermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperttiermia  treatment 

Hyperttiennia  treatment 

Hyperthermia  treatment 

Hyperthemiia  treatment 

Hyperttiermia  treatment 

Hyperthemnia  treatment 

Hyperthermia  treatment 

Hyperthermia 
Hyperthennia 
Hyperttiermia  treatment 


Ptiysi- 
dan 
vwxfc 

RVUs 


1.56 
1.56 
0.00 
0.95 
0.95 
0.00 
0.93 
0.93 
000 
1.39 
1.39 
0.00 
209 
2.09 
0.00 
0.87 
0.87 
0.00 
0.54 
0.54 
0.00 
0.84 
0.84 
0.00 
1.24 
1.24 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.60 
1.61 
2.44 
3.31 
3.60 
1.81 
7.93 
2.09 
2.09 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 
1.S6 
1.56 
0.00 
2.09 
209 
0.00 
1.56 
1.56 
0.00 


Fully  im- 
plaiTiant- 
•d  non- 
facility 

PE 
RVUs 


3.23 
0.54 
2.69 
4.42 
0.33 
4.09 
2.71 
0.32 
2.39 
3.99 
0.48 
3.51 
5.73 
0.72 
5.01 
0.81 
0.30 
0.51 
1.55 
0.19 
1.36 
2.21 
0.29 
1.92 
3.71 
0.43 
3.28 
3.01 
3.53 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.79 
1.79 
1.79 
1.79 
1.79 
2.11 
2.11 
2.11 
2.11 
2.36 
2.36 
2.36 
2.36 
0.60 
1.43 
0.64 
0.97 
1.14 
1.43 
0.73 
3.10 

11.99 
0.72 

11.27 
0.00 
000 
0.00 
0.00 
0.00 
3.62 
0.54 
3.06 
4.85 
0.74 
4.11 
3.62 
0.54 
3.08 
4.83 
0.72 
4.11 
3.70 
0.62 
3.08 


Year 

2001 
transi- 
tional 

non- 
tacility 

PE 
RVUs 


3.31 
0.60 
2.71 
4.48 
0.37 
4.11 
2.76 
0.36 
240 
4.06 
0.53 
3.53 
5.83 
0.79 
5.04 
0.84 
0.33 
0.51 
1.58 
0.21 
1.37 
2.25 
0.32 
1.93 
3.77 
0.47 
3.30 
3.03 
3.55 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.80 
1.80 
1.80 
1.80 
1.80 
2.12 
2.12 
2.12 
2.12 
2.37 
2.37 
2.37 
2.37 
0.60 
1.51 
0.68 
103 
1.14 
1.51 
0.77 
3.67 

12.13 
0.79 

11.34 
0.00 
000 
0.00 
0.00 
0.00 
370 
0.60 
3.10 
4.94 
0.81 
4.13 
3.70 
0.60 
3.10 
4.92 
0.79 
4.13 
3.76 
0.66 
3.10 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


NA 

0.54 
NA 
NA 

0.33 
NA 
NA 

0.32 
NA 
NA 

0.48 
NA 
NA 

0.72 
NA 
NA 

0.30 
IMA 
NA 

0.19 
NA 
NA 

0.29 
NA 
NA 

0.43 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.43 

0.64 

0.97 

1.14 

1.43 

0.73 

3.10 
NA 

0.72 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 

0.54 
NA 
NA 

0.74 
NA 
NA 

0.54 
NA 
NA 

0.72 
NA 
NA 

0.62 
NA 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 

0.60 
NA 
HA 

0.37 
NA 
NA 

0.36 
NA 
NA 

0.53 
NA 
NA 

0.79 
NA 
NA 

0.33 
NA 
NA 

0.21 
NA 
NA 

0.32 
NA 
NA 

0.47 
NA 
NA  I 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.51 

0.68 

1.03 

1.14 

1.51 

0.77 

3.67 
NA 

0.79 
NA 
NA. 

0.00 
NA 
NA 
NA 
NA 

0.60 
NA 
NA 

0.81 
NA 
NA 

0.60 
NA 
NA 

0.79 
NA 
NA 

0.66 
NA 


Mal- 
practice 
RVUs 

Fully  im- 
plernont- 
ed  non- 
facility 
total 

Yav 

2001 

transi- 

tkinal 

ran- 
fadWy 

total 

0.18 

4.97 

5.05 

0.06 

2.16 

222 

0.12 

2.81 

2.83 

0.22 

5.59 

565 

0.04 

1.32 

1.36 

0.18 

427 

4.29 

0.15 

3.79 

384 

0.04 

1.29 

1.33 

Oil 

2.50 

2.51 

0.21 

5.59 

568 

0.06 

1.93 

1.98 

0.15 

366 

366 

0.30 

812 

822 

0.08 

289 

2.96 

0.22 

5.23 

5.26 

0.05 

1.73 

1.78 

0.03 

1.20 

123 

0.02 

0.53 

0.53 

0.08 

2.17 

2.20 

0.02 

0.75 

0.77 

0.06 

1.42 

1.43 

012 

3.17 

321 

0.03 

1.16 

1.19 

0.09 

2.01 

2.02 

0.19 

5.14 

520 

0.05 

1.72 

1.76 

0.14 

3.42 

3.44 

0.13 

314 

316 

0.15 

3.68 

3.70 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.09 

1.88 

189 

0.09 

1.88 

1.89 

0.09 

1.88 

1.89 

0.09 

1.88 

1.89 

0.09 

1.88 

1.89 

0.10 

2.21 

2.22 

0.10 

2.21 

2.22 

0.10 

2.21 

2.22 

0.10 

2i1 

222 

0.11 

2.47 

2.48 

0.11 

2.47 

248 

0.11 

2.47 

248 

0.11 

2.47 

248 

0.03 

063 

063 

0.13 

516 

5.24 

0.06 

2.31 

2.35 

0.10 

3.51 

3.57 

0.11 

4.56 

4.56 

013 

5.16 

5.24 

0,07 

2.61 

2.65 

0.31 

11.34 

11  91 

0.58 

14.66 

14.80 

0.06 

2.89 

2.96 

0.S0 

11.77 

11.84 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.19 

5.37 

545 

0.06 

2.16 

222 

0.13 

321 

3.23 

0.28 

7.22 

7.31 

0.09 

292 

2.99 

0.19 

4.30 

4.32 

0.19 

5.37 

5.45 

0.06 

2.16 

2.22 

0.13 

3.21 

3.23 

0.27 

7.19 

728 

0.08 

2.89 

2.96 

0.19 

430 

4.32 

0.19 

5.45 

5.51 

0.06 

2.24 

228 

0.13 

321 

323 

Fuly  im- 


adtadt- 
ity  total 


NA 

2.16 
NA 
NA 

1.32 
IM 
NA 

129 
NA 
NA 

1.93 
NA 
NA 

2.89 
NA 
NA 

120 
NA 
NA 

0.75 
NA 
NA 

1  16 
NA 
NA 

1.72 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
UA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.16 

2.31 

3.51 

456 

5.16 

261 

11.34 

NA 

2.89 
NA 
UA 

0.00 
NA 
NA 
NA 
NA 

2.16 
NA 
NA 

292 
NA 
NA 

2.16 
NA 
HA 

289 
NA 
NA 

224 
NA 


Yaar 
2001 


tional 
fadWy 


NA 
222 

NA 
NA 

1.36 
NA 
NA 

1.33 
NA 
NA 

1.96 
NA 
NA 

2.96 
NA 
NA 

1.23 
NA 
NA 

0.77 
NA 
NA 

1.19 
NA 
NA 

1.76 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 

000 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

524 

2.35 

3.57 

456 

5.24 

265 

11.91 

NA 

2.96 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 

222 
NA 
NA 

299 
NA 
NA 

222 
NA 
NA 

2.96 
NA 
NA 

228 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medkal  Association  All  Rights  Resen/ed  ApplkaWe  FARS/DFARS  Apply. 
'  Copynght  1 994  Amencan  Dental  Associatkxi.  All  nghts  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS' 


Mod 


Status 


77750 

A 

77750 

26 

A 

77750 

TC 

A 

//rti1 

A 

77761 

26 

A 

7776r 

TC 

A 

77762 

A 

77768 

28 

A 

77762 

TC 

A 

77763 

A 

77763 

26 

A 

77763 

TC 

A 

mn 

A 

rrm 

26 

A 

rrm 

TC 

A 

rrm 

A 

irm 

26 

A 

ititt 

TC 

A 

ntn 

A 

iitn 

26 

A 

inn 

TC 

A 

Tm\ 

_, 

A 

Tm\ 

26 

A 

Tm\ 

TC 

A 

A 

rrm 

26 

A 

77192 

TC 

A 

rma 

A 

77783 

26 

A 

77783 

TC 

A 

77784 

A 

77784 

26 

A 

77784 

TC 

A 

77789 

A 

77789 

26 

A 

77789 

TC 

A 

77790 

A 

77790 

26 

A 

77790 

TC 

A 

77799 

C 

77799 

28 

C 

77799 

TC 

C 

78000 

A 

78000 

26 

A 

78000 

TC 

A 

78001 

A 

78001 

26 

A 

78001 

TC 

A 

78003 

A 

78003 

26 

A 

78003 

TC 

A 

78C06 

A 

78006 

26 

A 

'3006 

TC 

A 

'3007 

A 

78007 

26 

A 

78007 

TC 

A 

78010 

A 

78010 

26 

A 

78010 

TC 

A 

78011 

A 

78011 

26 

A 

78011 

TC 

A 

78015 

A 

78016 

26 

A 

78015 

TC 

A 

78016 

A 

78016 

26 

A 

78016 

TC 

A 

78018 

A 

78018 

26 

A 

78018 

TC 

A 

78020 

A 

78020 

26 

A 

78020 

TC 

A 

78070 

A 

78070 

26 

A 

78070 

TC 

A 

78075 

A 

78075 

26 

A 

78075 

TC 

A 

78099 

C 

Oescftplkxi 


Infuse  radioactive  matenals 

Infuse  radioactive  matenab 

Mus*  radioactive  matenala 

RadkMlemant  application  

Radioelemeni  application  

Radioelement  application  

Radioatamani  application  

Radhtatamant  application  

Fladloalaniant  application  „. 

Radioalamant  application 

Radtoaiamant  application  „ 

Radtoalamant  application  

RadkMianiant  application  


Ridtoalanienl  application  .... 
Radoalaniant  application  .... 
Radtoalamant  applicaiion  .... 
HVi  Hanatty  bractiylhafapy 
HlQti  Mamlly  bracttythacapy 
High  Manaity  brachylharapy 
High  Manally  brachythar^iy 
High  liaanaiy  brachyttwn^iy 
High  iManslty  brachythar^iy 
High  ManaNy  bractiylharmy 
High  inlanalty  brechytharapy 
HKih  InMnaily  Ixactiythaapy 
High  Manaily  brachytharapy 
Hgh  mianaity  brechytharapy 
HH)h  imsnalty  bnchythaf apy 
Hartinalaniant  ^ipllf  artmi  .... 
nxioalainant  appfcllon  .... 
Raaoalantant  application  .... 

Radtoatamant  handkig 

riacBoaiamani  nanoiing 

Radksalainant  fiandHiig 

RaiiuinfradWaolapa  therapy 
Radkjm/tadWaoKipa  therapy 
RadumAvdMaolopa  therapy 

TTiynild,  aingle  uptake  

Thyroid,  aingle  uptalce  

Thirrold,  aingia  uptake  

ThyroM,  nwMple  uptakes 

ThyroU,  muMpie  uptakes 

Thyrokl.  multiple  uplakaa 

Thyroid  suppraaaMmul 

ThyroM  auppraaaMmul 

Thyroid  suppraaaMlniul 

TTiyroM  imaging  «ilth  uptake  . 
ThyroMlmaglng  with  uptake . 
Thynxd  imagkig  with  uptake. 
Thyrokl  Image,  mull  uptakes 
ThyroM  knaga,  mult  uptakes 
Thyrokl  image,  muk  uptakes 

Thyrokl  knagkig  

Thyroid  knagktg  

Thyrokl  Imaging  

Thyrokl  imagkig  wMi  How 

Thyrokl  imagbig  vrith  flow 

Thyrokl  imaging  with  flow 

T?iyro*d  met  imaging  

ThyroW  met  imaging  

Thyroid  met  imagmg  

Thyroid  met  imaginfystudlaa . 
Thyrotd  met  imagkig/studlae . 
Thyroid  met  imaging/studtoB  . 
Thyrokl  met  imaging,  body  ... 
Thyrakt  met  imaging,  body  ... 
Thyrokl  met  imaging,  body  ... 

ThyroW  met  uptaite  „ „ 

Thyroid  mat  uptaits  

Thyrokl  met  uptake 

Paiathyroid  nuclear  imagkig  . 
Parathyroid  nuclear  imaging  . 
Parathyroid  nuclear  imaging  . 

Adrenal  nuclear  irriaging 

Adrenal  nuclear  imaging 

Adrenal  nuclear  imaging  

Endocnne  nuclear  procedure 


Pliyal- 
dan 
work 

RVUs 


4.91 
4.91 
0.00 
3J1 
3.81 
0.00 
5.72 
5.72 
0.00 
8.57 
8.57 
0.00 
4.66 
4.66 
0.00 
7,48 
7.46 
0.00 
11.19 
11.19 
0.00 
1.66 
1.66 
0.00 
2.49 
2.49 
0.00 
3.73 
3.73 
0.00 
5.61 
5.61 
0.00 
1.12 
1.12 
0.00 
1.05 
1.06 
0.00 
0.00 
0.00 
0.00 
0.19 

ai9 

0.00 
0.26 
0.26 
OM 
0.33 
0J3 
0.00 
0,49 
0.49 
OSX) 
0.50 
0.50 
0.00 
0.39 
0.39 
0.00 
0.45 
0.45 
OOO 
0.67 
0.67 
0.00 
0.62 
0.82 
0.00 
0.86 
0.86 
0.00 
0.60 
0.60 
0.00 
0.82 
0.82 
0.00 
0.74 
0.74 
0.00 
0.00 


Rji^kn- 
plemenl- 
ed  nof>* 

faculty 
PE 

R\AJ$ 


3.05 
1.70 
1.35 
3.68 
1.15 
2.53 
5.66 
2.01 
3.65 
7.50 
2.96 
4.54 
3.16 
0.96 
2.20 
6.85 
2.57 
4.28 
904 
3.85 
5.19 
21.10 
0.57 
20.53 
21  39 
0.86 
20.53 
21.81 
1.28 
20.53 
22.46 
1.93 
20  53 
0.86 
0.40 
0.46 
0.87 
0.36 
0.51 
0.00 
OOO 
0.00 
1.05 
0.07 
0.98 
1.41 
0.09 
1.32 
1.10 
0.12 

oje 

2.57 
0.17 
2.40 
2.78 
0.18 
^60 
1.98 
0.14 
1.84 
2.59 
0.16 
243 
^84 
0.24 
2.60 
3.82 
0.30 
352 
5.79 
0.31 
5.46 
0.39 
0.24 
0.15 
^13 
0.29 
1.84 
5.76 
0.28 
5.48 
0.00 


Year 
2001 
trartsi- 

tkxtal 
non- 
facility 

pe 

RVUs 


3.19 
1.83 
1.36 
3.85 
1.30 
2.56 
5.63 
2.16 
3.67 
7.76 
3.19 
4.57 
350 
1.29 
221 
7.09 
2.78 
4J1 
9.38 
4.16 
5.22 
21.27 
062 
20.65 
2156 
0.93 
20.65 
22.03 
1.38 
20.65 
2Z.n 
2.06 
20.65 
0.89 
0.43 
0.46 
0.91 
0.40 
0.51 
0.00 
0.00 
0.00 
1.07 
0.06 
0.99 
1.43 
010 
1.33 
1.12 
0.13 
0.99 
2.61 
0.19 
2.42 
2.82 
0.20 
2.62 
2.00 
0.1S 
1JS 
2.63 
0.18 
2.45 
2.89 
027 
2.62 
3.87 
0.33 
3.54 
5.86 
0.35 
5.51 
0.39 
0.24 
0.15 
2.13 
0.28 
1.85 
5.81 

0.x 

5.51 
0.00  I 


Fi«ylm- 
plement- 
ad  facil- 
ity PE 
RVUs 


NA 

1.70 

NA 

NA 

1.15 

NA 

NA 

2.01 

NA 

NA 

2.96 
NA 
NA 

0.96 
NA 
NA 

2.57 
NA 
NA 

3.85 
NA 
NA 

0.57 
NA 
NA 

0.86 
NA 
NA 

128 
NA 
NA 

1.93 
NA 
NA 

0.40 
NA 
NA 

0.36 
HA 
NA 

0.00 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

012 
NA 
NA 

0.17 
NA 
NA 

0.18 
NA 
NA 

0.14 
NA 
NA 

0.16 
NA 
NA 

0.24 
NA 
NA 

O.X 
NA 
NA 

0.31 
NA 
NA 

0.24 
NA 
NA 

0.29 
NA 
NA 

028 
NA 
NAJ 


Year 
2001 

transi- 
tional 
facility 

PE 
RVUs 


NA 
1.83 
NA 
NA 
1.30 
NA 
NA 

2.16 
NA 
NA 

3.19 
NA 
NA 

1.29 
NA 
NA 

2.78 
HA 
NA 

4.16 
NA 
KIA 

0.62 
NA 
NA 

0.93 
fM 
NA 

1.38 
NA 
NA 

2.06 
NA 
NA 

0.43 
NA 
NA 

0.40 
NA 
NA 

0.00 
NA 
NA 

0.08 
NA 
NA 

010 
NA 
NA 

0.13 
NA 
NA 

019 
NA 
NA 

020 
NA 
NA 

0.15 
NA 
NA 

0.18 
NA 
NA 

027 
NA 
NA 

0.33 
NA 
NA 

0.35 
NA 
NA 

0.24 
NA 
NA 

026 
fM 
NA 

0.30 
NA 
NA 


Mal- 

practk» 

RVUs 


0.24 

0.18 

0.06 

0.28 

0.16 

0.12 

0.40 

0.24 

0.16 

0.55 

0.35 

0.20 

0.31 

0.20 

0.11 

0.50 

0.31 

0.19 

0.67 

0.44 

0.23 

0.96 

0.07 

0.9-. 

1i)1 

0.10 

0.91 

1.05 

0.14 

0.91 

1.12 

0.21 

0.91 

0.06 

0.04 

0.02 

0.06 

0.04 

002 

0.00 

0.00 

0.00 

006 

0.01 

0.05 

0.07 

0.01 

0.06 

0.06 

0.01 

0.05 

0.13 

0.02 

0.11 

0.14 

0.02 

0.12 

0.11 

0.02 

0.09 

0.13 

0.02 

0.11 

0.15 

0.03 

012 

0.18 

0.03 

0.15 

0.28 

0.03 

0.25 

0.00 

tl.OO 

0.00 

0.12 

0.03 

0.09 

0.28 

0.03 

0.25 

0.00 


Fully  kn- 
plerrient- 
ed  non- 
factWy 
total 


8.20 

6.79 

1.41 

7.77 

5.12 

2.65 

11.78 

7.97 

3.81 

16.62 

11.88 

4.74 

8.13 

5.82 

2.31 

14.83 

10.36 

4.47 

20.90 

15.48 

5.42 

2374 

2.30 

21.44 

24.89 

3.45 

21.44 

26.59 

5.15 

21.44 

29.19 

7.75 

21.44 

2.04 

1.56 

0.48 

1.98 

1.45 

0.53 

0.00 

0.00 

0.00 

1.30 

0.27 

1.03 

1.74 

0.36 

1.38 

1.49 

0.46 

1.03 

3.19 

0.68 

2.51 

3.42 

0.70 

2.72 

2.48 

0.55 

1.93 

3.17 

0.63 

2.54 

3.66 

0.94 

2.72 

4.82 

1.15 

3.67 

6J3 

1.20 

573 

0.99 

0.84 

0.15 

3.07 

1  14 

1.93 

678 

105 

5.73 

0.00 


Year 
2001 
transi- 
Ikjnal 
non- 
tadlity 
total 


8.34 

6.92 

1  42 

7.94 

5.27 

2.67 

11.95 

8.12 

3.83 

16.88 

12.11 

4.77 

8.47 

6.15 

2.32 

15.07 

10.57 

4.50 

2124 

15.79 

545 

23.91 

2.36 

21.56 

25.08 

3.52 

21.56 

26.81 

5.25 

21.56 

29.46 

7.90 

21.56 

2.07 

159 

0.48 

2.02 

1.49 

0.53 

0.00 

0.00 

0.00 

1.32 

028 

1.04 

1.76 

0.37 

1.39 

1.51 

0.47 

1.04 

3.23 

0.70 

253 

3.46 

0.72 

2.74 

2.50 

0.56 

1.94 

321 

0.66 

2.56 

3.71 

0.97 

2.74 

4.87 

1  18 

3.69 

700 

1.24 

578 

099 

0.84 

0.15 

3.07 

1.13 

1.94 

6.83 

1.07 

5.78 

0.00 


FuKy  im- 
plement- 
ed facH- 
ity  total 


NA 

6.79 
NA 
NA 

5.12 
NA 
NA 

7.97 
NA 
NA 
11.88 
NA 
NA 

5.62 
NA 
NA 
10.36 
NA 
NA 
15.48 
NA 
NA 

2.30 
NA 
NA 

345 
NA 
NA 

515 
NA 
NA 

7.75 

NA 

1.56 
NA 
NA 

1.45 
fM 
tM 

OOO 
NA 
NA 

027 
NA 
NA 

0.36 
NA 
NA 

0.46 
NA 
NA 

0.66 
NA 
IM 

0.70 
NA 
NA 

035 
NA 
NA 

063 
NA 
NA 

0.94 
NA 
NA 

1.15 
NA 
NA 

1.20 
NA 
NA 

0.84 
NA 
NA 

1.14 
NA 
NA 

1.05 
NA 
NA 


Year 

2001 
transi- 
tkxial 
facility 

total 


NA 

6.92 
NA 
NA 

527 
NA 
NA 

6.12 
NA 
NA 

12.11 
NA 
NA 

6.15 
fM 
NA 

10.57 
NA 
NA 

15.79 
NA 
NA 

235 
NA 
NA 

3.52 
NA 
NA 

525 
NA 
NA 

7.90 
NA 
NA 

1.59 
f<4A 
NA 

1.49 
NA 
NA 

000 
NA 
NA 

0.28 
NA 
NA 

0.37 
NA 
NA 

0.47 
NA 
NA 

0.70 
NA 
NA 

0.72 
NA 
NA 

056 
NA 
NA 

0.65 
NA 
NA 

0.97 
NA 
NA 

1  18 
tM 
NA 

1.24 
NA 
NA 

0.84 
NA 
NA 

1.13 
NA 
NA 

1.07 
NA 
NA 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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NA 

090 

6.92 

090 

NA 

090 

NA 

090 

5.27 

090 

NA 

090 

NA 

090 

8.12 

090 

NA 

090 

NA 

090 

2.11 

090 

NA 

090 

NA 

XXX 

6.15 

XXX 

NA 

XXX 

NA 

090 

0.57 

090 

NA 

090 

NA 

090 

5.79 

090 

NA 

090 

NA 

090 

2  35 

090 

NA 

090 

NA 

090 

3.52 

090 

NA 

090 

NA 

090 

5.25 

090 

NA 

090 

NA 

090 

7.90 

090 

NA 

090 

NA 

090 

1.59 

090 

NA 

090 

NA 

XXX 

1.49 

XXX 

NA 

XXX 

NA 

XXX 

J.OO 

XXX 

NA 

XXX 

NA 

XXX 

5.28 

XXX 

NA 

XXX 

NA 

XXX 

J.37 

XXX 

NA 

XXX 

NA 

XXX 

5.47 

XXX 

NA 

XXX 

NA 

XXX 

).70 

XXX 

NA 

XXX 

NA 

XXX 

).72 

XXX 

NA 

XXX 

NA 

XXX 

)56 

XXX 

NA 

XXX 

NA 

XXX 

)65 

XXX 

NA 

XXX 

NA 

XXX 

).97 

XXX 

NA 

XXX 

NA 

XXX 

18 

XXX 

NA 

XXX 

NA 

XXX 

.24 

XXX 

NA 

XXX 

NA 

zzz 

84 

zzz 

NA 

zzz 

NA 

XXX 

.13 

XXX 

NA 

XXX 

NA 

XXX 

.07 

XXX 

NA 

XXX 

NA 

XXX 

Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS' 

II 

Mnrt 

Status 

Descnpton 

Ptryst- 
cian 
woik 

RVUs 

FuUy  im- 
plament- 
ad  non- 

tadllty 
PE 

RVUs 

Year 
2001 
transi- 
tional 
non- 
fadUty 

PE 
RVUs 

FuHyim- 
pleinent- 
ed  facil- 
ity PE 
RVUs 

Year 
2001 
transi- 
lionai 
tadWy 
PE 
RVUs 

Mal- 

practK« 

RVUs 

FuUy im- 
plement- 
ed non- 
tadlity 
total 

Year 

2001 

tranei- 

tional 

non- 

FuUy  im- 
plamanl- 
ad  (acu- 
ity total 

Year 
2001 
tranei- 
tional 
(adWy 
total 

Glnt>al 

78099 

26 

TC 

C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

: 

A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 

: 

A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Endocnn6  nuclear  procsdufB 

0.00 
0.00 
0.55 
0.55 
0.00 
0.75 
0.75 
0,00 
0,80 
0.80 
0.00 
0,19 
0.19 
0.00 
0.22 
0.22 

aoo 

0.23 

0.23 

0,00 

0.32 

0,32 

0,00 

0,45 

0.45 

0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0.33 

0.00 

0.45 

0.45 

0.00 

0.41 

0.41 

0.00 

0.00 

0.53 

0.00 

0.40 

0.40 

0.00 

1.09 

1.09 

0.00 

0.61 

0.61 

0.00 

1.20 

1iO 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.71 

0.71 

0.00 

0.96 

0.96 

0.00 

0.49 

0.40 

0.00 

0.57 

0.S7 

0.00 

0.49 

0.49 

0.00 

0.00 

2.26 

0.20 

2j06 

3.48 

0.27 

32^ 

4.41 

0.29 

4.12 

1.03 

0.07 

0.96 

76R 

0.08 

2.60 

1.83 

0.08 

1.75 

3.06 

0.12 

2.94 

4.81 

0.16 

4.65 

3.10 

022 

2.86 

5.16 

023 

4.93 

4.19 

02^ 

3.96 

3.82 

0.12 

3.70 

3.42 

0.18 

3.24 

5.52 

0.15 

5.37 

0.00 

0.19 

0.00 

2.53 

0.14 

2.39 

6.21 

0.43 

5.78 

7.64 

0.22 

7.42 

4.55 

0.43 

4.12 

0.00 

0.00 

0.00 

2.55 

0.16 

2.39 

3.09 

0.18 

2.91 

6.22 

0.25 

5.97 

6.34 

0.35 

5.99 

3.14 

0.17 

2.97 

3.72 

0.20 

3.52 

3.93 

0.17 

0.00 

0.00 

2.29 

0.22 

2.07 

3.53 

0.30 

3.23 

4.46 

0.32 

4.14 

1.05 

0.08 

0.97 

2.71 

0,09 

2.62 

1.85 

0.09 

1.76 

3.09 

0.13 

2.96 

4.86 

0.18 

4.68 

3.14 

0.24 

2.90 

5.21 

0.25 

4.96 

4^3 

0.23 

4.00 

385 

0.13 

3.72 

3.45 

0.19 

3.26 

5.56 

0.16 

5,40 

0.00 

0.21 

0.00 

2.56 

0.16 

2.40 

6.26 

0.45 

5.81 

7.70 

0.24 

7.46 

4.55 

0.41 

4.14 

0.00 

0.00 

0.00 

2.57 

0.17 

2.40 

3.13 

0.20 

^93 

6.29 

0.28 

6.01 

6.38 

0.35 

6.03 

3.18 

0.19 

2.99 

3.76 

0.22 

3.54 

3.97 

0.19 

0.00 

NA 

NA 

0.20 

NA 

NA 

0.27 

NA 

NA 

0.29 

NA 

NA 

0.07 

NA 

NA 

0.06 

NA 

NA 

0.06 

NA 

NA 

0.12 

NA 

NA 

0.16 

NA 

NA 

022 

NA 

NA 

023 

NA 

NA 

0.21 

NA 

NA 

0.12 

NA 

NA 

0.18 

NA 

NA 

0.15 

NA 

NA 

0.19 

NA 

NA 

0.14 

NA 

NA 

0.43 

NA 

NA 

022 

NA 

NA 

0.43 

NA 

NA 

0.00 

NA 

NA 

0.16 

NA 

NA 

0.16 

NA 

NA 

0.25 

NA 

NA 

0.35 

NA 

NA 

0.17 

NA 

NA 

0.20 

NA 

NA 

0.17 

0.00 

NA 

NA 
0.22 

NA 

NA 
O.X 

NA 

NA 

0.32 

NA 

NA 

0.06 
NA 
NA 

0.09 
NA 
NA 

0.09 
NA 
NA 

0.13 
NA 
NA 

0.18 
NA 
NA 

0.24 
NA 
NA 

0.2S 
NA 
NA 

0.23 
NA 
NA 

0.13 
NA 
NA 

0.19 
NA 
NA 

0.16 
NA 
NA 

0.21 
NA 
NA 

0.16 
NA 
NA 

0.45 
NA 
NA 

02* 
NA 
NA 

0.41 
NA 
NA 

0.00 
NA 
NA 

0.17 
NA 
NA 

0.20 
NA 
NA 

0.28 
NA 
NA 

0.35 
NA 
NA 

0.19 
NA 
NA 

0.22 
NA 
NA 

0.19 

0.00 

0.00 

0.12 

0.02 

0.10 

0.17 

0.03 

0.14 

0.22 

0.03 

0.19 

0.06 

0.01 

0.05 

0.13 

0.01 

0.12 

0.10 

0.01 

0.09 

0.13 

0.01 

0.12 

0.23 

0.02 

021 

014 

0.02 

0.12 

0.24 

0.02 

0.22 

0.20 

0.02 

0.18 

0.17 

0.01 

0.16 

0.15 

0.01 

0.14 

0.26 

0.02 

0.24 

0.00 

0.02 

0.00 

0.13 

0.02 

0.11 

0.30 

0.04 

0.26 

0.34 

0.02 

0.32 

0.24 

0.05 

0.19 

0.00 

0.00 

0.00 

0.13 

0.02 

0.11 

0.14 

0.02 

0.12 

0.30 

0.03 

0.27 

0.13 

0.04 

0.09 

0.14 

0.02 

0.12 

0.17 

0.02 

0.15 

0.18 

0.02 

0.00 
0.00 
293 
0.77 
2.16 
4.40 
1.05 
3.35 
5.43 
1.12 
4.31 

^2B 

027 

1.01 

3.03 

0.31 

2.72 

216 

0-32 

1J4 

351 

0.45 

3.06 

5.49 

0.63 

4.86 

3.85 

0.85 

3.00 

6.04 

0.88 

5.15 

5.00 

0.84 

4.16 

4.32 

0.46 

3.86 

4.02 

0.64 

3.38 

6.19 

0.58 

5.61 

0.00 

0.74 

0.00 

3.06 

056 

2.50 

7.60 

1.56 

6.04 

8.59 

0.85 

774 

5.99 

1.68 

4.31 

0.00 

0.00 

0.00 

3.12 

0.62 

2.50 

3.74 

071 

3.03 

7.23 

0.99 

6.24 

743 

1.35 

6.06 

3.77 

0.68 

3.09 

4.46 

0.79 

3.67 

4.60 

0.68 

0.00 

0.00 

2.96 

0.79 

2.17 

445 

1.06 

3.37 

5.48 

1.15 

4.33 

1.30 

0.28 

1.02 

3.06 

0.32 

2.74 

2.18 

0.33 

1.85 

3.54 

0.46 

3.06 

5.54 

0.65 

4.89 

3.89 

0.87 

3.02 

6.09 

0.91 

518 

5.04 

0.86 

4.18 

4.35 

0.47 

3.88 

4.05 

0.65 

3.40 

623 

0.58 

5.64 

0.00 

0.76 

0.00 

3.09 

0.58 

2.51 

7.65 

1.58 

6.07 

8.65 

0.87 

7.78 

5.99 

1.66 

433 

0.00 

0.00 

0.00 

3.14 

0.63 

2.51 

3.78 

0.73 

3.05 

7.30 

1.02 

6.28 

7.47 

1.35 

6.12 

3.81 

0.70 

3.11 

4.50 

0.81 

3.68 

4.64 

0.70 

0.00 

NA 

NA 

0.77 
NA 
NA 

1.06 
NA 
NA 

1.12 
NA 
NA 

027 
NA 
NA 

0.31 
NA 
NA 

0.32 
NA 
NA 

0.45 
NA 
NA 

0.63 
NA 
NA 

0.85 
NA 
NA 

0.88 
NA 
NA 

0.84 
NA 
NA 

0.46 
NA 
NA 

0.64 
NA 
NA 

0.56 
NA 
NA 

0.74 
NA 
NA 

0.S6 
NA 
NA 

1.56 
NA 
NA 

0.85 
NA 
NA 

1.68 
NA 
NA 

0.00 
NA 
NA 

0.62 
NA 
NA 

0.71 
NA 
NA 

0.99 
NA 
NA 

1.36 
NA 
NA 

0.66 
NA 
NA 

0.79 
NA 
NA 

0.68 

0.00 
NA 
NA 

0.79 
NA 
NA 

1.06 
NA 
NA 

1.15 
NA 
NA 

0.28 
NA 
t*A. 

0.32 
NA 
NA 

0.33 
NA 
NA 

0.46 
NA 
NA 

0.66 
NA 
NA 

0.87 
NA 
NA 

0.91 
NA 
NA 

0.86 
NA 
NA 

0.47 
NA 
NA 

0.65 
NA 
NA 

0.S9 
NA 
NA 

0.76 
NA 
NA 

0.58 
NA 
NA 

1.58 
NA 
NA 

0.87 
NA 
NA 

1.66 
NA 
NA 

0.00 
NA 
NA 

0.63 
NA 
NA 

0.73 

NA 

NA 

102 

NA 

NA 

1.36 

NA 

NA 

0.70 

NA 

NA 

0.81 

NA 

NA 

0.70 

XXX 

78099 

Endocrine  nuclear  proceduro  

XXX 

78102 

Bon©  marrow  Mnaging  lid    

XXX 

78102 
78102 
78103 

26 

TC 

Bone  marrow  imaging,  ltd _ 

Bone  marrow  imaging,  ltd 

Bone  marrow  imaging,  mult 

Bone  marrow  imaging,  mult 

Bone  marrow  imaging,  mult 

XXX 
XXX 
XXX 

78103 
78103 
78104 

26 

TC 

XXX 
XXX 
XXX 

78104 
78104 
78110 

26 
TC 

26 
TC 

26 

TC 

Bone  marrow  imaging,  body 

Bone  marrow  imaging,  body 

Plasma  volume  single 

XXX 
XXX 
XXX 

78110 

Plasma  volume  single         

XXX 

78110 

Plasma  volume  single        

XXX 

78111 

XXX 

78111 
78111 
78120 

Plasma  volume,  multiple _ 

Plasma  volume,  multiple _ 

XXX 
XXX 
XXX 

78120 

26 
TC 

XXX 

78120 
78121 

Red  oat  mass,  singia  ».. 

XXX 
XXX 

78121 
78121 

26 
TC 

Red  call  mass,  multiple  

Red  cell  mass  muttipla  

XXX 
XXX 

78122 

Blood  volume  _ 

XXX 

78122 

26 

TC 

XXX 

78122 

Blood  volume             

XXX 

78130 

Rad  cat  suivivid  study 

XXX 

781 M 
78130 

26 
TC 

Red  cat  swvtval  skidy  ...- - - 

Rad  cd  luntv^  iliidv                     .  .. 

XXX 
XXX 

78135 

Red  eel)  survtvat  kinetics   

XXX 

78135 

3« 

XXX 

781 35     Tr. 

Red  ceM  survivel  knebcs             

XXX 

78140 

Rort  cell  MqiMftratinn 

XXX 

78140 
78140 

26 

TC 

Red  oel  eequemiion ».... 

ReU  lel  leijimilnlliiii 

XXX 
XXX 

78160 

ptoame  iron  turnover  

XXX 

78160 
78160 
78162 

26 
TC 

Plaama  iron  tumcwar  _ 

XXX 
XXX 
XXX 

78162 

26 

TC 

XXX 

78162 
78170 

Ipon  eUeurptton  eKam — 

Red  cell  iron  uObtfon  -.. 

XXX 

XXX 

78170 

26 
TC 

26 

TC 

XXX 

78170 

Rad  cal  iron  uWzalion  

XXX 

78172 

Total  bodv  iron  aiillmalliiii  

XXX 

78172 

Total  bodv  Iron  ailliiiilliiii  

XXX 

78172 
78185 

Totel  t>ody  iron  est^naiion 

Spleen  imaoing    - — 

XXX 

XXX 

78185 

26 
TC 

XXX 

78185 

XXX 

78190 

PMBlal  siMvlvel.  Idnettcs  » 

XXX 

78190 

26 

TC 

26 
TC 

26 

TC 

26 

TC 

26 

TC 

rinlnlal  sixvlval,  kinetics  

XXX 

78190 

PlaiaM  suivlval  kinetics  

XXX 

78191 
78191 

Platelet  suroival _ 

Platelet  survival       

XXX 
XXX 

78191 
78195 

PlaWet  survival - 

XXX 

XXX 

78195 
78195 

Lymph  system  imeQlng „ 

XXX 
XXX 

78199 

XXX 

78199 

XXX 

78199 

Blood/lymph  nuclear  exam  

XXX 

78201 

XXX 

78201 
78201 
78202 

Uver  imaging  „ _. 

Liver  imaging  

Uvar  Imaging  wNh  flow  

XXX 

XXX 
XXX 

78202 

26 
TC 

26 

TC 

Livar  Imming  iMh  flow 

XXX 

78202 

Livar  imaging  wilh  flow 

XXX 

78205 

1  Ivnr  Imaninn  r3D)    

XXX 

78205 

1  ivar  knanim  (30)           

XXX 

78205 

1  Ivw  ImaiAm  (3D)    

XXX 

78206 

Uvof  image  (3d)  w/flow  „.. 

Uver  image  (3d)  w/flow    _ 

Uvar  im^a  (3d)  w/Bow   

XXX 

78206 
78206 

26 
TC 

XXX 
XXX 

78215 

Uvar  and  solaan  imaoinQ  » 

XXX 

78215 

26 
TC 

26 

TC 

Uvar  and  solaan  knaolna  

XXX 

78215 

Uver  M\6  sDleen  ima^ra  

XXX 

78216 

XXX 

78216 

XXX 

78216 

Uvar  &  gnieon  Imaoa^low  

XXX 

78220 

XXX 

78220 

26 

XXX 
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CPTV 
MCPCS' 


Mod 


26 

TC 


26 

TC 


26 

TC 


78220     TC 
78223 
78223 
78223 

'Si  i 
•32X  ,  TC 
'8231 
•3231 
•3231 
3232 
'3232 
■3232 
'S258 
782S8 
^8258 
'3281 
'3281 
•3261 
'3262 
'3252 
•326; 

•3264 
•8264     TC 
'3267 
'32S8       ... 
'3270 


28 

TC 


26 

TC 


26 

'C 


26 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Statu* 


Description 


■3270 

26 

A 

•3270 

TC 

A 

'3271 

A 
A 

•3271 

26 

'S271 

TC 

A 

'3272 

A 
A 

'3272 

26 

'3272 

TC 

A 

'3278 

A 

'3278 

26 

A 

'32^8 

TC 

A 

'8282 

C 

'3282 

26 

A 

'3282 

TC 

C 

'3290 

A 

'3290 

26 

A 

78290 

TC 

A 

78291 

A 
A 

'8291 

26 

'3291 

TC 

A 

'3299 

C 

'3299 

26 

C 

'3299 

TC 

C 

'3300 

A 
A 

'3300 

26 

73300 

TC 

A 

78305 

A 
A 

78306 

26  • 

'8305 

TC 

A 

'3306 

A 

78306 

26 

A 

78306 

TC 

A 

78315 

A 
A 

78315 

26 

78315 

TC 

A 

78320 

A 
A 

78320 

26 

78320 

TC 

A 

783S0 

A 
A 

78350 

26 

78350 

TC 

A 

78351 

N 
C 

78399 

:'8399 

26 

C 

78399 

TC 

C 

78414 

C 

78414 

26 

A 

78414 

TC 

C 

78428 

A 
A 

78428 

26 

78428 

TC 

A 

78445 

1 

A 

78445 

26    I 

A 

78445 

TC    1 

A 

Uvwfunctkxi  study 

H«p«lot)#lary  imaging  

I  l>plotMliary  imaging  

I  lapalDCiiliary  imaging  „. 

Salivary  gland  imaging  

Salivary  gland  imaging  

Salivary  gland  imaging  

Serial  salivary  imaging 

Serial  salivary  imaging 

Senal  salivary  imaging „. 

Salivary  gland  function  exam  ... 

Salivary  gland  function  exam  .. 

Saivary  gland  function  exam  ... 

Esoptaiesai  motility  study 

Esophageal  motility  study 

Esophageal  motility  study 

Gastric  mucosa  imaging  „. 

Gastric  mucosa  imaging  

Gastric  mucosa  imaging 

Qaslroesophageal  reflux  exam  . 

Gastroesophageal  leflux  exam  . 

Qaatroeaophageal  rsAux  exam 

Qaslric  emptying  study 

Gastric  emptying  study 

Gastric  amptying  study 

Breath  tst  attain/anal  c-14  

Breath  test  analysis,  c-14  

Vlt  B-12  absorption  exam  

Vlt  B-12  absorption  exam  

VH  B-12  absorption  exam  

Vlt  B-12  absorp  exam,  IF  

Vit  B-12  atjsorp  exam.  IF  

Vit  B-12  abeorp  exam.  IF  

Vit  B-12  abeorp.  combined 

VH  B-12  absorp,  combined  

Vit  B-12  absorp,  combined  

Acute  Gl  Wood  loss  imaging  

Acute  Gl  Wood  loss  imaging  

Acute  Gl  Wood  loss  imaging 

Gl  protein  loss  exam  

Gl  praMin  loss  exam  

Gl  protein  loss  exam  

Mecitel's  divert  exam 

Medtel's  divert  exam 

Meckel's  divert  exam  

Leveen/shunt  patency  sxam 

l-eveen/shunt  patency  exam 

LeveenMMni  potency  exam 

Gl  nudaar  procedure 

Gl  nuclear  procedure 

Gl  nuclear  procedure 

Bone  imaging,  limited  area  

Bone  imaging,  limited  area 

Bone  imaging,  limited  area  

Bone  imaging,  multiple  areas 

Borw  imaging,  multiple  areas 

Bone  imaging,  multiple  areas 

Bone  imaging,  whole  body  

Bone  imaging.  «»hoie  body  

Bone  imaging,  »»fiole  body  

Bone  imaging.  3  phase 

Bone  imaging,  3  phase  .! 

Bone  imaging,  3  phaae 

Bone  imaging  (3D) 

Bone  imaging  (3D) 

Bone  imaging  (3D) 

Bone  mineral,  single  plx>ton 

Bone  mineral,  single  photon  

Bone  mineral,  single  piioton 

Bone  mineral,  dual  photon  

Musculoslceletal  nuclear  exam  ... 
Musculoskeletal  nuclear  exam  ... 
MuscukKkaletal  nuclear  exam  ... 

Non-imaging  heart  function  

Non-imaging  heart  function  

Non-imaging  heart  function  

Cardiac  sliunt  Imaging , 

Cardiac  shunt  imaging 

Cardiac  shunt  imaging 

Vascular  flow  imaging 

Vascular  ftow  imaging 

Vascular  fkjw  imaging 


Physi- 
cian 
worit 

RVUs 


0.00 

0.84 

0.84 

0.00 

0.45 

0.45 

0.00 

0.52 

0.52 

0.00 

0.47 

0.47 

0.00 

0.74 

0.74 

0.00 

0.69 

0.69 

0.00 

0.68 

0,68 

0.00 

0.78 

0.78 

0.00 

0,00 

0.00 

020 

0.20 

0.00 

0.20 

0.20 

0.00 

0.27 

0.27 

0,00 

0.99 

0.99 

0.00 

0.00 

0.38 

0,00 

0,68 

0.68 

0.00 

0.88 

0.88 

0.00 

0.00 

0.00 

0.00 

0.62 

0.62 

0.00 

0.83 

0.83 

000 

0.86 

0.88 

0.00 

1.02 

1.02 

0.00 

1.04 

1.04 

0.00 

0.22 

0.22 

0.00 

0.30 

0.00 

0,00 

0,00 

0.00 

0.45 

0.00 

0.78 

0.78 

0.00 

0.49 

0.49 

0.00 


Fuly  im- 


ed  non- 
ladWy 

PE 
RVUs 


3.78 

4.00 

0.30 

3.70 

2-X 

0.15 

2.20 

3.40 

0.19 

3.21 

3.75 

0.17 

3.58 

3.17 

0.26 

2.91 

4.40 

0.26 

4.14 

4.55 

0.25 

430 

4.45 

0.28 

4.17 

0.00 

0.00 

1.63 

0.07 

1.56 

1.73 

0.07 

1.66 

245 

0.10 

2.35 

5.28 

0.35 

493 

0.00 

014 

0.00 

3.32 

0.24 

3.06 

3.42 

0.32 

3.10 

0.00 

0.00 

0.00 

273 

0.22 

251 

3.99 

0.29 

3.70 

462 

0.30 

432 

5.19 

0.36 

4,83 

635 

0,38 

5.97 

0.84 

0.08 

0.76 

145 

0.00 

0.00 

0.00 

0.00 

0.17 

0.00 

2.59 

0.31 

2.28 

2.06 

0.18 

1.88 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


3.78 

4.05 

0.33 

3.72 

2.38 

0.17 

2.21 

3.44 

0.21 

3.23 

3.79 

0.19 

3.60 

3.22 

0.29 

2.93 

4.45 

0.28 

4.17 

4.60 

0.27 

4.33 

4.51 

0.31 

4.20 

0.00 

0.00 

1.65 

0.08 

1.57 

1.75 

0.06 

1.67 

2.47 

0.11 

2.36 

5.35 

0.39 

4.96 

0.00 

0.15 

0.00 

3.37 

0.27 

3.10 

3,47 

0,35 

3.12 

0.00 

0.00 

0.00 

2.77 

0.24 

2.53 

4.04 

0.32 

3.72 

468 

0.33 

435 

525 

0.39 

4.86 

6.42 

0.41 

6.01 

0.86 

0.09 

0.77 

1.14 

0.00 

0.00 

0.00 

0.18 

0.18 

0.00 

2.62 

0.33 

229 

209 

0.20 

1.89 


Fullylm- 
plernent- 
ed  facil- 
ity PE 
RVUs 


NA 
NA 
030 
NA 
NA 
0.15 
NA 
NA 
0.19 
NA 
NA 
0.17 
NA 
NA 
0.26 
NA 
NA 
0.26 
NA 
NA 
0.25 
ttIA 
NA 
0.28 
NA 
0.00 
0.00 
NA 
0.07 
NA 
NA 
0.07 
NA 
NA 
0.10 
NA 
NA 
0.35 
NA 
NA 
0.14 
NA 
NA 
0.24 
NA 
NA 
0.32 
I>1A 
NA 
0.00 
NA 
NA 
0.22 
NA 
NA 
0.29 
NA 
NA 
0.30 
NA 
NA 
0.36 
NA 
NA 
0.38 
NA 
NA 
0.08 
NA 
0.12 
NA 
0.00 
tM 
NA 
0.17 
NA 
NA 
0.31 
NA 
NA 
0.18 
NA 


Year 
2001 

transi- 
tional 
facility 

PE 
RVUs 


NA 
NA 

0.33 
NA 
NA 

0.17 
NA 
NA 

0.21 
NA 
NA 

0.19 
NA 
NA 

029 
NA 
NA 

0.28 
NA 
NA 

027 
NA 

0.31 
NA 

0.00 

0.00 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.11 
NA 
NA 

0.39 
NA 
NA 

0.15 
NA 
NA 

0.27 
NA 
NA 

0.35 
NA 
NA 

0.00 
NA 
NA 

0.24 
NA 

NA 
0.32 

NA 

NA 
0.33 

NA 

NA 
0.39 

NA 

NA 
0.41 

NA 

NA 
0.09 

NA 
0.14 

NA 
0.00 

NA 

NA 
0.18 

NA 

NA 
0.33 

NA 

NA 
0.20 

NA 


Mal- 
practics 
RVUs 


0.16 

0.19 

0.03 

0.16 

0.13 

0.02 

0.11 

0.16 

0.02 

0.14 

0.17 

0.02 

0.15 

0.15 

0.03 

0.12 

0.22 

0.03 

0,19 

0.21 

0,02 

0.19 

0.22 

0.03 

0.19 

0.00 

0.00 

0.09 

0.01 

0.08 

0.09 

0.01 

0.08 

0.12 

0.01 

0.11 

0.26 

0.04 

0.22 

0.00 

0.01 

0.00 

0.16 

0.03 

0.13 

0.16 

0.03 

0.13 

0.00 

0.00 

0.00 

0.14 

0.02 

012 

0.19 

0.03 

0.16 

0.22 

0.03 

0.19 

0.26 

0.04 

0.22 

0.31 

0.04 

0.27 

0.05 

001 

0.04 

0.01 

0,00 

0.00 

0.00 

0.00 

0.02 

0.00 

0.14 

0.03 

0.11 

0.11 

0.02 

0.09 


Fully  im- 
piernem- 
ed  non- 
faculty 
total 


3.92 

5.03 

1.17 

3.86 

2.93 

0.62 

2.31 

4.08 

0.73 

3.35 

438 

0.66 

3.73 

4.06 

1.03 

3.03 

5.31 

0.96 

4.33 

5.44 

0.95 

4.49 

545 

109 

4.36 

0.00 

0.00 

192 

0.28 

1.64 

2.02 

0.28 

1.74 

2.84 

038 

246 

653 

1.38 

5.15 

0.00 

0.53 

0.00 

416 

0.95 

321 

4.46 

1.23 

3.23 

0.00 

000 

0.00 

3.49 

0.86 

263 

5.01 

1.15 

3.86 

5.70 

1.19 

4.51 

6.47 

1.42 

5.05 

7.70 

1.46 

6.24 

1.11 

0.31 

0.80 

176 

0.00 

0.00 

0.00 

0.00 

0.84 

0.00 

3.51 

1.12 

239 

266 

0.69 

1.97 


Year 
2001 
transi- 
tional 
non- 
faculty 
total 


3.94 

5.08 

150 

3.88 

2.96 

0.64 

2.32 

412 

075 

3.37 

4.43 

0.68 

3.75 

4.11 

1.06 

3.05 

5.36 

1.00 

4.36 

5.49 

0.97 

452 

5.51 

1  12 

439 

0.00 

0.00 

1.94 

0.29 

1.65 

204 

0.29 

175 

286 

0.39 

247 

6.60 

1.42 

518 

0.00 

0.54 

0.00 

4.21 

0.98 

3.23 

4.51 

1.26 

325 

0.00 

0.00 

000 

353 

0.88 

265 

5.06 

1.18 

3.88 

5.76 

122 

454 

6.53 

1.45 

5.08 

777 

1.49 

6.28 

1.13 

0.32 

0.81 

1.45 

0.00 

0.00 

0.00 

0.16 

0.65 

0.00 

3.54 

1.14 

2.40 

269 

0.71 

1.98 


Fulyim- 


edtadl- 
ity  total 


NA 
NA 

1.17 
NA 
NA 

0.62 
NA 
NA 

073 
NA 
NA 

066 
NA 
NA 

1.03 
NA 
NA 

0.96 
NA 
NA 

0.95 
NA 
NA 

1.09 

NA 

0.00 

0.00 

NA 
0.28 

NA 

NA 
0.28 

NA 

NA 
038 

NA 

NA 
1.38 

NA 

NA 
0.53 

NA 

NA 
0.95 

NA 

NA 
1.23 

NA 

000 

NA 

NA 
0.86 

NA 

NA 
1.15 

NA 

NA 
1.19 

NA 

NA 
1.42 

NA 

NA 
1.46 

NA 

NA 
0.31 

NA 
0.43 

NA 
0.00 
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Status 

Description 

Phyal- 
dan 

W0l1( 

RVU* 

Fully  im- 
ptomsnt- 
•dnon- 

RVUa 

Year 
2001 
transi- 
tional 
noo- 
fadlity 

PE 
RVUs 

Fully  im- 
plement- 
ed factl- 
ityPE 
RVUs 

Year 
2001 
transi- 
tional 
fadMy 

PE 
RVUs 

Mal- 

praoxx 

RVUs 

Fuly  im- 

ptamant- 

ed  non- 

taoMy 

total 

Year 
2001 
transi- 
tional 
non- 
facMy 
total 

Fu»y  im- 
plofnanl- 
adlacl- 
ity  total 

Year 
2001 
transi- 
lional 

taciWy 
total 

GMmM 

78455 

78455 

78455 

78456 

78456 

78456 

78457 

78457 

78457 

78458 

78458 

78458 

78459 

78459 

78459 

78460 

78460 

78460 

78461 

78461 

78461 

78464 

78464 

78464 

78465 

78465 

78465 

78466 

78466 

78466 

78468 

78468 

78468 

78469 

78469 

78469 

78472 

78472 

78472 

78473 

78473 

78473 

78478 

78478 

78478 

78480 

78480 

78480 

78481 

78461 

78481 

78483 

78483 

78483 

78491 

78491 

78491 

78492 

78492 

78492 

78494 

78494 

78494 

78496 

78496 

78496 

78499 

78499 

78499 

78580 

78580 

78580 

78584 

78584 

78584 

78585 

7fWR'i 

7ft«>R=i 

78586 

78586 

78586 

78587 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

1 

1 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
•A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

i  descnptt 
1  America 
acticeExp 

Venous  ttirombosts  study  

0.73 

0.73 

0.00 

0.01 

0.01 

0.00 

0.77 

0.77 

0.00 

0.90 

0.90 

0.00 

0.00 

1.88 

0.00 

0.86 

0.86 

0.00 

1.23 

1.23 

0.00 

1.09 

1.09 

0.00 

1.46 

1.46 

0.00 

0.69 

0.69 

0.00 

0.80 

0.80 

0.00 

0.92 

0.92 

0.00 

0.98 

0.98 

0.00 

1.47 

1.47 

0.00 

0.62 

0.62 

0.00 

0.62 

0.62 

0.00 

0.96 

0.98 

0.00 

1.47 

1.47 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

1.19 

1.19 

0.00 

0.50 

0.50 

0.00 

0.00 

0.00 

0.00 

0.74 

0.74 

0.00 

0.99 

0.99 

0.00 

1.09 

1.09 

0.00 

0.40 

0.40 

0.00 

0.49 

ttical  Assoc 

429 

026 
4.03 
428 

0.37 
3.91 
2.96 
0.27 
2.69 
4.41 
0.34 
4.07 
0.00 
0.75 
0.00 
2.70 
0.31 
2.39 
523 
0.46 
4.77 
7.55 
0.40 
7.15 

12.49 
0.56 

11.93 
2.91 
026 
2.65 
3.99 
0.29 
3.70 
5.60 
0.32 
5.28 
5.93 
0.36 
5.57 
8.89 
0.54 
8.3S 
1.81 
0.24 
1.57 
1.81 
024 
1.57 
5.66 
0.38 
528 
8.53 
0.57 
7.96 
0.00 
0.59 
0.00 
0.00 
0.74 
0.00 
6.02 
0.44 
5.58 
1.77 
020 
1.57 
0.00 
0.00 
0.00 
3.73 
0.26 
3.47 
3.59 
0.35 
3.24 
6.08 
0^ 
5.70 
2.76 
0.14 
2.62 
3.00 

lation.  All  R 

4.34 
0.29 
4.05 
4.x 
0.37 
3.93 
3.01 
OX 
2.71 
4.45 
0.36 
4.09 
0.00 
0.93 
000 
2.74 
0.34 
2.40 
5.29 
0.49 
4.80 
7.62 
0.43 
7.19 
12.60 
0.60 
12.00 
2.95 
0.28 
2.67 
4.04 
0.32 
3.72 
5.66 
0.35 
5.31 
5.99 
0.39 
5.60 
8.96 
0.58 
8.40 
1.84 
0.26 
1.58 
1.84 
0.26 
1.58 
572 
0.41 
5.31 
8.62 
0.61 
8.01 
0.00 
0.81 
0.00 
0.00 
0.92 
0.00 
6.05 
0.44 
5.61 
1.78 
0.20 
1.58 
0.00 
0.00 
0.00 
3.78 
0.29 
3.49 
3.65 
0.39 
3.26 
6.15 
0.42 
573 
2.80 
0.16 
264 
3.04 

ights  Reser 

NA 

026 

NA 

NA 

0.37 

NA 

NA 

027 

NA 

NA 

0.34 

NA 

NA 

0.75 

NA 

NA 

0.31 

NA 

NA 

0.46 

NA 

NA 

0.40 

NA 

NA 

0.56 

NA 

NA 

026 

NA 

NA 

0.29 

NA 

NA 

0.32 

NA 

NA 

0.36 

NA 

NA 

0.54 

NA 

NA 

024 

NA 

NA 

024 

NA 

NA 

0.38 

NA 

NA 

0.57 

NA 

NA 

0.59 

NA 

NA 

0.74 

NA 

NA 

0.44 

NA 

NA 

0.20 

NA 

NA 

0.00 

NA 

NA 

026 

NA 

NA 

0.35 

NA 

NA 

0.38 

NA 

NA 

0.14 

NA 

NA 

ved.  Applia 

NA 

029 

NA 

NA 

0.37 

NA 

NA 

0.30 

NA 

NA 

0.36 

NA 

NA 

0.93 

NA 

NA 

0.34 

NA 

NA 

0.49 

NA 

NA 

0.43 

NA 

NA 

0.60 

NA 

NA 

028 

NA 

NA 

0.32 

NA 

NA 

0.35 

NA 

NA 

0.39 

NA 

NA 

0.58 

NA 

NA 

026 

NA 

NA 

026 

NA 

NA 

0.41 

NA 

NA 

0.61 

NA 

NA 

0.81 

NA 

NA 

0.92 

NA 

NA 

0.44 

HA 

NA 

020 

NA 

NA 

0.00 

NA 

NA 

0.29 

NA 

NA 

0.39 

NA 

NA 

0.42 

NA 

NA 

0.16 

nA 

NA 
able  PARS/ 

021 

0.03 

0.18 

0.30 

0.05 

025 

0.15 

0.03 

0.12 

021 

0.03 

0.18 

0.00 

0.07 

0.00 

0.14 

0.03 

0.11 

0.26 

0.04 

0.22 

0.36 

0.04 

0.32 

0.56 

0.05 

0.53 

0.15 

0.03 

0.12 

0.19 

0.03 

0.16 

027 

0.03 

024 

0.30 

0.04 

026 

041 

0.05 

0.36 

0.10 

0.02 

0.08 

0.10 

0.02 

0.08 

027 

0.03 

0.24 

0.40 

005 

0.35 

0.00 

0.05 

0.00 

0.00 

0.07 

0.00 

0.30 

0.04 

0.26 

028 

0.02 

0.26 

0.00 

0.00 

0.00 

0.18 

0.03 

0.15 

018 

0.04 

014 

0.30 

0.04 

0.26 

0.14 

0.02 

0.12 

0.14 

DFARS  Api 

523 
1.02 
421 
4.59 
0.43 
4.16 
3.88 
1.07 
2.81 
5.52 
1.27 
4.25 
0.00 
2.70 
O.M 
3.70 
1.20 
2.50 
6.72 
1.73 
4.99 
9.00 
1  53 
7.47 
14.53 
2.07 
1246 
375 
0.96 
2.77 
4.96 
1.12 
3.86 
6.79 
127 
5.52 
721 
1.38 
5.83 
10.77 
2.06 
8.71 
2.53 
0.88 
1.65 
253 
0.88 
1.65 
6.91 
1.39 
5.52 
10.40 
2.09 
8.31 
0.00 
2.14 
0.00 
0.00 
2.68 
0.00 
7.51 
1.67 
584 
255 
0.72 
183 
0.00 
0.00 
0.00 
4.65 
1.03 
3.62 
4.76 
1.38 
338 
747 
1.51 
5.96 
3.30 
0.56 
2.74 
3.63 

3ly. 

528 
106 
423 

4.61 
0.43 
4.18 
3.93 
1.10 
2.83 
5.56 
129 
427 
0.00 
2.88 
0.00 
3.74 
123 
2.51 
6.78 
1.76 
5.02 
9.07 
1.56 
7.51 
14.64 
2.11 
12.53 
3.79 
1.00 
2.79 
503 
1.15 
3.88 
685 
1.30 
5.55 
7.27 
1  41 
586 
10.86 
2.10 
8.76 
2.56 
0.90 
1.66 
2.56 
0.90 
1.66 
6.97 
1.42 
5.55 
10.49 
2.13 
8.36 
0.00 
2.36 
0.00 
0.00 
2.86 
0.00 
7.54 
1.67 
5.87 
2.56 
0.72 
1.84 
0.00 
0.00 
0.00 
4.70 
1.06 
3.64 
4.82 
1.42 
3.40 
7.54 
1.55 
5.99 
3.34 
0.56 
2.76 
3.67 

NA 

1.08 
NA 
NA 

0.43 
NA 
NA 

1.07 
NA 
NA 

127 
NA 
NA 

2.70 
NA 
NA 

120 
NA 
NA 

1.73 
NA 
NA 

1.53 
NA 
NA 

2.07 
NA 
NA 

0.96 
NA 
NA 

1.12 
NA 
NA 

127 

NA 

NA 

138 

HA 

NA 

2.06 
NA 
NA 

0.88 
NA 
NA 

0.88 
HA 
NA 

1.39 
NA 
NA 

2.09 
NA 
NA 

2.14 
NA 
NA 

268 
NA 
NA 

1.67 
NA 
NA 

0.72 
NA 
NA 

0.00 
NA 
NA 

103 
NA 
NA 

1.38 
NA 
NA 

1.51 
NA 
NA 

0.56 
NA 
NA 

NA 

1.05 

NA 

NA 

0.43 

NA 

NA 

1.10 

NA 

NA 

128 
NA 
NA 

2.68 
NA 
NA 

123 
NA 
NA 

1.76 
NA 
NA 

1.56 
NA 
NA 

2.11 
NA 
NA 

1.00 
NA 
NA 

1.15 
NA 
NA 

1.M 
NA 
NA 

1.41 
NA 
NA 

210 
NA 
NA 

090 
NA 
NA 

090 
NA 
NA 

1.42 
NA 
NA 

2.13 
NA 
NA 

2.36 
NA 
NA 

286 
NA 
NA 

167 
NA 
NA 

072 
NA 
NA 

0.00 
NA 
NA 

1.06 
NA 
NA 

142 
NA 
NA 

1.55 
NA 
NA 

058 
UA 
NA 
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TC 
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TC 
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TC 
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XXX 

26 

TC 
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XXX 
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XXX 
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26 

TC 
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XXX 

XXX 

Mean  muscle  blood  single 

XXX 

26 

TC 

26 
TC 
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Heart  image  (30)  single  
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26 

TC 
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Heart  image  {3d)  multiple 

XXX 

26 

TC 
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Heart  infarct  image  
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XXX 
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26 

TC 
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XXX 
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TC 
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XXX 

26 

TC 
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XXX 
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XXX 

26 

TC 
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TC 

Gated  heart.  mulUpla -.. 
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XXX 
XXX 

Heart  wall  motion  add-on  

zzz 

26 
TC 

zzz 

Heart  wall  moton  add-on  -... 

zzz 
zzz 

26 

TC 

Heart  function  add-on             

zzz 
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zzz 

XXX 

26 

TC 
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XXX 
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XXX 
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26 

TC 
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TC 
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TC 

Heart  image  spect    

XXX 
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zzz 

26 

TC 

26 
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XXX 
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XXX 

XXX 
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XXX 
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TC 
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A 
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A 
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Aarewl  king  Image,  muwpla 

Atroaol  King  image,  multiple 

Partbelor  lung  image 

Ptriuaton  lung  image 

Perfusion  lung  image 

Vent  image.  1  breath.  1  pro| .. 

Vent  image,  1  breath.  1  pmj .. 

Vent  image.  1  breath.  1  proj .. 

Vent  image,  1  proj.  gas  

Vent  image.  1  proj.  gas  

Vent  Image,  1  proj.  gas  

Vent  image,  mult  proj,  gas  

Vent  Image,  mult  pro),  gas  .... 

Vent  image,  mult  proj.  gas  .... 

Lung  differontial  function  

laing  ditferentiai  function  

Lung  differential  function  

Respiratory  nuclear  exam 

Respiratory  nuclear  exam 

Respiratory  nuclear  exam 

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  w/  flow  

Brain  imaging,  ltd  w/  flow  

Brain  imaging,  Kd  w/  flow  

Brain  imaging,  comp4eta 

Brain  imaging,  comptole  

Brain  imaging,  complete  

Brain  imaging,  compi  w/How  ... 

Brain  imaging.  compI  wfllow  ... 

Brain  imaging.  compI  w/flow  ... 

Brain  imaging  (30) 

Brain  imaging  (30) 

Brain  imaging  (30) 

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  flow  imaging  only  

Brain  fkjw  imaging  only  

Brain  flow  imaging  only  

Cerebral  blood  flow  imaging  ,.„ 
Cerebral  blood  flow  imaging  .... 
Ceret)ral  blood  flow  imaging  .... 

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

CSF  ventncuiography  

CSF  ventncuiography  ...,_ 

CSF  ventncuiography  

CSF  shunt  evaluation  

CSF  shunt  evaluation  

CSF  shunt  evaluation 

Carabvoaplnal  fluid  scan 

C«r«bn)8pinal  ftuW  sc«i 

Caretjrospmal  fluid  scan 

CSF  leakage  imaging  , 

CSF  leakage  imaging  

CSF  leakage  imaging  

Nuclear  exam  of  tear  flow  

Nudear  exam  of  tear  flow  

Nudear  exam  of  tear  flow  

Nervous  system  nuclear  exam  . 
I^ivous  system  nuclear  exam  . 
Nervous  system  nuclear  exam  . 

Kklney  imaging,  static 

Kklney  imaging,  statk; 

Kidney  imaging,  static 

KWney  imaging  with  fkM* 

Kidney  imaging  with  flow 

Kidney  imaging  wttt)  flow 

Imaging  renogram  ., 

Imaging  renogram 

Imaging  rerwgram 

Kidney  flow/function  image 

Kidney  flow/tunction  image 

Kidney  flowflunction  image 

Kklney  flow/function  image  

Kklney  flow/lunction  image  

Kklney  flow/function  image  

Kklney  flowAunction  image   

Kidney  flow/luncnon  image 

Kidney  flow/functran  image 


Ptiyat- 
dwi 

RVUs 


Fulykn- 


•rf  nofv 
facility 

RE 
RVUs 


Ymt 
2001 


0.49 

0.00 

1.09 

1.09 

0.00 

0.40 

0.40 

0.00 

0.49 

0.49 

0.00 

0.53 

0.53 

0.00 

1^7 

1.27 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.53 

0.53 

0.00 

0.64 

0.64 

0.00 

1,23 

1.23 

0.00 

0.00 

0.00 

0.30 

0.30 

0.00 

0.42 

0.42 

0.00 

0.68 

0.68 

0.00 

0.61 

0.61 

0.00 

0.57 

0.57 

0.00 

0.90 

0.90 

0.00 

0.61 

0.61 

0.00 

0.53 

0.53 

0.00 

0.00 

0.00 

0.00 

0.45 

0.45 

0.00 

0.49 

0.49 

0.00 

0.74 

0.74 

0.00 

0.96 

0.96 

0.00 

1.21 

1.21 

0.00 

1.41 

1.41 

0.00 


0.17 

2.B3 

3,87 

0.39 

3.48 

3.02 

0.14 

2.88 

3.66 

0.17 

3.49 

5.22 

0.19 

5.03 

7,60 

045 

7,15 

0.00 

0,00 

0.00 

3.07 

0,16 

2,91 

3.62 

0.1B 

3,44 

363 

0.19 

3.44 

4.14 

0.23 

3.91 

7,06 

0.45 

6.63 

0,00 

0,00 

1.70 

0,11 

1.59 

4.05 

0,16 

3,89 

533 

0.24 

5.09 

2.83 

0.26 

2.57 

3.88 

0.21 

3.47 

6.30 

0.33 

5.97 

4.91 

0.22 

4.69 

2.33 

0.19 

2.14 

0.00 

0.00 

0.00 

3.24 

0.16 

3.06 

3.77 

0.17 

3.60 

4,26 

0,26 

4,00 

4,86 

0.34 

4,52 

4,95 

0.43 
4.52 

5,02 
0,50 
4,52 


tk)nal 
non- 

taciMy 
PE 

RVUs 


0.19 

2.85 

3.89 

0.39 

3.50 

3.06 

0,16 

2.90 

3.70 

0.19 

3.51 

5.27 

0.21 

5.06 

7.68 

0.49 

7.19 

0.00 

0.00 

0,00 

3.11 

0,18 

2.93 

3.66 

0.20 

3,46 

3.67 

0.21 

3,46 

4.18 

0.25 

3.93 

7,16 

0,49 

6.67 

0,00 

0.00 

1.72 

0.12 

1.60 

4,08 

0.17 

3.91 

5.39 

0.27 

5.12 

2.86 

0.27 

259 

3,72 

0.23 

3.49 

6.37 

0,36 

6,01 

4,96 

0,24 

4,72 

2.36 

0.21 

2.15 

0.00 

0,00 

0.00 

3.28 

0,18 

3.10 

3.81 

0.19 

3,62 

4,31 

0,29 

4.02 

4.92 

0,37 

4,55 

4,99 

0.44 

4.55 

5,04 

0.49 

4,55 


Fui^im- 
ptement- 

ed  facil- 
ity PE 
RVUs 


0,17 
IM 
NA 
0.39 
NA 
NA 
0.14 
NA 
NA 
0.17 
NA 
fM 
0,19 
NA 
fM 
0.45 
NA 
NA 
0.00 
NA 
NA 
0,16 
NA 
NA 
0.18 
NA 
NA 
0,19 
NA 
NA 
0,23 
NA 
tM 
0.45 
NA 
0.00 
0.00 
NA 
0.11 
NA 
NA 
0.16 
NA 
NA 
0.24 
NA 
NA 
0.26 
NA 
NA 
0.21 
NA 
NA 
0.33 
NA 
NA 
0.22 
IM 
NA 
0.19 
NA 
NA 
0,00 
NA 
NA 
0.16 
NA 
NA 
0,17 
NA 
NA 
0,26 
NA 
l>M 
0.34 
NA 
NA 
0.43 
NA 
NA 
0.50 
NA 


Yew 

2001 

transi- 
tional 
facility 

PE 
RVUs 


0.19 
NA 
NA 
0,39 
NA 
NA 
0.16 
NA 
NA 
0,19 
NA 
NA 
0.21 
NA 
NA 
0.49 
NA 
NA 
0,00 
NA 
NA 
0.18 
NA 
NA 
0.20 
NA 
NA 
0.21 
NA 
NA 
0.25 
NA 
NA 
0.49 
NA 
0,00 
0,00 
NA 
0.12 
NA 
NA 
0,17 
NA 
NA 
0.27 
NA 
NA 
027 
NA 
NA 
0.23 
NA 
NA 
0,36 
NA 
NA 
0,24 
NA 
NA 
021 
NA 
NA 
0.00 
NA 
NA 
0,18 
NA 
NA 
0,19 
NA 
NA 
0.29 
NA 
fM 
0.37 
NA 
NA 
0.44 
NA 
NA 
0.49 
NA 


Mal- 
practice 
RVUs 


0.02 

0,12 

0.19 

0.04 

0,15 

0.14 

0.02 

0.12 

0,17 

0,02 

0,15 

0.24 

0,02 

0.22 

0,37 

0.05 

0.32 

0.00 

0,00 

0,00 

0.14 

0.02 

0.12 

0.17 

0.02 

0,15 

0,17 

0,02 

0,15 

0.19 

0.02 

0.17 

0,35 

0.05 

0,30 

0.00 

0,00 

0.09 

0.01 

0.06 

019 

0.02 

0.17 

0.26 

0,03 

0.23 

0.14 

0.02 

0.12 

0.17 

0,02 

015 

0,30 

0.03 

027 

0.23 

0,02 

0,21 

0.12 

0,02 

0.10 

0.00 

0,00 

0.00 

0,15 

0.02 

0.13 

0,17 

0,02 

0,15 

021 

0.03 

0,18 

024 

0.04 

0.20 

0.25 

0.05 

0,20 

0.25 

0,05 

0.20 


■w 
FuHy im- 
plerfient- 
ed  non- 

tadiny 

total 


0,68 

2.95 

5,15 

1,52 

3.63 

3.56 

0.56 

3.00 

4.32 

0.68 

3,64 

5,99 

0,74 

525 

924 

1,77 

7.47 

0,00 

0.00 

0.00 

3.65 

0,62 

3.03 

4.30 

0,71 

3.59 

4.33 

0.74 

3.59 

4.97 

0.89 

4,06 

866 

1.73 

6,93 

0.00 

0,00 

2.09 

0.42 

1.67 

4,66 

0.60 

4.06 

6.27 

0.95 

5.32 

3.58 

0.89 

269 

4.42 

0.80 

3.62 

7,50 

1,26 

624 

5,75 

0,85 

4.90 

2.96 

0.74 

2.24 

0,00 

0.00 

0,00 

3.84 

0,63 

3,21 

4,43 

0,68 

3.75 

5.21 

1,03 

4.18 

6.06 

1,34 

4.72 

6,41 

1.69 

4.72 

668 

1,96 

4,72 


Year 

2001 
transi- 
tional 

norv 
facHity 

total 


0,70 

2.97 

517 

1,52 

3.65 

3.60 

0.58 

3.02 

4,36 

0.70 

3.66 

6.04 

0.76 

5.28 

9,32 

1.81 

7,51 

0.00 

0,00 

0.00 

3,69 

0,64 

3,05 

4,34 

0,73 

3,61 

4.37 

0,76 

3.61 

5,01 

0.91 

4,10 

8,74 

1.77 

6.97 

0,00 

0.00 

211 

0.43 

1,68 

469 

0,61 

408 

6.33 

0,96 

535 

3,61 

0.90 

2.71 

4.46 

082 

3.64 

7.57 

1.29 

628 

5.80 

0,87 

4.93 

301 

0,76 

2.25 

0.00 

0,00 

0.00 

3,88 

0.65 

3.23 

4.47 

0.70 

3,77 

526 

1,06 

4.20 

6,12 

1.37 

4,75 

6.45 

1.70 

475 

670 

1,95 

4,75  I 


Fully  Im- 


edfacU- 
ity  total 


2001 


fadaiy 
total 


Global 


0.68 

0.70 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

1.52 

1,52 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.56 

0.58 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,68 

0.70 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.74 

0.76 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

1,77 

1.81 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.00 

0.00 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,62 

0,64 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,71 

0,73 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,74 

0.76 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.89 

0.91 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

173 

1,77 

XXX 

NA 

NA 

XXX 

0,00 

0,00 

XXX 

0,00 

0,00 

XXX 

NA 

NA 

XXX 

0,42 

0,43 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.60 

0.61 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,95 

0.98 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.89 

0.90 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.80 

082 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

126 

1,29 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

085 

0,87 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

074 

0.76 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.00 

0.00 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0.63 

0.65 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

0,68 

0.70 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

1,03 

1,06 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

1.34 

1,37 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

169 

170 

XXX 

NA 

NA 

XXX 

NA 

NA 

XXX 

1.96 

1.95 

XXX 

NA 

NA 

XXX 

zr^l^,^  descriptions  only  are  copynght  2000  Arriertaan  Medk:al  Assoclatton  All  Rights  Reserved,  Applteable  FARS/DFARS  Aoolv 
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).70 

XXX 

NA 

XXX 

NA 

XXX 

.52 

XXX 

NA 

XXX 

NA 

XXX 

.58 

XXX 

NA 

XXX 

NA 

XXX 

.70 

XXX 

NA 

XXX 

NA 

XXX 

76 

XXX 

NA 

XXX 

NA 

XXX 

.81 

XXX 

NA 

XXX 

NA 

XXX 

00 

XXX 

NA 

XXX 

NA 

XXX 

64 

XXX 

NA 

XXX 

tiA 

XXX 

73 

XXX 

MA 

XXX 

NA 

XXX 

76 

XXX 

<M 

XXX 

MA 

XXX 

91 

XXX 

MA 

XXX 

MA 

XXX 

77 

XXX 

'M 

XXX 

00 

XXX 

00 

XXX 

M 

XXX 

43 

XXX 

M 

XXX 

M 

XXX 

B1 

XXX 

M 

XXX 

4A 

XXX 

98 

XXX 

lA 

XXX 

lA 

XXX 

W 

XXX 

lA 

XXX 

lA 

XXX 

i2 

XXX 

lA 

XXX 

lA 

XXX 

>9 

XXX 

lA 

XXX 

lA 

XXX 

17 

XXX 

\A 

XXX 

A 

XXX 

■8 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 

CPTV 
HCPCS» 

Mod 

Status 

Dsscnptton 

Ptiyai- 
cien 
work 

RVUi 

FtJl^im- 
plarnani* 
adnon- 

•^ 

RVUs 

2001 

transt- 
tional 
non- 
(a^ 

RVUs 

Fully  Im- 
plement- 
ed (acil- 
ityPE 
RVUs 

Year 
2001 
transJ- 
t)onal 

RVUs 

Mal- 

Fulyini- 

pleinent- 

ed  non- 

tadllly 

total 

Year 
2001 
transi- 
tional 
nor»- 
fadUty 
total 

Fully  Im- 
piamanl* 
ed  (acu- 
ity total 

Year 
2001 
transl- 
Ixxial 

Global 

RVUs 

78710 

78710 

78710 

78715 

78715 

78715 

78725 

78725 

78725 

78730 

78730 

78730 

78740 

78740 

78740 

78760 

78760 

78760 

78761 

78761 

78761 

78799 

78799 

78799 

78800 

78800 

78800 

78801 

78801 

78801 

78802 

78802 

78802 

78803 

78803 

78803 

78805 

78805 

78805 

78806 

78806 

78806 

78807 

78807 

78807 

78810 

78810 

78810 

78890 

78890 

78890 

78891 

78891 

78891 

78990 

78999 

78999 

78999 

79000 

79000 

79000 

79001 

79001 

79001 

79020 

79020 

79020 

79030 

79030 

79030 

79035 

79035 

79035 

79100 

79100 

79100 

79200 

79200 

79200 

79300 

79300 

79300 

26 

TC 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

B 

B 

B 

B 

B 

B 

1 

C 

C 

c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 

c 

0.66 

0.66 

0.00 

0.30 

0.30 

0.00 

0.38 

0.38 

0.00 

0.36 

0.36 

0.00 

0.57 

OST 

0.00 

0.66 

OM 

0.00 

0.71 

0.71 

0.00 

0.00 

0.00 

0.00 

0.66 

0.66 

0.00 

0.79 

0.79 

0.00 

0.86 

0.86 

0.00 

1.09 

1.09 

0.00 

0.73 

0.73 

0.00 

0.86 

0.86 

0.00 

1.09 

1.09 

0.00 

0.00 

1.93 

0.00 

0.05 

0.05 

0.00 

0.10 

0.10 

0.00 

0.00 

0.00 

0.00 

0.00 

1.80 

1.80 

0.00 

1.05 

1.05 

0.00 

1.81 

1.81 

0.00 

2.10 

2.10 

0.00 

2.52 

2.52 

0.00 

1.32 

1.32 

0.00 

1.99 

1.99 

0.00 

000 

1.60 

0.00 

6.20 

0.23 

5.97 

1.70 

0.11 

1.59 

1.94 

0.14 

1.80 

1.61 

0.13 

1.48 

2.3* 

0.20 

2.14 

2.94 

0.23 

2.71 

349 

0.25 

3.24 

0.00 

0.00 

0.00 

3.67 

0.23 

3.44 

4.55 

0.28 

4.27 

5.90 

0.31 

5.59 

7.03 

0.40 

6.63 

3.70 

0^6 

3.44 

6.81 

0.31 

6.50 

7.04 

0.41 

6.63 

0.00 

0.77 

0.00 

1.34 

0.02 

1.32 

2.69 

0.04 

2.65 

0.00 

0.00 

0.00 

0.00 

3.29 

0.64 

2.65 

1.69 

0.37 

1.32 

3.28 

0.63 

2.65 

3.39 

0.74 

2.65 

3.57 

0.92 

2.65 

3.13 

0.48 

2.65 

3.37 

072 

2.65 

0.00 

0.58 

0.00 

6.27 

0.26 

6.01 

1.72 

0.12 

1.60 

1.96 

0.15 

1.81 

1.63 

0.14 

1.49 

2.37 

0.22 

2.15 

2.99 

0.26 

2.73 

3.54 

0.28 

3.26 

0.00 

0.00 

0.00 

3.72 

0.26 

3.46 

4.61 

0.31 

4.x 

5.96 

0.34 

5.62 

710 

0.43 

6.67 

3.75 

0.29 

3.46 

688 

0.34 

6.54 

7.11 

0.44 

6.67 

0.00 

0.95 

0.00 

1.35 

0.02 

1.33 

2.71 

0.04 

2.67 

0.00 

0.00 

0.00 

0.00 

3.37 

0.70 

2.67 

1.73 

0.40 

1.33 

3.36 

0.69 

2.67 

3.48 

0.81 

267 

3.67 

1.00 

2.67 

3.19 

0.52 

2.67 

3.45 

0.78 

2.67 

0.00 

0.63 

0.00 

NA 

0.23 

IMA 

NA 

0.11 

NA 

NA 

0.14 

NA 

NA 

0.13 

NA 

NA 

0.20 

NA 

NA 

0.23 

NA 

NA 

0.25 

NA 

NA 

0.00 

NA 

NA 

023 

NA 

NA 

0.28 

NA 

NA 

0.31 

NA 

NA 

0.40 

NA 

NA 

0.26 

NA 

NA 

0.31 

NA 

NA 

0.41 

NA 

NA 

0.77 

NA 

NA 

0.02 

NA 

NA 

0.04 

NA 

0.00 

NA 

0.00 

NA 

NA 

0.64 

NA 

NA 

0.37 

NA 

NA 

0.63 

NA 

NA 

0.74 

NA 

NA 

0.92 

NA 

NA 

0.48 

NA 

NA 

0.72 

NA 

NA 

0.58 

NA 

NA 

0.26 

NA 

NA 

0.12 

NA 

NA 

0.15 

NA 

NA 

0.14 

NA 

NA 

0.22 

NA 

NA 

0.26 

NA 

NA 

0.28 

NA 

NA 

0.00 

NA 

NA 

0.26 

NA 

NA 

0.31 

NA 

NA 

0.34 

NA 

NA 

0.43 

NA 

NA 

0.29 

NA 

NA 

0.34 

NA 

NA 

0.44 

NA 

NA 

0.95 

NA 

NA 

0.02 

NA 

NA 

0.04 

NA 

0.00 

NA 

0.00 

NA 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


NA 
2.74 
NA 
NA 
2.10 
NA 
NA 
2.84 
NA 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
0.00  I 
0.00 
000 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
facility 
total 


NA 
280 
NA 
NA 
2.15 
NA 
NA 
2.89 
NA 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


1 

CPTV 

HCPCS» 

11 

80434 

80435 

.. 

80436 

„ 

80438 

80439 

80440 

80500 

80502 

81000 

81001 

81002 

„ 

81003 

81005 

81007 

„ 

81015 

,. 

81020 

81025 

81050 

81099 

82000 

82003 

82009 
82010 
82013 
82016 
82017 
82024 

asoao 

82040 

82042 

82043 

82044 

82055 

82075 

82085 

82088 

•2101 

82103 

82104 

82106 

82106 

82108 

82120 

82127 

82126 

82131 

82136 

82136 

•2130 

•2140 

•2143 

•2146 

•2150 

82154 

82157 

82160 

82163 

•2184 

•2172 

•2175 

•2180 

82190 

82206 

82232 

82230 

•2240 

•2247 

82248 

822S1 

•2252 

•2261 

82270 

82273 

82286 

•2300 

•2306 

•2307 

•2308 

•2310 

•2330 

•2331 

•2340 
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r 

1 

Global 

^ 

^ 

XXX 

80 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS» 


Mod 


80434 

80435 

80436 

80438 

80439 

30440 

80500 

80502 

81000 

81001 

81002 

81003 

8100S 

81007 

81015 

81020 

81025 

B10S0 

81099 

82000 

82003 

82009 

82010 

82013 

82016 

82017 

82024 

82030 

82040 

82042 

82043 

82044 

820SS 

82075 

82066 

82088 

82101 

82103 

82104 

8210S 

82106 

82106 

82120 

82127 

82128 

82131 

82135 

82136 

82139 

82140 

82143 

82145 

82150 

82154 

82157 

82160 

82163 

82164 

82172 

82175 

82180 

82190 

S220S 

82232 

82239 

82240 

82247 

82246 

82251 

82252 

82261 

82270 

82273 

82286 

82300 

82306 

82307 

82308 

82310 

82330 

82331 

82340 


Statu* 


X 

X 

X 

X 

X 

X 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

1 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Insulin  tolerance  panel  . 
Insulin  tolerance  panel . 

Metyrapone  panel  

TRH  stimulation  ( 
TRH  stimulation  | 
TRH  stimulation  | 

Lab  pattidogy  consultation  

Latj  pattiology  consultation 

Urinalysis,  nonauto  w/scope 

Urinalysis,  auto  w/scope 

Urinalysis  nonauto  w/o  scope  ... 

Urtna^s.  auto,  w/o  scope 

Urinalysis  

Urine  screen  tor  bacteria  

Microscopic  exam  o<  urine 

Urinalysis  glass  test 

Urine  pregnancy  test  

Urinalysis  volume  measure  

Urinalysis  test  procedure  

Assay  ot  blooo  acetaideriyde  .. 

Assay  of  acetammopnen  

Test  tor  acetonaVetones   

Acetone  assay  

Acatytctiolinesterase  assay  

Acylcamitlnes,  qual _ 

Acylcamitnes.  quant .„. 

Assay  of  actti   

Assay  of  adp  &  amp  

Assay  ol  serum  albumin 

Assay  of  unne  albumin  

Microalbumln.  quantitative  

Microalbumin,  semiquant 

/\ssay  of  ethanol  

Assay  of  breath  etfianol 

Assay  of  aMolasa  - 

Assay  of  aldostarona 

Assay  of  unne  alkaloids 

Alpha- 1 -antitrypsin,  total  

Alpha-1-antit/ypsin,  pheno 

Alptia  Wupiulain.  seoim  

Alpha-tatoprotain,  amniotic 

Assay  of  aluminum    

Amines,  vaginal  fluid  qual 

Amino  acid,  single  qual  

Amino  acids,  mult  qual  

Amino  acids,  single  quant  

Assay,  aminolevulinic  add 

Amino  aads,  quant  2-5  

Ammo  acids  quan,  6  or  mof*  . 

/Vssay  of  ammonia  

Amniotic  fluid  scan , 

Assay  of  amptietainlnas 

Assay  of  amylase  

Androstanediol  glucuronide  ..... 

Assay  of  androstenedione 

Assay  of  androsterone 

Assay  of  angiotensin  M 

AngMensIn  I  enzyme  test 

Assay  of  apolpoprotoin  

Assay  o(  araanic 

Aaaay  of  Mcoibic  add 

Atomic  abaocpHon 

Assay  of  baiMurates 

Assay  o<  beta-2  protein  

Bile  acids,  total  

Bile  acids,  cholylglycine 

Bilirubin  total  

Bilinjbin,  direct  

Assay  of  btlirut)ln  

Fecal  biHniiin  test _ -.. 

Assay  ot  bioiMdasa 

Test  tor  Ijlood.  lecas 

Tact  tor  blood,  other  source  ... 

/^saay  of  bradykinin  

Assay  of  cadmium  

Aasay  of  vitamin  D — 

Aaaay  of  vitamin  D „ 

Aasay  of  calcitonin „ 

As^ay  of  caiaum 

Assay  ot  calcium 

Calcium  infusion  test  

Assay  of  calcium  in  urine  


Ptiysl- 
cian 
worti 

RVUs 


FuHyinv 
plernent- 
ed  non- 
facility 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

1.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 


Fully  im- 


non- 
facHlty 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.19 

0.63 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 


ed  facil- 
ity PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.56 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.00 
0.00 
0.00 

0.x 
ox 
ox 
ox 
0.x 
ox 
0.x 
0.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 


Year 
2X1 
transi- 
tional 
faculty 

PE 
RVUs 


0.x 
ox 
0.x 
0.x 
0.x 
0.x 
o.ie 

0.57 

0.x 
ox 
ox 
ox 
ox 
0.x 
0.x 
ox 
0.x 
ox 
ox 
o.x 
ox 
o.x 
ox 
o.x 
ox 
ox 
o.x 
ox 

Q.X 

ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
ox 
0.x 
ox 
o.x 
o.x 
0.x 
o.x 
ox 
o.x 
o.x 
o.x 
0.x 
0.x 
ox 
0.x 
ox 
ox 
o.x 
0.x 
o.x 
o.x 
o.x 
ox 
0.x 
ox 
0.x 
ox 
0.x 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
o.x 


Fully  kn- 
Mal-        ptoirianl- 
practice      ed  non- 
RVUs        tadllty 
total 


OX 

OX 
OX 
O.X 
OX 

o.x 

0.18 
0.52 
OX 
OX 
OX 
OX 
O.X 
OX 

ox 

o.x 

ox 

o.x 

o.x 

0.x 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

o.x 

ox 

o.x 

o.x 

0.x 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

0.x 

ox 

ox 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

o.x 


Year 

2X1 


tional 
non- 
fadMy 


O.X 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

0.01 

0.57 

0.04 

2.x 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

0.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

o.x 

0.X 

o.x 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

0.x 

o.x 

o.x 

ox 

o.x 

ox 

ox 

0.x 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

0.x 

o.x 

o.x 

ox 

0.x 

o.x 

o.x 

ox 

0.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

o.x 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

ox 

0.x 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

Fully  im- 


ed  facil- 
ity total 


Year 
2X1 

transi- 
tional 
lacilty 
total 


O.X 
OX 
O.X 
0.x 
O.X 
O.X 
0.58 
1.93 
OX 
OX 
0.X 
0.x 
OX 
OX 
O.X 
O.X 
OX 
OX 

o.x 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

0.x 

ox 

ox 

0.x 

ox 


o.x 
o.x 
ox 
ox 
ox 
0.x 

0.54 
1.94 

0.x 

ox 

ox 

ox 

ox 

0.x 

0.x 

o.x 

o.x 

0.x 

0.x 

ox 

ox 

ox 

o.x 

0.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

o.x 

o.x 

ox 

0.x 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

0.x 

o.x 

ox 

ox 

ox 

ox 

o.x 

0.x 


Global 


o.x 
o.x 
ox 
ox 
o.x 
ox 

0.56 
1.89 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

0.x 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
•XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS' 


82355 

82360 

82365 

82370 

82374 

82375 

82376 

82378 

82379 

82380 

82382 

82383 

82384 

82387 

82390 

82397 

82415 

82435 

82436 

82438 

82441 

82465 

82480 

82482 

82485 

82486 

82487 

82488 

82489 

82491 

82492 

82495 

82507 

82520 

82523 

82525 

82528 

82530 

82533 

82540 

82541 

82542 

82543 

82544 

82550 

82552 

82553 

82554 

82565 

82570 

82575 

82585 

82595 

82600 

82607 

82608 

82615 

82626 

82627 

82633 

82634 

82638 

32646 

82649 

82651 

82652 

82654 

82657 

82658 

82664 

82666 

82668 

82670 

82671 

82672 

82677 

82679 

82690 

82693 

82696 

82705 

82710 


Mod 
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status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Calculus  (stone)  analysis 

Calculus  (stone)  assay  

Calculus  (stone)  assay  

X-ray  assay,  calculus 

Assay,  blood  cartjon  dioxide     .. 
Assay,  blood  cartjon  monoxide 

Test  fof  cart»n  monoxide 

Cardnoembfyonic  antigen  

Assay  of  carnitine  

Assay  of  carotene  

Assay,  unne  catecholamines 

Assay,  blood  catecholamines  ... 

Assay,  three  catecholamines 

Assay  of  cattiepsin-d  

Assay  of  cerukjplasmin 

Ctiemiluminescent  assay 

Assay  of  cf*xamphenicol 

Assay  of  bkjod  chloride  

Assay  of  urine  chloride   

Assay,  other  fluid  chlorides  

Test  for  chlorohydfocartjons 

Assay  of  serum  cholesterol  

Assay,  serum  cholinesterase 

Assay,  rtx:  cholir>esterase 

Assay,  ctxwidroitin  sulfate 

Gas/liquid  chromatography 

Paper  chromatography  

Paper  chromatography  

Thin  layer  chromatography 

ChfOTTKjtography.  quant,  sing  

Chromotography,  quant,  mulf 

Assay  of  chromium  

Assay  of  citrate 

Assay  of  cocaine  

Collagen  crosslinks 

Assay  of  copper 

Assay  of  corticosterone  

Cortisol,  free  „ 

Total  Cortisol  

Assay  of  creatine  

Column  chromotography,  qual  ... 
Column  chromotography,  quant 
Column  chrorrrotograph/isotope   . 
Column  chromotograplVisotope  .. 

Assay  of  ck  (cpk)  

Assay  of  cpk  in  Wood  

Creatine.  MB  fraction  

Creatine,  isoforms 

Assay  of  creatinine  

Assay  of  unne  creatinine  

Creatinine  clearance  test 

Assay  of  cryofibrinogen  

Assay  of  cryogtobuhn 

Assay  of  cyankto  

Vitamin  B-12  

B-12  binding  capacity  

Test  tor  unne  cystines  

Dehydroepiandrosterone  

Dehydroepiandrosterone  

Desoxycorticosterone  

Deoxycortisol  

Assay  of  dibucaine  number 

Assay  of  dihydrocodemooe  

Assay  of  dihydromorphinone  

Assay  of  dihydrotestosterone  

Assay  of  dihyoroxyvrtamin  d  

Assay  of  dimethadione  

Enzyme  cell  activity  

Enryme  cell  activity,  ra 

Electrophoretic  test 

Assay  of  epiandrosterone 

Assay  of  erythropoietin  .._ 

Assay  of  estradiol  

Assay  of  estrogens  

Assay  of  estrogen 

Assay  of  estnol  

Assay  of  estrone 

Assay  of  ethchlorvynol 

Assay  of  ethylene  glycol 

Assay  of  allocholanokina 

Fats/ipids,  faces,  qual 

Fats/lipids.  feces,  quani 


Physi- 
cian 
vwkK 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
pleiTient- 
ed  non- 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 

transi- 
tional 

non- 
facility 

PE 
RVUs 


000 

0.00 

Q.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tkxial 
fadUly 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


»  ^l^:  ^  A™ii''.Tn««  y  r  '°^r^''\l°°°  *'™"^"  ^edical  Association  All  Rights  Reserved  Applicable  FARSA3FARS  Apply 
'L-opynght  1994  Amencan  Dental  Association  All  nghtsresenred.  ^^ 

'  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 

ooo 

0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tional 
non- 
facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
plement- 
ed facil- 
ity total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tional 
facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 


Global 


CPTV 
HCPCS2 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


82715 

8Z72S' 

82726 

82728 

82731 

82736 

82742 

82746 

82747 

82757 

82759 

62780 

82775 

82776 

82784 

82786 

82787 

82800 

82803 

82805 

82810 

82820 

82926 

82928 

82938 

82941 

82943 

82946 

82947 

82948 

82950 

82961 

82962 

82953 

82955 

82960 

82962 

82963 

82965 

82975 

82977 

82978 

82979 

82960 

82986 

83001 

83002 

63003 

mn 

83010 
83012 
83013 
83014 
83015 
83018 
83020 
83020 
83021 
83026 
83030 
83033 
83036 
63045 
83050 
83061 
83055 
83060 
83065 
83068 
83069 
83070 
83071 
83080 
83068 
83150 
83491 
63497 
83496 
83499 
83500 
83505 
83516 


'CPTc 
JCopyr 
3PER\ 


MU- 

CI 

fWI- 

nal 

Global 

ilitv 

tal 

OX 

XXX 

ox 

XXX 

OX 

XXX 

OX 

XXX 

OX 

XXX 

OX 

XXX 

OX 

XXX 

OX 

XXX 

OX 

XXX 

ox 

XXX 

ox 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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1 

CPTV 
HCPCS2 

II 

Mod 

status 

Oescnpbon 

Physi- 
cian 
worii 

RVUs 

FuHyicn- 
plsfnent- 

•dtKXV 

iacility 

PE 
RVUs 

Year 
2X1 
transi- 
tional 
non- 
lacility 

PE 
RVUs 

FuHy  im- 
piernent- 
edfacil-  i 

ityPE 

RVUs 

Year 
2X1 
transi- 
tional 
taality 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
taality 
total 

Year 
2X1 
transi- 
tional 
non- 

tedWy    1 
total 

Fully  im- 
ptemant- 
edtadl- 
ity  total 

Yaaf 
2X1 
transi- 
tional 
taohty 
total 

GMmI 

82715 

82725 

82726 

82728 

82731 

82735 

82742 

82746 

82747 

82757 

82759 

827X 

82775 

82776 

82784 

82785 

82787 

828X 

82803 

82805 

82810 

82820 

82926 

82928 

82938 

82941 

82943 

82946 

82947 

82948 

82950 

82951 

82952 

82953 

82955 

82960 

82962 

82963 

82965 

82975 

82977 

82978 

82979 

82980 

82985 

83X1 

83X2 

a-wxw 

????? 
83010 
83012 
8X13 
83014 
8X15 
8X18 
83020 
83020 
83021 
8X26 
8XX 
83033 
8X36 
8.304S 
83050 

aiosi 

8X55 
830X 
83065 

83068 
83069 
8X70 
8X71 
830X 
83088 
831 X 
83491 
83497 
83498 
83499 
835X 
83505 
83516 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Assay  of  tecal  tat            

O.X 

0.x 

O.X 
OX 
O.X 

o.db 

O.X 

0.x 
ox 

O.X 

0.x 
0.x 

O.X 

ox 

O.X 

ox 
ox 

O.X 

ox 
0.x 

O.X 
O.X 

ox 
ox 

O.X 

ox 

O.X 

ox 
ox 
ox 
ox 

O.X 
O.X 

ox 

O.X 

ox 

O.X 

ox 

O.X 

ox 
ox 
ox 
ox 
ox 

O.X 

0.x 
ox 
ox 
ox 

O.X 

0.x 

O.X 

ox 
ox 
ox 
ox 

0.37 

ox 

O.X 
O.X 
O.X 

ox 
ox 
ox 
ox 
ox 

O.X 

ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
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Fully  im- 

plernent- 

ed  non- 

faciHty 

total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.56 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0,00 

000 


Year 
2001 
transi- 
tkyial 
non- 
facility 
total 


0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.57 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.00 
0.00 

0.x 
ox 
ox 
0.x 
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Fully  im- 
plernent- 
ed  facu- 
lty total 
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ox 

ox 
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ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 
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ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

ox 

ox 

o.x 
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ox 
ox 
ox 
ox 
o.x 
o.x 
ox 
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ox 
ox 
ox 
o.x 
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ox 
ox 
ox 
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transi- 
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o.x 
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o.x 
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o.x 
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ox 

o.x 
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o.x 

o.x 
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ox 
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o.x 
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ox 

ox 

o.x 

0.56 
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o.x 
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ox 
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ox 
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'  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Reumive  Value  Units  (RVUs)  and  Related  Information — Continued 

CPTV 
HCPCS' 

Mod 

status 

Description 

Ptiyst- 
dan 
wKxk 

RVUs 

Fully  im- 

ptenient* 
•d  non* 

RVUs 

Year 
2001 
tiansi- 

tkxial 
non- 
facility 

PE 
RVUs 

Fully  im- 
pleinenl- 
ed  facil- 
ity PE 
RVUs 

1 
Year     i 
2001     ; 
transi- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed noo- 
tadlity 
total 

Year 
2X1 
transi- 
tional 
non- 
faciltty 
total 

Fully  inv 
plerneni- 
ad  (acu- 
ity KHal 

Year 
2X1 
tiansi- 

rttm, 
total 

Qtabtf 

84075 
84078 
84080 
84081 
84085 
84087 
84100 
84105 
84106 
84110 
84119 
84120 
84126 
84127 
84132 
84133 
84134 
84135 
84138 
84140 
84143 
84144 
84146 
84150 
84153 
84154 
84155 
84160 
84165 
84165 
84181 
84181 
84182 
84182 
84202 
84203 
84206 
84207 
84210 
84220 
84228 
84233 
84234 
84235 
84238 
84244 
84252 
84255 
84260 
84270 
84275 
84285 
84295 
84300 
84305 
84307 
84311 
84315 
84375 
84376 
84377 
84378 
84379 
84392 
84402 
84403 
84425 
84430 
84432 
84436 
84437 
84439 
84442 
84443 
84445 
84446 
84449 
84450 
84460 
84466 
.84478 
84479 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

A 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0C 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

jlcai  Assoc 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.00 
0.15 
0.00 
0.15 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
ation.  All  R 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.18 
0.00 
0.17 
0.00 
0.17 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
,       0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ightsReser 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.16 
0.00 
0.15 
0.00 
0.15 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
O.M 
0.00 
0.00 
000 
0.00 

ved  Applici 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 

0.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 

0.18 

ox 

0.17 

ox 

0.17 

ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
o.x 
ox 
o.x 
o.x 
ox 

IbleFARS' 

ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
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o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 

0.01 

ox 

001 

ox 

0.01 

o.x 
ox 
o.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
ox 
o.x 
ox 
ox 
o.x 
o.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 

0.K 

o.x 
ox 
o.x 
ox 

DFARS  API 

OX 
OX 
OX 

ox 
o.x 
o.x 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 

0.55 

ox 

053 

o.x 

0.53 

ox 
0.x 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
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o.x 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
o.x 
ox 
0.x 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
ox 
ox 

3ly 

OX 
OX 
O.X 
O.X 
OX 
OX 
OX 

0.x 

O.X 
O.X 
OX 

o.x 
0.x 
o.x 
o.x 
ox 
o.x 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
■ox 

0.56 

o.x 

0.S5 

ox 

0.55 

ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
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o.x 
o.x 
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o.x 
ox 
,  0.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
0.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
ox 

OX 
OiX) 
OX 
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o.x 
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ox 
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ox 
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ox 
o.x 
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ox 
ox 
ox 
ox 
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84510 

84512 

84520 

84525 

84540 

84545 

84550 

84560 

84577 

84578 

84580 

84583 
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84588 
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X 

X 

X 

X 

X 

X 
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X 

X 

X 
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87075 

87076 

87061 

87082 

87063 

87064 

87065 

87066 

87067 

87068 

87101 

87102 

87103 

87106 

87109 

87110 

87116 

87117 

87118 

87140 

87143 

87145 

87147 

87151 

87155 

87158 

87163 

87164 

87164 

87166 

87174 

87175 

87176 

87177 

67181 

87184 

87188 

87187 

87188 

87190 

87192 

87197 

87206 

87208 

87207 

87207 

87206 

87210 

87211 

87220 

87230 

87250 

87252 

87253 

67280 

87266 

87270 


Mod 


26 


26 
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Stakjs 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Oescriptton 


Frozen  bkxxl  prep  

Frozen  bkxx)  maw   

Frozen  blood  freeze/thaw 

Hemdysms/aggkitinms,  auto  . 

Hemdystns/aggkjtintns  

Bkxxj  product/irradiation 

Laukacyte  transfusion 

Pooling  Wood  platelets  

R8C  pretreatmem  

R8C  pretrsatment  _. 

RBC  pretreatment 

RBC  prelreatmont.  serum 

RBC  pretreatrnent,  serum 

RBC  pretreatment.  serum 

RBC  pretreatmem.  serum 

SpW  Uood  or  products 

Transfusion  procedure 

SmaH  animal  inoculation 

Small  animal  irraculation 

Specimen  concentration  

Blood  culture  for  bacteria  

Stool  culture  for  bactena  

NosaAhroat  culture,  bact  

Culture  spedman.  bacteria  .... 

Culture  of  spec«T>en  by  kit 

Culture  speomen.  bacteria  .... 

Bactena  identifkation 

Bactena  culture  screen 

Culture  of  specimen  by  Ut 

Culture  of  specimen  by  kit 

Culture  of  speomen  by  kit 

Culture  of  specimen  by  kit 

Unne  culture/cok>ny  count  

Urir>e  bactena  culture  

Urine  bacteria  culture  

Siun  fungus  culture 

Fungus  isolation  culture 

Blood  fungus  culture 

Fungus  kJentlflcation 

Mycoplasma  culture  .._ 

Culture,  chlamydia  

Mycobactena  culture 

Mycot>acteria  culture  

Mycobactena  identificatkxi  

Culture  typing.  Huorescent 

Culture  typing.  GLC  metfyjd  ... 

Culture  typing,  phage  rnettxjd 

Culture  typing,  serologic  

Culture  typing,  serologic 

Culture  typing,  precipitin  

Culture  typing,  added  meltxxJ 
Special  microbiology  culture  .... 

Dark  fieW  examination  

Dark  fieW  examination  

Dari<  field  examination  

Endotoxin,  bactenal  

Assay,  endotoxin,  bacterial 

Endotoxin,  bactenal  

Ova  and  parasites  smears  

Antibiotic  sensitivity,  each 

Antibiotic  sensitivity,  each 

AntibiotK  sensitivity,  MIC 

Antitnotic  sensitivity.  MBC  

Antit)iotic  sensitivity,  each 

TB  antibiotic  sensitvity  

AntitJiotic  sensitivity,  each 

Bactericidal  level,  serum 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Smear,  stain  &  IntarprM 

Smear,  stain  &  imecprat 

Smear,  stain  &  interpret 

Tissue  exam  tor  fungi  

Assay,  toxin  or  antitoxin  

Virus  inoculation  for  test  

Virus  inoculation  tor  test 

Virus  inoculatkjn  for  test 

Adenovirus  ag,  dfa 

Pertussis  ag,  dfa 

Chylmd  trach  ag,  di>  


PtYysi- 
dan 

IMXtC 

RVU* 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00' 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.0O 
OM 
0.00 
0.00 
0.00 
0.00 
OM 

(Ao 

0.00 
0.00 
OM 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00  I 


Fully  im- 
plement- 
ed non- 

facHity 
PE 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.15 

0.00 

0.00 

0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 


Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


Fully  im- 
placnent- 
ed  facil- 
ity PE 
FiVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.17 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.19 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

2001 
trarsi- 
tional 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
ox 
0.x 
0.x 
ox 
ox 
ox 
0.x 
o.x 
ox 
o.x 
0.x 
ox 
o.x 
o.x 
ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 

0.15 

o.x 
0.x 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
ox 
ox 
ox 
o.x 
0.x 
ox 

0.16 

o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 


ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

0.17 

ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
o.x 
ox 
ox 

0.18 

ox 
o.x 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
o.x 


Mal- 
practK^ 
RVUs 


ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

0.01 

o.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 

0.01 

ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
o.x 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


Year 

2X1 
transi- 
tional 

non- 
facility 

total 


OX 
O.X 
OX 
OX 
OX 
O.X 
OX 
O.X 
OX 
O.X 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

0.53 

ox 
o.x 
o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
o.x 
o.x 
o.x 

0.56 

o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 


ox 

ox 

ox 

0.x 

o.x 

ox 

ox 

ox 

ox 

o.x 

0.x 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

0.x 

ox 

ox 

0.x 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

0.55 

ox 
ox 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
ox 
o.x 

0.57 

ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
o.x 
o.x 


Fully  im- 
plement- 
ed facil- 
ity total 


Year 
2X1 
transi- 
tional 
facility 
total 


OX 
O.X 
O.X 
OX 
O.X 
OX 
O.X 
OX 
OX 
OX 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

0.53 

o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 

054 

ox 
ox 
ox 
o.x 
o.x 
ox 
ox 
o.x 
ox 
o.x 
o.x 


ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

0.55 

ox 
ox 
ox 
ox 
o.x 
o.x 
o.x 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
o.x 

0.56 

ox 
ox 
o.x 
ox 
o.x 
ox 
o.x 
ox 
ox 
ox 
ox 


Qkibal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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r 
1 

i- 

QtOiMi 

' 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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CPTV 
HCPCS2 


87272 

87274 

87276 

87278 

87280 

87285 

87290 

87299 

87301 

87320 

87324 

87328 

87332 

87335 

87338 

87340 

87350 

87380 

87385 

87390 

87391 

87420 

87425 

87430 

87449 

87450 

87470 

87471 

87472 

87475 

87476 

87477 

87480 

87481 

87482 

87485 

87486 

87487 

87490 

87491 

87492 

87495 

87496 

87497 

87510 

87511 

87512 

87515 

87516 

87517 

87520 

87521 

87522 

87525 

87526 

87527 

87528 

87529 

87530 

87531 

87532 

87533 

87534 

87535 

87536 

87537 

87538 

87539 

87540 

87541 

87542 

87550 

87551 

87552 

87555 

87556 

87557 

87560 

87561 

87562 

87580 

87581 
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Mod 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Cryptosportdum  ag,  dta  

HmJms  simplex  ag.  dfa 

InfliMnza  ag,  dfa  

Legton  pneumo  ag.  dfa 

Resp  syncytial  ag,  dta  

Trepon  pallidum  ag,  dfa 

Vancella  ag,  dta  

Ag  detection  nos.  dfa 

AdanovJrus  ag,  eia 

Cf)y(md  trach  ag,  eia  

Ctostndium  ag.  eia 

Cryptospor  ag.  eia  

Cytomegalovirvjs  ag,  aia 

E  coll  0157  ag.  eia , 

Hpylon,  stool,  eia  

htapaiitis  b  surface  ag,  eia 

Hepattis  be  ag,  eia  

Heiiattis  delta  ag,  eia , 

Histoplasma  capsul  ag,  aia  

Hcv-1  ag.  eia  „.., 

Hiv-2  ag.  eia  

Resp  syncytial  ag,  eia  

Rotavirus  ag,  eia  

Strep  a  ag,  eia  _ 

Afl  detect  nos,  eia,  mult 

Ag  detect  nos.  eia,  single  

Bartonella,  dna,  dir  probe  

Bartonella,  dna.  amp  probe 

Bartonella,  dna,  quant  

Lyme  dis  dna,  dir  probe 

Lyme  dis,  dna,  amp  probe „ 

Lyme  dis,  dna.  quant  

Candida,  dna.  dir  probe 

Candida  dna,  amp  probe 

Candida,  dna.  quant  

Ctiylmd  pneum,  dna,  dir  prtJbe 

Cnylmd  pneum.  dna,  amp  probe  .. 

Chylmd  pneum.  dna.  quant  

C^y1md  tracn,  dna,  dir  probe  

Ctiylmd  trach,  dna.  amp  probe 

Ctiylmd  trach.  dna,  quant  

Cytonieg,  dna,  dir  probe  

Cylofneg,  dna.  amp  protM 

CyUmag,  dna,  quant 

Gardner  vag,  dna.  dir  probe 

Gardner  vag  dna  amp  probe  

Gardner  vag,  dna,  quant  

Hepatitis  b,  dna,  dir  probe  

Hepatitis  b  ,  dna,  amp  probe 

dna,  quant   

ma,  dir  probe  

rria,  amp  probe 

ma,  quant  

dna,  dir  praba 

Hepatitis  g,  dna.  amp  probe 

Hepatitis  g,  dna,  quant  

Hsv  dna  dir  probe  

Hsv  dna,  amp  protie 

Hsv,  dna,  quant  

Hfiv-6,  dna.  dir  probe 

Htiv-6,  dna.  amp  probe 

Htiv-6.  dna,  quant  

Hiv-1.  dna,  dir  protje 

Hiv-1 .  dna,  amp  probe 

Hiv-1,  dna.  quant  _ 

Hlv-2,  dna.  dir  probe 

Hiv-2,  dna.  amp  probe 

Hiv-2,  dna,  quant    

Legion  pneumo,  dna,  dir  prob  

Legion  pneumo.  dna,  amp  prob  .... 

LegKX)  pneumo,  dna,  quant 

Mycobacteria,  dna,  dir  probe 

Mycobacteria,  dna.  amp  probe 

Mycobacteria,  dna.  quant  

M.tubetcuk),  dna.  dir  protie  

M.tuberculo.  dna.  amp  probe  

M.tuberculo.  dna.  quant 

M.avium-intra.  dna.  dir  prob  

M.avium-intra.  dna.  amp  prob  ....._ 

M.avium-imra.  dna.  quant 

M.pneumon.  dna.  dir  probe  

M.pneumon.  dna.  amp  probe  


Hepatitis  b  , 
Hepautlsc  , 
Hepatitisc , 
c, 

g. 


Physi- 
cian 
work 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 


Fully  im- 


ed  rxxv 
facility 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

2001 
transi- 
tional 

notv 
fadWy 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.  0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
000 


Fully  im- 
plement- 
ed ladl- 
SrPE 
VUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
0.x 
0.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
0.x 
0.x 
ox 
ox 
ox 
ox 
0.x 
ox 
ox 
o.x 
ox 
o.x 
ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 


Year 
2X1 
transi- 
tional 
facility 

PE 
RVUs 


ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

o.x 

0.x 

ox 

o.x 

o.x 

ox 

0.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

0.x 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

o.x 

ox 

0.x 

0.x 

0.x 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

0.x 

ox 

ox 

ox 

o.x 

ox 

0.x 

ox 

o.x 

o.x 

0.x 

0.x 

o.x 

ox 

ox 

ox 

o.x 

0.x 

ox 

ox 

o.x 


practice 
RVUs 


ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

0.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

0.X 

ox 
ox 
ox 
ox 
o.x 
0.x 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 


Fully  im- 
plement- 
ed non* 
facHly 


o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.oo 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

o.x 

o.x 

ox 

ox 

o.x 


Year 
2X1 


tnnal 
non- 
faculty 


ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

0.x 

o.x 

o.x 

o.x 

o.x 

ox 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

o.x 

o.x 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

o.x 


Fully  im- 


edfacN- 
Hy  total 


ox 

ox 

ox 

o.x 

0.x 

ox 

0.x 

ox 

ox 

o.x 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

0.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

0.x 

ox 

ox 

o.x 

o.x 

o.x 

o.x 

ox 

o.x 

ox 

o.x 

0.x 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

ox 

ox 

ox 

o.x 

o.x 

ox 

o.x 

o.x 


Year 
2X1 


(adMy 
total 


ox 

ox 

ox 

ox 

ox 

0.x 

ox 

0.x 

ox 

ox 

ox 

0.x 

ox 

0.x 

o.x 

ox 

ox 

ox 

o.x 

o.x 

ox 

ox 

0.x 

0.x 

ox 

ox 

ox 

0.x 

ox 

ox 

ox 

0.x 

ox 

0.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

ox 

ox 

o.x 

0.x 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

ox 

0.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

o.x 

ox 

o.x 

ox 

ox 

ox 

ox 

0.x 


Qiobal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  OPT  codes  and  descnptions  only  are  copyright  20X  Amencan  Medical  Association.  All  Rigfits  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
'PE  RVUs  =  Pracfcce  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  INFORMATION^-Continuec 


CPTV 
HCPCS' 


87582 
87590 
87591 
87598 
87620 
87621 
87622 
87650 
87651 
87652 
87797 
87796 
87799 
87810 
87850 
87880 
87899 
87999 
88000 
88005 
88007 
88012 
88014 
88016 
88020 
88025 
88027 
88028 
88029 
88036 
88037 
S8040 
88045 


88104 
88104 
88104 
88106 
88106 
88106 
88107 
88107 
88107 
88108 
88108 
88108 
88125 
88125 
88125 
881X 
88140 
88141 
88142 
88143 
88144 
88145 
88147 
88148 
88150 
88152 
88153 
88154 
88155 
88160 
88160 
88160 
88161 
88161 
88161 
88162 
88162 
88162 
88164 
88165 
88166 
88167 
88170 
88170 
88170 
88171 
88171 
88171 


Mod 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


Status 


Oascrlption 


M.pn8ufnon,  dna.  quant 

N.gonorrhoaa*.  dna.  dir  prob  

N.gonontwaaa,  dna.  amp  prob  ..- 

N.gonorrtxieae.  dna.  quani 

Hpv,  dna.  dir  probe  

HJjv.  dna,  amp  probe 

Hpv.  dna.  quant  „ 

Strap  a,  dna,  dir  protM  

Strap  a,  dna,  amp  prob*  

Strep  a,  dna,  quant 

Detect  agent  nos.  dna.  dir  

Detect  agent  nos.  dna,  amp 

Detect  agerrt  nos.  dna,  quant 

Chytmd  trach  assay  w/optic 

N.  gonofrtioeae  assay  w/oplic 

Strep  a  assay  w/optIc  

Agent  nos  assay  w/optic 

Microbtotogy  procedure  ~... 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necnjpsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  comp4elB 

Autopsy  (necropsy),  complete 

Autopsy  (necropsy).  compMe 

Autopsy  (necropsy).  compMe  

Autopsy  (necropsy),  compM*  .. .: 

Limited  autopsy 

Limited  autopsy 

Forensic  autopsy  (necropsy)  ..,, 

Coroner's  autopsy  (necropsy) 

Necropsy  (autopsy)  procedure 

Cytopaltiology.  fluids  

Cylopatfy>logy,  fluids  

Cytopathology,  fluids  

Cytopathology,  fluids  

Cytopattxitogy,  fluids  

Cytopathology,  fluids  „ 

CylopattKHogy,  fluids  

Cytopatfiology.  fluids  „ 

Cytopathology,  fluids  

Cytopath,  concentrate  tech 

Cytopath,  concentrate  tech 

Cytopath,  concentrate  tech 

Forensic  cytopatt>ology 

Forensic  cytopathology 

Forensic  cytopattx>logy 

Sex  chromatin  identification _ 

Sex  chromatin  identificatioo 

Cytopath,  c/v,  interpret  

Cytopath,  c/v,  thin  layer 

Cytopath  dv  thm  layer  redo  

CytOfMth,  c/v  ttwi  lyr  redo  

Clytopath,  c/v  thin  lyr  set  

Cytopath,  c/v,  automated 

Cytopath,  c/v,  auto  rescreen  ..'. 

Cytopath,  c/v,  manual 

Cytopath.  c/v,  auto  redo  .„ 

Cytopath,  c/v,  redo  

Ciytopath,  c/v,  select  

Cytopath,  dv.  index  add-on 

Cytopath  smear,  ottwr  source  

Cytopath  smear,  other  source 

Cytopath  smear,  ottier  source 

Cytopath  smear,  ottier  source 

Cytopath  smear,  other  source 

Cytopath  smear,  other  source 

Cytoiwlh  omaor,  other  source 

Cytopath  smear,  ottier  source 

Cytopath  smear,  otiier  source  

Cytopath  tt)s,  c/v,  manual 

Cytopath  Itjs,  c/v,  redo  

Cytopath  Its,  c/v,  auto  redo  

Cytopath  tbs,  c/v,  select  

Fine  needle  aspiration  

Fine  needle  aspiration  

Fine  noodle  aapiratian  

Fine  needle  aspiration  

Ffcie  needle  aspirabon  

Fine  needle  aspiration  


Physi- 
cian 
woik 

RVUa 

FuHy im- 
plement- 
ed non- 

•^ 
RVUs 

Year 
■    2001 
transi- 
tional 
norv 

RVUs 

FuHylm- 
plernent- 
edfadl- 

RVUs 

Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Year 

2001 
transi- 
tional 

norv 
ladNty 

total 

FuHy  im- 
plement- 
ed fadl- 
ity  total 

Year 
2001 
transi- 
tional 
facility 
total 

rsinbnl 

aoo 

aoo 

0.00 

0.00 

0.00 

0,00 

aoo 

0.00 

0.00 

000 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

aoo 

0.00 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

aoo 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

aoo 

0.00 

0.00 

000 

ooo 

0.00 

000 

0.00 

XXX 

ooo 

0.00 

aoo 

aoo 

0.00 

0.00 

0.00 

0.00 

aoo 

aoo 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

aoo 

aoo 

aoo 

0.00 

ooo 

0.00 

aoo 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

aoo 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

ooo 

ooo 

000 

0.00 

000 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

o,x 

000 

aoo 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

ooo 

0.00 

000 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

ooo 

0.00 

0.00 

aoo 

0.00 

0.00 

XXX 

0.00 

ooo 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

ax 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

XXX 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

aoo 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

aoo 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

aoo 

aoo 

0.00 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

000 

000 

XXX 

aoo 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

aoo 

0.00 

000 

aoo 

ooo 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

aoo 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

aoo 

000 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

aoo 

000 

aoo 

0.00 

0.00 

0.00. 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

ooo 

0.00 

000 

0.00 

aoo 

aoo 

000 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

XXX 

0.56 

0.90 

0.79 

NA 

NA 

0.03 

149 

138 

NA 

NA 

XXX 

0.56 

024 

0.24 

0.24 

0.24 

aoi 

0.81 

0.81 

asi 

0.81 

XXX 

0.00 

066 

0.55 

NA 

NA 

ao2 

0.68 

0.57 

NA 

NA 

XXX 

0.56 

ase 

a53 

NA 

NA 

ao3 

lis 

1,12 

NA 

NA 

XXX 

as6 

0.24 

0.24 

0.24 

0.24 

0.01 

0.81 

0.81 

0.81 

0.81 

XXX 

0.00 

0.32 

0.29 

NA 

NA 

002 

a34 

031 

NA 

NA 

XXX 

a76 

0.94 

0.83 

NA 

NA 

0.04 

174 

1.63 

NA 

NA 

XXX 

a76 

0.33 

0.31 

0.33 

0.31 

0.02 

1.11 

1.09 

111 

1.09 

XXX 

0.00 

0.61 

0.52 

NA 

NA 

0.02 

0.83 

0.54 

NA 

NA 

XXX 

0.58 

0.81 

0.74 

NA 

NA 

ao3 

1.40 

1.33 

NA 

NA 

XXX 

ase 

0.24 

0.25 

0.24 

0.25 

0.01 

0.81 

0.82 

0.81 

0.82 

XXX 

0.00 

057 

049 

NA 

NA 

0.02 

0.59 

0.51 

NA 

NA 

XXX 

056 

0.30 

0.25 

NA 

NA 

0.02 

as8 

as3 

NA 

NA 

XXX 

0,26 

0.11 

0.10 

0.11 

0.10 

0.01 

0.38 

0.37 

0.38 

037 

XXX 

0.00 

ai9 

ai5 

NA 

NA 

0.01 

0.20 

ai6 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

OOO 

O.W 

XXX 

0.42 

ai9 

0.23 

ai9 

0.23 

aoi 

0.62 

aee 

0.62 

0.66 

XXX 

aoo 

0.00 

aoo 

0.00 

OOO 

aoo 

000 

0.00 

0.00 

000 

XXX 

aoo 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

aoo 

0.00 

0.00 

0.00 

aoo 

aoo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

aoo 

ooo 

0.00 

000 

ooo 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

aoo 

aoo 

0.00 

000 

0.00 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

ooo 

000 

ooo 

0.00 

000 

0.00 

0.00 

000 

000 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

O.QD 

0.00 

0.00 

0.00 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 

0.00 

XXX 

aso 

108 

090 

NA 

NA 

0.03 

1.61 

1.43 

NA 

NA 

XXX 

aso 

0.21 

0.20 

0.21 

0.20 

0.01 

a72 

071 

0.72 

0.71 

XXX 

aoo 

0.87 

a7o 

NA 

NA 

0.02 

0.89 

a78 

NA 

NA 

XXX 

050 

as2 

aso 

NA 

NA 

ao3 

1.05 

1.03 

NA 

NA 

XXX 

a50 

0.21 

0.21 

0.21 

0.21 

0.01 

a72 

0.72 

0.72 

0.72 

XXX 

0.00 

031 

0.29 

NA 

NA 

0.02 

0.33 

0.31 

NA 

NA 

XXX 

0.76 

094 

092 

NA 

NA 

0.04 

1.74 

1.72 

NA 

NA 

XXX 

a76 

033 

036 

0.33 

0.36 

0.02 

1.11 

1,14 

1.11 

1.14 

XXX 

aoo 

a6i 

0.56 

NA 

NA 

0.02 

0.63 

058 

NA 

NA 

XXX 

0.00 

0.00 

aoo 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

OOO 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

aoo 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

OOO 

XXX 

1.27 

0.88 

093 

NA 

NA 

0.08 

2.23 

2.28 

NA 

NA 

XXX 

1.27 

0.53 

0.54 

0.53 

0.54 

0.05 

1.85 

1.86 

1.85 

1.86 

XXX 

0.00 

0.35 

0.39 

NA 

NA 

ao3 

0.38 

0.42 

NA 

NA 

XXX 

1.27 

075 

a93 

NA 

NA 

0.07 

2.09 

2.27 

NA 

NA 

XXX 

1.27 

048 

0.55 

0.48 

ass 

0.04 

1.79 

1.86 

1.79 

1.86 

XXX 

0.00 

0.27 

038 

NA 

NA 

0.03 

0,30 

041 

NA 

NA 

XXX 

CPTV 

HCPCS* 

88172 

88172 

2 

88172 

T 

88173 

88173 

2 

88173 

T 

88180 

88180 

2 

88180 

T 

88182 

88182 

21 

88182 

T 

88199 

88199 

2( 

88199 

T 

88230 

„ 

88233 

„ 

88235 

88237 

88239 

88240 

.. 

88241 

88245 

88248 

88249 

88261 

88262 

88263 

88264 

88267 

88269 

88271 

88272 

882^3 

88274 

88275 

88280 

88283 

88285 

88289 

88291 

88299 

88300 

88300 

X 

88307 

26 

88307 

TC 

88309 

S8309 

26 

88309 

TC 

88311 

88311 

26 

88311 

TC 

88312 

88312 

26 

88312 

TC 

88313 

38313 

26 

88313 

TC 

88314 

88314 

26 

88314 

TC 

88318 

88318 

26 

88318 

TC 

88319 

88319 

26 

88319 

TC 

=(8321 

S8323 

38323 

26 

88323 

TC 

<  CPT  codes  and  descnptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^C^ynght  1994  American  Dental  /Association.  /Ul  nghts  reserved 
3  PE  RVUs  =  Practice  Expense  Relative  Value  Units 


Federal  Register/ Vol.  65,  No.  137 /Monday,  July  17,  2000 / Proposed  Rule^ 


;  5  m? 
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00 
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00 
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00 

XXX 

00 
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00 
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00 
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00 
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00 
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00 
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81 
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M 
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M 
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81 
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M 

XXX 

09 
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M 
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MA 
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82 
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MA 
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MA 
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37 
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MA 
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00 
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W 

XXX 

66 
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00 
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00 
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00 
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00 
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00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

MA 

XXX 

71 

XXX 

MA 

XXX 

MA 

XXX 

72 

XXX 

MA 
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MA 

XXX 

14 
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MA 
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00 
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00 
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00 
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00 
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MA 

XXX 

86 
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MA 
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MA 

XXX 

86 
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MA 
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CPTV 
HCPCS2 


88172 

88172 

88172 

88173 

88173 

88173 

88180 

88180 

88180 

88182 

88182 

88182 

88199 

88199 

88199 

88230 

88233 

88235 

88237 

88239 

88240 

88241 

88245 

88248 

88249 

88261 

88262 

88263 

88264 

88267 

88269 

88271 

88272 

882^3 

88274 

88275 

88280 

88283 

88285 

88289 

88291 

88299 

88300 

88300 

88300 

88302 

88302 

88302 

88304 

86304 

88304 

88305 

88305 


88307 
88307 
88307 
88309 
88309 
88309 
88311 
88311 
88311 
88312 
88312 
88312 
88313 
88313 
88313 
88314 
88314 
68314 
88318 
88318 
88318 
88319 
88319 
88319 
8S321 
S8323 
88323 
88323 


Mod 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


2« 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Status 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 

c 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Evaluation  of  smear 

Evaluation  of  smear 

Evaluation  of  smear 

Interpretation  of  smear  

Interpretation  of  smear  

Interpretation  of  smear  _ 

Cell  marker  study 

Cell  marker  study 

Cell  marker  study 

Cell  marker  study 

Can  marker  study 

Cal  marker  study 

Cytopafhology  procedure 

CytopattK>logy  procedure 

Cylopathotogy  procedure 

Tissue  culture,  lymptiocyte  

Tissue  culture,  skin/biopsy  

Tissue  culture,  placenta  

Tissue  culture,  tx>ne  marrow  .... 

Tissue  culture,  tumor  , 

Cell  cryopreserve/storage , 

Frozen  cell  preparation  

Chromosome  analysis,  20-25  .. 
Ctiromosome  analysis.  50-100 

Ctiromosome  analysis,  100  

Chromosome  analysis,  5  

Chromosome  analysis,  15-20  ... 

Chromosome  analysis.  45  

Chromosome  analysis,  20-25  ... 
Chromosome  anaiys,  placenta  .. 
Chromosome  anaiys,  amniotic  .. 

Cytogenetics,  dna  probe 

Cytogenetics,  3-5  

Cytogenetics,  10-30 

Cytogenetics.  25-99 

Cytogenetics,  100-300  

Chromosome  karyotype  study  ... 

Chromosome  banding  study 

Chromosome  count,  additiorwl  .. 
Chromosome  study,  additional  .. 

Cyto/molecular  report  .. 

Cytogenetk:  study  

Surgical  path,  gross 

Surgical  path,  gross 

Surgical  path,  gross  

Tissue  exam  by  pathok>glst 

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist 

Tissue  exam  by  pathok>gist 

Tissue  exam  by  pathologist 

Tmua  exam  by  patlxMogist 

TosiM  exam  by  pathok>gist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  palhotogist 

Tissue  exam  by  palhotogist 

Tissue  exam  by  palhotogist 

Tissue  exam  by  palhotogist 

Tasus  exam  by  palhotogist 

Tissue  exam  by  pathoksgist 

Tissue  exam  by  palhotogist 

Decakafy  tissue   , 

Decakafy  tissue 

Decakafy  tissue _ „ 

Special  stains 


Special  stains  . 
Special  stains 
Special  stains  . 
Special  stains  . 
Special  stains 

Histochemical  stain  

HistochemKal  stain  

Histochemical  stain  

Chemical  hislochemisUy  . 
CtiemK:al  histoctiemistry  . 
Chemx:ai  histochemistry  . 
Enzyme  hotochemistiy  ... 
Enzyme  WslochsmlBliy  ... 
Enzyme  Nstochemisliy  ... 
MicrosiKie  consultation  ... 
Micfoslide  consultation  ... 
Microskde  consultalion  ... 
Mcroflltos  conwullstion  ... 


Ptiysi- 
cian 

W0(1( 

RVUs 


0.60 
0.60 
0.00 
1.39 
1.39 
0.00 
0.36 
0.36 
0.00 
0.77 
0.77 
O.X 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.52 
0.00 
0.08 
0.08 
0.00 
0.13 


Fully  im- 


ednon- 
lacilJty 

PE 
RVUs 


0.13 

0.00 

0.22 

0.22 

0.00 

0.75 

0.75 

0.00 

1.59 

1.59 

0.00 

2.28 

2.28 

0.00 

0.24 

0.24 

0.00 

0.54 

0.54 

0.00 

0.24 

0.24 

0.00 

0.45 

0.45 

0.00 

0.42 

0.42 

0.00 

0.53 

0.53 

0.00 

1.30 

1.35 

1.3S 

0.00 

Year 

2001 
transi- 
tional 

non- 
tacility 

PE 
RVUs 


1.13 

0.26 

0.87 

1.42 

0.60 

0.82 

0.76 

0.15 

0.61 

1.15 

0.33 

0.82 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.22 

0.00 

0.40 

0.03 

0.37 

1.29 

0.06 

1^3 

0.82 

0.09 

0.73 

1.57 

0.33 

1.24 

2.92 

0.68 

2.24 

3.90 

0.98 

292 

0.18 

0.10 

0.08 

1.62 

0.23 

1.39 

1.14 

0.10 

1.04 

2.25 

0.19 

206 

0.71 

018 

0.53 

2.16 

0.23 

1.93 

0.62 

1.82 

0.59 

123 


1.04 
0.29 
0.75 

1.x 

0.57 

0.73 

0.66 

0.16 

0.50 

1.11 

0.37 

0.74 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.22 

0.00 

0.36 

0.05 

0.31 

1.06 

0.09 

0.99 

0.77 

013 

0.64 

1.46 

0.39 

1.07 

2.60 

0.72 

1.88 

3.44 

1.00 

2.44 

0.20 

0.11 

0.09 

1.29 

0.21 

1.06 

0.92 

0.11 

0.81 

1.86 

0.24 

1.62 

0.60 

0.17 

0.43 

1.75 

0.24 

1.51 

0.58 

1.56 

0.55 

1.01 


Fully  im- 
plement- 
ed facil- 
KyPE 
RVUs 


NA 
0.26 
NA 
NA 
0.60 
NA 
NA 
0.15 
NA 
NA 
0.33 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.22 
0.00 
NA 
0.03 
NA 
NA 
0.06 
NA 
NA 
0.09 
NA 
NA 
0.33 
NA 
NA 
0.68 
NA 
NA 
0.98 
NA 
NA 
0.10 
NA 
NA 
0.23 
NA 
NA 
0.10 
NA 
NA 
0.19 
NA 
NA 
0.18 
NA 
NA 
0.23 
NA 
0.56 
NA 
0.59 
NA 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 
0.29 
NA 
NA 
0.57 
NA 
NA 
0.16 
NA 
NA 
0.37 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.22 
0.00 
NA 
0.05 
NA 
NA 
0.09 
NA 
NA 
0.13 
NA 
NA 
0.39 
NA 
NA 
0.72 
NA 
NA 
1.00 
fMA 
NA 
0.11 
NA 
NA 
0.21 
NA 
NA 
0.11 
NA 
NA 
0.24 
NA 
NA 
0.17 
NA 
NA 
0.24 
NA 
0.53 
NA 
0.55 
NA 


Mal- 
practice 
RVUs 


0.04 

0.02 

0.02 

0.06 

0.04 

0.02 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

003 

0.01 

0.02 

0.05 

0.02 

0.03 

0.09 

0.04 

0.05 

0.11 

0.06 

0.05 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

004 

0.06 

0.04 

0.02 


Fully  im- 
pternent- 
ed  non- 
facility 
total 


1.77 
0.88 
0.89 
2.87 
2.03 
0.84 
1.15 
0.52 
0.63 
1.97 
1  12 
0.85 
0.00 
0.00 
.   0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.75 
0.00 
0.50 
0.12 
0.38 
1.45 
0.20 
1.25 
1.07 
0.32 
0.75 
2.37 
1.10 
127 
4.60 
2.31 
2.29 
6.29 
3.32 
2.97 
0.44 
0.35 
0.09 
2.18 
078 
1.40 
1.40 
0.35 
1.05 
2.73 
0.65 
2.08 
1.15 
0.61 
0.54 
2.72 
0.77 
1.95 
1.96 
323 
1.98 
125 


Year 
2001 
traroi- 

tKXUl 

non- 
facility 
total 


1.68 

0.91 

0.77 

2.75 

2.00 

0.75 

1.05 

0.53 

0.52 

1.93 

1.16 

0.77 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.75 

0.00 

0.46 

0.14 

0.32 

124 

0.23 

1.01 

1.02 

0.36 

0.66 

2.26 

1.16 

1.10 

428 

235 

1.93 

5.83 

334 

2.49 

0.46 

0.36 

0.10 

1.85 

076 

1.09 

1.18 

0.36 

0.82 

2.34 

070 

1.64 

1.04 

0.60 

0.44 

2.31 

078 

1.53 

1.92 

2.97 

1.»4 

1.03 


Fully  im- 
plement- 
ed fadl- 
ity  total 


NA 
0.88 
NA 
NA 
2J03 
NA 
NA 
0.52 
NA 
NA 
1.12 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.75 
0.00 
NA 
0.12 
NA 
NA 
020 
NA 
NA 
0.32 
IMA 
NA 
1.10 
NA 
NA 
2.31 
NA 
NA 
3.32 
NA 
NA 
0.35 
NA 
IMA 
0.78 
NA 
NA 
0.35 
NA 
NA 
0.65 
NA 
NA 
0.61 
NA 
NA 
0.77 
NA 
1.90 
NA 
1.98 
NA 


Year 
2001 
transi- 
tional 
facility 


NA 
0.91 
NA 
NA 
2.00 
NA 
NA 
0.53 
NA 
NA 
1.16 
NA 
NA 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0  00 
0.00 
0.75 
0.00 
NA 
0.14 
NA 
NA 
023 
NA 
NA 
0.36 
NA 
NA 
1.18 
NA 
NA 
235 
NA 
NA 
3.34 
NA 
NA 
0.36 
NA 
NA 
076 
NA 
NA 
0.36 
NA 
NA 
0.70 
NA 
NA 
0.60 
NA 
NA 
078 
NA 
1.87 
NA 
1.94 
NA 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
-  XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xyx 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CRT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association.  AN  Rights  Reserved.  ApiAcable  FARS/DFARS  Apply 

'Copyitght  1994  American  Dental  Assooatton  All  nghts  reserved 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


Mod 


26 
TC 


26 

TC 


26 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 


68325 
38329 
88331 
88331 
88331 
88332 
88332 
88332 
88342 
88342 
88342  I  TC 
88346  I  ... 
88346 
88346 
88347 
88347 
88347 
88348 
88348 
88348 
88349 
86349 
88349 
883S5 
88355 
88355 
88356 
88356 
38356 
38358 
38358 
88358 
88362 
38362 
38362 
88365 
88365 
88365 
88371 
88371 
88372 
88372 
68399 
88399  26 
TC 
80060 
89061 
69060 
69060 
69100 
89105 
69125 
69130 
89132 
39135 
89136 
89140 
39141 
89160 
89190 
89250 
69251 
89252 
89253 
39254 
89255 
39256 
39257 
69258 
69259 
69260 
69261 
89264 
89300 
39310 
89320 
89325 
89329 
89330 
69350 
69355 
89360  I 


26 


26 


Status 


Dobciiplioo 


Compfshensive  review  of  data  .. 

Pattxjtogy  consult  in  surgery  

Pathotagy  consuH  m  surgaiy 

Pathotogy  consult  in  augacy 

Patfntogy  consul!  in  surgsfy 

Pattwtogy  consult  m  surgery  

Pathology  consult  in  surgery  

PaVwIogy  consult  m  surgery  . 

Immurwcytochemistry    

kntiHrnocytochamistry 

Invnunocytochanilstry 

bnniunclluorascant  study 

hnmuftolluociescent  study 

Immunofluoreacem  study 

Immunofluofescem  study 

Immunofluorescent  study 

lmmurK)«uo<'escent  study 

Eledron  microscopy  

Electron  microscopy  

Electron  microscopy  

Scanning  election  microscapy ... 
Scanning  electron  microeoopy  ... 
Scanning  electron  microscopy  ... 

Analysis,  skalatal  muscle 

Ana^isis,  akelatal  musds 

Analysis,  skatalal  muacle 

Analysis,  nerve  

Analysis,  nerve 

Analysis,  nerv* 

Analysb,  tumor 

Analysis,  tumor  

Analysis,  tumor  

Nerve  teasing  preparations  

Nerve  teasing  praparalions  

Nerve  tsaiing  preparatory  

Tissue  hytxldbalion  

Tissue  Irylxidizallon  

Tissue  hybridization  

Protein,  western  t>lot  tissue  

Protein,  western  Wot  tissue  

Prolwn  analysis  w/probe  

Protein  analysis  w/probe  

Surgical  pattiotogy  procedure  ... 
Surgical  pathology  procedure  .. 
Surgical  pattwlogy  procedure  .... 

Body  fluid  call  count  

Body  fluid  cell  count  

Exam. synovial  fluid  crystals 

Exam.syrxwial  fluid  crystals 

Sample  intestinal  contents 

Sample  intestinal  contents 

Spedfnen  fat  stain  

Sample  stomach  corwents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Exam  feces  for  meat  fibers  

Nasal  smear  for  eosinophils 

Fertilization  of  oocyte  

Culture  oocyte  w/embryos  

Assist  oocyte  fertilization  

Embryo  tiatching    

Oocyte  Identification  

Prepare  embryo  for  transfer 

Prepare  cryopreserved  emtxyo  . 

Sperm  identification    

Cryopreservation,  embryo  

Cryopreservation,  sperm  

Sperm  isolation,  simple    

Sperm  isolation,  complex  

Identity  sperm  tissue 

Semen  analysis  

Semen  analysis  , 

Semen  analysis  

Sperm  antibody  test 

Sperm  evaluation  test 

Evaluation,  cervical  mucus 

Sputum  specimen  collection 

Exam  feces  for  starch  

I  Collect  sweat  lor  test  


Ptiysi- 
cian 
vwxk 

RVUs 


2.22 
0.67 
1.19 
1.19 
0.00 
0.59 
0.59 
0.00 
0.85 
0,85 
0,00 
0,86 
0,86 
0.00 
0.86 
0.86 
0.00 
1.51 
1.51 
0.00 
0.76 
0.76 
0.00 
1.85 
1.85 
0.00 
3.02 
3.02 
0.00 
2.82 
2.82 
0.00 
2.17 
2.17 
0.00 
0.93 
0.93 
0.00 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.60 
0.50 
0.00 
0.45 
0.19 
0.79 
0.21 
0.94 
0.85 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  Im- 


ednon- 

(acWy 

PE 

RVUs 


0.99 
0.40 
0.84 
0.51 
0.33 
0.47 
0.25 
0.22 
1.34 
0.36 
0.96 
1.60 
0.37 
1.23 
1.17 
0.33 
0.84 
9.91 
0.64 
9.27 
7J8 
0.33 
7.25 
2.74 
0.80 
1.94 
4.05 
157 
2.78 
2.17 
1.22 
0.95 
3.99 
0.92 
3.07 
2.17 
0.39 
1.78 
0.00 
0.15 
0.00 
0.16 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
1.37 
2.37 
0.00 
1.59 
1.59 
1.82 
1.77 
1.91 
2.95 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.41 
0.00 
0.46 


Year 

2001 
transi- 
tional 

non- 
faolity 

PE 
RVUs 


0.87 
0.40 
0.94 
0.54 
0.40 
0.51 
0.27 
0.24 
1.18 
0.36 
0.82 
1.36 
0.36 
1.00 
0.99 
0.29 
0.70 
8.05 
080 
7.25 
6.10 
0.46 
5.64 
2.53 
0.85 
1.68 
3.76 
1.33 
2.43 
2.26 
1.23 
1.03 
3.53 
0.96 
2.57 
1.84 
0.40 
1.44 
0.00 
0.17 
0.00 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.18 
1.14 
1.88 
0.00 
1.30 
1.25 
1.52 
1.39 
165 
2.41 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.41 
0.00 
0.46 


Fully  irri- 

piernent- 

edfadl- 

ilyPE 

RVUs 


0.95 

0.29 

NA 

0.51 

NA 

NA 

0.25 

NA 

NA 

0.36 

NA 

NA 

0.37 

NA 

NA 

0.33 

NA 

NA 

0.64 

NA 

NA 

0.33 

NA 

NA 

0.80 

NA 

NA 

1.27 

NA 

NA 

1.22 

NA 

NA 

0.92 

NA 

NA 

0.39 

NA 

0.00 

0.15 

0.00 

0.16 

NA 

0.00 

NA 

0.00 

0.00 

0.00 

0.16 

0.22 

0.17 

0.00 

0.14 

0.07 

0.25 

o.oe 

0.34 
0.34 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.00 

NA 


Year 

2001 

tional 
ladltty 

PE 
RVUs 


0.84 

0.32 

NA 

0.54 

NA 

NA 

0.27 

NA 

NA 

0.36 

NA 

NA 

0.36 

NA 

NA 

0.29 

NA 

NA 

0.80 

NA 

NA 

0.46 

NA 

NA 

0.85 

NA 

NA 

1.33 

NA 

NA 

1.23 

NA 

NA 

0.96 

NA 

HA 

040 

NA 

0.00 

0.17 

0.00 

0.18 

NA 

0.00 

NA 

0,00 

0,00 

0,00 

0,18 

0.28 

0.23 

000 

0.22 

0,11 

0,35 

0,12 

0,48 

0,45 

0,00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0,00 

0,00 

NA 

0,00 

NA 


Mal- 
practice 
RVUs 


0,06 
0,02 
0.06 
0,03 
0.03 
0.04 
0.02 
0.02 
0.04 
0,02 
002 
0,04 
0,02 
0,02 
0,04 
0.02 
002 
010 
0,04 
0,06 
0,07 
0,02 
0,05 
0,10 
0.05 
0,05 
0.15 
0.09 
0.06 
0.13 
0.07 
0,06 
0,12 
0,07 
0.05 
0.04 
0.02 
0.02 
0,00 
0.01 
0.00 
0.01 
0,00 
0,00 
0,00 
0.00 
0.00 
0.00 
0.01 
0.02 
002 
0,00 
0,02 
0.01 
0,03 
0,01 
0,04 
0.03 
0.00 
0,00 
0,00 
0,00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0,00 
0,00 
0.02 
0.00 
0.02 


Fu»y  im- 

plerrient- 

ed  non- 

faciWy 


3.27 
1.09 
2.09 
1  73 
0.36 
1  10 
0.86 
0.24 
2.23 
1.23 
1.00 
2.50 
1.25 
1.25 
2.07 
1.21 
086 
11.52 
219 
9.33 
841 
1.11 
7.30 
469 
2.70 
1.99 
722 
438 
2.84 
512 
4.11 
1  01 
6.28 
3.16 
3.12 
314 
1.34 
1  80 
000 
0.53 
0.00 
0.54 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
1.99 
2.89 
0.00 
2.06 
1.79 
2.64 
1.99 
2.89 
383 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.43 
0.00 
0.48 


Year 
2001 
transi- 
tional 
noo- 
tadWy 
total 


3.15 
1.09 
2.19 
1.76 
0.43 
1.14 
0.88 
0.26 
2.07 
1.23 
0.84 
2.26 
1.24 
1.02 
1.89 
1.17 
0.72 
9.66 
235 
7.31 
6.93 
1.24 
5.69 
448 
2.75 
1.73 
6.93 
444 
249 
5.21 
412 
1.09 
5.82 
3.20 
2.62 
2.81 
1.35 
1.46 
0.00 
0.55 
0.00 
0.56 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.56 
1.76 
2.40 
0.00 
1.77 
1.45 
2.34 
1.61 
2.63 
3.29 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.43 
0.00 
0.48 


Fully  im- 


sdtecil- 
ity  total 


3.23 

0.98 

NA 

1.73 

NA 

NA 

0.86 

NA 

NA 

1.23 

NA 

NA 

1.25 

NA 

NA 

1.21 

NA 

NA 

2.19 

NA 

NA 

1  11 

NA 

NA 

2.70 

NA 

NA 

438 

NA 

NA 

411 

NA 

NA 

3.16 

NA 

NA 

1.34 

NA 

0.00 

0.53 

0.00 

0.54 

NA 

0.00 

NA 

0.00 

0.00 

0.00 

0.54 

0.84 

0.69 

0.00 

0.61 

0.27 

1.07 

0.30 

1.32 

1.22 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 


Year 
2001 
transi- 
tional 
factHty 
total 


3.12 

1.01 

NA 

1.76 

NA 

NA 

0.88 

NA 

NA 

1.23 

NA 

NA 

1.24 

NA 

NA 

1.17 

NA 

NA 

2.35 

NA 

NA 

1.24 

NA 

NA 

2.75 

NA 

NA 

4.44 

NA 

NA 

412 

NA 

NA 

3.20 

NA 

NA 

1.35 

NA 

0.00 

0.55 

0.00 

0.56 

NA 

0.00 

NA 

0.00 

0.00 

0.00 

0.56 

0.90 

0.75 

0,00 

0.69 

0.31 

1.17 

0.34 

1.46 

1.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


1 

1 

1 

CPTV 

HCPCS* 

89365 

89399 

89399  2( 

89399  T( 

<::'e '  ., 

Vi6-:     .. 

i.'"  ^  f  ~ 

:«C28e 

... 

90291 

90296 

90371 

90375 

90376 

90378 

90379 

... 

90384 

90385 

... 

90386 

90389 

90393 

90396 

90399 

90471 

90472 

90476 

90477 

90561 

... 

90586 

... 

90586 

90592 

90632 

90633 

90634 

... 

90636 

90645 

... 

90646 

90647 

... 

90648 

90657 

90658 

90659 



90660 

90665 

.,- 

90669 



90675 

90676 

90680 

90690 

90691 



90692 



90693 

.... 

90700 

.«. 

90701 

.... 

90702 

.™ 

90703 

90704 

90705 

90706 

..« 

90707 

.... 

90708 

90709 

90710 

90712 

90713 

90716 

90717 

.... 

90718 

.... 

90719 

90720 

90721 

90725 

..... 

90727 

90732 



90733 



90735 



90744 

..— 

90745 

..... 

90746 

90747 



90748 

...« 

90749  ..„ 

90780  

<  CPT  codes  and  descriptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Antarican  Dentai  Association  All  nghts  reserved 
^PE  RVUs  a  Practice  Expense  Reiatrve  value  Units 
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w 

1 

Ml 

Global 

ity 

it 

1.12 

XXX 

.01 

XXX 

NA 

XXX 

.76 

XXX 

^4A 

XXX 

UA 

XXX 

88 

XXX 

NA 

XXX 

NA 

XXX 

.23 

XXX 

NA 

XXX 

NA 

XXX 

24 

XXX 

NA 

XXX 

NA 

XXX 

.17 

XXX 

NA 

XXX 

NA 

XXX 

35 

XXX 

NA 

XXX 

NA 

XXX 

.24 

XXX 

NA 

XXX 

NA 

XXX 

!.75 

XXX 

NA 

XXX 

NA 

XXX 

1.44 

XXX 

NA 

XXX 

NA 

XXX 

(.12 

XXX 

NA 

XXX 

NA 

XXX 

1.20 

.   XXX 

NA 

XXX 

NA 

XXX 

.35 

XXX 

NA 

XXX 

).00 

XXX 

).55 

XXX 

).00 

XXX 

).56 

XXX 

NA 

XXX 

).00 

XXX 

NA 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).S6 

XXX 

).90 

XXX 

).75 

XXX 

).00 

XXX 

).69 

XXX 

).31 

XXX 

.17 

XXX 

).34 

XXX 

.46 

XXX 

.33 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

>.00 

XXX 

).00 

XXX 

J.OO 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

).00 

XXX 

)00 

XXX 

NA 

XXX 

).00 

XXX 

NA 

XXX 

Addendum  B.— Reuvtive  Value  Units  (RVUs)  and  Related  Information— Continued 


CPT  ■ 
HCPCS' 


89365 

89399 

89399 

8B3W 

90281 

90283 

90287 

90288 

90291 

90296 

90371 

90375 

90376 

90378 

90379 

90384 

90385 

90386 

90389 

90393 

90396 

90399 

90471 

90472 

90476 

90477 

90S81 

90585 

90586 

90592 

90632 

90633 

90634 

90636 

90645 

90646 

90647 

90648 

90657 

90658 

90659 

90660 

90o65 

90669 

90675 

90676 

90680 

90690 

90691 

90682 

90693 

90700 

90701 

90702 

90703 

90704 

90705 

90706 

90707 

90708 

90709 

90710 

90712 

90713 

90716 

90717 

90718 

90719 

90720 

90721 

9072S 

90727 

90732 

90733 

90735 

90744 

90745 

90746 

90747 

90748 

90749 

90780 


26 
TC 


E 

E 

E 

E 

X 

E 

I 

E 

I 

E 

E 

E 

X 
X 
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DescTptto, 


Watsf  loac  lesl 
PattiologY  ;ac  pocsdure 
Pamoiog>  laC  procedure 
Pathology  lat  prtx»dui»  . 

Humar  ig  rr-      

Huma.",  IB.  rv  

BoluKiuim  anMoodn  

Botulism  ig.  tv  

Cmv  ig.  iv 

Oiphthena  antitoxin 

H«pb  ig,  im  

Rabias  ig,  im/sc 


RabiM  ig,  heat  treaM 

Rsv  ig,  im „ „ 

Rsv  ig,  iv 

Rh  ig.  full-<lose,  im 

Rh  ig,  minidose,  im 

Rh  ig.  iv 

Tetanus  ig.  im 

Vaccina  Ig.  im  _ 

Varicella-zoster  ig,  im  

Immune  globulin  

Immunization  admin 

Immunization  admin,  each  add 

Adenovirus  vaccine,  type  4  

Adenovirus  vaccine,  type  7  

Anthrax  vaccine,  sc  

Beg  vaccine,  percut  

Beg  vaccine,  intravesical  

Ctv3lera  vaccine  oral 

Hep  a  vacane,  adult  im 

Hep  a  vacc.  ped/adol.  2  dosa  .. 

Hep  a  vacc,  ped/adol.  3  dosa  .. 

Hep  a/hap  b  vacc.  adult  im  

Hib  vaccine,  hboc.  im  

HIb  vaccine,  prp-d,  im 

Hib  vaccine,  prp-omp,  kit 

Hib  vaccine,  prp-t,  im 

Hu  vaccine,  6-35  mo,  Im  

Ru  vaccine,  3  yr»,  Im  

Flu  vaccine  wtiole.  im 

Flu  vaccine  nasal     

Lyme  disease  vacane,  kn  

Pneumococcal  vaccine,  pad 

Rabies  vaccine,  im  

Rabies  vaccine,  id  

Rolovinjs  vaccine,  oral  

Typtioid  vaccine,  oral 

Typhoid  vacane.  im 

TyprxMd  vaccine,  h-p,  acM 

Typhoid  vaccine,  akd.  sc 

Dtap  vaccine,  im  

Dtp  vaccine,  im 

Dt  vaccine,  im  

Tetanus  vacdrw,  im 

Mumps  v/accirie,  sc  

Measles  vaccine,  sc  

Rutjeila  vaccina,  sc 

Mmr  vaccine,  sc 

Measlas-fuballa  vaccine,  sc  

Rubella  &  muiTips  vaccine,  sc  ... 

Mmrvvaodne.  sc 

Oral  poliovirus  vaccine  „ , 

PoHovirus,  ipv,  sc „ 

Chicken  pox  vaccine,  sc 

Yellow  tover  vaccine,  sc 

Td  vaccine,  im  

Oiphthana  vaoOne.  im  

Dlivhlb  vaccine,  im  

Otap/hib  vaccine,  im  

Cholara  vaccine,  irijectable 

Plagua  vacdna,  im  

Pnaumoooccal  vaccina,  adult 

Meningococcal  vacdna,  sc 

EnoaphaWa  vaccina,  sc  

Hap  b  vaccine.  pacVadol.  Im 

Hapb  vacdna,  adol/rtsk.  im  

Hep  b  vaccine,  adult,  im „ 

■-lec  "  -accine   ill  pat.  im  „ 

■^ei  D  ""ic  vaccine,  im  

j  Vacane  toxoid  

I  IV  infusion  Iharapy,  1  hour 
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Mod 


90781 

90782 

90783 

90784 

90788 

90799 

90801 

90602 

90804 

90805 

90806 

90807 

90808 

90809 

90810 

90811 

90812 

90813 

90814 

90815 

90816 

90817 

90818 

90819 

90821 

90822 

90823 

90824 

90826 

90827  I 

90828 

90829 

90846 
90847 
90849 
90853 
90857 
90862 
90865 
90870 
90871 
90875 
90876 
90880 
90882 
90885 
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90889 
90899 
90901 
90911 
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90919 
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90937 
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90947 
90989 
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91011 
91012 
91012 
91012 
91020 
91020 
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26 
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26 


Status 


Dncriplion 


IV  intuskm.  additional  hour 

Injection,  sc/hn _ 

Injection,  ia 

Injection,  rv 

Injection  of  antibiotic 

Ther/pfophylactic/dx  intact 

Psy  dx  interview  

Intac  psy  dx  interview 

Psytx,  office,  20-30  min  

Psytx,  oft.  20-30  min  w/e&m  ... 

Psytx,  off.  45-50  mm  

Psytx,  off.  45-50  mm  w/e&m  ... 

Psytx.  office,  75-80  min  

Psytx,  off.  75-80,  w/eAm 

Intac  psytx,  off,  20-30  min  

Intac  psytx,  20-30,  w/e4m  

Intac  psytx.  off,  45-60  mm  

Intac  psytx,  45-50  mm  w/a&ni 

Intac  psytx,  off.  75-80  mm  

Inlac  psytx.  75-80  w/e&m  

Psytx,  hosp,  20-30  mm  

Psytx,  hosp,  20-30  min  w/e4in 

Psytx,  hosp,  45-50  min  

Psytx,  hosp,  45-50  mm  w/eAm 

Psytx,  hosp.  75-80  min  

Psytx.  hosp.  75-80  mm  w/e«m 
Intac  psytx,  hosp,  20-30  min  . 
Intac  psytx,  hsp  20-30  w/e&m 
Intac  psytx,  hosp,  45-50  min  .. 
Intac  psytx,  hsp  45-50  w/e&m 
Intac  psytx,  hosp.  75-80  min  . 
Intac  psytx.  hsp  75-80  w/e&m 

Psychoanalysis  

Family  psytx  w/o  patient  

Family  psytx  w/patient  

Multiple  family  group  psytx  

Group  psychotherapy  

Intac  group  psytx  

Medication  management  

Narcosynthesis    

Electxjconvulsive  therapy 

Electroconvulsive  therapy 

Psychophysiological  therapy  ... 
Psychophysiological  therapy  ... 

Hypnotherapy  

Envirorwnentai  manipulation  .... 

Psy  evaluation  of  records 

Consultation  with  feunily 

Preparation  of  report 

Psychiatnc  service/ttwrapy  

BMaedback  tram,  any  meth  .... 

Biofeedback  pen/uro/rectal 

ESRD  ralalBd  services,  montti 
ESRO  raialad  senncas,  month 
ESRD  relatsd  services,  month 
ESRD  related  services,  month 
ESRD  related  services,  day  ,.., 

Esrd  related  services  day 

Esrd  related  services,  day 

Esrd  related  services  day  

Hemodialysis,  one  evaluation  . 
Hemodialysis,  repeated  eval  ... 

Dialysis,  one  evaluation 

Dialysis,  repeated  eval  

Dialysis  training,  complete 

Dialysis  training,  incompi  

Hemoperfusion 

Dialysis  procedure  

Esopfuigeal  intubation  

Esophageal  intubation  

Esophageal  intubation  

Esophagus  motility  study  

Esophagus  motility  study  

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Gastric  motility  

Gastnc  motility  
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0.57 
0.11 
0.41 
0.48 
0.12 
0.00 
1.00 
0.94 
0.47 
0.51 
0.70 
0.70 
1.10 
1.06 
0.56 
0.60 
0.77 
0.76 
1.02 
1.02 
0.52 
0.52 
0.74 
0.73 
1,13 
1.09 
0,65 
0,64 
0,84 

aao 

1.10 
1.02 
0.61 
0.71 
0.78 
0.30 
0.32 
0.29 
0.40 
1.12 
0.66 
NA 
0.82 
1.09 
0.82 
0.00 
0.37 
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0.12 
0.00 
0.91 
0.95 
0.40 
0.42 
0.64 
0.63 
0.97 
0.92 
0.42 
0.46 
0.67 
0.66 
1.01 
0.94 
0.43 
0.43 
0.65 
0.63 
0.96 
0.92 
0.44 
0.47 
0.70 
0.66 
1.04 
0.96 
0.56 
0.62 
0.73 
0.21 
0.20 
0.22 
0.29 
0.87 
0.68 
0.96 
0.48 
0.75 
0.69 
0.00 
038 
0.59 
0.00 
0.00 
018 
0.37 
5.18 
4.20 
3.61 
2.54 
0.15 
0.14 
0.12 
0.09 
0.73 
1.04 
0.76 
1.06 
0.00 
0.00 
1.05 
0.00 
NA 
0.26 
NA 
NA 
0.44 
NA 
NA 
0.54 
NA 
NA 
053 
NA 
NA 
0.50 


Year 
2001 
transi- 
tior^ 
facility 

PE 
RVUs 


0.57 
0.11 
0.41 
0.46 
012 
0.00 
0.87 
0.82 
0.40 
0.41 
0.63 
0.62 
1.01 
0.98 
0.48 
0.51 
0.66 
0.66 
0.92 
0.87 
0.42 
0.42 
0.64 
0.62 
1.01 
0.98 
0.49 
0.51 
0.69 
0.66 
0.94 
0.88 
0.53 
0.63 
0.71 
0.23 
0.22 
0.21 
0.32 
0.79 
0.66 
0.95 
0.48 
0.75 
0.69 
0.00 
0.37 
0.53 
0.00 
0.00 
0.40 
059 
4.46 
3.75 
3.30 
2.50 
0.13 
0.13 
0.11 
0.09 
0.91 
1.41 
0.92 
1.36 
0.00 
000 
1.34 
0.00 

0.36 
NA 
NA 

0.71 
NA 
NA 

0.85 
NA 
NA 

0.84 
NA 
NA 

0.80 


Mai- 

practrce 

RVUs 


0.03 
0.01 
0.02 
0.03 
0.01 
0.00 
0.07 
0.08 
0.03 
0.04 
0.05 
0.05 
0.07 
0.08 
0.03 
0.04 
0.05 
0.05 
0.07 
0.08 
0.03 
0.04 
0.05 
0.05 
0.07 
0.08 
0.03 
0.04 
0.05 
0.06 
0.06 
0.08 
0,05 
0.05 
0.06 
0.02 
0.02 
0.02 
0.02 
0.10 
0.05 
0.07 
0.03 
005 
006 
0.00 
0.02 
0.04 
0.00 
0.00 
0.02 
0.05 
0.48 
0.39 
0.38 
0.26 
0.02 
0.01 
0.01 
0.01 
0.07 
0.11 
0.08 
0.12 
000 
0.00 
010 
0.00 
0.03 
0.02 
0.01 
0.09 
0.04 
005 
0.10 
0.05 
0.05 
0.12 
0.06 
0.06 
0.11 
0.06 


Fully  im- 
plerrient- 
sd  non- 
facility 
total 


0.60 
0.12 
0.43 
0.51 
0.13 
0.00 
3.96 
4.21 
1.74 
1.96 
2.65 
2.81 
3.94 
4.09 
1.87 
2.10 
2.83 
2.98 
4.12 
4.29 
1.85 
2.02 
273 
2.88 
4.03 
4.14 
2.04 
2.20 
2.96 
3.07 
4.27 
4.32 
2.50 
2.60 
3.10 
0.92 
0.94 
0.98 
1.37 
4.25 
2.61 
NA 
2.05 
3.04 
3.11 
0.00 
1.37 
2.30 
0.00 
0.00 
1.09 
1.68 
16  84 
13.13 
11.26 
7.27 
0.54 
0.43 
0.37 
0.25 
tgA 
NA 
-  NA 
NA 
0.00 
0.00 
NA 
0.00 
1.10 
1.01 
0.09 
2.61 
1.73 
0.88 
3.18 
2.09 
1.09 
3.27 
2.05 
1.22 
2.82 
2.00 


Year 
2001 
transi- 
tional 
norv 
facility 
total 


0.60 
0.12 
0.43 
0.51 
0.13 
0.00 
387 
4.03 
1.71 
1.92 
2.61 
2.77 
3.96 
4.11 
1.90 
2.12 
2.79 
2.94 
3.99 
4.16 
1.80 
1.97 
2.68 
2.83 
4.03 
4.16 
2.04 
2.20 
2.90 
3.02 
4.12 
4.20 
245 
2.59 
3.05 
0.91 
0.93 
0.94 
1.37 
4.06 
2.59 
NA 
2.05 
3.04 
3.07 
0.00 
1.36 
2.20 
0.00 
0.00 
1.19 
1.80 
16.14 
12.68 
10.95 
7.23 
0.52 
0.42 
0.36 
0.25 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
0.00 
1.20 
1.11 
0.09 
2.89 
2.00 
0.89 
3.50 
2.40 
1.10 
3.59 
2.36 
1.23 
3.13 
2.30 


Fully  im- 
plement- 
ed fadl- 
ity  total 


0.60 
0.12 
0.43 
0.51 
0.13 
0.00 
3.78 
4.04 
1.64 
1.83 
2.55 
2.70 
3.83 
3.95 
1.77 
1.98 
2.69 
2.84 
3.98 
4.08 
1.71 
1.88 
2.59 
2.73 
3.86 
399 
1.83 
2.03 
2.76 
2.88 
406 
4.14 
2.40 
2.50 
3.00 
0.82 
0.81 
0.87 
1.26 
3.81 
2.61 
3.75 
1.71 
2.70 
2.94 
0.00 
1.37 
2.11 
0.00 
0.00 
0.61 
1.31 
16.84 
13.13 
11.26 
7.27 
0.54 
0.43 
0.37 
0.25 
2.ce 
3.26 
2.12 
3.34 
0.00 
0.00 
2.99 
0.00 
NA 
1.01 
NA 
NA 
1.73 
NA 
NA 
2.09 
NA 
NA 
2.05 
NA 
NA 
2.00 


Year 

2001 
transi- 
tional 
facility 
total 


0.60 
0.12 
0.43 
0.51 
0.13 
0.00 
3.74 
3.91 
1.64 
1.82 
2.54 
2.69 
3.87 
4.01 
1.83 
2.03 
2.68 
2.84 
3.89 
4.01 
1.70 
1.87 
2.58 
2.72 
3.91 
4.05 
1.88 
2.07 
2.75 
288 
3.96 
4.06 
2.37 
2.51 
2.98 
0.84 
0.83 
0.86 
1.29 
3.73 
2.59 
3.74 
1.71 
2.70 
2.94 
0.00 
1.36 
2.05 
0.00 
0.00 
0.83 
1.53 
16.14 
12  66 
10.95 
7.23 
0.52 
0.42 
0.36 
0.25 
2.20 
3.63 
2.28 
3.64 
0.00 
0.00 
3.28 
0.00 
NA 
1.11 
NA 
NA 
2.00 
NA 
NA 
2.40 
NA 
NA 
2.36 
NA 
NA 
2.30 


Global 


zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
XXX 
XXX 
000 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  descriptions  only  are  copyhght  2000  Amencan  Medical  /Vssociation.  M  Rights  Reserved.  /Applicable  FARS/OFARS  /Vpply, 
'Copyright  1 994  Amencan  Dental  Association  All  nghts  resen/ed 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 


'  CPTV 

k;pcs» 

91020 

T 

91030 

91030 

21 

91030 

T 

91032 

91032 

21 

91032 

T 

91033 

91033 

» 

91033 

T 

91052 

91052 

2< 

91052 

T 

91055 

91055 

2< 

91055 

T 

91060 

91060 

a 

91060 

T( 

91065 

91065 

X 

91065 

K 

91100 

91105 

91122 

91122 

21 

91122 

T( 

91299 

91299 

2f 

91299 

TC 

92002 

92004 

92012 

92014 

92015 

92018 

92019 

92020 

92060 

92060 

26 

92060 

TC 

92065 

92065 

26 

92065 

TC 

92070 

92081 

92081 

26 

92081 

TC 

92062 

92082 

26 

92082 

TC 

92083 

92083 

26 

92083 

TC 

92100 

.... 

92120 

92130 

92135 

92135 

26 

92135 

TC 

92140 

92225 

92226 

92230 

92235 

92235 

26 

92235 

TC 

92240 

92240 

26 

92240 

TC 

92250 

92250 

26 

92250 

TC 

92260 

92265 

92265 

26 

92265 

TC 

92270 

92270 

26 

92270 

TC 

92275 

92275 

26 
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4m  1 


■r 

31 

lal 

Gk3bal 

rty 

al 

}.60 

zzz 

D.12 

XXX 

3.43 

XXX 

3.51 

XXX 

3.13 

XXX 

3.00 

XXX 

3.74 

XXX 

3.91 

XXX 

1.64 

XXX 

1.82 

XXX 

2.54 

XXX 

2.69 

XXX 

3.87 

XXX 

«.01 

XXX 

1.83 

XXX 

2.03 

XXX 

2.68 

XXX 

2.84 

XXX 

3.89 

XXX 

♦  01 

XXX 

1.70 

XXX 

1.87 

XXX 

2.58 

XXX 

2.72 

XXX 

3.91 

XXX 

4.05 

XXX 

1.88 

XXX 

2.07 

XXX 

2.75 

XXX 

2  88 

XXX 

3.96 

XXX 

4.06 

XXX 

2.37 

XXX 

2.51 

XXX 

2.98 

XXX 

0.84 

XXX 

0.83 

XXX 

D.86 

XXX 

1.29 

XXX 

3.73 

XXX 

2.59 

000 

3.74 

000 

1.71 

XXX 

2.70 

XXX 

2.94 

XXX 

0.00 

XXX 

1.36 

XXX 

2.05 

XXX 

0.00 

XXX 

0.00 

XXX 

0.83 

000 

1.53 

000 

514 

XXX 

2  68 

XXX 

0.95 

XXX 

7.23 

XXX 

0.52 

XXX 

0.42 

XXX 

0.36 

XXX 

0.25 

XXX 

2.20 

000 

3.63 

000 

2.28 

000 

3.64 

000 

0.00 

XXX 

0  00 

XXX 

3.28 

000 

0.00 

XXX 

NA 

000 

1.11 

000 

NA 

000 

NA 

000 

2.00 

000 

NA 

000 

NA 

000 

2.40 

000 

NA 

000 

NA 

000 

2.36 

000 

NA 

000 

NA 

000 

2.30 

000 

CPTV 
HCPCS« 


91020 

91030 

91030 

91030 

91032 

91032 

91032 

91033 

91033 

91033 

91052 

91052 

91052 

91055 

91055 

91055 

91060 

91060 

91060 

91065 

91065 

91065 

91100 

91105 

91122 

91122 

91122 

91299 

91299 

91299 

92002 

92004 

92012 

92014 

92015 

92018 

92019 

92020 

92060 

92060 

92060 

92065 

92065 

92065 

92070 

92081 

92061 

92061 

92062 

92062 

92082 

92063 

92063 

92063 

92100 

92120 

92130 

92135 

92135 

92135 

92140 

92225 

92226 

92230 

92235 

92235 

92235 

92240 

92240 

92240 

92250 

92250 

92250 

92260 

92265 

92265 

92265 
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92270 

92270 

92275 

92275 


Uoa 


TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

IC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


ADDENDUM  B— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnpiior) 


Gastric  motHlty  

Acid  perfusion  of  esophagus  .. 

Acid  perfusion  of  esophagus  .. 

Acid  perfusion  o1  esophagus  ... 

Esophagus,  aad  reftui  test  

Esophagus,  aad  reftux  test  

Esophagus,  acid  raflux  test 

Prokingad  add  rsfkix  test 

Prolonged  ackl  reflux  test 

Prolongad  add  reflux  test 

Gastric  analysis  test  

Gastnc  analysis  test  

Gastnc  arwlysis  test  

Gastric  intubation  for  smear  .... 

Gastric  intubation  for  smear  .... 

Gastric  intubaton  tor  smear  .... 

Gastnc  saline  load  test  

Gastnc  saline  load  test 

Gastnc  saline  load  test 

Breath  hydrogen  test  

Btealti  hydrogen  test 

Breath  hydrogen  test  

Pass  intestine  bleeding  tube  ... 

Gastnc  intubation  treatrtient  .... 

Anal  pressure  record  

Anal  pressure  record  „. 

Anal  pressure  record  

Qaslroentsrology  procedure  .... 

Gastroenterology  pnscedure  .... 

Gastroenterology  procedure  .... 

Eye  exam,  new  patient  

Eye  exam,  new  patient 

Eye  exam  established  pat 

Eye  exam  &  treatment 

Refraction , 

New  eye  exam  &  treatment 

Eye  exam  a  treatment 

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation 

Orttioptic/pleoptic  training  

Orthoptlo^pieoptic  training  

Onhoptic/pleoptic  training  

Fitting  of  contact  lens  

Visual  Md  examination(s) 

Visual  field  examination(s) 

Visual  field  examination(s) 

Visual  fiek)  axaminatlon(s) 

Visual  field  axamination(s) 

Visual  field  axamination(s) 

Visual  field  examinalk)n<8) 

Visual  field  examirtationis) 

Visual  field  examination(s) 

Serial  tonometry  exam(s)  

Tonography  &  eye  evaluation  ... 
Water  provocation  tonography  . 

Opthalmic  dx  Imaging 

Opttialmic  dx  imaging 

Opttalmic  dx  imaging  

Glaucoma  provocative  tests  

Special  eye  exam,  initial   

Special  aye  exam,  subsequent 

Eye  exam  v»llh  photos  

Eye  exam  with  pfwtos  

Eye  exam  with  ptxMos  

Eye  exam  with  photos  

leg  angiography  

leg  angiography  

log  angiognphy 

Eye  exam  with  ptiotos 

Eye  exam  with  photos  

Eye  exam  with  photos  

Optitftalmoscopy/dynamometiy  . 

Eye  muscle  evaluation 

Eye  Tiuscle  evaluation 

Eye  muscle  evaluation 

Eloctro-oculography  

Electro-oculography  

Electro-oculography  

Electroretinography 

Electroretinograptty 


Physi- 
cian 
work 

RVUs 


0.00 
0.91 
0.91 
0.00 
1.21 
1.21 
0.00 
1.30 
1.30 
0.00 
0.79 
0.79 
0.00 
0.94 
0.94 
0.00 
0.45 
0.45 
0.00 
0.20 
0.20 
0.00 
1.08 
0.37 
•    1.77 
1.77 
0.00 
0.00 
0.00 
0.00 
0.88 
1.67 
0.67 
1.10 
0.38 
1.51 
1.31 
0.37 
0.69 
0.69 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
0.44 
0.00 
0.50 
0.50 
0.00 
0.92 
0.81 
0.81 
0.35 
0.35 
0.00 
0.50 
0.38 
0.33 
0.60 
0.81 
0.81 
0.00 
1.10 
1.10 
0.00 
0.44 
0.44 
0.00 
0.20 
0.81 
0.81 
0.00 
0.81 
0.81 
0.00 
1.01 
1.01 


Fuiy  inv 


ed  rxxt- 
tadNty 

PE 
RVUs 


0.77 
0.55 
0.33 
0.22 
1.18 
0.43 
0.75 
1.82 
0.46 
1.36 
0.62 
0.28 
0.34 
0.58 
0.28 
0.30 
0.37 
0.15 
0.22 
0.43 
0.07 
0.36 
NA 
NA 
1.35 
0.64 
0.71 
0.00 
0.00 
0.00 
1.11 
1.50 
1.07 
1.38 
1.40 
NA 
NA 
0.70 
1.24 
0.29 
0.95 
0.77 
0.15 
0.62 
1.04 
1.34 
016 
1.18 
1  32 
0.20 
1.12 
1.09 
0.23 
0.86 
0.78 
0.76 
0.87 
1.02 
0.16 
0.88 
G.93 
1.64 
1.72 
1.26 
2.08 
0.39 
1.69 
2.72 
0.53 
2.19 
1.73 
0.20 
1.53 
0.21 
1.89 
0.31 
1.58 
1.37 
03* 
1.03 
1.12 
0.44 


Year 

2001 
transi- 
tkinal 

non- 
fadlity 

PE 
RVUs 


0.78 
0.56 
0.34 
0.22 
1.42 
0.66 
0.76 
2.10 
0.73 
1.37 
0.69 
0.35 
0.34 
0.65 
0.35 
0.30 
0.47 
0.25 
0.22 
0.47 
0.11 
0.36 
NA 
NA 
1.49 
0.77 
0.72 
0.00 
O.W 
0.00 
0.97 
1.28 
0.92 
1.18 
1.14 
NA 
NA 
0.60 
1.04 
0.28 
0.76 
0.68 
0.17 
0.51 
1.11 
1.10 
0.17 
0.93 
1  12 
0^3 
0.89 
1.04 
0.32 
0.72 
0.65 
0.66 
0.79 
1.02 
0.16 
0.86 
0.78 
1.35 
1.40 
1.13 
1.99 
0.45 
1.54 
2.47 
0.56 
1.91 
1.41 
0.22 
1.19 
0.31 
1.50 
0.25 
1.25 
1.22 
0.36 
0.86 
1.09 
0.47 


FuHy  im- 
piernent- 
ed  facil- 
ity PE 
FtVUs 


NA 
NA 

0.33 
NA 
NA 

0.43 
NA 
NA 

0.46 
NA 
NA 

0.28 
NA 
NA 

0.28 
NA 
NA 

0.15 
NA 
NA 

0.07 
NA 

0.39 

0.16 
NA 

0.64 
NA 
NA 

0.00 
NA 

0.34 

0.68 

0.30 

0.48 

0.15 

0.69 

0.58 

0.17 
NA 

0.29 
NA 
NA 

0.15 
NA 

0.34 
NA 

0.16 
NA 
NA 

0.20 
NA 
NA 

0.23 
NA 

0.36 

0.31 

0.32 

NA 
0.16 

NA 
0.22 
0.16 
0.15 
Oil 

NA 
0.39 

NA 

NA 
0.53 

NA 

NA 
0.20 

NA 
0.09 

NA 
0.31 

NA 

NA 
0.34 

NA 

NA 
0.44 


Year 
2001 


tional 
fadlity 

PE 
RVUs 


NA 
NA 

0.34 
NA 
NA 

0.66 
NA 
NA 

0.73 
NA 
NA 

0.35 
NA 
NA 

0.35 
NA 
NA 

025 
NA 
NA 

0.11 
NA 

0.45 

0.23 
NA 

0.77 
NA 
NA 

0.00 
NA 

0.39 

0.67 

0.35 

0.51 

0.20 

0.65 

056 

0.21 
NA 

0.28 
NA 
NA 

0.17 
NA 

0.58 
NA 

0.17 
NA 
NA 

0.23 
NA 
NA 

0.32 
NA 

0.34 

0.32 

0.37 
NA 

0.16 

NA 
025 
0.24 
0.22 
0.35 

NA 
0.45 

NA 

NA 
0.56 

NA 

NA 
0.22 

NA 
022 

NA 
0.25 

NA 

NA 
0.36 

NA 

NA 
047 


Mal- 

practks 

RVUs 


0.05 

0.05 

0.03 

0.02 

0.09 

0.04 

0.05 

0.14 

0.05 

0.09 

0.05 

0.03 

0.02 

0.07 

0.05 

0.02 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.07 

0.02 

0.18 

C.ll 

0.07 

0.00 

0.00 

0.00 

0.03 

0.06 

0.02 

0.04 

0.01 

0.05 

0.05 

0.01 

0.03 

0.02 

0.01 

0.02 

0.01 

0.01 

0.02 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.03 

0.02 

0.01 

0.03 

0.03 

0.03 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

006 

0.03 

0.05 

0.08 

0.03 

0.05 

0.02 

0.01 

0.01 

0.01 

0.05 

0.03 

0.02 

0.05 

0.03 

0.02 

0.06 

0.04 


Fully  im- 
plerrient- 
ed  non- 
facility 
total 


0.82 
1.51 
1.27 
0.24 
2.48 
1.68 
0.80 
3.26 
1.81 
1.45 
1.48 
1.10 
0.36 
1.59 
1.27 
0.32 
0.86 
0.62 
0.24 
0.66 
0.28 
0.38 
NA 
NA 
3.30 
252 
078 
0.00 
0.00 
0.00 
2.02 
3.23 
1.76 
2.52 
179 

NA 
1.08 
1.96 
1.00 
0.96 
1.16 
0.53 
0.63 
1.78 
1.72 
0.53 
1.19 
1.78 
0.65 
1.13 
1.62 
0.75 
0.87 
1.73 
1.60 
1.71 
1.39 
0.52 
0.87 
1.45 
2.03 
2.06 
1.88 
2.97 
123 
1.74 
3.90 
1.66 
2.24 
218 
0.65 
1.54 
0.42 
2.75 
1.15 
1.60 
223 
1.18 
1.05 
2.19 
1.49 


Year 

2001         c  ju 
transi-       "^""y  ""■ 
ttonal 
non- 


total 


0.83 
1.52 
1.28 
02* 
2.72 
1.91 
0.81 
3.54 
2.08 
1.46 
1.53 
1.17 
0.36 
1.66 
1.34 
0.32 
0.96 
072 
0.24 
0.70 
0.32 
0.38 
IM 
NA 
344 
2.65 
0.79 
0.00 
0.00 
000 
1.88 
3.01 
1.81 
2.32 
1.53 
NA 
NA 
0.98 
1.76 
0.99 
0.77 
1.07 
0.55 
0.52 
1.83 
1.48 
0.54 
0.94 
1.58 
0.68 
0.90 
1.57 
0.84 
0.73 
1.60 
1.50 
1.63 
1.39 
0.52 
0.87 
1.x 
1.74 
1.74 
1.75 
2.88 
129 
1.59 
365 
1.89 
1.96 
1.87 
0.67 
120 
0.52 
2.36 
1.09 
127 
2.08 
1.20 
0.88 
2.16 
1.52 


piemem- 
ed  fadl- 
ity total 


NA 
NA 
127 
NA 
NA 
1.68 
NA 
NA 
1.81 
NA 
NA 
1.10 
NA 
NA 
1.27 
NA 
NA 
0.62 
NA 
NA 
028 
NA 
1.54 
0.55 
NA 
2.52 
NA 
NA 
0.00 
NA 
1.25 
2.41 
0.99 
162 
0.54 
2.25 
1.94 
0.55 
NA 
1.00 
NA 
NA 
0.53 
NA 
1.06 
NA 
0.53 
NA 
NA 
0.65 
NA 
NA 
0.75 
NA 
1.31 
1  15 
1  16 
NA 
0.52 
NA 
0.74 
0.55 
0.49 
0.83 
NA 
1.23 
NA 
NA 
1.66 
NA 
NA 
0.65 
NA 
0.30 
NA 
1.15 
NA 
NA 
1  18 
NA 
NA 
1.49 


Year 
2001 
transi- 


facWy 


NA 

NA 
128 
NA 
NA 
1-91 
NA 
NA 
208 
NA 
NA 
1.17 
NA 
NA 
1.34 
NA 
NA 
072 
NA 
NA 
0.32 
NA 
1.60 
0.62 
NA 
265 
NA 
NA 
0.00 
NA 
1.30 
2.40 
V04 
1.65 
0.59 
221 
1.92 
0.59 
NA 
0.99 
NA 
NA 
055 
NA 
1.30 
NA 
0.54 
NA 
NA 
0.68 
NA 
NA 
0.84 
NA 
1.29 
1.16 
121 
NA 
0.52 
NA 
0.77 
063 
0.56 
0.97 
NA 
129 
NA 
NA 
1.69 
NA 
NA 
0.67 
NA 
0.43 
NA 
1.08 
NA 
NA 
120 
NA 
NA 
152 


Qtobal 


000 
000 

000 
000 
000 
000 
000 
000 
000 
000 

oco 

000 
000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association.  Ail  Rights  Resewed.  Applicabia  FARSTOFARS  Apply 

^Copynght  1994  Amencan  Dental  Association.  All  nghts  reserved. 
3PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Inform 

^^\0N — Contin 

ued 

CPTV 
HCPCS' 

Mod 

Status 

Description 

Physi- 
cian 

RVUs 

PUItylm- 
pientent- 
ed  non- 
facility 

PE 
RVUs 

Year 

2001 
transi- 
tional 

non- 
tadlity 

PE 
RVUs 

Fufiyint- 
plament- 
ed  facu- 
lty PE 
RVUs 

Year 

2001 
transi- 
tkmal 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plerrient- 
ed  non- 
facility 
total 

Year 

2001 
transi- 
ttonal 

non- 
faculty 

total 

Fully  im- 
plernent- 
ed  facil- 
ity total 

Yaar 
2001 
transi- 
tional 
fadlity 
total 

Global 

92275 
92283 

TC 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
B 
B 
B 
B 
B 
N 
B 
N 
N 

1 

1 
1 

c 

c 

C 

A 

: 

A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
B 
B 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Electroretinography _ 

Cokx  visiofi  examination  _... 

Colof  visKxi  examination  

0.00 
0.17 
0.17 
0.00 
0.24 
0.24 
0.00 
0.20 
0.20 
0.00 
0.66 
0.66 
0.00 
0.81 
1.17 
1.08 
1.26 
0.92 
0.69 
0.45 
0.68 
0.45 
0.00 
000 

i.oe 

0.45 
0.37 
0.47 
0.53 
0.37 
050 
0.W 
0.00 
0.00 
0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.51 
0.18 
0.86 
0.52 
0.26 
1.50 
0.84 
0.55 
0.43 
0.76 
1.50 
0.55 
0.00 
0.00 
0.00 
0.00 
0.40 
0.40 
0.00 
0.33 
0.33 
0.00 
0.10 
0.10 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
0.00 
0.29 
0.29 
0.00 
0.00 
0.50 
0.50 

0.68 
0.86 
0.08 
0.78 
1.50 
0.09 
1  41 
1.90 
0.09 
1.81 
1.95 
0.31 
1.64 
1.84 
0.90 
0.92 
0.91 
0.84 
0.70 
0.63 
0.71 
0.79 
0.30 
0.31 
0.75 
0.73 
0.52 
0.56 
0.58 
0.52 
0.57 
0.43 
0.43 
0.28 
0.41 
0.28 
0.00 
0.00 
0.28 
0.28 
0.28 
0.28 
0.00 
0.00 
0.00 
NA 
0.81 
1.20 
1.11 
0.94 
1.59 
104 
0.88 
0.74 
0.51 
1.76 
1.39 
0.00 
0.00 
0.00 
0.00 
0.42 
0.19 
0.23 
0.42 
0.16 
0.26 
0.16 
0.05 
0.11 
0.34 
0.12 
0.22 
0.33 
0.11 
0.22 
0.37 
0.13 
0.24 
0.57 
1.75 
0.26 

0.62 
0.73 
0.11 
0.62 
1.24 
0.14 
1.10 
1.51 
0.12 
1.39 
1.80 
0.46 
1.34 
1.79 
1.03 
094 
1.00 
0.87 
0.73 
0.65 
0.79 
0.70 
0.33 
0.66 
0.87 

I.oe 

0.51 
0.57 
0.60 
0.47 
OM 
2.61 
1.44 
0.46 
0.41 
0.37 
0.00 
0.00 
1.26 
3.46 
0.57 
0.81 
0.00 
0.00 
O.W 
NA 
0.68 
1.04 
0.92 
0.76 
1.56 
1.01 
0.79 
0.66 
0.53 
1.60 
1.17 
0.00 
0.00 
0.00 

0.x 

0.50 
0.27 
0.23 
0.48 
0.22 
0.26 
0.18 
0.07 
0.11 
0.38 
0.16 
0.22 
0.36 
0.14 
0.22 
0.42 
0.18 
0.24 
0.57 
1.82 
0.32 

NA 

NA 

0.08 

NA 

NA 

0.09 

NA 

NA 

0.09 

NA 

NA 

0.31 

NA 

0.36 

0.46 

0.39 

0.63 

0.27 

0.27 

0.18 

0i7 

0.18 

0.12 

0.12 

0.28 

0.18 

0.15 

0.19 

0.21 

0.15 

0.20 

0.16 

0.16 

0.10 

0.13 

0.10 

0.00 

0.00 

0.10 

0.10 

0.10 

0.10 

NA 

0.00 

NA 

1.16 

0.09 

0.40 

0.25 

0.15 

0.65 

0.42 

0.25 

0.22 

0.43 

0.74 

0.21 

0.00 

0.00 

0.00 

0.00 

NA 

0.19 

NA 

NA 

0.16 

NA 

NA 

0.05 

NA 

NA 

0.12 

NA 

NA 

0.11 

NA 

NA 

0.13 

NA 

NA 

NA 

0.26 

NA 

NA 

0.11 

NA 

NA 

0.14 

NA 

NA 

0.12 

NA 

NA 

0.46 

NA 

0.68 

0.70 

0.54 

0.79 

0.44 

0.41 

0.32 

0.46 

0.24 

0.19 

0.51 

0.52 

0.67 

0.23 

0.29 

0.32 

0.20 

0.26 

2.41 

1.24 

0.33 

0.20 

0.24 

0.00 

0.00 

1.12 

3.32 

0.43 

0.67 

NA 

0.00 

NA 

1.18 

0.14 

0.44 

0.28 

0.16 

0.86 

0.55 

0.32 

0.27 

0.47 

0.83 

0.29 

0.00 

0.00 

0.00 

0.00 

NA 

0^7 

NA 

NA 

0.22 

NA 

NA 

0.07 

NA 

NA 

0.16 

NA 

NA 

0.14 

NA 

NA 

0.18 

NA 

NA 

NA 

0.32 

0.02 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.04 
002 
0.02 
0.03 
0.00 
0.04 
0.04 
0.03 
0.00 
0.02 
0.02 
0.01 
0.01 
0.05 
0.04 
0.02 
0.00 
0.00 
0.00 
0.01 
0.02 
0.08 
0.01 
0.04 
0.00 
0.02 
0.00 
0.00 
0.02 
a48 
0.08 
0.06 
0.00 
0.00 
0.00 
0.05 
0.01 
0.03 
0.02 
0.01 
0.05 
0.03 
0.02 
0.01 
0.03 
0.05 
0.02 
0.00 
0.00 
0.00 
0.00 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.05 
0.13 
0.02 

0.70 
1.05 
0.26 
0.79 
1.76 
0.34 
1.42 
2.12 
0.30 
1.82 
2.65 
0.99 
1.66 
2.68 
2.07 
2.04 
2.21 
1.79 
139 
1.10 
1.41 
1.25 
0.31 
0.36 
1.87 
1.20 
0.89 
1.03 
1.11 
0.90 
109 
0.51 
0.44 
0.32 
0.73 
0.30 
0.00 
0.00 
0.30 
0.76 
0.36 
0.34 
0.00 
0.00 
0.00 
NA 
1.00 
2.09 
1.65 
1.21 
3.14 
1.91 
1.45 
1.18 
1.30 
3.31 
1.96 
0.00 
0.00 
000 
0.00 
0.85 
0.60 
0.25 
0.78 
0.50 
0.28 
0.28 
0.18 
0.12 
0.83 
0.39 
0.24 
0.59 
0.35 
0.24 
0.69 
0.43 
0.26 
0.62 
2.38 
0.78 

0.64 
0.92 
0.29 
0.63 
1.50 
0.39 
1.11 
1.73 
0.33 
1.40 
2.50 
1.14 
1.36 
2.63 
2.20 
2.06 
2.30 
1.82 
1.42 
1.12 
1.48 
1.16 
0.34 
0.71 
1.99 
1.55 
0.68 
1.04 
1.13 
0.85 
1.06 
2.69 
1.45 
0.50 
0.73 
038 
0.00 
0.00 
1.28 
3.94 
0.65 
0.87 
0.00 
0.00 
0.00 
NA 
0.87 
1.93 
1.46 
1.03 
3.11 
1.88 
1.36 
1.10 
1.32 
3.15 
1.74 
0.00 
0.00 
0.00 
0.00 
0.93 
0.68 
0.25 
084 
056 
0.28 
0.30 
0.18 
0.12 
0.67 
0.43 
0.24 
0.62 
0.38 
0.24 
0.74 
0.48 
0.26 
0.62 
2.45 
0.84 

NA 

NA 

0.26 

NA 

NA 

0.34 

NA 

NA 

0.30 

NA 

NA 

0.99 

NA 

1.20 

163 

1.51 

1.93 

1.22 

0.96 

0.65 

0.97 

0.64 

0.13 

0.17 

140 

065 

0.52 

0.66 

0.74 

0.53 

0.72 

0.24 

0.17 

0.14 

0.45 

0.12 

0.00 

0.00 

0.12 

0.58 

0.18 

0.16 

NA 

0.00 

NA 

2.72 

0.28 

129 

0.79 

0.42 

2.20 

1.29 

0.82 

0.66 

1.22 

259 

0.78 

0.00 

0.00 

0.00 

0.00 

NA 

0.60 

NA 

NA 

0.50 

NA 

NA 

0.16 

NA 

NA 

0.39 

NA 

NA 

0.35 

NA 

NA 

0.43 

NA 

NA 

NA 

0.78 

NA 

NA 

029 

NA 

NA 

0.39 

NA 

NA 

0.33 

NA 

NA 

1.14 

NA 

152 

1.87 

1.66 

2.09 

139 

1.10 

079 

1.16 

0.70 

0.20 

0.56 

1.64 

1  14 

0.60 

076 

0.85 

0.58 

0.78 

249 

1.25 

0.37 

0.52 

0.26 

0.00 

0.00 

1  14 

3.80 

0.51 

0.73 

NA 

0.00 

NA 

2.74 

0.33 

1.33 

0.82 

0.43 

2.41 

1.42 

0.89 

0.71 

1.26 

2.38 

0.86 

0.00 

0.00 

0.00 

0.00 

NA 

0.68 

NA 

NA 

0.56 

NA 

NA 

0.18 

NA 

NA 

0.43 

NA 

NA 

0.38 

NA 

NA 

0.48 

NA 

I4A 

NA 

0.84 

XXX 
XXX 

92263 

26 

TC 

XXX 

92283 

XXX 

92284 

Oaik  adaptahofi  eye  exam  

Dartt  adaplatton  eye  exam  

XXX 

92284 
92284 
92285 

26 

TC 

XXX 
XXX 
XXX 

92285 
92285 
92286 

26 

TC 

Eye  photography _ 

Eye  photography „ 

imamal  eye  photography 

XXX 
XXX 
XXX 

92286 

26 

TC 

XXX 

92286 
9??«7 

92310 

Intemal  eye  photography 

Internal  eye  photography 

Cn^arl  iftf^s  fitting               

XXX 
XXX 
XXX 

92311 

XXX 

92312 
92313 



Conlact  lens  fitting — 

XXX 
XXX 

92314 

^       .  *'     ^^       ■      ' 

XXX 

92315 
92316 
92317 

Prescrijjtion  of  contact  lens  _... 

XXX 
XXX 
XXX 

92325 

Modification  ot  contact  lens 

XXX 

92326 

Replacement  of  contact  lens 

FWmg  ot  aitficial  eye „ 

FWIng  of  aflMcW  eye 

FHng  of  apectadee 

Filling  of  apedades 

Rtting  o(  spectacles 

Spedal  ^iectades  fitting  

Special  spectacles  fitting  

Special  apedades  filling  _... 

Eye  proslhesie  service ..... 

Repair  &  ad|usl  spectacles 

XXX 

92330 
92335 
92340 

XXX 

XXX 
XXX 

92341 
92342 

XXX 

XXX 

92352 

XXX 

92353 
92354 

XXX 
XXX 

92355 

XXX 

92358 

XXX 

92370 

XXX 

92371 

Repair  t  ad|usl  ^jectades 

XXX 

92390 

Supply  of  spectacles 

XXX 

92391 

XXX 

92392 

Supply  of  low  vWon  aids 

Stcply  of  aiMcial  aye  

XXX 

92383 

XXX 

92395 

Supply  of  spectacles « „. 

XXX 

92386 

XXX 

92499 
92499 

26' 

TC 

Eye  service  Of  procedure  _ 

Eye  service  of  procedure      „ 

XXX 
XXX 

92499 

Eye  service  or  procedure      

XXX 

92502 

Ear  and  throat  examination  

000 

92504 
92S06 

XXX 
XXX 

SpeecMiearIng  evaluation  

92507 

XXX 

92S06 

Speech/hearing  therapy 

Rahab  tor  ear  implant 

Nasopfiaryngoscopy  

Nasal  functKXi  studies 

XXX 

92510 
82S11 

XXX 
000 

92S12 

XXX 

92516 

XXX 

92520 

Laryngeal  function  studies 

XXX 

92525 

Oral  lunctioo  evaluatian 

Oral  function  ttierapy 

Spontaneous  nystagmus  study  .. 

PoeHlonal  nystagmus  stutfy 

Caloric  vestibulaf  test  

XXX 

92526 

XXX 

92.'>31 
92532 
92533 
92S34 

XXX 
XXX 
XXX 
XXX 

92541 

XXX 

92S41 

26 
TC 

XXX 

92541 
92542 

Spontaneous  nystagmus  Mat 

XXX 
XXX 

92542 
92542 

26 

TC 

PosWonal  nysugmus  test 

PosMonal  nystagmus  test 

XXX 
XXX 

92543 

Ctforic  vaatlMilar  teat 

XXX 

92S43 

26 
TC 

Caloric  veefibular  test 

XXX 

92543 

Caloric  vestibulaf  test     

XXX 

92544 

XXX 

92544 

26 
TC 

26 

TC 

26 

TC 

optokinetic  nystagmus  test  

XXX 

92544 
92545 

Optolanetic  nystagmus  test  

Oscillating  tracking  test 

XXX 
XXX 

92545 
92545 
92546 

Oscillating  tracking  test 

Oscillating  tracking  test 

SmusoKlal  rotational  test  

XXX 
XXX 
XXX 

92546 

XXX 

92546 

Sirtusotdal  rotational  test    

XXX 

92547 

Supplemental  electrical  test 

777 

92548 

XXX 

92548 

26 

Posturography „ 

XXX 

CPTV 

1  HCPCS* 

ll 

92548 

92551 

92552 

92553 

92555 

92556 

92557 

92559 

92560 

92561 

92562 

92S63 

92564 

92565 

92567 

92568 

92569 

92571 

92572 

92573 

92575 

92576 

92577 

92579 

92582 

92583 

92584 

92585 

92585 

2 

92585 

7 

92587 

92587 

2 

92587 

T 

92568 

92588 

2 

92588 

T 

92589 

92590 

92591 

92592 

„ 

92593 

92594 

92595 

92596 

92597 

_ 

92598 

92599 

92599 

2 

92599 

T 

92950 

92953 

92960 

92961 

92970 

.. 

92971 

„ 

92975 

92977 

92978 

92978  I 

2 

92978 

T 

92979 

92979 

2( 

92979 

T 

92980 

92981 

92982  ' 

92984 

92986 

92987 

92990 

92992 

92993 

92995 

92996 

92997 

92998 

93000 

.*. 

93005 

93010 

93012 

A« 

93014 

93015 

'  CPT  codes  and  descnptions  only  are  copynght  2000  Arrwncan  Medical  Association  All  Rights  Reserved  Applk^able  FARS/DFARS  Apply 
'  Copyright  1 994  American  Dental  Association  All  nghts  reserved 
'  PE  RVUs  =  Practice  Expense  Relatrve  Value  Units. 
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r 
1 

1 

Global 

^ 

MA 

XXX 

HA 

XXX 

29 

XXX 

MA 

XXX 

MA 

XXX 

39 

XXX 

MA 

XXX 

MA 

XXX 

33 

XXX 

MA 

XXX 

MA 

XXX 

14 

XXX 

MA 

XXX 

52 

XXX 

87 

XXX 

66 

XXX 

09 

XXX 

39 

XXX 

10 

XXX 

79 

XXX 

16 

XXX 

70 

XXX 

20 

XXX 

56 

XXX 

64 

XXX 

14 

XXX 

60 

XXX 

76 

XXX 

85 

XXX 

58 

XXX 

78 

XXX 

49 

XXX 

25 

XXX 

37 

XXX 

52 

XXX 

.26 

XXX 

00 

XXX 

00 

XXX 

14 

XXX 

80 

XXX 

51 

XXX 

73 

XXX 

MA 

XXX 

00 

XXX 

NA 

XXX 

74 

000 

33 

XXX 

33 

XXX 

82 

XXX 

43 

XXX 

41 

XXX 

42 

000 

89 

XXX 

71 

XXX 

.26 

XXX 

38 

XXX 

86 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

NA 

XXX 

68 

XXX 

NA 

XXX 

NA 

XXX 

56 

XXX 

NA 

XXX 

NA 

XXX 

18 

XXX 

NA 

XXX 

NA 

XXX 

43 

XXX 

NA 

XXX 

NA 

XXX 

38 

XXX 

NA 

XXX 

NA 

XXX 

48 

XXX 

NA 

XXX 

NA 

zzz 

NA 

XXX 

.84 

XXX 

CPTV 
HCPCS* 


92548 

92551 

92552 

92553 

92555 

92556 

92557 

92559 

92560 

92561 

92562 

92563 

92564 

92565 

92567 

92568 

92569 

92571 

92572 

92573 

92575 

92576 

92577 

92579 

92582 

92583 

92584 

92585 

92585 

92585 

92587 

92587 

92587 

92588 

92588 

92588 

92589 

92590 

92591 

82S92 

92593 

92594 

92595 

92596 

92597 

92598 

02599 

92599 

92599 

32950 

92953 

92960 

92961 

92970 

92971 

92975 

92977 

92978 

92978 

92978 

92979 

92979 

92979 

92960 

92981 

92982 

92964 

92966 

92987 

92990 

92992 

92993 

92995 

92996 

92997 

92998 

93000 

93005 

93010 

93012 

93014 

93015 


Mod 


TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Reuted  Information— Continued 


Status 


A 

N 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescriplion 


Posturography   

Pure  tone  fieanng  test,  air 

Pure  lone  audtofDetry,  air 

Audiometry,  air  &  bone      

Spaocti  Itirastioia  audiometry  .. 

Opaecti  audtometry,  complla  . 

Compfehanalva  haarttx)  last .... 

Group  audiofnetric  tasting  

Beltesy  audiometry,  screen  

Beitesy  audiometry,  diagnosis  . 

Inudness  balance  test 

Tone  decay  hearing  test 

Sisi  hearing  last 

Slanger  Met,  pure  tone 

Tympanomeny 

Acoustic  retiex  testing 

Acoustic  reflex  decay  test 

FMeied  speech  hearing  test .... 

Staggered  spondaic  word  test . 

Lombard  test „. 

Sensorineural  acuity  test  

Synthetic  sentence  test  

Stenger  test  speech 

Visual  audiometry  (vra) 

Conditioning  play  audtometry  .. 

Select  picture  audiometry 

Electrococtileography  

Auditory  evoked  potential  

Auditory  evolted  potential  

Auditory  evoked  potential  

Evoked  auditory  test  ..: 

Evoked  audHoty  teat 

Evoked  audRoiy  laat „ 

Evoked  audtoiy  Hat 

Evoked  audNory  test 

Evoked  audtory  teat 

Auditory  (unction  tBSt(s)  

Hearing  ak)  exam,  one  ear 

Hearing  aid  exam,  both  ears  .... 

Hearing  akj  check,  one  ear  

Hearing  ax)  ctieck.  both  ears  ... 

Electro  heamg  aki  test,  one  

Electro  heamg  skI  tst,  both  

Ear  protector  avaluatxxi  

Oral  speech  devk»  eval 

Modify  oral  speech  device 

ENT  procedun^servk»  

ENT  prooedura/servKa 

ENT  procedura/servkw  „ 

HearVhjng  resuscitatkKi  cpr 

Temporary  external  pacing 

CardkTversion  electric,  ext  

Candtoverskin,  electric,  int 

Cardioassist  Imamal  

CanUoassist  extetrial  

Dissolve  ckit,  heart  vessel 

Dissotve  dot,  heart  veesal 

Intravasc  us  heart  add-on 

Intravasc  us.  heart  add-on 

Intravasc  us,  heart  add-on 

Intravasc  us,  heart  add-on 

Intravasc  us,  heert  add-on 

Intravasc  us,  heart  add-on 

Insert  intracoronary  stent _ 

Insert  inlracorenaty  slam 

Coronary  ansiy  dMion  .., 

Coronaiy  aitary  dlatton 

Reviskin  of  aortic  valve 

RevisBsn  of  mitral  valve  _. 

Revision  of  puknorw/y  valve  

Revision  of  heart  chamber  

Revision  of  ^leart  chamber     

Coronary  athereaomy  

Cororory  attwrectomy  add-on  ... 

Pul  art  balkxm  nepr,  percut 

Pul  art  balkxm  rapr.  percut 

ElectrocanJtogram,  complete 

Electrocardtogram,  tracing 

Elactrocardkjgram  raport  ..„ 

Transmisskxi  of  ecg  

Report  on  transmUed  ecg 

CardkTva 


Physi- 
cian 
work 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.50 
0.00 
0.13 
0.13 
0.00 
0.36 
0.36 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.35 
0.99 
0.00 
0.00 
0.00 
3.80 
0.23 
2^5 
4.60 
3.52 
1.77 
7.25 
0.00 
1.80 
1.80 
0.00 
1.44 
1.44 
0.00 
14.84 
4.17 
10.98 
2.97 
21.80 
22.70 
17.34 
0.00 
0.00 
12.09 
3.26 
0.12 
0.06 
0.17 
0.00 
0.17 
0.00 

as2 
a75 


FuMy  im- 


ed  norv 
facility 

PE 
RVUs 


1.49 
0.00 
0.45 
0.66 
0.38 
0.58 
^20 
0.00 
0.00 
0.72 
0.41 
0.38 
0.48 
0.40 
0.53 
0.38 
0.41 
0.39 
0.09 
0.35 
0.30 
0.45 
0.72 
0.73 
0.73 
0.90 
2.50 
2.09 
0.22 
1.87 
1.38 
0.06 
1.32 
1  65 
0.16 
1.49 
0.54 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.60 
1.48 
0.85 
0.00 
0  00 
0.00 
1.57 
NA 
2.03 
NA 
NA 
NA 
NA 
NA 

5.37 

0.76 

4.61 

2.93 

0.61 

2.32 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 

0.53 

0.46 

0.07 

2.39 

0.20 

2.00 


Year  • 

2001 
transi- 
tional 

norv 
facility 

PE 
RVUs 


1.50 
0.00 
0.45 
0.67 
0.38 
0.58 

^2^ 

0.00 

000 

0.73 

0.41 

0.38 

0.48 

0.40 

0.53 

0.38 

0.41 

0.39 

0.09 

0.35 

0.30 

0.45 

0.73 

0.74 

0.74 

0.91 

2.52 

2.45 

0.57 

1.88 

1.41 

0.08 

1.33 

170 

0.20 

1.50 

0.54 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.60 

1.39 

0.82 

0.00 

0.00 

0.00 

1.79 

NA 

2.03 

NA 

NA 

NA 

NA 

NA 

5.50 

0.86 

4.64 

3.02 

0.69 

2.33 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

0.56 

0.46 

0.10 

2.40 

0.26 

2.13 


Fully  im- 
plement- 
ed fadl- 
ityPE 
RVUs 


NA 
0.00 
NA 
NA 
NA 
HA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
IM 
NA 
NA 
NA 
NA 
NA 
0.22 
NA 
NA 
0.06 
NA 
NA 
0.16 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
0.73 
0.51 
NA 
0.00 
NA 
1.11 
0.19 
0.90 
1.92 
1.09 
0.89 
3.08 
8.14 
NA 
0.76 
NA 
NA 
0.61 
NA 
633 
1.77 
4.70 
1.26 
10.87 
11.23 
8.47 
0.00 
0.00 
5.16 
1.43 
5.12 
2.48 
NA 
NA 
0.07 
NA 
0.20 
NA 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


Mal- 


Fully  im- 
plernent- 


practice      ed  non- 
RVUs        facility 
total 


NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

r^A 

NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.57 
NA 
NA 
0.06 
NA 
NA 
0.20 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
0.82 
0.56 
NA 
0.00 
NA 
1.45 
02^ 
1.19 
1.92 
1.76 
0.97 
3.86 
8.19 
NA 
0.86 
NA 
NA 
0.69 
NA 
9.18 
2.57 
6.80 
1.83 
11.42 
11.73 
8.96 
0.00 
0.00 
7.48 
2.05 
1.42 
2.89 
NA 
NA 
0.10 
NA 
0.26 
NA 


0.11 

0.00 

0.03 

O.OS 

0.03 

0.05 

0.10 

0.00 

0.00 

0.05 

0.03 

0.03 

0.04 

0.03 

005 

0.03 

0.03 

0.03 

0.01 

0.03 

0.02 

0.04 

0.06 

0.05 

0.05 

0.07 

0.18 

0.14 

0.02 

0.12 

0.10 

0.01 

0.09 

0.12 

0.01 

0.11 

0.05 

0.00 

O.W 

O.X 

0.00 

0.00 

0.00 

0.05 

0.04 

0.03 

0.00 

0.00 

0.00 

0.21 

0.01 

0.08 

0.31 

0.17 

0.06 

0.22 

0.39 

0.27 

0.06 

0.21 

0.15 

0.04 

0.11 

0.02 

0.56 

1.48 

0.40 

2.82 

2.99 

1.90 

0.00 

0.00 

1.63 

0.44 

1.45 

0.73 

0.03 

0.02 

0.01 

0.15 

0.02 

0.11 


1.60 
0.00 
0.48 
0.71 
041 
0.63 
1.30 
0.00 
0.00 
0.77 
0.44 
0.41 
0.52 
043 
0.56 
0.41 
0.44 
0.42 
0.10 
0.38 
0.32 
0.49 
0.78 
0.78 
0.78 
0.97 
2.68 
2.73 
0.74 
1.99 
1.61 
0^ 
1.41 
213 
0.53 
1.60 
0.59 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.65 
2.87 
1.87 
0.00 
0.00 
0.00 
S.S8 
NA 
4.36 
NA 
NA 
NA 
NA 
NA 
7.44 
2.62 
4.62 
4.52 
2.09 
2.43 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
0.73 
0.48 
0.25 
2.54 
0.74 
2J6 


Year 
2001 
traroi- 
tkxial 
norv 
fadlity 


1.61 

0.00 

0.48 

0.72 

0.41 

0.63 

1.31 

0.00 

0.00 

0.78 

0.44 

0.41 

0.52 

0.43 

0.58 

0.41 

044 

0.42 

0.10 

0.38 

0.32 

0.48 

0.79 

0.79 

0.79 

0.98 

2.70 

309 

1.09 

2.00 

1.64 

0.22 

1.42 

218 

0.57 

1.81 

0.59 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.65 

2.78 

1.84 

0.00 

0.00 

0.00 

5.80 

NA 

4.36 

NA 

NA 

NA 

NA 

NA 

7.57 

2.72 

4.85 

4.61 

2.17 

2.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

0.78 

0.48 

0.28 

2.55 

080 

2.99 


Fully  im- 
pternenl- 
ed  facil- 
ity total 


NA 
0.00 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.74 
NA 
NA 
Oi!0 
NA 
NA 
0.53 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
HA 
2.12 
1.53 
NA 
000 
NA 
5.12 
0.43 
3.23 
6.83 
4.78 
272 
10.55 
8.53 
NA 
262 
NA 
NA 
2.09 
NA 
21  19 
6.50 
17.16 
4.63 
35.49 
36  92 
27.71 
0.00 
0.00 
18.88 
5.13 
6.69 
327 
NA 
NA 
0.25 
NA 
0.74 
NA 


Year 
2001 
trarai- 
txxial 
fadWy 


NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.09 

NA 

NA 

0.22 

NA 

fM 

0.57 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

2i1 

1.58 

fOA 

0.00 

546 

0.45 

3.52 

6.83 

545 

2.80 

11.33 

8.58 

NA 

2.72 

NA 

NA 

2.17 

NA 

24.04 

7.30 

19.26 

5.20 

36.04 

37  42 

2820 

0.00 

0.00 

21.20 

575 

8.99 

3.68 

NA 

NA 

0.28 

NA 

OM 

NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 

zzz 

000 

zzz 

090 
090 
090 
090 
090 
000 

zzz 

000 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATior- 


Jonti 


CPTV 
HCPCS' 


Mod 


93016 

93017 

93018 

93024 

93024 

93024 

93040 

93041 

93042 

93224 

9322S 

93226 

93227 

93230 

93231 

93232 

93233 

93235 

93236 

93237 

93268 

93270 

93271 

93272 

93278 

93278 

93278 

93303 

93303 

93303 

93304 

93304 

93304 

93307 

93307 

93307 

93308 

93308 

93308 

93312 

93312 

93312 

93313 

93314 

93314 

93314 

93315 

93315 

93315 

93316 

93317 

93317 

93317 

93320 

93320 

93320 

93321 

93321 

93321 

93325 

93325 

93325 

93350 

93350 

93350 

93501 

93501 

93501 

93503 

93505 

93505 

93505 

93508 

93508 

93508 

93510 

93510 

93510 

93611 

93611 

93511 

93514 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Dascriptkxi 


Cardiovascular  stress  test  .... 
Cardiovascular  stress  test  .... 
Cardiovascular  stress  test  .... 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Rhyttim  ECG  witfi  report  

Rhythm  ECG,  tracing 

Rhythm  ECG,  report  

ECG  monitor/report,  24  hre  .. 
ECG  monitor/record.  24  hrs  . 
ECG  monrtof/report,  24  hrs  .. 
ECG  morntor/review.  24  his  . 
ECG  monrtof/repoit,  24  hrs  .. 
Ecg  monitor/rocord.  24  hrs  ... 
ECG  monitor/report.  24  hrs  .. 
ECG  rtxxdtor/revww,  24  his  . 
ECG  monitor/report.  24  hrs  .. 
ECG  iTXJOitor/report,  24  hrs  .. 
ECG  monitor/review,  24  hrs  . 

ECG  record/review  _ 

ECG  recording  

Eqyinonitonr)g  and  analysis  . 

Ecg/review.inteipfef  onty  

ECG/slgnal-averaged „... 

ECG/signal-averaged 

ECG/signal-averaged 

Echo  transthoracic  

Echo  transthoracic  

Echo  transthoracic  

Echo  transtfx)facic  _.. 

Echo  transthoracic  

Echo  transthoracic 

Echo  exam  o<  heart  

Echo  exam  of  heart  

Echo  exam  of  h«an  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  transesophageal  

Echo  transaaophagMl 

Echo  I 
Echot 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal  

Echo  transesopr^ageal  

Echo  transesophageal  

Echo  iraniasophagaal 

EctKi  transasophagaal 

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppiar  echo  exam,  heart  , 

Dopplar  echo  exam,  heart  

Ooispler  ectw  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  color  ficiw  add-on  

Doppler  color  flow  add-on  

Dopplsr  color  flow  add-on  

Echo  transthoracic  

Echo  transthoracic  

Echo  transthoracic  

Right  heart  catheterization 

Rigtit  heart  cathetenzation 

Right  heart  cathetenzation 

Insert/place  heart  catheter 

Biopsy  of  heart  lining  

Biopsy  of  heart  lining  

Biopsy  of  heart  lining  

Cath  placement,  angiography . 
Colh  placemerrt.  angiograpfiy  . 
Caff)  placement,  angiography . 

Lal>  heart  calhaWiization 

Lett  heart  cattialailiallon 

Left  fiaart  cathateilzallon 

Left  heart  cathetenzation  

LafI  fieart  cathetenzation  

Left  heart  caltwtenzatlon  

Left  heart  cattietenzation 


Physi- 
cian 
work 

RVUs 


Fully  im- 
pternent- 
ed  non- 
facility 

RE 
RVUs 


0.45 
0.00 
0.30 
1.17 
1.17 

aoo 

0.16 
0.00 

ai6 

0.52 
0,00 
0.00 
0.52 
052 
0.00 
0.00 
0.52 
0.45 

o.m 

0.45 

0.52 

0.00 

0.00 

052 

0.25 

0.25 

O.X 

1.30 

1.30 

0.00 

0.75 

0.75 

0.00 

0.92 

0.92 

0.00 

0.53 

0.53 

0.00 

2.20 

2.20 

0.00 

0.95 

1.25 

1.25 

0.00 

2.78 

2.78 

0.00 

0.95 

1.83 

1.83 

0.00 

0.38 

038 

0.00 

0.15 

0.15 

0.00 

0.07 

0.07 

0.00 

0.78 

0.78 

0.00 

3.02 

3.02 

0.00 

2.91 

438 

4.38 

0.00 

4.10 

4.10 

0.W 

4.33 

4.33 

0.00 

5.03 

503 

0.00 

705 


0.18 
1.70 
0.12 
1.61 
0.48 
1.13 
020 
0.15 
0.05 
3.67 
1.25 
2.21 
0.21 
3.94 
1.53 
2.20 
0.21 
2.83 
2.65 
0.18 

a84 

1.25 
239 
0.20 
1.26 
0.10 
1  16 
4.40 
0.50 
3.90 
2.25 
0.29 
1.96 
428 
0.38 
3.90 
2.18 
0.22 
1  96 
469 
0.87 
382 
5.13 
432 
0.50 
3.82 
490 
1.06 
382 
1  66 
454 
0.72 
382 
1  89 
0.16 
1.73 
1.18 
0.06 
1.12 
2.96 
0.03 
293 
210 
0.32 
1  78 
17.58 
1.24 
16.34 
1.03 
374 
1.83 
1.91 
13.90 
1  72 
1218 
37.53 
1.83 
35  70 
36.87 
2.12 
34.75 
37  65 


Year 
2001 
transi- 
tional 
noiv 
facility 

PE 
RVUs 


0.24 
1.71 
0.18 
1.86 
071 
1.14 
0.22 
0.15 
0.07 
3.79 
1.26 
2.22 
0,31 
406 
1,54 
2,21 
0,31 
294 
2,67 
0.27 
3,92 
126 
2,40 
0,26 
1,32 
0.15 
1.17 
4.57 
0.65 
3.92 
2.37 
0.40 
1.97 
4.48 
0,56 
3,92 
2.29 
0.32 
1,97 
4.86 
1.02 
384 
4.03 
4.40 
0.56 
384 
5,02 
1.18 
384 
1.43 
456 
0.72 
3.84 
1.98 
0.24 
1.74 
1,22 
0,09 
1,13 
296 
0,03 
2,95 
2.26 
0,47 
1,79 
18,46 
1,83 
16.63 
1,42 
4,15 
2.20 
1,95 
14,44 
2,05 
12.39 
38.53 
2.20 
36.33 
37.67 
2.30 
35.37 
38.78 


Fully  Inv 
plernant- 
ed  facil- 
ity PE 
RVUs 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


0.18 
NA 

0.12 
NA 

0,48 
NA 
NA 
NA 

0.05 
NA 
NA 
NA 

0.21 
NA 
NA 
NA 

0.21 
NA 
NA 

0.18 
NA 
NA 
NA 

0.20 
NA 

0,10 
NA 
NA 

0.50 
NA 
NA 

0.29 
NA 
NA 

0.38 
NA 
NA 

0.22 
NA 
NA 

0.87 
NA 

0.23 
NA 

0.50 
NA 
NA 

1.08 
NA 

0.28 
NA 

0.72 
NA 
NA 

0.16 
NA 
NA' 

0.06 
NA 
NA 

0.03 
NA 
NA 

0.32 

NA 

NA 

1.24 

NA 

076 

NA 

1.83 

NA 

NA 

1.72 

NA 

NA 

1.83 

NA 

NA 

2.12 

NA 

NA 


0.24 

NA 
0.18 

NA 
0.71 

NA 

NA 
NA 

0.07 
NA 
NA 
NA 

0.31 
NA 
NA 
NA 

0.31 
NA 
NA 

0,27 
NA 
NA 
NA 

0.26 
NA 

0.15 
NA 
NA 

0,65 
NA 
NA 

0,40 
NA 
NA 

0,56 
NA 
NA 

0,32 
NA 
NA 

1.02 
UA 

0.36 
NA 

0.56 
NA 
NA 

1  18 
NA 

0.39 
NA 

0.72 
NA 
NA 

0.24 
NA 
NA 

0.09 
NA 
NA 

0.03 
NA 
NA 

0.47 
NA 
NA 

183 
NA 

1.21 
NA 

2.20 
NA 
NA 

2.05 
NA 
NA 

2.20 
NA 
NA 

2.30 
NA 
NA 


Mal- 
practice 
RVUs 


Fully  im- 
plerrient- 
ed  non- 
facility 
total 


0.01 

0.09 

0.9} 

0.11 

0.04 

0.07 

0.02 

0.01 

0.01 

0,21 

0.07 

0,12 

0.02 

0.22 

0.09 

0.11 

0.02 

0.13 

0.12 

0,01 

0,24 

0.07 

0.15 

0.02 

0.10 

0.01 

0,09 

0,24 

0,04 

0,20 

0,13 

0,02 

0.11 

0.23 

0.03 

0,20 

0,13 

0.02 

Oil 

0.34 

0.09 

0.25 

0.05 

0,29 

0,04 

0,25 

0,36 

0,11 

0.25 

005 

0.32 

0.07 

0.25 

0.11 

0.01 

010 

0.08 

0.01 

0.07 

0.19 

0.01 

0.18 

0.13 

0.02 

0.11 

1.27 

0.37 

0.90 

0.22 

0.70 

0.57 

0.13 

1.11 

0.55 

0.56 

2.55 

0.58 

197 

2.58 

0.68 

1  91 

2,87 


0,64 
1,79 
0.43 
2,89 
1.69 
1,20 
0.38 
0.18 
0.22 
4.40 
1.32 
2.33 
0.75 
4.68 
1.62 
2.31 
0.75 
3.41 
2.77 
0.64 
4.60 
1.32 
2.54 
0.74 
1.61 
0.36 
1.25 
5.94 
1.84 
4.10 
3.13 
1.06 
2.07 
5.43 
1.33 
4.10 
2.84 
0.77 
2.07 
7.23 
3.16 
4.07 
6.13 
5.86 
1.79 
4.07 
6.04 
3.97 
4,07 
2,66 
6,69 
2,62 
4,07 
2,38 
0,55 
1,83 
1,41 
0.22 
1,19 
3.22 
0,11 
3.11 
3.01 
1,12 
189 
21,87 
4,63 
17,24 
416 
882 
6,78 
2.04 
19,11 
6.37 
12.74 
4441 
6.74 
37.67 
44.49 
7.83 
36.66 
47.57 


Year 

2001 
transi- 
tior^al 

non- 
tacMity 

total 


FuHy  im- 
plement- 
ed facil- 
ity total 


0.70 
1.80 
0.49 
3.13 
1.92 
1.21 
0.40 
0.16 
0.24 
4.52 
1.33 
2.34 
0.85 
4.80 
1.63 
2.32 
0.85 
3.52 
2.79 
0.73 
4.68 
1.33 
2.55 
0.80 
1.67 
0.41 
1.26 
6.11 
1.99 
4.12 
3.25 
1.17 
2.08 
5.63 
1.51 
4.12 
295 
0.87 
2.08 
7.40 
3.31 
4.09 
5.03 
5.94 
1.85 
4.09 
816 
4.07 
4.09 
2.43 
6.71 
262 
4.09 
2.47 
0.63 
1.84 
1.45 
0.25 
1.20 
3.24 
0.11 
3.13 
3.17 
1.27 
1,90 
22,75 
5.22 
17,53 
455 
923 
7,15 
2,06 
1965 
6,70 
12,95 
45.41 
7.11 
38.x 
45.29 
8.01 
37,28 
48.70 


0,64 
NA 

0,43 
NA 

1  69 
HA 
NA 
NA 

0,22 
NA 
NA 
NA 

0,75 
NA 
NA 
NA 

0.75 
NA 
NA 

0.64 

NA 
NA 

0.74 
NA 

0.36 
NA 
HA 

1.84 
NA 
NA 

1.06 
NA 
NA 

1.33 
NA 
NA 

0.77 
NA 
NA 

3.16 
NA 

1.23 
NA 

1.79 
NA 
NA 

3.97 
NA 

1.28 
NA 

2.62 
NA 
NA 

0.55 
NA 
NA 

0.22 
NA 
NA 

0.11 

NA 

.      NA 

1.12 
NA 
NA 

4.63 
NA 

389 
NA 

6.78 
NA 
NA 

637 
NA 
NA 

6.74 
NA 
NA 

783 
NA 
NA 


Year 
2001 
transi- 
tional 
facility 
total 


0.70 

NA 
0.49 

NA 

1  92 

NA 

NA 

NA 

0.24 

NA 

NA 
NA 

0.85 
NA 
NA 
NA 

0.85 
NA 
NA 

0.73 
NA 
NA 
NA 

0.80 
NA 

0.41 
NA 
NA 

1.99 
NA 
NA 

1.17 
NA 
NA 

1.51 
NA 
NA 

0.87 
NA 
NA 

3.31 
NA 

1.36 
NA 

1.85 
NA 
NA 

407 
NA 

1.39 
NA 

2.82 
NA 
NA 

0.63 
NA 
NA 

0.25 
NA 
NA 

0.11 
NA 
NA 

1.27 
NA 
NA 

5.22 
NA 

434 
NA 

7.15 
NA 
UA 

6.70 
NA 
NA 

7.11 
NA 
NA 

8.01 
NA 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


I 
CPTV 

MCPCS2 

93514 

26 

93514 

TC 

93S24 

93524 

26 

93524 

TC 

93526 

93526 

26 

93526 

TC 

93527 

93527 

26 

93527 

TC 

93528 

93528 

26 

93528 

TC 

93529 

93529 

26 

93529 

TC 

93530 

93530 

26 

93530 

TC 

93531 

93531 

26 

93531 

TC 

93532 

93532 

26 

93532 

TC 

93533 

93533 

26 

93533 

TC 

93536 

93539 

93540 

93541 

93542 

.... 

93543 

93544 

93545 

93555 

93555 

26 

93555 

TC 

93556 

93556 

26 

93556 

TC 

93561 

93561 

26 

93561 

TC 

93562 

93562 

26 

93562 

TC 

93571 

93571 

26 

93571 

TC 

93572 

93572 

26 

93572 

TC 

93600 

93600 

26 

93600 

TC 

93602 

93602 

26 

93802 

TC 

93603 

93603 

26 

93603 

TC 

93607 

93607 

26 

93607 

TC 

93609 

93609 

28 

93609 

TC 

93610 

93610 

26 

93610 

TC 

93612 

93612 

26 

93612 

TC 

93615 

93615 

2« 

93615 

TC 

93616 

93616 

26 

93616 

TC 

'  CPT  codes  and  descnptions  only  are  copynght  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  American  Dental  Association  AH  nghts  reserved 
'PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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CPTV 
MCPCS' 


70 

XXX 

M 

XXX 

49 

XXX 

M 

XXX 

92 

XXX 

MA 

XXX 

MA 

XXX 

MA 

XXX 

24 

XXX 

MA 

XXX 

MA 

XXX 

MA 

XXX 

85 

XXX 

MA 

XXX 

MA 

XXX 

MA 

XXX 

85 

XXX 

MA 

XXX 

<1A 

XXX 

73 

XXX 

*(A 

XXX 

MA 

XXX 

»M 

XXX 

80 

XXX 

MA 

XXX 

41 

XXX 

IMA 

XXX 

MA 

XXX 

99 

XXX 

MA 

XXX 

MA 

XXX 

17 

XXX 

NA 

XXX 

NA 

XXX 

51 

XXX 

NA 

XXX 

NA 

XXX 

87 

XXX 

NA 

XXX 

NA 

XXX 

31 

XXX 

NA 

XXX 

.36 

XXX 

NA 

XXX 

85 

XXX 

NA 

XXX 

NA 

XXX 

.07 

XXX 

NA 

XXX 

39 

XXX 

NA 

XXX 

.62 

XXX 

NA 

XXX 

NA 

777 

.63 

777 

NA 

777 

NA 

zzz 

.25 

zzz 

NA 

zzz 

NA 

zzz 

.11 

zzz 

NA 

zzz 

NA 

XXX 

.27 

XXX 

NA 

XXX 

NA 

000 

.22 

000 

NA 

000 

34 

000 

NA 

000 

.15 

000 

NA 

000 

NA 

000 

.70 

000 

NA 

000 

NA 

000 

.11 

000 

NA 

000 

NA 

000 

.01 

000 

NA 

000 

NA 

000 

93514 

93514 

93524 

93524 

93524 

93526 

93526 

93526 

93527 

93527 

93527 

93528 

93528 

93528 

93529 

93529 

93529 

93530 

93530 

93530 

93531 

93531 

93531 

93532 

93532 

93532 

93533 

93533 

93533 

93536 

93539 

93540 

93541 

93542 

93543 

93544 

93545 

93555 

93555 

93555 

93556 

93556 

93556 

93561 

93561 

93561 

93562 

93562 

93562 

93571 

93571 

93571 

93572 

93572 

93572 

93600 

93600 

93600 

93602 

93602 

93602 

93603 

93803 

93603 

93607 

93607 

93607 


93609 
93609 

93610 
93610 
93610 
93612 
93612 
93612 
93615 
93615 
93615 
93616 
93616 
93616 


Mod 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  cathetenzation  

Lett  heart  cathetenzation  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  i  Lt  tieart  catheters  

Rt  4  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rl  4  Lt  heart  catheters  

Rt  4  Lt  heart  catheters  

Rt.  Lt  heart  cathetenzation  ... 

Rt.  Lt  heart  cattieterization  ... 

Rt.  Lt  heart  cattieterization  ... 

Rt  heart  cath,  congenital  

Rt  heart  cath,  congenital  

Rt  heart  cath,  congenital  

R  4  I  heart  cath,  congenital  ... 

R  4  I  heart  cath,  congenital  ... 

R  4  I  heart  cath.  congenital  .. 

R  4  I  heart  cath.  congenital  .., 

R  4  I  heart  cath,  congenital  ... 

R  4  I  heart  cath,  congenital  ... 

R  4  I  heart  cath,  congenital  ... 

R  4  I  heart  cath.  congenMal  ... 

R  4  I  heart  cath,  congenital  ... 

Insert  circulation  assi  

Injecton,  cardiac  cath 

Injection,  cardiac  cath  

Iniection  for  kjng  angiogram  .. 

Injection  for  heart  x-rays 

Injection  for  heart  x-rays 

Injection  for  aortography 

Inject  for  coronary  x-rays 

Intaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Cartliac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  ... 
Heart  flow  reserve  measure  ... 
Heart  flow  reserve  measure  ... 
Heart  flow  reserve  measure  ... 
Heart  flow  reserve  measure  ... 

Bundto  of  Ha  rsoonJkig 

Bundle  a(  His  recording 

Bundle  o«  His  recording  _ 

Intra-atrial  recording  

Intra-atnal  recording  

Intra-atnal  recording  

Right  ventncular  recording 

Right  ventricular  recording 

Right  ventncular  recording 

Left  ventncular  recording  

Left  ventncular  recording  

Left  ventncular  recording _. 

Mapping  of  tachycardia  

Mapping  of  tachycardia  

Mapping  of  tachycaidia  

Intra-alrial  pacing 

Intra-atrial  pacing 

Intra-atrial  padng 

Intraventricular  pacing  

Intraventricular  pacing  

intravantricular  pacing 

Esophageal  mwdlng 

Esophageal  recording 

Esophageal  recording _. 

Esophageal  recording  _ 

Esophageal  recording 

Esophageal  recording  


Physi- 
cian 
work 

RVUs 


7.05 
0.00 
6.95 
6.95 
0.00 
599 
599 
0.00 
7.28 
7.28 
0.00 
0.09 
0.09 
0.00 
4.80 
4.80 
0.00 
4.23 
4.23 
0.00 
8.35 
8.35 
0.00 
0.10 
0.10 
0.00 
6.70 
6.70 
0.00 
4.85 
0.40 
0.43 
0.29 
0.29 
0.29 
0.25 
0.40 
0.81 
0.81 
0.00 
0.83 
0.83 
0.00 
0.S0 
0.S0 
0.00 
0.16 
0.16 
0.00 
1.80 
1.80 
0.00 
1.44 
1.44 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
3.26 
3.26 
0.00 
10.07 
10.07 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
0.00 
0.98 
0.99 
0.00 
1.49 
1.4S 
0.00 


Fully  im- 
plernent- 
ed  non- 

fadlity 
PE 

RVUs 


2.90 
34.75 
48.31 
2.91 
45.40 
49.17 
2.52 
46.65 
48.47 
3.07 
45.40 
49.24 
384 
45.40 
47  32 
1.92 
45.40 
18.00 
1.66 
16.34 
50.10 
3.45 
46.65 
49.31 
3.91 
45.40 
47.91 
2.51 
45.40 
tMA 
0.74 
0.77 
NA 
NA 
0.49 
0.47 
0.76 
6.40 
0.34 
6.06 
9.91 
0.35 
9.56 
0.69 
0.17 
0.S2 
0.35 
0.05 
0.30 
5.33 
0.71 
4.62 
5.19 
0.57 
4.62 
2.87 
0.90 
1.97 
2.02 
OM 
1.12 
2.60 
0.90 
1.70 
2.91 
1.40 
1.51 
6.99 
424 
2.75 
2.64 
1.27 
1.37 
2.90 
^27 
1.63 
0.65 
0.33 
0.32 
0.71 
0.38 
0.32 


Year 

2001 
transi- 
tional 
non- 
fadlity 

PE 
RVUs 


3.41 
35.37 
49.66 

345 
46.21 
50.85 

3.37 

47.48 

50  45 

4.24 

46.21 

50.29 

4.08 

46.21 

48.45 

2.24 

46.21 

18.86 

2.23 

16.63 

51.55 

4.07 

47.48 

51.08 

4.87 

46.21 

48.89 

2.68 

46.21 

NA 
0.80 
0.82 

IMA 

NA 
0.52 
0.51 
0.69 
6.50 
0.33 
6.17 
10.12 
0.39 
9.73 
0.81 
0.28 
0.53 
0.40 
0.09 
0.31 
5.36 
0.71 
4.65 
5.22 
0.57 
4.65 
3.29 
1.31 
1.98 
2.29 
1.16 
1.13 
2.96 
1.27 
1.71 
3.17 
1.65 
1.52 
6.99 
4.22 
2.77 
2.96 
1.58 
1.38 
3.23 
1.59 
1.64 
0.66 
0.34 
0.32 
0.96 
0.66 
0.32 


Fully  im- 
plerTient- 
ed  taen- 
ia PE 
RVUs 


2.90 
NA 
NA 
2.91 
NA 
NA 
2.52 
NA 
NA 
3.07 
NA 
NA 
3.84 
NA 
NA 
1.92 
NA 
NA 
1.66 
NA 
NA 
345 
NA 
NA 
3.91 
NA 
NA 
2.51 
NA 
2.08 
0.17 
0.18 
0.12 
0.12 
0.12 
0.11 
0.17 
NA 
0.34 
NA 
NA 
0.35 
NA 
NA 
0.17 
NA 
NA 
0.05 
NA 
NA 
0.71 
NA 
NA 
0.57 
NA 
IMA 
0.90 
NA 
NA 
0.90 
NA 
NA 
0.90 
NA 
NA 
140 
NA 
NA 
4.24 
NA 
NA 
1.27 
NA 
NA 
1.27 
NA 
NA 
0.33 
NA 
NA 
0.39 
NA 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


3.41 
NA 
NA 
*3.45 
NA 
NA 
3.37 
NA 
NA 
4.24 
NA 
NA 
4.06 
NA 
NA 
2.24 
NA 
NA 
2.23 
NA 
NA 
4.07 
NA 
NA 
4.87 
NA 
NA 
2.68 
fMA 
3.01 
0.37 
0.38 
0.18 
0.18 
0.25 
0.24 
0.25 
NA 
0.33 
NA 
NA 
0.39 
NA 
NA 
0.28 
NA 
NA 
0.09 
NA 
NA 
0.71 
NA 
NA 
0.57 
NA 
NA 
1.31 
NA 
NA 
1.16 
NA 
NA 
1.27 
NA 
NA 
1.65 
NA 
NA 
4.22 
NA 
NA 
1.56 
NA 
NA 
1.59 
NA 
NA 
0.34 
NA 
NA 
0.66 
NA 


Mal- 
practice 
RVUs 


0.96 

1.91 

3.45 

0.95 

2.50 

3.37 

0.80 

2.57 

3.47 

0.97 

2.50 

3.73 

1.23 

2.50 

3.06 

0.58 

2.50 

1.45 

0.55 

0.90 

3.70 

1.13 

2.57 

3.92 

142 

2.50 

340 

0.90 

2.50 

0.65 

0.01 

0.01 

0.01 

0.01 

001 

0.01 

0.01 

0.32 

0.03 

0.29 

0.46 

0.03 

0.43 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.27 

0.06 

0.21 

0.15 

0.04 

0.11 

0.18 

0.07 

0.11 

015 

0.09 

0.06 

0.18 

009 

0.09 

0.19 

0.10 

0.09 

046 

0.32 

0.14 

0.19 

0.11 

0.08 

0.21 

0.12 

0.09 

0.08 

0.06 

0.02 

0.10 

0.06 

0.02 


Fully  Im- 
pleirient- 
ed  non- 
facility 
total 


10.91 
36.66 
58.71 
10.81 
47.90 
58.53 
9.31 
49.22 
59.22 
11.32 
47.90 
53.06 
5.16 
47.90 
55.20 
730 
47.90 
23.68 
6.44 
17.24 
62.15 
12.93 
4922 
5333 
543 
47.90 
58.01 
10.11 
47.90 
NA 
1.15 
^21 
NA 
NA 
0.79 
0.73 
1.17 
7.53 
1  18 
6.35 
11.20 
1.21 
9.99 
1.26 
069 
0.57 
0.55 
0.22 
0.33 
7.40 
2.57 
4.83 
6.78 
205 
4.73 
5.17 
3.09 
2.08 
429 
3.11 
1.18 
4.90 
3.11 
1  79 
6.36 
4.76 
1.60 
17.52 
14.63 
2.89 
5.85 
4.40 
1.45 
6.13 
4.41 
1.72 
1.72 
1.38 
0.34 
2.30 
1.86 
0.34 


Year 

2001 
transi- 
tional 

non- 
facility 

total 


11.42 
37.28 
60.06 
11.35 
48.71 
60.21 
10.16 
50.05 
61.20 
12.49 
48.71 
54.11 

5.40 
48.71 
56.33 

7.62 
48.71 
24  54 

7.01 
17.53 
63.80 
13.55 
50.05 
5510 
6.39 
48.71 
58.99 
10.28 
48.71 

NA 
1.21 
126 

NA 

NA 

0.82 

0.77 

1.10 

7.63 

1.17 

6.46 

11.41 

125 

10.16 

1.38 

0.80 

0.58 

0.60 

026 

0.34 

7.43 

2.57 

4.86 

6.81 

2.05 

4.76 

5.59 

3.50 

2.09 

4.56 

3.37 

1.19 

528 

348 

1.80 

6.62 

5.01 

1.61 

17.52 

14.61 

2.91 

6.17 

4.71 

1.46 

6.46 

4.73 

1.73 

1.73 

1.39 

0.34 

2.57 

223 

0.34 


Fully  im- 
piernent- 
adfadh 
Ky  total 


10.91 
NA 
NA 
1081 
NA 
NA 
9.31 
NA 
NA 
11.32 
NA 
NA 
5.16 
IMA 
IMA 
7.30 
NA 
NA 
644 
NA 
NA 
12.93 
NA 
NA 
543 
NA 
NA 
10.11 
NA 
7.58 
0.58 
0.62 
0.42 
0.42 
0.42 
0.37 
0.58 
NA 
1  18 
NA 
NA 
121 
NA 
NA 
0.69 
NA 
NA 
022 
NA 
NA 
2.57 
NA 
NA 
2.05 
NA 
NA 
3.09 
NA 
NA 
3.11 
NA 
NA 
3.11 
NA 
fMA 
4.76 
NA 
NA 
14.63 
NA 
NA 
4.40 
NA 
NA 
4.41 
NA 
IMA 
1.38 
NA 
NA 
1.96 
NA 


Year 
2001 
transi- 
tional 
facility 
total 


11.42 
NA 
NA 

ii.iis 

NA 
NA 
1016 
NA 
NA 
1249 
NA 
NA 
5.40 
NA 
NA 
7.62 
NA 
NA 
7.01 
NA 
NA 
13.55 
NA 
NA 
639 
NA 
NA 
1028 
NA 
8.51 
078 
0.82 
0.48 
0.48 
0.55 
0.50 
0.66 
NA 
1.17 
NA 
IMA 
125 
NA 
fMA 
0.80 
NA 
NA 
026 
NA 
NA 
2.57 
NA 
NA 
2.05 
NA 
NA 
3.50 
NA 
NA 
337 
NA 
NA 
3.48 
NA 
NA 
5.01 
NA 
NA 
14.61 
NA 
NA 
4.71 
NA 
NA 
473 
NA 
NA 
1.39 
NA 
NA 
2.23 
NA 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  CPT  codes  and  descnptions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rigms  Reserved.  Applicable  FARSrtDFARS  Aoolv 
'CopyrigM  1994  American  OantalAasodalion.  AH  nghts  reserved. 
'PE  RVUs  -  PracJice  Expanse  Ralaiive  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


93618 

93618 

93618 

93619 

93619 

93619 

93620 

93620 

93620 

93621 

93621 

93621 

93622 

93622 

93622 

93623 

93623 

93623 

93624 

93624 

93624 

93631 

93631 

93631 

93640 

93640 

93640 

93641 

93641 

93641 

93642 

93642 

93642 

93650 

93651 

93652 

93660 

93660 

93660 

93720 

93721 

93722 

93724 

93724 

93724 

93727 

93731 

93731 

93731 

93732 

93732 

93732 

93733 

93733 

93733 

93734 

93734 

93734 

93735 

93735 

93735 

93736 

93736 

93736 

93737 

93737 

93737 

93738 

93738 

93738 

93740 

93740 

93740 

93741 

93741 

93741 

93742 

93742 

93742 

93743 

93743 

93743 


Mod 


26 
TC 

26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


Stalw 


26 
TC 


Deacflptton 


Heart  rtiylhm  pacing  

Heart  rtiylhm  pacing _. 

Heart  rtiyttim  paang  

Electropnysidogy  evaluation  . 

Electrophysiology  evaluation  . 

Electroptiysiology  avakjatton  . 

Elactrophyskitogy  evahiaOon  . 

ElectrophysMogy  evaluation  . 

Electrophysiology  evaluation  . 

Electroptiysiology  evaluation  . 

Electropliyaiology  svaJualian  . 

Electroptiyslotogy  evaluation  . 

Elaetrophysiotogy  avakiattcn  . 

Elecliuphyalology  avaluatton  . 

Electrophysiology  evaluatton  . 

Stiniulation.  pacing  heart  

Stimulation,  pacing  heart  

Stimulation,  pacing  heart 

Electrophysiologic  study  

Eledroptiysiologta  study  

Elacnphyslologic  study  „. 

Heart  pacing,  mapping  — 

Heart  pacing,  mapping  _. 

Heart  pacing,  mapping  

Evakialion  haart  davice 

Evahialion  haait  dsvic*  

Evakalion  heart  devica  

Elactraphyaiotogy  avakMHon  . 

Electrophysiology  avalualian  . 

ElectrophysKjIogy  evaluation  . 

Electrophysiology  evaluation  . 

Electrophysiology  evaluation  . 

Etodrophyslology  evaluation  . 
heart  dysrtiyttim  focus 
heart  dysrtiythm  focus 
heart  dysrtiythm  locus 

Tilt  table  evaluation 

Tilt  table  evaluation 

TIN  table  evaluation 

Total  body  plethysmography  . 

PMhysinogiaphy  tracing  

PWhysmography  report 

Analyze  pacematter  system  ... 

Analyze  pacemai(sr  system  ... 

Analyze  pacemalter  system  ... 

Analyze  ilr  system    

Analyze  pacemaKer  system  ... 

Analyze  pacemaker  system  ... 

Analyze  pacamakar  system ... 

Analyze  pacamakar  system ... 

Analyze  pacemaker  system  ... 

Analyze  pacemaker  system ... 

Talaphona  anaiy.  pacemaker 

Tataphone  analy.  pacemalcer 

Tslephone  analy  pacemaker 

Analyze  pacemaker  system  ... 

Analyze  pacemaker  system  ... 

Analyze  pacemaker  system ... 

Analyze  pacemaker  system  ... 

Analyze  pacemaker  system ... 

Analyze  pacemaker  system  ... 

Telephone  analy,  pacemaker 

Telaphona  analy.  pacemaker 

Telephone  analy.  pacemaker 

Analyze  cardkVdefibrillator 

Analyze  cardKVdefitinllator 

Analyze  cardkydetibrillator .... 

Analyze  cardkVdefibnIlator  .... 

Analyze  cardio/defibnilator  .... 

Analyze  cardio/defibrillator ..... 

Temperature  gradient  studies 

Temperature  gradient  studies 

Temperature  gradient  studies 

Analyze  ht  pace  device  sngi . 

Analyze  ht  pace  device  st^  . 

Analyza  ht  pace  device  sngI 

Analyze  ht  pace  device  sngI 

Analyze  ht  pace  device  sngI . 

Analyze  ht  pace  devk^e  sngI  . 

Analyze  ht  pace  devk»  dual 

Analyze  ht  pace  devce  dual 

Analyze  ht  pace  device  dual 


Physi- 
cian 
wortt 

RVUs 


4.26 
4.26 

OJOO 
7.3B 
7.32 
0.00 

11.59 

11.59 
0.00 
0.00 

12.66 
0.00 
0.00 

12.74 
0.00 
0.00 
2.85 

aoo 

4.81 
4.81 
0.W 
7.60 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 
5.03 
0.00 
4.89 
4.89 
0.00 
10.51 
16.25 
17.68 
1.89 
1.89 
0.00 
0.17 
0.00 
0.17 
4.89 
4.89 
0.00 
0.52 
0.45 
0.45 
0.00 
0.92 
0.92 
0.00 
0.17 
0.17 
0.00 
0.38 
0.38 
0.00 
0.74 
0.74 
0.00 
0.15 
0.15 
0.00 
0.45 
0.45 
0.00 
0.92 
0.92 
0.00 
0.16 
0.16 
0.00 
0.64 
0.64 
0.00 
0.73 
0.73 
0.00 
0.83 
0.83 
0.00 


Fully  Im- 
plamanl- 
adnor)- 

iadtty 
PE 

RVUs 


5.82 

1.81 
4.01 
10.90 
3.11 
7.79 
ia90 
4.84 
9.06 
0.00 
5.37 
0.00 
0.00 
5.25 
0.00 
0.00 
1.20 
0.00 
4.04 
2.04 
^00 
9.37 
3.15 
6.22 
8.74 
1.49 
7.25 
9.75 
2.50 
7.25 
9.26 
2.01 
725 
NA 
NA 
NA 
0.80 
0.80 
0.00 
0.76 
0.71 
0.05 
6.09 
^08 
4.01 
0.21 
069 
0.19 
0.50 
0.90 
0.38 
0.52 
0.80 
0.07 
0.73 
0.51 
0.16 
0.35 
0.76 
0.31 
0.45 
0.71 
0.07 
0.64 
0.69 
0.19 
0.50 
0.91 
0.39 
0.52 
0.21 
0.05 
0.16 
1.16 
0.25 
0.91 
1.54 
0.29 
1.25 
1.24 
0.33 
0.91 


Year 
2001 
transt- 


noiv 
facility 

PE 
RVUs 


6.66 
2.63 
4.03 

12.36 
4.52 
7.84 

16.20 
7.09 
9.11 
0.00 
7.81 
0.00 
0.00 
7.74 
0.00 
0.00 
1.66 
0.00 
4.35 
2.34 
2.01 

10.19 
3.93 
6.26 
9.46 
2.17 
7.29 

10.94 
3.65 
7.29 

10.26 
2.97 
7.29 
NA 
NA 
NA 
0.99 
0.99 
0.00 
0.82 
0.72 
0.10 
6.37 
2.34 
4.03 
0.21 
0.73 
0.23 
0.50 
0.92 
0.40 
0.52 
0.85 
0.11 
0.74 
0.56 
0.21 
0.35 
0.80 
0.35 
0.45 
0.74 
0.10 
0.64 
0.72 
0.22 
0.50 
0.92 
0.40 
0.52 
0.28 
0.12 
0.16 
1.17 
0^5 
0.92 
1.55 
0.28 
1.26 
1.25 
0.33 
0.92 


Fuiy  im- 

piernent- 

sdtaal- 

ilyPE 

RVUs 


NA 

1.81 
NA 
NA 

3.11 
NA 
NA 

4.84 
NA 
NA 

5.37 
NA 
NA 

5.2S 
NA 
NA 

1.20 
NA 
NA 

^04 
NA 
NA 

3.15 
NA 
NA 

1.49 
NA 
NA 

2.50 
NA 
NA 

2.01 
NA 

4.50 

6.86 

749 
NA 

0.80 
NA 
NA 
NA 

0.05 
NA 

2.06 
NA 

0.21 
NA 

0.19 
NA 
NA 

0.38 
NA 
NA 

0.07 
NA 
NA 

0.16 
NA 
NA 

0.31 
NA 
NA 

0.07 
NA 
NA 

0.19 
NA 
NA 

0.39 
NA 
NA 

0.05 
NA 
NA 

0.25 
NA 
NA 

0.29 
NA 
NA 

0.33 
NA 


Year 

2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 

2.63 
NA 
NA 

4.52 
NA 
NA 

7.09 
NA 
NA 

7.81 
NA 
NA 

7.74 
NA 
NA 

1.66 
NA 
NA 

2.34 
NA 
NA 

3.93 
NA 

2.17 
NA 
NA 

3.65 
NA 
NA 

2.97 
NA 

6.51 

996 

10.46 

NA 

0.99 
NA 
NA 
NA 

010 
NA 

2.34 
NA 

0.21 
NA 

0.23 
NA 
NA 

0.40 
NA 
NA 

0.11 
NA 
NA 

0.21 
NA 
NA 

0.35 
NA 
NA 

0.10 
NA 
NA 

0.22 
fM 
fM 

0.40 
NA 
NA 

0.12 
NA 
NA 

0.25 
NA 
NA 

0.29 
NA 
NA 

0.33 
NA 


Mal- 

practk» 

RVUs 

Fully  im- 
plernent- 
ed  non- 
facility 
total 

0.33 

10.41 

0.12 

6.19 

0.21 

4.22 

0.62 

18.64 

0.22 

10.65 

0.40 

8.19 

0.79 

26.28 

0.34 

16.77 

0.45 

9.51 

0.00 

0.00 

0.41 

18.44 

0.00 

0.00 

0.00 

0.00 

0.39 

18.38 

0.00 

0.00 

0.00 

0.00 

0.10 

4.15 

0.00 

0.00 

0.26 

9.11 

0.15 

7.00 

0.11 

2.11 

0.95 

17.92 

0.42 

11.17 

0.53 

6.75 

0.47 

12.73 

0.11 

5.12 

0.36 

7.61 

0.54 

16.22 

0.18 

8.61 

0.36 

7.61 

0.50 

14.65 

0.14 

7.04 

0.36 

7.61 

0.32 

NA 

0.50 

NA 

0.54 

NA 

0.06 

2.75 

0.06 

2.75 

0.00 

0.00 

0.06 

0.99 

0.05 

0.76 

0.01 

0.23 

0.35 

11.33 

ai4 

7.11 

0.21 

4.22 

0.02 

0.75 

0.05 

1.19 

0.02 

0.66 

0.03 

0.53 

0.06 

1.88 

0.03 

1.33 

0.03 

0.55 

0.06 

1.03 

0.01 

0.25 

0.05 

0.78 

0.03 

0.92 

0.01 

0.55 

0.02 

0.37 

0.06 

1.56 

0.03 

1.06 

0.03 

0.48 

0.06 

0.92 

0.01 

053 

0.05 

0.69 

0.04 

1.18 

0.01 

0.65 

0.03 

0.53 

0.06 

1.89 

0.03 

1.34 

0.03 

0.55 

0.02 

0.39 

0.01 

0.22 

0.01 

0.17 

0.05 

1.85 

0.02 

0.91 

0.03 

0.94 

0.05 

2.32 

0.02 

1.04 

0.03 

1.28 

0.05 

2.12 

0.02 

1.18 

0.03 

0.94 

Year 
2001 
tiansi- 
tKmal 
non- 
faaKty 
total 


11.25 
7.01 
4.24 

20.30 

12.06 
e.24 

28.58 

19  02 
9.56 
0.00 

20.88 
0.00 
0.00 

20.87 
0.00 
0.00 
4.61 
0.00 
9.42 
7.30 
2.12 

18.74 

11.95 
6.79 

13.45 
5.80 
7.65 

17.41 
9.76 
7.65 

15.65 

8.00 

7.65 

h4A 

NA 

NA 

2.94 

2.94 

0.00 

1.05 

0.77 

0.28 

11.61 
7.37 
4.24 
0.75 
1.23 
0.70 
0.53 
1.90 
1.35 
0.55 
1.06 
0.29 
0.79 
0.97 
0.60 
0.37 
1.60 
1.12 
0.48 
0.95 
0.26 
0.69 
1.21 
0.68 
0.53 
1.90 
1.35 
0.55 
0.46 
0.29 
0.17 
1.86 
0.91 
0.95 
2.33 
1.04 
1.29 
2.13 
1.18 
0.95 


Fully  im- 
piernent- 
ed  facil- 
ity total 


NA 

6.19 

NA 

NA 

10.65 

NA 

NA 

16.77 

NA 

NA 

1844 

IM 

IM 

18.38 

NA 

NA 

4.15 
NA 
IM 

7.00 
NA 
NA 
11.17 
NA 
NA 

5.12 
NA 
NA 

8.61 
NA 
NA 

704 

NA 

15.33 

23.61 

25.71 

fM 

2.75 
NA 
NA 
NA 

0.23 
NA 

7.11 
NA 

0.75 
IM 

0.66 
IM 
NA 

1.33 
NA 
IM 

0.25 
NA 
NA 

0.55 
NA 
NA 

1.08 
NA 
IM 

0.23 
NA 
fM 

0.65 
IM 
NA 

1.34 
NA 
NA 

0.22 
NA 
NA 

0.91 
NA 
NA 

1.04 
NA 
NA 

1.18 
NA 


Year 
2001 
transi- 
tk>nal 
facility 
total 


NA 

7.01 

NA 

NA 

12.06 

NA 

NA 

19.02 

IM 

NA 

20.88 

NA 

NA 

20.87 

NA 

NA 

4.61 
NA 
NA 

7.30 
NA 
NA 
11.95 
NA 
NA 

5.80 
NA 
NA 

9.76 
NA 
NA 

8.00 

NA 

17.34 

26.73 

28  68 

NA 

294 
NA 
NA 
NA 

0.28 
NA 

7.37 
NA 

0.75 
NA 

0.70 
NA 
NA 

1.35 
NA 
NA 

0.29 
NA 
NA 

0.60 
NA 
NA 

1.12 
NA 
NA 

0.26 
NA 
IM 

0.68 
NA 
NA 

1.35 
NA 
NA 

0.29 
NA 
NA 

0.91 
NA 
NA 

1.04 

NA 

NA 

1.18 

NA 


Gkibal 


000 

000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


,  1 
FTV 

1 

93744 

93744 

26 

93744 

TC 

93760 

93762 

.  93770 

93770 

26 

93770 

TC 

93784 

93786 

.... 

93788 

93790 

93797 

93798 

..«. 

93799 

93799 

26 

93799 

TC 

93875 

93875 

26 

93875 

TC 

ti39^6 

93976 

26 

93976 

TC 

93978 

93978 

26 

93978 

TC 

93979 

939^9 

26 

93979 

TC 

S3980 

93980 

28 

93980 

TC 

93981 

93981 

28 

93981 

TC 

83990 

93990 

26 

'  CPT  codes  and  descnptions  only  are  copyright  2000  Amencan  Medk»i  Association.  All  Rigtrts  Reserved.  AppUcable  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  nghts  reserved. 
^  PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Global 

lity 

MA 

000 

7.01 

000 

NA 

000 

NA 

000 

2.06 

000 

NA 

000 

NA 

000 

9.02 

000 

NA 

000 

NA 

000 

0.88 

000 

NA 

000 

NA 

000 

0.87 

000 

NA 

000 

NA 

ZZ2 

4.61 

Z2Z 

NA 

ZZ2 

NA 

000 

7.30 

000 

NA 

000 

NA 

000 

1.95 

000 

NA 

000 

NA 

000 

s.ao 

000 

NA 

000 

NA 

000 

9.76 

000 

NA 

000 

NA 

000 

8.00 

000 

NA 

000 

7.34 

000 

6  73 

000 

868 

000 

NA 

000 

294 

000 

NA 

000 

NA 

XXX 

NA 

XXX 

0.28 

XXX 

NA 

000 

7.37 

000 

NA 

000 

0.75 

XXX 

NA 

XXX 

0.70 

XXX 

NA 

XXX 

NA 

XXX 

1.35 

XXX 

NA 

XXX 

NA 

XXX 

0.29 

XXX 

NA 

XXX 

NA 

XXX 

0.60 

XXX 

NA 

XXX 

NA 

XXX 

1.12 

XXX 

NA 

XXX 

NA 

XXX 

0.26 

XXX 

NA 

XXX 

NA 

XXX 

0.68 

XXX 

NA 

XXX 

NA 

XXX 

1.35 

XXX 

NA 

XXX 

NA 

XXX 

0.29 

XXX 

NA 

XXX 

NA 

XXX 

0.91 

XXX 

NA 

XXX 

NA 

XXX 

1.04 

XXX 

NA 

XXX 

NA 

XXX 

1.18 

XXX 

NA 

XXX 

CPTV 
HCPCS' 


93744 
93744 
93744 
93760 
93762 
93770 
93770 
93770 
93784 
93786 
93788 
93790 
93797 
93798 
93799 
93799 
93799 
93875 
93875 
93875 
93880 
93880 
93880 
93882 
93882 
93882 


Mod 


26 

TC 


26 
TC 


93886 

93886 

93888 

93888 

93888 

93922 

93922 

93922 

93923 

93923 

93923 

93924 

P3924 

93924 

93925 

93925 

93925 

93926 

93926 

93926 

93930 

93930 

93930 

93831 

93831 

93931 

93966 

93965 

93965 

93970 

93970 

93970 

93971 

93971 

93971 

9397S 

93975 

939?5 

i(39^6 

93976 

939^6 

939^8 

939'8 

939^8 

939^9 

939^9 

93979 

93980 

9398C  i 

93980  j 

9396- 

939?' 

9398- 

S399C' 

6  399C 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 
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A 

A 

A 

N 

N 

B 

B 

B 

N 

N 

N 

N 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescTpBo: 


Analyze  m  pacs  device  dual 

Analyze  hi  pace  device  dual 

Analyze  W  pace  device  dual 

Cephalic  thermogmni  

ParlpharBl  thennograni  

Measure  venous  pressure  .... 

Measure  venous  pressure  .... 

Measure  venous  pressure  .... 

Ambulatory  BP  monitonng  .... 

Ambulatory  BP  recording 

Ambulatory  BP  analysis 

Review/repon  BP  recording  .. 

Cardiac  rehab  

Cardiac  rehab/monitor  , 

Cardiovascular  procedure 

Cardiovascular  procedure 

Cardiovascular  procedure 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracrjinial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Intracranial  study  

Intracrarfial  study  

Intracranial  study  ....: 

Intracranial  study  

Intracranial  study  

Intracranial  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  „ 

Extremity  study  

Extremity  study  '. 

Extremity  study 

Loii»er  extremity  study 

Loiiver  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study „ 

Lower  extremity  study  

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study 

Extremity  study 

Vaacular  study _ 

Vascular  study , 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vaacular  study 

Vaacular  study _ 

Vaaoiar  study 

Vaacular  study 

Vascular  study 

PanHe  vaacular  study 

PanHs  vascular  study 

Panila  vaacular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Doppler  flow  testing  

Doppler  flow  testing  


I  Fully  Im- 
PhysH       Diemefn 
dan         »c  oo' 
taciiit> 


RVUs 


0.95 

0.00 

0.00 

0.00 

0.16 

0.16 

0.00 

0.00 

0.00 

0.00 

0.00 

0.18 

0.28 

0.00 

0.00 

0.00 

0.22 

0.22 

0.00 

0.60 

0.60 

0.00 

0.40 

0.40 

0.00 

0.94 

0.»4 

0.00 

0.62 

0.62 

0.00 

0.25 

0.25 

0.00 

0.45 

0.45 

0.00 

0.50 

0.50 

0.00 

0.58 

0.58 

0.00 

0.39 

0.39 

0.00 

0.46 

0.46 

0.00 

0.31 

0.31 

0.00 

0.35 

0.35 

0.00 

0.68 

0.66 

0.00 

0.45 

0.45 

0.00 

1.80 

1.80 

0.00 

^J^^ 

1.21 
0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.25 
1.25 
0.00 
0.44 
0.44 
0.00 
0.25 
0.25 


PE 
RVUs 


1.63 

0.36 

1.25 

0.00 

0.00 

0.08 

0.05 

0.03 

0.00 

0.00 

O.OO 

0.00 

0.34 

0.43 

0.00 

0.00 

0.00 

1.19 

0.08 

1.11 

3.98 

0.22 

3.76 

2.65 

0.15 

2.50 

4.64 

0.38 

4.26 

3.08 

0.24 

2.64 

1.25 

0.09 

1.16 

2.38 

0.17 

2.21 

2.57 

0.18 

2.39 

3.99 

0.21 

3.78 

2.66 

0.14 

2.52 

4.19 

0.17 

4.02 

2.78 

0.11 

2.67 

1.23 

0.13 

1.10 

4.42 

0.25 

4.17 

2.94 

0.16 

278 

5.39 

0.64 

4.75 

3.60 

0.43 

3.17 

4.13 

0.24 

3.89 

2.76 

0.17 

2.59 

3.96 

0.43 

3.53 

3.40 

0.15 

3.25 

2.62 

0.10 


Year 
2001 

"ansi- 
>ional 
.Torv 

tacMty 
PE 

RVUs 


1*4 

0.38 

1.26 

0.00 

0.00 

0.11 

0.08 

0.03 

0.00 

0.00 

0.00 

0.00 

0.31 

0.45 

0.00 

0.00 

0.00 

1.25 

0.13 

1.12 

4.05 

0.27 

3.78 

2.70 

0.18 

2.52 

4.69 

0.40 

4.29 

3.12 

0.26 

2.86 

1.31 

0.14 

1.17 

2.48 

0.26 

2.22 

2.70 

0.29 

2.41 

4.06 

0.26 

3.80 

2.72 

0.18 

2.54 

4.27 

0.23 

4.04 

2.84 

0.15 

2.69 

1.31 

0.20 

1.11 

4.50 

0.30 

4.20 

2.99 

0.19 

2.80 

5.38 

0.60 

4.78 

3.59 

0.40 

3.19 

4.20 

0.29 

3.91 

2.81 

0.20 

2.61 

410 

0.55 

3.55 

3.49 

0.22 

3.27 

2.67 

0.13 


Fi*y  irrv 


adlKj- 
ilyPE 
RVUs 


f4A 
0.38 

NA 
0.00 

0.x 

NA 

0.05 
NA 

0.00 

0.00 

0.00 

0.00 

0.07 

0.11 
NA 

0.00 
NA 
NA 

0.08 
NA 
NA 

0.22 
NA 
NA 

0.15 
NA 
NA 

0.38 
NA 
NA 

0.24 
NA 
NA 

0.09 
NA 
NA 

0.17 
NA 
NA 

0.18 

NA 

NA 

0.21 

NA 

NA 

0.14 

NA 

NA 

0.17 

NA 

NA 
0.11 

NA 

NA 
0.13 

NA 

NA 
0.25 

NA 

NA 
0.16 

NA 

NA 
0.64 

NA 

NA 
0.43 

NA 

NA 
0.24 

NA 

NA 
0.17 

NA 

NA 
0.43 

NA 

NA 
0.15 

NA 

NA 
0.10 


Year 
2001 


RVUs 


OJX 

NA 

0.00 

0.00 
NA 

0.08 
NA 

0.00 

0.00 

0.00 

0.00 

0.11 

0.21 
NA 

0.00 
NA 
NA 

0.13 
NA 
NA 

027 
NA 
NA 

018 
NA 
NA 

0.40 
NA 
NA 

0.26 
NA 
NA 

0.14 
NA 
NA 

0.26 
NA 
NA 

0.29 
NA 
NA 

0.26 
NA 
NA 
0.18 
NA 
NA 
0.23 

NA 

NA 
0.15 

NA 

NA 
0.20 

NA 

NA 
0.30 

NA 

NA 
0.19 

NA 

NA 
0.60 

NA 

NA 
0.40 

NA 

NA 
0.29 

NA 

NA 
0.20 

NA 

NA 
0.55 

NA 

NA 
0.22 

NA 

NA 
0.13 


pcadioe 
RVUs 


0.06 
0X12 
0.03 

0.00 

0.00 

0.02 

0.01 

0.01 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.00 

0.00 

0.00 

0.10 

0.01 

0.09 

0.34 

0.04 

0.30 

0.22 

0.03 

0.19 

0.38 

0.05 

0.33 

0.27 

0.04 

0.23 

0.13 

0.02 

0.11 

0.23 

0.04 

0.19 

0^7 

0.05 

0.22 

0.34 

0.04 

0.30 

0.23 

0.03 

0.20 

0.35 

0.03 

0.32 

0.23 

0.02 

0.21 

0.12 

0.02 

0.10 

0.39 

0.05 

0.34 

0.26 

0.03 

0.23 

0.47 

0.10 

0.37 

0.32 

0.06 

0.26 

0.37 

0.05 

0.32 

0.24 

0.03 

0.21 

0.37 

0.08 

0.29 

O.X 

0.03 

0.27 

0.21 

0.01 


Fulysn- 


ed  norv 
tactty 


2.63 

1J6 

1.28 

0.00 

0.00 

0.26 

0.22 

0.04 

0.00 

0.00 

0.00 

0.00 

0.53 

0.72 

0.00 

0.00 

0.00 

1.51 

0J1 

1.20 

4.92 

0.86 

4.06 

3.27 

0.58 

2.69 

5.96 

1.37 

4.59 

3.97 

0.90 

3.07 

1.63 

0.36 

1.27 

3.06 

0.66 

2.40 

3.34 

0.73 

2.61 

4.91 

083 

4.08 

3.28 

0.56 

272 

5.00 

0.66 

4.34 

3.32 

0.44 

2.88 

1.70 

0.50 

1.20 

5.49 

0.96 

4.51 

3.65 

0.64 

3.01 

7.86 

2.54 

5.12 

5.13 

1.70 

3.43 

5.15 

0.94 

4.21- 

3.44 

0.64 

2.80 

5.58 

1.76 

3.82 

4.14 

0.62 

3.52 

3.08 

0.36 


2001 


norv- 
lacHy 


2.64 

1.36 

1.29 

0.00 

0.00 

0.29 

0.25 

0.04 

0.00 

0.00 

0.00 

0.00 

0.50 

0.74 

0.00 

0.W 

0.00 

1.57 

0.36 

1.21 

4.99 

0.91 

4.06 

3.32 

0.61 

2.71 

6.01 

1.39 

462 

4.01 

0.92 

3.09 

1.69 

0.41 

1.28 

3.16 

0.75 

2.41 

3.47 

0.84 

263 

496 

0.88 

4.10 

3.34 

0.60 

2.74 

5.08 

0.72 

4.36 

3.38 

048 

2.90 

1  78 

0.57 

^2^ 

5.57 

1.03 

4.54 

3.70 

0,67 

3.03 

7.65 

2.50 

5.15 

512 

1.67 

3.45 

522 

0.99 

4.23 

3.49 

0.67 

282 

572 

1.88 

3.84 

4.23 

0.69 

3.54 

313 

0.39 


Ft«yim- 


adladi- 
Ry  total 


1.35 
NA 

0.00 

OJOO 
NA 

0.22 
NA 

0.00 

0.00 

0.00 

0.00 

0.26 

0.40 
NA 

0.00 
NA 
NA 

0.31 
NA 
NA 

0.86 
NA 
NA 

0.58 
NA 
NA 

1.37 
NA 
NA 

0.90 
NA 
NA 

0.36 
NA 
NA 

0.66 
NA 
NA 

0.73 
NA 
NA 

0.83 
NA 
NA 

0.56 

NA 

NA 

0.66 

NA 

NA 
0.44 

NA 

NA 
0.50 

NA 

NA 
0.96 

NA 

NA 
0.64 

NA 

NA 
254 

NA 

NA 
1.70 

NA 

NA 
0.94 

NA 

NA 
0.64 

NA 

NA 
1.76 

NA 

NA 
0.62 

NA 

NA 
0.36 


Vav 
2001 


tacHy 


GktM 


NA 

XXX 

1.36 

XXX 

NA 

XXX 

0.00 

XXX 

0.00 

XXX 

NA 

XXX 

025 

XXX 

NA 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

030 

000 

0.50 

000 

NA 

XXX 

0.00 

XXX 

NA 

XXX 

NA 

XXX 

0.36 

XXX 

NA 

XXX 

NA 

XXX 

0.91 

XXX 

NA 

XXX 

NA 

XXX 

0.61 

XXX 

NA 

XXX 

NA 

XXX 

139 

XXX 

NA 

XXX 

NA 

XXX 

092 

XXX 

NA 

XXX 

NA 

XXX 

0.41 

XXX 

NA 

XXX 

NA 

XXX 

075 

XXX 

NA 

XXX 

NA 

XXX 

0.84 

XXX 

NA 

XXX 

NA 

XXX 

0.88 

XXX 

NA 

XXX 

NA 

XXX 

0.60 

XXX 

NA 

XXX 

NA 

XXX 

0.72 

XXX 

NA 

XXX 

NA 

XXX 

0.48 

XXX 

NA 

XXX 

NA 

XXX 

0.57 

XXX 

NA 

XXX 

NA 

XXX 

1.03 

XXX 

NA 

XXX 

NA 

XXX 

0.67 

XXX 

NA 

XXX 

NA 

XXX 

2.50 

XXX 

NA 

XXX 

NA 

XXX 

1.67 

XXX 

NA 

XXX 

NA 

XXX 

099 

XXX 

NA 

XXX 

NA 

XXX 

0.67 

XXX 

NA 

XXX 

NA 

XXX 

1J8 

XXX 

NA 

XXX 

NA 

XXX 

0.69 

XXX 

NA 

XXX 

NA 

XXX 

0.39 

XXX 

'  CPT  cooes  anc  aescnptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FAHSCFARS  Aooiv 
'Copyngfit  1 994  Amencan  Dental  Association  All  nghts  reserved.  "•t-/- 

^PE  RVUs  =  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
MCPCS» 


Mod 


93990 
94010 

TC 

94010 

26 

94010 

TC 

94014 

94015 

94016 

94060 

94060 

26 

94060 

TC 

94070 

94070 

26 

94070 

TC 

94150 

94150 

26 

94150 

TC 

94200 

94200 

26 

94200 

TC 

94240 

94240 

26 

94240 

TC 

94250 

94250 

26 

94250 

TC 

94260 

94260 

26 

94260 

TC 

94350 

94350 

26 

94350 

TC 

94360 

94360 

26 

94360 

TC 

94370 

94370 

26 

94370 

TC 

94375 

94375 

26 

94375 

TC 

94400 

94400 

26 

94400 

TC 

94450 

94450 

26 

94450 

TC 

94620 

94620 

26 

94620 

TC 

94621 



94621 

26 

94621 

TC 

94640 

94642 

94650 

94651 

94652 

94656 

94657 

94660 

94662 

94664 

94665 

94667 

94668 

94680 

94680 

26 

94680 

TC 

94681 

94681 

26 

94681 

TC 

94690 

94690 

26 

94690 

TC 

94720 

94720 

26 

94720 

TC 

94725 

94725 

26 

94725 

TC 

94750 

94750 

26 

Status 


Descriptkxi 


Doppler  flow  testing  

Brsattung  capacity  lest    

Breattiing  capacity  test  

Braaltvng  capacity  lest  

Patient  recorded  apkomatfy  .... 
Patient  recorded  sptrometry  .... 

Review  patiefrt  spirometry  

Evaluation  01  wtioezing 

Evaluation  of  wtieezing „.. 

Evaluation  of  wtieezing 

Evaluation  of  wtieezing 

Evaluation  of  wtieezing 

Evaluation  of  wtieezing , 

Vital  capacity  test 

Vital  capacity  lest 

Vital  capacity  test 

Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 

Residual  lung  capacity  

Residual  lung  capacity 

Residual  lung  capacity 

Expired  gas  collection 

Expired  gas  collection 

Expired  gas  collection 

Thoracic  gas  volume 

Thoracic  gas  volume 

Thoracic  gas  volume 

Lung  nitrogen  washout  curve  .. 
Lung  nitrogen  washout  curve  . 
Lung  nitrogen  washout  curve  . 

Measure  airflow  resistance 

Measure  airflow  resistance 

Measure  airflow  resistance 

Breath  airway  closing  volume 
Breath  ainway  closing  volume 
Breath  airway  closing  volume  . 
Respiratory  flow  volume  loop  . 
Respiratory  flow  volume  loop  , 
Respiratory  flow  volume  loop 
C02  breathing  response  curve 
C02  breathing  response  curve 
C02  breathing  response  cun^e 

Hypoxia  response  curve  

Hypoxia  response  cun/e  

Hypoxia  response  curve  

Pulmonary  stress  test/simple  .. 
Pulmonary  stress  test/simple  .. 
Pulmonary  stress  test/slmpla  .. 

Pulm  stress  test'complex 

Pulm  stress  test/complex 

Pulm  stress  test/complex 

/Virway  inhalation  treatment  .... 
Aerosol  inhalation  treatment ... 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 

Initial  ventilator  mgmt 

Continued  ventilator  mgmt .«... 
Pos  ainivay  pressure.  CPAP  ... 

^4eg  press  ventilation,  cnp  

Aerosol  or  vapor  inhalations  ... 
Aerosol  or  vapor  inhalations  ... 

Chest  wall  manipulation 

Chest  wall  manipulation 

Exhaled  air  analysis.  o2  

Exhaled  air  analysis.  o2  

Exhaled  air  analysis.  o2  

Exhaled  air  analysis.  o2/co2  ... 
Exhaled  air  analysis.  o2/co2  ... 
Exhaled  air  analysis.  o2/co2  ... 

Exhaled  air  analysis 

Exhaled  air  analysis 

Exhaled  air  analysis 

Monoxide  diffusing  capacity  ... 
Monoxide  diffusing  capacity  ... 
Monoxide  diffusing  capacity  ... 
Membrane  diffusion  capacity  . 
Membrane  diffusion  capacity  .. 
Mecrtbrane  diffusion  capacity 
Pulmonary  compliance  study  .. 
Pulmonary  compliance  study  .. 


Physi- 
cian 
work 

RVUs 

Fully  Im- 
plertierYt- 
ed  non- 

fadWy 
PE 

RVUs 

0.00 

2.52 

0.17 

0.47 

0.17 

0.05 

0.00 

0.42 

0.52 

0.83 

o.m 

0.62 

0.52 

0.21 

0.31 

1.04 

0.31 

0.09 

0.00 

0.95 

0.60 

1.66 

0.60 

0.18 

0.00 

1.48 

0.07 

0.12 

0.07 

0.03 

0.00 

0.09 

0.11 

0.28 

0.11 

0.03 

0.00 

0.25 

0.26 

0.77 

0.26 

0.08 

O.OO 

0.69 

0.11 

0.17 

0.11 

0.03 

0.00 

0.14 

0.13 

0.59 

0.13 

0.04 

0.00 

0.55 

0.26 

0.63 

0J» 

0.08 

0.00 

0.55 

0.26 

1.06 

0.26 

0.08 

0.00 

0.98 

0.26 

0.35 

0.26 

0.08 

0.00 

0.27 

0.31 

0.58 

0.31 

0.09 

0.0O 

0.49 

0.40 

0.45 

0.40 

0.13 

0.00 

0.32 

0.40 

0.52 

0.40 

0.13 

0.00 

0.3S 

0.64 

1.64 

0.64 

0.20 

0.00 

1.44 

1.42 

1.88 

1.42 

0.44 

0.00 

1  44 

0.00 

0.59 

0.00 

0.00 

•  0.00 

0.56 

0.00 

0.51 

0.00 

060 

1.22 

NA 

0.83 

NA 

0.76 

0.57 

0.76 

1^ 

0.00 

0.43 

0.00 

0.46 

0.00 

0.60 

0.00 

0.59 

0.26 

0.61 

0.26 

0.09 

0.00 

0.52 

0.20 

1.46 

0.20 

0.06 

0.00 

1.40 

0.07 

0.56 

0.07 

0.02 

0.00 

0.54 

0.26 

0.93 

0.26 

0.08 

0.00 

0.85 

0.26 

1.84 

0.26 

0.08 

0.00 

1.76 

0.23 

0.66 

0.23 

0.07 

Year 

2001 
transi- 
tior^ 

non- 
(acWty 

PE 
RVUs 


2.54 
0.53 
0.11 
0.42 
0.78 
0.57 
0.21 
1.12 
0.16 
0.96 
1.73 
0.24 
1.49 
0.14 
0.05 
0.09 
0.31 
0.06 
0.25 
0.82 
0.12 
0.70 
0.20 
0.06 
0.14 
0.62 
0.07 
0.55 
0.67 
0.12 
0.55 
1.10 
0.11 
0.99 
0.37 
0.10 
0.27 
0.62 
0.13 
0.49 
0.55 
0.23 
0.32 
0.55 
0.16 
0.39 
1.79 
0.34 
1.45 
1.97 
0.52 
1.45 
0.55 
0.00 
0.52 
0.48 
0.56 
NA 
NA 
0.62 
NA 
0.46 
0.47 
0.60 
0.54 
0.67 
0.15 
0.52 
1.52 
0.11 
1.41 
0.57 
0.03 
0.54 
098 
0.12 
086 
1.88 
0.11 
1.77 
0.71 
0.12 


Fully  im- 
plernent- 
ed  facu- 
lty PE 
RVUs 


NA 

NA 

0.05 

NA 

NA 

NA 

0.21 

NA 

0.09 

NA 

NA 

0.18 

NA 

NA 

0.03 

NA 

NA 

0.03 

NA 

NA 

0.08 

NA 

NA 

0.03 

NA 

NA 

0.04 

NA 

NA 

0.08 

NA 

NA 

0.08 

NA 

NA 

0.08 

NA 

NA 

0.09 

NA 

NA 

0.13 

NA 

NA 

0.13 

NA 

NA 

0.20 

NA 

NA 

0.44 

NA 

019 

0.00 

0.18 

0.17 

0.19 

0.33 

0.25 

0.23 

0.24 

0.14 

0.15 

0.19 

0.18 

NA 

0.09 

NA 

NA 

0.06 

NA 

NA 

0.02 

NA 

NA 

0.08 

NA 

NA 

0.08 

NA 

NA 

0.07 


Year 

2001 

transi- 
tional 
facility 

PE 
RVUs 


NA 

NA 

0.11 

NA 

NA 

NA 

0.21 

NA 

0.16 

NA 

NA 

0.24 

NA 

NA 

0.05 

NA 

NA 

0.06 

NA 

NA 

012 

NA 

NA 

0.06 

NA 

NA 

0.07 

NA 

NA 

0.12 

NA 

NA 

0.11 

NA 

NA 

010 

NA 

NA 

013 

NA 

NA 

0.23 

NA 

NA 

016 

NA 

NA 

0.34 

NA 

NA 

0.52 

NA 

0.25 

0.00 

0.24 

0.23 

0.25 

0.56 

0.36 

0.37 

0.26 

0.24 

0.24 

0.29 

0.23 

NA 

0.15 

NA 

NA 

0.11 

NA 

NA 

0.03 

NA 

NA 

0.12 

NA 

NA 

Oil 

NA 

NA 

0.12 


Mal- 
practice 
RVUs 


0.20 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.06 
0.01 
0.05 
0.10 
0.02 
0.08 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.02 
0.01 
0.01 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.06 
0.01 
0.05 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.07 
0.02 
0.05 
0.03 
0.01 
0.02 
0.11 
0.03 
0.08 
0.11 
0.03 
0.08 
0.02 
0.00 
0.02 
0.02 
0.06 
0.06 
0.03 
0.03 
0.02 
0.03 
0.04 
0.04 
0.02 
0.06 
0.01 
0.05 
0.11 
0.01 
0.10 
0.04 
0.01 
0.03 
0.06 
0.01 
0.05 
0.11 
0.01 
0.10 
0.04 
0.01 


Fully  im- 
plement- 
ed non- 
facility 
total 


2.72 
0.67 
0.23 
0.44 
1.38 
0.63 
0.75 
1.41 
0.41 
1.00 
236 
0.80 
1.56 
0.21 
0.11 
O10 
0.42 
0.15 
0.27 
1.08 
0.35 
073 
0.30 
0.15 
0.15 
0.76 
0.18 
0.58 
0.93 
0.35 
0.58 
1.38 
0.35 
1.03 
0.64 
0.35 
0.29 
0.92 
0.41 
0.51 
0.92 
0.55 
0.37 
0.95 
0.54 
0.41 
2.39 
0.87 
1.52 
3.41 
1.89 
1  52 
0.61 
0.00 
0.58 
0.53 
0.66 
NA 
NA 
1.36 
NA 
0.46 
0.50 
0.64 
0.61 
0.93 
0.36 
0.57 
1.77 
0.27 
1.50 
0.67 
0.10 
0.57 
1.25 
0.35 
0.90 
221 
0.35 
1.86 
0.93 
0.31 


Year 
2001 
transi- 
tional 
non- 
fadlity 
total 


2.74 
0.73 
0.29 
0.44 
1.33 
0.58 
0.75 
1.49 
048 
1.01 
2.43 
0.86 
1.57 
0.23 
0.13 
0.10 
0.45 
0.18 
0.27 
1.13 
0.39 
0.74 
0.33 
0.18 
0.15 
0.79 
0.21 
0.58 
0.97 
0.39 
0.58 
1.42 
0.38 
1.04 
0.66 
0.37 
0.29 
0.96 
0.45 
0.51 
1.02 
0.65 
0.37 
0.98 
0.57 
0.41 
2.54 
1.01 
1.53 
3.50 
1.97 
1.53 
0.57 
0.00 
0.54 
0.50 
062 
NA 
NA 
1.41 
NA 
0.49 
0.51 
0.64 
0.56 
0.99 
0.42 
0.57 
183 
0.32 
1.51 
0.68 
Oil 
0.57 
1.30 
0.39 
0.91 
225 
0.38 
1.87 
0.98 
0.36 


Fully  im- 
platnent- 
ed  facil- 
ity total 


NA 

NA 

0.23 

NA 

NA 

NA 

0.75 

NA 

0.41 

NA 

NA 

0.80 

NA 

NA 

0.11 

NA 

NA 

0.15 

NA 

NA 

0.35 

NA 

NA 

0.15 

NA 

NA 

0.18 

NA 

NA 

0.35 

NA 

NA 

0.35 

NA 

NA 

0.35 

NA 

NA 

0.41 

NA 

NA 

055 

NA 

NA 

0.54 

NA 

NA 

0.87 

NA 

NA 

1.89 

NA 

0.21 

0.00 

0  20 

0.19 

0.25 

1.61 

1.11 

1.02 

1.02 

0.17 

0.19 

0.23 

020 

NA 

0.36 

NA 

NA 

0.27 

NA 

NA 

010 

NA 

NA 

0.35 

NA 

NA 

0.35 

NA 

NA 

0.31 


Year 
2001 
transi- 
tional 
taciNty 
total 


Global 


NA 

NA 

0.29 

NA 

NA 

NA 

0.75 

NA 

0.48 

NA 

NA 

0.« 

NA 

NA 

013 

NA 

NA 

0.18 

NA 

NA 

0.39 

NA 

NA 

018 

NA 

NA 

021 

NA 

NA 

0.39 

NA 

NA 

0.38 

NA 

NA 

037 

NA 

NA 

0.45 

NA 

NA 

0.65 

NA 

NA 

0.57 

NA 

NA 

1.01 

NA 

NA 

1.97 

NA 

0.27 

0.00 

0.26 

025 

0.31 

1.84 

122 

1.16 

1.04 

027 

028 

0.33 

0.25 

NA 

0.42 

NA 

NA 

0.32 

NA 

NA 

0.11 

NA 

NA 

0.39 

NA 

NA 

0.38 

NA 

NA 

0.36 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XAX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


;  I 

!l 

CPTV 

K 

HCPCS' 

94750 

TC 

94760 

.... 

94761 

94762 

94770 

.... 

94770 

26 

M770 

TC 

J4772 

94772 

26 

94772 

TC 

94799 

94799 

26 

94799 

TC 

95004 

95010 

95015 



9S024 

95027 



95028 

95044 

95052 

95056 

95060 

95065 

95070 

95071 

95075 

95078 

95115 

95117 

95120 

95125 

95130 

95131 

95132 

95133 

95134 

95144 

95145 

95146 

95147 



95148 

95149 

95165 

95170 



95180 

95199 

95805 

95805 

26 

9S805 

TC 

05806 

95806 

26 

95806 

TC 

95807 

95807 

20 

95807 

TO 

95808 

95808 

26 

95808 

TC 

95810 

95810 

26 

95810 

TC 

95811 

95811 

26 

95811 

TC 

95812 

95812 

26 

95812 

TC 

95813 

95813 

26 

95813 

TC 

95816 

95816 

26 

95816 

TC 

95819 

95819 

26 

95819 

TC 

95822 

95822 

26 

55822 

TC 

95824 

95824 

26 

'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medical  Association  All  Rights  Resen«d.  /Applicable  FARS/DFARS  /Apply. 
'Copyright  1994  Amencan  Dental  /Association  M  nghts  resenred. 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units 


Federal  Register/ Vol.  65,  No.  137 /Monday,  July  17,  2000 / Proposed  Rules 


44319 


NA 

XXX 

NA 

XXX 

0.29 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

075 

XXX 

NA 

XXX 

046 

XXX 

NA 

XXX 

NA 

XXX 

086 

XXX 

MA 

XXX 

NA 

XXX 

013 

XXX 

NA 

XXX 

NA 

XXX 

018 

XXX 

NA 

XXX 

NA 

XXX 

039 

XXX 

NA 

XXX 

NA 

XXX 

018 

XXX 

NA 

XXX 

NA 

XXX 

0.21 

XXX 

NA 

XXX 

NA 

XXX 

0.39 

XXX 

NA 

XXX 

NA 

XXX 

0.36 

XXX 

NA 

XXX 

NA 

XXX 

037 

XXX 

NA 

XXX 

NA 

XXX 

045 

XXX 

NA 

XXX 

NA 

XXX 

0.65 

XXX 

NA 

XXX 

NA 

XXX 

0.57 

XXX 

NA 

XXX 

NA 

XXX 

1.01 

XXX 

NA 

XXX 

NA 

XXX 

197 

XXX 

NA 

XXX 

027 

XXX 

0.00 

XXX 

026 

XXX 

0.25 

XXX 

0.31 

XXX 

1.84 

XXX 

1.22 

XXX 

1.16 

XXX 

104 

XXX 

027 

XXX 

028 

XXX 

033 

XXX 

0.25 

XXX 

NA 

XXX 

0.42 

XXX 

NA 

XXX 

NA 

XXX 

0.32 

XXX 

NA 

XXX 

NA 

XXX 

011 

XXX 

NA 

XXX 

NA 

XXX 

0.39 

XXX 

NA 

XXX 

NA 

XXX 

0.36 

XXX 

NA 

XXX 

NA 

XXX 

0.36 

XXX 

CPTV 
HCPCS* 


94750 

94760 

94761 

94762 

94770 

94770 

94770 

94772 

94772 

94772 

94799 

94799 

94799 

95004 

95010 

95015 

95024 

95027 

95028 

95044 

95052 

95056 

9S060 

95065 

95070 

95071 

95075 

95078 

95115 

95117 

95120 

95125 

95130 

95131 

95132 

95133 

95134 

95144 

95145 

95146 

95147 

95148 

95149 

95165 

95170 

95180 

96199 

9S80S 

9S805 

95805 

S6606 


Mod 


TC 


26 
TC 


26 
TC 


26 
TC 


95807 
95807 
95807 
SS808 
95808 
95808 
95810 
95810 
95810 
95811 
95811 
95811 
95812 
96812 
95812 
95813 
95813 
95813 
95816 
95816 
95816 
95819 
95619 
95819 
95822 
•5822 
15822 
95824 
95824 


26 

TC 


28 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Reuvted  Information— Continued 


Status 


26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 

^ 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Pulmonary  compliance  study  .... 

Measure  blood  oxygen  level 

Measure  blood  oxygen  level 

Measure  blood  oxygen  level 

Exhaled  cartx>n  dioxide  last 

ExtMlad  caitior  dioxide  test 

Extialed  cartMn  dioxide  test  

Breath  recording,  infant    

Breath  recording,  infant  

Breath  recording,  infant  

Pulmonary  service/procedure  ... 

Pulmonary  service/procedure  ... 

Pulmonary  servx:«/procadu(B  ... 

Allergy  skin  tests 

Sensitivity  skin  tests  , 

Sensitivity  skin  tests  

Allergy  skin  tests 

Skin  end  potnt  titration 

Allergy  skin  tests 

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests  

Eye  allergy  tests  

Nose  allergy  test 

Bronchial  allergy  tests  

Bronchial  allergy  tests  

Ingestion  challenge  test 

Provocative  testing  

Immunotherapy,  one  injection  ... 

Immunotfierapy  injections  

Immunotharapy.  one  mjectian  ... 

Immunotherapy,  many  antigens 

Immunolhacapy,  insect  venom    . 

Immunotherapy,  insect  venoms  . 

Immunotherapy,  insect  venoms  . 
Immunottierapy,  insect  verxjms  . 
Immunotherapy,  insect  venoms . 

Antigen  tfierapy  servk»s  

Antigen  therapy  services    

Antigan  therapy  services     

Antigan  tfierapy  services    

Antigen  tfierapy  services  

Antigen  tfierapy  services  

Antigen  therapy  sennces  

Antigen  therapy  servces  

Rapid  desensitization 

Allergy  immunology  services  

Multiple  sleep  latency  test  

Multiple  sleep  latency  test  

Multiple  sleep  latency  test  

Sleep  study,  unattended 

Sleep  study,  unattended 

Sleep  study,  unattended 

Sleep  study,  attended 

Sleep  study,  attended 

Sleep  study,  attended 

Polysomnography,  1-3 

Polysomnography,  1-3 

Polysomnography,  1-3 

Polysomnography,  4  or  more  

Polysomnography,  4  or  more  

Polysomnography,  4  or  more  

Polysomnograpfiy  w/cpap  

Polysomnography  w/cpap 

Polysomnography  w/cpap 

Electroencephalogram  (EEG) 

Electroencephatogram  (EEG) 

Electroencephalogram  (EEQ) 

Electroencephalogram  (EEQ) 

Electroencephatogram  (EEG) 

Electroencephatogram  (EEG) 

Etectroencepnalogram  (EEG)  

ElectroencepMalogram  (EEG)  

Electroencephatogram  (EEG) 

Electroencephatogram  (EEG) 

Electroencephatogram  (EEG) 

Electroencephalogram  (EEG)  

Sleep  elecfroencephalogram  , 

Sleep  electroerx»phalogram  

Sleep  elecfroencepnalogram  

Electroencephalography  

Electroencephalography  


Physi- 
cian 
work 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.95 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.06 

0.06 

0.06 

0.06 

o.oe 

0.06 

0.06 

0.06 

2.01 

0.00 

1.88 

1.88 

0.00 

1.66 

1.66 

0.00 

1.66 

1.66 

0,00 

2.65 

2.65 

0.00 

3.53 

3.53 

0.00 

3.80 

3.80 

0.00 

1.08 

1.06 

0.00 

1.73 

1.73 

0.00 

1.08 

1.08 

0.00 

1.08 

1.08 

0.00 

1.06 

i.oe 

0.00 
0.74 
0.74 


Fully  im- 
plement- 
ed non- 

fadWy 
PE 

RVUs 


0.59 
0.07 
0.14 
0.11 
0.34 
0.04 
0.30 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.39 
0.41 
0.15 
0.15 
0.23 
0.21 
0.25 
0.18 
0.35 
051 
2.31 
295 
0.80 
0.25 
039 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.22 
0.45 
0.60 
0.74 
0.75 
0.92 
0.23 
0.23 
1.50 
0.00 
9.74 
0.66 
9.06 
2.21 
0.53 
1.68 
7.01 
0.53 
6.48 
10.89 
0.92 
9.97 
17.47 
1.18 
16.29 
14.75 
1.28 
13.47 
3.00 
0.45 
2.55 
4.41 
0.72 

ao9 

3.06 
0.46 
2.80 
3.24 
0.46 
2.78 
2.07 
0.48 
1.61 
0.69 
0.32 


Year 

2001 
transi- 
tkmal 

non- 
fadWy 

PE 
RVUs 


0.59 

0.12 

0.28 

0.38 

0.36 

0.06 

0.30 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.10 

0.32 

0.34 

0.15 

0.15 

0.23 

0.21 

0.25 

0.16 

0.35 

0.21 

232 

2.97 

1.14 

0.25 

0.39 

0.51 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

043 

062 

0.80 

0.81 

1.00 

0.20 

0.27 

1.16 

0.00 

6.80 

0.65 

8.15 

3.60 

1.06 

2.54 

7.47 

0.90 

6.57 

10.55 
1.36 
9.19 

15.48 
1.55 

13.93 

13.56 
1.86 

11.90 

2.75 

0.47 

2.28 

3.82 

0.68 

3.14 

2.71 

0.42 

2.29 

292 

0.48 

2.44 

2.18 

0.50 

1.68 

1.12 

0.40 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


NA 
0.02 
0.05 
NA 
NA 
0.04 
NA 
NA 
0.00 
NA 
NA 
O.OO 
NA 
0.10 
0.06 
0.07 
0.15 
NA 
NA 
0.21 
0.25 
0.18 
NA 
NA 
NA 
NA 
0.39 
NA 
0.39 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.03 
0.03 
0.02 
0.02 
0.02 
0.02 
0.02 
0.87 
0.00 
NA 
0.86 
NA 
fM 
0.53 
NA 
NA 
0.53 
NA 
NA 
0.92 
fM 
NA 
1.18 
NA 
NA 
1.28 
NA 
NA 
0.45 
NA 
NA 
0.72 
NA 
NA 
0.46 
NA 
NA 
0.46 
NA 
NA 
0.46 
NA 
NA 
0.32 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


1  Fully  im- 
Mal-      !  plement- 
practice      ed  non- 


NA 

0.06 

0.21 

NA 

NA 

0.06 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

010 

0.06 

0.08 

0.15 

NA 
02^ 
0.25 
0.18 
NA 
NA 
NA 
UA 
0.83 
NA 
0.39 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.06 
0.12 
0.19 
0.26 
0.26 
0.33 
0.04 
011 
0.69 
0.00 
NA 
0.65 
NA 
NA 
1.06 
NA 
NA 
0.90 
NA 
NA 
1.36 
NA 
NA 
1.55 
NA 
NA 
1.66 
NA 
NA 
0.47 
NA 
NA 
0.68 
NA 
NA 
0.42 
NA 
NA 
0.46 
NA 
NA 
0.50 
NA 
NA 
0.40 


RVUs 


0.03 
0.02 
0.05 
0.08 
0.07 
OjOI 
0.06 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
■   0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
001 
0.02 
0.01 
0.02 
0.02 
0.03 
0.02 
0.02 
0.02 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
001 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.06 
0.00 
0.35 
0.06 
0.29 
0.32 
005 
0.27 
0.41 
0.05 
0.38 
0.45 
0.09 
0.36 
0.47 
0.11 
0.36 
0.49 
0.12 
0.37 
0.13 
0.04 
0.09 
0.16 
0.07 
0.09 
0.12 
0.04 
0.06 
0.12 
0.04 
0.06 
0.15 
0.04 
011 
0.05 
0.03 


facilily 
total 


0.62 
0.09 
019 
0.19 
0.56 
0.20 
036 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.11 
0.55 
0.57 
016 
0.16 
0.24 
0.22 
0.26 
0.19 
0.37 
0.22 
2.33 
2.97 
1.78 
0.27 
0.41 
0.53 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.29 
0.52 
0.67 
0.81 
082 
0.99 
0.30 
0.30 
3.57 
0.00 
11.97 
2.60 
9.37 
4.19 
2.24 
1.95 
9.08 
2.24 
6.84 
13.99 
3.66 
10.33 
21.47 
4.82 
16.65 
19.04 
5.20 
13.84 
4.21 
1.57 
2.64 
8.30 

^52 

3.78 
4.26 
1.58 
2.88 
4.44 
1.58 
286 
3.30 
1.58 
1.72 
1.48 
1.09 


Year 
2001 
transi- 
tional 
non- 
fadlity 
total 


Fully  im- 
plement- 
ed fadl- 
ity  total 


0.62 
0.14 
0.33 
0.46 
0.58 
0.22 
0.36 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.11 
0.48 
0.50 
016 
016 
0.24 
0.22 
0.26 
019 
0.37 
0.22 
2.34 
2.99 
2.12 
0.27 
0.41 
0.53 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.27 
0.50 
0.69 
0.87 
0.88 
1.07 
0.27 
0.34 
3.23 
0.00 
11.03 
259 
8.44 
5  58 
2.77 
2.81 
9.54 
281 
693 
13.65 
4.10 
9.55 
19.48 
5.19 
14.29 
17.85 
5.58 
12.27 
3.96 
1.59 
2.37 
5.71 
2  48 
3.23 
3.91 
1.54 
237 
4.12 
1.60 
2.52 
3.41 
1.62 
1.79 
1.91 
1,17 


NA 
0.04 
0.10 
NA 
NA 
0.20 
NA 
NA 
0.00 
NA 
NA 
0.00 
NA 
Oil 
0.22 
0.23 
016 
NA 
NA 
0.22 
0.26 
019 
NA 
NA 
NA 
NA 
1.37 
NA 
041 
0.53 
000 
000 
000 
000 
0.00 
000 
000 
010 
0.10 
0.10 
0.09 
0.09 
0.09 
0.09 
0.09 
2.94 
0.00 
NA 
2.80 
NA 
NA 
2.24 
NA 
NA 
224 
NA 
NA 
3.66 
NA 
NA 
482 
NA 
NA 
5.20 
NA 
NA 
1.57 
NA 
NA 
252 
NA 
NA 
1.58 
NA 
NA 
1.58 
tM 
NA 
1.58 
NA 
NA 
1.09 


Year 
2001 
transi- 
ttonal 
facility 
total 


igA 
0.10 
0.26 
NA 
NA 
0.22 
NA 
NA 
0.00 
NA 
NA 
0.00 
NA 
0.11 
0.24 
0.24 
0:16 
NA 
NA 
0.22 
0.26 
0.19 
NA 
NA 
NA 
NA 
1.81 
NA 
0.41 
053 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.13 
019 
0.26 
0.33 
0.33 
0.40 
Oil 
0.18 
276 
0.00 
NA 
2.59 
NA 
IM 
2.77 
NA 
NA 
2.61 
NA 
NA 
4.10 
NA 
NA 
19 
NA 
NA 
5.58 
NA 
NA 
1.59 
NA 
NA 
248 
NA 
NA 
1.54 
NA 
NA 
1.60 
NA 
NA 
1.62 
NA 
NA 
1.17 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Resen/ed.  Applicable  FARS^FARS  Aoohr 
'  Copynght  1 994  Amencan  Dental  Assoaatron.  All  rights  reserved.  ^^ 

=  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  lNFORMATlc^r-  - 

-Conti''^ 

uecj 

CPTV 
HCPCS* 

Mod 

Statu* 

Descrtption 

Ptiysi- 
cian 
work 

RVUs 

FuHyim- 
ptemanl- 
ednon- 

ladlity 
PE 

RVUs 

Year 

2001 
trarisi- 
tional 

non- 
tadlity 

PE 
RVUs 

Fully  im- 
plement- 
ed fadl- 
ityPE 
RVUs 

Year 

2001 
transi- 
tional 
tadlity 

PE 
RVUs 

Mal- 

practk» 

RVUs 

Fully  im- 

plement- 

ed  norv 

faculty 

total 

Year 
2001 
transi- 
tk>nal 
non- 
facility 
total 

Fully  im- 
plemant- 
ad  facil- 
ity total 

Year 
2001 
transi- 
tional 
fadtity 
total 

Gkibal 

95824 
95827 

TC 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Electroencaptialograpriy  

0.00 
1.08 
1.08 
0.00 
6.21 
6.21 
0.00 
1.70 
0.28 
0.29 
0.47 
0.60 
0.16 
0.11 
0.53 
1.56 
1.56 
O.W 
096 
0.96 
0.00 
1.54 
1.54 
0.00 
1.87 
1.87 
0.00 
1.99 
1.99 
0.00 
0.79 
0.79 
0.00 
1.18 
1.18 
0.00 
0.37 
0.37 
0.00 
0.37 
0.37 
0.00 
1.50 
1.50 
0.00 
1.34 
1.34 
0.00 
0.42 
0.42 
0.00 
0.60 
0.60 
0.00 
0.34 
0.34 
0.00 
ill 
2.11 
0.00 
0.90 
0.90 
0.00 
0.96 
0.96 
0.00 
0.90 
0.90 
0.00 
0.54 
0.54 

0.x 

0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.35 
0.35 
0.00 
0.59 

0.37 
2.71 
0.39 
2.32 
7.49 
248 
5.01 
2.80 
0.38 
0.33 
0.49 
0.58 
0.43 
0.36 
0.57 
1.07 
0.67 
0.40 
0.81 
0.43 
0.38 
1.43 
0.69 
0.74 
1.76 
0.81 
0.95 
2.68 
0.88 
1.80 
0.93 
0.34 
0.59 
1.20 
0.50 
0.70 
0.38 
0.16 
0.22 
0.38 
0.16 
0.22 
1.25 
0.64 
0.61 
1.25 
0.57 

a68 

0.47 
0.19 
0.28 
0.51 
0.26 
0.25 
0.37 
0.15 
0.22 
2.26 
0.94 
1.32 
0.71 
0.33 
0.38 
0.78 
0.40 
0.38 
2.84 
0.38 
2.46 
1.15 
0.23 
0.92 
1.16 
0.24 
0.92 
1.18 
0.26 
0.92 
0.94 
0.15 
0.79 
1.02 

0.72 

2.86 

0.53 

2.33 

5.78 

1.98 

3.80 

2.31 

0.36 

0.32 

0.47 

0.60 

0.39 

0.31 

0.56 

1.08 

0.68 

0.40 

0.90 

0.52 

0.38 

1.61 

0.86 

0.75 

1.95 

0.99 

0.96 

2.95 

1  14 

1.81 

1.00 

0.41 

0.59 

1.43 

0.72 

071 

0.43 

0.21 

0.22 

0.43 

0.21 

032 

1.28 

0.67 

0.61 

1.10 

0.48 

0.61 

0.52 

0.24 

0.28 

0.54 

0.29 

0.25 

0.43 

0.21 

0.22 

242 

1.09 

1.33 

0.72 

0.34 

0.38 

a77 

0.39 

0.38 

231 

0.37 

1.94 

1.28 

0.35 

0.93 

1.28 

0.36 

0.93 

1.30 

0.37 

0.93 

0.93 

0.27 

0.66 

1.11 

MA 
NA 

0.39 
NA 
NA 

2.48 
NA 

0.74 

0.14 

0.14 

0.23 

0.29 

0.08 

0.06 

0.23 
NA 

0.67 
NA 
NA 

0.43 
NA 
NA 

0.60 
NA 
NA 

0.81 
NA 
NA 

0.88 
NA 
NA 

0.34 
NA 
NA 

0.50 
NA 
NA 

0.16 
NA 
NA 

0.16 
NA 
NA 

0.64 
NA 
NA 

0.57 
NA 
NA 

0.19 
NA 
NA 

0.26 
NA 
NA 

0.15 
NA 
NA 

0.94 
NA 
NA 

0.33 
NA 
NA 

0.40 
NA 
NA 

0.38 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.26 
NA 
NA 

0.15 
NA 
NA 

NA 
NA 

0.53 
NA 
NA 

1.98 
NA 

0.77 

018 

0.17 

0.28 

0.38 

0.13 

0.09 

0.31 
NA 

0.68 
fM 
NA 

0.52 
NA 
NA 

0.86 
NA 
NA 

0.99 
NA 
NA 

1.14 
NA 
NA 

0.41 
NA 
NA 

0.72 
NA 
NA 

0.21 
NA 
NA 

0.21 
NA 
NA 

0.67 
NA 
NA 

0.49 
NA 
NA 

0.24 
NA 
NA 

0.29 
NA 
NA 

0.21 
NA 
NA 

1.09 
NA 
NA 

0.34 
NA 
NA 

0.39 
NA 
NA 

0.37 
NA 
NA 

0.35 

NA 

0.35 

NA 

NA 

0.37 

NA 

NA 

0.27 

NA 

NA 

0.02 

0.16 

0.04 

0.12 

0.26 

0.24 

0.02 

0.07 

0.01 

0.01 

0.02 

0.02 

0.01 

0.01 

0.02 

0.09 

0.06 

003 

0.06 

0.04 

0.02 

0.11 

0.06 

0.06 

0.12 

0.07 

0.05 

0.18 

0.06 

0.10 

0.06 

0.03 

0.03 

0,09 

0.06 

0.04 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.10 

0.06 

0.04 

0.10 

0.05 

0.05 

0.04 

0.02 

0.02 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.15 

0.09 

0.06 

0.05 

0.03 

0.02 

0.06 

0.04 

0.02 

0.06 

0.04 

0.02 

0.07 

0.02 

0.05 

0.07 

0.02 

0.05 

0.07 

0.02 

0.05 

0.02 

0.01 

0.01 

0.07 

0.39 
395 
1.51 
244. 
13.96 
8.93 
5.03 
457 
0.67 
0.63 
0.96 
1.20 
0.60 
0.48 
1.12 
2.72 
2.29 
0.43 
1.83 
1.43 
0.40 
3.08 
2.29 
0.79 
3.75 
2.75 
1.00 
4.85 
2.95 
1.90 
1.78 
1.16 
0.62 
2.47 
1.73 
0.74 
0.78 
0.54 
0.24 
0.78 
0.54 
0.24 
2.85 
2.20 
0.65 
269 
196 
0.73 
0.93 
0.63 
0.30 
1.15 
0.88 
0.27 
0.74 
0.50 
0.24 
4.52 
3.14 
1.38 
1.66 
126 
0.40 
1.80 
1.40 
0.40 
3.80 
1.32 
2.48 
1.78 
0.79 
0.97 
1.77 
0.80 
0.97 
1.79 
0.82 
0.97 
1.31 
0.51 
0.80 
168 

0.74 
4.10 
1.65 
2.45 
12.25 
843 
382 
4.08 
065 
062 
0.96 
1.22 
0.56 
0.43 
1.11 
2.73 
2.30 
0.43 
1.92 
1.52 
0.40 
3.26 
246 
0.80 
3.94 
293 
1.01 
5.12 
3.21 
1.91 
1.85 
1.23 
0.62 
270 
1.95 
0.75 
0.83 
0.50 
0.24 
0.83 
0.59 
0.24 
2.88 
2.23 
065 
254 
188 
0.66 
0.96 
0.68 
0.30 
1.18 
0.91 
0.27 
0.80 
0.56 
0.24 
4.68 
3.29 
1.39 
1.67 
1.27 
0.40 
1.79 
1.30 
0.40 
3.27 
1.31 
1.96 
1.89 
0.91 
0.96 
1.89 
0.91 
0.96 
1.91 
0.93 
0.98 
1.30 
0.63 
0.67 
1.77 

NA 

NA 

1.51 

NA 

NA 

893 

NA 

2.51 

0.43 

0.44 

072 

0.91 

0i5 

0.18 

0.78 

NA 

2.29 

NA 

NA 

1.43 

NA 

NA 

2.29 

NA 

NA 

2.75 

NA 

Hk 

2.95 

NA 

NA 

1  16 

NA 

1.73 
NA 
NA 

0.54 
NA 
NA 

0.54 
NA 
NA 

2.20 
NA 
NA 

1.96 
NA 
NA 

0.63 
NA 
NA 

0.88 
NA 
NA 

0.50 
NA 
NA 

3.14 
NA 
NA 

1.26 
NA 
NA 

1.40 
NA 
NA 

1.32 
NA 
NA 

0.79 
NA 
NA 

0.80 
NA 
NA 

0.82 
NA 
NA 

0.51 
NA 
NA 

NA 
NA 

1.85 
NA 
IM 

8.43 
NA 

2.54 

0.47 

0.47 

077 

100 

0.30 

0.21 

0.86 
NA 

2.30 
NA 
NA 

1.52 
NA 
NA 

2.46 
NA 
NA 

293 
NA 
NA 

3.21 
NA 
NA 

1.23 
NA 
NA 

1.95 
NA 
NA 

0.59 
NA 
NA 

0.59 
NA 
NA 

223 
NA 
NA 

1.88 
NA 
NA 

0.68 
NA 
NA 

0.91 
NA 
NA 

0.56 
NA 
NA 

3.29 
NA 
NA 

1.27 
NA 
NA 

1.39 
NA 
NA 

1.31 
NA 
NA 

0.91 
NA 
NA 

0.91 
NA 
NA 

0.93 
NA 
NA 

0.63 
NA 
NA 

XXX 
XXX 

95827 
95827 

26 

TC 

Nigm  electroencephalograin 

XXX 

XXX 

95829 

Surgery  etectrocorticograni 

XXX 

96829 

96829 

26 
TC 

Surgafy  elecUocortKX>gram _ 

XXX 
XXX 

9G830 

XXX 

95831 
95832 

95833 
95834 

Limb  muscle  testing,  manual _. 

Hand  mosde  testing,  manual 

Body  musde  MMlog,  manual  

Body  muscle  taiting,  manual  

Range  o(  motion  maasuiwnants  

Rang*  o(  motion  measurements  

Tensilon  test                     

XXX 
XXX 
XXX 
XXX 

95851 
95852 

XXX 
XXX 

95857 

26 

TC 

XXX 

95S58 
95858 

Tensilon  test  &  myogram  _ 

Tensilon  test  &  myogram  ...„ 

XXX 
XXX 
XXX 

95860 

Muade  laat,  one  tmb 

XXX 

95860 

28 

TC 

Muada  Mat,  on*  Nmb 

XXX 

95860 

Muad*  t**t,  on*  Imb 

XXX 

95861 

Mueda  test,  two  Hnte 

XXX 

96861 

26 

TC 

26 

TC 

Muade  test,  i«k>  Kmbs 

XXX 

95861 

Muada  test,  t«w>  limbs 

XXX 

vmpt 

95863 
9SflB3 
95664 

Muade  lest.  3  limbs 

Muade  test.  3  limbs „ 

Musde  test,  3  limbs 

Muscle  lest,  4  limbs _ 

XXX 
XXX 
XXX 
XXX 

95864 

26 

TC 

26 

TC 

Musde  test  4  llmtse 

XXX 

95864 
95867 
95867 
95867 

Muscle  test,  4  Unb* ~... 

Musde  test  head  or  n*ck  — 

Musde  lest  tiead  or  neck  

Muad*  taat,  h*ad  or  n*ck 

XXX 
XXX 
XXX 
XXX 

nrnnn 

Muede  test  Iwad  or  nacfc  

XXX 

95868 
95868 

26 

TC 

Muscle  test,  head  or  necK  

XXX 
XXX 

9S869 

XXX 

96669 

96809 

26 
TC 

26 

TC 

XXX 
XXX 

95870 

XXX 

95870 
95870 
95872 

Musde  lest,  nonperaaplnal 

Musde  test,  nonparaspinal 

XXX 
XXX 
XXX 

95872 

26 

TC 

Musde  test  one  fiber  ._ 

XXX 

95872 
95875 

Muscle  test,  one  fiber  

Limb  exercise  tost 

XXX 
XXX 

95875 

26 

TC 

1  in<>  axafrioe  taat 

XXX 

95875 
95900 

Limb  exercise  test ».... 

XXX 
XXX 

96900 

26 

TC 

XXX 

95900 

XXX 

95903 

XXX 

95903 

26 

TC 

26 

TC 

26 
TC 

XXX 

95903 

XXX 

95904 

S*n*i/mtx*d  n  conducUon  M  

XXX 

95904 

S*n*aATiixad  n  conduction  tst  

XXX 

95904 

XXX 

95920 
95920 
95920 

Intiaop  nerve  test  add-on  

kibaop  nerve  test  add-on  

zzz 

2Z2 
777 

95921 

Autonomic  nerv  lurKrlion  t*si 

XXX 

95921 

26 
TC 

26 

TC 

28 

TC 

Autonomic  n*rv  tuneHon  laat 

XXX 

95921 

XXX 

95922 

XXX 

96922 

XXX 

95922 

XXX 

95923 

Autonomic  nerv  function  test 

XXX 

95923 

XXX 

95923 

XXX 

95925 

Somatosensory  testing    

XXX 

95925 
95925 
95926 

26 

TC 

Somatosensory  testing  

Somatosensory  testing  „ 

Somatosensory  testir>g         

XXX 
XXX 
XXX 

95926 

26 

TC 

XXX 

95926 

XXX 

95927 

Somatosensory  testing     

XXX 

95927 

26 
TC 

26 
TC 

Somatosensory  testing       

XXX 

95927 

XXX 

95930 

XXX 

95930 

XXX 

95930 

Visual  evoi(ed  potential  teat 

XXX 

96933 

Blink  reflex  test  „ 

XXX 

^  CPT  codes  arxl  descriptions  only  are  copyiignt  2000  Amencan  Medk^  Association  All  Rights  Reserved  Applk:able  FARS/DFARS  Apply. 
^Copyright  1994  Amencan  Dental  Assodatkin.  All  rights  reserved 
>PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS= 


NA 

XXX 

NA 

XXX 

65 

XXX 

NA 

XXX 

NA 

XXX 

1.43 

XXX 

NA 

XXX 

54 

XXX 

).47 

XXX 

1.47 

XXX 

).77 

XXX 

.00 

XXX 

).30 

XXX 

).21 

XXX 

)86 

XXX 

NA 

XXX 

!.30 

XXX 

NA 

XXX 

NA 

XXX 

.52 

XXX 

NA 

XXX 

NA 

XXX 

>.46 

XXX 

NA 

XXX 

NA 

XXX 

>93 

XXX 

NA 

XXX 

NA 

XXX 

i2^ 

XXX 

NA 

XXX 

NA 

XXX 

.23 

XXX 

NA 

XXX 

NA 

XXX 

.95 

XXX 

NA 

XXX 

NA 

XXX 

}.59 

XXX 

NA 

XXX 

NA 

XXX 

D.59 

XXX 

NA 

XXX 

NA 

XXX 

2  23 

XXX 

NA 

XXX 

NA 

XXX 

88 

XXX 

NA 

XXX 

NA 

XXX 

3  68 

XXX 

NA 

XXX 

NA 

XXX 

5.91 

XXX 

NA 

XXX 

NA 

XXX 

3  56 

XXX 

NA 

XXX 

NA 

zzz 

3.29 

zzz 

NA 

zzz 

NA 

XXX 

1.27 

XXX 

NA 

XXX 

NA 

XXX 

139 

XXX 

NA 

XXX 

NA 

XXX 

1.31 

XXX 

NA 

XXX 

NA 

XXX 

0.91 

XXX 

NA 

XXX 

NA 

XXX 

0.91 

XXX 

NA 

XXX 

NA 

XXX 

D.93 

XXX 

NA 

XXX 

NA 

XXX 

0.63 

XXX 

NA 

XXX 

NA 

XXX 

95933 
95933 
95934 
95934 
95934 
95936 
95936 
95936 
95937 
95937 
95937 
95950 
95950 
95950 
95951 
95951 
95951 
95953 
95953 
95953 
95954 
95954 
95954 
95955 
95955 
95955 
95956 
95956 
95956 
95957 
95957 
95957 
95958 
95958 
95958 
95961 
95961 
95961 
95962 
95962 
95962 
95970 
95971 
95972 
95973 
95974 
95975 
95999 
96100 
96105 
%110 
96111 
96115 
96117 
96400 
96405 
96406 
96408 
96410 
96412 
96414 
96420 
96422 
96423 
96425 
96440 
96445 
96450 
96520 
96530 
96542 
96545 
96549 
96570 
96571 
96900 
96902 
96910 
96912 
96913 

97001 


Mod 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


Status 


Description 


Blink  reflex  test  

Blmk  relle»  test 

H-feflex  test 

H-fellex  test  

H-fellex  test  

H-tellex  test  „ 

H-feflex  test  „ 

H-reflex  test  

Neuromuscular  junction  lest 

Neuromuscula'  junction  test 

(steuromuscular  junction  test 

Ambulatory  eeg  monitoring 

Ambulatory  eeg  monitoring 

Ambulatory  eeg  monitoring 

EEG  monitonng/videofeco«d  ....... 

EEG  monitonng/videorecofd 

EEG  monitonng/vKJeoreconj 

EEG  monitonng/computer  

EEG  monitonng/computer  a... 

EEG  monitonng/computer  

EEG  monitoong/gnnng  drugs 

EEG  monitonng/givaig  drugs 

EEG  monitonng/gwing  drugs 

EEG  during  surgery  

EEG  during  surgery  

EEG  during  surgery  

Eeg  monitonng.  cable/radio 

Eeg  monitoring,  cable/radio 

Eeg  monitoring,  cable/radio 

EEG  digital  analysis 

EEG  digital  analysis _ 

EEG  digital  analysis 

EEG  monitonn^tunction  lest 

EEG  monitonng/lunction  test 

EEG  monitonrvg/tunction  test 

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stim.  brain  add-on  

Electrode  stim,  brain  add-on  

Electrode  stim.  brain  add-on  

Analyze  neurostim,  no  prog  .._...., 

Analyze  neurostim,  simple ..... 

Analyze  neurostim,  complex 

Analyze  neurostim,  complex 

Cranial  neurostim,  complex  

Cranial  neurostim,  complex  

Neurological  procedure , 

Psycnologeal  'esting  ., 

Assessment  of  aphasia  

Developmental  test,  lim  

Oevatapmantal  test,  extend , 

Neurobatiavior  status  exam 

Neuropsych  test  battery 

Chemolherapy.  sc/im 

Intralesional  chemo  admin 

Intralesionai  chemo  admin 

Ctiemotnerapy.  push  technique  ... 
Chemotherapy. tnlusion  mettiod  ... 
Chemo.  mluse  method  add-on  .... 
Chemo.  mluse  mett>od  add-on  .... 
Chemotherapy,  push  technique  .. 
Chemottterapy, infusion  method  ... 
Chemo,  infuse  method  add-on  .... 
Chemolherapy.intusion  method  ... 

Cttonralherapy,  intracavitary 

Ctiemoltterapy,  intracavitary 

Chemolherapy,  into  CNS „. 

Pump  refilling,  maintenaiKe  

Pump  refilling,  maintenance  

Chemolherapy  miection  

Provide  chemotherapy  agent  „ 

Chemotherapy,  unspecified  

Photodynamc  tx,  30  min  

Photodynamic  tx  addl  15  min 

Ultraviolet  light  therapy  

Trichogiam  

Photochemotherapy  with  UV-6  ... 
Photochemotherapy  with  UV-A  ... 
Photochemotherapy.  UV-A  or  B  . 

Dermatoiogical  procedure 

Pt  evaluation 


Physi- 
cian 
work 

RVUs 


0.59 
0.00 
0.51 
0.51 
0.00 
0.55 
0.55 
0.00 
0.65 
0.65 
0.00 
1.51 
1.51 
0.00 
0.06 
0.06 
0.00 
3.08 
3.08 
0.00 
2.45 
2.45 
0.00 
1.01 
1.01 
0.00 
3.08 
3.08 
0.00 
1.98 
1.98 
0.00 
4.25 
4.25 
0.00 
2.97 
2.97 
0.00 
3.21 
3.21 
0.00 
0.45 
0.78 
1.50 
0.92 
0.03 
1.70 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.52 
0.80 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
2.37 
2.20 
1.89 
0.00 
0.00 
1.42 
0.00 
0.00 
1.10 
0.55 
0.00 
0.41 
0.00 
0.00 
0.00 
0.00 
1.20 


Fuiy  im- 
plement- 
ed non- 

fablity 
PE 

RVUs 


0.23 
0.79 
0.45 
0.23 
0.22 
0.46 
0.24 
0.22 
0.60 
0.26 
0.34 
347 
0.63 
2.84 

21.00 
2.55 

18.45 
7.70 
1.30 
6.40 
3.66 
1.06 
2.60 
2.35 
0.37 
1.98 

23.17 
1.32 

21.85 
2.57 
0.85 
1.72 
3.51 
1.75 
1.76 
2.64 
1.32 
1.32 
2.72 
1.40 
1.32 
0.15 
0.28 
0.54 
0.33 
1.07 
0.62 
0.00 
1.78 
1.78 
0.00 
1.78 
1.78 
1.78 
0.14 
1.72 
2.20 
0.98 
1.S6 
1.16 
1.35 
1.26 
1.24 
0.49 
1.45 
7i4 
7.39 
5.81 
0.90 
1.08 
3.54 
0.00 
0.00 
0.73 
0.31 
0.40 
0.23 
0.59 
0.66 
1.37 
0.00 
0.80 


Year 
2001 
transi- 
tional 
non- 
facihty 

PE 
RVUs 


0.31 
0.80 
0.49 
0.27 
0.22 
0.49 
0.27 
0.22 
066 
032 
034 
4.57 
0.80 
377 

1815 
232 

1583 
774 
1.30 
644 
337 
1  30 
2.07 
255 
0.56 
1,99 

1943 
1  40 

18.03 
254 
0.81 
1.73 
3.96 
2.19 
1.77 
2.71 
1  38 
1.33 
2.77 
1.44 
1.33 

0  15 
0.28 
0.54 
0.33 
1.07 
062 
000 
1.79 

1  79 
0.00 
1.79 
1.79 
1.79 
0.14 
139 
1.80 
0.99 
1.57 
1.17 
136 
1.27 
1.25 
049 
1  46 
5.65 
5.81 
4.59 
0.91 
109 
295 
0.00 
0.00 
0.73 
031. 
0.40 
0.25 
0.59 
0.67 
1.38 
0.00 
0.70 


Fully  im- 
plement- 
ed lacil- 
ityPE 
RVUs 


0.23 

NA 

NA 

0.23 

NA 

NA 

0.24 

NA. 

NA 

0.26 

NA 

NA 

063 

NA 

UA 

2.55 

NA 

NA 

1.30 

NA 

NA 

1.06 

NA 

NA 

0.37 

NA 

NA 

1  32 

NA 

NA 

085 

NA 

NA 

1.75 

NA 

NA 

132 

NA 

NA 

1.40 

NA 

0.13 

0.23 

0.45 

0.28 

0.95 

0.58 

0.00 

178 

1.78 

0.00 

1.78 

1.78 

1.78 

0.14 

0.24 

0.26 

0.98 

1.56 

1.16 

1.35 

1.26 

1.24 

0.49 

145 

0.99 

0.97 

0.89 

0.90 

1.08 

0.54 

0.00 

0.00 

0.44 

0.22 

0.40 

0.16 

0.59 

0.66 

1.37 

0.00 

0.51 


Year 

2001 

transH 

tionai 

ladWy 

PE 
RVUs 


0.31 

NA 

NA 

077 

NA 

NA 

0.27 

t4A 

NA 

0.32 

NA 

NA 

0.80 

NA 

NA 

2.32 

NA 

NA 

1.30 

NA 

tM 

1.30 

NA 

NA 

0.56 

NA 

NA 

1.40 

NA 

NA 

0.81 

NA 

NA 

2.19 

NA 

NA 

1.38 

NA 

NA 

1.44 

NA 

0.13 

0.23 

0.45 

0.28 

0.95 

0.58 

0.00 

1.79 

1.79 

0.00 

1.79 

1.79 

1.79 

0.14 

0.28 

0.35 

0.99 

1.57 

1.17 

1.36 

1.27 

1.25 

0.49 

1.46 

0.96 

0.99 

0.90 

0.91 

1.09 

0.70 

0.00 

0.00 

0.44 

0.22 

0.40 

0.20 

0.59 

0.67 

1.38 

0.00 

0.48 


Mal- 
practice 
RVUs 


0.02 
0.05 
004 
002 
0.02 
0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.44 
0.07 
0.37 
0.63 
0.24 
0.39 
0.49 
0.12 
0.37 
0.15 
0.10 
0.05 
0.19 
0.05 
0.14 
0.49 
0.12 
0.37 
0.18 
0.08 
0.10 
0.27 
0.16 
0.11 
0.17 
0.11 
0.06 
0.19 
0.13 
0.06 
0.03 
0.05 
0.09 
0.06 
0.16 
0.09 
0.00 
015 
015 
0.00 
0.15 
0.15 
0.15 
0.01 
0.02 
0.02 
0.05 
OW 
0.06 
0.07 
0.07 
0.07 
0.02 
007 
0.09 
0.07 
0.06 
0.05 
0.05 
0.04 
0.00 
0.00 
0.28 
0.28 
0.02 
0.01 
0.03 
0.04 
0.08 
0.00 
0.05 


Fully  im- 

pteiTient- 

ed  non- 

laciMy 


0.84 
0.84 
1.00 
0.76 
0.24 
1.05 
0.81 
0.24 
1.30 
0.94 
0.36 
5.42 
2.21 
3.21 

21.69 
2.85 

18.84 

11.27 
4.50 
6.77 
6.26 
3.61 
26S 
3.55 
1  43 
2.12 

26.74 
452 

22.22 
4.73 
2.91 
1.82 
8.03 
6.16 
1.87 
578 
4.40 
1J8 
612 
4.74 
1.38 
0.63 
1.11 
2.13 
1.31 
1.26 
2.41 
0.00 
1.93 
1.93 
0.00 
1.93 
1.93 
1.93 
0.15 
2.26 
3.02 
1.03 
1.63 
1.22 
1.42 
1.33 
1.31 
0.51 
1.52 
9.70 
9.66 
7.76 
0.95 
1.13 
5.00 
0.00 
0.00 
2.11 
1.14 
0.42 
0.65 
0.62 
0.70 
1.45 
0.00 
2.05 


Year 

2001 
trans»- 
tional 

non- 
(acilily 

total 


0.92 
0.85 
1.04 
0.80 
0.24 
1.08 
0.84 
0.24 
1.36 
1.00 
0.36 
652 
238 
4.14 

18.84 
2.62 

16.22 

1131 
4.50 
6.81 
5.97 
3.85 
2.12 
3.75 
1.62 
2.13 

23.00 
460 

18.40 
4.70 
2.87 
1.83 
8.48 
6.60 
1.88 
5.85 
4.46 
1.39 
6.17 
4.78 
1J9 
0.63 
1.11 
2.13 
1.31 
1.26 
2.41 
0.00 
1.94 
1.94 
0.00 
1.94 
1.94 
1.94 
0.15 
1.93 
2.62 
1.04 
1.64 
1.23 
1.43 
1J4 
1J2 
0.51 
153 
8.11 
8.08 
6.54 
0.96 
1.14 
4.41 
0.00 
0.00 
2.11 
1.14 
0.42 
0.67 
0.62 
0.71 
1.46 
0.00 
1.96 


FuHy  im- 


edlacil- 
ily  total 


0.84 

NA 

NA 

0.76 

NA 

NA 

0.81 

NA 

NA 

0.94 

NA 

NA 

2.21 

NA 

NA 

2.85 

NA 

NA 

4.50 

IM 

NA 

3.61 

NA 

NA 

1.43 

NA 

NA 

4.52 

NA 

NA 

2.91 

NA 

NA 

6.16 

NA 

NA 

4.40 

NA 

NA 

4.74 

NA 

0.61 

1.06 

2.04 

1.26 

1.14 

2.37 

0.00 

1.93 

1.93 

0.00 

1.93 

1.93 

1.93 

0.15 

0.78 

1.08 

1.03 

1.63 

1.22 

1.42 

1.33 

1.31 

0.51 

1.52 

3.45 

3.24 

2.84 

0.95 

1.13 

2.00 

0.00 

0.00 

1.82 

1.05 

0.42 

0.58 

0.62 

0.70 

1  45 

0.00 

1.76 


Year 
2001 
transi- 
tional 
facility 
total 


0.92 

'lA 

NA 

0.80 

NA 

NA 

0.84 

NA 

NA 

1.00 

NA 

NA 

2.38 

NA 

NA 

2.62 

NA 

NA 

4.50 

NA 

NA 

3.85 

NA 

NA 

1.62 

NA 

NA 

460 

NA 

NA 

2.87 

NA 

NA 

6.60 

NA 

NA 

446 

NA 

NA 

4.78 

NA 

0.61 

1.06 

2.04 

1.26 

1.14 

2.37 

0.00 

1.94 

1.94 

0.00 

1.94 

1.94 

1.94 

0.15 

0.82 

1.17 

1.04 

1.64 

1.23 

1.43 

1.34 

1J2 

0.51 

1.53 

3.42 

3.26 

2.85 

0.96 

1.14 

2.16 

0.00 

0.00 

1.82 

1.05 

042 

0.62 

0.62 

071 

1.46 

O.OO 

1.73 


Glolial 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved  Applicable  FAHS/OFARS  Apply 
'Copyright  1994  American  Dental  Associahon.  AH  rights  reserved. 
'  PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
MCPCS' 


Mod 


Status 


97002 

A 

97003 
97004 

A 

A 

97010 

97012 

B 

A 

97014 

A 

97016 

A 

97018 

A 

97020 

A 

97022 

97024 

A 

A 

97026 

A 

97028 

A 

97032 
97033 
97034 
97035 



A 

A 

97036 

A 

97038 

A 

97110 

A 

97112 
97113 



A 
A 

97116 
97124 
97139 

A 
A 

A 

97140 

A 

97150 

A 

97S04 

A 

97520 

A 

97530 

A 

97535 

A 

97537 

97542 
97545 

A 
A 
R 

97546 

R 

97703 

A 

97750 

A 

97770 

A 

97780 

N 

97781 

N 

97798 

r 

98025 

A 

98026 

A 

98027 
90028 

A 
A 

98029 

A 

90040 

A 

98041 
98942 



A 
A 

98943 
99000 

99001 

R 

99002 

R 

99024 

R 

9902S 

R 

99050 
99052 
99054 
99056 
99058 
99070 
99071 
99075 
99078 



B 
B 
B 
B 
B 
B 
8 
N 
R 

99080 

R 

99082 
99090 

99100 
99116 
9913S 

99140 
99141 
99142 

C 
B 
B 
B 
B 
8 
8 
R 

99170 

A 

99173 

N 

99175 

A 

99183 

A 

99I8S 

A 

99186 

A 

99190 

X 

99191 

X 

99192 

X 

Description 


Pt  re-evahiation  .„ 

Ol  •valuation 

O  r«-«valuation  „ 

Hot  or  coU  packs  tharapy  

Mechanical  liactkxi  lher^>y 

Electric  slimuMion  thefi«>y 

Vasopneumaiic  device  Sierapy  . 

Partfki  iMth  therapy  

Microwave  therapy 

Whirlpool  therapy 

Olaihitrmy  troaimant  

Infrared  therapy  

UfravioM  therapy 

Elecliical  sUmulalion 

Electric  current  therapy 

Contrast  bath  Iher^y 

LHt'asound  therapy  

Hydrotherapy  _ 

Physical  therapy  treatment 

Therapeutic  exercises 

Neuromuaculer  reeducation 

Aquatic  therapy/axercaes  

GaN  training  therapy  

Massage  therapy  _ 

Physical  medUne  procedure  .~.. 

Manual  therapy 

Group  therapeutic  procedures  ... 

Orthotic  training  „ 

ProetheBc  Iralrtng _ ™ 

Therapeutic  aclivWes  „ 

Sell  care  mngmem  training  

Community/worti  reintegratKXi  ... 
Wheelchair  mngment  training  .... 

Worlt  hardening  

Wortt  hardening  add-on 

Prosthetic  checkout  „ 

Physical  performance  lest  _.., 

Cognitive  skills  devetopment 

Acupuncture  w/o  stimul  

Acupuncture  w/stimul 

Physicai  medicine  procedure 

Osteopathic  manipulation  

Osteopatluc  manipulatnn  

Osteopathic  manipulatkw  „, 

Osteopathic  manipulation  

Osteopathic  manipulation  „ 

Chiropractic  manipulaticn  

Chiropractic  manipulation  

Chiropractic  manipulatkm  

Chiropractic  mampulatkxi  

Specimen  haixllirig  

Specimen  handling  

Device  handling  

Postop  loilow-up  visit 

Initial  surgcal  evaluation  

Medical  services  after  hrs 

Medcal  services  at  night  

Medical  serves,  unusual  hrs  

l>lon-oMice  medical  services 

Office  emergency  care  

Special  supplies  

Patient  education  materials  

Medical  testimony  

Group  health  education  „... 

Special  reports  or  forms  

Unusual  physician  travel 

Computer  data  analysis 

Special  anesthesia  service 

Anesthesia  with  hypothermia 

Special  anesthesia  procedure  .... 

Emergency  anesthesia  

Sedation,  rv/im  or  inhalant  

Sedation.  oral/rectaVnasal  

Anogenital  exam,  chiW  

Visual  screening  test  

Induction  of  vomitmg , 

Hypertaric  oxygen  therapy 

Regional  hypothermia „. 

Total  t)ody  hypotf>ermia  „... 

Special  pump  services 

Special  pump  services 

Special  pump  services 


Physi- 
cian 
work 

R\AJs 


FuNy  mv 
plernenf. 
ed  non- 
facility 

PE 
RVUs 


0.60 
1.20 
0.60 
0.06 
0.25 
0.18 
0.18 
0.06 
0.06 
0.17 
0.06 
0.06 
0.08 
OiS 
0.26 
0.21 
0.21 
0.28 
0.20 
0.45 
0.45 
0.44 
040 
0.35 
0.21 
0.43 
0.27 
0.45 
0.45 
0.44 
0.45 
0.45 
0.2S 
0.00 
0.00 
0.25 
0.45 
0.44 
0.00 
0.00 
0.00 
0.45 
0.66 
0.87 

^m 

1.19 
0.45 
0.65 
0.87 
0.40 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.80 
0.60 
175 
0.00 
0.00 
2.34 
0.00 
0.00 
0.00 
0.00 
0.00 


0.44 

0  78 

0.44 

0.24 

032 

0.29 

0.29 

0.22 

024 

0.43 

0.24 

023 

0.24 

0.35 

0.37 

0.33 

0.21 

0.43 

0.32 

0.32 

0.43 

0.44 

0.41 

0.38 

0J1 

0.41 

0.34 

0.41 

0.43 

0.30 

043 

0.43 

0.33 

0.00 

0.00 

0.21 

0.35 

0.38 

0.00 

0.00 

OM 

0.32 

0.39 

0.50 

0.54 

0.63 

0.24 

0.31 

0.36 

0J3 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

poo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

169 
1.62 
1.75 
0.00 
1.41 

^M 

MA 

NA 

0.00 

0.00 

0.00  I 


Year 

2001 
transi- 
tional 

noiv 
lacOly 

PE 
RVUs 


0.34 
0.68 
0.34 
0.24 
0.29 
027 
0.29 
0.23 
0.24 
038 
0.24 
0.23 
0.23 
030 
0.32 
0.28 
019 
0.38 
0.31 
028 
0.36 
039 
0.34 
0.32 
0.28 
0.41 
0.31 
0.35 
0.36 
0.27 
0.37 
0.37 
0.29 
0.00 
0.00 
0.21 
0.33 
0.36 
0.00 
0.00 
0.00 
0.31 
0.40 
0.48 
0.52 
058 
0.26 
0.31 
0.35 
0.33 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
1.49 
1.38 
1.75 
0.00 
1.42 
NA 
NA 
NA 
0.00 
0.00 
000 


Fuly  inv 

plernent- 

edlaci- 

ilyPE 

RVUs 


0.24 
0.39 
0.19 
0.03 
012 
009 
0.09 
0.03 
0.03 
0.08 
003 
0.03 
004 
0.12 
013 
O10 
010 
014 
O10 
0.22 
0.22 
0.22 
0.20 
0.17 
0.10 
0.21 

ai3 

022 
0.22 
0.22 
0.22 
0.22 
012 
0.0O 
0.00 
012 
0.22 
0.22 
OOO 
OOO 
0.00 

ai5 

0.25 
0.30 
OM 
0.37 
012 
0.18 
0.24 
0.16 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.32 
0.24 
069 
OOO 
1.41 
0.74 
0.65 
1.80 
0.00 
0.00 
OOO 


Vear 
2001 
transi- 
tkjnal 
tacitly 

PE 
RVUs 


Mal- 
practice 
RVUs 


0.19 

039 

015 

0.08 

014 

012 

014 

0.09 

0.08 

0.11 

008 

0.08 

O08 

013 

0.14 

0.10 

Oil 

016 

014 

0.20 

0.20 

0.22 

018 

016 

012 

0.21 

015 

0.20 

0.21 

0.21 

0.21 

0.21 

0.14 

0.00 

OOO 

0.14 

0.23 

0.24 

OOO 

0.00 

0.00 

018 

0.30 

0.33 

0.37 

0.38 

017 

0.21 

0.26 

0.20 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

OOO 

0.00 

OOO 

0.00 

OOO 

OOO 

OOO 

OOO 

OOO 

OOO 

0.00 

0.00 

OOO 

OOO 

0.00 

0.47 

0.35 

0.69 

0.00 

1.42 

1.01 

0.65 

1.81 

0.00 

0.00 

OOO 


0.02 

0.05 

002 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

001 

0.02 

0.02 

0.02 

0.01 

0.01 

0.01 

0.02 

0.02 

0.03 

0.02 

0.02 

0.02 

O.01 

0.01 

0.00 

0.00 

0.01 

0.02 

0.01 

0.00 

0.00 

0.00 

0.02 

0.02 

0.03 

0.03 

0.04 

0.01 

0.02 

0.03 

0.01 

0.00 

000 

0.00 

OOO 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.05 

0.04 

0.11 

0.00 

0.08 

0.12 

003 

0.38 

0.00 

0.00 

0.00  I 


Fuly  im- 
pleiTient- 
ed  non- 

faciWy 

total 


'  CPT  codes  and  descriptions  only  are  copynghl  2000  Amencan  Medical  Association.  All  Rights  Resenred.  Applicable  FARS/DFARS  Apply 
'Copynght  1994  Amercan  Dental  Association.  All  rights  reserved. 
'PE  RVUs  -  Practice  Enpense  Relative  Value  Units. 


1.06 
2.03 
106 
0.31 
0.58 
0.48 
0.48 
0.29 
0.31 
0.61 
0.31 
0.30 
0J3 
0.61 
0.64 
0.56 
0.43 
0.72 
0.53 
0.79 
0.90 
0.90 
0.82 
0.74 
0.53 
0.86 
0.63 
0.89 
0.90 
0.76 
0.90 
0.89 
0.59 
0.00 
0.00 
0.47 
0.82 
0.83 
0.00 
0.00 
0.00 
0.79 
1.06 
1.40 
1.60 
1.86 
0.70 
0.98 
^26 
0.74 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2^ 
2.26 
3.61 
0.00 
1.49 
NA 
NA 
NA 
0.00 
0.00 
0.00 


Yev 
2001 
transi- 
tnnal 
norv 
lacWy 


0.96 
193 
0.96 
041 
0.55 
0.46 
0.48 
0.30 
0.31 
036 
0.31 
0.30 
0.32 
0.56 
0.59 
0.50 
0.41 
0.67 
0.52 
0.75 
0.83 
0.85 
0.75 
0.68 
0.50 
086 
0.60 
0.83 
0S3 
073 
0.84 
0.83 
0.55 
0.00 
0.00 
0.47 
080 
0.81 
0.00 
0.00 
0.00 
0.78 
1.07 
1.38 
1.58 
1.81 
0.72 
0.98 
1.25 
0.74 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.34 
2.02 
3.61 
0.00 
1.50 
NA 
NA 
NA 
0.00 
0.00 
0.00 


Fuly  im- 
plainem- 
edlacil- 
Hy  total 


0.86 

1.64 

081 

0.10 

0.38 

0.28 

0.28 

O10 

0.10 

0.26 

0.10 

0.10 

0.13 

0.38 

0.40 

0.32 

0.32 

0.43 

0.31 

0.69 

0.69 

0.68 

0.61 

0.53 

032 

066 

0.42 

070 

0.69 

0.68 

0.69 

0.68 

0.38 

0.00 

0.00 

0.38 

0.69 

0.67 

0.00 

0.00 

0.00 

0.62 

0.92 

1.20 

1.40 

1.60 

0.58 

0.85 

1.14 

0.57 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

OOO 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.17 

0.88 

2.55 

0.00 

1  49 

3.20 

0.68 

2.18 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tional 
facility 
total 


081 
1.64 
0.77 
015 
0.40 
0.31 
033 
016 
015 
029 
ai5 
0.15 
0.17 
0.39 
0.41 
0.32 
0.33 
0.45 
035 
0.67 
0.67 
0.68 
0.59 
0.52 
0.34 
0.66 
0.44 
0.68 
068 
0.67 
0.68 
0.67 
0.40 
OOO 
0.00 
0.40 
070 
069 
0.00 
0.00 
OOO 
0.65 
0.97 
1.23 
1.43 
1.61 
0.63 
088 
1.16 
061 
0.00 
OOO 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
00 
0.00 
OOO 
OOO 
0.00 
OOO 
OOO 
OOO 
0.00 
1.32 
0.99 
2.55 
O.OO 
1.50 
3.47 
0.68 
2.19 
OOO 
0.00 
0,00 


GkKMl 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
Z2Z 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

121 
Z2Z 

zzz 

XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS' 


99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99217 
99218 
99219 
99220 
99221 
99222 
99223 
99231 
99232 
99233 
99234 
99235 
99236 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
99261 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
99281 
99282 
99283 
99284 
99285 
99288 
99291 
99292 
99295 
99296 
99297 
99298 
99301 
99302 
99303 
99311 
99312 
99313 
99315 
99316 
99321 
99322 
99323 
99331 
99332 
99333 
99341 
99342 
99343 
99344 
99345 
99347 
99348 
99349 
99350 
99354 
99355 

'CPTc 
'Copyr 
3PER\ 
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Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xxx 

XXX 
XXX 
XXX 

xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
Z2Z 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 

000 

000 
000 
000 
000 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

222 
222 
222 

XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS' 


99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99217 
99218 
99219 
99220 
99221 
99222 
99223 
99231 
99232 
99233 
99234 
99235 
99236 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
99261 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
99281 
99282 
99283 
99284 
99285 
99288 
99291 
99292 
99295 
992% 
99297 
99298 
99301 
99302 
99303 
99311 
99312 
99313 
99315 
99316 
99321 
99322 
99323 
99331 
99332 
99333 
99341 
99342 
99343 
99344 
99345 
99347 
99348 
99349 
99350 
99354 
99355 


Mod 


Status 


Description 


Phlebotomy  

Special  service/pfoc/report  . 
Otftce/outpattent  visrt.  new  ... 
Oflice/outpattent  visit,  new ... 
Office/outpatient  visit,  new .. 
Olficei'outpatient  visit,  new .. 
Otfice/outpatient  visit,  new  .. 
Office/outpatient  visit,  est  ... 
OHice/outpabeni  visit,  est  ... 
Office/oulpatient  visit,  est  ... 
Office/oolpatient  visit,  est  ... 
Otfice/outpatienl  visit,  est  ... 
Observation  ca/e  discharge 

Otjservation  care 

Observation  care  

Observation  care  

Initial  hospital  care 

Initial  hospital  care 

Initial  hospital  care 

Subsequent  hospital  care  ... 
Subsequent  hospital  care  ... 
Subsequent  hospital  care  ... 

Observ/hosp  same  date  

Observ/hosp  same  date  

Observ/hosp  same  date  

Hospital  discharge  day  

Hospital  discharge  day  

Ottice  consultation  

Office  consultation  

Office  consultation  

Office  consultation  

Office  consultation  „.., 

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Follow-up  inpatient  consult  .. 
Follow-up  inpatient  consult  .. 
Follow-up  inpatient  consult  .. 
Confirmatory  consultation  ... 
Confirmatory  consultation  .... 
Confirmatory  consultation  .... 
Confirmatory  consultation  .... 
Confirmatory  consultation  .... 

Emergency  dept  visit  

Emergency  dept  visit  

Emergency  dept  visit  

Emergency  dept  visit  

Emergency  dept  visit  

Direct  advanced  life  support 

Critical  care,  first  hour  

Critical  care,  addl  30  mm 

Neonatal  critical  care  

Neonatal  critical  care  

Neonatal  ciiticaJ  care  

Neonatal  critical  care  

Nursing  facility  care  

Nursing  lacility  care 

Nursing  facility  care  

Nursing  lac  care,  subseq 

Nursing  lac  care,  subseq 

Nursing  lac  care,  subseq 

Nursing  fac  discharge  day  ... 
Nursing  fac  discharge  day  ... 
Rest  home  visit,  new  patient 
Rest  home  visit,  new  patient 
Rest  home  visit,  new  patient 

Rest  home  visit,  est  pat 

Rest  home  visit,  est  pat 

Rest  home  visit,  est  pat 

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  est  patient 

Home  visit,  est  patient  

Home  visit,  est  patient  ... 

Home  visit,  est  patient  

Prolonged  service,  office  

Prolonged  service,  office  


Physi- 
cian 
worl< 

RVUs 

Fulyim- 
plernent- 
ed  non- 
facility 

PE 
RVUs 

Year 
2001 

transi- 
tional 

non- 
ladlity 

PE 
RVUs 

Fully  im- 
plement- 
ed lacii- 
ityPE 
RVUs 

Year 
2001 
transi- 
tional 
faciMy 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fully  inv 

plement- 

ed  non- 

lacMy 

total 

Year 
2001 
transi- 
tional 
non- 
tacility 
total 

Fully  im- 
plement- 
ed tacii- 
ity  total 

Year 
2001 
transi- 
tional 
lacility 
total 

Global 

0.00 

0.45 

0.45 

0.45 

0.45 

0.02 

0.47 

047 

0.47 

0.47 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.45 

0.75 

0.68 

0.16 

0.24 

0.02 

1.22 

1  15 

0.63 

0.71 

XXX 

0.88 

0.99 

0.88 

0.32 

0.38 

0.04 

1.91 

1.80 

154 

1J0 

XXX 

1.34 

1.30 

1.14 

0.49 

0.53 

0.07 

2.71 

2.55 

1.9C 

1.94 

XXX 

0.02 

1.74 

1.55 

0.73 

0.79 

0.09 

1.86 

1.66 

0.8-^ 

0.90 

XXX 

2.67 

1.92 

1.70 

0.94 

097 

0.11 

4.70 

4.48 

3.72 

3.75 

XXX 

0.17 

0.54 

0.46 

0.06 

0.10 

0.01 

0.72 

0.64 

054 

058 

XXX 

0.45 

0.60 

0.54 

0.16 

051 

0.02 

1.07 

1.01 

0.63 

0.68 

XXX 

0.67 

0.73 

0.67 

0.24 

0.30 

0.02 

1.42 

1.36 

0.93 

0.99 

XXX 

1.10 

0.97 

0.88 

0.40 

0.46 

0.04 

2.11 

202 

1.54 

1.60 

XXX 

1.77 

1.24 

1.16 

0.63 

0.71 

0.07 

3.08 

3.00 

2.47 

255 

XXX 

1.28 

NA 

NA 

0.44 

0.47 

0.05 

NA 

NA 

1.77 

1.80 

XXX 

158 

NA 

NA 

0.44 

0.52 

0.05 

NA 

NA 

1.77 

1.85 

XXX 

2.14 

NA 

NA 

0.73 

0.83 

0.08 

NA 

NA 

2.95 

3.05 

XXX 

2.99 

NA 

NA 

1.03 

1.08 

0.11 

NA 

NA 

413 

4.18 

XXX 

1.28 

NA 

NA 

0.46 

0.53 

0.05 

NA 

NA 

1.79 

1.86 

XXX 

2.14 

NA 

NA 

0.75 

0.85 

0.08 

NA 

NA 

2.97 

3.07 

XXX 

2.99 

NA 

NA 

1.04 

1.09 

0.11 

NA 

NA 

4.14 

4.19 

XXX 

0.64 

NA 

NA 

0.23 

0.28 

0.02 

NA 

NA 

0.89 

0.94 

XXX 

1.06 

NA 

NA 

0.37 

0.40 

0.O4 

NA 

NA 

1.47 

1.50 

XXX 

1.51 

NA 

NA 

0.53 

0.56 

0.05 

NA 

NA 

2.09 

2.12 

XXX 

1.95 

NA 

NA 

0.89 

0.85 

0.10 

NA 

NA 

2.94 

2.90 

XXX 

2.81 

NA 

NA 

1.17 

1.16 

0.12 

NA 

NA 

4.10 

4.09 

XXX 

3.66 

NA 

NA 

1.47 

1.41 

0.14 

NA 

NA 

5.27 

551 

XXX 

1.28 

NA 

NA 

0.44 

0.47 

0.04 

NA 

NA 

1.76 

1.79 

XXX 

1.75 

NA 

NA 

0.61 

0.60 

0.06 

NA 

NA 

242 

2.41 

XXX 

0.64 

0.90 

0.85 

053 

0.35 

004 

1.58 

1.53 

0.91 

1.03 

XXX 

1.29 

158 

1.17 

0.48 

0.57 

0.08 

2.65 

2.54 

1.85 

194 

XXX 

1.72 

1.51 

1.40 

0.65 

0.75 

0.09 

332 

351 

2.46 

2.56 

XXX 

258 

1.95 

1.80 

0.94 

1.04 

Oil 

4.64 

4.49 

363 

3.73 

XXX 

3.43 

2.35 

2.22 

156 

1.40 

0.14 

5.92 

5.79 

4.83 

4.97 

XXX 

0.66 

NA 

NA 

0.29 

0.4O 

0.04 

NA 

NA 

0.99 

1.10 

XXX 

1J2 

NA 

NA 

0.56 

0.63 

0.08 

NA 

NA 

1.96 

2.03 

XXX 

1.82 

NA 

NA 

075 

0.82 

0.09 

NA 

NA 

2.66 

2.73 

XXX 

2.64 

NA 

NA 

1.05 

1.11 

0.11 

NA 

NA 

3-80 

3.86 

XXX 

3.66 

NA 

NA 

1.42 

1.49 

0.15 

NA 

NA 

5.22 

559 

XXX 

0.42 

NA 

NA 

0.20 

0.24 

0.02 

NA 

NA 

0.64 

0.68 

XXX 

0.8S 

NA 

NA 

0.36 

0.40 

0.03 

NA 

NA 

1.24 

1.28 

XXX 

1.27 

NA 

NA 

0.51 

0.57 

0.05 

NA 

NA 

1.83 

1.89 

XXX 

0.45 

0.60 

0.61 

0.20 

0.31 

0.02 

1.07 

1.08 

0.67 

0.78 

XXX 

0.84 

0.83 

0.82 

0.36 

0.46 

0.05 

1.72 

1.71 

1.25 

1.35 

XXX 

1.19 

1.02 

1.04 

0.50 

0.65 

0.07 

2.28 

2.30 

1.76 

1.91 

XXX 

1.73 

1.33 

1.33 

0.71 

086 

0.09 

3.15 

3.15 

2.53 

268 

XXX 

2.31 

1.58 

1.66 

0.88 

1.13 

0.10 

3.99 

4.07 

3.29 

3.54 

XXX 

0.33 

NA 

NA 

0.09 

0.14 

0.02 

NA 

NA 

0.44 

0.49 

XXX 

0.55 

NA 

NA 

0.15 

0.22 

0.03 

NA 

NA 

0.73 

0.80 

XXX 

1.24 

NA 

NA 

0.32 

0.37 

0.08 

NA 

NA 

1.64 

1.69 

XXX 

1.95 

NA 

NA 

0.49 

0.56 

0.12 

NA 

NA 

2.56 

2.63 

XXX 

3.06 

NA 

NA 

0.74 

0.86 

0.19 

NA 

NA 

3.99 

4.11 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

004 

1.39 

1.43 

1.17 

1.27 

0.14 

157 

1.61 

135 

1.45 

XXX 

0.02 

0.76 

0.74 

0.58 

0.61 

0.08 

0.86 

0.84 

0.68 

0.71 

222 

0.16 

NA 

NA 

4.93 

5.08 

0.62 

NA 

NA 

571 

5.86 

XXX 

0.08 

NA 

NA 

2.64 

2.65 

0.24 

NA 

NA 

296 

2.97 

XXX 

0.04 

NA 

NA 

1.36 

135 

0.11 

NA 

NA 

1.51 

1.50 

XXX 

2.75 

NA 

NA 

0.94 

0.94 

0.09 

NA 

NA 

3.78 

3.78 

XXX 

1.20 

NA 

NA 

0.41 

0.43 

0.04 

NA 

NA 

1.65 

1.67 

XXX 

1.61 

NA 

NA 

0.55 

0.55 

0.06 

NA 

NA 

2.22 

2.22 

XXX 

2.01 

NA 

NA 

0.67 

0.76 

0.07 

NA 

NA 

2.75 

2.84 

XXX 

0.60 

NA 

NA 

050 

0.24 

0.02 

NA 

NA 

0.82 

0.86 

XXX 

0.01 

NA 

NA 

0.33 

0.36 

0.03 

NA 

NA 

0.37 

040 

XXX 

1.42 

NA 

NA 

0.48 

0.49 

0.05 

NA 

NA 

1.95 

1.96 

XXX 

1.13 

NA 

NA 

0.38 

0.42 

0.04 

NA 

NA 

1.55 

1.59 

XXX 

1.50 

NA 

NA 

0.52 

0.53 

0.05 

NA 

NA 

2.07 

2.08 

XXX 

071 

0.41 

0.41 

0.32 

0.34 

0.03 

1.15 

1.15 

1.06 

1.08 

XXX 

1.01 

0.64 

0.62 

0.44 

0.47 

0.04 

1.69 

1.67 

1.49 

1.52 

XXX 

1.28 

0.84 

0.83 

0,53 

0.60 

0.05 

2.17 

2.16 

1.86 

1.93 

XXX 

0.60 

0.43 

0.40 

0.30 

0  30 

0.02 

1.05 

102 

092 

0.92 

XXX 

0.80 

0.53 

0.50 

0.37 

0.38 

0.03 

1.36 

1.33 

1.20 

151 

XXX 

0.01 

0.65 

0.61 

0.44 

0.45 

0.03 

0.69 

0.65 

0.48 

0.49 

XXX 

1.01 

0.52 

0.54 

0.48 

0.51 

0.04 

1.57 

1.59 

1.53 

1.56 

XXX 

1.52 

0.79 

0.76 

0.50 

0.61 

0.06 

2J7 

2.34 

217 

2.19 

XXX 

2.27 

150 

1.11 

0.89 

0.88 

0.08 

3.55 

3.46 

354 

353 

XXX 

3.03 

1.47 

1.33 

1.09 

1.05 

0.10 

4.60 

4.46 

452 

418 

XXX 

3.79 

1.74 

1.54 

1.32 

1.22 

0.12 

5.65 

5.45 

5.23 

5.13 

XXX 

0.76 

0.45 

0.46 

0.35 

0.39 

0.03 

124 

155 

1  14 

1  18 

XXX 

1.26 

0.67 

0.65 

0.52 

0.54 

0.04 

1.97 

1.95 

1.82 

1.84 

XXX 

2.02 

0.99 

0.91 

079 

0.76 

0.07 

3.08 

3.00 

288 

285 

XXX 

3.03 

1.35 

1.22 

1.11 

1.04 

0.10 

4.48 

4.35 

4.24 

417 

XXX 

1.77 

1.28 

1.17 

0.61 

0.66 

0.06 

3.11 

3.00 

244 

249 

222 

1.77 

1.14 

1.06 

0.58 

0.64 

0.06 

2.97 

2.89 

2.41 

2.47 

2Z2 

'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^  Copyright  1994  American  Dental  Association.  All  rights  'eserved. 
^PE  RVUs  -  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


Mod 


Status 


Oesciiplion 


PhySH 
Cian 
wofk 

RVUs 

FuHy  Im- 
plement- 
ed non- 

facillty 
PE 

RVUs 

Year 

2001 
transi- 
lional 

fxjn- 
fadlity 

PE 
RVUs 

FuHy  im- 
plement- 
ed lacil- 
ityPE 
RVUs 

Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

Fulylm- 
plernent- 
ednon- 

Year 

2001 
transi- 
tional 

non- 
ladWy 

total 

Fuiyim- 
plernent- 
ed  facil- 
ity total 

Year 
2001 
transi- 
tional 
facility 
total 

Glo6al 

1.71 

NA 

NA 

0.59 

0,67 

0.06 

NA 

NA 

256 

2.44 

777 

1.71 

NA 

NA 

0.61 

0.69 

0.07 

NA 

NA 

239 

2.47 

77Z 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

777 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

777 

OUM 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.10 

1.28 

1.10 

0.44 

0.47 

0.04 

2.42 

2.24 

1.58 

151 

XXX 

1.73 

1.30 

0.93 

0.60 

0.58 

0.06 

3.09 

2.72 

2.39 

257 

XXX 

1.10 

1.29 

1.11 

0.44 

0.47 

0.04 

2.43 

2.25 

1.58 

151 

XXX 

1.73 

1.50 

1.03 

0.58 

0.57 

0.06 

3.29 

2.82 

257 

2.36 

XXX 

1.10 

1^7 

1.09 

0.44 

0.47 

0.04 

2.41 

2.23 

158 

151 

XXX 

1.73 

1.54 

1.29 

0.69 

0.66 

0.06 

3.33 

3.08 

2.48 

2.45 

XXX 

1.19 

1J3 

1.33 

0.47 

0.69 

0.18 

2.70 

2.70 

1.84 

2.06 

XXX 

1.36 

1J7 

1.41 

0.54 

0.79 

0.04 

2.77 

2.81 

1.94 

2.19 

XXX 

1.36 

1J1 

1.37 

054 

0.79 

0.04 

2.71 

2.77 

1.94 

2.19 

XXX 

1.53 

1J8 

1.47 

0.61 

0.89 

0.05 

2.96 

3.05 

2.19 

2.47 

XXX 

1.53 

1J8 

1.42 

0.61 

0.84 

0.05 

2.96 

3.00 

2.19 

2.42 

XXX 

1.88 

1.56 

1.64 

0.75 

1.03 

0.06 

350 

358 

2.69 

2.97 

XXX 

2.06 

i.ee 

1.78 

0.82 

1.13 

0.06 

3.81 

3.90 

2.94 

3.25 

XXX 

1.02 

0.91 

0.97 

0.40 

0.59 

0.15 

2.08 

2.14 

157 

1.76 

XXX 

1.19 

0.98 

1.07 

0.47 

0.69 

0.04 

2.21 

2J0 

1.70 

1.92 

XXX 

1.19 

0J6 

1.05 

0.47 

0.69 

0.04 

2.19 

2.28 

1.70 

1.92 

XXX 

1J6 

1.04 

1.16 

0.54 

0.79 

0.04 

2.44 

256 

1.94 

2.19 

XXX 

1J6 

1.06- 

1.14 

0.54 

0.75 

0.04 

2.46 

2.54 

1.94 

2.15 

XXX 

1.53 

1.15 

1i4 

0.61 

0.84 

0.05 

2.73 

2.82 

2.19 

2.42 

XXX 

1.71 

1.25 

1J6 

0.68 

0.93 

0.05 

3.01 

3.12 

2.44 

2.69 

XXX 

0.48 

034 

0.53 

0.19 

0.27 

0.01 

1.03 

1.02 

0.68 

0.76 

XXX 

0.98 

0.78 

0.83 

0J9 

0.54 

0.03 

1.79 

1.84 

1.40 

155 

XXX 

1.46 

1.01 

1.12 

0.58 

0.80 

0.04 

2.51 

2.62 

2.08 

2.30 

XXX 

1.95 

1.24 

1.41 

0.77 

1.06 

0.05 

3.24 

3.41 

2.77 

3.06 

XXX 

0.15 

0.16 

0.16 

0.06 

0.08 

0.01 

0.32 

052 

0.22 

0.24 

XXX 

0.2S 

0.22 

0.23 

0.10 

0.14 

0.01 

0.48 

0.49 

056 

0.40 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

.    0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.17 

NA 

NA 

0.39 

0.62 

0.04 

NA 

NA 

1.60 

1.83 

XXX 

1.26 

0.73 

0.90 

0.40 

0.66 

0.04 

2.03 

2.20 

1.70 

1.96 

XXX 

0.62 

NA 

NA 

0.22 

0.34 

0.02 

NA 

NA 

0.86 

0.98 

XXX 

^£0 

NA 

NA 

0.50 

0.80 

0.05 

NA 

NA 

2.05 

2.35 

XXX 

^so 

0.48 

0.78 

0.48 

0.78 

0.05 

2.03 

2.33 

2.03 

253 

XXX 

2.93 

NA 

NA 

0.97 

1.55 

0.09 

NA 

NA 

3.99 

457 

XXX 

0.00 

0.00 

O.OO 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99356 
99357 
99358 
99359 
99360 
99361 
99362 
99371 
99372 
99373 
99374 
99375 
99377 
99378 
99379 
99380 
98381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
90382 
99393 
99394 

99396 

99397 
99401 
99402 
99403 
99404 
99411 
99412 
99420 
99429 
99431 
99432 
99433 
99435 
99436 
99440 
99450 
99455 
99456 
0d4QS 
A0021 
A0030 
A0040 
A0050 
A0080 
A0090 
A0100 
A0110 
A0120 
A0130 
A0140 
A0160 
A0170 
A0180 
A0190 
A0200 
A0210 
A022S 
A0300 
A0302 
A0304 
A0306 
A0308 
A0310 
A0320 
A0322 
A0324 
A0326 
A0328 
AO330 
A0340 
A0342 
A0344 
A0346 


Prolooged  service.  InpaSent  

Prolonged  service,  inpatient  _ 

Prolonged  serv  w/o  contact _. 

Prolonged  serv.  w/o  contact  

Ptiysictan  standby  services  

PtiysidaMeam  conferetKe 

PtijfSicianrteain  conference 

Ptiysician  phone  consutlahon  

Ptiysictan  phone  consultation  

Ptiysidan  p^one  consultation  

Home  hatUh  care  supervsKxi  

Home  healtf^  care  supervision  ....„, 

Hospice  ca/e  supervision  

Hospice  care  supervisioo  _. 

Nursing  lac  care  supervision  

Nursnig  lac  care  supervisian  

Prev  visit,  new.  Infant  

Prev  visit,  new.  age  1-4 

Prev  visit,  new,  age  5-11  

Prev  visit,  new,  age  12-17 

Prev  vis*,  new.  age  18-39  , 

Prev  visit,  new.  age  40-64  

Prev  visit,  new.  66  &  over  „.. 

Prev  visil.  est.  infant  —_._._.. 

Prev  visit  est.  age  t-4 _._..__. 

Prev  vtsit.  est.  age  5-11  . 

Prev  vBit.  est.  age  12-17 

Prev  visit,  est.  age  18-39 

Prev  visit,  est.  age  40-64 

Prev  visit,  est.  65  &  over  

Preventive  counseling.  IrxJiv 

Preventive  counseling,  indiv 

Preventive  counseling,  irxliv  

Preventive  counseling,  mdiv  

Preventive  counseling,  group  

Preventive  counseling,  group  

Health  nsk  assessment  test  

Unistad  preventrve  service 

Mlial  care,  normal  newtxvn  

Newborn  care,  nol  m  hosp  

Normal  newborn  care/hospital 

Newtiom  discharge  day  Itosp 

AUendance.  b«th 

Newi>orn  resuscitation 

Ule/disability  evaluation  . _._ 

Disability  examination  __..„„ 

Disability  examination  „ 

Unlisted  e&m  service 

Outside  state  ambulance  saiv 

Air  ambulance  service  

Helicopter  ambulance  servica  

Water  amb  servce  emergency 

Noninterest  escort  in  non  ar  

Interest  escort  in  non  er  

Nonemergency  transport  taxi  

Nonemergency  transport  bus  

Noner  transport  mmi-bus  

Nonei  transport  wheelch  van  

Nonemergency  transport  air  

Noftar  transport  case  worVer  

Noner  trarvixxt  periling  lees _... 

Noner  transport  lodgng  recip 

Noner  transport  meals  recip  

Noner  transport  lodgng  escrt 

Noner  transport  meals  escort 

Neonatal  emergency  transport  

Ambulance  base  non-emer  all  

Ambulance  Sasic  emergeny  all  

Amb  adv  norver  no  serv  all   

Amb  adv  non.er  spec  serv  an  

Amb  adv  er  no  spec  serv  al  , 

Amb  adv  er  spec  serv  all „ 

Amb  basic  non-er  ♦  suppFies  

Amb  basic  emerg  ♦  supplies  

Adv  non-er  serv  sep  mileage  

Adv  nor>-er  no  serv  sep  mile  

Adv  er  no  serv  sep  mileage  

Adv  er  spec  serv  sep  mile _ 

Amb  basic  non-er  *  mileage  

Ambul  base  emer  ♦  mileage 

Amb  adv  non-er  no  serv  ^-mile  

Amb  adv  noiver  serv  ♦  mile 


'  CPT  codes  and  descnptions  only  are  copyright  2000  American  Medical  Association.  Al  RIgltts  Reserved.  Applicable  FARS/DFARS  Apply 
'  Copyright  1994  American  Dental  Association  All  rights  reserved. 
'  PE  RVUs  -  Practice  Expense  Relative  VMue  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


zzz 
zzz 
zzz 
zzz 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


A0348 
A0350 
A0360 
A0362 
A0364 
A0366 
A0368 
A0370 
A0380 
A0382 
A0384 
A0390 
A0392 
A0394 
A0396 
A0398 
A0420 
A0422 
A0424 
A0888 
A0999 
A4206 
A4207 
A4208 
A4209 
A4210 
A4211 
A4212 
A4213 
A4214 
A4215 
A4220 
A4221 
A4222 
A4230 
A4231 
A4232 
A4344 
A424S 
A4246 
A4247 
A4250 
A42S3 
A4254 
A4255 
A  4256 
A4258 
A4259 
A4260 
A4261 

A4262 
A  4263 
A4265 

A42"0 

A4280 

A430C 
A43C' 

A4305. 
A4306 

443'0 
A4311 
A4312 
A4313 
A43M 
A4315 

Ai3'6 
A4320 
A432- 
A4322 
A4323 
A4326 
A432:' 
A4328 
A  4329 
A433C 
A433i 
A4338 
A4340 
A4344 
A  4346 
A4347 
A4351 


Mod 


Status 


Description 


Adv  emer  fK>  spec  serv  *  mile  .. 
Adv  en>er  spec  serv  *  mileage  . 
Basic  norver  Sep  mite  &  supp  ... 
Basic  enter  sap  mile  &  supply  ... 
Ml  norvar  no  serv  sap  mi&su  .. 
Adv  notvar  serv  sap  ml&supp  .. 
Adv  ar  no  serv  sap  mile&supp  .. 
Adv  ar  spec  sarv  sep  mi&supp  . 

Basic  Ma  support  mileaga  

Basic  support  nxifina  suppis 

Bis  daflbrMatien  suppliea 

Advanced  Ma  supp«rt  mlaag  .... 

Als  deflbrilation  supplies  

Als  IV  drug  therapy  supplies  

Ab  esoohageai  mtub  suppis   

Ab  routine  disposble  suppis 

Ambulance  wailing  1/2  hr  „ 

AmbularK»  02  IHe  sustaining 

Extra  ambulance  atlandant 

Noncovered  ambulance  mileage 
Unlstad  ambulance  service 

1  CC  sterle  syringe&needte 

2  CC  starle  syringe&needto 

3  CC  starle  syrlr<ge&needle 

S*  CC  sterila  syringeaneedia  ~.. 

Nonneedte  injeciion  device 

Supp  tor  seH-adm  kijeclions 

Non  conng  needto  or  styM  

20*  CC  synnge  only  

30  CC  sterile  water/saline  

Starle  needle  ...- 

Infusion  pump  reM  kit 

MaiiTt  drug  infus  oath  per  wl(  

Drug  infusion  pump  supplies  

Infus  insulin  pump  non  rwedl  .... 

Infusion  insulin  pump  needte 

Syringe  w/needle  insulin  3cc 

Alcohol  or  peroxide  per  pinl  

Alcohol  wipes  per  bo  I     

Beladine'phtsonex  solution  

Beladine  lOOme  swaCs'wipes 

Urhw  reagent  strips."  .siets 

Blood  glucose 'eac'nt  strips  

BaHery  lor  glucose  monitor  

Glucose  monitor  ptattorms 

Calibrator  solution/chips  

Lancet  device  each 

Lancets  per  box 

Levonorgestrel  implant  

Cervical  cap  con»ac8ptve  

Temporarv  tear  duct  plug  ._. 

Pefmar>er'  lea'  Juct  plug  ......._. 

Paraftir  

DisposaD'e  endoscope  siieatti  .. 

Brst  prstM-  adhs.  attcrirrinl  

Cath  ir^pi  v3sc  access  portal  .... 
impiantacie  access  syst  pert  .... 
Drug  aeifver,  system  >-50  ML  .. 
Drug  aeir^ery  system  <.5  ML  .... 

Insert  tray  wo  bag'cath    , 

Catheter  *  c  oag  2-v»av  late* 
Cath  ^  c  Dag  2-wav  stiico"-^ 
Cattieter  wttag  3-*av         

.  at^  *  drainage  :-*a>  latex  

Calf  **ainage  2-way  silcne  _.. 
Catn  .V  drainage  3-way  ...._„_._. 

I'lgatic'^  tra.  _„. 

Cath  therapeutx:  irng  agertt  ...„,. 

Irrigatior  synnge  ™.-.,. 

Saline  imgation  soiutiori   

Mate  external  cathete'    ««.«... 

Fern  urinary  collect  dev  cup  . 

Fern  urinary  coilec'  pouch  _„ 

External  cathetei  sian  set  ««.„„ 

Stod  coiiectior  Dooch «„»,«. 

incontinence  suoply  

inoweiting  catheter  latex  

indwelling  cathete*  special  .« 

Cath  mcM  loiev  2  *av  silicn 

Cath  ihd*  loiev  3  *av      - 

Male  external  cathete-      

Straigr-i  tic  jnne  catheter  


Physi- 
cian 
wortr 

RVUs 

Fully  im- 
plement- 
ed non- 

lacdily 
PE 

RVUs 

Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 

FuHy  inv 
plemenl- 
ed  facil- 
ity PE 
HVUs 

Year 
2001 
transi- 
tional 
ladMy 

PE 
RVUs 

Mal- 
practice 
RVUS 

Fuly im- 

plemenl- 

ednon- 

lacWy 

total 

Yeer 
2X1 
transi- 
tional 
non- 
tadMy 
total 

Fulyim- 
plerTtant- 
edlaca- 
Ity  total 

Ye* 
2X1 
tranei- 
Honai 

GkM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

OX 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OX 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.» 

O.X 

ox 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

0.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

OX 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

O.X 

XXX 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

ox 

0.x 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.x 

O.X 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

ox 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.X 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

0.x 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

ox 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

0.x 

O.X 

ox 

XXX 

0.00 

0.00 

O.M 

0.00 

0.00 

0.00 

ox 

ox 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

0.x 

0.x 

XXX 

0.00 

0.00 

0.26 

0.00 

0.26 

0.00 

0.x 

0^6 

ox 

0^6 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

ox 

XXX 

0.00 

0.00 

0.26 

0.00 

0.26 

0.00 

0.W 

0.26 

O.X 

0^ 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

0.x 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

0.x 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

ox 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

0.x 

ox 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

0.x 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

O.X 

OM 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

O.X 

O.X 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

O.X 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ox 

0.x 

O.X 

0.09 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.X 

0.x 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.x 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

ox 

0.x 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

ox 

O.X 

0.x 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.X 

0.x 

0.x 

XXX 

'  CPT  codes  aryJ  descriptions  onw  are  ^ocvfgnt  2000  American  MecJ>c3' 
*Copytgh)  '994  American  Dental  Associaiior,  AH  r»ghts  reserved. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Reuted  Information— Continued 


CPTV 
HCPCS» 


Mod 


Status 


Descnption 


Physt- 
cian 
work 

RVUs 


Futy  im- 


•d  non- 
RVUs 


Yew 

2001 
transi- 
lional 

tion- 
lacility 

PE 
RVUs 


Futy  im- 
plemenl- 
ed  facil- 
ity PE 
RVUs 


Year 
2001 
transi- 


laciMy 

PE 
RVUs 


Mal- 

practica 

RVUs 


Fuiy  im- 

plernenl- 

ed  iHxv 

facility 

total 


Year 
2001 
transi- 
tioruJ 
noo- 
facMity 
total 


Fu*y  im- 
plefTlen^ 
ed  facil- 
ity total 


Year 
2001 
transi- 
tional 
facility 
total 


Global 


A4352 
A4353 
A4354 

*i355 

A4J61 

4  4362 

A-t365 
44367 
A4368 
A4369 
A4370 
A4371 
A4372 
A4373 
A  4374 
i4375 
A4376 
A4377 
A4378 
A4379 
A  4380 
A4381 
A43a2 
A4383 
A4384 
A4386 
A4386 
A4387 
A4388 
A4389 
A4390 
A4391 
A4392 
A4393 
A4394 
A  4395 
A4397 
A  4398 

AAJ99 
A-1400 

A-U02 

A4404 

A4421 

A -1454 

A4455 
A4460 
A4462 
A4466 
A4470 
A4480 
A4481 
A44S3 
A  4490 
A4495 
A4500 
A4510 
A4550 
A4554 
A45S6 
A4557 
MS58 
A4560 
A4566 
A4570 
A4572 
■>4575 
A4580 
A4590 
A4595 
A4611 
A4612 
A4613 
A4ei4 
A461S 
A4616 
A46t7 


Coude  tip  urinary  catheter  

Iiitanninani  urinary  cath 

Can  kisertlon  tray  w/bag 

Bladder  irrigation  tubing 

Ext  ureth  dmp  or  compr  dvc  .. 

Bedside  drainage  bag 

Urinary  leg  bag  

Urinary  suspensory  Wo  leg  b  . 
Ostomy  face  plate . 
Sand  skin  barrier  . 

Ujuid  sWn  barrier  

OMomyA:atti  adhesive 

Ostomy  adhesive  remover  wipe  . 
Ostomy  belt .. 

Ostomy  fiKar 

SUnbtfrier  liquid  peroz 

SUn  barrier  paste  per  oz 

SMn  barrier  powder  per  oz 

Skin  liarrier  sold  4x4  equiv 

Skin  barrier  with  flange 

SMn  barrier  extended  wear  

Drakiable  plastic  pcb  w  fcpl 

Drainable  njbber  pch  w  fcpll 

Drainable  pistx:  pcti  w/o  ip 

OrakMble  rubber  pcr<  w/o  Ip 

Urinary  plaslic  pouct)  w  kpl 

Urinary  rubber  poucn  w  Iqilt  

Urinary  plastic  poucti  w/o  Ip 

Urinary  hvy  piste  pch  w/o  fp  

Urinary  rutil>er  pouch  w/o  Ip 

Ostomy  facepK/siicone  ring 

Ost  skn  barrier  sU  ext  wear  

Ost  sl<n  bamer  w  (Ing  ex  wr  .._... 

Ost  cisd  pouch  w  att  st  barr  

Drainable  pch  w  ex  wear  barr  .... 
Drainable  pch  w  st  wear  ban  ._.. 
Drainable  pch  ex  wear  convex  ... 
Urinary  pouch  w  ex  wear  ban  .:T. 

Urinary  pouch  w  st  wear  ban 

Urine  pch  w  ex  wear  bar  conv  .„ 

Ostomy  pouch  kg  deodorant  

Ostomy  pouch  solid  deodorant ... 

IrrigaHon  supply  sleeve 

Ostomy  irrigatren  bag  

Ostomy  irrig  cone/cath  w  brs  _ 

Ostomy  irrigation  set _ 

Uibncant  per  ounce 

Ostomy  nng  each  _ 

Ostomy  supply  misc 

Tape  al  types  al  sizes 

Adhesive  remover  per  ounce  

Elastic  compression  bandage ...... 

Abdnuil  drssng  hoUerAilnder 

Non-elastic  extremity  binder 

Qravlee  jet  washer 

Vibra  aspirator  

Tracheestema  Nier 

Moistura  exchartger  

Above  knee  surgical  stocking 

Thigh  length  surg  stocking  

Below  knee  surgical  stocking  i 

Ful  length  surg  slockirtg 

Surgical  trays  

Disposable  underpads - 

Eleckodes.  pair „ 

Lead  wires,  pair  

Conductive  paste  or  gel 

Pessary  .._ 

Slings  „ 

Splini 

Rt>  beK 

Hyperbaric  o2  ctMmber  disps 

Cast  supplies  (plaster) 

Special  casting  material 

TENS  suppi  2  lead  per  month 

Heavy  duty  battery 

Battery  c^>les 

Battery  charger  

Hand-hekJ  PEFR  meter 

Canrtuta  nasal „. 

Tubing  (oxygen)  per  loot 

Mouth  piece  „ 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.26 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.26 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.26 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.26 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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XXX 
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XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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CPTV 
HCPCS' 
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0 

XXX 

0 

XXX 

0 
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0 
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0 

XXX 

A46ie 
A4619 
A4620 
A4621 
A4e22 
A4623 
A4e24 
A462S 
A4626 
A46Z7 
A4e2S 
A4S29 


A4asi 


A4636 
A4637 
A4640 
A4641 
A4642 
A4643 
A4644 
A4645 
A4646 
A4647 
A4640 
A4660 
A4666 

A4aao 

A4663 
A4670 
A4680 
A4«e0 
A4700 
A4706 
A4712 
M714 
A4730 
A47a6 
A4740 
A4750 
A47S5 
A4760 
A4766 
A4770 
A4771 
A4772 
A4773 
A4774 
A4780 
A4790 
A4a00 
A4820 
A4860 
A4860 
A4870 
A4880 
A4890 
A4800 
A4901 
A4906 
A4ei0 
A4ei2 

A4ei3 

A4»14 
AMIS 
A4919 
AM2D 
A4a21 
A4e27 
A5061 
AS062 
AS063 
A5054 
AS066 
A5061 

Asoe 

AS06S 
AS064 

Asoes 

AS071 
A5072 


Mod 


Stabis 


Description 


Br•at^lng  c»cuits  „ 

Facetsnt  

V«ri«bteconce"tratw  ^asl<  

Trach«otom,  -nas*  y  jolla'    

Tracheosior^v  of  iarngectomy  ... 

TracOeosiofTv  mnef  cannuta  

Trac^ea  sjciwn  tuDe    

Trac^  care  ttrt  to*  '^v,  trach  

Trac^eostof^v  cteamng  t>fii3h  ... 

Space)  Datj 'eser^D.'        

Ofopha'."oea^  surty  cath 

^'ac*^eosior^.  ra'e  « '   

^et'  ^ai  ;  e  -  i   ;'>»'■  oy  pi  .._.._ 

Wheelchaic  baOery 

Undofwfn  dutch  pad  ..».«...«« 

Handgrip  for  can*  «tc 

Rapl  tip  canatouicti/waker  

AtanuMing  pressure  pad  

Diagnostic  maging  agent  

SaiumomaC  penoeKie  per  dose 

High  dose  contrast  MRl  

Contrast  100-199  MGs  Kjdine  ... 
Contrast  200-299  MGs  ndme  ... 
Contrast  300-399  MGs  odine  ... 
Supp-  paramagnetic  contr  mat  .. 

Surgical  suppkes 

Stpp  esrd  canlrNuge  

Esrd  syrirtga/neaifle - 

Esrd  blood  prassure  device 

Esrd  biood  pressure  cud  „., 

Aulo  blood  pressure  monitor  _... 

ActivaMd  caitxxi  filters  „., 

Dialyzers  

Standard  dialysate  solution  

Bicarb  dialysate  solution 

Sterta  walar „.. 

Treated  water  tor  dialysis  

Fistula  cannulalion  sal  dial 

LocaMcpical  anealheMca 

Esrd  shunt  accessory  

Arterial  or  verwus  tubing  

Arterial  arid  venous  tubing 

Standard  testing  solution 

Dialysate  concenitate  

Blood  testing  supples 

Biood  dolling  tima  tobe 

De«irosticl(/glucose  sWps 

Hemostix  

Amnrania  test  paper  . „ 

Esrd  sterilizing  agent  . 

Esrd  cleansing  agerils 

Heparin/antidole  dialysis „. 

Supplies  hemodiatysis  kH  

RiAber  tiDDed  herrxwlals  

DispcsaD'e  -aT^e'ef  :aps  

Plumo-ng  eiecT'ica   '•^'t  

Watei  sia'age  :an»j        

Contiacti'epait  -.airtenance  . 

Capo  supply  kil  ....«.„..„«, 

Ccpd  supply  kit 

Ipd  supply  Kit 

Esn]  nonmedical  suppces  — 

Gomeo  drain  bolde _ 

Esrd  supply  _ 

Preparation  kit 

Venous  pressure  clamp 

Supp  dialysis  dialyzer  holde  ... 

Harvard  pressure  clamp  

Measunng  cylinder 

Gtoves _. 

Pouch  dsd  w  barr  attached  .... 
CIsd  ostomy  pouch  w/o  barr ... 
CIsd  ostomy  pouch  faceplate  . 
Qsd  ostomy  pouch  w/flange  .. 

Stoma  cap 

Pouch  drainable  w  barrier  at  .. 
Dmble  ostomy  pouch  w/o  barr 
Drain  ostomy  pouch  w/flanga  . 
Drain  ostomy  pouch  w/lcapNa 
Drain  ostomy  pouch  on  fcplte  . 

Urinary  pouch  w/barrier  _ 

Urinary  pouch  w/o  barrier  


Physi- 
cian 
work 

RVUs 

Fuly  im- 
plernent- 
ed  norv 

facility 
PE 

RVUs 

Year 
2001 
transi- 
tional 
noo- 

RVUs 

Futy im- 
plement- 
ed tatil- 

RVUs 

Year 
2001 
transi- 
tkmal 

RVUs 

M^ 

practice 

RVUs 

Futylnt- 
plemenl- 
ednon- 

Yew 
2001 
Irmi- 
Itonal 
norv 

Fuiy  Im- 
plement- 
edlac*- 
lly  total 

Year 
2001 
transi- 
tentf 
lacMy 
total 

Giobal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0,00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.w 

0,00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.O0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

XJCX 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

XJCX 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJ« 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.w 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XJCX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.w 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

JCXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

XXX 

'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  AD  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'CopyrigM  1994  Ameiican  Dental  Assodabon.  Al  rights  reserved 
*PE  RVUs  .  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


Mod 


Status 


Oascriplion 


Physi- 
cian 

RVUs 


Fully  im- 
plement- 
ed noo- 

lacHity 
PE 

RVUs 


Year 

200t 
transi- 
lional 

noo- 
(adWy 

PE 
RVUs 


Fuly  im- 
plement- 
ad  lacit- 
ItyPE 
RVUs 


Year 
2001 
transi- 
tional 
faciNly 

PE 
RVUs 


Mal- 
practice 
RVUs 


Fuly  Inv 
pleinent- 
ed  non- 
facility 
total 


Yew 
2001 
transi- 
tional 
non- 
laciity 


FuBy  im- 
plement- 
ed lacil- 
ity  total 


Year 

2001 
transi- 
tion ai 
faciMy 

total 


Global 


AS073 
A5074 
A5075 
A5081 

«oa2 

*5093 
4.5<02 

A5112 
AS113 
AS114 
A5119 
A5121 
A5122 
A5123 
A5126 
AS131 
A5140 
*5200 

A5501 

^5502 

»£503 

A5504 

A550S 

AS506 

*5507 

A5508 

A3O20 

A.6025 

A6154 

A6196 

*6t97 

A6l9e 

A6199 

A6200 

A6201 

A6202 

A6203 

A6204 

AB206 

Afi206 

A6207 

A6208 

>S209 

A6210 

A6211 

Aa212 

A6213 

A6214 

A6215 

A6216 

A62'7 

a62'8 

A62'9 

A6220 

A6221 

A6222 

A6223 

A6224 

Aa228 

A6229 

AS230 

AS234 

46235 

A6236 

A6237 

A6238 

A6239 

A6240 

A6241 

Aa242 

A6243 

A6244 

A6246 

A6246 

A6247 

A6248 

A62S0 

A62S1 

A62S2 

AS2S3 


Urinary  pouch  on  barr  w/lkig  ..... 

Urinary  pouch  w/)aceplale 

Urinary  pouch  on  faceplate  

ConVnar*  stoma  plug 

ConMnenl  stoma  catheter  

Ostomy  aocMaory  convex  ins*  . 

Bedside  dram  bd  w/wo  tube  

Urinary  suspatoory 

U'ir'arv  leg  bag  _ 

.die I  eg  >*'Hi    ™....„... 

-  .idri,  laD'K  leg  strap .. 

.^•ir  rar-iet  wpes  box  pr  SO  

Soiio  s<:n  barrier  6x6 

Sotit'  sn  ^  Barrier  8x8  

S«ir  ra'n«f  with  flange 

D'SK.*oa^  Dad  ♦or-  adhes^  

Appnance  meaner  „. 

ncortinence.  ostomy  supply  

°»cutaneous  catheter  anchor  .. 

jiac  sroe  (or  density  insert 

Jtatietic    ..sr.im  Tiotdedshoe  ... 

."iddtJTic  s^or'  density  insert  

jiaCMn-  i^i  -t-  -  roler/rodu  

I'aceiii  5'  »•  "(ith  wedge 

jidc  s^  f  «  T  eiatarsal  bar 

riat>«tic  shoe  w/ofl  set  heel  

McKlrtication  diabetic  shoe  

Oiabetc  deluxe  shoe  

Colagan  wourvl  dressing 

Sacona  gel  sheet  each  

Wound  pouch  each 

Alginate  dressing  <«16  sq  in 

Aiqinate  drag  >16  <.48  sq  in  .... 

jugcnaie  dressing  >  4S  sq  in  , 

Alginate  dfsg  wound  filler  

y^ps  arsg  <»16  no  border  ..., 
-omyos  drsg  >16<-48  no  bdr  ... 

Compos  drsg  >48  no  border  

CotnixMMe  drsg  <•  16  sq  in  

Compaalle  drsg  >l6<-48  sq  in  .. 

CotpoallB  drsg  >  48  sq  m  

Contact  layer  <•  16  sq  in 

Contact  layer  >16<-  48  sq  in 

Contact  layer  >  48  sq  in  

-  iar'  5rsg  <.16  sq  in  w/o  bdr  ... 
=  .ar  :■;  >16<.4fi  sq  in  w/o  b  .. 
foam  Jig  >  48  sq  in  w/o  brdr  .... 
Foam  drg  <«16  sq  m  wi^Mxder  ... 
Foam  drg  >1  &<-48  sq  m  w/bdr  .. 
Foam  dig  >  48  sq  in  w/border  .... 

Foam  dressing  wound  IMer  

Non.«taflagauze<-16  sq  in  

Norvetarla  gauzes i6<-48sq  .... 

Non-sterUe  gauze  >  48  sq  in  

Gauze  <-  16  sq  in  w/border 

Gauze  >16  <-48  sq  in  w/bordr  .. 

Gauze  >  48  sq  in  w/border 

Gauze  <-l6  in  no  w/sal  w/o  b  ... 
Gauze  >l&<:-46  no  w/sal  w/o  b  . 
Gauze  >  48  in  no  w/sal  w/o  b  .... 

Gauze  <-  16  sq  in  water/saJ  

Gauze  >1&<.48  sq  m  watr/sal  ... 
Gauze  >  48  sq  m  water/salne  .... 

HydrocciM  drg  <-16  w/o  bdr  

Hydrocolld  drg  >16<-48  w/o  b  ... 

Hydrocolld  drg  >  48  in  w/o  b  

Hydrocolld  drg  <.16  in  w/bdr  

Hydrocolld  drg  >16<.48  w/bdr  ... 

Hydrocolld  drg  >  48  m  w/bdr  

Hydrocolld  drg  filler  paste 

Hydrocoiloid  drg  fMr  dry 

Hydrogel  drg  <«16  in  w/o  bdr 

Hydrogel  drg  >l&<«48  w/o  bdr  ., 

Hydrogel  drg  >48  in  w/o  bdr 

Hydrogel  drg  <-  16  in  w/bdr 

Hydrogel  drg  >15<-48  in  w/b  

Hydrogel  drg  >  48  sq  in  w/b 

Hydrogel  drsg  gel  filter 

Skin  seal  protect  moisturizr  

AbsorpI  drg  <-16  sq  m  w/o  b 

Absorpt  drg  >t6  <-48  w/o  bdr  ... 
Absorpt  drg  >  48  sq  m  w/o  b 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 

oxw 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Resen/ed.  AppHc^ile  FARS/DFARS  Apply. 
^Copyright  1994  American  Dental  Association.  All  rights  reserved. 
>PE  RVUs  -  Practica  EiqMnse  Rotative  VAje  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


A6254 
A6255 
A6256 
A5257 
A6258 
A6259 
A6260 
A6261 
A6262 
A6263 
A5264 
A6265 
A  6266 
A  6402 

46403 
A6404 

a64i:r 

A6406 

A7000 

A7001 

A7002 

A7003 

A7004 

A7005 

A7006 

A7007 

A7008 

A7009 

A7010 

A7011 

A7012 

A7013 

A7014 

A701S 

A7016 

A7017 

A9150 

A9160 

A9170 

A9190 

A9270 

A9300 

A950C 

A9502 

A9603 

Ad504 

A9506 

A950" 

A960C 

A  9606 

A990CI 

A99C'i 

00120 

00140 

D0150 

D0160 

D0170 

D0210 

D0220 

DO  230 

D024C 

30250 

CX126C 

D0270 

D0272 

30274 

302" 

DC290 

303 10 

30320 

30321 

30322 

3033C 

D0340 

D0350 

O0415 


Mod 


00460 

OO470 
D0471 

00472 
30473 


Status 


Description 


AlMOrpt  Org  <-16  sq  in  w/t>dr  .. 
Atisorpl  dfg  >16c>46  in  w/bdr  . 
Absocpl  drg  >  48  sq  in  w/lxlr ... 
Trinsparant  Am  <-  16  sq  in  ... 
Transparant  Mm  >16o>48  In  ... 

Transparent  Mm  >  48  sq  in  

Wound  daanser  any  typia/size 

Wound  filler  jefpaste  oz  , 

Wouiv:  'tile-  ir^  -or-    j'am 

Norvsle^iie  eiastic  ga.,;ayd  ._.. 

Non-si&ite  no  etasttc  gauze 

Tap*  pel  18  sq  inches     

Impreg  gauze  no  h2(Vsal/yaid  .. 

Sterile  gauze  <-  16  sq  in  

Slerie  gauzesl6  <-  48  sq  in  ... 

Slarle  gauze  >  48  sq  in  _ 

Starie  elastic  gauze /yd  

Slarta  non  elastic  gauza^  

DispoaflMe  canister  lor  pump  ... 
Nondlspoasble  pump  canister 
Tubing  used  w  suction  pump    . 

fMHiizer  administration  set  

Olspoaabla  nabuizer  smi  vol  .... 
Nondispossble  nebulzer  set  .... 

FMared  nebulizer  admr  set  

I4  vol  nebulizer  disposable 

Oispoaable  nebukzer  preW 

Nebulzer  reservoir  boMe ~ 

DIspoaable  corrugated  tubing  ... 
Nondispos  corrugaiad  tubing  .... 

Nebubar  water  colec  devic 

Disposable  compressoi  filter  .... 

Compressor  nondispos  lilter 

Aerosol  mask  used  w  nebulize  . 
fMmlizer  dome  &  mouMipiace  . 
Nebulzer  not  used  w  oxygen  ... 
Misc/exper  non-prescript  dm  .... 

Podiatrist  non-covered  servi 

CNropraclor  non-covered  ser ... 
Misc/expe  personal  comlort  i .... 
Non-covered  item  or  ser/ee  .... 

Exercise  equipr^sn-  

Tectmebum  Tc  Srr  sesiambi . 
Technetium  TC99M  letroiosmm 
Technetium  TC  99rr,  rnedronaie 
Technetium  tc  ^Sn-  apctrae 
Thalkxjs  cMiorioe  " .-  :?c  •  "ic 
Indium  *  ■  '  cap'oriac:  'j^^-Ci^'r. 
StronTiur^-5v  -r.ioriOe 
Samanjr^  sr^'5.'  texrOf"-' a'^v 

Sjpp'v  accesso',  service  , 

C'eiiver.  <.e'  jp  dispensing  

Periodic  y A^  evaiuatioi"     

Li.'rill  Ora    eva<  prOOir^    KK\i%    , 

Compre^e^sve  jia  evaluation  ., 
Einensv  xai  evai  proc  locus  ..... 

Re-evaj  es"  pi.pfofciem  i-dcus 

IniracK  cor^pieie  fiir-^  sef-es  , 

Intraofa)  penapica  *'rs*  '     

mtraorai  periapica  ea  aod  .«.«.. 
ir'T'aoia'  3cciu'sa^  'nr,-  ..__., 
Errrao'a' Irs' Nir'  ..««„.. 

Erlraorai  ea  adortior^a;  Nirn  .,«„. 
Denta;  ^ne^ing  sTpgie  'tirri  ..„,,„. 

Derla!  Ditewings  ^c  Nir^'S   

Denial  piie,*ings  'c^j-  ♦nr-^s   .„..„. 

V  er*  Ditew^ncjs-sev  'r  eignt  

Der'a'  'III'  sKuii'ac.,  ^-:"  

Deria:  saiiograpfi>  „.. 

Dental  tm.  arttwogram  ind  i 

Dental  Dtner  tmj  films 

Dentai  lor^og'aphpc  survey _.. 

Denial  pa'-^orar^ic  tttm  

Lv-\a!  ;epiiaior^eiric  Mm  

Ciai'ac;a.  images     

BacieriCMogic  siuOv  

Ca'«s  i^5;eptibility  test  

P^it:-  .'i.i.rr.  '»is'       

DagnosiK  :asis      

Diagnostic  ^notographs  

G'Dss  iriar'-   r'ec  \    ec>.3r1  

Mciv  e>a"    .'ec    •.    .^-   ''  


Physi- 
cian 
wortt 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJX) 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fuly  im- 


ed  non- 
lacility 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

2001 
Iransi- 
tkmal 

norv 
lacifely 

P£ 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.0c 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuly  im- 
plernent- 
ad  facil- 
ity PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
Iranst- 


tadity 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

pracbce 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.QO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
ox 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 

0.x 

0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 


Futy  im- 

plernent- 

ed  non- 

tadlty 

total 


'  CPT  codes  and  ae&ciptions  only  are  copyrighl  2000  AmerKan  Medical  Association.  Al  Rights  Reserved  Applicable  FARS/DFARS  Apply. 

^Copynghl  19S4  Amencar!  Denta'  tssxiatior   All  rights  'eserved 
•PE  RVUs  -  Practice  Eipense  -».a"  c  .  aue  _  nits 


0.x 

OX 

ox 
ox 
0.x 

OM 

0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
ox 
0.x 
0.x 
ox 
ox 
0.x 
0.x 
0.x 
ox 
ox 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
ox 
ox 
ox 
0.x 
o.x 
0.x 
o.x 
o.x 
ox 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 

0.X 

o.x 
ox 
o.x 
o.x 
o.x 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
o.x 
0.x 
ox 
ox 
0.x 
o.x 
o.x 
o.x 
0.x 
ox 
ox 


Year 

2X1 

fransl- 

tlonal 

norv 
tadNty 

total 


0.x 
C.X 

0.x 
0.x 
o.x 
0.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
0.x 
0.x 
0.x 
0.x 
o.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
o.x 
o.x 
0.x 
o.x 
ox 

0.X 

o.x 
0.x 
ox 
0.x 
0.x 
o.x 
0.x 
o.x 
0.x 
ox 
o.x 
o.x 
0.x 
0.x 
0.x 
o.x 
0.x 
o.x 
o.x 
ox 
0.x 

0.X 

0.x 
0.x 
0.x 
0.x 
0.x 
o.x 
0.x 
ox 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
ox 
0.x 
0.x 
0.x 
o.x 


Fulykn- 


edlad- 
Hy  total 


0.x 
0.x 
o.x 
ox 
ox 
ox 

0.x 

o.x 
o.x 
o.x 
o.x 
0.x 
o.x 
0.x 

0.x 

ox 
0.x 
o.x 
o.x 
o.x 
o.x 
0.x 
0.x 
o.x 
0.x 
ox 
0.x 

0.X 

0.x 
0.x 
0.x 
0.x 
ox 
o.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
ox 
o.x 
o.x 
0.x 
0.x 
o.x 
0.x 
0.x 
o.x 
0.x 
0.x 
0.x 

0.x 

o.x 
0.x 
o.x 
0.x 
0.x 
ox 
o.x 

0.x 

0.x 
o.x 
o.x 
o.x 
o.x 
0.x 
o.x 
ox 
0.x 

0.X 

0.x 
o.x 
o.x 
ox 
o.x 
0.x 
o.x 


Yaw 
2X1 


lacMy 

total 


o.x 

0.X 

0.x 
0.x 
o.x 

0.x 
0.x 
0.X 

0.x 
0.x 
0.x 
o.x 
0.x 
0.x 

0.x 

0.x 
o.x 
0.x 
o.x 
0.x 
0.x 
o.x 
ox 

0.X 

0.x 
0.x 
0.x 
0.x 
o.x 
0.x 
0.x 
ox 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 

0.x 

0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
o.x 
0.x 
0.x 
o.x 
0.x 
0.x 
0.x 
ox 
o.x 
o.x 
0.x 
0.x 
ox 
o.x 
o.x 
o.x 

0.X 

0.x 
0.x 
ox 
0.x 
ox 


Gtabtf 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

YVY 

YYY 

YYY 

YYY 

YYY 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

YYY 

XXX 

XXX 


44330 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTT 
HCPCS' 


Moci     '    Stalu* 


06scf1ptkif> 


Phy»i- 
dan 
«M)fk 
RVU» 


Fulylm- 

ednon- 
todUty 

PE 
RVUs 


Year 

2001 
Iransi- 
ional 

non- 
lacJMy 

PE 
RVU» 


Fuly  Im- 
plamant- 
adfaci- 

RVUt 


Year 

2001 

transt- 

Hona) 

lactRy 

PE 
RVUa 


Mal- 

practcs 

RVUs 


Fulty  im- 

plement- 

ed  non- 

tacihty 

total 


Yaar 
2001 
Iranst- 
bonal 
rKxv 
ladWy 
total 


Fully  im- 
ptement- 

sd  facil- 
ity total 


Year 
2001 
transi- 
tional 
laciMy 
total 


Global 


D0474 
30400 
00S01 
D0S02 
00999 
01110 
01120 
01201 
01203 
01204 
D120S 
D1310 
01J20 
01330 
01351 
01510 
D1515 
O1S20 

oisas 

01SS0 
D2110 
02120 

02130 
02131 
02140 
02150 
02160 
02161 
02210 
D2330 
02331 
□2032 
02335 
02336 
D2337 

a23ao 

02381 
02382 
02385 
02386 
02387 
02388 
02410 
02420 
02430 
02510 
02520 
02S30 
02S42 
02S43 
02S44 
02610 
02620 
02630 
02642 
02643 
02644 
02660 
02661 
D26S2 
02662 
D2663 
02664 
02710 
02720 
D2721 
02722 
02740 
02750 
027S1 
02752 
02780 
02781 
02782 
02783 
02790 
02791 
02792 
02799 
02810 
02910 
02920 


Micro  *  «xairi  o(  ti»g  marglna  .. 
Cyiooairi  sm«ar  prap  &  raport  „. 

Histopatnoiogc  sxamlnationa 

Ot^«f  oral  pattioiogy  s'ocedu  -,. 
Un»peciii«a  diagnostic  ptoce  ..... 

Oamai  oroot^yiana  adult  

Dental  pfoofiyiaxis  :nild _ 

Topical  fKjof  *  proo'^y  -^^ild  ..«.., 

Tofucai  luor  «(0  proppy  ;m  

To(>cal  ^Of  «o  proptiv  adu  .«.., 

Topical  fluoo<3e  *■  pioor^y  a  ... 

Nirtr  counsei-C4Drt;->i  caces  .._. 

ToCacco  coursolmg    „ 

Oral  hygiene  instruction „.., 

Dental  sealant  per  tooth        _ 

Space  maintatnef  'tC  j^tlat  ...... 

-ixeC  Ditat  space  -nainaicef  ...._, 

Remove  jnilai  soace  ^^-atriain  ... 
Saniove  Ptlat  scace  nainTam  ««. 
Recen>ant  space  T^amtainef  ...„. 
Amalgam  y^e  surface  Bn^nary  _. 
Amaigan-  ^v  surtacss  c'firtary  .. 
Amaigann  rnfee  5ur*ai.,es  c-rtma  .. 
Amalgam  'our  rncwe  i^n  s^^rna  ... 
AmaJgar:  Tne  iur'ace  permanen 
Amatgarr  ^c  sorac^s  pefTiano 
Amaigaf^  •^f•»»»  \^'*ac'»^  imtmu  . 
4'naigar"  i  _•*      s.^i^es  .  emt  .. 

Siicate  :er-*)rr  :-*    ",s"  <  4t   

^<is>r  joe  5i.-^ace-.^'e'>     

=  esir  •'w*:  ^...^atw  -!">'■  ^    ..«.. 

"«Sir   4.-,  !„'•    J/ 

Composite  ream  crown    „_ 

Cotnpo  resin  crown  ant-perm 

Resin  one  surf  potter  printer 

Resin  <wo  sur!  poster  primar 

Resin  trireamora  surf  post  p 

Resin  one  surf  poster  perman  .... 
Resin  two  stirf  poster  permen  .... 

Resin  tiMee/tnore  surf  poet  p 

Reein  tour/more,  post  perm 

Oental  gokt  tot  one  surtoee 

Dental  goW  Mi  two  surface 

Oentai  goU  Id  three  surfs 

Oental  Inlay  metalic  1  surf 

Dental  May  ntetaHc  2  surf 

DiMil  Inlay  met  3/inora  sur  

Denial  onlay  mataMc  2  surf 

Dental  onlay  metalic  3  surf 

Dental  on  lav  Tioli  4/more  sur 

Inlay  pofceiain/ceramlc  1  su 

Inlay  porcelain/ceremic  2  su 

Denial  onlay  pore  3/inare  sur 

Dental  onlay  poreein  2  surf 

Oentai  onlay  porcelin  3  surf 

Dental  jniay  pore  4/r»x)re  sur 

Inlav  ;onipositft'9Sin  one  SU .. 

Inlay  corTiD-.:)s.'tefTe4in  two  SU « 

Denial  may   esm  3rtnre  sur 

Dental  cniay   esin  2  Surface 

Dental  onlay  resin  3  surface 

Denial  onlay  retin  4/nire  sur 

Crown  resin  laboratory  „ 

Crown  resm  «/  high 
Crown  resin  yv/  t>eS4 
Crown  resu-  *  -xxiie  -'«iai  ... 
Crown  pofr.eiairvr.e'L-'n.  ',  ,os 
Crown  porcelain  •%  -  ac«  m 
Crown  porcelain  tuseo  base  m 
Crown  port:elain  w^  nobie  met 
Crown  3/4  cast  hi  not>le  met  - 

Crown  3/4  cast  base  metal 

Crown  3/4  cast  noble  melal  -. 
Crown  3/4  porcalain/carainle  ~ 
Crown  Kil  cast  high  noble  m  .. 
Crown  M  cast  twse  metal  ..-. 
Crown  Ul  cast  noble  metal .... 

Provisional  crown 

Crown  3/4  cast  metalic  . 

Oental  racament  inlay 
Dental  recement  crown 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 


OM 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
0.x 
0.x 
0.x 
ox 
0.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
ox 
ox 
ox 
o.x 
ox 
0.x 
o.x 
ox 
o.x 
o.x 
o.x 
ox 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
0.x 
ox 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
0.x 


ox 
o.x 
ox 
ox 
o.x 
0.x 
o.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
0.x 
ox 
0.x 
ox 
0.x 
ox 
ox 
o.x 
ox 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
0.x 
ox 
ox 
0.x 
ox 
o.x 
o.x 
o.x 
0.x 
0.x 
ox 
0.x 

0.X 

0.x 
o.x 
o.x 
o.x 
o.x 
0.x 

0.X 

0.x 
o.x 
ox 
0.x 
ox 
o.x 
o.x 
0.x 


o.x 
ox 
ox 
ox 
ox 
0.x 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
ox 
o.x 
ox 
ox 
ox 
o.x 
ox 
o.x 
ox 
ox 
o.x 
ox 
ox 
ox 
ox 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
ox 
o.x 
o.x 
0.x 
0.x 
o.x 
o.x 
o.x 
o.x 
ox 
0.x 
0.x 
0.x 
o.x 
o.x 
0.x 
0.x 
ox 
o.x 
0.x 

0.x 

ax 

0.M 
OM 

o.x 
o.x 

0.x 
ox 
o.x 
ox 
ox 
o.x 
0.x 


o.x 
0.x 
0.x 

0.X 

0.x 

o.x 
ox 
ox 
ox 
o.x 
o.x 
ox 
o.x 
ox 
ox 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
o.x 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
o.x 
ox 
ox 
ox 
o.x 
ox 
ox 
0.x 
o.x 
o.x 
ox 
o.x 
o.x 
o.x 
ox 
0.x 
o.x 
ox 
o.x 
ox 
0.x 
ox 
o.x 
0.x 
o.x 
ox 
o.x 
o.x 
ox 
ox 
o.x 
ox 
o.x 
o.x 
ox 
o.x 

0.X 

o.x 
ox 
o.x 
ox 
o.x 
ox 
0.x 


XXX 
XXX 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  Oescnpoons  only  are  copynght  20X  American  Medical  Association.  All  Rights  Reserved.  Applicable  FAHS/DFARS  Apply. 
>  Copyright  1994  Ainencan  Dental  Association.  Al  rights  reserved. 
»  PE  RVUs  .  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS» 


D2930 

D2931 

D2932 

02933 

02940 

D2950 

02951 

02952 

02953 

02954 

02956 

02957 

O2960 

02961 

02962 

O2970 

O2980 

02999 

03110 

03120 

D3220 

03221 

03230 

O3240 

O3310 

03320 

03330 

03331 

D3332 

D3333 

03346 

03347 

03348 

D3351 

D3352 

D3353 

D3410 

D3421 

D3425 

03426 

03430 

034SO 

03460 

03470 

03910 

D3920 

03950 

O3960 

03999 

D4210 

D4211 

04220 

04240 

04246 

04248 

04250 

D4260 

04263 

04264 

04268 

04267 

04268 

D4270 

04271 

04273 

04274 

D4320 

04321 

04341 

04355 

04381 

04910 

D4920 

D4999 

D5110 

05120 

D5130 

D5140 

052 11 

D5212 

05213 

05214 


Mod 


Status 


Description 


Prelab  stniss  steel  crwn  pri  

Prefab  stniss  steet  crown  pe  

Praiabficatad  resin  crown 

Prefab  stainless  steel  crowvn 

Dental  sedative  fining 

Core  buld-up  mcl  any  pins 

Tooth  pin  retention 

Post  and  core  cast  *  crown  „ 

Each  addtnl  cast  post 

Prelab  post/core  ♦  crown  

Poet  removal 

Each  addmi  prefab  post 

Laminata  labial  veneer  

iab  labial  veneer  resin  

^  labial  veneer  porcelain  

Temporary-fractured  tooth 

Crown  repair  

Oantal  urtspec  restorative  pr  

Pulp  cap  direct „ _ 

Pulp  cap  indirect 

Therapeutic  putpolomy  

GroM  p^pal  dabrfdement  „ 

Pulpal  therapy  anterior  prim  

Pulpal  therapy  posterior  pri  _ 

Ameriof 

Root  canal  therapy  2  canals 

Root  canal  tfierapy  3  canals  

Non-surg  tx  root  canal  otn 

Incomplete  er¥)odonlic  tic „ 

Internal  root  repair  

Retreat  root  canal  anterior 

Retreat  root  canal  bcuspid 

Retreat  root  canal  molar 

Apexificatiorv'recaic  initial 

Apexiricalion/recalc  interim 

ApexiHcalion/recalc  final  

Apicoect/perirad  surg  enter  

Root  surgery  bicuspid _ 

Root  surgery  molar „ 

Root  surgery  ea  add  root  

Refrograde  fHng „. 

Root  ampotaBon  

Endodontic  endosseous  implan 

Intentional  replantation  

I»olatlon-toot^  w  oibb  dam „ 

Tooth  splrtTing „ 

Canal  prep/tittng  of  dowel 

Bleaching  of  discolored  tool 

Endodontic  procedure „. 

Gkiglvactomy^ptasty  per  quad  

GInglvecteny/ptasty  per  toot  

Gingival  curettage  per  quadr 

Gingival  flap  proc  w/  planin  

Apicaty  positioned  flap  

Crown  lengthen  hanl  tissue 

Mucogingival  surg  per  quadra 

Osseobs  sjrge'v  per  quadrant _ 

Bone  repice  gfafi  first  site  

Bone  reoice  a'af  each  add 

Guideo  ttss  ^eger  'esoft)ie  „. 

Guided  tiss  regen  nonresorb  

Surgical  revision  procedure 

Pedicle  soft  tissue  grail  pr 

free  soft  tissue  graft  proc  - 

Subepitnelial  tissue  graft  _ 

Distal'proxmal  wedge  proc  _ 

Provision  spint  intracoronal  _ 

Provisional  spent  extracoro 

Periodonlil  scaing  &  root  

Ful  mouth  debridement 

Locafeed  chemo  delivery  

Periodontal  maint  procedures 

UnscheOu'eC  1'essing  change  

UnspecifiM  Lefiodootal  proc    

Dentures  comcieie  -^.lollary  

Dentures  :.or~ioie\e  'id'.aiDle    _ 

Dentures  tr-i"->eoia'  '^dJ  nary  

Denture*  .rr.r^ea^a'  ~  a-diWe _. 

Dentures  ■■^■a.t'!'  pa"    '^sin  

Oarttures  mar>a  part  lesm „. 

Dentures  maxrii  pan  metal _„. 

Dentures  rriarxjibi  part  metal  „, 


Physi- 
cian 
wortt 

RVUs 


0.00 

0.00 

OM 

OM 

OM 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
pternent- 
ed  non- 
facility 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

2001 

transi- 

tonal 

norv 
facitty 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


Fully  im- 

plernent- 

edfacH- 

iNPE 

FiVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.co 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mat- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fulylm- 

plemeni- 

ednor>- 

facMy 


Year 

2001 
transi- 
tional 

nor>- 
ladWy 

total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fulylm- 


edfadl- 
Hy  total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
trwisi- 
tional 
ladMy 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YVY 

XXX 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

YYY 

YYY 

YYY 

XXX 

XXX 

XXX 

YYY 

YYY 

YYY 

XXX 

XXX 

XXX 

XXX 

YYY 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


Mod 


Status 


Description 


Pt^y»^ 
dan 

WOfti 

RVUs 

Fulylm- 
plement- 
ed  non- 

lacility 
PE 

RVUs 

Yaar 
2001 

transi- 
tional 

non- 
lacility 

PE 
RVUs 

Fuly im- 
plement- 
ed laci- 
ityPE 
RVUs 

Year 
2001 
transi- 
tional 
lacility 

PE 
RVUs 

Ma»- 

praclice 

RVUs 

Fudyim- 

pternent- 

ed  non- 

laciMy 

total 

Year 

2001 
transi- 
tional 

noo- 
laciity 

total 

FuHy  im- 
plement- 
ed laci)- 
itytt^ 

Year 
2001 
transi- 
tional 
facility 
total 

Glottal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

L.OO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

.    0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

O.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00' 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

05281 
D5410 
05411 
05421 
D5422 
D5510 
06520 
OS610 
05620 
D5630 
05640 
05650 
05660 
D5710 
05711 
D5720 
D5721 
D5730 
05731 
D5740 
05741 
05750 
05751 
05760 
05761 
D5810 
05611 
05820 
05821 
05850 
D5851 
D5860 
05861 
05862 
05867 
05875 
05899 
05911 
05912 
05913 
059 14 
05915 
05916 
05919 
D5922 
05923 
05924 
D5925 
05926 
05927 
D5928 
D5929 
05931 
D5932 
05933 
D5934 
05935 
D5936 
05937 
05951 
05952 
05953 
05954 
05955 
05958 
05959 
05960 
05982 
05983 
D5984 
05985 
05986 
059«7 
D5988 
D5999 
D6010 
D6020 
D6040 
06050 
06055 
D6056 
06057 


Removable  partial  denture  

Dentures  adjust  cmpR  maxil  

Dentures  ad)u3t  cmpit  mand 

Dentures  ad|ust  part  maxill 

Dentures  adjust  part  marxlbl  -. 

Denlur  repr  broken  compi  bas 

Replace  denture  leetti  compR  „ 

Dentures  repair  resm  base  

Rep  part  denture  cast  frame  

Rep  partial  denture  clasp  

Replace  pan  denture  teetti  

Add  tooth  to  partial  denture 

Add  clasp  to  partial  denture  

Dentures  rebase  cmpit  maxa _.. 

Dentures  rebase  cmpK  mand  „.. 

Dentures  rebase  part  maxill  

Dentures  rebase  part  mandbl  

Denture  rein  cmpit  maxil  ch 

Denture  rein  cmpit  mand  chr  ...„_™.™. 

Denture  rein  part  maxil  chr _„ 

Denture  rein  pail  mand  chr  

Denture  rein  cmpit  max  lab  -. 

Denture  rein  cmpH  mand  lab  

Denture  rein  part  maxil  lab  

Denture  rein  part  mand  lab  

Oenture  interm  cmpit  maxill 

Denture  interm  cmpit  maiKll}!  

Denture  interm  part  maxil  

Denture  interm  part  mandbl 

Denture  tiss  conditn  maxH  

Denture  tiss  condtin  mandbl 

Overdenture  complete  

Overdenture  partial  __....„-«....._.. 

Precision  attachment  . „....._.......„.. 

Replacement  of  precision  an 

Prosltiesis  modrficaticr  

Removable  prosthodontic  proc 

Facial  moulage  sactionai 

Facial  moulage  compMe . 

Nasal  prosthesis  

Auricular  proetiesis 

Orbital  prosthesis 

Ocular  prosthesis  ......„._..~......™.~._ 

Facial  prosthesis „ . _.™_. 

f^asal  septal  prosthesis  „ 

Ocular  prosthesis  interim 

Cranial  prosthesis 

Facial  augmerttation  moplanl 

Replacement  nasal  prosthesis  

Auricular  replacement _._.. 

Oftwial  replacement  

Facial  replacement  

Surgical  obturator  _ „. 

Poetsutgical  obturator 

ReflMng  cH  obturator  „ 

Mandlxjiar  flange  prosthesis - 

Mandibular  denture  prosth 

Tamp  obturator  prosthesis 

Trismus  appliance 

Feeding  ax]  

Pediatric  speech  aid 
AduHipeech  aid 

Superimposed  prosthesis 

Palatal  lift  prosthesis 

Intraoral  con  def  mter  pit _„. 

Intraoral  con  def  mod  palat  

Modify  speech  aid  prosthesis  

Surgical  stent  

Radiation  applicator _ 

Radiation  shield  „ 

Radiation  cone  locator 

Fluoride  applicator  „... 

Commissure  splint  

Surgical  splint  

Maxillolacial  prosthesis  

Odontics  endosteal  implant  „ 

Odontics  abutment  placement  ._ 

Odontics  eposteal  implant  

Odontics  transosteal  implnl  

Implant  connecting  bar  ...__.._™„.„ 

Prelabncated  abutment 

Custom  abutment  ™._.... 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Association  AB  rights  reserved. 
'PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


D6058 
D60S9 
D6060 

060€i 
D606: 
:'60&3 
D6CM 
D6065 
D6066 
D606' 
D6068 
D6069 
D6070 
D6071 
D6072 
D6073 
D6074 
D6075 
D6076 
D6077 
D6078 
D6079 
06080 
06090 
O6095 
D6100 
06199 
O6210 
06211 
06212 
06240 
06241 
06242 
06245 
O62S0 
D6251 
06252 
06519 
O6520 
06530 
06643 
06544 
06545 
06548 
D6720 
06721 
D6722 
06740 
06750 
06751 
06752 
06780 
06781 
D6782 
D6783 
D679C 
D6791 
D6792 
D6920 
D693C 
C*94C 

::«95c 

D69'C 

D69'2 
D6973 
069:- 5 
369"'6 
D69:^ 
06960 
06999 
D7110 
07120 
07130 
0721 0 
07220 
07230 
07240 
07241 
07250 
07260 
D7270 


Mod 


Status 


Dasc/ipbon 


Abutment  supported  ctown _... 

Abutment  ^upcxxted  mtl  crown  ........... 

Abutment  supponed  mtl  crown 

Abutmen'  supponed  trrtl  crown 

Abutment  supported  mtl  crown 

Abutment  supported  »"«  crown _... 

AUJtTTient  supporteo  '^t  crown  „ 

tnptant  supportec  c':^^''-    «.«.,. 

Imptant  supoortec  ""r^  :'Dwn  «.„.. 

Implant  supportec  "^t'  r'own  

AExftment  sjpponeo   etatner  

APutme^tt  sjpponeo    etainer  

APul-Ttent  sjpponec  '^tajner  

ADutment  sjpponeo  -etainer 

Aputr^ent  supporteo  'etainer  

Abutment  supporteo  retainer  

ADutmeit  Supported  'etainer  „.. 

Imptani  Supported  -etainer  . ...„„.. 

Iripia^t  sjppcneo    eta^'Sf    ,,,, ,,  , 

Ir-'pia"!  supponec  -eia.ner  ..„.....__„.. 

Irnpiniabut  suprto  lixo  oent  

l^-piniaPut  suprtd  fixd  dent  

inpiant  i-naintenance  

Pec^air  implant       

C^oonttrs  'ep'  3t--L.'tmaot «. „.. 

^emov  a-    ^l  -mpia^t    „.. ., ,. 

ir^.pian"  p'DceC.>e       „. 

P'-ostnoooni  -.,g-  ")(■■<-  -^etal 

Broge  tJase  meta   .  a<         

B'ldge  'oc-ie  -'leta     as-      

6-x)ge  r^'^eiai--  -k;*      'Oie 

G'Ktge  po'cetai'  'ast-  -etal _.. 

Bndge  porcelain  noDe^  metal 

B'xJge  pofceiain  re-a-t  

Bndge  resir  *  •nq-  -  x  e  

Bndge  resir  oast  mp-.i     _... 

Bridge  'esm  *  nocw  '-etal  

lnl«y/onia»  DOfc<»;e'a- k.  

Danlal  retainet  '*-c  s.^-'aces  ~ 

natainet  malallic  i*  sunaca  «„ -.. 

Danlal  raWnr  onlay  3  surt  

Dental  retainr  oniay  4/mora  ..._ _.. 

Dental  -etainr  cast  rT>atl  _ 

Porceiaia  ceramic  retaitar 

Retain  cfown  reskl  »r  hi  nbia _. 

Cfown  resin  wA>aaa  metal _... 

C'-own  resin  w  nopte  n>etal  

C'Own  pofceiaia ceramic   

C'Own  pofcetain  nigi-  noble  „„ 

C'owr  porcelain  sase  netal ___... 

Crown  porceiarn  noOle  metal  - 

Crown  ^4  higr  nooie  metal  .„ 

Crown  3.4  cast  Dased  metal 

Crown  14  cast  nobie  metal 

Crown  14  porcelain,  ceramic  

Crown  fui  hpgf  noble  metal  „ 

Crown  'ul'  base  meta  ;.ast  „.„......„ 

Crown  tuti  riobie  meta  :ast 

Dental  connector  bar  .._.___.__. 

Dental  recement  onogt     ...».»,«„»,»... 

Stress  breaKer        

Precisior  attachment  _ _.. 

Post  &  core  plus    etainer  

Cast  post  brioge  retame'  

Preiat  post  &  core  plus  'eta  _. 

Core  butIC  jp  tO'  'etainer   „.„„«., 

Coping  metai  „ .. 

Eacn  addtn:  cast  post  

Eacn  addt'  pretar  oost  „ 

Bndge  repan  _.„ _.. 

Fined  prostbooontic  proc  .«... 

Orai  surger,  single  toot^   „.„ _... 

Each  add  toof-  efaction  ....„.._..._„ 

Toott'  '00'  'emovai  „...„...„. 

Rem  imc  tooth  w  mucopar  Dp  „... 

Impact  tootn  ramov  soA  liss  

Impact  toot^  'omo^  part  bony  „... 

Impact  toot^  'emtc.  :  jmc  bony  

Impact  toot^  'em  Pony  w.comp  

Toolti  'ooi  -emovai  «.....,.™... 

Oral  anua:  'istuia  closure ..._._... 

Tootn  -eimptantation  ...._......»»......„„.. 
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trans*- 
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Year 
2001 
Iranst-    |      Ma>- 


tionai 
lacility 

PE 
RVUs 


O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


practice 
RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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0.00 
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Fuly  inv 

pternant- 

ed  nofv- 

ladlty 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
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Year 

2001 
transi- 
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non- 
lacHity 
total 
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Year 

Fuiyim- 
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plefn6nl- 

transi- 

edlad- 

tional 

ity  total 

<ac«y 
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'  CPT  codas  and  descriptions  onw  ate  copyignt  2000  American  Medical  Association  All  Rights  Reserved.  Applicable  FARSUFARS  Apply. 
'Copyright  1994  Amercar  Dental  Association   All  rights raaarved. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


Status 


Description 


Ptiysi- 
cian 
work 

RVUs 


Fuly im- 


ed  norv 
tacility 

PE 
RVUs 


Year 

2001 
tr»isi- 
lional 

non- 
taciMy 

PE 
RVUs 


Fuly  im- 
plement- 
ed tacit- 
ity  PE 
RVUs 


Yea/ 
2001 
transi- 
tional 
facility 

PE 
RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 

laciNty 

total 


Year 
2001 
transi- 
tional 
non- 
lacility 
total 


Fully  im- 
plement- 
ed facil- 
ity total 


Year 
2001 
transi- 
tional 
lacUily 
total 


Global 


D7272 
D7280 
D7281 
07285 
07286 
07290 
07291 
07310 
07320 
07340 
07350 
07410 
07420 
07430 
07431 
07440 
07441 
07450 
07451 
07460 
07461 
07465 
07470 
07471 
07480 
07490 
07510 
07520 
07530 
07540 
07550 
07560 
07610 
07620 
07630 
07640 
07650 
07660 
O7670 
07680 
O7710 
07720 
07730 
07740 
D7750 
07760 
O7770 
07780 
07810 
07820 
07830 
O7840 
07850 
07852 
07854 
07856 
07858 
07860 
07865 
07870 
07871 
07872 
07873 
07874 
07875 
07876 
07877 
07880 
07899 
07910 
07911 
07912 
D7920 
D7940 
07941 
07942 
07943 
07944 
07945 
07946 
07947 
07948 


Tooth  transplantation  

Exposure  impact  tooth  orthod  

Exposure  tooth  aid  eruption  

Biopsy  of  oral  tissue  hard  

Biopsy  ol  oral  tissue  soft  

Repositioning  ol  teeth  

Transseptal  liberotomy  

A^eoplasty  w/  extraction  

Alveoplasty  w/o  extraction  

Vestibuloplasty  ndge  extern  . 

Vestibuloplasty  exten  grail  

Rad  exc  lesion  up  to  1.25  cm  

Lesion  s  1.25  cm  

Exc  Ijenign  tumor  to  1.25  cm  

Benign  tumor  exc  S  1.25  cm  

Malig  tumor  exc  to  1.25  cm 

Malig  tumor  s  1.25  cm 

Rem  odontogen  cyst  to  liScm  

Rem  odontogen  cyst  S  1.25  cm  

Rem  nonodonto  cyst  to  1.25cm  

Rem  nonodonto  cyst  s  1.25  cm  

Lesion  destruction 

Rem  exostosis  maxilWmandib 

Rem  exostosis  any  site  - 

Partial  osteotomy  

Mandible  resection _ 

I&d  absc  intraoral  soft  tiss  

I&d  abscess  extraoral  

Removal  fb  skirVareolar  tiss  

Removal  of  fb  reaction  „ 

Removal  of  sloughed  oH  bone  

Maxillary  sinusotomy  

Maxdla  open  reduct  simple  . 

CIsd  reduci  simpi  maxilla  fx  ..„ 

Open  red  simpI  mandible  fx  

CIsd  red  simpI  mandible  fx 

Open  red  simp  malar/zygom  fct  

CIsd  red  simp  malar/zygom  Ix 

Closd  rductn  splint  alveolus 

Reduct  simple  facial  bone  fx  

Maxilla  open  reduci  compound  

CIsd  reduct  compd  maxilla  fx  

Open  reduct  compd  mandble  Ix  

CIsd  reduct  compd  mandt>le  Ix 

Open  red  comp  malar/zygma  h<  

CIsd  red  comp  malar/zygma  Ix 

Open  reduc  compd  alveolus  Ix 

Reduct  comprxl  facial  bone  Ix 

Tm|  open  leduct-dislocation  

Ck»ed  tmp  manipulation  

Tmj  manipulation  under  anest 

Removal  of  Im)  condyle  

Tm|  meniscectomy  

Tm|  repair  of  ;oint  disc  

Tmj  excisn  of  joint  membrane  

Tmj  cutting  of  a  muscle  

Tmj  reconstruction  

Tmj  cutting  into  jomt  „ 

Tmj  reshaping  components  

Tm|  aspiration  joint  fluid 

Lysis  *  lavage  w  catheters 

Tmj  diagnostic  arthroscopy 

Tmj  arthroscopy  lysis  adhesn 

Tmj  arthroscopy  disc  reposit  

Tm)  arthroscopy  synovectomy 

Tm|  arthroscopy  disceclomy 

Tmj  arthroscopy  debridement 

Occlusal  ortholc  appliar>ce 

Tmj  unspecified  therapy  

Oent  sutur  recent  wnd  to  5cm 

Oental  suture  wound  to  5  cm  

Suture  complicate  wnd  <  5  cm 

Oental  skin  graft 

Reshaping  bone  orthognathic 

Bone  cutting  ramus  closed  

Bone  cutting  ramus  open  

Cutting  ramus  open  w/graft  

Bone  cutting  segmented  

Bone  cutting  body  mandible 

Reconstruction  maxilla  total 

Reconstruct  maxilla  segment  

Reconstruct  midlace  no  graft  


0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 

o.oo 

0.00 
0.00 

o.oo 

0.00 

o.oo 

0.00 
0.00 
0.00 

o.oo 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 
o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
(fM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 
'Copyrighl  1994  American  Oental  Association  All  rights  reserved 
'PE  RVUs  -  Practice  Expense  Relatrve  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 
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00 
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00 
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oo 
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00 
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00 
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00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

DO 

XXX 

oo 

YYY 

DO 

XXX 

oo 

XXX 

OO 

XXX 

oo 

XXX 

oo 

XXX 

oo 

XXX 

oo 

XXX 

oo 

XXX 

07949 
D7950 
D795S 
D7960 
D7970 
D7971 
07980 
07981 
07982 
07983 
07990 
07991 
D7995 
07996 
07997 
07999 
O8010 
08020 
08030 
08040 
08050 
D8060 
D8070 
O8080 
O8090 
D8210 
D8220 
08660 
D8670 
08680 
08690 
08691 
08692 
08999 
O9110 
09210 
09211 
09212 
09215 
09220 
09221 
O9230 
09240 
09241 
09242 
D9248 
D9310 
O9410 
09420 
09430 
09440 
09610 
09630 
D9910 
09911 
09920 
09930 
09940 
09941 
09950 
09951 
09952 
09970 
09971 
09972 
09973 
09974 
09999 
G0001 
G0002 
G0004 
G0005 
G0006 
G0007 
G0008 

Gooog 

G0010 
G0015 
G0016 
G0025 
G0026 
G0027  i 


Mod 


Status 


Description 


Reconstruct  mkJIace  w/gratt  .... 

Mandible  graft  

Repair  maxillofacial  delects 

Frenulectomy/frenutotomy  

Excision  hyperplastic  tissue 

Excision  pencofonal  gingiva  .... 

Sialotitholomy .-..„.. 

Excision  of  salivary  gland  

Sialodochopiasty  ^ „.. 

Closure  of  salivary  fistula  

Emergency  tracheotomy 

Dental  coronoidectomy  

Synthetic  graft  facial  bones  

implant  mandible  lor  augment  . 

Appliance  removal  

Oral  surgery  procedure 

Limited  dental  tx  pnmary  

Limited  dental  tx  transition 

Limited  dental  tx  adolescent  .... 

Limited  dental  tx  adult  

Intercep  dental  tx  primary 

Intercep  dental  tx  transitn  

Compre  dental  tx  transition  

Compre  dental  tx  adolescent  ... 

Compre  dental  tx  adult  

Orttiodontic  rem  appliance  tx  .. 
Fixed  appliance  therapy  habt  .. 

Preontiodontic  tx  visil  

Periodic  orthodontc  tx  visit  

Orthodontic  retention 

Orthodontic  treatment _ 

Repair  ortho  appliance  „. 

Replacement  retainer  

Orthodontic  procedure  

Tx  dental  pain  minor  proc 

De^  anesthesia  w/o  surgery  ... 

Regional  block  anesthesia 

Trigeminal  block  anesthesia  .... 

Local  anesthesia  

General  anesthesia 

General  anesthesia  ea  ad  15m 

Analgesia    

Intravenous  sedation  

Intravenous  sedation  

IV  sedation  ea  ad  30  m 

Sedation  (non-iv)  

Dental  consultation  

Dental  house  can  

Hospital  call  

Office  visit  durir)g  hours „ 

Office  visit  after  hours «. 

Dent  therapeutic  drug  iniect  

Other  drugs/medcaments  

Dent  appi  desensitizing  med  ... 

AppI  desensitizing  resin  

Behavior  management 

Treatment  of  complications  

Dental  occlusal  guard  

Fabrication  athletic  guard  „ 

Occlusion  analysis  

Limited  occlusal  adjustment  .... 
Complete  occlusal  adjustment . 

Enamel  microabrasion  , 

Odontoplasty  1-2  teeth  , 

Extml  bleaching  per  afch 

Extml  bteaching  per  tooth 

Intml  bleaching  pef  tootti 

Adjunctive  procedure  

Drawing  blood  for  specimen  .... 

Temporary  urinary  catheter  

ECG  transm  phys  review  &  int 

ECG  24  hour  recording   

ECG  transmission  &  analysis  .. 

ECG  phy  review  &  interpret 

Admin  influenza  virus  vac 

Admin  pneumococcal  vaccine  .. 

Admin  hepatitis  b  vaccine 

Post  symptom  ECG  tracing  

Post  symptom  ECG  md  review 

Collagen  skin  test  kit  

Fecal  leukocyte  examination  .... 
Se(T>en  analysis  


Fully  im- 

Physi- 

plement- 

cian 

ed  non- 

work 

facility 

RVUs 

PE 

RVUs 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.50 

3.05 

0.52 

7.53 

o.oo 

1.25 

0.00 

6.08 

0.52 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

6.08 

0.52 

0.26 

0.00 

0.00 

0.00 

0.00 

0.00 

0:001 

Year 
2001 
transi- 
tional 
non- 
lacitity 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.48 
7.64 
126 
6.12 
0.26 
0.00 
000 
0.00 
6.12 
0.30 
0.26 
0.00 
0.00 


Fully  im- 
plement- 
ed facil- 
ityPE 
RVUs 

Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 

Mal- 
practice 
RVUs 

FuHy  im- 

pternent- 

ed  non- 

lacility 

total 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

OX 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

OX 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

ox 

000 

0.00 

0.00 

0.x 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

ox 

0.00 

aoo 

0.00 

O.X 

000 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

0.x 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

0.x 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

0.x 

0.00 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

O.X 

000 

0.00 

0.00 

O.X 

0.16 

0.31 

0.03 

3.58 

NA 

NA 

0.46 

8.51 

NA 

NA 

0.07 

1.32 

NA 

NA 

0J7 

6.45 

0.20 

0.26 

0.02 

0.74 

0.00 

0.00 

0.00 

ox 

000 

0.00 

0.00 

ox 

0.00 

0.00 

0.00 

ox 

NA 

NA 

037 

6.45 

0.26 

030 

0.02 

O.X 

0.00 

0.26 

0.00 

O.X 

0.00 

0.00 

0.00 

O.X 

0.00 

0.00 

0.00 

ox 

Year 
2001 
trans>- 
tkxtal 
non- 
facility 
total 


O.X 
OX 
O.X 
OX 
O.X 
OX 
OX 
OX 
OX 
O.X 
O.X 
OX 
OX 
O.X 
OX 
OX 
O.X 
O.X 
OX 
OX 
O.X 
O.X 
O.X 
O.X 

ox 

O.X 
O.X 

ox 
ox 
ox 

O.X 

ox 

O.X 

ox 

O.X 

ox 

O.X 
0.X 
OX 
O.X 

0.x 
ox 

O.X 

ox 
ox 

O.X 
O.X 
OX 
O.X 

ox 

OX 
O.X 

ox 

O.X 

ox 
ox 

O.X 

ox 
0.x 
ox 
0.x 

O.X 

ox 
ox 

O.X 

ox 

OX 
O.X 
O.X 
3.01 
8.62 
1.33 
6.48 

0.x 

O.X 

ox 

O.X 
6.49 
0.84 
0.26 
OX 
0.x 


Year 

Fulty  «n- 

2X1 

ptement- 

transi- 

edtacit- 

tional 

ily  total 

facility 

total 

O.X 

OX 

0.x 

OX 

OX 

ox 

OX 

ox 

OX 

O.X 

OX 

ox 

OX 

ox 

OX 

O.X 

OX 

ox 

OX 

0.x 

OX 

ox 

OX 

ox 

OX 

0.x 

OX 

ox 

ox 

O.X 

ox 

ox 

O.X 

O.X 

ox 

ox 

ox 

0.X 

ox 

ox 

O.X 

OX 

ox 

0.x 

0.x 

ox 

ox 

ox 

0.x 

O.X 

O.X 

ox 

O.X 

0.x 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

ox 

O.X 

0.x 

O.X 

ox 

ox 

ox 

O.X 

O.X 

O.X 

O.X 

ox 

ox 

ox 

ox 

O.X 

O.X 

O.X 

0.x 

OX 

ox 

ox 

0.x 

O.X 

O.X 

ox 

0.x 

O.X 

ox 

OX 

O.X 

ox 

0.x 

OX 

O.X 

ox 

ox 

ox 

O.X 

O.X 

0.x 

ox 

O.X 

O.X 

ox 

ox 

O.X 

ox 

ox 

ox 

O.X 

ox 

O.X 

ox 

ox 

ox 

0.X 

ox 

ox 

0.X 

0.x 

O.X 

ox 

ox 

O.X 

ox 

ox 

O.X 

0.x 

O.X 

O.X 

O.X 

O.X 

O.X 

0.x 

0.68 

0.84 

NA 

NA 

NA 

NA 

NA 

NA 

0.74 

ox 

ox 

ox 

ox 

ox 

O.X 

ox 

NA 

NA 

0.x 

0.84 

OX 

0.26 

ox 

ox 

ox 

ox 

GlotMl 


XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

ox 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


G0030 
G0030 
G0030 
G0031 
G0031 
G0031 
G0032 
G0032 
G0032 
G0033 
G0033 
G0033 
G0034 
G0034 
G0034 
G0035 
G0035 
G0035 
G0036 
G0036 
G0036 
G0037 
G0037 
G0037 
00038 
G0038 
G0038 
G0039 
G0039 
G0039 
G0040 
GOOJO 
G0040 
G0041 
G0041 
Q0041 
G0042 
G0042 
G0042 
G0043 
G0043 
G0043 
G0044 
G0044 
G0044 
G0045 
G0045 
Q0045 
G0046 
G0046 
G0046 
G0047 
G0047 
G0047 
G0050 
GOIOI 
G0102 
G0103 
G0104 
G010S 
G0106 
G0106 
G0106 
GO  107 
G0108 
Q0t09 
G0110 
G0111 
G0n2 
G0113 
60114 
G0115 
G0116 
G0120 
G0120 
G0120 
00121 
G0122 
G0122 
G0122 
00123 
G0124 


Mod 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


Status 


Descnption 


PET  imaging  prev  PET  single  .. 
PET  xnaging  prev  PET  single  ... 
PET  imaging  prev  PET  single  ... 
PET  imaging  prev  PET  multple  . 
PET  imaging  prev  PET  multple  . 
PET  imaging  prev  PET  multple  . 
PET  lo«ow  SPECT  78464  singi  . 
PET  fo«ow  SPECT  78464  siogi  . 
PET  loUow  SPECT  78464  singI  . 
PET  follow  SPECT  78464  mult  . 
PET  follow  SPECT  78464  mult  . 
PET  loUow  SPECT  78464  mult  . 
PET  follow  SPECT  76865  singI  . 
PET  Idlow  SPECT  76865  singI . 
PET  loltow  SPECT  76865  singI  . 
PET  follow  SPECT  78465  mult  . 
PET  follow  SPECT  78465  mult  . 
PET  follow  SPECT  78465  muH  . 

PET  follow  comry  angio  sing 

PET  follow  cofnry  angio  sing 

PET  follow  comry  angio  sing 

PET  follow  comry  angio  mult  .... 
PET  follow  comry  angio  mult  .... 
PET  follow  comry  angio  mult  .... 
PET  toMow  myocard  perf  sing  ... 
PET  follow  myocard  perf  sing  ... 
PET  follow  myocard  perl  sing  ... 
PET  follow  myocard  perf  mult  ... 
PET  follow  myocard  perf  mult  ... 
PET  follow  myocard  perf  mult  ... 

PET  follow  stress  echo  singI  

PET  follow  stress  echo  singI  

PET  follow  stress  echo  singI  

PET  follow  stress  echo  mult 

PET  follow  stress  echo  mult 

PET  follow  stress  echo  mult 

PET  follow  ventriculogm  sing  .... 
PET  loUow  ventriculogm  sing  .... 
PET  follow  ventriculogm  sing  .... 
PET  follow  ventriculogm  mult  .... 
PET  lollow  ventriculogm  mull  .... 
PET  follow  ventriculogm  mult  .... 
PET  lollowing  rest  ECG  singI  .... 
PET  lollowing  rest  ECG  singI  .... 
PET  following  rest  ECG  singI  .... 

PET  following  rest  ECG  mull 

PET  following  rest  ECG  mull 

PET  lollowing  rest  ECG  muN 

PET  follow  stress  ECG  singI  

PET  lollow  stress  ECG  singI  

PET  lollow  stress  ECG  singI  

PET  follow  stress  ECG  mult 

PET  follow  stress  ECG  mult 

PET  follow  stress  ECG  mult 

Residual  unne  by  ultrasound 

CA  screen  :pe^lc/breast  exam  ... 

Prostate  ca  screening;  dre  

Psa.  total  screening  

CA  screen:flexi  sigmoidscope  ... 

Cokxectal  scm;  hi  nsk  ir>d  

Colon  CA  screen;barium  enema 
Colon  CA  screen, barium  enema 
Colon  CA  screen:ba/ium  enenta 

CA  screen,  fecal  blood  test  

Diab  manage  Irn  per  indiv  

Oiab  manage  trn  ind/group 

Netl  pulm-rehab  educ;  ir>d  

Nett  pulm-rehat)  educ.  group 

Nett;nutrition  guid.  initial  

Nett.nutrition  guid.subseqnt  

I^ett;  psychosocial  consult  

Nett;  psychological  testing   

Nett;  psychosocial  counsel  

Colon  ca  scrn;  barium  enema  ... 
Colon  ca  scrn;  barium  enema  ... 
Colon  ca  scrn;  barium  erfema  ... 

Colon  ca  scrn  not  hi  rsK  ind  

Colon  ca  scrn.  barium  enema  ... 
Colon  ca  scrn;  barium  enema  ... 
Colon  ca  scrn;  barium  ef>ema  ... 

Screen  cervA/ag  thin  layer  

Screen  c/v  ttiin  layer  by  MD  


Physi- 
cian 

W0(1( 

RVUs 

FuHy  im- 
plement- 
ed noo- 

facility 
PE 

RVUs 

Year 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 

Fuly  im- 
plerrienl- 
ed  facil- 
ity PE 
RVUs 

Year 
2001 
transi- 
tional 
laciWy 

PE 
RVUs 

Mal- 
practice 
RVUs 

FuHy  im- 
plement- 
ed non- 
facility 
total 

Year 
2001 
transi- 
tional 
non- 
facility 
total 

FuHy  im- 
plement- 
ed facil- 
ity  total 

Year 

2001 
transh 
tional 
facility 

total 

Glooai 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

000 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.07 

2.64 

2.64 

2.64 

2.64 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

O.OO 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

006 

2.63 

2.63 

2.63 

2.63 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0,05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

O.OO 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

O.OO 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

070 

0.70 

0.07 

2.64 

2.64 

2.64 

2.64 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.06 

2.08 

2.08 

208 

2.08 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.07 

2.64 

264 

2.64 

2.64 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.06 

2.63 

263 

2.63 

2.63 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.06 

2.63 

2.63 

2.63 

2.63 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0£0 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

IM 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

O.OQ 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

O.OO 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.06 

263 

2.63 

2.63 

2.63 

XXX 

0.0O 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.06 

2.63 

2.63 

2.63 

2.63 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

1.50 

0.52 

0.52 

0.52 

0.52 

0.05 

2.07 

2.07 

2.07 

2.07 

XXX 

0.00 

•    0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

O.OO 

0.00 

0.00 

NA 

NA 

XXX 

1.87 

0.70 

0.70 

0.70 

0.70 

0.06 

2.63 

2.63 

2.63 

2.63 

XXX 

0.00 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

0.00 

NA 

NA 

XXX 

0.00 

0.86 

0.87 

NA 

NA 

0.04 

0.90 

0.91 

NA 

NA 

XXX 

0.4S 

0.59 

0.52 

0.17 

0.20 

0.02 

1.06 

0.99 

0,64 

0.67 

XXX 

0.17 

0.54 

0.46 

0.06 

0.10 

0.01 

0.72 

0.64 

0.24 

0.28 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.96 

1.68 

1.59 

0.42 

0.65 

0.07 

2.71 

2.62 

1.45 

1.68 

000 

3.70 

5.39 

5.16 

1.63 

2.34 

0.26 

9.35 

9.12 

5.59 

6.30 

000 

0.99 

2.60 

265 

NA 

NA 

0.15 

3.74 

3.79 

NA 

NA 

XXX 

0.99 

0.34 

0.38 

0.34 

0.38 

0.04 

1.37 

1.41 

1.37 

1.41 

XXX 

0.00 

2.26 

2.27 

NA 

NA 

0.11 

2.37 

2.38 

NA 

NA 

XXX 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

1.64 

1.64 

1.64 

1.64 

0.01 

1.66 

1.65 

1.65 

1.65 

XXX 

0.00 

0.96 

0.96 

0.96 

0.96 

0.01 

0.97 

0.97 

0.97 

0.97 

XXX 

0.90 

0.66 

0.57 

0.36 

0.34 

0.03 

1.59 

1.50 

1.29 

1.27 

XXX 

0.27 

0.27 

0.26 

0.14 

0.16 

0.01 

0.55 

0.54 

0.42 

0.44 

XXX 

1.72 

1.36 

1.28 

0.68 

0.77 

0.07 

3.15 

3.07 

2.47 

2.56 

XXX 

1.29 

0.95 

0.92 

0.41 

0.52 

0.05 

2.29 

2.26 

1.75 

1.86 

XXX 

1.20 

0.49 

0.46 

0.37 

0.37 

0.03 

1.72 

1.69 

1.60 

1.60 

XXX 

1.20 

052 

0.49 

0.48 

0.46 

0.03 

1.75 

1.72 

1.71 

1.69 

XXX 

1.11 

0.60 

0.55 

0.33 

0.34 

0.03 

1.74 

169 

1.47 

1.48 

XXX 

0.99 

2.60 

2.65 

NA 

NA 

0.15 

3.74 

3.79 

NA 

NA 

XXX 

0.99 

0.34 

0.38 

0.34 

0.38 

0.04 

1.37 

1.41 

1.37 

1.41 

XXX 

0.00 

2.26 

227 

NA 

NA 

Oil 

237 

2.38 

NA 

NA 

XXX 

3.70 

6.16 

5.74 

1.47 

2.22 

013 

9.99 

9.57 

5.30 

6.05 

XXX 

0.99 

2.65 

2.69 

NA 

NA 

0.15 

3.79 

3.83 

NA 

NA 

XXX 

0.99 

0.39 

0.42 

0.39 

0.42 

0.04 

1.42 

1.45 

1.42 

1.45 

XXX 

0.00 

2.26 

2.27 

NA 

NA 

0.11 

2.37 

2.38 

NA 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.42 

0.19 

0.23 

0.19 

0.23 

0.01 

0.62 

0.66 

0.62 

0.66 

XXX 

!! 

CPTV 

HCPCS' 

l( 

G0 125 

G0125 

2e 

G0 125 

TC 

G0126 

00126 

X 

G0126 

T< 

G0127 

... 

G0128 

.„ 

G0130 

G0130 

2t 

G0130 

TC 

G0131 

G0131 

2< 

G0131 

TC 

00132 

G0132 

2e 

00132 

TC 

G0141 

G0143 

G0144 

O0145 

O0147 

Got  48 

G0159 

00160 

G0161 

00161 

26 

G0161 

TC 

G0163 

00163 

26 

00163 

TC 

00164 

00164 

26 

O0164 

TC 

00165 

G0165 

26 

O0165 

TC 

00166 

O0167 

O0168 

G0169 

G0 170 

._ 

G0171 

Oxxxl 

Gxxx2 

... 

Qxxx3 

Gxx«4 

GxxxS 

... 

Oxxx6 

Gxxx7 

J0120 

J0130 

J0150 

J0151 

... 

J0 170 

J0190 

.„ 

J0200 

.„ 

J0205 

J0207 

.- 

J0210 

... 

J0256 

J0270 

J0275 . 

J0280 

J0285 

.„ 

J0286 

.... 

J0290 

J0295 

... 

J0300 

J0330 

.«. 

J0340 

.... 

J0350 

J0360 

.... 

J0380 

.«. 

J0390 

.... 

J0395 

.... 

J0400 

.... 

J0456 

.... 

J0460 

J0470 

.... 

J0475 

.... 

J0476 

'  CPT  codes  and  descriptions  only  are  copyright  2000  Amencan  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/OFARS  Apply. 
'  Ckipyright  1994  American  Dental  Association.  AH  rights  reserved. 
'  PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 
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A 
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7 
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8 
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0 
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8 
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0 
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A 
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1 
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A 
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0 
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5 
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7 

XXX 

7 
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XXX 

6 

XXX 

6 

XXX 

0 

XXX 

9 

XXX 

i 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

5 

XXX 

A 

XXX 

) 

XXX 

6 

XXX 

CPT  V 
HCPCS' 


G0 125 

G012S 

G0 125 

G0126 

G0 126 

G0126 

G0127 

G0128 

G0130 

G0130 

G0130 

GDI  31 

GDI  31 

GDI  31 

G0132 

G0132 

GC132 

G0141 

G0143 

G0144 

G014S 

G0 147 

G0148 

G0159 

G0160 

G0161 

G0161 

G0161 

G0163 

G0163 

G0163 

60164 

G0164 

G0164 

G0165 

G016S 

G0165 

G0166 

G0 167 

G0168 

G0169 

G0 170 

G0171 

Guxl 

Gxxx2 

Gxxx3 

Gxxx4 

GxxxS 

Gxxx6 

Gxxx7 

J0120 

J0130 

J01S0 

J0151 

J0 170 

J0190 

J0200 

J0205 

J0207 

J0210 

J0256 

J0270 

J0275 . 

J0280 

J0285 

J0286 

J0290 

J0295 

J0300 

J0330 

J0340 

J0350 

J0360 

J0380 

J0390 

J0395 

J0400 

J0456 

J0460 

J0470 

J0475 

J0476 


Mod 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


Status 


Description 


Lung  image  (PET)  

Lung  image  (PET)  

Lung  image  (PET)  

Lung  image  (PET)  staging 

Lung  image  (PET)  staging „... 

Lung  image  (PET)  staging 

Trim  nail(s)  

CORF  skilled  nursing  service 

Single  energy  x-ray  study  _ 

Single  energy  x-ray  study  

Single  energy  x-ray  study  

CT  scan,  bone  density  study 

CT  scan,  bone  density  study 

CT  scan,  bone  density  study 

CT  scan,  bone  density  study 

CT  scan,  bone  density  study 

CT  scan,  bone  density  study 

Scr  c/v  cyto.autosys  and  md  

Scf  c/v  cyto.thinlayer.rescr  

Scr  cAi  cyto.ttiinlayer.rescr  

Scr  c/v  cyto'.thinlayer.rescr  

Scr  c/v  cyto.  automated  sys  

Scr  c/v  cylo.  autosys,  rescr  

Perc  declot  dialysis  graft  , 

Cryo  ablation,  prostate  

Echo  guide  lor  cryo  probes  

Echo  guide  lor  cryo  probes  

Echo  guide  (or  cryo  probes  ...; 

Pet  lor  rec  ol  colorectal  ca  

Pet  tor  rec  of  colorectal  ca 

Pel  for  rec  of  colorectal  ca  

Pet  for  lymphoma  staging 

Pet  for  lymphoma  staging 

Pet  for  lymphoma  staging 

Pet. rec  ol  melanoma'met  ca  ..... 

Pet. rec  of  melanoma/met  ca  

Pet. rec  ol  meianomei'met  ca  

Extml  counterpulse,  per  tx 

Hypertjaric  oz  tx;no  md  reqrd 

WourKi  closure  by  adhesive  .'.... 

Removal  tissue;  no  anesthsia  

Skm  biograft  

Skin  biograft  add-on  

Home  health  care  supervision _... 

Hospice  care  supervision  

Initial  cert,  home  health  

Recertifcation,  home  health  „.. 

Treatment  of  choroid  lesion 

Ocular  phototherapy,  iv  inci  ..._ 

Ocular  phototherapy,  iv  incI  . 

Tetracyclin  injection  

Abciximab  miection  

Injection  adenosine  6  MG 

Adenosine  miection 

Adrenalin  epinephrin  inject  

Inj  biperiden  lactate/5  mg  

Alatrofksxacin  mesylate 

Alglucerase  injection  

Amitostine  

MethyWopate  hcl  injection  

Alpha  1  proteinase  inhibitor 

Alprostadil  for  injection  

Alprosladil  urethral  suppos  

Amifwjphyllin  250  MG  inj 

Amphotericin  B  

Amphotercin  B  lipid  complex  

Ampicillin  500  MG  inj  

Ampicillin  sodium  per  1.5  gm  

Amobart)ital  125  MG  inj  

Succinycholine  chloride  inj  

Nandrolon  phenpropionate  inj  

Injection  amstreplase  30  u 

Hydralazine  hcl  injection 

Inj  metaraminol  bitartrate 

Chloroquine  injection  

Aibutamine  HCl  injection 

Inj  tnmethaphan  camsyiate 

Azithromycin   

Atropine  sulfate  injection  

Dimecaprol  injection  

Baclofen  10  MG  injection  

Baclofen  intrathecal  trial  


Physi- 
cian 
work 

RVUs 


1.50 
1.50 
0.00 
1.87 
1.87 
0.00 
0.11 
0.08 
0.22 
0.22 
0.00 
0.25 
0.25 
0.00 
0.22 
0.22 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.50 
1.50 
0.00 
1.87 
1.87 
0.00 
1.50 
1.50 
0.00 
0.07 
0.00 
0.45 
0.50 
1.50 
0.38 
1.73 
1.73 
0.67 
0.45 
13.13 
0.55 
0.28 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuUy  im- 
plefnent- 
adnon- 

lacilAy 
PE 

RVUs 


56.15 
0.52 

55.63 

56.33 
0.70 

55.63 
048 
0.03 
0.90 
0.11 
0.79 
318 
0.13 
3.05 
0.90 
0.11 
0.79 
0.19 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

56.22 
0.59 

55.63 

56.37 
0.74 

55.63 

5652 
0.59 

55.63 
4.11 
NA 
1.86 
0.56 
2.29 
0.30 
1.31 
1.55 
1.10 
1.00 
9.93 

34.59 
0.24 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 

2001 
transi- 
tional 

non- 
laciiity 

PE 
RVUs 


56.15 
0.52 
55  63 
56.33 
0.70 
55.63 
043 
0.03 
0.90 
0.11 
0.79 
3.18 
0.13 
3.05 
0.90 
0.11 
0.79 
0.23 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
56.22 
0.59 
55.63 
56.37 
0.74 
55.63 
56.22 
0.59 
55.63 
4.11 
NA 
1.86 
0.56 
2.29 
0.30 
1.12 
1.30 
1.10 
1.00 
9.93 
34  59 
0.24 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuUy  im- 
plement- 
ed facil- 
ity PE 
RVUs 


NA 

0.52 

NA 

NA 

0.70 

NA 

0.04 

003 

NA 

0.11 

NA 

NA 

0.13 

NA 

NA 

0.11 

NA 

0.19 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

0.59 

NA 

NA 

0.74 

NA 

NA 

0.59 

NA 

0.03 

0.71 

0.26 

0.56 

0.99 

0.15 

0.61 

0.58 

0.27 

0.18 

9.10 

0.27 

0.14 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 
2001 
transi- 
tional 
facility 

PE 
RVUs 


NA 

052 

NA 

NA 

0.70 

NA 

010 

003 

NA 

0.11 

NA 

NA 

013 

NA 

NA 

0.11 

NA 

0.23 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

NA 

0.00 

NA 

NA 

0.59 

NA 

W>. 

0.74 

NA 

NA 

0.59 

NA 

0.03 

0.72 

0.26 

0.56 

0.99 

0.15 

0.60 

0.57 

0.27 

0.18 

9.10 

0.27 

0.14 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 


Mal- 
practice 
RVUs 


2.06 
0.05 
2.01 
2.07 
0.06 
2.01 
0.01 
0.01 
0.05 
001 
0.04 
0.14 
0.01 
0  13 
0.05 
0.01 
0.04 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
2.06 
0.05 
2.01 
206 
0.05 
2.01 
2.06 
0.05 
2.01 
0.01 
0.00 
0.02 
0.04 
0.39 
0.39 
0.06 
0.06 
0.06 
0.06 
0.52 
0.52 
0.52 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 


Fuly  inv 

plenient- 

ed  non- 

ta(3My 

total 


5971 
2.07 

57  64 

60.27 
2.63 

57.64 
0.60 
0.12 
1.17 
0.34 
083 
3.57 
0.39 
3.18 
1.17 
0.34 
0.83 
0.62 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

59.78 
214 

57.64 

60.30 
2.66 

57.64 

59.78 
214 

57.64 
4.19 
NA 
2J3 
1.10 
4.18 
1.07 
3.10 
3.34 
1.83 
1.51 

23.58 

35  66 
1.04 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 


Year 
2001 

transi- 
tional 

non- 
lacitity 

total 


59.71 
2.07 

S7.64 

60.27 
2.63 

57.64 
0.55 
0.12 
1.17 
0.34 
0.83 
3.57 
0.39 
318 
1.17 
0.34 
0.83 
0.§6 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

59.78 
2.14 

57.64 

60.30 
2.66 

57.64 

59.78 
2.14 

57.64 
4.19 
NA 
2.33 
1.10 
4.18 
1.07 
2.91 
3.09 
1.83 
1.51 

23.58 

35.66 
1.04 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 


FuHy  im- 
plement- 
ed facit- 
ity  total 


NA 
2.07 

NA 

NA 
2.63 

NA 
0.16 
0.12 

NA 
0.34 

NA 

NA 
0.39 

NA 

NA 
0.34 

NA 
0.62 
0.00 
0.00 
0.00 

o.o6 

0.00 
0.00 
0.00 
NA 
0.00 
NA 
NA 
214 
NA 
NA 
2.66 
NA 
NA 
2.14 
NA 
0.11 
0.71 
0.73 
1.10 
288 
0.92 
2.40 
2.37 
1.00 
0.69 
22.75 
1.34 
0.94 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00  I 


Year 
2001 
transi- 
tional 
facitity 
total 


NA 

2.07 

NA 

NA 

2.63 

NA 

0.22 

0.12 

NA 

0.34 

NA 

NA 

0.39 

NA 

NA 

0.34 

NA 

0.66 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

2,14 

NA 

NA 

2.66 

NA 

NA 

214 

NA 

Oil 

0.72 

0,73 

1,10 

2.88 

0.92 

2,39 

2.36 

1.00 

0.69 

22.75 

1.34 

0.94 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 


Global 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 

000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

010 
XXX 

010 
2ZZ 
XXX 
XXX 
XXX 
XXX 

090 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Resenred  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved. 
'PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


Mod 


— 


Status 


06sciiption 


Physi- 
cian 
worii 

RVUs 


Fully  im- 
plement- 
ed  non- 
facility 

PE 
RVUs 


Year 
2001 

transi- 
lional 
noo- 

tacility 
PE 

RVUs 


Fully  tm- 
plement- 
od  facil- 
ity PE 
RVUs 


Year 
2001 
transi- 
tional 
lacility 

PE 
RVUs 


T 


Mal- 
practice 
RVUs 


FuWy  im- 
pternent- 
ed  non- 
facility 
total 


Year 
2001 
transi- 
tional 
norv 
lacility 
total 


Fully  im- 
plement- 
ed lacil- 
rty  total 


Year 
2001 
transi- 
tional 
lacility 
total 


Global 


J0500 
J0510 
J0515 
J0520 
J0530 
J0540 
J0550 
J0560 
J0570 
J0580 
J0585 
J0590 
J0600 
J0610 
J0620 
J0630 
J0635 
J0640 
J0670 
J0690 
J0694 
J0695 
J0696 
J0697 
J0698 
J0702 
J0704 
J0710 
J0713 
J0715 
J0720 
J072S 
J0730 
J0735 
J0740 
J0743 
J07« 
J0760 
J0770 
J0780 
J0800 
JOS  10 
J0835 
J085O 
J0895 
J0900 
J0945 
J0970 
J1000 
J1020 
J1030 
J1040 
J10S0 
J10SS 
J1060 
J1070 
J1080 
JIOSO 
J109S 
J1100 
J1110 
J1120 

jiiea 

J116S 
J1170 

jiiao 

J1190 
J1200 
J1205 
J1212 
J1230 
J1240 
.11245 
J1250 
J1260 
J1320 
J1325 
J1327 
J1330 
J1362 
J1364 
J1380 


Dicyclomine  injection  

Benzquinamide  iniectton  

ln|  benztropine  mesylate 

Bettianecfiol  cfilonde  inject 

Perw:iliin  g  benzathine  inj  

Pencillin  g  benzathine  inj  

PeniciHin  g  benzathine  inj  

Penicillin  g  benzathine  inj  

Penicillin  g  benzathine  inj 

Penicillin  g  benzathine  inj  

Botulinum  loxm  a  per  unit 

Ethylnorepinephnne  hcl  inj  

Edetale  calcium  disodium  inj 

Calcium  gluconate  iniectxx) 

Calcium  glycer  &  lact/10  ML 

Calcitonin  salmon  injection 

Calcitriol  miection  

Leucovofin  calcium  injection 

In|  mepivacaine  HCL/10  ml  

Celazolin  sodium  infection 

Celonitin  sodium  injection 

Cefonocid  sodium  iniection 

Ceftriaxone  sodium  injection  

SterKe  cefuroxime  infection 

Cetotaxiine  sodium  injection 

Betamethasone  acet&sod  phosp  .. 
Belamett)asone  sod  phosp<4  MG  . 

Cephapinn  sodium  miecHon  

Inj  ceftazidime  per  500  mg  

Cettizoxime  sodium  /  500  MG  

Chloramphenicol  sodium  injec 

Chorionic  gonadotropin/IOOOu 

Chlorpheniramtn  maleate  inj 

Clonidine  hydrochloride  

Cidofovir  injection   

Cilastatin  sodium  injection  

In|  codeine  phosphate  /30  MG  

Colchicine  injection  

Colistimethate  sodium  inj 

Prochlorperazine  injection  „ 

Corticotropin  injection  

Cortisone  injection  

Inj  cosyntropin  per  0.25  MG 

Cytomegalovirus  imm  IV  /vial 

Deferoxamine  mesylate  inj  

Testosterone  enanthate  inj  

Brompheniramine  maleate  inj 

Estradiol  valerate  miectioo 

Depo-estradiol  cypionate  inj  

Methylpiednisolone  20  MG  inj 

Methylprednisolone  40  MG  inj 

Methylpiednisolone  80  MG  inj 

Medroxyprogesterone  in|  

Medrxyprogester  acetate  inj  

Testosterone  cypionate  1  ML  

Testosterone  cypionat  100  MG  .... 
Testosterone  cypionat  200  MG  .... 
Testosterone  cypionate  50  MG  .... 

In|  dexamethasone  acetate  

Dexamethasone  sodium  phos  

In]  dihydroergotamine  mesylt 

Acetazolamid  sodium  iniectio  

Digoxin  injecton 

Phenytoin  sodium  injection , 

Hydromorphone  injection 

Dyphylhne  injection  

Dexrazoxane  HCI  injection  

Diphenhydramine  hcl  injectk) 

Chlorothiazide  sodium  inj  

Dimethyl  suHoxide  50%  50  ML 

Methadone  injection 

Dimenhydrinate  injection  

Dipyridamole  injection 

Inj  dobutamine  HCL/250  mg 

Dolasetron  mesylate  

Amitriptyline  injection  

E|X)prostenol  injection  

Eptifibatide  injection  

Ergooovine  maleate  injection  

Erythromycin  glucep  /  250  MG  

Erythro  lactobionate  /500  MG 

Estradiol  valerate  10  MG  inj  


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 
o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

e.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

o.oo 

0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 


0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

o.oo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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o.oo 
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0.00 
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0.00 
0.00 
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o.oo 

0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 


XXX 

XXX 

XXX 

XXX 

XXX  . 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFAHS  Apply 
'Copyrighi  1994  American  Dental  Association  All  nghls  reserved. 
'PE  RVUs  .  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


ar 

51 

al 

Gklbal 

lity 

al 

3.00 

XXX 

3.00 

XXX 

3.00 

XXX 

3.00 

XXX 

3.00 

XXX 

3.00 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS' 


J1390 
J1410 
J1435 
J1436 
J1438 
J1440 
J1441 
J14S0 
J145S 
J1460 
J1470 
J1480 
J1490 
J1SO0 
J1S10 
J1S20 
J1S30 
J1S40 
J1SS0 
J1560 
J1561 
J1562 
J1S65 
J1570 
J1S80 
J1600 
J1610 
J1620 
J1626 
J1630 
J1631 
J1642 
J1644 
J1645 
J1650 
J1670 
J1680 
J1700 
J1710 
J1720 
J1730 
J1739 
J1741 
J1742 
J1746 
J1750 
J1760 
J1770 
J1780 
J178S 
J1790 
J1800 
J1810 
J1820 
J182S 
J1830 
J1840 
J1850 
J1885 
J1890 
J1910 
J1930 
J1940 
J1950 
J19S6 
J19S6 
J1960 
J1970 

ji9eo 

J1990 
J2000 
J2010 
J2060 
J2150 
J2175 
J2180 
J2210 
J2240 
J2250 
J2260 
J2270 
J2271 


Mod 


Status 


Oesciiption 


Estradiol  valerate  20  MG  inj  

In)  estrogen  conjugate  25  MG  .... 

Injection  estrone  per  1  MG 

Etidronate  disodium  inj  

Etanercept  injection  

Filgrastim  300  meg  injeciton 

Filgrastim  480  meg  injection 

Fluconazole 

Foscarnet  sodium  injection  ..„ 

Gamma  globulin  1  CC  inj  

Gamma  globulin  2  CC  inj  

Gamma  globulin  3  CC  inj  

Gamma  globulin  4  CC  in|  

Gamma  globulin  5  CC  inj  

Gamma  glotHJiin  6  CC  inj  

Gamma  globulin  7  CC  inj  

Gamma  gloliulin  8  CC  inj  

Gamma  globulin  9  CC  inj  

Gamma  globulin  10  CC  inj  

Gamma  globulin  <  10  CC  inj 

Immune  globulin  500  mg  

Immune  globulin  5  gnw  

RSV-ivig  

Gar>celovir  sodium  injection  

Garamycin  gentamicin  inj  

Gold  sodium  thiomaleate  inj  

Glucagon  hydroctiloride/l  MG  .... 
Gonadorelin  hydroch/  100  meg  .. 

Granisetron  HCI  injection 

Halopendol  mjection  

Halopendol  decanoate  inj  

In|  heparin  sodiurr  per  10  u  

Inj  heparin  sodium  per  lOOOu 

Daltepann  sodium  

Inj  enoxapann  sodium  

Tetanus  immune  globulin  inj 

Prednisolone  tebutate  inj  

Hydrocortisone  acetate  inj  

Hydrocortisone  sodium  ph  inj 

Hydrocortisone  sodium  succ  i  .... 

Ciazoxide  injection  

Hydroxyprogesterone  cap  125  ... 
Hydroxyprogesterone  cap  250  ... 

Ibutilide  fumarate  injection  

Infliximab  injection  

Iron  dextran _ 

Iron  dextran  2  CC  in)  

Iron  dextran  5  CC  inj  „... 

Iron  dextran  10  CC  inj  _... 

Injection  imiglucerase  /unA  

Droperidol  injection  

Propranolol  injection  „ 

Droperidol/fentanyl  in) 

Insulin  injection  

Interferon  beta-la  

Interferon  beta-lb  /  .25  MQ 

Kanamycin  sulfate  500  MG  Inj  ... 

Kanamycin  sulfate  75  MG  nj  

Ketorolac  tromethamine  inj 

Cephaiotnm  sodium  injection 

Kutapressin  injection 

Propiomazine  injection 

Furosemide  injection _... 

Leuprolide  acetate  /3.75  MG  

Inj  levocarnitine  per  1  gm  „.. 

Levolloxacin  injection 

Levorphanol  tartrate  inj  

Metl^otrimeprazine  injection  

Hyoscyamine  sulfate  inj 

Ctilordiazepoxide  injection 

Udocame  injection  „ 

Uncomycin  injection 

Lorazepam  injection 

Mannitol  injection  

Meperidine  hydrochi  /100  MQ  .... 

Meperidine/promethazine  inj 

Methylergonovin  maleate  inj 

Melocurine  iodide  injection  

Inj  midazolam  hydrochloride ... 

Inj  milnnone  lactate  /  5  ML  , 

Morphine  sulfate  injection  

Morphine  so4  injection  lOOmg  ... 


Physi- 
cian 
wiortt 

RVUs 


Fuiy  in>- 
plement- 
ednon- 

lacilily 
PE 

RVUs 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 

2001 

transi- 

bonal 

non- 
lacility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuly  im- 
plement- 
ed facil- 
ity PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

000 
0.00 
0.00 
0.00 
000 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 


Year 
2001 

transi- 
tional 
facikty 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 

RVUS 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fu»y  <m- 

plement- 

ed  non- 

lacility 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 

transi- 
tional 

non- 
lacility 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OD 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0X0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Funy  im- 
plement- 
ed facil- 
ity total 


0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
txxial 
laciMy 
Mai 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

o.oof 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

om 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copynght  2000  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/OFARS  Apply 
'  Copyright  1994  American  Dental  Association  All  rights  reserved. 
'  PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


J2275 

J2300 

J2310 

J2320 

J2321 

J2322 

J2330 

J2350 

J23S2 

J2355 

J2360 

J2370 

J2400 

J2405 

J2410 

J2430 

J2440 

J2460 

J2480 

J2S00 

J2S10 

J2512 

J2515 

J2S40 

J2543 

J254S 

J2550 

J2S60 

J2S90 

J2597 

J2640 

J26S0 

J2670 

J2675 

02680 

J2690 

J2700 

J2710 

J2720 

J2725 

J2730 

J2760 

J2766 

J2780 

J2790 

J2792 

J2800 

J2810 

J2820 

J2S60 

02910 

J2912 

J2920 

J2930 

J2950 

J2970 

J2994 

J2995 

J2996 

J3000 

J3010 

J3030 

J3070 

J3080 

J3105 

J3120 

J3130 

J3140 

J3150 

J3230 

J3240 

J3245 

J32S0 

J3260 

J3266 

J3270 

J3280 

J3301 

J3302 

J3303 

J330S 

J3310 


Mod         Stabs 


Descnption 


Motphine  sulfate  injectioo 

Inj  nalbuphine  hydrochloride 

Inj  naloxone  hydfochlofide 

Nandrolone  decanoate  SO  MG  . 
Nandrolone  decanoate  1 00  MG 
Nandrolone  decanoate  200  MG 

Thtothtxene  Iniectton  

Niacinamide/niacin  iniection  

Octreotide  acetate  injection  

Oprelvekin  injection  

Orphenadrine  injeckon 

P^enylephrine  tx:l  injection 

Chloropfocaine  hcl  injection  

Ondansetron  hcl  iniectioo  

Oxymorphone  hcl  injection  

Pamidronate  disodium  /30  MG  . 

Papaverin  hcl  injection 

Oxytet/acycline  injection  

Hydrochlorides  ol  opium  inj 

Pa/icalcitol , 

Penicillin  g  procaine  inj _. 

Inj  pentagastrin  per  2  ML  

Pentotsaibital  sodium  mj  

Penicillin  g  potassium  inj 

PiperacillirVtazcibactam  

Pentamidine  isethionte/SOOmg  ., 

Promethazine  IKI  injection 

Phenobartital  sodium  inj  

Oxytocin  injection 

In)  desmopressin  acetate 

Prednisolone  sodium  ph  inj  

Prednisolone  acetate  inj  

Totazoline  hcl  injection  

Inj  progesterone  per  50  MG  

Fluphenazine  decanoate  25  MG 

Procainamide  hcl  injection  

Oxacillin  sodium  injeciton  

Neostigmine  methylsltle  inj 

Inj  protamine  sulfate/10  MG  

Inj  protirelin  per  250  meg _.. 

Pralidoxime  chloride  inj 

Phentolaine  mesylate  inj „... 

Metoclopramide  hcl  injection  

Ranitidine  hydrochlotide  inj  

Rho  d  immune  globulin  inj 

Rho(D)  immune  globulin  h.  sd  ... 

Methocarbamol  injeclion 

Inj  theophylline  per  40  MG  

Sargramostim  injection  

Secobarbital  sodium  inj  

Aurothioglucose  mjeciton 

Sodium  chloride  injection 

Methylprednisolone  injection  

Methylprednisolone  injection  

Promazine  hcl  injeciton 

Methicillm  sodium  injection  

Retepiase  double  bolus  

Inj  streptokinase  '250000  lU 

Alteplase  recombinant  inj  

Streptomycin  injection 

Fentanyl  citrate  injeciton 

Sumatnptan  succinate  /  6  MG  ... 

Pentazocine  hcl  injeciton  

Chlorprothixene  mjection  

Tert)utaline  sulfate  mj  

Testosterone  enanthate  inj  

Testosterone  enanthate  inj  

Testosterone  suspension  inj 

Testosteron  propionate  mj  

Chlorpromazine  hcl  mjection  

Thyrotropin  mjection  

Tirofiban  hydrochloride  

Trimethobenz  amide  hcl  mj „ 

Tobramycin  sulfate  injection  

Injection  torsemide  10  mg/ml  .... 

Imipramine  hcl  injection  

Thiethylperazine  maleate  inj 

Triamcinolone  acetonide  inj 

Triamcinolone  diacetate  inj 

Triamcinolone  hexacetoni  in^ 

Inj  tnmeirexate  glucoronate  

Perphenazir>e  injeciton  


Pliysi- 
ctan 
wofK 

nvus 


FuHy  im- 
pleiTient- 
ed  non- 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
000 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 

2001 
transi- 
tional 

nofv 
faciMy 

PE 
RVUs 


o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuBy  im- 
plement- 
ed facil- 
ity  PE 
RVUs 


0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 


Year 

2001 
transi- 
tional 
lacUity 

PE 
RVUs 


0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 


Mat- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 

o.oo 

0.00 
0.00 


FuHy  im- 
plement- 
ed non- 
lacihty 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
norv 
lacility 
total 


Fully  im- 
plemenl- 
ed  lacH- 
ity  total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Year 
2001 
transi- 
tional 
lacUity 
total 


0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 


!l 

CPTV 
HCPCS' 

1  . 

,  1 

Mc 

J3320 

J3350 



J3360 

...... 

J3364 

J3365 

J3370 



J3390 



J3400 

J3410 

J3420 



J3430 

J34S0 

J3470 

J3475 

J3480 

03490 



J3S20 



J3530 

J3S35 

J3570 



J7030 

J7040 

J7042 

J7050 

J7051 

J7060 

J7070 

J7100 

J7110 

J7120 



J7130 

J7190 



J7191 

J7192 



J7194 



J7196 

J7197 

J7198 

J7199 



J7300 



J7310 

J7315 



J7320 

J7500 

IJ7501 

J7502 



J7S03 

J7S04 

...... 

J7505 

J7506 

J7507 

J7S0e 

J7S09 

Ll7510 



J7513 



J7515 



1  J7S16 

J7517 

1  J7599 

J7608 



J7610 



J761S 



J7618 

...... 

J7619 



J7620 



J7625 



J7627 

J7628 



J7629 



J7630 

J7631 



J7635 



J7636 

J7637 

J7638 

J7639 

J7640 

J7642 

J7643 

J7644 

J7645 

J7648 

'  CPT  codes  and  descriptions  only  are  copynght  2000  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  Amercan  Dental  Association  All  rights  reserved. 
3  PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

.00 

XXX 

00 

XXX 

.00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

00 

XXX 

J3320 
J3350 
J3360 
J3364 
J3365 
J3370 
J3390 
J3400 
J3410 
J3420 
J3430 
J3450 
J3470 
J3475 
J3480 
J3490 
J3520 
J3530 
J3535 
J35r0 
J7030 
J7040 
J7042 
J7050 
J7051 
J7060 
J7070 
J7100 
J7110 
J7120 
J7130 
J7190 
J7191 
J7192 
J7194 
J7196 
J7197 
J7198 
J7199 
J7300 
J7310 
J7315 
J7320 
J7500 
J7C-01 
J7502 
J7503 
J7504 
J7505 
J7506 
J7507 
J7508 
J7509 
J7510 
J7513 
J7515 
J7516 
J7517 
J7599 
J7608 
J7610 
J761S 
J7618 
J7619 
J7620 
J7625 
J7627 
J7628 
J7629 
J7S30 
J7631 
J7635 
J7636 
J7637 
J7638 
J7639 
J7640 
J7642 
J7643 
J7644 
J7645 
J7648 


Mod 


Status 


Description 


Spectinomycn  di-hct  inj  

Urea  miection  

Diazepam  injection  

Urokinase  5000  lU  injeclian  .. 

Urokinase  250.000  lU  inj  

Vancomycin  hcl  injecilon  

Methoxamine  injection  

Triflupromazine  hcl  inj 

Hydroxyz:ne  hcl  in(eciton  

Vitamin  b12  injection  

Vitamin  k  phytonadione  inj  .... 

Mephentermtne  sulfate  inj  

Hyaluronidase  injection 

Inj  magnesium  sulfate 

Inj  potassium  chloride 

Drugs  unclassiried  injection  ... 
Edetate  disodium  per  1 50  mg 

Nasal  vaccine  inhalation  

Metered  dose  inhaler  drug  .... 

Laetnle  amygdalin  vit  B17  

Normal  saline  solution  infus  .. 
Normal  saline  solution  infus  .. 
5%  dexlrose/normal  saline  .... 
Normal  saline  solution  infus  .. 

Sterile  saline/water  

5%  dextrose/water 

D6w  infusion  

Dextran  40  infusion 

Dextran  75  infusion 

Ringers  lactate  infusion  

Hypertonic  saline  solution 

Factor  viii  

Factor  VIII  (porcine)  

Factor  viii  recombinant  

Factor  ix  complex  

Othr  hemophilia  clot  factors  ... 

Antithrombin  in  injection 

Anti-inhibitor  

Hemophilia  clot  factor  noc  .... 
Intraut  copper  contraceptive  .. 
Ganciclovir  long  act  implant  . 
Sodium  hyaluronate  injection 

Hylan  G-F  20  injection  

Azathioprine  oral  50mg 

Azathioprine  parenteral 

Cyclosporine  oral  100  mg 

Cyclosporine  parenteral 

Lymphocyte  immune  globulin 

Monoclonal  antibodies  

Prednisone  oral 

Tacrolimus  oral  per  t  MG 

Tacrolimus  oral  per  5  MG 

Methylprednisolone  oral 

Prednisolone  oral  per  5  mg  ... 

Daclizumab.  parenteral 

Cyclosporine  oral  25  mg 

Cyclosporin  parenteral  250mg 
Mycophenolate  mofetil  oral  .. 
Immunosuppressive  drug  noc 

Acetyteysteine  inh  sol  u  d  

Acetyfcysteine  10%  injection  . 
Acetylcysteine  20%  injection  . 

Albuterol  inh  sol  con  

Albuterol  inh  sol  u  d 

Albuterol  sulfate  .083Wml 

Albuterol  sulfate  .5%  inj 

Bitolteroimesylate  mhal  sol  .... 
Bitolterol  mes  mhal  sol  con  ... 

Bitolterol  mes  inh  sol  u  d 

Cromolyn  sodium  injeciton  .... 
Cromotyn  sodium  inh  sol  u  d  . 

Atropine  mhal  sol  con  

Atiopine  mhal  sot  unit  dose  ... 
Dexamethasone  mhal  sol  con 
Dexamethasone  mhal  sol  u  d 
Oornase  alpha  inhal  sol  u  d  .. 

Epinephnne  injection  

Glycopyrrolate  mhal  sol  con  .. 
Glycopyiroiate  inhal  sol  u  d  ... 
Ipratropium  brom  inh  sol  u  d  . 
Ipratropium  bromide  02%/ml 
Isoetharine  hcl  inh  sol  con 


Physi- 
cian 
wortt 

RVUs 


Fully  inv 
plement- 
ed  non- 
facility 

PE 
RVUs 


O.WT 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Year 

2001 
transi- 
bonal 

non- 
laciMy 

PE 
RVUs 


0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Fully  im- 
plement- 
ed facil- 
ity PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 


Year 
2001 
transi- 
tional 
facrMy  . 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
7.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plernent- 
ed  non- 

faolity 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
non 
laolity 
total 


0.00 
0.00 
0.00 
0.00 
000 
0  00 
0  00  I 
0.00  I 
0.00  I 
0  00  I 
0.00  I 
0.00  I 
0.00  I 

ooo! 

0.00  I 

0.00  I 

0.00 

0.00 

0.00 

ooo! 

000 

0.00 

0.00 

0.00 

0.00  I 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

Fully  im- 

2001 

plement- 

transi- 

ed  facil- 

tionai 

ity  total 

laciMy 

total 

0  00 

000 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00  _ 

000 

0.00 

0.00 

0.00 

000 

ooo 

000 

000 

000 

0.00 

000 

ooo- 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

ooo 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyrighl  2600  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
^Copyright  1994  American  Dental  Association.  All  rights  reserved 
^PE  RVUs  -  Practice  Expense  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


J7649 
J76S0 
J7651 
J7eS2 
J7653 
J7654 
J76S6 
J7658 
J7659 
J7660 
J7666 
J7668 
J7669 
J7670 
J7672 
J7675 
J7680 
J7681 
J7682 
J7683 
J7684 
J7699 
J7799 


J8510 

J8520 

J8521 

J8530 

J8560 

J8600 

J8610 

Jo999 

J9000 

J9001 

J9015 

J9020 

J9031 

J9040 

J9045 

J9050 

J9060 

J9062 

J90oo 

J9070 

J9080 

J9090 

J9091 

J9092 

J9093 

J9094 

j9095 

J90g6 

J9097 

J9100 

J9110 

J9120 

J9130 

J9140 

J9150 

J9151 

J9166 

J9t70 

J9181 

J9182 

J9185 

J9t90 

J9200 

J9201 

J9202 

J9206 

J9208 

J9209 

J9211 

J9212 

J9213 

J9214 

J9215 

J92t6 

J9217 

J9218 

J9230 

J9245 


Mod 


Status 


Description 


Isoettiarine  hd  inh  sol  u  d  

Isoemaiine  hcl   t%  mj  

Isoettiarine  hct   125%  mj  

Isoetharme  hcl   167%  mj  

Isoettiarine  hcl  .2%/  mj  

Isoethanne  hcl  25%  inj  

Isoethafine  hcl  t%  inj  

Isoproterenolhcl  inh  sol  coo 

Isoprolefenol  hcl  inh  sol  ud  

Isoproterenol  hcl  5%  inj  

Isoptotetenol  hcl  1%  inj  

Metaproterenol  mh  sol  con  

Metaproterenol  inh  sol  u  d 

Melaprote«enol  sulfate  4% 

Metaproterenol  sulfate  6% 

Metaproterenol  sulfate  5% 

Terbutaline  so4  mh  sol  con  

Tert)utaline  so4  mh  sol  u  d 

Tobramycin  inhalation  sol 

Triamcinolone  mh  sol  con 

Triamcinolone  inh  sol  u  d  

Inhalation  solution  lor  DME  

Nonnnhalation  drug  lor  DME  .... 
Oral  prescnp  drug  non  ct)e<no  .. 

Oral  busulfan  

Cap«citabine.  oral.  150  mg  

Capecitabine.  oral.  500  mg  

Cyclophosphamide  oral  25  MG 

Etoposide  oral  50  MG 

Melphalan  oral  2  MG  ,*. 

MettKjtrexate  oral  2.5  MG 

Oral  prescnption  drug  chemo  .... 
Doxorubic  hcl  10  MG  vl  cherrx)  . 

Doxorubicin  hcl  liposome  inj  

AldesleukirVsingle  use  vial 

Asparaginase  mjeclion _... 

Beg  live  intravesical  vac  

Bleomycin  sulfate  mjection  

Cart>oplalin  iniechon  

Carmus  bischi  nitro  m)  

Cisplatin  10  MG  inieciton 

Cisplatin  50  MG  miecrton 

Inj  cladnbine  per  i  MG  

Cyclophosphamide  100  MG  inj  . 
Cyclophosphamide  200  MG  mi  . 
Cyclophosphamide  500  MG  mj  . 
Cyclophosphamide  1  0  grm  inj  .. 
Cyclophosphamide  2  0  grm  inj  . 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  iyophilized  .. 
Cyclophosphamide  lyopnilized  .. 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  lyophilized    . 

Cytarabine  hcl  100  MG  in| 

Cytarabtne  hcl  500  MG  mj 

Dactinomycin  actmomycin  d 

Dacarbazme  10  MG  mi 

Dacarbazine  200  MG  mj 

Daunorubicm  

Daunorubicii>citrate  liposom  

Diettiylstilbestrol  mjection  

Docetaxel  

Eloposide  10  MG  in|  

Etoposide  100  MG  m|  

FKjdarabme  phosphate  mj  

Fluorouracil  iniection 

Floxundine  injection  

Gemcitabine  HCI  

Gosereiin  acetate  implant 

Irinotecan  miection  

Ifoslomide  miection  

Mesna  injection 

Idarubicm  hcl  iniecrton  

Interferon  alfacon-1  

Interferon  alfa-2a  mj 

Inierteron  alta-2b  mj 

Interferon  alta-n3  mj 

Inierteron  gamma  1-binj  

Leuprolide  acetate  suspnsion 

Leuprolide  acetate  injeciton 

Mechlorettiamine  hcl  in|  

Inj  melphalan  hydrochi  50  MG  ... 


Pliysi- 
cian 
work 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

o.oo 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 

lacility 
PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 


Year 

2001 
transi- 
bonal 

non- 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuly  im- 
plement- 
ed facil- 
ity  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

poo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
laciiity 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


Fulty  im- 

I  plement- 

I   ed  non- 

faciMy 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 

o.oo 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
non- 
faculty 
total 


0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 


Fulty  im- 
plement- 
ed lacil- 
ity  total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 

o.oo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
laciiity 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descriptions  only  are  copyng.hl  20OO  Amencan  Medical  Associalion  All  Righls  Reserved.  Applicable  FARS/DFARS  Aoolv 
'Copyright  1994  Amercan  Dental  Association  All  rights  reserved 
'PE  RVUs  •  Practice  Expense  Relative  Value  Units 


II 

CPTV 

M 

HCPCS' 

J9250 

J9260 



J9265 



J92S6  '  ..... 

J9268     

J9270 

.;9280 

J9290 

J9291      

-'9293     

■9310 



J9320 



,9340     

.19350     

J9355 



J9357 



J9360 



J9370 



J9375 

J9380 

.«.. 

J9390 

J9600 

J9999  '  

M0064  '  

M0075 

— .. 

Ma076 

MOlOO 

M0300 

M0301 



M0302 

TO 

P2028 

P2029 

P2031 

P2033 



P2038 

P3000 

P3001 

.„. 

P7001 

P9010 

P9011 

P9012 

.«.. 

P9013 

.«.. 

P9016 

P9017 

P90)8 

P9019 

.«.. 

P9020 

P9021 

— .. 

P9022 

P9023 

P9603 

P9604 

P9612 

P9615 

.-. 

O0034 

Q0035 

O0035 

26 

O0035 

TC 

O0068 

O0091 

._.. 

Q0092 

Q0111 

00112 

O0113 

O0114 

00115 

O0132 

..... 

O0136 

..,,. 

O0144 



O0156 

...„ 

Q0157 

O0160 

..... 

O0161 

O0163 

Q0164 

O0166 



O0166 



O0167 



Q0168 



00199 

O0170 



O0171 

Feder.)!   Rpoister '\'  !.  65,  No.  137/Monday,  July  17,  2000/Proposed  Rules 


44343 


/ear 

J001 

ansi- 
lonal 

Global 

Kilrty 

otal 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS' 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


J92S0 
J9260 
J9266 
J9266 

JSmcQo 
J9270 
J9280 
J9290 

J9291 
J9293 

J9310 
J9320 
J9340 
J9350 
J9355 
J9J57 
J9360 
,•9370 
J9375 
J9380 
J9390 
J  9600 
J9999 
M0064 
M0075 
M0076 
M0100 
M0300 
M0301 
M0302 
P2028 
P2029 
P2031 
P2033 
P2038 
P3000 
P3001 
P7001 
P9010 
P9011 
P9012 
P9013 
P9016 
P9017 
P90)8 
P9019 
P9020 
P9021 
P9022 
P9023 
P9603 
P9604 
P9612 
P9615 
O0034 
O0035 
00035 
O0035 
CXX)68 
O0091 
O0092 

QOin 

00112 
O0113 
Q0114 
00115 
O0132 
O0136 
O0144 
O0156 
Q0157 
O0160 
O0161 
O0163 
Q0164 
00165 
Q0166 
Q0167 
O0168 
00169 
Q0170 
00171 


Mod 


TC 


26 
TC 


Status 


Description 


Methotrexate  sodium  inj  

Methotrexate  sodium  inj  

Paditaxei  miectior    

Pegaspargase/smgl  dose  vial 

Pentostatin  miection 

Plicamycin  (mithramycin)  ini  .. 

Mitomycin  5  MG  mi   

Mitomycin  20  MG  in|  

Mitomycin  40  MG  in|  

Mitoxanlrone  hydroctil  /  5  MQ 
Rituximab  cancer 
Streptozocm  inj 

Thiotepa  miectioo 

Topoiecan         

Trastuzumab  

Valnit>icio.  200  mg _. 

Vir)blastine  sulfate  inj „ 

Viricnstine  sulfate  1  MG  inj 

Vincristine  sullate  2  MG  inj 

Vincristine  sulfate  5  MG  inj 

Vinoielbine  tartrat^tO  mg  

Poflimer  sodium  

Chemotnerapy  drug    

Visit  iof  drug  monitoring  

Cellular  therapy 

Prololhafapy 

Intragastric  hypotfiermia  

IV  chelalionlherapy     

Fabric  wrapping  of  aneurysm  ... 
Assessment  of  cardiac  output  .. 

Cephalin  noculation  test  

Congo  red  blood  test  

Hair  analysis    

Blood  tnymoi  turbidity  

Blood  mucoprolein  

Screen  pap  by  tech  w  md  supv 
Screening  pap  smear  by  phys  .. 

Culture  bactenal  unne  

Whole  blood  tor  transfusion 

Blood  split  unit  

Cryoprecipitale  each  unit 

Unit/s  blood  fibrinogen  

Leukocyte  poor  blood,  unit  

One  donor  fresh  Irozn  plasma  .. 

Plasma  protein  tract,  unit 

Platelet  concentrate  unit  ..._ 

Plaelet  fich  plasma  unit  

Red  blood  cells  unit    

Washed  red  blood  cells  unit  

Frozen  plasma,  pooled,  sd  

One-way  allow  prorated  miles  .. 

One-way  allow  prorated  tnp  

Catheterize  foe  unne  spec  

Urine  specimen  collect  mult  

Admin  of  influenza  vaccine 

Cardioltynvsgraphy 

Cardiokymography 

Cardiokymography  

Extracorpeal  plasmapheresis  ... 
Obtaining  screen  pap  smear  .... 

Set  up  port  xray  equipment  

Wet  mounts/  w  preparations 

Potassium  hydroxide  preps  

Pinworm  examinations 

Fem  test 

PosKoital  mucous  exam  

Dispensing  fee  DME  neb  drug  . 

Non  esrd  epoetin  alpha  inj   

Azithromycin  dihydrate.  oral  

Human  abumm  5%  

Human  abumm  25%  

Factor  IX  non-recombinant 

Factor  IX  recombwiant  

Diphenhydrafrane  HCI  SOmg  .... 
Prochlorperazina  malaate  5mg  . 
Prochkxperazine  maMatatOmg 

Graniselron  HCI  1  mg  oral  

Dronabinol  2  5mg  oral    

Dronabinol  5mg  oral    

Promethazine  HCI  12  5mg  oral 
Promethazine  HCI  25  mg  oral  .. 
Chlorpromazir)e  HCl  lOmg  oral 


Physi- 
cian 
worK 

RVUi 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.17 
0.00 
1.67 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 

laciWy 
PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.24 
0.00 
0.00 
0.00 
0.00 
0.00 
0.81 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.19 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.46 
0.07 
0.39 
4.42 
0.54 
0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
noo- 
lacility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.23 
0.00 
0.00 
0.00 
0.00 
0.00 
0.81 
0.00 

o.ck) 

0.00 
0.00 
0.00 
0.00 
0.23 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.48 
0.09 
0.39 
3.66 
0.48 
0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed lacil- 
ityPE 
RVUs 


0.00 
0.00 
OOO 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
OOO 
0.00 
0.00 
000 
0.00 
OOO 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.12 
0.00 
0.00 
0.00 
0.00 
0.00 

MA 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
019 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.07 

NA 
0.98 
014 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
lacility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.14 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.23 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.09 

NA 
1.08 
0.18 

NA 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mat- 
practice 
RVUs 


0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.02 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.01 
0.02 
0.11 
0.01 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuHy  im- 

pleinent- 

edfKMv 

lacility 

total 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.62 
0.00 
0.00 
0.00 
0.00 
0.00 
0.83 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.62 
0.00 

o.n 

0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.66 
0.25 
0.41 
6.20 
0.92 
0.33 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
0.x 
ox 
ox 
ox 
ox 


Yaw 

2X1 
transi- 
tional 
noiv 
laciity 


OX 
OX 
OX 
O.X 
OX 
OX 
OX 
OX 
OX 

ox 

O.X 

ox 
ox 
ox 

O.X 
O.X 
O.X 

0.x 
ox 
ox 
ox 
ox 

O.X 
0.61 

ox 
ox 
ox 

O.X 
O.X 
0.83 
O.X 
O.X 

ox 

O.X 
O.X 

ox 

0.66 

ox 
0.x 
ox 
0.x 
ox 

O.X 

ox 
ox 

O.X 
O.X 
O.X 

ox 

O.X 
O.X 

ox 

OX 
O.X 
O.X 
0.68 
0.27 
0.41 
5.44 
0.86 
0.33 
OX 
O.X 
OX 
O.X 
OX 
O.X 
O.X 
0.x 
O.X 

ox 
ox 

O.X 

ox 
ox 
ox 
ox 
ox 

O.X 

ox 

O.X 
O.X 


Fuly  in>- 


ad  laci- 
ity total 


0.X 
O.X 
OX 
O.X 
O.X 
OX 
O.X 
O.X 
O.X 
O.X 
0.X 

ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 
0.x 
ox 
ox 
ox 
0.x 
0.x 
ox 
0.x 
ox 

O.X 
NA 

ox 
ox 
0.x 
ox 
ox 
ox 

0.62 

0.x 
ox 
0.x 
ox 

O.X 

ox 

O.X 
O.X 

0.x 
0.x 

O.X 

ox 

O.X 

O.X 

ox 
ox 

O.X 

ox 

NA 
0.25 

NA 
2.76 
052 

NA 
OX 

0.x 

0.x 
OX 
0.x 
O.X 
O.X 
OX 
O.X 
OX 

0.x 

O.X 
O.X 

ox 
ox 
ox 
ox 
ox 
ox 
ox 
ox 


Year 
2X1 
transi- 
tional 
facilily 
total 


Global 


O.X 
O.X 
OX 
OX 
OX 
OX 
0.K 
0.x 
O.X 
OX 
O.X 
OX 

0.x 
ox 
ox 

O.X 

ox 
0.x 
ox 
ox 
ox 
ox 
ox 

032 

0.x 
ox 
ox 
ox 

O.X 

NA 

O.X 

ox 
ox 

O.X 

ox 
ox 

0.66 
0.X 
O.X 
O.X 

0.x 

O.X 

ox 
0.x 

O.X 

ox 

O.X 
O.X 

ox 

O.X 

ox 
ox 
0.x 
0.x 

O.X 
NA 
0.27 
NA 
2.86 
0.56 
NA 
O.X 
O.X 
OX 
O.X 
O.X 
O.X 
O.X 
O.X 

0.x 

O.X 
O.X 
O.X 
O.X 
OX 

ox 

O.X 

ox 
ox 
ox 
ox 
ox 


XXX 
XXX 
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XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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ox 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyright  20X  American  Medcal  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Amercan  Dental  Association  All  rights  reserved 
'PE  RVUs  -  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS' 


Mod 


Q0172 
00173 
00174 
00175 
O0176 
Q0177 
O0178 
O0179 
O0180 
O0181 
O0183 
00184 
00185 
00186 
O0187 
O1001 
Q1002 
01003 
O1004 
O1005 
O9920 
09921 
09922 
09923 
09924 
09925 
09926 
09927 
09928 
09929 
09930 
09931 
09932 
09933 
09934 
09935 
09936 
09937 
09938 
09939 
O9940 
R0070 
R0075 
R0076 
S0009 
SOCIO 

soon 

30012 
S0014 
30016 
30017 
S0020 
S0021 
S0023 
S0024 
30028 
30029 
30030 
30032 
30034 
30039 
30040 
30071 
30072 
30073 
30074 
S0077 
30078 
30080 
S0081 
S0090 
S0096 
S0097 
30098 
30601 
S060S 
S0610 
30612 
S0620 
S0621 
30800 
S08I0 


Status 


DescnptKXi 


Physi- 
cian 

WO(V 

RVUs 


Chlofpromazine  HCI  25mg  oral  .. 
Tnmethobenzamide  HCI  250mg  . 
Thiethylperazine  maleatelOmg  ... 

Perphenazino  4mg  oral  

Pefphenazine  8mg  oral  ....;. 

Hydroxyzine  pamoate  25mg  

Hydroxyzine  pamoate  50mg  

Ondansetron  HCI  8mg  oral. 

Dolasetron  mesylate  oral  

Unspecified  oral  anti-emetic  

NonmetatKJlic  active  tissue 

Metabolically  actr^e  tissue  ......... 

Metabolic  active  D/E  tissue „ 

Paramedic  intercept,  rural  

Factor  viia  lecombinant 

Ntiol  category  1  „„. 

t^id  category  2 

Ntiol  category  3 

Ntiol  category  4 

Ntiol  category  5 

Epoetin  with  iKt  <•  20 

Epoetin  witti  tict  •  21  

Epoetin  with  hct  -  22 _ 

Epoetin  with  hot  -  23 _ 

Epoetin  with  hcl  -  24 

Epoetin  with  hct  -  25 

Epoetin  with  hct  -  26 

Epoetin  with  hct  •  27 

Epoetin  with  hct  -  28 _ 

Epoetin  with  hct  •  29 

Epoetin  with  hct  -  30 

Epoetin  with  hct  -  31  

Epoetin  with  hct  -  32 

Epoetin  with  hct  -  33 

Epoetin  with  hct  -  34 _. 

Epoetin  with  hcl  -  35 _. 

Epoetin  with  hct  -  36 ,., 

Epoetin  with  hct  •  37 

Epoetin  with  hct  -  38 

Epoetin  with  hct  -  39 

Epoetin  with  hct  >-  40 

Transport  portable  x-ray  

Transport  port  x-ray  multipl  

Transport  portable  EKG 

Injection,  butorphanol  tarlr 

Injection,  somatrem.  5  mg  

ln|action,  somatropin.  5  mg  

Butorphanol  tartrate,  nasal 

Tacrine  hydrochloride.  10  mg 

Iniection.  amikacin  sulfate  

Injection,  aminocaproK  acid  

Injection,  bupivicaine  hydro  

Injection,  celtoperazone  sod  .~ 

Injection,  ametidine  hydroc  

Injection,  cipronoxacin  

Injection,  famotidine.  20  mg  _ 

Injection,  fluconazole  „ 

Injection,  metronidazole 

Injection,  nalcillin  sodium 

Injection,  ofloxacin,  400  mg 

Injection,  sulfamethoxazole  

Injection,  ticarcillin  disod  _ 

Injection,  acyclovir  sodium 

Injection,  amikacin  sulfate  

Injection,  aztreonam,  500  mg 

Injection,  cefotetan  disodiu  

Injection,  clindamycin  phosp 

Injection,  fosphenyloin  sodi  

Injection,  pentamidine  iselti  

Injection,  piperacillin  sodi 

Sildenalil  citrate,  25  mg  

Injection,  Itraconazole.  200 

Injection,  ibutilide  fumarat 

Iniection.  sodium  ferric  gKj 

Screening  proctoscopy  , 

Oigilal  lectal  examination 

Annual  gynecological  examina  

Annual  gynecokigical  examina  

Routine  ophttialmological  exa  

Routine  ophthalmologcal  exa  

Laser  in  situ  i(eratomileusis  

Photorefractive  lieratectomy 


0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
0.00 

ooo 

000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
QJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fufy  in>- 
plernent- 
ed  non- 
facility 

PE 
RVUs 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 
ooo 
o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

o.oo 
o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Ye» 

2001 
transi- 
tional 

non- 
facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  Im- 
plement- 
ed lacil- 
ityPE 
RVUs 


Year 

2001 

transi- 

Uonai 

facility 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 
ooo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

ooo 

000 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

ooo 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
plement- 
ed non- 
lacility 
total 


'  CPT  codes  and  desertions  only  are  copyright  2000  Amencan  Medical  Association.  All  Rights  Resenred.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rohts  reserved. 


'Copyright  1994  American  Dental  Association.  All  rights  reserved. 
»PE  RVUs  -  Practice  Expense  Relative  Value  Units 
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0.00 
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0.00 

0.00 

0.00 
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0.00 
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0.00 

0.00 

0.00 

0.00 

0.00- 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Year 

2001 
trans*, 
tional 

non- 
facility 

total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.DO 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
plement- 
ed facil- 
ity total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
facility 
toUl 


0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 

ooo 
ooo 

0.00 

ooo 

0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

ooo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

ooo 
ooo 

0.00 
0.00 
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ooo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 

ooo 

0.00 


Gk)bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 

XXX 
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1  ' 

il 

CPTV 
HCPCS' 

Moi 

il 

S2050 

S2052 

S2053 

S2054 

S2055 

S2109 

S2190 

S2204 



S2205 

S2206 

S2207 

S2208 

S2209 

S2210 

S2300 

S2350 

S2351 

S3645 



S3650 

S3652 

S8035 

58040 



S8048 



S8049 



S8060 



S8092 



S8095 



S8096 

S8110 

S8200 

S8205 

S8260 



S8300 

S8950 

S9001 



S9022 



S9023 

S9024 

.™.. 

S9033 



S9055 

S9056 

89075 

S9085 



S9090 



S9122 



89123 

89124 

S9125 

89126 

89127 



89128 

89129 



89140 

89141 



89455 

89460 

89465 

89470 



S9472 

89473 

89474 

89475 



89480 



S9485 

89524 

89527 

S9528 

89543 

...... 

S9990 



89991 

89992 

89994 

89996 

S9999 

V2020 



V2025 

V2100 

V2101 

V2102 



V2103 



V2104 

V2105 
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tional 
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faciiity 
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Fully  im- 
pternent- 
ed  facil- 
ity PE 
RVUs 

Year 
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transi- 
tional 
facility 
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RVUs 

Mal- 
practice 
RVUs 

Fully  irrv 

plernent- 

ed  non- 

lacttty 

total 

Year 
2001 
transi- 
tional 
non- 
lacmty 
kMal 

Futy im- 
plement- 
ed tacil- 
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Nonaspheric  lens  Mocal  ...„ 
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Lens  sphec  bifoc  piano  4.00d  

Lens  sphere  Mocal  4  12-7.0  
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0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 


Vev 

2001 
tradi- 
tional 

nofv 
lacitity 

PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  ^ 

0.00 
0.00 
0.00 
0.00 


FuMy  im- 
plement- 
ed lacil- 
ityPE 
RVUs 


0.00 
OOO 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 

ooo 
ooo 

0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

ooo 


Year 
2001 
transi- 
tional 
laciHty 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 

o.oo 

0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

o.oo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
000 
0.00 

o.oo 

0.00 
0.00 
000 
0.00 
0.00 

ooo 

0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 


Fuly  im- 

plernent- 

ed  non- 

laciMy 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
tional 
non- 
latiNty 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Fully  im- 
plement- 
ed lacil- 
ity  total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
trar)si- 
lional 
facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


1   • 

CPTV 

1 

MCPCS' 

V2626 

V2627 

— 

V2e28 

.« 

V2829 

... 

vaeao 

.- 

V2631 

.- 

V2832 

... 

VZ700 

... 

V2710 

.« 

V2715 

.« 

V2718 

... 

V2730 

... 

V2740 

.- 

V2741 

... 

V2742 

... 

V2743 

.« 

V2744 

... 

V27S0 

." 

VZ7S6 

V2780 

.« 

V2770 

V2780 

V2781 

V2786 

.- 

V2799 

VS008 

... 

VS010 

V5011 

vsou 

... 

V5020 

VS030 

VS040 

... 

VSOSO 

VS060 

VS070 

VSOSO 

V5090 

V5100 

V6110 

... 

VS120 

... 

V5130 

... 

V5140 

... 

V51S0 

— 

vsieo 

... 

V5170 

.» 

V5180 

VS190 

VB200 

.... 

VS210 

VS220 

.«. 

V5230 

.... 

VS240 

.... 

VS290 

V5336 

.... 

V5362 

.». 

V5363 

..« 

VS364 

.-. 

CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  AK  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 
Copyright  1994  American  Dental  Association  All  rights  reserved 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


Vear 

?001 

ansi- 
lonal 

Global 

Kiltty 

olal 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

000 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

000 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

CPTV 
HCPCS* 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


V2626 
V2627 
y?628 
V7629 
V2630 
V2631 
Vat82 


v2rio 

V2715 
V2718 
V2730 
V2740 
V2741 
V2742 
V2743 
V2744 
V2750 
V2755 
V2760 
V2770 
V2780 
V2781 
V2785 
V2799 

vsooe 

V5010 
V5011 
V5014 
VS020 
VS030 
V5040 
V5050 
V5060 
V5070 
V5080 
V5090 
V5100 
V5110 
V5120 
V5130 
V5140 
V5150 
V5160 
V5170 
V5180 
V5190 
V5200 
V5210 
V5220 
V5230 
V5240 
V5299 
V5336 
V5362 
VS363 
V5364 


Mod 


Status 


Descnption 


Reduction  at  eye  prosthesis  .~ 

Sdatal  cover  shell  „ 

FetMicdIon  &  fitUoQ «.......»»..»„ 

Prosthetic  eye  other  type 

Anter  dtamtMr  intraocul  lens  - 

Iris  support  Jntraodr  lens  

Poet  chmtx  intraocular  lens 

Balance  lens  

Glass,  plastic  slab  oH  prism .._._ 

Pns^  lerses  ™...™ 

Fresneii  prre^  press-on  lens  ._. 

Specai  base  curve  

Rose  tin!  plastic  „ „ 

Non-'ose  tint  plastic    .^..^..^ 

Rose  tint  glass  _....__„...... 

Norwose  Tin'  glass       «.«...«. 

Tin'  :>^oToc^fOfia*K:  'ens/es «. 

AntJ-fefiect.'.e  coati'>g   

UV  )ens/es  _. 

Scratch  resistant  coating  

Occluder  lens/as 

Oversize  lens/es  _ 

Progressfve  lens  per  lens _. 

Cornea  tissje  processinQ  _...„.. 

Miscellaneous  .'S*o^  service  ..»..»... 

Hearing  sc'eening        „...«.. 

Assessment  'o'  neanng  aid  ...«„....,. 

Heanng  aiO  'itnng  cnec>i'<:   .«,,. 

Hearing  aic  'epar  '^oci'v^'ig  ..«.„.«« 
Coniorrriir,  evaluation  ..„,..«.... 

Body  ■WO''  leanng  aic  ai' 
Body  *  or"  leanog  aic  Done  ._.„.... 
Body-wof  nea-mg  aiO  m  ear  _........ 

Benmc  ea'  -ieanng  aid  _ 

Glasses  ai-  conduction  

Glasses  twne  lonoaction  „ 

Hearing  aid  dispensing  tee  ..„........_ 

Body-worn  bitat  tieafir>g  aid  ........... 

Hearing  aid  dispensing  tee 

Body-worn  Iwiaur  heeririg  aid  

In  ear  binaural  hearing  aid  _. 

Behirx)  ear  binaur  hearing  ai 

Glasses  liinaural  hearing  aid 

Dispensing  tee  binaural 

Within  ear  era*  hearing  aid  

Behind  ear  eras  hearing  aid .._... 

Glasses  cros  ^eanng  aid      „..« 

Cros  rieaiing  aid  Aspens  lee  

In  ear  bicros  hearing  aid     _. 

Behind  ear  l>icros  tieanng  ai  

Glassee  bicros  nearing  aid  .._ ~ 

Oispansing  tee  Picros  

Hearing  ser.ce  

Repai'  communication  device  ......... 

Speech  screening       , 

Lar>guage  screening   _ 

Dysphagia  screening  „ 


Physi- 
cian 
iworli 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.90 

0.00 
0.00 


Fuly  im- 
plement- 
ed non- 

lacility 
PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Yew 
2001 

Iranst- 

lianal 
norv 

facility 
PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fidy  im- 

pternent- 

edfaot- 

ilyPE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 


(aciity 

PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuly  im- 
plernent- 
ed  norv 

iacHity 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Year 
2001 
transi- 
honal 
non- 
ladlity 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fulylm- 


adladt- 
Ity  total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 


Yaw 

2001 
transt- 
tional 
facility 
total 


Global 


'  CPT  codes  and  descriptions  only  are  copyright  2000  American  Medical  Association.  All  Rights  Reserved  Applicable  FAR&rOFARS  Apply. 
'  Copyrigtit  1994  American  Dental  Association.  AI  rights  reserved. 
SPE  RVUs  .  Practice  Expense  Oelatrve  Value  Units. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
ox 
0.x 
0.x 
ox 
ox 
0.x 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  C— Clinical  Staff  Times  for  Selected  Codes 


Procedure 
code 


Type  of  staff 


11000 
11011 

RN/LPN/MA/Tech  

RN/MA : 

11012 

RN/MA 

11040 
11041 

RN/LPN/MA/Tech 

RN/LPN/MA/Tech 

11042 

RN/LPN/MA/Tech 

11055 

RN/LPN/MA/Tech 

11056 

RN/LPN/MA/Tech 

11057 

RN/LPN/MA/Tech 

11305 

RUJMA 

11740 

RN/LPN/MA/Tech 

11921 

RN/MA 

11950 

RfvJ/MA 

15775 

RN/MA 

15851 

RN/MA 

15852 

RN/MA 

16000 

RN/LPN/MA/Tech  

16010 
16015 
1602O 
16025 
16030 

RN/LPN/MA/Tech 

RN/LPN/MA/Tech 

RN/LPN/MA/Tech 

RN/LPN/MA^-ech  

RN/MA 

17250 
20200 

RN/LPN/MAH-ech 

RN/MA 

20205 

RN/MA 

20220 

RN  

20225 

RN  

20610 

RN  

20660 

RN  . 

20950 

RN  

29000 

RN  

29010 

RN  

29015 

RN  

29020 

RN  

29025 

RN  

29035 

RN  

29040 
29044 

RN  ^ 

RN  

29046 

RN  

29049 

RN  

29055 

RN  

29058 

RN  

29065 

RN  

29065 

RN/LPN  

29075 

RN  

29075 

RN/LPN  

29550 

RN  

29550 

RN/LPN  

29580 

RN  

29580 

RN/LPN  

29590 

RN  

29700 

RN  

29700 

RN/LPN  

29705 

RN  

29705 

RN/LPN  

29710 

RN  

29715 

RN  

29720 

RN 

29730 

RN  

29730 

RN/LPN  

29740 

RN  

29740 

RN/LPN  

29750 

RN  

30901 

RN/LPN/MA 

30903 

RN/LPN/MA 

30905 

RN/LPN/MA 

30906 

RN/LPN/MA 

31240 

RN/LPN/MA 

31254 

RN/LPN/MA 

31255 

RN/LPN/MA  ....: 

Additional 

time  included 

(minutes) 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
2 
2 
2 
2 
3 
3 
3 
3 
3 
3 
3 
10 
3 
3 
3 
25 
25 
20 
15 
25 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
3 
15 
3 
15 
3 
15 
3 
15 
15 
3 
15 
3 
15 
IS 
15 
15 
3 
15 
3 
15 
10 
10 
10 
10 
10 
10 
10 


Procedure 
code 


29085 

29085 

29105 

29105 

29125 

29125 

29126 

29130 

29130 

29131 

29200 

29200 

29220 

29220 

29240 

29240 

29260 

29260 

29280 

29280 

29305 

29325 

29345 

29345 

29355 

29355 

29358 

29365 

29365 

29405 

29405 

29425 

29425 

29435 

29440 

29440 

29445 

29450 

29505 

29515 

29520 

29520 

29530 

29530 

29540 

29540 

31561 

31570 

31571 

31575 

31612 

31615 

31622 

31623 

31624 

31625 

31628 

31629 

31630 

31631 

31635 

31640 

31641 

31643 

31645 

31646 

31656 

31700 

31708 

31710 


Type  of  staff 


RN  

RN/LPN  .... 

RN  

RN/LPN  .... 

RN  

RN/LPN  .... 

RN  

RN  

RN/LPN  .... 

RN  

RN  

RN/LPN  .... 

RN  

RN/LPN  .... 

RN  

RN/LPN  .... 

RN  

RN/LPN  .... 

RN  

RN/LPN  

RN  

RN  

RN  

RN/LPN  

RN  

RN/LPN  

RN  

RN  

RN/LPN  

RN  

RN/LPN  

RN  

RN/LPN  

RN  

RN  

RN/LPN  

RN  

RN  

RN  

RN  

RN  

RN/LPN  

RN  

RN/LPN  

RN  

RN/LPN  

RN/LPN/MA 
RN/LPN/MA 
RN/LPN/MA 
RN/LPN/MA 

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN 

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN/LPN/MA 
RN  


Additional 

time  included 

(minutes) 


15 
3 
15 
3 
15 
3 
15 
15 
3 
15 
15 
3 
15 
3 
15 
3 
15 
3 
15 
3 
15 
15 
15 
3 
15 
3 
15 
15 
3 
15 
3 
15 
3 
15 
15 
3 
15 
15 
15 
15 
15 
3 
15 
3 
15 
3 
10 
10 
10 
5 
5 
20 
20 
20 
20 
20 
20 
20 
30 
30 
30 
30 
30 
20 
20 
20 
20 
20 
10 
20 


Federal  Register /Vol.  65,  No.  137 /Monday,  July  17.  2000 /Proposed  Rules 


44349 


Addendum  C— Clinical  Staff  Times  for  Selected  Codes— Continued 


Procedure 
code 

Type  of  staff 

Additional 
time  included 

Procedure 
code 

Type  of  staff 

Additional 
time  included 

(minutes) 

(minutes) 

31256 

rn/lpn/ma 

10 

31715 

RN 

20 

31267 

RN/LPN/MA  

10 

31717 

RN  

20 

31276 

RN/LPN/MA  

10 

31730 

RN  

10 

31287 

RN/LPN/MA  

10 

32002 

RN  

10 

31288 

RN/LPN/MA  

10 

32005 

RN 

10 

31500 

RN/LPN/MA  

10 

32020 

RN  „ 

10 

31505 

RN/LPN/MA  

10 

32420 

RN  „ 

10 

31513 

RN/LPN/MA 

10 

32960 

RN  

10 

31515 

RN/LPN/MA  

10 

33010 

RN  

10 

31520 

RN/LPN/MA  

10 

33011 

RN  

10 

31525 

RN/LPN/MA  

10 

36481 

RN  

25 

31526 

RN/LPN/MA  

10 

36488 

RN  

25 

31527 

RN/LPN/MA  

10 

36489 

RN  

25 

31528 

RN/LPN/MA  

10 

36490 

RN  

25 

31529 

RN/LPN/MA  

10 

36491 

RN  

25 

31530 

RN/LPN/MA  

10 

36493 

RN  

25 

31531 

RN/LPN/MA  

10 

36510 

RN  : 

25 

31535 

RN/LPN/MA 

10 

36520 

RN  

25 

31536 

RN/LPN/MA  

10 

36521 

RN  

25 

31540 

RN/LPN/MA  

10 

36522 

RN  

25 

31541 

RN/LPN/MA  

10 

36680 

RN  

10 

31560 

RN/LPN/MA  

10 

40806 

RN/LPN/MA  

10 

42660 

RN/LPN/MA  

10 

43761 

RN/LPN/MA 

10 

43200 

RN/LPN/MA  

45 

44100 

RN/LPN/MA  

45 

43202 

RN/LPN/MA  

45 

44360 

RN/LPN/MA 

•       55 

43204 

RN/LPN/MA 

40 

44361 

RN/LPN/MA  

55 

43205 

RN/LPN/MA  

40 

44363 

RN/LPN/MA  

55 

43215 

RN/LPN/MA  

RN/LPN/MA  

25 
40 

44364 
44365 

RN/LPN/MA  ._ 

55 

43216 

RN/LPN/MA  

55 

43217 

RN/LPN/MA  

40 

44366 

RN/LPN/MA  

55 

43219 

RN/LPN/MA  

40 

44369 

RN/LPN/MA 

55 

43220 

RN/LPN/MA  .• 

40 

44372 

RN/LPN/MA 

55 

43226 

RN/LPN/MA  

40 

44373 

RN/LPN/MA 

55 

43227 

RN/LPN/MA  

40 

44376 

RN/LPN/MA 

55 

43228 

RN/LPN/MA  

40 

44377 

RN/LPN/MA 

55 

43234 

RN/LPN/MA  

45 

44378 

RN/LPN/MA 

55 

43235 

RN/LPN/MA  

45 

44380 

RN/LPN/MA 

55 

43239 

RN/LPN/MA  

RN/LPN/MA  

45 
40 

44382 
44385 

RN/LPN/MA 

55 

43241 

RN/LPN/MA  

55 

43243 

RN/LPN/MA  

40 

44386 

RN/LPN/MA 

55 

43244 

RN/LPN/MA  

40 

44388 

RN/LPN/MA 

55 

43245 

RN/LPN/MA  

40 

44389 

RN/LPN/MA  

55 

43246 

RN/LPN/MA  

33 

44390 

RN/LPN/MA 

55 

43247 

RN/LPN/MA  

40 

44391 

RN/LPN/MA 

25 

43248 

RN/LPN/MA  

40 

44392 

RN/LPN/MA 

55 

43249 

RN/LPN/MA  

40 

44393 

RN/LPN/MA 

55 

43250 

RN/LPN/MA  

40 

44394 

RN/LPN/MA 

55 

43251 

RN/LPN/MA 

40 

44500 

RN/LPN/MA 

15 

43255 

RN/LPN/MA 

25 

45300 

RN/LPN/MA 

15 

43258 

RN/LPN/MA  

40 

45303 

RN/LPN/MA  

15 

43259 

RN/LPN/MA 

55 

45305 

RN/LPN/MA 

15 

43260 

RN/LPN/MA  

38 

45307 

RN/LPN/MA  

15 

43261 

RN/LPN/MA  

RN/LPN/MA 

38 
38 

45308 
45309 

RN/LPN/MA  

15 

43262 

RN/LPN/MA 

15 

43263 

RN/LPN/MA  

38 

45315 

RN/LPN/MA 

15 

43264 

RN/LPN/MA  

38 

45317 

RN/LPN/MA 

15 

43265 

RN/LPN/MA  

38 

45320 

RN/LPN/MA 

15 

43267 

RN/LPN/MA  

38 
38 

45321 
45330 

RN/LPN/MA  

RN/LPN/MA 

15 

43268 

RN/LPN/MA  

15 

43269 

RN/LPN/MA  

38 

45331 

RN/LPN/MA 

15 

43271 

RN/LPN/MA 

38 

45332 

RN/LPN/MA 

15 

43272 

RN/LPN/MA  

38 

45333 

RN/LPN/MA 

15 

43450 

RN/LPN/MA  , 

15 

45334 

RN/LPN/MA 

15 

43453 

RN/LPN/MA  

15 

45337 

RN/LPN/MA 

15 

43456 

RN/LPN/MA  

15 

45338 

RN/LPN/MA 

15 

43458 

RN/LPN/MA  

15 

45339 

RN/LPN/MA 

15 

43600 

RN/LPN/MA  

45 

45378 

RN/LPN/MA 

55 

43760 

RN/LPN/MA  

10 

45379 

RN/LPN/MA 

55 

45380 

RN/LPN/MA  

55 

57100 

RN/MA 

5 

45382 

RN/LPN/MA 

25 

57400 

RN/MA 

5 
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Procedure 
code 


45383 
45384 
45385 
47552 
47553 
47554 
47555 
47556 
47561 
49080 
49081 
49400 
49423 
49424 
49427 
50021 
50396 
50686 
51700 
51726 
51772 
.    51784 
51785 
51792 
51795 
51797 
53020 
53025 
53200 
53600 
53601 
53660 
53670 
54100 
54220 
54231 
54240 
54250 
54450 
55300 
55870 
56605 
56720 
57020 
91010 
91011 
91012 
91020 
91030 
91032 
91033 
91052 
91055 
91060 
91065 
91100 
91105 
92950 
92953 
92971 
96440 
96445 
96450 
G0 104 
G0105 
Q0068 


Type  of  staff 


RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN 

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN/MA 

RN/MA 

RN/MA 

RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN/LPN/MA  .. 

RN/LPN  

RN/LPN  

RN/LPN  

RN/OCN  

RN/OCN  

RN/OCN  

RN/LPN/MA  .. 
RN/LPN/MA  .. 
RN  


Additional 

time  included 

(minutes) 


55 
55 
55 
38 
38 
38 
38 
38 
18 
10 
10 
10 
10 
10 
10 
60 
10 
10 
5 
10 
15 
15 
15 
10 
10 
15 
10 
10 
10 
15 
15 
15 
5 

15 

30 

15 

15 

15 

15 

30 

15 
5 
5 
5 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

15 

10 

12 

12 

12 

10 

10 

10 

15 

55 

25 


Procedure 
code 


57410 

57500 

57800 

58555 

58558 

58559 

58560 

58561 

58562 

58563 

58970 

58970 

59012 

59030 

59300 

59320 

59325 

59350 

59871 

61000 

61001 

61020 

61026 

61050 

61055 

61070 

61107 

61210 

62268 

62270 

62272 

62273 

62284 

62290 

62291 

63610 

90870 

90871 

90935 

90937 

90945 

90947 

90997 

91000 


Type  of  staff 


RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA , 

RN/MA 

Medical  Assistant 

RN  

RN  

RN  

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN  

RN  

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA 

RN/LPN/MA , 

RN/LPN/MA 

RN  

RN  

RN  

RN  

RN  

RN  

RN  

RN/LPN/MA 


Additional 

time  included 

(minutes) 


5 
5 
5 
13 
13 
13 
13 
13 
13 
13 
10 
30 
25 
25 
5 
5 
5 
10 
3 
16 
14 
13 
14 
20 
20 
10 
20 
20 
20 
5 
5 
12 
20 
20 
20 
20 
40 
40 
45 
45 
45 
45 
45 
15 
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Addendum  D.— Comparison  of  1999  and  Proposed  2002  Office  Rent  Index  by  Fee  Schedule  Area 

[In  descending  order  o(  difference] 


Carrier 


Locality 


Fee  schedule  area 


Office  rent  index 

Difference 

2000 

2002 

1.629 

2.174 

0.545 

1.629 

2.174 

0.545 

1.548 

1.949 

0.401 

1.346 

1.647 

0.301 

1.005 

1.196 

0.191 

0.827 

0.978 

0.151 

1.170 

1.308 

0.138 

0.956 

1.066 

0.110 

1.006 

1.120 

0.114 

828 

0.916 

0.088 

1.034 

1.136 

0.102 

1.369 

1.504 

0.135 

1.339 

1.470 

0.131 

0.971 

1.045 

0.074 

0.817 

0.869 

0.052 

0.812 

0.863 

0.051 

0.770 

0.817 

0.047 

0.921 

0.977 

0.056 

1.162 

1.232 

0.070 

0.758 

0.800 

0.042 

0.809 

0.853 

0.044 

0.756 

0.797 

0.041 

0.761 

0.800 

0.039 

0.806 

0.847 

0.041 

0.896 

0.940 

0.044 

0.955 

1.000 

0.045 

1261 

1.312 

0.051 

0.659 

0.685 

0.026 

0.769 

0.799 

0.030 

0.795 

0.825 

0.030 

1.013 

1.051 

0.038 

0.766 

0.794 

0.028 

1.078 

1.117 

0.039 

0.713 

0.738 

0.025 

0.772 

0.793 

0.021 

0.772 

0.793 

0.021 

1.535 

1.573 

0.038 

0.980 

1.004 

0.024 

0.829 

0.848 

0.019 

0.826 

0.844 

0.018 

1.001 

1.018 

0.017 

0.651 

0.662 

0.011 

0.651 

0.662 

0.011 

0.713 

0.725 

0.012 

0.972 

0.988 

0.016 

0.936 

0.951 

0.015 

0.910 

0.924 

0.014 

0.854 

0.866 

0.012 

1.162 

1.178 

0.016 

0.881 

0.892 

0.011 

0.778 

0.785 

0.007 

0.807 

0.814 

0.007 

0.698 

0.704 

0.006 

0.765 

0.771 

0.006 

1.207 

1.216 

0.009 

1.207 

1.216 

0.009 

0.826 

0.832 

0.006 

0.787 

0.792 

0.005 

0.896 

0.901 

0.005 

0.791 

0.795 

0.004 

1.335 

1.341 

0.006 

0.719 

0.721 

0.002 

0.957 

0.958 

0.001 

0.758 
0.690 

0.758 
0.690 

1.027 

1.026 

(0.001) 

1.091 

1.089 

(0.002) 

1.118 

1.111 

(0.007) 

0.844 

0.837 

(0.007) 

Percentage 
difference 


31140 

05 

31140 

06 

31140 

09 

31140 

03 

00900 

11 

00910 

09 

31143 

99 

00824 

01 

00835 

01 

00740 

02 

00511 

01 

31143 

01 

31140 

07 

00953 

01 

05535 

00 

16360 

00 

00655 

00 

00900 

28 

00836 

02 

05440 

35 

00820 

02 

00952 

99 

00820 

01 

00630 

00 

10240 

00 

00832 

00 

00805 

99 

16510 

16 

00825 

21 

00880 

01 

00902 

01 

00751 

01 

00834 

00 

00510 

00 

00650 

00 

00740 

04 

00803 

02 

31145 

50 

00953 

99 

00865 

99 

00900 

09 

00740 

99 

00523 

99 

00522 

00 

00900 

18 

00590 

99 

00900 

15 

00951 

00 

00865 

01 

10490 

00 

00826 

00 

00523 

01 

00520 

13 

00511 

99 

00952 

16 

00952 

15 

00528 

01 

00952 

12 

00835 

99 

00900 

99 

00903 

01 

00660 

00 

00836 

99 

00900 

20 

10250 

00 

00901 

01 

31144 

40 

00900 

31 

00521 

05 

SAN  FRANCISCO,  CA  

SAN  MATEO,  CA  

SANTA  CLARA,  CA 

MARIN/NAPA/SOLANO.  CA , 

DALLAS,  TX   , 

UTAH  

REST  OF  MASSACHUSETTS  

COLORADO  

PORTLAND,  OR  

METROPOLITAN  KANSAS  CITY,  MO. 

ATLANTA,  GA   

METROPOLITAN  BOSTON  

OAKLAND/BERKLEY.  CA  

DETROIT,  Ml  

NORTH  CAROLINA , 

OHIO  , 

NEBRASKA  

FORT  WORTH,  TX 

SEATTLE  (KING  CNTY),  WA 

TENNESSEE  

SOUTH  DAKOTA  

REST  OF  ILLINOIS  

NORTH  DAKOTA  .: 

INDIANA   

MINNESOTA 

ARIZONA  

REST  OF  NEW  JERSEY 

WEST  VIRGINIA 

WYOMING  

SOUTH  CAROLINA  

DELAWARE  

MONTANA  

NEVADA  

ALABAMA  

KANSAS •   

KANSAS  *   

NYC  SUBURBS/LONG  I..  NY  

VERMONT  

REST  OF  MICHIGAN  

REST  OF  PENNSYLVANIA 

BRAZORIA,  TX  „ 

REST  OF  MISSOURI*  

REST  OF  MISSOURI*  

OKLAHOMA  

HOUSTON,  TX  

REST  OF  FLORIDA  

GALVESTON, TX  

WISCONSIN 

METROPOLITAN  PHILADELPHIA.  PA 

VIRGINIA 

IOWA   

METROPOLITAN  ST.  LOUIS.  MO  

ARKANSAS  

REST  OF  GEORGIA  

CHICAGO,  IL  

SUBURBAN  CHICAGO,  IL  

NEW  ORLEANS,  LA 

EAST  ST.  LOUIS.  IL 

REST  OF  OREGON  , 

REST  OF  TEXAS  

DC  +  MDA/A  SUBURBS  

KENTUCKY   

REST  OF  WASHINGTON  , 

BEAUMONT,  TX  

MISSISSIPPI  , 

BALTIMORE/SURR.  CNTYS.  MD  

NEW  HAMPSHIRE  

AUSTIN,  TX  , 

NEW  MEXICO 


33.5 
33.5 
25.9 
22.4 
19.0 
18.3 
11.8 
11.5 
11.3 
10.6 
9.9 
9.9 
9.8 
7.6 
6.4 
6.3 
6.1 
6.1 
6.0 
5.5 
5.4 
5.4 
5.1 
5.1 
4.9 
4.7 
4.0 
3.9 
3.9 
3.8 
3.8 
3.7 
3.6 
3.5 
2.7 
2.7 
2.5 
2.4 
2.3 
2.2 
1.7 
1.7 
1.7 
1.7 
1.6 
1.6 
1.5 
1.4 
1.4 
12 
0.9 
0.9 
0.9 
0.8 
0.7 
0.7 
0.7 
0.6 
0.6 
0.5 
0.4 
0.3 
0.1 
0.0 
0.0 
-0.1 
-02 
-0.8 
-0.8 
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Addendum  D.— Comparison  of  1999  and  Proposed  2002  Office  Rent  Index  by  Fee  Schedule  Area— Continued 

(In  descending  order  of  difference) 


Carrier 


00528 
00805 
00870 
05130 
00831 
02050 
31140 
00590 
00901 
02050 
31142 
02050 
00803 
14330 
00801 
00973 
00973 
00803 
10230 
00590 
31142 
00833 
02050 


Locality 


99 
01 
01 
00 
01 
99 
99 
03 
99 
17 
99 
26 
01 
04 
99 
50 
20 
03 
00 
04 
03 
01 
18 


Fee  schedule  area 


REST  OF  LOUISIANA  

NORTHERN  NJ  

RHODE  ISLAND  

IDAHO , 

ALASKA  

REST  OF  CALIFORNIA* 

REST  OF  CALIFORNIA* 

FORT  LAUDERDALE.  FL 

REST  OF  MARYLAND  

VENTURA,  CA 

REST  OF  MAINE  

ANAHEIM/SANTA  ANA,  CA  

MANHATTAN.  NY 

QUEENS.  NY 

REST  OF  NEW  YORK  

VIRGIN  ISLANDS  

PUERTO  RICO  

POUGHKPSIE/N  NYC  SUBURBS.  NY 

CONNECTICUT 

MIAMI,  FL  

SOUTHERN  MAINE  

HAWAII/GUAM   

LOS  ANGELES.  CA  


Office  rent  index 


2000 


0.721 
1.415 
1.111 
0.801 
1.265 
1.068 
1.068 
1.114 
1.020 
1.329 
0.827 
1.474 
1.808 
1.466 
0.909 
1.309 
0.715 
1.305 
1.283 
1.232 
1.119 
1.639 
1.466 


2002 


0.715 
1.399 
1.098 
0.791 
1.249 
1.050 
1.050 
1.090 
0.995 
1.294 
0.801 
1.422 
1.744 
1.414 
0.875 
1.260 
0.688 
1.254 
1.215 
1.139 
1.009 
1.389 
1.223 


Difference 


(0.006) 
(0.016) 
(0.013) 
(0.010) 
(0.016) 
(0.018) 
(0.018) 
(0.024) 
(0.025) 
(0.035) 
(0.026) 
(0.052) 
(0.064) 
(0.052) 
(0.034) 
(0.049) 
(0.027) 
(0.051) 
(0.068) 
(0.093) 
(0.110) 
(0.250) 
(0.243) 


Percentage 
difference 


-0.8 
-1.1 
-1.2 
-1.2 
-1.3 
-1.7 
-1.7 
-2.2 
-2.5 
-2.6 
-3.1 
-3.5 
-3.5 
-3.5 
-3.7 
-3.7 
-3.8 
-3.9 
-5.3 
-7.5 
-9.8 
-15.3 
-16.6 


Notes: 

•—Indicates  multiple  carriers  for  this  Fee  Schedule  Area. 

Neither  Office  Rent  Index  reflects  budget  neutrality  adjusting. 

ADDENDUM  E.— Comparison  of  1999  and  Proposed  2002  Malpractice  GPCIs  by  Fee  Schedule  Area 

(Sorted  by  percentage  difference] 


Carrier 


Locality 


00825 

21 

00521 

05 

16510 

16 

00865 

99 

00834 

00 

00952 

15 

05535 

00 

00630 

00 

00865 

01 

00952 

99 

00952 

12 

02050 

26 

02050 

18 

00951 

00 

00528 

01 

31143 

01 

31143 

99 

00900 

99 

02050 

17 

00660 

00 

00910 

09 

00805 

01 

00805 

99 

10250 

00 

00590 

04 

05440 

35 

02050 

99 

31140 

99 

00836 

99 

00836 

02 

00952 

16 

00824 

01 

00590 

03 

00528 

99 

31140 

03 

Fee  schedule  area 


WYOMING  

NEW  MEXICO  

WEST  VIRGINIA  

REST  OF  PENNSYLVANIA 

NEVADA  

SUBURBAN  CHICAGO,  IL  

NORTH  CAROLINA  

INDIANA   

METROPOLITAN  PHILADELPHIA.  PA 

REST  OF  ILLINOIS  

EAST  ST.  LOUIS.  IL 

ANAHEIM/SANTA  ANA,  CA  

LOS  ANGELES,  CA  

WISCONSIN  

NEW  ORLEANS,  LA 

METROPOLITAN  BOSTON  

REST  OF  MASSACHUSETTS  

REST  OF  TEXAS  

VENTURA,  CA 

KENTUCKY  

UTAH  

NORTHERN  NJ  

REST  OF  NEW  JERSEY 

MISSISSIPPI  

MIAMI,  FL  

TENNESSEE  

REST  OF  CALIFORNIA- 

REST  OF  CALIFORNIA* 

REST  OF  WASHINGTON  

SEATTLE  (KING  CNTY),  WA 

CHICAGO,  IL  

COLORADO  

FORT  LAUDERDALE,  FL 

REST  OF  LOUISIANA  

MARIN/NAPA/SOLANO.  CA 


2000 


0.705 

0.716 

1.106 

0.637 

0.997 

1.365 

0.497 

0.408 

1.207 

0.990 

1.487 

0.846 

0.846 

0.841 

1.153 

0.713 

0.713 

0.871 

0.717 

0.807 

0.594 

0.795 

0.795 

0.721 

2.350 

0.552 

0.698 

0.698 

0.742 

0.742 

1.693 

0.795 

1.783 

1.031 

0.667 


2002 


1.003 

0.900 

1.375 

0.772 

1.206 

1.641 

0.594 

0.480 

1.410 

1.155 

1.687 

0.953 

0.953 

0.937 

1.280 

0.782 

0.782 

0.954 

0.781 

0.875 

0.643 

0.858 

0.858 

0.777 

2.523 

0.591 

0.746 

0.746 

0.786 

0.786 

1.793 

0.838 

1.873 

1.071 

0.686 


Difference 


0.298 

0.184 

0.269 

0.135 

0.209 

0.276 

0.097 

0.072 

0.203 

0.165 

0.200 

0.107 

0.107 

0.096 

0.127 

0.069 

0.069 

0.083 

0.064 

0.068 

0.049 

0.063 

0.063 

0.056 

0.173 

0.039 

0.048 

0.048 

0.044 

0.044 

0.100 

0.043 

0.090 

0.040 

0.019 


Percentage 
difference 


42.27 

25.70 

24.32 

21,19 

20.96 

20.22 

19.52 

17.65 

16.82 

16.67 

13.45 

12.65 

12.65 

11.41 

11.01 

9.68 

9.68 

9.53 

&93 

a43 

8.2S 

7.92 

7.92 

7.77 

7.36 

7.07 

6.88 

6.88 

5.93 

5.93 

5.91 

5.41 

5.05 

3.88 

2.85 
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Dontinued 


Percentage 
difference 


-0.8 
-1.1 
-1.2 
-1.2 
-1.3 
-1.7 
-1.7 
-2.2 
-2.5 
-2.6 
-3.1 
-3.5 
-3.5 
-3.5 
-3.7 
-3.7 
-3.8 
-3.9 
-5.3 
-7.5 
-9.8 
-15.3 
-16.6 


REA 


Percentage 
difference 

42.27 

25.70 

24.32 

21.19 

20.96 

20.22 

19.52 

17.65 

16.82 

16.67 

13.45 

12.65 

12.65 

11.41 

11.01 

9.68 

9.68 

9.53 

8.93 

8.43 

8.25 

7.92 

7.92 

7.77 

7.36 

7.07 

6.88 

6.88 

5.93 

5.93 

5.91 

5.41 

5.05 

3.88 

2.85 


AdDENDUK'  E       CrMPAniSON  OF  1999  AND  PROPOSED  200?  VlALPRACTICE  GPCIS  BY  FEE  SCHEDULE  AREA— Continued 

[Sorted  by  percentage  differerK»] 


Carrier 


31140 
31140 
31140 
14330 

00900 
00803 
00803 
00820 
00900 
00900 
00880 
00751 
00522 
31145 
00511 
00511 
00973 
00655 
00900 
00900 
00900 
00801 
00803 
31140 
00590 
00900 
31142 
31142 
00832 
00820 
00510 
00826 
10230 
10490 
00901 
00953 
10240 
16360 
00903 
05130 
00833 
00953 
00650 
00740 
00520 
00901 
00902 
31144 
00831 
00973 
00835 
00835 
00870 
00740 
00523 
00740 
00523 


Locality 


07 
05 
06 
04 
31 
02 
01 
01 
11 
28 
01 
01 
00 
50 
01 
99 
50 
00 
20 
09 
15 
99 
03 
09 
99 
18 
99 
03 
00 
02 
00 
00 
00 
00 
99 
01 
00 
00 
01 
00 
01 
99 
00 
04 
13 
01 
01 
40 
01 
20 
01 
99 
01 
02 
01 
99 
99 


Fee  schedule  area 


NY 


OAKLAND'BERKLEY,  CA  

SAN  FRANCISCO,  CA  ....' 

SAN  MATEO,  CA  

QUEENS,  NY 

AUSTIN   TX   

NYC  SUBURBS/LONG  I.,  NY  

MANHATTAN,  NY 

NORTH  DAKOTA  

DALLAS,  TX   

FORT  WORTH.  TX 

SOUTH  CAROLINA  

MONTANA     

OKLAHOMA  

VERMONT  

ATLANTA,  GA  

REST  OF  GEORGIA  

VIRGIN  ISLANDS  

NEBRASKA  

BEAUMONT.  TX  

BRAZORIA,  TX  

GALVESTON,  TX  

REST  OF  NEW  YORK  

POUGHKPSIE/N  NYC  SUBURBS 

SANTA  CLARA,  CA 

REST  OF  FLORIDA  

HOUSTON,  TX  

REST  OF  MAINE  

SOUTHERN  MAINE  

ARIZONA  

SOUTH  DAKOTA  

ALABAMA  

IOWA  

CONNECTICUT 

VIRGINIA  

REST  OF  MARYLAND  

DETROIT,  Ml  

MINNESOTA 

OHIO  

DC  +  MD/VA  SUBURBS  

IDAHO    

HAWAII  GUAM   

REST  OF  MICHIGAN  

KANSAS •  

KANSAS*  

ARKANSAS  .r 

BALTIMORE  SURR.  CNTYS.  MD  

DELAWARE    

NEW  HAMPSHIRE  

ALASKA  

PUERTO  RICO  

PORTLAND   OR  _ 

REST  OF  OREGON  

RHODE  iSLAND     

METROPOLITAN  KANSAS  CITY,  MO 

METROPOLITAN  ST.  LOUIS.  MO  

REST  OF  MISSOURI*   

REST  OF  MISSOURI-  


Notes 

•—Indicates  multiple  earners  tor  this  Fee  Scneaule  Area 
1999  Malpractice  GPCIs  have  been  budget  neutrality  adjustec 
The  2002  MGPCis  nave  NOT  been  budget  neutrality  adjusted 


2000 


0.667 
0.667 
0.667 
1.839 
0.849 
1.932 
1.654 
0.656 
0.930 
0.930 
0.280 
0.732 
0.451 
0.548 
0.951 
0.951 
1.032 
0.443 
1.386 
1.386 
1.386 
0.793 
1.326 
0.667 
1.327 
1.418 
0.708 
0.708 
1.189 
0.435 
0.876 
0.648 
1.052 
0.557 
0.866 
3.069 
0.507 
1.074 
1.032 
0.566 
0.954 
1.828 
0.890 
0.890 
0.403 
1.098 
0.860 
1.013 
1.533 
0.359 
0.587 
0.587 
1.189 
1.196 
1.198 
1.165 
1.165 


2002 


0.686 
0.686 
0.686 
1.867 
0.857 
1.948 
1.664 
0.656 
0.929 
0.929 
0.278 
0.725 
0.443 
0.538 
0.933 
0.933 
1.000 
0.429 
1.335 
1.335 
1.335 
0.762 
1.272 
0.638 
1.262 
1.333 
0.665 
0.665 
1.109 
0.405 
0.805 
0.595 
0.964 
0.499 
0.772 
2.732 
0.451 
0.955 
0.907 
0.496 
0.832 
1.566 
0.754 
0.754 
0.339 
0.914 
0.710 
0.823 
1.220 
0.274 
0.435 
0.435 
0.881 
0.844 
0.844 
0.791 
0.791 


Difference 


0.019 
0.019 
0.019 
0.028 
0.008 
0.016 
0.010 


(0.001) 
(0.001) 
(0.002) 
(0.007) 
(0.008) 
(0.010) 
(0.018) 
(0.018) 
(0.032) 
(0.014) 
(0.051) 
(0.051) 
(0.051) 
(0.031) 
(0.054) 
(0.029) 
(0.065) 
(0.085) 
(0.043) 
(0.043) 
(0.080) 
(0.030) 
(0.071) 
(0.053) 
(0.088) 
(0.058) 
(0.094) 
(0.337) 
(0.056) 
(0.119) 
(0.125) 
(0.070) 
(0.122) 
(0.260) 
(0.136) 
(0.136) 
(0.064) 
(0.184) 
(0.150) 
(0.190) 
(0.313) 
(0.085) 
(0.152) 
(0.152) 
(0.308) 
(0.352) 
(0.354) 
(0.374) 
(0.374) 


Percentage 
difference 


Addendum  f  — 200^ 


JG 


^APHiC  P"AC"::S 


:OST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY 


2.85 
2.85 
2.85 

1.52 

0.94 

0.83 

0.60 

•    0.00 

-0.11 

-0.11 

-0.71 

-0.96 

-1.77 

-1.82 

-1.89 

-1.89 

-3.10 

-3.16 

-3.68 

-3.68 

-3.68 

-3.91 

-4.07 

-4.35 

-4.90 

-5.99 

-6.07 

-6.07 

-6.73 

-6.90 

-8.11 

-8.18 

-8.37 

-10.41 

-10.85 

-10.98 

-11.05 

-11.08 

-12.11 

-12.37 

-12.79 

-14.22 

-15.28 

-15.28 

-15.88 

-16.76 

-17.44 

-18.76 

-20.42 

-23.68 

-25.89 

-25  89 

-25.90 

-29.43 

-29.55 

-32.10 

-32.10 


Carrier 
No. 

Locality 
No. 

Locality  name 

Work 

Practice 
expense 

Malpractice 

00510 

00 
01 

ALABAMA         . 

0.978 
1.064 

0.870 
1.172 

0  807 

00831 

ALASKA 

1.223 
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Addendum  F— 2002  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 
No. 


Locality 
No. 


Locality  name 


Work 


Practice 
expense 


Malpractice 


00832 

00 

00520 

13 

02050 

26 

02050 

18 

31140 

03 

31140 

07 

31140 

05 

31140 

06 

31140 

09 

02050 

17 

02050 

99 

3 1  1 40 

99 

J0824 

01 

10230 

00 

00902 

01 

00903 

01 

!X)59C. 

03 

00590 

04 

00590 

99 

00511 

01 

00511 

99 

00833 

01 

05130 

00 

008S2 

16 

00952 

12 

00952 

15 

00952 

99 

00630 

00 

00826 

00 

00650 

00 

00740 

04 

00660 

00 

00528 

01 

00528 

99 

31142 

03 

31142 

99 

00901 

01 

00901 

99 

31143 

01 

31143 

99 

00953 

01 

00953 

99 

10240 

00 

10250 

00 

00740 

02 

00523 

01 

00740 

99 

00523 

99 

00751 

01 

00655 

00 

00834 

00 

31144 

40 

00805 

01 

00605 

99 

00521 

05 

00803 

01 

00803 

02 

00803 

03 

14330 

04 

00801 

99 

05535 

00 

00820 

01 

16360 

00 

00522 

00 

00835 

01 

00835 

99 

00665 

01 

00865 

99 

00973 

20 

00670 

01 

00880 

01 

ARIZONA  

ARKANSAS  

ANAHEIM/SANTA  ANA,  CA 

LOS  ANGELES,  CA  

MARIN/NAPA/SOLANO,  CA  

OAKLAND/BERKELEY,  CA  

SAN  FRANCISCO,  CA 

SAN  MATEO,  CA  

SANTA  CLARA,  CA  

VENTURA,  CA  

REST  OF  CALIFORNIA*  

REST  OF  CALIFORNIA*  

COLORADO  

CONNECTICUT 

DELAWARE 

dc  +  mda/a  suburbs  

fort  lauderdale,  fl  

Miami,  fl 

REST  OF  FLORIDA  

ATLANTA,  GA  

REST  OF  GEORGIA  

HAWAII/GUAM  

IDAHO  

CHICAGO,  IL 

EAST  ST  LOUIS,  IL  

SUBURBAN  CHICAGO,  IL 

REST  OF  ILLINOIS  

INDIANA  

IOWA  

KANSAS*  

KANSAS  *  

KENTUCKY  

NEW  ORLEANS,  LA  

REST  OF  LOUISIANA 

SOUTHERN  MAINE  

REST  OF  MAINE   

BALTIMORE/SURR.  CNTYS.  MD 

REST  OF  MARYLAND  

METROPOLITAN  BOSTON  

REST  OF  MASSACHUSETTS 

DETROIT,  Ml  

REST  OF  MICHIGAN  

MINNESOTA  

MISSISSIPPI   

METROPOLITAN  KANSAS  CITY,  MO 

METROPOLITAN  ST.  LOUIS,  MO 

REST  OF  MISSOURI*  

REST  OF  MISSOURI*  

MONTANA  

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  

NORTHERN  NJ  

REST  OF  NEW  JERSEY  

NEW  MEXICO  

MANHATTAN.  NY  

NYC  SUBURB-S/LONG  I.,  NY  

POUGHKPSIE/N  NYC  SUBURBS,  NY 

QUEENS,  NY  

REST  OF  NEW  YORK  

NORTH  CAROLINA  

NORTH  DAKOTA  

OHIO 

OKLAHOMA  .". 

PORTLAND,  OR 

REST  OF  OREGON  

METROPOLITAN  PHILADELPHIA,  PA 

REST  OF  PENNSYLVANIA  

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROLINA 


0.994 

0.978 

0.953 

0.847 

1.037 

1.184 

1.056 

1.139 

1.015 

1.248 

1.041 

1.235 

1.068 

1.458 

1.048 

1.432 

1.063 

1.380 

1.028 

1.125 

1.007 

1.034 

1.007 

1.034 

0.985 

0.992 

1.050 

1.156 

1.019 

1.035 

1.050 

1.166 

0.996 

1.018 

1.015 

1.052 

0.975 

0.946 

1.006 

1.059 

0.970 

0.892 

0.997 

1.124 

0.960 

0.881 

1.028 

1.092 

0.988 

0.924 

1.006 

1.071 

0.964 

0.889 

0.981 

0.922 

0.959 

0876 

0.963 

0895 

0.963 

0.895 

0.970 

0.866 

0.998 

0.945 

0.968 

0.870 

0.979 

0.999 

0.961 

0.910 

1.021 

1.038 

0.984 

0.972 

1.041 

1.239 

1.010 

1.129 

1.043 

1.038 

0.997 

0.938 

0.990 

0.974 

0.957 

0837 

0.988 

0.967 

0.994 

0.938 

0.946 

0.825 

0.946 

0.825 

0.950 

0.876 

0.948 

0.877 

1.005 

1039 

0.986 

1  030 

1.058 

1.193 

1.029 

1.110 

0.973 

0.900 

1.094 

1.351 

1.068 

1.251 

1.011 

1.075 

1  058 

1.228 

0.998 

0.944 

0.970 

0.931 

0.950 

0.880 

0.988 

0.944 

0.968 

0.876 

0.996 

1.049 

0.961 

0.933 

1.023 

1.092 

0  989 

0.929 

0.881 

0.712 

1.017 

1.065 

0.974 

0.904 

1.111 

0.340 

0.955 

0.955 

0.687 

0.687 

0.687 

0.687 

0.639 

0.783 

0.748 

0.748 

0.840 

0.966 

0.712 

0.909 

1.877 

2.528 

1.265 

0.935 

0.935 

0.834 

0.497 

1,797 

1.691 

1.645 

1.157 

0.481 

0.596 

0.756 

0.749 

0.877 

1.283 

1.073 

0.666 

0.666 

0.916 

0.774 

0.784 

0.784 

2.738 

1.571 

0.452 

0779 

0.846 

0.846 

0.793 

0.793 

0.727 

0.430 

1.209 

0825 

0.860 

0.860 

0.902 

1.668 

1.952 

1.275 

1.871 

0.764 

0.595 

0.657 

0.957 

0.444 

0.436 

0.436 

1.413 

0.774 

0.275 

0.883 

0.279 
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Addendum  F.— 2002  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 
No. 


00820 
05440 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00910 
31145 
00973 
10490 
00836 
00836 
16510 
00951 
00825 


Locality 
No. 


02 
35 
31 
20 
09 
11 
28 
15 
18 
9d 
09 
50 
50 
00 
02 
99 
16 
00 
21 


Locality  name 


SOUTH  DAKOTA  

TENNESSEE  

AUSTIN,  TX  

BEAUMONT,  TX 

BRAZORIA,  TX 

DALLAS,  TX  

FORT  WORTH,  TX  

GALVESTON.  TX  

HOUSTON,  TX  

REST  OF  TEXAS  

UTAH  

VERMONT  

VIRGIN  ISLANDS  

VIRGINIA  

SEATTLE  (KING  CNTY),  WA 

REST  OF  WASHINGTON  

WEST  VIRGINIA  

WISCONSIN  

WYOMING  


Work 


0.935 
0.975 
0.986 
0.992 
0.992 
1.010 
0.987 
0.988 
1.020 
0.966 
0.976 
0.973 
0.965 
0.964 
1.005 
0.981 
0.963 
0.981 
0.967 


Practice 
expense 


Malpractice 


0.878 
0.900 
0.996 
0.890 
0.978 
1.065 
0.981 
0.969 
1.007 
0.880 
0.941 
0.986 
1.023 
0.938 
1.100 
0.972 
0.850 
0.929 
0.895 


0.406 
0.592 
0.859 
1.338 
1.338 
0.931 
0.931 
1.338 
1.336 
0.956 
0,644 
0.539 
1.002 
0.500 
0.788 
0.788 
1.378 
0.939 
1.005 


*  Payment  locality  is  serviced  by  two  carriers. 

Note;  Wori<  GPCI  is  the  v*  wori<  GPCi  required  by  Section  1848(e)(1)(A)(iii)  of  ttie  Social  Security  Act.  GPCIs  rescaled  by  ttie  following  factors 
for  budget  netrality:  Work  =  0.99699:  Practice  Expense  =  0.99235;  Malpractice  Expense  =  1.00215. 


Addendum  G.— 2001  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality 

Carrier 
No. 

Locality 
No. 

Locality  name 

Work 

Practice 
expense 

Malpractice 

00510 

00 
01 
00 
13 
26 
18 
03 
07 
05 
06 
09 
17 
99 
99 
01 
00 
01 
01 
03 
04 
99 
01 
99 
01 
00 
16 
12 
15 
99 
00 

ALABAMA 

0.978 

1.063 

0.994 

0.953 

1.036 

1.055 

1.014 

1.040 

1.067 

1.047 

1.06? 

1.02/ 

1.007 

1.007 

0.966 

1.049 

1.019 

1.050 

0.996 

1.015 

0.975 

1.006 

0.970 

0.997 

0.960 

1.027 

0.988 

1.006 

0.964 

0.981 

0.959 

0.963 

0.963 

0.970 

0.998 

0.969 

0.979 

0.961 

1.020 

0.985 

1.040 

1.010 

0.871 
1.172 
0.975 
0.851 
1.187 
1.169 
1.205 
1.216 
1.378 
1.353 
1.321 
1.128 
1.039 
1.039 
0.981 
1.164 
1.032 
1.164 
1.022 
1.064 
0.947 
1.046 
0.896 
1.154 
0.887 
1.090 
0.927 
1.069 
0.888 
0.919 
0.879 
0.897 
0.897 
0.870 
0.947 
0.876 
1.015 
0.917 
1.038 
0.979 
1.218 
1.111 

0  841 

00831 

ALASKA  

1  378 

00832 

ARIZONA  

1  150 

00520 

ARKANSAS  

0.371 
0  901 

02050 

ANAHEIM/SANTA  ANA,  CA 

02050 

LOS  ANGELES.  CA  

0  901 

31140 

MARIN  NAPA^'SGLANO,  CA  

0677 

31140 

OAKLAND, BERKELEY,  CA 

0  677 

31140 

SAN  FRANCISCO.  CA 

0  677 

31140 

SAN  MATEO,  CA  

0  677 

31140 

SANTA  CLARA,  CA  

0653 

02050 

VENTURA.  CA  

0  750 

02050 

REST  OF  CALIFORNIA*  

0  723 

31140 

REST  OF  CALIFORNIA  *  .-. 

0  723 

00824 

COLORADO  

0  817 

10230 

CONNECTICUT 

1  009 

00902 

DELAWARE .". 

0  786 

00903 

DC  +  MDA/A  SUBURBS  „ 

0  970 

00590 

FORT  LAUDERDALE.  FL 

1  830 

00590 

MIAMI,  FL  

2439 

00590 

REST  OF  FLORIDA  

1  296 

00511 

ATLANTA,  GA  

0  943 

00511 

REST  OF  GEORGIA  _ 

0  943 

00833 

HAWAII/GUAM  

0  894 

05130 

IDAHO  

0532 

00952 

CHICAGO,  IL  

1  745 

00952 

EAST  ST  LOUIS,  IL  

1  589 

00952 

SUBURBAN  CHICAGO,  IL 

1  505 

00952 

REST  OF  ILLINOIS  

1  074 

00630 

INDIANA  

0445 

00826 

00 

00 

04 

00 

01 

99 

03 

99 

01  1 

99 

01 

99 

IOWA    

0622 

00650 

KANSAS*  

0  823 

00740 

KANSAS*  

0  819 

00660 

KENTUCKY   

0  842 

00528 
00528 
31142 
31142 

NEW  ORLEANS,  LA 

REST  OF  LOUISIANA t 

SOUTHERN  MAINE  

REST  OF  MAINE   

1.218 
1.05? 
0.687 
0  687 

00901 
00901 

BALTIMORE  SURR.  CNTYS,  MD 

REST  OF  MARYLAND  

1.007 
0820 

31143 

METROPOLITAN  BOSTON  

0  748 

31143 

REST  OF  MASSACHUSETTS 

0.748 
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Addendum  G.— 2001  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Cantor 
No. 


00953 

00953 

10240 

10250 

00740 

00523 

00740 

00523 

00751 

00655 

00634 

31144 

00805 

00605 

00521 

00803 

00803 

00803 

14330 

00601 

05535 

00820 

16360 

00522 

00835 

00835 

00865 

00665 

00973 

00870 

00680 

00820 

05440 

00900 

00900 

00900 

00900 

00900 

00900 

00900 

00900 

00910 

31145 

00973 

10490 

00836 

00836 

16510 

00951 

00825 


Locality 
No. 


01 

99 

00 

00 

02 

01 

99 

99 

01 

00 

00 

40 

01 

99 

05 

01 

02 

03 

04 

99 

00 

01 

00 

00 

01 

99 

01 

99 

20 

01 

01 

02 

35 

31 

20 

09 

11 

28 

15 

18 

99 

09 

50 

50 

00 

02 

99 

16 

00 

21 


Locality  name 


DETROIT,  Ml  

rest  of  MICHIGAN 

MINNESOTA 

MISSISSIPPI   

METROPOLITAN  KANSAS  CITY,  MO 

METROPOLITAN  ST.  LOUIS,  MO 

REST  OF  MISSOURI*  

REST  OF  MISSOURI*  

MONTANA 

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  

NORTHERN  NJ  

REST  OF  NEW  JERSEY  

NEW  MEXICO  

MANHATTAN,  NY  

NYC  SUBURBS/LONG  I.,  NY  

POUGHKPSIE/N  NYC  SUBURBS,  NY 

QUEENS,  NY  , 

REST  OF  NEW  YORK  

NORTH  CAROLINA  , 

NORTH  DAKOTA  

OHIO 

OKLAHOMA  

PORTLAND,  OR 

REST  OF  OREGON  

METROPOLITAN  PHILADELPHIA,  PA 

REST  OF  PENNSYLVANIA  

PUERTO  RICO 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA  

TENNESSEE  

AUSTIN,  TX  

BEAUMONT,  TX 

BRAZORIA.  TX 

DALLAS,  TX  

FORT  WORTH,  TX  

GALVESTON,  TX  

HOUSTON,  TX  

REST  OF  TEXAS 

UTAH  

VERMONT  

VIRGIN  ISLANDS 

VIRGINIA  

SEATTLE  (KING  CNTY),  WA  

REST  OF  WASHINGTON  

WEST  VIRGINIA  

WISCONSIN  

WYOMING  


Work 


1.042 

0.996 

0.990 

0.957 

0.988 

0.994 

0.946 

0.946 

0.951 

0.949 

1.005 

0.987 

1.057 

1.028 

0.973 

1.093 

1.067 

1.010 

1.057 

0.998 

0.970 

0.950 

0.989 

0.969 

0.996 

0.961 

1.023 

0.989 

0.882 

1.017 

0.975 

0.935 

0.975 

0.986 

0.992 

0.992 

1.010 

0.987 

0.988 

1.020 

0.966 

0.977 

0.973 

0.965 

0.985 

1.005 

0.982 

0.963 

0.981 

0.967 


Practice 
expense 


1.030 

0.938 

0.971 

0841 

0.958 

0.940 

0.826 

0.826 

0.877 

0.875 

1.035 

1.032 

1.192 

1.102 

0.905 

1.352 

1.242 

1.079 

1.231 

0.951 

0.927 

0.879 

0.941 

0.879 

1.035 

0.935 

1.090 

0.930 

0.720 

1.067 

0.905 

0.876 

0.900 

0.998 

0.895 

0.978 

1.040 

0.976 

0.969 

1.007 

0.884 

0.925 

0.985 

1.029 

0.939 

1.090 

0.974 

0.852 

0.931 

0.895 


Malpractice 


2.903 
1  700 
0.479 
0.750 
1.021 
1.022 
0.979 
0.979 
0.729 
0.436 
1.103 
0.919 
0.827 
0.827 
0.809 
1.661 
1.942 
1.300 
1.856 
0.778 
0.546 
0.657 
1.016 
0.447 
0.511 
0.511 
1.310 
0.705 
0.317 
1.036 
0.279 
0.420 
0.572 
0.854 
1.362 
1.362 
0.930 
0.930 
1.362 
1.377 
0.914 
0.619 
0.544 
1.017 
0.529 
0.765 
0.765 
1.242 
0.890 
0.855 


•  Payment  locality  is  serviced  by  two  carriers. 

Note:  Work  GPCI  is  the  1/4  work  GPCI  required  by  Section  1848(e)(1)(A)(iii)  of  the  Social  Security  Act.  GPCIs  rescaled  by  the  following  fac- 
tors for  budget  neutrality:  Work  =  0.99699;  Practice  Expense  =  0.99235:  Malpractice  Expense  =  1.00215. 

ADDENDUM  H.— Proposed  2002  Versus  1999  Geographic  Adjustment  Factors  (GAP) 

[In  descending  order  of  difference] 


Locality 


SAN  MATEO,  CA  

SAN  FRANCISCO,  CA  

SANTA  CLARA.  CA 

MARIN/NAPA/SOLANO,  CA  ... 
METROPOLITAN  BOSTON  .... 

OAKLAND/BERKELEY,  CA 

REST  OF  MASSACHUSETTS 

DALLAS,  TX   

UTAH  

SEATTLE  (KING  CNTY),  WA  .. 


1999 

2002 

GAF 

GAF 

1.122 

1.199 

1.143 

1.221 

1.125 

1.184 

1.058 

1.104 

1.088 

1.117 

1.086 

1.113 

1.030 

1.053 

1.009 

1.031 

0.931 

0.951 

1.023 

1.038 

Percent 

difference 

0.077 

6.89 

0.078 

6.84 

0.059 

5.28 

0.046 

4.33 

0.029 

2.64 

0.027 

2.46 

0.023 

2.24 

0.022 

2.19 

0.020 

2.10 

0.015 

1.48 
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Addendum  H.— Proposed  2002  Versus  ^999  Geographic  Adjustment  Factors  (GAF)— Continued 

[In  descending  order  of  difference] 


Locality 


NDIANA  

NORTH  CAROLINA 

//VOMING  

-ORTLAND.  OR  

~tS^  OF  NEW  JERSEY  

IOlORADO     

^iTLANTA,  GA     

SOUTH  CAROLINA  

NEVADA     

SOUTH  DAKOTA   

MINNESOTA        

=  EST  OF  PENNSYLVANIA  

NORTHERN  NJ  

/ERMONT  

NEBRASKA   

TENNESSEE  

/ENTURA   CA  

NORTH  DAKOTA  

ANAHEIM/SANTA  ANA,  CA  

=  EST  OF  ILLINOIS  

SUBURBAN  CHICAGO,  IL  ..„ 

VETROPQLITAN  PHILADELPHIA,  PA 

FORT  WORTH,  TX 

OKLAHOMA 

NEW  MEXICO  

A'EST  VIRGINIA 

VIRGINIA   

REST  OF  WASHINGTON  

='EST  OF  CALIFORNIA  

ARKANSAS  

/WISCONSIN  

VONTANA  

■austin,  tx  

::euvware 

VISSISSIPPt 

OWA   , 

KENTUCKY  

REST  OF  TEXAS  

DC  +  MDA/A  SUBURBS  

IDAHO 

REST  OF  OREGON  

NEW  ORLEANS,  LA 

ARIZONA  

NYC  SUBURBS/LONG  I.,  NY  

ALABAMA    

REST  OF  MAINE 

CHICAGO,  IL 

OHIO  , 

7ANHATTAN,  NY   , 

REST  OF  GEORGIA  

OJERTC  RiCC    , 

BALTIMORE  SURR.  CNTYS.  MD  

VIRGIN  ISLANDS  

EAST  Sr    lOUIS,  IL  

REST  OF  NEW  YORK  _. 

KANSAS       

CONNEC ^ICUT  

REST  OF  LOUISIANA  

BRAZORiA    '>  

N/ETROPOLITAN  KANSAS  CITY,  MO 

REST  OF  MARYLAND  

HOUSTON   TX   

NEW  HAMPSHIRE  

GALVESTON   TX  

REST  OF  FLORIDA      

POUGHKPSIE  N  NYC  SUBURBS,  NY 

SOUTHERN  MAINE  

QUEENS   Nv       

-ORT  LAUDERDALE,  FL 

RH.ODE  ISLAND  


1999 
GAF 

2002 
GAF 

Difference 

Percent 
difference 

0.927 

0.941 

0.014 

1.46 

0.928 

0.942 

0.014 

1.46 

0.925 

0.938 

0.013 

1.36 

0.987 

1.000 

0.013 

1.35 

1.044 

1.058 

0.014 

1.34 

0.971 

0.983 

0.012 

1.27 

1.015 

1.026 

0.011 

1.10 

0.913 

0.923 

0.010 

1.06 

1.016 

1.026 

0.010 

1.00 

0.886 

0.895 

0.009 

0.99 

0.957 

0.966 

0.009 

0.99 

0.948 

0.956 

0.008 

0.89 

1.099 

1.109 

0.010 

0.89 

0.957 

0.965 

0.008 

0.88 

0.894 

0.902 

0.008 

0.87 

0.924 

0.932 

0.008 

0.82 

1.055 

1.062 

0.007 

0.66 

0.906 

0.912 

0.006 

0.63 

1.090 

1.097 

0.007 

0.63 

0.933 

0.939 

0.006 

0.60 

1.048 

1.054 

0.006 

0.57 

1.059 

1.065 

0.006 

0.56 

0.978 

0.983 

0.005 

0.55 

0.908 

0.913 

0.005 

0.52 

0.935 

0.940 

0.005 

0.49 

0.925 

0.929 

0.004 

0.39 

0.946 

0.950 

0.004 

0.37 

0.968 

0.971 

0.003 

0.35 

1.007 

1.010. 

0003 

0.32 

0.886 

0.889 

0.003 

0.32 

0.955 

0.957 

0.002 

0.26 

0.910 

0.912 

0.002 

0.19 

0.985 

0.986 

0.001 

0.14 

1.015 

1.016 

0.001 

0.12 

0.900 

0.901 

0.001 

0.08 

0.912 

0.913 

0.001 

0.08 

0.923 

0.924 

0.001 

0.07 

0.929 

0.930 

0.001 

0.07 

1.095 

1.095 

-0.000 

-0.02 

0.913 

0.912 

-0.001 

-0.14 

0.934 

0.933 

-0.001 

-0.15 

0.986 

0.984 

-0.002 

-0.17 

0.994 

0.991 

-0.003 

-0.27 

1.177 

1.173 

-0.004 

-0.30 

0.930 

0.927 

-0.003 

-0.36 

0.934 

0.931 

-0.003 

-0.36 

1.084 

1.080 

-0.004 

-0.38 

0.973 

0.968 

-0.005 

-0.47 

1.227 

1.221 

-0.006 

-0.47 

0.940 

0.936 

-0.004 

-0.47 

0.794 

0.790 

-0.004 

-0.47 

1.031 

1.025 

-0.006 

-0.57 

0.997 

0.991 

-0.006 

-0.57 

0.989 

0.983 

-0.006 

-0.57 

0.973 

0.967 

-0.006 

-0.57 

0.933 

0.928 

-0.005 

-0.58 

1.100 

1.093 

-0.007 

-0.65 

0.936 

0.930 

-0.008 

-0.68 

1.005 

0.997 

-o.ooe 

-0.77 

0.982 

0.974 

-0.008 

-0.77 

0.980 

0.972 

-0.008 

-0.77 

1.034 

1.025 

-0.009 

-0.86 

1.008 

0.999 

-0.009 

-0.86 

1.000 

0.991 

-0.009 

-0.87 

0.981 

0.972 

-0.009 

-0.88 

1.056 

1.046 

-0.010 

-0.94 

0.987 

0.977 

-0.010 

-0.97 

1.167 

1.156 

-0.011 

-0.98 

1.046 

1.033 

-0.013 

-1.23 

1.047 

1.033 

-0.014 

-1.33 

4-4jja 
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Addendum  H.— Proposed  2002  Versus  1999  Geographic  Adjustment  Factors  (GAF)— Continued 

[In  descending  order  of  difference] 


Locality 


BEAUMONT,  TX  

ALASKA  

LOS  ANGELES,  CA   

METROPOLITAN  ST  LOUIS,  MO 

REST  OF  MISSOURI  

REST  OF  MICHIGAN  

MIAMI,  FL  

HAWAII/GUAM   

DETROIT,  Ml  


1999 
GAF 


0.973 
1.131 
1.104 
0.983 
0.908 
1.013 
1.105 
1.072 
1.131 


2002 
GAF 


0.959 
1.115 
1.088 
0.965 
0.890 
0.990 
1.079 
1.046 
1.095 


Difference 


-0.014 
-0.016 
-0.016 
-0.018 
-0.018 
-0.023 
-0.026 
-0.026 
-0.036 


Percent 
difference 


-1.39 
-1.44 
-1.46 
-1.79 
-2.00 
-2.24 
-2.36 
-2.42 
-3.20 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 

Major  Revision  to  10  CFR  Part  71: 
Compatibility  With  ST- 1— The  IAEA 
Transportation  Safety  Standards — and 
Other  Transportation  Safety  Issues, 
Issues  Paper,  and  Notice  of  Pudlic 
Meetings 

agency:  Nuclear  Regulatory 

(■jmmission. 

ACTION:  Request  for  comment  on  issues 

paper,  and  notice  of  plans  for  public 

meetings. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering  a 
rulemaking  that  would  revise  the 
Commission's  regulations  on  packaging 
and  transporting  radioactive  material  to 
make  it  compatible  with  the 
International  Atomic  Energy  Agency 
(IAEA)  transportation  safety  standards 
as  well  as  codify  other  requirements. 
The  NRC  is  seeking  early  public  input 
on  the  major  issues  associated  with  such 
a  rulemaking.  To  aid  in  that  process,  the 
NRC  is  requesting  comments  on  the 
issues  paper  included  in  this  notice. 
Specifically,  the  NRC  is  interested  in 
public  and  industry  comments  related 
to:  Quantitative  information  on  the  costs 
and  benefits  resulting  from 
consideration  of  the  factors  described  in 
the  issues  paper,  operational  data  on 
radiation  exposures  (increased  or 
reduced)  that  might  result  from 
implementing  the  contemplated 
changes:  whether  the  presented  factors 
are  appropriate;  and  whether  other 
factors  should  be  considered,  including 
providing  quantitative  information  for 
these  factors.  The  Commission  believes 
that  the  stakeholders'  comments  will 
help  to  quantify  the  potential  impact  of 
these  changes  and  will  assist  the  NRC, 
as  the  proposed  rule  is  developed,  in 
developing  a  risk-informed  alternative 
as  its  preferred  option.  NRC  also  intends 
to  conduct  three  public  meetings  in 
August  and  September  of  this  year  to 
discuss  those  issues  and  solicit  public 
comments. 

DATES:  Submit  comments  at  the  public 
meetings,  or  in  writing  by  September  30, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practicable  to 
do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 

In  addition  to  providing  opportunity 
for  written  (and  electronic)  comments, 
public  meetings  on  the  paper  will  be 
held  as  follows  : 
August  10,  2000    NRC  Headquarters. 

Washington.  DC,  8:30  am-5pm 


September  20,  2000    Atlanta,  Georgia, 
J.W.  Marriott,  3300  Lenox  Road 
Northeast,  Atlanta,  GA  30326.  6-10 
pm 
September  26,  2000    Oakland, 
California,  Oakland  Federal  Building. 
Edward  R.  Roybal  Auditorium  and 
Conference  Center,  1301  Clay  Street, 
Oakland,  CA  94612,  6-10  pm 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  D.C.  20555. 
Attention:  Rulemaking  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  conunents  via 
the  NRC's  interactive  rulemaking 
website  at  http://rulefonun.llnl.gov). 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher,  (301)  415-5095  (e- 
mail:CAG@nrc.gov). 

Copies  of  any  comments  received  and 
dociunents  related  to  this  action  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level), 
Washington,  DC  Documents  created  or 
received  at  the  NRC  after  November  1 , 
1999  are  also  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www.nrc.gov/NRC/ADAMS/index.htmI. 
From  this  site,  the  public  can  gain  entry 
into  the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  202-634-3273 
or  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naiem  S.  Tanious,  telephone:  (301)  415- 
6103;  e-mail:  nst@nrc.gov,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
USNRC,  Washington,  DC  20555-0001. 
Specific  comments  on  the  public 
meeting  process  should  be  directed  to 
Francis  X.  Cameron;  e-mail  fxc@nrc.gov, 
telephone:  (301)  415-1642;  Office  of  the 
General  Counsel,  USNRC,  Washington, 
DC  2055.5-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

By  international  agreement  and 
through  Commission  direction,  the  NRC 
staff  is  preparing  an  overall  rulemaking 
effort  that  addresses  the  need  to  make 
10  CFR  Part  71  regulations,  "Packaging 
and  Transportation  of  Radioactive 
Material"  compatible  with  the  most 
current  revision  of  the  IAEA  Safety 


Standards  Series  No.  ST-1.  Part  71  is 
based,  in  general,  on  the  safety 
standards  developed  by  the  IAEA.  The 
IAEA  has  been  revising  its 
transportation  standards  on 
approximately  a  10-year  cycle,  with  the 
last  edition,  ST-1,  published  in 
December  1996.  Further,  several 
additional  issues  related  to  other 
changes  to  10  CFR  Part  71  are  being 
considered  by  NRC.  These  issues 
include  the  fissile  material  exemptions, 
general  license  provisions,  and  the 
current  requirements  for  double 
containment  of  plutoniiun. 

The  NRC  is  supplementing  its 
standard  rulemaking  process  by 
conducting  enhanced  public 
participatory  activities  including 
facilitated  public  meetings  before  the 
start  of  any  formal  rulemaking  process 
to  solicit  early  and  active  public  input 
on  major  issues  with  revision  of  10  CFR 
Part  71.  The  NRC  wall  also  utilize  its 
rulemaking  website  to  make  the  issues 
paper  available  to  the  public  and  to 
solicit  public  comments.  To  facilitate 
discussion  and  public  comments,  the 
NRC  has  prepared  an  issues  paper  that 
describes  18  rulemaking  issues  (IAEA 
and  Non-IAEA-related)  to  be  addressed 
in  revisions  to  Part  71.  These  issues  are 
described  in  more  detail  in  Section  III 
of  this  notice. 

II.  Request  for  Written  and  Electronic 
Comments  and  Plans  for  Public 
Meetings 

The  NRC  is  soliciting  comments  on 
the  items  presented  in  the  issues  paper 
in  Section  III  of  this  notice.  Comments 
may  be  submitted  either  in  writing  or 
electronically  as  indicated  under  the 
ADDRESSES  heading.  In  addition  to 
providing  an  opportunity  for  wrritten 
comments,  the  NRC  is  holding 
facilitated  public  meetings  at  three 
different  geographical  locations  on  the 
issues  discussed  in  Section  III  (see  the 
DATES  heading  of  this  notice  for  the 
dates  and  locations  of  these  meetings). 
In  addition  to  the  NRC  staff,  a 
representative  from  the  Department  of 
Transportation  (DOT)  will  be  available 
to  answer  any  questions  related  to  their 
concurrent  rulemaking  efforts. 

In  addition  to  inviting  public 
comments  on  the  issues  presented  in 
Section  III,  NRC  is  soliciting  specific 
comments  related  to:  (1)  Quantitative 
information  on  the  costs  and  benefits 
resulting  from  consideration  of  the 
factors  described  in  the  issues  paper,  (2) 
operational  data  on  radiation  exposures 
(increased  or  reduced)  that  might  result 
from  implementing  the  Part  71  changes; 
(3)  whether  the  presented  factors  are 
appropriate;  and  (4)  whether  other 
factors  should  be  considered,  including 
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providing  quantitative  information  for 
these  factors.  The  Commission  believes 
that  the  stakeholders'  comments  will 
help  to  quantify  the  potential  impact  of 
these  changes  and  will  assist  the  NRC, 
as  the  proposed  rule  is  developed,  in 
developing  a  risk-informed  alternative 
as  its  preferred  option. 

Based  on  the  comments  received  in 
v\Titten  or  electronic  form,  and  at  the 
public  meetings,  the  Commission  will 
then  be  in  a  better  position  to  evaluate 
options  for  Part  71  rulemaking,  to 
decide  on  the  preferred  options,  and  to 
proceed  with  development  of  a 
proposed  rule. 

111.  Issues  Paper  on  Major  Revision  to 
10  CFR  Part  71.  Compatibility  with  ST- 
1 — the  IAE.\  Transportation  Safety 
Standards — and  Other  Transportation 
Safety  Issues 

A.  Introduction 

1.  Background 

In  1969,  the  International  Atomic 
Energy  Agency  (IAEA),  recognizing  that 
its  international  regulations  for  the  safe 
transportation  of  radioactive  material 
should  be  revised  from  time  to  time 
because  of  scientific  and  technical 
advances,  and  accumulated  experience, 
invited  Member  States  (the  U.S.  is  a 
Member  State)  to  submit  comments  and 
suggest  changes  to  its  standards.  As  a 
result  of  this  initiative,  the  IAEA  issued 
revised  standards  in  1973  (Regulations 
for  the  Safe  Transport  of  Radioactive 
Material,  1973  Edition,  Safety  Series 
(SS)  No.  6).  The  IAEA  has  periodically 
reviewed  its  transportation  regulations 
(about  every  ten  years)  to  ensure  that  the 
regulations  are  kept  current.  Thus,  a 
review  of  IAEA  regulations  was  initiated 
in  1979  and  resulted  in  the  publication 
of  revised  regulations  in  1985  (1985 
Edition,  SS  No.  6). 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  also  periodically 
revises  its  regulations  to  make  them 
compatible,  to  the  extent  appropriate, 
with  those  of  the  IAEA.  On  August  5, 
1483  (48  FR  3,5600)  the  N'RC  published. 
in  the  Federal  Register,  a  final  revision 
tc  10  CFR  Part  71,  -Packaging  and 
Transportation  of  Radioactive  Material," 
That  revision,  in  combination  with  a 
parallel  revision  of  the  hazardous 
materials  transportation  regulations  of 
the  US,  Department  of  Transportation 
(DCDT),  brought  U.S.  domestic  transport 
regulations  into  general  accord  with  the 
1973  edition  of  SS  No  6.  The  next  IAEA 
revision  of  the  transportation  standards 
in  SS  No,  6  resulted  in  a  revision  to  Part 
71  that  was  published  on  September  28, 
1995  (60  FR  50248),  to  make  Part  71 
compatible  with  the  1985  edition  of  SS 
No  6.  DOT  published  its  corresponding 


revision  to  Title  49  of  the  Code  of 
Federal  Regulations  on  the  same  date. 

In  each  case,  the  NRC  coordinated  its 
Part  71  revisions  with  the  DOT.  DOT  is 
the  U.S.  Competent  Authority  for 
transportation  of  hazardous  materials. 
"Radioactive  Materials  Regulations"  is  a 
subset  of  "Hazardous  Materials 
Regulations"  in  Title  49.  The  DOT  and 
the  NRC  co-regulate  transport  of 
radioactive  material  in  the  United  States 
and  have  a  Memorandiun  of 
Understanding  to  that  effect. 

The  last  revision  to  the  IAEA  SS  No. 
6  was  titled  Safety  Standards  Series  No. 
ST-1 ,  referred  to  hereafter  as  ST-1 ,  and 
was  published  in  December  1996. 

2.  Scope  of  Part  71  Rulemaking 

The  Commission  has  directed  the 
NRC  staff  to  begin  rulemaking  to  revise 
Part  71  for  compatibility  with  ST-1.  The 
NRC  staff  compared  ST-1  to  SS  No.  6 
to  identify  changes  made  in  ST-1,  and 
then  identified  affected  sections  of  Part 
71.  Based  on  this  comparison,  the  NRC 
staff  identified  eleven  Part  71  IAEA- 
compatibility  issues  to  be  addressed 
through  the  rulemaking  process.  These 
eleven  issues  (identified  as  issues  1 
through  11)  are  discussed  in  greater 
detail  in  Section  B.  Seven  additional 
issues  were  identified  (issues  12  thru 
18)  for  incorporation  in  the  rulemaking 
process,  through  NRC  staff 
identification  and  through  Commission 
direction,  and  are  also  discussed  in 
further  detail  in  Section  B. 

The  Part  71  rulemaking  and  this 
issues  paper  are  being  coordinated  with 
DOT  to  ensure  that  consistent  regulatory 
standards  are  maintained  between  NRC 
and  DOT  radioactive  material 
transportation  regulations,  and  to  ensiu^ 
coordinated  publication  of  the  final 
rules  by  each  agency.  Note  that  on 
December  28,  1999  (64  FR  72633),  DOT 
published  an  Advance  Notice  of 
Proposed  Rule  regarding  adoption  of 
ST-1  in  its  regulations,  and  plans  to 
proceed  to  develop  a  proposed  rule  for 
public  comments  and  subsequently  a 
final  rule.  In  order  to  develop  a  final 
rule  concurrent  with  the  Uming  of  the 
DOT  final  rule,  the  NRC  staff  developed 
the  following  schedule:  (1)  the  NRC  staff 
will  submit  to  the  Commission  for 
approval,  a  proposed  rule  to  revise  Part 
71  by  March  1,  2001,  (2)  the  proposed 
rule  is  expected  to  be  published  for 
public  comment  in  April  2001,  (3)  the 
NRC  staff  is  planning  to  hold  public 
meetings  dunng  the  public  comment 
period,  and  (4)  after  the  end  of  the 
public  comment  period,  the  staff  will 
revise  the  rule  and  submit  it  for 
approval  as  a  final  rule  by  June  2002. 

The  NRC  proposed  rule  will  include 
a  cost-benefit  (regulatory  analysis). 


Contrary  to  the  NRC's  rulemaking 
process  under  the  Administrative 
Procedure  Act,  development  of  the 
IAEA  ST-1  did  not  directly  involve  the 
public  or  include  a  cost-benefit  analysis, 
to  our  knowledge.  In  contrast,  NRC  is 
bound  to  consider  costs  and  benefits  in 
its  regulatory  analysis,  and  is  prepared 
to  differ  from  the  ST-1  standards,  at 
least  for  domestic  purposes,  to  the 
extent  the  standards  caimot  be  justified 
from  a  cost-benefit  perspective. 

B.  Issues  Format 

The  follov«ng  format  is  used  in  the 
presentation  of  the  issues  that  follow. 
Each  issue  is  assigned  a  tracking 
number  with  a  short  title,  and  includes 
an  issue  description  paragraph  and  a 
listing  of  factors  for  consideration.  The 
factors  for  consideration  in  this 
document  are  not  meant  to  be  a 
complete  or  final  listing,  but  are 
included  to  help  prompt  consideration 
and  discussion  of  the  issue.  In  August 
and  September  2000,  through  a  series  of 
public  meetings  and  a  summary 
workshop,  the  public  and  industry  will 
be  requested  to  (1)  comment  on  and 
recommend  additions,  deletions,  or 
modifications  to  the  factors  for 
consideration;  (2)  propose 
implementation  options  for  each  issue; 
and  (3)  provide  estimated 
implementation  cost  information.  Other 
venues  for  feedback  will  be  made 
available  through  mailings  and  by 
internet  through  the  NRC  web  site.  This 
public  feedback  will  then  be  used  in 
developing  implementation  options  for 
Commission  consideration  as  the  Part 
71  rulemaking  process  proceeds. 
Comments  received  that  are  outside  the 
scope  of  this  rulemaking  may  be 
addressed  in  futiu^  rulemaking  if 
warranted. 

Factors  for  consideration  that  are 
conunon  to  most  of  the  issues  are  stated 
here,  rather  than  repeated  in  each  issue. 
These  include:  (1)  How  should  risk 
considerations  (i.e.,  what  can  happen, 
how  likely  is  it,  what  are  the 
consequences)  be  factored  into 
rulemaking  on  applicable  issues,  (2) 
costs  (i.e.,  administrative,  training, 
testing)  to  industry  and/or  Government 
agencies  in  adopting  ST-1  requirements 
(issues  1-11)  or  the  NRC-initiated 
changes  (issues  12-18),  and  (3)  potential 
problems  that  may  occvu  as  a  result  of 
adopting  ST-1  requirements,  or 
problems  that  may  occur  bom  partial  or 
non-adoption  of  the  ST-1  requirements 
resulting  in  dual  standards  between 
domestic  (10  CFR  71)  and  international 
(ST-1)  requirements.  For  issues  1-11, 
the  "factors  for  consideration"  noted 
under  each  issue  are  generally  vmtten 
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in  the  context  of  adopting  the  ST-1 
requirements  into  Part  71. 

In  the  case  of  the  eleven  IAEA- 
compatibility  issues,  portions  of  the 
Safety  Standards  Series  ST-1  are 
referenced  by  the  corresponding 
paragraph  number  from  the  original 
IAEA  document.  The  full  text  of  the  ST- 
1  references  can  be  found  in  Appendix 
A  of  this  issues  paper 


Issue  1.  Changing  Part 
Onlv 


1  to  SI  Units 


Description 

ST-1,  Annex  II,  page  199  states:  "This 
edition  of  the  Regulations  for  the  Safe 
Transport  of  Radioactive  Material  uses 
the  International  System  of  Units  (SI)." 
The  change  to  SI  units  exclusively  is 
evident  throughout  ST-1.  ST-1  also 
requires  that  activity  values  contciined 
in  shipping  papers  and  displayed  on 
package  labels  be  expressed  only  in  SI 
units  (paragraphs  543  and  549).  SS  No. 
6.  1985  Edition,  used  SI  units  as  the 
primary  controlling  units,  with 
subsidiary  units  in  parentheses;  either 
units  were  permissible  on  labels  and 
shipping  papers. 

The  ST-1  requirement  regarding  only 
the  use  of  SI  units  conflicts  with  the 
NRC  Metrication  Policy  issued  on  June 
19,  1996  (61  FR  31169).  This  policy 
allows  a  dual-unit  system  to  be  used;  SI 
units  with  English  units  in  parentheses. 
According  to  the  NRC's  metrication 
policy,  the  following  docvunents  should 
be  published  in  dual  units:  New 
regulations,  major  amendments  to 
existing  regulations,  regulatory  guides, 
NUREG-series  documents,  policy 
statements,  information  notices,  generic 
letters,  bulletins,  and  all  written 
communications  directed  to  the  public. 
Documents  specific  to  a  licensee,  such 
as  inspection  reports  and  docketed 
material  dealing  with  a  particular 
licensee,  will  be  issued  in  the  system  of 
units  employed  by  the  licensee. 
Currently,  Part  71  utilizes  the  dual  unit 
scheme  in  accordance  with  the  NRC 
Metrication  Policy. 

Factors  for  Consideration 

•  What  changes  would  licensees  and 
Certificate  of  Compliance  holders  have 
to  make  to  relevant  documents  if  NRC 
revised  10  CFR  Part  71  to  require  SI 
units  only? 

•  What  risks  and  safety  impacts  might 
occur  in  shipments  because  of  possible 
confusion  or  erroneous  conversion 
between  the  currently  utilized  English 
units  and  SI  units? 

•  What  sort  of  transition  period 
would  be  needed  to  allow  for  the 
conversion  to  exclusive  use  of  SI  units? 

•  What  other  conforming  changes 
would  have  to  be  made  to  Title  10? 


Issue  2.  RadionucUde  Exemption 
Values 

Description 

Exempt  materials  are  those  which  are 
of  such  low  potential  hazard  that  they 
may  not  be  required  to  be  shipped  in 
accordance  with  specific  transportation 
regulations.  In  ST-1,  the  IAEA  adopted 
a  new  approach  to  specifying  these 
materials  by  developing  radionuclide- 
specific  activity  concentration  values  for 
exempt  materials  and  activitv  limits  for 
exempt  consignments.  These  new 
values  are  found  in  ST-1.  Tables  1  and 
II,  and  Section  I\'  Related  information 
is  provided  in  paragraphs  401  through 
406  of  ST-1.  Exempt  materials  are  those 
that  fall  below  the  listed  activitv 
concentration  values.  Exempt 
consignments  are  packages  or  loads  that 
.  have  a  total  activity  less  than  the  listed 
activity  values. 

The  exempt  materials  activity 
concentration  values  range  from  0.1  to 
1,000,000  Bq/g.  with  most  radionuclides 
in  the  1  to  100  Bq/g  range.  This  IAEA 
requirement  does  not  currently  exist  in 
Part  71.  Appendix  A  to  Part  71— 
Determination  of  Ai  and  A2,  does  not 
contain  exemption  values  for  each 
radionuclide  because  the  exemption  for 
low-level  radioactive  material  as 
contained  in  10  CFR  71.10(a)  is  70  Bq/ 
g  (2000  picoCuries  per  gram)  or  less. 

Some  materials,  such  as  ores 
containing  natiually  occurring 
radionuclides,  would  be  brought  into 
the  scope  of  the  regulations  for  the  first 
time;  however,  provisions  are  included 
in  ST-1  that  reduce  the  potential  impact 
on  natural  materials  containing 
radionucUdes  at  these  low  levels.  The 
provisions  continue  to  exempt  natural 
material  and  ores  containing  naturally 
occurring  radionuclides,  that  are  not 
intended  to  be  processed  for  the  use  of 
these  radionuclides,  provided  the 
activity  concentration  of  the  material 
does  not  exceed  10  times  the  values 
[ST-1  paragraph  107(e)].  Additionally, 
for  materials  that  may  appear  in  the 
scope  of  the  regulations  for  the  first 
time,  but  which  have  activity 
concentrations  not  exceeding  30  times 
the  exempt  activity  concentrations, 
provisions  exist  in  ST-1  to  allow  them 
to  be  transported  as  LSA-I  materials 
that  may  be  transported  impackaged  (in 
bulk).  However,  there  may  be 
unintended  consequences  in 
implementing  the  ST-1  concentration 
values  where  applied  to  non- 
transportation  activities.  The  DOT 
cinrent  exempt  material  standard  of  70 
Bq/g  (2000  picoCuries  per  gram),  based 
on  previous  IAEA  transportation 
standards,  has  application  by  cross 


reference  outside  the  domain  of 
transportation. 

Factors  for  Consideration 

•  In  some  cases,  would  shippers  have 
to  expend  resources  to:  (1)  Identify  the 
radionuclides  in  a  material;  (2)  measure 
the  activity  concentration  of  each 
radionuclide;  and,  (3)  apply  the  method 
for  mixtures  of  radionuclides  when 
determining  the  basic  radionuclide 
values  for  exempt  material? 

•  Should  the  exemption  values  apply 
to  domestic  as  well  as  export 
shipments' 

•  If  the  exemption  values  only 
applied  to  export  shipments,  would  the 
resulting  standard  be  practical  to 
implement? 

•  If  DOT  specifies  the  exemption 
values  in  its  regulations  (49  CFR  173), 
should  the  NRC  incorporate  those  same 
exemption  values  in  Part  71,  or  simply 
make  reference  to  the  exemption  values 
in  the  DOT  regulations' 

•  There  may  be  unintended 
consequences  to  adoption  of  specific 
exemption  values  as  the  current 
exemption  value  is  used  for  non- 
transportation  related  activities.  To 
what  extent  and  in  what  manner  would 
a  change  to  specific  exemption  values 
affect  entities  whose  non-transportation 
activities  are  linked  to  the  current 
exemption  value? 

Issue  3.  Revision  of  Ai  and  A2 

Description 

The  A I  and  At  values  specified  in  Part 
71,  Appendix  A,  are  basic  dose-based 
values  used  in  several  areas  of  the 
regulations,  including  determining  the 
type  of  package  that  must  be  used  for 
transporting  radioactive  material.  For 
example,  the  Ai  values  are  the 
maximum  activity  of  special-form 
materials  allowed  in  a  Type  A  package, 
and  the  A2  values  are  the  maximum 
activity  of  non-special-form  material 
allowed  in  a  Type  A  package  The  Ai 
and  A:  values  are  also  used  for  several 
other  quantitative  limits  including  Type 
B-package  activity  release  limits,  low- 
specific  activity  material  specifications, 
and  excepted  package  content  limits. 

The  ST-1  revised  A;  and  A;  values 
are  primarily  based  on  dosimetric 
models  that  use  the  IAEA's  Q  svstem  for 
dose  determination.  The  Q  system 
includes  consideration  of  a  broad  range 
of  specific  exposure  pathways 
consisting  of:  External  photon  dose, 
external  beta  dose,  inhalation  dose,  skin 
and  ingestion  dose  because  of 
contamination,  and  dose  :rom 
submersion  in  gaseous  isotopes.  The 
main  changes  in  the  Q  system  resulted 
from  making  the  dosimetric  models 
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c  onsistent  with  those  used  in 
International  Commission  on  Radiation 
Protection  (ICRPj  Publication  61.  The 
lung  model  and  dose  conversion  factors 
were  updated  to  the  latest  ICRP  models 
and  the  radionuclide  values  were 
retalculated.  The  Q  system  reference 
cuises  and  exposure  pathways  were  not 
changed. 

Factors  for  Consideration 

•  Is  there  a  practical  alternative  to 
adoption  of  the  Ai  and  A:  values? 

•  Are  there  specific  values  that 
should  be  modified  for  domestic  use 
cnh •'  What  would  be  the  justification 
for  doing  so' 

•  To  what  extent  should  the  US 
partial  adoption  of  ICRP  61  be 

c  onsidered  for  revising  the  Ai  and  A2 
values? 

Issue  4.  Uranium  Hexafluoride  Package 
Requirements 

Description 

ST-1  introduces  detailed 
requirements  for  uranium  hexaflouride 
(UFft)  packages  designed  for  more  than 
0.1  kg  UFb.  NRC  certifies  Type  B  and 
fissile  (i.e.,  enriched  uranium)  UFt 
packages  under  10  CFR  Part  71. 
Although  most  of  these  issues  are  under 
rX3T  in  49  CFR  Part  173,  the  new  ST- 
1  provisions  relevant  to  10  CFR  Part  71 
are  summarized  as  follows  (see 
Appendix  A  for  a  listing  of  the  specific 
ST-1  provisions): 

Para  629:  Packages  shall  be  packaged 
and  transported  in  accordance  with 
an  international  standard.  ISO  7195, 
"Packaging  of  Uranium  Hexafluoride 
(UFe)  for  Transport.'  ST-1  also  allows 
[para  632(a)]  for  use  of  equivalent 
national  standards  [e.g.,  ANSI  N14.1); 
provided  that  approval  by  all 
coimtries  involved  in  the  shipment  is 
obtained  (i.e..  multilateral  approval). 
Para  630'  ST-1  requires  that  packages 
must  withstand:  (a)  A  minimum 
internal  pressure  test  to  2.8  MPa  (1.4 
i  MPa  for  multilateral  approval),  (b)  the 
"normal  conditions  of  transport"  drop 
test,  and  (c)  the  hypothetical  accident 
condition  thermal  test  (except  that 
packages  containing  grater  than  9000 
kg  are  exempt  from  this  test  if  given 
multilateral  approval). 
Para  631   ST-1  prohibits  packages  from 

utilizing  pressure  relief  devices. 
Para  677(b):  ST-1  includes  an  exception 
that  allows  VF^  packages  to  be 
evaluated  for  criticality  without 
considering  the  in-leakage  of  water 
into  the  containment  system.  This 
:  provision  means  that  a  single  fissile 
j  UFe  package  does  not  have  to  be 
subcritical  assuming  that  water  leaks 
into  the  containment  svstem.  This 


provision  only  applies  when  there  is 
no  physical  contact  of  the  cylinder 
valve  to  any  other  component  of  the 
packaging  after  the  hypothetical 
accident  tests,  the  valve  remains  leak- 
tight,  and  when  there  is  a  high  degree 
of  quality  control  in  the  manufacture, 
maintenance,  and  repair  of  packaging 
coupled  with  tests  to  demonstrate 
closure  of  each  package  before  each 
shipment. 

Factors  for  Consideration 

•  NRC  practice  has  been  to  certify 
fissile  UFf,  packages  (including  the 
cylinder  which  is  the  contairunent 
vessel  and  a  protective  overpack)  that 
are  shown  to  be  leaktight  when  subject 
to  the  hypothetical  accident  tests  and  to 
specify  that  the  cylinder  meets  ANSI 
Nl4.l'(ANSI  Nl4'^.l  has  the  domestic 
pressure  test  requirement  in  630(a),  not 
the  regulations).  For  this  reason,  it  is 
believed  that  NRC-certified  UFs 
packages  already  comply  with  the  above 
package  performance  requirements  (para 
630  and  677(b)).  However,  these 
changes  appear  to  have  significant 
ramifications  for  non-fissile  UFe 
packaging  that  are  under  the  purview  of 
DOT. 

•  NRC  practice  has  been  to  reference 
the  ANSI  N14.1  standard  in  the 
certification,  but  not  to  reference  the 
standard  in  the  rule.  Although  the  ISO- 
7195-2000  standard  (in  draft)  has  been 
drafted  taking  into  account  ANSI  N14.1, 
a  detailed  confirmation  of  the 
compatibility  of  the  two  standards  has 
not  been  performed.  NRC  has 
representation  on  the  ANSI  N14.1 
revision  panel.  * 

Issue  5.  Intreduction  of  Criticality 
Safety  Index  (CSI)  Requirements 

Description 

For  fissile  material  packages,  ST-1 
defines  a  new  term,  "criticality  safety 
index"  (CSI)  (paragraph  218),  that 
applies  in  addition  to  the  traditional 
package  transport  index  (TI).  In  current 
domestic  regulations  and  in  the 
previous  IAEA  regulations,  the  overall 
package  TI  was  determined  based  upon 
the  more  limiting  of  a  "TI  based  upon 
criticality  considerations"  and  a  "TI 
based  on  package  radiation  levels."  Both 
NRC  and  DOT  regulations  define  and 
rely  on  the  TI  to  determine  appropriate 
safety  requirements. 

The  CS!  IS  determined  in  the  same 
manner  as  the  current  TI  "based  upon 
criticality  considerations,"  but  it  now 
must  be  displayed  on  shipments  of 
fissile  material  (paras  544-545)  using  a 
new  "fissile  material  '  label.  A  package 
TI  is  still  determined  in  the  same  way 
as  the  "TI  based  on  package  radiation 


levels"  and  continues  to  be  displayed 
on  the  traditional  "radioactive  material" 
label. 

Factors  for  Consideration 

•  Under  the  new  approach,  it  is 
believed  that  some  shipments  of  fissile 
material  packages  might  be  made  more 
efficiently  (equivalent  safety  but  more 
packages  allowed  in  a  single  shipment], 
due  to  avoiding  the  situation  where 
separation  distance  requirements 
(radiological  safety)  restrict  package 
accumulation  (criticality  safety),  or  vice 
versa. 

•  Are  any  issues  envisioned  in  the 
use  of  two  TI  values  for  shipments? 

Issue  6.  Type  C  Packages  and  Low 
Dispersible  Material 

Description 

IAEA  has  adopted  the  concept  of  a 
new  category  of  package,  the  Type  C 
package  (paragraphs  230,  667-670,  730. 
734-737)  that  could  withstand  severe 
accident  conditions  in  air  transport 
without  loss  of  containment  or 
significant  increase  in  external  radiation 
levels.  At  the  same  time,  ST-1 
introduced  a  new  category  of  material, 
Low  Dispersible  Material  (LDM),  which 
due  to  its  limited  radiation  hazard  and 
low  dispersibility  could  continue  to  be 
transported  by  aircraft  in  Type  B 
packages.  U.S.  regulations  have  no  Type 
C  package  or  LDM  category,  but  do  have 
specific  requirements  for  the  air 
transport  of  plutoniiun.  These  specific 
NRC  requirements  for  the  air 
transportation  of  plutonium  (10  CFR 
71.64  and  71.74)  continue  to  apply,  and 
will  not  be  addressed  in  this 
rulemaking. 

The  Type  C  requirements  apply  to 
packages  destined  for  air  transport  that 
contain  a  total  activity  above  the 
following  thresholds:  for  special  form 
material— 3,000  Ai  or  100,000  A2, 
whichever  is  lesser,  and  for  all  other 
radioactive  material — 3,000  A2.  Below 
these  thresholds,  Type  B  packages 
would  be  permitted  to  be  used  in  air 
transport. 

The  Type  C  package  performance 
requirements  are  significantly  more 
stringent  than  those  for  Type  B 
packages.  For  example,  a  90  m/s  impact 
test  is  required  instead  of  the  9  m-drop 
test.  A  60-niinute  fire  test  is  required 
instead  of  the  30-minute  Type  B 
requirement.  Other  additional  tests, 
such  as  a  punct\u-e/tearing  test  are  also 
imposed.  These  tests  are  more  stringent 
and  are  expected  to  result  in  package 
designs  that  will  survive  more  severe 
aircraft  accidents  than  Type  B  package 
designs. 

The  LDM  specification  was  added  to 
account  for  materials  (package  contents) 
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that  have  inherently  limited 
dispersibility,  solubility,  and  external 
radiation  levels.  The  test  requirements 
for  LDM  are  a  subset  of  the  TjT)e  C 
package  requirements  (90  m/s  impact 
and  60  minute  thermal  test)  with  an 
added  solubility  test,  and  must  be 
performed  on  the  material  without 
packaging.  Specific  acceptance  criteria 
are  established  for  evaluating  the 
performance  of  the  material  during  and 
after  the  tests  (less  than  100  A:  in 
gaseous  or  particulate  form  of  less  than 
100  micrometer  aerod5niamic  equivalent 
diameter  and  less  than  100  Aj  in 
solution).  These  stringent  performance 
and  acceptance  requirements  are 
intended  to  ensure  that  these  materials 
can  continue  to  be  transported  safely  in 
Type  B  packages  aboard  aircraft. 

Factors  for  Consideration 

•  What  would  be  the  impact  on  air 
transport  of  currently  certified  Type  B 
packages  if  the  activity  content  is 
limited  to  the  activity  content 
thresholds  specified  above? 

•  What  tests  and  analyses  would  be  a 
practical  method  for  demonstrating 
compliance  with  the  type  C  package 
standards? 

Issue  7.  Deep  Immersion  Test 

Description 

The  IAEA  performance  requirement 
for  deep  water  immersion  contained  in 
ST-1  (para.  657  and  730)  is  an 
expansion  of  the  requirement  contained 
in  SS  No.  6.  Previously,  the  deep 
immersion  test  was  only  required  for 
packages  of  irradiated  fuel  exceeding  37 
PBq  (1,000.000  Ci).  The  ST-1 
requirements  apply  to  all  Type  B(U)  and 
B(M)  packages  containing  more  than 
105 A2  and  to  Type  C  packages. 

10  CFR  71.61  requires  a  deep 
immersion  test  for  packages  of 
irradiated  nuclear  fuel  with  activity 
greater  than  io*  Ci.  Currently,  10  CFR 
71.61  is  more  conservative  than  SS  No. 
6,  with  respect  to  irradiated  fuel 
package  design  requirements  because  it 
requires  that  a  package  for  irradiated 
nuclear  fuel  must  be  designed  such  that 
its  undamaged  containment  system  can 
withstand  an  external  water  pressure  of 
2  MPa  for  a  period  of  not  less  than  one 
hour  without  collapse,  buckling,  or  in 
leakage  of  water.  The  conservatism  lies 
in  the  test  criteria  of  no  collapse, 
buckling,  or  in  leakage  as  compared  to 
the  "no  rupture"  criteria  found  in  SS 
No.  6  and  ST-1. 

To  be  consistent  with  ST-1,  the  NRC 
would  have  to  revise  10  CFR  Part  71.61 
to  apply  to  all  packages  with  activity 
greater  than  lO^A:  and  adopt  the  ST-1 
test  criteria. 


Factors  for  Consideration 

•  How  should  the  differences  in  the 
acceptance  standards  be  addressed? 

•  What  would  be  the  impact  on 
availability  of  packages  and  shipping 
costs  if  all  packages  with  an  activity 
greater  than  10-'' A2  are  required  to  pass 
the  immersion  test  requirements? 

•  Would  US  origin  package  designs 
have  to  be  specially  reviewed  and 
certified  before  shippers  could  export 
them  in  accordance  with  international 
regulations  if  ST-1  requirements  were 
not  adopted? 

Issue  8.  Grandfathering  Previously 
Approved  Packages 

Description 

Historically,  IAEA,  DOT,  and  NRC 
regulations  have  included  transitional 
arrangements  or  "grandfathering" 
provisions  whenever  the  regulations 
have  imdergone  major  revision.  The 
purpose  of  grandfathering  is  to 
minimize  the  costs  and  impacts  of 
implementing  changes  in  the 
regulations.  Package  designs  and 
packagings  compliant  with  the  existing 
regulations  do  not  become  "unsafe" 
when  the  regulations  are  amended 
(unless  a  significant  safety  issue  is 
corrected  in  the  revision). 

Grandfathering  typically  includes 
provisions  that  allow  for:  (1)  Continued 
use  of  existing  package  designs  and 
packagings  already  fabricated,  although 
some  additional  requirements  may  be 
imposed,  (2)  completion  of  packagings 
in  the  process  of  being  fabricated  or  that 
may  be  fabricated  within  a  given  time 
period  after  the  regulatory  change;  and 
(3)  limited  modifications  to  package 
designs  and  packagings  without  the 
need  to  demonstrate  full  compliance 
with  the  revised  regulations,  provided 
that  the  modifications  do  not 
significantly  affect  the  safety  of  the 
package. 

A  major  change  in  ST-1  is  that 
"grandfathering"  should  be  limited  to 
only  those  package  designs  that  have 
been  certified  under  the  last  two  major 
revisions  of  the  regulations.  Packages 
approved  under  an  earlier  revision 
would  either  be  removed  from  service  or 
be  required  to  be  re-certified  under  the 
revised  regulations  that  result  fi-om  this 
rulemaking. 

As  revised  in  1996,  IAEA  regulations 
in  ST-1  only  recognize  the 
"grandfathering"  of  package  designs 
certified  under  the  1973  and  1985 
editions  of  IAEA  regulations  (SS  No.  6). 
Package  designs  approved  under  the 
1967  edition  of  SS  No.  6  would  be 
required  to  be  re-certified,  removed 
from  service,  or  shipped  via  exemption 
(i.e.,  special  arrangement).  If  this 


approach  to  "grandfathering"  is  adopted 
in  DOT  and  NRC  regulations,  package 
designs  approved  to  earlier  versions  of 
DOT  and  NRC  regulations  [i.e.,  those 
based  on  1967  IAEA  regulations)  would 
be  required  to  be  re-certified,  removed 
from  service,  or  shipped  via  exemption. 

Factors  for  Consideration 

•  Should  the  "grandfathering  "  of 
previously  approved  packages  be 
limited  to  those  approved  under  the  last 
two  major  revisions  of  the  regulations? 
If  not,  on  what  basis  should  the 
"grandfathering  "  of  previously 
approved  packages  be  allowed? 

•  How  long  should  "grandfathered" 
packages  be  allowed  to  be  fabricated  or 
used? 

•  What  type  and  magnitude  of 
package  design  changes  should  be 
allowed  for  "grandfathered"  packages, 
before  re-certification  to  the  current  set 
of  regulations  is  required? 

•  IAEA  has  initiated  a  process  to 
review  and  update  ST-1  on  a  two-year 
frequency  and  does  this  new  process 
raise  any  issues  on  the  grandfathering 
limitations  to  the  last  two  major 
revisions? 

Issue  9.  Changes  to  Various  Definitions 

Description 

The  NRC  is  contemplating  changes  to 
various  definitions  in  Part  71  to  provide 
internal  consistency  and  improve 
correlation  with  ST-1.  10  CFR  71.4 
includes  defined  terms  used  throughout 
Part  71.  These  terms  require  clear 
definition  so  that  they  can  be  used  to 
accurately  communicate  requirements 
to  licensees.  The  NRC  would  add  the 
following  definitions  from  ST-1:  (1) 
Confinement  system  (paragraph  209),  (2) 
Criticality  safety  index  (paragraph  218; 
reference  issue  5),  (3)  Low  dispersible 
radioactive  material  (paragraph  225; 
reference  issue  6),  and  (4)  Quality 
assurance  (paragraph  232). 
Additionally,  the  NRC  would  propose  to 
revise  the  definition  of  "package"  in  10 
CFR  71.4  to  be  consistent  with  ST-1. 
For  reference,  the  ST-1  definitions  are 
contained  in  Appendix  A  and  provided 
below. 

Para.  209.  "Confinement  System  shall 
mean  the  assembly  of  fissile  material 
and  packaging  components  specified  by 
the  designer  and  agreed  to  by  the 
competent  authority  as  intended  to 
preserve  criticedity  safety." 

Para.  218.  "Criticality  safety  index 
(CSI)  assigned  to  a  package,  overpack  or 
freight  container  containing  fissile 
material  shall  mean  a  number  which  is 
used  to  provide  control  over  the 
accumulation  of  packages,  overpacks  or 
freight  containers  containing  material." 
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Para.  225.  "Low  dispersible 
radioactive  material  shall  mean  either  a 
solid  radioactive  material  or  a  solid 
radioactive  material  in  a  sealed  capsule, 
that  has  limited  dispersibility  and  is  not 
in  powdered  form." 

Para.  232.  "Quality  assurance  shall 
mean  a  systematic  programme  of 
controls  qand  inspections  applied  by  an 
organization  or  body  involved  in  the 
transport  of  radioactive  material  which 
is  aimed  at  providing  adequate 
confidence  that  the  standard  of  safety 
prescribed  in  these  Regulations  is 
achieved  in  practice." 

Factors  for  Consideration 

•  Do  the  definitions  conflict  with 
existing  programs,  or  introduce  other 
issues  or  concerns? 

•  Are  there  other  definitions  of  terms 
that  are  recommended  for  incorporation 
in  Part  7T 

Issue  10.  Crush  Test  for  Fissile  Material 
Package  Design 

Description 

Under  requirements  for  packages 
containing  fissile  material,  ST-1  682(b) 
requires  tests  specified  in  paragraphs 
719-724  followed  by  whichever  of  the 
following  is  the  more  limiting:  the  drop 
test  onto  a  bar  as  identified  in  paragraph 
727(b)  and,  either  the  crush  test  listed 
in  paragraph  727(c)  for  packages  having 
a  mass  not  greater  than  500  kg  and  an 
overall  density  not  greater  than  1000  kg/ 
m  *  based  on  external  dimensions,  or  the 
nine  meter  drop  test  listed  in  paragraph 
727(a)  for  all  other  packages:  or  the 
water  immersion  test  of  paragraph  729. 

SS  No. 6  and  Part  71  presently  require 
the  crush  test  for  fissile  material 
packages  having  a  mass  not  greater  than 
500  kg  and  an  overall  density  not  greater 
than  1 000  kg/m^  based  on  external 
dimensions,  and  radioactive  contents 
greater  than  1000  A2  not  as  special  form 
radioactive  material.  Under  ST-1,  the 
crush  test  is  no  longer  limited  to  fissile 
material  packages  containing  an  activity 
greater  than  1000  A;  because  ST-1  has 
extended  the  crush  test  requirement  to 
include  fissile  material  package  designs 
regardless  of  the  activity  of  the  contents. 
This  was  done  in  recognition  that  the 
cnish  environment  was  a  potential 
accident  force  that  should  be  protected 
against  for  bo^h  radiological  safety 
p arposes  (packages  containing  more 
than  1000  Az  in  normal  form)  and 
iriticdlitv  safety  purposes  (fissile 
njateridi  package  designs). 

To  be  consistent  with  ST-1,  the  NRC 
would  have  to  revise  10  CFR  Part  71 
wording  to  recognize  removal  of  the 
1000  A2  activity  limit  with  respect  to 
the  crush  test  requirement  for  fissile 


material  package  designs.  However,  full 
compliance  with  ST-1  requirements  for 
fissile  material  packages  would  also 
require  changes  to  the  hypothetical 
accident  conditions  test  sequencing  of 
10  CFR  71.73  and  would  require 
performance  of  the  nine-meter  free  drop 
test  or  the  crush  test,  but  not  both  as 
presently  required  by  §  71.73. 

Factors  for  Consideration 

•  How  should  the  differences  in  the 
test  sequencing  and  required  tests  be 
addressed?  Would  the  test  sequencing 
requirements  be  applied  to  Type  B 
packages  as  well? 

•  what  would  be  the  impact  on 
availability  of  packages  and  shipping 
costs  due  to  elimination  of  the  1000  A2 
activity  limit  for  fissile  material 
packages  having  a  mass  not  greater  than 
500  kg  and  an  overall  density  not  greater 
than  1000  kg/m^  based  on  external 
dimensions? 

•  If  Part  71  is  changed  to  only 
eliminate  the  1000  A2  activity  limit  for 
fissile  material  packages,  but  all  other 
tests  and  the  testing  sequence  remains 
unchanged,  what  implications  woidd 
this  have  for  US  origin  packages  for 
export? 

Issue  11.  Fissile  Material  Package 
Design  for  Transport  by  Aircraft 

Issue  Description 

For  shipment  of  fissile  material  by  air, 
ST-1  requires  that  packages  with 
quantities  greater  than  excepted 
amounts  (that  would  include  all  the 
NRC  certified  packages)  require  an 
additional  criticality  evaluation. 
Specifically,  the  requirements  are: 
Para  680(a):  Packages  must  remain 
subcritical,  assuming  20  centimeters 
water  reflection  but  not  inleakage  {i.e., 
moderation)  when  subjected  to  the 
tests  for  Type  C  packages  (see  Issue  6). 
The  specification  of  no  water  ingress 
is  given  as  the  objective  of  this 
requirement  is  protection  from 
criticality  events  resulting  from 
mechanical  or  physical  rearrangement 
of  the  geometry  of  the  package  [i.e., 
fast  criticality). 
Para  680(b)  This  provision  states  that  if 
a  package  takes  credit  for  "special 
features,"  this  package  can  only  be 
presented  for  air  transport  if  it  is 
shown  that  these  features  remain 
effective  even  under  the  Type  C  test 
conditions  followed  by  a  water 
immersion  test.  "Special  featiu^s"  are 
specified  in  ST-1  Para  677,  and 
include  features  that  provide 
moderator  exclusion. 
The  application  of  the  paragraph  680 
requirement  to  fissile-by-air  packages  is 
in  addition  to  the  normal  condition  tests 


(and  possibly  accident  tests)  that  the 
package  already  must  meet.  Thus: 

•  A  Type  IF  or  AF  package  by  air 
must:  1)  Withstand  incident-fi«e 
conditions  of  transport  with  respect  to 
release,  shielding,  and  maintaining 
subcriticality  (single  package  and  array 
of  packages),  (2)  withstand  accident 
condition  tests  with  respect  to 
maintaining  subcriticality  (single 
package  and  array  of  packages),  and  (3) 
comply  with  para  680  with  respect  to 
maintaining  subcriticality  (single 
package). 

•  A  Type  BF  package  by  air  must:  (1) 
Withstand  incident-free  conditions  of 
transport  and  Type  B  tests  with  respect 
to  release,  shielding,  and  maintaining 
subcriticality  (single  package  and  array 
of  packages);  and  (2)  comply  with  para 
680  with  respect  to  maintaining 
subcriticality  (single  package). 

•  A  Type  C  fissile  material  package 
must  withstand:  incident-free 
conditions  of  transport  (single  package 
and  array  of  packages),  Type  B  tests 
(single  package  and  array  of  packages), 
and  Type  C  tests  (single  package)  with 
respect  to  release,  shielding,  and 
maintaining  subcriticality. 

Factors  for  Consideration 

•  Certain  factors  need  to  be 
considered  in  determining  the  practical 
impacts  of  domestic  adoption  of  ST-1 
paragraph  680.  First,  all  uranium  can  be 
shipped  in  non-Type  C  package  (IF,  AF) 
due  to  its  Ai  and  A2  values.  The 
paragraph  680(a)  requirements  appear  to 
be  readily  satisfied  by  low-enriched 
uranium,  because  low  enriched  uranium 
(less  than  approximately  5% 
enrichment)  would  typically  require 
moderation  {e.g.,  by  water)  to  achieve 
nuclear  criticality,  but  the  test  specifies 
no  water  ingress.  Secondly,  there  are 
statutory  restrictions  on  air  transport  of 
plutoniiun  in  the  U.S.  Finally, 
packaging  for  air  transportation  may 
follow  International  Civil  Aviation 
Organization  Technical  Instructions  that 
are  also  being  revised  for  compatibility 
with  ST-1. 

Issue  12:  Special  Package  Approvals 

Description 

The  transport  of  large  objects  that  are 
too  large  for  certified  packagings  and 
cannot  satisfy  the  packaging 
requirements  was  not  considered  in  the 
development  of  Part  71 .  However,  as 
decommissioning  activities  increase,  the 
need  to  transport  large  objects  is  rising. 
For  example,  in  1997,  Portland  General 
Electric  Company  (PGE)  requested 
approval  of  the  Trojan  Reactor  Vessel 
Package  (TRVP)  (including  internals)  for 
transport  to  the  disposal  facility 
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operated  by  US  Ecology  on  the  Hanford 
Nuclear  Reservation  near  Richland, 
Washington.  The  TRVP  contained 
approximately  74  petabequerels  (2 
million  curies)  in  the  form  of  activated 
metal  and  5.7  terabequerels  (155  curies) 
in  the  form  of  internal  surface 
contamination;  was  filled  with  low- 
density  concrete;  and  weighed 
approximately  900  metric  tons  (1000 
tons). 

The  Commission  approved  the  Trojan 
shipment  under  exemptions  issued 
through  10  CFR  Part  71.8.  Also,  the  U.S. 
Department  of  Transportation's  (DOT's) 
regulations  that  govern  radioactive 
material  shipments  do  not  recognize 
packages  approved  via  NRC  exemption, 
so  DOT  also  had  to  consider  and  issue 
an  exemption  for  the  Trojan  shipment. 

Because  it  is  the  Commission's  policy 
to  avoid  the  use  of  exemptions  for 
recurring  licensing  actions,  the  NRC 
staff  is  considering  adding  regulatory 
provisions  to  Part  71  to  address  special 
package  approvals.  If  adopted,  these 
provisions  would  provide  a  mechanism 
for  review  of  special  packages  under  the 
regulations  without  the  need  for 
exemptions. 

Factors  for  Consideration 

•  Should  Part  71  be  revised  to 
address  reactor  vessels  specifically  or  to 
address  large  objects  in  general? 

•  Should  NRC  consider  adopting  an 
analogue  of  IAEA's  special  arremgement 
provision  modified  to  address 
packaging? 

•  What  (additional)  determinations 
should  be  included  in  an  application  for 
a  special  package  approval? 

•  Should  the  risk-informed  basis  used 
specifically  for  the  Trojan  approval  be 
adopted  for  other  special  package 
approvals? 

Issue  13.  Expansion  of  Part  71  Quality 
Assurance  Requirements  to  Holders  of, 
anfl  Applicants  for.  a  Certificate  of 
(umpliance 

Description 

The  NRC  has  observed  problems  with 
the  performance  of  10  CFR  Part  72 
Certificate  of  Compliance  (CoC)  holders 
in  implementing  the  Part  72  quality 
assurance  (QA)  requirements.  Problems 
have  occurred  in  design,  design  control, 
fabrication,  and  corrective  action  areas. 
Although  CoCs  are  legally  binding 
documents,  certificate  holders  or 
applicants  for  a  CoC  and  their 
contractors  and  subcontractors  have  not 
clearly  been  brought  within  the  scope  of 
Part  72  requirements.  Therefore, 
because  the  terms  "certificate  holder" 
and  "applicant  for  a  certificate  of 
compliance"  do  not  appear  in  the  Part 


72,  Subpart  G  regulations,  the  NRC  has 
not  had  a  clear  basis  to  cite  these 
persons  for  violations  of  Part  72 
requirements  in  the  same  way  it  treats 
licensees. 

The  NRC  Enforcement  Policy '  and  its 
implementing  program  were  established 
to  support  the  NRC's  overall  safety 
mission  in  protecting  public  health  and 
safety  and  the  environment.  Consistent 
with  this  purpose,  enforcement  actions 
are  used  as  a  deterrent  to  emphasize  the 
importance  of  compliance  with 
requirements  and  to  encourage  prompt 
identification  and  comprehensive 
correction  of  the  violations. 
Enforcement  sanctions  consist  of 
Notices  of  Violation  (NOVs),  civil 
penalties,  and  orders  of  various  types.  In 
addition  to  formal  enforcement  actions, 
the  NRC  also  uses  related  administrative 
actions  such  as  Notices  of 
Nonconformance  (NONs),  Confirmatory 
Action  Letters,  and  Demands  for 
Information  to  supplement  its 
enforcement  program.  The  NRC  expects 
licensees,  certificate  holders,  and 
applicants  for  a  CoC  to  adhere  to  any 
obligations  and  commitments  that  result 
ft'om  these  actions  and  will  not  hesitate 
to  issue  appropriate  orders  to  ensure 
that  these  obligations  and  commitments 
are  met.  The  nature  and  extent  of  the 
enforcement  action  are  intended  to 
reflect  the  seriousness  of  the  violation 
involved.  An  NOV  is  a  written  notice 
setting  forth  one  or  more  violations  of  a 
legally  binding  requirement. 

However,  when  the  NRC  has 
identified  a  failure  to  comply  with  Part 
72  QA  requirements  by  certificate 
holders  or  applicants  for  a  CoC,  it  has 
issued  an  NON  rather  than  an  NOV. 
Although  an  NON  and  an  NOV  appear 
to  be  similar,  the  Commission  prefers 
the  issuance  of  an  NOV  because:  (1)  The 
issuance  of  an  NOV  effectively  conveys 
to  both  the  person  violating  the 
requirement  and  the  public  that  a 
violation  of  a  legally  binding 
requirement  has  occurred;  (2)  the  use  of 
graduated  severity  levels  associated 
with  an  NOV  allows  the  NRC  to 
effectively  convey  to  both  the  person 
violating  the  requirement  and  the  public 
a  clearer  perspective  on  the  safety  and 
regulatory  significance  of  the  violation; 
and  (3)  violation  of  a  regulation  reflects 
the  NRC's  conclusion  that  potential  risk 
to  public  health  and  safety  could  exist. 
Therefore,  the  NRC  believed  that 
limiting  the  available  enforcement 
sanctions  to  administrative  actions  was 
insufficient  to  address  the  performance 
problems  observed  in  industry. 


In  response  to  this  problem,  the  NRC 
staff  submitted  a  rulemaking  plan  to 
revise  Part  72  to  the  Commission  in 
SECY-97-214.2  In  a  Staff  Requirements 
Memorandum  (SRM)  to  SECY-97-214, 
the  Conmiission  approved  the  staffs 
rulemaking  plan  and  directed  the  staff 
to  also  consider  whether  conforming 
changes  to  the  quality  assurance  (QA) 
regulations  in  Part  71  would  be 
necessary,  because  of  dual  purpose  cask 
designs.  Dual  purpose  cask  designs  are 
intended  for  both  the  storage  of  spent 
fuel  under  Part  72  and  the 
transportation  of  spent  fuel  under  Part 
71.  In  a  memorandum  from  the  EDO  to 
the  Commission,  dated  December  3, 
1997,  the  NRC  staff  indicated  that 
expansion  of  the  Part  71  QA  provisions 
to  include  certificate  holders  and 
applicants  for  a  Certificate  of 
Compliance  (CoC)  would  be  made  as 
part  of  the  rulemaking  to  conform  Part 
71  to  IAEA  standard  ST-1. 

The  Commission  recently  issued  a 
final  rule  expanding  QA  regulations  in 
Part  72,  Subpart  G,  to  specifically 
include  certificate  holders  and 
applicants  for  a  CoC.  Consequently,  the 
NRC  is  now  considering  similarly 
expanding  the  QA  regulations  in  Part 
71,  Subpart  H,  to  specifically  include 
certificate  holders  and  applicants  for  a 
CoC.  The  NRC  believes  Uiat  this  change 
is  necessary  to  ensure  consistency 
between  the  QA  provisions  of  Parts  71 
and  72,  particularly  in  light  of  NRC 
approval  of  dual  purpose  cask  designs. 
As  with  the  Part  72  final  rule,  this  issue 
would  provide  explicit  notice  to 
certificate  holders  and  applicants  for  a 
CoC  of  their  QA  responsibilities;  and 
would  provide  the  NRC  staff  with 
additional  enforcement  sanction — 
should  violations  of  the  Part  71  QA 
requirements  occur. 

Factors  for  Consideration 

•  Should  consistency  be  maintained 
between  the  QA  provisions  of  Parts  71 
and  72,  in  light  of  the  existence  of  dual 
purpose  cask  designs? 

Issue  14.  Adoption  of  ASME  Code 

Description 

The  NRC  staff  proposes  that  the 
ASME  (American  Society  of  Mechcuiical 
Engineers)  Code,  Section  III,  Division  3, 
be  incorporated  by  reference  in  10  CFR 
Part  71  via  rulemaking.  This  rule  will 
ensure  implementation  of  the  ASME 


•  NUREG-1600.  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement  Actions."  May 
2000. 


2  SECY-97-214.  "Changes  to  10  CFR  Part  72, 
Expand  Applicability  to  Include  Certificate  Holders 
and  Applicants  and  Their  Contractors  and 
Subcontractors,"  dated  September  24.  1997.  This 
rulemaking  plan  expanded  the  applicability  of  the 
QA  provision  of  Part  72,  Subpart  G.  to  specifically 
include  Part  72  certificate  holders  and  applicants 
for  a  Certificate  of  Compliance. 
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(^ode  in  cask  fabrication,  including  all 
QA  aspects  of  the  code,  such  as  the 
presence  of  an  authorized  nuclear 
inspector  (ANI)  during  the  fabrication  to 
ensiue  that  the  code  requirements  are 
met,  and  stamping  of  components  after 
fabrication  is  complete.  This  approach 
would  be  similar  to  how  the  ASME 
Code  is  endorsed  for  power  reactors 
under  10  CFR  50.55(a)  and  would  make 
the  fabrication  process  for 
transportation  cask  containments 
-ciramensurate  with  that  used  for 
nuclear  power  plant  components. 

.\'RC  inspections  of  vendors'/ 
fabricators'  shops  (for  fabrication  of 
spent  fuel  storage  canisters  and 
transportation  casks)  have  identified, 
over  the  past  several  years,  quality 
control  (QC)  and  quality  assurance  (QA) 
problems  in  these  fabricated  systems.  A 
major  reason  for  these  problems  is  that 
these  fabricators/vendors  do  not  fully 
use  a  code  for  QA  in  the  fabrication 
process  of  these  systems.  These  QA 
problems  have  in  some  instances 
continued  in  spite  of  repeated  adverse 
NRC  and  licensee  findings. 

The  NRC  staff  intends  to  incorporate 
two  recent  developments.  First,  ASME 
issued  a  consensus  code  in  May  1997 
entitled:  "Containment  Systems  and 
Transport  Packages  for  Spent  Fuel  and 
High  Level  Radioactive  Waste,"  ASME 
B&PV  Code  Section  HI,  Division  3,  that 
would  require  stamping  of  components 
constructed  to  it  (i.e.,  the  transportation 
cask's  containment).  Second,  Public 
Law  104-113  'National  Technology 
Transfer  and  Advancement  Act"  was 
enacted  in  1 996  to  require  that  Federal 
agencies  use  consensus  standards  (e.g., 
the  ASME  B&PV  Code),  except  when 
there  are  justified  reasons  for  not  doing 
so.  These  two  developments  support 
efforts  to  initiate  rulemaking  in  this 
area. 

Factors  for  Consideration 

•  Can  other  regulatory  vehicles  for 
NRC  endorsement  of  Code  be  used  or 
should  this  only  be  done  by 
rulemaking? 

•  Are  there  other  voluntary  consensus 
standards  that  should  be  considered  in 
addition  to,  or  in  lieu  of,  ASME  code? 

Issue  15.  .Adoption  of  Changes.  Tests, 
and  Experiments  Authority 

Description 

I  The  Commission  recently  approved  a 
final  rule  to  expand  the  provisions  of  10 
CFR  72.48,  "Changes.  Tests,  and 
Experiments,"  to  include  Part  72 
certificate  holders  (October  4,  1999;  64 
FR  53582).  10  CFR  Part  72  Certificate 
holders  are  edlowed  to  make  changes  to 
a  spent  fuel  storage  cask  design  or 


conduct  tests  and  experiments,  without 
prior  NRC  review  and  approval,  if 
certain  requirements  are  met.  However, 
Part  71  contains  no  similar  provisions  to 
permit  a  certificate  holder  to  change  the 
design  of  a  Part  71  transportation 
package.  The  NRC  has  issued 
Certificates  of  Compliance  (CoC)  under 
Parts  71  and  72  for  dual  purpose  casks 
[packages]  (i.e.,  containers  intended  for 
both  the  storage  and  transportation  of 
spent  fuel).  This  has  created  the 
situation  where  a  10  CFR  Part  72 
certificate  holder  is  authorized  to 
change  a  storage  design  feature  of  a 
dual-purpose  storage/transportation 
cask  without  obtciining  NRC  prior 
approval;  however,  the  10  CFR  Part  71 
certificate  holder  is  not  authorized  to 
modify  transportation  package  design 
without  obtaining  NRC  prior  approval, 
even  when  the  same  physical 
component  and  change  is  involved, 
hi  SECY-99-130  3  and  SECY-99- 
054.''  the  staff  indicated  that  comments 
had  been  received  on  the  proposed  rule 
that  requested  that  authority  similar  to 
10  CFR  72.48  be  created  in  Part  71, 
particularly  with  respect  to  dual 
purpose  casks.  Staff  indicated  that  this 
issue  would  be  addressed  in  the 
subsequent  rulemaking  to  conform  Part 
71  with  IAEA  standard  ST-1.  The 
Commission  adopted  the  staffs 
recommendations  in  a  Staff 
Requirements  Memorandum  (SRM) 
dated  June  22,  1999. 

In  SECY-99-054  staff  recommended 
that  a  similar  authority  to  10  CFR  72.48 
be  created  for  spent  fuel  transportation 
packages  intended  for  domestic  use 
only.  Staff  also  recommended  that  this 
authority  be  limited  to  Part  50  and  72 
licensees  shipping  spent  fuel  and  the 
Part  71  certificate  holder.  Furthermore, 
other  supporting  changes  to  Part  71 
would  be  required  to  ensure  consistency 
with  the  process  contained  in  10  CFR 
72.48.  These  changes  would  include 
using  common  terminology  such  as 
"changes  to  the  cask  design,  as 
described  in  the  final  safety  analysis 
report  "  (FSAR)  and  a  process  for 
requesting  amendments  to  a  CoC. 
Requirements  for  periodically  updating 
a  transportation  package  FSAR  would 
also  be  required  to  ensure  an  accurate 
"licensing"  basis  is  available  for 
evaluating  future  proposed  changes,  and 
requirements  for  package  users  to  have 


3  SECY-99-130.  •Final  Rule— Revisions  to 
Requirements  of  10  CFR  Parts  50  and  72  Concerning 
Changes,  Tests,  and  Experiments,"  dated  Mav  12, 
1999. 

*  SECY-99-054,  "Plans  for  Final  Rule— Revisions 
to  Requirements  of  10  CFR  Parts  50.  52,  and  72 
Concerning  Changes.  Tests,  and  Experiments," 
dated  February  22,  1999. 


a  copy  of  the  FSAR,  and  the  updated 
FSAR. 

The  current  IAEA  standard  ST-1  does 
not  contain  any  equivalent  provisions 
for  changing  a  transportation  package's 
design,  without  prior  review  by  the 
competent  authority. 

Factors  for  Consideration 

•  Should  this  change  authority  apply 
to  spent  fuel  packages  involved  in 
domestic  commerce  only? 

•  Should  this  change  authority  be 
expanded  to  include  all  types  of 
transportation  packages,  licensees,  or 
users? 

•  Should  the  change  authority  apply 
to  all  domestic  transportation  packages? 

•  Should  the  change  authority  apply 
to  dual  purpose  spent  fuel  packages? 

Issue  16.  Fissile  Material  Exemptions 
and  General  License  Provisions 

Discussion 

The  NRC  published  an  emergency 
final  rule  on  February  10,  1997  (62  FR 
5907),  amending  Part  71  regulations  that 
deal  with  shipments  of  exempt 
quantities  of  fissile  material  and 
shipments  of  fissile  material  under  a 
general  license.  An  NRC  licensee  had 
identified  that  a  shipment  of  waste 
material  (berylliiun  oxide  containing  a 
low  concentration  of  high-enriched 
uranium)  that  met  the  fissile  exemption 
provisions  of  10  CFR  71.53  had  the 
potential  for  an  accidental  criticality  in 
certain  specific  circumstances.  Packages 
shipped  under  the  provisions  of  10  CFR 
71.53  were  considered  inherently  safe 
for  criticality-safety  purposes.  These 
regulations  assumed  that  only  ordinary 
water  (H2O)  could  be  present  as  a 
moderating  material.  "The  regidations 
did  not  contemplate  the  presence  of 
special  moderating  materials  (e.g., 
beryllium,  graphite,  or  deuterium). 
Because  of  this  criticality  safety  issue, 
the  NRC  published  a  rule  that  was 
immediately  effective  with  no 
opportunity  for  pre-promulgation  public 
comment.  "The  NRC  did  solicit 
comments  after  the  rule  was  effective. 
All  public  comments  supported  the 
need  for  the  emergency  final  rule  when 
the  shipments  contained  special 
moderators  (moderators  other  than 
water);  however,  the  commenters  stated 
that  the  rule  had  gone  too  far  for  water 
moderated  shipments,  that  it  was 
excessively  restrictive  and  costly  to 
licensees,  and  that  further  rulemaking 
was  necessary. 

Based  on  these  comments,  NRC  staff 
contracted  with  Oak  Ridge  National 
Laboratory  (ORNL)  to  thoroughly  review 
fissile  material  exemptions  and  general 
license  provisions.  ORNL  performed 
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computer  model  calculations  of  k^ff  Ik- 
effective)  for  various  combinations  of 
fissile  material  and  moderating 
material — including  beryllium,  carbon, 
deuterium,  silicon-dioxide,  and  water — 
to  verify  the  accuracy  of  minimum 
critical  mass  values.  These  minimum 
critical  mass  values  were  then  applied 
to  the  regidatory  structure  contained  in 
Part  71,  and  revised  mass  limits  for  both 
the  general  license  and  exemption 
provisions  to  Part  71  were  determined. 
Also,  ORNL  researched  the  historical 
bases  for  the  fissile  material  exemption 
and  general  license  regulations  in  Part 
71  and  discussed  the  impact  of  the 
emergency  final  rule's  restrictions  on 
NRC  licensees.  The  ORNL  study  was 
issued  as  NUREG/CR-5342  in  July  1998 
(available  via  the  following  NRC 
website:  http://www.nrc.gov/NRC/ 
NUREGS/CR5342/index.html).  The 
ORNL  study  confirmed  that  the 
emergency  rule  was  needed  to  provide 
safe  transportation  of  packages  with 
special  moderators  that  are  shipped 
under  the  general  license  and  fissile 
material  exemptions,  but  may  be 
excessive  for  water-moderated 
shipments. 

NUREG/CR-5342  identified  16 
recommended  actions  for  additional 
rulemaking.  Additionally,  the 
Commission's  SRM  on  SECY-96-268 
approving  the  emergency  final  rule 
directed  the  staff  to  issue  guidance  for 
instances  where  fissile  materials  may  be 
mixed  in  the  same  shipping  container 
with  different  moderators.  The  staff 
indicated  that  this  issue  would  be 
addressed  in  a  forthcoming  rulemaking 
(memorandum  from  the  EDO  to  the 
Commission,  dated  September  8,  1998). 
On  October  27,  1999.  the  NRC 
published  Federal  Register  Notice  64 
FR  57769  responding  to  public 
comments  on  the  emergency  final  rule, 
and  also  requesting  information  on  the 
cost  impact  of  the  final  rule  from  the 
public,  industry,  and  the  DOE,  because 
the  NRC  staff  had  not  been  successful  in 
obtaining  this  information.  The 
requirements  for  the  fissile  material 
general  licenses  are  provided  in  10  CFR 
71.18,  71.20.  71.22,  and  71.24,  and  the 
fissile  material  exemptions  are  provided 
in  71.53. 

IAEA  standard  ST-1  contains 
language  on  fissile  exemptions  and 
restrictions  on  the  use  of  special 
moderators.  However,  ST-1  does  not 
presently  contain  provisions  on  general 
licenses  for  shipment  of  fissile  material: 
previous  version  did  contain  general 
license  conditions. 

Factors  for  Consideration 

•  Should  all,  or  only  some,  of  the  16 
sub-issues  (i.e.,  the  recommendations 


contained  in  NUREG/CR-5342)  be 
included  in  this  rulemaking  on  this 
issue? 

•  Should  additional  issues  or 
alternative  approaches  on  the  fissile 
exemptions  or  general  license 
provisions  be  included  in  this 
rulemaking? 

•  Is  there  available  cost  data  that  may 
help  to  understand  the  cost  impact  of 
the  implemented  emergency  rule;  or 
help  to  better  understand  the  possible 
cost  impact  of  the  ORNL 
recommendations? 

Issue  17.  Double  Containment  of 
Plutoniiun  (PRM-71-12) 

Description 

The  NRC  received  a  Petition  for 
Rulemaking  from  International  Energy 
Consultants,  Inc.  (lEC),  dated  September 
25, 1997.  The  petition  was  docketed  as 
PRM-71-12  and  was  published  for 
public  comment  on  February  19,  1998. 
The  comment  period  was  extended  to 
July  31,  1998.  The  petitioner  requested 
that  regulations  in  10  CFR  71.63  be 
eliminated.  The  petitioner  argued  that 
the  double  containment  requirement  in 
71.63(b)  was  not  consistent  with  the 
basis  for  other  packaging  standards  (i.e., 
the  Q-value  system  for  identifying  the 
Ai  and  A2  values  for  each  nuclide).  The 
petitioner  also  argued  that  the  use  of 
double  containment  for  shipments  of 
plutonium  imposed  unnecessary  costs 
(i.e.,  fabrication  of  shipping  packages 
and  a  weight  penalty).  As  an  option,  the 
petitioner  requested  that  71.63  be 
entirely  eliminated. 

In  1974.  the  Atomic  Energy 
Commission  (AEC)  issued  10  CFR  71.63 
which  imposed  special  requirements  on 
the  shipment  of  plutonium  in  excess  of 
0.74  terabecquerels  (20  curies).  These 
requirements  specify  that  plutonium 
must  be  in  solid  form  (71.63(a))  and  that 
packages  used  to  ship  plutonium  must 
provide  a  separate  inner  contairunent 
(i.e.,  the  "double  containment" 
requirement)  (71.63(b)).  In  adopting 
these  requirements,  the  AEC  specifically 
excluded  plutonium  in  the  form  of 
reactor  fuel  elements,  metal  or  metal 
alloys,  and  other  plutonium-bearing 
solids  that  the  Commission  determines, 
on  a  case-by-case  basis,  do  not  require 
double  contaiimient.  These  regulations 
have  remained  essentially  imchanged 
since  1974,  except  for  the  addition  in 
1998  of  vitrified  high-level  waste  in 
sealed  canisters  to  the  list  of  exempt 
forms  of  plutonium.  Double 
containment  is  in  addition  to  Type  B 
packaging  standards  and  is  not  required 
for  any  other  nuclides  that  are  listed  in 
Part  71.  Additionally,  IAEA  standard 
ST-1  does  not  contain  a  double 


containment  requirement  for  any 
nuclide. 

The  AEC  issued  this  regulation  at  a 
time  when  wide-spread  reprocessing  of 
commercial  spent  fuel  was  anticipated. 
The  AEC  expected  increases  in  the 
quantities  of  plutonium  to  be  shipped 
and  the  number  of  shipments  of 
plutonium.  In  addition,  the  specific 
activity  of  the  plutonium  was  expected 
to  increase  with  increased  bumup, 
resulting  in  higher  gamma  and  neutron 
radiation  levels,  greater  heat  generation, 
and  greater  pressure  generation 
potential  from  plutonium  nitrate 
solutions  in  shipping  containers. 
Because  of  these  expected  changes  and 
because  of  the  susceptibility  of  liquids 
to  leakage,  the  AEC  believed  that  safety 
would  be  significantly  enhanced  if  the 
basic  form  for  shipments  of  plutonium 
were  changed  from  liquid  to  solid,  and 
if  the  solid  form  of  plutonium  were 
required  to  be  shipped  in  a  package 
providing  double  containment  of  the 
contents. 

The  AEC  indicated  that  "The 
arguments  for  requiring  a  solid  form  of 
plutonium  for  shipment  are  largely 
subjective,  in  that  there  is  no  hard 
evidence  on  which  to  base  statistical 
probabilities  or  to  assess  quantitatively 
the  incremental  increase  in  safety  which 
is  expected."  ^  The  AEC  also  indicated 
that  the  double  containment  provision 
compensates  for  the  fact  that  the 
plutonium  may  not  be  in  a 
"nonrespirable"  form.  Notwithstanding 
these  rationales,  some  of  the  underlying 
assumptions  for  this  rule  were  altered  in 
1979  when  the  U.S.  government  decided 
that  reprocessing  of  civilian  spent  fuel 
and  reuse  of  plutoniimi  was  not 
desirable.  Consequently,  the  expected 
plutonium  reprocessing  economy  and 
wide-spread  shipments  never 
materialized. 

With  respect  to  PRM-71-12,  eight 
public  comments  were  received  on  the 
petition;  of  those,  three  supported  the 
petition  and  five  opposed  the  petition. 
The  supporting  comments  essentially 
stated  that  the  IAEA's  Q-System 
accurately  reflects  the  dangers  of 
nuclides,  including  plutonium,  and  that 
elimination  of  10  CFR  71.63(a)  and  (b) 
would  make  the  regulations  more 
performance  based,  reduce  costs  and 
personnel  exposures,  and  be  consistent 
with  the  IAEA  standards. 

The  five  opposing  comments 
essentially  stated  that  plutonium  is  very 
dangerous,  especially  in  liquid  form, 
and  therefore  additional  regulatory 
requirements  are  warranted,  that 
existing  regulations  are  not  overly 
burdensome,  especially  in  light  of  the 
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total  expected  transportation  cost,  that 
TRUPACT-II  package  meets  71.63(b) 
requirement,  that  a  commenter  (i.e.,  the 
Western  Governors  Association)  has 
worked  for  over  10  years  to  ensure  a  safe 
transportation  system  for  WIPP. 
including  educating  the  public  about 
the  TRUPACT-II  package,  and  that  any 
change  now  would  erode  public 
confidence  and  be  detrimental  to  the 
entire  transportation  system  for  WIPP 
shipments,  and  that  additional 
personnel  exposure  due  to  double 
containment  is  insignificant. 

Factors  for  Consideration 

•  Should  NRC  change  any  of  the 
special  requirements  for  the 
transportation  of  plutonium? 

•  Should  the  double  containment 
requirement  in  71.63(b)  be  eliminated? 

•  Should  both  the  solid  form  and  the 
double  containment  requirements  of 
71.63(a)  and  (b)  be  eliminated? 

•  Is  consistency  with  IAEA  standard 
ST-1  important  on  this  issue? 

Issue  18.  Contamination  Limits  as 
Applied  to  Spent  Fuel  and  High  Level 
Waste  (HLW)  Packages 

Description 

As  part  of  the  NRC's  upcoming  public 
meetings  on  proposed  changes  to  10 
CFR  Part  71,  the  Commission  will 
consider  the  issue  of  removable  package 
contamination  limits  for  transportation 
(i.e.,  radioactive  material  that  can  be 
removed  from  the  surface  of  a  package 
prior  to  shipment).  This  issue  involves 
contamination  limits  for  all 
tremsportation  packages,  including  spent 
fuel  and  HLW  packages,  contained  in 
DOT  regulations  which  are  based  on  the 
international  transportation  standards 
for  contamination  limits.  The  NRC  staff 
requests  public  and  stakeholder  views 
on  whether  different  contamination 
limits  should  be  considered  for  spent 
fuel  and  HLW  packages,  and 
recommendations  for  future  interactions 
that  NRC  has  with  DOT  and  L\EA  on 
this  issue.  NRC  staff  is  aware  that  the 
IAEA  is  starting  a  review  of 
contamination  models  and  limits,  and 
this  review  will  be  conducted  over  the 
next  few  years. 

The  removable  contamination  Limit  of 
4  Becquerels  per  square  centimeter 
(4Bq/cm2)  is  contained  in  IAEA  Safety 
Series  6,  in  ST-1,  in  U.S.  DOT 
regulations  (49  CFR  173.443),  and  by 
reference  to  DOT's  regulations  in  NRC's 
10  CFR  Part  71.  The  limit  applies  to  the 
transportation  of  all  packages,  regardless 
of  size.  Thus,  the  4  Bq/cm2 
contamination  limit  applies  to  shipment 
of  spent  fuel  and  HLW  packages,  even 
though  the  unique  aspects  of  these 


packages  were  not  explicitly  considered 
in  the  modeling  assumptions  used  in 
developing  the  contamination  limit. 
Specifically,  the  contamination  limit 
was  designed  to  reduce  delivery  worker 
exposure  from  external  contamination 
on  small  packages  during  frequent 
manual  handling  of  these  packages  in 
freight  facilities;  however,  unlike  small 
packages  moved  by  delivery  workers, 
handling  of  spent  fuel  and  HLW 
packages  is  done  by  cranes  and  other 
manipulation  equipment,  due  to  the 
large  weights  involved,  and  does  not 
involve  extensive  personnel  contact, 
thereby  reducing  worker  exposure  from 
external  package  contamination. 

Irrespective  of  remote  handling, 
workers  must  obtain  contamination 
readings  on  a  spent  fuel  or  HLW 
package's  external  surfaces  to  ensure 
compliance  with  the  4  Bq/cm2  limit 
prior  to  release  for  shipment.  Due  to  the 
large  surface  areas  involved  in  the 
contamination  checks,  and  the 
prolonged  time  that  workers  are  in  the 
vicinity  of  a  loaded  package  while 
performing  these  checks,  they  receive 
exposure  from  radiation  emanating 
through  the  package  walls.  Further, 
should  the  contamination  checks  reveal 
contamination  above  4  Bq/cm2,  then 
additional  worker  exposure  occurs 
during  decontamination  activities  and 
subsequent  checks  of  contamination 
levels  to  achieve  the  4  Bq/cm2  limit.  It 
should  be  noted  that  if  the 
contamination  limit  for  spent  fuel  and 
HLW  packages  was  changed,  workers 
would  still  be  required  to  check  the 
packages  for  contamination  (under  the 
changed  limit)  and  thus  receive 
exposure  while  performing  this  activity 
and  any  required  decontanunation 
activities. 

Factors  for  Consideration 

•  Should  the  4  Bq/cm2  limit  continue 
to  apply  to  spent  fuel  and  HLW 
packages  or  should  an  alternative  limit 
be  developed?  Is  there  an  alternate 
contemiination  limit  or  alternative 
approach  that  will  result  in  lowered 
exposure  to  workers,  yet  ensure  that  the 
rail  and  truck  workers  as  well  as  the 
public  are  adequately  protected  from 
external  package  contamination? 

•  If  alternative  contamination  limits 
are  established  for  spent  fuel  and  HLW 
packages,  is  there  any  concern  with  the 
possible  resulting  difference  in  US 
domestic  regulations  and  international 
standards? 

Appendix  A — Paragraphs  Referenced 
from  IAEA  ST-1 

.\ppendix  A  contains  the  full  text  of 
specific  paragraphs  from  ST-1  referenced  in 
the  eleven  IAEA-compatibility  issues. 


Paragraphs  are  listed  numerically  in 
ascending  order,  with  the  corresponding 
issue  identified  in  bold  text  at  the  end  of  the 
reference. 

107.  The  Regulations  do  not  apply  to: 

(e)  natural  material  and  ores  containing 
naturally  occurring  radionuclides  which  are 
not  intended  to  be  processed  for  use  of  these 
radionuclides  provided  the  activity 
concentration  of  the  material  does  not  exceed 
10  times  the  values  specified  in  paras  401- 
406.  (Issue  2) 

209.  Confinement  system  shall  mean  the 
assembly  of  fissile  material  and  packaging 
components  specified  by  the  designer  and 
agreed  to  by  the  competent  authority  as 
intended  to  preserve  criticality  safety.  (Issue 
9) 

218.  Criticality  safety  index  (CSI)  assigned 
to  a  package,  overpack  or  freight  container 
containing  fissile  material  shall  mean  a 
number  which  is  used  to  provide  control 
over  the  accumulation  of  packages,  overpacks 
or  freight  containers  containing  fissile 
material.  (Issue  9) 

225.  Low  dispersible  radioactive  material 
shall  mean  either  a  solid  radioactive  material 
or  a  solid  radioactive  material  in  a  sealed 
capsule,  that  has  limited  dispersibility  and  is 
not  in  powder  form.  (Issue  9) 

230.  Package  shall  mean  the  packaging 
with  its  radioactive  contents  as  presented  for 
transport.  The  types  of  packages  covered  by 
these  Regulations,  which  are  subject  to  the 
activity  limits  and  material  restrictions  of 
Section  IV  and  meet  the  corresponding 
requirements,  are: 

(a)  Excepted  package; 

(b)  Industrial  package  Type  1  (Type  IP-l); 

(c)  Industrial  package  Type  2  (Type  IP-2); 

(d)  Industrial  package  Type  3  (Type  IP-3); 

(e)  Type  A  package; 

(f)  Type  B(U)  package; 

(g)  Type  B(M)  package: 
(h)  Type  C  package. 

Packages  containing  fissile  material  or 
uranium  hexafluoride  aire  subject  to 
additional  requirements.  (Issue  6) 

232.  Quality  assurance  shall  mean  a 
systematic  programme  of  controls  and 
inspections  applied  by  any  organization  or 
body  involved  in  the  transport  of  radioactive 
material  which  is  aimed  at  providing 
adequate  confidence  that  the  standard  of 
safety  prescribed  in  these  Regulations  is 
achieved  in  practice.  (Issue  9) 

401.  The  following  basic  values  for 
individual  radionuclides  are  given  in  Table 
I: 

(a)  A|  and  At  in  TBq; 

(b)  activity  concentration  for  exempt 
material  in  Bq/g;  and 

(c)  activity  Hmits  for  exempt  consignments 
in  Bq.  (Issue  2) 

402.  For  individual  radionuclides  which 
are  not  listed  in  Table  I  the  determination  of 
the  basic  radionuclide  values  referred  to  in 
para.  401  shall  require  competent  authority 
approval  or,  for  international  transport, 
multilateral  approval.  Where  the  chemical 
form  of  each  radionuclide  is  known,  it  is 
permissible  to  use  the  A:  value  related  to  its 
solubility  class  as  recommended  by  the 
International  Commission  on  Radiological 
Protection,  if  the  chemical  forms  under  both 
normal  and  accident  conditions  of  transport 
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are  taken  into  consideration.  Alternatively, 
the  radionuclide  values  in  Table  II  may  be 
used  without  obtaining  competent  authority 
approval.  (Issue  2) 

403.  In  the  calculations  of  Ai  and  A2  for 
a  radionuclide  not  in  Table  I,  a  single 
radioactive  decay  chain  in  which  the 
radionuclides  are  present  in  their  naturally 
occurring  proportions,  and  in  which  no 
daughter  nuclide  has  a  half-life  either  longer 
than  10  days  or  longer  than  that  of  the  parent 
nuclide,  shall  be  considered  as  a  single 


radionuclide;  and  the  activity  to  be  taken  into 
account  and  the  Ai  or  A2  value  to  be  applied 
shall  be  those  corresponding  to  the  parent 
nuclide  of  that  chain.  In  the  case  of 
radioactive  decay  chains  in  which  any 
daughter  nuclide  has  a  half-life  either  longer 
than  10  days  or  greater  than  that  of  the  parent 
nuclide,  the  parent  and  such  daughter 
nuclides  shall  be  considered  as  mixtures  of 
different  nuclides.  (Issue  2) 

404.  For  mixtures  of  radionuclides,  the 
determination  of  the  basic  radionuclide 


values  referred  to  in  para.  401  may  be 
determined  as  follows: 


x„,= 


1 


y  f(i) 
rX(i) 
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1 

Fable  I.        BASIC  RADIONUCLIDE  VALUES 

1 

i 

1 
1 

1 

1 

[ 

kadionucliae  (atomic  numt)er) 

/<, 

^2 

Activity 
concentra- 
tion for 
exempt 
matenal 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

Actinium  (89) 

Ac-225  (a) 

8x  10' 

6x  10' 

1  X  10' 

1  X  lO-* 

Ac-227  (a) 

9x  10' 

9x  10' 

1  X  10 ' 

1  X  10' 

Ac-228 

6x  10' 

5x10' 

1  X  10' 

1  X  10" 

Silver  (47) 

Ag-105 

2x  10" 

2x  10° 

I  X  10= 

1  X  10" 

Ag-108m(a) 

7x  10' 

7  X  10 ' 

1  X  10'  (b) 

1  X  10* 

(b) 

Ag-llOm(a) 

4x  10' 

4x  10' 

1  X  10' 

1  X  10" 

Ag-111 

2x  10°. 

6x  10' 

1  X  10' 

1  X  10" 

Aluminium  (13) 

Al-26 

1  X  10' 

1  X  10 ' 

1  X  10' 

1  X  10' 

Americium  (95) 

Am-241 

1  X  10' 

1  X  10' 

1  y  10° 

1  X  lO- 

Am-242m  (a) 

1  X  10' 

1  X  10 ' 

1  X  Itf'(b) 

1  X  10* 

(b) 

Am-243  (a) 

5x  10° 

1  X  10' 

1  X  10°  (b) 

IxIO' 

(b) 

Argon  (18) 

Ar-37 

4x10' 

4x  10' 

1  X  10" 

1x10' 

Ar-39 

2x  10' 

4x  10' 

1  X  10' 

1  X  10" 

Ar-41 

3  X  10 ' 

3x  10' 

1  X  10^ 

1x10' 

Arsenic  (33) 

As-72 

3  X  10 ' 

3x  10' 

1  X  10' 

1  X  10' 

As-73 

4x  10' 

4x  10' 

1  X  10' 

1  X  10' 

As-74 

1x10° 

9x  10' 

1  X  10' 

Ix  10" 

As-76 

3x10' 

3x10' 

1  X  lO' 

1  X  10* 

As-77 

2x  10' 

7x  10' 

1  X  10' 

1  X  10" 

Astatine  (85) 

- 

At-211  (a) 

2x  10' 

5x  10' 

1  X  10' 

1  X  10' 

Gold  (79) 

Au-193 

7x10° 

2x  10° 

Ix  10^ 

Ix  10' 

* 

1 

44:^7 
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Radionuclide  (atomic  number) 

A, 

A2 

Activity 
concentra- 
tion for 
exempt 
materia 

Activity 

limit  for 

an  exempt 

consign- 

'ViCV.'. 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

Au-194 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  10" 

Au-195 

1  X  10' 

6x  10° 

1  X  10^ 

1  X  10' 

Au-198 

1  X  10^ 

6x  10' 

1  X  10^ 

1  X  10* 

A1.-IQ9 

1  X  10' 

6x  10' 

!  V  m- 

i     A      ,0" 

Barium  (56) 

Ba-131  (a) 

2x  10° 

2x  10° 

1  X  10^ 

1  X  10' 

Ba-133 

3x  10^ 

3x10° 

1  X  10^ 

1  X  10* 

!  Ba-I33m 

,  2x  10' 

6x  10' 

■  ,  in' 

h— — ■■ !.■—        .1—1 

X  10* 

Hi-140(a) 

5  X  10 ' 

3x  10' 

1  X  10' (b) 

1  X  10^ 

(b) 

Beryllium  (4) 

Be-7 

2x  10' 

2x  10' 

1  X  10' 

•    ;  <■ )' 

He  '^ 

4x  10' 

6x  10' 

1  X  lU" 

1  X  10" 

1  Bismuth  (83) 

Bi-205 

7x  10' 

7x  10' 

1  X  10' 

1  X  10* 

B!-206 

3  X  10' 

3x  10' 

1  X  10' 

1  X  Itf 

i   :v  :    ' 

7  X  10 ' 

7x  10' 

1  X  10' 

1  X  10* 

B  ■■  ■ .': , 

1  X  10° 

6x  10' 

1  X  10^ 

1  X  10* 

B:  2inm  (a) 

6x  10' 

.  A  10^ 

1    A    iU 

i     A     iU 

B   212(a) 

i    - 

7  X  10 ' 

6  X  10 ' 

1  X  10'  (b) 

1  X  10^  1 

borKciium  (97) 

. „__ — i  1 

Bk  H" 

8x  10° 

8x  10^ 

1  X  10° 

1  X  10^ 

1   Bk-240Ca) 

4x  10' 

3  X  10 ' 

■    V    10^ 

^  .  ;m-   1 

I  Bromine  (35) 

1 
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Radionuclide  (atomic  number) 

A, 

^2 

Activity 
concentra- 
tion for 
exempt 
material 



Activity 
limit  for 
an  exempt 
consign- 
ment      1 

(TBq) 

(TBq) 

(Bq/g) 

(Bq)       j 

Br-76 

4x  10' 

4x  10' 

1  X  10' 

1  X  10'  1 

Br-77 

3x  10° 

3x  10° 

1  X  10^ 

1  X  10'  1 

Br-82 

4x  10' 

4x  10' 

1  X  10' 

1  X  10* 

Carbon  (6) 

C-11 

1  x  10° 

6x  10' 

1  X  10' 

1  X  10' 

C-14 

4x  10' 

3x10° 

1  X  10' 

1  X  10' 

Calcium  (20) 

Ca-41 

Unlimited 

Unlimited 

1  X  10' 

1  X  10' 

Ca-^^ 

<  K  10' 

1  X  10° 

1  X  10" 

1  X  10' 

Ca-47  (a) 

3x  10° 

3x  10' 

1  X  10' 

1  X  10' 

Cadmium  (48) 

Cd-109 

3x  10' 

2x  10° 

1  X  10" 

1  X  10' 

Cd-I13m 

4x  10' 

5x  10' 

1  X  10^ 

1  X  10* 

Cd-li3^aj 

X  10° 

4x  10' 

1  X  lO' 

1  X  10' 

Cd-115n 

5x  10' 

5x  10' 

1  X  10' 

1  X  10' 

Cerium  (58) 

Ce-l.>y 

7x  10° 

2x  10° 

1  X  10^ 

1  X  10*  1 

Ce-141 

2x  10' 

6x  10' 

1  X  10' 

1  X  10' 

Ce-143 

9x  10' 

6x  10' 

1  X  10^ 

1  X  10* 

Ce-144(a) 

2  x  10' 

2x  10' 

1  X  lO'(b) 

1  X  10' 
(b) 

CaHfomtiim'f^*^ 

cf-:4^ 

4x  10' 

6  X  10^ 

1  X  10' 

1  X  10" 

Cf-249 

3x  10° 

8x10^ 

1  xl0° 

1  X  10^ 

Cf-25u 

2x  10' 

2  X  10^ 

1  X  10' 

1  X  10"  1 

44?  74 
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Radionuclide  (atomic  number) 

A, 

^2 

Activity 

concentra- 
tion lor 
exempt 

-•liaicriai 

Activity 

'     limit  f.T 
an  exempt 
consii;r-i 

;           flK'lH 

(TBq) 

(TBq) 

CBq/g^ 

^Bq^ 

Cf-251 

7x  10° 

7x  10^ 

1  X  lU 

]    X    !  (  1 

Cf-252 

5  X  10' 

3  X  10  ^ 

1  X  10' 

;                   ;     V      W  ]' 

Cf-253  (a) 

4x  10' 

4x  10' 

1  X  10^ 

1  X  10* 

C:-:34 

1  X  10^ 

1  X  10' 

;      ^      !  ;  ) 

Chlonne(17) 

Cl-36 

1  X  10' 

6x  10' 

1  X  lO" 

1  X  10"  1 

Cl-38 

2x  10' 

?x  10' 

1  X  10' 

1  X  10- 

Curium  (96) 

Cm-240 

4x  10' 

2x  10- 

-  lO' 

1  X  10' 

Cm-241 

2x10° 

1  X  10° 

1  X  in' 

Cm-242 

4x  10' 

1  X  10' 

1   X    !  '  ! 

!  X  10- 

Cm-243 

9x  10° 

1  X  10^ 

1  X  10^' 

!    X    ]{Y 

Cm-244 

2x  10' 

2  X  10-' 

1  X  10' 

1  X  10" 

Cm-245 

9x  10° 

9x  10^ 

X      '0" 

]     <     In 

Cm-246 

9x  10° 

9x  10^ 

1  X  10" 

1  X  10^ 

Cm-247  (a) 

3x  10° 

1  X  10' 

1  X  10° 

1  X  10*  1 

1 

Cm-248 

2  X  10' 

3x  10^ 

•  X  10° 

1  X  10^ 

Cobalt  (27) 

Co-55 

5  X  10 ' 

5x  10 

I  X  10' 

1  X  10" 

Co-56 

3  X  10 ' 

3x  10' 

1  X  10' 

1  X  10* 

Co-57 

1  X  10' 

1  X  10' 

1  X  10' 

1  X  10' 

Co-58 

1  X  10° 

1  xlO° 

1  X  10' 

1  X  h'' 

Co-58m 

4x  10' 

4x  10' 

1  X  10'» 

1  X  10' 

1  Co-60 

4  x  10 ' 

4x  10' 

1  X  lU' 

<  10' 
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1 

RaJi  onu  Jde  (atonuc  number) 

1 , 

A: 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

ChriUTiJun;    I- 

Cr-^i 

3x  10' 

3x  10' 

1  X  lO' 

1  X  10' 

Caesium  (55) 

I'-  !  2'^ 

:  <  10° 

4x  10° 

1  X  10^ 

1  X  10* 

Cs-1 - 

3x  10' 

3x  10' 

1  X  10^ 

1  X  10* 

Cs-],^: 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  10* 

C^-]M 

7  V  in ' 

7v  10' 

1  X  10' 

1x10* 

Cs-1  Urr: 

^    K    10' 

6x  10' 

I  X  la' 

1  X  10* 

c-  i  ■;-^- 

.  X  10' 

1  X  10° 

1  X  10* 

1  X  10' 

Cs-1 36 

5x  10' 

5x  10' 

1  X  10' 

1  X  10* 

Cs-i37  w 

2x  10° 

6x  10' 

1  X  10'  (b) 

1  X  10* 
(b) 

Copper  '  Z'^ 

C  u-^4 

6x  10° 

I  X  10° 

1  X  10^ 

1  X  10* 

Cu-67 

1  x  10' 

7x  10' 

1  X  10^ 

1  X  10* 

Dy^prcvium  '^^ 

D\i^'' 

2x  10' 

2x  10' 

1  X  10^ 

1  X  10' 

LK-165 

9x  10' 

6  x  10' 

1  X  10^ 

1  X  10' 

Dv-16fc  !d 

0  X  10 ' 

3x  10' 

1  X  10* 

1  X  10* 

hrbium  :  ^>- 

IzT-lM 

4x10' 

1x10° 

Ix  10* 

1x10' 

hr-i^ 

__  :■ "  ^  \  1 

3    A     10   ' 

1  X  10^ 

Ix  10* 

Furnpium  >  (> -^  ^ 

hu-U"- 

:x  10° 

2x10° 

1  X  10^ 

1  X  10* 

hu-  Us 

s  V  in' 

<;  V  10 ' 

Ix  10' 

1  X  10* 

' 

44J~h 
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Radionuclide  (atomic  number) 

A, 

^2 

Activity 
concentra- 
tion for 
exempt 

:na!crial 

Activity    1 
limit  for    1 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

^Bq/g) 

Hh 

Eu-!49 

2x  10' 

2x  10' 

1  X  <  '^^ 

X  10' 

Eu-150(short  lived) 

2x  \QP 

7x  10' 

1  X  10^ 

1  X  10^ 

Eu-150(lon,e  lived) 

7x  10' 

7  X  10 ' 

1  X  10' 

1  V  io<* 

Eu-,:.^ 

1  X  \(f 

1  X  10° 

1  X  10' 

X  10' 

Eu-152m 

8x  10' 

8x  10' 

1  X  10- 

X  10" 

Eu-154 

9x  10' 

6x  10' 

1  X  10' 

1  X  10* 

Eu-155 

2x  10' 

3x  10° 

1  X  10- 

■  X  10' 

Eu-156 

7  X  10 ' 

7x  10' 

1  X  10' 

X  10' 

Fluorine  (9) 

F-18 

1  X  10° 

6x  10' 

1  X  10' 

1  X  10' 

Iron  (26) 

Fe-52  (a) 

3x  10' 

3x  10' 

1  X  10' 

1  X  10* 

Fe-55 

4x  10' 

4x  10' 

<  10' 

Fe-59 

9x  10' 

9x  10' 

1  X  10' 

1  X  10' 

Fe-60  (a) 

4x  10' 

2x  10' 

1  X  lO' 

1  X  10' 

Gallium  (31) 

Ga-67 

7x10° 

3x  10° 

1  X  10^ 

1  X  10' 

Ga-68 

5  X  10 ' 

5  X  10 ' 

1  xlO' 

1  X  10' 

Ga-72 

4x  10' 

4x  10' 

1  X  10' 

1  X  10* 

Gadolinium  (64) 

Gd-146(a) 

5  X  10 ' 

5  X  10 ' 

1  X  10' 

1  X  10' 

Gd-148 

2x  10' 

2  X  10^ 

1  X  10' 

1  X  10* 

Gd-153 

1  x  10' 

)  X  10° 

1  X  in- 

ii 

■■       X       '   .   ■         'i 

Gd-159 

3x  10° 

6x  10' 

1  X  10-  1 

^ j! 

1  X  10'  II 

Federal  Register / Vol.  65,  No.  137 /Monday,  July  17,  2000 / Proposed  Rules 


44377 


1 

Radionuclide  (atomic  number) 

A, 

A: 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

( icniianium  ''^2' 

:;  Gvb^(d) 

5  X  10 ' 

5x  10' 

1  X  10' 

1  X  10' 

Ge-71    " 

4x  10' 

4x10' 

1  X  10' 

1  X  10* 

Ge- 

J  X  10 ' 

3x  10' 

1  X  10' 

1  X  10' 

r 

"  Ha! mum  (72) 

I    H;  172(a) 

6x  10' 

6x  10' 

1  X  10' 

1  X  10* 

Hi  175 

^  X  10° 

3x  10° 

1  X  10^ 

Ix  10* 

Hr--- 

2x  10° 

5x  10' 

1  X  10' 

1  X  10* 

H'i^: 

Unlimited 

Unlimited 

1  X  10- 

1x10* 

Mercurv  (80) 

tic-  iy4  (a) 

1  X  10° 

1  x  10° 

1  X  10' 

1  X  10* 

li  In :195m(a) 

3x  10° 

7x  10' 

1  X  lO' 

1  X  10* 

i    H-197 

2x  10' 

1  X  10' 

1  X  10^ 

1  X  10' 

li   H^  ■  ^"iii 

1  X  10' 

4x  10' 

1  X  10- 

1  X  10* 

•A 

5x  10° 

1  X  10° 

1  X  10- 

1  X  lO' 

Holmium  (67) 

r 

4x  10' 

4  X  10 ' 

1  X  10^ 

Ix  10* 

Ho- 166m 

6x  10' 

5x  10' 

1  X  10' 

1  X  10* 

l.v,nr    ^  . 

1  M2^ 

6x  10° 

3x10° 

1  X  10^ 

1  X  10' 

1-124 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  10* 

1-12^ 

2x  10' 

3x  10° 

1x10^ 

1  X  10* 

1-126 

2x  10° 

1  X  10° 

1  X  10^ 

1  X  10* 

1-129 

Lniimiied 

Unlimited 

1  xlO^ 

1  X  lOM 

44:{7H 
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Radionuclide  (atomic  number) 

A, 

_ 

^2 

Activity 
concentra- 
tion for 

exempt 

maitTi.ii 

Activity 

limit  for 

an  exempt 

consien- 

(TBq) 

(TBq) 

rRq/2^ 

(V,Q^ 

1-131 

3x  10° 

7  X  10 ' 

1  X  J  <  i- 

X  10* 

1-132 

4x  10' 

4x  10' 

1  X  10' 

1  X  10' 

1-133 

7x10' 

6x  10' 

I  X  10' 

1  X  10* 

1-134 

3  x  10 ' 

3x  10' 

1  X  10' 

i  X  10' 

1-135  (a) 

6x  10' 

6x  10' 

1  X  10' 

1  X  10* 

Indium  (49) 

ln-111 

3x  10° 

3x  10° 

1  X  10= 

1  V  '0^ 

In- 113m 

4x  10° 

2x  10° 

1  X  10-' 

1  X  10' 

In-114m(a) 

1  X  10' 

5x  10' 

1  X  10^ 

1  X  10* 

In- 115m 

7x  10° 

1  X  10° 

. 

.  iU^ 

Iridium  (77) 

It- 189  (a) 

1  X  10' 

1  X  10' 

1  X  10- 

1  X  10' 

Ir-190 

7  X  10 ' 

7x  10' 

1  X  10' 

1  X  10* 

Ir-192 

I  X  10°(c) 

6x  10' 

1  X  10' 

1  X  10' 

Ir-194 

3x  10' 

3x  10' 

1  X  10^ 

1  X  10' 

Potassium  (19) 

K-40 

9x  10' 

9x  10' 

1  X  lO' 

1  X  10* 

K-42 

2x  10' 

2x  10' 

1  X  Itf 

1  X  10* 

K-43 

7x  10' 

6x  10' 

1  xlO' 

1x10* 

Krypton  (36) 

ff 

1  X  10' 

Kr-81 

4x  10' 

4x  10' 

1  X  10' 

Kr-85 

1  X  10' 

1  X  10' 

Ix  10* 

Kr-85m 

8x  10° 

3x10° 

1  V  in' 

I  V  inio 

Kr-87 

2  X  10 ' 

2x  10' 

1  X  10-  1 

1  X  10' 
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RiJionucIide  (atomic  number) 

■ 

A, 

A^ 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq)        II 

Lanthanum  Ol) 

La- 137 

3x  10' 

6x  10° 

1  X  10' 

1  X  10' 

La- 140 

4x  10' 

4x  10' 

1  X  10' 

1  X  10' 

Lutetium(7l)                                           j 

Lu-172 

6x  10' 

6x  10' 

1  X  10' 

1  X  10* 

Lu-173 

8x  10° 

8x  10° 

1  X  10^ 

1  X  10' 

Lu-174 

9x  10" 

9x  10° 

1  X  10= 

1  X  10' 

Lu-174m 

2x  10' 

I  X  10' 

1  X  10^ 

1  X  10' 

Lu-177 

3x  10' 

7x  10' 

1  X  10' 

1  X  10' 

!    M.njr^e^'iirr  '  '  2 

Mg-28  (a) 

3x  10' 

3x  10' 

1  X  10' 

1  X  10' 

\!,tfl-:at:'.M.     .^ 

Mn-S2 

3  X  10 ' 

3  X  10 ' 

1  X  10' 

1  X  10' 

i 

unlimited 

Unlimited 

1  X  10' 

1  X  10' 

Mr:---, 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  lO*" 

Mn-56 

3x  10' 

3  X  10 ' 

1  X  10' 

1  X  10'  1 

^1^•l'vrxiLn^Jm  1,42; 

Mo-93 

4x  10' 

2x  10' 

1  X  10^ 

1  X  10* 

Mo-99  (a) 

1  X  10° 

6x  10' 

1  X  10^ 

1x10* 

1   Nirroeen  ^  " 

i     N-P 

9x  10' 

6x  10' 

1  X  10^ 

1  X  10' 

Sodium  (1 1) 

N.I :: 

.  in' 

5  X  10 ' 

1  X  10' 

1  X  10* 

i  Na-:^ 

1       2x10' 

2  X  10 ' 

1  X  10' 

1  X  10' 

44380 
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1    Radionuclide  (atomic  number) 

A, 

A2 

Activity 
concentra- 
tion for 
exempt 

Muticrial 

Activity 

limit  for 

an  exempi 

consign- 

1 

M 

il 

(TBq) 

(IHq^ 

CBq/e^ 

■  ! 

NioH!i]m(41) 

i 
1 

i|  N^>-''3m 

4x  10' 

3  X  10' 

1 

Nb-94 

7  X  10 ' 

7x  10' 

1  X  10' 

1       1  X  in* 

Nn-  /^. 

1  X  10° 

1  X  iU 

1  X  iu 

'              !    *     i  '  ^ 

Nb-97 

9x  10' 

6x  10' 

1  X  10' 

I  X  10" 

i 

ji    \::    O.nium(60) 

1  Nd-147 

6x  10° 

6x  10' 

'                   '■«■(( 

*      t  ■  ■ 

i , 

6  X  10 ' 

5x  10' 

*    ;  M 

1  X  10° 

Nickel  (28) 

1  Ni-59 

Unlimited 

TTnlimited 

*  i  '■ 

1  \.,,. . 

4x  10' 

ix  lU' 

<  10^ 

Ni-65 

4x  10' 

4x  10' 

;  <  10' 

«     ;  i  1' 

Nrpiuf!;,jm(93) 

Np  ... 

4x  10' 

4x  10' 

<  10' 

1    X    10 

Np  :  ^6(short-lived) 

2x  10' 

2x  10° 

1  X  10^ 

1  X  10' 

Nj   1^6<  long-lived) 

9x10° 

2  X  10^ 

1  X  10^ 

1  X  10' 

Np-237 

2x  10' 

2  X  10^ 

1  X  10° (b) 

i  X  lU 

\;        :    50 

7x  10° 

4x  10' 

1  X  10- 

'      «       ■  '■  1 

Osmium  (76) 

Os      - 

1  X  10° 

1x10° 

— ~ ^ -♦- 

1  X  10' 

1  <   ii'^ 

0<:-101 

1  X  10' 

''  X  '0° 

«  ii >' 

:    '■    \'i 

Os-iyim 

4x  10' 

3x  10' 

1   X    'ii 

1 

1  Os-193 

2x  10° 

6  X  10 ' 

1  X  10^ 

1  X  10* 

1  Os-!94fa) 

3x  10' 

3  X  10 ' 

1  X  lo'  ; 

.-     '  '  >' 
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44381 


R.Kli  ruclide  (atomic  number) 

A, 

A: 

Activity 
concentra- 
tion for 
exempt 
material 

Activity    | 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

Pn  -phorus(15) 

P-32 

5  X  10 ' 

5x  10' 

1  X  10^ 

1  X  10' 

P-33 

4x  10' 

Ix  10° 

1  X  10' 

1  X  10* 

P'   !,.Knnium  ci . 

Pa-230  (a) 

2x  10° 

7  X  10- 

1  X  10' 

1  X  10" 

Pa-231 

4x  10° 

4x  10^ 

1  X  10° 

1  X  10^ 

p.i-:^- 

5x  10° 

7x  10' 

1  X  lO' 

1  X  10' 

Lead (8; 

Pb-201 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  10' 

Pb-202 

4x  10' 

2x  10' 

1  X  10^ 

1  X  10* 

Pb-20^^ 

4x  10° 

3x  10° 

1  X  lO' 

1  X  10* 

Pb-205 

Unlimited 

Unlimited 

1  X  lO-* 

1  X  10' 

Pb-210(a) 

1  X  10° 

5  X  10' 

1  X  10' (b) 

1  X  10" 

(b) 

7  X  10 ' 

2  X  10 ' 

1  X  10'  (b) 

Ix  10' 

(b) 

r..u\.u' -1.11-^(46) 

Pd-103(a) 

4x  10' 

4x  10' 

1  X  10^ 

1  X  10* 

Pd-107 

Unlimited 

Unlimited 

1  X  10' 

1  X  10* 

J   i'a  :-- 

.X  10° 

5  X  10 ' 

1  X  10' 

1  X  10* 

;;    f'r-rnctnium  (61) 

li  Pnvi4; 

3x  10° 

3x  10° 

1  X  lO' 

1  X  10* 

Pni-144 

7^  10' 

7  X  10 ' 

1  X  10' 

Ix  10* 

i    Pm   i4^ 

3x  10' 

1  X  10' 

1  X  10^ 

1  X  10' 

!   Pri,  ;-.r 

4x  10' 

2x  10° 

1  X  10" 

1  X  10' 

44:182 
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1 

Radionuclide  (atomic  number) 

A, 

A2 

corKentra 
tion  t\ir 
exempt 
material 

1               ■  - 

j      Activity 

:    .in  cxcfnpi 

1         Hicrv 

(TBq) 

(TBh 

,          Bq-g^ 

i          B^ 

P'v  '48m  (a) 

8x  10' 

■  X  10  ' 

;  .,  10 

\        ;  X  io' 

Fm-149 

2x  10° 

6x  10' 

'■  ',  i  1 ) 

t        — 1 

r'-i:    ;>1 

2x  10° 

6x  10' 

1  X  IfV 

1  y  in* 

-   :..niu '11(84) 

' 

Po-210 

4x  10' 

.  X  10- 

'      »       i  '  ' 

i                  ;      «      ^  '' 

Praseodymium  (59) 

Pr  :  ij 

4x  10' 

-■*     s 

'   »   i''" 

!              '     n     M  i " 

Pr     : 

3x  10° 

6x  10' 

1  X  10' 

1  ,  :m- 

Platinum  (78) 

Pt-188(a) 

1  x  lu 

i  X  10 ' 

'  V   H' 

1 

Pt-191 

4x  10° 

3x  10° 

•      jM- 

xiO^ 

Pt-193 

4x  10' 

-*     «       ''  \  '• 

1.       1  j  S  ' 

«.      :  i  ' 

Pt-193m 

4x  10' 

5  X  10 ' 

1  X  in^ 

1  V  10" 

Pt-195m 

1  X  10' 

5  X  10 ' 

1  X  lU- 

i  X  lu' 

Pt-197 

2x  10' 

6x  10' 

1  X  10- 

<  nr 

Pt-197m 

1  X  10' 

6x  10' 

I  X  10^ 

1  X  10* 

Plu:    :     .;n(94) 

1 

Pu-236 

3x  10' 

3  X  10^ 

1  X  10' 

1 
I  X  10*  j 

^>..  :  ^ 

2x  10' 

2x  10' 

1  X  10^ 

1  X  lOM 

I  Pu-?^8 

1  X  10' 

1  X  10^ 

H         i    '    * 

P-,;  ,2    ,., 

1  X  10' 

1  X  10^ 

1  X  10" 

1  X  10' 

i*u  :40 

1  X  10' 

<  10^ 

1  X  10° 

1  X  10^ 

1  Pu-241  fa) 

4x  10' 

6  X  10  ^ 

1  V  10^ 

!    *      ■  ' 

1  P-j  .42 

1  X  10' 

I  X  10^ 

1  X  10"  i 

1  X  10' 
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44.01  i 


11 


Radionu^  ihJe  i.iti'mic  rumher) 

A, 

^2 

Activity 
concentra- 
tion for 
exempt 
material 

Activity     1 

limit  for    B 

an  exempt  B 

consign-    H 

ment       | 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

Pu-:44    .1 

J  V  10 ' 

1  X  10' 

1  X  10° 

1  X  10" 

Radium  '  ^^ 

Ra-223  (a) 

4x  10' 

7  X  10^ 

Ix  10^  (b) 

1  X  lO' 
(b)  1 

Ra-224  (a) 

4x  10' 

2  X  10^ 

1  X  10'  (b) 

1  X  10* 

tb) 

Ra  :25fal 

2x  10' 

4x  10' 

Ix  10^ 

1  X  10* 

Ra  226w 

2x  10' 

3  X  10 ' 

1  X  10' (b) 

1  X  10" 

(b) 

R a  228(a) 

6x  10' 

2  X  10 ' 

1  X  10' (b) 

1  X  10' 

(b) 

Ruhidiuni  1  *" 

Rb-81 

2x  10° 

8  X  10 ' 

1  X  10' 

1  X  10*  1 

Rb-83(ai 

:  <  10° 

-A     10° 

1  X  lO' 

1  X  10* 

Rb-H4 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  10* 

Rh-^^ 

5x  10' 

5x  10' 

1  X  10^ 

1  X  10' 

Rb-87 

Unlimited 

Unlimited 

1  X  10" 

1  X  10'  1 

Rbfnai 

Unlimited 

Unlimited 

1  X  10" 

1  X  10'  j 

Rhenium  (75) 

Re  1H4 

1  X  10° 

1x10° 

I  X  10' 

1  X  10* 

Re-l54rri 

•  .  10° 

1     .,.    1  aO 

Ix  10^ 

1  X  10* 

Re!  86 

:  .  10° 

6x  10' 

1  X  lO* 

1  X  10* 

Re- 187 

Unlimncd 

Unlimited 

1  X  10* 

1x10' 

Re-188 

;  ^  10' 

.:  ,     ••">  ' 

1  X  XO" 

1  X  10* 

Re-ls9  I  a 

3x  10° 

6x  10' 

1  X  10^ 

1  X  10* 

Remat; 

I  n:in::ted 

Unlimited 

1  X  10* 

1  X  10' 

44.184 
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Radionuclide  (atomic  number) 

A, 

I       

A2 

A^tiv  its 

convcntr.! 

tiiTi  1.  >r 

exempt 

•ndteruiJ 

Activity 

1     limi!  for 
:    an  cxenipi 
1     .onsieii       1 

1 

(TBq) 

(TBq) 

(Bq/g) 

1  Rhodium  (45) 

i 

"     K-      r; 

2x  l(f 

■    ,     hi 

X        i   i   i 

"— Hi 

1  R:.m 

4x  \(f 

3x  10° 

1  X  10^ 

i     »     i  (  ■ 

1  Rh-102 

«C     V       i: 

~   V  10' 

•    «:    in 

j  Rh-I02m 
1 

2x  10" 

«       ;  •  ; 

!    «    ■  '  >■ 

1  X  10' 

1  Krh:03m 

4x  10' 

4x  10' 

1  X  10" 

1  X  10* 

1  Rh-I05 

1  X  ]n' 

"     «      i  i  ' 

^    ,    10- 

».     \  '  i 

1    Rao.  '      ^6) 

Rn-222(a) 

3  X  10 ' 

4x  10^ 

1  X  10' (b) 

1  xlO« 

(b) 

1  Ruthenium  (44) 

1 

Ru-97 

5x  10° 

3  X  10° 

:    ^    iU 

, 

R.    -03(3) 

2x  10° 

2x  10" 

1  X  10^ 

1  X  lO" 

Ru-105 

1  X  10° 

6x  10 

1  X  10' 

1  xlO*  1 

Ru-106(a) 

2x  10' 

2  X  10' 

1  X  lO'(b) 

i    A    iU 

(b) 

Sulphur (16) 

S-3i 

4x  10' 

3x  10° 

1  X  10-' 

1  X  lO** 

Antimony  (51) 

Sb-122 

4x  10' 

4  X  10' 

1  V  10-^ 

i 

N''-    _;-• 

6x  10' 

6x  10' 

.  10' 

1  X  10" 

N"'-    25 

2x  10° 

1  X  10° 

1    X    10^      : 

i  ».  ]if 

sh-126 

4  x  10 ' 

4x  10' 

1  X  in' 

1  V   !()■ 

1    N.a;iJium(21) 

1         N.      4, 

5x  10'    1 

5  X  10  '    i 

t.         !    i    ■ 

■     ^    iM      j 
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44  ^hT) 


Radionuclide  -jti^^miv  number) 

1 

-^2 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

! 

(TBq) 

(TBq) 

(Bq/g) 

(Bq)       1 

Sc-46 

<;  V  10 ' 

5x  10' 

1  X  10' 

1  X  10* 

S.-4~ 

1  X  10' 

7  X  10 ' 

1  X  10^ 

1  X  10* 

Si^  -4^ 

3  X  10 ' 

3x  10' 

Ix  10' 

1  X  10' 

Scienium(34) 

ix  10° 

3x  10° 

1  X  10^ 

1  X  10* 

Se-7v 

-  .  10' 

2x  10° 

1  X  10' 

1  X  10' 

Silicon  (14) 

S:-i 

•   .  10' 

6x  10' 

1  X  10^ 

1  X  10* 

S.-32 

^  «  10' 

5x  10' 

1  X  10^ 

1  X  10*  1 

Samarium  (62) 

Snv  !4^ 

'   V   10' 

1  X  10' 

1  X  10^ 

1  X  10'  1 

Sni-  u" 

Unlimited 

Unlimited 

1  X  10' 

Ix  10* 

Srri-;^  i 

^  .  10' 

1  X  10' 

1  X  10* 

Ix  10* 

Sm-153 

Qy  tno 

fi  V  in' 

1  X  10^ 

1  X  10* 

R 

Tin  rsn^ 

Sn-i  l.^>  ;a 

-  ■    10^ 

2x  10° 

1  X  10^ 

1  X  10' 

Sn-117m                                                   1 

7x  10° 

4  X  10 ' 

Ix  10^ 

Ix  10* 

Sn-i  !-■'!' 

1  r\ : 

^x  10' 

1  X  10^ 

1  X  10' 

Sn  ;;;n-  a 

^  .  10' 

9x  10' 

1  X  10' 

Ix  10' 

Snl23' 

8  X  10 ' 

6  X  10 ' 

1x10* 

1  X  10* 

Sn-i:^ 

^  .  10' 

4x  10' 

Ix  10^ 

1x10' 

Sn-lZbiai 

'  .  10' 

4x  10' 

1  X  10' 

1  X  lO' 

StrontiuiTH  38) 

Sr-82  fa^ 

:  >  :o-' 

2x  10' 

Ix  10' 

1x10* 

44:^86 
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RiJ:  'nuclide  (aiormc  numoer; 

^y 

^2 

con^enira 
tion  for 
exempt 

maienji 

1 

iuiiit  :   '     \ 
an  exempi  i 
consign- 

n>enr        1 

(TBq) 

(IB, 

Bq/g) 

B. 

Sr-^'^ 

2x  10° 

2  V  10° 

^  X  10^ 

1  V  m*' 

Sr-85m 

5x  10° 

5  X  10"              1  X  10- 

■^  .  i  r 

Sr-87m 

3x  10° 

3x  10° 

1  X  10^ 

I  X  10* 

Sr-89 

6x  10' 

6  X  10 ' 

Ix  10^ 

1  X  10'  1 

Sr-90  (a) 

3x  10' 

3  X  10 ' 

1  X  10^  (b) 

1  X  10' 

Sr  s>i  (a) 

3  X  10 ' 

3x  10' 

1  X  10 

I  X  10^ 

Sr--»2  (J 

1  X  10° 

3x  10' 

1  X  10' 

1  X  10* 

Tritium  (]) 

1 

T^  H-  > 

4x  10' 

4  X  10' 

1  X  lu 

'I.in:jiu!n(73) 

Ta-178(lone-lived) 

1  x  10° 

8  X  10 ' 

1  X  10' 

1  X  10* 

"T           '    -  , 

3x  10' 

^  X  10' 

!  V  !0' 

»      '  '  ■        '■ 

;!  Li  ■ :  ^ : 

9x  10' 

5  X  10' 

<  10' 

1  X  10' 

Terbium  (65) 

Tb- .  :> , 

4x  10' 

4x  10' 

'     Y    'O'* 

'  y  10^ 

Tb-t58 

1  X  10° 

1  X  10° 

1  X  10' 

1  X  lO'' 

Tb-160 

1  X  10° 

6x  10' 

1  X  10' 

1  X  10* 

Technetium  (43) 

Tv-95m(a) 

2x  10° 

2x  10° 

1  X  10' 

1  X  10" 

:      ''  ,  -  wf, 

4x  10' 

4x  10' 

1  X  10' 

1  .  :  ^^ 

Tc-96m  (a) 

4x  10' 

4x  10' 

1  X  10^ 

1  V  in^ 

T:      0- 

Unlimited 

Unlimited 

I  X  10' 

! 

.    10' 

1  Tc-97m 

4x  10' 

1  X  10° 

1  X  10^ 

1  X  10' 

1  Tc-98 

8x  10' 

7x  10' 

1  X  10' 

1  X  10* 
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44Jii7 


Rddionuciidc  ^  atomic  nuiTiDer) 

1 

i 

^, 

p _— ~~.-™- , 

^2 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

T.-^^w 

:  <  10' 

9x  10' 

1  X  10" 

1  X  10^ 

Tc-99m 

1  X  10' 

4x  10° 

Ix  10^ 

1  X  10' 

TtMluriuni  ■:  '^2) 

Tc-i:, 

:  V  10° 

2x10° 

1  X  10' 

1  X  10" 

Te-12lm 

^  .  10° 

3x  10° 

1  X  10^ 

1  X  lOM 

Te  123m 

8x  10° 

IxlQP 

Ix  10^ 

1  X  10' 

Tc-i:>m 

,, 

■-  .     r,  1 

1  X  lO' 

1  X  lOM 

Tei;-^ 

: '.  10' 

7x  10' 

Ix  10' 

1  X  lOM 

Te-127m(aj 

2x  10' 

5  X  10' 

1  X  10' 

1  X  10' 

Te-i:^ 

7x  10' 

6x  10' 

Ix  10^ 

1  X  10* 

Tc-i:9m  !a' 

5X   10' 

4  X  lU 

1  X  10' 

1  X  10* 

Te-i  ^im  .a^ 

-  .  10' 

5  X  10 ' 

1  X  10' 

1  X  10* 

Tc-i:^:  la^ 

5x  10' 

4  X  10' 

1  X  10^ 

1  X  10' 

Thiinuni  f  "-^n 

Th-::~ 

1  X  10' 

5x  10' 

1  X  10' 

1  X  10* 

Th  :28(a) 

5x  10' 

1  X  10' 

1  X  10°  (b) 

1  X  10" 

(b) 

T  b.  -  ""29 

5x10° 

5x  10^ 

I  X  10°  (b) 

1x10' 

(b) 

rh-230 

1  X  10' 

1  X  10' 

1x10° 

1  X  10* 

Th-r- 

4x  10' 

2  X  10^ 

1  X  10' 

1  X  10' 

Th-:3: 

Unlimited 

Unlimited 

1  X  10' 

5 

1x10 

1    rh:34(a) 

3x  10' 

3x  10' 

1  X  10' (b) 

1  X  10^ 

(b) 

rh^nai/ 

Unlimited 

Unlimited 

1  X  10° (b) 

1  X  10' 

(b) 

44JHH 
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kauiuiiuciiue  ^atomic  number) 


ianium(22) 


1 1-44  (a) 


Thallium  (81) 


Tl-200 


ii-201 


T!-202 


TI-204 


Thulium  (69) 


Tm-167 


Tm-171 


ruum(92) 


U-230  (fast  lung  absorptionKa)(d) 


U-230  (medium  lung 

ihN  rp::on)(a)(e) 


U-230  (slow  lung  absorption)(a)(0 


A, 


(TBq) 


5x  10 


9x  10 


A 


(TBq) 


4x  10' 


Activity 
concentra- 
tion for 
exempt 
material 


JMsL 


I  X  10' 


9x  10 


1  X  10' 


2x  \QP 


1  X  10' 


7x  10° 


3x  10° 


L  232  (fast  lung  absorptionXd) 


?    T      -)-^-) 


medium  lung  absorption)(e) 


U-232  (slow  lung  absorption )(0 


U-233  (fast  lung  absorption)(d) 


lung  absorption )(e) 


Uig  absorption)(f) 


U-234  (fast  lung  absorption)(d) 


n-2'^4  (medium  lung  absorptionKe) 


4x  10' 


4x  10' 


4x  10° 


2x  10° 


7x  10' 


I  X  10' 


1  X  lO' 


1  X  10^ 


I  X  lO* 


8x  10 


6x  10 


4x  10' 


I  X  10 ' 


4x  10' 


3x  10' 


4x  10' 


4x  10' 


I  X  10' 


4x  10' 


4x  10' 


4x  10' 


4x  10' 


4x  10' 


4x  10^ 


1  X  10- 


I  X  10^ 


1  X  lO"* 


1  X  10' (b) 


1  X  10' 


3  X  10^ 


I  X  10- 


7  X  10' 


I  X  10' 


9  X  10  - 


2  X  10- 


6x  10 


9x  10- 


2x  10^ 


I  X  10' 


I  X  10° (b) 


1  X  10' 


1  X  10' 


1  X  10' 


Activity 

limit  for 

an  exempt 

consign 

ment 


1  X  lu- 


1  X  10' 


1  X  10' 


1  X  10' 


ment       ■ 


1  X  10' 


1  X  10* 


10* 


1  X  10* 


1  X  10'' 


— j 


1  X  10" 


I  X  10' 


1  X  10' 


1  X  10^ 

(b) 


I  X  10^ 


1  X  10^ 


1  X  10' 


1  X  r 


1    X 


1   X   1< 


X  in- 


1    X    li 
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Radionuclide  (atomic  number) 

A, 

A2 

Activity 
concentra- 
tion for 
exempt 
material 

Activity 
limit  for 
an  exempt 
consign- 
ment 

(TBq) 

(TBq) 

(Bq/g) 

(Bq) 

U-234  (slow  lung  absorption)(0 

4x  10' 

6x  10-'- 

1  X  10' 

1  X  10' 

U-235  (all  lung  absorption 
types)(a),(d).(e),(0 

Unlimited 

Unlimited 

1  X  10' (b) 

1  X  10' 

(b) 

U-236  (fast  lung  absorption)(d) 

Unlimited 

Unlimited 

1  X  10' 

1  X  10' 

U-236  (medium  lung  absorption")(e) 

4x  10' 

2x  10^- 

1  X  10^ 

1  X  10' 

U-236  ^siou  lung  aDsorpuonntJ 

4x  10' 

6x  10' 

1  X  10' 

1  X  10' 

U-238  (all  lung  absorption 
types)(d).(e),(f) 

Unlimited 

Unlimited 

1  X  10' (b) 

1  X  10' 

(b) 

U  (nat) 

Unlimited 

Unlimited 

1  X  10°  (b) 

1  X  10^ 

(b) 

U  (enriched  to  209c  or  less)(g) 

Unlimited 

Unlimited 

1x10^ 

1x10^ 

U (dep) 

Unlimited 

Unlimited 

1  X  10° 

1  X  10- 

Vanadium  (23) 

V-4S 

4x  10' 

4x  10' 

1  X  10' 

1  X  10' 

V-49 

4x  10' 

4x  10' 

1  X  10* 

I  X  10' 

Tungsten  (74) 

W-178(a) 

9x  10° 

5x  10° 

1  X  10' 

1  X  10* 

W-181 

3x  10' 

3x  10' 

1  X  10^ 

1  X  10' 

W-185 

4x  10' 

8x  10' 

1  X  10' 

1  X  10' 

W-187 

2x  10° 

6x  10' 

1  X  10= 

1  X  10* 

W-188(a) 

4x  10' 

3  X  10 ' 

1  X  10^ 

1  X  10' 

Xenon  (r-i 

Xe-122(a) 

4x  10' 

4x  10' 

1  X  10^ 

1  X  10' 

Xe-123 

2x  10° 

7x  id' 

1  X  10^ 

1  X  10" 

Xe-12-7 

.X  10° 

2x  10° 

1  X  m' 

1  X  10' 

Xe-131ir, 

4x  10' 

4x  10' 

1  X  10* 

1  X  10* 
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Radionuclide  (atomic  numDer) 

A, 

A2 

codvcntrj 
tioii  tor 
exempt 

iTl.ilcriai 

■ 

i      iinut  r-^r     i 
dii  exempt   i 
consign- 

(TBq) 

(TBq) 

(Bq/g) 

(Bq 

Xe-133 

2x  10' 

1  X  10' 

»       ■  ■  J 

Xe-135 

3x  10° 

2x  10° 

1  X  10' 

1  X  i( 

I 
t  ■nam (39) 

Y-87  (a) 

1  X  10° 

i  .  10° 

1     y     10' 

!  V  '■■•* 

Y-88 

4x  10' 

4x  10' 

1     X     10' 

1  X  P- 

Y-90 

3x  10' 

3x  10' 

1                                               || 

Y-91 

6x  10' 

fix  in' 

1  X  10' 

1  V  in^ 

Y-91m 

2x  10° 

2x  lU" 

■     ■  Ti  " 

«     '  '  '' 

Y-92 

2x  10' 

2x  10' 

;       ^       '  M" 

,     '■  i  ) 

Y-93 

3x  10' 

3  X  10 ' 

1  X  10^ 

1  X  10' 

Ytterbium  (79) 

1 

Yb-169 

4x  10° 

1  X  10° 

1  X  10- 

n 

Yb-175 

3  xqO' 

9x  10' 

1  X  10-' 

1  X  10' 

Zinc  (30) 

ij 

Zn-65 

2x  10° 

2x  10° 

1  X  10' 

1  X  10^ 

Zn-69 

3x  10° 

6x  10' 

.  10^ 

1  X  10" 

Zn-69m  (a) 

3x  10° 

fix  10' 

1  X  in^ 

1    V    10" 

Zirconium  (40) 

1 

Zr-88 

3x  10° 

3x  10° 

1  X  10- 

' ' '  1 

Zr-93 

Unlimited 

Unlimited 

1  X  10' (b) 

1  X  10' 
(b) 

Zr-95  (a) 

2x  10° 

8x  10' 

1  V  in' 

^    ^    10" 

1  Zr-97  (a) 

4x  10' 

4x  10' 

1  X  10- (b) 

1  X  lO' 

1 
1 

1 

Federal 
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(a) 

1    and' or  A 

wiiues  include  contrshutions  from  daughter  nuclides  with  half-lives  less  than  10  days 

1 

(b) 

f'arcn'  nu^  in 

Ic^  an  !  'heir  progeny  mcluded  in  secular  equilibrium  are  listed  in  the  following: 

Sr-90 

Y-90                                                             '■  '^ 

1 

1 

Zr-93 

Nfb-93m 

Zr-97 

Nb-97 

Ru-106 

Rh-106 

Cs-137 

Ba-I37m 

Ce-134 

La- 134 

Ce-144 

Pr-144 

Ba-140 

La- 140 

1 

Bi-212 

Tl-208  (0.36),  Po-2 12  (0.64) 

1 

Pb-210 

Bi-210,Po-210 

Pb-212 

Bi-2 1 2,  Tl-208  (0.36),  Po-2 1 2  (0.64) 

Rn-220 

Po-2 16 

Rn-222 

Po-2 1 8,  Pb-2 14,  Bi-2 14,  Po-2 14 

Ra-223 

Rn-2 1 9,  Po-2 1 5,  Pb-2 1 1 ,  Bi-2 1 1 ,  TI-207 

Ra-224 

Rn-220,  Po-2 16,  Pb-212.  Bi-212,  Tl-208  (0.36),  Po-2 12  (0.64) 

Ra-226 

Rn-222,  Po-218,  Pb-214,  Bi-214,  Po-214.  Pb-210,  Bi-210,  Po-210 

Ra-228 

Ac-228 

Th-226 

Ra-222,  Rn-2 18,  Po-214 

Th-228 

Ra-224,  Rn-220,  Po-2 16,  Pb2l2,  Bi-212,  T1208  (0.36),  Po-2 12  (0.64) 

Th-229 

Ra-225,  Ac-225.  Fr-221,  At-217,  Bi-2 13,  Po-2 13,  Pb-209 

Th-nat 

Ra-228,  Ac-228,  Th-228,  Ra-224,  Rn-220,  Po-2 16,  Pb-212,  Bi-212,  Tl-208 

1 

I 

(0.36), 

Po-2 12  (0.64) 

Th-234 

Pa-234m 

U-230 

Th-226,  Ra-222,  Rn-2 18,  Po-214 

1 

U-232 

Th-228,  Ra-224,  Rn-220,  Po-2 16,  Pb-212,  Bi-212.  Tl-208  (0.36),  Po-2 12 

1 

(0.64) 

U-235 

Th-231 

U-238 

Th-234,  Pa-234m 

U-nat 

Th-234,  Pa-234m,  U-234,  Th-230,  Ra-226,  Rn-222,  Po-218.  Pb-214,  Bi- 

214,Po-214, 

Pb-210,  Bi-210,  Po-210 

U-240 

Np-240m 

Np-237 

Pa-233 

Am-242m 

Am-242 

Am-243 

.  Np-239 

(c) 

Tht'  Oiiarilil) 

nu>  DC  aetcrmined  from  a  measurement  of  the  rate  of  decay  or  a  measurement  of  the 

1 

1 

radidtKn,  level  at  a  prescribed  distance  from  the  source. 

(d) 

These  valuer 

apply  only  to  conp.  unds  of  uranium  that  take  the  chemical  form  of  UFg,  UO,?,  and 

U02(N03)2  in  both  normal  and  accident  conditions  of  transport. 

(e) 

The-^e  valuer 

appi  V  only  to  compounds  of  uranium  that  take  the  chemical  form  of  UO3,  UF4,  UCI4 

an  J  hexavait 

nt  compounds  in  both  normal  and  accident  conditions  of  transport. 

(0 

These  values 

apply  to  all  compounds  of  uranium  other  than  those  specified  in  (d)  and  (e)  above. 

(g) 

These  values 

apply  to  unirradiated  uranium  only. 

w^e') 

f(l)  is  me  t  a 

4 

ction  of  activity  or  activity  concentration  of  radionuclide  i  in  the  mixture; 

44Jf<. 
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Table  II.  BASIC  RADIONUCLIDE  VALUES  FOR  UNKNO.\ 

MIXTURES 


SOR 


Radioactive  contents 

A, 

A, 

Activity 
concentra- 
tion for 
exempt 
material 

T " — ■ 

Activity 
limits  for 
exempt 
consign- 
ments 

TBq 

TBq 

Bq/g 

Bq 

Only  beta  or  gamma  emitting 
nuclides  are  known  to  be 
present 

0.1 

0.02 

1  xlO' 

1  xlO* 

Only  alpha  emitting  nuclides 
are  known  to  be  present 

0.2 

9x10' 

1  xlO' 

1  X  10" 

N-  -e'eva-*  ^a*a  are  available 

0.001 

Q  X  -  '^■'^ 

''    *   "*  H'' 

'   ».  10 

X(i)  is  the  appropriate  value  of  A,  or  A2,  or  the  ac*  v  rv  c:  Kent  at  0    '-^  exen^ct  naie'  al  or 
the  activity  limit  for  an  exempt  consignment  as  ape  oc^  ate  for  the  adof^uc  ae     ar  a 
X„  is  the  derived  value  of  A^  or  A2,  or  the  activity  concerrraic    *     exe  ^  c  'material  or  the 
activity  limit  for  an  exempt  consignment  in  the  case  of  a  mixture.  (Issue  2) 
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BILLING  CODE    -590-01-0 


FIG.  4.  Category  HI- YELLOW  label.  The  background  colour  of  the  upper  half  of  the  label  shall  be  yellow  and  the  lower  half 
white,  the  colour  of  the  trefoil  and  the  printing  shall  be  black,  and  the  clour  of  the  category  bars  shall  be  red. 


(a)  Contents: 

(i)  Except  for  LSA-I  material,  the  name(s) 
of  the  radionuclide(s)  as  taken  from  Table  I, 
using  the  symbols  prescribed  therein.  For 
mixtures  of  radionuclides,  the  most 
restrictive  nuclides  must  be  listed  to  the 
extent  the  space  on  the  line  permits.  The 
group  of  LSA  or  SCO  shall  be  shown 
"ollowing  the  name(s)  of  the  radionuclide(s). 
The  terms  "LSA-H","LSA-nr',  "SCO-I"  and 
■'SCO-II"  shall  be  used  for  this  purpose. 

(ii)  For  LSA-I  material,  the  term  "LSA-I" 
is  all  that  is  necessary;  the  name  of  the 
radionuclide  is  not  necessary. 

(b)  Activity:  The  maximum  activity  of  the 
radioactive  contents  during  transport 
expressed  in  units  of  becquerels  (Bq)  with  the 
appropriate  SI  prefix  (see  Annex  11).  For 
fissile  material,  the  mass  of  fissile  material  in 
units  of  grams  (g).  or  multiples  thereof,  may 
be  used  in  place  of  activity. 

(c)  For  overpacks  and  freight  containers  the 
contents"  and  "activity"  entries  on  the  label 


shall  bear  the  information  required  in 
subparas  543(a)  and  543(b),  respectively, 
totalled  together  for  the  entire  contents  of  the 
overpack  or  freight  container  except  that  on 
labels  for  overpacks  or  freight  containers 
containing  mixed  loads  of  packages 
containing  different  radionuclides,  such 
entries  may  read  "See  Transport 
Documents". 

(d)  Transport  index:  See  paras  526  and  527. 
(No  transport  index  entry  is  required  for 
category  I- WHITE.)  (Issue  1) 

544.  Each  label  conforming  to  the  model  in 
Fig.  5  shall  be  completed  with  the  criticality 
safety  index  (CSI)  as  stated  in  the  certificate 
of  approval  for  special  arrangement  or  the 
certificate  of  approval  for  the  package  design 
issued  by  the  competent  authority.  (Issue  5) 

545.  For  overpacks  and  freight  containers, 
the  criticality  safety  index  (CSI)  on  the  label 
shall  bear  the  information  required  in  para. 
544  totalled  together  for  the  fissile  contents 
of  the  overpack  or  freight  container.  (Issue  5) 


549.  The  consignor  shall  include  in  the 
transport  documents  with  each  consignment 
the  following  information,  as  applicable  in 
the  order  given: 

(a)  The  proper  shipping  name,  as  specified 
in  Table  VIIl; 

(b)  The  United  Nations  Class  number  "7"; 

(c)  The  United  Nations  number  assigned  to 
the  material  as  specified  in  Table  VIII, 
preceded  by  the  letters  "UN"; 

(d)  The  name  or  symbol  of  each 
radionuclide  or,  for  mixtures  of 
radionuclides,  an  appropriate  general 
description  or  a  list  of  the  most  restrictive 
nuclides; 

(e)  A  description  of  the  physical  and 
chemical  form  of  the  material,  or  a  notation 
that  the  material  is  special  form  radioactive 
material  or  low  dispersible  radioactive 
material.  A  generic  chemical  description  is 
acceptable  for  chemical  form; 

(f)  The  maximum  activity  of  the  radioactive 
contents  during  transport  expressed  in  units 
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of  becquerels  (Bq)  with  an  appropriate  SI 
prefix  (see  Annex  II).  For  fissile  material,  the 
mass  of  fissile  material  in  units  of  grams  (g), 
or  appropriate  multiples  thereof,  may  be  used 
in  place  of  activity. 

(g)  The  category  of  the  package,  i.e.  I- 
WHITE.  II- YELLOW.  Ill- YELLOW; 

(h)  The  transport  index  (categories  U- 
YELLOW  and  ni- YELLOW  only); 

(i)  For  consignments  including  fissile 
material  other  than  consignments  excepted 
under  para.  672.  the  criticality  safety  index; 

(j)  The  identification  mark  for  each 
competent  authority  approval  certificate 
(sp>ecial  form  radioactive  material,  low 
dispersible  radioactive  material,  special 
arrangement,  package  design,  or  shipment) 
applicable  to  the  consignment; 

(k)  For  consignments  of  packages  in  an 
overpack  or  freight  container,  a  detailed 
statement  of  the  contents  of  each  package 
within  the  overpack  or  freight  container  and, 
where  appropriate,  of  each  overpack  or 
freight  container  in  the  consignment.  If 
packages  are  to  be  removed  from  the 
overpack  or  freight  container  at  a  point  of 
intermediate  unloading,  appropriate 
transport  documents  shall  be  made  available; 

(1)  Where  a  consignment  is  required  to  be 
shipped  under  exclusive  use,  the  statement 
•EXCLUSIVE  USE  SHIPMENT";  and 

(m)  For  LSA-II,  LSA-III,  SCO-I  and  SCO- 
II,  the  total  activity  of  the  consignment  as  a 
multiple  of  Aj.  (Issue  1) 

629.  Except  as  allowed  in  para.  632, 
uranium  hexafluoride  shall  be  packaged  and 
transported  in  accordance  with  the 
provisions  of  the  International  Organization 
for  Standardization  document  ISO  7195:, 
"Packaging  of  uranium  hexafluoride  (UFs)  for 
transport"  ',  and  the  requirements  of  paras 
630-631.  The  package  shall  also  meet  the 
requirements  prescribed  elsewhere  in  these 
Regulations  which  pertain  to  the  radioactive 
and  fissile  properties  of  the  material.  (Issue 
4) 

630.  Each  package  designed  to  contain  0.1 
kg  or  more  of  uranium  hexafluoride  shall  be 
designed  so  that  it  would  meet  the  following 
requirements: 

(a)  withstand  without  leakage  and  without 
unacceptable  stress,  as  specified  in  the 
International  Organization  for 
Standardization  document  ISO  71951",  the 
structural  test  as  specified  in  para.  718; 

(b)  withstand  without  loss  or  dispersal  of 
the  uranium  hexafluoride  the  test  specified 
in  para.  722;  and 

(c)  withstand  without  rupture  of  the 
containment  system  the  test  specified  in 
para.  728.  (Issue  4) 

631.  Packages  designed  to  contain  0.1  kg  or 
more  of  uranium  hexafluoride  shall  not  be 
provided  with  pressure  relief  devices.  (Issue 
4) 

632.  Subject  to  the  approval  of  the 
competent  authority,  packages  designed  to 
contain  0.1  kg  or  more  of  uranium 
hexafluoride  may  be  transported  if: 

(a)  the  packages  are  designed  to 
requirements  other  than  those  given  in  ISO 
7195"'  and  paras  630-631  but, 
notwithstanding,  the  requirements  of  paras 
630-631  are  met  as  far  as  practicable.  (Issue 
4) 

657.  A  package  for  radioactive  contents 
with  activity  greater  than  10^  A2  shall  be  so 


designed  that  if  it  were  subjected  to  the 
enhanced  water  immersion  test  specified  in 
para.  730,  there  would  be  no  rupture  of  the 
contaiimient  system.  (Issue  7) 

667.  Type  C  packages  shall  be  designed  to 
meet  the  requirements  specified  in  paras 
606-619,  and  of  paras  634-647,  except  as 
specified  in  para.  646(a),  and  of  the 
requirements  specified  in  paras  651-654, 
paras  658-664,  and,  in  addition,  of  paras 
668-670.  (Issue  6) 

668.  A  package  shall  be  capable  of  meeting 
the  assessment  criteria  prescribed  for  tests  in 
paras  656(b)  and  660  after  burial  in  an 
envirormient  defined  by  a  thermal 
conductivity  of  0.33  W/m.K  and  a 
temperature  of  38°C  in  the  steady  state. 
Initial  conditions  for  the  assessment  shall 
assume  that  any  thermal  insulation  of  the 
package  remains  intact,  the  package  is  at  the 
maximum  normal  operating  pressure  and  the 
ambient  temperature  is  38°C.  (Issue  6) 

669.  A  package  shall  be  so  designed  that, 
if  it  were  at  the  maximum  normal  operating 
pressure  and  subjected  to: 

(a)  the  tests  specified  in  paras  719-724,  it 
would  restrict  the  loss  of  radioactive  contents 
to  not  more  than  10~«  A;  per  hour;  and 

(b)  the  test  sequences  in  para.  734,  it  would 
meet  the  following  requirements: 

(i)  retain  sufficient  shielding  to  ensure  that 
the  radiation  level  at  1  m  from  the  surface  of 
the  package  would  not  exceed  10  mSv/h  with 
the  maximum  radioactive  contents  which  the 
package  is  designed  to  contain;  and 

(ii)  restrict  the  accumulated  loss  of 
radioactive  contents  in  a  period  of  1  week  to 
not  more  than  10  A2  for  krypton-85  and  not 
more  than  A2  for  all  other  radionuclides. 

Where  mixtures  of  different  radionuclides 
are  present,  the  provisions  of  paras  404—406 
shall  apply  except  that  for  krypton-85  an 
effective  A2(i)  value  equal  to  10  A2  may  be 
used.  For  case  (a)  above,  the  assessment  shall 
take  into  account  the  external  contamination 
limits  of  para.  508.  (Issue  6) 

670.  A  package  shall  be  so  designed  that 
there  will  be  no  rupture  of  the  containment 
system  following  performance  of  the 
enhanced  water  immersion  test  spkecified  in 
para.  730.  (Issue  6) 

677.  For  a  package  in  isolation,  it  shall  be 
assumed  that  water  can  leak  into  or  out  of  all 
void  spaces  of  the  package,  including  those 
within  the  containment  system.  However,  if 
the  design  incorporates  special  features  to 
prevent  such  leakage  of  water  into  or  out  of 
certain  void  spaces,  even  as  a  result  of  error, 
absence  of  leakage  may  be  assumed  in 
respect  of  those  void  spaces.  Special  features 
shall  include  the  following: 

(a)  Multiple  high  standard  water  barriers, 
each  of  which  would  remain  watertight  if  the 
package  were  subject  to  the  tests  prescribed 
in  para.  682(b),  a  high  degree  of  quality 
control  in  the  manufacture,  maintenance  and 
repair  of  packagings  and  tests  to  demonstrate 
the  closure  of  each  package  before  each 
shipment;  or 

(b)  For  packages  containing  uranium 
hexafluoride  only: 

(i)  packages  where,  following  the  tests 
prescribed  in  para.  682(b),  there  is  no 
physical  contact  between  the  valve  and  any 
other  component  of  the  packaging  other  than 
at  its  original  point  of  attachment  and  where. 


in  addition,  following  the  test  prescribed  in 
para.  728  the  valves  remain  leaktight;  and 

(ii)  a  high  degree  of  quality  control  in  the 
manufacture,  maintenance  and  repair  of 
packagings  coupled  with  tests  to  demonstrate 
closure  of  each  package  before  each 
shipment.  (Issue  4  and  issue  11) 

680.  For  packages  to  be  transported  by  air: 

(a)  the  package  shall  be  subcritical  under 
conditions  consistent  with  the  tests 
prescribed  in  para.  734  assuming  reflection 
by  at  least  20cm  of  water  but  no  water 

in  leakage;  and 

(b)  allowance  shall  not  be  made  for  special 
features  of  para.  677  unless,  following  \he 
tests  specified  in  para.  734  and, 
subsequently,  para.  733,  leakage  of  water  into 
or  out  of  the  void  spaces  is  prevented.  (Issue 
11) 

682.  A  number  "N"  shall  be  derived,  such 
that  two  times  "N"  shall  be  subcritical  for  the 
arrangement  and  package  conditions  that 
provide  the  maximum  neutron  multiplication 
consistent  with  the  following: 

(a)  Hydrogenous  moderation  between 
packages,  and  the  package  arrangement 
reflected  on  all  sides  by  at  least  20  cm  of 
water;  and 

(b)  The  tests  specified  in  paras  719-724 
followed  by  whichever  of  the  following  is  the 
more  limiting: 

(i)  the  tests  specified  in  para.  727(b)  and, 
either  para.  727(c)  for  packages  having  a  mass 
not  greater  than  500  kg  and  an  overall  density 
not  greater  than  1000  kg/m3  based  on  the 
external  dimensions,  or  para.  727(a)  for  all 
other  packages;  followed  by  the  test  specified 
in  para.  728  and  completed  by  the  tests 
specified  in  paras  731-733;  or 

(ii)  the  test  specified  in  para.  729;  and 

(c)  Where  any  part  of  the  fissile  material 
escapes  from  the  containment  system 
following  the  tests  specified  in  para.  682(b), 
it  shall  be  assumed  that  fissile  material 
escapes  bxim  each  package  in  the  array  and 
all  of  the  fissile  material  shall  be  arranged  in 
the  configuration  and  moderation  that  results 
in  the  maximum  neutron  multiplication  with 
close  reflection  by  at  least  20  cm  of  water. 
(Issue  10) 

719.  The  tests  are:  the  water  spray  test,  the 
free  drop  test,  the  stacking  test  and  the 
penetration  test.  Specimens  of  the  package 
shall  be  subjected  to  the  free  drop  test,  the 
stacking  test  and  the  penetration  test, 
preceded  in  each  case  by  the  water  spray  test. 
One  specimen  may  be  used  for  all  the  tests, 
provided  that  the  requirements  of  para.  720 
are  fulfilled.  (Issue  10) 

720.  The  time  interval  between  the 
conclusion  of  the  water  spray  test  and  the 
succeeding  test  shall  be  such  that  the  water 
has  soaked  in  to  the  maximum  extent, 
without  appreciable  drying  of  the  exterior  of 
the  specimen.  In  the  absence  of  any  evidence 
to  the  contrary,  this  interval  shall  be  taken  to 
be  two  hours  if  the  water  spray  is  applied 
from  four  directions  simultaneously.  No  time 
interval  shall  elapse,  however,  if  the  water 
spray  is  applied  from  each  of  the  four 
directions  consecutively.  (Issue  10) 

721.  Water  spray  test:  The  specimen  shall 
be  subjected  to  a  water  spray  test  that 
simulates  exposure  to  rainfall  of 
approximately  5  cm  per  hour  for  at  least  one 
hour.  (Issue  10). 
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722.  Free  drop  test:  The  specimen  shall 
drop  onto  the  target  so  as  to  suffer  maximum 
damage  in  respect  of  the  safety  features  to  be 
tested. 

(a)  The  height  of  drop  measured  from  the 
lowest  point  of  the  specimen  to  the  upper 
surface  of  the  target  shall  be  not  less  than  the 
distance  specified  in  Table  XIII  for  the 
applicable  mass.  The  target  shall  be  as 
defined  in  para.  717. 

(b)  For  rectangular  fibreboard  or  wood 
packages  not  exceeding  a  mass  of  50  kg,  a 
separate  specimen  shall  be  subjected  to  a  free 
drop  onto  each  comer  from  a  height  of  0.3 

m. 

(c)  For  cylindrical  fibreboard  packages  not 
exceeding  a  mass  of  100  kg,  a  separate 
specimen  shall  be  subjected  to  a  free  drop 
onto  each  of  the  quarters  of  each  rim  from  a 
height  of  0.3  m.  (Issue  10) 

723.  Stacking  test:  Unless  the  shape  of  the 
packaging  effectively  prevents  stacking,  the 
specimen  shall  be  subjected,  for  a  period  of 
24  h,  to  a  compressive  load  equal  to  the 
greater  of  the  following: 

(a)  The  equivalent  of  5  times  the  mass  of 
the  actual  package;  and 

(b)  The  equivalent  of  13  kPa  multiplied  by 
the  vertically  projected  area  of  the  package. 

The  load  shall  be  applied  uniformly  to  two 
opposite  sides  of  the  specimen,  one  of  which 
shall  be  the  base  on  which  the  package 
would  typically  rest.  (Issue  10) 

724.  Penetration  test:  The  specimen  shall 
be  placed  on  a  rigid,  flat,  horizontal  surface 
which  will  not  move  significantly  while  the 
test  is  being  carried  out. 

(a)  A  bar  of  3.2  cm  in  diameter  with  a 
hemispherical  end  and  a  mass  of  6  kg  shall 
be  dropped  and  directed  to  fall,  with  its 
longitudinal  axis  vertical,  onto  the  centre  of 
the  weakest  part  of  the  specimen,  so  that,  if 
it  penetrates  sufficiently  far,  it  will  hit  the 
containment  system.  The  bar  shall  not  be 
significantly  deformed  by  the  test 
performance. 

(b)  The  height  of  drop  of  the  bar  measured 
from  its  lower  end  to  the  intended  point  of 
impact  on  the  upper  surface  of  the  specimen 
shall  be  1  m.  (Issue  10) 

727.  Mechanical  test:  The  mechanical  test 
consists  of  three  different  drop  tests.  Each 
specimen  shall  be  subjected  to  the  applicable 
drops  as  specified  in  para.  656  or  para.  682. 
The  order  in  which  the  specimen  is  subjected 
to  the  drops  shall  be  such  that,  on 
completion  of  the  mechanical  test,  the 


specimen  shall  have  suffered  such  damage  as 
will  lead  to  the  maximum  damage  in  the 
thermal  test  which  follows. 

(a)  For  drop  I,  the  specimen  shall  drop  onto 
the  target  so  as  to  suffer  the  maximum 
damage,  and  the  height  of  the  drop  measured 
from  the  lowest  point  of  the  specimen  to  the 
upper  surface  of  the  target  shall  be  9  m.  The 
target  shall  be  as  defined  in  para.  717. 

(b)  For  drop  II,  the  specimen  shall  drop  so 
as  to  suffer  the  maximum  damage  onto  a  bar 
rigidly  mounted  perpendicularly  on  the 
target.  The  height  of  the  drop  measured  from 
the  intended  point  of  impact  of  the  specimen 
to  the  upper  surface  of  the  bar  shall  be  1  m. 
The  bar  shall  be  of  solid  mild  steel  of  circular 
section,  (15.0  ±  0.5)  cm  in  diameter  and  20 
cm  long  unless'a  longer  bar  would  cause 
greater  damage,  in  which  case  a  bau'  of 
sufficient  length  to  cause  maximum  damage 
shall  be  used.  The  upper  end  of  the  bar  shall 
be  flat  and  horizontal  with  its  edges  rounded 
off  to  a  radius  of  not  more  than  6  mm.  The 
target  on  which  the  bar  is  mounted  shall  be 
as  described  in  para.  717. 

(c)  For  drop  III,  the  specimen  shall  be 
subjected  to  a  dynamic  crush  test  by 
positioning  the  specimen  on  the  target  so  as 
to  suffer  maximum  damage  by  the  drop  of  a 
500  kg  mass  from  9  m  onto  the  specimen. 
The  mass  shall  consist  of  a  solid  mild  steel 
plate  1  m  by  1  m  and  shall  fall  in  a  horizontal 
attitude.  The  height  of  the  drop  shall  be 
measured  from  the  underside  of  the  plate  to 
the  highest  point  of  the  specimen.  The  target 
on  which  the  specimen  rests  shall  be  as 
defined  in  para.  717.  (Issue  10) 

729.  Water  immersion  test:  The  specimen 
shall  be  immersed  under  a  head  of  water  of 
at  least  15  m  for  a  period  of  not  less  than 
eight  hours  in  the  attitude  which  will  lead  to 
maximum  damage.  For  demonstration 
purposes,  an  external  gauge  pressure  of  at 
least  150  kPa  shall  be  considered  to  meet 
these  conditions.  (Issue  10) 

730.  Enhanced  water  immersion  test:  The 
specimen  shall  be  immersed  under  a  head  of 
water  of  at  least  200  m  for  a  period  of  not 
less  than  one  hour.  For  demonstration 
purposes,  an  external  gauge  pressure  of  at 
least  2  MPa  shall  be  considered  to  meet  these 
conditions.  (Issue  7) 

734.  Specimens  shall  be  subjected  to  the 
effects  of  each  of  the  following  test  sequences 
in  the  orders  specified: 

(a)  the  tests  specified  in  paras  727(a), 
727(c),  735  and  736;  and 


(b)  the  test  specitieu  in  poia.  7j7. 

Separate  specimens  are  allowed  to  be  used 
for  each  of  the  sequences  (a)  and  (b).  (Issue 
6) 

735.  Puncture/tearing  test:  The  specimen 
shall  be  subjected  to  the  damaging  effects  of 
a  solid  probe  made  of  mild  steel.  The 
orientation  of  the  probe  to  the  surface  of  the 
specimen  shall  be  as  to  cause  maximum 
damage  at  the  conclusion  of  the  test  sequence 
specified  in  para.  734(a). 

(a)  The  specimen,  representing  a  package 
having  a  mass  less  than  250  kg,  shall  be 
placed  on  a  target  and  subjected  to  a  probe 
hav;ing  a  mass  of  250  kg  falling  from  a  height 
of  3  m  above  the  intended  impact  point.  For 
this  test  the  probe  shall  be  a  20  cm  diameter 
cylindrical  bar  with  the  striking  end  forming 
a  frustum  of  a  right  circular  cone  with  the 
following  dimensions:  30  cm  height  and  2.5 
cm  in  diameter  at  the  top.  The  target  on 
which  the  specimen  is  placed  shall  be  as 
specified  in  para.  717. 

(b)  For  packages  having  a  mass  of  250  kg 
or  more,  the  base  of  the  probe  shall  be  placed 
on  a  target  and  the  specimen  dropped  onto 
the  probe.  The  height  of  the  drop  .  measured 
from  the  point  of  impact  with  the  specimen 
to  the  upper  surface  of  the  probe  shall  be  3 
m.  For  this  test  the  probe  shall  have  the  same 
properties  and  dimensions  as  specified  in  (a) 
above,  except  that  the  length  and  mass  of  the 
probe  shall  be  such  as  to  incur  maximum 
damage  to  the  specimen.  The  target  on  which 
the  base  of  the  probe  is  placed  shall  be  as 
specified  in  para.  717.  (Issue  6) 

736.  Enhanced  thermal  test:  The  conditions 
for  this  test  shall  be  as  specified  in  para.  728. 
except  that  the  exposure  to  the  thermal 
environment  shall  be  for  a  period  of  60 
minutes.  (Issue  6) 

737.  Impact  test:  The  specimen  shall  be 
subject  to  an  impact  on  a  target  at  a  velocity 
of  not  less  than  90  m/s,  at  such  an  orientation 
as  to  suffer  maximum  damage.  The  target 
shall  be  as  defined  in  para.  717.  (Issue  6) 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  July.  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  00-18029  Filed  7-14-00:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  544 

;bop-ioi9-p] 

RIN  1120-AA25 

Postsecondary  Education  Programs 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

summary:  In  this  document,  the  Biueau 
uf  Prisons  is  proposing  to  amend  its 
regulations  on  postsecondary  education 
programs  to  exclude  courses  which  are 
offered  as  part  of  an  occupational 
education  program.  Courses  which  are 
offered  as  part  of  an  occupational 
education  program  are  to  be  covered  by 
separate  Bureau  regulations. 
Consequently,  the  inmate  is  to  be 
responsible  for  paying  postsecondary 
education  tuition  costs  either  through 
personal  funds,  community  resoiut;es, 
or  scholarships  available  to  the  inmate. 
This  amendment  is  intended  to  simplify 
the  organization  of  the  Bureau's 
regulations  and  to  conform  with  the 
usual  community  standards  of 
government-funded  educational 
opportunities  available  to  the  general 
public. 

DATES:  Comments  due  by  September  15, 

JiJUII 

ADDRESSES:  Rules  Unit,  Office  of 
General  Coimsel,  Biueau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  postsecondsuy 
education  programs  (28  CFR  part  544, 
subpart  C).  Current  reg\ilations  on  this 
-.ubject  were  published  in  the  Federal 
Register  on  May  7.  1997  (62  FR  25100). 

Whv  Is  the  Bureau  Revising  Its 
Regulations  on  Postsecondary 
bducation  Programs? 

The  current  regulations  on 
postsecondary  education  programs 
generally  require  the  inmate  to  pay  for 
tuition.  If  resources  allow,  however,  the 
institution  may  pay  the  tuition  if  all  of 
the  following  apply:  The  inmate  is 
unable  to  pay;  die  course  is  directly 
related  to  preparation  for  a  specific 
occupation/vocation;  and  the  course  is 
part  of  a  one  year  certificate  or  a  two 
year  Associate  Arts  degree  program.  The 
Bureau  is  reorganizing  and  revising  its 


regulations  in  order  to  cover 
occupational  education  courses 
separately  (see  the  Bureau's  proposed 
rule  on  Occupational  Education 
Programs  published  elsewhere  in 
today's  Federal  Register).  ConsequenUy, 
there  is  no  need  to  make  any 
determinations  under  the  postsecondary 
education  program  as  to  the 
responsibility  for  payment.  The  inmate 
is  to  be  responsible  for  postsecondary 
education  tuition  costs  either  through 
personal  funds,  community  resoiuces, 
or  available  scholarships.  "This  conforms 
to  the  usual  community  standards  for 
government-funded  educational 
opportiuiities  available  to  the  general 
public.  Under  the  usual  community 
standards,  the  local  government  funds 
public  elementary  and  secondary  school 
systems.  The  individual  is  responsible 
for  paying  tuition  for  postsecondary 
education.  In  revising  the  regulations  on 
postsecondary  education  programs,  the 
Biu-eau  is  also  eliminating  unnecessary 
definitions  and  is  restating  eUgibility 
criteria  in  plainer  language. 

Who  Is  Affecied  bv  the  Changes  Being 
Made  lo  the  Regulations? 

The  regulations  are  applicable  to  all 
Federal  inmates.  The  actual  effect  of  the 
changes  on  inmates  is  likely  to  be 
minimal.  Postsecondary  education 
coiu'ses  pertinent  to  the  vocational 
education  needs  of  iiunates  can  be 
funded  by  the  institution  when  offered 
through  a  Bureau-approved 
occupational  education  program.  An 
inmate  who  has  the  financial  resoiux;es 
to  pay  for  tuition  costs  may  continue  to 
take  postsecondary  courses  provided 
that  the  courses  are  appropriate  for  the 
institution's  need  for  discipline, 
secimty,  and  good  order.  Most 
postsecondary  education  coiuses  do  not 
pose  problems  to  institution  discipline, 
security,  and  good  order.  However,  a 
coiu^e  in  waste  treatment  management, 
for  example,  which  requires  the 
unsupervised  use  of  particular  tools 
may  pose  problems  for  institution 
security.  Such  a  course  would  likely  not 
be  approved. 

The  combined  effect  of  the  proposed 
revisions  to  the  Bureau's  regulations  on 
Postsecondary  Education  and 
Occupational  Education  Programs  is  to 
ensiue  that  Bureau  funding  of 
occupational  education  courses  occurs 
as  part  of  a  comprehensive  occupational 
education  program  designed  to  address 
the  general  occupational  education 
needs  of  the  greatest  number  of  inmates 
as  is  practicable. 

Interested  persons  may  participate  in 
this  proposed  ndemaking  by  submitting 
data,  views,  or  argiunents  in  writing  to 
the  Rules  Unit,  Office  of  General 


Coimsel,  Bureau  of  Prisons,  320  First 
Street.  NW.,  HOLC  Room  754, 
Washington.  DC  20534.  Comments 
received  during  the  conunent  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Business  Regulaton  Enforcement 
Fairness  Act  ot  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulator}'  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic  at  the  address  listed  above. 

List  of  Subjects  in  28  CFR  Part  544 
Prisoners. 

Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(o),  part  544  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below 


SUBCHAPTER  C- 
MANAGEMENT 


-INSTITUTIONAL 


PART  5 


EDUCATION 


1.  The  authority  citation  for  28  CFR 
part  544  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622,  3624,  4001,  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

2.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Postsecondary  Education 
Programs  for  Inmates 

Ser 

544.20     Purpose  and  scope. 

=544.21  -Procedures. 

Subpart  C — Postsecondary  Education 
Programs  for  Inmates 

§  544.20     Purpose  and  scope. 

The  Bureau  of  Prisons  offers  inmates 
the  opportunity  under  its  postsecondary 
education  program  to  participate  in 
postsecondary  education  courses 
(courses  for  college  credit  other  than 
those  courses  which  pertain  to 
occupational  education  programs) 
which  have  been  determined  to  be 


appropriate  in  light  of  the  institution's 
need  for  discipline,  security,  and  good 
order.  Participation  in  postsecondary 
education  courses  which  aire  part  of 
occupational  education  programs  is 
governed  by  the  provisions  of  the 
Bureau's  occupational  education 
program  (see  subpart  F  of  this  part). 

§  544.21     Procedures. 

(a)  The  Warden  or  designee  must 
appoint  a  postsecondary  education 
coordinator  (ordinarily  an  education 
staff  member)  for  the  institution.  The 
postsecondary  education  coordinator  is 
responsible  for  coordinating  the 
institution's  postsecondary  education 
program. 

(b)  An  inmate  who  wishes  to 
participate  in  a  postsecondary  education 
course  must  apply  through  the 
postsecondary  education  coordinator.  If 
the  postsecondary  education 
coordinator  determines  that  the  course 
is  appropriate  in  light  of  the 
institution's  need  for  discipline, 
security,  and  good  order,  the  inmate 
may  enroll  provided  that: 

(1)  The  inmate  meets  eligibility 
requirements  for  the  course  which  have 
been  set  by  the  course  provider,  and 

(2)  The  inmate  is  responsible  for 
payment  of  any  tuition  either  through 
personal  funds,  community  resources, 
or  scholarships  available  to  the  inmate. 

(3)  The  unit  team  determines  that  the 
course  is  appropriate  for  the  inmate's 
apparent  needs. 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  540 

[BOP-1096-P] 

RIN1120-AA92 

Occupational  Education  Programs 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  occupational  education 
programs  in  order  to  exclude,  with 
certain  exceptions,  inmates  currently 
under  an  order  of  deportation, 
exclusion,  or  removal,  and  to  remove 
obsolete  or  redundant  provisions.  This 
amendment  is  intended  to  help  ensure 
that  available  educational  opportunities 
for  occupational  training  ordinarily  will 
be  allocated  to  inmates  who  will  be 
returning  to  the  community  within, 


rather  than  outside,  the  United  States 

upon  release. 

DATES:  Comments  due  by  September  15, 

2000. 

ADDRESSES:  Rules  Unit,  Office  of 

General  Counsel,  Bureau  of  Prisons, 

HOLC  Room  754,  320  First  Street,  NW., 

Washington,  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel, 

Bureau  of  Prisons,  phone  (202)  514- 

6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  occupational 
education  programs  (28  CFR  part  544, 
subpart  F).  Current  regulations  on  this 
subject  were  published  in  the  Federal 
Reg^er  on  March  29,  1988  (53  FR 
10204). 

The  Bureau's  occupational  education 
programs  are  designed  to  enhance  post- 
release employment  opportunities  for 
inmates  with  occupational  training 
needs.  The  Biu^au  is  revising  its 
regulations  on  occupational  education 
programs  in  order  to  exclude,  with 
certain  exceptions,  inmates  currently 
imder  an  order  of  deportation, 
exclusion,  or  removal,  and  to  remove 
obsolete  or  redundant  provisions.  An 
inmate  or  detainee  who  is  currently 
imder  an  order  of  deportation, 
exclusion,  or  removal  may  be 
considered  for  placement  in  an 
occupational  education  program  if  the 
Attorney  General  has  determined  that 
the  inmate  or  detainee  cannot  be 
removed  from  the  United  States  because 
the  designated  coimtry  of  removal  vn\l 
not  accept  his/her  return.  Under 
internal  agency  procediu^s,  the 
Immigration  and  Naturalization  Service 
is  responsible  for  informing  the  Bureau 
when  an  inmate/detainee's  designated 
coimtry  of  removal  will  not  accept  his/ 
her  return.  In  restricting  other  inmates 
under  an  order  of  deportation,  removal, 
or  exclusion  from  consideration,  the 
Bureau  intends  to  help  ensure  that 
available  educational  opportunities  for 
occupational  training  ordinarily  will  be 
allocated  to  inmates  who  will  be 
returning  to  the  community  within, 
rather  than  outside,  the  United  States 
upon  release. 

In  revising  the  regulations,  the  Bureau 
has  included  procedures  for  making 
apphcation  similar  to  revised 
procedures  for  postsecondary  education 
programs  (see  the  Bureau's  proposed 
rule  published  elsewhere  in  today's 
Federal  Register)  and  has  reorganized 
the  provisions  in  order  to  remove 
obsolete  or  redimdant  provisions  and  to 
improve  general  clarity. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
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data,  views,  or  argiunents  in  writing  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NW.,  HOLC  Room  754, 
Washington,  DC  20534.  Comments 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
*o  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulators  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Biu-eau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

I  nfunded  .Mandates  Reform  Act  of 

1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995 

Small  Busines.s  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  imiovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic  at  the  address  listed  above. 

List  of  Subjects  in  28  CFR  Part  544 
Prisoners. 

Kathleen  Hawk  Sawyer, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Biu^au  of 
Prisons  in  28  CFR  0.96(o),  part  544  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 

helnw 

SUBCHAPTER  C— (NSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622.  3624,  4001.  4042,  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

2.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Occupational  Education 
Programs 

Sec. 

544.50  Purpose  and  scope. 

544.51  F*rocedures. 

544.52  Levels  of  Occupational  Education 
Programs. 

Subpart  F — Occupational  Education 
Programs 

§544.50    Purpose  and  scope. 

The  Bureau  of  Prisons  offers  eligible 
inmates  the  opportunity  under  its 


occupational  education  programs  to 
participate  in  occupational  education 
courses  for  the  purpose  of  obtaining 
marketable  skills  designed  to  enhance 
post-release  employment  opportunities. 

§544.51     Procedures. 

(a)  An  inmate  is  eligible  to  participate 
in  an  institution's  occupational 
education  program  unless  the  inmate  is 
ciurently  under  an  order  of  deportation, 
exclusion,  or  removal.  However,  an 
inmate  or  detainee  who  is  currently 
under  an  order  of  deportation, 
exclusion,  or  removal  may  be 
considered  for  placement  in  an 
occupational  education  program  if  the 
Attorney  General  has  determined  that 
the  inmate  or  detainee  cannot  be 
removed  from  the  United  States  because 
the  designated  country  of  removal  will 
not  accept  his/her  return. 

(b)  An  eligible  inmate  must  apply 
through  the  inmate's  unit  team  for 
placement  consideration.  The  unit  team 
is  responsible  for  determining  that  the 
occupational  education  course  is 
appropriate  for  the  inmate's  apparent 
needs. 

§  544.52     Levels  of  Occupational  Education 
Programs. 

Occupational  education  programs  are 
offered  at  the  certificate  level  and  the 
classroom  level.  Each  level  may  include 
the  following  types  of  training: 

(a)  Exploratory  Training.  Exploratory 
training  is  a  study  of  occupations  and 
industries  for  the  purpose  of  providing 
the  student  with  a  general  knowledge  of 
the  occupation  and  the  world  of  work, 
rather  than  specific  skill  development. 

(b)  Marketable  Training.  Marketable 
training  provides  specific  entry-level  or 
advanced  job  skills.  Marketable  training 
may  include  "live  work",  that  is,  the 
training  would  result  in  a  product  or 
service  produced  by  the  inmate  for 
actual  use  by  the  institution,  FPI, 
another  federal  agency,  or  conununity 
service  project. 

(c)  Apprentice  Training.  Apprentice 
training  provides  an  inmate  the 
opportunity  to  participate  in  training 
which  prepares  the  inmate  for 
employment  in  various  trades  through 
structured  apprenticeship  programs 
approved  at  the  state  and  national  levels 
by  the  Bureau  of  Apprenticeship  and 
Training,  U.S.  Department  of  Labor. 

[FR  Doc.  00-18049  Filed  7-14-00;  8:45  am] 
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d41352,  41355,  41592,  42290, 
42861.  43700,  43986,  43994 

60 42292 

62 43702 

63 41594,  42292 

112 43840 

122 43586,43840 

123 43586.  43840 

124 43586,  43840 

130.....' 43586.  43840 

180 41365,  41594.  41601, 

42863.  43704 

261 42292 

270 42292 

271 42871.43246 

300 41369 

712 41371 

Proposed  Rules: 

52 41389,41390,41391, 

42312,  42649,  42900,  42907, 
42913,  42919,  43726,  43727 

62 43730 

63 43730 

80 42920 

81 42312 

82 42653 

125 42936 

131 41216 

136 41391 

141 ; 41031 

142 41031 

146 42248 

260 42937 

261 42937 

268 42937 

271 42937,  42960,  43284 

300 41392 

434 41613 

42  CFR 

59 41268 

409 41128 

410 41128 

411 41128 

413 41128 

424 41128 

484 41128 

Proposed  Rules: 

410 444176 

414 444176 

45  CFR 

1635 41879 

47  CFR 

0 43713 

1 43995 

2 43995 

15 43995 

27 42879 

52 43251 

64 43251 


73 41012,41013,41375, 

41376,  41377,  44010,  44011 

80 43713 

90 43713.  43716,  43995 

95 43995 

10^     41603 

Proposec  Rules: 

1 41613 

2 41032 

24 41034 

27 42960 

73 41035,  41036,  41037, 

41393,  41401,  41620,  41621, 
44017,  44018 

74 41401 

87 41032 

is  CPc 

501 41377 

511 41377 

512 41377 

525 41377 

532 41377 

537 41377 

552 41377 

1804 43717 

1852 43717 

Proposf'"  Rules: 

2 42852 

3 42852 

8 41264 

14 42852 

15 41264,42852 

28 42852 

35 42852 

44 41264 

52 41264,42852 

225 41037 

242 41038 

252 41038 

1837 43730 

4S  CFR 

1 41282 

209 42529 

211 42529 

215 41282 

220 41282 

238 41282 

260  41838 

er       42637 

Proposec  Rules: 

613 41891 

621 41891 

622 41892 

623 ?. 41892 

50  CFR 

223 42422,42481 

622 41015,41016,41379 

635 42883 

648 41017,43687 

679 41380,  41883,  42302, 

42641.  42888,  44011 
Proposed  Rules; 

17  4  1404,41405.41782, 
41812,41917.  42316,  42662, 
42962,  42973,  43450,  43730 

25 42318 

32 42ai8 

600 41622 

622 41041,  42978 

648 42979 

660 41424,  41426 

679 41044,  44018 
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41613 

41032 

41034 

42960 

6,  41037, 
0,41621, 

7.  44018 

41401 

41032 

41377 

41377 

41377 

41377 

41377 

41377 

41377 

43717 

43717 


.41282 
.42529 
.42529 
.41282 
.41282 
.41282 
.41838 

42637 

.41891 
.41891 
.41892 
.41892 


.  43730 
.42318 
..42ai8 
.41622 
,  42978 
.42979 
,  41426 


REMINDERS 

Tne  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  JULY  17,  2000 

ENVIRONMENTAL 
PfK)TECTK)N  AGENCY 

Air  quality  implementation 
plans,  approval  ana 
promulgation;  vahous 
States: 

Alabama;  published  7-17-00 
Califomia,  published  5-16-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Cominon  earner  services: 
Numbenng  resource 
optimization:  published  6- 
16-00 

Effective  date:  published 
7-13-00 
Radio  stations;  table  of 
assignments: 

Colorado;  published  6-16-00 
Flonda   published  6-16-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Fpoera   home  loan  bank 

system 

Acquired  member  assets, 
core  mission  activities, 
and  investments  and 

(advances:  published  7-17- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Hjman  cenuiar  and  tissue- 
Dasea  product  donors; 
suitaOiiity  determinations; 
published  4-18-00 
INTERIOR  DEPARTMENT 
Assistance  programs 
administrative  and  audit 
requirements  and  cost 
principles: 

On-the-job  seat  belt  use; 
published  6-16-00 
Correction:  put)(ished  6- 
28-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 

Cost-of-living  allowances 

(nonforeign  areas) — 

Guam  and  Northem 

Manana  islands; 

Dubtished  7-17-00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 


General  building  contractors, 
heavy  construction, 
dredging  and  surface 
cleanup,  special  trade 
contractors,  garbage  and 
refuse  collection,  and 
refuse  systems:  published 
6-16-00 

TRANSPORTATtON 

DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Pilatus  Aircraft  Ltd.; 
published  6-2-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Ar^imai  and  Plant  Healtfi 
Inspection  Service 
Irradiation  phytosanrtary 
treatment  of  imported  fruits 
and  vegetables;  comments 
due  by  7-25-00:  published 
5-26-00 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Seismic  safety:  comments  due 

by  7-25-00:  published  5-26- 

00 

COWWERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska;  fishenes  of 
Exclusive  Economk: 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  7-27-00; 
published  6-27-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 

Vegetable  oil  production; 
solvent  extractkMi; 
comments  due  by  7-25- 
00;  published  5-26-00 
Air  pollution  control: 
State  operating  permits 
programs — 

North  Carolina;  comments 
due  by  7-24-00; 
published  6-22-00 
North  Carolina;  comments 
due  by  7-24-00: 
published  6-22-00 
Air  programs: 
Amtwent  air  quality 
standards,  national — 
Northern  Ada  County/ 
Boise,  ID;  PM-10 
;      Standards 


nonapplicability  finding 
rescinded;  comments 
due  by  7-26-00; 
published  6-26-00 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
poUutants: 

Anzona;  comments  due  by 
7-24-00;  published  6-22- 
00 
Various  States;  comments 
due  by  7-24-00;  published 
6-22-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
7-28-00;  published  7-14- 
00 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinatkjns — 
Virgin  Islands;  comments 
due  by  7-24-00; 
published  5-8-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  conxnents  due 
by  7-24-00;  published 
6-22-00 

National  priorities  list 
update;  comments  due 
by  7-24-00;  published 
6-22-00 

FEDERAL 

COMMUNICATIONS 
COMMISStON 

Digital  television  stations:  table 
of  assignments: 
Alaska;  comments  due  by 
7-27-00;  published  6-12- 
00 
Georgia;  comments  due  by 
7-27-00:  published  6-12- 
00 
Texas;  comments  due  by  7-, 

27-00;  published  6-12-00 
Virginia;  comments  due  by 
7-27-00;  published  6-12- 
00 
Radio  services,  special: 
Maritime  communications; 
rules  consolidation, 
revision,  and  streamlining; 
comments  due  by  7-24- 
00;  published  4-24-00 
Radio  stations;  table  of 
asslgnnnents: 

Ftorida;  comments  due  by 
7-24-00;  published  6-16- 
00 
Georgia;  comments  due  by 
7-24-00;  published  6-16- 
00 


Virgin  Islands;  comments 
due  by  7-24-00:  published 
6-16-00 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Tax  adjustment;  comments 
due  by  7-24-00;  published 
5-25-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medk^al  devices: 
Device  tracking;  comments 

due  by  7-24-00;  put)li8hed 

4-25-00 
National  Environmental  Policy 
Act:  implementation: 
Food  contact  sut)stance 

notifrcation  system; 

comments  due  by  7-25- 

00:  published  5-11-00 

HOUSING  AND  URBAN 
DEVELOPMENT 

DFPAR-^MEK" 
^eoerat  Mousing  Enterprise 
Oversight  Office 
Freedom  of  Information  Act; 
implementation: 
Fieleasing  information; 
comments  due  by  7-24- 
published  5-25-00 

INTERIOR  DEPARTMENT 
Fist"  »rtc  WiioMte  Service 
ErxJangered  and  threatened 
species: 
Crttk^al  habitat 
designatkxis — 
Alameda  whipsnake; 
comments  due  by  7-24- 
00:  putjiished  6-23-00 
TkJewater  goby: 
comments  due  by  7-28- 
00;  published  6-28-00 
Dusky  gopher  frog: 
Mtssissippi  gopher  frog 
distir>ct  population 
segment;  comments  due 
by  7-24-00;  published  5- 
23-00 
Pret)te's  meadow  jumping 
mouse;  comments  due  by 
7-24-00:  published  6-23- 

INTEWtOC    3fCAB'M£KT 
Suf"'ace  Mi'-i<nc   Reclamation 
ano  Entorcemeni  Off  tee 
Permanent  program  and 

abandoned  mir>e  land 

reclamation  plan 

sutxnissions: 

Kentucky;  comments  due  by 
7-26-00;  published  6-26- 
00 

NATIONAL 

'•flAWSPOR'A'^tC»+v  ctrpTY 
BOARD 

Practk»  and  procedures: 
Air  safety  enforcement 
proceedings,  emergency 


IV 
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determinations;  comments 
due  by  7-26-00:  published 
7-11-00 
NUCLEAR  REGULATOPv 
COMMISSION 
Rulemaking  petitions: 
Epstein.  Enc  Joesph; 
comments  due  by  7-26- 
00;  published  5-12-00 
United  Plant  Guard  Workers 
of  America;  comments 
due  by  7-24-00;  published 
5-10-00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  7-24- 
00;  published  6-22-00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage;  lie 
ensing  requirements: 
Approved  spent  fuel  storage 
casks:  list  additions; 
comments  due  by  7-24- 
00;  published  6-22-00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  7-24- 
00;  published  6-22-00 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  aaministralion. 
Grade  and  pay  retention; 
discretionary  authority  by 
agencies;  comments  due 
by  7-24-00;  published  5- 
25-00 


TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Korts  and  waterways  safety: 
Lower  Mississippi  River; 
Vessel  Traffic  Service; 
comments  due  by  7-25- 
00,  published  4-26-00 
United  Nations 
Headquarters,  East  River, 
NY;  dignitary  arrival/ 
departure  and  UN 
meetings;  permanent 
security  zones;  comments 
due  by  7-24-00;  published 
6-8-00 

TRANSPORTATION 
DEPARTMENT 

►ederai  Aviation 
AdrnmistratiOf 
■'  ^A   '■"  r,„5^  J! -actives: 
Air  Tractor  Inc.;  comments 

due  by  7-28-00;  published 

6-2-00 
Airbus;  comments  due  by  7- 

28-00;  published  6-28-00 
Boeing;  comments  due  by 

7-24-00;  published  5-24- 

00 
British  Aerospace; 

comments  due  by  7-28- 

00;  published  6-28-00 
Commander  Aircraft  Co.; 

comments  due  by  7-28- 

00;  published  6-1-00 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  7-27- 

00;  published  6-27-00 
Empresa  Brasileira  de 

Aeronautica  8. A.; 

correction;  comments  due 

by  7-27-00;  published  7- 

13-00 
Learjet;  comments  due  by 

7-24-00;  published  6-8-00 


REVO,  Inc.;  comments  due 
by  7-28-00:  published  5- 
26-00 
Class  D  airspace;  comments 

due  by  7-24-00;  published 

6-23-00 
Class  D  airspace;  correction; 

comments  due  by  7-24-00; 

published  7-13-00 
Class  E  airspace;  comments 

due  by  7-24-00;  published 

6-16-00 
Federal  ainways;  comments 

due  by  7-28-00;  published 

6-12-00 

TREASURY  DEPARTMENT 

Customs  Service 

Merchandise,  special  classes: 
Softwood  lumber  shipments 
from  Canada,  comments 
due  by  7-24-00;  published 
5-23-00 


LIST  OF  PUBLIC  LAWS 

Ttiis  is  a  continuing  list  of 
public  bills  from  the  current 
sesswn  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.R    4425/P  L    106-246 

Making  appropnations  for 
military  construction,  family 
housing,  and  base  realignment 
and  closure  for  the 
Department  of  Defense  for  the 
fiscal  year  ending  September 
30,  2001,  and  for  other 
purposes.  (July  13,  2000;  114 
Stat,  511) 

Last  List  lulv  12,  2000 


Public  Laws  Electronic 
Notification  Service 

(PENS) 


PENS  is  a  free  electrons  mail 
notifrcation  service  of  newly 
enacted  public  laws.  To 
subscrit)e   go  to  www, gsa.gov/ 
archives/ publaws-l, html  or 
send  E-rr^ai'  M 
iistserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWSL 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  pnces.  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tjeen  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
S951  00  domestic,  $237.75  additional  for  foreign  mailing 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
1  telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
I  512-1800  from  8:00  am  to  4:00  p  m  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 
Title  StocK  Number  Price        Revision  Date 

1,  2  (2  Reserved) (869-038-00001-3) 6.50       Apr.  1,  2000 


3  (1997  Compilation 
and  Ports  100  and 

101)  (869-042-00002-1) 

4  (869-042-00003-0) 


22.00 

8.50 

43.00 
31.00 

48.00 


5  Parts: 

1-699  (869-042-00004-8)  .. 

700-1199  (869-042-00005-6)  .. 

1200-£nd.  6  (6 
Reserved)  (869-042-00006-4)  .. 

7  Parts: 

1-26  (869-042-00007-2) 28.00 

27-52  (869-042-00008-1) 35.00 

63-209 (869-042-00009-9) 22.00 

210-299 (869-042-00010-2) 54.00 

300-399 (869-042-00011-1)  29.00 

400-699 (869-042-00012-9) 41.00 

700-899 (869-042-00013-7) 37.00 

900-999 (869-042-00014-5) 46.00 

100O-1199  (869-042-00015-3) 18.00 

1200-1599  (869-042-00016-1) 44.00 


'Jon.  1,2000 
Jon.  1,2000 

Jan.  1.  2000 
Jan.  1,2000 

Jon.  1,  2000 

Jan.  1,2000 
Jan.  1  2000 
2000 


Jan. 
Jan. 
Jan. 


2000 
2000 


1600-1899  (869-042-00017-0) 


61.00 


Jan.  1.2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1  2000 
Jan.  1.2000 
Jon.  1 .  2000 


1900-1939  (869-042-000 18-8)  21.00 


1940-1949  (869-042-00019-6) 

1950-1999  (869-042-00020-0) 

2000-End (869-042-00021-8) 


37.00 
38.00 
31.00 


Jan. 
Jan. 


2000 
2000 


Jan.  1 ,  2000 
Jan.  1.2000 


8 


(869-042-00022-6) 41.00        Jan.  1,2000 


11-199..'. (869-042-00023-4) 46.00        Jan.  1.  2000 

200-End  (869-042-00024-2) 44.00        Jan.  1.  2000 

10  Parts: 

1-50  (869-042-00025- 1)  46.00 

51-199 (869-042-0002(^) 38.00 

200-499 (869-042-00027-7) 38.00 

500-End  (869-042-00028-5) 48.00 

11   (869-042-00029-3) 23.00 

12  Parts: 

1-199  (869-042-00030-7) 18.00        Jan.  1.  2000 

200-219 (869-042-00031-5) 22.00        Jan  1,  2000 

220-299 (869-042-00032-3) 45.00        Jan.  1,  2000 

300-499 (869-042-00033-1) 29.00        Jan.  1.  2000 

500-599 (869-042-00034-0) 26.00        Jan.  1.  2000 

600-£nd  (869-042-00035-8) 53.00        Jan.  1.  2000 

13  (869-042-00036-6) 35.00        Jon.  1,  2000 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


2000 
2000 
2000 
2000 

2000 


Title  Stock  Number 

14  Parts: 

1-59  (869-042-00037-4) 

60-139 (869-042-00038-2) 

140-199 (869-038-00039-1) 

200-1199  (869-042-00040-4) 

t200-End (869-042-00041-2) 

15  Parts: 

0-299  (869-042-00042-1) 

300-799 (869-042-00043-9) 

800-End  (869^)42-00044-7) 

16  Parts: 

0-999  (869-042-00045-5) 

1000-£nd (869-O42-00046-3) 

17  Parts: 

1-199  (869-042-00048-0) 

200-239 (869-042-00049-8) 

240-End  (869-038-00050-4) 

18  Parts: 

1-399  (869-042-00051-0) 

400-End  (869-042-00052-8) 

19  Pflftst 

1-140  ....'. (869-042-00053-6) 

141-199 (869-038-00054-7) 

20CKnd  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

•500-End  (869-042-00058-7) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

•200-299  (869-042-00062-5) 

300-499 (869-038-00063-6) 

500-599 (869-042-00064-1) 

600-799 (869-038-00065-2) 

•800-1299 (869-042-00066-8) 

1300-End (869-042-00067-6) 

22  Parts: 

1-299  (869-038-00068-7) 

300-End  (869-042-00069-2) 

•23  (869-042-00070-6) 

24  Parts: 

0-199  (869-038-00071-7) 

200-499 (869-038-00072-5) 

500-699 (869-042-00073-1) 

700-1699 (869-038-00074-1) 

1700-End (869-042-00075-7) 

25  (869-042-00076-5) 

26  Parts: 

§§10-1-1.60  (869-042-00077-3) 

§§1.61-1.169 (869-042-00078-1) 

§§1,170-1.300 (869-038-00079-2) 

§§1.301-1.400 (869-042-00080-3) 

§§1.401-1.440 (869-042-O0O81-1) 

§§1.441-1.500  (869-042-00082-0) 

§§1.501-1.640 (869-038-00083-1) 

§§1.641-1.850  (869-042-00084-6) 

§§1.851-1.907  (869-042-00085-4) 

•§§1.908-1.1000 (869-042-00086-2) 

•§§1.1001-1.1400  (869-042-00087-1) 

§§1.1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

30-39  (869-042-00090-1) 

40-49  (869-042-00091-9) 

50-299 (869-042-00092-7) 

300-499 (869-038-00093-8) 

500-599 (869-042-00094-3) 

600-End  (869-042-00095-1) 

27  Parts: 

1-199  (869-042-00096-0) 


Price       Revision  Date 


58.00 
46.00 
17.00 
29.00 
25.00 

28.00 
45.00 
26.00 

33.00 
43.00 

32.00 
36.00 
44.00 

54.00 
15.00 

40.00 
36.00 
18.00 

30.00 
51.00 
58.00 

26.00 
30.00 
29.00 
13.00 
18.00 
31.00 
9.00 
38.00 
15.00 

44.00 
31.00 

29.00 

34.00 
32.00 
20.00 
40.00 
18.00 

52.00 

31.00 

56.00 
34.00 
29.00 
47.00 
36.00 
27.x 
41.00 
43.00 
41.00 
45.00 
55.00 
39.00 
31.00 
18.00 
23.00 
37.00 
12.00 
12.00 

59.00 


Jan.  1,  2000 

Jan.  1,2000 

"Jan.  1.2000 

Jon,  1,  2000 

Jon,  1 ,  2000 

Jon  1  2000 
Jan.  1,2000 
Jon.  1 .  2000 

Jon.  1,2000 
Jon.  1.2000 

Apr.  1.2000 
Apr.  1,2000 
Apr.  1,  1999 

Apr.  1,2000 
Apr.  1,2000 

Apr.  1.2000 
Apr.  1.  1999 
Apr.  1  1999 

Apr.  1.  1999 

Apr.  1.  1999 

'Apr  1  2000 


Apr 
Apr 
Apr 
Apr 
Apr 
Apt 
Apr 
Apr 
Apr 


1.2000 
1.2000 
1.2000 
1,2000 
1,  1999 
1,200C 
1,  1999 
1,2000 
1   2000 


Apr.  1,  1999 
Apr.  1.2000 

Apr.  1.2000 


Apr  1 

Apr  1 

Apr  1 

Apr  1 

5  Apr  1 

Apr.  1 


1999 
1999 
2000 

1999 
2000 

2000 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
*Apr 
Apr 
Apr 
Apr 
Apr 
Api 
Apr 
Aiar 
Apr 
Apr 
/kpr 
Apr 
A|3r 


1.2000 
1,2000 
1,  1999 
1,2000 
1,2000 
1.2000 
1.  1999 
1.2000 
1,2000 
1,2000 
1,2000 
1,  1999 
1,  1999 
1  2000 
1.2000 
1.2000 
1,  1999 
1,2000 
1,2000 


Apr.  1,2000 


VI 
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Title 

20C-End 


.  (oOt-vjjo-0(jU'7/- I ;  i/.uO 


28  Parts:  

0-42  (869-038-00098-9) 39.00 

■t3-end  (869-038-00099-7)  32.00 

29  Parts 

--■^    (869-038-00 10O-4) 28.00 

:C-J99 (869-038-00101-2)  13.00 

^'X-aW    (869-03&-00I02-1) 40.00 

^00-1399  (869-038-00 103-9) 21.W 

1900-1910  (§§  1900  to 

1910.999)  (869-03W)0 104-7) 46.00 

1910  (§§  1910.1000  fo 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00106-3) 18.00 

1926  (869-038-00107-)) 30.00 

1927-Encl (869-038-00108-0) 43.00 

30  Parts 

-  >'  (869-038-00109-8) 35.00 

;3C-c99 (869-038-001 10-1) 30.00 

'X-tnd  (869-03A-00ni-O) 35.00 

31  Parts: 

:-  >j 

J'X-End   


.....(869-038-00112-8) 21.00 

(869-038-00113-6) 48.00 

32  Parts: 

1-39,  Vo(.  I 15.00 

1-39.  Vol.  II 19.00 

-39.  Vol.  Ill 18.00 


1-190  (869-038-00114-4) 

191-399 (869-038-001 15-2) 

400-629 (869-038-00116-1) 

630^99 (869-038-00117-9) 

700-799 (869-034-00118-7) 

800-End  (869-038-00119-5) 


46.00 
55.00 
32.00 
23.00 
27.00 
27.00 


33  Parts 

1-1^4  (869-038-00120-9) 32.00 

125-199 (869-038-00121-7) 41.00 

200-End  (869-038-00122-5)  33.00 

34  Parts: 

1-299  (869-038-00123-3)  .. 

300-399 (869-038-00124-1)  .. 

400-£nd  (869-038-00125-0)  .. 


1-85  (869-038-00145-4) 

86  (869-038-00146-2) 

87-135 (869-038-00146-1) 

136-149 (869-038-00148-9) 

150-189 (869-038-00149-7) 

190-259 (869-038-00150-1) 


33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


"Revision  Date 
Api    I     iy99 


July  1. 
July  1, 

July  1, 

July  1, 

'July  1, 

July  1, 

July  1, 

July  1. 
July  1. 
July  1, 
July  1, 

Ji^  1, 
July  1, 
July  1, 

July  1. 
July  1, 

*July  1, 
2  July  1, 
2  July  1, 
July  1. 
July  1, 
July  I, 
July  1, 
July  1, 
July  1. 

July  1, 
July  1, 
July  1. 

July  1, 
July  1. 
July  1, 

'July  1, 


July  1, 
July  1, 
July  1. 


28.00 

25.00 

46.00 

35  (869-038-00126-8) 14.00 

36  Parts 
-^  (869-038-00127-6) 21.00 

200-299 (869-038-00128-4) 23.00 

300-End  (869-038-00129-2) 38.00 

37  (869-038-00130-6) 29.00        July  1, 

38  Parts 

t^"    (869-038-001 3 M) 37.00        July  1 

18-€nd  (869-038-00132-2) 41.ro        July  1, 

39  (869-038-00133-1) 24.ro        July  1. 

40  Parts: 

-•i^     (869-038-00134-9) 33.M 

50-51    (869-038-00135-7) 25.ro 

52  (5201-52.1018)  (869-038-00136-5)  33.ro 

52  (52.1019-€nd)  (869-038-00137-3) 37.ro 

53-59  (869-038-00138-1) 19.ro 

60  (869-03&-00 139-0)  59.M 

61-62  (869-038-00140-3)  19.ro 

63(63.1-63.1119) (869-038-00141-1) 58.ro 

63  (63.1200-£nd)  (869-038-00142-0)  36.ro 

64-71    (869-038-00143-8) ll.ro 

72-80  (869-038-00144-6) 41.ro 


July  1. 
July  1, 
July  1, 
July  1. 
July  1. 
July  1, 
July  1, 
July  1, 
July  1. 
July  1, 
July  1. 
July  1, 
July  1. 
July  1. 
July  1, 
July  1, 
July  1, 


999 
999 

999 
999 
999 
999 

999 

999 
999 
999 
999 

999 

999 
999 

999 
999 

984 
984 
984 
999 
999 
999 
999 
999 
999 

999 
999 
999 

999 
999 
999 

999 

999 
999 
999 

999 


999 
999 

999 


999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


Title 


Stock  Number 


Price        Revision  Date 


260-265  (869-038-(X)l5!-9) 

266-29<?  (869-038-00152-7) 

30O-3W  (869-C38-OCI53-5) 

400-424  (869-036-00]  54-3) 

425-699  (869-038-00155-1) 

700-789  (869-038-00156-0) 

790-€nd  (869-038-00157-8) 

41  Chapters: 

1,  1-1  to  1-10  


32.00 
33.00 

26.ro 
34.ro 

44,CX) 
42.00 

23.ro 
i3.ro 

1, 1-11  to  Appendix.  2  (2  Resefved) 13.ro 

>« i4.ro 

7 6.ro 

8  4.50 

9  i3.ro 

10-17  9.50 

18,  Vd.  I,  Parts  1-5  13  ro 

18,  Vol.  II,  Ports  6-19 13  ro 

18,  Vol.  III.  Ports  20-52 13  ro 

19-iro  13.M 

1-iro  (869-038-roi5&-6) i4.ro 

101  (869^)38-ro  159-4) 39.ro 

102-2ro (86W)38-roi60-8) i6.ro 

201-£nd  (869-03&-roi61-6) 15.ro 

42  Parts: 

1-399  (869-038-00162-4)  .. 

400-429  (869-038-roi63-2)  .. 

430-End  (869-038-ro  164-1)  .. 


43  Parts: 

1-999  (869-038-M 165-9) 

1000-«nd  (869^)38-roi66-7) 


36.ro 
44.ro 
54.ro 

32.ro 
47.ro 


44 


45  Parts: 

1-199  (869-038-ro  1 68-3) 

200-499 (869-038-roi69-l) 

500-1 199  (869-038-roi  70-5) 

1200-End (869-038-roi71-3) 


33.ro 
i6.ro 
3o.ro 
4o.ro 


46  Parts: 

1-40  (869-038-roi72-l) 27.ro 

41-69  (869-038-ro  173-0)  23.ro 

70-89  (869-038-roi  74-8)  8.ro 

90-139 (869-038-00175-6) 26.ro 

140-155 (869-038-roi  76-4) 15.ro 

156-165 (869-038-roi  77-2) 21.M 

166-199 (869-038-roi  78-1) 27.ro 

200-499 (869-038-ro  179-9) 23.ro 

50(>-6id  (869-038-ro  180-2) 15.ro 

47  Parts: 

0-19  (869-038-00181-1)  .. 

20-39  (869-038-ro  182-9)  .. 

40-69  (869-038-ro  183-7)  .. 

70-79  (869-038-ro  184-5)  .. 

80^nd  (869-038-roi 85-3)  .. 


39.ro 
26.ro 
26.ro 
39.ro 
40.ro 

48  Chapters: 

1  vPoiis  .-51)  (869-038-ro  186-1) 55.ro 

1  (Ports  52-99)  (869-038-ro  187-0) 30.ro 

2  (Ports  201-299) (869-038-ro  188-8) 36.ro 

3-6  (869K)38-roi89-6) 27.ro 

7-14  (869-03«-ro  190-0) 35.ro 

15-28  (869-038-00191-8) 36.ro 

29-End  (869-038-ro  192-6) 25.ro 

49  Parts: 

1-99  (869-038-roi93-4) 34.ro 

100-185 (869-038-ro  194-2) 53.ro 

186-199 (869-038-00195-1) 13.ro 

200-399  (869-038-roi 96-9) 53.ro 

400-999  (869-038-ro  197-7) 57.ro 

1000-1199  (869-038-ro  198-5) 17.ro 

1200-End (869-038-ro  199-3) M.M 

50  Parts: 

1-199  (869-038-00200-1) 43.ro 

200-599 (869-038-00201-9) 22.ro 


July  1 
July  1 

July  1, 

July  1, 

July  1. 

July  1 

July  1. 

3  July  1, 

3  July  1, 

^July  1. 

^July  1, 

3  July  1. 

J  July  1. 

3  July  1, 

3  July  1, 

3  July  1, 

3July  1, 

3  July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

(5cl.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 


.(869-038-ro  167-5) 28.ro        Oct.  1, 


Oct.  1, 

Oct.  1. 

Oct.  1. 

Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1. 
Oct.  1. 
Oct.  1 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1, 
Oct.  1, 


999 
999 
999 
99^ 
999 
999 
999 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
999 
999 
999 
999 

999 
999 
999 

999 
999 

999 


999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 
999 
999 
999 

999 
999 
999 
999 
999 
999 
999 

999 
999 
999 

999 
999 
999 
999 

999 
999 
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Title  Stock  Number  Price        Revision  Date 

500-Ena  .86«^36-^C2C2-?,  •:.0C        jc:.  .,  .^% 

C'l?  inoex  ma  findrnqi 
A>ds 7...  (8cv-':,4:-.»34--1) 53.W       Jan.  1,  2000 

romoiete    woCfPse*     951.00  1999 

Subscription  (n-iQiiea  as  :ssjea       290.00  1999 

■ndividuoi  copies                          1.00  1999 

Complete  se'  (one-tirrte  moningj  247.00  1997 

Complete  set  (one-time  moiling)  26-i  X  1996 

Because  'itle  3  i$  an  annual  compiloticr  this  volur^e  i^  z  ii  D'evious  volumes 
inouta  be  letamea  as  o  pef^onen'  'eietence  source 

■the  'uiv  '  i'SS  editicx-  y  JI  C^c  'a^s  -  5«  lonioris  q  rxste  only  fo( 
^ar*s  '-3?  inclusive  fen  *he  'ji  'er  D'  ""le  ^^e'ense  Acquisition  Regulations 
r  Par's  -3'  consul'  '^e  'niee  Z'-i  .oij-^ei  sjuea  as  o(  July  1,  19M,  containing 
■hose  par's 

■^he  ju'v  '6;  eainor    o'  ^     C^t    >acie's   1-100  contains  a  note  only 

o'  Chaoters  "o  J'  mciusive  -,>•  '-e  ji  text  of  procurement  regulatKjns 
r  Chapters  'o  4?  ror'su''  ""--e  eie.e'  -7-t  -■oiu'^es  'ssued  as  of  July  1, 
I  ^ft4  containing  'riose  cnoc^e'i 

-No  arriendments  ic  'i^n  .otume  ^e^e  D'of^uigo'ec  t)/"^  ''e  period  January 
\  '999  thiougn  Jonuor.  ?0OC  '^e  Zfi  .0'^-^*  ssjf-:  as  of  January  1, 
1  -W  should  be  'etainec 

-No  anenaments  'c  'his  .otu^e  *ie'e  promulgated  during  ttie  period  April 
1  •o<>9  •n^cMjg'-  Ap-  JXk:  '^-e  ; '»  .olume  issued  as  of  April  1,  1999  should 
oe  fetomea 

"No  amename'^'s  ^c  ""^;'.  . o'jme  were  promutgoted  during  ttie  period  April 
I      ?96    'hroug^   Ap'i  XK.    The  CFI?  voi^^-*    55..^.;   as  of  April   1,   1998, 

ifiouid  De  'e'ained 

Nc  amendments  to  this  volume  were  promulgated  during  ttie  period  July 
5<56   througr  July  1,  1999.  The  CFR  volume  issued  as  of  July  1,  1998,  should 
Or  'esamea 

II 


.  1 

iwy 

.  1 

IVW 

.  1 

1999 

.  1 

1999 

.  1 

1999 

.  1 

1999 

.  1 

1999 

1 

1999 

1999 

1999 

•  1 

1999 

1999 

1999 

•  ll 

1999 

Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Prihlicatinns  Order  Form 


I  L  nited  States  tKivermner ' 

iINFORiVIAnON 

PUBLICATIONS  *  PE»O0CAlS  *  ELfCTRONC  PROOUCTS 
Order  Processing  CotJe 

♦7917 


MM 


Charge  Your  oraer    gUjgHf, 
It  s  Easy'   ^^p^fT 

1 1>  fa\  ytnir  (irderv  i2()2i  5 12-2250 

Phnnt  vniir  urdtrs    2(»2i  5!2-IX(M» 


copiesof  The  United  States  Govern nu'M  Mjnual  1999/2000, 


I I    1  r.  >  please  send  me  — 

S/N  069-000-^)0109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  iuiuliinu  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

May  we  make  your  name/addnsB  available  to  otherniailers?      Q   \~\ 


YES     NO 


Please  Choose  Meihud  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA       d  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


9/99 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


\\i,L.'k.\  Lu::.};aal;'jn  of 

Presidential 

Documents 


^^^ 


m/ 


Monday.  January  13. 1M7 
Voluiiui  33 — Nuniber  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 

contains  the  'uH  text  of  the 
■^'esidents  puDiic  speeches, 
statements,  messages  to 
Congress  news  CG^terences,  and 
other  P^esnae'-'ia  materials 
released  Dy  the  White  House. 


The  Weekly  CompiJation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
induaes  a  ^aole  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

PubhsHed  b,  '^-e  Office  of  the 
Feaera'  Registe'   National 
Archives  ana  Records 
Ac-Pimstration. 


Superintendent  of  Documents  Suhsc  ri[)ti<in  Order  Form 


Order  Processing  Code 

1  *  542n 


K/V 


Charge  your  order 
H's  Easy! 
To  fax  your  orders  (2*<1    -  <  -  -  I5i 
Phone  your  orders  (202)  512-1800 


I I  YtiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can, 

keep  up  to  date  on  Presidential  activities. 

O  $151.00  First  Class  Mail         O   $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  persormi  name 


(Please  type  or  prim) 


Additional  address/attention  line 
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If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 
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Six  months:  $126.50 
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It's  Easy! 

To  fax  your  orders  (2U2.  r  12-22^0 
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Executive  Office  of  the  Presioen* 

:>ee  Presidential  Documents 

■'» 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  44535-44536 

Federal  Aviation  Administration 

RULES 

Airwurthiness  directives: 

Boeing,  44432-44434 
Class  E  airspace,  44434—44435 
r40T1CES 
Passenger  facility  charges;  applications,  etc.: 

Blair  County  Airport  Authority,  PA,  et  al.,  44562-44564 

FefJeral  Communications  Commrssio^ 

«Ul£S 

f*ractice  and  procedure: 

Regulatory  fees  (2000  FY);  assessment  and  collection, 
44575-44613 
Radio  stations;  table  of  assignments: 

Npw  VnrV     4.4475 

PROPOSED  RU^ES 
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Interim  hold-harmless  provision  phasedown;  comment 
request,  44507 

Radio  stations;  table  of  assignments: 
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^C•rlCES 
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Applications,  hearings,  determinations,  etc.: 
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Federal  Highway  AdmmistraTion 

PROPOSED  RULES 

Payment  procedures: 
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administration,  44486-44490 
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Environmental  statements;  notice  of  intent: 
King  County,  WA,  44564-44565 
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Trade  regulation  rules: 
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disclosure  requirements  and  prohibitions,  44484- 
44485 

=  edera;  r-ans"  Ad'Tiinistration 

NOTICES 

Environmental  statements;  notice  of  intent: 
King  County,  WA,  44564-44565 
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PROPOSED  RULES 

Endangered  and  threatened  species: 
Black-footed  ferrets;  nonessential  experimental 

population  establishment  in  north-central  South 
Dakota,  44509-44518 
NOTICES 
Meetings: 
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Food  ar 


Di-uq  Administration 


Medical  devices: 
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PROPOSED  RULES 
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Reports  and  guidance  documents;  availability,  etc.: 
Blood  standards;  immunization  of  source  plasma  donors 
using  immunogen  red  blood  cells  from  outside 
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Lake  Tahoe  Basin  Federal  Advisory  Committee,  44519 

Meetings: 
Klamath  Provincial  Advisory  Committee,  44519 


General  Services  Administration 

PROPOSED  «UlES 

Acquisitiun  regulations: 
Energy-efficient  office  equipment  and  supplies  contiiining 
recovered  materials  or  other  environmental 

attribntps     iripntifiration     44'>08— 44509 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs; 
correction,  44573 

Immrgration  anu  Naiuraiization  Service 
PROPOSED  RULES 
Immigration: 
Deportation  proceedings;  relief  for  certain  aliens,  44476- 
44481 

Interior  Department 
See  Fis!.  ,;.._  .\ildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

interna'  Revenue  Service 
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Income  taxes: 
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Income  taxes: 
TeleFile  voice  signature  test;  withdrawn,  44491 
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National  Park  Service 
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' !      Inventory  from  Barrow,  AK,  44545-44546 
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44519--14521 

Nuclear  Regulatory  Commission 

RULES 
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Correction,  44573 
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Applications,  hearings,  determinations,  etc.: 
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Title   3— 

The  President 


Presidential  Documents 


Prpsidpntial  Dpterminafion  Vn    2nnn- 26  of  July  7,  2000 

Determination  on  the  Proposeci  \urHtrntrit  for  CooiM-.inon 
Between  the  Inited  States  o!  Anient  a  aiui  Ui.  Ki  i-uhlic  of 
Furkev  Concernine  Pear  eful  f  sps  nl  \uc  icdr  Energy 


Memorandum    tor    the   Sp(rttciry  of  State  [and]   the  Secretary  of  Energy 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
United  States  of  America  and  the  Republic  of  Turkey  Concerning  Peaceful 
Uses  of  Nuclear  Energy,  along  with  the  views,  recommendations,  and  state- 
ments of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  Agreement  wdll  promote, 
and  will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (42  U.S.C.  2153(b)),  I  hereby  approve  the  proposed  Agreement 
and  authorize  you  to  arrange  for  its  execution. 

The  Secretary  of  State  is  authorized  to  publish  this  determination  in  the 
Federal  Register 


'A.'x 


THE  WHITE  HOUSE, 
Washington,  July  7,  2000. 
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This  section  of  the  FEDERAL  REGISTER 
:ontains  regulatory  documents  having  general 
3Dplicability  and  legal  effect,  most  of  which 
a-e  keved  to  and  codified  in  the  Code  of 
-ederai  Regulations  which  is  published  under 
5l  titles  pursuant  to  44  U.S  C.  1510. 

T'le  Code  o'  Federa:  Regulations  is  sold  by 
•he  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

Docket  No  FVOO-989-3  FR] 

Raisins  Produced  From  Grapes  Grown 
n  California:  Increase  in  Desirable 
Carryout  Used  To  Compute  Trade 
Demand 

agency:  Agricultural  Marketing  Service, 

Si).\. 

ACTION:  Final  rule. 

summary:  This  rule  increases  the 
desirable  carry'out  used  to  compute  the 
yearly  trade  demand  for  raisins  covered 
under  the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
('alifornia  and  is  administered  locally 
bv  the  Raisin  Administrative  Committee 
iC  iimmittee)  This  action  will  ultimately 
indKe  miire  raisins  available  to  handlers, 
(specially  for  immediate  use  early- in  the 
^tM.sun,  and  will  allow  desirable 
(  arrvout  to  more  accurately  reflect 
hi  tuai  camriut  inventory. 
EFFECTIVE  DATE:  August  1    2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T  Pello.  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
E^ranch,  Fruit  and  Vegetable  Programs, 
.'VMS.  USDA.  2202  Monterey  Street, 
iuitp  102B,  Fresno.  CaJifornia  93721; 
t.?lephone:  (559)  487-5901,  Fax:  (559) 
487-5906:  or  George  Kelhart,  Technical 
.advisor.  Marketing  Order 
."v'iministTation  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
2491. or  Fax:  (202) 720-5698. 

■Small  businesses  may  request 
information  on  complying  with  this 
f^gulation  by  contacting  Jay  Guerber, 
Nlarketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456: 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698;  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  ib  liiuea  Linaer  .Marketing 
Agreement  and  Order  No.  989  (7  CFR 
part  989),  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

Question  and  Answer  Overview 

What  Are  Marketing  Orders? 

Marketing  orders  are  rules  which  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  They 
are  based  on  evidence  developed  at  a 
formal  hearing.  Marketing  orders  help 
fruit  and  vegetable  growers  work 
together  to  solve  marketing  problems 
that  cannot  be  solved  individually. 
Industries  voluntarily  implement  these 
programs  and  choose  to  have  Federal 
oversight  of  certain  aspects  of  their 
operations. 

The  California  raisin  industry  has 
operated  under  a  marketing  order  since 
1949.  The  order  authorizes 
implementation  of  volume  control  for 
the  various  varietal  types  grown. 
Prehminary  and  interim  free  and  reserve 
percentages  are  computed  and 
annoimced  by  the  Committee  and  final 
percentages  are  established  by  the 
Department  of  Agriculture.  When 
volume  controls  are  implemented  for  a 
particular  varietal  type,  a  portion  of  the 
crop  can  be  sold  by  handlers  to  any 
market  (free  tonnage),  and  the  remaining 
portion  (reserve  toimage)  is  required  to 
be  held  by  handlers  for  the  accoimt  of 
the  Committee.  Reserve  raisins  are 
disposed  of  through  programs 
authorized  under  the  marketing  order. 
Under  the  order,  reporting  and 
recordkeeping  requirements  for 
gathering  statistical  information  and 
supporting  volume  control  activities  are 
implemented.  Quality  controls,  and 
marketing  research  and  development, 
and  promotional  activities  also  are 
implemented  in  the  interest  of  growers, 
handlers,  and  consumers. 


What  Is  Desirable  Carryout? 

Desirable  carryout  is  the  amount  of 
raisins  from  one  season  needed  during 
the  first  part  of  the  next  season  for 
market  needs,  and  is  one  of  the  factors 
used  in  computing  yearly  trade  demand. 
When  computed  trade  demand  is  less 
than  the  quantity  of  raisins  produced, 
volume  controls  are  implemented  under 
the  order. 

Why  Did  the  Committee  Recommend 
This  Action? 

The  Committee  recommended  the 
increase  in  the  desirable  carryout  to 
make  more  raisins  available  to  handlers 
for  immediate  use  early  in  the  season 
when  supplies  are  often  tight,  and  to 
bring  desirable  carryout  more  in  line 
with  actual  carryout  inventory  and  early 
season  shipments.  The  increase  is 
expected  to  more  accurately  reflect  the 
marketing  conditions  currently  facing 
the  industry. 

Who  Will  Be  Affected  by  This  Action? 

Growers  and  handlers  of  raisins 
produced  in  California  will  be  affected 
by  this  action.  Volume  controls 
implemented  imder  the  order  are 
designed  to  promote  orderly  marketing 
conditions,  stabilize  prices  and 
supplies,  and  improve  grower  returns. 

Were  Any  Comments  Received  on  This 
Action? 

One  comment  was  received.  The 
commenter  supports  the  increase  in 
desirable  carryout,  but  expressed 
concern  over  the  impact  of  the  change 
on  the  Committee's  program  to  promote 
California  raisin  sales  in  foreign 
markets.  The  increase  in  desirable 
carryout  would  make  more  raisins 
available  to  handlers  as  fr«e  tonnage, 
and  might  reduce  the  amount  of  reserve 
raisins  purchased  to  meet  their  market 
needs.  However,  Committee  sponsored 
promotional  activities  are  not  expected 
to  be  negatively  impacted  by  the  amount 
of  the  desirable  carryout,  because  those 
activities  are  planned  and* implemented 
later  in  the  season  when  carrying 
inventories  and  size  of  the  new  crop  are 
known.  Additionally,  those  promotional 
activities  are  planned  by  the  Committee 
with  the  most  recent  information 
available,  and  approved  by  the 
Department. 


44406 


Federal  Register / Vol.  65.  No.  138 /Tuesday.  July  18.  2000 /Rules  and  Regulations 


When  Will  This  Action  Be  Effective? 

This  action  will  be  effective  August  1 , 
2000.  the  beginning  of  the  2000/2001 
crop  year,  and  the  increased  desirable 
carryout  will  be  used  to  compute  trade 
demand  for  that  year. 

Executive  Orders  12866  and  12998 

The  Department  of  Agricultiu^ 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  nile  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Refonn.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15}(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Discussion  of  the  Increase  in  Desirable 

Carryout 

This  final  rule  increases  the  desirable 
carryout  used  to  compute  the  yearly 
trade  demand  for  raisins  regulated 
under  the  order.  Trade  demand  is 
computed  based  on  a  formula  specified 
in  the  order,  and  is  used  to  determine 
volume  regulation  percentages  for  each 
crop  year,  if  necessary.  Desirable 
carryout,  one  factor  in  this  formula,  is 
the  amount  of  tonnage  from  one  crop 
year  needed  during  the  first  pcUt  of  itie 
next  crop  year  to  meet  market  needs, 
before  new  crop  raisins  are  available. 
This  rule  increases  the  desirable 
carryout  from  2V2  months  (August, 
September,  and  one-half  of  October)  of 
prior  year's  shipments  to  a  rolling 
average  of  3  months  (August, 
September,  and  October)  of  shipments 


over  the  past  5  years,  dropping  the  high 
and  low  figures.  This  action  was 
recommended  by  the  Committee  at  a 
meeting  on  November  10,  1999. 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(fi"ee  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  Committee.  Reserve  raisins  are 
disposed  of  through  certain  programs 
authorized  under  the  order.  For 
instance,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Funds 
generated  from  sales  of  reserve  raisins 
are  also  used  to  support  handler  sales  to 
export  markets.  Net  proceeds  from  sales 
of  reserve  raisins  are  ultimately 
distributed  to  the  reserve  pool's  equity 
holders,  primarily  producers. 

Section  989.54  of  the  order  prescribes 
procedures  to  be  followed  in 
establishing  volume  regulation  and 
includes  methodology  used  to  calculate 
volume  regulation  percentages.  Trade 
demand  is  based  on  a  computed  formula 
specified  in  this  section,  and  is  also  part 
of  the  formula  used  to  determine 
volume  regulation  percentages.  Trade 
demand  is  equal  to  90  percent  of  the 
prior  year's  shipments,  adjusted  by  the 
carryin  and  desirable  carryout 
inventories. 

At  one  time,  §  989.54(a)  also  specified 
actual  tonnages  for  desirable  carryout 
for  each  varietal  type  regulated. 
However,  in  1989,  these  tonnages  were 
suspended  from  the  order,  and 
flexibility  was  added  so  that  the 
Committee  could  adopt  a  formula  for 
desirable  carryout  in  the  order's  rules 
and  regulations.  The  formula  has 
allowed  the  Committee  to  periodically 
adjust  the  desirable  carryout  to  better 
reflect  changes  in  each  season's 
marketing  conditions. 

The  formula  for  desirable  carryout  has 
been  specified  since  1989  in  §  989.154. 
Initially,  the  formula  was  established  so 
that  desirable  carryout  was  based  on 
shipments  for  the  first  3  months  of  the 


prior  crop  year — August,  September, 
and  October  (the  crop  year  runs  from 
August  1  through  July  31).  This  amount 
was  gradually  reduced  to  2V2  months  in 
1991-92.  2V4  months  in  1995-96,  and  to 

2  months  in  1996-97.  The  Committee 
reduced  the  desirable  carryout  between 
1991-1997  because  it  believed  that  an 
excessive  supply  of  raisins  was 
available  early  in  a  new  crop  year 
creating  unstable  market  conditions. 

In  1998,  the  Committee  determined 
that,  because  of  the  reduced  desirable 
carryout,  not  enough  raisins  were  being 
made  available  for  growth.  Thus,  the 
desirable  carryout  was  increased  to  2V2 
months  of  prior  year's  shipments  to 
allow  for  a  higher  trade  demand  figure 
and,  thus,  a  higher  free  tonnage 
percentage,  making  more  raisins 
available  to  handlers,  especially  for 
immediate  use  early  in  the  season  when 
supplies  are  often  tight.  This  action  also 
allowed  desfrable  carryout  to  move 
towards  what  handlers  actually  hold  in 
inventory  at  the  end  of  a  crop  year,  or 
about  100,000  tons. 

The  Committee  would  like  to 
continue  to  bring  the  desirable  carryout 
in  line  with  handlers'  actual  inventory 
at  the  end  of  a  crop  year.  Desirable 
carryout  has  averaged  63,364  tons  at  2 
months,  71,203  tons  at  2V4  months,  and 
80,248  tons  at  2V2  months.  For  the  past 
5  years,  an  average  of  102.452  tons  has 
been  held  in  inventory  by  all  handlers 
at  the  end  of  a  crop  year.  Increasing  the 
desfrable  carryout  will  also  bring  this 
factor  more  in  line  with  early-season 
shipments  while  providing  some  raisins 
for  market  expansion.  For  the  past  5 
years,  an  average  of  94,147  tons  of 
raisins  has  been  shipped  during  the  first 

3  months  of  the  crop  year  (August, 
September,  and  October). 

Thus,  the  Committee  met  on 
November  10,  1999,  and  recommended 
increasing  the  desfrable  carryout  to  a 
rolling  average  of  3  months  of 
shipments  (August,  September,  and 
October)  over  the  past  5  years,  dropping 
the  high  and  low  figures.  If  this  formula 
would  have  been  used  for  the  ciurent 
crop  year  (1999-2000).  the  desirable 
carryout  would  have  equaled  94,083 
tons  as  compared  to  the  current  73,809 
tons.  The  94,083-ton  figure  would  have 
thus  been  much  closer  to  the  actual 
inventory  of  102.452  tons,  and  closer  to 
the  5-year  average  level  of  shipments  for 
August.  September,  and  October  of 
94,147  tons.  The  following  table 
illustrates  this  computation. 
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Table  1  .—Computation  of  Proposed  New  Desirable  Carryout  Crop  Years 

A 
1998-99 

B 

1997-98 

C 
1996-97 

D 
1995-96 

E 
1994-95 

Total  of  free  tonnage  shipments  during  August,  September,  and 

October  (Natural  condition  tons)  

Total  of  3-months  ot  shipments  over  ttie  past  5  years,  dropping 
the  high  and  iow  figures,  and  dividing  the  remaining  sum  by  3 
(Natural  condition  tons)' 

91,015 
94,083 

89.756 

98.731 

96,109 

95,125 

Finally,  as  with  the  1998-99  increase 
in  the  formula,  this  action  will  result  in 
a  higher  free  tonnage  percentage  which 
will  make  more  raisins  available  to 
handlers,  especially  for  immediate  use 
early  in  the  season  when  supplies  can 
be  tight.  A  higher  free  tonnage 
percentage  may  also  improve  early 
season  returns  to  producers  (producers 
are  paid  an  established  field  price  for 
their  free  tonnage). 

Much  of  the  discussion  at  the 
Committee's  meeting  concerned  the 
desirable  carryout  of  Natural  (sun-dried) 
Seedless  raisins  (Naturals)  Naturals  are 
the  major  commercial  varietal  type  of 
raisin  produced  in  California.  With  the 
exception  of  the  1998-99  crop  year, 
volume  regulation  has  been 
implemented  for  Naturals  for  the  past 
several  seasons  However,  the 
(Committee  also  believes  that  the 
increase  in  desirable  carryout  should 
apply  to  the  other  varietal  types  of 
raisins  covered  under  the  order. 

The  Committee's  vote  on  this  action 
was  24  in  favor  and  1.3  opposed.  The  no 
votes  were  primarily  from  members  who 
favored  a  higher  desirable  carrvout. 
After  much  deliberation,  the  majority  of 
Committee  members  supported  basing 
desirable  carryout  on  a  rolling  average 
of  3  months  of  shipments  over  the  past 
5  years,  dropping  the  high  and  low 
figures.  Thus,  paragraph  (a)  in  §989.154 
i-i  modified  accordinglv. 

Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  imder  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultiu-al  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  soiu'ces.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  final  rule  increases  the  desirable 
carryout  u.sed  to  compute  the  yearly 
trade  demand  for  raisins  regulated 
under  the  order.  Trade  demand  is 
computed  based  on  a  formula  specified 
under  §989. 54(a)  of  the  order.  It  is  also 
part  of  another  formula  used  to 
determine  volume  regulation 
percentages  for  each  crop  year,  if 
necessary.  Desirable  carryout,  one  factor 
in  this  formula,  is  the  amount  of 
tonnage  from  one  crop  year  needed 
during  the  first  part  of  the  succeeding 
crop  year  to  meet  market  needs,  before 
new  crop  raisins  are  available  for 
shipment.  This  rule  will  increase  the 
desirable  carryout  specified  in 
paragraph  (a)  of  §  989.154  fix)m  IVz 
months  (August,  September,  and  one- 
half  of  October)  of  prior  year's 
shipments  to  a  rolling  average  of  3 
months  (August,  September,  and 
October)  of  shipments  for  the  past  5 
years,  dropping  the  high  and  low 
figures. 

The  new  desirable  carryout  level  will 
apply  uniformly  to  all  handlers  in  the 
industry,  whether  small  or  large,  with 
no  knovvm  additional  costs  incurred  by 
small  handlers.  As  previously 
mentioned,  increasing  the  desirable 
carryout  will  increase  the  trade  demand 
and  free  tonnage  percentage,  making 
more  raisins  available  to  handlers  early 


in  the  season.  A  higher  free  tonnage 
percentage  may  also  improve  early 
season  returns  to  producers  (producers 
are  paid  an  established  field  price  for 
their  free  tonnage). 

The  Committee  considered  a  niunber 
of  alternatives  to  the  3-month  rolling 
shipment  average  in  the  desirable 
carryout  level.  The  Committee  has  an 
appointed  subcommittee  which 
periodically  holds  public  meetings  to 
discuss  changes  to  the  order  and  other 
issues.  The  subcommittee  met  on 
November  9,  1999,  and  discussed 
desirable  carryout.  All  of  the 
subcommittee  members  agreed  writh 
increasing  the  desirable  carryout  and 
considered  a  niunber  of  alternatives. 
Options  considered  included:  Basing 
desirable  carryout  on  a  5-year  rolling 
average  of  actual  carryout  inventory;  an 
average  of  3  months  of  prior  year's 
shipments;  or  a  rolling  average  of  3 
months  of  shipments  over  the  past  5 
years,  dropping  the  high  and  low 
figures.  The  subcommittee  ultimately 
recommended  to  the  full  Committee  that 
desirable  carryout  be  based  on  a  5-year 
rolling  average  of  actual  carryout 
inventory. 

At  the  Committee  meeting  on 
November  10,  1999,  these  options  were 
again  reviewed.  After  much  discussion, 
the  majority  of  Committee  members 
agreed  that  desirable  carryout  shoidd  be 
based  on  shipments,  not  actual  carryout 
inventory.  Most  Committee  members 
concurred  that  basing  desirable  carryout 
on  actual  carryout  inventory  could 
create  problems  if  handlers  carried  out 
large  inventories.  Ln  addition,  most 
members  believed  that  shipments  are 
driven  by  market  demand,  and  should 
thus  continue  to  be  the  basis  for 
desirable  carryout.  The  Committee 
ultimately  recommended  that  the 
desirable  carryout  be  based  on  a  rolling 
average  of  3  months  of  shipments  for  the 
past  5  years,  dropping  the  high  and  low 
figures. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
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information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

In  addition,  the  Committee's 
subcommittee  meeting  on  November  9, 
1999,  and  the  Committee  meeting  on 
November  10,  1999,  where  this  action 
was  deliberated,  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  31,  2000  (65  FR 
4583).  Copies  of  the  rule  were  mailed  by 
the  Committee's  staff  to  all  Committee 
members  and  alternates,  the  Raisin 
Bargaining  Association,  handlers,  and 
dehydrators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  That 
rule  provided  for  a  60-day  comment 
period  which  ended  March  31,  2000. 
One  comment  was  received. 

The  commenter  supports  the  change 
in  desirable  carryout,  but  expressed 
concern  over  the  impact  of  the  change 
on  the  Committee's  program  to  promote 
California  raisin  sales  in  foreign 
markets.  The  purpose  of  this  rulemaking 
action  is  to  change  the  desirable 
carryout  to  more  accurately  reflect 
actual  carryout  inventory  and  early- 
season  shipments.  Desirable  carryout  is 
the  amount  of  tonnage  from  a  specific 
crop  year  needed  during  the  first  part  of 
the  succeeding  crop  year  to  meet  market 
needs.  Failure  to  provide  adequate 
raisins  for  market  needs  during  the  first 
part  of  the  crop  year  would  likely  have 
a  negative  impact  on  prices  and  sales 
later  in  the  season.  Such  an  impact 
would  likely  be  felt  in  domestic  and 
foreign  markets.  The  increase  in 
desirable  carryout  would  make  more 
raisins  available  to  handlers  as  free 
tonnage,  and  might  reduce  the  amount 
of  reserve  raisins  handlers  purchase  to 
meet  their  market  needs.  However, 
Committee  sponsored  promotional 
activities  are  not  expected  to  be 
negatively  impacted  by  this  action. 
Those  promotional  activities  are 
planned  and  implemented  later  in  the 
season,  when  carry  in  inventories  and 
the  size  of  the  new  crop  are  known. 
Additionally,  those  promotional 
activities  are  planned  by  the  Committee 
with  the  most  recent  information 
available,  and  approved  by  the 
Department. 

Accordingly,  no  changes  will  be  made 
to  the  rule,  as  proposed,  based  on  the 
comment  received. 


A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site; 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
COMTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  the 
comment  received,  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Piu-suant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
2000-2001  crop  year  begins  on  August 
1 ,  2000,  and  this  rule  should  be  effective 
promptly  because  the  order  provides 
that  the  Committee  meet  on  or  before 
August  15  to  compute  and  announce  the 
trade  demand,  and  the  desirable 
carryout  level  is  a  necessary  item  in  that 
calculation;  (2)  this  action  is  a 
relaxation  in  that  it  will  make  more 
raisins  available  to  handlers  especially 
for  use  early  in  the  season;  (3)  producers 
and  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting; 
and  (4)  a  60-day  comment  period  was 
provided  for  in  the  proposed  rule,  and 
the  comment  received  is  addressed  in 
this  final  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.154  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§989.154     Marketing  policy  computations. 

(a)  Desirable  carryout  levels.  The 
desirable  carryout  levels  to  be  used  in 
computing  and  announcing  a  crop 
year's  marketing  policy  shall  be  equal  to 
the  total  shipments  of  free  tonnage 
during  August,  September,  and  October 
for  each  of  the  past  5  crop  years,  for 


each  varietal  type,  converted  to  a 
natural  condition  basis,  dropping  the 
high  and  low  figures,  and  dividing  the 
remaining  sum  by  three. 

***** 

Dated:  July  11.  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  00-18073  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1140 
[Docket  No.  DA-00-06] 

Final  Rule  for  Dairy  Forward  Pricing 
Pilot  Program 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  a 
pilot  program  which  exempts  handlers 
regulated  under  the  Federal  milk  order 
program  from  paying  producers  and 
cooperative  associations  the  minimum 
Federal  order  price(s)  for  that  portion  of 
their  milk  for  nonfluid  use  that  is  under 
forward  contract.  Establishment  of  the 
pilot  program  is  required  by  a  November 
1999  amendment  to  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA) 

EFFECTIVE  DATE:  lulv  19.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Programs,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  690- 
1932,  e-mail  address 
Nicholas  Mpmnli@iisda.Rnv. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  an  amendment  to  the 
AMAA  which  directs  the  Secretary  of 
Agriculture  to  establish  a  temporary 
pilot  program  for  forward  contracting  of 
milk  under  Federal  milk  marketing 
orders.  The  effect  of  the  amendment  is 
to  permit  a  handler  to  pay  producers  or 
cooperative  associations  a  negotiated 
price,  rather  than  the  minimum  Federal 
order  price,  for  milk  that  is  under 
forward  contract,  provided  that  such 
milk  does  not  exceed  the  handler's 
nonfluid  use  of  milk  for  the  month.  The 
amendment  appears  in  Section  3  of  H.R. 
3428  of  the  106th  Congress,  as  enacted 
by  Section  1001(a)(8)  of  Public  Law 
106-113  (113  Stat.  1536).  U  was  signed 
into  law  on  November  29,  1999.  The 
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amendment  specifies  that  the  pilot 
program  shall  only  apply  to  federally 
regulated  milk  that  is  not  classified  as 
Class  !  milk  or  otherwise  intended  for 
tluid  use  and  that  is  m  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
interstate  or  foreign  commerce  in 
federally  regulated  milk.  The  pilot 
program  expires  December  31.  2004. 

This  pilot  program  does  not 
invalidate,  supersede,  or  otherwise 
change  existing  milk  contracts  between 
handlers  and  dair>'  farmers.  Contracts 
eligible  for  this  pilot  program  shall  be 
those  contracts  beginning  no  earlier 
than  the  effective  date  of  this  final  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
e.xists  for  not  postponing  the  effective 
date  of  this  rule  until  30  davs  after 
publication  in  the  Federal  Register 
because:  (1)  The  pilot  program  is  a 
\  oluntary  program  that  does  not  require 
extensive  preparation  for  those  handlers 
and  dairy  farmers  who  choose  to 
participate  in  it;  and  (2)  most  handlers 
and  farmers  desiring  to  participate  in 
the  program  are  anticipating  the 
publication  of  this  rule  and  would  like 
to  have  their  contractual  transactions 
under  the  program  effective  as  soon  as 
possible. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
fustice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect  and  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  judicial  challenge  to  the 
provisions  of  this  rule. 

Executive  Order  12866 

The  Department  is  issuing  this  rule  in 
:onformance  with  Executive  Order 
12866  This  rule  is  not  economically 
significant  for  the  purposes  of  Executive 
Order  12866. 

The  forward  pricing  pilot  program  is 
a  voluntarv  program  that  will  permit  a 
handler  and  a  producer  to  negotiate 
prices  that,  at  times,  may  be  below  the 
minimum  order  prices  that  would 
otherwise  apply  to  such  milk.  Some 
producers,  proprietarv  handlers,  and 
cooperative  associations  now  negotiate 
forward  contracts  on  part  or  all  of  their 
milk  The  pilot  program  will  expand  the 
opportunities  to  engage  in  forward 
contracting  bv  exempting  participating 
proprietary  handlers  from  the  minimum 
prices  to  producers  and  cooperative 
associations  required  under  Federal 
milk  marketing  orders.  These 


regulations  do  not  affect  the  ability  of 
cooperative  associations  to  forward 
contract  with  their  members. 

The  Regulatory  Flexibility  Act  and  the 
Effects  on  Small  Businesses 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agricultural 
Marketing  Service  (AMS)  considered  the 
economic  impact  of  this  rule  on  small 
entities  and  has  prepared  this  final 
regulatory  flexibility  analysis. 

The  legal  basis  for  this  rule  is  set  forth 
in  an  amendment  to  the  AMAA  signed 
into  law  on  November  29,  1999,  that 
directs  the  Secretary  of  Agriculture  to 
establish  the  dairy  forward  pricing  pilot 
program.  The  Secretary  was  directed  "to 
establish  a  temporary  pilot  program 
under  which  milk  producers  and 
cooperatives  are  authorized  to 
voluntarily  enter  into  forward  price 
contracts  with  milk  handlers." 

The  pilot  program  will  provide  the 
dairy  industry,  which  has  experienced 
substantial  price  volatility  in  recent 
years,  with  another  tool  to  deal  with 
such  volatility.  With  the  phase-down  of 
the  dairy  price  support  program  to  a 
safety-net  program,  the  prices  of  dairy 
products  have  fluctuated  to  a  much 
greater  extent  than  they  did  during  the 
prior  20  years.  This  price  fluctuation 
has  created  problems  for  processors  of 
manufactured  dairy  products  (e.g., 
butter,  nonfat  drv  milk,  and  cheese),  the 
dairy  farmers  who  supply  these 
processors,  and  the  retailers,  school 
systems,  and  other  public  institutions 
who  provide  these  products  to 
consumers. 

Under  the  Small  Business 
Administration's  definition,  a  dairy 
farm  is  a  small  business  if  it  has  annual 
gross  revenues  of  less  than  $500,000  and 
a  handler  is  a  small  business  if  it  has 
fewer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses."  the 
$500,000  per  year  criterion  was  used  to 
establish  a  production  guideline  of 
326.000  pounds  per  month.  Although 
this  guidehne  does  not  factor  in 
additional  monies  that  may  be  received 
b\  dairy  producers,  it  should  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

Based  upon  the  most  current 
information  available,  USDA  identified 
as  small  businesses  approximately 
66.327  of  the  71,716  dairy  producers 


(fanners)  that  had  their  milk  pooled 
under  a  Federal  order  in  January  2000. 
Thus,  small  businesses  represent 
approximately  92.5  percent  of  the  dairy 
farmers  in  the  United  States.  On  the 
processing  side,  there  were 
approximately  1.200  plants  associated 
with  Federal  orders  in  January  2000, 
and  of  these  plants,  approximately  720 
qualify  as  "small  businesses," 
representing  about  60  percent  of  the 
total.  At  the  present  time,  142 
cooperative  associations  represent 
61,405  dairy  fanners  under  the  Federal 
milk  order  program.  In  addition,  there 
were  10,311  dairy  fanners  who  were  not 
affiliated  with  any  cooperative 
association  in  January  2000.  Of  these 
nonmember  producers,  9,559  meet  the 
SBA's  definition  of  a  small  business. 

The  recordkeeping  and  reporting 
requirements  for  this  rule  are  minimal. 
At  the  present  time,  any  handler  that 
enters  into  a  forward  contract  witj)  a 
producer  presumably  has  written  proof 
for  such  an  arrangement.  Under  the 
pilot  program,  a  handler  will  be 
required  to  submit  a  copy  of  each 
forward  contract  with  a  producer  or  a 
cooperative  association  to  the  market 
administrator  of  the  order  that  regulates 
the  milk.  In  addition,  the  handler  will 
be  required  to  attach  a  specific 
disclosure  statement  to  each  forward 
contract  with  each  producer  under  the 
pilot  program.  The  disclosure  statement 
wdll  have  to  be  signed  by  each  dairy 
fanner  entering  into  a  forward  contract. 
The  disclosure  statement  explains  that  a 
dairy  fanner  entering  into  a  forward 
contract  under  the  pilot  program  forfeits 
his  or  her  right  to  receive  the  minimum 
order  price(s)  for  that  portion  of  their 
milk  that  is  under  contract  for  the 
duration  of  the  contract  period.  These 
requirements  are  discussed  further  in 
the  Paperwork  Reduction  Act  section  of 
this  document. 

In  drafting  the  rule,  the  Department 
considered  whether  any  limit  should  be 
established  for  the  amount  of  milk  that 
a  dairy  farmer  could  forward  contract. 
We  decided  not  to  impose  such  a  limit 
because  we  did  not  wish  to  interfere 
with  a  dairy  farmer's  desire  to  forward 
contract  all  of  his  or  her  milk.  Also,  in 
order  to  gain  as  much  knowledge  as 
possible  about  the  types  of  forward 
contracts  that  might  be  offered  by 
handlers,  we  believe  it  is  beneficial  to 
allow  handlers  and  dairy  fanners  to 
de':ide  between  themselves  how  much 
milk  to  put  under  forward  contract  and 
how  much  milk  to  keep  under 
minimum  Federal  order  pricing. 

Comments  were  specifically  requested 
on  the  impact  of  this  rule  on  small 
businesses.  Many  comments, 
particularly  fi-om  dairy  fanners  and 
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cheese  plant  operators,  stated  that  the 
pilot  program  would  assist  them  in 
running  their  business.  No  comments 
were  received  from  a  small  business 
stating  that  the  pilot  program  would  be 
a  burden  to  them. 

The  Department  does  not  believe  that 
the  forward  pricing  pilot  program  will 
imduly  burden  small  entities  or  impair 
their  ability  to  compete  in  the 
marketplace.  In  fact,  by  providing 
another  tool  to  reduce  price  risk,  the 
pilot  program  may  aid  small  businesses 
in  competing  with  larger  entities  that 
have  the  ability  to  use  existing  futures 
and  options  markets,  and  other  means, 
to  reduce  their  price  risks. 

Several  provisions  that  were  in  the 
proposed  rule  have  been  modified  or 
eliminated  in  response  to  those 
commenters  who  noted  that  these 
provisions  could  limit  the  ability  of 
small  businesses  to  participate  in  the 
pilot  program.  A  provision  that  would 
have  provided  a  3-day  period  in  which 
a  forward  contract  could  be  canceled 
has  been  removed  to  facilitate  hedging 
of  forward  contracts,  and  a  provision 
limiting  initial  forward  contracts  to  6 
months  has  been  changed  to  12  months 
to  better  reflect  dairy  farmers'  budgeting 
practices.  In  addition,  another  change 
was  made  so  that  proprietary  handlers 
that  do  not  operate  pool  plants  can 
participate  in  the  program.  These 
provisions  are  discussed  in  more  detail 
in  the  discussion  of  the  rules  applicable 
to  the  pilot  program. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Paperwork  Reduction  Act  of  1995 

The  information  coDection 
requirements  contained  in  this  final  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  for 
emergency  approval  and  such  approval 
was  granted  A  separate  60-day  notice 
seeking  public  comment  on  the 
information  collection  will  be  published 
after  this  final  rule  is  issued.  OMB  has 
assigned  this  request  No.  0581-0190. 

Under  the  pilot  program  for  the 
forward  contracting  of  milk  under 
Federal  milk  orders,  a  one-page 
disclosure  statement  was  designed  so 
that  the  Secretary's  representatives 
administering  the  pilot  program  can  be 
certain  that  dairy  farmers  have  entered 
into  the  pilot  program  voluntarily.  The 
disclosure  statement  is  attached  to  a  fact 
sheet  containing  general  gmdelines  to 
help  dairy  farmers  understand  the 
forward  contracting  process.  It  also 
explains  to  the  dairy  farmer  that  the 


program  is  voluntary  and  that  by 
entering  into  the  program  with  a 
handler,  the  dairy  farmer  will  be 
forfeiting  his  or  her  right  to  the 
minimum  prices  provided  under  the 
order.  The  form  should  take  no  more 
than  15  minutes  to  be  read,  understood, 
and  signed  by  a  dairy  farmer.  We 
estimate  that  the  number  of  dairy 
farmers  involved  would  be 
approximately  8,000.  and  the  total 
annual  time  burden  would  not  exceed 
2,000  hours. 

Handlers  will  be  required  to  submit 
their  forward  contracts  under  the  pilot 
program  to  their  respective  market 
administrator's  office.  There  are  2 
reasons  for  this.  First,  the  market 
administrator  must  be  able  to  review  the 
contract  to  ensure  it  is  signed  and  to 
verify  that  it  complies  with  the 
regulations  provided  here.  Second,  the 
Dep)artment  is  required  to  conduct  a 
study  of  forward  contracting  under  the 
pilot  program  to  determine  the  impact 
on  milk  prices  paid  to  producers  in  the 
United  States.  This  study  must  be 
submitted  to  Congress  no  later  than 
April  30,  2002.  In  order  to  do  such  a 
study,  the  Secretary  will  have  to  review, 
summarize,  and  evaluate  the  different 
types  of  contracts  that  were  written 
under  the  pilot  program. 

The  time  required  for  handlers  to 
prepare  and  submit  copies  of  contracts 
would  approximate  30  minutes  per 
contract.  If  all  of  the  nearly  1 200  plants 
associated  with  Federal  orders  decide  to 
forward  contract  luider  the  pilot 
program,  the  total  annual  bxirden  to 
submit  these  contracts  would  be  600 
hours. 

In  the  proposed  rule,  and  as 
continued  in  this  final  rule,  the 
disclosure  statement  described  above 
must  be  submitted  each  time  that  a 
dairy  farmer  enters  into  a  forward 
contract  under  the  pilot  program. 
Several  commenters  stated  that  this 
requirement  was  redundant  and 
resulted  in  unnecessary  paperwork. 
They  suggested  that  the  disclosure 
statement  should  only  be  required  to  be 
submitted  the  first  time  that  a  dairy 
farmer  enters  into  a  forward  contract 
imder  the  pilot  program.  Except  for 
these  comments  with  respect  to  the 
disclosure  statement,  no  other 
comments  were  received  that  relate  to 
paperwork  reduction  or  information 
collection. 

While  we  are  concerned  about 
burdening  handlers  with  unnecessary 
paperwork,  we  do  not  believe  that  the 
very  short  disclosure  statement 
specified  in  Section  1140.1(e)  of  this 
final  rule  would  create  such  a  burden. 
Furthermore,  we  are  not  convinced  by 
the  argiunent  that  producers  need  be 


told  only  once  that  entering  into  a 
forward  contract  precludes  them  from 
receiving  the  order  minimum  prices  for 
their  milk.  Forward  contractmg  by 
producers  is  a  significant  departure 
from  the  historical  regulatory 
environment.  As  such,  it  is  essential 
that  producers  fully  understand  the 
consequences  of  entering  into  a 
volimtary  contract  that  forfeits  their 
right  to  receive  minimum  order  prices 
for  milk.  By  signing  a  disclosure 
statement  for  each  contract,  producers 
will  be  certifving  that  they  have  been 
given  the  opportunity  to  review  the 
Forward  Pricing  Pilot  Program  Fact 
Sheet  that  describes  the  program, 
provides  some  advice,  and  cautions  the 
producer  to  fully  understand  the  terms 
and  conditions  of  each  contract. 

Public  Comments 

A  proposed  rule  was  issued  on 
February  25.  2000  (44  FR  10981). 
Interested  parties  were  given  15  days  to 
file  written  comments  concerning  the 
proposed  rule  These  comments  were 
accepted  by  regular  mail,  e-mail,  and  by 
fax.  A  total  of  97  comments  were 
received  These  comments  came  from — 
in  order  from  most  to  least — dairy 
farmers,  handlers,  federal  and  state 
legislators,  futures  industn,- 
representatives,  banking  industry 
representatives,  and  other  interested 
parties.  All  of  the  comments  are 
available  for  viewing  on  oui  web  site: 
www.ams.usda.gov/dairy/ 
for_contr_pilot.htm. 

Discussion  of  Rules  .Applicable  to  Pilot 
Program 

Under  the  rules  adopted  here  to 
administer  the  pilot  program,  producer 
milk  under  forward  contract  with  a 
handler  in  compliance  with  the  rules 
will  not  be  subject  to  a  Federal  milk 
order's  minimum  price  requirements 
provided  that  such  milk  does  not  exceed 
the  handler's  Class  II.  III.  and  IV 
utilization  of  milk  for  the  month  in  the 
market  that  regulates  the  milk  This  rule 
contains  a  clarification  -n  §  1140.2(a)  to 
make  it  clear  that  in  order  to  be  eligible 
for  exemption  from  minimum  order 
pricing  under  this  pilot  program 
handlers  must  be  in  compliance  with 
the  program  rules. 

For  convenience,  a  handler's 
combined  Class  II.  Ill,  and  IV  utilization 
is  defined  as  the  handler's  eligible  milk. 
In  the  case  of  a  multi-plant  handler,  the 
handler's  Class  II,  III,  and  IV  utilization 
will  be  combined  together  for  all  of  the 
handler's  milk  regulated  under  one 
order.  A  handler  will  only  be  exempt 
from  paying  the  order  s  minimum 
price(s)  on  its  quantity  of  eligible  milk. 
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The  determination  of  which 
producers'  milk  is  over-contracted  is  left 
to  the  handler.  If  the  handler  fails  to 
make  this  determination,  the  market 
administrator  will  prorate  the  over- 
contract  milk  to  each  producer  and 
cooperative  association  having  a 
contract  with  the  handler 

Although  handlers  participating  in 
the  pilot  program  will  not  be  required 
to  pay  producers  and  cooperative 
associations  the  order's  minimum 
uniform  or  component  prices  for 
contract  milk,  they  will  still  be  required 
to  account  to  the  pool  for  all  milk  they 
recei%'e  at  the  respective  order's 
minimum  class  prices  In  the  case  of 
milk  received  by  transfer  from  a 
cooperative  association's  pool  plant,  a 
handler  may  forward  contract  for  all 
such  transferred  milk  that  is  not  used  in 
Class  1  and  will  be  exempt  frgpi  paying 
the  cooperative  the  minimum  class 
prices  for  contract  milk. 

In  the  proposed  rule  (See  §  1140.2(a)), 
forward  contracting  under  the  pilot 
program  was  restricted  to  a  handler  that 
operates  'one  or  more  pool  plants."  In 
this  final  rule,  this  has  been  changed  to 
read  'any  handler  defined  in  §§  1000.9 
and  1135.9."'  The  language  in  the 
proposed  rule  would  have  excluded 
proprietarv  handlers  that  do  not  operate 
pool  plants  from  participating  in  the 
pilot  program.  As  noted  by  Kraft  Foods 
in  its  comment,  'this  limitation  is  not 
in  the  statute  creating  the  pilot  program, 
and  would  unnecessarily  exclude  a 
number  of  handlers  and  producers  from 
enjoying  the  benefits  intended  by 
Congress." 

The  language  contained  m  the 
proposed  rule  would  not  have  permitted 
forward  contractmg  for  manv 
manufactiiring  plants  that  use  pooled 
.Tiilk  for  their  manufactured  dair>' 
products.  In  fact,  many  nonpool  plants 
*hat  receive  producer  milk  by  diversion 
from  pool  plants  would  have  been 
anable  to  forward  contract  under  the 
pilot  program. 

In  providing  for  the  forward  contract 
pilot  program.  Congress  provided 
handlers  who  forward  contract  with  an 
exemption  from  paying  the  minimum 
Federal  order  price  to  producers  with 
whom  they  have  contracted.  The 
\ovember  1999  amendments  to  the  Act 
'iid  not  permit  handlers  who 
manufacture  Class  II.  III.  and  IV 
products  to  forward  contract  because 
any  handler,  even  handlers  with  all 
Class  I  milk,  could  have  forward 
•  contracted  prior  to  the  amendments. 
What  the  amendments  did  do.  however, 
was  excuse  handlers  from  paying 
producers  minimum  order  prices  for 
Class  II,  in,  and  IV  milk  under  forward 
contract. 


The  language  in  §  1140.2(a)  for  the 
proposed  rule  stated  that  only  pool 
plant  operators  could  forward  contract 
and  be  exempt  from  minimum  Federal 
order  pricing.  This  language,  however, 
does  not  take  into  consideration  the 
complex  marketing  arrangements  that 
exist  between  pool  plants,  cooperative 
association  bulk  tank  handlers,  and 
jaonpool  plants. 

In  many  markets,  milk  of  nonmember 
producers  that  is  regularly  received  at  a 
nonpool  plant  is  actually  pooled  by  a 
pool  plant  operator  or  by  a  cooperative 
association  through  its  deliveries  to  a 
pool  plant.  The  nonmember  milk 
delivered  to  the  nonpool  plant  is 
reported  as  producer  milk  diverted  to  a 
nonpool  plant  by  the  cooperative 
association  on  its  monthly  report  of 
receipts  and  utilization  to  the  market 
administrator  Alternatively,  if  a 
cooperative  association  is  not  involved 
in  the  transaction,  such  milk  could  be 
reported  by  a  pool  plant  operator  on  its 
report. 

Many  nonpool  plant  operators  that 
receive  nonmember  milk  that  is  pooled 
through  another  handler  issue  checks  to 
their  nonmember  producers.  They 
submit  their  pa\Tolls  showing  these 
payments  to  the  market  administrator. 
Nevertheless,  these  noiipool  plant 
operators  are  not  responsible  under  the 
order  for  paying  their  nonmember 
producers  the  minimum  Federal  order 
price;  it  is  the  handler — i.e.,  either  the 
cooperative  association  or  pool  plant 
operator — that  pools  the  milk  for  them 
who  would  be  held  responsible  for  an 
underpayment 

In  this  final  rule,  only  producer  milk 
that  is  under  forward  contract  with  a 
handler  in  compliance  with  the  rules 
provided  here  will  be  exempt  from  the 
order's  minimum  prices.  In  the  case  of 
nonmember  milk  that  is  reported  as 
producer  milk  by  a  cooperative 
association  handler  or  pool  plant 
operator  but  payrolled  by  a  nonpool 
plant  operator,  the  cooperative 
association  or  pool  plant  operator, 
respectively,  will  be  held  responsible 
for  any  underpayment  to  a  nonmember 
producer  in  the  event  that  milk  under 
contract  becomes  subject  to  nunimum 
order  pncing  (for  instance,  in  the  case 
of  over-contracted  milk)  In  this  way, 
cooperative  association  handlers,  pool 
plant  operators,  and  nonpool  plant 
operators  may  continue  the  complex 
arrangements  that  have  evolved  to  pool 
milk  under  the  Federal  milk  order 
program  and  all  will  be  permitted  to 
participate  in  the  pilot  program. 

The  language  in  §  1140.2(a)  of  this 
final  rule  has  been  modified  to  reflect 
the  change  from  "handler  that  operates 
one  or  more  pool  plants"  to  simply 


"handler."  As  defined  in  §  1000.9, 
handler  includes  not  only  the  operator 
of  a  pool  plant  or  a  nonpool  plant,  but 
also  a  broker  serving  as  a  handler  as 
provided  in  §  1000.9(b)  and  a 
cooperative  association  acting  as  a 
handler  with  respect  to  milk  delivered 
to  a  pool  plant  or  diverted  to  a  nonpool 
plant.  Finally,  the  term  "handler" 
includes  a  proprietary  bulk  tank  handler 
as  defined  in  §  1135.9  of  the  Western 
order. 

Any  handler  participating  in  the  pilot 
program  will  still  be  required  to  file  all 
of  the  reports  that  are  now  required 
imder  an  order.  This  includes  reports  of 
receipts  and  utilization  of  milk  and 
monthly  payroll  reports  that  show  aU 
information  now  required  under  the 
orders. 

Handlers  participating  in  the  pilot 
program  vdll  have  to  submit  to  the 
market  administrator  a  copy  of  each 
contract  for  which  it  is  claiming 
exemption  from  the  order's  minimum 
pricing.  This  contract  must  be  signed 
prior  to  the  1st  day  of  the  1st  month  for 
which  the  contract  applies  and  must  be 
received  by  the  market  administrator  by 
the  15th  day  of  that  month.  For  the  first 
month  that  the  pilot  program  is 
effective,  contracts  must  be  signed  on  or 
after  the  day  on  which  the  program 
becomes  effective.  For  example,  if  the 
program  becomes  effective  on  July  1 7, 
contracts  for  August  milk  must  be 
signed  between  July  17  and  July  31  and 
must  be  in  the  market  administrator's 
office  bv  August  15. 

It  is  tne  responsibility  of  each  handler 
to  give  to  each  contracting  dairy  farmer 
or  cooperative  association  a  disclosure 
statement  informing  them  of  the  nature 
of  the  pilot  program  and  providing  them 
with  certain  information  that  they 
should  consider  before  entering  into  a 
forward  contract.  The  disclosure 
statement  must  be  signed  on  the  same 
date  as  the  contract  by  the  dairy  farmer 
or  cooperative  association 
representative  and  wdll  have  to  be 
rettuned  to  the  market  administrator 
together  vsrith  the  contract  by  the  15th 
day  of  the  month.  Any  contract  that  is 
submitted  to  the  market  administrator 
without  the  disclosure  statement  will  be 
considered  to  be  invalid  for  the  purpose 
of  being  exempt  from  the  order's 
minimum  pricing  and  will  be  returned 
to  the  handler. 

Several  commenters  objected  to 
having  to  submit  a  disclosure  statement 
each  time  they  contract  with  a  producer. 
They  argued  that  attaching  a  disclosure 
statement  to  the  first  forward  contract 
vdth  a  producer  was  sufficient  and  that 
having  to  do  so  vdth  each  succeeding 
contract  involved  unnecessary 
paperwork. 
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As  noted  earlier  in  the  section  dealing 
with  the  Paperwork  Reduction  Act,  we 
do  not  believe  that  the  very  short 
disclosure  statement  specified  in 
Section  1140.1(e)  of  this  final  rule 
would  create  such  a  burden.  In  fact,  it 
is  only  one  paragraph  long  and  can 
easily  be  incorporated  in  the  body  of  a 
forward  contract  itself  or  can  be  handled 
as  a  one-page  supplement  that  may  be 
attached  to  the  forward  contract. 

In  its  proposed  rule,  the  Department 
proposed  2  provisions  to  help  dairy 
farmers  adjust  to  the  new  program.  One 
provision  would  have  required  that  each 
forward  contract  under  the  pilot 
program  contain  a  clause  that  gives  a 
dairy  farmer  3  days  to  change  his  or  her 
mind  about  forward  contracting  their 
milk.  The  2nd  proposed  provision 
would  have  limited  the  contract  period 
for  first-time  contracts  under  the  pilot 
program  to  6  months.  Both  of  these 
proposals  were  opposed  by  a  majority  of 
the  commenters  who  addressed  these 
issues. 

Numerous  commenters  contended 
that  these  2  provisions  would  be  very 
damaging  to  the  pilot  program,  even 
rendering  it  totally  ineffective.  One 
commenter  who  specializes  in  hedging 
price  risks  noted  that  the  3-day 
cancellation  provision  would  severely 
constrain  a  handler  in  offsetting  its  risk 
if  it  had  to  wait  for  3  days  after  signing 
a  contract  before  it  could  safely  hedge 
a  price  commitment  that  it  had  made  3 
days  earlier.  With  respect  to  the 
proposed  rule  limiting  first-time 
contracts  to  6  months,  many 
commenters  observed  that  a  6-month 
contract  would  not  match  up  with  a 
dairy  farmer's  budgeting  process. 

In  response  to  those  commenters  who 
argued  that  having  to  wait  3  days  would 
subject  handlers  to  extraordinary, 
unreasonable  price  risk,  we  undertook  a 
careful  review  of  the  options  available 
to  handlers  for  hedging  such  risk,  in 
particular,  we  analyzed  the  costs 
associated  with  purchasing  at-the- 
money  put  options  in  lieu  of  selling 
futures  to  hedge  forward  contracts 
during  the  3  days  when  a  forward 
contract  could  be  canceled.  We  also 
looked  at  the  costs  incurred  in  selling 
futures  and  simultcmeously  purchasing 
an  equivalent  amount  of  at-the-money 
call  options  to  hedge  the  price  risks 
associated  with  entering  into  forward 
contracts  during  the  3  days  when  the 
contract  could  be  canceled.  Our  analysis 
indicates  that  the  costs  of  the  3-day 
cancellation  provision  could  amount  to 
between  10  and  15  cents  per 
hundredweight.  These  costs  would 
likely  be  passed  on  to  producers  in  the 
form  of  lower  contract  prices  which 


could  dampen  any  interest  in  the  pilot 
program. 

In  proposing  the  3-day  cancellation 
clause  for  producers  who  enter  into 
forward  contracts  under  the  pilot 
program  it  was  our  intent  to  help 
farmers  adjust  to  the  new  program  and 
to  protect  them  from  undue  pressure  in 
signing  forward  contracts.  However, 
based  on  the  comments  and  on  our 
analysis  it  is  clear  that  the  3-day 
cancellation  provision  wrould  result  in 
some  additional  costs  to  handlers  who 
enter  into  forward  contracts  and  hedge 
such  contracts  by  using  the  futiu^es 
market.  Such  costs  could  be  passed  on 
to  producers  in  terms  of  lower  forward 
contract  prices.  Therefore,  while  we 
continue  to  see  merit  in  this  provision, 
we  must  conclude  that,  on  balance,  the 
3-day  cancellation  provision  could  work 
against  the  interests  of  dairy  farmers  by 
denying  them  the  opportimity  to  utilize 
forward  contracts  under  the  pilot 
progreun.  Accordingly,  this  provision 
has  been  removed  from  this  final  rule. 
Nevertheless,  we  will  carefully  monitor 
whether  producers  have  been  provided 
with  adequate  time  and  information 
before  entering  into  forward  contracts 
with  handlers  under  the  pilot  program 
and  will  revisit  this  issue  if  necessary. 

With  respect  to  the  6-month  forward 
contract  restriction  for  producers 
forward  contracting  for  the  first  time,  we 
still  believe  that  a  restriction  for  first- 
time  forward  contracts  would  have 
merit.  However,  we  are  convinced  by 
the  comments  submitted  that  the 
maximum  contract  length  should  be 
changed  from  6  months  to  12. months  to 
be  more  consistent  with  budgeting  and 
banking  practices.  After  a  producer  has 
entered  into  his  or  her  first  forward 
contract  under  the  pilot  program, 
subsequent  contracts  could  be  written 
for  longer  periods  of  time. 

A  3rd  proposed  provision  that  was 
widely  opposed  by  commenters  and 
received  virtually  no  support  would 
have  required  the  basis  for  pricing  milk 
under  a  forward  contract  to  be  the  same 
as  the  basis  for  pricing  milk  that  was  not 
under  forward  contract.  Specifically,  in 
the  4  Federal  orders  with  butterfat  and 
skim  milk  pricing,  forward  contracts 
would  have  been  required  to  be  written 
in  those  terms,  and  in  the  7  orders  with 
component  pricing  of  milk,  forward 
contracts  would  have  been  required  to 
be  written  in  terms  of  those  same 
components.  This  provision  was 
proposed  for  2  reasons.  First,  we 
thought  such  pricing  would  be  more 
understandable  to  producers  who  had 
part  of  their  milk  subject  to  minimum 
order  pricing  and  part  of  it  subject  to 
forward  contract  pricing.  Second,  we 
thought  that  such  pricing  would  be 


easier  for  producers  to  verify  using 
testing  data  provided  by  the  market 
administrator. 

This  proposal  was  seen  by 
commenters  to  be  unnecessarily  limiting 
and  an  obstacle  to  effectively  hedging 
contract  prices,  which  may  be  based 
upon  futures  market  prices  that  may  not 
price  each  component  of  milk. 
Therefore,  it  has  been  removed. 
However,  producers  who  are  not 
members  of  a  cooperative  association 
should  understand  that  their  milk 
weights  and  tests  will  continue  to  be 
handled  in  the  same  way  by  the  market 
administrator  even  if  they  choose  to 
enter  into  a  forward  contract  which 
prices  their  milk  on  a  basis  that  differs 
from  the  order  in  which  their  milk  is 
pooled.  For  example,  if  a  producer 
under  the  Appalachian  Order,  which 
prices  milk  to  dairy  farmers  on  the  basis 
of  skim  miiK  and  butterfat,  enters  into 
a  contract  that  prices  milk  on  the  basis 
of  protein,  butterfat,  other  solids,  and 
somatic  cell  count,  the  producer  will 
not  receive  data  from  the  market 
administrator  to  compare  against  the 
buying  handler's  test  data.  If  the 
producer  wishes  to  verify  these  tests,  he 
or  she  wrill  have  to  do  so  at  their  own 
expense. 

As  proposed,  payments  specified 
under  a  fonvard  contract  must  be  made 
on  the  same  dates  as  order  payments 
which  they  replace.  No  comments  were 
received  in  opposition  to  this  provision 
and  it  should  be  carried  forward  for 
several  reasons.  First,  nearly  every 
handler  entering  into  forward  contracts 
would  have  some  milk  that  is  subject  to 
minimum  order  pricing.  It  is  highly 
unlikely  that  these  handlers  would 
establish  a  dual  accoimting  and 
payment  system  even  if  they  thought 
that  different  payment  dates  would  be 
preferable  to  those  specified  under  the 
order.  Second,  if  handlers  paid 
producers  under  contract  at  different 
times  than  producers  not  under 
contract,  this  disparate  treatment  could 
cause  problems  which  might  influence 
the  success  of  the  pilot  program  for 
reasons  entirely  apart  from  more 
predictable  pricing.  Third,  from  an 
administrative  standpoint,  it  will  be 
much  easier  to  administer  the  pilot 
program  if  payments  are  made  on  the 
same  day  as  minimum  order  payments. 

Some  commenters  argued  tnat  the 
market  administrator  should  enforce 
forward  contract  prices  just  as  they  do 
minimiun  order  prices.  Another 
comment  stated  that  the  regulations 
should  enforce  payment  of  all  contracts. 

The  Act  requires  the  Secretary  to 
establish  a  forward  pricing  pilot 
program.  Milk  for  nonfluid  use  which  is 
covered  by  forward  contracts  under  the 
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pilot  program  is  exempt  from  the 
minimum  price  provisions  of  the  orders. 
We  do  not  believe  it  should  be  the  role 
of  the  market  administrator  or  the 
Department  to  determine  the  terms  of 
forward  contracts  or  to  enforce 
negotiated  prices.  Payment  for  milk 
covered  under  forward  contract  is 
required  to  be  made  by  the  dates 
specified  in  §  1 140.2(e)  of  the 
regulations. 

Some  commenters  argued  that 
allowing  a  handler  to  draw  money  from 
the  producer-settlement  fund  and  not 
pass  it  on  to  its  producers  could  create 
disorderly  marketing  conditions.  One 
comment er  concluded  that  allowing  a 
handler  to  keep  the  difference  between 
the  order's  blend  price  and  the  contract 
price  was  an  unjustified  windfall  to  the 
handler. 

This  issue  merits  some  discussion. 
Frankly,  we  do  not  know  what  form 
forward  contracts  will  take  under  the 
pilot  program.  We  do  know  the  natiue 
of  some  forward  contracts  prior  to  the 
pilot  program.  In  the  Upper  Midwest, 
where  much  of  the  milk  that  is  pooled 
is  used  for  Class  III  use,  many  forward 
contracts  provided  for  a  Class  III  price 
plus  a  pool  draw.  If  a  handler  was  a 
cheese  operation,  the  pool  draw  would 
equal  the  difference  between  the  order's 
blend  price  and  the  Class  III  price. 

It  may  be  that  this  same  formula  will 
be  the  popular  way  to  forward  contract 
under  the  pilot  program,  but  there  are 
several  variables  that  make  this  unclear. 
First,  the  pilot  program  applies  to  all 
Federal  order  markets,  with  Class  I 
utilizations  ranging  from  90  percent  to 
10  percent.  There  is  a  significant 
difference  in  the  pool  draw  between 
these  extremes.  Second,  forward 
contracts  may  only  cover  milk  used  for 
Class  II,  ni,  or  rV  use.  While  a  contract 
providing  for  a  Class  III  price  plus  the 
pool  draw  might  make  sense  for  a 
cheese  plant,  it  may  not  fit  well  with  an 
ice  cream  or  butter-powder  operation. 

Producers  who  are  contemplating 
forward  contracting  should  keep  in 
mind  that  their  benchmark  price  is  the 
Federal  order  blend  price  That  is  the 
jninimum  price  that  they  would  receive 
in  the  absence  of  a  forward  contract. 
Thus,  it  seems  reasonable  that  when 
producers  negotiate  a  forward  contract 
price,  they  would  hope  to  approximate, 
ideally,  the  minimum  blend  price  plus 
applicable  premiums  averaged  over  the 
forward  contract  period. 

As  noted  above,  we  do  not  know  how 
handlers  will  arrive  at  forward  contract 
prices.  They  could  look  at  futures 
markets  for  guidance.  A  forward 
contract  price  could  be  a  flat  blend  price 
approximation;  it  could  be  an  average 
futiu-es  market  cheese  price  plus  a  pool 


draw;  or,  for  a  butter-powder  operation, 
it  could  be  an  average  future  butter  and 
powder  price  on  a  hxmdredweight  basis 
plus  a  pool  draw. 

Over  time,  we  would  expect  to  see 
forward  prices  to  producers  below  the 
blend  price  in  some  months  and  above 
the  blend  price  in  other  months.  When 
the  contract  price  is  below  the  blend 
price,  the  pool  draw  could  accrue  to  the 
contracting  handler.  On  the  other  hand, 
when  the  contract  price  is  above  the 
blend  price,  the  contracting  handler  will 
have  to  supplement  the  pool  draw  to 
pay  the  producer  the  contract  price.  On 
balance,  the  pluses  and  minuses  should 
cancel  each  other  out  since,  one  could 
argue,  the  desired  objective  of  forward 
contracting  is  to  remove  the  imcertainty 
and  variability  in  prices,  not  to  reduce 
a  handler's  cost  by  cutting  its  payments 
to  producers.  In  fact,  if  producers 
continually  find  that  they  are  losing 
money  by  forward  contracting,  it  would 
seem  illogical  for  them  to  continue  to  do 
so. 

Some  commenters  also  argued  that 
handlers  with  forward  contracts  under 
the  pilot  program  should  be  prohibited 
from  excluding  milk  from  regulation  or, 
as  it  more  commonly  called,  depooling 
milk. 

This  issue  would  by  necessity  involve 
amendments  to  Federal  orders,  imlike 
the  pilot  program,  which  involves  no 
amendments  to  Federal  orders.  The 
depooling  issue  is  really  separate  from 
forward  contracting  and  is  not 
appropriate  for  consideration  in  this 
informal  rulemaking  process. 

Participation  in  the  pilot  program 
must  be  entirely  voluntary  on  the  part 
of  dairy  farmers  and  handlers.  If  the 
Department  believes  that  the  program  is 
being  used  to  coerce  dairy  farmers  into 
signing  contracts  providing  for  prices 
that,  on  average,  are  consistently  below 
minimum  order  prices,  steps  will  be 
taken  to  halt  such  practices.  One 
indication  that  such  practices  could  be 
occurring  would  be  complaints  from 
dairy  farmers  that  they  were  dropped 
because  they  refused  to  sign  a  forward 
contract  with  a  handler.  Another 
indication  might  be  manifested  by  the 
replacement  of  one  group  of  dairy 
farmers  with  another  group  of  dairy 
farmers  who  have  entered  into  forward 
contracts  with  the  handler.  It  is 
conceivable  that  some  farmers  might 
intentionally  enter  into  a  forward 
contract  that  would  consistently  provide 
a  price  below  the  minimum  order  price 
simply  to  get  their  milk  pooled  on  a 
particular  market  for  possible  future 
benefit.  This  type  of  activity  would 
undermine  the  concept  of  minimum 
prices  to  dairy  farmers  and  lead  to  the 
type  of  conditions  that  the  AMAA  was 


enacted  to  remedy.  Should  these  types 
of  activities  occur  after  the  pilot 
program  becomes  effective,  the 
Secretary  would  consider  appropriate 
actions  to  halt  such  activities. 

Many  conunenters,  including  several 
members  of  Congress,  took  issue  with 
our  reference  to  suspend  or  terminate 
the  pilot  program  in  the  discussion  part 
of  the  proposed  rule.  Other  commenters, 
however,  specifically  welcomed  the 
discussion  of  these  contingencies. 

It  may  be  true,  as  one  commenter 
stated,  that  it  is  uimecessary  to  state  that 
the  Secretary  of  Agriculture  can 
terminate  the  pilot  program  if  he  finds 
that  it  is  operating  in  conflict  with  the 
Agricultural  Marketing  Agreement  Act. 
However,  we  see  no  harm  in  stating 
what  may  not  be  obvious  to  all  pilot 
program  participants:  If  the  program  is 
abused,  steps  will  be  taken  to  stop  the 
abuse. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document  we  are  adopting  provisions  of 
the  proposal  as  a  final  rule,  with  the 
changes  discussed  in  this  document,  as 
well  as  several  technical  changes  made 
for  clarity. 

Additional  information  about  the 
pilot  program  is  included  in  the 
Department's  program  announcement. 
The  information  is  also  available  on  the 
Dairy  Programs'  web  site 
(www:ams.usda.gov/frnor/index.htm) 
and  is  available  from  local  market 
administrator  offices. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  of  Chapter  X  of  the 
CFR  is  amended  by  adding  a  new  Part 
1140  as  follows: 

PART  1140— DAIRY  FORWARD 
.PRICING  PILOT  PROGRAM 

Subpart  A — Definitions 

Sec. 

1140.1  Definitions. 

Subpart  B — Rules  Governing  Forward 

Contracts 

1140.2  Rules  governing  forward  contracts. 
Authority:  7  U.S.C.  601  et  seq. 

Subpart  A — Deflnfttons 

§1140.1     Definitions. 

(a)  Pilot  program  means  the  dairy 
forward  pricing  pilot  program  provided 
by  an  amendment  to  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7 
U.S.C.  601  et  seq.)  signed  into  law  on 
November  29,  1999  (Section  3  of  H.R. 
3428  of  the  106th  Congress,  as  enacted 
by  section  1001(a)(8)  of  Public  Law  106- 
113  (113  Stat.  1536)). 

(b)  Eligible  milk  means  the  quantity  of 
milk  equal  to  the  contracting  handler's 
Class  II,  in,  and  IV  utilization  of 


44414 


Federal  Register/ Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Rules  and  Regulations 


producer  milk,  in  product  pounds, 
during  the  month,  combining  all  plants 
of  a  single  handler  regulated  under  the 
same  Federal  order. 

(c)  Forward  contract  means  an 
agreement  covering  the  terms  and 
conditions  for  the  sale  of  milk  from  a 
producer  defined  in  §§  1001.12, 
1005.12,  1006.12,  1007.12,  1030.12, 
1032.12.  1033.12,  1124.12,  1126.12, 
1131.12,  and  1135.12,  or  a  cooperative 
association  defined  in  §  1000.18,  and  a 
handler  defined  in  §1000.9  or  1135.9. 

(d)  Contract  milk  means  the  producer 
milk  covered  by  a  forward  contract. 

(e)  Disclosure  statement  means  the 
following  statement  which  must  be 
signed  by  each  producer  entering  into  a 
forward  contract  with  a  handler  before 
the  market  administrator  will  recognize 
the  terms  and  conditions  provided  in 
such  contract. 

Disclosure  Statement 

I  am  voluntarily  entering  into  a  forward 

contract  with (handler's  name).  I 

have  been  given  a  copy  of  the  contract  and 
I  have  received  the  USDA's  Pilot  Program 
Fact  Sheet  to  which  this  disclosure  statement 
was  attached.  By  signing  this  fonn,  I 
understcind  that  I  am  forfeiting  my  right  to 
receive  the  order's  minimum  prices  for  that 
portion  of  my  milk  that  is  under  forward 
contract  for  the  duration  of  the  contract.  I 
also  understand  that  my  milk  will  be  priced 
in  accordance  with  the  terms  and  conditions 
of  the  contract. 

Printed  Name: 

Signature: 

Date: 

Address:    

Producer  No:    

(f)  Other  definitions.  The  definition  of  any 
term  in  parts  1000-1135  of  this  chapter  apply 
tn  anH  arp  hereby  made  a  part  of,  this  part. 

Subpart  B — Rules  Governing  Forward 
Contracts 

§  11 40  2     Rules  governing  forward 
contracts. 

,dj  .\ny  handler  defined  in  §§  1000.9 
and  1135.9  may  enter  into  forward 
contracts  with  producers  or  cooperative 
associations  for  the  handler's  eligible 
milk.  Milk  under  forward  contract  in 
compliance  with  these  rules  will  be 
exempt  from  the  minimum  payment 
provisions  that  would  apply  to  such 
milk  pursuant  to  §§  1001.73,  1005.73, 
1006.73.  1007.73.  1030.73,  1032.73, 
1033.73,  1124.73.  1126.73,  1131.73  and 
1135.73  for  the  period  of  time  covered 
by  the  contract. 

(b)  A  forward  contract  with  a 
producer  or  cooperative  association 
participating  for  the  first  time  in  this 
pilot  program  may  not  exceed  12 
months.  In  no  event  shall  a  forward 
contract  executed  pursuant  to  this  part 
extend  beyond  December  31,  2004. 


(c)  Forward  contracts  must  be  signed 
and  dated  by  the  contracting  handler 
and  producer  (or  cooperative 
association)  prior  to  the  1st  day  of  the 
1st  month  for  which  they  are  to  be 
effective  and  must  be  in  the  possession 
of  the  market  administrator  by  the  15th 
day  of  that  month.  ^  The  disclosure 
statement  provided  in  §  1140.1(e)  must 
be  signed  on  the  same  date  as  the 
contract  by  each  producer  entering  into 
a  forward  contract  under  the  pilot 
program,  and  this  signed  disclosure 
statement  must  be  attached  to  each 
contract  submitted  to  the  market 
administrator. 

(d)  In  the  event  that  a  handler's 
contract  milk  exceeds  the  handler's 
eligible  milk  for  any  month  in  which  the 
specified  contract  price(s)  are  below  the 
order's  minimiun  prices,  the  handler 
must  designate  which  producer  milk 
shall  not  be  contract  miUc.  If  the  handler 
does  not  designate  the  suppliers  of  the 
over-contracted  milk,  the  market 
administrator  shall  prorate  the  over- 
contracted  milk  to  each  producer  and 
cooperative  association  having  a 
forward  contract  with  the  handler. 

(e)  Payments  for  milk  covered  by  a 
forward  contract  must  be  made  on  or 
before  the  dates  applicable  to  pajonents 
for  milk  that  is  not  luider  forward 
contract  under  the  respective  Federal 
order. 

(f)  Handlers  participating  in  the  pilot 
program  will  continue  to  be  required  to 
file  all  reports  that  are  currently 
required  vmder  the  respective  marketing 
orders  and  will  continue  to  be  required 
to  account  to  the  pool  for  all  milk  they 
receive  at  their  respective  order's 
minimum  class  prices. 

(g)  Nothing  in  this  part  shall  imptede 
the  contractual  arrangements  that  exist 
between  a  cooperative  association  and 
its  members. 

Dated:  July  13,  2000. 

Kathleen  A.  Merrigan, 

Administrator,  Agricultuml  Marketing 
Service. 

[PR  Doc.  00-18113  Filed  7-17-00;  8:45  ami 
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'  Contracts  that  have  been  signed  prior  to  the 
effective  date  of  these  rules  are  invalid  under  the 
pilot  program. 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  900,  917.  926.  944,  950, 
952,  961  and  980 

[No.  2000-34  ] 

RIN  3069-AA97 

Federal  Home  Loan  Bank  Advances, 
Eligible  Collateral,  New  Business 
Activities  and  Related  Matters 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUvm^ARY:  The  Federal  Housing  Finance 
Board  [Finance  Board)  is  amending  its 
Advances  Regulation  and  other 
regulations  to  implement  the 
requirements  of  the  Federal  Home  Loan 
Bank  System  Modernization  Act  of  1999 
by:  allowing  the  Federal  Home  Loan 
Banks  (Banks)  to  accept  from 
community  financial  institution  (CFI) 
members  new  categories  of  collateral  to 
secure  advances;  expanding  the 
purposes  for  which  the  Banks  may  make 
long-term  advances  to  CFI  members; 
and  removing  the  limit  on  the  amount 
of  a  member's  advances  that  may  be 
sectired  by  other  real  estate-related 
collateral.  The  Finance  Board  also  is 
making  related  and  other  technical 
changes  to  its  regulations  on  General 
Definitions,  Powers  and  Responsibilities 
of  Bank  Boards  of  Directors  and  Senior 
Management,  Federal  Home  Loan  Bank 
Housing  Associates,  Community 
Support  Requirements,  Community 
Investment  Cash  Advance  Programs  and 
Standby  Letters  of  Credit,  and  adopting 
a  new  regulation  on  New  Business 
Activities. 

DATES:  The  final  rule  is  effective  on 
August  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothweli.  Director,  (202)  408- 
282 1 .  Scott  L.  Smith.  Deputy  Director, 
(202)  408-2991.  or  Julie  Paller,  Senior 
Financial  Analyst.  (202)  408-2842. 
Office  of  Policy,  Research  and  Analysis; 
or  Eric  E.  Berg,  Senior  Attorney- 
Advisor.  (202)  408-2589.  Eric  M. 
Raudenbush.  Senior  Attorney- Advisor. 
(202)  408-2932.  or  Sharon  B.  Like.  (202) 
408-2930,  Senior  Attorney- Advisor. 
Office  of  General  Counsel,  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W..  Washington.  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Historical  Benefits  of  Federal  Home 
Loan  Bank  System 

The  Federal  Home  Loan  Bank  System 
(Bank  System)  comprises  twelve 
regional  Banks  that  are  instrumentalities 
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of  the  United  States  organized  under  the 
authoritv  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act).  See  12  U.S.C. 
1423,  1432(a).  The  Banks  are 
cooperatives;  only  members  of  a  Bank 
may  own  the  capital  stock  of  a  Bank  and 
only  members  and  certain  eligible 
nonmember  borrowers  (housing 
associates)  (such  as  state  housing 
finance  agencies)  may  obtain  access  to 
the  products  provided  bv  a  Bank.  See  12 
U.S.C.  1426,  1430(a),  1430b.  Each  Bank 
is  managed  by  its  own  board  of  directors 
and  serves  the  public  by  enhancing  the 
availability  of  residential  housing 
finance  and  community  lending  credit 
through  its  members  and  housing 
associates.  See  12  U.S.C.  1427.  Any 
eligible  institution  (typically,  an  insured 
depository  institution)  may  become  a 
member  of  a  Bank  by  satisfying  certain 
criteria  and  by  purchasing  a  specified 
amount  of  a  Bank's  capital  stock.  See  12 
U.S.C.  1424,  1426;  12  CFR  part  925. 

As  government  sponsored  enterprises 
(GSEs),  the  Banks  are  granted  certain 
privileges  that  enable  them  to  borrow 
funds  in  the  capital  markets  on  terms 
more  favorable  than  could  be  obtained 
by  private  entities,  so  that  the  Bank 
System  generally  can  borrow  funds  at  a 
modest  spread  over  the  rates  on  U.S. 
Treasury  securities  of  comparable 
maturity  The  Banks  pass  along  their 
GSE  funding  advantage  to  their 
members,  and  ultimately  to  consumers, 
by  providing  secured  loans,  called 
advances,  and  other  financial  products 
and  services  at  rates  and  terms  that 
would  not  otherwise  be  available  to 
their  members. 

The  Banks  must  fully  secure  advances 
with  ehgible  collateral.  See  12  U.S.C. 
1430(a).  At  the  time  of  origination  or 
renewal  of  an  advance,  a  Bank  must 
obtain  a  seciu-ity  interest  in  collateral 
eligible  under  one  or  more  of  the 
collateral  categories  set  forth  in  the 
Bank  Act.  See  12  U.S.C.  1430(a). 

Under  section  10  of  the  Bank  Act  and 
part  950  of  the  Finance  Board's 
regulations,  the  Banks  have  broad 
authority  to  make  advances  in  support 
of  residential  housing  finance,  which 
includes  community'  lending,  defined, 
j  in  the  final  rule,  as  providing  financing 
j  for  economic  development  projects  for 
I  targeted  beneficiaries  and,  for  CFIs, 

{)urchasing  or  funding  small  business 
oans.  small  farm  loans  or  small  agri- 
business loans.  See  12  U.S.C.  1430(a), 
(i),  (j);  12  CFR  parts  900.  950  The  Banks 
also  are  required  to  offer  two  programs, 
the  Affordable  Housing  Program  (AHP) 
and  the  Community  Investment  Program 
(CIP),  to  provide  subsidized  or  at-cost 
advances,  respectivelv.  m  support  of 
unmet  housing  finance  or  targeted 
economic  development  credit  needs. 


See  12  U.S.C.  1430(i),  (j);  12  CFR  parts 
951,  952.  hi  addition,  section  10(j)(10)  of 
the  Bank  Act  authorizes  the  Banks  to 
establish  additional  Community 
hivestment  Cash  Advance  (CICA) 
Programs  for  targeted  community 
lending,  defined  as  providing  financing 
for  economic  development  projects  for 
targeted  beneficiaries.  See  12  U.S.C. 
1430(j)(10);  12  CFR  part  952. 

B.  Expanded  Access  to  Bank  System 
Benefits 

On  November  12,  1999,  the  President 
signed  into  law  the  Federal  Home  Loan 
Bank  System  Modernization  Act  of  1999 
(Modernization  Act)  ^  which,  among 
other  things,  amended  the  Bank  Act  by 
providing  smaller  lenders  with  greater 
access  to  membership  in  the  Bank 
System  and  greater  access  to  Bank 
advances.  The  Modernization  Act 
established  a  category  of  members 
consisting  of  depository  institutions 
whose  deposits  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  that  have  less  than  $500,000,000 
in  average  total  assets  (based  on  an 
average  of  total  assets  over  three  years) 
called  community  financial  institutions 
(CFIs), 2  and  authorized  the  Banks  to 
make  long-term  advances  to  CFI 
members  for  the  purposes  of  providing 
funds  for  small  businesses,  small  farms 
and  small  agri-businesses.  See 
Modernization  Act,  sections  602, 
604(a)(2).  605.  The  Modernization  Act 
also  authorized  the  Banks  to  accept  from 
CFI  members  as  security  for  advances 
secured  loans  for  small  business, 
agricultvu-e,  or  securities  representing  a 
whole  interest  in  such  secured  loans. 
See  id.,  section  604(a)(5)(C). 

For  all  members,  the  Modernization 
Act  removed  the  statutory  limit  on  the 
amount  of  aggregate  outstanding 
advances  that  could  be  secured  by 
"other  real  estate-related  collateral," 
which  had  been  capped  at  30  percent  of 
a  member's  capital.  See  id.,  section 
604(a)(5)(B).  The  Banks,  therefore,  are 
now  authorized  to  accept  other  real 
estate-related  collateral  as  security  for 
advances  to  any  member  as  long  as  the 
collateral  has  a  readily  ascertainable 
value  and  the  Bank  is  able  to  perfect  a 
security  interest  in  that  collateral.  See 
12  U.S.C.  1430(a)(3)(D)  (as  amended). 


'  The  Modprnization  Act  is  Title  VI  of  the  Gramm- 
Leach-Bliley  Act,  Pub.  L.  No.  106-102, 113  Stat. 
1338  (Nov.  12.1999). 

^  The  Finance  Board  recently  adopted  an  Interim 
Final  Rule  that  amended  the  Finance  Board's 
Membership  Regulation  to  implement  the 
Modernization  Act  amendments  regarding 
membership  in  the  Bank  System.  See  65  FR  13866 
(March  15,  2000).  The  Finance  Board  adopted  the 
Interim  Final  Rule  as  a  Final  Rule,  with  several 
changes,  at  its  June  23,  2000  Board  meeting. 


C.  Proposed  Rule 

On  May  8,  2000,  the  Finance  Board 
issued  a  notice  of  proposed  rulemaking 
that  proposed  amendments  to  the 
Finance  Board's  regulations  to 
implement  the  new  statutory  authorities 
described  above.  See  65  FR  26518  (May 
8,  2000).  The  public  comment  period  on 
the  proposed  rule  closed  on  June  7, 
2000.  The  Finance  Board  received 
letters  from  a  total  of  64  comment ers, 
including:  11  Banks;  15  financial 
institution  trade  associations;  34  Bank 
members;  1  home  builders'  association; 
the  Farm  Credit  System  trade 
association;  the  Bank's  trade 
association;  and  a  Congressman. 
Comments  as  they  relate  to  specific 
issues  raised  by  the  proposed  rule  are 
discussed  below. 

n.  Analysis  of  Final  Rule 

A.  Modernization  Act  Amendments 
Establishing  Newly  Eligible  Collateral 

1.  New  Cn-EUgible  Collateral 

The  Modernization  Act  amended  the 
Bank  Act  to  allow  CFI  members  to 
pledge  new  types  of  collateral  as 
security  for  advances,  specifically, 
secured  loans  for  small  business  or 
agriculture,  or  securities  representing  a 
whole  interest  in  such  secured  loans. 
See  Modernization  Act,  section 
604(a)(5)(C).  Proposed  §950. 7(b)(1) 
implemented  this  amendment  by 
authorizing  the  Banks  to  accept  from 
CFI  members  or  their  affiliates  as 
security  for  advances,  small  business 
loans,  small  farm  loans  or  small  agri- 
business loans  fully  secured  by 
collateral  other  than  real  estate,  or 
securities  representing  a  whole  interest 
in  such  loans,  provided  that:  (i)  The 
loans  have  a  readily  ascertainable 
liquidation  value  £md  can  be  freely 
liquidated  in  due  course;  and  (ii)  the 
Bank  can  perfect  a  security  interest  in 
such  collateral  (CFI-eligible  collateral). 
Proposed  §  950.7(b)(1)  also  required 
that,  prior  to  accepting  any  such  CFI- 
eligible  collateral,  a  Bank  shall  meet  the 
new  business  activity  requirements  of 
proposed  part  980.  This  requirement 
was  intended  to  ensure  that  a  Bank  has 
the  capacity  to  value,  discount  and 
manage  the  newly  eligible  collateral 
prior  to  making  advances  secured  by 
such  collateral. 

Proposed  §  950.7(b)(1)  excluded  loans 
secured  by  real  estate  because  these 
types  of  loans  were  included  in 
proposed  §950. 7(a)(4). 

a.  Types  of  CFI-eligible  collateral — 
Definitions  of  "small  business  loam," 
"small  farm  loans"  and  "small  agri- 
business loans".  Proposed  §  950.1 
defined  the  terms  "small  business 
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loans,"  "small  farm  loans"  and  "small 
agri-business  loans"  using  a  loan  size 
approach  and  an  alternative  business  (or 
farm)  size  approach.  Specifically,  loans 
below  a  prescribed  aggregate  amount — 
$1  million  for  small  business  loans,  and 
S500,000  for  small  farm  loans  and  small 
agri-business  loans — were  considered  a 
proxy  for  business  (or  farm)  size  based 
on  the  loan  size  standards  established 
by  regulation  of  the  agencies  comprising 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC),^  and  met 
the  proposed  definitions.  See  57  FR 
54235  (Nov.  17.  1992).  As  discussed  in 
the  SUPPLEMENTARY  l^4fORMATK)N  section 
of  the  proposed  rule,  these  aggregate 
loan  size  limits  were  derived  from  the 
FFIEC  requirement  that  financial 
institutions  report  to  their  primary 
regulators  small  business  loans  of  up  to 
$1  million  and  small  farm  loans  of  up 
to  $500,000.  See  id.  Loans  above  these 
aggregate  loan  size  limits  would  not 
meet  the  proposed  definitions,  unless 
business  data  specific  to  the  bcHTOwing 
enterprise  (annual  gross  receipts  or 
number  of  employees)  showed  that  the 
borrower  met  the  eligibility  standards 
for  a  small  business  (or  farm)  concern 
under  the  Small  Business 
Administrations  (SBA)  regulations.  See 
13  CFR  part  121. 

As  disrussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
r\ile,  the  business  size  approach 
provides  greater  acciu-acy,  but  may 
result  in  costs  that  deter  CFI  members 
from  fully  employing  Banks  as  a 
funding  source  for  loans  to  small 
businesses  and  small  farms.  The  loan 
size  approach  is  less  precise,  but  has  the 
advantage  of  lower  implementation 
costs,  since  it  involves  information 
already  available  to  Federally  regulated 
financial  institutions  in  the  reports  they 
are  required  to  file  with  their  primary 
federal  regulator. 

In  the  SUPPLEMENTARY  INFORMATION 
section  of  the  pruposed  rule,  the 
Finance  Board  stated  that  the  proposed 
definitions  represented  an  appropriate 
compromise  between  these  two 
approaches  that  would  allow  CFI 
members  to  use  Bank  System  funding  to 
finance  small  businesses  and  small 
farms,  as  authorized  by  the 
Modernization  Act.  See  Modernization 
Act,  section  604(a)(5)(C).  The  Finance 
Board  requested  comment  on  whether 


'  FFIEC  is  a  formal  interagency  body  empowered 
to  prescribe  uniform  principals,  standards,  and 
report  forms  for  the  federal  examination  of  financial 
institutions  by  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  FDIC.  the  National 
Credit  Union  Administration,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the  Office  of 
Thrift  Supervision,  and  to  make  recommendations 
to  promote  uniformity  in  the  supervision  of 
financial  institutions.  See  12  U.S.C.  3301  et  seq. 


there  were  any  other  appropriate 
methods  of  categorizing  or  defining 
small  business  loans,  small  farm  loans, 
and  small  agri-business  loans. 

Many  of  the  community  bank 
commenters  noted  that  the  expansion  of 
eligible  collateral  to  secure  advances  is 
critical  to  their  funding  needs.  Many 
commenters  of  all  types  stated  that 
neither  of  the  alternatives  set  forth  in 
the  proposed  definitions  would  allow 
CFI  members  to  utilize  such  loans  as  a 
source  of  funding  to  the  extent  intended 
by  Congress.  The  consensus  among 
conunenters  was  that  the  ag^egate  loan 
size  limits  set  forth  in  the  proposed 
definitions  were  too  restrictive,  and  that 
the  alternative  documentation 
requirements  for  loans  above  the 
aggregate  loan  size  limits  would  be  too 
time-consuming  and  burdensome  to 
offer  a  practical  alternative.  Many 
commenters  recommended  instead  that 
the  Finance  Board  adopt  a  definitional 
approach  tied  to  the  legal  "loans  to  one 
borrower"  (LTOB)  limits  to  which 
members  already  are  subject.  Other 
commenters  variously  recommended 
raising  the  maximum  aggregate  loan  size 
limits,  making  any  aggregate  loan  size 
limits  uniform  for  all  categories  of  CFI- 
eUglble  collateral,  providing  a 
mechanism  that  would  adjust  the 
aggregate  loan  size  limits  over  time  for 
inflation,  and  reducing  documentation 
requirements.  One  commenter 
recommended  adopting  an  aggregate 
loan  size  limit  based  on  the  standard  for 
small  farms  developed  by  the  Secretary 
of  Agriculture  (less  than  $250,000  in 
annual  gross  agricultural  sales). 

Loans  and  extensions  of  credit  by 
insured  depository  institutions  are 
subject  to  statutory  and  regulatory  LTOB 
limits.  See,  e.g..  12  U.S.C.  84(a);  12  CFR 
part  32  (Office  of  the  Comptroller  of  the 
Currency);  12  CFR  560.93  (Office  of 
Thrift  Supervision).  Generally,  the  total 
loans  and  extensions  of  credit  made  by 
an  insured  depository  institution  to  any 
one  borrower  may  not  exceed  15  percent 
of  that  institution's  total  unimpaired 
capital  and  unimpaired  surplus,  with 
exceptions  for,  among  other  things, 
loans  fully  secured  by  high  quafity  and 
highly  liquid  collateral.  See  12  U.S.C. 
84(a)(1),  (2),  (c).  These  LTOB  limits  are 
intended  to  protect  the  safety  and 
soundness  of  insured  depository 
institutions  by  prohibiting 
concentration  of  lending  to  any  one 
entity.  Commenters  pointed  out  that,  in 
conjimction  with  the  LTOB  limits,  the 
size  limit  on  a  member's  CFI  eligibility 
of  $500  million  in  total  assets  effectively 
limits  the  size  of  the  loans  the  member 
may  pledge  for  advances.  Various 
conunenters  calculated  the  "effective" 
loan  limit  resulting  from  the  LTOB 


approach  to  range  from  S3. 75  million  to 
$6  million  for  a  $500  million  institution, 
depending  on  the  institution's  capital 
level.  Several  commenters  pointed  out 
that  the  Finance  Board  adopted  a 
similar  approach  in  amending  the 
definition  of  "combination  business  or 
farm  property"  in  the  Advances 
Regulation  in  order  to  permit  members 
with  assets  of  $500  million  and  less  to 
pledge  combination  agricultiu'e/ 
residential  loans  and  business/ 
residential  loans  as  eligible  collateral. 
See  63  FR  35117  (June  29,  1998).  The 
Finance  Board  noted  at  that  time  that  by 
limiting  the  size  of  members  that  could 
pledge  the  loans,  the  Finance  Board  was 
indirectly  limiting  the  size  of  the  loans 
themselves.  See  id.  at  35122. 

The  Finance  Board  recognizes  that  the 
LTOB  approach  offers  certain 
advantages  over  the  definitions  of 
"small  business  loans,"  "small  farm 
loans,"  and  "small  agri-business  loans" 
set  forth  in  the  proposed  rule.  For 
example,  the  aggregate  loan  size  limits 
in  the  proposed  rule  represent  static, 
one-size-fits-all  loan  amounts.  One 
commenter  noted,  in  this  regard,  that 
while  the  proposed  aggregate  loan  size 
limits  might  not  impact  CFI  members 
with  assets  of  $100  million  or  less,  the 
proposed  limits  could  create  an 
impediment  for  larger  CFI  members 
making  larger  loans.  By  contrast,  the 
LTOB  approach  would  result  in 
aggregate  loan  size  limits  that  are 
relative  to  the  size  of  each  CFI  member 
and  arguably  more  relevant  and 
appropriate.  Additionally,  since  LTOB 
restrictions  are  akeady  in  place,  reliance 
on  this  measure  would  ease 
administration  and  limit 
implementation  costs.  Further,  a  CFI 
member's  LTOB  limit  would  follow  the 
movement  of  its  assets  and  capital, 
thereby  making  adjustments  for 
inflation  luinecessary. 

The  Finance  Board  also  recognizes 
that  LTOB  restrictions  are  not  uniform. 
Legal  lending  limits  for  similarly  sized 
CFI  members  will  vary,  not  only 
because  institutions  will  hold  different 
amounts  of  capital  and  unimpaired 
surplus,  but  because  LTOB  restrictions 
themselves  may  vary  in  form  or 
application  among  the  federal  and  state 
regulatory  bodies  that  promulgate  and 
enforce  such  restrictions.  Even  within 
the  same  regulatory  structure,  the  size  of 
loan  a  CFI  member  is  permitted  to  make 
may  vary  depending  on  the  extent  to 
which  certain  exceptions  to  the  general 
LTOB  limit  may  apply  to  that  particular 
loan.  However,  the  Finance  Board  does 
not  believe  that  these  variances, 
including  the  potential  for  higher  loan 
amoimts  imder  certain  circumstances, 
would  prevent  the  LTOB  approach  from 
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serving  as  an  appropriate  method  of 
categorizing  or  defining  small  business 
loans,  small  farm  loans  and  small  agri- 
business loans. 

On  balance,  the  Finance  Board  is 
persuaded  that  the  LTOB  approach  is 
the  most  reasonable  and  cost  efficient 
means  of  implementing  the 
Modernization  Act  in  a  manner  that  will 
facilitate  CFl  member  access  to  Bank 
advances  for  the  purpose  of  funding 
small  businesses,  small  farms  and  small 
agri-businesses.  Further,  the  Finance 
Board  does  not  believe  that  the  LTOB 
approach  raises  any  additional  safety 
and  soundness  concerns  that  caimot  be 
adequately  addressed  by  the  collateral 
policy  requirements  in  §  917.4  and  the 
new  business  activities  requirements  in 
part  980  discussed  below.  Accordingly, 
§  950.1  of  the  final  rule  defines  "small 
business  loans,"  "small  farm  loans," 
and  "small  agri-business  loans"  as  loans 
that  are  within  the  legal  lending  limit  of 
the  reporting  CFl  member  and  reported 
on  certain  regulatory  financial  reports  as 
specifically  provided  in  §  950.1.  To 
ensure  that  loan  size  is  effectively 
limited  by  the  definitions  of  "small 
business  loans,"  "small  farm  loans," 
and  "small  agri-business  loans,"  the 
definitions  shall  apply  only  to  whole 
loans  and  not  to  loan  participations. 

As  proposed,  §950. 7(b)(1)  of  the  final 
rule  does  not  explicitly  refer  to  secured 
loans  for  agriculture,  as  does  the 
Modernization  Act.  See  Modernization 
Act,  section  604(a)(5)(C).  Instead,  the 
Finance  Board  has  interpreted 
"agriculture  loans"  to  mean  small  farm 
loans  and  small  agri-business  loans,  and 
substituted  these  terms,  in  the  text  of 
§  950.7(b)(1).  These  terms  also  appeeir  in 
§  950.3,  which  sets  forth  the  authorized 
purposes  of  long-term  Bank  advances, 
so  their  use  in  §  950.7(b)(1)  is  consistent 
with  the  Finance  Board's  general  policy 
of  employing  uniform  terminology  in  its 
regulations  whenever  possible.  The 
Finance  Board  also  stated  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule  that  permitting  the 
Banks  to  accept  as  collateral  only 
"small"  agriculture  loans  was  consistent 
with  both  the  Banks'  mission  of 
assisting  members  with  community 
lending  and  with  the  Modernization 
Act's  emphasis  on  small  institutions' 
lending  to  small  enterprises.  See 
Modernization  Act,  sections  602, 
604(a)(3),  604(a)(5)(C). 

Many  commenters  stated  that  the 
Finance  Board's  interpretation  of  the 
statutory  term  "agricultiu'e  loans"  as 
small  farm  loans  and  small  agri-business 
loans  was  unnecessarily  restrictive,  on 
the  basis  that  the  Modernization  Act 
does  not  explicitly  specify  an  aggregate 
size  limit  on  secured  loans  for 


agriculture.  The  Finance  Board's 
adoption  of  the  LTOB  approach  to  loan 
size  definitions  in  the  final  rule  resolves 
this  issue,  since  it  allows  CFl  members 
to  pledge  as  collateral  to  secure 
advances  farm  loans  and  agri-business 
loans  up  to  their  respective  legal 
lending  limits. 

b.  Restrictions  on  acceptance  of  CFI- 
eligible  collateral.  The  primary  duty  of 
the  Finance  Board  is  to  ensure  that  the 
Banks  operate  in  a  financially  safe  and 
sound  maimer.  See  12  U.S.C. 
1422a(a)(3)(A).  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  in  view  of  the 
potentially  greater  risks  inherent  in  non- 
mortgage,  CFI-eligible  collateral,  with 
which  the  Banks  have  limited  or  no 
experience,  the  Finance  Board,  for 
safety  and  soundness  reasons, 
considered  whether  limits  or 
restrictions  should  be  established  on  the 
types  of  collateral  that  could  secure 
such  loans  or  securities  pledged  by  a 
CFl  member  or  affiliate  to  secure  an 
advance.  For  example,  small  business 
loans  secured  by  accounts  receivable  or 
inventory,  or  small  farm  loans  secured 
by  crops  or  livestock,  which  may 
present  greater  risks  than  other  types  of 
secured  small  business  or  small  farm 
loans,  could  have  been  excluded  fi-om 
the  types  of  eligible  collateral.  The 
Finance  Board  chose  not  to  impose 
limits  or  restrictions  in  the  proposed 
rule,  but  instead  to  require  in  proposed 
§  917.4  that  the  Banks  have  policies  and 
capacity  to  value  the  collateral, 
whatever  it  may  be.  In  addition, 
proposed  part  980  treated  the 
acceptance  of  CFI-eligib^e  collateral  for 
the  first  time  as  a  new  business  activity 
requiring  60-day  notice  to  the  Finance 
BoEird  before  the  activity  could  be 
undertaken. 

The  Finance  Board  requested 
comment  on  whether  certain  types  of 
CFI-eligible  collateral  should  be 
prohibited  as  eligible  collateral  on  the 
basis  of  risk.  Several  commenters 
supported  the  approach  in  the  proposed 
rule,  stating  that  no  types  of  CFI-eligible 
collateral  are  so  inherently  risky  as  to 
justify  a  prohibition  on  their  acceptance, 
and  that  each  Bank  should  have  the 
discretion  to  determine  risk  parameters 
and  eligibility  standards  for  each  type  of 
CFI-eligible  collateral  it  chooses  to 
accept. 

The  Finance  Board  continues  to 
believe  that  requiring  each  Bank  to 
determine  the  value  of  collateral  in 
accordance  with  a  member  products 
policy  established  pursuant  to  §  917.4 
will  minimize  appropriately  the  Banks' 
exposure  to  risk  in  accepting  CFI- 
eligible  collateral.  The  Finance  Board 
expects  such  policies,  if  properly 


developed  and  implemented,  will  take 
the  appropriate  risk  factors  into  account 
in  their  valuation  and  discounting 
procedures.  Of  course,  those  policies, 
and  the  Banks'  activities  in  this  regard, 
would  continue  to  be  subject  to 
examination  by  the  Finance  Board  and 
to  the  new  business  activities 
requirements  of  part  980,  discussed  in 
section  11. B.,  below.  Accordingly,  as 
proposed,  the  final  rule  establishes  no 
limits  on  the  types  of  collateral  that  may 
secure  such  loans  or  securities  pledged 
by  a  CFl  member  or  affiliate. 

c.  CFl  status,  (i)  Definition  of  "CFr'— 
Determination  of  CFl  status  based  on 
calculation  of  three-year  total  assets 
average.  The  Modernization  Act  defines 
a  "community  financial  institution"  as 
an  FDIC-insured  institution  that  has,  as 
of  the  date  of  the  transaction  at  issue, 
less  than  $500  million  in  average  total 
assets,  based  on  an  average  of  total 
assets  over  thejhree  years  preceding 
that  date.  See  Modernization  Act,  §  602 
[to  be  codified  at  12  U.S.C.  1422(13)). 
The  proposed  rule  included  a  definition 
of  "CFl"  in  §  900.1  that  mirrored  the 
statutory  definition. 

A  number  of  commenters 
recommended  that  the  Banks  be  allowed 
to  determine  the  status  of  their  members 
by  calculating  the  average  total  assets  of 
their  members  on  an  annual  basis,  based 
on  calendar  year-end  financial  data 
available  from  the  institutions' 
regulatory  financial  reports  filed  with 
their  regulators,  or,  in  the  alternative, 
based  on  data  available  from  the 
institutions'  quarterly  regulatory 
financial  reports  for  the  preceding  three 
years.  Commenters  stated  that  it  would 
be  confusing  to  determine  CFl  status  on 
a  quarterly  or  monthlv  basis  when 
§  925.22(b)(1)  of  the  Membership 
Regulation  requires  the  Banks  to 
*  calculate  annually  each  member's 
minimum  capital  stock  requirement 
using  calendar  year-end  financial  data. 
Commenters  stated  that  calculation  of 
CFl  status  on  a  quarterly  or  monthly 
basis  would  result  in  unnecessary 
administrative  burdens  and  expense. 
Other  conunenters  supported  quarterly 
calculations  of  average  total  assets  based 
on  the  institutions'  quarterly  regulatory 
financial  reports  over  the  thiree 
preceding  years.  Commenters  also  stated 
that  calculation  of  CFl  status  on  a 
quarterly  or  monthly  basis  would  cause 
some  members'  CFl  status  to  fluctuate 
more  frequently,  which,  for  members 
approaching  the  CFl  asset  cap.  could 
have  a  negative  effect  on  their  reliance 
on  Bank  funding  secured  by  CFI-eligible 
collateral. 

The  Finance  Board  finds  merit  in 
these  comments  and  believes  it  would 
be  reasonable  and  less  burdensome  for 
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the  Banks  to  determine  their  members' 
CFI  status  by  calculating  annually  the 
members'  average  total  assets  based  on 
data  drawn  from  the  members' 
regulatory  financial  reports  for  the  three 
most  recent  calendar  year-ends.  The 
April  1  effective  date  adopted  in  the 
final  rule  provides  sufficient  time  for 
the  Banks  to  use  calendar  year-end  data 
available  from  the  regulatory  financial 
reports. 

The  issue  of  how  to  calculate  the 
three-year  total  assets  average  also  arises 
in  the  context  of  the  membership 
application  review  process  regarding  the 
determination  of  whether  an  applicant 
for  membership  qualifies  as  a  CFI  and, 
therefore,  is  exempt  from  the  statutory 
requirement  that  at  least  10  percent  of 
its  total  assets  must  be  residential 
mortgage  loans.  See  12  U.S.C.  1424(a)(2) 
(1994).  Because  the  calculation  of  the 
three-year  total  assets  average  affects  the 
determination  of  CFI  status  for  both 
membership  and  advance  collateral 
purposes,  consistent  with  the  proposed 
Advances  Collateral  Rule,  the  final  rule 
moves  the  definition  of  "CFI"  to  §900.1, 
which  contains  general  definitions 
applying  to  all  Finance  Board 
regulations.  The  final  rule  revises  the 
proposed  definition  of  "CFI"  to  include 
the  calculation  for  advances  collateral 
purposes  described  above,  as  well  as  a 
separate  calculation  for  membership 
purposes  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  Finance  Board's  final  rule  on 
membership  and  advances  adopted  by 
the  Finance  Board  on  Jime  23,  2000, 

(it)  Change  in  CFI  status.  The 
proposed  rule  provided  that  if  a  member 
that  previously  qualified  as  a  CFI  loses 
its  CFI  status,  the  Bank  may  not  accept 
as  security  for  new  advances  CFI- 
eligible  collateral  from  that  member. 
Proposed  §  950.7fb)(2)  also  provided 
that  a  Bank  shall  not  require  a  member 
that  loses  its  CFI  status  and  has 
outstanding  advances  secured  by  CFI- 
eligible  collateral  to  repay  such 
advances  prior  to  the  stated  maturities, 
or  to  provide  substitute  collateral, 
eligible  under  paragraphs  (a)(1)  through 
(5),  based  solely  on  the  member's 
change  in  CFI  status.  All  of  the 
comments  addressing  the  change  in  CFI 
status  provisions  in  proposed 
§  950.7(b)(2)  supported  allowing 
outstanding  advances  held  by  members 
that  no  longer  qualify  as  CFIs  to  run  to 
their  stated  matiu-ities.  Accordingly,  this 
provision  is  adopted  without  change  in 
§  950.7(b)(2)(i)  of  the  final  rule. 

Proposed  §  950.7(b)(2)  also  authorized 
a  Bank  to  allow  a  member  that  has  lost 
its  CFI  status  to  renew  maturing 
advances  secured  by  CFI-eligible 
collateral  for  up  to  6  months  in  order  to 


provide  the  member  with  sufficient  time 
to  wind  down  advances  and  replace 
them  with  other  funding  in  an  orderly 
fashion.  The  Finance  Board  requested 
comment  on  whether  allowing  renewals 
of  such  advances  is  appropriate  and,  if 
so,  whether  allowing  renewals  for  up  to 
6  months  would  provide  sufficient  time 
for  members  to  obtain  alternative 
funding.  Some  of  the  commenters  stated 
that  the  proposed  6-month  renewal 
period  for  maturing  advances  was  not 
enough  time  for  members  to  obtain 
replacement  funding  for  matimng 
advances.  Alternative  suggestions  from 
commenters  included  a  12-month 
renewal  period,  an  18-month  renewal 
period,  and  allowing  members  to 
maintain  a  permanent  maximum 
eligible  collateral  limit,  based  on  one-to 
two-year  historical  usage.  In  addition, 
some  of  the  commenters  indicated  that 
it  would  be  difficult  to  determine  which 
advances  are  secured  by  CFI-eligible 
collateral  and  which  advances  are 
secured  by  other  collateral. 

Based  on  the  comments,  §  950.7(b)(2) 
of  the  final  rule  has  been  revised  to 
apply  to  members  that  no  longer  qualify 
as  CFIs  and  have  total  advances 
outstanding  that  exceed  the  amount  that 
can  be  fully  secured  by  collateral  under 
§950,7(a)  (non-Cn-eligible  collateral). 

While  the  Finance  Board  believes  that 
it  is  inappropriate  to  allow  CFI  members 
that  lose  their  CFI  status  to  continue  to 
pledge  CFI-eligible  collateral  as  security 
for  advances  indefinitely,  it  does 
acknowledge  that  the  proposed  6-month 
renewal  period  may  not  be  long  enough 
for  members  to  obtain  replacement 
funding  for  maturing  advances.  A  12- 
month  renewal  period  would  appear  to 
be  a  more  reasonable  amount  of  time  for 
transition,  especially  given  that  the 
calculation  of  CFI  status  is  based  on  a 
three-year  total  assets  average  and  a 
member,  therefore,  is  likely  to  be  aware 
of  its  potential  loss  of  CFI  status  well 
before  it  actually  occurs.  Accordingly, 
§  950.7(b)(2)(ii)  of  the  final  rule  has  been 
revised  to  provide  that  maturing 
advances  may  be  renewed  to  matiue  no 
later  that  12  months  from  the  date  the 
Bank  determines  that  a  member  ceases 
to  qualify  as  a  CFI.  Since,  as  discussed 
above,  §  900.1  of  the  final  rule  requires 
each  Bank  to  perform  the  CFI 
calculation  of  the  three-year  total  assets 
average  on  an  aiuiual  basis  effective 
April  1  of  each  year,  the  12-month 
renewal  period  will  nm  from  April  1  of 
the  year  that  a  Bank  determines  that  a 
member  no  longer  qualifies  as  a  CFI  to 
March  31  of  the  following  year. 

Section  950.7(b)(2)  of  the  final  rule 
also  provides  that  the  total  of  a 
member's  advances  under 
§  §  950.7(b)(2)(i)  and  (ii)  shall  be  fully 


secured  by  collateral  set  forth  in 
paragraphs  (aj  and  (b)  of  this  section. 

d.  Readily  ascertainable  value. 
Proposed  §'950.7(b)(lj  authorized  the 
Banks  to  accept  from  CFI  members  or 
their  affiliates  as  secuntv  for  advances, 
CFI-eligible  collateral  provided  that:  (i) 
the  loans  have  a  readily  ascertainable 
liquidation  value  and  can  be  freely 
liquidated  in  due  course;  and  (ii)  the 
Bank  can  perfect  a  security  interest  in 
such  collateral  The  basis  of  this 
standard  was  the  Finance  Board's  belief 
that  the  liquidation  value  of  collateral, 
and  the  ability  to  liquidate  the  collateral 
quickly,  was  an  appropriate  measiu-e  of 
the  value  of  CFI-eligible  collateral 
secvuing  an  advance, 

A  substantial  number  of  Bank 
commenters  opposed  the  proposed 
standard  on  the  grounds  that  liquidation 
value  is  difficult  to  measure  and, 
therefore,  impractical  as  a  standard.  The 
commentfirs  also  found  die  phrase 
"freely  liquidated  in  due  course"  to  be 
unclear  in  terms  of  when  and  how 
frequently  such  determination  would 
have  to  be  made 

In  response  to  the  Banks'  concerns, 
§  950, 7(a)(4)  is  revised  in  the  final  rule 
to  provide  that  CFI-eligible  collateral  is 
eligible  to  secure  advances  if  it  has  "a 
readily  ascertainable  value,  can  be 
reliably  discounted  to  account  for 
liquidation  and  other  risks,  and  can  be 
liquidated  in  due  course."  This  standard 
is  intended  to  clarifv  that  the  critical 
factor  is  the  Bank  s  ability  to  reliably 
discount  the  collateral  in  question.  The 
phrase  "can  be  liquidated  in  due 
course"  is  intended  to  mean  that  there 
are  no  known  impediments  to 
liquidation  at  the  time  the  coUatSral  is 
accepted  by  the  Bank,  This  change  also 
is  made  in  §950,7(a)(4)(i)(A)  of  the  final 
rule  with  respect  to  other  real  estate- 
related  collateral. 

2.  Cash  or  Deposits  in  a  Bank 

Current  §  950,9  of  the  Advances 
Regulation  (redesignated  as  §  950.7  in 
the  final  rule)  sets  forth  the  types  of 
eligible  collateral  that  a  Bank  may 
accept  to  secure  advances.  The 
Modernization  Act  revised  section 
10(a)(3)  of  the  Bank  Act  to  add  "cash" 
to  the  types  of  eligible  collateral.  See 
Modernization  Act,  section  604(a)(5)(A). 
As  proposed,  §  950.7(a)(3)  of  the  final 
rule  implements  this  change  by  adding 
cash  as  eligible  collateral. 

3.  Other  Real  Estate-Related  Collateral 

a.  New  business  activity  notice 
requirement.  The  Modernization  Act 
amended  section  10(a)(4)  of  the  Bank 
Act  by  removing  the  limit  on  the  dollar 
amount  of  advances  that  may  be  secured 
by  other  real  estate- related  collateral. 
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which  had  been  set  at  30  percent  of  the 
member's  capital.  See  Modernization 
Act,  section  604(a)(5)(B).  Section 
950.7(a)(4)  of  the  final  rule  implements 
this  change  by  removing  the  30  percent 
limitation  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  because  the  Banks 
have  had  no  or  limited  experience  with 
accepting  other  real  estate-related 
collateral,  the  Banks  will  need  to  build 
capacity  and  exercise  caution  in 
evaluating  and  accepting  such 
collateral.  For  this  reason,  the  proposed 
rule  treated  the  acceptance  of  other  real 
estate-related  collateral  as  a  new 
business  activity,  emd  proposed 
§  950.7(a)(4)(iii)  prohibited  a  Bank  from 
making  total  advances  to  all  members 
secured  by  other  real  estate-related 
collateral  in  an  aggregate  amount 
exceeding  25%  of  the  highest  level  of 
advances  previously  secured  by  such 
collateral  (125%  trigger),  until  the  Bank 
met  the  new  business  activity 
requirements  of  proposed  part  980. 
Proposed  §  980.3  required  a  Bank  to 
provide  at  least  60  days  prior  notice  to 
the  Finance  Board  to  include,  among 
other  things,  information  demonstrating 
the  Bank's  capacity,  sufficiency  of 
experience  and  expertise  to  safely  value, 
discount  and  manage  the  risks 
associated  with  other  real  estate-related 
collateral.  Under  proposed  §  §  980.4  and 
980.5,  the  Bank  was  permitted  to 
commence  acceptance  of  other  real- 
estate  related  collateral  if.  60  days  after 
receipt  by  the  Finance  Board  of  the 
notice,  the  Finance  Board  had  not 
issued  to  the  Bank  a  notice  of 
disapproval,  a  notice  instructing  the 
Bank  not  to  commence  the  new  activity 
pending  further  consideration  by  the 
Finance  Board,  a  notice  of  intent  to 
e.xamine,  or  a  request  for  additional 
information,  or  if  the  Finance  Board  had 
issued  a  letter  of  approval. 

The  Finance  Board  requested 
comment  on  what  the  appropriate 
threshold  should  be  for  triggering  the 
new  business  activity  requirement  with 
respect  to  the  use  of  other  real  estate- 
related  collateral,  and  whether  there 
should  be  any  other  limits  on  the  use  of 
such  collateral  to  ensure  that  the  Banks' 
lending  against  this  type  of  collateral 
was  done  in  a  safe  and  sound  maimer. 
A  number  of  commenters  opposed  the 
proposed  125%  trigger,  stating  that  it 
was  too  severe,  and  several  suggested  a 
higher  trigger  Most  of  the  commenters 
recommended  a  trigger  linked  to  a 
percentage  or  dollar  limit  per  member. 
Various  commenters  recommended  a 
trigger  of  100%  of  member  capital,  55% 
of  member  capital,  55%  of  Bank  capital, 
and  100%  of  Bank  capital.  One 


commenter  recommended  that  the  final 
rule  establish  specific  discount  rates  to 
be  used  by  the  Banks,  rather  than  the 
Finance  Board  reviewring  each  Bank's 
capacity,  sufficiency  of  experience  and 
expertise  to  safely  discount  and  manage 
the  risks  associated  vdth  other  real 
estate-related  collateral.  Many 
commenters  observed  that  the  Banks 
had  ample  experience  accepting  this 
type  of  collateral  without  limit  before 
the  30  percent  cap  was  imposed  by 
amendment  of  the  Bank  Act  in  1989 
and,  thus,  already  were  well  qualified  to 
manage  and  discoimt  this  type  of 
collateral. 

The  Finance  Board  has  reconsidered 
the  125%  trigger  in  light  of  the 
comments,  as  being  more  restrictive 
than  may  be  necessary,  and  has  deleted 
the  trigger  from  the  final  rule.  However, 
because  other  real  estate-related 
collateral  has  only  been  accepted  by  a 
few  Banks  in  limited  amounts  since 
1989,  and  because  the  Bank  System's 
operations  were  very  different  prior  to 
1989,  the  Finance  Board  still  believes  it 
necessary  for  the  Banks  to  establish 
policies  and  procedures  to  adequately 
value  and  discount  this  type  of 
collateral.  Rather  than  dictating  specific 
discount  rates  to  be  applied  by  the 
Banks,  which  is  a  management  function 
more  appropriately  administered  by  the 
Banks,  which  are  in  the  best  position  to 
assess  their  members'  underwriting 
capacity  and  the  quality  of  loans 
pledged,  §  980.1  of  the  final  rule  treats 
a  Bank's  acceptance  of  other  real  estate- 
related  collateral  of  any  amoimt  as  a 
new  business  activity,  regardless  of 
whether  the  Bank  has  accepted  such 
collateral  in  the  past,  and  §  980.3(b) 
requires  the  Bank  to  file  a  new  business 
activity  notice  with  the  Finance  Board 
prior  to  accepting  such  collateral.  As 
stated  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  in  evaluating  a  Bank's  notice,  the 
Finance  Board  intends  to  encourage 
conservative  discounting  of  new 
collateral  until  the  Bank  gains 
experience  in  valuing  such  collateral. 
However,  in  order  to  expedite  the 
Banks'  acceptance  of  such  collateral 
while  ensuring  that  it  is  done  in  a  safe 
and  sound  manner,  §  980.4(b)  of  the 
final  rule  allows  a  Bank  to  begin 
accepting  such  collateral  immediately 
upon  receipt  by  the  Finance  Board  of 
the  notice.  The  Finance  Board  intends 
to  review  the  Banks'  acceptance  of  such 
collateral  throuigh  either  special 
examinations  or  the  regular  examination 
process  as  it  deems  appropriate. 

b.  Pledge  of  all  available  collateral 
before  pledge  of  other  real  estate-related 
collateral.  The  Finance  Board  requested 
comment  in  the  SUPPLEMENTARY 


INFORMATION  section  of  the  proposed 
rule  on  whether  members  should  be 
required  to  pledge  all  available 
collateral  imder  proposed  §§  950.7(a)(1) 
through  (3)  prior  to  pledging  other  real 
estate-related  collateral  under  paragraph 
(4),  in  order  to  prevent  members  fi-om 
using  only  their  least  liquid  collateral  to 
seciure  Bank  advances.  While  each  Bank 
has  the  discretion  to  include  such  a 
requirement  in  its  member  products 
policy,  the  Finance  Board  questioned 
whether  it  would  be  appropriate  to 
require  collateral  prioritization  by 
regulation,  especially  in  light  of  the 
Modernization  Act  authorization  for  the 
Finance  Board  to  review,  and  increase, 
the  Banks'  standards  for  other  real 
estate-related  collateral.  See 
Modernization  Act,  section  604(a)(7). 

A  number  of  commenters  opposed 
imposition  of  a  collateral  prioritization 
requirement,  recommending  instead 
that  decisions  on  adoption  of  any 
collateral  prioritization  standards  be  left 
to  the  discretion  of  each  Bank,  although 
one  Bank  supported  the  proposal  as 
sound  credit  policy.  The  Finance  Board 
believes  generally  that  decisions  on 
adopting  collateral  prioritization 
standards  should  be  dealt  with  by  each 
Bank  in  the  context  of  its  collateral 
policies.  Accordingly,  the  final  rule 
does  not  include  a  collateral 
prioritization  requirement. 

c.  Readily  ascertainable  value. 
Current  §9'50.9(a)(4)(i){A)  of  the 
Advances  Regulation  requires  other  real 
estate-related  collateral  to  have  a  readily 
ascertainable  value.  See  12  CFR 
950.9(a)(4)(i)(A).  The  Finance  Board 
stated  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule  that  the  liquidation  value  of 
collateral,  and  the  ability  to  liquidate 
the  collateral  quickly,  is  a  more 
appropriate  measure  of  the  value  of 
other  real  estate-related  collateral 
seciuing  an  advance,  particularly  givrai 
the  lifting  of  the  30  percent  cap. 
Accordingly,  proposed 
§  950.7(a)(4){i)(A)  provided  that  other 
real  estate-related  collateral  have  a 
readily  ascertainable  liquidation  value 
and  be  able  to  be  freely  liquidated  in 
due  course.  As  discussed  above,  this 
change  also  was  proposed  in 
§  950.7(b)(l)(i)  with  respect  to  CFI- 
eligible  collateral. 

A  significant  niunber  of  Bank 
commenters  opposed  this  change  on  the 
ground  that  liquidation  value  is  difficult 
or  impossible  to  measure  and,  therefore, 
impractical  as  a  standard.  The 
commenters  also  found  the  phrase 
"finely  liquidated  in  due  course"  to  be 
unclear  in  terms  of  when  and  how 
frequently  such  determination  would 
have  to  be  made. 
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In  response  to  the  Banks'  concerns, 
the  final  rule  has  been  revised  to 
provide  that  other  real  estate-related 
collateral  is  eligible  to  secure  advances 
if  it  has  "a  readily  ascertainable  value, 
can  be  reliably  discounted  to  account 
for  liquidation  and  other  risks,  and  can 
be  liquidated  in  due  course."  This 
standard  is  intended  to  clarify  that  the 
critical  factor  is  the  Bank's  ability  to 
reliably  discount  the  collateral  in 
question.  The  phrase  "can  be  liquidated 
in  due  course"  is  intended  to  mean  that 
there  are  no  known  impediments  to 
liquidation  at  the  time  the  collateral  is 
accepted  by  the  Bank.  As  discussed 
above,  this  change  also  is  made  in 
§950.7(b)(l)(i)  of  the  final  rule  with 
respect  to  CFI-eligible  collateral. 

4.  Removal  of  Combination  Business  or 
Farm  Property  From  Definition  of 
'Residential  Real  Property" 

Under  cxurent  §  950. 1  of  the  Advances 
Regulation,  the  term  "residential  real 
property"  is  defined  to  include 
combination  business  or  farm  property, 
where  at  least  50  percent  of  the  total 
appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property  or,  in  the  case 
of  a  CFI,  combination  business  or  farm 
property  on  which  is  located  a 
permanent  structiu^  actually  used  as  a 
residence  (other  than  for  temporary  or 
seasonal  housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property.  12  CFR  950.1.  This  provision 
allows  mortgage  loans  on  combination 
properties  to  qualify  as  eligible 
collateral  and  to  be  included  in  a 
member's  total  residential  housing 
assets  for  the  purposes  of  qualifying  for 
membership  and  obtaining  long-term 
advances.  "The  Modernization  Act's 
removal  of  the  statutory  limit  on  the 
amount  of  advances  that  may  be  seciu^d 
by  other  real  estate-related  collateral  has 
eliminated  the  need  to  allow 
combination  business  or  farm  property 
to  be  counted  under  the  mortgage  loan 
category  of  eligible  collateral.  In 
addition,  the  Modernization  Act's 
removal  of  the  requirement  that  CFI 
members  have  10  percent  of  their  total 
assets  in  residential  mortgage  loans  to 
qualify  for  membership  and  the 
expansion  of  the  purposes  for  which 
advances  may  be  made  to  CFI  members 
has  reduced  the  significance  of  counting 
such  combination  properties  as 
residential  mortgage  loans. 

The  Finance  Board  requested 
comment  on  whether  there  were  any 
reasons  to  retain  combination  business 
or  farm  property  in  the  definition  of 
'residential  real  property."  A  number  of 
commenters  generally  acknowledged 
that  for  most  institutions  seeking  to  join 


and  borrow  from  the  Bank  System,  the 
removal  of  the  30  percent  cap  on  other 
real  estate-related  collateral  and  the 
exemption  of  CFI  members  from  the  10 
percent  residential  mortgage  loans 
requirement  reduced  the  need  for  the 
inclusion  of  combination  business  or 
farm  property  loans  as  "residential  real 
estate."  However,  commenters  pointed 
out  that  institutions  that  do  not  qualify 
as  CFI  members  would  still  benefit  from 
the  inclusion  of  combination  property 
loans  held  in  portfolio  so  long  as  such 
loans  continued  to  qualify  as 
"residential  real  estate."  For  that  reason, 
commenters  urged  that  these  types  of 
loans  be  retained  in  the  definition. 

The  Finance  Board  believes  that  non- 
CFI  members  have  sufficient  other 
means  available  by  which  to  meet  the  10 
percent  residential  mortgage  loans 
requirement  (for  example,  purchasing 
mortgage-backed  securities),  and  would 
not  have  to  rely  on  loans  on 
combination  properties  to  meet  the 
requirement.  Accordingly,  as  proposed, 
the  final  rule  removes  combination 
business  or  farm  property  from  the 
definition  of  "residential  real  property" 
in  §950.1. 

B.  New  Business  Activity  Requirement 

As  discussed  above,  the  changes  in 
types  and  amounts  of  collateral  that  may 
now  be  pledged  to  secure  advances  will 
present  new  management  challenges  for 
the  Banks.  In  order  to  ensure  that 
entering  into  these  and  other  new  types 
of  business  activities  will  not  create 
safety  and  soundness  concerns,  the 
proposed  rule  added  a  new  part  980. 
Proposed  §  980.3  required  a  Bank  to 
provide  at  least  60  days  prior  written 
notice  to  the  Finance  Board  of  any  new 
business  activity  that  the  Bank  wished 
to  imdertake — including  the  acceptance 
of  increased  voliunes  of  other  real 
estate-related  collateral  (based  on  a 
125%  trigger,  discussed  in  section 
II.A.3.a.  above)  and  of  new  CFI-eligible 
collateral  for  the  first  time — so  that  the 
Finance  Board  could  disapprove, 
examine,  or  impose  restrictions  on,  such 
activities,  as  necessary,  on  a  case-by- 
case  basis.  In  addition  to  the  acceptance 
of  new  or  increased  volmnes  of 
collateral,  proposed  §980.1  defined  a 
"new  business  activity"  as  any  business 
activity  undertaken,  transacted, 
conducted  or  engaged  in  by  a  Bank  that 
has  not  been  previously  approved  by  the 
Finance  Board,  including:  (1)  A 
business  activity  that  has  not  been 
imdertaken  previously  by  that  Bank,  or 
was  imdertaken  previously  under 
materially  different  terms  and 
conditions;  (2)  a  business  activity  that 
entails  risks  not  previously  and 
regularly  managed  by  that  Bank,  its 


members,  or  both,  as  appropriate;  or  (3) 
a  business  activity  that  involves 
operations  not  previously  undertaken  by 
that  Bank.  The  prior  notice  requirement 
applied  to  any  Bank  desiring  to  pursue 
a  new  business  activity,  even  if  another 
Bank  had  already  undertaken  the  same 
activity.  With  respect  to  accepting  either 
newly  eligible  collateral  or  significantly 
higher  volumes  of  other  real  estate- 
related  collateral,  proposed  §  980.3(b) 
required  that  the  written  notice  include: 
a  description  of  the  classes  or  amounts 
of  collateral  proposed  to  be  accepted  by 
the  Bank;  a  copy  of  the  Bank's  member 
products  policy;  a  copy  of  the  Bank's 
procedures  for  determining  the  value  of 
the  collateral  in  question;  and  a 
demonstration  of  the  Bank's  capacity, 
personnel,  technology,  experience  and 
expertise  to  value,  discount  and  manage 
the  risks  associated  with  the  collateral 
in  question.  This  requirement  was 
intended  to  ensiu-e  that  a  Bank  has  the 
capacity  to  value,  discount  and  manage 
the  additional  collateral  prior  to  making 
advances  secured  by  such  collateral. 

Many  commenters,  including  most  of 
the  Banks,  criticized  the  proposed 
definition  of  "new  business  activity"  in 
§  980.1  as  vague  or  overly  broad,  and 
recommended  that  the  definition  be 
revised  to  include  only  a  new  program 
or  new  product  undertaking  and  not  an 
expansion  or  refinement  of  an  existing 
line  of  business.  Some  commenters 
opposed  any  prior  notice  requirement 
for  undertaking  new  business  activities, 
while  other  commenters  opposed  a  prior 
notice  requirement  specifically  for 
acceptance  of  increased  volumes  of 
other  real  estate-related  collateral  and 
CFI-eligible  collateral  for  the  first  time. 
Commenters  stated  that  a  prior  notice 
requirement  was  unnecessary  and 
inconsistent  with  the  general  movement 
toward  devolution  of  corporate 
governance  responsibilities  by  the 
Finance  Board  to  the  Banks'  boards  of 
directors.  Commenters  expressed 
concern  that  a  prior  notice  requirement 
would  significantly  delay  a  Bank's 
ability  to  meet  marketplace  demand  or 
engage  in  new  business  activities,  or 
stifle  innovation. 

Notwithstanding  the  concerns  of  the 
commenters,  the  Finance  Board 
continues  to  believe,  as  discussed 
above,  that  a  prior  notice  requirement  is 
necessary  in  order  to  maintain  adequate 
safety  and  soimdness  oversight  over  the 
Banks'  acceptance  of  the  newly  eligible 
types  of  collateral  and  undertaking  of 
other  new  business  activities. 
Accordingly,  the  proposed  prior  notice 
requirement  is  retained  in  the  final  rule. 
However,  the  Finance  Board  agrees  with 
commenters  that  the  proposed 
definition  of  "new  business  activity" 
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may  be  more  broad  than  necessary. 
Accordingly,  the  final  rule  revises  the 
definition  of  "new  business  activity"  in 
§  980.1  by  substituting  the  words  "such 
that"  for  "and  that"  in  the  introductory 
text,  which  has  the  effect  of  including 
only  those  activities  specifically 
enumerated  in  paragraphs  (1)  through 
(4)  of  the  definition  as  "new  business 
activities."  In  addition,  as  further 
discussed  in  section  II.A.3.a.  above, 
based  on  the  comments,  the  Finance 
Board  believes  that  the  proposed  125% 
trigger  requiring  notice  of  acceptance  of 
other  real  estate-related  collateral  in 
§  950.7(a){4)(iii)  may  be  more  restrictive 
than  necessary,  and  has  deleted  the 
trigger  from  the  final  rule.  Instead,  "new 
business  activity"  is  defined  in  the  final 
rule  to  include  the  acceptance  of  euiy 
other  real  estate-related  collateral,  and 
§  980.4  is  revised  to  permit  a  Bank  to 
commence  accepting  other  real  estate- 
related  collateral  immediately  upon 
receipt  by  the  Finance  Board  of  a  notice 
of  new  business  activity  under  §  980.3. 
This  change  will  enable  Banks  to  accept 
other  real  estate-related  collateral 
without  undue  delay  as  a  result  of  the 
§  980.3  prior  notice  requirement. 

A  substantial  number  of  commenters 
also  stated  that  the  proposed 
requirement  that  the  Banks  establish 
procedures  for  determining  the  value  of 
cither  real  estate-related  collateral  and 
new  CFI-eligible  collateral  on  a  loan-by- 
loan  basis  was  administratively 
burdensome.  Commenters 
recommended  that  the  Banks  therefore 
be  permitted  to  adopt  a  valuation 
methodology  based  on  evaluating  a 
member's  credit  management  systems 
(institutional  underwriting").  Although 
the  Banks  evaluate  their  members  from 
a  credit  risk  perspective,  the  Banks 
historically  have  been  collateralized 
lenders,  relying  on  the  collateral 
securing  advances.  The  Banks'  policies 
of  overcollateralizing  advances  have 
resulted  in  the  Bank  System  never 
suffering  a  credit  loss  since  it  was 
established  in  1932.  In  hght  of  the 
significant  challenges  associated  with 
implementation  of  the  new  collateral 
authority  in  the  Modernization  Act,  the 
finance  Board  does  not  believe  that  this 
is  an  appropriate  time  for  the  Bank 
System  to  turn  its  attention  away  from 
its  traditional  focus  of  evaluating  the 
collateral  securing  its  advances. 

C.  Clarification  of  Other  Collateral 
Provisions  in  Existing  Regulation 

1  Securities  Representing  Equity 
Interests  in  Eligible  CoUaterad 

Current  §  950.9(a)(5)  of  the  Advances 
Regiilation  provides  that  a  Bank  may 
accept  as  collateral  any  seciuity,  such  as 


mutual  fund  shares,  the  ownership  of 
which  represents  an  undivided  equity 
interest  in  underlying  assets,  all  of 
which  qualify  either  as:  (i)  Eligible 
collateral  under  paragraph  (a)(1) 
(mortgage  loans  and  privately  issued 
mortgage-backed  securities)  or 
paragraph  (a)(2)  (agency  securities);  or 
(ii)  cash  or  cash  equivalents.  As 
discussed  above,  cash  is  now  included 
as  eligible  collateral  under  paragraph 
(a)(3).  Accordingly,  for  greater  clarity,  a 
reference  to  paragraph  (a)(3)  is  included 
in  §950.7(a)(5)(i)  of  the  final  rule  and 
the  reference  to  cash  in  paragraph 
(a)(5)(ii)  is  removed. 

The  current  Advances  Regulation 
does  not  include  a  definition  of  "cash 
equivalents."  As  proposed,  §950.1  of 
the  final  rule  defines  "cash  equivalents" 
as  investments  that:  (1)  Are  readily 
convertible  into  known  amounts  of 
cash;  (2)  have  a  remaining  maturity  of 
90  days  or  less  at  the  acquisition  date; 
and  (3)  are  held  for  liquidity  purposes. 
This  definition  codifies  a  Finance  Board 
regulatory  interpretation  (Regulatory 
Interpretation  2000-RI-l  (March  6, 
2000))  that  allowed  a  Bank  to  accept  as 
collateral  under  §  950.7(a)(5),  shares  of 
mutual  funds  that  enter  into  certain 
limited  types  of  repurchase  agreements. 
For  cash  management  purposes,  mutual 
funds  typically  hold  securities,  pursuant 
to  repurchase  agreements,  that  represent 
short-term  investments  as  part  of  their 
daily  cash  management  activities.  A 
mutual  fund's  ability  to  enter  into  such 
repmx:hase  agreements,  typically  with  a 
maturity  of  less  than  90  days,  allows  the 
excess  cash  in  the  fund  to  be  invested 
without  losing  liquidity  or  incurring 
price  risk.  Even  mutual  funds  with 
particidarly  restrictive  investment 
limitations,  such  as  those  limited  to 
mortgage  loans,  govermnent  securities, 
and  agency  securities,  typically  use 
repurchase  agreements  to  maintain  a 
liquidity  position  and  manage  the  fund. 

The  Financial  Accounting  Standards 
Board  (FASB)  defines  "cash 
equivalents"  for  financial  reporting 
purposes  as  short-term,  highly  liquid 
investments  that  are  both:  (a)  readily 
convertible  into  cash;  and  (b)  so  near 
their  maturity  that  they  present 
insignificant  risk  of  changes  in  value 
because  of  changes  in  interest  rates.  See 
FAS  95  Paragraphs  8-10.  FASB  also 
states  that,  generally,  only  investments 
with  original  maturities  of  three  months 
or  less  qualify  imder  that  definition.  See 
id. 

The  definition  of  "cash  equivalents" 
is  derived  from  the  FASB  definition,  but 
adapts  it  by  requiring  that  investments 
have  a  remaining  maturity  of  90  days  or 
less  at  the  acquisition  date,  because  this 
standard  is  more  practical  to  implement 


than  a  requirement  that  investments  be 
so  near  their  maturity  that  they  present 
insignificant  risk  of  changes  in  value 
because  of  changes  in  interest  rates.  In 
addition,  a  requirement  that  the 
investments  be  held  for  liquidity 
purposes  is  included  in  the  definition. 
The  Banks  will  be  required  to  determine 
on  a  case-by-case  basis  whether  this 
requirement  has  been  met. 

Other  real  estate-related  collateral 
imder  current  §  950.9(a)(4)  was  not 
originally  included  in  current 
§  950.9(a)(5)(i)  because  the  dollar 
amount  of  advances  that  could  be 
secured  by  other  real  estate-related 
collateral  was  limited  to  30  percent  of 
the  member's  capital  and  the  Finance 
Board  believed  this  limitation  would 
result  in  monitoring  complexities  that 
would  make  the  inclusion  of  other  real 
estate-related  collateral  in 
§  950.9(a)(5)(i)  impractical.  See  64  FR 
16618  (April  6,  1999).  As  discussed 
above,  the  Modernization  Act  amended 
section  10(a)(4)  of  the  Bank  Act  by 
removing  the  30  percent  cap  on  other 
real  estate-related  collateral.  See 
Modernization  Act,  section  604(a)(5)(B). 
Since  this  impediment  has  been 
eliminated,  §  950.7(a)(5)(i)  of  the  final 
rule  includes  a  reference  to  other  real 
estate-related  collateral  imder 
§  950.7(a)(4). 

2.  Bank  Restrictions  on  Eligible 
Collateral 

Section  9  of  the  Bank  Act  provides 
that  the  Banks  have  discretion  to  deny, 
or  to  approve  with  conditions,  a  request 
for  an  advance,  and  section  10(a)(1) 
confers  on  the  Banks  the  authority  to 
determine  whether  collateral  is 
sufficient  to  fully  secure  an  advance. 
See  12  U.S.C.  1429. 1430(a)(1).  Current 
§  950.9(b)  of  the  Advances  Regulation 
grants  a  Bank  the  discretion  to  further 
restrict  the  types  of  eligible  collateral  it 
will  accept  as  security  for  advances 
based  on  the  creditworthiness  or 
operations  of  the  borrower,  the  quality 
of  the  collateral,  or  other  reasonable 
criteria.  12  CFR  950.9(b).  In  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  the  Finance  Board 
stated  that  the  discretionary  authority 
conferred  on  the  Banks  by  current  ' 
§  950.9(b)  was  uimecessary  in  light  of 
the  Banks'  statutory  authority,  and 
because  the  factors  listed  in  current 
§  950.9(b)  are  ordinarily  considered  in 
valuing  collateral.  Accordingly,  the 
proposed  rule  removed  current 
§  950.9(b).  However,  a  number  of  Bank 
commenters  requested  that  this 
provision  be  retained  in  the  final  rule 
because  it  further  clarifies  the  Banks' 
statutory  authority  in  this  area.  Based  on 
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these  comments,  me  provision  has  been 
retained  in  §  950. 7(c)  of  the  final  rule. 

3.  Pledge  of  Advances  Collateral  by 
Affiliates 

The  Bank  Act  does  not  directly 
address  the  acceptance  of  eligible 
collateral  from  an  affiliate,  apart  from 
section  10(e)  of  the  Bank  Act,  which 
gives  a  priority  to  any  security  interest 
granted  by  a  member  or  its  affiliates, 
subject  to  certain  exceptions.  See  12 
U.S.C.  1430(e).  Implicit  in  Congress' 
inclusion  of  collateral  pledged  by  an 
affihate  in  the  so-called  "superlien 
provision"  is  the  authority  for  the  Banks 
to  accept  collateral  from  members' 
affiliates.  Accordingly,  the  Finance 
Board  has  determined  that  Congress  has 
authorized  the  Banks  to  accept  collateral 
not  only  from  a  wholly-owned 
subsidiary,  but  from  any  affiliate  of  a 
member,  and  states  that  expressly,  as 
proposed,  in  §950. 7(f)  of  the  final  rule. 
Several  Bank  commenters  supported 
this  interpretation  of  the  statutory 
authority  of  the  Banks  to  accept  eligible 
collateral  from  members'  affiliates. 

As  proposed,  §  950.7(f)(1)  of  the  final 
rule  requires  that  the  pledge  of  collateral 
by  an  affiliate  of  a  member  used  to 
secure  advances  to  the  member  shall 
either  directly  secure  the  member's 
obligation  to  repay  the  advances,  or 
secure  a  surety  or  other  agreement 
under  which  the  affiliate  has  assumed, 
along  with  the  member,  a  primary  co- 
obligation  to  repay  the  advances  made 
to  the  member.  Because  the  Bank  Act 
requires  that  each  advance  be  fully 
secxured,  see  12  U.S.C.  1430(a),  a 
guaranty  by  an  affiliate  of  a  member's 
obligation,  backed  by  the  eligible  assets 
held  by  the  affiliate,  would  not  meet  the 
requirements  of  the  Bank  Act  or  the 
final  rule,  as  the  collateral  would  then 
be  seeming  the  affiliate's  secondary 
obligation  and  not  the  advance  itself.  As 
provided  by  §  950.7(f)(1),  however, 
where  the  affiliate  enters  into  a  surety 
arrangement  imder  which  it  assxunes  a 
primary  joint  and  several  co-obligation 
to  repay  the  advance  made  to  the 
member,  and  fully  seciu'es  this  primary 
surety  obligation  v«th  eligible  collateral, 
such  collateral  would  be  considered  as 
seeming  the  advance  itself,  as  required 
by  the  statute. 

As  proposed,  §  950.7(f)(2)  of  the  final 
rule  requires  the  Bank  to  obtain  from  an 
affiliate,  and  maintain,  a  legally 
enforceable  security  interest  pursuant  to 
which  the  Bank's  legal  rights  and 
privileges  with  respect  to  the  collateral 
are  functionally  equivalent  in  all 
material  respects  to  those  that  the  Bank 
would  possess  if  the  member  were  to 
pledge  the  same  collateral  directly.  The 
Bank  would  be  required  to  have  on  file 


adequate  documentation  demonstrating 
this  functional  equivalence.  The 
Finance  Board  anticipates  that  Banks 
that  decide  to  accept  collateral  from 
affiliates  of  members  will  need  to  make 
this  determination  on  a  case-by-case 
basis,  after  careful  legal  review  and 
analysis,  taking  into  consideration  the 
structure  of  the  transaction  and  the  law 
of  the  state  that  governs  the  transaction. 

These  regulatory  additions  represent  a 
modification  of  an  earlier  proposal  on 
third-party  collateral  that  was  published 
for  comment  by  the  Finance  Board,  but 
that  was  subsequently  withdrawn.  In 
December  1998,  the  Finance  Board 
published  a  proposed  rule  to  amend  the 
Advances  Regulation  (at  that  time 
designated  as  12  CFR  pail  935),  that, 
among  other  things,  would  have 
permitted  the  Banks  to  accept  pledges  of 
eligible  collateral  from  a  member's 
"qualifying  investment  subsidiary" 
(QIS)  if  the  Bank  were  able  to  obtain  and 
maintain  a  security  interest  in  the 
collateral  pursuant  to  which  its  rights 
and  privileges  were  functionally 
equivalent  to  those  that  the  Bank  would 
possess  if  the  member  were  to  pledge 
the  collateral  directly.  Under  the 
December  1998  proposed  rule,  the  term 
"qualifying  investment  subsidiary" 
would  have  included  business  entities 
that;  (1)  Are  wholly  owned  by  a 
member;  (2)  are  operated  solely  as 
passive  investment  vehicles  on  behalf  of 
that  member;  and  (3)  hold  only  cash 
equivalents  and  assets  that  are  eligible 
collateral  under  §  §  935.9(a)(1)  and  (2)  of 
the  Advances  Regulation.  See  63  FR 
67625  (Dec.  8,  1998). 

In  proposing  the  December  1 998 
amendments,  the  Finance  Board 
intended  to  codify  into  regulation  a 
series  of  Finance  Board  regulatory 
interpretations  regarding  the  acceptance 
of  eligible  collateral  held  by  a  real  estate 
investment  trust  and  state  security 
corporation  subsidiaries.  However,  in 
response  to  the  proposed  rule,  a  large 
number  of  commenters  questioned  the 
Finance  Board's  proposed  to  address 
only  pledges  of  collateral  from  a  narrow 
class  of  wholly-owned  subsidiaries, 
while  ignoring  collateral  arrangements 
with  other  types  of  affiliates  that  may  be 
permissible  under  the  Bank  Act.  In  light 
of  these  comments,  the  Finance  Board 
removed  the  QIS  provisions  from  the 
text  of  the  final  rule  pending  further 
analysis  of  the  issue.  See  64  FR  16618 
(April  6,  1999). 

m  conjxinction  with  §  950.7(f)  of  the 
final  rule,  and  consistent  with  the 
proposed  rule,  the  final  rule  amends 
§  950.1  by  defining  an  "affiliate"  as  any 
business  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with,  a  member.  The  definition 


of  "affiliate  "  is  intended  to  limit  the 
scope  of  eligible  third-party  collateral  to 
assets  over  which  the  member  exercises 
control  or  shares  control 

4.  Bank  Advances  Policy 

Consistent  with  the  proposed  rule,  the 
final  rule  removes  existing  §  950.3  of  the 
Finance  Boaurd's  Advances  Regulation. 
That  section  requires  each  Bank's  board 
of  directors  to  adopt  and  review  a  policy 
on  advances  and  outlines  some  basic 
criteria  for  the  content  of  the  advances 
policy.  The  final  rule  moves  the 
reqiiirement  for  the  Bank's  board  of 
directors  to  adopt  and  periodically  re- 
adopt  an  advances  or  credit  policy  to 
new  §917.4.  "Bank  Member  Products 
Policy."  The  Finance  Board  believes 
that  it  would  make  for  a  more  logical 
presentation  in  its  regulations  to  have 
all  of  the  requirements  for  Bank  policies 
contained  in  one  regulatory  part  (part 
917),  rather  than  to  have  such 
requirements  scattered  throughout  its 
regulations.  The  requirements  for  Bank 
member  products  policies  are  discussed 
in  section  II.F.  2.,  below. 

5.  Removal  of  Non-QTL  Definitions 

Prior  to  the  enactment  of  the 
Modernization  Act,  section  10(e)  of  the 
Bank  Act  restricted  access  to  Bank 
advances  to  Bank  members  that  did  not 
meet  the  qualified  thrift  lender  (QTL) 
test.*  These  restrictions  limited  the 
purposes  for  which  non-QTL  members 
could  obtain  advances,  limited  Bank 
System-wide  advances  to  non-QTL 
members  to  30  percent  of  total  BaiJc 
System  advances  outstanding,  and  gave 
QTL  members  a  priority  over  non-QTL 
members  in  obtaining  advances.  See  12 
U.S.C.  1430(e)(1),  (2)  (1994).  The  Bank 
Act  also  established  a  statutory 
presumption,  for  the  purpose  of 
determining  the  minimum  amount  of 
Bank  capital  stock  that  a  member  must 
purchase  pursuant  to  section  6(b)  of  the 
Bank  Act,  that  each  member  has  at  least 
30  percent  of  its  assets  in  home 
mortgage  loans.  See  12  U.S.C.  1430(e)(3) 
(1994).  Coupled  with  the  section  6(l3) 
requirement  that  all  members  must 
subscribe  to  Bank  stock  equaling  at  least 
one  percent  of  the  member's  aggregate 


*  The  "qualified  thrift  lender"  test  is  set  forth  in 
section  10(m)  of  the  Home  Owners"  Loan  Act,  12 
U.S.C  1467a(m],  and  applies  directly  only  to 
savings  associations.  Originally  enacted  in  1987.  the 
QTL  test  was  intended  to  ensure  that  savings 
associations  remained  committed  to  the  business  of 
providing  housing-related  loans.  Failure  to  meet  the 
test  subjected  both  the  savings  association  and  its 
holding  company  to  certain  statutory  penalties, 
including  reduced  access  to  Bank  advances  for  the 
association.  In  1989,  Congress  revised  the  QTL  test 
and  the  penalties  for  failing  to  meet  it,  including 
more  severe  restrictions  on  access  to  Bank  advances 
for  savings  associations,  as  well  as  for  commercial 
banks,  that  did  not  meet  the  test. 
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unpaid  loan  principal,  tliis  presumption 
effectively  limited  the  dollar  amount  of 
advances  that  a  non-QTL  member  could 
obtain  in  relation  to  the  amount  of  Bank 
stock  it  had  purchased.  See  id. 

The  Modernization  Act  repealed 
section  10(e)  of  the  Bank  Act  in  its 
entirety,  thereby  providing  access  to 
Bank  advances  without  regard  to  the 
percentage  of  housing-related  assets  a 
member  holds.  See  Modernization  Act, 
section  604(c).  In  a  recently  adopted 
Interim  Final  Rule  that  was  finalized  on 
lune  23,  2000,  the  Finance  Board 
removed  the  provisions  in  its 
Membership  and  Advances  Regulations 
containing  the  additional  capital  stock 
purchase  requirements  and  limitations 
on  advances  applicable  to  non-QTL 
members.  See  65  FR  13866  (March  15, 
2000).  Consistent  with  the  proposed 
rule,  the  final  rule  removes  all 
remaining  references  to  non-QTL  status 
from  the  Advances  Regulation.  See  12 
CFR  950.1,  950.21  (1999).  Specifically, 
§  950.1  of  the  final  rule  deletes  the 
following  QTL-related  definitions  from 
the  Advances  Regulation:  definitions  of 
the  terms  "Actual  thrift  investment 
percentage"  or  "ATIP;"  "Non-Qualified 
Thrift  Lender  Member;"  'Qualified 
Thrift  Lender"  or  "QTL;"  and 
"Qualified  Thrift  Lender  test"  or  "QTL 
test."  12  CFR  950.1. 

D  Modernization  Act  Amendment  to 
Long-term  Advances  Purpose  Provision 
for  CFI  Members 

Section  10(a)  of  the  Bank  Act  formerly 
provided  that  all  long-term  advances 
shall  be  made  only  for  the  purpose  of 
providing  funds  for  residential  housing 
finance.  See  12  U.S.C.  1430(a)  (1994). 
This  purpose  is  set  forth  in  current 
§  950  14(a),  and  is  implemented  by  use 
of  a  proxy  test  set  forth  in  current 
§  950.14(b).  12  CFR  950.14(a),  (b). 
Specifically,  current  §  950.14(b)(1) 
provides  that,  before  funding  a  long- 
term  advance  {i.e.,  an  advance  with  a 
maturity  greater  than  five  years),  a  Bank 
shall  determine  that  the  principal 
amount  of  all  long-term  advances 
currently  held  by  the  member  does  not 
exceed  the  total  book  value  of  the 
member's  "residential  housing  finance 
assets  "  12  CFR  950.1.  950.14fb)(l). 
'Residential  housing  finance  assets"  are 
defined  in  current  §  950  1  to  mean  any 
of  the  following:  (l)  Loans  secured  by 
residential  real  property;  (2)  mortgage- 
backed  securities:  (3)  participations  in 
loans  secured  by  residential  real 
property;  (4)  loans  or  investments 
financed  by  advances  made  pursuant  to 
a  CICA  program;  (5)  loans  secured  by 
manufactured  housing,  regardless  of 
•vhether  such  housing  quaJifies  as 
residential  real  property;  or  (6)  any 


loans  or  investments  which  the  Finance 
Board,  in  its  discrstion,  otherwise 
determines  to  be  residential  housing 
finance  assets.  12  CFR  950.1.  Current 
§  950.14(b)(1)  requires  a  Bank  to 
determine  the  total  book  value  of  the 
member's  residential  housing  finance 
assets  using  the  most  recent  Thrift 
Financial  Report,  Report  of  Condition 
and  Income,  or  financial  statement 
made  available  by  the  member.  12  CFR 
950.14(b)(1).  This  proxy  test  was 
determined  by  the  Finance  Board  to  be 
an  operationally  feasible  compliance 
monitoring  mechanism  for  residential 
housing  finance  assets  to  implement  the 
statutory  requirement  that  long-term 
advances  be  only  for  residential  housing 
finance  purposes.  See  57  FR  45338  (Oct. 
1,  1992). 

The  Modernization  Act  amended 
section  10(a)  of  the  Bank  Act  to  provide 
that  a  Bank  may  make  long-term 
advances  not  only  for  the  purpose  of 
providing  funds  for  residential  housing 
finance,  but  also  for  the  purpose  of 
providing  funds  to  any  CFI  for  small 
businesses,  small  farms  and  small  agri- 
businesses. See  Modernization  Act, 
section  604(a)(3).  Accordingly, 
consistent  with  the  proposed  rule,  the 
final  rule  amends  current  §  950.14  by 
adding  this  new  purpose  in 
redesignated  §  950.3.  Section  950.3(a)  of 
the  final  rule  provides  that  a  Bank  shall 
make  long-term  advances  only  for  the 
purpose  of  enabling  any  member  to 
purchase  or  fund  new  or  existing 
residential  housing  finance  assets, 
which  include,  for  CFI  members,  small 
business  loans,  small  farm  loans  and 
small  agri-business  loans.  Instead  of  the 
statutory  terms  "small  businesses," 
"small  farms"  and  "small  agri- 
businesses," §950.3  utilizes  the  terms 
"small  business  loans,"  "small  farm 
loans"  and  "small  agri-business  loans," 
which  the  Finance  Board  is  defining  for 
purposes  of  identifying  the  new  types  of 
collateral  that  Banks  are  authorized  to 
accept  from  CFI  members.  See 
Modernization  Act,  section  604(a)(5)(C). 
As  discussed  in  the  supplementary 
INFOfiMATION  section  of  tn,-  ^  r;  .p  :>ed 
rule,  the  Finance  Board  believes  that  a 
single  set  of  terms  that  would  apply  to 
both  CFl-eligible  collateral  and  the  new 
purposes  for  which  Banks  may  make 
advances  to  CFI  members  will  reduce 
confusion  and  otherwise  provide  an 
efficient  means  of  implementing  the 
new  authorities  conferred  on  the  Banks 
in  regard  to  their  CFI  members.  Further, 
the  Modernization  Act  provides  that  the 
terms  "small  business,"  "small  farm" 
and  "small  agri-business"  shall  have  the 
meanings  given  to  those  terms  by 
regulation  of  the  Finance  Board.  See 


Modernization  Act,  section  604(a)(7). 
Accordingly,  the  Finance  Board  is 
interpreting  the  statutory  phrase 
"providing  funds  to  any  community 
financial  institution  for  small 
businesses,  small  farms,  and  small  agri- 
businesses" to  mean  making  advances 
to  CFI  members  for  small  business 
loans,  small  farm  loans  and  small  agri- 
business loans.  Section  950.3(b)(1)  of 
the  final  rule  maintains  the  proxy  test  in 
its  current  form.  However,  revisions  to 
certain  definitions  will  have  the  effect  of 
including  small  business  loans,  small 
farm  loans  and  small  agri-business  loans 
in  the  denominator  of  the  proxy  test  for 
CFI  members. 

Specifically,  as  proposed,  the  final 
rule  amends  §  900.1  by  adding  a  new 
definition  of  "community  lending," 
which  applies,  wherever  it  appears,  in 
all  of  the  Finance  Board's  regulations. 
The  term  "community  lending" 
currently  is  defined  in  §  952.3  of  the 
CICA  Regulation  as  "providing 
financing  for  economic  development 
projects  for  targeted  beneficiaries."  12 
CFR  952.3.  The  definition  of 
"community  lending"  in  §  900.1  adds  to 
that  definition,  "and,  for  commimity 
financial  institutions,  purchasing  or 
funding  small  business  loans,  small 
farm  loans  or  smedl  agri-business  loans, 
as  defined  in  §950.1  of  this  chapter." 
This  addition  to  the  definition 
implements  changes  made  by  the 
Modernization  Act  and  supports  the 
Finance  Board's  belief  that  CFI  lending 
to  small  businesses,  small  farms  and 
small  agri-businesses  is  community 
lending.  For  purposes  of  the  CICA  and 
Community  Support  R^ulations,  the 
current  definition  of  "community 
lending,"  redesignated  in  the  final  rule 
as  "targeted  community  lending," 
would  continue  to  apply. 

Concurrently,  the  definition  of 
"residential  housing  finance  assets"  is 
amended  in  the  final  rule  to  change  the 
element  that  currently  reads  "Loans  or 
investments  financed  by  advances  made 
pursuant  to  a  CICA  program"  to  "Loans 
,  or  investments  qualifying  under  the 
definition  of  community  lending  in 
§900.1  of  this  chapter." 

Thus,  by  operation  of  the  evised 
definitions  of  "residential  housing 
finance  assets"  and  "commonity 
lending,"  the  proxy  test  calculation  of 
the  total  book  value  of  residential 
housing  assets  will  include,  for  CFI 
members,  small  business  loans,  small 
farm  loans  and  small  agri-business 
loans.  This  result  implements  section 
604(a)(5)(C)  of  the  Modernization  Act, 
which  authorizes  a  Bank  to  make  long- 
term  advances  to  CFIs  for  the  purpose 
of  providing  financing  for  small 
businesses,  small  farms  and  small  agri- 
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Dusinesses.  See  Modernization  Act, 
section  604(a)(5)(C). 

Current  §  950.14(b)(1)  of  the  Advances 
Regulation  allows  a  Bank  to  determine 
the  total  book  value  of  residential 
housing  financial  assets  using  the  most 
recent  Thrift  Financial  Report,  Report  of 
Condition  and  Income,  or  financial 
statement  made  available  by  the 
member.  12  CFR  950.14(b)(1).  As 
proposed,  §  950.3(b)(1)  of  the  final  rule 
adds  to  this  list  "other  reliable 
documentation"  made  available  by  the 
member.  This  revision  is  intended  to 
give  the  Banks  more  flexibility  in  the 
form  of  documentation  they  may  use  in 
administering  the  proxy  test,  as  long  as 
the  data  supplied  by  the  member  is 
reliable. 

E.  Clarification  of  Other  Advances 
Provisions  in  Current  Regulation 

1.  Pricing 

The  Finance  Board  proposed  to  clarify 
a  provision  of  the  Advances  Regulation 
dealing  with  the  pricing  of  advances. 
Cmrent  §  950.6(b)(1)  of  the  Advances 
Regulation  requires  each  Bank  to  price 
its  advances  to  members  taking  into 
account  two  factors:  (1)  The  marginal 
cost  to  the  Bank  of  raising  matching 
maturity  funds  in  the  marketplace;  and 
(2)  the  administrative  and  operating 
costs  associated  with  making  such 
advances  to  members.  12  CFR 
950.6(b)(1).  A  separate  provision, 
ciirrent  §  950.8(b)(1),  provides  that  each 
Bank  shall  establish  and  charge  a 
prepayment  fee  pursuant  to  a  specified 
formula  which  sufficiently  compensates 
the  Bank  for  providing  a  prepajonent 
option  on  an  advance,  and  which  acts 
to  make  the  Bank  financially  indifferent 
to  the  borrower's  decision  to  repay  the 
advance  prior  to  its  maturity  date.  12 
CFR  950.8(b)(1).  These  provisions  do 
not  clearly  indicate  whether  Banks  must 
consider  the  costs  of  associated  options 
and  the  administrative  costs  of  funding 
advances  with  such  options  in  pricing 
an  advance.  Further,  because  current 
§  950.6(b)(1)  merely  requires  the  Bank 
"to  take  into  account"  die  marginal  cost 
to  the  Bank  of  raising  matching  maturity 
funds  in  the  marketplace,  and  the 
administrative  and  operating  costs 
associated  with  making  such  advances 
to  members,  t^je  current  rule  allows  a 
Bank  to  price  an  advance  below  its 
marginal  cost  of  funds,  a  practice  the 
Finance  Board  could  find  to  be  an 
unsafe  and  unsound  practice  in  some 
circiunstances  and  one  the  Finance 
Board  wishes  to  discourage. 

Therefore,  redesignated  §  950.5(b)(1) 
of  the  proposed  rule  prohibited  a  Bank 
from  pricing  an  advance  below  the 
Bank's  marginal  cost  of  funds,  including 


the  cost  of  any  embedded  options,  plus 
the  administrative  and  operating  costs 
associated  with  making  the  advance 
when  funding  an  advance  with  similar 
maturity  and  options  characteristics. 

Several  Banks  commented  that  the 
proposed  prohibition  on  pricing 
advances  below  a  Bank's  marginal  cost 
of  funds  was  too  restrictive  in  that  it 
could  prohibit  Banks  from  passing  on 
the  benefits  of  lower  costs  to  member 
borrowers.  However,  the  Finance  Board 
believes  that  the  proposed  exceptions, 
discussed  below,  provide  the  Banks 
with  ample  flexibility  to  pass  on  lower 
costs  to  borrowers  for  special  purposes. 
Accordingly,  the  advance  pricing 
prohibition  in  proposed  §  950.5(b)  is 
adopted  without  change  in  the  final 
rule. 

Proposed  §  950.5(b)(3)(i)  provided 
that  the  advance  pricing  prohibition 
would  not  apply  to  a  Baidc's  CICA 
programs.  This  was  intended  to  provide 
the  Banks  with  maximum  flexibility  in 
designing  and  offering  AHP  and  other 
CICA  programs.  Proposed 
§  950.5(b)(3){ii)  also  provided  that  the 
advance  pricing  prohibition  would  not 
apply  to  any  other  advances  that  are 
volume  limited  and  specifically 
approved  by  a  Bank's  board  of  directors. 
This  exception  was  intended  to  allow  a 
Bank  to  price  targeted  advances  at 
below  the  cost  of  funds  for  some  special 
purpose  that  does  not  meet  all  of  the 
criteria  for  CICA  advances.  It  was 
intended  that  the  special  purpose 
involve  some  social  benefit,  such  as 
providing  relief  from  a  nattural  disaster. 
The  proposed  exception  also  woiJd 
allow  a  Bank  to  conduct  market  testing 
of  alternative  pricing  strategies  for 
advances. 

The  exceptions  have  been  adopted  in 
the  final  rule  as  proposed.  In  response 
to  a  Bank  comment,  the  final  rule 
substitutes  the  term  "advances 
program"  for  "advances"  in 
§  950.5(b){3)(ii)  to  make  clear  that  the 
exception  for  volume  limited  advances 
does  not  require  a  Bank's  board  of 
directors  to  approve  each  individual 
advance. 

2.  Putable  and  Convertible  Advances 
Disclosure;  Replacement  Funding  for 
Putable  Advances 

Current  §  950.6(d)(1)  of  the  Advances 
Regulation  provides  that  a  Bank  that 
offers  a  putable  advance  to  a  member 
shall  disclose  in  writing  to  such  member 
the  type  and  nature  of  the  risks 
associated  with  putable  advance 
funding,  and  that  such  disclosure 
should  include  detail  sufficient  to 
describe  such  risks.  12  CFR  950.6(d)(1). 
A  convertible  advance  is  similar  to  a 
putable  advance  in  that  it  carries  risks 


associated  with  a  triggering  event, 
usually  a  shift  in  a  designated  interest 
rate  index.  Accordingly,  redesignated 
§  950.5(d)(1)  of  the  proposed  rule  made 
the  current  disclosure  requirements  for 
putable  advances  applicable  to 
convertible  advances  as  well.  Current 
§  950.6(d)(2)  was  not  proposed  to  be 
revised  because  replacement  funding  is 
not  an  issue  for  convertible  advances,  as 
convertible  advances  involve  only  a 
change  in  the  stated  interest  rate,  not  the 
repa)mient  of  funds. 

The  Finance  Board  requested 
comment  on  whether  there  are  other 
appropriate  requirements  for  putable  or 
convertible  advances.  A  Bank 
commenter  suggested  that  the  final  rule 
clarify  that  replacement  funding  for 
putable  advances  is  subject  to  normal 
and  customary  safety  and  soundness 
considerations.  The  final  rule  adopts 
§  950.5(d)  as  proposed  except  for  a 
revision  to  paragraph  (d)(2),  in  response 
to  the  Bank  comment,  to  clarify  that  a 
member  receiving  replacement  funding 
for  putable  advances  must  be  able  to 
satisfy  the  normal  credit  and  collateral 
requirements  of  the  Bank  for  such 
funding. 

F.  Other  Technical  Changes 

1.  Bank  Housing  Associates — Parts 
900.1,926 

As  part  of  a  continuing  effort  to  revise 
and  achieve  consistency  in  regulatory 
nomenclature  regarding  nonmember 
borrowers,  the  proposed  rule  amended 
the  text,  where  appropriate,  to  refer  to 
nonmember  borrowers  who  are  eligible 
under  section  10b  of  the  Bank  Act,  12 
U.S.C.  1430b,  to  obtain  advances  from 
the  Banks,  as  "associates."  The 
definition  of  "associate"  was  recently 
added  to  12  CFR  900.1,  which  contains 
definitions  of  terms  that  apply  to  all 
parts  of  the  Finance  Board's  regulations. 
In  response  to  a  commenter's 
suggestion,  the  final  rule  replaces  the 
term  "associates"  with  the  term 
"housing  associates,"  which  the 
Finance  Board  has  acknowledged 
represents  a  more  acciuate  description 
of  such  borrowers.  Consistent  with  this 
change,  the  final  rule  revises  the  title  of 
subpart  B  to  "Advances  to  Housing 
Associates."  Since  the  term  "housing 
associate"  is  defined  in  §  900.1,  it  is  not 
defined  in  any  of  the  individual  parts 
addressed  by  this  final  rule. 

Eligibility  requirements  for  housing 
associates,  including  application 
procedures  and  requirements  for 
advances  to  housing  associates, 
currently  are  contained  in  the  Advances 
Regulation.  See  12  CFR  950.22,  950.23. 
For  the  sake  of  greater  organizational 
clarity,  consistent  with  the  proposed 


Federal  Register /Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Rules  and  Regulations 


44425 


rule,  the  final  rule  sets  forth  the  housing 
associate  eligibility  requirements  and 
advances  requirements  in  separate 
regulations,  by  moving  the  housing 
associate  eligibility  requirements  to  a 
new  part  926  under  subpart  B.  No 
substantive  changes  have  been  made  in 
subpart  B. 

2.  Bank  Member  Products  Policy — 
Section  917.4 

In  its  recently  adopted  final  rule, 
"Powers  and  Responsibilities  of  Bank 
Boards  of  Directors  and  Senior 
Management,"  the  Finance  Board 
c  onsolidated  all  of  the  requirements  for 
the  Bank's  board  of  directors' 
operational  policies  into  one  regulatory 
part,  part  917.  rather  than  have  such 
requirements  scattered  throughout  its 
regulations.  See  65  FR  25267  (May  1, 
2000).  As  proposed,  §  917.4  of  the  final 
rule  adds  to  that  part  a  new  requirement 
for  adoption  by  a  Bank's  board  of 
directors  of  a  member  products  policy 
that  would  combine  the  requirements 
for  an  advances  policy  fi-om  current 
§  950.3(a),  with  the  requirements  for  a 
standby  letter  of  credit  policy  fi-om 
current  §  961.5(a),  into  one  policy.  The 
member  products  policy  also  addresses 
other  products  that  the  Banks  may  offer, 
such  as  acquired  member  assets. 

As  proposed,  §  917.4(b)  of  the  final 
rule  requires  a  Bank's  member  products 
policy  to  address  the  following  items: 
the  credit  imderwriting  criteria  to  be    ' 
applied  to  advances  (including 
renewals)  and  standby  letters  of  credit; 
coUateralization  (including  levels, 
valuation  and  discounts)  for  advances 
and  standby  letters  of  credit:  advances- 
related  fees  (including  any  schedules  or 
formulas  pertaining  to  such  fees); 
standards  and  criteria  for  pricing 
member  products  (including  differential 
pricing  of  advances  pursuant  to 
§  950.4(b)(2));  criteria  regarding  the 
pricing  of  standby  letters  of  credit 
(including  any  special  pricing 
provisions  for  standby  letters  of  credit 
that  facilitate  the  financing  of  projects 
that  are  eligible  for  any  CICA  programs 
under  part  952);  the  maintenance  of 
appropriate  systems,  procedures  and 
internal  controls;  and  the  maintenance 
of  appropriate  operational  and 
personnel  capacity. 

A  Bank's  member  products  policy 
also  must  provide  that,  for  any  draw 
made  by  a  beneficiary  under  a  standby 
letter  of  credit,  the  member  will  be 
charged  a  processing  fee  calculated  in 
accordance  with  §  975.6(b). 

As  proposed,  §  917.4(a)(2)  of  the  final 
rule  requires  each  Bank's  board  of 
lirectors  to  review  the  Bank's  member 
products  policy  annually,  amend  the 
policy  as  appropriate,  and  re-adopt  the 


policy,  including  interim  amendments, 
not  less  often  than  every  three  years. 

References  to  the  "advances  policy" 
in  other  sections  of  the  Finance  Board's 
current  regulations  are  changed  in  the 
final  rule  to  references  to  the  "member 
products  policy." 

A  few  commenters  questioned 
whether  it  was  appropriate  to  include 
all  of  the  information  required  by  a 
Bank  in  a  policy  that  may  be  distributed 
to  members.  Commenters  also  stated 
that  policies  governing  member  credit 
products  should  be  separate  and  distinct 
from  policies  governing  acquired 
member  assets,  that  the  regulation 
should  accommodate  policy  differences 
among  Banks  from  one  year  to  the  next, 
and  that  some  of  the  member  products 
policy  requirements  may  already  be 
covered  in  the  regiilatory  requirements 
for  the  Banks'  risk  management  policies. 

The  final  rule  retains  all  of  the 
member  products  policy  requirements 
contained  in  the  proposed  rule  because 
it  is  important  that  the  Banks'  boards 
consider  and  address  all  of  these  issues 
as  they  pertain  to  advances  and  other 
member  products.  By  requiring  that 
each  Bank  adopt  its  owm  member 
products  policy,  the  Finance  Board 
recognizes  that  such  policies  will  differ 
among  the  Banks,  as  is  currently  the 
case  with  the  Banks'  advances  policies. 
The  Finance  Board  also  recognizes  that 
some  provisions  contained  in  the 
member  products  policies  will  apply 
only  to  certain  products,  and  that  a 
Bank  may  address  different  products 
separately  in  its  policy  as  it  sees  fit.  In 
addition,  the  member  products  policy 
requirement  does  not  preclude  a  Bank 
from  creating  separate  materials  for 
distribution  to  members. 

3.  Bank  Primary  Credit  Mission — 
Removal  of  §950.2 

In  the  Finance  Board's  recently 
adopted  final  rule  on  parts  900,  917  and 
940,  the  Finance  Board  revised  part  940 
to  add  a  new  definition  of  the  mission 
of  the  Banks.  See  65  FR  25267  (May  1, 
2000).  Accordingly,  as  proposed,  the 
final  rule  removes  existing  §  950.2  of  the 
Advances  Regulation,  which  states  the 
primary  credit  mission  of  the  Banks  and 
how  the  Banks  must  fulfill  such 
mission,  as  no  longer  necessary. 

4.  Community  Support  Requirements 
and  Community  Investment  Cash 
Advance  programs — Parts  944  and  952 

As  discussed  previously,  the  final  rule 
amends  part  944  cind  §  952.3  by  re- 
designating the  term  "community 
lending"  as  "targeted  community 
lending,"  with  no  substantive  change  to 
the  corresponding  definition.  This 
revision  is  intended  to  differentiate 


CICA  community  lending,  which  is 
targeted,  from  the  broader  term 
"community  lending"  that  the  final  rule 
adds  to  §  900.1.  The  broader  definition 
of  "commimity  lending"  in  §  900.1 
would  include,  for  CFIs,  purchasing  or 
funding  small  business  loans,  small 
farm  loans  and  small  agri-business 
loans,  as  defined  in  §950.1  of  this 
chapter. 

5.  Standby  Letters  of  Credit— Part  961 

As  proposed,  the  final  rule  amends 
part  961  to  update  cross-references  to 
reflect  the  reorganization  of  Finance 
Board  regulations,  change  references 
from  nonmember  mortgagees  to  housing 
associates,  and  make  other  technical 
and  conforming  changes.  The  proposed 
rule  amended  §  961.2(c)(2)(i)  to  allow 
standby  letters  of  credit  issued  for  a 
purpose  described  in  §  961.2(a)(1)  or  (2) 
to  be  secured  by  CFI -eligible  collateral, 
regardless  of  whether  the  applicant  is  a 
CFI.  The  final  rule  removes  this 
provision  because  the  loan-to-one- 
borrower  approach  to  the  definition  of 
"small  business  loans,"  "small  farm 
loans"  and  "small  agribusiness  loans" 
adopted  in  the  final  rule  does  not  apply 
to  members  that  do  not  qualify-  as  CFIs. 
The  final  rule  retains  the  current 
provision  in  §961.2(c)(2)(ii)  authorizing 
investment-grade  obligations  of  state  or 
local  government  units  or  agencies  as 
additional  collateral  eligible  to  secure 
standby  letters  of  credit  issued  for  a 
purpose  described  in  §  961.2(a)(1)  or  (2). 

in.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

IV.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA.  see  id.  §  605(b),  the  Finance  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  12  CFR  Parts  900. 
917, 926, 944,  950,  952,  961  and  980 

Community  development.  Credit. 
Federal  home  loan  banks.  Housing. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  title  12,  chapter  IX.  parts 
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900,  917,  926.  944,  950,  952,  961  ana 
980,  Code  of  Federal  Regulations,  as 
follows: 

PART  900— GENERAL  DERNITIONS 

1.  The -authority  citation  for  part  900 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422,  1422b(a)(l). 

2.  Amend  §900.1  by: 

a.  Adding,  in  alphaoetical  order, 
definitions  of    appropriate  regulator", 
"communitv  financial  institution", 
"community  financial  institution  asset 
cap",  "communitv  lending"  and 
"regulator*'  financial  report";  and 

b.  Removing  the  term  "Associate" 
and,  in  its  place,  adding  the  term 

'Housing  associate",  to  read  as  follows: 

§  900  1     Definitions  applying  to  all 
regulations 

***** 

Appropriate  regulator  means  a 
regulatory  entity  listed  in  §  925.8  of  this 
chapter,  as  applicable. 

***** 

Community  financial  institution  or 
CFI  means  an  institution — 

(1)  The  deposits  of  which  are  insured 
under  the  Federal  Deposit  Insurance 
Act;  and 

(2)  That  has.  as  of  the  date  of  the 
transaction  at  issue,  less  than  the 
community  financial  institution  asset 
cap  in  total  assets,  based  on  an  average 
of  total  assets  over  three  years,  which 
shall  be  calculated  by  the  Bank  as 
follows: 

(i)  For  purposes  of  determining 
eligibility  for  membership  mider  part 
925  of  this  chapter,  based  on  the  average 
of  total  assets  drawn  from  the 
institution  s  regulatory  financial  reports 
filed  with  its  appropriate  regulator  for 
the  most  recent  calendar  quarter  and  the 
immediately  preceding  11  calendar 
quarters;  and 

(ii)  For  purposes  of  making  advances 
under  part  950  of  this  chapter: 

(A)  The  calculation  shall  be  based  on 
the  average  of  total  assets  drawn  from 
the  institution's  regulatory  financial 
reports  filed  with  its  appropriate 
regulator  for  the  three  most  recent 
calendar  year-ends;  and 

(B)  The  calculation  shall  be  made 
aimually  and  shall  be  effective  April  1 
of  each  year. 

Community  financial  institution  asset 
cap  means,  for  2000,  $500  million. 
Beginning  in  2001  and  for  subsequent 
years,  the  cap  shall  be  adjusted  annually 
by  the  Finance  Board  to  reflect  any 
percentage  increase  in  the  preceding 
year's  Consumer  Price  Index  (CPI)  for  all 
urban  consumers,  as  published  by  the 
U.S.  Department  of  Labor.  Each  year,  as 
soon  as  practicable  after  the  publication 


of  the  previous  year's  CPI,  the  Finance 
Board  shall  publish  notice  bv  Federal 
Register  of  the  CPI-adjusted  cap 

Community  lending  means  providing 
financing  for  economic  development 
projects  for  targeted  beneficiaries,  cuid, 
for  community  financial  institutions, 
purchasing  or  funding  small  business 
loans,  small  farm  loans  or  small  agri- 
business loans,  as  defined  in  §950.1  of 
this  chapter. 
***** 

Regulatory  financial  report  means  a 
financial  report  that  an  institution  is 
required  to  file  with  its  appropriate 
regulator  on  a  specific  periodic  basis, 
including  the  quarterly  call  report  for 
commercial  banks,  thrift  financial  report 
for  savings  associations,  quarterly  or 
semi-annual  call  report  for  credit 
unions,  the  National  Association  of 
Insurance  Commissioners  aimual  or 
quarterly  report  for  insurance 
companies,  or  other  similar  report, 
including  such  report  maintained  by  the 
primary  regulator  on  the  computer  on- 
line database 

PART  917— POWERS  AND 
RESPONSIBILITIES  OF  BANK 
BOARDS  OF  DIRECTORS  AND 
SENIOR  MANAGEMENT 

3.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1427,  1432(a),  1436(a),  1440. 

4.  Add  S  91 7  4  to  read  as  follows: 

}917.4    BanK  Member  Products  Policy. 

(a)  Adoption  and  review  of  member 
products  policy.  (1)  Adoption. 
Beginning  November  15,  2000,  each 
Bank's  board  of  directors  shall  have  in 
effect  at  all  times  a  policy  that  addresses 
the  Bank's  management  of  products 
offered  by  the  Bank  to  members  and 
housing  associates,  including  but  not 
limited  to  advances,  letters  of  credit  and 
acquired  member  assets,  consistent  with 
the  requirements  of  the  Act,  paragraph 
(b)  of  this  section,  and  all  applicable 
Finance  Board  regulations  and  policies. 

(2)  Review  and  compliance.  Each 
Bank's  board  of  directors  shall: 

(i)  Review  the  Bank's  member 
products  policy  annually; 

(ii)  Amend  the  member  products 
policy  as  appropriate;  and 

(iii)  Re-adopt  the  member  products 
policy,  including  interim  amendments, 
not  less  often  than  every  three  years. 

(b)  Member  products  policy 
requirements.  In  addition  to  meeting 
any  other  requirements  set  forth  in  this 
chapter,  each  Bank's  member  products 
policy  shall: 

(1)  Address  credit  underwriting 
criteria  to  be  applied  in  evaluating 


applications  for  advances,  standby 
letters  of  credit,  and  renewals; 

(2)  Address  appropriate  levels  of 
collateralization,  valuation  of  collateral 
and  discounts  applied  to  collateral 
values  for  advances  and  standby  letters 
of  credit; 

(3)  .Address  advances-related  fees  to 
be  charged  by  each  Bank,  including  any 
schedules  or  formulas  pertaining  to 
such  fees: 

(4)  Address  standards  and  criteria  for 
pricing  member  products,  including 
differential  pricing  of  advances 
pursuant  to  §  950.5(b)(2)  of  this  chapter, 
and  critena  regarding  the  pncing  of 
standby  letters  of  credit,  including  any 
special  pricing  provisions  for  standby 
letters  of  credit  that  facilitate  the 
financing  of  projects  that  are  eligible  for 
anv  of  the  Banks'  CICA  programs  under 
part  952  of  this  chapter; 

(5)  Provide  that,  for  any  draw  made  by 
a  beneficiary  under  a  standby  letter  of 
credit,  the  member  will  be  charged  a 
processing  fee  calculated  in  accordance 
with  the  requirements  of  §  975.6(b)  of 
this  chapter; 

(6)  Address  the  maintenance  of 
appropriate  systems,  procedures  and 
internal  controls;  and 

(7)  Address  the  maintenance  of 
appropriate  operational  and  personnel 
capacity. 

5.  Revise  the  heading  of  subchapter  D 
to  read  as  follows: 

SUBCHAPTER  D— FEDERAL  HOME  LOAN 
BANK  MEMBERS  AND  HOUSING 
ASSOCIATES 

6.  In  subchapter  D,  add  a  new  part 

926  to  read  as  follows: 

PART  926— FEDERAL  HOME  LOAN 
BANK  HOUSING  ASSOCIATES 

Sec. 

926.1  Definitions. 

926.2  Bank  authority  to  make  advances  to 
housing  associates. 

926.3  Housing  associate  eligibility 
requirements. 

928.4  Satisfaction  of  eligibility 
requirements. 

926.5  Housing  associate  application 
process. 

926.6  Appeals. 

Authority:  12  H  S.C.  1422b(a),  1430b. 

§926.1     Definitions. 

As  used  in  this  part: 

Advance  has  the  meaning  set  forth  in 
§950.1  of  this  chapter. 

Governmental  agency  means  the 
governor,  legislature,  and  any  other 
component  of  a  federal,  state,  local, 
tribal,  or  Alaskan  native  village 
government  with  authority  to  act  for  or 
on  behalf  of  that  government. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 
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State  bousing  finance  agency  or  SHFA 
means: 

(1)  A  public  agency,  authority,  or 
publicly  sponsored  corporation  that 
serves  as  an  instrumentality  of  any  state 
or  political  subdivision  of  anv  state,  and 
functions  as  a  source  of  residential 
mortgage  loan  financing  in  that  state;  or 

(2)  A  legally  established  agency, 
authority,  corporation,  or  organization 
that  serves  as  an  instrumentalitv  of  any 
Indian  tribe,  band,  group,  nation, 
community,  or  Alaskan  Native  village 
recognized  bv  the  United  States  or  any 
state,  and  functions  as  a  source  of 
residential  mortgage  loan  financing  for 
the  Indian  or  Alaskan  Native 
community. 

§  926.2    Bank  authority  to  make  advances 
to  housing  associates. 

Subject  to  the  provisions  of  the  Act 
and  part  950  of  this  chapter,  a  Bank  may 
make  advances  to  an  entity  that  is  not 
a  member  of  the  Bank  if  the  Bank  has 
certified  the  entity  as  a  housing 
associate  under  the  provisions  of  this 
part. 

§  926.3     Housing  associate  eligibility 
requirements. 

(a)  General  A  Bank  may  certify  as  a 
housing  associate  any  applicant  that 
meets  the  folio v^fing  requirements,  as 
determined  using  the  criteria  set  forth  in 
§926.4: 

(1]  The  applicant  is  approved  under 
title  n  of  the  National  Housing  Act  (12 
U.S.C.  1707,etseq.); 

(2)  The  applicant  is  a  chartered 
institution  having  succession; 

(3)  The  applicant  is  subject  to  the 
inspection  and  supervision  of  some 
governmental  agency; 

(4)  The  principal  activity  of  the 
applicant  in  the  mortgage  field  consists 
of  lending  its  own  funds;  and 

(5)  The  financial  condition  of  the 
applicant  is  such  that  advances  may  be 
safely  made  to  it. 

fb)  State  housing  finance  agencies.  In 
addition  to  meeting  the  requirements  in 
paragraph  (a)  of  this  section,  any 
iipplicant  seeking  access  to  advances  as 
a  SHFA  pursuant  to  §  950.17(b)(2)  of 
*his  chapter  shall  provide  evidence 
satisfactory  to  the  Bank,  such  as  a  copy 
of,  or  a  citation  to.  the  statutes  and/or 
regulations  describing  the  applicant's 
structure  and  responsibilities,  that  the 
applicant  is  a  state  housing  finance 
agencv  as  defined  in  §926  1 

§  926.4    Satisfaction  of  eligibility 
requirements. 

ia)  HUD  approval  requirement  An 
applicant  shall  be  deemed  to  meet  the 
requirement  in  section  lOb(a)  of  the  Act 
ajid  §926  3(a)(1)  that  it  be  approved 
under  title  II  of  the  National  Hoxising 


Act  if  it  submits  a  current  HUD  Yearly 
Verification  Report  or  other 
documentation  issued  by  HUD  stating 
that  the  Federal  Housing  Administration 
of  HUD  has  approved  the  applicant  as 
a  mortgagee. 

(b)  charter  requirement.  An  applicant 
shall  be  deemed  to  meet  the 
requirement  in  section  lOb(a)  of  the  Act 
and  §  926.3(a)(2)  that  it  be  a  chartered 
institution  having  succession  if  it 
provides  evidence  satisfactory  to  the 
Bank,  such  as  a  copy  of,  or  a  citation  to, 
the  statutes  and/or  regulations  under 
which  the  applicant  was  created,  that: 

(1)  The  applicant  is  a  government 
agency;  or 

(2)  The  applicant  is  chartered  under 
state,  federal,  local,  tribal,  or  Alaskan 
Native  village  law  as  a  corporation  or 
other  entity  that  has  rights, 
characteristics,  and  powers  under 
applicable  law  similar  to  those  granted 
a  corporation. 

(c)  Inspection  and  supervision 
requirement.  (1)  An  applicant  shall  be 
deemed  to  meet  the  inspection  and 
supervision  requirement  in  section 
10b{a)  of  the  Act  and  §926. 3(a)(3)  if  it 
provides  evidence  satisfactory  to  the 
Bank,  such  as  a  copy  of,  or  a  citation  to, 
relevant  statutes  and/or  regulations, 
that,  pursuant  to  statute  or  regulation, 
the  applicant  is  subject  to  the  inspection 
and  supervision  of  a  federal,  state,  local, 
tribal,  or  Alaskan  native  village 
governmental  agency. 

(2)  An  applicant  snail  be  deemed  to 
meet  the  inspection  requirement  if  there 
is  a  statutory  or  regulatory  requirement 
that  the  applicant  be  audited  or 
examined  periodically  by  a 
governmental  agency  or  by  an  external 
auditor. 

(3)  An  applicant  shall  be  deemed  to 
meet  the  supervision  requirement  if  the 
governmental  agency  has  statutory  or 
regulatory  authority  to  remove  an 
applicant's  officers  or  directors  for  cause 
or  othenvise  exercise  enforcement  or 
administrative  control  over  actions  of 
the  applicant. 

(d)  Mortgage  activity  requirement.  An 
applicant  shall  be  deemed  to  meet  the 
mortgage  activity  requirement  in  section 
lOb(a)  of  the  Act  and  §  926.3(a)(4)  if  it 
provides  documentary  evidence 
satisfactory  to  the  Bank,  such  as  a 
financial  statement  or  other  financial 
documents  that  include  the  applicant's 
mortgage  loan  assets  and  their  funding 
liabilities,  that  it  lends  its  own  funds  as 
its  principal  activity  in  the  mortgage 
field.  For  purposes  of  this  paragraph, 
lending  funds  includes,  but  is  not 
limited  to,  the  purchase  of  whole 
mortgage  loans.  In  the  case  of  a  federal, 
state,  local,  tribal,  or  Alaskan  Native 
village  government  agency, 


appropriated  funds  shall  be  considered 
an  apphcant's  own  funds.  An  apphcant 
shall  be  deemed  to  satisfy  this 
requirement  notwithstanding  that  the 
majority  of  its  operations  are  uiuelated 
to  mortgage  lending  if  its  mortgage 
activity  conforms  to  this  requirement. 
An  applicant  that  acts  princif>ally  as  a 
broker  for  others  making  mortgage 
loans,  or  whose  principal  activity  is  to 
make  mortgage  loans  for  the  accoimt  of 
others,  does  not  meet  this  requirement, 
(e)  Financial  condition  requirement. 
An  apphcant  shall  be  deemed  to  meet 
the  financial  condition  requirement  in 
§  926.3(a)(5)  if  the  Bank  determines  that 
advances  may  be  safely  made  to  the 
applicant.  The  applicant  shall  submit  to 
the  Bank  copies  of  its  most  recent 
regulatory  audit  or  examination  report, 
or  external  audit  report,  and  any  other 
docmnentary  evidence,  such  as 
financial  or  other  information,  that  the 
Bank  may  require  to  make  the 
determination. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0005  with  an 
expiration  date  of  November  30,  2002.) 

§926.5     Housing  associate  application 

process 

(a)  Authority.  The  Banks  are 
authorized  to  approve  or  deny  all 
applications  for  certification  as  a 
housing  associate,  subject  to  the 
requirements  of  the  Act  and  this  part.  A 
Bank  may  delegate  the  authority  to 
approve  applications  for  certification  as 
a  housing  associate  only  to  a  committee 
of  the  Bank's  board  of  directors,  the 
Bank  president,  or  a  senior  officer  who 
reports  directly  to  the  Bank  president 
other  than  an  officer  with  responsibility 
for  business  development. 

(b)  Application  requirements.  An 
apphcant  for  certification  as  a  housing 
associate  shall  submit  an  application 
that  satisfies  the  requirements  of  the  Act 
and  this  part  to  the  Bank  of  the  district 
in  which  the  applicant's  principal  place 
of  business,  as  determined  in 
accordance  with  part  925  of  this 
chapter,  is  located. 

(c)  Bank  decision  process.  (1)  Action 
on  applications.  A  Bank  shall  approve 
or  deny  an  application  for  certification 
as  a  housing  associate  within  60 
calendar  days  of  the  date  the  Bank 
deems  the  application  to  be  complete.  A 
Bank  shall  deem  an  application 
complete,  and  so  notify  the  applicant  in 
writing,  when  it  has  obtained  all  of  the 
information  required  by  this  part  and 
any  other  information  it  deems 
necessary  to  process  the  application.  If 

a  Bank  determines  during  the  review 
process  that  additional  information  is 
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necessary  to  process  the  application,  the 
Bank  may  deem  the  application 
incomplete  and  stop  the  60-day  time 
period  by  providing  written  notice  to 
the  applicant.  When  the  Bank  receives 
the  additional  information,  it  shall  again 
deem  the  application  complete,  so 
notify  the  applicant  in  writing,  and 
resume  the  60-day  time  period  where  it 
stopped. 

(2)  Decision  on  applications.  The 
Bank  or  a  duly  delegated  committee  of 
the  Bank's  board  of  directors,  the  Bank 
president,  or  a  senior  officer  who 
reports  directly  to  the  Bank  president 
other  than  an  officer  with  responsibility 
for  business  development  shall  approve, 
or  the  board  of  directors  of  a  Bank  shall 
deny,  each  application  for  certification 
as  a  housing  associate  by  a  written 
decision  resolution  stating  the  grounds 
for  the  decision.  Within  three  business 
days  of  a  Bank's  decision  on  an 
application,  the  Bank  shall  provide  the 
applicant  and  the  Finance  Board  with  a 
copy  of  the  Bank's  decision  resolution. 

(3)  File.  The  Bank  shall  maintain  a 
certification  file  for  each  applicant  for  at 
least  three  years  after  the  date  the  Bank 
decides  whether  to  approve  or  deny 
certification  or  the  date  the  Finance 
Board  resolves  any  appeal,  whichever  is 
later.  At  a  minimum,  the  certification 
file  shall  include  all  dociunents 
submitted  by  the  applicant  or  otherwise 
obtained  or  generated  by  the  Bank 
concerning  the  applicant,  all  documents 
the  Bank  relied  upon  in  making  its 
determination  regarding  certification, 
including  copies  of  statutes  and 
regulations,  and  the  decision  resolution. 

(The  Office  of  Mtinagement  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  numljer  3069-0005  with  an 
expiration  date  of  November  30,  2002.) 

3  926.5     Appeals 

(a)  General.  Within  90  calendar  days 
of  the  date  of  a  Bank's  decision  to  deny 
an  application  for  certification  as  a 
housing  associate,  the  applicant  may 
submit  a  vmtten  appeal  to  the  Finance 
Board  that  includes  the  Bank's  decision 
resolution  and  a  statement  of  the  basis 
for  the  appeal  with  sufficient  facts, 
information,  analysis,  and  explanation 
to  support  the  applicant's  position. 
Appeals  shall  be  sent  to  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  with  a 
copy  to  the  Bank. 

(b)  Record  for  appeal.  Upon  receiving 
a  copy  of  an  appeal,  the  Bank  whose 
action  has  been  appealed  shall  provide 
to  the  Finance  Board  a  complete  copy  of 
the  applicant's  certification  file 
maintained  by  the  Bank  imder 

§  926.5(c)(3).  Until  the  Finance  Board 


resolves  the  appeal,  the  Bank  shall 
promptly  provide  to  the  Finance  Board 
any  relexant  new  materials  it  receives. 
The  Finance  Board  may  request 
additional  information  or  further 
supporting  argiunents  from  the 
applicant,  the  Bank,  or  any  other  party 
that  the  Finance  Board  deems 
appropriate. 

fc)  Deciding  appeals.  Within  90 
calendar  days  of  the  date  an  applicant 
files  an  appeal  with  the  Finance  Board, 
the  Finance  Board  shall  consider  the 
record  for  appeal  described  in  paragraph 
(b)  of  this  section  and  resolve  the  appeal 
based  on  the  requirements  of  the  Act 
and  this  part. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  emd  assigned 
control  number  3069-0005  with  an 
expiration  date  of  November  30,  2002.) 

PART  944— COMMUNfTY  SUPPORT 

REQUIREMENTS 

7.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3)(B), 
1422b(a)(l),  1429,  and  1430. 

8.  Amend  part  944  by  removing  the 
term  "community  lending"  wherever  it 
appears,  and,  in  its  place,  adding  the 
term  "targeted  community  lending". 

§944.6    [Amended] 

9.  Amend  §  944.6(b)(2)  by  removing 
the  term  "nonmember  borrowers"  and, 
in  its  place,  adding  the  term  "housing 
associates". 

PART  950--ADVANCES 

10.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426, 1429,  1430. 1430b  and 
1431. 

11.  The  table  of  contents  for  part  950 
is  revised  to  read  as  follows: 

Subpart  A — Advances  to  Members 

Sec. 

950.1  Definitions. 

950.2  Authorization  and  application  for 
advances;  obligation  to  repay  advances. 

950.3  Purpose  of  long-term  advances;  Proxy 
text. 

950.4  Limitations  on  access  to  advances. 

950.5  Terms  and  conditions  for  advances. 

950.6  Fees. 

950.7  Collateral. 

950.8  Banks  as  secured  creditors. 

950.9  Pledged  collateral;  verification. 

950.10  Collateral  valuation;  appraisals. 

950.11  Capital  stock  requirements; 
unilateral  redemption  of  excess  stock. 

950. 1 2  Intradistrict  transfer  of  advances. 

950.13  Sptecial  advances  to  savings 
associations. 


950.14  Advances  to  the  Savings  Association 
Insurance  Fund. 

950. 1 5  Liquidation  of  advances  upon 
termination  of  membership. 

Subpart  B — Advances  to  Housing 
Associates 

950.  Ill    Scope. 

950.17    Advances  to  housing  associates. 

12.  Amend  §950.1  by: 

a.  Adding,  in  alphabetical  order,  a 
definition  of  "affiliate"; 

b.  Adding,  in  alphabetical  order,  a 
definition  of  "cash  equivalents"; 

c.  Removing  the  definitions  of 
"Actual  thrift  investment  percentage"  or 
"ATIP",  "combination  business  or  farm 
property",  "Non-Qualified  Thrift  Lender 
member",  "Qualified  Thrift  Lender"  or 
"QTL",  and  "Qualified  Thrift  Lender 
test"  or  "QTL  test"; 

d.  Amending  the  definition  of 
"Commiinity  Investment  Cash 
Advance"  or  "CICA"  by  removing  the 
term  "commiuiity  lending",  and,  in  its 
place,  adding  the  term  "targeted 
community  lending"; 

e.  Revising  paragraph  (4)  of  the 
definition  of  "residential  housing 
finance  assets"; 

f.  Amending  the  definition  of 
"residential  real  property"  by  removing 
paragraph  (l)(v);  and 

g.  Adding,  in  alphabetical  order, 
definitions  of  "small  agri-business 
loans",  "small  business  loans",  and 
"small  farm  loans",  to  read  as  follows: 

§950.1     Definitions 

*         *         «  «         * 

Affiliate  means  any  business  entity 
that  controls,  is  controlled  by,  or  is 
under  conmion  control  with,  a  member. 

***** 

Cash  equivalents  means  investments 
that— 

(1)  Are  readily  convertible  into  known 
amounts  of  cash; 

(2)  Have  a  remaining  maturity  of  90 
days  or  less  at  the  acquisition  date;  and 

(3)  Are  held  for  liquidity  piuposes. 
***** 

Residential  housing  finance  assets 
means  any  of  the  following: 

***** 

(4)  Loans  or  investments  qualifying 
under  the  definition  of  "commiuiity 
lending"  in  §900.1  of  this  chapter; 

***** 

Small  agri-business  loans  means  loans 
to  finance  agricultural  production  and 
other  loans  to  farmers  that  are  within 
the  legal  lending  limit  of  the  reporting 
CFI  member,  and  that  are  reported  on 
either:  Schedule  RC-C,  Part  I,  item  3  of 
the  Report  of  Condition  and  Income 
filed  by  insiu-ed  commercial  banks  and 
FDIC-supervised  savings  banks;  or 


§  950.3    [Rei 
14.  Remo 
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Schedule  SC300,  SC303  or  SC306  of  the 
Thrift  Financial  Report  filed  by  savings 
associations  (or  equivalent  successor 
schedules). 

Small  business  loans  means 
commercial  and  industrial  loans  that  are 
within  the  legal  lending  limit  of  the 
re  porting  CFI  member  and  that  are 
reported  on  either:  Schedule  RC-C,  Part 
I.  item  l.e  or  Schedule  RC-C,  Part  I, 
item  4  of  the  Report  of  Condition  and 
Income  filed  by  insured  commercial 
banks  and  FDIC-supervised  savings 
banks;  or  Schedule  SC300,  SC303  or 
SC306  of  the  Thrift  Financial  Report 
filed  by  savings  associations  (or 
equivalent  successor  schedules) 

Small  farm  loans  means  loans  secured 
primarily  by  farmland  that  are  within 
the  legal  lending  limit  of  the  reporting 
CFI  member,  and  that  are  reported  on 
either:  Schedule  RC-C,  Part  I.  item  l.a. 
or  1  .b.  of  the  Report  of  Condition  and 
Income  filed  by  insiored  commercial 
banks  and  FDIC-supervised  savings 
banks;  or  Schedule  SC260  of  the  Thrift 
Financial  Report  filed  by  savings 
associations  (or  equivalent  successor 
schedules). 
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§950.2    [Removed] 

I  '    Kemuw  <i  950.2. 
§  950.3    [Removed] 

14.  Remove  §950.3. 

§  950.4     [Redesignated  as  §  950.2] 

15.  Section  950.4  is  redesignated  as 

§950.14    [Redesignated  as  §950.3] 

16.  Section  950. 14  is  redesignated  as 

§  950.3,  and  the  heading  and  paragraphs 
(a)  and  {b)(l)  are  revised  to  read  as 
follows: 


§950.3     Purpose  of  long-term  advances; 
Proxy  test. 

(a  I  A  Bdnk  shall  make  long-term 
advances  only  for  the  purpose  of 
enabling  any  member  to  purchase  or 
fund  new  or  existing  residential  housing 
finance  assets,  which  include,  for  CFI 
members,  small  business  loans,  small 
farm  loans  and  small  agri-business 
loans. 

Cb)(l)  Prior  to  approving  an 
application  for  a  long-term  advance,  a 
Bank  shall  determine  that  the  principal 
amount  of  all  long-term  advances 
currently  held  by  the  member  does  not 
exceed  the  total  book  value  of 
residential  housing  finance  assets  held 
by  such  member.  The  Bank  shall 
determine  the  total  book  value  of  such 
residential  housing  finance  assets,  using 
the  most  recent  Thrift  Financial  Report, 


Report  of  Condition  and  Income, 
financial  statement  or  other  reliable 
documentation  made  available  by  the 
member. 


§  950.5    [Redesignated  as  §  950.4] 

17.  Section  950.5  is  reaesignated  as 
§950.4. 

§  950.6     [Redesignated  as  §  950.5] 

18.  Section  950.6  is  redesignated  as 
§950.5,  and  paragraphs  (b)(1),  (b)(2)(ii). 
(b)(3),  (d)(1)  and  (d)(2)  are  revised  to 
read  as  follows: 

§  950  5     Terms  and  conditions  tor 
advances 


(b)  Advance  pricing.  (1)  General.  A 
Bank  shall  not  price  its  advances  to 
members  below: 

(i)  The  marginal  cost  to  the  Bank  of 
raising  matching  term  and  maturity 
funds  in  the  marketplace,  including 
embedded  options;  and 

(ii)  The  administrative  and  operating 
costs  associated  with  making  such 
advances  to  members. 

(2)*   *   * 

(ii)  Each  Bank  shall  include  in  its 
member  products  policy  required  by 
§917.4  of  this  chapter,  standards  and 
criteria  for  such  differential  pricing  and 
shall  apply  such  standards  and  criteria 
consistently  and  without  discrimination 
to  all  members  applying  for  advances. 

(3)  Exceptions.  The  advance  pricing 
policies  contained  in  paragraph  (b)(1)  of 
this  section  shall  not  apply  in  the  case 
of: 

(i)  A  Bank's  CICA  programs:  and 

(ii)  Any  other  advances  programs  that 

are  volume  limited  and  specifically 

approved  by  the  Bank's  board  of 

directors. 

***** 

(d)  Putable  or  convertible  advances. 
(1)  Disclosure.  A  Bank  that  offers  a 
putable  or  convertible  advance  to  a 
member  shall  disclose  in  writing  to  such 
member  the  type  and  nature  of  &e  risks 
associated  with  putable  or  convertible 
advance  funding.  The  disclosure  should 
include  detail  sufficient  to  describe 
such  risks. 

(2)  Replacement  funding  for  putable 
advances.  If  a  Bank  terminates  a  putable 
advance  prior  to  the  stated  matiuity  date 
of  such  advance,  the  Bank  shall  offer  to 
provide  replacement  funding  to  the 
member,  provided  the  member  is  able  to 
satisfy  the  normal  credit  and  collateral 
requirements  of  the  Bank  for  the 
replacement  funding  requested. 


§  950.8    [Redesignated  as  §  950.6] 

19.  Section  950.8  is  redesignated  as 
§  950.6,  and  paragraphs  (a)  and  (b)(1)  are 
revised  to  read  as  follows: 

§950.6    Fees. 

(a)  Fees  in  member  products  policy. 
All  fees  charged  by  each  Bank  and  any 
schedules  or  formulas  pertaining  to 
such  fees  shall  be  included  in  the 
Bank's  member  products  policy 
required  by  §  917.4  of  this  chapter.  Any 
such  fee  schedules  or  formulas  shall  be 
applied  consistently  and  without 
discrimination  to  all  members. 

(b)  Prepayment  fees.  (1)  Except  where 
an  advance  product  contains  a 
prepayment  option,  each  Bank  shall 
establish  and  charge  a  prepayment  fee 
pursuant  to  a  specified  formula  which 
makes  the  Bank  financially  indifferent 
to  the  borrower's  decision  to  repay  the 
advance  prior  to  its  maturity  date. 
***** 

20.  Amend  §  950.9  by: 

§  950.9    [Redesignated  as  §  950.7] 

a.  Redesignating  §  950.9  as  §  950.7; 

b.  Revising  paragraphs  (a) 
introductory  text,  (a)(3),  (a)(4).  and 
{a)(5): 

c.  Redesignating  paragraphs  (b),  (c). 
(d)  and  (e)  as  paragraphs  (c),  (d),  (e)  and 
(f)  respectively; 

d.  Revising  newly  designated 
paragraphs  (c)  and  (d);  and 

e.  Adding  paragraphs  (b)  and  (g),  to 
read  as  follows: 

§950.7    Collateral. 

(a)  Eligible  security  for  advances  to  all 
members.  At  the  time  of  origination  or 
renewal  of  an^^vance,  each  Bank  shall 
obtain  from  thelrerrowing  member  or, 
in  accordance  with  paragraph  (g)  of  this 
section,  an  affiliate  of  the  borrowing 
member,  and  thereafter  maintain,  a 
security  interest  in  collateral  that  meets 
the  requirements  of  one  or  more  of  the 
following  categories: 
***** 

(3)  Cash  or  deposits.  Cash  or  deposits 
in  a  Bank. 

(4)  Other  real  estate-related  collateral. 
(i)  Other  real  estate-related  collateral 
provided  that: 

(A)  Such  collateral  has  a  readily 
ascertainable  value,  can  be  reliably 
discounted  to  account  for  liquidation 
and  other  risks,  and  can  be  liquidated  in 
due  course;  and 

(B)  The  Bank  can  perfect  a  security 
interest  in  such  collateral. 

(ii)  Eligible  other  real  estate-related 
collateral  may  include,  but  is  not 
limited  to: 

(A)  Privately  issued  mortgage-backed 
secimties  not  otherwise  eligible  under 
paragraph  (a}(l}{ii)  of  this  section; 
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(B)  Second  mortgage  loans,  including 
home  equity  loans; 

(C)  Commercial  real  estate  loans;  and 

(D)  Mortgage  loan  participations. 
(5)  Securities  representing  equity 

interests  in  eligible  advances  collateral. 
Any  security  the  ownership  of  which 
represents  an  undivided  equity  interest 
in  underlying  assets,  all  of  which 
qualify  either  as: 

(i)  Eligible  collateral  under  paragraphs 
(a)(1),  (2),  (3)  or  (4)  of  this  section;  or 

(ii)  Cash  equivalents. 

(b)  Additional  collateral  eligible  as 
security  for  advances  to  CFI  members  or 
their  affiliates.  (1)  General.  Subject  to 
the  requirements  set  forth  in  part  980  of 
this  chapter,  a  Bank  is  authorized  to 
accept  from  CFI  members  or  their 
affiliates  as  security,  for  advances  small 
business  loans,  small  farm  loans  or 
small  agri-business  loans  fully  secured 
by  collateral  other  than  real  estate,  or 
securities  representing  a  whole  interest 
in  such  loans,  provided  that: 

(i)  Such  collateral  has  a  readily 
ascertainable  value,  can  be  reliably 
discounted  to  account  for  liquidation 
and  other  risks,  and  can  be  liquidated  in 
due  course;  and 

(ii)  The  Bank  can  perfect  a  seciuity 
interest  in  such  collateral. 

(2)  Change  in  CFI  status.  If  a  Bank 
determines,  as  of  April  1  of  each  year, 
that  a  member  that  has  previously 
qualified  as  a  CFI  no  longer  qualifies  as 
a  CFI,  and  the  member  has  total 
advances  outstanding  that  exceed  the 
amount  that  can  be  fully  secured  by 
collateral  under  paragraph  (a)  of  this 
section,  the  Bank  may: 

(i)  Permit  the  advances  of  such 
member  to  run  to  their  stated  maturities; 
and 

(ii)  Renew  such  member's  advances  to 
mature  no  later  than  March  31  of  the 
following  year;  provided  that  the  total  of 
the  member's  advances  under 
paragraphs  Cb)(2)(i)  and  (ii)  of  this 
section  shall  be  fully  seciued  by 
collateral  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section. 

(c)  Bank  restrictions  on  eligible 
advances  collateral.  A  Bank  at  its 
discretion  may  further  restrict  the  types 
of  eligible  collateral  acceptable  to  the 
Bank  as  security  for  an  advance,  based 
upon  the  creditworthiness  or  operations 
of  the  borrower,  the  quality  of  the 
collateral,  or  other  reasonable  criteria. 

(d)  Additional  advances  collateral. 
The  provisions  of  paragraph  (a)  of  this 
section  shall  not  affect  the  ability  of  any 
Bank  to  take  such  steps  as  it  deems 
necessary  to  protect  its  secured  position 
on  outstanding  advances,  including 
requiring  additional  collateral,  whether 
or  not  such  additional  collateral 
conforms  to  the  requirements  for 


eligible  collateral  in  paragraphs  (a)  or  fb) 
of  this  section  or  section  10  of  the  Act 
(12  U.S.C.  1430). 
***** 

(g)  Pledge  of  advances  collateral  by 
affiliates.  Assets  held  by  an  affiliate  of 
a  member  that  are  eligible  as  collateral 
under  paragraphs  (a)  or  (b)  of  this 
section  may  be  used  to  secure  advances 
to  that  member  only  if: 

(1)  The  collateral  is  pledged  to  secure 
either: 

(i)  The  member's  obligation  to  repay 
advances;  or 

(ii)  A  surety  or  other  agreement  under 
which  the  affiliate  has  assumed,  along 
with  the  member,  a  primary  obligation 
to  repay  advances  made  to  the  member; 
and 

(2)  The  Bank  obtains  and  maintains  a 
legally  enforceable  security  interest 
pursuant  to  which  the  Baiik's  legal 
rights  and  privileges  with  respect  to  the 
collateral  are  functionally  equivalent  in 
ail  material  respects  to  those  that  the 
Bank  would  possess  if  the  member  were 
to  pledge  the  same  collateral  directly, 
and  such  functional  equivalence  is 
supported  bv  adequate  documentation. 

§950.10    [Redesignated  as  §950.8] 

21.  Section  950.10  is  redesignated  as 
§  950.8. 

§950.11     [Redesignated  as  §  950  9] 

22.  Section  950.11  is  redesignated  as 
§950.9. 

§950.12    [Redesignated  as  §950.10] 

23.  Section  950.12  is  redesignated  as 
§  950.10,  and  is  revised  to  read  as 
follows: 

§950.10    Collateral  vaiuation;  appraisals. 

(a)  Collateral  valuation.  Each  Bank 
shall  determine  the  value  of  collateral 
securing  the  Bank's  advances  in 
accordance  with  the  collateral  valuation 
procedures  set  forth  in  the  Bank's 
member  products  policy  established 
pursuant  to  §  917.4  of  this  chapter. 

(b)  Fair  application  of  procedures. 
Each  Bank  shall  apply  the  collateral 
valuation  procedures  consistently  and 
fairly  to  all  borrowing  members,  and  the 
valuation  ascribed  to  any  item  of 
collateral  by  the  Bank  shall  be 
conclusive  as  between  the  Bank  and  the 
member. 

(c)  Appraisals.  A  Bank  may  require  a 
member  to  obtain  an  appraisal  of  any 
item  of  collateral,  and  to  perform  such 
other  investigations  of  collateral  as  the 
Bank  deems  necessary  and  proper. 

§950.15     [Redesignated  as  §950.11] 

24.  Section  950.15  is  redesignated  as 
§950.11. 


§950.17    [Redesignated  as  §950  12] 

25.  Section  950.17  is  redesignated  as 
§950.12. 

§950.18     [Redesignated  as  §950.13] 

26.  Section  950.18  is  redesignated  as 
§950.13. 

§950.20    [Redesignated  as  §950  14] 

27.  Section  950.20  is  redesignated  as 
§  950.14  and  transferred  to  subpart  A. 

§950.19    [Redesignated  as  §950.15] 

28.  Section  950.19  is  redesignated  as 
§950.15. 

29.  The  heading  of  Subpart  B  is 
revised  to  read  as  follows: 

Subpart  B — Advances  to  Housing 
Associates 

§150.21     [Redesignated  as  §950.16] 

30.  Section  950.21  is  redesignated  as 
§  950.16,  and  is  revised  to  read  as 
follows: 

§950.16    Scope. 

Except  as  otherwise  provided  in 
§§950.14  and  950.17,  the  requirements 
of  subpart  A  apply  to  this  subpart. 

§950.22     [Removed] 

§950.23     [Removed] 

31.  Sections  950.22  and  950.23  are 
removed. 

§  950.24    [Redesignated  as  §  950.1 7] 

32.  Section  950.24  is  redesignated  as 
§  950.17,  and  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Removing  the  words  "nonmember 
mortgagee"  and  "nonmember 
mortgagees",  wherever  they  appear, 
and,  in  their  place,  adding  the  words 
"housing  associate"  and  "housing 
associates",  respectively;  and 

c.  In  paragraph  (b){2)(i)  introductory 
text,  removing  the  term  "§  950.22(d)", 
and,  in  its  place,  adding  the  term 
"§926.3(b)"; 

d.  In  paragraph  (b)(2)(i)(B),  removing 
the  terms  "§  950.9(a)(3)"  and 

"§  950.22(d)",  and  in  their  place,  adding 
the  terms  "§  950.7(a)(3)"  and 
"§  926.3(b),"  respectively;  and 

e.  Revising  paragraph  (b)(2)(i)(C),  to 
read  as  follows: 

§  950. 1 7    Advances  to  housing  associates. 
***** 

(b)*   *   • 

(2)*    *    * 

(i)*   *   * 

(C)  The  other  real  estate-related 
collateral  described  in  §  950.7(a)(4), 
provided  that  such  collatered  is 
comprised  of  mortgage  loans  on  one-to- 
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issociates 


four  family  or  multifamily  residential 
property. 


PART  952— COMMUNITY  INVESTMENT 
CASH  ADVANCE  PROGRAMS 

33.  The  authority  citation  for  part  952 
continues  to  read  as  follows: 

Authority:  12  II  S.C.  1422b(a)(l)  and  1430. 
§952.3     [Amended] 

34.  Amend  §  952.3  by  removing  the 
definition  of  "nonmember  borrower". 

35.  Amend  part  952  by: 

a.  Removing  the  term  "community 
lending",  wherever  it  appears,  and,  in 
its  place,  adding  the  term  "targeted 
community  lending";  and 

b.  Removing  the  terms  "nonmember 
borrower"  and  "nonmember 
borrowers",  wherever  they  appear,  and, 
in  their  place,  adding  the  terms 
"housing  associate  borrower"  and 
"housing  associate  borrowers", 
respectivelv 

PART  961— STANDBY  LETTERS  OF 
CREDIT 

36.  The  authority  citation  for  part  961 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b,  1429,  1430, 
1430b,  1431. 

37.  Amend  §961.1  by: 

a.  Removing  the  definition  of 
"commimity  lending"; 

b.  Removing  the  definition  of 
"nonmember  mortgagee"; 

c.  Removing  the  definition  of 
"nonmember  SHFA"; 

d.  Adding  the  definition  of  "SHFA 
associate";  and 

e.  Removing  the  definition  of  "small 
business",  to  read  as  follows: 

§96-!  1      Defmrtions. 

***** 

SHFA  associate  means  a  housing 
associate  that  is  a  "state  housing  finance 
agency,"  as  that  term  is  defined  in 
§  926.1  of  this  chapter,  and  that  has  met 
the  requirements  of  §  926.3(b)  of  this 
(  hapter. 

*        *        »        * 

;    38.  Amend  part  961  by: 

a.  Removing  the  terms  "nonmember 
mortgagee"  and  "nonmember 
mortgagees",  wherever  thev  appear, 
and,  in  their  place,  adding  the  terms 
"housing  associate"  and  "housing 
associates",  respectively;  and 

b.  Removing  the  terms  "nonmember 
SHFA"  and  "nonmember  SHFAs", 
wherever  they  appear,  and,  in  their 

f  lace,  adding  the  terms  "SHFA 
associate"  and  "SHFA  associates", 
respectively. 


39.  Amend  §  961.2  by  revising 
paragraphs  (a)(2),  {c)(l),  and  (c)(2),  to 
read  as  follows: 

*  961  2     Standby  letters  of  credit  on  tjehalf 
of  memt>ers 

(aj  "    •    • 

(2)  To  assist  members  in  facilitating 
community  lending; 

***** 

(c)  Eligible  collateral.  (1)  Any  standby 
letter  of  credit  issued  or  confirmed  on 
behalf  of  a  member  may  be  secured  in 
accordance  with  the  requirements  for 
advances  under  §950.7  of  this  chapter. 

(2)  A  standby  letter  of  credit  issued  or 
confirmed  on  behalf  of  a  member  for  a 
purpose  described  in  paragraphs  (a)(1) 
or  (a)(2)  of  this  section  may,  in  addition 
to  the  collateral  described  in  paragraph 
(c)(1)  of  this  section,  be  secured  by 
obligations  of  state  or  local  government 
units  or  agencies  rated  as  investment 
grade  by  an  NRSRO. 

40.  Amend  §961.3  by: 

a.  In  the  introductory  text  of 
paragraph  (a),  removing  the  term 

"§  §  950.24(b)(l)(i)  or  (ii)"  and.  in  its 
place,  adding  the  term 
"§§950.17(b)(l)(i)or(ii)"; 

b.  Revising  paragraph  (a)(2);  and 

c.  In  paragraph  (b),  removing  the  term 
"950.24(b)(2)(i)(A),  (B)  or  (C)"  and.  in  its 
place,  adding  the  term 

"950.1 7(b)(2)(i)(A),(B)  or  (C)".  to  read 
as  follow;- 

§961.3     StandDy  letters  o'  credit  or.  oenalf 
of  housing  associates 

(a)  •   *   " 

(2)  To  assist  housing  associates  in 
facilitating  community  lending; 

***** 

§961.4    [Amended] 

41.  Amend  §  961.4  by  removing  the 
term  "§§950.24(b)(2)(i)(B),  950.24(d),  or 
965.2(a)(2)"  in  paragraph  (a)(1)  and,  in 
its  place,  adding  the  term 

"§§950.17(b){2)(i)(B),  950.17(d),  or 
969.2". 

42.  Amend  §961.5  by: 

a.  Revising  paragraph  (a);  and 

b.  In  paragraph  (b)(2),  removing  the 
reference  to  "§  §  950.9(b),  950.9(d), 
950.9(e),  950.10,  950.11  and  950.12", 
and,  in  its  place,  adding  a  reference  to 
§  §  950.7(d),  950.7(e),  950.8.  950.9  and 
950.10",  to  read  as  follows: 

§  961 .5     Additional  provisions  apotving  to 
all  standby  letters  of  credit 

(a)  Requirements.  Each  standby  letter 
of  credit  issued  or  confirmed  by  a  Bank 
shall: 

(1)  Contain  a  specific  expiration  date, 
or  be  for  a  specific  term;  and 

(2)  Require  approval  in  advance  by 
the  Bank  of  any  transfer  of  the  standby 


letter  of  credit  firom  the  original 
beneficiary  to  another  person  or  entity. 

***** 

43.  In  subchapter  J,  add  a  new  part 
980  to  read  as  follows: 

PAP-^  980— NEW  BUSINESS 

ACTIVITIES 

Sec. 

980.1  Definitions. 

980.2  Limitation  on  Bank  authority  to 
undertake  new  business  activities. 

980.3  New  business  activity  notice 
requirement. 

980.4  Conunencement  of  new  business 
activities. 

980.5  Notice  by  the  Finance  Board. 

980.6  Finance  Board  consent. 

980.7  Examinations;  requests  for  additional 
information. 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a), 
1431(a),  1432(a). 

§980.1     Deflnttions. 

As  used  in  this  part: 

New  business  activity  means  any 
business  activity  imdertaken, 
transacted,  conducted,  or  engaged  in  by 
a  Bank  that  has  not  been  previously 
undertaken,  transacted,  conducted,  or 
engaged  in  by  that  Bank,  or  was 
previously  undertaken,  transacted, 
conducted,  or  engaged  in  under 
materially  different  terms  and 
conditions,  such  that  it: 

(1)  Involves  the  acceptance  of 
collateral  enumerated  under 

§  950.7(a)(4)  of  this  chapter; 

(2)  Involves  the  acceptance  of  classes 
of  collateral  enumerated  under 

§  950.7(b)  of  this  chapter  for  the  first 
time; 

(3)  Entails  risks  not  previously  and 
regularly  managed  by  that  Bank,  its 
members,  or  both,  as  appropriate;  or 

(4)  Involves  operations  not  previously 
undertaken  by  that  Bank. 

§980.2    Limitation  on  Bank  authority  to 
undertake  new  business  activities. 

No  Bank  shall  undertake  any  new 
business  activity  except  in  accordance 
with  the  procedures  set  forth  in  this 
part. 

§980.3    New  business  activity  notice 
requirement. 

At  least  sixty  days  prior  to 
undertaking  a  new  business  activity, 
except  as  provided  in  §  980.4(b),  a  Bank 
shall  submit  to  the  Finance  Board  a 
written  notice  containing  the  following 
information: 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  Bank's  notice  of  new  business 
activity  shall  include: 

(1)  An  opinion  of  coimsel  citing  the 
statutory,  regulatory,  or  other  legal 
authority  for  the  new  business  activity; 
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(2)  A  good  faith  estimate  of  the 
anticipated  dolldr  volume  of  the  activity 
over  the  short-and  long-term; 

(3)  A  full  descnption  of: 

(i)  The  purpose  and  operation  of  the 
proposed  activity; 

lii)  The  market  targeted  by  the 
activity; 

(iii)  The  delivery  system  for  the 
activity; 

(iv)  The  effect  of  the  activity  on  the 
housing,  or  relevant  community 
lending,  market;  and 

(4)  A  demonstration  of  the  Bank's 
capacity,  throut;h  staff,  or  contractors 
employed  bv  the  Bank,  sufficiency  of 
experience  and  expertise,  to  safely 
administer  and  manage  the  risks 
associated  with  the  new  activity; 

(5)  An  assessment  of  the  risks 
associated  with  the  activity,  including 
the  Bank  s  ability  to  manage  these  risks 
and  the  Bank's  ability  to  manage  the 
risks  associated  with  increasing 
volimies  of  the  new  activity;  and 

(6)  The  criteria  that  the  Bank  will  use 
to  determine  the  eligibiUty  of  its 
members  or  housing  associates  to 
participate  in  the  new  activity. 

(b)  New  collateral  activities.  If  a 
proposed  new  business  activity  relates 
to  the  acceptance  of  collateral  under 
§  950.7  of  this  chapter,  a  Bank's  notice 
of  new  business  activity  shall  include: 

(1)  A  description  of  the  classes  or 
amounts  of  collateral  proposed  to  be 
accepted  by  the  Bank; 

(2)  A  copy  of  the  Bank's  member 
products  policy,  adopted  pursuant  to 
§  91 7.4  of  this  chapter; 

(3)  A  copy  of  the  Bank's  procedvues 
for  determining  the  value  of  the 
collateral  in  question,  established 
pursuant  to  §  950.10  of  this  chapter;  and 

(4)  A  demonstration  of  the  BaJak's 
capacity,  personnel,  technology, 
experience  and  expertise  to  value, 
discount  and  manage  the  risks 
associated  with  the  collateral  in 
question 

§  980.4    Commencement  of  new  busin*M 
activities. 

A  Bank  may  commence  a  new 
business  activity: 

(a)  Sixty  days  after  receipt  by  the 
Finance  Board  of  the  notice  of  new 
business  activity  under  §  980.3,  if  the 
Finance  Board  has  not  issued  to  the 
Bank  a  notice  as  described  in 
§980.5(a)(l)  through  (4); 

(b)  In  the  case  of  the  acceptance  of 
collateral  enumerated  under 

§  950.7(a)(4)  of  this  chapter, 
immediately  upon  receipt  by  the 
Finance  Board  of  a  notice  of  new 
business  activity  under  §  980.3;  or 

(c)  Immediately  upon  issuance  by  the 
Finance  Board  of  a  letter  of  approval 
under  §  980.6. 


§980  5     Notice  by  the  Finance  Board. 

vdj  Issuance.  VViLhin  sixty  days  after 
receipt  of  a  notice  of  new  business 
activity  under  §  980.3,  the  Finance 
Board  may  issue  to  a  Bank  a  notice  that; 

(1)  Disapproves  the  new  business 
activity; 

(2)  Instructs  the  Bank  not  to 
commence  the  new  business  pending 
further  consideration  by  the  Finance 
Board; 

(3)  Declares  an  intent  to  examine  the 
Bank; 

(4)  Requests  additional  information 
including  but  not  limited  to  the  requests 
listed  in  §980.7; 

(5)  Establishes  conditions  for  the 
Finance  Board's  approval  of  the  new 
business  activity,  including  but  not 
limited  to  the  conditions  listed  in 
§980.7;  or 

(6)  Contains  other  instructions  or 
information  that  the  Finance  Board 
deems  appropriate  under  the 
circumstances. 

(b)  Effect.  Following  receipt  of  a 
notice  issued  pursuant  to  paragraph  (a) 
of  this  section,  a  Bank  may  not 
imdertake  any  new  business  activity 
that  is  the  subject  of  the  notice  until  the 
Bank  has  received  the  Finance  Board's 
consent  pursuant  to  §  980.6. 

§980.6    Finance  Board  consent. 

The  Finance  Board  may  at  any  time 
provide  consent  for  a  Bank  to  undertake 
a  particidar  new  business  activity  and 
setting  forth  the  terms  and  conditions 
that  apply  to  the  activity,  with  which 
the  Bank  shall  comply  if  the  Bank 
undertakes  the  activity  in  question. 

§980.7    Examinations:  requests  for 
additional  information. 

(aj  General.  Nothing  in  this  part  shall 
limit  in  any  manner  the  right  of  the 
Finance  Board  to  conduct  any 
examination  of  any  Bank. 

(b)  Requests  for  additional 
information  and  conditions  for 
approval.  With  respect  to  a  new 
business  activity,  nothing  in  this  part 
shall  limit  the  right  of  the  Finance 
Board  at  any  time  to: 

(1)  Request  further  information  from  a 
Bank  concerning  a  new  business 
activity;  and 

(2)  Require  a  Bank  to  comply  with 
certain  conditions  in  order  to  undertake, 
or  continue  to  undertake,  the  new 
business  activity  in  question,  including 
but  not  limited  to: 

(i)  Successful  completion  of  pre-  or 
post-implementation  safety  and 
soundness  examinations; 

(ii)  Demonstration  by  the  Bank  of 
adequate  operational  capacity, 
including  the  existence  of  appropriate 
policies,  procedures  and  controls; 


(iii)  Demonstration  by  the  Bank  of  its 
ability  to  manage  the  risks  associated 
with  accepting  increasing  volumes  of 
particular  collateral,  or  holding 
increasing  volumes  of  particular  assets, 
including  the  Bank's  capacity  reliably  to 
value,  discount  and  market  the 
collateral  or  assets  for  liquidation; 

(iv)  Demonstration  by  the  Bank  that 
the  new  business  activity  is  consistent 
with  the  housing  finance  and 
community  lending  mission  of  the 
Banks  and  the  cooperative  nature  of  the 
Bank  System;  and 

(v)  Finance  Board  review  of  any 
contracts  or  agreements  between  the 
Bank  and  its  members  or  housing 
associates. 

Dated:  June  29,  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  MorTison, 
Chainnan. 
IFR  Doc.  00-17133  Filed  7-17-00;  8:45  am] 
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[Docket  No.  99-NM-6&-AD;  Amendment 
39-11799:  AD  2000-12-21] 
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Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 
Equipped  with  Pratt  &  Whitney  PW4000 
Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Boeing  Model  747-400  series  airplanes. 
That  AD  ciurently  requires  installation 
of  a  modification  of  the  thrust  reverser 
control  and  indication  system  and 
wiring  on  each  engine;  and  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair,  if 
necessary.  This  document  publishes 
Appendix  1 ,  which  was  referenced  in, 
but  inadvertently  omitted  from,  the 
existing  AD.  Appendix  1  describes 
procedures  for  a  functional  test  to  detect 
discrepancies  of  the  additional  locking 
system  on  each  engine  thrust  reverser. 
This  correction  is  necessary  to  ensure 
that  operators  have  the  procedures 
necessary  to  perform  the  required 
functional  test. 


DATES:  Effective  July  28,  2000. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
luly  28,  2000  (65  FR  39079,  June  23, 
2000). 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  RtMsing,  .-\erospace  Engineer, 
F'ropulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2683; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  June 
14,  JOUO,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2000- 
12-21,  amendment  39-11799  (65  FR 
39079,  June  23,  2000),  w^hich  applies  to 
certain  Boeing  Model  747-400  series 
airplanes.  That  AD  requires  installation 
of  a  modification  of  the  thrust  reverser 
control  and  indication  system  and 
wiring  on  each  engine;  and  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair,  if 
necessary.  That  AD  was  prompted  by 
the  results  of  a  safety  review,  which 
rovealed  that  in-flight  deployment  of  a 
'hrust  reverser  could  result  in  a 
significant  reduction  in  airplane 
controllability.  The  actions  required  by 
that  AD  are  intended  to  ensure  the 
integrity  of  the  fail-safe  featxu-es  of  the 
thrust  reverser  system  by  preventing 
possible  failure  modes,  which  could 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane. 

.Need  for  the  Correction 

Since  the  issuance  of  that  AD,  the 
FAA  discovered  that  Appendix  1  was 
inadvertently  omitted  from  the  final 
version  of  the  AD.  Appendix  1  is 
referenced  in  paragraph  (b)  of  the  AD  as 
the  appropriate  source  of  procedures  for 
the  functional  test  to  detect 
discrepancies  of  the  additional  locking 
system  on  each  engine  thrust  reverser. 
Appendix  1  was  published  in  the  notice 
of  proposed  rulemaking  (NPRM),  which 
preceded  the  final  rule  No  comments 
affecting  the  procedures  described  in 
Appendix  1  were  received  in  response 
to  the  NPRM. 

The  FAA  has  determined  that  a 
correction  to  AD  2000-12-21  is 
necessar\'  The  correction  will  add 
Appendix  1  to  the  existing  AD  to  ensure 
that  operators  have  the  procedures 
necessary  to  perform  the  functional  test 
required  by  paragraph  (b)  of  the  AD. 

Correction  of  Publication 

This  document  adds  Appendix  1  and 
correctly  adds  the  AD  as  an  amendment 
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to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
July  28,  2000. 

Since  this  action  only  adds 
procedures  to  make  it  possible  for 
operators  to  accomplish  the  AD,  it  has 
no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  the  FAA  has 
determined  that  notice  and  public 
procedures  are  unnecessary. 

List  of  Subject  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2000-12-21     Boeing:  Amendment  39-11799. 
Docket  99-NM-66-AD. 
Applicability:  Model  747-400  series 
airplanes  equipped  with  Pratt  &  Whitney 
PW4000  series  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fd)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Modifications 

(a)  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-78-2155,  Revision  2, 


dated  November  5,  1998:  Accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  at  the  times  specified  in  those 
paragraphs.  Accomplishment  of  these  actions 
constitutes  terminating  action  for  the 
inspections  and  tests  required  by  paragraph 
(a)  of  AD  94-15-05,  amendment  39-8976. 

(1)  Within  36  months  after  the  effective 
date  of  this  AD:  Install  an  additional  locking 
system  on  each  engine  thrust  reverser  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78-2155,  Revision  2,  dated  November  5, 
1998. 

Note  2:  Installations  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  BulleUn  747-78-2155, 
Revision  1,  dated  January  30, 1997,  are 
considered  acceptable  for  compliance  with 
paragraph  (a)(1)  of  this  AD. 

(2)  Prior  to  or  concurrent  with  the 
installation  required  by  paragraph  (a)(1)  of 
this  AD,  accompUsh  the  requirements  of 
paragraphs  (a)(2)(i),  (a)(2)(ii),  and  (a)(2)(iii)  of 
this  AD: 

(i)  Modify  the  central  maintenance 
computer  system  hardware  and  software  in 
accordance  with  Boeing  Service  Bulletin 
747-45-2016,  Revision  1,  dated  May  2,  1996. 

(ii)  Modify  the  integrated  display  system 
software  in  accordance  with  Boeing  Service 
BulleUn  747-31-2245,  dated  June  27,  1996. 

(iii)  Install  the  provisional  wiring  for  the 
locking  system  on  the  thrust  reversers  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2154.  Revision  3,  dated  December 
11.1997. 

Note  3:  Installations  accomplished  prior  to 
the  effecUve  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  747-78-2154. 
Revision  1,  dated  November  2,  1995,  and 
Revision  2,  dated  October  31,  1996,  are 
considered  acceptable  for  compliance  with 
paragraph  (a)(2)(iii)  of  this  AD. 

Repetitive  Functional  Tests 

(b)  Within  4,000  hours  time-in-service  after 
accomplishment  of  paragraph  (a)  of  this  AD, 
or  producUon  equivalent;  or  within  1 ,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later:  Perform 

a  functional  test  to  detect  discrepancies  of 
the  additional  locking  system  on  each  engine 
thrust  reverser,  in  accordance  with  Appendix 
1  of  this  AD.  Prior  to  further  flight,  correct 
any  discrepancy  detected  and  repeat  the 
functional  test  of  that  repair,  in  accordance       ' 
with  the  procedures  described  in  the  Boeing 
747—400  Airplane  Maintenance  Manual. 
Repeat  the  functional  test  thereafter  at 
intervals  not  to  exceed  4,000  hours  time-in- 
service. 

Terminating  Action  Airplanes  Having  Line 
Numbers  1067  and  Higher 

(c)  For  airplanes  having  line  numbers  1067 
and  higher  on  which  the  intent  of  Boeing 
Service  Bulletin  747-78-2155,  Revision  2, 
dated  November  5, 1998.  was  accomplished 
diuing  production:  Accomplishment  of  the 
repeUtive  functional  tests  required  by 
paragraph  (b)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspections  and  functional  tests  required  by 
paragraph  (a)  of  AD  94-15-05.  amendment 
39-8976. 
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Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomolished. 

IncorpordtiDn  dv  Reference 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2155,  Revision  2,  dated  November  5, 
1998;  Boeing  Service  Bulletin  747^5-2016, 
Revision  1,  dated  May  2. 1996;  Boeing 
Service  Bulletin  747-31-2245,  dated  June  27, 
1996;  or  Boeing  Service  Bulletin  747-78- 
2154,  Revision  3,  dated  December  11,  1997; 
as  applicable.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  July  28, 
2000  (65  FR  39079,  June  23,  2000).  Copies 
may  be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effiective  Date 

(g)  The  effective  date  of  this  amendment 
remains  July  28,  2000. 

Appendix  1. — ^Thrust  Reverser  Sync- 
Lock — .adjustment  Test 

1.  General 

A.  There  are  two  sync-locks  for  each 
engine  thrust  reverser.  The  sync-lock  is 
installed  on  the  lower  non-locking  hydraulic 
actuator  of  each  thrust  reverser  sleeve. 

B.  The  Thrust  Reverser  Sync-Lock  Integrity 
Test  has  two  tasks: 

(1)  The  first  task  does  a  test  of  the  electrical 
circuit  which  controls  the  operation  of  the 
sync-lock  on  each  thrust  reverser  sleeve. 

(2)  The  second  task  does  a  test  of  the 
mechanical  function  of  the  sync-lock  on  each 
thrust  reverser  sleeve. 

C.  The  thrust  reverser  sync-lock  is  referred 
to  as  "the  sync-lock"  in  this  procedure. 

2.  Thrust  Reverser  Sync-Lock  Integrity  Test 

A.  Equipment — Multi-meter.  Simpson  260 
or  equivalent — commercially  available 

B.  Prepare  to  do  the  integrity  test  for  the 
sync-locks 

(1)  Supply  electrical  power 


(2)  For  the  applicable  engine,  make  sure 
these  circuit  breakers  on  the  Main  Power 
Distribution  Panel  P6.  are  closed: 
6F12ENG1T/RIND 

6E12  ENG  2  T/R  IND 

6D12  ENG  3  T/R  IND 

6C12ENG4T/RIND 

6F13ENG1T/RCONT 

6E13ENG2T/RCONT 

6D13ENG3T/RCONT 

6C13  ENG  4  T/R  CONT 

6F1 1  ENG  1  T/R  LOCK  CONT 

6E11  ENG  2  T/R  LOCK  CONT 

6D11  ENG  3  T/R  LOCK  CONT 

ecu  ENG  4  T/R  LOCK  CONT 

(3)  Open  the  fan  cowl  panels  for  the 
applicable  engine. 

C.  Do  the  electrical  integrity  test  for  the 
sync-locks. 

(1)  Do  these  steps,  for  the  applicable 
engine,  to  make  sure  there  are  no  "hot"  short 
circuits  in  the  electrical  system  which  can 
accidentally  supply  power  to  the  sync-locks: 

(a)  Remove  the  electrical  connector, 
D20194,  from  the  sync-lock,  V170,  on  the  left 
sleeve  of  the  thrust  reverser. 

(b)  Remove  the  electrical  connector, 
D20196,  fi-om  the  sync-lock,  V171,  on  the 
right  sleeve  of  the  thrust  reverser. 

(c)  Use  a  multi-meter  on  the  plug  end  of 
the  applicable  electrical  connector  to  make 
sure  that  these  conditions  are  correct: 

D20194  PIN  1     D20194  PIN  2      -  3  TO  +1 

VDC  AND 
CON- 
TINUITY 
(LESS 
THAN5 
OHMS) 

D20196  PIN  1     D20196  PIN  2      -  3  TO  +1 

VDC  AND 
CON- 
TINUITY 
(LESS 
THAN  5 
OHMS) 

(d)  If  you  find  the  correct  conditions,  do 
the  mechanical  integrity  test  for  the  sync- 
locks. 

(e)  If  you  did  not  find  these  conditions  to 
be  correct,  you  must  do  these  steps: 

(1)  Make  a  careful  visual  inspection  of  all 
the  electrical  wires  and  connectors  between 
the  sync-lock  and  its  power  circuit. 

(2)  Repair  all  the  unserviceable  electrical 
wire  and  connectors  that  you  find. 

(3)  Use  the  multi-meter  again  to  make  sure 
there  are  no  "hot"  short  circuits  in  the 
electrical  system  which  can  accidentally 
supply  power  to  the  sync-locks. 

D.  Do  the  mechanical  integrity  test  for  the 
sync-locks. 

(1)  Supply  hydraulic  power. 
WARNING:  MAKE  SURE  ALL  PERSONS 

AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  BEHIND  EACH  THRUST  REVERSER. 
IF  YOU  DO  NOT  OBEY  THIS 
INSTRUCTION.  INJURIES  TO  PERSONS  OR 
DAMAGE  TO  EQUIPMENT  CAN  OCCUR  IF 
THE  SYNC-LOCKS  DO  NOT  OPERATE 
CORRECTLY  AND  THE  THRUST  REVERSER 
EXTENDS. 

(2)  Move  the  applicable  reverser  thrust 
lever  aft  to  try  to  extend  the  thrust  reverser 
with  hydraulic  power. 


Note:  If  the  thrust  reverser  sleeves  do  not 
extend,  the  sync-locks  are  serviceable.  If  the 
thrust  reverser  sleeves  extend,  the  applicable 
sync-lock  did  not  operate  correctly. 

(3)  Replace  the  sync-rock(s)  on  the  thrust 
reverser  sleeve(s)  that  did  extend  when  you 
moved  the  reverse  thrust  levers.  Repeat  steps 
2.D.(1)  and  2.D.(2)  to  verify  that  functional 
sync-locks  are  installed. 

(4)  Move  the  applicable  thrust  reverser 
lever  forward  to  the  stow  position. 

(5)  Install  the  electrical  connector.  D20194, 
•  on  the  sync-lock,  VI 70  on  the  left  sleeve  of 

the  thrust  reverser. 

(6)  Install  the  electrical  connector.  D20196, 
on  the  sync-lock,  VI 71,  on  the  right  sleeve 
of  the  thrust  reverser. 

WARNING:  MAKE  SURE  ALL  PERSONS 
AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  BEHIND  EACH  THRUST  REVERSER. 
IF  YOU  DO  NOT  OBEY  THIS 
INSTRUCTION,  INJURIES  TO  PERSONS  OR 
DAMAGE  TO  EQUIPMENT  CAN  OCCUR 
WHEN  THE  THRUST  REVERSERS  ARE 
EXTENDED. 

(7)  Move  the  applicable  thrust  reverser  aft 
to  try  to  extend  the  thrust  reverser  vdth 
hydraulic  power. 

Note:  If  the  thrust  reverser  sleeves 
extended,  the  sync-locks  are  serviceable.  If 
the  thrust  reverser  sleeves  did  not  extend,  the 
applicable  sync-lock  is  not  serviceable. 

(8)  Replace  the  sync-lock(s)  on  the  thrust 
reverser  sleeve  that  did  not  extend  when  you 
moved  the  reverse  thrust  levers.  Repeat  steps 
2.D.(4)  through  2.D.(7)  to  verify  that 
functional  sync-locks  are  installed. 

(9)  Repeat  steps  2.A.  through  2.D.  for  all 
other  engine  positions. 

E.  Put  the  airplane  back  to  its  usual 
condition. 

(1)  Move  the  reverse  thrust  levers  forward 
to  fully  retract  the  thrust  reversers  on  the 
applicable  engine. 

(2)  Remove  the  hydraulic  power  if  it  is  not 
necessary. 

(3)  Remove  the  electrical  power  if  it  is  not 
necessary. 

(4)  Close  the  fan  cowl  panels. 

Issued  in  Renton,  Washington,  on  July  11, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-18041  Filed  7-17-00;  8:45  am] 
BILUNG  CODE  481fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  20^0-  ASW    12] 

Revision  of  Class  E  Airspace.  Carrizo 
Springs.  Glass  Ranch,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 
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SUMMARY:  This  notice  confirms  the 
t  tiei  tue  date  of  a  direct  final  rule  which 
revises  the  Class  E  Airspace  at  Carrizo 
Springs.  Glass  Ranch,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  65  FR  21301  is  effective 
0901  UTC,  August  10,  2000. 

FOR  FURTHER  INFORMATION  COHTACTl 
Dnndid  J   Udy,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  21,  2000,  (65  FR 
21301).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
August  10,  2000.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  June  30,  2000. 
Robert  N.  Stevens, 

Acting  Manager,  Air  Traffic  Division, 

South  west  Region . 

[FR  Doc.  00-18134  Filed  7-17-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFRPart4 

Vessels  in  Foreign  and  Domestic 
Trades 

CFR  Correction 

]n  Title  19  of  the  Code  of  Federal 
Regulations,  Parts  1  to  140,  revised  as  of 
.\pril  1,  2000,  on  page  64,  in  §4.95,  the 
third  sentence  is  removed. 

[FR  Doc.  00-55512  Filed  7-17-00;  8:45  am] 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 
[Docket  No.  99N-4955] 

Amendment  of  Various  Device 
Regulations  to  Reflect  Current 
American  Society  for  Testing  and 
Materials  Citations:  Confirmation  in 
Part  and  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  confirmation  in 
part  and  technical  amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming,  in 
part,  the  direct  final  rule  emiending 
certain  references  in  various  medical 
device  regulations.  The  amendments 
update  the  references  in  those 
regulations  to  various  standards  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  to  reflect  the  current 
standards  designations.  In  addition, 
FDA  is  correcting  errors  made  in  the 
direct  final  rule  regarding  ASTM's 
address  and  an  FDA  zip  code. 
DATES:  The  direct  final  rule  published 
on  January  24.  2000  (65  FH  3627),  as 
amended  by  this  rule,  is  effective  June 
7,  2000. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Philip  L.  Chao,  011u.fc  ui  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  ol  January  24,  2000  (65 
FR  3627).  FDA  published  a  direct  final 
rule  and  a  companion  proposed  rule  to 
amwjd  various  medical  device 
regulations.  The  amendments  would 
update  references  in  those  regulations  to 
various  standards  issued  by  the 
American  Society  for  Testing  and 
Materials  (ASTM).  The  preamble  to  the 
direct  final  rule  and  the  companion 
proposed  rule  explained  that  ASTM  had 
been  working  on  a  project  to  help 
Federal  agencies  update  and  maintain 
the  ASTM  standards  that  are  referenced 
in  the  Code  of  Federal  Regulations.  As 
part  of  the  ASTM  project,  ASTM 
informed  FDA  that  many  ASTM 
standards  cited  in  FDA's  food  additive 
and  device  regulations  were  out-of-date 
and  provided  a  list  of  standards  with 
their  current  year  designations. 

Based  on  information  received  fi-om 
ASTM,  FDA.  through  the  direct  final 
rule  and  companion  proposed  rule, 
identified  several  device  regulations 


that  contained  obsolete  or  withdrawn 
ASTM  standards.  The  medical  device 
regulations  and  the  ASTM  standards  at 
issue  are: 

•  21  CFR  801.410  Use  of  impact- 
resistant  lenses  in  eyeglasses  and 
sunglasses — The  agency  proposed  to 
amend  paragraph  (d)(2)  by  replacing 
"ASTM  Method  D  1415-68  Test  for 
International  Hardness  of  Vulcanized 
Rubber,'"  with  "ASTM  Method  D  1415- 
88.  'Standard  Test  Method  for  Rubber 
Property— International  Hardness,'"  and 
also  replace  "ASTM  Method  D  412-68 
'Tension  Test  of  Vulcanized  Rubber'" 
with  "ASTM  Method  D  412-97, 
'Standard  Test  Methods  for  Vulcanized 
Rubber  and  Thermoplastic  Rubbers  and 
Thermoplastic  Elastomers — Tension " '. 

•  21  CFR  801.430  User  labeling  for 
menstrual  tampons — The  agency  sought 
to  amend  paragraph  (f)(2)  by  replacing 
"(ASTM)  D  3492-83,  'Standard 
Specification  for  Rubber  Contraceptives 
(Male  Condoms)'"  with  "(ASTM)  D 
3492-96,  'Standard  Specification  for 
Rubber  Contraceptives  (Male 
Condoms)'". 

FDA  received  one  comment.  The 
comment,  submitted  by  ASTM,  pointed 
out  that  because  ASTM  had  revised  two 
of  the  cited  ASTM  references  again,  the 
two  references  in  the  direct  final  rule 
were  now  obsolete.  ASTM 
recommended  changing  D412-97  to 
D412-98A  and  D3492-96  to  D3492-97 
to  reflect  the  current  ASTM  cites. 
ASTM's  conmient  explained  how  the 
standards  had  changed  and  provided 
detailed  descriptions  of  the  changes  in 
its  comment.  In  general,  the  changes 
were  not  significant;  some  changes 
involved  removing  terms  that  were  not 
commonly  used  or  defined,  deleting 
redimdant  wording,  adding  metric 
measurements,  and  changing 
measurement  methods  to  improve 
accuracy  or  clarity. 

Because  these  changes  are  not 
significant  and  ASTM  has  already  made 
these  changes  to  its  standards,  FDA 
finds  for  good  cause  that  notice  and 
public  comment  on  the  latest  ASTM 
standards  citation  revisions  is 
unnecessary. 

Therefore,  FDA  is  confirming,  in  part, 
the  direct  final  rule  insofar  as  it  pertains 
to  §  801.410  and  its  reference  to  ASTM 
Method  D  1415-88,  "Standard  Test 
Method  for  Rubber  Property — 
International  Hardness"  and  the 
addresses  where  the  standards  may  be 
foimd  or  inspected.  Similarly,  FDA  is 
confirming  the  addresses  in  §  801.430 
where  the  standards  may  be  found  or 
inspected,  although  it  is  correcting 
errors  that  were  made  in  the  direct  final 
rule  regarding  the  ASTM's  address. 
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FDA  is  amending  §  801.410  by 
replacing  "ASTM  Method  D  412-97" 
with  "ASTM  Method  D  412-98A"  and 
using  the  current  title  for  ASTM  method 
D  412. 98A.  FDA  is  also  amending 
§  801.430(f)(2)  by  replacing  "(ASTM),  D 
3492-96,"  with  "(ASTM)  D  3492-97,". 

List  of  Subjects  21  CFR  Part  801 

Hearing  aids,  Medical  devices. 
Professional  and  patient  labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  the  direct  final  rule 
published  on  January  24,  2000  (65  FR 
3627),  is  confirmed  as  effective  June  7, 
2000,  with  the  following  changes: 

PART  801— LABELING 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
360i,360j,  371,374. 

§801.410    [Amended] 

2.  Section  801.410  "Use  of  impact- 
resistant  lenses  in  eyeglasses  and 
sunglasses"  is  amended  in  paragraph 
(d)(2)  by  removing  "ASTM  Method  D 
412-97,  Standard  Test  Methods  for 
Vulcanized  Rubber  and  Thermoplastic 
Rubbers  and  Thermoplastic 
Elastomers — Tension,"  and  by  adding  in 
its  place  "ASTM  Method  D  4i2-98A, 
'Standard  Test  Methods  for  Vulcanized 
Rubber  and  Thermoplastic  Elastomers — 
Tension",  '  and  by  removing  "10850" 
and  by  adding  in  its  place  "20850". 

§801.430    [Amended] 

3.  Section  801.430  "  User  labeling  for 
menstrual  tampons"  is  amended  in 
paragraph  (f)(2)  by  removing  "(ASTM)  D 
3492-96,  'Standard  Specification  for 
Rubber  Contraceptives  (Male 
Condoms)"'  and  by  adding  in  its  place 
"(ASTM)  D  3492-97,  'Standard 
Specification  for  Rubber  Contraceptives 
(Male  Condoms)'":  and  by  revising  the 
footnote  to  read  "Copies  of  the  standard 
are  available  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428,  or  available  for  inspection  at  the 
Center  for  Devices  and  Radiological 
Health's  Library,  9200  Corporate  Blvd., 
Rockville,  MD  20850.  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.,  NW..  suite  700,  Washington,  DC." 

Dated:  June  28,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-18082  Filed  7-17-00;  8:45  ami 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TD  8893] 
RIN1545-AW52 

Retention  of  Income  Tax  Return 
Preparers  Signatures 

AGENCY:  internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  that  provide  income  tax 
return  preparers  with  two  alternative 
means  of  meeting  the  requirement  that 
a  preparer  retain  the  copy  of  the  return 
or  claim  manually  signed  by  the 
preparer.  The  regulations  are  necessary 
to  inform  preparers  about  the  two 
alternatives  and  to  provide  them  with 
the  guidance  needed  to  comply  with  the 
alternatives. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  18,  2000. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.6695-l(g)  of  these 
regulations. 

TOR  FURTHER  INFORMATION  CONTACT: 
Beverly  A.  Baughman  (202)  622-4940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  the  penalty  for  failure 
to  sign  an  income  tax  return  under 
section  6695(b)  of  the  Internal  Revenue 
Code. 

On  December  31, 1998,  final  and 
temporary  regulations  (TD  8803,  1999- 
12  I.R.B.  15)  under  section  6695  were 
published  in  the  Federal  Register  (63 
FR  72182).  A  notice  of  proposed 
rulemaking  (REG-1 06386-98. 1999-12 
I.R.B.  31)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  (63  FR  72218)  on 
the  same  date.  Although  written  or 
electronic  comments  and  requests  for  a 
public  heariilg  were  solicited,  no 
comments  were  received  and  no  public 
hearing  was  requested  or  held.  The 
proposed  regulations  under  section 
6695  are  adopted  by  this  Treasury 
decision  and  the  corresponding 
temporary  regulations  are  removed. 

Section  6695(b)  provides  that  any 
person  who  is  an  income  tax  return 
preparer  with  respect  to  a  return  or 
claim  for  refund,  who  is  required  by 
regulations  prescribed  by  the  Secretary 
to  sign  the  return  or  claim,  and  who 
fails  to  comply  with  those  regulations. 


must  pay  a  penalty  of  S50  for  such 
failure,  unless  it  is  shown  that  the 
failure  is  due  to  reasonable  cause  and 
not  willful  neglect.  The  maximum 
penalty  imposed  with  respect  to 
documents  filed  during  a  calendar  year 
will  not  exceed  $25,000. 

Section  7701(a)(36)(A)  provides  that, 
in  general,  the  term  income  tax  return 
preparer  means  any  person  who 
prepares  for  compensation,  or  who 
employs  one  or  more  persons  to  prepare 
for  compensation,  any  return  of  tax  or 
claim  for  refund  imposed  by  subtitle  A. 
For  purposes  of  the  preceding  sentence, 
the  preparation  of  a  substantial  portion 
of  a  return  or  claim  is  treated  as  if  it 
were  the  preparation  of  such  return  or 
claim. 

Section  1.6695-l(b)(l)  generally 
provides  that  an  income  tax  return 
preparer,  with  respect  to  a  return  or 
claim  for  refund,  must  manually  sign 
the  retiuTi  or  claim  (which  may  be  a 
photocopy)  in  the  appropriate  space 
provided  on  the  return  or  claim  after  it 
is  completed  and  before  it  is  presented 
to  the  taxpayer  (or  nontaxable  entity)  for 
signature. 

Explanation  of  Provisions 

The  final  regulations  provide  that  the 
employer  of  the  preparer  or  the 
partnership  in  which  the  preparer  is  a 
partner,  or  the  preparer  (if  not  employed 
or  engaged  by  a  preparer  and  not  a 
partner  of  a  partnership  which  is  a 
preparer),  must  retain  the  manually 
signed  copy  of  the  return  or  claim.  In 
tlie  alternative,  the  person  required  to 
retain  the  manually  signed  copy  of  the 
return  or  claim  may  either  retain  a 
photocopy  of  that  manually  signed  copy 
or  use  an  electronic  storage  system 
meeting  the  requirements  of  section  4  of 
Rev.  Proc.  97-22  (1997-1  C.B.  652),  or 
procedures  subsequently  prescribed  by 
the  Commissioner,  to  store  and  produce 
a  copy  of  the  return  or  claim  manually 
signed  by  the  preparer. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
that  preceded  these  regulations  was 
submitted  to  the  Chief  Counsel  for 


§1.6695-1 
wfth  respect 
tax  returns  U 
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Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Beverly  A.  Baughman  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Ta-X  &  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reportmg  and 
rec  ordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
tor  part  1  is  amended  by  removing  the 
entry  for  section  1.6695-lT  and  by 
revising  the  entry  for  section  1.6695-1 
to  read  in  part  as  follows: 

Autliority:  26  U.S.C.  7805  *     •     » 

Section  1.6695-1  also  issued  under  26 
U.S.C.  6060(b)  and  6695(b).  *     *     * 

Par.  2.  Section  1.6695-1  is  amended 
by: 

1.  Revising  paragraph  (b)(4)(i). 

2   .adding  paragraph  (g). 

3.  Removing  the  authority  citation 
immediately  following  the  end  of  the 
section. 

The  revision  and  addition  read  as 
follows: 

§  1.6695-1     Other  assessable  penalties 
with  respect  to  the  preparation  of  income 
tax  returns  for  other  persons 

»  *  *  «  * 

(b)*     *     * 

(4)(i)  The  manual  signatiu^ 
requirement  of  paragraphs  (b)(1)  and  (2) 
of  this  section  may  be  satisfied  by  a 
photocopy  of  a  copy  of  the  return  or 
claim  for  refund  which  copy  is 
manually  signed  by  the  preparer  after 
completion  of  its  preparation  After  a 
copy  of  the  return  or  claim  for  refund 
is  signed  by  the  preparer  and  before  it 
is  photocopied,  no  person  other  than  the 
preparer  may  alter  any  entries  on  the 
copy  other  than  to  correct  arithmetical 
errors  discernible  on  the  return  or  claim 
for  refund.  The  employer  of  the  preparer 
or  the  partnership  in  which  the  preparer 
is  a  partner,  or  the  preparer  lif  not 
employed  or  engaged  by  a  preparer  and 
not  a  partner  of  a  partnership  which  is 
a  preparer),  must  retain  the  manually 
signed  copy  of  the  return  or  claim  for 
refund.  In  the  alternative,  for  a  retiun  or 


claim  for  refund  presented  to  a  taxpayer 
for  signatiu-e  after  December  31,  1998, 
and  for  returns  or  claims  for  refund 
retained  on  or  before  that  date,  the 
person  required  to  retain  the  manually 
signed  copy  of  the  retiuna  or  claim  for 
refund  may  choose  to  retain  a 
photocopy  of  the  manually  signed  copy 
of  the  return  or  claim  for  refund,  or  use 
an  electronic  storage  system  to  store  and 
produce  a  copy  of  the  manually  signed 
return  or  claim  for  refund.  For  purposes 
of  this  paragraph  (b)(4)(i),  an  electronic 
storage  system  must  meet  the  electronic 
storage  system  requirements  prescribed 
in  section  4  of  Rev.  Proc.  97-22  (1997- 
1  C.B.  652)  (see  §  601.601(d)(2)  of  this 
chapter)  or  other  procedures  prescribed 
by  the  Commissioner.  A  record  of  any 
arithmetical  errors  corrected  must  be 
retained  and  made  available  upon 
request  by  the  person  required  to  retain 
the  manually  signed  copy  of  the  return 
or  claim  for  refund. 
***** 

(g)  Effective  date.  This  section  applies 
to  income  tax  returns  and  claims  for 
refund  presented  to  a  taxpayer  for 
signature  after  December  31,  1998,  and 
for  retiuns  or  claims  for  refund  retained 
on  or  before  that  date. 

§1. 6695-1 T        [Removed] 

Par.  3.  Section  1.6695-lT  is  removed. 
Rot>ert  £.  VVenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  30,  2000. 
Jonathan  Talisman, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-18117  Filed  7-17-00;  8:45  am) 

BtLUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD  8892] 

RIN  1545-AR97 

TeleFlle  Voice  Signature  Test 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Removal  of  temporary 

regulations. 

SUMMARY:  This  document  removes 
temporary'  regulations  that  provide  that 
an  individual  Federal  income  tax  return 
completed  as  part  of  the  Telefile  Voice 
Signature  test  will  be  treated  as  a  retiim 
that  is  signed,  authenticated,  verified 
and  filed  by  the  taxpayer  as  required  by 
the  Internal  Revenue  Code.  The 
temporary  regulations  were  published 


in  the  Federal  Register  on  December  27, 
1993.  Because  the  temporary  regulations 
applied  only  to  1992  and  1993  calendar 
year  returns,  the  IRS  is  removing  thein. 
EFFECTIVE  DATE:  These  regulations  are 
effective  Julv  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  A.  Baughman  (202)  622-4940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  27,  1993,  the  IRS  issued 
temporary  regulations  (TD  8510)  in  the 
Federal  Register  (58  FR  68295)  under 
sections  6012.  6061.  and  6065  relating 
to  the  TeleFile  Voice  Signature  test. 
Because  the  temporary  regulations 
applied  only  to  1992  and  1993  calendar 
year  returns,  the  IRS  has  decided  to 
remove  them.  Therefore,  temporary 
regulations  §§  1.6012-7T,  1.6061-2T, 
and  1.6065i-2T  are  being  removed. 

On  December  27,  1993,  the  IRS  also 
issued  a  notice  of  proposed  rulemaking 
(58  FR  68335)  under  sections  6012, 
6061,  and  6065.  Although  written 
comments  and  requests  for  a  public 
hearing  were  solicited,  no  vmtten  or 
oral  comments  were  received  and  no 
public  hearing  was  requested  or  held. 
This  notice  of  proposed  rulemaking  is 
being  withdrawn  in  a  separate 
dociunent. 

Explanation  of  Provisions 

Under  sections  6012,  6061,  and  6065 
of  the  Internal  Revenue  Code,  each 
individual  with  gross  income  in  excess 
of  a  specified  amount  must  file  an 
annual  income  tax  return  that  (i)  is 
signed  in  accordance  with  prescribed 
forms  and  instructions  and,  (ii)  except 
as  otherwise  provided  by  the  Service, 
contains  (or  is  verified  by)  a  written 
declaration  that  the  return  is  made 
under  penalties  of  perjiuy. 

The  temporary  regulations  provide 
rules  to  facilitate  the  implementation  of 
the  Telefile  Voice  Signature  test. 
Generally,  pursuant  to  the  temporary 
regidations  a  taxpayer's  individual 
income  tax  return  will  be  treated  as 
having  been  properly  filed  if  the 
taxpayer  is  eligible  to  participate  in  the 
Telefile  Voice  Signatiue  test  and, 
pursuant  to  the  instructions  from  the 
Telefile  system  interactive  voice 
computer,  provides  the  requested 
information  and  the  voice  signatiu* 
during  the  telephonic  filing  season. 

The  Telefile  Voice  Signatiire  test 
occurred  during  the  1993  and  1994 
filing  seasons.  Since  that  time  the 
Service  has  published  final  regulations 
generally  authorizing  alternative 
signature  methods.  See  §  301.6061-1. 
Accordingly,  the  regulations  relating  to 
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the  Telefile  Voice  Signatiu-e  test  are 
being  removed. 

Drafting  Information 

ine  principal  author  of  these 
regulations  is  Beverly  A.  Baughman  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  IRS. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Kemovdl  of  Temporary  Regulations 
PART  1--<NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§->  5C"^2-7T     'Removed' 

Par.  2.  i>ecUon  1.6012-7T  is  removed. 
51  6061  -2T    'Removed] 

Par.  3.  Section  1.6061-2T  is  removed. 
§16065  2T     'Remcveri 

Par.  4.  Section  1.6065-2T  is  removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *     *     • 

Par.  6.  Section  602.101(c)  is  amended 
by  removing  the  following  entries  in  the 

table: 

§602.101     OMB  Control  num&ers. 
***** 

Ic)*     *     * 


CFR  part  or  section  wtiere 
identified  and  described 


Current 

OMB  control 

number 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  30,  2000. 
Jonathan  TaUsman, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-18116  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


POSTAL  SERVICE 
39  CFR  Part  20 
Global  Package  Link 

agency:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 


1.6012-7T 
1.6061-2T 


1545-1348 
1545-1348 


through  Friday,  in  Intemational 
Business,  10th  Floor,  901  D  Street,  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W):  helsi.n   ■ -{)2]  Jha-5731. 
SUPPLEMENTARY  INFORMATION:  Global 
Package  Link  service  is  an  intemational 
mail  service  designed  for  companies 
sending  mbrchandise  packages  to  other 
countries.  To  use  GPL,  a  customer  must 
send  at  least  10,000  packages  per  year 
of  mailing  and  agree  to  link  its 
information  systems  with  the  Postal 
Service  so  that  certain  information 
about  the  contents  of  the  customer's 
packages  can  be  extracted  for 
operational,  customs  clearance,  and 
other  purposes. 

SUUIIARY-  The  Postal  Service  is  adonting        '^^^  ^°^^^  Service  is  proposing  to  add 

SUMMARY.  The  Postal  Service  is  adopting  ^^^  features  to  GPL  that  will  enhance 

changes  to  Global  Package  Lmk  (GPL)  .^^  ^^^^  ^^  customers.  The  weight  and 

service.  Expansion  01  the  service  IS  .      i-    •»   r      .  „         ..     »         . 

I  J  »  ^L    f^  IT   •       rr?n\  size  limits  lor  items  seut  to  Argentina 

planned  to  the  European  Union  (EU)  ^^  ^         increased.  The  weight  limit  is 

countoes  as  well  as  expansion  to  increased  to  70  pounds  from  44  pounds 

Australia.  Rates  are  being  increased  5  j^^  ^^^  premium  and  standard  services, 

percent  for  existing  GPL  services  with  a  t,,  T  ...  j  .    cr. 

r,.  ,  .  .    ..1  ,-.r.T  The  maximum  size  is  increased  to  60 

15  percent  increase  to  the  oversize  GPL  ^^^^^  ^^  j^^^  ^^  ^^g  .^^^^^  .^ 

package  service  to  Japan.  j^^^  ^^    ^  combined. 

JJ'ff  ^o^  xl     "^""n  f'  ^  Service  is  being  extended  to  AustraUa. 

added  to  GPL.  There  will  t>e  a  lee  r,      •      »    a     1    i  •    •     1   j 

"  J   ,    r     J  ,  ^.         „    ^  Service  to  Australia  mcludes  premium 

schedule  for  data  exceptions.  Customers  ,   .„ 1 1  ^ • .-, ^.,5;.„,,™ 

.„ ,      ,         J     ,       K       r  .w  and  standard  service.  Ttie  maximum 

will  be  charged  when  they  fail  to  , .  1  .  .    -c  .,„,.„jo  f„,  k„»k  ,,,»,,^;,.™ 

.  J         Pi    J  .  J  J  ^  weight  is  66  pounds  lor  both  premium 

provide  usable  data  needed  to  process  „„  j^II.,„  j^,j  o«„,;^„o  Tk„  ^o,,;^,..^ 

5-.r.T    T      jj-i-       .^L  -11  u  r  and  standard  services.  1  he  maximum 

fh^  addition,  there  will  be  a  new  fee  ^.^^  ^.^.^  j^^     ^^^^  ite^,,  j^  35 

of  $250  per  hour  for  providing  ^^^j^^^  maximum  length  and  a 

assistance  in  establishing  necessary  data  ^^^^^^  i^^^  ^j  ^^  combined  of 

Imks  with  GPL,  for  assistance  in  ^g  .^^j^^^  The  maximum  size  limit  for 

updatmg  Its  manifesting  systems,  and  ^^^^^^  .^^^^  .^  ^^  .^^j^^^  maximum 

for  providmg  harmonization  services  ,„ .1 ,  „ . , .,  „„  .    ... 

J  J  X      5>  •      /^TiT  .   /-.    ^  length  and  a  maximum  length  and  girth 

needed  to  utilize  GPL  s  Customs  combined  of  79  inches. 

Preadvisory  System^  These  new  fees  for  ^^^  ^^^^^  ^^^  ^^^.^^  ^^  Australia  are: 

service  will  allow  the  customer  to 
access  expertise  quickly  and  for  a 
reasonable  charge  thus  making  it  easier 
for  them  to  use  GPL. 

There  will  also  he  a  new  surcharge  of 
$11  per  piece  when  customers  fail  to 
meet  the  requirement  of  mailing  a 
minimum  of  10,000  packages  to  any 
combination  of  GPL  destination 
countries  per  year.  They  will  also  be 
required  to  use  the  premium  service 
where  available.  Any  existing  customers 
that  have  been  using  GPL  for  over  a  year 
will  be  reviewed  and  also  subject  to  the 
surcharge  if  appUcable. 
EFFECTIVE  DATE:  The  interim  rule  is 
effective  12:01  a.m.  EST,  August  6, 
2000.  Comments  must  be  received  on  or 
before  September  7,  2000. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Intemational  Business  Results,  Room 
370-IBU,  Intemational  Business,  U.S. 
Postal  Service,  Washington,  DC  20260- 
6500.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
between  9  a.m.  and  4  p.m.,  Monday 


Weight  not  over 

Premium 

Standard 

(pounds) 

($) 

($) 

1  

16.00 

10.50 

2 

20.00 

14.00 

3 

24.50 

18.00 

4 

29.00 

22.00 

5 

33.00 

25.50 

6 

37.50 
42.00 

29.50 

7 

33.00 

8 

46.00 

27.00 

9 

50.50 

40.50 

10  

55.00 

44.50 

11  

59.00 
61.00 

48.50 

12  «... 

50.00 

13 

63.00 

51.50 

14 

67.00 

55.00 

15 

71.00 

58.50 

16 

75.00 

62.00 

17  

79.00 
83.00 
87.00 
91.00 

65.50 

18  

69.00 

19 

73.00 

20 

76.50 

21  

95.00 

80.00 

22  

99.00 

83.50 

23 

103.00 

87.00 

24 

107.00 

90.50 

25  

111.00 

94.00 

26 

115.00 

97.50 
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Weight  not  over 
(pounds) 


Standard 
($) 


10.50 
14.00 
18.00 
22.00 
25.50 
29.50 
33.00 
27.00 
40.50 
44.50 
48  50 
50.00 
51  50 
55  c«: 

58  5C 
62  OC' 
65.50 
69.00 
73  00 
76  5C 
80  00 
83  50 
87  00 
90  50 
94.00 
97.50 


27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  .. 
50  .. 
61  .. 

52  .. 

53  .. 

54  .. 

35  .. 

36  .. 


Premium 
($) 


119.00 

123.00 

127.00 

131.00 

135.00 

139.00 

143.00 

147.00 

151.00 

155.00 

159.50 

163.50 

167.50 

171.50 

175.50 

179.50 

183.50 

187.50 

191.50 

195.50 

199.50 

203.50 

207.50 

211.50 

215.50 

219.50 

223.50 

227.50 

231 .50 

235.50 

239.50 

243.50 

247.50 

251.50 

255.50 

259.50 

263.50 

267.50 

271.50 

275.50 


Standard 
($) 

101.00 

104.50 

108.00 

1 1 1 .50 

115.00 

118.50 

122.00 

125.50 

129.00 

132.50 

136.00 

139.50 

143.00 

146.50 

150.50 

153.50 

157.00 

160.50 

164.00 

164.00 

171.00 

178.00 

178.00 

181.50 

185.00 

188.50 

192.00 

195.50 

199.00 

202.50 

206.00 

209.50 

213.00 

216.50 

220.00 

223.50 

227.50 

230.00 

234  00 

237.50 


Weight  not  over 
(pounds) 


The  Postal  Service  is  extending 
service  to  all  countries  in  the  EU.  Under 
this  service,  packages  will  be 
transported  to  Great  Britain  for  customs 
clearance.  Once  cleared,  the  packages 
will  be  deUvered  to  the  other  countries 
in  the  EU  with  no  further  customs 
clearance  required.  There  are  two  rate 
groups.  Rate  Group  1  includes  Ireland, 
Belgium,  The  Netherlands,  Denmark, 
France,  and  Germany.  Rate  Group  2 
includes  Luxembourg,  Greece,  Italy, 
Portugal,  Spain,  Austria,  Finland,  and 
Sweden.  The  rates  for  this  service  are  as 
follows: 


Weight  not  over 
(pounds) 

Group  1 
($) 

Group  2 
($) 

1  „ 

2  

13.25 
15.00 
16.50 
18.00 
19.75 
21.25 
22.75 
24.50 
26.00 
27.50 
29.25 

21.50 
23.25 
24.75 
26.25 
28.00 
29.50 
31.00 
32.50 
34.50 
35.75 
37.25 

3  

4  

5  

6 

7 

8  .-. 

9  

10 

11  

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  ., 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  .. 

67  .. 

68  .. 

69  .. 

70  ... 


Group  1 
($) 


Group  2 
($) 


30.75 

39.00 

32.25 

40.50 

34.00 

42.00 

35.50 

43.75 

37.00 

45.25 

38.50 

46.75 

40.25 

48.50 

41.25 

50.00 

43.25 

51.50 

45.00 

53.25 

46.50 

54.75 

48.00 

56.25 

49.75 

58.00 

51.25 

59.50 

52.75 

61.00 

54.50 

62  50 

56.00 

64.25 

57.50 

65.75 

59.25 

67.25 

60.75 

69.00 

62.25 

70.50 

64.00 

72.00 

65.50 

73.75 

67.00 

75.25 

68.50 

76.50 

70.25 

78.50 

71.75 

80.00 

73.25 

81.50 

75.00 

83.25 

76.50 

84.75 

78.00 

86.25 

79.75 

87.75 

81.25 

89.50 

82.75 

91.00 

84.50 

92.50 

86.00 

84.25 

87.50  < 

95.75 

89.25 

97.25 

90.75 

99.00 

92.25 

100.50 

93.75  : 

102.00 

95.50 

103.75 

97.00 

105.25 

98.50 

106.75 

100.25 

108.50 

101.75 

110.00 

103.25 

111.50 

105.00 

113.25 

106.50 

114.75 

108.00 

116.75 

111.25 

117.75 

111.25 

119.50 

112.75 

121.00 

114.50 

122.50 

116.00 

124.25 

117.50 

125.75 

119.25 

127.50 

120.75 

129.00 

122.25 

130.50 

The  rates  for  oversized  packages  to 
Japan  are  increased  5  percent.  These 
packages,  which  are  too  large  for 
delivery  by  Japanese  postal  authorities, 
are  tendered  to  a  private  delivery  firm 
for  delivery.  The  rates  for  this  service 
are  as  follows: 


6.. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 

19  . 

20  . 

21  . 
22 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  .. 

42  .. 

43  .. 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 

61  .., 

62  .. 

63  .. 

64  ... 

65  ... 

66  ... 

67  ... 

68  ... 

69  ... 

70  ... 


Weight  not  over 
(pounds) 


Rates 

($) 


Weight  not  over 
(pounds) 

Rates 

($) 

2 

32.25 
36.00 
39.50 

44  9<; 

3 

4 

5 

49.00 
52.50 
57.25 
60.50 
63.00 
65  50 
68.75 
71.25 
74.00 
76.00 
78.50 
81.25 
83.25 
86.50 
88.50 
90.50 
92.50 
94.75 
96.75 
98.75 
101.00 
103.00 
105  00 
107.25 
108.25 
110.25 
112.50 
114.50 
116.50 
118.50 
120.75 
121.75 
122.75 
126.75 
129  00 
132.00 
135.00 
138.75 
140  00 
143.50 
147.75 
150.00 
152.75 
155  00 
158.00 
161.50 
164.00 
167.50 
169  50 
173.50 
176.25 
178.75 
181  00 
185.50 
187  50 
189  00 
193  75 
196  00 
199  00 
202.50 
208  00 
210.00 
213.75 
216.75 
219.00 


28.75 


The  Postal  Service  is  increasing  the 
rates  of  all  existing  GPL  services  by  5 
percent.  Japan  rates  are  also  being 
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announced  for  parcels  weighing  up  to         66  lbs.  Rates  for  each  country  are  as 

follows: 


Pr»fn<um 

S«rv>ce 

Aeigf" 

No«  Ov«f 

Pound* 

Qermany 

CMe 

Brazil 

^'..J^i'Xi'  ^ 

Owu 

Sngapof 

-.y.4  «,af.ii 

iipan 

Cwiada 

Mexico 

UK 

($) 

(S) 

(S) 

(Ij 

(55 

(S) 

($) 

Hi 

0) 

9) 

($) 

1 

12.25 

11.00 

14.25 

11.50 

1475 

15.50 

1775 

1650 

10.50 

875 

15.75 

2 

14.25 

135C 

16  SC 

15  00 

17  75 

1950 

2150 

19.00 

1150 

10  25 

1775 

3 

15.00 

16X 

'9  5C: 

,  ■,  .5 

21  00 

23  25 

25  25 

21  75 

13  25 

12X 

19X 

4 

17.75 

185C 

:■  5C 

21  X 

24  25 

27  5C- 

29X 

24  75 

1500 

'3  75 

20  50 

5 

19.75 

2^  X 

24  'b 

2*00 

30  ^5 

32  50 

32  50 

27  50 

16  50 

15  50 

22  X 

6 

?*  5C 

23  X 

26   -S 

26  '5 

33  '5 

36  75 

36  25 

31  X 

1850 

'7X 

23  75 

7 

:3  2S 

25  '5 

3CX 

SC2S 

s^-x 

41  25 

4CX 

33  75 

20X 

'850 

26  X 

8 

35  26 

28  X 

32  X 

32  75 

4C25 

46  25 

43  50 

36  75 

21  75 

20  X 

27  X 

9 

?'X 

30  "5 

35  25 

36  50 

43  5C 

SC'SC' 

4V25 

39  SC 

23  25 

21  75 

28  50 

10 

29  OC 

33  X 

\  "•  2^ 

.%8  25 

46  '5 

54  25 

51  X 

42  25 

26  25 

23  25 

30  50 

11 

30  -S 

35  5C 

19  SC 

42  25 

5CX 

58  25 

54  50 

45  25 

26  75 

25  25 

32  X 

12 

32  5C 

3;.   't 

42  5C 

44   75 

53 'X 

63X 

58  25 

4ax 

26  28 

26  25 

33  50 

13 

34  5C 

40  25 

44    'i 

4 '50 

56  25 

67  50 

52  25 

51  X 

30  25 

28  X 

36  50 

14 

3«25 

4;  "s 

,-    ,i_ 

5C  ''5 

59  25 

^2  25 

55  75 

53  75 

31  75 

29  76 

37  X 

15 

3«X 

45  25 

49   -5 

53  SC 

s;  "S 

"6  25 

59  50 

56  75 

33  50 

31  X 

38  '5 

16 

4C  X 

4  ■    '~ 

53  X 

56  '5 

56X 

80  50 

"3  25 

59  50 

35  25 

32  SC 

40  50 

1" 

4-    '5 

5C2S 

55X 

59  SC 

58  X 

85  25 

"X 

62  SC 

37  X 

34  50 

42  25 

18 

43  5C 

52  5C 

5'  5C 

52  '5 

'2  25 

89  'S 

80  SC 

65  25 

38  5C 

35  SO 

44  25 

19 

45  5C 

54  '5 

59  SC 

SS  '5 

'5  5C 

94X 

84  25 

68X 

40  50 

37  25 

46  50 

?C 

4"  26 

5-5C 

52  5C 

S875 

-8   "5 

96  SC 

8ax 

71  X 

42  X 

38  25 

4ax 

3 

49  ;x 

59  '5 

54.75 

71  75 

52  X 

'03  X 

91  50 

73  75 

43  50 

40  26 

50X 

;: 

51  X 

S2  25 

06  75 

75  25 

S5  X 

107  X 

95  25 

76  75 

45  26 

41  26 

51  SO 

2  3 

5:  -•% 

&4  5C 

5S  -'; 

"8X 

58  25 

"6  26 

99X 

'9  50 

47  X 

43  X 

53X 

;^4 

54  &C 

s-  X 

■:  X 

SC25 

9-  25 

120  -5 

'02  -5 

82  50 

48  50 

44X 

54  50 

?-■ 

56  5C 

59  5C 

75  00 

S3  5C 

*4  '5 

124^5 

'06  26 

45  25 

50  50 

4575 

56  25 

?€ 

5«5C 

■2  X 

77  25 

86  25 

98  X 

'29X 

"OX 

88  25 

52  X 

4^X 

sax 

;- 

6C5C 

745C 

5C  Zi 

89  SC 

■C"  X 

'33  25 

'13  75 

91  X 

53  25 

48  50 

61  25 

28 

S:  25 

77  X 

S2  2: 

92  5C 

■04  25 

■  3  ■'  25 

•1^26 

94X 

55  50 

SOX 

62  ^5 

:9 

54X 

^3  25 

55.25 

'96  25 

■Q-   IS 

4-  25 

'21  X 

96  50 

57  26 

51  X 

54  50 

JC 

S6X 

S'    '5 

87.50 

96  50 

•1OSC 

'  45  ,5C' 

•24  75 

99  50 

58  75 

52  75 

56  26 

1- 

S"'  '"i 

SA  25 

90.50 

101.25 

114X» 

150X 

•28  25 

'02  SC- 

SOX 

ss-'s 

sax 

3' 

S9  5C 

86  -5 

92  75 

104.25 

11700 

153  '5 

•32  25 

'06  25 

61  75 

54  '5 

69  so 

'U 

-  5C 

89  X 

94.75 

10775 

12075 

158  X 

136X 

108  25 

63  50 

56  25 

'■  25 

}J 

'3  2S 

9  ■  5C 

97.75 

110.25 

123.50 

!67  '5 

'39  75 

111  X 

S6X 

57  '5 

"•3X 

j;- 

•5X 

93  75 

100  00 

114.50 

126.50 

171  75 

'43  25 

114X 

67X 

59  X 

'4  50 

36 

'-  X 

96  25 

103.00 

117.00 

129  75 

175  SO 

•4-X 

11675 

58  50 

60X 

"6  50 

37 

78.75 

98.75 

105.25 

119.50 

133.00 

'80  25 

'SO  75 

119  75 

7075 

6'  26 

'SX 

30 

80  50 

101  25 

108.25 

122.50 

13675 

'84  25 

'54  25 

122.50 

72  00 

62  SC' 

'9  50 

J9 

s:5c 

'33  "5 

110^5 

125.50 

139  50 

'48  25 

■58X 

125.25 

73.50 

63  50 

S3X 

4C 

94  2^ 

'06  X 

113.25 

128.25 

142  50 

•93X 

'5'   "5 

128.00 

7575 

54  50 

54  50 

4 

S6  X 

■oa  i«:: 

115  50 

131.25 

145  75 

9:  X 

•66  50 

131.00 

7650 

56  50 

S6  25 

43 

sax 

'••X 

118.50 

134.50 

148.75 

2-X  '5 

'69X 

134.00 

7825 

57  SO 

sax 

4; 

S9  "5 

113.50 

120.75 

137.25 

15275 

204  '5 

,  -;    -5 

136.76 

79  75 

58  76 

S9  '5 

4J 

9-  5C 

115.75 

122.75 

140  25 

155  50 

239  5C 

126  50 

138.75 

81  50 

6S  '5 

9'  50 

iS 

93  5C 

118.50 

125.75 

•4'  s<: 

•58  SC 

21875 

'42  5C 

53  25 

71  X 

93  25 

46 

96  :5 

120  50 

128.00 

44  >: 

5  "    's 

222.50 

•45  SC 

54  25 

71  75 

95  X 

4 

9' 25 

"23X 

131.00 

147  SC 

54    'b 

227.00 

148  25 

85  75 

72  76 

96  50 

*t 

99X 

•25  5.: 

133.25 

150  SC 

•68  X 

231.25 

151  25 

8"  50 

73  75 

98  60 

49 

■X  "'5 

•  28  X 

136^5 

153.25 

171.50 

235.25 

•54  X 

89X 

75  X 

•XX 

S^C 

•q;   -j 

■K  &C 

138.25 

158  50 

174.50 

239.75 

'  5  •  X 

90  "5 

77  25 

'03  50 

i 

'»  5C, 

'32   'i 

141.25 

16175 

177  75 

243  75 

159  'S 

32  50 

'8  50 

•06  26 

5: 

'06  25 

'  35  25 

143.50 

16475 

180.75 

247  75 

162  '5 

94  25 

79  X 

106  75 

i? 

■08  25 

137.75 

146.50 

167  25 

1S4  00 

"5-  '5 

•65  75 

96  '5 

79  X 

'06  75 

i-4 

■z  X 

140.25 

148.75 

1702i 

•87  50 

256  SC 

•ease 

9"SC 

SOX 

108  '5 

« 

;n  75 

•42  SC 

150.75 

173.00 

190.50 

260  SC 

171  60 

99  25 

81  50 

••0  25 

56 

113  75 

■  45  25 

153  75 

176.00 

193  75 

269  SC 

174.25 

•XX 

82  50 

"2X 

5' 

115SC 

■  4  ■  5C, 

156  00 

179  0C 

197.00 

2  74  00 

177.25 

101  76 

S3X 

"3  75 

S6 

'17  25 

'5C  X 

159X 

181  ^5 

.^00.00 

278  00 

180.00 

'03  50 

S4X 

"550 

59 

119  25 

-  52  25 

16100 

'14  '5 

203  25 

282  25 

■:83X 

•06X 

86  26 

"7X 

5C 

121  00 

55  X 

164.25 

■  92  X 

206  SC 

286  "5 

■85  '5 

'0«  '5 

85  -6 

119X 

« - 

'23  X 

'57  25 

166.25 

95  X 

"09  ''■ 

290  SC 

•88  75 

'08  50 

87  X 

120  50 

€: 

■25X 

1S9  75 

169.25 

•98  X 

;  ■  J  X 

.^94  ■■' 

'91  75 

110X 

87  75 

122  25 

Sj 

•26   -5 

•52  X 

17150 

200  /& 

il600 

296  ?5 

194  50 

no  75 

88  75 

124  25 

5-s 

'28  '5 

■54  SC 

174  50 

203  75 

219.25 

303.25 

•97  50 

112  50 

89  75 

125  75 

S£: 

'3C5C 

•s-  X 

176  75 

206  75 

222  25 

307.50 

2X25 

114  25 

127.50 

56 

•32  25 

69  25 

178  75 

209  75 

225  75 

31175 

"^03  ""*' 

115  75 

129.25 

5" 

'34  25 

i72X 

21250 

229.00 

S« 

•36  X 

174.25 

215.50 

232.00 

69 

13775 

176  75 

218.50 

235.2S 

70 

138.75 

179.00 

221.50 

23875 
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Standard  Service 

Not  Over 
Pounas) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 


27 
28 

75 
iC 
31 
32 
33 
34 
36 
36 
37 
38 
39 
40 
41 
42 
43 
44 
4S 

m 

4T 
48 

40- 

90 

51 

S2 

83 

84 


87 


81 
82 

83 
84 

88 


Japan 


6.2S 
9.75 
1S.O0 
19.00 
25  25 
28.50 


12.00 

16.00 

"S  sc 

:s  X 
3:  X 

36  00 
4C  ?5 

it  oc 
s:  X 

5€25 
&C  DC 

58  '6 

—     "^C 

SC  5C 

9:  -^ 

96  5C 
103.75 
107  75 

1 1 1  X- 

^•soc 

•-SOC 
"  '''^  oc 
i?6&C 
130^50 
134  sC 
138  50 
142  OC 
148  '5 
152  '5 
156  'S 
160  26 
164  25 
168  26 
1"2  26 
^'6  SC 
1'9  ^6 
183  'i 
1«"  26 
194  X 
198X 
2C2  25 
20s  5C 
20s  5C 
2'35C 
217.26 
22075 
225  X 
229  X 
232  :'6 
239  26 
243  25 
24'  25 
25'  25 
2S4  '5 
258  SC 
262  "6 
266  '5 

r'cx 
274.0C 
278.00 


V»e..co 

A. 

575 

8  75 

!  25 

5  25 

;  25 

:  X 

3  25 

4S0 

SSO 

6S0 

"  '5 

■J  DO 

22  X 

:•  25 

22  25 

23  25 

:4  '5 

:s  '5 

26  -S 

28  X 

28  50 

2S  'S 

31.00 

32  00 

33  X 

34  SO 

36  SO 

36  '5 

3'  25 

38  25 

39  SO 

4C  '5 

4-  "5 

42  25 

43  SO 

44  '5 

46  '6 

46  SC 

4-5C 

48  SC 

sex 

scsc 

S-  SC 

C-     '£. 

S3  26 

S4  26 

S5S0 

se25 

i'  .>S 

>-  '6 

59  X 

SOX 

SO  -5 

6"  '5 

52  SC 

S3SC 

64  X 

66  26 

sex 

6-  X 

6-  SC' 

S8   -5 

65  26 

Prance 

—iSL 


7.50 
10.00 
12.25 
14.75 
1S.7S 
19.2S 
21.50 
23.7S 
26.00 
28.25 
30.75 
32.75 
36.25 
37.50 
40M 
4ZXtO 
44.25 
48.75 
48.75 
51.25 
53.50 
88.00 
58.00 
80  JO 
C2.75 
84.75 
87.25 
80.50 

nsto 

74.00 

78J0 

78.75 

80.75 

83.25 

86.50 

88.00 

90.00 

92  50 

94  75 

97  25 

99.25 

101.50 

104.00 

108.00 

108.50 

110.75 

113.25 

115.25 

117.50 

120.00 

122.00 

124  JO 

126.^ 

129.25 

131.25 


Argentina 

3L 


9.00 
11JO 

14.00 
16.00 
18.00 
20.25 

23.00 
25.25 

27.25 
29.75 
33.00 
3525 
37^5 
39.50 
42.50 
44.75 
47.25 
49.50 
52  00 
54  75 
;■  X 


=  St 
5S  ^i 
7225 
74.50 
7725 
79.50 
82.00 
84.50 
•"  X 
S5  2t: 
83  X 
96'  25 

X  X 

36  X 

....  -  ,  ^ 

DS  '6 

11225 
114.75 
115  JO 
118.00 

120.50 
122.75 
12525 
129  75 

'  32  2^ 

■  34  >: 
137,00 
139.50 
141.75 
144.25 
'46  5: 

49  X 

■  i  '  SC 

6C  'b 
■62  X 
•6S  SC' 
■58  X 
1  ?0  25 
172.75 


UK 

JIL 


12.75 

1425 

15.75 

1725 

18.75 

20.25 

21.50 

23.00 

24,75 

26  00 

27.50 

29.00 

M.SO 

32.00 

3325 

36.00 

38.50 

37,75 

39.50 

40  75 

52.25 

^3  75 

*5  25 

i€  75 

■^*   X 

Hi  >. 

5125 
52.50 

54.00 

55  50 

i  ■  X 
::>£.  SC 
S9  75 
'.'  50 

e;  X 

«  X 
-  ■  26 
68  75 
'025 
71.75 
7328 
74J0 
7625 
77.75 
79.00 
80.50 
82  25 
?3  s: 

Si  X 

5«  2' 

M  X 

89.50 

90.75 

92.50 

93  75 

S525 

36  75 

»8  25 

S9  75 

lOl.W 

102.75 

■^4  25 

:«50 

107.00 

108.75 
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WoiQnt 

Heto^ 

(Pounds) 

UK 

(S) 

1 

11.25 

2 

12.75 

3 

14.25 

4 

15.75 

S 

17.00 

• 

18.50 

7 

20.00 

• 

2155 

• 

22  75 

10 

2425 

11 

25.50 

12 

27  00 

19 

:8 ;; 

14 

JC  X 

1C 

31.25 

1« 

32  50 

17 

K  3 

IB 

iS  >: 

19 

3'  X 

20 

3«:5 

21 

3&  ''5 

22 

^     i^ 

23 

-*?  >J 

24 

44   X 

2S 

^S  X 

20 

46  -6 

27 

*i  :s 

28 

4S  sc 

20 

51.25 

ao 

52.50 

SI 

54.00 

32 

55  50 

33 

>6  -i 

34 

it  :i 

30 

55  iC 

30 

6 '  ;^ 

37 

61  sc 

30 

g  -1    ~ ;. 

30 

56  :5 

40 

56  •': 

41 

5e  := 

42 

6»  ~>C 

43 

71.00 

44 

72.50 

40 

73.75 

40 

75  25 

47 

■g  'i 

40 

■■J  DC 

40 

'9  iC 

00 

5C  'i 

01 

;:  sc 

02 

33   ■; 

03 

55  X 

04 

S6  "S 

00 

5«  'X 

00 

5S  SC 

07 

9C   "i 

00 

Q~  "'fe 

'      00 

93  "•: 

00 

3i  X 

01 

96  bC 

02 

*5a:: 

03 

99  26 

84 

100.75 

00 

102.00 

00 

103.75 
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Canada 


VWxgm 
NoltoExcsed 

I  I  (Pounds) 

Pr»fTW*ti 

_2L 


us  Ongin  Zone  A 

Buffalo.  Nmr  Yorit  Oty.  and  Owago 

Canadian  Entry  Toronto 


S 
10 
11 
12 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
4* 
42 
43 
44 
46 
46 
47 
4« 
49 
50 
51 
52 
S3 
54 
55 
56 
57 
58 
59 
60 
61 
62 
O 
M 


1050 

11  50 
13.25 
15  00 
1650 
1850 
20  X 
2'  '5 
23  2S 
25  25 
26.75 
28.25 
30. 2S 
31  75 
33  50 
35  25 

37  X 

38  50 
40.50 

42  00 

43  50 
45  25 

47  00 

48  50 
50  50 

52  00 

53  25 
55  50 

57  25 

58  75 

60  00 

61  75 
63  50 

eoo 

67  00 

68  50 
70  25 
72  00 
73.50 

75  25 

76  50 

78  25 

79  75 
81  50 

83  25 

84  25 

85  75 
87  50 

89  00 

90  75 
92  SO 

94  25 

95  75 
97  50 
99  2i 

1X00 
101  75 
103  50 
10SX 
106  75 
708  SO 
110X 
110  75 
11250 

114  25 

115  75 


LocaJ 


5  75 

6  25 

6  75 

7  25 
8X 
850 
9X 
95C 

10X 
1050 
11  M 
11.50 
12.x 
1250 
13.25 

13  75 
1425 

14  75 
1525 

15  75 
16.25 

16  75 

17  25 
17  75 
18.50 
19X 
19SC 
20X 

20  50 

21  X 

21  50 

22  25 

22  50 

23  X 

23  75 
2425 

24  75 

25  25 
26X 

26  50 

27  X 

27  50 

28  X 
2875 
29X 

29  75 

30  25 

30  75 
31-25 

31  75 

32  25 

32  75 

33  25 

33  75 

34  50 
35X 

35  50 
36X 

36  50 

37  X 
37.50 
38X 

38  50 
39X 

39  75 

40  25 


Regional 


US  Ongin  Zone  B 

Miarr^r  and  Dates* 
Canadian  Entry   Toronto 


750 

8  75 

9  75 
1050 
11,25 
12-25 
13  25 
14X 
1SX 
15  75 
1625 
17X 
18.x 
19X 

19  75 

20  75 

21  50 

22  25 
23.25 
2425 
25  25 

25  50 

26  50 
2725 

28  X 

29  25 
30X 

30  75 

31  75 

32  50 

33  25 

34  50 

34  75 

35  75 

36  50 

37  50 

38  25 
39X 
4026 
41  X 

41  75 

42  75 

43  50 
44X 
46X 
46X 

46  75 

47  SO 

48  50 

49  25 

50  25 

51  25 

52  X 

52  50 

53  25 
54X 
5525 
56X 
57  X 

57  75 

58  50 

59  50 

60  50 

61  25 

61  75 

62  50 


National 


8X 
925 

10.50 
11  75 
13  25 
1450 
15  75 
17X 
1850 
19  75 
2025 
2150 
22  75 

24  25 

25  50 

26  75 
78  X 
29  50 

31  X 

32  25 

33  50 
33  75 

35  25 

36  50 

37  76 
39X 
40  50 

42  X 

43  25 

44  75 
46X 
47  25 

47  SO 

48  75 

50  25 

51  50 
S3X 

54  26 

55  75 
S7X 
5825 
59  50 
61  X 
6125 

52  50 
64X 
66  25 
66  75 
88X 

69  26 

70  5C 

72  X 
73,25 

73  75 

75  X 

76  50 

77  75 

79  X 

80  25 

81  75 
83X 

84  26 

85  50 
87X 

87  50 

88  75 


Local 
_2L 


6.50 
7.50 
875 
9  75 
10  75 
12X 

13  25 

14  25 
1550 
1650 
17.50 
18  75 

20  X 

21  X 

22  25 

23  25 
2450 

25  75 

26  75 

27  76 

29  25 

30  25 

31  25 

32  25 

33  50 

34  75 

35  75 
37  X 
38X 

39  SO 

40  50 

41  SO 

42  50 

43  75 
45  X 
46X 

47  25 

48  25 
4926 

50  75 

51  75 

52  75 
54X 

55  25 

56  25 

57  SO 

58  50 

59  SC 
61  X 
62X 
63X 

64  26 

65  26 

66  50 

67  50 

68  75 
«  75 

7'  X 

'2  25 

73  25 

74  SO 

75  50 

76  '5 

78  X 

79  X 
SOX 


Regional 

2L 


825 

10.X 
11.50 
12  75 
14  50 
16X 
17  25 
19X 

20  50 

21  75 

22  75 
24  50 

26  X 

27  25 
29X 

30  50 

31  75 
33  25 
35X 

36  25 

37  75 

38  75 

40  50 

41  75 
43  25 
45X 

46  25 

47  75 
4925 
SO  75 
52  25 
5375 
54  75 

56  25 

57  75 

59  25 

60  75 

62  25 

63  7S 
65X 
66  75 

68  25 

69  50 

70  50 
7225 
73  SC 

75  X 

76  75 
'8X 
'9  50 

81  X 

82  50 
B4X 
S5X 
86  75 
88X 
88  50 
9<  X 
92  50 
»4X 

95  SC 

96  75 
98  50 

1XX 
'01  CXJ 
102  50 


National 
_2L 


Schedule  C.  US  Ongms 

SaaOte 

Canadian  Er<ry   Vancoutw 


8.50 

10.50 
12  25 
14.25 
■•6  25 
'8X 
20  25 
22  X 
24  X 
26X 
27X 
29X 
30  75 
32  75 
34  75 
36  50 
38  50 
40  50 
4225 
44  26 

46  25 

47  25 
49  X 
51.25 

53  X 

54  75 

57  X 

58  76 
60  76 
62  75 
64  50 

66  50 

67  50 

ease 

71  50 
73  25 
75  25 
77.25 
79X 
81  X 
S3X 
84  75 

87  X 

88  X 

89  75 
92X 
93  75 
96  SC 

9"  :^5 
99  50 
<01  25 
'03  50 
'05  26 
'06  26 
'08  25 
■1025 
'12X 
'14  X 
•'6X 
•,-  -5 

"9  75 
'2'  75 
'23  7S 
'25  50 
126  50 
128  76 


Local 
JVLSL 


8.x 
850 

875 
9  25 
975 
10.x 
1050 
1075 
11.25 
11.75 
12.25 
1275 
1350 
1375 
1425 

14  75 
'5  25 

15  76 
1625 

16  75 

17  25 
17  75 
'850 
'9X 
19SC 
?0  DC 

20  50 

21  X 
21.50 
22X 

22  50 

23  X 

23  26 

24  X 

24  50 

25  X 

25  50 

26  X 

26  SC 

27  X 
2'' 50 

28  X 

28  50 

29  25 

29  '5 

30  25 
30  '5 
3'  25 
3*  -5 
32  25 

32  '6 

33  X- 
13  SC 

34  ?6 

36  25 
36  75 
36  25 

36  "5 

5'  26 
3-  -5 

38  25 

38  '5 

39  50 

40  X 

40  50 


Regional 

00.  ff) 


9.50 

975 

1025 

10  75 

11.W 
11.50 
11.75 
12.2s 
12.75 
13.25 
13.75 
1450 
15.x 
1550 
16X 

16  75 
17.25 

17  75 
1850 
'9X 

19  75 

20  25 
2C  ^5 


2:  50 
23  X 

23  75 

24  25 

24  75 

25  50 

26  X 
26  5C 
."X 
2"  50 

28  26 
?S  X 

29  SC, 
XX 

30  50 
3-  26 


33  25 

34  25 

34  '5 

35  26 
35  '5 
3e  25 
3'  OC 
3'  SC 
it  X 

38  50 

39  X 

40  X 
40  50 
i-  X 
4'  5C 

4:  X 

4;  -5 
43  26 

43  '5 

44  26 

45  X 
45  75 


National 


12.00 
12.25 
12.75 
13.50 
13.75 
14.25 
14.50 
15.00 
1550 
15.75 
16.26 
17X 
1750 
18W 
18.75 
1925 
20X 
20  50 
2'  X 

:•  50 

22  25 

22  75 

23  25 

:4X 
r4  SC 

.-5  26 
26  "6 
26  25 
26  75 
2'  >5 

28  X 

."a  SC 

29  "S 

30  26 
3-  X 
3-  SC 

32  X 
3:  SC 

33  X 
13  '6 
i4  SC 
16  X 

36  SC 
36X 
3675 

37  25 

37  75 

38  25 
38  '6 
IS  '6 
4C  26 
-VC  -6 
41.25 
41.75 
42.50 
43.00 

43  50 

44  X 

44  '5 

45  50 

46  X 
4«  50 

4~  X 

1^  SO 
4825 


Local 


850 

9.50 
10.50 
1150 
12.50 
13.75 
1475 
1575 
16.75 
17  75 

3  :x 

.'C  X 

21  25 

22  25 
23.25 
24.50 

25  75 

26  75 

27  75 

29  00 

30  25 

31  25 

32  25 
3325 

34  75 

35  75 

36  75 

37  75 
3».X 
40.25 
4125 
42.25 

43  50 

44  75 
46  ^5 
4€  ^5 

■a  X 

44  X 
SC26 
6-  SO 

s:  so 

53  so 

54  50 
S6  X 
6-  X 
56  00 
59.x 

60  50 

61  50 

62  50 

63  SC 
M  '5 
6£  X 
67.00 
68  00 
6925 
70.25 

71  50 

72  50 

73  75 

74  75 

75  75 
77M 
78.25 
792S 
80  2S 


Schedule  0.  US  Ongns 

Sen  Ftancaco 

Canadian  Entry 

Vancouvei 

Ragnnal       National 

00.  g)       (Vim 


10.00 
11.00 
12.00 
1325 
1425 
1525 
1625 
1725 
16.00 
1925 
20  50 
21.50 
22  75 
24.00 
2525 
26.25 
27.50 
28.50 
X.OO 
3125 

32  25 

33  50 

34  75 
36.x 
37X 

38  25 

39  50 

40  75 

41  75 
43.x 
44.x 
45.50 
4e.S0 
47.78 
48  75 
5025 

51  2S 

52  50 
53.50 
54.75 
56.x 
57.25 
5825 
59.50 
X.7S 
S2.X 
S3.X 
MJK 
66.29 

66  75 

67  75 
69.x 
70.x 
71.50 
72.50 
73.75 
74  75 
76  25 
77.25 
78.50 
7950 
M.7S 
82.x 
83  25 
6450 

as  50 


12.50 
13.75 
14.75 
1575 
16.75 
17.75 
19X 
20X 

20  75 

21  75 
23X 
2425 
25.50 
26.50 
27  75 
29.x 
3025 
3125 
32.50 
33  75 
35X 

36  25 

37  25 
38.50 
39  75 

41  X 

42  X 
43.25 
44.25 
45.75 
46.75 
48.x 
48.x 
5050 
51.50 

52  75 

53  75 
55  25 
5625 
57.50 

58  50 

59  75 
61.x 
62  25 
6325 
64.50 
66  75 
67.x 
68.n 
602S 
7025 
71.75 
72.75 
74.x 
7S.X 
7650 
77.50 

78  75 

79  75 
81  X 
82.25 
83.50 
M50 
86  75 
8725 
88  25 


Rabima 

JSL 


7.25 
8.25 

9.x 
9.75 
10.50 
11.25 
12.x 
12.75 
13.75 
14.25 
15.x 
1575 
16  50 
17.25 
18.x 
19X 
1975 
20  50 
21.25 
22X 
22.50 
23.25 

24  25 

25  X 

25  75 

26  50 
27.25 
28  X 
29X 
29.75 
30.50 
31  .M 
31.75 
3250 
33.25 
34  25 
35.x 
35.75 
36.50 
3725 
38.x 
38.75 
36.75 
4025 

41  M 
41.75 

42  50 
4325 
44.M 
45.W 

45  75 

46  50 
47.25 
48.W 
46.50 
4925 
5025 
51.x 

51  75 

52  50 

53  25 
54.x 

54  75 

55  75 
S6.S0 
57X 


*By  special  arrangement,  Dallas  origin  mail  may  be  entered  m  Vancouver. 
Ttiis  mail  wiH  t>e  charged  Origin  Zone  C  rates 


The  Postal  Service  is  introducing 
storage  and  other  charges  for  GPL  items 
tendered  when  the  data  required  from 
the  mailer  is  not  sent,  is  incomplete  or 
corrupt,  or  otherwise  cannot  be 
processed  due  to  the  mailer's  fauh.  The 


lack  of  correct  data  causes  significant 
operational  problems  and  requires  that 
packages  be  stored  and  rehandled.  Such 
storage  and  rehandling  results  in 
additional  costs,  which  are  caused  by 
the  mailer.  The  Postal  Service  will 


charge  fees  for  modifying  corrupt  data 
files  sent  by  the  mailer  so  that  the 
mailer's  packages  can  be  processed  and 
delivered.  The  Postal  Service  will 
charge  a  fee  of  $.30  per  package  for 


44444 
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storage,  $1.50  for  each  data  exception, 
and  $50  for  each  file  modification. 

The  Postal  Service  is  establishing  a 
new  surcharge  for  customers  not 
mailing  at  least  10,000  packages  per 
year.  If  a  mailer  does  not  send  10,000 
packages,  combined  volumes  to  GPL 
destination  countries,  in  any  year  of 
mailing,  an  $11  per  package  surcharge 
will  be  applied.  The  mailer  will  also  be 
required  to  use  only  the  premium 
service  level.  The  Postal  Service  will 
review  a  mailer's  volume  annually  after 
its  first  complete  year  of  mailing,  based 
on  the  previous  1 3  complete  accounting 
periods  of  mailing.  The  surcharge  will 
be  effective  30  days  thereafter.  In 
addition,  the  Postal  Service  is  invoking 
the  standard  for  bulk  mailings  such  that 
GPL  mailers  will  be  required  to  send  a 
minimum  of  200  pieces  or  50  pounds 
per  mailing. 

The  Postal  Service  is  revising  the 
customs  clearance  service  procedures  to 
specify  information  a  mailer  must  or 
may  provide.  The  existing  fee  of  $1.25 
for  each  item  harmonized  is  being 
replaced  with  a  new  fee  structure. 
Before  customs  clearance  services  are 
initiated,  the  Postal  Service  will  provide 
the  mailer  with  a  binding  proposal 
stating  the  number  of  hours  required  to 
complete  the  service  and  the  total  fee  for 
the  service  calculated  on  an  hourly  basis 
at  $250  per  hour.  In  addition,  the 
existing  harmonization  of  2,500  free 
items  in  the  first  year  of  using  GPL  is 
changed  to  2,500  aimually.  The  current 
fee  and  customs  clearance  service 
causes  additional  costs  to  be  inciured  by 
the  Postal  Service  and  causes 
uncertainty  among  mailers  in  their  not 
knowing  the  fees  they  will  be  charged. 
The  Postal  Service  is  also  instituting  a 
fee  for  assisting  mailers  in  establishing 
an  electronic  data  interchange  or  for 
manifesting  GPL  packages.  Prior  to 
providing  such  assistance,  the  Postal 
Service  will  provide  the  mailer  with  a 
binding  proposal  stating  the  number  of 
hours  that  will  be  required  to  complete 
the  assistance  and  the  total  fee  for  the 
assistance  calculated  on  an  hourly  basis 
at  $250  per  hour. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Service  is  amending 
Subchapter  620,  "Global  Package  Link." 
and  the  appropriate  Individual  Country 
Listings,  International  Mail  Manual, 
which  are  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR20.1. 


List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations,  incorporation  by 
reference,  intomatinnal  postal  services. 

PART  20— f AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  The  International  Mail  Manual  is 
amended  to  incorporate  program 
changes  to  Subchapter  620,  "Global 
Package  Link",  as  follows: 

620    Global  Package  Link 


621.3    Availability 

GPL  service  is  available  only  to 
Argentina,  Australia,  Austria,  Belgium, 
Brazil,  Canada,  Chile,  China,  Denmark, 
Finland,  France,  Germany,  Greece,  Hong 
Kong,  Ireland,  Italy,  Japan,  Luxemboiug, 
Mexico,  The  Netherlands,  Portugal, 
Singapore,  Spain,  Sweden,  and  Great 
Britain. 

622     Qualifying  Mailers 

622.1     General 

622.11  Qualifications 

To  qualify  for  GPL  service,  a  mailer 
must: 

a.  Send  a  minimum  of  200  pieces  or 
50  pounds  per  mailing. 

b.  Electronically  send  required  parcel 
information  to  the  Postal  Service. 

c.  Meet  the  general  and  specific 
preparation  requirements  for  each 
country. 

d.  Designate  the  Postal  Service  as  its 
carrier  of  choice  to  each  country  for 
which  it  uses  GPL  service. 

e.  Enter  into  a  service  agreement  with 
the  Postal  Service. 

622.12  Service  Agreement 

Each  service  agreement  must  contain 
the  following: 

a.  If  a  mailer  does  not  send  10,000 
packages,  combined  volumes  to  GPL 
destination  countries,  in  any  complete 
year  of  mailing,  an  $11  per  package 
surcharge  will  be  applied  as  stated  in 
623.444. 

b.  The  mailer's  commitment  to 
provide  the  required  information  and  a 
statement  of  what,  if  viy,  optional 
information  it  will  provide  under 
626.422. 

c.  The  mailer's  intention,  if  desired,  to 
use  the  electronic  data  interchange  or 
manifesting  assistance  technical  support 
service  under  622.23. 


622.13     Wholesaler  Service 
Agreements 

Each  wholesaler  must  enter  into  the 
service  agreement  for  wholesalers. 

622.2     Linking  Information  Systems 

622.21  General 

The  mailer  must  be  able  to 
electronically  send  parcel  information 
to  the  Postal  Service  so  that  (1)  the 
Postal  Service  and  the  mailer  can 
exchange  data  transmissions  concerning 
the  mailer's  packages  and  (2)  by 
scanning  the  mailer-provided  barcode 
on  each  package,  the  Postal  Service  can 
extract,  on  an  as-needed  basis,  the 
following  information  about  the 
contents  of  each  package  to  produce 
necessary  customs  forms  and  package 
labels  and  to  provide  tracking  and 
tracing: 

a.  Order  number. 

b.  Package  identification  number. 

c.  Delivery  option  used  for  package  if 
more  than  one  level  of  service  is 
available. 

d.  Buyer's  name  emd  address. 

e.  Recipient's  name,  address,  and  post 
code. 

f.  Total  weight  of  package. 

g.  Total  value  of  the  package's 
contents. 

h.  Total  number  of  items  in  each 
package. 

i.  Numbers  of  each  item  in  package. 

j.  SKU  or  key  word  description  of 
each  item. 

k.  Value  of  each  item. 

1.  Country  of  origin  of  each  item  (for 
mailings  to  Germemy  and  France,  unless 
mailed  using  Global  Package  Link- 
Europe,  and  Canada,  Mexico,  Argentina, 
Brazil,  Chile,  Australia,  China,  Hong 
Kong,  and  Singapore). 

m.  Buyer's  national  identification  or 
import  number,  where  required  by  law 
(Brazil,  Mexico). 

n.  Postage  and  handling  charge  per 
order. 

o.  Buyer's  telephone  number  at 
delivery  address  (required  for  Mexico 
only). 

622.22  Fees  for  Exceptions 

If  the  mailer  does  not  meet  the 
requirements  in  622.21  such  that  when 
its  packages  are  processed  at  a  GPL 
processing  facility  and  it  has  failed  to 
transmit  package  data  or  the  data  is  not 
complete  or  is  corrupt  or  otherwise 
prevents  the  Postal  Service  from 
processing  packages,  the  Postal  Service 
will  charge  the  following  fees  for 
modifying  corrupt  data  files  sent  by  the 
mailer  so  that  the  mailer's  packages  can 
be  processed  and  delivered: 
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Data  exception 

Fees 

Individual 

S.30  per  package  for  stor- 

pacl<age 

age,  per  calendar  day,  for 

lacks  data  to 

every  package  ttiat  tfie 

process. 

Postal  Service  is  unable  to 

process. 

Plus 

1 

$1 .50  per  data  exception 

scan 

No  data  file 

S.30  per  package  for  stor- 

sent by  ttie 

age,  per  calendar  day,  for 

mailer. 

every  package  listed  in  the 

postage  statement  for  that 

mailing. 

File  sent  by 

$50.00  per  file  modification. 

the  mailer  is 

corrupted. 

Plus 

$.30  per  package  for  stor- 

age, per  calendar  day,  for 

every  package  listed  in  the 

postage  statement  for  that 

mailing. 

If  data  exceptions  cannot  be  resolved 
within  5  business  days,  the  associated 
packages  wrill  be  retvuned  to  the  mailer 
at  a  rate  of  $5  per  package.  These  fees 
will  be  deducted  from  the  mailer's 
CAPS  account,  and  the  Postal  Service 
will  send  the  mailer  a  monthly  notice  of 
these  charges. 
***** 

*iJ2  2  *     t'a\  mcnt  ot  ft'ps  fnr  1  cf  hnif  al 
Mifjport  St>r\  II  I's  tor  (ieitronu   Ddtd 
iiitcn  hdtiac  !  inkdUf  diid  Manifesting 

622.231.  The  Postal  Service  will 
provide,  at  no  cost  to  the  mailer,  general 
technical  advice  to  assist  the  mailer  in 
establishing  electronic  data  interchange 
links  required  in  622.21  and 
documentation  and  manifesting 
required  in  623.43. 

622.232.  The  Postal  Service  will 
provide  the  mailer,  if  desired,  specific 
technical  advice  including  but  not 
limited  to  technical  direction  and 
support  to  establish  such  links  or 
manifesting  system  changes  in 
accordance  with  a  binding  wnritten 
proposal  prior  to  commencing  with  the 
technical  support  services.  The  proposal 
will  state  the  number  of  hours  needed 
to  provide  the  technical  support  at  the 
rate  of  $250  per  hour.  The  Postal  Service 
will  charge  the  amount  stated  in  the 
proposal,  unless  the  mailer  materially 
changes  the  nature  and  scope  of  the 
technical  support  provided. 

622*233.  The  mailer  will  pay  the 
Postal  Service  for  such  technical 
support  in  the  maimer  and  the  time 
agreed  to  by  the  mailer  in  the  GPL 
Service  Agreement. 
***** 

623     (.eneral 


623.2  Customs  Documentation 

Customs  documentation  will  be 
produced  by  the  Postal  Service  from 
data  transmitted  by  the  mailer. 

623.3  Size  and  Weight  Limits 

623.31  Weight 

The  weight  limits  for  GPL  service  are 
70  pounds  for  Argentina,  Chile,  China, 
and  Germany;  66  poiuids  for  Australia, 
Brazil,  Canada,  Japan,  Singapore,  Great 
Britain,  and  countries  in  the  EU;  64 
pounds  for  Mexico;  55  pounds  for 
France;  and  44  pounds  for  Hong  Kong. 
Oversize  service  is  available  to  Japan. 
To  use  the  GPL  premium  oversize 
service,  the  mailer  must  select  it  when 
choosing  the  class  of  service  and  use  the 
corresponding  GPL  premium  oversize 
rate  chart. 

623.32  Size 

All  GPL  packages  must  be  large 
enough  to  accommodate  the  necessary 
labels  and  customs  forms  on  the  address 
side.  The  maximum  length  of  GPL 
packages  is  60  inches.  The  maximum 
length  and  girth  combined  is  108 
inches.  ^ 

GPL  premium  packages  to  Japan,  with 
the  length  more  than  60  inches,  up  to  a 
maximum  length  plus  girth  of  108 
inches/must  be  mailed  as  GPL  premium 
oversize.  To  use  the  GPL  premium 
oversize  service,  the  mailer  must  select 
GPL  premium  oversize  service  when 
selecting  the  class  of  service  and  use  the 
corresponding  GPL  premium  oversize 
rate  chart.  GPL  premium  packages 
longer  than  60  inches,  up  to  length  plus 
girth  of  108  inches,  will  be  returned  to 
the  mailer  for  remailing  if  GPL  premium 
oversize  service  is  not  selected. 

Exceptions:  Maximum  size  for 
Germany  is  length  47  inches,  height  23 
inches,  and  width  23  inches;  for  Japan 
standard  packages  weighing  less  than  1 
pound,  the  maximum  length  is  24 
inches  with  a  combined  maximum 
length,  depth,  and  height  of  36  inches; 
maximum  size  for  Australia  for 
premium  items  is  36  inches  maximum 
length  and  a  maximum  length  and  girth 
combined  of  79  inches  and  for  standard 
items  is  42  inches  maximum  length  and 
a  maximum  length  and  girth  combined 
of  79  inches. 


623.4     Postage 

***** 

623.444     Surcharge 

If  a  mailer  does  not  send  10,000 
packages  of  combined  volumes  to  GPL 
destination  countries  in  any  year  of 
mailing,  an  $11  per  package  surcharge 
will  be  applied.  The  mailer  must  use  the 


premium  level  of  service  for  all 
packages  in  any  year  it  does  not  mail 
10,000  GPL  packages.  The  Postal 
Service  will  review  a  mailer's  volume 
aimually  after  its  first  complete  year  of 
mailing,  based  on  the  previous  1 3 
complete  accounting  periods  of  mailing. 
The  siu-charge  will  be  effective  30  days 
thereafter. 

626    Services  Available 

626.1     Delivery  Options 

Delivery  options  vary  according  to 
destination  country,  as  set  forth  below. 

626.11  Premium  Service 

Premium  service  is  available  to  all 
countries  except  France  and  countries 
in  the  EU.  Packages  sent  through 
premium  service  are  transported  to  the 
destination  country  by  air  where  they 
receive  special  handling  and  expedited 
delivery.  The  mailer  can  track  premiiun 
service  packages  through  the  GPL 
website  as  well  as  reports  of  delivery 
performance  furnished  to  the  mailer  in 
the  formats  and  at  the  frequencies 
agreed  upon  by  the  Postal  Service  and 
the  mailer. 

626.12  Standard  Service 

Standard  ser\'ice  is  available  to 
Argentina,  Australia,  Canada,  France, 
Japan,  Mexico,  Singapore,  and  Great 
Britain.  Packages  sent  through  standard 
service  are  transported  to  the 
destination  country  by  air  (or  a 
combination  of  air/ground  to  Canada) 
for  delivery.  The  mailer  can  track 
standard  service  packages  through 
dispatch  from  the  GPL  processing 
facility  for  Japan  and  through  delivery 
for  Great  Britain,  Singapore,  and 
Canada.  In  Mexico,  standard  service 
provides  for  customer  pick  up  of  parcels 
at  selected  secured  customer  service 
centers  with  tracking  to  pick  up. 


626.2    Merchandise  Return  Service 

626.21     Japan 

Merchandise  return  service  is 
available  from  Japan.  The  mailer  or  the 
recipient  is  responsible  for  returning 
merchandise  to  the  designated  Japanese 
return  center  where  packages  will  be 
opened  and  the  contents  consolidated 
for  return  to  the  United  States.  The 
mailer  will  receive  a  daily  electronic 
notification  of  returns.  Returned 
merchandise  will  be  shipped  to  the 
mailer  on  a  mutually  agreed-upon 
schedule. 

626.211     Merchandise  Return  Reply 
Service 

The  mailer  may  use  merchandise 
return  reply  service  (MRRS)  to  pay  the 
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postage  of  its  customers'  retiun  of 
merchandise  to  the  return  center  in 
Japan.  For  each  package  using  MRRS, 
the  mailer  will  be  charged  the  postage 
for  getting  the  package  from  the 
customer  to  the  return  center  and  a 
handling  fee  of  $1.50. 
***** 

626.22     Great  Britain  and  the 
European  Union 

A  return  merchandise  service  is 
available  to  mailers  that  mail  GPL 
shipments  to  Great  Britain  and  the  EU. 
The  returns  agent  will  open  and  inspect 
the  contents  of  each  box  and  process  for 
retiun  to  the  United  States.  The  returns 
agent  may  apply  for  a  refund  of  duties 
and  taxes  from  Great  Britain  customs. 
The  packages  will  then  be  sent  to  the 
mailer's  designated  center  for  returns  in 
the  United  States.  The  return  prices  per 
parcel  are  detailed  in  the  GPL  rate 
charts  in  the  Individual  Country 
Listings. 
***** 

626.3    Insurance  and  Indemnity 


626.322    Mexico,  Great  Britain,  and 
Countries  in  the  EU 

Packages  sent  through  standard 
service  to  Mexico,  Great  Britain,  and 
countries  in  the  EU  are  insured  against 
loss,  damage,  or  rifling  at  no  additional 
cost.  Indemnity  payments  are  subject  to 
the  provisions  of  DMM  S500.  Standard 
service  packages  are  not  insured  against 
delay  in  delivery.  Neither  indemnity 
payments  nor  postage  refunds  will  be 
made  in  the  event  of  delay. 
***** 

626.4    Customs 

626.41  Customs  Forms 

All  necessary  customs  forms  are 
automatically  generated  by  the  Postal 
Service's  GPL  computer  system.  The 
Postal  Service  will  print  the  necessary 
customs  forms  and  affix  them  to  the 
mailer's  packages  after  it  scans  the 
mailer-printed  barcode  on  each  package 
and  correlates  the  barcode  with  the 
package-specific  information 
transmitted  electronically. 

626.42  Customs  Clearance 

The  customs  preadvisory  system 
(CPAS)  electronically  collects  package- 
specific  data  to  facilitate  customs 
requirements  in  the  destination  country. 
For  all  destination  coimtries  except 
China,  Japan,  Hong  Kong,  and 
Singapore,  CPAS  electronically  advises 
agents  in  the  destination  country  of  the 
contents  of  each  package  and 
determines  the  duties  and  taxes  for  each 


item  in  the  package.  Recipients  oi 
merchandise  must  designate  the  Postal 
Service  and  its  agents  as  the  recipients' 
agents  for  customs  clearance. 

626.421  Customs  Clearance  Services 

CPAS  determines  the  applicable 
duties  and  taxes  due  in  each  destination 
country  for  each  item  based  upon  the 
international  Harmonization  "Tariff 
Schedule  (HTS)  code  assigned  to  each 
item  mailed  in  a  package.  The  Postal 
Service  will  provide  the  destination 
coimtry  customs  agency  with  the  HTS 
codes  and  applicable  duties  and  taxes 
for  each  item. 

626.422  Information  Provided  by  the 
Mailer 

Prior  to  the  first  mailing,  the  mailer 
must  provide  to  the  Postal  Service  the 
following  required  information 
electronically  (preferred)  or  printed 
copy  and  may  provide  the  following 
optional  information  concerning  the 
merchandise  it  will  be  sending: 

a.  Required  information: 

1.  SKU  and  product  name  and 
description. 

2.  Country  of  origin  of  each  item 
(required  for  all  coiuitries  except  Japan 
and  GPL-EU  coimtries). 

3.  Product  composition  and 
characteristics.  ^ 

4.  Catalog  or  product  information 
sheets. 

b.  Optional  information: 

1.  Existing  full  or  partial  HTS  code  for 
each  item. 

2.  Customs  description  of  each  item. 

3.  The  niunber  of  SKU  items  to  be 
assessed  duties  and  taxes. 

4.  Digitized  pictiues  (for  Europe). 

5.  Country  of  origin  of  each  item  for 
Japan  and  GPL-EU  countries. 

626.423  Payment  of  Customs 
Clearance  Services  Fees 

a.  In  each  calendar  year,  the  Postal 
Service  will  assign,  at  no  cost  to  the 
mailer,  the  HTS  code  and  applicable 
duties  and  taxes  for  2,500  items.  For  all 
additional  items,  the  Postal  Service  wiU 
charge  the  mailer  for  this  service  in 
accordance  with  a  binding  written 
proposal  provided  to  the  mailer  prior  to 
commencing  the  customs  clearance 
service.  The  Postal  Service  will  base  its 
estimate  upon  whether  and  to  what 
extent  the  mailer  provides  the  required 
and  optional  information  in  626.422. 
The  proposal  will  state  the  number  of 
hours  needed  to  complete  the  customs 
clearance  service  process  before  the  first 
mailing.  The  Postal  Service  will  charge 
the  amount  in  the  proposal  unless  the 
mailer  fails  to  provide  the  information 
it  promised  or  the  number  of  items 
assessed  duties  and  taxes  differs  from 


the  number  estimated  by  the  mailer.  In 
that  event,  the  Postal  Service  will  charge 
the  mailer  for  the  number  of  hours 
needed  to  complete  the  customs 
clearance  process  at  the  rate  of  $250  per 
hour. 

b.  If  the  customs  clearance  process 
has  not  been  previously  completed  prior 
to  a  mailing,  the  Postal  Service  will 
provide  one  hour  of  customs  clearance 
services  each  month  at  no  additional 
charge.  If  the  customs  clearance  process 
for  such  items  takes  more  than  one  hour 
per  month  and  the  Postal  Service  has 
completed  the  process  for  more  than 
2.500  items,  the  Postal  Service  will 
charge  the  mailer  for  the  number  of 
hours  needed  to  complete  the  customs 
clearance  process  at  the  rate  of  $250  per 
hour. 

c.  The  mailer  will  pay  the  Postal 
Service  for  these  services  in  a  manner 
and  within  the  time  agreed  to  by  the 
Postal  Service  and  the  mailer  in  the  GPL 
Service  Agreement. 

626.43     Payment  of  Customs  Duty 

626.431     All  Countries  Except  China, 
lapan.  Hong  Kong,  and  Singapore 

For  all  countries  except  China,  Japan, 
Hong  Kong,  and  Singapore,  the  Postal 
Service  will  arrange  payment  of  customs 
duty  on  behalf  of  the  recipient  at  the 
time  the  merchandise  enters  the  coimtry 
of  destination.  Any  banking  costs  or 
foreign  exchange  fees  applicable  to  the 
customs  payments  will  be  charged  to 
the  mailer.  The  Postal  Service  will 
notify  the  mailer  electronically  of  the 
amount  of  duty  and  fees  paid,  and  the 
mailer  will  reimburse  the  Postal  Service 
in  a  manner  and  within  a  time  agreed 
between  the  mailer  and  the  Postal 
Service.  Because  of  the  need  to  have 
funds  available  for  customs  at  the  time 
of  clearance  in  Brazil,  Chile,  and 
Mexico,  mailers  must  make  an  advance 
deposit  prior  to  the  first  mailing  to  cover 
anticipated  duties  and  taxes  in  addition 
to  postage.  For  subsequent  mailings,  this 
account  must  be  replenished  by  the 
mailer  after  the  actual  amount  of  duties 
and  taxes  are  assessed.  The  mailer  is 
responsible  for  collecting  duties  and 
taxes  from  the  recipient.  (This  can  be 
done  when  payment  for  the  order  is 
made.)  For  Mexico,  GPL  mailers  will 
pay  customs  the  day  after  the  shipments 
arrive  in  customs,  through  a 
preauthorized  automated  clearinghouse 
debit  program  (ACH).  GPL  mailers  must 
agree  to  allow  the  Postal  Service  to  debit 
their  designated  bank  account  through 
the  ACH  debit  program  to  pay  these 
charges. 
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626.432     China.  Tapan  Hone  Kong,  and 
Singapore 

In  China,  Japan,  Hong  Kong,  and 
Singapore  any  customs  duties  and  fees 
will  be  collected  from  the  recipient  at 
the  time  of  delivery. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  00-18075  Filed  7-17-00:  8:45  am) 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPP-301014:  FRL-6594-6J 

PIN  2070-AB78 

Trifioxystrobin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  trifioxystrobin  regulated 
as  trifioxystrobin  and  the  free  form  of  its 
acid  metabolite  CGA-321113  in  or  on 
almond  nutmeat,  almond  hulls,  dried 
hops  cones,  sugar  beet  roots,  sugar  beet 
tops,  sugar  beet  dried  pulp,  sugar  beet 
molasses,  potato  tubers,  wheat  grain, 
wheat  forage,  wheat  hay,  wheat  straw, 
wheat  bran,  and  aspirated  grain 
fractions.  Novartis  Crop  Protection,  Inc. 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  July 
18,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301014,  must  be  received 
by  EPA  on  or  before  September  18, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  I'nit  VI.  of  the 
SUPPLEMENTARY  INFORMATION  section.  To 
ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
301014  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-7740  and  e-mail  address:  giles- 
parker.cynthia@epa.gov 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industried  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Docunient  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301014.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  offic.'al  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 


comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  1 7, 
1998  (63  FR  43937)  (FRL-6018-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996'  (FQPA)  (Public  Uw  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP)  8F4955  for  tolerances  by 
Novartis  Crop  Protection,  Inc.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Novartis  Crop 
Protection,  Inc.,  the  registrant.  An 
amendment  to  the  notice  of  filing  was 
published  in  the  Federal  Register  of 
August  26,  1999  (64  FR  46680)  (FRL- 
6099-8)  which  revised  proposed 
tolerance  levels  and  added  the 
metabolite  CGA-321113.  No  comments 
were  received  in  response  to  the 
amendment. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
fungicide  trifioxystrobin  and  the  free 
form  of  its  acid  metabolite  CGA-321113, 
in  or  on  almond  nutmeat  at  0.04  parts 
per  million  (ppm),  almond  hulls  at  3.0 
ppm,  dried  hops  cones  at  11.0  ppm, 
sugar  beet  roots  at  0.1  ppm,  sugar  beet 
tops  at  4.0  ppm,  sugar  beet  dried  pulp 
at  0.4  ppm,  sugar  beet  molasses  at  0.2 
ppm.  potato  tubers  at  0.04  ppm,  fruiting 
vegetables  at  0.5  ppm,  wheat  grain  at 
0.05  ppm,  wheat  forage  at  0.3  ppm, 
wheat  hay  at  0.2,  wheat  straw  at  5.0 
ppm,  and  aspirated  grain  fractions  at  5.0 
ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
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to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

HI  Aggregate  Risk  Assessment  and 
IJetermination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  trifloxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  combined  residues  of 
trifloxystrobin  and  the  free  form  of  its 
acid  metabolite  CGA-321113  on  almond 
nutmeat  at  0.04  ppm,  almond  hulls  at 
3.0  ppm,  dried  hops  cones  at  11.0  ppm, 
sugar  beet  roots  at  0.1  ppm,  sugar  beet 
tops  at  4.0  ppm,  sugar  beet  dried  pulp 
at  0.4  ppm,  sugar  beet  molasses  at  0.2 
ppm,  potato  tubers  at  0.04  ppm,  fruiting 
vegetables  at  0.5  ppm,  wheat  grain  at 
0.05  ppm,  wheat  forage  at  0.3  ppm, 
wheat  hay  at  0.2,  wheat  bran  at  0.15 
ppm,  and  aspirated  grain  fractions  at  5.0 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  residts  of 
toxicity  studies  for  trifloxystrobin  are 
listed  below: 

1.  Subchronic-Feeding  Study — Rat. 
The  No  Observed  Adverse  Effects  Level 
(NOAEL)  was  500  ppm  (30.6-32.8 
milligrams/kilogram/day  (mg/kg/day). 
Decreased  body  weight,  hypertrophy  of 
hepatocytes  in  males  and  pancreatic 
atrophy  were  observed  at  the  Lowest 
Observed  Adverse  Effects  Level 
(LOAEL)  of  2.000  ppm  (127-133  mg/kg/ 
day). 

2.  Subchronic-Feeding  Study — 
Mouse.  The  NOAEL  was  500  ppm  (76.9- 
110  mg/kg/day).  Increased  liver  weights 


and  necrosis  of  hepatocytes  were 
observed  at  the  LOAEL  of  2,000  ppm 
(315-425  mg/kg/day). 

3.  Subchronic-Feeding  Study —  Dog. 
The  NOAEL  was  30  mg/kg/day. 
Increased  liver  weight  and  hepatocyte 
hypertrophy  in  males  were  observed  at 
the  LOAEL  of  150  mg/kg/day. 

4.  28-Day  Derma]  Toxicity  Study- 
Rat.  The  NOAEL  was  100  mg/kg/day. 
Increased  liver  and  kidney  weight  were 
observed  at  the  LOAEL  of  1,000  mg/kg/ 
day. 

5.  Developmental  Toxicity  Study — 
Rat.  The  maternal  NOAEL  was  10  mg/ 
kg/ day.  Decreased  body  weight  gain  and 
food  consumption  were  observed  at  the 
maternal  LOAEL  of  100  mg/kg/day.  The 
developmental  NOAEL  was  1,000  mg/ 
kg/day.  No  developmental  effects  were 
observed.  The  developmental  LOAEL 
was  equal  to  or  greater  than  1 ,000  mg/ 
kg/day. 

6.  Developmental  Toxicity  Study — 
Rabbit.  The  maternal  NOAEL  was  10 
mg/kg/day.  Decreased  mean  body 
weights  and  decreased  mean  body 
weight  gain  (compared  to  control),  food 
consumption  and  efficiency  were 
observed  at  the  maternal  LOAEL  of  50 
mg/kg/day.  The  developmental  NOAEL 
was  250  mg/kg/day.  Skeletal  anomolies 
were  observed  at  the  Developmental 
LOAEL  of  500  mg/kg/day. 

7.  Reproductive  Toxicity  Study—  Rat. 
The  parental  NOAEL  was  50  ppm  (3.8 
mg/kg/day).  Decreased  mean  body 
weight  and  decreased  mean  weight  gain 
(compared  to  control),  decreased  food 
consumption,  and  increased  incidence 
of  liver,  kidney  and  spleen  effects  were 
observed  at  the  parental  LOAEL  of  750 
ppm  (55.3  mg/kg/day).  The  reproductive 
NOAEL  was  1,500  ppm  (110.6  mg/kg/ 
day).  The  reproductive  LOAEL  was 
greater  than  1,500  ppm  (110.6  mg/kg/ 
day). 

8.  Chronic-Feeding  Study —  Dog.  The 
NOAEL  was  5  mg/kg/day.  Increased 
clinical  signs,  increased  liver  weight 
and  hepatocellular  hypertrophy  were 
observed  at  the  LOAEL  of  50  mg/kg/day. 

9.  Carcinogenicity  Study —  Mouse. 
The  NOAEL  was  300  ppm  (39.4  mg/kg/ 
day).  Liver  effects  were  observed  at  the 
LOAEL  of  1.000  ppm  (131.1  mg/kg/day). 

10.  Chronic  Toxicity/Carcinogenicity 
Study—  Rat.  The  NOAEL  was  250  ppm 
(9.81-11.37  mg/kg/day).  Decreased 
mean  body  weight  and  decreased  mean 
body  weight  gain  (compared  to  control) 
were  observed  at  the  LOAEL  of  750  ppm 
(29.7-34.5  mg/kg/day). 

11.  Gene  Mutation  Study — 
Salmonella.  Negative. 

12.  Gene  Mutation  study —  Chinese 
Hamster  Cultured  V-79.  Positive. 


13.  Structural  Chromosome 
Aberration-Micronucleus  study — 
Mouse.  Negative. 

14.  Structural  Chromosome 
Aberration-Cytogenetics  study — 
Chinese  Hamster.  Negative. 

15.  DNA  Repair  study-hepatocytes — 
Rat.  Negative. 

16.  Acute  Oral  Neurotoxicity  study — 
Rat  The  NOAEL  and  LOAEL  could  not 
be  determined. 

17.  Metabolism  study — Rat.  The  Ussue 
half-lives  ranged  from  13  to  42  hours. 
The  highest  residues  were  found  in 
liver,  kidneys,  spleen  and  blood.  The 
parent  compound  was  extensively 
metabolized  to  approximately  35 
metabolites. 

B.  Toxicohgical  Endpoints 

The  following  endpoints  were  used  in 
the  the  risk  assessments  for 
trifloxystrobin. 

1.  Acute  toxicity — Dietary 
Developmental  Toxicity  Study — 
Rabbits.  The  developmental  NOAEL 
was  250  mg/kg/day.  The  endpoint  was 
an  increase  in  fetal  incidence  of  fused 
stemebrae  1#3  and  1#4  at  a  LOAEL  of 
500  mg/kg/day.  The  uncertainty  factor 
(UF)  was  100  based  on  intraspecies  and 
interspecies  variation.  The  acute 
reference  dose  (RfD)  was  2.5  mg/kg/day; 
the  acute  population  adjusted  dose 
(aPAD)  was  2.5  mg/kg/day.  In  the  study 
selected,  the  developmental  effects  were 
presmned  to  occur  after  a  single 
exposure.  Since  this  is  an  in  utero  effect 
it  is  applicable  only  to  the  population 
subgroup,  females  13+  years. 

2.  Short-  and  intermediate-term 
toxicity—  28-Day  Dermal  Toxicity 
Study—  Rats.  The  systemic  NOAEL  was 
100  mg/kg/day.  The  endpoint  was  an 
increase  in  liver  and  kidney  weights  at 

a  LOAEL  of  1,000  mg/kg/day. 

3.  Long-term  toxicity.  Long-term 
dermal  exposure  is  not  expected  based 
on  the  proposed  use  pattern.  Therefore, 
a  long  term  dermal  risk  assessment  was 
not  performed. 

4.  Chronic  toxicity — Chronic  Toxicity 
Study—  Dogs.  The  NOAEL  was  5  mg/ 
kg/day.  The  endpoint  was  an  increased 
incidence  of  clinical  signs,  increased 
mean  liver  weight  and  hepatocellular 
hypertrophy  at  a  LOAEL  of  50  mg/kg/ 
day.  The  UF  was  100  for  intraspecies 
and  intraspecies  variation.  The  chronic 
RfD  was  0.05  mg/kg/day;  the  chronic 
PAD  was  0.05  mg/kg/day.  The  chronic 
toxicity  study  in  dogs  was  chosen  for 
the  chronic  dietary  risk  assessment 
because  the  study  is  chronic  and  the 
systemic  NOAEL  is  lower  than  that  in 
the  chronic  rat  study.  Also,  the  toxic 
effects  observed  were  seen  in  the 
chronic  rat  study  and  the  multi- 
generation  reproduction  study  in  rats. 
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5.  Carcinogenicity.  Trifloxystrobin  has 
been  classified  as  a  "not  likely  human 
carcinogen". 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  are  being  established  for  the 
combined  residues  of  trifloxystrobin 
and  the  free  form  of  its  acid  metabolite 
CGA-321113  on  the  following 
commodities:  almond  nutmeat  at  0.04 
ppm,  almond  hulls  at  3  0  ppm,  dried 
hops  cones  at  11.0  ppm.  sugar  beet  roots 
at  0.1  ppm.  sugar  beet  tops  at  4.0  ppm, 
sugar  beet  dried  pulp  at  0.4  ppm,  sugar 
beet  molasses  at  0.2  ppm.  potato  tubers 
at  0.04  ppm,  fruiting  vegetables  at  0.5 
ppm,  wheat  grain  at  0.05  ppm,  wheat 
forage  at  0.3  ppm,  wheat  hay  at  0.2, 
wheat  straw  at  5.0  ppm.  wheat  bran  0.15 
ppm,  and  aspirated  grain  fractions  at  5.0 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
detailed  acute  analysis  estimates  the 
distribution  of  single  exposures  for  the 
overall  U.S.  population  and  certain 
subgroups.  For  this  assessment,  the  only 
population  subgroup  of  concern  for 
acute  dietary  risk  is  Females  13  years 
and  older.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  Continuing  Survey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity.  Each  analysis 
assumes  uniform  distribution  of 
trifloxystrobin  in  the  commodity 
supply.  In  conducting  the  acute  dietary 
risk  assessment,  the  Agency  made 
highly  conservative  assumptions.  One 
hundred  percent  of  proposed  crops  are 
assumed  to  be  treated  with 
trifloxystrobin,  and  this  is  expected  to 
result  in  an  overestimate  of  dietary  risk. 
Therefore,  this  acute  dietary  (food  only) 
risk  assessment  should  be  viewed  as  a 
highly  conservative  risk  estimate. 
Further  refinement  using  anticipated 
residues  or  percent  of  crop  treated  data 
in  conjunction  with  a  Monte  Carlo 
analysis  would  result  in  a  lower  dietary 
exposure  estimate.  In  the  DEEM  acute 
analysis  the  proposed  tolerances  for 
combined  residues  of  trifloxystrobin 
and  CGA-321113  utilized  <  1%  of  the 
aPAD  for  females  13-50  years. 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  chronic  dietary  (food 
only)  risk  assessment,  the  Agency  made 
highly  conservative  assiunptions  which 


resulted  in  an  overestimate  of  human 
dietary  exposure.  One  himdred  percent 
of  proposed  crops  are  assumed  to  be 
treated  with  trifloxystrobin,  and  this  is 
expected  to  result  in  an  overestimate  of 
dietary  risk.  Therefore,  this  chronic 
dietary  (food  only)  risk  assessment 
should  be  viewed  as  a  highly 
conservative  risk  estimate.  Further 
refinement  using  anticipated  residues  or 
percent  of  crop  treated  data  would 
result  in  a  lower  dietary  exposure 
estimate.  Thus,  in  making  a  safety 
determination  for  these  tolerances,  EPA 
takes  into  account  this  highly 
conservative  exposure  assessment.  The 
Agency  is  generally  concerned  with 
chronic  exposiu-es  that  exceed  100%  of 
the  chronic  PAD  (cPAD)  or  chronic  RfD. 
The  proposed  trifloxystrobin  tolerances 
were  used  to  calculate  the  the  exposure 
and  risk  estimate.  The  percentages 
cPAD  utilized  were  15%  for  all  infants 
(<  1  year),  18%  for  children  1-6  years 
old,  and  7.5%  or  lower  for  other 
population  subgroups. 

iii.  Cancer  dietary  risk  from  food 
sources.  Trifloxystrobin  was  classified 
as  a  "not  likely  human  carcinogen." 
Therefore,  a  cancer  risk  assessment  was 
not  conducted. 

2.  From  drinking  water.  EPA  does  not 
have  monitoring  data  available  to 
perform  a  quantitative  dietary  (drinking 
water)  risk  assessment  for 
trifloxystrobin  and  the  free  form  of  its 
acid  metabolite.  In  the  absence  of 
reliable,  available  monitoring  data,  EPA 
uses  models  to  estimate  concentrations 
of  pesticides  in  ground-water  and 
surface  watei .  Drinking  water  estimates 
for  the  parent,  trifloxystrobin,  plus  the 
fi'ee  form  of  its  acid  metabolite  CGA- 
321113,  were  generated  by  the 
Screening  Concentration  in  Ground 
Water  (SCI-GROW)  model.  Conservative 
assumptions  were  built  into  the  ground 
water  scenario  used  by  the  SCI-GROW 
model,  such  as  assiuning  shallow 
ground  water,  coarse  soils  and  high 
levels  of  irrigation.  The  estimate  from 
SCI-GROW  represents  an  upper  bound 
on  the  concentration  of  trifloxystrobin 
in  ground  waters  as  a  result  of 
agricultural  use. 

The  estimate  for  the  parent, 
trifloxystrobin.  using  the  SCI-GROW 
model  is  0.006  part  per  billion  (ppb). 
For  the  primary  metabolite  CGA- 
321113,  the  estimated  value  is  4.9  ppb. 
For  risk  assessment  purposes,  EPA  used 
the  estimates  for  the  primary  metabobte 
(and  not  a  sum  of  parent  plus 
metabolite)  because  the  SCI-GROW 
model  assumes  100%  conversion  from 
parent  to  CGA-321113. 

Estimates  of  concentrations  of 
trifloxystrobin  and  its  metabolite  in 
siu'face  water  were  made  using  the 


generic  expected  environmental 
concentration  (GENEEC)  model.  The 
peak  estimate  for  the  parent, 
trifloxystrobin,  using  the  GENEEC 
model,  ranges  from  5.29  to  5.56  ppb. 
The  56— day  average  for  the  parent 
ranges  from  0.64  to  2.97.  For  the 
primary  metabolite,  the  peak  estimate  is 
47.98  ppb,  and  the  56-day  average 
estimate  is  47.31  ppb.  For  risk 
assessment  purposes,  EPA  used  the 
estimates  for  the  primary  metabolite 
(and  not  a  sum  of  parent  plus 
metabolite)  because  the  GENEEC  model 
assumes  100%  conversion  from  parent 
to  CGA-321113. 

A  Drinking  Water  Level  of 
Comparison  (DWLOC)  is  a  theoretical 
upper  limit  of  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposure  to  that 
pesticide  in  food  and  through 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  toxic  endpoint, 
consumption  and  body  weight.  Different 
populations  will  have  difi^erent 
DWLOCs.  EPA  uses  DWLOCs  internally 
in  the  risk  assessment  process  as  a 
surrogate  measure  of  potential  exposure 
associated  with  pesticide  exposure 
through  drinking  water.  In  the  absence 
of  monitoring  data  for  pesticides,  the 
DWLOC  is  used  as  a  point  of 
comparison  against  conservative  model 
estimates  of  potential  pesticide 
concentration  in  water.  DWLOC  values 
are  not  regulatory  standards  for  drinking 
water.  EPA  has  calculated  DWLOCs  for 
acute  and  chronic  (non-cancer) 
exposure  to  trifloxystrobin  and  the 
primary  metabolite  CGA-321113  for  the 
U.S.  population  and  selected  subgroups. 

The  DWLOC  for  acute  risk  is  75,000 
Hg/1  for  females  13-50  years.  The 
DWLOCs  for  chronic  exposiu^  are  1 ,600 
^g/1  for  the  U.S.  population,  430  p.g/1  for 
all  infants,  1,400  ng/1  for  females  13-50 
years,  and  615  |ig/l  for  children  1-6 
years.  The  estimated  concentrations  of 
trifloxystrobin  in  ground  water,  4.9  |ig/ 
1  and  surface  water,  47  ng/1,  are  less 
than  the  DWLOCs  as  a  contribution  to 
acute  and  chronic  exposing.  The 
estimated  concentrations  of 
trifloxystrobin  and  its  primary 
metabolite  in  ground  and  siuface  water 
are  considered  conservative  estimates. 
Therefore,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
trifloxystrobin  in  food  and  drinking 
water  would  not  result  in  an 
unacceptable  estimate  of  acute  or 
chronic  (non-cancer)  aggregate  human 
health  risk. 

3.  From  non-dietary  exposure. 
Trifloxystrobin,  is  proposed  for  use  on 
the  following  residential  non-food  sites: 
turfgrass  and  ornamentals.  There  are  no 
homeowner  uses  of  trifloxystrobin 
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proposed,  but  residential  lawns  are 
listed  on  the  label  as  sites  which  may  be 
treated  by  a  professional  pesticide 
applicator.  Therefore,  risk  assessments 
(dermal  and  oral)  were  conducted  for 
adults  and  children  who  may  be 
exposed  to  trifloxystrobin  after 
application  by  a  professional  pesticide 
applicator.  Short  and  intermediate-term 
post-application  residential  risk 
estimates  do  not  exceed  EPA's  level  of 
concern.  Margins  Of  Exposure  (MOE) 
range  from  760  to  300.000.  Acute  and 
chronic  aggregate  risk  (food  plus  water) 
estimates  do  not  exceed  EPA's  level  of 
concern.  Short-  and  intermediate-term 
aggregate  risk  estimates  also  do  not 
exceed  EPA's  level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(h)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Trifloxystrobin  belongs  to  a  new  class  of 
fungicides,  the  MAEs  (beta- 
methoxyacryl  esters),  which  are 
synthetic  analogs  of  strobilurin  A,  an 
antifungal  secondary  metabolite  of  the 
fungus  Strobilurus  tenacellus. 
Trifloxystrobin  works  by  interfering 
with  respiration  in  plant  pathogenic 
fungi.  The  site  of  action  of  strobilurin 
compoimds  is  located  in  the 
mitochondrial  respiration  pathway 
between  cytochromes  b  and  cl  at  the 
level  of  the  hydroquinone  binding  site. 
As  a  result  of  this  mode  of  action, 
trifloxystrobin  is  a  potent  inhibitor  of 
fungal  spore  germination  and  mycelial 
growth.  Trifloxystrobin  can  be  referred 
to  more  specifically  as  an 
oximinoacetate. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
trifloxystrobin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  ciunulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  trifloxystrobin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  trifloxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 


Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL.  start 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  To  calcidate  acute 
aggregate  dietary  risk,  high-end 
exposures  from  food  and  drinking  water 
sources  are  compared  to  the  acute  PAD. 
Exposure  to  trifloxystrobin  residues  and 
the  free  form  of  its  acid  metabolite, 
CGA-321113  in  food  will  occupy  no 
more  than  <  1%  of  the  acute  PAD  for 
females  13-50  years.  Acute  dietary  risk 
from  food  was  calculated  for  femades 
13-50  years  because  the  endpoint  upon 
which  the  acute  PAD  is  based  is  on 
developmental  effects.  Residue  levels 
used  for  food-source  dietary  risk 
assessments  were  very  conservative: 
proposed  tolerance  levels  were  used, 
and  100%  crop  treated  was  assumed, 
with  no  refinements.  Acute  dietary 
exposiu-e  estimates  were  calculated  for 
the  95th  percentile.  Estimated  drinking 
water  levels  were  calculated  using 
drinking  water  models  (SCI-GROW  and 
GENEEC)).  Estimated  concentrations  of 
trifloxystrobin  residues  in  surface  and 
ground  water  are  lower  than  EPA's 
DWLOCs.  Therefore,  EPA  does  not 
expect  acute  aggregate  risk  to 
trifloxystrobin  residues  from  acute  food 
and  drinking  water  sources  to  exceed 
EPA's  level  of  concern  for  acute 
aggregate  risk. 

2.  Chronic  risk.  Exposure  to 
trifloxystrobin  and  the  free  form  of  its 
acid  metabolite,  CGA-321113  residues 
in  food  will  occupy  no  more  than  3.5% 
of  the  chronic  PAD  for  adult  population 
subgroups  (females  13-50  years)  and  no 
more  than  18%  of  the  chronic  PAD  for 
infant/children  subgroups  (highest 
subgroup:  children  1-6  years).  Residue 
levels  used  for  food-source  dietary  risk 
assessments  were  not  refined  and  did 
not  incorporate  percent  of  crop  treated. 
Estimated  concentrations  of 
trifloxystrobin  residues  in  surface  and 
ground  water  are  lower  than  EPA's 
DWLOCs.  Estimated  drinking  water 
levels  were  calculated  using  drinking 
water  models.  Chronic  residential 
exposure  of  trifloxystrobin  is  not 
expected.  EPA  does  not  expect  chronic 
aggregate  risk  to  trifloxystrobin  residues 
from  food,  water  and  residential  sources 
to  exceed  EPA's  level  of  concern  for 
chronic  aggregate  risk. 

3.  Short-term  risk.  To  calculate  short- 
term  aggregate  risk,  high-end  residential 
risk  (oral)  is  combined  with  chronic 
food  and  drinking  water  risks.  Since 
trifloxystrobin  causes  the  same  toxic 
effects  but  different  NOAELs  were 
found  across  different  routes,  risks  for 
food,  drinking  water  and  residential 
exposiue  paths  are  combined  to 


estimate  short-term  risk.  Based  on  EPA's 
short-term  aggregate  risk  calculation, 
EPA  does  not  expect  short-term 
aggregate  risk  to  trifloxystrobin  residues 
from  food,  water  and  residential  sources 
to  exceed  EPA's  level  of  concern  for 
short-term  aggregate  risk. 

4.  Intermediate-term  risk.  To  calculate 
intermediate-term  aggregate  risk,  high- 
end  residential  risk  (oral)  are  combined 
with  chronic  food  and  drinking  water 
risks.  Since  trifloxystrobin  causes  the 
same  toxic  effects  but  different  NOAELs 
were  found  across  different  routes,  risks 
for  food,  drinking  water  and  residential 
exposure  paths  are  combined  to 
estimate  intermediate-term  risk.  Based 
on  EPA's  intermediate  term  aggregate 
risk  calculation.  EPA  does  not  expect 
intermediate-term  aggregate  risk  to 
trifloxystrobin  residues  from  food,  water 
and  residential  sources  to  exceed  the 
EPA's  level  of  concern  for  intermediate- 
term  aggregate  risk. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Not  applicable.  There  is  no 
evidence  of  carcinogenicity. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

EPA  determined  the  lOx  safety  factor 
for  the  protection  of  infants  and 
children  should  be  removed.  Based  on 
the  following: 

1 .  The  toxicology  database  is 
complete  for  FQPA  assessment. 

2.  There  is  no  indication  of  increased 
susceptibility  of  rat  or  rabbits  to 
trifloxystrobin.  In  the  developmental 
and  reproductive  toxicity  studies, 
effects  in  the  fetuses/offspring  were 
observed  only  at  or  above  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity. 

3.  It  was  determined  that  a 
developmental  neurotoxicity  study  in 
rats  is  not  required. 

4.  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  drinking  water)  or  nondietary 
exposures  for  infants  and  children  from 
the  use  of  trifloxystrobin. 

rV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  For  plants.  EPA  determined  that  the 
qualitative  nature  of  the  residue  in 
plants  is  adequately  understood  for 
almonds,  hops,  fruiting  vegetables, 
tuberous  and  corm  vegetables,  and  sugar 
beets  based  on  acceptable  studies 
conducted  on  apples,  cuciunbers, 
peanuts  and  a  supplementary  study  on 
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wheat  and  that  these  plant  commodities 
are  of  concern  for  both  regulatory  and 
risk  assessment  purposes.  EPA 
concluded  that  additional  metabolism 
studies  would  be  needed  to  support 
registration  of  trifloxystrobin  and  the 
free  form  of  its  acid  metabolite  CGA- 
321113  on  wheat. 

2.  For  animals.  The  EPA  determined 
that  the  qualitative  nature  of  the  residue 
in  animals  is  adequately  understood 
based  on  acceptable  studies  conducted 
in  goats  and  laying  hens.  It  was 
determined  that  the  total  toxic  residues 
for  animals,  both  for  regulatory  and  risk 
assessment  purposes,  is  trifloxystrobin 
and  the  free  form  of  its  acid  metabolite 
CGA-321113.  Additionally,  the  liver 
contribution  for  metabolite  L7a  (taurine 
conjugate  of  trifloxystrobin)  is  to  be 
included  for  risk  assessment  purposes, 
assuming  equal  toxicity  as 
trifloxystrobin. 

B.  Analytical  Enforcement  Methodology 

EPA  has  completed  a  method 
validation  of  AG-659A  on  apples,  wet 
apple  pomace,  grapes,  summer  squash, 
peanut  hay.  peanuts,  cow  liver,  cow 
milk  and  raisins,  and  concluded  that 
AG— 659A  is  suitable  for  enforcement  of 
trifloxystrobin  and  the  free  form  of  its 
aiid  metabolite  in  plant  and  animal 
commodities.  Method  AG-659A  is  the 
proposed  analyticed  method  for  the 
enforcement  of  trifloxystrobin  in  plant 
and  animal  commodities.  It  supersedes 
Method  AG-659.  Compared  to  AG-659, 
AG-659A  also  includes  extractability 
and  accountability  of  ''*C-CGA-2  79202 
in  animal  matrices,  minor  changes,  and 
suggestions  resulting  from  the 
independent  laboratory'  validation  (ILV) 
to  improve  the  ruggedness  of  the 
method.  Method  AG— 659A  has  been 
validated  by  the  petitioner  for  both 
trifloxystrobin  and  its  acid  metabolite 
CGA-321113.  This  method  adequately 
recovers  residues  of  trifloxystrobin  and 
CGA-321113,  usually  with  a  limit  of 
quantitation  (LOQ)  of  0.02  ppm. 

C.  Magnitude  of  Residue 

1.  Crop  field  trials.  The  field  trials 
were  adequate  in  number, 
geographically  representative,  and 
reasonably  reflected  the  proposed  use 
patterns.  In  all  cases,  the  tolerances  EPA 
recommended  were  for  combined 
residues  of  trifloxystrobin  and  the  free 
form  of  its  acid  metabolite  CGA-321113. 

i.  Almond  EPA  recommended  for  a 
0.04  ppm  tolerance  in/on  almond 
nutmeats  and  3.0  ppm  in/on  almond 
hulls. 

ii.  Fruiting  vegetables.  Additional 
residue  data  would  be  needed  to 
support  future  registrations  for  fruiting 


vegetables.  In  the  interim,  EPA 
recommended  for  a  0.5  ppm  tolerance. 

iii.  Hops.  EPA  recommended  for  a 
11.0  ppm  tolerance  in/on  hops,  dried 
cones. 

iv.  Potato.  EPA  recommended  for  a 
tolerance  of  0.04  ppm  (based  on  LOQs). 

V.  Sugar  beet.  EPA  recommended  for 
a  0.1  ppm  tolerance  on  sugar  beet  roots 
and  4.0  ppm  on  sugar  beet  tops. 

vi.  Wheat.  EPA  recommenaed  at  0.05 
ppm  on  wheat  grain,  0.3  ppm  on  wheat 
forage,  0.2  ppm  on  wheat  hay,  5.0  ppm 
on  wheat  straw. 

vii.  Aspirated  grain  fractions.  EPA 
recommended  for  a  5.0  ppm  tolerance. 

2.  Processed  commodities.  In  all 
cases,  the  tolerances  EPA  recommended 
were  for  combined  residues  of 
trifloxystrobin  and  the  free  form  of  its 
acid  metabolite  CGA-321113. 

i.  Sugar  beet.  No  concentration  of 
residues  occurred  in  refined  sugar;  no 
tolerance  is  required.  EPA 
recommended  a  0.2  ppm  in  molasses 
and  0.4  ppm  in  dried  beet  pulp. 

ii.  Potato.  No  concentration  of 
residues  occured  in  flakes  and  chips, 
and  no  tolerances  are  required.  Residues 
for  wet  peel  were  lower  than  the 
tolerance  level  recommended  for  potato, 
hence,  no  tolerance  for  wet  peel  is 
required. 

iii.  Tomato.  No  concentration  of 
residues  occurred  in  puree;  no  tolerance 
is  required.  No  tolerance  on  tomato 
paste  is  required,  pending  residue  data 
reflecting  the  maximum  application 
rate. 

iv.  Wheat.  No  concentration  of 
residues  occurred  in  germ,  middlings, 
shorts,  and  floiu".  EPA  recommended 
tolerance  of  0.15  ppm  on  bran  and  5.0 
ppm  on  aspirated  grain  fractions. 

3.  Residues  in  poultry  and  eggs.  Based 
on  the  poultry  metabolism  study,  EPA 
concluded  that  finite  residues  of 
trifloxystrobin  are  not  expected  in 
poultry  commodities.  Thus,  poultry 
feeding  data  and  tolerances  for  poultry 
commodities  are  not  required  at  this 
time. 

4.  Residues  in  meat  and  milk.  A  dairy 
cattle  feeding  study  W6is  conducted  at 
levels  equivalent  to  2,  6,  and  20  ppm  in 
the  diet  (mg/kg  diet  on  a  dry  weight 
basis).  Because  the  highest  feeding  level 
was  only  3— 4x  the  calculated  maximum 
theoretical  dietary  burden  (6.2  ppm, 
beef  cattle;  4.9  ppm.  dairy-  cattle)  and 
because  residues  of  trifloxystrobin  and 
the  acid  metabolite  CGA-321113  were 
detected  in  fat  at  this  feeding  level,  EPA 
concluded  that  animal  commodity 
tolerances  were  needed.  Based  on  LOQs 
each  for  parent  and  CGA-321113  of  0.01 
ppm  for  milk  and  0.02  ppm  for  other 
animal  commodities,  EPA  has 
established  a  0.02  ppm  LOQ  tolerance 


for  combined  residues  of  trifloxystrobin 
and  the  free  form  of  its  acid  metabolite 
CGA-321113  in  milk  and  a  0.05  ppm 
combined  residue  tolerance  for  the 
meat,  fat  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses  and  sheep.  For  risk 
assessment  purposes  only.  0.1  ppm 
trifloxystrobin-equivalent  residue  is 
used  for  liver.  This  value  is  based  on  the 
sum  of  the  liver  contribution  of 
metabolite  L7a  (estimated  at  ca  0.05 
ppm  trifloxystrobin  equivalent,  adjusted 
to  a  Ix  feeding  level  from  the  goat 
metabolism  study,  TEMP-'^C  label)  plus 
that  of  the  recommended  0.05  ppm 
tolerance  for  the  combined  residues  of 
trifloxystrobin  and  CGA-321113  in  meat 
byproducts. 

D.  International  Residue  Ldmits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  established  for  trifloxystrobin. 
Harmonization  is  thus  not  an  issue  at 
this  time. 

E.  Rotational  Crop  Restrictions 

An  acceptable  confined  rotational 
crop  study  was  submitted.  The 
predominant  metabolite,  trifluoroacetic 
acid,  is  not  of  concern  at  the  (<  0.2  ppm) 
levels  reported.  Quantifiable  residues  (> 
0.02  ppm)  of  trifloxystrobin  and  CGA- 
321113  are  not  expected  in/on  crops 
rotated  at  a  30-day  plantback  interval. 
Nonetheless,  the  petitioner  did  submit 
new  data  on  field  accumulation  in 
rotational  crops.  Trifloxystrobin  (as 
CGA-2  79202  50  WG)  was  applied  to 
squash  or  cuciunbers  as  a  post-foliar 
spray  four  times  at  7-day  intervals  at 
0.25  lb  active  ingredient/acre  (ai/A/) 
application  for  a  maximum  rate  of  1.0  lb 
ai/A/season.  The  last  application 
occurred  on  the  day  of  primary  crop 
harvest.  Rotational  crops  were  planted 
30-31,  and  120  days  after  the  last 
application.  The  following  rotational 
crops  were  planted:  leaf  lettuce,  turnips, 
and  wheat.  Crops  were  grown  under 
normal  agricultural  conditions.  Samples 
of  the  appropriate  RACs  were  collected 
at  normal  harvest  maturity,  frozen,  and 
maintained  frozen  (approximately  -20° 
C)  until  analysis  using  method  AG- 
659A.  The  LOQ  for  both  analytes  were 
0.02  ppm.  Residues  of  trifloxystrobin 
and  its  acid  metabolite  CGA-321113 
were  all  less  than  the  LOQ  in  all  crops 
planted  at  30-31  days  after  the  last 
application.  The  revised  draft  Flint* 
label  (EPA  Reg.  100-919)  proposes  a  30- 
day  plantback  restriction  for  crops  not 
listed  on  the  label  and  would  permit 
treated  areas  to  be  replanted 
immediately  following  harvest  with  any 
crop  listed  on  the  label  (pome  fruits, 
grapes,  cucurbit  vegetables,  almonds, 
fruiting  vegetables,  hops,  potatoes,  sugar 
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beets,  and  wheat).  For  the  Stratego* 
labels,  celery,  cereals,  com,  pineapple, 
and  sugarcane  may  be  replanted  30  days 
after  the  last  application:  for  all  other 
crops,  a  105-day  plantback  interval 
must  be  observed.  The  proposed 
plantback  restrictions  for  Flint*  and 
Stratego*  are  adequate  and  no  rotational 
crop  tolerances  need  to  be  proposed, 
provided  that  rotational  crop 
restrictions  of  the  Stratego*  labels  are 
compatible  with  those  of  the 
propiconazole  labels. 

v.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  trifloxystrobin 
and  the  free  form  of  its  acid  metabolite 
CGA-321113  in/on  almond  nutmeat  at 
0.04  ppm,  almond  hulls  at  3.0  ppm, 
dried  hops  cones  at  11.0  ppm,  sugar 
beet  roots  at  0.1  ppm,  sugar  beet  tops  at 
4.0  ppm,  sugar  beet  dried  pulp  at  0.4 
ppm,  sugar  beet  molasses  at  0.2  ppm, 
potato  tubers  at  0.04  ppm,  fruiting 
vegetables  at  0.5  ppm,  wheat  grain  at 
0.05  ppm,  wheat  forage  at  0.3  ppm, 
wheat  hay  at  0.2,  wheat  straw  at  5.0 
ppm,  wheat  bran  0.15  ppm,  and 
aspirated  grain  fractions  at  5.0  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensine  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-301014  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  wrriting,  and  must  be 


mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  18,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedxu-es  set  forth  in 
40  CFR  part  2.  A  copy  of  die 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Room  M3708, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  yoiu^  copies, 
identified  by  docket  number  OPP- 
301014,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PRIB  described  in  Unit 
I.B.2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  yoiu-  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries.  \ 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  EPA, 
resolve  one  or  more  of  such  issues  in 
favor  of  the  requestor,  taking  into 
account  imcontested  claims  or  facts  to 
the  contrary;  and  resolution  of  the 
factual  issues(s)  in  the  manner  sought 
by  the  requestor  would  be  adequate  to 
justify  the  action  requested  (40  CFR 
178.32). 

Vll.  Re^lator>  .\.ssessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Re\iew  (58  PR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
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unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  require  0MB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
INTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
lex'els  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 


Vrn.  Submission  to  ronurfss  an(J  the 
ComptrolU'r  (ttricrai 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fciirness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  m  40  ChR  i'art  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  29.  2000. 
lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  autliority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a),  and 
371. 

2.  Section  180.555  is  amended  by 
alphabetically  adding  the  following 
entries  to  the  table  in  paragraph  (a)  to 
read  as  follows: 

§  ■  80  555    Trifloxystrobin;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 

million 


Almond,  hulls  , 

Almond,  nutmeat  

Aspirated  grain  fractions 

*  *  • 

Fruiting  vegetables  

*  •  • 

Hops,  dried  cones  

•  •  • 

Potato,  tut>ers  

•  •  • 

Sugar  beet,  dried  pulp  ... 
Sugar  beet,  molasses  .... 
Sugar  beet,  roots  


3.0 

0.04 


5.0 


0.5 


11.0 


0.04 


0.4 
0.2 

0.1 


Sugar  beet,  tops 4.0 

Wheat,  bran  0.15 

Wheat,  forage 0.3 

Wheat,  grain  0.05 

Wheat,  hay  0.2 

Wheat,  straw 5.0 


(FR  Doc.  00-18100  Filed  7-17-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

4C  CCP  Pa-  ISO 
[OPP-301015;  FRL-6594-8] 

RIN  2070-AB78 

Vinclozolin;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
vinclozolin,  3-(3,5-dichlorophenyl)-5- 
ethenyl-5-methyl-2,4-oxazolidinedione 
and  its  metabolites  containing  the  3,5- 
dichloroaniline  moiety  in  or  on  the  raw 
agricultiual  commodities:  succulent 
beans  at  2.0  parts  per  million  (ppm); 
canola  at  1.0  ppm;  eggs,  milk,  and  the 
meat,  fat,  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.05 
ppm;  and  in  the  meat,  fat,  and  meat 
byproducts  of  poultry  at  0.1  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  September  30,  2003.  BASF 
Corporation  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  July 
18,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301015,  must  be  received 
by  EPA  on  or  before  September  18, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301015  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9354;  and  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
vvrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entrv  for  this  document  under 
the  "Federal  Register — Enviromnental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301015.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 


the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  21, 
2000  (65  FR  78)  {FRL-6555-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (PubUc  Uw  104- 
1 70)  announcing  the  filing  of  a  pesticide 
petition  (PP  0F6079)  for  tolerances  by 
BASF  Corporation,  Agricult\u-al 
Products,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709.  This  notice 
included  a  sununary  of  the  petition 
prepared  by  BASF  Corporation,  the 
registrant.  In  addition,  on  June  2,  2000, 
the  Agency  added  a  supplemental 
notice  of  filing  to  the  docket  which 
summarized  the  toxicity  and  risk 
associated  with  the  proposed  tolerances. 
The  Agency  received  comments  from 
the  Natural  Resources  Defense  Coimcil 
(NRDC),  Earthjustice  Legal  Defense 
Fund  (EJLDF),  and  BASF  Corporation. 
The  comments  from  outside  parties  are 
summarized  in  Unit  W  below,  followed 
by  the  Agency's  response. 

The  petition  requested  that  40  CFR 
180.380  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
fungicide  vinclozolin,  3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione  and  its  metabolites 
containing  the  3,5-dichloroaniline 
moiety,  in  or  on  succulent  beans  at  2.0 
ppm  and  canola  at  1.0  ppm.  The 
petition  was  later  amended  to  request 
tolerances  on  eggs,  milk,  and  the  meat, 
fat,  and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  0.05  ppm  and 
in  the  meat,  fat,  and  meat  byproducts  of 
poultry  at  0.1  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  Umit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu^  to  the  pesticide 
chemical  residue,  including  all 


anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposxu-e  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

in.  A^regate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
combined  residues  of  vinclozolin  in  or 
on  succulent  beans  at  2.0  ppm;  canola 
at  1.0  ppm;  eggs,  milk,  and  the  meat,  fat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  0.05  ppm; 
and  the  meat,  fat,  and  meat  byproducts 
of  poultry  at  0.1  ppm.  EPA's  assessment 
of  the  exposiu^s  and  risks  associated 
with  establishing  the  tolerance  follows.  . 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the    " 
toxic  effects  caused  by  vinclozohn  are 
discussed  in  this  unit. 

1,  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  placed  technical 
vinclozohn  in  toxicity  category  fV  for 
acute  oral  toxicity  (LD50  of  >  10,000  mg/ 
kg),  and  acute  inhalation  toxicity  (LC50 
of  29,1  mg/1);  and  toxicity  category  III 
for  acute  dermal  toxicity  (LDso  of  > 
5,000  mg/kg).  Technical  vinclozolin 
caused  minimal  eye  and  dermal 
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irritation  and  the  technical  material  is 
positive  for  skin  sensitization. 

2.  Chronic  toxicity,  i.  A  1-year 
chronic  feeding  study  in  dogs  fed 
dosages  of  0,  1.1,  2.4,  4.9.  and  48.7  mg/ 
kg/day  with  a  No-Observed-Adverse- 
Effect  Level  (NOAEL)  of  2.4  mg/kg/day 
based  on  the  following  effects:  (1)  Slight 
decrease  in  hematological  eind  increase 
in  clinical  chemistry  values  in  the  48.7 
mg/kg/day  dose  group  (highest  dose 
tested — HDT);  (2)  increased  absolute 
and/or  relative  weights  for  the  testes 
(male  only),  adrenal,  liver,  spleen,  and 
thyroids  in  the  4.9  or  48.7  mg/kg/day 
dose  groups;  (3)  a  dose-related  atrophy 
of  the  prostate  in  the  4.9  or  48.7  mg/kg/ 
day  dose  groups;  and  (4)  microscopic 
findings  in  the  adrenal  and  testes 
(males)  in  the  48.7  mg/kg/day  dose 
group  and  liver  findings  for  both  male 
and  female  dogs  in  the  48.7  mg/kg/day 
dose  groups  and  in  the  females  in  the 
4.9  mg/kg/day  dose  group,  only. 

ii.  A  combination  of  two  chronic 
feeding  studies  and  one  carcinogenicity 
study  resulted  in  rats  being  fed 
lombined  dosages  of  0,  1.2,  2.4,  7.0,  23, 
71, 143,  and  221  mg/kg/day  (males)  and 
0.  1.6,  3.1,  7.0,  23,  71,  180,  and  221  mg/ 
kg/day  (females)  with  a  NOAEL  of  1.2 
mg/kg/day  (males)  and  1.6  mg/kg/day 
(females)  based  on  the  following  effects: 
(1)  Decreased  body  weights  in  both  male 
and  female  rats  at  dose  levels  >  23  mg/ 
kg/day  with  a  progression  of  severity  to 
the  upper  levels;  (2)  decreased  food 
consumption  in  both  male  and  female 
rats  at  dose  levels  >  71  mg/kg/day  with 
a  progression  of  severity  to  the  upper 
dose  levels;  (3)  cataracts  with  associated 
liistopathology  at  dose  levels  >  23  mg/ 
kg/day  and  lenticular  changes  at  dose 
levels  >  7.0  mg/kg/day  for  male  and 
female  rats;  (4)  hematological  and 
clinical  chemistry  value  changes  at  dose 
levels  >  71  mg/kg/day  with  increase  of 
severity  at  the  higher  doses  tested;  (5) 
increased  absolute  and/or  relative 
j  weights  for  adrenal  at  dose  levels  >  143 
I  mg/kg/day,  for  the  liver  at  dose  levels  > 
\  71  mg/kg/day,  for  the  testes  at  dose 
levels  ^23  mg/kg/day,  and  for  the 
ovaries  at  dose  levels  >  143  mg/kg/day; 
(6)  microscopic  findings  were  observed 
in  the  liver,  adrenal,  pancreas,  testes 
(males),  ovaries  and  uterus  (females)  at 
dose  levels  of  >  7.0  mg/kg/day  with  a 
progression  of  severity  of  histological 
effects  in  the  upper  dose  levels;  and  (7) 
an  increased  incidence  of  neoplasms 
■  occurred  at  dose  levels  greater  than  the 
maximum  tolerated  dose  (MTD)  of  >  23 
mg/kg/day  in  the  liver,  adrenal, 
pituitary,  prostate  (males),  uterus 
(females),  and  ovaries  (females)  at  dose 
levels  >  143  mg/kg/day.  In  the  testes 
(males),  Leydig  cell  adenomas  were  seen 
I  at  the  MTD  for  dose  levels  >  23.0  mg/ 


kg/day  due  to  the  anti-androgenic 
nature  of  vinclozolin. 

3.  Carcinogenicity.  A  carcinogenicity 
study  in  mice  fed  dosages  of  0,  2.1,  20.6, 
432,  and  1,225  HDT  mg/kg/day  (males) 
and  0,  2.8,  28.5,  557,  and  1,411  (HDT) 
mg/kg/day  (females)  with  a  NOAEL  of 
20.6  mg/kg/day  (males)  and  28.5  mg/kg/ 
day  (females)  based  on  the  following 
effects: 

i.  Increased  mortality  in  the  HDT  as 
compared  to  controls; 

ii.  Decreased  body  weights  and 
significant  signs  of  clinical  toxicity  were 
observed  in  both  male  and  female  mice 
at  the  upper  two  dose  levels  with  a 
progression  of  severity; 

iii.  Hematological  and  clinical 
chemistry  value  changes  were  observed 
at  the  highest  dose  tested; 

iv.  Increased  absolute  and/or  relative 
weights  for  adrenal  and  liver  were 
observed  at  the  upper  two  dose  levels, 
atrophic  seminal  vesicles  and 
coagulation  glands  with  reduction  of  the 
prostate  (males)  and  atrophic  uteri  were 
observed  at  the  upper  two  dose  levels; 

v.  Microscopic  findings  were 
observed  in  the  liver,  adrenal,  testes 
(males),  ovaries  and  uterus  (females), 
and  related  sexual  organs  in  the  upper 
two  dose  levels; 

vi  An  increased  incidence  of 
neoplasms  occurred  at  dose  levels 
greater  than  the  maximum  tolerated 
dose  (>  28.5  mg/kg/day)  in  the  liver  of 
female  mice. 

4.  Developmental  toxicity,  i.  In  four 
developmental  toxicity  studies, 
vinclozolin  was  given  orally  from 
gestational  day  (gd)  6  through  19  as 
follows:  Study  4— dose  levels  of  0,  15, 
50,  or  150  mg/kg/day;  study  5 — dose 
levels  of  0,  50,  100,  200  mg/kg/day, 
study  6 — dose  levels  of  0,  200,  400  mg/ 
kg/day  and  study  8 — dose  levels  of  0, 
600,  and  1,000  mg/kg/day.  At  the  gd  20, 
the  fetuses  were  evaluated. 

Maternal  toxicity  was  demonstrated  at 
600  and  1 ,000  mg/lg/day  by  the 
statistically  significant  increase  in 
absolute  and  relative  adrenal  and  liver 
weight  in  study  8.  This  was  the  only 
study  where  organ  weights  were 
determined.  A  maternal  NOAEL  could 
not  be  established  and  therefore,  the 
study  was  not  considered  to 
demonstrate  any  extra  sensitivity.  No 
histology  was  conducted  on  the  organs, 
but  other  studies  have  demonstrated 
lipid  accumulation  in  the  adrenals,  and 
centrilobular  cloudiness  of  the  liver.  In 
addition,  a  dermal  developmental  study 
has  indicated  adrenal  and  liver  weight 
increases  occurred  at  180  mg/kg/day 
and  higher.  Statistically  significant 
increases  and  decreases  occurred  in  the 
body  weight  gain  and  in  food 
consumption  with  no  apparent  dose 


relatedness  in  any  of  the  studies.  The 
relative  efficiency  of  food  utilization 
was  too  variable  to  be  definitive. 

Statistically  significant  male  and 
female  fetal  body  weight  decrement 
occurred  at  1 ,000  mg/kg/day.  These 
weight  decrements  were  considered  test 
material  related.  A  statistically 
significant  decrease  occurred  in 
anogenital  distance  among  male  fetuses. 
The  term  pseudohermaphroditism  was 
used  to  describe  the  effect  because  these 
males  exhibited  decreased  anogenital 
distances,  but  exhibited  superficially 
normal  internal  testes.  The  anogenital 
distance  in  male  fetuses  was  statistically 
decreased  at  50  mg/kg/day  and  higher  in 
studies  4,  6,  and  8.  (The  anogenital 
index  was  statistically  significantly 
depressed  at  150  mg/kg/day  and  higher). 
The  anogenital  distance  and  index  were 
not  determined  in  study  5.  The  response 
was  dose  related.  Although  the 
anogenital  index  was  not  statistically 
significantly  depressed  at  50  mg/kg/day, 
it  was  nominally  depressed. 
Considering  the  significantly  depressed 
anogenital  distance  at  50  mg/kg/day  and 
higher  and  the  nominally  depressed 
anogenital  index  at  50  mg/kg/day,  the 
NOAEL  for  this  study  was  considered  to 
be  15  mg/kg/day,  the  lowest  dose  tested 
(LDT).  These  results  are  consistent  with 
hormonal  or  anti-hormonal  effects  ftom 
the  test  material. 

Soft  tissue  examination  of  fetuses 
indicated  that  increased  incidence 
occiured  in  dilated  renal  pelvis  and 
hydro-ureter  at  400  mg/kg/day  in  study 
6.  At  higher  dose  levels  in  study  8,  the 
incidence  of  dilated  renal  pelvis  and 
hydro-ureter  was  nominally  increased. 
The  failure  of  the  dilated  renal  pelvis, 
and  hydro-ureter  to  be  significantly 
increased  in  study  8  was  attributed  to 
the  fewer  litters  used  (7,  5,  and  8  in 
controls,  600,  and  1,000  mg/kg/day). 
The  NOAEL  for  these  renal  effects  is 
considered  to  be  200  mg/kg/day. 

Skeletal  examination  of  fetuses 
indicated  increased  incidence  of 
accessory  14th  rib  at  400  mg/kg/day  and 
in  fetuses  and  litter^^t  600,  and  1,000 
mg/kg/day.  These  effects  on  the  14th  rib 
may  be  related  to  dose  administration. 
Evaluation  of  the  Preliminary  Study 
suggested  a  dose  related  increase  in  14th 
ribs  at  these  high  dose  levels.  No  other 
dose  related  effects  were  reported. 

The  developmental  toxicity  NOAEL 
was  set  at  15  mg/kg/day  and  the 
developmental  LOAEL  was  50  mg/kg/ 
day  based  on  decreased  anogenital 
distance  in  males.  Increased  incidence 
of  dilated  renal  pelvis,  hydro-ureter,  and 
accessary  14th  rib  may  have  occurred  at 
400  mg/kg/day  and  higher.  The 
maternal  toxicity  LOAEL  was  <  600  mg/ 
kg/day  based  on  increases  in  absolute 
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and  relative  adrenal  and  liver  weight. 
Organ  weights  were  not  determined  at 
lower  dose  levels. 

ii.  A  developmental  study  in  rats  via 
dermal  exposure  for  6  hours/day  on 
intact  skin  with  dosages  of  0,  60,  180, 
and  360  mg/kg/day  HDT  had  a 
developmental  NOAEL  of  60  mg/kg/day 
and  a  maternal  NOAEL  of  60  mg/kg/day 
based  on  the  following:  (1)  Increased 
absolute  liver  weights  at  dose  levels  > 
180  mg/kg/day;  and  (2)  decreased 
anogenital  distance  and  index  at  dose 
levels  >  180  mg/kg/day. 

iii.  A  developmental  study  in  rabbits 
via  oral  gavage  resulted  in  dosages  of  0, 
20,  80,  and  300  mg/kg/day  HDT  with  a 
developmental  NOAEL  of  300  mg/kg/ 
day  and  a  maternal  NOAEL  of  300  mg/ 
kg/day  based  on  no  signs  of  maternal  or 
meaningful  fetal  toxicity  observed  at 
any  of  the  dose  levels  mentioned. 

iv.  A  second  developmental  study  in 
rabbits  via  oral  gavage  resulted  in 
dosages  of  0,  50,  200.  and  800  mg/kg/ 
day  HDT  with  a  development  toxicity 
NOAEL  of  200  mg/kg/day  and  a 
maternal  toxicity  NOAEL  of  50  mg/kg/ 
day  based  on  the  following:  (1)  Severe 
maternal  toxicity  with  simultaneous 
change  in  hematological  values  and 
high  number  of  abortions  at  the  HDT; 
and  (2)  increased  absolute  and/or 
relative  weights  for  adrenal  in  the  mid 
and  high  dose  groups. 

V.  A  two-generation  rat  reproduction 
study  (consisting  of  two  studies:  Study 
A — dose  levels  of  0,  2.0  and  4.1  mg/kg/ 
day;  study  B — dose  levels  of  0,  4.9,  29, 
100,  and  307  mg/kg/day)  with  a 
reproductive  NOAEL  of  4.9  mg/kg/day 
based  on  decreased  epididymaJ  weight 
and  male's  inability  to  mate  at  dose 
levels  >  100  mg/kg/day  and  pup  effects 
at  29  mg/kg/day;  and  with  a  parental 
NOAEL  of  4.9  mg/kg/day  based  on 
general  toxicity  consistent  with 
previous  rat  studies  at  levels  >  29  mg/ 
kg/day.  Study  A  was  performed  to 
clarify  an  equivocal  finding  of  decreased 
absolute  and  relative  weight  of  the 
epididymides  without  any 
morphological  correlation  in  the  male 
FY  and  FZ  generations  in  Study  B. 
However,  the  Agency  concluded  that 
the  effects  at  the  4.9  mg/kg/day  dose 
level  were  minimal  and  considered 
sufficiently  close  to  the  NOAEL.  The 
study  is  acceptable  and  the  4.9  mg/kg/ 
day  dose  level  was  considered  to  be  the 
NOAEL. 

5.  Mutagenicity.  The  following  test/ 
assays  showed  no  evidence  of 
mutagenic  activity:  Modified  Ames  Test 
(3  studies,  point  mutation);  Host- 
Mediated  Assay  (point  mutation); 
Mouse  Lymphoma  Test  (point 
mutation);  In  Vitro  CHO  Cells  (point 
mutation);  In  Vitro  Cytogenetics — CHO 


Cells  (Chromosome  Aberrations);  In 
Vivo  Dominant  Lethal  Test— Male  NMRI 
Mouse  (Chromosome  Aberrations);  Rec 
Assay  (2  test,  DNA  damage  and  repair); 
In  Vitro  UDS  Test  Using  Hepatocyte 
(DNA  damage  and  repair);  and  In  Vivo 
SCE  Using  Chinese  Hamster  (DNA 
damage  and  repair). 

6.  Mechanistic  studies-anti- 
androgenicity  activity.  A  series  of 
mechanistic  studies  [In  Vivo  and  In 
Vitro)  were  conducted  to  define  the  anti- 
androgenic  properties  of  vinclozolin. 
The  results  of  these  studies  showed  that 
vinclozolin  elicits  the  anti -androgenic 
effects  by  binding  to  androgen  sensitive 
organs. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  selected  the 
NOAEL  of  6  mg/kg/day  (adjusted  for  a 
single  dose)  from  a  developmental 
toxicity  study  in  rats  based  on  decreased 
ventral  prostate  weight  in  male  offspring 
observed  at  the  adjusted  LOAEL  of  11.5 
mg/kg/day.  The  endpoint  is  the  most 
sensitive  indicator  of  acute  anti- 
androgenic  developmental  toxicity.  The 
population  subgroup  of  concern  is 
females  (13+)  because  the  endpoint  is  an 
in  utero  effect  applicable  only  to 
females  of  childbearing  age.  An 
uncertainty  factor  of  100  was  used  to 
account  for  interspecies  extrapolation 
and  intraspecies  variation.  On  this  basis, 
the  acute  reference  dose  (aRfD)  is  0.06 
mg/kg/day.  EPA  determined  that  a  lOX 
FQPA  safety  factor  is  applicable,  and 
the  margin  of  exposure  (MOE)  for  the 
population  subgroup  of  concern, 
females  (13+)  is  l.OOOX.  The  acute 
population  adjusted  dose  (aPAD)  is 
0.006  mg/kg/day.  An  acute  dose  and 
endpoint  were  not  identified  for  other 
population  subgroups. 

2.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
vinclozolin  at  0.012  mg/kg/day.  This 
RfD  is  based  on  a  NOAEL  of  1.2  mg/kg/ 
day  from  the  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  in  which 
histopathological  lesions  occurred  in 
the  lungs  and  livers  of  male  rats,  in 
ovaries  of  females,  and  in  the  eyes  of 
both  sexes  at  the  LOAEL  of  2.3  mg/kg/ 
day.  An  uncertainty  factor  of  100  was 
used  to  account  for  interspecies 
extrapolation  and  intraspecies  variation. 
A  lOX  FQPA  safety  factor  was  added 
resulting  in  a  cPAD  of  0.0012  mg/kg/ 
day. 

3.  Short-  and  intermediate-term 
toxicity.  For  short-  and  intermediate- 
term  dermal  and  inhalation  toxicity,  the 
NOAEL  of  3  mg/kg/day  from  a  rat 
developmental  toxicity  study  was 
selected  for  the  population  subgroup  of 
concern,  females  (13+).  The  LOAEL  of  6 
mg/kg/day  was  based  on  decreased 


ventral  prostate  weights.  For  short-  and 
intermediate-term  dermal  and 
inhalation  toxicity,  the  NOAEL  of  5  mg/ 
kg/day  from  a  rat  developmental 
toxicity  study  was  selected  for  the 
population  subgroup  of  concern,  infants 
and  children.  The  LOAEL  of  15  mg/kg/ 
day  was  based  on  delayed  puberty.  A 
dermal  absorption  factor  of  25%  was 
used  to  correct  for  route-to-route 
extrapolation  (oral  to  dermal  exposure) 
and  a  default  inhalation  absorption 
factor  of  100%  was  assumed  for  oral  to 
inhalation  exposure.  The  MOE  for 
females  (13+),  infants  and  children  is 
l.OOOX. 

4.  Long-term  dermal  and  inhalation 
toxicity  (cancer  and  non-  cancer).  For 
chronic  non-cancer  and  cancer  dermal 
and  inhalation  toxicity,  EPA  selected 
the  chronic  NOAEL  of  1.2  mg/kg/day 
from  the  combined  rat  chronic  toxicity/ 
carcinogenicity  study  in  which 
histopathological  lesions  occurred  in 
the  lungs  and  livers  of  male  rats,  in 
ovaries  of  females,  and  in  the  eyes  of 
both  sexes  at  the  LOAEL  of  2.3  mg/kg/ 
day.  The  Qi  '  calculated  in  a  low-dose 
linear  extrapolation  is  2.9  x  10  '  (mg/kg/ 
day)- 1 .  A  dermal  absorption  factor  of 
25%  was  used  to  correct  for  route-to- 
route  extrapolation  (oral  to  dermal 
exposure)  and  a  default  inhalation 
absorption  factor  of  100%  was  assumed 
for  oral  to  inhalation  exposure.  The 
cancer  assessment  includes  not  only  the 
adult  U.S.  population  but  also  infants 
and  children  as  well. 

5.  Carcinogenicity.  Vinclozolin  is 
classified  as  a  Group  C  carcinogen  based 
on  Leydig  (interstitial  testicular)  cell 
tiunors  in  a  perinatal  rat  developmental 
toxicity  study.  A  non-linear  (MOE) 
approach  was  determined  to  be 
appropriate  based  on  a  weight-of-the- 
evidence  conclusion  that  tvunor 
induction  is  via  an  anti-androgenic 
mechanism.  Prostate  weight  decreases 
occurred  at  the  LOAEL  of  6  mg/kg/day; 
the  point  of  departure  for  use  in  \ixe 
non-linear  risk  assessment  is  3  mg/kg/ 
day  (NOAEL).  EPA  believes  that  use  of 
the  population  adjusted  dose  (PAD)  for 
overall  anti-androgenic  effects  (0.0012 
mg/kg/day)  is  also  protective  of  cancer 
effects  because  it  is  protective  of  the 
anti-androgenic  effects  that  are,  in 
effect,  precursors  to  tiunor  formation. 

6.  Overall  anti-androgenic  effects.  The 
Agency  has  determined  that  use  of  the 
most  sensitive  regulatory  toxicity 
endpoint  and  the  highest  uncertainty 
factor  (UF)  would  be  protective  of  the 
anti-androgenic  effects  on  all  population 
subgroups  caused  by  vinclozolin 
including  developmental/reproductive 
effects  as  well  as  carcinogenic  effects.  In 
the  case  of  vinclozolin,  the  most 
sensitive  toxicity  endpoint/dose  and  UF 
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are  derived  from  the  rat  oral  chronic/ 
carcinogenicity  study,  i.e.,  the  NO.\EL 
of  1.2  mg/kg/day  and  an  UF  of  1.000. 
""he  PAD  of  0.0012  mg/kg/day  was  used 
ic  assessment  of  risks  resulting  from  the 
anti-androgenic  activity  of  vinclozolin. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180  380)  for  the  combined  residues 
(if  vinclozolin  and  its  metabolites 
containing  the  3,5-dichloroaniline 
moiety,  in  or  on  the  following  raw 
agricultural  commodities:  Belgian 
endive  tops,  cucumbers,  wine  grapes, 
kiwi  fruit,  head  and  leaf  lettuce,  dry 
bulb  onions,  bell  peppers,  raspberries, 
f-tone  fruit  (except  plums/fresh  prunes), 
cind  strawberries.  There  are  no  U.S. 
registered  vinclozolin  products  for  use 
on  wine  grapes,  cucumbers,  and 
peppers,  and  the  current  tolerances  for 
these  commodities  are  for  imported 
{  ommodities  only.  In  addition,  as  a  risk 
mitigation  measure,  BASF  requested 
deletion  of  the  strawberry  and  stone 
fruit  uses  from  their  vinclozolin  label  on 
June  30.  1998  The  Agency  published  a 
Federal  Register  notice  announcing  the 
use  deletion  on  July  30,  1998.  (63  FR 
40710)  (FRL-6020-9)  and  under  the 
existing  stock  plan,  vinclozolin  could  be 
used  on  strawberries  and  stone  fruit 
until  January  30,  2000.  Revocation  of 
the  stone  fruit  and  strawberry  tolerances 
lu-e  expected  in  the  near  future. 

To  rurther  mitigate  risk  associated 
with  the  use  of  vinclozolin.  the  Agency 
is  considering  a  proposal  submitted  by 
t  he  registrant  which  includes  the 
iollowing  items  to  occur  over  the  next 
r\  years:  A  phase  out  of  all  domestic  food 
uses  of  vinclozolin  except  for  the  use  on 
canola,  and  the  reinstatement  of  the 
snap  bean  tolerance  for  a.  period  of  5 
years;  revocation  of  all  import 
tolerances  except  for  wine  grapes  to 
cover  residues  in  wine;  future  phase  out 
nf  use  on  sod  farms  resulting  in  the 
remaining  turf  use  limited  to  golf 
courses;  and  voluntary  cancellation  of 
use  on  ornamental  plants.  In  addition  as 
a  short-term  risk  reduction  measure, 
label  amendments  were  approved  on 
June  14,  2000  to  add  a  24-day  pre- 
harvest  interval  for  sod  harvested  for 
residential  uses. 

The  Agency  has  been  petitioned  by 
H.\SF  Corporation  to  establish 
tolerances  on  the  following 
commodities:  Succulent  beans;  canola; 
eggs,  milk,  meat,  fat.  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses. 
and  sheep:  and  fat,  meat,  and  meat 
byproducts  of  poultry.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposure  from  vinclozolin  as  a 
result  of  all  current  tolerances 


(excluding  stone  fruit  and  strawberries) 
and  all  proposed  tolerances. 
Strawberries  and  stone  fruit  were 
excluded  because  the  use  of  vinclozolin 
on  these  crops  was  deleted  and 
significant  residues  are  not  expected  to 
occur  in  these  crops  as  tbe  latest 
possible  use  of  vinclozolin  under  the 
existing  stocks  plan  was  January  30, 
2000. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposiu^  estimate 
does  not  imderstate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  of  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  data  for 
domestic  crops  and  percent  of  imported 
crop  treated  (PICT)  data  for  all  imported 
crops.  Data  on  stone  fruits  and 
strawberries  were  not  included  as  the 
uses  have  been  deleted  from  labels.  For 
the  acute  analysis,  the  estimated 
maximum  PCT  was  used  and  for  the 
chronic  analyses,  the  weighted  average 
PCT  was  incorporated. 

The  Agency  oelieves  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 


private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figiu«  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  imlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
imderestimate.  As  to  Conditions  2  and 
3.  regional  consiunption  information 
and  consiunption  information  for 
significant  subpopulations  is  taken  into 
accoimt  through  EPA's  computer-based 
model  for  evaluating  the  exposiu^  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
jissessment  process  ensiues  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  sxu%'eys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
the  pesticide  may  be  applied  in  a 
particular  area. 

The  dietary  (food  only)  risk 
assessments  used  anticipated  residues 
from  field  trial  data  which  EPA  believes 
are  very  conservative  for  the  following 
qualitative  reasons:  (1)  Field  trial  data 
assumes  that  all  crops  are  treated  at  the 
maximiun  application  rate  and 
harvested  at  the  minimum  pre-harvest 
interval  (PHI).  In  practice,  crops  are 
sometimes  treated  at  lower  application 
rates  and  harvested  at  longer  PHI's 
leading  to  lower  residues  in  the  crops; 
(2)  Field  trial  data  assumes  no  decline 
between  harvest  and  consumption  of  the 
crop.  However,  residues  of  vinclozolin 
wdll  decline  between  harvest  and 
consiunption.  Data  are  not  available  to 
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quantify  the  extent  of  this  decline;  (3) 
Home  "processing"  was  not  accounted 
for  in  the  risk  assessment.  Practices 
such  as  washing,  peeling,  and  cooking 
could  lead  to  significantly  lower 
residues  than  those  from  field  trial  data; 
and  (4)  For  the  acute  dietary  risk 
assessment,  the  vinclozolin  metabolites 
of  greatest  concern  are  those  closely 
related  to  the  parent  compound.  Use  of 
field  trial  data  in  the  acute  dietary 
assessment  assumes  that  all  residues 
have  structiu-es  closely  related  to  the 
parent  compound  and  that  they  all  elicit 
the  developmental  effects  of  concern.  In 
reality,  many  metabolites  convertible  to 
3,5-DCA  may  have  structures  different 
from  the  parent  such  that  they  are  not 
of  acute  concern. 

Although  EPA  cannot  quantify  for 
vinclozolin  the  combined  residue 
reduction  fi-om  the  factors  identified 
above,  for  many  pesticides  the 
difference  in  residues  between  field  trial 
and  monitoring  data  can  be  an  order  of 
magnitude  lOX  or  more.  The  registrant 
is  submitting  processing  {washing/ 
cooking)  studies  which  could  allow  for 
further  future  refinement  of  the  dietary 
risk  assessment. 

The  Dietary  Exposure  Evaluation 
Model  (DEEM*),  which  incorporates 
consumption  data  generated  in  USDA's 
Continuing  Surveys  of  Food  Intakes  by 
Individuals  (CSFII),  1989-1992  was 
used  to  conduct  the  dietary  risk 
assessments.  For  refined  acute  dietary 
risk  assessments,  the  entire  distribution 
of  consumption  events  for  individuals  is 
multiplied  by  the  distribution  of 
residues  to  obtain  a  distribution  of 
exposures  in  mg/kg/day.  This  is  a 
probabilistic  analysis,  referred  to  as  a 
"Monte  Carlo"  analysis  and  the  risk  is 
reported  at  various  percentiles  of 
exposure.  For  chronic  dietary  risk 
assessments,  the  3-day  average  of 
consumption  for  each  population 
subgroup  is  combined  with  residues  in 
conunodities  to  determine  average 
exposure  in  mg/kg/day. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
dietary  exposure  estimates  for  the  only 
population  subgroup  of  concern  (taking 
into  account  the  toxicological  studies  on 
vinclozolin),  females  (13+),  utilized  the 
following  percentage  of  the  aPAD  (0.006 
mg/kg/day)  at  the  various  percentiles  of 
exposiu'e  as  indicated:  120%  of  the 
aPAD  at  the  99.9'h  percentile;  98%  of 
the  aPAD  at  99.85*  percentile;  83%  of 
the  aPAD  at  the  99.8*  percentile;  73% 
of  the  aPAD  at  the  99.75*  percentile: 
60%  of  the  aPAD  at  the  99.6* 


percentile:  and  49%  of  the  aPAD  at  the 
99.5*  percentile.  Because  the 
anticipated  residues  are  based  on  field 
trial  data  and  are  conservative  estimates 
(i.e.  they  overestimate  residue  levels), 
the  Agency  believes  that  basing  its 
exposure  estimate  on  the  very  upper 
ranges  of  potential  exposure  (the  99.5* 
and  above)  will  unreasonably 
overestimate  exposure.  Considering  this 
factor  in  choosing  a  population 
percentile  of  exposure  that  is  adequately 
protective  was  explicitly  discussed  in 
EPA's  policy  on  the  use  of  population 
percentiles  of  exposure  in  acute  risk 
assessments.  U.S.  EPA  (Office  of 
Pesticide  Programs),  "Choosing  A 
Percentile  of  Acute  Dietary  Exposure  as 
a  Threshold  of  Regulatory  Concern" 
(March  2000).  hi  addition,  as  part  of  the 
reregistration  process  for  vinclozolin, 
the  registrant  is  proposing  to  further 
reduce  the  dietary  exposure  to 
vinclozolin,  and  the  Agency  may 
request  fut\u^  tolerance  revocations  for 
certain  conunodities  as  well.  The  very 
conservatively  estimated  acute  dietary 
risk  (food  only)  does  not  exceed  the 
Agency's  level  of  concern. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  estimates 
expressed  as  a  percentage  of  the  cPAD 
(0.0012  mg/kg/day)  were  4%  for  the 
U.S.  population  and  7%  for  the  most 
highly  exposed  population  subgroup, 
children  (1-6  years  old).  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  cPAD  because  the  cPAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  Therefore,  the  chronic 
dietary  risk  (food  only)  does  not  exceed 
the  Agency's  level  of  concern. 

iii.  For  cancer  and  anti-androgenic 
risk  assessment.  EPA  believes  that 
vinclozolin  should  be  classified  as  a 
Group  C  carcinogen.  The  cancer  risk 
assessment  included  both  the  U.S. 
population  and  infants  and  children, 
EPA  believes  the  key  concern  for  infants 
and  children  exposed  to  vinclozolin  is 
the  potential  for  developmental/ 
reproductive  effects  related  to  the  anti- 
androgenic  properties  of  vinclozolin.  In 
addition,  the  possibility  of  increased 
incidence  of  testicular  Leydig  cell 
txunors  in  adults  as  a  result  of  exposure 
to  vinclozolin  as  infants  or  children 
cannot  be  ruled  out.  However,  due  to 
the  relationship  between  vinclozolin's 
anti-androgenic  properties  and  its 
carcinogenic  effects,  the  Agency 
believes  protecting  against  the  anti- 
androgenic  effects  would  also  be 
protective  against  potential  carcinogenic 
effects  to  all  population  subgroups 
(including  infants  and  children). 


Accordingly,  the  cPAD  will  be 
protective  against  potential  carcinogenic 
effects  as  well  as  the  developmental/ 
reproductive  effects.  The  cPAD  already 
incorporates  the  full,  additional  lOx 
safety  factor  for  the  protection  of  infants 
and  children  (i.e.,  it  is  derived  from  the 
NOAEL  of  1.2  mg/kg/day  with  an  MOE 
of  1,000  -  lOx  for  intraspecies 
extrapolation;  lOx  for  interspecies 
variation;  and  lOx  for  FQPA).  Since  this 
approach  (using  the  cPAD)  would  be 
more  protective  than  the  proposed  POD 
for  cancer  risk  assessment  of  3  mg/kg/ 
day,  and  includes  an  additional  lOx 
factor  for  the  protection  of  infants  and 
children,  a  separate  non-linear  risk 
assessment  for  cancer  is  not  necessary. 

Exposure  estimates  expressed  as  a 
percentage  of  the  anti-androgenic  PAD 
(0.0012  mg/kg/day)  were  4%  for  the 
general  U.S.  population  and  7%  for  the 
most  highly  exposed  population 
subgroup,  children  (1-b  years  old).  In 
addition,  as  a  point  of  comparison,  the 
MOE  was  calculated  to  be  75,000  for  the 
general  U.S.  population  and  38,000  for 
children  (1-6  years  old). 

2.  From  drinking  ivafer.  In  general, 
available  monitoring  data  are  of  limited 
use  because  metabolite  concentration 
measiu-ements  were  not  performed.  For 
both  surface  water  and  groimdwater,  the 
sum  of  vinclozolin  and  its  principal 
metabolites,  assumed  to  degrade 
completely  to  3,5-dichloroaniline 
(hereafter  referred  to  as  3,5-DCA),  have 
been  used  to  assess  the  cancer  risk 
associated  with  3,5-DCA  whereas 
vinclozolin  per  se  has  been  used  for  the 
vinclozolin  risk  assessments. 

In  the  absence  of  reliable,  available 
monitoring  data,  EPA  uses  models  to 
cedculate  the  estimated  environmental 
concentrations  (EECs)  of  pesticides  in 
ground  and  surface  water.  However, 
EPA  does  not  use  these  model  estimates 
to  quantify  risk.  Currently,  EPA  uses 
DWLOCs  as  a  siurogate  to  capture  risk 
associated  with  exposure  to  pesticides 
in  drinking  water.  A  DWLOC  represents 
the  concentration  of  a  pesticide  in 
drinking  water  that  would  be  acceptable 
as  an  upper  limit  in  fight  of  total 
aggregate  exposure  to  that  pesticide 
fi-om  food,  water,  and  residential  uses  (if 
any).  A  DWLOC  will  vary  depending  on 
the  residue  level  in  foods,  the  toxicity 
endpoint  and  the  drinking  water 
consumption  patterns  and  bodv  weights 
for  specific  population  subgroups.  The 
calculated  DWLOC  is  compared  to  the 
model  estimate  (EEC),  and  if  the  model 
estimates  are  below  the  DWLOC,  the 
risks  are  not  considered  to  be  of 
concern. 

For  estimating  groundwater 
concentrations  of  vinclozolin  and  3,5- 
DCA.  EPA  used  the  Screening 
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Concentration  in  Ground  Water  (SCI- 
GROW)  model.  The  SCI-GROVV  model  is 
based  on  scaled  groundwater 
concentration  from  groundwater 
monitoring  studies,  and  environmental 
fate  properties  (aerobic  soil  half-lives 
and  organic  carbon  partitioning 
coefficients-Koc's).  SCI-GROW  provides 
a  screening  concentration  which  is  an 
estimate  of  likely  groundwater 
concentrations  if  the  pesticide  were 
used  at  the  maximum  allowed  label  rate 
in  areas  with  groundwater  vulnerable  to 
contamination  In  most  cases,  a  majority 
of  the  pesticide  use  area  will  have 
groundwater  that  is  less  vulnerable  to 
contamination  than  the  areas  used  to 
derive  the  SCI-GROW  estimate.  Using 
SCI-GROW,  the  acute  and  chronic 
ground  water  EEC  of  vinclozolin  per  se 
is  0.53  parts  per  billion  (ppb).  and  the 
acute  and  chronic  ground  water  EEC  of 
3,5-DCA  is  2.65  ppb. 

For  estimating  surface  water 
concentrations  of  vinclozolin  and  3,5- 
DCA,  EPA  used  tier  II  models.  Pesticide 
Root  Zone  Model  (PRZM)  3.12  and 
Exposuer  Analysis  Modeling  System 
(EXAMS)  2  975.  which  assumed  decline 
of  parent  vinclozolin  and  formation  and 
decline  of  metabolites  in  a  sequential 
degradation  pattern  in  both  field  and 
pond  such  that  degradation  proceeds 
completely  to  3.5-DCA.  Vinclozolin  per 
se  is  a  major  residue  near  application, 
but  eventually  the  metabolites  are  the 
principal  residues  m  both  surface  and 
drinking  water  The  metabolites  are  the 
only  residues  that  are  likely  to  be  found 
in  the  environment  except  fairly  soon 
after  application  The  scenario  used  in 
the  model  (application  to  onions  in 
California)  is  the  worst-case  scenario  for 
water  modeling,  A  tier  II  EEC  for  a 
particular  crop  or  use  is  based  on  a 
single  site  that  represents  a  high 
exposure  scenario  for  the  crop  pr  use. 
Weather  and  agricultural  practices  are 
simulated  at  the  site  for  36  years  to 
estimate  the  probability  of  exceeding  a 
given  concentration  (maximum 
concentration  or  average  concentration) 
in  a  single  year  Maximum  EECs  are 
calculated  so  that  there  is  a  10% 
probability  that  the  maximum 
concentration  in  a  given  year  will 
exceed  the  EEC  at  the  site;  peak  and 
chronic  EECs  were  calculated  so  that 
there  is  a  10%  probability  the  maximum 
average  concentration  for  a  given 
duration  (4-day.  21-day,  etc.)  will  equal 
or  exceed  the  EEC  at  the  site  This  can 
also  be  expressed  as  an  expectation  that 
water  concentrations  will  exceed  EECs 
once  every^  10  years.  The  acute  (peak) 
surface  water  EEC  for  vinclozolin  is  5.68 
ppb  and  for  3.5-DCA  is  26  ppb.  The 
chronic  (annual  mean)  surface  water 


EEC  for  vinclozolin  is  0.165  ppb  and  for 
3,5-DCA  is  3.12  ppb. 

i.  Acute  exposure  and  risk.  For  the 
population  subgroup  of  concern, 
females  (13+),  the  DWLOCs  for 
vinclozolin  per  se  at  the  various 
percentiles  of  exposure  are  as  follows:  0 
ppb  at  the  99.9""  percentile;  4  ppb  at  the 
99.85^  percentile;  30  ppb  at  the  99. 8^^ 
percentile;  47  ppb  at  the  99.75'»' 
percentile;  80  ppb  at  the  99.6* 
percentile;  and  92  at  the  99.5* 
percentile.  At  all  but  the  very  highest 
percentiles  of  exposure  (99.85*  and 
above),  the  DW^OC  for  vinclozolin  per 
se  is  higher  than  the  EEC  of  5.68  ppb  in 
surface  water  and  0.53  ppb  in  ground 
water.  As  explained  above,  given  the 
level  of  refinement  in  the  vinclozolin 
exposure  estimate,  EPA  believes  using 
the  highest  percentiles  of  exposure  in 
estimating  risk  would  uiu^asonably 
overstate  risk.  Therefore,  EPA  is 
reasonably  certain  that  exposure  to 
vinclozolin  per  se  in  drinking  water  will 
result  in  no  harm. 

ii.  Chronic  exposure  and  risk.  The 
following  chronic  DWLOCs  were 
calculated  for  vinclozolin  per  se:  general 
U.S.  population.  41  ppb;  females  (13+) 
35  ppb;  and  children  (1-6  years  old),  11 
ppb.  The  lowest  DWLOC  of  11  ppb  for 
children  1-6  years  old  is  higher  than  the 
EEC  of  0.165  ppb  in  surface  water  and 
0.53  ppb  in  ground  water.  Therefore, 
EPA  is  reasonably  certain  that  exposure 
to  vinclozolin  in  drinking  water  will 
result  in  no  harm. 

3.  From  non-dietary  exposure.  There 
are  no  vinclozolin  pesticide  products 
registered  for  use  by  homeowners. 
Therefore,  there  is  no  potential  for 
homeowner  handler  exposure  to 
vinclozolin  pesticide  products. 
Vinclozolin  can,  however,  be 
occupationally  used  in  a  maimer  that 
may  lead  to  post-application  exposures 
to  the  general  population,  in  particular, 
golfers  playing  on  treated  golf  courses 
and  homeovkmers  and  their  families 
coming  into  contact  with  or  playing  on 
sod  which  was  previously  treated  on  a 
sod  farm.  A  chemical-specific  txirf 
exposure  study  was  used  to  measure 
human  exposure  as  well  as  residue 
dissipation  over  time. 

All  residential  exposures  are 
considered  to  be  short-/intermediate- 
term  duration  (i.e..  1  day  to  1  week  and 
1  week  to  several  months,  respectively), 
and  the  same  endpoint  applies  to  both 
durations  of  exposure.  As  the  endpoints 
selected  are  from  oral  toxicity  studies 
(NOAEL  of  3  mg  kg.'dav  for  females 
(13+))  and  .NOAEL  of  s'mg/kg/day  for 
infants  and  children,  route-to-route 
exposure  was  corrected  by  applying  a 
25%  dermal  absorption  factor  and  a 
100%  default  inhaJation  absorption 


factor  was  assumed.  A  100%  safety 
factor  was  used  and  a  lOX  FQPA  safety 
factor  was  added  raising  the  Agency's 
level  of  concern  to  1,000. 

Post-application  risks  to  the  general 
population  were  considered  for  golfers 
following  treatment  of  greens,  tees,  and 
fairways.  Adult  golfer  exposuires, 
women  (13+),  were  less  than  the 
Agency's  level  of  concern  even  on  the 
day  of  application  (MOE  =  1,700).  Given 
the  magnitude  of  the  MOE  for  adult 
women  golfers,  the  Agency  does  not 
believe  that  the  risks  to  child  golfers 
would  exceed  the  Agency  level  of 
concern  either  because  the  skin  sur&ce 
area/body  weight  ratio  of  the  typical 
child  golfer  is  similar  to  that  of  adults 
(within  15%).  Therefore,  the  MOE  for  a 
child  golfer  is  only  slightly  less  than  the 
MOE  for  adult  goljfers. 

The  exposiu^  scenario  used  for 
toddlers  playing  on  treated  sod  was  the 
worst  case  scenario.  The  exposure 
scenario  assumed  that  toddlers  were 
playing  on  sod  which  had  been  treated 
with  vinclozolin  on  a  sod  farm  that 
same  day,  cut  and  laid  in  a  residential 
setting.  "The  MOE  for  toddlers  is  33.  This 
MOE  represents  an  upper-bound 
exposiu^  which  includes  dermal  and 
non-dietary  ingestion  pathways  (dermal 
exposure  and  hand-to-mouth  oral 
exposm*  to  grass  and  dirt).  EPA  has 
calculated  that  foliar  dislodgeable 
residues  on  the  sod  decline  such  that 
risks  fall  beneath  the  Agency's  level  of 
concern  26  days  after  application  (MOE 
=  1,100).  To  mitigate  the  unacceptable 
risk  resulting  from  exposure  before  the 
26-day  period  has  elapsed;  the 
registrant  has  proposed  deletion  of  use 
on  sod  farms;  amended  the  label  to  add 
a  24-day  pre-harvest  interval;  and 
initiated  the  immediate  restickering  of 
all  product  in  the  channels  of  trade  to 
require  a  24-day  period  before  sod  can 
be  harvested.  It  is  assimied  that,  at  a 
minimum,  sod  harvesting  and 
replanting  in  a  residential  setting  would 
take  an  additional  2  days;  thereby, 
providing  a  total  of  26  days  for  residues 
of  vinclozolin  to  decline  to  an 
acceptable  level.  Although  the  Agency's 
level  of  concern  is  exceeded,  EPA 
believes  that  these  risk  reduction 
measures  when  taken  into  consideration 
with  the  extremely  conservative 
exposure  scenario  and  exposure 
assumptions  will  immediately  reduce 
the  exposure  such  that  it  is  below  the 
Agency's  level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
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effects  ot  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Vinclozolin.  procymidone,  and 
iprodione  are  members  of  the  imide 
group  of  the  dicarboximide  class  of 
fungicides.  Each  of  these  three 
pesticides  can  metabolize  to  3,5-DCA. 
FQPA  requires  EPA  to  estimate 
cumulative  risk  from  consiunption  of 
food  and  water  containing  3,5-DCA 
derived  from  vinclozolin,  iprodione, 
and  procymidone. 

i.  Acute  exposure  and  risk.  EPA  has 
certain  evidence  that  these  compounds 
induce  similar  toxic  effects  but  has  not 
vet  determined  whether  or  not  these 
compounds  modulate  androgens  by  a 
common  mechanism  of  toxicity.  In  fact, 
there  is  evidence  that  iprodione  does 
not  share  a  common  mechanism  of 
toxicity  as  it  disrupts  the  endocrine 
system  by  inhibiting  androgen  synthesis 
rather  than  competing  for  the  androgen 
receptor  as  vinclozolin  does.  In 
addition,  these  three  chemicals  do  not 
have  any  ioiown  metabolites/degradates 
in  common  with  the  possible  exception 
of  3,5-DCA  which  is  structurally  and 
toxicologicallv  different  from  the  parent 
compounds  and  unlikely  to  be  an 
indrogen  receptor  antagonist. 

EF.^  has,  at  this  time,  some  data 
which  suggests  that  vinclozolin  and 
procymidone  have  a  common 
mechanism  of  toxicity.  An  article 
published  in  Toxicology  &■  Industrial 
Health  (Vol.  15,  ISS  1-2.  1999,  page  80- 
93)  which  reports  the  findings  by  Dr. 
Earl  Gray,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park,  NC,  suggests  that  procymidone 
alters  sexual  differentiation  in  the  male 
rat  by  acting  as  an  androgen-receptor 
antagonist  in  vivo  and  in  vitro.  The 
Agency  has  yet  to  make  a  conclusion  as 
to  whether  these  data  are  sufficient  to 
evaluate  whether  vinclozolin  and 
procymidone  have  a  common 
mechanism  of  toxicity.  Within  the  next 
year,  the  Agency  expects  to  reach  a 
conclusion  as  to  whether  these  data  are 
sufficient  to  determine  that  vinclozolin 
and  procymidone  have  a  common 
mechanism  of  toxicity. 

Even  if  it  is  assumed  that  vinclozolin 
and  procymidone  share  a  common 
mechanism  of  toxicity,  EPA  believes 
that  it  can  still  make  the  finding  of 
reasonable  certainty  of  no  harm  for 
vinclozolin  because  any  cumulative  risk 
resulting  from  adding  procymidone 
residues  in  wine  to  vinclozolin 
exposure  is  unlikely  to  differ 
significantly  from  the  risk  of  vinclozolin 
alone.  This  conclusion  is  based  on  a 
number  of  factors.  The  exposure 
assessment  for  vinclozolin  estimates 


that  vinclozolin  exposiire  through  wine 
grapes  contributes  <  2%  of  the  total 
vinclozolin  exposure.  The  percent  of 
imported  wine  grapes  that  are  treated 
with  procymidone  is  similar  to  that  of 
vinclozolin  (estimated  10%  of  wine 
grapes  treated  with  vinclozolin  and 
9.4%  of  wine  grapes  treated  with 
procjrmidone),  and  therefore,  the 
exposure  pattern  for  these  chemicals  is 
similar.  In  addition,  the  exposure 
estimates  conservatively  assume  that  all 
wine  bearing  vinclozolin  residues  also 
contain  procymidone  residues.  In  all 
likelihood,  wine  grapes  would  be 
treated  with  either  vinclozolin  or 
procymidone  but  not  both  chemicals. 
Therefore.  EPA  beheves  that  vinclozolin 
exposure  and  procymidone  exposure 
through  wine  grapes  would  each  add  < 
2%  to  the  "ciunulative  exposure".  As 
noted  above,  the  acute  food-only  risk  of 
vinclozohn  is  83%  of  the  aP.AD  at  the 
99.8*  percentile  of  exposure,  and  the 
acute  ground  water  EEC  of  0.53  ppb  and 
the  acute  surface  water  EEC  of  5.68  ppb 
are  lower  than  the  drinking  water 
DWLOC  which  is  .^0  ppb  at  the  99.8"^ 
percentile  of  exposure.  EPA  believes 
there  is  ultimately  enough  room  in  the 
risk  cup  to  accommodate  vinclozolin 
and  procymidone  risk,  even,  if  in  the 
future,  EPA  does  determine  that 
procymidone  and  vinclozolin  share  a 
common  mechanism  of  toxicity. 

ii.  Carcinogenic  exposure  and  risk. 
Since  3.5-DCA  is  not  a  registered 
pesticide,  there  is  no  FIFRA  toxicology 
data  base  for  this  compound.  EPA  has 
used  the  Q,  *  for  p-chloroaniline  (PCA) 
to  assess  the  carcinogenicity  (only 
toxicological  endpoint  identified  for  3,5- 
DCA)  for  other  structurally  related 
chloroanilines.  EPA's  approach  on 
chloroanilines  is  to  consider 
chloroaniline  metabolites  to  be 
toxicologically  equivalent  to  PCA  unless 
there  is  sufficient  evidence  that  the 
metabolite  is  not  carcinogenic.  A  Qi  *  of 
6.38  X  10-2  (mg/kg/day)  '  has  been 
calculated  for  p-chloroaniline  based  on 
the  spleen  sarcoma  rate  in  male  rats 
from  a  National  Toxicology  Program 
bioassay. 

Exposure  to  3,5-DCA  was  evaluated 
from  the  following  sources:  residues  of 
vinclozolin-  and  iprodione-derived  3,5- 
DCA  in  food  and  wine,  residues  of 
procymidone-derived  3,5-DCA  in 
imported  wine,  and  3,5-DCA  residues  in 
water  from  domestic  agricultural  uses  of 
iprodione  and  vinclozolin.  There  are  no 
U.S.  registrations  for  procymidone. 
Therefore,  an  evaluation  of  exposure  to 
procymidone-derived  3,5-DCA  in  water 
is  not  appropriate. 

a.  Food  risk—  (1)  From  vinclozolin- 
derived  3,5-DCA  residues.  Cancer  risks 
were  5.1  x  10-^  for  all  crops,  including 


strawberries  and  stone  fruits.  Cancer 
risks  were  2.6  x  lo  "  for  all  crops, 
excluding  strawberries  and  stone  fhiits. 
Neither  of  these  risks  exceed  the 
Agency's  level  of  concern. 

(2)  From  iprodione-derived  3,5-DCA 
residues.  As  stated  in  the  luly  1998 
Iprodione  RED.  the  cancer  risk 
associated  with  3,5-DCA  derived  from 
iprodione  was  6  x  10  '*.  This  risk  does 
not  exceed  the  Agency's  level  of 
concern. 

(3)  From  procymidone-derived  3,5- 
DCA  residues  The  cancer  risk 
associated  with  3.5-DCA  in  imported 
wine  produced  from  grapes  treated  with 
procymidone  was  estimated  to  be  3.7  x 
10-^.  This  risk  does  not  exceed  the 
Agency's  level  of  concern 

D.  Drinking  water  risk — (1)  From 
vinclozohn  derived  3.5-  DCA.  As  stated 
previously.  Tier  II  surface  water  EECs 
were  generated  using  PRZM/EX.\MS  for 
3,5-DCA.  Onions  grown  in  California 
were  considered  to  be  the  worst-case 
scenario  for  water  modeling.  The 
highest  chronic  EEC  is  3.12  ppb  in 
surface  water  while  the  carcinogenic 
DVVLCX^  for  3.5-DCA  has  been 
calculated  to  range  from  0.47  ppb  to  1.6 
ppb.  Therefore,  the  EEC  exceeds  the 
DWLOC  indicating  a  potential  for 
concern.  The  onion  scenario  was 
selected  because  this  use  site  represents 
the  highest  maximum  seasonal  rate 
currently  allowed  on  vinclozolin  labels. 
However,  the  registrant  has  requested 
deletion  of  onions  after  this  growing 
season  (July  15,  2000).  If  the  Agency 
accepts  this  request,  this  scenario  is  not 
appropriate  for  use  in  a  carcinogenic 
risk  assessment  which  represents  life- 
time exposure. 

Assuming  acceptance  of  BASF's  use 
deletion  request,  the  carcinogenic 
DWLOC  for  3,5-DCA  (based  on  the 
commodities  available  for  consumption 
after  this  use  season)  has  been 
calculated  to  range  from  0.46  ppb  to  1.6 
ppb.  Using  Tier  11  PRZM/EXAMS.  the 
modeled  EECs  are  0.64  ppb  for  lettuce 
and  0.34  ppb  for  canola  The  use  site 
which  represents  the  highest  modeled 
exposiu^  in  drinking  water  is  golf 
courses.  Application  to  golf  course  turf 
is  currently  permitted  on  grass  mowed 
at  1  inch  or  less.  Using  the  Tier  I  generic 
expected  environmental  concentration 
(GENEEC)  model,  the  Agencv  has 
calculated  a  chronic  EEC  of  6.29  ppb 
based  on  application  to  tees  and  greens 
and  a  chronic  EEC  of  2.33  ppb  assuming 
application  to  tees,  greens,  and  fairways. 
These  EECs  were  the  result  of 
refinements  to  the  GENEEC  model. 
These  refinements  included  the 
incorporation  of  an  87  percent  crop  area 
(PCA)  factor  as  well  as  the  percentage  of 
the  golf  course  that  actually  receives 
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pesticide  treatment,  bringing  the 
resulting  PCA  factor  down  to  17%.  It 
was  assumed  that  tees  and  greens 
comprise  2,8%  of  the  acreage  of  a  golf 
course.  When  fairways  are  included,  an 
additional  16,7%  of  the  golf  course  is 
created  The  EEC  of  2,33  ppb  exceeds 
'he  DWLOC,  In  evaluating  whether  this 
EEC  indicated  a  risk  of  concern  EPA 
considered  the  following  factors: 

(i)  The  drinking  water  assessment  on 
turf  is  based  on  GENEEC,  a  screening- 
level  Tier  I  model.  At  present.  PRZM- 
E.XAMS.  the  Tier  11  model,  does  not 
have  the  appropriate  parameters  to 
accurately  model  turf  runoff.  Although 
GENEEC  is  not  an  ideal  tool  for  use  in 
drinking  water  risk  assessments,  it  can 
provide  high-end  estimates  of  the 
concentrations  that  might  be  found  in  a 
confined  pond  of  one  hectare.  Drinking 
water  from  surface  water  sources  does 
not  typically  come  from  this  type  of 
scenario,  but  rather  from  bodies  of  water 
that  are  substantially  larger  than  such 
ponds  and  from  diverse  watersheds. 
Unlike  a  confined  pond,  there  is  always 
some  flow  (in  a  riverl  or  turn  over  (in 
a  lake  or  reserv-oir)  resulting  in  an  over- 
estimation  of  the  persistence  of  the 
chemicals  near  the  drinking  water 
utility  intakes  .although  a  PCA  of  17% 
was  used  to  refine  the  model,  the 
Agency  recognizes  that  there  are  still 
uncertainties  in  the  accuracy  of  the 
model  to  represent  drinking  water 
concentrations, 

(li)  The  GENEEC  model  uses  the  56- 
day  average  of  pesticide  concentrations 
immediately  after  an  event  (application 
cf  pesticide)  This  short  time-period 
may  not  adequately  characterize  a 
person's  averdge  daily  exposure  over  a 
\ear.  even  more  so.  over  a  life  time  of 
rt)  years 

(iii)  The  GENEEC  model  assumes  that 
once  in  every  10  vears  the  EEC  will  be 
exceeded.  For  the  other  9  out  of  10  years 
the  level  of  residue  in  drinking  water  is 
likely  to  be  below  the  EEC  with  at  least 
one  half  of  the  vears  falling  significantlv 
below  by  a  factor  of  5  to  10  Therefore, 
d  person  mav  be  exposed  to  the  EEC 
once  in  every  10  years  or  a  total  of  seven 
times  during  a  lifetime  of  70  years.  The 
Agency  believes  the  potential  for  such  a 
lifetime  exposure  is  minimal. 

The  first  of  these  factors  raises  some 
concern  because  there  is  a  possibility 
that  GENEEC  may  underpredict  residue 
Iwvels  although  such  underprediction 
w^ould  not  be  expected  to  be  great.  The 
second  and  third  factors,  on  the  other 
hand,  could  lead  to  a  significant 
overstatement  of  drinking  water 
exposure  values.  In  light  of  all  of  these 
factors.  EPA  believes  that  it  is  likely 
there  is  no  risk  of  concern  from 


exposure  to  vinclozolin-derived  3,5- 
DCA. 

Nonetheless,  the  exceedance  of  the 
DWLOC,  based  on  a  screening  level 
model,  does  indicate  a  need  to  take 
steps  to  insure  that  exposures  do  not 
raise  a  risk  of  concern.  Therefore,  the 
Agency  is  considering  requiring  the 
registrants  of  vinclozolin  and  iprodione 
to  submit  targeted  surface  water 
monitoring  studies.  The  studies  would 
be  used  to  compare  the  existing 
modeled  results  to  the  more  acciu'ate 
data.  The  Agency  will  also  consider 
requiring  BASF  to  develop  a  survey  of 
golf  course  superintendents  to  obtain 
current  information  on  actual 
vinclozolin  use  patterns.  Estimates  for 
tiu-f  use  will  be  examined  further 
pending  receipt  of  better  usage 
characterization  data.  Lastly,  the  Agency 
is  considering  requiring  additional 
toxicological  information  on  3,5-DCA 
from  the  registrants  of  vinclozolin, 
iprodione  and  procymidone,  including 
data  for  use  in  evaluating  the 
carcinogenic  potential  of  this 
metabolite, 

(2)  Iprodione  3,5-DCA.  As  stated  in 
the  RED.  the  DWLOC  for  3,5-DCA 
derived  from  domestic  uses  of  iprodione 
was  estimated  to  be  0,55  ppb.  The  3,5- 
DCA  EEC  in  surface  water  associated 
with  the  use  of  iprodione  alone  was 
estimated  to  be  0.45  ppb.  Thus,  the 
iprodione  derived  3.5-DCA  carcinogenic 
DWLOC  is  not  exceeded. 

(3)  From  procvmidone  3,5-DCA.  There 
is  no  drinking  w  ater  exposure  because 
procymidone  is  not  registered  for  use  in 
the  United  States, 

c.  Cumulative  risk.  The  ciunulative, 
food-only  cancer  risk  associated  with 
3.5-DCA  derived  from  all  three  of  these 
imide  fungicides  is  9.2  x  10-^  (includes 
stone  fruit  and  strawberries)  and  the 
cumulative  food-only  cancer  risk  is  6.3 
X  10  "  when  stone  fruit  and  strawberries 
are  excluded  There  is  uncertainty  in  the 
above  risk  estimates  in  that  a  sxurogate 
Qi*  is  being  used  for  3.5-DCA,  However, 
due  to  the  structural  similarities  of  3,5- 
DCA  and  p-chloroaniline  (PCA),  EPA 
believes  that  for  3.5-DCA,  the  use  of  the 
PCA  Qi  *  represents  an  upper-bound 
estimate.  The  Agency  is  considering 
requiring  registrants  of  vinclozolin, 
iprodione.  and  procymidone  to  provide 
additional  toxicological  information  on 
3.5-DCA  including  data  for  use  in 
evaluating  the  carcinogenic  potential. 
The  cumulative,  food-onlv  cancer  risk 
estimates  are  conservative  and  are 
considered  to  be  a  negligible  cancer  risk. 

The  3,5-DCA  DWLOC  from  all  three 
imide  fungicides  (including  canola, 
snap  beans  and  those  currently 
registered  vinclozolin  uses  which  are 
not  being  supported  after  this  use 


season)  ranges  from  0.26  ppb  to  1.4  ppb. 
The  estimated  concentration  of  3,5-DCA 
in  water  from  applications  of  iprodione 
(1998  iprodione  RED)  is  0.45  ppb  and 
falls  within  the  range  of  the  aggregated 
DWLOC  cited  above.  The  estimated 
concentration  of  3,5-DCA  in  water  from 
applications  of  vinclozolin  after  this  use 
season  is  estimated  to  range  from  0.29 
ppb  to  2.33  ppb.  As  already  stated,  this 
range  could  potentially  present  a  risk  of 
concern  based  on  the  model,  however, 
based  on  how  the  model  estimates 
residue  concentrations  for  cancer 
assessment,  EPA  beheves  that  it  is 
unlikely  that  a  cancer  risk  of  concern  is 
present. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  dietary  (food 
only)  risk  does  not  exceed  the  Agency's 
level  of  concern  at  the  percentiles  of 
exposiue  up  to  the  99.8"'  percentile. 
Using  anticipated  residues,  PCT  data, 
and  PICT  data,  the  population  subgroup 
of  concern,  females  (13-t-)  utilized  83% 
of  the  dietary  (food  only)  aPAD  at  the 
99.8'^  percentile  of  exposure.  For 
drinking  water,  the  EEC  of  5.68  ppb  in 
surface  water  and  the  EEC  of  0.53  in 
groundwater  did  not  exceed  the  DWLOC 
of  30  ppb  at  the  99.8*  percentile  of 
exposure. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA 
believes  that  aggregate  dietary  exposure 
to  the  U.S.  population  will  use  4%  of 
the  cPAD  and  exposure  to  the  most 
highly  exposed  population  subgroup, 
children  (1-6  year  old)  will  use  7%  of 
the  cPAD.  The  chronic  DWLOCs  for 
vinclozolin  were  41  ppb  for  the  general 
U.S.  population  and  35  ppb  for  the  most 
highly  exposed  population  subgroup, 
women  (13+).  The  chronic  DWLOCs 
were  higher  than  the  chronic  EEC  of 
0.53  ppb  in  ground  water  and  0.165  ppb 
in  surface  water.  EPA  generally  has  no 
concern  for  exposiu^s  below  100%  of 
the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  All  residential  exposures  are 
considered  to  be  short-  and 
intermediate-term  duration  and  since 
the  same  endpoint  applies  to  both 
durations  of  exposures,  the  dermal  and 
inhalation  exposures  must  be  aggregated 
together  with  the  food  and  water 
exposures  for  each  population  subgroup 
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of  concern,  females  (13+)  and  infants 
and  children.  The  risks  currently  exceed 
the  Agency's  level  of  concern.  However, 
when  considering  the  conservative 
method  of  exposiu-e  estimations 
previously  discussed,  and  the  following 
risk  mitigation  measures  (stone  fniit  and 
strawberrv'  use  deletion,  and  the 
inimediate  restickering  of  all  vinclozolin 
products  for  sod  farm  use  to  include  a 
24— day  period  before  harvesting),  the 
MOE  is  >1 .010  for  aggregate  risks  to  the 
population  subgroups  of  concern, 
females  (13^1  and  infants  and  children 
as  well  as  the  general  U.S.  population 
resulting  from  vinclozolin  uses  are  not 
of  concern.  Therefore,  the  risks  do  not 
exceed  the  Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Because  the  overall  anti- 
androgenic  effects  are  a  prerequisite  for 
hyperplasia  and  tumor  formation,  and 
are  considered  to  be  protective  of  the 
potential  carcinogenic  outcome  of 
exposure  to  the  anti-androgenic 
vinclozolin  and  its  metabolites,  the 
overall  anti-androgenic  aggregate  risk 
which  are  identical  to  the  chronic 
aggregate  risk.  The  chronic  aggregate 
risks  are  presented.  The  chronic  (non- 
cancer)  aggregate  risk  was  below  the 
Agency's  level  of  concern  for  food  and 
drinking  water  sources  of  exposure. 
Chronic  food-source  risks  were  <7%  of 
the  cPAD  when  stone  fruit  and 
strawberries  are  excluded  (uses  have 
been  canceled).  Estimated 
enviroiunental  concentrations  were 
compared  to  the  chronic  DWLOCs.  The 
chronic  EEC  for  residues  of  vinclozolin 
per  se  in  ground  water  (0.53  ppb)  was 
below  the  chronic  DWLOCs  for  water 
consumption  by  adults  (41  ppb  for  the 
general  U.S.  population  and  35  ppb  for 
females  [13+])  and  by  children  (11  ppb). 

Cancer  risks  from  vinclozolin  derived 
3.5-DCA  were  2.6  x  10^  for  all  crops, 
excluding  strawberries  and  stone  fruits. 
This  risk  does  not  exceed  the  Agency's 
level  of  concern.  The  3,5-DCA  DWLOC 
from  all  three  Imide  fungicides 
(including  canola,  snap  beans  and  those 
ciurently  registered  vinclozolin  uses 
which  are  not  being  supported  after  this 
use  season)  ranges  from  0.26  ppb  to  1.4 
ppb.  The  3.5-DCA  EEC  resulting  from 
iprodione  use  is  0.45  ppb  and  falls  with 
the  range  of  the  aggregated  DWLOC 
cited  above.  The  3,5-DCA  EEC  resulting 
from  vinclozolin  use  after  this  use 
season  is  estimated  to  range  from  0.29 
ppb  to  2.33  ppb.  As  already  stated,  this 
range  could  potentially  present  a  risk  of 
concern  based  on  the  model,  however, 
based  on  how  the  model  estimates 
residue  concentrations  for  cancer 
assessment,  EPA  believes  that  it  is 
unlikely  that  a  cancer  risk  of  concern  is 
present. 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  vinclozolin  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
vinclozolin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  svstemic  toxicity. 

FFDCA  section  408  "provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children. 

ii.  Prenatal  and  postnatal  sensitivity. 
The  rationale  for  retaining  the  lOX 
FQPA  safety  factor  is  explained  below: 

a.  There  is  evidence  oi  increased       • 
susceptibility  of  offspring  following  in 
utero  exposiu-e  to  vinclozolin  in  the 
prenatal  developmental  toxicity  study 
in  rats. 

b.  A  developmental  neiuotoxicity 
study  in  rats  with  an  expanded  protocol 
is  required  for  vinclozolin  as  a  result  of 
concern  for  the  anti-androgenic 
properties  of  vinclozolin  and  its 
metabolites. 

iii.  Conclusion.  Based  on  the 
developmental  and  reproductive  data 
for  vinclozolin,  EPA  determined  that  an 
additional  1  OX  safety  factor  for  the 
protection  of  infants  and  children  (as 
required  by  FQPA)  should  be  retained. 

2.  Acute  risk.  No  study  with 
vinclozolin  indicated  that  acute 
exposure  to  vinclozolin  is  likely  to 
cause  an  adverse  effect  of  concern  on 
infants  or  children  or  the  general  public 
with  the  exception  of  the  in  utero  effects 
on  the  developing  fetus.  Risks  to  the 
fetus  are  estimated  by  examining 
exposure  to  women  of  child-bearing  age. 

3.  Chronic  risk.  Using  the  exposiu-e 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  vinclozolin  from  food  will  utilize  7% 
of  the  cPAD  for  infants  and  children. 
EPA  generally  has  no  concern  for 


exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  dailv  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Since  the  EEC's  for  residues  of 
vinclozolin  per  se  are  lower  than  the 
chronic  DWLOCs.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
ofthecP,\D 

4.  Short-  or  intermediate-term  risk. 
The  short-  and  intermediate-term  risks 
currently  exceed  the  Agency's  level  of 
concern  (MOE  =  1.000)  However,  the 
Agency  believes  the  exposure  estimates 
are  conservative,  as  previously 
discussed,  and  therefore,  overestimate 
risk.  When  the  following  risk  mitigation 
measures  (stone  fruil  and  strawberry  use 
deletion,  and  the  immediate  restickering 
of  all  vinclozolin  products  for  sod  farm 
use  to  include  a  24-day  period  before 
harvesting)  are  taken  into  consideration, 
the  MOE  is  >  1.010  for  aggregate  risks 

to  infants  and  children  resulting  from 
use  of  vinclozolin.  Therefore,  the  risks 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
vinclozolin  residues. 

IV.  Responst:  to  Public  Comments 

A.  Natural  Resources  Defense  Council 
Comments 

1.  Comment  number  1.  NRDC  argues 
that  EPA  is  not  authorized  to  use 
percent  crop  treated  information  in 
acute  risk  assessments.  NRDC  bases  this 
argument  on  the  fact  that  the  provision 
explicitly  addressing  percent  crop 
treated  information,  section  408(b)(2)(F), 
only  mentions  use  of  such  information 
in  chronic  assessments. 

Agency  response.  EPA  disagrees  with 
this  interpretation  of  the  FFDCA. 
FFDCA  Section  408(b)(2)(D)(vi)  directs 
EPA,  in  making  tolerance  decisions,  to 
consider  "available  information 
concerning  the  aggregate  exposure 
levels  of  consumers  to  the  pesticide 
chemical  residue." 
21  U.S.C.  346a(b)(2)(D){vi).  This  is  a 
broad  mandate  that  includes  all  manner 
of  information  bearing  on  exposiue,  not 
the  least  of  which  would  be  percent 
crop  treated  information.  Thus,  EPA 
believes  that  subsection  (b)(2)(D)(vi) 
authorizes  use  of  percent  crop  treated 
information  in  both  acute  and  chronic 
risk  assessments. 

Congress  explicitly  addressed  use  of 
percent  crop  treated  information  in 
section  408(b)(2)(F)  where  it  imposed 
certain  conditions  on  EPA's  use  of 
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percent  crop  treated  information  in 
chronic  risk  assessments.  Section 
408(b)(2)(F)  states: 

in  establishing,  modifying,  leaving  in 
effect,  or  revoking  a  tolerance  for  a  pesticide 
chemical  residue,  the  Administrator  may. 
when  assessing  chronic  dietary  risk,  consider 
available  data  and  information  on  the  percent 
of  food  actually  treated  v^rith  the  pesticide 
chemical  (including  aggregate  pesticide  use 
data  collected  by  the  Department  of 
Agriculture)  only  if  the  Administrator — 

(il  finds  that  the  data  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from  such 
crop  is  likely  to  contain  such  pesticide 
chemical  residue; 

(ii)  finds  that  the  exposure  estimate  does 
not  understate  exposure  for  any  significsmt 
subpopulation  group; 

(iii)  finds  that,  if  data  are  available  on 
pesticide  use  and  consumption  of  food  in  a 
particular  area,  the  population  in  such  area 
is  not  dietarily  exposed  to  residues  above 
those  estimated  by  the  Administrator,  and 

(iv)  provides  for  the  periodic  reevaluation 
of  the  estimate  of  anticipated  dietary 
exposure. 

21  use  346a(b)(2)(F)  (emphasis 
added).  Although  this  paragraph  affinns 
the  ability  of  EPA  to  use  percent  crop 
treated  information  for  chronic  dietarv 
rislc  assessments,  the  clear  thrust  of  this 
paragraph  is  to  impose  four  limitations 
on  the  use  of  such  information  in 
ohronic  risk  assessments  (i.e.  the 
hmitations  set  forth  in  clauses  (i) — (iv) 
follovk^ing  the  "only  if).  Because  the 
limitations  expressly  apply  only  "when 
assessing  chronic  dietarv  risk". 
Congress  did  not  impose  any  limitation 
on  the  authority  in  subsection 
(b)(2)(D)(vi)  to  consider  percent  crop 
treated  for  risk  assessments  that 
consider  risks  other  than  chronic  ones 
lie.  acute  risks) 

.MRDC  contends  that  subparagraph  (F) 
impliedly  bars  EPA  from  relying  on 
percent  crop  treated  information  for 
acute  risk  assessments  under 
subparagraph  (D1(vi)  because 
subparagraph  (F)  only  mentions  chronic 
risk  assessments  EPA.  however,  does 
not  believe  that  the  statutor\-  silence  on 
acute  risk  assessments  in  subparagraph 
(F)  compels  such  an  interpretation,  in 
fact,  the  statutory  structure  suggests  the 
converse  conclusion  Subparagraph  (F) 
clearly  sets  forth  that  percent  crop 
treated  information  may  be  used  in 
chronic  nsk  assessments  "only  if  four 
conditions  can  be  met  If  Congress  had 
intended  that  this  provision  limit  EPA's 
general  authority  to  consider  percent 
crop  treated  information  other  than  as 
applied  to  chronic  risk  assessments,  the 
reference  to  chronic  risk  assessments 
should  not  have  been  included  as  part 
of  the  introducton,'  clause  but  as  one  of 
the  "only  if  conditions.  Failure  to 


include  it  as  one  of  the  "only  if 
conditions  suggests  that  Congress  was 
merely  setting  out  rules  for  chronic  risk 
assessments  and  not  making  a  broader 
statement  about  use  of  percent  crop 
treated  information  generally. 

Moreover,  it  is  not  surprising  that 
Congress  chose  only  to  address  use  of 
percent  crop  treated  information  in  the 
context  of  chronic  risk  assessment  given 
EPA's  historical  practice  regarding  use 
of  percent  crop  treated  data  Although 
EPA  has  considered  percent  crop  treated 
information  in  chronic  risk  assessment 
for  decades,  use  of  such  information  in 
acute  risk  assessments  is  a  relatively 
recent  phenomenon,  and  Congress,  in 
1996,  may  have  either  not  been  aware  of 
the  rapidly  evolving  risk  assessment 
techniques  for  acute  hazards  or  believed 
that  It  was  premature  to  enact  statutory 
requirements  as  to  such  assessments. 

There  were  two  key  events  in  1995 
that  triggered  the  use  of  percent  crop 
treated  information  m  acute  risk 
assessments  (DA  new  focus  on  acute 
hazards;  and  (2)  a  new  risk  methodology 
for  assessing  acute  risks.  In  1995,  EPA 
began  for  the  first  time  consistently 
identif\-ing  acute  endpomts  and 
performing  acute  risk  assessments  for 
each  pesticide  EPA  was  mitiallv 
reluctant  to  use  percent  crop  treated 
information  m  such  assessments  due  to 
the  difference  between  acute  and 
chrome  risks  With  chronic  risk,  EPA  is 
concerned  with  hazards  that  occur  from 
exposure  over  an  extended  time  period. 
Thus,  in  assessing  chronic  risk,  EPA 
generally  combines  percent  crop  treated 
information  with  data  on  residue  levels 
to  produce  an  estimate  of  the  residue 
level  a  person  is  exposed  to  over  an 
extended  time-frame  assuming  the 
person  gets  a  mixture  of  treated  and 
untreated  commodities.  With  acute 
hazards.  EPA  is  concerned  with  the  risk 
from  a  single  exposure  and  thus  is 
interested  in  the  exposure  that  can  come 
from  a  single  commodity.  Accordingly, 
for  acute  nsk  assessments  it  is 
inappropriate  to  produce  a  single 
estimate  of  the  residue  level  in 
commodities  if  such  estimate  does  not 
reflect  high  end  values  that  are  likely  to 
occur.  Use  of  percent  crop  treated  data 
in  the  manner  used  m  chronic 
assessment,  however,  reduces  high-end 
values  in  proportion  to  percent  of  crop 
treated.  To  overcome  this  problem,  a 
new  risk  assessment  methodology  was 
developed  that  used  a  complex, 
probabilistic  model  that  incorporated  all 
residue  values,  including  the  high  end 
values,  and  percent  crop  treated 
information  EPA  first  accepted  these 
probabilistic  acute  risk  assessments  late 
in  1995.  and  use  of  this  new  risk 
assessment  technique  in  regidatory 


actions  was  still  relatively  infrequent 
prior  to  the  drafting  and  passage  of  the 
FQPA  in  the  summer  of  1996. 

In  sum,  NRDC  can  demonstrate,  at 
best,  that  the  statute  is  silent  regarding 
use  of  percent  crop  treated  information 
in  acute  risk  assessments.  Given  the 
general  language  in  section  408 
directing  EPA  to  consider  "available 
information"  on  aggregate  exposure 
levels,  EPA's  interpretation  of  section 
408  as  permitting  use  of  percent  crop 
treated  data  in  acute  risk  assessments  is 
certainly  reasonable.  NRDC's 
interpretation,  on  the  other  hand,  would 
erect  an  absolute  bar  to  the  use  of  the 
most  advanced  scientific  techniques  for 
reliably  and  accurately  estimatirig 
anticipated  exposure  to  pesticide 
residues. 

l.Comment  number  2.  EPA  fails  to 
identify  the  correct  NOAEL  for 
vinclozolin's  endocrine  disrupting 
effects.  Dr.  Gray  has  reported  an 
apparent  lack  of  a  NOAEL  for 
vinclozolin's  developmental  effects. 
Therefore,  use  of  a  NOAEL  of  6  mg/kg/ 
day  for  the  acute  analysis  and  use  of  3 
mg/kg/day  as  the  NOAEL  for  short-term, 
intermediate-term,  and  carcinogenic  risk 
assessments  is  not  scientifically 
supportable.  NRDC  feels  that  a  LOAEL 
of  3  mg/kg/day.  adjusted  for  the  lack  of 
a  true  NOAEL,  should  be  used  as  the 
hazard  component  in  risk  assessments. 

Agency  response.  First,  the  Agency 
stresses  that  it  conducted  a  statistical 
analysis  of  anogenital  distance  in 
response  to  dose  in  the  Gray 
developmental  rat  study,  and  it  wais 
determined  that  the  NOAEL  for  acute 
effects  was  6  mg/kg/day  and  the  LOAEL 
was  12  mg/kg/day.  In  a  12/8/99 
memorandum,  the  Agency  determined 
that  decreased  ventral  prostate  weight, 
observed  at  6  mg/kg/day.  was  an  even 
more  sensitive  indicator  of  the  anti- 
androgenic  activity  of  vinclozolin;  the 
next  lower  dose  (3  mg/kg/day)  was  thus 
selected  as  the  study  NOAEL. 

Second,  the  Agency  must  stress  that 
the  NOAEL  of  6  mg-ltg/day  for  the  acute 
dietary  analysis  represents  the  3  mg/kg/ 
day  treatment  level  (study  NOAEL)  in 
the  [multidose]  perinatal  oral 
developmental  rat  study  noted  above 
that  has  been  adjusted  by  a  plasma 
equilibriiun  factor  to  derive  an  adjusted 
NOAEL  that  reflects  a  single  dose;  the 
adjusted  LOAEL  causing  decreased 
ventral  prostate  weight  has  been 
calculated  to  be  11.5  mg/kg/day. 

The  perinatal  oral  developmental  rat 
study  mentioned  above  was  also  used  as 
the  source  of  the  NOAEL  for  short-term 
and  intermediate-term  dermal  and 
inhalation  risk  assessments  for  women 
(13-50);  note  that  the  study  NOAEL  of 
3  mg/kg/day  was  not  adjusted  for  the 
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plasma  equilibrium  factor  because  the 
applicable  short-term  and  intermediate- 
term  routes  of  exposure  are  not  oral  and 
because  they  typically  reflect  multiple 
exposiue  events  more  closely 
approximated  by  the  multidose  oral 
developmental  rat  study. 

The  Agency  disagrees  with  NRDC's 
suggestion  that  the  3  mg/kg  dose  from 
the  Gray,  et  al.  oral  developmental  rat 
study  is  a  LOAEL.  As  noted  above, 
EPA's  statistical  analysis  shows  that  the 
anogenital  distance  effect  has  a  NOAEL 
of  6  mg/kg/day  in  the  Gray  study.  NRDC 
has  not  offered  any  explanation  of  why 
it  does  not  agree  with  that  statistical 
analysis.  Second,  as  to  the  decreased 
ventral  prostate  weight  effect,  EPA's 
review  of  the  data  shows  that  this 
adverse  affect  was  not  present  at  3  mg/ 
kg;  however,  this  adverse  effect  was  a 
dose-related  effect  in  male  offspring  at 
6  mg/kg  and  above.  No  adverse  effects 
were  observed  at  the  3  mg/kg/day  dose 
level.  Thus.  EPA  cannot  agree  with 
NRDC  that  the  3  mg/kg/day  dose  should 
be  treated  as  a  LOAEL  in  conducting  the 
risk  assessment  for  vinclozolin. 

The  perinatal  rat  developmental 
toxicity  study  was  also  used  to  derive 
the  point  of  departure  (POD  =  NOAEL 
of  3  mg/kg/day)  to  be  used  in  the  non- 
linear carcinogenicity  risk  assessments; 
the  effect  seen  at  the  LOAEL  of  6  mg/ 
kg/day  was  prostate  weight  decrease, 
seen  as  an  early  manifestation  of  the 
anti-androgenic  action  of  vinclozolin 
ultimately  resulting  in  Leydig  (testicular 
interstitial)  cell  tumors  in  the  chronic/ 
cancer  studies.  However,  note  that  the 
NOAEL  of  1.2  mg/kg/day  from  the  rat 
chronic/cancer  studies  is  considered  to 
be  protective  of  cancer  effects  because  it 
is  protective  of  the  anti-androgenic 
effects  that  are  the  likely  precursors  to 
tiunor  formation.  The  chronic 
Population  Adjusted  Dose  (cPAD),  used 
to  calculate  risk,  is  derived  by  dividing 
the  NOAEL  of  1.2  mg/kg/day  by  the 
safety  factor  of  1,000  (lOX  for 
intraspecies  extrapolation.  lOX  for 
interspecies  variation,  and  lOX  for 
FQPA).  Because  this  approach  (using 
the  cPAD)  would  be  more  protective 
than  the  proposed  POD  for  cancer  risk 
assessment  of  3  mg/kg/day,  and 
includes  an  additional  lOX  factor  for  the 
protection  of  infants  and  children,  a 
separate  non-linear  risk  assessment  for 
cancer  is  not  necessary. 

3.  Comment  numbers.  Vinclozolin 
and  iprodione  do  share  a  common 
mechanism  of  toxicity.  NRDC  disagrees 
with  EPA's  judgement  that  vinclozolin 
and  iprodione  do  not  share  a  common 
mechanism  because  they  are  both 
known  anti-androgens,  both  have  the 
metabolite  3,5-dichloroaniline  in 
common,  and  both  cause  the  same  effect 


even  if  the  exact  manner  of  androgen 
interference  is  different.  In  fact,  they 
may  act  additively  or  synergistically  as 
a  result  of  affecting  the  androgen 
pathway  at  different  sites  as  opposed  to 
the  potential  competition  for  the  same 
binding  site  if  both  act  at  the  exact  same 
point  in  the  process. 

Agency  response.  FQPA  requires  EPA 
to  consider  available  information 
concerning  the  cumulative  effects  of 
compounds  that  have  a  common 
mechanism  of  toxicity.  It  should  be 
stressed,  however,  that  EPA  is  moving 
in  a  stepwise  fashion  to  evaluating  the 
cumulative  assessment  of  anti- 
androgenic  pesticides. 

Vinclozolin,  procymidone,  and 
iprodione  are  members  of  the  imide 
group  of  the  dicarboximide  class  of 
fungicides.  There  is  some  evidence  that 
these  compoimds  induce  similar  toxic 
effects.  Further,  all  of  these  fungicides 
appear  to  be  anti-androgenic.  The 
mechanistic  basis  for  their  anti- 
androgenic  properties  have  been  studied 
to  different  degrees.  There  are  studies 
underway  at  EPA's  National  Health  and 
Environmental  Effects  Laboratory  to 
better  elucidate  the  mechanism  of 
toxicity  for  these  anti-androgenic 
fungicides  as  well  as  mixture  studies  on 
how  they  interact.  Although  all  three  of 
these  fungicides  effectively  reduce  the 
level  of  testosterone,  they  do  so  by 
different  pathways.  Vinclozolin  and 
procymidone  bind  and  compete  for  the 
androgen  receptor.  Iprodione  disrupts 
the  endocrine  system  by  inhibiting 
androgen  synthesis  rather  than 
competing  for  the  androgen  receptor.  It 
should  be  noted  that  these  three 
chemicals  do  not  have  any  known 
metabolites/degradates  in  common  with 
the  possible  exception  of  3,5- 
dichloroaniline  which  is  structurally 
and  toxicologically  different  from  the 
parent  compounds  and  unlikely  to  be 
anti-androgenic. 

The  androgen  system  may  be 
modulated  in  different  ways  including 
competitive  binding  to  androgen 
receptors,  interference  with  gene  control 
over  the  synthesis  of  several  enzymes  or 
other  factors  associated  with  synthesis 
of  androgen  and  testosterone.  All  of 
these  variables  relate  to  the  potency, 
specificity,  and  site  of  action  of  the  anti- 
androgen  and  determine  the  expression 
of  the  anti-androgenicity  induced  by 
various  compounds.  Because  of  the 
complexity  of  the  androgen  system,  a 
careful  evaluation  of  all  the  available 
data  is  needed  as  well  as  peer  review  by 
the  FIFRA  Science  Advisory  Panel 
before  a  formal  decision  is  made 
regarding  whether  or  not  these 
compounds  modulate  androgens  by  a 
common  mechanism  of  toxicity.  The 


evaluation  of  a  common  mechanism 
would  follow  the  1999  EPA  Guidance 
for  Identifying  Pesticide  Chemicals  and 
Other  Substances  That  Have  A  Common 
Mechanism  of  Toxicity  (64  FR  5796, 
February  5,  1999)  (FRL-6060-7). 
Furthermore,  procymidone  has  yet  to  be 
subjected  to  the  Reregistration 
Eligibility  Decision  (RED)  process  and, 
as  part  of  this  process,  its  toxicology 
database  must  meet  current  standards  of 
acceptability.  Although  there  are  data 
suggesting  that  these  dicarboximide 
fungicides  induce  some  of  the  same 
anti-androgenic  effects,  the  mechanism 
by  which  they  cause  these  toxic  effects 
have  not  been  adequately  evaluated. 

Even  after  an  evaluation  of  all  the  data 
and  a  decision  is  made  regarding  a 
conmion  mechanism  of  toxicity,  other 
analyses  are  important  to  conduct 
regarding  the  integration  of  exposure 
and  hazard  data  to  determine  the 
likelihood  that  such  groupings  might 
result  in  a  cumulative  risk  as  described 
in  the  Agency's  Proposed  Guidance  on 
Cumulative  Risk  Assessment  of 
Pesticide  Chemicals  That  Have  a 
Common  Mechanism  of  Toxicity  (http:/ 
/www. epa.gov/scipoly/sap/1999/ 
september/cumdoc.pdf).  Only  then  can 
it  be  determined  whether  there  is  a  need 
to  conduct  a  ciunulative  risk  assessment 
on  these  dicarboximide  fungicides. 

Nonetheless,  because  of  the  apparent 
similarity  of  mechanism  of  toxicity 
between  vinclozolin  and  procymidone 
EPA  has  considered,  as  discussed  above, 
whether  the  cumulative  effects  from 
vinclozolin  and  procymidone  (assuming 
these  pesticides'  effects  are  cumulative) 
would  raise  a  risk  of  concern.  EPA  is 
unwilling,  at  this  time,  to  make  the 
same  assumption  concerning  iprodione 
and  vinclozolin.  NRDC  hypothesizes 
that,  because  iprodione  and  vinclozolin 
operate  in  a  different  manner  on  the 
androgen  system,  they  are  likely  to  have 
an  additive  anti-androgenic  effect.  A 
conclusion  that  chemicals  that  operate 
at  different  stages  in  the  androgen 
pathway  are  acting  through  a  common 
mechanism  of  toxicity  or  otherwise 
merit  a  cumulative  assessment  is 
beyond  any  cumulative  effects 
determination  EPA  has  made  either  pre- 
or  post-FQPA.  That  does  not  mean  that 
further  evaluation  of  the  science  of 
cumulative  effects  concerning  anti- 
androgenic  effects  will  not  lead  to  a 
conclusion  that  iprodione  and 
vinclozolin  have  a  common  mechanism 
of  toxicity'.  At  this  time,  however,  given 
the  scientific  understanding  of  the 
mechanisms  of  these  two  pesticides, 
EPA  is  unwilling  to  presume  that  such 
common  mechanism  exists  or  that  there 
is  some  other  justification  for  treating 
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these  pesticides  as  having  cumulative 
effects. 

4.  Comment  number  4.  EPA  should 
not  approve  tolerances  that  exceed  safe 
levels.  The  elevated  risk  numbers  in  the 
case  of  short-term  and  intermediate- 
term  risk  and  the  exceedance  of  the 
drinking  water  level  of  concern 
ODWLOC)  are  especially  of  concern  and 
there  is  doubt  that  the  proposed 
mitigation  measures  will  aJleviate  the 
estimated  risks.  There  is  concern  that 
EPA's  assessments  are  not  sufficiently 
conservative  to  protect  public  health 
and  the  Agency  should  not  ignore  or 
explain-away  its  own  elevated  risk 
estimates. 

Agency  response.  EPA  has  high 
confidence  in  the  short-term  and 
mtermediate-term  risk  assessments 
(these  involve  treated  sod)  because  a 
chemical-specific  turf  exposure  study 
was  used  and  because  foliar  residue 
dissipation  over  time  was  determined. 
We,  therefore,  have  confidence  that  the 
mitigation  measure  to  require  a  24-day 
mterval  between  final  treatment  and 
harvest  of  sod  before  it  is  shipped  for 
placement  in  a  residential  setting  will 
be  protective  Only  in  the  case  of  acute 
aggregate  risk  from  vinclozolin  and 
carcinogenic  risk  from  3,5-DCA  was 
there  an  indication  of  a  potential 
drinking  water  concern.  The  exposure 
e.stimates  (EECs)  were  based  on 
conservative  modeling.  Also,  the  food 
exposures  (subtracted  from  the  aPAD  to 
determine  the  DWLOC)  are  very 
(  onservative  because  they  are  based  on 
firtld  trial  residue  data.  DWLOCs  cannot 
l)t'  used  in  a  quantitative  risk  assessment 
as  representative  monitoring  data  may. 
Rather,  they  are  used  to  determine  the 
raagnitude  of  potential  concern  by 
c  omparison  to  the  EEC's.  As  the  QQ.Qt^ 
[>ercentile  of  food  exposiue  to 
\  inclozolin  is  considered  to  be  overly 
conservative  given  the  use  in  this 
exposure  assessment  and  the  overly 
conservative  drinking  water  assessment, 
EPA  has  little  concern  for  an  apparent 
elevated  risk  particularly  in  light  of  the 
registrant's  mitigation  proposals. 
Finally,  discussion  of  die  strengths  and 
weaknesses  of  our  assessments,  the 
assumptions  made,  and  our  level  of 
confidence  are  all  part  of  the  risk 
characterization  component  of  risk 
assessment.  We  must  provide 
qualitative  descriptors  to  facilitate  the 
risk  management  process. 

B.  Earthjustice  Legal  Defense  Fund 
comment 

Comment.  EPA  is  asked  to  consider 
Earthjustice's  prior  comments  and 
objections  to  the  previous  vinclozolin 
tolerance. 


Agency  response.  EPA  has  addressed 
Earthjustice's  prior  comments  and 
objections  in  the  Agency  letter  of  May 
11,  2000  to  the  Earthjustice  Legal 
Defense  Fund,  and  therefore,  the 
Agency  believes  that  further  detailed 
discussion  is  not  necessary.  In  brief, 
Earthjustice's  prior  conunents  focused 
on  two  issues:  the  use  of  the  additional 
safety  factor  for  the  protection  of  infants 
and  children;  and  the  cumulative  effects 
of  vinclozolin,  iprodione,  and 
procymidone.  In  considering 
Earthjustice's  comments  in  the  course  of 
assessing  vinclozoUn.  EPA  has  acceded 
to  Earthjustice's  request  to  retain  the 
additional  safety  factor  for  the 
protection  of  infants  and  children  and 
has  assmned,  for  this  tolerance 
rulemaking,  that  vinclozolin  and 
procymidone  have  a  common 
mechanism  of  action  that  vrill  lead  to 
cumulative  effects.  EPA  decided  against 
reaching  that  conclusion  as  to 
vinclozolin  and  iprodione  for  the 
reasons  explained  above.  EPA's  full 
response  to  Earthjustice  has  been 
included  in  the  docket  for  this  action. 

C.  BASF  Corporation  Comments 

1.  Comment  number  1.  BASF  has 
supplied  information  which  would 
allow  the  Agency  to  further  refine  the 
acute  dietary  risk  by  using  monitoring 
data  provided  in  response  to  the 
Agency's  preliminary  risk  assessment. 
Use  of  this  information  would 
significantly  reduce  the  calculated  acute 
dietary  risk. 

Agency  response.  BASF  did  submit 
grape  and  lettuce  metabolism  studies 
and  a  proposal  that  monitoring  data  be 
used  as  a  source  of  refined  dietary 
exposure  estimates,  i.e.,  anticipated 
residues.  FDA  and  USD  A/Pesticide  Data 
Program  monitoring  data  are  aveiilable 
for  most  foods  expected  to  bear 
vinclozolin  residues.  However,  these 
monitoring  data  are  not  useful  for  risk 
assessment  purposes  because  these 
programs  do  not  analyze  all  3,5-DCA 
containing  metabolites,  which  are  the 
residues  of  concern.  Agency  review  of 
the  plant  metabolism  studies  reveals 
that  a  significant  portion  of  the 
vinclozolin  residue  may  exist  as  3,5- 
DCA  per  se  or  conjugates,  all  of  which 
tend  to  increase  with  time  as  they  are 
the  terminal,  more  stable  residues. 
Conjugates  and  3,5-DCA  per  se  are  not 
analyzed  by  either  FDA  or  PDP.  These 
residues  are,  however,  analyzed  by  the 
data  collection  method  used  to  generate 
the  field  trial  data  because  the  method 
converts  all  of  these  residues  to  a 
common  moiety  (derivatized  3,5-DCA). 
Also,  there  was  significant  variability  in 
the  ratios  of  vinclozolin  per  se  to  total 
residues  with  time,  between  crops,  and 


between  studies  on  the  same  crop. 
Therefore,  at  this  time  the  Agency  does 
not  believe  that  the  plant  metabolism 
studies  provide  sufficient  additional 
information  supporting  use  of 
monitoring  data  to  generate  anticipated 
residues  (ARs)  and  that  field  trial  data 
should  be  used  to  calculate  AR  values 
for  dietary  exposure  in  food. 

2.  Comment  number  2.  BASF  has 
submitted  or  cited  information  it  feels 
supports  their  contention  that  3,5-DCA 
should  not  be  assvuned  to  be 
toxicologically  equivalent  to  p- 
chloroaniline,  i.e.,  that  3,5-DCA  should 
not  be  considered  to  be  a  carcinogen 
like  p-chloroaniline  for  risk  assessment 
purposes.  Based  on  physicochemical 
and  stereochemical  differences  from  p- 
chloroaniline,  BASF  thinks  that  3,5- 
DCA  would  not  be  mutagenic. 
Calcidations  indicate  that  the  amino 
group  of  p-chloroaniline  is  1 ,300  times 
more  reactive  than  the  amino  group  of 
3,5-DCA  in  a  peroxidation  reaction,  a 
step  necessary  to  generate  the 
corresponding  hydroxylamine  which  is 
a  prerequisite  for  mutagenicity.  Side-by- 
side  Ames  Bioassays  demonsti^ted  that 
p-chloroaniline  is  clearly  mutagenic 
whereas  3,5-DCA  is  nonmutagenic  in 
the  presence  of  metabolic  activation  and 
a  cocarcinogen.  This  indicates  that  the 
two  chloroanilines  behave  different 
biologically. 

Agency  response.  While  the  submitted 
information  provides  some  support  for 
the  claim  that  3,5-DCA  may  be  less 
potent  than  p-chloroaniline,  there  is 
insufficient  evidence  to  show  that  3,5- 
DCA  is  not  mutagenic  or  carcinogenic. 
The  available  mutagenicity  data  are 
insufficient  because  3,5-DCA  was  tested 
using  only  one  of  the  fom-  or  five 
Salmonella  typhimurium  strains  usually 
tested  in  the  Ames  bioassay;  also,  3,5- 
DCA  was  not  the  subject  of  any  other  in 
\'itro  mutagenicity  study  required  for 
pesticide  registration. 

Only  long-term  studies  in  which  two 
manunalian  species  are  exposed  to  a 
potential  carcinogen  can  provide 
concrete  evidence  of  carcinogenicity. 
Therefore,  until  sufficient  data  are 
submitted,  DCA  will  continue  to  be 
regulated  based  on  a  Qi  *  calculation  for 
p-chloroaniline. 

3.  Corrunent  number  3.  BASF  claims 
that  recently  submitted  details  of 
calculations  of  tiuf  foliar  dislodgeable 
residues  provides  evidence  that  a  9-day 
preharvest  interval  (PHI),  rather  than  the 
Agency-calculated  24-day  PHI,  is 
sufficient  to  bring  the  children's  MOE  to 
a  level  below  the  Agency's  level  of 
concern.  Regardless  of  the  outcome  of 
the  Agency  review,  BASF  is  vdlling  to 
impose  the  24-day  PHI  suggested  in  the 
supplemental  notice. 
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Agency  response.  These  data  are 
currently  under  review,  and  no 
comment  can  be  provided  at  this  time. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
adequately  understood  based  on 
metabolism  studies  on  strawberries, 
lettuce,  peaches,  and  grapes.  The  plant 
metabolism  studies  indicate  that 
metabolism  in  plants  results  from  the 
hydrolytic  cleavage  of  the 
oxazolidinedione  ring  and/or  loss  of  the 
ethenyl  moiety.  Formation  Of  conjugates 
and  hydrolysis  to  3,5-DCA  occur  and 
these  may  increase  with  time.  The 
residues  of  concern  are  vinclozolin  per 
se  and  its  metabolites  containing  the 
3,5-DCA  moiety. 

2.  Animal  metabolism.  The  qualitative 
natiu^  of  the  residue  in  livestock  is 
adequately  understood  based  on 
adequate  ruminant  and  poultry 
metabolism  studies  submitted  in 
conjimction  with  pesticide  petitions 
PP#7H5531  and  FP#9F3750.  The 
residues  of  concern  are  vinclozolin,  a 
mixtiue  of  the  diastereomers  of  N-(3,5- 
dichlorophenyl)-2-methyl-2,3,4- 
trihydroxybutyramide  (BF  352-25),  and 
a  mixture  of  diastereomers  derived  by 
dihydroxylation  of  the  vinclozolin  vinyl 
group  (BF  352-37).  These  metabolites 
are  covered  by  the  present  tolerance 
expression,  i.e.,  they  contain  the  3,5- 
DCA  moiety. 

B.  Analytical  Enforcement  Methodology 

1 .  Plants.  Adequate  analytical 
methodology  is  available  for  data 
collection  and  enforcing  tolerances  of 
vinclozolin  per  se  and  its  metabolites 
containing  the  3,5-DCA  moiety  in/on 
plant  commodities.  Method  1  in  PAM, 
Vol.  II,  which  underwent  a  successful 
EPA  method  validation  on  strawberries, 
involves  base  hydrolysis  of  residues  to 
convert  vinclozolin  and  its  metabolites 
to  3,5-DCA.  After  steam  distillation  and 
organic  solvent  extraction,  the  isolated 
DCA  is  derivatized  to  iV-(3,5- 
dichlorophenyl)chloroacetamide  using 
chloroacetyl  chloride  prior  to 
quantitation  by  gas  chromatography/ 
electron  capture  detection  (GC/ECD). 
The  limit  of  quantitation  is  0.05  ppm. 

2.  Livestock.  EPA  has  concluded  that 
the  following  methods  are  available  for 
the  enforcement  of  tolerances  for 
livestock  tissues:  method  A9004A,  a 
GC/ECD  method,  and  method  A9207,  a 
High  Performance  Liquid 
Chromatography  method.  Method 
A9004A  is  based  on  conversion  of 
vinclozolin  and  its  metabolites  to  3,5- 
DCA.  However,  it  does  not  distinguish 


between  residues  of  vinclozolin  and 
other  compounds  convertible  to  3,5- 
DCA.  The  LOQ  is  generally  0.05  ppm 
(0.1  ppm  for  poultry  commodities).  To 
confirm  that  the  3,5-DCA  detected  by 
method  A9004A  is  derived  from 
vinclozolin,  method  A9207  is  used  to 
measure  2,3,4-trihydroxy-M'- 
methylbutanoic  acid-(3,5- 
dichloroanilide)  (BF  352-25).  the  major 
metabolite  of  vinclozolin  in  livestock 
commodities.  The  LOQ  and  the  limit  of 
detection  are  estimated  to  be  0.05  and 
0.025  ppm,  respectively.  Both  methods 
have  been  successfully  validated. 

3.  The  FDA  PESTDATA  database 
dated  1/94  (PAM,  Vol.  I,  Appendix  II) 
indicates  that  vinclozolin  is  completely 
recovered  (>  80%)  using  FDA 
Multiresidue  Protocols  D  and  E  (oily 
and  non-oily  matrices).  Vinclozolin 
metabolite  B  is  completely  recovered 
using  Protocols  D  and  E  (for  oily 
matrices),  and  only  partially  recovered 
(50-80%)  using  Protocol  E  for  non-oily 
matrices.  Metabolite  E  is  completely 
recovered  using  Protocol  D.  Metabolite 
F  is  recovered  using  Protocol  D  but  no 
quantitative  information  is  available. 
Metabolite  S  is  peulially  recovered  using 
Protocol  E  (non-oily  matrices).  The  FDA 
multiresidue  methodology  differentiates 
between  vinclozolin  and  iprodione,  a 
pesticide  that  also  contains  the  DCA 
moiety. 

C.  Magnitude  of  Residues 

1.  Snap  beans.  Sixteen  (16)  residue 
trials  were  conducted  in  a  total  of  7 
states.  Each  trial  consisted  of  a  single 
residue  sample.  The  residue  trials  were 
conducted  using  the  Ronilin  WP 
formulation.  Eight  of  the  trials  involved 
application  to  lima  beans  and  eight  to 
snap  beans.  Ground  applications  were 
made  in  approximately  50  gallons  of 
finish  spray  per  acre  and  air 
applications  in  5  to  15  gallons  per  acre. 
Samples  of  beans,  cannery  waste,  green 
forage,  and  dry  forage  were  analyzed. 
Residues  in  snap  beans  were  as  follows: 
0.38,  0.53,  0.62,  0.64.  0.73.  0.76,  0.95, 
and  2.40  ppm. 

2.  Canoia.  Four  field  trials  were 
conducted  in  Canada  (two  in  Alberta 
and  one  each  in  Manitoba  and 
Saskatchewan).  These  sites  represent 
Regions  5,7.  and  14.  A  single  treatment 
was  applied  at  0.22,  0.33,  or  0.45  lb 
active  ingredient  per  acre  (ai/A)  (0.44X, 
0.66X,  and  0.89X  the  maximum  rate  of 
0.5  lb  ai/A  proposed  on  the  U.S.  label) 
in  40  gallons  of  water  per  acre  using 
ground  equipment.  Two  major  canoia 
varieties  were  treated  at  20-35%  bloom; 
the  treatment-to-harvest  intervals  were 
37-57  days.  The  canoia  seed  were 
stored  frozen  for  330  days.  The 
preponderance  of  data  support  the 


storage  stability  of  the  3,5-DCA  moiety 
for  this  length  of  time  in  canoia  seed.  At 
the  0.44X  application  rate,  canoia  seed 
contained  3,5-DCA-containing  residues 
of  0.038-0.20  ppm.  At  the  0.33X  rate, 
residues  were  detected  at  0.065-0.28 
ppm.  At  the  0.88X  rate,  residues  were 
found  at  0.068-0.42  ppm.  An  additional 
six  field  trials  were  conducted  in 
Canada  between  1982  and  1996  to 
support  Section  18  requests.  A  single 
application  was  made  at  0.22-0.67  lb  ai/ 
A  (0.44X  -  1.34X)  during  the  early 
bloom  to  the  mid-bloom  stage  using 
aerial  and  ground  equipment.  The 
treatment-to-harvest  inter\als  were  36— 
69  days.  Residues  containing  the  3.5- 
DCA  moiety  in  canoia  seed  were  <  0.93 
ppm.  The  highest  residue  value  resulted 
from  an  application  of  0  44  lb  ai/A 
(0.88X).  Although  some  of  the  available 
trials  do  not  reflect  the  maximum  rate, 
others  represent  exaggerated  rates.  The 
earlier-submitted  data,  combined  with 
the  four  Canadian  field  trials  submitted 
with  this  petition,  provide  sufficient 
magnitude  of  the  residue  data  upon 
which  to  base  a  canoia  seed  tolerance. 

A  canold  seed  processing  study  was 
conducted  on  seed  harvested  from  a 
Saskatchewan  field  trial.  A  single 
treatment  at  0  45  lb  ai'A  (0  89X1 
occurred  at  40%  bloom.  .\t  maturity,  49 
days  later,  seeds  were  subjected  to 
typical  processing  into  oil  and  meal. 
The  seed,  crude  oil,  refined  oil,  and 
meal  byproduct  were  analyzed  in 
Germany  by  BASF  using  method  P- 
14.003.02.  Residues  containing  the  3,5- 
DCA  moiety  were  detected  at  0.62  -  0.89 
ppm  in  four  replicates  of  seed  (mean  = 
0.76  ppm).  Residues  in  crude  oil  were 
0.85  =  0.94  ppm  (mean  =  0.88  ppm) 
indicating  very  slight  concentration  in 
this  intermediate  component  of  the 
process  that  is  not  used  for  food  or  feed. 
Upon  purifying,  refined  oil  (the  product 
for  commerce)  did  not  contain 
detectable  residues  (<  0.05  ppm) 
indicating  residue  reduction.  In 
addition,  the  byproduct  canoia  meal 
contained  residue  levels  identical  to 
those  in  the  seed  (0.68  -  0.89  ppm) 
demonstrating  a  lack  of  concentration  of 
vinclozolin  residues  in  this  livestock 
feed. 

3.  Meat,  milk,  poultry,  and  eggs.  There 
are  no  feed  items  associated  with  the 
currently  registered  use  sites  or 
succulent  beans.  However,  canoia  meal 
may  be  fed  to  beef  and  dairy  cows, 
swine,  and  poultry  at  up  to  15%  of  the 
diet.  The  canoia  seed  tolerance  level  of 
1  ppm  was  used  for  canoia  meal  to 
calculate  livestock  diets  because  the 
processing  study  indicated  that 
vinclozolin  concentrations  in  seed 
remains  the  same  in  the  meal.  The  meal 
dry  matter  content  of  88%  (corrected  for 


II 
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cattle  only)  was  also  used  to  calculate 
livestock  diets  for  tolerance-setting 
purposes.  The  dietar\'  burdens  are  thus: 
0.17  ppm  for  beef  and  dairy  cattle  and 
0.15  ppm  for  swine  and  poultry. 

Based  on  livestock  feeding  studies, 
the  theoretical  residues  in  tissues  were 
calculated  using  tissue  residues  at  the 
lowest  feeding  level  (100  ppm) 
extrapolated  to  the  dietary  burdens 
provided  above.  Livestock  commodity' 
residues  resulting  from  the  three  feeding 
levels  (100,  300,  and  1,000  ppm)  were 
fairly  linear  lending  some  support  to  the 
assumed  linearity  down  to  the  dietary 
burden  levels.  Theoretical  residues 
ranged  from  0.004  ppm  to  0.015  ppm  in 
cattle  tissues  and  milk,  0.001  ppm  to 
0  004  ppm  in  poultry  tissues  and  eggs, 
and  0.003  ppm  to  0.014  ppm  in  swine 
tissues.  In  accordance  with  40  CFR 
180.6(a)(2},  EPA  believes  that  the 
available  data  indicate  that  there  is  a 
reasonable  expectation  of  finite  residues 
of  vinclozolin  transferrmg  from  treated 
canola  to  livestock  commodities  via 
canola  meal  in  the  diet.  Accordingly, 
EPA  recommends  that  tolerances  at  the 
LOQ  of  the  method  be  proposed  as 
follows:  0.05  ppm  in  eggs,  milk,  and  the 
meat,  fat.  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep;  and  0.1 
ppm  in  the  meat,  fat,  and  meat 
byproducts  of  poultry. 

D.  International  Residue  Limits 

CODEX  maximum  residue  limits 
(MRLs)  for  residues  of  vmclozolin  and 
its  metabolites  contammg  the  3,5-DCA 
moiety  have  been  established  in 
common  bean  at  2  ppm,  rape  seed  at  1 
ppm  (no  limit  for  canola),  cattle  meat 
and  milk  at  0,5  ppm.  and  chicken  meat 
and  eggs  at  0  05  ppm  No  Canadian  or 
Mexican  tolerances  have  been 
Hstabhshed  for  vmclozolin  residues  in 
succulent  beans,  rape,  canola,  meat, 
milk,  poultry,  nr  eggs. 

The  CODEX  MRLs  for  canola  (rape 
seed),  cattle  meat,  cattle  milk,  and 
poultr\-  eggs  are  in  harmony  with  the 
proposed  tolerances  associated  with  this 
petition.  The  chicken  meat  MRL  (0.05 
ppm)  is  not  in  harmony  with  the 
proposed  tolerance  in  poultry  meat  (0.1 
ppm)  due  to  recovery-  discrepancies 
with  the  analytical  method 

E  Rotational  Crop  Restrictions 

Based  on  a  limited  field  rotational 
crop  study  which  was  adequate  to 
satisfy  the  data  requirement,  vinclozolin 
residues  were  all  <  0.05  ppm  (LOQ  of 
method)  in  all  plant  commodities 
(wheat,  cabbage,  ana  potatoes)  at  the 
minimum  plant-back  interval  of  30 
days.  Therefore,  EPA  ha.s  concluded  that 
It  is  permissible  to  rotate  to  small  grains, 


leafy  vegetables  and  root  crops  after  a 
30-day  interval. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  vinclozolin,  3- 
(3,5-dichlorophenyl)-5-ethynyl-5- 
methyl-2,4-oxazolidinedione  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  moiety,  in  or  on 
succulent  beans  at  2.0  ppm;  canola  at 
1.0  ppm;  eggs,  milk,  and  the  meat,  fat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  0.05  ppm; 
and  the  meat,  fat,  and  meat  byproducts 
of  poultry  at  0.1  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regtdations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDC.\  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301015  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  wTiting,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  18.  2000 

1   Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25),  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summarv  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178  27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 


marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection,"  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jini@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Peimsylvania  Ave..  NW., 
Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoin  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Elnvironmental 
Protection  Agency.  Ariel  Rios  Bldg,. 
1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460, 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
writh  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301015.  to:  Public 
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Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  ^  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
fonnat  or  ASCII  file  format.  Do  not 
include  any  CBI  in  yovir  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
rpquestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

V'in.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 


Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  imder  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  21,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  In  §  180.380,  the  table  to  paragraph 
(a)  is  amended  by  revising  the  entry  for 
"beans,  succulent",  and  by  adding  new 
entries  to  read  as  follows: 


§180.380 
residues. 

(a)*     ■ 


Vinclozolin:  tolerances  tor 


Commodity 


Parts  per 
million 


Expiration/ 

Revocation 

Date 


Beans,  succulent 

*  * 

Canola 

Cattle,  fat  

Cattle,  mbyp 

Cattle,  meat  , 

Eggs 

Goats,  fat  

Goats,  mbyp  

Goats,  meat  

Hogs,  fat  

Hogs,  mbyp 

Hogs,  meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

RflltK  

*  • 

Poultry,  fat 

Poultry,  meat 

Poultry  mbyp 

*  * 

Sheep,  fat  

Sheep,  mbyp 

Sheep,  meat  


2.0 


9/30/03 


1.0 

9/3aA)3 

0.05 

9/301/03 

0.05 

9/30/03 

0.05 

• 

9/30/03 

• 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

• 

9/30/03 

* 

0.05 

• 

9/30/03 

• 

0.1 

9/30/03 

0.1 

9/30/03 

0.1 

9/30/03 

* 

0.05 

9/30/03 

0.05 

9/30/03 

0.05 

9/30/03 

[FR  Doc.  0O-1B099  Filed  7-17-00;  8:45  am] 

BILLING  CODE  6560-SO-F 


Federal  Register /Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Rules  and  Regulations  44469 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301017;  FRL-6595-9] 

RIN  207&-AB 

Humic  Acid.  Sodium  Salt.  Exemption 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  an 
pxemptum  from  the  requirement  of  a 
tolerance  for  residues  of  humic  acid, 
sndium  salt  when  used  as  an  inert 
ingredient  (adjuvant,  UV  protectant)  in 
pesticide  formulations  applied  to 
growing  crops  and  raw  agricultiu-al 
commodities  after  harvest.  LignoTech 
rs.'\,  Inc  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Closmetic  Act.  as  amended  by  the  Food 
Quality  Protection  .^ct  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  humic  acid,  sodium  salt. 
DATES:  This  regulation  is  effective  July 
18,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-30101 7,  must  be  received 
bv  EPA  on  or  before  September  18, 
2000 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
.nethod  as  provided  in  Unit  VIII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301017  in 
the  subject  line  on  the  first  page  of  your 
response 

POR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Indira  Gairola.  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
.\gency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460:  telephone 
number:  (703)  308-6379:  and  e-mad 
address:  gairola  indira@epa, gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer  Potentiallv  affected 
c  ategories  and  entities  may  include,  but 
are  not  limited  to: 

I 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
WTwv  epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entrv-  for  this  document  under 
the  "Federal  Register — Environmental 
Documents     You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301017.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI,  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  anv  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  integritv  Branch  (PIRIB). 
Rm.  119.  Crv'stal  Mall  #2,  1921  Jefferson 
Davis  Hw7.,  Arlington.  VA.  from  8:30 
a,m,  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  12, 
2000  (65  FR  19759)  (FRL-6498-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170) 
announcing  the  filing  of  a  pesticide 
petition  PP  6E4705  by,  LignoTech  USA, 
Inc.,  100  Highway  51  Soudi,  Rothschild, 
WI  54474-1198.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  LignoTech  USA,  Inc.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  initial  petition  requested  that  40 
CFR  180.1001(c)  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  humic  acid,  sodium  salt. 
Subsequently  the  petitioner  revised  the 
petition  to  request  the  establishment  of 
an  exemption  &t)m  the  requirement  of  a 
tolerance  for  residues  of  humic  acid, 
sodivun  salt  under  40  CFR  180.1001(c) 
only. 

Section  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information,"  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fi-om  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
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action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consiuners, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
humic  acid,  sodium  salt  are  discussed 
in  this  luiit. 

Humic  substances  including  humic 
acid,  sodium  salt  occur  naturally  in  the 
environment,  as  they  are  derived  from 
soil  or  soil  deposits.  Humic  acid, 
sodium  salt  is  a  hydrophilic,  reversible 
colloid  whose  molecular  weight  ranges 
from  2,000-500,000  daltons.  Chemically, 
humic  acids  are  complex,  polymeric 
polyhydroxy  acids  formed  by  the 
process  of  degradation  of  organic  matter 
under  the  action  of  soil  microorganisms 
and  ground  worms. 

The  Agency  has  reviewed  three 
mammalian  acute  toxicity  tests.  In  an 
acute  oral  toxicity  test  of  humic  acid, 
sodium  salt,  an  LIDso  >  5.000  milligrams/ 
kilograms  (mg/kg)  was  determined.  This 
was  Toxicity  Category  IV.  In  a  primary 
dermal  irritation  test,  humic  acid, 
sodium  salt  was  found  to  be  Toxicity 
Category  IV.  In  a  primary  eye  irritation 
test,  humic  acid,  sodiiun  salt  was  found 
to  be  a  mild  eye  irritant.  This  was 
Toxicity  Category  ID.  Due  to  placement 
in  Categories  III  and  IV,  no  acute  effects 
are  expected  to  occur.  Due  to  the 
ubiquitous  nature  of  humic  substances 
including  humic  acid,  sodium  salt,  no 
chronic  effects  are  expected  to  occur. 
There  is  no  available  information  to 
indicate  that  these  naturally  occuring 
substances  are  carcinogenic,  mutagenic, 
or  are  expected  to  have  any  effect  on  the 
immune  or  endocrine  systems. 

IV.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Not  only  are  humic 
substances  abimdant  in  nature,  but  they 
have  been  used  in  commercial 
agriculture  for  years  to  condition  soils. 
Therefore,  increased  dietary  exposure 
from  the  use  of  humic  acid,  sodium  salt 
as  an  inert  ingredient  in  pesticide 
formulations  is  expected  to  be  minimal. 


2.  Drinking  water  exposure.  Humic 
substances  occiu  in  abundance  in 
nature,  including  soils,  fresh  water  and 
oceans.  Increased  drinking  water 
exposure  from  the  use  of  humic  acid, 
sodium  salt  in  pesticide  formulations 
would  not  be  expected. 

B.  Other  Non-Occupational  Exposure 

Himxic  substances  occxu  in  abundance 
in  nature,  including  soils  that  are  in  and 
aroiuid  the  home.  The  potential  for  an 
increase  in  the  existing  non-dietary 
exposure  to  the  general  population, 
including  infants  and  children,  is 
unlikely  as  these  pesticide  formulations 
containing  humic  acid,  sodium  salt 
would  be  used  in  agricultural  and 
horticultural  settings. 

V.  Cumulative  Effects 

Section  408(b)(2){D){v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not  humic 
acid,  sodium  salt  shares  a  common 
mechanism  of  toxicity  with  other 
chemicals.  However,  humic  acid, 
sodium  salt  is  expected  to  be  practically 
non-toxic  to  mammals.  Due  to  the 
expected  lack  of  toxicity,  a  cummulative 
risk  assessment  is  not  necessary. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Humic  substances  are  present  in 
abundance  in  the  soil  and  the 
enviromnent.  Humic  substances  have 
been  used  in  commercial  agriculture  for 
years  to  condition  soils.  Based  on 
known  acute  toxicity  studies,  humic 
acid,  sodium  salt  is  not  acutely  toxic. 
Due  to  the  ubiquitous  nature  of  humic 
substances  including  humic  acid, 
sodium  salt,  no  chronic  effects  are 
expected  to  occiu-.  There  is  no  available 
information  to  indicate  that  these 
naturally  occuring  substances  are 
carcinogenic  or  mutagenic,  or  expected 
to  have  any  effect  on  the  immune  or 
endocrine  systems.  Because  of  its 
abundance  in  nature  and  lack  of 
toxicity,  the  Agency  did  not  use  the 
safety  factor  analysis  in  evaluating  the 
risk  posed  by  humic  acid,  sodium  salt 
and  did  not  apply  an  additional  tenfold 
safety  factor  to  protect  infants  and 
children. 

Based  on  the  information  in  this 
preamble.  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  residues  of  humic 


acid,  sodium  salt  Accordingly.  EPA 
finds  that  exempting  humic  acid, 
sodium  salt  from  the  requirement  of  a 
tolerance  will  be  safe. 

Vn.  Other  Considerations 

A.  Analytical  Method 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishmg  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

B.  Existing  Tolerances  Exemptions 

There  are  no  existing  tolerance 
exemptions  for  humic  acid,  sodiiun  salt. 

C.  International  Tolerances 

There  are  no  international  tolerances 
or  tolerance  exemptions  for  humic  acid, 
sodium  salt.  No  CODEX  maximxun 
residue  levels  have  been  established  for 
humic  acid,  sodium  salt. 

D.  Conclusion 

Therefore,  based  on  the  information 
and  the  data  considered,  EPA  is 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  humic  acid,  sodium  salt. 

Vni.  Objections  and  Hearing  Requests 

Under  section  408{gl  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301017  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
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mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  18,  2000, 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  obiections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
IS  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summan*'  of  anv 
evidence  relied  upon  by  the  obtector  (40 
CFR  178.27).  Information  submitted  m 
connection  with  an  objection  or  heanng 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI  Information  so 
marked  will  not  be  disclosed  except  m 
accordance  with  procedures  set  forth  in 
40  CFR  part  2  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EP.^  without  pnor  notice 

Mail  your  wntten  request  to:  Office  of 
the  Heanng  Clerk  (1900).  Enviror..-nentai 
Protection  Agency.  1200  Pennsvivania 
Ave  .  NTVV  .  Washington,  DC  20460.  You 
may  aiso  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St  ,  SW  , 
Washington.  DC  20460  The  Office  of 
the  Heanng  Clerk  is  open  from  8  am. 
to  4  p.m  .  Monday  through  Fndav. 
excluding  legal  holidays  The  telephone 
number  for  the  Office  of  the  Heanng 
Clerk  is (202!  260-4865 

2.  Tolerance  fee  payment.  If  you  file 
an  obiection  jr  request  a  heanng,  you 
must  also  pay  the  fee  prescribed  bv  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180,33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoanting  Operations  Branch,  Office 
of  Pesticide  Programs.  P  0  Box 
360277M,  Pittsburgh,  PA  15251,  Please 
identify-  the  fee  submission  bv  labeling 
it    Tolerance  Petition  Fees." 

EP.^  is  authorized  to  waive  anv  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa,gov,  or  by  mailing  a 
request  for  information  to  Mr  Tompkins 
it  Registration  Division  (7505C),  Office 
3f  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsvivania 
.^ve..  NW  ,  Washington,  DC  20460 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  vou  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
wdth  the  Hearing  Clerk  as  described  in 
Unit  Vni.A,,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB, 2,  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-3010i7,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
.^ve  ,  NW..  Washington.  DC  20460,  In 
person  or  by  couner,  bnng  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
1.3,2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa  gov  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encrvption. 
Copies  of  electronic  obiections  and 
heanng  requests  will  also  be  accepted 
on  disks  m  WordPerfect  6,1/8,0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Hegulatorv  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq. ,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 


described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  J  995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d}  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
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X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  27,  2000. 
James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

ThereforeT  40  CFR  chapter  I  is 
amended  as  follows: 


PA«T  18CHAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

371. 

2.  In  §  180.1001,  the  table  in 
paragraph  (c)  is  amended  by  adding 
alphabetically  the  following  inert 
ingredient  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  i   oeance. 


(c)* 


Inert  ingredients 


Limits 


Uses 


Humic  acid,  sodium  salt  (CAS  Reg.  No.  68131-04-4) 


Adjuvant,  UV  protectant. 
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BILLING  CODE  6S60-S0-f 

ENVIRONMENTAL  PROTECTION 
AGENCt 

40  CFR  Pan  ', 8f 

,OPP-301022;  FRL-6596-7] 

RIN2070-AB 

Tebuconazote  E,<tension  of  Tolerance 

for  Emergency  Exemptions 

AoENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  tebuconazole  in  or  on 
garlic  at  0.1  part  per  million  (ppm)  for 
an  additional  18-month  period.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  garlic.  Section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  requires  EPA  to  establish  a  time- 
limited  tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 


Insecticide,  Fimgicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective  July 
18,  2000.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301022,  must  be  received 
by  EPA  on  or  before  September  18, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301022  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9362;  and  e-mail 
address:  schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiu-er.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  t^uRTHER  information 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
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the  Federal  Register  listings  at  http:// 
www. epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301022.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociiments 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PERIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hw7.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

U.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  May  26,  1999  (64 
FR  28377)  (FRL-6079-1).  which 
annoiuiced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  tebuconazole  in  or  on  garlic  at  0.1 
ppm,  with  an  expiration  date  of  Jime  30, 
2000.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi-om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  FederaJ 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  tebuconazole  on  garlic  for  this 
year's  growing  season  due  tp  the 
continued  inefficacy  of  registered 
fungicides  at  controlling  rust  under  high 
pest  pressure  and  continued  mild 
winters  which  have  led  to  infection 
earlier  in  the  growing  season.  After 
having  reviewed  the  submission,  EPA 
conciu-s  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  tebuconazole  on 


garlic  for  control  of  rust  in  Arizona, 
California,  and  Nevada. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  tebuconazole 
in  or  on  garlic.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2},  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  May  26,  1999  (64  FR  28377).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  18-month  period.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  garlic  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
imder  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

ID.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-30i022  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  18,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedxu«s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  fi-om  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
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5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301022,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  La 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.E. 2.  You  may  also  send  an  electronic 
copy  of  yoiu-  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

I\    Re«>uiaton'  .\ssessment 
Requirements 

This  fmal  rule  establishes  a  time- 
limited  tolerance  imder  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 


of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  fleWeiv  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule  "  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  luly  5,  2000. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

371. 

§180.474     [Amended] 

2.  In  §  180.474,  by  amending  the  table 
in  paragraph  (b),  by  revising  the 
Expiration/Revocation  Date  of  "6/30/ 
00"  for  the  commodity  "garlic"  to  read 
"12/31/01".  ■ 

(FR  Doc.  00-18098  Filed  7-17-00;  8:45  am] 
BHJJNO  CODE  6S60-S0-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

:DA  00-1527,  MM  DocKetNc    ^9    US    RM- 
9782] 

Radio  Broadcasting  Services   Minerva 
NY 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
requtfsl  of  Bible  Broadcasting 
Associates,  allots  Channel  264A  to 
Minerva,  NY,  as  the  conmiunity's  first 
local  aural  service.  See  64  FR  70671, 
December  17,  1999.  Channel  264A  can 
be  allotted  to  Minerva  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.9  kilometers  (1.8 
miles)  northwest,  at  coordinates  43-48- 
33  NL;  74-00-41  WL,  to  avoid  a  short- 
spacing  to  Station  WKBE,  Channel 
262B1,  Warrensburg,  NY,  and  Station 
WWFY,  Channel  265A,  Middlebury,  VT. 
Channel  264A  at  Minerva,  at  the 


reference  coordinates,  is  short-spaced  to 
Station  CBF-FM,  Channel  264C1, 
Montreal,  Quebec,  Canada.  Therefore, 
since  Minerva  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  conciurence  by  the 
Canadian  Government  in  the  allotment, 
as  a  specially  negotiated,  short-spaced 
allotment,  has  been  obtained.  A  filing 
window  for  Channel  264A  at  Minerva 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Eff<-r*-v"  *-:7-:"*  '^^    ?000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
f2n2l  4l8-2lftO 

SUPPLEMENTARv  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-345, 
adopted  June  28,  2000,  and  released  July 
7,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractor, 
hitemational  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— fAMFNnED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 
§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Minerva,  Channel 
264A.  \ 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  00-18081  Filed  7-17-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  3  and  212 

[EOIR  No.  127P;  AG  Order  No.  2315- 
2000] 

RIN  1125-AA29 

Executive  Office  for  Immigration 
Review;  Section  212(c)  Relief  for 
Certain  Aliens  in  Deportation 
Proceedings  Before  April  24.  1996 

agency:  Executive  Office  for 
Immigration  Review,  Justice. 

ACTION;  Proposed  rule. 

SUMMARY:  This  rule  would  create  a 
uniform  procedure  for  applying  the  law 
as  enacted  by  the  Antiterrrorism  and 
Effective  Death  Penalty  Act  of  1996 
(AEDPA).  This  rule  would  allow  certain 
aliens  in  deportation  proceedings  that 
commenced  before  April  24, 1996,  to 
apply  for  relief  pursuant  to  section 
212(c)  of  the  Immigration  and 
Nationality  Act  (INA). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  17,  2000. 

ADDRESSES:  Please  submit  written 
comments,  original  and  two  Copies,  to 
Charles  Adkins-Blanch,  General 
Counsel,  Executive  Office  for 
Immigration  Review.  5107  Leesburg 
Pike,  Suite  2400.  Falls  Church,  VA 
22041,  telephone  (703)  305-0470. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (703)  305-0470  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ch<irles  Adkins-Blanch,  General 
Counsel,  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike.  Suite  2400,  Falls  Church.  VA 
22041.  telephone  (703)  305-0470. 

SUPPLEMENTARY  INFORMATION: 


What  has  Happened  to  Aliens  Seeking 
Section  212(c)  Relief  Since  Enactment 
of  AEDPA? 

Before  the  comprehensive  revision  of 
the  INA  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (URIRA),  Pub.  L.  No.  104- 
208.  Div.  C,  110  Stat.  3009.  section 
212(c)  of  the  INA  provided  that  aliens 
who  were  lawfully  admitted  for 
permanent  residence,  who  temporarily 
proceeded  abroad  voluntarily  and  not 
under  an  order  of  deportation,  cind  who 
were  returning  to  a  lawful 
unrelinquished  domicile  in  the  United 
States  of  seven  consecutive  years,  could 
be  admitted  to  the  United  States  in  the 
discretion  of  the  Attorney  General.  8 
U.S.C.  §  1182(c)  (1994).  Although 
section  212(c)  by  its  terms  applied  only 
to  aliens  in  exclusion  proceedings  [i.e.. 
aliens  seeking  to  enter  at  the  border),  it 
had  been  construed  for  many  "years  also 
to  allow  aliens  who  were  placed  in 
deportation  proceedings  in  the  United 
States  to  apply  for  discretionary  relief 
from  deportation.  See  Matter  of  Silva,  16 
I.  &  N.  Dec.  26  (Board  1976);  Gonzalez 
v.  INS,  996  F.2d  804.  806  {6th  Cir. 
1993);  Ashby\.  INS,  961  F.2d  555,  557 
&  n.2  (5th  Cir.  1992);  Tapica-Acuna  v. 
INS,  640  F.2d  223  (9th  Cir.  1981); 
Fmncis  v.  INS,  532  F.2d  268.  273  (2d 
Cir.  1976). 

In  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  (AEDPA), 
Pub.  L.  No.  104-132,  110  Stat.  1214, 
Congress  significantly  restricted  the 
availability  of  discretionary  relief  from 
deportation  under  section  212(c). 
Section  440(d)  of  AEDPA  amended 
section  212(c)  of  the  INA  to  provide  that 
section  212(c)  "shall  not  apply  to  an 
alien  who  is  deportable  by  reason  of 
having  committed  any  criminal  offense 
covered  by  section  241(a)(2)(A)(iii),  (B), 
(C),  or  (D),  or  any  offense  covered  by 
section  241(a)(2)(A)(ii)  for  which  both 
predicate  offenses  are,  without  regard  to 
the  date  of  their  commission,  otherwise 
covered  by  section  241(a)(2)(A)(i)." 
AEDPA  §  440(d).  as  amended  by  URIRA 
section  306(d).  The  effect  of  section 
440(d)  of  AEDPA  was  to  render 
ineligible  for  relief  under  INA  section 
212(c)  aliens  deportable  because  of 
convictions  for  certain  criminal 
offenses,  including  aggravated  felonies, 
controlled  substance  offenses,  certain 
firearms  offenses,  espionage,  and 
multiple  crimes  of  moral  turpitude. 


AEDPA  did  not  contain  a  provision 
expressly  stating  whether  section  440(d) 
was  to  be  applied  to  criminal  aliens  who 
were  placed  in  deportation  proceedings, 
were  convicted,  or  who  committed  the 
crimes  rendering  them  deportable  before 
AEDPA  was  passed.  In  Matter  of 
Soriano,  Interim  Decision  3289  (Board 
1996),  the  Board  of  Immigration 
Appeals  (Board)  held  that  section  440(d) 
of  AEDPA  did  not  apply  to  aliens  who 
had  applied  for  section  212(c)  relief 
before  AEDPA  was  passed,  but  did 
apply  to  all  other  aliens  covered  in  the 
provision,  even  those  whose  criminal 
conduct  or  conviction  occurred  before 
AEDPA  was  issued. 

At  the  request  of  the  Immigration  and 
Naturalization  Service  (INS),  the 
Attorney  General  vacated  the  Board's 
decision  in  Soriano  and  certified  the 
question  to  herself.  On  February  21, 
1997,  the  Attorney  General  concluded 
that  section  440(d)  applied  to  (and 
thereby  rendered  ineligible  for  section 
212(c)  relief)  all  aliens  who  had 
committed  one  of  the  specified  offenses 
and  who  had  not  finally  been  granted 
section  212(c)  relief  before  .-KEDPA  was 
passed.  As  construed  in  that  decision, 
AEDPA  section  440(d)  rendered 
ineligible  for  section  212(c)  relief  even 
those  aliens  who  were  already  in 
deportation  proceedings  and  who  had 
already  applied  for  section  212(c)  relief 
at  the  time  AEDPA  was  passed. 

How  Have  the  Federal  Courts  Ruled  on 
the  Issue? 

Following  the  Attorney  General's 
decision  in  Soriano,  the  Board  and 
Immigration  Court  denied  applications 
for  relief  under  section  212(c)  filed  by 
aliens  who  fell  within  the  categories 
identified  in  AEDPA  section  440(d), 
regardless  of  the  date  of  the  alien's 
crime,  conviction,  deportation 
proceedings,  or  application  for  section 
212(c)  relief.  Numerous  aliens 
challenged  their  final  orders  of 
deportation  in  both  district  courts  and 
courts  of  appeals,  arguing  that  AEDPA 
section  440(d)  should  not  be  applied 
"retroactively"  to  their  cases,  and  that 
the  Attorney  General  had  erred  in  her 
construction  of  AEDPA  section  440(d) 
in  Soriano. 

The  Soriano  issue  has  given  rise  to 
widespread  litigation  in  almost  every 
circuit.  Only  the  D.C.  Circuit  has  yet  to 
decide  a  case  on  the  Soriano  issue.  Eight 
circuits — the  First,  Second,  Third, 
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Fourth,  Sixth,  Eighth,  Ninth,  and 
Eleventh  Circuits — have  now  disagreed 
vkrith  the  Attorney  General's  holding  in 
Soriano.  Seven  of  the  eight  circuits  have 
held  that  section  440(d)  of  AEDPA  does 
not  apply  to  aliens  who  filed 
applications  for  section  212(c)  relief 
before  AEDPA  was  passed.  See 
Goncalves  v.  Reno,  144  F.3d  110,  126- 
33  (1st  Cir.  1998),  cert,  denied,  526  U.S. 
1004  (1999);  Henderson  v.  INS,  157  F.3d 
106,  128-30  (2d  Cir.  1998),  cert,  denied 
sub  nom.  Reno  v.  Navas,  526  U.S.  1004 
(1999):  Sandoval  v.  Reno,  166  F.3d  225, 
239-42  (3d  Cir.  1999);  Tasios  v.  Reno, 
204  F.3d  544,  547-52  (4th  Cir.  2000); 
Pak  v.  Reno,  196  F.3d  666,  674-76  (6th 
Cir.  1999);  Shah  v.  Reno,  184  F.3d  719, 
724  (8th  Cir.  1999);  Magana-Pizanov. 
INS,  200  F.3d  603,  610-11  (9th  Cir. 
1999);  Mayers  v.  INS,  175  F.3d  1289, 
1301-04  (11th  Cir.  1999). 

The  First  Circuit  has  gone  further  and 
held  that  AEDPA  section  440(d) 
likewise  does  not  apply  to  aliens  who 
were  placed  in  deportation  proceedings 
before  AEDP.'\  was  passed,  even  if  they 
did  not  actually  request  section  212(c) 
relief  until  after  .^EDPA  was  passed.  See 
Wallace  v.  Reno,  194  F.3d  279,  285-88 
(1st  Cir.  1999).  Other  circuits  have 
either  likewise  so  held  or  strongly 
implied  in  their  reasoning.  See 
Henderson.  157  F.3d  at  129-31; 
Sandoval,  166  F.3d  at  241-42;  Mayers, 
175  F.3d  at  1304;  see  also  Shah,  184 
F.3d  at  724  (adopting  reasoning  of 
Goncalves,  Henderson,  and  Mayers). 

By  contrast,  the  Seventh  Circuit  has 
held,  consistent  with  the  Attorney 
General's  conclusion  in  Soriano,  that 
section  440(d)  of  .A.EDP.'K  applies  even  to 
aliens  who  were  in  deportation 
proceedings  and  had  applied  for  section 
212(c)  relief  when  .\EDPA  was  enacted. 
See  Turkhan  v  Pemman.  188  F.3d  814, 
824-28  (7th  Cir.  1999);  see  also 
LaGuerre  v.  Reno,  164  F.3d  1035,  1040- 
41  {7th  Cir.  1998),  cert,  denied,  120  S. 
Ct.  1157  (2000), 

Aliens  have  also  argued  that  persons 
who  were  placed  m  deportation 
proceedings  after  .\EDPA  was  enacted, 
but  who  committed  their  crimes  and 
were  convicted  before  that  date,  should 
be  eligible  for  section  212(c)  relief,  and 
that  .\EDPA  section  440(d)  would  be 
impermissibly  retroactive  if  applied  to 
them. 

Three  circuits — the  Third.  Fifth  and 
Tenth— have  affirmatively  held  that 
AEDPA  section  440(d)  does  foreclose 
section  212(c)  relief  for  aliens  who  were 
placed  in  proceedings  after  AEDPA  was 
enacted,  even  if  their  criminal  offenses 
were  committed  before  the  enactment  of 
AEDPA,  See  DeSousa  v,  Reno,  190  F.3d 
175,  185-87  (3d  Cir,  1999):  Requena- 
Rodriguez  v.  Pasquarell,  190  F.Sd  299, 


306-08  (5th  Cir.  1999);  furado-Gutierrez 
v.  Greene,  190  F.3d  1135,  1147-52  (10th 
Cir.  1999),  cert,  denied  sub  nom 
Palaganas-Suarez  v.  Greene,  120  S.  Ct. 
1539  (2000).  The  Seventh  Circuit  has 
necessarily  adopted  that  position  as 
well.  See  Turkhan,  188  F,3d  at  824-28 
(holding  that  section  440(d)  bars  relief 
for  all  criminal  aliens  who  had  not  been 
granted  section  212(c)  relief  at  the  time 
AEDPA  was  enacted,  necessarily 
including  all  those  whose  convictions 
occurred  prior  to  AEDPA  but  whose 
deportation  proceedings  were  initiated 
after  enactment  of  AEDPA). 

The  Ninth  Circuit  has  concluded  that 
aliens  who  are  deportable  based  on  a 
qualifying  criminal  conviction  entered 
prior  to  AEDPA  but  after  a  full  trial  are 
properly  covered  by  AEDPA  section 
440(d)  and  therefore  ineligible  for 
section  212(c)  relief.  See  Magana- 
Pizano,  200  F.3d  at  610-11.  The  Ninth 
Circuit  also  held,  however,  that  because 
of  concerns  about  retroactivity  and 
reliance,  it  could  not  exclude  the 
possibility  that  section  440(d)  should 
not  be  applied  to  an  alien  who  pleaded 
guilty  or  nolo  contendere  to  his 
disqualif\ing  criminal  offense  and  who 
can  show  that  the  plea  "was  entered  in 
reliance  on  the  availability  of 
discretionar\'  waiver  under  §  212(c)."  Id. 
at  613.  The  court  therefore  remanded 
the  case  to  the  district  court  to 
determine  whether  the  alien  could  show 
such  reliance.  See  id.  at  609,  The  First 
Circuit  has  issued  a  similar  ruling, 
holding  that  section  440(d)  does  not 
apply  in  a  case  where  an  alien  pleaded 
guilty  to  and  was  convicted  of  a 
qualifying  offense  before  AEDPA  was 
enacted  but  was  placed  in  proceedings 
afterwards,  if  the  alien  could  show  that 
he  entered  his  guilty  plea  in  reliance  on 
the  state  of  the  law  before  AEDPA's 
enactment.  See  Mattis  versus  Reno,  — 
F.3d— ,  2000  WL  554957,  at  *5-*9  (1st 
Cir.  May  8,  2000).  The  First  Circuit 
found  no  evidence  of  such  reliance  in 
that  case,  however.  See  id.  at  *9. 

Additionally,  the  Fourth  Circuit  held 
that  the  statute  is  inapplicable,  because 
of  perceived  retroactivity  concerns,  to 
an  alien  who  pleaded  guilty  and  was 
convicted  before  AEDPA  was  enacted 
even  if  his  deportation  proceedings 
were  commenced  after  enactment  of 
AEDPA.  The  court  reasoned  that  the 
alien  had  detrimentally  relied  upon  the 
availabilitv'  of  discretionary  relief  from 
deportation  when  he  entered  his  guilty 
plea  prior  to  the  enactment  date.  See 
Tasios,  204  F.3d  at  550-52. 


Why  is  the  Attorney  General 
Implementing  a  Rule  of  Uniform 
Implementation  of  AEDPA  for  Aliens 
Seeking  Section  212(c)  Relief? 

Issues  concerning  the  construction  of 
AEDPA  section  440(d)  affect  a  large 
number  of  aliens  and  are  of  considerable 
importance  to  the  Department  of  Justice, 
including  the  INS  and  the  Executive 
Office  for  Inunigration  Review  (EOIR). 

Approximately  800  aliens  who  have 
been  found  deportable  by  the 
Immigration  Court  and  the  Board  have 
filed  challenges  to  Soriano  in  federal 
district  court.  In  addition,  a  niunber  of 
cases  in  which  the  application  of 
Soriano  may  be  dispositive  are  still 
pending  before  the  Immigration  Court 
and  the  Board. 

There  is  an  important  public  interest 
in  the  uniform  administration  of  the 
immigration  laws.  The  Constitution 
grants  Congress  the  power  to  establish 
"an  uniform  Rule  of  Naturalization," 
U.S.  Const,  art.  I,  §  8,  cl.  4,  and  it  is 
generally  desirable  as  well  that 
immigration  rules  be  consistent 
throughout  the  country  to  minimize 
distinctions  among  aliens  based  solely 
on  geographical  factors.  There  is  also  an 
important  public  interest  in  the 
completion  of  proceedings  involving 
criminal  ediens.  The  Department  of 
Justice  therefore  sought  to  have  the 
Supreme  Court  definitively  resolve  the 
Soriano  issue  October  Term  1 998  by 
petitioning  for  a  writ  of  certiorari  from 
the  First  Circuit's  decision  in  Goncalves 
and  the  Second  Circuit's  decision  in 
Henderson.  On  March  8,  1999,  the 
Supreme  Court  denied  those  certiorari 
petitions. 

In  light  of  the  Supreme  Court's  denial 
of  certiorari  in  Goncalves,  Henderson/ 
Navas,  and  LaGuerre  in  February  2000, 
the  decisions  of  eight  circuits  rejecting 
the  decision  in  Soriano,  and  the  large 
number  of  ahens  who  are  affected  by  the 
issue,  the  Attorney  General  has 
considered  whether  the  government's 
interest  in  the  uniform  administration  of 
the  immigration  laws,  avoiding 
unnecessary  delays  in  the  completion  of 
proceedings  involving  criminal  aliens, 
and  the  reasoning  of  the  courts  that  have 
rejected  her  construction  of  AEDPA 
section  440(d)  in  Soriano,  warrant  a 
change  in  the  Department's  application 
of  AEDPA  section  440(d).  In  Uie  interest 
of  the  uniform  and  expeditious 
administration  of  the  immigration  laws, 
the  Attorney  General  proposes  to 
acquiesce  on  a  nationwide  basis  in  those 
appellate  decisions  holding  that  AEDPA 
section  440(d)  is  not  to  be  applied  in  the 
cases  of  aliens  whose  deportation 
proceedings  were  commenced  before 
AEDPA  was  enacted. 
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In  particular,  the  Attorney  General 
proposes  to  acquiesce  in  the  courts' 
conclusion,  as  a  matter  of  statutory 
construction,  that  Congress  intended 
that  section  440(d)  of  AEDPA  not  be 
applied  to  deportation  proceedings  that 
had  been  commenced  before  AEDPA 
was  enacted  into  law.  In  reaching  that 
conclusion,  the  courts  generally  have 
applied  the  first  step  of  the  two-step 
retroactivity  analysis  set  forth  by  the 
Supreme  Court  in  Landgrafv.  USI  Film 
Products,  511  U.S.  244  (1994).  hi  the 
first  step  of  that  analysis,  the  courts 
inquire  whether  Congress  has 
specifically  addressed  the  temporal 
application  of  a  statute.  The  courts  that 
have  rejected  Soriano  have  generally 
relied  on  two  factors  to  reach  the 
conclusion  that  Congress  specifically 
addressed  the  temporal  application  of 
AEDPA  section  440(d).  First,  they  have 
observed  that  Congress  expressly  made 
other  provisions  of  AEDPA,  such  as 
section  413(f),  applicable  to  pending 
deportation  proceedings,  and  they  have 
drawn  a  negative  inference  from  that 
fact  that  Congress  did  not  intend  section 
440(d)  to  be  applied  to  pending 
proceedings.  Second,  examining  the 
legislative  history  of  AEDPA,  they  have 
noted  that  an  earlier  version  of  AEDPA 
in  Congress  would  have  applied  what 
became  section  440(d)  to  pending  cases, 
but  that  provision  was  deleted  by  the 
conference  committee.  See  Magana- 
Pizano.  200  F.3d  at  611;  Pak.  196  F.3d 
at  676;  Shah.  184  F.3d  at  724;  Mayers. 
175  F.3d  at  1302-03;  Sandoval.  166 
F.3d  at  241;  Henderson.  157  F.3d  at 
129-30;  Goncalves.  144  F.3d  at  128-33. 

These  factors  are  specific  to  AEDPA 
and  concern  only  the  first  step  of  the 
Landgra/ analysis.  They  do  not  concern 
the  question  of  whether  application  of 
section  440(d)  to  pending  deportation 
proceedings  would  be  regarded  as 
retroactive  under  the  second  step  of  the 
Landgraf  analysis.  As  to  that  question, 
the  Attorney  General  maintains  the 
Department  of  Justice's  longstanding 
position  that  questions  about  an  alien's 
deportability  or  eligibility  for 
discretionary  relief  from  deportation  are 
matters  inherendy  prospective  in 
nature. 

In  the  absence  of  adverse  appellate 
precedent,  the  Attorney  General  will 
continue  to  apply  AEDPA  section  440(d) 
in  the  cases  of  aliens  whose  deportation 
proceedings  were  commenced  after 
AEDPA  was  enacted  into  law,  even  if 
the  alien  committed  his  crime  or  was 
convicted  of  the  crime  before  that  date. 
The  appellate  decisions  rejecting 
Soriano  have  concluded  only  that 
Congress  did  not  intend  to  apply 
AEDPA  section  440(d)  to  the  cases  of 
aliens  whose  deportation  proceedings 


were  commenced  before  AEDPA  was 
enacted,  and  do  not  (with  the  exception 
of  the  Mattis,  Tasios.  and  Magana- 
Pizano  decisions  fi'om  the  First,  Fourth, 
and  Ninth  Circuits,  respectively) 
question  its  applicability  to  cases 
commenced  after  that  date. 

The  interpretation  of  AEDPA  that 
would  be  changed  by  this  proposed  rule 
has,  of  course,  affected  many  aliens 
whose  deportation  proceedings  were 
conunenced  before  enactment  of  AEDPA 
but  who  were  luiable  to  obtain  section 
212(c)  relief  in  those  proceedings 
because  of  the  Soriano  decision.  This 
rule  provides  a  mechanism  for  such 
aliens  who  now  have  a  final  order  of 
deportation  to  reopen  their  immigration 
proceedings  if  they  would  have  been 
eligible  to  apply  for  section  212(c)  relief 
but  for  the  Soriano  decision. 

The  Attorney  General  has  considered 
the  important  interest  in  avoiding 
delays  in  deportation  proceedings  and, 
on  balance,  has  decided  to  define  the 
class  of  aliens  eligible  for  reopening 
under  this  proposed  rule  in  categorical 
terms.  For  aliens  who  have  a  final  order 
of  deportation,  based  on  established 
principles  requiring  exhaustion  of  all 
available  administrative  remedies,  this 
rule  could  properly  be  written  to  limit 
relief  on  reopening  only  to  those  aliens 
who  can  show  that  they  had 
affirmatively  applied  for  relief  under 
section  212(c)  in  their  prior  immigration 
proceedings  and  had  appealed  an 
immigration  judge's  adverse  decision  to 
the  Board  of  Inunigration  Appeals. 
However,  this  rule  does  not  require  that 
eligible  aliens  make  a  specific  factual 
showing  that  they  previously  applied 
for  section  212(c)  relief  notwithstanding 
the  Soriano  decision,  or  appealed  an 
immigration  judge's  adverse  decision  to 
the  Board,  lastead,  this  proposed  rule  is 
drafted  in  order  to  relieve  both  the 
government  and  the  aUen  of  the  burdens 
of  litigating  such  factual  issues  in  each 
case  at  the  motion  to  reopen  stage.  In 
light  of  the  highly  unusual 
circiunstances  of  the  Soriano  litigation, 
the  interest  in  expeditious  enforcement 
of  the  immigration  laws  will  be  more 
effectively  served  by  focusing  attention 
on  the  merits  of  the  claims  for 
discretionary  relief  from  deportation 
with  respect  to  aliens  in  the  defined 
class  who  otherwise  would  have  been 
eligible  to  seek  section  212(c)  relief  in 
their  immigration  proceedings  but  for 
the  Soriano  precedent. 

Who  is  Eligible  to  Apply  for  Section 
212(c)  Relief? 

Under  this  proposed  rule,  eligible 
aliens  in  pending  inunigration 
proceedings  may  apply  for  section 
212(c)  relief  if  their  inunigration 


proceedings  were  commenced  prior  to 
the  enactment  of  AEDPA.  This  rule  also 
provides  a  90-day  period  for  a  defined 
class  of  aliens  who  had  been  adversely 
affected  by  tiie  Soriano  decision  to  file 
a  motion  to  reopen  in  order  to  apply  for 
section  212(c)  relief  This  special 
reopening  rule  would  cover  aliens  who: 

(1)  had  deportation  proceedings 
before  the  Immigration  Court 
commenced  before  April  24,  1996; 

(2)  are  subject  to  a  final  order  of 
deportation; 

(3)  would  presently  be  eligible  to 
apply  for  section  212(c)  relief  if 
proceedings  were  reopened  and  section 
212(c)  as  in  effect  on  April  23,  1996 
were  applied;  and 

(4)  either, 

(i)  applied  for  and  were  denied 
section  212(c)  relief  by  the  Board  on  the 
basis  of  the  1997  decision  of  the 
Attorney  General  in  Soriano  (or  its 
rationale),  and  not  any  other  basis; 

(ii)  applied  for  and  were  denied 
section  212(c)  relief  by  the  Immigration 
Court  and  did  not  appeal  the  denial  to 
the  Board  (or  withdrew  an  appeal),  and 
would  have  been  eligible  to  apply  for 
section  212(c)  relief  at  the  time  the 
deportation  became  final  but  for  the 
1997  decision  of  the  Attorney  General  in 
Soriano  (or  its  rationale);  or 

(iii)  did  not  apply  for  section  212(c) 
relief  but  would  have  been  eligible  to 
apply  for  such  relief  at  the  time  the 
deportation  order  became  final  but  for 
the  1997  decision  of  the  Attorney 
General  in  Soriano  (or  its  rationale). 

This  rule  is  not  intended  to  apply  to 
an  alien  who  filed  an  application  for 
section  212(c)  relief  that  was  denied  by 
an  immigration  judge  or  the  Board  for 
reasons  other  than  Soriano  or  its 
rationale.  For  example,  an  alien  whose 
section  212(c)  application  was  denied 
on  the  merits  or  before  the  AEDPA 
statute  was  enacted  is  not  covered  by 
this  rule. 

This  rule  is  also  not  intended  to  apply 
to  aliens  outside  the  United  States  or 
aliens  with  a  final  order  of  deportation 
who  have  returned  to  the  United  States 
illegally.  Moreover,  this  rule  does  not 
provide  a  basis  for  such  aliens  to  seek 
or  secure  admission  or  parole  into  the 
United  States  to  file  a  section  212(c) 
application. 

What  is  Required  to  be  Statutorily 
Eligible  for  Section  212(c)  Relief 

The  alien  must  be  a  lawful  permanent 
resident,  returning  to  a  lawful, 
unrelinquished  domicile  of  seven 
consecutive  years,  who  may  be  admitted 
in  the  discretion  of  the  Attorney  General 
without  regard  to  section  212(a)  (other 
than  paragraphs  (3)  and  (9)(C)),  who  is 
deportable  on  a  ground  that  has  a 
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corresponding  ground  of  exclusion,  and 
who  has  not  been  convicted  of  one  or 
more  aggravated  felonies  for  \vhich  he 
or  she  has  served  an  aggregate  term  of 
imprisonment  of  at  least  five  years.  See 
INA  section  212(c). 

How  is  7  Years  Lawful.  Unrelinquished 
Domicile  in  the  I  nited  States  Defined 
in  this  Rule? 

The  alien  must  have  lived  in  the 
United  States  as  either  a  lawful 
permanent  resident  or  a  lawful 
temporary  resident  pursuant  to  section 
245  A  or  section  210  of  the  INA  for  at 
least  seven  years,  as  defined  in  8  CFR 
212.3(f).  For  purposes  of  this  rule,  an 
alien  begins  accruing  time  as  of  the  date 
of  entry  or  admission  as  either  a  lawful 
permanent  resident  or  lawful  temporary 
resident  and  the  accrual  of  time  ceases 
when  there  is  a  final  administrative 
order  in  the  alien's  case,  as  defined  in 
8  CFR  240.52  and  3.1(d)(2).  When  a 
motion  to  reopen  is  filed  pursuant  to 
this  rule,  the  alien  must  have  accrued 
seven  years  of  lawful  unrelinquished 
domicile  as  of  the  date  of  his  or  her  final 
administrative  order  which  the  alien 
seeks  to  reopen. 

Is  There  a  Fee  for  Filing  this 
Application? 

If  the  alien  has  already  filed  a  section 
212(c)  application  and  only  needs  to 
update  the  application,  no  fee  is 
required.  If  the  alien  has  not  filed  a 
section  212(c)  application  and  has  a 
final  administrative  order,  he  or  she 
must  file  a  motion  to  reopen.  If  the 
motion  to  reopen  is  granted,  he  or  she 
must  pay  the  fee  required  by  8  CFR 
103.7(b)(1)  for  Form  1-191  (currently 
$170).  See  8  CFR  103.7. 

An  alien  in  deportation  proceedings 
who  has  not  filed  an  application  shall 
submit  the  Form  1-191  to  the 
Immigration  Court  with  the  appropriate 
fee  receipt  attached. 

If  the  case  is  pending  before  the 
Board,  the  alien  must  file  a  copy  of  the 
application  with  the  motion  and  if  the 
motion  is  granted  and  the  case  is 
remanded  to  the  Immigration  Court,  the 
alien  must  then  file  the  application  with 
the  appropriate  fee.  Nothing  in  this  rule 
changes  the  requirements  and 
procedures  in  8  CFR  3.31(b),  103.7(b)(1), 
and  240.11(f)  for  paying  the  application 
fee  for  a  section  212(c)  application  after 
a  motion  to  reopen  is  granted  if  such  an 
application  was  not  previously  filed. 
Fees  must  be  submitted  to  the  local 
office  of  the  INS  in  accordance  with  8 
CFR  3.31.  An  applicant  who  is 
deserving  of  section  212(c)  relief  and  is 
unable  to  pay  the  filing  fee  may  request 
a  fee  waiver  in  accordance  with  8  CFR 
103.7(c). 


What  is  the  Proredurp  for  an  Applicant 
who  IS  (.urrenllv  in  Deportation 
Prof  eedinos  Before  the  Immigration 
Court  or  the  Board  ot  Immigration 
Appeals? 

Immigration  Court.  An  eligible  alien 
who  has  a  deportation  proceeding 
pending  before  the  Immigration  Court 
should  file  a  section  212(c)  application 
pursuant  to  this  rule,  or  request  a 
reasonable  period  of  time  to  submit  an 
application  pursuant  to  this  rule.  If  the 
alien  already  has  an  application  on  file, 
he  or  she  may  file  a  supplement  to  the 
existing  section  212(c)  application. 

Board  of  Immigration  Appeals.  An 
eligible  alien  who  has  a  deportation 
proceeding  pending  before  the  Board 
should  file  with  the  Board  a  motion  to 
remand  to  the  Immigration  Court  to  file 
a  section  212(c)  application  or  to 
supplement  his  or  her  existing  section 
212(c)  application  on  the  basis  of  his  or 
her  eligibility  for  such  relief  pursuant  to 
this  rule.  If  the  alien  appears  to  be 
statutorily  eligible  for  relief  and  meets 
the  other  eligibility  requirements 
defined  in  this  rule,  the  Board  shall 
remand  the  case  to  the  Immigration 
Court  for  adjudication  of  the  section 
212(c)  application. 

What  if  an  Applicant  is  the  Subject  of 
a  Final  Order  of  Deportation? 

Aliens  who  have  final  administrative 
orders.  An  ahen  who  is  the  subject  of  a 
final  order  of  deportation  who  is  eligible 
to  apply  for  section  212(c)  relief 
pursuant  to  this  rule  must  file  a  motion 
to  reopen  with  the  Immigration  Court  or 
the  Board  of  Immigration  Appeals, 
whichever  last  held  jurisdiction.  The 
front  page  of  the  motion  and  any 
envelope  containing  the  motion  should 
include  the  notation  "Special  212(c) 
Motion."  The  fee  for  motions  to  reopen 
(ciurently  $110)  will  be  waived  for 
aliens  eligible  for  section  212(c)  relief 
piu'suant  to  this  rule.  The  waiver  of  the 
fee  is  only  applicable  to  motions  to 
reopen  seeking  section  212(c)  relief 
pursuant  to  this  rule.  The  reopening  and 
remand  will  be  limited  to  issues 
concerning  the  alien's  eligibility  for 
relief  imder  section  212(c)  and  may  not 
address  the  alien's  deportability  or  any 
other  basis  for  relief  from  deportation, 
unless  the  Board  is  also  reopening 
under  other  applicable  provisions  of 
law,  in  which  case  the  issues  may  be 
consolidated  for  hearing  as  appropriate 
and  all  appropriate  motions  fees  will 
apply. 

If  the  alien  previously  filed  an 
application -for  section  212(c)  relief,  he 
or  she  must  file  a  copy  of  that 
application  or  a  copy  of  a  new 
application  and  supporting  dociunents 


with  the  motion  to  reopen.  If  the  motion 
to  reopen  is  granted,  an  alien  who 
previously  filed  an  application  will  not 
be  required  to  pay  a  new  filing  fee  for 
the  section  212(c)  application,  Form  I- 
191. 

If  the  alien  has  not  previously  filed  an 
application  for  section  212(c)  relief,  the 
alien  must  submit  a  copy  of  his  or  her 
completed  application  and  supporting 
documents  with  the  motion  to  reopen. 
If  the  motion  is  granted,  the  alien  must 
then  file  the  application  with  the 
appropriate  fee. 

Cases  remanded  to  the  Board.  If  a  case 
has  been  remanded  to  the  Board  by  a 
federal  court  based  on  a  judicial 
decision  rejecting  the  Attorney 
General's  decision  in  Soriano,  the  Board 
will  comply  with  the  order  of  the 
district  or  circuit  court. 

What  happens  if  an  applicant  currently 
has  a  Motion  to  Reopen  or  motion  to 
reconsider  pending  before  the 
Immigration  Court  or  the  Board? 

Immigration  Court.  If  an  alien  has  a 
pending  motion  to  reopen  or  reconsider 
filed  with  the  Immigration  Court,  he  or 
she  must  file  a  new  motion  to  reopen 
with  the  Immigration  Court  to  apply  for 
section  212(c)  relief  on  the  basis  of  his 
or  her  eligibility  piusuant  to  this  rule. 

Board  of  Immigration  Appeals.  If  an 
alien  has  a  pending  motion  to  reopen  or 
reconsider  filed  with  the  Board  the  alien 
must  file  a  new  motion  to  reopen  with 
the  Board  to  apply  for  section  212(c) 
relief  on  the  basis  of  his  or  her  eligibility 
pursuant  to  this  rule. 

New  Motion  to  Reopen.  An  alien  may 
file  only  one  motion  to  reopen  for 
piu-poses  of  establishing  eligibility 
under  this  rule.  A  new  motion  to  reopen 
filed  pursuant  to  this  rule  either  before 
the  Immigration  Court  or  the  Board,  as 
appropriate,  must  specif}'  whether  the 
alien  has  any  pending  motions  before 
the  Immigration  Court  or  the  Board.  All 
motions  to  reopen  to  apply  for  section 
212(c)  relief  filed  pursuant  to  this  rule 
are  subject  to  the  restrictions  specified 
in  this  rule.  The  usual  time  and  number 
restrictions  on  motions,  as  articiUated  in 
8  CFR  3.2  and  3.23,  shall  apply  to  all 
other  motions. 

Is  an  Alien  with  a  Final  Administrative 
Order  of  Deportation  Required  to  File  a 
Motion  to  Reopen  under  this  Rule 
Within  the  90-day  Period  in  Order  to 
Seek  Section  212(c)  Relief? 

This  rule  is  intended  to  provide  a 
single,  straightforward  process  for  the 
defined  class  of  aliens  who  were 
adversely  affected  by  Soriano  to  reopen 
their  immigration  proceedings  based  on 
the  interpretive  change  annouinced  in 
this  rule. 
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Accordingly,  8  CFR  3.44  is  intended 
to  provide  the  sole  process  for  eligible 
aliens  who  have  a  final  administrative 
order  of  deportation  to  reopen  their 
cases  on  account  of  the  change  in  the 
governing  law  announced  in  this  rule  in 
order  to  apply  for  section  212(c)  relief. 
However,  the  existing  reopening  rules  in 
8  CFR  3.2  and  3.23  allow  aliens  to  seek 
to  reopen  their  cases  notwithstanding 
the  time  limits  on  certain  other  grounds 
unrelated  to  a  change  in  the  law.  As 
provided  in  8  CFR  3.44(h).  this  rule 
would  not  prevent  an  alien  from  filing 
a  motion  to  reopen  under  the  existing 
rules  based  on  any  other  basis  or 
exception 

Does  the  Filing  of  an  Application  for 
Section  212(c)  Relief  stav  the  Execution 
of  a  Final  Order? 

The  mere  filing  of  a  motion  to  reopen 
to  apply  for  section  212(c)  relief  with 
the  Immigration  Court  or  the  Board  does 
not  stay  the  execution  of  the  final  order 
of  deportation.  To  request  that 
execution  of  the  final  order  be  stayed  by 
the  INS,  the  alien  must  file  an 
Application  for  Stay  of  Removal  (Form 
1-246),  following  the  procedures  set 
forth  in  8  CFR  241.6. 

What  Happens  if  an  Application  is 
Denied  bv  the  [mmigration  Court? 

If  the  inunigratiun  Court  denies  the 
section  212(c)  application  of  an  alien  in 
deportation  proceedings  before  the 
Immigration  Court,  the  decision  may  be 
appealed  to  the  Board  along  with,  and 
under  the  same  procedures  as  apply  to, 
other  issues,  if  any,  properly  before  the 
Board  on  appeal. 

What  Happens  if  an  Alien  Fails  to 
Appear  for  a  Hearing  Before  the 
Immioration  Court  on  a  Section  212(c) 
Application? 

An  alien  must  appear  for  all 
schedided  hearings  before  an 
Immigration  Court,  unless  his  or  her 
appearance  is  waived  by  the 
Immigration  Court.  An  alien  who  is  in 
deportation  proceedings  before  the 
Immigration  Court,  and  who  fails  to 
appear  for  a  hearing  regarding  a  section 
212(c)  application,  will  be  subject  to  the 
applicable  statutory  and  regulatory  in 
absentia  procedures  (i.e.,  section  242B 
of  the  INA  as  it  existed  prior  to 
amendment  by  IIRIRA). 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not,  if  promulgated,  have  a 
significant  adverse  economic  impact  on 
a  substantial  nmnber  of  small  entities. 
This  rule  allows  certain  aliens  to  apply 
for  INA  section  212(c)  relief;  it  has  no 


effect  on  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditxire  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provision 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  See  5  U.S.C. 
804(2).  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

The  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  six  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Charles 
Adkins-Blanch,  General  Counsel, 


Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Church,  VA  22041,  telephone: 
(703) 305-0470. 

Paperwork  Reduction  Act 

This  rule  will  increase  the  use  of 
Form  1-191  but  will  not  result  in  a 
material  change  in  the  form,  and  the  INS 
is  adjusting  the  total  burden  hours  of  the 
form  accordingly. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  visas, 
Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101 
note,  8  U.S.C.  1103.  1252  note,  1324b,  1362, 
28  U.S.C.  509,  510,  1746;  sec.  2,  Reorg.  Plan 
No.  2  of  1950;  3  CFR,  1949-1953  Comp.,  p. 
1002. 

2.  Section  3.44  is  added  to  subpart  C 
to  read  as  follows: 

§3  44     Motion  to  reopen  to  apply  tor 
section  212(c)  relief  tor  certain  aliens  in 
deportation  proceedings  tjefore  April  24, 
1996. 

(a)  Standard  for  Adjudication.  Except 
as  provided  in  this  section,  a  motion  to 
reopen  proceedings  to  apply  for  relief 
under  section  212(c)  of  the  Act  will  be 
adjudicated  under  applicable  statutes 
and  regulations  governing  motions  to 
reopen. 

(b)  Aliens  eligible  to  reopen 
proceedings  to  apply  for  section  212(c) 
relief.  A  motion  to  reopen  proceedings 
to  seek  section  212(c)  relief  under  this 
section  must  establish  that  the  alien: 

(1)  Had  deportation  proceedings 
before  the  Immigration  Court 
commenced  before  April  24,  1996; 

(2)  Is  subject  to  a  final  order  of 
deportation, 

(3)  Would  presently  be  eligible  to 
apply  for  section  212(c)  as  in  effect  on 
or  before  April  23, 1996;  and 

(4)  Either— 

(i)  Applied  for  and  was  denied  section 
212(c)  relief  by  the  Board  on  the  basis 
of  the  1997  decision  of  the  Attorney 
General  in  Matter  of  Soriano  (or  its 
rationale),  and  not  any  other  basis; 
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(ii)  Applied  for  and  was  denied 
section  212(c)  relief  by  the  Immigration 
Court,  did  not  appeal  the  denial  to  the 
Board  (or  withdrew  an  appeal),  and 
would  have  been  eligible  to  apply  for 
section  212(c)  relief  at  the  time  the 
deportation  became  final  but  for  the 
1997  decision  of  the  Attorney  General  in 
Matter  of  Soriano  (or  its  rationale);  or 
(iii)  Did  not  apply  for  section  212(c) 
relief  but  would  have  been  eligible  to 
apply  for  such  relief  at  the  time  the 
deportation  order  became  final  but  for 
the  1997  decision  of  the  Attorney 
General  in  Matter  of  Soriano  (or  its 
rationale). 

(c)  Scope  of  reopened  proceedings. 
Proceedings  shall  be  reopened  under 
this  section  solely  for  the  purpose  of 
adjudicating  the  application  for  section 
212(c)  relief,  but  if  the  Immigration 
Coiut  or  the  Board  reopens  on  other 
applicable  grounds,  all  issues 
encompassed  within  the  reopening 
proceedings  may  be  considered 
together,  as  appropriate. 

(d)  Procedure  for  filing  a  motion  to 
reopen  to  apply  for  section  212(cj  relief 
An  eligible  alien  must  file  either  a  copy 
of  the  original  Form  1-191  application, 
and  supporting  dociunents,  or  file  a 
copy  of  a  newly  completed  Form  1-191, 
plus  all  supporting  documents.  An  alien 
who  has  a  pending  motion  to  reopen  or 
reconsider  before  the  Immigration  Court 
or  the  Board  must  file  a  new  motion  to 
reopen  to  apply  for  section  212(c)relief 
pursuant  to  this  section.  The  new 
motion  to  reopen  shall  specify  any  other 
motions  currently  pending  before  the 
Immigration  Coiul  or  the  Board  that 
should  be  consolidated.  The  Service 
shall  have  45  days  from  the  date  of 
service  of  the  motion  to  reopen  to 
respond.  In  the  event  the  Service  does 
not  respond  to  the  motion  to  reopen,  the 
Service  retains  the  right  in  the  reopened 
proceedings  to  contest  any  and  all 
issues  raised. 

(e)  Fee  and  number  restriction  for 
motion  to  reopen  waived.  No  filing  fee 
is  required  for  a  motion  to  reopen  to 
apply  for  section  212(c)  relief  imder  this 
section.  An  eligible  alien  may  file  one 
motion  to  reopen  to  apply  for  section 
212(c)  relief  under  this  section,  even  if 

a  motion  to  reopen  was  filed  previously 
in  his  or  her  caise. 

(f)  Deadline  to  file  a  motion  to  reopen 
to  apply  for  section  212(c)  relief  under 
this  section.  An  alien  with  a  final 
administrative  order  of  deportation 
must  file  a  motion  to  reopen  within  90 
days  of  the  effective  date  of  the  final 
rule. 

I    (g)  Jurisdiction  over  motion  to  reopen 
to  apply  for  section  212(c)relief  and 
remand  of  appeals. 


(1)  Notwithstanding  any  other 
provisions,  any  motion  to  reopen  filed 
pursuant  to  this  section  to  apply  for 
section  212(c)  relief  shall  be  filed  with 
the  Immigration  Court  or  the  Board, 
whichever  last  held  jurisdiction  over  the 
case. 

(2)  If  the  Immigration  Court  has 
jurisdiction,  and  grants  only  the  motion 
to  reopen  to  apply  for  section  212(c) 
relief  pursuant  to  this  section,  it  shall 
adjudicate  only  the  section  212(c) 
application. 

(3)  If  the  Board  has  jurisdiction  and 
grants  only  the  motion  to  reopen  to 
apply  for  section  212(c)  relief  pursuant 
to  this  section,  it  shall  remand  the  case 
to  the  Immigration  Court  solely  for 
adjudication  of  the  section  212(c) 
application  (Form  1-191). 

M  Applicability  of  other  exceptions 
to  motions  to  reopen.  Nothing  in  this 
section  shall  be  interpreted  to  preclude 
or  restrict  the  applicability  of  any  other 
exception  to  the  motion  to  reopen 
provisions  of  this  part  as  defined  in  8 
CFR  3.2(c)(3)  and  3.23(b). 

(i)  Limitations  on  eligibility  for 
reopening  under  this  rule.  This  special 
reopening  rule  does  not  apply  to: 

(1)  Aliens  who  have  departed  the 
United  States; 

(2)  Aliens  with  a  final  order  of 
deportation  who  have  illegally  retmned 
to  the  United  States;  or 

(3)  Aliens  who  have  not  been 
admitted  or  paroled. 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS: 
WAIVERS:  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS:  PAROLE 

3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102. 1103,  1182. 
1184,1187,  1225,  1226,  1227.  1228.  1252;  8 
CFR  part  2. 

4.  Paragraph  (g)  is  added  to  Section 
212.3  to  read  as  follows: 

§  21 2.3    AppMcation  for  the  exercise  of 
discretion  under  section  212(c). 

***** 

(g)  Relief  for  certain  aliens  who  were 
in  deportation  proceedings  before  April 
24,  1996.  Section  440(d)  of 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (AEDPA)  shall  not 
apply  to  any  applicant  for  relief  under 
this  section  whose  deportation 
proceedings  were  commenced  before 
the  Immigration  Court  before  April  24, 
1996. 

Dated:  July  12,  2000, 
lanet  Reno, 
Attorney  General. 

[FR  Doc.  00-18210  Filed  7-17-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-1077] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to 
Regulation  E.  which  implements  the 
Electronic  Fund  Transfer  Act  (EFTA). 
The  proposed  revisions  implement 
amendments  to  the  EFTA  contained  in 
the  Gramm-Leach-Bliley  Act  that 
require  the  disclosure  of  certain  fees 
associated  with  automated  teller 
machine  (ATM)  transactions.  The 
amendments  require  ATM  operators 
who  impose  a  fee  for  providing 
electronic  fund  transfer  services  to 
disclose  this  fact  in  a  prominent  and 
conspicuous  location  on  or  at  the  ATM. 
The  operator  must  also  disclose  that  a 
fee  will  be  imposed  and  the  amount  of 
the  fee,  either  on  the  screen  of  the 
machine  or  on  a  paper  notice  before  the 
consumer  is  committed  to  completing 
the  transaction.  In  addition,  when  the 
consumer  contracts  for  an  electronic 
fund  transfer  service,  financial 
institutions  are  required  to  disclose  that 
a  fee  may  be  imposed  for  electronic 
fund  transfers  initiated  at  an  ATM 
owned  by  another  entity. 

DATES:  Comments  must  be  received  by 
August  18,  2000. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1077,  may  be 
mailed  to  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  room, 
both  in  the  Board's  Eccles  Building,  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  room  MP-500 
between  9  a.m.  and  5  p.m.,  pursuant  to 
the  Board's  Rules  Regarding  the 
Availability  of  Information,  12  CFR  part  < 
261.12. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kyung  H.  Cho-Miller  or  Natalie  E. 
Taylor,  Counsel,  Division  of  Consiuner 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
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System,  Washington,  D.C.  20551,  at 
(202)  452-2412  or  (202)  452-3667.  For 
the  hearing  impaired  only,  contact 
Janice  Simms.  Telecommunications 
Device  for  the  Deaf  (TDD),  at  (202)  872- 
4484 

SUPPLEMENTARY  INFORMATION: 

1.  The  Electronic  Fund  Transfer  Act 

The  Electronic  Fund  Transfer  Act 
(EFTA),  15  U.S.C.  1693  et  seq.,  enacted 
in  1978,  provides  a  basic  framework 
■establishing  the  rights.  liabiUties,  and 
responsibilities  of  participants  in 
electroruc  fund  transfer  (EFT)  systems. 
The  Board's  Regulation  E  (12  CFR  part 
205  i  implements  the  act.  Types  of 
transfers  covered  bv  the  act  and 
regulation  include  transfers  initiated 
through  an  automated  teller  machine 
I  ATM),  point-of-sale  terminal, 
automated  clearinghouse,  telephone 
bill-payment  plan,  or  home-banking 
program  The  act  and  regvdation 
prescribe  restrictions  on  the  unsolicited 
issuance  of  ATM  cards  and  other  access 
devices;  disclosure  of  terms  and 
conditions  of  an  EFT  service; 
documentation  of  EFT  services  by 
means  of  terminal  receipts  and  periodic 
account  statements;  limitations  on 
consumer  liability  for  unauthorized 
transfers:  procedures  for  error 
resolution;  and  certain  rights  related  to 
preauthorized  EFT  services. 

The  Official  Staff  Commentary  (12 
CFR  part  205  (Supp.  I))  interprets  the 
regulation,  and  provides  guidance  to 
financial  institutions  in  applying  the 
regulation  to  specific  transactions.  The 
commentary  is  a  substitute  for 
individual  staff  interpretations;  it  is 
updated  periodically,  as  necessary,  to 
address  significant  questions  that  arise. 

EFTA  coverage  is  not  limited  to 
traditional  financial  institutions  holding 
consumers'  asset  accounts.  For  EFT 
services  made  available  by  entities  other 
than  an  account-holding  financial 
institution,  the  act  directs  the  Board  to 
assure,  by  regulation,  that  the  provisions 
of  the  act  are  made  applicable. 

n.  The  Gramm-Leach-Bliley 
Amendments  to  the  EFTA 

Un  November  12,  1999,  the  Gramm- 
Leach-Bliley  Act  (GLBA)  became  law 
(Pub.  L.  106^102,  113  Stat.  1338). 
Sections  702.  703,  and  705  of  the  GLBA 
contain  amendments  to  the  EFTA.  The 
amendments  require  disclosure  of  ATM 
fees  (sometimes  referred  to  as 
"surcharges")  imposed  by  ATM 
operators  on  consumers  who  hold 
accovmts  at  other  financial  institutions. 
Many  ATM  operators  including 
financial  institutions  that  impose  such  a 
fee,  currently  disclose  information  about 


the  fee  to  satisfy  existing  regulatory  and 
network  requirements. 

Section  702  of  the  GLBA  amends 
section  904(d)  of  the  EFTA  regarding 
services  provided  by  entities  other  than 
the  account-holding  institution.  An 
ATM  operator  that  imposes  a  fee  on  a 
consxuner  for  providing  EFT  services  is 
required  to  provide  notice  of  that  fact  in 
a  prominent  and  conspicuous  location 
on  or  at  the  ATM  on  which  the  EFT  is 
initiated.  The  ATM  operator  must  also 
disclose  that  a  fee  will  be  imposed  and 
the  amoimt  of  the  fee,  either  on  the 
screen  of  the  ATM  or  on  a  paper  notice, 
before  the  consumer  is  committed  to 
completing  the  transaction.  No  fee  may 
be  imposed  unless  proper  notice  is 
provided  and  the  consumer  elects  to 
complete  the  transaction 

Section  703  of  the  GLB.A  amends 
section  905(a)  of  the  EFTA  regarding  the 
disclosure  of  terms  and  conditions  The 
financial  institution  holding  the 
consumer's  account  must  include  in  its 
initial  disclosures  a  notice  that  a  fee 
may  be  imposed  by  (1)  An  ATM 
operator  not  holding  the  consumer's 
account,  or  (2)  any  national,  regional,  or 
local  network  used  to  complete  the 
transaction. 

Section  705  of  the  GLBA  amends 
section  910  of  the  EFTA  regarding 
liability  of  financial  institutions  ATM 
operators  are  not  liable  for  failing  to 
comply  with  the  requirement  to  post 
notice  if  the  notice  posted  at  an  ATM  is 
subsequently  removed,  damaged,  or 
altered  by  any  person  other  than  the 
ATM  operator. 

m.  Proposed  Revisions  to  Regulation  E 

Pursuant  to  its  authority  under 
section  904(a)  of  the  EFTA,  the  Board  is. 
proposing  amendments  to  Regulation  E 
to  implement  sections  702  and  703  of 
the  GLBA.  Section  705,  like  other 
statutory  provisions  regarding  liability, 
would  not  be  made  part  of  the 
regulation. 

To  ease  compliance,  the  Board 
proposes  to  add  a  new  §  205.16  to 
address  in  a  single  location  the  rules 
related  to  disclosure  of  surcharges  by 
ATM  operators.  Below  is  a  section-by- 
section  analysis  of  the  proposed 
amendments  including  proposed 
revisions  to  §§  205.3  and  205.7.  A  cross- 
reference  would  also  be  added  to  the 
Official  Staff  Commentary  to  existing 
§  205.9(a)(1).  The  Board  contemplates 
issuing  a  final  rule  in  early  fall  that 
would  be  effective  30  days  thereafter. 

Section  205.3 — Coverage 

3fb)  Electronic  Fund  Transfer 

Section  205.3(b)  generally  defines  the 
term  "electronic  fund  transfer." 


Proposed  paragraph  (b)(6)  would  add 
balance  inquiries  at  ATMs  to  the  list  of 
examples  of  an  EFT.  A  balance  inquiry 
would  only  be  considered  an  EFT  for 
purposes  of  proposed  §  205.16.  Thus, 
balance  inquiries  at  ATMs  would  be 
subject  to  the  new  ATM  fee  disclosure 
requirements,  but  would  not  otherwise 
be  subject  to  Regulation  E  requirements. 

Section  205.7 — Initial  Disclosures 

7(b)  Content  of  Disclosures 

Section  205.7(b)  would  be  revised  to 
implement  section  703  of  the  GLBA.  At 
the  time  a  consumer  contracts  for  an 
EFT  service  or  before  the  first  EFT,  a 
financial  institution  is  required  to 
provide  imtial  disclosures  related  to  the 
EFT  service,  such  as  fees  and  a 
summary  of  the  consumer's  liability  for 
unauthonzed  transfers  Section  703  of 
the  GLBA  amends  section  905(a)  of  the 
EFTA  by  adding  to  the  imtial 
disclosures  a  provision  that  a  fee  may  be 
imposed  by  an  ATM  operator  not 
holding  the  consumer  s  account  and  by 
a  national,  regional,  or  local  network 
used  to  complete  the  transfer  If  a 
financial  institution's  disclosures  do  not 
currently  include  such  a  provision,  it 
may  comply  with  the  new  requirement 
by  including  an  insert  regarding  ATM 
surcharges  The  Board  solicits  specific 
comment  on  whether  national,  regional, 
or  local  networks  separately  impose  fees 
and,  thus,  should  be  distinguished  or 
whether  it  is  sufficient  to  refer  to  "any 
network"  in  the  disclosures  as  an 
alternative  to  the  statutory  language,  as 
the  proposal  provides.  In  addition,  the 
proposed  language  would  capture 
national  networks  that  impose  a 
surcharge  and  that  operate 
internationally. 

Section  205.16 — Disclosures  at 
Automatic  Teller  Machines 

A  new  §  205.16  would  be  added  to 
implement  generally  section  702  of  the 
GLBA.  Proposed  §  205.16  (a)  defines 
ATM  operator  and  provides,  for 
purposes  of  this  section,  that  a  balance 
inquiry  is  an  EFT.  The  proposal  does 
not  incorporate  the  definition  for  host 
transfer  services  contained  in  section 
702  of  the  GLBA,  as  it  seems 
uimecessary  to  do  so. 

Proposed  §§  205.16(b)  and  (c)  set  forth 
the  ATM  disclosure  requirements.  The 
disclosure  required  on  the  screen  or  on 
a  paper  notice  does  not  apply  to  any 
ATM  operator  that  lacks  the  technical 
capability  to  provide  such  information. 

Appendix  A  to  Part  205 — Model 
Disclosure  Clauses  and  Forms 

Model  language  that  reflects  the  new 
disclosure  in  proposed  §  205.7(b)(ll) 
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regarding  fees  that  may  be  imposed  by 
an  ATM  operator  and  by  any  network 
would  be  added  to  appendix  A-2. 

rV'.  Proposed  Revisions  to  the  Official 
Staff  Cominentary 

Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements 

Section  205.9(a)(1)  requires  financial 
institutions  that  include  in  the 
transaction  amount  a  fee  for  completing 
an  EFT  at  an  electronic  terminal  to 
disclose  the  amoiuit  of  the  fee  on  the 
receipt  and  to  display  it  on  or  at  the 
terminal.  Comment  9(a)(l)-l,  which 
provides  guidance  on  compljdng  with 
the  disclosure  requirement,  would  be 
revised  to  provide  a  cross-reference  to 
the  notice  requirements  in  proposed 
§  205.16(b)  for  ATM  operators. 

V.  Fomi  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1077,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  to  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  dociunent 
in  paper  form,  comments  may  be 
submitted  on  3  V2  inch  computer 
diskettes  in  any  IBM-compatible  DOS- 
or  Windows-based  format. 

VI.  Initial  Re^latory  Flexibility 

.\nalysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  and  section 
904(a)(2)  of  the  EFTA,  the  Board  has 
reviewed  the  proposed  amendments  to 
Regulation  E.  The  proposal  would 
impose  a  disclosure  requirement  on 
account-holding  financial  institutions 
.  with  respect  to  ATM  surcharges  and  a 
notice  requirement  on  ATM  operators. 
The  proposal  exempts  ATMs  lacking 
technical  capabilities  from  certain 
notice  requirements  until  December  31, 
2004. 

The  proposed  amendments  are  ncrt 
expected  to  have  any  significant  impact 
on  small  entities.  Many  financial 
institutions  that  impose  a  fee  for 
carrying  out  an  EFT  at  an  ATM  already 
lisclose  the  fee  on  a  receipt  and  on  the 
screen  of  a  terminal  or  at  the  electronic 
terminal  to  satisfj'  existing  requirements 
under  §  205.9(a)(1).  The  proposed 
amendment  would  require  that  the 
notification  regarding  the  fee  be  posted 
at  the  terminal  and  on  the  screen.  The 
notice,  however,  is  generic  and  can 
easily  be  programmed  to  be  viewed  on 
the  screen  and  posted  once  at  the 
terminal.  A  final  regulatory  flexibility 


analysis  will  be  conducted  after 
consideration  of  comments  received 
during  the  public  comment  period. 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  proposed  rule  imder  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  an  organization 
is  not  required  to  respond  to,  this 
information  collection  unless  it  displays 
a  cvurently  valid  OMB  number.  The 
OMB  control  number  is  7100-0200. 

The  collection  of  information 
requirements  that  are  relevant  to  this 
proposed  rulemaking  are  in  1 2  CFR  part 
205  and  in  Appendix  A.  This 
information  is  mandatory  (15  U.S.C. 
1693  et  seq.)  to  evidence  compliance 
with  the  requirements  of  Regulation  E 
and  the  Electronic  Fund  Transfer  Act 
(EFTA).  The  revised  requirements 
would  be  used  to  ensure  adequate 
disclosure  of  fees  imposed  for  electronic 
fund  transfers  at  ATMs  owned  by  a 
party  other  than  the  account-holding 
financial  institution.  The  respondents/ 
recordkeepers  are  for-profit  financial 
institutions,  including  small  businesses. 
Institutions  are  also  required  to  retain 
records  for  24  months.  This  regidation 
applies  to  all  types  of  financial 
institutions,  not  just  state  member 
banks;  however,  under  Paperwork 
Reduction  Act  regulations,  the  Federal 
Reserve  accounts  for  the  burden  of  the 
paperwork  associated  v>dth  the 
regulation  only  for  state  member  banks. 
Other  agencies  accoxmt  for  the 
paperwork  burden  on  their  respective 
constituencies  imder  this  regulation. 

The  proposed  revisions  are  not 
expected  to  increase  the  ongoing  annual 
burden  of  Regulation  E.  With  respect  to 
state  member  banks,  it  is  estimated  that 
there  are  851  respondents/recordkeepers 
and  an  average  frequency  of  about 
85,800  responses  per  respondent  each 
year.  Therefore  the  current  amount  of 
annual  burden  is  estimated  to  be 
approximately  462,800  hours.  Using  the 
same  hoiuly  cost,  the  Federal  Reserve 
estimates  that  there  would  be  associated 
start  up  cost  ranging  from  $1,600  to 
55,000  per  respondent,  depending  on 
size  and  location,  for  changing 
disclosures  (or  disclosure  producing 
software)  to  in::lude  disclosures  relating 
to  ATM  surcharges  and  for  posting  a 
notice  regarding  the  surcharge  at  either 
the  ATM  or  on  the  screen  of  the  ATM. 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 


confidentiality  under  the  Freedom  of 
Information  Act  arises;  however,  any 
information  obtained  by  the  Federal 
Reserve  may  be  protected  from 
disclosiu-e  under  exemptions  (b)(4),  (6), 
and  (8)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  522  (b)(4),  (6)  and  (8)).  The 
disclosures  and  information  about  error 
allegations  are  confidential  between 
institutions  and  the  customer. 

The  Federal  Reserve  requests 
comments  from  institutions,  especially 
state  member  banks,  that  will  help  to 
estimate  the  number  and  burden  of  the 
various  disclosures  that  would  be  made 
in  the  first  year  this  proposed  regulation 
would  be  effective.  Comments  are 
invited  on:  (a)  The  cost  of  compliance; 
(b)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
disclosed;  (c)  ways  to  minimize  the 
burden  of  disclosure  on  respondents, 
including  through  the  use  of  automated 
disclosure  techniques  or  other  forms  of 
information  technology;  and  (d)  capital 
and  start  up  costs  and  costs  of 
operations,  maintenance,  and  purchase 
of  services  to  provide  information. 
Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0200), 
Washington,  DC  20503,  with  copies  of 
such  conunents  sent  to  Mary  M.  West, 
Federal  Reserve  Board  Clearance 
Officer,  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  record  keeping 
requirements. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  proposed  changes  to 
Regulation  E.  New  language  is  shown 
inside  bold-faced  arrows,  deletions 
inside  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  E,  12  CFR  part  205,  as  set 
forth  below: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1 .  The  authority  citation  for  part  205 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1693-1 693r. 

2.  Under  §205.3— Coverage, 
paragraph  (b)  would  be  revised  to  read 
as  follows: 

§205.3    Coverage. 
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Cb)  Electronic  fund  transfer.  The  term 
electronic  fund  transfer  means  any 
transfer  of  funds  that  is  initiated 
through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  ^ancial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to: 

(1)  Point-of-sale  transfers; 

(2)  Automated  teller  machine 
transfers; 

(3)  Direct  deposits  or  withdrawals  of 
funds; 

(4)  Transfers  initiated  by  telephone; 
{and] 

(5)  Transfers  resulting  from  debit  card 
transactions,  whether  or  not  initiated 
through  an  electronic  terminal(.]^; 
and 

(6)  Balance  inquiries  at  automated 
teller  machines  for  purposes  of 
§205.16.-^ 
***** 

3.  Under  §  205.7 — Initial  Disclosiures. 
new  paragraph  (b)(ll)  would  be  added 
to  read  as  follows: 

§205  7     Initial  disclosures 

«  *  «  «  « 

(b)  Content  of  disclosures.  *  *  * 
►(11)  ATM  surcharge.  A  notice  that 
a  fee  may  be  imposed  by  an  automated 
teller  machine  operator  as  defined  in 
§  205.16(a)(1),  when  the  consumer 
initiates  an  electronic  fund  transfer  or 
makes  a  balance  inquiry  at  an 
automated  teller  machine  operated  by  a 
non-accountholding  financial 
institution,  and  by  any  network  used  to 
complete  the  transaction.'^ 
***** 

4.  A  new  §  205.16-Disclosures  at 
Automatic  Teller  Machines,  would  be 
added  to  read  as  follows: 

►§  205.16  Di.sclosures  at  automatic 
teller  machines. 

[dj  Definitions,  (1)  Automated  teller 
machine  operator  means  any  person 
that  operates  an  automated  teller 
machine  at  which  a  consumer  initiates 
an  electronic  fund  transfer  as  defined  in 
§  205.3(b),  and  that  does  not  hold  the 
account  from  which  the  transfer  is 
made. 

(2)  Balance  inquiry  as  EFT.  For 
purposes  of  this  section,  the  term 
electronic  fund  transfer  includes  a 
transaction  that  involves  a  balance 
inquiry  initiated  by  a  Consumer. 

(b)  General.  An  automated  teller 
machine  operator  that  imposes  a  fee  on 
a  consumer  for  initiating  an  electronic 
fund  transfer  shall: 

(1)  Provide  notice  that  a  fee  will  be 
imposed;  and 

(2)  Disclose  the  amount  of  the  fee. 


(c)  Notice  requirement.  (1)  On  the 
machine.  Notice  required  by  paragraph 
fb)(l)  of  this  section  shall  be  posted  in 
a  prominent  and  conspicuous  location 
on  or  at  the  automatic  teller  machine. 

(2)  Screen  or  paper  notice.  The  notice 
required  by  paragraph  (b)  of  this  section 
shall  be  given  to  the  consumer,  either  by 
showing  it  on  the  screen  of  the 
automatic  teller  machine  or  by  printing 
out  a  paper  notice,  before  the  consiuner 
is  irrevocably  committed  to  completing 
the  transaction. 

(d)  Temporary  exemption.  The  notice 
requirement  in  paragraph  (c)(2)  of  this 
section  does  not  apply  to  any  automated 
teller  machine  that  lacks  the  technical 
capability  to  provide  such  information 
until  December  31,  2004. 

(e)  Imposition  of  fee.  An  automated 
teller  machine  operator  may  impose  a 
fee  on  a  consumer  for  initiating  an 
electronic  fund  transfer  only  if 

(1)  The  consumer  receives  the  notice 
required  under  paragraph  (c)  of  this 
section,  and 

(2)  The  consumer  elects  to  continue 
the  transaction  after  receiving  such 
notice.-^ 
***** 

5.  Under  Appendix  A,  in  A-2  a  new 
paragraph  (j)  would  be  added  to  read  as 
follows: 

Appendix  A  to  Part  205 — Model 
Disclosure  Clauses  and  Forms 


A-2 — Model  Clauses  for  Initial  Disclosures 

{§  205.7(b)) 

***** 

►(j)  ATM  surcharges  (§205.7(b)(ll)). 
When  you  use  an  ATM  not  owned  by  us,  you 
may  be  chaiged  a  fee  by  the  ATM  operator 
or  any  network  used  to  complete  the  transfer 
(and  you  may  be  charged  a  fee  for  a  t>alance 
inquiry).'^ 
***** 

6.  In  Supplement  I  to  Part  205,  under 
Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements,  under 
Paragraph  9(a)(1) — Amount,  paragraph 
1.  would  be  revised  to  read  as  follows: 

Supplement  I  to  Part  205— Official  Staff 
Interpretations 

Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements 


Paragraph  9(a)(1) — Amount 

1.  Disclosure  of  transaction  fee.  The 
required  display  of  a  fee  amount  on  or  at  the 
terminal  may  be  accomplished  by  displaying 
the  fee  on  a  sign  at  the  terminal  or  on  the 
terminal  screen  for  a  reasonable  duration. 
Displaying  the  fee  on  a  screen  provides 
adequate  notice,  as  long  as  consumers  are 
given  the  option  to  cancel  the  transaction 
after  receiving  notice  of  a  fee.  ►(See 
§  205.16(c)  for  the  notice  requirements 


applicable  to  ATM  operators  that  impose  a 
fee  for  providing  EFT  services.)*^ 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  7,  2000. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  00-17674  Filed  7-17-00;  8:45  am) 

BILUNG  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  436 

Trade  Regulation  Rule  on  Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Rule;  Commission 
Solicits  Demonstration  Projects  for 
Electronic  Pre-Sale  Disclosure. 

SUMMARY:  The  Federal  Trade 
Commission  (the  '"Commission") 
solicits  proposals  to  conduct 
demonstration  projects  implementing 
the  proposed  instructions  for  electronic 
dissemination  of  disclosure  documents 
set  forth  in  §  436.7  of  the  Commission's 
October  22,  1999,  Notice  of  Proposed 
Rulemaking. 

DATES:  Proposals  to  conduct 

demonstration  project  start  on  July  18, 

2000 

ADDRESSES:  Petitions  for  permission  to 

implement  <i  demonstration  projects 
should  be  addres.sed  to:  Federal  Trade 
Commission.  Office  of  the  Secretary, 
Room  159.  600  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20.S80 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Toporoff,  (202)  326-3135, 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection.  Federal  Trade 
Commission.  Washington.  DC  20580. 
SUPPUEMENTARY  INFORMATION:  On 
October  22.  1999.  the  tAjmmission 
published  a  Notice  of  Proposed 
Rulemaking  ("NPR"),  soliciting 
comment  on  a  wide-range  of  proposed 
amendments  to  the  Franchise  Rule.  One 
proposal  would  permit  franchisors  to 
comply  with  the  Franchise  Rule  by 
furnishing  prospective  franchises  with 
disclosures  electronically,  including 
through  the  Internet,  .^mong  other 
things,  the  proposal  would:  (1)  Require 
franchisors  to  obtain  a  prospective 
franchisee's  prior  consent  to  receive 
disclosure  electronically;  (2)  permit  a 
prospective  franchisee  the  right  to 
obtain  a  paper  disclosure  document 
imtil  the  time  of  sale;  and  (3)  require 
franchisors  to  provide  a  prospective 
franchisee  with  a  paper  summary 
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document,  which  among  other  things, 
includes  the  disclosure  document's 
table  of  contents,  as  well  as  an 
admonition  to  download  or  otherwise 
preserve  document's  table  of  contents, 
as  well  as  an  admonition  to  download 
or  otherwise  preserve  the  electronic 
disclosure  document.  The  proposed 
instructions  would  also  specify  the 
general  formal  for  an  electronic 
disclosure  document,  ensuring  that  the 
disclosure  document  could  be 
downloaded  or  otherwise  preserved, 
and  that  the  disclosures  are  clear, 
c  onspicuous.  and  do  not  contain 
extraneous  or  distracting  features  (such 
as  animation  or  pop-up  screens).  The 
proposal  would  permit  franchisors  to 
insert  navigational  tools  that  aid  in  the 
reviewing  a  disclosure  document, 
including  scroll  bars,  search  features, 
and  internal  links. 

The  NPR  comment  period  closed  at 
the  end  of  January,  2000.  Forty 
c  omments,  including  five  rebuttal 
( omments,  were  submitted,  several  of 
which  address  the  Conunission's 
proposed  Internet  compliance 
instructions.  Commission  staff  are 
currently  analyzing  the  various 
comments  and  are  preparing 
recommendations  to  the  Commission  on 
Internet  compliance  and  other 
disclosure  issues. 

The  Commission  recognizes  that,  to 
date,  few  franchisors  have  sought  to  use 
the  Internet  or  other  electronic 
technologies  to  comply  with  the 
Franchise  Rule.  One  reason  is  that  the 
Rule  Itself  requires  franchisors  to 
"furnish"  a  "written"  disclosure 
document,  .\rguably.  these  requirements 
would  preclude  the  use  of  the  Internet 
until  such  time  as  the  Commission 
clarifies  the  term  "furnish  '  and  revises 
the  definition  of  "written"  to  include 
electronic  communications.  Another 
reason  is  fear  of  Uability.  Franchisors 
appear  unwilling  to  incur  the  costs 
associated  with  developing  an  online 
disclosure  mechanism  without  some 
assurances  that  their  mechanism  will 
pass  Commission  muster.  This 
reluctance  is  understandable  in  light  of 
the  Commission's  evolving  policy  in 
this  area,  as  developed  through  the 
ongoing  Franchise  Rule  amendment 
process. 

The  Commission  believes  that 
demonstration  projects  of  the  NPR's 
proposed  Internet  instructions  would  be 
in  the  public  interest.  In  light  of  the 
franchise  community's  lack  of  practical 
experience  with  Internet  disclosure,  it  is 
critical  to  probe  the  strengths  and 
weaknesses  of  the  \TR  proposed 
instructions  before  they  are 
incorporated  into  the  final  revised  Rule. 
Through  demonstration  projects,  the 


Commission  can  be  alerted  to  any 
technological  problems  with  the 
proposed  instructions,  receive  feedback 
on  whether  franchisors  are  able  to 
comply  with  the  proposed  instructions 
efficiently,  as  well  as  to  identify  areas 
where  the  proposed  instructions  might 
need  fine-timing.  As  a  result,  the  final 
Rule's  Internet  instructions  are  likely  to 
be  much  more  precise,  enabling 
franchisors  to  comply  with  the  Rule 
efficiently  and  vdth  significant  cost 
reductions. 

Accordingly,  the  Commission  solicits 
all  interested  parties  to  submit  petitions 
to  the  Commission  for  permission  to 
implement  a  demonstration  project, 
consistent  with  proposed  section  436.7 
of  the  NPR.  The  Commission  will 
consider  all  such  petitions  on  a  case-by- 
case  basis.  To  gain  approval,  the 
interested  party  must  be  able  to 
demonstrate  that  its  proposal  meets  the 
standards  specified  in  proposed  section 
436.7  of  the  NPR.  All  demonstration 
projects  will  be  on  a  trial  basis  only,  and 
the  Commission  specifically  reserves  its 
right  to  terminate  any  demonstration 
project  for  any  reason.  To  enable  the 
Commission  and  the  public  to  benefit 
from  a  demonstration  project,  an 
approved  party  must  file  written  reports 
to  appropriate  Commission  staff  of  its 
progress  on  at  least  a  quarterly  basis, 
describing  any  problems  it  has 
encountered  with  the  proposed  Internet 
instructions,  any  complaints  from 
franchisors  and  franchisees,  as  well  as 
any  suggested  improvements.  Such 
reports  will  be  placed  on  the  public 
record. 

List  of  Subjects  in  16  CFR  Part  436 

Advertising,  Business  and  industry, 
Franchising,  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 
(PR  Doc.  00-17994  Filed  7-17-00;  8:45  ami 

BIUUNG  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Part  1271 
[Docket  No  OON-13801 

Human  Bone  Allograft:  Manipulation 
and  Homologous  Use  in  Spine  and 
Other  Orthopedic  Reconstruction  and 
Repair:  Public  Meeting 

AGENCY;  Food  and  Drug  Administration, 

HHS. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  and  Center  for  Devices  and 
Radiological  Health  (CDRH),  is 
announcing  a  public  meeting  entitled 
"Human  Bone  Allograft:  Manipulation 
and  Homologous  Use  in  Spine  and 
Other  Orthopedic  Reconstruction  and 
Repair."  The  purpose  of  the  meeting  is 
to  provide  a  public  fonun  for  gathering 
scientific  information  and  views  from 
the  public  to  help  FDA  in  clarifying  the 
regulation  of  human  bone  allograft. 
DATES:  The  public  meeting  will  be  held 
on  Wednesday,  August  2,  2000,  from 
8:30  a.m.  to  5  p.m.  Submit  registration 
information  by  July  24,  2000.  Submit 
written  comments  by  September  1 , 
2000. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  National  Institutes  of  Health 
(NIH),  NTH  Clinical  Center,  Bldg.  10, 
Jack  Masur  Auditorium,  9000  Rockville 
Pike,  Bethesda,  MD.  Submit  written 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
registration  information  to  Kathy  A. 
Eberhart  (address  below) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
registration  and  meeting  information: 
Kathy  A.  Eberhart,  Center  for  Biologies 
Evaluation  and  Research  (HFM-49), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448.  301-827-1317,  FAX 
301-827-3079,  e-mail: 
eberhart@cber.fda  .gov . 

For  information  about  presentations: 
Martha  A.  Wells,  Center  for  Biologies 
Evaluation  and  Research  (HFM-305), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  20852-1448,  301-827-6106. 

For  information  about  this  notice: 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  began  regulating  tissue 
establishments  in  1 993  when  it  issued 
an  interim  rule  entitled  "Hiunan  Tissue 
Intended  for  Transplantation"  that  was 
codified  in  21  CFR  1270  (58  FR  65514, 
December  14,  1993).  In  1997  the  agency 
replaced  the  interim  rule  with  a  final 
rule  entitled  "Human  Tissue  Intended 
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for  Transplantation"  (62  FR  40429,  July 
29,  1997).  FDA  announced  a  plan  for  a 
new  approach  to  regulate  cells  and 
tissue-based  products  in  February  1997 
with  two  documents:  "Reinventing  the 
Regulation  of  Human  Tissue"  and  "A 
Proposed  Approach  to  the  Regulation  of 
Cellular  and  Tissue-Based  Products." 
FDA  requested  written  comments  on  the 
proposed  approach  and  on  March  17, 
1997,  held  a  public  meeting  to  solicit 
information  and  views  from  the 
interested  public  (62  FR  9721,  March  4, 
1997).  FDA  is  implementing  its 
regulatory  plan  for  human  cellular  and 
tissue-based  products  with  publication 
of  a  series  of  proposed  regulations.  On 
May  14,  1998,  FDA  pubhshed  a 
proposed  regulation  entitled 
"Establishment  Registration  and  Listing 
for  Manufacturers  of  Human  Cellular 
and  Tissue-Based  Products"  (63  FR 
26744).  On  September  30,  1999.  FDA 
published  a  proposed  rule  entitled 
"Suitability  Determination  for  Donors  of 
Human  Cellular  and  Tissue-Based 
Products"  (64  FR  52696).  The  comment 
period  for  the  1999  proposed  rule  was 
reopened  on  April  18.  2000  (65  FR 
20774).  and  will  close  on  July  17,  2000. 

The  proposed  rule  for  establishment 
registration  and  listing  also  proposed 
criteria  that  human  cellular  and  tissue- 
based  products  must  meet  for  regulation 
solely  under  section  361  of  the  Public 
Health  Service  Act  One  of  the  criteria 
is  that  these  products  be  "minimally 
manipulated."  "Minimal  manipulation" 
is  defined  in  proposed  §  1271.3(g)  for 
structural  tissue,  as  processing  that  does 
not  alter  the  original  relevant 
characteristics  of  the  tissue  relating  to 
the  tissue's  utility  for  reconstruction, 
repair,  or  replacement.  Another 
criterion,  "homologous  use,"  is  defined 
in  proposed  §  1271.3(d).  "Homologous 
use"  means  the  use  of  a  cellular  or 
tissue-based  product  for  replacement  or 
supplementation  or  for  structural  tissue- 
based  products,  used  for  the  same  basic 
function  that  it  fulfills  in  its  native  state, 
in  a  location  where  such  structural 
function  normally  occurs.  FDA  has 
received  numerous  comments  to  the 
dockets  of  both  proposed  rules  (Docket 
Nos.  97N-484R  and  97N-184S)  about 
the  application  of  the  definitions  for 
minimal  manipulation  and  homologous 
use  in  the  regulation  of  hiunan  allograft 
bone  products.  Many  of  these  conunents 
request  that  FDA  clarify  how  these 
definitions  will  be  applied  to  bone 
products  that  are  preshaped  for  use  in 
spinal  fixation.  Other  comments  cite  the 
long  history  of  safe  use  of  bone 
products. 

This  public  meeting  is  being 
organized  by  CBER  and  CDRH  to 
provide  stakeholders  with  the 


opportunity  to  provide  additional 
information  to  the  agency.  The  agency  is 
requesting  information  concerning  the 
characteristics  of  various  bone  products 
as  they  relate  to  the  agency's  proposed 
definitions  for  "minimal  manipulation" 
and  "homologous  use."  Such 
information  will  be  considered  for 
futiu-e  guidance  to  industry  in 
conjunction  with  the  regulations 
discussed  above.  Stakeholders  are 
encovuaged  to  provide  information 
about  the  following  issues: 

1 .  Which  processing  procedures 
applied  to  human  bone  allograft  fall 
within,  or  outside  of,  FDA's  proposed 
definition  for  "minimal  manipulation?" 

2.  Which  uses  of  human  bone  allograft 
fall  within,  or  outside  of,  FDA's 
proposed  definition  for  "homologous 
use?" 

3.  What  risks  to  health  have  been 
identified  and  characterized  for  human 
bone  allograft  products? 

4.  What  controls  have  been  identified 
to  adequately  address  the  risk  to  health 
of  human  bone  allograft  products? 

5.  What  industry  standards  for  bone 
allograft  products  are  avciilable,  and 
what  standards  will  be  needed  in  the 
future? 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  by  September 
1,  2000.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
appropriate  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  FDA  is  requesting  that  those 
persons  making  oral  presentations  at  the 
public  meeting  also  submit  in  writing 
comments  based  on  their  statements  by 
September  1,  2000,  to  ensure  their 
adequate  consideration.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Registration  and  Requests  for  Oral 
Presentations 

Those  persons  interested  in  attending 
the  public  meeting  should  fax  or  e-mail 
their  registration  information  (including 
name,  title,  firm  name,  address,  and 
telephone  and  fax  numbers),  a  siunmary 
of  their  presentation,  and  a  notice  of 
intent  to  make  an  oral  presentation,  to 
Kathy  Eberhart  (address  above)  by 
Monday,  July  24,  2000.  Registration  is 
not  required  for  attendees  not  making  a 
presentation.  However,  all  interested 
persons  are  encouraged  to  preregister 
because  space  is  limited.  An 
announcement  of  the  public  meeting 
and  the  notice  of  intent  to  participate 


may  be  accessed  at  http://www.fda.gov/ 
cber/scireg/htm.  FDA  will  post  a  draft 
agenda  on  this  web  site  about  a  week 
before  the  meeting. 

If  time  permits,  those  who  did  not 
submit  a  notice  of  participation  will  be 
given  an  opportunity  to  speak  at  the  end 
of  the  meeting. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Kathy 
Eberhart  at  least  7  days  in  advance. 

rV.  Transcripts 

Transcripts  of  the  meeting  may  be 
requested  in  writing  firom  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  transcript  will  also  be  available  at 
http://www.fda.gov/cber/minutes/ 
workshop-min.htm. 

Dated:  July  10,  2000. 
WUIiam  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc  00-17942  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  172 

[FHWA  Docket  No.  FHWA-98-*350] 

RIN2125-AE45 

Administration  of  Engineering  and 
Design  Related  Services  Contracts 

AGENCY:  Federal  Highway 
Admmistration  (FHWAJ.DOT. 
ACTION:  Notice  of  proposed  nilemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FH\V.\  proposes  to  revise 
its  regulation  on  the  administration  of 
engineering  and  design  related  services 
contracts  in  order  to  establish 
procedures  to  be  followed  when  using 
Federal-aid  highway  funds  for  the 
procurement  of  engineermg  and  design 
related  services,  materials,  equipment, 
or  supplies.  The  proposed  regulation 
describes  procurement  methods 
contracting  agencies  are  to  use  when 
acquiring  these  services  or  related  items. 
This  proposed  rule  implements  23 
U.S.C.  112(b),  as  amended  by  section 
307  of  the  National  Highway  System 
Designation  Act  of  1995  (NHS  Act)  and 
section  1205(a)  of  the  Transportation 
Equity  Act  for  the  21st  Centiuy  (TEA- 
21),  by  requiring  States  to  award 
Federal-aid  highway  engineering  and 
design  service  contracts:  In  accordance 
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with  the  provisions  of  title  IX  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  or  by  use  of 
equivalent  State  qualifications-based 
procedures  unless  a  State  has  previously 
established  by  statute  a  formal 
procurement  procedure  for  engineering 
and  design  related  services. 
DATES:  Written  comments  are  due  on  or 
before  September  18,  2000.  Comments 
received  after  that  date  will  be 
(  nnsidpred  to  the  extent  practicable. 
ADDRESSES:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
should  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets  Room  PL-^01, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notifications  of  receipt  of  comments 
must  include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  E.  Moss,  Office  of  Program 
Administration,  (HIPA-10),  (202)-366- 
4654,  or  Mr.  Steven  Rochlis,  Office  of 
the  Chief  Counsel,  (HCC-30),  (202)- 
366-1395,  FHWA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m. 
e  t.,  Monday  through  Friday,  except 
F'^dpfal  holidays 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  edl 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resources  locator  (URL):  bttp:/ 
/ dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  at  the  Government  Printing 
Office's  web  page  at  http:// 
www.access.gpo.gov/nara. 

Background 

The  FHWA's  regulation  on  the 
administration  of  engineering  and 
design  related  services  contracts,  23 
CFR  part  172,  draws  its  authority  from 
23  U.S.C.  112.  Title  23,  U.S.C,  section 
112  references  the  provisions  of  title  IX 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949 


(Pub.  L.  92-582,  86  Stat.  1278  (1972);  40 
U.S.C.  541,  et  seq.)  which  provides  the 
qualifications-based  procedures  to  be 
followed  for  the  selection  of  engineering 
and  design  related  services.  Section  307 
of  the  NHS  Act.  Public  Law  104-59, 109 
Stat.  568,  modified  23  U.S.C.  112  by 
requiring  grantees  of  Federal  highway 
funds  to  accept  indirect  cost  rates  for 
architectural  and  engineering  firms 
which  are  established  in  accordance 
with  the  Federal  Acquisition 
Regulations  (FAR)  and  accepted  by  a 
cognizant  Federal  or  State  agency  if 
such  rates  are  not  under  dispute.  The 
law  also  specifies  that  once  a  firm's 
indirect  cost  rate  is  accepted,  the 
grantee  shall  apply  those  indirect  cost 
rates  for  the  purposes  of  contract 
estimation,  negotiation,  administration, 
reporting,  and  contract  payment.  The 
NHS  Act  also  provided  a  period  of  time 
in  which  State  Departments  of 
Transportation  (State  DOTs)  could 
adopt  statutes  to  allow  use  of  alternate 
State  procedures  other  than  those 
provided  for  in  the  NHS  Act. 

Section  1205  of  TEA-21,  Public  Law 
105-178,  112  Stat.  107  (1998),  further 
modified  23  U.S.C.  112(b)  by  removing 
the  provision  allowing  State  DOTs  to 
adopt  alternate  procedures  for  the 
procurement  of  design  and  engineering 
consultants. 

The  changes  made  to  23  U.S.C.  112(b) 
by  these  two  laws,  as  well  as  provisions 
in  23  U.S.C.  106(c)  relating  to  the 
assumption  by  the  State  of 
responsibilities  of  the  Secretary  for 
project  design  and  construction,  require 
the  FHWA  to  modify  23  CFR  part  172, 
subpart  A — Procurement  Procedures.  In 
addition,  the  FHWA  proposes  to  add 
several  new  terms  to  the  definition 
section  to  clarify  existing  terms  used  in 
the  regulation. 

The  small  purchase  procedures 
section  would  be  revised  by  raising  the 
maximum  value  for  small  purchases 
from  $25,000  to  $100,000. 

The  references  to  Certification 
Acceptance  (CA),  and  §  172.15, 
Alternate  Procedures,  which  were 
incorporated  into  23  CFR  part  172  to 
implement  Certification  Acceptance, 
would  be  removed  since  Certification 
Acceptance  was  repealed  by  section 
1601  of  the  TEA-21. 

Reference  to  the  Secondary  Road  Plan 
(SRP)  and  the  Combined  Road  Plan 
(CRP)  demonstration  project,  would  be 
removed  since  these  programs  are  no 
longer  being  funded. 


SectioD-by-Section  Analysis 

Section  1 72. 1     Purpose  and 
Applicability 

The  statement  of  purpose  and 
applicability  would  be  revised  to 
remove  the  references  to  the 
Certification  Acceptance  Plans  that  were 
repealed  by  the  TEA-21;  to  remove  an 
obsolete  reference  to  the  Secondary 
Road  Plans;  and  to  remove  the  reference 
to  Combined  Road  Plans  because  the 
Secondary  and  Combined  Road 
programs  are  no  longer  being  funded. 
Additionally,  paragraph  (b)  would  be 
revised  to  limit  the  use  of  State  statutes 
for  an  alternate  procedure  to  those 
enacted  into  law  before  June  9,  1998 
(the  date  the  TEA-21  was  enacted)  and 
redesignated  as  §  172.5(b). 

Section  172.3    Definitions 

The  term  "cognizant  agency"  would 
be  added  to  the  list  of  definitions  to 
mean  any  Federal  or  State  agency  that 
has  conducted  and  issued  an  audit 
report  of  the  consultant's  indirect  cost 
rate  that  has  been  developed  in 
accordance  with  the  cost  principles 
contained  in  the  Federal  Acquisition 
Regulations  (title  48,  Code  of  Federal 
Regulations).  This  term  was  used  in 
section  307(a)  of  the  NHS  Act.  The  term 
"competitive  negotiation"  would  be 
revised  to  prohibit  the  use  of 
prociu-ement  procedures  enacted  into 
State  law  after  the  enactment  of  TEA- 
21  Oune  9,  1998).  The  terms  "contract 
modification,"  "extra  work,"  "fixed 
fee,"  "prenegotiation  audit,"  and  "scope 
of  work"  would  be  removed  since  they 
would  not  be  used  in  the  new 
regulation. 

Section  1 72.5    General  Principles 

This  section,  with  the  exception  of 
paragraphs  (b)  and  (e)  would  be 
removed.  The  material  that  was  covered 
in  §  172.5  is  either  covered  by  other 
regulations  or  is  not  required  by  law. 
The  provisions  of  paragraph  (a)  need  for 
consultant  services  in  management  roles 
are  still  required  to  be  consistent  with 
49  CFR  18.36(a)  which  requires  States  to 
use  the  same  procurement  procedures  as 
if  they  were  procuring  with  State  funds, 
except  where  such  procedures  are 
inconsistent  with  Federal  statute 
requirements  (see  49  CFR  18.4).  In 
addition.  States  woidd  still  have  to  meet 
the  provisions  of  23  U.S.C.  112(b)(2) 
that  require  a  State  to  award 
architectural  and  engineering  contracts 
relating  to  highway  construction  in  the 
same  maimer  as  a  contract  for 
architectural  and  engineering  services  is 
negotiated  under  the  Brooks  Architects- 
Engineering  Act  (title  IX  of  the  Federal 
Property  and  Administrative  Services 
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Act  of  1949.  as  amended;  40  U.S.C  541- 
544)  ,  or  equivalent  State  based 
qualifications  requirements. 
Alternatively,  prior  to  TEA-21,  the 
Congress  authorized  a  State  to  adopt  a 
formal  procedure  for  procurement  of 
architectural  and  engineering  services 
adopted  by  State  statute  (23  U.S.C. 
n2fb)(2)(B)(ii)). 

Paragraph  (b).  written  procedures, 
would  be  redesignated  as  §  172.9(a). 

The  provisions  of  paragraph  (c)  are 
still  required  to  be  consistent  with  49 
CFR  18.36(a)  which  requires  States  to 
use  the  same  procurement  procedures  as 
if  they  were  procuring  with  State  funds, 
except  where  such  procedures  are 
inconsistent  with  Federal  statutory 
requirements  (see  49  CFR  18.4). 

The  provisions  of  paragraph  (d)  are 
still  required  to  be  consistent  with  49 
CFR  18.36  and  18.37.  except  where  such 
procedures  are  inconsistent  with 
Federal  statutory  requirements  (see  49 
CFR  18.4).  But,  as  stated  in  the 
comments  for  §  172.5(a),  State  and  local 
agencies  must  meet  the  requirements  of 
23  U.S.C.  112(b)(2). 

The  requirements  of  paragraph  (e),  the 
Disadvantaged  Business  Enterprise 
program,  are  specified  under  49  CFR 
part  26  Paragraph  (e),  is  redesignated  as 
paragraph  (b). 

The  requirements  of  paragraph  (f). 
Contractual  responsibilities,  are  still 
required  to  be  consistent  with  49  CFR 
18.36(a)  which  requires  States  to  use  the 
same  procurement  procedures  as  if  they 
were  procuring  with  State  funds,  except 
where  such  procedures  are  inconsistent 
with  Federal  statutory  requirements  (see 
49  CFR  18.4).  Because  States  would  be 
responsible  for  approving  contracts  and 
settlements,  provided  such  contracts 
and  settlements  follow  the  same  policies 
and  procedures  as  the  State  would 
follow  using  State  funds,  there  would 
no  longer  be  a  requirement  that  such 
settlements  be  approved  by  the  FHWA, 
except  for  settlements  on  contracts 
requiring  approval  under  proposal 
§172.9. 

Section  172.7    Methods  of  Procurement 

This  section  would  be  redesignated  as 
§  172.5  and  revised.  This  section 
generally  covers  the  methods  that  can  be 
used  for  procurement  of  design 
engineering  services.  Those  same 
methods  are  still  in  the  regulations,  but 
have  been  simplified.  The  small 
purchase  section  would  be  revised  by 
raising  the  maximum  amount  for 
procurement  by  small  purchase 
procedures  from  $25,000  to  $100,000  to 
conform  to  the  simplified  acquisition 
threshold  set  in  41  U.S.C.  403(11)  and 
49  CFR  18.36(d).  The  threshold  has 
already  been  raised  from  $25,000  to 


$100,000  by  FHWA  memorandum  dated 
June  26,  1996.  from  the  Director.  Office 
of  Engineering  to  the  FHWA  Regional 
Administrators  to  implement  the  change 
in  the  final  rule  published  in  the 
Federal  Register  of  April  19,  1995  (60 
FR  19646)  concerning  49  CFR  part  18 
and  the  change  to  41  U.S.C.  403(11), 
which  defines  the  "simplified 
acquisition  threshold"  to  mean 
$100,000. 

Section  172.9    Compensation 

The  information  in  paragraph  (a)  of 
this  section  would  be  transferred  to  a 
new  paragraph  (a)  in  §  172.7,  Audit 
Principles,  and  revised  to  prohibit 
procedures  enacted  into  State  law  after 
June  9,  1998  {TEA-21).  Paragraphs  (b). 
(c),  and  (d)  would  be  removed. 

Section  172.11    Contract  Modification 

This  section  would  be  removed  to 
promote  uniformity  with  the  common 
grant  rule,  49  CFR  part  18.  The 
requirements  of  this  section  would  in 
general  be  addressed  by  49  CFR  18.36 
and  18.52. 

Section  172.13    Monitoring  the 
Contract  Work 

This  section  would  be  removed  to 
promote  uniformity  with  the  common 
grant  rule,  49  CFR  part  18.  The 
requirements  of  this  section  would  be 
covered  by  49  CFR  18.36  which 
generally  involve  State  procedures. 

Section  172.15    Alternate  Procedures 

This  section  would  be  removed  as  it 
implemented  23  U.S.C.  117, 
Certification  Acceptance,  which  was 
repealed  by  section  1601  of  the  TEA-21 
in  1998. 

Sections  172.21,  172.23,  and  172.25  of 
Subpart  B 

Subpart  B,  Private  sector  involvement 
program,  would  be  removed.  This 
section  was  developed  to  meet  the 
requirements  of  the  Intermodel  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Public  Law  102-240,  105  Stat. 
1914,  section  1060,  Private  sector 
involvement  program,  but  has  never 
been  funded. 

For  ease  of  reference  the  following 
distribution  table  is  provided: 


Old  section 


Old  section 


172.1(a) 
172.1(b) 


New  section 


172.1  Revised. 
172.1  Revised  and 
172.5(b)  Revised. 
172.3  Revised 
Added 
Revised 


Fixed  fee  

Prenegotiation  audit  . 

Scope  of  work  

172.5(a)  

172.5(b)  

172.5(c)  

172.5(d) 

172.5(e)  

172.5(0  

172.7  introductory 
paragraph. 

172.7(a)  

172.7(a)(3)(ii)(B) 

172.7(b) 

172.7(c)  

172.7(c)(1) 

172.7(c)(1)(i)  

172.7(c)(1)(iO  

172.7(c)(1)(ili)  

172.7(c)(2) 

None 

None 

None 

72.9(a) 

172.9(b),  (c),  arxi(d) 

None 

172.11  

172.13  

172.15  

172  Subpart  B  

172.21   

172.23  _ 

172.25  


New  section 


Removed. 

Removed.        , 

Removed 

Removed. 

1729(a). 

Removed  ^ 

Removed 

172  5(b)  Revised. 

Removed 

172  5  introductory 
paragrapfi  revised 
and  172.5(a)(1)  Re- 
vised 

172.5(a)(1)  Revised. 

172  5(a)(2)  Revised. 

172.5(a)(4)  Revised. 

172  5(a)(3)  Revised. 

172  5(a)(3)  Revised. 

172  5(a)(3Mi)  Re- 
vised. 

172.5(a)(3)(ii)  Re- 
vised. 

172.5(a)(3)(iit)  Re- 
vised. 

Removed 

172.7(b)  Added. 

172.7(c)  Added. 

172.7(d)  Added 

172.7(a)  Revised 

Removed. 

172.9(a),  (b),  (c) 
Added 

Removed. 

Removed. 

Removed. 

Removed. 

Removed. 

Removed. 

Removed. 


172.3  

Cognizant  agency 
Competitive  negotia- 
tion. 
Contract  modification    i  Removed. 
Extra  worV  I  Removed. 


Rulemaking  .\nalysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  the  late  comments,  the 
FHWA  will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  1286(>  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  U.S.  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  action  would 
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not  adversely  affect,  in  a  material  way, 
any  sector  of  the  economy.  In  addition, 
these  proposed  changes  would  not 
interfere  with  any  action  taken  or 
planned  by  another  agency  and  would 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs.  This  rulemaking 
merely  proposes  to  amend  current 
regulations  governing  the 
administration  of  engineering  and 
design  related  services  contracts  based 
on  changes  in  law.  It  is  not  anticipated 
that  these  proposed  changes  would 
affect  the  total  Federal  funding  available 
under  the  engineering  and  design 
related  services  contracts.  Consequently, 
-  it  is  anticipated  that  the  economic 
impact  of  this  rulemaking  would  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  anticipated 
effects  of  this  proposed  rule  on  small 
entities,  such  as  local  governments  and 
businesses.  Based  on  the  evaluation,  the 
FHWA  hereby  certifies  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Essentially,  this  rulemaking  proposes 
U)  implement  certain  changes  in  23 
U.S.C.  112  as  mandated  by  recent  laws. 
The  rulemaking  would  eliminate 
sections  that  were  removed  bv  the 
recent  laws  and  other  sections  that  were 
not  required  directly  by  law  or  that  were 
outdated.  Thus,  the  projected  impact 
upon  the  small  entities  affected  is 
fxpected  to  be  negligible  because  the 
FHWA  merely  proposes  to  update, 
^implif\•.  and  clarify-  existing 
procedures.  We  specifically  invite 
comments  on  the  projected  economic 
impact  of  this  proposal  and  would 
{  onsider  such  information  before 
c  ompleting  our  Regulatory  Flexibility 
Act  analysis  when  adopting  final  rules. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  impose  a 
Federal  mandate  resulting  in  the 
expenditure  by  State.  Local,  and  tribal 
governments,  m  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et  seq.). 

Executive  Order  13132  (Federalism) 

The  proposed  action  has  been 
analyzed  in  accordance  with  the 
f  rinciples  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4, 
1999.  and  it  has  been  determined  that 
t.Tis  proposed  action  does  not  have  a 
substantial  direct  affect  or  sufficient 
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federalism  implications  on  States  that 
would  limit  the  policjonaking  discretion 
of  the  States.  Nothing  in  this  document 
directly  preempts  any  State  Law  or 
regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  proposed  action  does  not  contain 
a  collection  of  information  requirement 
for  the  purpose  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  12630  (Taking  of 
Private  Property ) 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  hiterference  with 
Constitutionally  Protected  Property 
Rights, 

Executive  Order  12988  (Civil  Justice 

Reform) 

This  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protectioii  of 
Children) 

We  have  analyzed  this  proposed 
action  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  £in 
economically  significant  rule  and  does 
not  concern  an  envirorunental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Regulation  identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 


Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  nimiber 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Fa'  i  172 

Government  procuremen    C-  ant 
programs — transportation,  highways 
and  roads. 

Issued  on:  June  26,  2000. 
Kenneth  R.  Wykie. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  revise  part  172  of 
title  23,  Code  of  Federal  Regulations  to 
read  as  set  forth  below: 

PART  172— ADMINISTRATION  OF 
ENGINEERING  AND  DESIGN  RELATED 
SERVICE  CONTRACTS 


Purpose  and  applicability. 

Definitions. 

Methods  of  procurement. 

Audit  principles. 

Approvals. 


Sec. 

172.1 

172.3 

172.5 

172.7 

172.9 

Authority:  23  U.S.C.  112.  114(a),  302,  315, 
and  402;  40  U.S.C.  541  et.seq.;  41  U.S.C.  253 
and  259;  sec.  1205(a),  Pub  L.  105-178,  112 
Stat.  107  (1998):  sec.  307,  Pub.  L.  104-59,  109 
Stat.  568  (1995):  sec.  1060,  Pub.  L.  102-240. 
105  Stat.  1914,  2003  (1991);  48  CFR  12  and 
31;  49  CFR  1.48(b)  and  18. 

§  172.1    Purpose  and  appllcabiltty. 

To  prescribe  policies  and  procedures 
for  exceptions  to  the  general  contracting 
regidations  under  the  common  grant 
rule.  49  CFR  part  18.  It  is  not  the  intent 
of  this  regulation  to  release  the  grantee 
from  the  other  requirements  of  the 
common  rule.  The  exceptions  involve 
federally  funded  contracts  for 
engineering  and  design  related  services 
for  projects  subject  to  the  provisions  of 
23  U.S.C.  112(a)  and  are  issued  to 
ensure  that  a  qualified  consultant  is 
obtained  through  an  equitable  selection 
process,  that  prescribed  work  is 
properly  accomplished  in  a  timely 
manner,  and  at  fair  and  reasonable  cost. 

§172.3    Definitions. 

As  used  in  this  part: 

Cognizant  agency  means  any  Federal 
or  State  agency  that  has  conducted  and 
issued  an  audit  report  of  the 
consultant's  indirect  cost  rate  that  has 
been  developed  in  accordance  with  the 
cost  principles  contained  in  the  Federal 
Acquisition  Regulations  (FAR). 

Competitive  negotiation  means  any 
form  of  negotiations  that  utilizes  the 
following; 

(1)  Qualifications-based  procedures 
complying  with  title  IX  of  the  Federal 
Property  and  Administrative  Services 
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Act  of  1949  (Pub.  L.  92-582.  86  Stat. 

1278(1972)); 

(2)  Equivalent  State  qualifications- 
based  procedures;  or 

(3)  A  formal  procedure  permitted  by 
State  statute  that  was  enacted  into  State 
law  pnor  to  the  enactment  of  Public 
Law  105-178  (TEA-21)  on  June  9,  1998. 

Consultant  means  the  mdividual  or 
firm  providing  engineering  and  design 
related  ser^'ices  as  a  party  to  the 
contract. 

Contracting  agencies  means  State 
Departments  of  Transportation  (State 
DOTs)  or  local  governmental  agencies 
that  are  responsible  for  the  procurement 
of  engineenng  and  design  services. 

Engineenng  and  design  services 
means  program  management, 
construction  management,  feasibility 
studies,  prehminary-  engineering, 
design,  engineenng.  surveying, 
mapping,  or  architectural  related 
services  with  respect  to  a  construction 
project  subiect  to  23  US.C.  112(a). 

Private  sector  engineering  and  design 
firms  means  any  individual  or  private 
firm  (including  small  business  concerns 
and  small  businesses  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  as  defined  in 
49  CFR  part  261  contracting  with  a  State 
to  provide  engineenng  and  design 
services. 

§  1 72.5    Methods  of  procuremefit 

(a)  Procurement  The  procurement  of 
Federal-aid  highway  contracts  for 
program  management,  constniction 
management,  feasibility  studies, 
preliminarv  engineering,  design, 
engineenng,  surveying,  mapping,  and 
architectural  related  services  as     • 
specified  m  23  US.C.  112(b)(2)  shall  be 
evaluated  and  ranked  by  the  contracting 
agency  using  one  of  the  following 
procedures. 

(1)  Competitive  negotiation. 
Contracting  agencies  shall  use 
competitive  negotiation  for  the 
procurement  of  engineering  and  design 
related  services  when  Federal-aid 
highway  funds  are  involved  in  the 
contract.  These  contracts  shall  use 
qualifications-based  selection 
procedures  in  the  same  manner  as  a 
contract  for  architectural  and 
engineering  services  is  negotiated  under 
title  LX  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  541-544)  or  equivalent  State 
qualifications-based  requirements.  The 
proposal  solicitation  (project,  task,  or 
service)  process  shall  be  by  public 
announcement /advertisement  or  any 
other  method  that  assures  qualified  in- 
State  and  out-of-State  consultants/firms 
are  given  fair  opportunity  to  be  awarded 
the  contract. 


(2)  State  statuton  procedures.  States 
may  procure  -ngineenng  and  design 
related  services  using  a  different 
selection  procedure  as  long  as  these 
procedures  are  established  m  State 
statutes  and  the  State  statutes  were 
enacted  into  law  before  June  9,  1998. 

(3)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  may  be 
used  to  procure  engineenng  and  design 
related  services  on  Federal-aid 
participating  contracts  when  it  is  not 
feasible  to  award  the  contract  using 
competitive  negotiation  or  equivalent 
State  qualifications-based  procedures. 
Contracting  agencies  shall  submit 
justification  and  receive  approval  from 
the  FHWA  before  using  this  form  of 
contracting  Circumstances  under  which 
a  contract  may  be  awarded  by 
noncompetitive  negotiation  are  limited 
to  the  following. 

(i)  The  service  is  available  only  from 
a  single  source, 

(ii)  There  is  an  emergency  which  will 
not  permit  the  time  necessary  to 
conduct  competitive  negotiations;  or 

(iii)  .\fter  sohcitation  of  a  number  of 
sources  responding  is  determined  to  be 
inadequate 

(4)  bmall  purchases.  Contracting 
agencies  may  use  small  purchase 
procedures  for  the  procurement  of 
engineering  and  design  related  services 
when  the  contract  costs  do  not  exceed 
$100,000. 

(b)  Disadvantaged  Business  Enterprise 
(DBE)  program  The  contracting  agency 
shall  give  consideration  to  DBE  firms  in 
the  procurement  of  engineenng  and 
design  related  service  contracts  subject 
to  23  U.S.C.  112(b)(2)  in  accordance 
with  49  CFR  part  26. 

§172.7    Audit  principtes. 

(a)  Performance  of  audits.  When 
contracts  or  subcontracts  awarded  in 
accordance  with  23  U.S.C.  112(b)(2)(A) 
are  audited,  the  audits  shall  comply 
with  the  cost  principles  contained  in  the 
Federal  Acquisition  Regulations 
provided  at  48  CFR  part  31.  Other 
procedures  may  be  used  if  permitted  by 
State  statutes  that  were  enacted  into  law 
prior  to  June  9,  1998, 

(b)  Audits  for  indirect  cost  rate. 
Contracting  agencies  shaD  use  the 
indirect  cost  rate  established  by  a 
cognizant  agency  audit  for  the 
consultant,  if  such  rates  are  not  under 
dispute.  The  grantee  shall  apply  these 
indirect  cost  rates  for  the  purposes  of 
contract  estimation,  negotiation, 
administration,  reporting,  and  contract 
payment  and  the  indirect  cost  rates  shall 
not  be  Umited  by  any  administrative 
ceilings.  The  cost  rates  have  a  one-year 
applicability  period.  Other  procedures 
may  be  used  if  permitted  by  State 


statutes  that  were  enacted  into  law  prior 
to  June  9,  1998. 

(c)  Disputed  audits  When  the  indirect 
cost  rate(s)  as  established  bv  the 
cognizant  audit  in  paragraph  fb)  of  this 
section  are  in  dispute,  then  the  parties 
of  any  proposed  new  contract  must 
negotiate  a  provisional  indirect  cost  rate 
or  perform  an  independent  audit  to 
establish  a  rate  for  the  specific  contract. 

(d)  Prenotification;  confidentiality  of 
data  Only  the  FHWA  and  recipients 
and  sub-recipients  of  Federal-aid 
highway  funds  may  share  the  audit 
information,  provided  that  the  firm  is 
given  notice  of  such  use  Audit 
information  shall  not  be  provided  to 
other  firms  or  any  other  government 
agencies  without  the  written  permission 
of  the  affected  firms,  unless  otherwise 
required  by  Federal  law.  regulation,  or 
pursuant  to  court  order 

1 172.9    Approvals. 

(a)  Wntten  procedures.  The 
contracting  agency  shall  prepare  written 
procedures  for  each  method  of 
procurement  it  proposes  to  utilize. 
These  procedures  and  all  revisions  shall 
be  approved  by  the  FHWA  and  describe, 
as  appropriate  to  the  particular  method 
of  procurement,  each  step  used: 

(1)  In  preparing  a  scope  of  work, 
evaluation  factors  and  cost  estimate  for 
selecting  a  consultant, 

(2)  In  soliciting  proposals  from 
prospective  consultants. 

(3)  In  the  evaluation  of  proposals  and 
the  ranking/ selection  of  a  consultant. 

(4)  In  negotiation  of  the 
reimbursement  to  be  paid  to  the  selected 
consultant, 

(5)  In  monitoring  the  consultant's 
work  and  in  preparing  a  consultant's 
performance  evaluation  when 
completed,  and 

(6)  In  determining  the  extent  to  which 
the  consultant,  who  is  responsible  for 
the  professional  quality,  technical 
acciiracy,  and  coordination  of  services, 
may  be  reasonably  liable  for  costs 
resulting  from  errors  or  deficiencies  in 
design  furnished  under  its  contract. 

(b)  Contracts  Contracts  and  contract 
settlements  involving  design  services  for 
projects  that  have  not  been  delegated  to 
the  State  under  23  U.S.C.  106(c)  or  that 
do  not  fall  under  the  small  purchase 
procedures  in  §  172  5(a)(4)  shall  be 
submitted  to  the  FHWA  for  approval. 

(c)  Major  projects  Any  contract, 
revision  of  a  contract  or  settlement  of  a 
contract  for  design  services  for  a  project 
that  is  expected  to  fall  under  23  U  S.C. 
106(h)  shall  be  submitted  to  the  FHWA 
for  approval. 

[PR  Doc  00-17774  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 


[REG-209640-93] 


RIN1545-AR69 


TeleFile  Voice  Signature  Test 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasun' 

ACTION:  Withdrawal  of  cat)ss-referencing 
notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  withdraws  the 
notice  of  proposed  rulemaking  relating 
to  the  Telefile  Voice  Signature  test  that 
was  published  in  the  Federal  Register 
on  December  27.  1993.  The  notice  of 
proposed  rulemaking  cross-referenced 
temporan  regulations  published  on  the 
same  day  that  provided  that  an 
individual  federal  income  tax  return 
completed  as  part  of  the  Telefile  Voice 
Signature  test  would  be  treated  as  a 
return  that  is  signed,  authenticated, 
^•e^ifled  and  filed  by  the  taxpayer  as 
required  by  the  Internal  Revenue  Code. 

EFFECTIVE  DATE:  These  regulations  are 

fftedivp  lulv  18.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  A.  Baughman  (202)  622-^940 
(not  a  toll-free  numberl 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  27,  1993,  the  IRS  issued 
proposed  regulations  (REG-209640-93) 
ir.  ihe  Federal  Register  (58  FR  68335) 
under  sections  6012,  6061,  and  6065 
relating  to  the  TeleFile  Voice  Signature 
test.  The  notice  of  proposed  rulemaking 
cross-referenced  temporary  regulations 
jmblished  in  the  Federal  Register  for 
the  same  day  (58  FR  68295).  Although 
written  comments  and  requests  for  a 
public  hearing  were  solicited,  no 
written  or  oral  comments  were  received 
and  no  public  hearing  was  requested  or 
hold.  Because  the  applicable  temporary 
regulations  apply  only  to  1992  and  1993 
calendar  year  returns,  the  IRS  has 
decided  not  to  finalize  those  regulations 
and,  thus,  is  withdrawing  the  proposed 
regulations. 

I  ist  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  that  was  published  in  the 


Federal  Register  on  December  27,  1993, 

;58  FR  68335)  is  withdrawn. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

[FR  Doc.  00-18118  Filed  7-17-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRN-683&-1] 
RIN  2050-AE07 

Hazardous  Waste  Identification  Rule 
(HWIR):  Identification  and  Listing  of 
Hazardous  of  Hazardous  Wastes: 
Notice  of  Data  Availability  and  Request 
for  Comments 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comment;  extension  of  the 
public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  making  available  for 
public  comment  human  health  and 
ecological  risk  data  and  information 
relating  to  an  exemption  from  hazardous 
waste  management  that  we  discussed  in 
a  Federal  Register  notice  published  on 
November  19.  1999  (64  FR  63382). 

That  exemption,  also  knovsm  as  the 
Hazardous  Waste  Identification  Rule 
(HWIR)  exemption,  would  exempt  listed 
hazardous  wastes  that  meet  chemical- 
specific  exemption  levels  from 
hazardous  waste  management 
requirements.  We  plan  to  develop  these 
exemption  levels  based  on  restdts  from 
the  Multimedia,  Midtipathway  and 
Multireceptor  Risk  Assessment  (3MRA) 
Model.  The  model  evaluates 
simultaneous  chemical  exposures  across 
several  environmental  media  and 
multiple  exposure  pathways  to  human 
and  ecological  receptors  in  order  to 
estimate  the  health  and  ecological 
effects  in  the  vicinity  of  waste  disposal 
units  that  may  receive  exempt  listed 
hazardous  waste. 

We  presented  the  underlying 
methodology  and  assumptions  for  the 
3MRA  Model  in  the  Federal  Register 
(64  FR  63382,  November  19,  1999). 
However,  because  of  technical 
difficulties,  we  were  unable  to  propose 
exemption  levels  in  that  notice.  Since 
then,  we  have  made  numerous  revisions 
to  correct  and  improve  the  model.  On 
April  12,  2000,  we  provided  an  updated 
version  of  the  3MRA  Model  (beta 
Version  0.98)  and  results  for  five 
chemicals  in  Docket  number  F-9^ 


WH2P-FFFFF.  On  April  19,  2000  (65  FR 
20934),  we  also  extended  the  original 
deadline  of  May  17,  2000  for  public 
comment  on  the  modeling  methodology 
to  Augxist  15,  2000  to  allow  additional 
time  for  review  and  comment. 

Today's  notice  makes  available  the 
results  for  36  chemicals,  including  the 
five  already  in  the  docket,  using  an 
updated  version  of  the  model 
(Version0.98r).  In  addition,  today's 
notice  again  extends  the  comment 
period  for  the  November  19,  1999  HWIR 
exemption  discussion  until  October  16, 
2000,  to  coincide  with  the  comment 
period  for  today's  notice. 

Before  using  a  revised  risk  assessment 
to  support  a  final  regulatory  action,  we 
would  propose  the  HWIR  exemption. 
Comments  on  the  1999  HWIR 
discussion  and  on  today's  notice  will  be 
helpful  to  us  in  developing  such  a 
proposal. 

Please  note  that  today's  notice  does 
not  re-open  the  comment  period  on  the 
revisions  to  the  mixtiure  and  derived- 
from  ndes  that  were  proposed  in  the 
November  19,  1999  Federal  Register 
notice  (64  FR  63382,  Sections  I-IV, 
Sections  XXI-XVI  (as  applicable)  of  the 
preamble  and  the  proposed  regulatory 
language  amending  40  CFR  Part  261). 
DATES:  We  will  accept  comments 
through  October  16,  2000  on:  (1)  The 
concentration-based  HWIR  exemption 
discussed  in  the  November  19,  1999 
Federal  Register  notice;  (2)  the  possible 
revisions  to  the  Land  Disposal 
Restriction  (LDR)  treatment  standard 
which  were  also  discussed  in  the 
November  19,  1999  Federal  Register 
notice;  and  (3)  the  additional  data 
presented  today.  The  discussions  of  the 
HWIR  exemption  and  possible  LDR 
treatment  standard  revisions  are  in 
Sections  V-XX  and  Sections  XXI-WQ 
(as  applicable)  of  the  preamble,  64  FR 
63382  (November  19.  1999). 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2000-WH2A-FFFFF  to:  (1)  If  using 
regular  U.S.  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460-0002,  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Iidtormation 
Center  (RIC),  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA  22202.  Comments  may 
also  be  submitted  electronically  through 
the  Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 


I 
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F-2000-WH2A-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption  and  should  include 
commenter's  mailing  address  and  phone 
number.  If  comments  are  not  submitted 
electronically,  we  are  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCn  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASCn  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name  and 
address.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  We  emphasize  that 
the  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA.  1200  Pennsylvania 
Ave.,  N.W.,  Washington,  DC  20460- 
0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
notice  and  other  material  associated 
with  this  action  can  be  electronically 
accessed  on  the  Internet  at  http:// 
www.epa.gov/epaoswer/hazwaste/id/ 
hwLTwste/index.htm. 

The  official  record  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  record  maintained  at  the  address  in 
ADDRESSES  dt  the  beginning  of  this 
document.  The  comments  and  other 
dociunents  associated  with  the 
November  19,  1999  HWIR  notice  (64  FR 
63382)  are  kept  in  docket  Niunber  F- 
99-WH2P-FFFFF. 


We  will  respond  to  submitted 
comments,  whether  written  or 
electronic,  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record. 
We  will  not  immediately  reply  to 
electronically  submitted  comments 
other  than  to  seek  clarification  of 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  informatum.  coritdct  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703-412-9810  or  TDD  703-^12-3323. 
For  specific  information  on  the  risk 
modeling,  contact  David  Cozzie,  (703) 
308-0479,  cozzie.david@epa.gov, 
Stephen  Kroner,  (703)  308-0468, 
kroner.stephen@epa.gov,  or  Zubair 
Saleem,  (703)  308-0467, 
saleem.zubaii@epa.gov,  all  at:  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency  (5307W),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460-0002 

SUPPI.EMENTARY  INFORMATION: 

Outline 

I.  How  does  today's  notice  relate  to  the 

November  19,  1999  noUce? 

II.  How  has  EPA  revised  the  3MRA  Model 

since  the  November  19,  1999  notice? 
m  What  are  the  results  from  the  revised 

3MRA  Model? 
IV.  What  are  possible  next  steps  for  the  HWIR 

exemption  development? 

I.  How  Does  Today's  Notice  Relate  to 
the  November  19,  1999  Notice? 

The  November  19,  1999  Federal 
Register  notice  includes  (among  other 
things)  a  discussion  of  a  concentration- 
based  exemption  (the  "HWIR 
exemption")  from  the  definition  of 
hazardous  waste  (64  FR  63382  and 
docket  number  F-9»-WH2P-FFFFF;  see 
also  the  web  site  at:  http://www.epa.gov/ 
epaoswer/hazwaste/id/hwinvste/ 
index.htm  for  accessing  the  background 
documents  electronically).  Included  in 
this  discussion  is  an  extensive 
explanation  of  the  risk  assessment 
methodology  that  would  support  this 
exemption.  The  version  of  the  3MRA 
Model  that  we  discussed  was  beta 
Version  0.93.  However,  because  of 
unresolved  technical  issues,  we  did  not 
have  results  from  the  risk  assessment 
modeling,  other  than  for  acrvlonitrile,  to 
include  in  the  Federal  Register  notice. 

Since  then,  we  have  addressed  many 
technical  issues  and  have  revised  the 
3MRA  Model.  Today's  notice  and 
materials  placed  in  the  docket  explain 
the  revisions  to  the  3MRA  Model  and 


present  results  for  36  chemicals  using 
beta  Version  0  98r  of  the  revised  model. 

II.  How  Has  EPA  Revised  the  3MRA 
Model  Since  the  .November  19,  1999 
Notice? 

The  details  of  all  the  improvements 
and  corrections  made  to  beta  Version 
0.93  of  the  model  and  incorporated  in 
beta  Version  0.98r  of  the  model  are 
presented  in  the  RCRA  docket  number 
F-2000-VVH2A-FFFFF.  Selected 
examples  of  changes  we  made  are  hsted 
below. 

(1)  We  changed  the  aerated  tank  and 
surface  impoundment  modules  so  that 
exceedance  of  constituent  solubility  in 
either  the  leachate  or  the  waste 
management  unit  (WMU)  causes  an 
error  that  terminates  the  model  instead 
of  issuing  a  warning  that  allows  the 
model  to  continue.  We  changed  this 
because  solubility  exceedance  indicates 
that  the  modules  were  not  operating 
within  the  intended  range  of  simulation; 
that  is,  the  modules  were  not  intended 
to  model  concentrations  that  lead  to  the 
formation  of  non-aqueou.s  phase  liquids. 

(2)  We  changed  the  national  data  table 
in  the  aquifer  module  so  that  it 
simulates  the  effects  of  fractures  and 
heterogeneities  on  the  transport  of 
chemical  constituents  We  did  this  to 
better  reflect  the  nature  of  the 
subsurface  environment  in  the  vicinity 
ofthe  WMUs. 

(3)  We  corrected  an  error  in  the  data 
transfer  between  the  ecological  risk 
module  and  the  exit-level  processor 
(ELP-I).  Previously  the  ELP-1  misread 
the  ecological  receptor  group 
descriptors.  In  beta  version  0.98r,  the 
ecological  module  outputs  the 
ecological  receptor  groups  directly  to 
the  ELP-I;  and 

(4)  We  changed  the  exit-level 
processor  (ELP-U)  to  correct  the 
exposure  pathway  tables  to  include  only 
those  pathways  relevant  to  the 
chemical.  The  ELP-II  now  refers  to  flags 
in  the  human  health  benchmarks 
database  to  identifv  appropriate 
exposure  pathways  for  each  chemical. 
This  specific  change  has  occurred  since 
Version  0.98. 

Ill  What  Are  the  Results  From  the 
Revised  3MRA  Model? 

We  are  presenting  the  draft  chemical- 
specific  results  estimated  for  the  three 
waste  forms  (liquids,  solids,  and  semi- 
solids) and  one  WMU  type  (landfill)  for 
the  four  Protection  Groups  The 
Protection  Groups  are  based  on  five 
different  t\pes  of  protection  criteria:  (1) 
Cancer  risk  level,  (2)  human  health 
heizard  quotient  (HQ]  for  non-cancer 
risks,  (3)  ecological  hazard  quotient,  (4) 
population  percentile,  and  (5) 
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probability  of  protection  We  summarize 
below  these  fi\'e  risk  protection  criteria, 
which  are  explained  more  fully  m  the 
November  19,  1999  Federal  Register 
notice  (see  64  PR  63440-41), 

1   Cancer  Risk  Level  The  cancer  risk 
If'vel  refers  to  an  individual's  increased 
chance  of  developing  cancer  over  a 
lifetime  due  to  potential  exposure  to  a 
specific  chemical,  A  risk  of  1x10 ~^ 
translates  as  an  increased  chance  of  one 
in  a  million  of  developing  cancer  during 
a  lifetime,  EPA  generally  sets 
regulations  at  risk  levels  between  10"^ 
and  10    "  (in  other  words,  from  one  in 
a  million  to  one  m  ten  thousand 
increased  chance  of  developing  cancer 
during  a  lifetime).  In  the  RCRA 
hazardous  waste  listing  program,  a  10"^ 
risk  is  usually  the  presumptive  "no  list" 
level,  while  10    *  is  often  used  to 
determine  which  wastes  are  considered 
initial  candidates  for  listing  (see,  for 
example  the  petroleum  listing  at  63  FR 
42117).  We  present  the  exemption  levels 
that  result  from  both  the  10^  and  10" ^ 
risk  levels, 

2.  Human  Health  Hazard  Quotient 
(HQi.  The  HQ  refers  to  the  likelihood 
that  exposure  to  a  specific  chemical 
would  result  in  a  non-cancer  health 
problem  (for  example,  neurological 
effects)  The  hazard  quotient  is 
developed  by  dividing  the  estimated 
exposure  to  a  chemical  by  the  reference 
dose  (RfD)  for  oral  ingestion  pathways 
or  reference  concentration  (RiC)  for 
inhalation  pathways.  The  RfD  and  RfC 
are  estimates  of  the  highest  dose  or 
concentration  that  might  be  considered 


safe  An  HQ  of  one  or  lower  indicates 
that  the  given  exposure  is  unlikely  to 
result  in  adverse  health  effects.  We 
present  the  exemption  levels  that  result 
from  both  an  HQ  of  0,1  and  an  HQ  of 
one. 

3.  Ecological  Hazard  Quotient.  The 
ecological  hazard  quotient  is  analogous 
to  the  human  health  HQ,  except  that  the 
estimated  exposure  is  compared  wnth  an 
ecological  toxicity  value  rather  than  the 
human  health  RfD  or  RfC,  For  this 
analysis,  we  developed  two  types  of 
toxicity  values:  (1)  An  ecological 
benchmark  that  is  calculated  as  a  dose 
(mg/kg-day);  and  (2)  a  chemical  stressor 
concentration  limit  (CSCL)  that  is 
calculated  as  a  concentration  in  media 
(for  example,  mg/1).  The  ecological 
hazard  quotient  protects  ecological 
health  at  the  population  or  community 
level,  and,  therefore,  focuses  on 
reproductive  and  developmental  effects, 
rather  than  the  mortality  of  individual 
organisms.  In  developing  ecological 
toxicity  values  for  this  risk  assessment, 
we  used  the  geometric  mean  between  a 
No  Observed  Effects  Level  (NOEL)  and 

a  Lowest  Obser\ed  Effects  Level  (LOEL), 
(Human  health  reference  doses  are 
based  on  NOELs.)  We  present  the 
exemption  levels  that  result  from  an 
ecological  hazard  quotient  of  one  and 
ten. 

4.  Population  Percentile.  The 
population  percentile  is  the  percentage 
of  the  population  protected  at  the 
specified  risk  level  and  hazard  quotient 
for  a  single  environmental  setting.  A 
setting  is  a  specific  WMU  at  a  specific 


site,  and  is  defined  by  combining  site- 
based  information  (such  as  unit  size, 
and  unit  placement)  with  variable 
environmental  information  (such  as 
rainfall  and  exposure  rates)  from 
regional  and  national  databases.  We 
present  the  exemption  levels  that  result 
from  population  protection  percentiles 
of  99%  and  95%. 

5,  Probability  of  Protection.  The 
probability  of  protection  is  defined  as 
the  percentage  of  WMU  settings  that 
meet  the  population  percentile  criteria. 
We  present  the  exemption  levels  that 
result  from  probability  of  protection 
levels  of  95%  and  90%. 

Four  Protection  Groups  are  defined 
below  in  Table  1.  These  four  groups 
serve  to  indicate  the  potential  range  of 
risk  decision  measures,  from  most 
conservative  (Group  1)  to  least 
conservative  (Ckoup  4),  that  we  could 
use  to  determine  the  final  HWIR 
regulatory  exemption  levels.  These 
groups  are  not  an  exhaustive  look  at  all 
possible  combinations  of  potential  risk 
protection  criteria;  we  could  choose  a 
different  combination  altogether.  An 
example  of  how  these  protection  groups 
are  interpreted  is  provided  below  with 
respect  to  the  Group  2  criteria  for  cancer 
and  hazard  effects,  respectively: 

— 99%  of  the  population  are  subject  to 
cancer  risks  of  less  than  10-6  across 
90%  of  the  environmental  settings; 

— 99%  of  the  popiUation  experience 
exposiu^  levels  below  an  HQ  of  1 
across  90%  of  the  environmental 
settings. 


Table  1  .—Protection  Groups  Evaluated 


Protection 
group  1 


Protection 
group  2 


Protection 
group  3 


Protection 
group  4 


Risk  Level  

Human  Health  HQ  

Ecological  HO 

F'opulation  Percentile  .... 
Probability  of  Protection 


10-" 

0.1 

1 

99 

95 


10-6 
1 
1 

99 
90 


10 


-6 
1 
1 

99 

90 


10- 


1 
10 
95 

90 


In  addition  to  the  five  risk  criteria  set 
forth  in  the  November  19,  1999  notice 
and  summarized  above,  we  present  a 
sixth  risk  criterion:  the  distance  to 
human  and  ecological  receptors  from 
the  WMU.  We  developed  draft 
c  hemical-specific  waste  concentrations 
tor  each  of  the  36  chemicals  that  are 
presented  in  Tables  2  through  13.  These 
tables  present  results  using  3MRA 
Model  beta  Version  0,98r  for  the  foiu- 
Protection  Groups  based  on  the  above 
five  protect i on  criteria  and  for  various 
distances  to  human  receptors 
corresponding  to  500,  1000,  2000  meters 


and  for  a  fixed  distance  of  2000  meters 
for  ecological  receptors. 

We  also  are  presenting  in  the  RCRA 
Docket  (Docket  Number  F-2000- 
WH2A-FFFFF)  the  following  results  for 
the  same  36  chemicals: 

1.  Protection  Group  Results.  Draft 
chemical-specific  waste  concentrations 
identified  for  the  additional  four  waste 
management  unit  types  (waste  piles, 
aerated  tanks,  surface  impoundments, 
and  land  application  units); 

2.  Sub-Population  Results.  Risk  or 
hazard  quotient  estimates  for  each  sub- 
population  (residents,  gardeners,  beef/ 
dairy  farmers,  and  fishers)  for  each 


Protection  Group  and  the  three  waste 
forms  and  the  five  waste  management 
unit  types; 

3.  Cohort  Results.  Risk  or  hazard 
quotient  estimates  for  each  cohort 
(infants,  children  1-12,  and  adults  13 
and  older)  for  each  Protection  Group 
and  the  three  waste  forms  and  the  five 
waste  management  unit  types;  and 

4.  Exposure  Pathway  Results.  Risk  or 
hazard  quotient  estimates  for  each 
exposiire  pathway  (air  inhalation,  soil 
ingestion,  water  ingestion,  crop 
ingestion,  beef  ingestion,  milk  ingestion, 
fish  ingestion,  shower  inhalation,  breast 
milk,  all  inhalation,  all  ingestion,  all 
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ingestion  and  inhalation,  and 
groundwater  total)  for  each  Protection 
Group  for  the  three  waste  forms  and  for 
the  five  waste  management  unit  types. 

Copies  of  beta  Version  0.98r  of  the 
3MRA  Model  are  in  the  RCRA  docket  on 
a  CD.  Beta  Version  0.98r  of  the  3MRA 
model  can  also  be  accessed  at:  http:// 
•.'.".v-,v  epa.gov/ceampubl/hwir.htm. 

I\    What  Arv  Possible  Next  Stpp«!  for 
the  HWIR  Fxemption  Develojjrnent? 

Since  the  results  of  the  HWIR  risk 
assessment  model  presented  in  today's 
notice  are  intrinsically  related  to  the 
discussion  of  the  HWIR  risk  assessment 
found  in  the  November  19,  1999  Federal 


Register  notice,  we  have  harmonized 
the  comment  periods  for  both  to  end  on 
October  16,  2000.  However,  please  note 
that  nothing  in  today's  notice  changes  or 
supersedes  the  information  in  the 
November  19,  1999  Federal  Register 
notice.  The  information  dvailabie  bv 
today's  notice  specifically  supplements 
the  information  in  Sections  XV-XIX  in 
the  preamble  to  the  November  19,  1999 
discussion.  Please  note  that  today's 
notice  does  not  re-open  the  comment 
period  on  the  revisions  to  the  mixture 
and  derived-fi-om  rules  that  were 
proposed  in  the  same  November  19, 
1999  Federal  Register  notice.  That 


comment  period  t^nlt'd  February  17, 
2000, 

We  will  review  the  public  comments 
and  decide  if  fiirthfr  rr'\'!sinns  to  the 
HWIR  risk  ass.-^Mn. 11!    <.\\K.\\  model  or 
other  aspects   •  ^    inifi.'nifntati.in,  of 
the  HWIR  exemption  dSv  iit'Lt'^jdry.  We 
also  are  continuing  independent  testing 
and  external  peer  review  of  the  HWIR 
risk  assessment  model.  Before  we  go 
final  with  m  HU  IK  .exemption,  we  will 
publish  a  prupusal  tu  allow  public 
comment  on  a  unified  package.  The 
exact  timing  of  this  proposal  will 
depend  on  the  extent  of  the  public  and 
peer  review  conmients. 

BU.UNG  CODE  8S6O-50-P 
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Dated:  July  7,  2000. 
Elizabeth  A.  Cotsworth, 

Director.  Office  of  Solid  Waste. 

(FR  Doc.  00-18103  Filed  7-17-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45:  DA  00-1536) 

Comment  Sought  on  Federal-State 
Joint  Board  on  Universal  Service 
Recommendations  for  Phasing  Down 
Interim  Hold-Harmless  Provision 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Solicitation  of  comments. 

SUMMARY:  This  document  seeks 
comment  on  the  Federal-State  Joint 
Board  on  Universal  Service 
recommended  decision  for  phasing 
down  the  interim  hold-hannless 
provision  of  the  nevs',  forward-looking 
high-cost  universal  service  support 
mechanism  for  non-rural  carriers. 
DATES:  Submit  comments  on  or  before 
.\ugust  14,  2000  and  reply  comments  on 
or  before  August  28,  2000. 
ADDRESSES:  See  Supplementarv 
Information  section  for  where  and  how 
to  file  comments 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
I   Scher  (2021  418-^400  TTY:  (202)  418- 
0484 

SUPPLEMENTARY  INFORMATION:  On  Tune 
30,  2000.  the  Federal-State  lomt  Board 
on  Universal  Ser\'ice  (joint  Board) 
released  a  Recommended  Decision  for 
phasing  down  the  interim  hold- 
harmless  provision  of  the  new.  forward- 
looking  high-cost  universal  service 
support  mechanism  for  non-rural 
carriers  The  joint  Board  reconunended 
that  Long  Term  Support  (LTS)  be 
maintained  under  the  Commissions 
current  rules  until  the  Commission 
considers  appropriate  reforms  for  the 
LTS  program  in  connection  with  the 
pending  proceedings  for  high-cost 
reform  for  rural  carriers  and  or 
interstate  access  charge  reform  for  rate- 
of-return  carriers  The  loint  Board 
further  recommended  that  the 
Commission  phase  down  the  balance  of 
interim  hold-harmless  support, 
excluding  LTS,  through  $1  00 
reductions  in  average  monthly,  per-line 
support  begiiming  January  1.  2001,  and 
even,-  year  thereafter  Finally,  the  Joint 
Board  recommended  against  phasing 
down  any  interim  hold-harmless 
support  that  is  transferred  to  a  rural 
carrier  when  it  acquires  exchanges  from 
a  non-rural  carrier  Instead,  the  lomt 
Board  recommended  that  such 
transferred  interim  hold-harmless 
support  should  be  maintained  until  the 
Commission  completes  a  review  of  the 
rule  governing  the  transfer  of  universal 
service  support  or  until  rural  high-cost 


reform  is  complete.  In  this  document, 
the  Common  Carrier  Bureau  seeks 
comment  on  the  Joint  Board's 
recommendations. 

Filing  Procedures 

Pm-suant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  the 
Recommended  Decision  on  or  before 
August  14,  2000,  and  reply  comments 
on  or  before  August  28,  2000.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Ser\'ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc  gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,    get  form  <your  e-mail 
address.  "  A  sample  form  and  directions 
will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  .\11  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas.  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SVV    Washington,  DC 
20554  Parties  also  must  send  three 
paper  copies  of  their  filing  to  Sheryl 
Todd,  Accounting  Policy  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission.  445 
Twelfth  Street  SW,,  Room  5-B540, 
Washington,  DC  20554  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.  1231  20th  Street,  NW., 
Washington.  DC  20037 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Dated:  July  12.  2000. 
Katherine  L.  Schroder, 
Deputy  Chief,  Accounting  Policy  Division. 
[FR  Doc  00-18036  Filed  7-17-00;  8:45  am] 

WLUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  /3 

[DA  00-1518,  MM  Docket  No.  00-123,  RM- 

9903] 

Radio  Broadcasting  Services;  Rincon, 

PR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ocean 
Commimications  seeking  the  allotment 
of  FM  Channel  300B  to  Rincon.  PR,  as 
the  community's  first  local  aural 
service.  Channel  300B  can  be  allotted  to 
Rincon  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  26.6  kilometers  (16.5 
miles)  west,  at  coordinates  18-23-06 
NL;  67-29-51  WL.  to  avoid  short- 
spacings  to  Station  WCMN-FM. 
Chaimel  297B.  Arecibo.  PR.  and  Station 
WVOZ-FM,  Channel  299B.  Carolina, 
PR.  If  the  chaimel  is  ultimately  allotted, 
it  will  be  conditioned  on  formal 
approval  by  the  International 
Telecommunication  Union.  In  addition, 
the  proposed  allotment  is  within  the 
Radio  Astronomy  Coordination  Zone  in 
Puerto  Rico,  and  applicant's  will  be 
required  to  coordinate  their  applications 
with  the  Interference  Office  at  Arecibo 
Observatory. 

DATES:  Comments  must  be  filed  on  or 
before  August  28,  2000,  and  reply 
comments  on  or  before  September  12, 
2000. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W,. 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  comments 
wdth  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Jose  J.  Arzuaga, 
Jr..  P.O.  Box  980,  Quebradillas,  PR 
00678  (Technical  consultant  to 
petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Exposed  Rule  Making,  MM  Docket  No. 
00-123,  adopted  Jime  28,  2000,  and 
released  July  7.  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Commission's  copy  contractor, 
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international  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  200^6. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  00-18080  Filed  7-17-00;  8:45  am] 

3ILLING  CODE  6712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  538  and  552 
RIN  309O-AH25 

Identification  of  Energy-Efficient  Office 
Equipment  and  Supplies  Containing 
Recovered  Materials  or  Other 
Environmental  Attributes 

agency:  Office  of  Acquisition  Policy, 
GSA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  General  Services 
.\dm;nistration  (GSA)  proposes  to 
amend  the  GSA  Acquisition  RegiUation 
(GSAR)  for  consistency  with  the 
proposed  Federal  Acquisition 
Regulation  (FAR)  revision  of  energy 
conservation  regulations  and  President 
Clinton's  issuance  of  Executive  Order 
13123  on  efficient  energy  management. 
DATES:  Comments  should  be  submitted 
on  or  before  September  18,  2000. 
ADDRESSES:  Mail  comments  to  General 
Ser\'ices  Administration,  Office  of 
Acquisition  Policy,  Division  (MVP), 
1800  F  Street.  NW.,  Room  4015, 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Cromer,  GSA  Acquisition  Policy 
Division,  (202)  208-6750. 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

GSAR  538.273(a)(3)  is  revised  to 
reflect  the  new  clause  title.  Clause 
552.238-72,  Identification  of  Products 


that  Contain  Recovered  Materials,  are 
Energy-Efilcient,  or  Have  Other 
Environmental  Attributes  (e.g..  Reduced 
Pollutants),  is  revised  to  update  the 
definition  of  energy-efficient  products 
and  to  reflect  language  that  is  consistent 
with  Executive  Order  13123  (64  FR 
30851)  and  proposed  FAR  Part  23.2 
(FAR  Case  99-4)11,  65  FR  30311,  May 
10,  2000). 

B.  Executive  Order  12866 

This  regiUatory  action  is  not  subject  to 
Ofilce  of  Management  and  Budget 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

GSA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq. 

D.  Paperwork  Reduction  Act 

The  revised  clause  at  552.238-72, 
Identification  of  Products  that  Contain 
Recovered  Materials,  are  Energy- 
Efficient,  or  Have  Other  Environmental 
Attributes  {e.g.,  Reduced  Pollutants), 
contains  an  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
However,  the  revisions  to  the  clause 
made  by  this  rule  do  not  affect  the 
information  collection  requirement 
which  was  approved  previously  by 
0MB  and  assigned  control  number 
3090-0262. 

List  of  Subjects  in  48  CFR  Parts  538  and 
552 

Government  prociu'ement. 

Accordingly,  48  CFR  parts  538  and 
552  are  proposed  to  be  amended  as 
follows; 

1.  The  authority  citation  for  48  CFR 
Parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U  S.C.  486(c). 

PART  538— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

2.  Revise  section  538.273(a)(3)  to  read 
as  follows: 

538.273    Contract  clauses. 


(a)*  *  * 

(3)  552.238-72.  Identification  of 
Products  that  Contain  Recovered 
Materials,  are  Energy-Efficient,  or  Have 


Other  Environmental  Attributes  (e.g., 
Reduced  Pollutants). 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Amend  section  552.212-72  by 
revising  the  date  of  the  clause  and  by 
revising  the  title  of  the  clause  in 
paragraph  552.238-72(b)  to  read  as 
follows: 

552.212-72     Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders  .Applicable 
to  GSA  Acquisition  of  Commercial 
Items. 

CONTRACT  TERMS  AND  CONDITIONS 
REQUIRED  TO  IMPLEMENT  STATUTES  OR 
EXECUTIVE  ORDERS  APPUCABLE  TO  GSA 
ACQUISITION  OF  COMMERCIAL  ITEMS 
(DATE) 
***** 

552.238-72     Identification  of 

Products  that  Contain  Recovered 
Materials,  are  Energy-Efficient,  or  Have 
Other  Environmental  Attributes  [e.g., 
Reduced  Pollutants) 


4.  Revise  section  552.238-72  to  read 
as  follows: 

552.238-72     Identification  of  Products 
that  Clontain  Recovered  Materials,  are 
Energy-Efficient,  or  Have  Other 
Environmental  .Attributes  (e.g..  Reduced 
Pollutants). 

As  prescribed  in  538.273(a)(3),  insert 
the  following  clause: 

IDENTIFICATION  OF  PRODUCTS  THAT 
CONTAIN  RECOVERED  MATERIALS,  ARE 
ENERGY-EFFICIENT,  OR  HAVE  OTHER 
ENVIRONMENTAL  ATTRIBUTES  (e.g., 
REDUCED  POLLUTANTS]  (DATE) 

Several  laws,  Executive  orders,  and  Agency 
directives  require  Federal  buyers  to  purchase 
products  and  services  that  are  less  harmful  to 
the  environment,  when  they  are  life  cycle 
cost-effective  (see  FAR  Subpart  23.7).  The 
U.S.  General  Services  Administration  (GSA) 
requires  contractors  to  highlight 
environmental  products  and  services  under 
Federal  Supply  Service  Schedule  contracts  in 
various  communications  media;  e.g., 
publications  and  electronic  formats. 

(a)  Definitions.  "Recovered  Materials,"  as 
used  in  this  clause,  means  waste  material  and 
by-products  which  have  been  recovered  or 
diverted  from  solid  waste.  This  term  does  not 
include  those  materials  and  by-products 
generated  from,  and  commonly  reused, 
within  an  original  manufacturing  process  (42 
U.S.C.  6903(19)).  For  paper,  it  also  includes 
postconsumer  materials,  and  manufacturing 
certain  other  wastes.  (42  U.S.C.  6962(h)). 
Note  that  the  Environmental  Protection 
Agency  (EPA)  has  developed  a  list  of 
Comprehensive  Procurement  Guideline  Items 
(CPG  Items)  that  directs  Federal  agencies  to 
purchase  products  that  meet  recommended 


minimum  recovered  materials  levels  for 
specific  products  (40  CFR  Part  247). 

"Energy-Efficient  Product,"  as  used  in  this 
clause,  refers  to  a  product  that  is  either 
ENERGY  STAR®  labeled  or  its  energy 
consumption  measures  in  the  upper  25 
percent  of  efficiency  within  its  comparable 
class  of  products  as  designated  by  the 
Department  of  Energy  Federal  Energy 
Management  Program  (FEMP).  (See  Executive 
Order  13123) 

"Other  Environmental  Attributes,"  as  used 
in  this  clause,  refers  to  product 
characteristics  that  provide  envirormiental 
benefits,  excluding  recovered  materials  and 
energy  and  water  efficiency.  Several 
examples  of  these  characteristics  are 
biodegradable,  recyclable,  reduced 
pollutants,  ozone  safe,  and  low  volatile 
organic  compounds  (VOCs). 

"GAS  Advantage,"  as  used  in  this  clause, 
refers  to  the  GSA  electronic  on-line  shopping 
mail  that  makes  it  easier  for  Federal 
employees  to  order  products  and  services  via 
the  internet. 

(b)  The  offeror  must  identify  products  that 
contain  recovered  or  remanufactured 
materials,  are  energy-efficient,  water-efficient 
or  have  other  environmental  attributes  in 
each  of  the  offeror's  following  mediums: 

(1)  The  offer  itself; 

(2)' Printed  commercial  catalogs,  brochures, 
and  pricelists; 

(3)  Online  product  website;  and, 

(4)  Electronic  data  submission  for 
GSAAdvantage! 

(c)  An  offeror,  in  identifying  an  item  with 
an  environmental  attribute,  must  possess 
evidence  or  rely  on  a  reasonable  basis  to 
substantiate  the  claim  (see  16  CFR  260, 
Ciuides  for  the  Use  of  Enviromnental 
Marketing  Claims).  The  government  will 
accept  an  offeror's  claim  of  an  item's 
environmental  attribute  on  the  basis  of— 

(1)  Participation  in  a  Federal  agency 
sponsored  program,  e.g.,  the  EPA  and  DOE 
Energy  Star  product  labeling  program; 

(2)  Verification  by  an  independent 
organization  that  specializes  in  certifying 
such  claims;  or 

(3)  Possession  of  competent  and  reliable 
evidence.  For  any  test,  analysis  research, 
study,  or  other  evidence  to  be  "competent 
and  reliable,"  it  must  have  been  conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

(End  of  clause) 

Dated:  July  12,2000. 
Oavid  Drabkin, 

Deputy  Associate  Administrator  for 

Acquisition  Policy. 

'PR  Doc  00-18062  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Boara 
49  CFR  Pan  1247 

[STB  Ex  Parte  No  583] 

Modification  of  the  Class  \  Reporting 
Regulations 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Surface  Transportation 
Board  (Board)  solicits  comments  on 
requiring  Class  I  railroads  to  report  the 
number  of  rail  cars  loaded  and 
terminated  annually.  The  effect  of  this 
proposal,  if  adopted,  will  be  to  ensure 
the  continued  availability  of  these  data. 

DATES:  Comments  are  due  on  September 
1.  2000. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  583  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  NW, 
Washington,  D.C.  20423-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Aguiar,  12U2J  565-1527  ur  H.  Jeff 
Warren,  (202)  565-1533.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  The 
Association  of  Ajnerican  Railroads 
(AAR)  currently  collects  quarterly  data 
on  the  number  of  rail  cars  loaded  and 
terminated  by  each  Class  I  railroad  in 
Equipment  Report,  Cars  Loaded  and 
Cars  Terminated  (AAR  Form  CS-54-1). 
Data  contained  in  these  quarterly 
reports  are  aggregated  by  the  AAR  to 
create  an  annual  AAR  Form  CS-54-1 
report  for  each  railroad.  These  annual 
reports  are  used  by  the  Board  as  inputs 
into  the  Uniform  Railroad  Costing 
System  (URCS).  To  ensure  the 
continued  availability  of  these  data,  we 
propose  that  the  Class  I  railroads  file  an 
abbreviated  version  of  the  AAR's  annual 
Form  CS-54-1  with  the  Board  within  90 
days  after  the  end  of  the  calendar  year. 
The  proposed  STB  report— Annual 
Report  of  Cars  Loaded  and  Cars 
Terminated  (Form  STB-54)— would 
require  reporting  of  only  that  data  used 
as  inputs  for  URCS,  namely,  Sections  A 
and  B  of  AAR  Form  CS-5^1. 

If  the  proposed  regulation  set  forth 
below  is  adopted,  it  will  be  codified  at 
49  CFR  part  1247.  Copies  of  proposed 
Form  STB-54  and  its  instructions  are 
available  on  the  Board's  web  site 
(www.stb.dot.gov)  under  decisions  of 
this  docket.  Alternatively,  copies  can  be 
requested  by  writing  or  calling  the 
contact  persons  listed  above. 


This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environjpient  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
preliminarily  conclude  that  our  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  49  CFR  Part  1247 

Freight,  Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  June  30.  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
Preamble,  Part  1247  Report  of  Cars 
Loaded  and  Cars  Terminated  would  be 
added  to  Title  49,  Chapter  X  of  the  Code 
of  Federal  regulations  to  read  a?  follows: 

PART  124 ---REPORT  OP  CARS 
LOADED  AND  C  A R S  TERMINATED 

Authority:  49  U.S.C.  721, 10707. 11144, 

11145. 

§  1247.1     Annual  II^M>rt  of  Cars  Loaded 
and  Cars  Termlnalad. 

Beginning  with  the  reporting  period 
commencing  January  1,  2001,  and 
annually  thereafter,  each  Class  I  railroad 
shall  file  Form  STB-54,  Annual  Report 
of  Cars  Loaded  and  Cars  Terminated 
with  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  (OEEA&A).  Surface 
Transportation  Board,  Washington,  DC 
20243,  within  90  days  after  the  end  of 
the  reporting  year.  Blank  forms  and 
instructions  are  available  on  the  Board's 
web  site  (wrww.stb.dot.gov)  or  can  be 
obtained  by  contacting  OEEA&A. 

[FR  Doc.  00-18077  Filed  7-17-00;  8:45  am) 

BIUJNG  CODE  4815-0a-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fist-  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AG26 

Endangered  and  Threatened  Wildlife 
and  Plants   Proposed  Establishment  of 
a  Nonessential  Expenmental 
Population  Of  Black-Footea  ^f-eXs  in 
Nonh-Central  South  DaKoia 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Proposed  rule;  availability  of 

supplementary  information. 
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SUMMARY:  We,  the  Fish  and  Wildlife 
Service  tService),  in  cooperation  with 
the  Cheyenne  River  Sioux  Tribe,  the 
U.S.  Forest  Service,  and  the  Bureau  of 
Indian  Affairs,  propose  to  reintroduce 
black-footed  ferrets  [Mustela  nigripes) 
into  north-central  South  Dakota  on  the 
Cheyenne  River  Sioux  Reservation.  We 
also  announce  the  availability  of  the 
draft  environmental  assessment  for  this 
action.  The  piuposes  of  this 
reintroduction  are  to  implement  actions 
required  for  recovery  of  the  species  and 
to  evaluate  and  improve  reintroduction 
techniques  and  management 
applications.  If  this  rule  is  finaUzed,  we 
will  release  surplus  captive-raised 
black-footed  ferrets  in  2000.  if  possible, 
and  release  additional  animals  annually 
for  several  years  thereafter  until  we 
establish  a  self-sustaining  population.  If 
this  reintroduction  program  is 
successful,  a  wild  population  could  be 
established  in  5  years  or  less.  Th** 
Cheyenne  River  Sioux  Reservation 
population  would  be  estabUshed  as  a 
nonessential  experimental  population  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  would  manage  this 
population  under  provisions  of  this 
proposed  special  rule. 
DATES:  Comments  on  both  the  proposed 
rule  and  the  draft  environmental 
assessment  must  be  received  by  August 
17.  2000. 

ADDRESSES:  Send  your  comments  on 
this  proposed  rule  or  on  the  draft 
environmental  assessment  to  Pete 
Gober,  Field  Supervisor,  or  Scott 
Larson,  Fish  and  Wildlife  Biologist,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Office,  420  South  Garfield 
Avenue,  Suite  400,  Pierre,  South  Dakota 
57501  or  telephone  605/224-6693.  We 
request  that  you  identify  whether  you 
are  commenting  on  the  proposed  rule  or 
draft  environmental  assessment. 
Comments  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address.  You  may  obtain  copies  of 
the  draft  environmental  assessment 
from  the  above  address  or  by  calling 
605/224-8693. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lucknart  at  ■(i)""721-8805. 
SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legislative:  Congress  made 
significant  changes  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
in  1984  with  the  addition  of  section 
10(j)  to  allow  for  the  designation  of 
specific  populations  of  listed  species  as 
"experimental  populations."  Previously, 
we  had  authority  to  reintroduce 


populations  into  imoccupied  portions  of 
a  listed  species'  historical  range  when 
doing  so  would  foster  the  conservation 
and  recovery  of  the  species.  However, 
local  citizens  often  opposed  these 
reintroductions  because  they  were 
concerned  about  the  placement  of 
restrictions  and  prohibitions  on  Federal 
and  private  activities.  Under  section 
10{j),  the  Secretary  of  the  Department  of 
the  Interior  can  designate  reintroduced 
populations  established  outside  the 
species'  ciurrent  range  but  within  its 
historical  range  as  "experimental." 
Based  on  the  best  available  information, 
the  Secretary  will  determine  whether 
such  populations  are  "essential,"  or 
"nonessential,"  to  the  continued 
existence  of  the  species.  Regulatory 
restrictions  are  considerably  reduced 
imder  a  nonessential  experimental 
population  (NEP)  designation. 

Species  listed  as  endangered  or 
threatened  are  afforded  protection 
primarily  through  the  prohibitions  of 
section  9  and  the  requirements  of 
section  7.  Section  9  of  the  Act  prohibits 
the  take  of  a  listed  species.  "Take"  is 
defined  by  the  Act  as  harass,  harm, 
pursue,  hunt,  shoot,  wound,  trap, 
capture,  or  collect,  or  attempt  to  engage 
in  any  such  conduct.  Section  7  of  the 
Act  outlines  the  procedures  for  Federal 
interagency  cooperation  to  conserve 
federally  listed  species  and  designated 
critical  habitats.  It  mandates  all  Federal 
agencies  to  determine  how  to  use  their 
existing  authorities  to  further  the 
purposes  of  the  Act  to  aid  in  recovering 
listed  species.  It  also  states  that  Federal 
agencies  will,  in  consultation  with  the 
Service,  insure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Section  7  of 
the  Act  does  not  affect  activities 
undertaken  on  private  lands  unless  they 
are  authorized,  funded,  or  carried  out  by 
a  Federal  agency. 

For  the  piuposes  of  section  9  of  the 
Act,  a  population  designated  as 
experimental  is  treated  as  threatened 
regardless  of  the  species'  designation 
elsewhere  in  its  range.  Through  section 
4(d)  of  the  Act,  threatened  designation 
allows  us  greater  discretion  in  devising 
management  programs  and  special 
regxilations  for  such  a  population. 
Section  4(d)  of  the  Act  allows  us  to 
adopt  whatever  regtdations  are 
necessary  to  provide  for  the 
conservation  of  a  threatened  species.  In 
these  situations,  the  general  regulations 
applying  most  section  9  prohibitions  to 
threatened  species  do  not  apply  to  that 
species,  and  the  special  4(d)  rule 
contains  the  prohibitions  and 


exemptions  necessary  and  appropriate 
to  conserve  that  species.  Regulations 
issued  under  section  4(d)  for  NEP's  are 
usually  more  compatible  with  routine 
hiunan  activities  in  the  reintroduction 
area. 

For  the  purposes  of  section  7  of  the 
Act,  we  treat  NEP's  as  if  the  population 
is  proposed  for  listing,  but  we  treat 
NEP's  as  threatened  species  when  they 
are  located  within  a  National  Wildlife 
Refuge  or  National  Park.  When  NEP's 
occtir  outside  of  such  refuges  or  parks. 
Federal  agencies  are  required  to  confer 
with  the  Service,  in  accordance  with 
section  7(a)(4)  of  the  Act,  on  their 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  The  results  of  a  conference  are 
advisory  in  natiue,  and  agencies  are  not 
restricted  from  committing  resources  to 
projects  as  a  result  of  a  conference. 

Individuals  used  to  establish  an 
experimental  population  may  come 
from  a  donor  population,  provided  their 
removal  is  not  likely  to  jeopardize  the 
continued  existence  of  the  species,  and 
appropriate  permits  are  issued  in 
accordance  with  our  reguiatioos  (50 
CFR  17.22)  prior  to  their  removal.  In 
this  case,  the  donor  ferret  population  is 
a  captive-bred  population,  which  was 
propagated  with  the  intention  of 
reestablishing  wild  populations  to 
achieve  recovery  goals.  In  addition,  wild 
progeny  from  other  NEP  areas  (and 
which  also  originated  from  captive 
sources)  may  be  directly  translocated  to 
the  proposed  reintroduction  site 

2.  Biological:  The  black-footed  ferret 
is  a  member  of  the  Mustelid  or  weasel 
family;  has  a  black  facemask,  black  legs, 
and  a  black-tipped  tail:  is  nearly  60 
centimeters  (2  feet)  in  length;  and 
weighs  up  to  1.1  kilograms  (2.5  pounds). 
It  is  the  only  ferret  species  native  to 
North  America.  The  historical  range  of 
the  species,  based  on  specimen 
collections,  extends  over  12  western 
States  (Arizona,  Colorado,  Kansas, 
Montana,  Nebraska.  New  Mexico,  North 
Dakota,  Oklahoma.  South  Dakota.  Texas, 
Utah,  and  Wyoming)  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
Prehistoric  evidence  indicates  that 
ferrets  once  occurred  from  the  Yukon 
Territory  in  Canada  to  Mexico  and 
Texas  (Anderson  et  al.  1986). 

Black-footed  ferrets  depend  almost 
exclusively  on  prairie  dog  colonies  for 
food,  shelter,  and  denning  (Henderson 
et  al.  1969.  Forrest  et  al.  1985).  The 
range  of  the  ferret  coincides  with  that  of 
prairie  dogs  (Anderson  et  al.  1986),  and 
ferrets  with  young  have  been 
documented  only  in  the  vicinity  of 
active  prairie  dog  colonies.  Historically, 
black-footed  ferrets  have  been  reported 
in  association  with  black-tailed  prairie 
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dog  {Cynomys  ludovicianus),  white- 
tailed  prairie  dog  (Cynomys  leucurus). 
and  Gunnison's  prairie  dog  (Cynomys 
gunnisoni)  towns  (Anderson  et  al. 
1986). 

Significant  reductions  in  both  prairie 
dog  numbers  and  distribution  occurred 
during  the  last  century  due  to 
widespread  poisoning  of  prairie  dogs, 
the  conversion  of  native  prairie  to 
farmland,  and  outbreaks  of  sylvatic 
plague,  particularly  in  the  southern 
portions  of  several  species  of  prairie  dog 
ranges  in  North  America.  Sylvatic 
plague  arrived  from  Asia  in 
approximately  1900.  It  is  an  exotic 
disease  foreign  to  the  evolutionary 
history  of  prairie  dogs,  who  have  litde 
or  no  immimity  to  it.  Black-footed 
ferrets  are  also  highly  susceptible  to 
sylvatic  plague.  This  severe  reduction  in 
the  availability  of  the  ferret's  principal 
prey  species,  in  combination  with  other 
factors  such  as  secondary  poisoning 
from  prairie  dog  toxicants,  resulted  in 
the  near  extinction  of  the  black-footed 
ferret  in  the  wild. 

In  1974,  a  renmant  wild  population  of 
ferrets  in  South  Dakota,  originally 
liscovered  in  1964,  abruptly 
lisappeared.  Afterwards,  we  believed 
the  species  to  be  extinct.  However,  in 
1981,  a  small  population  of  ferrets  was 
discovered  near  Meeteetse,  Wyoming.  In 
1985-1986,  the  Meeteetse  population 
declined  to  only  18  animals  due  to 
outbreaks  of  sylvatic  plague  and  canine 
distemper.  Following  this  critical 
decline,  the  remaining  individuals  were 
taken  into  captivity  in  1986-1987  to 
serve  as  founders  for  a  captive 
propagation  program.  Since  that  time, 
( aptive  breeding  efforts  have  been 
highly  successful  and  have  facilitated 
ferret  reintroductions  in  several  areas  of 
formerly  occupied  range.  Today,  the 
captive  population  of  juveniles  and 
adults  fluctuates  aimually  between  300 
and  600  animals  depending  on  the  time 
of  year,  yearly  reproductive  success,  and 
annual  mortalities.  The  captive  ferret 
population  is  currently  divided  among 
six  captive  breeding  facilities 
throughout  the  United  States  and 
Canada,  with  a  small  number  on  display 
for  educational  purposes  at  several 
facilities.  Also,  65  to  90  ferrets  are 
located  at  several  field-based  captive 
breeding  sites  in  Arizona,  Colorado, 
New  Mexico,  and  Montana. 

3.  Recovery  Goals/Objectives:  The 
recovery  plan  for  the  black-footed  ferret 
(U.S.  Fish  and  Wildlife  Service  1988) 
contains  the  following  recovery 
objectives  for  reclassification: 

(a)  Increasing  the  captive  population 
of  ferrets  to  200  breeding  adults  by  1991 
(which  has  been  achieved); 


(b)  Establishing  a  prebreeding 
population  of  1,500  free-ranging 
breeding  adidts  in  10  or  more  different 
populations,  with  no  fewer  than  30 
breeding  adults  in  each  population  by 
the  year  2010  (not  achieved):  and, 

(c)  Encouraging  the  widest  possible 
distribution  of  reintroduced  animals 
throughout  their  historical  range. 
Although  several  reintroduction  efforts 
have  occurred  throughout  the  ferrets 
range,  populations  may  have  become 
self-sufficient  at  only  one  site  in  South 
Dakota. 

We  can  reclassify  the  black-footed 
ferret  to  threatened  status  when  the 
recovery  objectives  listed  above  have 
been  achieved,  assiuning  that  the 
mortality  rate  of  established  populations 
remains  at  or  below  a  rate  at  which  new 
populations  become  established  or 
increase.  We  have  been  successful  in 
rearing  black-footed  ferrets  in  captivity, 
and  in  1997  we  reached  captive 
breeding  program  objectives. 

In  1988,  we  divided  the  single  captive 
population  into  three  subpopulations  to 
avoid  the  possibility  of  a  catastrophic 
event  eliminating  the  entire  captive 
population  (e.g.,  contagious  disease). 
Additional  breeding  centers  were  added 
later,  and  presently  there  are  six 
separate  subpopulations  in  captivity. 
Current  recovery  priorities  emphasize 
the  reintroduction  of  animals  back  into 
the  wild  from  the  capdve  source  stock. 
Surplus  individuals  produced  in 
captivity  are  now  available  for  use  on 
reintroduction  areas. 

4.  Reintroduction  Sites:  The  Service, 
in  cooperation  with  western  State  and 
Federal  agencies.  Tribal  representatives, 
and  conservation  groups,  evaluates 
potential  black-footed  ferret 
reintroduction  sites  and  has  previously 
initiated  ferret  reintroduction  projects  at 
several  sites  within  the  historical  range 
of  the  black-footed  ferret.  The  first 
reintroduction  project  occurred  in 
Wyoming  in  1991,  and  subsequent 
efforts  have  taken  place  in  South  Dakota 
and  Montana  in  1994,  in  Arizona  in 

1996,  a  second  effort  in  Montana  in 

1997,  and  in  Colorado/Utah  in  1999. 
The  Service  and  the  Black-footed  Ferret 
Recovery  Implementation  Team 
(composed  of  27  State  and  Federal 
agencies,  Indian  Tribes,  and 
conservation  organizations)  have 
identified  the  Cheyenne  River  Sioux 
Reservation  (Reservation)  as  a  priority 
black-footed  ferret  reintroduction  site 
due  to  its  extensive  black-tailed  prairie 
dog  habitat  and  the  absence  of  sylvatic 
plaque. 

(a)  Cheyenne  River  Sioux  Reservation 
Experimental  Population 
Reintroduction  Area:  The  area 
designated  as  the  Cheyenne  River  Sioux 


Reservation,  Black-footod  Ferret 
Experimental  Population  Area 
(Experimental  Population  Area) 
overlays  all  of  Dewey  and  Ziebach 
Counties  in  South  Dakota.  The 
boundaries  of  these  Counties  are  also 
the  boundaries  of  the  Reservation. 
Within  the  Experimental  Population 
Area,  the  proposed  primary 
reintroduction  area  will  be  in  large 
black-tailed  prairie  dog  complexes 
located  along  the  Moreau  River.  The 
approximate  center  of  the  Experimental 
Population  Area  is  the  town  of  Eagle 
Butte,  the  location  of  Cheyenne  River 
Sioux  Tribal  offices.  Eagle  Butte  is 
approximately  160  kilometers  (100 
miles)  northwest  of  Pierre,  the  capitahof 
South  Dakota. 

The  Experimental  Population  Area 
supports  two  large  complexes  of  black- 
tailed  prairie  dog  colonies  located 
within  the  two-county  area.  These  two 
Counties  encompass  approximately 
1,141,558  hectares  (2,820,751  acres). 
Approximately  half  or  574,752  hectares 
(1,420,193  acres)  of  the  Experimental 
Population  Area  is  Tribal  Trust  and 
Allotted  lands.  The  majority  of  this 
Tribal  Trust  and  Allotted  land, 
approximately  90  percent  or  505,875 
hectares  (1,250,000  acres),  is  native 
rangeleind,  which  is  used  for  grazing. 

Some  lands  within  the  Experimental 
Population  Area  are  owned  by  private 
landowners  (approximately  50  percent, 
although  much  less  in  the  primary 
reintroduction  area).  No  ferrets  will  be 
released  on  private  lands.  The  Tribe  and 
other  Cooperators  have  agreed  that  if 
any  ferrets  disperse  onto  private  lands 
they  will  capture  and  translocate  them 
to  Tribal  lands  if  requested  by  the 
landowner  or  if  necessary  for  the 
protection  of  the  ferrets. 

Black-footed  ferret  dispersal  to  and 
occupation  of  areas  outside  of  the 
Experimental  Population  Area  is 
unlikely  due  to  the  large  size  of  the 
Experimental  Population  Area,  the 
absence  of  suitable  nearby  habitat  (few 
if  any  prairie  dogs  can  be  found  to  the 
south  and  west),  cropland  barriers  (e.g., 
expansive  cultivation  over  the  northern 
portion  of  the  Experimental  Population 
Area),  and  physical  barriers  (e.g.,  the 
Missoiu-i  River  to  the  east).  The  Tribe 
estimates  a  total  of  approximately  8,408 
hectares  (20,777  acres)  of  black-tailed 
prairie  dog  colonies  are  potentially 
available  to  black-footed  ferrets  in  the 
Experimental  Population  Area  and 
could  support  over  200  ferret  families 
(characterized  as  an  adidt  female,  three 
kits,  and  one-half  an  adult  male;  i.e.,  one 
adult  male  for  every  two  adult  females). 
Large,  contiguous  prairie  dog  colonies 
and  the  absence  of  physical  barriers 
between  prairie  dog  colonies  along  the 
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Moreau  River  (the  primary  ferret  release 
area)  should  facilitate  ferret  distribution 
throughout  the  Moreau  River 
reintroduction  area. 

(b)  Primary  Reintroduction  Areas:  In 
the  early  1990s,  the  Tribe  began 
development  of  a  Prairie  Management 
Plan  as  a  framework  for  managing  the 
natural  resoiu-ces  of  574,752  hectares 
(1,420,193  acres)  of  Tribal  and  Allotted 
lands  within  the  Reservation  boimdaries 
(Cheyenne  River  Sioux  Tribe  1992).  The 
Prairie  Management  Plan  included 
development  of  prairie  dog  eind  black- 
footed  ferret  management  strategies. 
Phase  I  of  the  Prairie  Management  Plan 
accomplished  initial  prairie  dog  surveys 
along  the  Moreau  River  in  areas 
believed  to  be  well-suited  for  ferret 
reintroduction.  Follow  up  Phase  II 
surveys  confirmed  that  prairie  dog 
colonies  along  the  Moreau  River  are 
highly  suitable  for  ferret  releases  due  to 
the  niunber  and  size  of  prairie  dog 
colonies,  the  spatial  relationships  of 
prairie  dog  towns  to  each  other,  their 
location  on  Tribal  and  Allotted  Trust 
lands,  their  remoteness,  and  their 
distance  from  hiunan  settlements 
(Cheyenne  River  Sioux  Tribe  1999). 
Recent  surveys  revealed  5,739  hectares 
(14,156  acres)  of  prairie  dog  colonies 
within  the  Moreau  River  complex.  In 
addition  to  the  Moreau  River  prairie  dog 
complex,  a  secondary  black-footed  ferret 
release  area  was  identified  to  the  south 
in  the  Southeast  Parade  Management 
Area,  an  area  that  supports  2,280 
hectares  (6,621  acres)  of  black-tailed 
prairie  dog  towns.  This  area  reqmres 
further  research  to  ensure  appropriate 
conditions  exist  prior  to  conducting 
future  reintroductions  of  black-footed 
ferrets.  The  Tribe  selected  the  Moreau 
River  prairie  dog  complex  as  the 
primary  ferret  reintroduction  area 
because  of  its  location  within  the 
historical  range  of  the  black-footed 
ferret,  oui  determination  that  ferrets  are 
no  longer  present,  the  abundance  of 
suitable  ferret  habitat  (lands  containing 
active  prairie  dog  colonies),  the 
extensive  amount  of  land  managed  by 
the  Tribe,  and  the  area's  isolation  from 
human  activities. 

The  primary  reintroduction  area 
within  the  Experimental  Population 
Area  generally  includes  lands  along  the 
Moreau  River  in  Dewey  and  Ziebach 
Counties  in  north-central  South  Dakota. 
Extensive  ferret  surveys  were  conducted 
in  this  area  in  the  1980s  and  1990s,  but 
no  evidence  of  ferrets  was  found.  There 
are  no  confirmed  records  of  ferrets 
occurring  within  the  boundaries  of  the 
Experimental  Population  Area  since  the 
early  1960s. 

Black-footed  ferrets  will  be  released 
only  if  biological  conditions  are  suitable 


and  meet  the  management  framework 
developed  by  the  Tribe,  in  cooperation 
with  the  Biu^au  of  Indian  Affairs,  the 
Service,  private  landowTiers.  and 
Federal  and  State  land  managers.  The 
Service  will  reeveduate  ferret 
reintroduction  efforts  in  the 
Experimental  Population  Area  should 
any  of  the  following  conditions  occur: 

(i)  Failiue  to  maintain  sufficient 
habitat  on  specific  reintroduction  areas 
to  support  at  least  30  breeding  adults 
after  5  years. 

(ii)  Failure  to  maintain  suitable  prairie 
dog  habitat  that  was  available  on 
specific  reintroduction  areas  in  1999. 

(iii)  A  wild  ferret  population  is  found 
within  the  Experimental  Population 
Area  following  the  initial  reintroduction 
and  prior  to  the  first  breeding  season. 
The  only  black-footed  ferrets  currently 
occurring  in  the  wild  residt  from 
reintroductions  in  Wyoming,  Montana, 
South  Dakota,  Arizona,  and  Utah/ 
Colorado.  ConsequenUy,  the  discovery 
of  a  black-footed  ferret  at  the  proposed 
experimental  population  area  prior  to 
the  reintroduction  would  confirm  the 
presence  of  a  new  population,  which 
would  prevent  the  designation  of  an 
experimental  population  in  the  area. 

(iv)  Discovery  of  an  active  case  of 
canine  distemper  or  other  disease 
contagious  to  black-footed  ferrets  on  or 
near  the  reintroduction  area  prior  to  the 
scheduled  release. 

(v)  Less  than  20  captive  black-footed 
ferrets  are  available  for  the  first  release. 

(vi)  Funding  is  not  available  to 
implement  the  reintroduction  phase  of 
the  project  on  the  Cheyenne  River  Sioux 
Reservation. 

(vii)  Land  ownership  changes 
significantly,  or  cooperators  withdraw 
from  the  project. 

All  of  tne  above  conditions  will  be 
based  on  information  routinely 
collected  by  us  or  the  Tribe. 

5.  Reintroduction  procedures:  The 
standard  reintroduction  protocol  calls 
for  the  release  of  20  or  more  captive- 
raised,  or  wild-translocated  black-footed 
ferrets  in  the  Experimental  Population 
Area  in  the  first  year  of  the  program, 
and  20  or  more  animals  released 
annually  for  the  next  2  to  4  years. 
However,  if  the  proposal  is  finalized, 
biologists  expect  to  release  50  or  more 
ferrets  in  the  first  year  and  believe  a 
self-sustaining  wild  population  could  be 
established  on  the  Reservation  within  5 
years.  Released  ferrets  will  be  excess  to 
the  needs  of  the  captive  breeding 
program,  and  their  use  will  not  affect 
the  genetic  diversity  of  the  captive  ferret 
population  (ferrets  used  for 
reintroduction  efforts  can  be  replaced 
through  captive  breeding).  In  the  future, 
it  may  be  necessary  to  interchange 


ferrets  from  established,  reintroduced 
populations  to  enhance  the  genetic 
diversity  of  the  population  on  the 
Experimental  Population  Area. 

Recent  studies  (Biggins  et  al.  1998, 
Vargas  et  al  1998)  have  documented  the 
importance  of  outdoor 
"preconditioning  "  experience  on 
captive-reared  ferrets  prior  to  release  in 
the  wild.  Ferrets  exposed  to  natiiral 
prairie  dog  burrows  in  outdoor  pens  and 
natural  prey  prior  to  rRJease  sur\'ive  in 
the  wild  at  significantly  higher  rates 
than  do  cage-reared,  non- 
preconditioned  fwrets.  The  U.S.  Forest 
Service  will  participate  in  the 
reestablishment  of  ferrets  on  the 
Cheyenne  River  Sioux  Reservation  by 
preconditioning  captive-raised  ferrets  in 
large  open-air  pens  on  the  Conata  Basin 
District  of  the  Buffalo  Gap  National 
Grasslands  in  southwestern  South 
Dakota.  In  these  pens,  young  ferrets  are 
exposed  to  live  prairie  dogs,  burrows, 
and  other  natural  stimuli.  In  addition, 
biologists  may  translocate  up  to  25 
ferrets  bom  in  the  wild  on  the  Buffalo 
Gap  National  Grasslands  to  the 
Reservation  (if  annual  production  levels 
of  wild  ferrets  on  Conata  Basin  are 
sufficient  to  allow  translocation  of 
excess  young). 

The  Tribe  wrill  develop  specific 
reintroduction  plans  and  submit  them 
in  a  proposal  to  the  Service  as  part  of 
an  established,  annual  black-footed 
ferret  allocation  process.  Ferret 
reintroduction  cooperators  submit 
proposals  by  mid-March  of  each  year, 
and  the  Service  makes  preliminary 
allocation  decisions  (numbers  of  ferrets 
provided  to  specific  projects)  by  May. 
Proposals  submitted  to  the  Service 
include  updated  information  on  habitat, 
disease,  project/ferret  status,  proposed 
reintroduction  and  monitoring  methods, 
and  predator  management.  In  this 
manner,  the  Service  and  reintroduction 
cooperators  evaluate  the  success  of  prior 
year  efforts  and  apply  current 
knowledge  to  various  aspects  of 
reintroduction  efforts,  thereby  providing 
greater  assurance  of  long-range 
reintroduction  success. 

We  will  transport  ferrets  to  identified 
reintroduction  areas  within  the 
Experimental  Population  Area  and 
release  them  directly  from  transport 
cages  into  prairie  dog  holes.  Depending 
on  the  availability  of  suitable  vaccine, 
we  will  vaccinate  released  animals 
against  certain  diseases  (especially 
canine  distemper)  and  take  appropriate 
measures  to  reduce  predation  from 
coyotes,  badgers,  and  raptors,  where 
warranted.  All  ferrets  we  release  will  be 
marked  with  passive  integrated 
transponder  tags  (PIT  tags),  and  we  may 
promote  use  of  radio-telemetry  studies 
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to  document  ferret  behavior  and 
movements.  Other  monitoring  will 
include  spotlight  surveys,  snow  tracking 
surveys,  and  visual  surveillance. 

Since  captive-bom  ferrets  are  more 
susceptible  to  predation,  starvation,  and 
environmental  conditions  than  wild 
animals,  up  to  90  percent  of  the  released 
ferrets  could  die  during  the  first  year  of 
release.  Mortality  is  usually  highest 
during  the  first  month  following  release. 
In  the  first  year  of  the  program,  a 
realistic  goal  is  to  have  at  least  25 
percent  of  the  animals  survive  the  first 
winter. 

The  goal  of  the  Cheyenne  River  Sioux 
Reservation  reintroduction  project  is  to 
establish  a  free-ranging  population  of  at 
least  30  adults  within  the  Experimental 
Population  Area  within  5  years  of 
release.  At  the  release  site,  population 
demographics  and  potential  sources  of 
mortality  will  be  inonitored  on  an 
annual  basis  (for  up  to  5  years).  We  do 
not  intend  to  change  the  nonessential 
designation  for  this  experimental 
population  unless  we  deem  this 
reintroduction  a  failure  or  the  black- 
looted  ferret  is  recovered  in  the  wild. 

6.  Status  of  Reintroduced  Population: 
We  determme  this  reintroduction  to  be 
nonessential  to  the  continued  existence 
(if  the  species  for  the  following  reasons: 

(a)  The  captive  population  (founder 
population  of  the  species)  is  protected 
against  the  threat  of  extinction  from  a 
single  catastrophic  event  by  housing 
ferrets  in  six  separate  subpopulations. 
As  a  result,  any  loss  of  an  experimental 
population  in  the  wild  will  not  threaten 
the  survival  of  the  species  as  a  whole. 

(b)  The  primar\-  repository  of  genetic 
diversity  for  the  species  is  240  adult 
ferrets  maintained  in  the  captive 
breeding  population.  Animals  selected 
for  reintroduction  purposes  are  siuplus 
to  the  captive  population.  Hence,  any 
use  of  animals  for  reintroduction  efforts 
will  not  affect  the  overall  genetic 
diversity  of  the  species. 

(c)  Captive  breeding  can  replace  any 
ferrets  lost  during  this  reintroduction 
attempt.  luvenile  ferrets  produced  in 
excess  of  the  numbers  needed  to 
maintain  the  captive  breeding 
population  are  available  for 
nnntroduction. 

The  proposed  reintroduction  would 
be  the  seventh  release  of  ferrets  back 
into  the  wild  in  six  experimental 
population  areas.  The  other 
experimental  populations  occiu-  in 
Wvoming.  southwestern  South  Dakota, 
north-central  Montana  (with  two 
separate  reintroduction  efforts), 
Arizona,  and  Colorado/Utah  (a  single 
reintroduction  area  that  overlays  both 
States).  Reintroductions  are  necessary  to 
further  the  recovery  of  this  species.  The 


NEP  designation  alleviates  landowner 
concerns  about  possible  land  use 
restrictions.  This  nonessential 
designation  provides  a  flexible 
management  framework  for  protecting 
and  recovering  black-footed  ferrets 
while  ensuring  that  the  daily  activities 
of  landowTiers  are  unaffected. 
7.  Location  of  Reintroduced 
Population:  Section  10(j)  of  the  Act 
requires  that  an  experimental 
population  be  geographically  separate 
from  other  wild  populations  of  the  same 
species.  Since  the  mid  1980s,  BIA  and 
the  Tribe  conducted  black-footed  ferret 
surveys  in  the  Experimental  Population 
Area.  In  addition  to  these  surveys,  they 
spent  many  hours  siuA^eying  prairie  dog 
colonies  at  the  proposed  reintroduction 
site.  No  ferrets  or  ferret  sign  (skulls, 
feces,  trenches)  were  located.  Therefore, 
we  conclude  that  wild  ferrets  are  no 
longer  present  on  the  Experimental 
Population  Area,  and  that  this 
reintroduction  will  not  overlap  with  any 
wild  population. 

All  released  ferrets  and  their  offspring 
are  expected  to  remain  in  the 
Experimental  Population  Area  due  to 
the  presence  of  prime  habitat  (lands 
occupied  by  prairie  dog  colonies)  and 
surrounding  geographic  barriers.  We 
will  captiue  any  ferret  that  leaves  the 
Experimental  Population  Area  (in  an 
attempt  to  identify  its  origin)  and  will 
either  return  it  to  the  release  site, 
translocate  it  to  another  site,  or  place  it 
in  captivity.  If  a  ferret  leaves  the 
reintroduction  area,  but  remains  within 
the  Experimental  Population  Area,  and 
occupies  private  property,  the 
landowner  can  request  its  removal. 
Ferrets  will  remain  on  private  lands 
only  when  the  landowner  does  not 
object  to  their  presence  there. 

We  will  mark  all  released  ferrets  and 
will  attempt  to  determine  the  source  of 
any  unmarked  animals  foimd.  Any 
ferret  found  outside  the  Experimental 
Population  Area  is  considered 
endangered,  as  provided  under  the  Act. 
We  will  undertake  efforts  to  confirm 
whether  any  ferret  found  outside  the 
Experimental  Population  Area 
originated  from  captive  stock.  If  the 
animal  is  uiu-elated  to  members  of  this 
or  other  experimental  populations  (i.e., 
it  is  from  non-captive  stock),  we  will 
place  it  in  captivity  as  part  of  the 
breeding  population  to  improve  the 
overall  genetic  diversity  of  the  captive 
population.  Existing  contingency  plans 
allow  for  the  capture  and  retention  of  up 
to  nine  ferrets  that  are  not  from  any 
captive  stock.  In  the  highly  unlikely 
event  that  a  ferret  from  captive  stock  is 
found  outside  the  Experimental 
Population  Area,  we  will  move  the 
ferret  back  to  habitats  that  would 


support  the  primary  population{s)  of 
ferrets. 

8.  Management:  This  reintroduction 
will  be  undertaken  in  cooperation  with 
the  Cheyenne  River  Sioux  Tribe,  the 
Bureau  of  Indian  Affairs,  and  the  U.S, 
Forest  Service  in  accordance  with  the 
"Cooperative  Management  Plan  for 
Black-footed  Ferrets,  Moreau  River  or 
Southeast  Parade  Reintroduction 
Areas" — Cheyenne  River  Sioux 
Reservation.  Copies  of  the  Cooperative 
Management  Plan  may  be  obtained  from 
the  Prairie  Management  Program 
Coordinator,  P.O.  Box  590,  Eagle  Butte, 
South  Dakota  57625.  In  the  futiu^,  we 
will  evaluate  whether  additional  black- 
footed  ferret  reintroductions  are  feasible 
within  the  Experimental  Population 
Area  (over  45,000  total  acres  of 
occupied  prairie  dog  habitat  exist 
within  the  Experimental  Population 
Area).  Cooperating  agencies  and  private 
laiidowners  would  be  involved  in  the 
selection  of  any  additional  sites. 
Management  considerations  of  the 
proposed  reintroduction  project 
include: 

(a)  Monitoring:  Several  monitoring 
efforts  will  occur  during  the  first  5  years 
of  the  program.  We  will  aimually 
monitor  prairie  dog  distribution  and 
numbers,  and  test  for  the  occurrence  of 
sylvatic  plague.  Testing  resident 
carnivores  {e.g.,  coyotes)  for  canine 
distemper  will  begin  prior  to  the  first 
ferret  release  and  continue  each  year. 
We  will  monitor  released  ferrets  and 
thefr  offspring  annually  using  spotlight 
surveys,  snowtracking,  other  visual 
survey  techniques,  and  possibly  radio- 
telemetry  on  some  individuals.  The 
surveys  will  incorporate  methods  to 
monitor  breeding  success  and  long-term 
survival  rates. 

Through  public  outreach  programs, 
we  will  inform  the  public  and  other 
appropriate  State  and  Federal  agencies 
about  the  presence  of  ferrets  in  the 
Experimental  Population  Area  and  the 
handling  of  any  sick  or  injured  animals. 
To  meet  our  responsibilities  to  treat  the 
Tribe  on  a  Government  to  Government 
basis,  we  will  request  that  the  Tribe 
inform  Tribal  members  of  the  presence 
of  ferrets  on  Reservation  lands,  and  the 
proper  handling  of  any  sick  or  injured 
ferrets  that  are  found.  The  Tribe  will 
serve  as  the  primary  point  of  contact  to 
report  any  injured  or  dead  ferrets. 
Reports  of  injured  or  dead  ferrets  must 
also  be  provided  to  the  Service  Field 
Supervisor  (see  ADDRESSES  section).  It  is 
important  that  we  determine  the  cause 
of  death  for  any  ferret  carcass  foimd. 
Therefore,  we  request  that  discovered 
ferret  carcasses  not  be  disturbed,  but 
reported  as  soon  as  possible  to 
appropriate  Tribal  and  Service  offices. 
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(b)  Disease:  The  presence  of  canine 
distemper  in  any  mammal  on  or  near 
the  reintroduction  site  will  cause  us  to 
reevaluate  the  reintroduction  program. 
Prior  to  releasing  ferrets,  we  will 
establish  the  presence  or  absence  of 
canine  distemper  in  the  release  area  by 
collecting  at  least  20  coyotes  (and 
possibly  other  carnivores).  Sampled 
predators  will  be  tested  for  canine 
distemper  and  other  diseases. 

We  will  attempt  to  limit  the  spread  of 
distemper  by  discouraging  people  from 
bringing  unvaccinated  pets  into  core 
ferret  release  areas.  Any  dead  mammal 
or  any  unusual  behavior  observed  in 
animals  found  within  the  area  should  be 
reported  to  us.  Efforts  are  under  way  to 
develop  an  effective  canine  distemper 
vaccine  for  black-footed  ferrets.  Routine 
sampling  for  sylvatic  plague  in  prairie 
dog  towns  will  take  place  before  and 
during  the  reintroduction  effort,  and 
annually  thereafter. 

(c)  Genetics:  Ferrets  selected  for 
reintroduction  are  excess  to  the  needs  of 
the  captive  population.  Experimental 
populations  of  ferrets  are  usually  less 
genetically  diverse  than  overall  captive 
populations.  Selecting  and 
reestablishing  breeding  ferrets  that 
compensate  for  any  genetic  biases  in 
earlier  releases  can  correct  this 
disparity.  The  ultimate  goal  is  to 
establish  wild  ferret  populations  with 
the  maximum  genetic  diversity  that  is 
possible  from  founder  ferrets.  The 
eventual  interchange  of  ferrets  between 
established  populations  found 
elsewhere  in  the  western  United  States 
will  ensure  that  genetic  diversity  is 
maintained  to  the  maximum  extent 
possible. 

(d)  Prairie  Dog  Management:  We  will 
work  with  the  Tribe,  affected 
landowners,  and  other  Federal  and  State 
agencies  to  resolve  any  management 
conflicts  in  order  to:  (1)  Maintain 
sufficient  prairie  dog  acreage  and 
density  to  support  no  less  than  30  adult 
black-footed  ferrets;  and  (2)  maintain 
suitable  prairie  dog  habitat  on  core 
release  areas  at  or  above  1999  survey 
levels. 

(e)  Mortality:  We  will  reintroduce 
only  ferrets  that  are  surplus  to  the 
captive  breeding  program.  Predator 
control,  prairie  dog  management, 
vaccination,  ferret  preconditioning,  and 
improved  release  methods  should 
reduce  mortality.  Public  education  will 
help  reduce  potential  sources  of  human- 
caused  mortality. 

The  Act  defines  "incidental  take"  as 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  A  person  may 
take  a  ferret  within  the  Experimental 
Population  Area  provided  that  the  take 


is  unavoidable,  unintentional,  and  was 
not  due  to  negligent  conduct.  Such 
conduct  will  not  constitute  "knowing 
take,"  and  we  will  not  pursue  legal 
action.  However,  when  we  have 
evidence  of  knowing  [i.e.,  intentional) 
take  of  a  ferret,  we  will  refer  matters  to 
the  appropriate  authorities  for 
prosecution.  Any  take  of  a  black-footed 
ferret,  whether  incidental  or  not,  must 
be  reported  to  the  local  Service  Field 
Supervisor  (see  ADDRESSES  section).  We 
expect  a  low  level  of  incidental  take 
since  the  reintroduction  is  compatible 
with  existing  land  use  practices  for  the 
area. 

Based  on  studies  of  wild  black-footed 
ferrets  at  Meeteetse,  Wyoming,  black- 
footed  ferrets  can  be  killed  by  motor 
vehicles  and  dogs.  We  expect  a  rate  of 
mortality  similar  to  what  was 
documented  at  Meeteetse,  and, 
therefore,  we  estimate  a  human-related 
annual  mortality  rate  of  about  12 
percent  of  ^1  reintroduced  ferrets  and 
their  offspring,  annually.  Lf  this  level  is 
exceeded  in  any  given  year,  we  will 
develop  and  implement  measures  to 
reduce  the  level  of  mortality. 

(f)  Special  Handling:  Service 
employees  and  authorized  agents  acting 
on  their  behalf  may  handle  black-footed 
ferrets  for  scientific  purposes;  to 
relocate  ferrets  to  avoid  conflict  with 
human  activities;  for  recovery  purposes; 
to  relocate  ferrets  to  other 
reintroduction  sites;  to  aid  sick,  injured, 
and  orphaned  ferrets;  and  salvage  dead 
ferrets.  We  will  return  to  captivity  any 
ferret  we  determine  to  be  unfit  to  remain 
in  the  wild.  We  also  will  determine  the 
disposition  of  all  sick,  injured, 
orphaned,  and  dead  ferrets. 

(g)  Coordination  With  Landowners 
and  Land  Managers:  The  Service  and 
cooperators  identified  issues  and 
concerns  associated  with  the  proposed 
ferret  reintroduction  before  preparing 
this  proposed  rule.  The  proposed 
reintroduction  also  has  been  discussed 
with  potentially  affected  State  agencies 
and  landowners  within  the  proposed 
release  area.  Affected  State  agencies, 
landowners,  and  land  managers  have 
indicated  support  for  the  reintroduction, 
if  ferrets  released  in  the  Experimental 
Population  Area  are  an  NEP,  and  if  land 
use  activities  in  the  Experimental 
Population  Area  are  not  constrained 
without  the  consent  of  affected 
landowners. 

(h)  Potential  for  Conflict  With  Grazing 
and  Recreational  Activities:  We  do  not 
expect  conflicts  between  livestock 
grazing  and  ferret  management.  Grazing 
and  prairie  dog  management  on  private 
lands  within  the  Experimental 
Population  Area  will  continue  without 
additional  restriction  during 


implementation  of  the  ferret  recovery 
activities.  With  proper  management,  we 
do  not  expect  adverse  impacts  to  ferrets 
from  hunting,  prairie  dog  shooting, 
prairie  dog  control,  and  trapping  of 
furbearers  or  predators  in  the 
Experimental  Population  Area.  If 
proposed  prairie  dog  shooting  or  control 
locally  affect  ferret  prey  base  within  a 
specific  area.  State,  Tribal,  and  Federal 
biologists  will  determine  whether  ferrets 
could  be  impacted  and.  if  necessary, 
take  steps  to  avoid  such  impacts.  If 
private  activities  impede  the 
establishment  of  ferrets,  we  will  work 
closely  with  the  Tribe  and  landowners 
to  develop  appropriate  procedures  to 
minimize  conflicts. 

(i)  Protection  of  Black-footed  Ferrets: 
We  will  release  ferrets  in  a  manner  that 
provides  short-term  protection  from 
natural  (predators,  disease,  lack  of  prey 
base)  and  human-related  sources  of 
mortality  Improved  release  methods, 
vaccination,  predator  control,  and 
management  of  prairie  dog  populations 
should  help  reduce  natural  mortality. 
Releasing  ferrets  in  areas  with  little 
human  activity  and  development  will 
minimize  human-related  sources  of 
mortality.  We  will  work  with  the  Tribe 
and  landowners  to  help  avoid  certain 
activities  that  could  impair  ferret 
recovery. 

(j)  Public  Awareness  and  Cooperation: 
We  will  inform  the  general  public  of  the 
importance  of  this  reintroduction 
project  in  the  overall  recovery  of  the 
black-footed  ferret. 

The  designation  of  the  NEP  on  the 
Cheyenne  River  Sioux  Reservation 
would  provide  greater  flexibility  in  the 
management  of  the  reintroduced  ferrets. 
The  NEP  designation  is  necessary  to 
secure  needed  cooperation  of  the  Tribe, 
landowners,  agencies,  and  recreational 
interests  in  the  affected  area.  Based  on 
the  above  information,  and  using  the 
best  scientific  and  commercial  data 
available  (in  accordance  with  50  CFR 
17.81).  the  Service  finds  that  releasing 
black-footed  ferrets  into  the 
Experimental  Population  Area  will 
further  the  conservation  of  the  species. 

Public  Comments  Solicited 

Black-footed  ferret  kits  targeted  for 
wild  release  are  introduced  into 
preconditioning  pens  at  40-90  days  of 
age  and  released  at  about  120  to  140 
days.  It  is  imperative  that  ferrets  kits  are 
preconditioned  and  released  at  proper 
developmental  ages  to  enhance  their 
survival  in  the  wild.  Because  of  earlier 
than  usual  ferret  production  at  captive 
breeding  centers  in  the  United  States 
and  Canada  (as  of  early  June  2000),  it 
has  become  urgent  to  expedite  this 
nonessential,  experimental  rulemaking 


process  in  order  to  ensure  that  an 
adequate  number  of  ferrets  can  be 
released  at  proper  ages  and  with 
adequate  preconditioning  experience  on 
the  Cheyenne  River  Sioux  Experimental 
Population  Area.  Consequently,  we  are 
proposing  a  30-day  public  comment 
period  for  the  proposed  rule  instead  of 
the  standard  60  days. 

The  Ser\'ice  wishes  to  ensure  that  this 
proposed  rulemaking  to  designate  the 
Cheyenne  River  Sioux  Reservation 
black-footed  ferret  population  as  an  NEP 
and  the  draft  environmental  assessment 
on  the  proposed  action  effectively 
evaluate  all  potential  issues  associated 
with  this  action.  Therefore,  we  request 
romments  or  recommendations 
c  onceming  any  aspect  of  this  proposed 
rule  and  the  draft  environmental 
assessment  from  the  public,  as  well  as 
Tribal,  local,  State,  and  Federal 
government  agencies,  the  scientific 
c  ommunity,  industry,  or  any  other 
interested  party.  Comments  should  be  as 
specific  as  possible.  To  promulgate  a 
final  rule  to  implement  this  proposed 
action  and  to  determine  whether  to 
prepare  a  finding  of  no  significant 
impact  or  an  environmental  impact 
statement,  we  will  take  into 
consideration  all  comments  and  any 
additional  information  received.  Such 
information  may  lead  to  a  final  rule  that 
differs  from  this  proposal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
■»».  f  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
\\ithhold  from  the  rulemaking  record  a 
respondent  s  identity,  as  allowable  by 
law  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
CDmments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  available  for  public 
inspection  in  their  entirety. 

Public  Hearings 

You  may  request  a  public  hearing  on 
this  proposal  Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  20  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  for  a  hearing  must  be 
made  in  writing  and  addressed  to  the 
South  Dakota  State  Field  Supervisor  for 
the  Fish  and  WiMlife  Service  in  Pierre, 
South  Dakota  (see  ADDRESSES  section). 
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Required  Determinations 

1.  Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  proposed 
rule  to  designate  NEP  status  for  the 
black-footed  ferret  reintroduction  into 
north-central  South  Dakota  is  not  a 
significant  regulatory  action  subject  to 
Office  of  Management  and  Budget 
review.  This  rule  will  not  have  an 
armual  economic  effect  of  $100  million 
and  will  not  have  an  adverse  effect  upon 
any  economic  sector,  productivity,  jobs, 
the  environment,  or  other  units  of 
government.  Therefore,  a  cost-benefit 
and  economic  analysis  is  not  required. 

All  the  lands  within  the  NEP  area  are 
within  the  Cheyenne  River  Sioux 
Reser\'ation,  and  the  specific  lands 
where  ferrets  will  actually  be  released 
are  Tribal  Trust  allotted  lands.  Other 
public  areas  in  the  NEP  include  South 
Dakota  school  lands.  South  Dakota 
Department  of  Game,  Fish  and  Parks 
lands,  and  U.S.  Army  Corps  of 
Engineers  lands.  Most  of  the  prairie 
dogs  within  the  NEP  area  occur  on 
Tribal  Trust  lands,  and  those  occurring 
on  other  lands  are  not  needed  for  a 
successful  ferret  release.  Land  uses  on 
private,  Tribal,  and  State  school  lands 
will  not  be  hindered  by  the  proposal, 
and  only  voluntary  participation  by 
private  landowners  will  occur. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  Federal  agencies  most  interested 
in  this  rulemaking  are  primarily  other 
Department  of  the  Interior  bureaus  (i.e., 
Bureau  of  Land  Management)  and  the 
Department  of  Agriculture  (Forest 
Service).  The  action  proposed  by  this 
rulemaking  is  consistent  with  the 
policies  and  guidelines  of  the  other 
Interior  bureaus.  Because  of  the 
substantial  regulatory-  relief  provided  by 
the  NEP  designation,  we  believe  the 
reintroduction  of  the  black-footed  ferret 
in  the  areas  described  will  not  conflict 
with  existing  human  activities  or  hinder 
public  utilization  of  the  area. 

This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  vdll  not 
raise  novel  legal  or  policy  issues.  The 
Service  has  previously  designated 
experimental  populations  of  black- 
footed  ferrets  at  five  other  locations  (in 
Colorado  Utah.  Montana.  South  Dakota, 
Arizona,  and  Wyoming)  and  for  other 
species  at  numerous  locations 
throughout  the  nation. 


2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantia]  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  area  affected  by 
this  rule  consists  of  Dewey  and  Ziebach 
Coimties,  South  Dakota.  A  majority  of 
the  area  affected  by  this  rule  is  within 
the  Cheyerme  River  Sioux  Reservation, 
which  is  administered  by  the  Tribe. 
Reintroduction  of  ferrets  allowed  by  this 
rule  will  not  have  any  significant  effect 
on  recreational  activities  in  the 
experimental  area.  We  do  not  expect 
any  closures  of  roads,  trails,  oi  other 
recreational  areas.  Suspension  of  prairie 
dog  shooting  for  ferret  management 
purposes  will  be  localized  and 
prescribed  by  the  Tribe.  We  do  not 
expect  ferret  reintroduction  activities  to 
affect  grazing  operations,  resource 
development  actions,  or  the  status  of 
any  other  plants  or  animal  species 
within  the  release  area.  Because  only 
voluntary  participation  in  ferret 
reintroduction  by  private  landowners  is 
proposed,  this  rulemaking  is  not 
expected  to  have  any  significant  impact 
on  private  activities  in  the  affected  area. 
The  designation  of  an  NEP  in  this  rule 
v«ll  significantly  reduce  the  regulatory 
requirements  regarding  the 
reintroduction  of  these  ferrets,  will  not 
create  inconsistencies  with  other  agency 
actions,  and  will  not  conflict  with 
existing  or  proposed  human  activity,  or 
Tribal  and  public  use  of  the  land. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
for  reasons  outUned  above.  It  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  The 
rule  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  vdth  foreign-based  enterprises. 

4.  Unfunded  Mandates  Reform  Act 

The  nonessential  experimental 
population  designation  wUl  not  place 
any  additional  requirements  on  any  city, 
county,  or  other  local  municipalities. 
The  site  designated  for  release  of  the 
experimental  population  is 
predominantly  Cheyenne  River  Sioux 
Tribal  Trust  land  administered  by  the 
Cheyenne  River  Sioux  Tribe,  who 
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support  this  proiect.  Some  South  Dakota 
State  school  lands  may  also  be  affected. 
The  State  of  South  Dakota  has  expressed 
support  for  accomplishing  the 
reintroduction  through  a  nonessential 
experimental  designation.  Accordingly, 
this  rule  will  not  "significantly  or 
uniquelv"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required  Because  this  rulemaking  does 
not  require  any  action  be  taken  by  local 
or  State  government  or  private  entities, 
we  have  determined  and  certify 
pursuant  to  the  Unfunded  .Mandates 
Reform  Act.  2,  U  S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities  [i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Act). 

5.  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  Designating 
reintroduced  populations  of  federally 
listed  species  as  NEPs  significantly 
reduces  the  Act's  regulatory 
requirements  with  respect  to  the 
reintroduced  listed  species  within  the 
N'EP.  Under  NEP  designations,  the  Act 
requires  a  Federal  agency  to  confer  with 
the  Service  if  the  agency  determines  its 
action  within  the  NEP  is  likely  to 
jeopardize  the  continued  existence  of 
the  reintroduced  species.  However,  even 
if  an  agency  action  totally  eliminated  a 
reintroduced  species  from  an  NEP  and 
jeopardized  the  species'  continued 
existence,  the  Act  does  not  compel  a 
Federal  agency  to  stop  a  project,  deny 
issuing  a  permit,  or  cease  any  activity. 
Additionally,  regulatory  relief  can  be 
provided  regarding  take  of  reintroduced 
species  within  NEP  areas,  and  a  special 
rule  has  been  developed  stipulating  that 
unavoidable  and  unintentional  take 
(including  killing  or  injuring)  of  the 
reintroduced  black-footed  ferrets  would 
not  be  a  violation  of  the  Act,  when  such 
take  is  nonnegligent  and  incidental  to  a 
legal  activity  (e.g.,  livestock 
management,  mineral  development)  and 
the  activity  is  in  accordance  with  State 
laws  and  regulations. 

Most  of  the  lands  within  the 
Experimental  Population  Area  are 
administered  by  the  Cheyenne  River 
Sioux  Tribe.  Multiple-use  management 
of  these  lands  by  industry  and 
recreation  interests  will  not  change  as  a 
result  of  the  experimental  designation. 
Private  landowners  within  the 
Experimental  Population  Area  will  still 
be  allowed  to  conduct  lawful  control  of 
prairie  dogs,  and  may  elect  to  have 
black-footed  ferrets  removed  from  their 


land  should  ferrets  move  to  private 
lands. 

Because  of  the  substantial  regulatory' 
relief  provided  bv  NEP  designations,  we 
do  n(jt  believe  the  reintroduction  of 
ferrets  would  conflict  with  existing 
human  activities  or  hinder  public  use  of 
the  area  The  South  Dakota  Department 
of  Game,  Fish  and  Parks  has  endorsed 
the  ferret  reintroduction  under  an  NTP 
designation.  The  NEP  designation  will 
not  require  the  South  Dakota 
Department  of  Game,  Fish  and  Parks  to 
specifically  manage  for  reintroduced 
ferrets  A  takings  implication 
assessment  is  not  required. 

6.  Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
As  stated  above,  most  of  the  lands 
within  the  Experimental  Population 
Area  are  Tribal  Trust  lands,  and 
multiple-use  management  of  these  lands 
will  not  change  to  accommodate  black- 
footed  ferrets.  The  designation  will  not 
impose  any  new  restrictions  on  the  State 
of  South  Dakota.  The  Service  has 
coordinated  extensively  with  the  Tribe 
and  State  of  South  Dakota,  and  they 
endorse  the  NTIP  designation  as  the  only 
feasible  way  to  pursue  ferret  recovery  in 
the  area.  A  Federalism  Assessment  is 
not  required. 

7.  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

8.  Paperwork  Reduction  Act 

This  regulation  contains  information 
collection  requirements  imder  the 
Paperwork  Reduction  Act  (and  approval 
by  the  Office  of  Management  and 
Budget)  under  44  U.S.C.  3501  ef  seq. 
Authorization  for  this  information 
collection  has  been  approved  by  OMB 
and  has  been  assigned  OMB  control 
number  1018-0095.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  vuiless  it  displays  a  current 
valid  OMB  control  number.  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  you  must  send 
your  comments  to  OMB  by  the  above 
referenced  date. 

9.  National  Environmental  Policy  Act 

The  Service  has  prepared  a  draft 
environmental  assessment  as  defined 


under  authority  of  the  National 
Environmental  Policy  Act  of  1969.  It  is 
available  from  Service  offices  identified 
in  the  ADDRESSES  section. 

10.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated'  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity''  (3)  Does  the 
format  of  the  rule  (grouping  or  order  of 
sections,  use  of  headings,  paragraphing, 
etc  )  aid  or  reduce  its  clarity''  (4)  Would 
the  rule  be  easier  to  understand  if  it 
were  divided  into  more  (but  shorter) 
sections?  (5)  Is  the  description  of  the 
rule  in  the  "  'Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
nile'  What  else  could  we  do  to  make  the 
rule  easier  to  understand' 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior.  Room  7229.  1849  C  Street  NW. 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Execsec@ios.doi.gov 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation 

Proposed  Regulations  Frumulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART 


-.'AMENDED' 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  revising 
the  existing  entry  for  "Ferret,  black- 
footed"  imder  "MAMMALS"  to  read  as 
follows: 


§17.11     E 

w'ldlife 


(h) 


ge'fc  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status       When  listed 


Mammals 


Ferret,  black-footed      Mustela  nigripes 


Do 


..do 


Western  U.S.A.,  Entire,  except 

western  Canada.         where  listed  as 
an  experimental 
population. 

do  U.S.A.  (specific  por- 
tions of  AZ,  CO, 
MT,  SD,  UT,  and 
WY,  see 
17.84(g)(9)). 


XN 


Critical 
hat}itat 


Special 
rules 


1,  3,  343, 
433,  545, 
546,  582, 
646 

433,545, 
546,582, 
646, 


NA 


NA 


NA 


17.S4(g) 


3.  Amend  §  17.84  as  follows:  Revise 

the  text  of  paragraph  (g)(1)  and  add 
paragraphs  lgj(6)(vi).  (g){9)(vi),  and  a 
new  map  to  follow  the  five  existing 
riifips  d!  the  end  of  paragraph  (g): 

§17  84    Special  rules — vertebrates 

,t;.l  Black-fo.itcd  ferret  [Mustela 
m  gripes], 

I  ]  The  bia(,k-footed  ferret 
populations  identified  in  paragraphs 
!g)(9)(i)  through  (vi)  of  this  section  are 
innessential  experimental  populations. 
V\'e  vvil!  manage  each  of  these 
p  ipuiatinns  in  accordance  with  their 
respective  management  plans. 

(6)  *    *    * 

(vi)  Report  such  taking  in  the 
Cheyenne  River  Sioux  Tribe 
Experimental  Population  .Area  to  the 
Field  Super\-isor,  Ecological  Services, 


U.S.  Fish  and  Wildlife  Service,  Pierre, 
South  Dakota  (telephone:  605/224- 
8693). 

*         *         *         *         » 
(9)*   *    * 

***** 

(vi)  The  Cheyenne  River  Sioux  Tribe 
Reintroduction  Area  is  shown  on  the 
map  of  north-central  South  Dakota  at 
the  end  of  paragraph  (g)  of  this  section. 
The  boundaries  of  the  nonessential 
experimental  population  area  are  the 
exterior  boundaries  of  the  Cheyenne 
River  Indian  Reser\'ation  which 
;nt  iude.s  all  of  Dewey  and  Ziebach 
C.  untie-^  .South  Dakota.  Any  black- 
foutea  ferret  found  in  the  wild  within 
these  Counties  will  be  considered  part 
of  the  nonessential  experimental 
population  after  the  first  breeding 
season  following  the  first  year  of  black- 
footed  ferret  release.  A  black-footed 


ferret  occurring  outside  the 
Experimental  Population  Area  in  north- 
central  South  Dakota  would  initially  be 
considered  as  endangered  but  may  be 
captured  for  genetic  testing.  When  a 
ferret  is  foxmd  outside  the  Experimental 
Population  Area,  the  following  may 
occur: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  popiUation,  we  may  return 
it  to  the  reintroduction  area  or  to  a 
captive-breeding  facility. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  we  will  place 
it  in  captivity  under  an  existing 
contingency  plan.  Up  to  nine  black- 
footed  ferrets  may  be  taken  for  use  in 
the  captive-breeding  program. 

*        *        *         *        • 

BIUJNG  CODE  4310-S&-P 


44518 


Federal  Register/ Vol.  65,  No.  138 /Tuesday,  July   IH    iOoo    Pruj)()sed  Rules 


Cheyenne  River  Sioux  Tribe 
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Dated:  June  29,  2000. 
!)onald  I.  Barry, 

A:,iistant  Secretary,  Fish,  Wildlife,  and  Parks. 
[FR  Doc  00-18123  Filed  7-17-00;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  oiles  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
•xjmmittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Office  of  Secretary,  USDA. 
ACTION:  Notice  of  renevt^al  of  charter. 

SUMMARY:  The  Secretary  of  Agriculture 
r  <-.v  renewed  the  charter  of  the  Lake 
Tahoe  Federal  Advisory  Committee. 
Chartered  under  the  Federal  Advisory 
Committee  Act,  the  Committee  provides 
advice  to  the  Secretary  of  Agriculture 
and  to  the  Federal  Interagency 
Partnership  on  hovif  the  Partnership  can 
best  fulfill  its  duties,  pursuant  to 
Executive  Order  13057,  to  protect  the 
extraordinary  natural,  recreational,  and 
ecological  resources  in  the  Lake  Tahoe 
Region. 

DATES:  The  charter  renewal  is  effective 
June  23,  2000.  As  provided  by  law,  the 
charter  will  expire  24  months  from  the 
datp  nf  filint: 

FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson,  Forest  Supervisor, 
Lake  Tahoe  Basin  Management  Unit, 
telephone  (530)  573-2773. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisury  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  has 
rt  newed  the  charter  of  the  Lake  Tahoe 
Basin  Federal  Advisory  Committee.  The 
purpose  of  the  Committee  is  to  provide 
advice  to  the  Secretary  of  Agriculture 
and  to  the  Federal  Interagency 
Partnership  on  how  the  Partnership  can 
best  fulfill  its  duties  to  protect  the 
extraordinary  natural,  recreational,  and 
ecological  resources  in  the  Lake  Tahoe 
Region.  The  Partnership  was  established 
in  accordance  with  Executive  Order 
13057,  "Federal  Actions  in  the  Lake 
Tahoe  Region."  The  Secretary  has 
determined  that  the  work  of  the 
Committee  is  in  the  public  interest  and 
relevant  to  the  duties  of  the  Department 
of  Agriculture. 


The  Committee  will  meet  on  a 
quarterly  basis,  conduct  public  meetings 
to  discuss  management  strategies,  gather 
information  about  and  review  Federal 
agency  accomplishments,  and  prepare  a 
progress  report  ever\'  6  months  for 
submission  to  regional  Federal 
executives.  Three  members  of  the 
Committee  have  been  selected  as 
members-at-large.  The  others  have  been 
selected  to  represent  each  of  the 
following  interests:  Gaming, 
environmental,  national  environmental, 
ski  resorts.  North  Shore  economic/ 
recreation.  South  Shore  economic/ 
recreation,  resort  associations, 
education,  property  rights  advocates, 
science  and  research,  local  government, 
Washoe  Tribe,  State  of  California,  State 
of  Nevada,  Tahoe  Regional  Planning 
Agency,  labor,  and  transportation.  The 
Committee  Chair  will  be  recommended 
by  the  Committee  and  approved  by  the 
Secretary.  A  vacancy  on  the  Committee 
will  be  filled  in  the  manner  in  which 
the  original  appointment  was  made. 

The  Secretary  of  Agriculture  appoints 
the  members  to  the  Committee.  In  line 
with  USDA  policies,  equal  opportunity 
practices  are  followed  in  all 
appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  includes 
to  the  extent  practicable  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  persons  with 
disabilities,  and  senior  citizens. 

Dated:  June  12,  2000. 
Paul  W.  Fiddick, 

Assistant  Secretary  for  Administration. 
fFR  Doc.  00-18125  Filed  7-17-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  The  Klamath  Provincial 
Ad\  isory  Committee  will  meet  on  July 
27  and  2"8,  2000,  at  the  Northern 
California  Service  Center,  Training 
Rooms  2  and  3,  6101  Airport  Road, 
Redding,  California.  The  meeting  on 
Thursday,  July  27,  will  start  at  1  p.m. 


and  adjourn  at  5  p.m.  The  meeting  will 
reconvene  on  Friday.  July  28  at  8  a.m. 
and  will  adjourn  at  12  p.m.  Agenda 
items  for  the  meeting  include:  (1) 
Discussion  on  topics  of  general  interest 
to  the  PAC  (FERC  Relicensing,  an 
update  on  the  Shasta-Trinity  National 
Forest  Fire  Management  Strategy, 
Southern  Oregon  BLM  Wild  &  Scenic 
River  Plan);  (2)  Total  Maximum  Daily 
Loads  discussion  and  update;  and  (3) 
Public  Comment  Periods.  All  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  11263  N.  Hwy  3,  Fort 
Jones,  California  96032;  telephone  530- 
468-1281  (voice),  TDD  530-468-2783. 

Dated:  July  19,  2000. 
Constance  J.  Hendryx, 
PAC  Support  Staff. 
[PR  Doc.  00-18078  Filed  7-17-O0;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGPiCULTURE 

Natural  Resou-'ces  Conse.^, ation 
Service 

South  Chickamauga  Greet*  VVaie's'-'ed: 
Catoosa   Walker   Whrtfieta  Couniie&, 
Georgia   Bradiev  and  Hamilton 
Counties  Tennessee 

AGENCY:  Natural  Resources 
Conservation  Service.  U.S.D.A. 

ACTION:  Notice  of  a  Finding  Of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Pohcy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
South  Chickamauga  Creek  Watershed. 
Catoosa,  Walker,  Whitfied  Counties. 
Georgia  and  Bradley  and  Hamilton 
Counties.  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
Cosby.  State  Conservationist,  Natural 
Resources  Conservation  Service,  Federal 
Building.  STOP  200,  355  E.  Hancock 
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Avenue.  Athens.  Georgia  30601, 
telephone  (706)  546-2272. 
SUPPLEMENTAL  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Earl  Cosby.  State 
Consen,  ationist.  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  protect. 

The  project  purposes  are  watershed 
protection  and  improvement  of  water 
qualitv  The  planned  works  of 
improvement  include  animal  waste 
management  systems  and  accelearated 
pasture  and  cropland  treatment. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Cran  Upshaw  at  the  above  number. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovemment  consultation  with  State  and 
local  officials.) 

Earl  Cosby, 

State  Conservationist. 

Finding  of  No  Significant  Impact  for 
South  Chickamauga  Creek  Watershed, 
Catoosa.  Walker,  Whitfield  (ounties, 
GA;  Bradley  and  Hamilton  Counties, 
TN 

|uly  2000. 

Introduction 

The  South  Chickamauga  Creek 
Watershed  is  a  federally  assisted  action 
authorized  for  planjiing  under  Public 
Law  83-566,  the  Watershed  Protection 
and  Flood  Prevention  Act.  An 
environmental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  watershed  plan. 
This  assessment  was  conducted  in 
consultation  with  local.  State,  and 
Federal  agencies  as  well  as  with 
interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 


Department  of  Agriculture.  Natural 
Resources  Conservation  Service,  355 
East  Hancock  Avenue,  Athens,  Georgia 
30601. 

Recommended  Action 

This  docxunent  describes  a  plan  for 
Watershed  Protection  and  improvement 
of  water  qualitv  and  includes  measures 
for  the  control  of  agricultural  animal 
waste  related  pollution  and  reduction  of 
sediment  from  pasture  and  cropland. 
The  plan  reduces  excessive  animal 
waste  and  associated  nutrients  and 
bacteria  entering  waterways  from  about 
10  dairy,  43  poultry  and  159  beef 
operations.  The  plan  also  provides 
measures  to  reduce  nutrient  ninoff  and 
erosion  on  304  acres  of  cropland. 
Sedimentation  from  streambanks  and 
animal  walkways  will  be  substantially 
reduces  and  forage  quality  will  be 
improves  on  4,560  acres  of  pastureland. 
These  measures  will  be  accomplished 
by  providing  financial  and  technical 
assistance  through  a  local  sponsor. 

The  principal  project  measures  are  to: 

1.  Develop  and  install  approximately 
212  animal  waste  management  systems 
and  provide  enhanced  cover  to  4,560 
acres  of  pastureland  and  adjoining 
stream  banks  to  reduce  sedimentation, 
improve  water  quality  and  enhance 
forage  production.  These  practices  will 
include  all  or  parts  of  the  following: 
fencing,  cross  fencing  with  gates, 
alternative  livestock  water  supply  with 
piping  and  troughs,  stream  crossings, 
riparian  buffers,  animal  waste,  lagoons, 
flush  down  and  hose  dowTi  systems, 
solid  waste  separators,  heavy  use 
protection  areas,  solid  waste  stack 
facilities  and  dead  bird  composters  on 
10  dairy,  43  poultry  and  159  beef 
operations.  Conservation  management 
with  nutrient  and  grazing  land 
management  practices  will  be  used 
when  applying  animal  waste. 

2.  The  measures  will  be  planned  and 
installed  by  developing  long-term 
contracts  with  landowners. 

Effects  of  Recommended  Action 

Installation  of  animal  waste 
management  measures  and  grazing  land 
practices  will  reduce  offsite  nutrient, 
bacteria,  sediment  and  chemical 
damages  and  increase  utilization  of 
nutrients  onsite.  The  results  will  be  a 
significant  reduction  in  current 
impairments  to  the  area's  water  quality, 
biological  habitats,  recreational 
opportimities,  land  values  and 
improvement  of  long-term  productivity 
and  quality  of  pastureland  in  the 
watershed.  Installation  of  the  selected 
plan  will  also  provide  local  and  regional 
employment,  promote  r\iral  economic 
development  in  the  drainage  area,  and 


provide  long  term  natural  resoiu-ce 
protection  in  the  watershed. 

The  project  measures  will  reduce 
agricultural  related  nutrients,  bacteria 
and  sediment  entering  watershed 
streams,  the  South  Chickamauga  Creek 
and  Nickajack  Lake  in  Tennessee.  The 
project  will  also  minimize  the  impact  on 
surface  and  ground  water  quality  by: 
— Reducing  the  76  tons  of  nitrogen  and 

21  tons  of  phosphorus  from  animal 

waste  operations  delivered  aimually 

by  an  average  of  47% 
— Providing  a  significant  reduction  in 

the  amount  of  nitrates,  ammonia,  and 

bacteria  delivered  aimually  to  area 

waterways,  thus  improving  biological 

habitats,  recreational  opportunities, 

and  real  estate  values. 
— Reducing  the  45.835  tons  of  sediment 

from  streambanks  and  overgrazed 

pastureland. 

Grazing  land  practices  will  increase 
forage  productivity  through  improved 
management  and  utilizing  waste  more 
efficiently  This  will  reduce  stream 
enrichment  and  conserve  the  nutrients 
for  plant  production  The  proposed  plan 
will  also  encourage  and  promote  the 
agricultural  enterprises  in  the  watershed 
through  improved  efficiency. 

Wildlife  habitat  will  not  be  disturbed 
during  installation  of  animal  waste 
systems  and  grazing  land  practices.  No 
wetlands,  wildlife  habitat,  fisheries, 
prime  farmland,  or  cultural  resources 
will  be  destroyed  or  threatened  by  this 
project.  Some  1.251  acres  of  wetland 
and  wetland  type  wildlife  habitat  will 
be  improved.  Conversions  to  permanent 
vegetation  will  provide  a  more  diverse 
upland  game  habitat.  The  value  of 
woodland  habitat  will  not  decline. 
Fishery  habitats  will  also  be  maintained. 

No  endangered  or  threatened  plant  or 
animal  species  will  be  adversely 
affected  by  the  project. 

There  are  no  wilderness  areas  in  the 
watershed. 

Scenic  values  will  be  complemented 
with  improved  riparian  quality  and 
cover  conditions  resulting  from  the 
installation  of  conservation  animal 
waste  management  system  and  grazing 
land  practices. 

Alternatives 

Three  alternative  plans,  that  included 
25  combinations  of  systems  and 
practices,  was  considered  in  project 
planning.  No  significant  adverse 
enviroiunental  impacts  are  anticipated 
from  installation  of  the  selected 
alternative.  Also,  the  planned  action  is 
the  most  practical,  complete  and 
acceptable  means  of  protecting  the 
watershed  by  managing  animal  waste 
and  stabilizing  pasture  and  cropland. 


Consulta tion — Public  Participa tion 

Water  quality  concerns  in  the  South 
C:hickamauga  Creek  Watershed  were 
expressed  bv  local  citizens.  Soil  and 
Water  Conser\ation  Districts,  other 
regional  residents.  NRCS  personnel  in 
partnership  with  interagency  team 
members  from  the  Tennessee  Valley 
Authority  (TVA).  Georgia  Department  of 
Natural  Resources  (DNR)  and 
Environmental  Protection  Division 
(EPD)  made  a  watershed  assessment  and 
evaluated  existing  water  quality  data. 
The  team  determined  that  agricultural 
related  water  quality  problems  were 
negatively  affecting  the  watershed  and 
the  region's  air.  plant,  animal,  soil,  and 
water  resources.  With  these  concerns 
identified,  the  team  agreed  that  a 
holistic  approach  for  assistance  to 
operators  based  on  the  watershed 
approach  would  help  solve  the 
problems  The  Sponsors  requested 
NRCS  planning  assistance  under  PL- 
566  authority  for  a  watershed  protection 
plan. 

At  the  initiation  of  the  planning 
process,  meetings  were  held  with  key 
farmers  and  District  representatives 
from  the  watershed  area  to  discuss 
problem  identification,  conservation 
systems  and  PL-566  requirements.  A 
public  meeting  was  held  on  June  29, 
1999  to  scope  the  problems  and 
concerns  and  to  explain  impacts  of  the 
PL-566  program  initiatives  relative  to  a 
watershed  project  and  discuss  possible 
solutions.  Notice  of  the  meeting 
appeared  m  the  local  newspaper  and  on 
radio  for  several  weeks  prior  to  the  date. 
Door  to  door  verbal  invitations  were 
also  made.  One  hundred  eighty 
landowners,  operators  and  interested 
citizens  attended  the  meeting. 

NRCS  developed  an  interdisciplinar}', 
interagency  planning  team  to  work  with 
the  Sponsor,  landowners,  and  other 
interested  groups.  The  team  was 
compiled  of  specialists  from  NRCS, 
TVA.  Ga,  Cooperative  Extension 
Service.  EPD,  along  with  local  sponsors 
The  team  worked  in  the  watershed  area 
and  downstream  to  Nickajack  Lake,  to 
gain  insight  to  the  magnitude  of  the 
problems  and  possible  solutions. 
Several  meetings,  group  discussions, 
and  interviews  were  held  with  local 
planners,  individuals,  government 
officials  and  other  technical  experts 
Evaluations  and  alternative  solutions 
were  developed  with  the  Sponsor  and 
other  officials.  The  Recommended  Plan 
was  agreed  upon, 

^nothe^  public  meeting  was  held  in 
Rocksprings.  Georgia  on  March  21, 
2000.  Local  operators,  landowners  and 
citizens  attended  the  meeting.  The 
results  of  surveys,  studies,  field 
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investigations  and  the  Recommended 
Plan  were  presented.  The 
Recommended  Plan  was  agreed  upon  by 
those  in  attendance. 

In  April  2000.  representatives  of  the 
NRCS,  T\'A,  DNR,  and  otixer  officials 
evaluated  data  to  determine  the  quality 
and  quantity  of  resources  that  would  be 
impacted  by  selected  practices  and  to 
consider  possible  mitigation  measures. 
It  was  the  consensus  of  the  group  that 
an  Environmental  Impact  Statement 
(EIS)  was  not  needed  for  this  project. 
This  agreement  was  based  on  the  type 
of  practices  and  systems  planned  and 
that  each  would  be  installed  on 
previously  disturbed  land.  With  this 
consensus,  an  Environmental 
Assessment  (EA)  was  prepared 
accordingly. 

Upon  review  of  the  EA,  this  Finding 
of  No  Significant  Impact  (FONSI)  was 
prepared.  These  docimients  are  being 
distributed  to  all  concerned  agencies, 
groups,  and  interested  individuals.  A 
Notice  of  Availability  of  the  FONSI  is 
being  published  in  the  Federal  Register, 

Agency  consolidations  and  public 
participation  to  date  has  shown  no 
conflicts  with  the  implementation  of  the 
selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
adverse  local,  regional,  or  national 
impacts  on  the  environment.  Therefore, 
based  on  the  above  findings,  I  have 
determined  that  an  environmental 
impact  statement  for  the  recommended 
South  Chickamauga  Creek  Watershed 
Plan  is  not  required. 

Dated:  July  10.  2000. 
Ear!  Cosby. 
State  Conservationist. 
[FR  Doc.  00-17947  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[Docket  No.  A-580-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea:  Notice  of 
Extension  of  Time  Limrt  for  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  and  Partial 
Rescission  of  Administrative  Review. 


summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  seventh 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea.  The  period  of  review 
is  November  1,  1998,  through  October 
31, 1999.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Roimd  Agreements  Act'  We  are 
also  rescinding  the  review,  in  part,  in 
accordance  with  19  CFR  351.213(d)(3). 
EFFECTIVE  DATE:  July  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai  or  Gregory 
Campbell,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4087  or  482-2239, 
respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januar    1 ,  1995, 
the  effective  date  of  the  amer  Ji.ents 
made  to  the  Tariff  Act  of  193  u  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351. 
April  1999. 

Extension  of  Time  Limit  for  PreUminary 
Results 

Due  to  the  number  of  companies 
involved,  the  large  niunber  of 
tiansactions  and  the  significance  of 
outstanding  issues,  it  is  not  practicable 
to  complete  this  review  within  the  time 
limit  currentiy  mandated  (i.e.,  August  1, 
2000).  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act.  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  to  not  later  than  October  6,  2000. 

Partial  Rescission  of  Review 

On  November  30,  1999,  Allied  Tube 
and  Conduit  Corporation,  Sawhill 
Tubular  Division-Armco,  Inc.,  and 
Wheatiand  Tube  Company  (the 
petitioners)  requested  a  review  of,  inter 
alios,  Korea  Iron  and  Steel  Company, 
Ltd  (KISCO).  As  a  result,  an 
administrative  review  including  KISCO 
was  initiated  on  December  28,  1999, 
(see,  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  64  FR  72644  (December  28, 
1999)).  KISCQ  did  not  separately 
request  a  review. 
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On  June  15,  2000,  the  petitioners 
withdrew  their  request  for  a  review  of 
KISCO.  Section  351.213(d)(1)  of  our 
regulations  states  that: 

The  Secretary  will  rescind  an 
administrative  review  under  this  section,  in 
whole  or  in  part,  if  a  party  that  requested  a 
review  withdraws  the  request  within  90  days 
of  the  date  of  the  publication  of  notice  of 
initiation  of  the  requested  review. 

Section  351.213(d)(1)  of  our  regulations 
further  provides  that  we  may  extend 
that  deadline,  and  it  is  our  practice  to 
do  so,  where  it  is  reasonable,  i.e.,  where 
the  Department  has  not  expended 
considerable  time  and  resources,  and 
where  it  does  not  appear  that  the 
procedures  are  being  abused.  See,  e.g., 
Fresh  Kiwifniit  From  New  Zealand: 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  and 
Intent  To  Revoke  Order,  and  Rescission 
of  Antidumping  Duty  Administrative 
Review.  64  FR  45508  45509  (August  20, 
1999);  see  also,  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27317  (May  19,  1997).  In  this 
review,  the  petitioners  withdrew  their 
request  for  review  after  the  90-day 
deadline.  However,  since  the 
petitioners'  withdrawal  was  made 
before  the  review  had  progressed 
beyond  a  point  where  it  would  be 
unreasonable  to  rescind,  and  because 
KISCO  supports  the  petitioners'  request 
for  withdrawal,  we  find  that  rescinding 
the  review  with  respect  to  KISCO  would 
not  prejudice  any  party  to  the 
proceeding  and  would,  therefore,  be 
reasonable.  See,  e.g..  Glycine  From  the 
People's  Republic  of  China;  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  54406 
56607  (October  22,  1998).  Therefore,  in 
accordance  with  section  351.213(d)(1)  of 
our  regulations,  we  have  rescinded  the 
review  with  respect  to  KISCO  (see, 
Memorandum  to  Susan  Kuhbach  of  June 
27,  2000  on  Partial  Rescission  of 
Administrative  Review). 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  die  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.213(h)(2). 

Dated:  July  U,  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement. 

(FR  Doc.  00-18121  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-813] 

Certain  Preserved  Mushrooms  from 
India:  Notice  of  Rescission  in  Part  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Partial  Rescission  of 

Antidimiping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  timely 
request  from  the  petitioners  ^ ,  on  March 
30,  2000,  the  Department  of  Commerce 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  with 
respect  to  Agro  Dutch  Foods,  Ltd., 
Alpine  Biotech,  Ltd.,  Mandeep 
Mushrooms,  Ltd.,  Hindustan  Lever 
Limited  (formerly  Ponds  India,  Ltd.), 
Saptarishi  Agro  Industries,  Ltd., 
Techtran  Agro  Industries,  Ltd., 
Transchem,  Ltd.,  Premier  Mushroom 
Farms,  Flex  Foods,  Ltd.,  Weikfield  Agro 
Products,  Ltd.,  Dinesh  Agro  Products, 
Ltd.,  and  Himalya  International, 
covering  the  period  August  5,  1998, 
through  January  31,  2000. 

See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  65  FR  16875  (March  30,  2000). 
On  June  22,  2000,  the  petitioners  timely 
withdrew  their  request  for  review  of  the 
following  companies;  Alpine  Biotech, 
Ltd.,  Mandeep  Mushrooms,  Ltd., 
Saptarishi  Agro  Industries,  Ltd., 
Transchem,  Ltd.,  Premier  Mushroom 
Farms,  Flex  Foods,  Ltd.,  and  Dinesh 
Agro  Products,  Ltd. 

In  accordance  with  19  CFR 
351.213(d)(1),  die  Department  of 
Commerce  is  now  rescinding  this 
review,  in  part,  as  to  the  companies 
named  above  because  the  petitioners 
have  withdrawn  their  request  for  review 
and  no  other  interested  parties  have 
requested  a  review. 
EFFECTIVE  DATE:  July  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Dinah 
McDougall,  Import  Administration, 


'  The  petitioners  are  the  Coalition  for  Fair 
Preserved  Mushroom  Trade  which  includes  the 
American  Mushroom  Institute  and  the  following 
domestic  companies:  L.K.  Bowman,  Inc., 
Nottingham,  PA:  Modem  Mushrooms  Farms,  Inc., 
Toughkemamon,  PA:  Monterrey  Mushrooms,  Inc., 
Watson ville,  CA:  Mount  Laurel  Canning  Corp., 
Temple,  PA:  Mushrooms  Canning  Company, 
Kennett  Square,  PA;  Southwood  Farms,  Hockessin, 
DE;  Sunny  [)ell  Foods.  Inc.,  Oxford.  PA;  United 
Canning  Corp.,  North  Lima,  OH. 


International  Trade  .-Vdministration, 
U.S.  Department  of  (ioinmerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136  or  (202)  482-3773, 
respectively 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  19  CFR  Part  351  (1999). 

Background 

On  February  14,  2000,  the  Department 
published  in  the  Federal  Register  (65 
FR  7348)  a  notice  of  "Opportimity  To 
Request  Administrative  Review"  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  for  the 
period  August  5,  1998,  through  January 
31,  2000.  On  February  29,  2000,  die 
petitioners  requested  an  administrative 
review  of  the  above-referenced 
antidumping  duty  order  for  the  period 
August  5,  1998,  through  January  31, 
2000,  for  the  following  companies:  Agro 
Dutch  Foods,  Ltd.,  Alpine  Biotech,  Ltd., 
Mandeep  Mushrooms,  Ltd.,  Hindustan 
Lever  Limited  (formerly  Ponds  India, 
Ltd.),  Saptarishi  Agro  Industries,  Ltd., 
Techtran  Agro  Industries,  Ltd., 
Transchem,  Ltd.,  Premier  Mushroom 
Farms,  Flex  Foods,  Ltd.,  Weikfield  Agro 
Products,  Ltd.,  Dinesh  Agro  Products, 
Ltd.,  and  Himalya  International.  On 
March  30,  2000,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  with 
respect  to  these  companies  (65  FR 
16875). 

Recission  in  Part  of  Review 

On  June  22,  2000,  the  petitioners 
timely  withdrew  their  request  for  review 
with  respect  to  the  following 
companies:  Alpine  Biotech,  Ltd., 
Mandeep  Mushrooms,  Ltd.,  Saptarishi 
Agro  Industries,  Ltd.,  Transchem,  Ltd., 
Premier  Mushroom  Farms,  Flex  Foods, 
Ltd.,  and  Dinesh  Agro  Products,  Ltd. 
Section  351.213(d)(1)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  will  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  In  this  case,  the 
petitioners  have  withdrawn  their 
request  for  review  within  the  90-day 
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period.  No  other  interested  partv 
requested  a  review  with  respect  to  the 
named  companies  and  we  have  received 
no  other  submissions  regarding 
fietitioners'  withdrawal  of  their  request 
for  review.  Therefore,  we  are  rescinding, 
in  part,  this  review  of  the  antidumping 
duty  order  on  certain  preser\'ed 
mushrooms  from  India  as  to  the 
companies  name  above. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.213(d)(4). 

Dated:  July  11,2000. 

Richard  W.  Moreland, 

Dtputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-18120  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seat  for  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary  Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 

ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Hawaiian  Islands 
Hanipback  Whale  National  Marine 
i>iuiLtuary  (HIHWNMS  or  Sanctuary)  is 
seeking  applicants  for  the  vacant 
Commercial  Shipping  seat  on  its 
Sanctuary  Advisory  Council  (Council). 
A  member  is  chosen  based  upon  his  or 
her  particular  expertise  and  experience 
in  relation  to  the  seat  for  which  the 
individual  is  applying:  community  and 
professional  affiliations;  philosophy 
ro^arding  the  conservation  and 
mandgement  of  marine  resources;  and 
the  length  of  residence  in  the  area 
affected  by  the  Sanctuan,'.  The  applicant 
who  is  chosen  as  a  member  should 
expect  to  serve  a  2-year  term,  pursuant 
to  the  Council's  Charter. 

DATES:  Applications  are  due  by  July  28. 

2000 

ADDRESSES:  Application  kits  may  be 
obtained  from  Kellie  Araki  at  6700 
Kalanianaole  Hwv..  Suite  104. 
Hcnoiulu.  Hawaii  96825.  Completed 
applications  should  be  sent  to  the  same 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Kellie  .\raki  at  (808)  397-2651,  or 
keilie.araki@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 
HimVNMS  SAC  was  originally 
established  in  March  1996  (the  current 
SAC  was  selected  in  July  1998)  and  has 
a  broad  representation  consisting  of  25 
members.  The  SAC  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
management  agencies.  Native 
Hawaiians,  user  groups,  researchers, 
educators,  policy  makers,  and  other 
various  groups  that  help  to  focus  efforts 
and  attention  on  the  humpback  whale 
and  its  habitat. 

The  SAC  functions  in  an  advisory 
capacity  to  the  Sanctuar}'  Manager  and 
is  instrumental  in  helping  produce 
annual  operating  plans  and  reports  by 
identifying  education,  outreach, 
research,  long-term  monitoring,  resource 
protection  and  revenue  enhancement 
priorities.  The  SAC  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of  Hawaii's 
marine  programs  and  policies. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program) 
Dated:  July  12.  2000. 

Capt.  Ted  I.  Lillestolen. 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  00-18076  Filed  7-17-00;  8:45  am] 

BILLING  CODE  3510-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Inland  Waterways  Users  Board 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  or  request  for 
nominations. 


summary:  Section  302  of  Public  Law 
(PL)  9^-662  established  the  Inland 
Waterways  Users  board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  11  members  are 
appointed  by  the  Secretary  of  the  Army. 
This  notice  is  to  solicit  nominations  for 
six  (6)  appointments  or  reappointments 
to  two-year  terms  that  will  begin 
Januar\'  1.  2001. 

ADDRESSES:  Office  of  the  Assistant 
Secretarv-  of  the  .\rmy  (Civil  Works), 
Department  of  the  Army,  Washington, 
D.C.  20310-0103.  Attention:  Inland 
Waterways  Users  Board  Nominations 
Committee. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  W.  Westphal,  Assistant  Secretary 
of  the  Army  (Civil  Works),  (703)  697- 
8986. 

SUPPLEMENTARY  INFORMATION:  The 
selection,  service,  and  appointment  of 
Board  members  are  covered  by 
provisions  of  Section  302  of  PL  99-662. 
The  substance  of  those  provisions  is  as 
follows: 

a.  Selection.  Members  are  to  be 
selected  fix)m  the  spectnun  of 
commercial  carriers  and  shippers  using 
the  inland  and  intracoastal  waterways, 
to  represent  geographical  regions,  and  to 
be  representative  of  waterbome 
commerce  as  determined  by  commodity 
ton-miles  statistics. 

b.  Service.  The  Board  is  required  to 
meet  at  least  semi-annually  to  develop 
and  make  recommendations  to  the 
Secretary  of  the  Army  on  waterways 
construction  and  rehabilitation 
priorities  and  spending  levels  for 
commercial  navigation  improvements, 
and  report  its  recommendations 
annually  to  the  Secretary  and  Congress. 

c.  Appointment.  The  operation  of  the 
Board  and  appointment  of  its  memli)ers 
are  subject  to  the  Federal  Advisory 
Committee  Act  (PL  92-463,  as  amended) 
and  departmental  implementing 
regulations.  Members  serve  without 
compensation  but  their  expenses  due  to 
Board  activities  are  reimbursable.  The 
considerations  specified  in  section  302 
for  the  selection  of  the  Board  members, 
and  certain  terms  used  therein,  have 
been  interpreted,  supplemented,  or 
otherwise  clarified  as  follows: 

(1)  Carriers  and  Shippers 

The  law  uses  the  terms  "primary 
users  and  shippers."  Primary  users  has 
been  interpreted  to  mean  the  providers 
of  transportation  services  on  inland 
waterways  such  as  barge  or  towboat 
operators.  Shippers  has  been  interpreted 
to  mean  the  purchasers  of  such  services 
for  the  movement  of  commodities  they 
own  or  control.  Individuals  are 
appointed  to  the  Board,  but  they  must 
be  either  a  carrier  or  shipper,  or 
represent  a  firm  that  is  a  carrier  or 
shipper.  For  that  purpose  a  trade  or 
regional  association  is  neither  a  shipper 
or  primary  user. 

(2)  Geographical  Representation 

The  law  specifies  "varous"  regions. 
For  the  purpose  of  selecting  Board 
members,  the  waterways  subjected  to 
fuel  taxes  and  described  in  PL  95-502, 
as  amended,  have  been  aggregated  into 
six  regions.  They  are  (1)  the  Upper 
Mississippi  River  and  its  tributaries 
above  the  mouth  of  the  Ohio;  (2)  the 
Lower  Mississippi  River  and  its 
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tributaries  below  the  mouth  of  the  Ohio 
and  above  Baton  Rouge;  (3)  the  Ohio 
River  and  its  tributaries;  (4)  the  Gulf 
Intxacoastal  Waterway  in  Louisiana  and 
Texas,  (5)  the  Gulf  Lntracoastal 
Waterway  east  of  New  Orleans  and 
associated  fuel-taxed  waterways 
including  the  Tennessee- Tobigbee,  plus 
the  Atlantic  lntracoastal  Waterway 
below  Norfolk;  and  (6)  the  Columbia- 
Snake  Rivers  System  and  Upper 
Willamette.  The  intent  is  that  each 
region  shall  be  represented  by  at  least 
one  Board  member,  with  the 
representation  determined  by  the 
regional  concentration  of  the 
individual's  traffic  on  the  waterways. 

(3)  Commodity  Representation 

Waterway  commerce  has  been 
aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  These  categories  are  (1) 
Farm  and  Food  Products:  (2)  Coal  and 
Coke;  (3)  Petroleum.  Crude  and 
Products;  (4)  Minerals,  Ores,  and 
Primary  Metals  and  Mineral  Products; 

(5)  Chemicals  and  Allied  Products;  and 

(6)  All  other.  A  consideration  in  the 
selection  of  Board  members  will  be  that 
the  commodities  carried  or  shipped  by 
those  individuals  or  their  firms  wrill  be 
reasonably  representative  of  the  above 
commodity  categories. 

D.  Nomination.  Reflecting  preceding 
selection  criteria,  the  current 
representation  by  the  six  (6)  Board 
members  whose  terms  expire  December 
31,  2000.  is  one  member  representing 
region  1 .  two  members  representing 
region  3,  one  member  representing 
region  4,  one  member  representing 
region  5,  and  one  member  representing 
region  6.  Also,  these  Board  members 
represent  four  carriers  and  two  shipper/ 
carriers. 

Four  (4)  of  the  six  members  whose 
terms  expire  December  31,  2000,  are 
eligible  for  reappointment.  Nominations 
to  replace  Board  members  whose  terms 
expire  December  31,  2000,  may  be  made 
by  individuals,  firms  or  associations. 
Nominations  will: 

(1)  State  the  region  to  be  represented; 

(2)  State  whether  the  nominee  is 
representing  carriers,  shippers  or  both; 

(3)  Provide  information  on  the 
nominee's  personal  qualifications; 

(4)  Include  the  commercial  operations 
of  the  carrier  and/or  shipper  with  whom 
the  nominee  is  affiliated.  This 
commercial  operations  information  will 
show  the  actual  or  estimated  ton-miles 
of  each  commodity  CEirried  or  shipped 
on  the  inland  waterways  system  in  a 
recent  year  (or  years)  using  the 
waterway  regions  and  commodity 
categories  previously  listed. 
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Nominations  received  in  response  to 
last  year's  Federal  Register  notice, 
published  on  Julv  29.  1999.  have  been 
retained  for  consideration. 
Renomination  is  not  required  but  may 
be  desirable. 

Deadline  for  Nominations.  All 
nominations  must  be  received  at  the 
address  shown  above  no  later  than 
August  31,  2000. 

John  A.  Hall, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  00-18063  Filed  7-17-00;  8:45  am] 

BiLurMi  cooe  itio-os-m 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request. 

SUMMARY:  The  Energy  Information 

Administration  (ElA)  is  soliciting 

conunents  on  the  proposed  new  Form 

EIA-905.  "Monthly  Natural  Gas  Biller 

Survey  ." 

DATES:  Written  comments  must  be 

submitted  on  or  before  September  18, 

2000.  If  you  anticipate  difficulty  in 

submitting  comments  within  that 

period,  contact  the  person  listed  below 

as  soon  as  possible. 

ADDRESSES:  Send  comments  to  Roy 

Kass,  El-44,  Form  ElA-905,  Forrestal 

Building,  U.S.  Department  of  Energy, 

Washington.  DC.  20585.  Alternatively, 

Roy  Kass  may  be  reached  by  phone  at 

202-586-4790,  by  e-mail 

nathaniel.kass@eia.doe.gov,  or  by  FAX 

at  202-586-4420. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 

copies  of  the  form  and  instructions 

should  be  directed  to  Roy  Kass  at  the 

address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

ni.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  No.  93-275,  15 
U.S.C.  761  et  seq.)  and  the  Department 
of  Energy  Organization  Act  (Pub.  L.  No. 
95-91.  42  U.S.C.  7101  et  seq.)  require 
the  Energy  Information  Administration 
(ElA)  to  carry  out  a  centralized, 


comprehensive,  and  unified  energy 
information  program  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energ\' 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands 

The  EL\.  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA  .\ny 
comments  received  help  the  FAA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
ELA  will  later  seek  approval  bv  the 
Office  of  Management  and  Budget 
(0MB)  of  the  collections  under  Section 
3506(c)  of  the  Paperwork  Reduction  Act 
of  1995. 

ELA's  coverage  of  prices  paid  for 
natiu-al  gas  is  declining  as  customers 
choose  to  purchase  gas  from  alternative 
supplies  rather  than  the  traditional  local 
distribution  companies.  The  coverage  of 
residential  and  commercial  natural  gas 
prices  is  expected  to  continue  declining 
as  the  result  of  customer  choice 
programs  Data  requirements  were 
established  to  assess  the  gas  industry's 
performance.  (See  http:// 
www.eia.doe.gov/oiljgas/naturaI_gas/ 
ng2/ng2main.html  for  more  information 
on  the  data  requirements.)  The  data 
requirements  were  developed  with 
careful  consideration  of  the  public 
policy  and  economic  issues  through  a 
series  of  focus  groups  conducted  by  EIA 
with  representatives  from  the  natural 
gas  industry,  state  and  Federal 
government  representatives,  and  others. 

n.  Current  Actions 

The  proposed  survey  will  collect 
monthly  billing  data,  specifically  the 
volume  of  natural  gas  sold  and 
distributed  (in  therms),  heat  content  (in 
Btu  per  cubic  feet),  and  price 
components  of  natural  gas  (including 
commodity,  taxes,  distribution,  and 
other  charges),  and  number  of  customers 
by  sector  (residential  and  commercial). 

The  data  will  be  collected  from  local 
distribution  companies,  marketers,  and 
billing  agents  that  bill  for  natural  gas 
sold  and/or  delivered  in  deregulated 
states.  The  data  will  be  incorporated 
and  used  in  EIA's  monthly  and  annual 
natural  gas  publications.  The  data  will 
also  be  used  in  EIA's  modeling  and 
analytic  efforts,  and  to  answer  questions 
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from  P'edera!  policy  makers.  Congress 
and  the  general  public. 

Submission  of  the  data  will  be 
mandaton-  under  Section  13(b)  of  the 
Federal  Energy  Administration  Act  of 
1974  (FEA  Act)  (Pubic  Law  93-275),  as 
amended.  The  information  collected  on 
this  questionnaire  will  be  kept 
c  infidential  and  not  disclosed  to  the 
public  to  the  extent  that  it  satisfies  the 
criteria  for  exemption  under  the 
Freedom  of  Information  Act. 

EIA  will  begin  cognitive  testing  of  20 
respondents  and  field  testing  of  over 
200  LDCs  and  marketers  in  select  states 
in  August  2000.  Information  from 
respondents  acquired  through  pretesting 
will  be  considered  in  the  development 
of  the  collection  instrument. 

Ill  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  D.  The 
foUovdng  are  provided  to  assist  in  the 
preparation  of  comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility'  Practical  utility  is 
drtfined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agencv's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  6 
hours  per  response.  The  estimated 
biu-den  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  disclose  and 
provide  the  information.  In  your 
opinion,  how  accurate  is  this  estimate? 

D  The  agency  estimates  that  the  only 
costs  to  the  respondents  are  for  the  time 
It  will  take  them  to  complete  the 
collection.  Will  respondents  incur  start- 
up costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance. 
and  purchase  of  services  associated  with 
the  information  collection' 

E  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  method(s)  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
No.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  D.C.  July  11.  2000. 
Jay  H.  Casselbeiry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(PR  Doc.  00-18086  Filed  7-17-O0;  8:45  am] 

BILUNG  CODE  6450-01-1' 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Energy  Information 

Administration  (ELA)  is  soliciting 
comments  concerning  the  proposed 
three-year  extension  of  the  Forms  EIA- 
1605,  "Voluntary  Reporting  of 
Greenhouse  Gases."  (long  version)  and 
the  Form  EL\-1605EZ,  "Voluntary 
Reporting  of  Greenhouse  Gases,"  (short 
version). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  18, 
2000.  If  you  anticipate  difficulty  in 
submitting  comments  within  that 
period,  contact  the  person  listed  below 
as  soon  as  possible. 

ADDRESSES:  Send  comments  to  Stephen 
E.  Calopedis,  Energy  Information 
Administration,  Office  of  Integrated 
Analysis,  EI-81,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  D.C. 


20585.  Alternatively,  Stephen  E. 
Calopedis  may  be  reached  by  phone  at 
(202)  586-1156,  by  e-mail: 
stephen.calopedis@eia.doe.gov,  or  by 
FAX:  (202)  586-3045. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Stephen  E. 
Calopedis  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  No.  93-275,  15 
U.S.C.  761  et  seq.)  and  the  Department 
of  Energy  Organization  Act  (Pub.  L.  No. 
95-91,  42  U.S.C.  7101  et  seq.)  require 
the  Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  imified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjtmction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  of  the  collections  under  Section 
3507(h)(1)  and  3506  (c)  of  the 
Paperwork  Reduction  Act  of  1995. 

The  Volimtary  Reporting  of 
Greenhouse  Gases  collections  are 
conducted  pursuant  to  Section  1605(b) 
of  the  Energy  Policy  Act  of  1992  (Pub. 
L.  102-486,  42  U.S.C.  13385)  imder 
General  Guidelines  (DOE/PO-0028). 
These  forms  are  designed  to  collect 
voluntarily  reported  data  on  greenhouse 
gas  emissions,  achieved  reductions  of 
these  emissions,  and  increased  carbon 
fixation.  Further,  the  forms  support 
President  William  [.  Clinton's  1993 
Climate  Change  Action  Plan,  by 
collecting  information  on  commitments 
to  reduce  greenhouse  gas  emissions  and 
to  sequester  carbon  in  future  years, 
including  the  progress  made  toward 
meeting  those  conmiitments. 
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n  Current  Actions 

This  request  is  for  public  comments 
on  a  proposed  extension  to  an  existing 
collection.  The  actions  will  include  an 
extension  from  the  currently  approved 
0MB  expiration  dates  of  the  Form  EIA- 
1605  and  EIA-1605EZ  (from  May  31, 
2001  to  May  31,  2004)  i.e..  three-year 
extension. 

ni.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average: 

1.  Form  EIA-1605  (long  version):  40 
hours  per  response 

2.  Form  EIA-1605EZ  (short  version): 
4  hours  per  response 

The  estimated  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose  and  provide  the  information. 
Please  comment  on  the  accuracy  of  the 
estimate. 

D.  The  agency  estimates  that  the  only 
costs  to  the  respondents  are  for  the  time 
it  will  take  them  to  complete  the 
collection.  Please  comment  if 
respondents  will  incur  start-up  costs  for 
reporting,  or  any  recurring  annual  costs 
for  operation,  maintenance,  and 
purchase  of  services  associated  with  the 
information  collection. 

E.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 


If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  potential  user: 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1) 
and  3506  (c)  of  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  No.  104-13.  44  U.S.C. 
Chapter  35). 

Issued  in  Washington,  D.C.  July  11,  2000. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(FR  Doc.  00-18087  Filed  7-17-00;  8:45  am] 
BILLING  CODE  645(M)1-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2016-044] 

City  ot  Tacoma;  Notice  of  Extension  of 
Time  To  File  Motions  To  Intervene  and 
Protests,  and  Comments,  Final  Terms 
and  Conditions  Recommendations 
and  Prescriptions 

July  12,  2000. 

By  letter  dated  July  12.  2000,  Martha 
Bean,  mediator  working  with  the  City  of 
Tacoma  and  other  parties  on  the 
relicensing  of  the  Cowlitz  River  Project, 
filed  on  behalf  of  federal,  state,  and 
local  agencies  and  the  City  of  Tacoma, 
a  request  for  an  extension  of  time  to  file 
protests  and  motions  to  intervene,  and 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions,  in  the 
above-docketed  project.  Upon 
consideration,  notice  is  hereby  given 
that  an  extension  of  time  for  the  filing 
of  protests  and  motions  to  intervene, 
and  final  comments,  recommendations, 
terms  and  conditions,  and  prescriptions 
is  granted  to  and  including  August  15, 
2000. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-18066  Filed  7-17-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
tor  a  New  License 

July  12,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2194. 

c.  Date  Filed:  June  30,  2000. 

d.  Submitted  By:  FPL  Energy  Maine 
Hydro  LLC-current  licensee. 

e.  Name  of  Project:  Bar  Mills 
Hydroelectric  Project. 

/.  Location:  On  the  Saco  River  near  the 
towns  of  Hollis  and  Buxton,  in  York 
County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Frank  H.  Dunlap, 
FPL  Energy  Maine  Hydro  LLC,  150  Main 
Street,  Lewiston,  ME  04240  (207)  771- 
3534. 

/.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

;.  Effective  date  of  current  license:  July 
1.  1955. 

k.  Expiration  date  of  current  license: 
Jime  30,  2005. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  25-foot-high,  400-foot- 
long  concrete  dam  and  spillway  section 
topped  with  6.75-foot-high  steel  hinged 
flashboards;  (2)  a  263-acre  reservoir  at  a 
normal  pool  elevation  of  148.5  feet  msl; 
(3)  a  725-foot-long  power  canal;  (4)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
4.000  kW,  (5)  a  short  38-kV  transmission 
line;  and  (6)  other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  June  30,  2003. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-18067  Filed  7-17-00;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  Subsequent  License 

July  12,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  All  Application  for  a  Subsequent 
License. 
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b.  Project  So.:  7264. 

c.  Dated  Filed:  June  19,  2000. 

d.  Submitted  By:  Fox  River  Paper 
Company,  and  N.E.W.  Hydro,  Inc. — 
current  licensees. 

e.  Name  of  Project:  Middle  Appleton 
Dam  Hydroelectric  Project. 

/.  Location:  On  the  Fox  River  in  the 
i;ity  of  Appleton,  Outagamie  County, 
Wisconsin.  The  project  does  not  utilize 
federal  lands. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Linda  D. 
Mitchell,  Mead  &  Hunt,  Inc.,  6501  Watts 
Road.  Madison,  WI  53719,  (608)  273- 
6380. 

i.  FERC  Contact:  Tom  E>ean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

/.  Effective  date  of  current  license:  July 
1,  1955. 

k.  Expiration  date  of  current  license: 
June  30,  2005. 

/  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities;  (1)  A  10-foot-high.  372-foot- 
long  concrete  dam  with  16  Taintor 
gates;  (2)  a  35.5-acre  reservoir  with  a 
normal  pool  elevation  of  721.37  feet 
rasl;  (3)  a  100-foot-wide,  1,700- foot-long 
power  canal  (West's  Canal):  (4)  Mill 
powerhouses  1,  2.  and  3  containing  two 
240-kW  generators,  four  140-kW 
gt'nerators.  and  one  150-kVV  generator, 
respectively,  with  a  total  installed 
rapacity  of  1.1 90  kW;  (5)  a  taih-ace;  (6) 
other  appurtenances. 

m  Each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
(Commission  at  least  24  hours  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  June  30,  2003. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-18068  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  571 7-01 -« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6837-9] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Notice  of 
Supplemental  Distribution  of  a 
Registered  Pesticide  Product 

agency:  Environmental  Protection 
.\gency  (EPA J. 
action:  Notice. 

summary:  In  compliance  vdth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 


that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Notice  of  Supplemental 
Distribution  of  a  Registered  Pesticide 
Product.  (EPA  ICR  No.  0278.07,  OMB 
No.  2070-0044).  The  ICR,  which  expires 
on  September  30.  2000  and  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument  The  Agency  is  requesting 
that  OMB  renew  approval  of  the  ICR  for 
a  three  year  period. 
DATES:  Addition  comments  may  be 
submitted  on  or  before  August  17.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  bv  phone  at  202-260- 
2740,  or  via  e-mail  at 
"farmer.sandy@epa.gov",  or  using  the 
address  indicated  below.  Please  refer  to 
EPA  ICR  No.  0278.07  and  OMB  Control 
No   2070-0044. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0278.07  and  OMBXontrol 
No.  2070-0044,  to  the  following 
addresses;  Ms.  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460:  and  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention;  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington,  DC 
20503. 

SUPPLEMENTARY  INFORMATION:  Title: 
Notice  of  SuppiementaJ  Distribution  of 
a  Registered  Pesticide  Product  (EPA) 
ICR  No.  0278.07;  OMB  Control  Na 
2070-0044)  expiring  on  September  30, 
2000.  This  is  a  request  to  renew  a 
currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

Abstract:  This  collection  activity 
provides  the  Agency  with  notification  of 
supplemental  registration  of  distributors 
of  pesticide  products.  The 
Environmental  Protection  Agency  (EPA, 
the  Agency)  is  responsible  for  the 
regulation  of  pesticides  as  mandated  by 
the  Federal  Insecticide,  Fxmgicide  and 
Rodenticide  Act  (FIFRA),  as  amended. 
Section  3(3)  of  FIFRA  allows  pesticide 
registrants  to  distribute  or  sell  a 
registered  pesticide  product  under  a 
different  name  instead  of  or  in  addition 
to  his  own.  Such  distribution  and  sale 
is  termed  "supplemental  distribution" 
and  the  product  is  termed  "distributor 
product."  EPA  requires  the  pesticide 
registrant  to  submit  a  supplemental 
statement  (EPA  Form  8570-5)  when  the 
registrant  has  entered  into  an  agreement 
with  a  second  company  that  will 
distribute  the  registrant's  product  under 


the  second  company's  name  and 
product  name.  Since  the  last  approval, 
EPA  has  not  changed  the  substance  or 
the  method  of  collection  for  this 
activity. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  biu-den  for 
this  collection  of  information  is 
estimated  to  average  15  minutes  per 
response.  Under  the  PRA,  "burden" 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  For  this  collection  it  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  ICR 
provides  a  detailed  explanation  of  this 
estimate,  which  is  only  briefly 
siunmarized  in  this  notice.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  December 
29, 1999  (64  FR  73040).  No  comments 
were  received  on  this  ICR  during  the 
comment  period.  The  following  is  a 
smnmary  of  the  estimates  taken  from  the 
ICR: 

Respondents/Affected  Entities: 
Pesticide  Registrants. 

Estimated  Number  of  Respondents: 
5000. 

Frequency  of  Response:  As  needed 
per  event. 

Estimated  total  number  of  responses 
for  each  respondent:  1 . 

Estimated  Total  Annual  Burden: 
1,250  hours. 

Estimated  Total  Annualized  Costs: 
$118,350. 

Changes  in  Burden  Estimates:  The 
total  burden  associated  with  this  ICR 
has  decreased  from  1,500  hours  in  the 
1997  ICR  to  1,250  for  this  ICR.  This 
adjustment  represents  an  improved 
estimate  of  the  volume  of  responses 
received  by  the  Agency.  According  to 
the  procedures  prescribed  in  5  CFR 
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1320.12,  EPA  has  submitted  this  ICR  to 
0MB  for  review  and  approval.  Any 
comments  related  to  the  renewal  of  this 
ICR  should  be  submitted  within  30  days 
of  this  notice,  cis  described  above. 

Dated:  July  13,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  00-18107  Filed  7-17-00;  8:45  am] 

BILLING  CODE  iSSCr  SO-  U 


ENVIRONMEhfTAL  PROTECnON 
AGENCY 

rFRL-6838-6] 

Notice  of  Availability,    Understanding 
and  Accounting  for  Mettiod  Variability 
in  WET  Applications  Under  tne  NPDES 
Program" 

agency:  Environmental  Protection 

.\.•^'n(  V  (EPA). 

ACTION:  Notice  of  availability  of 

document. 

SUMMARY:  On  June  30.  2000,  EPA  issued 
the  final  document,  entitled 
"Understanding  and  Accoimting  for 
Method  Variability  in  Whole  Effluent 
Toxicity  (WET)  Applications  Under  the 
NPDES  Program"  in  response  to 
questions  on  WET  test  method 
variability.  WET  applications  are 
implemented  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Program. 

DATES:  Final  document  issued  June  30, 
2000. 

ADDRESSES:  A  copy  of  the  final 
document  and  supporting  documents 
including  the  public  comments  received 
by  EPA  on  the  July  26,  1999  draft 
document  are  available  for  review  at  the 
EPAs  Water  Docket,  Room  EB57,  401  M 
Street,  S.W..  Washington,  D.C.  20460. 
For  access  the  Docket  materials,  call 
(202)  260-3027  between  9  a.m.  and  3:30 
p.m.  Eastern  Time  for  an  appointment. 

The  complete  text  of  this  Federal 
Register  notice  and  "Understanding  and 
Accounting  for  Method  Variability  in 
Whole  Effluent  Toxicity  (WET) 
Applications  Under  the  NPDES 
Program"  may  be  viewed  or 
downloaded  on  the  Internet  at  http:// 
i\-ww  epo  ^ov/owm/nprlp^  htm. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  on  this  document, 
contact  Debra  Denton,  (415-744-1919) 
or  Laura  Phillips  (202-260-9522).  Water 
Permits  Division,  (4203),  USEPA,  Office 
of  Wastewater  Management,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20460.  Copies  of  the 
document  may  be  requested  from  the 
Office  of  Water's  Resoiut:e  Center  at 
(202-260-1827)  or  by  contacting  the 


National  Center  for  Environmental 
Publications  and  Information  (NCEPI)  at 
(513-489-8190). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Whole  Effluent  Toxicity  (WET) 
approach  to  protection  of  water  quality 
is  the  focus  of  this  document.  In  1989, 
EPA  defined  whole  effluent  toxicity  as 
"the  aggregate  toxic  effect  of  an  effluent 
measured  directly  by  an  aquatic  toxicity 
test."  At  the  same  time,  EPA 
promulgated  regulations  requiring 
NPDES  permit  limitations  for  WET 
under  certain  circumstances.  [54  FR 
23868  at  23895,  June  2,  1989).  Aquatic 
toxicity  tests  are  laboratory  experiments 
that  measiu^  the  biological  effect  (e.g., 
growrth,  survival,  and  reproduction)  of 
effluents  or  receiving  waters  on  aquatic 
organisms.  In  aquatic  toxicity  tests, 
groups  of  organisms  of  a  particular 
species  are  held  in  test  chambers  and 
exposed  to  different  concentrations  of 
an  aqueous  test  sample,  for  example,  a 
referenc^Jtoxicant,  an  effluent,  or  a 
receiving  water.  Observations  are  made 
at  predetermined  exposure  periods.  At 
the  end  of  the  test,  the  responses  of  test 
organisms  are  used  to  estimate  the 
effects  of  the  toxicant  or  effluent.  In  the 
early  1980s,  EPA  pubhshed  methods 
(USEPA  1985,  1988,  1989)  for 
estimating  the  short-term  acute  and 
chronic  toxicity  of  effluents  and 
receiving  waters  to  freshwater  and 
marine  organisms. 

Effect  of  This  Document 

EPA  is  providing  this  document  to 
clarify  several  issues  regarding  WET 
variability  and  reaffirm  EPA's  earlier 
guidance  and  recommendations 
published  in  the  Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control  (TSD,  USEPA  1991). 
Today's  document  is  intended  to 
provide  NPDES  regulatory  authorities 
and  all  stakeholders,  including 
permittees,  with  guidance  and 
recommendations  on  how  to  understand 
and  account  for  measurement  variability 
in  WET  testing. 

Three  Goals  of  Today's  Document 

Today's  docxunent  describes  three 
goals  EPA  has  defined  to  address  issues 
surrounding  WET  variability.  In 
addition,  the  docxunent  is  intended  to 
satisfy  the  requirements  of  a  settlement 
agreement  to  resolve  litigation  over 
rulemaking  to  standardize  WET  testing 
procedures.  These  three  goals  are: 

1 .  To  quantify  the  variability  of  the 
promulgated  test  methods  and  report  a 
coefficient  of  variation  (CV)  as  a 
measure  of  test  method  variability. 


2.  To  evaluate  the  statistical  methods 
described  in  the  Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control  (TSD)  for  determining 
the  need  for  and  deriving  WET  permit 
conditions. 

3.  To  suggest  guidance  for  regulatory 
authorities  on  approaches  to  address 
and  to  minimize  test  method  variability. 
In  addition,  the  document  is  intended  to 
provide  guidance  to  regulatory 
authorities,  permittees,  and  WET  testing 
laboratories  on  conducting  the 
biological  and  statistical  methods  and 
evaluating  test  effect  concentrations. 

Principal  Conclusions 

The  principal  conclusions  of  this 
docxunent  in  response  to  the  three 
document  goals  follow. 

Evaluation  of  Test  Method  Variability 

•  Comparisons  of  WET  method 
precision  with  method  precision  for 
analytes  commonly  limited  in  NPDES 
permits  demonstrate  that  the  variability 
of  the  promulgated  WET  methods  is 
wdthin  the  range  of  variability 
experienced  in  other  types  of  analyses. 
Several  researchers  also  noted  that 
method  performance  improves  when 
prescribed  methods  are  followed  closely 
by  experienced  analysts. 

•  llie  docxunent  provides  interim 
CVs  for  promulgated  WET  methods  in 
Appendix  A  of  the  final  document 
pending  completion  of  between- 
laboratory  studies,  which  may  affect 
these  interim  CV  estimates. 

Evaluation  of  Approach  To  Incorporate 
Test  Method  Variability 

•  EPA's  Technical  Support  Document 
for  Water  Quality-based  Toxics  Control 
(TSD)  presents  guidance  for  developing 
effluent  limits  that  appropriately  protect 
water  quality,  regarding  both  effluent 
variabiUty  euid  analytical  variability, 
provided  that  the  WET  criteria  and 
waste  load  allocation  (WLA)  are  derived 
correctly. 

•  EPA's  analysis  of  data  gathered  in 
the  development  of  today's  docximent 
indicates  that  the  TSD  approach 
appropriately  accounts  for  both  effluent 
variability  and  method  variability.  EPA 
does  not  accept  that  a  reasonable 
alternative  approach  is  available  to 
determine  a  factor  that  would  discoxmt 
the  effects  of  method  variability  in  TSD 
procedxues  based  on  CVs  because  the 
approach  would  not  assxue  adequate 
protection  of  water  quality. 

Development  of  Guidance  to  Regulatory 
Authorities 

•  EPA  recommends  that  NPDES 
permitting  authorities  implement  the 
statistical  approach  as  described  in  the 
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TSD  to  evaluate  effluent  and  to  derive 
WET  limits  or  monitoring  triggers. 

•  EPA  recommends  that  NPDES 
permitting  authorities  calculate  the 
facility-specific  CVs  using  point 
estimate  techniques  to  determine  the 
need  for  and  to  derive  a  permit  limit  for 
WET,  even  if  self-monitoring  data  are  to 
be  determined  using  hypothesis  testing 
techniques,  for  example,  to  determine  a 
"no  effect  concentration  (NOEC)".  The 
document  describes  such  facility- 
specific  calculation  procedures. 

Additional  Recommendations  and 
Guidance 

This  document  also  provides 
recommendations  and  guidance  on 
minimizing  variability  in  three  specific 
areas  in  order  to  generate  sound  W^ET 
test  results:  (1)  Obtaining  a 
representative  effluent  sample;  (2) 
conducting  the  toxicity  tests  properly  to 
generate  the  biological  endpoints;  and 
(3)  conducting  the  appropriate  statistical 
analysis  to  determine  the  effect 
concentrations  (IC25,  NOEC).  If  these 
recommendations  are  addressed,  the 
reliability  of  the  test  endpoint  values 
should  improve. 

•  Permitting  authorities  should 
design  a  sampling  program  that  collects 
representative  effluent  samples  to  fully 
characterize  effluent  variability  for  a 
specific  facility  over  time. 

•  Permitting  authorities  should 
ensure  proper  application  of  WHET 
statistical  procedures  and  test  methods. 

•  EPA  recommends  that  NPDES 

pf  rmittint^  authorities  incorporate  both 
ihe  upper  and  lower  bounds  using  the 
jiercent  minimum  significant  difference 
(PMSD)  to  control  and  to  minimize 
within-test  method  variabilitv  ard 
increase  test  sensitivity.  To  achieve  the 
PMSD  upper  bound,  either  the 
replication  should  increase  or  within- 
test  method  variability  should  decrease, 
(ir  both. 

•  EPA  recommends  that  WET  testing 
laboratories  maintain  control  charts  for 
PMSD  and  the  control  mean  and  report 
the  PMSD  with  al!  WET  test  results. 

•  N'PDES  permitting  authorities 
should  develop  a  quality  control 
checklist  to  assist  in  evaluating  and 
interpreting  toxicity  test  results. 

•  EPA  recommends  that  permitting 
authorities  and  laboratories  participate 
in  the  National  Environment  Laboratory 
Accreditation  Program  and  conduct 
routine  performance  audit  inspections 
to  evaluate  laboratory  performance. 

Dated:  luly  12.  2000. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
'FR  Doc,  00-18102  Filed  7-17-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6837-8] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act  Butler 
Mine  Tunnel  De  Minimis  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  fof  public 

comment. 

SUMMARY:  In  accordance  with  section 
122li)(l)  of  CERCLA,  42  U.S.C. 
9622(i)(l),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Butler  Mine  Tunnel 
Superfund  Site  in  Pittston  Township, 
Luzerne  County,  Pennsylvania.  The 
administrative  settlement  was  signed  by 
the  United  States  Enviroiunental 
Protection  Agency,  Region  Hi's  Regional 
Administrator  on  Jime  2,  2000,  and  is 
subject  to  review  by  the  public  pursuant 
to  this  document.  The  agreement  has 
been  approved  by  the  Attorney  General, 
United  States  Department  of  Justice  or 
her  designee. 

The  Environmental  Protection  Agency 
is  proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  section  122(g)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended.  (CERCLA),  42 
U.S.C.  9622(gJ.  This  proposed 
settlement  is  intended  to  resolve  the 
liability  imder  CERCLA  of  one  de 
minimis  party  for  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Butler  Mine  Timnel  Superfund  Site, 
Pittston  Tovsmship,  Luzerne  County, 
Peimsylvania. 

The  City  of  College  Park,  a 
municipality,  is  the  Settling  Party  who 
has  executed  binding  certifications  of  its 
consent  to  participate  in  this  settlement. 
This  party  has  agreed  to  pay  $4,000  to 
the  United  States  Environmental 
Protection  Agency  subject  to  the 
contingency  that  the  Environmental 
Protection  Agency  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  docimaent. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice.  EPA  will 
receive  written  comments  relating  to  the 
proposed  settlement.  EPA  will  consider 
all  comments  received  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 


EPA's  response  to  any  vmtten 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  PA  19103. 
DATES:  Comments  must  be  provided  on 
or  before  August  17,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103,  and 
should  refer  to:  In  Re:  Butler  Mine 
Tunnel  Superfund  Site.  Pittston 
Township.  Luzerne  County. 
Pennsylvania.  U.S.  EPA  Docket  No. 
CERC-DEM-2000-01.  The  proposed 
settlement  agreement  is  available  for 
public  inspection  at  the  United  States 
Environmental  Protection  Agency, 
Region  HI.  A  copy  of  the  Administrative 
Order  on  Consent  can  be  obtained  from 
the  Environmental  Protection  Agency, 
Region  ID,  Office  of  Regional  Counsel, 
{3RC44).  1650  Arch  Street,  Philadelphia. 
Pennsylvania,  19103  by  contacting 
Dawnmarie  Dominski,  Paralegal 
Specialist,  at  (215)  814-2614. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hayden,  Assistant  Regional 
Counsel,  (215)  814-2668,  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  {3RC44), 
1650  Arch  Street.  Philadelphia, 
Pennsylvania,  19103. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  is 
entering  into  tliis  agreement  under  the 
authority  of  sections  122(g)  and  107  of 
CERCLA,  42  U.S.C.  9622(g)  and  9607. 
Section  122(g)  of  CERCLA,  42  U.S.C. 
9622(g),  authorizes  early  settlements 
with  de  minimis  parties  to  allow  them 
to  resolve  their  liabilities  under,  inter 
alia,  section  107  of  CERCLA,  42  U.S.C. 
9607,  to  reimburse  the  United  States  for 
response  costs  incurred  in  cleaning  up 
Superfund  sites  without  incurring 
substantial  transaction  costs.  Under  this 
authority  the  Environmental  Protection 
Agency  proposes  to  settle  with  a 
municipal  party  at  the  Butler  Mine 
Tunnel  Superfund  Site  who  is 
responsible  for  less  than  one  percent  of 
the  volume  of  identified  Hazardous 
substances  at  the  Site.  The  de  minimis 
party  listed  above  will  be  required  to 
pay  its  volumetric  share  of  the 
Government's  past  response  costs  and 
the  estimated  futiire  response  costs  at 
the  Butler  Mine  Tunnel  Superfund  Site. 

Dated:  July  7.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  111. 
[FR  Doc.  00-18106  Filed  7-17-00;  8:45  am) 
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ENVIRONMENTAL  PPOTEC^iON 
AGENCY 

OPPTS-51947   FRL-6592-n 

Certain  New  Chemicais   Receip'  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiu-e  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  April  24,  2000  to 
May  19,  2000,  consists  of  the  PMNs, 
both  pending  or  expired,  and  the  notices 
of  commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

ADDRESSES:  Comments  may  be 
:;-..t.i;:.;*yd  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INfORMATtON.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51947  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management,  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
numbers:  (202)  554-1404;  e-mail 
address;  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 


of  the  premanufactiu^  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  fi-om  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmented 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstrl . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51947.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diu-ing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51947  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 


2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51947 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  1  Consider  as  1  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Why  is  EPA  Taking  this  Action 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import]  a 
new  chemical  (i.e.,  a  chemical  not  on 


the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  April  24,  2000  to 
May  19,  2000,  consists  of  the  PMNs, 
both  pending  or  expired,  and  the  notices 
of  commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

ID.  Receipt  and  Status  Kt-pon  for  PMNs 

This  status  report  identifies  the 
PMNs,  pending  or  expired,  and  the 


notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  11. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


P^EMANUFACTURE  NOTICES  RECEIVED  FROM:  04/24/00  TO  05/19/00 


Case  No. 


P-00-0743 
P-00-0744 
P-00-0745 
P-00-0746 
P-00-0747 
P-00-0748 
P-00-0749 


P-00-0750 

P-00-0751 

P-00-0752 

P-00-0753 
P-00-0754 
P-00-0755 

P-00-0756 

P-0(M)757 

P-00-0758 

P-00-0759 

P-00-0760 


Received 
Date 


04/24/00 
04/24/00 
04/24/00 
04/24/00 
04/24/00 
04/24/00 
04/24/00 


04/27/00 

04/24/00 

04/25/00 

04/27/00 
04/27/00 
04/24/00 

04/24/00 

04/24/00 

04/24/00 

04/24/00 

04/24/00 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


07/23/00 
07/23/00 
07/23^00 
07/23/00 
07/23/00 
07/23/00 
07/23/00 


07/26/00 

07/23/00 
07/24/00 


CBI 
CBI 
CBI 

CBI 
CBI 
CBI 
CBI 


Use 


U.S.  Polymers  Inc. 

CBI 
CBI 


07/26/00       Englehard  Corporation 
07/26/00     1  CBI 
07/23/00     I  CBI 


07/23/00 
07/23/00 
07/23/00 
07/23/00 
07/23/00 


CBI 
CBI 
CBI 
CBI 
CBI 


(G)  Component  of  coating  witti  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Rheomate.  the  commercial  fomfiu- 
lation  based  on  zirconyl  citrate,  is 
an  additive  for  water  based  drilling 
fluids  to  be  used  as  a  thinner/ 
deflocculant,  alone  or  in  combinatio 
with  other  additives  for  low  and 
high  temperature  applications  on- 
shore and  off-shore 

(S)  Let  down  vehicle  ink  application; 
component  in  overprint  vamishes 

(G)  Lubricant 

(G)  Emulsifier 

(8)  A  colorant  for  plastics 
(G)  Non-dispersive  use. 
(S)  Laminating  adhesive 

(S)  Laminating  adhesive 

(S)  Laminating  adhesive 

(S)  Laminating  adhesive 

(S)  Laminating  adhesive 

(S)  Laminating  adhesive 


Chemical 


(G)  Urethane  acrytate 
(G)  Urethane  acrylate 
(G)  Urethane  acrylate 
(G)  Urethane  acrylate 
(G)  Urethane  acrylate 
(G)  Urethane  acrylate 
(G)  Polycartxjxylic  acid,  zirconium  salt 


(G)  Reaction  product  of:  1,2  ethane 

diamine,  aliphatic  diisocyanate  and 

potyether  polyols 
(G)    Alicanedioic    acid,    diester    with 

branched  alcohols 
(G)  Potyoxyethylene  alkyl  ettier  sulfo- 

succinate  metal  salts 
(G)  Azo  maroon  pigment 
(G)  Blocked  aromatk:  isocyanate 
(G)    Isocyanate-terminated    polyester 

polyurethane  polymer 
(G)    Isocyanate-terminated    polyester 

polyurethane  polymer 
(G)    Isocyanate-temninated    polyester 

pdyurettiane  polymer 
(G)    Isocyanate-terminated   polyester 

polyurethane  polymer 
(G)    Isocyanate-terminated    polyester 

polyurethane  polymer 
(G)    Isocyanate-terminated    polyester 

polyurethane  polymer 
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Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Chemical 


P-00-0761 
P-Oa-0762 

P-00-0763 

P-00-0764 
P-00-0765 
P-00-0766 
P-00-0767 

P-00-0768 

P-00-0769 

P-OO-0770 

P-00-0771 

P-00-0772 

P-00-0773 

P-00-0774 

P-00-0775 

P-00-0776 

P-0CM)777 

P-00-0778 

P-00-0779 

P-00-0780 

P-00-0781 

P-OO-0782 

P-00-0783 

P-00-0784 

P-00-0785 

P-00-0786 

P-00-0787 

P-00-0788 
P-00-0789 

P-00-0790 

P-OO-0791 


04/28/00 
04/28/00 

04/28/00 

04/28/00 
05/01/00 
05/01/00 
05/01/00 

05/01/00 

05/01/00 

05/01/00 

05/01/00 

05/01/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/02/00 

05/03/00 

05/03/00 

05/03/00 

05/04/00 

05/04/00 

05/04/00 
05/04/00 

05/05/00 

05/05/00 


07/27/00 
07/27/00 

07/27/00 

07/27/00 
07/30/00 
07/30/00 
07/30/00 

07/30/00 

07/30/00 

07/30/00 

07/30/00 

07/30/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

07/31/00 

08/01/00 

08/01/00 
j  08/01/00 
I  08/02/00 

08/02/00 

j  08/02/00 
j  08/02/00 

08/03/00 

08/03/00 


Condea  Visia  Com- 
pany 

Condea  Vista  Com- 
pany 

CBI 

3M 
CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Eastman  Kodak  Com- 
pany 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
BP  Amoco  Chemical 

Company 
CBI 


Westvaco  Corpora- 
tion— Chemical  Divi- 
sion 

Gelest,  Inc. 

Getest,  Inc. 

CBI 

AIco  Chem,  Inc. 

AIco  Chem,  Inc. 
Cyclics  Corp. 


Huntsman  Petro- 
chemical Corpora- 
tion 

CBI 


(S)  Surfactant/emulsifler  for  liquid 
laundry  detergents  and  general  pur- 
pose cleaners,  (both  pmn  suti- 
stances  a&b) 

(S)  Surtactant/emulsifier  for  liquid 
laundry  detergents  and  general  pur- 
pose cleaners,  (both  pmn  sub- 
stances a&b) 

(G)  Additive  for  inks  and  coatings 

(G)  Binder  resin 

(S)  Chemical  intermediate 

(G)  An  open  non-dispersive  use 

(S)  Resin  for  automotive  coatings 

(S)  Resin  for  automotive  coatings 

(S)  Resin  for  automotive  coatings 

(S)  Resin  for  automotive  coatings 

(S)  Resin  for  automotive  coatings 

(S)  Resin  for  automotive  coatings 

(G)  Chemical   intermediate,   destruc- 
tive use 
(G)  Chemical  intermediate 

(G)  Chemical  intermediate 

(G)  Chemical  intennediate 

(G)  Chemical  intennediate 

(G)  Chemical  intennediate 

(G)  Synthetic  lubricant 

(G)  Synthetic  lubricant 

(G)  Synthetic  lubricant 

(S)  Aqueous  dispersion  of  poly- 
urethane  for  leather  fininshing 


(S)  Dye  dispersant  for  dye 
fomiualtions 

(S)  Intermediate  for  conversion  to 
final  product;  research  purposes 

(S)  Component  in  resin  formulation 
for  coating  glass:  r&d  purposes 

(G)  Thermoplastic  elastomer  for  in- 
dustrial use 

(G)  Component  of  low  viscosity  indus- 
trial lubricant 

(G)  Solvent  component 

(S)  Curable  thermoplastic  resin 


(G)  Chemical  Intermediate 


(S)  Acrylic  resin  used  to  make 
waterbased  coatings  for  plastics 
surfaces;  acrylic  resin  used  to 
make  various  watertjased  coatings 


(S)  2-propanol,  1 -amino-,  compds. 
with  polyethylene  glycol  hydrogen 
sulfate  Ci2-i6-alkyl  ethers* 

(S)  2-propanol ,  1,11/4,11/41/4- 
nitrilotris-,  compds.  with  poly- 
ethylene glycol  hydrogen  sulfate 
Ci2-i6-alkyl  ethers* 

(G)  Polyester  modified 

polydimethylsiloxane 

(G)  Polyester  resin 

(G)  Alkylaryl  polyether 

(G)  Rosin  modified  phenolic  resin 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(G)  Modified  carbamate  acrylic  poly- 
mer 

(8)  1-dodecanesulfonyl  chloride* 

(G)  Mixed  butene  oligomers 
(G)  Mixed  butene  oligomers 
(G)  Mixed  butene  oligomers 
(G)  Mixed  butene  oligomers 
(G)  Mixed  butene  oligomers 


(G)  Mixed 

genated 
(G)  Mixed 

genated 
(G)  Mixed 

genated 
(G)    Fatty 

diols. 


butene  oligomers,  hydro- 
butene  oligomers,  hydro- 
butene  oligomers,  hydro- 


acid  polymer  with  alkyl 
isocyanic  acid,  ester, 
alkoxylated  polyether  diolsulfonate, 
2-oxepanone  and  alkyl  diamine 

(G)  Sodium  derivatives  of  modified  al- 
kali lignin  reaction  products  with 
formaldehyde 

(S)  Silane,  trichlorof 

(efhylphenyl)ethyl]-* 

(G)  Silane  ester 

(G)  Crosslinked  polyolefin  elastomer 

(S)  Alkanes,  Cio^24-branched* 

(S)  Alkanes,  Cio-24* 

(S)        1 ,4-benzedicartx3xylic        acid, 

dimethy   ester,    polymer   with    1,4- 

butanediol,  cyclized* 
(G)  Poly(oxyalkylene)  cartwnate 


(G)  Copolymer  of  styrene  and  meth- 
acrylic  esters 
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93  Premanufacture  Notices  Received  From:  04/24/00  to  05/19/00— Continued 


Case  No. 


Received 
Date 


P-00-0792 
P-00-0793 

P-00-0794 
P-00-0795 
p-00-0796 
P-00-0797 
P-00-0798 

P-00-0799 

P-00-0800 

^-00-0801 

F-00-0602 
P-00-0803 

II 

P-00-0804 
P-00-0805 

P-00-0806 


P-Oa-0807 

P -00-0808 

P-OO-0809 

P-OO-0810 

P -00-08 11 
^-00-0812 
P-OG-0813 
P-00-0814 

P-00-0815 

P-00-0816 

P-OO-0817 
P -00-0818 

P-00-0819 
P-00-0820 

il 
P-00-0821 


05/05/00 
05/05/00 

05/08/00 
05/08/00 
05/09/00 
05/09/00 
05/09/00 

05/09/00 

05/09/00 

05/11/00 


05/11/00 
05/11/00 

05/11/00 
05/11/00 
05/11/00 

05/11/00 

05/11/00 

05/11/00 

05/11/00 

05/11/00 
05/12/00 
05/12/00 
05/12/00 

05/12/00 

05/12/00 

05/12/00 
05/12/00 

05/12/00 
05/15/00 


05/15/00 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


08/03/00 
08/03/00 

08/06/00 
08/06/00 
08/07/00 
08/07/00 
08/07/00 

08/07/00 

08/07/00 

08/09/00 

08/09/00 
08/09/00 


08/09/00 
08/09/00 
08/09/00 

08/09/00 

08/09/00 

08/09/00 

08/09/00 

08/09/00 
08/10/00 
08/10/00 
08/10/00 

08/10/00 

08/10/00 

08/10/00 
08/10/00 

08/10/00 
08/13/00 


08/13/00 


CBI 
CBI 

CBI 

CBI 

FMC  Corporation 

FMC  Corporation 

FMC  Corporation 

FMC  Corporation 

CBI 

Arizona  Chemical 
Company 

Arizona  Chemical 
Company 

CIBA  Specialty  Chem. 
Corp.,  Colors  Divi- 
sion 


Union  carbide  corpora- 
tion 

Union  Carbide  Cor- 
poration 

CIBA  Specialty  Chem. 
Corp.,  Colors  Divi- 
sion 


Eastman  Kodak  Com- 
pany 
Ashland  Inc. 

Eastman  Kodak  Com- 
pany 

Eastman  Kodak  Corfi- 
pany 

CBI 

CBI 

CBI 

CBI 

CBI 

E.I.  Dupont 

Denemours  &  Co. 
CBI 
Condea  Servo  LLC 


Degussa-Huls  Cor- 
poration 
Cytec  Industries  Inc. 


Cytec  Industries  Inc. 


Use 


Chemical 


(S)  Surfactant  for  polyurethane  foam 
(G)  Acrylic  pressure  sensitive  adhe- 
sive 
(G)  Component  of  catalyst 
(G)  Adhesive 
(S)  Chemical  intermediate 
(S)  Chemical  intemediate 
(S)  Chemical  intermediate 

(S)  Chemrcal  intemiediate 

(G)  Cross-linking  agent  for  thermo- 
setting resin 
(S)  Adhesive  tackifier 


(S)  Adhesive  tackifier 
(G)  Textile  dye 

(G)  Chemical  intermediate 
(G)  Chemical  intennediate 


(G)  Textile  dye 


(G)  Contained  use  in  an  artk^le 
(G)  Adhesive 

(G)  Chemtoal  intermediate,  destruc- 
tive use 

(G)  Chemical  intermediate,  destruc- 
tive use 

(S)  Heat  resistant  filler 

(S)  Adhesive  for  assembling  furniture 

(S)  Adhesive  for  filter  pleating 

(G)  Moisture  curing  polyuretfiane  ad- 
hesive 

(8)  Paint  or  coating  component 

(G)  Open,  non-dispersive  use 

(G)  Open,  non-dispersive  use 
(S)   Thickener  for  solvent-based   in- 
dustrial coating  systems 

(G)  Chemical  intermediate 

(S)  Automotive  coating;  wood  coat- 
ings;industrial  coat- 

ingsjtransportation  coatings 


(S)  Automotive  coating;  wood  coat- 
ings;industrial  coat- 

ings;transportation  coatings 


(G)  Silkx)ne  copolymer 
(G)  Acrytk:  solution  polymer 

(G)  Chlorofonmate 
(G)  Waterboume  polyurethane 
(G)  Substituted  cyclopropane  ester 
(G)  Substituted  cyclopropane  ester 
(G)    Substituted    aliphatk:   cartjoxylic 

acid  chloride 
(G)    Substituted   aliphatic    carboxylic 

ackj  chlonde 
(G)  Amine  adduct  of  epoxy  resin 

(S)  Rosin,  fumarated,  Cs^n-isoalkyl 
esters,  Cio-rich,  compds.  with  2- 
(dimethylamino)ethanol* 

(8)  Rosin,  polymd.,  compd  with  2- 
(dimethylamino)  ethand* 

(G)  2,7-naphthalenedisulfonk:  acid.  5- 
[[4-chloro-6-(substituted]  amino)- 
1 ,3,5-triazin-2-yf]  amino]-4-hydroxy- 
3-[(1-sulfo-2-naphtha»eny1)azol-,  tri- 
sodium  salt 

(G)  Aliphatk:  dialdehyde 

(G)  Aliphatic  dialdehyde 

(G)  1 ,3,6-naphthalenetrisutfonic  ackj. 

7-[[2-[(substituted)amino]-4-[I4-[[2- 

[2-[substituted)ett>yl]amino]-6-fluoro- 

1 ,3,5-triazin-2- 

yl)amino]phenyl)azoJ-,  trisodium  salt 
(G)  Sut)stituted  cycloalkyi  heterocydk; 

derivative 
(G)    Modified    copolymer    of    acrylic 

esters  and  styrene 
(G)  Heterocydk:  alkyl  acid  derivative 

(G)  Heterocydk;  alkyl  akx>hol 

(G)  Inorgank:  layer  polymer 
(G)  Aliphatk;  potyamkJe  polymer 
(G)  Aliphatk;  polyamide  polymer 
(G)   Isocyanate  terminated   urethane 

pre-polymer 
(G)  Fluoroethylene-vinylett>er  copoly- 
mer 
(G)  Alkyl  aminosulfonylcartwxylate 

(G)  Silicon  resin 

(G)  Fatty  ackls,  unsatd.,  dimers,  poly- 
mers with  a,w-diisocyanate  anid  w- 
hydroxyalkyl-imidazolkJinone 

(8)  1,1-cydopropanedicart)oxylk;  ackJ, 
dimethyl  ester* 

(S)  2-propenoic  acid,  2-methyl-,  meth- 
yl ester,  polymer  with  butyl  2- 
propenoate,  4-hydroxybutyl  2- 
propenoate  and  2-propenoic  ackj, 
compd.  with  N.N- 

diethylethanamine* 

(S)  2-propenoic  acid,  2-methyl-,  meth- 
yl ester,  polymer  with  butyl  2- 
propenoate.  ethenylbenzene,  2-hy- 
droxyethyl  2-propenoate  and  2-pro- 
penok:  acid,  compd.  with  N.N- 
diethylethanamine* 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-00-0822 

05/15/00 

08/13/00 

Cytec  Industries  Inc. 

(S)  Automotive  coating;  wood  coat- 
ings;industrial                            coat- 
ingsjtransportation  coatings 

(S)  2-propenoic  acid,  2-methyl-,  meth- 
yl ester,  polymer  with  butyl  2- 
propenoate.  ethenylbenzene,  4- 
hydroxybutyl  2-propenoate  and  2- 
propenoic  acid,  compd  with  N.N- 
diethylethanamine* 

P-00-0823 

05/15/00 

08/13/00 

CBI 

(G)  Coating  additive  for  open,  non- 
dispersive  use 

(G)  Magnesium  salt  of  phosphate 
ester 

P-00-0824 

05/15/00 

08/13/00 

OBI 

(G)  Agent  for  copier 

(G)  Substituted 
methylenebisnaphthalene 

P-00-0825 

05/16/00 

08/14/00 

CBI 

(G)  Open,  non-dispersive  use  (dye- 
stuff) 

(G)  fi^o  dyestuft 

P-00-0826 

05/16/00 

08/14/00 

CBI 

(S)  For  use  as  plasticizer  in  acrylic 
polymer   dispersions   tor   use   with 
cementitious  materials 

(G)  Polyacrylate,  partially  neutralized 

P-OO-0827 

05/16/00 

08/14/00 

CBI 

(G)  Solvent 

(G)  Substituted  alcohol 

P-00-0828 

05/16/00 

08/14/00 

Crompton  Corporation 
(formerly  CK  Witco 
Corporation) 

(G)  Polymer  Additive 

(S)  2,4(1  A),3/j)-pyrimidinedione,  6- 
amino-1 ,3-dimethyl-* 

P-00-0829 

05/17/00 

08/15/00 

Cytec  Industries  Inc. 

(G)  Uv  light  stabilizer  in  plastics 

(G)  Hindered  amine  light  stabilizer 

P-00-0830 

05/18/00 

08/16/00 

CBI 

(S)  Additive,  open  non-dispersive 

(G)  Polyether  modified 
polydimethylsiloxane 

P-OQ-0831 

05/18/00 

08/16/00 

CBI 

(8)  Additive,  open  non-dispersive 

(G)  Polyer  ether  modified 
dimethylpoiysiloxane 

P-00-0832    ' 

05/18/00 

08/16/00 

CBI 

(S)  Additive,  open  non-dispersive 

(G)  Polyether  modified 
polydimethylsiloxane 

P-00-0833 

05/18/00 

08/16/00 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  Polyether  modified  polysiloxane, 
acrylated 

P-00-0834 

05/18/00 

08/16/00 

CBI 

(S)  Laminating  Adhesive 

(G)  Polyester  polyurethane  meth- 
acrylic  graft  copolymer 

P-00-0835 

05/19/00 

08/17/00 

CBI 

(G)  Polymer  Additive 

(G)  Substituted  picolinate 

II.  67  Notices  of  Commencement  From:  04/24/00  to  05/19/00 


Case  No. 

Received  Date 

Commencement/I  m- 
port  Date 

Chemical 

P-00-0016 

05/19/00 

05/14/00 

(G)  Aqueous  dispersion  of  a  polyester  polyurethane 

P-00-O026 

05/01/00 

04/18/00 

(G)  Polyisocyanate  prepolymer 

P-OO-0036 

05/05/00 

04/11/00 

(G)  Monoazo  napthanilide  pigment, 
aminomethoxybenzoyltrifluroromethylanalide 

P-00-0095 

05/11/00 

05/08/00 

(G)  Formaldehyde,  polymer  with  an  aliphatic  polyamine 

P-00-0096 

05/10/00 

04/24/00 

(G)  Vinyl  tripolymer 

P-00-0100 

05/08/00 

04/28/00 

(G)  Substituted  polydimethylsiloxane 

P-00-0183 

05/15/00 

04/26/00 

(G)  Substituted  phenylenediamide  reaction  products  with  substituted 
phenylenediamine,  and  sulfur,  leuco  derivs 

P-00-0268 

04/26/00 

04/10/00 

(G)  Acetyl  heterocyclic  compound 

P-00-0293 

05/11/00 

05/08/00 

(G)  OrganophosphinothioyI  ester 

P-00-0316 

05/03/00 

04/19/00 

(G)  Propanoic  acid.  3-(all<ylthio)-,  thiobis  (alkylphenylene  ester 

P-00-0319 

05/10/00 

04/03/00 

(G)  Benzenedicarboxylic  acid,  alkyl  alkylaminocartjonyloxyethyl  ester 

P-00-0336 

05/15/00 

05/01/00 

(G)  Liquid  anionic  f)olymer 

P-00-0337 

05/15/00 

05/01/00 

(G)  Liquid  anionic  polymer 

P-00-0348 

05/10/00 

04/03/00 

(G)  N.N^/*-bis  (octadecanoyi)  hexylenediamine,  or 
hexamethylenebisstearamide* 

P-00-0356 

05/02/00 

04A)7/00 

(G)  Alkarylsulfonic  acid 

P-OO-0357 

05/04/00 

04/21/00 

(G)  Polyether— type  polyurethane 

P-00-0376 

05/04/00 

04/18/00 

(S)  1 ,5-naphthalenedisulfonic  acid,  2  (or  3)-[[8-amino-7-[[5-[[4-[4-[2-[[4- 
[[3-[[1-amlno-7-[[1,5  (or  4,8)  -disulfo-2-naphthalenyl]azo]-8-hydroxy- 
3,6-disulfo-2-naphthalenyl]azol      -4-sulfophenyl]amino]-6-chloro- 1,3,5- 

» 

triazin-2-yl]amino]ethyl]-1  -piperazinyl]  -6-chloro-1 ,3,5-triazin-2- 
yl]amlno]-2-sulfophenyl]azo]-1-hydroxy-3,  6-disutfo-2- 
naphthalenyljazo]-.  sodium  salt* 

P-00-0408 

05/16/00 

04/13/00 

(G)  Calcium  fatty  acid  complex. 

P-00-0409 

05/16/00 

04/12/00 

(G)  Calcium  fatty  acid  complex 

P-00-0414 

05/16/00 

04/18/00 

(G)  Calcium  fatty  acid  complex 

P-00-^)416 

05/16/00 

04/20/00 

(G)  Calcium  fatty  acid  complex 

P-00-^22 

05/05/00 

04/26/00 

(G)  Non-volatile  emulsion  acrylic  polymer 

P-00-0429 

04/26/00 

04/19/00 

(G)  Fluoroelastomer 

P-O0-^)440 

05/18/00 

05/03/00 

(G)  Polyester  resin 
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NOTICES  OF  Commencement  From:  04/24/00  to  05/1 9/00— Continued 


Case  No. 


P-(X>-0465 
p-96-1460 

-'  -97-0447 

-  -97-0520 

-  -9^-0521 
=-98-0047 
=-98-0069 
=  --98-0261 

= -98-0630 
=98-0903 
=  -9&-O905 
=-98-1076 
=-98-1085 
=-99-0165 
P-99-0169 
=  -99-0177 
=  '^9-0189 
=    99-0^.v4 

=     "*9^'*  5  :-''■: 

P-99-0596 
=-99-0597 
P -99-0598 

P-99-0845 

P-99-0918 
P-99-0923 

P-99-0930 
O-99-0983 
P-99-0992 
P-99-1014 

P-99-1080 

P-99-1245 

P-99-1345 

P-99-1351 
P-99-1352 
P-99-1363 
P-99-1364 
P-99-1372 

P-99-1376 
P-99-1377 
P-99-1385 
P-99-1394 
P-99-1395 
P-99-1402 


Received  Date 


05/18/00 
05/04/00 
04/24/00 
05/01/00 
05/01/00 
04/26/00 
05/16/00 
05/19/00 

04/25/00 
05/04/00 
05/04/00 
05/1  SAX) 
05/05/00 
04/28/00 
04/28/00 
04/28/00 
04/24/00 
04/24/00 
04/25/00 

04/25/00 
04/25/00 
04/24/00 

04/28/00 

05/08/00 
05/15/00 

05/15/00 
05/04/00 
05/04/00 
05/16/00 

05/01/00 

05/01/00 

04/26/00 

05/04/00 

05/04/00 
05/04/00 
05/02/00 
05/01/00 

05/09/00 
05/18/00 
05/17/00 
05/15/00 
05/17/00 
05/05/00 


Commencement/Im- 
port Date 


05/02/00 
04/11/00 
03/29/00 
04/07/00 
04/07/00 
03/31/00 
09/14/99 
04/21/00 

04/06/00 
04/11/00 
04/11/00 
05/05/00 
04/11/00 
12/20/99 
12/20/99 
12/20/99 
04/11/00 
04/07/00 
03/13/00 

03/13/00 
03/06/00 
03/21/00 

04/07/00 

04/22/00 
04/20/00 

04/17/00 
04/11/00 
04/11/00 
04/25/00 

04/13/00 

04/16/00 

04/20/00 

03/30/00 
03/31/00 
04/11/00 
04/12/00 
04/21/00 

05/02/00 
05/10/00 
04/15/00 
05/02/00 
05/02/00 
05/02/00 


Chemical 


(G)  Isocyanate  terminated  urettiane  polymer 

(S)  3-amino-4-chlorot)enzotc  acid' 

(G)  Hydroxy  functional  methacrylic  copolymer 

(S)  1 ,3-dlmethyl-2-piperidinone* 

(S)  1,5-dimettiyl-2-piperidinone 

(G)  Polyester  resin 

(S)  1 -octadecanol,  manuf.  of  distn.  ligfits* 

(S)  Cyclohexane,  1-(1.1-dimettiylpropy1)-4-ett>oxy-,cis-;  cydohexane,  1- 

(1 ,1  -dimethylpropyl)-4-ethoxy-,  trans-' 
(G)  Grace  isopropanolamine  salt  solution 
(G)  Acidic  polyester  polyamide 
(G)  Alkenyl  half-ester  of  alkylpolyethoxylate 
(G)  Potycyclic  alkanol 
(G)  Diketo — pyrrolopyrrol 
(G)  Acrylate  functional  polyester 
(G)  Acrylate  functional  polyester  emulsion 
(G)  Acrylate  functional  pxjlyester 
(G)  Styrenated  acrylic  compotyer 
(G)  Mixed  thio  acid  amide  molytxlenum  complexes 
(S)        3-cyclohexene-l-cart>oxylic        acid,        1-methyl-1-(4-methyl-3- 

cyck)henen-1-yl)  ethyl  ester' 
(S)  3-cyclohexene-1-cartx)nyl  chloride* 
(S)  3-cyctohexene-1-cartx3xy1ic  acid* 
(S)  7-oxat)icyclo{4.1.0]heptane-3-cart)oxylk:  acid,  1 -methyl- 1-(6-methyl- 

7-oxat)tcyclo  [4.1.0]hept-3-yt)  ethyl  ester* 
(G)      Aluminate.      bis[[{substituted)a2o]      [hydroxyphenylbenzenesutfo 

namidato]  hydrogen  compound  with  tetramethylpipendinamine 
(G)  Hatogenated  polystyrene  copolymer 

(G)  Tall  oil  modified  acrylk:  polymer  with  rosin  and  tad  oil  fatty  acid,  am- 
monium salt 
(G)  Tall  oil  modified  acrylic  polymer  with  rosin  and  tall  oil  fatty  ackJ 
(G)  Alkylol  ammonium  salt  of  a  high-molecular  weight  cartxjxylk;  ackl 
(G)  Modified  polysiloxane 
(G)  Cycloaliphatic  olefin  distillate  stream  polymerized  with  substituted 

aikyi  phenol 
(G)  l^aphthaquinone  diazide  sutfonyl  ester  mixture  of  a  polynuclear 

polyhydroxy  phenol 
(S)    Cartxjnic    dichlonde,    polymer    with    4,4l/4-(9/vfliJoren-9-ylkJene) 

bis[2,6-dibromophenol]* 
(S)    PropanoyI    fluoride,    2,3,3,3-tetrafluoro-2-[1,1,2,2,3,3-hexafluoro-3- 

{trifluoromettK)xy)  propoxy]-* 
(G)  Polycartwxylate 
(G)  Polycartxjxylate 
(G)  Aminopolyamide 
(G)  Aminopolyamide 
(S)  2-naphthalenamine, 

methylphenyl)azo)phenyl)azo)- 
(G)  Polydimethylsiloxane  resin 
(G)  Polydimethylsiloxane  resin 
(G)  Substituted  bis  cyclopentadienyl  metallocene 
(G)  Polyester  polyether  isocyanate  polymer 
(G)  Polyester  polyether  isocyanate  polymer 
(G)  Acrylic  acid  ester  copolymer  with  vinylimidazole,  grafted  with  sty- 

rene-acrylnitril  copolymer 


AH2-€thythexyl)-1-((3-methyl-4-((3- 


l.i.st  of  Subjects 

Environmental  protection,  Chemicals 
I'-'  'nanufacturer  notices. 

Dated:  July  3,  2000. 
I  >eborah  A.  Williams, 

.  \cting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  00-18101  Filed  7-17-00;  8:45  am] 

PILLING   CODE   6S60-  50--F 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Special  Meeting:  Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 


DATE  AND    iME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  July  20,  2000,  from 
9:00  a.m.  until  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
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ADDRESS:  Farm  Credit  Administration, 
15U1  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

OPEN  SESSION 

A.  Approval  of  Minutes 
—June  8,  2000  (Open) 

B.  Reports 

— Mission-Related  Investment  Prior 

Approval 
— Notice  and  Request  for  Comment  on 

National  Charters  Booklet 

C.  New  Business 

1.  Regulations 

— Civil  Money  Penalty  Adjustment  [12 

CFR  Part  622]  (Final) 
— Loan  Purchase  and  Sales  [12  CFR 

Parts  614  and  619]  (Proposed) 
— Stockholder  Vote  on  Like  Lending 

Authority  [12  CFR  Part  611]  (Final) 

2.  Other — Corporate  Approvals 
— Sacramento  Valley  ACA 

— Yosemite  FLCA 

3.  Report 

— Report  on  Corporate  Approvals 

CLOSED  SESSION- 

D.  Report 
— Litigation 

Dated:  July  14,  2000. 
kelly  Mikel  Williams, 
Secretary,  Farm  Credit  Administration  Board. 

'  Session  closed — exempt  pursuant  to 
5  U.S.C.  552b(c)(10). 
[PR  Doc.  00-18284  Filed  7-14-00;  3:48  pm] 

BlUJfMS  CODE  e706-01-l> 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting:  Sunshine  Act 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  August  10,  2000  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9:00  a.m. 
on  Tuesday.  August  8,  2000.  An  agenda 
for  this  meeting  will  be  published  at  a 
later  date 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 


Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Kelly  Mikel  Williams, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  00-18285  Filed  7-14-00;  3:49  pm] 
BH.UN6  CODE  6705-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Monday, 

July  24,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  YoU  may 
call  2U2-45ir32Ub  beguining  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  14,  2000. 
lennifier  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  00-18309  Filed  7-14-00;  4:13  pm] 

BILUNG  CODE  621(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-1591 

Availability  of  ATSDR  s  Draft  Research 
Agenda  2002-2010 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 


ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
announces  the  availability  for  public 
comment  the  draft  document. 
Environmental  Public  Health  Research 
Agenda,  Agency  for  Toxic  Substances, 
2002-2010. 

DATES:  Comments  must  be  received  by 

September  1,  2000. 

ADDRESSES:  The  document  is  available 
by  contacting  Robert  F.  Spengler,  Sc.D., 
Associate  Administrator  for  Science, 
ATSDR,  Mailstop  E-28,  1600  Clifton 
Road,  Atianta,  Georgia  30333,  (404) 
639-0708,  or  (toll  free)  1-888-^2- 
ATSDR,  1-888-422-8737, 
rys2@cdc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  the  lead 
Public  Health  Service  agency  addressing 
human  health  concerns  and  risks  in 
communities  near  hazardous  waste  sites 
or  other  sources  of  environmental 
contamination.  ATSDR  has  developed  a 
research  agenda  that  incorporates  a 
wide  range  of  input  from  governmental 
partners,  professional  associations, 
universities,  non-governmental 
organizations,  affected  citizens, 
conomunity  groups,  and  American 
Indian  Tribes.  Six  focus  areas  were 
identified  through  this  collaborative 
effort:  Exposure  Assessment;  Chemical 
Mixtures;  Susceptible  Populations; 
Communities  and  Native  American 
Tribes;  Evaluation  and  Surveillance  of 
Health  Effects;  and  Health  Promotion 
and  Intervention. 

The  proposed  ATSDR  Research 
Agenda  will  assist  in  the  Agency's 
critical  mission  to  reduce  and  prevent 
exposures  and  adverse  health  outcomes 
from  exposing  to  hazardous  substances. 
The  proposed  research  agenda  will  also 
support  the  Agency's  goals  of 
identifying  people  at  health  risk  and 
evaluating  relationships  between 
hazardous  substances  and  human 
healtii. 

This  draft  Research  Agenda  is  being 
made  available  so  that  the  Agency  can 
benefit  from  public  review  and  input 
before  finalizing  the  Agenda.  This 
Federal  Register  notice  announces  that 
ATSDR's  draft  Research  Agenda  2002- 
2010  is  available  for  public  comment. 

Dated:  July  13,  2000. 
Georgi  Jones, 

Director,  Office  of  Policy  and  bxtemal  Affairs 
Agency  for  Toxic  Substances  and  Disease 
Registry. 
[FR  Doc.  00-18079  Filed  7-17-00;  8:45  am] 

BttJJNG  CODE  416»-70-l> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1341] 

Blood  Standards;  Pilot  Program  for 
Licensing  and  Draft  "Guidance  for 
Industry:  CBER  Pilot  Licensing 
Program  for  Immunization  of  Source 
Plasma  Donors  Using  Immunogen  Red 
Blood  Cells  Obtained  From  an  Outside 
Supplier;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  public  comment  of  a 
draft  guidance  document  entitled 
"Guidance  for  Industry:  CBER  Pilot 
Licensing  Program  for  Immunization  of 
Soiu-ce  Plasma  Donors  Using 
Immunogen  Red  Blood  Cells  Obtained 
from  an  Outside  Supplier,"  dated  June 
2000.  FDA  is  announcing  its  intent  to 
establish  a  pilot  program  for  licensed 
manufacturers  of  Source  Plasma  seeking 
to  supplement  their  licenses  to  include 
a  Red  Blood  Cell  Immunization  Program 
(RBCIP).  The  pilot  program  is  intended 
to  allow  self-certification  in  lieu  of 
submission  to  FDA  of  a  detailed 
biologies  hcense  application  (BLA) 
supplement.  The  draft  guidance 
document  provides  criteria  for 
participating  m  the  pilot  program  and 
for  manufacturing,  quality  control,  and 
labeling  of  products  in  an  RBCIP.  FDA 
intends  to  determine  if  this  pilot 
j)rogram  streamlines  the  process  for 
licensing  and  IS  more  efficient  and 
effective  without  compromising  the 
health  of  the  donor  or  product  safety, 
punty.  and  potency. 
DATES:  Submit  written  comments  at  any 
time,  however,  comments  are  to  be 
submitted  by  September  18,  2000,  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
cliicument  entitled  "Guidance  for 
Industrv':  CBER  Pilot  Licensing  Program 
for  Immunization  of  Source  Plasma 
Dcmors  Using  Immunogen  Red  Blood 
C'ells  Obtained  from  an  Outside 
Supplier,'  dated  June  2000,  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM^O), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
.•\dministration,  1401  Rockville  Pike, 
Rnckville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 


The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
dociunent. 

Submit  written  comments  on  the  draft 
guidance  dociunent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
About  participation  in  the  pilot 
program:  Mary  Ann  Denham,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-375),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  301-827- 
3543. 

About  this  notice:  Nathaniel  L.  Geary, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  301-827- 
6210. 

SUPPLEMENTARY  INFORMATICS: 
I.  Backgrouiul 

FDA  is  annoimcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  CBER  Pilot 
Licensing  Program  for  Immunization  of 
Source  Plasma  Donors  Using 
Immunogen  Red  Blood  Cells  Obtained 
from  an  Outside  Supplier."  dated  June 
2000.  The  draft  guidance  document  is 
intended  to  assist  those  manufactiu^rs 
who  wish  to  participate  in  CBER's 
RBCIP  pilot  program.  CBER  is  proposing 
a  pilot  program  that  would  allow  a  . 
licensed  manufacturer  of  Source  Plasma 
to  self-certify  conformance  to  specific 
criteria  prescribed  as  part  of  a  pilot 
program  in  lieu  of  submission  of  a 
detailed  BLA  supplement  filing.  Instead 
of  submitting  a  BLA  supplement  v^rith 
supporting  operating  procedures  and 
data  derived  from  validation  and  quality 
control  testing,  the  manufactiu'er  would 
submit:  (1)  An  application  form  (Form 
FDA  356h);  (2)  a  self-certification 
statement  that  provides  that  the 
manufacturer  is  in  compliance  with  all 
applicable  FDA  regulations  and  meets 
the  recommended  criteria  for  RBCIP 
using  immunogen  Red  Blood  Cells 
obtained  from  an  outside  supplier,  set 
forth  in  the  draft  guidance  document 
entitled  "Guidance  for  Industry:  CBER 
Pilot  Licensing  Program  for 
Immunization  of  Source  Plasma  Donors 
Using  Immunogen  Red  Blood  Cells 
Obtained  from  an  Outside  Supplier," 
dated  June  2000:  and  (3)  a  written 
request  to  the  CBER  Director  for  an 


exception  to  filing  a  detailed 
supplement.  The  pilot  program  provides 
that  FDA  will  review  for  completeness 
Form  FDA  356h.  the  self-certification, 
and  written  request  for  an  exception  to 
filing  a  detailed  supplement,  and  at 
FDA  discretion,  wUl  schedule  a 
prelicense  inspection  within  90  days  of 
receipt  of  the  self-certification  to 
confirm  conformance  with  applicable 
Federal  regulations  and  the 
recommended  criteria  in  the  draft 
guidance  document.  To  participate  in 
the  program  a  manufacturer  of  Source 
Plasma  must:  (1)  Hold  an  unsuspjended 
and  um^voked  biologies  license  for 
Soiut;e  Plasma;  (2)  seek  to  supplement 
the  license  to  include  a  RBCIP;  (3)  plan 
to  use  immunogen  Red  Blood  Cells 
(IRBC),  already  thawed  and 
deglyeerolized.  obtained  per  vmtten 
agreement  from  an  outside  supplier;  and 
(4)  have  identified  an  outside  supplier 
of  IRBC  who  holds  an  unsuspended  and 
unrevoked  biologies  license  for  Source 
Plasma  that  already  includes  CBER's 
authorization  for  a  RBCIP.  The 
manufactm-er  should  be  ready  for  a 
prelicense  inspection  at  the  time  it 
forwards  Form  FDA  356h,  self- 
certification,  and  a  request  for  exception 
to  FDA.  If.  during  the  prelicense 
inspection,  FDA  finds  significant 
deficiencies  in  quality  assiuance, 
manufacturing  facilities,  or  product 
safety,  purity,  potency  or  effectiveness, 
FDA  may  withdraw  the  manufactujper 
from  the  pilot  program,  and  the 
manufactiurer  will  be  required  to  submit 
a  BLA  supplement  with  complete 
supporting  documentation  prior  to 
marketing  in  interstate  commerce 
Source  Plasma  from  donors  immiuiized 
with  IRBC  obtained  from  an  outside 
supplier. 

If  there  is  adequate  interest  in  the 
pilot  program.  FDA  vnti  announce  its 
implementation  in  the  Federal  Register 
and  wdll  conduct  the  pilot  program  for 
approximately  1  year.  At  the  end  of  the 
pilot  program  period.  FDA  will  evaluate 
the  pilot  program  for  efficiency  and 
effectiveness.  If  the  pilot  program 
proves  to  be  efficient  and  effective 
without  compromising  the  health  of  the 
donor  or  product  safety,  purity,  or 
potency,  FDA  intends  to  permit 
quali^ed  manufacturers  of  Source 
Plasma  to  continue  with  the  self- 
certification  option.  FDA  is  also 
announcing  the  availability  of  a  draft 
guidance  document  entitled  "Guidance 
for  Industry:  CBER  Pilot  Licensing 
Program  for  Immunization  of  Source 
Plasma  Donors  Using  Immimogen  Red 
Blood  Cells  Obtained  from  an  Outside 
Supplier,"  dated  June  2000.  At  this 
time,  the  draft  guidance  dociunent  is 
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being  made  available  for  comment 
purposes  only  and  is  not  intended  for 
use  by  the  industry.  The  agency  has 
adopted  good  guidance  practices 
(GGP's)  that  set  forth  the  agency's 
policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
February  27,  1997).  This  draft  guidance 
document  is  being  issued  as  a  draft  level 
1  guidance  document  consistent  with 
the  GGP's. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  immunization  of  Source  Plasma 
donors  using  IRBC  obtained  from  an 
outside  supplier.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  However,  manufacturers  should 
conform  to  the  specific  criteria  set  forth 
in  this  draft  guidance  document  for 
voluntary  participation  in  this  program. 
Manufacturers  who  want  to  use  an 
alternative  approach  must  submit  a 
detailed  BLA  supplement  under  21  CFR 
601.12  or  otherwise  satisfy  FDA  that  an 
exemption  from  that  requirement  is 
justified  under  21  CFR  640.120.  As  with 
other  guidance  docmnents,  FDA  does 
not  intend  this  document  to  be  all- 
inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
fnrth  requirements. 

li.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  CHER  intends  to  revise  this 
draft  guidance  document  based  on 
comments  received  from  the  public. 
Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address     = 
above)  written  comments  regarding  this 
draft  guidance  document  and  the  pilot 
program,  including  those  comments 
expressing  interest  in  participating  in 
the  pilot  program.  Written  comments 
may  be  submitted  at  any  time,  however, 
comments  are  to  be  submitted  by 
September  18,  2000,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comnjents 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  July  5,  2000. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-18059  Filed  7-17-00;  8:45  am] 

BILLING  CODE  41(KM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  990-^910] 

Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Document  #3, 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  docimient 
entitled  "Compliance  Guidance:  The 
Mammography  Quality  Standards  Act 
Final  Regulations  Document  #3."  The 
final  regulations  implementing  the 
Mammography  Quality  Standards  Act  of 
1992  (the  MQSA)  became  effective  April 
28,  1999,  replacing  the  interim 
regulations.  The  guidance  document  is 
intended  to  assist  facilities  andiheir 
personnel  to  meet  the  MQSA  final 
regulations. 

DATES:  Submit  written  comments 
concerning  this  guidance  document  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3"  diskette  of  the 
guidance  document  entitled 
"Compliance  Guidance:  The 
Manmiography  Quality  Standards  Act 
Final  Regulations  Document  #3"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance 
document.  Submit  written  comments  on 
the  guidance  document  to  the  contact 
person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Fnader,  Center  for  Devices 
and  Radiological  Health  (HFZ-240), 
Food  and  Drug  Administration,  1350 


Piccard  Dr.,  Rockville,  MD  20850,  301- 

594-33T2 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  guidance  document  was 
published  as  a  draft  proposal  for  public 
comment  in  the  Federal  Register  of 
December  8.  1999  (64  FR  68696).  It  has 
been  discussed  with  the  National 
Mammography  Quality  Assurance 
Advisory  Committee  at  two  separate 
meetings  (July  1999  and  January  2000). 
The  guidance  document  has  been 
modified  from  the  original  draft 
proposal  to  address  public  comments. 
While  there  are  several  clarifying 
changes  in  the  guidance  document, 
there  were  no  major  substantive 
changes. 

n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
final  regulations  implementing  the 
MQSA.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedxues  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961.  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

in.  Electronic  Access 

In  order  to  receive  "Compliance 
Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations 
Document  #3"  via  your  fax  machine, 
call  the  CDRH  Facts-On-Demand  system 
at  800-899-0381  or  301-827-0111  from 
a  touchtone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (1496) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  document  may  also  do 
so  using  the  Internet.  CDRH  maintains 
an  entry  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  previously 
issued  "Compliance  Guidance  for  the 
Mammography  Quality  Standards  Act 
Final  Regulations  Document  #3,"  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
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(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  pjectronic 
submissions,  mammography  matters, 
and  other  device  oriented  information. 
The  CDRH  home  page  mav  be  accessed 
at  http://w\\\v  fda.gov/cdrh 
"Compliance  Guidance:  The 
Mammography  Quahty  Standards  Act 
Final  Regulations  Document  #3  wrill  be 
available  at  http;/ 'www  fda.gov/cdrh/ 
mammography /guidance-rev. html. 

IV.  Comments 

Interested  persons  may  submit  to  the 
contact  person  (address  above)  written 
comments  regarding  this  guidance  at 
any  time  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  m  brackets  m  the  heading  of  this 
document. 

Dated;  lune  29,  2000. 
Linda  S,  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  00-18060  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  990-2152] 

Guidance  for  Industry  and  FDA 
Reviewers  on  Medical  Device  Use — 
Safety:  Incorporating  Human  Factors 
Engineering  into  Risk  Management; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUII«MARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  document 
entitled    Medical  Device  Use — Safety: 
Incorporating  Human  Factors 
Engineering  into  Risk  Management." 
This  guidance  describes  how  to 
incorporate  human  factors  techniques 
and  theory  into  risk  management  diuing 
medical  device  design  and 
development.  The  guidance  is  intended 
to  assist  reviewers  of  premarket  device 
submissions,  design  control 
documentation,  and  manufacturers  that 
develop  devices.  The  guidance  is 
necessary  to  decrease  problems  with  the 
use  of  medical  devices  that  impact 


safety  and  effectiveness,  and  help 
ensure  safer  and  more  effective  devices. 
DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Submit  vmtten  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Medical 
Device  Use — Safety:  Incorporating 
Human  Factors  Engineering  into  Risk 
Management"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  .Administration, 
1350  Ficcard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818  Submit  written  comments  on 
"Medical  Device  Use — Safety: 
Incorporating  Human  Factors 
Engineering  into  Risk  Management"  to 
the  contact  person  listed  below.  See  the 
SUPPLEH^ENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance 

FOR  FURTHER  INFORMATION  CONTACT;  Ron 
D.  Kaye,  Center  for  Devices  and 
Radiological  Health  (HFZ-230).  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850,  301-443- 
2436 

SUPPLEMENTARY  INFORMATION:  , 

1.  Background 

The  guidance  is  intended  to  provide 
a  suggested  approach  for  integrating 
human  factors  within  risk  management 
for  medical  device  design  and 
development.  It  also  contains  an 
introduction  to  both  risk  management 
and  human  factors  and  a  discussion  of 
how  they  are  linked.  The  focus  is  on 
reducing  hazards  related  specifically  to 
the  use  of  medical  devices.  Human 
factors  techniques  are  discussed  within 
the  context  of  applying  risk 
management.  The  guidance  also 
suggests  how  human  factors-risk 
management  efforts  should  be 
documented  and  included  in  premarket 
submissions.  This  guidance  document 
was  published  for  public  comment  on 
August  3,  1999,  as  a  draft  guidance 
entitled  "Device  Use  Safety: 
Incorporating  Human  Factors  in  Risk 
Management.  '  The  doc\unent  has  been 
modified  from  the  original  draft  version 
to  address  public  comments.  There  were 
changes  made  in  the  document  for  the 
purposes  of  clarity,  but  there  were  no 
major  substantive  changes. 

n.  Significance  of  Guidance 

This  guidance  dociunent  represents 
the  agency's  current  thinking  on  the 
application  of  human  factors  to  new 
medical  device  design  and  development 
to  help  ensure  that  intended  users  can 


use  a  device  safely  and  effectively.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  pubUc.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  appUcable 
statute,  regulations,  or  both. 

The  agency  has  adopted  good 
gmdance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961.  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

ID.  Electronic  Access 

In  order  to  receive  "Medical  Device 
Use — Safety:  Incorporating  Human 
Factors  Engineering  into  Risk 
Management"  via  vour  fax  machine,  call 
the  CDRH  Facts-On-Demand  (FOD) 
system  at  800-899-0381  or  301-827- 
0111  from  a  touchtone  telephone.  At  the 
first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  second  voice  prompt 
press  2,  and  then  enter  the  dociunent 
number  (1497)  followed  by  the  pound 
sign  (#).  Then  follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  die 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  "Medical 
Device  Use — ^Safety:  Incorporating 
Human  Factors  Engineering  into  Risk 
t  Management,"  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  ihammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Medical 
Device  Use — Safety:  Incorporating 
Hiunan  Factors  Engineering  into  Risk 
Management"  is  also  available  at  http:/ 
/  www .  fda  .gov/cdrh/ 
HumanFactors .  html . 

rV.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  contact  person  (address 
above).  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
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identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  July  5,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  00-18061  Filed  7-17-00;  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  9eN-0331] 

Medical  Devices;  Draft  Guidance  for 
Staff.  Industry,  and  Third  Parties 
Implementation  of  Third  Party 
Programs  Under  the  FDA 
Modernization  Act  of  1997;  Availability 

AGENCY:  food  and  Drug  Adimmsuation, 

HHS. 

action:  Notice  of  Availability. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  revision  to  the 
guidance  entitled,  "Guidance  for  Staff. 
Industry  and  Third  Parties: 
Implementation  of  Third  Party  Programs 
Under  the  FDA  Modernization  Act  of 
1997."  FDA  is  proposing  to  amend  this 
guidance  to  provide  procedures  for  third 
party  review  of  additional  moderate  risk 
(class  II)  devices  under  the  FDA 
Modernization  Act  of  1997  (FDAMA) 
Accredited  Persons  Program.  As 
described  in  this  document  and  in  the 
draft  guidance.  FDA  intends  to  expand 
the  list  of  devices  eligible  for  third  party 
review.  The  revised  guidance  would 
assist  those  who  are  interested  in 
participating  in  the  expanded  program. 
DATES:  Submit  written  comments  on  the 
draft  guidance  to  ensure  their  adequate 
consideration  in  the  preparation  of  the 
final  document  by  September  1,  2000. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5  inch  diskette  of 
the  draft  guidance  entitled  "Guidance 
for  Staff,  Industry,  and  Third  Parties: 
Implementation  of  Third  Party  Programs 
Under  the  FDA  Modernization  Act  of 
1997"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request  or  fax  your  request  to  301—443- 


8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  fur  information  on 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Stigi,  Center  for  Devices  and 
Radiological  Health  (HFZ-220),  Food 
and  Drug  Administration,  1350  Piccard 
Dr..  Rockville,  MD  20850.  301-443- 
6597. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  1,  1996,  FDA  began  a 
volimtary  Third  Party  Review  Pilot 
Program.  The  purpose  of  the  pilot 
program  was  to:  (1)  Provide 
manufactiuers  of  eligible  devices  an 
alternative  review  process  that  could 
yield  more  rapid  marketing  clearance 
decisions;  and  (2)  enable  FDA  to  target 
its  scientific  review  resources  at  higher 
risk  devices,  while  maintaining 
confidence  in  the  review  by  third 
parties  of  low-to-moderate  risk  devices. 
Under  the  program,  all  class  I  devices 
that  were  not  exempt  from  premarket 
notification  (510(k))  at  that  time  and  30 
class  II  devices  were  eligible  for  third 
party  review.  During  the  first  18  months 
of  the  pilot  program,  FDA  received  22 
510(k)'s  that  were  reviewed  by 
Recognized  Third  Parties.  In  contrast, 
during  the  same  period,  FDA  received 
more  than  1,300  510(k)'s  for  third  party 
eligible  devices  that  were  not  reviewed 
by  third  parties. 

FDAMA  was  signed  into  law  by  the 
President  on  November  21,  1997. 
Section  210  of  FDAMA  essentially 
codified  and  expanded  the  Third  Party 
Review  Pilot  Program  by  establishing  a 
new  section  523  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360m).  Section  210  of  FDAMA 
directs  FDA  to  accredit  third  parties 
(Accredited  Persons)  in  the  private 
sector  to  conduct  the  review  of  510(k)'s 
for  low-to-moderate  risk  devices  and 
make  recommendations  to  FDA 
regarding  the  initial  classification  under 
section  513(f)(1)  of  the  act  (21  U.S.C. 
360c(f)(l)).  FDA  established  and 
published  criteria  in  the  Federal 
Register  on  May  22.  1998  (63  FR  28388) 
to  accredit  or  deny  accreditation  to 
persons  who  request  to  review  510(k)'s. 
In  addition,  FDA  issued  a  list  of  devices 
that  are  eligible  for  review  by 
Accredited  Persons  (May  20,  1998)  as 
well  as  a  guidance  doeimient  entitled 


"Guidance  for  Staff,  Industry  and  Third 
Parties:  Implementation  of  Third  Party 
Programs  Under  the  FDA  Modernization 
Act  of  1997"  (October  30,  1998).  Copies 
of  these  documents  can  be  found  at 
http.7/www. fda.gov/cdrh/thirdparty.  By 
November  21,  1998,  FDA  accredited  13 
organizations  to  review  510(k)'s,  and  the 
agency  was  prepared  to  begin  accepting 
reviews  and  recommendations  from 
Accredited  Persons.  Conciurently,  FDA 
terminated  the  Third  Party  Review  Pilot 
Program  that  began  on  August  1,  1996. 
In  the  first  17  months  that  the  FDAMA 
third  party  program  has  been  in  effect, 
28  companies  have  used  third  parties  to 
review  a  total  of  54  510(k)  submissions. 
During  that  same  period,  nearly  2,000 
510(k)  submissions  from  approximately 
800  companies  were  eligible  for  third 
party  review.  This  approach  has 
typically  yielded  rapid  marketing 
clearance  decisions.  In  fiscal  year  1999, 
the  average  total  elapsed  time  between 
a  third  party's  receipt  of  a  510(k) 
submission  and  FDA's  substantial 
equivalence  determination  was  57  days. 
The  portion  of  this  time  that  occiured 
between  FDA's  receipt  of  the  third 
party's  recommendation  and  FDA's 
determination  averaged  just  15  days.  In 
spite  of  these  advantages,  industry  use 
of  the  third  party  approach  has  been 
low. 

In  an  effort  to  expand  the  use  of  the 
Accredited  Persons  Program,  the  agency 
is  proposing  to  initiate  a  pilot  that  will 
allow  third  party  review  of  a  greatly 
expanded  list  of  devices  (see  details 
below).  Accordingly,  FDA  is  issuing  a 
draft  revision  of  the  guidance  dociunent 
entitled  "Guidance  for  Staff,  Industry 
and  Third  Parties:  Implementation  of 
Third  Party  Programs  Under  the  FDA 
Modernization  Act  of  1997"  as  well  as 
making  available  an  expanded  list  of 
additional  devices  that  will  be  eligible 
under  the  pilot.  Copies  of  these 
documents  can  be  found  at  http:// 
www.fda.gov/cdrh/thirdparty.  After 
FDA  reviews  comments  and  finalizes 
this  guidance,  it  will  supersede  the 
October  30,  1998,  guidance  currently  in 
effect. 

The  May  20, 1998,  list  of  devices 
eligible  for  review  by  Accredited 
Persons  included  50  class  I  devices  euid 
104  class  II  devices.  FDA  included  all 
class  I  devices,  not  exempt  fi-om  510(k), 
because  the  agency  determined  that 
general  guidance  provided  by  CDRH  is 
a  sufficient  basis  for  third  party  review 
of  these  relatively  low  risk  products. 
However,  FDA's  decision  to  include 
class  n  devices  was  partly  dependent  on 
the  existence  of  device  specific 
guidance  and/or  FDA  recognized 
standards.  FDA  is  currently  updating 
the  May  20,  1998,  list  to  reflect  changes 
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in  device  classification  and  to  include 
additional  Class  II  devices  for  which 
device  specific  guidance  is  now 
available.  ^^■ 

In  addition  to  updating  the  May  20, 
1998,  list,  the  agency  is  now  proposing 
to  initiate  a  pilot  that  will  expand  the 
device  list  by  allowing  third  party 
review  of  all  class  II  devices  regulated 
by  the  Center  for  Devices  and 
Radiological  Health  (CDRH)  that  the 
agency  believes  are  not  prohibited  from 
such  review  under  the  statute,' 
regardless  of  whether  device  specific 
guidance  is  available  for  the  device.  The 
pilot  program  will  also  include  devices 
for  which  there  is  a  limited  exemption 
from  510(k).  If  a  new  version  of  a  device 
requires  a  510(k)  because  the  change 
exceeds  the  limitation,  that  device  is 
eligible  for  third  party  review  unless  it 
can  not  be  reviewed  by  a  third  party 
because  of  the  statutory  exclusions 
under  section  523  of  the  act.  As  with  the 
c  urrent  Accredited  Persons  Program,  the 
expansion  pilot  will  not  include 
510(k)'s  that  require  multi-Center 
review  (e.g.,  510(k)'s  for  drug/device 
c  ombination  products)  and  devices  for 
which  the  Center  for  Biologies 
Evaluation  and  Research  has  primary 
responsibilitv  for  review. 

Any  510(k)  for  a  class  II  device  for 
which  clinical  data  are  needed  to  make 
a  determination  of  substantial 
equivalence  will  continue  to  be  subject 
to  initial  and  supervisory  review  by 
FDA  and  will  not  be  processed  by  FDA 
under  the  special  procedures  for  the 
Accredited  Persons  Program.  The 
decision  to  require  clinical  data  is  a 
matter  of  judgment  that  is  often 
dependent  on  the  nature  of  any 
differences  between  the  new  device  and 
the  device  to  which  it  is  being  compared 
(e.g.,  an  additional  specific  indication 
for  use).  Manufacturers  and  Accredited 
Persons  seeking  guidance  on  the  need 
for  clinical  data  in  a  510(k)  should 
consult  FDA's  guidance  documents  and 
may  also  contact  the  appropriate  review 
division  in  CDRH's  Office  of  Device 
Evaluation. 

FDA  expects  the  pilot  program  to 
encourage  more  widespread  use  of  the 
third  party  program.  Under  the  pilot 
program,  FDA  will  accept  reviews  from 
Accredited  Persons  of  devices  for  which 
there  is  no  device  specific  guidance 
under  the  following  circxunstances.  An 


'  Section  523(a)(3KA)  of  the  act  specifies  that  an 
Accredited  Person  may  not  review:  (a)  A  class  III 
device;  (b)  a  class  n  device  which  is  intended  to  be 
permanently  implanted  or  life-supporting  or  life- 
sustaining;  or  (c)  a  class  II  device  which  requires 
clinical  data  in  the  report  submitted  under  section 
510(k).  (Section  523  of  the  act  sets  limits  on  the 
number  of  class  II  devices  that  may  be  ineligible  for 
Accredited  Person  review  because  clinical  data  are 
required.) 


Accredited  Person  may  review  a  class  11 
device  that  does  not  have  device 
specific  guidance  if: 

(1)  The  Accredited  Person  has 
previously  completed  three  successful 
510{k)  reviews  under  the  third  party 
program.  This  should  include  at  least 
one  510{k)  review  that  was  in  the  same 
or  similar  medical  specialty  area  as  the 
device  the  Accredited  Person  now 
intends  to  review.  The  prior  510{k) 
reviews  can  be  for  class  II  devices  that 
have  device  specific  guidance  or  for 
class  I  devices. 

(2)  The  Accredited  Person  contacts 
the  appropriate  CDRH  Office  of  Device 
Evaluation  (ODE)  Branch  Chief  (or 
designee)  before  initiating  a  510(k) 
review  for  a  class  II  device  that  does  not 
have  device  specific  guidance  to 
confirm  that  Uie  Accredited  Person 
meets  the  criteria  in  paragraph  1  above 
and  to  identify  pertinent  issues  and 
review  criteria  related  to  this  type  of 
device. 

(3)  The  Accredited  Person  prepares  a 
surmnary  documenting  the  discussions 
and  submits  the  summary  of  those 
discussions  to  ODE. 

The  discussion  and  summary  would 
not  be  binding  on  the  agency  or  the 
Accredited  Person.  The  presubmission 
discussions  and  the  creation  of  a  record 
of  those  discussions  will  help  FDA 
ensure  the  consistency  and  timeliness 
that  can  be  provided  by  device  specific 
guidances.  In  addition,  the  FDA  may 
utilize  such  documentation  to  ensure 
consistency  in  its  own  interactions  with 
different  Accredited  Persons  and  regular 
submitters.  Moreover,  the  record  of 
these  discussions  will  help  FDA 
determine  whether  there  is  a  need  to 
issue  device  specific  guidance  and 
coilld  facilitate  futiu^  development  of 
those  documents. 

The  pilot  will  begin  after  FDA  reviews 
comments  and  finalizes  the  guidance 
entitled  "Guidance  for  Staff,  Industry 
and  Third  Parties:  Implementation  of 
Third  Party  Programs  under  the  FDA 
Modernization  Act  of  1997."  Existing 
Accredited  Persons  should  refer  to  the 
guidance  for  procedtu-es  on  how  to 
expand  the  scope  of  their  accreditation. 
In  addition,  persons  seeking  to  become 
accredited  under  section  523  of  the  act 
also  should  refer  to  the  procediu^s  in 
this  guidance. 

The  agency  intends  to  review  the  pilot 
program  in  12  months  after  it  begins  to 
see  if  the  niunber  of  third  party  510{k)'s 
has  increased  significantly,  if  the 
timeliness  of  review  is  maintained,  and 
to  consider  whether  particular  divisions 
within  CDRH's  Office  of  Device 
Evaluation  are  devoting 
disproportionate  staff  time  to 
presubmission  discussions  with 


Accredited  Persons.  The  agency  reserves 
the  option  to  stop  or  reevaluate  the  pilot 
at  any  time  it  determines  that  additional 
work  load  generated  by  third  party 
consultations  compromises  FIDA's 
ability  to  review  other  applications  or 
the  agency  has  reason  to  believe  the 
quality  of  the  reviews  is  significantly 
diminished  by  lack  of  device  specific 
guidance. 

n.  Significance  of  Guidance 

This  draft  guidance  represents  the 
agency's  current  thinking  on  expanding 
the  scope  of  the  Accredited  Persons 
Program  to  include  class  II  devices  not 
excluded  by  statute.  It  does  not  create 
nor  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's)  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27. 
1997).  This  guidance  document  is 
issued  as  a  draft  Level  1  guidance 
consistent  with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Guidance  for 
Staff,  Industry,  and  Third  Parties: 
Implementation  of  Third  Party  Programs 
Under  the  FDA  Modernization  Act  of 
1997,"  via  your  fax  machine,  call  CDRH 
Facts-On-Demand  (FOD)  system  at  800- 
899-0381  or  301-827-0111  fit)m  a 
touch-tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2.  and 
then  enter  the  document  nimiber  (1160) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  civil 
money  penalty  guidance  dociunents 
package,  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device  oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://vfcrww.fda.gov/cdrh.  "Guidance 
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for  Staff,  Industry  and  Third  Parties: 
Implementation  of  Third  Party  Programs 
Under  the  FDA  Modernization  Act  of 
1997"  will  be  available  at  http:// 
vvww.gov/cdrh/dsniay3rdptythirdparty. 

rV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance  by  September  1,  2000. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimaent.  A  copy  of  the  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated.  July  5.  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  00-18083  Filed  7-17-00;  8:45  am] 

BILLING  CODE  416O-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting  and  Communication. 
Education  and  Outreach  Committee 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  a  field 
trip  and  meeting  of  the  Aquatic 
Nuisance  Species  (ANS)  Task  Force  and 
a  meeting  of  the  Commujiication, 
Education  and  Outreach  Committee  of 
the  ANS  Task  Force.  The  focus  of  the 
field  trip  and  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  field  trip  will  take  place 
from  12  p.m.  to  6  p.m..  Monday,  July  31, 
2000.  The  Aquatic  Nuisance  Species 
Task  Force  will  meet  from  8:30  a.m.  to 
5  p.m.,  Tuesday.  August  1,  2000  and 
8:30  a.m.  to  12  p.m..  Wednesday, 
August  2,  2000.  The  Communication. 
Education  and  Outreach  Committee  will 
meet  from  1:30  p.m.  to  4  p.m.  on 
Wednesday,  August  2,  2000. 
ADDRESSES:  The  field  trip  will  begin  at 
the  Rddisson  Hotel,  60  Battery  Street, 
Burlington.  Vermont.  The  ANS  Task 
Force  meeting  will  be  held  at  the 
University  of  Vermont.  Rowell  Hall. 
Room  103.  Burlington.  Vermont.  The 
Communication.  Education,  and 


Outreach  Committee  meeting  will  be 
held  at  the  Lake  Champlain  Basin 
Science  Center  (across  from  the 
Radisson  Hotel),  Burlington,  Vermont. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Gross,  Executive  Secretary. 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 
sharon    gross@fws.gov  or  Joe 
Starinchak.  Outreach  Coordinator,  at 
703-358-2018  or  by  e-mail  at: 
joe starincbak@fws.gov. 

SUPPLEMENTARY  INF0RMATX)N:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App 
I),  this  notice  aiuiounces  a  field  trip  and 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force  and  the 
Communication.  Education  and 
Outreach  Committee.  The  Task  Force 
was  established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  field  trip  will  consist  of  a  boat 
tovu  to  view  the  water  chestnut  problem 
and  some  of  the  control  and  harvesting 
operations  in  Lake  Champlain,  and 
description  of  some  of  the  lake's 
invasive  fish  species.  Topics  to  be 
covered  during  the  ANS  Task  Force 
meeting  on  Tuesday  and  Wednesday 
include:  briefings  about  regional 
nonindigenous  species  problem.s  and 
initiatives;  updates  of  activities  from  the 
Task  Force's  regional  panels;  a 
discussion  of  the  Coast  Guard's  ballast 
water  management  program;  a 
discussion  of  the  Asian  Swamp  Eel 
initiatives;  a  discussion  about  the  recent 
Caulerpa  taxifolia  invasions  in  Southern 
California  and  the  activities  of  the 
Caulerpa  taxifolia  Prevention 
Committee;  an  overview  of  the  activities 
of  the  Invasive  Species  Council;  a 
discussion  of  the  relationship  of  the 
Regional  Panels  with  the  ANS  Task 
Force;  and  other  topics.  Topics  to  be 
covered  diuing  the  Commimications, 
Education  and  Outreach  Conunittee 
include:  Review  of  conunittee 
membership  and  roles  and 
responsibilities;  review  of  ANS  Task 
Force  coordination  issues  such  as 
linkages  with  other  committees  and 
reporting  relationships;  review  of  the 
Act  and  committee  charge;  and 
discussion  of  products. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 


Dated:  July  13,  2000. 
Everett  Wilson, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 
Task  Force,  Acting  Assistant  Director — 
Fisheries. 
[FR  Doc.  00-18085  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-£LM)1-24  1A] 

Extension  of  Approved  Information 
Coltection,  OMB  Number  1004-0157 

AGENCY;  Bureau  of  Land  Management, 
Interior 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
renewal  of  an  existing  approval  to 
collect  certain  information  from 
applicants  who  wish  to  acquire  a  right- 
of-way  on  public  lands  under  the 
Federal  Land  Policv  and  Management 
Act  (FLPMA)  of  1976  Section  304(b)  of 
FLPNL\  (90  Stat.  2765.  43  U.S.C.  1734) 
authorizes  the  Secretary  to  require 
applicants  to  reimburse  the  United 
States  in  advance  for  the  expected 
reasonable  administrative  costs  incurred 
by  the  United  States  to  process  rights- 
of-way  applications  The  information 
collection  requirements  found  at  43  CFR 
2808.3  are  necessary  for  making  a 
determination  as  to  the  reasonable  level 
of  reimbursement  pursuant  to  Section 
304(b)  of  FLPMA  and  to  determine  who 
may  be  granted  a  reduction  or  waiver  of 
cost  reimbursement. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  September  18,  2000  to  be  considered. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Sti-eet  NW,  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment@blm.gov.  Please  include 
"ATTN:  1004-0157"  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  Street,  NW,  Washington,  D.C.  20036. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Alzala  L.  Ransom,  Lands  and  Realty 
Group  202-452-7772. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  the 
BLM  is  required  to  provide  60-day 
notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  a  published  current  rule  to 
solicit  comments  on  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  The  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  etseq. 

The  BLM  grants  rights-of-way  on 
public  lands  through  the  authority  of 
Title  V  of  the  FLPMA  (90  Stat.  2776,  43 
U.S.C.  1761).  Section  304(b)  of  FLPMA 
authorizes  the  BLM  to  receive  payment 
of  reasonable  cost  to  reimburse  the 
government  for  the  cost  of  processing 
rights-of-way  applications.  In 
determining  reasonable  cost.  BLM  must 
consider  such  things  as  actual  cosi 
(exclusive  of  management  overhead), 
the  portion  of  cost  incurred  that  is  for 
the  benefit  of  the  general  public  rather 
than  for  the  exclusive  benefit  of  the 
applicant,  the  public  service  provided, 
and  other  relevant  factors  must  be 
considered  to  determine  who  may  be 
entitled  to  an  off-set  against 
reimbursement  of  costs.  The 
information  collection  requirements 
found  at  43  CFR  2808.3  are  necessary  to 
making  a  determination  as  to  the 
reasonable  level  of  reimbursement 
pursuant  to  Section  304(b)  of  FLPMA. 
The  following  is  an  explanation  of 
specific  items  of  information  requested 
pursuant  to  43  CFR  2803.3:  Information 
on  the  monetary  value  of  the  rights  and 
privileges  sought  by  the  applicant  is 
needed  to  determine  both  eligibility 
and,  if  eligible,  the  reasonable  level  of 
reimbursement.  Such  data  consist  of  an  . 
estimate  of  the  cost  to  construct  the 
proposed  project  on  public  lands.  If 


applicants  believe  that  they  are  eligible 
for  further  reimbursement  reductions  for 
public  benefit  or  service  aspects  of  the 
proposed  project,  proof  of  such  public 
benefit  or  service,  consisting  of  the 
identification  of  any  original  study  data 
developed,  identification  of  tangible 
improvements,  such  as  roads,  trails, 
recreation  facilities,  etc.,  are  needed. 
Where  applicants  believe  they  should  be 
considered  for  additional  reductions  or 
a  waiver  of  cost  reimbiu-sement 
requirements,  a  showing  of  information 
on  the  nature  of  a  financial  hardship, 
existence  of  an  outstanding  lease  or 
permit,  proof  of  full  time  residency, 
requirements  for  the  relocation  of  an 
existing  facility  or  the  existence  of  other 
compelling  public  benefits  or  services 
are  needed  in  accordance  with  43  CFR 
2808.5  to  aid  in  determining  whether 
the  applicant  meets  specific  statutory 
requirements  to  obtain  benefits.  Failure 
to  collect  the  necessary  information 
would  result  in  the  inability  of  the  BLM 
to  develop  defendable,  reasonable 
reimbursement  costs  for  applicants  in 
accordance  with  statutory  and 
regulatory  requirements.  The  effect  to 
the  government  would  be  insufficient 
payment  received  for  services  rendered 
or  increased  cost  to  the  government 
relating  to  protest  and  appeal  actions 
contesting  the  accuracy  of  the 
reimbursement  cost  determinations. 

The  respondents  are  individuals  or 
companies  who  request  a  reduction  or 
waiver  of  cost  reimbursement.  The 
frequency  of  response  is  once  per 
applicant.  The  BLM  estimates 
approximately  14  requests  are  received 
annually.  Based  on  the  BLM's 
experience  it  will  take  an  average  of 
three  hours  for  a  respondent  to  supply 
the  necessary  information.  Based  on  the 
estimated  14  requests  received  annually 
and  the  average  time  of  three  hours  it 
takes  to  supply  the  necessary 
information,  the  total  annual  burden  is 
collectively  42  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  July  12,  2000. 
Shirlean  Beshir, 

BLM  Information  Clearance  Officer. 

[PR  Doc.  00-18091  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4310-B4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-00-1 430-PD] 

Notice 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  clostu*. 

SUMMARY:  Under  the  authority  of  43  CFR 
8364.1(a),  notice  is  hereby  given  that  an 
emergency  closure  for  the  use  and 
operation  of  motorized  vehicles  is  in 
effect  on  public  lands  administered  by 
the  Salt  Lake  Field  Office,  Bureau  of 
Land  Management,  as  follows: 

All  existing  and  future  Federal  land 
within  the  North  Oquirrh  Management 
Area  within  the  following  description: 

T.  1  S.,R.  3W.,SLM 

Section  20,  SWA;  Sections  19.  29.  30,  31. 
32; 
T.  2  S..  R.  3  W.,  SLM 

Tract  37; 

Sections  5.  6,  7.  8: 

Section  16,  SWV4SWV4; 

Sections  17, 18, 19,  20; 

Section  2 l,WV2Wi/i; 

Section  28,  WV2,  SE'/i; 

Sections  29,  30,  31,  32,  33; 

Section  34,  W»,^WV2; 
T.  1  S..  R.  4  W.,  SLM 

Section  24,  SEV«; 

Sections  25,  36; 

All  lands  east  of  the  Union  Pacific  Railroad 
within: 

T.  2  S..  R.  4  W..  SLM 
Tract  37; 

Sections  1.  11, 12,  13, 14. 15,  22.  23,  24. 
25,  26,  36; 

DATES:  Effective  July  18,  2000,  this 
closure  will  remain  in  effect  imtil 
revoked. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Nelson,  Acting  Assistant  Field 
Manager,  Salt  Lake  Field  Office,  Bureau 
of  Land  Management,  2370  South  2300 
West,  Salt  Lake  City,  Utah  84119;  (801)- 
977^.'^00. 

SUPPLEMENTARY  INFORMATION:  This  order 
is  put  into  effect  due  to  extreme 
wildland  fire  conditions  and  the 
immediate  threat  to  high  value  private 
property,  degradation  of  watershed,  and 
the  loss  of  important  resources  values 
resulting  bom  wildland  fires  in  the  area. 
The  closure  is  also  necessary  to  protect 
fragile  slopes  already  burned  from 
erosion  and  damage  by  motorized 
vehicles  while  rehabilitation  actions  are 
imderway. 

Violations  of  this  closure  are 
punishable  by  a  fine  up  to  $100,000 
and/or  imprisonment  not  to  exceed  12 
months  as  provided  in  43  CFR  8360. 
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Dated:  July  11.  2000. 
Glenn  A.  Carpenter. 

Field  Office  Manager. 

[FR  Doc.  00-18064  Filed  7-17-00;  8:45  am) 

BILUNG  CODE  4310-S$-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Draft  Environmental 
Assessment  (EA) 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice  of  release  of  draft 
environmental  assessment. 

SUMMARY:  This  notice  announces  the 
release  of  a  draft  environmental 
assessment  (EA)  on  a  proposal  to 
construct  the  Joseph  M.  McDade 
Recreational  Trail  within  the  Delaware 
Water  Gap  National  Recreation  Area. 

EA  Comment  Period:  Conunents  on  or 
before  August  18,  2000. 

Copies  available  at:  Website: 
www.nps.gov/dewa 
Park  Headquarters.  River  Road, 

Bushkill,  PA  18324. 
Kemp  Library,  East  Stroudsburg 

University,  E  Stroudsbiu^,  PA  18301. 
State  Library  of  PA,  PO  Box  1601, 

Harrisburg,  PA  17105. 
Easton  Area  Public  Library,  6th  and 

Church  Street,  Easton,  PA  18042. 
Sussex  Count)'  Library,  125  Morris 

Turnpike,  Nevrton,  NJ  07860. 
New  Jersey  State  Library,  185  West  State 

Street  CN  520,  Trenton,  NJ  08625. 
Eastern  Monroe  Public  Library,  1002 

North  Ninth  Street,  Stroudsburg,  PA 

18360. 
Pike  County  Library,  201  Broad  Street, 

Milford,  PA  18337. 
Warren  Coimty  Library,  199  Hardwick 

St..  Belvidere,  NJ  07823. 

This  draft  environmental  assessment, 
prepared  by  the  National  Park  Service, 
deals  with  the  environmental 
consequences  of  constructing  a  32-niile 
trail  within  the  Delaware  Water  Gap 
National  Recreation  Area  (DWGNRA). 
Designated  by  Congress  as  the  "McDade 
Recreationed  Trail",  it  is  intended  to 
parallel  the  Delaware  River  on  the 
P'onsylvania-side  of  the  park,  providing 
access  to  the  two  largest  communities 
bordering  DWGNRA:  Shawnee-on-the- 
Delaware  to  the  south  and  the  borough 
of  Milford  to  the  north.  The  trail  would 
follow  historic  traces,  cormecting 
historic  properties,  existing  facilities 
and  a  variety  of  natiiral  environments, 
thus  providing  an  intimate  glimpse  of 
the  natiu'al  and  cultiual  history  of  the 
area.  The  trail  would  also  offer  a  variety 


of  difficulty  levels  for  a  wide 
population,  including  those  use 
wheelchairs.  Trail  use  would  be 
restricted  to  hiking  (including 
wheelchairs  in  some  sections),  biking 
and  cross-coimtry  skiing. 

SUPPLEMENTARY  INFORMATION:  This 
enviroiunental  d^sessment  is  the  third 
phase  of  a  series  of  planning  efforts  that 
have  led  to  this  proposal.  In  1987,  the 
park's  General  Management  Plan  began 
the  process  by  identifying  the  need  for 
a  park  trails  system.  Recently,  the  park 
adopted  a  Park  Trails  Plan  (PTP)  under 
an  amendment  to  that  1987  General 
Management  Plan  (GMPA).  This  PTP/ 
GMPA  called  for  a  primary  trail  or 
"spine"  that  parallels  the  Delaware 
River  on  each  side  of  the  park  as  the 
highest  trail-development  priority. 
These  spines  would  later  be  the 
fireuneworks  for  a  network  of  park  trails. 
In  1996,  Congress  appropriated  funding 
for  the  spine  on  the  Permsylvania  side 
which  was  designated  as  the  Joseph  M. 
McDade  Recreational  Trail. 

The  EA  is  available  for  public 
comment.  Any  member  of  the  public 
may  file  a  written  comment.  Comments 
should  be  addressed  to  the 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  River  Road, 
Bushkill,  PA  18324.  Public  workshops 
are  tentatively  scheduled  for  August  9  at 
10  a.m.  and  August  10  at  7:00  p.m.  at 
the  Bushkill  Visitor  Center  in  Bushkill, 
Pennsvlvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324.  717-588-2418. 

Dated;  July  6,  2000. 
William  G.  Laitner. 

Superintendent. 

Congressional  Listing  for  Delawcire 
Water  Gap  NRA 

Honorable  Frank  Lautenberg,  U.S. 
Senate,  SH-506  Hart  Senate  Office 
Building.  Washington,  DC  20510- 
3002. 

Honorable  Robert  G.  Torricelli,  U.S. 
Senate,  Washington,  DC  20510-3001. 

Honorable  Richard  Santorum,  U.S. 
Senate,  SR  120  Senate  Russell  Office 
Bldg.,  Washington,  DC  20510. 

Honorable  Arlen  Specter,  U.S.  Senate, 
SH-530  Hart  Senate  Office  Bldg., 
Washington,  DC  20510-3802. 

Honorable  Paul  McHale,  U.S.  House  of 
Representatives,  511  Caimon  House 
Office  Bldg.,  Washington,  DC  20515- 
3815. 

Honorable  Joseph  McDade,  U.S.  House 
of  Representatives,  2370  Raybum 
House  Office  Bldg.,  Washington,  DC 
20515-3810. 


Honorable  Margaret  Roukema,  U.S. 
House  of  Representatives,  2244 
Raybum  House  Office  Bldg., 
Washington,  DC  20515-3005. 

Honorable  Tom  Ridge,  State  Capitol. 
Harrisburg,  PA  17120. 

Honorable  Christine  Whitman,  State 
House,  Trenton.  NJ  08625. 

Honorable  Joe  Battisto,  State 
Representative,  206  South  Capitol 
Building,  Harrisburg,  PA  17120-0028 

[FR  Doc.  00-18034  Filed  7-17-00;  8:45  am] 

«LUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  the  American 
Heritage  Center,  University  of 
Wyoming,  Laramie,  WY 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPR.\),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
i\merican  Heritage  Center  (AHC), 
University  of  Wyoming.  Laramie.  WY. 
This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar>'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  AHC  professional 
staff  in  consultation  with 
representatives  of  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota. 

In  1964,  human  remains  representing 
one  individual  were  donated  to  the  AHC 
by  Elizabeth  Oskamp.  This  individual 
has  been  identified  as  Ah-Ho-Ap-Pa, 
daughter  of  Spotted  Tail.  No  associated 
funerary  objects  are  present. 

Documentation  for  these  human 
remains  indicates  that  Ms.  Oskamp's 
father  collected  them  when  he  visited 
Fort  Laramie,  WY  at  an  unknown  date. 
Based  on  donor  information,  this 
individual  has  been  identified  as  Native 
American,  specifically  Ah-Ho-Ap-Pa. 
No  evidence  exists  to  contradict  this 
information. 
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Based  on  the  above-mentioned 
information,  officials  of  the  American 
Heritage  Center  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  American  Heritage  Center  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reserv^ation.  South  Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Rick  Ewig, 
Associate  Director,  American  Heritage 
Center,  University  of  Wyoming,  P.O. 
Box  3924,  Laramie,  WY  82071; 
telephone:  (307)  766-4114,  before 
August  17,  2000.  Repatriation  of  the 
human  remains  to  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  [une  13,  2000. 

John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

IFR  Doc.  00-18136  Filed  7-17-00;  8:45  ami 

BILLING  CODE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service. 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Saline  County,  MO  in  the  Possession 
of  the  Museum  of  Anthropology, 
University  of  Missouri-Columbia, 
Columbia,  MO 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10  9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerar}'  objects 
from  Saline  County.  MO  in  the 
possession  of  the  Museum  of 
Anthropology.  Department  of 
Anthropology.  University  of  Missouri- 
Columbia.  Columbia.  MO,  This  notice  is 
published  as  part  of  the  National  Park 
Service's  administrative  responsibilities 
under  NAGPRA,  43  CFR  10.2  (c).  The 


determinations  vrithin  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Missouri-Columbia  professional  staff  in 
consultation  with  representatives  of  the  ^ 
Otoe-Missouria  Tribe  of  Indians, 
Oklahoma;  and  the  Iowa  Tribe  of 
Oklahoma. 

Between  1939-1980,  human  remains 
representing  a  minimum  of  114 
individuals  were  recovered  from  site 
23SA002  (Utz  site).  Saline  County,  MO 
during  excavations  conducted  by 
University  of  Missouri-Columbia 
professional  staff,  supervised  field 
school  students,  and  volunteers  of  the 
Missouri  Archaeological  Society.  No 
known  individuals  were  identified.  The 
22  associated  funerary  objects  include 
ceramic  sherds,  canine  bones,  limestone 
fragments,  debitage,  metal  fragments,  a 
shell  gorget,  burial  soil,  a  biface,  a 
terrapin  carapace,  faunal  remains,  a 
piece  of  daub,  worked  antler,  and 
worked  shell. 

Based  on  oral  tradition,  types  of 
associated  funerary  objects,  and 
historical  documents,  these  individuals 
have  been  determined  to  be  Native 
American.  Based  on  radiocarbon  dating, 
presence  of  trade  objects,  and  historical 
documents,  the  Utz  site  has  been 
identified  as  a  village  occupation 
estimating  to  date  to  approximately  A.D 
1460-1712.  Oral  tradition,  archeological 
evidence,  and  historical  documents 
indicate  the  Utz  site  was  a  village  of  the 
Missouria  Tribe  and  the  burials  are 
reasonably  believed  to  be  culttirally 
affiliated  with  the  Otoe-Missouria  Tribe 
of  Indians,  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Missouri -Colxmibia  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
114  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Missouri-Columbia  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  22  objects  Usted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Missouri -Columbia  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 


remains  and  associated  funerary'  objects 
and  the  Otoe-Missouria  Tribe  of  Indians, 
Okleihoma.  This  notice  has  been  sent  to 
officials  of  the  Otoe-Missouria  Tribe  of 
Indians,  Oklahoma;  and  the  Iowa  Tribe 
of  Oklahoma.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Dr.  Michael  J. 
O'Brien,  Director,  Museum  of 
Anthropology,  317  Lowry  Hall, 
University  of  Missouri,  Colimibia,  MO 
65211,  telephone  (573)  882-4421,  before 
August  17,  2000.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Iowa  Tribe  of  Oklahoma 
on  behalf  of  the  Otoe-Missouria  Tribe  of 
Indians,  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  June  22,  2000. 
John  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

[PR  Doc.  00-18137  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Comptetton  tor 
Native  American  Human  Remains  from 
Barrow.  AK  in  the  Possession  of  tt>e 
University  of  Nebraska  State  Museum. 
University  of  Nebraska-Llncoin, 
Lincoln,  NE-  REVISION 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the  revision 
of  an  inventory  of  human  remains  in  the 
possession  of  University  of  Nebraska 
State  Museum.  University  of  Nebraska- 
Lincoln,  Lincoln,  NE. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Nebraska-Lincoln  professional  staff  in 
consultation  with  representatives  of 
North  Slope  Borough  as  the  authorized 
representative  of  the  Native  Village  of 
Barrow  Inupiat  Traditional  Government, 
and  Mrs.  C.  Boellstorff 

In  1931.  human  remains  representing 
one  individual  werf  donated  to  the 
UniversitA  of  Nebraska  State  .Museum 
by  Mrs.  Charles  Fritch.  No  known 
individual  was  identified.  No  asscrt:iated 
funerary  objects  are  present. 

These  human  remains  were 
err()neou^l\  identified  m  the  Notice  of 
Inventon  (ompietion   published  April 
6,  1999,  as  havmg  been  collected  in 
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Barrovv    AK  bv  T  [,.  Ku  hardson  and 
donated  to  the  Museum  bv  Mrs.  C. 
BoellstortT.  In  fact,  these  human 
remains  were  donated  bv  \trs>.  Fritch 
who  lived  in  Pawnee  (^ountv.  \'E.  These 
human  remains  come  from  an 
unknown  location  and  were  collected 
under  unknown  circumstances  and  are 
now  re-classified  as  culturally 
unidentifiable. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Nebraska-Lincoln  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Nebraska-Lincoln  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  no  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  any 
present-day  Indian  tribe. 

This  notice  has  been  sent  to  officials 
of  the  North  Slope  Borough,  the  Native 
Village  of  Barrow  Inupiat  Traditional 
Government.  Representatives  of  any 
other  Indian  tribe  that  wish  considtation 
regarding  these  human  remains  should 
contact  Dr.  Priscilla  Grew,  NAGFRA 
Coordinator,  University  of  Nebraska- 
Lincoln,  301  Bessey  Hall,  Lincoln,  NE 
68588-0381,  telephone  (402)  472-7854. 

Dated:  June  14,  2000. 
John  Robbing, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

'FR  Dor   00-18138  Filed  7-17-00;  8:45  am] 

3ILUNG  CODE  BILLING  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  National  Recreation  Area; 
Notice  of  Proposed  Year-Round 
Closure  at  Fort  Funston  and  Request 
for  Comments 

DATE:  Friday,  July  14,  2000. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
resource  protection  mandate  of  the 
National  Park  Service  (NFS),  the  Golden 
Gate  National  Recreation  Area,  NFS,  is 
announcing  its  proposal  to  close  year- 
round  approximately  1 2  acres  of  Fort 
Funston  to  off-trail  recreational  use  by 
the  public.  The  closure  is  located  in  the 
northwest  portion  of  Fort  Funston.  This 
closure  is  necessary  to  protect  habitat 
for  the  California  threatened  bank 
swallows  (Riparia  riparia),  enhance 
significant  native  plant  communities, 
improve  public  safety  and  reduce 


human-induced  impacts  to  the  coastal 
bluffs  and  dunes,  a  significant 
geological  featiu-e.  NFS  invites 
comments  on  this  proposed  year-round 
closure. 

Background:  Section  1.5  of  Title  36  of 
the  Code  of  Federal  Regulations 
authorizes  the  Superintendent  to  effect 
closures  and  public  use  limits  within  a 
national  park  unit  when  necessary  for 
the  maintenance  of  public  health  and 
safety,  protection  of  environmental  or 
scenic  values,  protection  of  natural  or 
cultural  resources,  aid  to  scientific 
research,  implementation  of 
management  responsibilities,  equitable 
allocation  and  use  of  facilities,  or  the 
avoidance  of  conflict  among  visitor  use 
activities.  The  proposed  closure  at  Fort 
Fimston  is  necessary  to  protect  public 
safety,  to  protect  environmental  values 
and  natural  resources,  and  to  implement 
management  responsibilities.  Because  of 
a  May  16,  2000,  Federal  District  Court 
ordered  preliminary  injunction  against 
the  NFS,  disallowing  the  closure  imtil 
such  time  as  appropriate  public  notice 
and  opportunity  for  comment  was 
provided,  NFS  is  providing  this  notice 
and  invites  comments  from  the  public 
on  this  proposed  year-round  closure. 

Reference:  Fublic  Law  92-589  of 
October  27,  1972,  as  amended,  as 
codified  in  Title  16  United  States  Code 
Sections  460bb  through  460bb-5.  Title 
16  United  States  Code  Sections  1  and 
la-1.  Title  36  Code  of  Federal 
Regulations  Sections  1.5,  1.7,  2.1,  and 
2.15.  Ft.  Fxmston  Dog  Walkers  v. 
Babbitt.  No.  C  00-00877  WHA.  N.D. 
Cal.,  Preliminary  Injunction,  May  16, 
2000. 

Comments:  Public  comments  will  be 
accepted  for  a  period  of  60  calendar 
days  fi'om  the  date  of  this  notice. 
Therefore,  public  comments  on  this 
notice  must  be  received  by  September 
12,  2000.  Public  comments  should  be 
submitted  to  NFS  as  early  as  possible  in 
order  to  assure  their  maximum 
consideration.  Comments  will  be 
considered  and  this  proposal  may  be 
modified  accordingly,  and  the  final 
decision  of  the  National  Park  Service 
will  be  published  in  the  Federal 
Register. 

If  individuals  submitting  comments 
request  that  their  name  and/or  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  at  the  beginning  of  the  * 
comments.  There  also  may  be 
circiunstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always,  NPS  will 
make  available  for  public  inspection  all 
submissions  fi'om  organizations  or 
businesses  and  from  persons  identifying 


themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Send  Comments  To:  Superintendent, 
Golden  Gate  National  Recreation  Area, 
Bay  and  Franklin  Streets,  Building  201, 
Ft.  Mason.  San  Francisco,  94123. 

Further  Information:  Detailed 
information  concerning  this  proposal, 
including  a  map  depicting  the  closure 
area  and  open  park  trails,  is  available  at 
the  following  locations: 

•  Fort  Funston  Visitor  Center  and 
Ranger  Office.  '4  mile  south  of  John 
Muir  Drive,  on  the  west  side  of  Hwy 
35,  Golden  Gate  National  Recreation 
Area,  National  Park  Service,  San 
Francisco 

•  Pacific  West  Information  Center, 
National  Park  Service.  Building  201, 
Fort  Mason,  Bay  and  Franklin  Streets, 
San  Francisco 

•  San  Francisco  Public  Library,  Marina 
Branch,  1890  Chestnut  Street,  San 
Francisco 

•  San  Francisco  Public  Library,  Sunset 
Branch,  1305  18th  Avenue,  San 
Francisco 

Contact:  For  further  information, 
contact  Scalla  Sheen,  Office  of  Public 
Affairs,  GGNRA  at  415-561-4730. 

Brian  O'Neill, 

Superintendent,  GGNRA. 

[FR  Doc.  00-18112  Filed  7-17-00;  8:45  amj 

BILUNG  COOE  «31&-70-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance.  National 
White  Collar  Crime  Center;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  new  collection  national 
business  survey  on  white  collar  crime. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  National  White  Collar  Crime 
Center  (NWCCC)  has  submitted  die 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
September  18,  2000. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instruments  with  instructions,  or 
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additional  information,  please  contact 
Project  Director  of  National  Business 
Survey  on  White  Collar  Crime,  (877) 
693-2874,  National  White  Collar  Crime 
Center,  Training  and  Research  Institute, 
12  Roush  Drive,  Morgantow^n,  WV 
26501. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology 
(e.g.  permitting  electronic  submission  of 
responses). 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2).  Title  of  the  Form/Collection: 
National  Business  Survey  on  White 
Collar  Crime. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  =  None.  National  White 
Collar  Crime  Center  (NWCCC),  Bureau 
of  Justice  Assistance,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 


abstract:  Primary:  United  States 
businesses.  Other:  None.  The  NWCCC 
Training  and  Research  Institute 
anticipates  conducting  a  national  survey 
of  professional  business  persons  and 
their  perceptions  of  white  collar  crime. 
Particular  areas  of  interest  include 
victimization,  perpetration,  prevention 
measures,  cyber-crime,  and  general 
demographics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,070  respondents  at  25 
minutes  per  mail  survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  450  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  or  via  facsimile 
at  (202) 514-1534. 

Dated:  July  13,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  00-18124  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  44ia-18-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review:  Comment  Request 

July  13,  2000. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  July  25,  2000.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Departmental  Clearance  Officer, 
Ira  L.  Mills  (202)  219-5095. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory- 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  alid  Training 
Administration,  Room  10235, 
Washington,  DC  20503. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

C.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

C.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

C.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

C.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare  to  Work  (WtW) 
Formula/Competitive  Cumulative 
Quarterly  Status  Reports. 

OMB  Number:  1205-0385. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Business  or  other  for- 
profit;  Not-for-profit  institutions. 


Requirements  for  ETA  9068  (formula) 


Number  of  reports  per  entity  per  quarter 

Total  number  of  reports  per  entity  per  year  

Number  of  minutes  for  recording/reporting  per  quarter  per  report 

Total  numtjer  of  hours  required  for  recording/reporting  per  entity  per  year 

Number  of  entities  reporting  

Total  number  of  hours  required  for  recording/reporting  p)er  year 


1sf  year 


1 
3 

40 
2 

55 
110 


2nd  year 


3rd  year 


1 
4 

80 
5 

55 
293 


4th  year 


2 
8 

120 

8 

55 

440 


2 
8 

80 
5 

55 
293 


Note:  Formula  grants  will  only  be  issued  in 
years  1  and  2;  grantees  may  be  eligible  for  a 


Bonus  grant  in  year  3.  All  grant  funds  will 
be  tracked  in  the  same  automated  format.  In 


year  1,  formula  grants  will  not  be  allocated 
until  the  2nd  quarter. 


Requirements  for  ETA  9068-1  (competitive) 

1st  year 

2nd  year 

3rd  year 

4th  year 

Number  of  reports  per  entity  per  quarter  

1 
3 

1 

4 

2 

4 

2 

Total  number  of  reports  per  entity  per  year  

4 
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Requirements  tor  ETA  9068-1  (competitive) 

1st  year 

2nd  year 

3rd  year 

4tti  year 

Numt)er  of  minutes  for  recording/reporting  per  quarter  per  report 

Total  number  of  fiours  required  for  recording/reporting  per  entity  per  year  

40 

2 

200 

200 

80 

5 

200 

1.067 

120 
8 

80 
5 

Number  of  entities  reporting  

200 

1,600 

200 

Total  number  of  hours  required  for  recordln^reporting  per  year 

1  067 

Note:  Competitive  Grants  to  be  awarded  in 
years  1  and  2.  Estimate  200  grants  will  be 
awarded  to  eligible  applicants.  All  grant 
funds  will  be  tracked  in  the  same  automated 
format.  In  year  1 ,  competitive  grants  will  not 
be  let  until  the  2nd  quarter. 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
maintaining):  $0 

Description:  This  request  for  approval 
of  the  WtW  Formula  and  Competitive 
Cimiulative  Quarterly  Status  report 
formats  is  necessary  so  that  the 
Department  may  collect  statutorily 
required  data  from  the  States  and  other 
grant  recipients  on  a  quarterly  basis. 
The  information  will  provide  a  means 
for  the  Secretary  of  Labor  to  manage  and 
evaluate  the  WtW  program  as  well  as  to 
develop  a  formula  for  measuring  State 
performance  to  be  utilized  in 
determining  and  awarding  bonuses  to 
States.  These  performance  bonuses  are 
authorized  under  the  Act  in  Section 
403(a)(5)(E). 

Karin  G.  Kurz, 

Acting  Departmental  Clearance  Officer. 
IFR  Doc.  00-18092  Filed  7-17-00;  8:45  am) 

BILLING  CODE  451(>-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  a  Change  m  Status  o'  a 
Extended  Benefit  (EBi  Period  for 
Alaska 

This  notice  annoimces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  Alaska. 

Simimary 

The  following  change  has  occurred 
since  the  publication  of  the  last  notice 
regarding  the  State's  EB  status: 

•  May  27,  2000    Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  May  6,  2000  fell  below  6.0 
percent  and  was  less  than  120  percent 
of  the  average  for  the  corresponding 
period  for  the  prior  two  years,  causing 
Alaska  to  trigger  "off'  EB  effective  May 
27,  2000. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 


are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  as  amended  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  ciurently  filing 
a  claim  for  EB  of  the  forthcoming  end 
of  the  EB  period  and  its  effect  on  the 
individual's  rights  to  EB  (20  CFR 
615.13(c)(4)). 

Signed  at  Washington,  DC.,  on  July  12, 
2000. 
Raymond  Bramucci, 

Assistant  Secretary  of  Labor  for  Employment 

and  Training. ' 

(PR  Doc.  00-18093  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Time  and  Date:  9:30  a.m.  Tuesday, 
July  25,  2000. 

Place:  NTSB  Board  Room,  429 
L'Enfant  Plaza,  S.W.,  Washington,  D.C. 
20594. 

Status:  Open  to  the  Public. 

Matters  to  be  Considered: 

7047B  Aviation  Accident  Report: 
Crash  Diuing  Landing,  Federal  Express, 
Inc.,  Flight  14,  McDonnell  Douglas  MD- 
11,  N611FE,  Newark  International 
Airport,  Newark,  New  Jersey,  July  31, 
1997. 

News  Media  Contact:  Telephone: 
(202)  314-6100  Individuals  requesting 
specific  accommodation  should  contact 
Mrs.  Barbara  Bush  at  (202)  314-6220  by 
Friday,  July  21,2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Underwood  (202)  314-6065. 

July  14,  2000. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  00-18308  Filed  7-14-00;  4:13  pm] 

BILUNG  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

In  the  Matter  of  Northeast  Nuclear 
Energy  Company,  et  ai.  (Millstone 
Nuclear  Power  Station.  Unit  2); 
Exemption 

1 

Northeast  Nuclear  Energy  Company, 
et  al.,  is  the  holder  of  Facility  Operating 
License  No.  DPR-65  which  authorizes 
operation  of  Millstone  Nuclear  Power 
Station,  Unit  2.  Millstone  Nuclear 
Power  Station,  Unit  2  is  a  pressurized 
water  reactor  located  in  Waterford, 
Connecticut.  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regtilations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect. 

n 

Appendix  R,  "Fire  Protection  Program 
for  Nuclear  Power  Facilities  Operating 
Prior  to  January  1, 1979,"  to  title  10  of 
the  tode  of  Federal  Regulations  (10 
CFR)  part  50,  establishes  fire  protection 
features  required  to  satisfy  General 
Design  Criterion  3,  "Fire  protection,"  of 
Appendix  A  to  10  CFR  part  50,  with 
respect  to  certain  generic  issues  for 
nuclear  power  plants  licensed  to  operate 
prior  to  January  1,  1979.  By  letter  dated 
February  14,  2000,  as  supplemented  by 
letters  dated  April  5  and  May  31,  2000, 
Northeast  Nuclear  Energy  Company, 
(NNECO),  the  licensee  for  Millstone 
Nuclear  Power  Station,  Unit  No.  2, 
requested  an  exemption  from  the 
technical  requirements  of  10  CFR  part 
50,  appendix  R.  section  III. J  to  the  extent 
that  it  requires  emergency  lighting  units 
with  at  least  an  B-hoiu-  battery  power 
supply  to  light  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes  thereto. 
NNECO  proposed  to  credit  the  seciuity 
lighting  system  currently  installed  at  the 
plant  for  access  and  egress  route 
emergency  lighting  in  lieu  of  providing 
separate  emergency  lighting  units  with 
an  8-hour  battery  supply  in  the  Unit  3 
yard  area. 

m 

As  a  result  of  the  decommissioning  of 
Unit  1 ,  the  existing  tie  to  Unit  1  Vital 
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Electrical  Bus  14H  will  be  disconnected. 
The  licensee  will  credit  a  new  4160-volt 
electrical  tie  to  the  Unit  3  Alternate  AC 
diesel  generator  as  the  alternate  AC 
power  source  for  Unit  2  to  comply  with 
Appendix  R.  Access  to  the  Unit  3 
Alternate  AC  diesel  generator  and 
associated  switchgear  enclosures  so  that 
Unit  3  operators  could  start  the  diesel 
generator  and  make  the  necessary 
electrical  ties  to  the  Unit  2  bus  requires 
travel  through  the  Unit  3  yard  area. 

The  outdoor  access  and  egress  route 
to  the  Unit  3  Alternate  AC  diesel 
generator  and  switchgeair  enclosures 
extends  from  the  west  entrance  of 
Millstone  Unit  3  Building  323  (grade 
elevation),  north  through  a  paved  area  to 
a  service  road,  following  the  road 
generally  to  the  east  and  then  south  to 
the  enclosures. 

The  licensee  proposes  to  credit  the 
seciuity  lighting  system  for  access  and 
egress  route  emergency  lighting  in  lieu 
of  an  8-hour  battery  supply  in  the  yard 
area.  The  basis  for  this  is  as  follows: 

1 .  The  security  lighting  system 
illuminates  the  required  access  and 
egress  routes; 

2.  The  security  lighting  power  supply 
is  backed  by  a  security  diesel  generator 
with  fuel  storage  capacity  to  ensure 
operation  greater  than  or  equal  to  8 
hours; 

3.  The  security  generator, 
components,  and  circuits  are 
independent  from  the  postulated  fire 
areas  which  require  access  to  the  4160- 
\  oh  Bus  14H  enclosiu-e,  Intake 
Structiue,  or  RWST  pipe  chase. 

These  actions  will  ensure  that  the 
appendix  R,  section  III.J  requirement  to 
the  extent  that  emergency  lighting  units 
\vith  at  least  an  8-hour  supply  are  met. 

There  are  also  portable  lighting  units 
dedicated  for  operations  department  use 
that  would  provide  additional  defense- 
in-depth  for  ensuring  adequate  lighting 
is  available.  The  equipment  is 
administratively  controlled  and  located 
i  nside  the  Millstone  Unit  3  Control 
Room  Complex. 

IV 

The  underlying  purpose  of  section 
III.J  of  appendix  R  is  to  ensure  that  fixed 
lighting  of  sufficient  duration  and 
reliability  is  provided  to  allow  operation 
( i  equipment  required  for  post-fire,  safe 
shutdown  of  the  reactor.  Lighting  for 
iccess/egress  associated  with  the 
equipment  is  also  required. 

Large  area  applications  will  typically 
impose  electrical  load  requirements 
which  are  beyond  the  normal  limits  of 
batten,'  units.  The  security  lighting 
system  illuminates  the  required  access 
and  egress  routes.  The  power  supply  is 
backed  by  a  secvuity  diesel  generator 


with  fuel  storage  capacity  to  ensure 
operation  with  at  least  an  8-hour 
supply.  The  security  generator, 
components  and  circuits  are 
independent  from  the  postulated  fire 
areas  which  require  access  to  the  Unit 
3  Alternate  AC  diesel  generator  and 
consistent  with  the  defense-in-depth 
approach  to  fire  protection. 

Based  on  the  availability  and 
reliability  of  the  security  lighting  of 
sufficient  duration  and  the  availability 
of  portable  lighting,  there  is  reasonable 
assurance  that  the  access/egress  routes 
through  the  yard  area  that  are  relied  on 
for  safe  shutdown  of  the  facility  can  be 
accessed  in  the  event  of  a  fire. 

On  the  basis  of  its  evaluation,  the 
NRC  staff  has  concluded  that  the 
application  of  the  regulation,  piu'suant 
to  10  CFR  50.12{a)(2)(ii),  in  this  special 
circumstance  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 


The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a),  an 
exemption  to  allow  use  of  secmity 
lighting  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  seciu-ity. 
Further,  special  circumstances  are 
present,  as  set  forth  in  10  CFR 
50.12(a)(2)(ii).  Therefore,  the 
Commission  hereby  grants  an 
exemption  from  the  requirements  of  10 
CFR,  part  50,  appendix  R,  section  III.J. 

Pvirsuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (65  FR  41738). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwolinski, 

Director  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  00-18114  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  7SMM>1-P 


Nuclear  regulatory 
commission 

[DocKet  No.  50-271] 

In  the  Matter  o^  Vermont  Yankee 
Nucleaf  Powe'  Corporation  fVermont 
Yankee  Nuclear  Powe^  Sia:'on);  Order 
Approving  Transfer  ot  License  and 
Conforming  .Anendment 

I. 

Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC  or  the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  DPR-28,  which  authorizes  the 
operation  of  Vermont  Yankee  Nuclear 
Power  Station  (Vermont  Yankee  or  the 
facility)  at  steady-state  power  levels  not 
in  excess  of  1593  megawatts  thermal. 
The  facility  is  located  at  the  licensee's 
site  in  the  Town  of  Vernon,  Windham 
County,  Vermont.  The  license 
authorizes  VYNPC  to  possess,  use,  and 
operate  the  facility. 

n. 

Under  cover  of  a  letter  dated  January 
6,  2000,  AmerGen  Vermont,  Limited 
Liability  Company  (LLC),  (AmerGen 
Vermont)  and  VYNPC,  jointly  submitted 
an  application  requesting  approval  of 
the  transfer  of  Facility  Operating 
License  No.  DRP-28  for  Vermont 
Yankee  from  VYNPC  to  AmerGen 
Vermont.  The  licensee  and  AmerGen 
Vermont  also  jointly  requested  approval 
of  a  conforming  amendment  to  reflect 
the  transfer.  The  application  was 
supplemented  by  submittals  dated 
Januar\'  13,  February  18,  March  13, 
March  30,  and  April  6,  2000, 
collectively  referred  to  as  the 
"application"  herein  unless  otherwise 
indicated. 

AmerGen  Vermont  is  a  Vermont 
limited  liability  company  established  by 
AmerGen  Energy  Company,  LLC 
(AmerGen),  to  own  and  operate 
Vermont  Yankee.  AmerGen  Vermont  is 
a  wholly  owned  subsidiary  of  AmerGen. 
AmerGen  is  a  Delaware  limited  liability 
company  formed  to  acquire  and  operate 
nuclear  power  plants  in  the  United 
States.  PECO  Energy  Company  (PECO) 
and  British  Energy,  Inc.,  (BE,  Inc.),  each 
owrn  a  50-percent  interest  in  AmerGen. 
BE,  Inc.,  is  a  wholly  owned  subsidiary 
of  British  Energy,  pic.  The  conforming 
license  amendment  would  remove 
references  to  VYNPC  finm  the  license 
and  add  references  to  AmerGen 
Vermont  in  respective  places,  and  make 
other  administrative  changes  of  a 
similar  nature  to  reflect  the  proposed 
transfer. 

Approval  of  the  transfer  of  the  facility 
operating  license  and  a  conforming 
license  amendment  was  requested  by 


VYNPC  and  AmerGen  Vermont 
pursuant  to  10  CFR  50.80  and  50.90. 
Notice  of  the  requests  for  approval  and 
for  an  opportunity'  for  a  hearing  was 
pubhshed  in  the  Federal  Register  on 
February  3,  2000  (65  FR  5376).  Pursuant 
to  such  notice,  the  Commission  received 
two  requests  for  hearing.  One  hearing 
request  was  from  the  State  of  Vermont 
Department  of  Public  Service,  dated 
February  23,  2000.  A  second  hearing 
request  was  filed  by  the  Citizens 
Awareness  Network,  dated  February  22, 
2000.  Commission  review  of  these 
hearing  requests  is  pending. 

Pursuant  to  10  CFR  2.1316,  during  the 
pendancy  of  a  hearing,  the  staff  is 
expected  to  promptly  proceed  with  the 
approval  or  denial  of  license  transfer 
requests  consistent  with  the  NRC  staff's 
findings  in  its  Safety  Evaluation  Report 
(SER).  Notice  of  the  action  shall  be 
promptly  transmitted  to  the  Presiding 
Officer  and  parties  to  the  proceeding. 
Commission  action  on  the  pending 
hearing  requests  is  being  handled 
independently  of  this  action. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  After 
reviewing  the  information  submitted  in 
the  application  and  other  information 
before  the  Commission,  and  relying 
upon  the  representations  and 
agreements  contained  in  the 
application,  the  Nuclear  Regulatory 
Commission  (NRC)  staff  has  determined 
that  AmerGen  Vermont  is  qualified  to  be 
the  holder  of  the  license,  and  that  the 
transfer  of  the  license  to  AmerGen 
Vermont  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  below.  The  NRC  staff  has 
further  found  that  the  application  for 
the  proposed  license  amendment 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the 
Commission's  rules  and  regulations  set 
forth  in  10  CFR  chapter  1;  that  the 
facility  will  operate  in  conformity  with 
the  application,  the  provisions  of  the 
Act,  and  the  rules  and  regulations  of  the 
Commission;  that  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  that  the  issuance  of  the 
proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 


the  public;  and  that  the  issuance  of  the 
proposed  license  amendment  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations,  and  that  all 
applicable  requirements  have  been 
satisfied.  These  findings  are  supported 
by  a  safety  evaluation  dated  July  7, 
2000. 

m. 

Accordingly,  pursuant  to  sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  2201(b),  2201(i),  and  2234;  and 
10  CFR  50.80.  /( Is  Hereby  Ordered  that 
the  transfer  of  the  license  as  described 
herein  to  AmerGen  Vermont  is 
approved,  subject  to  the  following 
conditions; 

(1)  AmerGen  Vermont  shall  take  no 
action  to  cause  PECO  or  BE,  Inc.,  or 
their  affiliates,  successors  or  assigns,  to 
void,  cancel,  or  diminish  their  $200 
million  contingency  commitment  to 
provide  funding  for  AmerGen's  nuclear 
power  plants,  including  but  not  limited 
to  any  plant  owned  by  any  subsidiary  of 
AmerGien,  the  existence  of  which  is 
represented  in  the  application,  or  cause 
them  to  fail  to  perform  or  impair  their 
performance  under  the  commitment,  or 
remove  or  interfere  with  AmerGen  or 
AmerGen  Vermont's  ability  to  draw 
upon  the  conmtiitment.  Also,  AmerGen 
Vermont  shall  inform  the  NRC  in 
writing  at  any  time  that  it  or  AmerGen, 
for  the  benefit  of  AmerGen  Vermont, 
draws  upon  the  $200  million 
commitment. 

(2)  AmerGen  Vermont  shall  provide 
decommissioning  funding  assurance  of 
no  less  than  $280  million,  after  payment 
of  any  taxes,  deposited  in  the 
deconmiissioning  trust  fund  for 
Vermont  Yankee  when  Vermont  Yankee 
is  transferred  to  AmerGen  Vermont. 

(3)  The  decommissioning  trust 
agreement  must  be  in  a  form  acceptable 
to  the  NRC. 

(4)  With  respect  to  the 
decommissioning  trust  fund, 
investments  in  the  securities  or  other 
obligations  of  PECO,  BE,  Inc.,  AmerGen, 
AmerGen  Vermont,  or  their  affiliates, 
successors,  or  assigns  shall  be 
prohibited.  Except  for  investments  tied 
to  market  indexes  or  other  nonnuclear 
sector  mutual  funds,  investments  in  any 
entity  owning  one  or  more  nuclear 
power  plants  are  prohibited. 

(5)  Tne  decommissioning  trust 
agreement  must  provide  that  no 
disbursements  or  payments  from  the 
trust  shall  be  made  by  the  trustee  until 
the  trustee  has  first  given  the  NRC  30 
days'  prior  written  notice  of  payment. 
The  decommissioning  trust  agreement 
shall  further  contain  a  provision  that  no 
disbursements  or  payments  from  the 


trust  shall  be  made  if  the  trustee 
receives  prior  written  notice  of  objection 
from  the  Director,  Office  of  Nuclear 
Reactor  Regulation. 

(6)  The  oecommissioning  trust 
agreement  must  provide  that  the 
agreement  cannot  be  amended  in  any 
material  respect  without  30  days'  prior 
written  notification  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 

(7)  The  appropriate  section  of  the 
trust  agreement  shall  state  that  the 
trustee,  investment  advisor,  or  anyone 
else  directing  the  investments  made  in 
the  trust  shall  adhere  to  a    prudent 
investor"  standard,  as  specified  in  18 
CFR  35.32(a)(3)  of  the  Federal  Energy 
Regulator.'  Conimission's  regulations. 

(8)  AmerGen  Vermont  shall  take  all 
necessary  steps  to  ensure  that  the 
decommissioning  trust  is  maintained  in 
accordance  with  the  application  for 
approval  of  the  transfer  of  the  Vermont 
Yankee  license  to  it,  the  requirements  of 
this  Order  approving  the  transfer,  and 
the  safety  evaluation  supporting  this 
Order. 

(9)  The  AmerGen  Vermont  Limited 
Liability  Company  Agreement  dated 
Jcmuary  1,  2000,  and  any  subsequent 
amendments  thereto  as  of  the  date  of 
this  Order,  may  not  be  modified  in  any 
material  respect  concerning  decision- 
making authority  over  "safety  issues"  as 
defined  therein  without  the  prior 
written  consent  of  the  Director,  Office  of 
Nuclear  Reactor  Regulation. 

(10)  At  least  half  of  the  members  of 
the  Management  Committee  of 
AmerGen  Vermont  shall  be  appointed 
by  a  non-foreign  member  group  of 
AmerGen,  all  of  which  appointees  shall 
be  U.S.  citizens. 

(11)  The  Chief  Executive  Officer 
(CEO),  Chief  Nuclear  Officer  (if  someone 
other  than  the  CEO),  and  Chairman  of 
the  Management  Committee  of 
AmerGen  Vermont  shall  be  U.S. 
citizens.  These  individuals  shall  have 
the  responsibility  and  exclusive 
authority  to  ensure,  and  shall  ensure,  . 
that  the  business  and  activities  of 
AmerGen  Vermont  with  respect  to  the 
Vermont  Yankee  operating  license  are  at 
all  times  conducted  in  a  maimer 
consistent  with  the  protection  of  the 
public  health  and  safety  and  the 
common  defense  and  security  of  the 
United  States. 

(12)  AmerGen  Vermont  shall  cause  to 
be  transmitted  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  within  30 
days  of  filing  with  the  U.S.  Seciuities 
and  Exchange  Commission,  any 
Schedules  13D  or  13G  filed  pursuant  to 
the  Securities  Exchange  Act  of  1934  that 
disclose  beneficial  ownership  of  any 
registered  class  of  stock  of  PECO  or  of 
any  affiliate,  successor,  or  assignee  of 
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PECO  to  which  PECO's  ovmership 
interest  in  AmerGen  may  be 
subsequently  assigned  with  the  prior 
written  consent  of  the  NRC,  [or  of  the 
parent  or  owner  of  such  affiliate, 
successor,  or  assignee,  whichever  entity 
is  the  issuer  of  such  stock.] 

(13)  Before  the  completion  of  the  sale 
and  transfer  of  Vermont  Yankee  to  it, 
AmerGen  Vermont  shall  provide  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  satisfactory  documentary 
evidence  that  AmerGen  Vermont  has 
obtained  the  appropriate  amount  of 
insurance  required  of  licensees  under  10 
CFR  Part  140  of  the  Commission's 
regulations. 

(14)  After  receipt  of  all  required 
regulatory  approvals  of  the  transfer  of 
Vermont  Yankee,  AmerGen  Vermont 
and  VYNPC  shall  inform  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  in 
writing  of  such  receipt  within  5 
business  days,  and  of  the  closing  date  of 
the  sale  and  transfer  of  Vermont  Yankee 
no  later  than  7  business  days  prior  to 
the  date  of  closing.  If  the  transfer  of  the 
license  is  not  completed  by  July  1,  2001, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  written 
application  and  for  good  cause  shown, 
this  date  may,  in  writing,  be  extended. 

It  Is  Further  Ordered  that,  consistent 
with  10  CFR  2.1315(b),  a  hcense 
amendment  that  makes  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  license 
transfer  is  approved.  The  amendment 
shall  be  issued  and  made  effective  at  the 
time  the  proposed  license  transfer  is 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
order,  see  the  initial  application  dated 
lanuary  6,  2000,  supplemental  letters 
dated  January  13,  February  18,  March 
13,  March  30,  and  April  6,  2000,  and  the 
safety  evaluation  dated  July  7,  2000, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelmeui  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  2000. 

For  the  Nuclear  Regulatory  Commission. 
Roy  P.  Zimmerman, 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-18115  Filed  7-17-00;  8:45  am] 
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Self-Regulatory  Organizattons   Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Index  Fund  Shares  (Amex 
Rules  1000A  and  127) 

July  12,  2000. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  30, 
2000,  the  American  Stock  Exchange  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Seciffities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rp^lator\  Organization's 
Statement  of  the  lerms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
Commentary  .04  to  Amex  Rule  lOOOA 
(Index  Fund  Shares)  regarding  hours  of 
trading  for  iShares  Index  Funds  and 
iShares  MSCI  Index  Funds;  and  to 
amend  Commentary  .02  to  Amex  Rule 
127  (Minimum  Fractional  Changes), 
relating  to  these  securities.  Below  is  the 
text  of  the  proposed  rule  change:  New 
language  is  italicized,  and  deletions  are 
bracketed. 

Index  Fund  Shares 
Rule  1000  A 

*  *   *  Commentary 

[.02]  .04  Transactions  in  [series  of  the] 
iShares  sm  Index  Funds  of  the  iShares  Trust 
may  be  effected  until  4:15  p.m.  [New  York 
Time)  each  business  day.  Transactions  in 
iShares  MSCI  Index  Funds  (formerly  "WEBS 
Index  Series")  of  iShares,  Inc.  may  be 
effected  until  4:00  p.m.  [New  York  Time]. 
***** 

Minimum  Fractional  Changes 
Rule  127 

*  *   •  Commentary 

.02  The  minimum  h-actional  change  for 
dealings  in  Index  Fund  Shares  listed  under 
Rule  lOOOA  et  seq.  shall  be  Vie  of  $1.00. 
However,  the  minimum  fractional  change  for 
dealings  in  Select  Sector  SPDRs^m, 
Technology  100  Index  Fund  Shares  and 
[series  of]  iShares^^  Index  Funds  of  the 
Shares  sm  Trust  shall  be  V64  of  $1.00. 
Transactions  in  iShares  MSCI  Index  Funds 
(formerly  WEBS  Index  Series)  of  iShares,  Inq. 
shall  be 'Ae  of  $1.00. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  File  No.  SR-Amex-9*-49,3  the 
Commission  approved  Commentary  .02 
to  Amex  Rule  1000 A,  which  provided 
that  transactions  in  series  of  the  iShares 
Trust  may  be  effected  until  4:15  p.m. 
each  business  day.  The  Exchange  is 
renumbering  this  Commentary  .02  to 
Commentary  .04  to  ehminate  conflict 
with  Commentary  .02  to  Amex  Rule 
lOOOA,  approved  by  the  Commission  in 
SR-Amex-00-14  relating  to  generic 
listing  criteria  for  Index  Fund  Shares.* 
The  Exchange  is  further  amending  new 
Commentary  .04  to  distinguish  between: 
(1)  iShares  IVISCI  Index  Fimds,  (formerly 
WEBS  hidex  Series),  and  (2)  iShares 
Index  Funds  of  the  iShares  Trust.  As  of 
May  15,  2000,  WEBS  Index  Series  have 
been  renamed  iShares  MSCI  Index 
Fimds  and  WEBS  Index  Fimd,  Inc.  has 
been  renamed  iShares,  Inc.  iShares 
MSa  Index  Funds  trade  imtil  4:00  p.m. 
(New  York  time).  However,  iShares 
Index  Funds  of  the  iShares  Trust,  which 
do  not  include  iShares  MSCI  Index 
Funds,  trade  imtil  4:15  p.m.  (New  York 
time).  Commentary  .04  to  Amex  rule 
1000 A  states  the  different  trading  hours 
for  these  seciirities. 

hi  File  No.  SR-Amex-99-^9,  the 
Commission  also  approved  an 
amendment  to  Commentary  .02  to  Amex 
Rule  127  (Minimum  Fractional 
Changes),  to  provide  that  trading  in 
series  of  the  iShares  Trust  will  be  in 
increments  of  1  /64  ^  Commentary  .02  is 
amended  to  refer  to  these  securities  as 
"ishares  SM  Index  Fimds  of  the  iShares 
Trust."  MSCI  Index  Funds  trade  in  1/ 
16's,  the  same  trading  increment  as  the 
former  WEBS  Index  Series.  The 


■  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  42786 
(May  15,  2000),  65  FR  33586  (May  24,  2000). 

■•  See  Securities  Exchange  Act  Release  No.  42786 
(May  15,  2000).  65  FR  33598  (May  24.  2000). 

'See supra  note  3. 
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Exchange  is  amending  Commentary  .02 
to  Amex  Rule  127  to  clarify  the  different 
trading  increments  between  these 
seciirities. 

The  Exchange  represents  that  these 
amendments  to  Amex  Rules  1000 A  and 
127  are  strictly  clarifying  in  natvue  and 
provide  no  change  from  existing  hours 
of  trading  or  trading  increments  for 
these  securities. 

2.  Statutory  Basis 

The  Exchanges  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  •*  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  is  it  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
biu-den  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act «  and  Rule 
19b— 4(f)(3)  thereunder^  because  the 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
Exchange.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act.i° 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  shoidd  refer  to  File  No. 
SR-AMEX-00-35  and  should  be 
submitted  by  August  8,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-18069  Filed  7-17-00;  8:45  am] 
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SECURITIFS  AND  FXCHAMGE 

COMMISSION 

[Release  No.  34-43016;  Fite  No.  SR-Amex- 
00-19] 

Self-Regulatory  Organizations;  Order 

Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 

Establish  an  ^mem-'^  Seat  Ailocation 

P'oqfqm 

July  7,  2000. 

I.  Introduction 

On  April  14,  2000,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  submitted  to  the  Secvuities 
and  Exchange  Commission 
("Conunission"),  piusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act",»  and  Rule  19b-4 
thereiuider,^  a  proposed  rule  change  to 
establish  an  Interim  Seat  Allocation 
Program.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  7,  2000.3  The 
Commission  received  no  comments  on 


6  15  U.S.C.  78f. 
'  15  U.S.C.  78f(b)(5). 
0  15U.S.C.  78s(b)(3)(A). 
9  17CFR240.19b--»(f)(3). 
•0 15  U.S.C.  78s(b)(3)(C). 


"  17  CFR  20O.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  42853  (May 
30,  2000),  65  FR  36182. 


the  proposal.  This  order  approves  the 
Amex's  proposal. 

n.  Description  of  the  Proposal 

Active  seats  on  the  Exchange  are 
assigned  to  a  person,  not  a  firm. 
Consequently,  when  a  person  to  whom 
a  seat  is  assigned  is  absent  from  the 
trading  floor,  the  seat  cannot  be  used  to 
participate  in  trading  activities. 

The  Exchange  has  proposed  an 
Interim  Seat  Allocation  Program,  which 
will  allow  an  active  member  (j'.e.,  the 
person  to  whom  the  seat  has  been 
assigned  and  who  actively  participates 
in  seciuities  transactions  on  the 
Exchange  floor)  temporarily  to  allocate 
the  membership  to  an  interim  member 
when  the  active  member  is  absent  from 
the  trading  floor.  An  interim  member 
must  be  approved  for  membership  in 
accordance  with  the  Amex's 
Constitution  and  Rules.  The  Exchange 
also  will  require  prior  approval  of  the 
interim  member  by  the  lessor  of  the  seat. 
An  active  member  must  pay  an  interim 
member  status  annual  fee  of  $1,500  for 
the  right  make  any  allocations  and  a  flat 
fee  of  $250  for  each  allocation.  After  an 
interim  member  has  been  approved  for 
membership  and  the  active  member  has 
paid  the  necessary  fees  and  submitted 
the  appropriate  form  to  the  Exchange's 
Membership  Services  Department,  the 
active  member  may  allocate  its  seat  to 
the  interim  member.  A  temporary 
ailocation  may  be  for  a  minimum  of  one 
day  to  a  maximum  of  one  year. 

Contracts  made  on  the  trading  floor  by 
an  interim  member  will  be  considered 
contracts  made  by  the  active  member, 
and  the  active  member  will  be 
responsible  for  all  obligations  to  the 
Exchange  and  all  obligations  to  other 
members  resulting  from  Exchange 
transactions,  or  transactions  in  other 
securities,  conducted  by  the  interim 
member.  The  owner  of  the  membership, 
rather  than  the  interim  member,  will  be 
deemed  to  be  the  member  of  the  Amex 
for  purposes  of  participating  in  any 
distribution  of  the  assets  and  funds  of 
the  Exchange  in  the  event  of  any 
voluntary  or  involuntary  final 
liquidation,  dissolution,  or  winding  up 
of  the  Exchange's  affairs.  The  owner  of 
the  membership  or  active  member  (as 
the  case  may  be),  rather  than  the  interim 
member,  would  be  the  Participant  in  the 
Exchange's  Gratuity  Fund  and  entitled 
to  the  benefits  described  in  Article  IX  of 
the  Exchange  Constitution.  In  addition, 
and  interim  member  may  not  vote  the 
active  member's  seat  or  serve  on  an 
Exchange  committee  in  the  place  of  the 
active  member. 

If  an  interim  member  is  not  allocated 
the  membership  held  by  the  active 
member  within  one  year  of  approval  by 


Federal  Register/ Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Notices 


44553 


the  Exchange's  Membership  Services 
Department,  the  individual's  eligibility 
for  interim  membership  would  be 
terminated.  To  become  eligible  again  for 
interim  member  status,  the  individual 
would  have  to  requalify  for  membership 
in  accordance  with  the  Constitution  and 
Rules  of  the  Exchange. 

in  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act.-*  to  particular,  the  Commission 
finds  the  proposal  is  consistent  with 
Sections  6(b)(4)  and  6(b)(5)  of  the  Act.s 

Section  6(b)(5)  of  the  Act"  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposed  Interim  Seat  Allocation 
program  will  promote  just  and  equitable 
principles  of  trade  and  will  protect  the 
public  interest  by  maximizing  Amex 
members'  use  of  personal  and  capital 
resources.  Currently,  seats  on  the 
Exchange  may  not  be  available  for  use 
during  absences  by  active  members  due, 
for  example,  to  vacation  or  illness. 
Allowing  interim  members  to  fill  these 
seats,  and  to  use  then  to  continue 
trading,  will  provide  greater  liquidity  on 
the  Exchange  than  may  exist  otherwise. 
Furthermore,  the  proposed  rule  change 
is  designed  to  protect  investors  because 
interim  members  must  be  approved  for 
membership  in  accordance  with  the 
Exchange's  rules  in  the  same  manner  as 
active  members.  The  public  interest  and 
investor  protection  will  also  be  served 
by  the  requirement  that  the  active 
member  bear  responsibility  for  all 
obligations  to  the  Exchange  and  to  other 
members  resulting  from  Exchange 
transactions  conducted  by  an  interim 
member. 

Section  6(b)(4)  of  the  Act  ^  requires 
that  the  rules  of  the  exchange  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members.  All  of  the  Exchange's 
members  that  wish  to  avail  themselves 
of  the  Interim  Seat  Allocation  Program 
will  be  subject  to  the  same  fees,  and 
these  fees  do  not  appear  to  be 
um-easonable.  Therefore,  the 
Commission  believes  that  the 
Exchange's  proposal  meets  the 
requirements  of  Section  6(b)(4)  of  the 
Act. 


*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  fonnation.  See  15  U.S.C.  78c(0. 

» 15  U.S.C.  78f(b)(4)  and  (b)(5). 

•15  U.S.C.  78f(b)(5). 

'15  U.S.C.  78f(b)4. 


rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-Amex-00- 
19)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  RegulaUon,  pursuant  to  delegated 
authority. 9 

Margaret  H.  McFarland, 

Deputy  Secretary 

[PR  Doc.  00-18071  Filed  7-17-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

.Release  No.  34-^3028,  File  No.  SR-Amex- 
00-34] 

Self-Regulatory  Organizations    Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Amen<iments  to  the  Listnc 
Agreement  Form 

)uly  12,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  16, 
2000,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-RpguIatorA  Organization's 
Statement  of  the  lerm.s  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend  its 
Listing  Agreement  Form,  which  is 
submitted  to  the  Exchange  in 
connection  with  an  issuer's  listing 
application.  The  text  of  the  proposed 
rule  change  follows.  Additions  are  in 
italics;  deletions  are  [bracketed]. 

The  American  Stock  Exchange — Listing 
Form 

Listing  Agreement 

(the  "Company"),  in 

consideration  of  the  listing  of  its 
securities,  hereby  agrees,  with  The 
American  Stock  Exchange  LLC  (the 
"Exchange")  that  [it  will]: 

(1)  The  Company  certifies  that  it  will 
[C]comply  with  all  Exchange  rules, 


M5  U.S.C.  78f(b)4. 
•17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  7Bs(b)(l). 
2l7CFR240.19b-4. 


policies  and  procedures  that  apply  to 
listed  companies  as  they  are  now  in 
effect  and  as  they  may  be  amended  from 
time  to  time,  regardless  of  whether  the 
Company's  organization  documents 
would  allow  for  a  different  result. 

(2)  The  Company  shall  [NJ/iotify  the 
Exchange  at  least  20  days  in  advance  of 
any  change  in  the  form  or  nature  of  any 
listed  security  or  in  the  rights,  benefits, 
and  privileges  of  the  holders  of  such 
security. 

(3)  The  Company  understands  that 
the  Exchange  may  remove  its  securities 
from  listing  on  the  Exchange,  pursuant 
to  applicable  procedures,  if  it  fails  to 
meet  one  or  more  requirements  of 
Paragraphs  1-2  of  this  agreement. 

(4)  In  order  to  publicize  the 
Company's  listing  of  the  Exchange,  the 
Company  authorizes  the  Exchange  to 
use  the  Company's  corporate  logos,  Web 
site  address  (URL):  ,  trade 
names,  and  trade/service  marks  in  order 
to  convey  quotation  information, 
transactional  reporting  information,  and 
other  information  regarding  the 
Company  in  connection  mth  the 
Exchange.  In  order  to  ensure  the 
accuracy  of  the  information,  the 
Company  agrees  to  provide  the 
Exchange  with  the  Company's  current 
corporate  logos,  Web  site  address,  trade 
names,  and  trade/service  marks  and 
with  any  subsequent  changes.  Questions 
regarding  logo  usage  should  be  directed 
to:               at(        )    - 

The  Company  indemnifies  the 
Exchange  and  holds  it  harmless  from 
any  third  party  rights  and/or  claims 
arising  out  of  use  by  the  Exchange  or 
any  affiliate  ("Corporations")  of  the 
Company's  corporate  logos,  Web  site 
address,  trade  names,  trade/service 
marks,  and/or  the  trading  symbol  used 
by  the  Company. 

(5)  The  Company  warrants  and 
represents  that  the  trading  symbol  to  be 
used  by  the  Company  does  not  violate 
any  trade/service  mark,  trade  name,  or 
other  intellectual  property  riftht  of  any 
third  party.  The  Company' f    -.iding 
symbol  is  controlled  by  tht  Exchange 
and  is  provided  to  the  Company  for  the 
limited  purpose  of  identify  ing  the 
Company's  security  in  authorized 
quotation  and  trading  systems.  The 
Exchange  reserves  the  right  to  change 
the  Company's  trading  symbol  at  the 
Exchange's  discretion  at  any  time. 

Exchange  Warranties:  Disclaimers  of 
Warranties.  For  any  goods  or  services 
provided  to  Company,  the  Exchange 
shall  endeavor  to  provide  them  in  a 
good  and  workmanlike  manner.  Beyond 
the  warranties  stated  in  this  section, 
there  are  no  other  warranties  of  any 
kind,  express,  implied  or  statutory 
(including  the  implied  warranties  of 
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merchantability  or  fitness  for  a 
particular  use  or  purpose). 
Limitation  of  Corporations'  Liability: 

(1)  In  no  event  will  the  Corporations 
be  liable  for  trading  losses,  losses  of 
profits,  indirect,  special,  punitive, 
consequential,  or  incidental  loss  or 
damage,  even  if  the  Corporations  have 
been  advised  of  the  possibility  of  such 
damages. 

(2)  If  the  Corporations  are  held  liable, 
the  liability  of  the  Corporations  is 
lilmited: 

(a)  for  goods  and  services  for  which 
the  Company  is  specifically  charged,  to 
the  amount  paid  by  Company  for  those 
goods  or  services  during  the  twelve 
months  preceding  the  accrual  of  the 
claim:  and 

(b)  in  all  other  instances,  to  the 
amount  of  the  annual  listing  fee  paid  by 
the  Company  during  the  twelve  months 
preceding  the  accrual  of  the  claim. 

(3)  For  goods  and  services  provided 
under  a  separate  written  agreement,  the 
limitation  of  liability  provisions  in  that 
agreement  shall  govern  any  claims 
relating  to  or  arising  from  the  provision 
of  those  goods  and  services. 

(4)  This  subsection  shall  not  relieve 
the  Corporations  from  liability  for 
damages  that  result  from  their  own 
gross  negligence  or  willful  tortuous 
misconduct,  or  from  personal  injury  or 
wrongful  death  claims. 

(5)  The  Corporations  shall  not  be 
liable  for  any  third  parties'  goods  or 
services. 

(6)  The  Company  agrees  that  these 
terms  reflect  a  reasonable  allocation  of 
risk  and  limitation  of  liability. 

Dated:     

By: : 

Name: 

Title:  

Accepted  at  New  York,  New  York,  the 
Americjin  Stock  Exchange  LLC 

SIGNATURE: 

NAME: 

TITLE 

DATE  

II.  Self-Re^ulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Each  listed  company  is  required  to 
file  a  Listing  Agreement  with  the 
Exchange  in  connection  with  its  listing 
application.  The  Listing  Agreement 
currently  requires  that  the  company 
agree  that  it  will  comply  with  all 
Exchange  rules,  policies  and  procedures 
and  that  the  company  will  notify  the 
Exchange  at  least  20  days  in  advance  of 
any  changes  in  the  form  or  nature  of  a 
listed  seciuity  or  in  the  rights,  benefits 
and  privileges  of  shareholders.  The 
Commission  recently  approved 
amendments  to  the  Exchange's  Listing 
Agreement  on  March  17,  2000.^ 

The  Exchange  proposes  to  add  several 
provisions  to  the  Listing  Agreement 
Form  comparable  to  those  included  in 
the  Nasdaq  National  Market  Listing 
Agreement.  These  provisions  include 
the  following: 

•  A  representation  that  the  company 
understands  that  its  secmnties  can  be 
delisted  pursuant  to  applicable 
procedures,  if  the  company  does  not 
comply  with  paragraphs  1  and  2  of  the 
Listing  Agreement  (i.e.,  certification  that 
the  company  will  comply  with  all 
Exchange  rules,  policies  and  procedures 
applicable  to  listed  companies,  and  the 
requirement  that  the  company  notify  the 
Exchange  at  least  20  days  in  advance  of 
any  change  in  the  form  or  nature  of  the 
secxirity  or  the  rights,  benefits  and 
privileges  of  holders  of  the  security). 

•  In  connection  with  publicizing  the 
company's  listing,  the  company's 
authorization  of  the  Exchange  to  use  the 
company's  corporate  logos,  website 
address,  trade  names,  and  trade/service 
marks  in  order  to  convey  quotation 
information,  transactional  reporting 
information  and  other  information  in 
coimection  with  Exchange  listing  and 
trading.  The  company  would  also 
indemnify  the  Exchange  and  its 
affiliates  and  hold  them  harmless  from 
any  third  party  rights  and/or  claims 
arising  in  the  use  of  the  above- 
referenced  corporate  information. 

•  The  company's  warranty  and 
representation  that  the  trading  symbol 
used  by  the  company  does  not  violate 
any  trade/service  mark,  trade  name  or 
other  intellectual  property  right  of  any 
third  party.  This  provision  would 
specify  that  the  Exchange  reserves  the 


^  Securities  Exchange  Act  Release  No.  42539 
(March  17.  2000).  65  FR  15672  (March  23.  2000) 
(SR-Amex-99-39).  The  Commission  notes  that  this 
filing  eliminated  the  requirement  that  issuers  file 
certain  documents  with  its  Listing  Agreement. 


right  to  change  the  company's  trading 
symbol  at  the  Exchange's  discretion. 

•  The  Exchanges  disclaimer  of 
warranties  to  the  company. 

•  The  Exchanges  and  Exchange 
affiliates'  limitation  of  liability,  which 
provides,  among  other  things,  that  the 
Exchange  and  affiliates  will  not  be  liable 
to  the  company  for  trading  loss,  loss  of 
profits  and  damages. 

The  Exchange  believes  that  these 
amendments  to  the  Listing  Agreement 
improve  the  Exchange's  listing  process 
and  regulator;'  function  bv  clarifving  the 
responsibilities  and  obligations  of  listed 
companies  and  the  Exchange  in 
connection  with  the  listing  process.  In 
addition,  the  proposed  amendments  are 
similar  to  provisions  in  the  Nasdaq 
National  Market  Listing  Agreement. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b) "  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), ^  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants  or  Others 

No  WTitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .'\ction 

Because  the  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  lune  16,  2000,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 


*  14  U.S.C.  78flb). 
5  15  U.S.C.  78nb)(5). 
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rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  upon  filing  pvusuant  to  Section 
19(b)(3)(A)  6  of  the  Act  and  Rule  19b- 
4(f)(6)  ^  thereunder.  8  At  any  time  within 
60  days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the  . 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tJiat  are  filed  with  the 
Commission,  and  all  viritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-00-34  and  should  be 
submitted  by  August  8,  2000. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  00-18090  Filed  7-17-00;  8:45  am] 
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[Release  No  34-^3026.  File  No  SR-GSCC- 
00-07] 

Self-Regulatory  Organizations 
Government  Securities  Clearing 
Corporation:  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Changes  to 
GSCC  s  Fee  Structure  With  Respect  to 
Minimum  Monthly  Fees  and  Additional 
Accounts  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
Jime  29,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
parties 

I.  Self-Regulator>  Organi/.ation  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  is  proposing  to  amend  its  fee 
structure  with  respect  to  (i)  minimum 
monthly  fees  and  (ii)  fees  for  additional 
accounts  maintained  by  a  single 
member  to  fairly  reflect  the  costs 
incurred  by  GSCC  in  providing  services 
to  its  members. 2 

II.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of  and 
Statutor)  BasLS  tor,  the  Prupused  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
simunaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  is  proposing  to  amend  its  fee 
structure  with  respect  to  (i)  Minimum 


monthly  fees  and  (ii)  fees  for  additional 
accoimts  maintained  by  a  single 
member.  These  changes  were  effective 
as  of  July  3,  2000. 

(i)  Minimum  Monthly  Fees 

Under  GSCC's  current  fee  structure,  a 
member  is  charged  a  minimum  monthly 
fee  if  the  fees  associated  with  its  actual 
level  of  activity  do  not  equal  or  exceed 
the  minimum  fee.  Specifically,  each 
comparison-only  member  is  subject  to  a 
minimum  monthly  fee  of  $500  ($250  if 
it  has  an  affiliate  that  is  a  netting 
member),  and  each  netting  member  is 
subject  to  minimum  monthly  fees  of 
$500  for  its  comparison  system  activity 
and  $500  for  its  netting  system  activity. 

The  proposed  rule  change  imposes  a 
$1,000  minimum  monthly  fee  on  each 
comparison-only  member  (regardless  of 
whether  it  has  an  affiliate  that  is  a 
netting  member)  and  each  netting 
member.  The  increase  to  the  $1,000 
minimiun  for  comparison-only  members 
is  necessary  in  order  to  cover  the 
administrative  and  operational  costs 
involved  in  opening  and  maintaining 
the  comparison-only  accounts.  The 
change  to  the  $1 ,000  minimiun  fee  for 
netting  members  from  the  $500-$500 
fee  is  being  implemented  for 
administrative  convenience;  it  allows 
for  a  member's  total  GSCC  activity  to  be 
calculated  and  compared  against  one 
minimum.  This  change  will  result  in  a 
decrease  in  fees  for  some  netting 
members. 

(ii)  Fees  Applicable  to  Additional 
Accounts 

Some  GSCC  members  maintain  more 
than  one  GSCC  account.*  Additional 
accoimts  fall  into  two  categories:  (A) 
those  that  are  opened  at  the  request  of 
a  member  5  and  (B)  those  that  are 
opened  at  the  direction  of  GSCC.^ 

(A)  Additional  Account  Opened  at  the 
Request  of  a  Member 

The  proposed  rule  change  imposes  a 
monthly  maintenance  fee  of  $1,000  for 
each  additional  account  maintained  by 
a  member  in  addition  to  its  primary 
account  that  is  opened  at  the  member's 
request.  The  maintenance  fee  will  be  in 


•15  U.S.C.  78s(b)(3)(A). 
'15CFR240.19b--!(f)(6). 

8  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

9  17CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

*The  revised  fee  structure,  attached  as  "Exhibit 
A"  to  GSCC's  filing,  is  available  for  inspection  and 
copying  in  the  Commission's  Public  Reference 
Section  and  through  GSCC. 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


*  For  fee  purposes,  GSCC  will  consider  the 
account  with  the  most  activity  to  be  the  member's 
primary  account. 

'  Under  certain  circumstances,  a  member  is 
permitted  to  open  one  or  more  additional  accounts 
in  order  to  separate  certain  GSCC  activity  from  its 
primary  GSCC  account.  Such  accounts  can  be 
maintained  for  comparison-only  or  netting  activity. 
Each  additional  account  is  governed  by  an 
agreement  between  the  member  and  GSCC  and  is 
subject  to  GSCC's  rules. 

»  For  example,  under  GSCC's  rules,  interdealer 
broker  netting  members  are  required  to  maintain 
separate  accounts  for  their  buy-sell  and  repo 
activity. 
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addition  to  any  actual  transaction-based 
fees  and  applicable  non-transaction- 
based  fees,  such  as  communication  fees. 
The  new  maintenance  fee  reflects  the 
costs  incurred  by  GSCC  in  maintaining 
additional  accounts  for  members.  Such 
costs  include  the  administrative  costs  of 
opening  additional  accounts,  the 
operational  costs  of  maintaining  the 
accounts,  the  continuous  risk 
surveillance  that  is  conducted  on  the 
accounts,  and  the  reports  necessary  to 
be  provided  with  respect  to  activity  in 
the  accounts.  The  imposition  of  the 
proposed  fee  is  consistent  with  GSCC's 
policy  of  charging  fees  that  fairly  reflect 
the  costs  incurred  by  GSCC  in  providing 
services  to  its  members. 

(B)  Additional  Accounts  Opened  at  the 
Direction  of  GSCC 

Any  additional  accoimt  that  is  opened 
at  the  direction  of  GSCC  will  not  be 
subject  to  a  meuntenance  fee.  Such 
account's  transaction-based  fees  will  be 
subject  to  a  minimum  monthly  fee  of 
51,000  per  account. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  ^  and  the  rules 
and  regulations  thereimder  applicable  to 
GSCC  because  it  proposes  changes  to 
GSCC's  fee  structure  that  fairly  reflect 
the  costs  incurred  by  GSCC  in  providing 
services  to  its  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

TTT  Date  nf  FfFp<  tiveness  of  the 
Proposed  Rule  t  hange  and  Timing  for 
(  ommission  Action 

The  foregoing  rule  change  has  becomt 
effective  pursuant  to  Section 
19{b)(3){A)(ii)8  of  the  Act  and  Rule  19b- 
4(f)(2)  3  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 


imposed  by  GSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
nde  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-07  and 
should  be  submitted  by  August  8,  2000. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

fPR  Doc.  00-18088  Filed  7-17-00;  8:45  am) 
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'  15  U.S.C.  78q-l. 

» 15  U.S.C.  78s(b)(3)(A)(ii). 

»17CFR24O.19b-4(0(2) 


[Release  No.  34-43027;  File  No.  SR-NYSE- 
00-27] 

Selt-Regulatory  Organizations:  Notice 
of  Piling  and  Order  Granting 
Accelerated  Approval  of  Prooosed 
Piule  Change  and  Amendment  No.  1  by 
the  New  York  Stock  Exchange.  Inc 
Amending  Global  Market  Capitalization 
Listing  Standards 

July  12,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  June  14, 
2000,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II,  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  July  3,  2000,  the  NYSE  submitted  an 
amendment  to  the  proposed  rule  filing 
("Amendment  No.  l").^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change 
and  Amendment  No.  1. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Term.s  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
global  market  capitalization  original 
listing  standard  to  reduce  the  minimum 
revenue  requirements  fi"om  $250  million 
to  $100  million.  The  NYSE  fiorther 
proposes  to  amend  the  related 
continued  listing  standard  to  reduce  the 
minimum  total  revenue  requirement 
from  $50  million  to  $20  million.  These 
changes  would  amend  Sections  102, 
103,  and  802  of  the  NYSE's  Listed 
Company  Manual  and  a  corresponding 
amendment  would  be  made  to  NYSE 
Rule  499.  The  text  of  the  proposed  rule 
change  is  as  follows.  Proposed  additions 
are  italicized  and  proposed  deletions  are 
in  brackets. 

NYSE  Listed  Company  Manual 

*        *        *        *        * 

Section:  102.1 — Minimum  Numericed 
Standards — Domestic  Companies — 
Equity  Listings. 

***** 

102. OlC — A  compemy  must  meet  one 
of  the  following  financial  standards: 

***** 

(U)  For  companies  with  not  less  than 
$1  billion  in  total  worldwide  market 
capitalization  and  with  not  less  than 
[$250]  $100  million  in  revenues  in  the 
most  recent  fiscal  year,  there  are  no 
additional  financial  requirements. 
***** 

Section:  103.01 — Minimum 
Numerical  Standards  Non-US 
Companies  Equity  Listings  Distribution. 


'o  17  CFR  20O.3O-3(aHl2) 


>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  Daniel  P.  Odell,  Assistant 
Secretary,  NYSE  to  Njincy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation, 
Conunission.  dated  June  29,  2000  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  NYSE  requests 
accelerated  approval  to  accommodate  the  timetable 
of  certain  issuers  wishing  to  list  on  the  NYSE. 
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103. OlB — A  company  must  meet  one 
of  the  following  financial  standards: 

***** 

(III)  For  companies  with  not  less  than 
$1  billion  in  total  worldwide  market 
capitalization  and  with  not  less  than 
[$250]  $100  million  in  revenues  in  the 
most  recent  fiscal  year,  there  are  no 
additional  financial  requirements. 


Section:  8 

Section  802.01 — Continued  Listing 
Criteria. 


802.01B  Numerical  Criteria  for  Capital 
or  Common  Stock.  If  a  company  falls 
below  any  of  the  following  criteria,  it  is 
subject  to  the  procedures  outlined  in 
Para.  802.02  and  802.03: 
•         *         *         *         * 

•  For  companies  that  qualify  under 
the  "global  market  capitalization" 
standard: 

Total  global  market  capitalization  is 
less  than  $500,000,000  and  total 
revenues  are  less  than  [$50,000,000] 
$20,000,000  over  the  last  12  months 
(unless  the  resultant  entity  qualifies  as 
an  original  listing  under  one  of  the  other 
standards)(C) 

or 

Average  global  market  capitalization 
over  a  consecutive  30  trading-day 
period  is  less  than  $100,000,000. 

NYSE  Rules 

Rule  499 — Supplementary  Material 

***** 

.20  Numerical  and  Other  Criteria. 

***** 

6.  For  companies  that  qualify  under 
the  "global  market  capitalization" 
standard: 

•  Total  global  market  capitalization  is 
less  than  $500,000,000  and  total 
revenues  are  less  than  ($50,000,000] 
520,000,000  over  the  last  12  months. 


11.  Self-Regulaton,  Organization's 
Statement  Regarding  the  Purpose  of, 
and  the  Statutorv  Basis  for.  the 
Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
ID  Item  III  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Last  year,  the  NYSE  implemented  a 
new  stand-alone  listing  criterion  for 
extremely  large  companies,  both 
domestic  and  non-U. S.,  with  $1  billion 
in  total  global  market  capitalization  and 
revenues  in  their  most  recent  fiscal  year 
of  $250  miUion."  The  Exchange  did  so 
in  the  belief  that  companies  of  such  size 
were  appropriate  for  listing  and  trading 
on  the  Exchange,  regardless  of  any 
short-term  variations  in  profitability. 
The  Exchange  also  believed  that  its 
then-ciurent  numerical  criteria  placed 
too  much  emphasis  on  a  company's 
earnings  to  the  exclusion  of  other 
relevant  fectors. 

Currently,  the  NYSE  believes  that  the 
new  criteria  has  worked  well  and  has 
permitted  the  Exchange  to  qualify  and 
list  companies  that  otherwise  would  not 
have  qualified  under  the  traditional 
criteria.  However,  after  a  year's 
experience  under  the  new  standard,  the 
Exchange's  analysis  of  the  universe  of 
companies  considered  suitable  for 
Exchange  listing  suggests  that  the 
Exchange  was  too  conservative  in  its 
initial  approach,  and  that  a  criterion  of 
$1  billion  in  total  global  market 
capitalization  and  a  reduction  in  the 
requirement  for  $250  million  to  $100 
million  in  revenues  in  the  most  recent 
fiscal  year  would  be  more  appropriate. 
The  NYSE  believes  that  such  a  standard 
would  better  enable  it  to  offer  listing  to 
companies  of  suitable  size  and  scope, 
even  though  their  business  model 
differs  from  the  traditional. 

In  connection  with  the  new  original 
listing  criterion  implemented  last  year, 
the  Exchange  also  constructed  new 
continued  listing  criteria  applicable 
specifically  to  companies  listed  under 
the  global  market  capitalization 
standard.^  Such  companies  are 
cmrently  considered  below  standards  if 
their  global  market  capitaUzation  falls 
below  $500  million  and  total  revenues 
are  below  $50  million  over  the  previous 
twelve  months.  Of  coiu-se,  if  the 
company  can  qualify  imder  one  of  the 
other  original  listing  criteria,  it  is  not 
considered  below  standards. 
Alternatively,  companies  that  listed 
imder  the  global  market  capitalization 
standard  are  considered  below 
standards  if  their  average  global  market 
capitalization  is  below  $100  million 


*  See  Securities  Exchange  Act  Release  No.  41834 
(September  3.  1909),  64  FR  50129  (September  15, 
1999). 


over  30  consecutive  trading  days.  In 
connection  with  amending  the  original 
listing  criterion  as  discussed  above,  the 
Exchange  proposes  to  proportionately 
reduce  the  minimum  revenue 
requirement  from  $50  miUion  to  $20 
million.  The  $500  miUion  and  $100 
million  market  capitalization  minimums 
would  remain  unchanged. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  imder  Section 
6(b)(5)  6  that  an  Exchange  have  rules 
that  are  designed  to  prevent  fi-audulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
infonnation  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  &«e  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposal. 

m.  Solicitation  of  Conunents 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


•15U.S.C.  78f(b}(5). 
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available  for  inspection  and  copying  in 
the  Commission's  Pubic  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-27  and  should  be 
submitted  by  August  8.  2000. 

IV.  Commission's  Findings  and  Order 
Granting  Ac  celerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds,  for  the  reasons 
set  forth  below,  that  the  NYSE's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.^ 
Specifically,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act.*  Section  6(b)(5)  of  the 
Act  requires  that  the  ndes  of  the 
exchange  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act 
because  the  NYSE's  alternative  financial 
Usting  standards  with  $1  billion  in 
market  capitalization  and  $100  million 
in  revenues,  reduced  from  $250  million, 
in  the  most  recent  fiscal  year,  should 
still  allow  the  Exchange  to  list 
companies  that  the  Exchange  believes 
will  prove  to  be  financially  successful  in 
the  futxire,  although  recenUy  they  may 
not  have  been  as  profitable.  The 
Commission  believes  that  the  reduction 
in  the  continued  listing  standard  from 
$50  million  in  revenues  in  the  last  fiscal 
year  to  $20  million  is  not  inconsistent 
with  the  Act  for  the  same  reason.  The 
Commission  also  believes  that,  by 
providing  issuers  another  alternative 
forum  for  their  securities  in  the  U.S. 
marketplace,  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market. 

In  addition,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change,  as  amended,  prior  to  the 
30th  day  after  the  date  of  publication  of 
notice  in  the  Federal  Register.  The 
Exchange  represents  that  certain  issuers 
are  eager  to  list  on  the  Exchange  under 
the  proposed  standards.  To  ensure  that 
such  issuers  are  permitted  to  list  on  the 


Exchange  in  a  timely  basis,  the 
Commission  approves  the  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis,  pursuant  to  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act.s 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  and  Amendment 
No.  1  (SR-NYSE-00-27)  are  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-18089  Filed  7-17-00;  8:45  am] 

BILUNG  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-43020  File  No  SR-PCX- 
00-14] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.,  Modifying  PCX 
Transaction  and  On-line  Comparison 
Fees  and  Establishing  a  Credit  for 
Booh  Executions 

July  10,  2000. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  27, 
2000.  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify  its 
transaction  and  on-line  comparison  fees 
and  establish  a  credit  for  book 
executions.  The  Exchange  also  proposes 
to  clarify  its  treatment  of  the  portion  of 
the  market  maker  transaction  charge 
that  is  collected  for  Options  Industry 
Conference  ("QIC")  activities. 


II.  Self-Regulaton,  Organization's 
Statement  of  the  Purpose  of.  and 
Statutorv  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  reduce  the 
transaction  fee  for  customer  trades  that 
are  executed  manually  and  to  eliminate 
the  fee  for  customer  trades  that  are 
executed  electronically.  The  Exchange 
is  also  proposing  to  eliminate  the  on- 
line comparison  charge  for  customer 
trades  and  to  establish  a  credit  for  book 
executions.  Moreover,  the  Exchange  is 
proposing  to  raise  the  market  maker 
transaction  fee  and  implement  a  floor 
brokerage  charge.  Finally,  the  Exchange 
also  proposes  to  clarify  its  treatment  of 
the  portion  of  the  current  market  maker 
transaction  charge  ($0.01  per  contract) 
collected  for  QIC  activities. 

Currently,  the  PCX  Schedule  of  Rates 
and  Charges  provides  for  a  customer 
transaction  charge  of  $0.12  per  contract 
side  for  all  transactions  except  Pacific 
Options  Exchange  Trading  System 
("POETS")  automated  executions,  and  a 
market  maker  transaction  charge  of 
$0,185  per  contract  side.  In  addition,  the 
PCX  charges  an  on-line  comparison 
charge  of  $0.05  per  contract  for 
customers,  firms,  and  market  meikers. 

The  Exchange  proposes  to  reduce 
customer  transaction  fees  from  $0.12  to 
$0.09  per  contract  side  for  manual  (non- 
hand  held)  executions  and  to  eliminate 
customer  transaction  charges  for  all 
other  forms  of  electronic  executions 
including  book  executions,  cabinet 
trades,  automated  opening  rotation  and 
broker  hand-held  executions.  The  PCX 
also  proposes  to  establish  a  $0.10  per 
contract  credit  for  customer  book 
executions. 3  The  Exchange  further 


'  The  Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•15U.S.C.  78f(bK5). 


'See  15  U.S.C.  78f(b)(5);  15  U.S.C  78s(b)(2). 

'"IS  U.S.C.  78stti)(2). 

"  17  CFR  2(X).30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19t>-4. 


'Customers  will  receive  a  $0.10  credit  per  book 
execution  that  will  be  applied  to  each  customer's 
total  monthly  Exchange  fees.  Customers  will  not 
receive  a  cash  payment  for  unused  portions  of  the 
credit  and  any  unused  portion  will  not  carry 
forward  to  the  next  billing  month.  The  credit  will 
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proposes  to  eliminate  the  on-line 
comparison  charge  of  $0.05  per  contract 
for  customer  executions. *  The  Exchange 
will  continue  to  charge  $0.05  per 
contract  for  firm  and  market  maker 
executions  The  Exchange  believes  that 
these  proposed  changes  will  attract 
order  flow  to  the  Exchange  and  enable 
it  to  remain  competitive 

The  Exchange  also  proposes  to 
increase  the  market  maker  transaction 
fee  from  $0,185  to  $0,235  per  contract 
side  and  to  implement  a  floor  brokerage 
fee  of  $001  per  contract,  charged  to  the 
execuUng  floor  broker  member.  The 
Mxchange  believes  that  the  proposed 
fees  will  (l)  help  offset  the  proposed 
reduction  of  customer  transaction  fees 
and  the  elimination  of  customer  online 
coraparisor    barges,  and  (2)  cover  the 
operational  charges  associated  writh 
running  the  PCX  options  floor. 

Finally,  the  Exchange  proposes  to 
c  lanf\'  that  the  PCX  does  not  pay  to  the 
OIC  each  $0  01  charged  to  PCX  market 
makers.  On  August  26,  1992,  the 
(bmmission  approved  an  Exchange 
proposal  to  increase  certain  market 
maker  transaction  charges  bv  $0.01  in 
order  to  fund  an  OIC  industry-wide 
options  education  and  media  program  ' 
Since  1992.  the  Exchange  has  continued 
to  fund  the  program  bv  reimbursing  the 
OIC  for  the  PCX  s  share  of  OIC 
expenses  These  expenses  are  billed  to 
the  PCX  on  a  regular  basis,  as  the  OIC 
incurs  them 

The  Exchange  notes  that  it  does  not 
pay  to  the  OIC  each  $0.01  per  contract 
fide  charged  to  each  PCX  market  maker. 
Ib  recent  years,  the  amount  charged  has 
exceeded  the  amount  paid  for  OIC 
expenses  by  16%  to  37%.^  The 
Exchange  represents  that  if  it  pays  less 
into  the  OIC  program  than  it  has 
ccalected  (on  an  aggregate  $0.01  per 
contract  basis),  then  it  will  treat  that 
excess  amount  as  ordinar\'  revenue. 
C^onversely,  if  the  PCX  pavs  the  OIC 
more  than  has  been  collected  (on  an 
aggregate  $0.01  basisj,  the  Exchange  will 
treat  the  amount  that  is  over  and  above 


not  apply  to  customer  orders  in  the  limit  order  book 
that  were  executed  as  part  of  an  opening  rotation. 

<  The  Exchange  charges  the  on-line  comparison 
charge  for  matching  buyers  and  sellers.  This  charge 
will  not  apply  to  customers  orders  executed 
manually  or  electronically.  Telephone  conversation 
between  Michael  Pierson,  Vice  President, 
Regulatory  Policy,  PCX,  Sonia  Patton,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission,  and  Susie  Cho,  Attorney,  Division, 
Commission,  June  13,  2000. 

'  See  Securities  Exchange  Act  Release  No.  31098 
(Aug.  26,  1992).  57  FR  40238  (Sept.  2,  1992). 

*  The  Exchange  increased  the  charge  for  manual 
transactions  of  market  makers  in  equity  options 
from  SO. 085  to  $0,095  and  in  index  options  from 
$0.10  to  $0.11.  See  Securities  Exchange  Act  Release 
No.  31098  (Aug.  26,  1992),  57  FR  40238  (Sept.  2, 
1992). 


what  it  has  collected  as  an  ordinary 
business  expense. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4)  8  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  net 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act, 

C,  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timmg  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3){A)(ii)  of  the  Act,^  and  Rule 
19b-^(f)(2)  thereunder,io  in  that  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  furtherance  of  the  purposes 
of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  Moitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretar)',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W,, 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-00-14  and  should  be 
submitted  by  August  8,  2000, 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.  '^ 

Margaret  H.McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-18070  Filed  7-17-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  34-43025,  Fite  No.  SR-PCX- 
99-40] 

Setf-Regulaiory  Organizations:  Pacific 
Exchange.  Inc    Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Acceterated 
Approval  of  Amendment  No  "  to  the 
Proposed  Rule  Change  Relating  to 
Order  Book  Officials 

)uiy  12,  2000. 

I.  Introduction 

On  October  8,  1999,  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  its  rules  pertaining  to  the 
Exchange's  order  book  officials 
("OBOs").  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  November  4,  1999.' 
The  Commission  received  on  comments 
on  the  proposal.  On  May  25,  2000,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.*  This  order 
approves  the  proposal,  as  amended. 


'  15  U.S.C.  78f(b). 

MS  U.S.C.  78f(b)(4). 

•15  U.S.C.  78c(b)(3)(A)(ii). 

'017  CFT  240.19b-4(f)(2). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f)- 


'M7  CFR  200.30-3(8)(12). 

'15U.S.C.  78s(b)(l). 

'  17  CFR  240.19b-4. 

'  Exchange  Act  Release  No.  4206S  (October  28, 
1999),  64  FR  60259. 

*  Letter  from  Robert  P.  Pacileo,  Senior  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy  J.  Sanow.  Senior 
Special  Counsel.  Division  of  Market  Regulation. 
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n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  PCX 
Rule  6  ("Options  Trading — Rules 
Principally  Applicable  to  Trading  of 
Options  Contracts")  by  deleting  certain 
Options  Floor  Procedure  Advices 
("OFPAs")  and  incorporating  their 
relevant  language  into  the  text  of  PCX 
Rule  6. 

OFPA  E-2  addresses  market  maker 
assignments  and  will  be  incorporated 
into  PCX  Rule  6.51(b).  This  proposed 
change  will  require  that  a  list  of  market 
makers  holding  primary  appointments 
in  a  particular  issue  be  maintained  by 
the  OBO  at  each  trading  post  where  the 
issue  is  traded.  This  modifies  the 
current  rule  by  requiring  the  OBO  to 
maintain  the  market  maker  appointment 
list,  instead  of  the  Options  Floor 
Manager  and  the  Options  Appointment 
Committee,  which  currently  maintain 
the  lists. 

OFPA  A-4,  which  addresses  the 
timeliness  of  entering  orders  in  the  limit 
order  book,  is  proposed  to  become  PCX 
Rule  6.52(c).  In  addition,  the  Exchange 
proposes  to  require  OBOs  to  report  to 
Floor  Officials,  instead  of  the  Options 
Floor  Trading  Committee  ("OFTC"),  any 
instances  that  appear  to  violate  a  floor 
broker's  obligation  to  ensure  that  the 
urgency  of  dealing  with  the  book  at  any 
given  moment  is  consistent  with  the 
maintenance  of  a  fair  and  orderly  book 
market.  Floor  brokers  are  required  to 
enter  orders  into  the  book  in  a  timely 
maimer.  In  some  instances,  however,  a 
floor  broker's  attempt  to  enter  an  order 
that  is  reasonably  away  from  the 
market,^  which  therefore  does  not 
possess  an  immediate  urgency,  may  be 
disruptive  to  the  book  market.  In  such 
instances,  the  OBO  is  currently  required 
to  report  such  disruptive  behavior  to  the 
OFTC  The  Exchange  proposes  to  permit 
the  OBO  to  report  such  violations  to  a 
Floor  Official  instead  of  the  OFTC^^ 


SEC,  dated  May  24.  2000  (•  Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  clarified  how  the 
Exchange  determines  when  an  order  is  considered 
to  be  reasonably  away  from  the  book  market, 
pursuant  to  PCX  Rule  6.52(c).  In  addition,  the 
Exchange  stated  that  a  floor  broker  that  violates 
PCX  Rule  6.52(c)  may  be  subject  to  a  Minor  Rule 
Plan  Violation  under  PCX  Rule  10.13(h)(16)  or  may 
be  found  to  be  in  violation  of  PCX  Rule  6.2(c)(2). 

'  According  to  the  Exchange,  floor  officials 
determine  on  a  case-by-case  basis  if  an  order  is 
reasonably  away  from  the  book  market  by 
considering,  among  other  things,  market  volatility, 
spreads,  unusual  market  conditions,  and  the 
number  of  contracts  traded  in  the  issue.  See 
Amendment  No.  1. 

*  A  floor  broker  that  attempts  to  enter  an  order 
that  is  reasonably  away  from  the  book  market  may 
be  found  in  violation  of  Minor  Rule  Plan  Violation 
Rule  10.13(h)(16)  or  may  be  found  in  violation  of 
PCX  Rule  6.2(c)(2)  regarding  standards  of  conduct 
on  the  floor.  Upon  a  report  by  an  OBO.  the  Floor 
Official  will  document  the  alleged  violation  and 


In  addition,  the  Exchange  proposes  to 
delete  the  last  sentence  of  Commentary 
.01  to  PCX  Rule  6.52.  This  sentence 
currently  states  "(a)s  of  the  effective 
date  of  these  rules,  the  Committee  has 
not  designated  any  additional  types  of 
orders  that  may  be  accepted  by  the  order 
book  officials." 

Finally,  OFPA  B-7.  which  details 
when  a  call  for  market  makers  is  issued, 
is  proposed  to  become  Commentary  .01 
to  PCX  Rule  6.53;  and  OFPA  G-4,  which 
defines  the  term  "displayed"  as  used  in 
PCX  Rule  6.56,  is  proposed  to  be  added 
to  the  text  of  PCX  Rule  6.56.  Neither  of 
these  two  proposals  contains  any 
substantive  amendments. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.''  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,*  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  setding, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  should  foster 
efficiency  in  the  implementation  and 
enforcement  of  the  Exchange's  rules. 
Currently,  members  have  to  refer  to  both 
the  Exchange's  rules  as  well  as  the 
OFPAs  to  ensure  that  they  are 
complying  with  the  rules  of  the 
Exchange.  The  proposal  combines 
selected  OFPAs  and  Exchange  rules  that 
address  the  obligations  of  OBOs  into 
one  location.  The  Commission  believes 
that  this  change  should  make  it  easier 
for  Exchange  members  to  locate 
pertinent  rule  language. 

The  proposed  rule  change  also 
contains  some  amendments  to  the 
Exchange's  current  procediu^s.  For 
example,  OBOs  will  now  be  required  to 
meiintain  market  maker  assignment  lists 
at  each  trading  post.  Currently,  the 
Options  Floor  Manager,  along  with  the 
Options  Appointment  Committee 
maintain  the  market  maker  assigiunent 


forward  it  to  the  Exchange's  Enforcement  Division 
for  review.  See  Amendment  No.  1 . 

'In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

•15U.S.C78f(b)(5). 


list.  The  Commission  believes  that 
because  the  OBO  will  be  able  to  provide 
market  maker  assignment  information 
faster  than  the  current  procedure,  this 
change  should  foster  efficiency  on  the 
floor  of  the  Exchange.  In  addition,  this 
proposal  should  assist  trading  functions 
on  the  floor  because  market  makers  are 
more  readily  identifiable  bv  OBOs. 

The  Commission  also  finds  the 
proposal  to  amend  the  procedure  for 
reporting  violations  by  floor  brokers  of 
their  obligation  to  deal  with  the  book  in 
a  manner  that  is  consistent  with  the 
maintenance  of  an  orderly  book  market 
to  be  consistent  with  the  Act.  Currently, 
such  violations  by  floor  brokers  must  be 
reported  to  the  entire  OFTC  Upon 
approval  of  this  order,  OBOs  will  have 
to  report  such  violations  to  a  Floor 
Official.  This  should  allow  the 
Exchange  to  take  more  immediate  action 
after  a  violation  occurs  because  OBOs 
will  only  have  to  report  disruptive 
action  to  a  Floor  Official  instead  of  the 
entire  OFTC. 

The  Exchange  proposed  to  delete 
language  in  Commentary  .01  to  PCX 
Rule  6.52,  which  relates  to  the  OFTC's 
authority  to  designate  the  types  of 
orders  that  must  be  accepted  by  the 
OBOs.  The  Commission  believes  that 
the  deleted  language  is  redundant  and, 
therefore,  uimecessary  when  read  in 
relation  to  the  first  sentence  of  the 
Commentar)'.  The  first  sentence 
specifically  states  that  OBOs  are 
obligated  to  accept  limit  orders  and 
such  other  orders  as  may  be  designated 
by  the  OFTC.  The  deleted  language  only 
states  that  no  other  orders  have  been  so 
designated  by  the  OFTC  as  of  the  date 
of  the  Rules.  Thus.  OBOs  are  still 
required  to  accept  all  orders  designated 
by  the  OFTC. 

Finally,  the  Commission  finds  good 
cause  to  accelerate-approval  of 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  In  Amendment 
No.  1,  the  Exchange  clanfied  how-  Floor 
Officials  determine  if  an  order  is 
reasonably  away  from  the  book  market 
for  purposes  of  proposed  PCX  Rule 
6.52(c)  In  addition,  the  Exchange  stated 
tHat  floor  brokers  will  be  subject  to 
disciplinarv  action  for  violations  of 
proposed  PCX  Rule  6.52(c).  The 
commission  believes  that  ,\mendment 
No.  1  provides  only  further  clarification 
to  the  proposed  rule  change  and  does 
not  change  the  substance  of  the 
proposed  rule  Therefore,  the 
Commission  believes  that  good  cause 
exists,  consistent  with  Section  6(b)(5) « 
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«15U.S.C.  78f(b)(5). 


Dorothy  Y.  B 
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and  Section  19(b) '»  of  the  Act,  to 
accelerate  approval  of  Amendment  No. 
1  to  the  proposed  rule  change. 

IV'  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-99-40), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  '- 

Margaret  H.  McFarland, 

Deputy  Secretary. 
=  R  Doc.  00-18072  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
OFFICE  OF  THE  SECRETARY 
Aviation  Proceedings 

Aviation  Proceedings,  Agreements  filed 
during  the  week  ending  June  30,  2000.  The 
following  Agreements  were  filed  with  the 
Department  of  Transportation  under  the 
provisions  of  49  U.S.C.  412  and  414.  Answers 
may  be  filed  within  21  days  after  the  filing 
of  the  application. 

Docket  Number:  OST-2000-7582. 

Date  Filed:  June  26.  2000. 

Parties:  Members  of  the  International 
Au  Transport  Association. 

Subject  PTC2  AFR  0089  dated  23 
lune  2000.  Mail  Vote  077— Resolution 
01  Oz.  TC2  Within  Africa  Special 
Passenger  .\mending  Resolution, 
intended  effective  date:  1  July  2000. 

Docket  Number:  OST-2000-7583. 

Date  Filed ■]\me  27.  2000. 

Parties  Members  of  the  International 
An  Transport  Association. 

Subject:  PTC3  0443  dated  23  June 
2000,  Mail  Vote  078— Resolution  010a, 
TC3  Special  Passenger  Amending 
Resolution  (Japan./Korea-South  East 
Asia),  Intended  effective  date:  1  July 
2000. 

Docket  Number:  OST-200Q-7584. 

Date  Filed  June  27.  2000 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COM?  0647,  Mail  Vote 
079— Resolution  010b,  TC2/12/23 
Special  Passenger  Amending  Resolution 
from  Kuwait,  Intended  effective  date:  1 
July  2000. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

iFR  Dot:  00-18132  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
OFFICE  OF  THE  SECRETARY 
Aviation  Proceedings 

Aviation  Proceedings,  Agreements  filed 
during  the  week  ending  July  7,  2000.  The 
following  Agreements  were  filed  with  the 
Department  of  Transportation  under  the 
provisions  of  49  U.S.C.  412  and  414.  Answer- 
may  be  filed  within  21  days  after  the  filing 
of  the  application. 

Docket  Number:  OST-2000-7612. 

Date  Filed:  July  3,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0093  dated  30 
June  2000,  Europe-Middle  East 
Expedited  Resolution  002j,  Intended 
effective  date:  1  August  2000. 

Docket  Number:  OST-2000-7613. 

Date  Filed:  July  3,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  USA^UR  0102  dated 
27  June  2000  North  Atlantic  USA- 
Europe  Resolutions  rl-r26,  PTC12 
USA-EUR  0103  dated  30  June  2000 
(Technical  Correction),  Minutes — 
PTC12  USA-EUR  0100  dated  23  June 
2000,  Tables— PTC12  USA-EUR  Fares 
0045  dated  30  June  2000,  Intended 
effective  date:  1  November  2000. 

Docket  Number:  OST-2000-7614 

DateFiVed  July  5,  2000. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC  COMP  0287  dated  2 
J\ine  2000,  Worldwide  Area  Resolutions. 
(Except  USA/US  Territories),  Minutes— 
CTC  COMP  0292  dated  20  June  2000, 
Intended  effective  date:  1  October  2000 

Docket  Number:  OST-2000-7615. 

Date  Filed:  July  6,  2000. 

Parties:  Members  of  the  Intemational 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0094  dated  4 
July  2000,  TC2  Europe-Middle  East 
Expedited  Resolutions  rl-r3.  Intended 
effective  date:  15  August/1  September 
2000. 

Docket  Number:  OST-2000-7621. 

Date  Filed:  July  7,  2000. 

Parties:  Members  of  the  Intemational 
Air  Transport  Association. 

Subject:  PTC2  ME  0081  dated  23  June 
2000,  TC2  Within  Middle  East 
Expedited  Resolution  002e,  Intended 
effective  date:  15  August  2000. 

Docket  Number:  OST-2000-7622. 
Date  Filed:  July  7,  2000. 
Parties:  Members  of  the  Inteniational 
Air  Transport  Association. 


Subject:  CTC  COMP  0286  dated  2 
June  2000,  Composite  Resolutions, 
Intended  effective  date:  1  October  2000. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  00-18133  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  ot  the  Secretary 

Cenificates  of  Public  Convenienc*; 
Applications 

Notice  of  Applications  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  during  the  Week  Ending  June  30, 
2000.  The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier  Permits 
were  filed  under  Subpart  Q  of  the 
Depeirtment  of  Transportation's  Procedural 
Regulations  (See  14  CFR  302.1701  et.  seq.). 
The  due  date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify  Scope  are 
set  forth  below  for  each  application. 
Following  the  Answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-1 99^-6385. 

Date  Filed:  June  27,  2000. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  18,  2000. 

Description:  Motion  of  United  Air 
Lines,  Inc.  for  leave  to  file  a  Supplement 
to  its  application  for  a  certificate  of 
public  convenience  and  necessity  to 
provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  the  United  States  and  the 
addition  of  the  following  points  to  the 
list  of  countries  included  in  Appendix 
A  of  its  application:  Comoros;  Cyprus; 
Dominica;  French  Guyana;  French 
Polynesia;  Lesotho;  Macau;  Maldives; 
Marshall  Islands;  Micronesia,  Federated 
States  of  Mongolia;  Palau;  Portugal; 
Qatar;  St.  Kitts  &  Nevis;  SL  Vincent  & 
Grenadines;  Samoa;  Swaziland;  Turks 
and  Caicos;  for  the  Department's 
convenience.  United  has  attached  a 
Revised  Appendix  A,  which  includes  all 
of  these  points.  United  is  supplementing 
it's  application  to  include  countries 
with  which  the  U.S.  has  signed  open 
skies  agreements  since  United  filed  its 
original  application  as  well  as  coimtries 
which  were  included  in  competing 
omnibus  certificate  applications  of  other 
carriers. 

Docket  Number:  OST-2000-7588. 

Date  Filed:  June  27,  2000. 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  18,  2000. 

Description:  Application  of  Kitty 
Hawk  International,  Inc.  ("Kitty  Hawk") 
pursuant  to  49  U.S.C.  41105  and 
Subpart  Q,  applies  for  authority  to 
transfer  its  certificate  of  public 
convenience  and  necessity  for  interstate 
air  transportation  issued  by  the 
Department  to  a  newly-created  and 
wholly-owed  subsidiary  of  Kitty  Hawk 
to  be  named  Kitty  Hawk  Air,  Inc.  ("Kitty 
Hawk  Air"). 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  00-18131  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facilfty  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  June 
2000.  there  were  six  apfilications 
approved.  This  notice  also  includes 
information  on  one  application, 
approved  in  April  2000,  inadvertently 
left  off  the  April  2000  notice. 
Additionally,  1 3  approved  amendments 
to  previously  approved  applications  are 
Usted. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Ornnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regiilations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 

PFC  Apphcations  Approved 

Public  Agency:  Blair  Coimty  Airport 
Authority,  Martinsburg,  Pennsylvania. 

Application  Number:  00-03-C-OO- 
AOO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve;.- $3.00. 

Tofa7  PFC  Revenue  Approved  in  This 
Decision:  $206,335. 

Earliest  Charge  Effective  Date:  July  1, 
2000. 

Estimated  Charge  Expiration  Date: 
November  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxis/commercial 
operators. 


Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Altoona- 
Blair  Coiuity  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Preparation  of  PFC  application. 
Runway  12/30  and  taxiway  D  lighting. 
Security  fencing. 
Master  plan  update. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Avigation  easement  acquisition  and 

obstruction  removal. 
Land  acquisition. 
Purchase  of  snow  removal  equipment 

(SRE). 
Improve  aircraft  rescue  and  firefighting 

(ARFF)/SRE  building. 
Rimway  12/30  rehabilitation. 

Brief  Description  of  Projects 
Withdrawn:  Land  acquisition  for 
runway  12/30  extension. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  April  25,  2000.  Therefore, 
the  FAA  did  not  rule  on  this  project  in 
this  decision. 

Decision  Date:  April  28,  2000. 

For  Further  Information  Contact: 
Roxane  Wren,  Hairisburg  Airports 
District  Office,  (717)  730-2830. 

Public  Agency:  Huntsville-Madison 
County  Airport  Authority,  Huntsville, 
Alabama. 

Application  Number:  00-09-C-OO- 
HSV. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC Levei.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $557,969. 

Earliest  Charge  Effective  Date:  January 
1,  2009. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2009. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  (1)  Any  air  taxi/ 
commercial  operator  having  fewer  than 
500  annual  enplanements;  (2)  certified 
air  carriers  having  fewer  than  500 
aimual  enplanements;  (3)  certified  route 
air  carriers  having  fewer  than  500 
armual  enplanements. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aiuiual  enplanements  at  Himtsville 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Air  cargo  expansion. 


Replace  airline  counters/heating, 

ventilation,  and  air  conditioning 

improvements. 
Terminal  renovations/bgggage  claim 

expansion  design. 
Year  2000  upgrades. 
Security  vehicle. 
Access/security  road. 
Snozzle  for  crash  vehicle. 
Air  carrier  apron  repair. 
Two  7.5KV  regulators. 

Decision  Date:  June  6,  2000. 

For  Further  Information  Contact: 
Roderick  T.  Nicholson,  Jackson  Airports 
District  Office,  (601)  664-9884. 

Public  Agency:  Puerto  Rico  Ports 
Authority,  San  Juan,  Puerto  Rico. 

Application  Number:  00-04-C-OO- 
SJU. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $98,663,704. 

Earliest  Charge  Effective  Date: 
November  1,  2002. 

Estimated  Charge  Expiration  Date: 
November  1,  2020. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  at  San  fuan  International 
Airport  (SJU)  and  Use  at  SJU: 

Development  of  utilities  master  plan. 
Preliminary  engineering  for 

development  of  dual  midfield  cross 

taxiway  system. 
Environmental  assessment  for  runway 

26  safety  area  and  extension  of 

taxiway  Sierra. 
Computer  controlled  access  system. 
Acquire  two  runway  sweepers. 
Design  and  installation  of  terminal 

signage  and  airfield  signage. 
Design  and  build  an  ARFF  facility. 
Expansion  of  midfield  taxiway. 
Cargo  access  road. 
Development  of  new  south  general 

aviation  area  (apron  and  taxiway). 

Brief  Description  of  Project  Approved 
for  Collection  at  SfU  and  Use  at 
Fernando  Ribas  Dominici  Airport: 
Develop  an  airport  layout  plan 
including  property  map. 

Brief  Description  of  Project  Approved 
for  Collection  at  SfU  and  Use  at 
Humacao  Regional  Airport:  Design  and 
construct  apron. 

Brief  Description  of  Projects  Approved 
for  Collection  at  SfU  and  Use  at  Rafael 
Hernandez  Airport: 
Installation  of  automatic  weather 

observation  system. 
Relocation  of  taxiway  A. 
Preliminary  engineering  nmway 

reconstruction. 
Final  design  runway  reconstruction. 
Reconstruct  rvinway. 


Federal  Register /Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Notices 


44563 


Brief  Description  of  Project  Partially 
Approved  for  Collection  at  SfU  and  Use 
at  Rafael  Hernandez  Airport: 
Improvements  to  computer  controlled 
access  system. 

Determination:  Partially  approved. 
The  approved  amount  was  reduced  from 
that  requested  due  to  funding  provided 
by  an  Airport  Improvement  Program 
(AEP)  grant. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  at  SfU  and  Use 
It  San  Antonio  Rivera  Rodriguez 
Airport-  Runway  obstruction  removal, 
threshold  relocation,  and  associated 
taxiwav  work- 

Determmatiun  Partiallv  approved. 
The  approved  amount  was  reduced  from 
that  requested  due  to  funding  provided 
by  an  AIP  grant. 

Brief  Description  of  Projects  Approved 
for  Collection  at  SfU  and  Use  at 
Mercedita  Airport: 

Install  airport  signage. 
Acquire  jaws  of  life  and  safety 

equipment. 
Improvements  to  computer  controlled 

access  system. 
Acquire  runway  sweeper. 
Install  loading  bridges. 
Reconstruct  taxiway  light  system. 
Improve  runway  12  safety  area. 
Reconstruct  terminal  apron. 
Reconstruct  runway  and  taxiway 
I    connectors. 

Brief  Description  of  Project  Approved 
for  Collection  at  SfU  and  Use  at 
Benjamin  Noriega  Airport:  Widen 
runway  and  extend  taxiway;  construct 
apron. 

Brief  Description  of  Projects  Approved 
for  Collection  at  SfU: 

Construct  standard  safety  area,  runway 

26. 
Design  extension,  taxiway  Sierra. 

Decision  Date:  June  14,  2000. 

For  Further  Information  Contact:  Ilia 
Quinones,  Orlando  Airports  District 
Office,  (407)  812-6331,  ext.  30. 

Public  Agency:  City  of  Lynchburg, 
Virginia. 

Application  Number:  00-02-C-OO- 
LYH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $832,756. 

Earliest  Charge  Effective  Date: 
September  1,  2000. 

Estimated  Charge  Expiration  Date: 
February  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi  operators  filing 
FAAForm  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 


determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Lynchburg 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
PFC  formulation  and  annual 

administrative  costs. 
Construct  airport  service  road. 
Overlay  runway  3/21. 
Acquire  land  runway  21  runway 

protection  zone. 
Overlay  general  aviation  apron. 

Brief  Description  of  Project 
Disapproved  for  Collection  and  Use: 
Relocate  State  Route  758  to  recover  full 
extended  runway  safety  area  to  runway 
21  (design  only). 

Determination:  Disapproved.  Two 
parcels  of  land  must  be  acquired  by  the 
public  agency  in  order  to  successfully 
accomplish  the  relocation  of  the 
highway.  One  of  the  necessary  parcels 
included  a  life-estate  clause  in  the 
purchase  agreement.  Therefore,  the  FAA 
has  no  reasonable  expectation  that  the 
public  agency  will  be  able  to  acquire  the 
parcel  and,  thus,  begin  the  road 
relocation  within  the  2-year  timeframe 
required  by  §  158.33(a)(1)  and  has 
disapproved  the  project. 

Decision  Date:  Jime  16,  2000. 

For  Further  Information  Contact: 
Arthur  Winder,  Washington  Airports 
District  Office,  (703)  661-1363. 

Public  Agency:  Birmingham  Airport 
Authority,  Birmingham,  Alabama. 

Application  Number:  00-03-C-OO- 
BHM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $8,000,000. 

Earliest  Charge  Effective  Date: 
October  1,  2000. 

Estimated  Charge  Expiration  Date: 
November  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Birmingham  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Rehabilitate  air 
carrier  apron. 

Decision  Date:  June  21,  2000. 

For  Further  Information  Contact: 
Keafur  Grimes,  Jackson  Airports  District 
Office,  (601)  664-9886. 

Public  Agency:  City  of  Pendleton, 
Oregon. 

Application  Number:  00-02-C-OO- 
PDT. 


Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/ $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $303,739. 

Earliest  Charge  Effective  Date: 
December  1,  2002. 

Estimated  Charge  Expiration  Date: 
January  1,  2012. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  who  conduct  operations  in  air 
commerce  carrying  persons  for 
compensation  or  hire. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Eastern 
Oregon  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Replace  ARFF  vehicle. 

Rehabilitate  pavement  on  west  general 

aviation  apron  A. 
Rehabilitate  pavement  of  taxiway  D. 
Install  precision  approach  path 

indicator  on  runway  25. 
Rehabilitate  runway  11/29. 
Rehabihtate  terminal  apron. 

Decision  Date:  June  23,  2000. 

Fc»- Further  Information  Contact: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  City  of  Kansas  City — 
Aviation  DepartmMit,  Kansas  City, 
Missouri. 

Application  Number:  00-03-C-OO- 
MCI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $99,645,586. 

Earliest  Charge  Effective  Date:  August 
1,  2009. 

Estimated  Charge  Expiration  Date: 
May  1.2013. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  fQing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  appUcation,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Kansas 
City  International  Airport  (MCI). 

Brief  Description  of  Project  Approved 
for  Collection  at  MCI  and  Use  at  MCI: 
Terminal  equipment. 
Airfield  lighting  generator. 

Brief  Description  of  Projects  Approved 
for  Collection  at  MCI  and  Use  at  Kansas 
City  Downtown  Airport  (MKC):  Relocate 
airfield  generator. 


44564 


Federal  Register /Vol.  65,  No.  138 /Tuesday,  July  18,  2000 /Notices 


Brief  Description  of  Project  Approved 
for  Collection  at  MCI:  Overlay  runway 
1/19-MKC. 


Decision  Date:  June  29.  2000. 


Amendments  to  PFC  Approvals 


For  Further  Information  Contact: 
Mark  Schenkelberg,  Central  Region 
Airports  Division,  (816)  329-2645. 


Amendment  No.,  city,  state 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp  date 


Amended  esti- 
mated charge 
exp.  dale 


97-03-CO-01-TYS,  Knoxville,  TN  

97-01-C-O2-COD,  Cody,  WY  

92-01-C-02-PDX,  Portland,  OR  

95-01-C-01-PDT,  Pendleton,  OR  

96-03-C-01-MQT.  Marquette,  Ml  

00-03-C-01-AOO,  Alloona.  PA  

95-02-C-02-COS,  Colorado  Springs,  CO 

96-02-C-01-CPR,  Casper,  WY  

97-04-C-01-COS.  Colorado  Spnngs,  CO 
98-05-C-01-COS,  Colorado  Spnngs.  CO 

95-01-C-03-MCI,  Kansas  City.  MO  

99-02-C-01-MCI.  Kansas  City.  MO  

97-01-C-01-TUS,  Tucson,  AZ 


05/10/00 
06/06/00 
06/06/00 
06/07/00 
06/1 2A)0 
06/1  SAX) 
06/21/00 
06/21/00 
06/26/00 
06/26/00 
06/29/00 
06/29/00 
06/30/00 


$1,617,216 

123,662 

22,000,000 

153,381 

32,500 

206,335 

11,864,672 

427,704 

15,050,000 

9,029,906 

145,661,106 

28,723.139 

26.717,799 


$1,497,864 

123,441 

22,000,000 

182,801 

29,799 

223,500 

11,333,785 

490,749 

0 

10.353.578 

215.381.098 

23,844,977 

101.234,420 


07/01/21 
07/01/02 
05/01/16 
01/01/02 
11/01/02 
11/01/02 
04/01/05 
05/01/04 
05/01/04 
05/01/04 
01/01/02 
05/01/06 
12/01A)2 


07/01/21 
07/01/02 
05/01/16 
12/01/02 
11/01/02 
03/01/03 
04/01/05 
05/01/04 
01/01/01 
01/01/01 
01/01/08 
08/01/09 
05/01/15 


Issued  in  Washington,  DC,  on  July  11. 
2000. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
[FR  Doc.  00-18135  Filed  7-17-00;  8:45  am) 

nUJNO  CODE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTA-^iON 

Federal  Highway  Administration  and 
Federal  Transit  Administration 

Environmental  Impact  Statement   King 
County,  Washington 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA), 
Department  of  Transportation. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  and  FTA,  in 
cooperation  with  Sound  Transit  (ST) 
and  Washington  State  Department  of 
Transportation  (WSDOT)  are  issuing 
this  notice  to  advise  the  public,  affected 
Indian  tribes  and  agencies  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  improvements 
within  the  SR  520  corridor  from  Seattle 
to  Redmond  in  King  County, 
Washington.  High  capacity  transit  (HCT) 
alternatives  across  Lake  Washington, 
including  the  SR  520  and  1-90  corridors, 
will  also  be  considered  at  a 
programmatir  IpvpI 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  A.  Leonard.  Federal  Highway 
Administration.  711  South  Capitol  Way, 
Suite  501,  Olvmpia.  Washington  98501- 
1284,  Telephone:  (360)  753-9408; 
Jennifer  Bowman,  Federal  Transit 
.\dministration,  915  2nd  Avenue, 
Seattle,  Washington  98174,  Telephone: 
(206)  220-7954;  Rob  Fellows. 


Washington  State  Department  of 
Transportation,  Office  of  Urban 
Mobility,  401  Second  Avenue  South, 
Suite  301,  Seattle,  Washington  98104- 
2887,  Telephone  (206)  464-6234;  Barb 
Gilliland,  Sound  Transit,  401  S.  Jackson 
Street.  Seattle.  Washington  98104-2826. 
Telephone  (206)  398-5051;  or  see 
website  at  http://www.w8dot.wa.gov/ 
translake 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
improve  mobility  for  people  and  goods 
across  Lake  Washington  within  the  SR 
520  corridor  from  Seattle  to  Redmond  to 
address  the  following  needs  in  the 
corridor.  Land  uses  and  transportation 
systems  are  not  integrated  in  their 
planning  and  implementation;  the 
transportation  system  suffers  from 
extensive  congestion;  reliability  and 
safety  of  the  system  are  impaired;  and 
neighborhoods,  business  centers  and  the 
environment  are  negatively  impacted  by 
high  traffic  volumes. 

Alternatives  imder  initial 
consideration  include:  (1)  No  action;  (2) 
maintain  SR  520  as  four  lanes,  but 
improve  access,  operation,  and  safety: 

(3)  add  one  HOV  lane  in  each  direction; 

(4)  add  one  HOV  lane  and  high-capacity 
transit  in  each  direction;  (5)  add  one 
HOV  lane  and  one  general  purpose  lane 
in  each  direction;  and  (6)  add  one  HOV 
lane,  high-capacity  transit,  and  one 
general  piupose  lane  in  each  direction. 
Each  "build"  alternative  will  also 
include  Transportation  System 
Management  (TSM)  measures, 
Transportation  Demand  Management 
(TDM)  measiu^s,  bicycle  and  pedestrian 
facilities,  and  environmental  and 
neighborhood  mitigation  and 
enhancement  measures.  HCT 
alternatives  across  Lake  Washington, 


including  the  SR  520  and  1-90  corridors, 
will  also  be  considered  at  a 
programmatic  level. 

Letters  describing  the  proposed  action 
and  soliciting  comments  on  the  scope  of 
the  EIS  will  be  sent  to  appropriate 
Federal.  State,  and  local  agencies, 
affected  Indian  tribes,  and  to 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  A  public 
hearing  will  be  held  and  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  A  series  of  agency  and  public 
scoping  meetings  are  scheduled  to  be 
held  during  July  2000.  (See  below  for 
details.) 

Each  public  scoping  meeting  will 
consist  of  an  informal  open  house 
setting  from  5-7  p.m.  and  a  formal 
meeting  format  beginning  at  7  p.m.  The 
formal  meeting  will  begin  with  a  short 
presentation,  after  which,  comments 
will  be  received  in  the  group  forum.  A 
court  reporter  will  be  available  to  record 
oral  comments  in  an  informal  one-on- 
one  setting,  for  the  open  house,  and  will 
also  record  the  formal  meeting  and 
comments  from  individuals  in  the  group 
setting. 

Comments  may  be  made  at  one  of  the 
following  public  scoping  meetings. 

•  Tuesday.  July  18,  2000  at  the 
Museum  of  History  and  Industry,  2700 
24th  Ave.  East,  Seattle,  WA 

•  Wednesday,  July  19,  2000  at 
Medina  Elementary  School.  8001  NE  8th 
Street,  Medina,  WA 

•  Thursday,  July  20,  2000  at  North 
Bellevue  Community/Senior  Center, 
4063  148th  Avenue  ME.  Bellevue,  WA 

In  addition,  a  scoping  meeting  for 
governmental  agencies  and  tribes  will 
be  held  on  July  12,  2000  at  9  a.m.  at  the 
Museum  of  History  and  Industry.  2700 
24th  Ave.  East,  Seattle,  WA.  A  second 
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agency  scoping  meeting  will  be  held  on 
laly  26,  2000  at  9  a.m.  at  the  WSDOT 
Office  of  Urban  Mobility,  401  Second 
Avenue  S.,  Suite  300,  Seattle.  WA. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
1  ientified,  comments  and  suggestions 
.are  invited  from  all  interested  parties. 
C  omments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  are 
requested  bv  .August  3,  2000  and  should 
be  sent  to:  Rob  Fellows,  WSDOT  Office 
:f  Urban  Mobility,  401  Second  Avenue 
South,  Suite  300,  Seattle,  WA  98104- 
2887;  fax  number  (206)  464-6084;  or  e- 
mail  to  translake@wsdot.wa.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Plaiming  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  10,  2000. 
Helen  M.  Knoll, 

Regiona!  Administrator,  Federal  Transit 

Administration,  Region  10. 

James  A.  Leonard, 

Transportation  and  Environmental  Engineer, 

Federal  Highways  Administration, 

Washington  Division. 

[FR  Doc  00-18065  Filed  7-17-00;  8:45  am) 

aUING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-00-7638] 

NHTSA's  Recommendations  tor  Global 
Technical  Regulations  Under  the 
United  Nations/Economic  Commission 
tor  Europe  1998  Global  Agreement; 
Motor  Vehicle  Safety 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments. 

SUMMARY:  In  anticipation  of  the  entry 
into  force  of  the  United  Nations/ 
Economic  Commission  for  Europe  1998 
Global  Agreement.  NHTSA  seeks  public 
comments  on  its  preliminary 
recommendations  for  the  first  motor 
vehicle  safety  technical  regulations  to  be 
considered  for  establishment  under  that 
Agreement. 

DATES:  Written  comments  may  be 
submitted  to  this  agencv  and  must  be 
received  by  September  1.  2000. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL— 401,  400 


Seventh  Street,  SW.,  Washington,  DC, 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  niimber  of 
this  document, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  policy  issues:  Ms.  Julie 
Abraham,  Director,  Office  of 
International  Policy  and  Harmonization, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
(202)  366-2114.  Fax:  (202)  366-2559. 

For  legal  issues;  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Coimsel, 
NCC-20.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW,  Washington,  DC  20590. 
Telephone;  (202)  366-2992.  Fax;  (202) 
366-3820 

SUPPLEMENTARY  INFORMATION:  You  may 
read  the  materials  placed  in  the  docket 
for  this  notice  (e.g.,  the  comments 
submitted  in  response  to  this  notice  by 
other  interested  persons)  by  visiting  the 
address  given  above  under  ADDRESSES. 
The  hoxus  of  the  Docket  Management 
System  (DMS)  are  indicated  above  in 
the  same  location. 

You  may  also  read  the  materials  on 
the  Internet.  To  do  so,  take  the  following 
steps: 

(1)  Go  to  the  Web  page  of  the 
Department  of  Transportation  DMS 
(http://dms.dot,gov/). 

(2)  On  that  page,  click  on  "search" 
near  the  top  of  the  page  or  scroll  down 
to  the  words  "Search  the  DMS  Web" 
and  click  on  them. 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  scroll  down  to 
"Docket  Number"  and  type  in  the  four- 
digit  docket  niunber  (7638)  shown  in 
the  title  at  the  beginning  of  this  notice. 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page  ("Docket 
Summary  Information"),  which  contains 
docket  summary  information  for  the 
materials  in  the  docket  you  selected, 
scroll  down  to  "search  results"  and 
click  on  the  desired  materials.  You  may 
download  the  materials. 

Table  of  Contents 

I.  Background 

A.  1998  Global  Agreement 

B.  Why  NHTSA  is  Issuing  this  Request  for 
Comments 

II.  NHTSA's  Preliminary  Recommendations 

for  the  Initial  Subjects  to  be  Considered 
under  the  1998  Global  Agreement 
A.  Priority  Recommendations 


B.  Other  Recommendations 
in.  Technical  Regulations  for  Future 

Consideration  by  NHTSA 
rV.  Issues  for  Public  Comment 
V.  Future  Actions 

I.  Background 

A.  1998  Global  Agreement 

On  Jime  25,  1998,  the  U.S.  became  the 
first  signatory  to  the  United  Nations/ 
Economic  Commission  for  Europe  (UN/ 
ECE) '  Agreement  Concerning  the 
Establishment  of  Global  and  Technical 
Regulations  for  Wheeled  Vehicles, 
Equipment  and  Parts  Which  Can  Be 
Fitted  And/or  Be  Used  On  Wheeled 
Vehicles  (the  "1998  Global 
Agreement").  ^  The  1998  Global     ' 
Agreement  provides  for  the 
establishment  of  global  technical 
regulations  regarding  the  safety, 
emissions,  energy  conservation  and 
theft  prevention  of  wheeled  vehicles, 
equipment  and  parts.  ^  The  Agreement 
contains  procedures  for  establishing 
global  tedmical  regulations  by  either 
harmonizing  existing  regulations  or 
developing  a  new  regulation. 

The  establishment  of  global  technical 
regulations  is  expected  to  lead  to  a 
significant  degree  of  convergence  in 
motor  vehicle  regulations  at  the  regional 
and  national  levels.  However,  while  in 
some  instances  the  result  may  be  the 
adoption  of  identical  or  substantially 
identical  regulations  at  those  levels,  in 
other  instances,  the  result  may  be 
regulations  that  differ  but  do  not 
conflict  with  each  other.  While  the 
Agreement  obligates  the  Contracting 
Parties,  under  certain  circumstances,  to 
consider  adopting  the  global  technical 
regidations  within  their  own 
jurisdictions,  it  does  not  obligate  the 
Parties  to  adopt  them.  The  Agreement 
recognizes  that  govermnents  have  the 
right  to  determine  whether  the  global 
technical  regulations  established  under 
the  Agreement  are  suitable  for  their  own 
particular  safety  needs.  Those  needs 
vary  from  country  to  coimtry  due  to 
differences  in  the  traffic  environment, 
vehicle  fleet  composition,  driver 


>  The  Economic  Commission  for  Europe  was 
established  by  the  United  Nations  (UN)  in  1947  to 
help  rebuild  post-war  Europe,  develop  economic 
activity  and  strengthen  economic  relations  between 
European  countries  and  between  them  and  the 
other  countries  of  the  world. 

^  To  aid  persons  unfamiliar  with  the  1996  Global 
Agreement  in  gaining  an  understanding  of  its 
provisions,  this  agency  has  summarized  the  key 
aspects  in  an  appendix  to  this  notice.  The  complete 
text  of  the  Agreement  may  be  found  on  the  Internet 
at  the  following  address:  http://www.unece.org/ 
trans/main/ vtT)29/wp29wgs/wp29gen/ 
wp29glob.html. 

'  The  covered  eqmpment  and  parts  include,  but 
are  not  limited  to,  exhaust  systems,  tires,  engines, 
acoustic  shields,  anti-theft  alarms,  warning  devices 
and  child  restraint  systems. 
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characteristics  and  seat  belt  usage  rates. 
Further,  the  Agreement  explicitly 
recognizes  the  right  of  governments  to 
adopt  and  maintain  technical 
regulations  that  are  more  stringently 
protective  of  health  and  the 
environment  than  the  global  technical 
regulations. 

The  Agreement  was  negotiated  imder 
the  auspices  of  the  UN/ECE's  World 
Forum  for  Harmonization  of  Vehicle 
Regulations  (WP.29) "  under  the 
leadership  of  the  United  States  (U.S.),^ 
the  European  Community  (EC),  and 
Japan.  Becoming  a  Contracting  Party  to 
the  1998  Global  Agreement 
accomplishes  several  purposes  for  the 
U.S.  First,  it  provides  the  U.S.  with  a 
vote  in  the  establishment  of  global 
technical  regulations  for  wheeled 
vehicles,  equipment  and  parts  under  the 
UN/ECE  and  enables  the  U.S.  to  take  a 
leading  role  in  effectively  influencing 
the  selection  of  the  level  of  vehicle 
safety  regulations  world  wide.  ^  Second, 
it  ensures  that  U.S.  standards  and  their 
benefits  will  be  properly  considered  in 
any  effort  to  adopt  a  harmonized  global 
technical  regulation. 

B.  Why  NHTSA  Is  Issuing  This  Request 
for  Comments 

The  1998  Global  Agreement  is  nearing 
entry  into  force.  The  Agreement 
provides  that  it  will  enter  into  force  30 
days  after  the  number  of  Contracting 
Parties  ^  reaches  eight.  There  are  now 
seven  Contracting  Parties  and  an  eighth 
country  has  signed  the  Agreement 
subject  to  ratification.  ^ 


*  Formerly,  "Working  Party  on  the  Construction 
of  Vehicles  (WP.29)". 

'The  U.S.  was  represented  in  those  negotiations 
by  this  agency  and  the  U.S.  Environmental 
Protection  Agency  (EPA). 

*The  U.S.  does  not  have  a  vote  under  an  existing 
earlier  UN/ECE  agreement  regarding  wheeled 
vehicles,  equipment  and  parts,  known  as  the  "1958 
Agreement"  because  it  is  not  a  contracting  party  to 
that  agreement.  Historically,  the  United  States  did 
not  become  a  contracting  party  to  the  1958 
Agreement  because  (1]  it  was  not  feasible  to 
develop  regulations  regarding  motor  vehicle  safety 
in  what  was  then  a  primarily  common  European 
regulatory  development  forum  and  (2)  NHTSAs 
enforcement  procedures  precluded  the  U.S.  from 
engaging  in  the  1958  Agreement's  mutual 
recognition  obligations.  Although  the  1958 
Agreement  was  amended  in  late  1995  to  reduce  the 
impediments  to  becoming  a  contracting  party,  the 
U.S.  determined  that  further  amendments  were 
desirable.  Ultimately,  it  determined  in  talks  with 
the  contracting  parties  to  the  1958  Agreement  that 
the  most  desirable  course  of  action  was  to  develop 
a  new,  parallel  agreement. 

'  As  used  here  and  in  the  balance  of  this  notice, 
"Contracting  Parties"  refers  to  Contracting  Parties  to 
the  1998  Global  Agreement. 

"The  first  seven  Contracting  Parties  are:  Canada, 
the  EC,  France,  Germany,  lapan.  United  Kingdom, 
and  the  U.S.  The  Republic  of  South  Africa  has 
signed  the  Agreement  subject  to  ratification.  The 
Russian  Federation  reports  that  its  signing  of  the 
Agreement  is  imminent. 


In  early  1999,  NHTSA  began  making 
preparations  for  the  1998  Global 
Agreement's  entry  into  force  by  issuing 
a  notice  requesting  public  comments  on 
a  draft  policy  statement  describing  the 
agency's  activities  and  practices  for 
facilitating  public  participation  with 
respect  to  motor  vehicle  safety  issues 
that  arise  in  the  implementation  of  the 
Agreement.  ^  The  draft  statement  also 
set  forth  the  general  substantive  policy 
goals  regarding  vehicle  safety  that  the 
agency  will  pursue  in  participating  in 
the  implementation  of  the  agreement. 
Those  goals  are:  (a)  Advance  vehicle 
safety  by  identifying  the  best  safety 
practices  among  the  safety  standards 
from  around  the  world  and 
incorporating  those  practices  into  the 
U.S.  standards  or  by  developing  and 
adopting  new  standards  reflecting 
anticipated  technological  advances  and 
current  and  anticipated  safety 
problems, '°  (b)  preserve  the  agency's 
ability  to  adopt  standards  that  meet  U.S. 
vehicle  safety  needs,  and  (c)  harmonize 
the  U.S.  safety  standards  with  those  of 
other  countries  to  the  extent  consistent 
with  maintaining  or  improving  existing 
levels  of  motor  vehicle  safety  in  the  U.S. 
NHTSA  will  issue  a  final  version  of  the 
policy  statement  shortly. 

Now  that  the  Agreement's  entry  into 
force  appears  imminent,  NHTSA  is 
issuing  Uiis  notice  to  obtain  public 
comments  on  a  list  of  preliminary 
recommendations  of  standards  or 
aspects  of  standards  for  consideration 
by  the  Contracting  Parties  in  prioritizing 
the  development  and  establishment  of 
global  technical  regulations  under  the 
Agreement.  The  agency  believes  that  the 
recommendations  will  serve  the  interest 
of  improving  motor  vehicle  safety  in  the 
U.S.  They  will  also  help  to  carry  out  the 
1998  Global  Agreement's  goal  of 
continuously  improving  and  seeking 
high  levels  of  safety  around  the  world. 
In  turn,  accomplishing  that  goal  will 
promote  the  development  of  new  and/ 
or  better  U.S.  standards,  thus  leveraging 
NHTSA's  resources  available  for  such 
development. 

NHTSA  cautions  that  its  list  of 
preliminary  recommendations  for  the 
initial  priorities  imder  the  1998  Global 


'  Draft  NHTSA  statement  of  policy  concerning  the 
agency's  goals  in  the  implementation  of  the  1998 
Global  Agreement.  (January  5, 1999;  64  FR  563) 

'"  For  example,  if  the  U.S.  examined  its  standard 
and  those  of  other  countries  addressing  a  particular 
safety  problem  and  concluded  that  the  standard  of 
country  A  represented  best  safety  practices,  i.e., 
produced  more  safety  benefits  than  all  the  other 
counterpart  standards,  the  U.S.  would  propose  to 
raise  its  standard  to  the  level  of  country  A's 
standard.  Consideration  of  anticipated 
technological  advances  and  current  and  anticipated 
safety  problems  might  lead  the  U.S.  to  propose  to 
raise  its  standard  even  higher. 


Agreement  should  not  be  mistaken  for 
the  much  more  inclusive  list  of  its 
activities  under  the  former  National 
Traffic  and  Motor  Vehicle  Safety  Act,  49 
U.S.C.  30101  et  seq.  ("the  Vehicle  Safety 
Act"). 

Based  on  available  information  and 
analysis  concerning  the  relative  level  of 
stringency  and  benefits  of  U.S.  and 
foreign  standards  and  regulations, 
NHTSA  has  placed  its  preliminary 
recommendations  into  two  categories: 
(1)  Priority  recommendations,  and  (2) 
Other  recommendations. 

The  "priority  recommendations" 
category  includes  some  foreign 
standards  or  aspects  of  those  standards 
that  may  represent  best  current  safety 
practices  among  the  existing  national 
and  regional  standards  and  should 
therefore  be  considered  by  the 
Contracting  Parties  when  establishing 
global  technical  regulations."  If  those 
standards  or  aspects  of  standards  do,  in 
fact,  represent  best  practices,  their 
addition  to  the  U.S.  standards  would 
improve  vehicle  safety  in  the  U.S.'^  In 
allocating  its  resources  among  its 
preliminary  recommendations,  the 
agency  will  give  priority  to  the 
recommendations  in  this  category.  If 
NHTSA's  research  and  analysis 
indicates  that  a  foreign  standard,  in 
whole  or  in  part,  is  indeed  more 
beneficial  to  safety,  the  agency 
anticipates  that  it  will  propose  under 
the  Vehicle  Safety  Act  to  raise  its 
standards  at  least  to  the  level  of  that 
foreign  standard. ^^  jjjg  standards  in  this 
category  were  largely  drawn  from 
NHTSA's  ongoing  upward 
harmonization  activities  under  the 
Vehicle  Safety  Act. 

The  "other  recommendations" 
category  includes  some  U.S.  standards 
or  aspects  of  those  standards  that  appear 
to  represent  best  current  safety  practices 
and  should  therefore  be  considered  by 
the  Contracting  Parties  when 
establishing  global  technical 
regulations.  NHTSA  would  like  to 
obtain  international  review  and 
feedback  concerning  these  U.S. 
standards.  Such  feedback  and  review 


"  NHTSA  wants  to  emphasize  that  neither  the  list 
in  this  category  nor  the  list  in  the  second  category 
is  exhaustive.  The  purpose  in  developing  these  lists 
is  not  to  provide  a  complete  census  of  all  standards 
or  aspects  of  standards  that  may  represent  best 
practices.  Instead,  the  purpose  is  to  provide 
recommendations  regarding  a  limited  number  of 
standards  on  which  the  Contracting  Parties  should 
initially  focus  their  efforts. 

'-  Whether  a  standard  or  aspect  of  a  standard 
actually  represents  best  practices  is  best  determined 
through  analysis  of  real  world  crash  data  and 
research  data. 

'^  During  the  development  of  all  proposals  and 
during  WP.29  proceedings,  best  available 
technology  and  future  technology  wrill  be 
considered. 
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wa\  lead  to  improvements  in  the  U.S. 
standards.  FurtJier.  the  agency  believes 
ihat  it  is  important  to  ensiire  that  global 
technical  regulations  are  established  at 
levels  not  less  than  those  of  the  U.S. 
standards  The  standards  in  this 
category  were  selected  largely  because 
the\  address  safety  problems  that  are 
the  subiect  of  either  NHTSA's  ongoing 
upw  ard  harmonization  activities  under 
the  Vehicle  Safety  Act  or  WP.29's 
ongoing  activities. 

In  anticipation  of  the  1998  Global 
Agreement' s  entr%'  into  force,  inteiest 
groups  and  other  governments  have  also 
begun  to  make  renommendations 
concerning  vi  hide  safetv  priorities  for 
harmonization  activities  under  the 
Agreement  At  the  120th  Session  of 
VVP  29  in  March  2000,  the  U.S.  and 
other  Contracting  Parties  were  asked  to 
develop  their  own  recommendations. 
We  have  placed  a  document  in  the 
docket  for  this  notice,  entitled 
"Summary  of  Suggestions  by  the 
Goveriunents  of  lapan  and  the  Russian 
Federation  and  by  Various  Industry  and 
(Consumer  Groups  for  Technical 
Regulations  to  be  Established  under 
1998  Global  Agreement."  The 
documents  from  which  those 
suggestions  were  drawn  have  also  been 
placed  m  the  docket  for  this  notice. 

II  NfHTSA's  Preliminary 
Recommendations  for  the  Initial 
Subjects  To  Be  Considered  Under  the 
1998  Global  Agreement 

A  Priority  Recommendations 

Head  Restraints:  NHTSA  received  a 
petition  from  the  former  American 
Automobile  Manufacturers  Association 
(A.A.M.A)  and  the  Association  of 
International  .Automobile  Manufactiuers 
(AL\M)  requesting  that  NHTSA 
recognize  the  ECE  head  restraint 
standard  as  functionally  equivalent  to 
the  U.S.  head  restraint  standard  (Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  202).  Based  on  the  agency's 
comparison  of  the  dimensional 
requirements  of  the  standards,  the  ECE 
standard  appears  to  be  more  stringent  in 
several  important  respects.  NHTSA 
intends  to  propose  upgrading  the  U.S. 
head  restraint  standard  to  at  least  the 
level  of  the  ECE  standard. 

Steenng  column  movement: 
Currently,  the  ECE  regulation  limits 
rHdrward  and  vertical  movement  of  the 
steering  column,  while  the  U.S. 
standard  (FM\'SS  No.  204)  limits 
rearward  movement  only  Vertical 
displacement  and  misalignment  of  the 
steering  wheel  may  result  in  head, 
upper  chest  and  abdominal  injuries. 
NHTSA  has  begun  studving  the  safety 
consequences  of  rearward  and  vertical 


displacement  as  part  of  its  offset  frontal 
crash  test  evaluation  program.  (See  the 
next  entry  entitled  "Frontal  offset.") 

Frontal  offset:  NHTSA  believes  that 
the  use  of  a  full  frontal  crash  test, 
supplemented  by  a  frontal  offset  crash 
test,  would  enhance  the  safety  of  all 
passengers.  The  full  frontal  crash  test 
requirements  have  led  to  significant 
reductions  in  head,  neck  and  chest 
injuries,  while  frontal  offset  crash  test 
requirements  are  expected  to  reduce 
lower  extremity  injuries. 

In  fiscal  years  1996  and  1997, 
Congress  provided  NHTSA  with  funds 
to  be  used  toward  establishing  a  U.S. 
standard  for  frontal  offset  crash  testing. 
It  directed  NHTSA  to  work  with 
interested  parties,  including  the 
automotive  industry,  to  develop  such  a 
standard  under  established  rulemaking 
procedures  and  further  stated  that  these 
activities  should  reflect  ongoing  efforts 
to  enhance  international  harmonization 
of  safety  standards.  NHTSA  has  been 
evaluating  the  European  offset  test  and 
plans  to  propose  a  high  speed  belted 
offset  test  with  a  fixed  deformable 
barrier  as  a  supplement  to  its  existing 
full  frontal  test.  A  lower  speed  offset 
requirement  (i.e.,  40  kmph)  already  has 
been  incorporated  as  part  of  the 
agency's  advanced  air  bag  final  rule 
issued  in  May  2000.  That  test  is 
intended  to  ensure  that  crash  sensors 
work  properly  in  offset  crashes. 

Dummy  (10  year  old  child):  Currently, 
the  largest  dummy  specified  in  the  ECE 
child  restraint  regulation  is  a  10  year  old 
dummy,  while  the  largest  child  dimuny 
specified  in  the  U.S.  child  restraint 
standard  f FMVSS  No.  213)  is  a  6  year 
old  dummy  A  10  year  old  dxunmy 
represents  children  weighing  70-75  lb. . 
while  a  6  year  old  dummy  represents 
children  weighing  about  50  lb.  NHTSA's 
addition  of  a  10  year  old  dummy  to 
FMVSS  No.  213  woidd  allow  it  to  assess 
the  safety  of  70-75  lb.  children 
restrained  in  lap/shoulder  belt  with  or 
without  a  booster  seat,  as  well  as  in  belt 
positioning  devices  that  are  marketed 
for  use  by  older  children  and  small- 
statured  adults.  The  addition  of  that 
diunmy  to  the  U.S.  occupant  protection 
(air  bags  and  seat  belts)  standard 
(FMVSS  No.  208)  could  also  aid  in 
minimizing  the  risk  of  air  bag-induced 
injuries  to  children  in  that  weight  range. 

Side  impact  dummy  (SID):  In  1996, 
Congress  instructed  NHTSA  to  develop 
a  plan  to  harmonize  the  U.S.  side 
impact  standard  and  the  ECE  side 
impact  regulation.  In  1997,  NHTSA 
received  a  petition  from  AAMA,  AIAM 
and  the  Insurance  Institute  for  Highway 
Safety  to  recognize  the  ECE  regulation 
as  functionally  equivalent  to  the  U.S. 
standard  (FMVSS  No.  204).  NHTSA  has 


recently  denied  the  petition  based  on 
test  results  and  analyses  (May  24,  2000; 
65  FR  33508).  However,  in  its  denial,  as 
well  as  its  report  to  Congress,  NHTSA 
stated  that  it  will  consider  proposing  to 
adopt  EuroSID-2,  a  modified  version  of 
the  ECE  dummy,  EuroSID-1,  and  the 
ECE  injury  assessment  criteria.  **  The 
EuroSID-2  measures  the  potential  for 
injury  not  only  to  the  same  portions  of 
body  measured  by  the  U.S.  dunmiy,  but 
also  to  portions  (i.e.,  head,  upper  neck 
and  abdomen)  that  the  U.S.  dununy 
does  not  measure. 

Car  tires:  The  Rubber  Manufacturers 
Association  and  five  other  tire  industry 
organizations  from  around  the  world 
petitioned  NHTSA  to  amend  the  U.S. 
standard  (FMVSS  No.  109)  to  adopt  a 
standard,  Global  Tire  Standard  2000, 
which  was  agreed  upon  by  the  tire 
industry  worldwide.  The  same  proposal 
was  submitted  to  WP.29  for 
consideration  as  a  global  regulation.  The 
agency  considers  tire  harmonization  to 
be  a  priority  because  FMVSS  No.  109, 
which  was  developed  primarily  for  bias- 
ply  tires,  needs  to  be  updated  and 
upgraded  for  radial  tires.  The  agency 
also  beheves  that  certain  test 
requirements  in  other  national 
standards  are  more  appropriate  for 
radial  tires  and  that  their  adoption 
would  be  an  improvement  over  the  bias- 
ply  tire  provisions  in  the  U.S.  standard. 
The  goal  is  to  harmonize  the 
performance  requirements  of  tires  by 
adopting  best  practices  in  national  tire 
standards  from  aroimd  the  world  and,  to 
the  extent  that  supporting  data  are 
available,  improve  those  practices. 

Signal  lamp  visibility:  The  ECE 
lighting  performance  requirements  are 
set  forth  in  several  different  regulations. 
We  are  seeking  to  harmonize  the  ECE 
regxilations  and  any  other  national 
regulations  regarding  signal  lamp 
visibility  with  the  coimterpart 
provisions  in  the  U.S.  standard  on 
lighting  (FMVSS  No.  108). 

NHTSA  has  issued  a  notice  for 
proposed  rulemaking  (NPRM)  based  on 
the  ECE  requirements  for  signal  lamp 
visibility.  The  agency  initiated  this 
rulemaking  in  response  to  a  petition  by 
Working  Party  "Brussels  1952"  (also 
known  as  Groupes  Travails  Bruxelles 
(GTB)),  a  association  of  lighting  and 
vehicle  manufactiu^rs'  technical 
experts,  requesting  that  the  U.S.  adopt 
more  objective  lamp  visibility 
requirements.  The  geometric  visibility 
angles  for  some  lamps  are  greater  imder 
the  ECE  regulation.  The  proposal  uses 


'♦  "Status  of  NfHTSA  Plan  for  Side  Impact 
Regulation  Harmonization  and  Upgrade,  Report  to 
Congress,  March  1999."  See  Docket  No.  NHTSA- 
98-3935-10.  ■> 
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the  area  measurement  method  for 
determining  signal  visibility  as 
contained  in  the  current  U.S.  standard 
and,  as  an  alternative,  the  light  intensity 
measurement  of  the  ECE  regulation.  The 
proposal  also  includes  specifled  angles 
for  viewing  locations  that  are  specified 
only  in  the  ECE  regulation.  The 
adoption  of  this  proposal  would 
improve  enforceability  through 
increasing  objectivity  and  improve 
safety  through  increasing  the  visibility 
of  some  lamps. 

Vehicle  classification:  Vehicle 
classification  is  a  fundamental  issue 
because  it  affects  the  applicability  of  all 
safety  standards  and  regulations.  A 
significant  difference  in  classification  is 
that  vans  and  sport  utility  vehicles  are 
classified  as  passenger  cars  in  many 
countries,  but  as  multipurpose 
passenger  vehicles  in  the  U.S,  and 
Canada. 

In  response  to  a  submission  by  Japan, 
the  Administrative  Committee  of  WP.29 
agreed  during  the  121st  Session  of 
WP.29  in  July  2000  that  an  informal 
group  should  be  established  under  the 
Working  Party  on  General  Safety 
Provisions  for  the  purpose  of  developing 
common  definitions  of  vehicle  classes 
and  vehicle  mass  and  dimensions  for 
vehicle  safety  purposes.  The  Committee 
agreed  further  that  the  group  should  be 
chaired  by  Japan.  One  possible  outcome 
of  revising  the  definitions  would  be  to 
increase  the  extent  to  passenger  carrying 
vehicles  are  regulated  in  similar  ways. 

B.  Other  Recommendations 

Upper  interior  impact  protection: 
WP.29  is  contemplating  the  possibility 
of  updating  the  ECE  head  impact 
regulation.  Thus,  the  opportunity  exists 
for  developing  a  harmonized  global 
regulation.  The  development  of  such  a 
regulation  should  reflect  due 
consideration  of  NHTSA  activity  in  this 
area  in  the  mid-1990's.  NHTSA 
upgraded  the  U.S.  interior  impact 
protection  standard  (FMVSS  No.  201)  in 
1995  by  adding  performance 
requirements  for  the  upper  interior  of 
vehicles.  The  standard  utilizes  an  up-to- 
date  free  motion  headform  that  is 
propelled  into  various  interior  target 
locations  at  various  angles.  The 
standard  was  later  amended  to 
incorporate  a  side  impact  pole  test  in 
order  to  allow  and/or  encourage 
inflatable  devices  that  provide  superior 
head  protection. 

Full  frontal  crash  test:  For  the  reasons 
stated  above,  NHTSA  believes  that  the 
safety  of  all  passengers  would  be 
enhanced  by  assessing  the  protection 
provided  to  both  50th  percentile  adult 
male  dummies  and  5th  percentile  adult 
female  dummies  in  a  full  fi-ontal  crash 


test,  and  a  supplementary  frontal  offset 
crash  test.  NHTSA  notes  that  the  ECE 
regidations  do  not  currently  specify  a 
full  frontal  crash  test.  Further,  the  ECE 
offset  crash  test  regulation  does  not 
assess  the  protection  of  5th  percentile 
adult  female  dummies  and  does  not 
assess  the  risks  posed  by  air  bags  to 
either  those  dummies  or  child  dummies. 

Lower  anchors  and  tethers  for 
children:  The  U.S.  standard  (FMVSS  No. 
225)  requires  a  new,  dedicated  system  of 
anchorages  for  securing  child  restraints 
in  motor  vehicles.  The  system  consists 
of  two  anchorages  in  the  vehicle  seat 
bight  (i.e.,  the  area  where  the  seat  back 
and  the  seat  cushion  meet)  and  a  top 
tether.  '^  The  U.S.  strength  requirements 
differ  from  the  Internationa] 
Organization  for  Standardization 
(ISO)  18  requirements  for  lower 
anchorages  and  the  Canadian 
requirements  for  tethers.  This  is  because 
the  U.S.  requirements  are  intended  to 
protect  children  who  weigh  up  to  50 
pounds,  while  both  the  ISO  and 
Canadian  requirements  are  based  on  a  3 
year  old,  33-pound  child  Further,  new 
child  seats  have  recently  been  marketed 
for  use  to  restrain  children  weighing  up 
to  65  pounds.  NHTSA  has  made  efforts 
to  ensure  that  the  requirements  in  the 
U.S.  standard  are  objective  and  meet  the 
need  to  protect  those  larger  children. 
For  example.  NHTSA  specified  the 
failxu^  of  an  anchorage  in  terms  of  a 
measurable  displacement  instead  of  a 
subjective  criterion  such  as  whether  the 
anchorage  "withstands"  a  specified 
force. 

WP.29  is  currently  working  on 
upgrading  the  ECE  child  restraint 
regulation  and  is  leaning  toward 
adopting  slightly  different  bars  and 
using  legs,  i.e.,  braces  extending 
between  the  lower  front  of  the  child 
restraint  and  the  vehicle  floor,  instead  of 
tethers.  Working  with  WP.29  at  this 
stage  will  minimize  divergences  in  the 
U.S.  standard  and  the  ECE  regulations 
while  ensuring  that  children  worldwide 
receive  the  best  protection  possible. 


"Each  lower  anchorage  will  include  a  rigid 
round  rod  or  "bar"  unto  which  a  hook,  a  jaw-like 
buckle  or  other  connector  can  be  snapped.  The 
upper  anchorage  will  be  a  ring-like  object  to  which 
the  upper  tether  of  a  child  restraint  system  can  be 
attached. 

"The  International  Standards  Organization  (ISO) 
is  a  non-go vemmental.  worldwide  federation  of 
national  standards  bodies  from  approximately  130 
countries.  lhttp://www.iso.ch/)  It  was  established  in 
1947.  Its  mission  is  to  promote  the  development  of 
standardization  and  related  activities  in  the  world 
with  a  view  to  facilitating  the  international 
exchange  of  goods  and  services,  and  to  developing 
cooperation  in  the  spheres  of  intellectual,  scientific, 
technological  and  economic  activity.  Its  work  is 
carried  out  through  a  hierarchy  of  technical 
committees,  subconmiittees.  and  working  groups. 


Door  retention  components:  The 
existing  US.  and  foreign  standards  have 
been  in  place  a  long  time.  NHTSA  has 
already  begun  work  to  upgrade  the  U.S. 
standard  (FMVSS  No.  206).  Sharing  this 
work  with  WP.29  and  seeking 
comments  at  the  outset  about  current 
and  future  best  practices  could 
eliminate  potential  future  divergences 
and  lead  to  a  global  technical  regulation. 

Fuel  system  integritv  The  e.xisting 
U.S.  and  foreign  standards  are.  for  the 
most  part,  similar  and  have  been  in 
place  a  long  time.  NHTSA  has  already 
begim  work  to  upgrade  the  U.S. 
standard  (FMVSS  No.  301).  Sharing  this 
work  with  WP  29  and  seeking 
comments  at  the  outset  about  current 
and  future  best  practices  could 
eliminate  potential  future  divergences 
and  lead  to  a  global  technical  regulation. 

Contnyls  and  displays:  No  ECE 
regulation  exists  on  this  subject. 
Further,  the  European  Union  (EU) 
directive  on  this  subject  lacks  many  of 
the  location  and  illumination 
requirements  of  the  US  standard 
(FMVSS  No.  101)  and  concentrates 
mainly  on  svTnbols.  WP.29  is  interested 
in  developing  an  ECE  regulation  on 
controls  and  displays  and  has  asked  the 
U.S.  and  Canada  to  develop  a  draft 
harmonized  standard  that  will 
incorporate  control  and  display 
requirements  currently  in  standards  of 
other  countries.  The  draft  will  include 
requirements  regarding  visibility, 
illumination  and  location  of  controls 
and  displays,  and  will  specify  many 
standardized  ISO  symbols  as  mandatory 
or  optional. 

Area  of  windshield  cleared  by 
defrosters,  defoggers,  and  windshield 
wipers:  The  agency  was  petitioned  by 
the  AAMA  and  AIAM  to  recognize  the 
EU  directive  as  functionally  equivalent 
to  the  U.S.  standards  (FMVSS  No.  103 
and  104).  Based  on  its  assessment  of  the 
differences  between  the  directive  and 
standard,  NHTSA  denied  the  petition. 
The  swept  and  cleared  areas  in  the  U.S. 
standards  are  greater  that  those  in  the 
EU  directive.  In  its  denial  notice, 
NHTSA  announced  that  it  will  seek  a 
globally  harmonized  regulation  under 
WP.29  that  would  include  the  larger 
swept  and  cleared  areas  under  the  U.S. 
standards.  WP.29  is  interested  in 
establishing  a  global  regulation  on  this 
subject. 

in.  Technical  Regulations  for  Future 
Consideration  by  NHTSA 

Under  the  International  Harmonized 
Research  Activities  (IHR.\).  working 
groups  have  been  formed  to  address 
specific  issues.  These  six  groups  are:  (1) 
Biomechanics,  (2)  Side  Impact.  (3) 
Advanced  Offset  Frontal  Crash     • 


nongovern 
nominated 
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Protection,  (4)  Vehicle  Compatibility,  (5) 
Pedestrian  Safety,  and  (6)  Intelligent 
Transportation  Systems.  The  working 
groups  are  comprised  of  government 
officials  and  of  industry  and  other 
nongovernmental  organization  members 
nominated  by  their  respective 
governments. 

The  following  working  groups  are 
conducting  research  in  areas  that  the 
NHTSA  foresees  contributing  to  future 
harmonization  activity: 

Side  impact  (side  impact  barrier  and 
test  procedure):  The  group  is 
considering  a  proposal  for  a  dynamic 
side  crash  test.  The  details  of  the  test 
procedures  are  still  under  discussion.  It 
•is  hoped  that  the  quantified 
requirements  that  evolve  will  be  flexible 
enough  to  allow  the  various  countries  to 
select  requirements  suited  to  their 
individual  needs.  Participating  members 
of  the  working  group  will  test  vehicles 
to  assess  the  validity  of  the  proposed 
test  procedures. 

Advanced  offset  frontal  crash:  The 
working  group's  approach  is  to  develop 
a  fi.xed  deformable  barrier  offset  test  for 
the  near  term,  and  for  the  long  term  to 
develop  a  test  procedure  based  on  the 
u.se  of  a  moving  deformable  barrier. 
Major  topics  of  discussion  have 
included  vehicle  categories  for 
consideration,  tvpe  of  barrier  (rigid  vs. 
deformable).  impact  speed,  performance 
criteria,  air  bag  performance,  impact 
angle,  and  trolley  characteristics. 

Vehicle  compatibility:  The  aim  of  this 
work  i.s  to  develop  internationally 
agreed  upon  test  procedures  designed  to 
improve  the  compatibility  of  passenger 
car  and  light  truck  structures  in  front-to- 
frant  and  in  front-to-side  impacts,  thus 
enhancing  the  level  of  occupant 
protection  in  these  crash  modes.  A 
concept  for  improved  vehicle 
compatibility  that  has  emerged  from 
discussions  to  date  involves  limiting  the 
amount  of  crush  that  the  occupant 
compartment  sustains  while  also 
limiting  the  magnitude  and  location  of 
crash  loading  that  a  colliding  vehicle 
can  impose  during  a  crash.  Activities 
have  been  recently  initiated  by  the 
working  group  members  to  explore  this 
concept. 

Pedestrian  safet\':  The  working  group 
IS  assembling  field  data  from  the  various 
countries  into  a  unified  database. 
Research  priorities  are  being  established 
based  on  these  data,  with  the  first 
priority  given  to  head  protection  for 
both  adults  and  children.  Adult  leg 
protection  is  also  high  on  the  priority 
list  Existing  component  level  test 
procedures  for  head,  leg,  and  thigh/ 
pelvis  are  being  examined  for  future 
harmonization  efforts. 


TV.  Issues  for  Public  Comment 

To  facilitate  NHTSA's  selection  of  the 
initial  technical  regulations  to  be 
recommended  for  development  under 
the  1998  Global  Agreement,  NHTSA 
requests  responses  to  the  following 
questions.  If  you  respond  to  any  of  the 
questions  by  suggesting  changes  to  the 
agency's  list  of  preliminary 
recommendations,  we  request  that  you 
support  your  suggestions  with  real 
world  crash  data  and  research  data. 

1 .  Should  any  changes  be  made  to  the 
agency's  list  of  preliminary 
recommendations?  If  you  believe  that 
any  changes  should  be  mfde  to  the  list, 
describe  the  changes  and  explain  why 
they  should  be  made. 

For  example,  shotdd  the  agency  add 
to  its  list  any  other  standards  [e.g., 
brakes  and  lighting)  on  which 
significant  amounts  of  time  and 
resources  have  already  been  spent  in  an 
effort  to  update/upgrade  and  harmonize 
them?  Should  the  agency  add  any  of  the 
standards  that  are  being  harmonized 
under  an  earlier  agreement  administered 
by  WP.29  known  as  the  "1958 
Agreement"?  ^^ 

2.  Should  any  of  the  standards  or 
items  listed  in  "Summary  of 
Suggestions  by  the  Governments  of 
Japan  and  the  Russian  Federation  and 
by  Various  Industn'  and  Consumer 
Groups  for  Technical  Regulations  to  be 
Established  under  1998  Global 
Agreement"  be  added  to  the  agency's 
list  of  preliminary  recommendations? 
(As  noted  above,  that  document  has 
been  placed  in  the  docket  for  this 
notice.)  If  so,  explain  why  they  should 
be  added, 

3.  In  the  long  term,  what  relationship 
should  NHTSA  establish  between  its 
rulemaking  activities  under  the  Vehicle 
Safety  Act  and  WP.29's  priority 
activities  under  the  1998  Global 
Agreement?  To  what  extent,  and  how, 
should  those  two  different  sets  of 
activities  be  linked  so  that  both  sets 
advance  vehicle  safety? 

V.  Future  Actions 

NHTSA  will  take  all  public  comments 
into  account  and  publish  a  revised  list 
of  recommendations.  The  agency  will 
present  its  list  to  WP.29  in  November 
and  use  it  in  deliberating  with  other 
Contracting  Parties  concerning  the 
establishment  of  priorities  under  the 
1998  Global  Agreement. 


"The  full  formal  title  of  the  1958  Agreement  is 
the  "Agreement  concerning  the  adoption  of  uniform 
technical  prescriptions  for  wheeled  vehicles, 
equipment  and  parts  which  can  be  fitted  and/or  be 
used  on  wheeled  vehicles  and  the  conditions  for 
reciprocal  recognition  of  approvals  granted  on  the 
basis  of  these  prescriptions." 


Appendix— Highlights  of  the  1998 
Global  Agreement 

•  The  Agreement  establishes  a  global 
process  under  the  United  Nations,  Economic 
Commission  for  Europe  (UN/ECE),  for 
developing  and  harmonizing  global  technical 
regulations  ensuring  high  levels  of 
environmented  protection,  safety,  energy 
efficiency  and  anti-theft  performance  of 
wheeled  vehicles,  equipment  and  parts 
which  can  be  fitted  and/or  be  used  on 
wheeled  vehicles.  Motor  vehicle  engines  are 
included.  (Preamble,  Art.  1) 

•  Members  of  the  ECE,  as  well  as  member 
coimtries  of  the  United  Nations  that 
participate  in  certain  ECE  activities,  are 
eligible  to  become  Contracting  Parties  to  the 
1998  Global  Agreement.  Specialized  agencies 
and  organizations  that  have  been  granted 
consultative  status  may  participate  in  that 
capacity.  (Art.  2) 

•  The  Agreement  will  enter  into  force 
when  a  minimum  of  eight  (8)  countries  or 
regional  economic  integration  organizabons 
become  Contracting  Parties.  At  least  one  of 
the  eight  must  be  either  the  EC,  Japan,  or  the 
U.S.  (Art.  11) 

•  The  Agreement  explicitly  recognizes  the 
importance  of  continuously  improving  and 
seeking  high  levels  of  safety  and 
environmental  protection  and  the  right  of 
national  and  subnational  authorities,  e.g., 
California,  to  adopt  and  maintain  technical 
regulations  that  are  more  stringently 
protective  of  health  and  the  environment 
than  those  established  at  the  global  level. 
(Preamble) 

•  The  Agreement  explicitly  states  that  one 
of  its  purposes  is  to  ensure  that  actions  under 
the  Agreement  do  not  promote,  or  result  in, 

a  lowering  of  safety  and  environmental 
protection  within  the  jurisdiction  of  the 
Contracting  Parties,  including  the 
subnational  level.  (Art.  1) 

•  To  the  extent  consistent  with  achieving 
high  levels  of  environmental  protection  and 
vehicle  safety,  the  Agreement  also  seeks  to 
promote  global  harmonization  of  motor 
vehicle  and  engine  regulations.  (Preamble) 

•  The  Agreement  recognizes  that 
governments  have  the  ri^t  to  determine 
whether  the  global  technical  regulations 
established  imder  the  Agreement  are  suitable 
for  their  needs.  (Preamble) 

•  The  Agreement  emphasizes  that  the 
development  of  global  technical  regulations 
will  be  transparent.  (Art.  1) 

Annex  A  provides  that  the  term 
"transparent  procedures"  includes  the 
opportunity  to  have  views  and  arguments 
represented  at: 

(1)  Meetings  of  Working  Parties  of  Experts 
through  organizations  granted  consultative 
status;  and 

(2)  Meetings  of  Working  Parties  of  Experts 
and  of  the  Executive  Committee  [i.e.,  the 
Contracting  Parties  to  the  1998  Global 
Agreement)  through  pre-meeting  consulting 
with  representatives  of  Contracting  Parties. 

•  The  Agreement  provides  two  different 
paths  to  the  establishment  of  global  technical 
regulations.  The  first  is  the  harmonization  of 
existing  standards.  The  second  is  the 
estabUshment  of  a  new  global  technical 
regulation  where  there  are  no  existing 
standards.  (Article  6.2  and  6.3) 
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•  The  process  for  developing  a  harmonized 
global  technical  regulation  includes  a 
technical  review  of  existing  regulations  of  the 
Contracting  Parties  and  of  the  UN/ECE 
regulations,  as  well  as  relevant  international 
voluntary  standards  (e.g.,  standards  of  the 
Iiitemational  Standards  Organization).  If 
available,  comparative  assessments  of  the 
benefits  of  these  regulations  (also  known  as 
functional  equivalence  assessments)  are  also 
reviewed.  (Art.  1.1.2.  Article  6.2) 

•  The  process  for  developing  a  new  global 
technical  regulation  includes  the  assessment 
of  technical  and  economic  feasibility  and  a 
comparative  evaluation  of  the  potential 
benefits  and  cost  effectiveness  of  alternative 
regulatory  requirements  and  the  test 
method(s)  by  which  compliance  is  to  be 
demonstrated.  (Article  6.3) 

•  To  establish  any  global  technical 
regulation,  there  must  be  a  consensus  vote. 
i.e.,  all  Contracting  Parties  present  and  voting 
must  vote  for  establishment.  Thus,  if  any 
Contracting  Party  votes  against  a 
recommended  global  technical  regulation,  it 
would  not  be  established.  (Annex  B,  Article 
7.2) 

•  The  establishment  of  a  global  technical 
regulation  does  not  obligate  Contracting 
Parties  to  adopt  that  regulation  into  its  own 
laws  and  regulations.  Contracting  Parties 
retain  the  right  to  choose  whether  or  not  to 
adopt  any  technical  regulation  established  as 
a  global  technical  regulation  under  the 
Agreement.  (Preamble,  Article  7) 

•  Consistent  with  the  recognition  of  that 
right,  Contracting  Parties  have  only  a  limited 
obligation  when  a  global  technical  regulation 
is  established  undef  the  Agreement.  If  a 
Contracting  Party  voted  to  establish  the 
regulation,  that  Contracting  Party  must 
initiate  the  procedures  used  by  the  Party  to 
adopt  such  a  regulation  as  a  domestic 
regulation.  (Article  7) 

For  the  U.S.,  this  would  likely  entail 
initiating  the  rulemaking  process  by  issuing 
an  Advanced  Notice  of  Proposed  Rulemaking 
(ANPRM)  or  a  Notice  of  Proposed 
Rulemaking  (NPRM).  If  the  U.S.  were  to 
adopt  a  global  technical  regulation  into 
national  law,  it  would  do  so  in  accordance 
with  all  applicable  procedural  and 
substantive  statutory  provisions,  including 
the  Administrative  Procedure  Act,  5  U.S.C. 
553  et  seq..  the  Vehicle  Safety  Act,  and 
comparable  provisions  of  other  relevant 
statutes,  such  as  the  Clean  Air  Act. 

•  The  Agreement  allows  the  inclusion  in 
global  technical  regulations  of  a  "global" 
level  of  stringency  for  most  parties  and 
"alternative"  levels  of  stringency  for 
developing  countries.  In  this  way,  all 
countries,  including  the  developing  ones, 
will  have  an  interest  in  participating  in  the 
development,  establishment,  adoption  and 
implementation  of  global  technical 
regulations.  It  is  anticipated  that  a 
developing  country  may  wish  to  begin  by 
adopting  one  of  the  lower  levels  of  stringency 
and  later  successively  adopt  higher  levels  of 
stringency.  (Article  4) 

Issued  on:  July  12.  2000. 
Julie  Abraham, 

Director,  Office  of  Harmonization. 
[FR  Doc  00-18130  Filed  7-17-00;  8:45  am] 

BILLING  CODE  4910-59-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No  33896] 

Ohio  Southern  Railroad.  Inc. — 
Acquisition  and  Operation 
Exemption — Glouster  Coal  Company, 
Glouster,  OH 

Ohio  Southern  Railroad,  Incoporated 
(OSRR),  a  Class  III  carrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  by  lease  from 
Glouster  Coal  Company  (Glouster  Coal) 
and  operate  approximately  0.6  miles  of 
existing  right-rtf-way  and  industrial 
trackage  (milepost  56.7-milepost  57.3), 
near  Glouster,  OH  (line).i 

The  transaction  was  expected  to  be 
consummated  promptly  following  the 
effective  date  of  the  exemption.  The 
earliest  the  transaction  could  be 
consummated  was  July  7,  2000,  7  days 
after  the  exemption  was  filed. 

The  transaction  is  related  to  Ohio 
Southern  Railroad,  Incorporated — 
Acquisition  and  Operation  Exemption — 
Pennsylvania  Lines  LLC  and  Norfolk 
Southern  Railway  Company,  STB 
Finance  Docket  No.  33895  (STB  served 
July  18,  2000),  and  Ohio  Southern 
Railroad,  Incorporated — Trackage 
Rights  Exemption — Pennsylvania  Lines 
LLC  and  Norfolk  Southern  Railway 
Company,  STB  Finance  Docket  No. 
33902  (STB  served  July  18.  2000)  to 
exempt  OSRR's  extension  of  its  lines 
from  Wilbren,  OH,  to  New  Lexington, 
OH,  and  OSRR's  trackage  rights  over 
Norfolk  Southern  Railway  Company's 
(NSR)  West  Secondary  line  from  New 
Lexington  to  a  point  near  Glouster, 
Upon  consummation  of  these 
transactions  OSSR  will  be  able  to 
provide  coal  transportation  service  in 
conjunction  with  NSR  from  the 
Buckingham  Mine  to  Glouster  Coal's 
customers  located  on  or  accessed  via  the 
lines  of  0SRR.2 


'  According  to  the  verified  notice  of  exemption, 
the  trackage  is  presently  exempt  industrial  track 
within  the  meaning  of  49  U.S.C.  10906;  it  is  located 
entirely  on  property  owned  by  Glouster  Coal  and 
was  built  and  intended  to  be  used  for  the  sole 
purpose  of  enabling  Glouster  Coal  to  ship  coal  from 
its  Buckingham  Mine. 

2  On  July  5,  2000,  NSR  filed  a  verified  notice  of 
exemption  under  the  Board's  class  exemption 
procedures  at  49  CFR  1180.2(d)(7).  The  notice 
covered  an  agreement  between  Pennsylvania  Lines, 
LLC,  NSR  and  OSRR  for  the  grant  by  OSRR  to  NSR 
of  overhead  and  local  trackage  rights  over  the  line. 
The  trackage  rights  will  enable  NSR  to  initiate  new 
operations  over  the  line  to  serve  the  existing 
customer  and  to  provide  a  competitive  alternative 
to  OSRR  for  any  new  customers  that  may  choose 
to  locate  on  the  line.  See  Norfolk  Southern  Railway 
Company — Trackage  Rights  Exemption — Ohio 
Southern  Railroad.  Incorporated  in  Athens  County, 
OH,  STB  Finance  Docket  No.  33899  (STB  served 
luly  18,  20001. 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33896,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
avcdlable  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  July  11,  2000. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-18044  Filed  7-17-00;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No  33899] 

Norfolk  Southern  Railway  Co. — 
Trackage  Rights  Exemption — Ohio 
Southern  Railroad.  Inc.  in  Athens 
County,  OH 

Ohio  Southern  Railroad,  Incorporated 
(OSRR)  has  agreed  to  grant  overhead 
and  local  trackage  rights  to  Norfolk 
Southern  Railway  Company  (NS)  over 
OSRR's  mainline  of  railroad  between 
the  division  of  control/ownership 
between  OSRR  and  the  Pennsylvania 
Lines  LLC  line  of  railroad  operated  by 
NS,  milepost  RR-65.7  (OSRRs  milepost 
56.7)  at  Glouster.  OH.  and  the  end  of 
OSRR's  line  of  railroad  at  OSRR's 
milepost  57.3  at  South  Glouster,  OH,  a 
total  distance  of  approximately  0.6 
miles. 

The  transaction  is  related  to  and  will 
be  effective  on  the  consummation  of 
OSRR's  acquisition  of  the  line  pursuant 
to  its  notice  of  exemption  filed  June  30, 
2000,  in  STB  Finance  Docket  No,  33896, 
Ohio  Southern  Railroad,  Incorporated — 
Acquisition  and  Operation  Exemption — 
Glouster  Coal  Companv.  Glouster.  OH 

NS  says  that  the  purpose  of  this 
trackage  rights  is  to  permit  it  to  initiate 
new  operations  over  the  line  to  serve  the 
existing  customer  and  to  provide  a 
competitive  alternative  to  OSRR  for  any 
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new  customers  that  may  choose  to 
locate  on  the  line. 

As  a  condition  to  this  exemption,  any 
employees  affected  bv  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv.  Co — Trackage  Rights — BN, 
354  ICC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180. 2(d)(7).  If  It  contains  false  or 
m^isleading  information,  the  exemption 
is  void  ail  initio.  Petitions  to  revoke  the 
exemption  under  49  U  S  C   10502(d) 
may  be  filed  at  any  time  The  filing  of 
i  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33899,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretar>',  Case  Control  Unit,  1925 
K  Street,  NW.. 'Washington,  DC  20423- 
0001.  In  addition,  one  copv  of  each 
pleading  must  be  served  on  John  V. 
Edwards,  Norfolk  Southern  Railway 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'VVWW.STB.DOT.GOV." 

By  the  Board,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 

Decided:  July  11.  2000. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-18045  Filed  7-17-00;  8:45  am] 

aiLUNG  CODE  491S-0CM> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33900] 

Norfolk  Southern  Railway  Co- 
Trackage  Rights  Exemption — Ohio 
Southern  Railroad,  Incorporated  in 
Perry  County,  OH 

Ohio  Southern  Railroad.  Incorporated 
(OSRR)  has  agreed  to  grant  overhead 
'rackage  rights  to  Norfolk  Southern 
Railway  Company  (NS)  over  OSRR's 
mainline  of  railroad  between  the 
division  of  control/ownership  between 
OSRR  and  the  Pennsylvania  Lines  LLC 
(FRR)  line  of  railroad  operated  by  NS, 
(1)  between  milepost  RQ-36.0  at 
Wilbren.  and  the  south  wve  connection. 
milepost  RQ-38  1.  at  New  Lexington. 
OH,  known  as  the  Rosevillle  Industrial 
Track,  and  (2)  the  above-mentioned 
milepost  RQ-38. 1  and  milepost  RR^7.3 
(if  PRRs  line  knows  as  the  West  Virginia 
Secondary,  a  total  distance  of 
approximately  2.3  miles. 


NS  states  that  the  transaction  is 
related  to  and  vdll  be  effective  on  the 
consummation  of  OSRR's  acquisition  of 
the  line  pursuant  to  its  notice  of 
exemption  filed  Jime  30,  2000,  in  STB 
Finance  Docket  No.  33895,  Ohio 
Southern  Railroad,  Incorporated — 
Acquisition  and  Operation  Exemption — 
Pennsylvania  Lines  LLC  and  Norfolk 
Southern  Railway  Companv. 

The  purpose  of  this  trackage  rights  is 
to  permit  NS  to  continue  operations 
over  the  line  recently  subleased  by  NS 
and  PRR  to  OSRR  and  to  facihtate  the 
development  of  a  more  efficient  routing 
for  both  OSRR  and  NS.  See  STB  Finance 
Docket  No.  33895. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposgd  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33900,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  John  V. 
Edwards,  Norfolk  Southern  Railway 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

Board  decisions  and  notices  are 
available  on  oui  website  at 
"WWW.STB.D0T.GOV." 

Decided:  July  11,  2000. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-18047  Filed  7-17-00;  8:45  am] 

BILUNG  COOe  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33895] 

Ohio  Southern  Railroad.  Inc.— 
Acquisition  and  Operation 
Exemption — Pennsylvania  Lines  LLC 
and  Norfolk  Southern  Railway 
Company 

Ohio  Southern  Railroad,  Incorporated 
(OSRR),  a  Class  ID  carrier,  has  filed  a 


verified  notice  of  exemption  under  49 
CFT^  1150.41  to  acquire  by  sublease  firom 
Pennsylvania  Lines  LLC  (PRR)  and 
Norfolk  Southern  Railway  Company 
(NSR)  and  operate  approximately  2.1 
route  miles  of  rail  line  between  milepost 
RQ  36.0,  at  Wilbren,  OH,  and  milepost 
RQ  38.1,  at  New  Lexington,  OH  (line).' 

The  transaction  was  expected  to  be 
consummated  promptly  following  the 
effective  date  of  the  exemption.  The 
earliest  the  transaction  could  be 
constunmated  was  July  7,  2000,  7  days 
after  the  exemption  was  filed. 

The  transaction  is  related  to  Ohio 
Southern  Railroad,  Incorporated — 
Acquisition  and  Operation  Exemption — 
Glouster  Coal  Company,  Glouster.  OH, 
STB  Fmance  Docket  No.  33896  (STB 
served  July  18,  2000)  and  Ohio  Southern 
Railroad,  Incorporated — Trackage 
Rights  Exemption — Permsylvania  Lines 
LLC  and  Norfolk  Southern  Railway 
Company,  STB  Finance  Docket  No. 
33902  (STB  served  July  18,  2000),  to 
exempt  OSRR's  extension  of  service 
over  Glouster  Coal  Company's  line 
serving  its  Buckingham  Mine  and 
OSRR's  trackage  rights  over  NSR's  West 
Secondary  line  from  New  Lexington  to 
a  point  near  Glouster,  OH.  Upon 
consiunmation  of  these  transactions 
OSRR  will  be  able  to  provide  coal 
transportation  service  in  conjunction 
with  NSR  from  the  Buckingham  Mine  to 
customers  of  Glouster  Coal  Company 
located  on  or  accessed  via  the  lines  of 
OSRR. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33895.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington, 
DC  20036. 


'  On  July  5.  2000,  NSR  filed  a  verified  notice  of 
exemption  under  the  Board's  class  exemption 
procedures  at  49  CFR  1180.2(d)(7).  The  notice 
covered  an  agreement  between  PRR,  NSR  and  OSRR 
for  the  grant  by  OSRR  to  NSR  of  overhead  trackage 
rights  over  the  line.  The  trackage  rights  will  enable 
NSR  to  continue  operations  over  the  hne  and 
fecilitate  the  development  of  a  more  efficient 
routing  for  both  OSRR  and  NSR  to  move  traffic 
more  expeditiously  in  the  region.  See  Norfolk 
Southern  Railway  Company — Trackage  Rights 
Exemption — Ohio  Southern  Railroad,  Incorporated 
in  Perry  County.  OH.  STB  Finance  Docket  No. 
33900  (STB  served  July  18,  2000). 
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Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  July  11.2000. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 

Director.  Office  of  Proceedings. 

Secretary. 

fFR  Doc.  00-18043  Filed  7-17-00;  8:45  am] 

BiLLiNG   :ODe    19'5-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No   33902 

Ohio  Southern  Railroad,  Inc  — 
Trackage  Rights  Exemption — 
Pennsylvania  Lines  LLC  and  Nortoik 
Southern  Railway  Co. 

Pennsyivdiiid  Lines  LLC  and  Norfolk 
Southern  Railway  Company  (NSR)  have 
agreed  to  grant  overhead  trackage  rights 
to  Ohio  Southern  Railroad,  Incorporated 
(OSRR)  over  18.4  miles  of  the  West 
Virginia  Secondary  line  between 
milepost  RR  47.3,  at  New  Lexington, 
OH,  and  milepost  RR  65.7,  near 
Glouster,  OH  {linej.i 

The  earliest  the  tremsaction  can  be 
consummated  is  July  12,  2000,  the 
effective  date  of  the  exemption. 


However,  the  parties  have  stated  that 
consummation  will  not  occur  until  an 
agreed  upon  date  has  been  established 
by  OSRR  and  NSR,  which  is  expected  to 
occur  following  the  latter  of  (1)  the 
effective  date  of  the  exemption,  or  (2) 
the  expiration  of  any  NSR's  labor  notice 
to  its  employees. 

The  trackage  rights  will  permit  OSRR 
to  bridge  presently  uliconnected 
segments  of  its  line,  and  to  initiate 
direct,  single  carrier  service  from 
Glouster  Coal  Company's  Buckingham 
Mine  to  Zanesville,  OH.^  The  purpose  of 
the  transaction  is  to  maintain  and 
enhance  the  financial  and  operational 
stability  of  OSRR,  to  maintain  efficient 
rail  service  over  its  lines,  and  to  reduce 
the  number  of  inter-carrier  interchanges 
needed  to  move  coal  from  the 
Buckingham  Mine  to  QJouster  Coal 
Company's  customers. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 


'  The  line  is  owned  by  PRR  and  operated  by  NSR. 


^  This  transaction  is  related  to  Ohio  Southern 
Railroad.  Incorporated — Acquisition  and  Opemtion 
Exemption — Pennsylvania  Lines  LLC  and  Norfolk 
Southern  Railway  Company,  STB  Finance  Docket 
No.  33895  (STB  served  July  18,  2000),  and  Ohio 
Southern  Railroad,  IncoqMrated- Acquisition  and 
Operation  Exemption-Glouster  Coal  Company, 
Glouster,  OH,  STB  Finance  Docket  No.  33896  (STB 
served  July  18,  2000),  to  exempt  OSRR's  extension 
of  its  lines  from  Wilbren,  OH.  to  New  Lexington, 
and  from  a  point  on  NSR's  West  Virginia  Secondary 
line  near  Glouster,  to  the  Bucldngham  Mine. 


conditions  imposed  in  Norfolk  and 
Western  Ry.  Co, — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  ff  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33902,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 

of  the  Se(  rHt,ir\    Td-p  Control  Unit,  1925 
K  Street,  NVV  .  Wdshington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided;  July  11,  2000. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-18046  Filed  7-17-00;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR-457&-FA-02; 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1999  for  the  Rental 
Voucher  and  Rental  Certificate 
Programs 

Correction 

In  notice  document  00-8203, 
beginning  on  page  17661,  in  the  issue  of 
Tuesday,  April  4,  2000,  make  the 
following  corrections: 

1.  On  page  17663,  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

2.  On  page  17664,  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

3.  On  page  17665.  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

4.  On  page  17666,  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

5.  On  page  17668,  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

6.  On  page  17669,  in  the  table,  under 
the  heading  "Address",  remove 
"Litigation  (Vouchers)". 

7.  On  page  17670,  in  the  table,  under 
the  heading  "Address", remove 
"Litigation  (Vouchers)". 

[PR  Doc.  CO-8203  Filed  7-17-00;  8:45  am] 
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OB^ 


10CFR  Paris  170  and  171 

RIN  3150-AG50 

Revision  of  Fee  Schedules   lOO'c  Fee 
Recovery,  FY  2000 

Correction 

In  rule  document  00-14496, 
beginning  on  page  36946,  in  the  issue  of 
Monday,  June  12,  2000,  make  the 
following  corrections: 

1.  On  page  36953,  in  the  third 
column,  above  the  table,  after  "annud 
fees:"  remove  "FY  1999  FY  2000". 

2.  On  page  36954,  in  Table  I,  under 
the  heading  "Reactor  program" 

a.  In  the  third  line  "$98.8"  should 
read  "$98.8M". 

b.  In  the  fourth  line,  "$  255.3"  should 
read  "$  255. 3M". 

c.  hi  the  fifth  line,  "-1"  should  read 
"-.IM". 

d.  In  the  sixth  Une,  "  $255.2"  should 
read  "  $  255. 2M". 

3.  On  page  36954,  in  the  table,  under 
the  heading  "  Materials  Program": 

a.  In  the  third  line,  "$27.9"  should 
read  "  $27.9M". 

b.  In  the  fourth  and  sixth  lines,  " 
$72.2"  should  read  "  $72.2M  ". 

§171.16     [Corrected] 

4.  On  page  36965,  in  §  171.16(c)(4),  in 
the  second  column,  in  (Jfe  second  line, 
"2,300"  should  read  $2,300". 

Appendix  A  (C(irrp(  t^dj 

5.  On  page  36971,  in  appendix  A,  in 
Table  2: 

a.  Under  the  heading  "Services  3N", 
in  the  third  line,  add  "  130". 

b.  Under  the  heading  "  Industrial 
radiography  30",  in  the  third  line,  add 
"  280". 

c.  Under  the  heading  "  Gauges  3P",  in 
the  third  line,  add  "  80". 

d.  Under  the  heading  "Well  logging 
5A",  in  the  third  line,  add  "  320". 

[PR  Doc.  CO-14496  Filed  7-17-00;  8:45  am] 
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SMAu,..  BUSINESS  A:::M  NISTRATION 

13  CFP  Part  121 

Small  Business  S.ze  Sianoa'as    --lelp 
Supply  Services 

Correction 


In  rule  document  00-14015  beginning 
on  page  35810  in  the  issue  of  Tuesday, 
Jime  6,  2000,  make  the  following 
corrections: 

§121.201    [CorrMtad] 

1.  On  page  35812,  in  the  third 
colimin,  the  heading  for  section  121.201 
should  be  moved  down  so  that  it  is 
above  amendatory  instruction  3. 

2.  On  page  35813,  in  the  first  column, 
in  the  table,  in  the  column  for  "Size 
standards  in  number  of  employees  or 
millions  of  dollars",  "10.0"  should  read 
"$10.0". 

[PR  Doc.  CO-14015  Filed  7-17-00;  8:45  am] 
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DEPARTMENT  0^  THF  TRFASUPY 
Interna!  Revenue  Serv.-p 
2«  CFR  Parti 
[TD  8878] 

OIN  -^4-.    AU61 

^ax  ^reatrne'"  c'  "a^e'r-'-.a  Plans 
Correction 

In  rule  dociunent  00-5817  beginning 
on  page  15548  in  the  issue  of  Thursday, 
March  23,  2000,  make  the  following 
correction: 

On  page  15550,  at  the  end  of  the  first 
column,  footnote  8  should  read  as 
follows:  "See  §1.125-3,  published  as  a 
proposed  rule  at  60  FR  66229  (December 
21,  1995)." 

[FR  Doc.  CO-5817  Filed  7-17-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  DocKet  No   00-58;  FCC  00-240] 

Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  2000 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
.'--  ii.nedule  of  Regiilatory  Fees  in  order 
to  recover  the  amount  of  regidatory  fees 
that  Congress  has  required  it  to  collect 
for  Fiscal  Year  2000.  The 
Commimications  Act  of  1934  ("Act"),  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  Fiscal  Year  2000,  changes  to 
the  Schedule  of  Regulatory  Fees  will  be 
made  per  section  9(b)(2)  of  the  Act. 
These  revisions  will  further  the  National 
Performance  Review  goals  of 
reinventing  Government  by  requiring 
beneficiaries  of  Commission  services  to 
pay  for  such  services. 
DATES:  Effective  September  10,  2000. 
FOR  FURTHER  INFORMATION  COMTACT: 
Terry  Johnson,  Office  of  Managing 
Director  at  (202)  418-0445,  or  Roland 
Helvajian,  Office  of  Managing  Director 
at  (202)  418-0444. 
SUPPLEMENTARY  INFORMATION: 

i  able  of  Contents 

Topic 

I.  Introduction 
[1.  Background 
in.  Discussion 

A.  Summary  of  FY  2000  Fee  Methodology 

B.  Development  of  FY  2000  Fees 
i.  Adjustment  of  Payment  Units 

ii.  Calculation  of  Revenue  Requirements 
iii.  Recalculation  of  Fees 
iv.  Discussion  of  Issues  and  Changes  to  Fee 
Schedule 

a.  INTELSAT 

b.  Interstate  Telephone  Service  Providers 

c.  Commercial  Radio  and  Television 

d.  Non-Geostationary  Orbit  Space  Station 
Systems 

6.  Commercial  Mobile  Radio  Services 

C.  Procedures  for  Payment  of  Regulatory 
Fees 

i.  Annual  Payments  of  Standard  Fees 
ii.  Installment  Payments  for  Large  Fees 
iii.  Advance  Payments  of  Small  Fees 
iv.  Minimum  Fee  Payment  Liability 
v.  Standard  Fee  Calculations  and  Payments 
vi.  Improved  Fee  Collection  Systems 
vii.  Late  or  Insufficient  Regulatory  Fee 
Payment 

D.  Schedule  of  FY  2000  Regulatory  Fees 
rV.  Procedural  Matters 

A.  Ordering  Clauses 

B.  Authority  and  Further  Information 
Attachment  A — Final  Regulatory 

Flexibility  Analysis 


Attachment  B — Sources  of  Payment  Unit 

Estimates  For  FY  2000 
Attachment  C — Calculation  of  Revenue 

Requirements  and  Pro-Rata  Fees 
Attachment  D— FY  2000  Schedule  of 

Regulatory  Fees 
Attachment  E — Comparison  Between  FY 

1999  and  FY  2000  Proposed  and  Final 

Regulatory  Fees 
Attachment  F — Detailed  Guidance  on  Who 

Must  Pay  Regulatory  Fees 
Attachment  G — Description  of  FCC 

Activities 
Attachment  H — Factors,  measurements  and 

calculations  that  go  into  determining 

station  signiaJ  contours  and  associated 

population  coverages 
Attachment  I — Parties  Filing  Comments 

and  Reply  Comments 
Attachment  J — AM  and  FM  Radio 

Regulatory  Fees 
Separate  Statement  of  Commissioner 

Harold  Furchtgott-Roth,  Approving  in 

Part,  Dissenting  in  Part  Text  of  Final 

Rule 

I.  Introduction 

1.  By  this  Report  and  Order,  the 
Commission  concludes  a  proceeding  to 
revise  its  Schedule  of  Regulattwy  Fees  in 
order  to  collect  the  amount  of  regulatory 
fees  that  Congress,  piusuant  to  section 
9(a)  of  the  Communications  Act,  as 
amended,  has  required  it  to  collect  for 
Fiscal  Year  (FY)  2000.1 

2.  Congress  has  required  that  we 
collect  $185,754,000  through  regulatory 
fees  in  order  to  recover  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international  and  user  information 
activities  for  FY  2000.2  Thjs  amount  is 
$13,231,000  or  approximately  7.67% 
more  than  the  amount  that  Congress 
designated  for  recovery  through 
regulatory  fees  for  FY  1999.^  Thus,  we 
are  revising  our  fees  to  collect  the 
increased  amount  that  Congress  has 
specified.  Additionally,  we  are 
amending  the  Schedule  in  order  to 
simplify  and  streamline  it. 

3.  In  revising  our  fees,  we  adjusted  the 
payment  units  and  revenue  requirement 
for  each  service  subject  to  a  fee, 
consistent  with  section  9(b)(2).  The 
current  Schedule  of  Regulatory  Fees  is 
set  forth  in  §§  1.1152  through  1.1156  of 
the  Commission's  rules.* 

4.  We  also  note  that  Congress  has 
before  it  for  consideration  a 
Supplemental  Appropriation  Act 
"[ujnder  the  heading  'Federal 
Communications  Commission,  salaries 
and  Expenses'  in  title  V  of  H.R.  3421  of 


'  47  U.S.C.  159  (a)  and  Assessment  and  Collection 
of  Regulatory  Fees  for  Fiscal  Year  2000.  FCC  00- 
117,  Notice  of  Proposed  Rulemaking  (NPRM) 
released  April  3,  2000,  65  FR  19580  (Apr.  11,  2000). 

^Public  Uw  106-113  and  47  U.S.C.  159(a)(2). 

'  Assessment  and  Collection  of  Begulatory  Fees 
for  Fiscal  Year  1999,  FCC  9ft-200,  released  June  18, 
1999,  64  FR  35831  (Jul.  1. 1999). 

«47  era  1.1152  through  1.1156. 


the  106th  Congress,  as  enacted  by 
section  1000(a)(1)  of  Public  Law  106- 
113,"  which  proposes  to  increase  the 
amount  we  must  collect  in  FY  2000 
regulatory  fees  by  $5.8  million  to  an 
aggregate  total  of  $191,554,000.  This 
would  be  an  increase  of  approximately 
3.12  percent  over  the  $185,754,000  the 
Congress  originally  requested.  If  this 
additional  increase  or  (any  other 
increase)  is  enacted  by  the  Congress,  we 
will  adjust  the  Schedule  of  Regulatory 
Fees  adopted  in  this  Report  and  Order 
by  first  applying  the  increase  percentage 
to  the  expected  revenues  contained  in 
this  decision.  Then,  we  will  divide  the 
new  expected  revenues  by  the  estimated 
number  of  payment  units  detailed  in 
this  decision  and  adjust  for  rounding  as 
required  by  section  9(b)(2).  47  U.S.C. 
159(b)(2).  We  delegate  to  the  Managing 
Director  authority  to  issue  a  subsequent 
order  amending  the  Schedule  of 
Regulatory  Fees  for  FY2000  to  reflect 
the  change  in  the  law,  should  it  be 
enacted. 

n.  Background 

5.  Section  9(a)  of  the  Communications 
Act  of  1934,  as  amended,  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annually  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.*  See  Attachment  G  for  a 
description  of  these  activities.  In  our  FY 
1994  Fee  Order,^  we  adopted  the 
Schedule  of  Regulatory  Fees  that 
Congress  established,  and  we  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress.^  Subsequently, 
we  modified  the  fee  Schedule  to 
increase  the  fees  in  accordance  with  the 
amounts  Congress  required  us  to  collect 
in  each  succeeding  fiscal  year.  We  also 
amended  the  rules  governing  our 
regulatory  fee  program  based  upon  our 
prior  experience  administering  the 
program.^ 

6.  As  noted,  for  FY  1994  we  adopted 
the  Schedule  of  Regulatory  Fees 
established  in  section  9(g)  of  the  Act. 
For  fiscal  years  after  FY  1994,  however, 
sections  9(b)(2)  and  (3),  respectively, 
provide  for  "Mandatory  Adjustments" 
and  "Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.^  Section 
9(b)(2),  entitled  "Mandatory 
Adjustments,"  requires  that  we  revise 
the  Schedule  of  Regulatory  Fees  to 
reflect  the  amoimt  that  Congress 


M7  U.S.C.  159(a). 
"59  ra  30984  (Jun.  16.  1994). 
'47  U.S.C.  159(b),  (0(1). 
»47  CFR  1.1151  etseq. 
•47  U.S.C.  159(b)(2),  (b)(3). 
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requires  us  to  recover  through 
regulatory  fees.^° 

7.  Section  9(b)(3),  entitled  "Permitted 
Amendments,"  requires  that  we 
determine  annually  whether  additional 
adjustments  to  the  fees  are  warranted, 
taking  into  account  factors  that  are  in 
the  public  interest,  as  well  as  issues  that 
are  reasonably  related  to  the  payer  of  the 
fee.  These  amendments  permit  us  to 
"add,  delete,  or  reclassify  services  in  the 
Schedule  to  reflect  additions,  deletions 
or  changes  in  the  nature  of  its 
services."" 

8.  Section  9(i)  requires  that  we 
develop  accounting  systems  necessary 
to  adjust  our  fees  pursuant  to  changes  in 
the  costs  of  regulation  of  various 
services  that  are  subject  to  a  fee,  and  for 
other  purposes. '2  For  FY  1997,  we 
relied  for  the  first  time  on  cost 
accounting  data  to  identify  our 
regulator)  costs  and  to  develop  our  FY 
1997  fees  based  upon  these  costs.  Also, 
for  FY  1997,  we  limited  the  increase  in 
the  amount  of  the  fee  for  any  service  in 
order  to  phase  in  our  reliance  on  cost- 
based  fees  for  those  ser\'ices  whose 
revenue  requirement  would  be  more 
than  25  percent  above  the  revenue 
requirement  which  would  have  resulted 
from  the  "mandator)'  adjustments"  to 
the  FY  1997  fees  without  incorporation 
of  costs.  This  methodology,  which  we 
continued  to  use  for  FY  1998.  enabled 
us  to  develop  regulatory  fees  which  we 
believed  would  be  more  reflective  of  ovu 
costs  of  regulation,  and  allowed  us  to 
make  revisions  to  our  fees  based  on  the 
fullest  extent  possible,  while  still 
consistent  with  the  public  interest,  on 
the  actual  costs  of  regulating  those 
services  that  are  subject  to  a  fee. 
However,  we  found  that  developing  a 
regulatory  fee  structure  based  on  cost 
information  did  not  produce  the  desired 
results.  We  were  anticipating  that  our 
regulatory  costs  would  level  off  or, 
perhaps,  decline  causing  these 
adjustments  to  decrease  from  the  25 
percent  towards  zero.  Since  our 
regulatory  costs  have  continued  to  rise, 
this  methodology  was  discontinued. 
Therefore,  we  chose  to  base  the  FY  1999 
fees  only  on  the  basis  of  "Mandatory 
Adjustments".  Finally,  section  9(b)(4)(B) 
requires  us  to  notifv'  Congress  of  any 
permitted  amendments  90  days  before 
those  amendments  go  into  effect.  ^^ 


m.  Discussion 

A.  Summary  of  FY  2000  Fee 
Methodology 

9.  As  noted.  Congress  has  required 
that  the  Commission  recover 
$185,754,000  for  FY  2000  through  the 
collection  of  regulatory  fees, 
representing  the  costs  applicable  to  our 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.^'' 

10.  In  developing  our  FY  2000  fee 
schedule,  we  first  determined  that  we 
should  continue  to  use  the  same  general 
methodology  for  "Mandatory 
Adjustments"  to  the  Fee  Schedule  that 
we  used  in  developing  the  FY  1999  fee 
schedule.  Our  regulatory  costs  continue 
to  rise,  and  using  cost  information 
produced  by  our  cvurent  cost  accounting 
system  to  determine  a  regulatory  fee 
schedule  does  not  produce  the  desired 
result  of  collecting  the  amount  required 
by  Congress.  Therefore,  we  estimated 
the  number  of  payment  units  ^^  for  FY 
2000  in  order  to  determine  the  aggregate 
amount  of  revenue  we  would  collect 
without  any  revision  to  ovu  FY  1999 
fees.  Then  we  compared  this  revenue 
amount  to  the  $185,754,000  that 
Congress  has  required  us  to  collect  in 
FY  2000  and  pro-rated  the  difference 
among  all  the  existing  fee  categories. 

1 1 .  Once  we  established  our  tentative 
FY  2000  fees,  we  evaluated  proposals 
made  by  Commission  staff  concerning 
changes  to  the  Fee  Schedule  and  our 
collection  procedures.  These  proposals 
are  discussed  in  paragraphs  15—19  and 
are  factored  into  our  FY  2000  Schedule 
of  Regulatory  Fees,  set  forth  in 
Attachment  D. 

12.  Finally,  we  have  incorporated,  as 
Attachment  F,  a  section  entitled 
"Guidance"  that  contains  detailed 
descriptions  of  each  fee  category, 
information  on  the  individual  or  entity 
responsible  for  paying  a  particular  fee 
and  other  critical  information  designed 
to  assist  potential  fee  payers  in 
determining  the  extent  of  their  fee 
hability,  if  any,  for  FY  2000.16  i^  the 
following  paragraphs,  we  describe  in 
greater  detail  oiu  methodology  for 
establishing  oiu'  FY  2000  regulatory 
fees. 


'047  U.S.C.  159(b)(2). 
»M7  U.S.C.  159(b)(3). 
"47  U.S.C.  159(i). 
"47  U.S.C.  159(b)(4)(B). 


"47  U.S.C.  159(a). 

"  Payment  units  are  the  number  of  subscribers, 
mobile  units,  pagers,  cellular  telephones,  licenses, 
call  signs,  adjusted  gross  revenue  dollars,  etc. 
which  represent  the  base  volumes  against  which  fee 
amounts  are  calculated. 

">  Attachment  F  contains  updated  information 
concerning  any  changes  made  to  the  proposed  fees 
adopted  by  this  Beport  and  Order. 


B.  Development  of  FY  2000  Fees 
i.  Adjustment  of  Payment  Units 

13.  In  calculating  FY  2000  regulatory 
fees  for  each  service,  we  adjusted  the 
estimated  payment  units  for  each 
service  because  payment  units  for  many 
services  have  changed  substantially 
since  we  adopted  our  FY  1999  fees.  We 
obtained  our  estimated  payment  units 
through  a  variety  of  means,  including 
our  licensee  data  bases,  actual  prior  year 
payment  records,  and  industry  and 
trade  group  projections.  Whenever 
possible,  we  verified  these  estimates 
from  multiple  sources  to  ensure  the 
accuracy  of  these  estimates.  Attachment 
B  provides  a  simunary  of  how  revised 
payment  imits  were  determined  for  each 
fee  category. '^ 

ii.  Calciilation  of  Revenue  Requirements 

14.  We  next  multiplied  the  revised 
payment  units  for  each  service  by  the 
FY  1999  fees  for  each  category  to 
determine  how  much  revenue  we  would 
collect  without  any  change  to  the  FY 
1999  Schedule  of  Regulatory  Fees.  The 
amount  of  revenue  which  we  would 
collect  without  changes  to  the  Fee 
Schedule  is  approximately  $191.6 
milUon.  This  amount  is  approximately 
$5.9  million  more  than  the  amount  the 
Commission  is  required  to  collect  in  FY 
2000.  We  then  adjusted  the  revenue 
requirements  for  each  category  on  a 
proportional  basis,  consistent  with 
section  9(b)(2)  of  the  Act,  to  obtain  an 
estimate  of  the  revenue  requirements  for 
each  fee  category  so  that  the 
Commission  could  collect  $185,754,000 
as  required  by  Congress.  Attachment  C 
provides  detailed  calculations  showing 
how  we  determined  the  revised  revenue 
amounts  to  be  raised  for  each  service. 

iii.  Recalculation  of  Fees 

15.  Once  we  determined  the  revenue 
requirement  for  each  service  and  class 
of  licensee,  we  divided  the  revenue 
requirement  by  the  nimiber  of  estimated 
payment  units  (and  by  the  license  term, 
if  applicable,  for  "small"  fees)  to  obtain 
actual  fee  amounts  for  each  fee  category. 
These  calculated  fee  amounts  were  then 
roimded  in  accordance  with  section 
9(b)(2)  of  the  Act.  See  Attachment  C. 


'^  It  is  important  to  also  note  that  Congress' 
required  revenue  increase  in  total  regulatory  fee 
payments  of  approximately  7.67  percent  in  FY  2000 
will  not  fall  equally  on  all  payers  because  payment 
units  have  changed  in  several  services.  When  the 
number  of  payment  units  in  a  service  increase  from 
one  year  to  another,  fees  do  not  have  to  rise  as 
much  as  they  would  if  payment  units  had  decreased 
or  remained  stable.  Declining  payment  units  have 
the  opposite  effect  on  fees.  Further,  distribution  of 
various  overhead  costs  and  rounding  of  fees  will 
also  affect  the  final  percentage  increase  or  decrease. 
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IV.  Discussion  of  Issues  and  Changes  to 
Fee  Schedule 

16.  We  examined  the  results  of  our 
calculations  to  determine  if  further 
adjustments  of  the  fees  and/or  changes 
to  payment  procedures  were  warranted 
based  upon  the  public  interest  and  other 
criteria  established  in  47  U.S.C. 
159(b)(3).'*  Further,  we  have  reviewed 
the  comments  received  in  this 
proceeding.  As  a  result  of  this  review, 
we  are  making  the  following 
"Mandator],'  Adjustments"  and 
adjustments  to  our  Fee  Schedule  and 
Guidance: 

a.  INTELSAT  Satellites 

17.  In  our  NPRM,  we  reversed  the 
approach  taken  in  our  prior  fee  orders  '^ 
of  treating  Comsat  as  exempt  from 
section  9  geostationary  space  station 
fees.  We  proposed  that:  "it  is  clear,  that, 
for  FY  2000,  Comsat  as  the  United 
States  Signatory  to  INTELSAT  is  subject 
to  regulatory  fees."  Assessment  and 
Collection  of  Fees  for  Fiscal  Year  2000, 
FCC  00-117  (Apr.  3.  2000)  at  paragraph 
17.  We  cited  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  Panamsat  Corp 

V  FCC.  198  F  3d  890  (DC.  Cir.  1999), 
which  set  aside  and  remanded  our  1998 
fee  order,  which  did  not  assess  a  fee 
against  Comsat  We  also  cited  Congress' 
enactment  on  March  17,  2000  of  the 
Open  Mari<.et  Reorganization  for  the 
Betterment  of  International 
Telecommunications  Act  (ORBIT).  Act 
of  March  17,  2000.  Pub  L.  106-180,  114 
Stat.  48  (2000).  That  legislation  provides 
that: 

(c)  Parity  of  Treatment — 
Notwithstanding  any  other  law  or 
executive  agreement,  the  Commission 
shall  have  the  authority  to  impose 
similar  reg\ilatory  fees  on  the  United 
States  signatory  [i.e.,  Comsat]  which  it 
imposes  on  other  entities  providing 
similar  services. 

18.  Comsat  contends  in  its  comments 
that  no  justification  exists  for  assessing 
a  regulatory  fee  against  it.  According  to 
Comsat,  the  geostationary  space  station 
fee  contained  in  the  rules  since  1993 
does  not  apply  to  INTELSAT  space 
stations  because:  (1)  they  are  not 
licensed  by  the  Commission;  (2)  they  are 


»"  In  FY  1997  and  FY  1998  we  limited  increases 
to  25%.  For  FY  1999  and  FY  2000,  none  of  the 
proposed  fee  increases  exceed  25%. 

"  See  Assessment  and  Collection  of  Fees  for 
Fiscal  Year  1994.  9  FCC  Red  5333  (1994); 
.Assessment  and  Collection  of  Fees  for  Fiscal  Year 
1995,  10  FCC  Red  13512  (1995);  .^ssessmenf  and 
Collection  of  Fees  for  Fiscal  Year  1996.  11  FCC  Red 
18774  (1996);  Assessment  and  Collection  of  Fees  for 
Fhical  Year  1997.  12  FCC  Red  17161  (1997); 
Assessment  and  Collection  of  Fees  for  Fiscal  Year 
1998.  13  FCC  Red  19820  (1998);  Assessment  and 
Collection  of  Fees  for  Fiscal  Year  1999.  14  FCC  Red 
9868  (1999). 


not  regu'ci'3d  under  47  C.F.R.  Part  25; 
and  (3)  they  are  non-U.S.  facilities 
outside  of  United  States  jurisdiction. ^o 
Moreover,  Comsat  asserts  that  neither 
Panamsat  nor  ORBIT  establishes  any 
new  fee  uniquely  applicable  to  Comsat, 
and  that  Comsat  aheady  pays  the  fees 
applicable  to  similarly  situated  parties. 
Finally,  Comsat  urges  that  any  fee 
imposed  on  it  should  be  discounted  to 
reflect  that:  (1)  Comsat  utilizes  only 
17.01  percent  of  INTELSAT'S 
transponder  capacity,  and  (2)  ORBIT 
was  not  enacted  until  March  17.  2000, 
2V2  months  after  the  October  1,  1999 
cut-off  for  determining  liability  for  FY 
2000  regulatory  fees.  Panamsat 
Corporation  and  GE  American 
Communications,  Inc.  support  the 
analysis  set  forth  in  the  NPRM.  They 
assert  that  they  will  unfairlv  bear  the 
costs  associated  with  Comsat  s 
participation  in  INTELSAT  unless 
Comsat  assumes  its  proportionate  share 
of  the  space  station  fees 

19.  We  disagree  with  Comsat  and 
agree  in  substance  with  the  views  of 
Panamsat  and  GE  Americom.^'  Our 
analysis  of  Comsat's  arguments  is 
guided  by  the  mandate  of  the  court  of 
appeals  in  Panamsat.  as  well  as  by  the 
will  of  Congress  as  embodied  in  ORBIT. 
Panamsat  holds  that: 

*   *   *  the  statute  [i.e.,  section  9)  does  not 
require — and  may  not  permit — Comsat's 
exemption  from  space  station  regulatory  fees. 
Nor  would  the  legislative  history  [see  note  2, 
suDra]  change  the  result,  assuming  the  statute 
to  be  ambiguous  enough  to  allow  its 
consideration. 

Panamsat,  198  F.3d  at  895.  Further, 
Panamsat  rejects  the  view,  now  argued 
by  Comsat,  that  Comsat's  operation  of 
INTELSAT  space  stations  is  not  licensed 
or  within  Commission  jurisdiction,  as 
arguably  required  to  make  Comsat 
subject  to  the  space  station  fee.  As  the 
court  of  appeals  noted  (198  F.3d  at  896), 
Comsat  must  seek  Commission 
authorization  under  Title  III  for  its 
participation  in  the  operation  of 
INTELSAT  satellites.  See  also 
Communications  Satellite  Corp.,  46  FCC 
2d  338  (1974)  (estabhshing  procedures 


^0  Comsat  relies  on  the  following  language 
contained  in  H.R.  Rep.  No.  207, 102nd  Cong.,  1st 
Sess.  1991,  incorporated  by  reference  in  H.R.  Rep. 
No.  213,  103rd  Cong..  1st  Sess.  1993: 

The  Committee  intends  that  fees  in  this  category 
{space  stations]  be  assessed  on  operators  of  U.S. 
facilities,  consistent  with  FCC  jurisdiction. 
Therefore,  these  fees  will  apply  only  to  space 
stations  directly  licensed  by  the  Commission  under 
Title  HI  of  the  Communications  Act.  Fees  will  not 
be  applied  to  space  stations  operated  by 
international  organizations  subject  to  the 
International  Organizations  Immunities  Act,  22 
U.S.C.  Section  288  et  seq.  [e.g.,  INTELSAT). 

'*  Because  our  analysis  largely  overlaps  those  of 
Panamsat  and  GE  Americom,  we  will  not 
summarize  their  arguments  at  length. 


for  Comsat  to  obtain  Commission 
authorization  to  participate  in  the 
construction  and  operation  of 
INTELSAT  facilities,  pursuant  to  Title 
ni  and  section  214  of  the 
Communications  Act.  and  section  201(c) 
of  the  Communications  Satellite 
Actj.^-^Comsat  has  received  such 
authorizations  whether  or  not  the 
satellite  in  question  served  North 
America.  The  coiut  concludes: 

*   *   *  it  seems  perfectly  reasonable  to  say 
under  these  circumstances  that  the 
Commission  "licenses"  Comsat's  operation  of 
Intelsat  satellites.  Thus,  the  legislative 
history's  embrace  of  fees  for  satellites 
"directly  licensed  by  the  Commission  under 
Title  UI"  seems  reasonably  to  encompass 
Comsat. 

Panamsat.  198  F  3d  at  896.  The  court 
further  noted  that  Comsat  pays  Title  IH 
space  station  application  fees  under 
section  8  in  connection  with  its  satellite 
authorizations.  Panamsat,  198  F  3d  at 
895.  In  view  of  the  foregoing,  Comsat 
cannot  be  heard  to  argue — based  on  the 
same  language  considered  by  the  court 
of  appeals— that  its  INTELS.^T 
operations  are  not  licensed  or  that  they 
are  "foreign"  within  the  relevant 
meaning  of  those  terms. ^^ 

20.  In  this  regard,  we  see  no  merit  to 
Comsat's  suggestion  that  the 
Commission  may  not  impose  regulatory 
fees  on  Comsat  unless  it  imposes  the 
same  fees  on  the  users  of  foreign- 
Licensed  satellites  and  on  direct  access 
users  of  INTELSAT'S  system.  We  do  not 
grant  Title  III  authorizations  to  direct 
access  users,  who  are  merelv  customers 
of  INTELSAT.  Comsat  is  the  U.S. 
Signatory  to  INTELSAT.  As  such,  it  is 
the  largest  and  the  sole  U.S.  investor  in 
the  system  receiving  a  return  on  its 
investment.  It  also  is  the  U.S.  entity  that 
participates  in  INTELSAT  commercial 
decisions  involving  procurement  and 
operation  of  satellites  and  development 
and  pricing  of  services  provided  by 
INTELSAT.  Comsat,  therefore,  is  the 
U.S.  entity  responsible  for  operation  of 
the  INTELSAT  satellites.  This  unique 
status,  established  by  the 
Communications  Satellite  .^ct,  makes 
Comsat  subject  to  obtaining  Title  III 
authorization.  Neither  the  Investors  in 
foreign-licensed  systems  nor  direct 
access  users  of  INTELSAT'S  system 
(now  codified  by  ORBIT)  have  similar 
status. 


*'The  Communications  Satellite  Act  expressly 
designates  Comsat  as  a  conunon  earner  fully  subject 
to  the  provisions  of  Title  II  and  Title  III  of  the 
Communications  Act.  47  U.S.C.  section  741. 

'^  We  recognize  that  this  analysis  departs  from 
our  treatment  of  this  issue  in  past  fee  orders. 
Panamsat.  however,  establishes  the  applicable  law, 
and  we  are  bound  by  its  teachings. 
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21.  Comsat  also  makes  a  related 
argument,  noting  that  the  pertinent  fee 
is  described  as  follows:  "Space  Station 
(per  operational  station  in 
geosynchronous  orbit)  (47  CFR  Part 
25)."  47  U.S.C.  section  159(g).  Comsat 
maintains  that  the  parenthetical 
reference  to  Part  25  indicates  that  the 
fee  only  apphes  to  space  stations  that 
are  licensed  subject  to  the  technical  and 
other  regulations  contained  in  Part  25. 
INTELSAT'S  facilities  are  not  subject  to 
the  licensing  provisions  of  Part  25.  In 
this  regard,  the  court  in  Panamsat  left 
open  the  question  of  whether  "*   *   * 
there  is  some  ambiguity  in  the  coverage 
of  the  'space  station'  category  in  section 
9,  such  that  the  Commission  might 
'permissibly"  read  the  statute  as 
allowing  a  Comsat  exemption." 
Panamsat,  198  F.3d  at  896.24 

22.  We  find  that  adopting  the 
interpretation  of  section  9  proposed  by 
Comsat  would  be  contrary  to  the  intent 
of  Congress.  Section  9's  primary 
mandate  is  for  the  Commission  to 
recover  the  costs  of  its  regulatory 
activities,  including  international 
activities,  through  the  collection  of  fees 
assessed  against  those  who  benefit  fi-om 
the  Conunission's  activities.  47  U.S.C. 
section  159(a)(1),  (b)(1)(A).  In  enacting 
section  9,  Congress  established  an  initial 
schedule  of  fees,  which  the  Commission 
may  modify  under  appropriate 
circumstances.  It  would  unreasonably 
frustrate  the  intent  of  Congress  to 
suppose  that  it  framed  the  fee  schedule 
in  a  way  that  made  a  category  of  costs 
either  unrecoverable  or  not  chargeable 
against  the  party  most  directly  related  to 
them,  without  creating  an  express 
exemption.  This  leads  us  to  conclude 
that  section  9's  reference  to  part  25  is 
essentially  clericed,  i.e.,  that  it  simply 
calls  attention  to  the  section  of  the  rules 
most  relevant  to  the  fee,  but  does  not 
reflect  a  substantive  limitation.  To  hold 
otherwise  would  elevate  form  over 
substance.  It  is  reasonable  to  infer  that 
Congress  intended  to  relate  the  fee  to 
the  costs  of  effectuating  all  of  our 
statutory  satellite  responsibilities  and 
not  simply  those  that  happen  to  have 
been  codified  as  part  25.  For  example, 
we  have  held  that  the  section  9 
regulatory  fee  applies  to  DBS  satellites 
although  they  are  regulated  under  part 
100  rather  than  part  25.  See  Assessment 
and  Collection  of  Regulatory  Fees  for 
Fiscal  Year  1996,  11  FCC  Red  18774, 
1811  (1996);  Direct  Broadcast  Satellites, 
90  FCC  2d  676  (1982)  (estabUshing 


interim  rules  for  DBSl.^s  Moreover,  Part 
25  is,  in  part,  a  manifestation  of  some 
of  the  statutory  responsibilities  set  forth 
in  the  Communications  Satellite  Act. 
See  47  U.S.C.  section  721(c)(ll);  47  CFR 
section  25.101(a).  Thus,  for  example, 
when  we  place  Comsat's  applications  on 
public  notice,  we  apply  the  pleading 
requirements  of  47  CFR  section  25.154, 
although  Comsat's  applications  are  not, 
strictly  speaking,  "Part  25  applications." 
See,  e.g.,  Applications  Accepted  for 
Filing,  Rep.  No.  SPB-109  (Oct.  28, 
1997). 

23.  We  further  find  that  the  foregoing 
analysis  is  consistent  with  and 
reinforced  by  the  "Parity  of  Treatment" 
provision  of  ORBIT.  Indeed,  we  agree 
with  Comsat  that  in  pertinent  respects  a 
degree  of  "redundancy"  exists  between 
ORBIT  and  Panamsat.  Comments  of 
Comsat  Corporation  at  18  n.9.  As 
Comsat  points  out,  the  Parity  of. 
Treatment  provision  is  a  carryover  from 
a  previous  satellite  privatization  bill 
(H.R.  1872,  105th  Cong.,  2nd  Sess.).  hi 
1998,  when  the  provision  was  first 
introduced,  the  United  States  Coiul  of 
Appeals  for  the  District  of  Columbia 
Circuit  had  recently  decided  Comsat 
Corp.  v.  FCC,  114  F.3d  223  (D.C.  Cir. 
1997),  which  had  struck  down  a 
Commission  attempt  to  impose  a  novel 
"signatory  fee  "  against  Comsat. ^^  In  oiu" 
view,  the  provision  codifies  the 
proposition,  also  reflected  in  Panamsat, 
that  the  invalidity  of  the  signatory  fee 
does  not  mean  that  Comsat  is  exempt 
from  the  space  station  fee.  The  House 
Report  accompanying  H.R.  1872  states: 

The  Committee  believes  that  the 
Commission  currently  has  the  statutory 
authority  to  impose  such  fees  [i.e.,  fees 
similar  to  the  regulatory  fees  imposed  on 
other  entities  providing  similar  services]  but 
wishes  to  make  explicit  here  that  the 
Commission  does  indeed  have  such 
authority.  This  subsection  should  not  be 
interpreted  to  imply  that  the  Commission 


"Elsewhere,  however,  the  Coiirt  states:  "The 
plain  terms  of  section  9  •   *   *  clearly  do  not  require 
an  exemption  for  Comsat,  and  there  is  no  obvious 
hook  in  the  language  on  which  to  hang  an 
exemption."  Panamsat,  198  F.3d  at  895. 


"  Since  its  establishment  in  1982,  the  Part  100 
DBS  service  has  referred  to  satellite  systems 
operating  on  the  Ku-band  at  frequencies  and  orbital 
positions  difTerent  from  satellites  authorized  under 
Part  25.  See  Policies  and  Rules  for  the  Direct 
Broadcast  Satellite  Service,  13  FCC  Red  6907,  6909 
paragraph  2  (1998)  (proposing  to  make  Part  25 
applicable  to  DBS);  Implementation  of  Section  25 
of  the  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992.  8  FCC  Red  1589.  1589- 
90  paragraphs  3-4  (1993).  See  ayso  Satellite 
Communications  Services,  56  Fed.  Reg.  24014. 
24016  (May  28.  1991)  (amending  the  rules  to  add: 
"§  25.109  Cross-reference.  The  space 
radiocommunications  stations  in  the  following 
services  are  not  licensed  under  this  part:  •   *   * 
Direct  Broadcasting  Satellite  Service,  see  47  CFR 
part  100  *  •  *.) 

'•The  court  held  that  the  signatory  fee.  which 
was  not  among  those  initially  specified  by  Congress 
in  section  9,  could  not  be  added  consistent  with  the 
section's  requirement  that  new  fees  must  reflect 
additions  deletions,  or  changes  in  the  nature  of 
service. 


does  not  currently  have  the  authority  to  enact 
such  regulatory  fees. 

H.R.  Rep.  No.  494,  105th  Cong.,  2nd 
Sess.  1998.  We  reject  Comsat's  attempt 
to  avoid  the  implications  of  this 
provision.  ORBIT,  like  Panamsat,  makes 
clear  that  Comsat  is  not  exempt  from  the 
space  station  fee  as  regards  DvTTELSAT 
facilities.  To  accept  Comsat's 
interpretation,  that  it  is  not  subject  to 
the  space  station  fee  despite  ORBIT, 
would  give  the  relevant  provision  of 
ORBIT  no  effect  at  all.  Thus,  we  reject 
Comsat's  argument  that  ORBIT's 
reference  to  "similar  services"  as 
opposed  to  "similar  facilities"  applies 
only  to  Comsat's  international  bearer 
circuits,  as  to  which  there  has  been  no 
dispute  over  Comsat's  hability.^"  We 
also  reject  Comsat's  baseless  suggestion 
that  ORBIT  establishes  a  requirement 
that  the  space  station  fee  would  be 
applicable  to  Comsat  only  if  its  satellites 
were  "similarly  situated"  to  other 
satellites.  Each  of  these  arguments,  if 
accepted,  would  nullify  the  parity 
provision  of  ORBIT. 

24.  In  sum,  we  conclude  that  Comsat 
should  pay  a  proportionate  share  of  the 
fees  apphcable  to  holders  of  Title  III 
authorizations  to  launch  and  operate 
geosynchronous  space  stations.  As  we 
concluded  in  years  past,  the  costs 
attributable  to  space  station  oversight 
include  costs  difectly  related  to 
INTELSAT  signatory  activities.  See 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996,  11 
FCC  Red  18774,  18790  paragraphs  45- 
46  (1996).  These  costs  are  distinct  from 
those  recovered  by  other  fees  that 
Comsat  pays,  such  as  application  fees, 
fees  applicable  to  international  bearer 
circuits,  fees  covering  Comsat's  non- 
Intelsat  satellites,  and  earth  station  fees. 
If  Comsat  does  not  pay  its  share,  these 
costs  will  be  home  by  other  holders  of 
Title  ni  authorizations. 

25.  We  disagree  with  Comsat's 
suggestion  that  imposing  a  fee  pursuant 
to  ORBIT  would  have  an  improper 
retroactive  effect.  We  see  no  significance 
to  the  fact  that  ORBIT  was  not  enacted 
imtil  March  17,  2000,  after  the  October 
1, 1999  cut-off  established  pursuant  to 
our  rules  for  authorizations  that  will  be 
subject  to  armual  regulatory  fees  for 
fiscal  year  2000.  See  Assessment  and 
Collection  of  Fees  for  Fiscal  Year  2000, 
FCC  00-117  (Apr.  3,  2000)  at  paragraph 
27.  As  discussed  above,  we  find  that 
ORBIT  merely  reaffirms  Comsat's 


■"  Additionally,  we  note  that  Comsat's  own 
literature  indicates  that  it  provides  "satellite 
capacity  services"  as  "the  U.S.  owner  of  the 
INTELSAT  satellite  system  *   *   •."COMSAT 
Corporation:  Satellite  Capacity  Services,  available 
at  <http://www.comsat.com/sat_cap/>  (visited  Mav 
10,  2000). 
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liability  for  fees  under  section  9  and 
does  not  create  any  new  liability.  Thus, 
the  date  of  its  enactment  has  no 
significance  with  respect  to  the  fees 
chargeable  to  Comsat.  In  any  event,  we 
do  not  in  this  proceeding  contemplate 
retroactively  imposing,  pursuant  to 
ORBIT,  any  fees  due  prior  to  ORBIT's 
enactment. 2«  The  fees  at  issue  here  are 
due  prospectively  in  September  2000. 
We  note  further  that  irrespective  of  the 
date  of  ORBIT'S  enactment,  Comsat  held 
the  authorizations  relevant  to  the  fee  as 
of  October  1.  1999.  Thus,  while  the  cut- 
off would  normally  bar  applying  fees  to 
authorizations  issued  or  acquired  after 
October  1,  1999,  no  such  action  is 
contemplated  here. 

26.  We  also  find  no  basis  to  discount 
the  fees  based  on  the  level  of  Comsat's 
usage  of  INTELSAT'S  system.  We  have 
previously  rejected  proposals  to  base  the 
space  station  fee  on  the  number  of 
transponders  used  rather  than  the 
number  of  space  segments.  See 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1995,  10 
FCC  Red  13512,  13550-51  paragraph 
111  (1995).  Comsat  has  furnished  no 
justification  for  us  to  adopt  a  utilization- 
based  approach  generally.  In  this  regard, 
our  decision  in  Columbia 
Communications  Corp.,  14  FCC  Red 
1122  (1999),  should  not  be  read  as 
endorsing  a  utilization-based  approach 
to  the  space  station  fee.  In  that  case,  we 
granted  Columbia  a  partial  waiver  of  the 
fee  based  on  the  unique  circiunstances 
present.  Specifically,  Columbia  leased 
transponder  capacity  on  two  NASA 
Tracking  Data  and  Relay  Satellites 
(TDRSS).  Under  the  terms  of  the  lease. 
NASA  could  preempt  Columbia's  usage 
on  minimal  notice.  Moreover,  Coliunbia 
already  paid  70  percent  of  its  revenues 
to  the  United  States  Government  under 
the  lease,  Because  the  usefulness  of 
Columbia's  license  had  been  impaired 
by  another  governmental  body,  and 
because  Columbia  already  paid  the 
government  for  the  use  of  the  satellites, 
we  foimd  that  a  partial  waiver  was 
appropriate. 

27.  We  note  that  Comsat  has  also 
requested  a  reduction  in  any  fees  that 
may  be  assessed.  We  express  no  view  in 
this  rulemaking  proceeding  whether 
such  a  reduction  in  fees  should  be 
granted.  Waivers  and  reductions  in  fees 
are  granted  on  a  ease-by-case  basis 
under  section  1.1166  of  our  rules. 
Comsat  is  free  to  submit  such  a  request 
in  accordance  with  the  requirements  of 
that  section. 


b.  Interstate  Telephone  Service 
Providers 

28.  The  Commission  is  required  under 
the  Commiuiications  Act  of  1934,  as 
amended,^^  to  establish  proceduires  that 
will  finance  interstate 
telecommunications  relay  services 
(TRS),  universal  service  support 
mechanisms,  administration  of  the 
North  American  Niunbering  Plan 
(NANPA),  and  shared  costs  of  the  local 
number  portability  (LNPA)  program.  In 

a  series  of  separate  proceedings,  the 
Conunission  has  already  established 
procediu^s  that  permits  the 
administrators  of  these  programs  to 
collect  contributions  from  all  providers 
of  telecommunications  services  in 
support  of  the  above  mandates. ^o  In 
1999,  as  part  of  its  paperwork 
streamlining  efforts,  the  Commission 
amended  its  rules  and  required 
contributors  to  file  only  a  single  form 
FCC  Form  499-A,  Telecommunications 
Reporting  Worksheet,  and  eliminated 
FCC  Form  431,  TRS  Fund  Worksheet^i 
Previously,  Form  431,  TRS  Fund 
Worksheet,  was  used  to  obtain  base 
revenue  data  from  which  telephone 
services  regulatory  fees  were  calculated. 
Because  of  this  form  change,  it  is  no 
longer  feasible  to  obtain  base  telephone 
services  revenue  data  using  adjusted 
gross  interstate  revenues  as  derived 
from  data  previously  provided  on  FCC 
Form  431,  TRS  Fund  Worksheet. 
Therefore,  begiiuiing  in  FY  2000,  we  are 
requiring  that  the  interstate  telephone 
services  regulatory  fee  be  derived  from 
interstate  and  international  end-user 
revenues  data  submitted  on  FCC  Form 
499-A,  Telecommunications  Reporting 
Worksheet,  rather  than  from  data 
provided  on  Form  431.  TRS  Fund 
Worksheet.  A  copy  of  the  form  and 
instructions  can  be  downloaded  at: 
<h  ttp  J/www.fcc.gov/fonnpage.h  tmt> . 

29.  All  providers  of 
teleconununications  services  within  the 
United  States,  with  very  limited 
exceptions,  must  file  a  FCC  Form  499- 
A,  Telecommunications  Reporting 
Worksheet.  For  this  filing,  the  United 
States  is  defined  as  the  contiguous 
United  States.  Alaska.  Hawaii, 
American  Samoa,  Baker  Island,  Guam, 
How  land  Island,  Jarvis  Island,  Johnston 


28  We  will  consider  elsewhere  to  what  extent  the 
court's  decision  in  Panamsat  may  require  the 
adjustment  of  past  fees. 


"47  U.S.C.  151,  225,  251,  254. 

'"'  These  contributions  are  separate  and  apart  from 
regulatory  fees  collected  to  fund  the  Commission's 
operations. 

"  1998  Biennial  Regulatory  Review— Streamlined 
Contributor  Reporting  Requirements  Associated 
with  Administration  of  Telecommunications  Relay 
Services,  North  American  Numbering  Plan.  Local 
Number  Portability,  and  Universal  Service  Support 
Mechaiusms.  Report  and  Order,  FCC  99-175.  CC 
Docket  No.  98-171  (rel.  July  14,  1999),  64  FR  41320 
(July  30,  1999)  [Contributor  Reporting  Requirements 
Order). 


Atoll,  Kingman  Reef,  Midway  Island, 
Navassa  Island,  the  Northern  Mariana 
Islands.  Palmyra.  Puerto  Rico,  the  U.S. 
Virgin  Islands,  and  Wake  Island.  Each 
legal  entity  that  provides  interstate 
telecommunications  service  for  a  fee, 
including  each  affiliate  or  subsidiary  of 
an  entity,  must  complete  and  file 
separately  a  copy  of  the 
Telecommunications  Reporting 
Worksheet. 

30.  In  determining  who  must  file 
Form  499-A,  the  term 
"telecommunications"  means  the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received  For  the  purpose  of 
filing  the  Telecommunication  Reporting 
Worksheet,  the  term  'interstate 
telecommunications"  includes,  but  is 
not  limited  to.  the  following  tvpes  of 
services:  wireless  telephony  including 
cellular  and  personal  communications 
ser\ices  (PCS);  paging  and  messaging 
services;  dispatch  services;  mobile  radio 
services;  operator  services;  access  to 
interexchange  service;  special  access; 
wide  area  telecommunications  services 
(WATS);  subscriber  toll-free  services; 
900  services;  message  telephone 
services  (MTS);  private  line;  telex; 
telegraph;  video  services;  satellite 
services;  and  resale  services  For 
example,  all  local  exchange  carriers 
provide  access  services  and.  therefore, 
provide  interstate  telecommunications. 
Included  are  entities  that  offer  interstate 
telecommunications  services  to  the 
public  for  a  fee.  even  if  only  a  narrow 

or  limited  class  of  users  could  use  the 
services.  Also  included  axe  entities  that 
provide  interstate  telecommunications 
services  to  entities  other  than 
themselves  for  a  fee  on  a  private, 
contractual  basis.  In  addition,  owners  of 
pay  telephones,  sometimes  referred  to  as 
"pay  telephone  aggregators,"  must  file 
the  worksheet  Most 
telecommunications  carriers  must  file 
the  worksheet  even  if  they  qualify  for 
the  de  minimis  exemption  under  the 
commission's  mles  for  universal 
service.  3  2 

31.  With  the  introduction  of  a  new 
form,  FCC  Form  499-A,  it  is  no  longer 
feasible  to  base  the  interstate  telephone 
services  regulatory  fee  on  the  adjusted 
gross  interstate  revenues  because  this 
data  was  derived  from  a  previously  used 
form  (FCC  431)  to  contribute  to  the 
Telecommunication  Relay  Services 
Fimd.  Therefore,  beginning  in  FY  2000, 
we  are  requiring  that  the  interstate  and 
international  telephone  services 
regulatory  fee  be  derived  from  interstate 


"47  CFR  54.708. 
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and  international  end-user  revenues  as 
submitted  by  providers  on  FCC  Form 
499-A,  Teleconununications  Reporting 
Worksheet,  as  part  of  the 
telecommunications  provider  reporting 
requirements.  The  following  providers 
are  exempt  from  paying  the  interstate 
telephone  service  provider  regulatory 
fees:  interstate  service  providers  that 
have  mobile  service  or  satellite  service 
revenue,  but  no  local  or  non-satellite 
toll  service;  ^3  government  entities 
within  the  meaning  of  the  term  47  CFR 
1.1162;  and  carriers  whose  payment 
obligation  would  be  less  than  $10. ^^ 
Note,  the  interstate  telephone  service 
provider  fee  is  based  on  interstate  and 
international  end-user  revenues  for  local 
and  most  toll  services  only.  Filers  are 
not  allowed  to  deduct  any  expenses 
from  subject  interstate  and  international 
end-user  revenues. 

32  There  have  been  no  comments 
received  regarding  the  proposal  to  rely 
on  the  FCC  Form  499-A  data  as  the  basis 
for  computing  the  interstate  telephone 
service  provider  regulator\'  fee. 
Therefore,  we  are  adopting  the  proposal. 
We  are.  however,  making  a  minor 
adjustment  in  our  revenue  estimate  as  a 
result  of  more  current  data  from  the 
April  2000  filing.  The  most  current 
estimate  is  $74,124,558,460;  however, 
the  fee  factor  remains  unchanged  at 
0.00117  per  revenue  dollar. 

c.  Commercial  Radio  and  Television 

33.  The  National  Association  of 
Broadcasters  ("NAB")  commented  on 
several  aspects  of  how  the  radio  and 
television  station  fees  were  developed 
and  collected.  NAB  suggests  that  the 
fees  should  be  based  on  the  cost  of 
regulating  a  particular  class  of  License. 
The  Commission's  Cost  Accounting 
System  does  not  provide  cost  detail  at 
that  level.  NAB  recommends  that  the 
number  of  payment  units  within  a  clciss 
and  population  should  determine  the 
amount  of  fees  paid  by  each  category 
group.  In  fact,  that  is  exactly  what  is 
done  for  AM  and  FM  radio  fees.  NAB 
argues  that  costs  of  regulating  the  new 
non-commercial  low  power  FM 
operations  should  be  separated  from  the 
costs  for  regulating  full-power  radio 
stations  and  applied  as  overhead  to  all 
feeable  services.  Our  cost  accounting 
system  is  not  capable  of  adequately 
performing  this  recommendation.  A 
new  cost  accounting  system  is  being 
planned  for  future  development,  and 
this  concept  will  be  discussed  and 
considered  at  the  appropriate  time. 


'3  However,  these  service  providers  may  be 
sub)ect  to  payment  of  regulatory  fees  under  other 
categories,  e.g.  space  stations. 

'*  See  47  U.S.C.  159(h):  see  also  paragraph  29, 
infra. 


Finally,  NAB  criticizes  the  accuracy  of 
posting  of  fee  payments  and  the  level  of 
research  performed  before  taking 
collections  actions  against  suspected 
non-payers.  The  Commission  is 
dedicated  to  improving  its  processes 
and  will  carefully  consider 
recommendations  from  the  NAB  or 
other  interested  parties  of  additional 
sources  of  reliable  information  about 
radio  and  television  payees. 

34,  Simbelt  Communications 
Company  and  Ruby  Moimtain 
Broadcasting  Company  (collectively. 
"Sunbelt")  argue  that  small  television 
stations  located  near  large  designated 
market  areas  (DMA)  are  assessed 
disproportionately  high  fees  because  the 
A.C.  Nielsen  ratings  include  them  in  the 
DMA  but  they  do  not  serve  households 
in  the  DMA.  Fees  for  television  stations 
are  based  on  market  size  as  determined 
by  Nielsen.  This  is  the  only  consistent 
source  the  Commission  has  for 
determining  which  market  a  station 
serves.  Sunbelt  asserts  that  it  is  not  in 
the  public  interest  to  force  small,  local 
television  stations  out  of  the  market. 
Sunbelt  further  suggests  that  a  provision 
should  be  made  for  small  television 
stations  to  pay  a  reduced  fee  comparable 
to  the  satellite  television  fee,  or 
alternatively  a  fee  based  on  the  number 
of  households  (rather  than  DMA).  It  is 
certainly  not  the  Commission's  intent  to 
force  anyone  out  of  the  market.  As 
Sunbelt  acknowledges  in  its  comments, 
the  Commission  has  an  established 
procedure  for  a  case-by-case 
determination  of  requests  for  waiver  or 
reduction  of  a  regulatory  fee.  See  47 
CFR  1 ,  The  Commission  has  previously 
addressed  the  issues  raised  by  Sunbelt 
and  set  standards  for  determining,  on  a 
case-by-case  basis,  whether  fees  for  a 
small  station  may  be  reduced  below  the 
fees  assessed  for  an  assigned  DMA  and 
whether  fees  may  be  reduced  because 
their  payment  vdll  create  financial 
hardship.  See  Implementation  of 
Section  9  of  the  Communications  Act, 
10  FCC  Red  12759.  12761-63  (1995). 
Finally,  the  Commission  is  unaware  of 
the  existence  of  any  reliable  published 
source  that  can  identify'  which 
television  stations  are  serving  small 
markets  at  the  fringe  of  larger  DMA's. 
We  would  encourage  interested  parties 
to  submit  a  copy  of  or  reference  to  such 
a  publication  that  may  enable  us  to 
predetermine  small  market  television 
stations  for  the  FY  2001  regidatory  fee 
cycle. 

d.  Non-Geostationary  Orbit  Space 
Station  Systems 

35.  Space  Imaging  LLC  ("Space 
Imaging")  is  constructing  a  non- 
geostationary  orbit  (NGSO)  space  station 


system  that  is  not  currently  subject  to 
regulatory  fees  because  it  is  not 
operational.  However,  Space  Imaging 
revives  an  issue,  which  we  have 
previously  addressed  asking  that  we 
create  a  small  constellation  fee  for 
systems  of  less  than  five  satellites.  As 
we  have  stated  before,  our  regulatory 
costs  are  constant  without  respect  to  the 
number  of  satellites  in  a  constellation. 
We  believe  that  endless  controversy  will 
ensue  in  determining  the  appropriate 
number  of  satellites  for  determining  the 
cut-off  point.  Finally,  there  simply  are 
not  enough  systems  in  operation,  and 
subject  to  a  fee,  to  warrant  creation  of 
multiple  categories  for  FY  2000.  In  fact, 
one  feeable  system  has  ceased  operation 
leaving  only  two  operational  systems. 

36,  As  referenced  in  the  preceding 
paragraph.  Iridium  LLC  has  ceased 
providing  services  to  its  customers  and 
is  in  bankruptcy.  Space  Systems 
License,  Inc..  Motorola  Pacific 
Communications,  Inc.,  and  Motorola 
Satellite  Communications,  Inc. 
(collectively,  "Motorola")  argue  that  "it 
would  not  be  equitable,  consistent  with 
prior  Commission  policy,  or  otherwise 
in  the  public  interest  to  require 
Motorola  to  pay  the  fiscal  year  2000 
regulatory  fees  associated  with  the 
satellite  and  Earth  station  authorizations 
for  the  Iridium  system."  ^s  Procedures 
for  requesting  a  waiver  or  reduction  of 
regulatory  fees  are  specified  in  section 
1.1166  of  the  Commission's  Rules.^e 
Therefore,  no  waiver  or  reduction 
decision  will  be  made  in  this  Report 
and  Order. 

e.  Commercial  Mobile  Radio  Services 
(CMRS) 

37.  The  Cellular  Telecommunications 
Industry  Association  (CTIA)  questions 
our  methodology  and  calculations  used 
to  determine  the  FY  2000  regulatory 
fees.  CTIA  argues  that  the  CMRS 
industry  is  being  levied  a  42  percent 
increase  versus  the  7.67  percent 
increase  imposed  by  the  Congress.  The 
7.67  percent  figure  represents  the 
increase  in  the  aggregate  amount  that  we 
must  collect  rather  than  the  increases 
for  specific  industries  or  services  within 
them.  In  the  NPRM  it  is  clearly  stated 
that  the  percentage  will  not  fall  equally 
on  all  payers  due  to  a  variety  of 
factors.37  CTIA  further  argues  that  fees 
should  be  based  on  the  number  of  units 
and  the  costs  associated  with  a 
particular  sector,  rather  than  across  all 
telecommunications  sectors.  We  agree, 
however,  in  its  current  state,  our  cost 
accounting  system  conteuns  certain 


^'  Motorola  comments  at  page  4. 

"47  CFR  1.1166 

"  37  A/PRM at  footnote  18. 
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anomalies  that  require  us  to  make 
adjustments  in  the  public  interest. 
Specifically,  our  cost  data  indicates  that 
the  CMRS  Mobile  Services  sector  has 
incurred  costs  in  excess  of  $30  million, 
which  has  been  reduced  by  our 
methodology  to  approximately  $25 
million.  Further,  this  adjustment 
resulted  in  a  reduction  in  the  fee  from 
SO. 32  in  Pf  1999  to  our  .NTRW estimate 
if  Sorn  per  unit  for  FY  2000   However. 
fiyares  released  bv  CTIA  in  .^pril  2000 
indicate  that  wireless  subscribers 
reached  86  million  by  the  end  of  1999. 
Using  such  publicly  available 
documents  as  news  releases,  cellular 
mdustr,'  surveys  including  surveys 
conducted  by  CTIA.  and  filings  with  the 
Securities  and  Exchange  Commission, 
we  adjusted  our  estimate  to  86  million 
payment  units  which  reduced  the  CMRS 
Mobile  Services  fee  to  SO  30  per  unit. 

38.  Several  parties  which  include: 
BellSouth  Corporation  ("BellSouth"), 
Council  of  Independent 
Communications  Suppliers  ("CICS") 
and  the  USMSS.  Inc.  ("USMSS").  and 
the  American  Mobile 
Telecommunications  Association 

!   .AMT.A")  have  expressed  concern  that 
we  may  have  reversed  our  decision  from 
FY  1999  that  small  specialized  mobile 
radio  ISMR)  systems  be  treated  as  CMRS 
Messaging  Service  for  purposes  of 
assessing  regulatory  fees.  This  is  not 
true.  Specific  language  stating  that  small 
SMR  systems  possessing  less  than  10 
MHz  of  bandwidth  are  to  be  considered 
in  the  CMRS  Messaging  Services  fee 
category  was  inadvertently  omitted  from 
the  text  of  the  Guidelines  in  Attachment 
F  of  the  NPRM.  That  oversight  has  been 
corrected  in  this  Report  and  Order. 

C.  Procedures  for  Payment  of  Regulatory 
Fees 

39.  Generally,  we  are  retaining  the 
procedures  that  we  have  previously 
established  for  the  payment  of 
regulatory  fees.  Section  9(f)  requires  that 
we  permit  "payment  by  installments  in 
the  case  of  fees  in  large  amounts,  and  in 
the  case  of  small  amoiuits,  shall  require 
the  payment  of  the  fee  in  advance  for  a 
number  of  years  not  to  exceed  the  term 
of  the  license  held  by  the  payer."  See  47 
U.S.C.  159(f)(2).  Consistent  with  section 
9(f),  we  are  again  establishing  three 
categories  of  fee  payments,  based  upon 
the  category  of  service  for  which  the  fee 
payment  is  due  and  the  amount  of  the 
fee  to  be  paid.  The  fee  categories  are  (1) 
"standard"  fees,  (2)  "large"  fees,  and  (3) 
"small"  fees. 

i.  Annual  Payments  of  Standard  Fees 

40.  As  we  have  in  the  past,  we  are 
treating  regulatory  fee  payments  by 
certain  licensees  as  "standard  fees" 


which  are  those  regulatory  fees  that  are 
payable  in  full  on  an  annual  basis. 
Payers  of  standard  fees  are  not  required 
to  make  advance  payments  for  their  full 
license  term  and  are  not  eligible  for 
installment  payments.  All  standard  fees 
are  payable  in  full  on  the  date  we 
establish  for  payment  of  fees  in  their 
regulatory  fee  category.  The  payment 
dates  for  each  regulatory  fee  category 
will  be  announced  either  in  this  Report 
and  O.'-f/er  terminating  this  proceeding 
or  by  public  notice  in  the  Federal 
Register  pursuant  to  authority  delegated 
to  the  Managing  Director. 

ii.  Installment  Payments  for  Large  Fees 

41.  As  we  noted  in  the  S'PRM.  time 
constraints  will  preclude  an  opportunity 
for  installment  payments.  Due  to 
statutory  constraints  concerning 
notification  to  Congress  prior  to  actual 
collection  of  the  fees,  there  will  not  be 
sufficient  time  for  installment 
payments,  and  regulatees  eligible  to 
make  installment  payments  will  be 
required  to  pay  these  fees  on  the  last 
date  that  fee  payments  may  be 
submitted.  The  dates  for  a  single 
payment  will  be  announced  either  in 
this  Report  and  Order  terminating  this 
proceeding  or  by  public  notice 
published  in  the  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director. 

iii.  Advance  Payments  of  Small  Fees 

42.  As  we  have  in  the  past,  we  are 
treating  regulatory  fee  payments  by 
certain  licensees  as  "small"  fees  subject 
to  advance  payment  consistent  with  the 
requirements  of  section  9(f)(2).  Advance 
payments  will  be  required  from 
licensees  of  those  services  that  we 
decided  would  be  subject  to  advance 
payments  in  our  FY  1994  Report  and 
Order,  and  to  those  additional  payers  set 
forth  herein.^*  Payers  of  advance  fees 
will  submit  the  entire  fee  due  for  the 
full  term  of  their  licenses  when  filing 
their  initial,  renewal,  or  reinstatement 
application.  Regulatees  subject  to  a 
payment  of  small  fees  shall  pay  the 
amount  due  for  the  ciurent  fiscal  year 
multiplied  by  the  number  of  years  in  the 
term  of  their  requested  license.  In  the 
event  that  the  required  fee  is  adjusted 
following  their  payment  of  the  fee,  the 
payer  would  not  be  subject  to  the 
payment  of  a  new  fee  until  filing  an 


application  for  renewal  or  reinstatement 

of  the  license  Thus,  payment  for  the 
full  license  term  would  be  made  based 
upon  the  regulatory  fee  applicable  at  the 
time  the  application  is  filed.  The 
effective  date  for  payment  of  small  fees 
established  in  this  proceeding  will  be 
announced  in  this  Report  and  Order 
terminating  this  proceeding  or  by  public 
notice  published  m  the  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director. 

iv.  Minimum  Fee  Payment  Liability 

43.  As  we  have  in  the  past,  we  are 
establishing  that  regulatees  whose  total 
regulatory  fee  liability,  including  all 
categories  of  fees  for  which  payment  is 
due  by  an  entity,  amounts  to  less  than 
$10  will  be  exempted  from  fee  payment 
in  FY  2000 

v.  Standard  Fee  Calculations  and 
Payment  Dates 

44  .As  noted,  the  time  for  payment  of 
standard  fees  and  any  installment 
pavments  will  be  announced  in  this 
Report  and  Order  terminating  this 
proceeding  or  will  be  published  in  the 
Federal  Register  pursuant  to  authority 
delegated  to  the  Managing  Director.  For 
licensees,  permittees  and  holders  of 
other  authorizations  in  the  Common 
Carrier.  Mass  Media,  and  Cable  Services 
whose  fees  are  not  based  on  a 
subscriber,  unit,  or  circuit  count,  fees 
must  be  paid  for  any  authorization 
issued  on  or  before  October  1.  1999. 
Regulator)'  fees  are  due  and  payable  by 
the  holder  of  record  of  the  license  or 
permit  of  the  service  as  of  October  1, 
1999.  A  pending  change  in  the  status  of 
a  license  or  permit  that  is  not  granted  as 
of  that  date  is  not  effective,  and  the  fee 
is  based  on  the  classification  that 
existed  on  that  date.  Where  a  license  or 
authorization  is  transferred  or  assigned 
after  October  1,  1999,  the  licensee  or 
holder  of  the  authorization  on  the  date 
that  payment  is  due  must  pay  the  fee. 

45.  In  the  case  of  regulatees  whose 
fees  are  based  upon  a  subscriber,  unit  or 
circuit  coimt,  the  number  of  a 
regulatee's"  subscribers,  units  or  circuits 
on  December  31,  1999,  will  be  used  to 
calculate  the  fee  payment.  ^^  Regulatory 
fees  are  due  and  payable  by  the  holder 
of  record  of  the  license  or  permit  of  the 


-*{  Applicants  for  new,  renewal  and  reinstatement 
licenses  in  the  following  services  will  be  required 
to  pay  their  regulatory  fees  in  advance:  Land  Mobile 
Services,  Microwave  Services,  Marine  (Ship) 
Service,  Marine  (Coast)  Service,  Private  Land 
Mobile  (Other)  Services,  Aviation  (Aircraft)  Service, 
Aviation  (Ground)  Service,  General  Mobile  Radio 
Service  (GMRS).  2ia-219  MHz  Service  (if  any 
applications  should  be  filed),  Rural  Radio  Service, 
and  Amateur  Vanity  Call  Signs. 


^*  Cable  system  operators  are  to  compute  their 
subscribers  as  follows:  Number  of  single  family 
dwellings  +  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  at  the  basic 
subscriber  rate  +  bulk  rate  customers  +  courtesy  and 
free  service.  Note:  Bulk-Rate  Customers* Total 
annual  bulk-rate  charge  divided  by  basic  annual 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  "a  typical 
day  in  the  last  full  week"  of  December  1999,  rather 
than  on  a  cotint  as  of  December  31, 1999. 
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service  as  of  December  31,  1999.  A 
pending  change  in  the  status  of  a  license 
or  permit  that  is  not  granted  as  of  that 
date  is  not  effective,  and  the  fee  is  based 
on  the  classification  that  existed  on  that 
date.  Where  a  License  or  authorization  is 
transferred  or  assigned  after  December 
31,  1999.  the  licensee  or  holder  of  the 
authorization  on  the  date  that  pajmient 
is  due  must  pay  the  fee. 

vi.  Improved  Fee  Collection  Systems 

46.  The  Commission  is  taking  several 
steps  to  improve  its  fee  collection 

program.  Development  of  a  new  fee 
collection  system  has  begun  by  which  it 
is  expected  will  provide  a  single 
improved  internal  source  of  information 
for  all  of  the  Commission's  financial 
transactions.  In  addition,  we  are 
implementing  procedures  that  will 
require  assignment  of  a  unique 
identifier  (FCC  Registration  .Number]  to 
each  entity  doing  business  with  the  FCC 
to  enable  it  to  track  pavments  and  other 
transactions  made  bv  the  entity,  even 
when  its  name  or  owTiership  changes. 
These  enhancements  will  assist  the  FCC 
in  identif\'ing  all  feeable  entities  and 
ensuring  that  proper  payments  are 
received  and  recorded  accurately. 

vii.  Late  or  Insufficient  Regulatory  Fee 
Payment 

47.  As  a  reminder,  in  accordance  with 
section  1.1164  of  the  Commission's 
Rules,  regulatees  will  be  subject  to  a  25 
percent  penalty  for  late  or  insufficient 
regulatory  fee  payment.  Ail  payments 
not  received  by  the  due  date  shall  be 
assessed  the  penalty 

D.  Schedule  of  Regulatory  Fees 

48.  The  Commission's  Schedule  of 
Regulatory'  Fees  for  FY  2000  is 
contained  in  Attachment  D  of  this 
Report  and  Order 

TV.  Procedural  Matters 

A.  Ordering  Clause 

49.  It  is  ordered  that  the  rule  changes 

specified  herein  be  adopted  It  is  further 
ordered  that  the  rule  changes  made 
herein  will  become  effective  September 
10.  2000.  which  is  no  less  than  60  days 
from  the  date  of  publication  in  the 
Federal  Register  A  Final  Regulatory 
Flexibihty  Analysis  (FRFAj  has  been 
performed  and  is  found  in  Attachment 
A,  and  it  is  ordered  that  the  Federal 
Communications  Commission  s 
Consumer  Information  Bureau, 
Reference  Information  Center,  send  this 
to  Small  Business  Administration 
(SB A)  Finally,  it  is  ordered  that  this 
proceeding  is  Terminated. 


B.  Authority  and  Further  Information 

50.  This  action  is  taken  pursuant  to 
sections  4(i)  and  (j),  9,  and  303  (r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  (j),  159, 
and  303  (r). 

51.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline  at  (888) 
225-5322. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure,  communications  common 
carriers,  radio,  telecommunications, 
television. 
Federal  Communicaitons  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

Note:  The  attachments  will  not  api>ear  in 
the  Code  of  Federal  Regulations. 


-Final  Regulatory  Flexibility 


Attachment  A- 
Analysis 

1.  As  required  by  the  Regulatory  Flexibility 
Act  (RFA),-"*-*!  an  IniUal  Regulatory 
Flexibility  Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  small  entities 
was  incorporated  in  the  Notice  of  Proposed 
Rulemaking.  In  the  Matter  of  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal  Year 
2000.  65  FR  19580  (Apr.  11,  2000).  The 
Commission  sought  written  public  comments 
on  the  proposals  in  its  FY  2000  regulatory 
fees  NPRM,  including  on  the  IRFA.  This  ' 
present  Final  Regulatory  Flexibihty  Analysis 
(FRFA)  conforms  to  the  RFA,  as  amended. 

I.  Need  for,  and  Objectives  of,  the  Proposed 
Rules 

2.  This  rulemaking  proceeding  was 
initiated  in  order  to  collect  regulatory  fees  in 
the  amount  of  $185,754,000,  the  amount  that 
Congress  has  required  the  Commission  to 
recover.  The  Commission  seeks  to  collect  the 
necessary  amount  through  its  revised  fees,  as 
contained  in  the  attached  Schedule  of 
Regulatory  Fees,  in  the  most  efficient  manner 
possible  and  without  undue  burden  on  the 
pubUc. 

II.  Summar>  of  Significant  Issues  Raised  by 
Pubhc  Comments  in  Response  to  the  IRFA 

3.  None. 

III.  Description  and  Estimate  of  the  Number 
of  SmaU  Entities  to  which  the  Proposed 
Rules  Will  Apply 

4.  The  RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities  that 
may  be  affected  by  the  proposed  rules,  herein 
adopted. ■•^  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 


"small  organization."  and  "small 
governmental  jurisdiction."*'  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  the  Small  Business  Act.**  A 
small  business  concern  is  one  which:  (1)  Is 
independently  ewned  and  operated:  (2)  is  not 
dominant  in  its  field  of  operation;  and  (3) 
satisfies  any  additional  criteria  established  by 
the  Small  Business  Administration  (SBA).** 
A  small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is  independently 
owned  and  operated  and  is  not  dominant  in 
its  field."  ♦«  Nationwide,  as  of  1992,  there 
were  approximately  275.801  small 
organizations.*'  "Small  governmental 
jurisdiction"  **  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of  less 
than  50,000."  *»  As  of  1992,  there  were 
approximately  85,006  such  jurisdictions  in 
the  United  States.*"  This  number  includes 
38,978  counties,  cities,  and  towns;  of  these, 
37,566,  or  96  percent,  have  populations  of 
fewer  than  50.000.si  The  Census  Bureau 
estimates  that  this  ratio  is  approximately 
accurate  for  all  governmental  entities.  Thus, 
of  the  85,006  governmental  entities,  we 
estimate  that  81,600  (96  percent)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  niunber  of  small  entity  licensees 
and  regulatees  that  may  be  affected  by  the 
proposed  rules,  herein  adopted. 

Cable  Services  or  Systems 

5.  The  SB  A  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all  such 
companies  generating  $11  million  or  less  in 
revenue  annually. '^  This  definition  includes 
cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast  satellite 
services,  multipoint  distribution  systems, 
satellite  master  antenna  systems  and 
subscription  television  services.  According  to 
the  Census  Bureau  data  from  1992,  there 
were  1,788  total  cable  and  other  pay 
television  services  and  1,423  had  less  than 
$11  million  in  revenue.*' 


«-•'  5  U.S.C. £03.  The  RFA,  5  U.S.C.  601  et.  seq.. 
has  been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law  104-121, 
no  Stat.  847  (1996)  (CWAAA).  Title  H  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

"  5  U.S.C.  603(b)(3). 


"W.  601(6). 

♦*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C  601(3). 

"  Small  Business  Act,  15  U.S.C  632  (1996). 

«  5  U.S.C.  601(4). 

*''  1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

««47  CFR  1.1162. 

«0  5  U.S.C  601(5). 

''"U.S.  Dept.  of  Commerce,  Bureau  of  the  Census. 
"1992  Census  of  Governments." 

"  13  CFR  121.201,  SIC  code  4841. 
"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D,  SIC  code  4841  (U.S. 

Continued 
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6.  The  Commission  has  developed  its  own 
definition  of  a  small  cable  system  operator 
for  purposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  fewer  than  400.000 
subscribers  nationwide.**  Based  on  our  most 
recent  information,  we  estimate  that  there 
were  1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end  of 
1995.*'  Since  then,  some'of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused  them  to 
be  combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable  system 
operators. 

7.  The  Commimications  Act  also  contains 
a  definition  of  a  small  cable  system  operator, 
which  is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  In  the  aggregate 
fewer  than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  '6  The  Commission  has 
determined  that  there  are  66,690,000 
subscribers  in  the  United  States.  Therefore, 
we  found  that  an  operator  serving  fewer  than 
666,900  subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  cuinual  revenues  of 
all  of  its  affiliates,  do  not  exceed  S250 
million  in  the  aggregate.*^  Based  on  available 
data,  we  find  that  the  number  of  cable 
operators  serving  666,900  subscribers  or  less 
totals  1,450.*'  We  do  not  request  nor  do  we 
collect  information  concerning  whether  cable 
system  operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
5250,000.000,59  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that  would 
qualify  as  small  cable  operators  under  the 
definition  in  the  Communications  Act. 

8.  Other  Pay  Services.  Other  pay  television 
services  are  also  classified  under  Standard 
Industrial  Classification  (SIC)  4841,  which 
includes  cable  systems  operators,  closed 
circuit  television  services,  direct  broadcast 
satellite  services  (DBS).""  multipoint 


Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 

"47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393  (1995).  60  FR 
10534  (Feb.  27.  1995). 

'^Paul  Kagan  Associates,  Inc..  Cable  TV  Investor. 
Feb.  29,  1996  (based  on  figures  for  Dec.  30.  1995). 

"47U.S.C.  543(m)(2). 

"47  CFR  76.1403(b). 

'•Paul  Kagan  Associates,  Inc..  Cable  TV  Investor. 
Feb.  29.  1996  (based  on  figures  for  Dec.  30,  1995). 

'"We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
§  76.1403(b)  ofthe  Commission's  rules.  See47CFR 
76.1403(d). 

'o  Direct  Broadcast  Services  (DBS)  are  discussed 
with  the  international  services,  infra. 


distribution  systems  (MDS),*'  satellite  master 
antenna  systems  (SMATV),  and  subscription 
television  services. 

Common  Carrier  Services  and  Related 
Entities 

9.  The  most  reliable  source  of  information 
regarding  the  totd  numbers  of  certain 
common  carrier  and  related  providers 
nationwide,  as  well  as  the  niunber  of 
commercial  wireless  entities,  appears  to  be 
data  the  Commission  publishes  in  its  Trends 
in  Telephone  Service  report."^  However,  in  a 
recent  news  release,  the  Commission 
indicated  that  there  are  4,144  interstate 
carriers."'  These  carriers  include,  inter  alia, 
local  exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone  operators, 
providers  of  telephone  service,  providers  of 
telephone  exchange  service,  and  resellers. 

10.  The  SBA  has  defined  establishments 
engaged  in  providing  "Radiotelephone 
Commimications"  and  "Telephone 
Commimications,  Except  Radiotelephone"  to 
be  small  businesses  when  they  have  no  more 
than  1,500  employees.**  Below,  we  discuss 
the  total  estimated  number  of  telephone 
companies  falling  within  the  two  categories 
and  the  number  of  small  businesses  in  each, 
and  we  then  attempt  to  refine  further  those 
estimates  to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

11.  We  have  included  small  incumbent 
LgCs  in  this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the  RFA  is 
one  that,  inter  alia,  meets  the  pertinent  small 
business  size  standard  [e.g.,  a  telephone 
communications  business  having  1,500  or 
fewer  employees),  and  "is  not  dominant  in 
its  field  of  operation."  "  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA  purposes, 
small  incumbent  LECs  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope.  ^  We 


••  Multipoint  Distribution  Services  (MDS)  are 
discussed  with  the  mass  media  services,  infra. 

"  FCC,  Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 

"  FCC,  Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 

•«  13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  codes  4812  and  4813.  See  also 
Executive  Office  of  the  President,  Office  of 
Management  and  Budget.  Standard  Industrial 
Classification  Manual  (1987). 

"5U.S.C.  601(3). 

•«  Letter  from  Jere  W.  Glover,  Chief  Counsel  for 
Advocacy,  SBA,  to  William  E.  Kennard,  Chairman, 
FCC  (May  27. 1999).  The  Small  Business  Act 
contains  a  definition  of  "small  business  concern," 
which  the  RFA  incorporates  into  its  own  definition 
of  "small  business."  See  15  U.S.C.  632(a)  (Small 
Business  Act);  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  concern"  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b).  Since  1 996,  out  of  an 
abundance  of  caution,  the  Commission  has 
included  small  incumbent  LECs  in  its  regulatory 
flexibility  analyses.  See,  e.g.,  Implementation  ofthe 
Local  Competition  Proxrisions  of  the 
Telecommunications  Act  of  1996,  CC  Docket.  96- 
98,  First  Report  and  Order,  11  FCC  Red  15499, 
16144-45  (1996),  61  FR  45476  (Aug.  29, 1996). 


have  therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no  effect 
on  FCC  analyses  and  determinations  in  other, 
non-RFA  contexts. 

12.  Total  Number  of  Telephone  Companies 
Affected.  The  U.S.  Bureau  ofthe  Census 
("Census  Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.^'  This  number 
contains  a  variety  of  different  categories  of 
carriers,  including  local  exchange  carriers, 
interexchange  carriers,  competitive  access 
providers,  cellular  carriers,  mobile  service 
carriers,  operator  service  providers,  pay 
telephone  operators,  covered  specialized 
mobile  radio  providers,  and  resellers.  It 
seems  certain  that  some  of  these  3,497 
telephone  service  firms  may  not  qualify  as 
small  entities  or  small  ILECs  because  they  are 
not  "independently  owned  and  operated."^ 
For  example,  a  PCS  provider  that  is  affiliated 
with  an  interexchsuige  c«irrier  having  more 
than  1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  is  reasonable 
to  conclude  that  fewer  than  3,497  telephone 
service  firms  are  small  entity  telephone 
service  firms  or  small  ILECs  that  may  be 
affected  by  the  proposed  rules,  herein 
adopted. 

13.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies.  The 
Census  Bureau  reports  that  there  were  2,321 
such  telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992.  "^ 
According  to  the  SBA's  definition,  a  small 
business  telephone  company  other  than  a 
radiotelephone  company  is  one  employing 
no  more  than  1,500  persons. '°  All  but  26  of 
the  2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more  than 
1,500  employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that  might 
qualify  as  small  entities  or  small  ILECs.  We 
do  not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  and  thus  are  unable  at 
this  time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
iiusiness  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
fewer  than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies  are  small  entities 
or  small  ILECs  that  may  be  affected  by  the 
proposed  rules,  herein  adopted. 

14.  Local  Exchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  for  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  the  SBA  rules  is 


"U.S.  Department  of  Commerce,  Bureau  ofthe 
Census,  1992  Census  of  Transportation, 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  [1992  Census). 

"  See  generally  15  U.S.C.  632(a)(1). 

••  1992  Census,  supra,  at  Firm  Size  1-123. 

">  13  CFR  121.201,  SIC  code  4813. 


Federal  Register / Vol.  65,  No.  138 /Tuesday,  July  18.  2000 /Rules  and  Regulations  44585 


for  telephone  communications  companies 
other  them  radiotelephone  (wireless) 
companies.^'  According  to  the  most  recent 
Telecommunications  Industry  Revenue  data, 
1 ,348  incumbent  carriers  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  ^^  We  do  not  have  data 
specifying  the  number  of  these  carriers  that 
are  either  dominant  in  their  field  of 
operations,  are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  LECs  that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer  than 
1.348  providers  of  local  exchange  service  are 
small  entities  or  small  ILECs  that  may  be 
affected  by  the  proposed  rules,  herein 
adopted. 

15.  Interexchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies  other 
than  radiotelephone  (wireless)  companies.'^ 
According  to  the  most  recent  Trends  in 
Telephone  Service  data.  171  carriers  reported 
that  they  were  engaged  in  the  provision  of 
interexchange  services.'*  We  do  not  have 
data  specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500  employees, 
and  thus  are  unable  at  this  Ume  to  estimate 
with  greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are  less 
than  171  small  entity  IXCs  that  may  be 
affected  by  the  proposed  rules,  herein 
adopted. 

16.  Competitive  Access  Providers.  Neither 
the  Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  competitive  access  services 
providers  (CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies  other 
than  except  radiotelephone  (wireless) 
companies,  ^s  According  to  the  most  recent 
Trends  in  Telephone  Service  data,  212  CAP/ 
CLECs  carriers  and  10  other  LECs  reported 
that  they  were  engaged  in  the  provision  of 
competitive  local  exchange  services. '^  We  do 
not  have  data  specifying  the  number  of  these 
carriers  that  are  not  independently  owned 
and  operated,  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  CAPs  that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are  less 


"  71  Id. 

"FCC,  Common  Carrier  Bureau.  Industry 
Analysis  Division.  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 
I     "  13  CFR  121.201,  SIC  code  4813. 
I     '*  FCC,  Common  Carrier  Bureau,  Industry 
Analysis  Division.  Trends  in  Telephone  Senrice, 
Table  19.3  (March  2000). 

"  13  CFR  121.201.  SIC  code  4813. 

"PCC,  Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 


than  212  small  entity  CAPs  and  10  other 
LECs  that  may  be  affected  by  the  proposed 
rules,  herein  adopted. 

1 7.  Operator  Service  Providers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  operator  services. 
The  closest  applicable  definition  under  the 
SBA  rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies. ''  According  to  the 
most  recent  Trends  in  Telephone  Service 
data,  24  carriers  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.^*  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or  have 
more  than  1,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  operator  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  less  than  24  small  entity  operator 
service  providers  that  may  be  affected  by  the 
proposed  rules,  herein  adopted. 

18.  Pay  Telephone  Operators.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators.  The 
closest  applicable  definition  under  SBA  rules 
is  for  telephone  conmiunications  companies 
other  than  radiotelephone  (wireless) 
companies.'^  According  to  the  most  recent 
Trends  in  Telephone  Service  data,  615 
ceuriers  reported  that  they  were  engaged  in 
the  provision  of  pay  telephone  services.*'  We 
do  not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  pay  telephone  operators  that  would  qualify 
as  small  business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  less  than  615  small  entify  pay 
telephone  operators  that  may  be  affected  by 
the  proposed  rules,  herein  adopted. 

19.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to  resellers. 
The  closest  applicable  SBA  definition  for  a 
reseller  is  a  telephone  communications 
company  other  than  radiotelephone 
(wireless)  companies.*^  According  to  the 
most  recent  Trends  in  Telephone  Service 
data,  388  toll  and  54  local  entities  reported 
that  they  were  engaged  in  the  resale  of 
telephone  service. *2  We  do  not  have  data 
specifying  the  number  of  these  carriers  that 
are  not  independently  owned  and  operated 
or  have  more  than  1 ,500  employees,  and  thus 
are  unable  at  this  time  to  estimate  with 


"13  CFR  121.201,  SIC  code  4813. 

'•FOC,  Common  Carrier  Bureau.  Industry 
Analysis  Division.  Trends  in  Telephone  Senrice, 
Table  19.3  (March  2000). 

'"13  CFR  121.201,  SIC  code  4813. 

•"FCC.  Common  Carrier  Bureau,  Industry 
Analysis  Division,  Trends  in  Telephone  Senrice, 
Table  19.3  (March  2000). 

""  13  CFR  121.201.  SIC  code  4813. 

•2  FCC,  Common  Carrier  Bureau.  Industry 
Analysis  Division,  Trends  in  Telephone  Senrice, 
Table  19.3  (March  2000). 


greater  precision  the  number  of  resellers  that 
would  qualify  as  small  business  concerns 
under  the  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  388 
small  toll  entity  resellers  and  54  small  local 
entity  resellers  that  may  be  affected  by  the 
proposed  rules,  herein  adopted. 

20.  Toll-free  800  and  800-Uke  Service 
Subscribers.'^^  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to  800  and 
800-like  service  ("toll  free")  subscribers.  The 
most  reliable  source  of  information  regarding 
the  number  of  these  service  subscribers 
appears  to  be  data  the  Commission  collects 
on  the  800,  888,  and  877  numbers  in  use.»« 
According  to  our  most  recent  data,  at  the  end 
of  January  1999,  the  number  of  800  numbers 
assigned  was  7,692,955;  the  number  of  888 
numbers  that  had  been  assigned  was 
7,706,393;  and  the  number  of  877  numbers 
assigned  was  1,946,538.  We  do  not  have  data 
spfecifying  the  number  of  these  subscribers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1 ,500  employees, 
and  thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of  toll  free 
subscribers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  7.692,955  small  entify 
800  subscribers,  less  than  7,706,393  small 
entity  888  subscribers,  and  fewer  than 
1,946.538  small  entity  877  subscribers  may 
be  affected  by  the  proposed  rules,  herein 
adopted. 

International  Services 

21.  The  Conmiission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of  small 
entify  is  generally  the  definition  under  the 
SBA  rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified  (NEC).*^ 
This  definition  provides  that  a  small  entity 

is  expressed  as  one  with  $1 1.0  million  or  less 
in  aimual  receipts. *6  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services  providers.  NEC,  in 
operation  in  1992,  and  a  total  of  775  had 
annual  receipts  of  less  than  $9,999  million.'^ 
The  Census  report  does  not  provide  more 
precise  data. 

22.  International  High  Frequency 
Broadcast  Stations.  Commission  records 
show  that  there  are  18  international  high 
frequency  broadcast  station  authorizations. 
We  do  not  request  nor  collect  aimual  revenue 
information,  and  thus  are  unable  to  estimate 
the  number  of  international  high  frequency 
broadcast  stations  that  would  constitute  a 
small  business  under  the  SBA  definition. 


"  We  include  all  toll-free  number  subscribers  in 
this  category,  including  888  numbers. 

"  FCC,  CCB  Industry  Analysis  Division,  FtX 
Releases,  Study  on  Telephone  Trends,  TbU.  21.2, 
21.3  and  21.4  (February  19,  1999). 

*°  An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infra. 

••13  CFR  120.121,  SIC  code  4899. 

"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D,  SIC  code  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 
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However,  the  Commission  estimates  that 
only  six  international  high  frequency 
broadcast  stations  are  subject  to  regulatory 
fee  payments. 

23.  Internationa]  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are  3 
licensees  in  this  service  subject  to  payment 
of  regulatory  fees.  We  do  not  request  nor 
collect  annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of 
international  broadcast  licensees  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

24.  Fixed  Satellite  Transmit/Receive  Earth 
Stations.  There  are  approximately  2,679  earth 
station  authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  the  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

25.  Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  There  are  approximately 
2,679  earth  station  authorizations,  a  portion 
of  which  are  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  We  do  not  request  nor 
collect  annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of  fixed 
satellite  transmit/receive  earth  stations  that 
would  constitute  a  small  business  under  the 
SBA  definition. 

26.  Fixed  Satellite  Very  Small  Aperture 
Terminal  (VSAT)  Systems.  These  stations 
operate  on  a  primary  basis,  and  frequency 
coordination  with  terrestrial  microwave 
systems  is  not  required.  Thus,  a  single 
"blanket"  application  may  be  filed  for  a 
specified  number  of  small  antennas  and  one 
or  more  hub  stations.  There  are  304  current 
VSAT  System  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
the  number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

27.  Mobile  Satellite  Earth  Stations.  There 
are  11  licensees.  We  do  not  request  nor 
collect  annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of  mobile 
satellite  earth  stations  that  would  constitute 
a  small  business  under  the  SBA  definition. 

28.  Radio  Determination  Satellite  Earth 
Stations.  There  are  four  licensees.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable' to  estimate 
the  number  of  radio  determination  satellite 
earth  stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

29.  Space  Stations  (Geostationary).  There 
are  64  current  Geostationary  Space  Station 
authorizations.  We  do  not  request  nor  collect 
aimual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

30.  Space  Stations  (Non-Geostationary). 
There  are  12  current  Non-Geostationary 
Space  Station  authorizations,  of  which  only 
three  systems  are  operational.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
the  number  of  non-geostationary  space 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 


31.  Direct  Broadcast  Satellites.  Because 
DBS  provides  subscription  services,  DBS  falls 
within  the  SBA-recognized  definition  of 
"Gable  and  Other  Pay  Television 
Services."**  This  definition  provides  that  a 
small  entity  is  one  with  $11.0  million  or  less 
in  annual  receipts.  *^  Currently,  there  are 
nine  d6S  authorizations,  though  there  are 
only  two  DBS  companies  in  operation  at  this 
time.  We  do  not  request  nor  collect  annual 
revenue  information  for  DBS  service,  and 
thus  are  unable  to  determine  the  number  of 
DBS  operators  that  would  constitute  a  small 
business  under  the  SBA  definition. 

Adass  Media  Services 

32.  Commercial  Radio  and  Television 
Services.  These  rules  and  policies  will  apply 
to  television  broadcasting  licensees  and  radio 
broadcasting  licensees.  *•  The  SBA  defines  a 
television  broadcasting  station  that  has  $10.5 
million  or  less  in  annual  receipts  as  a  small 
business,  s'  Television  broadcasting  stations 
consist  of  establishments  primarily  engaged 
in  broadcasting  visual  programs  by  television 
to  the  public,  except  cable  and  other  pay 
television  services.  *^  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  television  stations.  ^^ 
Also  included  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program 
materials.  ^  Separate  establishments 
primarily  engaged  in  producing  taped 
television  pro^^m  materials  are  classified 


"13  CFR  120.121,  SIC  code  4841. 

••13  CFR  121.201,  SIC  code  4841. 

•■While  we  tentatively  believe  that  the  SBA's 
definition  of  "small  business"  greatly  overstates  the 
number  of  radio  and  television  broadcast  stations 
that  are  small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of  the  proposals 
on  small  television  and  radio  stations,  for  purposes 
of  this  Notice  we  utilize  the  SBA's  definition  in 
determining  the  number  of  small  businesses  to 
which  the  proposed  rules  would  apply.  We  reserve 
the  right  to  adopt,  in  the  future,  a  more  suitable 
definition  of  "small  business"  as  applied  to  radio 
and  television  broadcast  stations  or  other  entities 
subject  to  the  proposed  rules  in  this  Notice,  and  to 
consider  further  the  issue  of  the  number  of  small 
entities  that  are  radio  and  television  broadcasters  or 
other  small  media  enfities.  See  Report  and  Order  in 
MM  Docket  No.  93-48  (Children's  Television 
Programming),  11  FCC  Red  16660.  10737-38  (1996), 
61  FR  43981  (Aug.  27,  1996),  citing  5  U.S.C.  601(3). 

"  13  CFR  121.201,  SIC  code  4833. 

^  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation.  Communications 
and  Utilities,  Establishment  and  Finn  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995)  [1992  Census, 
Series  UC92-S-1). 

•^  Id.:  see  Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  "Television  Broadcasting  Stations"  (SIC 
code  4833)  as: 

Estabhshments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
tnxiadcasting  and  which  produce  taped  television 
program  materials. 

o*  1992  Census,  Series  UC92-S-1,  at  Appendix  A- 
9. 


under  another  SIC  number.  ^=  There  were 
1,509  television  stations  operating  in  the 
nation  in  1992.  ^  That  number  has  remained 
fairly  constant  as  indicated  by  the 
approximately  1,616  operating  television 
broadcasting  stations  in  the  nation  as  of 
September  30,  1999.  s''  For  1992,98  the 
number  of  television  stations  that  produced 
less  than  $10.0  million  in  revenue  was  1,155 
establishments.  ^  Only  commercial  stations 
are  subject  to  regulatory  fees. 

33.  Additionally,  the  Small  Business 
Administration  defines  a  radio  broadcasting 
station  that  has  $5  million  or  less  in  annual 
receipts  as  a  small  business. '°°  A  radio 
broadcasting  station  is  an  establishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  public,  i"'  Included 
in  this  industry  are  commernial,  religious, 
educational,  and  other  radio  stations.  '"^ 
Radio  broadcasting  stations,  which  primarily 
are  engaged  in,  radio  broadcasting  and  which 
produce  radio  program  materials  are 
similarly  included  '°^  However,  radio 
stations  which  are  separate  establishments 
and  are  primarily  engaged  in  producing  radio 
program  material  are  classified  under  another 
SIC  number.  '°*  The  1992  Census  indicates 
that  96  percent  (5.861  of  6.127)  radio  station 
establishments  produced  less  than  $5  million 
in  revenue  in  1992  ""  Official  Commission 
records  indicate  that  11.334  individual  radio 
stations  were  operating  in  1992. '°®  As  of 
September  30,  1999.  Commission  records 
indicate  that  12,615  radio  stations  were 
operating,  of  which  7,832  were  FM 
stations. '°'  Only  commercial  stations  are 
subject  to  regulatory  fees. 

34.  Thus,  the  rules  may  affect 
approximately  1,616  full  power  television 
stations,  approximately  1 ,200  of  which  are 
considered  small  businesses.  '°* 


<»7d  ,  SIC  code  7812  (Motion  Picture  and  Video 
Tape  Production);  SIC  code  7922  (Theatrical 
Producers  and  Miscellaneous  Theatrical  Services) 
(producers  of  Uve  radio  and  television  programs). 

<»FCC  News  Release  No.  31327  (Jan.  13,  1993); 
1992  Census,  Series  UC92-S-1,  at  Appendix  A-9. 

"'FCC  News  Release,  "Broadcast  Station  Totals  as 
of  September  30.  1999." 

*•  A  census  to  determine  the  estimated  number  of 
Communications  establishments  is  performed  every 
-five  years,  in  years  ending  with  a  "2"  or  "7."  See 
1992  Census,  Series  UC92-S-1,  at  ID. 

''The  amount  of  SlO  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  S9,999,999  and  began  at 
$10,000,000.  No^category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

"» 1 3  CFR  1 21 .201 ,  SIC  code  4832. 

•oi  1992  Census,  Series  UC92-S-1,  at  Appendix 
A-9. 

'"'The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  estabUshment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

"» FCC  News  Release,  No.  31327  (Jan.  13,  1993). 

•<"  FCC  News  Release,  "Broadcast  Station  Totals 
as  of  September  30,  1999." 

">"  We  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  $10  million  for  1992  and 
apply  it  to  the  1997  total  of  1558  TV  stetions  to 
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Additionally,  these  rules  will  affect  some 
12,615  full  power  radio  stations, 
approximately  11,670  of  which  are  small 
businesses.  ^°^  These  estimates  may  overstate 
the  number  of  small  entities  because  the 
revenue  figures  on  which  they  are  based  do 
not  include  or  aggregate  revenues  from  non- 
television  or  non-radio  affiliated  compemies. 
There  are  also  2,194  low  power  television 
stations  (LPTV).  »">  Given  the  nature  of  this 
service,  we  will  presume  that  all  LPTV 
licensees  qualify  as  small  entities  under  the 
SBA  definition. 

Alternative  Classification  ol  bmall  Stations 

35.  An  alternative  way  to  classify  small 
radio  and  television  stations  is  by  number  of 
employees.  The  Commission  currently 
applies  a  standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  Rule  (EEO)  for 
broadcasting. '"  Thus,  radio  or  television 
stations  with  fewer  than  five  full-time 
employees  are  exempted  from  certain  EEO 
reporting  and  record  keeping 
requirements.  '»2  vve  estimate  that  the  total 
number  of  broadcast  stations  with  4  or  fewer 
employees  is  approximately  5,186,  of  which 
340  are  television  stations.  "3 

Auxiliary,  Special  Broadcast  and  Other 
Program  Distribution  Services 

36.  This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations)  or 
within  the  program  distribution  chain  (from 
a  remote  news  gathering  unit  back  to  the 
station).  The  Commission  has  not  developed 
a  definition  of  small  entities  applicable  to 
broadcast  auxiliary  licensees.  Therefore,  the 
applicable  definitions  of  small  entities  are 


arrive  at  1,200  stations  categorized  as  small 
businesses. 

"»  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12.088 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesses. 

""FCC  News  Release,  No.  7033  (Mar.  6,  1997). 

'"The  Commission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rules  was  adopted  prior  to  the  requirement  of 
approval  by  the  SBA  pursuant  to  section  3(a)  of  the 
Small  Business  Act.  15  U.S.C.  632(a),  as  amended 
by  section  222  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act  of  1992, 
Public  Law  102-366,  222(b)(1),  106  Stat.  999  (1992), 
as  further  amended  by  the  Small  Business 
Administration  Reauthorization  and  Amendments 
Act  of  1994,  Public  Law  103-403,  301.  108  Stat. 
4187  (1994).  However,  this  definition  was  adopted 
after  public  notice  and  the  opportunity  for 
comment.  See  Report  and  Order  in  Docket  No. 
18244,  23  FCC  2d  430  (1970),  35  FR  8925  ()un.  6, 
1970). 

'"See.  e.g..  47  CFR  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395  applies  to 
licensees  with  five  or  more  full-time  employees). 
See  also.  Review  of  the  Commission's  Broadcast 
and  Cable  Equal  Employment  Opportunity  Rules 
and  Policies  and  Termination  of  the  EEO ' 
Streamlining  Proceeding,  FCC  00-20,  released 
February  2,  2000  ["Review  of  EEO  Rules"). 

"3  See  Review  of  EEO  Rules,  Appendix  B,  Sec. 
C  [from  compilation  of  1997  Broadcast  Station 
Annual  Employment  Reports  (FCC  Form  395-B), 
Equal  Employment  Opportunity  Staff.  Mass  Media 
Bureau,  FCC). 


those,  noted  previously,  under  the  SBA  rules 
applicable  to  radio  broadcasting  stations  and 
television  broadcasting  stations. '  '* 

37.  There  are  currently  3,237  FM 
translators  and  boosters,  and  2,964  TV 
translators.'"  The  FCC  does  not  collect 
financial  information  on  any  broadcast 
facility,  and  the  Department  of  Commerce 
does  not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be  classified 
as  small  businesses  by  themselves.  We  also 
recognize  that  most  commercial  translators 
and  boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered  by 
the  revenue  definition  of  small  business 
entity  discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed  the 
SBA  maximum  to  be  designated  as  a  small 
business  (either  $5  million  for  a  radio  station 
or  $10.5  million  for  a  TV  station). 
Furthermore,  they  do  not  meet  the  Small 
Business  Act's  definition  of  a  "small  business 
concern"  because  they  are  not  independently 
owned  and  operated.'^* 

38.  Multipoint  Distribution  Seivice  (MDS). 
This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office,  similar 
to  that  provided  by  cable  television 
systems."^  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual  average 
gross  revenues  for  the  three  preceding  years 
not  in  excess  of  $40  million."^  This 
definition  of  a  small  entity  in  the  context  of 
MDS  auctions  has  been  approved  by  the 
SBA.  "3  These  stations  were  licensed  prior  to 
implementation  of  Section  309(j)  of  the 
Communications  Act  of  1934,  as  amended. '^o 
Licenses  for  new  MDS  facilities  are  now 
awarded  to  auction  winners  in  Basic  Trading 
Areas  (BTAs)  and  BTA-like  areas.'^'  The 
MDS  auctions  resulted  in  67  successful 
bidders  obtaining  licensing  opportunities  for 
493  BTAs.  Of  the  67  auction  wiimers,  61 
meet  the  definition  of  a  small  business.  There 
are  2,050  MDS  stations  currently  licensed. 
Thus,  we  conclude  that  there  are  1,634  MDS 
providers  that  are  small  businesses  as 
deemed  by  the  SBA  and  the  Commission's 
auction  rules.  It  is  estimated,  however,  that 
only  1,650  MDS  licensees  are  subject  to 


"«  13  CFR  121.201,  SIC  code  4832. 

"=  FCC  News  Release,  Broadcast  Station  Totals 
as  of  September  30,  1999,  No.  71831  (Jan.  21. 1997). 

"»15  U.S.C.  632. 

'"For  purposes  of  this  item.  MDS  includes  both 
the  single  channel  Multipoint  Distribution  Service 
(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS). 

"»47  CFR  1.2110  (a)(1). 

"^Amendment  of  Parts  21  and  74  of  the 
Commission 's  Rules  wth  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  section  309(1)  of  the 
Communications  Act— Competitive  Bidding,  10 
FCC  Red  9589  (1995),  60  FR  36524  (Jul.  17,  1995). 

""47  U.S.C.  309(j). 

'"  Id.  A  Basic  Trading  Area  (BTA)  is  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide,  123rd 
Edition,  pages  36-39. 


regulatory  fees,  and  the  number  which  are 
small  businesses  is  unknown. 

Wireless  and  Commercial  Mobile  Services 

39.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the  definition 
under  the  SBA  rules  applicable  to 
radiotelephone  (wireless)  companies.  This 
provides  that  a  small  entity  is  a 
radiotelephone  company  employing  no  more 
than  1,500  persons. '^^  According  to  the 
Bureau  of  the  Census,  only  twelve 
radiotelephone  firms  from  a  total  of  1,178 
such  firms  which  operated  during  1992  had 
1,000  or  more  employees. '^^  Therefore,  even 
if  all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note  that 
there  are  1,758  cellular  licenses:  however,  a 
cellular  licensee  may  owm  several  licenses.  In 
addition,  according  to  the  most  recent 
Telecommunications  Industry  Revenue  data, 
808  carriers  reported  that  they  were  engaged 
in  the  provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in  the 
data.'"  We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or  have 
more  than  1,500  employees,  amd  thus  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  808  small  cellular  service  carriers 
that  may  be  affected  by  the  proposed  rules, 
herein  adopted. 

40.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has  both 
Phase  I  and  Phase  II  licenses.  Phase  I 
licensing  was  conducted  by  lotteries  in  1992 
and  1993.  There  are  approximately  1,515 
such  non-nationwide  licensees  and  four 
nationwide  licensees  currently  authorized  to 
operate  in  the  220  MHz  band.  The 
Commission  has  not  developed  a  definition 
of  small  entities  specifically  applicable  to 
such  incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such  licensees  that 
are  small  businesses,  we  apply  the  definition 
under  the  SBA  rules  applicable  to 
Radiotelephone  Communications  companies. 
This  definition  provides  that  a  small  entity 

is  a  radiotelephone  company  employing  no 
more  than  1,500  persons.'^*  According  to  the 
Bureau  of  the  Census,  only  12  radiotelephone 
firms  out  of  a  total  of  1.178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.'^*  Therefore,  if  this  general  ratio 


>"  13  CFR  121.201,  SIC  code  4812. 

'"  1992  Census.  Series  UC92-S-1.  at  Table  5.  SIC 
code  4812. 

'*<  Trends  in  Telephone  Service.  Table  19.3 
(March  2000). 

'"13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  code  4812. 

'^*U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  5, 
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continues  in  1999  in  the  context  of  Phase  I 
220  MHz  licensees,  we  estimate  that  nearly 
all  such  licensees  are  small  businesses  under 
the  SBA's  definition. 

41.  220  MHz  Radio  Service— Phase  11 
Licensees.  The  Phase  D  220  MHz  service  is 
a  new  service,  and  is  subject  to  spectrum 
auctions.  In  the  220  MHz  Third  Report  and 
Order,  we  adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  their  eligibility  for 
special  provisions  such  as  bidding  credits 
and  installment  payments.'^'  We  have 
defined  a  small  business  as  an  entity  that, 
together  with  its  affiliates  and  controlling 
principals,  has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding  three 
years.  Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with  its 
affiliate  and  controlling  principals,  has 
average  gross  revenues  that  are  not  more  them 
$3  milbon  for  the  preceding  three  years. '^* 
The  SBA  has  approved  these  definitions. >^^ 
An  auction  of  Phase  II  licenses  commenced 
on  September  15,  1998,  and  closed  on 
October  22,  1998."°  Nine  hundred  and  eight 
(908)  licenses  were  auctioned  in  3  different- 
sized  geographic  areas:  three  nationwide 
licenses.  30  Regional  Economic  Area  Group 
Licenses,  and  875  Economic  Area  (ElA) 
Licenses.  Of  the  908  licenses  auctioned,  693 
were  sold.  Companies  claiming  small 
business  status  won:  one  of  the  Nationwide 
licenses,  67%  of  the  Regional  licenses,  and 
54%  of  the  ELA  licenses.  As  of  January  22, 
1999,  the  Commission  announced  that  it  was 
prepared  to  grant  654  of  the  Phase  II  licenses 
won  at  auction. '^^ 

42.  Private  and  Common  Carrier  Paging. 
The  Commission  has  adopted  a  two-tier 
definition  of  small  businesses  in  the  context 
of  auctioning  Ucenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier  Paging 
services.  A  small  business  will  be  defined  as 
either  (1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3  million, 
or  (2)  an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  calendar 
years  of  not  more  than  $15  million.  Because 
the  SBA  has  not  yet  approved  this  definition 
for  paging  services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no  more 
than  1,500  persons. '^^  At  present,  there  cire 
approximately  24,000  Private  Paging  licenses 
and  74,000  Common  Carrier  Paging  licenses. 


Employment  Size  of  Finns;  1992,  SIC  code  4812 
(issued  May  1995). 

'"  220  MHz  Third  Report  and  Order,  12  FCC  Red 
10943,  11068-70.  at  paragraphs  291-295  (1997). 

'"  220  MHz  Third  Report  and  Order,  12  FCC  Red 
at  11068-69.  paragraph  291. 

'"See  Letter  from  A.  Alvarez,  Administrator. 
SBA.  to  D.  Phythyon.  Chief.  Wireless 
Telecommunications  Bureau,  FCC  (Jan.  6, 1998). 

>»See  generally  Public  Notice,  "220  MHz  Service 
Auction  Closes,"  Report  No.  WT  98-36  (Wireless 
Telecom.  Bur.  Oct.  23, 1998). 

'"  Public  Notice,  "FCC  Announces  It  is  Prepared 
to  Grant  654  Phase  n  220  MHz  Ucenses  After  Final 
Payment  is  Made."  Report  No.  AUC-18-H.  DA  No. 
99-229  (Wireless  Telecom.  Bur.  )an.  22.  1999). 

'"  13  CFR  121.201.  SIC  code  4812, 


According  to  the  most  recent 
Telecommunications  Industry  Revenue  data, 
172  carriers  reported  that  they  were  engaged 
in  the  provision  of  either  paging  or  "other 
mobile"  services,  which  are  placed  together 
in  the  data.'^^  We  do  not  have  data 
specifying  the  number  of  these  carriers  that 
are  not  independently  owned  and  operated 
or  have  more  than  1,500  employees,  and  thus 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  paging 
carriers  that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1 72  small  paging  carriers  that  may 
be  affected  by  the  proposed  rules,  herein 
adopted.  We  estimate  that  the  majority  of 
private  and  common  carrier  paging  providers 
would  qualify  as  small  entities  under  the 
SBA  definition. 

43.  Mobile  Service  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers,  such  as 
paging  companies.  As  noted  above  in  the 
section  concerning  paging  service  carriers, 
the  closest  applicable  definition  under  the 
SBA  rules  is  that  for  radiotelephone 
(wireless)  companies. '^^  and  the  most  recent 
Telecommunications  Industry  Revenue  data 
shows  that  172  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
paging  or  "other  mobile"  services.'" 
Consequently,  we  estimate  that  there  are 
fewer  than  172  small  mobile  service  carriers 
that  may  be  affected  by  the  proposed  rules, 
herein  adopted. 

44.  Broadband  Personal  Communications 
Service  (PCS).  The  broadband  PCS  spectrum 
is  divided  into  six  frequency  blocks 
designated  A  through  F,  and  the  Commission 
has  held  auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years. '^*  For  Block  F, 
an  additional  classification  for  "very  small 
business"  was  added  and  is  defined  as  an 
entity  that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years. '^^  These  regulations  defining  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  have  been  approved  by  the  SBA."' 
No  small  businesses  within  the  SBA- 


'"  Trends  in  Telephone  Service,  Table  19.3 
(February  19, 1999). 

>«13  CFR  121.201.  SIC  code  4812. 

"*  Trends  in  Telephone  Service.  No.  7,744 
(released  )an.  14,  1997.) 

'■«  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap.  Report  and  Order,  FCC  96-278,  WT 
Docket  No.  96-59.  paragraphs  57-60  (released  Jun. 
24,  1996),  61  FR  33859  (Jul.  1.  1996):  see  also  47 
CFR  24.720(b). 

"'  See  Amendment  of  Parts  20  and  24  of  the 
Commission 's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Report  and  Order,  FCC  96-278.  WT 
Docket  No.  96-59,  paragraph  60  (1996).  61  FR 
33859  Qui.  1,1996). 

>«  See,  e.g..  Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253,  Fifth  Report  and  Order,  9  FCC 
Red  5532.  5581-84  (1994). 


approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total  of  93 
small  and  very  small  business  bidders  won 
approximately  40%  of  the  1,479  licenses  for 
Blocks  D,  E,  and  F.^^s  Based  on  this 
information,  we  conclude  that  the  number  of 
small  broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the  93 
qualifying  bidders  in  the  D,  E,  and  F  blocks, 
for  a  total  of  183  small  entity  PCS  providers 
as  defined  by  the  SBA  and  the  Commission's 
auction  rules. 

45.  Narrowband  PCS.  The  Commission  has 
auctioned  nationwide  and  regional  licenses 
for  narrowband  PCS.  There  are  1 1 
nationwide  and  30  regional  licensees  for 
narrowband  PCS  The  Commission  does  not 
have  sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone  companies.  At 
present,  there  have  been  no  auctions  held  for 
the  major  trading  area  (MTA)  and  basic 
trading  area  (BTA)  narrowband  PCS  licenses. 
The  Commission  anticipates  a  total  of  561 
MTA  licenses  and  2.958  BTA  licenses  will  be 
awarded  by  auction.  Such  auctions  have  not 
yet  been  scheduled,  however.  Given  that 
nearly  all  radiotelephone  companies  have  no 
more  than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assimie,  for 
purposes  of  this  IRFA,  that  all  of  the  licenses 
will  be  awarded  to  small  entities,  as  that  term 
is  defined  by  the  SBA. 

46.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a  definition  of 
small  entity  specific  to  the  Rural 
Radiotelephone  Service.'*"  A  significant 
subset  of  the  Rural  Radiotelephone  Service  is 
the  Basic  Exchange  Telephone  Radio  Systems 
(BETRS)."'  We  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies,  i.e., 
an  entity  employing  no  more  than  1 ,500 
persons.'*^  There  are  approximately  1.000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA's  definition. 

47.  Air-Ground  Radiotelephone  Service. 
The  Commission  has  not  adopted  a  definition 
of  small  entity  specific  to  the  Air-Ground 
Radiotelephone  Service.'*^  Accordingly,  we 
will  use  the  SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an  entity 
employing  no  more  than  1,500  persons.'** 
There  are  approximately  100  licensees  in  the 
Air-Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify  as 
small  under  the  SBA  definition. 

48.  Specialized  Mobile  Radio  (SMR).  The 
Commission  awards  bidding  credits  in 
auctions  for  geographic  area  800  MHz  and 


'  39  FCC  News,  Broadband  PCS,  D,  E  and  F  Block 
Auction  Closes,  No.  71744  (released  Jan.  14,  1997). 

'*°The  service  is  defined  in  §  22.99  of  the 
Commission's  Rules.  47  CFR  22.99. 

1*1  BETRS  is  defined  in  §§  22.757  and  22.759  of 
the  Commission's  Rules,  47  CFR  22.757  and  22.759. 

1"  13  CFR  121.201,  SIC  code  4812. 

•♦3  The  service  is  defined  in  §  22.99  of  the 
Commission's  Rules,  47  CFR  22.99. 

I"  13  CFR  121.201,  SIC  code  4812. 
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900  MHz  SMR  licenses  to  firms  that  had 
revenues  of  no  more  than  $15  million  in  each 
of  the  three  previous  calendar  years."'  In  the 
context  of  900  MHz  SMR.  this  regulation 
defining  "small  entity"  has  been  approved  by 
the  SBA:  approval  concerning  800  MHz  SMR 
IS  being  sought. 

49.  These  fees  apply  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how  many 
firms  provide  800  MHz  or  900  MHz 
geographic  area  SMR  service  pursuant  to 
extended  implementation  authorizations,  nor 
how  many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  million.  One 
firm  has  over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  IRFA.  that  all  of 
the  remaining  existing  extended 
implementation  authorizations  are  held  by 
small  entities,  as  that  term  is  defined  by  the 
SBA. 

50.  For  geographic  area  licenses  in  the  900 
MHz  SMR  band,  there  are  60  who  qualified 
as  small  entities.  For  the  800  MHz  SMR's,  38 
are  small  or  very  small  entities. 

51.  Private  Land  Mobile  Radio  (PLMBj. 
PLMR  systems  serve  an  essential  role  in  a 
range  of  industrial,  business,  land 
transportation,  and  public  safety  activities. 
These  radios  are  used  by  companies  of  all 
sizes  operating  in  all  U.S.  business 
categories.  The  Commission  has  not 
developed  a  definition  of  small  entity 
specifically  applicable  to  PLMR  licensees 
due  to  the  vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a  licensee  is 
a  small  business  as  defined  by  the  SBA,  each 
licensee  would  need  to  be  evaluated  within 
its  own  business  area. 

52.  The  Commission  is  unable  at  this  time 
to  estimate  the  number  of  small  businesses 
which  could  be  impacted  by  the  rules. 
However,  the  Commission's  1994  Annual 
Report  on  PLMRs  "^  indicates  that  at  the  end 
of  fiscal  year  1994  there  were  1,087,267 
licensees  operating  12,481,989  transmitters 
in  the  PLMR  bands  below  512  MHz.  Because 
any  entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the  rules 
in  this  context  could  potentially  impact  every 
small  business  in  the  United  States. 

53.  Amateur  Radio  Service.  We  estimate 
that  8,000  applicants  wrill  apply  for  vanity 
call  signs  in  FY  2000.  All  are  presumed  to 
be  individuals.  All  other  amateur  licensees 
are  exempt  from  payment  of  regulatory  fees. 

54.  Aviation  and  Marine  Radio  Service. 
Small  businesses  in  the  aviation  and  marine 
radio  services  use  a  marine  very  high 
frequency  (VHP)  radio,  any  type  of 
emergency  position  indicating  radio  beacon 
(EPIRB)  and/or  radar,  a  VHF  aircraft  radio, 
and/ or  any  type  of  emergency  locator 
transmitter  (ELT).  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  these  small 
businesses.  Therefore,  the  applicable 
definition  of  small  entity  is  the  definition 
under  the  SBA  rules  for  radiotelephone 
communications. "' 


55.  Most  applicants  for  recreational 
licenses  are  individuals.  Approximately 
581.000  ship  station  licensees  and  131,000 
aircraft  station  licensees  operate  domestically 
and  are  not  subject  to  the  radio  carriage 
requirements  of  any  statute  or  treaty. 
Therefore,  for  purposes  of  our  evaluations 
and  conclusions  in  this  IRFA,  we  estimate 
that  there  may  be  at  least  712,000  potential 
licensees  which  are  individuals  or  are  small 
entities,  as  that  term  is  defined  by  the  SBA. 
We  estimate,  however,  that  only  16,800  will 
be  subject  to  FY  2000  regulatory  fees. 

56.  Fixed  Microwave  Services.  Microwave 
services  include  common  carrier,'**  private- 
operational  fixed, 1*8  and  broadcast  auxiliary 
radio  services.' so  At  present,  there  are 
approximately  22,015  common  carrier  fixed 
licensees  and  61,670  private  operational- 
fixed  licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave  services. 
For  purposes  of  this  IRFA,  we  will  utilize  the 
SBA's  definition  applicable  to 
radiotelephone  companies — i.e.,  an  entity 
with  no  more  than  1,500  persons.'"  We 
estimate,  for  this  purpose,  that  all  of  the 
Fixed  Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would  qualify 
as  small  entities  under  the  SBA  definition  for 
radiotelephone  companies. 

57.  Public  Safety  Radio  Services.  Public 
Safety  radio  services  include  police,  fire, 
local  government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.'*^  There  are  a  total  of 


'"  47  CFR  90.814(b)(1). 

'**  Federal  Communications  Commission,  60th 
'nnual  Report,  Fiscal  Year  1994,  at  page  116. 
■*'  13  CFR  121.201,  SIC  code  4812. 


'««47  CFR  101  et  seq.  (formerly,  part  21  of  the 
Commission's  Rules). 

'♦"Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  CJperational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

'*"  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  Rules.  See 
47  CFR  74  et  seq.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  from 
the  studio  to  the  transmitter,  or  between  two  points 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
service  also  includes  mobile  TV  pickups,  which 
relay  signals  from  a  remote  location  back  to  the 
studio. 

"'  13  CFR  121.201,  SIC  4812. 

"^  With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  Subpart  B 
of  part  90  of  the  Commission's  Rules,  47  CFR  90.15 
through  90.27.  The  police  service  includes  26,608 
licensees  that  serve  state,  county,  and  municipal 
enforcement  through  telephony  (voice),  telegraphy 
(code)  and  teletype  and  facsimile  (printed  material). 
The  fire  radio  service  includes  22,677  licensees 
comprised  of  private  volunteer  or  professional  fire 
companies  as  well  as  units  under  governmental 
control.  The  local  government  service  that  is 
presently  comprised  of  40,512  licensees  that  are 
state,  county,  or  municipal  entities  that  use  the 
radio  for  official  purposes  not  covered  by  other 
pubhc  safety  services.  There  are  7.325  licensees 
within  the  forestry  service  which  is  comprised  of 
licensees  from  state  departments  of  conservation 
and  private  forest  organizations  who  set  up 
communications  networks  among  fire  lookout 


approximately  127,540  licensees  within  these 
services.  Governmental  entities  '^^  as  well  as 
private  businesses  comprise  the  licensees  for 
these  services.  As  indicated  supra  in 
paragraph  four  of  this  IRFA,  all  governmental 
entities  with  populations  of  less  than  50,000 
fall  within  the  definition  of  a  small  entity.'** 
All  licensees  in  this  category  are  exempt  from 
the  payment  of  regulatory  fees. 

58.  Personal  Radio  Services.  Personal  radio 
services  provide  short-range,  low  power 
radio  for  personal  communications,  radio 
signaling,  and  business  communications  not 
provided  for  in  other  services.  The  services 
include  the  citizen's  band  (CB)  radio  service, 
general  mobile  radio  service  (GMRS),  radio 
control  radio  service,  and  family  radio 
service  (FRS).'**  Inasmuch  as  the  CB,  GMRS, 
and  FRS  licensees  are  individuals,  no  small 
business  definition  applies  for  these  services. 
We  are  unable  at  this  time  to  estimate  the 
niunber  of  other  licensees  that  would  qualify 
as  small  under  the  SBA's  definition; 
however,  only  GMRS  licensees  are  subject  to 
regulatory  fees. 

59.  Offshore  Radiotelephone  Service.  This 
service  operates  on  several  UHF  TV 
broadcast  channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the  states 
bordering  the  Gulf  of  Mexico. '*«  At  present, 
there  are  approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that  would 
qualify  as  small  under  the  SBA's  definition 
for  radiotelephone  communications. 

60.  IVireiess  Communications  Services. 
This  service  can  be  used  for  fixed,  mobile, 
radiolocation  and  digital  audio  broadcasting 
satellite  uses.  The  Commission  defined 
"small  business"  for  the  wireless 
communications  services  (WCS)  auction  as 
an  entity  with  average  gross  revenues  of  $40 
million  for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity  with 
average  gross  revenues  of  $15  million  for 
each  of  the  three  preceding  years.  The 
Commission  auctioned  geographic  eu^a 


towers  and  ground  crews.  The  9,480  state  and  local 
governments  are  licensed  to  highway  maintenance 
service  provide  emergency  and  routine 
communications  to  aid  other  public  safety  services 
to  keep  main  roads  safe  for  vehicular  traffic.  The 
1 ,460  licensees  in  the  Emergency  Medical  Radio 
Service  (EMRS)  use  the  39  channels  allocated  to 
this  service  for  emergency  medical  service 
communications  related  to  the  delivery  of 
emergency  medical  treatment  47  CFR  90.15 
through  90.27.  The  19,478  licensees  in  the  special 
emergency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beech 
patrols,  establishments  in  isolated  areas, 
communications  standby  Cacilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33  through  90.55. 

'"47  CFR  1.1162. 

'M5U.S.C.  601(5). 

'"  Licensees  in  the  Citizens  Band  (CB)  Radio 
Service.  General  Mobile  Radio  Service  (GMRS), 
Radio  Control  (R/C)  Radio  Service  and  Family 
Radio  Service  (FRS)  are  governed  by  Subpart  D. 
Subpart  A,  Subpart  C,  and  Subpart  B,  respectively, 
of  part  95  of  the  Commission's  Rules.  47  CFR 
95.401  through  95.428:  95.1  through  95.181;  95.201 
through  95.225;  47  CFR  95.191  through  95.194. 

'••This  service  is  governed  by  subpart  I  of  part 
22  of  the  Commission's  Rules.  See  47  CFR  22.1001 
through  22.1037. 
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licenses  in  the  WCS  service.  In  the  auction, 
there  were  seven  winning  bidders  that 
qualified  as  very  small  business  entities,  and 
one  that  qualified  as  a  small  business  entity. 
We  conclude  that  the  number  of  geographic 
area  WCS  licensees  affected  includes  these 
eight  entities. 

FV  DeM.ription  of  Pri)|»'i  tf<t  Rnporting, 
Recordlkeeping  and  Other  Compliance 
Requirements 

61.  With  certain  exceptions,  the 
Commission's  Schedule  of  Regulatory  Fees 
applies  to  all  Commission  licensees  and 
regulatees.  Most  licensees  will  be  required  to 
count  the  number  of  licenses  or -call  signs 
authorized,  complete  and  submit  an  FCC 
Form  159  ("FCC  Remittance  Advice"),  and 
pay  a  regulatory  fee  based  on  the  number  of 
licenses  or  call  signs. ''^  Interstate  telephone 
service  providers  must  compute  their  annual 
regulatory  fee  based  on  their  interstate  and 
international  end-user  revenue  using 
information  they  eilready  supply  to  the 
Commission  in  compliance  with  the  Form 
499-A,  Telecommunications  Reporting 
Worksheet,  and  they  must  complete  and 
submit  the  FCC  Form  159.  Compliance  with 
the  fee  schedule  will  require  some  licensees 
to  tabulate  the  number  of  units  (e.g.,  cellular 
telephones,  pagers,  cable  TV  subscribers) 
they  have  in  service,  and  complete  and 
submit  an  FCC  Form  159.  Licensees 
ordinarily  will  keep  a  list  of  the  number  of 
units  they  have  in  service  as  part  of  their 
normal  business  practices.  No  additional 
outside  professional  skills  are  required  to 
complete  the  FCC  Form  159,  and  it  cjm  be 
completed  by  the  employees  responsible  for 
an  entity's  business  records. 

62.  Each  licensee  must  submit  the  FCC 
Form  159  to  the  Commission's  lockbox  bank 
after  computing  the  number  of  units  subject 

,  to  the  fee.  As  an  option,  licensees  are 
permitted  to  file  electronically  or  on 
computer  diskette  to  minimize  the  burden  of 
submitting  multiple  copies  of  the  FCC  Form 
159.  This  latter,  optional  procedure  may 
require  additional  technical  skills. 
Applicants  who  pay  smcdl  fees  in  advance 
may  supply  fee  information  as  part  of  their 
application  and  may  not  need  to  use  FCC 
Form  159. 

63.  Licensees  and  regulatees  are  advised 
that  failure  to  submit  the  required  regulatory 
fee  in  a  timely  manner  will  subject  the 
licensee  or  regulatee  to  a  late  pajfment  fee  of 
25  percent  in  addition  to  the  required  fee.^" 
Until  payment  is  received,  no  new  or 
pending  applications  will  be  processed,  and 
existing  authorizations  may  be  subject  to 
rescission. '^^  Further,  in  accordance  with  the 
Debt  Collection  Improvement  Act  of  1996, 


'"The  following  categories  are  exempt  from  the 
Commission's  Schedule  of  Regulatory  Fees: 
Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs]  and  operators  in  other  non- 
licensed  services  (e.g..  Personal  Radio,  part  15,  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  section  501(c)  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  payment  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  from 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 


tederaJ  agencies  may  bar  a  person  or  entity 
from  obtaining  a  federal  loan  or  loan 
insurance  guarantee  if  that  person  or  entity 
fails  to  pay  a  delinquent  debt  owed  to  any 
federal  agency.  ^^°  Nonpayment  of  regulatory 
fees  is  a  debt  owed  the  United  States 
pursuant  to  31  U.S.C.  3711  et  seq.,  and  the 
Debt  Collection  Improvement  Act  of  1996, 
Public  Law  194-134.  Appropriate 
enforcement  measures,  e.g.,  interest  as  well 
as  administrative  and  judicial  remedies,  may 
be  exercised  by  the  Commission.  Thus,  debts 
owed  to  the  Commission  may  result  in  a 
person  or  entity  being  denied  a  federal  loan 
or  loan  guarantee  pending  before  another 
federal  agency  imtil  such  obligations  are 
paid.'^' 

64.  The  Commission's  rules  currently 
provide  for  relief  in  exceptional 
circumstances.  Persons  or  entities  that 
believe  they  have  been  placed  in  the  wrong 
regulatory  fee  category  or  are  experiencing 
extraordinary  and  compelling  financial 
hardship,  upon  a  showing  that  such 
circumstances  override  the  public  interest  in 
reimbursing  the  Commission  for  its 
regulatory  costs,  may  request  a  waiver, 
reduction  or  deferment  of  payment  of  the 
regulatory  fee.'^^  However,  timely 
submission  of  the  required  regulatory  fee 
must  accompany  requests  for  waivers  or 
reductions.  This  will  avoid  any  late  payment 
penalty  if  the  request  is  denied.  The  fee  will 
be  refunded  if  the  request  is  granted.  In 
exceptional  and  compelling  instances  (where 
payment  of  the  regulatory  fee  along  with  the 
waiver  or  reduction  request  could  result  in 
reduction  of  service  to  a  community  or  other 
financial  hardship  to  the  licensee),  the 
Commission  will  accept  a  petition  to  defer 
payment  along  with  a  waiver  or  reduction 
request. 

V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  .alternatives  Considered 

65.  The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the  following 
four  alternatives:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification,  consolidation, 
or  simplification  of  compliance  or  reporting 
requirements  imder  the  rule  for  small 
entities;  (3)  the  use  of  performance,  rather 
than  design,  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  As  described  in  Section  IV 
of  this  IRFA,  supra,  we  have  created 
procedures  in  which  all  fee-filing  licensees 


auxiliary  stations  where  such  licenses  are  used  in 
conjunction  with  commonly  owned  non- 
commercial educational  stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  facilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  Is  not  licensed  to,  in  whole  or  in  part,  and 
does  not  have  common  ownership  with,  the 
licensee  of  a  commercial  broadcast  station;  (2)  does 
not  derive  income  from  advertising;  and  (3)  is 
dependent  on  subscriptions  or  contributions  from 
members  of  the  community  served  for  support. 
Receive  only  earth  station  permittees  are  exempt 


and  regulatees  use  a  single  form,  FCC  Form 
159,  and  have  described  in  plain  language 
the  general  filing  requirements.  We  have  also 
created  Attachment  F,  infra,  which  gives 
"Detailed  Guidance  on  Who  Must  Pay 
Regulatory  Fees."  Because  the  collection  of 
fees  is  statutory,  our  efforts  at  proposing 
alternatives  are  constrained  and,  throughout 
these  annual  fee  proceedings,  have  been 
largely  directed  toward  simplifying  the 
instructions  and  necessary  procedures  for  all 
filers.  We  have  sought  comment  on  other 
alternatives  that  might  simplify  our  fee 
procedures  or  otherwise  benefit  small 
entities,  while  remaining  consistent  with  our 
statutory  responsibilities  in  this  proceeding. 

66.  The  Omnibus  Consolidated  and 
Emergency  Supplemental  Appropriations  Act 
for  FY  1999.  Public  Law  105-277  requires  the 
Commission  to  revise  its  Schedule  of 
Regulatory  Fees  in  order  to  recover  the 
amount  of  regulatory  fees  that  Congress, 
pursuant  to  section  9(a)  of  the 
Commimications  Act.  as  amended,  has 
required  the  Commission  to  collect  for  Fiscal 
Year  (FY)  2000.  >63  As  noted,  we  have  sought 
comment  on  the  proposed  methodology  for 
implementing  these  statutory  requirements 
and  any  other  potential  impact  of  these 
proposals  on  small  entities. 

67.  With  the  use  of  actual  cost  accounting 
data  for  computation  of  regulatory  fees,  we 
found  that  some  fees  which  were  very  small 
in  previous  years  would  have  increased 
dramatically.  The  methodology  we  are 
adopting  in  this  Report  and  Order  minimizes 
this  impact  by  limiting  the  amount  of 
increase  and  shifting  costs  to  other  services, 
which,  for  the  most  part,  are  larger  entities. 

68.  Several  categories  of  licensees  and 
regulatees  are  exempt  from  payment  of 
regulatory  fees.  See,  e.g.,  footnote  149,  supra, 
and  Attachment  F  of  the  Report  and  Order, 
infrn. 

Report  to  Small  Business  Administration: 
The  Conunission  will  send  a  copy  of  this 
Repot  t  and  Order,  including  a  copy  of  the 
final  certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Ttie  certification  will  also  be 
published  in  the  Federal  Register  pursuant  to 
5  U.S.C.  605(b). 

Report  to  Congress:  The  Commission  shall 
include  a  copy  of  this  Final  Regulatory 
Flexibility  Analysis,  along  with  this  Report 
and  Order,  including  a  copy  of  the  final 
certification,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  A  copy  of  this  FRFA  (or 
summary  thereof)  will  also  be  published  in 
the  Federal  Register,  along  with  this  Report 
and  Order. 


from  payment  of  regulatory  fees.  A  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due,  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 

'"47CFRl.n64(a). 

'"159  47  CFR  1.1164(c). 

'■oPubUc  Law  104-134, 110  Stet.  1321  (1996). 

'•'  31  U.S.C.  7701(c)(2)(B). 

'"47  CFR  1.1166. 

'•'47  U.S.C.  159(a). 
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I  j  SOURCES  OF  P\  Y  MENT  UNIT  ESTIMATES  FOR  FY  2000 

In  order  to  calculate  individual  service  fees  for  FY  2000.  we  adjusted  FY  1999  payment  unites  for  each  service  to  more  accurately 
reflect  expected  FY  2000  payment  liabilities.  We  obtained  our  updated  estimates  through  a  variety  of  means.  For  example,  we  used 
Commission  licensee  data  bases,  actual  prior  year  payment  records  and  industry  and  trade  association  projections  when  available. 
We  tried  to  obtain  verification  for  these  estimates  from  multiple  sources  and,  in  all  cases,  we  compared  FY  2000  estimates  with 
actual  FY  1999  payment  units  to  ensure  that  our  revised  estimates  were  reasonable.  Where  appropriate,  we  adjusted  and/or  rounded 
our  final  estimates  to  take  into  consideration  the  fact  that  certain  variables  that  impact  on  the  number  of  payment  units  cannot 
yet  be  estimated  exactly.  These  include  an  unknovra  number  of  waivers  and/or  exemptions  that  may  occur  in  FY  2000  and  the 
fact  that,  in  many  services,  the  number  of  actual  licensees  or  staUon  operators  fluctuates  from  time  to  time  due  to  economic,  technical 
or  other  reasons.  Therefore,  when  we  note,  for  example,  that  our  estimated  FY  2000  payment  units  are  based  on  FY  1999  actual 
payment  units,  it  does  not  necessarily  mean  that  our  FY  2000  projection  is  exactly  the  same  number  as  FY  1999.  It  means  that 
we  have  either  rounded  the  FY  2000  number  or  adjusted  it  slightly  to  account  for  these  variables. 
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\!1.(i  hrtUTi!    H 


i-  i  ir    '     S  i  !■  (  .  t  I H  1 


sol  R<   f  S(»F   P^V  M^^^   !  MT  fSTIVtA  !fs 


Und  Mobile  (All).  Microwave.  218-219  MHz" 
Marine  (Ship  &  Coast).  Aviation  (Aircraft  & 
Ground).  GMRS.  Amateur  Vanity  Call  Signs, 

rximestic  Public  Fixed 


MRS  Mobile  Services 


MR--  sif^sai.n,;  ^e,'"vices 


Based  on  Wireless  Telecommunications  i.^cau  !  WTB)  projeaions  of  new  applications  and  renewals 
taking  into  consideration  existing  Commission  liccri^e e  jata  oases.  Aviation  (Aircraft)  and  Marine 
(Ship)  estimates  have  -v.:-  aji^sica  uj  uixc  mto  consideration  the  licensing  of  portions  of  ihese 

serv  ■,_€'.    T  i  .  ■■■jp'.nr-'   ■'.risjs 


Basro   .r,  njutr.  -^iirnaics    ;  lir-  ^«.t^  ricrween  FV  1999  and  FY  2(X)0  and  Wireless 

Tele. ;m!ii..nu<ii], 'lis  Hiirrai,  anMeaiom,  j'.  nc*  appiiwilionj  a.,;  average  number  of  mobile  units 
associated  with  ra^^h  appiitaimn 


Based  Ofi    i.!i."-r'.  fsumaic     '  he  numfx-f  of  units  in  operation. 


\M  f  VI  .k.iiju.  ^laiions 


Hf  '-  >-- •   '  jic-  :sion  Stations 


•\.M.fM''"-   ..  on^irjcii"!.  ^crmits 


!  P"^*    "  -arsiai.ifs  axio  Boosicri 


*,ax  ,  ..If  Iff. 


Mi's  MMDS 


i^:c  v.-.icrru  ^clay  Service  (CARS) 


icie  Television  System  Subscribers 


inicnxaie  \  -^epnone  Service  Providers 


■"  ar*  ^  ■-  ■:  .i '     "  c 


^p«cc  Stations  (GSOs  ft  NGSOs) 


inte!-,j;„  'J   Hearer  Circuits 


Bascij  on  a^Iua;  H'  i^'W  pavmcnt  anib 


Baseo 


^csu.^:  '  '•    '  -^^  pavmc nt  unit 


Basco   ^r:  acuiil  FY  1999  pavmeni  ..in,-^-, 


i 


BiaoiofimMiMy^   I9W  pavmcni  urnli. 


HitM-j    I    A  :rric%s  '  cicci'mmuni^aiions  Burrau  '  V^ 'H  '  r>rneci.  "■ 


international  HF  Broadcast  Stations.  International 

!^L;^   ..  ■  «r  ;  HaJio  Service 


Based  on  actual  FY  1999  p.!v  ^rn 


Based  on  actual  FY  1  »•  na 


snicn:  .jniQ; 


Based  on     ^l^'If   ..--»■  ,--  Hurcatj  a/u;  ndustn  -rsiiniaics  of  subscribership. 


Based  on  actual  FY  IW<5  nicrs;ait   cv;nue-  iss.    :a:;o  *  ••  ^'if     clecommunicaiions  Reporting 
Worksheet,  adjusted  to  talic  into  considerauon  FY  2000  revenue  growth  in  this  industry  as  esiin«aied 
by  the  Common  Carrier  Bureau. 


Based  on  actual  FY  1 999  payment  units 


Based  on  International  Bureau  lioeaiee  data  bases. 


Based  on  actual  FY  1999  payment  units 


Based  on  actual  FY  1999  payment  units. 


'"^  Fne  'Aireiess  1  cieLommunications  Bureau's  staff  advises  that  the>.  J*  not  dr.ticipate  reteivnii  ar.v  iprncations  for 
218-2iy  MHz  itormeri>  IVDS)  in  FY  2000. 
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Allarhmrnl  C 


CALCULATION  OF  REVENUE  REQUIREMENTS  AND  PRO-RATA  FEES 


P  •*  '..  m  »^jorv 

^-   :yric  ^iv"-^*^;  jnni 

Pro-R»l»d  Rrvanuc 

1 

Rounded  Hew 

FY  2000 
Ragutatory  Fa* 

Eipacted 
Pf2000 
Ravanu* 

PLMRS  lEjiuutivT  Liu 

3  800 

13 

5 

247.000                           23^406 

13 

23B.4M 

Microwave 

6.2SC 

13 

10 

812.500                           787  52' 

13 

787.S2S 

218-219  MHz  (Formerv  IVDS) 

c 

13 

10 

t 

C 

0                 ol 

Manne(Snipl 

6.300 

7 

10 

441  OOC 

42"  444 

7 

427  444] 

GMRS/PLMRS  (SnarM  L'v^ 

59  000 

7 

5 

2065  OOC 

2  001  526 

7 

2W1.52( 

A,iatior  -Arxraft) 

3300 

7 

10 

231,000 

223869 

7 

223.a89i| 

Manne  (Coast) 

1.500 

7 

5 

52  500 

50  886 

7 

S0  886| 

AviMnn  (Grcxjnd) 

1750 

7 

5 

61.250 

59  367 

7 

59  367 

Amaieut  Vanity  Call  Signt 

8.000 

1  4 

10 

112.000 

108  557 

1  4 

112.000 

AM  Clau  A 

72 

1  942 

139  824 

135  526 

1875 

135.00C 

AM  Class  B 

1  155 

1491 

1722.105 

1  669  171 

1  450 

1  674  750 

AM  Class  C 

806 

738 

594  828 

576  544 

715 

576  290 

AM  Class  D 

2001 

970 

1940  970 

1  881  308 

940 

1880  940 

2656 

1491 

3.960.096 

3838370 

1  445 

3  8S1200 

FM  Classes  B  C.  CI  S  C2 
— . 

2555 

1.942 

4961.810 

4  809.293 

1  675 

4  790625 

AM  Coostajdion  Pennrts 

60 

260 

15.600 

15  120 

250 

15000| 

FM  Constrixrtion  Parmits 

341 

780 

265.980 

257  804 

755 

257  455 

SaialMe  TV 

70 

1.300 

91.000 

88  203 

1  250 

87  500 

SatwIiM  TV  Corwtruaion  Pamiit 

4 

460 

1  840 

'  783 

445 

1780 

44 

41225 

1813900 

1.758  144 

39.950 

1.757  800 

.■i.r   ■,.,..(.,5   ,,.25 

54 

34  325 

1.8S3.S50 

1.796.575 

S3.275 

1796.8SC 

,  --•'    va  >p  V  ,*:.  - 

67 

23.475 

1572.825 

1.524  479 

22.750 

1.S24JS0 

115 

13.150 

1.512.250 

1465  766 

12750 

1486.2SC 

,  Mt    -,  j.-^  •  ,   ^  ^3  if„j 

3  400 

663.000 

642.621 

3300 

643  SOO 

VHF  Contiructnn  Pamvns 

19 

2.7751 

52  725 

61  104 

27X 

"" 

^ 

1.088.500 

1.055.041 

15.075 

1  OSS  250 

75 

11.775 

883.125 

855  979 

11425 

856  875 

UHF  Marxals  26-5C 

-— _ . 

102 

7.300 

744  600 

721.712 

7.075 

72i.esc| 

1 _..^ 

4> 

643  800 

624.011 

4225 

625  300 

■HT  w^"  a^">-'"L  Wa'"*-*'^ 

163j 

1  175 

1 

191.525 

185.638 

1  150 

187  450 

■^. -.-^ . ^ _ 

.*.*. 

268.700 

261  410 

2800 

260  400 

1    ''■"""'*' 

22.500 

12 

1 

270.000 

261.701 

12 

261.701 
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1                                          -«*  ..»teg.;.'v 

;rr=::::.'-::=^--, ,  is  .  ..a'...:;!  JJ,   ■■  'T;ar.:j 

time* 
FY  KIW  «^»» 

um*8           ■   .M)u«MI  Cofnpu1*<] 

Pro  Rate<3  Revenue 

R*«ul«ary  F«* 

E»peclec 
Rvvcnu* 

rtsr-^--  --«   -■'   ^ '■.:,.>, ■^■■. 

s 

520 

:  -T 

2,520 

505 

2  525 

'           ■■"-,  "  ■'■«i;*-':w's.^..«i*'tf--^ 

Z710 

290 

'85,900 

761  743 

280 

758  800 

-P 

1,687 

55 

92.785 

89  933 

53 

8S933 

;j        ic,«  V.  v*ms 

66,690.0GO 

048 

1 

3Z011.200 

31  027  233 

0  47 

31,027,233 

74.124.5Se.460 

000121 

1                                       -■•  i  ■  ,    -.JO 

86  670419 

000117 

86670419 

1 

86.000  000 

032 

1              i                    *:  240.000 

25  433  429 

030 

25  433,429  1 

1            "M<^   -    V^fS.;.^---',     .-.e'  ■■■    -^ 

38.900.000 

004 

i56  ;oc 

'  508,171 

004 

1  506  171 

1 

y--/--.  VM':S-,  v:^' 

3.036 

285 

1                               ■^.-  :^' 

338  663 

275 

834  900 

'-■tsr-^ri/'a'  T^^.*-'  Ctrcuta 

595614 

7 

1                             a  ■  -,',  .'■» 

4041,141 

7 

4,041,141 

i^rwa'"  ■  -a    -■  iC:----       ;^ 

3 

410 

1 

1.230 

1  192 

395 

1,185 

^arr  Swtions 

2.879 

180 

1 

482,220 

467  397 

175 

468,825 

Space  Siaoons  (Geostationary) 

635 

130.550 

201,125 

6,010,513 

94  650 

6,010,275 
{ 

Space  Stations  (Norv-geostaoonary) 

3 

180.800 

1 

542,400 

525  728 

175,250 

525.750|| 

1 

191.644.821 

185,754,000 

•»'  -V:.  s;3 
II 

'»— —              -..-^        -.«.*.-„rf.     ..-._;        <^"1«,K 

185.754  000 

185  754  000 

"■    "^  -•-■31 

1                   Dtffaranca 

5BB0  831 

0 

(243)j 

i 

0969261778  factor  ^iptMd 
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Attachment  D 


FY  2000  SCHEDULE  OF  REGULATORY  FEE 


r 


Fee  Category 


» 


PLMRS  iper  iicensei  (Exclusive  Use)  (47  CFR  part  90! 


Microwave  iper  license)  Ul  CFR  part  lOli 


218-219  MHz  (Formeny  Interactive  Video  Data  Service*  iper  license*  IA7  C^R  car*  95) 


Marine  iShip)  (per  station)  (47  CFR  part  80) 


Marine  (Coast)  (per  license)  (47  CFR  part  80) 


General  Mobile  Radio  Service  iper  license)  (47  CFR  part  95) 


PLMRS  (Shared  Use)  iper  license)  (47  CFR  part  90i 


Aviation  (Aircraft)  (per  station)  i47  CFR  part  87) 


Aviation  (Ground)  (per  license)  (47  CFR  part  87) 


Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 


CMRS  Mobile  Services  iper  unit)  (47  CFR  parts  20  22,  24.  2'  80  and  90* 


CMRS  Messaging  Services  (per  unit)  (47  CFR  parts  20,  22,  24  ana  90) 


I 


-Muttipomt  Distribution  Services  (Includes  MMDS  &  LMDS^per  call  sign]  1,47  CFR  pa.rts  21 


Annual 
Regulatory 
Fee 
{  U.S.  $•$) 


1.40 


.30 


.04 


275 


445Mb 
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Fee  Category 

Annual 

Reguiatc^v 

( u.s.rs) 

and  101) 

1  AM  Radio  Constn-.c^o'^  Cef-M'-i 

250 

'  FM  Radio  Construction  Oe^"--'s 
,1 

755 

TV  4''  CFR  oa'i  "*3'  V'-T  "ommerrla" 

Markets  1-10 

39  950 

Markets  ■li-25 

33  2^5 

Markets  2$-50 

22,750 

Markets  51-100 

',2  750 

Remammg  Ma-f>et^ 

3  300 

Constructior  Cpr-  -j 

2 -CO 

TV  ^4-'  Ci^R  pa^  "3'  ^J.^^'  "onmercia' 

Markets  1-10 

•15  575 

Markets  11-25 

11,425 
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Fee  Category 


Ma-ifets  26- 5G 


MarKets  5-100 


Remaining  Marxets 


Construction  Permrts 


Satellite  Television  Stations  iAIi  Markets) 


Construction  pp'f^its  •  Satellite  'elevision  Stations 


Low  Power  Tv  TV/FM  Translators  &  Boosters  (47  C'R  part  741 


Broadcast  Auxiliary  47  CFR  part  "'4! 


CARS  (47  CFR  part  78) 


Cable  Television  Systems  f per  subscnber)  (47  CFf!  part  '6  ■ 


Interstate  Telephone  Service  Provniers  (per  revenue  ooliar) 


Earth  Stations  (47  CFR  part  25^ 


Space  St3t»ons  (per  operational  station  m  geostationary  orbrt!  (47  CFR  oar  25  a^o 


Annual 
Regulatory 
Fee 
(  U.S.  $'s) 


7.075 


4.225 


j.150 


2,800 


1,250 


445 


280 


12 


53 


.47 


.00117 


175 


44597 


44598 
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1 

Fee  Categof7 

Annual 

Regulatory 

Fee 

(  U.S.  $'s) 

includes  Direct  Broadcast  Satellite  Service  (per  operational  station)  (47  CFR  part  ■'00 

94550 

Space  Stations  (per  operational  system  in  non-geostationary  ortjrt)  (47  CFR  part  25; 

175,250 

i  international  Bearer  Circuits  (per  active  64KB  circuit) 

7 

Intemationai  Public  Fsxed  ;per  call  signi  147  CFR  part  23; 

395 

Internatiorai  ;HF.  Broadcast  4^  CFR  part  "3 

505 

,fe 


Federal  Register/ Vol.  65,  .\u.   136.  luesday,  July  18,  2000/Rules  and  Regulations  44 -.9< 


RADIO  STATION  F 

iEGULATORv 

FEES 

Population 

Servea 



AM  Glass  A 

AM  Class  6 

AM  Class  C 

AM  Class  D 

FM  Classes 
A,  B1  &  C3 

FM  Classes 
B,C,C14C2 

<=20,000 

400 

300 

200 

250 

300 

400 

20,001  .  50.000 

800 

625 

300 

425 

625 

800 

50  001  ■  125.000 

1,325                850 

425 

650 

850 

1,325 

125.001    400.000 

1 

1,950               '.350 

525 

775 

1,350 

1.950 

•iOOOO'  ■  1  000,000 

2,725 

2,200 

•  200 

1,450 

2,200 

2,725 

>1, 000. 000 

-  _.  

4,375 

3,575 

1,725 

?,??5 

3,575 

4,375 
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Attachment  E 


COMPARISON    BETWEEN    FY    1999    &    FY    2000 


PROPOSED    &    FINAL    REGULATORY    FEES 


Fee  Category 

Weguiatory 
FY  1999 

»<PRM 
Proposed 

Fm 
FY  2000 

Annual 

Regulatory 

Fee 

FY  2000 

PLMRS  fper  license^  fExdusive  Usel  (4'  CFR  part  90) 

13 

13 

13 

Microwave  iper  iicense)  (47  CFR  part  101) 

13 

13 

13 

218-219  MHz  (Formei'Vy  interactive  Video  Data  Service'  iper 
iicensei  !47  CFR  part  95' 

13 

13 

13 

Marine  ,Snip'  -oe'  staticr     4"  CFR  part  80 

7 

7 

Marine  (Coasti  (pe--  license!  '47  CFR  part  50) 

'     7 

7 

Genera!  Mobile  fladio  Service  iper  license;  (47  CFR  part  95) 

7 

7 

PLMRS  (Shared  Usej  <4'  C^R  part  90) 
1 

7v 

7 

Ay  ation  (Aircraft:    pe--  station'  ^S"  C^R  part  8' 

7 

7 

AviatiorrtGround^  fper  license*  f4'^  CFR  part  87) 

7 

7 

Amateur  vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 

1^ 

1.40 

1.40 
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Fee  Category 

Annual 

Reoutafory 

Fm 

FY  1999 

NPRM 

Proposed 

Fee 

FY  2000 

Annual 

Regulatory 

Fee 

FY  2000 

i 

CMRS  Mobile  Services  (per  unit)  »47  CFR  parts  20^  22,  24,  27, 
80  and  90) 

.32 

.31 

.30 

CMRS  Messaging  Services  (per  unit]  (4T  CFR  parts  2C   22    24 
and  90) 

.04 

.04 

.04 

Multipoint  Distribution  S'rvices  (Includes  MMDS  and 
LMDSliper  call  signi  (4?  CFR  part  21  and  101) 

285 

275 

275 

AM   Construction    Permits 

260 

250 

250 

FM  Construction  Permits 

'80 

755 

755 

jy  1,47  CFR  part  73j  VHF  Commercial 

Markets  1-10 

41,225 

39950 

39,950 

Markets  11-25 

34,325 

33,275 

33,275 

Markets  26-50 

23,475 

22,750 

22,750 

Markets  51-100 

13,150 

12,750 

12,750 

Remaining  Markets 

3,400 

3,300 

3,300 

Construction  Permits 

2,775 

2,700 

2,700 

TV  (47  CFR  part  73!  UHF  Commercial 
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Fee  Category 

Annual 
Regulatory 

F»  1999 

r 

NPRW 

Proposed 

t"^'  2CCC 

Annual          1 
Reguiatorv 
Fee 
FY  2000 

Markets  1-10 

15,550 

15,075 

15,075 

Markets  11-25 

11,775 

11,425 

11,425 

Markets  26-50 

7.300 

7.075 

'  075 

Markets  51  100 

4,350 

4,225 

4.225 

i 

Remaining  Markets 

M75 

1.150 

1  150 

Construction  Permits 

2,900 

2.800 

2.800 

Satellite  Television  Stations   (All  Markets- 

1.300 

1.250 

1.250 

Construction  Permits  -  Satellite  Television  Stations 

460 

445 

445 

Low  Power  T\'   rv'^M  Translators  &  Boosters  f4'  CFR  part 
74; 

290 

280 

280 

Broadcast  Auxiliary  (47  CFR  part  74) 

12 

12 

12 

CARS  (47  CFR  part  78 1 

55 

53 

53 

Earth  Stations  i47  CPR  part  25) 

180 

175 

175 

Cable  Television  Systems  .pef  subscriber;!  '4"  CPR  part  ?6t 

M 

.47 

.47 

interstate  Telephone  Service  *^roviders  jper  revenue  dollar) 

00121 

00117 

.00117 

Space  Stations  (per  operationai  station  m  geostationary  orbit) 

1 
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Fee  Category 


(47  CFR  part  25)  also  includes  Direct  Broadcast  Satellite 
Service  (per  operational  station!  (  47  CFR  part  100) 


Annual 
Regulatory 

FY  1999 


130,550 


Space  Stations  (per  operational  system  in  non-geostationary  ^  8G  300 

orbit)  (47  CFR  part  25) 


International  Bearer  Circufts  {per  active  S4KB  circuit) 


International  Public  Fixed  (per  call  sign)  (47  CFR  part  23) 


International  (HF)  Broadcast  (47  CFR  part  73) 


NPRM 
Proposed 

Fm 
FY  2000 


94.650 


175,250 


410 


395 


520 


505 


?                                                    i^ '999  RADIO  STATION  REGUlA'DP^  rpfc 

Population 

Servec 

AM  Class  A 

AM  Clan  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A,  B1  &  03 

FM  ClassM 
B.  C,  C1  &  C2 

020,600 

430                325 

225 

275 

325 

430 

20,001  ■  50,000 

825 

650 

325 

450 

650 

825 

50.00'     '25  0OC 

1,350 

875 

450 

675 

875 

1.350 

125,001  -  400,000 

2,000 

1,400 

675 

825 

1,400 

2,000 

400  00''    1  000  OOC 

2T5C 

2  25C 

•  2f^- 

M)0 

2,250 

2.750 

>•  aoo  500 

4,400             3,600 1             1.750            7,750 

3,600 

4,400 

Annual 

Regulatory 

Fee 

FY  2000 


94,650 


175,250 


395 


505 


44604 


Federal  Kei^ister    Vol.  65,  No.  138 /Tuesday,  July  18.  2000 /Rules  and  Regulations 


R  ?00C'  RADIO  STATION  REGULATORY  FEES 

(Progosea  ana  Final) 

Population      . 

AM  Class  A  '  4H  Ciass  B 

AM  Class  C 

AM  Ciass  C  '   t^¥  C'asses  '    PM  Classes 

S«rva<l 

A.B1&C3 

B,C.C14C2 

<s20.0O0 

400 

300 

200 

250 

300 

400 

20  a<!'   50  m 

aoo 

S2S 

300 

425 

625 

800 

50.001-125.000 

1.325 

850 

425 

650 

850 

1.325 

125,001  -  400.000 

1,950 

1,350 

025 

775 

1,350 

1.950 

4N,M1- 1.000,000 

2.725 

2,200 

1,200 

1.450 

2.200 

2,725 

>1,000,0M 

4.375 

3,575 

1,725 

2,225 

3,575 

4,375 

Attd.  nnu'iit  F — Detailed  Guidance  on  Who 
Muiit  Pdv  Regulatory  Fees 

1.  The  guidelines  below  provide  an 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of  Regulatory 
Fees  in  section  9  (g)  of  the  Communications 
Act.>6s  as  modified  in  the  instant  Report  and 
Order.  Where  regulatory  fee  categories  need 
interpretation  or  clarification,  we  have  relied 
on  the  legislative  history  of  section  9.  our 
own  experience  in  establishing  juid 
regulating  the  Schedule  of  Regulatory  Fees 
for  Fiscal  Years  (FY)  1994. 1995. 1996. 1997. 
1998  and  1999  and  the  services  subject  to  the 
fee  schedule.  The  categories  and  amounts  set 
out  in  the  schedule  have  been  modified  to 
reflect  changes  in  the  number  of  payment 
units,  additions  and  changes  in  the  services 
subject  to  the  fee  requirement  and  the 
benefits  derived  from  the  Commission's 
regulatory  activities,  and  to  simplify  the 
structure  of  the  schedule.  The  schedule  may 
be  similarly  modified  or  adjusted  in  future 
years  to  reflect  changes  in  the  Commission's 
budget  and  in  the  services  regulated  by  the 
Commission.'** 

2.  Exemptions.  Governments  and  nonprofit 
entities  are  exempt  from  paying  regulatory 
fees  and  should  not  submit  payment.  A 
nonprofit  entity  is  required  to  have  on  file 
with  the  Commission  an  IRS  Determination 
Letter  documenting  that  it  is  exempt  from 
taxes  under  section  501  of  the  Internal 
Revenue  Code  or  the  certification  of  a 
governmental  authority  attesting  to  its 
nonprofit  status.  In  instances  where  the  IRS 
Determination  Letter  or  the  letter  of 
certification  from  a  governmental  authority 
attesting  to  its  nonprofit  status  is  not 
sufficiently  current,  the  nonprofit  entity  may 
be  asked  to  submit  more  current 
documentation.  The  governmental  exemption 
applies  even  where  the  government-owned  or 
community-owned  facility  is  in  competition 
with  a  commercial  operation.  Other  specific 


exemptions  aie  discussed  below  in  the 
descriptions  of  other  particular  service 
categories. 

1.  Private  Wireless  Radio  Services 

3.  Two  levels  of  statutory  fees  were 
established  for  the  Private  Wireless  Radio 
Services — exclusive  use  services  emd  shared 
use  services.  Thus,  licensees  who  generally 
receive  a  higher  quality  communication 
channel  due  to  exclusive  or  lightly  shared 
frequency  assignments  will  pay  a  higher  fee 
than  those  who  share  marginal  quality 
assignments.  This  dichotomy  is  consistent 
with  the  directive  of  section  9,  that  the 
regulatory  fees  reflect  the  benefits  provided 
to  the  licensees.'*'  In  addition,  because  of 
the  generally  small  amount  of  the  fees 
assessed  against  Private  Wireless  Radio 
Service  licensees,  applicants  for  new  licenses 
and  reinstatements  and  for  renewal  of 
existing  licenses  are  required  to  pay  a 
regulatory  fee  covering  the  entire  license 
term,  with  only  a  percentage  of  all  licensees 
paying  a  regulatory  fee  in  any  one  year. 
Applications  for  modification  or  assignment 
of  existing  authorizations  do  not  require  the 
payment  of  regulatory  fees.  The  expiration 
date  of  those  authorizations  will  reflect  only 
the  unexpired  term  of  the  underlying  license 
rather  than  a  new  license  term. 

a.  Exclusive  Use  Services 

4.  Private  Land  Mobile  Radio  Services 
(PLMRSj  (Exclusive  Use):  Regulatees  in  this 
category  include  those  authorized  under  part 
90  of  the  Commission's  Rules  to  provide 
limited  access  Wireless  Radio  service  that 
allows  high  quality  voice  or  digital 
communications  between  vehicles  or  to  fixed 
stations  to  further  the  business  activities  of 
the  licensee.  These  services,  using  the  220- 
222  MHz  band  and  frequencies  at  470  MHz 
and  above,  may  be  offered  on  a  private  carrier 
basis  in  the  Specialized  Mobile  Radio 


Services  (SMRS).'**  For  FY  2000,  PMRS 
licensees  will  pay  a  $13  annual  regulatory  fee 
per  license,  payable  for  an  entire  five  or  ten 
year  license  term  at  the  time  of  application 
for  a  new.  renewal,  or  reinstatement 
license.'*^  The  total  regulatory  fee  due  is 
either  $65  for  a  license  with  a  five-year  term 
or  $130  for  a  license  with  a  10-year  term. 

5.  Microwave  Services:  These  services 
include  private  and  convmercial  microwave 
systems  and  private  and  commercial  carrier 
systems  authorized  under  part  101  of  the 
Commission's  Rules  to  provide 
telecommunications  services  between  fixed 
points  on  a  high  quality  channel  of 
communications.  Microwave  systems  are 
often  used  to  relay  data  and  to  control 
railroad,  pipeline,  and  utility  equipment. 
Commercial  systems  typically  are  used  for 
video  or  data  transmission  or  distribution. 
For  FY  2000,  Microwave  licensees  will  pay 
a  $13  annual  regulatory  fee  per  license, 
payable  for  an  entire  ten-year  license  term  at 
the  time  of  application  for  a  new,  renewal, 
or  reinstatement  license.  The  total  regulatory 
fee  due  is  $130  for  the  ten-year  license  term. 

6.  218-219  MHz  (Formerly  Intemctive 
Video  Data  Service  (IVDS)):  The  218-219 
MHz  service  is  a  two-way,  point-to-multi- 
point radio  service  allocated  high  quality 
channels  of  communications  and  authorized 
under  part  95  of  the  Commission's  Rules.  The 
218-219  MHz  service  provides  information, 
products,  and  services,  and  also  the 
capability  to  obtain  responses  from 
subscribers  in  a  specific  service  area.  The 
218-219  MHz  service  is  offered  on  a  private 


««»47U.S.C.  159(g). 
'"47  U.S.C.  159(b)(2).  (3). 


'9M7  U.S.C  159(b)(1)(A). 


'"This  category  only  applies  to  licensees  of 
shared-use  private  220-222  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  not  to  change  to  the 
Commercial  Mobile  Radio  Service  (CMRS).  Those 
who  have  elected  to  change  to  the  CMRS  are 
referred  to  paragraph  14  of  this  Attachment. 

'<>*  Although  this  fee  category  includes  licenses 
with  ten-year  terms,  the  estimated  volume  of  ten- 
year  license  applications  in  FY  2000  is  less  than 
one-tenth  of  one  percent  and,  therefore,  is 
statistically  insignificant. 
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carrier  basis.  The  Commission  does  not 
anticipate  receiving  any  applications  in  the 
218-219  MHz  service  during  FY  2000. 
However,  for  FY  2000,  the  annual  regulatory 
fee  for  218-219  MHz  licensees  is  set  at  $13 
should  there  be  any  applications  submitted. 
The  total  regulatory  fee  due  would  be  $130 
for  the  ten-year  license  term. 

b.  Shared  Use  Services 

7.  Marine  (Ship)  Service:  This  service  is  a 
shipboard  radio  service  authorized  under 
part  80  of  the  Commission's  Rules  to  provide 
telecommunications  between  watercraft  or 
between  watercraft  and  shore-based  stations. 
Radio  installations  are  required  by  domestic 
and  international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
voluntarily  installed  on  smaller  vessels,  such 
as  recreational  boats.  The 
Telecommunications  Act  of  1996  gave  the 
Conmiission  the  authority  to  license  certain 
ship  stations  by  rule  rather  than  by  , 
individual  license.  The  Commission 
exercises  that  authority.  Thus,  private  boat 
operators  sailing  entirely  within  domestic 
U.S.  waters  and  who  are  not  otherwise 
required  by  treaty  or  agreement  to  carry  a 
radio,  are  no  longer  required  to  hold  a  marine 
license,  and  they  will  not  be  required  to  pay 

a  regulatory  fee.  For  FY  2000,  parties 
required  to  be  licensed  and  those  choosing  to 
be  licensed  for  Marine  (Ship)  Stations  will 
pay  a  $7  annual  regulatory  fee  per  station, 
payable  for  an  entire  ten-year  license  term  at 
the  time  of  application  for  a  new,  renewal, 
or  reinstatement  license.  The  total  regulatory 
fee  due  is  $70  for  the  ten-year  license  term. 

8.  Marine  (Coast)  Service:  This  service 
includes  land-based  stations  in  the  maritime 
services,  authorized  under  part  80  of  the 
Commission's  Rules,  to  provide 
communications  services  to  ships  and  other 
watercraft  in  coastal  and  inland  waterways. 
For  FY  2000,  licensees  of  Marine  (Coast) 
Stations  will  pay  a  $7  annual  regulatory  fee 
per  call  sign,  payable  for  the  entire  five-year 
license  term  at  the  time  of  application  for  a 
new.  renewal,  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $35  per  call  sign 
for  the  five-year  license  term. 

9.  Private  Land  Mobile  Radio  Services 
(PLMRS)(Sbared  Use):  These  services  include 
Land  Mobile  Radio  Services  operating  under 
parts  90  and  95  of  the  Commission's  Rules, 
Services  in  this  category  provide  one-or  two- 
way  communications  between  vehicles, 
persons  or  fixed  stations  on  a  shared  basis 
and  include  radiolocation  services,  industrial 
radio  services,  and  land  transportation  radio 
services.  For  FY  2000,  licensees  of  services 

in  this  category  will  pay  a  $7  annual 
regulatory  fee  per  call  sign,  payable  for  an 
entire  five-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $35  for  the  five-year  license  term. 

10.  Aviation  (Aircraft)  Senice:  These 
services  include  stations  authorized  to 
provide  communications  between  aircraft 
and  between  aircraft  and  ground  stations  and 
include  frequencies  used  to  communicate 
with  air  traffic  control  facilities  pursuant  to 
part  87  of  the  Commission's  Rules,  The 
Telecommunications  Act  of  1996  gave  the 
Commission  the  authority  to  license  certain 
aircraft  radio  stations  by  rule  rather  than  by 


individual  license.  The  commission  exercises 
that  authority.  Thus,  private  aircraft 
operators  flying  entirely  within  domestic 
U.S.  airspace  and  who  are  not  otherwise 
required  by  treaty  or  agreement  to  carry  a 
radio  are  no  longer  required  to  hold  an 
aircraft  license,  and  they  will  not  be  required 
to  pay  a  regulatory  fee.  For  FY  2000,  parties 
required  to  be  licensed  and  those  choosing  to 
be  licensed  for  Aviation  (Aircraft)  Stations 
will  pay  a  $7  annual  regulatory  fee  per 
station,  payable  for  the  entire  ten-year  license 
term  at  the  time  of  application  for  a  new, 
renewal,  or  reinstatement  license.  The  total 
regulatory  fee  due  is  $70  per  station  for  the 
ten-year  license  term. 

11.  Aviation  (Ground)  Service:  This  service 
includes  stations  authorized  to  provide 
ground-based  communications  to  aircraft  for 
weather  or  landing  information,  or  for 
logistical  support  pursuant  to  part  87  of  the 
Commissioiv's  Rules.  Certain  ground-based 
stations  which  only  serve  itinerant  traffic, 
i.e.,  possess  no  actual  units  on  which  to 
assess  a  fee,  are  exempt  from  payment  of 
regulatory  fees.  For  FY  2000,  licensees  of 
Aviation  (Ground)  Stations  will  pay  a  $7 
annual  regulatory  fee  per  license,  payable  for 
the  entire  five-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
is  $35  per  call  sign  for  the  five-year  license 
term. 

12.  General  Mobile  Radio  Service  (GMBS): 
These  services  include  Land  Mobile  Radio 
licensees  providing  personal  and  limited 
business  communications  between  vehicles 
or  to  fixed  stations  for  short-range,  two-way 
communications  pursuant  to  part  95  of  the 
Commission's  Rules.  For  FY  2000,  GMRS 
licensees  will  pay  a  $7  annual  regulatory  fee 
per  license,  payable  for  an  entire  five-year 
license  term  at  the  time  of  application  for  a 
new,  renewal  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $35  per  license  for 
the  five-year  license  term. 

c.  Amateur  Radio  Vanity  Call  Signs 

13.  Amateur  Vanity  Call  Signs:  This 
category  covers  voluntary  requests  for 
specific  call  signs  in  the  Amateur  Radio 
Service  authorized  under  part  97  of  the 
Commission's  Rules.  Applicants  for  Amateur 
Vanity  Call-Signs  will  continue  to  pay  a 
$1.40  annual  regulatory  fee  per  call  sign,  as 
prescribed  in  the  FY  1999  fee  schedule, 
payable  for  an  entire  ten-year  license  term  at 
the  time  of  application  for  a  vanity  call  sign 
until  the  FY  2000  fee  schedule  becomes 
effective.  The  total  regulatory  fee  due  would 
be  $14  per  license  for  the  ten-year  license 
term,  ''o  For  FY  2000,  Amateur  Vanity  Call 
Sign  applicants  will  again  pay  a  $1.40  annual 
regulatory  fee  per  call  sign,  payable  for  an 
entire  ten-year  term  at  the  time  of  application 
for  a  new,  renewal  or  reinstatement  license. 
The  total  regulatory  fee  due  is  $14  per  call 
sign  for  the  ten-year  license  term. 


d.  Commercial  Wireless  Radio  Services 

14.  Commercial  Mobile  Radio  Services 
(CMRS)  Mobile  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
"umbrella"  descriptive  term  attributed  to 
various  existing  broadband  services 
authorized  to  provide  interconnected  mobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public,  CMRS  Mobile  Services  include 
certain  licensees  which  formerly  were 
licensed  as  part  of  the  Private  Radio  Services 
(e.g..  Specialized  Mobile  Radio  Services)  and 
others  formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  (e.g.,  Public 
Mobile  Services  and  Cellular  Radio  Service). 
While  specific  rules  pertaining  to  each 
covered  service  remain  in  separate  parts  22, 
24,  27,  80  and  90,  general  rules  for  CMRS  are 
contained  in  part  20.  CMRS  Mobile  Services 
will  include;  Specialized  Mobile  Radio 
Services  (part  90);  i^'  Broadband  Personal 
Communications  Services  (part  24).  Public 
Coast  Stations  (part  80);  Public  Mobile  Radio 
(Cellular,  800  MHz  Air-Ground 
Radiotelephone,  and  Offshore  Radio 
Services)  (part  22);  and  Wireless 
Communications  Service  (part  27).  Each 
licensee  in  this  group  will  pay  an  annual 
regulatory  fee  for  each  mobile  or  cellular  unit 
(mobile  or  telephone  number),  assigned  to  its 
customers,  including  resellers  of  its  services. 
For  FY  2000,  the  regulatory  fee  is  $.30  per 
unit. 

15.  Commercial  Mobile  Radio  Services 
(CMRS)  Messaging  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
"umbrella"  descriptive  term  attributed  to 
various  existing  narrowband  services 
authorized  to  provide  interconnected  jnobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public.  CMRS  Messaging  Services 
include  certain  licensees  which  formerly 
were  licensed  as  part  of  the  Private  Radio 
Services  (e.g..  Private  Paging  and 
Radiotelephone  Service),  licensees  formerly 
licensed  as  part  of  the  Common  Carrier  Radio 
Services  (e.g.,  Pubhc  Mobile  One- Way 
Paging),  licensees  of  Narrowband  Personal 
Communications  Service  (PCS)  (eg.,  one-way 
and  two-way  paging),  and  220-222  MHz 
Band  and  Interconnected  Business  Radio 
Service.  In  addition,  this  category  includes 
small  SMR  systems  authorized  for  use  of  less 
than  10  MHz  of  bandwidth.  While  specific 
rules  pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24  and  90, 
general  rules  for  CMRS  are  contained  in  part 
20.  Each  licensee  in  the  CMRS  Messaging 
Services  will  pay  an  annual  regulatory  fee  for 
each  unit  (pager,  telephone  number,  or 
mobile)  assigned  to  its  customers,  including 
resellers  of  its  services.  For  FY  2000,  the 
regulatory  fee  is  $.04  per  unit. 

16.  Finally,  we  are  reiterating  our 
definition  of  CMRS  payment  units  to  make  it 


''°  Section  9(h)  exempts  "amateur  radio  operator 
licenses  under  part  97  of  the  Commission's  rules 
(47  CFR  part  97)  '  from  the  requirement.  However, 
section  9(g)'s  fee  schedule  explicitly  includes 
"Amateur  vanity  call  signs"  as  a  category  subject  to 
the  payment  of  a  regulatory  fee. 


^''  This  category  does  not  include  licensees  of 
private  shared-use  220  MHz  and  470  MHz  and 
above  in  the  Sp)ecialized  Mobile  Radio  (SMR) 
service  who  have  elected  to  remain  non- 
commercial. Those  who  have  elected  not  to  change 
to  the  Commercial  Mobile  Radio  Service  (CMRS) 
are  referred  to  paragraph  4  of  this  Attachment 
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clear  that  fees  are  assessable  on  each  PCS  or 
cellular  telephone  and  each  one-way  or  two- 
way  pager  capable  ofTeceiving  or 
transmitting  information,  whether  or  not  the 
unit  is  "active"  on  the  "as-of '  date  for 
pajrment  of  these  fees.  The  unit  becomes 
"feeable"  if  the  end  user  or  assignee  of  the 
unit  has  possession  of  the  unit  and  the  unit 
is  capable  of  transmitting  or  receiving  voice 
or  non-voice  messages  or  data  and  the  unit 
is  either  owned  and  operated  by  the  licensee 
of  the  CMRS  system  or  a  reseller,  or  the  end 
user  of  a  unit  has  a  contractual  agreement  for 
the  provision  of  a  CMRS  service  from  a 
licensee  of  a  CMRS  system  or  a  reseller  of  a 
CMRS  service.  The  responsible  payer  of  the 
regulatory  fee  is  the  CMRS  licensee.  For 
example,  John  Doe  purchases  a  pager  and 
contractually  obtains  paging  services  from 


Paging  Licensee  X.  Paging  Licensee  X  is 
responsible  for  paying  the  applicable 
regulatory  fee  for  this  unit.  Likewise,  Cellular 
Licensee  Y  donates  cellular  phones  to  a  high 
school  and  the  high  school  either  pays  for  or 
obtains  free  cellular  service  from  Cellular 
Licensee  Y.  In  this  situation,  Cellular 
Licensee  Y  is  responsible  for  paying  the 
applicable  regulatory  fees  for  these  units. 

2.  Mass  Media  Services 

17.  The  regulatory  fees  for  the  Mass  Media 
fee  category  apply  to  broadcast  licensees  and 
permittees.  Noncommercial  Educational 
Broadcasters  are  exempt  from  regulatory  fees. 

a.  Commercial  Radio 

18.  These  categories  include  licensed 
Commercial  AM  (Classes  A,  B,  C,  and  D)  and 


FM  (Classes  A,  B,  Bl,  C,  Cl,  C2,  and  C3) 
Radio  Stations  operating  under  part  73  of  the 
Commission's  Rules.  "^  We  have  combined 
class  of  station  and  city  grade  contour 
population  data  to  formulate  a  schedule  of 
radio  fees  which  differentiate  between 
stations  based  on  class  of  station  afid 
population  served.  In  general,  higher  class 
stations  and  stations  in  metropolitan  areas 
will  pay  higher  fees  than  lower  class  stations 
and  stations  located  in  rural  areas.  The 
specific  fee  that  a  station  must  pay  is 
determined  by  where  it  ranks  after  weighting 
its  fee  requirement  (determined  by  class  of 
station)  with  its  population.  The  regulatory 
fee  classifications  for  Radio  Stations  for  FY 
2000  are  as  follows: 


FY2000  KAiH".  Ni  \iluN  REGULATOK\  !•»,> 

PopulatioB 
Served 

AM  Class 
A 

AM  Class  B 

AM  Class  C 

A.V  riav  n 

FM 

Classes 

A,B1& 

C3 

FM  Classes 

B.C,C1& 

C2 

020,000 

4M 

300 

200 

250 

300 

400 

20.001  -  50,000 

800 

(25 

3M 

^425 

625 

8M 

50.001  -  125,000 

1325 

850 

425 

650 

850 

1325 

125,001  -  400,000 

1,9S» 

U50 

625 

775 

U50 

1.950 

400,001  - 1,000.000 

2,725 

2000 

uoo 

1,450 

2,200 

2.725 

>1,000,000 

4;J75 

3475 

1,725 

2J25 

3.575 

4J75 

19.  Licensees  may  determine  the 
appropriate  fee  payment  by  referring  to  a  list, 
which  will  be  provided  as  an  attachment  to 
the  final  Report  and  Order  in  this 
proceeding.  This  same  information  will  be 
available  on  the  FCC's  internet  world  wide 
web  site  (http;//www. fcc.gov)  by  calling  the 
FCC's  National  Call  Center  (1-888-225- 
5322),  and  may  be  included  in  the  Public 
Notices  mailed  to  each  licensee  for  which  we 
have  a  current  address  on  file. 

Note:  Note:  Non-receipt  of  a  Public  Notice 
does  not  relieve  a  licensee  of  its  obligation 
to  submit  its  regulatory  fee  payment. 

b.  Construction  Permits — Commercial  AM 
Radio 

20.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  AM 
Stations.  For  FY  2000,  permittees  will  pay  a 
fee  of  $250  for  each  permit  hold.  Upon 
issuance  of  an  operating  license,  this  fee 


would  no  longer  be  applicable  and  licensees 
would  be  required  to  pay  the  applicable  fee 
for  the  designated  group  within  which  the 
station  appears. 

c.  Construction  Permits — Commercial  FM 
Radio 

21.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  FM 
Stations.  For  FY  2000.  permittees  will  pay  a 
fee  of  $755  for  each  permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  longer  be  applicable.  Instead, 
licensees  would  pay  a  regulatory  fee  based 
upon  the  designated  group  within  which  the 
station  appears. 

d.  Commercial  Television  Stations 

22.  This  category  includes  licensed 
Commercial  VHF  and  UHF  Television 
Stations  covered  under  part  73  of  the 
Commission's  Rules,  except  commonly 
owned  Television  Satellite  Stations. 


addressed  separately  below.  Markets  are 
Nielsen  Designated  Market  Areas  (DMA)  as 
listed  in  the  Television  &■  Cable  Factbook, 
Stations  Volume  No.  68,  2000  Edition, 
Warren  Publishing,  Inc.  The  fees  for  each 
category  of  station  are  as  follows: 

VHF  Markets  1-10 $39,950 

VHF  Markets  11-25  33,275 

VHF  Markets  26-50  22,750 

VHF  Markets  51-100  12.750 

VHF  Remaining  Markets  3.300 

UHF  Markets  1-10  15,075 

UHF  Markets  11-25 11,425 

UHF  Markets  26-50 7,075 

UHF  Markets  51-100  4.225 

UHF  Remaining  Markets 1.150 

e.  Commercial  Television  Satellite  Stations 

23.  Commonly  owned  Television  Satellite 
Stations  in  any  market  (authorized  pursuant 
to  Note  5  of  §  73.3555  of  the  Commission's 
Rules)  that  retransmit  programming  of  the 


"'The  Commission  acknowledges  that  certain 
stations  operating  in  Puerto  Rico  and  Guam  have 
been  assigned  a  higher  level  station  class  than 


would  be  expected  if  the  station  were  located  on  the 
mainland.  Although  this  results  in  a  higher 
regulatory  fee,  we  believe  that  the  increased 


interference  protection  associated  with  the  higher 
station  class  is  necessary  and  justifies  the  fee. 
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primary  station  are  assessed  a  fee  of  $1,250 
annucilly-  Those  stations  designated  as 
Television  Satellite  Stations  in  the  2000 
Edition  of  the  Television  and  Cable  Factbook 
are  subject  to  the  fee  applicable  to  Television 
Satellite  Stations.  All  other  television 
licensees  are  subject  to  the  regulatory  fee 
payment  required  for  their  class  of  station 
and  market. 

f.  Construction  Permits — Commercial  VHF 
Television  Stations 

24.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  VHF 
Television  Stations.  For  FY  2000,  VHF 
permittees  will  pay  an  aimual  regulatory  fee 
of  $2,700.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  the 
station. 

g.  Construction  Permits — Commercial  UHF 
Television  Stations 

25.  This  category  includes  holders  of 
permits  to  construct  new  UHF  Television 
Stations.  For  FY  2000,  UHF  Television 
permittees  will  pay  an  annual  regulatory  fee 
of  $2,800.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  the 
station. 

h.  Construction  Permits — Satellite  Television 
Stations 

26.  The  fee  for  UHF  and  VHF  Television 
Satellite  Station  construction  permits  for  FY 
2000  is  $445.  An  individual  regulatory  fee 
payment  is  to  be  made  for  each  Television 
Satellite  Station  construction  permit  held. 

i.  Low  Power  Television,  FM  Translator  and 
Booster  Stations,  TV  Translator  and  Booster 
Stations 

27.  This  category  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  part  74  of  the  Commission's  Rules 
with  a  transmitter  power  output  limited  to  1 
kW  for  a  UHF  facility  and,  generally,  0.01  kW 
for  a  VHF  facility.  Low  Power  Television 
(LPTV)  stations  may  retransmit  the  programs 
and  signals  of  a  TV  Broadcast  Station, 
originate  programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters  operating 
under  part  74  which  rebroadcast  the  signals 
of  full  service  stations  on  a  frequency 
different  from  the  parent  station  (translators) 
or  on  the  same  frequency  (boosters).  The 
stations  in  this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority.  We  have  also  received  requests  for 
waivers  of  the  regulatory  fees  from  operators 
of  community  based  Translators.  These 
Translators  are  generally  not  affiliated  with 
commercial  broadcasters,  are  nonprofit, 
nonprofitable.  or  only  marginally  profitable, 
serve  small  rural  communities,  and  are 
supported  financially  by  the  residents  of  the 
communities  served.  We  are  aware  of  the 
difficulties  these  Translators  have  in  paying 
even  minimal  regulatory  fees,  and  we  have 
addressed  those  concerns  in  the  ruling  on 
reconsideration  of  the  FY  1994  Report  and 
Order.  Community  based  Translators  are 
exempt  from  regulatory  fees.  For  FY  2000, 
licensees  in  low  power  television,  FM 


translator  and  booster,  and  TV  translator  and 
booster  category  will  pay  a  regulatory  fee  of 
$280  for  each  license  held. 

j.  Broadcast  Auxiliary  Stations 

28.  This  category  includes  licensees  of 
remote  pickup  stations  (either  base  or 
mobile)  and  associated  accessory  equipment 
authorized  pursuant  to  a  single  license.  Aural 
Broadcast  Auxiliary  Stations  (Studio 
Transmitter  Link  and  Inter-City  Relay)  and 
Television  Broadcast  Auxiliary  Stations  (TV 
Pickup,  TV  Studio  Transmitter  Link,  TV 
Relay)  authorized  under  part  74  of  the 
Commission's  Rules.  Auxiliary  Stations  are 
generally  associated  with  a  particular 
television  or  radio  broadcast  station  or  cable 
television  system.  This  category  does  not 
include  translators  and  boosters  (see 
paragraph  26  infra).  For  FY  2000,  licensees 
of  Commercial  Auxiliary  Stations  will  pay  a 
$12  annual  regulatory  fee  on  a  per  call  sign 
basis. 

k.  Multipoint  Distribution  Service 

29.  This  category  jopludes  Multipoint 
Distribution  Service  ^IDS),  Local  Multipoint 
Distribution  (LMDS),  and  Multichannel 
Multipoint  Distribution  Service  (MMDS), 
authorized  under  parts  21  and  101  of  the 
Commission's  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  For  FY  2000.  MDS. 
LMDS,  and  MMDS  stations  will  pay  an 
annual  regulatory  fee  of  $275  per  call  sign. 

3.  Cable  Services 

a.  Cable  Television  Systems 

30.  This  category  includes  operators  of 
Cable  Television  Systems,  providing  or 
distributing  programming  or  other  services  to 
subscribers  under  part  76  of  the 
Commission's  Rules.  For  FY  2000.  Cable 
Systems  will  pay  a  regulatory  fee  of  $.47  per 
subscriber.  ^''3  Payments  for  Cable  Systems 
are  to  be  made  on  a  per  subscriber  basis  as 
of  December  31.  1999.  Cable  Systems  should 
determine  their  subscriber  numbers  by 
calculating  the  number  of  single  family 
dwellings,  the  number  of  individual 
households  in  multiple  dwelling  units,  e.g., 
apartments,  condominiums,  mobile  home 
parks,  etc..  paying  at  the  basic  subscriber 
rate,  the  number  of  bulk  rate  customers  and 
the  number  of  courtesy  or  fee  customers.  In 
order  to  determine  the  number  of  bulk  rate 
subscribers,  a  system  should  divide  its  bulk 
rate  charge  by  the  annual  subscription  rate 
for  individual  households.  See  FY  1994 
Report  and  Order,  Appendix  B  at  paragraph 
31. 

b.  Cable  Antenna  Relay  Service 

31.  This  category  includes  Cable  Antenna 
Relay  Service  (CARS)  stations  used  to 
transmit  television  and  related  audio  signals, 
signals  of  AM  and  FM  Broadcast  Stations, 
and  cablecasting  from  the  point  of  reception 
to  a  terminal  point  from  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  2000.  licensees 
will  pay  an  annual  regulatory  fee  of  $53  per 
CARS  license. 


4.  Common  Carrier  Services 

a.  Commercial  Microwave  (Domestic  Public 
Fixed  Radio  Service) 

32.  This  category  includes  licensees  in  the 
Point-to-Point  Microwave  Radio  Service. 
Local  Television  Transmission  Radio  Service, 
and  Digital  Electronic  Message  Service, 
authorized  under  part  101  of  the 
Commission's  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  These  services  are 
now  included  in  the  Microwave  category  (see 
paragraph  5  infra). 

b.  Interstate  Telephone  Service  Providers 

33.  This  category  includes  all  providers  of 
local  and  telephone  services  to  end  users. 
Covered  services  include  the  interstate  and 
international  portion  of  wireline  and  fixed 
wireless  local  exchange  service,  local  and 
long  distance  private  line  services  for  both 
voice  and  data,  dedicated  and  network 
packet  and  packet-like  services,  long  distance 
message  telephone  services,  and  other  local 
and  toll  services.  Providers  of  such  services 
are  referred  to  herein  as  "interstate  telephone 
service  providers". 

Interstate  service  providers  include  CAP/ 
CLECs,  incumh»ent  local  exchange  ceuriers 
(local  telephone  operating  companies), 
Interexchange  carriers  (long  distance 
telephone  companies),  wireless  telephone 
service  carriers  that  provide  fixed  local  or  toll 
services  (Cellular.  Personal  Communications 
Service,  and  Specialized  Mobile  Radio),  local 
resellers.  OSPs  (operator  service  providers 
that  enable  customers  to  make  away  from 
home  calls  and  to  place  calls  with  alternative 
billing  arrangements],  payphone  service 
providers,  pre-paid  card,  private  service 
providers,  satellite  carriers  that  provide  fixed 
local  or  message  toll  services,  shared  tenant 
service  providers,  toll  resellers,  and  other 
local  and  other  service  providers. 

In  order  to  avoid  imposing  any  double 
payment  burden  on  resellers,  we  base  the 
regulatory  fee  on  end-user  revenues. 
Accordingly,  interstate  telephone  service 
providers,  including  resellers,  must  submit 
fee  payments  based  upon  their  proportionate 
share  of  interstate  and  international  end-user 
revenues  for  local  and  toll  services.  We  use 
the  terms  end-user  revenues,  local  service 
and  toll  service,  based  on  the  methodology 
used  for  calculating  contributions  to  the 
Universal  Service  support  mechanisms.''* 
Interstate  telephone  service  providers  do  not 
pay  the  Common  Carrier  regulatory  fee  on 
revenue  from  the  provision  of  intrastate  local 
and  toll  services,  wireless  monthly  and  local 
message  services,  satellite  toll  services, 
carrier's  carrier  telecommunications  services, 
customer  premises  equipment,  Internet 
service  and  non-telecommunications 
services.  For  FY  2000.  carriers  must  multiply 
their  interstate  and  international  revenue 


"^Oble  systems  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1 ,000 
subscriljers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  Report  and  Order  at  paragraph  100. 


^^*  See  1998  Biennial  Regulatory  Review- 
Streamlined  Contributor  Reporting  Requirements 
Associated  with  Administration  of 
Telecommunications  Relay  Services,  North 
American  Numbering  Plan,  Local  Number 
Portability,  and  Universal  Service  Support 
Mechanisms,  Report  and  Order,  FCC  99-175.  CC 
Docket  No.  98-171  (rel.  July  14.  1999).  64  FR  41320 
(Jul.  30. 1999)  [Contributor  Reporting  Requirements 
Order). 
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from  subject  local  and  toll  services  b)  the  may  want  to  use  the  following  worksheet  to 

factor  0.001 1 7  to  determine  the  appropriate         determine  their  fee  payment: 
fee  for  this  category  of  service.  Reguiatees 
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Calendar  1999  revenue  infonnation  (show  amounts  in  whole  dollars) 

1 

service  provided  by  U.S.  earners  that  both  originates  and 
terminates  in  foreign  points.    Form  499- A  Line  4 1 2  (e) 

2 

Interstate  end-user  revenue  from  all  telecommunications  services. 
Form  499--A  Line  420  (d) 

3 

International  end-user  revenue  from  all  telecommunications 
services  exception  intemational-to-intemational.  Form  499-A  Line 
420  (e) 

♦ 

Total  interstate  and  international  end-user  revenues  (Sum  of  Lines 
1,2  and  3) 

b 

End  user  interstate  mobile  service  monthly  nnd  activation  charges 
Form  499-A  Line  409  (d) 

b 

End  user  international  mobile  service  monthly  and  activation 
charges.  Form  499-A  Line  409  (e)                          » 

1 

End  user  mterstate  mobile  service  message  charges  including 
roaming  charges  but  exc!udinp  to!!  cha.'^aes    Form  499-A  Line  410 
(d) 

^ 

r  ..;.  ..>er  Lntemar.  .ina.  rriot>)ic  se'^ice  messatr  .r.a.r^t--  ,r.v  :,.i>ii:-.k 
roaming  charges  but  excluding  toll  charges.  Form  499-A  Line  410 
(e) 

[, 

End  user  interstate  sate    'e  service.  Form  499-A  Line  416  (d) 

10 

End  user  intemationaJ  satellite  service.  Form  499-A  Line  416  (e) 

11 

Total  end  user  interstate  and  intemationai  mobile  and  satellite 
service  revenue,  (sum  lines  5  through  10) 

12 

Total  end-user  interstate  and  intemationaJ  revenues  frx)m  local  and 
subject  toll  services  (Line  4  minus  Line  1 1) 

13 

Common  carrier  fee  factor 

.00117 

14 

2000  Regulatory  Fee  (Line  12  times  Line  13)  * 

*      You  are  exempt  from  filing  if  the  amount  on  line  14  is  less  than  $10. 
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5.  International  Services 

a.  Earth  Stations 

34.  Very  Small  Aperture  Terminal  (VSAT) 
Earth  Stations,  equivalent  C-Band  Earth 
Stations  and  antennas,  and  earth  station 
systems  comprised  of  very  small  aperture 
terminals  operate  in  the  12  and  14  GHz  bands 
and  provide  a  variety  of  communications 
services  to  other  stations  in  the  network. 
VSy4r  systems  consist  of  a  network  of 
technically-identical  small  Fixed-Satellite 
Earth  Stations  which  often  include  a  larger 
hub  station.  VSAT  Earth  Stations  and  C-Band 
Equivalent  Earth  Stations  are  authorized 
pursuant  to  part  25  of  the  Commission's 
Rules.  Mobile  Satellite  Earth  Stations, 
operating  pursuant  to  part  25  of  the 
Commission's  Rules  under  blanket  licenses 
for  mobile  antennas  (transceivers),  are 
smaller  than  one  meter  and  provide  voice  or 
data  communications,  including  position 
location  information  for  mobile  platforms 
such  as  cars,  buses,  or  trucks.^^*  Fixed- 
Satellite  Transmit/Receive  and  Transmit- 
Only  Earth  Station  antennas,  authorized  or 
registered  under  part  25  of  the  Commission's 
Rules,  are  operated  by  private  and  public 
carriers  to  provide  telephone,  television, 
data,  and  other  forms  of  communications. 
Included  in  this  category  are  telemetry, 
tracking  and  control  (TT&C)  Earth  stations, 
and  Earth  station  uplinks.  For  FY  2000, 
licensees  of  VSATs,  Mobile  Satellite  Earth 
Stations,  and  Fixed-Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth  Stations 
will  pay  a  fee  of  $175  per  authorization  or 
registration  as  well  as  a  separate  fee  ofSl  75 
for  each  associated  Hub  Station. 

35.  Receive-only  Earth  stations.  For  FY 
2000,  there  is  no  regulatory  fee  for  receive- 
only  Earth  stations. 

b.  Space  Stations  (Geostationary  Orbit) 

36.  Geostationary  Orbit  (also  referred  to  as 
Geosynchronous)  Space  Stations  are 
domestic  and  international  satellites 
positioned  in  orbit  to  remain  approximately 
fixed  relative  to  the  Earth.  Most  are 
authorized  under  part  25  of  the 
Commission's  Rules  to  provide 
communications  between  satellites  and  Earth 
stations  on  a  common  carrier  and/or  private 
carrier  basis.  In  addition,  this  category 
includes  Direct  Broadcast  Satellite  (DBS) 
Service  which  includes  space  stations 
authorized  under  part  100  of  the 
Commission's  rules  to  transmit  or  re-transmit 
signals  for  direct  reception  by  the  general 
public  encompassing  both  individual  and 
community  reception.  For  FY  2000,  entities 
authorized  to  operate  geostationary  space 
stations  (including  DBS  satellites)  will  be 
assessed  an  annual  regulatory  fee  of  $94,650 
per  operational  station  in  orbit.  Payment  is 
required  for  any  geostationary  satellite  that 
has  been  launched  and  tested  and  is 
authorized  to  provide  service. 


'"Mobile  Earth  stations  are  hand-held  or 
vehicle-based  units  capable  of  operation  while  the 
operator  or  vehicle  is  in  motion.  In  contrast, 
transportable  units  are  moved  to  a  fixed  location 
and  operate  in  a  stationary  (fixed)  mode.  Both  are 
assessed  the  same  regulatory  fee  for  FY  2000. 


c.  Space  Stations  (Non-Geostationary  Orbit) 

37.  Non-Geostationary  Orbit  Systems  (such 
as  Low  Earth  Orbit  (LEO)  Systems)  are  space 
stations  that  orbit  the  Earth  in  non- 
geosynchronous  orbit.  They  are  authorized 
under  part  25  of  the  Commission's  rules  to 
provide  communications  between  satellites 
and  Eeirth  stations  on  a  common  carrier  and/ 
or  private  carrier  basis.  For  FY  2000,  entities 
authorized  to  operate  Non-Geostationary 
Orbit  Systems  (NGSOs)  will  be  assessed  an 
annual  regulatory  fee  of  $175,250  per 
operational  system  in  orbit.  Payment  is 
required  for  any  NGSO  System  that  has  one 
or  more  operational  satellites  operational.  In 
our  FY  1997  Report  and  Order  at  paragraph 
75  we  retained  our  requirement  that  licensees 
of  LEOs  pay  the  LEO  regulatory  fee  upon 
their  certification  of  operation  of  a  single 
satellite  pursuemt  to  §  25.120(d).  We  require 
payment  of  this  fee  following  commencement 
of  operations  of  a  system's  first  satellite  to 
insure  that  we  recover  our  regulatory  costs 
related  to  LEO  systems  from  licensees  of 
these  systems  as  early  as  possible  so  that 
other  regulatees  are  not  biu-dened  with  these 
costs  any  longer  than  necessary.  Because 

§  25.120(d)  has  significant  implications 
beyond  regulatory  fees  (such  as  whether  the 
entire  planned  cluster  is  operational  in 
accordemce  with  the  terms  and  conditions  of 
the  license)  we  are  clarifying  our  current 
definition  of  an  operational  LEO  satellite  to 
prevent  misinterpretation  of  our  intent  as 
follows: 

Licensees  of  Non-Geostationary  Satellite 
Systems  (such  as  LEOs)  are  assessed  a 
regulatory  fee  upon  the  commencement  of 
operation  of  a  system's  first  satellite  as 
reported  annually  pursuant  to  §§  25.142(c), 
25.143(e),  25.145(g),  or  upon  certification  of 
operation  of  a  single  satellite  pursuant  to 
§  25.120(d). 

d.  International  Bearer  Circuits 

38.  Regulatory  fees  for  Lntemational  Bearer 
Circuits  are  to  be  paid  by  facilities-based 
common  carriers  (either  domestic  or 
international)  activating  the  circuit  in  any 
transmission  facility  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Payment  of  the  fee  for  bearer  circuits  by  non- 
common  carrier  submarine  cable  operators  is 
required  for  circuits  sold  on  an  indefeasible 
right  of  use  (IRU)  basis  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  Compare  FY  1994 
Report  and  Order  at  5367.  Payment  of  the 
international  bearer  circuit  fee  is  also 
required  by  non-common  carrier  satellite 
operators  for  circuits  sold  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  The  fee  is  based 
upon  active  64  kbps  circuits,  or  equivalent 
circuits.  Under  this  formulation,  64  kbps 
circuits  or  their  equivalent  will  be  assessed 

a  fee.  Equivalent  circuits  include  the  64  kbps 
circuit  equivalent  of  larger  bit  stream  circuits. 
For  example,  the  64  kbps  circuit  equivalent 
of  a  2.048  Mbps  circuit  is  30  64  kbps  circuits. 


Analog  circuits  such  as  3  and  4  kHz  circuits 
used  for  international  service  eire  also 
included  as  64  kbps  circuits.  However, 
circuits  derived  from  64  kbps  circuits  by  the 
use  of  digital  circuit  multiplication  systems 
are  not  equivalent  64  kbps  circuits.  Such 
circuits  are  not  subject  to  fees.  Only  the  64 
kbps  circuit  from  which  they  have  been 
derived  will  be  subject  to  payment  of  a  fee. 
For  FY  2000,  the  regulatory  fee  is  $7  for  each 
active  64  kbps  circuit  or  equivalent.  For 
analog  television  channels  we  will  assess  fees 
as  follows: 


Analog  television 
channel 

No.  of  equivalent  64 
kbps  circuits 

Size  in  MHz: 

36 ■.... 

24 

18  

630 
288 
240 

e.  International  Public  Fixed 

39.  This  fee  category  includes  common 
carriers  authorized  under  part  23  of  the 
Commission's  Rules  to  provide  radio 
communications  between  the  United  States 
and  a  foreign  point  via  microwave  or  HF 
troposcatter  systems,  other  than  satellites  and 
satellite  earth  stations,  but  not  including 
service  between  the  United  States  and 
Mexico  and  the  United  States  and  Canada 
using  frequencies  above  72  MHz.  For  FY 
2000,  International  Public  Fixed  Radio 
Service  licensees  will  pay  a  $395  annual 
regulatory  fee  per  call  sign. 

f.  International  (HF)  Broadcast 

40.  This  category  covers  International 
Broadcast  Stations  licensed  under  part  73  of 
the  Commission's  Rules  to  operate  on 
frequencies  in  the  5,950  kHz  to  26,100  kHz 
range  to  provide  service  to  the  general  public 
in  foreign  countries.  For  FY  2000, 
International  HF  Broadcast  Stations  will  pay 
an  annual  regulatory  fee  of  $505  per  station 
license. 

Attachment  G — Description  of  FCC  Activities 

Authorization  of  Service:  The  authorization 
or  licensing  of  radio  stations, 
telecommunications  equipment,  and  radio 
operators,  as  well  as  the  authorization  of 
common  carrier  and  other  services  and 
facilities.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  authorization  activities. '^^ 

Policy  and  Rulemaking:  Formal  inquiries, 
rulemaking  proceedings  to  establish  or 
amend  the  Commission's  rules  and 
regulations,  action  on  petitions  for 
rulemaking,  and  requests  for  rule 
interpretations  or  waivers;  economic  studies 
and  analyses;  spectrum  planning,  modeling, 
propagation-interference  analyses,  and 
allocation;  and  development  of  equipment 
standards.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 


' '"  Although  Authorization  of  Service  is 
described  in  this  exhibit,  it  is  not  one  of  the 
activities  included  as  a  feeable  activity  for 
regulatory  fee  purposes  pursuant  to  section  9(a)(1) 
of  the  Act.  47  U.S.C.  159(a)(1). 
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associated  with  policy  and  rulemaking 
activities. 

Enforcement:  Enforcement  of  the 
Commission's  rules,  regulations  and 
authorizations,  including  investigations, 
inspections,  compliance  monitoring,  and 
sanctions  of  all  types.  Also  includes  the 
receipt  and  disposition  of  formal  and 
informal  complaints  regarding  common 
carrier  rates  and  services,  the  review  and 
acceptance/rejection  of  carrier  tariffs,  and  the 
review,  prescription  and  audit  of  carrier 
accounting  practices.  Includes  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as  well  as 
support  services  associated  with  enforcement 
activities. 

Public  Information  Services:  The 
publication  and  dissemination  of 
Commission  decisions  and  actions,  and 
related  activities;  public  reference  and  library 
services;  the  duplication  and  dissemination 
of  Commission  records  and  databases;  the 
receipt  and  disposition  of  public  inquiries; 
consumer,  small  business,  and  public 
assistance;  and  public  affairs  and  media 
relations.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  public  information  activities. 

Attachment  H— Factors.  Measurpments  and 
(.alrulations  That  Cio  Intu  Determining 
Station  Signal  Contours  and  .Associated 
Population  Coverages 

AM  Stations 

Specific  information  on  each  day  tower, 
including  field  ratio,  phasing,  spacing  and 
orientation  was  retrieved,  as  well  as  the 
theoretical  pattern  RMS  figure  (mV/m  @  1 
km)  for  the  antenna  system.  The  standard,  or 
modified  standard  if  pertinent,  horizontal 
plane  radiation  pattern  was  calculated  using 
techniques  and  methods  specified  in  sections 
73.150  and  73.152  of  the  Commission's 
rules.  '^^  Radiation  values  were  calculated  for 
each  of  72  radials  around  the  transmitter  site 
(every  5  degrees  of  azimuth).  Next,  estimated 
soil  conductivity  data  was  retrieved  from  a 
database  representing  the  information  in  FCC 
Figure  M3.  Using  the  calculated  horizontal 
radiation  values,  and  the  retrieved  soil 
conductivity  data,  the  distance  to  the  city 
grade  (5  raV/m)  contour  was  predicted  for 
each  of  the  72  radials.  The  resulting  distance 
to  city  grade  contours  were  used  to  form  a 
geographical  polygon.  Population  counting 
was  accomplished  by  determining  which 
1990  block  centroids  were  contained  in  the 
polygon.  The  sum  of  the  population  figures 
for  all  enclosed  blocks  represents  the  total 
population  for  the  predicted  city  grade 
coverage  area. 

FM  Stations 

The  maximum  of  the  horizontal  and 
vertical  HAAT  (m)  and  ERP  (kW)  was  used. 
Where  the  antenna  HAMSL  was  available,  it 
was  used  in  lieu  of  the  overall  HAAT  figure 
to  calculate  specific  HAAT  fi.gures  for  each 
of  72  radials  under  study.  Any  available 
directional  pattern  information  was  applied 
as  well,  to  produce  a  radial-specific  ERP 
figure.  The  HAAT  and  ERP  figures  were  used 


in  conjunction  with  the  propagation  curves 
specified  in  section  73.313  of  the 
Commission's  rules  to  predict  the  distance  to 
the. city  grade  (70  dBuV/m  or  3.17  mV/m) 
contour  for  each  of  the  72  radials.  '^*  The 
resulting  distance  to  city  grade  contours  were 
used  to  form  a  geographical  polygon. 
Population  counting  was  accomplished  by 
determining  which  1990  block  centroids 
were  contained  in  the  polygon.  The  sum  of 
the  population  figures  for  all  enclosed  blocks 
represents  the  total  population  for  the 
predicted  city  grade  coverage  area. 

Attachment  I — Parties  Filing  Comments  on 
the  Notice  of  Proposed  Rule  Making 

Space  System  License,  Inc.,  Motorola  Pacific 

Communications,  Inc.  and  Motorola 

Satellite  Communications,  Inc. 

(collectively,  "Motorola") 
Sunbelt  Conmiunications  Company  and  Ruby 

Mountain  Broadcasting  Company 

(collectively,  "Sunbelt") 
Space  Imaging  LLC  ("Space  Imaging")  GE 

American  Communications,  Inc.  ("GE 

Americom") 
PanAmSat  Corporation  ("PanAmSat") 
COMSAT  Corporation  ("COMSAT") 
National  Association  of  Broadcasters 

("NAB") 
The  Cellular  Telecommunications  Industry 

Association  ("CTIA") 
The  Council  of  Independent 

Communications  Suppliers  ("CICS")  and 

the  USMSS,  Inc.  ("USMSS") 
American  Mobile  Teleconmaunications 

Association,  Inc.  ("AMTA") 
BellSouth  Corporation  ("BellSouth") 

Parties  Filing  Reply  Comments  on  the  Notice 
of  Proposed  Rule  Making 

GE  American  Communications,  Inc.  ("GE 

Americom") 
PanAmSat  Corporation  ("PanAmSat") 
COMSAT  Corporation  (COMSAT") 

Attachment  I— AM  and  FM  Radio 
Regulatory  Fees 

The  List  of  regulatory  fees  is  available  from 
the  FCC  PubUc  Reference  Room,  CY-A257, 
445  12th  St.  SW,  Washington.  DC  20554. 

SEPARATE  STATEMENT  OF 
COMMISSIONER  HAROl.I)  F!  RCHTGOTT- 
ROTH.  .■\pproving  in  Part   Dissenting  in  Part 

Re:  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  2000,  MD  Docket  No.  00- 
58  (rel.  July  10.  2000). 

I  generally  support  today's  item.  However, 
two  aspects  of  the  Order  particularly  concern 
me.  First,  I  am  troubled  by  yearly  increases 
in  fees  that  do  not  appear  tied  to  any 
corresponding  increase  in  the  services 
provided  to  these  licensees  by  the 
Commission.  Congress  requires  that  the 
Conmiission  collect  $185,754,000  this  year  to 
cover  the  costs  of  reg\ilation  and  services. ''* 
ImpliciUy,  this  amount  is  "reasonably  related 
to  the  benefits  provided  to  the  payor  of  the 
fee  by  the  Commission's  activities."  '*°  Over 
the  past  6  years,  however,  these  regulatory 


'"47  CFR  73.150  and  73.152. 


"•47CFR  73.313. 

"•See  Public  Law  105-277  and  47  U.S.C. 
•159(a)(2). 

"«'47  U.S.C  §  159(a)(1)(A). 


fees  have  increased  over  200%  and  now 
cover  88.5%  of  the  Commission's  operating 
budget.  It  is  hard  to  imagine  that  these 
increases  reflect  corresponding  increases  in 
Commission  services. 

These  immense  sums  are  not  true  "fees," 
but  instead  are  more  accurately  described  as 
taxes.  Ordinarily,  administrative  fees  are 
distinguishable  from  taxes  in  that  the  payor 
of  fees  receives  a  benefit  in  return. 
Conversely,  taxes  "conferl    ]  no  special 
benefit  on  the  payee,"  rather,  they  are 
"intended  to  raise  general  revenue"  or  are 
"imposed  for  some  public  purpose."'*'  At 
this  point,  our  regulatory  fees  cover  nearly 
90%  of  the  FCC's  total  operating  budget.  It 
is  difficult  to  contend  that  the  payors  of  these 
fees  account  for  90%  of  the  FCC's  costs. 
"Fees"  should  not  be  used  as  a  back  door  to 
impose  tax-like  obligations  on  licensees. 

My  second  concern  is  the  assessment  of 
fees  upon  Comsat  for  the  Intelsat  satellite 
system.  This  order  purports  to  find  Comsat 
liable  for  certain  of  these  fees.  The  order 
contends  that  Comsat  is  liable  under  the  fee 
category,  "space  station[s]  (per  operational 
station  in  geosynchronous  orbit)  (47  CFR  Part 
25)."'"  Comsat  satellites  are  not,  however, 
and  never  have  been  regulated  or  licensed 
under  Part  25.  The  majority  contends  that  the 
parenthetical  reference  to  Part  25  following 
the  fee  is  "essentially  clerical"  and  "does  not 
reflect  a  substantive  limitation.""^  Needless 
to  say,  I  am  troubled  by  this  characterization, 
particularly  since  the  other  parentheticals  do 
not  seem  designed  to  merely  "call  attention 
to"  certain  "relevant"  portions  of  our  rules. 
In  fact,  other  parentheticals  regarding  this  fee 
category  seem  quite  directive:  "per 
operational  station  in  geosynchronous  orbit" 
I  do  not  believe  we  ptossess  the  authority  to 
interpret  away  that  limitation  to  impose  the 
fee  based  on  some  other  calculus.  I  fear  that 
imposition  of  the  fee  on  non-part  25  systems 
leads  us  down  that  dangerous  road. 

The  (Commission  does  possess  clear 
authority  to  amend  the  Schedule  of 
Regulatory  Fees.'**  Ckmgress  mandates  that 
in  "making  such  amendments,  the 
Commission  shall  add,  delete  or  reclassify 
services  in  the  Schedule  to  reflect  additions, 
deletions,  or  changes  in  the  nature  of  its 
services  as  a  consequence  of  Commission 
rulemaking  proceedings  or  changes  in 
law." '"  However,  just  as  we  failed  to  follow 
this  obligation  in  the  original  Comsat 
"Signatory  Fee"  proceeding,'**  here  too  the 
Commission  has  not  undertaken  a  proceeding 


'•'  Thomas  v.  Network  Solutions,  2  F.Supp.2d.  22 
(D.C.  1998). 

•"  See  47  U.S.C.  159(g).  Imposition  of  fees  on 
Comsat  has  already  endured  a  troubled  history.  See 
Panamsat  Corp.  v.FCC,  198  F,3d  890  (D.C.Cir. 
1999);  Comsat  Corp.  v.  FCC,  114  F.3d  223  (D.C.  Cir. 
1997). 

'•3  Order  at  1 22.  Indeed,  such  an  interpretation 
would  render  the  parenthetical  "mere 
surplusage" — contrary  to  established  rules  of 
statutory  construction.  See  Mail  Order  Ass'n  of 
America  v.  USPS,  986  F.2d  509  (DC.  Cir.  1993). 

'"See  id.  §  159(b)(3). 

'•«  See  Comsat  Corp.  v.  FCC,  1 14  F.3d  223  (D.C. 
Cir.  1997)  (holding  that  the  Commission  cannot 
make  an  amendment  to  the  fee  schedule  unless 
pursuant  to  a  rulemaking  or  change  in  the  law). 
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to  formally  amend  the  fee  schedule  based  ur. 
a  "rulemaking  proceedings  or  changes  in 
law."  ""  I  do  not  believe  we  should  interpret 
away  such  limitations,  rather  the  FCC  is 
obligated  to  implement  the  statutory  fee 
schedule  as  written  or  formally  change  it.  not 
merely  read  purportedly  inconvenient 
limitations  out  of  the  statute."** 

For  the  foregoing  reasons,  I  respectfully 
dissent. 


Kule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  amends  47  CFR  part  1  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

Authority:  47  U.S.C.  151. 154{i),  154(j), 
155,  225.  303(r),  309  and  325(e). 


2.  Section  1.1152  is  revised  to  read  as 
follows: 

§1.1152     Schedule  o!  annua:  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use  services  (per  license) 

1.  Land  Mobile  (Above  470  MHz  and  220  MHz  Local.  Base 
Station  &  SMRS)  (47  CFR.  Part  90): 

(a)  New,  Renew/Mod  (FCC  601  &  159)  

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  * 

220  MHz  Nationwide  (a)  New,  Renew/Mod  (FCC  601  &  159) 

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  

2  Microwave  (47  CFR  R.  101)  (Private): 

(a)  New,  Renew/Mod  (FCC  601  &  159)  

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  

3.  21&-219  MHz  Service: 

(a)  New,  Renew/Mod  (FCC  601  &  159)  

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159)  

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  

4.  Shared  Use  Services,  Land  Mobile  (Frequencies  Betow  470 
MHz— except  220  MHz): 

(a)  New,  Renew/Mod  (FCC  601  &  159)  

(b)  New,  Renew/Mod  (Electronic  FIHng)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  

General  Mobile  Radio  Service: 

(a)  New.  Renew/Mod  (FCC  601  &  159)  

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  (FCC  601  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  601  &  159)  

Rural  Radio  (Part  22): 

(a)  New,  Additional  Facility,  Major  Renew/Mod  (Electronic 
Filing)  (FCC  601  &  159). 

(b)  Renewal,  Minor  Renew/Mod  (Electronic  Filing)  (FCC 
601  &  159). 

Marine  Coast: 

(a)  New  Renewal  (FCC  503  &  159)  

(b)  Renewal  (FCC  452R  &  159)  

(c)  Renewal  (Electronic  Filing)  (FCC  900  &  159) 

Aviation  Ground: 

(a)  New,  Renewal  (FCC  406  &  159)  

(b)  Renewal  (FCC  452R  &  159)  

(c)  Renewal  (Electronic  Filing)  (FCC  601  &  159) 

Marine  Ship: 

(a)  New,  Renewal  (Electronic  Filing)  (FCC  506  &  159)  

Aviation  Aircraft: 

(a)  New,  Renew/Mod  (Electronic  Filing)  (FCC  605  &  159) 

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  605  &  159) 

(c)  Renewal  (Electronic  Filing)  (FCC  605  &  159) 

(d)  Renewal  (Electronic  Filing)  (FCC  605  &  159)  

5.  Amateur  Vanity  Call  Signs: 

(a)  Initial  or  Renew  (Electronic  Filing)  (FCC  605  &  159)  .... 

(b)  Initial  or  Renew  (Electronic  Filing)  (FCC  €05  &  159)  .... 

6.  CMRS  Mobile  Services  (per  unit)  (FCC  159) 


Fee  amount  ^ 


Address 


$13.00 
13.00 
13.00 
13.00 
13.00 
13.00 
13.00 
13.00 

13.00 
13.00 
13.00 
13.00 

13.00 
13.00 
13.00 
13.00 


7.00 
7.00 
7.00 
7.00 

7.00 
7.00 
7.00 
7.00 

7.00 

7.00 


7.00 
7.00 
7.00 

7.00 
7.00 
700 

7.00 

7.00 
7.00 
7.00 
7.00 

1.40 

1.40 

.30 


FCC. 
FCC, 
FCC, 
FCC, 
FCC, 
FCC, 
FCC, 
FCC, 


P.O.  Box 

P.O.  Box 
P.O.  Box 


P.O. 
P.O. 
P.O. 
P.O. 
P.O. 


Box 
Box 
Box 
Box 
Box 


358130, 
358994, 
358245, 
358994, 
358130, 
358994, 
358245, 
358994, 


Pittsburgh, 
Pittsburgh, 
Pittsburgh, 
Pittsburgh, 
Pittsburgh, 
Pittsburgh, 
Pittsburgh, 
Pittsburgh, 


PA,  15251- 
PA,  15251- 
PA,  15251- 
PA.  15251- 
PA,  15251- 
PA,  15251- 
PA,  15251- 
PA,  15251- 


•5130. 
5994 
•5245. 
5245. 
5130. 
•5994. 
•5245. 
•5994. 


FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC.  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC.  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC.  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358270.  Pittsburgh,  PA,  15251-5270. 
FCC.  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC,  P.O.  Box  358130.  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358270.  Pittsburgh,  PA,  15251-5270. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994 

FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 

FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994, 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 

FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358835,  Pittsburgh,  PA,  15251-5835. 


>"  In  light  of  the  longstanding  nature  of  the 
Comsat  service  and  the  existing  fee  category 
structure,  it  is  not  clear  that  there  has  been  the 


requisite  "additions,  deletions,  or  changes  in  the 
nature  of  its  services."  See  47  U.S.C.  159(b)(3) 

'"The  Order's  interpretation  seems  more  like  a 
rewrite.  See  Indiana  Michigan  Power  Co.  v. 


Department  of  Energy,  88  F.3d  1272,  1276  (1996) 
(Stating  that  the  Department's  "treatment  of  this 
statute  is  not  an  interpretation  but  a  rewrite."). 
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Exclusive  use  services  (per  license) 


Fee  amount ' 


7.  CMRS  Messaging  Services  (per  unit)  (FCC  159) 


.04 


Address 


FCC,  P.O.  Box  358835,  Pittsburgh,  PA,  15251-5835. 


^  Note  that  "small  fees"  are  collected  in  advance  for  the  entire  license  term.  Therefore,  the  annual  fee  amount  shown  in  this  table  must  be  mul- 
tiplied by  the  5-10-year  license  temi,  as  appropriate,  to  arrive  at  the  total  amount  of  regulatory  fees  owed.  It  should  be  further  noted  that  aoolica- 
tion  fees  may  also  as  detailed  in  §  1 .1 102  of  this  chapter.  a^v  «^ 

3.  Section  ••  11=^-^-^  -,..;.,,j  ..,  ^^^^  ^g  follows 

§1.1153    Schedule  ot  annual  regulatory  fees  ana  filing  locauons  tor  mass  media  services. 


Radio  'AM  and  FM'  'S''  CFn   Pa'^  73) 

1 .  AM  Class  A 

<=20,000  population  

20,001-50,000  population  

50,001-125,000  population  

125,001-400,000  population  

400,000-1,000,000  population 

>1 ,000,000  population  

2.  AM  Class  B: 

<=20,000  population  

I        20,001-50,000  population 

'        50,001-125,000  population  

125,001-400,000  population  

400,001-1 ,000,000  population  

>1, 000,000  population  

3.  AM  Class  C: 

<=20,000  population 

20,001-50,000  population  

50,001-125,000  population  

125,001^00,000  population  

400,001-1,000,000  population  

>1 ,000,000  population  

4.  AM  Class  D: 

<=20,000  population  

20,001-50,000  population  

50,001-125,000  population  

1 25,001  ^WCOOO  population  

400,001-1 ,000,000  population  

>1 ,000,000  population  

5.  AM  Construction  Permit 

6.  FM  Classes  A.  B1  and  C3: 

<=20,000  population  

20,001-50,000  population 

50,001-125,000  population  

125.001-400,000  population  

400,001-1 ,000,000  population  

>1, 000,000  population  

7.  FM  Classes  B.  C,  C1  and  C2: 

<=20,000  population  

20,001-50,000  population 

50,001-125,000  population  

1 25, 00 1^«)0,000  population  

400,001-1,000,000  population  

>1, 000,000  population  

8.  FM  Construction  Pe-^"-  '■  

TV  (47  CFR.  Part  ?3i  VHF  Com.'nercial 

1  Markets  1  thm  10  

2  Mart<ets  11  thru  25  

3  Markets  26  thm  50  

4.  Markets  51  thru  100  

5.  Remaining  Markets  

6  Construction  Permits  

UHF  CornmeTial 

1.  Markets  1  thai  10  

2  Markets  11  thru  25  

3.  Markets  26  thm  50  

4  Markets  51  thm  100  

5  Remaining  Markets 

6  Construction  Permits  

Satellite  UHFVHF  Con-.Tiercial 

1  All  Markets  

2  Constmction  Permits  

Low  Power  TV,  TV/FM  Translator,  &  TV/FM  Booster  (47  CFR 

Part  74). 


Fee  amount 


$400 
800 
1.325 
1,950 
2,725 
4,375 

300 

625 

850 

1,350 

2,200 

3,575 

200 
300 
425 
625 
1.200 
1,725 

250 
425 
650 
775 
1,450 
2,225 
250 

300 

625 

850 

1,350 

2,200 

3,575 

400 
800 
1,325 
1,950 
2,725 
4.375 
755 

39.950 
33,275 
22,750 
12,750 
3,300 
2,700 

15.075 
11,425 
7,075 
4,225 
1,150 
2,800 

1,250 
445 
280 


Address 


FCC,  Radio. 
P.O.  Box  358835. 
Pittsburgh,  PA. 
15251-5835. 


FCC,  TV  Branch. 
P.O.  Box  358835. 
Pittsburgh,  PA. 
15251-5835. 


FCC,  UHF  Comnf>ercial 
P.O.  Box  358835. 
Pittsburgh,  PA. 
15251-5835. 


FCC  Satellite  TV. 

P.O.  Box  358835,  Pittsburgh,  PA,  15251-5835. 
FCC,  Low  Power,  PO.  Box  358835,  Pittsburgh,  PA,  15251- 
5835. 
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Address 


Broadcast  Auxiliary  Markets 
Multipoint  Distribution 


FCC,  Auxiliary,   P.O.   Box  358835,   Pittsburgh,   PA,   15251- 

5835. 
FCC,  Multipoint,  P.O.  Box  358835,  Pittsburgh,  PA,  15251- 

5835. 


4.  Section  1.1154  is  revised  to  read  as  follows: 

§1.1154    Schedule  of  annual  regulatory  charges  and  filing  locations  for  common  carrier  services 


Address 


Radio  Facilities: 

1.  Microwave  (Domestic  Public  Fixed)  (Electronic  Filing) 
(FCC  Form  601  &  159). 
Carriers: 

1 .  Interstate  Telephone  Service  Providers  (per  dollar  con- 
tributed to  TRS  Fund). 


FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 


FCC,  Carriers,  P.O.  Box  358835,  Pittsburgh,  PA,  15251-5835. 


5.  Section  1.1155  is  revised  to  read  as  follows: 

§  ■■  ''55     Scheduie  o*  'equia'o-,  'f-e',  ^nd  •'i-'^q  :ocatior>s  *or  cable  television  services. 


Fee  amount 


Address 


1   Cable  Antenna  Relay  Service  

2.  Cable  TV  System  (per  subscriber) 


$53 
.47 


FCC,  Cable,  P.O.  Box  358835,  Pittsburgh,  PA,  15251-5835. 


6.  Section  1.1156  is  revised  to  read  as  follows: 

§1.1156     Schedule  o?  'equlatory  fe*"?  and  filing  locations  'or  internationai  services. 


Address 


Radio  Facilities: 

1 .  Intemational  (HF)  Broadcast 

2.  Intemational  Public  Fixed  


Space  Stations:     • 

(Geostationary  Orbit) 


(Non-Geostationary  Orbit 


Earth  Stations: 

Transmit/Receive  &  Transmit  Only  (per  authorization  or 
registration). 
Carriers: 

1.  Intemational  Bearer  Circuits  (per  active  64KB  circuit  or 
equivalent). 


FCC,  Intemational,  P.O.  Box  358835,  Pittsburgh,  PA,  15251- 

5835. 
FCC,  Intemational,  P.O.  Box  358835,  Pittsburgh,  PA,  15251- 

5835. 

FCC,   Space   Stations,   P  O.   Box   358835,   Pittsburgh,   PA, 

15251-5835. 
FCC,    Space   Stations,    P.O.    Box   358835.    Pittsburgh,    PA, 

15251-5835. 

FCC,  Earth  Station,  P.O.  Box  358835,  Pittsburgh,  PA,  15251- 
5835. 

FCC,  Intemational,  P.O.  Box  358835,  Pittsburgh,  PA,  15251- 
5835. 


(FR  Doc.  00-17937  Filed  7-17-00;  8:45  am] 

3ILUNG  CODE  6712-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-6734-3] 

BIN  2060-AG97 

National  Emission  Standards  tot 
Hazardous  Air  Pollutants  Metal  Coll 
Coating 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  facilities  that 
coat  metal  coil.  The  EPA  has  identified 
metal  coil  coating  as  a  major  source  of 
hazardous  air  pollutant  (HAP)  emissions 
such  as  methyl  ethyl  ketone,  glycol 
ethers,  xylenes  (isomers  and  mixtiues), 
toluene,  and  isophorone.  These 
proposed  standards  will  implement 
section  112(d)  of  the  Clean  Air  Act 
(CAA  or  Act)  by  requiring  all  major 
sources  to  meet  HAP  emission  standards 
reflecting  the  application  of  the 
maximimi  achievable  control 
technology  (MACT).  The  proposed 
standards  would  eliminate 
approximately  55  percent  of  nationwide 
HAP  emissions  from  these  major 
sources. 

DATES:  Comments.  Submit  comments  on 
or  before  September  18,  2000. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  August  7,  2000,  a  public 
hearing  will  be  held  on  August  17,  2000. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-97-47,  U.S.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Avenue,  NW,  Washington,  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed  in 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  our  Office  of 
Administration  Auditorium  in  Research 
Triangle  Park,  North  Carolina.  You 
should  contact  Ms.  Janet  Eck.  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
7946  to  request  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held. 


Docket.  Docket  No.  A-97-47  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460  in 
Room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  hnlidavs 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rhea  Jones,  Coatings  and  Consimier 
Products  Group.  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2940,  facsimile 
number  (919)  541-5689;  electronic  mail 
address:  iones.rhea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect*  version  5.1,  6.1,  or  Corel 
8  file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  nimiber:  A-97-47.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  conmients  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Rhea  Jones,  c/o  OAQPS 
Docimient  Control  Officer  (Room  740B), 
U.S.  Environmental  Protection  Agency, 
411  W.  Chapel  Hill  Street,  Diu-ham,  NC 
27701.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 


27711;  telephone  number  (919)  541- 
7946  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
call  Ms.  Eck  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  would  provide  interested 
parties  the  opportunity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate^documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule  is 
also  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  rule 
will  be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  http://www.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Plain  Language.  In  compliance  with 
President  Clinton's  June  1, 1998 
Executive  Memorandum  on  plain 
language  in  government  writing,  this 
preamble  is  written  using  plain 
language,  thus,  the  use  of  "we"  and 
"us"  in  this  document  refers  to  the  EPA. 
The  use  of  "you"  refers  to  the  reader, 
and  may  include  industry;  State,  local, 
and  tribal  governments;  environmental 
groups;  and  other  interested 
individuals. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 
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Category 


Metal  coil  coating  industry 


SIC  codes 


3479*-  2591,   2796,   3053,   3081,   3083,  3086,  3316, 

3312.  3313,  3317    3334    3341    3352,  3353.  3355. 

3441,   3444,  3446.   3448.   3465.  3471,  3490,  3499, 

3555,  3699,  3714,  3861,  5051,  5084,  7389,  8731, 
8734. 


•The  majority  of  facilities  are  included  in  SIC  3479. 


Examples  of  potentially  regulated  entities 


Those  facilities  tfiat  perform  surface  coating  of  me\ai 
coll. 


This  table  is  not  Intauded  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  hkely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  section  11  of  this 
preamble  and  in  §  63.5090  of  the 
proposed  rule  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section 

Background  Information  Docmupnt. 
The  Background  Information  Document 
(BID)  for  the  proposed  standard  mav  be 
obtained  from  the  TTNWWW;  the  metal 
coil  coating  docket  {A-97-47]:  the  U.S. 
EPA  Library  (MD-35),  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-2777;  or  the  National 
Technical  Information  Service.  5285 
Port  Royal  Road.  Springfield.  Virginia 
1^2161.  telephone  (703)  487-4650.  Please 
refer  to  "National  Emission  Standards 
for  Hazardous  Air  Pollutants:  Metal  Coil 
Coating  NTSHAP— Background 
Information  for  Proposed  Standards" 
(EPA453/P-00-001). 

Outline  The  information  presented  in 
this  preamble  is  organized  as  follows. 

I.  What  are  the  subject  and  purpose  of  this 

proposed  rule? 

II.  Does  this  proposed  rule  apply  to  me? 

III  What  is  the  proposed  emission  standard? 

IV  When  do  I  show  initial  compliance  with 

the  proposed  rule? 

V.  What  testing  and  monitoring  must  I  do? 

VI.  What  notification,  recordkeeping,  and 

reporting  requirements  must  I  follow? 

VII.  What  are  the  environmental,  energy,  and 
economic  impacts  of  this  proposed  rule? 

Vni.  What  is  the  basis  for  selecting  the  level 
of  the  proposed  standards? 

IX.  What  is  the  basis  for  selecting  the  format 

of  the  proposed  standards? 

X.  Why  did  we  select  the  proposed 

monitoring  requirements? 

XI.  Why  did  we  select  the  proposed  test 

methods? 
Xn.  Why  did  we  select  the  proposed 

notification,  recordkeeping,  and 

reporting  requirements? 
XIII.  Administrative  Requirements 

I  What  .\re  the  Subject  and  Purpose  of 
This  Proposed  Rule? 

The  CA.'\  requires  us  to  establish 
standards  to  control  HAP  emissions 
from  source  categories  identified  imder 
section  112(c).  An  initial  source 


category  list  was  published  in  the 
Federal  Register  on  July  16,  1992  (57  FR 

31576).  The  source  category  list 
identifies  "Metal  Coil  Coating  (Surface 
Coating)"  as  a  source  category  because 
it  contains  major  sources.  Under  the 
CAA.  a  major  source  is  defined  as  ".  .  . 
any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  considering  controls,  in  the 
aggregate,  at  least  10  tons  per  year  (tpy) 
or  more  of  any  one  HAP  or  25  tpy  of  any 
combination  of  HAP."  Sources  that  emit 
or  have  the  potential  to  emit  less  than 
these  amounts  are  considered  area 
sources  We  have  estimated  that  there 
are  over  90  existing  facilities  in  the 
source  categor}-;  all  are  believed  to  be 
major  sources. 

The  purpose  of  the  proposed  rule  is 
to  reduce  emissions  of  HAP  from  major 
sources  that  coat  metal  coil.  We  estimate 
that  annual  baseline  HAP  emissions 
from  this  source  catet;or\'  are 
approximately  2.25?  megagrams  per 
year  (Mg'\T)  (2.484  tpy)  The  proposed 
rule  would  eliminate  approximately 
1,241  Mg/yr  (1.366  tpy)or55  percent  of 
the  major  source  organic  HAP 
emissions 

The  major  HAP  emitted  from  the 
metal  coil  coating  process  include 
methyl  ethyl  ketone  and  gycol  ethers. 
These  compounds  account  for  over  50 
percent  of  the  nationwide  HAP 
emissions  from  this  source  category. 
Other  HAP  identified  in  emissions 
include  xylenes  (isomers  and  mixtures), 
toluene,  and  isophorone.  Each  of  these 
major  HAP  can  cause  reversible  or 
irreversible  toxic  effects  following 
sufficient  exposure.  The  potential  toxic 
effects  include  eye,  nose,  throat,  and 
skin  irritation,  and  blood  cell,  heart, 
liver,  and  kidney  damage. 

The  degree  of  adverse  effects  to 
hiunan  health  from  exposure  to  HAP 
can  range  from  mild  to  severe.  The 
extent  and  degree  to  which  the  human 
health  effects  may  be  experienced  are 
dependent  upon  (1)  the  ambient 
concentration  observed  in  the  area  (as 
influenced  by  emission  rates, 
meteorological  conditions,  and  terrain); 
(2)  the  frequency  and  duration  of 
exposures;  (3)  characteristics  of  exposed 
individuals  (genetics,  age,  preexisting 


health  conditions,  and  lifestyle),  which 
vary  significantly  with  the  population; 
and  (4)  pollutant-specific  characteristics 
(toxicity,  half-life  in  the  environment, 
bioaccumulation,  and  persistence). 

n.  Does  This  Proposed  Rule  Apply  to 
Me? 

A.  What  Facilities  Are  Subject  to  This 
Proposed  Rule? 

Metal  coil  surface  coating  is  a  process- 
specific  rather  than  a  product-specific 
operation.  Accordingly,  the  proposed 
rule  applies  to  you  if  you  own  or 
operate  any  metal  coil  coating  operation 
at  a  facility  that  is  a  major  source  of 
HAP  emissions.  We  have  defined  a  coil 
coating  operation  as  the  application 
system  used  to  apply  an  organic  coating 
to  the  surface  of  any  continuous  metal 
strip  at  least  0.006  inch  thick  that  is 
packaged  in  a  roll  or  coil,  which 
includes  the  web  unwind  or  feed 
station;  the  series  of  one  or  more  coating 
stations  and  any  associated  curing 
ovens;  the  wet  section/pretreatment 
operations;  equipment  and  parts 
cleaning  operations;  the  quenching 
operations;  the  mixing /thiiuiing 
operations;  and  the  storage  and 
wastewater  operations. 

A  major  source  would  also  be  subject 
to  all  other  applicable  NESHAP  for  the 
various  source  categories,  other  than 
metal  coil  coating,  that  may  be  present 
at  the  facility.  This  means  your  facility 
may  be  subject  to  multiple  NESHAP, 
and  you  woidd  be  responsible  for 
complying  with  the  standards  set  for 
each  NESHAP.  Coating  equipment  that 
is  dedicated  to  research  and 
development  is  not  covered  by  the 
proposed  NESHAP. 

B.  How  Is  the  Affected  Source  Defined? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary 
sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 
applies.  Within  a  source  category,  we 
select  the  specific  emission  sources 
(emission  points  or  groupings  of 
emission  points)  that  will  make  up  the 
affected  source  for  that  category.  To 
select  these  emission  sources,  we 
mainly  consider  the  constituent  HAP 
and  quantity  emitted  from  individual'or 
groups  of  emission  points. 
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For  the  proposed  metal  coil  NESHAP, 
the  floor  level  of  control  on  which  the 
emission  standard  is  based  is  98  percent 
overall  control  efficiency  of  the  capture 
and  control  system.  The  affected  source 
subject  to  the  emission  standard  is 
proposed  to  be  the  collection  of  coil 
coating  lines  at  a  facility.  Specific 
emission  sources  that  will  be  subject  to 
the  proposed  emission  limitations 
include  the  coating  application  stations 
and  associated  ciuing  ovens.  Wet 
section/pretreatment  and  quench 
operations  are  part  of  the  metal  coil 
coating  line,  but  are  not  subject  to  the 
proposed  emission  limitations. 

We  are  not  proposing  requirements 
for  the  storage,  wastewater,  mixing/ 
thiiming,  and  parts  and  equipment 
cleaning  operations.  The  proposed 
standard  would  apply  to  emissions  of 
all  organic  HAP  listed  in  section  112(b) 
of  the  CAA  and  apply  to  HAP  present 
in  coatings  applied  to  the  metal  coil. 

Some  facilities  may  perform  both  foil 
and  coil  coating  operations  on  the  same 
equipment.  Where  this  situation  occvirs, 
both  coating  operations  wiU  be  subject 
to  the  proposed  metal  coil  coating 
NESHAP. 

in  What  Is  the  Proposed  Emission 
Standard? 

A.  What  Are  the  Emission  Limits? 

In  the  proposed  rule,  you  have  two 
options  to  limit  HAP  emissions:  (1) 
Reduce  emissions  of  the  organic  HAP 
applied  for  the  month  by  98  percent;  or 
(2)  limit  HAP  emissions  to  no  more  than 
0.029  kilograms  per  liter  fkg/1)  of  solids 
applied  (0.24.  pounds  per  gallon  (lbs/ 
gal))  for  the  month.  The  second  option 
can  be  met  through  a  combination  of 
coating  formulation  and  add-on  capture 
and  control  devices,  or  by  limiting  the 
amount  of  HAP  in  your  coatings  to  no 
more  than  0.029  kg/1  of  solids  (0.24  lbs/ 
gal)  on  average  for  the  month. 

Before  your  initial  compliance 
demonstration,  you  would  choose  one 
of  these  emission  limit  options  for  yoiu' 
coating  lines.  In  your  initial  compliance 
certification,  you  would  notify  the 
Administrator  of  your  choice,  and  after 
that  you  would  monitor  and  report 
compliance  results  accordingly.  If  you 
decide  to  change  to  the  other  emission 
limit  option,  you  are  required  to  notify 
the  Administrator,  as  with  other 
changes  at  the  facility  discussed  in 
section  VI  of  this  preamble. 

In  submitting  conunents,  please 
specify  whether  the  comment  pertains 
to  one  or  all  of  the  emission  limitation 
and  compliance  options.  We  will  further 
evaluate  the  standard  based  on  ouj 
review  of  public  comments  and  other 
information  we  may  receive.  The  final 


rule  may  reflect  either  or  both  of  the 
proposed  options  to  limit  HAP 
emissions. 

The  General  Provisions  (40  CFR  part 
63,  subpart  A)  would  also  apply  to  you. 
as  outlined  in  table  1  of  the  proposed 
rule.  The  General  Provisions  codify 
procedures  and  criteria  we  use  to  carry 
out  all  part  63  NESHAP  promulgated 
under  the  CAA.  The  General  Provisions 
contain  administrative  procedures, 
preconstruction  review  procedures,  and 
procediu^s  for  conducting  compliance- 
related  activities  such  as  notifications, 
recordkeeping  and  reporting, 
performance  testing,  and  monitoring. 
The  proposed  subpart  SSSS  refers  to 
individual  sections  of  the  General 
Provisions  to  highlight  key  sections  that 
we  believe  will  be  of  particular  interest 
to  you.  However,  unless  specifically 
overridden  in  table  1  of  subpart  SSSS, 
all  of  the  applicable  General  Provisions 
requirements  would  apply  to  you. 

You  may  be  subject  to  the  proposed 
metal  coil  NESHAP  and  other  futiu-e  or 
existing  rules,  such  as  State  rules 
requiring  reasonably  available  control 
technology  limits  on  volatile  organic 
compounds  (VOC)  emissions  or  the  new 
source  performance  standards  (NSPS)  in 
40  CFR  part  60.  subpart  TT.  You  must 
comply  with  all  rules  that  apply  to  you. 
Compliance  with  different  numerical 
standards  should  be  resolved  through 
yoiu'  title  V  permit. 

B.  What  Pollutants  Are  Umited  by  This 
Proposed  Ruh? 

We  propose  to  limit  total  organic  HAP 
emissions  from  coating  lines.  Inorganic 
HAP  are  present  in  pigments  and  film- 
forming  components  of  some  coatings. 
These  components  remain  on  the 
substrate  for  the  life  of  the  product  and 
are  not  expected  to  be  emitted  into  the 
air.  Therefore,  inorganic  HAP  are  not 
covered  by  the  proposed  NESHAP.  In 
section  112.  the  CAA  lists  the  HAP  to 
be  regulated. 

IV.  When  Do  I  Show  Initial  Compliance 
With  the  Proposed  Rule? 

Existing  sources  would  have  to 
comply  with  the  final  rule  no  later  than 
3  years  after  the  effective  date  of  the 
final  rule.  The  effective  date  is  the  date 
on  which  the  final  rule  is  published  in 
the  Federal  Register.  New  or 
reconstructed  sources  would  have  to 
comply  upon  start-up  of  the  affected 
source  or  the  effective  date  of  the  final 
rule,  whichever  is  later.  Details  of 
compliance  demonstrations  can  be 
found  in  the  General  Provisions,  as 
outlined  in  table  1  of  subpart  SSSS. 


V.  What  Testing  and  Monitoring  Must 
I  Do? 

In  addition  to  the  testing  and 
monitoring  requirements  specified 
below  for  the  affected  source,  the 
proposed  rule  adopts  the  testing 
requirements  specified  in  §  63.7. 

A.  Test  Methods  and  Procedures 

You  may  comply  with  the  proposed 
standards  by  applying  materials  meeting 
the  organic  HAP  emission  rate  limit,  by 
using  capture  and  control  equipment  to 
reduce  organic  HAP  emissions  by  98 
percent,  or  by  using  a  combination  of 
low  organic  H.-VP  materials  and  captiu-e 
and  control  equipment  to  meet  the 
organic  HAP  emission  rate  limit. 

If  you  demonstrate  compliance  based 
on  the  materials  applied  on  your  coating 
lines,  you  must  determine  the  organic 
HAP  content  or  the  volatile  matter 
content,  and  the  solids  content  of 
materials  applied.  To  determine  organic 
HAP  content,  you  may  either  use  EPA 
Method  311  of  appendix  A  of  40  CFR 
part  63,  use  an  alternative  method  for 
determining  the  organic  HAP  content 
(but  only  after  obtaining  EPA  approval), 
or  use  the  volatile  matter  content  of  the 
materials  applied  as  a  surrogate  for  the 
organic  HAP  content.  The  volatile 
matter  content  must  be  determined  by 
EPA  Method  24  of  appendix  A  of  40 
CFR  part  60.  or  an  EPA  approved 
alternative  method.  The  volume  solids 
content  of  the  material  must  be 
determined  using  ASTM  D2697-86.  or 
ASTM  06093-97.  You  may  rely  on 
manufacturer's  data  to  determine  the 
organic  HAP  content  or  volatile  matter 
and  solids  content  when  these  data  are 
equivalent  to  those  obtained  from 
Method  311,  Method  24,  ASTM  D2697- 
86,  or  ASTM  D6093-97  (or  an  EPA 
approved  alternative  method), 
respectively.  You  'must  determine  the 
mass  of  each  coating  material  applied 
using  company  records.  If  diluent 
solvents  or  other  ingredients  are  added 
to  a  material  prior  to  application,  then 
the  total  organic  HAP  fractions  and 
mass  must  be  adjusted  appropriately  to 
account  for  such  additions.  You  must 
calculate  the  organic  HAP  content  and 
mass  of  all  materials  applied  on  the 
coating  lines  for  each  monthly  period. 
However,  only  changes  in  a  material 
formulation  would  require  a  re- 
determination of  total  organic  HAP 
weight  fraction  for  that  material.  To 
demonstrate  compliance,  you  must 
calculate  the  average  mass  of  organic 
HAP  in  materials  applied  and  show  that 
it  is  less  than  the  organic  HAP  emission 
limit. 

If  you  use  an  emission  captiue  and 
control  system  to  comply  with  the 
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standard,  you  must  demonstrate  that  the 
overall  control  efficiency  reduces  total 
organic  HAP  by  at  least  98  percent. 
Alternatively,  you  may  use  capture  and 
control  equipment  in  combination  with 
low  organic  HAP  materials  and 
demonstrate  you  meet  the  organic  HAP 
emission  limitation  specified.  To 
comply  using  the  combined  approach, 
you  must  determine  the  overall  control 
efficiency  of  the  equipment  and  the 
organic  H.AP  and  solids  content  of  the 
materials  applied.  These  values  must  be 
determined  for  each  monthlv  period. 

The  overall  control  efficiency  for  a 
capture  and  control  system  would  be 
demonstrated  based  on  capture  and 
reduction  efficiency.  You  must 
determine  the  capture  efficiency  or 
\'erif\-  the  presence  of  a  total  enclosure 
usmg  EPA  Method  204  of  40  CFR  part 
51 ,  appendix  M.  The  EPA  Mediod  204A 
through  F  of  40  CFR  part  51.  appendix 
M.  IS  used  to  determine  the  capture 
efficiency  of  enclosures  that  do  not  meet 
the  criteria  for  total  enclosures.  You 
must  determine  the  emission  reduction 
efficiency  of  a  control  device  by 
conducting  a  performance  test  or  using 
a  continuous  emission  monitoring 
system  (CEMS).  If  you  use  CEMS,  you 
must  determine  the  inlet  and  outlet 
c  oncentration  to  calculate  the  control 
efficiency  The  CEMS  must  comply  with 
performance  specification  8  or  9  in  40 
CFR  part  60.  appendix  B. 

If  you  conduct  a  performance  test,  we 
are  proposing  that  the  removal 
efficiency  of  a  control  device  be 
determined  based  on  three  runs,  each 
run  lasting  1  hour.  Method  1  or  lA  of 
40  CFR  part  60.  appendix  A  is  used  for 
selection  of  the  sampling  sues  Method 
2.  2A,  2C.  2D.  2F.  or  2G  of  40  CFR  part 
60.  appendia  A,  is  used  to  determine  the 
gas  volumetric  flow  rate.  Method  3,  3A, 
or  3B  of  40  CFR  part  60,  appendix  A.  is 
used  for  gas  analysis  to  determine  dry 
molecular  weight  Method  4  of  40  CFR 
part  60.  appendix  A.  is  used  to 
determine  stack  moisture.  Method  25  or 
2.5.^  of  40  CFR  part  60.  appendix  A,  is 
used  to  determine  organic  volatile 
matter  concentration.  Alternatively,  any 
other  test  method  or  data  that  have  been 
validated  according  to  the  applicable 
procedures  in  Method  301  of  40  CFR 
part  63.  appendix  A.  may  be  used  upon 
obtaining  EP.\  approval. 

If  you  use  a  solvent  recovery  system, 
vou  may  alternatively  determine  the 
overall  control  efficiency  using  a  liquid- 
liquid  material  balance.  If  vou 
iemonstrate  compliance  with  the 
material  balance,  you  must  measure  the 
amount  of  all  materials  applied  during 
each  month  and  determine  the  volatile 
matter  content  of  these  materials.  You 
must  also  measure  the  amount  of 
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volatile  matter  recovered  by  the  solvent 
recover}'  system  during  the  month  and 
calc\ilate  the  overall  solvent  recovery 
efficiency. 

B.  Monitoring  Requirements 

Monitoring  is  required  by  the 
proposed  standards  to  ensure  that  the 
affected  source  is  in  continuous 
compliance.  Monitoring  requirements 
apply  if  you  comply  with  the  proposed 
rule  using  emission  captxire  and  control 
devices  to  meet  the  standards  expressed 
as  a  percent  control  or  as  an  organic 
HAP  emission  rate  limit. 

Monitoring  to  demonstrate 
compUance  is  accomplished  by 
measuring  site-specific  operating 
parameters,  the  values  of  which  you 
establish  diu-ing  the  performance  test 
described  in  section  V,  A  of  this 
preamble.  You  must  install,  calibrate, 
maintain,  and  operate  all  monitoring 
equipment  according  to  manufacturer's 
specifications.  If  you  use  control  devices 
other  than  those  identified  in  the 
proposed  standards  you  must  submit 
the  operating  parameters  to  be 
monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  the  Administrator  and  is  not 
delegated. 

The  operating  parameter  value  is 
defi^ned  as  the  minimum  or  maximum 
(as  applicable)  value  established  for  a 
control  device  or  process  parameter 
achieved  during  the  most  recent 
performance  test  that  demonstrated 
compliance  with  the  emission  standard. 

If  you  use  a  capture  and  control 
system  to  meet  the  proposed  standards 
and  you  do  not  use  hquid-liquid 
material  balances  to  demonstrate 
compliance,  you  are  required  to  submit 
a  plan  identifying  the  operating  limit 
and  monitoring  procedures  for  the 
capture  efficiency.  You  must  monitor  in 
accordance  with  your  plan  unless  we 
require  an  alternate  monitoring 
procedure. 

If  you  use  a  thermal  or  catalytic 
oxidizer,  you  must  monitor  temperatiu^ 
using  a  continuous  recorder.  If  you  use 
a  thermal  oxidizer,  you  must  establish 
the  minimum  combustion  temperature 
recorded  during  the  performance  test  as 
the  operating  limit.  If  you  use  a  catalytic 
oxidizer,  you  must  establish  as  the 
operating  parameters  the  minimxmi  gas 
temperatures  both  upstream  and 
downstream  of  the  catalyst  bed.  These 
minimum  temperatures  are  the 
operating  parameters  used  to 
demonstrate  continuous  compliance. 
The  time  weighted  average  of  the  values 
recorded  during  the  performance  test 
shall  be  computed  to  establish  the 
parameter  value(s).  For  catalytic 


oxidizers,  temperature  monitors  are 
placed  immediately  before  and  after  the 
catalyst  bed.  For  thermal  oxidizers,  the 
temperature  monitor  is  placed  in  the 
firebox  or  in  the  duct  immediately 
downstream  of  the  firebox  b  'i  re  any 
substantial  heat  exchange  1  x  js. 

If  you  operate  metal  coil  -.oating  lines 
with  intermittently-contro liable  work 
stations,  you  must  demonstrate  that 
HAP  emissions  from  each  curing  oven 
associated  with  these  work  stations  are 
being  routed  to  the  control  device  by 
monitoring  for  potential  bypass  of  the 
control  device.  You  may  choose  from 
the  following  four  procedures: 

(1)  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

(2)  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating; 

(3)  Valve  closure  continuous 
monitoring  to  ensure  any  bypass  line 
valve  or  damper  is  closed  when  the 
control  device  is  operating;  or 

(4)  Automatic  shutdowm  system  to 
stop  operation  of  the  metal  coil  coating 
line  when  flow  is  diverted  from  the 
control  device  when  the  control  device 
is  operating. 

If  you  use  a  solvent  recovery  system, 
you  must  conduct  monthly  liquid-liquid 
mass  balanqps  or  operate  CEMS  as 
described  above  in  the  test  methods  and 
procedures  section  of  this  preamble. 

If  you  use  a  combination  of  capture 
and  control  devices  and  low-HAP 
materials,  you  are  required  to  monitor 
the  parameter  of  the  captiu*  and  control 
device  as  indicated  above.  In  addition, 
you  must  record  data  on  the  HAP  and 
sohds  content  of  the  materials  apphed 
to  determine  the  HAP  emission  rate  as 
described  in  the  performance  test 
section. 

VI.  What  Notification,  Recordkeeping, 
and  Reporting  Requirements  Must  I 
Follow? 

A.  Initial  Notification 

If  the  NESHAP  apply  to  you,  you 
must  send  notification  to  the 
appropriate  EPA  Regional  Office,  and  to 
your  State  or  local  agency,  at  least  1  year 
before  the  compliance  date  for  existing 
sources  and  within  120  days  after  the 
date  of  initial  start-up  for  new  and 
reconstructed  sources,  or  120  days  after 
publication  of  the  final  rule,  whichever 
is  later.  New  major  affected  sources 
must  submit  an  application  for  approval 
of  construction  or  reconstruction 
accorduig  to  §  63.5(d)(1).  This 
application  satisfies  the  initial 
notification  requirement.  The  initial 
notification  informs  us  and  youi  State 
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agency  that  you  have  an  existing  facility 
that  is  subject  to  the  proposed  NESHAP 
or  that  you  have  constructed  a  new 
facility.  Thus,  it  allows  you  and  the 
enforcement  agency  to  plan  for 
compUance  activities. 

B.  Notification  of  Performance  Test 

If  you  demonstrate  compliance  by 
using  a  capture  and  control  system  to 
reduce  emissions  of  HAP,  you  must 
conduct  a  performance  test  as  described 
above.  FYior  to  conducting  the 
performance  test,  you  must  notify  us  (or 
the  delegated  State  or  local  agency)  at 
least  60  calendar  days  before  the 
performance  test  is  scheduled  to  begin, 
as  indicated  in  the  General  Provisions 
for  the  NESHAP. 

C.  Notification  of  Compliance  Status 

Your  comphance  procedures  will 
depend  on  which  compliance  option 
you  choose.  You  are  required  to  send  a 
notification  of  compliance  status  within 
180  days  after  the  compliance  date.  The 
notification  of  comphance  status  should 
specifically  identify  whether  low-HAP 
materials,  emission  capture  and  control 
systems,  or  a  combination  of  the  two 
were  used  to  demonstrate  compliance, 
and,  for  captiu-e  and  control  systems, 
the  results  of  performance  tests  and 
monitoring,  and  a  description  of  how 
you  will  determine  continuing 
compliance.  Your  notice  must  also 
specify  what  operating  hmits  were 
established  during  the  performance  test, 
the  range  of  each  monitored  parameter 
for  yoiu-  affected  source,  information 
verifying  that  this  range  shows 
compliance  with  the  emission  standard, 
and  information  showing  that  the  source 
has  operated  within  its  designated 
operating  parameters.  To  comply  with 
the  proposed  NESHAP,  yovu 
compliance  report  must  contain  at  least 
5  mondis  of  coating  content  data  where 
low-HAP  materials  are  used  and 
monitoring  data  where  capture  and 
control  systems  are  used  to  demonstrate 
that  you  have  been  in  compliance  since 
the  compliance  date. 

D.  Recordkeeping  Requirements 

Depending  on  the  compliance 
approach  you  choose,  you  may  have  to 
keep  records  of  one  or  more  of  the 
following: 

•  Organic  HAP,  volatile  matter,  and 
sohds  content  of  the  coatings,  as 
applied. 

•  Monthly  usage  of  all  coatings  and 
other  materials  applied. 

•  Equipment  monitoring  parameter 
measurements. 

Deviations  from  the  proposed 
standard,  as  calculated  from  these 


records,  need  to  be  reported  as 
described  in  the  section  below. 

E.  Periodic  Reports 

Each  reporting  year  is  divided  into 
two  semiannual  reporting  periods.  If  no 
deviations  occur  during  a  semiannual 
reporting  period  you  would  submit  a 
semiannual  report  stating  that  the 
affected  source  has  been  in  compliance. 
The  following  semiannual  reports 
would  be  required  under  this  proposal 
when  deviations  occur: 

•  If  you  are  complying  by  using 
oxidizers,  report  all  times  when  a  3- 
hour  average  temperature  was  below  the 
average  temperature  established  during 
the  most  recent  performance  test  when 
compliance  was  demonstrated. 

•  If  you  are  complying  with  the  HAP 
percent  reduction  limitation  by  using 
solvent  recovery  systems  and  you 
choose  to  show  compliance  by  means  of 
a  liquid-liquid  mass  balance,  report 
information  on  all  months  when  the 
material  balances  did  not  meet  the 
standard. 

•  If  you  are  complying  by  using 
oxidizers  or  solvent  recovery  systems 
where  liquid-liquid  material  balances 
are  not  conducted,  report  all  days  when, 
for  any  3-hour  period,  the  average  value 
of  the  site-specific  operating  parameter 
used  to  monitar  the  captxire  system 
performance  was  greater  than  or  less 
than  (as  appropriate)  the  operating 
parameter  value  established  for  the 
capturesystem. 

•  If  you  are  complying  by  using  low- 
HAP  materials,  report  each  deviation 
from  the  emission  limit. 

•  If  you  are  complying  by  using  a 
combination  of  capture  and  control 
systems  and  low-HAP  materials,  rep)ort 
information  on  control  device  parameter 
deviations  as  described  above.  In 
addition,  you  would  be  required  to 
submit  semiannual  reports  of  deviations 
of  monthly  calculated  HAP  emission 
limitations. 

You  would  also  have  to  send  us 
reports  for  each  semiannual  reporting 
period  in  which  the  following  occiur: 

•  A  change  occiu's  at  your  facility  or 
within  your  process  that  might  affect  its 
compliance  status. 

•  A  change  occurs  at  your  facility  or 
within  your  process  that  you  must 
normally  report  in  the  initial  notice. 

•  You  decide  to  change  to  another 
emission  limitation  option. 

F.  Other  Reports 

You  are  required  to  submit  other 
reports,  including  those  you  must  do  for 
periods  of  start-up.  shutdown,  and 
malfunction.  For  example,  if  you  use  a 
capture  and  control  system  to  reduce 
HAP  emissions,  you  must  develop  a 


start-up,  shutdown,  and  malfunction 
plan.  You  would  have  to  make  the  plan 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  It 
would  stay  in  your  records  for  the  life 
of  the  affected  source  or  until  the  source 
is  no  longer  subject  to  the  standard.  If 
the  procedures  you  follow  during  any 
start-up,  shutdown,  or  malfunction  are 
inconsistent  with  your  plan,  you  must 
report  those  procedures  with  your 
semiannual  reports. 

VII,  What  .\re  the  Environmental. 
Ener;ey.  and  Economic  Impacts  of  This 
Proposed  Rule? 

As  explained  below,  we  do  not  expect 
any  significant  adverse  environmental 
or  energy  impacts  resulting  from  the 
proposed  rule.  .Any  negative  economic 
impacts  are  also  expected  to  be  small. 
Actual  compliance  costs  will  depend  on 
each  source's  existing  equipment  and 
the  modifications  made  to  comply  with 
the  standard  We  have  estimated  that 
the  installation  of  permanent  total 
enclosiu^s  and  the  in.stallation  of,  or 
improvement  to.  thermal  oxidizers  at 
existing  facilities  could  require 
nationwide  capital  costs  of 
approximately  Si  1.6  million  and  axmual 
operating  costs  of  about  $6.2  million. 
Costs  could  be  much  lower  if  facilities 
choose  to  use  low-HAP  coatings. 

A.  Emission  Reductions 

For  existing  sources  in  the  metal  coil 
coating  industrv,  the  nationwide 
baseline  HAP  emissions  are  estimated  to 
be  2,258  Mg-'vr  (2,484  tpv).  We  estimate 
that  implementation  of  the  final  rule 
would  reduce  emissions  from  these 
sources  by  1,241  Mg/>T  {1,366  tpy),  or 
approximately  55  percent. 

Since  the  emission  limits  for  new  and 
existing  sources  are  the  same,  emission 
reductions  for  new  sources  are  expected 
to  be  similar  to  the  55  percent  emission 
reduction  estimated  for  existing  sources. 

B.  Secondary  Environmental  Impacts 

Secondarv  environmental  impacts  are 
considered  to  be  any  air.  water,  or  solid 
waste  impacts,  positive  or  negative, 
associated  with  the  implementation  of 
the  final  standards  These  impacts  are 
.,^xclusive  of  the  direct  organic  H.AP  air 
emission  reductions  discussed  in  the 
previous  section. 

Most  of  the  organic  HAPs  are  VOC. 
Capture  and  control  of  HAP  that  are 
presently  emitted  will  result  in  a 
decrease  in  VOC  emissions.  In  addition, 
the  proposed  emission  control  systems 
used  to  reduce  H.AP  emissions  will 
reduce  non-HAP  VOC  emissions  as 
well.  We  do  not  have  information  on 
non-HAP  VOC  emissions  from  metal 
coil  coating  operations;  consequently. 
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we  cannot  quantifv  the  reduction  of 
VOC  emissions.  However,  the  percent 
reduction  should  be  similar  to  the 
percent  reduction  in  HAP  emissions 
(i.e.,  about  55  percent)  Emissions  of 
\  toe  have  been  associated  with  a  variety 
of  health  and  welfare  impacts  The  VOC 
emissions,  together  with  nitrogen 
oxides,  are  precursors  to  the  formation 
of  ground  level  ozone,  or  smog. 
Exposure  to  ambient  ozone  is 
^t^sponslble  for  a  series  of  public  health 
impacts,  such  as  alterations  in  lung 
capacitv  and  aggravation  of  existing 
respirator,  disease  Ozone  exposure  can 
also  damage  forests  and  crops. 

The  use  of  newly  installed  or 
upgraded  control  devices  will  result  in 
greater  electricity  consumption. 
Increases  in  emissions  of  nitrogen 
oxides,  sulfur  dioxide,  carbon 
monoxide,  and  carbon  dioxide,  as  well 
as  certain  HAP,  from  electric  utilities 
could  result  In  the  metal  coil  coating 
industry,  some  plants  will  comply  by 
installing  or  upgrading  oxidizers. 
Supplemental  hiel.  typically  natural  gas, 
^^■ul  be  used,  particularlv  for  thermal 
oxidizers.  Combustion  of  this  fuel  will 
result  in  additional  carbon  dioxide 
emissions  and  may  result  in  additional 
emissions  of  nitrogen  oxides  and  carbon 
monoxide. 

A  small  number  of  facilities  using 
waterborne  coatings  may  install 
condenser  systems  to  comply  with  the 
proposed  standard.  This  will  result  in 
the  generation  of  wastewater  streams 
that  may  require  treatment  to  remove 
the  HAP.  It  also  is  expected  that  some 
metal  coil  coating  facilities  will  comply 
with  the  proposed  standard  by 
substituting  non-HAP  materials  for  HAP 
presently  in  use.  In  some  cases,  the  non- 
HAP  materials  may  be  VOC,  however,  in 
other  cases.  non-V'OC  (e.g.,  water) 
materials  may  be  used.  Facilities 
converting  to  waterborne  materials  as  a 
means  or  partial  means  of  compliance 
may  have  reduced  Resource 
Conservation  and  Recovery  Act 
hazardous  waste  disposal  if  the  status  of 
the  waste  material  changes  from 
hazardous  to  nonhazardous.  An  increase 
in  wastewater  discharge  may  occiu'  if 
waste  material  and  waterborne  wash-up 
materials  are  discharged  to  publicly 
owTied  treatment  works.  There  is  no 
assurance  that  facilities  converting  to 
Inw-HAP  formulations  will  adopt 
waterborne  rather  than  non-HAP  VOC- 
based  materials. 

New  and  upgraded  catalytic  oxidizers 
will  require  catalysts.  Catalyst  life  is 
estimated  to  be  more  than  10  years. 
Spent  catalysts  will  represent  a  small 
amount  of  solid  waste,  and  sometimes 
the  spent  catalyst  will  be  regenerated  by 
the  manufacturer  for  reuse.  Activated 


carbon  used  in  solvent  recovery  systems 
is  returned  to  the  manufacturer  at  the 
end  of  its  useful  life  and  converted  to 
other  salable  products.  Little  solid  waste 
impact  is  expected  from  this  source. 

C.  Energy  Impacts 

The  operation  of  new  and  upgraded 
control  devices  v«ll  require  additional 
energy.  Capture  of  previously 
uncontrolled  solvent-laden  air  wdll 
require  fan  horsepower.  Operation  of 
oxidizers,  particularly  thermal 
oxidizers,  may  require  supplemental 
fuel  (typically  natural  gas). 

The  total  additional  electrical  energy 
required  to  meet  the  standard  is 
estimated  to  be  14.6  million  kilowatt- 
hours  per  year.  Nationwide  incremental 
natural  gas  usage  is  expected  to  increase 
by  110.6  million  standard  cubic  feet  per 
year. 

D.  Cost  Impacts 

The  total  nationwide  capital  and 
annualized  costs  (1997  dollars) 
attributable  to  compliance  with  the 
proposed  standards  have  been  estimated 
for  existing  sources.  These  costs  are 
based  on  model  plant  analysis  of  the 
least-cost  measure  needed  for  facilities 
to  attain  one  of  the  compliance  options. 
For  existing  facilities,  vdth  the 
exception  of  facilities  applying 
waterborne  coatings  that  do  not  meet 
the  emission  rate  limit,  the  compliance 
costs  represent  the  incremental  costs 
associated  with  upgrading  existing  HAP 
emission  controls. 

Compliance  Costs  for  New  Sources. 
Since  the  proposed  FLAP  emission  limits 
for  existing  and  new  sources  are  the 
same,  the  incremental  costs  required  to 
upgrade  existing  HAP  emission  controls 
are  an  indication  of  the  incremental 
costs  that  will  be  incurred  by  new 
sources  to  install  and  operate  the  level 
of  HAP  emission  controls  required  to 
achieve  the  proposed  emission  limits. 
For  example,  for  a  small  coating  line 
with  one  application  station  enclosed  by 
a  permanent  total  enclosure  and  a 
thermal  oxidizer  to  control  HAP 
emissions,  the  incremental  capital  costs 
are  estimated  to  be  about  $213,000,  and 
the  annual  costs  including  monitoring, 
recordkeeping,  and  reporting  costs 
approximately  $78,000.  Similarly,  for  a 
large  coating  line  with  two  application 
stations  enclosed  by  permanent  total 
enclosures  and  two  thermal  oxidizers, 
the  incremental  capital  costs  are 
estimated  to  be  about  $406,000,  and  the 
annual  costs  around  $182,000, 
including  monitoring,  recordkeeping, 
and  reporting  costs.  A  coating  line 
applying  waterborne  coatings  is 
estimated  to  incur  capital  costs  of 
around  $780,000  and  annual  costs  of 


approximately  $277,000,  including 
monitoring,  recordkeeping,  and 
reporting  to  install  and  operate  a 
condenser  system  to  control  HAP 
emissions. 

The  incremental  costs  incurred  for 
coating  lines  controlled  by  thermal 
incinerators  include  retrofit  factors,  and, 
thus  for  new  sources,  the  incremental 
costs  are  probably  overstated. 
Nonetheless,  the  estimated  costs  should 
not  deter  the  construction  of  new  metal 
coil  coating  lines  or  the  entry  of  new 
companies  into  the  industry. 

Capital  Costs  for  Existing  Sources. 
Capital  costs  would  be  incurred  by 
installing  capture  and  control  systems  at 
those  facilities  presently  without  . 
controls  and  upgrading  capture  and 
control  systems  at  existing  facihties  that 
do  not  meet  the  proposed  standard. 
Additionally,  the  purchase  of 
monitoring  equipment  may  be  needed 
as  a  capital  investment  to  meet  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  the  proposed 
rule.  Total  nationwide  capital  costs  are 
estimated  at  $11.6  million,  based  on  the 
use  of  permanent  total  enclosxires, 
thermal  oxidizers,  solvent  recovery 
systems,  and  monitoring  equipment. 
The  total  nationwide  capital  costs  with 
other  methods  of  control  are  expected  to 
be  lower. 

Annual  Costs  at  Existing  Sources. 
Total  nationwide  annual  costs  of  the 
proposed  standard  have  been  estimated 
at  approximately  $6.0  million  per  year 
with  the  use  of  permanent  total 
enclosures  and  new  or  upgraded 
thermal  oxidizers  or  solvent  recovery 
systems.  These  costs  include  capital 
recovery  over  a  15-year  period, 
operating  costs  for  the  newly  installed 
and  upgraded  capture  and  control 
systems,  and  costs  for  monitoring, 
recordkeeping,  and  reporting.  These  are 
net  costs  after  taking  into  account  the 
costs  presently  being  incurred  for  the 
baseline  control  level.  The  total 
nationwide  aimual  costs  with  methods 
of  control  other  than  thermal  oxidizers 
are  expected  to  be  lower. 

E.  Economic  Impacts 

The  Economic  Impact  Analysis  (EIA) 
(included  in  the  BID.  EPA  453/P-OO- 
001)  shows  that  the  expected  price 
increase  for  coated  metal  coils  would  be 
approximately  0.2  percent  as  a  result  of 
the  proposed  standards.  Therefore,  no 
adverse  impact  is  expected  to  occur  for 
those  industries  that  consume  coated 
metal  coils  such  as  building  and 
construction,  appliances,  automotive 
parts,  and  other  consumer  products. 

The  distribution  of  costs  across  metal 
coil  coating  facilities  is  slanted  toward 
the  lower  impact  levels  with  many 
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facilities  incurring  no  costs  or  only 
those  related  to  initial  performance 
testing  and  annually  recurring 
monitoring,  recordkeeping,  and 
reporting.  The  EIA  indicates  that  these 
regulatory  costs  are  expected  to 
represent  less  than  1  percent  of  the 
value  of  coating  services,  which  should 
not  cause  producers  to  cease  or  alter 
their  ciurent  operations.  Hence,  no 
firms  or  facilities  are  at  risk  of  closure 
because  of  the  proposed  standards.  For 
more  information,  consult  the  docket  for 
this  project. 

Vm.  What  Is  the  Basis  for  Selecting  the 
Level  of  the  Proposed  Standards' 

A.  Source  of  Authority  for  Standards 
Development 

Section  112(c)  of  the  CAA  directs  us 
to  develop  a  list  of  all  categories  of 
major  sources  and  appropriate  area 
sources  that  emit  one  or  more  of  the  188 
HAP  listed  under  section  112Cb).  Metal 
coil  coating  is  a  listed  source  category 
because  of  its  HAP  emissions  that 
include,  but  are  not  limited  to,  toluene, 
methanol,  methyl  ethyl  ketone,  xylenes, 
phenol,  methylene  chloride,  ethylene 
glycol  and  glycol  ethers,  hexane,  methyl 
isobutyl  ketone,  cresols  and  cresylic 
acid,  dimethylformamide,  vinyl  acetate, 
formaldehyde,  and  ethyl  benzene. 

B.  What  Is  the  Basis  for  Defining  the 
Affected  Source? 

In  defining  the  affected  source  for  the 
proposed  metal  coil  coating  NESHAP, 
we  considered  available  information  on 
HAP  emissions,  control  configiu-ations, 
industry  practices,  and  products 
produced. 

A  metal  coil  coating  operation  is  the 
application  system  used  to  apply  an 
organic  coating  to  the  surface  of  any 
continuous  metal  strip  at  least  0.006 
inch  thick  or  more  that  is  packaged  in 
a  roll  or  coil.  It  includes  the  affected 
source  and  associated  operations  that 
support  the  coating  process. 

In  general,  metal  coil-coating  facilities 
are  covered  by  the  SIC  codes  listed  in 
the  Regulated  Entities  table.  However, 
facilities  classified  under  other  SIC 
codes  may  be  subject  to  the  proposed 
standards  if  the  facility  meets  the 
definition  of  a  major  source  and 
conducts  metal  coil  coating. 

Although  the  coil  coated  metal  is  used 
in  an  extensive  list  of  products,  the 
coating  processes  used  by  the  different 
segments  of  the  coil  coating  industry  are 
very  similar.  Typically,  the  coil  (or  roll) 
of  bare  sheet  metal  strip  is  unwound, 
cleaned  and  treated  in  a  wet  section,  air- 
dried,  and  coated  on  one  or  both  sides. 
A  prime  coat  is  applied,  cured  in  an 
oven  and  quenched  (i.e.,  cooled  by  an 


air  or  water  spray),  followed  by 
application  of  a  top  or  finish  coat. 
Curing  and  quenching  are  repeated,  and 
the  finished  strip  is  cut  or  rewound  and 
packaged  for  shipment  or  additional 
processing.  The  coating  line  may 
include  one  coating  station  or  multiple 
coating  stations.  A  variety  of  coatings 
may  be  applied.  Thgse  may  be 
decorative  or  protective,  adhesives,  or 
printed  patterns. 

The  primary  HAP  emission  source  in 
metal  coil  coating  is  the  solvent  used  in 
the  coatings.  The  solvent  basically  acts 
as  a  vehicle  for  the  material  that  is  used 
to  coat  the  coil;  this  solvent  is  usually 
evaporated  in  curing  ovens,  with  HAP 
emissions  occurring  from  both 
application  and  curing  of  the  coating. 
Most,  if  not  all,  of  the  solvent  emitted 
can  be  collected  if  capture  equipment  is 
installed  to  collect  solvent  vapors. 
Solvents  are  also  contained  in  cleaning 
solutions  that  are  used  to  clean  residual 
coating  material  fi-om  the  coating 
equipment.  If  a  facility  mixes  coatings 
on  site,  this  process  can  also  be  a  source 
of  HAP  solvent  emissions. 

In  the  various  segments  of  the  metal 
coil  coating  industry,  the  same  primary 
HAP  emission  sources  can  be  found.  On 
average,  coating  application  and  curing 
oven  HAP  emissions  represent  about  90 
percent  of  the  total  HAP  emissions  from 
metal  coil  surface  coating  operations. 

We  have  identified  one  facility  that 
coats  metal  coil  by  electrodeposition. 
This  method  of  coating  application  is 
different  than  the  roll  coating  method 
used  by  most  coil  coaters.  The  company 
which  operates  this  facility  has 
expressed  concern  about  the 
appropriateness  of  having  the 
electrodeposition  coil  coating  line 
subject  to  the  same  emission  limits  as 
other  coil  coaters.  We  have  not 
determined  that  electrodeposition 
coating  of  metal  coil  warrants  a  different 
emission  limit.  Therefore,  in  this 
proposed  rule,  the  electrodeposition 
coating  of  metal  coil  is  subject  to  the 
same  emission  limits  as  all  other  coil 
coating.  We  welcome  specific  comments 
on  the  appropriateness  of  the  proposed 
emission  limits  to  electrodeposition 
coating  of  metal  coil. 

The  affected  source  is  broadly  defined 
as  the  collection  of  all  coil  coating  lines 
at  a  facility.  This  definition  allows  for 
flexibility  with  compliance 
demonstrations,  i.e.,  averaging 
emissions  fi-om  all  coil  coating  lines 
rather  than  demonstrating  compliance 
for  each  individual  line.  The  proposed 
rule  limits  would  apply  to  only  the 
coating  application  and  curing  sections 
of  the  affected  source. 


C.  What  Is  the  MACT  Floor  That  Is  the 
Basis  for  the  Proposed  Standards? 

Quantitative  data  on  HAP  use  and 
emission  contrd!  were  obtained  ft^om  a 
total  of  over  90  metal  coil  coating 
facilities.  Qualitative  data  providing 
descriptions  of  metal  coil  coating 
processes,  R.^P  control  technologies, 
and  process  and  control  technology 
concerns  also  were  obtained  from  site 
visits  and  industry  trade  groups,  such  as 
the  National  Coil  Coaters  Association. 
These  data  verified  that  the  metal  coil 
coating  processes  and  HAP  emission 
sources  are  similar  across  all  industry 
segments,  and  that  HAP  control 
technologies  also  are  the  same. 

The  most  common  approach  is 
capture/control  of  emissions.  At  many 
facilities,  coating  application  stations 
are  enclosed  in  rooms,  and  the 
ventilation  air  is  directed  to  the  control 
device.  This  type  of  capture  system  can 
achieve  100  percent  capt\u-e  of 
emissions  when  designed  to  meet  the 
criteria  specified  in  EPA  Method  204  of 
40  CFR  part  51,  appendix  M.  This 
capture  system  is  called  a  permanent 
total  enclosure  (PTE).  Of  the  surveyed 
facilities,  45  reported  the  use  of  PTE. 
Oven  emissions  typically  are  controlled 
by  a  thermal  or  catalytic  incinerator 
(also  known  as  an  oxidizer).  Of  the 
surveyed  facilities,  72  facilities  reported 
they  operate  incinerators.  Of  105 
controlled  lines,  79  were  controlled 
with  thermal  incinerators,  and  24  with 
catedytic  oxidizers.  Two  lines  had 
condenser/scrubber  systems.  All  of  the 
top  12  percent  of  existing  facilities  use 
thermal  oxidizers,  and  eight  of  the 
facilities  report  achieving  100  percent 
capture  of  application  station  emissions 
through  the  use  of  permanent  total 
enclosures.  This  is,  therefore,  the 
control  technology  that  reflects  the 
MACT  floor  for  existing  sources. 

Reported  values  show  that  control 
systems  may  be  capable  of  achieving 
greater  than  99  percent  HAP 
destruction,  based  on  100  percent 
capture  and  greater  than  99  percent 
destruction  efficiencies.  The  average 
reported  overall  control  efficiency  (OCE) 
of  the  MACT  floor  facilities  is  99.4 
percent.  However,  to  determine  the 
level  of  emission  control  achievable 
with  this  technology,  it  is  important  to 
consider  not  only  the  level  of  control 
reported,  but  also  the  control  levels  that 
EPA  has  generally  found  to  be 
achievable  for  this  type  of  control 
technology.  This  approach  ensures  that 
factors  that  affect  control  levels,  such  as 
variations  in  source  operating 
conditions  and  inlet  loadings  to  the 
control  device,  are  accommodated  in  the 
selection  of  the  MACT  floor. 
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A  study  conducted  by  EPA  indicated 
that  a  98  percent  reduction  is  the 
control  efficiency  achievable  by  all  new 
oxidizers.  Information  from  vendor 
guarantees  supports  the  determination 
of  a  destruction  efficiency  of  98  percent 
for  thermal  incinerators.  Therefore,  a  98 
percent  facilitywide  coating  line  OCE, 
based  on  1 00  percent  capture  efficiency 
of  PTE  and  98  percent  destruction 
efficiency  of  thermal  oxidizers,  was 
determined  to  be  the  MACT  floor  for 
existing  sources. 

A  98  percent  facilitywide  coating  line 
( )CE  also  was  determined  to  be  the 
MACT  floor  for  new  sources.  No 
technology  was  identified  that  could 
achieve  a  better  OCE,  that  would  be 
applicable  for  all  segments  of  the 
industry,  than  the  use  of  PTE  to  capture 
emissions  from  coating  application 
stations,  and  a  thermal  incinerator  to 
destroy  emissions  from  application 
stations  and  curing  ovens. 

Data  from  the  surveyed  facilities  were 
used  to  calculate  an  alternative  facility 
emission  rate  limit.  This  rate  was 
calculated  by  applying  the  98  percent 
OCE  to  a  pre-controUed  facility  HAP 
emission  rate  representative  for  this 
industry.  This  calculation  process, 
described  in  the  BID  (EPA  453/P-OO- 
01),  resulted  in  a  facility  HAP  emission 
rate  of  0.029  kg/1  (0.24  lb/gal)  of  solids 
applied. 

IX.  VMiat  Is  the  Basis  for  Selecting  the 
Format  uf  the  Proposed  Standards? 

Where  control  devices  are  or  can  be 
used,  the  proposed  format  for  the 
emission  standards  is  an  overall  percent 
reduction  of  emissions,  taking  into 
account  both  capture  and  control  device 
efficiencies. 

To  encourage  the  use  of  low  and  non- 
HAP  materials,  alternative  standards 
based  on  FLAP  content  are  also  proposed 
that  will  achieve  HAP  reductions 
comparable  to  the  overall  percent 
reduction  limit.  Sources  applying 
materials  containing  0.029  kg  organic 
HAP  or  less  per  1  of  solids  applied  on 
coating  lines  will  not  be  required  to 
operate  a  control  device  to  comply  with 
the  standard  because  we  believe  that 
this  HAP  level  is  equivalent  to  an 
overall  FLAP  control  efficiency  of  98 
percent.  Facilities  may  use  a 
combination  of  capture  and  control 
systems  and  reduced  HAP  content  in 
coatings  to  meet  the  0.029  kg  per  kg  of 
solids  (0.24  lb/gal)  applied  emission 
limit 

X  Why  Did  We  Select  the  Proposed 
Monitoring  Requirements? 

According  to  paragraph  (a)(3)  of 
section  114  of  the  CAA.  monitoring  of 
stationary  sources  is  required  to 


determine  the  compliance  status  of  the 
sources,  cind  whether  compliance  is 
continuous  or  intermittent.  For  affected 
sources  complying  with  the  proposed 
standards  with  captiu-e  and  control 
systems,  initial  compliance  is 
determined  through  the  initial 
compliance  test,  and  ongoing 
compliance  through  continuous 
monitoring.  We  are  proposing  the 
parameters  to  be  monitored  for  certain 
types  of  control  devices  now  used  in  the 
industry.  The  values  of  these  parameters 
that  correspond  to  compliance  with  the 
proposed  standards  are  set  by  the  ovnier 
or  operator  during  the  initial 
compliance  test.  These  values  are  your 
operating  limits.  If  future  monitoring 
shows  that  control  equipment  is 
operating  outside  operating  limits,  then 
you  are  deviating  from  the  operating 
limits,  except  as  specified  for 
malfunctions. 

We  believe  that  the  selected 
monitoring  parameters  will  adequately 
establish  that  the  facility  is  limiting 
FLAP  emissions  to  the  same  level  as  the 
proposed  MACT  standards.  The 
rationale  for  selecting  the  control  device 
parameters  for  thermal  and  catalytic 
oxidizers  in  this  proposed  rule  is  long 
standing.  The  same  monitoring 
parameters  have  also  been  required  for 
previous  standards.  For  more 
information,  see  the  proposal  notice  for 
the  synthetic  organic  chemical 
manufactimng  industry  reactor 
processes  NSPS  (55  FR  26966,  June  29, 
1990). 

XI.  Wh\  Did  We  Select  the  Proposed 
Test  Methods? 

The  proposed  rule  requires  emissions 
tests  for  cases  in  which  a  source  uses  an 
add-on  control  device  to  reduce 
emissions.  For  the  case  in  which  no 
add-on  control  device  is  used,  the 
proposed  rule  would  require 
determination  of  the  HAP  content  of 
each  material  applied.  The  test  methods 
we  propose  to  require  are  existing  EPA 
methods  that  are  familiar  to  the 
industry,  readily  available,  and 
appropriate  to  the  device  or  the 
parameter  being  measured.  The  tests 
selected  are  expected  to  adequately 
establish  whether  the  facility  is 
complying  with  the  standard. 

Xn.  Why  Did  We  Select  the  Proposed 
Notification.  Recordkeeping,  and 
Reporting  Requirements? 

The  proposed  rule  requires  you  to 
comply  with  notification, 
recordkeeping,  and  reporting 
requirements,  generally  as  described  in 
the  General  Provisions  (40  CFR  part  63, 
subpart  A)  (see  table  1  of  subpart  SSSS) 
and  specifically  as  designed  to  support 


demonstration  of  compliance  with  this 
proposed  rule.  We  believe  that  these 
requirements  are  necessary  and 
sufficient  to  ensiu-e  that  you  comply 
with  the  requirements  in  proposed 
subpart  SSSS. 

Xm.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimaent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  0MB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
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imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule,  the  EPA  did 
consult  with  State  and  local  officials  to 
enable  them  to  provide  timely  input  in 
the  development  of  this  proposed  rule. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regxdation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consixlts  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  No  tribal  governments 


own  or  operate  metal  coil  coatmg 
operations.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks  and  because  it  is  not 
"economically  significant." 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy,  most  cost-effective,  or  least 


burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  whv  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  rule  does  not  impose 
any  enforceable  duties  on  State,  local,  or 
tribal  governments,  i.e..  they  own  or 
operate  no  sources  subject  to  this 
proposed  rule  and,  therefore,  are  not 
required  to  purchase  control  systems  to 
meet  the  requirements  of  this  proposed 
rule.  Regarding  the  private  sector,  EPA 
believes  the  proposed  rule  will  affect 
approximately  90  existing  facilities 
nationwide.  The  EPA  projects  that 
annual  economic  effects  will  be  $6.2 
million.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 
Nevertheless,  in  developing  this 
proposed  rule,  EPA  consulted  with 
States  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  proposed  rule. 

In  addition,  the  EPA  has  determined 
that  this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

F.  Regulatory^  Flexibility  Act  (RFA),  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 


Federal  Register / Vol.  65,  No.  138 /Tuesday,  July  18,  2000 / Proposed  Rules 


44625 


substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today's  proposed  rule  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  according  to  Small 
Business  Administration  (SBA)  size 
standards  by  4-digit  SIC  code  of  the 
owning  entity  (in  this  case,  ranging  from 
100-1,000  employees);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA  and 
SBREFA,  EPA  conducted  an  assessment 
of  the  proposed  standard  on  small 
businesses  within  the  metal  coil  coating 
industry.  Based  on  SBA  size  definitions 
and  reported  sales  and  employment 
data,  EPA  identified  19  of  the  49 
companies  ov^ming  metal  coil  coating 
facilities  as  small  businesses.  Although 
small  businesses  represent  almost  39 
percent  of  the  companies  within  the 
source  category,  they  are  expected  to 
incur  only  8.5  percent  of  the  total 
industry  compliance  costs  of 
approximately  $6.0  million.  Under  the 
proposed  standards,  the  average  annual 
compliance  cost  share  of  sales  for  small 
businesses  is  less  than  0.2  percent  with 
7  of  the  19  small  businesses  not 
expected  to  incur  any  additional  costs 
because  they  are  permitted  as  synthetic 
minor  HAP  emission  sources.  After 
considering  the  economic  impacts  of 
today's  proposed  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  limit  the 
impact  of  this  proposed  rule  on  small 
entities.  For  example,  the  requirements 
of  the  proposed  rule  only  apply  to  major 
sources  as  defined  in  40  CFR  part  63 
and  a  title  V  or  part  70  permit 
application  can  be  used  in  lieu  of  an 
initial  notification  under  certain 
conditions.  Also,  during  the  background 
information  development  phase  of  the 
rulemaking,  numerous  stakeholder 
meetings  were  held  at  which  input  was 
solicited  from  small  entities.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 


impacts. 


G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1957.01)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  the  Collection 
Strategies  Division  (2822),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
doMTiloaded  off  the  internet  at  http:// 
wTvw.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  public  burden  of  monitoring, 
recordkeeping,  and  reporting  for  this 
collection  is  estimated  to  average  281 
hours  per  year  per  coil  coating  facility 
for  each  year  after  the  date  of 
promulgation  of  the  rule  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inJFormation.  Monitoring, 
recordkeeping,  and  reporting  costs  also 
include  the  startup  costs  associated  with 
initial  performance  tests  and  associated 
notifications  and  reports  required  to 
demonstrate  initial  compliance; 
emission  rate  limit  monthly  compliance 
determinations;  semiannual  reports 
when  someone  does  not  follow  a  plan 
for  start-ups,  shutdownns,  and 
malfunctions;  quarterly  and  semiannual 
reports  on  excess  emissions; 
maintenance  inspections;  notices;  and 
recordkeeping.  The  total  annualized 
costs  associated  with  monitoring, 
recordkeeping,  and  reporting  have  been 
estimated  at  S784,179,  which  include 
the  estimated  annualized  capital  costs  of 
$232,076. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  in  40 
CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division  (2822),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW,  Washington,  DC  20460,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,  Washington,  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence. 

Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  July  18,  2000,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  August  17,  2000.  The  final  rule  will, 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113. 
section  12(d)  (15  U.S.C.  272  note), 
directs  all  Federal  agencies  to  use 
voluntary  consensus  standards  (VCS)  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  VCS  are 
technical  standards  [e.g.,  material 
specifications,  test  methods,  sampling 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  by  one  or 
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more  VCS  bodies.  The  NTTAA  directs 
EP.\  to  provide  Congress,  through 
annual  reports  to  0MB,  with 
explanations  when  EPA  does  not  use 
available  and  applicable  VCS. 

Consistent  witli  the  NTTAA,  EPA 
conducted  searches  to  identify  VCS  for 
use  in  emissions  monitoring.  The  search 
for  emissions  monitoring  procedures 
identified  20  VCS  that  appeared  to  have 
possible  use  in  lieu  of  EPA  standard 
reference  methods.  However,  after 
reviewing  the  available  standards,  EPA 
determined  that  ten  of  the  candidate 
consensus  standards  (ASTM  D3 154-91, 
ASTM  D3271-87.  ASTM  D3464-96, 
ASTM  D3 796-90,  ASTM  D3960-98, 
ASTM  D6053-96,  ASTM  E337-84,  ISO 
9096:  1992".  PTC  19-10-1981,  and  EN 
1093-4:1996)  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  would  not  be  practical 
due  to  lack  of  equivalency, 
documentation,  and  validation  data 
(Docket  A-97^7).  Seven  of  the 
remaining  candidate  consensus 
standards  (BSR/ASME  MFC  13m,  ASTM 
Z6871Z.  ISO/DIS  14164,  ISO  PWI 
17895.  ISO/DIS  11890-1,  ISO/DIS 
11890-2.  and  PREN  12619)  are  under 
development.  The  EPA  plans  to  follow, 
review,  and  consider  adopting  these 
standards  after  their  development  is 
completed. 

The  ASTM  2369-95  is  practical  for 
EPA  use  as  an  acceptable  alternative  in 
measuring  the  volatile  matter  content  of 
surface  coatings.  This  VCS  uses  the 
same  techniques,  equipment,  and 
procedures  as  Method  24.  The  EPA  will 
incorporated  by  reference  (IBR)  ASTM 
02369-95  into'40  CFR  63.14  in  the  near 
future. 

The  ASTM  D2697-86  (Reapproved 
98)  and  ASTM  D6093-97  are  acceptable 
procedures  for  use  in  determining  the 
volume  fraction  of  solids  for  a  variety  of 
coatings.  The  EPA  will  IBR  ASTM 
D2697-86  (Reapproved  98)  and  ASTM 
D6093-97  into  40  CFR  63.14  in  the  near 
future. 

Six  consensus  standards:  ASTM 
D1475-90.  ASTM  D2369-95,  ASTM 
D3792-91.  ASTM  D4017-96a,  ASTM 
D4457-85  (Reapproved  91),  and  ASTM 
D5403-93  are  already  IBR  in  EPA 
Method  24;  and  five  consensus 
standards:  ASTM  D1979-91,  ASTM 
D3432-89,  ASTM  D4747-87,  ASTM 
D4827-93,  and  ASTM  PS  9-94  are  IBR 
in  EPA  Method  311. 

The  EPA  takes  comment  on  proposed 
compliance  demonstration  requirements 
proposed  in  this  rule  and  specifically 
invites  the  public  to  identify 
potentially-applicable  VCS. 
Commentors  should  also  explain  why 
this  proposed  Tule  should  adopt  these 


VCS  in  heu  of  EPA's  standards. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 
method  other  than  Method  301,  40  CFR 
part  63,  appendix  A.  was  used). 

Section  63.5160  of  the  proposed 
standards  lists  EPA  testing  methods  and 
performance  standards  included  in  the 
proposed  rule.  Most  of  the  standards 
have  been  used  by  States  and  industry 
for  more  than  10  years.  Nevertheless, 
§63.5160  allows  any  State  or  source  to 
apply  to  EPA  for  permission  to  use 
alternative  methods  in  place  of  any  of 
the  EPA  testing  methods  or  performance 
standards  listed  in  §63.5160. 

List  of  Subiects  in  40  CFR  Fart  63 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  luly  5,  2000. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regiilations  is  proposed  to  be 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  SSSS  to  read  as  follows: 

Subpart  SSSS — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Metal  Coil  Coating 

Sec. 

What  This  Subpart  Covers 

63.5080    What  is  in  this  subpart? 
63.5090    Does  this  subpart  apply  to  me? 
63.5100    Which  of  my  emissions  sources  are 

affected  by  this  subpart? 
63.5110    What  special  definitions  are  used 

in  this  subpart? 

Emission  Standards  and  Compliance  Dates 

63.5120    What  emission  standards  must  I 

meet? 
63 . 5 1 30    When  must  I  comply? 

General  Requirements  for  Compliance  with 
the  Emission  Standards  and  for  Monitoring 
and  Performance  Tests 

63.5140    What  general  requirements  must  I 
meet  to  comply  with  the  standards? 

63.5150    What  monitoring  must  I  do? 

63.5160    What  performance  tests  must  I 
complete? 


Requirements  for  Showing  Compliance 

bJ.517U     How  do  I  demonstrate  compliance 
with  the  standards? 

Reporting  and  Recordkeeping 

63.5180     What  reports  must  I  submit? 
63.5190    What  records  must  I  maintain? 

Delegation  of  Authority 

63.5200    What  authorities  may  be  delegated 

to  the  States? 
63.5201—63.5209     [Reserved.] 

Tables 

Table  1  to  Subpart  SSSS.  Applicability  of 
General  Provisions  to  Subpart  SSSS 

What  This  Subpart  Covers 

§  63.5080     What  Is  in  this  subpart? 

This  subpart  describes  the  actions  you 
must  take  to  reduce  emissions  of 
hazardous  air  pollutants  (HAP)  if  you 
own  or  operate  a  facility  that  performs 
metal  coil  coating  operations  and  is  a 
major  source  of  HAP.  This  subpart 
establishes  emission  standards  and 
states  what  you  must  do  to  comply. 
Certain  requirements  apply  to  all  who 
must  comply  with  the  subpart;  others 
depend  on  the  means  you  use  to  comply 
with  an  emission  standard. 

§63.5090    Does  this  subpart  apply  to  me? 
The  provisions  of  this  subpart  apply 
to  each  facility  that  is  a  major  soiuce  of 
HAP,  as  defined  in  §  63.2,  at  which  a 
coil  coating  line  is  operated. 

§63  5100     Which  of  my  emissions  sources 
are  affected  by  this  subpart? 

The  affected  source  subject  to  this 
subpart  is  the  collection  of  all  of  the  coil 
coating  lines  at  yoiu  facility  except  any 
coil  coating  line  that  is  part  of  a  research 
or  laboratory  facility. 

§63.5110    What  special  definitions  are 
used  in  tttis  subparf 

(a)  All  terms  used  in  this  subpart  that 
are  not  defined  in  this  section  have  the 
meaning  given  to  them  in  the  Clean  Air 
Act  (CAA  or  Act)  and  in  subpart  A  of 
this  part. 

Always-controlled  work  station  means 
a  work  station  associated  with  a  curing 
oven  from  which  the  exhaust  is 
delivered  to  a  control  device  with  no 
provision  for  the  dryer  exhaust  to 
bypass  the  control  device.  Sampling 
lines  for  analyzers  and  relief  valves 
needed  for  safety  purposes  are  not 
considered  bypass  lines. 

Capture  efficiency  means  the  fraction 
of  all  organic  HAP  emissions  generated 
by  a  process  that  is  delivered  to  a 
control  device,  expressed  as  a 
percentage. 

Capture  system  means  a  hood, 
enclosed  room,  or  other  means  of 
collecting  organic  HAP  emissions  and 
conveying  them  to  a  control  device. 
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Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  or  damper  (e.g.,  from 
open  to  closed)  in  such  a  wav  that  the 
position  of  the  valve  or  damper  carmot 
be  changed  without  breaking  the  seal. 

Coating  means  material  applied  onto 
or  impregnated  into  a  substrate  for 
liecorative.  protective,  or  functional 
purposes.  Such  materials  include,  but 
ire  not  limited  to.  paints,  varnishes, 
sealants,  inks,  adhesives,  maskants,  and 
temporar\'  coatings.  Decorative, 
protective,  or  functional  materials  that 
consist  only  of  solvents,  protective  oils, 
acids,  bases,  or  any  combination  of 
these  substances  are  not  considered 
coatings  for  the  purposes  of  this  subpart. 

Coil  coating  line  means  a  process  lor 
metal  coil  coating  that  includes  a  web 
unwind  or  feed  section,  a  series  of  one 
or  more  coating  stations,  any  associated 
curing  oven,  wet  section,  and  quench 
station.  A  coil  coating  line  does  not 
include  ancillary  operations  such  as 
mixing/thinning,  cleaning,  wastewater 
treatment,  and  storage  of  coating 
.Tiaterial. 

Coil  coating  operation  means  the 
collection  of  equipment  used  to  apply 
an  organic  coating  to  the  surface  of  any 
continuous  metal  strip  at  least  0.15 
millimeter  (0.006  inch)  thick  or  more 
that  is  packaged  in  a  roll  or  coil. 

Coil  coating  station  means  a  work 
station  on  which  a  coil  coating 
operation  is  conducted 

Coating  materials  means  all  coatings 
and  products  that  are  combined  at  the 
coating  facility  to  create  a  coating  [e.g.. 
a  catalyst  and  resin  in  multi-component 
coatings)  that  are  applied  to  a  metal  roll 
or  coil  For  the  purposes  of  this  subpart, 
an  organic  solvent  that  is  used  to  thin 
coating  material  prior  to  application  to 
tile  metal  roll  or  coil  i.s  considered  a 
ooating  material 

Control  device  means  a  device  such  as 
a  solvent  recovers'  device  or  oxidizer 
which  reduces  the  organic  HAP  in  an 
tixhaust  gas  by  recovery  or  by 
destruction. 

Control  device  efficiency  means  the 
ratio  of  organic  HAP  emissions 
recovered  or  destroyed  by  a  control 
device  to  the  total  HAP  emissions  that 
are  introduced  into  the  control  device, 
expressed  as  a  percentage. 

Cunng  oven  means  the  device  that 
uses  heat  or  radiation  to  dry  or  cure  the 
coating  applied  to  the  metal  coil. 

Day  means  a  24-consecutive-hour 
period. 

Deviation  means  any  instance  in 
which  an  affected  source,  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 


including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  start-up,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpairt. 

Facility  means  all  contiguous  or 
adjoining  property  that  is  imder 
common  ownership  or  control, 
including  properties  that  are  separated 
only  by  a  road  or  other  public  right-of- 
way. 

HAP  applied  means  the  organic  HAP 
content  of  all  coating  materials  applied 
to  a  substrate  by  a  coil  coating  line. 

Intermittently-controllable  coil 
coating  work  station  means  a  work 
station  associated  with  a  curing  oven 
with  provisions  for  the  curing  oven 
exhaust  to  be  delivered  to  or  diverted 
from  a  control  device  depending  on  the 
position  of  a  valve  or  damper.  Sampling 
lines  for  analyzers  and  relief  valves 
needed  for  safety  purposes  are  not 
considered  bypass  lines. 

Month  means  a  calendar  month  or  a 
pre-specified  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Never-controlled  coil  coating  work 
station  means  a  work  station  which  is 
not  equipped  with  provisions  by  which 
anv  emissions,  including  those  in  the 
exhaust  from  any  associated  curing 
oven,  may  be  delivered  to  a  control 
device. 

New  source  means  any  affected  source 
the  construction  or  reconstruction  of 
which  IS  commenced  after  July  18,  2000. 

Overall  organic  HAP  control 
efficiency  means  the  total  efficiency  of 
a  control  system,  determined  either  by: 

(1)  The  product  of  the  capture 
efficiencv  as  determined  in  accordance 
with  the  requirements  of  §  63.5160(e)  or 
(f)  and  the  control  device  efficiency  as 
determined  in  accordance  with  the 
requirements  of  §63. 5160(a)(1)  (i)  and 
(ii)  or  §63. 5160(d);  or 

(2)  A  liquid-liquid  material  balance  in 
accordance  with  the  requirements  of 

§  63.5160(a)(3). 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 
enclosure  that  completely  surrounds  a 
source  of  emissions  such  that  all 
emissions  are  captured  and  discharged 


through  a  control  device,  as  defined  in 
Method  204  of  40  CFR  part  51.  appendix 
M. 

Research  or  laboratory  equipment 
means  any  equipment  for  which  the 
primary  purpose  is  to  conduct  research 
and  development  into  new  processes 
and  products,  where  such  equipment  is 
operated  under  the  close  supervision  of 
technically  trained  personnel  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner. 

Temporary  total  enclosure  (TTE) 
means  an  enclosure  constructed  for  the 
purpose  of  measuring  the  capture 
efficiency  of  pollutants  emitted  from  a 
given  source,  as  defined  in  Method  204 
of  40  CFR  part  5 1 ,  appendix  M. 

Work  station  means  a  unit  on  a  coil 
coating  line  where  material  is  deposited 
onto  a  substrate. 

fb]  The  symbols  used  in  equations  in 
this  subpart  are  defined  as  follows: 

(1)  Cahi=the  monthly  average,  as- 
applied,  organic  HAP  content  of  solids- 
containing  coating  material,  i,  expressed 
as  a  weight  fraction,  kilogram  (kg)/kg. 

(2)  Cas,=the  monthly  average,  as 
applied,  solids  content,  of  solids- 
containing  coating  material,  i,  expressed 
as,  liter  of  solids  appliedA^  of  material 
applied. 

(3)  Chi=the  organic  HAP  content  of 
coating  material,  i,  expressed  as  a 
weight-fraction,  kg/kg. 

(4J  Ciuj=the  organic  HAP  content  of 
solvent,  j,  added  to  coating  material,  i, 
expressed  as  a  weight  fraction,  kg/kg. 

l5)  Chj=the  organic  HAP  content  of 
solvent,  j,  expressed  as  a  weight 
fraction,  kg/kg. 

(6)  Ci=the  organic  volatile  matter 
concentration  in  parts  per  million 
(ppm),  dry  basis,  of  compound,  i,  in  the 
vent  gas,  as  determined  by  Method  25 
or  Method  2  5 A. 

(7)  Cs,=the  solids  content  of  coating 
material,  i,  expressed  as,  liter  of  solids/ 
kg  of  material. 

(8)  Cvi=the  volatile  matter  content  of 
coating  material,  i,  expressed  as  a 
weight  fraction,  kg/kg. 

(9)  Di=the  density  of  coating  material. 
i.kg/1. 

(10)  Dj=the  density  of  solvent,  j,  kg/1. 

(11)  Ek=the  organic  volatile  matter 
control  efficiency  of  control  device,  k. 
percent. 

(12)  FA=the  organic  volatile  matter 
capture  efficiency  of  the  capture  system 
for  coil  coating  station.  A,  percent. 

(13)  He=the  total  monthly  organic 
HAP  emitted,  kg. 

(14)  Hm=the  facility  total  monthly 
organic  HAP  applied  on  imcontrolled 
coil  coating  stations,  kg. 

(15)  Hs=tne  monthly  average,  as- 
applied,  organic  HAP  to  solids  ratio,  kg 
organic  HAP/liter  solids  applied. 
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(16)  Hs,=the  as-applied,  organic  HAP 
to  solids  ratio  of  material,  i,  kg  organic 
HAP/liter  solids  applied. 

(17)  L=the  mass  organic  HAP  emitted 
per  volume  of  solids  applied,  kg/liter. 

(18)  MAi=the  mass  of  coating  material, 
i,  applied  on  coil  coating  station,  A.  in 

a  month,  kg. 

(19)  MAij=the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material,  j,  added  to 
solids-containing  coating  material,  i, 
applied  on  coil  coating  station,  A,  in  a 
month,  kg. 

(20)  MAj=the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material  (including 
H2O),  j,  applied  on  coil  coating  station, 
A,  in  a  month,  kg. 

(21)  MBi=the  sum  of  the  mass  of 
solids-containing  coating  material,  i, 
applied  on  intermittently-controllable 
work  stations  operating  in  bypass  mode 
and  the  mass  of  solids-containing 
coating  material,  i,  applied  on  never- 
controlled  work  stations,  in  a  month,  kg. 

(22)  MBj=the  sum  of  the  mass  of 
solvent,  thinner,  reducer,  diluent,  or 
other  non-solids-containing  coating 
material,  j,  applied  on  intermittently- 
controllable  work  stations  operating  in 
bypass  mode  and  the  mass  of  solvent, 
thinner,  reducer,  diluent,  or  other  non- 
solids-containing  coating  material,  j, 
applied  on  never-controlled  work 
stations,  in  a  month,  kg. 

(23)  Mci=the  sum  of  the  mass  of 
solids-containing  coating  material,  i, 
applied  on  intermittently-controllable 
work  stations  operating  in  controlled 
mode  and  the  mass  of  solids-containing 
coating  material,  i,  applied  on  always- 
controlled  work  stations,  in  a  month,  kg. 

(24)  Mcj=the  siun  of  the  mass  of 
solvent,  thinner,  reducer,  diluent,  or 
other  non-solids-containing  coating 
material,  j,  applied  on  intermittently- 
controllable  work  stations  operating  in 
controlled  mode  and  the  mass  of 
solvent,  thinner,  reducer,  diluent,  or 
other  non-solids-containing  coating 
material,  j,  applied  on  always-controlled 
work  stations  in  a  month,  kg. 

(25)  Mf=the  total  organic  volatile 
matter  mass  flow  rate,  kg/per  hour  (h). 

(26)  Mr,=the  organic  volatile  matter 
mass  flow  rate  at  the  inlet  to  the  control 
device,  kg/h. 

(27)  Mfo=the  organic  volatile  matter 
mass  flow  rate  at  the  outlet  of  the 
control  device,  kg/h. 

(28)  M,=the  mass  of  coating  material, 
i,  applied  in  a  month,  kg. 

(29)  M,j=the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material,  j,  added  to 
solids-containing  coating  material,  i,  in 
a  month,  kg. 


(30)  Mj=the  mass  of  solvent,  thinner, 
reducer,  diluent,  or  other  non-solids- 
containing  coating  material  (including 
H20),  j,  applied  in  a  month,  kg. 

(31)  Mkvr=the  mass  of  volatile  matter 
recovered  in  a  month  by  solvent 
recovery  device,  k,  kg. 

(32)  MWi=the  molecular  weight  of 
compound,  i,  in  the  vent  gas,  kg/kg- 
moles  (mol). 

(33)  Vi=the  volume  of  coating 
material,  i,  1. 

(34)  Vj=the  volume  of  solvent,  j,  1. 

(35)  Vs,=the  volume  fraction  of  solids 
in  coating,  i,  1/1. 

(36)  n=the  niunber  of  organic 
compoimds  in  the  vent  gas. 

(37)  p=the  number  of  different  coating 
materials  applied  in  a  month. 

(38)  q=the  number  of  different 
solvents,  thiimers,  reducers,  diluents,  or 
other  non-solids-containing  coating 
materials  applied  in  a  month. 

(39)  s=the  number  of  solvent  recovery 
devices  used  to  comply  with  the 
standard  of  §63.5120  of  this  subpart,  in 
the  facility. 

(40)  w=the  number  of  always- 
controlled  coil  coating  stations  in  the 
facUity. 

(41)  Wi=the  number  of  intermittently- 
controllable  coil  coating  stations  in  the 
facility. 

(42)  x=the  number  of  uncontrolled 
coil  coating  stations  in  the  facility. 

(43)  Q»d=the  volumetric  flow  rate  of 
gases  entering  or  exiting  the  control 
device,  as  determined  by  Method  2,  2A, 
2C,  2D,  2F,  or  2G,  dry  standard  cubic 
meters  (dscm)/h. 

(44)  R=the  overall  organic  HAP 
control  efficiency,  percent. 

(45)  Rv=the  organic  volatile  matter 
collection  and  recovery  efficiency, 
percent. 

(46)  0.0416=conversion  factor  for 
molar  volume,  kg-moles  per  cubic  meter 
(mol/m3)  (@  293  Kelvin  (K)  and  760 
millimeters  of  merciuy  (mmHg)). 

Emission  Standards  and  Compliance 
Dates 

§63.5120    What  emission  standards  must  I 
meet? 

(a)  Each  coil  coating  jiffected  source 
must  Umit  emissions  to: 

(1)  No  more  than  2  percent  of  the 
organic  HAP  applied  for  the  month;  or 

(2)  No  more  than  0.029  kg  of  HAP  per 
liter  of  solids  applied  for  the  month. 

(b)  You  must  demonstrate  compUance 
with  one  of  these  standards  by  following 
one  of  the  procedures  in  §63.5170. 

§  63.51 30    Wtien  must  I  comply? 

(a)  Yoiu  compliance  date  is  3  years 
after  [DATE  OF  PUBLICATION  OF  THE 
HNAL  RULE  IN  THE  FEDERAL 
REGISTER]. 


(b)  If  you  own  or  operate  a  new 
affected  source  subject  to  the  provisions 
of  this  subpart,  you  must  comply 
immediately  upon  start-up  of  the 
affected  source,  or  by  [DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  FEDERAL  REGISTER], 
whichever  is  later. 

(c)  Affected  sources  which  have 
imdergone  reconstruction  are  subject  to 
the  requirements  for  new  affected 
sources. 

General  Requirements  for  Compliance 
With  the  Emission  Standards  and  for 
.Monitoring  and  Performance  Tests 

§63.5140    What  general  requirements  must 
I  meet  to  comply  with  the  standards? 

(a)  You  must  be  in  compliance  with 
the  standards  in  this  subpart  at  all 
times,  except  during  periods  of  start-up, 
shutdown,  and  malfunction  of  any 
captiu-e  system  and  control  device  used 
to  comply  with  this  subpart.  If  you  are 
complying  with  the  emission  standards 
of  this  subpart  without  the  use  of  a 
capttire  system  and  control  device,  you 
must  be  in  compliance  with  the 
standards  at  all  times,  including  periods 
of  start-up,  shutdown,  and  malfunction. 

(b)  Table  1  of  this  subpart  provides 
cross  references  to  subpart  A  of  this 
part,  indicating  the  applicability  of  the 
General  Provisions  requirements  to  this 
subpart. 

§63.5150    What  monitoring  must  I  do? 

(a)  To  demonstrate  continuing 
compliance  with  the  standards,  you 
must  monitor  and  inspect  each  capture 
system  and  each  control  device  required 
to  comply  with  §  63.5120  following  the 
date  on  which  the  initial  performance 
test  of  a  control  device  is  completed. 
You  must  install  and  operate  the 
monitoring  equipment  as  specified  in 
paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  Bypass  monitoring.  If  you  operate 
coil  coating  lines  with  intermittently- 
controllable  work  stations,  you  must 
follow  at  least  one  of  the  procedures  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section  for  each  curing  oven  associated 
with  these  work  stations  to  monitor  for 
potential  bypass  of  the  control  device: 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  provides  a  record 
indicating  whether  the  exhaust  stream 
from  the  curing  oven  is  directed  to  the 
control  device  or  is  diverted  from  the 
control  device.  The  time  and  flow 
control  position  must  be  recorded  at 
least  once  per  hour,  as  well  as  every 
time  the  flow  direction  is  changed.  The 
flow  control  position  indicator  must  be 
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installed  at  the  entrance  to  any  bypass 
line  that  could  divert  the  exhaust  stream 
away  from  the  control  device  to  the 
atmosphere. 

(ii}  Car-seal  or  lock-and-key  valve 
(losures.  Seciu-e  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration  when 
the  control  device  is  in  operation;  a 
\  isual  inspection  of  the  seal  or  closure 
mechanism  will  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  or  damper  is  maintained  in  the 
closed  position,  and  the  exhaust  stream 
is  not  diverted  through  the  bypass  line. 

(iii)  Valve  closure  continuous 
monitoring.  Ensure  that  any  bypass  line 
valve  or  damper  is  in  the  closed 
position  through  continuous  monitoring 
of  valve  position  when  the  control 
device  is  in  operation  The  monitoring 
system  must  be  inspected  at  least  once 
every  month  to  verify  that  the  monitor 
will  indicate  valve  position. 

In)  Automatic  shutdown  system.  Use 
aji  automatic  shutdov^oi  system  in  which 
the  coil  coating  line  is  stopped  when 
flow  is  diverted  away  from  the  control 
device  to  any  bypass  line  when  the 
c  ontrol  device  is  in  operation.  The 
automatic  shutdown  system  must  be 
inspected  at  least  once  every  month  to 
\  erify  that  it  will  detect  diversions  of 
flow  and  shut  down  operations. 

(2)  Continuous  emission  monitoring. 
If  you  are  demonstrating  continuous 
compliance  with  the  standards  in 
§63.5120  through  continuous  emission 
monitoring  of  a  control  device,  you 
must  install,  calibrate,  operate,  and 
maintain  continuous  emission  monitors 
to  measure  the  total  organic  volatile 
matter  concentration  at  both  the  control 
device  inlet  and  the  outlet,  and  you 
must  continuously  monitor  flow  rate. 

(i)  All  continuous  emission 
monitoring  systems  (CEMS)  must 
comply  with  performance  specification 
8  or  9  of  40  CFR  part  60,  appendix  B. 
as  appropriate  for  the  detection 
principle  you  choose.  The  requirements 
of  40  CFR  part  60,  procediue  1, 
appendLx  F  must  also  be  followed.  In 
conducting  the  quarterly  audits  of  the 
monitors  as  required  by  procedure  1, 
appendix  F,  you  must  use  compounds 
representative  of  the  gaseous  emission 
stream  being  controlled. 

(ii)  As  specified  in  §63.8(c)(4)(ii), 
each  CEMS  and  each  flow  rate  monitor 
must  complete  a  minimum  of  one  cycle 
of  operation  (sampling,  analyzing,  and 
data  recording)  for  each  successive  15- 
minute  period.  Information  which  must 
be  determined  for  recordkeeping 
purposes,  as  required  by 
§  63.5190{a)(l)(i)  includes: 

(A)  The  hourly  average  of  all  recorded 
readings; 


(B)  The  daily  average  of  all  recorded 
readings  for  each  operating  day;  and 

(C)  The  30-day  average  for  each  30- 
day  period  during  the  semiannual 
reporting  period. 

(3)  Temperature  monitoring  of 
oxidizers.  If  you  are  complying  with  the 
requirements  of  the  standards  in 
§63.5120  through  the  use  of  an  oxidizer 
and  demonstrating  continuous 
compliance  through  monitoring  of  an 
oxidizer  operating  parameter,  you  must: 

(i)  Determine  the  value  of  the  oxidizer 
operating  parameter  during  the  initial 
performance  test  as  specified  in 
§  63.5160(d)(3). 

(ii)  Install,  calibrate,  maintain,  and 
operate  temperature  monitoring 
equipment  according  to  manufacturer's 
specifications.  The  calibration  of  the 
chart  recorder,  data  logger,  or 
temperature  indicator  must  be  verified 
every  3  months;  or  the  chart  recorder, 
data  logger,  or  temperature  indicator 
must  be  replaced.  You  must  replace  the 
equipment  either  if  you  choose  not  to 
perform  the  calibration,  or  if  the 
equipment  cannot  be  calibrated 
properly. 

(iii)  For  an  oxidizer  other  than  a 
catalytic  oxidizer,  install,  calibrate, 
operate,  and  maintain  a  temperattu-e 
monitoring  device  equipped  with  a 
continuous  recorder.  The  device  must 
have  an  acouacy  of  ±1  percent  of  the 
temperature  being  monitored  in  degrees 
Celsius,  or  ±1  "Celsius,  whichever  is 
greater.  The  thermocouple  or 
temperature  sensor  must  be  installed  in 
the  combustion  chamber  at  a  location  in 
the  combustion  zone. 

(iv)  For  a  catalytic  oxidizer,  install, 
calibrate,  operate,  and  maintain  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  device  must  be  capable  of 
monitoring  temperature  with  an 
accuracy  of  ±1  percent  of  the 
temperatiue  being  monitored  in  degrees 
Celsius,  or  ±1  degree  Celsius,  whichever 
is  greater.  The  thermocouple  or 
temperature  sensor  must  be  installed  in 
the  vent  stream  at  the  nearest  feasible 
point  to  the  inlet  and  outlet  of  the 
catalyst  bed.  Calculate  the  temperature 
rise  across  the  catalyst. 

(4)  Capture  system  monitoring.  If  you 
are  complying  with  the  requirements  of 
the  standards  in  §  63.5120  through  the 
use  of  a  capture  system  and  control 
device,  you  must  submit  a  monitoring 
plan  containing  the  information 
specified  in  paragraphs  (a)(4)(i)  and  (ii) 
of  this  section.  You  must  monitor  the 
capture  system  in  accordance  with 
paragraph  (a)(4){iii)  of  this  section.  You 
must  submit  the  monitoring  plan  to  the 
Administrator  with  the  compliance 
status  report  required  by  §  63.9(h). 


(i)  The  monitoring  plan  must  identify 
the  operating  parameter  to  be  monitored 
to  ensure  that  the  capture  efficiency 
measured  durtng  the  initial  compliance 
test  is  maintained,  explain  why  this 
parameter  is  appropriate  for 
demonstrating  ongoing  compliance,  and 
identify  the  specific  monitoring 
procedures. 

(ii)  The  plan  also  must  set  the 
operating  parameter  value,  or  range  of 
values,  that  demonstrate  compliance 
with  the  standards  in  §  63.5120.  The 
specified  operating  parameter  and  the 
specified  range  must  represent  the 
conditions  indicative  of  proper 
operation  and  maintenance  of  the 
capt\ire  system. 

(iii)  You  must  conduct  monitoring  in 
accordance  with  the  plan  submitted  to 
the  Administrator  unless  comments 
received  from  the  Administrator  require 
an  alternate  monitoring  scheme. 

(b)  Any  deviation  from  the  required 
operating  parameters  which  are 
monitored  in  accordance  with 
paragraphs  (a)(3)  and  (4)  of  this  section, 
unless  otherwise  excused,  will  be 
considered  a  deviation  from  the 
operating  limit. 

Table  1  to  §63.5150.— Control 
Device  Monitoring  Requirements 
Index 


It  you  operate 

a  coil  coating 
line  and  have 

Then  you  must: 

the  following: 

(1)  Intermit- 

Monitor parameters  related 

tently  con- 

to possible  exhaust  flow 

trolled  worV 

tfirough  any  bypass  to  a 

station. 

control  device 

(§63.51 50(a)(1)). 

(2)  Continuous 

Operate  continuous  emission 

emission 

monrtors  and  perfonn  a 

monitor. 

quarterly  audit 

(§63.51 50(a)(2)). 

(3)  Oxidizer  .... 

Monitor  oxidizer  operating 

parameters  and  calibrate 

oxidizer  temperature  serv 

sors  quarterly 

(§63.51 50(a)(3)). 

(4)  Capture 

Monitor  capture  system  op- 

system. 

erating  parameters 

(§63.51 50(a)(4)). 

§63.5160    What  performance  tests  must  I 
complete? 

(a)  If  you  use  a  control  device  to 
comply  with  the  requirements  of 
§  63.5120,  you  are  not  required  to 
conduct  a  performance  test  to 
demonstrate  compliance  if  one  or  more 
of  the  criteria  in  paragraphs  (a)(1) 
through  (3)  of  this  section  are  met: 

(1)  A  control  device  that  is  in 
operation  prior  to  July  18,  2000  does  not 
need  to  be  tested  if: 
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(i)  It  is  equipped  with  continuous 
emission  monitors  for  determining  inlet 
and  outlet  total  organic  volatite  matter 
concentration,  and  capture  efficiency 
has  been  determined  in  accordance  with 
the  requirements  of  this  subpart,  such 
that  an  overall  HAP  control  efficiency 
can  be  calculated:  and 

(ii)  The  continuous  emission  monitors 
are  used  to  demonstrate  continuous 
compliance  in  accordance  with 
§  63.5150(a)(2);  or 

(2)  You  have  received  a  waiver  of 
performance  testing;  or 

(3)  The  control  device  is  a  solvent 
recovery  system  and  you  choose  to 
comply  by  means  of  a  monthly  liquid- 
liquid  material  balance. 

(b)  Organic  HAP  content.  You  must 
determine  the  organic  HAP  weight 
fraction  of  each  coating  material  applied 
by  following  one  of  the  procedures  in 
paragraphs  (b)(1)  through  (3)  of  this 
section: 

(1)  Method  311.  You  may  test  the 
material  in  accordance  widi  Method  311 
of  appendix  A  of  this  part.  The  Method 
311  determination  may  be  performed  by 
the  manufacturer  of  the  material  and  the 
results  provided  to  you.  The  organic 
HAP  content  must  be  calculated 
according  to  the  criteria  and  procedures 
in  paragraph  (b)(l)(i)  through  (iii)  of  this 
section.  If  these  values  cannot  be 
determined  using  Method  311,  you  must 
submit  an  alternative  technique  for 
determining  their  values  for  approval  by 
the  Administrator.  The  recovery 
efficiency  of  the  technique  must  be 
determined  for  all  of  the  target  organic 
HAP  and  a  correction  factor,  if 
necessary,  must  be  determined  and 
applied. 

(i)  Count  only  those  organic  HAP  that 
are  measured  to  be  present  at  greater 
than  or  equal  to  0.1  weight  percent  for 
carcinogens  and  greater  than  or  equal  to 
1.0  weight  percent  for  noncarcinogens. 
Do  not  count  any  organic  HAP  that  is 
measured  to  be  present  at  less  than  0.1 
weight  percent  for  carcinogens  and  less 
than  1.0  weight  percent  for 
noncarcinogens. 

(ii)  The  weight  fraction  of  each 
organic  HAP  measured  to  be  present  at 
greater  than  or  equal  to  0.1  weight 
percent  for  carcinogens  and  greater  than 
or  equal  to  1.0  weight  percent  for 
noncarcinogens  shall  be  expressed  as  a 
value  truncated  four  places  after  the 
decimal  point. 

(iii)  Calculate  the  weight  fraction  of 
organic  HAP  in  the  tested  material  by 
summing  the  counted  individual 
organic  HAP  weight  fractions.  The  total 
HAP  content  shall  be  expressed  as  a 
value  truncated  three  places  after  the 
decimal  point. 


(2)  Method  24.  You  must  determine 
the  volatile  matter  content  of  each 
coating  material  applied.  You  may 
determine  the  volatile  matter  weight 
fraction  using  Method  24  of  40  CFR  part 
60,  appendix  A  or  an  EPA  approved 
alternative  method,  or  you  may  use 
formulation  data.  The  Method  24 
determination  may  be  performed  by  the 
manufacturer  of  the  material  and  the 
results  provided  to  you.  Alternatively, 
you  may  rely  on  volatile  matter  content 
data  provided  by  material  suppliers.  In 
the  event  of  any  inconsistency  between 
the  formulation  data  and  the  results  of 
Method  24  of  40  CFR  part  60,  appendix 
A,  the  Method  24  results  will  govern. 

(3)  Formulation  data.  You  may  use 
formulation  data.  Formulation  data  may 
be  provided  to  you  by  the  manufacturer 
of  the  coating  material.  In  the  event  of 
any  inconsistency  between  the  Method 
31 1  of  appendix  A  of  this  part  test  data 
and  a  facility's  formulation  data,  the 
Method  311  test  data  will  govern. 
Formulation  data  may  be  used  provided 
that  the  information  represents  all 
organic  HAP  present  at  a  level  greater 
than  0.1  percent  for  carcinogens  and 
greater  than  1.0  percent  for 
noncarcinogens  in  any  raw  material 
used,  weighted  by  the  mass  fraction  of 
each  raw  material  used  in  the  material. 

(c)  Solids  content.  You  must 
determine  the  solids  content  of  each 
coating  material  applied.  You  may 
determine  the  volume  solids  content 
using  ASTM  D2697-86  or  ASTM 
D6093-97,  or  an  EPA  approved 
alternative  method.  The  ASTM  D2697- 
86  or  ASTM  D6093-97  determination 
may  be  performed  by  the  manufacturer 
of  the  material  and  the  results  provided 
to  you.  Alternatively,  you  may  rely  on 
formidation  data  provided  by  material 
providers  for  your  volume  solids 
determination. 

(d)  Destruction  efficiency  of  oxidizer. 
If  you  use  an  oxidizer  to  comply  with 
the  standard  in  §  63.5120,  you  must 
conduct  a  performance  test  to  estabUsh 
the  destruction  efficiency  of  the  oxidizer 
according  to  the  methods  and 
procedures  in  paragraphs  (d)(1)  and  (2) 
of  this  section.  Oxidizer  inlet  and  outlet 
testing  to  determine  control  efficiency 
must  be  conducted  simultaneously.  You 
must  establish  the  associated 
combustion  zone  temperature  for  a 
thermal  oxidizer  and  the  associated 
catalyst  bed  inlet  temperature  for  a 
catalytic  oxidizer  according  to  the 
procedures  in  paragraph  (d)(3)  of  this 
section. 

(1)  An  initial  performance  test  to 
establish  the  destruction  efficiency  of  an 
oxidizer  must  be  conducted  and  the 


data  reduced  in  accordance  with  the 
following  methods  and  procedures: 

(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  is  used  for  sample  and 
velocity  traverses  to  determine  sampling 
locations. 

(ii)  Method  2,  2 A,  2C,  2D,  2F,  or  20 
of  40  CFR  part  60,  appendix  A,  is  used 
to  determine  gas  volumetric  flow  rate. 

(iii)  Method  3,  3A,  or  3B  of  40  CFR 
part  60,  appendix  A,  used  for  gas 
analysis  to  determine  dry  molecular 
weight. 

(iv)  Method  4  of  40  CFR  part  60, 
appendix  A,  is  used  to  determine  stack 
gas  moisture. 

(v)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run,  as  specified  in  paragraph 
(d)(l)(vii)  of  this  section. 

(vi)  Method  25  of  40  CFR  part  60, 
appendix  A,  is  used  to  determine  total 
gaseous  non-methane  organic  matter 
concentration,  except  as  provided  in 
paragraphs  (d)(l)(vi)(A)  through  (C)  of 
this  section.  You  must  submit 
notification  of  the  intended  test  method 
to  the  Administrator  for  approval  along 
with  notification  of  the  performance  test 
required  under  §  63.7(c).  You  may  use 
Method  25A  of  40  CFR  part  60, 
appendix  A,  if: 

(A)  An  exhaust  gas  volatile  organic 
matter  concentration  of  50  parts  per 
million  by  volume  (ppmv)  or  less  is 
required  to  comply  with  the  standards 
in  §63.5120;  or 

(B)  The  volatile  organic  matter 
concentration  at  the  inlet  to  the  control 
system  and  the  required  level  of  control 
are  such  that  result  in  exhaust  gas 
volatile  organic  matter  concentrations  of 
50  ppmv  or  less;  or 

(C)  Because  of  the  high  efficiency  of 
the  control  device,  the  anticipated 
volatile  organic  matter  concentration  at 
the  control  device  exhaust  is  50  ppmv 
or  less,  regardless  of  inlet  concentration. 

(vii)  Each  performance  test  must 
consist  of  three  separate  runs,  except  as 
provided  by  §  63.7(e)(3);  each  run  must 
be  conducted  for  at  least  1  hour  under 
the  conditions  that  exist  when  the 
affected  source  is  operating  under 
normal  operating  conditions.  For  the 
purpose  of  determining  volatile  organic 
matter  concenfrations  and  mass  flow 
rates,  the  average  of  the  results  of  all 
runs  will  apply. 

(viii)  For  each  run,  determine  the 
volatile  organic  matter  mass  flow  rates 
using  Equation  1 : 
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Mf=Q«, 


IC.MW; 


i=l 


[0.0416]  [10-^]  (Eq  1) 


(ix)  For  each  run,  determine  the 
emission  control  device  efficiency  using 
Equation  2.  The  control  device 
efficiency  is  determined  as  the  average, 
E,  of  the  three  runs: 


Mr. 


(Eq2) 


(2)  You  must  record  such  process 
information  as  may  be  necessary  to 
determine  the  conditions  during  the 
performance  test.  Operations  diu-ing 
periods  of  start-up,  shutdown,  and 
malfunction  will  not  constitute 
representative  conditions  for  the 
purpose  of  a  performance  test. 

(3)  For  the  piu-pose  of  determining  the 
value  of  the  oxidizer  operating 
parameter  that  will  demonstrate 
continuing  compliance,  the  time- 
weighted  average  of  the  values  recorded 
during  the  performance  test  will  be 
computed.  For  an  oxidizer  other  than 
catalytic  oxidizer,  you  must  establish  as 
the  operating  parameter  the  minimum 
combustion  temperatiu-e  in  the 
combustion  chamber  at  a  location  in  the 
combustion  zone.  For  a  catalytic 
oxidizer,  you  must  establish  as  the 
operating  parameter  the  minimum  gas 
temperature  at  the  inlet  of  the  catalyst 
bed.  These  minimum  temperatures  are 
the  operating  parameter  values  that 
demonstrate  continuing  compliance 
with  the  requirements  of  §  63.5120. 

(e)  Capture  efficiency.  If  you  are 
required  to  determine  capture  efficiency 
to  meet  the  requirements  of 
§  63.5170(e)(2),  (f)(1)  through  (2),  (h)(2) 
through  (4),  or  (i)(2)  through  (3),  you 
must  determine  capture  efficiency  using 
the  procedures  in  paragraph  (e)(1)  or  (2) 
of  this  section,  as  applicable. 

(1)  For  PTE  and  TTE  that  meet  the 
criteria  for  total  enclosures,  capture 
efficiency  will  be  assumed  as  100 


percent.  Method  204  of  40  CFR  part  51, 
appendix  M  (or  an  EPA  approved 
alternative  method),  must  be  used  to 
confirm  that  an  enclosure  meets  the 
requirements  for  PTE. 

(2)  For  enclosvues  that  do  not  meet 
the  criteria  for  total  enclosures,  the 
capture  efficiency  will  be  determined 
according  to  the  protocol  specified  in 
Method  204A  through  F  of  40  CFR  part 
51,  appendix  M.  You  may  exclude 
never-controlled  work  stations  from 
such  capture  efficiency  determinations. 

(3)  As  an  alternative  to  the  procedures 
specified  in  paragraphs  (e)(1)  and  (2)  of 
this  section,  if  you  are  required  to 
conduct  a  capture  efficiency  test,  you 
may  use  any  capture  efficiency  protocol 
and  test  methods  that  satisfy  the  criteria 
of  either  the  Data  Quality  Objective  or 
the  Lower  Confidence  Limit  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  peirt.  You  may  exclude  never- 
controlled  work  stations  from  such 
capture  efficiency  determinations. 

Table  1  to  §63.5160.— Required 
Performance  Test  Summary 


If  you  control 

HAP  on  your 
coil  coating 

You  must: 

line  by: 

Limiting  HAP 

Determine  the  HAP  or  vola- 

or volatile 

tile  matter  and  solids  con- 

matter con- 

tent of  coating  materials 

tent  of  coat- 

according to  the  proce- 

ings. 

dures  in  §  63.5160(b)  and 

Using  an  add- 

(c).                              * 
Conduct  performance  tests 

on  control 

to  determine:  (1)  the  de- 

device. 

struction  efficiency  of 

oxidizers  according  to 

§63.5 160(d),  and  (2)  cap- 

ture efficiency  of  capture 

systems  according  to 

§63.5160(e). 

Requirements  for  Showing  Compliance 

§63.5170    How  del  demonstrate 
compliance  with  the  standards? 

(a)  As-purchased  compliant  coatings. 
If  you  elect  to  use  coatings  that 
individually  meet  the  limits  in 
§  63.5120(a)(2)  as-purchased,  to  which 
you  will  not  add  HAP  during 
distribution  or  application,  you  must 
demonstrate  that  each  coating  material 
applied  during  the  month  contains  no 
more  than  0.029  kg  HAP  per  liter  of 
solids  on  an  as-purchased  basis. 

(1)  Determine  the  organic  HAP 
content  for  each  coating  material  in 
accordance  with  §  63.5160(b)  and  the 
volume  solids  content  in  accordance 
with  §  63.5160(c). 

(2)  Combine  these  results  using 
Equation  3  and  compare  the  result  to  the 
allowable  limit  to  demonstrate  that  each 
coating  material  contains  no  more 
organic  HAP  than  the  allowable  limit. 


H       -  ^".D. 

"siap  y 


(Eq3) 


fb)  As-applied  compliant  coatings. 
You  must  demonstrate  that  each  coating 
material  applied  contains  no  more  than 
0.029  kg  of  organic  HAP  per  liter  of 
solids  applied  in  accordance  with 
paragraph  (b)(1)  of  this  section,  or 
demonstrate  that  the  monthly  average  of 
all  coating  materials  applied  contain  no 
more  than  0.029  kg  of  organic  HAP  per 
liter  of  solids  applied  in  accordance 
with  paragraph  (b)(2)  of  this  section. 

(1)  Demonstrate  that  the  organic  HAP 
content  on  the  basis  of  solids  applied  for 
each  coating  material  applied,  Hs.,  is 
less  than  0.029  kg  HAP  per  liter  solids 
applied  as  determined  by  Equation  4: 


(2)  Demonstrate  that  the  monthly 
average  organic  HAP  content  on  the 


Hs,  = 77T7 (Eq  4) 


'hij 


V  V 

1  'si 


basis  of  solids  applied,  Hs,  of  all  coating 
materials  is  less  than  0.029  kg  HAP  per 


liter  solids  applied  as  determined  by 
Equation  5: 
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(c)  Capture  and  control  to  reduce 
emissions  to  no  more  than  the  allowable 
limit.  If  you  use  one  or  more  capture 
systems  and  one  or  more  control  devices 
and  demonstrate  a  facilitywide  average 
overall  organic  HAP  control  efficiency 
of  at  least  98  percent  for  each  month, 
you  must  follow  one  of  the  procedures 
in  paragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  If  the  affected  source  uses  one 
compliance  procedure  and  has  only 
always-controlled  coil  coating  stations, 
then  you  must  demonstrate  compliance 
with  the  provisions  of  paragraph  (e)  of 
this  section  whert«mssions  from  the 
affected  source  ^e  contreUed^  one  or 
more  solvent  resovery  device. 

(2)  If  tj*^alfeeted  source  uses  one 
compliance  procedure  and  has  only 
always-controlled  coil  coating  stations, 
then  you  must  demonstrate  compliance 
with  the  provisions  of  paragraph  (f)  of 
this  section  when  emissions  are 
controlled  by  one  or  more  oxidizers. 

(3)  If  the  affected  soiuce  operates  both 
solvent  recovery  and  oxidizer  control 
devices,  one  or  more  never-controlled 
coil  coating  stations,  or  one  or  more 
intermittently-controllable  coil  coating 
stations,  or  uses  more  than  one 
compliance  procedure,  then  you  must 
demonstrate  compliance  with  the 
provisions  of  paragraph  (g)  of  this 
section. 

(d)  Capture  and  control  to  achieve  the 
eniission  rate  limit.  If  you  use  one  or 
more  capture  systems  and  one  or  more 
control  devices  and  limit  the  facility 
organic  HAP  emission  rate  to  no  more 
than  0.029  kg  organic  HAP  emitted  per 
liter  of  solids  applied  on  a  monthly 
average  as-apphed  basis,  then  you  must 
follow  one  of  the  procedures  in 
paragraphs  (d)(1)  through  (3)  of  this 
section. 


(1)  If  you  use  one  or  more  solvent 
recovery  devices,  you  must  demonstrate 
compliance  vvith  the  provisions  in 
paragraph  (e)  of  this  section. 

(2)  If  you  use  one  or  more  oxidizers, 
you  must  demonstrate  compliance  with 
the  provisions  in  paragraph  (f)  of  this 
section. 

(3)  You  must  demonstrate  compliance 
with  the  provisions  in  paragraph  (g)  of 
this  section  if  you  use: 

(i)  Both  solvent  recovery  and  oxidizer 
control  devices. 

(ii)  One  or  more  never-controlled 
work  stations. 

(iii)  One  or  more  intermittently 
controlled  work  stations. 

(e)  Use  of  solvent  recovery  to 
demonstrate  compliance.  If  you  use  one 
or  more  solvent  recovery  devices  to 
control  emissions  from  always- 
controlled  coil  coating  stations,  you 
must  show  compliance  by  following  the 
procedures  in  either  paragraph  {e)(l)  or 
(2)  of  this  section: 

(1)  Liquid-liquid  material  balance. 
Perform  a  liquid-liquid  material  balance 
for  each  and  every  month  as  specified 
in  paragraphs  (e)(l)(i)  through  (vi)  of 
this  section  and  use  the  applicable 
equations  in  paragraphs  (e)(l){viii)  and 
(ix)  of  this  section  to  convert  the  data  to 
imits  of  this  standard.  All 
determinations  of  quantity  of  coating 
and  composition  of  coating  must  be 
determined  at  a  time  and  location  in  the 
process  after  all  ingredients  (including 
any  dilution  solvent)  have  been  added 
to  the  coating,  or  appropriate 
adjustments  must  be  made  to  account 
for  any  ingredients  added  after  the 
amount  of  coating  has  been  determined. 

(i)  Measure  the  mass  of  each  coating 
material  applied  on  the  coil  coating 
station  or  group  of  coil  coating  stations 
controlled  by  one  or  more  solvent 
recovery  devices  during  the  month. 


(ii)  If  demonstrating  compliance  with 
the  facility  organic  HAP  emission  rate 
based  on  solids  applied,  determine  the 
organic  HAP  content  of  each  coating 
material  applied  during  the  month 
following  the  procedure  in  §  63.5160(b). 

(iii)  Determine  the  volatile  matter 
content  of  each  coating  material  applied 
diu'ing  the  month  following  the 
procedure  in  §  63.5160(c). 

(iv)  If  demonstrating  compliance  with 
the  facility  organic  HAP  emission  rate 
based  on  solids  applied,  determine  the 
solids  content  of  each  coating  material 
applied  diuing  the  month  following  the 
procedure  in  §  63.5160(c). 

(v)  For  each  solvent  recovery  device 
used  to  comply  with  §  63.5120(a), 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
device  on  a  monthly  basis.  The  device 
must  be  initially  certified  by  the 
manufacturer  to  be  accurate  to  within 
±2.0  percent. 

(vi)  For  each  solvent  recovery  device 
used  to  comply  with  §  63.5120(a), 
measure  the  amount  of  volatile  matter 
recovered  for  the  month. 

(vii)  Recovery  efficiency,  R^.  Calculate 
the  facilitywide  average  volatile  organic 
matter  collection  and  recovery 
efficiency,  Rv,  using  Equation  6: 


R„  =100- 


k=l 


kvr 


i;M,c„+^Mj 


(Eq6) 


i=l 


J=l 


(viii)  Organic  HAP  emitted,  H,. 
Calculate  the  facility  organic  HAP 
emitted  during  the  month.  He,  using 
Equation  7: 


He=[l-^][i(C.M..i;c,^M,p 


(Eq7) 


(be)  Facility  organic  HAP  eniission 
rate  based  on  solids  applied,  L. 
Calculate  the  facility  organic  HAP 
emission  rate  based  on  solids  applied,  L, 
using  Equation  8: 


L  = 


H, 


1=1 


(Eq8) 


(x)  Compare  actual  performance  to 
performance  required  by  compliance 


option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if: 

(A)  The  facilitywide  average  volatile 
organic  matter  collection  and  recovery 
efficiency,  Ry,  is  98  percent  or  greater; 
or 
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(B)  The  facility  organic  HAP  emission 
rate  based  on  solids  applied,  L,  is  0.029 
kg  organic  HAP  per  liter  solids  applied 
or  less. 

(2)  Continuous  emission  monitoring  of 
control  device  performance.  Use 
continuous  emission  monitors  to 
demonstrate  recovery  efficiency, 
conduct  an  initial  performance  test  of 
capture  efficiency  and  volumetric  flow 
rate,  and  continuously  monitor  a  site 
specific  operating  parameter  to  ensure 
that  capture  efficiency  and  volumetric 
flow  rate  are  maintained  following  the 
procedures  in  paragraphs  (e)(2)  (i) 
through  (xi)  of  this  section: 


(i)  Control  device  control  efficiency,  E. 
For  each  control  device  used  to  comply 
with  §  63.5120(a),  continuously  monitor 
the  gas  stream  entering  and  exiting  the 
control  device  to  determine  the  total 
volatile  organic  matter  mass  flow  rate 
(e.g.,  by  determining  the  concentration 
of  the  vent  gas  in  grams  per  cubic  meter 
and  the  volumetric  flow  rate  in  cubic 
meters  per  second,  such  that  the  total 
volatile  organic  matter  mass  flow  rate  in 
grams  per  second  can  be  calculated 
using  Equation  1  of  §  63.5160,  such  that 
the  percent  control  efficiency,  E,  of  the 
control  device  can  be  calculated  for 


R  =  100- 


A=l 


(EKFA^lMAiC^+lM^J 


1^ 


^MiCvi+^Mj 


each  month  using  Equation  2  of 
§63.5160. 

(ii)  Determine  the  percent  capture 
efficiency,  F,  for  each  coil  coating 
stationf  in  accordance  with  §  63.5160(e). 

(iii)  Capture  efficiency  monitoring. 
Whenever  a  coil  coating  station  is 
operated,  continuously  monitor  the 
operating  parameter  established  in 
accordance  with  §  63.5150(a)(4). 

(iv)  Control  efficiency,  R.  Calculate 
the  facilitywide  average  overall  organic 
HAP  control  efficiency,  R,  achieved  for 
each  month  using  Equation  9: 


f^ 


(Eq9) 


i=l 


(v)  If  demonstrating  compliance  with 
the  facility  organic  HAP  emission  rate 
based  on  solids  applied,  measure  the 
mass  of  each  coating  material  applied 
on  each  coil  coating  station  during  the 
month. 

(vi)  If  demonstrating  compliance  with 
the  faciUty  organic  HAP  emission  rate 


based  on  solids  applied,  determine  the 
organic  HAP  content  of  each  coating 
material  applied  during  the  month  in 
accordance  with  §  63.5160(b). 

(vii)  If  demonstrating  compliance 
with  the  facility  organic  HAP  emission 
rate  based  on  solids  applied,  determine 
the  solids  content  of  each  coating 


material  applied  during  the  month  in 
accordance  with  §  63.5160(c). 

(viii)  If  demonstrating  compliance 
with  the  facility  organic  HAP  emission 
rate  based  on  solids  applied,  calculate 
the  organic  HAP  emitted  during  the 
month,  H,,  for  each  month  using 
Equation  10: 


H.  =  I 


A=l 


(        ( 

(I-(EkFa)  i|Ch,MA,+^C,.jM^,j 


j=i 


(EqlO) 


(ix)  Facility  organic  HAP  emission 
rate  based  on  solids  applied,  L. 
Calculate  the  organic  HAP  emission  rate 
based  on  solids  applied,  L,  using 
Equation  8  of  this  section. 

(x)  Compare  actual  performance  to 
performance  required  by  compliance 
option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if  each 
capture  system  operating  parameter  is 
operated  at  an  average  value  greater 
than  or  less  than  (as  appropriate)  the 
operating  parameter  value  established  in 
accordance  with  §  63.5150  for  each  3- 
hour  period;  and 

(A)  The  facilitywide  average  overall 
organic  HAP  control  efficiency,  R,  is  98 
percent  or  greater;  or 

(B)  The  facility  organic  HAP  emission 
rate  based  on  solids  applied,  L,  is  0.029 
kg  organic  HAP  per  liter  solids  applied 
or  less. 

(f)  Use  of  oxidation  to  demonstrate 
compliance.  If  you  use  one  or  more 
oxidizers  to  control  emissions  from 
always  controlled  coil  coating  stations, 


you  must  follow  the  procedures  in 
either  paragraph  (f)  (1)  or  (2)  of  this 
section: 

(1)  Continuous  monitoring  of  capture 
system  and  control  device  operating 
parameters.  Demonstrate  initial 
compliance  through  performance  tests 
of  capture  efficiency  and  control  device 
efficiency  and  continuing  compliance 
through  continuous  monitoring  pf 
capture  system  and  control  device 
operating  parameters  as  specified  in 
paragraphs  (f)(1)  (i)  through  (xi)  of  this 
section: 

(i)  For  each  oxidizer  used  to  comply 
with  §  63.5120(a),  determine  the 
oxidizer  control  efficiency,  E,  using  the 
procedure  in  §  63.5160(d). 

(ii)  Destruction  efficiency  monitoring. 
Whenever  a  coil  coating  station  is 
operated,  continuously  monitor  the 
operating  parameter  established  in 
accordance  with  §63. 5150(a)(3). 

(iii)  Determine  tiie  capture  system 
capture  efficiency,  F,  for  each  coil 


coating  station  in  accordance  with 
§  63.5160(e). 

(iv)  Capture  efficiency  monitoring. 
Whenever  a  coil  coating  station  is 
operated,  continuously  monitor  the 
operating  parameter  established  in 
accordance  with  §63. 5150(a)(4). 

(v)  Calculate  the  facilitywide  average 
overall  organic  HAP  control  efficiency, 
R,  achieved  using  Equation  9  of  this 
section. 

(vi)  If  demonstrating  compliance  with 
the  facility  organic  HAP  emission  rate 
based  on  solids  applied,  measure  the 
mass  of  each  coating  material  applied 
on  each  coil  coating  station  during  the 
month. 

(vii)  If  demonstrating  compliance 
with  the  facility  organic  HAP  emission 
rate  based  on  solids  applied,  determine 
the  organic  HAP  content  of  each  coating 
material  applied  during  the  month 
following  the  procedure  in  §63.5160fb). 

(viii)  If  demonstrating  compliance 
with  the  facility  organic  HAP  emission 
rate  based  on  solids  applied,  determine 
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the  solids  content  of  each  coating 
material  applied  during  the  month 
following  the  procedure  in  §  63.5160(c). 

(ix)  Organic  HAP  emitted,  H,. 
Calculate  the  organic  HAP  emitted 
during  the  month,  H-.  for  each  month: 


(A)  For  each  coil  coating  station  and 
its  associated  oxidizer  (Ek*Fa/100)  <98, 
use  Equation  10  of  this  section. 

(B)  For  each  coil  coating  station  and 
its  associated  oxidizer  (Ek*Fa/100)  >98, 
and  you  have  CEMS  data  to  support  this 
calculated  efficiency,  use  Equation  10  of 
this  section. 


(C)  For  each  coil  coating  station  and 
its  associated  oxidizer  (Ek*Fa/100)  >98, 
for  which  you  do  not  have  CEMS  data 
to  support  this  calculated  efficiency  but 
have  operated  within  its  established 
operating  parameter  value,  use  Equation 
11: 
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(D)  For  periods  when  the  oxidizer  has 
not  operated  within  its  established 
operating  parameter  value,  yoiu  control 
device  efficiency  is  determined  to  be 
zero. 

(x)  Facility  organic  HAP  emission  rate 
based  on  solids  applied,  L.  If 
demonstrating  compliance  with  the 
facility  organic  HAP  emission  rate  based 
on  solids  applied,  calculate  the  organic 
HAP  emission  rate  based  on  solids 
applied,  L,  for  each  month  using 
Equation  8  of  this  section. 

(xi)  Compare  actual  performance  to 
performance  required  by  compliance 
option.  The  affected  source  is  in 
compliance  with  §  63.5120(a)  if  each 
oxidizer  is  operated  such  that  the 
average  operating  parameter  value  is 
greater  than  the  operating  parameter 
value  established  in  §  63.5150(a)(3)  for 
each  3-hour  period,  and  each  captiue 
system  operating  parameter  is  operated 
at  an  average  value  greater  than  or  less 
than  (as  appropriate)  the  operating 
parameter  value  established  in 
§  63.5150(a)(4)  for  each  3-hour  period; 
and 

(A)  The  facilitywide  average  overall 
organic  HAP  control  efficiency,  R,  is  98 
percent  or  greater;  or 

(B)  The  facility  organic  HAP  emission 
rate  based  on  solids  applied,  L,  is  0.029 
kg  organic  HAP  per  liter  solids  applied 
or  less. 

(2)  Continuous  emission  monitoring  of 
control  device  performance.  Use 
continuous  emission  monitors,  conduct 
an  initial  performance  test  of  capture 
efficiency,  and  continuously  monitor  a 
site  specific  operating  parameter  to 
ensiu-e  that  captxue  efficiency  is 
maintained.  Compliance  will  be 
demonstrated  in  accordance  with 
paragraph  (e)(2)  of  this  section. 

(g)  Combination  of  capture  and 
control.  You  must  demonstrate 
compliance  according  to  the  procediues 
in  paragraphs  (g)  (1)  through  (8)  of  this 
section  if  both  solvent  recovery  and 
oxidizer  control  devices,  one  or  more 
never-controlled  coil  coating  stations, 
one  or  more  intermittently-controllable 


coil  coating  stations  are  operated,  or 
more  than  one  compliance  procedure  is 
used. 

(1)  Solvent  recovery  system  using 
liquid-liquid  material  balance 
compliance  demonstration.  For  each 
solvent  recovery  system  used  to  control 
one  or  more  coil  coating  stations  for 
which  you  choose  to  comply  by  means 
of  a  liquid-liquid  material  balance,  you 
must  determine  the  organic  HAP 
emissions  for  those  coil  coating  stations 
controlled  by  that  solvent  recovery 
system  either: 

(i)  In  accordance  with  paragraphs 
(e)(1)  (i)  through  (iii)  and  (e)(1)  (v) 
through  (viii)  of  this  section  if  the  coil 
coating  stations  controlled  by  that 
solvent  recovery  system  are  only 
always-controlled  coil  coating  stations; 
or 

(ii)  In  accordance  with  paragraphs 
(e)(1)  (ii)  through  (iii),  (e)(1)  (v)  through 
(vi),  and  (h)  of  this  section  if  the  coil 
coating  stations  controlled  by  that 
solvent  recovery  system  include  one  or 
more  never-controlled  or  mtermittently- 
controllable  coil  coating  stations. 

(2)  Solvent  recovery  system  using 
performance  test  and  continuous 
monitoring  compliance  demonstration. 
For  each  solvent  recovery  system  used 
to  control  one  or  more  coil  coating 
stations  for  which  you  choose  to  comply 
by  means  of  an  initial  test  of  captiue 
efficiency,  continuous  emission 
monitoring  of  the  control  device,  and 
continuous  monitoring  of  a  capture 
system  operating  parameter,  you  must: 

(i)  For  each  captiu-e  system  delivering 
emissions  to  that  solvent  recovery 
system,  monitor  an  operating  parameter 
established  in  §63. 5150(a)(4)  to  ensure 
that  capture  system  efficiency  is 
maintained;  and 

(ii)  Determine  the  organic  HAP 
emissions  for  those  coil  coating  stations 
served  by  each  capture  system 
delivering  emissions  to  that  solvent 
recovery  system  either: 

(A)  In  accordance  with  paragraphs 
(e)(2)  (i)  through  (iii)  and  (e)(2)  (v) 
through  (viii)  of  this  section  if  the  coil 
coating  stations  served  by  that  captiire 


system  are  only  always-controlled  coil 
coating  stations;  or 

(B)  In  accordance  with  paragraphs 
(e)(2)  (i)  through  (iii).  (e)(2)  (v)  through 
(vii),  and  (h)  of  this  section  if  the  coil 
coating  stations  served  by  that  capture 
system  include  one  or  more  never- 
controlled  or  intermittently-controllable 
coil  coating  stations. 

(3)  Oxidizer  using  performance  test 
and  continuous  monitoring  of  operating 
parameters  compliance  demonstration. 
For  each  oxidizer  used  to  control 
emissions  from  one  or  more  coil  coating 
station  for  which  you  choose  to 
demonstrate  compliance  through 
performance  tests  of  capture  efficiency, 
control  device  efficiency,  and 
continuing  compliance  through 
continuous  monitoring  of  capture 
system  and  control  device  operating 
parameters,  you  must: 

(i)  Monitor  an  operating  parameter 
established  in  §  63.5150(a)(3)  to  ensure 
that  control  device  efficiency  is 
maintained;  and 

(ii)  For  each  capture  system  delivering 
emissions  to  that  oxidizer,  monitor  an 
operating  opameter  established  in 
§  63.5150(^(4)  to  ensure  capture 
efficiency;  and 

(iii)  Determine  the  organic  HAP 
emissions  for  those  coil  coating  stations 
served  by  each  capture  system 
delivering  emissions  to  that  oxidizer 
either: 

(A)  In  accordance  with  paragraphs 
{f)(l)  (i)  through  (v)  and  (ix)  of  this 
section  if  the  coil  coating  stations  served 
by  that  captiu-e  system  are  only  always- 
controlled  coil  coating  stations;  or 

(B)  In  accordance  with  paragraphs 
(f)(1)  (i)  through  (v),  (ix).  and  (h)  of  this 
section  if  the  coil  coating  stations  served 
by  that  captiu-e  system  include  one  or 
more  never-controlled  or  intermittently- 
controllable  coil  coating  station. 

(4)  Oxidizer  using  continuous 
emission  monitoring  compliance 
demonstration.  For  each  oxidizer  used 
to  control  emissions  from  one  or  more 
coil  coating  station  for  which  you 
choose  to  demonstrate  compliance 
through  an  initial  capture  efficiency 
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test,  continuous  emission  monitoring  of 
the  control  device,  and  continuous 
monitoring  of  a  capture  system 
operating  parameter,  you  must: 

(i)  For  each  capture  system  delivering 
emissions  to  that  oxidizer,  monitor  an 
operating  parameter  established  in 
*;  63.5150(a)(4)  to  ensure  capture 
efficiency;  and 

(ii)  Determine  the  organic  HAP 
emissions  for  those  coil  coating  stations 
served  by  each  capture  system 


delivering  emissions  to  that  oxidizer 
either: 

(A)  In  accordance  with  paragraphs 
{e)(2)  (i)  through  (iii)  and  (e)(2)  (v) 
through  (viii)  of  this  section  if  the  coil 
coating  stations  served  by  that  capture 
system  are  only  always-controlled  work 
stations;  or 

(B)  In  accordance  with  paragraphs 
(e)(2)  (i)  through  (iii).  (e)(2)  (v)  through 
(vii),  and  (h)  of  this  section  if  the  coil 
coating  stations  served  by  that  captxu« 
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system  include  one  or  more  never- 
controlled  or  intermittently-controllable 
coil  coating  station. 

(5)  Uncontrolled  coil  coating  stations. 
For  imcontroUed  coil  coating  stations, 
you  must  determine  the  organic  HAP 
applied  on  those  coil  coating  stations 
using  Equation  12  of  this  section.  The 
organic  HAP  emitted  from  an 
uncontrolled  coil  coating  station  is 
equal  to  the  organic  HAP  applied  on 
that  coil  coating  station: 


(Eql2) 


(6)  If  demonstrating  compliance  with 
the  facility  organic  HAP  emission  rate 
based  on  solids  applied,  you  must 
determine  the  solids  content  of  each 
coating  material  applied  during  the 
month  following  the  procediue  in 

§  63.5160(c). 

(7)  Organic  HAP  emitted.  You  must 
riptprmine  the  organic  HAP  emissions 

f  ir  the  affected  source  for  the  month  by 
summing  all  organic  HAP  emissions 
calculated  according  to  paragraphs 
(g)(1),  (g)(2){ii),  (g)(3)(iii),  (g)(4)(ii).  and 
tg)(5)  of  this  section. 

(8)  Compare  actual  performance  to 
performance  required  by  compliance 
vption  The  affected  source  is  in 
compliance  with  t)  63.5120(a)  for  the 
month  if  all  operating  parameters 
required  to  be  monitored  under 
paragraphs  [g)  (2)  through  (4j  of  this 
section  were  maintained  at  the  values 
established  m  ^63,5150:  and 

'  1 1  The  total  mass  of  organic  HAP 
emitted  bv  the  affected  source  was  not 
more  than  0  029  kg  HAP  per  liter  of 
solids  applied;  or 

(ii)  The  total  mass  uf  orgamc  HAP 
emitted  by  the  affected  source  was  not 
more  than  2  percent  of  the  total  mass  of 
cirganic  R.AP  applied  by  the  affected 


source.  You  must  determine  the  total 
mass  of  organic  HAP  applied  by  the 
affected  source  in  the  month  using 
Equation  12  of  this  section. 

(h)  Organic  HAP  emissions  from 
intermittently-controllable  or  never- 
controlled  coil  coating  stations.  If  you 
have  been  expressly  referenced  to  this 
paragraph  bv  paragraphs  (g)(l)(ii), 
(g)(2)(ii)(B),  lgJ(3)(iu)(B),  or  (g)(4)(ii)(B) 
of  this  section  for  calculation 
procedures  to  determine  organic  HAP 
emissions,  you  must  for  your 
intermittently-controllable  or  never- 
controlled  coil  coating  stations: 

(1)  Determine  the  sum  of  the  mass  of 
all  solids-containing  coating  materials 
which  are  applied  on  intermittently- 
controllable  coil  coating  stations  in 
bypass  mode,  and  the  mass  of  all  solids- 
containing  coaling  materials  which  are 
applied  on  never-controlled  coil  coating 
stations  during  the  month,  Mbi- 

(2)  Determine  the  sinn  of  the  mass  of 
all  solvents,  thinners,  reducers, 
diluents,  or  other  nonsolids-containing 
coating  materials  which  are  applied  on 
intermittently-controllable  coil  coating 
stations  in  bypass  mode,  and  the  mass 
of  all  solvents,  thinners,  reducers, 
diluents  or  other  nonsolids-containing 


coating  materials  which  are  applied  on 
never-controlled  coil  coating  stations 
during  the  month,  Mbj- 

(3)  Determine  the  siun  of  the  mass  of 
all  solids-containing  coating  materials 
which  are  applied  on  intermittently- 
controllable  coil  coating  stations  in 
controlled  mode,  and  the  mass  of  all 
solids-containing  coating  materials 
which  are  applied  on  always-controlled 
coil  coating  stations  during  the  month, 
Mc.. 

(4)  Determine  the  sum  of  the  mass  of 
all  solvents,  thinners,  reducers, 
diluents,  or  other  nonsolids-containing 
coating  materials  which  are  apphed  on 
intermittently-controllable  coil  coating 
stations  in  controlled  mode,  and  the 
mass  of  all  solvents,  thinners,  reducers, 
diluents,  or  other  nonsolids-containing 
coating  materials  which  are  applied  on 
always-controlled  coil  coating  stations 
during  the  month.  Mc,. 

(5)  Liquid-liquid  material  balance 
calculation  of  HAP  emitted.  For  each 
coil  coating  station  or  group  of  coil 
coating  stations  for  which  you  use  the 
provisions  of  paragraph  (g)(l)(ii)  of  this 
section,  you  must  calculate  the  organic 
HAP  emitted  during  the  month  using 
Equation  13: 
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(Eql3) 


(6)  Control  efficiency  calculation  of 
HAP  emitted.  For  each  coil  coating 
station  or  group  of  coil  coating  stations 
for  which  you  use  the  provisions  of 


paragraphs  (g)(2)(ii){B).  (g)(3)(iii)(B).  or 
{g)(4)(ii)(B)  of  this  section,  you  must 
calculate  the  organic  HAP  emitted 
during  the  month,  H«,  as  follows: 


(i)  For  each  coil  coating  station  and  its 
associated  control  device  (Ek*Fa/100)  £ 
98,  use  Equation  14: 
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(ii)  For  each  coil  coating  station  and 
its  associated  oxidizer  (Ek*Fa/100)  >  98, 
and  you  have  CEMS  data  to  support  this 


calculated  efficiency,  use  Equation  14  of 
this  section. 

(iii)  For  each  coil  coating  station  and 
its  associated  oxidizer  {Ek*Fa/100)  >  98, 


and  you  do  not  have  CEMS  data  to 
support  this  calculated  efficiency,  use 
Equation  15: 
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Table  1  to  §63.5170.— Compliance 
Demonstration       Requirements 

INDEX 


If  you  choose 
to  demonstrate 
compliance  by: 


(1)  Use  of  "as 
purchased" 
compliant 
coatings. 

(2)  Use  of  "as 
applied" 
compliant 
coatings. 


Then  you  must  demonstrate 
ttiat: 


(3)  Use  of  a 
control  de- 
vice. 


(4)  Use  of  a 
combination 
of  compliant 
coatings  and 
control  de- 
vices and 
maintaining 
an  accept- 
able equiva- 
lent emis- 
sion rate. 


Each  coating  matenal  used 
does  not  exceed  0.029  kg 
HAP  per  liter  solids,  as 
purchased.  Paragraph  (a) 
of  this  section. 

(i)  Each  coating  material 
used  does  not  exceed 
0  029  kg  HAP  per  liter  sol- 
ids on  a  monthly  average 
as  applied  basis.  Para- 
graphs (b)(1)  of  this  sec- 
tion; or 

(ii)  Monthly  average  of  all 
coating  matenals  used 
does  not  exceed  0.029  kg 
HAP  per  liter  solids  on  a 
monthly  average  as  ap- 
plied basis  Paragraph 
(b)(2)  of  this  section. 

Overall  organic  HAP  control 
efficiency  is  equal  to  98 
percent  on  a  monthly 
basis  Paragraph  (c)  of 
this  section. 

Average  equivalent  emission 
rate  does  not  exceed 
0  029  kg  HAP  per  liter  sol- 
ids on  a  monttily  average 
as  applied  tjasis.  Para- 
graph (d)  of  this  section. 


Reporting  and  Recordkeeping 

§  63.51 80    What  reports  must  I  submit? 

(a)  Submit  the  reports  specified  in 
paragraphs  (b)  through  (i)  of  this  section 
to  the  EPA  Regional  Office  that  serves 
the  State  or  territory  in  which  the 
affected  source  is  located  and  to  the 
delegated  State  agency: 

(b)  You  must  submit  an  initial 
notification  required  in  §  63.9(b). 


(1)  Initial  notification  for  existing 
sources  will  be  submitted  no  later  than 
2  years  after  [DATE  OF  PUBUCATION 
OF  FINAL  RULE  IN  THE  FEDERAL 
REGISTER]. 

(2)  Initial  notification  for  new  and 
reconstructed  sources  will  be  submitted 
as  required  by  §  63.9(b). 

(3)  For  the  purpose  of  this  subpart,  a 
title  V  permit  application  may  be  used 
in  lieu  of  the  initial  notification 
required  under  §  63.9(b),  provided  the 
same  information  is  contained  in  the 
permit  application  as  required  by 

§  63.9(b),  and  the  State  to  which  the 
permit  application  has  been  submitted 
has  an  approved  operating  permit 
program  under  part  70  of  this  chapter 
and  has  received  delegation  of  authority 
from  the  EPA. 

(4)  Permit  applications  used  in  lieu  of 
the  initial  notification  required  under 

§  63.9(b)  will  be  submitted  by  the  same 
due  dates  as  those  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  the  initial  notifications. 

(c)  You  must  submit  a  Notification  of 
Performance  Tests  specified  in  §§63.7 
and  63.9(e)  if  you  are  complying  with 
the  emission  standard  using  a  control 
device.  This  notification  and  the  site- 
specific  test  plan  required  under 

§  63.7(c)(2)  must  identify  the  operating 
parameter  to  be  monitored  to  ensure 
that  the  capture  efficiency  measured 
during  the  performance  test  is 
maintained.  You  may  consider  the 
operating  parameter  identified  in  the 
site-specific  test  plan  to  be  approved 
unless  explicitly  disapproved,  or  unless 
comments  received  from  the 
Administrator  require  monitoring  of  an 
alternate  parameter. 

(d)  You  must  submit  a  Notification  of 
Compliance  Status  as  specified  in 

§  63.9(h).  You  must  submit  the 
Notification  of  Compliance  Status  by 
180  days  after  the  compliance  date 
specified  in  §  63.5130. 

(e)  You  must  submit  performance  test 
reports  as  specified  in  §  63.10(d)(2)  if 
you  are  using  a  control  device  to  comply 
with  the  emission  standards  and  you 


have  not  obtained  a  waiver  from  the 
performance  test  requirement. 
(0  You  must  submit  start-up. 
shutdown,  and  malfunction  reports  as 
specified  in  §  63.10(d)(5).  Unless  a 
control  device  is  used  to  comply  with 
this  subpart,  the  provisions  in  subpart  A 
of  this  part  pertaining  to  start-ups, 
shutdowns,  and  malfunctions  do  not 

apply- 

(1)  If  your  actions  during  a  start-up, 
shutdown,  or  malfunction  of  an  affected 
source  (including  actions  taken  to 
correct  a  malfunction)  are  not 
completely  consistent  with  the 
procedures  specified  in  the  source's 
start-up.  shutdown,  and  malfunction 
plan  specified  in  §  63.6(e)(3),  you  must 
state  such  information  in  the  report.  The 
start-up,  shutdown,  or  malfunction 
report  will  consist  of  a  letter  containing 
the  name,  title,  and  signature  of  the 
responsible  official  who  is  certifying  its 
accuracy,  that  will  be  submitted  to  the 
Administrator. 

(2)  Separate  start-up,  shutdown,  or 
malfunction  reports  are  not  required  if 
the  information  is  included  in  the  report 
specified  in  paragraph  (g)  of  this 
section. 

(g)  You  must  submit  semi-annual 
compliance  reports  containing  the 
information  specified  in  paragraphs 
(g)(1)  and  (2)  of  this  section 

(1)  Compliance  report  dates. 

(i)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
comphance  date  that  is  specified  for 
your  affected  source  in  §  63.5130(a)  and 
ending  on  June  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.5130(a). 

(ii)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31.  whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.513G(a). 

(iii)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
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reporting  period  from  )anuar>-  1  through 
Jime  30  or  the  semiaxmual  reporting 
period  from  July  1  through  December 
31. 

(iv)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(v)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  part  71, 
and  the  permitting  authority'  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a){3}(iii)(A)  or  40  CFR 
71.6{a)(3)(iiiJ(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(gKlKi)  through  (iv)  of  this  section. 
(2)  The  semi-aimual  compliance 
report  must  contain  the  following 
information: 
(i)  Company  name  and  address. 
(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  accuracy  of  the 
content  of  the  report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period, 
(iv)  A  statement  that  there  were  no 
deviations  from  the  standards  during 
the  reporting  period,  and  that  no  CEMS 
were  inoperative,  inactive, 
malfunctioning,  out-of-control,  repaired, 
or  adjusted. 

(h)  You  must  submit,  for  each 
deviation  occurring  at  an  affected  source 
where  vou  are  not  using  CEMS  to 
comply  with  the  standards  in  this 
subpart,  the  semi-annual  compUance 
report  containing  the  information  in 
paragraphs  lg){2)(i)  through  (iv)  of  this 
section  and  the  information  in 
paragraphs  (h)(1)  through  (3)  of  this 
section: 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable)  as  applicable,  and  the 
corrective  action  taken. 

(3)  Information  on  the  number, 
duration,  and  cause  for  monitor 
downtime  incidents  (including 
unknown  cause  other  than  downtime 
associated  with  zero  and  span  and  other 
daily  calibration  checks,  if  applicable). 

(i)  You  must  submit,  for  each 
deviation  occurring  at  an  affected  source 
where  you  are  using  CEMS  to  comply 
with  the  standards  in  this  subpart,  the 
semi-annual  compliance  report 
containing  the  information  in 


paragraphs  (g)(2)(i)  through  (iv)  of  this 
section,  and  the  information  in 
paragraphs  (i)(l)  through  (12)  of  this 
section: 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each  CEMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date  and  time  that  each  CEMS 
was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  start-up,  shutdown,  or 
malfunction  or  dvuing  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  (recorded  in  minutes  for  opacity, 
hours  for  gases,  and  in  the  averaging 
period  specified  in  the  regulation  for 
other  types  of  standards),  and  the  total 
duration  as  a  percent  of  the  total  source 
operating  time  during  that  reporting 
period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  dining  the  reporting 
period  into  those  that  are  due  to  start- 
up, shutdowTi,  control  equipment 
problems,  process  problems,  other 
knowrn  causes,  and  other  unknown 
causes. 

(7)  A  summary  of  the  total  duration  of 
CEMS  downtime  during  the  reporting 
period  (recorded  in  minutes  for  opacity, 
hours  for  gases,  and  in  the  averaging 
p>eriod  specified  in  the  regulation  for 
other  types  of  standards),  and  the  total 
duration  of  CEMS  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(8)  A  breakdown  of  the  total  duration 
of  CEMS  downtime  during  the  reporting 
period  into  periods  that  are  due  to 
monitoring  equipment  malfunctions, 
nonmonitoring  equipment 
malfunctions,  quality  assurance/quality 
control  calibrations,  other  knov\rn 
causes,  and  other  unknown  causes. 

(9)  A  brief  description  of  the  metal 
coil  coating  line. 

(10)  The  monitoring  equipment 
manufacturer(s)  and  model  number(s). 

(11)  The  date  of  the  latest  CEMS 
certification  or  audit. 

(12)  A  description  of  any  changes  in 
CEMS,  processes,  or  controls  since  the 
last  reporting  period 

§63.5190    What  records  must  I  maintain? 

(a)  You  must  maintain  the  records 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  in  accordance  with 
§  63.10(b)(1): 

(1)  Records  specified  in  §63. 10(b)(2) 
of  all  measurements  needed  to 
demonstrate  compliance  with  this 
subpart,  including: 


(i)  Continuous  emission  monitor  data 
in  accordance  with  §  63.5150(a)(2); 

(ii)  Control  device  and  capture  system 
operating  parameter  data  in  accordance 
with  §  63.5150(a)(1),  (3),  and  (4); 

(iii)  Organic  HAP  content  data  for  the 
purpose  of  demonstrating  compliance  in 
accordance  with  §  63.5160(b); 

(iv)  Volatile  matter  and  solids  content 
data  for  the  purpose  of  demonstrating 
compliance  in  accordance  with 
§  63.5160(c); 

(v)  Overall  control  efficiency 
determination  using  capture  efficiency 
tests  and  oxidizer  destruction  efficiency 
tests  in  accordance  with  §  63.5160(d}, 
(e),  and  (f);  and 

(vi)  Material  usage,  HAP  usage, 
volatile  matter  usage,  and  sofids  usage 
and  compliance  demonstrations  using 
these  data  in  accordance  with 
§63.5170(a).  (b).and(d); 

(2)  Records  specified  in  §63. 10(b)(3); 
and 

(3)  Additional  records  specified  in 
§  63.10(c)  for  each  continuous 
monitoring  system  operated  by  the 
owner  or  operator  in  accordance  with 
§  63.5150(a)(2). 

(b)  Maintain  records  of  all  liquid- 
liquid  material  balances  that  are 
performed  in  accordance  with  the 
requirements  of  §  63.5170. 

Delegation  of  Authority 

§  63  5200     What  aathorrties  may  be 
aelegatec  to  trie  States' 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  yotu  State,  local,  or  tribal 
agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the  EPA 
Administrator  and  not  transferred  to  the 
State,  local,  ortribal  agency. 

(c)  Authority  which  will  not  be 
delegated  to  States,  local,  or  tribal 
agencies: 

(1)  Approval  of  alternatives  to  the 
emission  limitations  in  §  63.5120; 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.5160; 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.5150;  and 
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(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 


§  63.10(f)  and  as  defined  in  §§63.5180 
and  63.5190. 


General  provisions  reference 


§63.1(a)(1H4)  .... 

§63  1(a)(5) 

§63.1(a)(6H8)  .... 

§63.1(a)(9)  

§63.1(a)(10H14) 

§63.1(b)(1) 

§63.1(b)(2H3)  ... 

§63.1(0(1)  

§63.1(0(2)  

§63.1(0(3)  

§63.1(0(4)  

§63.1(0(5)  

§63.1(d)  J... 

§63.1(8)  

§63.2  

§63.3(a)-(0  

§63.4(a)(1H3)  ••• 

§63  4(a)(4) 

§63  4ia)(5) 

§63  -I  D)-(0  

;?D3  5iai(1)-(2>  ... 

5  o3  5(b)(1) 

3  63.5(b)(2) 

§63.5(b)(3H6)  ... 

§63.5(0  

§63.5(d)  


§63.5(8)  

§63.5(f)  

§63.6(a)  

§63.6(b)(1H5) 

§  63.6(b)(6) 

§63.6(b)(7) 

§63.6<0(1H2) 
§63  6(c)(3H4) 

§63.6(0(5)  

§63.6(d)  

§63.6(8)  


§  63.6(f)  . 

§63.6(9) 

§63.6(fi) 


§63.6(i)(1H14) 

§63.6(i)(15)  

§63.6(i)(16)  

§63.6(i)  

§63.7  


§63  8,a)(1H2) 

§53.8ia)(3) 

§  53.8(a)(4) 

§63.8(b)  

§63  8(0(1  H3) 


3&3.8ic)(4)  

§63.8(0(5)  

§63  8(0(6)  

§63  8(0(7)-(8) 

§53  8id)-(e)  .... 
5  63  8(f)(1H5) 
5  53  8(f)(6) 


§63.8(g)(1H4) 

§  63.8(g)(5) 

§  63.9(a)  

§63.9(b)(1) 


Applicable  to  subpart  SSSS 


Yes. 

No  ... 

Yes. 

No... 

Yes. 

No... 

Yes. 

Yes. 

Yes. 

No  ... 

Yes. 

Yes. 

No... 

Yes. 

Yes  . 

Yes. 

Yes. 

No... 

Yes. 

Yes. 

Yes. 

Yes. 

No  ... 

Yes. 

No  ... 

Yes  . 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

Yes. 

Yes. 

No  .. 

Yes. 

No  .. 

Yes 


Yes. 
Yes. 
No  .. 


Yes. 
No  ... 
Yes. 
Yes. 
Yes 

Yes. 
No  .. 
Yes. 
Yes. 
Yes 

No. 

No  .. 

Yes 

Yes. 

Yes 

Yes. 

No  .. 


Yes. 
No. 
Yes. 
Yes. 


Explanation 


Reserved. 


Reserved. 


Subpart  SSSS  specifies  applicability. 


Reserved. 


Reserved. 

Additional  definitions  in  subpart  SSSS. 


Reserved. 


Reserved. 

Reserved 

Only  total  HAP  emissions  in  terms  of  tons  per  year  are 
required  for  §63.5(d)(1)(ii)(H). 


Reserved. 


Reserved 

Reserved 

Provisions  in  §63  6(e)(3)  pertaining  to  start-ups,  sfiut- 

downs,   malfunctions,  arKi  GEMS  only  apply  if  an 

add-on  control  system  is  used. 


Subpart   SSSS  does  not   require 
monitoring  systems  (COMS). 

Reserved. 


continuous  opacity 


Witt)  the  exception  of  §  63.7(a)(2)(vii)  and  (viii),  which 
are  reserved. 


Reserved 


Provisions  only  apply 
used. 


it  an  add-on  control  system  is 


Subpart  SSSS  does  not  require  COMS. 
Provisions  only  apply  it  CEMS  are  used. 

Provisions  only  apply  ii  CEMS  are  used. 

Section  63.8(f)(6)  provisions  are  not  applicable  because 
subpart  SSSS  does  not  require  CEMS. 
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General  provisions  reference 


§  63.9(b)(2) 


§63.9(b)(3)-(5) 

§63.9(c)-(e)  

§63.9(0  


§63.9(g)  

§63.9(h)(1H3) 
§  63.9(h)(4) 

§63.9(h)(5H6) 
§63.9(i)  

§63.90)  

§63. 10(a) 


§63.10(c)(1)  

§63.10(c)(2H4)  ... 
§63.10(c)(5)-(8)  ... 

§63.10(c)(9)  

§63.10(c)(10)-(15) 
§63.10(d)(1H2)  ... 
§63.10(d)(3) 


§63.10(d)(4)-(5) 

§63.10(e)  

§63.10(0  

§63.11    

§63.12  

§63.13  

§63.14  

§63.15  


Applicable  to  subpart  SSSS 


Yes 


Yes. 
Yes. 
No  .. 

No  .. 
Yes. 
No  .. 
Yes. 
Yes. 
Yes. 
Yes. 


§63.10(b)(1H3) Yes 


No  . 

No  . 

No. 

No. 

No. 

Yes. 

No  ., 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Explanation 


Witt!  the  exception  that  §63.5180(b)(1)  provides  2 
years  after  the  proposal  date  for  submittal  of  the  ini- 
tial notification. 


require  opacity  and  visible 


Subpart  SSSS  does  not 
emissions  observations. 
Provisions  for  COf^S  are  not  applicable 

Reserved. 


Provisions  pertaining  to  start-ups,  shutdowns,  malfunc- 
tions, and  maintenance  of  air  pollution  control  equip- 
ment and  to  CEMS  do  not  apply  unless  an  add-on 
control  system  is  used.  Also,  paragraphs  (b)(2)  (vi), 
(x),  (xi),  and  (xiii)  do  not  apply. 

Reserved. 

Reserved. 


Subpart  SSSS  does  not  require  opacity  and  visible 

emissions  observations. 


(FR  Doc.  00-17614  Filed  7-17-00;  8:45  am] 
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42913,  42919,  43726,  43727 

62 43730 

63 43730,44616 

80 42920 

81 42312 

82 42653 

125 42936 

131 41216 

136 41391 

141 41031 


142 41031 

146 42248 

260 42937 

261 42937,  44492 

268 42937 

271 42937,  42960,  43284 

300 41392 

434 41613 

42  CFR 

59 41268 

409 41128 

410 41128 

411 41128 

413 41128 

424 41128 

484 41128 

Proposed  Rules: 

410 444176 

414 444176 

.S5  CFR 

1635 41879 

47Cf^R 

0 43713 

1 43995,44576 

2 43995 

15 43995 

27 42879 

52 43251 

64 43251 

73 41012,41013,41375, 

41376,  41377,  44010,  44011, 
44476 

80 43713 

90 43713,  43716,  43995 

95 43995 

101 41603 

Proposed  Rules: 

1 41613 

2 41032 

24 41034 

27 42960 

54 44507 

73 41035,41036,41037, 

41393,  41401,  41620,  41621, 
44017,44018,  44507 

74 41401 

87 41032 

48  CFR 

501 41377 

511 41377 

512 41377 

525 41377 

532 41377 

537 41377 

552 41377 

1804 43717 

1852 43717 

ProDosed  Rules: 

2       42852 

3 42852 

8 41264 

14 42852 

15 41264,42852 

28 42852 

35 42852 

44 41264 

52 41264,42852 

225 41037 

242 41038 

252 .'. 41038 

538 44508 

552 44508 
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1837 

49  CFR 


.43730 


.42637 


209 

211 

215 

220 

238 

260 41838 


..41282 
.42529 
.42529 
.41282 
.41282 
.41282 


821 

Proposed  Rules 

613  41891 

621 41891 

622 41892 

623 41892 

1247 44509 


5C  CPC 

223 42422,42481 

622 41015,  41016,  41379 

635 42883 

648 41017,43687 

679 41380,  41883,  42302, 

42641,42888,44011 
Piopobeti  Rules: 
17 41404,  41405,  41782, 


41812,  41917,  42316,  42662, 

42962,  42973,  43450,  43730, 

44509 

25 42318 

32 ,...42318 

600 41622 

622 41041,42978 

648 42979 

660 41424.41426 

679 41044,44018 


i 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance 


RULES  GOING  INTO 
EFFECT  JULY  18,  2000 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides   !0'eran',re5  in  food, 
animal  'eeds.  ana  raw 
agncultural  commodities: 
Human  acid,  etc.;  published 

7-18-00 
Tebuconazole;  published  7- 

18-00 
Tnfloxystrobin;  published  7- 

18-00 
Vinclozolin;  published  7-18- 
00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnoritles  list 
update;  published  5-19- 
00 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  rending  (Regulation 
Z): 

Credit  and  charge  card 
solicitations  and 
applications,  disclosure 
requirements,  published  5- 
24-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
New  drug  applications — 
Court  decisions,  ANDA 
approvals,  and  180-day 
exclusivity;  published  7- 
13-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
A  rwonnmess  directives: 
Airbus;  published  6-13-00 
Boeing;  published  6-13-00 
Bombardier,  published  6-13- 

00 
Bntish  Aerospace;  published 

6-13-00 
SikorsKv   published  7-3-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Tax  return  preparers 
signatures;  retention; 
published  7-18-00 


TeleFile  voice  signature  test; 
published  7-18-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Irradiation  phytosanitary 
treatment  of  imported  fruits 
and  vegetables;  comments 
due  by  7-25-00;  published 
5-26-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 
Seismic  safety;  comments  due 
by  7-25-00;  published  5-26- 
■00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admmratratio" 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  7-27-00; 
published  6-27-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  7-25- 
00;  published  5-26-00 
Air  pollution  control: 
State  operating  permits 
programs — 

North  Carolina;  comments 
due  by  7-24-00; 
published  6-22-00 
North  Carolina;  comments 
due  by  7-24-00; 
published  6-22-00 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Northern  .Ada  County/ 
Boise,  ID;  PM-10 
standards 

nonapplicability  finding 
rescinded;  comments 
due  by  7-26-00; 
published  6-26-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona;  comments  due  by 
7-24-00;  published  6-22- 
00 
Various  States;  comments 
due  by  7-24-00;  published 
6-22-00 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
7-28-00;  published  7-14- 
00 
Solid  wastes: 
Municipal  solkJ  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Virgin  Islands;  comments 
due  by  7-24-00; 
published  5-8-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-24-00;  published 
6-22-00 
National  pnorities  list 
update;  comments  due 
by  7-24-00;  published 
6-22-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Alaska;  comments  due  by 
7-27-00;  published  6-12- 
00 
Georgia;  comments  due  by 
7-27-00;  published  6-12- 
00 
Texas;  comments  due  by  7- 
27-00;  published  6-12-00 
Virginia;  comments  due  by 
7-27-00;  published  6-12- 
00 
Radio  servrces,  special: 
Maritime  communications; 
rules  consolidation, 
revision,  and  streamlining; 
comments  due  by  7-24- 
00;  published  4-24-00 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
7-24-00;  published  6-16- 
00 
Georgia;  comments  due  by 
7-24-00;  published  6-16- 
00 
Virgin  Islands;  comments 
due  by  7-24-00;  published 
6- 1 6-00 

GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations 
Tax  adjustment;  comments 

due  by  7-24-00;  published 

5-25-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 
Medical  devices 


Device  tracking,  comments 
due  by  7-24-00;  published 
4-25-00 
National  Environmental  Polk:y 
Act   implementation: 
Food  contact  substance 
notification  system, 
comments  due  by  7-25- 
00:  published  5-11-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Freedom  of  intormatlon  Act; 

implementation; 

Releasing  information; 
comments  due  by  7-24- 
00    published  5-25-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

species 

Critical  habitat 
designations — 
Alameda  whipsnake; 
comments  due  by  7-24- 
00;  published  6-23-00 
Tidewater  goby, 
comments  due  by  7-28- 
00;  published  6-28-00 
Dusky  gopher  frog, 
Mississippi  gopher  frog 
distinct  population 
segment;  comments  due 
by  7-24-00;  published  5- 
23-00 
Preble's  meadow  jumping 
mouse;  comments  due  by 
7-24-00;  published  6-23- 
00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  ana 

atiandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  comments  due  by 
7-26-00;  published  6-26- 
00 

NATIONAL 

TRANSPORTATION  SAFETY 
BOARD 

Practice  and  procedures: 
Air  safety  enforcement 
proceedings;  emergency 
determinations;  comments 
due  by  7-26-00;  published 
7-11-00 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Epstein,  Eric  Joesph; 
comments  due  by  7-26- 
00;  published  5-12-00 
United  Plant  Guard  Woricers 
of  Amenca;  comments 
due  by  7-24-00;  published 
5-10-00 
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Spent  nuclear  fuel  and  high- 
ievei  radioactive  waste 
Independent  storage 
licensing  requirements 
Approved  spent  fuel  storage 
casks   list  additions; 
comments  due  by  7-24- 
00    published  6-22-00 
Spent  nuciear  tue'  ana  nigh- 
leve:  radioact've  waste; 
independent  storage;  lie 
ens.na  'equi^ements: 
Approved  spent  fuel  storage 
casks,  list  additions 
comments  due  t?v  ^^-24 
00    pupiisnea  6-22-lX 
Spen'  nuclear  fuei  and  nigti- 
levei  radioactive  waste 
independent  storage 
licensing  requirements 
Approved  spent  'jei  storage 
casks    list  additions; 
comments  due  Ov  7-24- 
iOO    pubnsned  6-22-OC' 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  aam^riiStration. 
Grade  ana  pay  retention; 
discretionary  authority  by 
agencies,  comments  due* 
by  7-24-00;  published  5- 
25-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  anc  wate''ways  safety: 
Lower  Mississippi  River; 

Vessel  Traffic  Service; 

comments  due  by  7-25- 

00;  published  4-26-00 
United  Nations 

Headquarters,  East  River, 


NY:  dignitary  arrival/ 
departure  and  UN 
meetings   permanent 
security  zones;  comments 
due  by  7-24-00:  published 
6-8-OC 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airwc'^niness  directives: 
Air  '  acio'  inc  ;  comments 
due  by  7-28-00;  published 
6-2-00 
Airbus;  comments  due  by  7- 

28-00;  published  6-28-00 
Boeing;  comments  due  by 
7-24-00;  published  5-24- 
00 
British  Aerospace 
comments  due  by  7-28- 
00;  published  6-28-00 
Commander  Aircraft  Co.; 
comments  due  by  7-28- 
00;  published  6-1-00 
Empresa  Brasileira  de 
Aeronautica  S  A.; 
comments  due  by  7-27- 
00;  pubhsned  6-27-00 
Empresa  Brasileira  de 
Aeronautica  S.A., 
correction;  comments  due 
by  7-27-00;  published  J^ 
13-00 
Learjet;  comments  due  by 

7-24-00;  published  6-8-00 
REVO,  Inc.;  comments  due 
by  7-28-00;  published  5- 
26-00 
Class  D  airspace,  comments 
due  by  7-24-00;  published 
6-23-00 


Class  D  airspace;  correction; 

comments  due  by  7-24-00; 

published  7-13-00 
Class  E  airspace;  comments 

due  by  7-24-00;  published 

6-16-00 
Federal  airways;  comments 

due  by  7-28-00;  published 

6-12-00 

TREASURv   DEPARTMENT 

Customs  Service 

Mercnanaise,  special  classes: 
Softwood  lumtjer  shipments 
from  Canada;  comments 
due  by  7-24-O0;  published 
5-23-00 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
wv\w.nara.gov/fedreg. 

The  text  of  laws  ^  --' 
published  in  the  Feaeral 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 


www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.R.  4425/P.L.  106-246 

Making  appropriations  for 
military  construction,  family 
housing,  and  base  realignment 
and  closure  for  the 
Department  of  Defense  for  the 
fiscal  year  ending  Septemtwr 
30,  2001,  and  for  other    • 
purposes.  (July  13,  2000;  114 
Stat.  511) 

Last  List  July  12.  2000 


^ubtic  Laws  EiecT'oni'- 
Nolificatfon  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l  html  or 
send  E 

ll8tS*rv  ip  wwyv  Qs.a  gov  with 
the  following  text  message: 


SUBSCRIBE   f' 
Y- 


ivv^-L 


.Note.  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
in<?ludes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  <  irier  F^  rni 


United 
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OrdAf  ProcMStf^  Coda; 
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Charge  your  order    ^^  ' 

It's  Easy'  H/^ffT  wiggggf 

To  fax  your  orders  1 202 1  512-2250 
Phone  vnur  orders  .202 1  5 12-18(M) 


me 


copies  of  The  United  States  GovernnufU  Manual  1999/2000, 


S/N  069-<XXMX)  109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  i'ncc  inciuati  rvguiar  donustR  p«»sLagv  and  handling  and  is  subject  to  change. 
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rhf  'iuttuMitir  tpxr  behind  the  news 

The  Weekh- 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 

D'ji  cies  and  announcements.  It 

contains  the  full  text  of  the 
President  s  Dublic  speeches, 
s:ate''"^eris  '"'essaqes  to 
Congress  "eA=.  conterences,  and 
ot-e-  •^'esiQt'^'jd  materials 
released  by  the  White  House-. 


Weekly  Compilation  of 

Presidential 
Documents 
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The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  o'  otner  Presmential 
activities  and  White  House 
announcements  maexes  -ire 
DubiiShed  quarter  y. 

Published  by  the  Office  of  the 
Federal  Register,  National 
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Administration 
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To  fav  viHi!  .,>()tp>    2iC    -i:  225*' 
Phont  >uut  v>rtltiT,  ,202,  5i2-i>!W(i 


i  ht  !,>iaJ  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  mciudei  regular  dumeiUi.  jx-viayi  ,ui.;   lashilins  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purcha^  order  number  inptionali 

YES     NO 
Ma)  we  maki  «mr  name addr*-s\  inailatwi  ii    >tt>er  rnaiiers?       I      J    [     | 


Please  (hoovt  \ttihi-i^.i  i',!^!ii.  nt: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       LJ  MasterCard  Account 

[XI 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS    SUBSCRIPTION  SERVICE,' 


Know  when  to  expect  your  renewal  notice  and  keep  a  u  >  ni  Hung  cuiniiig.  lo  keep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


■i  T 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AEB    SMITH212J 

'  JOHN    SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


—  •/••• 
DEC97R  1 


:  AFRDO  SMITH212J 

•  JOHN  SMITH 

•  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILmG  LABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  }uur  ^unscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


OrOor  Processing  Co<te 

•5468 


V&C 


Superintendent  of  Documents  Subscription  Order  Form 

ChA-ge  your  order    <^|^  

To  fax  your  .rdrrs  (202)  512  ::5u 
i'ip..h  SM.ir  >u-<itrs  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $638  each  per  year. 


I I  Yll«S.  enter  my  subscription(s)  as  follows: 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  tine 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  oUiermailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account 

I     I  VISA       n  MasterCard  Account 


!-□ 


1 

(Ctc(\\x  card  expiration  date)                  uiinr  yirAifrf 

-.-•—.                                      1                                           your  Ora€ri 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4nO 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  s  pjDi  shec  aaily  in 
24x  rnicrofic^e  format  anc  rnanea  tc 
subscribers  tne  following  day  via  'irst 
class  mail   As  part  of  a  microfiche 
Federal  Register  subscription   tne  ;_Sa 
(List  of  CFR  Sections  Affected;  anc  f-t 
Cumulative  Federa;  Register  '•'•-■ae-*  a'e 
"laiied  monthly 

Code  ot  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  or  a 
auarterty  basis,  is  publisried  m  24x 
"licroficne  ♦ormat  and  t^^e  current 
years  volumes  are  maiiea  to 
suDscnDe''S  as   ssued 


MicrofiLhe  Suljst  ription  Prices: 
1  ederal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

(ode  ot  [ederai  Reguiatiuiii; 
Current  year  (as  issued):  $290.00 


Order  Processing  Code 

*5419 


Suf)erintendent  of  Documents  Subscription  Order  Form 


I — I    I  Ei^.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 
Fed(  r.d  Register  (MFFR)  Q  One  year  at  $253  each 

D  Six  months  at  $126.50 

Co<I<  mF  F«'d{ thI  R(  sulations  (CFRM7)       D  One  year  at  $290  each 


v/i/ 


Charge  your  ord^r 

It  s  caiv 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Pri 


<  t  ifu  iiKit^-  n-oular  flnmr^tir  pn^tage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  mcluding  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  die  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  visa       n  MasterCard  Account 


-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signanire  tn 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


SOeth  Congress,  2nd  Session.  2000 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//www.access. gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscript muis  Order  Form 
I I    its,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

•  6216 


Charge  your  order    ^^ 


VISA 


It  s  Easy! 
To  Fax  Nnur  orders  (202)  512-2250 
t'nunc  )our  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


..  Price  includes  regular  domestii  jx^iagt  ami  {landling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

.May  we  make  \t.t- ;  :  mi  1 1-.  .« !< :  >-v!  availaMe  to  other  mailers?      | |   | | 


I'irast  (  ht>ose  Method  i>f  Pa>nH'nt 

i I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


I     I  VISA       EH  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


I  hank  Mm  for 

Miiir  order  ' 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


I2«9 


I2«9 


VOL 


65 


ISS 

1 
3 
8 


JL 
18 


2000 


Printed  on  recycled  paper 


UMI 


